.  I 


-«».  -» 


Title:   FEDERAL  REGISTER 


Volume:  5  9 


Issues 


40  -  52 
PAGES: 


9,  613 


12,794 


Date 


MARCH  1  -  MARCH  17,  19  9  4 


UMI  No:  2575. 00        ' 

N°t®=  REEL  NO:    5  OF  12 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL  MATERIAL  MAY  AFFECT 
THE  QUALITY  OF  THE  MICROFORM  EDITION.   THIS  REPRODUCTION 
IS  MADE  FROM  THE  BEST  HARDCOPY  AVAILABLE. 


THIS  PERIODICAL  MAY  BE  COPYRIGHTED,  IN  WHICH  CASE  THE  CONTENTS  REMAIN  THE 
PROPERTY  OF  THE  COPYRIGHT  OWNER.   THE  MICROFORM  EDITION  IS  REPRODUCED  BY 
AGREEMENT  WITH  THE  PUBLISHER.   DUPLICATION  OR  RESALE  WITHOUT  PERMISSION  IS 
PROHIBITED. 


UNIVERSITY  MICROFILMS  INTERNATIONAL,  ANN  ARBOR,  MICHIGAN 


J 


a> 


^^ 


z' 


THIS  PERIODICAL  MIGHT  BE  COPYRIGHTED^  IN 
WHICH  CASE  THE  CONTENTS  REMAIN  THE  PROPERTY 
OF  THE  COPYRIGHT  OWNER.  THE  MICROFORM 
EDITION  IS  REPRODUCED  BY  AGREEMENT  WITH 
THE  PUBLISHER.  DUPLICATION  OR  RESALE  WITHOUT 
PERMISSION  IS  PROHIBITED. 

UNIVERSITY  MICROFILMS  INTERNATIONAL 
ANN  ARBOR.  MICHIGAN 


e 


r^ 


X 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


I 


3-1-94 
Vol.  59 


No.  40 


Tuesday 
March  1.  1994 


^ 


/ 


^ 


•"« 


,  / 


y 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penally  for  private  use,  S300 


SECOND  CLASS  NEWSPAPER 

Post<ige  and  Foes  P.iid 

U  S   Govprnmenl  Printing  Office 

(ISSN  0097  6326) 


r 


3-1-94 

Vol.  59         No.  40 

Pages  9613-9915 


Tuesday 
March  1,  1994 


Briefings  on  {low  To  l\e  the   Federal  Register 

l°v  '""'Tr^,  '     '  ■"''■■''^'  ■''  ''"''^'^^on.  DC.  Tucson, 
AZ,  and  Oakland.  CA.  see  announcement  on  the  inside 
cover  of  this  issup 


IJ 


Federal  Register  /  Vol.  59^^iaw40  /  TuVsday,  March  1,  1994  /  Contents 


;^ 


FEDERAL  REGISTER  Published-daily,  Monday  through  Friday, 
(not  puoiished  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
.\dminist'-ation.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making  ^ 
available  to  the  public  regulations  and  legal  notices  issuaHTv 
Federal  agencies.  These  include  Presidential  proclggjatfons  and 
Executive  Orders  and  Federal  agency  documenTsTiaving  general 
applicability  and  legal  effect,  documents  required  to  bq  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  aje  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives^and  Records  Administration 
authenticates  this  issue  of  the  Fe^^l^flegLster  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
fotmat.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S444,  or  S490  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
the  microfiche  edition  ^f  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  S403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  pap)er  form  is  S6.00  for  each  issue,  or  S6.00  for  each  group 
of  pages  as  actually  bound;  or  Sl.So  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
DocLiments.  or  charge  to  your  GPO  Deposit  Account,  VISA  or 

f>t^rCard.  Mail  to:  New  Orders,  Superintendent  of  Docunients, 
.  Dox  371954,  Pittsburgh,  PA  15250-7954. 
■re  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register, 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

p.tg''  nunib-^r.  Example:  59  PR  12345. 


c 


SUBSCRIPTIONS  ANT)  COPIES 


202-783-3238 
512-2303 


PUBLIC 

Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

sle  copies^ack  copies: 
l'a]>tf  or  fiche  783-3238 

.Assistance  with  public  single  copies  512-2457 

FrT)ER.\L  AGENCIES 

SutiScriptiorLs: 
Paper  or  fiche  i,.,^^^  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 
X  4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 
WHEN:  March  16  at  9:00  am 

WHERE:  Office  of  the  Federal  Register.  7th  Floor 

Conference  Room,  800  North  Capitol  Street 

NW,  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


TUCSON,  AZ 

WHEN:  March  23  at  9:00  am 

WHERE:  University  of  Arizona  Medical  School, 

DuVal  Auditorium,  1501  N.  Campbell 

Avenue.  Tucson,  AZ 
RESERVATIONS:   Federal  Information  Center 

1-800-359-3997  or  in  the  Tucson  area, 

call  602-290-1616 


WHEN: 
WTtERE: 


RESERVATIONS: 


OAivLAND.  C.\ 

March  30  at  9:00  am 

Oakland  Federal  Building,  1301  Clay  Street. 

Conference  Rooms  A,  B,  and  C,  2nd  Floor, 

Oakland,  CA 

Federal  Information  Center 

1-800-726-^995 


© 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Ill 


Contents 


%rf» 


Federal  Register 
Vol.  59,  Na  40 

Tuesday,  March  1,  1994 


Federal  P.og'ster  /  Vol.  59.  No.  40  /  Tuesday,  March  1,  1994 
/  Contents 

Adminictrative  Conference  of  th€  United  States 

NOTICES 

Agency  infonr.ation  collection  activities  under  0MB 
review,  9725 

Agriculture  Departrrierst 

See  .\nimal  and  Plant  Health  Inspection  Ser\'ice 

See  Commodity  Credit  Corporation 

See  Farmers  Home  Administration 

See  Federal  Crop  Insurance  Corporation 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

Air  Force  Deportment 

NOTICES 
Meetings: 
Scientific  Advisory  Board,  9733 

Animal  and  Plant  Hearth  Inspection  Service 

RJLES 

Exportation  and  importation  of  animals  and  animal 
products: 
Harry  S  Truman  Animal  Import  Center  (HSRAIC).  9617- 

9622 
Forts  of  embarkation  and  export  inspection  facilities —      / 
Stockton,  CA,  9616-9617  ^ 

Plant  Protection  and  Quarantine  Treatment  Manual; 

incorporation  by  reference,  9613-9614 
PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Coats  from  Mexico  for  immediate  slaughter  and  horse 
quarantine  facilities,  9579-9681 
Viruses,  serums,  toxins,  etc.: 
Analogous  products — 
Inactivated  bacterial  products  general  requirements. 
9681-9682 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Portland  Cement  Association,  9771 

ATTy  D':>~~-rt;T:Gnt 

NOT.CES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
HIV  negative-strand  transcripts,  9733 

Centers  for  Disease  Control  and  Pievention 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Association  of  State  and  Territorial  Public  Health 
Laboratory  Directors,  9745-9746 

Commerce  Department 

See  International  Trade  .administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Ad.Timistration 


NOTICES 

Agency  information  collection  activities  under  0MB 
review,  9727 

Commine€  for  the  hrpiementat'on  of  Textf'e  Agreenonts 
NOTICES  - ' 

Cotton,  wool,  and  man-made  textiles: 

Brazil.  972^9730 

Philippines,  9730-9731 

Commodity  Credit  Corporation 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Upland  cotton  user  marketing  certificate  program,  9674- 
9678 

Ccn-modiry  Futurea  Tr2C:rig  CcTimission 
RULES 

Reparation  proceedings,  9631-9638 
PROPOSED  RULES 

Commodity  Exchange  Act:  m 

Risk  assessment  for  holding  company  svst^^ms,  9689- 
9718 
NOTICES 

Contract  market  proposals: 
New  York  Mercantile  Exchange — 
New  York  Harbor  unleaded  regular  gasoline,  9731- 
9732 
Meetings;  Sunshine  Act,  9803 

Copyright  Cf^ice,  Library  of  Congress 

NOTICES 

Ehgital  audio  recording  rojfalty  funds  for  1992  and  1993; 
ascertainment  of  conwover^y,  9773-9774 


•s^ 


Defense  Department 

See  Air  Forte  Department 

See  Army  Department 

See  Defense  Logistics  Agency 

See  Navy  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  9732  v 

Meetings:  ^>v 

Wape  Committee.  9732-9733 

Detense  Logistics  Agency 

RULES 

Privacy  Act;  implementation,  9667-9668 
NOTICES 
Privacy  Act: 
Computer  matching  programs,  9733-9735 

Defense  f^uclear  Facilities  Safety  Board 

NOTICES 

Meetings:  Sunshine  Act;  correction,  9805 
Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Minority  students  leaching  programs,  9735-9736 


IV 


Federal  R.-lstrr      Vol.  59.  No.  40  /  Tuesday,  March  1.  1994  /  Contents 


Meetings:  -  ».    ■       i 

Educational  Research  and  Improvement  National 
Advisors- Council,  9736 

Employment  and  Training  Administration 

NOTICES 

Job  Trammg  Partnership  Act: 

Performance  management  system  and  performance 
''  standards  (1994  and  1995  FYs).  9910-9916 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
PPOOOSED  RULES 

R-view  of  existing  significant  regulation  for  modification  or 
elifiination;  inquiry,  9682-9687 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Kentucky,  9736 
Manufacturing  Sciences  Corp.,  9737 

Energy  Intormation  Administration 

NOTICES 

Agency  inforrr^ation  collection  activities  under  OMB 
Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Wisconsin,  9668-9671 
Solid  wastes:  ,        , 

Detjradable  plastic  ring  carriers.  9866-9870 
PROPOSED  RULES 
Hazardous  wasta: 

Identification  and  listing— 
Carbamate  production,  9808-9864 
NOTICES 

Suporfund,  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Idaho  Pole  Co.  Site.  MT,  9742 
Superfund  program:  N 

National  oil  and  hazardous  substances  contingency 
^  plan- 

National  priorities  list  update.  9742-9743 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Farm  Credit  Administration 

RULES 

Conflict  of  interests: 

Federal  AgricuUural  Mortgage  Corporation,  9622-9627 

Farmers  Home  Administration 

RULES 

Program,  regulations: 
Rural  rental  housing  assistance;  cost  containment  and 

vulnerability 
Correction,  9805 

Federal  Aviation  Administration 

RULES 

CI  1-.S  C  airspace,  9627-9630 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations:' 
Fig  crop  provisions,  9614-9616 


Federal  Deposit  Insurance  Corporstion 

PROPOSED  RULES 

Assessm.ents: 

Subtraction  of  liabilities  arising  under  depository 
institution  investment  contracts,  9687-9688 

Federal  Emergency  Management  Agency 

RULES 

■  Flood  insurance;  communities  eligible  for  sale: 

New  lersey  et  al.,  9671-9673 
NOTICES 
Disaster  and  emergency  areas: 

Mississippi.  9743-9744 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Citizens  Utilities  Companies,  9738-9739 
Preliminary  permits  surrender: 

GSA  International  Corp.,  9738 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.  et  al.,  9738 

CMS  Generation  S.A.,  9739 

Columbia  Gas  Transmission  Corp..  9739-9740 

Delmarva  Power  &  Light  Co..  9740 

MDU  Resources  Group,  Inc.,  9740 

Northern  Border  Pipeline  Co..  9740-9741 

Northern  Natural  Gas  Co.,  9741 

Northwest  Pipeline  Corp.,  9741 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

Briceno,  Guillermo  E..  et  al..  9744 

Posada  International  Cargo.  9744 

Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives.  9744-9745 
Meetings: 

Consumer  Advisorv*  Council,  9745 

Fisti  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Pacific  pocket  mouse.  9720 
Periodic  reviews  of  significant  regulations;  request  for 

comments.  9718-9719 
NOTICES 
Endangered  and  threatened  species  permit  applications 

9707 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits- 
Baldwin  County.  AL;  Alabama  beach  mouse,  9767- 
9768 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
Antibiotic  drugs— 
Doxorubicin  hydrochloride,  9638-9642 
NOTICES  ,        ' 

Harmonisation  International  Conference;  guidelines 
availability: 
Drugs  intended  for  long-term  treatment  of  non-life- 
threatening  conditions;  population  exposure  extent 
required  to  assess  clinical  safety,  9746-9748 


Federal  Register  /  Vol. 


59.  No.  40  /  Tuesday.  March  1,  1994  /  Contents 


Pharmaceuticals;  analytical  procedures  validation,  9750- 

9752 
Phannaceuticals;  dose  selection  for  carcinogenicity 

studies,  9752-9755 
Repeated  dose  tissue  distribution  studies,  974&-9750 
To.xicity  studies;  systemic  exposure  assessment,  9755- 

9760 
Meetings:  ^ 

Advisory  committees,  panels,  etc.,  9760 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee.  9725 

Foreign  Assets  Control  Office 

NOTICES 

Nickel  and  nickel-bearing  materials  from  Soviet  Union  or 
its  successor  states;  termination  of  importation 
restrictions  and  certification  requirements;  correction, 
9805 

Forest  Service 

NOTICES  V 

Boundary  establishment,  description,  eVc.: 
Fifteenmile  Creek  Purchase  Unit,  OR,'*9725-9726 

Environmental  statements;  availability,  etc.: 
Allegheny  National  Forest,  PA,  9726-9727 

Geological  Survey 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments.  9718-9719 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Public  Health  Service 

Health  Resources  and  Services  Administration 
See  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  9761-9764 
Grants  and  cooperative  agreements;  availability,  etc.: 
Low  income  housing — 
Resident  groups,  community  groups,  community-based 
nonprofit  organizations,  and  resident  councils; 
technical  assistance  planning  program.  9764 
Organization,  functions,  and  authority  delegations: 
Acting  General  Counsel;  order  of  succession,  9766 
Assistant  Secretary  for  Public  and  Indian  Housing,  9764- 

9765 
Director.  Native  American  Programs  Office,  et  al..  9765- 

9766 
General  Counsel  Office,  9761 
Regional  offices,  etc.;  order  of  succession — 
New  Orleans.  9766-9767 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments.  9718-9719 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Geological  Survey   ^ 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  Mines  Bureau 

See  National  Civilian  Community  Corps 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments,  9718-9719 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 

Railroad  Retirement  Act  regulations — 
Supplemental  annuity  tax,  9664-9667 
Estate  and  gift  taxes: 
Marital  deduction,  9642-9664  ,^ 

International  Trade  Administration 

NOTICES  . 

Countervailing  duty  orders  and  suspended  investigations; 
intent  to  revoke  or  terminate,  9727-9728 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  9803 
Interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 
Declaratory  order  petitions — 
Oshkosh.  WL  et  al.,  9770-9771 
Railroad  operation,  acquisition,  construction,  etc.: 

Morris.  Gordon,  9771 
.' 
-^\Justice  Department 
See  Antitrust  Division 
See  Justice  Programs  Office 

Justice  Programs  Oflicc 

NOTICES 

Privacy  Act: 
.Systems  of  records,  9771-9772  •> 

Labor  Department 

See  Emplo\Tnent  and  Training  Administration 

Land  Management  Bureau 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments.  971B-9719 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Minerals  Management  Service 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments,  9718-9719 

Mines  Bureau 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments.  9718-9719 


\'I 


Federal  Register  /  Vol.  59,  No.  40  /  Tuesday.  March  1.  1994  /  Contents 


National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses,  non-exclusive,  exclusive,  or  partially 
exclusive: 
Universal  Propulsion  Co.,  Inc..  9774-9775 

National  Civilian  Community  Corps 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Summer  national  ser\ice  program;  youth  camp  set-up 
and  organization  by  nonprofit  organization,  9775- 

9780 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Pisherv  conservation  and  management: 

Northeast  multispecies,  9872-9908 
PROPOSED  RULES 

Fishery  conservation  and  management: 

Atlantic  bilifish,  9720-9721 

Gulf  of  Mexico  shrimp.  9724 

South  Atlantic  snapper-grouper,  9721-9724 
Oil  Pollution  Act: 

Natural  re.source  damage  assessments 
Meetings,  9688 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  9728-9729 

Mid-Atlantic  Fishery  Management  Council,  9729 

National  Park  Service 

PROPOSED  RULES 

FtrioUic  reviews  of  significant  regulations;  request  for 

comments,  9718-9719 
NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations.  9768-9770 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Privacy  issues  relating  to  private  sector  use  of 

teiecomm.unications-related  personal  information; 

inquiry.  9729 

Navy  Deportment 

NOTICES 

Environmental  statements;  availability,  etc.: 
Naval  Submarine  Base  (SUBASE),  Bangor,  Silverdale, 
\\'.\:  additional  family  housing  construction,  9735 

Neigribortiood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  9803 

Nuclear  Regulatory  Commission 

NOTICES 

Lnvirunmental  statements;  availability,  etc.: 

Georgia  Power  Co.  et  al.,  9780-9781 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  9781-9782 

Meetings.  Sunshine  Act,  9803-9804 
Reports;  availability,  etc: 

Class  A  low-level  radioactive  waste  1986-1996; 
chancterization,  9782 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  9782-9785 

Duke  Power  Co.,  9785-9786 


Michigan  Technological  University,  9786-9788 
Pacific  Gas  &  Electric  Co.,  9789-9790 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Postal  Rate  Commission 

NOTICES 

Meetings: 

Remote  video  bar  coding  program;  briefing,  9790-9791 
Visits  to  facilities,  9791 

Public  Health  Service 

See  Centers  for  Di.sease  Control  and  Prevention 
See  Food  and  E)rug  Administration 
NOTICES 
Meetings: 
National  Vaccine  Advisory  Committee,  9761 

Reclamation  Bureau 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments,  9718-9719 

Resolution  Trust  Corporation 

NOTICES 

Residential  units  previously  subjoct  to  rent  and  securities 
regulations;  disposition;  policy  statement;  correction, 
9805 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Securities  Clearing  Corp.;  correction,  9805 

Pacific  Stock  Exchange,  Inc..  9791 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Boston  Stock  Exchange,  Inc..  9791-9792 

Chicago  Stock  Exchange,  Inc.,  9792 

Cincinnati  Stock  Exchange.  Inc.,  9792 

Pacific  Stock  Exchange,  Inc.,  9792-9793 

Philadelphia  Stock  Exchange.  Inc..  9793 
Applications,  hearings,  deterniinations,  etc.: 

Great  American  Reserve  Insurance  Co.  et  al.,  9793-9795 

Sierra  Trust  Funds  et  al.,  9795-9798 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  9798-9799 
Applications,  hearings,  determinations,  etc.: 
Exeter  Venture  Lenders,  L.P.,  9799-9800 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments,  9718-9719 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative]  Office  of  United  States 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
U.Srtobacco  measures;  dispute  settlement  panel,  9801- 
/    9802 
Uruguay  Round  Agreements;  environmental  issues  report, 
1^9802 


Fedf-ral  Register  /  Vol.  59,  No.  40  /  Tuesday,  March  i,  1994  /  Contents 


VII 


fioil 


Transportation  Department 

See  Federal  Aviation  Administratioi^ 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  9800 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  9800 

Treasury  Department 

Sep  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  9800-9801 

Veterans  Affairs  Department 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Line  of  duty,  service  connection  of  disabilities  incurred 
or  aggravated  in,  9719 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  9808-9864 


Part  III 

Environmental  Protection  Agency.  9866-9870 

Part  IV 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  9872-9908 

Part  V 

Department  of  Labor,  Employment  and  Training 
Administration,  9910-9916 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  frnding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

I  :*■<>  Electronic  Buliftin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 


\ 


V 


\':ii 


Federal  Register  /  Vol.  59.  No.  40  /  Tuesday.  March  1.  1994  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  curTKjiative  list  of  t^e  parts  a^ected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  e"0  o'  trus  issue 


7  CFR 

300        -w... 

9613 

^57 :::>^.. 

'924 *... 

iq30               

9614 

..!^??!^805 

'  944 

9805 

Proposed  Rule*; 
'^27       

967V- 

9  CFR 

01 

9616 

92 

9617 

Proposed  Rules: 

92 

9679 

'01 „ ..... 

„..9681 

1 1  3                

9681 

10  CFR 

Proposed  Rules: 
CM    ll    

.^.^.....9682 

Ch   III -ffrf 

'^^^9682 

C^i   X            ^18682 

12  CFR 

5oC 

9622- 

Proposed  Rules: 
327  

9687 

14  CFR 

9627 

15  CFR 

Prtjposed  Rules; 
990   

9688 

17  CFR 

9631 

Proposed  Rules: 
18  CFR 

9689 

9682 

21  CFR 

450         

9638 

25  CFR 
Proposed  Rules: 

C^    1           

26  CFR 

20       

9718 

9642 

22    

9642 

25 

9642 

31 

9664 

502              

9642 

30  CFR 
Proposed  Rules: 

Ch   M 

9718 

Ch.  IV 

9718 

Ch.  VI 

9718 

Ch   VII 

9718 

32  CFR 

323     

9667  r 

36  CFR 

Proposed  Rules; 
Ch   1  

9718 

38  CFR 
Proposed  Rules; 
3            

9719 

40  CFR 

52   

9668 

238                

9866 

Proposed  Rules: 
2c.  1 

9808 

2  71 

9508 

302 

980fi 

43  CFR 
Proposed  Rules: 

SuiDdtie  A 9718 

Ch.l 9718 

Ch.ll 9718 

44  CFR      •  \ 
64 9671 

48  CFR 
Proposed  Rules: 

Ch.  9 9682 

Ch.  14 9718 

50  CFR 

651 9872 

Proposed  Rules: 

Ch.  ;      9718 

Ch.iV .' 9718 

17 9720 

644 9720 

646 - 9721 

658 „ 9724 


/ 


^^ 


^ 


961,1 


Rules  and  Regulations 


Federal  Renter 
Vol.  59,  No.  40 
Tuesday,  March  1,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect,  most  of  which 
are  keved  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putiliched  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Do<3ur^«rriS.  Pnces  of 
new  booKs  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRiCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  300 
[Docket  No.  93-028-2] 

Inccrooration  by  Reference:  Plant 
Protection  and  Quarantine  Treatment 
Manual 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  This  rule  will  allow  the  use 
of  high  temperature  forced  air 
treatments  for  grapefruit  and  mangoes 
imported  from  Mexico.  The  treatments 
will  be  included  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  by  reference  into 
the  Code  of  Federal  Regulations. 
DATES:  This  rule  will  be  effective  on 
May  2,  1994,  unless  we  receive  vmtten 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  on 
or  before  March  31.  1994. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date  and  publish  a  proposed 
rule  for  public  comment. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD!  APHIS,  USDA, 
room  804,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  thai  your  submission  refers 
to  Docket  No.  93^K!28-2.  Submissions 
received  may  be  ins^>8<^ed  at  USDA, 
room  1141,  South  Builohtg,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 


inspect  comments  and  notic^Ta^e 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entrv'  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMAT>ON  CONTACT:  Mr. 
Frank  Cooper,  Senior  Operations 
Officer.  PPQ,  .\PHIS.  USDA.  room  635, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  "Plant  Protection  and  Quarantine 
Treatment  Manual"  (PPQ  Treatment 
Manual)  of  the  Animal  and  Plant  Health 
Inspection  Service  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  at  7  CFR  300.1.  The  PPQ 
Treatment  Manual  contains  treatment 
schedules  and  information  on 
procedures  for  applying  treatments  to 
allow  the  movement  of  articles  under 
domestic  and  foreign  plant  quarantines 
and  regulations.  Unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments,  this  document  will  amend  7 
CFR  300.1  to  show  that  the  PPQ 
Treatment  Manual  has  been  revised  to 
include  high  temperature  forced  air 
treatments  as  additional  treatments  for 
grapefruit  and  mangoes  from  Mexico. 

Treatments 

The  high  temperature  forced  air 
treatments  described  below  were 
developed  by  the  Agricultural  Research 
Service  of  the  U.S.  Department  of 
Agriculture  as  effective  alternative 
treatments  against  the  Mexican  fruit  fly 
in  grapefruit  imported  from  Mexico  and 
against  the  Mexican,  West  Indian,  and 
black  fruit  flies  in  mangoes  imported 
from  Mexico. 

Both  treatments  are  administered  in 
sealed,  insulated  chambers.  The  air  may 
be  heated  in  the  chambers  or  hot  air 
may  be  introduced  into  the  chambers. 

Grapefruit 

Size  of  grapefruit — 9  to  9.5  inches 
Weight  of  giapefruit — .5  to  1  pound 
Initial  pulp  temperature  of  grapefruit — 

77  °For  above 

These  steps  must  occur  in  order: 

(1)  Place  the  grapefruit  in  a  chamber 
and  seal  the  chamber. 

(2)  Heat  air  in  the  chamber  to  104  °F 
for  120  minutes. 

(3)  Heat  air  in  the  chamber  to  122  "F 
for  90  minutes. 


(4)  Heat  air  in  the  chamber  to  126  "F 
and  maintain  temperature  until  the 
grapefruit  center  reaches  118  °F. 

Mangoes 

Size  of  mangoes — 3.15  to  5.5  inches 

(sizes  8  to  14) 
Weight  of  mangoes — Must  not  exceed 

1.5  pounds 

These  steps  must  occur  in  order: 

(1)  Probe  several  representative 
mangoes  at  the  seed's  surface.  Insert  the 
probes  into  the  thickest  portion  of  the 
mangoes"  pulp. 

(2)  Place  the  mangoes  in  a  chamber 
and  seal  the  chamber. 

(3)  Record  temperatures  at  least  once 
every  2  minutes  until  the  treatment  is 
concluded. 

(4)  Heat  air  in  the  chamber  to  122  °F. 

(5)  Conclude  tlie  treatment  once  the 
temperature  at  the  seed's  surface  (based 
on  the  coolest  part  of  the  mango) 
reaches  118  °F. 

Note:  Treatment  time  will  vary  depending 
on  the  size  of  the  mangoes  and  the  number 
of  boxes  of  mangoes  treated. 

Effective  Date 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  60  days  after  the  date 
of  ptrWi^ation  in  the  Federal  Register 
unless  wei'&6«ij;e  written  adverse 
comments  or  wrntten  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date  and  publish  a  proposed 
rule  for  public  comment.  Following  the 
close  of  that  comment  period,  the 
comments  will  be  considered,  and  a 
final  rule  addressing  the  comments  will 
be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
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following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 

Executive  Order  12866  and  Regulatory 
Flevibility  Act 

This  rule  has  been  reviewed  under 
E-xecutive  Order  12866.  The  rule  will 
provide  an  additional  treatment  option, 
high  temperature  forced  air,  for    ^ 
grapefruit  and  mangoes  imported  from 
Mexico.  Because  this  new  treatment  will 


be  optional,  this  rule  should  have  no 
significant  economic  impact  on. entities 
using  the  currently  prescribed  hot  water 
and  vapor  heat  treatments. 

Also,  since  high  temperature  forced 
air  treatment  provides  for  longer  fruit 
shelf  life  than  do  hot  water  and  vapor 
heat  treatments,  we  anticipate  that  some 
private  treatment  enterprises  will 
convert  their  facilities  to  etiploy  this 
treatment.  We  believe,  th^gh,  that  any 
costs  of  facility  conversion  would  be 
offset  through  the  production  of  higher 
quality  fruit.  Therefore,  we  anticipate  no 
-srignificant'change  in  the  price  or 
production  of  grapefruit  and  mangoes  as 
a  result  of  this  rule. 

Under  these  circumstances,  the 
Adm.inistrator  of  the  Animi.1  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
undt^r  No.  10.025  and  is  subject  to 
Executi>ve  Order  12372.  v^'hich  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  Slate 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit^in  court 
challenging  this  rule. 

List  of  Subjects  in  7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

Accordingly.  7  CFR  part  300  is 
arQended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE  ^-^ 


Authority:  7  U.S.C.  150ee.  154,  161,  162, 
167:  7  CFR  2.17,  2.51.  and  371.2(c). 

2.  In  §  300.1.  paragraph  (a)  is  revised 
to  read  as  foUovvs: 

§  300.1    Materials  Incorporated  by 
roferencd.  .^ 

/^  (a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30, 
1992,  and  includes  all  revisions  through 
June  1993,  has  been  approved  for 
incorporation  by  reference  in  this 
chapter  by  the  Director  of  the  Office  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51. 


1.  The  authority  citation  for  part3QQ_ 
is  revised  to  read  as  follows: 


Done  in  Washington,  DC.  this  18th  day  of 
February  1994.^ 
Patricia  lensen. 

Assistant  Secretary;  Marketing  and  Inspection 
Senices. 
[FR  Doc.  94-4488  Filed  2-28-94;  8:45  am) 

BILLING  CODE  3410-34-P 

Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 

V 

Comrr.on^rop  Insurance  Regulations; 
Fig  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  hereby  issues  additional 
regulations  for  provisions  to  insure  figs. 
This  action  will  add  a  second  set  of  fig 
regulations,  the  Fig  Crop  Insurance 
Provisions,  to  the  crop  insurance 
regulations.  The  present  regulations  are 
based  on  the  Marketing  Order  for  Dried 
Figs  that  was  in  effect  at  the  time  the 
regulations  were  promulgated.  This 
marketing  order  has  since  been 
amended  which  severely  reduces  the 
amount  of  indemnity  to  which  the 
insured  may  otherwise  have  been 
entitled.  These  new  regulations  will 
provide  quality  adjustment  provisions 
and  reflect  the  lower  prices  received  for 
figs  based  on  the  grades  contained  in  the 
amended  marketing  order.  The  intended 
effect  of  this  action  is  to  offer  insurance 
on  figs  with  added  coverage  for  quality 
adjustment  that  is  not  in  the  current  Fig 
Endorsement. 

DATES:  This  rule  was  effective  on 
February  1,  1994.  Comments,  data,  and 
opinions  must  be  received  by  May  2. 
1994. 

ADDRESSES:  Written  comments  on  this 
rule  should  be  sent  to  Mari  Dunleavy. 
__Kegulatory  and  Procedural  Development 
Staff,  Federal  Crop  Insurance 


Corporation,  USDA,  Washington,  DC 

20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mari  L.  Dunleavy,  Regulator}'  and 

Procedural  Development  Staff,  Federal 

Crop  Insurance  Corporation,  USDA, 

Washington,  DC  20250.  Telephone  (202) 

254-8314. 

SUPPLEMENTARY  INFORMATION;  This  rule 

has  been  determined  not  significant  for 

purposes  of  Executive  Order  12866  and 

therefor  has  not  been  reviewed  by  the 

Office  of  Management  and  Budget. 

This  rule  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  chapter  35,  the  Paper  Reduction 
Act. 

The  Office  of  General  Counsel,  as  the 
Designated  Official  under  section  6(a]  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procediu^es  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  action  requires  no  more  of  the 
reinsured  company  or  sales  and  service 
contractor  than  is  considered  normal  in 
the  ordinary  condurt-af  business. 
Therefore,  this  action  isyletermined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115. June  24.  1983. 

The  Manager,  FCIC,  has  certified  to 
the  Office  of  Management  and  Budget 
(0MB)  that  these  regulations  meet  the 
applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

This  pjle  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  part  400, 
subpa.'l  J  must  be  exhausted  before 
judicial  action  may  be  brought.  The  rule 
is  retroactive  to  Februarv'  1,  1994  so  as 
to  allow  insureds  the  opportunity  to 
purchase  this  policy  prior  to  the  sales 
closing  date.  Because  the  Corporation 
has  publicized  the  policy  and  the 
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provisions  of  the  rale  to  all  companies 
and  fig  policyholders,  those  persons 
have  actual  notice  of  the  contents  of  the 
rule  and  will  not  be  adversely  affected 
by  the  rule's  retroactivity. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Expedited  publication  of  this 
additional  fig  insurance  policy  is 
necessary  in  order  for  FCIC  to  be 
responsive  to  the  effects  that  the 
amended  Cahfomia  Marketing  Order  for 
Dry  Figs  has  upon  fig  producers  insured 
by  FCIC.  It  is  necessary  to  promulgate 
the  new  policy  so  that  insureds  will  be 
fully  compensated  from  any  loss  under 
the  1994  crop  year  policy,  therefore, 
good  cause  is  found  to  make  this  rule 
final  upon  publication. 

Background 

During  the  1992  crop  year  the 
California  Fig  Advisory  Board  amended 
the  State  Marketing  Order  for  Dried 
Figs.  Prior  to  the  amendment,  figs  were 
graded  merchantable  or  substandard. 
The  amended  marketing  order  provides 
three  grades:  regular  dried  figs 
(previously  merchantable); 
manufacturing  grade  (new  grade  added); 
and  substandard. 

The  current  fig  endorsement 
contained  in  7  CFR  401.125  specifies  in 
subsection  7.(b)  that  the  total 
production  to  be  counted  for  a  unit  will 
include  all  har\'ested  and  appraised 
marketable  figs  as  defined  by  the 
Marketing  Order  for  Dried  Figs,  as 
amended.  Paragraph  7. (b)(1)  of  the 
current  fig  endorsement  further 
specifies  that  substandard  production 
will  not  be  counted  as  production  if 
such  production  is  inspected  by  the 
insurer  and  the  insurer  gives  written 
consent  to  the  insured  to  deliver  the  figs 
to  the  substandard  pool.  If  substandard 
production  is  not  inspected  or  written 
consent  is  not  given  prior  to  delivery  to 
the  substandard  pool,  all  such 
production  will  be  counted  as 
marketable  production. 

Figs  whicn  now  grade  manufacturing 
under  the  new  marketing  order  would 
have  graded  substandard  under  the 
previous  marketing  order  and  would  not 
have  counted  as  production  if  wTitten 
consent  was  given  prior  to  delivery  to 
the  substandard  poo'.  However,  due  to 
the  new  marketing  order,  manufacturing 
grade  figs  are  sold  through  normal 
marketing  outlets  and  therefore, 
consistent  with  the  current  fig  crop 
insurance  regulations,  are  considered 
production  to  count.  The  price  received 


for  manufacturing  grade  figs  is 
considerably  lower  than  the  price 
received  for  regular  dried  figs.  In  1992, 
manufacturing  grade  figs  sold  for  35 
cents  a  pound  and  regular  dried  figs 
sold  for  82  cents  per  pound.  Under  the 
current  figs  endorsement, 
manufacturing  grade  and  regular  dried 
figs  are  counted  equally  as  production 
to  count.  The  new  Fig  Crop  Insurance 
Provisions  pro\nde  a  method  to  allow  an 
insured  to  sell  his  manufacturing  grade 
figs  while  also  providing  the  insurer 
with  a  method  to  include  the  sale  as  a 
part  of  the  insured  production. 

This  mle  is  being  promulgated  to 
provide  for  a  qualify  adjustment  on 
production  to  count  in  order  to  offset 
the  lower  price  received  for 
manufacturing  grade  figs  resulting  from 
an  insurable  cause  of  loss. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Figs. 

Final  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  amends  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457) 
in  the  following  instances: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506,  1516, 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  section,  §457.110  Fig 
Crop  Insurance  Provisions,  to  read  as 
follows: 

§  457.1 10    Fig  Crop  Insurance  Provisions. 

The  Fig  Crop  Insurance  Provisions  for 
the  1994  and  subsequent  crop  years  are 
as  follows: 

United  States  Department  of  Agricultiire — 
Federal  Crop  Insurance  Ctirporation 

Fig  Crop  Provisions 

If  a  conflict  exists  between  the  Conimon 
Crop  Insurance  Policy  (§457,8)  and  the 
Special  Provisions,  the  Sf)ecial  Provisions 
will  control.  If  a  conflict  exists  between  these 
Crop  Provisions  and  the  Special  Provisions, 
the  Special  }*rovisions  will  control. 

1.  Definitions 

(a)  Good  fanning  practices — The  cultural 
practices  necessary  for  the  Insured  crop  to 
make  usual  and  normal  progress  toward 
maturity  and  which  can  be  exp>ected  to 
produce  at  least  the  \ield  used  to  determine 
the  production  guarantee.  Good  farming 
practices  are  generally  those  in  use  in  the 
county  for  production  of  the  insured  crop 


and  are  recognized  by  the  Cooperative 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
area. 

(b)  Harvest— The  picking  of  the  figs  from 
the  trees  or  ground  by  hand  or  machine  for 
the  purpose  of  removal  from  the  orchard. 

(c)  Irrigated  practice— A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems,  and  at  the  proper 
times,  with  the  intention  of  providing  the 
quantity  of  water  needed  to  produce  at  least 
the  yield  used  to  establish  the  irrigated 
production  guarantee  on  the  irrigated  acreage 
for  the  insured  crop. 

(d)  Manufacturing  grade  production — 
Production  that  meets  the  minimum  grade 
standards  and  is  defined  as  "manufacturing 
grade"  by  the  Marketing  Order  for  Dried  Pigs, 
as  amended,  which  is  in  effect  on  the  date 
insurance  attaches. 

(e)  Marketable  pgs— Figs  that  grade 
manufacturing  grade  or  better  in  accordance 
with  the  Marketing  Order  for  Dried  Pigs,  as 
a.Tiended.  which  is  in  effect  on  the  date 
insurance  attaches. 

(f)  Noncontiguous  land — Land  which  is  not 
touching  at  any  point,  except  that  land  which 
is  separated  by  only  a  public  or  private  right- 
of-way  will  be  considered  contiguous. 

(g)  Production  guamntee — The  number  of 
pounds  determined  by  multiplying  the 
approved  yield  p>er  acre  by  the  coverage  level 
percentage  you  elfect. 

(h)  Substandard  production — Production 
that  does  not  meet  minimum  grade  standards 
and  is  defined  as  "substandard"  by  the 
Marketing  Order  for  Dried  Figs,  as  amended, 
which  is  in  effect  on  the  date  insurance 
attaches.  u 

2.  Unit  Division  ^ 

In  addition  to  the  provisions  of  subsection 
l.(tt)  of  theConmion  Crop  Insurance  Policy 
(§  457.8).  a  unit  will  consist  of  all  the 
insurable  acreage  of  an  insurable  type  of  fig 
in  the  county.  Unless  limited  by  the  S(>eciai 
Provisions,  these  units  may  be  further 
divided  into  optional  units  if,  for  each 
optional  unit  you  claim,  all  the  conditions  of 
subsections  2. (a),  and  (b)  are  met.  or  if  we 
agree  in  writing.  Optional  units  must  be 
established  at  the  time  you  file  your  report 
of  acreage  for  each  crop  year. 

(a)  You  must  have  verifiable  records  of 
acreage  and  production  for  each  optional  unit 
for  at  least  the  last  crop  year  used  to 
determine  your  production  guarantee. 

(b)  The  acreage  of  insured  figs  must  be 
located  on  noncontiguous  land.  Basic  units 
may  not  be  divided  into  optional  units  on 
any  basis  (production  practice,  type,  variety, 
planting  period,  etc.)  other  than  as  described 
under  this  section.  If  you  do  not  comply  fully 
with  these  conditions,  we  will  combine  ell 
optional  units  which  are  not  established  in 
compliance  with  these  provisions  into  the 
basic  unit  from  which  they  were  formed.  We 
may  do  this  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these  condiUons. 
If  failure  to  comply  with  these  provisions  is 
determined  to  be  inadvertent,  and  if  the 
optional  units  are  recombined,  the  premium 
paid  for  electing  optional  units  will  be 
refunded  to  you. 
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3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  under 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
!ndemuities)  of  the  Common  Crop  Insurance 
Policy  (§  457.8).  you  may  select  only  one 
price  election  for  each  fig  type  designated  in 
the  Special  Provsions,  and  insured  in  the 
county  underlfira  policy. 

4.  Contract  Changes 

The  contract  change  date  is  October  31 
preceding  the  cancellation  date  (see  the 
provisions  under  section  4  (Contract 
Changes)  of  the  Common  Crop  Insurance 
Policy  (§457.8)). 

5.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are 
February  28. 
6  Report  of  Acreage 

By  applying  for  fig  crop  insurance,  you 
authorize  us  to  have  access  to  and  to 
determine  or  verify  your  production  and 
acreage  from  records  maintained  by  the 
California  Fig  Advisory  Board  and  the  fig 
packer. 

7.  Insured  Crop 

The  crop  insured  will  be  all  the 
commercially  grown  dried  figs  that  are  grown 
in  the  county  on  insurable  acreage,  and  for 
which  a  premium  rate  is  provided  by  the 
actuarial  table: 

(a)  In  which  you  have  a  share; 

fb)  That  are  grown  for  harvest  as  dried  figs; 

(c)  That  are  irrigated; 

{dj  That  have  reached  the  seventh  growing 
season  after  being  set  out;  and 

(e)  For  which  acceptable  production 
records  for  at  least  the  previous  crop  year  are 
provided; 

(f)  That  are  not  figs: 

(1)  Grown  on  acreage  with  less  than  90 
percent  of  a  stand  based  on  the  original 
planting  pattern  unless  we  agree,  in  writing. 
to  insure  such  figs; 

(2)  Which  we  insjject  and  consider  not 
acceptable; 

(3)  Grown  for  the  crop  year  the  application 
is  filed  unless  inspected  and  a^ccepted  by  us; 
or 

(4)  Grown  on  acreage  acquired  for  the  crop 
year  unless  such  acreage  has  been  inspected 
and  accepted  by  us. 

8.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  (§457.8).  insurance  attaches 
on  each  unit  the  later  of  the  date  you  submit 
your  application  or  March  1  of  the  crop  year 
and  ends  at  the  earliest  of: 

(a)  Total  destruction  of  the  fig  crop; 

(b)  The  date  harvest  of  the  figs  (by  type) 
should  have  started  on  any  acreage  that  will 
not  be  harvested. 

(c)  Harvest  of  the  figs; 

(d)  Final  adjustment  of  a  loss; 

(e)  .^ba^donment  of  the  crop;  or 

(f)  October  31  of  the  crop  year. 

9.  Causes  of  Loss 

(a)  In  addition  to  the  provisions  under 
section  1 2  (Causes  of  Loss)  of  the  Common 
Crop  Insurance  Policy  (§457.8),  any  loss 


covered  by  this  policy  must  occur  within  the 
insurance  period.  The  sjjecific  causes  of  loss 
for  figs  are: 

(1)  Adverse  weather  conditions: 

(2)  Earthquake; 

(3)  Fire; 

(4)  Volcanic  eruption; 

(5)  Wildlife;  or 

(6)  Failure  of  the  irrigation  water  supply, 
(b)  In  addition  to  the  causes  of  loss  not 

insured  against  contained  in  section  12 
(Causes  of  Loss)  of  the  Common  Crop 
Insurance  Policy  (§  457.8).  we  will  not  insure 
against: 

(1)  Any  loss  of  production  due  to  fire, 
where  weeds  and  other  forms  of  undergrowrth 
have  not  been  controlled  or  tfee  pruning 
debris  has  not  been  removed  from  the  grove; 
or 

(2)  The  inability  to  market  the  fruit  as  a 
direct  result  of  quarantine,  boycott,  or  refusal 
of  any  entity  to  accept  production. 

10.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
records  of  production  that  are  acceptable  to 
us  for  any: 

(1)  Optional  unit,  we  will  combine  all 
optional  units  for  which  acceptable  records 
of  production  were  not  provided;  or 

(2)  Basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  p>olicy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  from  this  the-tctal 
production  to  count; 

(3)  Multiplying  the  remainder  by  your 
price  election;  and 

(4)  Multiplying  this  result  by  your  share. 

(c)  The  total  production  (pounds)  to  count 
from  all  insurable  acreage  on  the  unit  wrill 
include  all  harvested  and  appraised 
marketable  figs. 

(1)  Figs,  which  due  to  insurable  causes, 
grade  manufacturing  grade  will  be  adjusted 
by: 

(i)  Dividing  the  value  per  pound  of  the 
manufacturing  grade  production  by  the 
highest  price  election  available  for  the 
insured  type;  and 

(ii)  Multiplying  the  result  (not  to  exceed  1) 
by  the  number  of  pounds  of  such 
manufacturing  grade  production. 

(2)  Figs,  which  due  to  insurable  causes, 
grade  substandard  and  are  delivered  to  the 
substandard  pool  will  not  be  considered 
production  to  count,  provided  all  the 
insured's  substandard  production  is 
inspected  by  us  and  we  give  written  consent 
to  such  delivery  prior  to  delivery.  If  we  do 
not  give  written  consent  prior  to  the  delivery 
to  the  substandard  pool,  all  production  will 
be  counted  as  undamaged  marketable 
production.  Substandard  production  for 
which  wB  give  written  consent  to  you  prior 
to  delivery  to  the  substandard  p)ool,  which  is 
not  delivered  to  the  substandard  pool,  and  is 
sold  by  you,  will  be  considered  production 
to  count  and  adjusted  as  follows: 

(i)  Dividing  the  value  per  pound  received 
for  such  substandard  production  by  the 


highest  price  election  available  for  the 
insured  type;  and 

(ii)  Multiplying  the  result  (not  to  exceed  1) 
by  the  number  of  pounds  of  such 
substandard  production. 

(3)  Appraised  production  to  be  counted 
will  include: 

(i)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  fig  farming  practices; 

(ii)  Not  less  than  the  production  guarantee 
for  the  figs  on  any  acreage: 

(A)  That  is  abandoned  without  our 
consent; 

(B)  Damaged  solely  by  uninsured  causes; 
(c)  If  the  figs  are  destroyed  by  you  without 

our  consent;  or 

(D)  For  which  you  fail  to  provide  records 
of  production  that  are  acceptable  to  us; 

(iii)  Unharvested  production  which  would 
be  marketable  if  harvested;  and 

(iv)  Potential  production  on  insured 
acreage  that  you  want  to  abandon  and  no 
longer  care  for  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  if  you  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  We  may  require  you  to  continue  to  care 
for  the  crop  so  that  a  subsequent  appraisal 
may  be  made  or  the  crop  harvested  to 
determine  actual  production.  You  must 
notify  us  within  three  days  of  the  date 
harvest  should  have  started  if  the  crop  is  not 
harvested;  or 

(B)  You  may  elect  to  continue  to  care  for 
the  crop.  We  will  determine  the  amount  of 
production  to  count  for  the  acreage  using  the 
harvested  production  or  our  reappraisal  if  the 
crop  is  not  harvested. 

Keimeth  D.  Ackermaji, 

Manager.  Federal  Crop  Insurance 

Corporation. 

jFR  Doc.  94-^551  Filed  2-28-94;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9CFRPart91 
[Docket  No.  93-150-1] 

Ports  Designated  for  Exportation  of 
Animals,  Stockton,  CA 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\'ice,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  regulations  by 
removing  the  listing  for  the  Hemet 
Flving  Service.  Stockton.  C^.  export 
inspection  facility,  which  is  no  longer 
operating.  Also,  we  are  removing 
Stockton,  CA,  as  a  port  of  embarkation. 
These  actions  will  update  the 
regulations. 

DATES:  This  rule  will  be  effective  on 
May  2,  1994  unless  we  receive  wTitten 
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adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  on 
or  before  March  31,  1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  USDA, 
room  804,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  that  your  submission  refers 
to  Docket  No.  93-150-1.  Submissions 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14lh  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4;30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrea  Morgan.  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  National  Center  for  Import-Export, 
Veterinary  Services,  APHIS,  USDA, 
room  763,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301) 436-8383. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  Section  91.14(a)  contains  a  list  of 
designated  ports  of  embarkation  and 
export  inspection  facilities. 

This  rule  will  amend  §  91.14(a)  in 
accordance  with  the  procedures 
explained  below  under  "Dates."  The 
amendments  will  remove  the  listing  for 
the  Hemet  Flying  Service,  Stockton,  CA, 
export  inspection  facility,  which  has 
ceased  operations.  Also,  because 
Stockton,  CA,  does  not  have  any  other 
export  inspection  facility,  the 
amendments  will  remove  Stockton,  CA, 
as  a  port  of  embarkation. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  we  receive  WTitten  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  u-ithin  30 
days  of  the  date  of  publication  of  this 
"ule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 


or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  pubhshed. 

As  discussed  above,  if  we  receive  no 
WTitten  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  fmal  rule,  this  direct  final 
rule  wdll  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final,  confirming  that 
it  is  effective  on  the  date  indicated  in 
this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under 
Executive  Order  12866. 

Currently,  the  State  of  California  is 
served  by  designated  ports  of 
embarkation  in  Los  Angeles,  San 
Francisco,  and  Stockton.  This  rule  will 
remove  Stockton  as  a  port  of 
embarkation  for  the  i  ta'.e  of  California. 
Because  this  export  inspection  faciUty 
has  already  ceased  operating  as  an 
animal  export  inspection  facility,  its 
deletion  from  the  regulations  will  have 
no  economic  impact.  Further,  two  ports 
of  embarkation  located  in  San 
Francisco,  CA,  approximately  60  miles 
west  of  Stockton,  CA,  are  available  to 
animal  exporters  who  had  used  the 
Hemet  Flying  Service  animal  export 
inspection  facility. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 


require  administrative  proceedings 
before  parties  may  file  suit  in  court 

challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Accordingly,  9  CFR  part  91  is 
amended  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  foUaws: 

Authorit)-:  21  U.S.C.  105, 112, 113.  lUa. 
120.  121.  134b.  134f,  612.  613.  614.  618:  46 
U.S.C.  466a,  466b;  49  U.S.C  1509(d):  7  CFR 
2.17.  2.51.  and  371.2(d). 

§91.14    (Amended) 

2.  In  §91.14,  paragraph  (a){l)(iii)  is 
removed. 

***** 

Done  in  Washington,  DC,  this  18th  day  of 
February  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

[PR  Doc.  94-4591  Filed  2-2&-94;  8:45  ami 

BILLINQ  CODE  34t0-34-l> 


9  CFR  Part  92 
(Docket  No.  91-165-2] 
RIN  057&-AA56 

Harry  S  Truman  Animal  Import  Center 
(HSTAIC);  Exclusive  Use 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  use  of  the 
Harrv  S  Truman  Animal  Import  Center 
(HSTAIC):  To  require  a  $32,000  deposit 
in  the  form  of  a  certified  check  or 
money  order,  payable  in  U.S.  funds,  for 
each  application;  to  change  the 
application  and  lottery  dates;  to  require 
the  lottery  winner  to  pay  the  costs  of 
maintaining  HSTAIC  for  certain  periods 
when  it  is  reserved  for  the  lottery 
winner  and  not  available  to  other 
importers;  to  state  that  we  will  not 
accept  apphcations  from  or  enter  into 
HSTAIC  cooperative-ser\  ice  agreements 
with  persons  with  outstanding  debts  to 
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the  Animal  and  Plant  Health  Inspection 
Service;  and  to  discontinue  the  practice 
of  "tiering"  the  lottery  that  currently 
gives  certain  categories  of  animals 
priority  to  use  HSL-MC.  These  changes 
are  necessary  to  discourage  frivolous 
applications,  to  help  ensure  that  there  is 
adequate  time  to  assemble  necessary 
information  prior  to  each  lottery,  and  to 
minmiize  financial  losses  incurred  by 
the  Animal  and  Plant  Health  Inspection 
Service. 

EFFECT7VE  DATE:  This  regulation  is 
effective  August  31, 1994.  This  rule  will 
first  apply  to  the  lottery  to  be  held  in 
1994  for  importations  during  calendar 
vear  1995,  then  to  all  subsequent 
lotteries. 

FOn  FURTHER  INFOflMAT)0f<  CONTACT:  Dr. 
David  Vogt.  Staff  Veterinarian,  Import 
Export  Animals  Staff,  National  Center 
for  Import-Export.  Veterinary  Services, 
APHIS,  USDA.  room  767.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301^36-8172. 

SUPP1.EVIENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92. 
subparts  D  and  E,  govern  the 
importation  of  animals  into  the  United 
States  through  the  Harry  S  Truman 
Animal  Import  Center  (HSTAJC)  in 
Fleming  Key,  Florida.  Under  the 
regulations,  the  Animal  and  Plant 
Health  Inspection  Ser\'ice  (.\PH1S) 
holds  an  annual  lottery  to  allocate  space 
in  HSTAIC  for  each  calendar  year.  To 
participate  in  the  lottery,  prospective 
importers  must  submit  an  application 
for  each  importation. 

On  lulv  14,  1993,  we  published  in  the 
Federal  Register  (58  FR  37878-37884. 
Docket  No.  91-165-1)  a  proposal  to 
amend  the  regulations;  (1)  To  require  a 
$32,000  deposit  in  the  form  of  a 
certified  check  or  money  order,  payable 
in  U.S.  funds,  for  each  application;  (2) 
to  change  the  application  and  lottery 
/  dates;  (3)  to  require  the  lottery  winner 
to  pay  the  costs  of  maintaining  HSTAIC 
for  certain  periods  when  it  is  reserved 
for  the  lottery  winner  and  not  available 
to  other  importers;  (4)  to  state  that  we 
will  not  accept  applications  from  or 
enter  into  HSTAIC  cooperative-service 
agreements  with  persons  with 
outstanding  debts  to  APHIS;  and  (5)  to 
discontinue  the  practice  of  "tiering"  the 
lottery  that  currently  gives  certain 
categories  of  animals  priority  to  use 
HSTAIC.  We  proposed  to  apply  the 
changes  to  the  regulations  first  to  the 
lottery  to  be  held  in  1994  for 
importations  during  calendar  year  1995. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  period  ending 
September  13. 1993.  We  received  one 


comment  by  that  date,  from  an  importer 
who  expressed  concerns  regarding 
certain  provisions  of  the  proposed  rule. 
We  carefully  considered  this  comment 
and  discuss  it  below. 

In  our  proposal,  we  proposed  to 
require  that  applicants  for  the  HSTAIC 
lottery  deposit  with  APHIS  $32,000  in 
the  form  of  a  certified  check  or  money 
order  payable  in  U.S.  funds  prior  to  the 
date  of  the  lottery.  This  provision  was 
proposed  as  a  replacement  for  the 
existing  requirement  that  an  application 
for  the  lottery  be  accompanied  by  a 
deposit  in  the  form  of  a  $50,000 
irrevocable  letter  of  credit.  We  proposed 
the  change  to  allow  small  businesses  to 
compete  more  equitably  with  large 
importers,  who  can  more  easily  obtain 
multiple  letters  of  credit  for  multiple 
applications. 

The  commenter  disagreed  that  the 
proposed  change  would  benefit  small 
importers.  According  to  the  commenter. 
under  the  requirement  for  a  $50,000 
letter  of  credit,  a  small  importer  would 
be  most  likely  either  to  utiUze  his  or  her 
credit  line  with  a  bank,  or  to  post  the 
funds  in  a  certificate  of  deposit  and 
borrow  against  those  funds  for  a  letter 
of  credit.  According  to  the  commenter, 
if  the  latter  option  were  chosen,  the 
applicant  would  pay  the  financial 
institution  only  the  difference  between 
the  rate  of  return  on  the  certificate  of 
deposit  and  the  lending  rate.  The 
commenter  stated  that  the  proposed 
change  would  make  it  more  difficult  for 
a  small  importer  to  submit  multiple 
applications,  by  tying  up  the  importer's 
funds  with  USDA  for  up  to  a  year  with 
no  interest,  and  removing  those  funds 
from  the  bank,  thereby  reducing  the 
importer's  collateral. 

We  are  making  no  changes  based  on 
the  comment.  While  we  agree  that  a 
$32,000  deposit  represents  more  of  a 
financial  commitment  than  a  $50,000 
letter  of  credit,  we  disagree  that  the 
proposed  change  would  be  less 
advantageous  to  small  importers  than 
are  the  existing  regulations.  We  - 
continue  to  believe,  as  we  stated  in  the 
proposal,  that  large  importers,  because 
of  their  stronger  credit  and  deposit 
relationship  with  banks,  can  obtain 
letters  of  credit  significantly  more  ea.sily 
than  can  small  importers.  Our 
experience  with  the  HSTAIC  lottery  has 
vbeen  that  a  number  of  these  multiple 
applications  have  been  frivolous,  with 
the  appUcants  having  no  intention  of 
using  their  "winning"  slots  in  the 
lottery  to  import  animals.  We  expect 
that  requiring  a  $32,000  deposit  in  the 
form  of  a  check  or  money  order  will 
reduce  the  number  of  multiple 
applications  received  and  will  minimize 
frivolous  applications. 


Although  we  expect  significantly 
fewer  applications  under  the  new 
regulations,  we  anticipate  that  the 
applications  that  are  received  will  in 
most  cases  be  from  applicants  actually 
intending  to  import  animals  through 
HSTAIC.  With  fewer  applicants  in  the 
lottery,  and  with  those  that  are  chosen 
serious  about  importing  animals, 
applicants  will  have  a  better  idea  than 
at  present  what  their  chances  are  of 
importing  animals  through  HSTAIC  in  a 
given  year.  This  vntII  enable  the 
applicants  to  decide  whether  it  is 
worthwhile  to  leave  their  deposit  with 
,\PHIS  after  the  lottery  results  are 
announced.  Those  that  have  little 
chance  of  importing  animals  could 
choose  to  withdraw  their  money  shortly 
after  the  lottery. 

The  commenter  also  expre.ssed 
concern  that  the  proposed  requirement 
that  the  lottery  winner  pay  the  costs  of 
maintaining  HSTAIC  for  certain  periods 
when  it  is  reserved  for  the  lottery 
winner  and  not  available  to  other 
importers  would  put  the  winner  of  the 
lottery  at  a  disadvantage  compared  to 
the  apphcants  drawn  later  in  the  lottery. 
Under  the  provisions  of  the  proposal, 
we  would  draw  upon  the  $32,000 
deposit  of  the  winner  of  the  lottery  from 
the  day  the  winner  receives  a 
cooperative-serv  ice  agreement  for  die 
use  of  HSTAIC  from  us,  and  we  would 
continue  drawing  on  it  either  until  we 
receive  a  signed  cooperative-service 
agreement  from  the  applicant  or  until 
the  applicant  provides  written 
notification  to  us  that  he  or  she  does  not 
intend  to  sign  the  cooperative-service 
agreement,  up  to  a  maximum  of  30  days. 

The  commenter  stated  that  this 
provision  would  require  the  winner  of 
the  lottery  to  rush  to  put  his  or  her 
import  together,  while  the  third  or 
fourth  applicants  chosen  would  have 
e.xtra  time  while  we  negotiate  with  the 
applicants  chosen  earlier  in  the  lottery. 
According  to  the  commenter.  it  is 
impossible  for  any  importer  to 
determine  the  feasibility  of  a  high 
security  animal  import  in  less  than  30 
days. 

We  are  making  no  changes  based  on 
this  comment.  The  very  purpose  of  the 
proposed  change  was  to  discourage 
applicants  who  are  not  seriously 
considering  importing  animals  through 
HSTAIC,  and  therefore  to  minimize 
unnecessary  "downtime"  at  HSTAIC. 
We  believe  that  applicants  seriously 
interested  in  importing  animals  tiirough 
HSTAIC  should  already  have  closely 
examined  the  feasibility  of  a  particular 
importation  before  submitting  an 
application.  Further,  once  the 
cooperative-ser\-ice  agreement  is  signed, 
the  importer  has  42  days  to  complete 
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arrangements  with  responsible  officials 
in  the  country  from  which  the  animals 
are  to  be  exported.  We  consider  this  a 
reasonable  period  of  time  to  make  such 
arrangements. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  niie  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  only  minor  nonsubstantive 
changes. 

Executive  Order  128G6  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  rule:  (1)  Will  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(2)  will  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (3)  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  will  not  raise 
novel  legal  or  policy  is.sues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

In  the  past  we  have  received 
approximately  230  applications  to  use 
HSTAIC  during  a  particular  calendar 
year.  However,  many  of  these 
applications  were  duplicative. 
Therefore,  when  the  provisions  in  this 
rule  become  effective,  we  expect  that 
number  to  drop  significantly.  Although 
we  cannot  determine  precisely  how 
many  importers  will  submit 
applications,  based  on  past  experience 
we  believe  only  approximately  5 
percent  will  be  small  entities. 

We  expect  that  requiring  a  deposit  of 
$32,000  in  the  form  of  a  certified  check 
or  money  order  with  each  application 
wdl  reduce  the  number  of  multiple 
applications  by  large  importers  and 
discourage  applications  from  importers 
who  are  not  sure  whether  they  will  use 
HSTAIC.  We  expect  this  final  nile  to 
have  the  ultimate  effect  of  increasing  the 
possibility  that  small  entities  will  use 
HSTAIC' 

The  regulations  prior  to  the  effective 
date  of  this  rule  require  that  applicants 
for  the  importation  of  certain  animals 
through  HSTAIC  deposit  an  irrevocable 
letter  of  credit  for  $50,000.  Requiring  a 
deposit  in  the  form  of  a  certified  check 
or  money  order  will  have  an  impact  on 
potential  importers,  in  that  earnings  will 


be  foregone  on  the  deposit  while  it  is 
held  by  APHIS.  Under  this  rule,  the 
deposit  will  have  to  be  "received  by 
APHIS  at  least  7  calendar  days  prior  to 
the  date  of  the  lottery."  Prospective 
importers  can  minimize  the  time  their 
money  is  on  deposit  by  submitting  their 
deposit  as  close  to  this  deadline  as 
possible.  We  have  calculated  that,  based 
on  a  rate  of  return  of  from  5-7  percent, 
the  interest  foregone  on  a  deposit  will 
be  approximately  $4.10  to  $6.15  per 
day.  The  minimum  amount  of  time 
applicants  will  forego  interest  will  be 
for  the  week  before  the  lottery  and  for 
at  least  one  week  following  the  lottery 
until  notification  of  the  lottery  results. 
Therefore,  all  applicants  will  forego 
approximately  $61.60  to  $86.10  in 
interest.  This  compares  with  an  average 
cost  to  import  one  animal  through 
HSTAIC  of  $3,747. 

Of  the  parties  that  will  submit 
applications  for  importations  through 
HSTAIC  in  1995,  most  of  whom  will 
probably  not  be  small  entities,  we 
expect  that  only  approximately  5  will  be 
picked  high  enough  in  the  lottery  to 
provide  them  a  reasonable  chance  of 
bringing  animals  through  HSTAIC.  If 
these  applicants  choose  to  stay  on  the 
lottery  Ust,  they  will  lose  interest  for 
each  day  they  remain  on  the  list  until 
their  deposit  is  applied  toward  an 
importation,  or  until  they  choose  to 
remove  their  name  from  the  list.  How 
long  they  remain  on  the  list  v/ill  be  their 
decision,  and  we  are  unable  to  calculate 
at  this  time  the  interest  they  will  forego. 

Changing  application  and  lottery 
dates  will  impose  no  financial  burden 
on  prospective  importers.  The  current 
regulations  require  that  importers 
wishing  to  import  in  the  next  calendar 
year  submit  their  application  no  earlier 
than  September  1  and  no  later  than 
September  15  for  the  lottery  held  during 
the  first  seven  days  of  October  of  the 
current  calendar  year.  Shifting  these 
dates  to  October  and  December, 
respectively,  would  likely  shorten  the 
waiting  period  between  application  and 
actual  import  dates. 

Requiring  the  lottery  winner  to  pay 
the  costs  of  maintaining  HSTAIC  for 
periods  when  it  is  maintained  in 
readiness  for  that  importer,  and  not 
available  to  other  importers,  will  shift 
the  burden  of  operating  costs  from 
APHIS,  and  ultimately  the  taxpayer,  to 
persons  offered  the  right  to  use  HSTAIC. 
According  to  the  regulations  prior  to  the 
effective  date  of  this  rule,  a  lottery 
winner  has  30  days  from  the  date  of  the 
receipt  of  the  cooperative-service 
agreement  to  either  accept  or  reject  the 
cooperative-service  agreement  regarding 
the  importation  of  animals.  During  that 
time,  the  facility  is  reserved,  and  APHIS 


prepares  and  maintains  it  in  readiness 
for  that  importer's  animals.  Charging  the 
importer  for  this  time,  on  a  daily  basis, 
will  increase  the  importer's  costs  by 
approximately  $1,067  per  day,  up  to  a 
maximum  of  $32,000.  This  compares 
with  an  average  total  cost  for  an 
importation  through  HSTAIC  of 
$857,000.  The  length  of  time  that 
expires  before  the  cooperative-ser\'ice 
agreement  is  accepted  or  rejected  will  be 
up  to  the  lottery  winner. 

Under  this  rule,  APHIS  will  not 
accept  applications  from,  or  enter  into 
HSTAIC  cooperative-ser\'ice  agreements 
with,  entities  with  outstanding  debts  to 
APHIS.  If  a  prospective  applicant  has 
not  paid  outstanding  debts,  they  will 
not  be  allowed  to  use  HSTAIC. 
However,  this  provision  will  not 
necessarily  impose  a  financial  burden 
on  prospective  applicants  because  the 
decision  whether  to  pay  off  debts  vdll 
be  entirely  the  prospective  applicant's. 

We  are  also  eliminating  the  practice  of 
giving  certain  types  of  animals,  and 
animals  from  certain  locations,  priority 
in  the  lottery.  This  amendment,  which 
will  simplify  the  drawing  for  the  lottery, 
will  not  affect  a  substantial  number  of 
importers.  In  the  past  we  have  received 
approximately  230  apphcations  to  use 
HSTAIC  during  a  particular  year.  As 
stated  above,  we  expect  fewer 
applicants  when  this  rule  takes  effect. 
Of  the  total  number  of  applicants,  only 
two  to  three  will  actually  be  able  to  use 
HSTAIC  in  any  given  year. 
Additionally,  as  we  stated  above,  we 
expect  the  great  majority  of  applicants 
to  be  other  than  small  entities,  so  the 
chances  are  small  that  each  of  the  two 
or  three  importers  using  HSTAIC  will  be 
small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  will  be  submitted  for  approval 
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to  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Imports,  Livestock. 
Poultry  and  poultry'  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1622,  19  U.S.C  1306; 
il  U.S.C.  102-105,  111.  114a,  134a.  134b, 
134c.  134d,  134f.  135, 136  and  136a;  31 
use.  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

§  92.430    [Amended] 

2.  Section  92.430  is  amended  as 
follows: 

a.  Paragraph  (a)  is  amended  by 
adding,  immediately  after  the  first 
sentence,  "Applications  for  the  HSTAIC 
lottery  will  not  be  accepted  from,  and  a 
cooperative-service  agreement  to  use 
HSTAIC  will  not  be  offered  to  or  entered 
into  with,  any  person  who  has  debts 
owing  to  APHIS  that  have  not  been  paid 
by  the  date  specified  in  APHlS's  original 
billing  notificatJQUtothe  person.  Any 
person  who  has  debts  owing  to  APHIS 
that  have  not  been  paid  by  the  date 
specified  in  APHISs  original  billing 
notification  to  that  person  will  be 
removed  from  the  current  priority  list." 

b.  Paragraph  (a)  is  amended  by 
adding,  immediately  after  the  fourth 
sentence,  "The  animal  qualification 
process  begins  on  the  date  the 
cooperative-service  agreement  is 
delivered  to  the  address  listed  on  the 
importer's  HSTAIC  application,  for  the 
miporter's  signature,  if  HSTAIC  is  not 
available  to  other  importers,  up  to  a 
ma.ximum  of  30  days.  A  cooperative- 
service  agreement  will  be  deemed  to 
have  been  delivered  when  the  impMjrter 
signs  the  U.S.  Postal  Service  domestic 
return  receipt,  or  the  importer  refuses 
delivery  of  the  cooperative-service 
agreement  by  the  U.S.  Postal  Service,  or 
the  cooperative-service  agreement  is 
returned  by  the  U.S.  Postal  Service  as 
either  unclaimed  or  undeliverable." 

c.  Paragraph  (b){l)(ii)  is  revised  to 
read  as  set  forth  below 

d.  Paragraph  (b)(2){i]  is  amended  by 
removing  "October"  both  times  it 
appears,  and  by  adding  "December"  in 
its  place;  and  by  removing  "September" 


where  it  appears  in  the  second  sentence, 
and  adding  "October"  in  its  place. 

e.  In  paragraph  (b)(2)(i).  footnote  12  is 
amended  by  removing  "October"  and 
adding  "December"  in  its  place. 

f.  Paragraph  (bK2)(ii)  is  amended  by 
removing  the  last  sentence  and  adding 
in  its  place  "Deposits  required  by 
paragraph  (b)(l)(ii)  of  this  section  must 
be  received  by  APHIS  at  least  7  calendar 
days  prior  to  the  date  of  the  lottery." 

g.  Paragraph  (b)(3)(i)  is  removed. 

h.  Paragraph  (b)(3)(ii)  is  redesignated 
as  paragraph  (b)(3)  and  is  revised  to  read 
as  set  forth  below. 

i.  Paragraph  (b)(4)  is  amended  by 
revising  the  first  sentence  to  read  as  set 
forth  below;  removing  "October"  in  the 
fifth  sentence  and  adding  "December" 
in  its  place;  and  removing  "September" 
where  it  appears  in  the  fifth  and  sixth 
sentences,  and  adding  "October"  in  its 
place. 

j.  Paragraph  {b)(5)  is  amended  by 
removing  "October"  both  times  it 
appears  and  adding  "December"  in  its 
place;  and  by  removing  "September" 
both  times  it  appears  and  adding 
"October"  in  its  place. 

k.  In  paragraph  (b)(6).  the  second       * 
sentence  is  amended  by  removing  ",  in 
lieu  of  an  irrevocable  letter  of  credit,"; 
and  by  removing  "$50,000"  and  adding 
"$32.0U0  by  certified  check  or  money 
order,  payable  in  U.S.  funds"  in  its 
place. 

1.  In  paragraph  (b)(6).  footnote  13  is 
amended  by  removing  "September"  and 
adding  "October"  in  its  place. 

m.  In  paragraph  (c)  introductory  text, 
the  third  and  fourth  sentences  are 
revised  to  read  as  set  forth  below,  and 
the  fifth  sentence  is  removed. 

n.  In  paragraph  (c)(1).  the  second 
sentence  is  amended  by  adding  "any 
portion  of  immediately  before  "the 
importer's  deposit"  and  by  adding  "that 
has  not  been  expended"  immediately 
before  the  period. 

o.  In  paragraph  (c)(3).  the  second 
sentence  is  amended  by  adding 
"expenses  for  preparing  and 
maintaining  HSTAIC  in  readinese  for 
the  importation;"  immediately  after 
"must  assume  responsibifity  includes:". 

p.  In  paragraph  (d).  sample 
cooperative-service  agreement,  under 
"The  importer  agrees;",  paragraph  2  is 
revised  to  read  as  set  forth  below. 

q.  In  fjaragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  paragraph  3  is 
removed,  and  ptiragraphs  4  through  13 
are  redesignated  as  paragraphs  3 
through  12.  respectively. 

r.  In  paragraph  (d).  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  redesignated 
paragraph  4,  the  first  sentence  is 


amended  by  adding  "preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation,  and  to"  immediately 
after  "all  costs  (except  capital 
expenditures  at  HSTAIC)  attributable 
to". 

s.  In  paragraph  (d).  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  redesignated 
paragraph  12  is  revised  to  read  as  set 
forth  below. 

§  92.430    Importation  of  ruminants  through 
the  Harry  S  Truman  Animal  Import  Center 
(HSTAIC). 

•  •  *  *  * 

(b)*  *  • 

(1)'  *  • 

(ii)  Eacii  applicant  for  the  importation 
of  animals  through  HSTAIC  must  make 
a  deposit  of  $32,000  in  the  form  of  a 
certified  check  or  money  order,  payable 
in  U.S.  funds.  The  deposit  of  each 
applicant  who  is  not  given  the 
opportunity  to  use  HSTAIC  will  be 
returned  to  the  applicant  at  the  end  of 
the  calendar  year  of  the  prospective 
importation,  or  whenever  the  applicant 
removes  his  or  her  name  from  the 
priority  list  described  in  paragraph 
(b)(4)  of  this  section.  The  Animal  and 
Plant  Health  Inspection  Service  will 
draw  on  the  deposit  of  the  applicant 
whose  application  is  selected,  to  pay  for 
the  costs  of  preparing  and  maintaining 
HSTAIC  in  readiness  for  the  applicant's 
animals.  A  charge  of  $1,067  will  be 
made  for  each  day  that  HSTAIC  is  not 
available  to  another  importer,  starting 
on  the  date  the  cooperative-service 
agreement  is  delivered  to  the  address 
listed  on  the  importer's  HSTAIC 
application,  and  ending  either  with  the  - 
day  that  APHIS  receives  the  signed 
cooperative-service  agreement  or  the 
day  the  applicant  notifies  APHIS  in 
writing  that  he  or  she  does  not  intend 
to  sign  the  cooperative-service 
agreement,  up  to  a  maximum  of  30  days. 
A  cooperative-service  agreement  will  be 
deemed  to  have  been  delivered  when 
the  importer  signs  the  U.S.  Postal 
Service  domestic  return  receipt,  or 
refuses  delivery  of  the  cooperative- 
service  agreement  by  the  U.S.  Postal 
Service,  or  the  cooperative-service 
agreement  is  returned  by  the  U.S.  Postal 
Service  as  either  unclaimed  or 
undeliverable. 


(3)  The  priority  list  established  by  the 
annual  December  lottery  vkill  remain 
effective  from  January  1  through 
December  31  of  the  next  calendar  year, 
superseding  all  previous  lists.  Which 
year's  list  is  used  is  governed  by  the 
date  exclusive  use  of  HSTAIC  is  offered 
and  not  by  the  date  the  applicant's 
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animals  are  scheduled  to  arrive  at 
HSTAIC. 

(4)  The  names  of  all  applicants  whose 
applications  have  reached  the  Import- 
Export  Animals  Staff,  Veterinary 
Services,  no  earlier  than  October  1  and 
no  later  than  October  15  (see  paragraphs 
(h)(1)  and  (2)  of  this  section),  and  whose 
deposits  have  reached  APHIS  at  least  7 
calendar  days  prior  to  the  date  of  the 
lottery,  will  be  drawn  during  the 
December  lottery.  *   •   • 
■        •        •        •        • 

(c)  •   *   •  The  cooperative-service 
agreement  must  be  accompanied  by  a 
certified  check  or  money  order,  or  an 
irrevocable  letter  of  credit  (the  letter  of 
credit  having  an  effective  date  90  days 
after  the  animals'  scheduled  release  date 
from  HSTAIC).  payable  in  U.S.  funds, 
for  the  amount  specified  in  the 
cooperative-service  agreement.  Any 
funds  remaining  from  the  $32,000 
deposit  will  be  applied  to  the 
quarantine  costs,  and  will  be  deducted 
from  the  balance  due  with  the 
cooperative-service  agreement.  •  •  * 

•  •        •        •        • 

(d)*   •  • 

The  imfKsrter  agrees: 
***** 

2.  To  remit  with  the  cooperative-service 
agreement  a  certified  check,  moiey  order,  or 
irrevocable  letter  of  credit  having  an  effective 
date  that  extends  90  days  bevond  the 
animals'  scheduled  release  from  HSTAIC. 
payable  in  U.S.  funds  to  the  United  States 
Department  of  Agriculrure.  Animal  and  Plant 
Health  Inspection  Service,  in  the  amount  of 

S .  (This  amount  represents  the 

estimated  cost  (except  capital  expenditures  at 
HSTAIC)  of  qualifying  the  animals  for 
importation  through  HSTAIC.  less  any 
unused  portion  of  the  $32,000  deposited  in 
conjunction  with  the  application  for  the 
exclusive  right  to  use  HSTAIC. 

•  •         •         •         • 

12.  To  pay,  upon  receipt,  post-quarantine 
billings  incurred  during  this  importation,  for 
costs  exceeding  the  amount  remitted  with 
this  cooperative-service  agreement  plus  the 
initial  $32,000  deposit. 


§92.522    [Amended] 

3.  Section  92.522  is  amended  as 
follows: 

a.  Paragraph  (a)  is  amended  by 
adding,  immediately  after  the  first 
sentence,  "Applications  for  the  HSTAIC 
lottery  will  not  be  accepted  from,  and  a 
cooperative-service  agreement  to  use 
HSTAIC  will  not  be  offered  to  or  entered 
into  with,  any  person  who  has  debts 
owing  to  APHIS  that  have  not  been  paid 
by  the  date  specified  in  APHIS's  original 
billing  notification  to  the  person.  Any 
person  who  has  debts  owing  to  APHIS 
that  have  not  been  paid  by  the  date 
specified  in  APHIS's  original  billing 


notification  to  that  person  will  be 
removed  from  the  current  priority  list." 

b.  Paragraph  (a)  is  amended  by' 
adding,  immediately  after  the  fourth 
sentence,  "The  animal  qualification 
process  begins  on  the  date  the 
cooperative-ser\ice  agreement  is 
delivered  to  the  address  listed  on  the 
importer's  HSTAIC  application,  for  the 
importer's  signature,  if  HSTAIC  is  not 
available  to  other  importers,  up  to  a 
maximum  of  30  days.  A  cooperative- 
service  agreement  will  be  deemed  to 
have  been  delivered  when  the  importer 
signs  the  U.S.  Postal  Service  domestic 
return  receipt,  or  the  importer  refuses 
delivery  of  the  cooperative-service 
agreement  by  the  U.S.  Postal  Service,  or 
the  cooperative-ser\'ice  agreement  is 
returned  by  the  U.S.  Postal  Ser\'ice  as 
either  unclaimed  or  undeliverable." 

c.  Paragraph  (b)(l)(ii)  is  revised  to 
read  as  set  forth  below. 

d.  Paragraph  (b)(2)(i)  is  amended  by 
removing  "October"  both  times  it 
appears  and  adding  "December"  in  their 
place;  and  by  removing  "September" 
both  times  it  appears  in  the  second 
sentence,  and  adding  "October"  in  its 
place. 

e.  In  paragraph  (b)(2)(i).  footnote  11  is 
amended  by  removing  "October"  and 
adding  "December"  in  its  place. 

f.  Paragraph  (b)(2)(ii)  is  amended  by 
removing  the  last  sentence  and  adding 
in  its  place  "Deposits  required  by 
paragraph  (b)(l)(ii)  of  this  section  must 
be  received  by  APHIS  at  least  7  calendar 
days  prior  to  the  date  of  the  lotterv'." 

S.  Paragraph  (b)(3)(i)  is  removed. 
.  Paragraph  (b)(3)(ii)  is  redesignated 
as  paragraph  (b)(3)  and  is  revised  to  read 
as  set  forth  below. 

i.  Paragraph  (b)(4)  is  amended  by 
revising  the  first  sentence  to  read  as  set 
forth  below;  removing  "October"  in  the 
fifth  sentence  and  adding  "December" 
in  its  place;  and  removing  "September" 
where  it  appears  in  the  fifth  and  sixth 
sentences  and  adding  "October"  in  its 
place. 

j.  Paragraph  (b)(5)  is  amended  by 
removing  "October"  both  times  it 
appears  and  adding  "December"  in  its 
place;  and  by  removing  "September" 
both  times  it  appears  and  adding 
"October"  in  its  place. 

k.  In  paragraph  (b)(6).  the  second 
sentence  is  amended  by  removing  ".  in 
lieu  of  an  irrevocable  letter  of  credit."; 
and  by  removing  "$50,000"  and  adding 
"$32,000  by  certified  check  or  money 
order,  payable  in  U.S.  funds"  in  its 
place. 

1.  In  paragraph  (b)(6),  footnote  12  is 
amended  by  removing  "September"  and 
adding  "October"  in  its  place. 

m.  In  paragraph  (c)  introductory  text, 
the  third  and  fourth  sentences  are 


revised  to  read  as  set  forth  below,  and 
the  fifth  sentence  is  removed, 

n.  In  paragraph  (c)(1).  the  second 
sentence  is  amended  by  adding  "any 
portion  of  immediately  before  "the 
importer's  deposit"  and  by  adding  "that 
has  not  been  expended"  immediately 
before  the  period. 

o.  In  paragraph  (c)(3),  the  second 
sentence  is  amended  by  removing  the 
word  "Expenses"  and  adding  in  its 
place  "expenses";  and  by  adding 
"Expenses  for  preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation;"  immediately  after 
"must  assume  responsibility  includes:". 

p.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  paragraph  2  is 
revised  to  read  as  set  forth  below. 

q.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  paragraph  3  is 
removed  and  paragraphs  4  through  13 
art  redesignated  as  paragraphs  3 
through  12.  resp)ectively. 

r.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:  ",  redesignated 
paragraph  4,  the  first  sentence  is 
amended  by  adding  "preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation,  and  to"  immediately 
after  "all  costs  (except  capital 
expenditures  at  HSTAIC)  attributable 
to". 

s.  In  paragraph  (d).  sample 
cooperative-serv'ice  agreement,  under 
'The  importer  agrees:",  redesignated 
paragraph  12  is  revised  to  read  as  set 
forth  below. 

§  92.522    Importation  of  8¥^n©  ttirougti  the 

Harry  S  Truman  Animal  Import  Center 

(HSTAIC). 

*         *  •  •         • 

(b)*  *  • 

(!)••• 

(ii)  Each  applicant  for  the  importation 
of  animals  through  HSTAIC  must  make 
a  deposit  of  $32,000  in  the  form  of  a 
certified  check  or  money  order,  payable 
in  U.S.  funds.  The  deposit  of  each 
applicant  who  is  not  given  the 
opportunity  to  use  HSTAIC  will  be 
returned  to  the  applicant  at  the  end  of 
the  calendar  year  of  the  prospective 
importation,  or  whenever  the  applicant 
removes  his  or  her  name  from  the 
priority  list  described  in  paragraph 
(b)(4)  of  this  section.  The  Animal  and 
Plant  Health  Inspection  Service  will 
draw  on  the  deposit  of  the  applicant 
whose  application  is  selected,  to  pay  for 
the  costs  of  preparing  and  maintaining 
HSTAIC  in  readiness  for  the  applicant's 
animals.  A  charge  of  $1,067  will  be 
made  for  each  day  HSTAIC  is  not 
available  to  another  importer,  starting 
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on  the  date  the  cooperative-senice 
agreement  is  delivered  to  the  address 
listed  on  the  HSTAIC  application,  and 
ending  either  with  the  day  that  APHIS 
receives  a  signed  cooperative-service 
agreement  from  the  applicant  or  the  day 
the  applicant  notifies  APHIS  in  writing 
that  he  or  she  does  not  intend  to  sign 
the  cooperative-service  agreement,  up  to 
a  maximum  of  30  days.  A  cooperative- 
service  agreement  will  be  deemed  to 
have  been  delivered  when  the  importer 
signs  the  U.S.  Postal  Service  domestic 
return  receipt,  or  refuses  delivery  of  the 
cooperative-service  agreement  by  the 
U.S.  Postal  Sen.ice,  or  the  cooperative- 
service  agreement  is  returned  by  the 
U.S.  Postal  Service  as  either  unclaimed 
or  undeliverable. 

•  *        *        •        * 

(3)  The  priority  list  established  by  the 
annual  December  lottery  will  remain 
effective  from  lanuary  1  through 
December  31  of  the  next  calendar  year, 

/  superseding  all  previous  lists.  Which 
*  year's  list  is  used  is  governed  by  the 
date  exclusive  use  of  HSTAIC  is  offered, 
and  not  by  the  date  the  applicant's 
animals  are  scheduled  to  arrive  at 
HSTAIC. 

(4)  The  names  of  all  applicants  whose 
applications  have  reached  the  Import- 
Export  Animals  Staff,  Veterinary 
Services,  no  earlier  than  October  1  and 
no  later  than  October  15  (see  paragraphs 
(b)  (1)  and  12)  of  this  section),  and 
whose  deposits  have  reached  APHIS  at 
least  7  days  prior  to  the  date  of  the 
lottery-,  will  be  drawn  during  the 
December  lottery.  •    *    * 

•  *         •         *         * 

(c)  •   *   *  The  cooperative-service 
agreement  must  be  accompanied  by  a 
certified  check,  a  money  order,  or  an 
irrevocable  letter  of  credit  (the  letter  of 
credit  having  an  effective  date  90  days 
after  the  animals'  scheduled  release  date 
from  HSTAIC).  payable  in  U.S.  funds, 
for  the  amount  specified  in  the 
cooperative-service  agreement.  Any 
funds  remaining  from  the  532,000 
deposit  will  be  applied  to  the 
quarantine  costs,  and  will  be  deducted 
from  the  balance  due  with  the 
cooperatiye-service  agreement.  •   *   • 

(d)/*  • 

The  importer  agrees: 

•  *         •         *         * 

2.  To  remit  with  the  coopRraWe-service 
agreement  a  certified  check,  money  order,  or 
irrevocable  lettnr  of  credit  having  an  effective 
date  that  extends  90  days  beyond  the 
animals'  scheduled  release  from  HSTAIC. 
payable  in  US,  funds  to  the  United  States 
Department  of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  in  the  amount  of 
S .  (This  arnmint  represents  the 


estimated  cost  (except  capital  expenditures  at 
HSTAIC)  of  qualifying  the  animals  for 
importation  through  HSTAIC  less  any 
unused  portion  of  the  S32.0OO  deposited  in 
conjunction  with  the  application  for  the 
exclusive  right  to  use  HSTAIC.) 

•  *         •         •         * 

12.  To  pay,  upon  receipt,  post-quarantine 
billings  incurred  during  this  importation,  for 
costs  exceeding  the  amount  remitted  with 
this  cooperative-service  agreement  plus  the 
initial  532,000  deposit. 

•  •  •  •  • 

Done  in  Washington.  DC,  this  18th  day  of 
February  1994. 
Patricia  Jensen, 

Acting  Assistant  Secivtary.  Marketing  and 
Inspection  Services. 
IFR  Doc.  94-4593  Filed  2-28-94;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  650 
RIN  3052-AB49 

Federal  Agricultural  Mortgage 
Corporation;  Conflicts  of  Interest 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FC\),  by  the  Farm 
Credit  Administration  Board,  adopts  a 
new  regulation  relating  to  reporting  and 
disclosure  of  conflicts  of  interest  by 
directors,  officers,  and  employees  of  the 
Federal  Agricultural  Mortgage 
Corporation  (Corporation).  The 
regulation  is  adopted  in  response  to 
section  514  of  the  Farm  Credit  Banks 
and  Associations  Safety  and  Soundness 
Act  of  1992.  Section  514  directs  the  FCA 
to  ensure  that  its  regulations  require  the 
disclosure  of  financial  information  and 
the  reporting  of  potential  conflicts  of 
interest  by  directors,  officers,  and 
employees  of  all  Farm  Credit  System 
(System)  institutions  and  that  such 
requirements  are  adequate  to  fulfill  the 
purposes  of  the  section. 

The  regulation  requires  the 
Corporation  to  adopt  a  conflict-of- 
interest  policy  that  defines  the  types  of 
relationships,  transactions,  or  activities 
that  might  reasonably  be  expected  to 
give  rise  to  a  potential  conflict  of 
interest.  The  regulation  also  requires  the 
reporting  of  sufficient  information  about 
financial  interests.'transactions. 
relationships,  and  activities  to  inform 
the  Corporation  about  potential  conflicts 
of  interest.  The  regulation  further 
requires  disclosure  lo  shareholders, 
investors,  and  potential  investors  of  any 
unresolved  conflicts  of  interest 
involving  its  directors,  officers,  and 


employees  identified  by  the  Corporation 
under  the  policy.  Such  disclosure  is  in 
addition  to  disclosures  already  required 
under  the  Federal  securities  laws. 
EFFECTIVE  DATE:  The  regulation  shall 
become  effective  180  days  after 
publication  in  the  Federal  Register  or 
on  such  later  date  as  may  be  necessarj' 
to  comply  with  the  statutory 
requirement  for  a  delayed  effective  date 
of  30  days  after  Federal  Register 
publication  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  J.  McCrory.  Director,  Office  of 
Secondary  Market  Oversight,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090  (703)  883-4280,  TDD  (703) 
883-4444. 

SUPPLEMENTARY  INFORMATION:  On 
October  14,  1993,  the  FCA  published  for 
comment  conflict-of-interest  regulations 
(58  FR  53161)  for  the  Corporation.  The 
regulations  were  proposed  in  response 
to  section  514  of  the  Farm  Credit  Banks 
and  Associations  Safety  and  Soundness 
Act  of  1992,  Pub.  L.  102-552,  106  Stat. 
4102  (1992  Act).  The  1992  Act  directed 
the  FCA  to  review  its  current 
regulations  regarding  the  disclosure  of 
financial  information  and  the  reporting 
of  potential  conflicts  of  interest  by  the 
directors,  officers,  and  employees  of 
System  institutions  to  determine 
whether  the  regulations:  (1)  Are 
adequate  to  fulfill  the  purpose  of  section 
514  and  other  purposes  determined  by 
the  FCA  to  be  necessary  or  appropriate, 
consistent  with  the  Farm  Credit  Act  of 
1971,  as  amended  (1971  Act);  (2)  require 
the  disclosure  of  financial  information 
and  reporting  of  potential  conflicts  of 
interest  by  the  directors,  officers,  and 
employees  of  all  System  institutions; 
and  (3)  require  such  disclosure  of  all  of 
the  appropriate  directors,  officers,  or 
employees  of  System  institution8:The 
1992  Act  further  directed  the  FCA  to 
amend  its  current  financial  disclosure 
and  conflict-of-interest  regulations  to 
carry  out  the  purpose  of  section  514, 
which  is  to  ensure  that  FCA  regulations 
require  the  disclosure  of  financial 
information  and  the  reporting  of 
potential  conflicts  of  interest  to  provide 
sufficient  information  for:  (1) 
Stockholders  to  make  informed 
decisions  regarding  the  operation  of  the 
institutions;  (2)  investors  and  potential 
investors  to  make  informed  investment 
decisions;  and  (3)  the  FCA  to  examine 
and  regulate  all  System  institutions 
effectively  and  efficiently. 

The  comment  period  closed  on 
November  15,  1993.  Comments  were 
received  from  the  Corporation  and  from 
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The  Fcimi  Credit  Council  (FCC),  a  trade 
association  for  the  banks  and 
associations  of  the  System.  The  Farm 
Credit  Bank  of  Baltimore  submitted  a 
letter  endorsing  the  comments  of  the 
FCC. 

The  Corporation  supported  the 
regulatory  approach  to  conflicts  of 
interest,  but  made  a  number  of 
substantive  and  clarifying  comments. 
Most  notably,  the  Corporation  asserted 
that  the  definition  of  "employee"  is 
broader  than  necessary  to  effectuate  the 
stated  purpose  of  the  1992  Act  and  will 
result  in  irrelevant  or  immaterial 
reporting  by  receptionists,  secretaries, 
bookkeepers,  clerks,  and  other 
employees  without  regard  to  their 
functions  or  duties  at  the  Corporation. 
The  Corporation  noted  that  its  existing 
policies  also  define  "employee" 
broadly,  but  reporting  requirements  are 
tailored  to  screen  out  reporting  by 
employees  who  ere  not  in  a  position  to 
influence  activity  with  respect  to  their 
financial  interests. 

The  Corporation  suggested  that  the 
term  "employee"  be  replaced  with  the 
term  "key  employee,"  defined  to  mean 
"any  salaried  manager  or  super\-isor  or 
part-time,  full-time,  or  temporary 
salaried  employee  who  is  involved  in 
any  significant  activity  related  to  the 
processing,  analysis,  or  guarantee  of 
loan  pools  or  other  significant  financial 
activity  or  who  is  engaged  in  any  policy- 
making, managerial,  super\'isory,  or 
professional  function  for  the 
Corporation."  This  definition  would 
apply  only  to  employees  other  than 
officers  and  directors,  v.ho  are  already 
specifically  referenced  in  the  regulation. 

The  FCA  is  opposed  to  removing 
groups  of  employees  from  the 
regulation's  applicability.  Although  the 
proposed  regulation  broadly  defines 
potential  conflicts  of  interest  to  apply  to 
all  employees,  it  requires  the 
Corporation  to  define  the  types  of 
specific  transactions,  relationships,  and 
activities  that  reasonably  could  be 
expected  to  give  rise  to  potential 
conflicts  of  interest  and  to  require 
reporting  of  sufficient  information  to 
inform  the  Corporation  of  these 
potential  conflids  of  interest.  The  FC.\ 
believes  that  the  regulation  gives  the 
Corporation  sufficient  latitude  to  tailor 
its  reporting  requirements  ba.sed  upon 
the  function  various  employees  perform 
for  the  Corporation.  The  FCA  believes 
that  each  employee,  no  matter  what  his 
or  her  function,  should  be  subject  to  a 
requirement  to  report  any  matter  that 
might  adversely  affect  impartiality  in 
the  performance  of  his  or  htr  duties. 
Accordingly,  the  FCA  declines  to 
replace  the  term  "employee"  with  the 
lerm  "key  employee"  in  the  definition 


of  "potential  conflict  of  interest." 
However,  because  officers  are  separately 
defined,  the  FCA  has  amended  the 
definition  of  "employee"  to  exclude 
officers. 

The  Corporation  and  the  FCC 
requested  that  the  language  of  the 
regulation  be  amended  to  clarify  that 
only  mjaterial  conflicts  need  to  be 
resolved  to  avoid  disclosure.  The  FCA 
confirms  that  this  ii  the  intended  result 
and  adopts  minor  language  changes  to 
the  definition  of  "resolved"  and  to 
§6.S9.3  to  make  this  point  clearer. 

The  Corporation  requested  that  the 
regulation  be  modified  to  provide  a 
defined  period  of  time  for  the 
development  of  the  conflict-of-interest 
policy  by  the  Corporation  and  suggested 
that  a  reasonable  time  period  would  be 
180  days  from  the  effective  date  of  the 
final  rule,  noting  that  developing  such 
a  policy  will  involve  issues  that  must  be 
decided  by  the  Corporation's  Board 
(Board). 

The  FCA  recognizes  that  the  policy 
required  by  the  regulation  may  be 
different  from  the  Corporation's  existing 
policy  and  that  Board  participation  in 
its  development  is  required.  Indeed,  in 
requiring  tiie  Corporation  to  adopt  a 
confiict-of-interest  policy,  the  FCA 
contemplated  that  the  Corporation  must 
act  through  its  board  of  directors.  The 
FCA  views  the  request  as  a  reasonable 
one,  but  believes  that  180  days  from  the 
date  of  publication  of  the  final  rule 
should  be  a  sufficient  period  to  develop 
a  policy.  Consequently,  the  FCA  has 
adopted  a  delayed  effective  da«e  of  180 
days  after  publication  in  the  Federal 
Register  or  such  later  date  as  may  be 
necessary  to  comply  with  the  statutory 
requirement  for  a  delayed  effective  date 
of  30  days  during  which  either  or  both 
Houses  of  Congress  are  in  session.  In  the 
interim,  the  FC\  expects  that  employees 
of  the  Corporation  and  its  subsidiaries 
will  adhere  to  high  standards  of 
honesty,  integrity,  impartiality,  loyalty, 
and  care  consistent  witli  applicable  law 
and  regulation  in  furtherance  of  the 
Corporation's  public  purpose.  The  FCA 
farther  expects  that  the  Corporation  will 
be  vigilant  in  monitoring  and  resolving 
potential  conflicts  of  interest  under  its 
existing  policy. 

The  Corporation  also  suggested 
adding  a  requirement  to  establish 
procedures  for  resolving  material 
conflicis  of  interest  and  for  maintaining 
adequate  records  of  non-material 
conflicts  of  interest  and  resolutions  of 
material  conflicts  of  interest.  The  FCA 
believes  that  these  requirements  are 
fairly  implied  from  the  requirement  to 
disclose  unresolved  conflicts  of  interest 
and  the  requirement  to  retain,  for  a 
period  of  6  years,  reports  and  statements 


on  potential  conflicts  of  interests  and 
documentation  of  materiality 
determinations  and  resolutions  of 
conflict  of  interests.  However,  an 
express  requirement  to  develop 
procedures  for  resolving  material 
conflicts  of  interest  has  been  added  as 
paragraph  (e)  of  §  650.2  of  the  final 
regulation  and  succeeding  paragraphs 
have  been  renumbered. 

The  FCC  expressed  general  agreement 
with  the  rationale  underlying  the  FCA's 
decision  to  treat  the  Corporation 
differently  from  System  banks  and 
associations,  but  expressed  reservations 
about  the  extent  of  delegation  granted  to 
the  Corporation  to  define  its  own 
conflict-of-interest  policy,  especially 
with  regard  to  standards  that  may  be 
established  for  members  of  the  Board.  Li 
particular,  the  FCC  asserted  that  the 
emphasis  in  the  preamble  on  the 
fiduciary  duties  of  directors  to  all  of  the 
shareholders  ignores  Uie  representative 
character  of  the  board  of  directors.' 
Although  the  FCC  agrees  that  traditional 
concepts  of  fiduciary  responsibility 
apply,  it  asserts  that  System  and  non- 
System  directors  are  under  no  obligation 
to  disregard  the  interests  of  the 
shareholders  who  elected  them,  and  that 
to  prohibit  participation  by  System 
directors  or  non-System  directors  in 
board  deliberations  and  voting  on 
matters  potentially  affecting  the 
interests  of  System  institutions  or  non- 
System  institutions  would  be  contrary 
to  congressional  intention. 

In  addition,  the  F'CC  asserted  that  it 
would  be  inappropriate  for  the 
Corporation  to  adopt  a  policy  that 
prohibits  directors  from  discussing 
matters  deemed  confidential  by 
Corporation  management  with  anyone 
other  than  Board  members  and 
employees  of  the  Corporation,  as  it 
would  impede  directors  inXhe  exercise 
of  their  independent  business  judgment 
if  they  were  junable  to  disclose 
information  to  their  oum  advisors.  The 
FCC  noted  that  "legitimately 
confidential"  information  would,  of 
course,  be  disclosed  to  advisors  on  a 
confidential  basis.  In  addition,  the  FCC 
asserted  that  System  directors  must  be 
free  to  discuss  information  with  a 
reasonable  number  of  other  individuals 
who  represent  System  institutions, 
subject  to  strict  guarantees  of 
confidentiality. 

The  principles  of  statutory 
construction  require  that  all  of  a 
statute's  provisions  be  interpreted 


'  The  Corporation's  Board  is  composed  of  15 
dir««:tors— 5  elected  by  class  A  shareholders  (non- 
System  financial  Institutions  such  as  commercial 
banks  and  insurance  companies),  5  elected  by  :la.is 
B  shareholders  (System  Institutions),  and  5 
appointed  by  the  President. 
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together.  As  the  FCC  has  noted,  the 
representative  character  of  the 
Corporation's  Board  must  be  reconciled 
with  its  corporate  structure  and 
associated  principles  of  corporate 
governance.  In  the  FCA's  opinion,  such 
a  reconciliation  can  be  achieved  by.  (1) 
Interpreting  "representative"  to  be  a 
qualification  for  office;  and  (2) 
recognizing  that  directors  owe  fiduciary 
duties  to  the  Corporation  and  all  its 
shareholders  (rather  than  to  the  electing 
class  of  shareholders  exclusively  or 
primarily).  The  FCA's  interpretation  of 
"representative"  does  not  require 
elected  directors  to  disregard  the 
perspectives  of  the  electing  class. 
Rather,  directors  should  share  these 
perspectives  with  the  Board  at  large  so 
that  each  director  can  act  in  the  best 
interests  of  the  Corporation  and  all  of  its 
shareholders. 

The  FC\  believes  that  the  statutory 
term  "representative"  means  that 
elected  directors  must  have  an  official 
affiliation  with  a  class  A  or  class  B 
institution  in  order  to  serve  as  a 
Corporation  director.  The  FCA  views  an 
official  affiliation  as  a  substantial  and 
visible  connection  such  as  serving  as 
director,  officer,  or  employee  of  a  class 
A  or  class  B  institution.  This 
interpretation  of  "representative"  stems 
in  part  from  the  vacancy  and 
continuation  of  membership  provisions 
of  sections  8.2(a)(4)  and  8.2(b)(5)of  the 
1971  Act.  Vacancy  of  an  elected  Board 
seat  is  filled  by  the  permanent  Board 
"from  among  persons  eligible  for 
election  to  the  position  for  which  the 
vacancy  e.xists."  suggesting  that  some 
objective  eligibility  criterion  exists  other 
than  being  elected  by  the  shareholder 
class.  The  continuation  provision  has 
the  effect  of  terminating  the  term  of  a 
director  when  he  or  she  ceases  to  be  "a 
representative."  By  contrast,  were 
"representative"  interpreted  broadly  to 
mean  anyone  who  is  selected  by  the 
institutions  to  act  as  a  delegate, 
everybody  would  be  eligible  for  election 
when  a  vacancy  occurred  and  the 
automatic  termination  provisions  would 
not  work.  Taken  together,  these 
provisions  suggest  that  elected  directors 
must  have  an  official  affiliation  that  is 
visible  and  substantial  so  that  the 
presence  and  termination  of  this 
affiliation  can  be  readily  ascertained. 

Although  the  Board  is  representative 
in  nature.  Congress  chose  a  corporate 
structure  to  govern  the  operations  of  the 
Corporation.  Common  law  corporate 
principles  affirm  the  fiduciary  duty  of 
directors  to  act  in  the  best  interests  of 
the  Corporation  and  all  of  its 
shareholders.  The  FCA  believes  that  the 
representative  character  of  the  Board 
does  nothing  to  aher  this  fiduciary  duty 


of  directors.2  That  is.  irrespective  of  the 
manner  of  appointment  or  election,  each 
director  has  a  duty  to  act  in  the  best 
interests  of  the  Corporation  and  all  of  its 
shareholders.  The  legislative  history 
supports  this  interpretation  by 
indicating.  "There  is  to  be  no 
distinction  between  the  three  categories 
of  directors  in  terms  of  their  duties  and 
responsibilities  as  directors  to  the 
Mortgage  Corporation  and  all 
stockholders.  "3 

When  "representative"  is  interpreted 
as  a  qualification  that  directors  must 
satisfy  to  be  elected,  directors  can 
discharge  their  fiduciary  duties  in  the 
context  of  a  representative  Board. 
Although  directors  may  attain  Board 
seats  through  difTerent  processes,  each 
needs  the  same  opportunity  to 
understand  the  perspectives  of  different 
shareholders  and  secondary  market 
participants  on  an  issue  to  properly 
discharge  his  or  her  fiduciary  duties  to 
the  Corporation.  With  an  official 
affiliation,  elected  directors  are 
authoritatively  able  to  bring  the 
perspectives  of  the  class  to  the  Board's 
deliberations.  When  the  elected 
directors  convey  such  perspectives  to 
the  Board  at  large,  each  director  gets  the 
information  needed  to  discharge  his  or 
her  fiduciary  duties  to  the  Corporation 
and  all  of  its  shareholders. 

The  FCA  believes  that 
"representative"  should  not  be 
interpreted  to  mean  a  delegate  elected 
solely  to  further  the  viewpoints  of  the 
electing  class  without  regard  to  the 
impact  on  the  Corporation  and  all  its 
shareholders.  Such  an  interpretation 
implies  that  directors  need  not  consider 
the  interests  of  any  class  of  Corporation 
shareholders  lacking  authority  to  elect 
them — a  result  inconsistent  with 
corporate  common  law  principles  of  a 
director's  fiduciary  duties  and 
congressional  intent. 

Specifically,  the  FCA  responds  to  the 
FCC's  comment  by  noting  that  the  use 
of  information  gained  in  private 
consultations  with  class  members  about 
Corporation  matters  to  inform  only  a 
director's  personal  judgments  but  not 
the  Board  deliberations  would 
systematically  prevent  class  A  directors 


2  Some  public  companies  have  boards  with 
representative  features  analogous  though  not 
identical  to  the  Corporation's.  For  example,  public 
companies  may  have  seats  designated  to  be  elected 
by  minority  shareholders  or  seats  designated  to  be 
filled  by  a  union  rep-esentatlve.  However,  the 
nduciary  responsibilities  of  directors  are  unchanged 
t}y  the  representational  aspects  of  these  boards, 
according  to  an  ofTicial  from  the  Securities  and 
Exchange  Commission  with  whom  the  FCA 
consulted  Each  director  owes  fiduciary  duties  to 
the  Corporation  and  its  shareholders  colleaively. 

5  Senate  Report  100-230.  p.  52  (November  20, 
1987). 


from  learning  the  views  ol  class  B 
institutions  and  class  B  directors  from 
learning  the  views  of  class  A 
institutions.  The  "public  directors" 
would  have  neither  perspective.  This 
withholding  of  information  would  likely 
lead  to  factional  voting  patterns  because 
no  director  would  be  able  to  understand 
and  weigh  the  many  and  different  views 
of  all  shareholders.  Because  each 
director  is  obliged  to  act  in  the  best 
interests  of  the  Corporation  and  all  of  its 
shareholders,  the  FCA  believes  that 
withholding  from  Board  deliberations 
useful  perspectives  and  pertinent 
information  gained  from  private 
consultations  could  undermine  the  • 
ability  of  directors  to  carry  out  their 
fiduciary  duties. 

In  light  of  its  interpretation  of  the 
"representative"  nature  of  the 
Corporation's  Board,  the  FCA  makes  the 
following  determinations  about  three 
amendments  requested  by  the  FCC 
related  to  the  representative  character  of 
the  Board. 

First,  the  FCC  requested  that  the 
definition  of  "potential  conflict  of 
interest"  be  modified  to  recognize  that 
it  is  not  a  conflict  of  interest  for 
Corporation  directors  to  consider  or  act 
on  matters  that  affect  the  financial 
interests  of  the  class  of  shareholders  that 
elected  them  if  the  matter  is  one  of 
general  applicability  that  affects  all  the 
shareholders  in  that  class  and  does  not 
have  its  effect  exclusively  or 
disproportionately  on  the  particular 
shareholder  with  which  that  director  is 
affiliated. 

The  FCA  agrees  that  "potential 
conflict  of  interest"  should  not  be  so 
broadly  defined  as  to  make  it 
impermissible  for  any  of  the  10  elected 
directors  to  participate  in  matters 
affecting  the  financial  interests  of  the 
class  or  the  in,stitution  with  which  he  or 
she  is  affiliated.  To  regard  participation 
by  an  elected  director  in  such  matters  as 
impermissible  would  render  the  Board 
nonfunctional  since  such  decisions  are 
unavoidable  and  large  blocs  of  directors 
would  be  disenfranchised  on  certain 
general  questions  being  deliberated  by 
the  Board.  However,  the  FCA  believes 
that  no  change  is  needed  to  respond  to 
the  FCC's  concerns  because  the 
regulation  does  not  disqualify  directors 
from  participating  in  deliberations 
affecting  the  electing  class  of 
institutions. 

The  FCA  believes  that  matters 
affecting  class  institutions  as  secondary 
market  participants  would  not  likely 
constitute  potential  conflicts  of 
interests.  Therefore,  the  regulatory 
definition  of  "potential  conflict  of 
interest"  does  not  impute  the  interests 
of  the  class  to  the  directors  elected  from 
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that  class.  However,  FCA  notes  that  any 
Board  action  having  differential  effects 
on  the  class  as  shareholders  may 
constitute  a  breach  of  fiduciary  duties 
by  directors.  A  director  must  act  in  the 
best  interest  of  the  Corporation  and  all 
of  its  shareholders. 

Second,  the  FCC  requested  that  the 
regulation  be  modified  to  provide  that 
Corporation  directors  may  discuss  with 
representatives  of  the  shareholder  class 
that  elected  them  tlie  implications  of  a 
proposed  action  that  has  general 
applicability  and  that  such  activity  not 
be  considered  a  conflict  of  interest. 

The  regulation  neither  permits  nor 
prohibits  consultations  by  Corporation 
directors  with  outside  parties.  The 
appropriateness  of  such  consultations 
depends  en  the  facts  and  circumstances 
at  hand.  FCA  declines  to  create  a  safe 
harbor  for  director  consultations  in 
order  to  avoid  sanciioning  consultations 
that  might  be  inconsistent  with  a 
director's  fiduciary  duties. 

While  the  FCA  agrees  with  the  FCC 
that  directors  have  a  duty  to  exercise 
informed  independent  judgment  on 
Corporation  matters,  and  may  from  time 
to  time  need  to  consult  knowledgeable 
advisors,  the  FCA  also  recognizes  the 
right  of  the  Corporation's  Board  to 
maintain  the  confidentiality  of  the 
Corporation's  business  matters. 
Consequently,  the  consultation  of 
advisors  in  order  to  make  an 
independent  judgment  must  be 
undertaken  with  due  regard  for  the 
Corporation's  interest  in  maintaining 
confidentiality.  Any  advisors  consulted 
by  a  director  on  a  confidential  matter 
would  be  bound  by  the  Board's 
confidentiality  constraints  and  could,  by 
virtue  of  the  consultation,  become 
insiders  of  the  Corporation  subject  to 
the  prohibitions  of  the  Securities 
Exchange  Act  of  1934  and  rules 
thereunder.  The  director  should  make 
every  effort  to  ensure  that  the 
confidentiality  of  consultations  can  and 
will  be  maintained.  Fiduciary  duty  to 
the  Corporation  requires  the  director  to 
share  with  the  Board  any  material 
information  in  his  or  her  possession  that 
is  germane  to  Board  decisions, 
regardless  of  its  source. 

Third,  the  FCC  requested  that  the 
regulation  be  modified  to  recognize  that 
the  Corporation's  directors  are  free  to 
vigorously  advance  the  interest  of  the 
institutions  they  represent,  provided 
they  make  clear  that  they  are  not  acting 
in  their  capacity  as  Corporation 
directors. 

The  FCA  declines  to  modify  its 
regulation  as  requested  because  it 
believes  that  such  a  modification  might 
sanction  actions  inconsistent  with  a 
director's  fiduciary  duties.  As  the  FCC's 


comment  letter  noted,  inherent  within 
the  organizational  fran-.ework  of  the 
Corporation's  Board  is  the  potential  for 
perceived  conflicts  of  interest.  Elected 
directors  typically  have  simultaneous 
responsibilities  to  the  Corporation  and 
to  a  competing  class  A  or  B  institution. 

The  FCA  agrees  with  the  FCC's 
comment  that  such  directors  are  not 
agents  of  the  Corporation  in  all  their 
doings  and  may  also  owe  fiduciary 
duties  to  other  institutions.  However, 
the  FC^  believes  a  Corporation  director 
who  advances  the  interests  of  another 
institution  must  be  mindful  of  his  or  her 
fiduciary-  duties  to  the  Corporation  and 
its  shareholders,  including  System  and 
non-System  shareholders.  Where 
directors  have  fiduciary  duties  to 
competing  institutions,  they  mu.st 
balance  these  duties  to  avoid  harming 
either  institution.  To  advance  the 
interests  of  one  corporation  to  which  a 
director  owes  duties  in  a  manner  that 
injures  another  corporation  to  which  he 
also  owes  fiduciary  duties  could 
heighten  shareholder  concern  about  the 
good  faith  and  fair  dealing  of  the 
director.  The  difficulty  of  balancing 
fiduciary  dutr*s  to  competing 
institutions  has»previously  led  the  FCA 
to  prohibit  directors  of  Farm  Credit 
banks  and  associations  from  serving  as 
directors  of  competing  institutions. 
While  the  FC\  cannot  prohibit  such 
dual  responsibilities,  it  is  reluctant  to 
sanction  by  regulation  those  actions  by 
directors  to  advance  the  interests  of  one 
institution  that  are  potentially  at  the 
expense  of  the  Corporation's  interests. 

As  in  the  previous  matter,  the  FCA 
believes  that  the  appropriateness  of  a 
director's  action  must  be  evaluated  in 
light  of  the  specific  circumstances.  In 
some  cases,  action  might  be  considered 
improper;  in  others  it  might  not.  As  a 
result,  the  FCA  declines  to  exclude  from 
the  definition  of  "potential  confiict  of 
interest"  those  actions  by  the 
Corporation's  directors  to  "advance 
vigorously  the  interests"  of  a  competing 
institution.  The  effect  of  declining  to 
make  such  a  change  will  be  to  continue 
to  subject  such  actions  to  scrutiny  as 
potential  conflicts  of  interest. 

In  addition  to  its  general  comments, 
the  FCC  made  a  number  of  specific 
suggestions  regarding  particular  sections 
of  the  regulation. 

The  FCC  suggested  that  the  definition 
of  "potential  cunflid  of  interest"  be 
changed  to  parallel  the  definition  of 
"conflict  of  interest"  in  the  regulations 
proposed  for  System  banks  and 
associations.  Specifically,  the  FCC 
recommended  changing  "might 
adversely  affect  or  appear  to  adversely 
affect"  to  "actually  affects  or  appears  to 
affect." 


The  change  proposed  by  the  FCC  • 
would  narrow  the  reportable  conflicts  tj 
those  that  an  individual  believes  would 
affect  or  would  appear  to  affect  the 
individual's  impartiality.  The  FCA 
believes  that  it  would  be  inappropriate 
to  adoptjhe  FCC's  suggestion  in  light  of 
the  facl'th^  the  approach  taken  for 
Farm  J^redit  banks  and  associations 
differs  from  the  regulatory  approach  for 
the  Corporation.  Specifically,  the  FCA 
has  prohibited  certain  activities  for 
employees  and  directors  of  Farm  Credit 
banks  and  associations.  Because  most 
conflicts  are  banned  in  the  regulation,  a 
narrower  definition  of  reportable 
conflids  of  interest  seems  appropriate. 
By  contrast.  Corporation  directors, 
officers,  and  employees  are  not  subject 
to  similar  regulatory  prohibitions.  In  the 
absence  of  specific  prohibitions,  the 
FCA  believes  it  important  to  have 
reporting  requirements  that  establish  the 
broadest  possible  net  so  that  the  actual 
existence  of  a  conflict  is  determined  by 
the  Corporation  rather  than  the 
reporting  individual.  The  regulation 
allows  the  Corporation  to  review  all 
potential  confiicts  of  interest  for 
materiality  before  determining  that  an 
actual  conflict  must  be  resolved  or 
disclosed.  Because  the  FCA  believes  the 
different  regulatory  approaches  warrant 
different  reporting  requirements,  the 
FCA  declines  to  make  the  change 
requested  by  the  FCC. 

The  FCC  asserted  that  the  regulation 
should  be  extended  to  agents  in  a 
manner  similar  to  that  currently  in 
effect  for  agents  of  System  banks  and 
associations,  especially  since  many  of 
the  various  aspects  of  the  Corporation's 
business  are  accomplished  through 
agents,  and  recommended  a  definition 
similar  to  that  used  for  banks  and 
associations. 

Although  responding  to  the  direction 
of  the  1992  Act  does  not  require  that  the 
regulation  address  conflicts  of  interest 
of  agents,  the  FCA  considered  this 
suggestion  in  light  of  how  the 
Corporation's  business  activities  are 
structured.  Since  the  statute  pennits  the 
activities  of  the  Corporation  to  be 
carried  out  through  affiliates  chartered 
under  state  law.  tiie  FCA  concluded  that 
the  intention  of  section  514  could  be 
subverted  were  the  requirements  of  the 
regulation  not  applied  to  such  affiliates. 
Accordingly,  the  final  regulation 
clarifies  that  the  Corporation  policy 
required  by  the  regulation  must  also 
apply  to  officers,  directors,  and 
employees  of  any  affiliates  the 
Corporation  establishes  to  carry  out  its 
function.  The  clarification  is 
accomplished  by  expanding  the 
definition  of  "Corporation"  to  include 
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affiliates  established  under  section 
8.3{b)(13)ofthe  1971  Act. 

SLmilarlv,  with  respect  to  agents  that 
are  not  af..  .ates,  the  final  regulation 
would  require  the  Corporation's  policy 
to  address  potential  conflicts  of  interest 
by  agents.  The  FC^  recognizes  that  the 
Corporation  has  less  control  over  agents 
that  are  not  affiliates.  The  FCA  believes 
the  regulation  is  sufficiently  flexible  to 
permit  the  Corporation  to  make 
reasonable  distinctions.  Definitions  of 
■'agent'  and  "affiliate"  have  been  added 
in  the  final  regulation. 

The  FCC  suggested  that  the  same 
basic  due  process  and  other  protections 
set  forth  in  the  recently  proposed 
System  bank  and  asso<;iation  regulation 
be  incorporated  in  the  final  regulation 
for  the  Corporation.  The  FCC  deems  this 
especially  important  in  view  of  the  fact 
that  the  penoltiis  of  part  C  of  title  V  of 
ine  1971  Act  are  available  to  enforce  the 
policy.  Specifically,  the  FCC  suggested 
adding  the  following: 

(1)  A  re'  '.irement  that  all  directors 
and  employees  be  informed  of  the 
regulatory  and  policy  requirements; 

(2)  A  requirement  that  the  policy 
establish  various  criteria  for  business 
relationships  and  transactions  to 
provide  guidance  to  directors  and 
employees; 

(3)  A  requirement  that  there  be  a 
reasonable  time  during  which  directors 
and  employees  may  terminate 
prohibited  transactions; 

(4)  A  requirement  for  recusal 
procedures; 

(5)  A  requirement  for  a  standaids-of- 
conduct  officer  and  documentation  of 
his  or  her  actions;  and 

(6)  A  requirement  for  appeal 
procedures. 

The  FCA  has  considered  each  of  these 
suggestions  in  light  of  the  different 
approaches  taken  in  the  proposed 
regulation^  for  the  Corporation  and  for 
System  ba..KS  and  associations.  Because 
of  the  different  approach,  the  FCA 
believes  that  the  specific  requirements 
outlined  in  the  proposed  bank  and 
association  regulation  are  appropriate  in 
some  ca.^es  but  not  others.  Specificslly: 

(1)  The  FCA  agrees  that  all  directors 
and  employees  should  be  informed  of 
the  conflict-of-interest  requirements  and 
has  added  §  650.2(g)  to  accomplish  this. 

(2)  Because  §  650.2(a)  already  requires 
the  Corporation  to  define  the  types  of 
activities,  transactions,  and 
relationships  that  could  give  rise  to 
potential  rxinflicts  of  interests,  criteria 
for  permissible  business  relationships 
and  transactions  will  be  established,  at 
least  by  exrlusion.  Consequently,  the 
FCA  finds  changing  the  reeulation 


(3)  The  FCA  agrees  with  the  FCC  that 
directors,  officers,  and  employees 
should  have  an  opportunity  to  bring 
themselves  into  compliance  when  the 
policy  changes  and  has  added  language 
to  that  effect  in  §  650.2lg). 

(4)  In  response  to  a  Corporation 
comment,  the  FCA  added  a  requirement 
that  the  Corporation's  policy  establish 
procedures  for  resolving  and  disclosing 
material  conflicts  of  interest.  The  FCA 
has  not  specifically  included  a 
requirement  that  recusal  procedures  be 
established  because  recusal  is  just  one 
way  in  which  a  conflict  of  interest  can 
be  resolved. 

(5)  The  FCA  finds  it  unnecessary  to 
recAiire  a  standards-of-conduct  officer, 
altnough  the  Corporation  is  free  to 
appoint  one,  and  believes  that 
documentation  requirements  are  already 
fairly  implied  from  the  recordkeeping 
requirement. 

(6)  The  Corporation  may  opt  to 
establish  appeals  procedures  as  part  of 
its  resolution  methods.  However,  the 
FCA  declines  to  add  such  a  requirement 
by  regulation  because  procedures  for 
confiict  resolution  are  to  be  specified  by 
the  Corporation.  The  FCA  believes  that 
the  appropriateness  of  appeal 
procedures  can  only  be  evaluated  in 
light  of  the  policy  and  procedures, 
which  are  yet  to  be  developed.  Finally, 
since  the  Corporation's  policy  must  be 
adopted  by  the  Board,  directors  will 
have  an  opportunity  to  address  the 
concerns  expressed  in  the  FCC's  letter 
as  they  deem  appropriate. 

At  the  request  of  the  FCC.  the  FCA 
changed  "hfghest  standards"  to  "high 
standards"  in  § 650.4(a)(1)  to  achieve 
consistency  with  the  regulation 
governing  Farm  Credit  banks  and 
associations.  The  FCA  Ends  it 
urmecessary  to  define  "director"  as  the 
FCC  requested.  The  FCA  previously 
eliminated  the  definition  in  its  proposed 
rules  for  Farm  Credit  banks  and 
associations,  making  both  regulations 
consistent. 

List  of  Subjects  in  12  CFR  Part  650 

Agriculture.  Banks.  Banking.  Conflicts 
of  interest.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  a  new  part  650  of  chapter  VI, 
title  12  of  the  Code  of  Federal 
Regulations  is  added  to  read  as  follows: 

PART  650— FEDERAL  AGRtCULTURAL 
MORTGAGE  CX)RPORATION 

Subpart  A — Coo(ltct3  of  Interest 


Sec. 
650.1 
650.2 
650.3 


Definitions. 

Conflict-of-interesf  policy. 
Implementation  of  policy. 
N 


650.4    Director,  officer,  employee,  and  agent 
responsibilities. 

Sutipart  B — iRaser.9<l] 

Authority:  Sees.  5.9,  5.17.  8.11  of  the  Farm 
Credit  Act;  12  U.S.C.  2243,  2252,  2279aa-ll; 
sec  514  of  Pub.  L  102-552,  106  Stat.  4102. 

Subpart  A — Conflicts  of  intorest 

§  650.1     Definitions. 

(a)  Agtffit  means  any  person  (other 
than  a  director,  officer,  or  employee  of 
the  Corporation)  who  represents  the 
Corporation  in  contacts  with  third 
parties  or  who  provides  professional 
services  such  as  legal,  accounting,  or 
appraisal  ser\'ices  to  the  Corporation. 

(b)  Affiliate  means  any  entity 
established  under  authority  granted  to 
the  Corporation  under  section  8.3(b)(13) 
of  the  Farm  Credit  Act  of  1971,  as 
amended. 

(c)  Corporation  means  the  Federal 
Agricultural  Mortgage  Corporation  and 
its  affiliates. 

(d)  Employee  means  any  salaried 
individual  working  part-time,  full-time, 
or  temporarily  for  the  Corporation. 

(e)  Entity  means  a  corporation, 
company,  association,  firm,  joint 
venture,  partnership  (general  or 
limited),  society,  joint  stock  company, 
trust  (business  or  otherwise),  fund,  or 
other  organization  or  institution. 

(f)  Material,  when  applied  to  a 
potential  conflict  of  interest,  means  the 
conflicti.ig  interest  is  of  sufficient 
magnitude  or  significange  that  a 
reasonable  observer  with  knowledge  of 
the  relevant  facts  would  question  the 
ability  of  the  person  having  such 
interest  to  discharge  official  duties  in  an 
objective  and  impartial  manner  in 
furtherance  of  the  interests  and  statutory 
purposes  of  the  Corporation. 

(g)  Off icer  means  the  s<ilaried 
president,  vice  presidents,  secretary, 
treasurer,  and  general  counsel,  or  other 
person,  however  designated,  who  holds 
a  position  of  similar  authority  in  the    . 
Corporation. 

(h)  Person  means  individual  or  entity, 
(i)  Potential  conflict  of  interest  means 
a  director,  officer,  or  employee  of  the 
Corporation  has  an  interest  in  a 
transaction,  relationship,  or  activity  that 
might  adversely  affect,  or  appear  to 
adversely  affect,  the  ability  of  the 
director,  officer,  or  employee  to  perform 
his  official  duties  on  behalf  of  the 
Corporation  in  an  objective  and 
impartial  manner  in  furtherance  of  the 
interest  of  the  Corporation  and  its 
statutory  purposes.  For  the  purpose  of 
determining  whether  a  potential  conflict 
of  interest  exists,  the  following  interests 
shall  be  imputed  to  a  person  subject  to 
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this  regulation  as  if  they  were  that 
person's  own  interests: 

(1)  Interests  of  that  person's  spouse; 

(2)  Interests  of  that  person's  minor 
child; 

(3)  Interests  of  that  person's  general 
partner; 

(4)  Interests  of  an  organization  or 
entity  that  tlie  person  ser\'es  as  officer, 
director,  t.'ustee,  general  partner  or 
employee;  and 

(5)  Interests  of  a  person,  organization, 
or  entity  with  which  that  person  is 
negotiating  for  or  has  an  arrangement 
concerning  prospective  employment. 

(j)  HesoK'ed.  when  applied  to  a 
potential  conflict  of  interest  that  the 
Corporation  has  determined  is  material, 
means  that  circumstances  have  been 
altered  so  that  a  reasonable  observer 
with  knowledge  of  the  relevant  facts 
would  conclude  that  the  conflicting 
interest  would  not  adversely  affect  the 
person's  performance  of  official  duties 
in  an  objective  and  impartial  manner  in 
furtherance  of  the  interests  and  statutory 
purposes  of  the  Corporation. 

§650.2    Conflict-of-interest  policy. 

The  Corporation  shall  establish  and 
administer  a  conflict-of-interest  policy 
that  will  provide  reasonable  assurance 
that  the  directors,  officers,  employees, 
and  agents  of  the  Corporation  discharge 
their  official  responsibilities  in  an 
objective  and  impartial  manner  in 
furtherance  of  the  interests  and  statutory 
purposes  of  the  Corporation.  The  policy 
shall,  at  a  minimum: 

(a)  Define  the  types  of  transactions, 
relationships,  or  activities  that  could 
rea.sonably  be  expected  to  give  rise  to 
potential  conflicts  of  interest. 

(b)  Require  each  director,  officer,  and 
employee  to  report  in  writing,  annually, 
and  at  such  other  times  as  conflicts  may 
arise,  sufficient  information  about 
financial  interests,  transactions, 
relationships,  and  activities  to  inform 
the  Corporation  of  potential  conflicts  of 
interest; 

(c)  Require  each  director,  officer,  and 
employee  who  had  no  transaction, 
relationship,  or  activity  required  to  be 
reported  under  paragraph  (b)  of  this 
section  at  any  time  during  the  year  to 
file  a  signed  statement  to  that  effect; 

(d)  Establish  guidelines  for 
determining  when  a  potential  confiict  is 
material  in  accordance  with  this 
subpart; . 

(e)  Establish  procedures  for  resolving 
or  disclosing  r™terial  conflicts  of 
interest. 

(0  Provide  internal  controls  to  ensure 
that  reports  are  filed  as  required  and 
that  confiicts  are  resolved  or  disclosed 
in  accordance  with  this  subpart. 

(g)  Notify  directors,  officers,  and 
employees  of  the  conflict-of-interest 


policy  and  any  subsequent  changes 
thereto  and  allow  them  a  reasonable 
period  of  time  to  conform  to  the  policy. 

§  650.3    Implementation  of  policy. 

(a)  The  Corporation  shall  disclose  any 
unresolved  material  conflicts  of  interest 
involving  its  directors,  officers,  and 
employees  to: 

(1)  Shareholders  through  annual 
reports  and  proxy  statements;  and 

(2)  Investors  and  potential  investors 
through  disclosure  documents  supplied 
to  them. 

Cb)  The  Corporation  shall  make 
available  to  any  shareholder,  investor, 
or  potential  investor,  upon  request,  a 
copy  of  its  policy  on  confiicts  of 
interest.  The  Corporation  may  charge  a 
nominal  fee  to  cover  the  costs  of 
reproduction  and  handling. 

(c)  The  Corporation  shall  maintain  all 
reports  of  all  potential  confiicts  of 
interest  and  documentation  of 
materiality  determinations  and 
resolutions  of  confiicts  of  interest  for  a 
period  of  6  years. 

§  550.4    Director,  officer,  employee,  and 
agent  responsibilities. 

(a)  Each  director,  officer,  employee, 
and  agent  of  the  Corporation  shall: 

(1)  Conduct  the  business  of  the 
Corporation  following  high  standards  of 
honesty,  integrity,  impartiality,  loyalty, 
and  care,  consistent  with  applicable  law 
and  regulation  in  furtherance  of  the 
Corporation's  public  purpose; 

(2)  Adhere  to  the  requirements  of  the 
confiict-of-interest  policy  established  by 
the  Corporation  and  provide  any 
information  the  Corporation  deems 
necessary  to  discharge  its 
responsibilities  under  this  subpart. 

(b)  Directors,  officers,  employees,  and 
agents  of  the  Corporation  shall  be 
subject  to  the  penalties  of  part  C  of  title 
V  of  the  Farm  Credit  Act  of  1971,  as 
amended,  for  violations  of  this 
regulation,  including  failure  to  adhere  to 
the  confiict-of-interest  policy 
established  by  the  Corporation. 

Subpart  B — [Reserved] 

Dated:  February  23,  1994. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  94^536  Filed  2-28-94;  8:45  am) 

BILUNG  CODE  6705-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administrsticn 

14CFRPart71 

[Airspace  Docket  No.  90-AWA-11] 

Alteration  of  Class  C  Airspace;  Bangor 
International  Airport,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  amendment  and 
disposition  of  comments. 

SUMMARY:  This  action  amends  the  final 
rule  published  in  the  Federal  Register 
on  Februar>'  9.  1993.  that  established  an 
airport  radar  service  area  (ARSA)  (now. 
Class  C  airspace  area)  at  Bangor 
International  Airport,  Bangor,  ME.  The 
final  rule  differed  from  the  notice  of 
proposed  rulemaking  (NPRM)  wherein 
the  final  rule  included  the  Brewer 
Airport  within  the  surface  area  of  the 
Bangor  Class  C  airspace.  Subsequently, 
the  final  rule  was  published  and 
comments  were  solicited  concerning  the 
change  to  the  surface  area.  This  action 
represents  the  FAA's  analysis  of  the 
comments  and  the  final  determination 
and  rationale  for  modifying  the  Bangor 
Class  C  airspace  area. 
EFFECTIVE  DATE:  0901  u.t.c.  March  31. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  S\V.. 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  23,  1991,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CF'R  part  71)  to  establish 
an  ARSA  (now,  Class  C  airspace)  at 
Bangor  International  Airport,  ME  (56  FR 
6584).  The  NPRM  stated  that  .the  Brewer 
Airport  would  be  e.xcluded  from  the 
surface  area.  The  original  cutout  for 
Brewer  .Airport  excluded  that  airspace 
below  700  feet  mean  sea  level  (MSL) 
and  extended  from  the  Bangor  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facility  111"  radial  clockwise  to  the 
Bangor  141°  radial.  The  final  rule  on 
this  action  was  published  on  February 
9.  1993,  with  an  effeciive  date  of  April 
1,  1993  (58  FR  7738).  The  nile  cited 
concerns  for  aircraft  operating  under 
visual  flight  rules  (VFR)  in  close 
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proximity,  in  and  out  of  the  Brewer 

Airport,  with  instrument  flight  rules 
(IFR)  traffic  on  approach  to  the  Bangor 
international  Airport.  This  concern 
prompted  the  F,^,^  to  remove  the  cutout 
for  Brewer  Airport,  thereby  placing  the 
airport  within  the  surface  area  of  the 
Bangor  Class  C  airspace  area,  ^o 
ascertain  how  changing  the  Bangor 
Class  C  airspace  area  would  impact  the 
airspace  users,  the  FAA  solicited 
comments  on  this  issue.  Fourteen 
comments  were  received  during  the 
comment  period  which  closed  on  April 
5,  1993. 

Discussion  of  Comincnts 

Most  of  the  comments  recommended 
that  the  FA  \  reconsider  the  design  of 
the  surfact  ,irea  for  the  Bangor  Class  C 
>  irspace  to  provide  a  cutout  for  the 
Frewer  Airport  as  originally  proposed. 

Comments  were  received  from  the 
;  rewer  Airport  Association  (BAA) 
I'ncouraging  the  FAA  to  reconsider  the 
cutout,  citing  the  meritorious  history  of 
safe  aviation  activity  in  the  Bangor  area. 
The  association  wrote  that  the  Brewer 
Airport  and  the  Bangor  International 
Airport  have  co-existed  without 
incident  or  near-incident  for  50  years. 
B.\A  states  that  this  unblemished  track 
record  for  safety  does  not  support  the 
FAA's  assertion  that  IFR  operations  at 
Bangor  International  Aitpori  would  be 
adversely  affected  by  operations  at 
Brewer  Airport. 

The  Aircraft  Owners  and  Pilots 
.Association  (AOPA)  recommended  that 
the  FAA  sign  letters  of  agreement  with 
the  aircraft  owners  based  at  Brewer 
Airport  an:'  ^xamine  alternatives  that 
would  allow  the  Brewer  Airport  to  be 
removed  from  the  surface  area. 

Several  of  the  commenters  wrote  to 
emphasize  that  operations  under  IFR  are 
not  common  practice  and  not 
anticipated  in  the  future  at  Brewer 
Airport. 

'^-^aoy  of  the  commenters  stated  that 
the>>be\ieve  a  600-foot  ceiling  would 
aflow  fer  a  .500-foot  separation  or  buffer 
below  the  instrument  landing  system 
(ILS)  glidepath  on  Runway  33  for 
approaches  to  Bangor.  In  the 
commenters'  opinion,  the  500-foof 
separation  or  buffer  should  be  adequate 
10  support  operations  at  Bangor. 

One  commenter  stated  that  he 
opposes  a  cutout  for  the  Brewer  .\Jrport 
and  does  not  believe  it  is  in  the  best 
interest  of  the  flying  public  or  the 
residents  of  Brewer. 

Each  of  t^  '  comments  were  fully 
considered.  In  response  to  these 
recommendations  the  FAA  has 
rtt'valuated  the  Bangor  Class  C  airspace 
area  and  reached  th> conclusion  that  the 
airspace  can  be  safely  modified  to  allow 


for  a  cutout  to  exclude  the  Brewer 
Airport  from  the  surface  area.  The  new 
cutout  for  the  Brewer  Airport  is  not  the 
same  as  published  in  the  NPRM.  That 
NPRM  proposed  to  exclude  the  airspace 
below  700  feet  MSL  between  the  3-  to 
5-mile  radius  of  the  Bangor 
International  Airport,  from  the  Bangor 
VORTAC  111"  radial  clockwise  to  the 
Bangor  VORTAC  141°  radial.  The  new 
cutout  area  for  Brewer  Airport  is  slightly 
smaller  in  size  than  the  original 
proposal,  but  only  excludes  that 
airspace  below  700  feet  MSL  between 
the  3-  to  5-mile  radius  of  the  Bangor 
International  Airport  extending  between 
the  Bangor  VORTAC  122°  radial  to  the 
Baneor  VORTAC  142°  radial. 

While  the  Bangor  Class  C  airspace 
will  be  modified  to  exclude  the  Brewer 
Airport  from  the  surface  area,  the 
remainder  of  the  Class  C  airspace  area 
will  not  change. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  C  airspace 
area  at  the  Bangor  International  Airport, 
Bangor,  ME.  Bangor  International 
Airport  is  a  public  airport  with  an 
operating  control  tower  serviced  by  a 
Level  n  Radar  Approach  Control 
Facility. 

During  the  rulemaking  process  and 
review,  changes  were  m.ade  to  include 
the  Brewer  Airport  in  the  surface  area 
for  the  Bangor  Class  C  airspace  area.  The 
FAA  had  concluded  that  excluding 
Brewer  Airport  as  proposed  in  the 
NPRM  could  adversely  effect  IFR  traffic 
at  Bangor  International  Airport.  The  rule 
stated  that  the  potential  for  an  unsafe 
condition  existed  because  of  the  runway 
orientation  at  Brewer  Airport  in 
association  with  operations  at  Bangor 
Airport.  This  condition  was  intensified 
because  aircraft  would  have  been 
allowed  to  operate  in  and  out  of  Brewer 
Airport  without  communications  with 
the  Bangor  Air  Traffic  Control  Tower 
(ATCT).  The  potential  impact  from  the 
change  affecting  the  Brewer  Airport  was 
recognized  during  the  final  review 
process  and  comments  were  solicited  in 
the  final  rule.  In  reaching  a  final 
determination  on  this  issue,  the  FAA 
reevaluated  the  airspace  in  the  Bangor 
Class  C  airspace  area,  all  of  the  user 
comments  and,  in  particular,  the 
changes  affecting  the  Brewer  Airp>ort. 
The  conclusion  readied  is  that  the 
Bangor  Class  C  surface  area  can  be 
safely  modified  to  accommodate  a 
cutout  for  the  Brewer  Airport  without 
impacting  operations  or  safety  at  the 
Bangor  International  Airport  yet  still 
meeting  the  needs  of  the  users  at  the 
Brewer  Airport.  In  addition,  this 


modified  cutout  was  aligned  along 
prominent  geographical  landmarks  to 
help  pilots  operate  and  navigate  safely 
and  easily  within  the  boundaries  of  the 
cutout.  These  changes  will  allow  aircraft 
to  operate  into,  at.  and  out  of  the  Brewer 
Airport,  under  VFR,  below  700  feet 
MSL  This  modified  cutout  closely 
mirrors  the  previous  operating  airspace 
at  the  Brewer  Airport  without  impacting 
the  approaches  into  the  Bangor 
International  Airport.  This  airspace,  and 
the  associated  operations,  has  existed 
accident  and  incident  free  as  noted  by 
the  Brewer  Airport  Association.  Aircraft 
on  an  instrument  approach  to  the 
Bangor  International  Airport  pass 
directly  over  the  top  of,  and 
perpendicular  to,  the  Brewer  Airport, 
well  above  the  700  foot  ceiling  imposed 
by  the  cutout,  while  aircraft  of>erating  at 
the  Brewer  Airport  would  be 
approaching  or  departing  the  airport 
perpendicular  to,  and  below,  the 
approach  path  of  the  large  aircraft  going 
into  Bangor.  Aircraft  flying  in  the 
pattern  at  Brewer  would  be  restricted  to 
remain  under  700  feet  MSL,  and  would 
be  remaining  south  of  the  Brewer 
Airport,  further  away  from  the  Bangor 
International  Airport,  which  further 
increases  the  altitude  separation 
between  them  and  any  arriving  aircraft 
on  a  descent  going  into  the  Bangor 
International  Airport.  Removing  Brewer 
AirfX)rt  from  the  Class  C  surface  area 
also  allows  aircraft  to  operate  at  the 
Brewer  Airport  without  communicating 
with  the  Bangor  ATCT,  particularly 
those  local  based  aircraft  without  radio 
capabilities. 

Although  this  airspace  design  differs 
from  the  NPRM  and  the  final  rule,  the 
FAA  believes  that  the  changes  to  the 
Bangor  Class  C  airspace  area  can,  and 
will,  accommodate  all  of  the  airspace 
user's  needs  and  not  compromise  safe 
operations  at  either  Bangor 
International,  the  primary  airport,  or  the 
Brewer  Airport.  Class  C  airspace 
designations  are  published  in  paragraph 
4000  of  FAA  Order  7400. 9A  date  June 
17,  1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6,  1993).  The  Class  C  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  "significant 
rulemaking  action"  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979).  The 
anticipated  costs  and  benefits  associated 


Federal  Register  /  Vol.  59.  No.  40  /  Tuesday,  March  1.  1994  /  Rules  and  Regulations  9629 


with  this  action  are  summarized  below. 
(A  detailed  discussion  of  costs  and 
benefits  is  contained  in  the  full 
regulatory  evaluation  contained  in  the 
docket  for  this  action.) 

Costs 

The  potential  costs  of  amending  the 
final  rule  that  established  the  Bangor 
Class  C  airspace  area  could  be  the 
revision  of  aeronautical  charts. 
However,  the  FAA  has  determined  that 
these  airspace  revisions  will  not  impose 
any  costs.  The  FAA's  rationale  for  this 
determination  are  discussed  below. 

Revising  Aeronautical  Charts 

Modifying  the  Bangor  Class  C  airspace 
area  will  make  it  necessary  to  revise  the 
Bangor  sectional  chart  to  incorporate  the 
modified  Class  C  airspace  boundaries. 
The  FAA  currently  revises  this  sectional 
every  six  months.  Changes  of  the  type 
required  to  depict  Class  C  airspace  areas 
are  made  routinely  during  charting 
cycles,  and  can  be  considered  an 
ordinary  operating  cost.  Therefore,  the 
FAA  does  not  expect  to  incur  any 
additional  charting  costs  as  a  result  of 
modifying  the  Bangor  Class  C  airspace 
area.  Pilots  should  not  incur  any 
additional  costs  obtaining  current  charts 
depicting  Class  C  airspace  because  they 
should  be  using  current  charts. 

Benefits 

The  benefits  of  providing  a  cutout  in 

the  Bangor  Class  C  airspace  surface  area 
will  be  the  added  convenience  and 
increased  operational  efficiency.  The 
cutout  for  the  Brewer  Airport  will 
^^enerate  added  convenience  for  pilots 
by  providing  airspace  in  which  they  can 
land  and  depart  from  that  airport 
without  having  to  participate  in  Bangor 
Class  C  airspace  procedures. 

This  amendment  will  increase  the 
operational  efficiency  for  air  trafTic 
(  ontrollers  at  Bangor  International 
Airport.  Controllers  will  not  have  to 
maintain  radio  contact  with  aircraft 
operating  at  Brewer  Airport  in  order  to 
provide  separation  from  other  aircraft    * 
operating  in  the  Bangor  Class  C  airspace 
area. 

Conclusion 

Amending  the  final  rule  that 
established  the  Bangor  Class  C  airspace 


area  will  not  result  in  any  charting 
costs.  The  amendment  will  provide  an 
added  convenience  to  pilots  and 
increased  operational  efficiency  to  air 
traffic  controllers.  Thus,  the  FAA  has 
determined  that  amending  the  final  rule 
that  established  the  Bangor  Class  C 
airspace  area  would  be  cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  F.AA  contends  that  amending  the 
Bangor  Class  C  airspace  area  final  rule 
will  not  result  in  a  significant  economic 
impact  on  a  substantia!  numlx^r  of  small 
entities.  This  determination  is  based  on 
the  fact  that  the  amendment  will  not 
impose  any  costs  and  on  the  fact  that 
the  benefits  of  added  convenience  are 
qualitative  in  nature. 

International  Trade  Impact  Assessment 

The  amendment  will  only  affect  U.S. 
terminal  airspace  operating  procedures 
at  and  in  the  vicinity  of  Bangor,  ME. 
Tlie  amendment  will  not  impose  a 
competitive  trade  advantage  or 
disadvantage  on  foreign  firms  in  the  sale 
of  either  foreign  aviation  products  or 
services  in  the  United  States.  In 
addition,  domestic  firms  will  not  incur 
a  comipetitive  trade  advantage  or 
disadvantage  in  either  the  sale  of  United 
States  aviation  products  or  services  in 
foreign  countries. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authorit)':  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E  O   10854.  24  PR  9565,  3  OFT?,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11  69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  4000 — Subpart  C — Class  C 
Airspace 

*  •  •  «  * 

ANE  ME  C  Bangor,  ME  [Revised] 
Bangor  International  Airport,  ME 

(lat.  44°48'27"  N..  long.  68'49'41"  W.) 
Bangor  (BGR)  VORTAC 

(lat.  44°5031"  N.,  long.  68''52'26"  W.) 
That  airspace  extending  upward  froift  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  Bangor 
International  Airport,  excluding  that  airspace 
below  700  feet  MSL  from  the  intersection  of 
the  1 2 2°  radial  of  the  BGR  VORTAC  and  5- 
mile  radius  of  the  airport,  to  lat.  44°47'08"  N., 
long.  68°44'57"  W.;  to  lat.  44°46'43"  N..  long. 
68°4607"  W.;  to  lat.  44°46'19"  N,  long. 
68°46  19"W;  to  the  intersection  of  the  142" 
radial  of  the  BGR  VORTAC  and  the  5-mile 
radius  of  the  airpwrt.  thence  q 

counterf;lockwise  on  the  5-mile  radius  of  the 
airport  to  the  pwint  of  origin;  that  airspace 
extending  upward  from  2,000  feet  MSL  to 
and  including  4.200  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  111°  radial 
of  the  BGR  VORTAC  clockwise  to  the  232° 
radial  of  the  BGR  VORTAC;  and  that  airspace 
extending  upward  from  1,500  feet  MSL  to 
and  including  4,200  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  232°  radial 
of  the  BGR  VORTAC  clockwise  to  the  111" 
radial  of  the  BGR  VORTAC 

•  •         •         •         • 

Issued  in  Washington,  DC,  on  February  18, 
1994. 
Harold  W.  Becker, 

Manager.  Airspace — Pules  and  Aeronautical 
Information  Division. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  to  Preamble — Bangor,  Maine, 
Class  C  .Airspace 

BILUMG  CODE  4910-13-M 
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BANGOfl,  MAINE 
CLASS  C  AIRSPACE 

BAMOOR  »«TERNAnONAL  A»W>0«T 
RELD  ELEVATION  •  192  FEET 

( Not  to  tM  ^»ii  for  nsvlfigUoti)    . 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart12 

Rules  Relating  to  Reparation 
Proceedings 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule.  ' 

SUMMARY:  Pursuant  to  the  Futures 
Trading  Fratrtices  Act  of  1992,  the 
Commodity  Futures  Trading 
Commission  ("Commission"  or 
"CFTC")  published  for  comment  a 
notice  of  proposed  rulemaking  setting 
forth  new  regulations  (the  "Class  Action 
Froposar'),'  to  implement  class  action 
suits  against  registered  persons.  The 
Commission  also  invited  the  public  to 
respond  to  specific  questions.  Upon 
consideration  of  the  comments  received 
and  the  Commission's  own  review  of 
the  proposed  rule,  it  has  determined  not 
to  adopt  the  Class  Action  Proposal. 

In  order  to  update  and  streamline 
Commission  procedures  in  light  of  its 
experience,  the  Commission  published 
for  comment  a  notice  of  proposed 
rulemaking  to  amend  and  correct  its 
rules  relating  to  reparation  proceedings 
(the  "Reparation  Rules  Proposal"). ^  This 
notice  sets  forth  the  regulations  in  final 
form. 

Additionally,  ttie  Commission  has 
received  inquiries  about  punitive 
damages  which  suggest  that  the  current 
regulations  need  to  be  clarified. 
Consequently,  the  Commission  clari^ed 
the  regulations  to  reflect  Section  222  of 
the  Futures  Trading  Practices  Act  of 
1992. 

EFFECTIVE  DATE:  The  effective  date  of  the 
regulations  is  May  2,  1994  and  the 
revised  regulations  apply  only  to  cases 
filed  on  ajid  after  that  date.  The 
Commission  will  consider  comments 
from  the  public  about  the  revisions  of 
the  regulations  concerning  punitive 
damages  until  the  effective  date. 

ADDRESSES:  Comments  should  be  sent  to 
lean  A.  Webb,  Secretary  of  the 
Commission.  Commodity  Futures 
Trading  Commission,  2033  K  Street 
N\V.,  Washington,  DC  20581. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Merry  L>-mn,  Assistant  General  Counsel. 
Office  of  the  General  Counsel. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Telephone; 
(202) 254-9880. 


I  58  FR  17369  (April  2.  1993). 
-  58  FR  44623  (August  24.  1903). 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  reviewing  the  reparations 
proposals,  the  Commission  carefully 
considered  all  of  the  comments  and  the 
pertinent  regulatory  and  legislative 
histor>'.  In  addition,  the  Commission 
evaluated  the  proposals  in  light  of  the 
National  Performance  Review  ("NPR"), 
which  among  other  things,  requires 
government  agencies  to  develop  a  clear 
sense  of  mission,  inject  competition  into 
the  conduct  of  government  business, 
and  to  measure  success  by  customer 
satisfaction.  To  further  the  goals  of  NPR. 
the  Commission  has  engaged  in  an  effort 
to  streamline  its  bureaucracy,  to  cut 
costs,  and  serve  the  public  in  the  best 
way  possible.  As  a  part  of  this  effort,  the 
Commission  identified  the  reparations 
program  as  one  area  of  review.  With  the 
promulgation  of  these  rules,  the 
Commission's  purpose  is  to  improve  the 
rules  so  as  to  facilitate  efficient  and  just 
deliberations  of  reparations  complaints 
in  accordance  with  the  Commission's 
regulatory  mission  to  protect  the  public 
and  the  markets  from  price 
manipulation  and  fraud. 

A.  The  Class  Action  Proposal 

1.  Proposed  Rules 

Section  224  of  the  Futures  Trading 
Practices  Act  of  1992  (102  Cong..  2d 
Sess.,  Pub.  L.  102-546)  authorizes  an 
action  in  reparations  to  be  brought  by 
any  one  or  more  persons  for  and  in 
behalf  of  such  person  or  persons  and 
other  persons  similarly  situated,  if  the 
Commission  permits  such  actions 
pursuant  to  a  final  rule  issued  by  the 
Commission. 

The  Futures  Trading  Practices  Act 
does  not  mandate  that  the  Commission 
adopt  final  rules  providing  for  class 
actions  unless  the  CommUsion  decides 
such  a  rule  should  be  pernjitted  after 
considering  "the  potential  Vpipact  of 
such  actions  on  resources  a\^^ilable  to 
the  reparations  system  •   •   •  and  the 
relative  merits  of  bringing  such  actions 
in  Federal  court."  Because  the 
Commission  was  unsure  of  the 
desirability  and  need  for  class  action 
suits  in  reparations  it  sought  comments 
on  the  Class  Action  Proposal  and  raised 
several  questions  to  which  it  requested 
responses. 

2.  Comments  Received 

The  Commission  received  six  written 
comments  in  response  to  the  Class 
Action  Proposal.  The  commenters 
included  futures  industry  associations, 
bar  associations,  a  law  firm,  and  a 
futures  commission  merchant.  None  of 
the  participants  favor  the 
implementation  of  class  action  suits  in 


reparations,  although  their  reasons 
differ. 

Overall,  the  commenters  agree  that 
given  the  ability  to  pursue  class  actions 
in  federal  court,  there  would  be  no 
benefit  to  the  public  by  the  adoption  of 
procedures  to  implement  class  actions 
before  the  Commission.  While  the 
parties  agree  that  the  Commission  has 
more  exjjertise  in  administering  the 
Commodity  Exchange  Act  than  do 
federal  courts,  this  advantage  is 
considered  insignificant  compared  to 
the  resources  and  procedural  advantages 
available  in  the  federal  courts. 

Some  parties  point  out  that  the  highly 
individualized,  fact-intensive  cases  in 
reparations  are  the  type  of  case  which 
courts  have  often  refused  to  certify  for 
class  actions.  One  commenter  notes  that 
because  class  action  suits  settle  only 
liability  issues  and  individual  hearings 
would  still  be  required  for  each  class 
member,  judicial  economy  would  not  be 
furthered.  Other  participants  contend 
that  the  procedural  and  administrative 
requirements  of  class  action  suits  would 
increase  both  the  costs  to  the 
Commission  and  the  time  necessary  for 
resolution  of  such  cases.  The  parties 
consider  class  actions  out  of  place  in  the 
reparation  forum  because  it  was 
designed  for  quick  and  inexpensive 
resolution  of  disputes  whereas  class 
action  litigation  must  be  conducted  with 
formality  and  strict  attention  to 
procedural  issues  and  is  often  lengthy. 

3.  Disposition 

The  Commission  has  carefully 
considered  all  the  comments  received  in 
response  to  the  Class  Action  Proposal 
and  the  issues  involved.  The 
Commission  finds  that  it  should  not 
implement  class  action  suits  in 
reparations  at  this  time  because  its 
resources  would  be  used  more 
effectivv'ly  elsewhere  and  because  the 
Commission  cannot  offer  a  useful 
alternative  to  the  federal  courts.  Further, 
this  result  is  consistent  with  the  NPR 
because  it  appears  that  class  actions 
would  not  improve  ser\'ice  to  futures 
customers  and  would  result  in 
unnecessary  spending  by  the 
Commission  and  litigants.  Accordingly, 
the  Commission  has  decided  not  to 
adopt  the  proposed  rules  implementing 
class  action  suits  against  registered 
persons. 

B.  The  Reparation  Rules  Proposal 

1.  Introduction 

In  light  of  the  passage  of  the  Futures 
Trading  Practices  Act  of  1992  and  its 
experience  with  the  reparation  rules 
since  they  were  last  amended  in  1984. 
the  Commission  reexamined  the 
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regulations  governing  reparation 
proceedings  and  found  a  need  for 
certain  corrections.  Some  references  are 
outdated  and  need  to  be  deleted  or 
updated.  Commission  practice  has 
disclosed  that  certain  time  limits  can  be 
compressed  and  procedures 
streamlined.  Additionally,  the 
Commission  considered  raising 
jurisdictional  and  fee  levels  and 
whether  the  voluntary  decisional 
procedure  should  be  retained.  The 
Commission's  notice  of  proposed 
rulemaking  set  forth  the  needed 
corrections  and  revisions  and  requested 
public  comment. 

2.  Comments  Received 

The  Commission  received  14  written 
comments  in  response  to  the  Reparation 
Rules  Proposal.  Commenters  included 
futures  industry  associations,  an 
investor  protection  organization,  two 
Commission  Administrative  Law 
Judges,  a  Commission  Judgment  Officer, 
a  professor  of  law,  attorneys 
representing  both  claimants  and 
registrants  in  reparation  cases,  and 
registrants  which  have  participated  in 
reparation  actions  as  respondents.  The 
Commission  has  reviewed  each  of  these 
comments  and,  based  upon  that  review, 
is  adopting  the  rules  as  proposed  with 
certain  modifications. 

The  Commission  is  also  modifying  its 
rules  to  clarify  any  questions  arising 
from  implementation  of  section  222  of 
the  Futures  Trading  Practices  Act  of 
1992.  That  section  amended  Section  14 
of  the  Commodity  Exchange  Act  to 
provide  for  punitive  damages  in  a 
limited  class  of  reparation  cases. 

II.  Reparation  Rules 

A.  Corrections  to  Regulations 

The  current  regulations  became 
applicable  to  matters  filed  on  or  after 
April  23,  1984.  Since  there  are  no 
matters  pending  before  the  Commission 
which  date  back  to  April  23,  1984,  the 
date  reference  is  unnecessary  and  is 
being  deleted. 

The  definitional  section  was  not  in 
alphabetical  order.  The  Commission 
believes  that  re-ordering  the  definitions 
alphabetically  will  make  it  easier  for  the 
user  and  facilitate  adding  or  deleting 
definitions  in  the  future.  Consequently, 
the  definitional  section  is  re-ordered 
alphabetically. 

The  Office  of  Government  Ethics 
established  uniform  standards  of  ethical 
conduct  for  officers  and  employees  of 
the  Federal  Government  (57  FR  35006, 
Aug.  7,  1992).  These  were  published  as 
new  government-wide  regulations 
superseding  certain  individual  agency 
regulations.  Consequently,  the  reference 


in  §  12.7  to  17  CFR  140.735-3(b)(3)  is 
updated  to  5  CFR  2635.101(b). 

Additionally,  the  current  regulations 
refer  to  the  "Diief  of  the  Opinions 
Section."  There  is  no  longer  an 
"Opinions  Section."  Consequently, 
references  to  the  "Chief  of  the  Opinions 
Section"  are  changed  to  the  "Deputy 
General  Counsel  for  Opinions"  and 
references  to  "Opinions  Section"  have 
been  changed  to  "Office  of  the  General 
Counsel." 

There  were  no  comments  regarding 
the  proposed  corrections.  Accordingly, 
the  Commission  is  making  the 
correctiojii  as  indicated  in  its  prior 
notice.  Typographical  errors  also  have 
been  corrected. 

B.  Revision  of  Rules 

1.  Response  to  Complaint 

Rule  12.16  affords  a  respondent  45 
days  to  respond  to  a  reparation 
complaint  and  permits  the  Director  of 
the  Office  of  Proceedings  to  extend  the 
filing  deadline  for  an  additional  15 
days.  In  providing  such  a  lengthy 
period,  the  Commission  had  expected 
parties  to  pursue  early  settlement 
discussions.  Unfortunately,  this  has  not 
been  the  case.' 

In  contrast  to  the  45  day  period  in  the 
Commission  rule,  Rule  12(a)  of  the 
Federal  Rules  of  Civil  Procedure 
requires  that  an  answer  to  a  complaint 
be  filed  within  20  days  after  service  of 
the  summons  and  complaint.  The 
Commission  reviewed  the  relative 
generosity  of  the  length  of  time  for  filing 
a  response  in  its  rules,  and  found  that 
adjudicating  reparation  claims  could  be 
expedited.  Thus,  to  further  the  express 
purpose  of  the  reparation  procedures 
"to  provide  a  just,  speedy  and 
inexpensive  determination  of  the 
issues"  (§  12.1(a)),  the  Commission 
proposed  to  reduce  the  time  for  filing 
the  response  to  the  complaint  set  forth 
in  §  12.16  to  25  days,  and  the  additional 
time  that  the  Director  of  the  Office  of 
Proceedings  could  extend  that  deadline 
to  ten  days.  The  Commission  believed 
that  this  would  reduce  the  amount  of 
total  time  in  which  to  file  a  response 
from  a  maximum  of  60  days  to  about 
half  that  time  without  infringing  on  the 
ability  of  the  parties  to  present  their 
cases.  Moreover,  this  reduction  also 
would  shorten  the  total  time  for 
adjudicating  claims.  The  Commission 
proposed  to  revise  §  12.16  to  compress 
the  filing  deadlines  accordingly. 

a.  Comments  received.  Only  two 
parties  commented  on  this  issue.  They 
disagree  as  to  whether  reducing  the  time 
for  response  to  a  complaint  afforded  by 


'  See  41  FR  3994.  3995  Qanuary  27,  1976). 


Rule  12.16  would  infringe  upon  a 
respondent's  ability  to  defend  an  action. 

b.  Disposition.  The  Commission  has 
considered  the  comments  and  has 
determined  that  since  defendants  in 
federal  court  are  required  to  respond  in 
20  days,  affording  respondents  in 
reparations  25  days  to  respond  is  not 
onerous,  especially  since  an  extension 
often  days  is  available.  Consequently, 
for  the  reasons  set  forth  in  the 
Reparation  Rules  Proposal,  and  because 
it  should  improve  service  by 
compressing  overall  time  for 
adjudicating  complaints,  the 
Commission  has  decided  to  adopt  the 
time  frame  proposed. 

2.  Discovery 

Section  12.30(d)  provides  that  all 
discovery  notices  and  requests  be  ser\ed 
within  40  days  after  the  Proceedings 
Clerk  notifies  the  parties  of  the 
commencement  of  a  proceeding. 
Because  the  Commission  believes  that 
the  disposition  of  proceedings  can  be 
expedited  by  compressing  the  discovery 
period,  it  proposed  to  amend  §  12.30(d) 
to  reduce  the  time  for  serving  discovery 
notices  and  requests  to  20  days  after 
notification  by  the  Proceedings  Clerk  of 
the  commencement  of  a  proceeding. 

a.  Comments  received.  Only  three 
persons  expressed  an  opinion.  One 
contends  that  the  present  rules  do  not 
cause  significant  delays  and  another 
points  out  that  extra  time  is  needed 
when  respondents  and  their  attorneys 
reside  in  different  states  and  rely  on  the 
postal  system.  The  parties  point  out  that 
defendants,  who  do  not  know 
beforehand  that  a  complaint  will  be 
filed,  will  be  disadvantaged  if  there  is 
too  little  time  to  prepare  discovery 
requests.  The  third  commenter  argues 
that  the  reduction  in  time  is  too  drastic 
and  would  invite  an  increase  in  motions 
for  extensions  of  time  and  untimely 
discovery  requests.  It  suggests  reducing 
the  time  for  serving  discovery  notices 
and  requests  to  30  days. 

b.  Disposition.  The  Commission  has 
reconsidered  its  proposal  to  reduce  the 
time  for  serving  discovery  requests  from 
40  days  to  20  days  after  notification  by 
the  Proceedings  Clerk  of  the 
commencement  of  a  proceeding  and  has 
decided  to  amend  Rule  12.30(d)  to 
reduce  that  period  to  30  days.  The 
Commission  believes  that  this 
compromise  responds  to  the  needs  of 
the  public  as  expressed  in  the  comments 
and  will  reduce  the  total  time  to 
adjudicate  a  significant  number  of  ca.ses 
without  inviting  an  increase  in  the 
number  of  motions  for  extensions  of 
time. 
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3.  The  Voluntary  Decisional  Procedure 

At  the  time  it  was  instituted,  the 
voluntary  procedure  was  seen  as 
meeting  the  desires  of  customers  for  an 
arbitration  style  forum.  In  the 
Reparation  Rules  Proposal,  the 
Commission  discussed  the  voluntary 
procedure  at  length.  It  pointed  out  the 
advantages  of  the  voluntary  procedure 
and  compared  it  to  the  arbitration 
programs  of  NFA.  the  exchanges,  and 
other  private  forums.  At  the  same  time, 
the  Commission  questioned  the 
continuing  need  for  the  voluntary 
procedure  and  sought  public  comment 
as  to  its  usefulness. 

The  public  was  encouraged  to  focus 
attention  on  the  general  nature  of  the 
reparation  program  as  one  of  the 
significant  antifraud  tools  and  customer 
protections  created  by  Congress  in  the 
Commodity  Exchange  Act.  The 
Commission  also  invited  comment  on 
whether  the  elimination  of  voluntary 
proceedings  as  an  option  in  reparations 
would  shift  cases  away  from  the  public 
record  to  private  decisionmakers,  and  if 
so,  what  the  impact  would  be  on  the 
benefits  and  costs  of  tliese  proceedings. 

a.  Comments  received.  Virtually  all  of 
the  parties  addressed  this  issue:  about 
half  favor  retention  of  the  voluntary 
procedure  and  half  are  opposed.  Several 
of  the  parties  who  favor  elimination  of 
the  voluntary  procedure  also  question 
the  continuing  need  for  the  entire 
reparations  program. 

Those  who  favor  retention  of  the 
program  are  primarily  those  who  use  it. 
A  respondent  with  experience  in  several 
voluntary  proceedings  asserts  that 
proceedings  before  Judgment  Officers 
compare  favorably  to  private 
arbitrations.  The  parties  who  favor 
retention  of  the  program  contend  that 
the  voluntary  procedure  is  vital  to 
preser\'ing  the  confidence  of  small 
investors  who  harbor  doubts  about  the 
fairness  of  industry-sponsored 
arbitration.  Others  note  that  reparation 
proceedings  in  general  as  well  as 
voluntary'  proceedings  are  an  effective 
tool  for  monitoring  registrants'  behavior 
and  keeping  complaints  about  the 
industry  in  the  public  eye. 

Several  parties  contend  that  industry 
sponsored  arbitration  is  fair  and  at  least 
as  efficient  as  the  voluntary  procedure. 
These  parties  assert  that  the 
Commission  resources  invested  in  the 
voluntar\'  procedure  could  be  put  to 
better  use  without  harming  customers. 
They  point  to  statistics  which,  they 
argue,  show  that  complainants  have  as 
good  a  chance,  if  not  better,  of 
prevailing  before  industry  arbitration  as 
before  the  Commission.  These  parties 
also  suggest  that  the  Commission 


evaluate  the  continuing  need  for  the 
entire  reparations  program  in  light  of 
the  alternative  fora  available  to 
customers. 

b.  Disposition.  The  Commission 
reviewed  all  the  comments  carefully 
and  has  decided  to  retain  the  voluntary 
procedure.  In  the  Commission's  view 
retention  of  the  program  is  consistent 
with  the  goals  of  NPR.  Members  of  the 
public  who  use  the  voluntary  procedure 
appear  pleased  with  it  and  are  not  in 
favor  of  being  forced  to  rely  on  the 
private  sector  for  redress  of  their 
complaints.  Thus,  the  goal  of  customer 
satisfaction  would  be  furthered  by 
retention  of  the  voluntary  procedure. 

In  addition,  the  Commission's 
Mission  Statement  includes  oversight  of 
the  commodity  futures  industry  and 
protection  of  the  public  and  the  markets 
from  price  manipulation  and  fraud.  The 
reparation  program  and  the  voluntary 
procedure  specifically  address  fraud 
committed  upon  futures  customers. 
Consequently,  retention  of  the  program 
is  important  to  carry  out  this  mandate. 
Moreover,  industry  proceedings  are 
confidential  whereas  complaints 
brought  before  the  Commission  and  its 
decisions  are  on  the  public  record. 
Accordingly,  the  Commission  is  able  to 
influence  industry  behavior  and  thereby 
further  its  mandate  to  oversee  the 
industry-.  For  all  of  these  reasons,  the 
Commission  has  determined  to  retain 
the  voluntary  procedure. 

4.  Filing  Fees 

Filing  fees  of  $25  for  the  voluntary 
decisional  procedure.  $100  for  the 
summary  decisional  procedure,  and 
$200  for  the  formal  decisional 
procedure  were  set  in  1984  (49  FR  6602, 
Februar)'  22,  1984).  In  the  Reparation 
Rules  Proposal,  the  Commission 
proposed  raising  the  filing  fees  for  the 
voluntary  decisional  procedure  to  $50, 
for  the  summary  decisional  procedure  to 
S125,  and  to  $250  for  the  formal 
decisional  procedure  and  to  amend 
§  12.25  accordingly.  Additionally,  the 
Commission  proposed  to  amend 
§  12.106  to  authorize  Judgment  Officers 
to  assess  the  cost  of  the  filing  fee  as  part 
of  the  damage  award  in  voluntary 
proceedings. 

a  Comments  received.  Only  a  few 
parties  addressed  this  proposal.  These 
parties  contend  that  the  fees  should  be 
raised  even  higher  in  order  to 
discourage  frivolous  claims.  One  party 
urges  the  Commission  to  adopt  fees 
more  commensurate  with  the  cost  of 
administering  the  reparation  program. 

b.  Disposition.  The  purpose  of  the 
reparation  program  is  to  provide  a 
ser\'ice  to  commodity  futures  customers 
and,  at  the  same  time,  to  exercise 


oversight  of  the  industry.  Thus,  it  is  in 
the  Commission's  interest  to  assess  fees 
which  reimburse  costs  to  some  extent. 
However,  the  Commission  recognizes 
that  if  fees  are  too  high  they  may 
discourage  customers  from  seeking 
redress  with  the  Commission,  thereby 
impeding  its  important  oversight 
mission.  The  Commission  believes  that 
the  proposed  fee  structure  will  address 
its  twin  goals  of  service  and  oversight. 
Accordingly,  the  Commission  is 
adopting  the  fees  as  proposed. 

5.  Summary  Decisional  Procedure 

The  summary  decisional  procedure 
was  created  by  the  Commission  based 
upon  the  belief  that  parties  with  smaller 
claims  should  be  entitled  to  a  less 
expensive,  more  expeditious  procedure 
which  offers  a  greater  likelihood  of  an 
early  damage  award  and  recovery.  The 
Reparation  Rules  Proposal  sets  forth  a 
brief  history  of  the  ceiling  for  damage 
claims  eligible  for  summary 
proceedings.  In  short,  the  ceiling  was 
originally  $2,500,  was  raised  to  $5,000. 
and  is  now  $10,000. 

Upon  examination  of  the  workload  of 
the  Office  of  Proceedings,  the 
Commission  proposed  raising  the 
ceiling  from  $10,000  to  $30,000  in  order 
to  increase  the  efficiency  of  that  office. 
In  its  notice,  the  Commission  stated: 
"Allowing  Judgment  Officers  to  hear  a 
greater  number  of  cases  will  free  the 
Administrative  Law  Judges  to 
concentrate  on  enforcement  proceedings 
and  cases  in  which  the  damages  claimed 
are  greater  than  $30,000.  Should  the 
Judgment  Officers  become 
overburdened,  ALJ's  can  be  assigned 
cases  below  $30,000."  58  FR  44623. 
44625. 

Cases  under  the  summary  decisional 
procedure  are  usually  decided  based 
upon  the  written  submissions  of  the 
parties.  The  current  rules  allow  a 
judgment  Officer  to  order  a  hearing  only 
upon  motion  of  a  party.  The 
Commission  proposed  modifying  the 
rules  to  authorize  Judgment  Officers  to 
order  oral  hearings  on  their  own  motion. 
Hearings  are  conducted  by  telephone 
unless  the  parties  agree  to  a  hearing  in 
Washington.  DC. 

Currently,  the  rules  require  that  the 
parties  be  given  60  days  notice  prior  to 
a  hearing.  The  proposed  rules  require 
that  the  Judgment  Officers  schedule  tlie 
hearing  with  consideration  for  the 
convenience  of  the  parties  and  allow  foi 
15  days  notice  for  telephonic  hearings 
and  30  days  notice  for  in-person 
hearings.  The  proposed  rules  also  make 
it  clear  that  failure  to  appear  at  -^ 

telephonic  and  in-person  hearings  or  to 
provide  correct  telephone  numbers  is 
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subject  to  sanctions,  including  possible 
default  or  dismissal. 

a.  Comments  received.  Only  the 
propa^al  to  raise  the  ceiling  from 
SIO.OOO  to  $30,000  inspired  comments. 
Both  Administrative  Law  Judges  object. 
One  party  even  suggests  lowering  the 
reiling  to  $2,500. 

Some  parlies  express  the  opinion  that 
raising  the  ceiling  will  have  a  significant 
detrimental  impact  en  the  ability  of  a 
respondent  to  adequately  defend  an 
action.  They  argue  that  parties  to  a 
proceeding  are  entitled  to  the  greatest 
procedural  protection  which  includes 
an  in-person  hearing. 

On  the  oUjgf^'hand,  one  commenter 
contends  that  it  is  unliki'ly  that  there 
will  be  any  significant  negative  impact 
on  affef  ted  claimants  and  respondents 
because  the  continued  availability  of  an 
oral  hearing  will  safeg^jard  against  any 
infringement  on  a  fair  fact-finding 
process. 

b.  Disposition.  Si'^ce  there  were  no 
objections  to  tlie  proposal  to  improve 
telephonic  hearings  under  the  summary 
decisional  procedure  by  authorizing 
Judgment  Officers  to  order  a  telephonic 
hearing  on  their  own  motion, 
compressing  the  notice  period,  and 
providing  for  sanctions,  these 
modifications  are  adopted  as  proposed. 
As  explained  in  the  Reparation  Rules 
Proposal,  the  modifications  will  give  the 
Judgment  Officers  needed  flexibility  and 
accelerate  the  disposition  of 
proceedings.  Because  the  new  rules 
provide  for  telephonic  hearings  upon 
the  initiation  of  the  Judgment  Officer, 
the  Commission  belieyes  that  summary 
proceedings  will  provide  due  process 
more  efficiently  than  in  the  past.  The 
Commission  anticipates  some  cost 
savings  from  this.  Further,  telephonic 
hearings  save  money  for  the  litigants 
since  no  one  has  to  travel  to  the  hearing 
site.  Thus,  consistent  with  NPR,  the 
Judgment  Officers  are  given  enhanced 
powers,  customers  are  better  served,  and 
efficiency  is  promoted. 

The  parties  which  oppose  raising  the 
ceiling  do  not  address  the  matter 
directly.  Rather,  they  generally  call  into 
question  the  adequacy  of  the  procedural 
protections  available  in  a  summary 
decisional  proceeding.  The  Commission 
determined  that  telephonic  hearings  are 
consistent  with  the  requirements  of 
fundamental  fairness  when  it  instituted 
this  procedure  m  1984.  See  49  FR  6602, 
6614  (February  22,  1984).  As  the 
Commission  explained  in  adopting  this 
regulation  {id.): 

*   *   *  The  Commission  is  confidect  that  a 
ludgment  OfTicer  will  be  able  to  assess  the 
demeanor  of  witnesses  from  ILsfening  to  their 
voices.  Because  the  Judgment  Officer  can  be 
expected  to  hold  doubts  about  the  credibility 


of  any  telephone  witness  whose  testimony 
does  not  sound  genuine,  beciuse  he  has  the 
authority  to  conduct  his  own  examination  of 
such  witnesses  to  confirm  or  dispel  those 
doubts,  and  because  telephone  assertions  can 
be  measured  against  the  dooiinentarj- 
evidence  of  record,  the  Commission  does  not 
believe  that  the  potential  for  the  coaching  of 
witnesses  will  have  any  effect  on  the 
Judgment  Officer's  ability  to  discern  the 
truth. 

The  Commission  recognizes  that 
fundamental  fairness  requires  a  process 
that  safeguards  the  reliability  of  the  fact- 
finding process.  Telephonic  hearings 
include  representation  by  counsel  and 
cross-examination.  Frequently  the 
presiding  officers  clarif>  the  factual 
record  through  their  examination  of 
witnesses.  The  Commission's 
experience  has  shown  that  telephonic 
hearings  provide  for  fair  and  reliable 
fact-finding  and  an  adequate  and 
appropriate  basis  for  a  credibility 
determination.  Compare,  Sterling  v. 
District  of  Columbia  Department  of 
Social  Services.  .513  A.  2d  253,  255  (D.C. 
1986)  ("[VVle  believe  that  telephone 
hearings  are  a  reasonable  means  of 
conserving  fiscal  and  administrative 
resources.").  See  also,  Casey  v. 
O'Bcnnon.  536  F.  Supp.  350,  353  (E.D. 
Pa.  1982)  (refusing  to  enjoin  a 
telephonic  hearing  program  on  due 
process  groiinds  and  holding  that 
'hearing  officers  can  effectively  judge 
credibility  over  the  phone  by  noting 
voice  responses,  pauses,  levels  of 
irritation  and  other  factors"). 

As  the  Commission  said  in  1984  (49 
FR  6602,  6614  supra): 

•   *   *  [Tlhe  Commission  believes  that  its 
Judgment  Officers  will  possess  the  ability  to 
comprehend  the  often  complex  factual 
contexts  of  commodity-related  disputes,  to 
recognize  critical  issues  of  fact  and  law  in  the 
proceeding,  to  evaluate  oral  testimony  and  to 
conduct  oral  examination,  and  to  render  a 
well<onsidered  initial  decision  in  the 
proceeding.  Accordingly,  the  Commission 
believes  that  there  is  no  basis  for  precluding 
Judgment  Officers  from  exercising  any 
functions  performed  by  Administrative  Law 
judges. 

Since  the  Judgment  Officers  have 
demonstrated  their  competence  to 
decide  cases  from  the  time  the  summary 
procedure  was  instituted,  neither  the 
Commission  nor  the  parties  should  be 
deprived  of  the  savings  in  both  cost  and 
time  which  will  inure  to  their  benefit  by 
raising  the  ceihng  from  $10,000  to 
$30,000. 

Accordingly,  in  order  to  increase  the 
efficiency  of  the  Office  of  Proceedings, 
the  Commission  is  raising  the  ceiling 
from  $10,000  to  $30,000. 


C.  Clarification 

Section  222  of  the  Futures  Trading 
Practices  Act  of  1992  amended  Section 
14  of  the  Commodity  Exchange  Act  to 
provide  for  punitive  damages  in 
reparation  cases.  Section  14  of  the 
Commodity  Exchange  Act,  as  amended, 
provides  that  any  person  complaining  of 
any  violation  of  any  provision  of  this 
Act  or  any  rule,  regulation,  or  order 
issued  pursuant  to  this  Act  by  any 
person  who  is  registered  under  this  Act 
may,  at  any  time  within  two  years  after 
the  cause  oLaction  accrues,  apply  to  the 
CommLssum  for  an  order  awarding — (A) 
actual  damages  proximately  caused  by 
such  violation.  If  an  award  of  actual 
damages  is  made  against  a  floor  broker 
in  connection  with  the  execution  of  a 
customer  order,  and  the  futures 
commission  merchant  which  selected 
the  floor  broker  for  the  execution  of  the 
customer  order  is  held  to  be  responsible 
under  section  2(a)(1)  for  the  fioor 
broker's  violation,  such  futures 
commission  merchant  may  be  required 
to  satisfy  such  award;  and  (B)  in  the 
case  of  any  action  arising  from  a  willful 
and  intentional  violation  in  the 
execution  of  an  order  on  the  fioor  of  a 
contract  market,  punitive  or  exemplary 
damages  equal  to  no  more  than  two 
times  the  amount  of  such  actual 
damages.  If  an  award  of  punitive  or 
exemplary  damages  is  made  against  a 
floor  broker  in  connection  vdth  the 
execution  of  a  custom.er  order,  and  the 
futures  commission  merchant. which 
selected  the  floor  broker  for  the 
execution  of  the  customer  order  is  held 
to  be  responsible  under  section  2(a)(1) 
for  the  floor  broker's  violation,  such 
futures  commission  merchant  may  be 
required  to  satisfy  such  award  if  the 
floor  broker  fails  to  do  so,  except  that 
such  requirement  shall  apply  to  the 
futures  commission  merchant  only  if  it 
willfully  and  intentionally  selected  the 
floor  broker  witli  the  intent  to  assist  or 
facilitate  the  floor  broker's  violation. 

On  its  face,  this  statutory  provision 
appears  to  be  self-executing.  However, 
some  questions  have  arisen  regarding  its 
implementation.  Consequently,  the 
Commission  has  determined  that  it 
should  clarify  its  regulations  in  order  to 
notify  the  public  as  to  how  it  intends  to 
administer  this  provision. ■• 

The  first  question  is  whether  pimitive 
damages  will  affect  the  type  of 
proceeding  accorded  under  the 
regulations.  For  example,  in  a  case  with 
claimed  actual  damages  of  $20,000  and 
claimed  punitive  damages  of  $40,000, 


» In  this  connwrtiDn.  the  Commi«ion  wishes  to 
malce  clear  lh;jl  if  doe.s  not  view  this  provision  as 
requiring  actual  execution  of  an  order  before 
punitive  damages  may  be  awarded. 


r^ 
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which  level  of  proceeding  would  be 
instituted?  The  Commission  has 
determined  that  the  governing  factor  in 
all  cases  should  be  total  damages 
claimed;  therefore,  in  the  example 
above,  the  case  would  be  assigned  to  the 
formal  decisional  procedure.  Sections 
12.2,  12.13,  12.18,  12.25, 12.204,  12.210, 
and  12.314  have  been  revised 
accordingly. 

Second,  in  order  to  put  a  claimant  on 
notice  as  to  the  prerequisites  for  such  an 
award,  and  assure  that  respondents  have 
requisite  notice  to  defend  claims  for 
punitive  damages,  the  Commission  has 
revised  sections  12.2  and  12.13.  As  a 
prerequisite  to  an  award  of  punitive 
damages,  a  complainant  must  claim 
actual  and  punitive  damages,  prove 
actual  damages,  and  demonstrate  that 
punitive  damages  are  appropriate. 
Claimants  will  thus  be  on  notice  as  to 
the  requirements;  respondents  will  have 
requisite  notice  to  defend  claims  for 
punitive  damages. 

The  Administrative  Procedure  Act,  5 
U.S.C.  553(b)  requires  in  most  instances 
that  a  notice  of  proposed  rulemaking  be 
published  in  the  Federal  Register  and 
that  opportunity  for  comment  be 
provided  when  an  agency  promulgates 
new  regulations  or  changes  to  existing 
regulations.  Section  553(b)  sets  forth  an 
exception,  however,  for  rules  of  agency 
organization,  procedure,  or  practice. 
The  Commission  has  determined  that 
these  revisions  to  its  reparation  rules  to 
clarify  its  interpretation  of  the  punitive 
damage  provision  of  the  Act  constitute 
rules  of  agency  practice  or  procedure 
and,  accordingly,  that  notice  and 
comment  procedures  are  not  required. 

III.  Related  Matters 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
CRFA"),  5  U.S.C.  601  et  seq.  (1988), 
requires  that  agencies,  in  adopting  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  part  12 
reparation  rules  are  not  subject  to  the 
provisions  of  RFA  because  they  relate 
solely  to  agency  organization, 
procedure,  and  practice.'  Nevertheless, 
because  they  do  not  impose  regulatory 
obligations  en  commodity  professionals 
and  small  commodity  firms,  and 
because  the  corrections  and 
amendments  will  expedite  and  improve 
the  reparation  procedures,  the 
Commission  does  not  expect  the  rule  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 


'  49  FR  6602.  6621  (February  22.  1984). 


Accordingly,  pursuant  to  Rule  3(a)  of 
the  RFA  (5  U.S.C.  605(b)),  the  Acting 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  received  no  comments 
concerning  its  determination  in  this 
regard. 

List  of  Subjects  in  17  CFR  Part  12 

Administrative  practice  and 
procedure.  Commodity  exchanges. 
Commodity  futures.  Reparations 

PART  12— RULES  RELATING  TO 
REPARATIONS 

Part  12  of  chapter  I  of  title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  4a(j),  12(a)(5),  and  18. 

§12.1     [Corrected] 

2.  In  the  first  sentence  of  §  12.1(c)  the 
comma  after  "complaints"  is  removed; 
the  comma  after  "thereto"  is  removed 
and  a  period  is  added  in  its  place.  The 
rest  of  the  paragraph  is  removed. 

3.  Section  12.2  is  revised  to  read  as 
follows: 

§12.2    Dennitions. 

For  purposes  of  this  part: 

Act  means  the  Commodity  Exchange 
Act.  as  amended.  7  U.S.C.  1 ,  et  seq.; 

Administrative  Law  Judge  means  an 
administrative  law  judge  appointed 
pursuant  to  the  provisions  of  5  U.S.C. 
3105; 

Commission  means  the  Commodity 
Futures  Trading  Commission; 

Commission  decisional  employee 
means  an  employee  or  employees  of  the 
Commission  who  are  or  may  reasonably 
be  expected  to  be  involved  in  the 
decisionmaking  process  in  any 
proceeding,  including,  but  not  limited 
to:  A  Judgment  Officer;  members  of  the 
personal  staffs  of  the  Commissioners, 
but  not  the  Commissioners  themselves; 
members  of  the  staffs  of  the 
Administrative  Law  Judges,  but  not  an 
Administrative  Law  Judge;  members  of 
the  staffs  of  the  Judgment  Officers; 
members  of  the  Office  of  the  General 
Counsel;  members  of  the  staff  of  the 
Office  of  Proceedings;  and  other 
Commission  employees  who  may  be 
assigned  to  hear  or  to  participate  in  the 
decision  of  a  particular  matter. 

Complainant  means  a  person  who, 
individually  or  jointly  with  others,  has 
applied  to  the  Commission  for  a 
reparation  award  pursuant  to  section 
14(a)  of  the  Act,  but  shall  not  include 
a  cross  claimant  or  any  other  type  of 


third  party  claimant.  The  term 
"complainant"  under  these  rules 
applies  equally  to  two  or  more  persons 
who  have  applied  jointly  for  a 
reparation  award; 

Complaint  means  any  document 
which  constitutes  an  application  for  a 
reparation  award  pursuant  to  section 
14(a)  of  the  Act,  regardless  of  whether 
it  is  denominated  as  such; 

Counterclaim  means  an  application 
for  a  reparation  award  by  a  respondent 
against  a  complainant  which  satisfies 
the  requirements  of  §  12.19.  A 
counterclaim  does  not  mean  a  cross 
claim  or  other  type  of  third  party  claim; 

Director  of  the  Office  of  Proceedings 
means  an  employee  of  the  Commission 
who  serves  as  the  administrative  head  of 
that  Office,  with  responsibility  and 
authority  to  assure  that  these  part  12 
Reparation  Rules  are  administered  in  a 
manner  which  will  effectuate  the    - 
purposes  of  section  14(b)  of  the  Act.  The 
Director  is  authorized  to  convene 
meetings  of  all  personnel  in  the  Office 
of  Proceedings,  including 
Administrative  Law  Judges  and  their 
personally  assigned  law  clerks.  The 
Director  shall  have  the  authority  to 
delegate  his  duties  to  administer 
§§  12.15,  12.24,  12.26  and  12.27,  and, 
shall  have  the  authority  to  assign  and, 
if  necessary,  reassign  the  duties  of,  and 
set  reasonable  standards  for 
performance  for,  all  personnel  in  the 
Office,  including  the  Judgment  Officers, 
but  not  including  Administrative  Law 
Judges  and  their  personally  assigned 
law  clerks; 

Ex  parte  communication  means  an 
oral  or  written  communication  not  on 
the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  does  not  include: 

(1)  A  discussion,  after  consent  has 
been  obtained  from  all  of  the  named 
parties,  between  a  party  and  a  Judgment 
Officer  or  Administrative  Law  Judge,  or 
the  staffs  of  the  foregoing,  pertaining 
solely  to  the  possibility  of  settling  the 
case  without  the  need  for  a  decision; 

(2)  Requests  for  status  reports, 
including  questions  relating  to  service 
of  the  complaint,  and  the  registration 
status  of  any  persons,  on  any  matter  or 
proceeding  covered  by  these  rules;  or 

(3)  Requests  made  to  the  Office  of 
Proceedings  or  the  Office  of  the  General 
Counsel  for  interpretation  of  these  rules. 

Formal  decisional  procedure  mean*, 
where  the  amount  of  total  damages 
claimed  exceeds  $30,000,  exclusive  of 
interest  and  costs,  a  procedure  elected 
by  the  complainant  or  a  respondent 
where  the  parties  may  be  granted  an  oral 
hearing.  A  formal  decisional  proceeding 
is  governed  by  subpart  E; 
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Hearing  means  that  part  of  a 
proceeding  which  involves  the 
submission  of  proof,  either  by  oral 
presentation  or  written  submission; 
-^ntt^rested  person  means  any  party, 
and  includes  any  person  or  agency 
permitted  limited  participation  or  to 
state  views  in  a  reparation  proceeding, 
or  ether  person  who  might  be  adversely 
affected  or  aggrieved  by  the  outcome  of 
a  proceeding  (including  the  officers, 
agents,  employees,  associates,  affiliates, 
attorneys,  accountants  or  other 
representatives  of  SLch  persons),  and 
any  other  person  having  a  direct  or 
indirect  pecuniary  or  other  interest  in 
the  outcome  of  a  proceeding; 

Judgment  Officer  means  an  employee 
of  the  Commission  who  is  authorized  to 
conduct  the  proceeding  and  render  a 
decfsjTJi>-in  a  summary  decisional 
proceeding  or  a  voluntary  decisional 
proceeding.  In  appropriate 
circimistances,  the  functions  of  a 
Judgment  Officer  may  be  performed  by 
an  Administrative  Law  Judge; 

Office  of  the  General  Counsel  refers  to 
the  members  of  the  Commission's  staff 
who  provide  assistance  to  the 
Commission  in  its  direct  review  of  any 
proceeding  condurted  pursuant  to  these 
rules; 

Office  of  Proceedings  means  that 
Office  within  the  Commission 
comprised  of  the  .Administrative  Law 
Judges,  Judgment  Officers,  the  Director 
of  that  Office,  the  Proceedings  Clerk, 
and  members  of  the  staffs  of  the 
foregoing,  which  administers  these  part 
12  Reparation  Rules,  other  than  the 
rules  authorizing  direct  review  by  the 
Commission; 

Order  means  the  whole  or  any  part  of 
a  final  procedural  or  substantive 
disposition  of  a  reparation  proceeding 
bv  the  Commission,  an  Administrative 
Law  Judt;e,  a  Judgment  Officer,  or  the 
Proceedings  Clerk; 

Party  means  a  complainant, 
respondent  or  any  other  person  or 
agency  named  or  admitted  as  a  party  in 
a  reparation  matter; 

Person  means  any  individual, 
association,  partnership,  corporation  or 
trust; 

Pleading  means  the  complaint,  the 
answer  to  the  complaint,  any 
supplement  or  amendment  thereto,  and 
any  reply  to  the  foregoing; 

Proceeding  means  a  case  in  which  the 
pleadings  have  been  forwarded  and  in 
which  a  procedure  has  been 
commenced  pursuant  to  §  12.26; 

Proceedings  Oerk  means  that  member 
of  the  Commission's  staff  in  the  Office 
of  Proceedings  who  shall  maintain  the 
Commission's  reparation  docket,  assign 
reparation  cases  to  an  appropriate 


decisionmaking  official,  and  act  as 
custodian  of  the  records  of  proceedings; 

Punitive  damages  means  damages 
awarded  (no  more  than  two  times  the 
amount  of  actual  damages)  in  the  c^se 
of  any  action  arising  from  a  willful  and 
intentional  violation  in  the  execution  of 
an  order  on  the  floor  of  a  contract 
market.  An  order  does  not  have  to  be 
actually  executed  to  render  a  violation 
subject  to  punitNjB  damages.  As  a 
prerequisite  to  arJ.»ward  of  punitive 
damages,  a  complainant  must  claim 
actual  and  punitive  damages,  prove 
actual  damages,  and  demonstrate  that 
punitive  damages  are  appropriate; 

Registrant  means  any  person  who — 

(1)  Was  registered  under  the  Act  at  the 
lime  of  the  alleged  violation; 

(2)  Is  subject  to  reparation 
proceedings  by  virtue  of  section  4m  of 
the  Commodity  Elxchange  Act, 
regardless  of  whether  such  person  was 
ever  registered  under  the  Act;  or 

(3)  Is  otherwise  subject  to  reparation 
proceedings  under  the  Act; 

Feparation  award  means  the  amount 
of  monetary  damages  a  party  may  be 
ordered  to  pay; 

Respondent  means  any  person  or 
persons  against  whom  a  complainant 
seeks  a  reparation  award  pursuant  to 
section  14(a)  of  the  Act; 

Summary  decisional  procedure 
means,  where  the  amount  of  total 
damages  claimed  does  not  exceed 
$30,000,  exclusive  of  interest  and  costs, 
a  procedure  elected  by  the  complainant 
or  the  respondent  wherein  an  oral 
hearing  need  not  be  held  and  proof  in 
support  of  each  party's  case  may  be 
supplied  in  the  form  and  manner 
prescribed  by  §  12.208.  A  summary 
decisional  proceeding  is  governed  by 
subpart  D; 

Voluntary  decisional  procedure 
means,  regardless  of  the  amount  of 
damages  claimed,  a  procedure  which 
the  complainant  and  the  respondent 
have  chosen  voluntarily  to  submit  their 
claims  and  counterclaims,  allowable 
under  these  rules,  for  an  expeditious 
resolution  by  a  Judgment  Officer.  By 
electing  the  voluntary  decisional 
procedure,  parties  agree  that  a  decision 
issued  by  a  Judgment  Officer  shall  be 
without  accompanying  findings  of  fact 
and  shall  be  final  without  right  of 
Commission  review  or  judicial  review. 
A  voluntary  decisional  proceeding  is 
governed  by  subpart  C  of  these  rules. 

§12.6    [Corrected] 

4.  In  §  12.6(b)  the  word  "the"  is  added 
between  "expiration  oF"  and  "time", 

§12.7    [Corrected) 

5.  In  §  12.7(b)  introductory  text,  the 
phrase  "communication  prohibited  by 


paragraph  (b)"  is  revised  to  read 
"communication  prohibited  by 
paragraph  (a)". 

6.  In  §  12.7(c)(3)  the  reference  to  "17 
CFR  140.735-3(b)(3)."  is  revised  to  read 
"5  CFR  2635.101(b).". 

§12.10    [Corrected] 

7.  In  §12.10(al(l)  add  "a"  between 
"course  of  and  "proceeding". 

8.  In  §  12.10(a)(3)  the  phrase  "Chief  of 
the  Opinions  Section"  is  revi.sed  to  read 
"Deputy  General  Counsel  for  Opinions". 

§12.13    [Corrected  and  Amended] 

9.  In  §  12.13(a)  the  phrase  "(as  defined 
in  §  12.2(y))"  is  revised  to  read  "(as 
defined  in  §12,2)". 

10.  §  12.13(b)(l)(v)  and  (viii)  are 
revised  to  read  as  follows: 

§  12.13    Complaint;  election  o(  procedure. 

***** 

(1)  *  *  • 

(v)  The  amount  of  damages  the 
complainant  claims  to  have  suffered  and 
the  method  by  which  those  damages 
have  been  computed,  the  amount  of 
punitive  damages  (no  more  than  two 
times  the  amount  of  such  actual 
damages)  the  complainant  claims,  if 
any,  and  how  complainant  plans  to 
demonstrate  that  punitive  damages  are 
appropriate; 
***** 

(viii)  An  election  of  a  decisional 
procedure  pursuant  to  subpart  C,  D,  or 
E.  (A  procedure  pursuant  to  subpart  D 
may  be  elected  only  if  the  total  amount 
of  damages  claimed,  exclusive  of 
interest  and  costs,  does  not  exceed 
$30,000.  A  procedure  pursuant  to 
subpart  E  may  be  elected  only  if  the 
total  amount  claimed  as  damages, 
exclusive  of  interest  and  costs,  exceeds 
$30,000);  and 

•  •  •  *  • 

11.  In  §  12.13(b)(2)  the  phrase 
"believes  that"  is  revised  to  read 
"believes  the". 

12.  §12.16  is  revised  to  read  as 
follows: 

§  12.16    Response  to  complaint 

Within  25  days  after  the  complaint 
has  been  .served  by  the  Office  of 
Proceedings  on  the  re^strant,  or  within 
such  additional  time  (not  to  exceed  10 
days  absent  extraordinary 
circumstances)  as  the  Director  of  the 
Office  of  Proceedings,  or  his/her  delegee 
may  grant,  for  good  cause  shown,  each 
registrant  shall  either — 

(a)  Satisfy  the  complaint  in 
accordance  with  §  12.17  of  these  rules; 
or 
/    (b)  Answer  the  complaint  in  the 
maimer  prescribed  by  §  12.18  of  these 
rules. 
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13.  §  12.18(a)(7)  is  re\'ised  to  read  as 
follows: 

§  12.18    Answer,  election  of  procedure. 

***** 

(a)  *  *  * 

(7)  An  election  of  an  alternative 
decisional  procedure  pursuant  to 
subparts  C,  D,  or  E  of  these  rules.  (A 
proceeding  pursuant  to  subpart  D  may 
be  elected  only  if  the  amount  of  actual 
damages  claimed  in  the  complaint  or  as 
counterclaims,  exclusive  of  interest, 
costs,  and  punitive  damages,  does  not 
exceed  $30,000.  A  procedure  pursuant 
to  subpart  E  may  be  elected  only  if  the 
amount  of  actual  damages  claimed  in 
the  complaint  or  as  coimterclaims, 
exclusive  of  interest,  costs,  and  punitive 
damages  exceeds  $30,000; 


§12.25    (Amended] 

14.  In  §  12.25(a)(1)  "$25.00:"  is 
revised  to  read  "$50.00:". 

15.  In  §  12.25(a)(2)  "$10,000,"  is 
revised  to  read  "$30,000."  and 
"$100.00."  is  revised  to  read^$125.00.". 

16.  In  §  12.25(a)(3)  "$10,000."  is 
revised  to  read  "$30,000,"  and 
"$200.00."  is  revised  to  read  "$250.ClO." 

17.  In  §  12.25fb)(l)  "$10,000"  is 
revised  to  read  "$30,000". 

18.  In  §  12.25(b)(2)  "SIO.OOO"  is 
revised  to  read  "$30,000",  and 
"$175.00."  is  revised  to  read  "$200.00.". 

19.  In  §  12.25(c)  "$175.00"  is- revised 
to  read  "$200.00". 

§12.26    [Amended] 

20.  In  §  12.26(a)  "within  60  days 
thereafter."  is  revised  to  read  "within  50 
days  thereafter.". 

21.  In  §  12.26(b)  "$10,000,"  is  revised 
to  read  "$30,000.",  and  "within  60  days 
thereafter."  is  revised  to  read  "within  50 
davs  thereafter.". 

22.  In  §  12.26(c)  "$10,000,"  is  revised 
to  read  "$30,000",  "within  60  days 
thereafter."  is  revised  to  read  "within  50 
days  thereafter. ',  and  the^-wofds 
"forward  the  pleadings  and  materials  of 
record  to  a  Proceedings  Officer  for 
discovery  purposes,  and"  are  removed. 

§  12.30    [Amended] 

23.  hi  §  12.30(d)  the  phrase  "within 
forty  (40)  days  (and  all  discovery  shall 
be  completed  within  sixty  (60)  days"  is 
revised  to  read  "within  30  days  (and  all 
discovery  shall  be  completed  within  50 
days)  '  and  the  last  sentence  is  removed. 

§12.106    [Amended] 

24.  !n  §  12.106(c)  the  phrase  "(other 
than  costs  assessed  as  a  sanction  for 
abuse  of  discovery)"  is  revised  <o  read 
"(other  than  the  Sling  fee  andcosts 
assessed  as  a  So notion  for  abuse  of 
discovery)". 


25.  Section  1 2.201  (g)  is  revised  to 
read  as  follows: 

§12.201     Functions  and  responsibilities  of 
the  Judgment  Ottlcer. 

•         *         *         *        • 

(g)  If  an  oral  hearing  is  ordered,  to '' 
preside  at  the  hearing,  which  shall  .^ 
include  the  authority  to  receive  relevant 


witnesses  are  on  file  with  the  Office  of 
Proceedings,  and  warn  that  failure  to 
provide  correct  telephone  numbers  may 
be  deemed  waiver  of  that  party's  right 
to  participate  in  the  hearing,  to  present 
evidence,  or  to  cross-examine  other 
witnesses.  If  a  party  is  unavailable  by 
telephone  at  the  appointed  time,  any 


evidenck  to  administer  oaths  and 
affirmatfons,  to  examine  witnesses, 
to  rule  on  offers  of  proof; 


\^other  party  in  attendance  may  present 


and 


§12.204    [Amended] 

26.  In  §  12.204(a)  ' 
to  read  "$30,000". 


'$10,000"  is  revised 


27.  In  §  12.204(b)  "$10,000"  is  i^\ised 
to jsad  "$30,000". 

28rSection  12.208(b)  is  revised  to 
read  aS  follows: 

\ 
§  1 2.208    Submissions  c|  proof. 
***** 

(b)  Oral  testimony  and  examination. 
The  Judgment  Officer  may  order  an  oral 
hearing  for  the  presentation  of 
testimony  and  examination  of  the 
parties  and  their  witnesses  when 
appropriate  and  necessary  for  the 
resolution  of  factual  issues,  upon 
motion  by  either  a  party  or  the  Judgment 
Officer.  An  oral  hearing  held  under  this 
section  will  be  convened  by  conference 
telephone  call  as  provided  in 
§  12.2Q9(b),  except  that  an  in-per^SiT^ 
hearing  may  be  held  in  Washington, 
D.C.,  under  the  circumstances  set  forth 
in  §  12.209(c).  j 

29.  §  12.209  is  revised  to  read  as    ^ 
follows: 

§12.209    Oral  testimony, 

(a)  Generally.  When  the  Judgment 
Officer  determines  that  an  oral  hearing 
is  necessary  and  appropriate,  such  oral 
hearing  will  be  held  either  by  telephone 
or  in  person  in  Washington,  D.C.,  as  set 
forth  below.  The  Judgment  Officer,  in 
his  or  her  discretion  with  consideration 
for  the  convenience  of  the  parties  and 
their  witnesses,  will  determine  the  time 
and  date  of  such  hearing.  During  an  oral 
hearing,  in  his  or  her  discretion,  the 
Judgment  Officer  may  regulate 
appropriately  the  course  and  sequence 
of  testimony  and  examination  of  the 
parties  and  their  witnesses  and  limit  the 
issues, 

(b)  Telephonic  hearings.  When  a 
Judgment  Officer  has  determined  to 
hold  an  oral  hearing  by  telephone,  an 
order  to  that  effect  will  be  issued  at  least 
15  days  prior  to  the  hearing  notifying 
the  parties  of  the  date  and  time  of  the 
hearing.  The  order  will  direct  the  parties 
to  confirm,  at  least  48  hours  in  advance 
of  the  hearing,  that  the  correct  telephone 
numbers  for  the  parties  and  their 


testimony,  and  the  Judgment  Officer 
also  mayuftpSse  any  appropriate 
sanctionuisted  in  §  12.35.  All  telephonic 
hearings  Vill  be  recorded  electronically 
but  will  be  transcribed  only  upon 
direction  of  the  Judgment  6ffice^(if 
necessary)  or  in  the  event  of 
Commission  review.  The  parties  may 
secure  a  copy  of  the  recording  of  the 
bearing  from  the  Proceedings  Clerk 
upon  written  request  and  payment  of 
the  cost  of  the  recording. 

(c)  Washington,  B.C.  hearings.  In 
exceptional  circumstances  and  when  an 
in-person  hearing  is  determined  to  be 
necessary  in  resolving  the  issues,  the 
Judgment  Officer  may  order  an  in- 
person  hearing  in  Washington,  D.C. 
upon  wrritten  request  by  a  party  and  the 
agreement  of  at  least  one  opposing 
party.  The  Judgment  Officer  will  issue 
notice  of  the  time,  date,  and  location  of 
an  in-person  hearing  to  the  parties  at  ^ 
least  30  da^  in  advance  of  the  hearilig. 
E.xcept  6s  otherwise^ provided  herein,  an 
in-person  hearing  will  be  held  and 
recorded  in  themanner  prescribed  in 

§  12.312(c)  through  (f)  of  these  rules.  A 
party  not  agreeing  to  appear  at  the 
hearing  in  Washington,  D.C,  may  be 
ordered  to  participate  by  telephone.  Any 
party  not  appearing  in  person  or  by 
telephone  will  be  deemed  to  have 
waived  the  right  to  participate  in  the 
hearing,  to  present  evidence,  or  to  cross- 
examine  other  witnesses;  further,  that 
party  may  be  subject  to  such  action 
under  §  12.35  as  the  Judgment  Officer 
may  find  appropriate.  The  Judgment 
Officer  may  order  any  party  who 
requests  or  agrees  to  appear  at  a  hearing 
in  Washington,  D.C.  and  fails  to  appear 
without  good  cause,  to  pay  any 
reasonable  costs  unnecessarily  incurred 
by  parties  appearing  at  such  a  hearing. 

(d)  Compulsory  process.  An 
application  for  a  subpoena  requiring  a 
non-party  to  participate  in  a  telephonic 
hearing  or  to  appear  at  an  in-person 
hearing  in  Washington,  D.C,  may  be 
made  in  writing  to  the  Judgment  Officer 
w  ithout  notice  to  the  other  parties  The 
standards  for  issuance  or  denial  of  an 
application  for  a  subpoena,  the  serv  ice 
and  travel  fee  requirements,  and  the 
method  for  enforcing  such  subpoenas 
are  set  forth  at  §  12.313  of  these  rules. 
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§12.210    [Corrected  and  Arrsnded] 

3U.  In  §  12.210(a)  the  phrase  "pay 
reparation  award"  is  revised  to  read 
"pay  a  reparation  award". 

31.  In  §  12.210fb)l4)  "respondent's 
violations,  which"  is  revised  to  read 
'respondent's  violations,  the  amount  of 
punitive  damages,  if  any.  for  which 
respondent  is  liable  to  complainant, 
which"  and  "SIO.OOO."  is  revised  to 
read  "$30,000."  both  t^jaes  that  it 
appears. 


§12.314    [Amended] 

32.  In  §  12.314lbj(4)  "violations,  and 
the  amount,"  is  revised  to  read 
"violations,  the  amount  of  punitive 
dam.ages  if  warranted,  and  the  amount." 

§12.315    [Amended] 

33.  In  the  heading  of  §  12.315 
"SIO.OOO."  is  revi,sed  to  read  "$30,000.". 

34.  In  §  12.315  "$10,000."  is  revised 
to  read  "$30,000."  both  times  that  it 
appears. 

§12.404    [Corrected] 

35.  In  §  12  404  the  phrase  "of 
proceeding  on  appeal  of  review  before" 
is  revised  to  read  "of  proceedings  on 
appeal  before". 

§12.408    [Corrected] 

36  The  heading  of  §12.408  is  revised 
to  read  "Delegation  of  authoritylo  the 
Deputy  General  Counsel  for  Opinions." 

37.  In  the  first  sentence  of  §  12.408 
revise  the  phrase  "Chief  of  the  Opinions 
Section"  to  read  "Deputy  General 
Counsel  for  Opinions". 

38.  In  ^  12.408(b)  revise  the  phrase 
"Chief  of  the  Opinions  Section"  to  read 
"Depul%  General  Counsel  for  Opinions". 

Issued  by  Order  of  the  Commission. 

Dated:  February  23,  1994. 
Jean  A.  Webb, 
Secretory  of  the  Commission. 
|FR  Df.K  94-4574  Filed  2-28-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  450 

[Docket  No.  89N-O440] 

Antibiotic  Drugs;  New  Tests  and 
Specifications  for  Doxorubicin 
Hydrochloride  and  Its  Dosage  Forms 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


antibiotic  drug  regulations  by  revising 
the  accepted  standards  for  doxorubicin 
hydrochloride  bulk  and  its  dosage  forms 
to  reflect  advances  in  analytic  chemistry 
and  improvements  in  the  manufacturing 
technology  of  this  antibiotic  drug.  These 
actions  are  being  taken  at  the  request  of 
a  manufacturer  and  will  provide  better 
quality  control  of  this  product. 
DATES:  Effective  March  1.  1994;  wxitten 
comments,  notice  of  participation,  and 
request  for  a  hearing  by  March  31.  1994; 
data,  information,  and  analyses  to 
justify  a  hearing  by  May  2,  1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Focxl  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  A,  Dionne.  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Adm.inistration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301^43-0335. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  3.  1990 
(55  FR  18617).  FDA  proposed  to  amend 
the  antibiotic  drug  regulations  for 
doxorubicin  hydrochloride  bulk  and  its 
dosage  forms  to  reflect  the  significant 
improvement  in  the  extraction  and 
chromatographic  separation  methods 
since  the  original  promulgation  of 
regulations  for  doxorubicin 
hydrochloride  in  1976.  This 
improvement  in  pianufacturing 
technology  and  analytical  testing 
methodology  has  resulted  in  the 
production  of  highly  purified  drug 
substances  and  finished  dosage  forms. 

Specifically.  FDA  proposed  to  amend 
the  regulations  for  doxorubicin 
hydrochloride  bulk  to:  (1)  Revise  the 
doxorubicin  hydrochloride  content 
limits  from  900  to  1,100  micrograms  per 
milligram  (ng/mg)  on  the  anhydrous 
basis  to  970  to  1,020  jig-'mg  on  the 
anhydrous  and  solvent-free  basis;  (2) 
revise  the  high-pressure  liquid 
chromatography  (HPLC)  test  currently 
specified  for  determining  the  content  of 
doxorubicin  hydrochloride;  (3)  revise 
the  pH  range  limits  from  a  range  of  3.8 
to  6.5  to  a  rangeof  4.0  to  5.5;  (4)  add 
a  total  solvent  residue  test  v\'ith  an 
upper  limit  of  not  more  than  2.5 
percent;  (5)  add  a  chromatographic 
purity  test  with  a  total  impurity 
specification  of  not  more  than  3.0 
percent;  (6)  delete  the  microbiological 
agar  diffusion  assay  for  determining 
microbiological  activity;  and  (7)  revise 
the  solution  used  for  the  disposition  of 
waste  material  from  synthetic  detergent 
to  dilute  sodium  hypochlorite. 


FDA  also  proposed  to  amend  the 
regulations  for  doxorubicin 
hydrochloride  for  injection  to:  (1)  Revise 
the  HPLC  test  currently  specified  for 
determining  the  content  of  doxorubicin 
hydrochloride;  (2)  revise  the  pH  range 
limits  from  a  range  of  3.8  to  6.5  to  a 
range  of  4.5  to  6.5;  (3)  add  a  provision 
to  the  product  description  permitting 
the  product  to  contain  methylparaben; 

(4)  replace  the  pyrogen  test  with  the 
U.S.  Pharmacopeia  (U.S. P.)  Bacterial 
Endotoxin  Test  with  an  upper  limit  of 
not  more  than  2.2  U.S. P.  endotoxin 
units/mg  of  doxorubicin  hydrochloride; 

(5)  delete  the  microbiological  activity 
specification  for  the  doxorubicin 
hydrochloride  used  in  making  the 
product;  (6)  delete  the  depressor 
substances  test  for  the  product  and  add 
the  depressor  substances  .specification 
for  the  doxorubicin  hydrochloride  used 
in  making  the  product;  and  (7)  revise 
the  solution  used  for  the  disposition  of 
waste  materiarfrom  synthetic  detergent 
to  dilute  sodium  hypochlorite. 

FDA  also  proposed  to  the  amend  the 
regulation  for  doxorubicin 
hydrochloride  injection  to:  (1)  Revise 
the  HPLC  test  currently  specified  for 
determining  the  content  of  doxorubicin 
hydrochloride;  (2)  replace  the  pyrogen 
test  with  the  U.S. P.  Bacterial  Endotoxin 
Test  with  an  upper  limit  of  not  more 
than  2.2  U.S. P.  endotoxin  units/mg  of 
doxorubicin  hydrochloride;  (3)  delete 
the  microbiological  activity 
specification  for  the  doxorubicin 
hydrochloride  used  in  making  the 
product;  and  (4)  revise  the  solution  used 
for  the  disposition  of  waste  material 
from  synthetic  detergent  to  dilute 
sodium  hypochlorite. 

Interested  persons  were  given  until 
July  2.  1990,  to  submit  written 
comments  on  this  proposal  and  until 
June  4,  1990,  to  submit  requests  for  an 
informal  conference.  One  comment  was 
received  from  the  manufacturer 
requesting  the  proposed  changes.  This 
comment  involved  the  description  of 
the  preparation  of  the  resolution  test 
solution  and  the  system  suitability 
requirements  for  the  new  HPLC  method. 
The  manufacturer  requested  that  the 
preparation  method  in  U.S. P.  XXII, 
supp.  I.  be  used  and  that  the  system 
suitability  requirements  be  those  in 
U.S.P.  XXII.  supp.  I. 

FDA  believes  tJiat  both  the  method  in 
the  proposal  and  the  U.S.P.  method  of 
preparation  for  the  resolution  test 
solution  give  satisfactory  production  of 
doxorubicinone  and.  therefore,  will 
present  both  methods  in  this  final  rule. 
FDA  believes  that  the  term  "asymmetry 
factor"  is  the  correct  one  because 
measurements  are  being  made  on  both 
sides  of  the  HPLC  peak  and  not  just  the 
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tailing  side.  This  final  rule  will, 
-therefore,  use  the  term  "asymmetry 
factor"  and  will  not  be  the  same  as  the 
U.S. P.,  which  uses  the  term  "tailing 
factor."  To  be  consistent  with  the 
U.S.P.,  however,  this  final  rule  will  use 
limits  of  not  less  than  0.7  and  not  more 
than  1.2  instead  of  not  less  than  0.9  and 
not  more  than  1.2  that  were  proposed. 
FDA  also  beheves  that  column 
efficiency  should  be  stated  as  absolute 
column  efficiency  (hr)  and  not  as 
theoretical  plates  (n),  because  the 
number  of  theoretical  plates  varies  with 
the  length  and  particle  size  of  the 
packing  in  the  column.  If  the  column  is 
packed  with  lO-micrometer  (jim)  <^ 

particles  and  is  25  centimeters  (cm) 
long,  then  a  column  efficiency  of  not 
greater  than  10.0  is  equivalent  to  2,500 
tlieoretical  plates  which  is  close  to  the 
2,250  plates  stated  in  the  U.S.P.  The 
efficiency  of  the  column,  which  viill  be 
stated  in  the  final  rule  as  absoljite 
column  efficiency  (h,),  is  satisfaaory  if 
it  is  not  greater  than  10.0,  equivalent  to 
2,500  theoretical  plates  for  a  25-cm 
column  of  10-(un  particles.  To  be 
consistent  with  the  U.S.P.,  the  proposed 
refolution  of  not  less  than  8.0  between 
the  peaks  of  doxorubicin  and 
doxorubicinone  has  been  changed  in  the 
final.rule  to  not  less  than  5.5. 

II.  Eavironmentai  Impact 

The  agency  has  determ.ined  under  21 
C.FR^.  24(c)(6)  that  Ais  action  is  of  a 
typOTiat  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

III.  Economic  Impact 

The  agency  has  considered  the 
economic  impact  of  this  final  rule  and 
has  determined  that  it  does  not  require 
a  regulatory  fiexibility  analysis,  as 
defined  in  the  Regulatory  Fle.xibility  Act 
(Pub.  L.  96-354).  Specifically,  the  final 
rule  would  impose  an  insubstantial 
amendment  to  existing  requirements 
and  would  refine  existing  technical 
provisions  without  imposing  more 
stringent  requirements.  Accordingly,  the 
agency  certifies  that  this  rulemaking 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

IV.  Submitting  Comments  dnd  Filing 
Objections 

Any  person  who  will  be  adversely 
nfferted  by  this  rt^gulation  may  file 
objections  to  it  and  request  a  Hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1) 


on  or  before  March  31,  1994,  a  written 
notice  of  participation  and  request  for  a 
hearing,  and  (2)  on  or  before  May  2, 
1994,  tlie  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  a  hearing  is  not  made 
in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Drugs  will  enter  summary 
judgment  against  the  person(s)  who 
request{s)  the  hearing,  making  findings 
and  conclusions  and  denying  a  hearing. 
All  submissions  must  be  filed  in  tliree 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
document  and  filed  with  the  Dockets 
Management  Branch  (address  above). 

The  procedures  and  requirements 
governing  this  document,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  lo  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314  300. 

All  submissions  under  this  document, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  450 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authori^y  delegated  to  the  Commissioner 
of  Focd  and  Drugs,  21  CFR  part  450  is 
amended  as  follows: 

PART  450— ANTrrUMOR  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
part  450  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food, 
Drug,  uad  Cosmetic  Act  (21  U.S.C.  357). 

2.  Section  450.24  is  a.mended  by 
revising  paragraphs  (a)(l)(i),  (sJdKii). 
and  (a)(l)(v);  by  adding  new  paragraph 
(a)(l)(viii);  by  revising  paragraph 
(a)(3)(i).  the  last  sentence  m  the 
introductory  text  of  paragraph  (b), 
paragraphs  (L)(l)  and  (b)(2):  and  bv 
adding  new  paragraph  (b)(8)  to  read  as 
follows: 


§  450.24     Ooxorubidn  hydrocWonde 

(a)  •   *   * 
(D*   *   * 

(i)  Its  doxorubicin  hydrochloride 
content  is  not  less  than  970  micrograms 
and  not  more  than  1 ,020  micrograms  of 
doxorubicin  hydrochloride  per 
milligram  on  the  anhydrous  and  solvent 
free  basis. 

(ii)  Its  total  solvent  residue  (as  acetone 
and  alcohol)  is  not  more  than  2.5 
percent. 
***** 

(v)  The  pH  of  an  aqueous  solution 
containing  5  milligramsfeer  raiUihter  is 
not  less  than  4.0  and  ncffmore  than  5.5. 

•  *        *        *        *■ 

(viii)  The  total  of  anylmpurities 
detected  by  high-press  Ji  liquid    • 
chromatography  assajJIuot  more  than 
3.0  percent.  ^ 

•  •        *        •        •▼ 

(3)*    •    • 

(i)  Results  of  tests  end  assays  on  the 
batch  for  doxorubicin  hydrochloride 
content,  solvent  residue,  depressor 
substances,  moisture,  pH,  crystallinity, 
identit^r,  and  total  impurities. 

•  ^,  •        «        *        • 

(b)  *  "^   •  Dispose  of  all  waste 
material  by  dilution  with  large  volumes 
of  dilute  sodium  hypochlorite  (bleach) 
solution. 

(1)  Doxorubicin  hydrochloride  content _ 
(high-performance  liquid 
chromatography).  Proceed  as  directed  in 
§  436.216  of  this  chapter,  using  ambient 
temperature,  an  ultraviolet  detection 
system  operating  at  a  wavelength  of  254 
nanometers,  a  4.6-millimeter  X  25- 
ccntimeter  column  packed  with 
microparticulate  (5  to  10  micrometers  in 
diameter)  packing  material,  such  as 
trimelhylsilane  chemically  bonded  to 
porous  silica,  a  flow  rate  of  not  more 
than  2.0  milliliters  per  minute,  and  a 
known  injection  volume  of  between  10 
and  20  microhters.  Mobile  phase, 
working  standard  and  sample  solutions, 
resolution  test  solution,  system 
suitability  requirements,  and 
calculations  are  as  follows: 

(i)  Mobile  phase.  Prepare  a  suitable 
mi.xture  of  water,  acetonitrile.  methanol, 
and  phosphoric  acid  (540J290: 170:2). 
Dissolve  1  gram  of  sodium  lauryl  sulfate 
in  1,000  railhlilers  of  this  solution, 
adjust  with  Z7NA sodium  hydroxide  to  a 
pH  of  3.6±0.1.  Fiher  through  a  suitable 
filter  capiable  of  removing  particulate 
matter  to  0.5  micron  in  diameter.  Degas 
the  mobile  phase  just  prior  to  its 
introduction  into  the  chromatograph. 

(ii)  Preparation  of  worAjng  standard, 
sample,  and  resolution  test  solutions — 
(A)  Working  standard  solution.  Dissolve 
an  accurately  weighed  quantity  of 
doxorubicin  hydrochloride  working 
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standard  in  mobile  phase  to  obtain  a 
solution  having  a  known  concentration 
cf  0  1  milligram  of  doxorubicin 
hydrof:hloride  per  milliliter. 

(B)  Sample  solution.  Transfer 
approximately  20  milligrams  of  sample, 
accurately  weighed,  to  a  200-milliliter 
volumetric  flask,  add  mobile  phase  to 
volume,  and  mix.  This  yields  a  solution 
containing  0.1  milligram  of  doxorubicin 
hvdro<:hloride  per  milliliter  (estimated). 

(C)  Resolution  test  solution.  Use  either 
of  the  following  preparation  methods: 

(2)  To  2  millUitersof  a  1.0  milligram 
per  milliliter  solution  of  doxorubicin 
hydrochloride,  add  20  microliters  of  IN 
hydrochloric  acid  Hold  for  30  minutes 
at  95  °C  in  an  oil  bath. 

[2]  Dissolve  about  10  milligrams  of 
doxorubicin  hydrochloride  in  5 
milliliters  of  water,  add  5  milliliters  of 
phosphoric  acid,  and  allow  to  stand  for 
about  30  minutes.  Adjust  with  2iV 


sodium  hydroxide  (about  37  milliliters) 
to  a  pH  of  2.6±0.1,  add  15  milliliters  of 
acetonitrile  and  10  milliliters  of 
methanol,  mix,  and  fdter.  (Note: 
Portions  of  thiS  solution  may  be  frozen 
until  needed,  then  thawed  and  mixed 
before  use.) 

(3)  The  procedures  in  paragraphs 
(b)(l)(ii)(C)(l)  and  (b)(l)(ii)(C)(2)  of  this 
section  generate  doxonibicinone,  the 
aglycone  of  doxorubicin.  Use  this 
solution  to  determine  the  resolution 
requirement  for  the  chromatographic 
system. 

(iii)  System  suitability  requirements — 
(A)  Asymmetry  factor.  The  asymmetry 
factor  (As)  for  the  doxorubicin  peak 
measured  at  a  point  5  percent  of  the 
peak  height  is  not  less  than  0.7  and  not 
more  than  1.2. 

(B)  Efficiency  of  the  column.  The 
absolute  column  efficiency  (W  is 
satisfactory  if  it  is  not  greater  than  10.0, 


equivalent  to  2,500  theoretical  plates  for 
a  25-centimeter  column  of  10- 
micrometer  particles. 

(C)  Resolution.  The  resolution  [R] 
between  the  peaks  of  doxorubicin  and 
doxorubicinone  (generated  in  situ)  is 
satisfactory  if  it  is  not  less  than  5.5. 

(D)  Capacity  factor.  The  capacity 
factor  [k]  for  doxorubicin  is  satisfactory 
if  it  is  in  the  range  between  1.0  and  5.0. 

(E)  Coefficient  of  variation.  The 
coefficient  of  variation  (relative 
standard  of  deviation  in  percent)  of  5 
replicate  injections  is  satisfactory  if  it  is 
not  more  than  1.0  percent.  If  the  system 
suitability  parameters  have  been  met, 
then  proceed  as  described  in 

§  436.216(b)  of  this  chapter. 

(iv)  Calculations.  Calculate  the 
micrograms  of  doxorubicin 
hydrochloride  per  milligram  of  sample 
as  follows: 


Micrograms  of 

doxorubicin 

hydrochloride 

per  milligram 


Av^Psy^  100 
AsXCuX  {\00-m-X) 


{ 


where: 

Av  =  Area  of  the  doxorubicin  hydrochloride 

peak  in  the  chromatogram  of  the  sample 

(at  a  retention  time  equal  to  that 

obsep.ed  fur  the  standard); 
As  =  Area  of  the  doxorubicin  hydrochloride 

peak  in  the  chromatogram  of  the 

doxorubicin  hydrochloride  working 

standard; 
Ps  =  Doxorubicin  hydrochloride  activity  in 

the  doxorubicin  hydrochloride  working 

standard  solution  in  micrograms  per 

milliliter; 
Ca  =  Milligrams  of  the  sample  per  milliliter 

of  sample  solution; 
m  =  Percent  moisture  content  of  the  sample; 

and 
X  =  Percent  solvent  residue  determined  as 

directed  in  paragraph  (b)(2)  of  this 

section. 

(2)  Residue  solvent  (as  acetone  and 
alcohol) — (i)  Standard  preparation. 
Transfer  to  a  100-milliliter  volumetric 
flask  about  200  milligrams  of  acetone, 
300  milligrams  of  dehydrated  alcohol, 
and  1,000  milligrams  of  dioxane,  each 
accurately  weighed,  and  mix.  Dilute 
with  water  to  volume,  and  mix.  Transfer 
5.0  milliliters  of  the  resulting  solution  to 
a  50-milliliter  volumetric  flask,  dilute 
with  water  to  volume,  and  mix.  This 
solution  contains  about  0.2  milligram  of 
acetone,  0.3  milligram  of  alcohol,  and  1 
milligram  of  dioxane  per  milliliter. 

(ii)  Solvent.  Transfer  about  100 
milligrams  of  dioxane,  accurately 
weighed  to  a  100-milliliter  volumetric 


flask,  dilute  with  water  to  volume,  and 
mix. 

(iii)  Test  preparation.  Dissolve  about 
200  milligrams  of  doxorubicin 
hydrochloride  sample  in  3.0  milliliters 
of  solvent. 

(iv)  Chromatographic  system  (see 
United  States  Pharmacopeia  (U.S.P.) 
Chromatography  (621)).  The  gas 
chromatograph  is  equipped  with  a 
flame-ionization  detector  and  a  4- 
millimeter  X  2-meter  column  packed 
with  8-percent  liquid  phase  Gl6  (see 
U.S.P.  Chromatographic  Reagents — 
Phases)  on  100-  to  120-mesh  support 
SlAB  (potassium  hydroxide-washed) 
(see  U.S.P.  Chromatographic  Reagents — 
Supports).  The  column  is  maintained  at 
about  60  °C.  and  heHum  is  used  as  the 
carrier  gas.  Adjust  the  column 
temperature  and  carrier  gas  flow  rate  so 
that  dioxane  elutes  in  about  6  minutes. 
Chromatograph  the  standard 
preparation,  and  record  the  peak 
responses  as  directed  under  procedure; 
the  resolution  (R)  between  adjacent 
peaks  is  not  less  than  2.0;  the  relative 
standard  deviations  of  the  ratios  of  the 
peak  responses  of  the  acetone  and 
dioxane  peaks  and  of  the  alcohol  and 
dioxane  peaks  for  replicate  injections  is 
not  more  than  4.0  percent;  and  the 
tailing  factor  for  the  alcohol  peak  is  not 
more  than  1.5. 

(v)  Procedure.  (Note:  Use  peak  areas 
where  peak  responses  are  indicated.) 


Separately  inject  equal  volumes  (about  1 
microliter)  of  the  standard  preparation 
and  the  test  preparation  into  the 
chromatograph.  record  the 
chromatograms,  and  measure  the    . 
responses  for  the  major  peaks.  The 
relative  retention  times  are  about  0.2  for 
acetone,  0.5  for  alcohol,  and  1.0  for 
dioxane.  Calculate  the  percentage,  by 
weight,  of  acetone  and  alcohol, 
respectively,  in  the  sample  as  follows: 
X  =  Percent  acetone  or  alcohol  =  100(Ca/ 

Cd]{Dl,/Wu){Bu/Rs) 
where: 
Ca  =  Concentration  of  acetone  or  alcohol  in 

the  standard  preparation  in  milligrams 

per  milliliter; 
Cu  =  Concentration  of  dioxane  in  the 

standard  preparation  in  milligrams  per 

milliliter; 
Du  =  Total  quantity  of  dioxane  in  the  test 

preparation,  in  milligrams; 
VVj,  =  Quantity  of  doxorubicin  hydrochloride 

taken  to  prepare  the  test  preparation,  in 

milligrams; 
/?L  =  Response  ratio  of  the  analyte  peak 

(acetone  or  alcohol)  to  the  dioxane  peak 

obtained  from  the  test  preparation;  and 
Ps  =  Response  ratio  of  the  analyte  peak 

(acetone  or  alcohol)  to  the  dioxane  peak 

obtained  from  the  standard  preparation. 

The  total  of  acetone  and  alcohol  is  not 
greater  than  2.5  percent.  Use  the  result 
obtained  to  calculate  the  doxorubicin 
hydrochloride  content  of  the  sample  on 
the  solvent-free  basis. 
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(8)  Chromatographic  purity.  Proceed 
as  directed  in  paragraph  (b)(1)  of  this 
section,  except  prepare  the  sample 
solution  by  dissolving  the  sample  to  be 
tested  in  mobile  phase  to  obtain  a 
solution  containing  approximately  0.5 
milligram  of  doxorubicin  hydrochloride 
per  milliliter.  Calculate  the  percentage 
of  impurities  as  follows: 


Percent 

total 

impurities 


(too  SViS  +  r) 


where: 

S  =  The  sum  of  the  responses  of  the  minor 

component  peaks;  and 
r  =  The  response  of  the  major  doxorubicin 

hydrochloride  peak. 
The  total  related  impurities  detected  is 
not  more  than  2.0  percent. 

3.  Section  450.224a  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3)(i)(o), 
(a)(3)(i)(6),  the  last  sentence  in  the 
introductory  text  of  paragraph  (b), 
paragraphs  (b)(1)  and  (b)(3);  and  by 
removing  and  reserving  paragraph  (b)(4) 
to  read  as  follows: 

§  4.50.224a    Doxorubicin  hydrochloride  for 
injection. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  sti-ength.  quality, 
and  purity.  Doxorubicin  hydrochloride 
for  injection  is  a  freeze-dried  powder 
whose  components  are  doxorubicin 
hydrochloride  and  lactose.  It  may  also 
contain  methylparaben.  Its  doxorubicin 
hydrochloride  content  is  satisfactory  if 
it  is  not  less  than  90  percent  and  not 
more  than  115  percent  of  the  number  of 
milligrams  of  doxorubicin 
hydrochloride  that  it  is  represented  to 
contain.  It  is  sterile.  It  contaii/s  not  more 
than  2.2  U.S.P.  endotoxin  units  per 
milligram  of  doxorubicin  hyOTochloride. 
Its  moisture  content  is  not  more  than  4.0 
percent.  When  reconstituted  as  directed 
in  the  labeling,  its  pH  is  not  less  than 
4.5  and  not  more  than  6.5.  It  passes  the 
identity  test.  The  doxorubicin 
hydrochloride  used  conforms  to  the 
standards  prescribed  by  §  450.24(a)(1). 
*        *        •        •        • 

(3)*    *   * 
(i)*   *  * 

(a)  The  doxorubicin  hydrochloride 
used  in  making  the  batch  for 
doxorubicin  hydrochloride  content, 
residue  solvents,  depressor  substances, 
moisture,  pH,  cr>'stallinity,  identity,  and 
total  related  impurities. 

[b)  The  batch  for  doxorubicin 
hydrochloride  content,  sterility, 
bacterial  endotoxins,  moisture,  pH,  and 
identitv. 


(b)  *  *  *  Dispose  of  all  waste  material 
by  dilution  with  large  volumes  of 
sodium  hypcK;hlorite  (bleach)  solution. 

(1)  Doxorubicin  hydrochloride  content 
(high-performance  liquid 
chromatography).  Proceed  as  directed  in 
§  450.24(b)(1),  preparing  the  sample 
solution  and  calculating  the 
doxorubicin  hydrochloride  content  as 
follows: 

(i)  Sample  solution.  Prepare  the 
sample  solution  by  rinsing  the  contents 
of  the  vial  into  an  appropriate  sized 
volumetric  flask  with  sufficient  mobile 
phase  to  obtain  a  concentration  of  0.1 
milligram  of  doxorubicin  hydrochloride 
per  milliliter  (estimated). 

(ii)  Calculations.  Calculate  the 
doxorubicin  hydrochloride  content  per 
vial  as  follows: 


Milligrams  of 

doxorubicin 

hydrochloride 

per  vial 


AvXPsXd 


AsX  1.000 


where: 

Au  =  Area  of  the  doxorubicin  hydrochloride 
peak  in  the  chromatogram  of  the  sample 
(at  a  retention  time  equal  to  that 
obser\'ed  for  the  standard); 

As  =  Area  of  the  doxorubicin  hydrochloride 
peak  in  the  chromatogram  of  the 
doxorubicin  hydrochloride  working 
standard: 

Pj  =  Doxorubicin  hydrochloride  activity  in 
the  doxorubicin  hydrochloride  working 
standard  solution  in  micrograms  per 
milliliter;  and 

d  =  Dilution  factor  of  the  sample. 

***** 

(3)  Bacterial  endotoxins.  Proceed  as 
directed  in  the  United  States 
Pharmacopeia  (U.S.P.)  Bacterial 
Endotoxin  Test,  using  a  solution  of 
doxorubicin  hydrochloride  for  injection 
containing  1.1  milligrams  of 
doxorubicin  hydrochloride  per 
milliliter.  The  specimen  under  test 
contains  not  more  than  2.2  U.S.P. 
endotoxin  units  per  milligram  of 
doxorubicin  hydrochloride. 

(4)  (Reserved] 
***** 

4.  Section  450.224b  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3)(i)(A), 
(a)(3)(i)(B),  the  last  sentence  in  the 
introductory  text  of  paragraph  (b),  and 
paragraph  (b)(1);  by  removing  and 
reserving  paragraph  (b)(2);  and  by 
revising  paragraph  {b)(4)  to  read  as 
follows: 

§  450.224b     Doxorubicin  hydrochloride 
injection. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Doxorubicin  hydrochloride 


injection  is  an  aqueous  solution  of 
doxorubicin  hydrochloride  in  an 
isosmotic  diluent.  Each  milliliter 
contains  doxorubicin  hydrochloride 
equivalent  to  2  milligrams  of 
doxorubicin  hydrochloride.  Its 
doxorubicin  hydrochloride  content  is 
satisfactory'  if  it  is  not  less  than  90 
percent  and  not  more  than  115  percent 
of  the  number  of  milligrams  it  is 
represented  to  contain.  It  is  sterile.  It 
contains  not  more  than  2.2  U.S.P. 
endotoxin  units  per  milligram  of 
doxorubicin  hydrochloride.  Its  pH  is  not 
less  than  2.5  and  not  more  than  3.5.  It 
passes  the  identity  test.  The  doxorubicin 
hydrochloride  used  conforms  to  the 
standards  prescribed  by  §  450.24(a)(1). 
***** 

(3)*    *    • 
(i)*   •   * 

(A)  The  doxorubicin  hydrochloride 
used  in  mailing  the  batch  for 
doxorubicin  hydrochloride  content, 
residue  solvents,  depressor  substances, 
moisture,  pH,  crystallinity,  identity,  and 
total  related  impurities. 

(B)  The  batch  for  doxorubicin 
hydrochloride  content,  sterility, 
bacterial  endotoxins,  pH,  and  identity. 

***** 

(b)  *  •  *  Dispose  of  all  waste  material 
by  dilution  with  large  volumes  of 
sodium  hypochlorite  (bleach)  solution. 

(1)  Doxorubicin  hydrochloride  content 
(high-performance  liquid 
chromatography).  Proceed  as  directed  in 
§  450.24(b)(1),  preparing  the  sample 
solution  and  calculating  the 
doxorubicin  hydrochloride  content  as 
follows: 

(i)  Sample  solution.  Dilute  an 
accurately  measured  volume  of  sample 
equivalent  to  not  less  than  2  milligrams 
of  doxorubicin  hydrochloride, 
quantitatively  with  mobile  phase  to 
obtain  a  solution  containing  0.1 
milligram  of  doxorubicin  hydrochloride 
per  milliliter  (estimated). 

(ii)  Calculations.  Calculate  the 
milligrams  of  doxorubicin 
hydrochloride  per  milliliter  of  sample  as 
follows: 


Milligrams  of 

doxorubicin 

hydrochloride 

per  milliliter 


Av  XPiXd 


AsX  1,000 


where:  ' 

Ac  =  Area  of  the  doxorubicin  hydrochloride 
peak  in  the  chromatogram  of  the  sjinple 
(at  a  retention  time  equal  to  that 
observed  for  the  standard); 
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4i  =  Area  of  the  doxorubicin  hydrochloride 
peait  in  the  chromatogram  of  the 
doxorubicin  hydrochloride  working 
standard: 

Fi  =  Doxorubicin  hydrochloride  activity  in 
tlie  doxorubicin  hydrochloride  working 
standard  solution  in  micrograms  per 
milliliter  and 

ci  =  Dilution  factor  of  the  sample. 
(2)  iReservedj 

«        •        •        »        • 

(4)  Bacterial  endotoxins.  Proceed  as 
directed  in  the  United  States 
Pharmacopeia  (U.S. P.)  Bacterial 
Endotoxin  Test,  using  a  test  solution 
prepared  by  diluting  doxorubicin 
hydrochloride  injection  with  sterile 
water  for  injection  to  obtain  a 
concentration  of  1.1  milligrams  of 
doxorubicin  hydrochloride  per 
milliliter.  The  specimen  under  test 
contains  not  more  than  2.2  U.S. P. 
endotoxin  units  per  milligram  of 
doxorubicin  hydrochloride. 


Ddted  February  18.  1994.     ^ 
Albert  Rothscliild. 

ActJng  Director.  Office  cf<2ompliance,  Center 
for  Dnig  Eyaluation  and  Research. 
|FR  Doc.  94-4518  Filed  2-28-94;  8:45  am] 

BILUNO  CODE  41<O-01-f 


DEPARTMENT  OF  THE  TREASURY 

intemat  Revenue  Service 

26  CFR  Parts  20,  22,  25.  and  602 

[TDa522] 

RIN  1545-AC67 

Estate  and  Gift  Tax  Marital  Deduction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations 

SUMMARY:  This  d  jcument  contains  final 
regulations  rt- lal;.:g  to  the  estate  tax  and 
gift  tax  maiital  deduction.  Changes  to 
the  applicable  tax  law  were  made  by  the 
Tax  Reform  Act  of  1976,  the  Revenue 
Act  of  1978.  the  Economic  Recovery  Tax 
Act  of  1981,  the  Technical  Corrections 
Act  of  1982.  the  Defisit  Reduction  Act 
of  1984,  the  Tax  Reform  Act  of  1986.  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  the  Omnibus  Budget 
Reconciliation  Ac1  of  1989,  and  the 
Energy  Policy  Act  of  1992.  These 
regulations  will  provide  the  public  with 
the  guidance  needed  to  comply  with 
those  Acts. 

EFFECTIVE  DATE:  March  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hurwitz,  (202)  622-3090  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
requirement  contained  in  this  final 
regulation  has  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  the  Papenvork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-0015.  The 
estimated  annual  burden  per  respondent 
varies  from  .1  to  .5  hours  depending  on 
individual  circumstances,  with  an 
estimated  average  of  .25  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 
IRS  Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224.  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503. 

Background 

On  May  21.  1984,  the  IRS  published 
in  the  Federal  Register  proposed 
amendments  to  the  Estate  and  Gif^  Tax 
Regulations  (26  CFR  part  20  and  part  25) 
under  sections  2044.  2056,  2207A,  2519. 
2523,  and  6019  of  the  Internal  Revenue 
Code  (Code)  (49  FR  21350).  Conforming 
changes  were  proposed  for  regulations 
under  other  sections  of  the  Code.  The 
amendments  implement  and  provide 
guidance  with  respect  to  sections  2044, 
2056.  2207A,  2519,  2523,  and  6019 
which  were  added  or  amended  by  the 
Tax  Reform  Aci  of  1976.  the  Revenue 
Act  of  1978,  the  Economic  Recovery  Tax 
Act  of  1981.  and  the  Technical 
Corrections  Act  of  1982.  This  project 
finalizes  those  amendments. 
Additionally,  revisions  have  been  made 
in  the  final  regulations  to  reflect  certain 
statutory  changes  made  since  the 
publication  of  the  proposed  regulations 
by  the  Deficit  Reduction  Act  of  1984, 
the  Tax  Reform  Act  of  1986,  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  and  the 
Energy  Policy  Act  of  1992.  Written 
comments  responding  to  the  Notice  of 
Proposed  Rulemaking  were  received.  No 
public  hearing  was  requested  and  none 
was  held.  After  consideration  of  all  of 
the  comments  regarding  the  proposed 
amendments,  those  amendments  are 
adopted  by  this  Treasury  decision  with 
revisions  in  response  to  those 
comments.  The  significant  comments 
and  revisions  are  described  below. 


Explanation  of  Provisions 

In  response  to  comments,  §  20.2044- 
1(b),  as  proposed,  has  been  revised  to 
include  a  reference  to  section  6166. 
Therefore,  property  included  in  the 
surviving  spouse's  gross  estate  under 
section  2044  is  treated  as  passing  from 
such  spouse's  estate  upon  such  spouse's 
later  death  for  purposes  of  determining 
whether  the  estate  is  eligible  to  pay  the 
estate  tax  liability  in  installments  under 
section  6166. 

In  response  to  comments,  §  20.2044- 
1(c).  as  proposed,  has  been  revised  to 
include  guidance  for  taxpayers  on  the 
evidence  that  is  required  in  order  to 
rebut  the  presumption  that  property  in 
which  the  surviving  spouse  had  a 
qualifj'ing  income  interest  for  life  was 
deducted  by  the  first  decedent's  estate 
under  section  2056(b)(7)  or  by  the  donor 
spouse  under  section  2523(f)  in 
determining  the  prior  decedent's  estate 
or  gift  tax  liability. 

Several  changes  were  made  in  the 
final  regulations  regarding  the  definition 
of  the  term  "specific  portion"  as  used  in 
sections  2056(b)(5),  2056(b)(7),  2523(e) 
and  2523(fl.  In  general,  a  spousal 
interest  qualifies  for  the  marital 
deduction  under  section  2056(b)(5)  or 
section  2523(e)  if  the  spouse  receives  an 
income  interest  with  respeC,  to  the 
entire  interest  in  property  oi"  a  "specific 
portion"  of  the  entire  interest,  coupled 
with  a  general  power  of  appointment 
over  the  entire  corpus  or  a  "specific 
portion"  of  the  entire  corpus.  Similarly, 
an  interest  is  eligible  for  the  qualified 
terminable  interest  property  (QTIP) 
election  under  section  2056(b)(7)  or 
section  2523(f)  if  the  spouse  receives  an 
income  interest  in  the  entire  interest  or 
a  "specific  portion"  of  the  interest. 
Under  §§  20.2056(b}-5(c)  and 
25.2523(e)-l(c).  in  order  to  constitute  a 
right  to  income  in.  or  power  over,  a 
specific  portion  of  property,  the  right  or 
power  must  relate  to  a  fraction  or 
percentage  share  of  the  property. 

However,  in  Northeastern  \ 
Pennsylvania  National  Bank  aJnd  Trust 
Co.  v.  United  States.  387  U.S.  213 
(1967),  the  United  States  Supreme  Court 
held  that,  for  purposes  of  section 
2056(h)(5).  a  right  k,  -eceive  a  specified 
periodic  payment  (e.g..  $24,000  per 
year)  from  a  trust  also  constitutes  a  right 
to  receive  the  income  from  a  specific 
portion  of  the  trust  corpus;  i.e.,  the 
pecuniary  amount  of  corpus  that,  based 
on  the  assumed  rate  of  return  used  in 
the  regulations,  would  generate  the 
periodic  payment.  In  reaching  this 
conclusion,  the  Court  invalidated 
§  20.2056(b)-5(c)  to  tlie  extent  it 
precluded  characterization  of  a  specific 
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periodic  payment  as  a  right  to  income 
from  a  specific  portion  of  trust  corpus. 

In  Estate  of  Alexander  v. 
Commissioner,  82  T.C.  34  (1984).  affd 
without  opinion  (4th  Cir.  1985),  the  Tax 
Court  held  that  a  power  of  appointment 
over  a  pecuniary  amount  of  trust  corpus 
constituted  a  power  of  appointment 
over  a  "specific  portion"  of  the  trust 
property  thus  qualifying  the  property  for 
the  marital  deduction  under  section 
2056(b)(5).  The  Tax  Court  felt 
compelled  to  reach  this  decision  in  view 
of  the  Supreme  Court's  decision  in 
Northeastern  Pennsylvania  National 
Bank,  which  applied  the  term  in  the 
context  of  the  requisite  spousal  income 
interest. 

The  proposed  regulations  provided 
amendments  to  the  definition  of  the 
term  "specific  portion"  under 
§§20.2056(b)-5(c)  and  25.2523(e)-l 
with  respect  to  the  requisite  spousal 
income  interest  that  conform  to  the 
Court's  decision  in  Northeastern 
Pennsylvania  National  Bank.  In 
addition.  §§20.2056(b)-7(c)  and 
25.2523(f)-l(c),  and  illustrative 
examples,  adopted  the  Northeastern 
Pennsylvania  National  Bank  rule  with 
respect  to  interests  within  the  purview 
of  section  2056(b)(7)  or  section  2523(f). 

However,  section  1941  of  the  Energy 
Policy  Act  of  1992,  Public  Law  102-486. 
amended  section  205R(b)  and  section 
2523  (e)  and  (f)  to  limit  the  term 
"specific  portion"  such  that  it 
references  a  portion  determined  only  on 
a  fractional  or  percentage  basis.  The 
amendments  are  generally  effective  in 
the  case  of  estates  of  decedents  dving 
after  October  24,  1992  (the  date  of 
enactment)  and  to  gifts  made  after  that 
date,  subject  to  certain  transitional 
rules.  The  legislative  history  underlying 
the  amendments  provides  that  no 
inference  should  be  drawn  from  the 
legislation  regarding  the  law  prior  to 
enactment.  H.R.  Rep.  No.  1018,  102nd 
Cong.  2d  Sess.  432(1992). 

The  definition  in  tlie  proposed 
regulations  of  "specific  portion"  as  a 
fractional  or  percentage  interest  has 
been  adopted.  However,  for  estates 
coming  within  the  pur\'iew  of  the 
transitional  rule  of  Public  Law  102^86 
the  definition  of  specific  portion  in  the 
final  regulations  adopts  the  proposed 
amendments  to  §§  20.2056(b)-5  and 
25.2523(e)-l,  which  reflect  the  decision 
in  Northeastern  Pennsylvania  National 
Bank.  The  corresponding  proposed 
amendments  to  §§20.2056(b)-7  and 
25.2523(0-1  (and  pertinent  portions  of 
the  proposed  amendments  to 
§§  20.2044-1  and  25.2519-1)  have  also 
been  retained  in  the  final  regulations.  In 
addition,  the  IRS  recognizes  that  Estate 
of  Alexander  retlects  the  law  prior  to 


enactment  of  Public  Law  102—586.  with 
respect  to  interests  within  the  purview 
of  sections-2056(b)(5)  and  2523(e)  and 
the  final  regulations  also  incorporate 
this  decision,  subject  to  the  Public  Law 
102-486  effective  date  and  transitional 
rules. 

The  IRS  recognizes  that  some  aspects 
of  the  1992  legislation  should  be  the 
subject  of  separate  proposed  regulations 
under  section  2056(b)(7).  For  example, 
the  IRS  invites  comments  on  the 
application  of  the  Energy  Policy  Act  of 
1992  to  the  treatment  of  armuities  as 
described  in  the  last  sentence  of  section 
2056(b)(7)(B)(ii).  Send  comments  to: 
CC:DOM:CORPT:R,  room  5528.  Internal 
Revenue  Service,  POB  7604.  Ben 
Franklin  Station.  Washington,  DC 
20044. 

In  response  to  comments,  Example  4 
of  §  20.2056(b)-5(c){5)  has  been  revised 
to  eliminate  the  reference  to  the  office 
building  in  the  facts.  The  example,  as 
revised,  focuses  on  the  definition  of 
"specific  portion"  under  section 
2056(b)(5)  and  the  amount  deductible 
under  the  facts  presented.  A  similar 
revision  was  made  to  Example  4  of 
§  25.2523(e)-l(c)(5)  which  contains 
similar  facts. 

In  response  to  comments, 
§20.2056(b)-7(b)(3),  as  proposed,  has 
been  revised  to  clarify  that  an  executor 
who  is  appointed,  qualified  and  acting 
within  the  United  States,  within  the 
meaning  of  section  2203,  is  responsible 
for  making  the  QTIP  election,  even  with 
respect  to  property  that  is  not  in  the 
executor's  possession,  such  as  an  inter 
vivos  trust  established  by  the  decedent. 
If  there  is  no  executor  appointed,  the 
person  in  actual  or  constructive 
possession  of  the  qualif>'ing  income 
interest  property  may  make  the  election. 

Paragraph  (c)  of  §  20.2056(b)-7,  has 
been  added,  in  response  to  comments. 
to  provide  limited  circumstances  under 
which  a  protective  QTIP  election  is 
recognized  for  estate  fax  purposes.  In 
general,  the  protective  election  will  be 
recognized  only  if.  at  the  time  the  return 
is  filed,  a  bona  fide  issue  is  presented 
the  resolution  of  which  is  uncertain  at 
the  time  the  federal  estate  tax  return  is 
filed,  that  concerns  whether  an  asset  is 
includible  in  the  decedent's  gross  estate, 
or  the  amount  or  nature  of  the  property 
the  surviving  spouse  is  entitled  to 
receive.  Because  of  changes  made  to 
Schedule  M  of  Form  706,  it  was  deemed 
unnecessary  to  provide  for  a  protective 
election  for  a  trust  that  fails  to  meet  the 
requirements  of  section  2056(b)(5).  The 
availability  of  a  protective  gift  tax  QTIP 
election  was  considered  but  rejected 
because  of  the  perceived  absence  of  a 
need  for  such  an  election. 


Section  20.2056(b}-7(d)(3)  retains  the 
position  of  the  proposed  regulations  that 
an  income  interest  does  not  qualify  as 
a  qualifying  income  interest  for  life  if 
the  income  interest  is  contingent  on  the 
executors  election  of  QTIP  treatment; 
for  example,  if  the  spouse  is  entitled  to 
trust  income  only  if  the  executor  makes 
the  QTIP  election  with  respect  to  the 
trust.  This  issue  has  been  the  subjecl  of 
recent  litigation.  Although  the  Tax 
Court  has  agreed  with  the  position  of 
the  proposed  regulations,  the  Eighth 
Circuit  and  the  Fifth  Circuit  have 
reversed  the  Tax  Court  on  this  issue. 
Estate  of  Robertson  v.  Commissioner, 
No.  93-2488  (8th  Cir.  February  4, 1994). 
rev'g  98  T.C.  678  (1992);  Estate  of 
Clayton  v.  Commissioner,  976  F.2d  1486 
(5th  Cir.  1992).  rev'g  97  T.C.  327  (1991). 
See  also,  E.-^tate  of  Spencer  v. 
Commissioner,  T.C.  Memo  1992-579. 
appeal  docketed.  No.  93-1997  (6th  Cir. 
July  26.  1993).  In  Estate  of  Robertson 
and  Estate  of  Clayton,  the  appellate 
courts  found  that  imder  section 
2056(b)(7)(B).  qualified  terminable 
interest  property  is  defined  inter  alia  as 
property  for  which  an  election  is  made. 
Thus,  qualification  of  property  as 
qualified  terminable  interest  property  is 
always  contingent  on  the  executor's 
election.  Qualification  for  the  marital 
deduction  is  dete^mint^d  as  of  the  time 
of  death.  The  IRS  continues  to  believe, 
consistent  with  the  conclusion  reached 
by  the  Tax  Court,  that  if  the  substantive 
rights  and  interests  the  spouse  receives 
in  trust  property  are  dependent  on  the 
executor's  post-death  exercise  of 
discretionary  authority,  the  rights  and 
interests  received  by  the  spouse  cannot 
properly  be  characterized  as  qualifying 
as  of  the  time  of  death,  nor  can  the 
rights  and  interests  received  by  the 
spouse  be  characterized  as  passing  from 
the  decedent  to  the  spouse,  as  required 
under  section  2056(a).  The  appellate 
courts  take  the  position  that  the 
statutory  language  supports  the 
allowance  of  the  marital  deduction  if 
the  receipt  of  the  requisite  substantive 
rights  and  interests  is  contingent  on 
making  the  election.  This  is  inconsistent 
with  the  fundamental  principle  that 
qualification  of  an  interest  in  property 
for  the  marital  deduction  is  determined 
as  of  the  date  of  death.  Accordingly,  the 
Service  believes  that  the  statute  does  not 
authorize  a  grant  of  discretion  to  the 
executor  to  create  substantive  rights  in 
the  spouse,  and  the  final  i^gulations 
reflect  this  position. 

Example  (14)of%  20.2056(b>-7(e).  as 
proposed,  has  not  been  adopted.  This 
example  illustrated  that  an  annuity 
purchased  by  an  executor  pursuant  to  a 
directive  of  the  decedent  qualifies  as 
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qualified  terminable  interest  property 
under  section  2056(b)(7).  The  e.xample 
was  in  conflicl  with  section 
2056(b)(1)(C),  which  provides  that  a 
marital  deduction  is  not  allowed  with 
iX'spect  to  any  terminable  interest  (i.e., 
any  interest  that  will  terminate  or  fail  on 
the  ocxurrence  of  a  specified  event,  or 
due  to  lapse  of  time)  if  the  interest  is  to 
be  acquired  by  the  executor  forthe 
surviving  spouse  pursuant  to  the 
directions  of  the  decedent  (e.g..  a  will 
direction  to  purchase  an  annuity  for  the 
spou.se.)  Section  2056(b)(7).  which 
provides  an  exception  allowing  a 
deduction  for  terminable  interests 
described  in  section  205B(b)(l)(A).  does 
not  provide  an  exception  for  interests 
described  in  section  2056(b)(1)(C). 
Section  20.2056(b)-7(c)  of  the  final 
regulations  reflects  this  fact. 

Section  2056(b)(7)(C),  added  to  the 
Code  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  and 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  provides  for 
an  automatic  section  2056(b)(7)  election 
(and  deduction)  in  the  case  of  an 
annuity  includible  in  the  decedent's 
gro.ss  estate  under  section  2039,  where 
only  the  surviving  spouse  has  the  right 
to  receive  payments  before  the  death  of 
the  surviving  spouse.  With  respect  to 
the  gift  tax.  the  qualification  of  a 
spouse's  interest  in  a  joint  and  survivor 
annuity  that  is  the  subject  of  a  gift  under 
section  2511  is  now  governed  by  section 
2523(f)i6).  also  added  by  TAMR.-\  in 
1988.  This  section  provides  for  an 
automatic  election  if  only  the  donor  and 
the  donor's  spouse  have  a  right  to 
receive  payments  prior  to  the  death  of 
the  last  spouse  to  die.  Rules  governing 
the  application  of  section  2056(b)(7)(C). 
as  well  as  section  2523(0(P),  will  be 
prescribed  under  regulations  to  be 
propcsed  under  those  sections  at  a  later 
date. 

Example  10  of  §  20.2056{b)-7(e),  as 
proposed,  considered  the  treatment  of  a 
spousal  annuity  payable  from  a 
decedent's  individual  retirement 
account.  In  response  to  comments,  this 
example  has  been  retained  as  an 
illustration  of  en  interest  that  qualifies 
as  a  qualifying  income  interest  for  life 
under  section  205B(b)(7)(B)(ii),  without 
regard  to  section  205r4bj(7)(C). 
However,  the  IRS  recognizes  that  the 
arrangen.ent  described  in  the  example 
may  also  qualify,  at  least  in  part,  for  the 
automatic  election  and  dedu(  tion  under 
section  2056(b)(7)(C).  and  this  question 
will  be  considered  in  regulations  to  be 
[iroposed  under  that  section  at  a  later 
date. 

Section  20.2056(b)-7(b).  as  propo.sed. 
provided  that  a  marital  trust  that 
qualifies  under  section  2056(b)(7)  may 


be  divided  into  separate  trusts  to  reflect 
a  partial  election  with  respect  to  the 
trust.  This  provision  has  been  clarified 
to  specify  that  the  severance  of  the  trust 
must  occur  no  later  than  the  termination 
of  the  period  of  estate  administration. 
Further,  the  provision  has  been  clarified 
to  indicate  that  although  the  severed 
trusts  must  be  funded  based  on  fair 
market  values  on  the  date  of  division, 
the  trusts  need  not  be  funded  with  a  pro 
rata  portion  of  each  asset.  Example  4  of 
§  20.2056(b)-7(h)  has  been  added  to 
illustrate  this  provision. 

Section  20.2056(b)-8.  as  proposed, 
has  been  revised  to  provide  that  a 
charitable  remainder  tnist  described  in 
section  664  may  qualify  for  a  marital 
deduction  under  section  2056(b)(7)  in 
situations  where  the  surviving  spou.se  is 
not  the  only  noncharitable  beneficiary 
of  the  charitable  remainder  trust  (e.g.. 
where  the  trust  provides  for  a  successive 
life  beneficiary  on  the  spouse's  death). 
However,  in  view  of  the  enactment  of 
section  1941  of  The  Energy  Policy  Act 
of  1992  (discussed  above),  this 
provision  is  limited  in  application  to 
those  estates  not  subject  to  the  1992 
amendments  to  the  Code.  A  similar 
change  (with  similar  limitations)  was 
made  to  §25.2523(g)-l,  as  proposed, 
providing  that  a  charitable  remainder 
trust  in  which  the  donor's  spouse  is  a 
noncharitable  beneficiary  can  qualify  as 
qualified  terminable  interest  property 
under  section  2523(f).  even  if  the  trust 
fails  to  qualify  under  section  2523(g) 
(because,  for  example,  the  donor  and  the 
donor's  spouse  are  not  the  only    • 
noncharitable  beneficiaries  of  the  trust.) 

The  IRS  requests  comments  on 
whether  the  unitrust  or  annuity  interest 
in  a  charitable  remainder  trust  described 
in  sections  664(d)(1)  or  (d)(2)  qualifies 
as  a  qualifying  income  interest  for  life 
in  view  of  the  1992  amendments.  See. 
p.g.,  the  last  sentence  of  section 
'2056(b)(7)(B)(ii). 

Sections  20.2056(b)-9  and 
25.2523(h)-l  have  been  added  to  reflect 
the  addition  of  set:tions  2056(b)(9)  and 
2523(h)  (denial  of  double  deduction)  to 
the  Code  by  the  Technical  Corrections 
Act  of  1982. 

Sections  20.2056(c)-lA  and 
20.2056(c)-2A,  as  proposed,  have  not 
been  adopted  by  the  final  rt^gulations. 
These  se«;tions  contained 
comprehensive  rules  for  computing  the 
amount  of  the  allowable  estate  tax 
marital  deduf  tion  in  the  case  of  estates 
of  decedents  dying  in  1977  tlirough 
1981.  In  general,  the  allowable  marital 
deduction  applicable  to  these  estates 
was  limited  in  amount  to  the  greater  of 
5250.000  or  one-half  of  the  adjusted 
gross  estate.  The  section,  as  proposed, 
also  contained  rules  promulgated  under 


the  transitional  rules  accompanying 
section  2002(d)(1)  of  the  Tax  Reform  Act 
of  1976  (which  increased  the  limitation 
on  the  allowable  marital  deduction  to 
the  greater  of  $250,000  or  one-half  of  the 
adjusted  gross  estate),  and  the 
transitional  njle  under  section  4n3(e)  of 
the  Economic  Recovery  Tax  Act  of  1981 
(which  enaded  the  unlimited  marital 
deduction). 

In  general,  tfie  comprehensive  rules 
di.scussing  the  computation  of  the 
amount  of  the  marital  deduction  under 
the  statutory  changes  enaded  in  1976 
will  only  apply  to  the  estates  of 
decedents  who  died  in  1977  through 
1981  and.  in  some  crises,  estates  of 
defX'dents  dying  after  1981  if  the 
decedent's  will  was  executed  prior  to  . 
1982.  In  view  of  the  limited  continuing 
applicability  of  these  rules,  they  have 
not  been  adopted  by  the  final 
rf.'gulations.  Similarly,  the  transitional 
rules  primarily  involved  estates  of 
decedents  dying  after  1981  under  wills 
or  other  testamentary  instruments 
e.xecuted  prior  to  1982.  Many  of  the 
issues  involving  the  application  of  these 
transitional  rules  have  been  settled  by 
litigation.  See.  eg..  Estate  of  Xiespn  v. 
Commissioner.  865  F.2d  162  (8th  Cir. 
1988):  Estate  of  Levitt  v.  Commissioner, 
95  T.C.  289  (1990);  Estate  of  Christn)ns 
V.  Commissioner.  91  T.C.  769  (1983). 
.Accordingly,  the  proposed  regulation> 
discussing  these  rules  have  also  not 
been  adopted.  A  short  reference  to  thes*- 
rules  has  been  added  to  §  20.2056(a)-l 
of  the  regulations. 

Section  22.2056-1  is  removed,  since 
this  temporary  regulation  (which 
considered  the  requiren\ents  for  a 
partial  QTIP  election)  has  been 
incorjiorated  into  the  final  r.'gulations 
contained  in  this  document. 

Section  25  2519-l(c).  as  proposed, 
discussed  the  amount  of  the  g«(t  under 
section  2519  if  the  survivi.'^g  spouse 
transfers  all  or  a  part  of  the  spouse's 
im  omr'  interest  in  property  subject  to  a 
QTIP  election  under  eitl.cr  section 
2f;.-6(b)(7)  or  section  2,'j2.3(r).  I'nder 
section  2207A(b).  the  spouse  has  a  right 
to  recover  from  the  persons  receiving 
the  trnnsferred  property  any  gift  lax 
imposed  on  the  transfer.  Section 
25.2519-l(a),  as  proposed,  provided 
that  in  determining  the  amount  of  the 
gift  under  sc-ction  2519,  the  value  of  the 
transfer  is  reduced  by  the  amount  of  tlie 
gift  tax  reimbursement.  1  hat  is.  tlie 
section  2519  gift  was  proposed  to  he 
treated  as  a  "net  gilt."  See.  e.g..  Rev. 
Rul.  75-72.  1975-1  C.B.  310.  However, 
the  section  2207A(b)  reimbursement 
provision  could  be  viewed  as  shifting 
the  liability  for  the  gift  tax  imposed  on 
the  transfer  to  the  persons  receiving  the 
property.  Arguably,  payment  by  those 
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persons  of  a  gift  tax  for  which  they  are 
liable  under  the  statute  should  not 
reduce  the  amount  of  the  transfer  for  gift 
tax  purposes,  or  otherwise  resuH  in  net 
gift  treatment.  See,  e.g.,  Rev.  Rul.  80- 
111,  1980-1  C.B.  208.  Accordingly,  the 
reference  in  §  25.2519-l(c).  treating  the 
transfer  as  a  net  gift,  has  been  deleted. 
The  IRS  anticipates  that  the  issue 
regarding  net  gift  treatment  will  be  the 
subject  of  subsequent  proposed 
regulations  and  specifically  requests 
comments  on  this  issue. 

Section  25.2519-l{a)  and  Examples  4 
and  5  of  §  25.2519-l{g)  have  been 
revised  to  reflect  the  application  of 
section  2702  as  added  to  the  Code  by 
the  Revenue  Reconciliation  Act  of  1990. 

Section  25.2523(0-l(b)(4),  as 
proposed,  discussed  the  manner  and 
time  for  making  the  gift  tax  qualified 
terminable  interest  property  election. 
That  section  has  been  revised  in  the 
final  regulations  in  order  to  reflect  the 
changes  made  to  section  2523(f)(4)(A) 
by  the  Tax  Reform  Act  of  1986.  Under 
section  2523(f)(4)(A),  as  amended,  the 
gift  tax  election  is  to  be  made  on  or 
before  the  date  prescribed  by  section 
6075(b)  for  filing  a  gift  tax  return 
(including  extensions  authorized  under 
section  6075(b)(2),  relating  to  automatic 
extensions  of  time  for  filing  a  gift  tax 
return  where  the  taxpayer  is  granted  an 
extension  of  time  to  file  the  income  tax 
return.)  The  section,  as  proposed,  has 
also  been  revised  to  permit  QTIP 
elections  to  be  made  on  returns  for 
which  extensions  have  been  granted 
pursuant  to  section  6081(a)  of  the  Code. 

Comments  have  been  received 
suggesting  that  an  inter  vivos  transfer  in 
trust  where  ihe  donor  retains  an  income 
interest  and  the  spouse  receives  the 
right  to  trusi  income  on  the  termination 
cf  the  donor's  preceding  life  income 
interest  should  qualify  as  qualified 
terminable  interest  property  under 
section  2523(f).  These  comments  were 
rejected.  In  general,  the  statute  requires 
that  the  spouse  must  be  entitled  to 
receive  the  trust  income  for  the  spouse's 
life.  An  income  interest  that  commences 
at  some  time  in  the  future,  if  the  spouse 
survives  until  that  time,  is  not  payable 
to  the  spouse  for  life  as  required  by  the 
statute.  Further,  if  such  an  interest  were 
allowed  to  qualify  under  section  2523(f), 
it  is  problematical  whether,  in  the  event 
the  donee  spouse  predeceased  the  donor 
spouse,  the  IRS  could  sustain  inclusion 
of  the  trust  corpus  in  the  gross  estate  of 
the  donee  spouse  under  section  2044  (or 
sustain  treating  the  assignment  of  the 
spouse's  interest  as  a  disposition  under 
section  2519),  since,  as  noted  above,  it 
is  questionable  whether  such  an  interest 
constitutes  a  qualifying  income  interest 
for  life.  Accordingly,  §  25.2523{0-l(c)(2) 


has  been  added  to  clarify-  that,  in  order 
to  constitute  a  qualifying  income 
interest  for  life,  the  spouse  must  receive 
the  immediate  right  to  receive  the 
income  from  the  property. 

Examples  9.  10,  and  1 J  of 
§  25.2523(f)-l(f)  have  been  added, 
illustrating  the  application  of  section 
2523(f)(5)  and  §25.2523(f}-l(d).  Under 
these  sections,  where  the  donor  spouse 
retains  an  interest  in  a  trust  subject  to 
a  section  2523(f)  QTIP  election  (e.g.,  the 
trust  provides  an  income  interest  to  the 
spouse  for  Ufe,  then  to  the  donor  for  life, 
with  remainder  to  children),  the  trust 
corpus  is  not  subject  to  inclusion  in  the 
donor's  gross  estate  under  section  2036 
(by  virtue  of  the  retained  life  estate)  if 
the  donor  predeceases  the  spouse. 
Further,  any  transfer  of  the  retained 
interest  during  the  donor's  Ufetime  prior 
to  the  death  of  the  donee  spouse  is  not 
subject  to  gift  tax.  However,  under 
section  2523(0(5)CB),  this  exclusion  rule 
does  not  apply  if,  prior  to  the  donor's 
death  (or  the  transfer  of  the  interest),  the 
property  is  included  in  the  donee 
spouse's  gross  estate  under  section  2044 
or  is  treated  as  a  gift  by  the  donee 
spouse  under  section  2519.  The 
examples  clarify,  inter  alia,  that  if  the 
property  is  included  in  the  donee 
spouse's  gross  estate  (or  is  subject  to  a 
gift  tax  under  section  2519).  the  donee 
spouse  is  treated  as  the  transferor  oJ  the 
property  for  estate  and  gift  tax  purposes. 
Accordingly,  on  the  subsequent  death  of 
the  donor  spouse,  the  donor  is  not 
treated  as  the  transferor  of  the  property 
in  which  the  donor  possesses  an  income 
interest.  In  such  circumstances, 
notwithstanding  section  2523(f)(5)(B), 
the  property  is  not  includible  in  the 
donor's  gross  estate  under  section  2036. 
However,  the  property  could  be  subject 
to  inclusion  in  the  donor's  gross  estate 
under  another  applicable  section  of  the 
Code,  the  application  of  which  is  not 
dependent  on  the  donor's  status  as  a 
transferor  of  the  property.  For  e.xample, 
if  the  donee  spouse's  estate  made  an 
election  under  section  2056(b)(7)  with 
respect  to  the  property,  then  the 
property  would  be  includible  in  the 
donor  spouse's  gross  estate  under 
section  2044  (a  so-called  lifetime  reverse 
QTIP  trust). 

SectTons  20.2056(a)-l(a),  20.2056(b)- 
7(e).  25.2523(a)-(l)(a),  25.2523(a)-l(c) 
and  25.6019-1,  as  proposed,  have  been 
revised  to  refer  to  the  changes  mode  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  and  the  Omnibus 
Budget  Reconciliation  Act  of  1989,  in 
regard  to  the  availability  of  the  estate  tax 
marital  deduction  where  the  surviving 
spouse  is  not  a  United  States  citizen  and 
the  gift  tax  marital  deduction  where  the 


donee  spouse  is  not  a  United  States 
citizen. 

Several  minor  clarifying  amendments 
have  been  made  to  the  text  and  the 
examples  in  the  proposed  regulations  to 
better  describe  the  intent  and  scope  of 
those  provisions. 

Effective  Dates 

Except  as  specificallv  provided  in 
§§  20.2044-2,  20.2056a)>-5(c)(3Mii)  and 
(iii),  20.2056(b)-7(e)(5).  20.2056(b)-«(b), 
25.2519-2.  25.2523(e)-l(c)(3), 
25.2523(f)-l(c)(3)  and  25.2523(g)-l(b). 
these  regulations  are  effective  in  the 
case  of  estates  of  decedents  dying  after 
March  1,  1994,  and  to  gifts  made  after 
that  dale.  With  respect  to  estates  of 
decedents  dying  on  or  before  March  1, 
1994,  or  gifts  made  on  or  before  that 
date,  taxpayers  may  rely  on  any 
reasonable  interpretation  of  the 
statutory  provisions.  For  this  purpose, 
the  proposed  regulations  published  in 
the  Federal  Register  on  May  21, 1984 
(49  FR  21350)  are  considered  a 
reasonable  interpretation  of  the 
statutory  provisions. 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore.,  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  laformation 

The  principal  author  of  these 
regulations  is  Susan  Hurwitz  of  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  Other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  developing  these 
regulations. 

List  of  Subjects 

26  CFR  Part  20 

Estate  tax.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  22 

Estate  tax.  Reporting  and 
recordkeeping  requirements, 

26  CFR  Pari  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  20,  22,  25, 
and  602  are  amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,  1954 

Paragraph  1.  The  authority  citation 
for  part  20  is  revised  to  read  as  follows: 

Authority;  26  U.S.C.  7805. 

StK.tion  20.2031-7  also  issued  under 
26  U.S.C.  170(0(4)  and  26T!J'.S.C. 
642(c)(5). 

Section  20.2031-10  also  issued  under 
.26  U.S.C.  170(f)(4)  and  26  U.S.C. 
642(c)(5). 

Set:tion  20.2032-1  also  issued  under 
26  U.S.C.  170(f)(4)  and  26  U.S.C. 
642(c)(5). 

Section  20.2055-2  also  issued  under 
26  U.S.C.  170(0(4)  and  26  U.S.C. 
642(c)(50). 

Section  20.22C4-1  also  issued  under 
26  U.S.C.  6324A(a). 

Section  20.2204-3  also  issued  under 
26  U.S.C.  6324A(a). 

Section  20.6324A-1  also  issued  under 
26  U.S.C.  6324A(a). 

Section  20.6324B-1  also  issued  under 
26  use.  6324B. 

Par.  la.  The  authority  citations 
immediately  following  §§20.2031-7, 
20.2031-10',  20.2032-1,  20.2055-2, 
20.2204-1,  20.2204-3,  20.6324A-1  and 
20.6324B-1  are  removed. 

§  20  0-1     [Amended] 

Par.  2.  hi  ^  20.0-l(b)(l),  the  last 
sentence  is  amended  by  removing  the 
reference  "20.2056{e)-3"  and  adding 
"20.2056(d)-l"  in  its  place. 

Par,  3.  Section  20.2012-1  is  amended, 
as  follows: 

a.  In  paragraph  (a),  the  first  sentence 
is  revised  to  read  as  set  forth  below. 

b.  In  paragraph  (d)(2)(ii),  the  fourth 
and  fifth  sentences  are  removed. 

c.  Par.igraph  (dl(3)  is  removed. 

§20.2012-1     Credit  for  gift  tax. 

(a)  In  general.  With  respect  to  gifts 
made  before  1977,  a  credit  is  allowed 
under  section  2012  against  the  Federal 
estate  tax  for  gift  tax  paid  under  chapter 
12  of  the  Internal  Revenue  Code,  or 
corresponding  precisions  of  prior  law, 
on  a  gift  by  the  decedent  of  property 
subsequently  included  in  the  decedent's 
'  gross  estate.  *  *  * 
•        *        »        •        •     ^^s. 

Par.  4.  Section  20.2013-4,  paragraph 
(b)(3)(ii)  is  amended  by  removing  the 
second  .sentence. 

Par.  5.  Section  20.2014-3  is  amended 
as  follows: 

a.  The  concluding  text  of  paragraph 
(b)  immediately  following  paragraph 


(b)(2)  is  revised  to  read  as  set  forth 
below. 

b.  Paragraph  (c).  Example  OKii), 
.second  sentence,  is  revised  to  read  as  set 
forth  below. 

§  20.201 4-3    Second  limitation. 

***** 

(b)  *   *   * 

Any  reduction  described  in  paragraph 
{b)(l)  or  (b)(2)  of  this  section  on  account 
of  the  marital  deduction  must 
proportionately  take  into  account,  if 
applicable,  the  limitation  on  the 
aggregate  amount  of  the  marital 
deduction  contained  in  §20. 2056(a)- 
1(c).  See  §  20.2014-3(c),  Example  3. 

(c)  •   *   * 
Example  J.  *   *   * 

(ii)  •  *  •  Assume  that  the  limitation 
imposed  by  section  2056(c),  as  in  effect 
before  1982,  is  applicable  so  that  the 
aggregate  allowable  marital  deduction  is 
limited  to  one-half  the  adjusted  gross 
estate,  or  $400,000  (which  is  50  percent 
of  5800,000).  *   *   * 

*  •  *  *  « 

Par.  6.  Section  20.2044-1  is 
redesignated  §  20.2045-1  and  new 
§§  20.2044-1  and  20.2044-2  are  added 
to  read  as  follows: 

§  20.2044-1     Certain  property  for  wtiich 
marital  deduction  was  previously  allowed. 

(a)  In  general.  Section  2044  generally 
provides  for  the  inclusion  in  the  gross 
estate  of  property  in  which  the  decedent 
had  a  qualifying  income  interest  for  life 
and  for  which  a  deduction  was  allowed 
under  section  2056(b)(7)  or  2523(0-  The 
value  of  the  property  included  in  the 
gross  estate  under  section  2044  is  not 
reduced  by  the  amount  of  any  section 
2503(b)  exclusion  that  applied  to  the 
transfer  creating  the  interest.  See  section 
2207A,  regarding  the  right  of  recovery 
against  the  persons  receiving  the 
property  that  is  applicable  in  certain 
cases. 

(b)  Passed  from.  For  purposes  of 
section  1014  and  chapters  11  and  13  of 
subtitle  B  of  the  Internal  Revenue  Code, 
property  included  in  a  decedent's  gross 
estate  under  section  2044  is  considered 
to  have  been  acquired  from  or  to  have 
passed  from  the  decedent  to  the  person 
receiving  the  property  upon  the 
decedent's  death.  Thus,  for  example,  the 
property  is  treated  as  passing  from  the 
decedent  for  purposes  of  determining 
the  availability  of  the  charitable 
deduction  under  section  2055,  the 
marital  deduction  under  section  2056, 
and  special  use  valuation  under  section 
2032A.  In  addition,  the  tax  imposed  on 
property  includible  under  section  2044 
is  eligible  for  the  installment  payment  of 
estate  tax  under  section  6166. 


(c)  Presumption.  Unless  established  to 
the  contrary,  section  2044  applies  to  the 
entire  value  of  the  trust  at  the  surviving 
spouse's  death.  If  a  marital  deduction  is 
taken  on  either  the  estate  or  gift  tax 
return  with  respect  to  the  transfer  which 
created  the  qualifying  income  interest,  it 
is  presumed  that  the  deduction  was 
allowed  for  purposes  of  section  2044.  To 
avoid  the  inclusion  of  property  in  the 
decedent-spouse's  gross  estate  under 
this  section,  the  executor  of  the  spouse's 
estate  must  establish  that  a  deduction 
was  not  taken  for  the  transfer  which 
created  the  qualifying  income  interest. 
For  example,  to  establish  that  a 
deduction  was  not  taken,  the  executor 
may  produce  a  copy  of  the  estate  or  gift 
tax  return  filed  with  respect  to  the 
transfer  by  the  first  spouse  or  the  first 
spouse's  estate  establishing  that  no 
deduction  was  taken  under  section 
2523(0  or  section  2056(b)(7).  In 
addition,  the  executor  may  establish 
that  no  return  was  filed  on  the  original 
transfer  by  the  decedent  because  the 
value  of  the  first  spouse's  gross  estate 
was  below  the  threshold  requirement  for 
filing  under  section  6018.  Similarly,  the 
executor  could  establish  that  the 
transfer  creating  the  decedent's 
qualifying  income  interest  for  life  was 
made  before  the  effective  date  of  section 
2056(b)(7)  or  section  2523(0. 

(d)  Amount  included — (1)  In  general. 
The  amount  included  under  this  section 
is  the  value  of  the  entire  interest  in 
which  the  decedent  had  a  qualifying 
income  interest  for  life,  determined  as  of 
the  date  of  the  decedent's  death  (or  the 
alternate  valuation  date,  if  applicable). 
If,  in  connection  with  the  transfer  of 
property  that  created  the  decedent's 
qualifying  income  interest  for  life,  a 
deduction  was  allowed  under  section 
2056(b)(7)  or  section  2523(0  for  less 
than  the  entire  interest  in  the  property 
(i.e.,  for  a  fractional  or  percentage  share 
of  the  entire  interest  in  the  transferred 
property),  the  amount  includible  in  the 
decedent's  gross  estate  under  this 
section  is  equal  to  the  fair  market  value 
of  the  entire  interest  in  the  property  on 
the  date  of  the  decedent's  death  (or  the 
alternate  valuation  date,  if  applicable) 
multiplied  by  the  fractional  or 
percentage  share  of  the  interest  for 
which  the  deduction  was  laken. 

(2)  Inclusion  of  income.  If  any  income 
from  the  property  for  the  period 
between  the  date  of  the  transfer  creating 
the  decedent-spouse's  interest  and  the 
date  of  the  decedent-spouse's  death  has 
not  been  distributed  before  the 
decedent-spouse's  death,  the 
undistributed  income  is  included  in  the 
decedent-spouse's  gross  estate  under     . 
this  section  to  the  e.xtent  that  the^^,^-^ 
income  is  not  so  included  under  any 
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other  section  of  the  Internal  Revenue 
Code. 

(3)  Reduction  of  includible  share  in 
certain  cases.  If  only  a  fractional  or 
percentage  share  is  includible  under 
this  section,  the  includible  share  is 
appropriately  reduced  if — 

(i)  The  decedent-spouse's  interest  was 
in  a  trust  and  distributions  of  principal 
were  made  to  the  spouse  during  the 
spouse's  lifetime; 

(ii)  The  trust  provides  that  the 
distributions  are  to  be  made  from  the 
qualified  terminable  interest  share  of  the 
trust;  and 

(iii)  The  executor  of  the  decedent- 
spouse's  estate  can  establish  the 
reduction  in  that  share  based  on  the  fair 
market  value  of  the  trust  assets  at  the 
time  of  each  distribution. 

(4)  Interest  in  previously  severed  trust. 
If  the  decedent-spouse's  interest  was  in 
a  trust  consisting  of  only  qualified 
terminable  interest  property  and  the 
trust  was  severed  (in  compliance  with 

§  20.2056(b}-7(b)  or  §  25.2523(f>-l(b)  of 
this  chapter)  from  a  trust  that,  after  the 
severance,  held  only  property  that  was 
not  qualified  terminable  interest 
property,  only  the  value  of  the  property 
in  the  severed  portion  of  the  trust  is 
includible  in  the  decedent-spouse's 
gross  estate. 

(e)  Examples.  The  following  examples 
illustrate  the  principles  in  paragraphs 
(a)  through  (d)  of  this  section,  where  the 
decedent,  D,  was  survived  by  spouse,  S. 

Example  1.  Indusion  of  trust  subject  to 
election.  Under  D's  will,  assets  valued  at 
5800,000  in  D's  gross  Rstate  (net  of  debts, 
expenses  and  other  charges,  including  death 
taxes,  payable  from  the  property)  passed  in 
trust  with  income  payable  to  S  for  life.  I'pon 
S's  death,  the  trust  principal  is  to  be 
distributed  to  D's  children.  D's  executor 
elected  under  section  2056(b)(7)  to  treat  the 
entire  trust  property  as  qualified  terminable 
interest  property  and  claimed  a  marital 
deduction  of  5800,000.  S  made  no 
disposition  of  the  income  interest  during  S's 
lifetime  under  section  2519.  On  the  date  of 
S's  death,  the  fair  market  value  of  the  trust 
property  was  $740,000.  S's  executor  did  not 
elect  the  alternate  valuation  date.  The 
amount  included  in  S's  gross  estate  pursuant 
to  section  2044  is  5740,000. 

Example  2.  Inclusion  of  trust  subject  to 
partial  election.  The  facts  are  the  same  as  in 
Example  I,  except  that  D's  executor  elected 
under  section  2056(b)(7)  with  resf>ect  to  only 
50  percent  of  the  value  of  the  tru!5t 
(5400.000).  Consequently,  only  the 
equivalent  portion  of  the  trust  is  incTuded  in 
S's  gross  estate;  i.e..  $370,000  (50  percent  of 
5740.000). 

Example  3.  Spouse  receives  qualifying 
income  interest  in  a  fraction  of  tnut  income. 
Under  D's  will,  assets  valued  at  5800,000  in 
D's  gross  estate  (net  of  debts,  expenses  and 
other  charges,  including  death  taxes,  payable 
from  the  property)  passed  in  trust  with  20 
percent  of  the  trust  income  p>eyable  to  S  for 


S's  life.  The  will  provides  that  the  trust 
principal  is  to  be  distributed  to  D's  children 
upon  S's  death.  D's  executor  elected  to 
deduct,  pursuant  to  section  2056(b)(7),  50 
percent  of  the  amount  for  which  the  ekction 
could  be  made;  i.e.,  $80,000  (50  percent  of  20 
percent  of  5800.000).  Consequently,  on  the 
death  of  S,  only  the  equix-alent  portion  of  the 
trust  is  included  in  S's  gross  estate;  i.e., 
574.000  (50  percent  of  20  percent  of 
$740,000). 

Example  4.  Distribution  of  corpus  during 
spouse's  lifetime.  The  facts  are  the  same  as 
in  Example  3.  except  that  S  was  entitled  to 
rweive  all  the  trust  income  but  the  executor 
of  D's  estate  elected  under  section  2056(b)(7) 
with  respect  to  only  50  percent  of  the  value 
of  the  trust  (S400.000).  Pursuant  to  authority 
in  the  will,  the  trustee  made  a  discretionary 
distribution  of  $100,000  of  principal  to  S  in 
1995  and  charged  the  entire  distribution  to 
the  qualified  terminable  interest  share. 
Immediately  prior  to  the  distribution,  the  fair 
market  value  of  the  trust  property  was 
Si. 100,000  and  the  qualified  trrminable 
inttrest  portion  of  the  trust  was  50  percent. 
Immediately  after  the  distribution,  the 
qualified  terminable  interest  portion  of  the 
trust  was  45  percent  (S4 50.000  divided  by 
$1,000,000).  Provided  S's  executor  can 
establish  the  relevant  facts,  the  amount 
included  in  S's  gross  estate  is  $333,000  (45 
percent  of  5740.000). 

Example  5.  Spouse  assigns  a  portion  of 
income  interest  during  life.  Under  D's  will, 
assets  valued  at  S800.0O0  in  D's  gross  estate 
(net  of  debts,  expenses  and  other  charges, 
including  death  taxes,  payable  from  the 
property)  passed  in  trust  with  all  the  income 
payable  to  S,  for  S's  life.  The  will  provides 
that  the  trust  principal  is  to  be  distributed  to 
D's  children  upon  Ss  death.  D's  executor 
elected  under  section  2056(b)(7)  to  treat  the 
entire  trust  property  as  qualified  terminable 
interest  property  and  claimed  a  marital 
deduction  of  $800,000.  During  the  term  of  the 
trust,  S  transfers  to  C  the  right  to  40  percent 
of  the  income  from  the  trust  for  S's  life. 
Because  S  is  treated  as  transferring  the  entire 
remainder  interest  in  the  trust  corpus  under 
section  2519  (as  well  as  40  percent  of  the 
income  interest  under  section  251 1).  no  part 
of  the  trust  is  includible  in  S's  gross  estate 
under  section  2044.  However,  if  S  retains 
until  death  an  income  interest  in  60  percent 
of  the  trust  corpus  (which  o?»rpus  is  treated 
pursuant  to  section  2519  asihaving  been 
transferred  by  S  for  both  giftS^d  estate  tax 
purposes).  60  percent  of  the  property  will  be 
includible  in  S's  gross  estate  under  section 
2036(a)  and  a  corresponding  adjustment  is 
made  in  S's  adjusted  taxable  gifts 

Example  6.  Inter  vivos  trust  subject  to 
election  under  section  2523(f).  D  transferred 
$800,000  to  a  trust  providing  that  trust 
income  is  to  be  p«Jd  annually  to  S.  for  S's 
life.  The  trust  provides  that  upon  S's  death, 
5100.000  of  principal  is  to  be  paid  to  X 
charity  and  the  remaining  principal 
distributed  to  D's  children.  D  elected  to  treat 
all  of  the  property  transferred  to  tfie  trust  as 
qualified  terminable  interest  property  under 
section  2523(f).  At  the  time  of  S's  death,  the 
fair  market  value  of  the  trust  is  $1,000,000. 
S's  executor  does  not  elect  the  alternate 
valuation  date.  The  amount  included  in  S's 


gross  estate  is  $1 .000.000;  i.e.,  the  fair  market 
value  at  S's  death  of  the  entire  trust  property. 
The  SlOO.OOO  that  passes  to  X  charity  on  S's 
death  is  treated  as  a  transfer  by  S  to  X  charity 
for  purposes  of  section  2055  therefore.  S's 
estate  is  allowed  a  charitable  deduction  for 
the  5100.000  transferred  from  the  trust  to  the 
charity  to  the  same  extent  that  a  deduction 
would  be  allowed  by  section  2055  for  a 
bequest  by  S  to  X  charity. 

Example  7.  Spousal  interest  in  the  form  of 
an  annuity.  D  died  prior  to  October  24.  1992, 
the  effective  date  of  the  Energy  Policy  Act  of 
1992  (Pub.  L.  102^86).  See  §'20.2056(b}- 
7(e).  Under  D's  will,  assets  valued  at 
$500,000  in  D's  gross  estate  (net  of  debts, 
expenses  and  other  charges,  including  death 
taxes,  payable  from  the  property)  passed  in 
trust  pursuant  to  which  an  annuity  of 
$20,000  a  year  was  payable  to  S  for  Ss  life. 
Trust  income  not  paid  to  S  as  an  annuity  is 
to  be  accumulated  in  the  trust  and  may  not 
be  distributed  during  S's  lifetime.  D's  estate 
deducted  $200,000  under  section  2056(b)(7) 
and  §  20.2056(b)-7(e)(2).  S  did  not  assign  any 
portion  of  S's  interest  during  S's  life.  At  the 
time  of  S's  death,  the  value  of  the  trust 
property  is  $800,000.  S's  executor  does  not 
elect  the  alternate  valuation  date.  The 
amount  included  in  S's  gross  estate  pursuant 
to  section  2044  is  5320.000  (15200,000/ 
$500.0001  X  $800,000). 

§  20.2044-2    Effective  dates. 

Except  as  specifically  provided  in 
Example  7  of  §  20.2044-l(e),  the 
provisions  of  §  20.2044-1  are  effective 
with  respect  to  estates  of  a  decedent- 
spouse  dying  after  March  1,  1994.  With 
respect  to  estates  of  decedent-spouses 
dying  on  or  before  such  date,  taxpayers 
may  rely  on  any  reasonable 
interpretation  of  the  statutory 
provisions.  For  these  purposes,  the 
provisions  of  §  20.2044-1  (as  well  as 
project  LR-211-76.  1984-1  C.B..  page 
59«.  .see  §601  601(d)(2)(ii)(6)  of  this 
chapter),  are  considered  a  reasonable 
interpretation  of  the  statutory 
previsions. 

Par.  7.  Section  20.2055-6  is  added  to 
read  as  follows: 

§  2C.2055-6    Disallowance  of  double 
decSuction  in  the  case  of  qualified 
temsnable  interest  property. 

No  deduction  is  allowed  from  the 
dei.edent's  gross  estate  under  section 
20.55  for  property  with  respect  to  which 
a  deduction  is  allowed  by  reason  of 
section  2056(b)(7).  See  section 
205fi(b)(9)  and  §  20.2056(b)-9. 

Par,  8.  Section  20.2056-0  is  added  to 
read  as  follows: 

§  20.2056-0    Table  of  contents. 

This  section  lists  the  captions  that 
appear  in  the  regulations  under 
§§  20.2056(a)-l  through  20.2056(d}-2. 

§  20.2056<a)-1     Marttat  deduction;  In 
general. 

(a)  In  general. 
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(b)  Requirements  for  marital 
deduction. 

(1)  In  general. 

(2)  Burden  of  establishing  requisite 
facts. 

(c)  Marital  deduction;  limitation  on 
aggregate  deductions. 

(1)  Estates  of  decedents  dying  before 
1977. 

(2)  Estates  of  decedents  dying  after 
December  31,  1976.  and  before  January 
1,  1982. 

(3)  Estates  of  decedents  dying  after 
December  31,  1981. 

§  20.2056(a)-2    Marital  deduction: 
deductible  interests  and  nondeductible 
interests. 

(a)  In  general. 

(b)  Deductible  interests. 

§  20.2056<b)-l     Marital  deduction; 
limitation  in  case  ot  life  estate  or  other 
terminable  interest." 

(a)  In  general. 

fb)  Terminable  interests. 

(c)  Nondeductible  terminable 
interests. 

(d)  Exceptions. 

(e)  Miscellaneous  principles. 

(f)  Direction  to  acquire  a  terminable 
interest. 

(g)  E-vamples. 

§  20.2056(b>-2     Marital  deduction;  Interest 
in  unidentified  assets. 

(a)  In  general. 

(b)  Application  of  section  2056(b)(2). 

(c)  Interest  nondeductible  if 
circumstances  present. 

(d)  E.xample. 

§  20.2056<b)-3    Marital  deduction;  interest 
of  spouse  conditioned  on  survival  for 
limited  period. 

(a)  In  general. 

(b)  Six  months'  sunival. 

(c)  Common  disaster. 

(d)  Examples. 

§  20.205€(b)-4    Marital  deduction:  valuation 
of  interest  passing  lo  surviving  spouse, 

(a)  In  general. 

fb)  Property  interest  subject  to  an 
encumbrance  or  obligation. 

(c)  Effect  of  death  taxes. 

(d)  Remainder  interests. 

§  20.2056<b)-6    Marital  deduction:  lite 
estate  »vitn  poiwer  of  appointn-font  ;n 
surviving  spouse. 

(a I  In  general. 

(b)  Specific  portion;  deductible 
amount. 

(c)  Meaning  of  specific  portion. 

(1)  In  general. 

(2)  Fraction  or  percentage  share. 

(3)  Special  rule  in  the  case  of  estates 
of  decedents  dying  on  or  before  October 
24.  1992.  and  certain  decedents  dying 
after  October  24,  1992.  with  wills'or 


revocable  trusts  executed  on  or  prior  to 
that  date. 

(4)  Local  law. 

(5)  Examples. 

(d)  Meaning  of  entire  interest. 

(e)  Application  of  local  law. 

(f)  Right  to  income. 

(g)  Power  of  appointii)fi»rm  surviving 
spouse.         J 

(h)  Requirement  of  supival  for  a 
limited  period.  ( 

(j)  Existence  of  power  in  another. 

§  20.2056{b)-6    Marital  deduction;  life 
insurance  or  annuity  payments  with  power 
of  appointment  in  surviving  spouse. 

(a)  In  general. 

(b)  Specific  portion;  deductible 
interest. 

(c)  Applicable  principles. 

(d)  PajTnents  of  installments  or 
interest. 

(e)  Powers  of  appointment. 

§  20.2056<fc)-7    Election  with  respect  to  life 
estate  for  surviving  spouse. 

(a)  In  general. 

(b)  Qualified  terminable  interest 
property. 

(1)  In  general. 

UH*fOperty  for  which  an  election 
n©y  be  maoe. 

(3)  Perscjns  permitted  to  make  the 
election. 

(4)  Manner  and  time  of  making  the 
election. 

(c)  Protective  elections. 

(1)  In  general. 

(2)  Protectrve  election  irrevocable. 

(d)  Qualifying  income  interest  for  life. 

(1)  In  general. 

(2)  Entitled  for  life  to  all  income. 

(3)  Contingent  income  interests. 

(4)  Income  between  last  distribution 
date  and  spouse's  date  of  death. 

(5)  Pooled  income  funds. 

(6)  Power  to  distribute  principal  to 
spouse. 

yable  from  trusts  in 

f  decedents  dying  on 
24,  1992,  and  certain 
fter  October  24,  1992, 

with  wills  or  revocable  trusts  executed 

on  or  prior  to  that  date. 

(1)  In  general. 

(2)  Deductible  interest. 

(3)  Distributions  permissible  only  to 
surviving  spouse. 

(4)  Applicable  interest  rate. 

(5)  Effective  dates. 

(f)  Joint  and  survivor  annuities. 
[Reserved] 

(g)  Application  of  local  law. 
(h)  Examples. 

§  20.2056{b)-8    Special  rule  for  charitable 
remainder  trusts. 

(a)  In  general. 
(1)  Surviving  spouse  only 
noncharitable  beneficiary. 


(e)  Annuities 
the  case  of 
or  before  O^ 
decedents  d 


(2)  Interest  for  life  or  term  of  years. 

(3)  Payment  of  state  death  taxes. 

(b)  Charitable  trusts  where  surviving 
spouse  is  not  the  only  noncharitable 
beneficiary. 

§  20.2056(b)-9    Denial  of  double  deduction. 

§  20.2056(b)-1 0    Effective  dates. 

§  20.2056(c)-1     Marital  deduction ; 
definition  of  passed  from  the  decedent. 

(a)  In  general. 

(b)  Expectant  interest  in  property 
under  community  property  laws. 

§  20.2056(c)-2    Marital  deduction; 
definition  of  "passed  from  the  decedent  to 
his  surviving  spouse." 

(a)  In  general. 

(b)  Examples. 

(c)  Effect  of  election  by  surviving 
sp9ase. 

/d)  Will  contests. 
J(e)  Survivorship. 

^0.205€(c)-3    Marital  deduction: 
definition  of  passed  from  the  decedent  to  a 
person  other  than  his  surviving  spouse. 

§20^56(d)-1     Marital  deduction;  effect  of 
"tfTsclaimers  of  post-December  31,  1976 
\transters. 

(a)  Disclaimer  by  a  sun'iving  spouse. 

(b)  Disclaimer  by  a  person  other  than 

a  surviving  spouse 

§  20.2056(d)-2    Marital  deduction;  effect  of 
disclaimers  of  pre-January  1,  1977  j 

transfers. 

(a)  Disclaimers  by  a  surviving  spouse. 

(b)  Disclaimer  by  a  person  other  than 
a  surviving  spouse. 

(1)  Decedents  dying  after  October  3, 
1966,  and  before  January  1,  1977. 

(2)  Decedents  dying  after  September 
30,  1963,  and  before  October  4.  1966. 

(3)  Decedents  dying  before  October  4, 
1966. 

Par.  9.  Section  20.2056(a)-l  is  revised 
to  read  as  follows: 

§20.2056(a)-1     Marital  deduction;  in 
general. 

(a)  /;?  general.  A  deduction  is  allowed 
under  section  2056  from  the  gross  e.state 
of  a  decedent  for  the  value  of  any 
property  interest  which  passes  from  the 
decedent  to  the  decedent's  surviving 
spouse  if  the  interest  is  a  deductible 
interest  as  defined  in  §  20.2056(a)-2. 
With  respect  to  decedents  dying  in 
certain  years,  a  deduction  is  allowed 
under  section  2056  only  to  the  extent 
that  the  total  of  the  deductible  interests 
does  not  exceed  the  applicable 
limitations  set  forth  in  paragraph  (c)  of 
this  section.  The  deduction  allowed 
under  section  2056  is  referred  to  as  the 
marital  dpduction.  See  also  sections 
2056(d)  and  2056,\  for  special  rules 
applicable  in  the  case  of  decedents 
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dying  after  November  10,  1988,  if  the 
decedent's  surviving  spouse  is  not  a 
citizen  of  the  United  States  at  the  time 
of  the  decedent's  death.  In  such  cases, 
the  marital  deduction  may  not  be 
allowed  unless  the  property  passes  to  a 
qualified  domestic  trust  as  described  in 
section  2056A(a). 

(b)  Requirements  for  marital 
deduction — (1)  In  general.  To  obtain  the 
marital  deduction  with  respect  to  any 
property  interest,  the  executor  must 
establish  the  following  facts — 

(i)  The  decedent  was  survived  by  a 
spouse  (see  §  20.2056(c)-2(e)); 

(ii)  The  property  interest  passed  from 
the  decedent  to  the  spouse  (see 
§§20.2056(b)-5  through  20.2056(b)-8 
and  20.2056(c)-l  through  20.2056(c)-3); 

(iii)  The  property  interest  is  a 
deductible  interest  (see  §  2t).2056(a)-2); 
and 

(iv)  The  value  of  the  property  interest 
(.see  §  20.2056(b)-4). 

(2)  Burden  of  establishing  requisite 
facts.  The  executor  must  provide  the 
facts  relating  to  any  applicable 
limitation  on  the  amount  of  the 
allowable  marital  deduction  under 
§  20.2056(a}-l(c).  and  must  submit 
proof  necessary  to  establish  any  fact 
nquired  under  paragraph  (b)(1). 
including  any  evidence  requested  by  the 
d,istrict  director. 

(c)  Marital  deduction;  limitation  on 
aggregate  deductions — ^^(1)  Estates  of 
decedents  dying  before  1977.  In  the  case 
of  estates  of  decedents  dying  before 
January  1,  1977,  the  marital  deduction 
is  limited  to  one-half  of  the  value  of  the 
adjusted  gross  estate,  as  that  term  was 
defined  under  section  2056(c)(2)  prior  to 
repeal  by  the  Economic  Recovery  Tax 
Act  of  1981. 

(2)  Estates  of  decedents  d\ing  after 
December  31,  1976,  and  before  January 
1,  1982 — Except  as  provided  in 

§  2002(d)(1)  of  the  Tax  Reform  Act  of 
1976  (Pub.  L.  94-455),  in  the  case  of 
decedents  dying  after  December  31, 
1976,  and  before  January  1,  1982.  the 
marital  deduction  is  limited  to  the 
greater  of — 

(i)  $250,000;  or 

(ii)  One-half  of  the  value  of  the 
decedent's  adjusted  gross  estate, 
adjusted  for  intervivos  gifts  to  the 
spouse  as  prescribed  by  section 
2056(c)(1)(B)  prior  to  repeal  by  the 
Economic  Recover\-  Tax  Act  of  1981 
(Pub.  L.  97-34). 

(3)  Estates  of  decedents  dying  after 
December  31,  1981.  In  the  case  of  estates 
of  decedents  dying  after  December  31. 
1981.  the  marital  deduction  is  limited  as 
prescribed  in  paragraph  (c)(2)  of  this 

sec  tion  if  the  provisions  of  §  403(e)(3)  of 
Pub.'L.  97-34  are  satisfied. 


Par.  10.  Section  20.2056(a)-2  is 
amended  as  follows; 

a.  In  paragraph  (a),  a  paragraph 
heading  is  added  and  the  last  sentence 
is  revised, 

b.  In  paragraph  (b),  a  paragraph 
heading  is  added. 

c.  The  additions  and  revisions  read  as 
follows: 

§20.2056(a>-2    Marital  deduction; 
deductible  Interests  and  nondeductible 
Interests. 

(a)  In  general.  *   •   *  Subject  to  any 
applicable  limitations  set  forth  in 

§  20.2056(a}-l(c),  the  amount  of  the 
marital  deduction  is  the  aggregate  value 
of  the  deductible  interests. 

(b)  Deductible  interests.  *   *   * 

*  *        ft        *        « 

Par.  11.  Section  20.2056(b)-l  is 
amended  as  follows: 

a.  Paragraphs  (d)(2)  and  (d)(3)  are 
revised. 

b.  Paragraphs  (d)(4)  and  (d)(5)  are 
added. 

c.  Paragraph  (e)(4)  is  revised. 

d.  In  paragraph  (g),  the  introductory 
text  is  revised. 

e.  The  revisions  and  additions  read  as 
follows: 

§20.2056(b/-i     Marital  deduction; 
limitation  in  case  of  life  estate  or  other 
terminable  interest 

*  *         *         •         • 

(d)  •   •   • 

(2)  It  is  a  right  to  income  for  life  with 
a  general  power  of  appointment, 
meeting  the  requirements  set  forth  in 

§  20.2056(b)-5; 

(3)  It  consists  of  life  insurance  or 
annuity  payments  held  by  the  insurer 
with  a  general  power  of  appointment  in 
the  spouse,  meeting  the  requirements 
set  forth  in  §20.2056(b)-6; 

(4)  It  is  qualified  terminable  interest 
property,  meeting  the  requirements  set 
forth  in  §  20.2056(b)-7;  or 

(5)  It  is  an  interest  in  a  qualified 
charitable  remainder  trust  in  which  the 
spouse  is  the  only  noncharitable 
beneficiary,  meeting  the  requirements 
set  forth  in  §  20.2056(b)-8. 

(e)  *   *   • 

(4)  The  terms  passed  from  the 
decedent,  passed  from  the  decedent  to 
his  sun'iving  spouse  and  passed  from 
the  decedent  to  a  person  other  than  his 
sun'iving  spouse  are  defined  in 
§§20.2056(c)-l  through  20.2056(c)-3. 
***** 

(g)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the 
following  examples.  In  each  example,  it 
is  assumed  that  the  executor  made  no 
election  under  section  2056(b)(7)  (even 
if  under  the  specific  facts  the  election 
would  have  been  available),  that  any 


property  interest  passing  from  the 
decedent  to  a  person  other  than  the 
surviving  spouse  passed  for  less  than 
full  and  adequate  consideration  in 
money  or  money's  worth,  and  that 
section  2056(b)(8)  is  inapplicable. 
***** 

Par.  12.  In  §20.2056(b}-2,  headings 
are  added  to  paragraphs  (a)  through  (d) 
to  read  as  follows: 

§  20.2O56(b)-2    Marital  deduction;  Interest 
in  unldenufied  assets. 

(a)  In  general.  *   •   • 

(b)  Application  of  section  2056(b)(2l. 


(c)  Interest  nondeductible  if 
circumstances  present.  *   •   * 

(d)  Example.  •   •   • 


§20.2056(bH*    [Amended] 

Par.  13.  hi  §  20.2056(b)-4,  paragraph 
(b)  is  amended  by  removing  the  fifth 
sentence. 

Par.  14.  Section  20.2056(b)-5  is 
amended  as  follows: 

a.  Paragraph  (c)  is  revised  to  read  as 
set  forth  below. 

b.  The  heading  and  firs^gntence  of 
paragraph  (d)  are  revised  to  read  as  set 
forth  below. 

§  20.2056(b)-6     Marital  deduction;  life 
estate  with  power  of  appointment  In 
surviving  spouse 
*  *  *  «         * 

(c)  Meaning  of  specific  portion — (1)  //) 
general.  Except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  a  partial  interest  in  property  is 
not  treated  as  a  specific  portion  of  the 
entire  interest.  In  addition,  any  specific 
portion  of  an  entire  interest  in  property 
is  nondeductible  to  the  extent  the 
specific  portion  is  subject  to  invasion 
for  the  benefit  of  any  person  other  than 
the  surviving  spouse,  except  in  the  case 
of  a  deduction  allowable  under  section 
2056('b)(5),  relating  to  the  exercise  of  a 
general  power  of  appointment  by  the 
sur\'iving  spouse. 

(2)  Fraction  or  percentage  share. 
Under  section  2056(b)(10),  a  partial 
interest  in  property  is  treated  as  a 
specific  portion  of  the  entire  interest  if 
the  rights  of  the  surviving  spouse  in 
income,  and  the  required  rights  as  to  the 
power  described  in  §  20.2056(b)-5{a). 
constitute  a  fractional  or  percentage 
share  of  the  entire  property  interest,  so 
that  the  surviving  spouse's  interest 
reflects  its  proportionate  share  of  the 
increase  or  decrease  in  the  value  of  the 
entire  property  interest  to  which  the 
income  rights  and  the  power  relate. 
Thus,  if  the  spouse's  right  to  income 
and  the  spouse's  power  extend  to  a 
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specified  fraction  or  percentage  of  the 
property,  or  the  equivalent,  the  interest 
is  in  a  specific  portion  of  the  property. 
In  accordance  with  paragraph  (b)  of  this 
section,  if  the  spouse  has  the  right  to 
receive  the  income  from  a  specific 
portion  of  the  trust  property  (af^er 
applying  paragraph  (c)(3)  of  this  section) 
but  has  a  power  of  appointment  over  a 
different  specific  portion  of  the  property 
(after  applying  paragraph  (c)(3)  of  this 
section),  the  marital  deduction  is 
limited  to  the  lesser  specific  portion. 

(3)  Special  rule  in  the  case  of  estates 
of  decedents  dying  on  or  before  October 
24.  1992.  and  certain  decedents  dying 
after  October  24.  1992.  with  wills  or 
revocable  trusts  executed  on  or  prior  to 
that  date. 

(i)  In  the  case  of  estates  of  decedents 
within  the  pur\'iew  of  the  effective  date 
and  transitional  rules  contained  in 
paragraphs  (c)(3)  (ii)  and  (iii)  of  this 
section: 

(A)  A  specific  sum  payable  annually, 
or  at  more  frequent  interv'als.  out  of  the 
property  and  its  income  that  is  not 
limited  by  the  income  of  the  property  is 
treated  as  the  right  to  receive  the  income 
from  a  specific  portion  of  the  property. 
The  specific  portion,  for  purposes  of 
paragraph  (c)(2)  of  this  section,  is  the 
portion  of  the  property  that,  assuming 
the  interest  rate  generally  applicable  for 
the  valuation  of  annuities  at  the  time  of 
the  decedent's  death,  would  produce 
income  equal  to  such  payments. 
However,  a  pecuniary  amount  payable 
annually  to  a  surviving  spouse  is  not 
treated  as  a  right  tc  the  income  from  a 
specific  portion  of  the  Imst  property  for 
purposes  of  this  paragraph  (c)(3)(i)(A)  if 
any  person  other  than  the  surviving 
spouse  may  receive,  during  the 
suniving  spouse's  lifetime,  any 
distribution  of  the  property.  To 
determine  the  applicable  interest  rate 
for  valuing  annuities,  see  sections  2031 
and  7520  and  the  regulations  under 
those  sections. 

(B)  The  right  to  appoint  a  pecuniary 
amount  out  of  a  larger  fund  (or  trust 
corpus)  is  considered  the  right  to 
appoint  a  specific  portion  of  such  fund 
or  trust  for  purposes  of  paragraph  (c)(2) 
in  an  amount  equal  to  such  pecuniary 
amount. 

(ii)  The  rules  contained  in  paragraphs 
(c)(3)(i)  {.\)  and  (B)  of  this  section  apply 
with  respect  to  estates  of  decedents 
dying  on  or  before  October  24. 1992. 

(iii)  The  rules  contained  in  paragraphs 
(c)(3)(i)  (A)  and  (B)  of  this  section  apply 
in  the  case  of  decedents  dying  after 
October  24,  1992,  if  property  passes  to 
the  spouse  pursuant  to  a  will  or 
revocable  trust  agreement  executed  on 
or  before  October  24. 1992.  and  either— 


(A)  On  that  date,  the  decedent  was 
under  a  mental  disability  to  change  the 
disposition  of  the  property  fend  did  not 
regain  rxampetence  to  dispose  of  such 
property  before  the  date  of  death:  or 

(B)  The  decedent  dies  prior  to  October 
24,  1995. 

(iv)  Notwithstanding  paragraph 
(c)(3)(iii)  of  this  section,  paragraphs 
(c)(3)(i)  (A)  and  (B)  of  this  section  do  not 
apply  if  the  will  or  revocable  trust  is 
amended  after  October  24,  1992.  in  any 
respect  that  increases  the  amount  of  the 
transfer  qualifying  for  the  marital 
deduction  or  alters  the  terms  by  which 
the  interest  so  passes  to  the  surviving 
spouse  of  the  decedent. 

(4)  Local  law.  A  partial  interest  in 
property  is  treated  as  a  specific  portion 
of  the  entire  interest  if  it  is  shown  that 
the  sur\'iving  spouse  has  rights  under 
local  law  that  are  identical  to  those  the 
sur\'iving  spouse  would  have  acquired 
had  the  partial  interest  been  expressed 
in  terms  satisfying  the  requirements  of 
paragraph  (c)(2)  (or  paragraph  (c)(3)  if 
applicable)  of  this  section. 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(a)  through  (c)(4)  of  this  section: 

Example  1.  Spouse  entitled  to  the  lesser  of 
an  annuity  or  a  fraction  of  trust  income.  The 
decedent.  D.  died  prior  to  October  24. 1992. 
D  bequeathed  in  trust  500  identical  shares  of 
X  company  stock,  valued  for  estate  tax 
purposes  at  S500.000.  The  trust  provides  that 
during  the  lifetime  of  D's  spouse.  S.  the 
trustee  is  to  pay  annually  to  S  the  lesser  of 
one-half  of  the  trust  income  or  520,000.  Any 
trust  income  not  paid  to  S  is  to  be 
accumulated  in  the  trust  and  may  not  be 
distributed  during  S's  lifetime.  S  has  a 
testamentary  general  power  of  appointment 
over  the  entire  trust  principal.  The  applicable 
interest  rate  for  valuing  annuities  as  of  D's 
date  of  death  under  section  7520  is  10 
percent.  For  purposes  of  paragraphs  (a) 
through  (cl  of  this  section.  S  is  treated  as 
receiving  bH  of  the  income  from  the  lesser 
of— 

(i)  One  half  of  the  stock  (S250.00O):  or 

(ii)  S200.000,  the  specific  portion  of  the 
stock  which,  as  determined  in  accordance 
with  §  20.2056(b)-5(c)(3)(i)(A},  would 
produce  annual  income  of  $20,000  (20,000/ 
.10).  Accordingly,  the  marital  deducticr.  is 
limited  to  S200.000  (200.000/500.000  or  2/5  of 
the  value  of  the  trust). 

Example  2.  Spouse  possesses  power  and 
income  interest  over  different  specific 
portions  of  trust.  The  facts  are  the  same  as 
in  Example  1  except  that  S's  testamentary 
general  power  of  appointment  is  exercisable 
over  only  Vt  of  the  trust  principal. 
Consequently,  under  section  2056(b)(5).  the 
marital  deduction  is  allowable  only  for  the 
value  of  V4  of  the  trust  ($125,000):  i.e..  the 
lesser  of  the  value  of  the  portion  with  respect 
to  which  S  is  deemed  to  be  entitled  to  all  of 
the  income  (-Vb  of  the  trust  or  S200.000).  or 
the  value  of  the  pyortion  with  respect  to 
which  S  possesses  the  requisite  power  of 
appointment  (V,  of  the  trust  or  $125,000). 


Example  3.  Power  of  appointment  over 
pecunian-  amount.  The  decedent,  D.  died 
prior  to  October  24.  1992.  D  bequeathed 
property  valued  at  S400.000  for  estate  tax 
purposes  in  trust.  The  trustee  is  to  pay 
annually  to  D's  sjxiuse,  S,  one-fourth  of  the 
trust  income.  Any  trust  income  not  paid  to 
S  is  to  be  accumulated  in  the  trust  and  may 
not  be  distributed  during  S's  lifetime.  The 
will  gives  S  a  testamentary  general  power  of 
appointment  over  the  sum  of  $160,000. 
Because  D  died  prior  to  October  24, 1992.  S's 
power  of  appointment  over  $160,000  is 
treated  as  a  power  of  appointment  over  a 
specific  portion  of  the  entire  trust  interest. 
The  marital  deduction  allowable  under 
section  2056(b)(5)  is  limited  to  $100,000;  that 
is,  the  lesser  of — 

(1)  The  value  of  the  trust  corpus 
(5400,000); 

(2)  The  value  of  the  trust  corpus  over 
which  S  has  a  power  of  appointment 
(5160,000!:  or 

(3)  That  specific  portion  of  the  trust  with 
respect  to  which  S  is  entitled  to  all  the 
income  ($100,000), 

Example  4.  Power  of  appointment  over 
shares  of  slock  constitutes  a  power  over  a 
specific  portion.  Under  D's  will,  250  shares 
of  Y  company  stock  were  bequeathed  in  trust 
pursuant  to  which  all  trust  income  was 
payable  annually  to  S,  D's  spouse,  for  life.  S 
was  given  a  testamentary  general  power  of 
apjxiintment  over  100  shares  of  stock.  The 
trust  provides  that  if  the  trustee  sells  the  Y 
company  stock,  S's  general  power  of 
appointment  is  exercisable  with  respect  to 
the  sale  proceeds  or  the  property  in  which 
the  proceeds  are  reinvested.  Because  the 
amount  of  property  represented  by  a  single 
share  of  stock  would  be  altered  if  the 
corpvoration  split  its  stock,  issued  stock 
dividends,  made  a  distribution  of  capital, 
etc.,  a  power  to  app)Ciint  100  shares  at  the 
time  of  S's  death  is  not  necessarily  a  power 
to  appoint  the  entire  interest  that  the  100 
shares  represented  on  the  date  of  D's  death. 
If  it  is  shown  that,  under  local  law,  S  has  a 
general  jjower  to  appoint  not  only  the  100 
shares  designated  by  D  but  also  100/250  of 
any  distributions  by  the  corporation  that  are 
included  in  trust  principal,  the  requirements 
of  paragraph  (c)(2)  of  this  section  are  satisfied 
and  S  is  treated  as  having  a  general  power 
to  appoint  100/250  of  the  entire  interest  in 
the  250  shares.  In  that  case,  the  marital 
deduction  is  limited  to  40  percent  of  the  trust 
principal.  If  local  law  does  not  give  S  that 
power,  the  100  shares  would  not  constitute 
a  specific  portion  under  §  20.2056(b)-5(c) 
(including  §  20.2056(b)-5(c)(3)(i)(B)).  The 
nature  of  the  asset  is  such  that  a  change  in 
the  capitalization  of  the  corporation  could 
cause  an  alteration  in  the  original  value 
represented  by  the  shares  at  the  time  of  D's 
death  and,  thus,  it  does  not  represent  a 
specific  f)ortion  of  the  trust.. 

(d)  Meaning  of  entire  interest.  Because 
a  marital  deduction  is  allowed  for  each 
separate  qualifying  interest  in  property 
passing  from  the  decedent  to  the 
decedent's  surviving  spouse  (subject  to 
any  applicable  limitations  in 
§  20.2056(a)-l(c)),  for  purposes  of 
paragraphs  (a)  and  (h)  of  this  section. 
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each  property  interest  with  respect  to 
which  the  surviving  spouse  received 
any  rights  is  considered  separately  in 
determining  whether  the  surviving 
spouse's  rights  extend  to  the  entire 
interest  or  to  a  specific  portion  of  the 
entire  interest.  *   •   * 
•        ♦        *        *        * 

Par.  15.  Sections  20.2056(b)-7 
through  20.2056(b)-10  are  added  to  read 
as  follows: 

§  20.2056{b)-7    Election  with  respect  to  life 
estate  for  surviving  spouse. 

(a)  In  general.  Subject  to  section 
2056(d).  a  marital  deduction  is  allowed 
under  section  2056[b)(7)  with  respect  to 
estates  of  decedents  dying  after 
December  31,  1981.  for  qualified 
terminable  interest  property  as  defined 
in  paragraph  (b)  of  this  section.  All  of 
the  property  for  which  a  deduction  is 
allowed  under  this  paragraph  (a)  is 
treated  as  passing  to  the  surviving 
spouse  (for  purposes  of  §  20.2056(a)-l), 
and  no  part  of  the  property  is  treated  as 
passing  to  any  person  other  than  the 
surviving  spouse  (for  purposes  of 
§20.2056(b)-l). 

(b)  Qualified  terminable  interest 
property — (1)  In  general.  Section 
2056(b)'(7)(B)(i)  provides  the  definition 
of  qualified  terminable  interest  property. 

(i)  Terminable  interests  describea  in 
section  2056CbKl)(C)  cannot  qualify  as 
qualified  terminable  interest  property. 
Thus,  if  the  decedent  directs  the 
executor  to  purchase  a  terminable 
interest  with  estate  assets,  the 
terminable  interest  acquired  will  not 
qualify  as  qualified  terminable  interest 
property. 

(ii)  For  purposes  of  section 
2056Cb)(7)(B)(i).  the  term  property 
generally  means  the  entire  interest  in 
property  (within  the  meaning  of 
§  20.2056(b)-5(d))  or  a  specific  portion 
of  the  entire  interest  (within  the 
meaning  of  §  20.2056(b)-5(c)). 

(2)  Property  for  which  an  election  may 
be  made — (i)  In  general.  The  election 
may  relate  to  all  or  any  part  of  property 
that  meets  the  requirements  of  section 
2056(b)(7)(B)(i),  provided  that  any 
partial  election  m.ust  be  made  with 
respect  to  a  fractional  or  percentage 
share  of  the  property  so  that  the  elective 
portion  reflects  its  proportionate  share 
of  the  increase  or  decrease  in  value  of 
the  entire  property  for  purposes  of 
applying  sections  2044  or  2519.  The 
fraction  or  percentage  may  be  defined 
by  formula. 

(ii)  Division  of  trusts — (A)  In  general. 
A  trust  may  be  divided  into  separate 
trusts  to  reflect  a  partial  election  that 
has  been  made,  or  is  to  be  rnade,  if 
authorized  under  the  governing 
instrument  or  otherwise  permissible 


under  local  law.  Any  such  division 
must  be  accomplished  no  later  than  the 
end  of  the  period  of  estate 
administration.  If,  at  the  time  of  the 
filing  of  the  estate  tax  return,  the  trust 
has  not  yet  been  divided,  the  intent  to 
divide  the  trust  must  be  unequivocally 
signified  on  the  estate  tax  return. 

(B)  Manner  of  dividing  and  funding 
trust.  The  division  of  the  trust  must  be 
done  on  a  fractional  or  percentage  basis 
to  refiect  the  partial  election.  However, 
the  separate  trusts  do  not  have  to  be 
funded  with  a  pro  rata  portion  of  each 
asset  held  by  the  undivided  trust. 

(C)  Local  law.  A  trust  may  be  divided 
only  if  the  fiduciary  is  required,  either 
by  applicable  local  law  or  by  the  express 
or  implied  provisions  of  the  governing 
instrument,  to  divide  the  trust  on  the 
basis  of  the  fair  market  value  of  the 
assets  of  the  trust  at  the  time  of  the 
division. 

(3)  Persons  permitted  to  make  the 
election.  The  election  referred  to  in 
section  2056(b)(7}(B)(i)(in)  must  be 
made  by  the  executor  that  is  appointed, 
qualified,  and  acting  within  the  United 
States,  within  the  meaning  of  section 
2203.  regardless  of  whether  the  property 
with  respect  to  which  the  election  is  to 
be  made  is  in  the  executor's  possession. 
If  there  is  no  executor  appointed, 
qualified,  and  acting  within  the  United 
States,  the  election  may  be  made  by  any 
person  with  respect  to  property  in  the 
actual  or  constructive  possession  of  that 
person  and  may  also  be  made  by  that 
person  with  respect  to  other  property 
not  in  the  actual  or  constructive 
possession  of  that  person  if  the  person 
in  actual  or  constructive  possession  of 
such  other  property  does  not  make  the 
election.  For  example,  in  the  absence  of 
an  appointed  executor,  the  trustee  of  an 
inter\'ivos  trust  (that  is  included  in  the 
gross  estate  of  the  decedent)  can  make 
the  election. 

(4)  Manner  and  time  of  making  the 
election — (i)  In  general.  The  election 
referred  to  in  section  2056{b)(7)(B)(i)(III) 
and  (v)  is  made  on  the  return  of  tax 
imposed  by  section  2001  (or  section 
2101).  For  purposes  of  this  paragraph, 
the  term  return  of  tax  imposed  by 
section  2001  means  the  last  estate  tax 
return  filed  by  the  executor  on  or  before 
the  due  date  of  the  return,  including 
extensions  or,  if  a  timely  return  is  not 
filed,  the  first  estate  tax  return  filed  by 
the  executor  after  the  due  date. 

(ii)  Election  irrevocable.  The  election, 
once  made,  is  irrevocable,  provided  that 
an  election  may  be  revoked  or  modified 
on  a  subsequent  return  filed  on  or  before 
the  due  date  of  the  return,  including 
extensions  aciually  granted.  If  an 
executor  appointed  under  local  law  has 
made  an  election  on  the  return  of  tax 


imposed  by  section  2001  (or  section 
2101)  with  respect  to  one  or  more 
properties,  no  subsequent  election  may 
be  made  with  respect  to  other  properties 
included  in  the  gross  estate  after  the 
return  of  tax  imposed  by  section  2001  is 
filed.  An  election  under  section 
2056{b)(7)(B)(v)  is  separate  from  any 
elections  made  under  section 
2056A(a)(3). 

(c)  Protective  elections — (1)  In 
general.  A  protective  election  may  be 
made  to  treat  property  as  qualified 
terminable  interest  property  only  if,  at 
the  time  the  federal  estate  tax  return  is 
filed,  the  ejecutor  of  the  decedent's 
estate  reasonably  believes  that  there  is  a 
bona  fide  issue  that  concerns  whether 
an  asset  is  includible  in  the  decedent's 
gross  esJate,  or  the  amount  or  nature  of 
the  property  the  surviving  spouse  is 
entitled  to  receive,  i.e.,  whether 
property  that  is  includible  is  eligible  for 
the  qualified  terminable  interest 
property  election.  The  protective 
election  must  identify  either  the  specific 
asset,  group  of  assets,  or  trust  to  which 
the  election  applies  and  the  specific 
basis  for  the  protective  election. 

(2)  Protective  election  irrevocable.  The 
protective  election,  once  made  on  the 
return  of  tax  imposed  by  section  2001, 
cannot  be  revoked.  For  example,  if  a 
protective  election  is  made  on  the  basis 
that  a  bona  fide  question  exists 
regarding  the  inclusion  of  a  trust  corpus 
in  the  gross  estate  and  it  is  later 
determined  that  the  trust  corpus  is  so 
includible,  the  protective  election 
becomes  effective  with  respect  to  the 
trust  corpus  and  cannot  thereafter  be 
revoked. 

(d)  Qualifying  income  interest  for 
/;/e— (1)  In  general.  Section 
2056(b)(7)(B)(ii)  provides  the  definition 
of  qualifying  income  interest  for  life.  For 
purposes  of  section  2056(b)(7)(B)(ii)(II), 
the  surviving  spouse  is  included  within 
the  prohibited  class  of  powerholders 
referred  to  therein. 

(2)  Entitled  for  life  to  all  income.  The 
principles  of  §  20.2056(b)-5(f),  relating 
to  whether  the  spouse  is  entitled  for  life 
to  all  of  the  income  from  the  entire 
interest,  or  a  specific  portion  of  the 
entire  interest,  apply  in  determining 
whether  the  surviving  spouse  is  entitled 
for  life  to  all  of  the  ipcome  from  the 
property  regardless  of  whether  the 
interest  passing  to  the  spouse  is  in  trust. 

(3)  Contingent  income  interests.  An 
income  interest  granted  for  a  term  of 
years,  or  a  life  estate  subject  to 
termination  upon  the  occurrence  of  a 
specified  event  (e.g.,  remarriage),  is  not 
a  qualifying  income  interest  for  life.  In 
addition,  an  income  interest  (or  life 
estate)  that  is  contingent  upon  the 
executor's  election  under  section 
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2056(b)(7MBKv)  is  not  a  qualif^-ing 
income  interest  for  life,  regardless  of 
whether  the  election  is  actually  made. 

(4)  Income  tyetween  last  distnhirtion 
date  and  date  of  spouse's  death  An 
iricome  uiterest  does  not  fail  to 
constitute  a  quaiif>Lng  income  interest 
for  life  solely  because  income  between 
the  last  distribution  date  and  the  date  of 
the  survi\'ing  spouse's  death  is  not 
required  to  he  distributed  to  the 
surviving  spouse  or  to  the  estate  of  the 
sur\'iving  spouse.  See  §20.2044-1 
relating  to  the  inclusion  of  such 
undistributed  income  in  die  gross  estate 
of  the  surviving  spouse. 

(5)  Pooled  income  funds.  An  income 
interest  in  a  pooled  income  fund 
described  in  section  642(c)(5) 
constitutes  a  qualify  ing  income  interest 
for  life  for  purposes  of  section 
2056(b){7)(B)(ii). 

(6)  PoHTr  to  distribute  principal  to 
spouse.  An  income  interest  in  a  trust 
wilTnof  fail  to  constitute  a  qualifying 
income  interest  for  life  solely  because 
the  trustee  has  a  power  to  distribute 
principal  to  or  for  the  benefit  of  the 
surviving  spouse.  The  fact  that  property 
distributed  to  a  surviving  spouse  may  be 
transferred  by  the  spouse  to  another 
person  does  not  result  in  a  failure  to 
satisfy  the  requirement  of  section 
2056(b)(7)(B)(iiXII).  However,  if  the 
sur\'iving  spouse  is  legally  bound  to 
transfer  the  distributed  property  to 
another  person  without  full  and 
adequate  consideration  in  money  or 
money's  worth,  the  requirement  of 
seriion  2056(b)(7)(B)(ii)(U)  is  not 
satisfied. 

(e)  Annuities  payable  from  trusts  in 
the  case  of  estates  of  decedents  dying  on 
or  before  Octobo"  24.  1992.  and  certain 
decedents  dying  after  October  24,  1992. 
with  vsills  or  rewcabJe  trusts  executed 
on  or  prior  to  thai  date — (1)  In  general. 
In  the  case  of  estates  of  decedents 
within  the  purview  of  the  effective  date 
and  transitional  rules  contained  in 
§  20.2056{b)-7(eM5).  a  surviving 
spouse's  lifetime  annuity  interest 
payable  from  a  trust  or  other  group  of 
assets  passing  from  the  decedent  is 
treated  as  a  qualifying  income  interest 
for  Ufe  for  purposes  of  section 
2056{b)(7)(B)(ii)- 

(2)  Deductible  interest.  The  deductible 
interest,  for  purposes  o^4D.2056(a)- 
2(b).  is  the  specific  portion  of  the 
property  that,  assiuning  the  apphcable 
interest  rate  for  valuing  annuities, 
would  produce  income  equal  to  the 
minimum  amount  payable  annually  to 
the  surviving  spouse.  If,  based  on  the 
applicable  interest  rate,  the  entire 
property  from  v*hich  the  annuity  may  be 
satisfied  is  insufficient  to  produce 
income  equal  to  the  minimum  annual 


payment,  the  value  of  the  deductible 
interest  is  the  entire  value  of  tlie 
property.  The  value  of  the  deductible 
interest  may  not  exceed  the  value  of  the 
property  from  which  the  annuity  is 
payable.  If  the  annual  payment  may 
increase,  the  increased  amount  is  not 
taken  into  account  in  valuing  the 
deductible  interest. 

(3)  Distributions  pennissible  only  to 
suniving  spouse.  An  annuity  interest  is 
not  treated  as  a  qualifying  income 
interest  for  life  lor  purposes  of  section 
2056(b)(7)(B)(ii)  if  any  person  other  than 
the  surviving  spouse  may  receive, 
during  the  surviving  spouse's  lifetime, 
any  distribution  of  the  property  or  its 
income  (including  any  distribution 
under  an  annuity  contract)  from  which 
the  annuity  is  payable. 

(4)  Applicable  interest  rate.  To 
determine  the  applicable  interest  rate 
for  valuing  annuities,  see  sections  2031 
and  7520  and  the  regulations  under 
those  sections. 

(5)  Effective  dates,  (i)  The  rules-..^ — -^ 
contained  in  §  20.2056(h)-7(e)  apply 
with  respect  to  estates  of  decedents 
dying  on  or  before  October  24. 1992. 

(li)  The  rules  contained  in 
§  20.2056(b)-7(e)  apply  in  the  case  of 
decedents  dying  after  October  24. 1992, 
if  property  jjasses  to  the  spouse 
pursuant  to  a  will  or  revocable  trust 
executed  on  or  before  October  24.  1992. 
and  either — 

(A)  On  that  date,  the  decedent  was 
under  a  mental  disability  to  change  the 
disposition  of  his  prof>erty  and  did  not 
regain  his  com.petence  to  dispose  of 
such  prof)erty  before  the  date  of  death; 

-or 

(B)  The  decedent  dies  prior  to  October 
24. 1995. 

(iii)  Notwithstanding  the  foregoing, 
the  rules  contained  in  §  20.2056(b)-7(e) 
do  not  apply  if  the  will  or  revocable 
trust  is  amended  after  October  24.  1992, 
in  any  respect  that  increases  the  amount 
of  the  transfer  qualifying  for  the  marital 
deduction  or  alters  the  terms  by  which 
the  interest  so  passes  to  the  surviving 
spouse. 

(f)  Joint  and  survivor  annuities. 
[Rpser\'edl 

(g)  Application  of  local  law.  The 
provisions  of  local  law  are  taken  into 
account  in  determining  whether  the 
conditions  of  section  2056(b)(7)(B)(ii)(I) 
are  satisfied.  For  example,  silence  of  a 
trust  instrument  as  to  the  frequency  of 
payment  is  not  regarded  as  a  failure  to 
satisfy  the  requirement  that  the  income 
must  be  payable  to  the  suniving  spouse 
annually  or  more  frequently  unless 
apphcable  local  law  permits  payments 
less  frequently. 

(h)  Examples.  The  following  examples 
illustrate  the  appHcation  of  paragraphs 


(a)  through  (g)  of  this  section.  In  each 
example,  it  is  assumed  that  the 
decedent.  D.  was  survived  by  S,  D's 
spouse  and  that,  unless  stated 
otherwise,  S  is  not  the  trustee  of  any 
trust  established  for  S's  benefit. 

Example  J.  Life  estate  in  residence.  D 
owned  a  personal  residence  valued  at 
$250,000  for  estate  tax  purposes.  I'nder  D's 
will,  the  exclusive  and  unrestricted  right  to 
use  the  residence  (including  the  right  to 
continue  to  occupy  the  property  as  a  personal 
residence  or  to  rent  the  property  and  receive 
the  income)  passes  to  S  for  life.  At  S's  death, 
the  property  passes  to  D's  children,  l.'nder 
applicable  local  law,  S  must  consent  to  any 
sale  of  the  property.  If  the  executor  elects  to 
treat  all  of  the  personal  residence  as  qualified 
terminable  interest  property,  the  deductible 
interest  is  S250.OO0,  the  value  of  the 
residence  for  estate  tax  purposes. 

Example  2.  Power  to  nxike  property- 
productive.  D's  will  established  a  trust 
funded  with  propert\'  valued  for  estate  tax 
purposes  at  S500,000.  The  assets  include 
both  income  producing  assets  and  non- 
productive assets.  S  was  given  the  power, 
exercisable  annually,  to  require  distribution 
'lif  all  of  the  trust  income  to  herself.  No  trust 
property  may  be  distributed  during  S's 
lifetime  to  any  person  other  than  S. 
Applicable  local  law  permits  S  to  require  that 
the  trustee  either  make  the  trust  projjeTty 
productive  or  sell  the  property  and  reinvest 
in  productive  property  within  a  reasonable 
time  aftfii  D's  death.  If  the  executor  elects  to 
treat  all  of  the  Lrjst  as  qualified  terminable 
interest  property,  the  deductible  interest  is 
S500.000.  If  the  executor  elects  to  treat  only 
20  percent  of  the  trust  as  qualified  terminable 
interest  property,  the  deductible  interest  is 
5100,000.  i.e..  20  percent  of  5500,000. 

Example  3.  Power  of  distribution  oi"er 
fraction  of  trust  income.  The  facts  are  the 
same  as  in  Example  2  except  that  S  is  given 
the  right  exercisable  annually  for  S's  lifetime 
to  require  distribution  to  herself  of  only  50 
percent  of  the  trust  income  for  life.  The 
remaining  trust  income  is  to  be  accumulated 
or  distributed  among  S  and  the  decedent's 
children  in  the  trustee's  discretion.  The 
maximum  amount  that  D's  executor  may 
elect  to  treat  as  qualified  terminable  interest 
property  is  S250.OOO;  i.e.,  the  estate  tax  value 
of  the  UTist  (5500,000)  multiplied  by  the 
percentage  of  the  trust  in  vshich  S  has  a 
qualifying  income  interest  for  life  (50 
percent).  If  D's  executor  elects  to  treat  only 
20  percent  of  the  p>ortion  of  the  trust  in 
which  S  has  a  qualifying  income  interest  as 
qualified  terminable  interest  property,  the 
deductible  interest  is  $50,000.  i.e.,  20  percent 
of  $250,000. 

Example  4  Potrer  to  distribute  trust  corpus 
to  other  beneficiaries.  D's  will  establi.shed  a 
tnist  paxjviding  that  S  is  entitled  to  receive  at 
least  annually  all  the  trust  income.  The 
trustee  is  given  the  power  to  use  annually 
during  S's  lifetime  S5.000  from  the  trust  for 
the  maintenance  and  support  of  S's  minor 
child.  C.  Any  such  distribution  docs  not 
necessarily  relieve  S  of  S's  obligation  to 
support  and  maintain  C.  S  does  not  have  a 
qualifying  income  interest  for  life  in  any 
portion  of  the  trust  because  the  bequest  tiils 
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to  satisfy  the  condition  that  no  f)erson  have 
a  power,  other  than  a  power  the  exercise  of 
which  takes  effect  only  at  or  after  S's  death, 
to  appoint  any  part  of  the  property  to  any 
person  other  than  S.  The  trust  would  also  be 
nondeductible  under  section  2056(b)(7)  if  S, 
rather  than  the  trustee,  held  the  power  to 
appoint  a  portion  of  the  principal  to  C. 
However,  in  the  latter  case,  if  S  made  a 
qualified  disclaimer  (within  the  meaning  of 
section  2518)  of  the  power  to  appoint  to  C. 
the  trust  could  qualify  for  the  marital 
deduction  pursuant  to  section  2056(b)(7). 
assuming  that  the  pK)wer  is  personal  to  S  and 
S's  disclaimer  terminates  the  power. 
Similarly,  in  either  case,  if  C  made  a 
qualified  disclaimer  of  C's  right  to  receive 
distributions  from  the  trust,  the  trust  would 
qualify  under  section  2056(b)(7).  assuming 
that  Cs  disclaimer  effectively  negates  the 
trustee's  power  under  local  law. 

Example  5.  Spouse's  income  interest 
terminable  on  remarriage.  D's  will 
established  a  trust  providing  that  ell  of  the 
trust  income  is  payable  at  least  annually  to 
S  for  S's  lifetime,  provided  that,  if  S 
rffmarries,  S's  interest  in  the  trust  will  pass 
to  X.  The  trust  is  not  deductible  under 
section  2056(b)(7).  S's  income  interest  is  not 
a  qualifying  income  interest  for  life  because 
it  is  not  for  life  but,  rather,  is  terminable 
upon  S's  remarriage. 

Example  6.  Spouse's  income  interest 
contingent  on  executor's  election.  D's  will 
established  a  trust  providing  that  S  is  entitled 
to  receive  the  income  from  tliat  portion  of  the 
trust  that  the  executor  elects  to  treat  as 
qualified  terminable  interest  property.  S  does 
not  have  a  qualifying  income  interest  for  life 
in  any  portion  of  the  trust  because  the 
income  interest  is  contingent  upon  the 
executor's  election.  Accordingly,  the 
executor  cannot  elect  qualified  terminable 
interest  treatment  for  any  portion  of  the  trust. 
If  the  decedent's  will  gives  the  surviving 
spouse  a  qualifying  income  interest  for  life  in 
a  specific  portion  of  the  trust  (such  as  the 
minimu-m  portion  of  the  trust  that  is 
necessary  to  reduce  the  Federal  estate  tax  to 
zero)  and  the  interest  is  not  contingent  on  the 
executor's  election,  the  executor  can  elect 
qualified  terminable  interest  treatment  for  the 
specified  portion  of  the  trust. 

E.\ample  7.  Formula  partiol  election.  D's 
will  established  a  trust  funded'  with  the 
residue  of  D's  estate.  Trust  income  is  to  be 
paid  annually  to  S  for  life,  and  the  principal 
is  to  be  distributed  to  D's  children  upon  S's 
death.  S  has  the  f>ower  to  require  that  all  the 
trust  property  be  made  productive.  There  is 
no  {X)wer  to  distribute  trust  property  during 
S's  lifetime  to  any  person  other  than  S.  D's 
executor  elects  to  deduct  a  fractional  share  of 
the  residuary  esta'e  under  section  2056(b)(7). 
The  election  specifies  that  the  numerator  of 
the  fraction  is  the  amount  of  deduction 
necessary  to  reduce  the  Fedeml  estate  tax  to 
zero  (taking  into  account  final  estate  tax 
values)  and  the  denominator  of  the  fraction 
is  the  final  estate  tax  value  of  the  residuar)- 
estate  (taking  into  account  any  specific 
bequests  or  liabilities  of  the  estate  paid  out 
of  the  residuary  estate).  The  formula  election 
is  of  a  fractional  share.  The  value  of  the  share 
qualifies  for  the  marital  deduction  even 
though  the  executor's  determinations  to 


claim  administration  expenses  as  estate  or 
income  tax  deductions  and  the  final  estate 
tax  values  will  affect  the  size  of  the  fractional 
share. 

Example  8.  Formula  partial  election.  The 
facts  are  the  same  as  in  Example  7  except 
that,  rather  than  defining  a  fraction,  the 
executor's  formula  states;  "1  elect  to  treat  as 
qualified  terminable  interest  property  that 
portion  of  the  residuary  trust,  up  to  100 
percent,  necessary  to  reduce  the  Federal 
estate  tax  to  zero,  after  taking  into  account 
the  available  unified  credit,  final  estate  tax 
values  and  any  liabilities  and  specific 
bequests  paid  from  the  residuary  estate."  The 
formula  election  is  of  a  fractional  share.  The 
share  is  equivalent  to  the  fractional  share 
determined  in  Example  7. 

Example  9  Severance  of  QTIP  trust  Ds 
will  established  a  trust  funded  with  the 
residue  of  D's  estate.  Trust  income  is  to  be 
paid  annually  to  S  for  life,  and  the  principal 
is  to  be  distributed  to  D's  children  upon  S's 
death.  S  has  the  f>ower  to  require  that  all  of 
the  trust  property  be  made  productive.  There 
is  no  power  to  distribute  trust  property 
during  S's  lifetime  to  any  person  other  tlian 
S.  D's  will  authorizes  the  executor  to  make 
the  election  under  section  2056(b)(7)  only 
with  respect  to  the  minimum  amount  of 
property  necessary  to  reduce  estate  taxes  on 
D's  estate  to  zero,  authorizes  the  executor  to 
divide  the  residuary  estate  into  two  separate 
trusts  to  reflect  the  election,  and  authorizes 
the  executor  to  charge  any  pa>Tnent  of 
principal  to  S  to  the  qualified  terminable 
interest  trust.  S  is  the  sole  beneficiary  of  both 
trusts  during  S's  lifetune.  The  authorizations 
in  the  will  do  not  adversely  affect  the 
allowance  of  the  marital  deduction.  Only  the 
property  remaining  in  the  marital  deduction 
trust,  after  payment  of  principal  to  S.  is 
subject  to  inclusion  in  S's  gross  estate  under 
section  2044  or  subject  to  gift  tax  under 
section  2519. 

Example  10.  Payments  to  spouse  from 
individual  retirement  account.  S  is  the  life 
beneficiary  of  sixteen  remaining  annual 
installments  payable  from  D's  individual 
retirement  account.  The  terms  of  the  account 
provide  for  the  payment  of  the  account 
balance  in  nineteen  annual  installments  that 
commenced  when  D  reached  age  70V2.  Each 
installment  is  equal  to  all  the  income  earned 
on  the  remaining  principal  in  the  account 
plus  a  share  of  the  remaining  princip>al  equal' 
to  ViH  in  the  first  year,  Vib  in  the  second  year, 
Vij  in  the  third  j-ear,  etc.  Under  the  terms  of 
the  account,  S  has  no  right  to  withdraw  any 
other  amounts  from  the  account.  Any 
payments  remaining  after  S's  death  pass  to 
D's  children.  S's  interest  in  the  account 
qualifies  as  a  qualifying  income  interest  for 
life  under  section  2056(b)(7MB)(ii).  without 
regard  to  the  provisions  of  section 
2056(b)(7)(C). 

Example  1  J.  Spouse's  interest  in  trust  in 
the  form  of  an  annuity  D  died  prior  to 
October  24. 1992.  D's  will  established  a  trust 
funded  with  income  producing  property 
valued  at  S500.000  for  estate  tax  purposes. 
The  trustee  is  required  by  the  trust 
instrument  to  pay  $20,000  a  year  to  S  for  lifu. 
Trust  income  in  excess  of  the  annuity 
amount  is  to  be  accumulated  in  the  trust  and 
may  not  bfl  distributed  during  S's  lifetime. 


S's  lifetime  annuity  interest  is  treated  as  a 
qualifying  income  interest  for  life.  If  the 
executor  elects  to  treat  the  entire  portion  of 
the  trust  in  which  S  has  a  qualifying  income 
interest  as  qualified  terminable  interest 
property,  the  value  of  the  deductible  interest 
is  (assuming  that  10  percent  is  the  applicable 
interest  rate  under  section  7520  for  valuing 
annuities  on  the  appropriate  valuation  date) 
$200,000,  because  that  amount  would  yield 
an  income  to  S  of  $20,000  a  year. 

Example  12.  Value  of  spouse's  annuity 
exceeds  value  of  trust  corpus.  The  facts  are 
the  same  as  in  Example  J I  except  that  the 
trustee  is  required  to  pay  S  $70,000  a  year  for 
life.  If  the  executor  elects  to  treat  the  entire 
portion  of  the  trust  in  which  S  has  a 
qualifying  income  interest  as  qualifiod 
terminable  interest  property,  the  value  of  the 
deductible  interest  is  $500,000,  which  is  the 
lesser  of  the  entire  value  of  the  property 
(S500.000),  or  the  amount  of  property  that 
(assuming  a  10  percent  interest  rate)  would 
yield  an  income  to  S  of  $70,000  a  year 
(5700,0001. 

Example  13.  Pooled  income  fund.  D's  will 
provides  for  a  bequest  of  $200,000  to  a 
pooled  income  fund  described  in  section 
642(c)(5).  designating  S  as  the  income 
beneficiary  for  life.  If  D's  executor  elects  to 
treat  the  entire  $200,000  as  qualified 
terminable  interest  property,  the  deductible 
interest  is  $200,000. 

Example  14.  Funding  se\-ered  QTIP  trusts. 
D's  will  established  a  trust  sntisfying  the 
requirements  of  section  2056(b)(7).  Pursuant 
to  the  authority  in  D's  will  and  §  20.2056(b)- 
7(b)(2)(ii).  D's  executor  indicates  on  the 
Federal  estate  tax  return  that  an  election 
under  section  2056(b)(7)  is  being  made  with 
respect  to  50  percent  of  the  trust,  and  that  the 
trust  will  subsequently  be  divided  to  reflect 
the  partial  election  on  the  basis  of  the  fair 
market  value  of  the  profjerfy  at  the  time  of 
the  division.  D's  executor  funds  the  trust  at 
the  end  of  the  period  of  estate  administration. 
At  that  time,  the  property  available  to  fund 
the  trusts  consists  of  100  shares  of  X 
Corporation  stock  with  a  current  value  of 
$400,000  and  200  shares  of  Y  Corporation 
stock  with  a  current  value  of  $400,000.  D 
may  fund  each  tr\ist  with  the  stock  of  either 
or  both  corporations,  in  any  combination, 
provided  that  the  aggregate  value  of  the  stock 
allocatod  to  each  trust  is  $400, tXK). 

§  20^056(b)-8    Special  rule  for  charitable 
remainder  trusts. 

(a)  In  genera] — (1)  Sun-iving  spouse 
only  nonchahtable  beneficiary.  With 
respect  to  estates  of  decedents  dying 
after  December  31,  1981.  subject  to 
section  2056(d),  if  the  surviving  spouse 
of  the  decedent  is  the  only 
noncharitable  beneficiar}-  of  a  charitable 
remainder  annuity  trust  or  a  charitable 
remainder  unitrust  described  in  section 
664  (qualified  charitable  remainder 
trust),  section  2056(b)(1)  does  not  apply 
to  the  interest  in  the  trust  that  is 
transferred  to  the  surviving  spouse. 
Thus,  the  value  of  the  annuity  or 
unitrust  interest  passing  to  the  spouse 
qualifies  for  a  marital  deduction  under 
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section  2056(b)(8)  and  the  value  of  the 
remainder  interest  qualifies  for  a 
charitable  deduction  under  section 
205.T.  If  an  interest  in  property  qualifies 
for  a  marital  deduction  under  section 
205R(b)(8),  no  election  may  be  made 
with  respect  to  the  property  under 
section  2056(b)(7).  For  purposes  of  this 
section,  the  term  non-charitable 
beneficiary  means  any  beneficiary  of  the 
qualified  charitable  remainder  trust 
other  than  an  organization  described  in 
section  170(c).        -» 

(2)  Interest  for  life  or  term  of  years. 
The  surviving  spouse's  interest  need  not 
be  an  interest  for  life  to  qualify  for  a 
marital  deduction  under  section 
2056(b)(8).  However,  for  purposes  of 
section  664,  an  annuity  or  unitrust 
interest  payable  to  the  spouse  for  a  term 
of  years  cannot  be  payable  for  a  term 

*  that  exceeds  20  years. 

(3)  Payment  of  state  death  taxes.  A 
deduction  is  allowed  under  section 
2056(b)(8)  even  if  the  transfer  to  the 
surviving  spouse  is  conditioned  on  the 
spouse's  payment  of  state  death  taxes,  if 
any,  attributable  to  the  qualified 
charitable  remainder  trust.  See 

§  20.2056(b)-4(c)  for  the  effect  of  such  a 
condition  on  the  amount  of  the 
deduction  allowable. 

(b)  Charitable  remainder  trusts  where 
the  suniving  spouse  is  not  the  only 
noncharitable  beneficiary.  In  the  case  of 
a  charitable  remainder  trust  where  the 
decedent's  spouse  is  not  the  only 
noncharitable  beneficiary  (for  example, 
where  the  noncharitable  interest  is 
payable  to  the  decedent's  spouse  for  life 
and  then  to  another  individual  for  life), 
the  qualification  of  the  interest  as 
qualified  terminable  interest  property  is 
determined  solely  under  section 
2056(b)(7)  and  not  under  section 
2056(b)(8).  Accordingly,  if  the  decedent 
died  on  or  before  October  24, 1992,  or 
the  trust  other.vise  comes  within  the 
pur\'iew  of  the  transitional  rules 
contained  in  §  20.2056(b)-7(e)(5),  the 
spousal  annuity  or  unitrust  interest  may 
qualif>'  under  §  20.2056(b)-(7)(e)  as  a 
qualifying  income  interest  for  life. 

§  20.2056(b)-9    Denial  of  double  deduction. 

The  value  of  an  interest  in  property 
may  not  be  deducted  for  Federal  estate 
tax  purposes  more  than  once  with 
respect  to  the  same  decedent.  For 
example,  where  a  decedent  transfers  a 
life  estate  in  a  farm  to  the  spouse  with 
a  remainder  to  charity,  the  entire 
property  is,  pursuant  to  the  exej:utor's 
election  under  section  20560)r)t7), 
treated  as  passing  to  the  spouse.  The 
entire  value  of  the  property  qualifies  for 
the  marital  deduction.  No  part  of  the 
value  of  the  property  qualifies  for  a 


charitable  deduction  under  section  2055 
in  the  decedent's  estate. 

§  20.2056(b)-1 0    Effective  dates. 

Except  as  specifically  provided  in 
§§  20.2056(b)-5(c)(3)  (ii)  and  (iii), 
20.2056(b)-7(e)(5),  and  20.2056(b)-8(b), 
the  provisions  of  §§20.2056(b)-5(c), 
20.2056(b)-7,  20.2056(b)-8,  and 
20.2056(b)-9  are  effective  with  respect 
to  estates  of  decedents  dying  after 
March  1,  1994.  With  respect  to  estates 
of  decedents  dying  on  or  before  such 
date,  the  executor  of  the  decedent's 
estate  may  rely  on  any  reasonable 
interpretation  of  the  statutory 
provisions.  For  these  purposes,  the 
provisions  of  §§  20.2056(b)-5(c). 
20.2056(b)-7,  20.2056(b)-8,  and 
20.2056(b)-9  (as  well  as  project  LR- 
211-76,  1984-1  C.B.,  page  598,  see 
§  601.601(d)(2)(ii)(b)  of  this  chapter),  are 
considered  a  reasonable  interpretation 
of  the  statutory  provisions. 

§§  20.205€(c)-1  and  20.2056(c)-2 
[Removed] 

Par.  16.  Sections  20.2056(c)-l  and 
20.205G(c)-2  are  removed. 

Par.  17.  Section  20.2056(e)-l  is 
redesignated  §  20.2056(c)-l  and 
amended  as  follows: 

a.  The  section  heading  is  revised  as 
set  forth  below. 

b.  Headings  are  added  for  paragraphs 
(a)  and  (b)  as  set  forth  below. 

c.  The  last  sentence  in  paragraph  (b) 
is  removed. 

§  20.2056(c)-1     Marital  deduction; 
definition  of  passed  from  the  decedent. 

(a)  In  general.  *   •   * 

(b)  Expectant  interest  in  property 
under  comraunity  property  laws.  *   *   * 

Par.  18.  Section  20.2056(e)-2  is 
redesignated  §  20.2056(c)-2,  and 
amended  as  follows: 

a.  The  section  heading  is  revised. 

b.  The  first  sentence  of  paragraph  (a) 
is  amended  by  removing  the  reference 
"§  20.2056(e)-l"  and  adding 

"§  20.2056(c)-l"  in  its  place. 

c.  Paragraphs  (a)(2)  through  (a)(5)  are 
redesignated  as  paragraphs  (a)(3) 
through  (a)(6),  respectively,  and  a  new 
paragraph  (a)(2)  is  added. 

d.  The  first  sentence  in  the 
concluding  text  of  paragraph  (a) 
following  newly  designated  paragraph 
(a)(6)  is  revised. 

e.  Paragraphs  (b)(l)(iv)  and  (b)(2)(iii) 
are  amended  by  removing  the  reference  ' 
"§  20.2056(b}-5"  and  adding 

'•§  20.2056(b)-5  or  20.2056(b}-7"  in  its 
place. 

f.  Paragraph  (b)(3)(v)  is  amended  by 
removing  the  reference  "section 
2056(b)(5)"  and  adding  "§  20.2056(b)-5 
or  20.2056(b)-7"  in  its  place. 


g.  The  revisions  and  additions  read  as 
follows: 

§20.2056(c)-2  Marital  deduction;  definition 
of  passed  from  the  decedent  to  his 
surviving  spouse. 

(a)  *   *   * 

(2)  In  the  case  of  certain  interests  with 
income  for  life  to  the  surviving  spouse 
that  the  executor  elects  to  treat  as 
qualified  terminable  interest  property 
(see  §  20.2056(b)-7); 
***** 

A  property  interest  is  treated  as 
passing  to  the  surviving  spouse  only  if 
it  passes  to  the  spouse  as  beneficial 
owner,  except  to  the  extent  otherwise 
provided  in  §§  20.2056(b)-5  through 
20.2056(b)-7.  '    *    * 


§20.2056(e)-3    [Redesignated  as 
§  20.2056(c)-3  and  Amended] 

Par.  in.  Section  20.2056(e)-3  is 
redesignated  §20.2056(c)-3,  and 
amended  by  removing  the  references  to 
"§  20.2056(e)-l"  and  "§  20.2056(e)-2" 
and  adding  "§  20.2056(c)-l  "  and 
'■§  20.2056(c)-2"  in  their  respective 
places  in  the  first  sentence. 

Par.  20.  Sections  20.2207A-1  and 
20.2207A-2  are  added  to  read  as 
follows: 

§  20.2207A-1     Right  of  recovery  of  estate 
taxes  in  the  case  of  certain  marital 
deduction  property. 

(a)  In  general — (1)  Right  of  recovery 
from  person  receiving  the  property.  If 
the  gross  estate  includes  the  value  of 
property  that  is  includible  by  reason  of 
section  2044  (relating  to  certain 
property  in  which  the  decedent  had  a 
qualifying  income  interest  for  life  under 
sections  2056(b)(7)  or  2523(f)).  the  estate 
of  the  surviving  spouse  is  entitled  to 
recover  from  the  person  receiving  the 
property  (as  defined  in  paragraph  (d)  of 
this  section)  the  amount  of  Federal 
estate  tax  attributable  to  that  property. 
The  right  of  recovery  arises  when  the 
Federal  estate  tax  with  respect  to  the 
property  includible  in  the  gross  estate 
by  reason  of  section  2044  is  paid  by  the 
estate.  There  is  no  right  of  recover^'  from 
any  person  for  the  property  received  by 
that  person  for  which  a  deduction  was 
allowed  from  the  gross  estate  if  no  tax 
is  attributable  to  that  property. 

(2)  Failure  to  exercise  right  of 
recovery.  Failure  of  an  estate  to  exercise 
a  right  of  recovery  under  this  section 
upon  a  transfer  subject  to  seciion  2044 
is  treated  as  a  transfer  for  Federal  gift 
lax  purposes  of  the  unrecovered 
amounts  from  the  persons  who  would 
benefit  from  the  recovery  to  the  persons 
from  whom  the  recovery  could  have 
been  obtained.  See  §25.2511-1  of  this 
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chapter.  The  transfer  is  considered 
made  when  the  right  of  recovery  is  no 
longer  enforceable  under  applicable 
local  law.  A  delay  in  the  exercise  of  the 
right  of  recovery  may  be  treated  as  an 
interest-free  loan  with  appropriate  gif^ 
tax  consequences  under  section  7872 
depending  on  the  facts  of  the  particular 
case. 

(3)  Waiver  of  right  ofrecoven'.  The 
provisions  of  §  20.2207A-l(a)(2)  do  not 
apply  to  the  extent  that  the  surviving 
spouse's  will  provides  that  a  recovery 
shall  not  be  made  or  to  the  extent  that 
the  beneficiaries  cannot  otherwise 
compel  recovery.  Thus,  e.g.,  if  the 
surviving  spouse  gives  the  executor  of 
the  estate  discretion  to  waive  the  right 
of  recover}'  and  the  executor  waives  the 
right,  no  gift  occurs  under  §25.2511-1 
of  this  chapter  if  the  persons  who  would 
benefit  from  the  recover)'  cannot  compel 
the  executor  to  exercise  the  right  of 
recovery. 

(b)  Amount  of  estate  tax  attributable 
to  property  includible  under  section 
2044.  The  amount  of  Federal  estate  tax 
attributable  to  property  includible  in  the 
gross  estate  under  section  2044  is  the 
amount  by  which  the  total  Federal 
estate  tax  (including  penalties  and 
interest  attributable  to  the  tax)  under 
chapter  11  of  the  Internal  Revenue  Code 
that  has  been  paid,  exceeds  the  total 
Federal  estate  tax  (including  penalties 
and  interest  attributable  to  the  tax) 
under  chapter  11  of  the  Internal 
Revenue  Code  that  would  have  been 
paid  if  the  value  of  the  property 
includible  in  the  gross  estate  by  reason 
of  section  2044  had  not  been  so 
included. 

(c)  Amount  of  estate  tax  attributable 
to  a  particular  property.  An  estate's 
right  of  recovery  with  respect  to  a 
particular  property  is  an  amount  equal 
to  the  amount  determined  in  paragraph 
(b)  of  this  section  multiplied  by  a 
frac-tion.  The  numerator  of  the  fraction 
is  the  value  for  Federal  estate  tax 
purposes  of  the  particular  property 
included  in  the  gross  estate  by  reason  of 
section  2044,  less  any  deduction 
allowed  with  respect  to  the  property. 
The  denominator  of  the  fraction  is  the 
total  value  of  all  properties  included  in 
the  gross  estate  by  reason  of  section 
2044,  less  any  deductions  allowed  with 
respect  to  those  properties. 

(d)  Person  receiving  the  property.  If 
the  property  is  in  a  trust  at  the  time  of 
the  decedent's  death,  the  person 
receiving  the  property  is  the  trustee  and 
any  person  who  has  received  a 
distribution  of  the  property  prior  to  the 
expiration  of  the  right  of  recover}'  if  the 
property  does  not  remain  in  trust.  This 
paragraph  (d)  does  not  affect  the  right, 
if  any,  under  local  law.  of  any  person 


with  an  interest  in  property  to 
reimbursement  or  contribution  from 
another  person  with  an  interest  in  the 
property. 

(e)  Example.  The  following  example 
illustratas  the  application  of  paragraphs 
(a)  through  (d)  of  this  section. 

Example.  D  died  in  1994.  D's  will  created 
a  trust  funded  with  certain  income  producing 
a.ssets  included  in  D's  gross  estate  at 
SI  .000,000.  The  trust  provides  that  all  the 
income  is  payable  to  D's  wife,  S,  for  life, 
remainder  to  be  divided  equally  among  their 
four  children.  In  computing  D's  taxable 
estate,  D's  executor  deducted,  pursuant  to 
section  2056(b)(7),  $1,000,000,  Assume  that  S 
received  no  other  property  from  D  and  that 
S  died  in  1996.  Assume  further  that  S  made 
no  section  2519  di.'jposilion  of  the  projjerty. 
that  the  property  was  included  in  S's  gross 
estate  at  a  value  of  SI. 080,000,  and  that  S's 
will  contained  no  provision  regarding  section 
2207A(a).  The  tax  attributable  to  the  property 
is  equal  to  the  amount  by  which  the  total 
Federal  estate  tax  (including  penalties  and 
interest)  paid  by  S's  estate  exceeds  the 
Federal  estate  tax  (including  penalties  and 
interest)  that  would  have  been  paid  if  S's 
gross  estate  had  been  reduced  by  $1,080,000. 
That  amount  of  tax  may  be  recovered  by  S's 
estate  from  the  trust.  If.  at  the  time  S's  estate 
seeks  reimbursement,  the  trust  has  been 
distributed  to  the  four  children.  S's  estate  is 
also  entitled  to  recover  the  tax  from  the 
children. 

§  20^07A-2    Ettoctive  date. 

The  provisions  of  §  20.2207A-1  are 
effective  with  respect  to  estates  of 
decedents  dying  after  March  1,  1994. 
With  respect  to  estates  of  decedent 
dying  on  or  before  such  date,  the 
executor  of  the  decedent's  estate  may 
rely  on  any  reasonable  interpretation  of 
the  statutory  provisions.  For  these 
purposes,  the  provisions  of  §  20.2207.\- 
1  (as  well  as  project  LR-2 11-76.  1984- 
1  C.B..  page  598,  see 
§  601.601(d)(2)(ii)(fa)  of  this  chapter),  are 
considered  a  reasonable  interpretation 
of  the  statutory  provisions. 

PART  22— TEMPORARY  ESTATE  AND 
GIFT  TAX  REGULATIONS  UNDER  THE 
ECONOMIC  RECOVERY  TAX  ACT  OF 
1981 

Par.  21,  The  authority  citation  for  part 
22  is  revised  to  read  as  folows: 
Authority:  26  U  ,S  C.  7805. 

§  22.2056-1     [Removed] 

Par.  22.  Section  22.205B-1  is 
removed. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31.  1954 

Par.  23.  The  authority  citation  for  part 
25  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 


(Section  25.2512-5  also  issued  under  26 
U.S.C.  170(f)(4)  and  26  U.S.C.  642(c)(5)) 
(Section  25.2512-9  also  issued  under  26 
U.S.C  170(f)(4)  and  26  U.S.C  642(c)(5)) 
(Section  25.2513-1  also  issued  under  26 
U.S.C.  170(f)(4)  and  26  U.S.C  642(c)(5)) 
(Section  25.2522(c)-3  also  issued  under  26 
U.S.C  170(f)(4)  and  26  U.S.C.  642(c)(5)) 
(Section  25.2522(d)-l  also  issued  under  26 
U.S.C.  170(f)(4)  and  26  U.S.C  642(c)(5)) 
(Section  25.2523(a)-l  also  issued  under  26 
U.S.C  170(f)(4)  and  26  U.S.C  642(c)(5)) 
(Section  25.2523(b)-l  also  issued  under  26 
U.S.C  170(0(4)  and  26  U.S.C  642(c)(5)) 

(Section  25.6091-1  also  issued  under  26 
use.  6091) 

Par.  24.  The  authority  dtalions 
immediately  following  §§  25.2512-5. 
25.2512-9,  25.2522(c)-3  and 
25.2523(a)-l  are  removed. 

Par.  25.  Sections  25.2207A-1  and 
25.2207A-2  are  added  immediately 
following  the  undesignated  center 
heading  "Determination  of  Tax 
Liability"  to  read  as  follows: 

§  25.2207A-1     Rigtit  of  recovery  of  gift 
taxes  In  t^e  case  ot  certatr  mantal 
deduction  property. 

(a)  In  general.  If  an  individual  is 
treated  as  transferring  an  interest  in 
property  by  reason  of  section  2519,  the 
individual  or  the  individual's  estate  is 
entitled  to  recover  from  the  person 
receiving  the  property  (as  defined  in 
paragraph  (e)  of  this  section)  the  amount 
of  gift  tax  attributable  to  that  property. 
The  value  of  property  to  which  this 
paragraph  (a)  applies  is  the  value  of  all 
interests  in  the  property  other  than  the 
qualifying  income  interest.  There  is  no 
right  of  recovery  from  any  person  for  the 
property  received  by  that  person  for 
which  a  deduction  was  allowed  from 
the  total  amount  of  gifts,  if  no  Federal 
gift  tax  is  attributable  to  the  property. 
The  right  of  recovery  arises  at  the  time 
the  Federal  gift  tax  is  actually  paid  by 
the  transferor  subject  to  section  2519. 

(b)  Failure  of  a  person  to  exercise  the 
right  of  recovery.  IResen'ed). 

(c)  Amount  of  gift  tax  attributable  to 
all  properties.  "The  amount  of  Federal 
gift  tax  attributable  to  all  properties 
includible  in  the  total  amount  of  gifts 
under  section  2519  made  during  the 
calendar  year  is  the  amount  by  which 
the  total  Federal  gift  tax  for  the  calendar 
year  (including  penalties  and  interest 
attributable  to  the  tax)  under  cliapter  12 
of  the  Internal  Revenue  Code  which  has 
been  paid,  exceeds  the  total  Federal  gift 
tax  for  the  calendar  year  (including 
penalties  and  interest  attributable  to  the 
tax)  under  chapter  12  of  the  Internal 
Revenue  Code  which  would  have  been 
paid  if  the  value  of  the  properties 
includible  in  the  total  amount  of  gifts  by 
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reason  of  section  2519  had  not  been 
included. 

(d)  Amount  of  gift  tax  attributable  to 

a  particular  property.  A  person's  right  of 
recovery  with  respect  to  a  particular 
property  is  an  amount  equal  to  the 
amount  determined  in  paragraph  (c)  of 
this  section  multiplied  by  a  fraction. 
The  numerator  of  the  fraction  is  the 
value  of  the  particular  prof)€rty       ^ 
included  in  the  total  amount  of  gifts 
made  during  the  calendar  year  by  reason 
of  section  2519,  less  any  deduclion 
allowed  with  respe<-1  to  the  properly. 
The  denominator  of  the  fraction  is  the 
total  value  of  all  properties  included  in 
the  total  amount  of  gifts  made  during 
the  calendar  year  by  reason  of  section 
2519,  less  any  deductions  allowed  with 
respect  to  those  properties. 

(e)  Person  receiving  the  property.  If 
the  property  is  in  a  trust  at  the  time  of 
the  transfer,  the  person  receiving  the 
property  is  the  trustee,  and  any  person 
who  has  received  a  distribution  of  the 
property  prior  to  the  expiration  of  the 
right  of  recovery  if  the  property  does  not 
remain  in  trust.  This  paragraph  (e)  does 
not  affect  the  right,  if  any,  under  local 
law,  of  any  person  with  an  interest  in 
property  to  reimbursement  or 
contribution  from  another  person  with 
an  interest  in  the  prooerty. 

(f)  Example.  The  following  example 
illustrates  the  application  of  paragraphs 
(a)  through  (e)  of  this  section. 

Example.  D  created  an  inter  vivos  trust 
during  1994  with  certain  income  producing 
assets  valued  at  $1,000,000.  The  trust 
provides  that  aJl  income  is  payable  to  D's 
wife,  S.  for  S's  life,  with  the  remainder  at  S's 
death  to  be  divided  equally  among  their  four 
children.  In  computing  taxable  gifts  during 
calendar  year  1994,  D  deducted,  pursuant  to 
section  2523(fl,  SI. 000.000  from  the  total 
amount  of  gifts  made.  In  addition,  assume 
that  S  received  no  other  transfers  from  D  and 
that  S  made  a  gift  during  1996  of  the  entire 
life  interest  to  one  of  the  children,  at  which 
time  the  value  of  mist  assets  was  51,080,000 
and  the  value  of  S's  life  interest  was 
5400,000.  Although  the  entire  value  of  the 
trust  assets  (51,080,000)  is.  pursuant  to 
swtions  2511  and  2519.  included  in  the  total 
amount  of  S's  gifts  for  calendar  year  1996,  S 
is  only  entitled  to  reimbursement  for  the 
Federal  gift  tax  attributable  to  the  value  of  the 
remainder  interest,  that  is,  the  Federal  gift  tax 
attributable  to  5680,000  (51,080.000  less 
5400,000).  The  Federal  gift  tax  attributable  to 
5680.000  is  equal  to  the  amount  by  which  the 
total  Federal  gift  tax  (including  penalties  and 
interest)  paid  for  the  calendar  year  exceeds 
the  federal  gift  tax  (including  penalties  and 
interest)  that  would  have  been  paid  if  the 
total  amount  oLgifts  during  1996  had  been 
reduced  by  5680,000.  That  amount  of  tax 
may  be  recovered  by  S  from  the  trust. 

§  25.2207A-2    Effective  date.       * 

The  provisions  of  §  25.2207A-1  are 
effective  with  respect  to  dispositions 


made  after  March  1,  1994.  With  respect 
to  gifts  made  on  or  before  such  date,  the 
donor  may  rely  on  any  reasonable 
interpretation  of  the  statutory 
provisions.  For  these  purposes,  the 
provisions  of  §  25.2207A-1  (as  well  as 
project  LR-211-76,  1984-1  C.B,.  page 
598,see§601.601(d)(2Uii)(b)ofthis 
chapter),  are  considered  a  reasonable 
interpretation  of  the  statutory 
provisions. 

Par.  26.  Section  25.2515-1  is 
amended  by: 

a.  Redesignating  paragraph  (a)  as 
(a)(3), 

b.  Adding  paragraphs  (a)(1)  and  (2)  to 
read  as  follows: 

§  25.251 5-1     Tenancies  by  the  entirety;  In 
general. 

(a)  Scope — (1)  In  general.  This  section 
and  §§  25.2515-2  through  25.2515^  do 
not  apply  to  the  creation  of  a  tenancy  by 
the  entirety  after  December  31, 1981, 
and  do  not  reflect  changes  made  to  the 
Internal  Revenue  Code  by  sections 
702(k)(l)(A)  of  the  Revenue  Act  of  1978, 
or  section  2002(c)(2)  of  the  Tax  Reform 
Act  of  1976. 

(2)  Special  rule  in  the  case  of 
tenancies  created  after  July  13,  1988,  if 
the  donee  spouse  is  not  a  United  States 
citizen.  Under  section  2523(i)(3), 
applicable  (subject  to  the  special  treaty 
rule  contained  in  Public  Law  101-239, 
section  7815(dJ(14))  in  the  case  of 
tenancies  by  the  entirety  and  joint 
tenancies  created  between  spouses  after 
July  13,  1988.  if  the  donee  spouse  is  not 
a  citizen  of  the  United  States,  the 
principles  contained  in  section  2515 
and  §§  25.2515-1  through  25.2515-4 
apply  in  determining  the  gift  tax 
consequences  with  respect  to  the 
creation  and  termination  of  the  tenancy, 
except  that  the  election  provided  in 
section  2515(a)  (prior  to  repeal  by  the 
Economic  Recovery  Tax  Act  of  1981) 
and  §  25.2515-2  (relating  to  the  donor's 
election  to  treat  the  creation  of  the 
tenancy  as  a  transfer  for  gift  tax 
purposes)  does  not  apply. 
«        •        *        *        * 

Par.  27.  Sections  25.2519-1  and 
25.2519-2  are  added  immediately  after 
the  undesignated  center  heading 
"Deductions"  and  before  §  25.2521-1  to 
read  as  follows: 


§25.2519-1 
estates. 


Dispositions  of  certain  life 


(a)  In  general.  If  a  donee  spouse  makes 
a  disposition  of  all  or  part  of  a 
qualifying  income  interest  for  life  in  any 
property  for  which  a  deduction  was 
allowed  under  section  2056(b)(7)  or 
section  2523(f)  for  the  transfer  creating 
the  qualifying  income  interest,  the 
donee  spouse  is  treated  for  purposes  of 


chapters  11  and  12  of  subtitle  B  of  the 
Internal  Revenue  Code  as  transferring 
all  interests  in  property  other  than  the 
qualifying  income  interest.  For  example, 
if  the  donee  spouse  makes  a  disposition 
of  part  of  a  qualif>'ing  income  interest 
for  life  in  trust  corpus,  the  spouse  is 
treated  under  section  2519  as  making  a 
transfer  subject  to  chapters  11  and  12  of 
the  entire  trust  other  than  the  qualifying 
income  interest  for  life.  Therefore,  the 
donee  spouse  is  treated  as  making  a  gift 
under  section  2519  of  the  entire  trust 
less  the  qualifying  income  interest,  and 
is  treated  for  purposes  of  section  2036 
as  having  transferred  the  entire  trust 
corpus,  including  that  portion  of  the 
trust  corpus  from  which  the  retained 
income  interest  is  payable.  A  transfer  of 
all  or  a  portion  of  the  income  interest  of 
the  spouse  is  a  transfer  by  the  spouse 
under  section  2511.  See  also  section 
2702  for  special  rules  applicable  in 
valuing  the  gift  made  by  the  spouse 
under  section  2519. 

(b)  Presumption.  Unless  the  donee 
spouse  establishes  to  the  contrary, 
section  2519  applies  to  the  entire  trust 
at  the  time  of  the  disposition.  If  a 
deduction  is  taken  on  either  the  estate 
or  gift  tax  return  with  respect  to  the 
transfer  which  created  the  qualifying 
income  interest,  it  is  presumed  that  the 
deduction  was  allowed  icr  purposes  of 
section  2519.  To  avoid  tiiti  application 
of  section  2519  upon  a  transfer  of  all  or 
part  of  the  donee  spouse's  income 
interest,  the  donee  spouse  must 
establish  that  a  deduction  was  not  taken 
for  the  transfer  of  property  which 
created  the  qualifying  income  interest. 
For  example,  to  establish  that  a 
deduction  was  not  taken,  the  donee 
spouse  may  produce  a  copy  of  the  estate 
or  gift  tax  return  filed  with  respect  to 
the  transfer  creating  the  qualifying 
income  interest  for  life  establishing  that 
no  deduction  was  taken  under  section 
2056(b)(7)  or  section  2523(0-  In 
addition,  the  donee  spouse  may 
establish  that  no  return  was  filed  on  the 
original  transfer  by  the  donor  spouse 
because  the  value  of  the  first  spouse's 
gross  estate  was  below  the  threshold 
requirement  for  filing  under  section 
6018.  Similarly,  the  donee  spouse  could 
establish  that  the  transfer  creating  the 
qualifying  income  interest  for  life  was 
made  before  the  effective  date  of  section 
2056(b)(7)  or  section  2523(fl,  whichever 
is  applicable. 

(c)  Amount  treated  as  a  transfer — (II 
In  general.  The  amount  treated  as  a 
transfer  under  this  section  upon  a 
disposition  of  all  or  part  of  a  qualifying 
income  interest  for  life  in  quaHfied 
terminable  interest  property  is  equal  to 
the  fair  market  value  of  the  entire 
property  subject  to  the  qualifying 
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income  interest,  determined  on  the  date 
of  the  disposition  (including  any 
accumulated  income  and  not  reduced 
by  any  amount  excluded  from  total  gifts 
under  section  2503(b)  with  respect  to 
the  transfer  creating  the  interest),  less 
the  value  of  the  qualifying  income 
interest  in  the  property  on  the  date  of 
the  disposition.  The  gift  tax 
consequences  of  the  disposition  of  the 
qualifying  income  interest  are 
determined  separately  under  §  25.2511- 
2. 

(2)  Disposition  of  interest  in  property 
y^ntb  respect  to  which  a  partial  election 
was  made.  If.  in  connection  with  the 
transfer  of  property  that  created  the 
spouse's  qualifying  income  interest  for 
life,  a  deduction  was  allowed  under 
section  2056(b)(7)  or  section  2523(f)  for 
less  than  the  entire  interest  in  the 
property  (i.e.,  for  a  fractional  or 
percentage  share  of  the  entire  interest  in 
the  transferred  property)  the  amount 
treated  as  a  transfer  by  the  donee  spouse 
under  this  section  is  equal  to  the  fair 
market  value  of  the  entire  property 
subject  to  the  qualifying  income  interest 
on  the  date  of  the  disposition,  less  the 
value  of  the  qualifying  income  interest 
for  Hfe,  multiplied  by  the  fractional  or 
percentage  share  of  the  interest  for 
which  the  deduction  was  taken. 

(3)  Reduction  for  distributions 
charged  to  nonelective  portion  of  trust. 
The  amount  determined  under 
paragraph  (c)(2)  of  this  section  (if 
applicable)  is  appropriately  reduced  if — 

(i)  The  donee  spouse's  interest  is  in  a 
trust  and  distributions  of  principal  have 
been  made  to  the  donee  spouse; 

(ii)  The  trust  provides  that 
distributions  of  principal  are  made  first 
from  the  qualified  terminable  interest 
share  of  the  trust;  and 

(iii)  The  donee  spouse  establishes  the 
reduction  in  that  share  based  on  the  fair 
market  value  of  the  trust  assets  at  the 
time  of  each  distribution. 

(4)  Effect  of  gift  tax  recovered  under 
section  2207 A  on  the  amount  of  the 
transfer.  [Reserved] 

(5)  Interest  in  previously  severed  trust. 
If  the  donee  spouse's  interest  is  in  a 
tmst  consisting  of  only  qualified 
terminable  interest  property,  and  the 
trust  was  previously  severed  (in 
compliance  with  §20.2056(b)-7(b)(2)(ii) 
of  this  chapter  or  §  25.2523(fl-l(b)(3)(ii) 
from  a  trust  that,  after  the  severance, 
held  only  property  that  was  not 
qualified  terminable  interest  property, 
only  the  value  of  the  property  in  the 
severed  portion  of  the  trust  at  the  time 
of  the  disposition  is  treated  as 
transferred  under  this  section. 

(d)  Identification  of  property 
transferred.  If  only  part  of  the  property 
in  which  a  donee  spouse  has  a 


qualifying  income  interest  for  life  is 
qualified  terminable  interest  property, 
the  donee  spouse  is,  in  the  case  oTa 
disposition  of  all  or  part  of  the  income 
interest  within  the  meaning  of  section 
2519,  deemed  to  have  transferred  a  pro 
rata  portion  of  the  entire  qualified 
terminable  interest  property  for 
purposes  of  this  section. 

[ei  Exercise  of  power  of  appointment. 
The  exercise  by  any  person  of  a  power 
to  appoint  qualified  terminable  interest 
property  to  the  donee  spouse  is  not 
treated  as  a  disposition  under  section 
2519,  even  though  the  donee  spouse 
subsequently  disposes  of  the  appointed 
property. 

(f)  Conversion  of  qualified  terminable 
interest  property.  The  conversion  of 
qualified  terminable  interest  property 
into  other  property  in  which  the  donee 
spouse  has  a  qualifying  income  interest 
for  life  is  not,  for  purposes  of  this 
section,  treated  as  a  disposition  of  the 
qualifying  incqme  interest.  Thus,  the 
sale  and  reinvestment  of  assets  of  a  trust 
holding  qualified  terminable  interest 
property  is  not  a  disposition  of  the 
qualifying  income  interest,  provided 
that  the  donee  spouse  continues  to  have 
a  qualifying  income  interest  for  life  in 
the  trust  after  the  sale  and  reinvestment. 
Similarly,  the  sale  of  real  property  in 
which  the  spouse  possesses  a  legal  life 
estate  and  thus  meets  the  requirements 
of  qualified  terminable  interest 
property,  followed  by  the  transfer  of  the 
proceeds  into  a  trust  which  also  meets 
the  requirements  of  qualified  terminable 
interest  property,  or  by  the  reinvestment 
of  the  proceeds  in  income  producing 
property  in  which  the  donee  spouse  has 
a  qualifying  income  interest  for  life,  is 
not  considered  a  disposition  of  the 
qualifying  income  interest.  On  the  other 
hand,  the  sale  of  qualified  terminable 
interest  property,  followed  by  the 
payment  to  the  donee  spouse  of  a 
portion  of  the  proceeds  equal  to  the 
value  of  the  donee  spouse's  income 
interest,  is  considered  a  disposition  of 
the  qualifying  income  interest. 

(g)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(a)  through  (f)  of  this  section.  Except  as 
provided  otherwise  in  the  examples 
below,  assume  that  the  decedent,  D,  was 
survived  by  spouse,  S,  that  in  each 
example  the  section  2503(b)  exclusion 
has  already  been  fully  utilized  for  each 
year  with  respect  to  the  donee  in 
question,  and  that  section  2503(e)  is  not 
applicable  to  the  amount  deemed 
transferred. 

Example  J.  Transfei  of  the  spouse's  life 
estate  in  residence.  Under  D's  will,  a 
personal  residence  valued  for  estate  tax 
purposes  at  5250,000  passes  to  S  for  life,  and 
after  S's  death  to  D's  children.  D's  executor 


made  a  valid  election  to  treat  the  property  as 
qualified  terminable  interest  prof)erty.  During 
1995,  when  the  fair  market  value  of  the 
property  is  S300.000  and  the  value  of  S's  life 
interest  in  the  property  is  5100,000.  S  makes 
a  gift  of  S's  entire  interest  in  the  property  to ' 
D's  children.  Pursuant  to  section  2519.  S 
makes  a  gift  in  the  amount  of  5200.000  (i.e.. 
the  fair  market  value  of  the  qualified 
terminable  interest  property  of  5300.000  less 
the  fair  market  value  of  S's  qualif>'ing  income 
interest  in  the  property  of  SlOO.OOO).  In 
addition,  under  section  2511,  S  makes  a  gift 
of  SlOO.OOO  (i.e..  the  fair  market  value  of  S's 
income  interest  in  the  property).  See 
§25.2511-2. 

Example  2.  Sale  of  spouse's  life  estate.  The 
facts  are  the  same  as  in  Example  1  except  that 
during  1995.  S  sells  S's  interest  in  the 
property  to  D's  children  for  5100.000. 
Pursuant  to  section  2519,  S  makes  a  gift  of 
5200.000  (5300,000  less  $100,000  value  of 
the  qualifying  income  interest  in  the 
property).  S  does  not  make  a  gift  of  the 
income  interest  under  section  2511,  t)ecause 
the  consideration  received  for  S's  income 
interest  is  equal  to  the  value  of  the  income 
interest. 

Example  3.  Transfer  of  income  interest  in 
trust  subject  to  partial  election.  D's  v^ill 
established  a  trust  valued  for  estate  tax 
purposes  at  5500,000,  all  of  the  income  of 
which  is  payable  annually  to  S  for  life.  After 
S's  death,  the  principal  of  the  trust  is  to  be 
distributed  to  D's  children.  Assume  that  only 
50  percent  of  the  trust  was  treated  as 
qualificdterminable  interest  projjerty.  During 
1995.  S  makes  a  gift  of  all  of  S's  interest  in 
the  trust  to  D's  children  at  which  time  the 
fair  market  value  of  the  trust  is  5400,000  and 
the  fair  market  value  of  S's  life  income 
interest  in  the  trust  is  5100,000.  Pursuant  to 
section  2519,  S  makes  a  gift  of  5150.000  (the 
fair  market  value  of  the  qualified  terminable 
interest  property,  50  p«?rcent  of  $400,000.  less 
the  550,000  income  interest  in  the  qualified 
terminable  interest  projjerty).  S  also  makes  a 
gift  pursuant  to  section  2511  of  5100,000  (i.e.. 
the  fair  market  value  of  S's  life  income 
interest). 

Example  4.  Transfer  of  a  portion  of  income 
interest  in  trust  subject  to  a  partial  election. 
The  facts  are  the  same  as  in  Example  3 
except  that  S  makes  a  gift  of  only  40  percent 
of  S's  interest  in  the  trust.  Pursuant  to  section 
2519.  S  makesagift  of  51 50.000  (i.e.,  the  fair 
market  value  of  the  qualified  terminable 
interest  property.  50  percent  of  5400,000.  less 
the  550.000  value  of  S's  qualified  income 
interest  in  the  qualified  terminable  interest 
property).  S  also  makes  a  gift  pursuant  to 
section  2511  of  540.000  (i.e..  the  fair  market 
value  of  40  percent  of  S's  life  income 
interest).  See  also  section  2702  for  additional 
rules  that  may  affect  the  value  of  the  total 
amount  of  S's  gift  under  section  2519  to  fake 
into  account  the  fact  that  S's  30  percent 
retained  income  interest  attributable  to  the 
qualifiiing  income  interest  is  valued  at  zero 
under  that  section,  thereby  increasing  the 
value  of  S's  section  2519  gift  to  5180.000  In 
addition,  under  §  25.2519-l(d),  S's 
disposition  of  40  percent  of  the  income 
interest  is  deemed  to  be  a  transfer  of  a  pro 
rata  portion  of  the  qualified  terminable 
interest  property.  Thus,  assuming  no  further 
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lifetime  dispositions  by  S,  30  percent  (60 
percent  of  50  percent)  of  the  trust  property 
is  included  in  S's  gross  estate  under  section 
2038  and  an  adjustment  is  made  to  S"s 
adjusted  taxable  gifts  under  section 
2001(b)<l)(B).  If  S  later  disposes  of  all  or  a 
portion  of  the  retained  income  interest,  see 
§25.2702-6. 

Examplt  '■  Transfer  of  a  portion  of 
fpouse's  interest  in  a  trust  from  which  corpus 
was  previously  distributed  to  the  spouse.  D's 
will  established  a  trust  valued  for  estate  tax 
purposes  at  S500.000,  all  of  the  income  of 
which  is  payable  annually  to  S  for  life.  The 
trustee  is  granted  the  discretion  to  distribute 
trust  principal  to  S.  All  appointments  of 
principal  must  be  made  from  the  portion  of 
the  trust  sub)ect  to  the  section  2056(b)(7) 
election.  After  S's  death,  the  principal  of  the 
trust  is  to  be  dist^jbuted  to  D's  children.  The 
executor  makes  the  section  2056(b)(7) 
ekf  tion  with  respect  to  50  percent  of  the 
trust.  In  1994,  pursuant  to  the  terms  of  D's 
will,  the  trustee  distributed  550,000  of 
principal  to  S  and  charged  the  entire 
distribution  to  the  qualified  terminable 
interest  portion  of  the  trust. 

Immediately  prior  to  the  distribution,  the 
value  of  the  entire  trust  was  $550,000  and  the 
value  of  the  qualified  terminable  interest 
portion  was  S275.000  (50  percent  of 
S550.000).  Provided  S  can  establish  the  above 
fiicts,  the  q'l.Ttified  terminable  interest 
portion  of ,      trust  immediately  after  the 
distribution  is  S225.000  or  45  percent  of  the 
value  of  the  trust  ($225,000/5500,000).  In 
1996,  when  the  value  of  the  trust  is  S400.000 
and  the  value  of  S's  income  interest  is 
5100.000,  S  makes  a  transfer  of  40  percent  of 
S's  income  interest  S's  gift  under  section 
2519  is  $135,000;  i.e..  the  fair  market  value 
of  the  qualified  terminable  interest  property. 
45  percent  cf  $400,000  (5180.000).  less  the 
value  of  ttie  income  interest  in  the  qualified 
terminable  interest  property,  545.000  (45 
percent  of  5100,000).  S  also  makes  a  gift 
under  section  251 1  of  540.000;  i.e.,  the  fair 
market  value  of  40  percent  of  S's  income 
interest  S's  disposition  of  40  p)«rcent  of  the 
Income  interest  is  deemed  to  be  a  transfer 
under  section  2519  of  the  entire  45  percent 
portion  of  the  remainder  subject  to  the 
section  2056(b)(7)  election.  Since  S  retained 
60  jjercent  of  the  income  interest,  27  percent 
(60  percent  of  45  p>ercent)  of  the  trust 
property  is  includible  in  S's  gross  estate 
under  section  2036.  See  also  section  2702 
and  Exawfl"  4  as  to  the  prirlfciples  applicable 
in  valuing  i.  s  gifl  under  section  2702  and 
adjusted  taxable  gifts  upon  S's  subsequent 
death- 

Exarnpie  6  Transfer  of  Spousai  Annuity 
Puvable  From  Trust.  D  died  prior  to  October 
24.  19^2.  D's  will  established  a  trust  valued 
for  estate  tax  purposes  at  5500,000.  The  trust 
instramer.t  required  the  tnistee  to  pay  an 
annuity  to  S  of  520,000  a  vcar  for  life.  All  the 
trust  income  other  than  the  amounts  paid  to 
S  as  an  annuity  are  to  be  accumulated  in  the 
tnist  and  may  not  be  distributed  during  S's 
lifetime  to  any  person  other  than  S  Af^er  S's 
death,  the  principal  of  the  trust  is  to  be 
distributee!  to  D's  children.  Because  D  died 
prior  to  the  effective  date  of  section  1941  of 
the  Energy  Policy  Act  of  1992,  S's  annuity 
interest  qualifies  as  8  qualif\-ing  income 


interest  for  life.  Under  §  20.2056(b)-7(e]  of 
this  chapter,  based  on  an  applicable  10 
percent  interest  rate,  40  percent  of  the 
property,  or  5200,000.  is  the  value  of  the 
deductible  interest.  During  1996,  S  makes  a 
gift  of  the  annuity  Interest  to  D's  children  at 
which  time  the  fair  market  value  of  the  trust 
is  5800,000  and  the  fair  market  value  of  S's 
annuity  interest  in  the  trust  is  5100,000. 
Pursuant  to  section  2519.  S  is  treated  as 
making  a  gift  of  5220,000  (the  fair  market 
value  of  the  qualified  terminable  interest 
property,  40  percent  of  S800.000  (5320,000). 
less  the  5100,000  annuity  interest  in  the 
qualified  terminable  interest  property).  S  is 
also  treated  pursuant  to  section  2511  as 
making  a  gift  of  5100,000  (the  fair  market 
value  of  S's  annuity  interest). 

§25.2519-5    Eflectlve  date. 

Except  as  specifically  provided  in 
§  25.2519-l(g),  Example  6.  the 
provisions  of  §  25.251^1  are  effective 
with  respect  to  gifts  made  after  March 
1,  1994,  With  respect  to  gifts  made  on 
or  before  such  date,  the  donee  spouse  of 
a  section  20.56(b)(7)  or  section  2523(f) 
transfer  may  rely  on  any  reasonable 
interpretation  of  the  statutory 
provisions.  For  these  purposes,  the 
provisions  of  §  25.2519-1  (as  well  as 
project  LR-211-76.  1984-1  C.B..  page 
598.  see  §601.601(d)(2)(ii)(b)  of  this 
chapter),  are  considered  a  reasonable 
interpretation  of  the  statutory 
provisions. 

Par.  28.  Section  25.2522(cM  is  added 
to  rend  as  follows: 

§25.2522(c)-4    Disallowance  of  double 
deduction  In  the  case  of  qualified 
terminable  Interest  property. 

No  deduction  is  allowed  under 
section  2522  for  the  transfer  of  an 
interest  in  property  if  a  deduction  is 
taken  from  the  total  amount  of  gifts  with 
respect  to  that  property  by  reason  of 
section  2523(f).  See  §25.2523(h)-l- 

Par.  29.  Section  25.2523(a>-l  is 
amended  as  follows: 

a.  Paragraph  (a)  is  revised, 

b.  Paragraph  (b)(3)(ii)  is  revised. 

c.  Paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (d)  and  (e), 
respectively. 

d.  New  paragraph  (c)  is  added. 

e.  Newly  designated  paragraph  (d)  is 
amended  by: 

1.  Revising  the  paragraph  heading, 

2.  Revising  the  introductory  text. 

3.  The  designations  •'(l)",  "(2)",  "{3)", 
•■(4)",  "(5)",  "(e)-.  "(7)"  appearing 
before  each  example  are  revised  to  read 

1.   ,    2.   ,    3.   ,    4.   ,    5.   ,    6.   ,    7.  . 

4.  Example  8  is  added. 

f  Newly  designated  paragraph  (e)  is 
amended  by  revising  the  first  sentence. 

g.  The  revisions  and  additions  read  as 
follows: 


§  2S.2523(a)-1     Gift  to  spouse;  In  general. 

(a)  In  general.  In  determining  the 
amount  of  taxable  gifts  for  the  calendar 
quarter  (with  respect  to  gifts  made  after 
December  31,  1970,  and  before  January' 
1, 1982).  or  calendar  year  (with  respect 
to  gifts  made  before  January  1,  1971,  or 
after  December  31,  1981),  a  donor  may 
deduct  the  value  of  any  property 
interest  transferred  by  gift  to  a  donee 
who  at  the  time  of  the  gift  is  the  donor's 
spouse,  except  as  limited  by  paragraphs 
fb)  and  (c)  of  this  section.  See 
§  25.2502-l(c)(l)  for  the  definition  of 
calendar  quarter.  This  deduction  is 
referred  to  as  the  marital  deduction.  In 
the  case  of  gifts  made  prior  to  July  14, 
1988,  no  marital  deduction  is  allowed 
with  respect  to  a  gift  if,  at  the  time  of 
the  gift,  the  donor  is  a  nonresident  not 
a  citizen  of  the  United  States.  Further, 
in  the  case  of  gifts  made  on  or  after  July 
14,  1988,  no  marital  deduction  is 
allowed  (regardless  of  the  donor's 
citizenship  or  residence)  for  transfers  to 
a  spouse  who  is  not  a  citizen  of  the 
United  States  at  the  time  of  the  transfer. 
However,  for  certain  special  rules 
applicable  in  the  case  of  estate  and  gift 
fax  treaties,  see  section  7815(d)(14)  of 
Public  Law  101-239.  The  donor  must 
submit  any  evidence  necessary  to 
establish  the  donor's  right  to  the  marital 
deduction, 

(b)*   *   * 

(3)*    *    * 

(ii)  Any  property  interest  transferred 
by  a  donor  to  the  donor's  spouse  is  a 
nondeductible  interest  to  the  extent  it  is 
not  required  to  be  included  in  a  gift  tax 
return  for  a  calendar  quarter  (for  gifts 
made  after  December  31,  1970,  and 
before  Januar\'  1,  1982)  or  calendar  year 
(for  gifts  made  before  January  1,  1971, 
or  after  December  31.  1981). 

(c)  Computation — (1)  In  general.  The 
amount  of  the  marital  deduction 
depends  upon  when  the  interspousal 
gifts  are  made,  whether  the  gifts  are 
terminable  interests,  whether  the 
limitations  of  §  25.2523(f}-lA  (relating 
to  gifts  of  community  property  before 
January  1,  1982)  are  applicable,  and 
whether  §  25.2523(0-1  (relating  to  the 
election  with  respect  to  life  estates)  is 
applicable,  and  (with  respect  to  gifts 
made  on  or  after  July  14.  1988)  whether 
the  donee  spouse  is  a  citizen  of  the 
United  States  (see  section  2523(i)). 

(2)  Gifts  prior  to  January  J.  1977. 
Generally,  with  respect  to  gifts  made 
during  a  calendar  quarter  prior  to 
January  1,  1977,  the  marital  deduction 
allowable  under  section  2523  is  50 
percent  of  the  aggregate  value  of  the 
deductible  interests.  See  section  2524 
for  an  additional  limitation  on  the 
amount  of  the  allowable  deduction. 


(3)  Gifts  after  December  31.  1976,  and 
before  January  1,  1982.  Generally,  with 
respect  to  gifts  made  during  a  calendar 
quarter  beginning  after  December  31, 
1976,  and  ending  prior  to  January  1, 
1982,  the  marital  deduction  allowable 
under  section  2523  is  computed  as  a 
percentage  of  the  deductible  interests  in 
those  gifts.  If  the  aggregate  amount  of 
deductions  for  such  gifts  is  $100,000  or 
less,  a  deduction  is  allowed  for  100 
percent  of  the  deductible  interests.  No. 
deduction  is  allowed  for  otherwise 
deductible  interests  in  an  aggregate 
amount  that  exceeds  $100,000  and  is 
equal  to  or  less  than  $200,000.  For 
deductible  interests  in  excess  of 
$200,000,  the  deduction  is  limited  to  50 
percent  of  such  deductible  interests.  If 

a  donor  remarries,  the  computations  in 
this  paragraph  (c)(3)  are  made  on  the 
basis  of  aggregate  gifts  to  all  persons 
who  at  the  time  of  the  gifts  are  the 
donor's  spouse.  See  section  2524  for  an 
additional  limitation  on  the  amount  of 
the  allowable  deduction. 

(4)  Gifts  after  December  31,  1981. 
Generally,  with  respect  to  gifts  made 
during  a  calendar  year  beginning  after 
December  31,  1981  (other  than  gifts 
made  on  or  after  July  14,  1988,  to  a 
spouse  who  is  not  a  United  States 
citizen  on  the  date  of  the  transfer),  the 
marital  deduction  allowable  under 
section  2523  is  100  percent  of  the 
aggregate  value  of  the  deductible 
interests.  See  section  2524  for  an 
additional  limitation  on  the  amount  of 
the  allowable  deduction,  and  section 
2523(i)  regarding  disallowance  of  the 
marital  deduction  for  gifts  to  a  spouse 
who  is  not  a  United  States  citizen. 

(d)  Examples.  The  following  examples 
(in  which  it  is  assumed  that  the  donors 
have  previously  utilized  any  specific 
exemptions  provided  by  section  2521 
for  gifts  prior  to  January  1,  1977) 
illustrate  the  application  of  paragraph 
(c)  of  this  section  and  the 
interrelationship  of  sections  2523  and 
2503. 

*         •         *         •         • 

Example  8.  A  donor  made  a  transfer  by  gift 
to  the  donor's  spouse,  a  United  States  citizen, 
of  5200,000  cash  on  January  1, 1995.  The 
donor  made  no  other  transfers  during  1995. 
For  calendar  year  1595,  the  amount  excluded 
under  section  2503(b)  is  SlO.OOO;  the  marital 
deduction  is  $190,000;  and  the  wmount  of 
taxable  gifts  is  zero  (S2C0,000 — 510,000 
(annual  exclusion)— $190,000  (marital 
deduction)). 

(e)  Valuation.  If  the  income  from 
property  is  made  payable  to  the  donor 
or  another  individual  for  life  or  for  a 
term  of  years,  with  remainder  to  the 
donor's  spouse  or  to  the  estate  of  the 
donor's  spouse,  the  marital  deduction  is 
computed  (pursuant  to  §25. 2523(a)- 


1(c))  with  respect  to  the  present  value  of 
the  remainder,  determined  under 
section  7520.  *   *   * 

Par.  30.  Section  25.2523(b)-l  is 
amended  as  follows: 

a.  Paragraph  (a)(1)  is  revised. 

b.  In  paragraph  (b)(3).  the  first 
sentence  is  amended  by  removing  the 
reference  "§  25.2523(e)-l"  and  adding 
"§  25.2523(e)-l  or  25.2523(f)-r'  in  its 
place. 

c.  In  paragraph  (b)(3),  the  designations 
"(1)"  and  "(2)"  appearing  before  each 
example  are  revised  to  read  "1."  and 
"2." 

d.  In  paragraph  (b)(3),  the  phrase 
immediately  preceding  Example  1  is 
revised. 

e.  In  paragraph  (b)(6),  the  designations 
"(l)"."(2)"."(3)"."(4)".-(5)","(6)" 
appearing  before  each  example  are 
revised  to  read  "I.",  "2.",  "3.",  "4,", 
"5.".  "6.". 

f.  In  paragraph  (b)(6),  the  phrase 
immediately  preceding  E.xample  1  is 
revised. 

g.  In  paragraph  (c)(2),  the  phrase 
immediately  preceding  the  example  is 
removed  and  a  sentence  is  added  in  its 
place. 

h.  The  additions  and  revisions  read  as 
follows: 

§  25.2S23{b)-l     Life  estate  or  ether 
terminable  Interest. 

(a)  In  general.  (1)  The  provisions  of 
section  2523(b)  generally  disallow  a 
marital  deduction  with  respect  to 
certain  property  interests  (referred  to 
generally  as  terminable  interests  and 
defined  in  paragraph  (a)(3)  of  this 
section)  transferred  to  the  donee  spouse 
under  the  circumstances  described  in 
paragraph  (a)(2)  of  this  section,  unless 
the  transfer  comes  within  the  purview 
of  one  of  the  e.xceptions  set  forth  in 
§  25.2523(d)-l  (relating  to  certain  joint 
interests);  §25.2523(e)-l  (relating  to 
certain  life  estates  with  powers  of 
appointment);  §25.2523(0-1  (relating  to 
certain  qualified  terminable  interest 
property);  or  §  25.2523(g)-l  (relating  to 
certain  qualified  charitable  remainder 
trusts). 
***** 

(b)*  •  • 

(3)*   *   *  The  following  examples,  in 
which  it  is  assumed  that  the  donor  did 
not  make  an  election  under  sections 
2523(f)(2)(C)  and  (f)(4),  illustrate  the 
application  of  the  provisions  of  this 
paragraph  (b)(3): 
***** 

(6)  *   *   *  In  each  e.xample.  it  is 
assumed  that  the  donor  made  no 
election  under  sections  2523(0(2)(C) 
and  (0(4)  and  that  the  property  interest 
that  the  donor  transferred  to  a  person 
other  than  the  donee  spouse  is  not 


transferred  for  adequate  and  full 
consideration  in  money  or  money's 
worth:  •   *   • 

(c)*   •   • 

(2)*   *   *  The  application  of  this 
paragraph  may  be  ftirther  illustrated  by 
the  following  example,  in  which  it  is 
assumed  that  the  donor  made  no 
election  under  sections  2523(0(2)(C) 
and  (0(4). 
***** 

Par.  31.  §  25.2523(c)-l  is  amended  by 
removing  the  first  sentence  of  paragraph 
(c)  and  adding  three  new  sentences  in 
its  place  to  read  as  follows: 

§  25.2523(c)-1     Interest  in  unidentified 
assets. 

***** 

(c)  If  both  of  the  circumstances  set 
forth  in  paragraph  (b)  of  this  section 
exist,  only  a  portion  of  the  property 
interest  passing  to  the  spouse  is  a 
deductible  interest.  The  portion 
qn/i!ifying  as  a  deductible  interest  is  an 
amount  equal  to  the  excess,  if  any,  of 
the  value  of  the  property  interest 
passing  to  the  spouse  over  the  aggregatfe 
value  of  the  asset  (or  assets)  that  if 
transferred  to  the  spoure  would  not 
qualify  for  the  marital  deduction.  See 
paragraph  (c)  of  §  25.2523(a)-l  to 
determine  the  percentage  of  the 
deductible  interest  allowable  as  a 
marital  deduction.  *   •  * 
*        *        *        *        ft 

Par.  32.  The  third  sentence  of 
§  25.2523(d)-l  is  revised  to  read  as 
follows: 

§25.2523(d)-1     Joint  interests. 

•   *   *  Thus,  if  the  donor  purchased 
real  property  in  the  name  of  the  donor 
and  the  donor's  spouse  as  tenants  by  the 
entirety  or  as  joint  tenants  with  rights  of 
survivorship,  a  marital  deduction  is 
allowable  with  respect  to  the  value  of 
the  interest  of  the  donee  pousc  in  the 
property  (subject  to  the  limitations  set 
forth  in§25.2523(a)-l).  *   *   * 

Par.  33.  Section  25.2523(e)-l, 
paragraph  (c)  is  revised  to  read  as 
follows: 

§25.2523(e)-1     Marital  deduction;  life 
estate  with  power  of  appointment  in  donee 
spouse. 

***** 

(c)  Meaning  of  specific  portion — (1)  In 
general.  Except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  a  partial  interest  in  property  is 
not  treated  as  a  specific  portion  of  the 
entire  interest.  In  addition,  any  specific 
portion  of  an  entire  interest  in  property 
is  nondeductible  to  the  extent  the 
specific  portion  is  subject  to  invasion 
for  the  benefit  of  any  person  other  than 
the  donee  spouse,  except  in  the  case  of 
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a  deduction  allowable  under  section 
2523(e),  relating  to  the  exercise  of  a 
general  power  of  appointment  by  the 
donee  spouse. 

(2)  Fraction  or  percentage  share. 
Under  section  2523(e),  a  partial  interest 
in  property  is  treated  as  a  specific 
portion  of  the  entire  interest  if  the  rights 
of  the  donee  spouse  in  income,  and  the 
required  rights  as  to  the  power 
described  in  §  25.2523(e)-l(a), 
constitute  a  fractional  or  percentage 
share  of  the  entire  property  interest,  so 
that  the  donee  spouse's  interest  reflects 
its  proportionate  share  of  the  increase  or 
decrease  in  the  value  of  the  entire 
property  interest  to  which  the  income 
rights  and  the  power  relate.  Thus,  if  the 
spouse's  right  to  income  and  the 
spouse's  power  extend  to  a  specified 
fraction  or  percentage  of  the  property,  or 
its  equivalent,  the  interest  is  in  a 
specific  pc^ion  of  the  property.  In 
accordance  with  paragraph  (b)  of  this 
SQciion,  if  the  spouse  has  the  right  to 
receive  the  income  from  a  specific 
portion  of  the  trust  property  (after 
applying  paragraph  (c)(3)  of  this  section) 
but  has  a  power  of  appointment  over  a 
different  specific  portion  of  the  property 
(after  applying  paragraph  (c)(3)  of  this 
section),  the  marital  deduction  is 
limited  to  the  lesser  specific  portion. 

(3)  Special  rule  in  the  case  of  gifts 
made  on  or  before  October  24,  1992.  In 
the  case  of  gifts  within  the  pur\'iew  of 
the  effective  date  rule  contained  in 
paragraph  (c)(3)(iii)  of  this  section: 

(i)  A  specific  sum  payable  annually. 
or  at  more  frequent  inter\'als,  out  of  the 
property  and  its  income  that  is  not 
limited  by  the  income  of  the  property  is 
treated  as  the  right  to  receive  the  income 
from  a  specific  portion  of  the  property. 
The  specific  portion,  for  purposes  of 
paragraph  i  .  (2)  of  this  section,  is  the 
portion  of  the  property  that,  assuming 
the  interest  rate  generally  applicable  for 
the  valuation  of  annuities  at  the  time  of 
the  donor's  gift,  would  produce  income 
equal  to  such  payments.  However,  a 
pecuniary  amount  payable  annually  to  a 
donee  spouse  is  not  treated  as  a  right  to 
the  income  from  a  specific  portion  of 
trust  property  for  purposes  of  this 
paragraph  (c)(3)(i)  if  any  person  other 
than  the  donee  spouse  may  receive, 
during  the  donee  spouse's  lifetime,  any 
distribution  of  the  property.  To 
determine  the  applical^ie  interest  rate 
for  valuing  annuities,  see  sections  2512 
and  7520  and  the  regulations  under 
those  sections. 

(ii)  The  right  to  appoint  a  pecuniary 
ar^ount  out  of  a  larger  fund  (or  trust 
corpus)  is  considered  the  right  to 
appoint  a  specific  portion  of  such  fund 
or  trtist  in  -'n  amount  equal  to  such 
pecuniary  i^nount. 


(iii)  The  rules  contained  in  paragraphs 
(c)(3)  (i)  and  (ii)  of  this  section  apply 
with  respect  to  gifts  made  on  or  before 
October  24, 1992. 

(4)  Local  law.  A  partial  interest  in 
property  is  treated  as  a  specific  portion 
of  the  entire  interest  if  it  is  shown  that 
the  donee  spouse  has  rights  under  local 
law  that  are  identical  to  those  the  donee 
spouse  would  have  acquired  had  the 
partial  interest  been  expressed  in  terms 
satisfying  the  requirements  of  paragraph 
(c)(2)  of  this  section  (or  paragraph  (c)(3) 
of  this  section  if  applicable). 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(b)  and  (c)  of  this  section,  where  D,  the 
donor,  transfers  property  to  D's  spouse, 
S: 

Example  1.  Spouse  entitled  to  the  lesser  of 
an  annuity  or  a  fraction  of  trust  income.  Prior 
to  October  24, 1992,  D  transferred  in  trust 
500  identical  shares  of  X  Company  stock, 
valued  for  gift  tax  purposes  at  S500.000.  The 
trust  provided  that  during  the  lifetime  of  D's 
spouse,  S,  the  trustee  is  to  pay  annually  to 
S  the  lesser  of  one-half  of  the  trust  income 
or  S20.000.  Any  trust  income  not  paid  to  S 
is  to  be  accumulated  in  the  trust  and  may  not 
be  distributed  during  S's  lifetime.  S  has  a 
testamentary  general  power  of  appointment 
over  the  entire  trust  principal.  The  applicable 
interest  rate  for  valuing  annuities  as  of  the 
date  of  D's  gift  under  section  7520  is  10 
percent.  For  purposes  of  paragraphs  (a) 
through  (c)  of  this  section,  S  is  treated  as 
receiving  all  of  the  income  from  the  lesser  of 
one-half  of  the  stock  (5250,000),  or  $200,000, 
the  sf>ecific  {sortion  of  the  stock  which,  as 
determined  in  accordance  with  §25. 2523(e)- 
l(c)(3)(i)  of  this  chapter,  would  produce 
annual  income  of  $20,000  (20.0007.10). 
Accordingly,  the  marital  deduction  is  limited 
to  5200,000  (200,000/500,000  or  Vs  of  the 
value  of  the  trust.) 

Example  2.  Spouse  possesses  power  and 
income  interest  over  different  specific 
portions  of  trust.  The  facts  are  the  same  as 
in  Example  J  except  that  S's  testamentary 
general  pwwer  of  appointment  is  exercisable 
over  only  "A  of  the  trust  principal. 
Consequently,  under  section  2523(e),  the 
marital  deduction  is  allowable  only  for  the 
value  of  V*  of  the  trust  ($125,000);  i.e.,  the 
lesser  of  the  value  of  the  jxirtion  with  respect 
to  which  S  is  deemed  to  be  entitled  to  all  of 
the  income  (^  of  the  trust  or  $200,000),  or 
the  value  of  the  portion  with  respect  to 
which  S  possesses  the  requisite  power  of 
appointment  ( v«  of  the  trust  or  5125.000). 

Example  3.  Power  of  appointment  over 
shares  of  stock  constitutes  a  power  over  a 
specific  portion.  D  transferred  250  identical 
shares  of  Y  company  stock  to  a  trust  under 
the  terms  of  which  trust  income  is  to  be  paid 
annually  to  S,  during  S's  lifetime.  S  was 
given  a  testamentary  general  power  of 
appointment  over  100  shares  of  stock.  The 
trust  provides  that  if  the  trustee  sells  the  Y 
comjsany  stock,  S's  general  power  of 
appointment  is  exercisable  with  respect  to 
the  sale  proceeds  or  the  property  in  which 
the  proceeds  arc  reinvested.  Because  the 
amount  of  property  represented  by  a  single 


share  of  stock  would  be  altered  if  the 
corporation  split  its  stock,  issued  stock 
dividends,  made  a  distribution  of  capital, 
etc..  a  p>ower  to  appoint  100  shares  at  the 
time  of  S's  death  is  not  necessarily  a  power 
to  appoint  the  entire  interest  that  the  100 
shares  represented  on  the  date  of  D's  gift.  If 
it  is  shown  that,  under  local  law.  S  has  a 
general  {)ower  to  appraint  not  only  the  100 
shares  designated  by  D  but  also  100/250  of 
any  distributions  by  the  corporation  that  are 
included  in  trust  principal,  the  requirements 
of  paragraph  (c)(2)  of  this  section  are  satisfied 
and  S  is  treated  as  having  a  general  power 
to  appoint  100/250  of  the  entire  interest  in 
the  250  shares.  In  that  case,  the  marital 
deduction  is  limited  to  40  percent  of  the  trust 
principal.  If  local  law  does  not  give  S  that 
power,  the  100  shares  would  not  constitute 
a  specific  portion  under  §  25.2523(e)-l(c) 
(including  §  25.2523(e}-l(c)(3)(ii)).  The 
nature  of  the  asset  is  such  that  a  change  in 
the  capitalization  of  the  corporation  could 
cause  an  alteration  in  the  original  value 
represented  by  the  shares  at  the  time  of  the 
transfer  and  is  thus  not  a  specific  portion  of 
the  trust. 
•         *         *         •         • 

Par.  34.  An  undesignated  center 
heading  is  added  immediately  following 
§25.2524-1  to  read  as  follows: 
"Deduciions  Prior  to  1982  " 

Par.  35.  Section  25.2523(0-1  is 
redesignated  as  §  25.2523(f)-lA  under 
the  new  undesignated  center  heading 
"Deductions  Prior  to  1982"  and 
amended  as  follows: 

(a)  The  section  heading  of  newly 
designated  §  25.2523(f)-lA  is  revised. 

fb)  The  first  sentence  of  paragraph  (a) 
is  revised. 

(c)  The  revisions  read  as  follows: 

§  25.2523(f>-1     A  Special  rule  appiicabVa  to 
community  property  transferred  prior  to 
January  1, 1982. 

(a)  In  general.  With  respect  to  gifts 
made  prior  to  January  1,  1982,  the 
marital  deduction  is  allowable  with 
respect  to  any  transfer  by  a  donor  to  the 
donor's  spouse  only  to  the  extent  that 
the  transfer  is  shown  to  represent  a  gift 
of  property  that  was  not.  at  the  time  of 
the  gift,  held  as  community  property,  a.s 
defined  in  paragraph  (b)  of  this  section. 


Par.  36.  New  §§25.2523(f)-l. 
25.2523(g)-l,  25.2523(h)-l  and 
25.2523(h}-2  are  added  to  read  as 
follows: 

§  25.2523(f)-1     Elafcticn  witfi  respect  to  life 
estate  transferred  to  donee  spouse. 

(a)  In  general.  (1)  With  respect  to  gifts 
made  after  December  31,  1981,  subject 
to  section  2523(i),  a  marital  deduction  is 
allowed  under  section  2523(a)  for 
transfers  of  qualified  terminable  interest 
property.  Qualified  terminable  interest 
property  is  terminable  interest  property 
described  in  section  2523(b)(1)  that 
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satisfies  the  requirements  of  section 
2523(f)(2)  and  this  section.  Terminable 
interests  that  are  described  in  section 
2523(b)(2)  cannot  quahfy  as  quahfied 
terminable  interest  property.  Thus,  if 
the  donor  retains  a  power  described  in 
section  2523(b)(2)  to  appoint  an  interest 
in  qualified  terminable  interest 
property,  no  deduction  is  allowable 
under  section  2523(a)  for  the  property. 

(2)  All  of  the  property  for  w'hicn  a 
deduction  is  allowed  under  this 
paragraph  (a)  is  treated  as  passing  to  the 
donee  spouse  (for  purposes  of 
§  25.2523(a)-l).  and  no  part  of  the 
property  is  treated  as  retained  by  the 
donor  or  as  passing  to  any  person  other 
than  the  donee  spouse  (for  purposes  of 
§25.2523(b)-l(b)). 

(b)  Qualified  terminable  interest 
property — (1)  Definition.  Section 
2523(0(2)  provides  the  definition  of 
qualified  terminable  interest  property. 

(2)  Meaning  of  property.  For  purposes 
of  sedion  2523(0(2),  the  term  property 
generally  means  an  entire  interest  in 
property  (within  the  meaning  of 

§  25.2523(e)-l(d))  or  a  specific  portion  of 
the  entire  interest  (within  the  meaning 
of§25.2523(e)-l(c)). 

(3)  Property  for  which  the  election 
may  be  made--{i)  In  general.  The 
election  may  relate  to  all  or  any  part  of 
property  that  meets  the  requirements  of 
section  2523(0(2)  (A)  and  (B),  provided 
that  any  partial  election  must  be  made 
with  respect  to  a  fractional  or 
percentage  share  of  the  property  so  that 
the  elective  portion  reflects  its 
proportionate  share  of  the  increase  or 
decrease  in  the  entire  property  for 
purposes  of  applying  sections  2044  or 
2519.  Thus,  if  the  interest  of  the  donee 
spouse  in  a  trust  (or  other  prof)erty  in 
which  the  spouse  has  a  quaUfying 
income  interest)  meets  the  requirements 
of  this  section,  the  election  may  be 
made  under  section  2523(0(2)(C)  with 
respect  to  a  part  of  the  trust  (or  other 
property)  only  if  the  election  relates  to 

a  defined  frartion  or  percentage  of  the 
entire  trust  (or  other  property)  or 
specific  portion  thereof  within  the 
meaning  of  §  25.2523(e)-l(c).  The 
fraction  or  percentage  may  be  defined 
by  formula. 

(ii)  Di\ision  of  trusts.  If  the  interest  of 
the  donee  spouse  in  a  trust  meets  the 
requirements  of  this  section,  the  trust 
may  be  divided  into  separate  trusts  to 
reflect  a  partial  election  that  has  been 
made,  if  authorized  under  the  terms  of 
the  governing  instrument  or  other.vise 
permissible  under  local  law.  A  trust 
may  be  divided  only  if  the  fiduciary  is 
required,  either  by  applicable  local  law 
or  by  the  express  or  implied  provisions 
of  the  governing  instrument,  to  divide 
the  trust  according  to  the  fair  market 


value  of  the  assets  of  the  trust  at  the 
time  of  the  division.  The  division  of  tlie 
trusts  must  be  done  on  a  fractional  or 
percentage  basis  to  reflect  the  partial 
election.  However,  the  separate  trusts  do 
not  have  to  be  funded  with  a  pro  rata 
portion  of  each  asset  held  by  the 
undivided  trust. 

(4)  Manner  and  time  of  making 
election,  (i)  An  election  under  section 
2523(0(2)(C)  (other  than  a  deemed 
election  with  respect  to  a  joint  and 
survivor  amiuity  as  described  in  section 
2523(0(6)),  is  made  on  a  gift  tax  return 
for  the  calendar  year  in  which  the 
interest  is  tr-nsferred.  The  return  must 
be  filed  witliin  the  time  prescribed  by 
section  6075(b)  (determined  without 
regard  to  section  6019(a)(2)),  including 
any  extensions  authorized  under  section 
6075(b)(2)  (relating  to  an  automatic 
extension  of  time  for  filing  a  gift  tax 
return  where  the  donor  is  granted  an 
extension  of  time  to  file  the  income  tax 
return). 

(ii)  If  the  election  is  made  on  a  return 
for  the  calendar  year  that  includes  the 
date  of  death  of  the  donor,  the  return  (as 
prescribed  by  section  6075(b)(3))  must 
be  filed  no  later  than  the  time  (including 
extensions)  for  filing  the  estate  tax 
return.  The  election,  once  made,  is 
irrevocable. 

(c)  Qualifying  income  interest  for 
life — (1)  In  general.  For  purposes^)i,^is^ 
section,  the  term  qualifying  income  ^\I 
interest  for  life  is  defined  as  provided  in 
section  2056(b)(7)(B)(ii)  and 
§20.2056(b)-7(d)(l). 

(i)  Entitled  for  life  to  all  the  income. 
The  principles  outlined  in  §  25.2523(e)- 
1(0  (relating  to  whether  the  spouse  is 
entitled  for  life  to  all  of  tlie  income  from 
the  entire  interest  or  a  specific  portion 
of  the  entire  interest)  apply  in 
determining  whether  the  donee  spouse 
is  entitled  for  life  to  all  the  income  from 
the  property,  regardless  of  whether  the 
interest  passing  to  the  donee  spou.se  is 
in  trust.  An  income  interest  granted  for 
a  term  of  years,  or  a  life  estate  subject 
to  termination  upon  the  occurrence  of  a 
specified  event  (e.g.,  divorce)  is  not  a 
qualifving  income  interest  for  life. 

(ii)  Income  between  last  distribution 
date  and  date  of  spouse's  death.  An 
income  interest  does  not  fail  to 
constitute  a  qualifying  income  interest 
for  life  solely  because  income  for  the 
period  between  the  last  distribution  date 
and  the  date  of  the  donee  spouse's  death 
is  not  required  to  be  distributed  to  the 
estate  of  the  donee  spouse.  See 
§  20.2044-1  of  this  chapter  relating  to 
the  inclusion  of  such  undistributed 
income  in  the  gross  estate  of  the  donee 
spouse. 

(iii)  Pooled  income  funds.  An  income 
interest  in  a  pooled  income  fund 


desij-ibed  in  section  642(c)(5) 
constitutes  a  qualifying  mcome  interest 
for  life  for  purposes  of  this  section. 

(iv)  Distribution  of  principal  for  the 
benefit  of  the  donee  spouse.  An  income 
interest  does  not  fail  to  constitute  a 
qualif>'ing  income  interest  for  Ufe  solely 
because  the  trustee  has  a  power  to 
distribute  principal  to  or  for  the  benefit 
of  the  donee  spouse.  The  fact  that 
property  distributed  to  a  donee  spouse 
may  be  transferred  by  the  spouse  to 
another  person  does  not  result  in  a 
failure  to  satisfy  the  requirement  of 
section  2056(b)'(7)(B)(ii)(U).  However,  if 
the  governing  Inslniment  requires  the 
donee  spouse  to  transfer  the  di.stributed 
property  to  another  person  without  full 
and  adequate  consideration  in  money  or 
money's  worth,  the  requirement  of 
section  2056{b)(7)(B)(ii)(II)  is  not 
satisfied. 

(2)  Immediate  right  to  income.  In 
order  to  constitute  a  qualifying  income 
interest  for  life,  the  donee  spouse  must 
be  granted  the  immediate  right  to 
receive  the  income  from  the  property. 
Thus,  an  income  interest  does  not 
constitute  a  quaUfying  income  interest 
for  life  if  the  donee  spouse  receives  the 
right  to  trust  income  commencing  at 
some  time  in  the  future,  e.g.,  on  the 
termination  of  a  preceding  life  income 
interest  of  the  donor  spouse. 

(3)  Annuities  payable  from  trusts  in 
the  case  of  gifts  made  on  or  before 
October  24,  1992.  (i)  In  the  case  of  gifts 
made  on  or  before  October  24, 1992,  a 
donee  spouse's  lifetime  annuity  interest 
payable  from  a  tru.st  or  other  group  of 
assets  passing  from  the  donor  is  treated 
as  a  quahfying  income  interest  for  life 
for  purposes  of  section  2523(0(2)(B). 
The  deductible  interest,  for  purposes  of 
§25.2523(a)-l(b),  is  the  specific  portion 
of  the  property  that,  assuming  the 
applicable  interest  rate  for  valuing 
annuities  at  the  time  the  annuity 
interest  is  transferred,  would  produce 
income  equal  to  the  minimum  amount 
payable  annually  to  the  donee  spouse. 
If,  based  on  the  applicable  interest  rate, 
the  entire  property  from  which  the 
annuity  may  be  satisfied  is  insufficient 
to  produce  income  equal  to  the 
minimum  annual  payment,  the  value  of 
the  deductible  interest  is  the  entire 
value  of  the  property.  The  value  of  the 
deductible  interest  may  not  exceed  the 
value  of  the  property  from  which  the 
annuity  is  payable.  If  the  annual 
payment  may  increase,  the  increased 
amount  is  not  taken  into  account  in 
valuing  the  deductible  interest. 

(ii)  An  annuity  interest  is  not  treated 
as  a  qualifj'ing  income  interest  for  life 
for  purposes  of  section  2523(0(2)(B)  if 
any  person  other  than  the  donee  spouse 
may  receive  during  the  donee  spouse's 
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lifetime,  any  distribution  of  the  property 
or  its  income  from  which  the  annuity  is 
payable. 

(iii)  To  determine  the  applicable 
interest  rate  for  valuing  annuities,  see 
sections  2512  and  7520  and  the 
regulations  under  those  sections. 

(4)  foint  and  sun'ivor  annuities. 
[  Reserved  1 

(d)  Treatment  of  interest  retained  by 
the  donor  spouse — (1)  In  general.  Under 
section  2523(f)(5)(A),  if  a  donor  spouse 
retains  an  interest  in  qualified 
terminable  interest  property,  any 
subsequent  transfer  by  the  donor  spouse 
of  the  retained  interest  in  the  property 
is  not  treated  as  a  transfer  for  gift  tax 
purposes.  Further,  the  retention  of  the 
interest  until  the  donor  spouse's  death 
does  not  cause  the  property  subject  to 
the  retained  interest  to  be  includable  in 
the  gross  estate  of  the  donor  spouse. 

(2)  Exception.  Under  section 
2523(fl(5)(B),  the  rule  contained  in 
paragraph  (d)(1)  of  this  section  does  not 
apply  to  any  property  after  the  donee 
spouse  is  treated  as  having  transferred 
the  property  under  section  2519,  or  after 
the  property  is  includable  in  the  gross 
estate  of  the  donee  spouse  under  section 
2044.  ^ 

(e)  Application  of  local  law.  The 
provisions  of  local  law  are  take;i  into 
account  in  determining  whether  or  not 
the  conditions  of  section  2523(f)(2)  (A) 
and  (B),  and  the  conditions  of  paragraph 
(c)  of  this  section,  are  satisfied.  For 
example,  silence  of  a  trust  instrument 
on  the  frequency  of  pajinent  is  not 
regarded  as  a  failure  to  satisfy'  the 
requirement  that  the  income  must  be 
payable  to  the  donee  spouse  annually  or 
more  frequently  unless  applicable  local 
law  permits  pajTnents  less  frequently  to 
the  donee  spouse. 

(f)  Examples.  The  following  examples 
illustrate  the  application  of  this  section, 
where  D,  the  donor,  transfers  property 
to  D's  spouse,  S.  Unless  stated 
otherwise,  it  is  assumed  that  S  is  not  the 
trustee  of  any  trust  established  for  S's 
benefit: 

Example  1.  Life  estate  in  residence.  D 
transfers  by  gift  a  personal  residence  valued 
at  5250.000  on  the  date  of  the  gift  to  S  and 
D's  children,  giving  S  the  exclusive  and 
unrestricted  right  to  use  the  property 
(including  the  right  to  continue  to  occupy  the 
property  as  a  personal  residence  or  rent  the 
property  and  receive  the  income  for  her 
lifetime).  After  S's  death,  the  property  is  to 
pass  to  D's  children.  Under  applicable  local 
law,  S's  consent  is  required  for  any  sale  of 
the  property.  If  D  elects  to  treat  all  of  the 
transferred  property  as  qualified  terminable 
interest  property,  the  deductible  interest  is 
S250.0OO.  the  value  of  the  property  for  gift 
tax  purposes. 

Example  2.  Power  to  make  property 
productive.  D  transfers  assets  having  a  fair 


market  value  of  S500.000  to  a  trust  pursuant 
to  which  S  is  given  the  right  exercisable 
annually  to  require  distribution  of  all  the 
trust  income  to  S.  No  trust  property  may  be 
distributed  during  S's  lifetime  to  any  person 
other  than  S.  The  assets  used  to  fund  the 
trust  include  both  income  producing  assets 
and  nonproductive  assets.  Applicable  local 
law  permits  S  to  require  that  the  trustee 
either  make  the  trust  property  productive  or 
sell  the  property  and  reinvest  the  proceeds  in 
productive  property  within  a  reasonable  time 
after  the  transfer.  If  D  elects  to  treat  the  entire 
trust  as  qualified  terminable  interest 
property,  the  deductible  interest  is  S500.000. 
if  D  elects  to  treat  only  20  percent  of  the  trust 
as  qualified  terminable  interest  property,  the 
deductible  interest  is  SlOO.OOO;  i.e.,  20 
percent  of  5500,000. 

Example  3.  Power  of  distribution  over 
fraction  of  trust  income.  The  facts  are  the 
same  as  in  Example  2  except  that  S  is  given 
the  power  exercisable  annually  to  require 
distribution  to  S  of  only  50  percent  of  the 
trust  income  for  life.  The  remaining  trust 
income  may  be  accumulated  or  distributed 
among  D's  children  and  S  in  the  trustee's 
discretion.  The  maximum  amount  that  D  may 
elect  to  treat  as  qualified  terminable  interest 
property  is  S250.000;  i.e..  the  value  of  the 
trust  for  gift  tax  purposes  (5500,000) 
multiplied  by  the  percentage  of  the  trust  in 
which  S  has  a  qualifying  income  interest  for 
life  (50  percent).  If  D  elects  to  treat  only  20 
percent  of  the  portion  of  the  trust  in  which 
S  has  a  qualifying  income  interest  as 
qualified  terminable  interest  property,  the 
deductible  interest  is  550,000;  i.e,  20  percent 
of  5250,000. 

Example  4.  Power  to  distribute  trust  corpus 
to  other  beneficiaries.  D  transfers  5500,000  to 
a  trust  providing  that  all  the  trust  income  is 
to  be  paid  to  D's  spouse,  S,  during  S's 
lifetime.  The  trustee  is  given  the  power  to  use 
annually  55,000  from  the  trust  for  the 
maintenance  and  support  of  S's  minor  child, 
C.  Any  such  distribution  does  not  necessarily 
relieve  S  of  S's  obligation  to  support  and 
maintain  C.  S  does  not  have  a  qualifying 
income  interest  for  life  in  any  portion  of  the 
trust  becau.se  the  gift  fails  to  satisfy  the 
condition  in  sections  2523(f)(3)  and 
2056(b){7)(B)(ii)(Il)  that  no  person  have  a 
power,  other  than  a  power  the  exercise  of 
which  takes  effect  only  at  or  after  S's  death, 
to  appoint  any  part  of  the  property  to  any 
person  other  than  S.  The  trust  would  also  be 
nondeductible  under  section  2523(f)  if  S, 
rather  than  the  trustee,  were  given  the  power 
to  appoint  a  portion  of  the  principal  to  C. 
However,  in  the  latter  case,  if  S  made  a 
qualified  disclaimer  (within  the  meaning  of 
section  2518)  of  the  power  to  appoint  to  C, 
the  trust  could  qualify  for  the  marital 
deduction  pursuant  to  section  2523(f), 
assuming  that  the  power  was  personal  to  S 
and  S's  disclaimer  terminates  the  power. 
Similarly,  if  C  made  a  qualified  disclaimer  of 
the  right  to  receive  distributions  from  the 
trust,  the  trust  would  qualify  under  section 
2523(f)  assuming  that  C's  disclaimer 
effectively  negates  the  trustee's  power  under 
local  law. 

Example  5.  Spouse's  interest  terminable  on 
divorce.  The  facts  are  the  same  as  in  Example 
3  except  that  if  S  and  D  divorce,  S's  interest 


in  the  trust  will  pass  to  C  S's  income  interest 
is  not  a  qualifying  income  interest  for  life 
because  it  is  terminable  ujwn  S's  divorce. 
Therefore,  no  portion  of  the  trust  is 
deductible  under  section  2523(f). 

Example  6.  Spouse's  interest  in  trust  in  the 
form  of  an  annuity.  Prior  to  October  24, 1992, 
D  established  a  trust  funded  with  income 
producing  property  valued  for  gift  tax 
purposes  at  5800.000.  The  trustee  is  required 
by  the  trust  instrument  to  pay  540,000  a  year 
to  S  for  life.  Any  income  in  excess  of  the 
annuity  amount  is  to  be  accumulated  in  the 
trust  and  may  not  be  distributed  during  S's 
lifetime.  S's  lifetime  annuity  interest  is 
treated  as  a  qualifying  income  interest  for 
life.  If  D  elects  to  treat  the  entire  portion  of 
the  trust  in  which  S  has  a  qualifying  income 
interest  as  qualified  terminable  interest 
property,  the  value  of  the  deductible  interest 
is  5400,000,  because  that  amount  would 
yield  an  income  to  S  of  540,000  a  year 
(assuming  a  10  percent  interest  rate  applies 
in  valuing  annuities  at  the  time  of  the 
transfer). 

Example  7.  Value  of  spouse's  annuity 
exceeds  value  of  trust  corpus.  The  facts  are 
the  same  as  in  Example  6,  except  that  the 
trustee  is  required  to  pay  S  5100.000  a  year 
for  S's  life.  If  D  elects  to  treat  the  entire 
portion  of  the  trust  in  which  S  has  a 
qualifying  income  interest  for  life  as  qualified 
terminable  interest  property,  the  value  of  the 
deductible  interest  is  5800,000,  which  is  the 
lesser  of  the  entire  value  of  the  property 
(5800.000)  or  the  amount  of  property  that 
(assuming  a  10  percent  interest  rate)  would 
yield  an  income  to  S  of  SlOO.OOO  a  year 
(51.000.0001. 

Example  8.  Transfer  to  pooled  income 
fund.  D  L-ansfers  5200.000  on  June  1.  1994. 
to  a  pooled  income  fund  (described  in 
section  642(c)(5))  designating  S  as  the  only 
life  income  t)eneficiary.  If  D  elects  to  treat  the 
entire  5200.000  as  qualified  terminable 
interest  propertv.  the  deductible  interest  is 
5200,000. 

Example  9.  Retention  by  donor  spouse  of 
income  interest  in  property.  On  October  1 , 
1994,  D  transfers  property  to  an  irrevocable 
trust  under  the  terms  of  which  trust  income 
is  to  be  paid  to  D  for  life,  then  to  S  for  life 
and.  on  S's  death,  the  trust  corpus  is  to  be 
paid  to  D's  children.  Because  S  does  not 
possess  an  immediate  right  to  receive  trust 
income,  S's  interest  does  not  qualify  as  a 
qualifying  income  interest  for  life  under 
section  2523(f)(2)  Further,  under  section 
2702(a)(2)  and  §  25.2702-2(b),  D  is  treated  for 
gift  tax  purposes  as  making  a  gift  with  a  value 
equal  to  the  entire  value  of  the  property.  If 
D  dies  in  1996  sur\ived  by  S,  the  trust  corpus 
will  be  includible  in  D's  gross  estate  under 
section  2036.  However,  in  computing  D's 
estate  tax  liability,  D's  adjusted  taxable  gifts 
under  section  2obl(b)(l)(B)  are  adjusted  to 
reflect  the  inclusion  of  the  gifted  property  in 
D's  gross  estate.  In  addition,  if  S  survives  D, 
the  trust  property  is  eligible  for  treatment  as 
qualified  terminable  interest  property  under 
section  2036(b)(7)  in  D's  estate. 

Example  10.  Retention  by  donor  spouse  of 
income  interest  in  property.  On  October  1. 
1994,  D  transfers  property  to  an  irrevocable 
trust  under  the  terms  of  which  trust  income 
is  to  be  paid  to  S  for  life,  then  to  D  for  life 
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and,  on  D's  death,  the  trust  corpus  is  to  be 
paid  to  D's  children.  D  elects  under  section 
2523(f]  to  treat  the  property  as  qualified 
terminable  interest  property.  D  dies  in  1996, 
survived  by  S.  S  subsequently  dies  in  1998. 
Under  §  2523(f)-l(d)(l),  because  D  elected  to 
treat  the  transfer  as  qualified  terminable 
interest  property,  no  part  of  the  trust  corpus 
is  includible  in  D's  gross  estate  because  of  D's 
retained  interest  in  the  trust  corpus.  On  S's 
subsequent  death  in  1998,  the  trust  corpus  is 
includible  in  S's  gross  estate  under  section 
2044. 

Example  II.  Retention  by  donor  spouse  of 
income  interest  in  property.  The  facts  are  the 
same  as  in  Example  10.  except  that  S  dies  in 
1996  survived  by  D,  who  subsequently  dies 
in  1998.  Because  D  made  an  election  under 
section  2523(f)  with  respect  to  the  trust,  on 
S's  death  the  trust  corpus  is  includible  in  S's 
gross  estate  under  section  2044.  Accordingly, 
under  section  2044(c),  S  is  treated  as  the 
transferor  of  the  property  for  estate  and  gift 
tax  purposes.  Upon  D's  subsequent  death  in 
1998,  because  the  property  was  subject  to 
inclusion  in  S's  gn)ss  estate  under  section 
2044,  the  exclusion  rule  in  §  25.2523(f)- 
1(d)(1)  does  not  apply  under  §  25.2523(f)- 
1(d)(2).  However,  because  S  is  treated  as  the 
transferor  of  the  property,  the  pro[>erty  is  not 
subject  to  inclusion  in  D's  gross  estate  under 
section  2036  or  section  2038.  If  the  executor 
of  S's  estate  made  a  section  2056(b)(7) 
election  with  respect  to  the  trust,  the  trust  is 
includible  in  D's  gross  estate  under  section 
2044  upon  D's  later  death. 

§  25  2523(g)--1     Special  rule  for  charitable 
remainder  trusts. 

(a)  In  general.  (1)  With  respect  to  gifts 
made  after  December  31,  1981,  subject 
to  section  2523(1),  if  the  donor's  spouse 
is  the  only  noncharitable  beneficiary 
(other  than  the  donor)  of  a  charitable 
remainder  annuity  trust  or  charitable 
remainder  imitrust  described  in  section 
664  (qualified  charitable  remainder 
trust),  section  2523fb)  does  not  apply  to 
the  interest  in  the  trust  transferred  to  the 
donee  spouse.  Thus,  the  value  of  the 
annuity  or  imitrust  interest  passing  to 
the  spouse  qualifies  for  a  marital 
deduction  under  section  2523(g)  and  the 
value  of  the  remainder  interest  qualifies 
for  a  charitable  deduction  under  section 
2522, 

(2)  A  marital  deduction  for  the  value 
of  the  donee  spouse's  annuity  or 
unitrust  interest  in  a  qualified  charitable 
remainder  trust  to  which  section  2523(g) 
applies  is  allowable  only  under  section 
2523(g).  Therefore,  if  an  interest  in 
property  qualifies  for  a  marital 
dedudion  under  section  2523(g),  no 
election  may  be  made  with  respect  to 
the  property  under  section  2523(f)- 

(3)  The  donee  spouse's  interest  need 
not  be  an  interest  for  life  to  qualify  for 
a  marital  deduction  under  section 
2523(g).  However,  for  purposes  of 
section  664.  an  annuity  or  unitrust 
interest  payable  to  the  spouse  for  a  term 
of  years  cannot  be  payable  for  a  term 


that  exceeds  20  years  or  the  trust  does 
not  qualify  under  section  2523(g). 

(4)  A  deduction  is  allowed  under 
section  2523(g)  even  if  the  transfer  to 
the  donee  spouse  is  conditioned  on  the 
donee  spouse's  payment  of  state  death 
taxes,  if  any,  attributable  to  the  qualified 
charitable  remainder  trust. 

(5)  For  purposes  of  this  section,  the 
term  noncharitable  beneficiary  means 
any  beneficiary  of  the  qualified 
charitable  remainder  trust  other  than  an 
organization  described  in  section  170(c). 

(b)  Charitable  remainder  trusts  where 
the  donee  spouse  and  the  donor  are  not 
the  only  noncharitable  beneficiaries.  In 
the  case  of  a  charitable  remainder  trust 
where  the  donor  and  the  donor's  spouse 
are  not  the  only  noncharitable 
beneficiaries  (for  example,  where  the 
noncharitable  interest  is  payable  to  the 
donoj's  spouse  for  life  and  then  to 
another  individual  (other  than  the 
donor)  for  life),  the  qualification  of  the 
interest  as  qualified  terminable  interest 
projjerty  is  determined  solely  under 
section  2523(f)  and  not  under  section 
2523(g).  Accordingly,  if  the  transfer  to 
the  trust  is  made  prior  to  October  24, 
1992,  tlie  spousal  annuity  or  unitrust 
interest  may  qualify  under  §25. 2523(f)- 
(l)(c)(3)  as  a  quaUfying  income  interest 
for  life. 

§  25.2523(h)-1    Denla«  of  double  deduction. 

The  value  of  an  intercut  in  property 
may  not  be  deducted  for  Federal  gift  tax 
purposes  more  than  once  with  respect  to 
the  same  donor.  For  example,  assume 
that  D.  a  donor,  transferred  a  life  estate 
in  a  farm  to  D's  spouse,  S,  with  a 
remainder  to  charity  and  that  D  elects  to 
treat  the  property  as  qualified 
terminable  interest  property.  The  entire 
value  of  the  property  is  deductible 
under  section  2523(f).  No  part  of  the 
value  of  the  property  quaJifies  for  a 
charitable  deduction  imder  section  2522 
for  gift  tax  purposes. 

§  25.2523(h)-2    Effective  dotes. 

Except  as  specifically  provided,  in 
§§  25.2523(e)-l(c)(3).  25.2523(f)-l(c)(3). 
and  25.2523(g)-l(b),  the  provisions  of 
§§  25.2523(e)-l(c),  25.2523(0-1. 
25.2523(g)-l,  and  25.2523(h)-l  are 
effective  with  respect  to  gifts  matie-after 
March  1,  1994.  With  respect  to  gifts 
made  on  or  before  such  date,  donors 
may  rely  on  any  reasonable 
interpretation  of  the  statutory 
provisions.  For  these  purposes,  the 
provisions  of  §§  25.2523(e)-l(c), 
25.2523(f)-l.  25.2523(g)-l,  and 
25.2523(h)-l,  (as  well  as  project  LR- 
211-76,  1984-1  C.B.,  page  598.  see 
§  R01.601(d)(2)(ii)(b)  of  this  chapter),  are 
considered  a  reasonable  interpretation 
of  the  statutory  provisions.     - 


Par.  37.  Section  25.6019-1  is 
amended  as  follows: 

a.  Paragraphs  (a)  and  (b)  are  revised. 

b.  Paragraphs  (c)  and  (d)  are 
redesignated  paragraphs  (g)  and  (h). 

c.  New  paragraphs  (c)  through  (f)  are 
added. 

d.  The  revisions  and  additions  read  as 
follows: 

§  25.6019-1     Persons  required  to  file 
returns. 

(a)  Gifts  made  after  December  31, 
1981.  Subjed  to  section  2523(i)(2),  an 
individual  citizen  or  resident  of  the 
United  States  who  in  any  calendar  year 
beginning  after  December  31,  1981, 
makes  any  transfer  by  gift  other  than  a 
transfer  that,  under  section  2503  (b)  or 
(e)  (relating,  respectively,  to  certain  gifts 
of  $10,000  per  donee  and  the  e.xclusion 
for  payment  of  certain  educational  and 
medical  expenses),  is  not  included  in 
the  total  amount  of  gifts  for  that  year,  or 
a  transfer  of  an  interest  with  respect  to 
which  a  marital  deduction  is  allowed 
for  the  value  of  the  entire  interest  under 
section  2523  (other  than  a  marital 
deduction  allowed  by  reason  of  section 
2523(0.  regarding  qualified  terminable 
interest  property  for  which  a  return 
must  be  filed  in  order  to  make  the 
election  under  that  section),  must  file  a 
gift  tax  return  on  Form  709  for  that 
calendar  year. 

fb)  Gifts  made  after  December  31, 
1976,  and  before  January  1,  1982.  An 
individual  citizen  or  resident  of  the 
United  States  who  makes  a  transfer  by 
gift  within  any  calendar  year  beginning 
after  December  31, 1976,  and  before 
January  1, 1982,  must  file  a  gift  tax 
return  on  Form  709  for  any  calendar 
quarter  in  which  the  sum  of  the  taxable 
gifts  made  during  that  calendar  quarter, 
plus  all  other  ta.\able  gifts  made  during 
the  year  (for  which  a  return  has  not  yet 
been  required  to  be  filed),  exceeds 
$25,000.  If  the  aggregate  transfers  made 
in  a  calendar  year  after  1976  and  before 
1982  that  must  be  reported  do  not 
exceed  $25,000,  only  ofte  return  must  be 
filed  for  the  calendar  year  and  it  must 
be  filed  by  ihe  due  date  for  a  fourth 
quarter  gift  lax  re^im  (April  15). 

(c)  Gifts  made  iffter  December  31, 
1970,  and  beft^  January  1,  1977.  An 
individual  citizen  or  resident  of  the 
United  States  who  makes  a  transfer  by 
gift  within  any  calendar  year  beginning 
after  December  31.  1970,  and  before 
January  1, 1977,  must  file  a  gift  tax 
return  on  Form  709  for  the  calendar 
quarter  in  w  hich  any  portion  of  the 
value  of  the  gift,  or  any  portion  of  the 
sum  of  the  values  of  the  gifts  to  such 
donee  during  that  calendar  year,  is  not 
excluded  from  the  total  amount  of 
taxable  gifts  for  that  year,  and  must  also 
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make  a  return  for  any  subsequent 
quarter  within  the  same  taxable  year  in 
which  any  additional  gift  is  made  to  the 
same  donee. 

(d)  Gifts  by  nonresident  alien  donors. 
The  rules  contauied  in  paragraphs  (a) 
through  (c)  of  this  section  also  apply  to 

a  nonresident  not  a  citizen  of  the  United 
States  provided  that,  under  section 
2501(a)(1)  and  §  25.2511-3,  the  transfer 
is  subject  to  the  gift  tax.  -^  . 

(e)  Miscellaneous  provisions.  OnFy 
individuals  are  required  to  file  returns 
and  not  trusts,  estates,  partnerships,  or 
corporations.  Duplicate  copies  of  the 
return  are  not  required  to  be  filed.  See 
§§  25.6075-1  and  25.6091-1  for  the  time 
and  place  for  filing  the  gift  tax  return. 
For  delinquency  penalties  for  failure  to 
fde  or  pay  the  tax.  see  section  6651  and 
§  301.6651-1  of  this  chapter  (Procedure 
and  Administration  Regulations).  For 
criminal  penalties  for  failure  to  file  a 
return  and  fding  a  false  or  fraudulent 
return,  see  sections  7203,  7206,  and 
7207. 

(f)  Return  required  even  if  no  tax  due. 
The  return  is  required  even  though, 
because  of  the  deduction  authorized  by 
section  2522  (charitable  deduction)  or 
the  unified  credit  under  section  2505, 
no  tax  may  be  payable  on  the  transfer. 
***** 

Par.  38.  Section  25.6019-2  is  revised 
to  read  as  follows: 

§  25.6019-2     Returns  required  in  case  of 
consent  under  section  2513. 

Except  as  otherwise  provided  in  this 
section,  the  provisions  of  §  25.6019-1 
(other  than  paragraph  (d)  of  §  25.6019- 
1)  apply  with  respect  to  the  filing  of  a 
gift  tax  return  er  returns  in  the  case  of 
a  husband  and  wife  who  consent  (see 
§  25.2513-1)  to  the  application  of 
section  2513.  If  both  spouses  are 
(without  regard  to  the  provisions  of 
section  2513)  required  under  the 
provisions  of  §25.6019-1  to  file  returns, 
returns  must  be  filed  by  both  spouses. 
If  only  one  of  the  consenting  spouses  is 
(without  regard  to  the  provisions  of 
section  2513)  required  under  §  25.6019- 
1  to  file  a  return,  a  return  must  be  filed 
by  that  spouse.  In  the  latter  case  if.  after 
giving  effect  to  the  provisions  of  section 
2513,  the  other  spouse  is  considered  to 
have  made  a  gift  not  excluded  from  the 
total  amount  of  such  other  spouse's  gifts 
for  the  ta.xable  year  by  reason  of  section 
2503  (b)  or  (e)  (relating,  respectively,  to 
certain  gifts  of  $10,000  per  donee  and 
the  exclusion  for  certain  educational  or 
medical  expenses),  a  return  must  also  be 
filed  by  such  other  spouse.  Thus,  if 
during  a  calendar  year  beginning  after 
December  31,  1981,  the  first  spouse 
"Tnade  a  gift  of  $18,000  to  a  child  (the  gift 
not  being  either  a  future  interest  in 


property  or  an  amount  excluded  under 
section  2503(e))  and  the  other  spouse 
made  no  gifts,  only  the  first  spouse  is 
required  to  file  a  return  for  that  calendar 
year.  However,  if  the  other  spouse  had 
made  a  gift  in  excess  of  $2,000  to  the 
same  child  during  the  same  calendar 
year  or  if  the  gift  made  by  the  first 
spouse  had  amounted  to  $21,000,  each 
spouse  would  be  required  to  file  a 
return  if  the  consent  is  signified  as 
provided  in  section  2513. 

Par.  39.  Section  25.6019-3  is 
amended  as  follows: 

a.  The  first  sentence  in  paragraph  (a) 
is  revised. 

b.  The  second  sejitence  in  paragraph 
(b)  is  revised. 

c.  The  revisions  read  as  follows: 
§  25.6019-3    Contents  of  return. 

(a)  In  general.  The  return  must  set 
forth  each  gift  made  during  the  calendar 
year  (or  calendar  quarter  with  respect  to 
gifts  made  after  December  31, 1970,  and 
before  January  1, 1982)  that  under 
sections  2511  through  2515  is  to  be 
included  in  computing  taxable  gifts;  the 
deductions  claimed  and  allowable 
under  sections  2521  through  2524;  and 
the  taxable  gifts  made  for  each  of  the 
preceding  reporting  periods.  •   *   • 

(b)  *  •  *  In  any  case  where  a  husband 
and  wife  enter  into  a  written  agreement 
of  the  type  contemplated  by  section 
2516  and  the  final  decree  of  divorce  is 
not  granted  on  or  before  the  due  date  for 
the  filing  of  a  gift  tax  return  for  the 
calendar  year  (or  calendar  quarter  with 
respect  to  periods  beginning  after 
December  31,  1970,  and  ending  before 
January  1, 1982)  in  which  the  agreement 
became  effective  (see  §  25.6075-1),  then, 
except  to  the  extent  §  25.6019-1 
provides  otherwise,  the  transfer  must  be 
disclosed  by  the  transferor  upon  a  gift 
tax  return  filed  for  the  calendar  year  (or 
calendar  quarter)  in  which  the 
agreement  becomes  effective,  and  a  copy 
of  the  agreement  must  be  attached  to  the 
return.  *   •   * 

Par.  40.  Section  §25.6019-4  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§25.6019-4    Description  of  property  listed 
in  return. 

The  properties  comprising  the  gifts 
made  during  the  calendar  year  (or 
calendar  quarter  with  respect  to  gifts 
made  after  December  31,  1970,  and 
before  January  1,  1982)  must  be  listed 
on  the  return  and  described  in  a  manner 
that  they  may  be  readily  identified. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  41.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Par.  42.  Section  602.101(c)  is 
amended  by  adding  two  entries  in 
numerical  order  in  the  table  to  read  as 
follows: 

§602.101     0MB  Control  nunnbers. 

((:)•    •     • 


CFR  part  or  section  where 
identified  and  described 


Current 

0MB  control 

No. 


20.2056lb)-7.. 


25.2523(f)-1. 


1545-0015 


1545-0015 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  January  7,  1994. 
Leslie  Samuels, 

A.':sistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc,  94-3945  Filed  2-28-94:  8:45  am] 
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25  CFR  Part  31 

[TD3525] 

RIN  1545-AR07 
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Suppiementat  Annuity  Tax — Railroad 
Retirement 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  the 
supplemental  annuity  tax  under  the 
Railroad  Retirement  tax  Act  (RRTA). 
The  regulations  contain  rules  for 
calculating  the  work-hours  subject  to 
the  tax.  The  regulations  also  contain  a 
safe  harbor  that  railroad  employers  may 
use  to  determine  the  taxable  work-hours 
in  lieu  of  calculating  work-hours 
separately  for  each  employee.  The 
regulations  provide  railroad  employers 
with  guidance  necessary  to  comply  with 
the  law  and  offer  a  simple  safe-harbor 
calculation  that  can  significantly  reduce 
the  burden  on  employers.  The 
regulations  affect  all  railroad  employers 
and  employee  representatives. 
EFrECTlVE  DATES:  These  regulations  are 
effective  for  calendar  years  beginning 
after  December  31,  1992,  e.xcept  that 
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§  3 1  3221-3(d)  is  effective  for  calendar 
years  beginning  after  December  31, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Loverud  at  202-622-6060  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  13.  1993.  the  IRS  published 
in  the  Federal  Register  (58  FR  28371) 
proposed  amendments  to  the 
Employment  Tax  Regulations  (26  CFR 
part  31)  under  section  3221(c)  of  the 
Internal  Revenue  Code  (Code),  which 
imposes  a  supplemental  tax  on  railroad 
employers  for  each  work-hour  for  which 
compensation  is  paid  by  the  employer 
for  services  rendered  to  the  employer 
during  a  calendar  quarter. 

Two  written  comments  were  received 
from  the  public  on  the  proposed  . 
regulations,  and  a  public  hearing  was 
held  on  August  30. 1993.  After 
consideration  of  the  written  comments 
received  and  the  statements  made  at  the 
public  hearing,  the  proposed  regulations 
are  adopted  by  this  Treasury  decision. 

Explanation  of  Provisions 

Retirement  benefits  for  railroad 
employees  are  provided  under  a  system 
that  currently  combines  elements 
similar  to  those  under  both  the  social 
security  system  and  the  private  pension 
system. 

In  addition  to  Tier  I  benefits  (similar 
to  social  security  benefits)  and  Tier  II 
benefits  (similar  to  private  pension 
benefits),  a  supplemental  retirement 
annuity  was  established  in  1966  by 
Public  Law  89-699  (1966  Act).  The 
benefit  provisions  are  administered  by 
the  Railroad  Retirement  Board  (Board). 

The  1966  Act  established  a  program  to 
be  administered  by  the  Board  for  the 
payment  of  supplemental  annuities  for 
career  railroad  employees.  The  program, 
which  was  required  to  be  self-financing, 
was  to  be  financed  separately  from  the 
regular  railroad  retirement  program  by 
imposing  on  railroad  employers  an 
excise  tax  under  section  3221(c)  of  the 
Code.  The  rate  was  originally  set  at  2 
cents  for  each  work-hour  of 
emplo>Tnent.  In  1970,  Public  Law  91- 
215  replaced  the  2-cents  rate  with  a  rate 
determined  quarterly  by  the  Board  at  a 
level  sufficient  to  finance  the  annuities. 
The  rate  is  currently  30  cents. 

The  supplemental  tax  is  imposed  on 
even,'  employer  for  each  work-hour  for 
which  compensation  is  paid  by  the 
employer  for  services  rendered  to  the 
employer  during  a  calendar  quarter. 
Section  3211(b)  of  the  Code  imposes  a 
similar  tax  on  employee  representatives. 


No  tax  is  imposed  on  employees  to  fund 
the  supplemental  annuities. 

The  only  guidance  previously 
published  with  respect  to  the 
supplemental  tax  is  in  the  instructions 
for  Form  CT-1,  Employer's  Annual 
Railroad  Retirement  and  Unemployment 
Repayment  Tax  Return.  The  instructions 
today  are  nearly  identical  to  the 
instructions  25  years  ago.  Nevertheless, 
in  recent  years,  significant  variations  in 
the  interpretation  of  the  statutory 
language  have  arisen. 

Definition  of  Work-Hours 

The  final  regulations,  like  the 
proposed  regulations,  do  not  change  the 
longstanding  interpretation  of  work- 
hours  that  was  included  in  the 
instructions  for  Form  CT-1  when  the 
supplemental  annuity  tax  was  enacted. 
A  commentator  suggested  that  the  1970 
legislation  clarified  that  the  term  is 
limited  to  those  hours  both  worked  and 
paid  for,  and  recommended  that  the 
regulations  be  revised  accordingly.  This 
recommendation  has  not  been  adopted 
for  the  reasons  set  forth  below. 

The  definition  of  work-hours  as  it 
appeared  in  the  instructions  for  Form 
CT-l  was  not  changed  following  the 
1970  legislation,  because  the  IRS 
believed  that  the  revised  statutory 
language  was  not  intended  to  change  the 
meaning  of  work-hours,  or  to  clarify  its 
meaning.  When  the  taxing  provision 
was  enacted  in  1966,  the  tax  was  equal 
to  2  cents  for  each  work-hour.  The  1970 
legislation  changed  the  rate  from  2  cents 
to  a  rate  to  be  determined  quarterly  by 
the  Board,  beginning  April  1, 1970. 
Because  the  rate  would  no  longer  be 
constant.  Congress  changed  the 
statutory-  language  to  make  it  clear  that 
the  taxing  period  is  a  calendar  quarter 
and  that,  for  purposes  of  the  tax,  the 
timing  of  the  services,  not  the  timing  of 
the  payment  for  the  services,  governed. 

With  respect  to  services  rendered,  the 
Treasury  and  the  IRS  believe  that 
Congress  intended  to  tax  those  hours  for 
which  the  employee  was  paid  both  to 
perform  and  not  to  perform  services.  If 
an  employee  is  guaranteed  x  hours  of 
work  a  week  and  is  paid  for  x  hours, 
this  is  the  number  of  hours  to  be  taxed, 
even  if  there  are  less  than  x  hours  of 
work  to  be  performed.  The  Treasury  and 
the  Service  believe  that  this  is  so 
whether  the  employee  is  expected  to 
report  to  the  work  site  and  do  no  work, 
whether  the  employee  is  not  expected  to 
report  when  no  work  is  available,  or 
whether  the  employee  is  not  expected  to 
report  when  no  work  is  available  but  is 
expected  to  be  available  to  be  called  to 
work. 

The  1970  legislation  did  not  alter  the 
statutory  language  regarding  employees 


who  receive  daily,  weekly,  or  monthly 
rates  of  compensation.  The  language  is 
clear  that  the  tax  applies  to  the  number 
of  hours  comprehended  in  the  rate,  plus 
overtime  hours.  Thus,  if  a  monthly  rate 
of  compensation  comprehends  that  the 
employee  is  entitled  to  time  off  from 
work  for  holiday  time,  vacation  time, 
and  sick  time,  all  of  those  hours  are 
taxed,  not  merely  the  hours  during 
which  the  employee  actually  performed 
services. 

Safe  Harbor 

The  final  regulations  retain  a  safe 
harbor  method  of  calculating  work- 
hours  provided  in  the  proposed 
regulations.  Under  the  safe  harbor,  the 
employer  counts  the  number  of 
employees  who  received  any 
compensation  during  the  month  and 
multiplies  th,it  figure  by  a  "safe  harbor 
number"  to  determine  the  number  of 
work-hours  subject  to  the  tax.  Each 
individual  who  is  paid  compensation  is 
counted,  even  if  the  individual  is  a  part- 
time,  temporary',  or  seasonal  employee. 
For  purposes  of  the  safe  harbor  count, 
it  is  irrelevant  whet^r  an  employee 
actually  perform^JTany  services  for  the 
ernployer  during  the  month. 

The  Treasury  and  the  IRS  believe  that 
the  safe  harbor  is  an  attractive  method 
of  significantly  reducing  administrative 
complexity,  becausethe  safe  harbor  will 
simplify  calculation  of  the  supplemental 
annuity  tax.  The  Service  has  worked 
with  the  railroad  industry  in 
establishing  a  safe  harbor  number  that 
will  fairly  and  equitably  implement  the 
supplemental  annuity  tax  provisions 
while  providing  a  method  of  computing 
the  liability  that  reduces  the  need  to 
make  a  work-hour  determination  on  an 
individual-by-individual  basis.  The 
Treasury  and  the  IRS  anticipate  that,  for 
most  employers,  use  of  the  safe  harbor 
number  will  result  in  fewer  taxable 
hours,  and  the  Board  will  adjust  the  tax 
rate  accordingly. 

The  regulations  provide  the 
Commissioner  with  the  authority  to 
publish  the  safe  harbor  number  in 
guidance  of  general  applicability. 
Pursuant  to  this  grant  of  authority,  a 
revenue  procedure  will  be  published  to 
announce  the  safe  harbor  nu.mber. 
Commentators  on  the  proposed 
regulations,  representing  both  the  Class 
I  railroads  and  the  Class  III  railroads, 
suggested  a  safe  harbor  number  of  164. 
These  comments  have  been  taken  into 
account  in  developing  the  revenue 
procedure. 

Retroactivity 

One  commentator  suggested  that  the 
safe  harbor  provision  be  made 
retroactive  at  the  election  of  the 
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taxpayer.  Betau.se  the  number  the  safe 
harbor  produces  is  generally  more 
favorable  than  work-hours  calculated 
under  the  regulations,  retroactive 
application  of  the  safe  harbor  would,  in 
many  situations,  produce  taxable  work- 
hours  at  levels  below  those  anticipated 
when  pricr-penod  tax  rates  were  set. 
Also,  retroadive  application  would  be 
inequitable  because  some  taxpayers 
have  many  open  tax  years  and  others  do 
not.  For  these  reasons,  the  Treasury  and 
the  IRS  have  rejected  any  period  of 
retroactivity  and,  therefore,  this 
approach  is  not  included  in  the  final 
regulations.  Thus,  the  safe  harbor 
provision  is  effective  for  calendar  years 
beginning  after  December  31,  1993,  as 
proposed. 

Special  .\nalyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  ac-tion  as  defined  in  EO 
12866.  Therefore,  a' regulatory- 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553fb)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapters)  do 
not  apply  to  these  regulations  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  busines.s. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Karin  Loverud  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  E.xempt 
Organizations),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  28  CFR  Part  31 

rrnpiovrnent  taxes,  Income  taxes, 
i'enalties.  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
I'nempiovment  compensation. 

Adoption  of  Amendments  to  the 
Regulations 

.•\(.rord!ngiy.  26  CFR  part  31  is 
amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  .il  continues  to  read  in  part  as 

follows: 


Authority:  26  U.S.C  7805  •   *   * 

Par.  2.  Section  31.3211-3  is  added  to 
read  as  follows: 

§31.3211-3     Empkjyeo  representative 
supplemental  tax. 

See  paragraphs  (a),  (b),  and  (c)  of 
§  31.3221-3  for  rules  applicable  to  the 
supplemental  tax  for  each  work-hour  for 
which  compensation  is  paid  to  an 
employee  representative  for  services 
rendered  as  an  employee  representative. 

Par.  3.  Section  31.3221-3  is  added 
under  the  heading  "Tax  on  Ejnployers" 
to  read  as  follows: 

§31.3221-3    Supptementai  tax. 

(a)  Introduction — (1)  In  general. 
Section  3221(c)  imposes  an  excise  tax 
on  every  employer,  as  defined  in  section 
3231(a)  ar.d  §31.3231(a>-l,  with  respect 
to  individuals  employed  by  the 
employer.  The  tax  is  imposed  for  each 
work-hour  for  which  the  employer  pays 
compensation,  as  defined  in  section 
3231(e)  and  §  31.3231(e>-l,  for  services 
rendered  to  the  employer  during  a 
calendar  quarter.  This  §  31.3221-3 
provides  rules  for  determining  the 
number  of  taxable  work-hours. 

(2)  Ch'en/iew.  Paragraph  (b)  of  this 
section  defines  work-hours.  Paragraph 
(c)  of  this  section  demonstrates  the 
calculation  of  work-houi-s.  Paragraph  (d) 
of  this  section  offers  a  safe  harbor 
calculation  of  work-hours  for  use  by  any 
employer  in  lieu  of  calculating  the 
number  of  work-hours  for  each 
employee. 

(h)  Definition  of  work-hours — (1)  In 
general.  For  purposes  of  section  3221(c) 
and  this  section,  work-hours  are  hours 
for  which  the  employee  is  compen.sated, 
whether  or  not  the  employee  performs 
services. 

(i)  Payments  included  in  work  hours. 
Work-hours  include  regular  time 
worked;  overtime:  time  paid  for 
vacations  and  holidays;  time  allowed  for 
meals;  away-from-home  terminal  time; 
called  and  not  used,  runaround.  and 
deadheading  time;  time  for  attending 
court,  participating  in  investigations, 
and  attending  claim  and  safety 
meetings;  and  guaranteed  time  not 
worked.  Work-hours  also  include 
conversion  hours,  that  is,  compensation 
converted  into  work-hours.  Conversion 
hours  may  be  derived  from  payment  by 
the  mile  or  by  the  piece.  Work-hours 
also  include  time  for  which  the 
employee  is  paid  for  periods  of  absence 
not  due  to  sickness  or  accident 
disability,  such  as  for  routine  medical 
and  dental  examinations  or  for  time  lost. 

(ii)  Payments  excluded  froqi  work- 
hours.  Certain  kinds  of  pa>Tnents  are  not 
subiect  to  conversion  into  work-hours. 
These  include  those  payments  that  are 


specifically  excluded  from 
compensation  within  the  meaning  of 
section  3231(e),  such  as  certain  sick  pay 
payments  (.section  3231(e)(l)(i));  tips 
(section  3231{e)(l)(ii));  and  amounts 
paid  specifically  (either  as  an  advance, 
as  reimbursement,  or  allowance)  for 
traveling  expenses  (section 
3231(e)(l)(iii)).  Traveling  expenses  paid 
under  a  nonaccountable  plan  are 
excluded  from  work-hours  even  though 
they  are  includible  in  compen.sation. 
See  §  31.3231(e>-l(a)(5).  Also  e.xcluded 
from  work-hours  are  amounts 
representing  bonuses,  amounts  received 
pursuant  to  the  exercise  of  an  employee 
stock  option,  and  all  separation 
payments  or  severance  allowances. 

(2)  Hourly  compensation.  Because  the 
tax  under  section  3221(c)  is  calculated 
on  the  basis  of  work-hours,  the  number 
of  hours  for  which  an  employee  receives 
compensation  is  the  figure  used  to 
determine  work-hours.  In  the  case  of  an 
hourly-rated  employee,  each  hour  for 
which  the  employee  receives 
compensation  is  one  work-hour. 

(3)  Daily,  weekly,  monthly  '' 
compensation,  (i)  If  an  employee  is  paid 
by  the  day,  week,  month,  or  otlier 
period  of  time,  the  tax  is  imposed  on  the 
number  of  hours  comprehended  in  the 
rate  and,  if  any,  the  number  of  overtime 
hours  for  which  additional 
compensation  is  paid.  Thus,  in  the  case 
of  an  office  worker  who  receives  an 
annual  salary  based  on  an  8-hour,  5-day- 
a-week  work  schedule  that  includes 
paid  holidays,  vacations,  and  sick  time, 
the  number  of  work-hours  for  one 
month  is  174  (2088  hours/year +12 
months). 

(ii)  The  rule  in  paragraph  (b)(3)(i)  of 
this  section  is  illustrated  by  the 
following  examples. 

Example  1.  A.  an  office  worker,  receives  an 
annual  salary  that  is  paid  monthly.  The 
salary  is  based  on  an  8-hour,  Monday 
through  Friday  work  schedule.  A  is  not  paid 
for  overtime  hours.  A  is  not  expected  to  work 
on  holidays,  during  A's  annual  vacation,  or 
during  periods  that  A  is  ill.  The  number  of 
work-hours  for  one  month  is  174  (2088 
hours/year  +12  months).  This  figure  remains 
constant,  even  though  some  months  have 
more  workdays  than  others. 

Example  2  B  is  paid  a  stated  amount  for 
each  day  B  works,  regardless  of  the  number 
of  hours  worked.  However,  if  8  works  more 
than  8  hours  during  anv  dav,  B  is  paid 
overtime  for  each  additional  hour  worked 
that  day.  B  is  not  paid  for  holidays, 
vacations,  or  sick  time.  During  Myy,  B 
worked  6  hours  on  4  days.  7  hours  on  6  days, 
8  hours  on  6  davs,  and  9  hours  on  5  dqys. 
Because  B  is  paid  a  daily  rate  for  up  to  3 
hours.  8  hours  are  con^pr»^her.dpd  in  the  daily 
rate.  Therefore,  the  number  of  work-hours  for 
May  is  173  (21  daysxS  hours/day+-5  overtime 
hours),  even  though  B  actually  worked  159 
hours. 
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(4)  Conversion  hours — (i) 
Compensation  not  based  on  time  (hour, 
day,  month,  etc.),  such  as  compensation 
paid  by  the  mile  or  by  the  piece,  must 
be  converted  into  the  number  of  hours 
represented  by  the  compensation  paid. 
Thus,  if  an  employee  is  paid  by  the 
mile,  1  work-hour  equals  the  number  of 
miles  constituting  a  workday,  divided 
by  8  hours.  However,  in  the  case  of  a 
collective  bargaining  agreement  that 
specifies  a  number  of  hours  as 
constituting  a  workday,  the  number  of 
hours  specified  under  the  agreement 
may  be  used  instead  of  8. 

(ii)  The  rule  in  paragraph  (b)(4)(i)  of 
this  section  is  illustrated  by  the 
following  example. 

Example.  Cs  normal  workday  consists  of 
2  150-mile  round  trips  that  together  take  6 
hours.  C  is  paid  by  the  mile.  The  collective 
bargaining  agreement  does  not  specify  the 
number  of  hours  in  a  workday.  Thus,  the 
number  of  work-hours  for  each  day  C  works 
is  8.  or  1  work-hour  for  each  37.5  milps  (300 
miles/day  +  8  hours/day).  If  the  applicaljle 
collective  bargaining  agreement  specifies  that 

6  hours  constitute  a  workday,  the  number  of 
work-hours  for  each  day  C  works  would  be 
6. 

(c)  Calculation  of  work-hours — (1)  An 
employer  may  calculate  the  work-hours 
separately  for  each  employee,  as 
described  in  the  examples  in  this 
paragraph.  If  the  employer  chooses  to 
calculate  work-hours  separately  for  each 
employee,  the  employer  must  calculate 
the  number  of  regular  hours,  overtime 
hours,  and  conversion  hours  for  each 
employee  for  each  month.  In  lieu  of 
separate  calculations,  the  employer  may 
calculate  the  work-hours  for  all  the 
employer's  employees  using  the  safe 
harbor  formula  described  in  paragraph 
(d)  of  this  section. 

(2)  The  rules  in  paragraph  (c)  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  1.  D  worked  8  hours  a  day, 
Monday  through  Friday,  during  the  months 
of  February  and  March  1992.  D  did  not  work 
on  President's  Day,  but  was  paid  for  the 
holiday.  D's  work-hours  for  February  were 
160  (19  days  x  8  hours  a  day  +  8  holiday 
hours).  D's  work-hours  for  March  were  176 
(22  days  x  8  hours  a  day). 

Example  2.  E  worked  7-hour  shifts  every 
Tuesday  through  Saturday  during  the  months 
of  February  and  March  1992.  £also  worked 

7  overtime  hours  during  February  and  21 
overtime  hours  during  March.  Also,  Ewas 
paid  for  7  hours  on  President's  Day.  even 
though  E  did  not  work  on  that  day.  The 
number  of  work-hours  for  February  was  161 
(21  days  x  7  hours  a  day  +  7  overtime  hours 
+  7  holiday  hours).  The  number  of  work- 
hours  for  March  was  168  (21  days  x  7  hours 
a  day  +  21  overtime  hours).  Because  E 
rc-ceivcs  an  hourly  wage  and  was  paid  for  the 
President's  Day  holiday,  the  number  of  hours 
(7)  for  which  E  was  paid  are  added  to  the 


hours  Factually  worked.  If  £  had  worked  on 
President's  Day  and  had  received  extra  pay 
for  working  on  a  holiday  and  holiday  pay  for 
7  hours,  the  employer  would  include  14 
hours  in  Fs  work-hours  for  that  day,  the  7 
hours  E  actually  worked  and  the  7  holiday 
hours  for  which  Ewas  paid. 

Example  3.  Employment  beginning  during 
month.  F began  empio>'ment  on  March  16.  a 
Monday,  and  worked  8  hours  a  day.  Monday 
through  Friday.  The  employer  calculates  that 
Ps  hours  for  the  month  were  96,  because  F 
worked  12  8-hour  days  during  the  month.  If 
March  16  were  on  a  Friday,  the  employer 
would  calculate  11  days,  or  88  hours. 

Example  4.  Employment  ending  during 
month.  Cs  last  day  of  employment  was 
Friday,  March  13.  G  worked  8  hours  a  day, 
Monday  through  Friday,  except  for  March  3. 
when  Cwas  ill.  C  was  paid  for  8  hours  for 
March  3.  The  employer  calculates  that  Cs 
work-hours  for  March  were  80.  t)ecause  C 
worked  9  8-hour  days  and  was  paid  for  an 
additional  8  hours. 

(d)  Safe  harbor— {1)  In  general.  In  lieu 
of  calculating  work-hours  separately  for 
each  employee,  an  employer  may  use 
the  safe  harbor  for  all  employees.  If  the 
employer  elects  to  use  the  safe  harbor 
for  a  calendar  year,  the  employer  must 
use  the  safe  harbor  for  all  employees  for 
the  entire  calendar  year.  If  an  employer 
uses  the  safe  harbor  for  a  calendar  year, 
the  employer  need  not  elect  the  safe 
harbor  for  the  following  calendar  year. 
An  employer  that  elects  the  safe  harbor 
for  a  calendar  year  may  not 
subsequently  elect  to  separately 
calculate  employee  work-hours  for  that 
calendar  year. 

(2)  Method  of  calculation.  The  safe 
harbor  treats  each  employee  of  the 
employer  as  receiving  monthly 
compensation  for  a  number  of  hours 
equal  to  the  safe  harbor  number.  To 
determine  the  number  of  work-hours  for 
a  month,  the  employer  multiplies  the 
safe  harbor  number  by  the  number  that 
equals  the  total  number  of  employees  to 
whom  the  employer  paid  compensation 
during  the  month. 

(i)  Safe  harbor  number  defined.  The 
safe  harbor  number  is  the  number 
established  in  guidance  of  general 
applicability  promulgated  by  the 
Commissioner. 

(ii)  Employee  defined.  Solely  for 
purposes  of  this  paragraph,  an  employee 
is  any  individual  who  is  paid 
compensation,  within  the  meaning  of 
§31.3231(e)-l.  regardless  of  the 
amount,  during  the  month.  Thus,  for 
example,  a  part-time,  temporary,  or 
seasonal  employee  is  counted  as  an 
employee.  A  terminated  employee  is 
counted  in  the  month  of  termination 
(provided  the  terminated  employee 
received  compensation  in  the  month  of 
termination),  but  not  in  any  subsequent 
month  in  which  the  employee  does  not 
perform  service  for  the  employer  as  an 


employee,  even  if  the  terminated 
employee  is  paid  compensation  in  a 
subsequent  month.  Thus,  for  example, 
an  employee  who  terminates 
emplo\Tnent  during  the  month,  receives 
compensation  during  the  month  of 
termination,  and  receives  a  final 
paycheck  the  following  month  is 
counted  as  an  employee  of  the  employer 
for  the  month  of  termination  but  not  for 
the  following  month. 

(3)  Method  of  election.  An  employer 
makes  the  safe  harbor  election  for  a 
calendar  year  on  the  employment  tax 
return  filed  for  the  previous  calendar 
year. 

(4)  Additional  rules.  The 
Commissioner  may.  in  revenue 
procedures,  revenue  rulings,  notices,  or 
other  guidance  of  general  applicability, 
revise  the  safe  harbor  number  or  provide 
additional  safe  harbors  that  satisfy 
section  3221(c). 

(e)  Effective  dates.  This  §  31.3221-3  is 
effective  for  calendar  years  beginning 
after  December  31.  1992,  except  that 
paragraph  (d)  is  effective  for  calendar 
years  beginning  after  December  31, 
1993.  Taxpayers  may  apply  the  rules  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section  before  January  1. 1993. 
Margaret  Milner  Richardson, 
Commisiiioner  of  Internal  fieivnue. 

Approved;  February  23,  1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
jFR  Doc.  94-4675  Filed  2-25-94;  854  am) 
BILUNG  CODE  4830-01-^ 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

32  CFR  Part  323 

[Defense  Logistics  Agency  Reg.  5400.21] 

Privacy  Program 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Final  rule. 

SUMMARY:  On  January  19,  1994,  (59  FR 
2786)  the  Defense  Logistics  Agency 
published  a  proposed  rule  to  exempt  an 
existing  system  of  records,  S255.01 
DLA-GC,  entitled  Fraud  and 
Irregularities,  from  certain  provisions  of 
the  Privacy  Act  of  1974.  The  exemptions 
are  intended  to  increase  the  value  of  the 
system  of  records  for  law  enforcement 
purposes,  to  comply  with  prohibitions 
against  the  disclosure  of  certain  kinds  of 
information,  and  to  protect  the  privacy 
of  individuals  identified  in  the  system 
of  records.  The  notice  was  previously 
published  on  November  16. 1993.  at  58 
FR  60428. 
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EFFECTIVE  DATE:  February  19.  1994. 
ADDRESSES:  If  vou  have  any  questions 
ii  ricf'ming  this  rule,  address  them  to 
!hf  i'rivarv  Act  Officer,  .Xdmini.strative 
Management  Division.  Office  of 
Plrinnirii^  and  Resource  Management, 
Defense  Logistics  Agency 
.administrative  Support  Center,  Room 
.S.A120,  Cameron  Station,  Alexandria, 
VA  22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT:  .Ms. 
Susan  Sahis  at  (^03)  f;i:--7583. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12868  The  Director, 
.•\d::iiru<trjt:on  and  Management,  Office 
of  the  Secretary'  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Departn.ent  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  qn  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  sot  forth  in  Executive 
Order  12R66  (1993). 

R..,ulatorv  Flexibility  Act  of  1980.  Tha      ^'^f  li,„,„„,..  p^onx  subsection  (c)(3) 

,^^  J.  ^v^cause  granting  access  to  the 

accounting  for  each  disclosure  as 


deemed  to  require  protet:tion  from 
disclosure  in  order  to  protect 
confidential  sources  mentioned  in  the 
files  and  avoid  compromising, 
impeding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  Director,  DLA  has 
adopted  the  exemptions  for  the  above 
reasons. 

List  of  subjects  in  32  CFR  part  323 

Privacy. 

Accordingly,  the  Defense  Logistics 
Agency  amends  32  CFR  part  323  as 
follows: 

1.  The  authority  citation  for  32  CFR 
part  323  continues  to  read  as  follows: 

Aulhoriry:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C  552a>. 

2,  Appendix  H  to  Part  323  is  amended 
by  adding  paragraph  c. 

Appendix  H  to  Part  323-DLA 
Exemption  Rules 
•        *        «        •        * 

c.  ID:  Si 00.50  DL'\-GC  (Spncific 
exemption). 

1.  System  name:  Fraud  and 
Irregularities. 

2.  Exemption:  This  system  of  records 
is  exempt  from  the  provisions  of  5 
U.S.C.  552a(c)(3).  (d)(1)  through  (4), 

(e)(1).  (e)(4)(G).  (H),  and  (I),  and  (f). 

3.  Authorities:  5  U.S.C.  552a(k)(2)  and 


N'lnagement,  Office  of  the 
Defense  certifies  that  this  Privac7  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defen.se, 

Paperwork  Reduction  Act.  The 
Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  Riformation  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C  552a. 
known  as  the  Privacy  Act  of  1974. 

This  final  rule  adds  two  exemptions 
to  an  existing  DLA  system  of  records. 
DL^  performs  as  one  of  its  principal 
functions  investigations  into  and 
enforcement  actions  concerned  with 
violations  of  civil  and  administrative 
low.  fraud,  or  antitrtist  rules  relating  to 
DLA  procurement,  property  disposal, 
contract  ad:ninistration.  or  other  DLA 
activities.  The  fk)(2)  and  (k)(5) 
exemptions  reflects  recognition  that 
certain  records  in  the  system  may  be 


required  by  the  Privacy  Act.  including 
the  date,  nature,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  sub|ect  to  the 
existence  of  the  invesrigation  or 
prosecutive  interest  by  DLA  or  other 
agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  comproniise  or  interfere  with 
witnesses  or  make  witnes.ses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

From  subsections  (d)(1)  through  {d)(4) 
and  (f)  because  providing  access  to 
records  of  a  civil  investigation  and  the 
right  to  contest  the  contents  of  tho.se 
records  and  forr^  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbia.sed 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Art 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 


disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  in 
order  to  satisf\'  any  Government  claim 
growing  out  of  the  investigation  or 
proceeding. 

From,  sunsection  (e)(1)  because  it  is 
not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  svstem. 

From  subse<:tion  (e)(4)(l]  because  to 
the  e.xtent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  .sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  DLA 
will,  nevertheless,  continue  to  publi.sh 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

Dated;  February  22.  1994. 

L.  M.  Bj-nuxn. 

Ahf^mute  USD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  94-t520  Filed  2-28-94;  8:45  ami 

BILLrNG  CODE  S00O-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI30-02-«143;  AMS-f  RL^WII-*) 

Approval  and  P-'ornulgaticrs  of 
Implementation  Plan;  Wisconsin 

AGENCY:  United  States  Environraenttd 
Protection  Agency. 
ACTION:  Final  rule. 

SUMMARY:  This  action  conditionally 
approves  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for  the 
attainment  of  the  National  Ambient  .Air 
Quality  Standards  lor  ozone.  This 
revision  provides  for  the  adoption  and 
implementation  of  a  vehicle  inspection/ 
maintenance  (I/M)  program  meeting  all 
the  requirements  of  the  United  States 
Environmental  Protection  .Agency 
(USEPA)  regulations,  published  in  the 
Federal  Register  on  Novemter  5.  1992. 
concerning  vehicle  I/M  programs.  The 
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USEPA  is  conditionally  approving  this 
SIP  revision  pursuant  to  sertion 
110(k)(4)  of  the  Clean  Air  Act  (Ad).  The 
conditional  approval  is  based  on  a 
November  13.  1992,  SIP  submittal, 
amended  on  January  19,  1993,  which 
contained  a  commitment  by  the 
Governor's  designee  to  the  timely 
adoption  and  implementation  of  an  I/M 
pro-am  meeting  all  the  requirements  of 
L'SEPA's  I/M  regulations,  a  schedule  for 
implementation  of  the  required 
program,  and  evidence  of  a  hearing  on 
the  commitment.  A  full  SIP  revision, 
including  legal  authority  to  implement 
the  program,  was  required  by  November 
15.  1993.  Wisconsin  submitted  a  full  SIP 
revision  on  November  15, 1993. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  ManJi  31,  1994. 
ADDRESSES:  Copies  of  the  reques'ed  SIP 
revision,  technical  support  documents 
and  public  comments  received  are 
available  at  the  following  address: 

United  States  Environmental 
Protection  Agency.  Region  5,  Air  and 
Radiation  Division,  Air  To.xics  and 
Radiation  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Mooney,  Environmental  Protection 
Specialist,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J).  United  States 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
Ciiicago,  Illinois  60604.  (312)  886-6043. 

Anyone  wishing  to  come  to  Region  5 
offices  should  contact  John  M.  Mooney 
first. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary 

On  September  20.  1993,  the  USEPA 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (58 
FR  48812)  which  proposed  to 
conditionally  approve  the  State  of 
Wisconsin's  November  18,  1992,  SIP 
submittal,  as  amended  on  January  19, 
1993,  as  a  revision  to  the  Wisconsin  SIP. 
A  more  detailed  account  of  the  USEPA 's 
action  can  be  found  in  the  proposed 
rule. 

II.  .\nalysis  of  State  Submittal 

The  USEPA  has  reviewed  this 
submittal  and  is  conditionally 
approving  it  pursuant  to  section 
110(k)(4)  of  the  Act,  on  the  condition 
that  the  I/M  program  is  adopted  and 
implemented  according  to  the 
commitments  and  s<:b\dule  contained 
in  the  SIP  submittal.  The  submittal 
specifies  that  Wisconsin  has  committed 
to  adopt  the  necessan,-  L'M  regulation  to 
meet  the  requirements  of  the  USEPA's  U 
M  rule  and  to  submit  a  final  SIP  to  the 


USEPA  by  November  15,  1993. 
Wisconsin  submitted  a  final  SIP  to  the 
USEPA  on  November  15,  1993,  and  this 
submittal  was  found  to  be  complete  bv 
the  USEPA  on  January  3.  1994.  The 
USEPA  will  review  and  take  action  on 
the  final  SIP  in  a  separate  FR  notice. 
The  conditionally  approved 
commitment  will  remain  part  of  the  SIP 
until  the  USEPA  takes  final  action 
approving  or  disapproving  the  new 
submittal.  If  the  USEPA  approves  the 
subsequent  submittal,  those  newly 
approved  rules  will  become  a  part  of  the 
SIP. 

III.  Pablic  Comments 

On  September  20.  1993.  the  USEPA 
proposed  to  conditionally  approve  this 
SIP  submittal  and  requested  public 
comment.  The  public  comment  period 
closed  on  October  20.  1993.  on  which 
date  comments  were  received  from  the 
Natural  Resources  Defense  Council 
{NPJX}).  the  only  comments  on  this 
proposal.  The  following  summarizes 
NRIXIi's  comments  and  USEPA's 
response  to  these  comments: 

Comment:  "NRDC  urges  EPA  to 
disapprove  Wisconsin's  submittal.  The 
Clean  Air  Act  ("CAA"  or  the  "Act") 
requires  States  to  submit  complete  I/M 
programs  in  1990  (basic)  for  many 
regions  and  on  November  15,  1992.  for 
other  regions  (enhanced).  Because  the 
submittal  evaluated  in  this  proposed 
rule  does  not  contain  regulations 
actually  establishing  an  I^'M  program 
they  are  incomplete  within  the  meaning 
of  40  CFR  part  51.  appendix  V.  As  such 
section  110(k)(l)  of  the  Act  requires 
EPA  to  make  a  finding  of 
incompleteness.  EPA  lacks  the  authority 
to  approve  conditionally  such 
submittals  because  they  contain  major 
deficiencies  and  consequently  do  not 
constitute  "official  plan  submittals" 
within  the  meaning  of  \he  Act.  See  40 
CFR  51.103.  ConditionaP^pfnoval  o^ 
these  documents  is  also  inconsistent 
with  the  conditions  outlined  in  the  I/M 
rule  and  other  EPA  guidance  for  the 
approval  of  committal  SIPs.  EPA  has  a 
legal  obligation  to  follow  itvown  rules." 

Response:  As  noted  iq  a  July  22.  1992. 
memorandum  from  Michael  Shapiro 
entitled  "Guidelines  for'State 
Implementation  Plan  (SIR| Submittals 
Due  November  15,  1992."  the  USEPA 
identified  the  L'M  program  as  one  where 
conditional  approvals  under  section 
110(k)(4)  of  the  Act  would  be 
appropriate.  According  to  the  final  I/M 
regulation  "EPA  befieves  that 
conditional  approvals  are  appropriate  in 
these  circumstances  because  States 
cannot  be  expe<;ted  to  begin  developing 
I/M  programs  meeting  the  requirements 
of  these  regulations  until  the  regulations 


are  finally  adopted."  (57  FR  52970.) 
This  did  not  occur  until  November  5. 
1992.  As  a  result.  States  were  not 
required  by  the  I/M  rule  to  submit  final  • 
regulations  with  the  November  15, 1992, 
submittal.  P'or  areas  required  to 
implement  "enhanced"  I/M  programs, 
such  as  the  Milwaukee  ozone 
nonattainment  area,  the  "General 
Preamble  for  the  Injptwnentation  of 
Title  I  of  the  Clean  Air  ^cl  Amendments 
of  1990,"  57  FR  13498  (AprH  16,  1992), 
States  that  "in  the  event  that  EPA's 
enhanced  performance  standard  is  not 
finalized  soon  enough  to  provide 
sufficient  time  for  SIP  development. 
USEPA  will  use  its  authority  under 
section  110(k)(4)  to  conditionally 
approve  SIP  submittals  committing  to 
adopt  enhanced  l/M  programs 
consistent  with  USEPA's  guidance." 
This  has  served  as  the  basis  for  the 
USEPA's  rulemaking  on  Wisconsin's 
enhanced  I/M  SIP  submittal. 

In  cases  where  the  USEPA  issuiis 
conditional  approvals  under  section 
1 10(k)(4)  of  the  Act,  States  are  not 
required  to  submit  fully  adopted  rules 
until  the  date  specified  by  the  Slate's 
commitment.  In  detennining  the 
completeness  of  these  submittals,  the 
USEPA  considers  only  the  aspects  of  the 
completeness  criteria  that  are  relevant  to 
the  rulemaking  action.  Since  the 
USEPA's  conditional  approval  in  this 
instance  is  not  based  on  a  consideration 
of  fully  adopted  rules,  the  State's 
submittal  can  be  found  complete 
without  them. 

Comment:  "The  I/M  rule  requires 
States  to  commit  to  sending  a  complete 
program  to  EPA  by  November  15,  1993. 
57  FR  52950,  53002  (November  5,  1992). 
NRDC  insists  on  literal  compliance  with 
the  rule's  requirement  that  the  I/M 
commitment  come  from  the  Governor, 
not  his  designee.  See  57  FR  52970.  That 
kind  of  high-level  personal  commitment 
is  necessary  in  order  to  make  sure  the 
commitment  to  a  controversial  program 
is  kept.  This  is  not  an  idle  concern.  EPA 
received  no  such  commitment  from  the 
Governor  of  California  and  he  now  feels 
free  to  fight  actively  passage  of  a  rule 
meeting  the  I/M  regulations 
unencumbered  by  any  threat  of 
mandatory  sanctions.  The  absence  of 
such  high-level  commitment  requires 
disapproval  of  a  State's  submission.  " 

Response:  Traditionally,  Governors 
have  chosen  to  delegate  their  authority 
for  making  formal  SIP  revisions  to 
whomever  they  deem  fit.  In  the  Stale  of 
Wisconsin,  this  authority  has  been 
delegated  to  the  Director  of  the  Bureau 
of  Air  Management  in  the  Wisconsin 
Department  of  Natural  Resources.  It  is 
the  USEPA's  interpretation  that,  not 
v^ithstanding  the  particular  language  in 
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the  final  I/M  regulation,  the  Governor's 
designee  has  been  authorized  to  make 
such  a  commitment  to  be  incorporated 
into  the  SIP  and  that  this  commitment 
is  legally  binding  on  the  Slate.  The 
USEPA  believes  that  a  commitment 
made  by  the  State  official  responsible 
for  making  SIP  submittals  constitutes  a 
commitment  from  the  Governor  within 
the  meaning  of  40  CFR  51.372(b)(1). 

CoiniTicnt:  "The  I/M  rule  also  requires 
a  State  seeking  conditional  approval  to 
obtain  legal  authority  for  implem.enting 
an  appropriate  program  in  the  first 
legislative  session  after  November  5, 

1992.  including  legislative  sessions  in 
progress  if  at  least  21  days  remain  before 
the  bill  submittal  deadline.  57  FR  53003 
(to  be  codified  at  40  CFR  51.373(e)). 
Failure  to  obtain  such  prompt  legislative 
authority  for  an  l/M  program  requires 
disapproval  of  a  State's  submission." 

Response:  Based  on  the  SIP  submittal 
requirements  contained  in  the  USEPA 
final  I/M  regulation,  States  were 
required  to  implement  I/M  programs  "as 
expeditiously  as  practicable"  and  were 
not  required  to  submit  fully  adopted 
legislation  for  I/M  until  November  15, 

1993.  However,  in  its  committal  SIP 
submittal,  the  State  of  Wisconsin  did 
include  the  fully  adopted  legislation 
which  authorizes  the  Wisconsin 
Department  of  Natural  Resources  to 
develop  an  I/M  program  as  necessary  to 
meet  Federal  requirements  (Wisconsin 
Acts  39  and  302).  Thus,  Wisconsin  hilly 
satisfied  the  obligation  to  obtain 
appropriate  legal  authority  by  the  first 
full  legislative  session  after  November  5, 
1992,  as  required  by  57  FR  3003,  (to  be 
codified  at  40  CFR  51.373(e). 

Comment:  "Furthermore,  EPA's  I/M 
rule  requires  States  to  submit  a  schedule 
of  specific  dates  of  program 
implementation  milestones.  57  FR 
52970  Such  schedule  must  include  at  a 
minimum:  a  date  for  final  specification 
and  test  procedures,  57  FT?  53002  (to  be 
codified  at  40  CFR  51.372(a)(l)(iii));  a 
date  for  licensing  or  certifications  of 
stations  and  inspectors,  id.  (to  be 
codified  at  40  CFR  51.372(a)(l)(v)):  and 
a  date  when  full  stringency  cut  points 
will  be  supplied,  id.  (to  be  codified  at 
40CFR51.372(a)(l)(vii))." 
•     Response:  Wisconsin's  submittal 
included  a  schedule  which  contained 
the  milestones  specified  by  the  USEPA 
final  I/M  regulation  including  deadlines 
for  final  specification  and  test 
procediues  and  full  stringency 
cutpoints.  Dates  for  certifications  of 
stations  and  inspectors  are  established 
through  the  operation  of  the  I/M 
program  that  is  currently  in  place  in  the 
Milwaukee  area.  Since  this  latest  SIP 
revision  represents  an  upgrade  and 
expansion  of  the  existing  program,  and 


not  the  implementation  of  a  new 
program,  these  existing  procedures 
provide  an  adequate  method  for 
certif\'ing  stations  and  inspectors  as 
they  become  necessary  during  the 
program  enhancement  process.  Since 
this  program  is  already  in  place,  the 
USEPA  does  not  believe  it  was 
necessary  for  Wisconsin  to  include 
dates  for  station  and  inspector 
certification  in  its  I/M  committal  SIP. 

Comment:  "In  determining  whether  to 
conditionally  approve  a  State's 
submission,  EPA  must  assess  the 
likelihood  that  the  State  will  meet  its 
commitments.  See  e.g.,  "Memorandum 
from  John  Calcagni  to  Regional  Air 
Directors  re.  Processing  of  SIP 
Submittals  (July  9,  1992)  at  6.  In 
particular,  the  final  rule  must  address 
whether  the  State  has  met  scheduled 
milestones  that  pass  prior  to  final 
conditional  approval.  If  any  one  of  them 
has  not  been  met,  EPA  cannot 
conditionally  approve  the  commitment. 
In  addition,  as  the  November  15,  1993 
deadline  for  a  complete  I/M  program 
nears,  EPA  is  now  in  position  to 
evaluate  a  State's  ability  to  submit  a 
timely  approvable  plan.  For  those  States 
which  will  be  unable  to  meet  the 
November  15,  1993  deadline,  of  which 
there  are  many,  EPA  should  reject  the 
States'  submissions  now  and  impose 
sanctions  pursuant  to  section  110(k)(l)." 

Response:  In  processing  the  State's 
submittal,  the  USEPA  has  based  its 
action  on  the  State's  ability  to  meet  the 
November  15,  1993,  submittal  date.  As 
noted  above,  the  State  submitted  its 
final  I/M  SIP  to  the  USEPA  on 
November  15,  1993.  Therefore,  the 
USEPA  believes  that  it  is  appropriate  at 
this  time  to  conditionally  approve  the 
State's  submittal. 

Comment:  "NRDC  opposes  EPA's 
broad  use  of  conditional  approvals  in 
evaluating  SIP  submissions  and  has 
sued  the  agency  in  the  D.C.  Circuit  for 
the  U.S.  Court  of  Appeals  regarding 
such  policy.  Having  relaxed  statutory 
deadlines  for  I/M,  EPA  is  at  least 
obligated  to  the  public  to  follow  its  own 
rule,  published  in  final  form  on 
November  5, 1992.  Failing  to  hold  States 
strictly  to  the  I/M  rule's  standards  for 
committals  sends  the  wrong  message  to 
States  and  thwarts  the  goals  of  the  Clean 
Air  Act." 

Response:  As  noted  in  the  I/M 
regulation,  for  their  November  15,  1992 
submittals.  States  were  allowed  to 
submit  a  commitment  from  the 
Governor  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  of  the  requirements  of  the  1/ 
M  regulation,  a  schedule  of 
implementation,  and  evidence  that  a 
public  hearing  was  held  on  the 


commitment.  The  USEPA's  final  action 
on  the  State's  November  15.  1992, 
submittal  is  based  on  a  consideration  of 
Wisconsin's  ability  to  comply  with 
these  elements.  Action  with  respect  to 
the  State's  November  15,  1993  submittal 
for  the  fully  adopted  I/M  program  will 
be  addressed  by  the  USEPA  shortly  in 
a  separate  rulemaking  in  accordance 
with  the  Act  and  the  final  regulation  for 
I/M. 

Comment:  The  NRDC  also  asserts  that 
EPA  should  disapprove  Wisconsin's 
committal  SIP  or  make  a  finding  of 
nonsubmittal  or  incompleteness 
retroactive  to  November  15,  1992. 

Response;  The  USEPA  does  not 
believe  that  it  can  make  a  disapproval 
action  or  incompleteness  determination 
retroactive  to  November  15,  1992,  as 
requested  by  NRDC.  Retroactive 
application  of  rules  is  not  allowed  in  the 
absence  of  an  express  Congressional 
grant  of  such  authority.  Bowen  v, 
Georgetown  University  Hasp.,  109  S.  Ct. 
468,  471  (1988).  Congress  has  provided 
no  authority  for  the  USEPA  to  make 
disapproval  actions  or  incompletene'ss 
determinations  retroactive  to  the  time 
the  submittal  was  due.  Moreover,  since 
the  USEPA  made  a  finding  on  January 
3,  1994,  that  Wisconsin  submitted  a 
complete  I/M  committal  SIP,  the  USEPA 
cannot  now  make  a  finding  of  failure  to 
submit  or  of  incompleteness,  nor  make 
such  a  finding  retroactive,  with  respect 
to  this  submittal. 

rV.  Rulemaking  Action 

The  USEPA  is  conditionally 
approving  Wisconsin's  submittal 
pursuant  to  section  110(k)(4)  of  the  Act. 
The  submittal  specifies  that  Wisconsin 
has  committed  to  adopt  the  necessary  1/ 
M  regulation  to  meet  the  requirements 
of  the  USEPA's  I/M  rule  and  to  submit 
a  final  SIP  to  the  USEPA  by  No\  ember 
15,  1993.  The  State  submitted  a  final  SIP 
revision  to  the  USEPA  on  November  15, 
1993. 

Procedural  Background 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Air  and 
Radiation  on  October  4,  1993  (Michael 
Shapiro's  memorandum  to  Regional 
Administrators).  A  future  notice  will 
inform  the  general  public  of  these 
tables.  Under  the  revised  tables  this 
action  remains  classified  as  Table  2.  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
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from  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  0MB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  the  USF.PA's 
request.  This  request  continued  in  effed 
under  Executiv...'  Order  12866  which 
suj^rsedrd  Executive  Order  12291  on 
September  30, 1993. 

Regulatory  Process 

Under  the  Regulatory  Fle.vability  Act, 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  The  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  under  sections 
1 10  and  301 ,  subchapter  I,  part  D,  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  ne-vv  requirements,  the 
USEPA  certifies  that  it  is  does  not  have 
a  significant  impad  en  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  Staft^ 
action.  The  Act  forbids  USEPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v. 
U.SE.P.A..  427  U.S.  246.  256-66  (1976). 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1).  petiUons  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuilby  May  2,  1994. 
Filing  a  petition  fol  reconsideration  by 
the  Administrator  CK  this  rule  does  not 
affect  the  finality  of\his  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  a  rule.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  42  U.S.C. 
7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference.  Motor 
vehicle  pollution.  Nitrogen  oxide, 
Ozone,  Particulate  matter.  Volatile 
organic  compounds. 


Dated;  February  7. 1994. 
David  A.  Lllrich, 
Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  52.2569  is  amended  adding 
paragraph  (a)(2)  to  read  as  follows: 

§  52.2569    Identification  of  plan- 
conditional  approval. 

(a)*   *   • 

(2)  On  November  18, 1992,  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  submitted  a 
commitment  to  adopt  motor  vehicle 
enhanced  inspection  and  maintenance 
(I/M)  rules  as  a  revision  to  the  State's 
ozone  State  Implementation  Plan  (SIP). 
After  holding  a  public  hearing  on  the 
submission,  VVUNR  resubmitted  the  SIP 
on  January  19,  1993.  In  this  submission, 
the  State  commits  to  submit  a  fully 
adopted  I/M  program  to  the  USEPA  by 
November  15,  1993. 
|FR  D<x:.  94-4443  Fi!fd  2-28-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7594] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FTMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 


ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  v.as 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate.  500  C  Street. 
SW.,  room  417,  Washington.  DC  20472. 
(202) 646-3G19. 

St;PPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  ovmers  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  lo<:;al  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  Hooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended.  42 
U.S.C.  4022,  prohibits  Rood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Prograin,  42 
U.S.C.  4001  ct  srq.,  unless  an 
appropriate  pL'blic  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  uieet  that 
statutory  requirement  tor  compliance 
with  program  regulatioivi.  44  CF'R  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  en  tlie  effective  date 
ill  the  third  column.  As  of  that  dutt\ 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  m^sures  after  this  nile  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance !\ct  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 


or- 
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(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
410G(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  pubHc  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  ha\'e  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  bf  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory. 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  Corap.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

list  of  Subjects  in  44  CFR  Part  64 

Hood  insurance.  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follow-;- 


: «— 

Date  certain 

State/Location 

Community 
No. 

Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  in  community 

Current  ef- 
fective map 
date 

Federal  assist- 
ance no  longer 
available  in 

- 

special  flood 

• 

hazard  areas 

Region  II 

\. 

New  Jersey: 

1 

Linden,  city  of,  Union  County  

340467 

Nov.  20,   1970,  Emefg;  Nov.  24,   1976,  Reg; 
Mar.  2,  1994,  Susp. 

;     3-2-94 
J 

Mar.  2,  19S4. 

Region  III 

^^ 

/ 

Virginia: 

WiliiamsbD'-g,  city  of 

510294 

Oct.  29,   1975,  Emerg;  Nov.  20,   1981,V*^; 
Mar.  2.  1994,  Susp. 

3-2-94 

Do 

Region  VI 

* 

Texas: 

San  Angelo,  city  of,  Tom  Green  County  .... 

480623 

Mar.  3,  1972,  Emerg;  May  16,  1977,  Reg:  Mar. 
2,  1994.  Susf. 

3-2-94 

Do 

Region  IX 

~ 

California: 

y.err.  County,  unincorporated  areas  

060075 

Sept.  10,  1971,  Emerg;  July  28,  1972,  Susp; 
Jan.  18,  1974,  Rein;  Sept.  29,  1986,  Reg; 
Mar.  2.  1994.  Susp. 

3-2-94 

Do 

Region  III 

Pennsylvania 

Hawley.  through  of,  VV'ayne  County 

420863 

July  18,   1974,  Emerg;  Aug.  19,   1991,  Reg; 

3-15-94 

Mar.  15,  1994. 

"-N 

Mar.  15,  1994,  Susp. 

Region  IV        '-«^ 

1 

Mississippi: 

R  chiand.  city  of,  Rankin  County  

280299 

Nov.  9,  1976,  Emerg;  Feb.  2,  1983.  Reg;  Mar. 
15,  1994,  Susp. 

3-15-94 

Do 

Region  VI 

Louisiana; 

Monroe,  c;^/  of,  Ouachita  Parish  

220136 

Sept.  6,   1974.  Emerg;  Dec.   18,   )579.  Reg; 
Mar.  15.  1994  Susp. 

3-15-94 

Mar.  15,  1994.  ^ 

1 

L 

O'.achia  Pansh,  unincorporated  areas  

220135 

Jan.  29,  1974,  Emerg;  July  2,  1980.  Reg;  Mar, 
15,  1994,  Susp. 

3-15-94 

°n— / 
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State/Location 


Richwood,  town  of,  Ouachita  Paristi 


Community 
No. 


220378 


Effective  date  of  ajtncrizatioacaricellation  of 
sale  of  flood  insurance  in  community 


Feb.  9.  1978,  Emerg;  Sept.  30,  1987  Reg: 
Sept.  30,  1987,  Susp;  Nov.  5,  1987,  Rein; 
Mar.  15,  1994,  Susp 


Current  ef- 
fective map 
date 


3-15-94 


Date  certain 

Federal  assist- 

ar>ce  no  longer 

available  in 

special  flood 

hazard  areas 


Do 


Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Rein.— Reinstatement;  Susp.— Suspension. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  February  17, 1994. 
Robert  H.  Volland, 

Acting  Deputy  Associate  Director,  Mitigation 

Directorate. 

[PR  Doc.  94-4585  Filed  2-28-94;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  59.  No.  40 
Tuesday.  March  1.  1994 


This  sectjon  of  the  FEDERAL  REGiSTER 
contains  notices  to  the  puttie  of  the  proposed 
rssuance  o<  rutes  and  regutatiofis  The 
purpose  of  these  notices  e  to  g»ve  irterested 
persons  an  opportunity  to  parlcipate  m  ttie 
rJe  making  prior  to  the  adoption  of  the  final 
njles 


DEPARTMEffT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1427 

RIN  056O-AD58 

Revisions  to  the  Upland  Cotton  User 
Marketing  Certificate  Program 

AGENCY:  Commodity  Credit  Corporation, 

L-SD.\ 

action:  Proposed  loile.        


SUMMARY:  Concerns  have  been  raised 
about  the  cost  of  the  upland  cotton  user 
marketing  certificate  program  and  the 
,,      way  in  which  it  has  been  administered. 
A  riotice  requesting  comments  regarding 
the  program  was  pubHshed  in  the 
Federal  Register  on  August  20. 1993,  at 
5«  FR  4432b.  Comments  were  solicited 
with  respect  to  several  of  the  concerns 
that  have  been  raised.  The  Commodity 
Credit  Corporation  (CCC)  is  now 
requesting  further  comments  with 
respect  to  propo.sed  changes  in  the 
formula  for  determining  the  user 
marketing  payment  rate;  whether  export 
contracts  that  specify  shipment  after 
September  30  should  be  eligible  for 
payments  beginning  October  1,  and.  if 
so,  whether  the  maximum  payment  rate 
should  be  2.5  cents  per  pound  until 
such  time  as  the  payment  rate 
calculation  is  based  entirely  on 
Northern  Europe  forward  prices;  and 
whether  a  destination  should  be 
required  to  be  declared  for  export  sales 
contrac-ts. 

DATES:  Comments  must  be  received  by 
March  11. 1994,  in  order  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  must  be  mailed 
to  Director.  Fibers  and  Rice  Analysis 
Division  (FR-\D),  Agricultural 
Stabilization  and  Conservation  Service 
(.\SCS),  United  States  Department  of 
Agriculture  (USDA).  room  3754-S,  PO 
Box  2415,  Washington.  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Biorlie,  FR.\D,  ASCS.  USDA. 
room  3754-S.  PO  Box  2415, 


Washington,  DC  20013-2415  or  call 

202-720-7954. 

SUPPLEMENTARY  ^FORMATION: 
Executive  Order  12866 

The  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  USDA,  it  has  been  determined  that 
this  proposed  rule  would  materially 
alter  the  budgetary  impacts  of 
entitlements  and  the  rights  and 
obligations  of  entitlement  recipients.  A 
change  in  the  method  of  determining 
the  payment  rate  under  the  program 
could  raise  payment  rates  for  domestic 
textile  mills  and  lower  payment  rates  for 
exporters  of  U.S.-grown  cotton,  reducing 
budgetary  expenditures.  The  ability  of 
exporters  to  earn  a  payment  on  forward- 
crop  sales  beginning  earlier  in  the 
marketing  year  could  afford  them 
greater  benefits  under  the  program  and 
result  in  more  price  competition.  The 
requirement  that  exporters  designate  the 
country  of  destination  of  the  cotton 
before  CCC  will  fix  a  payment  rate  will 
entail  additional  paperwork  for 
exporters  and  could  reduce  exports  of 
U.S.  cotton. 

These  program  changes  are  projected 
to  increase  the  average  rate  at  which 
domestic  mills  are  being  paid  by  about 
one-half  cent  and  to  decrease  the 
average  rate  at  which  exporters  are 
being  paid  by  about  two  cents.  As  a 
result,  domestic  mill  use  of  upland 
cotton  is  expected  to  increase  by  50,000 
bales  per  year  and  exports  of  U.S.  cotton 
are  expected  to  be  reduced  by  100,000 
bales  per  year.  These  changes  are  not 
significant  enough  to  have  any  impact 
on  acreage  reduction  programs,  prices, 
or  farm  income.  Government  outlays  for 
Step-2  payments  are  projected  to  be 
reduced  by  an  average  of  almost  $30 
million  per  year. 

Other  than  the  impacts  indicated 
above,  this  action: 

(1)  Will  not  have  an  annual  effect  on 
the  economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 


(3)  Will  not  materially  alter  the 
budgetary  im.pacts  of  user  fees  or  loan 
programs,  and: 

(4)  Will  not  raise  novel  legal  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  CCC  is  not  required  by  5  U.S.C.  553 
or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization— 10.052. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rale  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consuUation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Papen\ork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  current 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  under  the  provisions  of  44 
U.S.C.  chapter  35,  through  August  31, 
1994  (OMB  No.  0560-0136).  Changes 
made  to  the  Upland  Cotton  Domestic 
User/Exporter  Agreement  as  a  result  of  . 
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this  proposed  rule  have  been  submitted 
to  ONIB  for  approval  in  addition  to  one 
new  information  collection  requirement 
(see  Attachment  1). 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Background 

This  proposed  rule  amends  7  CFR 
part  1427  to  set  forth  proposed 
determinations  with  respect  to  the 
upland  cotton  user  marketing  certificate 
program.  A  notice  requesting  comments 
on  the  administration  of  the  program 
was  published  on  August  20.  1993,  at  58 
FR  44320.  Comments  were  requested  on 
these  specific  concerns: 

(1)  How  to  make  the  program 
equitable  to  exporters  with  and  without 
foreign  affiliates,  to  domestic  textile 
mills,  and  to  other  members  of  the  U.S. 
cotton  industry; 

(2)  How  best  to  meet  the  legislative 
objectives  of  the  program  as  they  relate 
to  U.S.  cotton  competitiveness; 

(3)  How  to  assure  tliat  export 
contracts  considered  eligible  to  lock  in 
rates  in  advance  under  the  program 
represent  actual  sales  and  how  to 
institute  appropriate  measures  that  * 
discourage  program  abuse  but  do  not 
unduly  penalize  exporters  if  they  are 
unable  to  ship  cotton  due  to  unforseen 
and  unavoidable  circumstances; 

(4)  How  to  operate  a  program  that 
interferes  as  little  as  possible  with 
normal  cotton  marketing  practices,  that 
does  not  overly  influence  or  dominate 
decision-making  in  the  cotton  market, 
that  will  not  result  in  cotton  price 
distortions,  and  that  will  not  commit 
Federal  funds  unnecessarily  to  the 
competitiveness  program;  and 

(5)  How  to  accomplish  the  above 
objectives  in  a  way  that  is  not 
administratively  burdensome. 

A  total  of  sixteen  comments  were 
received  in  response  to  the  notice 
requesting  comments. 

With  regard  to  changing  the  formula 
for  calculating  the  user  marketing 
certificate  payment  rate,  four 
respondents  supported  a  proposal  that 
would  limit  the  weekly  increase  in  the 
forward  payment  rate  calculation  to  25 
percent  of  the  current  week's  payment 
rate  calc-ulation.  Two  respondents 
recommended  basing  the  user  marketing 
certificate  payment  rate  throughout  the 
year  on  a  four-week  moving  average  of 
the  payment  rate  formula.  One 


respondent  commented  that  domestic 
mills  should  receive  the  same  rate  as 
exporters  or  the  formula  should  be 
eliminated.  Another  respondent  urged 
elimination  of  the  current  and  forward 
dual  rate  structure  and  suggested  that 
CCC  make  adjustments  in  the  price 
quotations  to  reflect  actual  sales  prices. 
Four  respondents  recommended 
eliminating  tlie  program  altogether,  one 
respondent  recommended  eliminating 
tlie  program  for  export.ers  only,  and  one 
respondent  suggested  using  a  fixed 
certificate  rate  of  0.5  cents  per  week. 
Two  respondents  did  not  comment  on 
the  payment  rate  formula. 

With  regard  to  the  formula  used  to 
determine  whether  a  special  import 
quota  is  in  effect,  three  respondents 
recommended  that  only  current 
Northern  Europe  price  quotations  be 
used. 

With  regard  to  sales  to  foreign 
affiliates,  one  respondent  asked  that 
sales  to  foreign  affiliates  be  allowed  to 
continue,  one  respondent  asked  that 
sales  to  foreign  affiliates  not  be  allowed, 
and  three  respondents  asked  that  only 
sales  to  end  users  be  allowed.  In 
addition,  one  respondent  requested  that 
CCC  not  establish  regu!ationsi.that 
interfere  with  traditional  international 
marketing  practices. 

Two  respondents  requested  that  there 
not  be  a  time  limit  for  specifying  the 
destination  of  any  exports.  One 
respondent  asked  that  liquidated 
damages  be  calculated  based  on  50 
percent  of  the  certificate  value  and 
another  respondent  asked  that  CCC 
increase  penalties  for  non-performance 
on  export  contracts. 

Several  respondents  commented  on 
various  provisions  of  the  upland  cotton 
loan  program.  One  respondent 
suggested  lowering  the  loan  rate  to  45 
cents.  One  respondent  asked  that  the 
loan  period  be  shortened  to  ten  months 
with  a  two-month  extension,  that 
prehminary  notice  of  any  discretionary 
adjustment  to  the  adjusted  world  price 
(AWP)  be  given  and  that  producers  be 
ineligible  for  loans  if  they  have  cotton 
under  loan  from  a  previous  crop.  One 
respondent  suggested  that  CCC  deduct 
carrying  charges  from  the  loan  proceeds. 
After  considering  these  comments,  the 
following  changes  are  proposed  to  be 
made  with  respect  to  the  regulations 
governing  the  upland  cotton  user 
marketing  certificate  program: 

(1)  Beginning  with  the  period  each 
year  when  both  Northern  Europe 
current  prices  and  Northern  Europe 
forward  prices  are  available,  determine 
the  pavTnent  rate  for  both  domestic  mills 
and  exporters  using  a  blend  of  the  two 
prices  similar  to  the  method  used  to 
make  a  transition  in  the  AWT  from 


current  to  forward  prices.  Establish  a 
six-week  transition  period  during  which 
blended  prices  would  be  used. 
Following  the  transition  period, 
calculate  payment  rates  based  on  the 
Northern  Europe  fonA  ard  prices.  If 
adopted,  this  proposal  would  require 
that  a  complementary  procedure  be 
established  for  determining  the  "Step  3" 
special  import  quota; 

(2)  Allow  export  contracts  that  specify 
delivery  after  September  30  to  qualify 
for  payments  beginning  about  October  1. 
Such  contracts  would  earn  the  lower  of 
the  rate  in  effect  for  a  given  week  or  2.5 
cents  per  pound  until  sadi  lime  as  the 
payment  rate  is  based  entirely  on 
Northern  Europe  forwrird  prices. 
Thereafter,  no  limitation  on  the 
payment  rate  would  apply;  and 

(3)  Require  exporters  to  declare  the 
country  of  destination  before  a  Step-2 
payment  rate  can  be  cstdblished  for  an 
export  contract. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton,  Loan  programs/agriculture. 
Packaging  and  containers.  Price  support 
programs,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1427  be  amended  as  follows: 

PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authoritv:  7  U.S.C.  1421,  1423,  1425,  1444. 
and  1444-2;  15  U.S.C  714b  and  714c. 

2.  Section  1427.102  is  amended  by: 

A.  Adding  "End  user"  definition,  and 

B.  Revising  definitions  of  "Northern 
Europe  current  price",  "Northern 
Europe  forward  price",  "Northern 
Europe  price",  "U.S.  Northern  Europe 
current  price".  "U.S.  Northern  Europe 
forward  price",  and  "U.S.  Northern 
Europe  price"  to  read  as  follows: 

§1427.102    Definitions.  /^ 

•  •         «         •         • 

End  user  means  the  person  or  entity 
who  opens  a  bale  of  cotton  for  use  in  the 
manufacture  of  cotton  products. 

•  •        •        •        • 

Northern  Europe  current  (NEc)  price 
means  the  average  of  the  current 
shipment  prices  for  the  preceding 
Friday  through  Thursday  for  the  five 
lowest-priced  growths  of  the  growths 
quoted  for  Middling  (M)  IV32  inch  » 
cotton  C.I.F.  northern  Europe. 

Northern  Europe  forward  (NEf)  price 
means  the  average  of  the  forward 
shipment  prices  for  the  preceding 
Friday  through  Thursday  for  the  five 
lowest-priced  growths  of  the  growths 
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quoted  for  M  IViz  inch  cotton  C.I.F. 
northern  Europe. 

Northern  Europe  (NE)  price  means, 
during  the  period  in  which  only  one 
daily  price  quotation  is  available  for  the 
growth  quoted  for  M  l^^ii  inch  cotton, 
C.I.F.  northern  Europe,  the  average  for 
the  preceding  Friday  through  Thursday 
period  of  the  five  lowest-priced  growths 
of  the  growths  quoted  for  M  1  Vsj  inch 
cotton.  C.I.F.  northern  Europe. 

U.S.  Northern  Europe  current 
(USNEc)  price  means  the  average  of  the 
current  shipment  prices  for  the 
preceding  Friday  through  Thursday  for 
the  lowest-priced  United  States  growth 
as  quoted  for  Middling  fM)Vi2  inch 
cotton  C.I.F.  northern  Europe. 

U.S.  Northern  Europe  forward 
(USNEf)  price  means  the  average  of  the 
forward  shipment  prices  for  the 
preceding  Friday  through  Thursday  for 
the  lowest-priced  United  States  growth 
as  quoted  for  M  lVj2  inch  cotton  C.I.F. 
northern  Europe. 

U.S.  Northern  Europe  (USNT)  price 
means,  during  the  period  in  which  only 
one  daily  price  quotation  is  available  for 
the  growth  quoted  for  M  1  Vi2  inch 
cotton,  C.I.F.  northern  Europe,  the 
average  for  the  preceding  Friday 
through  Thursday  period  of  the  lowest- 
price  United  States  growth  as  quoted  for 
M  V^i2  inch  cotton,  C.I.F.  northern 
Europe. 

3.  Section  1427.107  is  amended  by: 

A.  Redesignating  paragraphs  (d) 
through  (g)  as  paragraphs  (0  through  (i), 
respectively, 

B.  Revising  paragraphs  (a),  fb),  and 
(0. 

C.  Adding  new  paragraphs  (d)  and  (e), 
and 

D.  Revising  redesignated  paragraph 
(f)(3)(i)  to  read  as  follows: 

§1427.107    Payment  rate. 

(a)  Payments  will  be  made  to 
domestic  users  for  all  eligible  bales 
opened  and  exporters  on  contracts 
which  specif\'  shipment  of  the  cotton  by 
not  later  than  September  30  following 
such  contract  period  and  for  which  a 
country'  of  destination  has  been  named, 
whenever  the  formula  defined  in 
paragraph  (c)  of  this  section  (hereinafter 
referred  to  as  the  "payment  rate 
calculation")  results  in  positive  values 
for  the  four  preceding  consecutive 
weeks  and  the  adjusted  world  price, 
determined  in  accordance  with 
§  1427.25  of  this  part  (hereinafter 
referred  to  as  the  "AWF").  does  not 
exceed  the  current  cropyear  loan  level 
for  the  base  quality  of  upland  cotton  by 
more  than  130  percent  ir<  any  week  of 
t.he  4-week  period.  Payments  will  not  be 
made  if  the  payment  rate  calculation, 


adjusted  for  the  value  of  any  certificate 
or  cash  payments  issued  under  this 
section,  results  in  a  positive  value  for 
each  week  of  the  immediately  preceding 
10-week  period.  The  payment  rate  for 
any  Friday  through  Thursday  period  is 
equal  to  the  payment  rate  calculation  for 
the  immediately  preceding  Friday 
through  Thursday  period. 

(b)  Payments  will  be  made  to 
exporters  on  contracts  which  specify 
shipment  of  the  cotton  afler  September 
30  following  such  contract  period  and 
for  which  a  country  of  destination  has 
been  named  beginning  the  Friday 
through  Thursday  week  which  includes 
October  1  whenever  the  payment  rate 
calculations  defined  in  paragraph  (c)  of 
this  section  are  positive  for  the 
preceding  four  consecutive  weeks  and 
the  AWP  does  not  exceed  the  current 
crop-year  loan  level  for  the  base  quality 
of  upland  cotton  by  more- than  130 
percent  in  any  week  of  the  4-week 
period.  No  payments  will  be  allowed  on 
contracts  which  specify  shipment  of  the 
cotton  after  September  30  following 
such  contract  period  if  the  contract  was 
made  prior  to  the  Friday  through 
Thursday  week  which  includes  the 
preceding  October  1.  With  respect  to 
contracts  which  specify  shipment  of  the 
cotton  after  September  30,  1994  but 
before  Septem^r  30.  1995,  no  payments 
will  be  made  on  contracts  made  prior  to 
the  week  following  the  first  week 
covering  the  period  Friday  through 
Thursday  which  includes  April  15,  1994 
or,  if  the  USNEc.  the  USNEf.  the  NEc 
and  the  NEf  are  not  available,  prior  to 
the  week  following  the  first  week 
covering  the  jjeriod  Friday  through 
Thursday  after  the  week  which  includes 
April  15,  1994  in  which  the  USNEc,  the 
USNEf,  the  NEc  and  the  NEf  are 
available.  Payments  will  not  be  made  if 
the  payment  rate  calculation,  adjusted 
for  the  value  of  any  certificate  or  cash 
payments  issued  under  this  section, 
results  in  a  positive  value  for  each  week 
of  the  immediately  preceding  10-week 
period.  Begirming  the  Friday  through 
Thursday  week  which  includes  October 
1  and  until  the  seventh  week  following 
the  first  week  covering  the  period 
Friday  through  Thursday  which 
includes  April  15  or,  if  tiie  USNEc,  the 
USNEf,  the  NEc  and  the  NEf  are  not 
available,  until  the  seventh  week 
following  the  first  week  covering  the 
period  Friday  through  Thursday  after 
the  week  which  includes  April  15  in 
which  the  USNEc,  the  USNEf,  the  NEc 
and  the  NEf  are  available,  the  payment 
rate  for  any  Friday  through  Thursday 
period  is  equal  to  the  lower  of  the 
payment  rate  calculation  for  the 
immediately  preceding  Friday  through 


Thursday  period  or  2.5  cents.  Beginning 
the  seventh  week  following  the  first 
week  covering  the  period  Friday 
through  Thursday  which  includes  April 
15  or,  if  the  USNEc.  the  USNEf,  the  NEc 
and  the  NEf  are  not  available,  beginning 
with  the  seventh  week  following  the 
first  week  covering  the  period  Friday 
through  Thursday  after  the  week  which 
includes  April  15  in  which  the  USNEc, 
the  USNEf,  the  NEc  and  the  NEf  are 
available,  the  payment  rate  for  any 
Friday  through  Thursday  period  is  equal 
to  the  payment  rate  calculation  for  the 
immediately  preceding  Friday  through 
Thursday  period. 

(c)  (1)  Beginning  August  1  until  the 
first  week  covering  the  period  Friday 
through  Thursday  which  includes  April 
15  or.  if  the  USNEc,  the  USNEf,  NEc  and 
the  NEf  are  not  available,  until  the  first 
week  covering  the  period  Friday 
through  Thursday  after  the  week  which 
includes  April  15  in  which  the  USNEc. 
the  USNEf,  the  NEc  and  the  NEf  are 
available,  the  payment  rate  calculation 
is  the  USNE  minus  the  NE  price  minus 
1.25  cents  per  pound. 

(2)  Beginning  with  the  first  week 
covering  the  period  Friday  through 
Thursday  which  includes  April  15  or,  if 
the  USNEc,  the  USNEf.  the  NEc  and  the 
NEf  are  not  available,  beginning  with 
the  first  week  covering  the  period 
Friday  through  Thursday  after  the  week 
which  includes  April  15  in  which  the 
USfvJEc,  the  USNEf,  the  NEc  and  the  NEf 
price  are  available,  the  payment  rate 
calculation  will  be  based  on  an  average 
of  the  USNEc  price  and  the  USNEf 
(hereinafter  referred  to  as  the  "blended 
U.S.  Northern  Europe  price")  and  an 
average  of  the  NEc  and  the  NEf 
(hereinafter  referred  to  as  the  "blended 
Northern  Europe  price")  as  follows: 

(i)  Weeks  1  and  2:  Blended  U.S. 
Northern  Europe  price  equals 
((2xUSNEc)+USNEf)/3.  Blended 
Northern  Europ)e  price  equals 
((2xNEc)+N'Ef)/3. 

(ii)  Weeks  3  and  4:  Blended  U.S. 
Northern  Europe  price  equals 
(USNEc-t-USNEO/2.  Blended  Northern 
Europe  price  equals  (NEc-t-NEn/2. 

(iii)  VVeeks  5  and  6:  Blended  U.S. 
Northern  Europe  price  equals 
(USNEc ■t-(2xUSNEf))/3.  Blended 
Northern  Europe  price  equals 
(NEc-t-(2xNEf))/3.  The  payment  rate 
calculation  for  the  6-week  period  is  the 
blended  U.S.  Northern  Europe  price 
minus  the  blended  Northern  Europ)e 
price  minus  1.25  cents  per  pound. 

(3)  Beginning  with  the  seventh  week 
following  the  first  week  covering  the 
jjeriod  Friday  through  Thursday  which 
includes  April  15  or,  if  the  UShJEc,  the 
USNEf,  the  NEc  and  the  NEf  are  not 
available,  beginning  with  the  seventh 
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week  following  the  first  week  covering 
the  period  Friday  through  Thursday 
after  the  week  which  includes  April  15 
in  which  the  USNEc.  the  USNEf,  the 
NEc  and  the  NEf  are  available,  until  July 
31,  the  payment  rate  calculation  is  the 
USNEf  minus  the  NEf  minus  1.25  cents 
per  pound. 

(d)  For  contracts  entered  into  before 
August  30, 1991,  the  payment  rate  shall 
be  zero. 

(e)  All  export  contracts  must  specify 
a  country  of  destination  in  order  to 
determine  the  appHcable  payment  rate. 
If  the  country  of  destination  is  declared 
on  the  date  the  export  sale  is  first 
confirmed  in  writing,  the  payment  rate 
shall  be  the  rate  in  effect  for  that  Friday 
through  Thursday  week.  If  the  country 
of  destination  is  declared  after  the  date 
that  sale  is  first  confirmed  in  writing  but 
prior  to  shipment,  the  payment  rate 
shall  be  the  lower  of  the  rate  in  effect 

at  the  time  the  sale  was  made  or  the  rate 
in  effect  at  the  time  the  destination  was 
declared.  If  no  destination  is  declared 
prior  to  shipment,  the  payment  rate 
shall  be  the  lower  of  the  rate  in  effect 
at  the  time  the  sale  was  first  confirmed 
in  writing  or  the  rate  in  effect  on  the 
shipment  date.  The  exporter  shall  notify 
CCC  if  there  is  a  change  in  the  country 
of  desdnation  previously  declared  for 
any  export  contract.  Upon  receipt  of 
such  notification.  CCC  will  establish  the 
payment  rate  for  cotton  shipped  under 
such  contract  at  the  lower  of  the 
payment  rate  in  effect  when  the  original 
contract  was  made,  or  the  payment  rate 
in  effect  on  the  date  written  notification 
which  is  submitted  to  CCC  stating  that 


the  cotton  shipped,  or  to  be  shipped. 
under  such  contract  was,  or  shall  be 
shipped  to  a  country  other  than  that 
shown  in  the  original  contract. 

•  •        *        *        • 

(0*  •  * 

(3)*    •    * 

(i)  The  difference  between  the  highest 
payment  rate  p)aid  to,  or  earned  by,  the 
exporter  between  the  date  the  original 
contract  was  entered  into  and  December 
31  of  the  year  in  which  the  original 
contract  shipment  period  ends, 
regardless  of  whether  the  highest 
payment  rate  paid  to,  or  earned  by,  the 
exporter  was  based  upon  a  current  or 
forward  contract,  and  the  lower  of  the 
original  contract  payment  rate  or  if  a 
replacement  contract  has  been  made, 
the  replacement  contract  payment  rate, 
or  if  a  change  of  destination  country  was 
made,  the  payment  rate  in  effect  at  the 
time  change  of  destination  is  declared, 
or 
»        •        ♦        «        * 

4.  Section  1427.108  (c)(2)  and  (d)  are 
revised  to  read  as  follows: 

§1427.108    Payment 

*  •         •         •         • 

(c)*   •   • 

(2)  Sold  by  the  exporter  on  the  date 
the  contract  for  sale  is  first  confirmed  in 
writing  by  the  exporter  or  importer  and 
the  destination  country  is  named. 

(d)  Payments  in  accordance  with  this 
subpart  shall  be  made  available  upon 
application  for  payment  and  submission 
of  supporting  documentation,  including 
proof  of  purchases  and  consumption  of 
eligible  cotton  by  the  domestic  user  or 
proof  of  export  of  eligible  cotton  by  the 


exporter,  as  required  by  the  provisions 
of  the  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  and  instructions 
issued  by  CCC.  Retention  of  export 
payments  is  predicated  upon  the  receipt 
by  CCC  of  proof  of  delivery  to  the 
designated  country  within  60  calendar 
days  of  such  payment. 

5.  Section  1427.109(c)(3)(i)  is  revised 
to  read  as  follows:. 

§1427.109    Contract  cancellations. 
***** 

(c)  •   •   • 

(3)*   *   * 

(i)  The  difference  between  the  highest 
payment  rate  paid  to  or  earned  by,  the 
exporter  between  the  date  the  original 
contract  was  entered  into  and  December 
31  of  the  year  in  which  the  original 
contract  shipment  period  ends, 
regardless  of  whether  the  highest 
payment  rate  paid  to,  or  earned  by  the 
exporter  was  based  upon  a  current  or 
forward  contract  and  the  lower  of  the 
original  contract  payment  rate  or  if  a 
replacement  contract  has  been  made, 
the  replacement  contract  payment  rate, 
or  if  a  change  of  destination  country  was 
made,  the  payment  rate  in  effect  at  the 
time  the  change  of  destination  is 
declared,  or 
***** 

Signed  at  Washington,  DC,  on  February  24. 
1994. 

Bruce  R.  Weber. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

Note:  The  following  form  will  not  appear 
in  the  Code  of  Federal  Regulations. 
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U.S.  DEPARTMENT  Of  AGRICULTURE 

Commodity  Credrt  Corporation 


Form  App.-ovad  •  0MB  No.  0560-0136 


CERTIFICATE  OF  IMPORTATION  OF  AMERICAN  RAW  COTTON 


NOTE.       Tra  'cVukv  oy  srarerrsm  is  rr.aaa  ir  accordanc9  with  th»  Privacy  Act  of  1974  15  USC  SSiai  and  tht  P^carwork  Psdoction  Act  of  1380, 
as  amanded.     Tht  authority  for  rtquasting  tha  following  information  is  7CFP  Part  1427,  Subpart-Upland  Cotton  User  Marketing 
Ce'^i':CBto  Program.    Tha  information  will  ba  usad  to  insura  contractual  raquiramants.    Furnishing  tht  raqi^ss^ad  inforrvat.on  is  mandatory. 
fai'ura  to  furnish  the  requested  information  will  result  in  recovery  of  payment  which  may  include  ,n  'eras  t  and  or  liquidated  Can^sgss 
This  information  may  be  provided  to  other  agencies,  IRS,  Department  of  Justice,  or  other  State  and  federal  Law  enfarcs-yer'  agencies. 
and  in  response  to  a  court  magistrate  or  administrative  tribunal.    Tha  provisions  of  criminal  and  civil  fraud  statutes,  includng  18  USC 
2S6,  267,  371,  651,  1001;  15  USC  714m;  and  31  USC  3729,  may  ba  applicable  to  the  information  presided. 

Public  repcrting  burden  for  tfiis  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  tha  time  for 
reviewing  instructions,  searcfiing  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.    Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  o'  information,  including 
suggestions  for  reducing  this  burden,  to  Department  of  Agriculture,  Clearance  Officer,  OIRM.  AG  Bo*  7630.  Washington,  DC.    20250; 
and  to  tha  Office  of  Management  end  Bodget,  Paperwork  Reduction  Project  (0MB  No.  0560-0136/.  Washington.  DC.    20503. 


FART  A  -  EXPORTER  AND  PURCHASER  DATA  tComplete  Part  A  before  fory^a'C'ng  to  the  approving  port  ofiic^ell 

\    NAVE  '.SZ  a::dreSS  Of  EXP0RT£S                          ^, ,, 

v-' 

2.  NAN't  AND  ADDRESS  OF  PoRCHASEP 

j    UJANT  "y  iMlP^tO 

4,  PORT  OF  EXPORT 

5.  VESSEL 

6     Bill  OF  LAOING  NUMBER 

^    DA'E  LOADED  ON  VESSEL 

8.  DESTINATION  COUNTRY 

9    CCC  CONTRACT  CONTROL  NJWBE  = 

10,  AGREEMENT  NUMBER 

11.  EXPORTER  S  INVC.CE  NUMBER 

12.  EXOOR^EP  S  SA..CS  N^V5£P 

13.  SHIPPING  MARKS  AS  SHOVVN  ON  BiuL  OF  LAD'NG 

-■ • — ■ — ■ — 1 

PART  B  -  APPROVING  0^f^C\P^L  Matt  b»  *  dUy  -  unheiuad cuatam*  or  f>ort  official  of  tha  «iastin*tion  ooi-ntry  ) 

NOTE:       This  information  is  bemg  requested  by  the  exporter  listed  in  Item  1  so  that  the  exporter  car  report  to  the 
Commodity  Credit  Corporation,  United  States  Department  of  Agriculture,  the  place  and  date  of  debarkation 
of  this  ca'30  of  Ame' can  upland  cotton.    The  original  of  this  cert/ficate  to  be  airmaHed  to  tha  exporter 
en  tared  in  item  1  above 

14    SijNATjRE                            ( 

K5" 

IS.  OFFICIAL  TITLE 

15.  DATE  SIGNED 

17.  Signed  at. 

18.  PORT  OF  DISCHARGE 

19.  SIGNED  AT  ICITY,  COUNTRYI 

20.  DATE  D'SCmARGE-  FROM  Sn.P 

•■■i  B'Cj-f^  or  »c.'^-»  w,:,  se  cond^c-M  on  a  nonaisenminetorf  aetis  wrihout  regtrd  to  race,  color,  religion,  nuionn  origin,  age.  «..  mtmai  if  tu$.  or  ditebihty 


:FR  Dor  94-4674  Filed  2-24-94;  4:22  pm] 
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Animal  and  Plant  Heaitt^  Inspection 
Service 

9CFRPart92 
[Docket  No.  91-101-1] 


Goats  Imported  From  Mexico  tor 
Immediate  Slaughter;  Horse 
Quarantine  Facilities 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise  the 
regulations  concerning  importation  of 
animals  into  the  United  States  to  allow 
importation  of  goats  from  Mexico 
without  a  health  certiOcate  if  the  goafs 
are  imported  for  immediate  slaughter 
within  2  weeks  following  importation. 
Goats  imported  from  Mexico  for 
immediate  slaughter  would  have  to  be 
sprayed  for  ticks  at  the  time  of 
importation,  would  have  to  be  inspected 
at  the  port  of  entry  and  found  free  from 
evidence  of  and  exposure  to  both 
communicable  animal  disease  and  fever 
tick  infestation,  and  would  have  to  be 
moved  directly  from  the  port  of  entry  to 
a  recognized  slaughtering  establishment 
in  a  sealed  vehicle. 

This  change  would  allow  goats  from 
Mexico,  that  do  not  present  a  significant 
risk  of  spreading  animal  disease  because 
they  are  bound  for  immediate  slaughter, 
to  be  imported  witliout  meeting  the 
health  certificate  requirements  that  are 
needed  for  goats  not  bound  for 
immediate  slaughter,  which  present  a 
greater  risk  of  spreading  animal  disease. 

We  also  propose  to  make  a  minor 
change  for  clarity  in  our  regulations 
concerning  horses  subject  to  quarantine 
after  importation  into  the  United  States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
2. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  AFillS.  USDA,  room  804.  Federal 
Buildiiig,  6505  Belcrest  Road, 
Hyattsville.  MD  2G782.  Please  state  that 
your  comments  refar  to  Docket  No.  91- 
101-1.  Comments  received  may  be 
mspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  COffTACT:  Dr. 
Samuel  Richeson,  Senior  Staff 
Veterinarian,  Import-Export  Animals 


Staff,  National  Center  for  Import-Export, 
Veterinar>'  Services,  APHIS,  USDA, 
room  764.  Federal  Building,  6505 
Belcrest  Road,  Hvattsville,  MD  20782. 
(301)436-«170. ' 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
govern  the  importation  into  the  United 
States  of  certain  animals  and  poultry 
and  certain  animal  and  poult-ry 
products.  Section  92.426  deals  with 
inspection  at  the  port  of  entry  of 
ruminants  (including  goats)  from 
Mexico,  and  §  92.428  deals  with  health 
certification  requirements  for  sheep, 
goats,  and  wild  ruminants  from  Mexico. 
Section  92.429  addresses  the 
importation  of  ruminants  (excluding 
sheep  and  goats)  from  Mexico  for 
immediate  slaughter. 

Currently,  §92.428  requires,  in  part, 
that  goats  from  Mexirx)  offered  for 
importation  into  the  United  States  be 
accompanied  by  a  certificate  issued  by 
a  salaried  veterinarian  of  the  Mexican 
government  which  states  that  the  goats 
are  not  affected  with,  nor  have  been 
exposed  to,  scrapie  and  other 
communicable  diseases,  and  which 
requires  that  "(nlotwithstanding  such 
certificate,  such  •   •   *  goats  shall  be 
detained  or  quarantined  as  provided  in 
§  92.427  and  shall  be  dipped  at  least 
once  in  a  permitted  scabies  dip  under 
supervision  of  an  inspector."  The 
currently  required  certificate  must  also 
state  that  the  goats  "have  been  tested  for 
tuberculosis  and  brucellosis  with 
negative  results  within  30  days 
preceding  their  being  offered  for  entry, 
and  give  the  date  and  method  of  testing, 
the  name  of  the  consignor  and  of  the 
consignee,  and  a  description  of  the 
animals  including  breed,  ages, 
markings,  and  tattoo  and  eartag 
numbers.  Notwithstanding  such 
certification,  such  goats  shall  be 
detained  or  quarantined  as  provided  in 
§  92.427  and  retested  for  brucellosis." 

We  believe  these  requirements  are  not 
necessary  to  prevent  the  introduction  or 
spread  of  animal  disease  in  the  case  of 
goats  imported  from  Mexico  for 
immediate  slaughter.  These 
requirements  were  designed  for  animals 
which  have  significant  opportunity  to 
spread  disease  to  other  animals  in  the 
United  States,  such  as  through  breeding 
or  prolonged  contact  with  other 
animals;  goats  moved  for  immediate 
slaughter  following  importation  should 
not  have  these  opportunities. 

We  believe  that  goats  may  be 
imported  from  Mexico  without 
presenting  a  significant  disease  risk  if 
they  are  treated  for  ticks  prior  to  their 


entry,  and  if  they  are  moved  directly 
from  the  port  of  entry  to  a  recognized 
slaughtering  establishment  in  a  sealed 
vehicle,  and  slaughtered  within  2 
weeks. 

The  tick  treatment  would  control  the 
possibility  that  disease-bearing  ticks 
could  become  dislodged  from  the  goats 
and  move  to  other  animals  in  the  United 
States.  As  a  treatment  for  ticks,  we 
propose  that  the  goats  be  sprayed  with 
a  solution  of  0.25  percent  of  an 
approved  proprietary  brand  of 
coumaphos  under  the  supervision  of  a 
port  veterinarian.  This  treatment  has 
been  used  effectively  for  many  years  to 
control  ticks  in  goats  and  other 
ruminants,  and  the  proper  concentration 
of  coumaphos  is  readily  available  in  the 
form  of  commercial  products  such  as 
Co-Ral  '\ 

The  requirement  for  movement  in  a 
sealeti  yfehicle  would  prevent  contact 
with  iiher  animals  while  the  goats  are 
en  route  to  slaughter,  and  the 
requirement  for  slaughter  within  2 
weeks  would  reduce  the  possibility  that 
the  goats  could  come  in  contact  with 
other  animals  while  awaiting  slaughter, 
or  be  diverted  from  slaughter.  The 
requirement  for  direct  movement 
appears  necessary  to  minimize  the  risk 
of  goats  spreading  disease  to  animals  in 
the  United  States,  should  any  of  the 
imported  goats  have  an  infectious 
disease.  As  defined  in  §  92.400,  and 
consequently  applicable  here,  "moved 
directly"  is  "Imjoved  widiout  unloading 
and  without  stopping  except  for 
refueling,  or  for  traffic  conditions  such 
as  traffic  lights  or  stop  signs." 

Therefore,  we  propose  to  exempt 
goats  imported  from  Mexico  for 
immediate  slaughter  from  the 
requirements  of  §  92.428,  and  to  allow 
their  importation  subject  to  the 
requirements  described  above,  which 
we  would  add  to  §  92.429. 

We  do  not  propose  to  exempt  goats 
imfKJrted  from  Mexico  for  immediate 
slaughter  from  any  of  the  requirements 
currently  contained  in  §§92.424. 
92.425.  and  92.426  that  apply  to 
ruminants  imported  from  Mexico. 
Section  92.424  requires  the  importer, 
subject  to  certain  exceptions,  to  obtain 
an  import  permit  for  ruminants,  and  to 
deliver  an  application  for  inspection  at 
the'^Offof  entry.  Section  92.425 
requires  the  importer  to  present  two 
copies  of  a  declaration  to  the  collector 
of  custom.s  at  the  port  of  entry, 
containing  certain  information  about  the 
importer,  the  animals  offered  for 
importation,  and  their  destination. 
Section  92.426  provides  for  inspection 
of  ruminants  at  the  fwrt  of  entry,  and 
refusal  of  entry  for  ruminants  found  to 
be  affected  with  or  exposed  to  a 
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communicable  disease  or  infested  with 
fever  ticks. 

Horse  Quarantine  Facilities 

Our  regulations  at  9  CFR  92.308 
establish  requirements  for  the 
quarantine  of  certain  horses  imported 
into  the  United  States.  Section 
92.308(c](2)(ii)(B),  which  contains  the 
physical  requirements  for  a  quarantine 
facility,  provides  that  "Doors,  windows, 
and  other  openings  of  the  facility  shall 
be  provided  with  double  screens  which 
will  prevent  insects  from  entering  the 
facility." 

However,  the  preceding  paragraph, 
§92.308(c)(2)(ii)(A)  states  that  "All 
walls,  floors,  and  ceilings  shall  be 
constructed  of  solid  impervious  material 
or  be  screened  as  provided  in  paragraph 
(c)(2)(ii)(B)  of  this  section."  The  last 
phra.se  of  this  sentence  has  led  some 
readers  to  believe  that  walls,  floors,  and 
ceilings  of  quarantine  facilities  could 
somehow  be  constructed  of  screening. 
That  was  not  our  intent  when  we 
originally  promulgated  this  language. 
We  simply  meant  that  if  a  facility's  solid 
and  impervious  walls,  floor,  or  ceiling 
had  openings,  they  must  be  screened  in 
accordance  with  §'92.308(c)(2)(ii)(B). 
Therefore,  we  propose  to  remove  the 
last  phrase  of  the  misleading  sentence  in 
§  92.308(c){2)(ii)(A).  to  make  it  read  "All 
walls,  floors,  and  ceilings  shall  be 
constructed  of  solid  impervious 
material." 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  proposed  rule;  (1)  Would  have 
an  effect  on  the  economy  of  less  than 
SlOO  million;  (2)  would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency'  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

This  proposed  amendment,  if 
adopted,  would  allow  importation  of  a 
small  number  of  goats  from  Mexico 
under  reduced  paperwork  requirements. 
This  change  would  also  relieve  certain 


requirements  for  testing  and  veterinary 
examination.  The  goats  eligible  for  such 
importation  do  not  present  a  significant 
risk  of  spreading  animal  disease  because 
they  are  bound  for  immediate  slaughter. 
It  is  anticipated  that  no  more  than  100 
goats  a  year  would  be  imported  in 
accordance  with  the  proposed 
regulations.  The  ability  to  import  the 
goats  would  benefit  several  small 
businesses  near  the  Mexican  border  that 
are  interested  in  importing  goats  to  meet 
local  demands  for  goat  meat.  The 
expected  scale  of  the  imports  would 
preclude  any  significant  competition 
with  large  or  small  domestic  goat 
producers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  and  (2) 
Clearance  Officer.  OIRM.  USDA.  room 
404-W.  14th  Street  and  Independence 
Avenue  S\V.,  Washington.  DC  20250. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports.  Livestock. 
Poultry  and  poultry  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  92  as  follows: 


PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306: 
21  use.  102-105.  Ill,  114a,  134a,  134b, 
134c,  134d,  134f,  135,  136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.17,  2. 51,  and  371.2(d), 

§  92.308    [Amended] 

2.  In  §  92.308(c)(2)(ii)(A)  would  be 
amended  by  removing  the  phrase  "or  be 
screened  as  provided  in  paragraph 
(c)(2)(ii)(B)  of  this  section". 

§92.428    [Amended] 

3.  In  §92.428,  paragraph  (a) 
introductory  text,  the  first  word 
"Sheep"  would  be  removed  and  the 
phrase  "Except  for  goats  imported  from 
Mexico  for  immediate  slaughter  in 
accordance  with  §  92.429(b),  sheep" 
would  be  added  in  its  place. 

4.  In  §  92.428.  paragraph  (b),  the 
phrase  "accompanying  goats  offered  for 
importation  from  Mexico  shall,  in 
addition  to  the  statement  required  by 
paragraph  (a)  of  this  section,"  would  be 
removed  and  the  phrase  "required  by 
paragraph  (a)  of  this  section  to 
accompany  goats,  shall  also"  would  be 
added  in  its  place. 

§  92.429    [Amended] 

5.  The  existing  text  of  §  92.429  woul  i 
be  designated  as  paragraph  (a);  in  the 
last  sentence  the  phrase  "and  goats" 
would  be  removed;  and  a  new 
paragraph  (b)  would  be  added  to  read  as 
follows: 

§  92.429    Ruminants  for  Immediate 
slaughter. 

***** 

(b)  Goats  imported  from  Mexico  for 
immediate  slaughter.  Goats  may  be 
imported  from  Mexico  for  immediate 
slaughter,  subject  to  the  provisions  of 
§§92.424.  92.425,  and  92.426.  Such 
goats  shall  at  the  time  of  importation  be 
sprayed  for  ticks  with  a  solution  of  0.25 
percent  of  an  approved  proprietary 
brand  of  coumaphos  (Co-Ral-^)  under 
the  supervision  of  a  port  veterinarian. 
Such  goats  shall  be  moved  directly  from 
the  port  of  entry  to  a  recognized 
slaughtering  establishment  and  there 
slaughtered  within  2  weeks  from  the 
date  of  entr}'.  Such  goats  shall  be  moved 
from  the  port  of  entry  in  conveyances 
sealed  with  seals  of  the  United  States 
Department  of  Agriculture. 


Federal  Register  /  Vol.  59,  No.  40  /  Tuesday,  March  1,  1994  /  Proposed  Rules 


9681 


Done  in  Washington,  DC.  this  18th  day  of 
February  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  94^594  Filed  2-28-94;  8:45  ami 

BILUNG  CODE  MiO-U-P 

9  CFR  Parts  101  and  113 

[Docket  No.  92-201-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  General 
Requirements  for  Inactivated  Bacterial 
Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  to  include  a  general 
Standard  Requirement  for  inactivated 
bacterial  products  that  is  consistent 
with  the  general  Standard  Requirements 
for  live  bacterial  products,  killed  virus 
vaccines,  and  live  virus  vaccines.  The 
proposed  rule  would  update  the  current 
standards  and  provide  uniform,  relevant 
criteria  for  inactivated  bacterial 
products.  We  are  also  including  criteria 
and  tests  concerning  Master  Seed  and 
its  identity.  Finally,  the  proposed 
amendment  provides  a  choice  of  the 
most  appropriate  test  methods, 
including  identity  tests,  for  the  broad 
range  of  inactivated  bacterial  products 
available  today. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
2. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MB  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
201-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  E.  Pacer,  Senior  Staff 
Veterinarian,  Veterinary  Biologies, 
BBEP.  APHIS.  USDA,  room  838,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MB  20782,  (301)  436-8245. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  the  regulations  in 
9  CFR  part  113.  Standard  Requirements 
are  prescribed  for  the  licensing  of 
veterinary  biological  products.  A 
Standard  Requirement  consists  of 
specifications,  procedures,  and  test 
methods  which  define  the  standards  of 
purity,  safety,  potency,  and  efficacy  for 
a  given  type  of  veterinary  biological 
product. 

General  Standard  Requirements  are 
currently  listed  in  Title  9,  Code  of 
Federal  Regulations,  part  113  for  live 
virus  vaccines,  killed  virus  vaccines, 
and  live  bacterial  vaccines.  General 
Standard  Requirements,  however,  have 
not  been  established  for  inactivated 
bacterial  products.  Previously,  the 
general  Standard  Requirements  for  live 
bacterial  products  in  §  113.64  have  often 
been  applied  to  inactivated  bacterial 
products.  The  proposed  amendments 
would  define  the  relevant  criteria  for  the 
evaluation  of  the  purity,  safety,  and 
identity  of  inactivated  bacterial 
products  in  proposed  §  113.100(a-d). 
The  proposed  amendments  would  also 
define  the  Master  Seed  concept  in 
proposed  §  113.100(c)  as  it  applies  to 
inactivated  bacterial  products.  The 
proposed  amendments  would  provide 
more  specific  criteria  for  these 
inactivated  bacterial  products  in 
proposed  §  113.100(a-d). 

Section  113.100  pertaining  to 
inactivated  bacterial  products  currently 
defines  four  categories  of  products: 
bacterin,  toxoid,  bacterin-toxoid,  and 
bacterial  extract.  These  definitions  in 
current  §  113.100,  paragraphs  (a-d)  are 
accurate,  but  should  appear  in  Part 
101 — Definitions.  Therefore,  the 
definitions  for  bacterin,  toxoid,  bacterin- 
toxoid,  and  bacterial  e.xtract,  with  minor 
editorial  changes  for  clarity,  would  be 
removed  from  §113.100  and  added  to 
§101.3  of  the  regulations,  which  defines 
biological  products  and  related  terms. 

The  general  Standard  Requirement  in 
proposed  new  §  113.100  would  establish 
criteria  for  purity,  safety,  identity  of 
Master  Seed,  and  ingredients  used  in 
the  preparation  of  inactivated  bacterial 
products. 

The  purity  of  inactivated  bacterial 
products  would  be  based  on  applicable 
tests  in  §§113.26  and  113.27(d)  of  the 
regulations. 

The  safety  of  inactivated  bacterial 
products  would  be  based  on  mouse  or 
guinea  pig  safety  tests  in  §§  113.33(b) 
and  113.38  of  the  regulations. 

The  identify  of  the  Master  Seed 
Bacteria  would  be  determined  to  the 
genus  and  species  level  according  to 
published  criteria.  If  the  Master  Seed 


bacteria  are  characterized  as  to  serotype, 
serovar,  subtype,  pilus  t)pe,  strain,  or 
other  taxonomic  subdivision  below  the 
species  level,  adequate  testing  would  be 
required  to  distinguish  the  Master  Seed 
bacteria  from  other  bacteria 
characterized  to  that  level  based  on 
specified  test  methods. 

Finally,  ingredients  used  in  the 
growth  and  preparation  of  the  Master 
Seed  bacteria  would  have  to  meet 
specified  requirements  in  §§113.50  and 
113.53  of  the  regulations. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

There  are  currently  no  general 
requirements  for  inactivated  bacterial 
products  in  the  regulations.  However, 
approximately  30  percent  of  the  114 
currently  licensed  veterinary  biologies 
companies  manufacture  inactivated 
bacterial  products.  Many  of  these 
companies  would  be  considered  small 
entities  and  would  benefit  from  the 
adoption  of  this  proposed  rule.  The 
benefits  of  the  proposed  rule  would 
include  increased  efficiency  and 
reduced  time  and  expense  in 
accomplishing  the  steps  toward 
licensure  of  an  inactivated  bacterial 
product.  These  benefits  would  be 
realized  because  of  ready  access  to  clear 
requirements,  uniformity  and 
consistency  in  product  development, 
and  the  alleviation  of  unnecessary  steps 
in  production  of  these  type  of  products. 
These  companies  should  not  experience 
any  additional  costs  above  those  which 
they  currently  incur  to  license  an 
inactivated  bacterial  product  as  a  result 
of  adoption  of  this  proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executi\-e  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
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Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects 

9  CFR  Part  101 

Animal  biologies. 
9  CFR  Part  113 

.•\nimal  biologies.  ExfK)rts.  Imports. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  CFR  parts  101  and  113 
would  be  amended  as  follows: 

PART  101— OEFINmONS 

1 .  The  authority  citation  for  part  101 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17. 

:..51.and37V2(d). 

2.  Section  101.3,  would  be  amended 
by  adding,  at  the  end  of  the  section,  the 
following  definitions  to  r«ad  as  follows: 

§101.3    Biological  products  and  related 
terms. 

•         •         •         *         * 

(m)  Bacterin.  An  antigenic  suspension 
of  organisms  or  particulate  parts  of 
organisms,  representing  a  whole  culture 
or  a  concentrate  thereof,  with  or  without 
the  unevaluated  growth  products,  which 
has  been  inactivated  as  demonstrated  by 
acceptable  tests  wTitten  into  the  filed 
Outline  of  Production  for  the  product. 

(n)  Toxoid.  A  sterile,  antigenic  toxin 
or  toxic  growth  product,  which  has 
resulted  from  tlie  growth  of  bacterial 
organisms  in  a  culture  medium  from 
which  tJie  bacteria!  cells  have  been 
removed,  which  has  been  inactivated 
without  appreciable  loss  of  antigenicity 
as  measured  by  suitable  tests,  and 
which  is  nontoxic  as  demonstrated  by 
acceptable  tests  written  into  the  filed 
Outline  of  Production. 

(0)  Bactehn-toxoid.  An  inactivated 
bacterial  product  which  is  either: 

(1)  A  suspension  of  organisms, 
representing  a  whole  culture  or  a 
(:on(.entrate  thereof,  v/ith  the  toxic 
growth  products  from  the  culture  which 
has  been  inactivated  without 
appreciable  lo.ss  of  antigenicity  as 
measured  by  suitable  tests,  the 
inactivation  of  organisms  and  toxins 
being  demonstrated  by  acceptable  tests 
written  into  the  filed  Outline  of 
Production:  Provided.  That  it  shall 
contain  cellular  antigens  and  shall 


stimulate  the  development  of  antitoxin, 
or 

(2)  A  combination  product  in  which 
one  or  more  toxoids  or  bacterin-toxoids 
is  combined  with  one  or  more  bacterins 
or  one  or  more  bacterin-toxoids. 

(p)  Bacterial  extract.  The  sterile, 
nontoxic,  antigenic  derivatives  extracted 
from  bacterial  organisms  or  from  culture 
medium  in  which  bacterial  organisms 
have  grown. 

PART  11 3— STANDARD 
REQUIREMENTS 

3.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159:  7  CFR  2  17, 
2.51,  and  371.2(d). 

4.  Section  113.100.  the  heading, 
introductory  paragraph,  and  paragraphs 
(a)  through  (d)  would  be  revised  to  read 
as  follows: 

§  113.100    General  requirements  for 
Inactivated  bacterial  products. 

Unless  otherwise  prescribed  in  an 
applicable  Standard  Requirement  or  in 
the  filed  Outline  of  Production,  an 
inactivated  bacterial  product  shall  meet 
the  applicable  requirements  in  this 
section. 

(a)  Purity  tests.  (1)  Final  container 
samples  of  completed  product  from 
each  serial  and  each  subserial  shall  be 
tested  for  viable  bacteria  and  fungi  as 
provided  in  §  113.26. 

(2)  Each  lot  of  Master  Seed  Bacteria 
shall  be  tested  for  the  presence  of 
extraneous  viable  bacteria  and  fungi  in 
accordance  with  the  test  provided  in 
§  113.27(d). 

(b)  Safety  tests.  Bulk  or  final  container 
samples  of  completed  product  from 
each  serial  shall  be  tested  for  safety  in 
young  adult  mice  in  accordance  with 
the  test  provided  in  §  113.33(b)  unless: 

(1)  The  product  contains  material 
which  is  inherently  lethal  for  mice.  In 
such  instances,  the  guinea  pig  safety  test 
provided  in  §  113.38  shall  be  conducted 
in  place  of  the  mouse  safety  test. 

(2)  The  product  is  recommended  for 
poultry.  In  such  instances,  the  product 
shall  be  safety  tested  in  poultry  as 
defined  in  the  specific  Standard 
Requirement  or  Outline  of  Production 
for  the  product. 

(c)  Identity  test.  Methods  of 
identification  of  Master  Seed  Bacteria  to 
the  genus  and  species  level  by 
laboratory  tests  shall  be  sufficient  to 
distinguish  the  bacteria  from  other 
similar  bacteria  according  to  criteria 
described  in  the  most  recent  edition  of 
Bergey's  Manual  of  Systematic 
Bacteriology  OT  the  American  Society  for 
Microbiology  Manual  of  Clinical 
Microbiology.  If  Master  Seed  Bacteria 


are  referred  to  by  serotype,  serovar, 
subtype,  pilus  type,  strain  or  other 
taxonomic  subdivision  below  the 
species  level,  adequate  testing  must  be 
used  to  identify  the  bacteria  to  that 
level.  Tests  which  may  be  used  to 
identif>'  Master  Seed  Bacteria  include, 
but  are  not  limited  to: 

(1)  Cultural  characteristics, 

(2)  Staining  reaction, 

(3)  Biochemical  reactivity, 

(4)  Fluorescent  antibody  tests, 

(5)  Serologic  tests, 

(6)  Toxin  typing, 

(7)  Somatic  or  flagellar  antigen 
characterization,  and 

(8)  Restriction  endonuclease  analysis, 
(d)  Ingredient  requirements. 

Ingredients  used  for  the  growth  and 
preparation  of  Master  Seed  Bacteria  and 
of  final  product  shall  meet  the 
requirements  provided  in  §  113.50. 
Ingredients  of  animal  origin  shall  meet 
the  applicable  requirements  provided  in 
§113.53. 
«         *         *         *         • 

Done  in  Washington,  DC,  this  18th  day  of 
February  1994. 
Patricia  Jensen. 

Acting  Assistant  Secretary.  Marketing  and 

Inspection  Senices. 

[FR  Dec.  94-^592  Filed  2-28-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 
Office  of  General  Counsel 

10  CFR  Ch.  II.  Ill,  and  X;  18  CFR 

Oh.  I;  and  48  CFR  Ch.  9 

[Docket  No.  GC-NOI-34-1 10] 

Review  of  Existing  Regulations  for 
Modification  or  Elimination 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Inquiry. 

SUMI^ARY:  As  a  first  step  of  a 
comprehensive  initiative  by  the 
Department  of  Energy  (DOE  or 
Department)  to  reform  its  rulemaking 
efforts,  the  public  is  requested  to 
provide  general  comments  on  existing 
regulations  and  programs  where 
improvements  might  be  made  through 
their  modification  or  elimination.  EMDE's 
existing  regulations  are  listed  in  the 
table  below. 

This  effort  is  in  response  to  Executive 
Order  12866,  'Regulatory  Planning  and 
Review,"  published  on  October  4,  1993 
(58  FR  51735).  The  Executive  Order 
requires  that  existing  significant 
regulations  be  reviewed  to:  Make  them 
more  effective  in  achieving  regulator)' 
objectives,  reduce  regulatory  burden,  or 
align  them  more  closely  with  the 
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President's  priorities  or  principles  of  the 
Executive  Order. 

It  is  the  Department's  intention  at  a 
later  time  to  seek  specific  public 
recommendations  for  regulatory 
modifications  or  rescissions  within 
these  subject  matter  areas.  Any 
modifications  or  rescissions  to  existing 
significant  regulations  that  may  be 
undertaken  will  be  implemented 
through  appropriate  administrative 
actions,  including  issuance  of  notices  of 
proposed  rulemaking. 
DATES:  Written  comments  (original  and 
five  copies)  will  be  considered  if 
received  at  the  address  provided  below 
no  later  than  March  30,  1994. 
ADDRESSES:  Written  comments  (original 
and  five  copies)  and  the  envelope 
should  be  marked,  "Notice  of  Inquirv': 
Regulatory  Planning  and  Review 
Initiative,  Docket  No.  GC-NOI-94-110." 
Comments  must  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  GC-1,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Romulo  L.  Diaz,  Jr.,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202)  586- 
2902. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department's  new  mission  ^ 
commits  DOE  to  providing  the  scientific 
foundation,  technology,  policy  and 
institutional  leadership  necessary  to 
achieve  efficiency  in  energy  use, 
diversity  in  energy  sources,  a  more 
productive  and  competitive  economy, 
improved  environmental  quality,  and  a 
secure  national  defense.  The  DOE  is 
beginning  a  review  of  its  existing 
regulations  to  determine  where 
improvements  are  warranted  to  better 
align  existing  regulations  with  the 
Department's  mission  and  commitment 
to  quality  improvements. 

II.  Discussion 

Public  Involvement  in  Targeting 
Regulations 

The  Department  is  seeking  through 
this  Notice  to  meiximize  public 


involvement  early  in  this  review  of  DOE 
regulations,  and,  in  addition,  invites  the 
public  to  comment  on  how  DOE  might 
facilitate  public  involvement  over  the 
course  of  this  effort.  It  is  DOE's 
expectation  that  through  an  interactive 
process  of  notices  and  public  comment 
the  Department  can  best  target  existing 
regulations  for  improvement,  taking  into 
account  the  views  expressed  by  the 
general  public.  By  Fall  1994,  the  DOE 
expects  to  have  completed  its 
preliminary  review  of  the  existing 
regulations  and  will  target  specific 
regulations  for  modification  or 
elimination. 

Possible  Areas  for  Modification  or 
Elimination 

To  facilitate  public  review,  DOE  staff 
has  suggested  several  specific  DOE 
regulations  where  public  comment  on 
the  need  for  modification  or  elimination 
would  be  useful.  These  are  intended 
only  as  examples  of  existing  regulations 
that  do  not  meet  the  standards 
established  by  Executive  Order  12866. 
The  DOE  welcomes  public  review  and 
comment  on  the  totality  of  the 
regulations  reflected  in  the  attached 
table.' 

•  Unfunded  Mandates:  Under  the 
terms  of  Executive  Order  12875, 
agencies  are  barred  from  the 
promulgation  of  future  regulatory 
mandates  "not  required  by  statute"  on 
State,  local,  and  tribal  governments 
unless  Federal  funds  are  provided  to 
pay  for  compliance  or  there  has  been 
adequate  consultation  with  affected 
governments.  The  Executive  Order  also 
provides  for  review  and  improvement  of 
administrative  procedures  for  obtaining 
waivers  from  unfunded  mandates.  DOE 
is  particularly  interested  ip  hearing  the 
extent  to  which  State.  IgiCal.  and  tribal 
goverrmients  believe"tfi"at  existing  DOE 
regulations  contain  such  unfunded 
mandates,  and  their  suggestions  for 
improvement. 


>  Please  note  thai  a  separate  Notice  of  Inquiry  on 
10  CFR  part  961.  "Standard  Contract  for  Disposal 
of  Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste."  will  be  issued  in  March.  Any 
comments  on  the  standard  contract  should  be  filed 
in  that  docket,  and  not  this  one. 


•  The  Department  of  Energy 
Acquisition  Regulations  (48  CFR  Ch.  9): 
These  regulations  provide  detailed  and 
sometimes  burdensome  requirements  on 
DOE  organizational  elements  and 
direction  to  those  companies  and 
individuals  who  seek  to  provide  goods 
or  services  to  the  Department.  The  EXDE 
seeks  to  identify  opportunities  for 
simplifying  and  streamlining  the 
contracting  process. 

•  Regulations  Implementing  the 
Atomic  Energy  Act  of  1954,  as  amended 
(10  CFRCh.  ni  and  X):  In  view  of  the 
Department's  current  priorities  and 
initiatives,  are  there  existing  regulations 
under  the  Atomic  Energy  Act,  as 
amended,  that  should  be  considered  for 
modification  or  elimination? 

•  Energy  Extension  Service  (EES) 
Regulations  (10  CFR  part  465):  The 
National  Energy  Extension  Service  Act 
(Pub.  L.  95-39)  was  repealed  by  section 
143(a)  of  the  Energy  Policy  Act  of  1992 
(Pub.  L.  102-486).  EES  programs  will  be 
closed  out  by  September  1994. 

Scope  of  Review 

Although  the  Executive  Order 
requires  that  Federal  agencies 
periodically  review  only  "existing 
significant  regulations,"  the  DOE  views 
this  effort  as  an  opportunity  to  consider 
needed  improvements  to  all  of  its 
existing  regulations,  including  those 
that  do  not  reach  the  "significance  " 
threshold. 

The  DOE  is  also  mindful  of  the  need 
to  identify  any  legislative  mandates  that 
require  the  DOE  to  promulgate  or 
continue  to  impose  regulations  that  the 
agency  believes  are  unnecessary  or 
outdated  by  reason  of  changed 
circumstances.  Thus,  suggestions 
should  not  be  restricted  to  existing 
regulations  that  are  discretionary  in 
nature.  It  is  DOE's  intention  to  consider 
the  need  for  related  statutory  changes  in 
the  development  of  the  Department's 
annual  legislative  program. 

Issued  in  Washington,  DC,  on  February  22, 
1994. 

Robert  R.  Nordhaus, 
General  Counsel. 
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Department  of  Energy  Regulations 

[January  1994] 


Title 


Tide  10 — Energy 

Chapter  II — Department  o(  Energy  (Parts  200-699) 

Subchapter  A— Oil 


202  ProcJucton  or  disclosure  of  material  or  informatioa 

205  Administrative  procedures  and  sanctions 

207  Collection  of  mformabon 

209  International  voluntary  agreements 

210  General  allocation  and  pnce  oiles 

211  Mandatory  petroleum  allocation  regulations 
2'' 2  Mandatory  petroJeum  price  regulations 

215  Collection  of  foreign  oil  suppfy  agreement  information 

216  Matenals  allocation  and  prionty  perlo'mance  under  contracts  or  orders  to  maximize  domestic  energy  supplies 
218  Standby  mandatory  international  oi!  allocation 

221  Pnonty  supply  of  cnjde  oil  and  petroleum  products  to  tt>e  Department  of  Defense  under  tne  Defense  Production  Act 


Appendix  to  Subchapter  A — DOE  mtlngs 


Sutx;hapter  B — Coal 


303  Administrative  procedures  and  sanctior\s 

305  Coal  utilizatKDn 


Subchapter  D — Energy  Conservation 


-20  State  energy  consen-ation  program 

430  Energ^neonser^ation  program  for  consumer  products 

435  Energy  Syiservatjon  voluntary  pertormance  standards  for  new  buildings;  mandatory  for  Federal  buildings 

436  Federal  energy  management  and  planning  programs 
440              Weathenzation  assistance  for  low-income  persons 
450            .   Energy  measures  and  energy  audits 

455  Grant  programs  for  scnools  and  hospitals  and  buildings  owned  by  units  of  local  govemment  and  put)lic  care  institutions 

459  Residential  energy  efficiency  program 

453  Annual  reports  from  States  a.nd  nonregulated  utilities  on  progress  in  considenng  the  ratemaking  and  ottier  regulatory  standards 

under  ttie  Public  Utility  Regulatory  Policies  Act  of  1978 
465  Energy  extension  service 

470  Appropnate  tectirvDiogy  small  grants  program 

473  Automotive  propulsion  research  and  development 

474  Electric  and  hybnd  vehicie  research,  develooment  and  demonstration  program;  equivalent  petroleum-based  fuel  economy  calculation 

475  Electric  and  hytxid  vehicle  research,  develooment.  and  demonstration  project 

476  Electrx;  and  hybnd  vehicle  research,  devetopment,  a.nd  denxinstratiofi  program  small  business  planning  grants 

478  Methane  transportation  research  and  development;  rqview  and  certification  of  contracts,  grants,  cooperative  agreements,  and 

j      projects 
I . . 

Sutjchapter  E — Alternate  Fuels 


500 

501 
503 
504 
5'5 


Definftions 

Administrative  procedures  and  sanctions 

New  facilities 

Existing  powerpiants 

Transrtior.al  facilities 


Subchapter  G — Natural  Gas 


580 

£90 


Curtailment  pnonties  for  essential  agncultural  uses 

Administrative  procedures  wih  respect  to  the  import  and  export  of  naturaii  gas 


Subchapter  H — Assistance  Regulations 


600 
601 

605 


Financial  assistance  rules 
New  restnctions  on  lobbying 
Special  research  grants  program 


Subct\apter  I — Sales  Regulation 


-r 


622 

624 
625 


Contractual  provisions 

Contract  clauses 

Pnce  competitive  sale  of  Strategic  Petroleum  Reserve  petroleum 
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Department  of  Energy  Regulations — Continued 

I  January  1994] 


Part 


T(tle 


Chapter  III — Department  of  Energy  (Parts  700-©99) 


703 
706 
707 
708 
710 
715 
725 
730 
745 
760 
761 
762 
763 
766 
780 
781 
782 
783 
790 
791 
792 
794 
796 
797 
798 
799 
800 
810 
820 
835 
840 
860 
861 
862 
871 
903 
904 
960 
961 
962 


Cont'-act  appeals 

Security  policies  and  practices  relating  to  latx>r-managerTvent  relations 

Workplace  substance  abuse  programs  at  DOE  sites 

DOE  contractor  employee  protection  program 

Criteria  and  procedures  for  determining  eligibility  for  access  to  classified  matter  or  significant  quantities  of  spec«al  nuclear  matenal 

Definition  of  nonrecourse  proiect-financed 

Permits  for  access  to  restricted  data 

Unusual  volurT)es  allocation  petition  procedures 

Protection  of  human  subjects 

Domestic  uranium  program 

Cnteria  to  assess  viability  of  aomestic  uranium  mining  and  milling  industry 

Uranium  ennchmenf  services  cntena 

Uranium  enrichment  late  payment  cfiarges 

Uranium  Ennchmenf  Decontamination  and  Decommtssioning  Fund;  Procedures 

Patent  Compensa^on  Board  regulations 

DOE  patent  licensing  regulations 

Claims  for  patent  and  copyright  infringement 

Wander  of  pa'ent  nghts 

The  geothermal  loan  guaranty  program 

Electric  and  hybrid  vehicle  research,  development,  demonstration,  and  production  loan  guaranties 

Loans  for  reservoir  confirmation  protects 

Loans  tor  development  of  wind  energy  systems  and  small  hydroelectric  power  pro)ects 

Federal  loan  guarantees  for  alternative  fuel  demonstration  facilities 

Loans  for  small  hydroelectric  power  protect  feasibility  studies  and  related  licensing 

Urban  wastes  demonstration  facilities  guarantee  program 

Loan  guarantees  tor  alcohol  fuels,  biomass  energy  and  mumapal  waste  projects 

Loans  for  bid  or  proposal  preparation  by  minority  business  enterprises  seei'ing  DOE  ccfHracts  and  assistance 

Assistance  to  foreign  atomic  energy  activities  "* 

Procedural  Rules  for  DOE  nuclear  activities 

Occupational  Radiation  Protection  , 

Extraordinary  nuclear  occurrences 

Trespassing  on  Administration  property 

Control  of  traffic  at  Nevada  test  site 

Restrictions  on  aircraft  landing  and  air  delivery  at  Department  of  Energy  nuclear  sites 

Air  transportation  of  plutonium 

Power  and  transmission  rates 

General  regulations  for  the  charges  for  the  sale  of  power  from  the  Boulder  Canyon  Project 

General  guidelines  for  the  recommendation  of  sites  for  nuclear  waste  repositones 

Standard  contract  for  disposal  of  spent  nuclear  fuel  and/or  high-level  radioactive  waste 

Byproduct  matenal 


Chapter  X — Department  of  Energy  (General  Provisions) 
(Parts  1000-1099) 


1000 
1001 
1002 
1004 
1005 
1008 
1009 
1010 
1013 
1014 
1015 
1016 
1017 
1018 
1020 
1021 
1022 
1023 
1024 
1035 
1036 
1039 
1040 
1041 


Transfer  of  proceedings  to  the  Secretary  of  Energy  and  tfie  Federal  Energy  Regulatory  Commission 

Separation  of  regulatory  and  enforcement  functions  within  the  Economic  Regulatory  Admlnlstra^on 

Official  sea!  and  distinguishing  flag 

Freedom  of  information 

Intergovernmental  review  of  Department  of  Energy  programs  and  activities 

Records  maintained  on  individuals  (Pnvacy  Act) 

General  policy  for  pncing  and  charging  for  materials  and  services  sold  by  DOE 

Conduct  of  employees 

Program  fraud  civil  remedies  and  procedures 

Administrative  claims  under  Federal  Tori  Claims  Act 

Collection  of  claims  owed  the  United  States 

Safeguarding  of  restricted  data 

Identification  arxj  protection  of  unclassiried  controlled  nuclear  information 

Referral  ol  debts  to  IRS  for  ta;<  refund  offset 

Grand  Junction  remedial  action  criteria 

Compliance  with  the  National  Environmental  Policy  Act 

Compliance  wrth  fioodplain/wetlands  environmental  review  requirements 

Contract  appeals 

Procedures  tor  financial  assistance  appeals 

Detsarment  and  suspension  (Procurement) 

GovemmentwTde  debarment  a.nd  suspension  (nonprocurement)  and  govemmentwde  requirements  for  drug-free  wortcplace  (graits) 

Uniform  relocation  assistance  and  real  property  acquisition  for  Federal  and  federai'y  assisted  programs 

Nondiscrimination  in  federally  assisted  programs 

Enforcement  of  nondiscrimination  on  t^e  bas's  of  handicap  in  programs  or  activities  conducted  by  Department  of  Energy 
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Part 


1045 
1046 
1047 
1048 

1049 
1050 
1060 


Title 


Nationa!  security  information 

Physical  protection  of  secunty  interests 

Limited  arrest  authonty  and  use  of  force  by  protective  force  officers 

Trespassing  on  strategic  petroleum  reserve  faalities  and  other  property 

Limited  arrest  auttionty  and  use  of  force  by  protective  force  officers  of  the  Strategic  Petroleum  Resen/e 

Foreign  gifts  and  decorations 

Payment  of  travel  expenses  of  persons  who  are  not  Government  employees 


Title  18 — Conservation  of  Power  and  Water  Resources 
Chapter  I— Federal  C-e^gy  nsgulatc-?'  Commission,  Department  of  Energy  (Parts  1-399)  Sut^^hapter  L— Regulations  for  '^ederat  Power 

Marketing  Administrations 


300 
301 


Ccnfirmaticn  and  approval  of  the  rates  of  Federal  power  marketing  administrations 

Average  system  cost  methodology  for  sales  from  utilities  to  Bonneville  Power  Administration  Northwest  Power  Act 


Title  48 — Federal  Acquisition  Regulations 

Chapter  9— Department  of  Energy  (Parts  900-999) 

Subchapter  A — General 


901 
902 
903 
904 


Federal  Acquisition  Regulations  System 

Definitions  of  words  and  terms 

Improper  business  practices  and  personal  conflicts  of  interest 

Administrative  matters 


Sut>chapter  B — Acquisition  Planning 


905 
906 
907 
908 
909 
910 
912 


Pub'icizing  contract  actions 

Competition  requirements 

Acquisition  planning 

Required  sr-urces  of  supplies  arxl  services 

Cortractirg  qjalrfications 

Specificat/cns.  standards,  and  other  purchase  descriptions 

Contract  deiiveiy  or  performance 


Subchapter  C — Contracting  Methods  and  Contract  Types 


913 

914 
915 
9<6 

917 


Small  purchase  and  other  simplified  purchase  procedures 

Sealed  r-Jding 
Cor^t'actipg  by  negotiation 
Types  0^  contracts 
Spec.al  contracting  methods 


919 
920 
922 
523 
924 
925 


Subchapter  D — Socioeconomic  Programs 


Small  business  and  small  disadvantaged  business  concerns 
Labor  surplus  area  concerns 
Appi'cation  cf  labor  laws  to  Government  acquisition 
Envronment,  conservation,  and  occupational  safety 
Protection  of  privacy  and  freedom  of  information 
Foreign  acquisition 


Subchapter  E — General  Contracting  Requirements 

927 

Pat'=-'^ts,  data,  ar-id  copyrights 

928 

Bonds  ar^d  nsjrarxe 

931 

Contract  _cst  pnr.c^pies  and  procedures 

932 

Contract  financing 

933 

Protests,  disputes,  and  appeals 

Subchapter  F — Special  Categories  of  Contracting 


935 
936 
937 


Research  and  development  contracting 
Construction  and  architect — engineer  contracts 
Service  contracting 


Subchapter  G — Contract  Management 


942 
943 

944 


Contract  administration 

Contract  moai'i'Cations 

Subcontracting  policies  and  procedures 


; 
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Part 


Title 


945 
947 
949 
960 
951 


Government  property 

Transportation 

Termination  of  contracts 

Extraordinary  contractual  actcns 

Use  of  Government  soorces  by  contractors 


Subchapter  H— Clauses  and  Forms 


952 


Softcrtation  provisions  and  contract  clauses 


Subchapter  f — Agency  Supplementary  Regulations 


970 
971 


DOE  management  ana  operating  contracts 
Rev>ev»  and  approval  of  contract  actions 


[FR  Dor  94-4633  Filed  2-28-94.  8:45  am) 
Billing  coot  mso-oi-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart327 

R1N3064-AB35 
Assess.Tients 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Lnsurance 
Corporation  (FDIC)  proposes  to  amend 
its  regulations  governing  computation  of 
an  institution's  assessment  base  to 
provide  for  the  subtraction  of  certain 
liabilities  arising  under  depositorv' 
institution  investment  contracts.  The 
subject  liabilities  are  those  not  treated  as 
insured  deposits  under  section  11(a)(8) 
of  the  Federal  Deposit  Insurance  Act 
(FDI  Act).  Under  the  proposal,  these 
liabilities  would  be  excluded  from  the 
deposit  base  on  which  deposit 
insurance  premiums  are  assessed, 
thereby  reducing  assessment  payments 
for  affected  institutions.  The  purpose  of 
the  amendment  is  to  give  effect,  by 
regulation,  to  apparent  congressional 
intent. 

DATtS:  Written  comments  must  be 
received  by  the  FDIC  on  or  before  March 
.n,  19Q4. 

ADDRESSES:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N\V., 
Washington,  DC.  20429.  Comments  may 
be  hand-delivered  to  roo.m  F-400,  1776 
F  Street,  NW..  Washington.  DC  20429, 
on  business  devs  between  8:30  a.m.  and 
5  p.m.  (FAX  number:  (202)  898-3838). 


Comments  will  be  available  for 
insf)ection  in  room  7118,  550  17th 
Street,  NW.,  Washington,  DC,  between  9 
a.m.  and  430  p  m.  on  business  days. 
FOR  FURTHER  INFORMATJON  CONTACT: 
William  Farrell,  Chief,  Assessments 
Management  Section,  Division  of 
Finance.  (703)  51&-5546;  or  C*rald  J. 
Gervino,  Senior  Attorney,  (262)  898- 
3723:  Federal  Deposit  Insurimce 
Corporation.  Washington.  DC  20429. 
SUPPLEMENTARY  WFORMATtON:  Prior  to 
Df'cember  1993,  liabilities  arising  under 
bank  or  thrift  investment  contracts 
(BICs)  that  qualified  as  deposits  under 
section  3(/)  of  the  FDI  Act,  12  U.S.C. 
1813(7),  were  insured  in  accordance 
with  the  statutory  and  regulatory 
provisions  governing  federal  deposit 
insurance  coverage.  Similarly,  BIC 
liabilities  that  qualified  as  deposits  were 
included  in  an  in,stitution's  deposit  ba.se 
for  the  purpose  of  calculating  the 
institution's  deposit  insurance 
premiums. 

Effective  December  19,  1993.  a  new 
section  11(a)(8)  was  added  to  the  FDI 
Act  by  section  311(aHl)  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICLM. 
Under  this  new  provision,  codified  at  12 
U.S.C.  1821(a)(8),  liabilities  arising 
under  certain  depository  institution 
investment  contracts  are  no  longer 
treated  as  insured  deposits. 

A  companion  provision  to  the  new 
section  11(a)(8)  was  a  new  subparagraph 
(D)  added  to  section  7(h)(6)  of  the  FDI 
Act  by  section  3n(a)(2)  of  FD1CL'\, 
which  also  became  effective  December 
19,  1993.  .Section  7(b)(6)(D)  excluded 
from  an  institution's  insurance 
assessment  base  any  liability  of  the 
institution  not  trt:ated  as  an  insured 
deposit  pursuant  to  section  11(a)(8). 

Although  section  11(a)(8)  continues  in 
force,  its  companion  provision  does  not. 
Section  7(b)(6).  as  amended  effective 


December  19.  1993.  was  superseded  as 
of  January  1 .  1994.  by  a  totally  revised 
version  of  section  7(b)  that  provides  for 
a  risk-based  assessment  system.  The 
existing  section  7(b).  12  U.S.C.  1817(b). 
as  amended  by  section  302(a)  of  FDICIA, 
omits  all  provisions  of  the  superseded 
section  7(b)  that  dealt  with  the 
computation  of  an  institution's  deposit 
insurance  assessment  base.  Under  the 
existing  provisions,  definition  of  the 
assessment  base  is  to  be  determined  by 
the  FDIC. 

The  FDIC  believes  that  it  is 
appropriate  and  desirable  to  give 
continued  effect,  by  regulation,  to  the 
intent  of  Congress,  as  reflected  in 
superseded  section  7(b)(6).  that 
investment-contract  liabilities  not 
treated  as  insured  deposits  under 
section  11(q)(H)  of  the  FDI  Act  should  be 
excluded  from  the  universe  of  deposits 
on  which  insurance  assessments  are 
paid.  The  proposed  amendment  would 
maintain  the  balance  we  believe 
Congress  intended  in  enacting  the 
former  section  7(b)(6)  as  a  companion  to 
section  11(a)(8). 

Accordingly,  the  Board  proposes  to 
amend  its  assessments  regulation  to 
exclude  from  an  institution's  assessment 
base,  as  computed  under  part  327.4, 
those  investment  contract  liabilities  not 
treated  as  insured  deposits  under 
section  11(a)(8)  of  the  FDI  Act. 

The  Board  hereby  requests  comments 
on  the  proposed  amendment.  Interested 
peisons  are  invited  to  submit  written 
comment  during  a  30-day  comment 
period. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the 
proposed  rule.  Consequently,  no 
information  has  been  submitted  to  the 
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Office  of  Management  and  Budget  for 
review. 

Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  It 
would  not  impose  burdens  on 
depositor)'  institutions  of  any  size  and 
would  not  have  the  type  of  economic 
impact  addressed  by  the  Act. 

List  of  Subjects  in  12  CFR  Part  327 

Assessments.  Bank  deposit  insurance, 
Financiiig  Corporation,  Savings 
associations. 

For  the  reasons  stated  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  327  as  follows: 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  12  U  S.C.  ^4Al.  1441b:  1817- 
1819. 

2.  Section  327.4  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)(2)(iv)(B)  and  adding  a 
semicolon  in  lieu  thereof,  and  by  adding 
paragraph  (b)(2)(v)  to  read  as  follows: 

§  327.4    Average  assessment  base. 
•         *         «        •         • 

lb)*  *  • 
,2).  .  . 

(v)  Liabilities  arising  from  a 
depository  institution  investment 
contract  that  are  not  treated  as  insured 
deposits  under  section  11(a)(8)  of 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821(a)(8)). 
***** 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  22nd  day  of 
February,  1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  E-\pcut!ve  Secretary. 
(FR  Doc.  94-4527  Filed  2-28-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  990 

Natural  Resource  Damage 
Assessments  Under  the  Oil  Pollution 
Act  of  1990 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
of  the  Department  of  Commerce. 


ACTION:  Proposed  rule;  Notice  of  public 
meeting  and  extension  of  comment 
period. 

SUMMARY:  Section  1006(e)(1)  of  the  Oil 
Pollution  Act  of  1990  requires  the 
President,  acting  through  the  Under 
Secretary  for  Oceans  and  Atmosphere  to 
promulgate  regulations  for  the 
assessment  of  natural  resource  damages 
resulting  from  the  discharge  of  oil.  The 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  proposed  those 
regulations  on  January  7, 1994  (59 
1062).  Today's  Notice  announces  a 
public  meeting  to  be  held  on  March  24- 
25,  1994,  in  Washington.  DC,  and 
extends  the  comment  period  on  the 
proposed  rule  to  July  7,  1994. 
DATES:  Written  comments  on  the 
January  7, 1994  proposed  rule  (59  FR 
1062)  should  be  received  no  later  than 
July  7. 1994. 

ADDRESSES:  Written  inquiries  are  to  be 
submitted  to:  Damage  As,sessment 
Regulations  Team  (DART),  c/o  NOAA/ 
DAC,  1350  East- West  Highway,  SSMC 
#4,  10th  Floor,  Workstation  #10218, 
Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Burlington  or  Karl  Cleaves,  Office 
of  General  Counsel,  DART,  telephone 
202-606-8000:  FAX:  202-606-4900. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  7,  1994  (59  FR  1062), 
NOAA  published  a  notice  of  proposed 
rulemaking  concerning  the  natural 
resource  damage  assessment  and 
restoration  regulations  required  by  the 
Oil  Pollution  Act  of  1990.  NOAA 
requested  comments,  recommendations, 
and  technical  information  concerning 
appropriate  assessment  procedures  and 
the  overall  assessment  process.  NOA.\ 
also  announced  a  series  of  regional 
meetings  to  discuss  and  solicit 
comments  on  the  proposed  rule  (59  FR 
1189).  Comments  on  the  proposed  rule 
were  to  be  received  by  April  7, 1994. 
Through  today's  Notice,  NOAA 
announces  a  public  meeting  concerning 
the  proposed  rule  and  an  extension  of 
the  comment  period. 

n.  Public  Meeting 

NOAA  has  held  six  regional  meetings 
in  January  and  February  of  1994  to 
discuss  the  proposed  natural  resource 
damage  assessment  regulations  and  to 
encourage  future  cooperative  efforts 
among  various  natural  resource  trustees 
and  potentially  responsible  parties. 
NOAA  has  received  requests  from  these 
meeting  participants  and  other 
interested  parties  that  an  additional 
meeting  should  be  held  in  Washington, 


DC.  to  discuss  and  take  questions  on  the 
proposed  rule  and  to  report  on  the 
regional  meetings.  Therefore.  NOAA 
will  hold  a  meeting  on  March  24-25, 
1994,  from  9  a.m.  to  4:30  p.m.  each  day. 
The  meeting  will  be  held  in  Room  4830 
at  the  Department  of  Commerce,  14th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC.  This  meeting  will  be 
open  to  the  public,  however, 
representatives  of  organizations  that 
have  a  direct  interest  in  the  assessment 
process  and  the  proposed  rule  are 
encouraged  to  attend.  Such  interested 
organizations  may  include,  but  are  not 
limited  to:  Federal  response  and  trustee 
agencies;  States;  Indian  tribes;  foreign 
trustees;  industries  or  industry 
organizations;  natural  scientists;  and 
economists. 

The  general  format  of  the  meeting  is 
as  follows  (although  it  may  be  revised 
in  some  part):  the  morning  of  March  24 
will  be  devoted  mainly  to  a  discussion 
of  issues  that  were  of  most  concern  in 
the  regional  meetings,  as  well  as  an 
opportunity  to  raise  new  issues;  the 
afternoon  of  March  24  will  provide  an 
opportunity  to  report  on  the  cooperative 
prespill  planning  workshops  with  a 
discussion  of  the  possibilities  and 
concerns  that  arose  during  those 
meetings.  On  March  25,  the  morning 
session  will  be  divided  into  three 
concurrent  discussion  groups:  one 
group  to  discuss  the  legal/procedural 
issues;  a  second  group  to  discuss  the 
scientific/resource  issues;  and  the  third 
group  to  discuss  the  economic/valuation 
issues.  In  the  afternoon  of  March  25,  all 
groups  will  come  together  again  to  begin 
a  question  and  answer  period  devoted  to 
both  the  proposed  rule  and  the 
cooperative  efforts. 

IIL  Comment  Period  for  Proposed  Rule 

NOAA  has  received  numerous 
requests  to  extend  the  comment  period 
for  the  proposed  rule.  Several  of  the 
participants  in  the  regional  meetings 
asked  for  more  time  to  review  the 
compensation  formulas  in  particular. 
Because  NOAA  wants  to  encourage  a 
thorough  and  thoughtful  review  of  all 
components  of  the  proposed  rule,  the 
comment  period  will  be  extended  for 
ninety  days.  Therefore,  comments  on 
the  proposed  rule  are  now  due  on  or 
before  July  7,  1994.  Comments  are  to  bo 
submitted  to  the  address  given  at  the 
beginning  of  this  Notice. 

Authority:  Sec.  1006(e),  Pub.  L.  101-380. 

Dated:  February  23,  1994. 
Meredith  J.  Jones, 

General  Counsel.  National  Oceanic  and 
Atmospheric  Administration. 
[FR  Doc.  94-4534  Filed  2-28-94;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
pOMMlSSiON 

17  CFR  Parti 

Risk  Assessment  for  Holding 
Company  Systems 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  is  proposing  for 
comment  rules  to  implement  the  risk 
assessment  provisions  of  the  Futures 
Trading  Practices  Act  of  1992.  The 
proposed  rules  would  enhance  the 
Commission's  financial  surveillance 
program  by  providing  the  Commission 
with  access  to  information  concerning 
the  activities  of  affiliates  of  registered 
futures  commission  merchants 
("FCMs")  whose  activities  are 
reasonably  likely  to  have  a  material 
impact  on  the  financial  or  operational 
condition  of  the  FCM.  As  proposed, 
these  rules  would  require  registered 
FCMs  to  maintain  certain  records 
concerning  the  financial  activities  of 
such  material  affiliates,  to  file  certain 
information  with  the  Commission  on  an 
annual  and  quarterly  basis  and  to 
provide  additional  information  to  the 
Commission  upon  the  occurrence  of 
specified  events. 

DATES:  Comments  must  be  received  on 
or  before  May  2,  1994, 
ADDRESSES:  Comments  on  the  proposed 
rules  should  be  sent  to  Jean  A.  Webb, 
Secretary  of  the  Commission, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N\V., 
Washington,  DC  20581.  Reference 
should  be  made  to  "Proposed  Risk 
Assessment  Rules." 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel,  Lawrence  B.  Patent,  Associate 
Chief  Counsel,  or  Lawrence  T.  Eckert, 
Attorney  Adviser,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Telephone 
(202) 254-8955. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Following  the  failures  of  certain  FCMs 
operating  as  part  of  a  group  of  affiliated 
companies,  the  Commission  requested 
and  received  new  statutory  authority, 
codified  in  the  Futures  Trading 
Practices  Act  of  1992  ("FTPA"),i  to 
obtain  information  concerning  affiliate 


1  Pub  L.  No.  102-546.  106  Slat.  3590  (1992).  The 
FTP\  was  enacted  on  October  28,  1992. 


activities  that  could  pose  material  risks 
to  the  FCM.  The  Commission  is 
proposing  rules  to  implement  this  new 
authority.  The  proposed  rules,  in 
accordance  with  the  statutory  authority 
granted  the  Commission,  establish  three 
basic  types  of  risk  assessment 
requirements:  (1)  Recordkeeping;  (2) 
reporting  to  the  Commission  of  certain 
information  on  a  routine  basis;  and  (3) 
reporting  to  the  Commission  upon  the 
occurrence  of  certain  events  that 
warrant  further  review. 

First,  the  proposed  rules  require  that 
FCMs  maintain  certain  records.  These 
records  concern  FCM  risk  management 
policies,  procedures  and  systems  and 
the  activities  of  their  affiliates  that  could 
result  in  material  risks  to  the  FCM's 
financial  condition  or  operations.  They 
include  information  concerning  on- 
balance  sheet  and  off-balance  financial 
activities  of  the  FCM's  material 
affiliates,  and  consolidated  financial 
information  for  the  group  of  companies 
of  which  the  FCM  is  a  part. 

Second,  the  proposed  rules  would 
require  reporting  by  the  FCM  to  the 
Commission,  generally  on  an  annual 
basis  unless  significant  changes  in  the 
reported  information  occur,  of  the  risk 
management  and  affiliate  activity 
information  required  to  be  maintained 
by  the  FCM.  Aggregate  information 
concerning  the  noncustomer  accounts 
carried  by  the  reporting  FCM  would  be 
required  on  a  routine  quarterly  basis. 
These  routine  reporting  requirements 
are  designed  to  facilitate  identification 
of  FCMs  whose  financial  condition  or 
operations  may  be  affected  by  their 
relationships  with  affiliate  firms,  to 
provide  Commission  staff  background 
information  on  the  group  and  its 
activities  to  enable  it  to  better  evaluate 
non-routine  reports  and  permit  more 
efficient  and  informed  responses  by  the 
Commission  in  emergency  situations,  to 
permit  identification  of  significant 
changes  in  the  scope,  types  and  risk  of 
those  activities,  to  permit  the 
Commission  to  better  understand  how 
the  group  is  funded,  and  to  provide  the 
Commission  w^ith  information 
concerning  the  types  of  affiliate 
activities  that  are  likely  to  pose  risks  to 
the  FCM. 

Third,  the  proposed  rules  would 
require  that  FCMs  give  notice  to  the 
Commission  of  certain  events  such  as  a 
decline  in  the  FCM's  capital  or  losses  at 
a  material  affiliate  exceeding  specified 
thresholds.  These  "trigger  "  events  have 
been  constructed  with  a  view  towards 
providing  the  Commission  with  notice 
of  circumstances  likely  to  warrant 
further  scrutiny.  Upon  receipt  of  such  a 
notice,  the  Commission  may  seek 
additional  information,  as  warranted  in 


the  circumstances,  from  another 
regulator  and/or  from  the  FCM.  The  use 
of  specified  events  triggering  notice  to 
the  Commission  is  also  intended  to 
reduce  the  need  for  routine  reports  to 
the  Commission  without  coH^omising 
the  overall  objectives  of  the  risk 
assessment  program. 

The  rules  contain  certain  required 
exemptions  for  banks  and  insurance 
companies  and  defer  to  certain 
Securities  Exchange  Act  requirements  in 
the  case  of  broker-dealer  FCMs. 

Comment  is  requested  concerning  all 
aspects  of  the  proposed  rules  and 
specifically  concerning  the  appropriate 
balance  of  routine  reporting 
requirements,  event-specific  notice 
requirements,  and  use  of  statutory 
special  call  authority. 

A.  Current  Financial  Regulatory 
Framework 

Section  229  of  the  FTPA.  entitled 
"Risk  Assessment  for  Holding  Company 
Systems."  added  new  section  4f(c)  2  to 
the  Commodity  Exchange  Act  ("CEA"  or 
"Act ").  Section  4f(c)  provides  the 
Commission  with  authority  to  obtain 
information  concerning  activities  of  an 
FCM's  affiliates  that  could  pose  material 
risks  to  the  FCM.  The  Commission's 
new  risk  assessment  authority  augments 
long-standing  provisions  of  the  CEA  and 
Commission  regulations  designed  to 
safeguard  funds  held  by  FCMs  on  behalf 
of  futures  customers  and  to  assure  that 
FCMs  maintain  a  minimum  level  of 
capital  to  support  their  obligations  to 
customers  and  the  marketplace  on  an 
ongoing  basis. 

Section  4d(2)  of  the  CEA  and 
Commission  regulations  require  that  one 
hundred  percent  of  customer  funds  and 
property,  that  is,  all  funds  and  property 
deposited  to  "margin,  guarantee  or 
secure"  futures  or  commodity  option 
positions,  and  all  accruals  thereon,  be 
maintained  for  the  exclusive  benefit  of 
the  depositing  customer  and  segregated 
from  the  funds  of  the  FCM. 3  The 
segregation  requirement  bars  the  use  by 
an  FCM  of  one  customer's  funds  for  any 
purpose  other  than  to  margin  or  secure 
that  customer's  trades  and  facilitates 
customer  recovery  on  a  first  priority 
basis  in  the  event  of  the  bankruptcy  of 
the  FCM.  Under  Section  4d(2)  and 
Commission  rules,  an  FCM  must  always 
maintain  sufficient  funds  in  segregation 
to  satisfy  the  claims  of  all  customers 
holding  accounts  with  positive  net 
equities.  An  FCM  therefore  is  required 
to  add  its  own  funds  to  the  segregated 
customer  funds  account  to  cover  any 
debit  or  deficit  account  balance  of  any 


J  7  U.S.C.  6flc)  (Supp.  IV  1992). 
3  7U.S.C.6d(2)(198«). 
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customer  by  the  close  ofSusiness  on  the 
day  the  deficit  occurs.  As  a 
consequence,  if  the  segregation 
requiremr   ts  are  satisfied,  an  FOVl's 
financial  failure  generally  should  not 
result  in  a  loss  of  customer  funds,  and 
one  customer's  withdrawal  of  funds  or 
failure  to  satisfy  margin  demands 
should  not  affect  the  funds  of  any  other 
customer. •• 

The  CEA  and  Commission  rules 
requiring  that  FCMs  maintain  regulatory 
capital  at  or  above  specified  minimum 
levels  bottress  the  security  of  customer 
funds  and  the  overall  financial  integrity 
of  the  futures  marksts.  Minimum  capital 
requirements  for  FCMs  are  designed  to 
assure  that  futures  firms  are  financially 
sound  and  have  liquid  assets  sufficient 
to  sustain  nonual  market  reverses 
v.-ithout  losses  to  customers.  The  CFTC's 
financial  regulations  also  establish  an 
"early  warning"  system  to  identify  firms 
whose  capital  levels  cr  other  conditions 
warrant  intensified  surveillance.  This 
.system  reonires  notice  to  the 
Commiss..  ..  when  an  FCM's  capital 
falls  below  150  percent  of  its  required 
minimiim  capital  and  when  certain 
other  ronditious  exist  tliat  constitute  or 
could  lead  to  capital  impairment  cr 
ether  financial  deficiencies.* 

Other  safeguards  for  customer  funds 
established  by  the  CEA  and  CFIC 
i-fgulations  include  protections  against 
ll;e  use  of  customer  funds  by 
depositories,  such  as  banks  or  clearing 
organizations,  to  offset  obligations  of  the 
rCNi  to  the  depository,  limitations  en 
investments  of  customer  funds  to  U.S. 
government  cr  municipal  .securities,  and 
ihe  requirement  that  an  FCM's 
independent  public  accountant  revnew 
and  report  upon  the  adequacy  of  the 
firm's  internal  controls  and  procedures 
for  safeguarding  customer  assets. 

The  statutory  and  regulatory 
framework  administered  by  the 
Commissi"'^  requires  that  each  futures 
exchange,  ci  a  self-regulatory 
o.-^anization  ("SRO"),  adopt  and  enforce 
minimum  financial  requirements  and 
reporting  rules  for  its  member  FCMs 
that  are  at  least  as  stringent  as  those 
established  by  Commission  regulations. 
As  SROs,  the  futures  exchanges  and  the 
National  Futures  Association  ("NFA"), 
an  industry-wide  self- regulatory 


*  See.  ffeierally.  Commission  Rules  1  20-1.30  and 
Part  190.  Commission  rules  referred  to  herein  are 
found  al  17  CFR  Ch.  I  (1993). 

'Commission  rules  require,  for  example,  that  an 
FCM  provide  notice  to  the  Commiision  if<he  FCM 
fails  to  keep  current  books  and  records,  is  notil'ied 
by  an  independent  public  accountant  of  a  n-jterial 
inadequacy  under  Rule  1.16(d)(2).  tiecomes  subject 
to  trading  restrictions  for  failure  to  meet  a  margin 
call  or  determines  that  it  is  carrying  an  account  that 
is  underraargined  by  an  amount  exceeding  its 
adiusted  net  capital.  See  Commission  Rule  1.12. 


organization  responsible  for  firms  that 
are  not  members  of  an  exchange,  have 
the  primary  direct  responsibiUty  to 
ensure  the  financial  integrity  of  their 
member  firms.*  The  Commission  is 
responsible  for  oversight  of  the  SROs' 
financial  surveillance  and  rule 
enforcement  programs. 

The  Commission's  routine  financial 
oversight  activities  include  evaluation 
and  monitoring  of  SRO  financial 
surveillance  and  audit  activities,  direct 
audits  of  FCMs  and  introducing  brokers 
("IBs")  as  a  quafity  control  check  of 
SRO  audit  work,  and  targeted  reviews  of 
FCMs  that  have  "early  warning" 
conditions  or  have  otherwise  been 
identified  as  high  risk  firms.  The 
Commission's  financial  oversight 
program  makes  use  of  various  types  of 
information  to  target  firms  for 
heightened  surveillance  and  to  better 
understand  firm  operations,  including 
among  other  sources  of  relevant 
information,  data  identifying  the 
holders  of  large  market  positions 
generated  on  a  daily  basis  by  the 
Commission  s  large-trader  reporting 
system,  notices  of  adjusted  net  capital 
being  below  early  warning  levels,  and 
financial  data,  including  pay  and  collect 
data,  generated  by  the  SROs' 
surveillance  systems. 

B.  Purposes  of  Risk  Assessment 

Authority 

The  risk  assessment  pro\isions  of  the 
FIFA  are  designed  to  facilitate  financial 
oversight  of  FCMs  which  are  part  of 
holding  company  groups  whose 
activities  may  affect  the  FCM's  overall 
financial  condition,  or  where  the 
structure  of  the  group  of  companies 
places  control  of  funding  outside  the 
FCM.  As  such,  the  risk  assessment 
pro\i5ions  are  intended  to  enhance  the 
effectiveness  of  existing  safeguards  of 
customer  funds  by  providing  the 
Commission  with  increased  access  to 
material  information  concerning  the 
operations  of  affiliates  of  the  FCM 
whose  activities  may  expose  the  FCM  to 
financial  or  operational  risks.  This  new 
statutory  authority  recognizes  that,  as 
illustrated  by  the  experience  of  the 
CFTC  and  other  regulators  with  several 
recent  failures  of  regulated  brokerage 
firms,  the  operations  of  regulated  FCMs 
may  be  materially  affected  by,  and  only 
understood  in  conjunction  with,  the 
activities  of  affiliated  entities,  many  of 
which  may  be  unregulated. 
Concomitantly,  the  effectiveness  of 
ongoing  financial  oversight  programs 


may  depend  upon  access  to  information 
concerning  risks  to  the  FGA  created  by 
affiliate  activity,  and  the  efficacy  of 
regulatory  responses  to  financial 
problems  at  the  regulated  entity  may  be 
enhanced  by  access  to  information 
concerning  relevant  affiliate  activity. 

For  example.  Commission  staff  and 
futures  industry  self-regulators  worked 
closely  with  securities  and  banking 
regulators  to  facilitate  the  rapid  wind- 
down  of  Drexel  Bumham  Lambert,  Inc. 
("DBL"),  a  registered  FCM  and 
securities  broker-dealer,  and  to 
minimize  adverse  effects  of  the  wind- 
down  on  customers  and  the  markets. 
Approximately  17C0  futures  accounts 
were  transferred  from  DBL  to  other 
futures  firms  during  a  two- week  f)€riod 
in  February  1990.'  'The  immediate  cause 
of  DBL's  failure  was  the  inability  of  its 
parent  firm.  The  Drexel  Bumham 
Lambert  Group,  Inc.  ("DBL  Group  "),  to 
meet  certain  debt  payments,  some  of 
which  consisted  of  commercial  paper, 
following  a  reduction  of  DBL's  credit 
rating.  DBL  Group  filed  a  bankruptcy 
petition  on  February  13.  1990. 
Previously,  approximately  $220  million 
of  DBL's  excess  capital  had  been 
transferred  to  DBL  Group  in  the  form  of 
short-term  loans.n 

In  addition  to  monitoring  and 
facilitating  the  transfer  of  DBL's  fiitures 
accounts  to  other  firms.  Commission 
staff  monitored  the  liquidation  of 
futures  positions  of  Drexel  Bumham 
Lambert  Trading  Corporation  {"Drextl 
Trading"),  a  noncustomer  affiliate 
whose  account  was  carried  by  DBL. 
Drexel  Trading's  futures  account  at  DBL 
was  apporently  used  to  hedge  its 
comm.odity  trading  activities  in 
unregulated  cash  and  forward  markets. 
The  wind-down  of  Drexel  Trading's 
business  thus  entailed  the  liquidation  of 
futures  positions  that  were  related  to 
unregulated  cash  positions.  In  the 
course  of  the  Drexel  events,  the 
availability  of  inform.ation  concerning 
the  developing  problems  at  DBL  Group 
and  better  understanding  of  the 
unregulated  activities  of  Drexel  Trading 
and  other  Drexel  Group  entities  that 
carried  futures  positions  in 
noncustomer  accounts  at  DBL  to  manage 
the  risks  of  related  cash  operations  and 
swaps  positions  would  have  facilitated 
the  Commission's  financial  oversight  of 
DBL  and  the  development  and  tailoring 
of  regulatory  responses  to  those  events. 

Commission  stafTalso  monitored  the 
wind-down  of  Stotler  and  Company 


'  Respoasibility  for  routine  periodic  audits  of 
firms  that  are  members  of  more  than  one  SRO  is 
allocated  among  the  SROs  under  a  Joint  Audit  Plan 
io  which  all  of  the  exchanges  and  NFA  participate. 


■  No  regulated  futures  customers  suffered  lasses 
due  to  DBL's  insolvency. 

"The  New  York  Stock  Exchange  subsequently 
ordered  DBL  to  maintain  excess  capital  of  S300 
million. 


Federal  Register  /  Vol    59.  No    40  /  Tuesday.  March  1,  1994   /  Proposed  Rules 


9691 


("Stotler"),  a  registered  FCM  and 
government  securities  broker-dealer.  On 
July  25.  1990,  Stotler  Group,  Inc. 
("Stotler  Group").  Stotler's  parent  firm, 
formally  announced  that  it  had 
defaulted  on  $750,000  of  commercial 
paper  obligations  and  that  Stotler  would 
be  winding  down  its  futures  brokerage 
business.  As  those  events  unfolded,  it 
became  apparent  that  Stotler's  FCM  was 
dependent  upon  financing  from  Stotler 
Group,  which  in  turn  was  dependent 
upon  the  issuance  of  commercial  paper 
for  its  own  financing.  Stotler  had 
already  commenced  informally  winding 
down  its  futures  brokerage  business  on 
July  12,  1990,  following  notification  by 
the  Commission  that  it  did  not  meet 
minimum  capital  requirements,  due  to 
adjustments  to  Stotler's  reported  capital 
to  correct,  among  other  things,  the 
failure  to  reflect  in  Stotler's  capital 
computations  liabilities  purportedly 
transferred  to  Stotler  Group.  In  a  period 
of  approximately  eight  weeks,  Stotler, 
with  the  assistance  and  monitoring  of 
the  CFTC  and  self-regulatory 
authorities,  transferred  more  than 
65.000  futures  customer  accounts  and 
customer  segregated  funds  totaling  over 
S309  million.'  Access  to  information 
concerning  Stotler  Group's  commercial 
paper  operations,  on  which  Stotler  drew 
for  financing,  would  have  assisted  the 
Commission  in  its  oversight  of  Stotler 
and  aided  in  the  identification  of  the 
developing  difficulties  of  the  Stotler 
entities. 

The  well-publicized  problems  of  the 
Metallgesellschaft  AG  group  of 
companies  provide  the  most  recent 
e.xample  of  the  potential  utility  of 
information  on  entities  affiliated  with 
an  FCM.  MG  Futures,  Inc.  ("MG 
Futures"),  a  registered'fCM  and  a 
wholly-owned  subsidiary  .of 
Metallgesellschaft  AG,  carried  large, 
purported  hedge  positions  in  the  energy 
futures  markets  for  the  MG  group  of 
companies.  Large  losses  sustained  by 
the  MG  Group  of  companies  in  late  1993 
apparently  caused  severe  cash  fiow 
problems  for  MG  Futures,  the  regulated 
intermediary.  The  losses,  which 
occurred  at  an  affiliated  entity,  were  not 
reflected  in  the  financial  reports  filed  by 
MG  Futures  with  the  Commission  and 
materially  affected  MG  Futures'  funding 
arrangements. 

The  interrelationships  between  FCMs 
and  their  affifiates  may  include  a  wide 
range  of  financial  relationships  that 
render  the  FCM  dependent  upon  certain 
affiliates'  financial  condition  or  expose 


the  FCM's  capital  to  withdrawal  or  other 
impairment  to  support  an  affiliate 
experiencing  funding  difficulties.  These 
types  of  financial  relationships  include, 
for  example,  guarantee  arrangements 
between  the  FCM  and  its  parent  or  other 
affiliate,  arrangements  to  shift  capital 
from  the  FCM  to  an  affiliate,  financing 
or  investment  relationships  between  the 
FCM  and  an  affiliate,  maintenance  by 
the  FCM  of  a  futures  account  for  an 
affiliate,  and  business  referral 
arrangements  or  other  forms  of 
contractual  arrangements  that  create 
financial  interdependencies  between  the 
FCM  and  an  affiliate.  Further,  even  in 
the  absence  of  direct  exposure  of  the 
FCNi's  resources  to  an  affiliate's 
activities  pursuant  to  contract  or 
common  ownership,  the  existence  of 
management  or  ownership  linkages 
between  the  FCM  and  an  affiliate  may 
have  the  result  that  financial  or 
operational  difficulties  of  a  closely 
linked  affiliate  adversely  affect  the 
FCM's  credit  or  customer  relationships, 
and  thus  its  liquidity. 

The  potential  risks  to  FCM  operations 
created  by  affiliate  activities  may  be 
exacerbated,  and  the  importance  of 
ready  access  to  information  concerning 
affiliate  activities  heightened,  by  the 
nature  of  the  affiliate  activities.  Because 
FCM  activities  are  subject  to  minimum 
capital  requirements  designed  to 
measure,  and  provide  resources 
adequate  to  protect  against,  the  risks  of 
various  types  of  transactions,  a  holding 
company  group  may  elect  to  conduct 
activities  giving  rise  to  capital  charges 
in  unregulated  affiliates  rather  than  the 
regulated  entity.  As  a  result,  activities 
conducted  on  an  unregulated  basis  but 
that  nonetheless  may  create  significant 
market,  credit  or  other  risk  exposures, 
may  be  concentrated  in  affiliated 
entities  that  are  not  subject  to  federal  or 
state  oversight.'" 

C.  Statutory  Risk  Assessment  Provisions 

The  risk  assessment  provisions  added 
to  the  CEA  by  the  FTPA  provide  a 
mechanism  for  the  Commission  to 
obtain  information  concerning  FCM 
affiliate  activities  that  should  facilitate 
both  a  better  understanding  of  the 
ongoing  risk  exposures  of  the  FCM  and 
an  improved  ability  to  determine 
appropriate  intervention  in  the  event  of 
financial  difficulties  at  the  FCM  or  in 
other  circumstances  of  heightened  risk. 
New  Section  4f(c)  of  the  Act  authorizes 
the  Commission  to  require  each 


registered  FCM  to  obtain  "such 
information  and  make  and  keep  such 
records  as  the  Commission,  by  rule  or 
regulation,  prescribes  concerning  the 
registered  futures  commission 
merchant's  policies,  procedures  or 
systems  for  monitoring  and  controlling 
financial  and  operational  risks  to  it 
resulting  from  the  activities  of  any  of  its 
affiliated  persons,  other  than  a  natural 
person."  > '  The  statute  provides  that  the 
required  records  should  "describe,  in 
the  aggregate,  each  of  the  futures  and 
other  financial  activities  conducted  by. 
and  the  customary  sources  of  capital 
and  funding  of.  those  of  its  affiliated 
persons  whose  business  activities  are 
reasonably  likely  to  have  a  material 
impact  on  the  financial  or  operational 
condition  of  the  futures  commission 
merchant,  including  its  adjusted  net 
capital,  its  liquidity,  or  its  ability  to 
conduct  or  finance  its  operations."  '2 
The  Commission  is  authorized  to 
require,  by  rule  or  regulation,  summary 
reports  of  such  information  to  be  filed 
no  more  frequently  than  quarterly. 
Section  4f(c)  also  authorizes  the 
Commission  to  require  the  filing  by 
FCMs  of  supplemental  reports  if.  as  a 
result  of  adverse  market  conditions, 
based  on  reports  provided  pursuant  to 
this  section,  or  other  available 
information,  the  Commission 
"reasonably  concludes"  that  it  has 
concerns  regarding  the  financial  or 
operational  condition  of  any  registered 
FCM.'J 

Section  4f(c)  also  provides  that  the 
Commission  may  exempt  "any  person 
or  class  of  persons"  from  recordkeeping 
or  reporting  requirements  established 
pursuant  to  that  provision.  In  granting 
such  exemptions,  the  Commission  is 
directed  to  consider,  "among  other 
factors."  whether  information  of  the 
typo  required  is  available  from  the 
Securities  and  Exchange  Commission 
("SEC"),  a  state  insurance  commission 
or  similar  state  agency,  a  supervisory 
agency  as  defined  in  section  1101(7)  of 
the  Right  to  Financial  Privacy  Act  of 
1978  '*  or  a  similar  foreign  regulator,  the 


»  Less  than  one  percent  of  customer  segregated 
funds  had  not  been  returned  to  customers  prior  to 
the  filing  by  Stotler  and  Stotler  Group  of  petitions 
in  bankruptcy  on  August  24,  1990.  The  remaining 
one  percent  was  subsequently  returned. 


'"As  the  SEC  noted  in  proposing  its  risk 
assessment  rules  for  broker-dealers,  "the  activities 
carried  out  by  the  affiliates  of  a  broker-dealer  are. 
in  the  aggregate,  generally  more  highly  leveraged 
and  riskier  than  permitted  by  the  net  capital  rule." 
56  FR  44014.  44015  (September  6.  1991). 


"7  U.S.C.  6ac)(2)(A)  (Supp.  rv  1992). 

'J7  U.S.C.  6(lcl(2)(B)  (Supp.  IV  1992). 

"7  U.S.C.  6f(c)(3)(A)  (Supp.  rv  1992). 

i*The  term  "supervisory  agency"  is  defined  in 
section  1 101(7)  of  the  Right  to  Financial  Privacy  Act 
of  1978.  12  use.  3401(7).  10  include  the  following 
agencies  which  have  the  statutory  authority  to 
examine  the  financial  condition,  business 
operations,  or  records  or  transactions  of  a  financial 
institution,  holding  company,  or  subsidiary  thereof: 
(1)  The  Federal  Deposit  Insurance  Corporation:  (2) 
the  Director.  Office  of  Thrift  Supervision:  (3)  the 
National  Credit  Union  Administration;  (4)  the 
Board  of  Governors  of  the  Federal  Reserve  System: 
(5)  the  Comptroller  of  the  Currency:  (6)  the 
Securities  and  Exchange  Commission:  (7)  the 
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primary  business  of  any  affiliated 
person;  the  nature  and  extent  of 
domestic  or  foreign  regulation  of  the 
affiliated  person's  activities;  the  nature 
and  extent  cf  the  FC.M's  futures  and 
options  activities;  and,  with  respect  to 
the  PCM  and  its  affiliated  persons,  on  a 
consolidated  basis,  the  amount  and 
proportion  of  assets  devoted  to,  and 
revenues  derived  from,  activities  in  the 
U.S.  futures  markets.'"'  The  legislative 
historv'  reflects  that  the  Commission 
"may  determine  not  to  require 
information  concerning  holding 
companies  or  other  affiliates  of  FCMs 
that  are  primarily  engaged  in 
nonfinancial  activities  such  as 
merchandising,  construction  (other  than 
nquity  inv    :ment  or  financing],  travel 
■  ervices,  real  estate  brokerage,  consumer 
•  mding,  publishing  or  nonfutures- 
r  lated  information  processing."  '* 
Section  4flc)  provides  that  generally 
n  FC\<  will  be  considered  to  have 
( omplied  with  a  recordkeeping  or 
n  porting  requirement  adopted  by  the 
Commission  concerning  an  affiliated 
person  subject  to  examination  by,  or 
r-iporting  requirements  of,  a  federal 
banking  agency  if  the  FCM  uses  for  that 
purpose  copies  of  reports  filed  by  the 
affiliated  person  with  the  relevant 
federal  banking  agency  pursuant  to 
specified  statutor,-  provisions.  However, 
the  Commission  is  authorized  to  require 
the  FCM  to  obtain,  maintain  or  report 
supplemental  information  if  the 
Commission  makes  a  finding  that  such 
information  is  necessary  to  inform  the 
Commission  concerning  potential  risks 
to  the  FCM    -^.d  first  requests  the  federal 
banking  agt^.cy  to  expand  its 
requirements  to  include  the 
in  formation.  17 

The  risk  assessment  provisions  of  the 
FTPA  require  the  Commission  to  treat 
any  risk  assessment  information 
required  to  be  provided  to  it  pursuant  to 
that  authority  as  subject  to  the 
confidentiality  provisions  of  section  8  of 
the  Act.  The  Commission  therefore  is 


Secretary  of  the  Treasury;  and  (8)  any  state  banking 
or  securities  department  or  agency. 

"7  U.S.C.  6Rcl(9)  (Supp.  rv  1992). 

'•S.  Rep.  No.  22.  102d  Cong..  2d  Sess.  50  (1992). 

"Section  4tlc)(5)  also  prcrv-ides  that  prior  to 
making  a  request  for  supplemental  information 
pursuant  to  section  4f(cM3)  with  respect  to  an 
affiliated  person  that  is  subject  to  examination  by 
or  reporting  retjuiremenls  of  a  federal  banking 
agency,  the  Co.Timisiion  stl^il  fMtify  the  agency  of 
the  information  requested. and  consult  with  the 
agency  to  determine  whether  the  information 
.■equired  is  av.    :bie  from  the  agency  and  for  other 
purposes.  "uniL&s  the  Commission  determines  that 
any  delay  resulting  from  the  consultation  would  be 
inconsistent  with  ensuring  the  Gnancial  and 
operatiotvdi  condition  of  the  fularcs  commission 
merchartt  or  the  stabilitv  or  integrity  of  the  futures 
markets."  7  U.S  C  6f!cS5)  (Supp.  rV  1992). 


generally  prevented  from  disclosing 
such  information  to  third  parties." 

D.  SEC  Final  Temporary  Risk  Assessment 
Regulations 

The  Commission's  statutory  risk 
assessment  authority  is  substantially 
similar  to  that  granted  to  the  SEC  under 
Section  4  of  the  Market  Reform  Act  of 
1990.19  Pursuant  to  this  risk  assessment 
authority,  the  SEC  has  adopted  "final 
temporary"  rules  ^o  which  generally 
require  securities  broker-dealers  to 
maintain  and  preserve  records  and  file 
quarterly  reports  containing  information 
concerning  the  financial  and  securities 
activities  of  the  broker-dealers'  material 
affiliates.^!  The  SEC's  risk  assessment 
structure  includes  recordkeeping  and 
reporting  rules  applicable  generally  to 
all  broker-dealers  that  maintain  capital 
equal  to  or  greater  than  twenty  miUion 
dollars  or  that  carry  customer  accounts 
and  maintain  capital  of  $250,000.  Under 
the  SEC's  risk  assessment  rules,  broker- 
dealers  are  required  to  maintain  an 
organizational  chart  identifying  material 
associated  persons,  to  depict  the  broker- 
dealer's  risk  management  policies  and 
procedures,  to  provide  certain  financial 
data  on  the  affiliated  system,  including 
consolidated  and  consolidating 
financial  statements,  to  provide 
aggregate  securities  and  commodities 
positions,  including  financial 
instruments  with  off-balance  sheet  risk 
and  concentrations  of  credit  risk  (as 
defined  in  Statement  of  Financial 
Accounting  Slandards'No.  105  ("SFAS 
105")}  on  a  disaggregated  basis  for  each 
material  associated  person,  and  other 
financial  and  securities-related 
information.  Under  the  SEC's  risk 
assessment  program,  the  information 
required  to  be  maintained  by  broker- 
dealers  under  the  recordkeeping  rale 
generally  is  required  to  be  filed  within 


"Section  8  of  the  Act  provides  generally  that  the 
Commission  may  not  publish  data  and  information 
that  would  separately  disclose  the  bi^siness 
transactions  or  market  positions  of  any  person  and 
the  trade  secrets  or  names  of  customers  unless  such 
infomaatioo  has  been  previously  disclosed  in 
connection  with  a  congressional  proceeding  or  an 
administrative  or  judicial  proceeding  brought  under 
the  Act.  7  use.  12  (1988  ft  Supp.  FV  1992). 

'•Pu^Jc-No.  101-432.  104  Slat.  963  (1990). 

"STne  SEC  adopted  "final  temporary"  rales  as  an 
interim  step  in  the  adoption  of  final  regulations  to 
enable  the  agency  to  gain  experience  with  the 
information  obtained  pursuant  to  its  risk 
assessment  rules  and  to  evaluate  the  operation  of 
the  risk  assessment  program  based  upon  review  of 
this  information.  This  SEC's  Division  of  Market 
Regulation  will  prepare  a  study  evaluating  the 
effectiveness  of  the  rules  which  will  be  published 
90  days  after  the  rules  have  been  in  full  effect  for 
two  years.  After  evaluating  public  comment  on  this 
report,  the  SEC  will  determine  what  modifications 
to  the  rule,  if  anv.  are  r>eceisary.  See  57  FR  32159. 
32161  duly  21.  1992). 

J'  57  FR  32159  (July  21.  1992). 


60  days  after  the  end  of  each  quarter  on 
SEC  Form  17-HJ2 

The  SEC's  rules  include  provisions 
designed  to  diminish  the  necessity  for 
broker-dealers  to  create  additional  sets 
of  records  where  records  substantially 
similar  to  those  required  by  the  risk 
assessment  rules  are  created  for  the  use 
of  other  federal  or  state  regulators.  For 
example,  under  the  SEC's  rjles.  a 
broker-dealer  will  be  deemed  in 
compliance  with  the  recordkeeping  and 
reporting  requirements  concerning  a 
material  associated  person  subject  to  the 
CFTC's  supervision  if  it  maintains  and 
files  copies  of  Forms  1-FR-FCM  or  1- 
FR-IB  filed  by  the  FCM  or  the  IB, 
respectively,  with  the  CFTC-^  in 
adopting  its  risk  assessment  rules,  the 
SEC  stated  that  these  special  provisions 
for  CFTC  registrants  were  appropriate 
"because  entities  regulated  by  the  CFTC 
are  subject  to  recordkeeping,  reporting, 
and  supervisory  requirements  similar  to 
those  imposed  by  the  Commission  on 
broker-dealers."  2*  The  SEC's  risk 
assessment  rubs  also  include  special 
provisions  for  reporting  broker-dealers 
with  respect  to  other  types  of  regulated 
affiliates,  including  banks,  insurance 
companies,  and  entities  subject  to  the 
supervision  of  foreign  financial 
regulatory  authorities. 

E.  Coordination  With  Other  Feguhtors 

The  legislative  history  of  the  FTPA 
indicates  that  Congress  intended  that 
the  Commission  take  into  account  the 
existing  reporting  systems  of  other 
relevant  financial  regulators  in 
exercising  the  risk  assessment  authority 
conferred  upon  it.-^  The  Commission 
has  consulted  extensively  with  other 
financial  regulators  to  develop,  to  the 
extent  possible,  a  coordinated  approach 
to  information-gathering  concerning 
regulated  affiliates  of  FCMs. 
Commission  staff  have  met  with 
securities  and  banking  regulators  on 
multiple  occasions  and  have  reviewed 
various  reports  and  filings  required 


2^ The  SECs  rules  require  broker-dealers  to  file  an 
organizational  clurt  as  pari  of  its  first  risk 
assessment  filing  and  with  each  year  .end  filing.         ^ 
Quarterly  updates  are  required  only  if  a  material 
change  has  occurred.  The  risk  management  policies 
must  be  filed  only  with  the  first  risk  assessment 
filing,  unless  a  material  change  has  occurred,  in 
which  case  a  quarterly  update  is  required. 

"The  CFTC  and  SEC.  !n  cooperation  with 
securities  and  futures  industry  self-regulatory 
organizations,  have  developed  a  draft  of  a  new, 
combined  Form  l-FR/FOCUS  report,  which  will 
further  harmonize  and  facilitate  alectronic  financial 
reporting  for  brokfir-dealers  and  FCMs  and  will 
capture  certain  information  on  a  regulated  firm's 
derivative  product  positions.  The  draft  form  is 
expected  to  be  pmblishcd  for  public  comment 
within  the  next  several  months. 

J*57FR  at  32163. 

iJ  S.  Rep.  No.  22, 102d  Cong.,  2d  Sess.  at  50. 
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under  the  securities  and  banking 
regulatory  frameworks.  In  particular, 
Commission  staff  have  explored  the 
extent  to  which  other  federal  financial 
regulators  may  share  relevant  risk 
assessment  information  concerning 
entities  subject  to  their  supervision  with 
the  CFTC  on  a  confidential  basis  in 
order  that  requirements  for  reporting  to 
the  CFTC  with  respect  to  such  entities 
mignt  be  minimized.  The  Commission 
believes  that,  subject  to  appropriate 
confidentiality  safeguards  such  as  are 
afforded  by  section  8  of  the  CEA. 
information-sharing  among  federal 
financial  regulators  responsible  for 
oversight  of  various  entities  operating 
within  the  same  holding  company  group 
should  be  fostered  to  facilitate  financial 
oversight  of  the  group  and  its  regulated 
component  entities  and  to  minimize 
reporting  requirements  under  the 
various  individual  regulatory  structures. 
For  example.  Commission  staff  have 
explored  the  extent  to  which  various 
types  of  event-specific  information 
could  be  provided  directly  to  the  CFTC 
by  the  relevant  regulatory  authority.  The 
staff  also  has  discussed  establishing  lead 
regulator  type  responsibilities  to  the 
extent  practicable. 

Further,  the  Commission  has  given 
extensive  consideration  to  the  risk 
assessment  rules  adopted  by  the  SEC 
pursuant  to  the  risk  assessment 
authority  granted  it  in  the  Market 
Reform  Act  of  1990.  To  the  extent 
possible,  the  Commission  has  designed 
its  risk  assessment  provisions  with  a 
view  towards  permitting  FCMs  which 
are  broker-dealers  (or  which  are  part  of 
holding  company  groups  that  include  a 
broker-dealer)  required  to  report 
pursuant  to  the  SEC's  risk  assessment 
rules  to  use  reports  prepared  pursuant 
to  the  SEC's  requirements  to  fulfill  the 
Commission's  requirements.  Generally, 
the  Commission's  proposed  rules  would 
require  filing  of  a  subset  of  the 
information  called  for  by  the  SEC  on  a 
routine  basis  but  call  for  certain 
additional  information  specific  to  the 
operations  of  FCMs  acting  as  clearing 
firms  for  affiliated  entities.  The 
proposed  rules  are  designed  to  permit 
the  use  of  the  SEC  risk  assessment  form. 
Form  17-H,  given  appropriate 
supplementation,  on  an  elective  basis  in 
lieu  of  new  CFTC  Form  1.15A.  To  the 
e.xtent  that  the  Commission's  approach 
alters  that  of  the  SEC,  it  is  intended  to 
give  early  warning  of  events  that  would 
cause  the  CFTC  to  request  further 
information  or  to  seek  assistance  from 
other  regulators  and  to  take  account  of 
the  more  limited  resources  available  to 
the  Commission  to  assess  the 
information  provided. 


II.  The  Proposed  Rules 

Proposed  Rule  1.14  would  require 
FCMs  to  maintain  and  preserve  certain 
records  and  information  concerning, 
among  other  things,  the  organizational 
structure  of  which  the  FCM  is  part,  the 
FCM's  policies  and  systems  for 
monitoring  and  controlling  risks  arising 
from  the  activities  of  its  affiliates, 
consolidated  and  consolidating 
financial  statements  for  the  FCM  and  its 
ultimate  parent  company,  and  aggregate 
information  concerning  futures, 
forwards  and  financial  instruments  with 
off-balance  sheet  risk  and 
concentrations  of  credit  risk.  Proposed 
Rule  1.15  requires  FCMs  to  file  with  the 
Commission,  generally  on  an  annual 
basis,  the  information  required  to  be 
maintained  under  proposed  Rule  1.14 
and  to  provide  the  Commission  with 
notice  uf>on  the  occurrence  of  certain 
specified  events,  such  as  large  decreases 
in  the  reported  adjusted  net  capital  of 
FCMs  or  the  equity  of  their  parent 
companies. 

Maintenance  of  the  records  required 
under  proposed  Rule  1.14  and  reporting 
of  the  data  required  pursuant  to 
proposed  Rule  1.15  are  intended  to 
impose  a  discipline  on  the  FCM  relative 
to  its  ov\Ti  risk  management  activities  as 
well  as  to  permit  the  Commission  to 
make  informed  assessments  relevant  to 
market  events  and  to  the  analysis  of 
possible  regulatory  responses  to  such 
events.  For  example,  risk  assessment 
information  may  permit  more  effective 
and  moderate  management  of  financial 
market  disruptions  than  would  occur  in 
the  absence  of  pertinent  information. 

The  risk  assessment  provisions  being 
proposed  by  the  Commission  would 
apply  generally  to  FCMs  that  hold 
customer  funds  of  56,250,000  or  greater, 
maintain  adjusted  net  capital  in  excess 
of  $5,000,000  or  that  are  clearing 
members  of  a  contract  market.  As 
proposed,  however,  the  rules  make 
special  pro\isions  for  FCMs  that  are 
dually  registered  with  the  SEC  as 
broker-dealers,  or  that  are  part  of  a 
holding  company  group  that  includes  a 
broker-dealer,  filing  reports  pursuant  to 
the  SEC's  risk  aSvSessment  rules.  Further, 
in  general,  the  proposed  rules  would 
allow  FCMs  that  have  affiliates  subject 
to  regulation  by  a  federal  banking 
agency,  a  state  insurance  commission  or 
similar  state  agency,  or  a  foreign  futures 
authority  or  other  relevant  foreign 
authority  to  comply  with  certain 
reporting  and  recordkeeping 
requirements  by  filing  or  maintaining 
records  that  the  regulated  affiliate  is 
required  to  file  with  the  relevant 
regulator. 


A.  Definition  of  Material  Affiliated 
Person 

The  FTPA  requires  that,  in  general, 
FCMs  maintain  certain  records 
regarding  '"their  affiliated  persons 
whose  business  activities  are  reasonably 
likely  to  have  a  material  impact  on  the 
financial  or  operational  condition  of  the 
FCM."  -*  For  the  purpose  of  determining 
which  affiliated  persons  are  covered 
under  this  standard,  the  proposed  rules 
would  define  the  term  "material 
affiliated  person"  ("MAP")  by  reference 
to  several  illustrative  factors  relevant  to 
the  activities  of  the  FCM  and  its  affiliate 
and  the  relationship  between  the 
entities.  The  factors  specified  are 
intended  to  provide  guidance  and  not  to 
be  exhaustive.  FCMs  should  consider  all 
of  the  facts  and  circumstances  pertinent 
to  the  identification  of  their  affiliated 
entities  whose  business  activities  are 
reasonably  likely  to  have  a  material 
impact  on  the  financial  or  operational 
condition  of  the  FCM. 

The  material  affiliated  person 
definition  used  in  tfie  Commission's 
proposed  rules  is  similar  to  that  used  in 
SEC  Rule  17h-lT.-'"'  However,  for 
purposes  of  these  rules,  the  Commission 
has  used  the  term  "affiliated  person" 
rather  than  "associated  person"  to  avoid 
confusion  with  the  associated  person 
registration  category  described  in 
section  4k  of  the  Act  2"  and  Commission 
Rule  3.12.  Like  the  SEC  under  its  risk 
assessment  regulations,  the  Commission 
proposes  to  leave  the  determination  as 
to  which  entities  allifiated  with  an  FCM 
are  MAPs  with  the  reporting  FCM.  in 
the  first  instance,  based  on  the  FCMs 
examination  of  all  relevant  facts  and 
circumstances. 

A  first  relevant  factor  in  determining 
the  materiality  of  an  affiliated  person  is 
the  legal  relationship  between  the  FCM 
and  the  affiliated  person,  i.e..  the  nature 
and  proximity  of  the  relationship 
between  the  FCM  and  the  affiliated 
person.  In  a  two-tier  holding  company 
structure,  for  example,  the  first  tier  may 


iAj^ 


^"SpecincaUy,  Section  iflcUZRA)  of  the  Act  state* 
that  each  FCM  "shall  obtain  such  information  and 
maltc  and  keep  such  records  as  the  Commission,  by 
rule  or  regulaiion  prescribe*  concerning  the 
registered  (FCMs)  policies,  procedures  or  systems 
for  monitoring  and  conlrolhng  financial  and 
operational  risks  to  it  resulting  from  the  activities 
of  any  of  Its  affiliated  persons,  orher  thao  natural 
persons."  7  U.S.C  6ftc)(2)(A)  (Supp  fV  1992)  The 
tens  "affiliated  person"  is  defined  br  purposes  of 
section  4nci(lXi)  of  the  Act  to  mean  "any  person 
directly  or  indirectly  controlling,  controlled  by  or 
under  common  control  with  a  futures  commission 
merchant,  as  the  Commission,  bv  rule  or  regulation, 
mav  determine  will  effectuate  the  purposes  of  this 
subsection."  Natural  persoru  are  generally  excluded 
from  risk  assMsmani  requirecneotv  7  l;.S.C.  bfici 
U)(A)and  (3)(A)  (Supp  IV  1992). 

5^17CFR  240.17blT(1993). 

»7  U.S.C  6k  (1988  &  Stipp.  rV  J992). 


PS94 


Federal  Register  /  Vol.  59.  No.  40  /  Tuesday,  March  1.  1994  /  Proposed  Rules 


include  the  direct  holding  company 
parent  of  the  FCM  and  several  related 
financial  service  entities.  The  entities  at 
this  first  tier  are  ver>'  likely  to  be 
material  to  the  FCM  in  light  of  their 
close  proximity  and  consequent 
potential  for  direct  financial  impact 
upon  the  FCM  and  its  funding.  In  some 
cases,  entities  other  than  the  FCM's 
parent  and  the  parent's  affiliates  may  be 
required  to  be  deemed  MAFs.  For 
example,  intermediate  holding 
companies  and  the  ultimate  parent 
corporation  may  be  deemed  MAPs  if,  for 
example,  a  bankruptcy  of  the  ultimate 
parent  could  significantly  affect  the 
FCM's  ability  to  obtain  needed  credit.  If, 
however,  after  evaluating  all  of  the 
relevant  facts  and  circumstances,  it 
appears  that  an  affiliated  person  in  the 
upper  tiers  of  a  holding  company 
structure  could  have  only  a  remote 
impact  on  the  financial  or  operational 
condition  of  the  FCM,  the  affiliate 
would  not  be  required  to  be  designated 
as  a  MAP.  Moreover,  if  the  ultimate 
parent  in  a  multi-tiered  holding 
company  structure  primarily  is  engaged 
in  activities  which  are  not  related  to  the 
futures  or  financial  m.arkets.  such  as 
manufacturing  or  retailing,  the  parent 
would  not  generally  be  required  to  be 
designated  a  MAP.  However,  an 
ultimate  parent  company  which  is 
engaged  in  non-financial  activities  may 
clear  its  futures  account  through  the 
FCM  in  order  to  manage  the  risk  of  cash 
commodity  positions  and  this 
relationship  could  expose  the  FCM  to 
potential  risks  relative  to  cash  or  over- 
the-counter  trading  that  would  render 
the  parent  company  a  MAP. 

A  second  factor  relevant  to  the 
identification  of  M.\Ps  is  the  degree  of 
financial  dependence  of  the  FCM  on  its 
affiliate  and  the  nature  of  the  FCM's 
financing  requirements.  For  example,  if 
the  FCM's  obligations  are  guaranteed  by 
a  parent  or  other  affiliate,  the  FCM  has 
a  degree  of  financial  dependence  upon 
the  guarantor  entity  such  that,  absent 
unusual  circumstances,  that  entity 
would  be  a  MAP.  Similarly,  if  the  FCM 
relies  for  financing  upon  a  parent 
company  whose  capacity  to  provide 
such  financing  depends  upon  the 
issuance  of  commercial  paper  or  other 
sources  of  unsecured  credit,  the  FCM 
would  be  materially  affected  by  an 
acceleration  or  call  by  the  holders  of 
these  obligations,  especially  if  the  FCM 
did  not  have  sufficient  liquid  assets  or 
alternative  financing  available  to  replace 
the  financing  provided  by  its  parent 
company. 

A  third  materiality  factor  is  the  degree 
to  which  an  FCM  or  its  customers  rely 
upon  an  affiliated  person  for  operational 
services  or  support.  If  an  FCM  relies 


upon  an  affiliated  person  for  significant 
operational  facilities  or  support,  the 
operations  or  financial  difficulties  of  the 
affiliated  person  could  materially 
impact  the  FCM's  operations. 

Another  relevant  factor  in  the 
materiality  determination  is  the  level  of 
market,  credit  and  other  risk  present  in 
an  affiliated  entity's  activities.  A  high 
volume  of  over-the-counter  derivative 
transactions  conducted  through  an 
unregulated  affiliated  entity  may  give 
rise  to  market,  credit,  operational  or 
other  risks  that  require  sophisticated 
risk  management  strategies  and  internal 
control  procedures  to  protect  against 
potential  losses  that  could  jeopardize 
the  resources  of  the  affiliate  and 
potentially  impact  related  entities. 
Position  taking  by  an  affiliate  may  also 
expose  the  affiliate  to  risks  that  create 
the  potential  for  spillover  effects  upon 
the  FCM.  Generally,  affiliated  entities 
that  assume  greater  risk  exposures  may 
incur  an  increased  likelihood  of 
liquidity  declines  or  other  financial 
difficulties  that  increase  the  potential 
for  adverse  effects  upon  the  FCM. 

Finally,  the  extent  to  which  an 
affiliated  person  has  the  authority  or 
ability  to  negatively  impact  the  FCM's 
capital  is  a  factor  in  determining  the 
materiality  of  the  affiliated  entity.  The 
activities  of  a  parent  company  or  other 
affiliate  that  has  the  ability  to  remove 
capital  from  the  FCM,  such  as  for  the 
purpose  of  repayment  of  loans  or  debt, 
generally  are  material  to  the  FCM  [e.g., 
a  parent  company  of  an  FCM  may  have 
the  ability  to  withdraw  capital  from  a 
subsidiary  FCM  if  the  parent  is  unable 
to  meet  interest  or  principal  payments 
on  debt).» 

B.  Information  Required  To  Be 
Maintained  and  Filed  on  a  Routine 
Basis 

The  proposed  rules  generally  require 
two  forms  of  risk  assessment  activity  by 
FCMs:  Recordkeeping  and  reporting. 
FCMs  subject  to  the  rules  would 
generally  be  required  to  maintain 
specified  types  of  information  and  to 
file  reports  of  that  information  on  a 
routine  basis,  in  most  cases  annually, 
absent  a  material  change  in  reported 
data.  The  categories  of  information 
called  for  are  discussed  below,  with 
specific  reference  to  the  relevant 
recordkeeping  and  reporting 
requirements  of  the  proposed  rules. 

1.  Organizational  Chart 

Proposed  Rule  1.14(a)(l)(i)  would 
require  an  FCM  to  maintain  an 
organizational  chart  depicting  the 

"Of  course.  Ihe  parent  could  only  lawfully 
withdraw  capital  to  the  extent  that  the  FCM  would 
remain  in  compliance  with  the  Commission's  net 
capital  requirements. 


holding  company  structure  of  which  the 
FCM  is  a  part.  The  chart  should  provide 
an  overview  of  the  entire  organization 
and  identify  those  affiliated  persons  that 
are  MAPs  of  the  FCM,  as  determined  by 
the  registrant  in  accordance  with  the 
standards  set  forth  in  the  proposed  rule 
and  discussed  above.  The  chart  should 
also  indicate  which  MAPs  file  routine 
financial  or  risk  exposure  reports  with 
the  SEC,  a  federal  banking  agency,  an 
insurance  commissioner  or  other  similar 
official  or  agency  of  a  state  or  a  foreign 
regulatory  authority.  In  addition,  the 
chart  should  indicate  whether  a  MAP  is 
a  dealer  or  end  user  (or  both)  of 
financial  instruments  with  off-balance 
sheet  risk.  End-users  employ  financial 
instruments  to  facihtate  the 
management  of  financial  risks  that  arise 
in  the  course  of  their  business.  Dealers 
are  distinguished  from  end-users  by 
their  readiness  to  make  two-way 
markets  in  financial  instruments, 
thereby  providing  end-users  (and  other 
dealers)  with  the  financial  instniment 
positions  they  seek.  As  proposed.  Rule 
1.15(a)(l)(i)  would  require  the  FQA  to 
file  its  organizational  chart  within  90 
calendar  days  after  the  effective  date  of 
the  rule  or  within  60  calendar  days  of 
registration  if  that  occurs  after  the  rule's 
effective  date.  Where  there  is  a  m.aterial 
change  in  the  information  provided,  an 
updated  organizational  chart  is  required 
to  be  filed  within  five  calendar  days 
after  the  end  of  the  fiscal  quarter  in 
which  the  change  occurred.  If  no 
material  change  occurs,  no  updates  are 
required.'" 

2.  Risk  Management  Policies 

Paragraph  (a)(l)(ii)  of  proposed  Rule 
1.14  would  require  an  FCM  to  maintain 
records  relating  to  the  FCM's  procedures 
for  monitoring  and  controlling  financial 
and  operational  risks  to  it  resulting  from 
the  activities  of  its  affiliates.  Like  the 
SEC's  risk  assessment  rules,  the 
Commission's  proposed  rule  would 
require  that  FCMs  maintain  and 
preserve  their  written  policies, 
procedures  or  systems  concerning 
methods  for  monitoring  and  controlling 
financial  and  operational  risks  resulting 
from  the  activities  of  any  of  their 
affiliated  persons  and  concerning  their 
financing  and  capital  adequacy, 
including  information  regarding  sources 
of  funding  and  a  narrative  discussion  by 
management  of  the  liquidity  of  the 
material  assets,  the  structure  of  debt 
capital  and  sources  of  alternative 


•"'A  statement  that  updates  required  under  Rule 
1.15  in  the  event  of  a  change  in  previously  reported 
information  are  not  required  because  no  change 
sufficient  lo  trigger  the  update  requirement  has 
occurred  may  be  requested  on  the  new  combined 
1-FR/FOCUS  report. 
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funding.  Also  like  the  SEC  rule,  the 
Commission's  proposed  rule  would 
require  the  FCM  to  maintain  written 
policies  concerning  trading  positions 
and  risks,  such  as  records  regarding 
reporting  responsibilities  for  trading 
activities,  Hmitations  on  trading 
activities  and  a  description  of  the  types 
of  reviews  conducted  to  monitor 
existing  positions.  However,  the  CFTC's 
proposed  requirement  relating  to 
records  of  policies,  procedures  and 
sy.stems  with  respect  to  trading  activity, 
while  incorporating  the  matters  covered 
by  the  SEC's  rules,  includes  specific 
reference  to  the  FCM's  internal  controls 
with  respect  to  the  market  risks,  credit 
risks  and  other  risks  created  by  the 
FCM's  proprietary  and  noncustomer 
clearing  activities,  reflecting  risks 
entailed  in  the  performance  of  the 
clearing  function  typical  of  FCMs 
operating  within  a  holding  company 
structure.  These  would  include,  for 
example,  as  specified  in  proposed  Rule 
1.14(a)(l)(ii).  systems  and  policies  for 
supervising,  monitoring,  reporting  and 
reviewing  trading  activities  in 
securities,  futures  contracts,  commodity 
options,  forward  contracts  or  financial 
instruments  such  as  swaps,  and  policies 
for  hedging  or  managing  risks  created  by 
its  proprietary  trading  activities  and 
reviewing  hedging  and  risk  management 
strategies  of  noncustomer  affiliates. 

Subject  to  the  CEA  and  Commission 
regulations,  in  particular  any 
requirements  encompassed  by  existing 
Rule  166.3,  the  proposed  rule  does  not 
itself  require  an  FCM  to  create  specific 
risk  management  policies  and 
procedures.'!  jt  is  sufficient  for 
purposes  of  the  risk  assessment 
requirements  for  an  FCM  to  document, 
in  writing,  the  policies  in  place  or  the 
absence  of  such  policies  in  the  unlikely 
event  that  it  operates  without  them. 
However,  the  Commission  believes  that 
from  the  perspective  of  prudent  risk 
management,  FCMs  subject  to  these 
rules  should  review  their  existing 
internal  controls  and  risk  management 
systems  and  procedures  with  a  view 
towards  assuring-that  those  systems  are 
sufficient  in  light  of  the  potential  risks 
created  by  their  own  and  their  affiliates' 
activities.  The  types  of  risk  management 
policies  and  internal  controls  referred  to 
in  the  proposed  rule,  while  by  no  means 
exclusive  of  those  necessary  to  prudent 
risk  management.'-  are  indicative  of  the 


types  of  risk  management  systems  that 
may  be  warranted  to  address  risks 
engendered  by  affiliate  activities. 
Paragraph  (a)(lKii)  of  Rule  1.15 
requires  an  FCM  to  file  the  information 
referred  to  above  with  the  Commission 
within  90  calendar  days  from  the 
effective  date  of  the  rule  or  60  da>-s 
following  the  FCM's  registration  if  that 
occurs  after  the  rule's  effective  date. 
Where  there  is  a  material  change  in  the 
information  provided,  such  a  change  is 
required  to  be  reported  to  the 
Commission  within  five  calendar  days 
after  the  end  of  the  fiscal  quarter  in 
which  the  change  occurred.  If  there  is 
no  material  change,  no  update  is 
required. iJ 

3.  Financial  Statements 

The  following  financial  statements 
would  be  required  on  a  consolidated 
basis  for  the  FCM  and  its  ultimate 
parent  company  and  would  be  required 
to  be  filed  within  105  calendar  days 
after  the  end  of  each  fiscal  year:  (1) 
Balance  sheet;  (2)  statement  of  income; 
(3)  statement  of  cash  flows;  and  (4) 
explanatory  notes  to  the  financial 
statements.  Additionally,  a 
consolidating  balance  sheet  and 
statement  of  income  must  be  filed 
annually  for  the  FCM  and  its  ultimate 
parent  company.  The  consolidated  and 
consolidating  financial  statements 
would  be  required  to  be  prepared  in 
accordance  with  United  States  generally 
accepted  accounting  principles, 
consistently  applied  ("U.S.  GAAP"), 
except  as  indicated  below.  If  an  annual 
audit  and  certification  is  performed  as 
an  ordinary  and  customary  part  of  the 
entity's  business,  the  consolidated 
statements  should  be  certified  by  an 
independent  certified  public 
accountant.  The  consolidating  financial 
statements  must  show  separately  the 
FCM,  its  ultimate  parent  company  and 
each  MAP. 

With  respect  to  affiliated  persons  that 
use  a  comprehensive  set  of  accounting 
principles  other  than  U.S.  GAAP,  a  note 
to  the  financial  statements  indicating 
the  comprehensive  body  of  accounting 
principles  used  to  prepare  the  financial 
statements  should  be  included.  The  note 


"  See  57  FR  al  32165  (wherein  the  SEC  notes  that 
broker -dealers  need  not  rrpate  risJt  managenaenl 
policies  for  purposes  of  the  SEC  risk  assessment 
requirements  if  none  exist). 

'■  Simulation  analyses  or  major  market  move 
scenarios  to  measure  the  impact  upon  positions 
carried  and  upon  regulatory  capital  of  extreme  price 
mo%'ements  would  be  one  tool  for  management  of 


the  risk  of  positions  carried  by  the  FCM.  one  which 
has  been  favorably  mentioned  by  audit  staff  in 
oversight  reviews  of  exchange  financial  surveillance 
programs.  Separation  of  functions,  periodic 
reconciliations  of  key  accounts,  daily  marking-lo- 
market  of  positions,  and  on-going  assessments  of 
the  effectiveness  of  hedge  positions,  are  examples 
of  other  internal  controls  generally  important  to  an 
FCM's  business,  some  of  which  are  explicitly 
required  under  the  CEA  and  Commission  rules. 

"In  this  regard,  the  Commission's  proposed  rule 
departs  from  the  SEC's  reporting  struaure  which 
requires  similar  informatioa  to  be  filed  on  an 
annual  tiasis. 


should  provide  a  narrative  description 
of  the  items  that  are  treated  differently 
by  U.S.  GAAP.  The  consolidated 
financial  statements  also  should  be 
accompanied  by  the  footnotes  required 
by  GAAP  and  any  other  information 
necessary  for  an  understanding  of  the 
information  being  presented  (e.g.,  the 
summary  of  significant  accounting 
pohcies). 

The  Commission  requests  comment  as 
to  whether  quantification  of  any 
material  differences  in  the  contents  of 
the  financial  statements,  in  addition  to 
a  narrative  description  of  items  treated 
differently  from  U.S.  GAAP,  should  be 
required  where  accounting  principles 
other  than  U.S.  GAAP  are  used. 

The  financial  statements  required  to 
be  maintained  and  filed  pursuant  to  the 
proposed  rules  are  the  same  as  those 
required  under  the  SEC's  risk 
assessment  program.  The  proposed, 
rules,  however,  require  the  consolidated 
financial  statements  to  be  certified  if  an 
audit  is  ordinarily  performed.  The 
Commission  does  not  believe  that  this 
should  create  any  additional  burdens  for 
FCMs  also  subject  to  the  SEC's 
regulations,  because  the  proposed  rules 
would  not  impose  the  added  expense  of 
an  annual  audit  if  an  annual  audit  is  not 
customarily  performed.  Moreover,  the 
Commission  is  requesting  financial 
statements  to  be  filed  on  an  annual  basis 
rather  than  quarterly  as  required  under 
SEC  rules.  However,  the  Commission 
requests  comment  as  to  whether 
consolidated  and  consolidating 
financial  statements  are  customarily 
prepared  on  a  quarterly  basis  and,  if  so. 
whether  they  should  be  required  to  be 
filed  quarterly  so  as  to  provide  more 
current  financial  data. 

4.  Aggregate  Securities  and  Commodity 
Positions 

Paragraph  (aKl)(v)  of  proposed  Rule 
1.14  would  require  FCMs  to  maintain 
records  of  the  fair  market  value  as  of  the 
end  of  each  fiscal  quarter  of  each  MAP'S 
inventory^  of  long  and  short  securities 
and  physical  commodity  positions  as 
specified  in  new  Form  1.15A,  including 
a  separate  listing  for  each  MAP  of  any 
aggregate  unhedged  exposure,  other 
than  U.S.  government  or  agency 
securities,  denominated  in  dollars  and 
measured  by  interest  rate,  duration, 
instrument  or  other  measure  as 
specified  by  the  reporting  entity,  which 
exceeds  a  Materiality  Threshold.  For 
purposes  of  the  proposed  rules,  the  term 
"materiality  threshold"  is  defined  as  the 
greatest  of:  (i)  $20  million;  (ii)  10 
percent  of  the  FCM's  adjusted  net 
capital  on  the  most  recent  financial 
reports  filed  by  the  FCM  with  the 
Commission  pursuant  to  Rule  1.10;  (iii) 
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10  percent  of  the  MAP's  tangible  net 
worth:  or  (iv)  for  an  FCM  that  is 
required,  or  that  has  a  M.\P  that  is 
required,  to  file  pursuant  to  SEC  Rule 
17h-2T,  the  Materiality  Threshold 
specified  in  SEC  Rule  17h-lT. 

The  Commission  requests  comment  as 
to  whether  the  Materiality  Threshold 
should  be  applied  on  a  product-by- 
product basis  with  respect  to  each  MAP 
or  on  an  aggregate  basis  for  all 
transactions  of  a  MAP  with  a  single 
counterparty.  If  product-by-product 
differentiation  is  more  appropriate  for 
credit  risk  assessment  purposes,  what 
product  breakdowns  are  desirable? 

The  information  required  under  this 
provision  of  the  proposed  rules  is 
intended  to  encompass  only  the  types  of 
items  which  appear  on  the  balance  sheet 
of  the  FCM.  Accordingly,  records  of 
physical  (spot)  commodities  would  be 
maintained  under  this  paragraph  and 
reported  under  the  "aggregate  securities 
and  commodities"  heading  of  Form 
1.15A,  while  off-balance  sheet  items 
such  as  futures  and  forwards  are 
covered  in  paragraph  (a)(l)(vi)  of 
proposed  Rule  1.14  which  concerns 
"financial  instruments,"  as  discussed 
below. 

The  on-balance  sheet  items  provide 
more  particularity  by  instrument  than 
required  financial  reports  and  some 
information  relative  to  funding. 
Nonetheless,  the  Commission  requests 
comment  concerning  the  scope  of  the 
requirement  for  on-balance  sheet 
information,  in  particular  as  to  whether 
the  specified  on-balance  sheet  items 
should  generally  be  required  or  only 
required  where  the  item  is  part  of  a 
financing  transaction. 

Rule  1.15  requires  the  information 
discussed  above  to  be  filed  on  Form 
1.15A  on  an  annual  basis  within  105 
days  after  the  end  of  each  fiscal  year. 
Quarterly  updates  would  be  required 
only  if  a  change  of  20  percent  or  greater 
in  a  line  item  has  occurred  since  the 
FCM's  last  filing  with  the  Commission. 
Rather  than  require  routine  quarterly 
reporting  of  on-balance  sheet  aggregate 
securities  and  commodities  information, 
the  Commission  is  proposing  to  require 
quarterly  updates  only  when  a 
significant  change  in  previously 
reported  information  has  occurred. 
When  filing  any  quarterly  update 
referred  to  herein,  only  the  particular 
line  item  in  which  the  20  percent  or 
greater  change  occurred  need  be 
updated,  not  the  entire  form.  However, 
an  FCM  may  elect  to  file  this 
information  for  each  fiscal  quarter. 

The  Commission  requests  comment  as 
to  whether  the  requirement  for  quarterly 
updates  would  more  appropriately  be 
framed  in  terms  of  whether  a  "material 


change."  rather  than  a  20  percent 
change,  in  such  data  has  occurred  or 
whether  a  routine  quarterly  filing 
requirement  would  be  preferable. 

The  type  of  information  required 
under  the  foregoing  provisions  is  the 
same  as  that  required  under  the  SEC's 
interim  final  regulations.  However,  the 
information  would  be  provided  on  new 
CFTC  Form  1.15A  in  the  aggregate  for 
the  FCM's  MAPs  rather  than  separately 
for  each  MAP  as  is  required  under  the 
SEC's  rules,  unless  such  a  presentation 
would  materially  understate  the  risk 
relative  to  stockholders'  equity  of  any 
MAP.  in  which  case  the  information 
must  be  provided  separately  for  such 
M^\P.  The  Commission,  however,  is 
including  a  proposed  Part  C  to  Form 
1.15A  to  elicit  comment  as  to  whether 
such  a  schedule  is  preferable  for 
identifying  MAPs  that  require 
additional  review  and  could  be  used  for 
reporting  cases  where  aggregate  data  for 
all  MAPs  might  disguise  a  particular 
MAP'S  risk.  For  example.  Part  C  would 
require  information  on  a  MAP's  trading 
book,  and  if  a  MAP  maintains  separate 
trading  books  for  different  types  of 
instruments,  these  must  be  discussed 
separately. 

The  Commission  requests  comment  as 
to  whether  Part  C  should  be  used  in  lieu 
of  providing  the  information  on  Parts  A 
and  B  for  such  MAP  separately.  The 
Commission  requests  comment 
concerning  Form  1.15A  generally  as 
well  as  concerning  Part  C  thereof,  and 
the  Commission  further  requests 
comment  as  to  whether  reporting  on 
Form  1.1 5 A  should  generally  be 
required  separately  for  each  MAP  rather 
than  on  an  aggregate  basis  for  all  MAPs. 

The  Commission's  proposed  rules 
also  incorporate  a  lower  Materiality 
Threshold  than  is  provided  in  the  SEC's 
risk  assessment  rules,  which  use  the 
greater  of  $100  million  or  10  percent  of 
the  broker-dealer's  tentative  net  capital 
or  tangible  net  worth. -^•«  The 
Commission  believes  that  a  $20  million 
threshold  is  a  more  realistic  materiality 
figure  for  FCMs  as  opposed  to  generally 
larger  broker-dealers  but  requests 
comment  on  this  point.  To  reduce 
reporting  burdens  for  FCMs  that  also  file 
under  the  SEC's  rules  or  are  part  of  a 
holding  company  group  that  includes  a 
reporting  broker-dealer,  the 
Commission's  proposed  threshold 
incorporates  the  SEC's  higher 
materiality  threshold  for  such  firms. 


5.  Financial  Instruments 

Proposed  Rule  1.14(a)(l)(vi)  requires 
FCMs  to  maintain  records  of  the  amount 
at  the  end  of  each  fiscal  quarter,  on  an 
aggregate  basis  for  the  FCM  and  its 
MAPs,  of  the  notional  or  contractual 
amounts,  and  in  the  case  of  options,  the 
value  of  the  underlying  instruments,  of 
exchange-traded  futures  and  commodity 
option  contracts,  forward  contracts, 
over-the-counter  commodity  options, 
and  financial  instruments  with  off- 
balance  sheet  risk  and  financial 
instruments  with  concentrations  of 
credit  risk,  as  those  terms  are  defined  in 
SFAS  105,  broken  down  by  contract 
type  and  maturity  as  specified  in 
proposed  Form  1.15A.  The  record  must 
identify  each  instrument  where  credit 
risk  with  respect  to  a  counterparty 
exceeds  the  Materiality  Threshold. 
SFAS  105  is  applicable  to  all  companies 
that  prepare  financial  statements  in 
accordance  with  GAAP  and  requires 
disclosure  of  information  about 
financial  instruments  ^5  with  off-balance 
sheet  risk  and  financial  instruments 
with  a  concentration  of  credit  risk.  As 
noted  above,  in  contrast  to  paragraph 
(a)(l)(v)  of  Rule  1.14  which  concerns 
"on-balance  sheet"  aggregate  securities 
and  commodity  positions,  the 
information  regarding  "financial 
instruments"  is  intended  to  encompass 
off-balance  sheet  activities. 

"Off-balance  sheet  risk"  is  defined  in 
SFAS  105  as  the  risk  of  accounting 
loss.J*  SFAS  105  defines  "credit  risk"  as 
the  possibility  that  a  loss  may  occur 
from  the  failure  of  another  party  to 
perform  under  the  terms  of  the  contract. 
The  proposed  rules  would  require  an 
FCM  to  separately  list  each  instrument 
where  the  credit  risk  with  respect  to  an 
individual  counterparty  exceeds  the 
Materiality  Threshold  at  quarter  end. 

The  reporting  of  futures,  forwards  and 
swaps  on  proposed  Form  1.15A  differs 
slightlv  from  that  under  SEC  Form  17- 
H.  While  SEC  Form  17-H  breaks  out 
only  interest  rate  and  foreign  exchange 
swaps,  proposed  Form  1.15A  also 
includes  separate  entries  for  energy  and 


"Further.  Form  1.15A.  unlike  SEC  Form  17-H. 
does  not  call  for  Information  concerning  purchased 
options  or  risk  arbitrage. 


"The  terra  "financial  instrument"  is  defined  in 
SFAS  105  as  cash,  evidence  of  an  ownership 
interest  in  an  entity  or  a  contract  that  both: 

a.  Imposes  on  one  entity  a  contractual  obligation 
(1)  to  deliver  cash  or  another  financial  instrument 
to  a  second  entity  or  (2)  to  exchange  financial 
instruments  on  potentially  unfavorable  terms  with 
the  second  entity:  and 

b.  Conveys  to  that  second  entity  a  contractual 
right  (1)  to  receive  cash  or  another  financial 
instrument  from  the  first  entity  or  (2)  to  exchange 
other  financial  instruments  on  potentially  favorable 
terms  with  the  first  entity. 

''"Accounting  loss"  is  further  defined  as  the  loss 
that  may  have  to  be  recognized  due  to  credit  and 
market  risk  as  the  result  of  the  obligations  from  a 
financial  instrument. 
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precious  metal  swaps.  The  same 
categor>-  breakdown  would  also  apply 
for  reporting  futures  and  forwards  on 
proposed  Form  1.15A.  This  is  in 
contrast  to  SEC  Form  17-H,  which 
breaks  down  the  reporting  of  futures 
and  forward  contracts  by  three 
categories  of  underlying  instrument;  (1) 
U.S.  Treasury  and  mortgage-backed 
securities;  (2)  other  securities;  and  (3) 
all  others.  In  addition,  Form  1.15A 
would  require  separate  listing  of  all 
swaps  and  forwards  by  three  different 
maturities:  less  than  one  year;  one  to 
five  years;  and  more  than  five  years. 

These  changes  are  intended  to  take 
account  of  differences  between  banking 
and  securities  reporting  of  off-balance 
sheet  exposures  and  ongoing 
discussions  on  data  relative  to  macro- 
prudential,  as  opposed  to  micro- 
pnidential,  risk.  The  Commission 
requests  comment  as  to  whether 
additional  maturity  breakdowns  under 
one  year  or  over  five  years  would  be 
appropriate,  particularly  in  the  case  of 
interest  rate  instruments. 

Rule  1.13  requires  the  above 
information  to  be  filed  on  Form  1.1 5A 
on  an  annual  basis  within  105  days  after 
the  end  of  each  fiscal  year.  Quarterly 
updates  would  be  required  within  60 
calendar  days  after  the  end  of  any  fiscal 
quarter  in  which  a  change  of  20  percent 
or  greater  in  any  line  item  has  occurred 
since  the  FCM's  last  filing  with  the 
Commission.  An  FCM  may  elect  to  file 
this  information  routinely  for  each  fiscal 
quarter. 

The  Commission  requests  comment  as 
to  whether  a  materiality  standard,  as 
compared  to  a  quantitative  threshold, 
should  be  used  to  determine  whether 
quarterly  updates  are  required  or 
whether  a  routine  quarterly  filing 
requirement  would  be  preferable  to  an 
update  requirement  triggered  by  a 
change  in  any  line  item.  Comment  is 
also  requested  as  to  whether  any 
efficiencies  in  reporting  would  be 
achieved  if  large  trader  account 
numbers  were  substituted  for  domestic 
exchange  traded  futures  positions. 

6.  Extensions  of  Credit 

Paragraph  (a){l)(vii)  of  proposed  Rule 
1.14  would  require  an  FCM  to  maintain 
records  of  the  aggregate  amount  as  of 
quarter  end  of  all  material  unsecured 
extensions  of  credit  by  each  MAP. 
including  a  description  of  any 
extensions  of  credit  to  a  single  borrower 
which  exceed  the  Materiality  Threshold. 
Annual  filing  of  this  information  would 
be  required  on  Form  1.1 5A  pursuant  to 
proposed  Rule  1.15.  If  a  change  of  20 
percent  or  greater  occurs  in  the 
information  last  filed  with  the 
Commission,  a  quarterly  update  must  be 


filed  within  60  calendar  days  after  the 
end  of  the  fiscal  quarter  in  which  such 
a  change  occurred.  An  FCM  may,  at  its 
option,  file  this  information  routinely 
for  each  fiscal  quarter. 

The  information  required  under  this 
paragraph  is  essentially  the  same  as  that 
required  under  the  SEC's  risk 
assessment  rules.  However,  the 
Commission's  proposal  does  not  break 
out  bridge  loans  as  a  separate  listing 
under  this  heading.  Rather,  a  bridge 
loan,  if  material,  would  be  treated  the 
same  as  and  be  grouped  together  with 
any  other  material  unsecured  extensions 
of  credit  for  recordkeeping  and 
reporting  purposes  under  the 
Commission's  proposal. 

7.  Commercial  Paper  and  Other 
Financing  Information 

Paragraph  (a)(l)(viii)  of  Rule  1.14 
would  require  FCMs  to  keep  records  of 
the  aggregate  amount  at  fiscal  quarter 
end  of  commercial  paper,  secured  and 
unsecured  borrowing,  bank  loans,  lines 
of  credit  and  the  principal  installments 
of  long-term  or  medium-term  debt 
scheduled  to  mature  within  one  year. 
Under  proposed  Rule  1.15  this 
information  would  be  required  to  be 
filed  on  Form  1.15A  annually  unless  a 
change  of  20  percent  or  greater  occurs 
in  any  of  the  information  last  filed  with 
the  Commission  pursuant  to  either 
paragraph  (a)(2)(iii)  or  (a)(4)  of  Rule 
1.15.  in  which  case  a  quarterly  update 
would  be  required  to  be  filed  within  60 
calendar  days  after  the  end  of  the  fiscal 
quarter  in  which  such  a  change 
occurred.  An  FCM  may.  at  its  option, 
file  this  information  routinely  for  each 
fiscal  quarter.  The  information 
discussed  above  is  of  the  same  nature  as 
that  called  for  under  the  SEC's  risk 
assessment  regulations,  except  that  the 
proposed  rule  generally  calls  for  such 
information  to  be  reported  in  the 
aggregate  for  the  FCM's  MAPs  rather 
than  for  each  MAP  as  required  under 
SEC  rules. 

8.  Real  Estate  Information 

Proposed  Rule  1.14(a)(l)(ix)  requires 
FCMs  to  maintain  information 
concerning  the  annual  gross  income 
derived  from  real  estate  activities, 
including  mortgage  loans  and 
investments,  for  each  MAP  that  derived 
more  than  20  percent  of  its  gross  income 
(loss)  from  such  activities  during  the 
fiscal  year.  This  information  would  be 
required  to  be  reported  annually  on 
Form  1.1 5 A.  The  information  required 
under  the  SEC's  risk  assessment  rules 
regarding  a  MAP'S  real  estate  activities 
is  considerably  more  detailed  than  that 
which  would  be  required  under  the 
Commission's  proposed  rules.  The 


SEC's  rules  require  that  a  broker-dealer 
maintain  and  file  information  regarding 
anv  real  estate  activities  of  a  MAP, 
without  regard  to  the  percentage  of  gross 
income  derived  from  such  activities, 
and  call  for  a  variety  of  types  of 
information  concerning  each  MAP's  real 
estate  operations.'''  The  proposed  rules 
would  require  reporting  of  the  annual 
gross  income  derived  from  real  estate 
activities  for  any  MAP  that  derived 
more  than  20  percent  of  its  gross  income 
(loss)  from  such  activities  during  the 
fiscal  year.  Although  the  Commission 
may  ask  for  supplemental  information 
concerning  a  MAP's  real  estate  activities 
if  necessary-  in  the  circumstances,  the 
Commission  believes  that,  in  the  first 
instance,  the  information  requested 
under  the  proposed  rules  should  be 
sufficient  to  highlight  the  real  estate 
activities  of  those  MAPs  which  may 
require  additional  review.  The 
Commission  requests  comment, 
however,  as  to  whether  more  detailed 
information,  such  as  is  called  for  by  the 
SEC's  rules,  should  be  required. 

9.  Information  Regarding  Noncustomer 
Accounts 

Paragraph  (a)(l)(x)  of  Rule  1.14  would 
require  an  FCM  to  maintain  on  a 
quarterly  basis  the  gross  notional  value, 
long  and  short,  of  open  positions  in 
noncustomer  accounts,  as  that  term  is 
defined  in  Rule  1.17(b)(4).3»  the 
percentage  of  this  value  compared  to  the 
FCM's  adjusted  net  capital,  the 
percentage  of  the  notional  value  of 
noncustomer  accounts  carried  by  the 
futures  commission  merchant  that  are 
bona  fide  hedging  positions  in 
accordance  with  Rule  1.3(z),  and  the 
percentage  of  the  aggregate  notional 
value  of  noncustomer  accounts  carried 
for  the  purpose  of  managing  the  risk  of 


"  For  example,  the  SEC's  rules  require  that  a 
broker -dealer  maintain  and  file  information 
concerning  a  material  associated  person's  real  estate 
mortgage  or  loan  investment  type,  a  geographic 
distribution  of  such  activities  by  year,  the  value  of 
loans  that  are  noncurrent,  are  in  the  process  of 
foreclosure  or  have  been  restructured,  the 
allowance  for  losses  on  loans  and  investments  and 
information  concerning  risk  concentration  in  the 
materia!  associated  person's  investment  and  loan 
portfolio.  See  17  CFR  240.17h-lT(a)(l)(x). 

'"Rule  1.17fb)(4)  dePmes  a  "noncustomer 
account"  as  a  commodity  futures  or  option  account 
carried  on  the  books  of  an  FCM  "which  is  not 
included  in  the  definition  of  customer  or  *   *   * 
proprietary  account  (as  defined  in  S  1.17(b)(3))." 
"Proprietary  account"  is  defined  in  Rule  1.17(b)(3) 
to  mean  a  commodity  futures  or  option  account 
carried  on  the  books  of  the  FCM  for  the  FCM  itself, 
or  for  general  partners  In  the  FCM.  Essentially,  the 
definition  of  noncustomer  account  includes 
proprietary  accounts  as  defined  in  Rule  1.3(y)  other 
than  the  account  of  the  FCM  itself  or  its  general 
partners.  Noncustomer  accounts  would  thus 
include,  among  others,  accounts  of  affiliates  of  the 
FCM  that  are  under  common  control  with  the  FCM. 
that  control  the  FCM.  or  are  controlled  by  the  FCM. 
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cash  market  commitments  that  mature 
more  than  12  months  from  quarter  end 
and  more  than  60  months  from  quarter 
end,  compared  to  the  aggregate  notional 
value  of  open  positions  in  all 
noncustomer  accounts  carried  by  the 
FCM.  Large  positions  carried  in 
noncustomer  accounts  of  an  FCM  may 
represent  a  significant  exposure  of  the 
FCM  to  risks  created  by  its  affiliate's 
trading  activities  relative  to  cash  flow  or 
financing  shortages.  The  nnture  of  the 
affiliate's  aaivities,  j  e.,  whether  the 
positions  are  for  hedging  purposes  or  for 
speculation  and,  if  fir  hedging  or  risk 
management  purposes,  the  maturities  of 
the  cash  positions  being  offset,  may  bear 
significantly  upon  the  risks  assumed  by 
the  FCM  carrying  an  affiliate's  account. 

The  Commission  believes  that  the  size 
and  nature  of  noncustomer  accounts 
carried  by  the  FCM  are  likely  to  be 
important  components  of  risk 
assessment  information,  particularly  in 
circumstances  in  vvhivJi  futures 
positions  carried  for  affiliates  are  either 
not  of.'set  by,  or  ar«j  imperfectly 
correlated  with,  cash  positions  at  the 
affiliate.  Accordingly,  information 
concerning  such  positions  is  necessary 
for  a  complete  risk  assessment 
evaluation  of  an  FCM.  The  noncustomer 
account  information  that  would  be 
required  under  the  proposed  rules 
would,  for  the  most  part,  be  maintained 
by  the  FCM  as  part  ot  its  required 
recordkeeping  under  current  rules  ^  and 
could  be  used  to  trigger  more  extensive 
financial  oversight  by  the  CFTC.  To  the 
extent  that  additional  information  is 
required  to  be  maintained  and  reported 
concerning  the  maturities  of  cash 
commitments  which  a  SL\P  is  hedging 
or  the  risks  of  which  the  MAP  is 
managing  by  means  of  futures 
transactions  carried  by  the  FCM,  the 
information  requested  is  nfl^erial  to  the 
FCM's  own  risk  managemeij'program 
and  should  be  readily  acce^ible  to  the 
FCM. 

Rule  1.15(a)(l)(iii)  would  initially 
require  filing  of  the  information 
discussed  above  within  90  calendar 
days  of  the  rule's  effective  date  or  60 
calendar  days  from  the  date  of  the 
FCM's  registration  if  later.  Thereafter, 
Rule  1.15(a)(3)  would  require  this 
information  to  be  filed  within  60 
calendar  days  after  the  end  of  each  fiscal 
quarter,  and  1.46. 

C.  Information  Required  Upon  the 
Occurrence  of  Certain  Events 

The  proposed  rules  would  require  the 
majority  of  the  required  risk  assessment 
information  to  be  filed  on  an  annual 


basis,  with  updates  to  be  provided  at  the 
end  of  a  quarter  only  if  a  change  of  20 
percent  or  greater  has  occurred  in  the 
information  provided  to  the 
Commission  since  the  FCM's  last  risk 
assessment  filing.  Only  information 
concerning  noncustomer  accounts, 
which  is  either  wholly  or  largely  within 
the  scope  of  the  FCM's  routine 
recordkeeping  systems,  would  be 
required  routinely  on  a  quarterly  basis. 
This  approach  differs  from  that  adopted 
by  the  SEC,  which  generally  requires 
routine  quarterly  repxirting.  In  lieu  of 
requiring  routine  quarterly  filing  of 
substantial  information  concerning  each 
affiliate's  activities,  the  Commission's 
proposed  rules  identifv'  certain 
extraordinary  events  which  trigger  a 
required  notice  to  the  Commission. 
Upon  receipt  of  notice  of  such  an  event, 
the  Commission  may  then  detennine 
whether  supplemental  information 
should  be  requested  of  the  FCM.  in  light 
of  the  circumstances  of  the  FCM  and  its 
affiliated  entities,  the  nature  of  the  event 
triggering  the  notice  requirement  and 
other  available  information  concerning 
the  FCM. 

The  proposed  rule  would  require 
notification  to  the  Commission  upon  the 
occurrence  of  any  of  eight  "triggering" 
events  which  may  indicate  a  basis  for 
further  inquiry  or  closer  scrutiny  of  the 
FCM.  In  specifying  "triggering"  events 
requiring  notice  to  the  Commission, 
together  with  quarterly  updates  of 
significant  changes  in  financial 
information,  the  Commission  has 
endeavored  to  construct  a  reporting 
system  that  minimizes  routine  filings 
and  operates  instead  to  identify 
potentially  significant  events  fi-om  a 
financial  monitoring  perspective  that 
should  be  readily  evident  to  the  FCM, 
are  objectively  or  quantitatively  defined, 
evidence  circumstances  likely  to 
warrant  further  review,  and  should 
occur  infrequently.  An  FCM  would  be 
required  to  notify  the  Commission  (by 
notice  to  the  Director  of  the  Division  of 
Trading  and  Markets  or  the  Director's 
designee)  *>  within  three  business  days 
of  the  occurrence  of  any  event  specified 
in  paragraph  (b)(2)  of  proposed  Rule 
1.15  except  to  the  extent  that  shorter 
periods  are  specified  in  paragraphs 
(b)(2)(i)  and  fb)(2)(viii)  with  respect  to 
particular  triggering  events.  After 
reviewing  the  notice  filed  by  an  FCM, 
additional  information  may  be 
requested  from  the  firm  or  a  relevant 
regulatory  agency,  as  determined  to  be   . 
necessary  in  the  circumstances.  The 


"See.  genemtly.  Rule  1.35:  see  also  Rules  1.33, 
1.37  and  146. 


"The  Director  of  the  Division  cf  Trading  and 
Marktts  is  Renerdlly  delegated  the  authority  to  act 
on  tjchalf  of  the  Commission  with  respect  to  the 
proposed  risk  assessment  regulations. 


Commission  requests  com.raent, 
however,  as  to  whether  the  notice  of 
occurrence  of  a  triggering  event  should 
be  required  to  be  accompanied  by  an 
explanation  of  the  circumstances  giving 
rise  to  the  occurrence  such  that 
supplemental  inquiries  might  be 
obviated  in  many  cases. 

Comment  is  also  requested,  in  view  of 
the  recordkeeping  requirements  of 
proposed  Rule  1.14,  as  to  whether  any 
^efficiencies  would  be  ariiieved  by 
limiting  the  reporting  of  certain 
information  required  on  Form  1.15A  to 
a  response  for  a  request  for  information 
in  the  event  of  a  triggering  event.  In  this 
connection,  commenters  should 
specifically  address  what  routine 
information  would  be  sufficient  to 
provide  such  understanding  of  group 
activities  and  exposures  as  may  be 
necessary  to  provide  background  about 
the  liquidity  management  of  the  group 
and  to  assist  in  evaluating  potential 
risks  and  the  significance  of  a  triggering 
event  to  the  regulated  FCM. 
Commenters  should  also  address  the 
practicability  of  developing 
particularized  information  on  a 
sufficiently  timely  basis,  if  such 
information  were  only  provided  upon  a 
triggering  event,  to  assist  the 
Commission's  management  of 
emergency  situations.  For  example, 
when  market  surveillance  special  calls 
are  made,  generally  a  response  is 
required  within  24  hours. 

Under  the  proposed  rule,  the 
following  events  would  require  notice  to 
the  Commission. 

1.  Reduction  in  FCM's  Adjusted  Net 
Capital  or  Parent's  Stockholders'  Equity 

The  Commission  believes  that  a 
sudden  major  reduction  in  the  adjusted 
net  capital  of  an  FC\i  or  the 
consolidated  stockholders'  equity  of  the 
FCM's  parent  may  be  an  indication  of 
impending  financial  difficulties  and 
should  be  brought  to  the  Commission's 
attention.  Accordingly,  the 
Commission's  proposed  rules  require 
that  an  FCM  notify  the  Commission  of 
any  such  reduction.  Paragraph  (b)(2)(i) 
of  Rule  1.15  requires  an  FCM  to  notify 
the  Commission  of  any  reduction  of  20 
percent  or  more  in  its  adjusted  net 
capital  as  last  reported  on  its  financial 
reports  filed  with  the  Commission 
pursuant  to  Rule  1.10.  The  FCM  must 
provide  notice  within  two  business  days 
of  any  such  reduction  caused  by  an 
activity  in  the  normal  course  of 
business,  such  as  an  operating  loss, 
proprietary  trading  loss  or  increase  in 
charges  against  net  capital,  or  at  least 
two  business  da\s  prior  to  any 
extraordinary  transactions  or  series  of 
transactions,  such  as  a  dividend 
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payment  or  making  of  a  loan.  This 
notification  requirement  is  essentially 
the  same  as  that  provided  in  Rule  921 
of  the  Chicago  Mercantile  Exchange 
("CME"),  which  requires  that  an  FCM 
notify  the  CME  within  48  hours  after 
activities  in  the  normal  course  of 
business  or  at  least  two  business  days 
prior  to  any  extraordinary  transaction  or 
series  of  transactions  that  cause  greater 
than  a  twenty  percent  reduction  in  the 
FCM's  last  reported  adjusted  net 
capital.^!  SEC  regulations  also  require 
notice  in  the  event  of  withdrawals, 
advances  or  loans  by  a  broker-dealer  or 
its  consolidated  subsidiaries  or  affiliates 
that  exceed  certain  thresholds.*^ 

Similarly,  paragraph  (b)(2)(v)  of  the 
rule  requires  an  FCM  to  notify  the 
Commission  of  any  reduction  of  20 
percent  or  more  of  its  parent's 
consolidated  stockholders'  equity  from 
the  date  of  the  parent's  last  quarterly 
consolidated  financial  statements.  Such 
notice  must  be  provided  within  three 
calendar  days  of  any  such  reduction. 

2.  Outflow  of  FCM's  Assets 

Paragraph  fb)(2)(ii)  of  Rule  1.15 
requires  an  FCM  to  notifj'  the 
Commission  of  any  outflow  of  assets 
from  the  FCM  which  in  the  aggregate  in 
any  30  calendar  day  period  exceeds  20 


'I  The  Commodity  Exchdnge.  Inc.  ( "COMEX"), 
New  York  Mercantile  Exchange  ("NYMEX")  and 
Chicago  Board  of  Trade  ("CBT")  have  adopted 
.similar  rules.  See  COMEX  Rule  7.08(a);  NYMEX 
Rule  2.14(D);  and  CBT  Rule  285.03. 

«17CrR240.15c.Vl(e)(l)  (1993).  In  general,  the 
SEC  rule  provides  that  a  broker-dealer  or 
consolidated  subsidiary  or  affiliate  must  notify  the 
SEC:  (1)  Two  business  days  prior  to  any 
withdrawals,  advances  or  loans  which  on  a  net 
basis  exceed  in  the  aggregate  in  any  30  calendar  day 
period  30  percent  of  ihe  broker-dealer's  excess  net 
capital;  or  (2)  two  business  days  after  withdrawals, 
advances  or  loans  which  on  a  net  basis  exceed  in 
the  aggregate  in  any  30  calendar  day  period  20 
percent  of  the  broker-dealer's  excess  net  capital. 
The  rule,  however,  is  limited  to  the  following  types 
of  transactions  that  cause  an  equity  reduction;  (1) 
Withdrawals  by  action  of  a  stockholder  or  partner; 
(2)  redemption  or  repurchase  of  stock  by  a 
consolidated  entity:  (3)  payment  of  dividends  or 
any  similar  distribution;  or  (4)  an  unsecured 
advance  or  loan  made  to  a  stockholder,  partner,  sole 
proprietor,  employee  or  affiliate.  Pursuant  to  SEC 
Rule  15c3-l(e)(3)(i).  the  SEC  also  may  restrict  for 
up  to  twenty  business  days  any  withdrawal  of 
equity  capital  by  a  broker -dealer  or  unsecured  loan 
or  advance  to  a  stockholder,  partner,  sole 
proprietor,  employee  or  affiliate  if:  (1)  Such 
advance  or  loan  when  aggregated  with  all  other 
withdrawals,  advances  or  loans  on  a  net  basis 
during  a  30  calendar  day  period  exceeds  30  percent 
of  the  broker-dealer's  excess  net  capital;  or  (2)  the 
SEC  concludes  that  the  withdrawal,  advance  or  loan 
may  be  detrimental  to  the  broker-dealer's  financial 
integrity,  may  unduly  jeopardize  the  broker-dealer's 
ability  to  repay  customer  claims  or  other  liabilities 
which  may  cause  a  significant  impact  on  the 
markets  or  expose  the  broker-dealer's  customers  or 
creditors  to  loss.  17  CFR  240.15c3-l(e)(3)(i)  (1993). 
See  also  17  CFR  240.15c3-l(c)(2)  (1993)  (placing 
various  other  limitations  on  withdrawals  of  broker- 
dealer's  equity  capital). 


percent  or  more  of  the  FCM's  excess 
adjusted  net  capital.  The  rule  explicitly 
excludes,  however,  securities 
transactions  between  FCMs  and  their 
MAPs  which  occur  in  the  ordinary 
course  of  business  where  payment  is 
made  within  two  business  days,  and 
aggregate  withdrawals  equalling 
5500,000  or  less  (computed  on  a  net 
basis)  within  a  30  calendar-day  period. 
This  provision  would  enable  the 
Commission  to  receive  current 
information  on  matters  that  materially 
impact  the  financial  resources  of  a 
futures  commission  merchant  and  to 
update  the  Commission's  records 
regarding  the  amount  of  an  entity's 
adjusted  net  capital  and  other  financial 
resources  maintained  by  a  firm,  which 
otherwise  could  become  materially 
inaccurate.  This  notice  requirement  is 
similar  to  a  requirement  in  the  SEC's  net 
capital  rule  which  requires  broker- 
dealers  to  notify  the  SEC  of  certain 
withdrawals  of  equity  capital. '•^  The 
Commission's  rule  is,  however,  both 
more  lenient  and  broader  than  the  SEC 
rule.  The  Commission's  proposal  allows 
three  business  days  for  an  FCM  to  notify 
the  Commission  of  any  transaction 
which  falls  within  the  proposed  rule,  as 
opposed  to  the  advance  notice  or  two 
business  day  notification  requirements 
established  by  the  SEC.  However,  the 
Commission  requires  notice  of  "any 
outflow  of  assets"  that  meets  the  criteria 
set  forth  in  the  proposed  rule  and 
therefore  potentially  could  require 
notice  of  certain  transactions  that  would 
not  affect  an  entity's  regulatory  capital 
and  therefore  would  not  fall  within  the 
SEC's  notice  provisions. 

3.  Losses 

Paragraph  (b)(2)(iii)  of  proposed  Rule 
1.15  would  require  an  FCM  to  notify  the 
Commission  if  aggregate  cumulative 
losses  occurring  in  all  noncustomer 
accounts  (as  defined  in  Rule  1.17fb)(4)) 
carried  by  the  FCM  exceed:  (1)  In  any 
30  day  period,  the  greater  of  10  percent 
of'the  last  reported  consolidated 
stockholders'  equity  of  the  FCM's  parent 
or  $50  million:  or  (2)  in  any  12-month 
period,  the  greater  of  20  percent  of  the 
last  reported  consolidated  stockholders' 
equity  of  the  FCM's  parent  or  $100 
million. 

This  provision  is  designed  to  assure 
that  the  FCM  alerts  the  Commission  to 
material  losses  in  the  futures  markets  to 
the  extent  such  losses  are  incurred  by 
the  consolidated  group  in  noncustomer 
accounts  carried  by  the  FCM.  Since 
reporting  under  this  provision  is 
triggered  by  losses  in  the  futures 
markets  and  does  not  depend  upon  a 


computation  of  corporate  net  income 
pursuant  to  generally  accepted 
accounting  principles,  it  is  a  simple  and 
relatively  sensitive  reporting  device. 
Although  the  Commission  recognizes 
that  losses  on  futures  transactions  may 
be  offset  by  corresponding  gains  on 
related  cash  positions,  this  notice 
provision  is  intended  to  permit  the 
Commission  to  make  early  inquiries 
regarding  financial  strategies  or 
positions  that  may  be  causing  material 
cash  flow  demands  on  the  resources  of 
the  consolidated  group  of  which  the 
FCM  is  a  part. 

Paragraph  (b)(2)(iv)  of  Rule  1.15  is 
intended  to  alert  the  Commission  to 
large  losses  occurring  at  a  MAP  which 
may  affect  the  consolidated  group's 
financial  stability.  This  provision 
requires  an  FCM  to  notify  the 
Commission  of  any  net  loss  at  a  MAP 
during  any  quarter  which  exceeds  30 
percent  of  the  MAP's  last  reported  net 
worth  or  20  percent  of  the  FCM's 
adjusted  net  capital. 

4.  Changes  in  Credit  or  Capital  Rating 

Paragraph  (b)(2)(vi)  of  Rule  1.15 
requires  an  FCM  to  notify  the 
Commission  of  any  reduction  in  a 
M.^P's  credit  rating  by  Standard  & 
Poor's  Corporation,  Moody's  Investor 
Services.  Inc.  or  any  other  nationally 
recognized  rating  service.  As  over-the- 
counter  transactions  may  be  conducted 
through  unregulated  entities  that  are 
heavily  dependent  upon  high  credit 
ratings  for  the  conduct  of  their  business, 
a  change  in  credit  rating  may  be  very 
material  to  such  entities'  operations. 
Consequently,  reporting  under  this 
provision  will  alert  the  Commission  to 
events  which  could  adversely  impact 
the  FCM  or  its  consolidated  group. 

Paragraph  (b)(2)(vii)  requires  an  FCM 
to  notify  the  Commission  if  a  MAP  files 
a  notice  with  a  banking  regulator  stating 
that  an  adjustment  to  its  capital  category 
may  have  occurred.  A  reduction  in 
capital  category  may  have  been  due  to 
financial  or  other  events  of  which  the 
Commission  has  not  yet  become  aware. 
Under  banking  regulations,  an  entity 
subject  to  the  supervision  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Office  of  Thrift  Supervision, 
the  Federal  Deposit  Insurance 
Corporation  or  the  Office  of  the 
Comptroller  of  the  Currency  must 
provide  written  notice  to  its  supervisory 
agency  or  agencies  that  an  adjustment  to 
the  entity's  capital  category  may  have 
occurred,  no  later  than  15  calendar  days 
following  the  date  that  any  material 
event  has  occurred  that  would  cause  the 


"See  supra  note  42. 
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entity  to  be  placed  in  a  lower  capital 
category.-** 

5.  Guarantee  Agreements 

Paragraph  (b){2)(viii)  of  Proposed  Rule 
1.15  would  require  an  FCM  to  notify  the 
Commission  three  business  days  prior  to 
the  effective  date  of  any  agreement 
whereby  the  FCM  agrees  to  guarantee 
the  obligation  of  any  affiliated  entity. 
The  Commission  wishes  to  emphasize 
that  this  provision  applies  to  agreements 
between  the  FCM  and  any  affiliate  and 
is  not  limited  to  guarantee  agreements 
entered  into  with  a  M.AP.^-''  Notice  under 
this  provision  would  inform  the 
Commission  as  to  new  financial 
obligations  undertaken  by  an  FCM  that 
may  have  a  material  impact  upon  the 
firm's  regulatory  capital  and  may  not  yef 
have  been  reflected  in  financial  reports 
filed  with  the  Commission.  Upon 
receipt  of  a  notice  under  this  provision, 
depending  upon  the  nature  and  extent 
of  the  guarantee,  the  Commission  may 
request  a  current  pro  forma  computation 
of  an  FCM's  adjusted  net  capital 
position,  which  would  indicate  the 
potential  impact  on  adjusted  net  capital 
of  any  newly  undertaken  guarantees. 

D.  Exemptions  and  Special  Provisions 

Under  Section  4f(c).  the  Commission 
may  e.xempt,  "under  such  terms  and 
conditions  and  for  such  periods  as  the 
Commission  shall  provide,"  any  person 
or  class  of  jjersons  from  rules  issued 
pursuant  to  that  provision.  Section  4f(c) 
of  the  Act  directs  tiie  Commission  to 
consider  the  following  general  factors  in 
determining  whether  to  grant  such 
exemptions:  (1)  Whether  the 
information  requested  is  available  from 
another  supervisory  agency;  (2)  the 
primary  business  of  an  affiliated  person; 
(3)  the  nature  and  extent  of  domestic  or 
foreign  regulation  of  the  affiliated 
person  s  activities;  (4)  the  nature  and 
extent  of  the  FCM's  commodity  futures 
and  options  activities:  and  (5)  the 
amount  of  assets  and  revenues  derived 
from  and  involved  in  United  States 
futures  markets. 

Based  upon  these  factors  and  the 
purposes  of  tiie  risk  assessment  ruJes. 
the  Commission  has  detennined  to 
provide  an  exemption  for  FCMs  who. 
based  on  the  amount  of  customer  funds 
held  and  adjusted  net  capital 
maintained,  appear  to  engage  in  only 
small  amounts  of  futures  and  options 
activities.  Further,  the  proposed  rules 
provide  sped.il  provisions  for  entities 


which  are  subject  to  the  regulatory 
oversight  of  other  domestic  and  foreign 
regulatory  bodies.  With  respect  to  FCMs 
that  are  not  otherwise  exempt,  the 
proposed  rules  permit  an  FCM,  by 
application,  to  request  individual 
exemptions  from  the  rules  which  would 
be  considered  by  the  Commission  on  a 
casc-by-case  basis. 

1.  Exemption  Based  on  Level  of 
Customer  Funds  and  Net  Capital 

Preliminarily,  the  Comniission  has 
determined  to  focus  its  risk  assessment 
program  upon  those  FCMs  which 
appear  to  be  significantly  engaged  in 
futures  and  options  trading  or  which,  by 
virtue  of  their  status  as  clearing 
members  *>  of  exchanges  may  have  a 
significant  impact  upon  the  financial 
integrity  of  the  exchange  marketplace. 
In  this  regard,  the  Com.mission  is 
proposing  to  exempt  from  the  risk 
assessment  requirements  all  FCMs, 
other  than  clearing  member  finns,  that 
hold  customer  funds  of  less  than 
$6,250,000  •»7  and  maintaiji  adjusted  net 
capital  of  less  than  $5,000,000, 
calculated  as  of  the  FCM's  fiscal  year- 
end.-*^  Of  course,  the  Commission  may 
re-evaluate  these  customer  funds  and 
adjusted  net  capital  levels  at  a  later  date 
should  experience  indicate  that  they  are 
either  too  high  or  too  low  given  the 
objective  of  the  risk  assessment  rules  to 
provide  the  Commission  witti  data 
designed  to  reduce  risks  to  the  futures 
markets  and  users  of  regulated 
intermediaries  transacting  in  these 
markets  arising  from  the  financial 
deterioration  of  an  FCM  or  related 
company. 

Currently,  the  Commission  requires 
an  FCM  to  calculate  its  minimum 
adjusted  net  capital  requirement  by 
multiplying  the  amount  it  is  required  to 
segregate  and  set  aside  in  special 
accounts  for  the  benefit  of  its  customers 
by  four  percent,  subject  to  a  minimum 
dollar  requirfement  of  $50,000.'» 


".Sf*  12  CFR  208.32(cMl993):  12  CFR 
565  iicHl9<J3),  12aR325.102lc)(1993|;a.ncl  12 
aR6.3(c)(  19931 

«  However,  the  establishment  of  such  a  guarantee 
arrangement  may  result  In  the  affiliate  becoming  a 
MAf> 


■•"Rule  l-3(c)  defines  "clearing  member"  as  any 
person  who  is  a  member  of.  or  enjoys  the  privilege 
of  clearing  trades  in  hu  own  name  through,  the 
clearing  organization  of  a  contract  market. 

"In  determining  the  dollar  amount  of  customer 
funds  held  by  an  KCM  at  fiscal  year-end.  funds 
required  to  be  segregated  pursuant  to  section  4d(2) 
of  the  Act  and  set  aside  pursuant  to  part  30  of  the 
Commission's  rules  are  required  to  be  included. 
The  Commission  requests  comment  as  to  whether 
the  calculation  of  customer  funds  for  this  purpose 
should  be  the  same  as  that  for  Rule  1.17  capita) 
computalion  purpoce.  i.e.,  whether  long  option 
values  should  be  deducted. 

■•"The  Commission  estimates  that  approximately 
200  FCMs  would  be  covered  under  the  proposed 
rules.  A  substantial  percentage  of  these  FO^s  either 
are  dually  registered  as  broker-dealers  reporting 
under  the  SEC's  risk  assessment  rules  or  are 
affiliated  with  a  reporting  broker-dealer,  bank  or 
insurance  company. 

"See  Commi-ssion  Rule  1.17(a)(lHi). 


However,  Commission  Rule  170.15 
provides  that  "(e)ach  person  required  to 
register  as  a  futures  commission 
merchant  must  become  and  remain  a 
member  of  at  least  one  futures 
association  which  is  registered  under 
section  17  of  the  Act  and  which 
provides  for  the  memljership  therein  of 
such  futures  commission  merchant, 
unless  no  such  futures  association  is  so 
registered."  The  Commission  approved 
an  increase  in  the  minimum  dollar 
requirement  for  member  FCMs  of  the 
NFA,  currently  the  only  registered 
futures  association,  from  $50,000  to 
$250,000,  effective  December  31,  1990. 
This  increase  effectively  requires  all 
FCMs  to  maintain  adjusted  net  capital  of 
at  least  S250.000.  Therefore,  the 
Commission  believes  that  it  is 
appropriate  to  use  as  the  minimum  level 
for  the  application  ofthose  rules  that 
level  of  customer  funds  carried  by  an 
FCM  where  an  increase  in  such  amount 
of  funds  will  effectively  cause  an 
increase  in  the  minimum  adjusted  net 
capital  requirement.  Based  upon  the 
NFA  minimum  dollar  amount  and  the 
Commission's  basic  four  percent 
calculation,  that  level  is  $6,250,000. 

The  Commission  further  believes  that, 
even  if  an  FOvI  is  not  carrying  any 
customer  funds,  it  may  be  engaged  in 
proprietary  trading  or  trading  for 
noncustomcT  accounts  to  an  extent  that 
could  create  the  potential  for  risks  to 
other  market  participants  or  systemic 
risks.  The  Commission  is  therefore 
proposing  $5  million  of  adjusted  net 
capital  as  an  additional  minimum  level 
for  application  of  these  rules,  even  if  a 
firm  is  not  carrying  the  minimum  level 
of  customer  funds  of  $6,250,000.  In 
determining  this  amount,  the 
Commission  examined  data  concerning 
the  financial  condition  of  registered 
FCMs  and  comparable  SEC  rules. 'o 

The  Commission  requests  comment  as 
to  the  appropriateness  of  the  adjusted 
net  capital  and  customer  funds 
exemption  levels  established  by  the 
proposed  rules. 

2.  Special  Provisions  for  Certain 
Regulated  Entities 

a.  Broker-Dealers.  The  legislative 
history  of  section  4f(r)  of  the  FTP.'\ 
indicates  that  Congress  intended  that,  in 
promulgating  its  risk  assessment  rules, 
the  Commission  would  "avoid  imposing 


""The  comparable  SEC  figure  is  S20  millioa  17 
CFR240.17b-lT(d)(l)(iv)and240.17h-2TCb«l)(iv). 
However,  given  the  relative  size  of  securities  and 
futures  market  activity,  the  degree  of  leverage  in 
futures  transactions,  and  the  fact  that  the 
Commission  is  proposing  a  materiality  threshold  of 
S20  million,  as  compared  to  the  SEC's  $100  million. 
a  55  million  adjusted  net  capital  ceiling  for 
exemption  from  these  rules  appears  to  be  an 
appropriate  level. 
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unnecessary  paperwork  burdens  upon 
securities  brokers  or  dealers  regulated 
by  the  SEC."  '•^  As  noted  above,  the  SEC 
has  adopted  interim  risk  assessment 
rules  which  require  recordkeeping  and 
quarterly  reporting  of  comprehensive 
information  concerning  material 
affiliates  of  broker-dealers.  The 
proposed  rules  derive  in  significant 
measure  from  the  SEC's  risk  assessment 
rules  and  are  intended  to  facilitate 
reporting  by  FCMs  that  are  either  also 
registered  as  broker-dealers  and  are 
required  to  report  to  the  SEC  pursuant 
to  the  SEC's  rules  or  are  part  of  a 
holding  company  group  that  includes  a 
broker-dealer  rSporting  pursuant  to  the 
SEC's  rules.  The  rules  also  contemplate 
coordination  with  other  regulators  and 
the  use  of  triggering  events  to  diminish 
routine  paperwork.  In  light  of  the  SEC's 
risk  assessment  requirements,  the 
Commission's  proposed  rulfs  permit 
FQvis  that  are  dually  registered  as 
securities  broker-dealers  or  that  have 
affiliates  that  are  registered  as  broker- 
dealers  to  file  SEC  Form  17-H,  the 
SEC's  ri.sk  assessment  information  form, 
in  partial  compliance  with  the 
Commission's  proposed  rules. 
Geuerallv.  under  proposed  Rule 
1.15(d)(1).  an  FCM  Uiat  is  dually 
registered  as  a  broker-dealer  or  that  has 
an  affiliate  that  is  registered  as  a  broker- 
dealer  would  be  deemed  to  be  in 
compliance  with  all  of  the  routine 
reporting  requirements  of  proposed  Rule 
1.15,  except  the  filing  of  risk 
management  policies  pursuant  to 
paragraph  (a)(l)(ii)  of  Rule  1.15  sz  and 
the  reporting  of  information  regarding 
the  FCM's  noncustomer  accounts  under 
paragraphs  (a)(l)(iii)  and  (a)(3)  of 
propo.sed  Rule  1.15,  if  the  FCM  files 
SEC  Form  17-H  with  the  Commission. 
However,  if  the  SEC  filing  does  not 
include  as  MAPs  all  of  the  entities  that 
would  be  M.\Ps  of  the  FCM  under  the 
CFTC's  rules,  the  SEC  filing  would  be 
required  to  be  supplemented  to  include 
those  MAPs.  Only  an  individual  filing 
for  the  excluded  MAP  n«ed  be  filed. 
Similarly,  the  FCM  would  he  deemed  to 
be  in  compliance  with  all  of  the 
recordkeeping  requirements  of  proposed 
Rule  1.14,  except  for  the  requirements 
that  the  FCM  maintain  records 
concerning  the  FCM's  risk  management 
policies  under  paragraph  (a)(l)(ii)  and 
noncustomer  accounts  under  paragraph 
(a)(l)(x),  if  the  FCM  maintains,  in 


■^'  S.  Rep.  No.  22.  102d  Cong.,  2d  Sess.  al  50. 

'•iThi;  relie.f  pro»irled  does  not  expend  lo  filing  of 
risk  mana(!ement  policies  berause  aiihough  the  SiiC 
rules  nx^uire  filing  of  many  of  ihf  jiame  types  of 
writli'n  policies  and  procHdiires  as  the  CKIXZs  rules, 
thi'  CKTC  rule  refjuires  additional  information 
relating  to  FCM  risk  management  policies  with 
respect  lo  noncustumer  tradii^g  activities. 


accordance  with  the  proposed  rule, 
copies  of  the  records  and  reports 
maintained  and  filed  on  SEC  Form  17- 
H.  The  FCM  would,  however,  be 
required  to  maintain  supplemental 
information  for  any  entities  required  to 
be  treated  as  Mf\Ps  under  the  CFTC's 
rules  that  are  not  treated  as  M.APs  for 
purposes  of  the  SEC's  rules. 

Because  SEC  Form  17-H  is,  with 
respect  to  certain  reporting 
requirements,  more  inclusive  than  the 
Commission's  proposed  reporting 
requirements.  Rule  1.15(d)(1)  provides 
an  FCM  with  the  option  of  either  filing 
Form  17-H  in  its  entirety,  or  filing  the 
form  with  certain  modifications  to  omit 
information  that  would  not  be  required 
under  the  proposed  rules.  Specifically, 
the  FCM  may  make  the  following 
changes  to  its  Form  17-H  filing:  (1)  The 
FCM  need  not  include  information  on 
arbitrage  and  purchased  options 
required  under  Items  10  and  11, 
respectively,  of  Part  I  of  Form  17-H,  (2) 
the  FCM  may  substitute  the  real  estate 
information  required  to  be  maintained 
under  Rule  1.14(a)(ix)  and  reported 
under  Section  V  of  Form  1.15A  for  the 
detailed  information  required  under 
Section  V  of  Form  17-H,  and  (3)  the 
FCM  may  file  the  information  required 
under  Part  II  of  Form  1 7-H  on  an 
aggregate  basis  for  its  MAPs  rather  than 
for  each  M.\P  as  otherwise  required, 
provided  that  if  this  would  materially 
understate  risk  in  relation  to  equity  in 
any  MAP,  the  information  must  be 
provided  separately  for  such  MAP.  The 
FCM  may  use  either  the  Commission  or 
the  SEC  form  for  the  latter  purpose.  .\s 
noted  above,  however,  an  FCM  who 
qualifies  under  the  special  provisions 
applicable  to  SEC  filers  would  remain 
responsible  for  maintaining  and 
furnishing  the  Commission  with 
information  concerning  the  FCM's  risk 
management  policies  under  paragraph 
(a)(l)(ii)  of  proposed  Rules  1.14  and 
1.15  and  noncustomer  accounts  under 
paragraphs  (a)(l)(x)  of  proposed  Rule 
1.14  and  (a)(l)(iii)  and  (a)(3)  of  proposed 
Rule  1.15.  Moreover,  the  FCM  would 
remain  responsible  for  notifying  the 
Commission  of  tlie  occurrence  of  the 
events  specified  in  Rule  1.15(b)(2)  and 
providing  supplemental  information,  if 
requested.  If,  however,  such  a 
"triggering"  event  occurs,  the  Division 
Director  will  attempt,  in  the  first 
instance,  to  obtain  any  necessary 
supplemental  information  from  the 
FCM's  or  its  MAP's  filings  with  the 
SEC.^J 


The  Commission  believes  that 
compliance  with  the  notice  provisions 
of  proposed  Rule  1.15(b)  is  essential  to 
enable  the  Commission  to  act 
expeditiously  in  emergency  situations 
and  to  detect  incipient  problems.  The 
Commission  does  not  believe  that  such 
compliance  should  impose  an  undue 
burden  on  entities  dually  registered  as 
FCMs  and  securities  broker-dealers,  as 
the  events  that  require  notification 
under  proposed  Rule  1.15(b)  should 
occur  infrequently. 

b.  Banks.  Section  4fIc)(4)(B)  of  the  Act 
pro\'ides  generally  that  a  registered  FCM 
shall  be  considered  to  have  complied 
with  recordkeeping  or  reporting 
requirements  adopted  by  the 
Commission  "concerning  an  affiliated 
person  that  is  subject  to  examination  b>', 
or  reporting  requirements  of,  a  Federal 
banking  agency  if  the  (FCM!  utilizes  for 
the  recordkeeping  or  reporting 
requirement  copies  of  reports  filed  by 
the  affiliated  person  with  the  Federal 
banking  agency"  pursuant  to  section 
521 1  of  the  Revised  Statutes,  section  9 
of  the  Federal  Reserve  Ac-t,  section  "(a) 
of  the  Federal  Deposit  Insurance  Art. 
section  10(b)  of  the  Home  Owners'  Loan 
Act  or  section  5  of  the  Bank  Holding 
Company  Act.  The  legislative  histon,  of 
the  FTPA  indicates,  however,  that  an 
FCM  may  not  be  required  under  any 
circumstances  to  obtain  or  furnish  the 
Commission  with  copies  of  examination 
reports. *< 

With  respect  to  an  FCM  with  a  MAP 
that  is  subject  to  supervision  by  a 
federal  banking  agency,  the  proposed 
rule  provides  that  an  FCM  will  be 
deemed  to  be  in  compliance  with  all  of 
the  routine  reporting  requirements  of 
proposed  Rule  1.15(a)(2)  with  respect  to 
such  MAP,  if  the  FCM  maintains  in 
accordance  with  Rule  1.14  copies  of  all 
reports  filed  by  the  MAP  with  bank 
regulators.55  Paragraph  fb)(2)  of 
proposed  Rule  1.14  provides  similar 
treatment  with  respect  to  recordkeeping 
requirements.  Generally,  foreign 
banking  organizations  that  are  subject  to 
U.S.  banking  regulation  will  be  treatt-d 
in  the  same  fashion  as  domestic  banks 
for  purposes  of  the  application  of  the 
proposed  rules.  Additionally,  as  part  of 
its  risk  assessment  program  with  respect 
to  M.\Ps  that  are  subject  to  the 
supervision  of  a  federal  banking  agency, 
the  Commission  intends  to  obtain  and 


■^ '  A  letter  from  the  FCM  or  a  relevant  MAP 
acinowledging  the  Commission's  right  of  acces.s  lo 
relevant  SEC  risk  as.sessment  filings  may  be 
requested  in  these  circumstances. 


•■'  !I  R.  Rep.  .Mo.  978.  102d  Cong..  2d  Ses».  rs 

(199;:). 

"With  respect  lo  Form  FR  2068,  the  Confidential 
Form  of  Operations  required  to  tie  f5 led  with  the 
Board  of  Governors  of  the  Federal  Reserve  .Sv.'item 
by  foreign  banking  organizations.  Coinmisstoa  sleif 
are  cxpioring  w-iih  Federal  Reserve  officials 
procedures  by  which  access  to  Form  2068  ma\  be 
obtained  on  an  as  needed  basis. 
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r'vit  w,  on  an  as-needed  basis,  the  Bank 
Holdinv!  Company  Performance  Report 
prepar^'d  by  the  Board  of  Governors  of 
t!ie  Federal  Reser\e  and/or  the  Uniform 
Bank  Performance  Report,  prepared  by 
the  Federal  Deposit  hisurance 
Corporation,  to  gain  further  information 
rvt;arding  the  financial  activities  of  such 
M.\Ps. 

c.  Insurance  Companies.  Section  4f(c) 
of  the  Act  requires  that,  in  granting 
exemptions  from  the  reporting  and 
recordkeeping  requirements,  the 
Commission  should  consider,  among 
other  factors,  whether  yiformation  of  the 
type  required  is  available  from  a  state 
insurance  commission  or  similar  state 
agency.  The  proposed  rules  would 
provide  relief  comparable  to  that 
provided  with  respect  to  MAPs  subject 
to  superv  ision  by  Federal  banking 
agencies  for  MAPs  subject  to  regulation 
by  an  insurance  commissioner  or  other 
similar  state  official  or  agency.  Under 
the  proposed  rule,  an  FCM  with  a  MAP 
t'aat  is  an  insurance  company  would 
satisfy  the  routine  reporting 
requirements  of  proposed  Rule 
1.13(a)(2)  with  respect  to  such  a  MAP  if, 
in  the  case  of  a  mutual  insurance 
company  or  non-public  stock  company, 
the  FCM  maintains  in  accordance  with 
proposed  Rule  1.14  copies  of  the  annual 
reports  filed  by  the  parent  insurance 
company  on  forms  prescribed  by  the 
National  Association  of  Insurance 
Commissioners.  With  respect  to  a  MAP 
organized  as  a  public  stock  company, 
the  FCM  would  be  required,  in  addition 
to  m.aintaining  state  insurance  reports, 
to  maintain  in  accordance  with 
proposed  Rule  1.14  copies  of  the  filings 
the  insurance  company  makes  under 
Sections  13  or  15  of  the  Securities 
Exchange  Act  of  1934  and  filings  made 
under  the  Investment  Company  Act  of 
1940. 

d.  Firms  subject  to  foreign  regulatory 
snpen'ision.  With  respect  to  foreign 
firms  that  are  regulated  in  a  foreign 
jurisdiction,  the  proposed  rules  would 
permit  an  FCM  to  maintain  and  file  any 
financial  or  risk  exposure  reports  filed 
by  a  MAP  with  a  foreign  futures 
authority,  as  that  term  is  defined  in 
section  ia(lO)  of  the  Commodity 
Exchange  Act.  or  other  foreign 
regulatory  authority  with  which  the 
Commission  has  an  information-sharing 
agreement  in  effect.  The  proposed  rules 
require  that  the  FCM  file  with  the 
Commission  a  copy  of  the  original 
report  as  well  as  one  copy  translated 
into  English.  In  the  absence  of  such  an 
information-sharing  agreement,  the  FCM 
would  be  required  to  comply  with  the 
proposed  rules  with  respect  to  foreign 
MAPs  subject  to  foreign  regulation  to 
the  same  extent  es  unregulated  entities. 


III.  Implementation  Schedule 

The  Commission  is  proposing  to 
phase  in  implementation  of  the  risk 
assessment  rules  in  order  to  provide 
FCMs  with  the  opportunity  to  make  any 
internal  adjustments  in  their  financial 
recordkeeping  and  reporting  operations 
which  may  be  necessary  prior  to 
beginning  compliance  with  the  risk 
assessment  rules.  The  proposed  rules 
would  require  that  FCMs  maintain  and 
file  with  the  Commission  the 
organizational  chart,  risk  management 
policy  information  and  noncustomer 
'  account  information  required  by 
paragraphs  (a){l)(i),  (a)(l)(ii)  and 
(a)(l)(x)  of  p'-oposed  Rule  1.14  and 
paragraphs  (a)(l)(i),  (a)(l)(ii}  and 
(a)(l)(iii)  of  proposed  Rule  1.15  within 
90  calendar  days  from  the  effective  date 
of  the  proposed  rules.  The  first  annual 
filings  for  fiscal  years  ending  December 
31,  1994  or  thereafter  would  be  due,  in 
accordance  with  the  proposed  rules, 
within  105  calendar  days  of  fiscal  year- 
end. 

IV.  Other  Matters 

The  Commission  has  proposed  these 
rules  recognizing  the  types  and  formats 
of  information  provided  to  other 
reporting  agencies  and  based  upon  the 
types  of  information  it  uses  to  consider 
regulatory  intervention  in  financial 
disruptions.  Nonetheless,  the 
Commission  requests  comment  on 
whether  alternative  approaches  could 
achieve  the  Commission's  and  Congress' 
objectives  and  could  be  reasonably 
integrated  with  the  approaches  of  other 
financial  regulators.  In  that  current 
events  have  caused  the  Commission  to 
need  enlianced  authority  to  obtain 
information  concerning  affiliate  activity, 
the  Commission  will  only  consider 
responses  to  this  request  for  alternatives 
that  are  sufficiently  specific  to 
reasonably  convince  it  that  the 
alternative  would  address  the 
Commission's  objectives. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-611  (1988).  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rules  discussed  herein 
will  affect  FCMs.  The  Commission 
already  has  e.stablished  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  small  entities 
in  accordance  with  the  RFA.sc  FCMs 
have  been  determined  not  to  be  small 
entities  under  the  RFA.  Additionally, 


47  FR  186:8-18621  (April  30,  1082). 


smaller  FCMs  generally  will  not  be 
affected  by  the  proposed  rules  because 
the  rules  exempt*from  their 
requirements  certain  smaller  entities. 
The  Commission  believes  that  the 
proposals,  if  adopted,  would  not  have  a 
significant  economic  impact  on  smaller 
entities. 

Accordingly,  pursuant  to  Rule  3(a)  of 
the  RFA.  5  U.S.C.  605(b).  the  Chairman, 
on  behalf  of  the  Commission,  certifies 
that  these  proposed  niles  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Comm.ission  nonetheless  invites 
comment  from  any  registered  FCM  who 
believes  that  these  rules  would  have  a 
significant  impact  on  its  operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PR.\.  in 
compliance  with  the  PRA  the 
Commission  has  submitted  these 
proposed  rules  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
The  burden  associated  with  this  entire 
collection,  including  these  proposed 
rules,  is  as  follows: 

Average  Burden  Hours  Per  Response:  18.55 
Number  of  Respondents:  1.090 
Frequency  of  Response;  Annually  and  on 
occasion 

The  burden  associated  with  this 
specific  proposed  rule,  is  as  follows: 

Average  Burden  Hours  Per  Response:  3.05 
Number  of  Respondents:  620 
Frequency  of  Response;  Annually  and  on 
occasion 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  this  proposed  rule  should  contact 
Gary  Waxman,  Office  of  Management 
and  Budget,  room  3228,  NEOB, 
Washington,  DC  20503.  (202)  395-7340. 
Copies  of  the  inform.ation  collection 
submission  to  0MB  are  available  from 
Joe  F.  Mink,  CFTC  Clearance  Office, 
2033  K  Street,  NW..  Washington,  DC 
20581.(202)254-9735. 

C.  Electronic  Filing 

The  Office  of  the  Executive  Director 
expects  to  include  review  of  this 
proposal  in  any  plan  to  enhance  and 
refine  systems  to  accept  electronic 
filings.  Should  it  appear  that  the  filing 
of  data  electronically  would  expedite 
the  purposes  of  collecting  the 
information  or  provide  a  significant  cost 
benefit  to  reporting  entities  and  the 
Commission,  the  Commission  will  work 
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with  the  reporting  entities  to  define  and 
irnplement  a  secure  cost-effective 
reporting  method. 

I  ist  of  Subjects  in  17  CFR  Part  1 

Financial  reporting.  Recordkeeping 
requirements.  Risk  assessment. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  sections  4ffb),  4f(c)  4g  and 
8a,  7  U.S.C.  6f(b),  6f(c),  6g  and  12a,  the 
Commission  hereby  proposes  to  amend 
part  1  of  chapter  I  of  title  17  of  the  Code 
of  Federal  Regulations  as  follows; 

PART  1— GENERAL  REGULATJONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la,  2,  2a.  4,  4a,  6,  6a, 
6b,  6c.  bd,  6e,  6f,  6g,  6h,  6i.  6j.  6k.  61,  6m, 
6n,  bo,  ftp,  7,  7a,  7b,  8.  9,  12,  12a,  12c,  13a, 
13d-l,  16,  16a,  19,  21,  23  and  24. 

2.  Section  1.14  is  proposed  to  be 
added  to  read  as  follows: 

§1.14     Risk  assessment  recordkeeping 
requirements  tor  futures  commission 
merctiants. 

(a)  Requirement  to  maintain  and 
presene  information.  (1)  Each  futures 
commission  merchant  registered  with 
the  Commission  pursuant  to  section  4d 
of  the  Act,  unless  exempt  pursuant  to 
paragraph  (d)  of  this  section,  shall 
prepare,  maintain  and  preserve  the 
following  information: 

(i)  An  organizational  chart  which 
includes  the  futures  commission 
merchant  and  each  of  its  afCliated 
persons.  Included  in  the  organizational 
chart  shall  be  a  designation  of  which 
affiliated  persons  are  "Material 
Affiliated  Persons"  as  that  term  is  used 
in  paragraph  (a)(2)  of  this  section,  which 
Material  Affiliated  Persons  file  routine 
financial  or  risk  exposure  reports  with 
the  Securities  and  Exchange 
Commission,  a  federal  banking  agency, 
an  insurance  commissioner  or  otiier 
similar  official  or  agency  of  a  state,  or 
a  foreign  regulatory  authority,  and 
which  Material  Affiliated  Persons  are 
dealers,  end  users  or  both; 

(ii)  Written  policies,  procedures,  or 
.systems  concerning  the  futures 
commission  merchant's: 

(A)  Method(s)  for  monitoring  and 
controlling  financial  and  operational 
risks  to  it  resulting  from  the  activities  of 
any  of  its  affiliated  persons; 

(B)  Financing  and  capital  adequacy, 
including  information  regarding  sources 
of  funding,  together  with  a  narrative 
discussion  by  management  of  the 
liquidity  of  the  material  assets  of  the 


futures  commission  merchant,  the 
structure  of  debt  capital,  and  sources  of 
alternative  funding; 

(C)  Establishing  and  maintaining 
internal  controls  with  respect  to  market 
risk,  credit  risk,  and  other  risks  created 
by  the  futures  commission  merchant's 
proprietary  and  noncustomer  clearing 
activities,  including  systems  and 
policies  for  supervising,  monitoring, 
reporting  and  reviewing  trading 
activities  in  securities,  futures  contracts, 
commodity  options,  forward  contracts 
and  financial  instruments;  policies  for 
hedging  or  managing  risks  created  by 
trading  activities  or  revievnng  hedging 
and  risk  management  strategies  of 
noncustomer  affiliates,  including  a 
description  of  the  types  of  reviews 
conducted  to  monitor  positions;  and 
policies  relating  to  restrictions  or 
Umitations  on  trading  activities: 
Provided,  however,  that  if  the  futures 
commission  merchant  has  no  such 
written  policies,  procedures  or  systems, 
it  must  so  state  in  writing. 

(iii)  Fiscal  year  end  consolidated  and 
consolidating  balance  sheets  for  the 
futures  commission  merchant  and  its 
ultimate  parent  company,  prepared  in 
accordance  with  generally  accepted 
accounting  principles,  which 
consolidated  balance  sheets  shall  be 
audited  by  an  independent  certified 
public  accountant  if  an  annual  audit  is 
performed  in  the  ordinary  course  of 
business,  but  wliich  otherwise  may  be 
unaudited,  and  which  shall  include 
appropriate  explanatory  notes.  The 
consolidating  balance  sheet  shall  show 
separately  the  futures  commission 
merchant,  its  ultimate  parent  company 
and  each  Material  Affiliated  Person; 

(iv)  Fiscal  year  end  consolidated  and 
consolidating  income  statements  and 
consolidated  cash  flow  statements  for 
the  futures  commission  merchant  and 
its  ultimate  parent  company,  prepared 
in  accordance  with  generally  accepted 
accounting  principles,  which 
consolidated  statements  shall  be  audited 
by  an  independent  certified  public 
accountant  if  an  annual  audit  is 
performed  in  the  ordinar\  course  of 
business,  but  which  otherwise  may  be 
unaudited,  and  which  shall  include 
appropriate  explanatory  notes.  The 
consolidating  statements  shall  show 
separately  the  futures  commission 
merchant,  its  ultimate  parent  company 
and  each  Material  Affiliated  Person; 

(v)  The  fair  market  value  as  of  the  end 
of  each  fis<,al  quarter  of  each  Material 
Affiliated  Person  s  inventory  of  long  and 
short  securities  and  phvsicai  commodity 
positions  as  specified  ui  Form  1.15A, 
including  a  separate  listing  for  each 
Material  Affiliated  Person  of  any 


aggregate  unhedged  exposure,  other 
than  U.S.  government  or  agency 
securities,  denominated  in  dollars 
measured  by  interest  rate,  duration, 
instrument  or  other  measure  as 
specified  by  the  reporting  entity,  that 
exceeds  the  Materiality  Threshold,  as 
defined  in  this  section,  at  any  fiscal 
quarter  end; 

(vi)  The  notional  or  contractual 
amounts,  and  in  the  case  of  options,  the 
value  of  the  underlying  instruments,  as 
of  the  end  of  each  fiscal  quarter,  of 
exchange-traded  futures  and  commodity 
option  contracts,  forward  contracts, 
over-the-counter  commodity  options, 
and  financial  instruments  with  off- 
balance  sheet  risk  or  concentrations  of 
credit  risk  (as  those  terms  are  used  in 
Statement  of  Financial  Accounting 
Standards  No.  105),  broken  down  by 
contract  type  and  maturity,  as  spet;ified 
in  Form  1.1 5 A.  The  record  must  identify 
each  instrument  or  contract  where  the 
credit  risk  (as  that  term  is  used  in 
Statement  of  Financial  Accounting 
Standards  No,  105)  with  respect  to  a 
counterparty  exceeds  the  Materiality 
Threshold  at  the  fiscal  quarter  end: 

(vii)  The  aggregate  amount  as  of  the 
end  of  each  fiscal  quarter  of  all  material 
unsecured  extensions  of  credit  (not 
including  intra-group  receivables)  with 
an  initial  or  remaining  maturity  of  less 
than  one  year  by  each  Material 
Affiliated  Person,  together  with  the 
allowance  for  losses  for  such 
transactions: 

(viii)  The  aggregate  amount  as  of  tha 
end  of  each  fiscal  quarter  of  commercial 
paper,  secured  and  other  unsecured 
borrowing,  bank  loans,  lines  of  credit,  or 
any  other  borrowings,  and  the  principal 
installments  of  long-term  or  medium- 
term  debt,  scheduled  to  mature  within 
twelve  months  from  the  most  ret;ent 
fiscal  quarter  for  each  Material 
Affiliated  Person; 

(ix)  The  fjercentage,  as  of  fiscal  year 
end,  of  annual  gross  incc-nie  or  loss 
derived  from  real  estate  activities, 
including  mortgage  loans  and 
investments  in  real  estate,  with  respect 
to  each  Material  Affiliat€Kl  Person  »vhich 
derived  greater  than  20  percent  of  its 
gross  income  or  loss  for  the  fiscal  vear 
from  such  activities;  and 

(x)  The  gross  notional  value,  long  and 
short,  of  open  positions  in  noncustomer 
accounts,  as  defined  in  §  1.17(b^(4). 
carried  by  the  futures  coraraission 
merchant  as  of  the  end  of  each  Gstxil 
quarter,  the  percentage  of  such  ag^^ate 
notional  value  compared  to  the  hitures 
commission  merchant's  adjusted  net 
capital,  the  percentage  of  the  aggregate 
notional  value  of  open  positions  in 
noncustomer  accounts  carried  by  the 
futures  commission  merchant  that 
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constitute  bona  fide  hedging  positions 
in  accordance  with  §  1..1(z).  and  the 
percentage  of  the  aggregate  notional 
value  of  noncustomer  accounts  carried 
for  the  purpose  of  managing  the  risk  of 
cash  market  commitments  that  mature 
more  than  12  months  and  60  months, 
respectively,  from  fiscal  quarter  end 
compared  to  the  aggregate  notional 
value  of  open  positions  in  all 
noncustomer  accounts  carried  by  the 
futures  commission  merchant. 

(2)  The  determination  of  whether  an 
affiliated  person  of  a  futures 
commission  merchant  is  a  Material  » 
Affiliated  Person  shall  involve 
consideration  of  all  aspects  of  the 
activities  of.  and  the  relationship 
between,  both  entities,  including 
without  limitation,  the  following 
factors: 

(i)  The  legal  relationship  between  the 
futures  commission  merchant  and  the 
affiliated  person; 

(ii)  The  overall  financing 
requirements  of  the  futures  commission 
merchant  and  the  affiliated  person,  and 
the  degree,  if  any,  to  which  the  futures 
commission  merchant  and  the  affiliated 
person  are  financially  dependent  on 
each  other: 

(iii)  The  degree,  if  any,  to  which  the 
futures  commission  merchant  or  its 
customers  rely  on  the  affiliated  person 
for  operational  support  or  services  in 
connection  with  the  futures  commission 
merchant's  business; 

(iv)  The  level  of  market,  credit  or 
other  risk  present  in  the  activities  of  the 
affiliated  person;  and 

(v)  The  extent  to  which  the  affiliated 
person  has  the  authority  or  the  ability  to 
cause  a  withdrawal  of  capital  from  the 
futures  commission  merchant. 

(.1)  The  information,  reports  and 
records  required  by  this  section  shall  be 
maintained  and  preserved,  and  made 
readily  available  for  inspection  in 
accordance  with  the  provisions  of 
§1.31. 

(4)  For  the  purposes  of  this  section 
and  §  1.15,  the  term  Materiality 
Threshold  shall  mean  the  greatest  of: 
(i)  $20  million; 
(ii)  10  percent  of  the  futures 
commission  merchant's  adjusted  net 
capital  as  reported  on  its  most  recent 
financial  reports  filed  pursuant  to 
§1.10; 

(lii)  10  percent  of  the  Material 
Affiliated  Person's  tangible  net  worth;  or 

(iv)  In  the  case  of  a  futures 
commission  merchant  that  is  required, 
or  that  has  a  Material  Affiliated  Person 
that  is  required,  to  maintain  and 
preserve  information  pursuant  to  Rule 
240.17h-lT  of  this  title,  the  Materiality 
Threshold  specified  in  §  240.17h-lT  or 
such  other  risk-assessment  regulations 


as  the  Securities  and  Exchange 
Commission  may  adopt. 

(b)  Special  provisions  with  respect  to 
material  affiliated  persons  subject  to  the 
superx'ision  of  certain  domestic 
regulators.  A  futures  commission 
merchant  shall  be  deemed  to  be  in 
compliance  with  the  recordkeeping 
requirements  of  paragraphs  (a)(l)(i)  and 
(a)(l)(iii)  through  (ix)  of  this  section  if: 

(1)  The  futures  commission  merchant 
is  required,  or  has  a  Material  Affiliated 
Person  that  is  required,  to  maintain  and 
preserve  information  pursuant  to  Rule 
240.17h-lT  of  this  title,  or  such  other 
risk  assessment  regulations  as  the 
Securities  and  Exchange  Commission 
may  adopt,  and  maintains  and  makes 
available  for  inspection  by  the 
Commission  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
records  and  reports  maintained  and 
filed  on  Form  17-H  (or  such  other  forms 
or  reports  as  may  be  required)  by  such 
futures  commission  merchant  or  its 
Material  Affiliated  Person  with  the 
Securities  and  Exchange  Commission 
pursuant  to  §§  240.17h-lT  and  240.17h- 
2T  of  this  title,  or  such  other  risk 
assessment  regulations  as  the  Securities 
and  Exchange  Commission  may  adopt, 
provided,  however,  that  if  the  futures 
commission  merchant  has  any  Material 
Affiliated  Persons  for  purposes  of  this 
section  and  §  1.15  that  are  not 
designated  as  Material  Associated 
Persons  for  purposes  of  §§  240.17h-lT 
and  240.17h-2T  of  this  title,  the  futures 
commission  merchant  must  also 
maintain  the  information  required 
pursuant  to  paragraphs  (a)(l)(v)  through 
(ix)  of  this  section  for  any  such  Material 
Affiliated  Person; 

(2)  In  the  case  of  a  Material  Affiliated 
Person  that  is  subject  to  examination  by, 
or  the  reporting  requirements  of,  a 
Federal  banking  agency,  the  futures 
commission  merchant  maintains  and 
makes  available  for  inspection  by  the 
Commission  in  accordance  with  the 
provisions  of  this  section  copies  of  all 
reports  submitted  by  such  Material 
Associated  Person  with  the  Federal 
banking  agency  pursuant  to  section 
5211  of  the  Revised  Statutes,  section  9 
of  the  Federal  Reserve  Act.  section  7(a) 
of  the  Federal  Deposit  Insurance  Act, 
section  10(b)  of  the  Home  Owners'  Loan 
Act.  or  section  5  of  the  Bank  Holding 
Company  Act  of  1956;  or 

(3)  In  tne  case  of  a  Material  Affiliated 
Person  that  is  subject  to  the  supervision 
of  an  insurance  commissioner  or  other 
similar  official  or  agency  of  a  state,  the 
futures  commission  merchant  maintains 
and  makes  available  for  inspection  by 
the  Commission  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
annual  statements  with  schedules  and 


exhibits  prepared  by  the  Material 
Affiliated  Person  on  forms  prescribed  by 
the  National  Association  of  Insurance 
Commissioners  or  by  a  state  insurance 
commissioner. 

(c)  Special  provisions  with  respect  to 
material  affiliated  Persons  subject  to  the 
supen'ision  of  a  Foreign  Regulatory 
Authority.  A  futures  commission 
merchant  shall  be  deemed  to  be  in 
compliance  with  the  recordkeeping 
requirements  of  paragraphs  (a)(iii) 
through  (a)(ix)  of  this  section  with 
respect  to  a  Material  Affiliated  Person  if 
such  futures  commission  merchant 
maintains  and  makes  available  for 
inspection  by  the  Commission  in 
accordance  with  the  provisions  of  this 
section  copies  of  any  financial  or  risk 
exposure  reports  filed  by  such  Material 
Affiliated  Person  with  a  foreign  futures 
authority  or  other  relevant  foreign 
authority.  The  futures  commission 
merchant  shall  maintain  a  copy  of  the 
original  report  and  a  copy  translated 
into  the  English  languaoe. 

(d)  Exemptions.  (1)  The  provisions  of 
this  section  shall  not  apply  to  any 
futures  commission  merchant  wh-ich 
holds  funds  or  property  of  or  for  futures 
customers  of  less  than  56,250,000,  has 
less  than  $5,000,000  in  adjusted  net 
capital  as  of  the  futures  commission 
merchant's  current  fiscal  year  end,  and 
is  not  a  clearing  member  of  an  exchange. 

(2)  The  Commission  may,  upon 
written  application  by  a  Reporting 
Futures  Commission  Merchant,  exempt 
fi-om  the  provisions  of  this  section, 
either  unconditionally  or  on  specified 
terms  and  conditions,  any  futures 
commission  merchant  affiliated  with 
such  Reporting  Futures  Commission 
Merchant.  The  term  "Reporting  Futures 
Commission  Merchant"  shall  mean,  in 
the  case  of  a  futures  commission 
merchant  that  is  affiliated  with  another 
registered  futures  commission 
merchant,  the  futures  commission 
merchant  which  maintains  the  greater 
amount  of  adjusted  net  capital  as  last 
reported  on  financial  reports  filed  with 
the  Commission  pursuant  to  §  1.10.  In 
granting  exemptions  under  this  section, 
the  Commission  shall  consider,  among 
other  factors,  whether  the  records 
required  by  this  section  concerning  the 
Material  Affiliated  Persons  of  the 
futures  commission  merchant  affiliated 
with  the  Reporting  Futures  Commission 
Merchant  will  be  available  to  the 
Commission  pursuant  to  this  section  or 
§1.15. 

(e)  Location  of  records.  A  futures 
commission  merchant  required  to 
maintain  records  concerning  Material 
Affiliated  Persons  pursuant  to  this 
section  may  maintain  those  records 
either  at  the  principal  office  of  the 
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Material  Affiliated  Person  or  at  a  records 
storage  facility,  provided  that  the 
records  are  located  within  the 
boundaries  of  the  United  States  and  the 
records  are  kept  and  available  for 
inspection  in  accordance  with  §  1.31.  If 
such  records  are  maintained  at  a  place 
other  than  the  futures  commission 
merchant's  principal  place  of  business, 
the  Material  Affiliated  Person  or  other 
entity  maintaining  the  records  shall  file 
with  the  Commission  a  written 
undertaking,  in  a  form  acceptable  to  the 
Commission,  signed  by  a  duly 
authorized  person,  to  the  effect  that  the 
records  will  be  treated  as  if  the  futures 
commission  merchant  were  maintaining 
the  records  pursuant  to  this  section  and 
that  the  entity  maintaining  the  records 
will  permit  examination  of  such  records 
at  any  time,  or  from  time  to  time  during 
business  hours,  by  representatives  or 
designees  of  the  Commission  and 
promptly  furnish  the  Commission 
representative  or  its  designee  true, 
correct,  complete  and  current  hard  copy 
of  any  or  all  or  any  part  of  such  records. 
The  election  to  maintain  records  at  the 
principal  place  of  business  of  the 
Material  Affiliated  Person  or  at  a  records 
storage  facility  pursuant  to  the 
provisions  of  this  paragraph  shall  not 
relieve  the  futures  commission 
merchant  required  to  maintain  and 
preserve  such  records  from  any  of  its 
responsibilities  under  this  section  or 
§1.15. 

(0  Confidentiality.  All  information 
obtained  by  the  Commission  pursuant  to 
the  provisions  of  this  section  from  a 
futures  commission  merchant 
concerning  a  Material  Affiliated  Person 
shall  be  deemed  confidential 
information  for  the  purposes  of  section 
8of  the  Act. 

(g)  Implementation  schedule.  Each 
futures  commission  merchant  subject  to 
the  requirements  of  this  section  shall 
maintain  and  preserve  the  information 
required  by  this  section  commencing  90 
days  from  tlie  effective  date  of  this 
section. 

3.  Section  1.15  is  proposed  to  be 
added  to  read  as  follows: 

§1.15    Risk  assessment  reporting 
requirements  for  futures  commission 
merchants. 

(a)  Reporting  requirements  with 
respect  to  information  required  to  be 
maintained  by  §1.14.  [\)  Each  futures 
commission  merchant  registered  with 
the  Commission  pursuant  to  Section  4d 
of  the  Act,  unless  exempt  pursuant  to 
paragraph  (c)  of  this  section,  shall  file 
the  following  with  the  regional  office 
with  which  it  files  periodic  financial 
reports  within  90  calendar  days  after  the 
effective  date  of  this  section,  provided 


that  in  the  case  of  a  futures  commission 
merchant  whose  registration  becomes 
effective  afler  the  effective  date  of  this 
section,  such  futures  commission 
merchant  shall  file  the  following  v\ithin 
60  calendar  days  after  the  effective  date 
of  such  registration: 

(i)  A  copy  of  the  organizational  chart 
maintained  by  the  futures  commission 
merchant  pursuant  to  paragraph  (a)(l)(i) 
of  §1.14.  Where  there  is  a  material 
change  in  information  provided,  an 
updated  organizational  chart  shall  be 
filed  within  five  calendar  days  after  the 
end  of  the  fiscal  quarter  in  which  the 
change  has  occurred; 

(ii)  Copies  of  the  financial, 
operational,  and  risk  management 
policies,  procedures  and  systems 
maintained  by  the  futures  commission 
merchant  pursuant  to  paragraph 
(a)(l](ii)of  §1.14.  If  the  futures 
commission  merchant  has  no  such 
written  policies,  procedures  or  systems, 
it  must  file  a  statement  so  indicating. 
Where  there  is  a  material  change  in 
information  provided,  such  change  shall 
be  reported  within  five  calendar  days 
after  the  end  of  the  fiscal  quarter  in 
which  the  change  has  occurred;  and 

(iii)  The  aggregate  notional  value  of 
open  positions  in  noncustomer 
accounts,  as  defined  in  §  1.17(b)(4),  held 
by  the  futures  commission  merchant  as 
of  the  end  of  the  most  recent  fiscal  year, 
the  percentage  of  such  aggregate 
notional  value  compared  with  the 
futures  commission  merchant's  adjusted 
net  capital  as  of  its  fiscal  year  end,  the 
percentage  of  the  aggregate  notional 
value  of  open  positions  in  noncustomer 
accounts  carried  by  the  futures 
commission  merchant  that  constitute 
bona  fide  hedging  positions  in 
accordance  with  §  1.3(z),  and  the 
percentage  of  the  aggregate  notional 
value  of  open  positions  in  noncustomer 
accounts  held  for  the  purpose  of 
managing  the  risks  of  cash  market 
commitments  that  mature  more  than  12 
months  and  60  months,  respectively, 
from  the  most  recent  fiscal  quarter  end, 
as  compared  to  the  aggregate  notional 
value  of  open  positions  in  all 
noncustomer  accounts  held  by  the 
futures  commission  merchant. 

(2)  Each  futures  commission  merchant 
registered  with  the  Commission 
pursuant  to  section  4d  of  the  Act,  unless 
exempt  pursuant  to  paragraph  (c)  of  this 
section,  shall  file  the  following  with  the 
regional  office  with  which  it  files 
periodic  financial  reports  within  105 
calendar  days  after  the  end  of  each  fiscal 
year: 

(i)  Fiscal  year  end  consolidated  and 
consolidating  balance  sheets  for  the 
futures  commission  merchant  and  its 
ultimate  parent  company,  prepared  in 


accordance  with  generally  accepted 
accounting  principles,  which 
consolidated  balance  sheet  shall  be 
audited  by  an  independent  certified 
public  accountant  if  an  annual  audit  is 
performed  in  the  ordinary  course  of 
business,  but  which  otherwise  may  be 
unaudited,  and  which  consolidated 
balance  sheets  shall  include  appropriate 
explanatory  notes.  The  consolidating 
balance  sheet  shall  show  separately  the 
futures  commission  merchant,  its 
ultimate  jiarent  company  and  each 
Material  Affiliated  Person. 

(ii)  Fiscal  year  end  annual 
consolidated  and  consolidating  income 
statements  and  consolidated  cash  flow 
statements  for  the  futures  commission 
merchant  and  its  ultimate  parent 
company,  prepared  in  accordance  with 
generally  accepted  accounting 
principles,  which  consolidated 
statements  shall  be  audited  by  an 
independent  certified  public  accountant 
if  an  annual  audit  is  performed  in  the 
ordinary  course  of  business,  but  which 
otherwise  may  be  unaudited,  and  which 
consolidated  statements  shall  include 
appropriate  explanatory  notes.  The 
consolidating  statements  shall  show 
separately  the  futures  commission 
merchant,  its  ultimate  parent  company 
and  each  Material  Affiliated  Person. 

(iii)  Form  1.15A.  The  information 
required  to  be  reported  on  Form  1.15A 
may  be  provided  on  an  aggregate  basis 
for  the  futures  commission  merchant's 
Material  Affiliated  Persons,  provided 
that  if  this  would  materially  understate 
the  risk  relative  to  stockholders'  equity 
of  any  Material  Affiliated  Person,  the 
required  information  must  be  provided 
separately  for  such  Material  Affiliated 
Person. 

(3)  Each  futures  commission  merchant 
registered  with  the  Commission 
pursuant  to  Section  4d  of  the  Act, 
unless  exempt  pursuant  to  paragraph  (c) 
of  this  section,  shall  file  with  the 
regional  office  with  which  it  files 
periodic  financial  reports  within  60 
calendar  days  after  the  end  of  each  fiscal 
quarter  the  aggregate  notional  value  of 
open  positions  in  noncustomer 
accounts,  as  defined  in  §  1.17(b)(4).  held 
by  the  futures  commission  merchant  as 
of  the  end  of  each  fiscal  year,  the 
percentage  of  such  aggregate  notional 
value  compared  with  the  futures 
commission  merchant's  adjusted  net 
capital  as  of  fiscal  year  end,  the 
percentage  of  the  aggregate  notional 
value  of  open  positions  in  noncustomer 
accounts  carried  by  the  futures 
commission  merchant  ihot  constitute 
bona  fide  hedging  positions  in 
accordance  with  §  1.3i4z),  and  the 
percentage  of  the  aggregate  notional 
value  of  open  positions  in  noncustoiner 
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accounts  held  for  the  purpose  of 
managing  the  risk  of  cash  market 
commitments  that  mature  more  than  12 
months  and  60  months,  respectively, 
from  fiscal  quarter  end  compared  to  the 
aggrej^ate  notional  value  of  open 
positions  in  all  noncustomer  accounts 
held  by  the  futures  commission 
merchant. 

(41  A  futures  commi.ssion  merchant 
shall  provide  the  Commission  with 
updated  information  vsithin  60  calendar 
days  after  the  end  of  each  fiscal  quarter 
for  any  line  item  in  which  a  change  of 
20%  or  greater  has  occurred  since  the 
futures  commission  merchant's  last 
filing  with  the  Commission  with  respect 
to  any  information  required  to  be 
reported  pursuant  to  paragraph  (aH2)(iii) 
of  this  section,  except  information 
relating  to  a  Material  Affiliated  Person's 
real  estate  activities;  provided,  however, 
that  a  futures  commission  merchant 
may,  at  its  option,  file  the  information 
required  by  paragraph  (a)(2)(iii)  of  this 
section  on  a  routine  quarterly  basis. 

(5)  For  the  purposes  of  this  section, 
the  term  Material  Affiliated  Person  shall 
have  the  meaning  used  in  §  1.14. 

(b)  S'otice  and  additional  reporting 
ivqiiirements  upon  the  occurrence  of 
certain  e\-ents.  (1)  A  futures  commission 
merchant  shall  notif\'  the  Direcior  of  the 
Division  of  Trading  and  Markets  or  the 
Diredor's  designee  of  the  occurrence  of 
any  event  specified  in  paragraph  fb)(2) 
of  this  section.  Such  notice  must  be 
provided  within  three  business  days  of 
such  occurrence  unless  a  different 
reporting  period  is  specified  in 
paragraph  (bl(2)  of  this  section.  Upon 
receipt  of  such  notice  from  a  futures 
commission  merchant,  the  Director  of 
the  Division  of  Trading  and  Markets  or 
the  Director's  designee  may  require  that 
the  futures  commission  merchant 
provide  or  cause  a  Material  Affiliated 
I'erson  to  provide,  within  three  business 
days  from  the  date  of  request  or  such 
shorter  period  as  the  Division  Director 
or  designee  may  specify,  such  other 
information  as  the  Division  Director  or 
designee  determines  to  be  necessary 
basrt'd  upon  market  conditions,  reports 
provided  by  the  futures  commission 
merchant,  or  other  available 
information. 

(2)  The  following  events  shall  require 
a  futures  commission  merchant  to  notif)' 
the  Director  of  the  Division  of  Trading 
and  Markets  or  the  Director's  designee 
in  accordance  with  paragraph  (b)(1)  of 
this  section. 

(i)  Any  reduction  in  adjusted  net 
( apital  in  excess  of  20  percent  of  the 
futures  commission  merchant's  adjusted 
net  capital  as  last  reported  in  financial 
ri'ports  filed  with  the  Commission 


pursuant  to  §  1.10  shall  he  reported  as 
follows. 

(A)  With  respect  to  activities  in  the 
normal  course  of  business  (e.g., 
operating  losses,  proprietary  trading 
losses,  increased  charges  against  net 
capital)  that  cause  such  reduction, 
written  notification  must  be  received 
within  two  business  days  of  such 
reduction;  and 

(B)  With  respect  to  any  extraordinary 
transaction  or  series  of  transactions  that 
will  cause  such  reduction,  written 
notification  must  be  received  at  least 
two  business  days  in  advance  of  the 
transaction  or  the  first  in  the  series  of 
transactions. 

(ii)  Any  outflow  of  assets  from  the 
futures  commission  merchant,  including 
but  not  hmited  to  any  loans,  advances, 
asset  transfers,  redemption  or 
repurchase  of  a  consolidated  entity's 
stock,  recapitalization  of  stock  or 
payment  of  dividends,  which 
withdrawal,  advance  or  loan  on  a  net 
basis  exceeds  in  the  aggregate  in  any  30 
calendar  day  period  20  percent  or  more 
of  the  futures  commission  merchant's 
excess  adjusted  net  capital,  provided, 
however,  that  this  paragraph  shall  not 
apply  to: 

(A)  Securities  transactions  in  the 
ordinary  course  of  business  between  a 
futures  commission  merchant  and  a 
Material  Affiliated  Person  where  the 
futures  commission  merchant  makes 
payment  to  or  on  behalf  of  such  Material 
Affiliated  Person  for  the  securities 
transaction  within  two  business  days  of 
the  transaction;  or 

(B)  Withdrawals,  advances  or  loans 
which  in  the  aggregate  in  any  thirty 
calendar  day  period,  on  a  net  basis, 
equal  $500,000  or  less. 

(iii)  Aggregate,  cumulative  losses 
occurring  in  all  non-customer  accounts 
carried  by  the  futures  commission 
merchant,  as  defined  in  §  1.17(b)(4), 
which  exceed  the  greater  of:  (A)  In  any 
30-day  period,  10  percent  of  the  last 
reported  consolidated  stockholders' 
equity  of  the  parent  company  of  the 
futures  commission  merchant  or  $50 
million;  and  (B)  in  any  12-month 
period,  20  percent  of  the  last  reported 
consolidated  stockholders'  equity  of  the 
parent  company  of  the  futures 
commission  merchant  or  $100  million; 

(iv)  Negative  net  income  at  a  Material 
Associated  Person  during  any  quarter 
which  is  the  greater  of: 

(A)  30  percent  of  the  Material 
Associated  Person's  last-reported  net 
worth;  or 

(B)  20  percent  of  the  futures 
commission  merchant's  adjusted  net 
capital; 

(v)  A  reduction  of  20  percent  or  more 
of  the  consolidated  stockholders'  equity 


of  the  futures  commission  merchant's 
parent  from  the  date  of  the  parent's  last 
quarterly  consolidated  financial 
statements; 

(vi)  Any  reduction  in  the  credit  rating 
of  a  Material  Affiliated  Person  as 
reported  by  Standard  &  Poor's 
Corporation,  Moody's  Investor  Services. 
Inc.  or  any  other  nationally  recognized 
rating  organization; 

(vii)  Filing  of  a  notice  by  a  Material 
Associated  Person  with  the  Board  of 
Governors  of  the  Federal  Reserve,  the 
Federal  Deposit  Insurance  Corporation, 
the  Office  of  Thrift  Supervision,  or  the 
Office  of  the  Comptroller  of  the 
Currency  pursuant  to  12  CFR  208.32(c), 
12  CFR  325.102(c),  12  CFR  565.3(c)  or 
12  CFR  6.3(c),  with  respect  to  possible 
adjustment  of  a  Material  Affiliated 
Person's  capital  category;  or 

(viii)  Agreement  by  the  futures 
commission  merchant  to  guarantee  any 
obligation  of  any  affiliated  entity,  such 
notice  to  be  filed  within  three  business 
days  before  such  guarantee  is  to  become 
effective. 

(3)  The  reports  required  to  be  filed 
pursuant  to  paragraphs  (a)(1),  (a)(2), 
(a)(3)  and  (a)(4)  of  this  section  shall  be 
considered  filed  when  received  by  the 
regional  office  of  the  Commission  with 
whom  the  futures  commission  merchant 
files  financial  reports  pursuant  to  §  1.10. 
Any  notice  required  to  be  filed  pursuant 
to  paragraph  (b)(1)  of  this  section  shall 
be  considered  filed  when  received  at  the 
Commission's  principal  office  in 
Washington,  DC. 

(c)  Exemptions.  (1)  The  provisions  of 
this  section  shall  not  apply  to  any 
futures  commission  merchant  which 
holds  funds  or  property  of  or  for  futures 
customers  of  less  than  $6,250,000,  has 
less  than  $5,000,000  in  adjusted  net 
capital  as  of  the  futures  commission 
merchant's  fiscal  year  end,  and  is  not  a 
clearing  member  of  an  exchange. 

(2)  The  Commission  may.  upon 
wTitten  application  by  a  Reporting 
Futures  Commission  Merchant,  exempt 
from  the  provisions  of  this  section, 
either  unconditionally  or  on  specified 
terms  and  conditions,  any  futures 
commission  merchants  affiliated  with 
the  Reporting  Futures  Commission 
merchant.  The  term  "Reporting  Futures 
Commission  Merchant"  shall  mean,  in 
the  case  of  a  futures  commission 
merchant  that  is  affiliated  with  another 
registered  futures  commission 
merchant,  the  futures  commission 
merchant  which  maintains  the  greater 
amount  of  net  capital  as  last  reported  on 
its  financial  reports  filed  with  the 
Commission  pursuant  to  §  1.10.  In 
granting  exemptions  under  this  section, 
the  Commission  shall  consider,  among 
other  factors,  whether  the  records  and 
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other  information  required  to  be 
maintained  pursuant  to  §  1.14 
concerning  the  Material  Affiliated 
Persons  of  the  futures  commission 
merchant  affiliated  with  the  Reporting 
Futures  Commission  Merchant  will  be 
available  to  the  Commission  pursuant  to 
the  provisions  of  this  section. 

(a)  Special  provisions  with  respect  to 
Material  Affiliated  Persons  subject  to 
the  supervision  of  certain  domestic 
regulators.  (1)  In  the  case  of  a  futures 
commission  merchant  which  is  required 
to  file,  or  has  a  Material  Affiliated 
Person  which  is  required  to  file.  Form 
17-H  (or  such  other  forms  or  reports  as 
may  be  required)  with  the  Securities 
and  Exchange  Commission  pursuant  to 
§§  240.17h-2T  of  this  title  or  such  other 
risk  assessment  regulations  as  the 
Securities  and  Exchange  Commission 
may  adopt,  such  futures  commission 
merchant  shall  be  deemed  to  be  in 
compliance  with  the  reporting 
requirements  of  paragraphs  (a)(l)(i)  and 
(a)(2)  of  this  section  if  the  futures 
commission  furnishes,  in  accordance 
with  paragraph  (a)(2)  of  this  section,  a 
copy  of  the  most  recent  Form  17-H  filed 
by  the  futures  commission  merchant  or 
its  Material  Affiliated  Person  with  the 
Securities  and  Exchange  Commission, 
provided  however,  that  if  the  futures 
commission  merchant  has  designated 
any  of  its  affiliated  persons  as  Material 
Affiliated  Persons  for  purposes  of  this 
section  and  §  1.14  which  are  not 
designated  as  Material  Associated 
Persons  for  purposes  of  the  Form  17-H 
filed  pursuant  to  §§240.17h-lT  and 
240.17h-2T  of  this  title,  the  futures 
commission  must  also  file  any 
information  required  pursuant  to 
paragraph  (a)(2)(iii)  of  this  section  with 
respect  to  any  such  Material  Affiliated 
Person  and  designate-any  such  affiliated 
person  as  a  Material  Affiliated  Person 
on  the  organizational  chart  required  as 
Item  1  of  Part  I  of  Form  17-H.  To 
comply  with  paragraphs  (a)(l)(i)  and 
(a)(2)  of  this  section,  such  futures 
commission  merchant  may,  at  its 
option,  file  Form  17-H  in  its  entirety  or 
file  such  form  with  the  following 
amendments: 

(i)  The  information  concerning 
arbitrage  and  purchased  options 
required  to  be  reported  on  Items  10  and 
11,  respectively,  of  Part  I  of  Form  17- 
H  need  not  be  included; 

(ii)  The  information  concerning  real 
estate  activities  required  to  be 
maintained  under  Rule  1.14(a)(l)(ix) 
and  reported  on  Section  V  of  Form 
1.15A  may  be  included  in  lieu  of  the 
information  required  under  Section  V  of 
Part  II  of  Form  17-H;  and 

(iii)  The  information  required  to  be 
reported  on  Part  II  of  Form  17-H  may 


be  provided  on  an  aggregate  basis  for  the 
futures  commission  merchant's  Material 
Affiliated  Persons,  provided  that  if  this 
would  materially  understate  the  risk 
relative  to  stockholders'  equity  of  any 
Material  Affiliated  Person,  the  required 
information  must  be  provided 
separately  for  such  Material  Affiliated 
Person. 

(2)  In  the  case  of  a  Material  Affiliated 
Person  that  is  subject  to  examination  by 
or  the  reporting  requirements  of  a 
Federal  banking  agency,  the  futures 
commission  merchant  shall  be  deemed 
to  be  in  compliance  with  the  reporting 
requirements  of  paragraph  (a)(2)  of  this 
section  with  respect  to  such  Material 
Affiliated  Person  if  the  futures 
commission  merchant  or  such  Material 
Affiliated  Person  maintains  in 
accordance  with  §  1.14  copies  of  all 
reports  filed  by  the  Material  Affiliated 
Person  with  the  Federal  banking  agency 
pursuant  to  seciion  5211  of  the  Revised 
Statutes,  section  9  of  the  Federal 
Reserve  Act,  section  7(a)  of  the  Federal 
Deposit  Insurance  Act.  section  10(b)  of 
the  Home  Owners  Loan  Act,  or  section 
5  of  the  Bank  Holding  Company  Act  of 
1956. 

(3)  In  the  case  of  a  futures  commission 
merchant  that  has  a  Material  Affiliated 
Person  that  is  subject  to  the  supervision 
of  an  insurance  commissioner  or  other 
similar  official  or  agency  of  a  state,  such 
futures  commission  merchant  shall  be 
deemed  to  be  in  compliance  with  the 
reporting  requirements  of  paragraph 
(a)(2)  of  this  section  with  respect  to  the 
Material  Affiliated  Person  if: 

(i)  With  respect  to  a  Material 
Affiliated  Person  organized  as  a  mutual 
insurance  company  or  a  non-public 
stock  company,  the  futures  commission 
merchant  maintains  in  accordance  with 
§  1.14  copies  of  the  annual  statements 
with  schedules  and  exhibits  prepared  by 
the  Material  Affiliated  Person  on  forms 
prescribed  by  the  National  Association 
of  Insurance  Commissioners  or  by  a 
state  insurance  commissioner;  and 

(ii)  With  respect  to  a  Material 
Affiliated  Person  organized  as  a  public 
stock  company,  the  futures  commission 
merchant  maintains,  in  addition  to  the 
annual  statements  with  schedules  and 
exhibits  required  to  be  maintained 
pursuant  to  §  1.14,  copies  of  the  filings 
made  by  the  Material  Affiliated  Person 
pursuant  to  sections  13  or  15  of  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940. 

(4)  No  futures  commission  merchant 
shall  be  required  to  furnish  to  the 
Commission  any  examination  report  of 
any  Federal  banking  agency  or  any 
supervisory  recommendations  or 
analyses  contained  therein  with  respect 
to  a  Material  Affiliated  Person  that  is 


subject  to  the  regulation  of  a  Federal 
banking  agency.  All  information 
received  by  the  Commission  pursuant  to 
this  section  concerning  a  Material 
Affiliated  Person  that  is  subject  to 
examination  by  or  the  reporting 
requirements  of  a  Federal  banking 
agency  shall  be  deemed  confidential  for 
the  purposes  of  section  8  of  the  Act. 

(5)  The  furnishing  of  any  information 
or  documents  by  a  futures  commission 
merchant  pursuant  to  this  section  shall 
not  constitute  an  admission  for  any 
purpose  that  a  Material  Affiliated 
Person  is  otherwise  subject  to  the  Act. 

(e)  Special  provisions  with  respect  to 
Material  Affiliated  Persons  subject  to 
the  supenision  of  a  Foreign  Regulatory 
Authority.  A  futures  commission 
merchant  shall  be  deemed  to  be  in 
compliance  with  the  reporting 
requirements  of  paragraph  (a)(2)  of  this 
section  with  respect  to  a  Material 
Affiliated  Person  if  such  futures 
commission  merchant  furnishes,  in 
accordance  with  the  provisions  of  this 
section,  copies  of  any  financial  or  risk 
exposure  reports  filed  by  such  Material 
Affiliated  Person  with  a  foreign  futures 
authority  or  other  foreign  regulatory 
authority  with  which  the  Commission 
has  entered  into  an  information  sharing 
agreement  which  remains  in  effect  as  of 
the  futures  commission  merchant's 
fiscal  year  end.  The  futures  commission 
merchant  shall  file  a  copy  of  the  original 
report  and  a  copy  translated  into  the 
English  language.  For  the  purposes  of 
this  section,  the  term  Foreign  Futures 
Authority  shall  have  the  meaning  set 
forth  in  section  la(lO)  of  the  Act. 

(f)  Confidentiality.  All  information 
obtained  by  the  Commission  pursuant  to 
the  provisions  of  this  section  from  a 
futures  commission  merchant 
concerning  a  Material  Associated  Person 
shall  be  deemed  confidential 
information  for  the  purposes  of  section 

8  of  the  Act. 

(g)  Implementation  schedule.  Each 
futures  commission  merchant  subject  to 
the  requirements  of  this  section  shall 
file  the  information  required  by 
paragraph  (a)(1)  of  this  section  within 
90  calendar  days  from  the  effective  date 
of  this  section.  Commencing  December 
31,  1994,  the  provisions  of  this  section 
shall  apply  in  their  entirety. 

Risk  Assessment  Report  for  Futures 
Commission  Merchants  CFTC  Form 
1.15A — Instructions 

1.  This  form  contains  three  parts.  Part 
A  is  the  cover  page  and  includes  a 
summary  of  the  FCM's  Material 
Affiliated  Persons  that  are  included  in 
this  report  as  well  as  the  FCM's 
attestation.  Part  B  contains  informn*  on 
concerning  the  FCM's  MAPs'  on-bala..ce 
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shet't  financial  instruments  (Se<.tion  I): 
financial  instruments  with  off-balance 
sheet  nsk  (Section  II):  extensions  of 
credit  (Section  III);  sources  of  funding 
for  operations  (Section  IV);  and  real 
estate  activities  (Section  \').  Part  C 
contains  infomiation  for  individual 
M.\Ps  whose  positions  with  n  single 
(  ounterparty  exceed  the  Materiality 
Threshold  as  defined  in  paragraph  9  of 
these  instru(-1ions. 

2.  The  information  requested  in  Part 
B  is  to  be  completed  in  the  aggregate  for 
all  MAPs.  However,  if  this  would 
materially  understate  the  risk  exposure 
relative  to  stockholders'  equity  of  any 
\\.\P.  an  additional  Part  B  must  be 
prvpared  showing  the  required 
Kiformation  for  just  tiiat  MAP.  In 
addition.  Part  C  must  also  be  prepared 
for  such  separately  reported  M^\P,  if 
applicable. 

3,  Thus  Fonn  contains  line  items  for 
reporting  numerical  and  other  data 
required  by  paragraphs  (a)(l)(v)  through 
(;\)  of  Rule  1.14.  The  information  to  be 
provided  on  this  Form  is  in  addition  to 
the  reporting  requirements  of 
paragraphs  (a)(1)  (organizational  chart, 
risk  management  policies,  and  initial 
filmg  of  aggregate  notional  value  of 
open  positions  in  noncustomer 
accounts],  (a)l2)i,i)  and  (ii)  (annual 
consolidated  and  consolidating  balance 
s!;eets.  income  statements  and  cash  flow 


statements),  and  (aH3)  (quarterly 
noncustomer  account  data)  of  Rule  1.15. 

4.  The  report  is  to  be  prepared  as  of 
the  last  day  of  the  FX^M's  fiscal  year  or 
fiscal  quarter  if  a  quarterly  update  is 
required  under  Rule  1.15.  This  Form  is 
to  be  filed  within  105  calendar  days 
after  the  end  of  each  fiscal  year.  An 
update  as  to  the  particular  line  item 
only  must  be  filed  within  60  calendar 
days  after  the  end  of  each  fiscal  quarter 
for  which  any  line  item  change  of  20 
percent  or  more  has  occurred  since  the 
FCM's  last  filing  with  the  Commission. 

5.  If  an  FCM  is  affiliated  with  one  or 
more  other  registered  FCMs,  each  FCM 
is  required  to  file  a  separate  Form 
1.15A.  The  Commission  may  exempt 
from  the  filing  requirements  all  FCMs 
affiliated  with  an  FCM  that  has  been 
designated  a  "Reporting  Futures 
Commission  Merchant"  as  defined  in 
Rules  1.14  and  1.15.  i.e..  the  FCM  which 
maintains  the  greater  amount  of 
adjusted  net  capital  as  last  reported  to 
the  Commission.  An  FCM  seeking 
designation  as  a  Reporting  Futures 
Commission  Merchant  must  apply  to 
the  Commission  for  such  designation 
pursuant  to  Rule  1.15.  Pending  such 
designation.  eacJi  FCM  affiliated  with 
the  FCM  requesting  such  designation  is 
required  to  file  a  separate  Form  1.15A. 

6.  Whenever  a  replacement  cost  is 
required  to  be  reported,  the 


methodology  for  determining  such 
amount  must  be  stated. 

7.  Although  specific  maturities  only 
for  swaps  and  forwards  need  be 
identified,  an  FCM  should  also  indicate 
if  the  maturities  of  any  other 
instruments  reported  herein  represent 
unusual  risk 

8.  All  amounts  should  be  a-ported  in 
thousands  of  U.S.  dollars. 

9.  The  term  "'Materiality  Threshold" 
shall  mean  the  greatest  of:  (i)  S20 
million;  (ii)  10  percent  of  the  FCM's 
adjusted  net  capital  as  reported  on  its 
most  recent  financial  report;  (iii)  10 
percent  of  the  Material  Affiliated 
Person's  tangible  net  worth;  or  (iv)  in 
the  case  of  an  FCM  that  is  required,  or 
that  has  a  Material  Affiliated  Person  that 
is  required,  to  maintain  and  preserve 
information  pursuant  to  SEC  Rule 
240.17h-lT,  the  Materiality  Threshold 
specified  in  that  rule  or  such  other  risk 
assessment  rules  as  the  SEC  may  adopt. 

10.  The  term  "Designated  Country" 
shall  mean  Canada,  France,  Germany, 
Japan,  Switzerland,  and  the  United 
Kingdom.  The  term  "Designated 
Currency"  shall  mean  Canadian  dollar. 
French  franc.  Deutschemark,  Japanese 
yen,  Swiss  franc,  British  pound,  and 
European  currency  unit. 

BILLING  COOe  »351-01-*> 
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RISK  ASSESSMENT  REPORT  FOR  FXTL-RES  COM>aSS10N  MERCHA.NTS 
CFTC  FORM  1.1-A  -  PART  A     BACKGROL^O)  LNT0R.NUT10N  A.VD  ATTESTATION 


FCM  Nime  ind  A6djesi 


Corua   Ptrvjn 


Coniac    ;    f  >*"•*« 


Repon   as  of  <i»\£ 
Ptbv  repon   daic 


[     ]   YtAf  End   Repon 


Names  of  maicrol  affiliued  pcnofs   included  tn  (his  fcporv 


CtPr,  Suit   /  Coumry 


Hi.'Ts   ^uacna;    (ij 


IB 


The  futures  tomnusiion  mcrcbani  sutmuning  this  Form  tnd  its  amch.'nenis  and  the  penoa  whose  signature  appeiii  below 
represent  that,  to  rile  best  of  \ixii  knoulcdge,  »I1  in/ormation  contained  therein  is  true,  correct  and  complete,    h  ts  under- 
stood that  all  required  Items,  siatemenu   ir>d  schedules  are  Lntf  rrkJ  parts  of  this  Perm  isti  &M  the  subtnission  of  any 
amendment  represents  tti2t  ail  urAiieDcIe.i   r^nu.  ri'-cracTS  aikJ  s.;.')eduJes  remain  tne.  correct  and  complete  is  prrritnisly 
rubnuncd,  provided  however  that,  id  the  CAse  of  a  ref}uired  quarterly  updiie.  t^j  rrpresectaoon   applies  only  to  those 
pamcjlar  itercLs  thai  are  updated  or  would  be  reqi,iircd  to  be  updated.    It  is  further  uadersJood  that  any  willfUUy  made  fabe 
or  misleading  siatemei;!  or  omiision  of  a  m^irrul  fact  may  consctjte  violaboos  of  the  Commodity  Exchange  Act  (7  U.S.C. 
§  9),  federal  criminal  violations  (7  U.S  C  §  13  and  18  U.S.C.  §  1001)  or  grounds  for  disqualification  from  registration. 


Signed  this_ 


_d2y  of_ 


19 


?>tanual  signacure_ 


Type  or  print  name_ 


TrJc 


Chief  Executive  Officer 


Chief  Financial  Officer 


Genera]  Parmer 


Sole  Propnetor 


) 


V 
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RISK  ASSESS.MENT  REPORT  FOR  FUTURES  COM>nSSIO.N  MERCHANTS 
CFTC  FORM    LISA- PARTE- AGGREGATE  FIN.\NCIAL  ESTORM-ATION  ON    MAPs 

Is  this  fonn  being  filed  for  all  M.APs  in  the  aggregate  or  for  a  parucular  MAP  that  exceeds  the  mcieriality  threshold 
as  defined  in  paragraph  9  of  the  instructions. 

I   ]    All  MAPs  in  the  aggregate 

[   ]    Pamcuiar  MAP  -  Idenufy: 


I    Sccupiies  and  Commodirv  Positions  -  Inventory  or  OcBalance  Sheet  Items  -  Separately  list  for  each  Matenal 
Affiliated  Person  any  aggregate  unhedged  exposure,  other  than  U.S.  government  or  agency  securities.  denomLTated 
in  dollars  measured  by  interest  rate,  duration,  m.'itrutneni  or  other  measure  as  specified  by  the  reporting  enoty 
tha:  exceeds  Lht  Maien-Uity  Threshold  (attach   schedule) 

FINANCLA.L  INSTRUME.M 

MARKET  VALUE  AT  E.ND  OF  PERIOD 

LONG  posrnoNs 

SHORT   POSITIONS 

U.S  Treasury  securities 

U  S  goverrjnent  agency  securities 

.^ate  a-v!  muiiKipiJ  sccu.'r^es 

Foreign  gcvemaem  secur.'..es 
Desigrjted  countries  (see  paragraph  10 
of  the  inscructioiis) 

Oihe:  countries 

Bankers'  acceptar.ces 

CertJ'icaies  cfucp.-s;; 

Conmcr^ii]  r^P*' 

Corporate   obhganon^ 

Slocks  and  warrants 

PhysicaJ  commodiaes 

In.estnieais  with  no  ready  nuri.ci 
Equity 

Debt               r 

O'iher  (Include^limued  partnership 

interests) 

O-i-.t: 
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11.    Financial  Instnimrny    With  Off-Balance   Shrcl  Pi<:k  »nd  With  Conc«n!ra'ion    M  CrrA,,   Pt<,W  -  Pmvidf  nouorul  or  contractual 

amounts  where  tppropnate,  or  in  At  cast  of  options,  the  vajurs  of  the  urnieHying  ms-jumeni      In  the  event  a  separate   lisang  of  a 
posKion  or  instrument  is  required  purr^uam  to  the  provisions  of  par^j:raph  9  of  these  instrxicuons.  separately  stale  such  positwns. 

RNANCIAL  INS  I  KUMENT 

NOr.ONAL   OR  CONTRACTt'AL    AMOU.STS 

in\c.                         1                      SHORT 

A.  SECURITIES 

1      When-issued  secuniies 

(a)  Gross  commitments  lo  purchase 

(b)  Gross  commjtments  to  sell 

-    ,  

2.   Wnnen   siock  options  contracts 

(a)  Market  value  of  covered  call  contracts: 
(i)    Listed 

(A)  Market  Value                                                        -^ 

(B)  Value  of  underlying  secunues    ••                                 ^• 

(u)  Unlisted 

(A)  Market  Value 

(B)  Value  of  underlying  securities    •• 

^ 

(b)  Market  value  of  covered  put  contracts: 
(i)   I.iflrd 

(A)  Martcet  Value 

(B)  Value  of  uoderlying  securities    •• 

(ii)  Unlisted 

(A)  Market  Value 

(B)  Value  of  underlying  secunties    •• 

(c)  Market  value  of  tiiked  call  contrac'w 
(i)    Listed 

(A)  Market  Value 

(B)  Value  of  underlying  secunbes    •* 

(iO  Unlisted 

(A)  Market  Value 

(h)  Value  of  underlving  securities    *• 

(d)  Market  vtlue  of  luked  put  conrracts: 
(i)    Listed 

(A)  Market  Value 

(B)  Value  of  underlying  securities    •* 

(ii)  Unlisted 

(A)  Market  Value 

(B)  VaJuc  of  underiying  secunbes    •• 

• 

Report  these  amounts  here  and  not  under  Part  I. 
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Noiiocal  or  Coniractual 

Aggregate  Current  Cost  lo 

By  Individual  MAP 

Fl.NA.N-^lAL  INSTRUMENT 

Amount 

Replace  by  Counterparty 

Counterparty   Credit  Risk  > 

1 

Where  MAP  has  Gain 

Matenahry  Threshold  (Y/N) 
{Artach   Explanation) 

B     [NTZfEST    i^ATE  SWAPS 

1 .    US  dollar  denominaied   swaps 

l3)  Ntarunng  in  less  Uian  one  year 
(h)  Marunng  in  one  to  five  years 

!         (:'-  MarjFL-.g  in  more  than  five  years 

j   r     Cross  cunrncy  sua^s  -  desienatcd  currencies 

j         (See  paragraph   10  of  the  mstrucDon-s) 

(a)  Maturing  in  less  Lhan  one  year 

fl"  1  MaRj"_r.g   in  one  ic  five  years 
(:i  Marj.-mg  m  n"  t  tar.  five  yean 

3     Cr^si  currrn:'.  suaps  -  aJi  other  currencies 

(Sec  pajagrapfc   10  of  the  instrucnoa') 

(a!  Maoirtn^  m  less  ttui  one  year 

1 

(>    NUs-rr^  IT.  cne  to  five  yeirs 

(:)  MaOinr^   m  tDcre  than  five  yca.'s 

- 

;  C     FOREIGN    CURRENCY 

1     S.*  27'  -  d'^  i~"3'?d  ctrrepcifs 

i         (See  pa.-agn,-:.   !0  of  the  instrucDoni) 

(a'  Mao-.-j-.f  La  less  thiE  one  year 
i"b'  Mao-.-j-g  LT  one  to  fi^e  years 
i         (ci  Maturr.g  la  more  ±ir,  five  years 

2    Sj.3r'  -  a'!  other  rurr-nc:-^ 

(See  paragraph   10  of  the  uistructjons) 

(a/  Marjrj-..^  li  less  ±^  one  year 
]         (";.,  NiaOiiing  in  one  to  five  ytars 
i         f:)  Nfamnng  in  tnore  than  five  years 

1 

i   3     Njifc;  vi-rren  opnon  conrracLs 

Contractual   Vilue 

Value  of  the  Underlying 
Instniments 

4 

i 
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FINANCIAL  INSTRUMENT 

Notional  or  Contracrual 
Amount 

Aggregate  Current  Cos;  to 

Replace   by  Counierparrs 

V.>,tn:   M«iP  has  Gi.r. 

E>  kvlividui]  Map 

Counterparry   Credit  Risk   > 

Niateriahty  Threshold  O'/N) 

(Attach  Explanation) 

D.  ENERGY    SWAPS 

1 

1   Maruring  in  less  than  one  year 

2.  Maturing  in  one  (o  five  yean 

3.  Mamnng  in  more  than  five  years 

E.    PRECIOUS    METAL  SWAPS 

1.  Maturing  in  less  than  one  year 

2.  Maturing  in  one  to  five  years 

3.  Maturing  in  more  than  five  years 

F.   ALL  OTHER   SWAP  AGRFFMENTS    (Specify 
type  -  atach  schedule  if  necessar.). 

I   Maturing  in  less  than  one  year 
2.  Maturing  in  one  to  five  years 

3   Matunng  in  tDc.re  than  five  years 

■^ 
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FLN'ANCUL   INSTRUMENT 

NoDonal  or   Contractual 
Amounts 

Aggregate  Current  Cost  to 

Replace  by  CounierparT) 

V.'here  MAP  has  Gaui 

By  Individual  MAP 
Counierparrv    Credit  Ri.<.l.   > 
Maicr>aht>   T>-.reshold  (Y'N, 
(Attach   Eiplar.auorii             i 

LONG 

SHORT 

LONG 

SHORT 

LONG 

SHORT 

G    COMMODITirs 

1     Futures 

(a)  Inifrcsi   raK 

(b)  Foreign  currcnc> 

(c)  Energy 

(d)  Precious  meul 
(c)  Other  (specify) 

Z     F-r-arJs  (li)  contract  type  and  maturity   m 

(a)  In'.crest   rau- 
(i)         Lr;>  •s-.^r.   1  >;3r 
(ii)        1  •  5  years 
(ill)       Above  5  yan 

Cb,  Foreign  crrrncv 

(Dei.jiii/fi  cu/re/unfj- see  paragraph   lu 

of  the  instructions) 
(:i         Less  than  1  year 
(u;         1  -5  years 
(ii.)       Above  5  yean 

(Other  currenafi  -  see  paragraph   10  of 

the  instrucootis) 
(i)         Less  than  1  year 
1               (ii)        1  •  5  yean 

(iii)       Above  5  years 

—   '^ 

^^^ 

1               (c)  Energy 

j               (i)         Less  than  1  year 
(ii)        1  -5  years 
(iii)       Above  5  years 

' 

(,d,  Prcc/ous  meiaLs 
(i)        Less  th;in  1  year 
(ii)        1  -  5  yea.'s 
(iii)       Above  5  \'.i-s 

1 

(e)  OLher  (speciry  i 
(i)         Less  'inn  1  year 
1               (ii)        1  -  5  years 

(iii)       Above  5  years 

(0     V^Tiere  credit  ask  exceeds  the 
Maicnality  Threshold  for  any  one 

1               counterparry,  note  h:r-  ir,d  attach  schedule 
!                prrvid;.".g  details 

i 

-- 
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FINANCIAL  INSTRUME.N'T 

Nouonal  or  Contractual   Amounts 

-    .. 

G.  COMMODITIES    (Conunued) 

3.    Sold  opiion  coniracLs 

(e.g.opuons  on  individual  commodiiies  and  commodity  indexes) 

(a)    Market  value  of  co\crcd  call  cor.!:^cL<; 
(i)    Listed 

(A)  Market  Value 

(B)  Value  of  underlying  position    •• 

(ii)  Unlisted 

(A)  Market  Value 

(B),  Value  of  underlying  position    *• 

(b)    Market  value  of  covered  put  contmcts: 
(i)    Listed 

(A)  Market  value 

(B)  Value  of  underlying  posiuon    •• 

• 

(u)  Unlisted 

(A)  Market  value 

(B)  Value  of  underlymg  position    •• 

,:  1    .Miri-f;  value  of  naked  call  contracts: 
(i)    Listed 

(A)  Market  value 

(B)  Value  of  underlying  position    •• 

(ii)  Unlisted 

(A)  Market  value 

(B)  Value  of  underlying  position    •• 

(d)    Market  value  of  naked  put  contracts: 
(i)    Listed 

(A)  Vlarket  value 

(B)  Value  of  underlying  position    •• 

(ii)  Unlisted 

(A)  Marica  value 

(B)  Value  of  underlying  position    •• 

H.  Ideaafy  and  discuss  other  off-balance  sheet  items  which  may  materially  affect  the  financial  position  of  the  FO>'. 

I.   Idennfy  and  discuss  significant  concentraoons  of  credit  risk  as  defined  m  Sutemem  of  Financial  Accounting  Standards  No.  105. 

••    Report  these  amounts  here  and  not  under  Part  I. 


y 
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lil,   EMtngoM  of  CrtJn  bv  MaFs 


A    ProwJe  dtuiii  ccncfmmg  rtuuruJ  rdtnsions  of  credit  granted  by  MAPs  dui  were  ui  effeci  it  the  end  of  the  reporting  penod.    Include  a 
discussion  of  losses  cir^renced  during  the  year  ind  allowaiKC  for  losses  provided 


B     Iden.fy  gua.-intces  of  indcbiedness   provided  by  MAPs  wh^h  were  in  effect  it  the  end  of  the  rtponing  penod     Include  fuirantrts  of  .njthredness 
and  standby  commimienB.  including  .sseis  sold  with  recourse.    Include  in  the  d.scussioi>  whether  the  guarantees  were  for  the  benef.;  of  an)  o&.c: 
.cmpanies  wiihm  the  FCMi  corporate   group,  and  whether  any  guarantees  were  acted  on  by  third  parties. 


tV     Sourt<rs  c'  Fuvi  -ic  for  NUPs  -  Discuss  ir.  deui)  the  tourc«$  of  funding  for  MAPs.   If  NONE,  so  stair  after  each  form  of  funding 

FOR.M   OF  FINA.SCDSG 

Amount 

Commertul  ?i^T  Rjilt^s.  Raang  Agencies,  and  Commenis 

A    Short  trrrn  borrowiags 
1   Cotr^TieauJ  paper 

;  Bj.~1  IciTiS  ■  securrd 

^   Ba.'i  l.'1-.s  -  u.-.sec'..rcd 

4  Oiher  (Licl^dir.i  maierui  changes  in  inter- 
corppan.  accounts  not  due  to  rouone  operations) 
(Jeicr.be  m  ata;hmeni) 

5  TotiJ 

B     Lor.g  ^r^  med;-rr,  (ert:   debt  (specify'  Damtt) 

Commitments 

Amount  Used 

CommcEts 

C     Ll-ks  of  Cirdu 

1    Bar-jis 

:   Other  iDewr.be   12  CotrjT.ents  column) 

1  D.  Total  stajidb),  oJcr-T.erciii  and  sirruJar  leittrs  of 
1        credit  or  guarantees 

V     Real   Fs-j'j   A--jv:t:e-.  -  P~v4c  a  lisc-.g  cl  the  pen:enugt  of  annual  gttns  inconr  (Toss)  derived  from  rtal  estate  tccviacs  fc»r  each  MAP  which 
oe-.vcd  mort  than  20  percent  of  its  giTjss  income  floss)  for  the  fiscal  year  from  such  acovincs     If  NONE,  so  sate 


J 
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RISK  ASSESSMt.VT  REPORT  FOR  FLTlTRi^  COMMISSION  MKROl.'i.NTS 

C KTC  FORM  1 .  1£.\  -  PAi?T  C  -  D^TORMATIO.N  CONCERNING  LNT>1MDL  aL  M-MS 


I .    Name  of  MAP; 


2.    Explain  whv  the  affiliate  is  a  MAP  of  the  FCM: 


3.    Descnbt  the  MAP'S  majcr  txismrss  iegtncnis  and  perctm  of  gross  ^c^c^„Jf  der  .t<j  frc-r.  eac: 


Fcrcftil 


4     Does  the  M,AP  nuir.Uir,  t  tracUnj  bock"  (    J  VES     [   )  NO        It  YES.  spe^ir*  in  wtict  denvaave  products  (by  underlying  instrumer.;   . 
comiDodi-y ,  ind  tcror^ci  rypt)  the  book  B  nuinaiDed  »nd  the  percentagt  of  matur.ties  in  each  book  tiiii  exceed  five  )ean.   Also.  speci«< 
percentage  which  are  coUaicr^iued: 


5     C>URr,^  the  pait  year  what  h.ive  beer  the  acpregaie  looses,  i.'  any.  due  to  non-pavrnen!  or  Pthfr  dtfiult  by  counlerparnes''     Des^ni-c 


6.    Concentiation   -  Ind-caic  &<  grtaica  replacement  cost  annbuuble    to  a  sm^lc  counterparty   that  exceeds  10  percent  of  the  MAP  s 
tangible  Del  woa'-. 


7.    MAP  Fundir.f 

a.  Discuss  L-.e  t  tient  to  which  the  M.AP  depends  on  another  group  mea.ber  (or  funding 


b.  Dexribc  tbe  largest  funding  transaction  during  the  reportuig  period: 
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Issued  in  Washington.  DC,  on  February  23. 
1994.  by  the  Commission. 
Jean  A.  Webb. 

Sfcretary  of  the  Commission. 
[FR  Doc.  94-^570  Filed  2-28-94;  8:45  am] 

BILUNQ  COOC  S3S1-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Oh.  I 

Minerals  Management  Service 

30CFRCh.  II 

Geological  Survey 

30  CFR  Ch.  IV 

Bureau  of  Mines 

30  CFR  Ch.  VI 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Ch.  VII 

National  Park  Service 

36  CFR  Ch.  I 

Office  of  the  Secretary 

43  CFR  Subtitle  A 

48CFRCh.  14 

Bureau  of  Reclamation 

43CFRCh.  I 

Bureau  of  Land  Management 

43CFRCh.  I! 

Fish  and  Wildlife  Ser\.ice 

SOCFRChs.  I  and  IV 

Review  of  Existing  Significant 
Regulations 

agency:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  intent  of  periodic 
reviews  of  regulations;  request  for 
comment. 

SUMMARY:  Pursuant  to  Executive  Order 
12866  (the  "Order"),  the  Department  of 
the  Interior  ("DOI")  is  announcing  its 
intent  to  establish  periodic  reviews  of 
all  "significant"  regulations  published 
by  the  Department.  The  purpose  of  these 
reviews  is  to  ensure  that  all  significant 
DOI  regulations  are  efficient  and 
effective,  impose  the  least  possible 
burden  upon  the  public,  and  are  tailored 
no  broader  than  necessary  to  meet  the 
objectives  of  the  program  being 


implemented.  The  purpose  of  this 
notice  is  to  seek  public  comment  on 
which  DOI  regulations  should  be 
reviewed,  the  best  means  for  ensuring 
appropriate  public  involvement  in  the 
review  process,  and  on  mechanisms  or 
processes  to  ensure  that  thorough 
reviews  are  conducted  at  appropriate 
intervals. 

DATES:  Written  comments  must  be 
received  by  May  2,  1994. 
ADDRESSES:  Please  send  written 
comments  to  Bill  Vincent,  Deputy 
Director,  Office  of  Regulatory  Affairs, 
Department  of  the  Interior,  Mail  Stop 
6214  MIB,  1849  C  Street  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Vincent,  Deputy  Director,  Office  of 
Regulatory  Affairs,  phone  (202)  208- 
5271. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  5  of  the  Order  requires  all 
federal  agencies  to  establish  periodic 
reviews  of  all  "significant"  regulations 
currently  published  in  the  Code  of 
Federal  Regulations.  The  purpose  of 
these  reviews  is  to  ensure  that 
regulations  help  provide  the  highest 
possible  quality  services  to  the  public, 
are  tailored  no  broader  than  necessary  to 
efficiently  and  effectively  meet  program 
objectives  and  Presidential  priorities, 
and  impose  the  least  possible  burden  on 
the  public. 

DOI  is  developing  a  methodology  for 
conducting  these  reviews  and  is  seeking 
public  comment  to  help  determine 
which  regulations  should  be  reviewed 
as  part  of  this  process,  to  develop  a 
mechanism  to  encourage  the  fullest 
appropriate  public  involvement  in  the 
review  process,  and  to  develop 
schedules  for  conducting  reviews  at 
appropriate  inter\'als.  DOI  intends  to 
solicit  public  comment  on  the  substance 
of  the  reviews  at  a  later  date  by 
publishing  in  the  Federal  Register  a 
listing  of  all  rules  subject  to  review  and 
inviting  public  comments  on  those 
rules. 

Review  Plan 

To  implement  the  Order,  the 
Department  first  is  seeking  to  determine 
which  regulations  should  be  reviewed 
within  the  next  two  years.  Each  bureau 
and  office  currently  is  identifying  all 
"significant"  existing  regulations  within 
their  respective  program  areas.  The 
Order  defines  a  "significant"  regulation 
as  any  regulation 

That  is  likely  to  result  in  a  rule  that  may:  (1) 
Have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of  the 


economy,  productivity,  competition,  jobs,  th« 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments,  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another  agenq,': 
(3)  Materially  alter  the  budgetar.'  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  (4)  Raise  novel  legal  or 
policy  issues  arising  out  of  legal  mandates, 
the  Presidejit's  priorities,  or  the  principles  .set 
forth  in  thi«  Executive  order. 

In  determining  which  existing 
regulations  are  significant,  DOI  plans  to 
consider  all  regulations  within  their 
programmatic  context.  As  a  result,  rules 
that  are  not  "significant"  standing  alone 
may  be  significant  as  part  of  a  broader 
programmatic  scheme  and,  therefore, 
may  be  subject  to  review. 

Although  the  Order  requires  only  the 
review  of  existing  "significant" 
regulations,  DOI  will  consider  reviewing 
any  existing  regulation  that  is  identified 
as  in  need  of  review.  Commenters 
therefore  are  encouraged  to  identify 
such  regulations,  and  to  explain  briefly 
why-  review  is  important  at  this  time. 

Commenters  also  may  indicate  how 
regulatory  changes  will  improve  the 
services  we  provide  to  our  customers, 
the  public.  Service  improvement 
includes  better  access  to  services, 
improved  responsiveness  to  requests 
and  applications,  reduced  waiting  times 
for  processing  information  and 
decisionmaking,  and  better  mechanisms 
for  including  customers'  needs  and 
desires  in  the  decisionmaking  process. 
In  achieving  such  service 
improvements,  the  Department  is 
committed  to  using  modem 
management  techniques  wherever 
practical.  These  techniques  include:  (1) 
Empowering  managers  and  employees 
to  achieve  results  rather  than  simply 
adhering  to  rigid  bureaucratic 
procedures:  (2)  ensuring  that  authority, 
responsibility,  and  accountability  are 
placed  at  the  most  appropriate  levels; 
and  (3)  seeking  methods  to  ensure 
continuous  improvements  in  quality 
and  program  integrity  while  minimizing 
administrative  expenses. 

The  Department  intends  to  encourage 
the  fullest  appropriate  public 
involvement  in  the  review  process. 
Commenters  should  indicate  the  best 
means  for  ensuring  appropriate  public 
participation.  The  Department  is  willing 
to  meet  with  industry,  interest  groups, 
and  others  to  discuss  their  ideas  on 
regulatory  reform.  The  Department  also 
intends  to  coordinate  with  other  federal 
agencies  and  state,  local,  and  tribal 
governments  to  ensure  that  regulatory 
policies  are  clear  and  consistent  and  to 
minimize  unnecessary  overlap  and 
duplication. 
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Commenters  also  may  suggest 
mechanisms  and  processes  they  believe 
will  help  ensure  that  thorough  reviews 
are  conducted  in  a  periodic  and  timely 
manner.  Currently,  the  Department 
intends,  wherever  possible,  to  conduct 
periodic  reviews  concurrently  with 
reviews  required  by  statute  or  other 
competent  legal  authority.  Where  such 
mandated  reviews  do  not  exist, 
however,  the  Department  intends  to 
develop  review  schedules  that  are 
appropriate  for  particular  program  areas. 
Conunenters  should  indicate  the 
frequency  with  which  reviews  should 
be  conducted.  Although  the  timing  of 
specific  reviews  may  vary,  the 
Department  is  considering  requiring  that 
the  first  cycle  of  reviews,  including  the 
implementation  of  any  recommended 
changes,  be  completed  by  June  30. 1996. 

Dated:  February  23, 19»4. 
Bill  Vincent, 

Deputy  Director,  Office  of  Regulatory  Affairs, 

Office  of  the  Secretary. 

|FR  Dck;.  94-460]  Filed  2-2S-»4:  8:45  am] 

BIUJNC  CODE  4310-OI-M 


DEPARTMENT  OF  VETERANS      -, 
AFFAIRS 

38CFRPart3 
RIN  2900-AFC3 

Line  of  Duty 

AGENCY:  Department  of  Veterans  Affairs. 
ACT)ON:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning  the 
service  connection  of  disabilities 
incurred  or  aggravated  in  line  of  duty. 
This  proposed  change  is  necessary  to 
implement  legislation  which  precludes 
the  establishment  of  service  connection 
for  any  condition  that  results  from  the 
a'lu.se  of  alcohol  or  dn.gs. 
DATES:  Comments  must  be  received  on 
or  iTcfore  May  2,  1994.  Comments  wdll 
be  available  for  public  inspection  until 
May  10,  1994.  This  proposed  change  is 
proposed  to  be  effective  November  1, 
1990,  the  date  established  by  the 
enacting  legislation. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  Secretary  of  Veterans  Affairs 
(271  A).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  N\V.. 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170.  at  \he  above 
address  between  the  hours  of  8  a.m.  and 


4:30  p.m..  Monday  through  Friday 
(except  holidays),  until  May  10, 1994. 

FOR  FURTHER  INFORMATtON  COKTACT:  John 
Bisset,  Jr.  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPLEMENTARY  INFORMATtON:  Section 
8052  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990.  Pub.  L.  101- 
508.  amended  38  U.S.C.  105(a),  1110 
and  1131  to  provide  that  injuries  or 
diseases  incurred  or  aggravated  during 
service  as  a  result  of  the  abuse  of 
alcohol  or  drugs  will  not  be  considered 
incurred  or  aggravated  in  the  line  of 
duty  and  thus  would  not  be 
compensable  by  VA  as  service- 
connected  disabilities.  These  provisions 
apply  to  claims  filed  after  October  31. 
1990.  VA  proposes  to  define  drug  abuse 
as  the  use  of  illegal  drugs  (including 
prescription  drugs  that  are  illegally  or 
illicitly  obtained),  the  intentional  use  of 
prescription  or  non-prescription  drugs 
for  a  purpose  other  than  the  medically 
intended  use,  or  the  u.se  of  substances 
other  than  alcohol  to  enjoy  their 
Snto.xicating  effects.  VA  proposes  to 
define  alcohol  abuse  as  the  drinking  of 
alcoholic  beverages  in  any  amount,  over 
any  period  of  time,  sufficient  to  cause 
disability  or  death.  VA  proposes  to 
amend  38  CFR  3.1  and  3.301  to 
implement  this  new  statutory  provision. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  denned  in  the  Regulatorv 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory'  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.109. 

LLst  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved:  December  22. 1993. 
Jesse  Brown,         | 
Secretary  of  Veteraivs  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below". 


PART  3— ADJUWCATKDN 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a).  unless 
otherwise  noted. 

§3.1     [Amended). 

2.  In  §3.1(m)  introductory  text,  the 
first  sentence,  after  the  words  "willful 
misconduct"  add  the  words  "or  abuse  of 
alcohol  or  drugs". 

§3.301    [Amemled]. 

3.  hi  §  3.301(a),  after  the  words 
"willful  misconduct  ■  add  the  words  "or 
abuse  of  alcohol  or  drugs". 

4.  In  §  3.301(c),  the  heading  of  the 
introductory  text,  after  the  word 
"applications"  add  the  words  ";  willful 
misconduct". 

5.  In  §  3.301(c)(3),  after  the  third 
sentence,  add  the  words  "(See 
paragraph  (d)  of  this  section  regarding 
service  connection  where  disability  or 
death  is  a  result  of  abuse  of  drugs.)".  In 
the  fourth  sentence,  remove  the  words 
"Similarly,  where"  and  add,  in  their 
place,  the  word  "Where". 

6.  In  §  3.301,  add  a  new  paragraph  (d) 
to  read  as  follows: 

§  3.301     Line  of  doty  and  misconduct 


(d)  Ljne  of  duty:  abuse  of  alcohol  or 
drugs.  An  injury  or  disease  incurred 
during  active  military,  naval,  or  air 
service  shall  not  be  deemed  to  have 
been  incurred  in  line  of  duty  if  such 
injury  or  disease  was  a  resuh  of  the 
abuse  of  alcohol  or  drugs.  For  the 
purpose  of  this  paragraph,  alcohol  abu.se 
means  the  drinldng  of  alcoholic 
beverages  in  any  amount,  over  any 
period  of  time,  sufficient  to  cause 
disability  or  death;  drug  abu.se  means 
the  use  of  illegal  drugs  (including 
prescription  drugs  that  are  illegally  or 
illicitly  obtained),  the  intentional  use  of 
prescription  or  non-prescription  drugs 
for  a  purpose  other  than  the  medically 
intended  use.  or  the  use  of  substances 
other  than  alcohol  to  enjoy  their 
intoxicating  effects. 

(Authority-:  38  U.S.C.  105(a)) 

|FR  Doc.  94-4479  Filed  2-28-94;  8:45  am| 

BILLING  COOE  S32&-01-P 


9720 


Federal  Ret;ister  /  Vol.  59,  No.  40  /  Tuesday.  March  1,  1994  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
on  Proposed  Endangered  Status  for 
the  Pacific  Pocket  Mouse 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule,  notice  of  public 

hyaring. 

summary:  The  Fish  and  Wildlife  Service 
(Service),  under  the  Endangered  Species 
Act  of  1973.  as  amended,  gives  notice 
that  a  public  hearing  will  be  held  on  the 
proposed  action  to  list  the  Pacific 
pocket  mouse  (Perognathus 
longimembris  pacificus]  as  an 
endangered  species.  The  Service  will 
allow  all  interested  parties  to  submit 
oral  or  written  comments  at  the  hearing 
on  the  proposal. 

DATES:  A  public  hearing  will  be  held 
from  fi  to  8  p.m.  on  Thursday,  March  24, 
1904.  in  San  CJemente,  California. 
Comments  from  all  interested  parties 
must  be  received  by  April  4, 1994. 
ADDRESSES:  The  hearing  on  Thursday, 
March  24,  1994,  will  be  held  at  the  Casa 
Clemente  Resort  (formerly  known  as  the 
Ramada  Inn),  35  Calle  de  Industrias,  San 
Clemente.  California. 

Written  comments  and  materials  may 
be  submitted  at  the  hearing  or  may  be 
sent  directly  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Field  Office,  2730 
Loker  Avenue  West.  Carlsbad,  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  by  appointment,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
[.rir»'n  Hays  or  Fred  Roberts.  C]arlsbad 
Finld  Office,  (see  ADDRESSES  section)  or 
telephone  619/431-9440. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Pacific  pocket  mouse 
{PtTognathus  longimembris  pacificus).  a 
small  heteromyid  rodent,  which 
historically  occurred  within  about  3 
kilometers  (2  miles)  of  the  immediate 
coast  at  eight  locations  from  Marina  del 
Rey  and  El  Segundo  in  Los  Angeles 
County  south  to  the  vicinity  of  the 
Mexican  border  in  San  Diego  County, 
California.  This  species  is  brownish  or 
grayish  in  color  and  attains  a  total 
length  of  126  millimeters  (4.9  inches). 

The  Pacific  pocket  mouse  occurs  on 
fine-grain,  sandy  substrates,  and 


inhabits  coastal  strand,  coastal  dunes, 
river  alluvium,  and  coastal  sage  scrub 
vegetation  on  marine  terraces.  The  only 
known  extant  population  of  this  species 
is  found  on  the  Dana  Point  Headlands 
in  Dana  Point,  California.  On  February 
3, 1994,  the  Service  listed  the  Pacific 
pocket  mouse  as  an  endangered  species 
u.sing  the  emergency  provision  of  the 
Act  because  it  is  in  imminent  danger  of 
extinction  due  to  habitat  loss  and 
fragmentation,  and  predation  by  feral 
and  domestic  cats  (59  FR  5306).  A 
proposed  rule  to  list  this  species  and 
announcing  the  Service's  intention  to 
hold  a  public  hearing  on  this  matter  was 
also  published  in  the  Federal  Register 
on  that  date  (59  FR  5311). 

Those  parties  wishing  to  make  a 
statement  for  the  record  should  bring  a 
copy  of  their  statement  to  present  to  the 
Service  at  the  start  of  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
There  are  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Written  comments  will  be  given 
the  same  weight  as  oral  comments. 
Written  comments  may  be  submitted  at 
the  hearing  or  mailed  to  the  address 
given  in  the  ADDRESSES  section  of  this 
notice.  The  comment  period  closes 
April  4. 1994. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500:  unless  otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

(Notice  of  Public  Hearing:  Pacific  pocket 
mouse;  endangered  without  critical  habitat) 

Dated:  February  21, 1994. 
Marvin  L.  Plenert, 

Regional  Director,  Region  1,  U.S.  Fish  and 
Wildlife  Senice. 
|FR  Doc.  94-^545  Filed  2-28-94;  8:45  am] 

BILUNG  CODE  4310-65-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  644 

[1.0.  022294q 

Atlantic  Billfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Atlantic  billfishes;  notice  of  an 
additional  scoping  meeting  and 
extension  of  comment  period. 

SUMMARY:  NMFS  previously  announced 
scoping  meetings  for  Atlantic  billfish  on 
February  9,  1994.  The  purpose  of  the 
scoping  meetings  is  to  receive 
comments  concerning  the  Atlantic 
billfish  fishery  from  fishery  participants 
and  other  members  of  the  public 
regarding:  A  definition  of  overfishing; 
reducing  fishing  mortality;  reporting 
requirements;  and  other  issues.  N'MFS  is 
also  soliciting  written  comments  on 
issues  of  concern  in  this  fishery.  NMFS 
requests  input  at  any  time  during  the 
scoping  process,  by  mail  or  by  fax.  An 
issues/options  statement  will  be 
prepared  for  the  initial  hearing  and 
revised,  based  on  written  and  oral 
comments,  for  subsequent  hearings. 
This  notice  announces  an  additional 
scoping  meeting  and  extends  the 
comment  period  for  the  billfish  scoping 
meetings. 

DATES:  Written  scoping  comments  must 
be  received  on  or  before  May  2,  1994. 
The  scoping  meeting  will  be  held  from 
8  a.m.  to  10  a.m..  March  15. 1994. 

ADDRESSES:  Written  scoping  comments 
should  be  sent  to  Richard  B.  Stone, 
Chief,  Highly  Migratory  Species 
Management  Division  (F/CM4),  Office  of 
Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service,  1315  East- West  Highway,  room 
14853.  Silver  Spring,  MD  20910.  Clearly 
mark  the  outside  of  the  envelope 
"Atlantic  Billfish  Scoping  Comments." 
Input  for  the  issues/options  statement 
may  also  be  provided  to  the  same 
address,  or  by  sending  a  fax  to  C. 
Michael  Bailey  at  301-713-1035.  The 
meeting  will  be  held  at  the  Hvmnes 
Convention  Center,  Room  208  (NFI 
Room/Lounge),  900  Boyleston  Avenue, 
Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michanl  Bailev.  301-713-2347  or  fax 
301-713-103.5. 

SUPPLEMENTARY  INFORMATION: 

Scoping  Meeting 

Depending  upon  the  interest  of  the 
audience,  the  Meeting  Officer  may 
increase  the  length  of  the  meetings,  and 
additional  meetings  may  be  announced 
at  a  later  date.  These  hearings  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Richard  H. 
Schat'ferby  March  11.  1994  (see 
ADDRESSES). 
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Dated:  February  23,  1994. 
Oavid  S.  Crestin, 

Acting  Office  Director,  Office  of  Fisheries 
Consenvtion  and  Management. 
|FR  Doc.  94-4535  Filed  2-24-94;  10:01  am) 

BILLING  CODE  351(>-22-P 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[Docket  No.  940246-4046;  I.D.  012794A] 

RiN  0648-AE51 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  6  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  (FMP).  Amendment  6  would 
establish  management  measures 
necessary  to  conserve  overfished  stocks 
of  snovvy  grouper,  golden  tilefish, 
speckled  hind,  and  vvarsaw  grouper  in 
the  South  Atlantic  exclusive  economic 
zone  (FEZ).  The  intended  effects  of  this 
rule  are  to  rebuild  the  snapper-grouper 
resources  and  to  clarify  the  regulations 
implementing  the  FMP. 
DATES:  Written  comments  must  be 
receivt  d  on  or  before  April  11, 1994. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Peter  J.  Eldridge, 
Southeast  Regional  Office,  NMFS.  9450 
Koger  Boulevard,  St.  Petersburg.  FL 
33702. 

Requests  for  copies  of  Amendment  6. 
which  includes  an  environmental 
assessment,  a  regulatory  impact  review, 
and  an  initial  regulatory  flexibility 


analysis  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council.  1 
Southpark  Circle,  Suite  306,  Charleston 
SC  29407-4699:  FAX  803-769-4520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  Snapper- 
grouper  species  off  the  southern 
Atlantic  states  are  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
South  Atlantic  Fishery  Management 
Council  (Council)  and  is  implemented 
through  regulations  at  50  CFR  part  646 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 

Background 

Recent  stock  assessments  by  NMFS 
have  identified  snowy  grouper,  golden 
tilefish.  speckled  hind,  and  vvarsaw 
grouper  as  being  overfished.  The 
management  measures  in  Amendment  6 
represent  the  Council's  initial  steps  to 
prevent  this  overfishing  and  to  rebuild 
the  abundance  level  of  these  species. 

Amendment  6  would  establish 
commercial  quotas  and  trip  limits  for 
snowy  grouper  and  golden  tilefish; 
impose  a  trip  limit  of  one  warsaw 
grouper  and  one  speckled  hind  per 
vessel  and  prohibit  sale  of  these  species; 
include  tilefish  species  in  the  current 
grouper  bag  limit;  require  that  vessel 
logbooks  be  submitted  by  all  permitted 
vessels;  and  close  the  Oculina  Bank 
habitat  area  of  particular  concern 
(HAPC)  to  fishing  for  snapper-grouper 
species.  In  addition.  NMFS  proposes 
changes  to  the  regulations  to  clarify 
them  and  conform  them  to  current 
standards. 

Snowy  Grouper  and  Golden  Tilefish 

The  most  recent  stock  assessment 
report  for  the  deep  water  component  of 
the  snapper-grouper  fishery  indicates 
that  a  40  percent  reduction  in  the 
fishing  mortality  rate  is  necessary  to 


rebuild  the  snowy  grouper  stock  and  a 
42  percent  reduction  is  necessary  for  the 
golden  tilefish  stock.  These  reductions 
in  mortality  rate  should  result  in  a 
spawning  stock  ratio  of  30  percent,  the 
level  at  which  the  stocks  are  no  longer 
considered  to  be  overfished  under  the 
provisions  of  the  FMP.  The  Council 
concluded  that  reductions  in  fishing 
mortality  should  be  achieved  through 
reductions  in  allowable  catch,  a 
manageable  proxy  for  fishing  mortality, 
and  should  be  phased  in  through  equal 
reductions  in  each  of  the  next  3  years. 
Such  phased-in  catch  reductions  should 
minimize  financial  im^jftrts  on 
fishermen  and  provide  additional 
information  for  measuring  the 
effectiveness  of  the  rebuilding  schedule. 

Accordingly,  Amendment  6  would 
establish  a  commercial  quota  for  snowy 
grouper  and  a  commercial  quota  for 
golden  tilefish  for  each  of  the  years 
1994. 1995,  and  1996.  To  minimize  any 
"derby"  fishing  that  might  be  caused  by 
the  quota  system,  vessel  trip  limits  are 
proposed  on  snowy  grouper  of  2,500 
pounds  (1,134  kg)  and  golden  tilefish  of 
5,000  pounds  (2.268  kg).  All  trip  limit 
weights  are  either  whole  weight  or 
gutted  weight,  at  the  harvesting  vessel's 
option.  Thus,  compliance  may  be 
determined  by  weighing  the  fish 
without  having  to  sort  and  weigh  whole 
and  gutted  fish  separately.  When  a 
quota  for  either  species  is  reached,  a 
reduced  trip  limit  of  300  pounds  (136 
kg)  would  be  implemented  for  that 
species  for  the  remainder  of  the  fishing 
year.  The  300-pound  level  is  deemed  to 
be  appropriate  as  a  bycatch  allowance. 
Each  year's  quota  would  be  established 
at  a  level  that  would  ensure  that  bycatch 
plus  the  quota  would  not  exceed  the 
catch  levels  necessary  to  achieve  the 
targeted  reductions  in  fishing 
mortalities. 

Annual  quotas,  in  gutted  weights,  aie 
propo.sed  as  follows: 


Snowy  grouper 

Golden  tilefish 

Pounds 

Kg 

Pounds 

Kg 

1994  „ 

540,314 
442,448 
344,508 

245,082 
200,691 
1 56.266 

1,475,795 
1,238,818 
1,001,663 

669  409 

1995  

561  918 

1996  

454  347 

Warsaw  Grouper  and  Speckled  Hind 

Amendment  6  proposes  to  limit  the 
possession  of  warsaw  grouper  and 
speckled  hind  to  one  of  each  per  vessel 
per  trip  and  to  ban  the  sale  of  these 
species.  Fishermen  would  be 
encouraged  to  donate  fish  caught  under 
the  trip  fimit  to  "good  causes,"  such  as 
charitable  organizations.  This  measure 


would  reduce  the  fishing  mortality  on 
these  overfished  species  but.  since  they 
are  minor  components  of  the  snapper- 
grouper  fishery,  would  not  have  a 
significant  adverse  economic  effect  on 
fishermen. 

Tilefish 

Amendment  6  proposes  to  include 
tilefish  species  in  the  bag  limit  for 


groupers,  currently  five  fish  per  person 
per  day.  This  action  would  reduce 
fishing  mortality  on  golden  tilefish. 
which  are  known  to  be  overfished,  and 
on  the  other  tilefish  species,  which, 
because  of  similar  life  history 
characteristics,  are  suspected  to  be 
overfished.  In  addition,  inclusion  of  all 
tilefish  species  will  obviate  the 
necessity  for  species  differentiation 
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among  members  of  the  tilefish  family,  a 
task  that  may  be  difficult  for 
recreational  fishermen. 

Fishing  Vessel  Logbooks 

-Amendment  6  proposes  that  all 
permitted  vessels  be  required  to 
maintain  a-^d  submit  vessel  logbooks 
that  provide  catch  and  effort  data.  Such 
data  are  needed  for  quota  monitoring, 
stock  as.sessments,  catch  histories,  and 
indications  of  shifts  in  effort.  Currently, 
the  regulations  require  vessel  logbooks 
on  behalf  of  vessels  selected  by  the 
Science  and  Research  Director.  Since 
January  1993,  all  ves.sels  have  been 
selected.  Amendment  6  would  not 
change  the  level  of  logbook  coverage. 
Selection  of  all  to  report,  however, 
would  be  in  the  regulations  rather  than 
by  individual  notification. 

Oculina  Bank 

The  Council  is  concerned  that 
traditional  fishery  management 
measures,  such  as  minimum  size  limits 
and  quotas,  may  not  be  sufficient  to 
protect  fully  the  snapper-grouper 
resources.  The  Council  considered 
establishins  marine  reser\'es  in  the  FEZ 
off  the  sou:  nem  Atlantic  states  but 
deferred  action  due  to  public  opposition 
and  lack  of  information  on  benefits 
derived  from  marine  reserves.  To 
evaluate  the  benefits  of  marine  reserves. 
Amendment  6  proposes  to  prohibit 
fishing  for  snapper-grouper  species  in 
the  Ocuhna  Bank  HAPC.  The  Oculina 
Bank  is  an  established  HAPC  under  the 
regulations  governing  coral  and  coral 
reefs  of  the  Gulf  of  Mexico  and  South 
Atlantic  (50  CFR  part  638)  in  which 
fishing  with  bottom  longlines,  traps, 
pots,  dredges,  and  bottom  trawls  is 
prohibited.  The  Oculina  Bank  HAPC  is 
located  offshore  from  FX.  Pierce  to 
Sebastian  Inlet,  Florida,  at  depths 
between  30  and  75  fathoms.  To  aid 
enforcement  of  the  area  restrictions  of 
no  bottom  fishing,  the  Coimcil  also 
proposes  to  prohibit  fishing  while  at 
anchor  in  the  Oculina  Bank  HAPC. 
NMFS  is  not  aware  of  any  fishing  that 
would  be  conducted  in  the  HAPC  while 
anchored  other  than  fishing  for  snapper- 
grouper  species.  Accordingly,  this 
propo.sed  rule  would  establish  a 
rebuttable  presumption  that  fishing 
while  anchored  constitutes  fishing  for 
snapper-grouper  species.  The  Council 
believes  this  aciion  will  provide 
protection  for  overfished  species  in  the 
management  unit  and  will  provide  data 
on  the  benefits  of  marine  resen'es  while 
minimizing  adverse  impacts  upon  user 
groups.  This  measure  will  "sunset"'  after 
10  years  if  not  reauthorized  bv  the 
Council.  NMFS  is  to  report  to  the 
Council  on  the  effectiveness  of  the 


flAPC  as  soon  as  data  are  available,  but 
no  later  than  the  end  of  2000. 

Availability  of  Amendment  6 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  6,  the 
availabihty  of  which  was  announced  in 
the  Federal  Register  (59  FR  5562. 
February  7,  1994). 

Additional  Changes  Proposed  by  NMFS 

hi  §  646.1(b),  NMFS  proposes  to 
clarify  that  the  scope  of  the  regulations 
in  part  646  includes  not  only  fish  in  the 
snapper-grouper  fishery  in  or  from  the 
South  Atlantic  FEZ,  but  also,  for  data 
collection  and  quotas,  such  fish  in 
adjoining  state  waters. 

In  §  646.2  in  the  definition  of  "Fish  in 
the  snapper-grouper  fishery,"  NMFS 
proposes  to  change  "Tilefish  (Golden)" 
to  "Golden  tilefish"  for  ea.se  of 
reference,  and  to  change  the  family  " 
designation  "Triggerfishes — BaUstidae" 
to  "Leatherjackets — Balistidae"  in 
accordance  with  current  scientific 
nomenclature. 

Section  646.4(b)(2)(vi)(C)  requires  an 
applicant  for  a  vessel  permit  authorizing 
the  use  of  sea  bass  pots  to  sign  a 
statement  that  allows  an  authorized 
officer  reasonable  access  to  the 
applicant's  property  to  examine  pots  for 
compliance  with  the  regulations.  NMFS 
finds  that  this  requirement  is 
unnecessary.  Accordingly,  as  a  technical 
amendment,  this  proposed  rule  would 
remove  §641. 4(b)(2)(vi)(C). 

NMFS  proposes  to  remove  from  the 
regulatory  text  specification  of  the 
statistical  areas  used  for  reporting 
catches  to  designees  of  the  Science  and 
Research  Director.  Such  designees  have 
the  capability  of  recording  catch  areas 
with  the  required  specificity. 
Accordingly,  reference  to  the  statistical 
areas  in  §  646.5(d)  and  depiction  of  the 
areas  in  Figure  2  to  part  646  would  be 
removed. 

NMFS  proposes  to  add  a  prohibition 
regarding  false  statements  to  an 
authorized  officer  concerning  the  taking, 
catching,  harvesting,  landing,  purchase, 
sale,  possession,  or  transfer  of  a  reef 
fish.  This  addition  would  aid  in 
enforcement  of  the  regulations  and 
conform  the  regulations  to  current 
standards. 

Gassificatioa 

This  rule  is  not  subject  to  review 
under  EO.  12866.  The  Council  prepared 
an  initial  regulatory  flexibility  analysis 
(IRFA)  as  part  of  Amendment  6,  which 
concludes  that  Amendment  6  may  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  IRFA  is  summarized  as  follows. 


Virtually  every  permitted  vessel  in  the 
snapper-grouper  fishery  represents  a 
small  entity,  at  least  20  percent  of  which 
could  be  affected  by  the  amendment. 
The  estimated  potential  loss  of  revenues 
to  fishermen  over  a  period  of  3  years  is 
$1.15  million,  which  may  equate  to 
individual  reductions  in  annual  gross 
revenues  exceeding  5  percent.   • 
Additional  analysis  and  discu.ssion  are 
contained  in  the  IRFA,  a  copy  of  which 
is  available  (see  ADDRESSES). 

This  rule  involves  a  co!lection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  which  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
Control  Numbers  0648-0016.  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  10  min'btes. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum 
extent  practicable  with  the  approved 
coastal  zone  management  programs  of 
the  south  Atlantic  states.  This 
determination  was  submitted  for  review 
by  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act. 

An  informal  consuhation  under  the 
Endangered  Species  Act  was  concluded 
for  Amendment  6  on  September  27, 
1993.  As  a  result  of  the  informal 
consultation,  the  Regional  Director 
determined  that  neither  the  fishing 
activities  nor  the  management  mea.sures 
under  this  rule  are  likely  to  adversely 
affect  endangered  or  threatened  species 
or  critical  habitat. 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
di.scusses  the  impacts  of  the 
amendment's  measures  on  the  human 
environment  as  a  resuh  of  this  rule.  The 
EA  is  available  (see  ADDRESSES)  and 
comments  on  it  are  invited. 

List  of  Subjects  in  50  CFR  Part  646 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  23,  1994. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sen-ice 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  646  is  proposed 
to  be  amended  as  follows: 

PART  646— SNAPPER-GROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  646 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1801  et  seq. 

2.  In  §  646.1,  paragraph  (b)  is  revised 
to  read  as  follows: 


§646.1     Purpose  and  scope. 

»         •         *         *         * 

(b)  This  part  governs  conservation  and 
management  offish  in  the  snapper- 
grouper  fishery-  in  or  from  the  South 
Atlantic  EEZ,  except  that  §§646.5  and 
646.24  also  apply  to  such  fish  in  or  from 
adjoining  state  vk-aters. 

§646.2    [Amended] 

3.  In  §  646.2,  in  the  definition  for 
"Fish  in  the  snapper-grouper  fishery", 
the  listing  for  "Tilefish  (Golden)"  under 
the  family  designation  "Tilefishes — 
Malacanthidae"  is  revised  to  read 
"Golden  tilefish"  and  the  family 
designation  "Triggerfishes — Balistidae" 
is  revised  to  read  "Leatherjackets — 
Balistidae";  and  in  the  definition  for 
"Sea  bass  pot",  in  paragraph  (3) 
introductory  text,  the  parenthetical 
phrase  "(see  Figure  3)"  is  revised  to 
read  "(see  Fip.ure  2)". 

§  646.4    [Amended] 

4.  In  §646.4,  in  paragraph 
(b)(2)(vi)(A),  the  word  "and"  is  added 
after  the  concluding  semicolon;  in 
paragraph  (b)(2)(vi)(B),  the  semicolon 
and  concluding  word  "and"  are 
removed  and  a  period  is  added  in  their 
place;  and  paragraph  (b)(2)(vi)(C)  is 
removed. 

5.  In  §646.5,  paragraphs  (a)(1),  (d) 
introductory  text,  and  (d)(4)  are  revised 
to  rend  as  follows: 

§  645.5    Recordkeeping  and  reporting. 

(a)  *  *  *  (1)  The  owner  or  operator  of 
a  vessel  for  which  a  permit  for  snapper- 
grouper,  excluding  wreckfish,  has  been 
issued,  as  required  by  §  646.4(a)(1):  and 

•  *        *        •        * 

(d)  Charter  vessel  and  headhoat 
inventory:  A  person  described  under 
paragraph  (b)  of  this  section  whois  not 
selected  to  report  must  provide  the 
following  information  when 
interviewed  by  the  Science  and 
Research  Director: 

•  •        •        •        * 

(4)  Fishing  areas; 

•  •        *        «        • 

6.  In  §646.7,  paragraph  (kk)  is 
revised;  paragraph  (mm)  is  redesignated 
as  paragraph  (ss);  and  new  paragraphs 
(mm)  through  (rr)  are  added  to  read  as 
follows: 

§646.7     Prohibitions. 

•  *  K  *  * 

(kk)  Transfer  at  sea — 

(1)  Warsaw  grouper  or  speckled  hind, 
as  specified  in  §646.21(j)(6); 

(2)  Fish  in  the  snapper-grouper 
fishery  subject  to  a  bag  limit,  as 
specified  in  §  646.23(f);  or 


(3)  Snow7  grouper  or  golden  tilefish, 
as  specified  in  §  646.25(e). 

***** 

(mm)  Fish  for  fish  in  the  snapper- 
grouper  fishery  in  the  Oculina  Bank 
habitat  area  of  particular  concern 
(HAPC);  retain  such  fish  in  or  from  the 
Oculina  Bank  Ii.\PC;  or  fail  to  release 
immediately  such  fish  taken  in  the 
Oculina  Bank  HAPC  by  hook-and-line 
gear,  as  specified  in  §  646.26(d)(2). 

(nn)  Pos.sess  a  warsaw  grouper  or 
speckled  hind  in  excess  of  the  vessel 
trip  limit,  as  specified  in  §646.21  (j)(l) 
or(i)(2). 

(oo)  Sell,  purchase,  trade,  or  barter  or 
attempt  to  sell,  purchase,  trade,  or  barter 
a  Warsaw  grouper  or  speckled  hind,  as 
specified  in  §  646. 21(j)(3). 

(pp)  Exceed  a  commercial  trip  limit 
for  snowy  grouper  or  golden  tilefish,  as 
specified  in  §  646.25  (a)  or  (b). 

(qq)  Sell,  purchase,  trade,  or  barter  or 
attempt  to  sell,  purchase,  trade,  or  barter 
snowy  grouper  or  golden  tilefish  in 
excess  of  an  applicable  trip  limit,  as 
specified  in  § 646.25(f). 

(rr)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  a  fish  in  the 
snapper-grouper  fishery. 
•        *        •        »        » 

7.  Section  646.20  is  revised  to  read  as 

follows: 

§546.20    Fishing  years. 

(a)  The  fishing  year  for  wreckfish 
begins  on  April  16  and  ends  on  April 
15. 

(b)  The  fishing  year  for  fish  in  the 
snapper-grouper  fishery  other  than 
wreckfish  begins  on  January  1  and  ends 
on  December  31. 

8.  In  §646.21,  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

§646.21     Harvest  limitations. 

***** 

(j)  Warsaw  grouper  and  speckled 
hind.  (1)  The  possession  of  warsaw 
grouper  in  or  from  the  EEZ  is  limited  to 
one  per  vessel  per  trip. 

(2)  The  possession  of  speckled  hind  in 
or  from  the  EEZ  is  limited  to  one  per 
vessel  per  trip. 

(3)  A  Warsaw  grouper  or  a  speckled 
hind  in  or  from  the  EEZ  may  not  be 
sold,  purchased,  traded,  or  bartered  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered. 

(4)  A  person  who  fishes  in  the  EEZ 
may  not  combine  a  possession  limit 
specified  in  paragraph  (j)(l)  or  (j)(2)  of 
this  section  with  a  bag  or  possession 
limit  applicable  to  state  waters. 

(5)  The  operator  of  a  vessel  that  fishes 
in  the  EEZ  is  responsible  for  the 


possession  limit  applicable  to  that 
vessel. 

(6)  A  Warsaw  grouper  or  speckled 
hind  taken  in  the  EEZ  may  not  be 
transferred  at  sea,  regardless  of  where 
such  transfer  takes  place;  and  a  warsaw 
grouper  or  .speckled  hind  may  not  be 
transferred  at  sea  in  the  EEZ,  regardless 
of  where  such  fish  was  taken. 

9.  In  §  646.23,  a  new  paragraph  (a)(4) 
is  added  and  paragraph  (b)(3)  is  revised 
to  read  as  follows: 

§  646.23    Bag  and  possession  limits. 

(a)*   *   * 

(4)  Special  limitations  on  possession 
of  Warsaw  grouper  and  speckled  hind 
apply.  (See§646.21(j).) 

(b)*   *   * 

(3)  Groupers,  excluding  jewfish  and 
Nassau  grouper,  and  tilefishes, 
combined — 5. 
***** 

10.  Section  646.24  is  revised  to  read 

as  follows: 

§646.24    Commercial  quotas. 

Persons  who  are  not  subject  to  the  bag 
limits  are  subject  to  the  following 
quotas.  (See  §  646.23(a)(1)  for 
apolicability  of  the  bao  limits.) 

(a)  Wreckfish  (whole  weight) — 2 
million  pounds  (907.185  kg),  each 
fishing  year. 

(b)  Snoixy  grouper  (gutted  weight,  that 
is,  eviscerated  but  otherwise  whole) — 

(1)  540,314  pounds  (245,082  kg),  in 
the  fishing  year  that  commences  Januarv 
1,1994. 

(2)  442,448  pounds  (200,691  kg),  in 
the  fishing  year  that  commences  januarv 
1,  1995. 

(3)  344,508  pounds  (156,266  kg),  in 
the  fishing  year  that  commences  januarv 
1,1996. 

(c)  Golden  tilefish  (gutted  weight,  that 
is,  eviscerated  but  otherwise  whole) — 

(1)  1,475,795  pounds  (669.409  kg),  in 
the  fishing  year  that  co.mmences  January 
1,1994. 

(2)  1.238,818  pounds  (561,918  kg),  in 
the  fishing  vear  that  commences  January 
1,1995. 

(3)  1,001,663  pounds  (454,347  kg),  in 
the  fishing  year  that  commences  Januarv 
1, 1996. 

§§646.27  and  646.25    [Redesignated  as 
§§  646.28  ard  646.27] 

11.  Section  646.27  is  redesignated  as 
§646.28;  §646.25  is  redesignated  as 

§  646.27;  and  a  new  §  646.25  is  addf d  to 
read  as  follows: 

§  645.25    Commercial  trip  limits. 

Persons  who  are  not  subject  to  the  bag 
limits  who  fish  in  the  EEZ  on  a  trip  are 
subject  to  the  following  vessel  trip 
limits.  (See  §  646.23(a)(1)  for 
applicability  of  the  bag  limits.) 
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(a)  S/70U  ,  grouper  (whole  weight  or 
gutted  weight,  that  is,  eviscerated  but 
othtTwise  whole). 

(1)  Until  the  fishing  year  quota 
specified  in  §  646.24(b)  is  i^ached,  2.500 
pounds  (1.134  kg). 

(2)  After  the  fishing  year  quota 
specified  in  §  646.24(b)  is  n;"ached,  300 
pounds  (136  kg). 

(b)  GoJden  tilefii^h  (whole  weight  or 
gutted  weight,  that  is,  eviscerated  but 
otherwise  whole). 

(1)  Until  the  fishing  year  quota 
specified  in  §  646.24(c)  is  reached,  5,000 
pounds  (2,268  kg). 

(2)  After  the  fishing  year  quota 
specified  in  §  646.24(c)  is  reached,  300 
pounds  (136  kg). 

(c)  Rfduction  of  trip  limits.  When  a 
commercial  quota  specified  in  §646.24 
(b)  or  (c)  is  reached,  or  is  projected  to 
be  reached,  the  Assistant  Administrator 
will  file  a  notice  to  that  effect  with  the 
Office  of  ti  .  Federal  Register.  On  and 
after  the  effective  date  of  such  notice, 
for  the  remainder  of  the  fishing  year,  the 
apnropriate  trip  limit  applies. 

(d)  A  person  who  fishes  in  the  EEZ 
may  not  combine  a  trip  limit  of  this 
section  with  any  trip  or  possession  limit 
applicable  to  state  wmers. 

(f)  A  snowy  eroupfr  or  golden  tilefish 
taken  in  the  EEZ  may  not  be  transferred 
at  sea,  regardless  of  where  such  transfer 
takes  place:  and  a  snowT  grouper  or 
golden  tilefish  may  not  be  transferred  at 
sea  in  the  EEZ.  regardless  of  where  such 
sno\\7  grouper  or  golden  tilefish  was 
taken. 

(0  Snowy  grouper  or  golden  tilefish  in 
excess  of  an  applicable  trip  limit 
specified  in  paragraph  (a)  or  (b)  of  this 
section  m.ay  not  be  sold,  purchased, 
traded,  or  bartered  or  attempted  to  be 
sold,  purchased,  traded,  or  bartered. 

12.  In  §6-'p..26,  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§646.25    Area  limitations. 
•  •         •  •  . 

(d)  Habitat  au-a  of  particular  concern 
IHAPC).  (1)  The  Oculina  Bank,  which  is 
a  coral  HAPC  under  §  638.23(c)  of  this 
chapter,  is  bounded  on  the  north  by 
27''53'  N.  latitude,  on  the  south  by 
ZT'ao'  N.  latitude,  on  the  east  by  79''56' 


W.  longitude,  and  on  the  west  by  SO^OO' 
\V.  longitude. 

(2)  No  fishing  for  fish  in  the  snapper- 
grouper  fishery  may  be  conducted  in  the 
Oculina  Bank  HAPC  and  such  fish  may 
not  be  retained  in  or  from  the  Oculina 
Bank  HAPC.  Fish  in  the  snapper- 
grouper  fishery  taken  incidentally  in  the 
Oculina  Bani.  HAPC  by  hook-and-line 
gear  must  be  released  immediately  by 
cutting  the  line  without  removing  the 
fish  from  the  water.  It  is  a  rebuttable 
presumption  that  fishing  aboard  a  vessel 
that  is  anchored  in  the  HAPC 
constitutes  fishing  for  fish  in  the 
snapper-grouper  fishery. 

(3)  See  §  638.23(c)  of  this  chapter  for 
prohibitions  on  fishing  with  bottom 
longlines,  traps,  pots,  dredges,  and 
bottom  trawls  in  the  Oculina  Bank 
HAPC. 

13.  Figure  2  to  part  646  is  removed 
and  Figure  3  to  part  646  is  redesignated 
as  Figure  2  to  part  646. 

(PR  Doc  94-4528  Filed  2-24-94;  10:50  am] 

BILLING  COOe  3510-22-P 


50  CFR  Part  658 
p.D.  021494C] 

Shrimp  Fishery  of  the  Gulf  of  Mexico; 
Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Serv  ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO.AA), 

Commerce. 

ACTION:  Notice  of  public  hearings  and 

request  for  comments. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  four 
public  hearings  on  Draft  Amendment  7 
to  the  Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico. 
Amendment  7  proposes  to:  define 
overfishing  for  white  shrimp;  provide 
for  a  framework  adjustment  for  the 
overfishing  definitions  for  brown,  white, 
and  pink  shrimp;  revise  the  overfishing 
definition  for  royal  red  shrimp;  and 
eliminate  the  total  allowable  level  of 
foreign  fishing  to  allow  the  domestic 
fleet  to  obtain  optimum  yield.  Two 


public  hearings  were  previously 
announced  in  the  Federal  Register  for 
Corpus  Christi,  Texas  and  Galveston. 
Texas. 

DATES:  Written  comments  on  the 
proposed  amendment  must  be  received 
by  April  22.  1994.  The  hearings  are 
scheduled  from  6  p.m.  to  8  p.m.  as 
follows:  Tuesday.  March  15.  1994.  in 
Bon  Secour,  Alabama;  Wednesday, 
March  23,  1994,  in  Ft.  Myers.  Florida: 
Tuesday,  March  29.  1994,  in  Houma. 
Louisiana;  and  Wednesday,  March  30, 
1994,  in  Biloxi.  Mississippi. 

ADDRESSES:  Comments  should  be 
addressed  to  Wayne  E.  Swingle, 
Executive  Director.  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  suite  331, 
Tampa,  Florida  33609  FAX:  813-225- 
7015.  The  hearings  will  be  held  at  the 
following  locations: 

1.  Bon  Secour.  Alabama — St.  Peters 
Episcopal  Church,  6270  Bon  Secour 
Highway,  Intersection  of  County 
Roads  10  &  49,  Bon  Secour,  Alabama 

2.  Ft.  Myers,  Florida — Holiday  Inn 
Central,  2431  Cleveland  Avenue,  Ft. 
Myers.  Florida 

3.  Houma.  Louisiana — Holiday  Inn,  210 
South  Hollywood  Road,  Houma. 
Louisiana 

4.  Biloxi,  Missi.ssippi — Broadwater 
Beach  Resort,  2110  Beach  Boulevard. 
Biloxi.  Mississippi 

FOR  FURTHER  INFORMATION  CONTACT: 
Terr.-ince  R.  Leary.  F"ishery  Biologist, 
813-228-2815. 

SUPPLEMENTARY  iNFORMATION:  These 
hearings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jidie 
Krebs  (see  ADDRESSES)  5  working  days 
prior  to  the  applicable  m.eeting. 

Dated:  February  24.  1994. 
David  S.  G-«sfin, 

Acting  Director,  Office  of  Fisheries 
Consenation  and  Management.  National 
Marine  Fisfieries  Senice. 
(PR  Doc.  94-4615  Piled  2-28-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contarns  documents  other  than  rules  or 
proposed  rules  that  are  appHcat)le  to  the 
public.  Notices  of  hearings  and  investigations, 
convmttee  nieetings,  agency  deasions  arxj 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADWMNJSTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Proposed  Information  Collection 
Request  Submitted  to  0MB 

AGENCY:  Administrative  Conference  of 
the  United  States. 
ACnON:  Notice. 

SUMiyiARY:  The  Administrative 
Conference  of  the  United  States  has 
submitted  to  the  OfGce  of  Management 
and  Budget  (0MB)  for  approval  a 
proposed  version  of  a  confidential 
disclosure  form  to  be  submitted  by  those 
individuals  from  the  private  sector  who 
are  members  of  tlie  Administrative 
Conference.  This  form  is  a  substitute  for 
Standard  Form  450  issued  by  the  Office 
of  Government  Ethics  that  such 
members  would  otherwise  be  required 
to  file. 

DATES:  Comments  on  this  proposal 
should  be  received  by  March  31.  1994. 
ADDRESSES:  Comments  should  be  sent  to 
Gary  J.  Edies,  General  Counsel  and 
Designated  Agency  Ethics  Officer, 
Administrative  Conference  of  the 
United  States,  2120  L  Street  N\V.. 
Washington.  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  Can, 
J.  Edles,  General  Counsel  and 
Designated  Agency  Ethics  Officer. 
Administrative  Conference  of  the 
United  States.  2120  L  Street  NW.. 
Washington.  DC  20037.  Telephone. 
(202)  254-7020.  A  copy  of  the 
Administrative  Conference's  request  for 
approval  from  OMB.  including  the 
proposed  form,  can  be  obtained  from 
Susan  Mack,  at  the  above  address  and 
telephone  number. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  (ACUS)  is  a  federal  agency 
that  is  also  a  federal  advisory  committee 
under  the  terms  of  the  Federal  Ad\isory 
Committee  Act.  Members  of  ACUS  from 
the  private  sector  are  deemed  to  be 
special  government  employees  within 


the  meaning  of  18  U.S.C.  202(a)  and, 
therefore,  are  subject  to  confidential 
financial  disclosure  requirements  of  the 
Ethics  in  Government  Act.  5  U.S.C. 
App.  107,  and  implementing  regulations 
issued  by  the  U.S.  Office  of  Government 
Ethics  (OGE),  5  CFR  Part  2634,  Subpart 
I.  The  proposed  form  is  a  substitute  for 
OGE  Standard  Form  450  that 
Administrative  Conference  members 
otherwise  would  be  required  to  file.  It 
was  approved  by  the  Director  of  the 
Office  of  Government  Ethics  following  a 
determination  by  the  ACUS  Chairman, 
pursuant  to  5  CFR  2634.905  (a),  that 
greater  disclosure  by  pubhc  members  is 
not  required  because  the  duties  of  a 
member  make  remote  the  possibility 
that  a  real  or  apparent  conflict  of 
interest  will  occur.  As  required  by  the 
Ethics  in  Government  Act,  5  U.S.C. 
App.  107(a);  Executive  Order  12674. 
201(d];  and  OGE  regulations.  5  CFR 
2634.901(d),  this  form  is  confidential 
and  required  to  be  withheld  from  the 
public.  As  the  OGE  regulations  make 
clear,  section  107(a)  of  the  Ethics  in 
Government  Act  leaves  no  discretion  on 
this  issue  with  the  Administrative 
Conference. 

Dated;  February  22. 1994. 
Gary  ).  Edles, 
General  Counsel. 

[PR  Doc.  94-^J624  Filed  2-28-94;  8:45  am] 
BH.LJMO  COOE  811fr-01-P 


DEPARTMENT  OF  AGRtCULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  94-006N1 

National  Advisory  Committee  on 
Microbiologlcat  Crtterta  for  Foods; 
Subcommittee  Meetings 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods' 
subcommittees  on  Seafood  and  HACCP 
will  be  held  Thursday.  March  10  and 
Friday.  March  11,  1994,  from  8:30  a.m. 
to  5  p.m.  each  day.  at  the  Radisson  Haus 
Inn  Sunnyvale,  1085  East  El  Camino 
Real,  Sunn\-vale,  California  94087, 
telephone  (408)  247-0800. 

Tne  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 


be  assessed,  including  criteria 
pertaining  to  microorganisms  that 
indicate  whether  food  has  been 
processed  using  good  manufacturing 
processes. 

The  Committee  meeting  is  open  to  the 
public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
prior  to  and  folloning  the  meeting. 
Comments  should  be  addressed  to:  Mr 
Craig  Fedchock.  Advisory  Committee 
Specialist,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  2151.  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW..  W'ashington.  DC  20250. 

Background  materials  are  available  for 
inspection  by  contacting  Mr.  Fedchock 
on  (202) 720-9150. 

Done  at  Washington.  DC,  on:  February  23. 
1994. 
Donald  L.  VMiite. 

Acting  Administrator. 

IFR  Doc.  94-4538  Filed  2-28-94;  8:45  am] 

BILLING  CODE  MIOOM-M 


Forest  Service 

Establishment  of  Fffteenmlle  Creek 
Purchase  Unit 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  establishment  of 
Fifteen  Mile  Creek  Purchase  Unit. 

SUMMARY:  On  January  21,  1994,  the 
Assistant  Secretary,  Natural  Resources 
and  Environment,  created  the 
Fifteerunile  Creek  Purchase  Unit.  This 
purchase  unit  comprises  approximately 
595  acres  within  Wasco  County.  Oregon. 
A  copy  of  the  establishment  document, 
which  includes  the  legal  description  of 
the  lands  within  the  purchase  unit. 
appears  at  the  end  of  this  notice. 

EFFECTIVE  DATE:  Creation  of  this 
purchase  unit  was  effective  January  21, 
1994. 

ADDRESSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Director  of  Lands,  Forest 
Service,  Auditor's  Building.  201  14th 
Street.  SW..  Washington,  DC  20090- 
6090 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Bauman,  Lands  Staff,  Forest 
Service.  USDA.  P.O.  Box  96090. 
Washington.  DC  20090-6090,  telephone: 
(202) 205-1248. 


r 
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Dated;  February  18.  1994. 
Lyle  Laverty, 

Acting  Deputy  Chief. 

Establishment  of  Fifteeomile  Creek  Pxirchase 
Unit  Wasco  County,  Oregon 

Pursuant  to  the  Secretary  of  Agriculture's 
authority  under  section  17,  Public  Law  94- 
588  (90  Stat.  2949).  the  Fifteenmile  Creek 
Purchase  Unit  is  being  created  in  Wasco 
County.  Oregon.  The  lands  within  the 
purchase  unit  are  described  as  follows: 
Wasco  County.  Oregon.  Willamette  Meridian 
T.2S..R.  12'e. 

Section  19:  Government  lots  1  through  4. 
NE''4.  E'/2NWV4.  EV2SWV4,  WVzSEV* 

Section  20:  NW'ANWV, 

The  area  described  contains  595  acres, 
more  or  less,  and  is  adjacent  to  the  Mt.  Hood 
National  Forest. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  the  requirements  of  the 
Act  of  March  1,  1911.  as  amended. 

Dated:  January  21,  1994. 
James  R.  Lyons, 

Assistant  Secretary  for  Natural  Resources  and 

Environment. 

[FR  Doc.  94-4623  Filed  2-28-94;  8:45  am] 

BILLINQ  CODE  1410-11-M 

Trails  End  Integrated  Project 

agency:  Forest  Serv-ice,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Sen,  ice  will 
prepare  a  Draft  Environmental  Impact 
Statement  to  disclose  the  environmental 
consequences  of  the  proposed  Trails 
End  integrated  project.  The  Forest 
Service  is  proposing  to  harvest  timber 
on  approximately  2000  acres  of  National 
Forest  land  in  the  northern  portion  of 
the  RidgvN'ay  Ranger  District.  Forest 
health  is  the  driving  concern  in  this 
project  proposal.  Sugar  maple  decline 
and  beech-scale  necteria  are  causing 
growth  loss  and  mortality.  Treatments 
will  consist  of  clearcuts,  overstory 
removals,  salvage,  improvement  cuts 
and  thinnings.  In  addition  to  harvesting 
limber,  the  proposed  action  will 
consider  approximately  120  acres  of 
wildlife  habitat  improvement.  These 
treatments  will  consist  of  vegetative 
planting  to  increase  food  availability, 
maintaining  existing  apple  trees, 
improving  turkey  winter  habitat, 
establishing  beaver  preferred  food 
species,  releasing  thermal  cover  and 
shrubs  plus  protecting  native  trout 
streams. 

DATES:  Public  scoping  has  been 
completed.  A  scoping  letter  was  sent  to 
all  interested  parties  and  land  owners  in 
or  adjacent  to  the  proposed  project  area. 
A  notice  was  also  published  in  the 
Ridgway  Record  on  August  18.  1993. 


Additional  comments  will  be  accepted 
during  the  planning  process  and  should 
reach  us  by  March  31, 1994. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Leon  F.  Blashock, 
District  Ranger,  Ridgway  Ranger 
District,  RD  #1  Box  28A  Ridgway,  Pa 
15853. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  Environmental  Impact 
Statement  to  Carl  Leland, 
Interdisciplinary  Team  Leader,  Ridgway 
Ranger  District,  Ridgway,  Pa.,  phone 
814-776-6172. 

SUPPLEMENTARY  INFORMATION:  The 
Allegheny  National  Forest  Land  and 
Resource  Management  Plan  was 
approved  in  March  1986.  Of  the  total  of 
5427  acres  in  the  project  area,  the  plan 
allocated  400  acres  of  Management  Area 
(MA)  6.1  and  5027  acres  of  MA  3.0.  MA 
6.1  emphasizes  mature  and  overmature 
hardwood  forests  with  the  following 
primary  purposes;  (1)  maintain  or 
enhance  scenic  quality,  (2)  emphasize  a 
variety  of  dispersed  recreation  activities 
in  a  semi-primitive  motorized  setting, 
and  (3)  emphasize  wildlife  species 
which  require  mature  or  overmature 
hardwood  forests,  such  as  turkey,  bear 
and  cavity  nesting  birds  and  mammals. 
MA  3.0  has  the  follov\ing  primary 
purposes;  (1)  to  provide  a  sustained 
yield  of  high-quality  Allegheny 
hardwood  sawtimber  though  even-aged 
management,  (2)  to  provide  age  class  or 
size  class  habitat  diversity  from 
seedlings  through  mature  timber  in  a 
variety  of  different  types,  (3)  emphasize 
deer  and  turkey  in  all  timber  types  and 
(4)  provide  a  roaded  natural  setting  for 
all  types  of  developed  and  dispersed 
recreation  opportunities  with  an 
emphasis  on  motorized  recreation 
activities. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  no 
planned  activity  for  the  proposed 
project  area.  Other  alternatives  to  the 
proposed  action  will  consider 
regeneration  areas  larger  than  the  40- 
acre  maximum  called  for  in  the  National 
Forest  Management  Act  due  to  the 
health  of  some  of  the  stands.  Landscape 
corridor  designations  will  be 
determined  for  the  project  area. 

Leon  F.  Blashock,  District  Ranger, 
Ridgway  Ranger  District,  Allegheny 
National  Forest  is  the  responsible 
official. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  to  be  available  for  public 
review  by  June  1994.  At  that  time  the 
Environmental  Protection  Agency  will 
publish  a  notice  of  availability  of  the 


document  in  the  Federal  Register.  The 

comment  period  on  the  Draft  EIS  will  be 
45  days  from  the  date  of  the  notice  of 
availabihty  in  the  Federal  Register. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NEDC,  435  U.S.  519  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  im.pact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
versus  Model.  803  F.2d  1016,  1022  "(gth 
Cir.  1986)  and  Wisconsin  Heritages,  Inc. 
versus  Harris,  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 

identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  tlie  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirorunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by 
September  1994.  The  decision  will  be 
subject  to  appeal  under  36  CFR  part  215. 
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Dated:  February  14,  1994. 
Leon  F.  Blashock, 

District  Ranger. 

[FR  Doc.  94-4600  Filed  2-28-94;  8:45  am] 

BILLMQ  COOE  3410-t1-M 

DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  follou'ing  proposal  for 
collection  of  infomiation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Capital  Expenditures 
Sur\'ey 

Form  Numbeiis):  ACE-1,  ACE-2. 

Agency  Approval  Number:  none. 

Type  of  Request:  New  collection. 

Burden:  108,500  hours. 

Number  of  Respondents:  45,000. 

Avg  Hours  Per  Response:  2  hours  25 
minutes. 

Needs  and  Uses:  A  major  concern  of 
economic  policymakers  is  die  adequacy 
of  investment  in  plant  and  equipment. 
Much  of  the  current  data  on  investment 
are  estimates  for  broad  categories  of 
capital  expenditures  with  very  little  or 
no  detail  about  the  investing  industries. 
Census  is  proposing  a  new  annual  data 
collection  to  pr()\ide  detail  on  capital 
expenditures  needed  for  estimating  the 
national  income  and  product  accounts, 
estimating  productivity  of  U.S. 
industries,  evaluating  fiscal  and 
monetary  policy,  and  conducting 
research  using  capital  expenditures 
data.  In  1991  we  conducted  a  pilot 
survey  under  OMB  number  0607-0737 
to  examine  the  basic  survey  design, 
forms  and  content,  and  survey 
processing  system.  We  also  conducted  a 
response  analysis  designed  to  detect 
major  errors  in  the  forms  and  obtain 
respondents'  reactions  to  individual 
survey  items.  We  then  collected  1992 
data  in  a  preliminary-  survey  with  an 
expanded  panel  in  order  to  further  test 
the  processing  system  and  survey 
design.  We  now  plan  to  collect  1993 
data  in  a  full-scale  survey.  This  request 
is  for  clearance  of  the  full-scale  survey. 
This  request  if  for  clearance  of  the  full- 
scale  survey  which  includes 
refmements  from  the  previous  efforts. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  E>OC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  Febrdar>'  24,  1994. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  94-4619  Filed  2-28-94:  8:45  am) 

BILLING  COOE  3510-07-.f 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1993  Sun'ey  of  Housing  Starts, 
Sales,  and  Completions. 

Form  Number! s):  SOC  900.  900.1, 
900. 1(L),  900A,  900A.1,  900A.1(L). 

Agency  Approval  Number:  0607- 
0110. 

T)7?e  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  4,849  hours. 

Number  of  Respondents:  6,865. 

Avg  Hours  Per  Response:  12  minutes. 

Needs  and  Uses:  Tne  Survey  of 
Housing  Starts,  Sales,  and  completions, 
also  known  as  the  Survey  of 
Construction  (SOC).  is  conducted  by 
Census  to  collect  information  on 
construction  characteristics  from  a 
sample  of  home  builders,  real  estate 
agents,  and  new  home  owners.  The 
survey  is  conducted  by  mailing  out  a 
questionnaire  to  respondents.  A  Census 
interviewer  calls  the  respondent  a  few 
days  later  to  transcribe  the  information 
onto  another  form.  During  the  period  of 
1995  to  1996,  Census  plans  to  gradually 
replace  the  transcription  form  with  an 
automated  format  on  laptop  computer. 
The  change  will  be  transparent  to 
respondents  except  that  the  interviewer 
will  be  able  to  perform  interactive 
editing  of  the  respondents'  answers 
during  the  interview.  The  data  gathered 
are  used  to  publish  estimates  of  the 
number  of  new  residential  housing  units 
started,  under  construction  and 
completed,  and  the  number  of  new 
homes  sold  and  for  sale.  Statistics  from 
the  SOC  are  used  by  government 


agencies  and  private  companies  to 
monitor  and  evaluate  this  sector  of  the 
economy. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  Monthly. 

Respondent's  Obligation: Voluniziy. 

OSfB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer. 
room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  24, 1994. 
Edward  Miciials, 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc  94-1620  Filed  2-28-94;  8:45  am] 

BILLING  COOE  3StO-07-f 


International  Trade  Administration 

Intent  to  Revoke  Countervailing  Duty 
Orders  and  Terminate  Suspended 
Investigations 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  orders  and 
terminate  suspended  investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  orders 
and  terminate  the  suspended 
countervailing  duty  investigations  listec 
below.  Domestic  interested  parties  who 
object  to  these  revocations  or 
terminations  must  submit  their 
comments  in  writing  not  later  than  30 
days  from  the  publication  date  of  this 
notice. 

EFFECTTVE  DATE:  March  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Brian  Albright. 
Office  of  Countervailing  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (20^ 
482-0983  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  a 
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countervailing  duty  order  or  terminate  a 
suspended  investigation  if  the  Secretary 
of  Commerce  concludes  that  it  is  no 
longer  of  interest  to  interested  parties. 
Accordingly,  as  required  by 
§  355.25(d)(4)  (19  CFR  355'25(d)(4) 
(1993))  of  the  Department's  regulations, 
we  are  notifying  the  public  of  our  intent 
to  revoke  the  follow'ing  countervailing 
duty  orders  and  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  armual 
anniversary  months: 

Effective 
date 

Countervailing  Duty  Orders 

Argentina:     Certain     Textile     03/12/85 

Mill  Products  (C-357^04)     48  FR  9846 

Contact:      Megan      Waters 

(202)     482-1767     or    482- 

2786. 
Chile:    Standard    Carnations    03/19/87 

(0-337-601)  Contact:  Cam-     52  FR  8635 

eron    Cardozo    (202)    482- 

6071  or  482-2786. 
France:  Brass  Sheet  and  Strip     03/06/87 

(C-427-603)  Contact:  ICam     52  FR  6996 

Goff    (202)     482-3691     or 

482-2786. 
Iran:  Raw  In-Shell  Pistachios     03/11/86 

(C-507-501)  Contact:  Patri-     51  FR  8344 

cia  W.   Stroup   (202)   482- 

0983  or  482-2786. 
Isruel:   Oil    Country   Tubular     03/06/87 

Goods    (C-50»-601)    Con-     52  FR  6999 

tact:    Kelly    Parkhill    (202) 

432-4126  or  482-2786. 
.Vew  Zealand:  Carbon   Steel     03/07/86 

Wire      Rod      (C-614-504)     51  FR  7971 

Contact:     Lorenza     Olivas 

(202)     482-1775     or     482- 

2786. 
Peru:    Certain    Apparel    (C-     03/12/85 

333-402)  Contact:   Martina     48  FR  9»?1 

Tltadlec  (202)  482-1167  or 

482-2786. 
Peru:    Certain    Textile    Mill     03/12/85 

Products  (0-333-102)  Con-     48  FR  9871 

tact:  Martina  Tkadlec  (202) 

482-1167  or  482-2786. 
Sri   Lanka:  Certain    Apparel    03/12/85 

(C-542-J01)  Contact:     48  FR  9826 

Martina       Tkadlec       (202) 

482-1167  or  482-2786. 
Sri    Lanka:    Certain    Textile     03/12/85 

Mill  Products  (0-542-401)     48  FR  9826 

Contact:    Martina    Tkadlec 

(202)     482-1167     or    482- 

2786. 
Turkey:  Welded  Carbon  Steel    03/07/86 

Pipes   and   Tubes   (C-189-     51  FR  7984 

502)  Contact:  Norbert  Gan- 
non    (202)     482-0394     or 

482-2786. 
Turkey:  Welded  Carbon  Steel     03/07/86 

Line      Pipe      (C-489-502)     51  FR  7984 

Contact:    Norbert    Gannon 

(202)     482-0394     or    482- 

2786. 


Effective 
date 


03/12/85 
50  FR  9863 


03/12/85 
50  FR  9832 


Suspended  Countervailing 
Duty  Investigations 

Colombia:     Certain     Textile 

Mill  Products  (0-301-401) 

Contact:  Will  Sjoberg  (202) 

482-0413  or  482-3793. 
Thailand:     Certain      Textile 

Mill       Products       Except 

Noncontinuous 

Noncellulose     Yams     (C- 

549-401)      Contact:      Lisa 

Yarbrough  (202)  482-3208 

or  482-3793. 

In  accordance  with  §  355.25(d)(4)(iii) 
of  the  Department's  regulations,  if 
domestic  interested  parties  (defined  in 
§§  355.2(i)(3),  (i)(4).  (i)(5),  and  (i)(6)  of 
the  regulations)  do  not  object  to  the 
Department's  intent  to  revoke  these 
orders  or  terminate  these  suspended 
investigations  pursuant  to  this  notice,  or 
interested  parties  (defined  in  §  355. 2(i) 
of  the  regulations)  do  not  request  an 
admihistrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
countervailing  duty  orders  or  suspended 
investigations  are  no  longer  of  interest 
to  interested  parties  and  shall  proceed 
with  the  revocation(s)  or  termination{s). 

Opportunity  to  Object 

Not  later  than  30  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties  may  object  to  the 
Department's  intent  to  revoke  these 
countervailing  duty  orders  or  terminate 
these  suspended  investigations.  Any 
submission  objecting  to  a  revocation  or 
termination  must  include  the  name  and 
case  number  of  the  order  or  suspension 
agreement  and  a  statement  that  explains 
how  the  objecting  party  quahfies  as  a 
domestic  interested  party  under 
§§  355.2(i)(3J,  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations. 

A  separate  objection  must  be  filed  for 
each  order  or  suspension  agreement.  In 
instances  where  two  or  more 
coimtervailing  duty  orders  or 
suspension  agreements  share  the  same 
case  number  (e.g.,  C-489-509  includes 
welded  carbon  steel  pipes  and  tubes, 
and  carbon  steel  line  pipe,  or  C-333- 
402  includes  certain  apparel,  and 
certain  textile  mill  products),  an 
objection  must  be  submitted  for  each 
separate  order  or  suspension  agreement, 
as  listed  above. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 


This  notice  is  in  accordance  with  19  CFR 
355.25(d)(4)(i). 

Dated:  Februar>-  25.  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-4786  Filed  2-28-94;  8:45  am] 

BILUNQ  COOE  J510-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  022394q 

Gulf  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
hold  a  public  meeting  on  March  16-17. 
1994.  from  8:30  a.m.  until  5  p.m..  at  the 
Holiday  Inn  on  the  Beach,  365  East 
Beach  Boulevard  (Highway  182).  Gulf 
Shores.  AL;  telephone;  (205)  948-6191. 
Related  committee  meetings  will  be 
held  on  March  14  and  15.  1994. 

On  March  16.  from  8:45  a.m.  until  12 
noon,  the  Council  will  receive  public 
testimony  on  .Amendment  9  to  the  Reef 
Fish  Fishery'  Management  Plan,  on 
Amendment  2  to  the  Coral  Fishery 
Management  Flan,  and  on  Amendment 
7  to  the  Mackerel  Fishery  Management 
Plan  (NOTE:  Testimony  cards  must  be 
turned  in  to  staff  before  the  start  of 
public  testimony).  From  1:30  p.m.  until 
4  p.m..  the  Council  will  receive  a  report 
of  the  Reef  Fish  Management  Committee 
and  take  final  action  on  Reef  Fish 
Amendment  9;  and  from  4  until  5  p.m., 
take  action  on  Coral  Amendment  2. 

The  Council  will  reconvene  on  March 
17  to  receive  reports  from  8:30  a.m. 
until  9  a.m.  from  the  Mackerel 
Management  Committee  (including  a 
report  on  Amendment  7);  from  9  until 
9:30  a.m..  from  the  Habitat  Protection 
Committee;  from  9:30  until  9:45  a.m., 
from  the  Stone  Crab  Management 
Committee;  and  from  9:45  until  10  a.m., 
from  the  Scientific  and  Statistical 
Committee  (SSC)  Selection  Committee. 
These  items  will  be  followed  by 
Enforcement  Reports,  a  discussion  of 
PESCA  (Fisheries  Department  of  the 
Mexican  Government)  participation  in 
Council  Meetings,  and  the  Director's 
Reports.  This  meeting  will  adjourn  at 
11:15  a.m. 

Committees  will  convene  at  1  p.m.  on 
Miirch  14,  beginning  with  meetings  of 
the  SSC  Selection  Committee,  the 
Mackerel  Management  Committee  and  a 
joint  meeting  between  the  Law 
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Enforcement  Advisory  Panel  and  the 
Reef  Fish  Management  Committee;  these 
meetings  will  recess  at  5  p.m. 
Committees  will  reconvene  at  8  a.m.  on 
March  15,  beginning  with  a  meeting  of 
the  Reef  Fish  Management  Committee, 
followed  by  meetings  of  the  Coral 
Management  Committee,  the  Habitat 
Protection  Committee,  and  the  Stone 
Crab  Management  Committee.  The 
meetings  will  adjourn  at  5;30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
Suite  331,  Tampa,  FL;  telephone:  (813) 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiUar\'  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  March  4, 
1994. 

Dated:  February  23, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-^541  Filed  2-28-94:  8:45  am] 

BILUNQ  CODE  3S10-23-P 

[l.D.  022394D] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Sen-ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Squid,  Mackerel 
and  Butterfish  Committee  and  Squid, 
Mackerel,  and  Butterfish  Industry 
Advisory-  Subcommittee  will  hold  a 
meeting  on  March  15,  1994,  at  the 
Ramada  Inn  (1776  Room),  76  Industrial 
Highway,  Essington,  PA;  telephone: 
(215)  521-9600.  The  meeting  will  begin 
at  10  a.m. 

The  following  topics  will  be 
discussed:  History  of  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  Fishery 
Management  Plan  (FMP);  timetable  of 
development,  goals  and  objectives  of  the 
current  FMP;  purpose  and  need  for 
Amendment  5;  description  of  biology 
and  fisheries;  review  of  current 
management  strategy;  problems 
identified  during  scoping  meetings;  and 
review  and  discussion  of  alternative 
management  strategies. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  E.xecutive  Director, 
Mid-Atlantic  Fishery  Management 


Council,  Room  2115.  Federal  Building, 
300  South  New  Street,  Dover.  DE  19901; 
telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliar>-  aids  should  be  directed  to 
Joanna  Davis  at  least  5  days  prior  to  the 
meeting  date. 

Dated;  February  23,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-4542  Filed  2-28-94;  8:45  am) 
BILUNQ  CODE  3510-22-P 


National  Telecommunications  and 
Information  Administration 

[Docket  No.  940104-4004] 

Inquiry  on  Privacy  Issues  Relating  to 
Private  Sector  Use  of 
Telecommunications-Related  Personal 
Information 

AGENCY:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

ACTION:  Extension  of  time  for  filing 

comments, 

SUMMARY:  On  February  11,  1994,  NTIA 
published  a  Notice  of  Inquiry  and 
Request  for  Comments  in  the  Federal 
Register  entitled  "Inquiry  on  Privacy 
Issues  Relating  to  Private  Sector  Use  of 
Telecommunications-Related 
Information."  59  FR  6842.  Due  to  a 
Government  Printing  Office  error, 
however,  some  copies  of  that  February 
11  issue  of  the  Federal  Register  were 
misprinted,  and  instead  contained  the 
material  scheduled  for  publication  on 
February  14.  We  have  been  advised  that 
a  corrected  replacement  copy  for  the 
February  11  issue  is  available  at  no 
charge  from  the  Government  Printing 
Office. 

DATES:  To  ensure  that  all  interested 
parties  have  an  opportunity  to 
participate  in  tliis  proceeding,  the  date 
for  filing  comments  is  hereby  extended 
to  March  30,  1994. 

Authority:  National  Telecommunications 
and  Information  Administration  Organization 
Act  of  1992,  Pub.  L.  No.  102-538,  106  Stat. 
3533  (1992)  (to  be  codified  at  47  U.S.C.  901 
et  seq.]. 

Dated:  February  24, 1994. 
Larr>'  Irving, 

Assistant  Secretary  of  Commerce  for 
Communications  and  Information. 
[FR  Doc.  94-4618  Filed  2-28-94;  8:45  am] 
BILLING  CODE  3S10-C0-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Brazil 

February  23, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  March  2.  1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  CoUinson.  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  January  19, 1994  between 
the  Governments  of  the  United  States 
and  the  Federative  Republic  of  Brazil, 
agreement  was  reached  to  extend  the 
hmit  for  Category  219  for  a  one-year 
period  begirming  on  April  1,  1994  and 
extending  through  March  31,  1995. 
Also,  the  two  governments  agreed  to 
provide  special  carr>-forward  to  the 
April  1,  1993  through  March  31. 1994 
period  for  Category  219. 

In  the  letter  pubUshed  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  increase 
the  current  limit  for  Category  219. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  14381,  published  on  March 
17.  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  prowsions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  its 

provisions. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textik>  Agreements. 

Committe*  for  the  Implementation  of  Textile 
Agreements 

February  23,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Corrjnissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  12,  1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Brazil  and  exjjorted  during 
the  twelve-month  period  which  began  on 
April  1, 1993  and  extends  through  March  31, 
1994. 

Effective  on  March  2,  1994,  you  are 
directed  to  amend  the  directive  dated  March 
12.  1993  to  increase  the  limit  for  Category 
219  to  18,718,880  square  meters  >,  pursuant 
to  the  Memorandum  of  Understandmg  dated 
January  19. 1994  between  the  Governments 
of  the  United  States  and  the  Federative 
Republic  of  Brazil. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  proiisions  of  5 
U.S.Q  553(aKl). 

Sincerely, 

Rita  D  Have?. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94—1553  Filed  2-29-94;  8:45  am) 
BILUNG  COOC  3S10-OA-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textites  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  f\ber  Apparel  Produced  or 
Manufactured  In  the  Philippines 

Fehrjary  23.  1994. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commi-ssioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  March  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  sMtus  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-671,3.  For  information  on 


1  The  limit  has  not  be*n  adiusled  to  account  for 
any  imports  exponed  after  March  31.  1993. 


embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  tNFORMATlON: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  {7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
fMOU)  dated  January  26, 1994  between 
the  Governments  of  the  United  States 
and  the  Philippines,  agreement  was 
reached  to  amend  and  extend  further 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Agreement  of 
March  4,  1987,  for  two  consecutive  one- 
year  periods  beginning  on  January  1, 
1994  and  extending  through  December 
31,  1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
December  31,  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
pubUshed  on  November  29,  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  23,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasurv,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  IntemationaJ  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Memorandum  of 
Understanding  dated  January  26, 1994 
between  the  Governments  of  the  United 
States  and  the  Philippines;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3,  1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  March  2, 
1994,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products  and  silk  blend  and  other  vegetable 
fiber  apparel  in  the  following  categories. 


produced  or  manufactured  in  the  Philippines 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1994  and 
extending  through  December  31,  1994.  in 
excess  of  the  following  levels  of  restraint: 


Category 

Twelve-month  restraint 
Hmrt' 

Levels  not 

n  a 

group 

669-P2  .... 

3,173,611  kilograms. 
5,405,405  kikjgrams 

670-L3  

Levels  in  G 

roup  1 

237  

1 .337,255  dozen. 

239  

8,068,604  kilograms. 
4,330.455  dozen  pairs. 
209.483  dozen  o< 

331/631 

333/334  ... 

which  not  more  than 

30,073  dozen  shall 

tie  in  Category  333. 

335  

1 36  352  (^ozQn. 

336  

495.198  dozen. 

333/339  ... 

„ 

1.819,393  dozea 

340/540  ... 

807  917  dozen 

341/641    

729  042  dozen 

342/542  ... 

429,187  dozen. 

345  

127  810  dozen 

347/348  ... 

1,503,631  dozen. 

350  

113  147  dozen 

351/651   

458  112  dozen. 

352/552  

1.838,400  dozen. 

35^-0/659-0*  

536,000  kilograms. 

361    

1,429.219  numbers. 

369-S5  .... 

323,968  kiiograrrs. 

431    

162.429  dozen  pairs. 
3,193  dozen. 

433  

443  

38,573  numbers. 

445/446  ... 

25.415  dozea 

447  

7.345  dozen. 

611    

4,289,201  square  me- 
ters. 

633  



27.554  dozen. 

634   

343,118  dozen. 

635  

315,037  dozen. 

636  

1.293.122  dozen. 

638/639  ... 

1  869  013  dozen 

643  

660,549  numbers. 

645/646  ... 

594  1 55  dozen 

547/648   ... 

907277  dozen. 

649  

5.996,159  oozen. 

650  

80,983  dozen. 

659-H6  .... 

1,065.516  kilograms. 

847  

706.737  dozen. 

Group  II 

200-229,  300-325, 

'15,685.943  square 

330,  332 

349, 

meters  equivalent. 

353.354 

359^  ^ 

360,  362 

363, 

369-08, 

400-414 

432,  434-442, 

444,448 

459, 

464-469. 

600- 

607,613-629, 

630,  532 

644. 

553,654 

659-Os. 

665,  566. 

569- 

0^0,  67O-0'\ 

831-846  and  850- 

859,  as  a 

group. 

Sublevel  in 

Group  II 

604  

1.515,244  kilograms. 

'  The  limits  have  not  tieen  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,  1993. 


Federal  Register  /  Vol.  59,  No.  40  /  Tuesday,  March  1.  1994  /  Notices 


9731 


2  Category  669-P:  only  HTS  numbers 
6305.31.0010,  6305.31.0020  and 
6305.39.0000. 

3  Category  670-L:  only  HTS  numbers 
4202.12.8030,  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9025. 

"Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.3034,  6104.62.1020. 
6104.69.3010,  6114.20.0048,  6114.20.0052, 
6203.42.2010.  6203.42.2090,  6204.62.2010, 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020, 
6103.43.2025,  6103.49.2000,  6103.49.3038, 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.3014,  6114.30.3044.  6114.30.3054, 
6203.43.2010,  6203.43.2090:  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.4015,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

5  Category  369-S:  only  HTS  number 
6307.10.2005. 

6  Category  659-H:  only  HTS  numbers 
6502.00.9050,  6504.00.9015,  6504.00.9060, 
6505.90.5090.  6&05.90.6090,  6505.90.7090 
and  6505.90.8090. 

'Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  6103.49.3034,  ^104.62.1020. 
6104.69.3010.  6114.20.0048,  6114.20.0052. 
6203.42.2010,  6203.42.2090,  6204.62.2010. 
6211.32.0010,  6211.32.0025,  6211.42.0010 
(Cateoory  359-C). 

eCategorv  369-0:  all  HTS  numt>ers  except 
6307.10.2005  (Category  369-S). 

e  Category  659-0:  all  HTS  numt>ers  except 
6103.23.0055.  6103.43.2020,  6103.43.2025. 
6103.49.2000,  6103.49.3038,  6104.63.1020, 
6104.63.1030,  6104.69.1000.  6104.69.3014. 
6114.30.3044.  6114.30.3054,  6203.43.2010, 
6203.43.2090,  6203.49.1010.  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.10.4015, 
6211.33.0010,  6211.33.0017,  6211.43.0010 
(Category  659-C);  6502.00.9030, 

6504.00.9015,  6604.00.9060,  6505.90.5090, 
6505.90.6090.  6505.90.7090,  6505.90.8090 
(Category  659-H). 

10  Category  669-0:  all  HTS  numbers  except 
6305.31.0010.  6305.31.0020  and 

6305.39.0000  (Cateoory  669-P). 

' '  Category  670-O:  all  HTS  numbers  except 
4202.12.8030.  4202.12.8070.  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
67a-L). 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1S93  through  December 
31.  1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  cf  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  dated  January  26, 
1994  and  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement  of  March  4, 1987, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Philippines. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  ComjT.ittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 


Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  94^552  Filed  2-28-94;  8:45  am) 

BILLING  CODE  151&-0R-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Mercantile  Exchange: 
Proposed  Amendments  to  the  New 
York  Harbor  Unleaded  Regular 
Gasoline  Futures  Contract  Relating  to 
Grade  and  Quality  Specifications 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  New  York  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
submitted  for  Commission's  approval, 
under  section  5a(a){12)  of  the 
Commodity  Exchange  Act  and 
Commission  Regulation  1.41(b), 
proposed  amendments  to  its  New  York 
Harbor  unleaded  regular  gasoline 
(gasoline)  futures  contract.  The 
proposed  amendments  revise  the  grade 
and  quality  specifications  for 
deliverable  gasoline  to  reflect  recently 
adopted  EPA  requirements  for 
reformulated  gasoline.  The  amendments 
would  apply  only  to  newly  hsted 
contracts  begirming  with  the  December 
1994  and  January  and  February  1995 
delivery  months. 

In  accordance  with  section  5a(a)(12) 
of  the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority  delegate 
by  Commission  Regulation  140.96,  the 
Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commodity  Futures  Trading 
Commission  (Commission)  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  these  proposals. 

DATES:  Comments  must  be  received  on 
or  before  March  31,  1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NVV.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  New 
York  Mercantile  Exchange  New  York 
Harbor  unleaded  regular  gasoline 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Forkkio  of  the 
Division  of  Economic  Analysis, 


Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Acting  on 
a  mandate  set  forth  in  the  amended 
Clean  Air  Act  of  1990,  the  U.S. 
Environmental  Protection  Agency  (EPA)  i 
on  December  15, 1993.  promulgated 
new  regulations  requiring  that  gasoline 
sold  in  certain  areas  of  the  U.S.  be 
"reformulated"  to  reduce  vehicle 
emissions  of  toxic  and  ozone  forming 
compounds.  The  delivery  area  of  the 
NYMEX  gasoline  futures  contract,  the 
New  York  harbor  area,  is  one  of  those 
areas  in  the  U.S.  that  will  be  affected  by 
the  new  EPA  regulations. 

To  implement  the  reformulated 
gasoline  regulations,  the  EPA  has 
devised  a  two-step  approach.  The  first 
step,  which  will  go  into  effect  on 
December  1,  1994,  utiUzes  a  simple 
model.  This  model  requires 
manufacturers  (i.e..  refiners,  blenders, 
and  importers)  to  certify  that  their 
product  meets  applicable  emission 
reduction  standards  with  respect  to  a 
gasoline's  oxygen,  benzene,  heavy  metal 
and  aromatic  content,  and  Reid  Vapor 
Pressure  (RVP).'  In  this  respect,  the  EPA 
has  established  two  (2)  methods  by 
which  compliance  with  the  new 
requirements  can  be  achieved. 
Compliance  wUh  the  new  gasoline 
standards  can  be  met  by  using  either  a 
"per  gallon"  or  an  "averaging"  method. 
The  former  method  requires  the 
manufacturer  of  gasoline  to  ensure  that 
every  gallon  of  product  meets  a  set  of 
standards  for  each  gallon.  The  latter 
method,  on  the  other  hand,  sets  a  range 
for  each  standard  within  which  a 
manufacturer's  product  must  fall  as  long 
as  the  manufacturer's  average  over  a 
given  period  meets  specified  standards. 

Specifically,  the  new  EPA  regulations 
stipulate  that,  for  gasoline  to  be  certified 
as  reformulated  under  the  "par-gallon" 
method,  it  must  satisfy  the  following 
requirements:  (1)  RVP — 8.1  psi 
maximum  from  May  1  through 
September  15;  (2)  oxygen — 2.0%  by 
weight  minimum  year  rovmd;  and  (3) 
Benzene — 1.0%  by  volume  maximum 
year  round.  Under  the  "averaging" 
method,  the  specifications  are:  (1) 
RVP — 8.3  psi  maximum  on  any  gallon 
from  May  1  through  September  15,  and 
8.0  psi  maximum  on  average  for  the 
same  period;  (2)  oxygen — 1.5%  by 
weight  minimum  year  round  on  any 
gallon,  and  2.1%  by  weight  minimum 


'  The  second  step  will  utilize  a  complex  model 
and  supplant  the  simple  model  for  certifying 
compliance  with  the  new  gasoline  standards  as 
promulgated  by  the  EPA.  It  will  go  into  effect  on 
January  1.  1998. 
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on  an  annual  average,  with  a  3.5%  by 
weight  maximum;  and  (3)  benzene — 
1.3%  by  volume  maximum  year  round 
on  any  gallon  and  0  95%  by  volume 
maximum  on  an  aruiual  average  basis. 

The  new  EPA  regulations  also  require 
each  manufacturer  or  importer  of 
gasohne  to  designate  its  product  as 
reformulated  or  conventional.  This 
designation  is  to  be  accomphshed  with 
the  use  of  batch  numbers  and  EPA- 
assigned  facility  registration  numbers. 
Finally,  to  further  enforce  these  new 
standards,  the  EPA  has  established 
enforcement  test  toleranct;  values  of  0.3 
psi,  0.3  percent  weight,  and  0.21  percent 
volume  for  R\T,  oxygen  and  benzene, 
respectively. 

Current  NYMEX  provisions  stipulate 
that  during  the  period  April  1  through 
April  30  dehverable  gasoline  must  have 
an  RVT  not  exceeding  9.0  psi.  If  delivery 
is  made  during  the  pericJd  May  1 
through  September  15.  then  the  RVP 
must  comply  with  the  appUcable  state 
(i.e..  New  York  or  New  jersey)  law 
requirements  at  the  time  of  deliver\\ 
Existing  provisions  of  the  N'\'lvlEX 
gasoline  futures  contract  do  not  contain 
any  specifications  for  benzene  or 
O-xygen. 

To  comply  u-ith  the  new  EPA 
regulations  noted  above,  the  Exchange 
has  decided  to  adopt  the  "a%'eraging" 
ircthod  of  compliance  noted  above. 
Accordmgly,  the  N^'MEX  has  revised 
specifications  for  RVP  and  has  adopted 
specifications  for  oxygen  and  benzene. 
Specifically,  the  proposed  amendments 
are  as  follows: 

Reid  Vapor  Pressure:  Beginning  December 
1.  1994.  gasoline  delivered  dur.ng  the  period 
from  May  1  through  September  15,  shall  not 
exceed  8.3  psi  (EPA  Test  Method)  and  from 
September  16  through  March  31  shall  comply 
With  the  ColoQMil  Pipeline  Company 
sp>eciFirations  then  in  effect  for  the  time  and 
place  of  deliven,'.  Provided  that,  deliveries  on 
the  September  contract  originally  nominated 
for  deliver%'  op  or  before  September  15  shall 
not  exceed  B.3  psi,  regardless  of  the  time  of 
actual  delivery. 

Oxygenation  Level:  B^inaing  December  1, 
1994,  gasoline  delivered  during  the  period 
May  1  through  September  30  shall  contain 
mmimum  1.5%  oxygen  by  weight;  gasoline 
delivered  during  the  period  November  1 
through  the  last  day  of  February  shall  contain 
minimum  2  7%  oxygen  by  weight.  Any 
oxygenates  included  in  the  product  shall 
canfonn  to  the  permissible  oxygenate 
qualities  contained  in  the  Colonial  Pipeline 
Company  specifications  for  Northern  Grade 
47  unleaded  regular  gasoline. 

BenzRne:  Beginning  December  1,  1994, 
gasoline  delivered  shall  contain  maximum 
1.3%  benzene  by  volume. 

The  proposed  amendments  also 
would  incorporate  into  the  NYMEX 
pales  the  EPA  enforcement  test  tolerance 
values  noted  above,  and  require  the 


seller  making  delivery  on  the  futures 
contract  to  provide  a  written  statement 
noting  that,  to  his  knowledge  his 
deliverable  product  is  reformulated 
gasoline,  as  defined  by  EPA. 

According  to  the  NY^iEX,  the  subject 
proposed  amendments  are  necessary 
because,  ".  .  .  [dlata  suggests  that 
approximately  30%  of  total  U.S. 
gasoline  will  be  RFC  [i.e.,  reformulated 
gasoline]  starting  in  December  1994, 
and,  further,  the  vast  majority  (around 
75%)  of  the  New  York  Harbor  market 
will  be  RFC.  RFC  in  the  New  York 
Harbor  will  conform  to  EPA 
enforcement  regulations  for  Simple 
Model  RFC  in  the  Northeast  .  .  .  .  " 
The  Exchange  further  maintains  that  it 
has  adopted  the  "avejaging"  instead  of 
the  "per-gallon"  standards  as  the 
method  of  compliance  v^ith  the  new 
EPA  regtilations  for  several  reasons: 

First,  it  is  not  known  at  this  time  how 
many  refiners,  blenders  and  importers  will  be 
"averaging"  and  how  many  will  be  on  the 
"per-gallon"  method.  Therefore,  the  most 
conservative  appiroach  for  the  Exchange  is  to 
have  standards  that  can  be  met  under  all 
circumstances,  regardless  of  what 
compliance  methodology  manufacturers 
select.  Because  "averaged"  gasoline  is  less 
restrictive  than  "per-gallon"  gasoline,  "per- 
gallon"  gasoline  would  be  deliverable  against 
the  Exchange's  "averaging"  contract.  Second, 
Colonial  Pipeline  has  indicated  to  the 
Exchange  informally  that  it  intends  to 
introduce  fungible  produrt  streams  reflecting 
RFC  for  delivery  to  the  Northeast  market  that 
meets  the  "averaging"  requirements.  Third, 
EPA  has  indicated  that  enforcement 
downstream  of  the  manufacturer  will  consist 
of  determining  that  the  gasoline  meets  the 
minimum  and  maximum  limits  under  the 
"averaging"  standards. 

The  NYMEX  is  proposing  to  apply  the 
suspect  amendments,  at  this  time,  only 
to  three  delivery  months:  December 
1994  through  February  1995.  These 
months  are  currently  not  listed  for 
trading. 

The  Commission  requests  comment 
on  the  proposed  amendments  to  the 
NYMEX  gasoline  futures  contract.  The 
Commission  is  specifically  requesting 
comments  on  the  effect  of  the  proposed 
amendments  on  the  economically 
deliverable  supply  of  gasoline  available 
for  the  contract  as  well  as  the  effect,  if 
any,  on  the  futures  pricing  basis. 

Copies  of  the  amended  terms  and 
conditions  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202) 254-6314. 


The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  Part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  February  22. 
1994. 

Blake  IroeJ, 
Acting  Director 

|FR  Doc.  94-4575  Filed  2-28-94:  8:45  am] 
BILLING  COOE  (3S1-01-P 


DEPARTMEhTT  OF  DEFENSE 

Agency  Information  Cottection 
Activities  Under  CMB  Review 

ACTION:  Notice.  Amendment. 

The  Department  of  Defense  published 
on  Thursday.  February  10,  1994.  (59  FR 
6243),  the  Information  Collection 
Proposal  entitled  "Annual  Health  Care 
Sur\ey  for  DoD  Beneficiaries."  This 
amends  "Type  of  Request"  to  add 
"EXTEDrrED  PROCESSING— Approval 
Date  Requested:  30  days  following 
publication  in  the  Federal  Register." 

All  other  information  remains 
unchanged. 

Dated:  February  24.  1994. 
Patricia  L.  Toppings, 

Aliematf  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  94^596  Filed  2-28-94;  8:45  ami 
BIUJNQ  CODC  5000-04-M 


Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisor>'  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday,  March  1, 1994; 
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Tuesday,  March  8,  1994;  Tuesday, 
March  15,  1994;  Tuesday.  March  22, 
1994;  and  Tuesday,  March  29,  1994,  at 
2  p.m.  in  room  800,  Hoffman  Building 
#1,  Alexandria,  Virginia. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  fPersonnel  and 
Readiness)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pubhc  Lav^  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  spedCcations,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  PubUc  Law  92—463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  th^e  "related  solely  to  the 
Internal  pers^jtnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.  (c){Z)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  a  privileged  of 
confidential"  (5  U.S.C.  552b.  (c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secietar}'  of  Defense  (Civilian  Personnel 
Policy /Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.  (c)(2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 

However,  members  of  the  pubUc  who 
may  wi  -h  to  do  so  are  invited  to  submit 
maierijl  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  v.-n^in^ 
the  Chaira^ftn,  Diepart:nent  of  Defense 
Wage  Cc^mmittee.  room  3C264,  The 
Pentagon.  Washington,  DC  20310. 

Dated:  Febrjary  24, 19<>». 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Dfpaiimvnt  of  Defense. 

IFF.  Doc  94-»597  Filed  2-2&~94:  8:45  am) 

E'tLWC  coot  SO0(V-«4-M 


Summer  Study  on  "Mission  Support  i 
Enhancement  for  Foreseeable  Airrj-ait 
Force  Structure"  will  meet  on  22-24 
March  1994  :it  Robins  AFB.GA  and 
Charleston  AFB,  SC  from  8  a.m.  to  5 
p.m. 

The  purpose  of  this  meeting  will  bo  to 
receive  briefings  and  gather  information 
related  to  extending  the  service  life  of 
current  inventory  aircraft. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  title  5,  United  States  Cx)da, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-8845. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  !>4-4399  Filed  2-28-94;  8:45  am) 

BILLINQ  COOC  391(M>1-*I 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Supportabihty  Panel  of  the  USAF 
Scientific  Advisory  Board's  1994 
Summer  Study  on  "Mission  Support  & 
Enhancement  for  Foreseeable  Aircraft 
Force  Structure"  will  meet  on  22-24 
March  1994  at  The  Pentagon, 
Washington,  DC;  HQ  ACC,  Langlev 
AFB,  VA  and  HQ  AFMC  &  HQ  ASC 
Wright-Patterson  AFB,  OH  from  8  a.m. 
to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
related  to  extending  the  ser^-ice  Ufe  of 
current  inventory  aircraft. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  title  5.  United  States  Co<ie,  / 

specifically  subparagraphs  (1)  3n4^4) 
thereof. 

For  further  infonnatioa,  contact  lh« 
Scit^ntific  Advisory  Board  Sf'cretarijt  at  (703) 
697-e»45. 
Grace  T.  Rowe, 

Altrrr.ale  Air  Force  Federal  Register  Liaison 
Officer. 
|FR  Dec  M-i602  Filed  2-28-94;  8.45  ara] 

BIUJNO  CODE  XKO-OI-M 


Departf-'ent  of  the  Air  Force 

USAF  Scientific  AcTvlscry  Beard; 

Meeting 

The  Mobility  Panel  of  the  US.AF 
Scientific  Ad\isorv  Board's  1994 


DepaFtn-.ent  of  the  Amy 

Avaiiabllity  of  Non-exchjslve, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Cof>cemir>g  HIV  Negative-Strand 
Trarscrlpts 

agency;  U.S.  Army  Medical  Research 
and  Development  Command.  DOD. 
ACTJON:  Notica 

In  accordance  with  37  CFR  404.fi, 
announcement  is  made  of  the 


availabihty  of  U.S.  Patent  Application 
Serial  Number  08/126^95  entitled  "HIV 
Negative-Strand  Transcripts"  filed 
September  24, 1993  for  ficensing.  This 
patent  has  been  assigned  to  the  United 
States  government  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Office  of  the  Command 
Judge  .advocate,  U.S.  Army  Medical 
Research  and  Development  Command, 
Fort  Delrick,  Frederick/Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  F.  Moran.  Patent  AiVomey, 
(301)619-2065. 

SUPPLEMENTARY  INFORMATION:  The 
mvenUon  relates  to  HIV  transcripts  of 
negative-strand  f)olarity  in  HIV-infected 
cells,  the  cloning  of  cDNAs  derived 
from  negative-strand  transcripts,  and  to 
genetically  engineered  host  cells  which 
express  the  negative-strand  encoded 
proteins.  The  invention  also  relates  to 
HIV  sequences  that  function  to  promote 
transcription  of  the  negative-strand 
RNAs  and  the  demonstration  of  these 
RN/\&.  The  identification  of  negative- 
strand  polarity  extends  the  coding 
capacity  of  HIV  and  suggest  a  role  for 
antisense  regulation  of  the  HIV  \iral 
lytic  cycle.  The  negative-strand 
transcripts  and  their  encoded  protein 
products  may  be  used  as  reseaixii 
reagents,  diagnostic  products,  or 
therapeutic  products.  Regulation  of 
negative-strand  transcription  may  he 
used  In  therapeutic  intervention,  or  as  a 
target  for  drug  development. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc  94-4603  Filed  2-28-94;  8:45  am) 

BtLUNQ  CODE  3n»-0e-M 


Defense  Logistics  Agency 

F.iva'cy  Act  of  1974;  New  Conputer 
Matchir^g  Program  Between  the  United 
States  Department  of  Agriculture  and 
tho  Defent-e  Manpower  Data  Center  of 
t^)9  Department  of  Defense 

AGcMCY:  Defense  Manpower  Data 
Contnr.  Delo.nse  lx>gi;'itics  Agency, 
Department  of  Defense. 
action:  Notice  of  a  new  computer 
matching  program  bt  twoen  the  United 
States  Department  of  Agriculture 
(USDA)  and  the  Department  of  Df  fcnse 
(DoD)  for  public  comment. 

SU«MARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974.  as  amended,  (5 
U.S.C  552a)  requires  agencies  to 
pubhsh  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  pubhc 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
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giving  constmctive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
LSDA  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  USDA  delinquent  debtors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  pajTnents  and  who  are 
delinquent  in  their  repa\Tnent  of  debts 
owed  to  the  United  States  Government 
under  the  Food  Stamp  Program 
administered  by  USDA  so  as  to  permit 
USDA  to  pursue  and  collect  the  debt  by 
voluntary  repaj'ment  or  by 
administrative  or  salar>'  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  March  31.  1994.  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office.  Crystal 
Mall  4,  Room  920.  1941  Jefferson  Davis 
Highway,  Arlington.  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aureho  Nepa.  Jr.  at  telephone  (703) 
607-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  the 
DoD  and  USDA  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
USDA  can  pursue  recoupment  of  the 
debt  by  voluntar)'  pa^-ment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  cmd 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matchicg  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  USDA  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  USDA. 
14th  and  Independence  Avenue.  S.W., 


Room  4094-S,  Washington.  DC  20250. 
Telephone  (202)  720-1168. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19,  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  February  15. 1994.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory- 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Qrcular  No.  A-130, 
Tederal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals.' 
dated  June  25.  1993  (58  FR  36075.  July 
2. 1993).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 

Dated.  February-  24,  1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  between  the  United  States 
Department  of  Agriculture  and  the 
Department  of  Defense  for  Debt 
Collection 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  United  States  Department  of 
Agricuhure  (USDA)  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The 
USDA  is  the  source  agency,  i.e..  the 
activity  disclosing  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
specific  recipient  activity  or  matching 
agency,  i.e.,  the  agency  that  actually 
performs  the  computer  matching. 

B.  Purpose  of  the  match:  Upon  the 
execution  of  this  agreement,  USDA  will 
provide  and  disclose  certain  food  stamp 
debtor  records  to  DMDC  so  that  DMDC 
can  identify  and  locate  any  Federal 
personnel,  employed  or  retired  from 
service  with  the  Federal  Govenmient. 
who  may  owe  delinquent  debts  to  the 
Federal  Government  for  overissued 
Food  Stamp  Program  benefits.  USDA 
will  use  this  information  to  initiate 
independent  collection  of  those  debts 
\mder  the  provisions  of  the  Debt 
Collection  Act  when  voluntary  payment 
is  not  forthcoming.  These  collection 
efforts  will  include  requests  by  USDA  of 
the  employing  agency  to  apply 


administrative  and/or  salary  offset 
procedures  until  such  time  .^s  Ihie 
obligation  is  paid  in  full 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365).  31  U.S.C. 
Chapter  37.  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government).  31  U.S.C.  3711. 
Collection  and  Compromise.  31  U.S.C. 
3716,  Administrative  Offset,  5  U.S.C. 
5514.  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  7  U.S.C. 
2022  (Collection  and  Disposition  of 
Claims);  10  U.S.C.  136,  Assistant 
Secretaries  of  Defense;  Section  206  of 
Executive  Order  No.  11222;  4  CFR  Ch. 
II.  Federal  Claims  Collection  Standards 
(General  Accounting  Office — 
Department  of  Justice);  5  CFR  550.1101- 
550.1108,  Collection  by  Offset  from 
Indebted  Government  Employees 
(0PM);  7  CFR  part  3,  Debt  Management 
(Agriculture);  7  CFR  273.18  (Claims 
against  households). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  imder  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a. 
fi-om  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows:  USDA  will  use  records  from 
the  system  of  records  published  as 
Claims  Against  Food  Stamp 
Recipients— USDA  FNS-3.  last 
published  at  56  FR  50552  on  October  7. 
1991,  and  amended  at  58  FR  48633  on 
September  17.  1993. 

DoD  will  use  the  record  system 
identified  as  S322.ll  DMDC.  entitled 
'Federal  Creditor  Agency  Debt 
Collection  Data  Base',  last  published  in 
the  Federal  Register  at  58  FR  10875  on 
February  22.  1993. 

E.  Description  of  computer  matching 
program:  USDA.  as  the  source,  will 
provide  DMDC  with  a  magnetic  tape  of 
individuals  deUnquent  in  repayment  of 
overissued  food  stamp  benefits.  The 
tape  will  contain  data  elements  of  name. 
SSN.  and  internal  account  number  on  a 
total  of  200,000  delinquent  debtors. 
Upon  receipt  of  the  computer  tape  file 
of  debtor  accounts,  DMDC  as  the 
recipient  matching  agency,  will  perform 
a  computer  match  using  all  nine  digits 
of  the  SSN  of  the  file  against  a  DMDC 
computer  data  base.  The  DMDC 
computer  data  base,  established  under 
an  interagency  agreement  between  DoD. 
0PM.  OMB  and  the  Treasury- 
Department,  consists  of  employment 
records  of  approximately  10  million 
Federal  employees.  Matching  records, 
'hits'  based  on  the  SSN,  will  produce 
the  member's  name,  service  or  agency. 
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categcry  of  employee,  salary  or  beneSt 
amcunts,  and  current  work  or  bcnie 
address.  The  hits  will  be  furnished  to 
USDA.  USDA  will  be  responsible  for 
verif\ing  and  determining  if  Lhe  data  of 
the  DNIDC  reply  tape  file  are  consistent 
with  USDA's  source  file  and  to  resolve 
any  discrepancies  or  inconsistencies  on 
an  individual  basis.  USDA  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Ck>ngress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  \^^th  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respectiv-e  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agree.able  time  and  will  be 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  pubhc  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between 
USDA  and  DoD,  the  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
pirlies  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  cr  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920, 1941  Jefferson  Davis 
Highway,  Arhngton,  VA  22202-4502. 
Telephone  (703)  607-2943. 

[FR  Doc.  94—1593  Filed  2-28-94;  8:45  ami 
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Department  of  !he  Navy 

Intent  To  Frepa'-e  an  Enviropment^ 
tmpc-ct  Staterrienf  for  the  Proposed 
Construction  of  Addit'onai  Fa.Tilty 
Housing  at  t^e  Mava;  S.:bmarine  Base, 
Bangor,  S'lve relate,  WA 

Pursuant  to  section  102(2)(c)  of  the 
National  Elnvironmenla!  Policy  Act  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  Navy  announces  the  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  evaluate  the  potential 


environmental  effects  of  construction  of 
352  Family  Housing  units  at  the  ^^aval 
Submarine  Base  (SUBASE)  Bangor, 
Silverdale,  Washington.  SUBASE  is 
located  on  a  7,150  acre  federal  site 
approximately  ten  miles  north  of  the 
City  of  Bremerton. 

In  accordance  with  the 
recommendations  of  the  1993  Base 
Closure  and  Re.alignment  Commission 
(BR.\C),  the  Nav^  plans  to  construct 
approximately  352  multi-family  housing 
units  on  approximately  75  acres  of 
Government-owned  land  at  SL^ASE, 
Bangor.  These  additional  units  are 
required  to  house  military  families 
connected  to  the  BRAC  relocation  of 
military  units  to  Kitsap  County, 
Washington.  The  Navy  family  housing 
mission  is  to  provide  quality 
neighborhoods  which  meet  the  n»^ds  of 
personnel,  enhance  morale  and 
retention,  and  support  the  operational 
readiness  of  the  Navy. 

Alternative  siting  on  SUBASE, 
Bangor,  including  the  no  action 
alternative,  will  be  analyzed  to 
determine  the  direct  and  indirect 
environmental  effects  of  each 
alternative.  Cumulative  impacts  will  be 
analyzed  taking  into  account  other  past 
and  future  projects  at  the  SUBASE. 
Additionally,  site  specific  mitigation 
measures  for  each  alternative  will  be 
identified  and  their  effectiveness 
evaluated. 

A  pubhc  .«copLng  meeting,  to 
determine  the  scope  of  issues  to  be 
addressed,  will  be  held  on  March  24, 
1994,  at  7  p.m.  at  the  Central  Kitsap 
High  School  auditorium.  Silverdale, 
Washington.  At  this  public  meeth^.g,  a 
brief  presentation  of  the  proposed  action 
will  precede  request  for  public 
comment.  Navy  representatives  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regarding 
issues  of  concern  to  the  public.  Federal, 
state,  and  loc^l  agencies  and  interested 
individuals  are  encouraged  to  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
EIS.  In  the  interest  of  time,  each  speaker 
will  be  asked  to  limit  their  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
v^itten  comment  in  addition  to,  or  in 
lieu  of  oral  comments  at  the  pubUc 
meeting.  To  be  most  helpful  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  should  be 
mailed  no  later  than  April  14, 1994,  to: 
Commanding  Officer,  Engineering  Field 
Activity,  Northwest,  Naval  Facilities 
Engineering  Command,  3505  N\V., 
Anderson  Hiil  Road,  Silverdale, 


Washington  9838S-9130  (Attn:  Mr.  Joe 
DiVittorio.  Code  232JD).  telephone  (206) 
39t5-5976. 

Dated  Febrjary  24,  1994. 

Michael  P.  Rununel, 

LCDR.  JAGC,  USS,  Federal  Register  Liaison 
Officer. 

[FR  Doc^  94-1611  Filed  2-23-94;  8.45  ami 

BILUNO  CCXX.  3S10-01-M 


DEPARTWENT  OF  EDUCATION 
[CFDA  No.;  64.262] 

Programs  to  Encourage  Minority 
Students  to  Become  Teachers;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994. 

Purpose  of  Progrum:  To  improve 
recruitment  and  training  opportunities 
in  education  for  minority  teachers  in 
elementary  and  secondary  schools;  to 
increase  the  number  of  minority 
teachers,  including  language  minority 
teachers,  in  elementary  and  secondary 
schools;  and  to  identify  and  encourage 
minority  students  in  the  7th  through 
12th  grades  to  aspire  to.  and  to  prepare 
for,  careers  in  elementary  and  secondary 
school  teaching.  The  program  is 
comprised  of  two  components:  the 
Teacher  Partnerships  Program  and  the 
Teacher  Placement  Program. 

Eligible  Applicants:  Partnership 
grants  are  awarded  to  partnerships 
between:  (1)  One  or  mere  institutions  of 
higher  education  which  have  a 
demonstrated  record  and  special 
expertise  in  carrving  out  the  purposes  of 
this  program  and  (2J  one  or  more  local 
educational  agencies;  a  .State 
educational  agency  or  a  State  higher 
education  agency;  or  community-based 
organizations.  Placement  grants  are 
awarded  to  institutions  of  higher 
education  that  have  schools  or 
departments  of  education. 

Deadline  for  Transmittal  of 
Applications:  April  15, 1994. 

Deadline  for  Intergovernmental 
flevjew:  June  14, 1994. 

Applications  Available:  March  2, 
1994. 

Available  Funds:  S490.800. 

Estimated  Range  of  Awards: 
5200,000— $250,000. 

Estimated  Average  Size  of  Awards: 
5225,000. 

Estimated  \'umber  of  Awards:  Two. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months, 
comprising  13-month  budget  periods. 

Applicable  Regulations:  The 
Education  Department  Cieneral 
Administrative  Regulations  (EDG.^R)  in 
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34  CFR  parts  74,  75,  77,  79.  82.  85.  and 
86 

Supplementary  Information:  The 
Federal  share  for  carrying  out  the 
purposes  of  the  Teacher  Partnerships 
Program  and  the  Teacher  Placement 
Program  shall  be  50  percent.  In  any 
fiscal  year,  the  Secretary  may.  based 
upon  evaluation  and  monitoring  results 
of  projects  under  the  Teacher  Placement 
Program,  increase  the  Federal  share  of  a 
grant  under  this  program  for  the 
succeeding  fiscal  year  to  75  percent  if 
the  Secretary  determines  that  there  is 
demonstrated  success  in  the  operation 
of  the  project. 

Selection  Oiteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  20  U.S.C.  1112b(c) 
and  EDGAR.  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210(a) 
and  (c)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  an  additional  15 
points.  The  Secretan,-  distributes  the 
additional  15  points  as  follows: 

Meeting  the  purposes  of  the 
authorizing  statute  (34  CFR  75.210  (b)). 
*ren  points  are  added  to  this  criterion  for 
a  possible  total  of  40  points. 

Evaluation  plan  (34  CFR  75.210  (6)). 
Fi\e  points  are  added  to  this  criterion 
ioT  a  possible  total  of  10  points. 

For  Applications  or  Information 
Contact  Janice  Wilcox.  U.S.  Department 
of  Education,  400  Maryland  Avenue 
S\V..  Washington,  DC  20202.  Telephone: 
(202)  260-3207.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8am  and  8  p  m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9450;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary' 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Prograjn  Authority:  20  U.S  C.  1112, 1112a- 
1112e. 

Dated:  February  23,  1994 
David  A.  Longanecker, 

Aisistant  Secretary  for  Postsecondary 

Education. 

jFR  D<x:.  94--1543  Filed  2-2&-94;  8:45  am] 

BILUNQ  CODE  4000-01-P 


National  Advisory  Council  on 
Educational  Research  and 
improvement;  Meeting 

AGENCY:  National  Advisory  Council  on 

Educational  Research  and  Improvement, 

Education. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES  AND  TIMES:  March  24  and  25, 
1994,  9  a.m.  to  5  p.m. 
ADDRESSES:  Embassy  Row  Hotel.  2015 
Massachusetts  Avenue  N\V., 
Washington.  DC  20036.  Telephone: 
202-265-1600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Executive  Director, 
National  Advisory  Council  on 
Educational  Research  and  Improvement, 
330  C  Street  SW..  Washington.  DC 
20202-7579.  (202)  205-9004. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on 
Educational  Research  and  Improvement 
is  established  under  section  405  of  the 
1972  Education  Amendments,  Public 
Law  92-318,  as  amended  by  the  Higher 
Education  Amendments  of  1986,  Public 
Law  99-498.  (20  U.S.C.  1221e). 

The  Council  is  established  to  advise 
the  President,  the  Secretary  of 
Education  and  the  Congress  on  policies 
and  activities  carried  out  by  the  Office 
of  Educational  Research  and 
Improvement  (OERl).  The  meeting  of  the 
Council  is  open  to  the  public.  The 
proposed  agenda  for  March  24  includes 
presentations  on  Goals  2000  and  on  the 
School  to  Work  Transition  Act.  The 
Council  will  give  final  approval  to  its 
Fiscal  Year  1993  Annual  Report.  On 
March  25,  the  meeting  will  discuss  the 
Reading  Recovery  program  and  other 
pending  issues  in  educational  research. 
The  final  agenda  will  be  available  from 
the  Council  office  on  March  21. 

Records  are  kept  of  all  Council 
Proceedings  and  are  available  for  pubUc 
inspection  at  the  Office  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement.  330  C  Street 
SW.,  suite  4076.  Washington.  DC 
20202-7579.  from  9  a.m.  to  5  p.m.. 
Monday  through  Friday. 

Dated:  February  23,  1994. 
Mary  Grace  Lucier, 

Executive  Director. 

[FK  Doc.  94^550  Filed  2-28-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  to  State  of 
Kentucky 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  non-competitive 
financial  assistance  with  the  State  of 
Kentucky. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Pittsburgh  Energy 
Technology  Center  (PETC)  annoimces 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
criteria  (C),  and  in  support  of  the 
Metairie  Site  Office  (MSO),  it  intends  to 
make  a  Non-Competitive  Financial 
Assistance  Award  to  the  State  of 
Kentucky. 

SCOPE:  The  Department  of  Energy  has 
determined  that  the  relative  complexity 
of  the  oil  and  gas  regulations  in  the 
State  of  Kentucky  are  not  thoroughly 
understood  by  all  local  operators.  It  is 
assumed  that  a  clearer,  simpler 
guidance  document  could  help  these 
operators  comply  with  environmental 
regulations  more  cost  effectively. 

In  accordance  with  10  CFR  600. 
7fb)(2)(i)  criteria  (C).  a  noncompetitive 
Financial  Assistance  Award  to  the  State 
of  Kentucky,  Division  of  Oil  and  Gas  has 
been  justified.  This  effort  must  be 
completed  with  the  validation  of  the 
State  agencies  responsible  for  the 
regulations  summarized  in  the  desired 
guidance  document.  The  Department  of 
Energy  believes  that  no  other 
organization  can  guarantee  this  required 
outcome  other  than  the  relevant  State 
offices  themselves.  The  effort  is 
therefore  considered  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  competitive 
solicitation. 

Department  of  Energy  funding  for  this 
research  is  estimated  to  be 
approximately  $75,000  for  the  12  month 
duration  of  the  project.  These  funds 
shall  be  used  to  pay  for  the  reasonable 
cost  of  staff,  consultants,  experts,  travel, 
administrative  support  personnel, 
printing  and  mailing. 
FOR  FURTHER  INFORMATION  CONTACT: 
L^S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box 
10940,  MS  921-118,  Pittsburgh.  PA 
15236-0940.  Attn:  John  R.  Owen. 
Contract  Specialist,  Telephone:  (412) 
892-4879. 

Issued  in  Washington,  E)C  on  February  15, 
1994. 

Debra  E.  Ball, 

Chief.  Administrative  Support  Group, 
Acquisition  and  Assistance  Division. 
[FR  Doc.  94-^630  Filed  2-28-94;  8:45  am] 
BILUNG  CODE  »450-01-M 
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Financial  Assistance  to  Manufacturing 
Sciences  Corp. 

agency:  us  Department  of  Energy 
(DOE),  Rocky  Flats  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  The  US  Department  of 
Energy,  Rocky  Flats  Office,  gives  notice 
of  its  plan  to  award  a  noncompetitive 
Cooperative  Agreement  to 
Manufacturing  Sciences  Corporation 
(MSC)  pursuant  to  the  DOE  Financial 
Assistance  Rules  at  10  CFR 
600.7(b)(2)(i)(H).  This  Cooperative 
Agreement  is  for  the  initial  stages  of  a 
National  Conversion  Pilot  Project, 
approved  by  the  Secretary  on  December 
15,  1993,  for  the  recycling  of 
radioactively  contaminated  DOE  scrap 
metals  at  Rocky  Flats.  Funding  of 
approximately  SI  million  for  Stage  I 
will  be  provided  b>  DOE  Office  of 
Facility  Transition  and  Management 
(EM-60).  The  Stage  II  needs  are 
estimated  to  be  S21  million  per  year  for 
up  to  two  years  and  will  be  provided 
from  funds  available  for  economic 
conversion.  Stage  III  will  take  up  to 
three  years  to  complete  and  the  cost  will 
be  negotiated  with  a  private  firm 
selected  through  full  and  open 
competition.  MSC  will  not  be  precluded 
from  competing  for  Stage  III  as  a  result 
of  their  work  on  stages  I  and  II. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  National  Conversion  Pilot 
Project  is  to  convert  former  Defense 
facilities  and  hire  former  Defense 
production  workers,  to  recycle 
radioactively  contaminated  DOE  scrap 
metals.  The  Pilot  Project  has  the 
following  objectives:  to  develop  a 
process  to  convert  DOE  surplus  Defense 
facilities  to  alternative  uses;  to  team 
stakeholders  and  regulators  with  DOE  to 
resolve  conversion  issues;  to  create  an 
economically  competitive  environment 
for  conversion;  to  make  immediate 
tangible  progress  in  cleanup  activities; 
to  reduce  DOE  storage  and  waste 
management  costs;  to  protect  the 
environment  through  recycling;  and  to 
use  potentially  displaced  workers  and 
surplus  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Wallace,  Contract  Specialist, 
US  Department  of  Energy,  Rocky  Flats 
Office,  Acquisition  and  Financial 
Assistance  Team,  P.O.  Box  928,  Golden, 
CO  80402-0928,  Purchase  Requisition 
No.  DE-FC34-94RF00733. 

Issued  at  Golden,  CO,  February  14.  1994. 
Mark  N.  Silverman, 

Manager 

[FR  Doc.  94-4631  Filed  2-28-94;  8;45  am) 

SILLINQ  CODE  »*5<M)1-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Notice  of  reiquests  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  InformaUon 
Administration  (HA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq.).  The  fisting 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  .\n  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  March  31, 1994.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  bv  this  notice,  vou  should 
advise  the  OMB  EXDE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3C84.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 


Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMAUON:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-544. 

3.  1902-0153. 

4.  Gas  Pipeline  Rates;  Rate  Change 
(Formal). 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 

9.  40  respondents. 

10.  1  response. 

11.  4,582.5  hours  per  response. 

12.  183.300  hours. 

13.  The  fifing  is  required  by  the 
Commission  to  determine  whether  or 
not  jurisdictional  natural  gas  rates  are 
"unjust  or  unreasonable  or  unjustly 
discriminatory  or  unduly  preferential." 
If  after  preliminary  review  the  rate 
filings  are  set  for  formal  hearing,  the 
data  under  FERC-544  are  collected. 

The  second  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-546. 

3.  1902-0155. 

4.  Certificated  Rate  Filings:  Gas 
Pipeline  Rates. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 

9.  100  respondents. 

10.  4  responses. 

11.  40  hours  per  response. 

12.  163,000  hours. 

13.  Data  collected  in  tariff  fifings  to 
implement  certificated  new/revised 
ser\ice  for  the  transportation  and/or  sale 
of  natural  gas  by  jurisdictional 
pipelines.  The  data  are  used  by  the 
Commision  to  establish  a  basis  for 
determining  just  and  reasonable  rates 
that  should  be  charged. 

Statutory  Authority:  Section  2(d)  of  the 
Paperwork  Reduction  Act  of  1980,  (F^ib.  L. 
96-511),  which  amended  chapter  35  of  title 
44  United  States  Code  (See  44  U.S.C.  3506(a) 
and  (c)(1)). 

Issued  in  Washington,  DC.  February  18, 
1994. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards.  Energy 

Information  Administration. 

[FR  Doc.  94—1632  Filed  2-28-94;  8:45  ami 
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Federal  Energy  Regulatory 

Commission 

[Prcject  No.  11160-001  New  York] 

GSA  International  Corp.;  Surrender  of 
Preliminary  Permit 

Februai7  23,  1994. 

Take  notice  that  GSA  International 
Corporation,  permittee  for  the  Ancram 
Project  No.  11160,  located  on  the  Roeliff 
[arisen  Kill  Creek,  Columbia  County, 
New  York,  has  requested  that  its 
preliminar>'  permit  be  temiinated.  The 
preliminary  permit  was  issued  on 
September  27, 1991,  and  would  have 
expired  on  August  31,  1994.  The 
permittee  states  that  the  project  would 
be  economically  infeasible. 

The  permittee  Hied  the  request  on 
January  28,  1994,  and  the  preliminary 
permit  for  Project  No.  11160  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
hoUday  as  described  m  13  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  lnvoh^ng  this  project  site, 
to  the  extent  provaded  for  under  18  CFR 
Part  4.  .Tiay  be  filed  on  the  next  business 
day. 

Lois  D  Cashdl, 
5errefc.-}- 
IFR  Doc.  94-4636  Filed  2-28-94;  8:45  am] 

BILUNG  CODE  e71T-01-M 


[Docket  No.  CP94-232-000] 

ANR  Pipeline  Company  and  Colorado 
Interstate  Gas  Company;  Application 

February  23.  1994. 

Take  notice  that  on  February  16,  1994, 
.\NR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit,  Michigan 
48243  and  Colorado  Interstate  Gas 
Company  {QG),  Post  Office  Box  1087, 
Colorado  Springs.  Colorado  80944,  filed 
a  joint  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  a  transportation  and  exchange 
agreement,  all  as  more  hilly  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  and  CIG  state  that  they  propose 
to  abandon  the  Transportation  and 
Exchange  Agreement  (Agreement)  dated 
July  20,  1979,  as  amended,  constituting 
ANR's  Rate  Schedule  X-86,  Original 
Volume  No.  2  and  ClG's  Rate  Schedule 
X-35,  Original  Volume  No.  2.  It  is  stated 
that  the  Agreement  provides  for 
transportation  by  QG  and  redelivery  to 
ANR  of  equivalent  volumes  of  natural 


gas  which  ANR  delivers  to  CIG's  system, 
and  the  transportation  by  ANR  and 
redelivery  to  CIG  of  equivalent  volumes 
of  natural  gas  which  CIG  delivers  to 
ANR's  system.  ANR  and  CIG  state  that 
no  facilities  will  be  abandoned;  the 
facilities  used  for  the  transportation  and 
exchange  may  continue  to  be  used  by 
ANR  and  CIG  for  open  access 
transportation. 

It  is  further  stated  that  pursuant  to 
Article  XVTJ  of  the  Agreement,  the  term 
of  the  Agreement  was  effective  as  of  the 
dale  of  the  Agreement  for  a  term  ending 
20  years  from  the  date  of 
commencement  of  deliveries  of  gas  by 
either  Party  and  thereafter  as  long  as 
either  Part>'  is  delivering  gas  to  the  other 
Party  for  transportation.  However,  ANR 
and  CIG  submit  that  since  both  have 
open  access  transportation  certificates 
and  the  Commission  has  approved  the 
restructuring  of  services  on  both 
pipelines,  there  is  no  longer  a 
requirement  ioi  the  Agreement. 
Consequently,  ANR  and  CIG  have 
agreed  to  terminate  the  Agreement. 

Upon  the  grant  of  authorization 
requested  herein,  QG  states  that  it  will 
file  pursuant  to  Section  154  of  the 
Regulations  to  cancel  Rate  Schedule  X- 
35  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  2.  Likewise,  ANR  states  that 
it  will  file  to  cancel  Rate  Schedule  X- 
86  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  2. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appbcation  should  on  or  before  March 
16.  1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
the  requh^ments  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  and  Regulatory 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  inten'ene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 


proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  lea\e  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
fur,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  and  CIG  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary 
IFR  Doc.  94-?G43  Filed  :-Z8-94,  8. 45  am) 
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[Project  No.  2306] 

Citizens  Utilities  Companies;  Public 
Scoping  Meetings 

February  23,  1994, 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
an  application  for  relicense  of  the 
existing-Clyde  River  Project  No.  2306. 
This  project  is  located  on  the  Clyde 
River  in  northern  Vermont,  near  the 
town  of  .Newport.  The  project  is 
operated  by  Citizens  Utilities 
Companies. 

Upon  review  of  the  application, 
supplemental  filings,  and  intervener 
submittals,  the  Commission  staff  has 
concluded  that  they  will  prepare  an 
Environmental  Assessment  (E,^)  that 
describes  and  evaluates  the  probable 
impacts  of  the  applicant's  proposal' and 
alternatives  for  the  project. 

One  element  of  the  E.\  process  is 
scoping.  Scoping  activities  are  initiated 
early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environm.ental  enhancement  measures 
that  should  be  evaliiated  in  the  EA; 

•  Identify  significant  environmental 
issues  related  to  the  operation  of  the 
existing  project; 

•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EA: 
and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and.  consequently,  do 
not  require  detailed  analysis  in  the  EA. 

Scoping  Meetings 

Commission  staff  will  conduct  two 
scoping  meetings  for  the  Clyde  River 
Project.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  meetings  and  help  staff 
identify  the  scope  of  environmental 
issues  that  should  and  should  not  be 
analyzed  in  the  Clyde  River  Project  EA. 

The  first  scoping  meeting  for  the 
Clyde  River  Project  will  be  conducted 
on  March  9,  1994.  fi-om  7  p.m.  to  10 
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p.m.  in  the  auditorium  of  the  North 
Country  Union  High  School  on  Veterans 
Avenue  in  Newport,  Vermont.  The 
second  scoping  meeting  will  be 
conducted  on  March  10,  1994,  from  7 
p.m.  to  10  p.m.  in  the  auditorium  of  the 
Grand  Isle  School  located  at  224  U.S. 
Route  2,  in  Grand  Isle,  Vermont. 

Procedures 

The  meetings,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  Clyde  River  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  sign  in  before 
the  meetings  start  and  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  the 
public  meeting.  Speaking  time  allowed 
for  individuals  will  be  determined 
before  the  meetings,  based  on  the 
number  of  persons  wishing  to  speak  and 
the  approximate  amount  of  lime 
available  for  the  sessions,  but  all 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

Objectives  of  the  Scoping  Meetings 

At  the  scoping  meetings,  the  staff  will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  Einalysis 
in  the  EA: 

•  Identify  resource  issues  that  are  of 
lessor  importance  and,  therefore,  do  not 
require  detailed  analysis; 

•  Sohcit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  pubUc  on  issues  that  should  be 
analyzed  in  the  EA. 

Information  Requested 

Federal  and  state  resources  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  wiW  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
reUcensing  the  project.  The  types  of 
information  squght  include  the 
following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  basehne  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  project; 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues;  and 

•  Evidence  that  would  support  a 
conclusion  that  the  project  does  not  or 
would  not  contribute  to  adverse 
cumulative  effects  on  resources  within 
the  river  basin. 

Scoping  information  and  associated 
commen's  should  be  submitted  to  the 


Commission  no  later  than  April  1,  1994. 
Written  comments  should  be  provided 
at  the  scoping  meeting  or  mailed  to  the 
Commission,  as  follows:  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426. 

All  correspondence  should  clearly 
show  the  foUou-ing  caption  on  the  first 
page:  Clyde  River  Hydroelectric  Project, 
FERCNo.  2306. 

.Ml  fihngs  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  eight  copies.  Failure  to  file  an 
original  and  eight  copies  may  result  in 
appropriate  staff  not  receiving  the 
benefit  of  your  comments  in  a  timely 
manner.  See  18  CFR  4.34(h). 

Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  requiring  them  to  serve  a 
copy  of  all  doaiments  filed  with  the 
Commission  on  each  person  whose 
name  is  listed  on  the  project's  service 
list. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc  94-4638  Filed  2-28-94;  8:45  am) 

BILUNO  CODE  6717-Ot-P 

[Docket  No.  EG94-28-000) 

CMS  Generation  S.A.;  Application  tor 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

February  23,  1994. 

On  February  15,  1994,  CMS 
Generation  S.A.,  Av.  Roque  Saenz  Pefia 
1116,  piso  9  (1035),  Buenos  Aires, 
Argentina,  c/o  Los  Nihuiles  S.A.,  filed 
with  the  Federal  EInergy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

CMS  Generation  S.A.  is  a  subsidiary 
of  CMS  Enterprises  Company,  which  is 
a  wholly-owned  subsidiary  of  CMS 
Energy  Corporation.  Through  affiliates, 
CMS  Generation  S.A.  will  participate  in 
a  bid  to  hold  and  operate  three 
hydroelectric  generating  facilities  with  a 
combined  capacity  of  265.2  MW  on  the 
Atuel  River,  350  kilometers  south  of  the 
City  of  Mendoza  in  Argentina. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 


accuracy  of  the  apphcation.  All  such 

motions  and  corrmients  should  be  filed 

on  or  before  March  14,  1994  and  must 

be  served  on  the  applicant.  Any  person 

wishing  to  become  a  party  must  file  a 

motion  to  intervene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Dcx:.  94-4640  Filed  2-28-94:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RS92-5-016) 

Columbia  Gas  Transmission  Corp.; 
Corrected  Compliance  Filing 

February  23,  1994. 

Take  notice  that  on  February  18,  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  as  fisted  on  Attachment  A.  Such  tariff 
sheets  include  corrected  tariff  sheets  to 
become  effective  November  1, 1993  and 
January  1, 1994. 

Columbia  states  that  this  filing  is 
being  made  to  correct  an  error  in  the 
demand  determinants  included  in  the 
Second  Revised  Compliance  Filing  and 
the  Third  Revised  Compliance  Filing  in 
these  proceedings.  Columbia  states  that 
the  corrected  tariff  sheets  eliminate  a 
"double-counting"  of  certain  demand 
and  commodity  determinants  associated 
with  the  conversion  of  the  X-70  rate 
schedule  to  transportation  service  under 
a  part  284  ser\ice  agreement.  In  light  of 
this  correction.  Columbia  is 
withdrawing  the  sheets  listed  on 
Attachment  B  and  pending  in  Docket 
No.  RS92-5-013. 

Columbia  states  that  a  copy  of  the 
filing  is  being  served  on  all  parlies  to 
this  proceeding,  jurisdictional 
customers,  and  interested  state 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  2,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Comiiijssion  and  are  available  for  public 

inspection. 

Loi5  D.  CdsheU. 

Secrefary 

AHachment  A 

Proposed  to  Be  Effective  yovsmber  1.  1993 

Second  Sub  Original  Sheet  No.  25 
Second  Sub  Original  Sheet  No.  26 
Second  Sub  Original  Sheet  No.  27 
Second  Sub  Original  Sheet  No.  28 
Second  Sub  Original  Sheet  No.  30.^ 
Second  Sub  Original  Sheet  No.  30B 
Second  Sub  Original  Sheet  No.  30C 
Second  Sub  Original  Sheet  No.  30D 

Propoied  to  Be  Effective  January  1.  1994 

Sub  Third  Revised  Sheet  No.  25 
Sub  Third  Revised  Sbeet  No,  26 
Sub  Third  Revised  Sheet  No.  27 
Sub  Third  Revised  Sheet  No.  28 
Sub  Second  Revised  Sheet  No.  30A 
Sub  Second  Revised  Sheet  No.  30B 
Sub  Second  Revised  Sheet  No.  30C 
Sub  Second  Revised  Sheet  No.  30D 

Atlachment  B 

Withdraw  Sheets  Proposed  to  Be  Effective 
■Vo vernier  1,  J  993 


Substinjte 

Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 


Original 
Original 
Original 
OngiTral 
Onginei 
Original 
Original 
Original 


Sheet  No.  25 

Sheet  No.  26 
Sheet  No.  27 
Sheet  No  28 
Sheet  No  30A 
Sheet  No  30B 
Sheet  No  3lX; 
Sheet  No.  30D 


Wsthdrriw  Shifets  Proposed  to  Be  Effective 
jcnuary  I,  1994 

Third  Revised  Sheet  No  25 

Third  Revrsed  Sheet  No.  26 

Th;.'^  Revi««d  Sheet  No.  27 

Thu-d  Revis«i  Sheet  No.  28 

Second  Revised  Sheet  No   30A 

Second  Revised  Sheet  No.  30B. 

Second  Revised  Sheet  No.  30C 

Second  Revised  Sheet  No.  30D 

IFR  Doc  94^634  Filed  2-28-94;  8.45  a.m. 

BILUNG  CO0€  6717-01-111 


[Docket  No.  ER84-M7-000] 

Delmarva  Power  &  Light  Company; 
Filing 

February  17,  1994. 

Take  notice  that  on  Febniary  10.  1994, 
Delrr.arva  Power  4  Light  Company 
(DPL)  tendered  for  filing  as  an  initial 
rate  under  section  205  of  the  Federal 
Power  Act  and  part  35  af  the  regulations 
issued  thereunder,  an  Agreement 
between  DFL  and  New  York  State 
Electrx  4  Gas  Corporation  (NYSEG) 
dated  February'  4,  1994. 

DPL  states  that  the  Agreement  sets  for 
the  terms  and  conditions  for  the  sale  of 
short-term  energy  which  it  expects  to 
have  available  for  sale  from  time  to  time 
and  the  purchase  of  which  will  be 
economically  advantageous  to  NYSEG. 


DPL  requests  that  the  Commission 
waive  its  standard  notice  period  and 
allow  this  Agreement  to  become 
effective  on  March  1.  1994. 

DPL  states  that  a  copy  of  this  filing 
has  been  sent  to  NYSEG  and  will  be 
furnished  to  the  New  York  Public 
Utility  Commission,  the  Delaware 
Public  Service  Commission,  the 
Maryland  Public  Service  Commission, 
and  the  Virginia  State  Corporation 
Commission- 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  vdth  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  3. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  94-4641  Filed  2-28-94-;  8;45  ami 

BILUNG  CODE  STU-OI-M 


IDockel  No.  ES94-1 5-000] 

MDU  Resources  Group,  Inc.; 
Application 

February  23, 1994. 

Take  notice  that  on  February  14,  1994, 
MDU  Resources  Group,  Inc.  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  an  order  authorizing  the 
issuance  of  an  aggregate  of  not  to  exceed 
$60,000,000  principal  amount  of  one  or 
more  series  of  its  Firat  Mortgage  Bonds 
and/or  of  secured  meditim  term  notes 
and  an  exemption  from  competitive 
bidding. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  EXZ  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Mani  1 1 , 
1994.  Protests  will  be  considered  by  the 
Commission  La  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Any  person  wishing 

to  become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  en 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

IFR  Doc.  94-4639  Filed  2-28-94;  8:45  anil 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-1 33-000] 

Northern  Border  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  23,  1994 

Take  notice  that  on  February  18,  1994. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheets,  to  become  effective 
April  1,  1994: 

First  Revised  Sheet  Number  103 
Second  Revised  Sheet  Number  157 
First  Revised  Sheet  No.  158 
First  Revised  Sheet  No  236 
First  Revised  Sheet  Number  262 
First  Revised  Sheet  Number  262A 
First  Revised  Sheet  Number  431 
First  Revised  Sheet  Number  500 
Secona  Revised  Sheet  Number  501 
First  Revised  Sheet  Number  502 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to:  (i)  Require 
Northern  Border  to  refund  or  credit  to 
Shippers  overpayment  amounts  and 
associated  carrying  charges  at  an  earlier 
date;  (ii)  revise  the  Minimum  Revemae 
Credit  (MRC)  calculation;  (lii)  provide 
for  a  mileage  based  determination  of  any 
Billing  .adjustment  for  Failure  to  Accept 
Gas  and  Tender  Deficiencies;  (iv) 
provide  Shippers  the  option  to  purchase 
Company  Use  Gas  and  Lost  or 
Otherwise  Unaccounted  for  Gas;  (v) 
revise  Article  4  of  the  IT-1 
Transportation  Agreement;  and  (vi) 
revise  the  index  of  firm  Shippers.  The 
herein  proposed  changes  do  not  result 
in  a  change  in  Northern  Border's  total 
revenue  requirement. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  CapitolStreet  NE.. 
Washington.  DC  20426,  in  accordance 
with  the  Com.mission's  Rules  of  Practice 
and  Procedure  (18  CFR  385  211, 
385.214).  .Ml  such  petitions  or  protests 
should  be  filed  on  or  before  March  2, 
1994.  Protests  wlU  be  considered  but 
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not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wshing  to 

l)ecome  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-4637  Filed  2-2&-94;  8;45  am) 

BILUNQ  CODE  6717-01-M 


[Docket  No.  TMSM-6-6&-C01] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  23. 1994. 

Take  notice  that  on  February  18.  1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  on  January  5, 
1994,  Northern  filed  Sixth  Revised 
Sheet  No.  53  to  estabfish  the  Index  Price 
for  December  1993.  On  January  14. 
1994,  Northern  filed  2  Substitute  Fifth 
Revised  Sheet  No.  53  in  Docket  No. 
RP94-64-002  to  revise  the  rates  for  Rate 
Schedule  GS-T  due  to  revisions  of 
certain  aspects  of  Northern's  quarterly 
transition  cost  components. 

Northern  states  that  due  to  the  timing 
of  these  fihngs,  Sixth  ReWsed  Sheet  No. 
53  is  the  currently  effective  sheet  for  the 
period  January  1,  1994.  through  January 
31,  1994.  However,  this  sheet  does  not 
reflect  the  updated  GS-T  transition  cost 
components  as  filed  by  Northern  in  2 
Substitute  Fifth  Revised  Sheet  No.  53. 
Therefore,  Northern  hereby  files 
Substitute  Sixth  Revised  Sheet  No.  53  to 
appropriately  reflect  the  December  1993 
Ind-ax  Price  of  SI. 9976  and  the  curremtly 
effective  transition  cost  components  for 
Rate  Schedule  GS-T  effective  January  1 . 
1994. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  stale 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
F'ederal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NT., 
Washington.  DC  2Q426  in  accordance 
vsilh  §  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  2. 
1994  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  parties  to  the 
proceedings.  Copies  cf  the  filing  are  on 


file  with  the  Commission  and  are 

available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  94-4635  Filed  2-23-94;  8;45  am) 

BitUNG  CODC  6717-01-M 

Pocket  No.  CP94-230-000J 

Northwest  Pipeline  Corporation; 

Application 

February  23. 1994. 

Take  notice  that  on  February  16. 1994, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Wav.  Salt  Lake 
City.  Utah  84158,  filed  an  application 
with  the  Commission  in  Docket  No. 
CP94-23(MX)0  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  (NGA) 
for  authorization  to  (1)  install  valves 
and  piping  at  its  Sumner  compressor 
station  in  Pierce  County,  Washington,  to 
accommodate  a  mobile  compressor  unit 
and  to  (2)  temporarily  install  and 
operate  two  existing  mobile  compressor 
units  with  pre-granted  abandonment  at 
the  Snohomish  compressor  station  in 
Snohomish  County,  Washington,  and 
the  Sumner  compressor  station,  ail  as 
more  fully  set  forth  in  the  application 
which  is  open  to  the  pubfic  for 
inspection. 

Northwest  proposes  to  temporarily 
add  a  1,343  HP.  mobile  compressor  unit 
at  both  of  the  Sumner  and  Snohomish 
compressor  stations  for  operation  during 
the  summers  of  1994  and  1995. 
Northwest  also  proposes  to  permanently 
in.stall  additional  piping  and  valves  at 
the  Sumner  compressor  station  in  order 
to  accommodate  a  mobile  compressor 
unit.  Northwest  proposes  to  remove  the 
mobile  compressor  units  at  the  end  of 
each  surrmier  season  to  make  them 
available  for  their  ongoing  purpose  of 
temporarily  replacing  out- nf- service 
compressor  units  as  needed  al  other 
locations  on  Northwest's  system  during 
peak  service  periods.  Northwest 
estimates  that  it  would  spend 
approximately  $100,000  to  install  the 
piping  and  valves  at  the  Sumner 
compressor  station  and  $5,000  for  each 
cf  the  temporary  connections  and 
removals  of  the  mobile  compressor 
units. 

Northwest  states  that  the  proposed 
temporary  horsepower  additions  at  the 
Sumner  and  Snohomish  compressor 
st.3tions  would  increase  the  capacity 
through  these  two  compressor  stations 
by  a"t»out  24  Mmcf  per  day  under  an  off- 
peak  south-flow  design  scenario.  Until 
Northwest  completes  the  previously 
authorized  i  permanent  upgrades  at 


these  compressor  stations,  availability  of 
the  mobile  units  would  enhance 
Northwest's  operational  capability  to 
accommodate  receipt  point  flexibility  to 
switch  between  domestic  and  Canadian 
gas  supplies  under  existing 
transportation  agreements  serving 
markets  south  of  these  compressor 
stations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  March 
6, 1994.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requL'ements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regiilations 
under  the  NGA  (18  CFR  157  10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  Intervene 
In  accordance  with  the  Coimnission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  .Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  KWd 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  neceisity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  bearing  is 
required,  further  notice  of  such  bearing 
will  bo  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwi.se  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretory. 

[FF  Dc>c  94— J642  Filed  2-28-94;  8  45  ami 
BIUJNO  CODC  e717-«1-M 


1  S<>eordeT  issued  io  Docket  Nto.  CP93-437-000 
at  64  FERC  162.175  (19S3). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4MJ-51 

Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
C'CERCLA"),  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act— Idaho  Pole  Co. 
Site,  Bozeman,  MT 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Aa,  as  amended  CCERCLA"),  42  U.S.C. 
9622(i)(l),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
under  section  122(h)  of  CERCLA.  42 
U.S.C.  9622(h)  concerning  the  Idaho 
Pole  Company  site  near  Bozeman. 
Montana.  The  proposed  administrative 
settlement  requires  Idaho  Pole  Company 
(Washington  Corporation);  Idaho  Pole 
Company  (Co-Partnership);  Burlington 
Northern  Railroad  Company;  L.D. 
McFarland  Company.  Ltd.;  McFarland 
Cascade  Holdings.  Inc.;  Brendon  Corry 
McFarland;  and  Gregory  D.  McFarland 
("Settling  Parties")  to  pay  52.193,578.00 
to  the  U.S.  Environmental  Protection 
Agency  ("EPA").  The  settlement 
resolves  the  liability  of  Settling  Parties 
to  the  United  States  under  Section  107 
of  CERCLA  for  reimbursement  of 
response  costs  incurred  at  the  Idaho 
Pole  Company  site  pursuant  to  CERCLA 
through  September  30. 1993. 

DATES:  Opportunity  for  comment: 
Comments  must  be  submitted  on  or 
before  March  31,  1994. 

ADDRESSES:  The  proposed  settlement  is 
avaiUble  for  public  inspection  at  the 
EPA  Montana  Office  Record  Center, 
Federal  Building,  301  S.  Park,  Drawer 
10096.  Helena,  Montana  59626-0096. 
Comments  should  be  addressed  to  Jim 
Harris,  Remedial  Project  Manager,  at  the 
above  address,  and  should  reference  the 
Idaho  Pole  (Company  site 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Harris  at  (406)  449-5720. 
It  is  so  agreed: 

Dated.  February  9.  1994. 
William  Yellowtail, 
Regional  Administrator. 
(FR  Doc  94-1650  Filed  2-28-94;  8:45  am) 

BILLINO  COOe  »5«0-M-M 


lFRL-4843-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  Revere 

Textile  Prints  Corporation  Superfund 

Site  from  the  National  Priorities  List: 

Request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  I  announces  its 
intent  to  delete  the  Revere  Textile  Prints 
Corporation  Superfund  Site  (the  Revere 
Site)  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA).  as  amended.  EPA  and 
the  State  of  Connecticut  have 
determined  that  all  appropriate  CERCLA 
actions  have  been  implemented  and  that 
no  further  CERCLA  cleanup  is 
appropriate.  Moreover,  EPA  and  the 
State  have  determined  that  removal 
activities  conducted  at  the  Revere  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment 
VN-ith  regard  to  CERCLA 
DATES:  Comanents  concerning  this  site 
may  be  submitted  on  or  before  March 
31, 1994. 

ADDRESSES:  Comments  may  be  mailed 
to;  Eric  van  Gestel.  Remedial  Project 
Manager,  HEC  CAN  6,  U.S. 
Environmental  Protection  Agency. 
Region  1,  John  F.  Kennedy  Federal 
Building.  Boston,  MA  02203. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
I  public  docket,  which  is  located  at 
EPA's  Region  I  office  and  is  available  for 
viewing  by  appointment  only  from  10 
a.m.  to  1  p.m.  and  from  2  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
hohdays.  Requests  for  appointments  of 
copies  of  the  background  information 
from  the  Regional  public  docket  should 
be  directed  to  the  EPA  Region  I  docket 
office. 

The  address  for  the  Regional  docket 
office  is:  Ms.  Linda  D'Amore,  Docket 
Clerk,  U.S.  Environmental  Protection 
Agency,  Region  I,  John  F.  Kennedy 
Federal  Building— RCG,  Boston.  MA 
02203.  (617)  565-3351. 
FOR  FURTHER  INFORMATION  CONTACT: 
Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Revere  Site 
information  repository  located  with: 


Clair  French.  Sterling  Public  Library, 
1110  Plainfield  Pike,  Oneco,  CT  06373, 
(203) 564-2692. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

I.  Introduction 

EPA  Region  I  aruiounces  its  intent  to 
delete  the  Revere  Textile  Prints 
Corporation  Superfund  Site,  Sterling. 
Connecticut,  from  the  NPL,  which 
constitutes  Appendix  B  of  the  NCP,  and 
requests  comments  on  this  deletion.  The 
EPA  identifies  sites  that  appear  to 
present  a  significant  risk  ♦o  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (the  Fund). 
Pursuant  to  §  300.425(e)  (3)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
eligible  for  fund-financed  remedial 
actions  if  conditions  at  the  site  warrant 
such  action. 

EPA  will  accept  comments 
concerning  this  site  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  site  meets  the 
deletion  criteria. 

II.  ISIPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e).  sites  may  be  deleted  from 
the  NPL  where  no  fiuther  response  is 
appropriate.  In  making  this 
determination,  ETA  will  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required 
under  CERCL.^ ; 

(ii)  All  appropriate  fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate  under  CERCLA;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  under  CERCLA  is 
not  appropriate. 
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in.  Deletion  Procedures 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management. 

EPA  Region  I  will  accept  and  evaluate 
public  comments  before  making  a  final 
decision  to  delete.  The  Agency  believes 
that  deletion  procedures  should  focus 
on  notice  and  comment  at  the  local 
level.  Comments  from  the  local 
cornmimity  may  be  the  most  pertinent 
to  deletion  decisions.  The  following 
procedures  were  used  for  the  intended 
deletion  of  this  site: 

1.  EPA  Region  1  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  Connecticut  has 
concurred  with  the  decision  to  delete 
the  site  from  the  NPL. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  pubUshed  in  local  newspapers 
and  has  been  distributed  to  appropriate 
federal,  state  and  local  officials,  and 
other  interested  parties.  This  locel 
notice  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  starts  two  weoks  from 
the  date  of  the  notice.  March  15,  1994, 
and  will  conclude  on  April  14,  1994. 

4.  The  Region  has  made  all  relevant 
dixruments  available  in  the  Regional 
Office  and  local  site  information 
repository. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete.  The  Region  will  prepare  a 
Responsiveness  Summary,  which  will 
address  the  comments  received  during 
the  public  comment  period. 

A  deletion  will  occur  after  the  EPA 
Regional  Administrator  places  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region  I. 

rV.  Ba.sis  for  Intended  Site  Deletion 

The  Revere  Site  is  located  in  the 
center  of  Sterling,  CT  at  the  intersection 
of  Route  14  and  fvlain  Street.  The  former 
textile  mill  operated  from  1879  until 
March  1980  when  a  firs  destroyed  most 
of  the  buildings.  The  mill  used  a  variety 
of  pigments,  paints  and  solvents  to  dye 
and  clean  textiles.  In  1987.  E^'A  added 
the  site  to  the  National  Priorities  List, 
making  it  eligible  for  federal  action 
under  the  Superfund  law. 

Over  1500  drums  of  hazardous 
substances  stored  on  the  site  were 
removed  in  1983,  along  with  some 


contaminated  soil.  The  possibility  of 
residual  contamination  from  these 
drums  in  area  soil  and  ground  water 
prompted  EPA  to  continue 
Investigations  at  the  site. 

The  Remedial  Investigation  which 
began  in  1990  included  sampling  of  site 
soil,  sediments,  air,  and  ground  water, 
and  also  testing  of  surface  vater  such  as 
the  Moosup  River.  EPA  found  limited" 
contamination  in  certain  areas  of  the 
site,  but  not  enough  to  cause  a 
significant  risk  to  human  health  or  the 
environment. 

Some  of  the  contaminants  found  on 
the  site  during  the  Remedial 
Investigation  include  volatile  organic 
compounds,  hea\'y  metals,  and 
pesticides.  In  signing  the  Record  of 
Decision,  EPA  assumes  that  the  site  will 
be  developed  for  industrial  or 
commercial  purposes.  Under  this 
scenario,  contamination  at  the  site 
would  not  result  in  an  unacceptable 
risk,  therefore,  no  further  work  uill 
occur.  Also  included  in  the  final 
decision  is  a  five  year  ground  water 
monitoring  program  to  ensure  that 
contaminant  levels  do  not  increase. 

EPA  proposed  the  no-action 
alternative  in  August,  1992  and  held  a 
thirty  day  pubhc  comment  period  to 
accept  comments  on  the  plan.  Copies  of 
the  Record  of  Decision  along  with 
responses  to  public  comments  are 
available  in  the  Sterling  Public  Library 
in  Oneco,  Connecticut  and  in  the  EPA 
Records  Center  in  Boston. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  completed  a 
health  assessment  for  the  Revere  Site  in 
December.  1993.  ATSDR  reviewed  the 
remedial  investigation  data  and  has 
made  determinations  in  that  document 
consistent  with  the  no-action  Re»xjrd  of 
Decision  that  the  concentrations  of 
contaminants  measured  did  not  pose  an 
imminent  health  threat. 

The  To-.vn  of  Sterfing,  Connef:ticut 
imposed  deed  restrictions  at  the  Revere 
Site  which  include  prohibitions  of  both 
present  and  future  ground  water  use  and 
non-commercial  development. 

EPA.  with  concurrence  of  the  State  of 
Connecticut,  has  determined  that  all 
appropri.^te  Fund-financed  responses 
under  CERCLA  at  the  Revere  Site  have 
been  completed,  and  that  no  further 
cleanup  by  responsible  parties  under 
CERCLA  is  appropriate. 

Dated;  Decerrber  28, 1993. 
Paul  G.  Keough. 

Acf/nj?  Regicnal  Administrator.  USEPA 
Region  I. 

[PR  Doc.  94-4652  Filed  2-28-94;  8;45  am) 

BlLUflQ  CODE  658»-53-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1009-DR] 

Mississippi;  Amendment  to  Notice  c?  a 
Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi.  (FEMA-1009-^R),  dated 
February  18,  1994,  and  related 
determinations. 

EFFECTTVE  DA'E:  February  20, 1994. 
FOR  FURTHER  IHf  ORMATJON  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATJON:  The  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  dated  February  18,  1994,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  18. 1994: 

AJcom,  Benton,  Caiboua,  Chickasaw. 
Desoto.  CreDada,  Itawamba.  Lsfsyette,  Lee. 
Marshall.  Panola.  Pontotoc,  Prentiss, 
Quitman.  Tate,  Tippah,  Tis.homingo,  Tunica, 
and  Union  Counties  for  Public  Assistance. 
(C&talog  of  Federal  Domestic  Assistance  No. 
83.516.  Disester  Assistance.) 
G.  Gay  HoUister, 

Deputy  Associate  Director,  Response  and 

Recovery  Direct  ora  te. 

IFR  Do<_  94-4583  Filed  2-28-94:  8:45  am] 

BILUNO  CODE  S718-03-M 


FEMA-1(X»-0R] 

Mississippi;  Major  Disaster  and 
Related  Determinatloas 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
(FEMA-1009-DR).  dated  February  18, 
1994,  and  related  determinations. 
ErFECrtVE  DATE:  Fph-iH-.'  18.  1994. 
FOR  FURTHER  INFORMA'iON  COKTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3605. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  18.  1994,  the  President 
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declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Mississippi, 
resulting  from  a  stnere  winter  storm,  freezing 
rain,  and  sleet  on  February  9.  1994.  and 
continuing  is  of  sufDcient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  maior  disaster  exists  in  the  State  of 
Mississippi. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  FHiblic 
Assistance  in  the  designated  areas. 
Individual  Assistance  may  be  added  at  a  later 
date,  if  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  F^iblic  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  p)eriod  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Pubhc  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  J.  Roland  Sarabia  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bolivar,  Coahoma.  Leflore,  Sunflower. 
Tallahatchie.  Washington,  and  Yalobusha 
Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83  516.  Disaster  Assistance.) 
James  Lee  Witt, 
Director. 

[PR  Doc.  94-4584  Filed  2-28-94:  8:45  am) 
BILUNG  COO€  e71B-02-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  w^h  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 


Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Guillermo  E.  Briceno.  9735  NW  52nd  Street. 

#220.  Miami.  FL  33178.  Sole  Proprietor 
Rail  Van.  Inc.  dba  Multi  Modal,  Division  of 

Rail  Van.  Inc..  400  West  Wilson  Bridge 

Road.  Worthington.  OH  43085.  Officers: 

Jeffrey  R.  Brashares.  F*resident;  William  R. 

Lee.  Ejtec.  Vice  FVesident;  Denis  M. 

Bruncak.  Vice  FYesident 
Gulf  Shipping  Company.  6245  Renwick  No. 

4526.  Houston.  TX  77081.  Ahmed  M. 

Mohammed.  Sole  F*roprietor 
Derwent  Freight  International  Inc..  Raritan 

Center.  426  Northfield  Avenue,  Edison.  NJ 

08818.  Officers:  Kevin  John  Wall.  Director: 

Glenn  Patrick  Overton.  Director 
Venchi  International  Corp..  780  NW  Le  June 

Rd..  Unit  »9.  Miami,  FL  33126.  Officer: 

Patricia  Nazai,  President/Chairman/ 

Stockholder 
Todd  Maritime  Services,  1406  45th  Street. 

North  Bergen.  NJ  07047,  Richard  Todd. 

Sole  F^prietor. 

Dated:  February  23. 1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  PoUdng, 

Secretary.  r, 

IFR  Doc.  94-^516  Filed  2-28-94;  8:45  ami' 

BtLUNO  CODE  mO-OI-M 


Ocean  Freight  Forwarder  License 
Recession  of  Order  of  Revocation 

Notice  is  hereby  given  that  the  Order 
of  Revocation  pertaining  to  the 
following  ocean  freight  forwarder  has 
been  rescinded  by  the  Federal  Maritime 
Commission  pursuant  to  sections  14  and 
19  of  the  Shipping  Act  of  1984  (46 
U.S.C.  app.  1718)  and  the  regulations  of 
the  Commission  pertaining  to  the 
licensing  of  ocean  ft"eight  forwarders.  46 
CFR  part  510. 


License 
No. 


3640 


Name  Address 


Ruben  Posada  dba  Posada  Inter- 
national Cargo.  1595  East  El 
Segundo  Blvd..  El  Segundo.  CA 
90245. 


Bryant  L.  Vanfirakle, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

[FR  Doc.  94-1517  Filed  2-28-^4;  8:45  am] 

BU.UNQ  CODE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  December 
21.1993 

In  accordance  with  §  271 .5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271).  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  Decem.ber  21. 1993. i 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  a  stmng  advance  in  economic 
activity  in  recent  months.  Total  nonfarm 
payroll  emplojTiient  rose  appreciably  further 
in  November,  and  the  civilian  unemplovTnent 
rate  fell  considerably  to  6.4  percent. 
Industrial  production  increased  sharply  in 
October  and  November,  partly  reflecting  a 
continuing  rebound  In  the  output  of  motor 
vehicles.  Retail  sales  were  up  moderately  in 
November  after  a  large  increase  in  October. 
Housing  starts  advanced  substantially  in 
November.  Business  equipment  exp)enditures 
have  been  rising  rapidly,  and  nonresidential 
construction  has  turned  up  from  depressed 
levels.  The  nominal  US  merchandise  trade 
deficit  in  October  was  about  unchanged  from 
its  average  rate  in  the  third  quarter.  Broad 
indexes  of  consumer  and  producer  prices 
suggest  little  change  in  inflation  trends, 
although  prices  of  some  raw  materials  have 
increased  recently 

Short-term  interest  rates  have  changed 
little,  while  intermediate-  and  long-term  rates 
have  risen  slightly  since  the  Committee 
meeting  on  November  16.  In  foreign 
exchange  markets,  the  trade-weighted  value 
of  the  dollar  in  terms  of  the  other  G-10 
currencies  is  about  unchanged  on  balance 
over  the  intermeeting  period. 

Growth  of  M2  and  M3  strengthened  in 
November,  and  both  aggregates  have  risen  at 
somewhat  faster  rates  since  late  summer  than 
earlier  in  the  year.  For  the  year  through 
November,  M2  and  M3  are  estimated  to  have 
grown  at  rates  somewhat  above  the  lower  end 
of  the  Committee's  ranges  for  the  year.  Total 
domestic  nonfinancial  debt  has  expanded  at 
a  moderate  rate  in  recent  months,  and  for  the 
year  through  November  it  is  estimated  to 
have  increased  at  a  rate  in  the  lower  half  of 
the  Committee's  monitoring  range. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
July  lowered  the  ranges  it  had  established  in 
February  for  growth  of  M2  and  M3  to  ranges 
of  1  to  5  percent  and  0  to  4  p>ercent 
respectively,  measured  from  the  fourth 
quarter  of  1992  to  the  fourth  quarter  of  1993. 
The  Committee  anticipated  that 


<  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  December  21.  1993. 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washington.  D.C  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 
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developments  contributing  to  unusual 
velocity  increases  would  persist  over  the 
balance  of  the  year  and  that  money  growth 
within  these  lower  ranges  would  be 
consistent  with  its  broad  policy  objectives. 
The  monitoring  range  for  growrth  of  total 
domestic  nonfinancial  debt  also  was  lowered 
to  4  to  8  percent  for  the  year.  For  1994,  the 
Committee  agreed  on  tentative  ranges  for 
monetary  growth,  measured  from  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of  1994, 
of  1  to  5  f>ercent  for  M2  and  0  to  4  percent 
for  M3.  The  Ckimmittee  provisionally  set  the 
monitoring  range  for  growth  of  total  domestic 
nonfinancial  debt  at  4  to  8  percent  for  1994. 
The  behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  jsositions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  economic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  or  slightly 
lesser  reserve  restraint  might  be  acceptable  in 
the  intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  moderate  growth  in  M2  and 
M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  February  22,  1994. 
Normand  Bernard, 

Deputy  Secretary,  Federal  Open  Market 
Committee. 
[FR  Doc.  94-1539  Filed  2-28-94;  8:45  am) 

BILUNG  CODE  6210-01-^ 


Consumer  Advisory  Council;  Notice  of 
Meeting  of  Consumer  Advisory 
Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  March  24, 1994.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  in  Terrace 
Room  E  of  the  Martin  Building.  The 
meeting  is  e.xpected  to  begin  at  9  a.m. 
and  to  continue  imtil  5  p.m.,  with  a 
lunch  break  from  1  until  2  p.m.  The 
Martin  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  21st 
Streets  in  Washington,  DC. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Community  Reinvestment  Act  Reform. 
Discussion  led  by  the  Bank  Regulation 
Committee  on  the  key  elements  of  the 
interagency  proposal  to  revise  CRA 
rules,  revisions  designed  to  provide 
clearer  guidance  to  financial  institutions 


and  set  new  standards  on  how  CR.\ 
performance  will  be  evaluated. 

Truth  in  Savings  Proposal  Regarding 
APY  Calculations.  Discussion  led  by  the 
Depository  and  DeHvery  Systems 
Committee  on  the  merits  of  requiring 
depository  institutions  to  use  a  new 
formula  to  calculate  the  annual 
percentage  yield  for  certain  accounts. 

Members  Forum.  Presentation  of 
individual  Council  members'  views  on 
the  economic  conditions  present  within 
their  industries  or  local  economies 
(including  whether  it  is  getting  easier  to 
obtain  a  loan,  and  whether  there  is  a 
strong  focus  on  lending  in  the  inner 
cities). 

Gcvemor's  Report.  Report  by  Federal 
Reserve  Board  Member  LawTence  B. 
Lindsey  on  economic  conditions,  recent 
Board  initiatives,  and  issues  of  concern, 
with  an  opportunity  for  questions  from 
Council  members. 

Consumer  Credit  Counseling  Study.  A 
statistical  presentation  by  a  Council 
member  on  nonprofit  consumer  credit 
counseling  services  affiliated  with  the 
National  Foundation  for  Consumer 
Credit. 

Committee  Reports.  Reports  from 
Council  committees  on  their  work  and 
plans  for  1994. 

Other  matters  prevnously  considered 
by  the  Council  or  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  to  the 
Coimcil  their  views  regarding  any  of  the 
above  topics  may  do  so  by  sending 
written  statements  to  Ann  Marie  Bray, 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Comments  must  be  received 
no  later  than  close  of  business  Monday, 
March  21,  and  must  be  of  a  quality 
suitable  for  reproduction. 

Information  with  regard  to  this 
meeting  may  be  obtained  horn  Bedelia 
Calhoun,  Staff  Specialist,  Consumer 
Advisory  Council,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  202- 
452-6470.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Dorothea  Thompson,  202^52-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Februar>'  22.  1994. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-4540  Filed  2-2S-94;  8:45  am] 

BILLING  CODC  ti^(^-0^-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[CDC-4131 

Announcement  of  a  Cooperative 
Agreement  to  the  Association  of  State 
and  Territorial  Public  Health 
Laboratory  Directors 

Summary 

The  Centers  for  Disease  Control  and 
Invention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  to  continue  a  cooperative 
agreement  with  the  Association  of  State 
and  Territorial  Public  Health  Laboratory 
Directors  (ASTPHLX))  for  the  purpose  of 
addressing  the  need  to  maintain 
effective  laboratory  information  and 
management  systems  and  to  promote 
and  provide  effective  laboratory  training 
to  the  Nation's  public  health 
laboratorians. 

Approximately  $1,150,000  is  available 
in  FY  1994  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on 
July  1,  1994.  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  5  years.  The  funding 
estimate  is  subject  to  change. 
Continuation  awards  within  the  project 
period  wll  be  made  on  the  basis  of 
satisfactory  progress  and  the  availability 
of  funds. 

The  CDC  will  be  responsible  for  the 
activities  described  below: 

1 .  Provide  a  forum  for 
communication,  coordination, 
collaboration,  and  consensus 
development  among  the  participants  in 
the  National  Laboratory  Training 
Network  (NLTN).  Support  activities 
include;  Participating  in  policy 
development  for  the  NLTN;  providing  a 
Training  Advisor  who  serves  as  the 
principal  laboratory-  training  specialist 
to  one  of  the  seven  area  resource  offices 
of  the  NLTN;  providing  training 
expertise  in  designing,  developing, 
delivering,  and  evaluating  laboratory 
training;  participating  in  developing  and 
implementing  training  needs  assessment 
methodologies;  continue  compiling  and 
maintaining  the  National  Laboratory 
Training  Resource  Directory  and 
Training  Calendar  that  are  available  to 
Area  Resource  Offices  (ARO)  staff; 
developing  and  evaluating  NLTN 
training  products/materials; 
participating  in  evaluating  the 
effectiveness  of  the  NLTN;  providing  a 
NLTN  coordinator  who  collaborates  on 
the  NLTN  project  aspects,  including 
consultation  on  training  activities, 
promotion  of  communication  links, 
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maintenance  of  Nabonal  Laboratory 
Training  Resource  Directory  ajid 
T.-aining  Calendar;  upon  the  request  of 
ASTT'HLD.  participating  in  meetings 
relating  to  N'LTT'i'  issues  and  activities 
including  Training  Committee  meetings. 
ASTPHLD  annual  meetings.  Area 
Laboratory  Traiamg  Alliance  (ALTA) 
meetings.  NLTN  staff  meetings  that 
involve  CDC  training  advisors; 
providing  staff  support  and  assistance  in 
developing  a  strategy  to  promote 
networking  and  communication  links 
on  the  national  level;  providing 
direction  in  assessing  the  need  to 
conduct  training  activities  with  a 
national  focus; 

2.  Participate  in  maintaining, 
nonitonng,  and  providing  through  the 
Information  Network  for  Public  Health 
Officials  (INPHO)  a  public  health 
information  management  system  to 
faciUtate  the  sharing  of  public  health 
data. 

3.  Assist  in  defining  core  functions  of 
a  public  health  laboratory  and  in 
developing  strategies  to  help 
laboratorians  better  perform  these 
functions,  and 

4.  Assist  in  developing  a  program  to 
promote  pubhc  health  laboratory 
leadership 

The  Public  Health  Sen-ice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
t.he  quality  of  life.  This  aimouncement 
IS  related  to  the  priority  areas  of 
Occupational  Safety  and  Health,  HIV 
Infections.  St^xually  Transmitted 
Diseases.  LmmiUnization  and  Infectious 
Diseases,  and  Surveillance  and  Data 
Systems.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
"Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under 
section  31 7(k)(3)  of  the  Public  Health 
Service  Act,  42  U.S.C.  247b(k)(3).  as 
amended 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Association  of  State  and  Territorial 
Public  Health  Laboratory  Directors 
(.\STPHLD1  No  other  applications  are 
solicited.  The  program  amiouncement 
and  application  kit  have  been  sent  to 
ASTPHLD. 

ASTPHLD  is  uniquely  qualified  to  be 
the  recipient  organization  for  the 
following  reasons: 

•  ASTl'HLD  is  the  only  organization 
that  represents  all  the  State  and 
Territonal  public  health  laboratory 


officials.  By  working  through  its  own 
membership,  the  various  ASTPHLD 
committees,  and  other  affiliate 
organizations.  ASTPHLD  has  developed 
a  unique  knowledge  of  the  needs  and 
operations  of  State  public  health 
laboratory  agencies. 

•  The  membership  of  ASTPHLD  has 
already  gained  an  enormous  wealth  of 
experience  in  developing  information 
systems  and  laboratory  training  and  has 
identified  information  systems  and 
training  programs  as  a  priority  need  for 
State  health  agencies. 

•  ASTPHLD  has  attained  a  prominent 
position  among  national  public  health 
professional  associations.  In 
collaboration  with  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  a  number  of  other  organizations, 
ASTPHLD  developed  the  National 
Laboratory  Training  Network  (NLTN). 
More  than  770  training  courses  with 
over  28,000  participants  have  been 
conducted  at  numerous  sites  in  the 
Nation. 

•  ASTPHLD  has  been  the  lead 
professional  organization  that  has 
facilitated  the  development  of  the  NLTN 
and  the  National  Laboratory  Partnership 
(NLP).  and  is  therefore  uniquely 
qualified  to  promote  and  support  the 
continuation  of  the  NLTN  and  NLP.  A 
continuing,  close,  and  coUabcrative 
relationship  is  essential  to  maintain  tlie 
progress  to  date  and  ensure  future 
success  of  these  projects. 

•  ASTPHLD  established  and 
coordinated  an  NLTN  Training 
Committee  and  regional  NLTN  training 
alliances  composed  of  representatives 
from  State  public  health  professional 
organization,  academia,  national 
professional  training  groups,  and  CDC. 
The  NLTN  Training  Committee 
provided  policy  guidance  while  the 
regional  training  alliances  provide 
training  needs  assessment  information 
and  training  resources.  These  groups 
have  positioned  ASTPHLD  to  address 
and  resolve  issues  that  promote  and 
support  further  implementation  of  state 
and  local  action  training  strategies. 

•  ASTPHLD  is  the  only  profe.ssional 
association  that  has  collected  data  about 
the  structure  and  services  of  the  nation's 
State  laboratory  systems  and  makes  the 
data  available  to  the  pubhc  health 
community  through  its  Consolidated 
Annual  Report. 

•  ASTPHLD  has  access  to  State 
public  health  laboratory  directors 
throughout  the  country  and  has 
demonstrated  the  ability  to  obtain  their 
input  and  active  involvement  in  key 
projects. 

•  ASTPHLD  currently  sponsors  the 
only  national  meeting  designed 


specifically  for  State  public  health 
laboratory  officials. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  liis 
program,  please  refer  to  Announcement 
413  and  contact  Carole  J.  Tully,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2,5.5  East  Paces  Ferry  Road,  NE..  room 
300,  Mailstop  E-09,  Atlanta,  Creorgia 
30305,  telephone  (404)  842-6880. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Summary"  may  be 
obtained  through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  February  23,  1994. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  94-4546  Filed  2-28-94,  8:45  am) 

BILUNG  CODE  4163-18-P 


Food  and  Drug  Administration 
[Docket  No.  94D-0029] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on  the 
Extent  of  Population  Exposure 
Required  to  Assess  Ciinical  Safety  for 
Drugs  Intended  for  Long-Term 
Treatment  of  Non-Life-Threatening 
Conditions;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD.^)  is  pubhshing  a 
draft  guideline  entitled  "The  Extent  of 
Population  Exposure  Required  to  Assess 
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Clinical  Safety  for  Drugs  Intended  for 
Long-term  Treatment  of  Non-life- 
threatening  Conditions."  This  draft 
guideline  was  prepared  by  the  Expert 
Group  on  Efficacy  of  the  international 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  is  intended  to 
present  an  accepted  set  of  principles  for 
the  safety  evaluation  of  drugs  intended 
for  the  long-term  treatment  (chronic  or 
repeated  intermittent  use  for  longer  than 
6  months)  of  non-hfe-threatening 
diseases. 

DATES:  Submit  written  comments  by 
May  16,  1994. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavra  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  draft  guideline:  Leah 
Ripper,  Center  for  Drug  Evaluation 
and  Research  (HFD-500),  Food  and 
EhTig  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
443-2544. 
Regarding  ICH;  Janet  Showalfer, 
Office  of  Health  Affairs  (HFY-50), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-443-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
other  interested  parties.  Through  notices 
such  as  this,  FDA  invites  public 
comment  on  ICH  initiatives  that  have 
reached  the  draft  guideline  stage.  ICH  is 
concerned  VNith  harmonization  of 
technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  the  European 
Union,  )apan.  and  the  United  States. 
The  six  ICH  sponsors  are  the  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 


Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  FDA,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPNtA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  IFPMA.  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  from  October  27 
through  29,  1993,  the  ICH  Steering 
Committee  agreed  that  a  draft  tripartite 
guideline  entitled  "Draft  Guideline  on 
the  Extent  of  Population  Exposure 
Required  to  Assess  Clinical  Safety  for 
Drugs  Intended  for  Long-Term 
Treatment  of  Non-Life-Threatening 
Conditions"  should  be  made  available 
for  public  comment.  The  draft  guideline 
will  be  made  available  for  comment  by 
the  European  Commission  and  Japanese 
Ministry  of  Health  and  Welfare,  as  well 
as  by  FDA,  in  accordance  with  their 
respective  consultation  procedures. 
After  analyzing  the  comments  and 
revising  the  guideline  if  appropriate, 
FDA  will  determine  whether  it  will 
adopt  and  issue  the  guideline. 

The  draft  guideline  presents  an 
accepted  set  of  principles  for  the  safety 
evaluation  of  drugs  intended  for  the 
long-term  treatment  of  non-hfe- 
threatenlng  diseases.  The  draft  guideline 
distinguishes  between  clinical  data  on 
adverse  drug  events  (.\DE's)  derived 
from  studies  of  shorter  duration  and  of 
exposure  and  data  from  studies  of 
longer  duration,  which  frequently 
include  nonconcurrently  controlled 
studies.  The  principles  discussed  in  the 
draft  guideline  are  summarized  as 
follows:  (1)  Regulatory  standards  are 
valuable  for  the  extent  and  duration  of 
treatment  needed  to  provide  the  safety 
data  base  for  drugs  intended  for  long- 
term  treatment  of  non-life-threatening 
conditions;  however,  there  are  a  number 
of  circumstances  where  harmonized 
regulatory  standards  for  the  clinical 
safety  evaluation  may  not  be  applicable; 
(2)  further  investigation  is  needed  about 
the  occurrence  of  ADE's  in  relation  to 
duration  of  treatment  for  different  drug 
classes;  (3)  because  most  ADE's  first 
occur  within  the  first  3  to  6  months  of 
drug  treatment,  many  patients  should  be 
treated  and  observed  for  6  months  at 
dosage  levels  intended  for  clinical  use; 
and  (4)  because  some  serious  ADE's  may 
occur  only  after  drug  treatment  for  more 


than  6  months,  some  patients  should  be 
treated  with  the  drug  for  12  months. 

Guidelines  are  generally  issued  under 
§§  10.85(d)  and  10.90(b)  (21  CFR 
10.85(d)  and  10.90(b)).  which  provide 
for  the  use  of  guideUnes  to  estabUsh 
procedures  or  standards  of  general 
apphcabihty  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  considering  whether  to  revise 
§§  10.85(d)  and  10,90(b).  Therefore,  if 
the  agency  issues  this  guideline  in  final 
form,  the  guideline  would  not  be  issued 
imder  the  authority  of  §§  10.85(d)  and 
10.90fb),  and  would  not  create  or  confer 
any  rights,  privileges,  or  benefits  for  or 
on  any  person,  nor  would  it  operate  to 
bind  FDA  in  any  way. 

Interested  persons  may.  on  or  before 
May  16.  1994,  submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  In  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  draft  guidehne  follows: 

The  Extent  of  Population  Exposure  Required 
to  Assess  Oinical  Safety  for  Drugs  Intended 
for  Long-Term  Treatment  of  Non-Life- 
Threateoing  Conditions 

The  objective  of  this  guideline  is  to  present 
an  accepted  set  of  principles  for  the  safety 
evaluation  of  drugs  Intended  for  the  long- 
term  treatment  (chronic  or  repeated 
intermittent  use  for  longer  than  6  months)  of 
non-life-threatening  diseases.  The  safety 
evaluation  during  clinical  drug  development 
is  expected  to  characterize  and  quanti^  the 
safety  profile  of  a  drug  over  a  reasonable 
duration  of  time  consistent  with  the  intended 
long-term  use  of  the  drug.  Thus,  duration  of 
drug  exposure  and  its  relationship  to  both 
time  and  magnitude  of  occurrence  of  adverse 
events  are  important  considerations  in 
determining  the  size  of  the  data  base 
necessary  to  achieve  such  goals. 

For  the  purpose  of  this  guideline,  it  is 
useful  to  distinguish  between  clinical  data  on 
adverse  drug  events  (ADEs)  derived  from 
studies  of  shorter  duration  of  exposure  and 
data  from  studies  of  longer  duration,  which 
frequently  are  non-concurrentJy  controlled 
studies.  It  is  expected  that  short-terra  event 
rates  (cumulative  3  month  incidence  of  about 
1%  )  will  be  well  characterized.  Events 
where  the  rale  of  occurrence  changes  over  a 
longer  period  of  time  may  need  to  be 
characterized  depending  on  their  severity 
and  importance  to  the  risk-benefit  assessment 
of  the  drug.  The  safety  evaluation  during 
clinical  drug  development  is  not  expected  to 
characterise  rare  adverse  events,  for  example, 
those  occurring  in  less  than  1  in  1.000 
patients. 

The  design  of  the  clinical  studies  can 
significantly  influence  the  ability  to  make 
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causality  judgments  about  the  relationships 
between  the  drug  and  adverse  events.  A 
placebo-controlled  trial  allovvs  the  adverse 
ev£!nt  rate  in  the  drug-treated  group  to  be 
compared  directly  with  the  background  event 
rate  in  the  patient  population  being  studied. 
Although  a  study  with  a  jxjsitive  or  active 
control  will  allow  a  comparison  of  adverse 
event  rates  to  be  made  between  the  test  drug 
and  the  control  drug,  no  direct  assessment  of 
the  background  event  rale  in  the  population 
studied  can  be  made.  A  study  that  has  no 
concurrent  control  group  makes  it  more 
difficult  to  assess  the  causality  relationship 
between  adverse  ev'ents  observed  and  the  test 
drug 

There  was  general  agreement  on  the 
following: 

1.  A  harmonized  regulatory  standard  is  of 
value  for  the  extent  and  duration  of  treatment 
needed  to  provide  the  safety  data  base  for 
drugs  intended  for  long-term  treatment  of 
non-life-threatening  conditions.  Although 
this  standard  covers  many  indications  and 
drug  classes,  there  are  exceptions. 

2  Regulatory  standards  for  the  safety 
evaluation  of  drugs  should  be  based  on 
previous  experience  with  the  occurrence  and 
detection  of  adverse  drug  events  (.^DEs). 
statistical  considerations  of  the  probability  of 
detecting  specified  frequencies  of  ADEs,  and 
practical  considerations. 

3.  Information  about  the  occurrence  of 
ADEs  in  rvlation  to  duration  of  treatment  for 
different  drug  classes  Is  incomplete,  and 
further  investigations  to  obtain  this 
informalion  would  be  useful. 

4  Available  informatioQ  suggests  that  most 
ADEs  first  occur,  and  are  most  frequent, 
within  the  first  few  months  of  drug 
t.'eatment.  The  number  of  patients  treated  for 
6  months  at  dosage  levels  intended  for 
f  linical  use  should  be  adequate  to 
characterize  the  pattern  of  ADEs  over  time. 

To  achieve  this  objective  the  cohort  of 
exjx>sed  subjects  should  be  large  enough  to 
observe  whether  more  frequently  occurring 
events  increase  or  decrease  over  time  as  well 
as  to  observe  delayed  events  of  reasonable 
frequency  (e.g..  in  the  general  range  of  0.5%- 
5%)  Usually  from  300-600  patients  should 
be  adequate. 

5.  There  is  concern  that,  although  they  are 
likely  to  be  uncommon,  some  ADEs  may 
increase  in  frequency  or  severity  with  time  or 
that  some  serious  ADEs  may  occur  only  after 
d.TJg  treatment  for  more  than  6  months. 
Therefore,  some  patients  should  be  treated 
with  the  drug  for  12  months.  In  the  absence 
of  more  information  about  the  relationship  of 
.\DEs  to  treatment  duration,  selection  of  a 
specific  number  of  patients  to  be  followed  for 
1  year  is  to  a  large  extent  a  judgment  based 
on  the  probability  of  detecting  a  given  ADE 
frequency  level  and  practical  considerations. 

100  patients  exposed  for  a  minimum  of  1 
year  is  considered  to  be  acceptable  to  include 
as  pari  of  the  safety  data  base.  The  data 
should  come  from  prospective  studies 
appropriately  designed  to  provide  at  least 
one  year  exposure  at  dosage  levels  intended 
for  clinical  use.  When  no  serious  ADE  is 
obser^'ed  in  a  one  year  exposure  period  this 
number  of  patients  can  provide  reasonable 
assurance  that  the  true  cumulative  1-year 
incidence  is  no  greater  than  3%. 


6.  It  is  anticipated  that  the  total  number  of 
individuals  treated  with  the  investigational 
drug,  including  short-term  exposure,  will  be 
about  1500.  Japan  currently  accepts  500- 
1500  patients;  the  potential  for  a  smaller 
number  of  patients  is  due  to  the  post- 
marketing surveillance  requirement,  the 
actual  number  for  a  specific  drug  being 
determined  by  the  information  available  on 
the  drug  and  drug  class. 

7.  There  are  a  number  of  circumstances 
where  the  harmonized  general  standards  for 
the  clinical  safety  evaluation  may  not  be 
applicable.  Reasons  for,  and  examples  of, 
these  exceptions  are  listed  below.  It  is         — 
expected  that  additional  examples  may  arise. 
It  should  also  be  recognized  that  the  clinical 
data  base  needed  for  efficacy  testing  may  be 
occasionally  larger  or  may  give  rise  to  a  need 
for  longer  patient  observation  than  that 
acceptable  under  this  guideline. 

Exceptions: 

a.  Instances  where  there  is  concern  that  the 
drug  will  cause  late  developing  ADEs,  or 
cause  ADEs  that  increase  in  severity  or 
frequency  over  time,  would  result  in  a  need 
for  a  larger  and/or  longer-term  safety  data 
base.  The  concern  could  arise  from: 

(1).  data  from  animal  studies: 

(2).  clinical  information  from  other  agents 

with  related  chemical  structures  or  from 

a  related  pharmacologic  class;  and 
(3).  pharmacokinetic  or  pharmacodynamic 

properties  known  to  be  associated  with 

such  ADEs. 

b.  Situations  in  which  there  is  a  need  to 
quantitate  the  occxirrence  rate  of  an  expected 
specific  low  frequency  ADE  will  result  in  a 
need  for  a  greater  long-term  data  base. 
Examples  would  include  situations  where  a 
specific  serious  ADE  has  been  identified  in 
similar  drugs  or  where  a  serious  event  that 
could  represent  an  alert  event  is  observed  in 
early  clinical  trials. 

c.  Larger  safety  data  bases  may  be  needed 
to  make  risk/benefit  decisions  in  situations 
where  the  benefit  from  the  drug  is  either:  (1) 
small  (e.g..  symptomatic  improvement  in  less 
serious  medical  conditions)  or  (2)  will  be 
experienced  by  only  a  fraction  of  the  treated 
patients  (eg,  certain  preventive  therapies 
administered  to  healthy  populations)  or,  (3) 
is  of  uncertain  magnitude  (e.g.,  efficacy 
determination  on  a  surrogate  endptoint). 

d.  Id  situations  where  there  is  concern  that 
a  drug  may  add  to  an  already  significant 
back^ound  rate  of  morbidity  or  mortality, 
clinical  trials  may  need  to  be  designed  with 
a  sufficient  number  of  patients  to  provide 
adequate  statistical  power  to  detect 
prespecified  increases  over  the  baseline 
morbidity  or  mortality. 

e.  In  some  cases,  a  smaller  number  of 
patients  may  be  acceptable,  for  example, 
where  the  intended  treatment  population  is 
small. 

8.  Filing  for  approval  will  usually  be 
possible  based  on  the  data  from  patients 
treated  through  6  months.  Data  on  patients 
treated  through  12  months  are  to  be 
submitted  as  soon  as  available  and  prior  to 
approval  in  the  United  States  and  ]apan  but 
may  be  submitted  after  approval  in  the  E.C. 
In  the  U.S.  the  initial  submission  for  those 
drugs  designated  as  priority  drugs  is 


expecied  to  include  the  12  months  patient 
data. 

Dated:  February  23,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-4567  Filed  2-24-94;  1:35  pmj 
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AGE^ICYi^  F(Jb4  and  Dnj^  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Diaig 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled 
"Pharmacokinetics:  Guidance  for 
Repeated  Dose  Tissue  Distribution 
Studies."  The  draft  guideline  was 
prepared  by  the  Safety  Elxpert  Working 
Group  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to 
provide  guidance  on  the  circumstances 
when  repeated  dose  tissue  distribution 
studies  should  be  considered  and  on  the 
conduct  of  those  studies. 
DATES:  Written  comments  by  May  16. 
1994. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  draft  guideline:  Alan  S. 
Taylor,  Center  for  Drug  Evaluation  and 
Research  (HFD-502),  Food  and  Drug 
Administration,  5600  Fishers  Lajie, 
Rockville,  MD  20857,  301-443-2544. 

Regarding  ICH;  Janet  Showalter, 
Office  of  Health  Affairs  (HFY-50).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
1382. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development. 
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ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with 
technical  input  from  both  regulatory 
and  industry  representatives.  FDA  also 
seeks  input  6x)m  consumer 
representatives  and  other  interested 
parties.  Through  notices  such  as  this, 
FDA  invites  public  comment  on  ICH 
initiatives  that  have  reached  the  draft 
guideline  stage.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  the  European  Union,  Japan,  and 
the  United  States.  The  six  ICH  sponsors 
are  the  European  Commission,  the 
European  Federation  of  Pharmaceutical 
Industry  Associations,  the  Japanese 
Ministry  of  Health  and  Welfare,  the 
Japanese  Pharmaceutical  Manufacturers 
Association,  FDA,  find  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  from  October  27 
through  29, 1993,  the  ICH  Steering 
Committee  agreed  that  the  draft 
tripartite  guideline  entitled 
"Toxicokinetics:  Guidance  for  Repeated 
Dose  Tissue  Distribution  Studies" 
should  be  made  available  for  public 
comment.  The  draf^  guideline  will  be 
made  available  for  comment  by  the 
European  Commission  and  Japanese 
Ministry  ofHealth  and  Welfare,  as  well 
as  by  FDA,  in  accordance  with  their 
respective  consultation  procedures. 
After  analyzing  the  comments  and 
revising  the  guideline,  if  appropriate, 
FDA  will  determine  whether  it  will 
adopt  and  issue  the  guideUne. 

The  draft  guideline  recommends  tliat 
repeated  dose  tissue  distribution  studies 
should  not  be  required  uniformly  for  all 
compounds  and  should  only  be 
conducted  when  appropriate  data 
cannot  be  derived  from  other  sources. 
Repeated  dose  studies  may  be 
appropriate  for  compounds  which  have: 
(1)  An  apparently  long  half  hfe;  (2) 
incomplete  elimination;  or  (3) 
unanticipated  organ  toxicity.  The  draft 
guideline  provides  general  guidance  on 
the  use  of  radio-labelled  compounds, 
dose  and  species  selection,  and  duration 
of  studies. 


Guidelines  are  generally  issued  under 
§§  10.85(d)  and  10.90(b)  (21  CFR 
10.85(d)  and  10.90(b)),  which  provide 
for  the  use  of  guidelines  to  establish 
procedures  or  standards  of  general 
applicability  that  arc  net  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  considering  whether  to  revise 
§§  10.85(d)  and  10.90(b).  Therefore,  if 
the  agency  issues  this  guideline  in  final 
form,  it  would  not  be  issued  under  the 
authority  of  §§  10.85(d)  and  10.90(b), 
and  would  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
cmy  person,  nor  would  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
May  16. 1994,  to  the  Dockets 
Management  Branch  (address  above) 
submit  wTitten  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guidehne  follows: 

Pharmacokinetics:  Guidance  for  Repeated 
Dose  Tissue  Distribution  Studies 

I.  Introduction 

A  comprehensive  knowledge  of  the 
absorption,  distribution,  metabolism,  and 
elimination  of  a  compound  is  important  for 
the  interpretation  of  pharmacology  and 
toxicology  studies.  Tissue  distribution 
studies  are  essential  in  providing  information 
on  distribution  and  accumulation  of  the 
compound  and/or  metabolites  especially  in 
relation  to  potential  sites  of  action.  This 
information  may  be  useful  for  designing 
toxicology  and  pharmacologj'  studies  and  for 
interpreting  the  results  of  these  experiments. 

In  the  European  Community,  the  United 
States,  and  Japan,  there  has  been  a  general 
agreement  on  the  need  to  conduct  single  dose 
tissue  distribution  studies  as  part  of  the 
preclinical  package.  These  studies  often 
provide  sufficient  information  about  tissue 
distribution. 

There  has  been  no  consistent  requirement 
for  repeated  dose  tissue  distribution  studies. 
However,  there  may  be  circumstances  when 
assessments  after  repeated  dosing  may  yield 
important  information. 

This  paper  provides  guidance  on 
circumstances  when  repeat  dose  tissue 
distribution  studies  should  be  considered 
and  on  the  conduct  of  such  studies. 

n.  Circumstances  I'nder  Which  Repeated 
Dose  Tissue  Distribution  Studies  Should  Be 
Considered 

1.  When  information  is  available  to  predict 
that  accumulation  of  a  compound  will  occur 
in  organs  and  tissues  after  repeated 
administration,  then  the  extent  and  the  time 


course  of  accumulation  and  elimination 
should  be  examined  by  repeated  dose  tissue 
distribution  studies.  For  example,  when 
single  dose  tissue  distribution  studies  suggest 
that  the  apparent  half-life  of  the  test 
compound  (and/or  metabolites)  in  organs  or 
tissues  significantly  exceeds  the  apparent 
half  life  of  the  elimination  phase  in  plasma 
and  is  more  than  twice  the  dosing  interval  in 
the  toxicity  studies,  repeated  dose  studies 
may  be  appropriate. 

2.  When  repeated  dose  pharmacokinetic  or 
toxicokinetic  data  suggest  an  accumulation  of 
the  compound  and/or  metabolites,  which 
was  not  predicted  by  single  dose  kinetic 
studies,  repeated  dose  tissue  distribution 
studies  should  be  considered. 

3.  When  patho-morphological  changes  are 
observed  that  would  not  be  predicted  from 
short  term  toxicity  studies  and  single  dose 
tissue  distribution  studies,  repeated  dose 
tissue  distribution  studies  may  aid  in  the 
interpretation  of  these  findings.  Those  organs 
or  tissues  which  were  the  site  of  the  lesions 
should  be  the  focus  of  such  studies. 

m.  Design  and  Conduct  of  Repeated  Dose 
Tissue  Distribution  Studies 

1.  The  objectives  of  these  studies  may  be 
achieved  using  radio-labelled  compounds  or 
alternative  methods  of  sufficient  sensitivity 
and  specificity. 

2.  Dose  level(s)  and  species  should  be 
chosen  to  address  the  problem  that  led  to  the 
consideration  of  the  repeated  dose  tissue 
distribution  study. 

3.  Information  from  previous 
pharmacokinetic  and  toxicokinetic  studies 
should  be  used  in  selecting  the  duration  of 
dosing  in  repeated  dose  tissue  distribution 
studies.  One  week  of  dosing  is  normally 
considered  to  be  a  minimum  period.  A  longer 
duration  should  be  selected  when  the  blood/ 
plasma  concentration  of  the  drug  and/or  its 
metabolites  does  not  reach  steady  state  It  is 
normally  considered  unnecessary  to  dose  for 
longer  than  3  weeks. 

4.  Consideration  should  be  given  to 
measuring  unchanged  comfK>und  and/or 
metabolites  in  organs  and  tissues  in  which 
extensive  accumulation  occurs  or  if  it  is 
believed  that  such  data  may  clarify 
mechanisms  of  organ  toxicity. 

rv.  Conclusions 

Tissue  distribution  studies  are  an  essential 
component  in  the  preclinical  kinetics 
programme.  For  most  compounds,  it  is 
expected  that  single  dose  tissue  distribution 
studies  with  sufficient  sensitivity  and 
specificity  will  provide  an  adequate 
assessment  of  tissue  distribution  and  the 
potential  for  accumulation.  Thus,  repeated 
dose  tissue  distribution  studies  should  not  be 
required  uniformly  for  all  compounds. 
Repeated  dose  studies  may  be  appropriate 
under  certain  circumstances  based  on  the 
data  from  single  dose  tissue  distribution 
studies,  toxicity  and  toxicokinetic  studies. 
The  studies  may  be  most  appropriate  for 
compounds  which  have  an  apparently  long 
half  life,  incomplete  elimination  or 
unanticipated  organ  toxicity.  The  design  and 
timing  of  repeated  dose  tissue  distribution 
studies  should  be  determined  on  a  case-by- 
case  basis. 
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Dated:  February  23,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-^568  Filed  2-24-94;  1:35  pm) 
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international  Conference  on 
Harmonisation;  Draft  Guideline  on 
Validation  of  Analytical  Procedures  for 
Ptiarmaceuticais;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  on  the  validation  of 
analytical  procedures  for 
pharmaceuticals.  This  draft  guideline 
was  prepared  by  the  ELxpert  Working 
Group  on  Quality  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirrments  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  This  draft  guideline  is  intended 
to  present  characteristics  that  should  be 
considered  during  the  validation  of  the 
analytical  procedures  include'd  as  part 
of  registration  applications  for 
pharmaceuticals. 

DATES:  Written  comments  by  May  16, 
1994. 

ADDRESSES:  Submit  wTitten  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  [Jrug  Administration,  rm.  1-23. 
12420  ParklavN-n  Dr.,  Rockville,  KfD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rrgarding  the  draft  guideline:  Charles 

S.  Kumkumian,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

102),  Food  and  Drug 

Administration.  5600  Fishers  Lane. 

Rockville.  MD  20857.  301-443- 

4330. 
Regarding  ICH:  )anet  Showalter, 

Office  of  Health  Affairs  (HFY-50), 

Food  and  Drug  Administration, 

5600  Fishers  Lane,  Rockville,  MD 

20857,301-443-1382. 
SUPPt-EMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  harmonization  of  regulatory 
requirements.  FDA  has  participated  Ln 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  theri 
reduce  differences  in  technical 
requirements  for  drug  development. 


ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
other  interested  parties.  Through  notices 
such  as  this,  FDA  invites  public 
comment  on  ICH  initiatives  that  have 
reached  the  draft  guideline  stage.  ICH  is 
concerned  with  harmonization  of 
technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  The  European 
Union,  Japan,  and  the  United  States. 
The  six  ICH  sponsors  are  the  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association.  FDA.  and  tbe  U.S. 
Pharmaceutical  Manufacturers 
Association.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  from  October  27 
through  29, 1993,  the  ICH  Steering 
Committee  agreed  that  a  draft  tripartite 
guideline  entitled  "Draft  Guideline  on 
Validation  of  Analytical  F^ocedures" 
should  be  made  available  for  public 
comment.  The  draft  guideline  will  be 
made  available  for  comment  by  the 
European  Commission  and  Japanese 
Ministry  of  Health  and  Welfare,  as  well 
as  by  FDA,  in  accordance  w  ith  their 
respective  consultation  procedures. 
After  analyzing  the  comments  and 
revising  the  guideline  if  appropriate, 
FDA  will  determine  whether  it  will 
adopt  and  issue  the  guideline. 

The  draft  guideline  presents  a 
discussion  of  the  characteristics  that 
should  be  considered  during  the 
validation  of  the  analytical  procedures 
included  as  part  of  registration 
applications  submitted  in  Europe, 
Japan,  and  the  United  States.  The  draft 
guideline  discusses  common  types  of 
analytical  procedures  and  defines  basic 
terms,  such  as  "analytical  procedure," 
"specificity,"  and  "precision."  These 
terms  and  definitions  are  meant  to 
bridge  the  differences  that  often  exist 
between  various  compendia  and 
regulators  of  the  European  Union,  Japan, 
and  the  United  States. 


Guidelines  are  generally  issued  under 
§§  10.85(d)  and  10.90(b)  (21  CFR 
10.85(d)  and  10.90(b)),  which  provide 
for  the  use  of  guidelines  to  establish 
procedures  or  standards  of  general 
applicability  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  considering  whether  to  revise 
§  10.85(d)  and  §  10.90(b).  Therefore,  if 
the  agency  issues  this  guideline  in  final 
form,  the  guideline  would  not  be  issued 
under  the  authority  of  §  10.85(d)  and 
§  10.90(b)  and  would  not  create  or 
confer  any  rights,  privileges,  or  benefits 
for  or  on  any  person,  nor  would  it 
operate  to  bind  FDA  in  any  way. 

Interested  persons  may.  on  or  before 
May  16.  1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

The  text  of  tne  draft  guideline  follows: 

Text  on  Validation  of  Analytical  Procedures 

1.  Introduction 

This  document  presents  a  discussion  of  the 
characteristics  that  should  be  considered 
during  the  validation  of  the  analytical 
procedures  included  as  part  of  registration 
applications  submitted  within  Eurof>e,  Japan, 
and  the  United  States.  This  document  does 
not  necessarily  seek  to  cover  the  testing  that 
may  be  required  for  registration  in,  or  export 
to,  other  areas  of  the  world.  Furthermore,  this 
text  presentation  serves  as  a  collection  of 
terms,  and  their  definitions,  and  is  not 
intended  to  provide  direction  on  how  to 
accomplish  validation.  These  terms  and 
definitions  are  meant  to  bridge  the 
differences  that  often  exist  between  various 
compendia  and  regulators  of  Eurof)e.  Japan, 
and  the  United  States. 

The  objective  of  validation  of  an  analytical 
procedure  is  to  demonstrate  that  it  is  suitable 
for  its  intended  purpose.  A  tabular 
summation  of  the  characteristics  applicable 
to  identification,  control  of  impurities  and 
assay  procedures  is  included.  Other 
analytical  procedures  may  be  considered  in 
future  additions  to  this  document. 

2.  Types  of  Analytical  Procedures  to  be 
Validated 

The  discussion  of  the  validation  of 
analytical  procedures  is  directed  to  the  four 
most  common  types  of  analytical  procedures: 

•  Identification  tests. 

•  Quantitative  measurements  for 
impurities'  content. 

•  Limit  tests  for  the  control  of  impurities. 

•  Quantitative  measure  of  the  active 
moiety  in  samples  of  drug  substance  or  drag 
product  or  other  selected  component(s)  in  the 
drug  product. 
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Although  there  are  many  other  analytical 
procedures,  such  as  dissolution  testing  for 
drug  products  or  particle  size  determination 
for  drug  subsiance,  these  have  not  been 
addressed  in  the  initial  text  on  validation  of 
analytical  piocftuures.  Validation  of  these 
additional  analytical  procedures  is  equally 
important  to  those  listed  herein  and  may  be 
addressed  in  subsequent  documents. 

A  brief  description  of  the  types  of  tests 
considered  in  this  document  is  provided 
below. 

•  Identification  tests  are  intended  to 
ensure  the  identity  of  an  analyte  in  a  sample. 
This  is  normally  achieved  by  comparison  of 
a  property  of  the  sample  (e.g.  spectrum, 
chromatographic  behavior,  chemical 
reactivity,  etc)  to  that  of  a  reference  standard. 

•  Impurity  tests  can  be  either  a 
quantitative  test  or  a  limit  test  for  the 
impurity  in  a  sample.  Either  test  is  intended 
to  accurately  reflect  the  purity  characteristics 


of  the  sample.  Different  validation 
characteristics  are  needed  for  a  quantitative 
test  than  for  a  limit  test. 

•  Assay  procedures  are  intended  to 
measure  the  analyte  present  in  a  given 
sample.  In  the  context  of  lliis  document,  the 
assay  represents  a  quantitative  measurement 
of  the  major  component(s)  in  the  drug 
substance.  For  the  drug  product,  similar 
validation  characteristics  also  apply  when 
assaying  for  the  active  or  other  selected 
component(s).  The  same  validation 
characteristics  may  also  apply  to  assays 
associated  with  other  analytical  procedures 
(e.g.  dissolution). 

The  objective  of  the  analytical  procedure 
should  be  clearly  understood  since  this  will 
govern  the  validation  characteristics  which 
need  to  be  evaluated.  Typical  validation 
characteristics  which  should  be  considered 
are  listed^ below: 
Accuracy, 

Table 


Precision: 

Rep>eatability, 

Intermediate  precision. 

Reproducibility: 
Specificity; 
Detection  limit; 
Quantitation  limit: 
Linearity; 
Range. 

Each  of  these  validation  characteristics  is 
defined  in  the  attached  Glossary.  The  table 
lists  those  validation  characteristics  regarded 
as  the  most  imf>ortant  for  the  validation  of 
different  types  of  analytical  procedures.  This 
list  should  be  considered  typical  for  the 
analytical  procedures  cited  but  occasional 
exceptions  should  be  dealt  with  on  a  case  by 
case  basis.  It  should  be  noted  that  robustness 
is  not  listed  in  the  table  but  should  be 
considered  at  an  appropriate  stage  in  the 
development  of  the  analytical  procedure. 


Impurities  purity  test 

Assay:  content/potency 

Type  o<  anatytK:a)  pfocedure;  characteristics 

Identification 

dtssolutioa  meastjrement 

Quantitation 

Limit 

only 

Accuracy 

- 

+ 

- 

+ 

Precision: 

Repeatability 

— 

•*' 

- 

•♦• 

InteTTiedJate  p/'ecision 

— 

+3 

- 

+3 

Reproducibility 

— 

-' 

- 

_1 

Specitaty 

•♦■ 

+ 

♦ 

♦2 

Detection  limit 

- 

♦ 

♦ 

- 

Quantitation  limit 

— 

•f 

- 

- 

Lineanty 

- 

♦ 

— 

•♦■ 

Range 

- 

•*■ 

- 

♦ 

Note  -  signifies  that  this  parameter  is  not  normally  evaluated;  +  signifies  that  this  parameter  Is  normally  evaluated. 
'  May  be  needed  m  some  cases. 

2  Ma>  not  be  needed  in  some  cases. 

3  In  cases  where  repfoducibilrty  has  been  performed,  intermediate  precision  is  not  needed. 


Annex 
Glossary 

1.  Analytical  Procedure 

The  analytical  procedure  is  a  detailed 
description  of  the  steps  necessary  to  pyerform 
each  analylical  test.  This  may  include  but  is 
not  limited  to:  the  sample,  the  reference 
standard  ar.d  the  reagents  preparations,  use 
of  the  apparatus,  generation  of  the  calibration 
curve,  and  use  of  the  formulae  for  the 
calculation,  etc. 

2.  Specificity 

Specificity  is  the  ability  to  assess 
unequivocally  the  analyte  in  the  presence  of 
components  which  may  be  expected  to  be 
present.  Typically  these  might  include 
in:ipurities,  degradants.  matrix,  etc. 

Lack  of  specificity  of  an  individual 
analytical  procedure  may  be  compensated  by 
other  supporting  analytical  procedure(s). 

This  definition  has  the  following 
implications: 

Identification:  to  ensure  the  identity  of  an 
analyte. 

Purity  Tests:  to  ensure  that  all  the 
analytical  procedures  performed  allow  an 
accurate  statement  of  the  content  of 
impurities  of  an  analjle,  i.e.  related 


substances  test,  heavy  metals,  residual 
solvents  content,  etc 

Assay  (content  or  potency):  to  provide  an 
exact  result  which  allows  an  accurate 
statement  on  the  content  or  potency  of  the 
analyte  in  a  sample. 

3.  Accuracy 

The  accuracy  of  an  analytical  procedure 
expresses  the  closeness  of  agreement  between 
the  value  which  is  accepted  either  as  a 
conventional  true  value  or  an  accepted 
reference  value  and  the  value  found. 

4.  Precision 

The  precision  of  an  analytical  procedure 
expresses  the  closeness  of  agreement  (degree 
of  scatter)  between  a  series  of  measurements 
obtained  from  multiple  sampling  of  the  same 
homogeneous  sample  under  the  prescribed 
conditions.  Precision  may  be  performed  at 
three  levels:  repeatability,  intermediate 
precision  and  reproducibility. 

Precision  should  be  measured  using 
authentic  samples.  However,  if  it  is  not 
possible  to  obtain  a  homogeneous  sample  it 
may  be  measured  using  artificially  prepared 
samples  or  a  sample  solution. 

The  precision  of  an  analytical  procedure  is 
usually  expressed  as  the  variance,  standard 


deviation  or  coefficient  of  variation  of  a 
series  of  measurements. 

4.1  Repeatability 

Repeatability  expresses  the  precision  under 
the  same  operating  conditions  over  a  short 
interval  of  time.  Repeatability  is  also  termed 
intra-assay  precision. 

4.2  Intermediate  precision 

Intermediate  precision  expresses  within 
laboratories  variations:  different  days, 
different  analysts,  different  equipment,  etc. 

4.3  Reproducibility 

Reproducibility  expresses  the  precision 
between  laboratories  (collaborative  studies). 

5.  Detection  Limit 

The  detection  limit  of  an  individual 
analytical  procedure  is  the  lowest  amount  of 
analyte  in  a  sample  which  can  be  detected 
but  not  necessarily  quantitated  as  an  exact 
value. 

6.  Quantitation  Limit 

The  quantitation  limit  of  an  individual 
analytical  procedure  is  the  lowest  amount  of 
analyte  in  a  sample  which  can  be 
quantitatively  determined  with  suitable 
precision  and  accuracy.  The  quantitation 
limit  is  a  parameter  of  quantitative  assays  for 
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low  levels  of  compounds  in  sample  matrices, 
and  is  used  particularly  for  the  determination 
of  impurities  and/or  degradation  products. 

7.  Linearity 

The  linearity  of  an  anat>'tical  procedure  is 
its  ability  (within  a  given  range)  to  obtain  test 
results  which  are  directly  proportional  to  the 
concentration  (amount)  of  analyte  in  the 
sample. 

For  those  anal^'tical  procedures  which  are 
not  linear,  another  mathematical  relationship 
(proportionality)  should  be  demonstrated. 

8.  Range 

The  range  of  an  analytical  procedure  is  the 
interval  between  the  upper  and  lower 
concentration  (amounts)  of  analyte  in  the 
sample  (including  these  concentrations)  for 
which  it  has  been  demonstrated  that  the 
analytical  procedure  has  a  suitable  level  of 
precision,  accuracy,  and  linearity. 

9.  Robustness 

The  robustness  of  an  analytical  procedure 
is  a  measure  of  its  capacity  to  remain 
unaffected  by  small,  but  deliberate  variations 
in  method  parameters  and  provides  an 
indication  of  its  reliability  during  normal 
usage. 

Dated:  February  23,  1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 
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[OocketNo.  94D-0017] 

International  Conference  on 
Harmonisatlon;  Draft  Guideline  on 
Dose  Selection  for  Carcinogenicity 
Studies  of  Pharmaceuticals; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guidehne  on  dose  selection  for 
carcinogenicity  studies  of 
pharmaceuticals.  This  draft  guideline 
examines  criteria  for  establishing 
uniformity  among  international 
regulatory  agencies  for  high  dose 
selection  for  carcinogenicity  studies  of 
human  pharmaceuticals.  This  draft 
guideline  was  prepared  by  the  Expert 
Working  Group  on  Safety  of  the 
International  Conference  on 
Hannonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH), 
and  it  is  intended  to  help  ensure  that 
dose  selection  for  carcinogenicity 
studies  of  pharmaceuticals  to  support 
drug  registration  is  carried  out 
according  to  sound  scientific  principles. 
DATES:  Written  comments  by  May  16, 
1994. 


ADDRESSES:  Submit  WTitten  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  draft  guideline:  Alan 
Taylor,  Center  for  Drug  Evaluation 
and  Research  (HFD-502),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
443-2544. 
Regarding  ICH:  Janet  Showalter, 
Office  of  Health  Affairs  (HFY-50), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consimier  representatives  and 
other  interested  parties.  Through  notices 
such  as  this.  FDA  invites  public 
comment  on  ICH  initiatives  that  have 
reached  the  draft  guideline  stage.  ICH  is 
concerned  with  harmonization  of 
technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  The  European 
Union.  Japan,  and  the  United  States. 
The  six  ICH  sponsors  are  the  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  FDA,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 


At  a  meeting  held  from  October  27 
through  29. 1993.  the  ICH  Steering 
Committee  agreed  that  the  draft 
tripartite  guideline  entitled  "Dose 
Selection  fur  Carcinogenicity  Studies  of 
Pharmaceuticals"  should  be  made 
available  for  public  comment.  The  draft 
guideline  will  be  made  available  for 
comment  by  the  European  Commission 
and  Japanese  Ministry  of  Health  and 
Welfare,  as  well  as  by  FDA,  in 
accordance  with  their  respective 
consultation  procedures.  After 
analyzing  the  comments  and  reusing 
the  guideline,  if  appropriate.  FDA  will 
determine  whether  it  will  adopt  and 
issue  the  guideline.  The  draft  guideline 
discusses  criteria  for  high  dose  selection 
for  carcinogenicity  studies  of 
pharmaceuticals.  Five  generally 
acceptable  criteria  are  dose  limiting 
pharmacodjTiamic  effects,  maximum 
tolerated  dose,  a  minimum  of  a  25-fold 
area  under  the  concentration-time  curve 
(.\UC)  ratio  (rodent:human),  saturation 
of  absorption,  and  maximum  feasible 
dose.  The  draft  guideline  also  considers 
other  pharmacodynamic-, 
pharmacokinetic-,  or  toxicity-base^ 
endpoints  in  study  design  based  on 
scientific  rationale  and  individual 
merits. 

Guidelines  are  generally  issued  under 
§§  10.85(d)  and  10.90(b)  (21  CFR 
10.85(d)  and  10.90(b)).  which  provide 
for  the  use  of  guidelines  to  establish 
procedures  or  standards  of  general 
applicability  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agenc7  is  now  in  the  process 
of  considering  whether  to  revise 
§§  10.85(d)  and  10.90(b).  Therefore,  if 
the  agency  issues  the  guideline  in  final 
form,  the  guideline  would  not  be  issued 
under  the  authority  of  §§  10.85(d)  and 
10.90(b),  and  would  not  create  or  confer 
any  rights,  privileges,  or  benefits  for  or 
on  any  person,  nor  would  it  operate  to 
bind  FDA  in  any  way. 

Interested  persons  may,  on  or  before 
May  16,  1994,  submit  written  comments 
on  the  draft  guidehne  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  single  copies.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guideline  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  draft  guideline  follows: 

Dose  Selection  for  Carcinogenicity  Studies  of 
Pharmaceuticals 

Introduction 

Traditionally,  carcinogenicity  studies  for 
chemical  agents  have  relied  upon  the 
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inaxiraaily  tolerated  dose  (MTD)  as  the 
standard  method  for  high  dose  selection 
(Note  1).  The  MTD  is  generally  chosen  based 
on  data  derived  from  toxicity  studies  of  3 
months'  duration. 

In  the  past,  the  criteria  for  high  dose 
selection  for  carcinogenicity  studies  of 
human  pharmaceuticals  have  not  been 
uniform  among  international  regulatory 
agencies.  In  Europe  and  Japan,  dose  selection 
based  on  toxicity  endpoints  or  attaining  high 
multiples  of  the  maximum  recommended 
human  daily  dose  (greater  than  100  times  on 
a  milligram  per  kilogram  (mg/kg)  basis)  have 
been  accepted.  However,  in  the  United 
States,  dose  selection  based  on  the  MTD  has 
traditionally  been  the  only  acceptable 
practice.  All  regions  have  used  a  maximum 
feasible  dose  as  an  acceptable  endpoint  (Note 

2). 

For  pharmaceuticals  with  low  rodent 
toxicity,  use  of  the  MTD  may  result  in  the 
administration  of  very  large  doses  in 
carcinogenicity  studies,  often  representing 
high  multiples  of  the  clinical  dose.  The 
usefulness  of  an  approach  developed  for 
genotoxic  substances  or  radiation  exposure 
where  a  threshold  carcinogenic  dose  is  not 
necessarily  definable  may  not  be  appropriate 
for  nongonotoxic  agents.  For  nongenotoxic 
substances  where  thresholds  may  exist  and 
carcinogenicity  may  result  from  alterations  in 
normal  physiology,  linear  extrapolations 
from  high  dose  effects  have  been  questioned. 
\       This  has  led  to  the  concern  that  exposures  in 
'       rodents  greatly  in  excess  of  the  intended 
human  exposures  may  not  be  relevant  to 
human  risk,  because  they  so  greatly  alter  the 
physiology  of  the  test  species,  the  findings 
may  not  reflect  what  would  occur  following 
human  exposure 

Ideally,  the  doses  selected  for  rodent 
bioassays  for  nongenotoxic  pharmaceuticals 
should  provide  exposures  to  the  agent  that: 
(1)  Allow  an  adequate  margin  of  safety  over 
the  human  therapeutic  exposure,  (2)  are 
tolerated  without  significant  chronic 
physiological  dysfunction  and  are  compatible 
with  good  survival.  (3)  are  guided  by  a 
comprehensive  set  of  animal  and  human  data 
that  focuses  broadly  on  the  properties  of  the 
agent  and  the  suitability  of  the  animal,  and 
(4)  permit  data  interpretation  in  the  context 
of  clinical  use. 

In  order  to  achieve  international 
harmonization  of  requirements  for  high  dose 
selection  for  carcinogenicity  studies  of 
pharmaceuticals,  and  to  establish  a  rational 
basis  for  high  dose  selection,  the  ICH  Expert 
Working  Group  on  Safety  initiated  a  process 
to  arrive  at  mutually  acceptable  and 
scientifically  based  criteria  for  high  dose 
selection.  Several  features  of  pharmaceutical 
agents  distinguish  them  from  other 
environmental  chemicals  and  can  justify  a 
guideline  which  may  differ  in  some  respects 
from  other  guidelines.  This  should  enhance 
the  relevance  of  the  carcinogenicity  study  for 
pharmaceuticals.  Thus,  much  knowledge 
may  be  available  on  the  pharmacology, 
pharmacokinetics,  and  metabolic  disp>osition 
in  humans.  In  addition,  there  will  usually  be 
information  on  the  patient  population,  the 
expected  use  pattern,  the  range  of  exposure, 
and  the  toxicity  and'or  side  effects  that 
cannot  be  tolerated  in  humans.  Diversity  of 


the  chemical  and  pharmacological  nature  of 
the  substances  developed  as 
pharmaceuticals,  plus  the  diversity  of 
nongenotoxic  m.echanisms  of  carcinogenesis 
calls  for  a  Cexible  approach  to  dose  selection. 
This  document  proposes  that  any  one  of 
several  approaches  may  be  appropriate  and 
acceptable  for  dose  selection,  and  should 
provide  for  a  more  rational  approach  to  dose 
selection  for  carcinogenicity  studies  for 
pharmaceuticals.  These  include: 

1.  Pharmacodynamic  endpoints. 

2.  Toxicity-based  endpoints, 

3.  Pharmacokinetic  endpoints. 

4.  Saturation  of'absorption. 

5.  Maximum  feasible  dose. 

Consideration  of  all  relevant  animal  data 
and  integration  wath  available  human  data  is 
paramount  in  determining  the  most 
appropriate  endpoint  for  selecting  the  high 
dose  for  the  carcinogenicity  study.  Relevant 
pharmacokinetic,  pharmacodynamic  and 
toxicity  data  should  always  be  considered  in 
the  selection  of  doses  for  the  carcinogenicity 
study  regardless  of  the  primary  endpoint 
used  for  high  dose  selection. 

In  the  process  of  defining  such  a  flexible 
approach,  it  is  recognized  that  the 
fundamental  mechanisms  of  carcinogenesis 
are  only  poorly  understood  at  the  present 
time.  Further,  it  is  also  recognized  that  the 
use  of  the  rodent  to  predict  human 
carcinogenic  risk  has  inherent  limitations 
although  this  approach  is  the  best  available 
option  at  this  time.  Thus,  while  the  use  of 
plasma  levels  of  drug-derived  substances 
represents  an  important  attempt  at  improving 
the  design  of  the  rodent  bioassay,  progress  in 
this  field  will  necessitate  continuing 
examination  of  the  best  method  to  detect 
human  risk.  This  document  is  therefore 
intended  to  serve  as  guidance  in  this  difficult 
and  complex  area  recognizing  the  importance 
of  updating  the  specific  provisions  outlined 
below  as  new  data  become  available. 

General  Considerations  for  the  Conduct  of 
Dose-Ranging  Studies 

The  considerations  involved  when 
undertaking  dose-ranging  studies  to  select 
the  high  dose  for  carcinogenicity  studies  are 
the  same  regardless  of  the  final  endpoint 
utilized. 


1   In  practice,  carcinogenicity  studies  are 
carried  out  in  a  limited  number  of  rat  and 
mouse  strains  for  which  there  are  reasonable 
information  on  spontaneous  tumor 
incidence.  Ideally,  rodent  species/strains 
with  metabolic  profiles  as  similar  as  possible 
to  humans  should  be  studied  (Note  3). 

2.  Dose-ranging  studies  should  be  conducted 
for  both  males  and  females  for  all  strains  and 
species  to  be  tested  in  the  carcinogenicity 
bioassay. 

3.  Dose  selection  is  generally  determined 
from  90-day  studies  using  the  route  and 
method  of  administration  that  will  be  used  in 
the  bioassay. 

4.  Selection  of  an  appropriate  dosing 
schedule  and  regimen  should  be  based  on 
clinical  use  and  exposure  patterns, 
pharmacokinetics,  and  practical 
considerations. 

5.  Ideally,  both  the  toxicity  profile  and  any 
dose-limiting  toxicity  should  be 
characterized.  Consideration  should  also  be 
given  to  general  toxicity,  the  occurrence  of 
preneoplastic  lesions  and/or  tissue-sf)ecific 
proliferative  effects,  and  disturbances  in 
endocrine  homeostasis. 

6.  Changes  in  metabolite  profile  or  alterations 
in  metabolizing  enzyme  activities  (induction 
or  inhibition)  over  time,  should  be 
understood  to  allow  for  appropriate 
interpretation  of  studies. 

Pharmacodynamic  Endpoints  in  High  Dose 
Selection 

The  utility  and  safety  of  many  therapeutics 
depend  on  their  pharmacodynamic  receptor 
selectivity.  Pharmacodynamic  endpoints  for 
high  dose  selection  will  be  highly 
com{X)und-specific  and  are  considered  for 
individual  study  designs  based  on  scientific 
merits  (Note  10).  The  high  dose  selected 
should  not  produce  disturbances  of 
physiology  or  homeostasis  but  should 
produce  a  pharmacodynamic  resjjonse  in 
dosed  animals  which  would  preclude  further 
dose  escalation  and  compromise  the  validity 
of  the  study. 

Toxicity  Endpoints  in  High  Dose  Selection 

ICH  1  agreed  to  evaluate  endpoints  other 
than  the  MTD  for  the  selection  of  the  high 
dose  in  carcinogenicity  studies.  These  were 
to  be  based  on  the  pharmacological 
properties  and  toxicological  profile  of  the  test 
compound.  There  is  no  scientific  consensus 
for  the  use  of  toxicity  endp>oints  other  than 
the  MTD.  Therefore,  the  ICH  Expert  VVorki.ig 
Group  on  Safety  has  currently  agreed  to 
continue  use  of  the  MTD  as  an  acceptable 
toxicity-based  endpoint  for  high  dose 
selection  for  carcinogenicity  studies  (Note  1). 

Pharmacokinetic  Endpoints  in  High  Dose 
Selection 

A  systemic  exposure  representing  a  large 
multiple  of  the  human  AUG  (at  the  maximum 
recommended  daily  dose)  may  be  an 
appropriate  endpoint  for  dose  selection  for 
carcinogenicity  studies  for  nongenotoxic 
therapeutic  agents  which  have  similar 
metabolic  profiles  in  humans  and  rodents 
and  low  organ  toxicity  in  rodents  (high  doses 
are  well  tolerated  in  rodents).  The  level  of 
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animal  systemic  exposure  should  be 
sufScJeutly  great,  compared  to  human 
exposure,  to  provide  reassurance  of  an 
adequate  test  of  carcinogenicity. 

It  IS  recognized  that  the  doses  administered 
to  different  <iperie«  ir,<>y  Dot  corre'pond  !o 
tissue  concentrations  because  of  different 
metabolic  and  excreto.^  patterns. 
Comparability  of  systemic  exposure  is  better 
assessed  by  blood  concentrations  of  parent 
drug  and  metabolites  than  by  administered 
dose.  The  unbound  drug  in  plasma  is  thought 
to  be  the  most  relevant  indirect  measure  of 
tissue  concentrations  of  unbound  drag.  The 
AUC  is  considered  the  most  comprehensive 
pharmacokinetic  endpoint  since  it  takes  into 
account  the  plasma  concentration  of  the 
compound  and  residence  time  in  vivo. 

There  is  as  yet,  no  validated  scientific  basis 
for  use  of  comparative  drug  plasma 
concentrations  in  animals  and  humans  for 
the  assessment  of  carcinogenic  risk  to 
humans.  However,  for  the  present,  and  based 
on  an  analysis  of  a  database  of 
carcinogenicity  sUidies  performed  at  the 
Mi  U.  the  selection  of  a  high  dose  for 
carcinogenicity  studies  whrch  represents  at  a 
minimum  a  25-fold  ratio  of  rodent  to  human 
plasma  AUC  of  parent  compound  and/or 
met.:bolites  is  considered  pragmatic  (Note  4). 

Criteria  for  comparisons  of  AUC  in  animals 
and  man  for  ase  in  high  dose  selection 

The  following  criteria  are  especially 
applicable  for  use  of  a  pharmacokinetically- 
defined  exposure  for  high  dose  selection. 

1.  Rodent  pharmacokinetic  data  are  derived 
from  the  strains  used  for  the  carcinogenicity 
studies  using  the  route  of  compound 
administration  and  dose  ranges  planned  for 
the  corcmogenicity  study  (Notes  5,  6,  and  7). 

2.  PhannacokineLic  data  axe  derived  from 
studies  of  sufficient  duration  to  take  into 
account  potential  time-dependent  changes  in 
pharmacokinetic  {jarameters  which  may 
occur  during  the  dose  .'anging  shidies. 

3.  Documentation  is  provided  on  the 
similarity  of  exposure  to  parent  compound 
and  metabolites  betwet-n  rodents  and 
humans. 

4.  la  assessing  exposurs.  scientific  judgment 
is  used  to  determine  whether  the  AL'C 
comparison  is  based  on  data  for  the  parent, 
parent  and  metabolite(s)  or  metabolite's).  The 
justification  for  this  decision  is  provided. 

5.  Interspecies  differences  ia  protein  binding 
are  taken  into  consideration  when  estimating 
relative  exposure  (.Note  3). 

6.  Human  pharmacokinetic  data  are  derived 
from  studies  encompassing  the  maximum 
recommended  human  daily  dose  (Note  9). 

Saturation  of  ,\bsorption  in  Hi<;h  Dose 
Sclectioa 

High  dose  selection  based  on  satur3tion  of 
absorption  rr;easured  by  systemic  availability 
of  drug-related  substances  is  acceptable.  The 
mid  and  low  doses  selected  for  the 
carcinogenicity  sUidy  should  take  into 
account  saturation  of  metabolic  and 
elimination  pathways. 

Additional  lind  points  in  High  EXise  Selection 


It  is  recognized  that  there  may  be  merit  in 
the  use  of  alternative  pharmacoVlnetic  (e.g. 
Cmax)  and  toxicity  endpoints,  not 
spwciScally  defined  la  this  gi±idance  on  high 
dose  selection  for  rodent  carcinogenicity 
studies.  Use  of  these  additional  endpoints  in 
individual  study  designs  should  be  justified. 
Such  designs  are  evaluated  based  on  their 
Individual  merits  (Note  10). 

Selection  of  Middle  and  Low  Doses  in 

Carcinogenicity  Studies 

Regardless  of  the  method  used  for  the 
selection  of  the  high  dose,  the  selection  of  the 
mid  and  low  doses  for  the  carcinogenicity 
study  should  provide  information  to  aid  in 
assessing  the  relevance  of  study  findings  to 
humans.  The  doses  should  be  selected 
following  Integration  of  rodent  and  human 
pharmacokinetic,  pharmacodynamic,  end 
toxicity  data.  The  rationale  for  the  selection 
of  these  doses  should  be  provided.  While  not 
all-encomfiassing.  the  following  points 
should  be  considered  in  selection  of  the 
middle  and  low  doses  for  rodent 
carcinogenicity  studies: 

1.  Linearity  of  pharmacokinetics  and 
saturation  of  metabolic  pathways, 

2.  Human  exposure  and  therapeutic  dose, 

3.  Pharmacodynamic  response  in  rodents, 

4.  Alterations  in  normal  rodent  physiology, 

5.  Mechanistic  information  and  potential  for 
threshold  effects, 

6.  The  unpredictability  of  the  progression  of 
toxicity  observed  in  short  terra  studies. 

Summary 

This  guidance  outlines  five  equally 
acceptable  criteria  for  selection  of  the  high 
dose  for  carcinogenicity  studies  of 
pharmaceuticals:  dose  limiting 
pharmacodynamic  effects,  maximum 
tolerated  dose,  a  minimum  of  a  25-fold  AUC 
ratio  (rodenLhuman),  saturation  of 
absorption,  maximum  feasible  dose.  The  use 
of  other  pharmacodynamic-, 
pharmacokinetic-  or  toxicity-based  endpoints 
in  study  design  is  considered  based  on 
scientific  rationale  and  individual  merits.  In 
all  ca,ses,  appropriate  dose  ranging  studies 
need  to  be  conducted.  All  relevant 
Information  should  be  considered  for  dose 
and  species/strain  selection  for  the 
carcinogenicity  study.  This  infomation 
should  include  knowledge  of  human  use, 
exposure  patterns  and  metabolism.  The 
availability  of  multiple  acceptable  criteria  for 
dose  selection  will  provide  greater  flexibility 
in  optimizing  the  design  of  carcinogenicity 
studies  for  pharmaceutical  agents. 
Note  1 

The  following  are  considered  equivalent 
definitions  of  the  toxicity  based  endpoint 
describing  the  maximum  tolerated  dose: 

The  U.S.  Interagency  Staff  Group  on 
Carcinogens  has  defined  the  MTD  as  follows: 

"The  highest  dose  currently  recommended 
is  that  which,  when  given  for  the  duration  of 
the  chronic  study,  is  just  high  enough  to 
elicit  signs  of  minimal  toxicity  without 
significantly  altering  the  animal's  normal 
lifespan  due  to  effects  other  than 
carcinogenicity.  This  dose,  sometimes  called 


the  maximum  tolerated  dose  (MTD),  is 
determined  ia  a  subchronic  study  (usually  90 
days  duration)  primarily  on  the  basis  of 
mortality,  toxicity  and  pathology  criteria.  The 
MTD  should  not  produce  morphologic 
evidence  of  toxicity  of  a  severity  that  would 
interfere  with  the  Interpretation  of  the  study. 
Nor  should  it  comprise  so  large  a  fraction  of 
the  animal's  diet  that  the  nutritional 
compxisition  of  the  diet  is  altered,  leading  to 
nutritional  imbalance." 

"The  MTD  was  initially  based  on  a  weight 
gain  decrement  obsen-ed  In  the  subchronic 
study;  i.e.,  the  highest  dose  that  caused  no 
more  than  a  10%  weight  gain  decrement. 
More  recent  studies  and  the  evaluation  of 
many  more  bioassays  indicate  refinement  of 
MTD  selection  on  the  basis  of  a  brofider  range 
of  biological  information.  Alterations  in  body 
and  organ  weight  and  clinically  significant 
changes  In  hematologic,  urinary,  and  clinical 
chemistry  measurements  can  be  use.*ul  in 
conjunction  with  the  usually  more  definitive 
toxic,  pathologic  or  histopathologic 
endjxiints."  (See  En\ironmenta]  Health 
Perspectives,  vol.  67:201-181,  1986.) 

The  Committee  on  Proprietary  Medicinal 
Products  of  the  European  Communities 
prescribes  the  following:  "The  top  dose 
should  produce  a  minimum  toxic  effect,  for 
example  8  10%  weight  loss  or  failure  of 
growth,  or  minimal  target  organ  toxicity. 
Target  organ  toxicity  will  be  demonstrated  by 
failure  of  physiological  functions  and 
ultimately  by  pathological  changes."  (See 
"Rules  Governing  Medicinal  Products  in  the 
European  Communities,"  vol.  Ill,  1337.) 

The  Ministry  of  Health  and  Welfare  in 
Japan  prescribes  the  following: 

"The  dose  In  the  preliminary 
carcinogenicity  study  that  inhibits  body 
weight  gain  by  less  than  10%  in  comparison 
with  the  control  and  causes  neither  death 
due  to  toxic  effects  nor  remarkable  changes 
in  the  general  signs  and  laboratory 
examination  findings  of  the  animals  is  the 
highest  dose  to  be  used  in  the  full-scale 
carcinogenicity  srjdy."  (See  "Toxicity  Test 
Guideline  for  Pharmaceuticals,"  chapter  5,  p. 
127,1985.) 
Note  2 

Currently,  the  maximum  feasible  dose  by 
dietary  administration  is  considered  5 
percent  of  the  diet. 
Note  3 

This  does  not  imply  that  all  possible 
rodent  strains  will  be  siirveyed  for  metabolic 
profile.  But  rather,  that  standard  strains  used 
in  carcinogenicity  studies  will  be  examined. 
Note  4 

In  order  to  select  a  multiple  of  the  hurcan 
AUC  that  would  serve  as  an  acceptable 
endpoint  for  dose  selection  for 
carcinogenicity  studies,  a  retrospective 
analysis  was  performed  on  data  from  FDA 
files  of  carcinogenicity  studies  of  products 
conducted  at  the  MTD  for  which  there  was 
sufficient  human  and  rodent 
pharmacokinetic  d  jta  for  comparison  of  AUC 
values.  (Sn  Contre.-a  et  al.,  "Report  to  the 
ICH  Safety  Working  Group  Task  Force  on 
Dose  Selection  for  Carcinogenicity  Studies,") 

In  35  drug  carcinogenicity  studies  carried 
out  at  the  MlU  for  which  there  was  adequate 
pharmacokinetic  data  in  rats  and  humans, 
approximately  1/3  had  a  relative  systemic 
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exposure  ratio  equal  to  or  less  than  1,  and 
another  1/3  had  a  ratio  greater  than  1  and  less 
than  10  at  the  MTD. 

An  analysis  of  the  correlation  between  the 
relative  systemic  exposure  ratio,  the  relative 
dose  ratio  (rat  mg/kg  MTD:human  mg/kg 
maximum  recommended  dose  (MRD)  and  the 
dose  ratio  adjusted  for  body  surface  area  (rat 
mg/meter  squared  (M-)  MTD:human  mg/M^ 
MRD).  performed  in  conjunction  with  the 
above  described  database  analysis  indicates 
that  the  relative  systemic  exposure 
corresponds  better  with  dose  ratios  expressed 
in  terms  of  body  surface  area  rather  than  of 
body  weight.  When  123  compounds  in  the 
expanded  FDA  database  were  analyzed  by 
this  approach,  e  similar  distribution  of 
relative  systemic  exposures  was  observed. 

In  the  selection  of  a  relative  systemic 
exposure  ratio  (AUG  ratio)  to  apply  in  high 
dose  selection,  consideration  was  given  to  a 
ratio  value  that  would  be  attainable  by  a 
reasonable  prof>ortion  of  compounds,  that 
would  detect  kiiown  or  probable  human 
carcinogens  (International  Agency  for 
Research  on  Cancer  (lARC)  1  or  2A)  and  that 
represents  an  adequate  margin  of  safety. 

To  address  the  issue  of  detection  of  known 
or  probable  human  carcinogenic 
therapeutics,  an  analysis  of  exposure  and/or 
dose  ratios  was  performed  on  lARC  class  1 
and  2A  therapeutics  with  positive  rat 
findings.  For  phenacetin,  sufficient  rat  and 
human  pharmacokinetic  data  is  available  to 
estimate  that  a  relative  systemic  exfHDSure 
ratio  of  at  least  15  is  necessary  to  produce 
positive  findings  in  a  rat  carcinogenicity 
study  For  most  of  14  lARC  1  and  2 A  drugs 
evaluated  with  positive  carcinogenicity 
findings  in  rats,  there  is  a  lack  of  adequate 
pharmacokinetic  data.  For  these  compounds, 
the  body  surface  area  adjusted  dose  ratio  was 
employed  as  a  surrogate  for  the  relative 
systemic  exposure  ratio.  The  results  of  this 
analysis  Indicated  that  using  doses  in  rodents 
corresponding  to  body  surface  area  ratios  of 
20  or  less  would  identify  the  carcinogenic 
potential  of  these  therapeutics. 

As  a  result  of  the  evaluations  described 
above,  a  minimum  systemic  exposure  ratio  of 
25  is  proposed  as  an  acceptable 
pharmacokinetic  endpoint  for  high  dose 
selection.  This  value  was  attained  by 
approximately  25  p)ercent  of  compounds 
tested,  is  high  enough  to  detect  known  or 
probable  (I ARC  1,  2 A)  human  carcinogenic 
drugs  and  represents  an  adequate  margin  of 
safety.  Those  therapeutics  tested  using  a  25- 
fold  or  greater  AUC  ratio  for  the  high  dose 
will  have  exposure  ratios  greater  than  75 
percent  of  pharmaceuticals  tested  previously 
in  carcinogenicity  studies  performed  at  the 
MTD. 
Notes 

The  rodent  AUC's  and  metabolite  profiles 
may  be  determined  from  separate  steady  state 
kinetic  studies,  as  part  of  the  subchronic 
toxicity  studies,  or  dose  ranging  studies. 
Note  6 

AUC  values  in  rodents  are  usually 
obtainable  using  a  small  number  of  animals 
(eg.  four  or  more  time  points  with  as  few  as 
four  anim.als  each),  depending  on  the  route 
of  administration  and  the  availability  of  data 
on  the  pharmacokinetic  characteristics  of  the 
test  compound. 


Note  7 

Equivalent  analytical  methods  of  adequate 
sensitivity  and  precision  are  used  to 
determine  plasma  concentrations  of 
therapeutics  in  rodents  and  humans. 
Note  8 

For  example,  when  protein  binding  is  low 
in  both  humans  and  rodents  or  when  protein 
binding  is  high  and  the  unbound  fraction  of 
drag  is  greater-  in  rodents  than  in  man,  the 
comparison  of  total  plasma  concentration  of 
drug  is  acceptable.  When  protein  binding  is 
high  and  the  unbound  fraction  is  greater  in 
man  than  in  rodents,  the  ratio  of  th6  unbound 
concentrations  should  be  used. 
Note  9 

Human  systemic  exposure  data  may  be 
derived  from  pharmacokinetic  monitoring  in 
normal  volunteers  and/or  patients.  In  the 
absence  of  knowledge  of  the  maximum 
recommended  human  daily  dose,  at  a 
minimum,  doses  producing  the  desired 
pharmacodynamic  effect  in  humans  are  used 
to  derive  the  pharmacokinetic  data. 
Note  10 

When  using  any  new  endjxjint,  either 
pharmacokinetic,  pharmacodynamic,  or 
toxicity  based  for  high  dose  selection  it  is 
necessary  to  carefully  consider,  prior  to 
carcinogenicity  study  initiation,  if  the 
endpoint  can  insure  the  acceptability  of  the 
carcinogenicity  study.  In  the  United  States,  it 
is  considered  advisable  to  do  this  by 
consultation  with  the  FDA. 

Dated:  February  23.  1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 
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International  Conference  on 
Harmonisation;  Draft  Guideline  on  the 
Assessment  of  Systemic  Exposure  in 
Toxicity  Studies;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  pubUshing  a 
draft  guideline  entitled, 
"Toxicokinetics:  A  Guidance  on  the 
Assessment  of  Systemic  Exposure  in 
Toxicity  Studies."  This  guideline  was 
prepared  by  the  Safety  Expert  Working 
Group  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
This  draft  guideline  is  intended  to  help 
ensure  that  the  assessment  of  systemic 
exposure  in  toxicity  studies  to  support 
drug  registration  is  carried  out 
according  to  sound  scientific  principles. 
DATES:  Written  comments  by  May  16, 
1994. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rra.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20057. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  draft  guideline:  Alan  S. 
Taylor.  Center  for  Drug  Evaluation 
and  Research  (HFD-502).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301- 
443-2544. 
Regarding  the  ICH:  Janet  Showalter, 
Office  of  Health  Affairs  (HFY-50), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857, 301-543-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development. 
ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with 
technical  input  from  both  regulatory 
and  industry  representatives.  FDA  also 
seeks  input  from  consumer 
representatives  and  other  interested 
parties.  Through  notices  such  as  this, 
FDA  invites  public  comment  on  ICH 
initiatives  that  have  reached  the  draft 
guideline  stage.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  the  European  Llnion,  Japan,  and 
the  United  States.  The  six  ICH  sponsors 
are  the  European  Commission,  the 
European  Federation  of  Pharmaceutical 
Industry  Associations,  the  Japanese 
Ministry  of  Health  and  Welfare,  the 
Japanese  Pharmaceutical  Manufacturers 
Association.  FDA.  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  IFPMA.  as  well  as 
observers  from  the  World  Health 
TDrganization.  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  October  27 
through  29. 1993.  the  ICH  Steering 
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Cfjmmittee  agreed  that  the  draft 
tripartite  guideline  entitled  "The 
Assessment  of  Systemic  Exposure  in 
Toxicity  Studies"  should  be  made 
available  for  public  comment.  The  draft 
guidehne  will  be  made  available  for 
comment  by  the  European  Commission 
and  Japanese  Ministry  of  Health  and 
Welfare,  as  well  as  by  FDA,  in 
accordance  with  their  respective 
consultation  procedures.  After 
analyzing  the  comments  and  reN-ising 
the  guideline,  if  appropriate,  FDA  will 
determine  whether  it  vsill  adopt  and 
issue  the  guideline.  The  draft  g'oideiine 
discusses  toxicolunetics,  which  is  the 
generation  of  pharmacokinetic  data  in 
nonclinical  toxidty  studies  or  ancillary 
studies  to  assess  exposure.  The 
objectives  of  toxicokinetics  are:  (1)  To 
describe  the  systemic  exposure  achieved 
in  animals,  its  relationship  to  dose  level, 
and  the  tirr.e  course  of  the  toxicity 
study;  (2)  to  relate  the  exposure 
achieved  in  toxicity  studies  to 
toxicological  findings;  (3)  to  support  the 
choice  of  species  and  treatment  regimen 
in  nonclmicai  toxicity  studies;  and  (4) 
to  supply  information  which,  along  with 
the  toxicity  findings,  will  contribute  to 
developing  additional  nonclinical 
toxicity  studies. 

Guidelines  are  generally  issued  under 
§^  10  85(d)  and  10. 90(b)  (21  CFR 
10.85(d)  and  10  90(b)),  which  provide 
for  the  use  of  guidelines  to  esiabUsh 
procedures  or  standards  of  general 
applicability  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  considering  whether  to  revise 
§§  10.85(d)  and  lO.QOfb).  Therefore,  if 
the  agency  issues  this  guideline  in  final 
form,  the  guideUne  would  not  be  issued 
under  th-^  authority  of  §5  10  85(d)  and 
10.9Cfbi.  .^d  would  not  create  or  confer 
any  ri^r.'S.,  privilegts,  or  boneTils  for  or 
on  any  person,  nor  would  it  operate  to 
bind  FD.^  in  any  way. 

Interested  persor.s  may,  on  or  before 
May  16,  1994,  submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submiMed,  except  that  individuals  may 
submit  single  copies.  Comments  are  to 
be  identified  with  the  docket  number 
fuund  in  brackets  ia  the  heading  of  this 
document.  The  draft  guideline  and 
received  comments  may  be  seen  in  the 
cfHce  above  between  9  am.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  draft  guideline  follows: 

Toxicokinetics:  A  GuiddDce  on  the  ■» 

.As-sessment  of  Systemk  Exposure  In  Toxicity 
.Studies 

1.  Introduction 


This  Note  for  Guidance  concerns 
toxicokinetics  only  with  respect  to  the 
development  of  pharmaceutical  products 
intended  for  use  in  human  subjects'. 

In  this  context,  toxicokinetics  is  defined  as 
the  generation  of  pharmacokinetic  data, 
either  as  an  integral  component  in  the 
conduct  of  nonclinical  toxicity  studies  or  in 
specially  designed  supp>ortive  studies,  in 
order  to  assess  systemic  exposure.  These  data 
may  be  used  in  the  interpretation  of 
toxicology  findings  and  their  relevance  to 
clinicaJ  safety  issues  {see  Note  1  for 
definitions  of  other  terms  used  in  this 
document). 

The  Note  for  Guidance  has  been  developed 
in  order  to  provide  an  understanding  of  the 
meaning  and  application  of  toxicokinetics 
and  to  provide  guidance  on  developing  test 
strategies  in  toxicokinetics.  The  guidance 
highlights  the  need  to  integrate 
pharmacokinetics  Into  toxicity  testing,  which 
should  aid  in  the  interpretation  of  the 
toxicology  findings  and  promote  rational 
study  design  development. 

Toxicokinetic  measurements  arc  normally 
integrated  within  the  toxicity  studies  and  as 
such  are  described  In  this  document  as 
'concomitant  toxicokinetics'  (Note  1). 
Alternatively,  data  may  be  generated  in  other 
supportive  studies  conducted  by  mimicking 
the  conditions  of  the  toxicity  studies. 

Toxicokinetic  procedures  provide  a  means 
of  obtaining  multiple  dose  pharmacokinetic 
data  in  the  test  species,  if  appropriate 
parameters  are  monitored,  thus  avoiding 
duplication  of  such  studies;  optimum  design 
in  gathering  the  data  will  reduce  the  number 
of  animals  required. 

Various  components  of  the  total 
nonclinical  pharmacokinetics  and 
metabolism  programme  may  be  of  value  in 
contributing  to  the  interpretation  of 
toxicology  findings.  However,  the 
toxicokinetic  data  focuses  on  the  kinetics  of 
a  new  therapeutic  agent  under  the  conditions 
of  the  toxicity  s^adies  themselves. 

Toxicokinetics  is  thus  an  integral  part  of 
the  nonclinical  testing  prograinnip;  it  should 
enhance  the  value  of  the  toxirolog-cal  data 
ger.«ratfd.  both  in  terms  of  und^.-standing  the 
toxicity  tests  and  in  comporison  v.-ith  clinical 
data  as  part  of  the  assessment  of  risk  and 
safety  Ln  humans.  Duh  to  its  integration  into 
toxicity  testing  and  its  bridging  character 
betv/e«Q  nonclinical  and  clinical  stadies,  the 
focus  is  primarily  on  the  interpretation  of 
toxicity  tests  and  not  on  characterizir.g  the 
basic  pharmacokinetic  parameters  of  the 
substance  studied. 

As  ti>e  development  of  a  pharmaceutical 
produ't  is  a  dynamic  process  which  involves 
continuous  feed-back  between  nonclinical 
and  clinical  studies,  no  rigid  detailed 
procedures  for  the  application  of 
toxicokinetics  are  r..»commended.  It  may  not 
be  necessary  for  toxicokinetic  data  to  be 
collected  in  all  studies  and  scientific 
judgement  should  dictate  when  such  data 
may  be  useful.  The  need  for  toxicokinetic 
data  and  the  extent  of  exposure  assessment 
in  individual  toxicity  studies  should  be 
based  on  a  flexible  step-by-sfep  approach  and 
a  case-by-case  decision  making  process  to 


provide  sufficient  information  for  a  risk  and 
safety  assessment. 

2.  The  Objectives  of  Toxicokinetics  and  the 
Paramet»?rs  Which  May  Be  Determined 

The  primary  objective  of  toxicokinetics  is; 

•  to  describe  the  systemic  exposure 
achieved  in  animals  and  its  relationship  to 
dose  level  and  the  time  course  of  the  toxicity 
study; 

Secondary  objectives  are: 

•  to  relate  the  exposure  achieved  in  toxicity 
studies  to  toxicological  findings  and 
contribute  to  the  assessment  of  the  relevance 
of  these  findings  to  cliniciil  safety; 

•  to  support  (Note  1)  the  choice  of  species 
and  treatment  regimen  in  nonclinical  toxicity 
studies; 

•  to  provide  information  which,  in 
conjunction  with  the  toxicity  findings, 
contributes  to  the  design  of  subsequent 
nonclinical  toxicity  studies. 

These  objectives  may  be  achieved  by  the 
derivation  of  one  or  more  pharmacokinetic 
parameters  (Note  2)  from  measurements 
made  at  appropriate  time  points  during  the 
course  of  the  individual  studies.  These 
measurements  usually  consist  of  plasma  (or 
whole  blood  or  serum)  concentrations  for  the 
parent  compound  and/or  metabolite(s)  and 
should  be  selected  on  a  case-by-case  basis. 
Plasma  (or  whole  blood  or  serum)  AUG, 
Cmax,  and  Qnmc)  (Note  2)  are  the  most 
commonly  used  parameters  in  assessing 
exposure  in  toxicokinetic  studies.  For  some 
compounds  it  will  be  more  appropriate  to 
calculate  exposure  based  on  the  (plasma 
protein)  unbound  concentration. 

These  data  may  be  obtained  from  all 
animals  in  a  toxicity  study,  in  representative 
subgroups,  or  in  satellite  groups  (see  3.5  and 
Note  3). 

Toxicity  smdies  which  may  be  usefully 
supported  by  toxicokinetic  information 
include  single  and  repeated  dose  toxicity 
studies,  and  reproductive,  genotoxiciry.  and 
carcinogenicity  studies.  Toxicokinetic 
information  may  aiso  be  of  value  in  assessing 
the  implications  of  a  proposed  cha::ge  in  the 
clinical  route  of  administration. 

3.  General  Principies  To  Be  Considered 

3.1  I.itroduclion 

In  the  following  paragraphs  some  general 
principles  are  set  out  which  should  be  fa>;en 
into  consideration  in  the  dt>sign  of  individu&l 
studies. 

It  should  b«  noted  that  for  ihosa  toxicity 
studies  whose  performance  is  subject  to  Good 
Laboratory  Practice  (GLP)  the  concomitant 
toxicokinetics  should  aiso  confo.-m  to  CLT*-'. 
Toxicokinetic  studies  retrospectively 
designed  to  generate  specific  sets  of  data 
under  conditions  which  clo';o!y  mimic  those 
of  the  toxicity  studies  should  also  conform  to 
GLP. 

3.2  Quantificntion  of  exposure 

The  quantification  of  systemic  exposure 
provides  an  assessment  of  the  burden  on  the 
test  species  and  assists  in  the  interpretation 
of  similarities  and  differences  in  toxicity 
across  species,  dose  groups,  and  sexes.  The 
exposure  might  be  repn?sented  by  plasma 
(serum  or  blood)  concentrations  or  the  AUC's 
of  parent  compound  and/or  metabolite(s)  la 
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some  circumstances,  studies  may  be  designed 
to  investigate  tissue  concentrations.  When 
designing  the  toxicity  studies,  the  exposure 
and  dose-def>endence  in  humans  at 
therapeutic  dose  levels  (either  expected  or 
established),  should  be  considered  in  order  to 
achieve  relevant  exposure  at  various  dose 
levels  in  the  animal  toxicity  studies.  The 
possibility  that  there  may  be  species 
differences  in  the  pharmacodynamics  of  the 
substance  (either  qualitative  or  quantitative) 
should  also  be  taken  into  consideration. 

Pharmacodynamic  or  toxicodynamic 
effects  might  also  give  supporting  evidence  of 
exposure  or  even  replace  pharmacokinetic 
parameters  in  some  circumstances. 

Toxicokinelic  monitoring  or  proHling  of 
the  toxicity  studies  should  establish  what 
level  of  exposure  has  been  achieved  during 
the  course  of  the  study  and  may  also  serve 
to  alert  the  toxicologist  to  non-linear  dose 
related  changes  in  exposure  (Note  4)  which 
may  have  occurred.  Toxicokinetic 
information  may  allow  better  interspecies 
comparisons  than  simple  dose/body-weighl 
(or  surface  area)  comparisons*. 

3.3  justification  of  time  points  for  sampling 

The  time  points  for  collecting  body  fluids 
in  concomitant  toxicokinetic  studies  should 
be  as  frequent  as  is  necessary,  but  not  so 
frequent  as  to  interfere  with  the  normal 
conduct  of  the  study  or  to  cause  undue 
physiological  stress  to  the  animals  (Note  5). 
In  each  study,  the  number  of  time  points 
should  be  justified  on  the  basis  that  they  are 
adequate  to  estimate  exposure  (see  3.2).  The 
justification  should  be  based  on  kinetic  data 
gathered  from  earlier  toxicity  studies,  from 
pilot  or  dose  range-finding  studies,  from 
separate  studies  in  the  same  animal  model  or 
in  other  models  allowing  reliable 
extrapolation. 

3.4  Contribution  to  the  setting  of  dose  levels 
in  order  to  produce  adequate  exposure 

3.4.1  Introduction 

The  setting  of  dose  levels  in  repeat  dose 
toxicity  studies  is  largely  governed  by  the 
toxicology  findings  and  the 
pharmacodynamic  responses  of  the  test 
species.  However,  the  following  toxicokinetic 
principles  may  contribute  to  the  setting  of  the 
dose  levels. 

J  4  2  Low  dose  levels 

At  the  low  dose  level,  preferably  a  no- 
toxic-effect  dose  level  (Note  6).  the  exposure 
in  toxicity  studies  (of  all  kinds)  should 
normally  exceed  that  expected  or  known  to 
be  attained  in  humans  at  steady  state 
following  therapeutic  dose  levels.  There  are, 
however,  cases  where  this  objective  may  not 
be  achieved  even  with  the  maximum  dose 
which  can  be  administered. 

J. 4. 3  Intermediate  dose  levels 

ExfKJSure  at  intermediate  dose  levels 
should  normally  represent  an  appropriate 
multiple  (or  fraction)  of  the  exposure  at  lower 
(or  higher)  dose  levels  dependent  upon  the 
objectives  of  the  toxicity  study. 

3.4.4  High  dose  levels 

The  high  dose  levels  in  toxicity  studies 
will  normally  be  determined  by  toxicological 


considerations.  However,  the  exposure 
achieved  at  the  dose  levels  used  should  be 
assessed. 

Where  toxicokinetic  data  indicate  that 
absorption  of  a  compound  limits  exposure  to 
parent  compound  and/or  metabolite(s)  (Note 
7).  the  lowest  dose  level  of  the  substance 
producing  the  maximum  exposure  should  be 
accepted  as  the  top  dose  level  to  be  used 
(particularly  when  no  other  dose-limiting 
constraint  applies.  Note  8). 

Very  careful  attention  should  be  paid  to  the 
interpretation  of  toxicological  findings  in 
toxicity  studies  (of  all  kinds)  when  the  dose 
levels  chosen  result  in  non-linear  kinetics 
(Note  4).  However,  non-linear  kinetics  should 
not  necessarily  result  in  dose  limitations  in 
toxicity  studies  or  invalidate  the  findings; 
toxicokinetics  can  be  very  helpful  in 
assessing  the  relationship  between  dose  and 
exposure  in  this  situation. 

3.5  Extent  of  exposure  assessment  in  toxicity 
studies 

In  toxicity  studies,  systemic  exposure 
should  be  estimated  in  an  appropriate 
number  of  animals  and  dosed  groups  (Note 
9)  to  provide  a  basis  for  risk  assessment. 

Concomitant  toxicokinetics  may  be 
performed  either  in  all  or  a  representative 
prop>ortion  of  the  animals  used  in  the  main 
study  or  in  special  satellite  groups  (Notes  1, 
3  and  5).  Normally,  samples  for  the 
generation  of  toxicokinetic  data  may  be 
collected  from  main  study  animals,  where 
large  animals  are  involved,  but  satellite 
groups  may  be  required  for  the  smaller 
(rodent)  species. 

The  number  of  animals  to  be  used  should 
be  the  minimum  consistent  with  generating 
adequate  toxicokinetic  data  Where  both  male 
and  female  animals  are  utilised  in  the  main 
study  it  is  normal  to  estimate  exposure  in 
animals  of  both  sexes  unless  some 
justification  can  be  made  for  not  so  doing. 

Toxicokinetic  data  are  not  necessarily 
required  from  studies  of  different  duration  if 
the  dosing  regimen  is  essentially  unchanged 
(see  also  4.3). 

3.6  Complicating  factors  in  exposure 
interpretation 

Although  estimating  exposure  as  described 
above  may  aid  in  the  interpretation  of 
toxicity  studies  and  in  the  comparison  with 
human  exposure,  a  few  caveats  should  be 
noted. 

Species  differences  in  protein  binding, 
tissue  uptake,  receptor  properties,  and 
metabolic  profiles  should  be  considered  For 
example,  it  may  be  more  appropriate  for 
some  compounds  to  have  exposure  expressed 
as  the  free  (unbound)  concentrations.  In 
addition,  the  pharmacological  activity  of 
metabolites,  the  toxicology  of  metabolites 
and  antigenicity  of  biotechnology  products 
may  be  complicating  factors.  Furthermore,  it 
should  be  noted  that  even  at  relatively  low 
plasma  concentrations,  high  levels  of  the 
administered  compound  and/ or  metabolite{s) 
may  occur  in  specific  organs  or  tissues. 

3.7  Route  of  administration 

The  toxicokinetic  strategy  to  be  adopted  for 
the  use  of  alternative  routes  of 
administration,  for  example  by  inhalation, 
topical,  or  parenteral  delivery,  should  be 


based  on  the  pharmacokinetic  properties  of 
the  substance  administered  by  the  intended 
route. 

It  sometimes  happens  that  a  proposal  is 
made  to  adopt  a  new  clinical  route  of 
administration  for  a  pharmaceutical  product; 
for  example,  a  product  initially  developed  as 
an  oral  formulation  may  subsequently  be 
developed  for  intravenous  administration.  In 
this  context,  it  will  be  necessary  to  ascertain 
whether  changing  the  clinical  route  will 
significantly  reduce  the  safety  margin. 

This  process  may  include  a  comparison  of 
the  systemic  exposure  to  the  compound  and 
its  relevant  metabolite(s)  (plasma  AUC  and 
Cmax)  in  humans  generated  by  the  existing 
and  proposed  routes  of  administration.  If  the 
new  route  results  in  increased  AUC  and/or 
Cmax,  or  a  change  in  metabolic  route,  the 
continuing  assurance  of  safety  from  animal 
toxicology  and  kinetics  should  be 
reconsidered.  If  exposure  is  not  substantially 
greater,  or  different,  by  the  proposed  new 
route  compared  to  that  for  the  existing 
route(s)  then  additional  nonclinical  toxicity 
studies  may  focus  on  local  toxicity. 

3.8  Determination  of  metabolites 

A  primary  objective  of  toxicokinetics  is  to 
describe  the  systemic  exposure  to  the 
administered  compound  achieved  in  the 
toxicology  species.  However,  there  may  be 
circumstances  when  measurement  of 
metabolite  concentrations  in  plasma  or  other 
body  fluids  is  especially  important  in  the 
conduct  of  toxicokinetics; 

•  When  the  administered  compound  acts  as 
a  'pro-drug'  and  the  delivered  metabolite  is 
acknowledged  to  be  the  primary  active  entity 

•  When  the  compound  is  metabolised  to  e 
pharmacologically  or  toxicologically  active 
metabolite  which  would  make  a  significant 
contribution  to  the  pharmacological  or 
toxicological  response,  in  addition  to  the 
compound  itself  (Note  10). 

•  When  the  administered  compound  is 
very  extensively  metabolised  and  the 
measurement  of  plasma  or  tissue 
concentrations  of  a  major  metabolite  is  the 
only  practical  means  of  estimating  exposure 
following  administration  of  the  compound  in 
toxicity  studies  (Note  11). 

3  9  Statistical  evaluation  of  data 

The  data  should  allow  a  representative 
assessment  of  the  exposure.  However, 
because  large  intra-  and  interindividual 
variation  of  kinetic  parameters  may  occur 
and  small  numbers  of  animals  are  involved 
in  generating  toxicokinetic  data,  a  high  level 
of  precision  in  terms  of  statistics  is  nof 
normally  pxjssible  or  required.  Consideration 
should  be  given  to  the  calculation  of  mean 
or  median  values  and  estimates  of  variability, 
but  in  some  cases  the  data  for  individual 
animals  may  be  more  important  than  a 
refined  statistical  analysis  of  group  data. 

3.10  Analytical  methods 

Integration  of  pharmacokinetics  into 
toxicity  testing  implies  early  development  of 
analytical  methods  for  which  the  choice  of 
analytes  and  matrices  should  be  continually 
reviewed  as  information  is  gathered  on 
metabolism  and  species  differences. 

The  analytical  methods  to  be  used  in 
toxicokinetic  studies  should  be  specific  for 
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the  entity  to  be  measured  and  of  an  adequate 
accuracy  and  precision"*.  The  limit  of 
quantification  should  be  adequate  for  the 
measurement  of  the  range  of  concentrations 
anticipated  to  occur  in  the  generation  of  the 
toxicokinetic  data. 

The  choice  of  analyte  and  the  matrix  to  be 
assayed  (biological  fluids  or  tissue)  should  be 
stated  and  possible  interference  by 
endogenous  components  in  each  type  of 
sample  (from  each  species)  should  be 
investigated.  Plasma  or  whole  blood  are 
normally  the  matrices  of  choice  for 
toxicokinetic  studies. 

If  the  drug  substance  is  a  racemate  or  some 
other  mixture  of  enantioraers,  additional 
justification  should  be  made  for  the  choice  of 
the  analyte  Iracemate  or  enantiomer(s)l. 

The  analvie  and  matrix  assayed  in 
nonclinical  sUidies  should  ideally  be  the 
same  as  in  clinical  studies.  If  different  assay 
methods  are  used  in  nonclinical  and  clinical 
studies  they  should  all  be  suitably  validated*. 

-3  11  Reporting 

A  rationale  for  the  toxicokinetic  policy 
adopted  should  be  reported  either  in  the 
toxicity  study  report  or  irt  a  separate  report. 
A  comprehensive  account  of  the 
toxicokinetic  data  generated,  together  with  an 
evaluation  of  the  results  and  of  the 
implications  for  the  interpretation  of  the 
toxicology  findings  should  be  given. 

An  outline  of  the  analytical  method  should 
be  reported  or  referenced.  In  addition,  a 
rationale  for  the  choice  of  the  matrix 
analysed  and  the  analyte  measured  (see  3.8 
and  3.10)  should  be  given. 

4.  Toxicokinetics  in  the  Various  .Areas  of 
Toxicity  Testing-Specific  Aspects 

4  1  Introduction 

Based  on  the  principles  of  toxicokinetics 
outlined  above,  the  following  specific 
considerations  refer  to  individual  areas  of 
toxicity  testing.  The  frequency  of  exposure 
monitoring  or  profiling  may  be  extended  or 
reduced  where  necessary. 

It  may  be  appropriate  to  take  samples  from 
individual  animaJs  on  a  study  where  this 
may  help  in  the  interpretation  of  the 
toxicology  ilndings  for  these  animals. 

4  2  Single-dose  toxicity  studies 

These  studies  are  often  performed  in  a  very 
early  phase  of  development  before  a 
bioanalytical  method  has  been  developed 
and  toxicokinetic  monitoring  of  these  studies 
is  therefore  not  normally  (Mssible.  Plasma 
samples  may  be  taken  in  such  studies  and 
stored  for  later  analysis;  appropriate  stability 
data  for  the  analyte  in  the  matrix  sampled 
would  then  be  needed. 

Alternatively,  additional  toxicokinetic 
studies  may  be  carried  out  o/ter  completion 
cf  a  single  dose  toxicity  study  in  order  to 
respond  to  specific  questions  which  may 
arise  from  the  study. 

Results  from  single  dose  kinetic  studies 
may  help  in  the  choice  of  formulation  and  in 
the  prediction  of  rate  and  duration  of 
exposure  during  a  dosing  interval.  This  may 
assist  in  the  selection  of  appropriate  dose 
levels  for  use  in  later  studies. 


4.3  Repeated  dose  toxicity  studies 

The  treatment  regimen  (Note  12)  and 
species  should  be  selected  whenever  possible 
with  regard  to  pharmacodynamic  and 
pharmacokinetic  principles.  This  may  not  be 
achievable  for  the  very  first  studies,  at  a  time 
when  neither  animal  nor  human 
pharmacokinetic  data  are  normally  available. 

Toxicokinetics  should  be  incorporated 
appropriately  into  the  design  of  the  studies. 
It  may  consist  of  exposure  profiling  or 
monitoring  (Note  1)  at  appropriate  dose 
levels  at  the  start  and  towards  the  end  of  the 
treatment  period  of  the  first  repteat  dose  study 
(Note  13).  The  procedure  adopted  for  later 
studies  will  depend  on  the  results  from  the 
first  study  and  on  any  changes  In  the 
proposed  treatment  regimen.  Monitoring  or 
profiling  may  be  extended  or  reduced,  or 
modified  for  specific  compounds  where 
problems  have  arisen  in  the  interpretation  of 
earlier  toxicity  studies. 

4-4  Genotoxicity  studies 

For  negative  results  of  in  vivo  genotoxicity 
studies,  it  may  be  appropriate  to  have 
demonstrated  systemic  exposure  in  the 
species  used  or  to  have  characterized 
exposure  in  the  indicator  tissue'. 

4.5  Carcinogenicity  (Oncogenicity)  studies 

4.5.1  Sighting  or  dose-ranging  studies 

Appropriate  monitoring  or  profiling  of 
these  studies  should  be  undertaken  in  order 
to  generate  toxicokinetic  data  which  may 
assist  in  the  design  of  the  main  studies  (see 
4.5.2).  Particular  attention  should  be  paid  to 
species  and  strains  which  have  not  been 
Included  in  earlier  toxicity  studies  and  to  the 
use  of  routes  or  methods  of  administration 
which  ar«  being  used  for  the  first  time. 

Toxicokinetic  data  may  assist  in  the 
selection  of  dose  levels  in  the  light  of 
information  about  clinical  exposure  and  in 
the  event  that  non-linear  kinetics  (Note  4) 
may  complicate  the  interpretation  of  the 
study.  Particular  attention  should  be  paid  to 
the  establishment  of  appropriate 
toxicokinetic  data  when  administration  is  to 
be  in  the  diet  (Note  14). 

It  is  recommended  that  dose  levels  in 
oncogenicity  studies  generate  a  range  of 
systemic  exposure  values  that  exceed  the 
maximum  therajjeutic  exposure  for  humans 
by  varying  multiples.  However,  it  is 
recognized  that  this  idealized  selection  of 
dose  levels  may  be  confounded  by 
unavoidable  species-specific  problems.  Thus, 
the  emphasis  of  this  guidance  is  on  the  need 
to  estimate  systemic  exposure,  to  parent 
compound  and/or  metabolite(s)  at 
appropriate  dose  levels  and  at  various  stages 
of  an  oncogenicity  study,  so  that  the  findings 
of  the  study  may  be  considered  in  the 
perspective  of  comparative  exposure  for  the 
animal  model  and  humans. 

In  practice,  the  'Maximum  Tolerated  Dose' 
(MTD)  has  been  used,  whenever  possible,  as 
the  top  dose  level  in  these  studies.  However, 
it  has  been  suggested*  that  it  may  be 
acceptable  to  select  a  high  dose  level  based 
on  consideration  of  the  kinetics  in  humans 
and  in  the  test  species. 

For  nongenotoxic  compounds  of 
comparatively  low  general  toxicity,  in 
addition  to  a  loxicity-bosed  endpoint  (MTD) 


which  remains  acceptable,  it  has  been 
proposed"  reasonable  to  define  a  level  of 
animal  exposure  that  would  be  considered 
sufficiently  great,  compared  to  human 
exposure,  to  provide  reassurance  of  an 
adequate  test  of  carcinogenicity.  It  is 
considered  important  to  compare  exposure 
rather  than  administered  dose  because  the 
latter  does  not  fake  into  account  inter-species 
differences  in  pharmacokinetics''. 

4.5.2  The  main  studies 

The  treatment  regimen  and  species  and 
strain  selection  should,  as  far  as  is  feasible, 
be  determined  with  regard  to  the  available 
pharmacokinetic  and  toxicokinetic 
information.  In  practice,  the  vast  majority  of 
these  studies  are  conducted  in  the  rat  and 
mouse.  Reassurance  should  be  sought  from 
the  toxicokinetic  data  that  the  exposure  level 
in  the  chosen  species  is  consistent  with  the 
results  from  the  dose  ranging  studies. 

Concomitant  toxicokinetics  may  be 
confined  to  monitoring  exposure  at 
appropriate  dose  levels  at  a  number  of  stages 
in  the  study.  Appropriate  stages  may  be  early 
in  the  study,  and  after  prolonged  treatment, 
for  example  at  one  year.  It  is  not  considered 
necessary  to  monitor  exposure  beyond  one 
year  in  these  studies.  The  design  for  each  test 
should  be  selected  on  a  compound  by 
compound  basis  utilizing  data  gathered  from 
earlier  studies  (see  4.5.1). 

4  6  Reproductive  toxicity  studies 

4.6.1  Introduction 

It  is  preferable  to  have  some  information 
on  pharmacokinetics  before  initiating 
reproduction  studies,  since  this  may  suggest 
the  need  to  adjust  the  choice  of  sjjecies. 
study  design,  and  dosing  schedules.  At  this 
time,  the  Information  need  not  be 
sophisticated  or  derived  from  pregnant  or 
lactating  animals  !'■'.  At  the  time  of  study 
evaluation,  further  information  on 
pharmacokinetics  in  pregnant  or  lactaling 
animals  may  be  necessary  depending  on  the 
results  obtained'o. 

The  limitation  of  exposure  in  reproductive 
toxicity  is  usually  governed  by  maternal 
toxicity.  Thus,  while  toxicokinetic 
monitoring  in  reproductive  toxicity  sUidies 
may  be  valuable  in  some  instances. 
especially  with  compounds  with  low 
toxicity,  such  data  are  not  generally 
necessary  for  all  compounds. 

Where  appropriate,  toxicokinetic 
principles  should  be  applied  to  determine 
the  exposures  achieved  in  the  different  stages 
of  the  reproduction  toxicity  studies.  A 
satellite  group  of  female  animals  may  be  used 
to  collect  the  toxicokinetic  data. 

4.6.2  Fertility  studies 

The  general  principles  for  repeated  dose 
toxicity  studies  apply  (see  4.3).  The  need  to 
monitor  these  studies  will  depend  on  the 
dosing  regimen  used  and  the  information 
already  available  from  earlier  studies  in  the 
selected  species. 

4.6.3  Studies  in  pregnant  and  iactating 
animals 

The  treatment  regimen  during  the  exposure 
period  should  be  selected  on  the  basis  of  the 
toxicological  findings  and  on 
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pharmacokinetic  and  toxicokinetic 
principles. 

Toxicokinetics  may  involve  exposure 
assessment  of  dams,  embryos,  fetuses,  or 
newborn  at  speciCed  days  (Note  15). 
Secretion  in  milk  may  be  assessed  to  define 
lis  role  in  the  exposure  of  newborn.  In  some 
situations,  additional  studies  may  be 
necessary  or  appropriate  in  order  to  study 
embryo/fetal  transfer  and  secretion  in  milk. 

Consideration  should  be  given  to  the 
possibility  that  pharmacokinetics  may  differ 
in  pregnant  and  non-pregnant  animals. 

Consideration  should  be  given  to  the 
interpretation  of  reproductive  toxicity  tests  in 
species  in  which  placental  transfer  of  the 
substance  cannot  be  demonstrated  (Note  16). 

5.  Supplementary  Notes 

Note  1  Defmitions  of  expressions 
appearing  in  this  "Note  for  Guidance": 

Analyte.  the  chemical  entity  assayed  in 
biological  samples. 

Concomitant  toxicokinetics:  toxicokinetic 
measurements  performed  in  the  toxicity 
study  animals,  either  in  all  or  in 
representative  subgroups  or  in  satellite 
groups. 

Exposure:  exposiire  is  represented  by 
pharmacokinetic  parameters  demonstrating 
the  local  and  systemic  burden  on  the  test 
species  with  the  test  compound  and/or  its 
metabolites.  The  area  under  the  plasma  level 
concentration-time  curve  (AUG)  and/or  the 
measurement  of  plasma  concentrations  at  the 
expected  peak -concentration  time  Cmax.  or 
at  some  other  selected  time  Q„mci.  are  the 
most  commonly  used  parameters.  Others 
might  be  more  appropriate  in  jsarticular 
cases. 

Monitor  to  take  a  small  number  of  blood 
samples  (say  1-3)  dicing  a  dosing  interval  to 
estimate  C,..,mei  or  Cmax. 

Profile:  to  take  (say)  4-8  blood  samples 
during  a  dosing  interval  to  make  an  estimate 
of  Cmax  and'or  Cnm.i  and  area  under  the 
plasma  concentration-time  curve  (AUC). 

Sate!l}te  groups:  groups  of  animals 
included  in  the  design  and  conduct  of  the 
toxicity  study  and  housed  with  the  main- 
study  animals,  but  used  primarily  for 
toxicokinetics. 

Support:  in  the  context  of  a  toxicity  study 
-  to  ratify  or  confirm  the  design  of  a  toxicity 
study  with  respect  to  pharmacokinetic  and 
metabolic  principles.  This  process  may 
include  two  separate  steps; 

a)  confirmation  using  toxicokinetic 
principles  that  the  animals  on  a  study  were 
exposed  to  appropriate  systemic  levels  of  the 
administered  compound  (see  3.4)  and/or  its 
metabolite(s). 

b)  confirmation  that  the  metabolic  profile 
in  the  species  used  was  acceptable:  data  to 
support  b)  will  normally  be  derived  from 
metabolism  studies  in  animals  and  in 
humans. 

Validate:  in  the  context  of  an  analytical 
method  -  to  establish  the  accuracy,  precision, 
reproducibility,  response  function  and  the 
specificity  of  the  analytical  method  with 
reference  to  the  biological  matrix  to  be 
examined  and  the  analy-te  to  be  quantiHed". 

Note  2  Symbols  and  definitions  according 
to  "Manual  of  Symbols.  Equations  and 
Definitions  in  Pharmacokinetics".  Committee 


for  Pharmacokinetic  Nomenclature  of  the 
American  College  of  Clinical  Pharmacology, 
Philadelphia.  PA.  May  1982; 

Cmax  -  Maximum  (peak)  plasma 
concentration 

Qiimc)  -  Plasma  concentration  at  a  specified 
time  after  admioistration  of  a  given  dose 

Imax  -  Time  to  reach  peak  or  maximum 
concentration  following  administration 

AUCo-,)  -  Area  under  concentration-time 
curve  from  zero  to  time  t.  It  should  be  noted 
that  AUC,o.mf.n.<y)  Js  3  Special  case  of  AUQo-,). 
Other  measurements,  for  example  urinary 
e.xcretion.  may  be  more  appropriate  for  some 
compounds.  Other  derived  parameters,  for 
example  bioavailability,  half-life,  fraction  of 
unbound  drug,  and  volume  of  distribution 
may  be  of  value  in  interpreting  toxicokinetic 
data.  Thus,  the  selection  of  parameters  and 
time  points  has  to  be  made  on  a  case-by-case 
basis  considering  the  general  principles  as 
outlined  in  Section  3 

Nate  3  Satellite  groups  (Note  1)  to  toxicity 
studies  should  be  housed  in  conditions 
identical  to  those  provided  for  the  main  test 
animals  and  be  subject  to  the  same  dosing 
procedures  and  animal  husbandry 
procedures. 

Note  4  Increases  in  exposure  may  arise 
unexpectedly  as  a  result  of  non-linear 
kinetics' I  due  to  saturation  of  a  clearance 
process.  Increasing  exposure  may  also  occur 
during  the  course  of  a  study  for  those 
compounds  which  have  a  particularly  long 
plasma  half-life.  Careful  attention  should  also 
be  paid  to  compounds  which  achieve  high 
plasma  Cmax  values  over  comparatively 
short  time  penods  within  the  dosmg  interval. 
Conversely,  unexpectedly  low  exposure  may 
occur  during  a  study  as  a  result  of  auto- 
induction  of  metabolic  enz>Tnes. 

Note  5  If  samples  are  taken  from  main 
study  animals  it  should  be  considered 
whether  samples  should  be  taken  from  all  the 
dosed  animals  and  the  controls  in  order  to 
treat  all  animals  on  the  study  in  the  same 
way.  or  whether  samples  should  be  taken 
from  representative  subgroups  of  the  same 
size. 

Note  6  In  this  context,  a  no-toxic-effect 
dose  level'  (deemed  to  be  the  same  as  "no- 
observed-adverse-effect  dose  level')  is 
defined  as  a  dose  level  at  which  some 
pharmacological  response  may  be  observed, 
but  at  which  no  adverse  effect  is  found. 

Note  7  In  these  circumstances  it  should  be 
established  that  absorption  is  the  rate 
limiting  step  and  that  limitations  in  e.xposure 
to  the  administered  substance  are  not  due  to 
an  increased  clearance  by  metabolism. 

iVofe  8  The  Imiils  placed  on  acceptable 
volumes  which  can  be  administered  orally  to 
animals  may  constrain  the  dose  levels 
achievable  for  comparatively  non-toxic 
compounds  administered  as  solutions  or 
suspensions. 

NoJe  9  It  is  often  considered  unnecessary 
to  assay  samples  from  control  groups,  but 
samples  may  be  collected  and  then  assayed 
if  it  is  deemed  that  this  may  help  in  the 
interpretation  of  the  toxicity  findings,  or  in 
the  validation  of  the  assay  method. 

Note  10  Measurement  of  metabolite 
concentrations  may  be  especially  important 
when  documentation  of  exposure  to  human 
metabolite(s)  is  needed  in  the  nonclinical 


toxicity  studies  in  order  to  demonstrate 
adequate  toxicity  testing  of  these 
metabolites'. 

Note  1 J  It  is  recognized  that  measurement 
of  metabolite(s)  as  a  part  of  toxicokinetic 
evaluation  serves  only  to  assess  exposure  and 
cannot  account  for  possible  reactive 
intermediate  metabolites". 

Note  12  Treatment  regimen  encompasses 
dosage,  formulation,  route  of  administration, 
and  dosing  frequency. 

Note  13  The  first  repeat  dose  study 
incorporating  toxicokinetic  data  for  each 
species  is  normally  of  14  days'  duration  or 
longer. 

Note  14  Additional  studies  may  be 
necessary  in  order  to  compare  exposure  to 
the  compound  administered  in  diet  and  by 
gavage  or  by  routes  different  from  the 
intended  clinical  route. 

Note  15  Separate  pharmacokinetic  studies 
may  be  needed  in  order  to  establish  the 
pharmacokinetic  profile  in  species  and 
strains  selected  for  reproductive  toxicity 
studies  which  have  not  been  previously 
selected  for  general  toxicity  studies.  It  should 
be  noted  that  while  it  is  important  to 
consider  the  transfer  of  substances  entering 
the  embryo- fetal  compartment,  fetal  exposure 
is  the  parameter  which  is  most  often  assessed 
in  practice  and  expressed  as  "placental 
transfer'. 

Note  16  For  practical  reasons,  it  is 
normally  accepted  that  placental  transfer  has 
not  been  demonstrated  if  the  concentration  in 
the  whole  fetus  does  not  exceed  1%  of  the 
maternal  plasma  concentration. 
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Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Food  Advisory  Committee 

Dvte,  time,  and  place.  March  9  and 
_  10.  1994,  8  a.m.,  Salon  B,  Sheraton 
'  Crystal  City  Hotel.  1800  Jefferson  Davis 
H\v7.,  Arlington,  VA  22202. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  March  9, 
1994,  8  a.m.  to  5  p.m.;  open  committee 
discussion,  March  10,  1994,  8  a.m.  to 
12:45  p.m.;  open  public  hearing,  12:45 
p.m.  to  1:45  pra..  unless  public 
participation  does  not  last  that  long; 
open  committe  discussion,  1:45  p.m.  to 
5  p.m..  L>Tin  .A.  Larsen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS-5), 
Food  and  Drag  Administration,  200  C 
St.  SW.,' Washington.  DC  20204,  202- 
205-4727,  or  Cathenne  M.  DeRoever, 
Advisor/  Committee  Staff  (HFS-22), 
202-205-^?51.  FAX  202-205-4970. 
Geneia!  junction  of  the  committee. 
The  committee  provides  advice  on 
emerging  food  safety,  food  science,  and 
nutrition  issues  that  FDA  considers  of 
primary  importance  in  the  ne.xt  decade. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  by  close  of  business 
March  4,  1994.  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  thev  wish  to 
present,  the  names  and  addresses  of 


proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments.  If 
necessary,  comments  may  be  limited  to 
5  minutes  per  participant. 

Open  committee  discussion.  The 
committee  will  undertake  a  scientific 
discussion  of  the  safety  review  of  whole 
foods  produced  by  new  biotechnologies. 
A  genetically  modified  tomato  currently 
under  consideration  by  the  agency  will 
serve  as  the  focus  of  the  discussion. 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Register  less  than 
15  days  prior  to  the  meeting  because  of 
scheduling  difficulties  and  the  press  of 
other  committee  business.  The  next 
regularly  scheduled  meeting  of  the 
committee  is  tentatively  set  for  April  6 
through  8,  1994,  with  an  agenda 
scheduled  to  cover  3  days.  Attempts 
were  made  to  schedule  a  committee 
meeting  in  March  with  sufficient  time 
for  at  least  a  15-day  public  notice. 
However,  it  was  not  possible  to  find  a 
date  during  that  period  on  which  a 
quorum  of  committee  members  could 
meet  with  responsible  staff  from  the 
agency  and  other  affected  parties.  The 
agency  has  decided  that  it  is  in  the 
public  interest  to  hold  this  scientific 
discussion  on  March  9  and  10, 1994, 
even  If  there  is  not  time  for  the 
customary  15-day  public  notice. 

FDA  pubhc  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  pari  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 


14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  m,eeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  wriiing 
from  the  Freedom  of  Information  Otfice 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  appro.ximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Frpedum 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  Fpbraary  23.  1994. 
Jane  E.  Henr.ey, 

Deputy  Commissioner  for  Operations. 
[FRDoc.  94-4691  Filed  2-25-94;  11:10  am) 
BILLINQ  CODE  418<M}1-r 
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Public  Health  Service 

Subcommittee  of  the  National  Vaccine 
Advisory  Committee  (NVAC),  Public 
Meeting 

agency:  Office  of  the  Assistant 
Secretary'  for  Health,  HHS. 

summary:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health 
(OASH)  are  armouncing  the  forthcoming 
meeting  of  an  Ad  Hoc  Subcommittee  on 
Childhood  Vaccines. 

DATES:  Date,  Time  and  Place:  March  15. 
1994,  at  8:30  a.m.  to  5  p.m.,  6130 
Executive  Boulevard,  Conference  Room 
G,  Rockville,  Maryland  20852.  The 
entire  meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson,  D.P.A., 
Acting  Ejcecutive  Secretary,  National 
Vaccine  Advisory  Committee,  National 
Vaccine  Program  Office,  HHH  Building, 
room  730E,  200  Independence  Avenue. 
SW.,  Washington,  DC  20201,  (202)  401- 
8141. 

Agenda:  Open  Public  Hearing: 
Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
writing  on  issues  to  be  discussed  by  the 
Subcommittee.  Because  of  limited 
seating,  those  desiring  to  make  such 
presentations  should  make  a  request  to 
the  contact  person  before  March  9,  and 
submit  a  brief  description  of  the 
information  they  wish  to  present  to  the 
Subcommittee.  Those  requests  should 
include  the  names  and  addresses  of 
proposed  participants.  A  maximum  of 
10  minutes  will  be  allowed  for  a  given 
presentation,  but  the  time  may  be 
adjusted  depending  on  number  of 
persons  presenting.  Any  person 
attending  the  meeting  who  does  not 
request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting,  if  time 
permits,  at  the  Chairperson's  discretion. 

Open  Subcommittee  Discussion:  The 
Subcommittee  will  discuss  the  Institute 
of  Medicine's  (lOM)  report  entitled 
'"Adverse  Events  Associated  with 
Childhood  Vaccines"  and  the 
implications  of  the  findings  in  the 
report  for  several  DHiiS  activities.  The 
agenda  will  be  announced  at  the 
beginning  of  the  meeting. 

A  list  of  Subcommittee  members  and 
the  charier  of  the  N'VAC  Committee  will 
be  available  at  the  meeting.  Those 
unable  to  attend  the  meeting  may 
request  this  information  from  the 
contact  person. 


Datfd  Febrnan,'  22,  1994. 
Chester  A.  Robinson, 
Acting  Executive  Secretary,  NX'AC. 
[FR  Doc  94-4563  Filed  2-2&-94;  8:45  am] 

BILLING  CODE  4160-n-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-94-1051;  FR-3667-O-01] 

Amendment  of  Delegation  of  Authority 
from  the  Secretary  of  Housing  and 
Urban  Development  to  Officials  of  the 
Office  of  General  Counsel 

AGENCY:  Office  of  the  Secretary,  HUD. 

ACTION:  Notice  of  amendment  of 
delegation  of  authority. 

SUMMARY:  This  Notice  amends  a 
Delegation  of  Authority  from  the 
Secretar>-  of  HUD  to  officials  of  the 
Office  of  General  Counsel  so  that  it 
grants  the  authority  of  the  General 
Counsel  concurrently  to  the  Deputy 
General  Counsel  (Programs  & 
Regulations)  and  the  Deputy  General 
Counsel  (Qvil  Rights  &  Litigation)  as 
well  as  the  Deputy  General  Counsel 
(Operations).  The  position  identified  as 
"Dieputy  General  Counsel"  is  no  longer 
granted  concurrent  authority  because 
there  is  currently  no  position  so 
identified 

EFFECTIVE  DATE:  February  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kemieth  A.  Markison,  ,'\ssistant  General 
Counsel  for  Administrative  Law, 
Department  of  Housing  and  Urban 
Development,  room  10254,  451  7th 
Street  SW.,  Washington,  DC  20410, 
(202)  708-9983.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
Notice  amends  a  Delegation  of 
Authority  from  the  Secretary'  of  HUD  to 
officials  in  the  Office  of  General  Counsel 
so  that  it  grants  the  authority  of  the 
General  Counsel  concurrently  to  the 
Deputy  General  Counsel  (Programs  & 
Regulations)  and  the  Deputy  General 
Counsel  (Ci\il  Rights  &  Litigation)  as 
well  as  the  Deputy  General  Counsel 
(Operations).  The  position  identified  as 
"Deputy  General  Counsel"  is  no  longer 
granted  concurrent  authority  because 
there  is  currently  no  position  so 
identified. 

Accordingly,  the  Delegation  of 
Authority  published  in  the  Federal 
Register  on  }anuarv  31,  1989  at  54  FR 
4913  (Docket  No.  0-69-893;  FR-2595) 
is  amended  as  follows: 


Amendment  of  Delegation  of  Authority 

1.  Section  A  of  the  Delegation  of 
Authority  pubfished  on  January  31, 
1989  at  54  FR  4913  (Docket  No.  D-«9- 
893;  FR-2595)  is  amended  by  deleting 
the  reference  to  the  Deputy  General 
Counsel,  because  there  is  currently  no 
position  so  identified,  and  substituting 
the  new  positions  of  Deputy  General 
Counsel  (Programs  &  Regulations)  and 
Deputy  General  Counsel  (Civil  Rights  & 
Litigation). 

2.  Section  C.  Paragraph  1  of  the 
Delegation  of  Authority  published  on 
January  31,  1989,  at  54  FR  4913  (Docket 
No.  E>-i9-893;  FR-2595)  is  amended  by 
deleting  the  reference  to  the  Deputy 
General  Counsel,  because  there  is 
currently  no  position  so  identified,  and 
substituting  the  new  positions  of  Deputy 
General  Counsel  (Programs  & 
Regulations)  and  Deputy  General 
Counsel  (Civil  Rights  &  Litigation). 

3.  Section  C,  Paragraph  5  of  the 
Delegation  of  Authority  published  on 
January  31,  1989  at  54  FR4913  (Docket 
No.  D-«9-893;  FR-2595)  is  amended  by 
deleting  the  reference  to  the  Deputy 
General  Counsel,  because  there  is 
currently  no  position  so  identified,  and 
substituting  the  new  positions  of  Deputy 
General  Counsel  (Programs  & 
Regulations)  and  Deputy  General 
Counsel  (Civil  Rights  &  Litigation). 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urtian  Development  Act  (42 
U.S.C.§  3535(d)). 

Dated:  February  17,  1994. 
Henry  G.  Cisneros, 
Secretary  of  Housing  and  L'rban 
Development. 
[FR  Doc.  94-4529  Filed  2-2&-94:  8:45  am) 

BILLING  CODE  4210-32-M 


Office  of  Administration 
[Docket  No.  N-©4-3725] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  0MB  Desk 
Officer.  Office  of  Management  and 
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Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFCi=*iAT'ON  CO?^ACT: 
Kay  F  Weaver.  Rt'_,..,r'.s  Mdr.agement 
Officer,  Dppan::.-':'  jf  .Housir.g  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toU-free  numljer.  Copies  of  the  proposed 
forms  and  ether  available  documents 
submined  to  0MB  may  be  obtained 
from  M.>.  Weaver. 

SUPPLEMENTARY  WFORMATtON:  The 
Department  hds  .'sub.T.itted  the  proposal 
for  the  coiiection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
.\ct  (44  U.S.C.  chapter  35). 

The  Notice  hsts  the  following 
information:  (1)  The  title  of  the 
inform-" 'ion  colietrtion  prrposa);  (2)  the 
office  of  the  agency  to  collec-t  the 


information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agciacy  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  houK  of  response;  (8) 
whether  the  propc!^l  is  new  or  an 
e.xtensioQ,  reinstatement,  or  revision  of 
an  information  coiiection  requireraenfi    ' 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Dated:  February  18.  19{>4. 

David  Christy, 

Acting  Director,  ffi-Vf  Policy  and  Management 
Division. 

Proposal:  Cost  Certification  Forms. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
forms  are  used  by  mortgagors  and 
contractors  for  requests  of  construction 
advances  and  certificaticn  of  actual  cost. 
The  forms  are  needed  by  HUD  to  issue 
advances  and  assure  that  mortgage 
proceeds  are  used  solely  for 
construction  costSj^ 

Fcnn  number  FFLA-2205-A,  HUD- 
2328,  and  HUD-92330-A. 

Respondents:  Businesses  or  Other 
For-Profit  and  Non-Profit  Institutions. 

Frequency  of  submission:  On 
Occasion. 

Reporting  burden: 


Number  of 

responctents 


Freoue'Ky 
oi  re- 
sponse 


Hours  pef 
resporee 


hoys 


FHA-22'05-A  ... 

HUD-2328 

HUD-92330-A 


75 
500 
350 


8 

600 

8 

4,000 

40 

14,000 

TotcJ  estimated  burden  hours:  18,500. 

Status:  Extension. 

Contact:  Roger  KLramer,  HUD.  (202) 
70&-O743,  Joseph  F.  Lackev,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  Febmary  la.  1»54. 

Proposal:  Evaluation  of  the  HOPE  for 
Elderly  Independence  Demonstration 
Program. 


Evaluation 


Office:  Policy  Development  and 
Research. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
national  evaluation  of  the  HOPE  for 
Elderly  Independence  Demonstration 
Program  will  test  the  effectiveness  of 
combining  housing  with  supportive 
services  to  assist  frail  elderly  persons  to 


continue  to  live  independently.  The 
evaluation  will  also  doomient  how 
grantees  have  implemented  their 
demonstrations. 

Form  number:  None. 

Respondents:  Individuals  or 
Households  and  State  or  Local 
Governments. 

Frequency  of  submission:  Biennially. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


BurcJen 

nouTs 


2,130 


1  05 


2,245 


Total  estimated  burden  hours:  2^45. 

Status:  New. 

Contict:  Priscilla  Prunella,  HUD, 
(202)  70? -3700,  Joseph  F.  Uckey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  Februa.'y  18, 1994. 

[FR  Doa  94-t626  Filed  2-28-94:  8:45  araj 
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[Oockel  No.  R-94-1707;  FR-a553-N-02] 

Submission  of  Proposed  Information 
Co'iect'on  to  OMB 

agency:  Office  of  Administration,  HUT). 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Ofilce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  ?.=?  ner-A-ork 
P.eduction  Act.  The  Depart. neat  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  TDC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  .Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 


telephone  (202)  70&-OO50.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
subirdtted  to  OMB  may  be  obtained 
borr.  Ms.  Wea-.-er. 

SUPPLEMENTARY  INFORMATJON:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
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of  the  public  will  be  affected  by  th.c 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  February  15,  1994. 
John  T.  Murphy, 

Directcr.  IRM  Policy  and  Management 
Division. 

Proposal:  Tenant  Participation  and 
Tenant  Opportunities  in  PubHc  Housing 
(24  CFR  964— FR-3568). 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
re\ision  of  the  24  CFR  964  will  allow  for 
broader,  more  flexible  programs  aimed 


at  economic  uplift  for  public  housing 
resident  organizations  to  participate  and 
receive  grant  funds.  Family  Investment 
Centers  will  provide  grants  to  PHAs  and 
IHAs  to  enable  famihes  to  have  greater 
access  to  education  and  job 
opportunities  to  achieve  self-sufficiency 
and  independence. 

Form  number:  None. 

Respondents:  State  or  Local 
Governments,  Non-Profit  Institutions 
and  Small  Businesses  or  Organizations. 

Frequency  of  submission:  On 
Occasion  and  Recordkeeping. 

Reporting  burden: 


Nu.Tiber  of 
responoents 


Frequency 
of  re- 
sponse 


Hours  per 
response 


Burden 
hours 


lnforrr;ation  Collection 
Recordkeeping  , 


1,500 
1.500 


Varies 

1 


34,500 
1,500 


Total  estimated  burden  hours:  36,000. 

Status:  Revision. 

Contact:  Dorothy  Walker,  HUD,  (202) 
708-3611.  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  February  15, 1994. 
[FR  Doc.  94-4627  Filed  2-28-94;  8:45  am] 

BILUNG  CODE  «21(M)1-M 


[Docket  No.  R-94-1655;  FR-3384-N-03]. 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  OfTice  of  Administration,  HUD. 
ACTION:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
renew,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
tlie  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver.  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docim:ients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitied  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  pubHc  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d) 

the  Department  of  Housing  and  Urban 

velopment  Act,  42  U.S.C.  3535(d). 

Dated:  February  15,  1994. 
John  T.  Murphy, 

Director.  IRM  Policy  and  Management 
Division. 

Proposal:  Preservation  of  Multifamily 
Low-Income  Housing  (FR-3384). 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
information  collection  is  the  result  of 
statutory  requirements  resulting  from 
Title  III  of  the  Housing  and  Community 
Development  Act  of  1992.  The 
information  collection  will  be  used  to 
monitor  assistance  grant  programs  and 
to  give  residents  more  information  on 
the  status  of  the  projects  in  which  they 
reside. 

Form  number:  None. 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit,  and  Non-Profit  Institutions. 

Frequency  of  submission:  On 
Occasion. 

Reporting  burden: 


Number  of 
respondents 


Frequerx:y 
of  re- 
sponse 


Hours  per 
response 


Burden 
hours 


Information  Collection 


200 


1 


40 
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Total  estimated  burden  hours:  40. 

Status:  Extension. 

Contact:  Betsy  KeeJer,  HUD,  (202) 
708-1 142.  Joseph  F,  Lackey,  jr.  OMB, 
(202)  395-7316. 

Udted;  Febrjary  15,  1994. 

irR  Doc.  94-^628  FUed  2-28-94;  8:45  aa.] 

EILUMO  COOe  4210-01-»l 


Office  of  the  Assistant  Secretary  for 
hous;^g — Federal  Housing 
Commissioner 

(Docket  No.  N-94-J48a;  FB-3288-N-05] 

NOFA  for  Technical  Assist^ince 
Planning  Grants  for  Resident  Groups, 
Community  Groups,  Com.Tiunlry- 
Based  Nonprofit  Organizations 
(CEOs),  and  Resident  Councils  (RCs) 
Under  the  Low-Income  Housing 
Preservatfon  and  Resident 
Homeownership  Act  of  1990:  Technical 
Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HL'D. 
ACTION:  Technical  amendment  to  NOFA. 

SUMMARY:  This  notice  amends  the  NOFA 
published  at  57  FR  4C570  (September  3. 
1992)  and  amended  at  57  FR  56929 
(December  1,  1992)  and  58  FR  8765 
(February  17.  1993).  to  allow  funding  of 
eligible  grant  activities  prior  to  the  grant 
award  if  there  is  a  delay  in  the  award 
subsequent  to  submission  of  an 
acceptable  application  package.  For  a 
variety  of  reasons,  numerous  grantees 
under  this  NOFA  have  not  been 
awarded  grants  during  tho  appropriate 
selection  tiraefranie.  Dje  to  the  time- 
sensitive  nat'ore  of  the  Preservation  sales 
program,  grantees  in  thpse  cases  may  be 
precludf  d  from  moving  foPA'ard  with 
activities  critical  to  achieving  a  resident- 
supported  purchase  in  a  timely  manner. 
Ttus  notice  amends  the  cxirront  NOFA 
to  allow  funding  for  grant  activities 
performed  s-ibsequent  to  the  30-Gay 
departmental  application  review  period, 
if  the  Department  has  not  yet  awarded 
grant  funds.  Because  there  can  be  no 
guarantee  of  funding  prior  to  grant 
award,  activities  performed  prior  to 
grant  award  are  performed  at  the 
applicajil's  own  risk.  All  activities 
performed  must  have  been  included  in 
the  applicant's  original  subm.ission 
package  and  no  funds  will  be  released 
to  the  recipient  until  after  a  grant  is 
formally  awarded.  This  amendment 
applies  to  all  grants  awarded  under  this 
NOFA. 

FOfl  FURTHEI^  1NFCRMA"^!0N  CONTACT: 
Kevin  ).  E^st,  Director,  Preservation 
Division,  Department  of  Housing  and 


Urban  Development,  room  6284,  451 
Seventh  Street  N\V.,  Washington.  DC 
20410;  telephone  (202)  708-2300.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY  (1-800- 
877-8339)  or  202-708-9300.  (Except  for 
the  TDD  number,  telephone  numbers 
are  not  toll  free). 

SUPPt.EMEHTARY  INFORMATION: 
Accordingly.  FR  Doc  92-21232. 
published  at  57  FR  40570  (September  3, 
1992)  and  amended  at  57  FR  56929 
(December  1,  1992)  and  at  58  FR  8766 
(February  17,  1993).  is  further  amended 
to: 

(1)  On  page  40571,  section  LB.  fourth 
paragraph  is  revised  to  read  as  follows: 

/  Purpose  and  Substantive  Description 


B.  Allocation  of  Amoimts 

•        •        •        •        • 

Any  expenses  incurred  by  an 
applicant  prior  to  being  awarded  a  grant 
under  this  NOFA  will  not  be  reimbursed 
from  the  grant  unless  the  grant  award  is 
delayed  by  the  Department.  In  such 
case,  funds  for  grant  activities  which  are 
included  In  the  original  application 
submission  and  performed  prior  to  grant 
award  but  beginning  no  earlier  than  30 
days  after  an  acceptable  application 
submission  may  be  reimbursed  at  grant 
award.  Once  a  Plan  of  Action  is 
approved  and  the  purchase  completed, 
the  purchaser  may  be  reimbursed  for 
certain  expenses  prirsuant  to  24  CFR 
248.157(m)  (6)  and  (7)  that  are  not 
covered  by  grants  received  under  this 
NOFA. 


(2)  On  page  40573.  paragr.;ph  I.H.  (7) 
is  revised  to  read  as  follows: 


/.  Purpose  and  Substantive  Description 

*  •        *        •        • 

(H)  Ineligible  Acti\ities: 
»        «        •        *        • 

(7)  Activities  completed  prior  to  the 
date  .funding  is  approved  under  this 
NOFA,  or  in  the  case  of  a  grant  award 
that  is  delayed  beyond  the  30  day 
application  review  p^od,  prior  to  30 
days  after  an  acceptable  application 
submjssion.  In  the  latter  case,  all 
activities  must  be  included  in  the 
original  grant  application  submission 
package  and  funds  will  not  be  released 
prior  to  grant  award. 

*  »        •        •        » 

Authority:  12  U  S.C.  1715  etseq..  42  U.S  C 

3535(d). 


Doted:  Feb-Tiary  23, 1994. 
Nicolas  P.  Retslnas. 

.  Assistant  Secretary  far  Housing — Federal 
Housing  Commissioner. 
|FR  Doc  94-4533  Filed  2-28-94:  8  45  am] 
BILUMO  COOC  «?1««7-P 


Office  of  the  Secretary 

[Docket  Na  [>-^4-1053;  FR-365;-C>-0lI] 

Delegation  of  Authority  for  Indian 
Programs 

agency:  Office  of  the  Secretary.  IIUD. 
ACTiC'N:  Notice  of  delegation  of 
authority. 

SUMMARY:  This  delegation  of  authority 
revokes  the  authority  to  admiuister  the 
Community  Development  Block  G.-ant 
Program  for  Indian  Tribes  and  .Maska 
Natives  presently  delegated  to  the 
Assistant  Secretary  for  Ccmm unity 
Planning  and  Development  and 
delegates  the  authority  to  the  ,A.<;sistant 
Secretary  for  Pubhc  and  Indian 
Housing. 

EFFECTIVE  DATE:  February  15,  19^. 
FOB  FUFTTHER  INFORMATION  CONTACT: 
Do.mlnic  A.  Nessi,  Director,  Office  of 
Native  American  Programs.  Office  of 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
room  4140,  45  7th  Street  SVV.,  telephone 
(202)  708-1015.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Section 
902  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L  102- 
550;  October  28,  1992)  ("Housing  Act  of 
1992")  established  a  new  office  for 
Indian  and  Alaska  Native  progrEirts  to 
be  located  within  Xhs  OlTice  of  Public 
and  Indian  Housing.  The  Housing  Act  of 
1992  states  that  the  o:Tice  is  to  be 
headed  by  the  Special  Assistant  for 
Indian  and  Alaska  Native  Programs. 
Subsequent  Congressional  guidance 
indicated  that  it  would  not  be 
inappropriate,  however,  for  the  bead  of 
the  o lEce  to  have  a  different  job  titje. 

The  Department  is  therefore 
estabhshing  within  the  Office  of  Public 
and  Indian  Housing,  the  Office  of  Native 
American  programs,  to  be  headed  by  a 
EKrector.  According  to  tho  statute,  the 
office  is  to  administer  and  coordinate  all 
programs  of  the  Department  relating  to 
Indian  and  Alaska  Native  housing  and 
community  development.  The  office  is 
responsible  for  directing,  coordinating, 
and  assisting  in  managing  HUD  field 
offices  that  administer  Indian  a.nd 
Alaska  Native  programs.  The  statute 
also  provides  that  the  office  is 
responsible  for  administering  the 
provision  of  assistance  to  Indian  tribes 
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under  the  Community  Development  Act 

of  1974. 

In  a  redelegalion  of  authority 
appearing  elsewhere  in  the  Federal 
Register  today,  the  Assistant  Secretary 
fcr  Public  and  Indian  Housing  is 
revoking  all  authority  previously 
redelegated  to  HUD  Regional 
Administrators  with  respect  to  Indian 
and  Alaska  Native  programs,  as  well  as 
any  further  redelegations  of  that 
authority,  and  redelegaUng  the  authority 
(including  all  authority  with  respect  to 
the  Community  Development  Block 
Grant  Program  for  Indian  Tribes  and 
Alaska  Natives)  to  the  Director,  the 
Deputy  Director  for  Headquarters 
Operations,  and  the  Deputy  Director  for 
Field  Operations,  OfHce  of  Native 
American  Programs. 

The  present  delegation  of  authority 
revokes  from  the  Assistant  Secretary  for 
Community  Planning  and  Development 
and  delegates  to  the  Assistant  Secretary 
for  Public  and  Indian  Housing  the 
power  and  authority  to  administer  the 
Commur.ity  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
Natives  under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301  etseq.y 

Therefore,  the  Secretary  delegates  as 
follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  the  Department  of 
Housing  and  Urban  Development 
delegates  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  all  power 
and  authority  with  resf)ect  to  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
Natives,  pursuant  to  Title  I  of  the 
Housing  and  Community  Development 
Ac-t  of  1974  (42  U.S.C  5301  et  seq.], 
except  as  provided  in  Section  B  of  this 
delegation  of  authority. 

Section  B.  Authority  Excepted 

The  authority  delegated  under  Section 
A  does  not  include  the  power  to  sue  and 
be  sued. 

Section  C.  Revocation  and  Super sed  ore 

This  delegation  revokes  in  part  the 
delegation  of  authority  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development  published  in  the  Federal 
Register  on  October  25, 1983  at  48  FR 
49384,  with  respect  to  the  Ccmmunity 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaska  Natives, 
pursuant  to  Title  I  of  the  Housing  and 
Ccirmunity  Development  Act  of  1974 
(42  U.S.C.  5301  et  seq)  as  well  as  the 
redelegations  of  authority  published  at 
43  FT^  34102  and  45  FR  67157. 

Authority:  Title  I,  Housins  and  Community 
Development  Act  of  1974  (42  U.S.C  5301  et 


seq],  as  amended.  Section  7(d),  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated;  February  15.  1994. 
Henry  Cisneros, 

SecKt:iry.  Department  of  Housing  and  Vrixin 

Development 

IFR  Doc.  94-^531  Filed  2-28-94;  8:45  am) 

BILUMO  COC€  «n»^33-M 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  D-94-t063;  F R-3657-Q-02] 

Redeiegation  of  Authoriry  for  Indian 
Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  The  Assistant  Secretary  for 
Public  and  Indian  Housing  is  revoking 
all  authority  previously  redelegated  to 
HUD  Regional  .Administrators  with 
respect  to  Indian  and  Alaska  Native 
programs,  as  well  as  any  further 
redelegations  of  that  authority,  and 
redelegating  that  authority  to  the 
Director,  the  Deputy  Director  for 
Headquarters  Operation?^  and  the 
Deputy  Ehrector  for  Field  Operations, 
Office  of  Native  American  Programs. 
EFFECrr/E  DATt:  February  15, 1994. 
FOR  FURTHER  INFORMATfON  CONTACT: 
DominT  A.  Nessi,  Dirf  ctcr,  Office  of 
Native  American  Programs,  OfEce  of 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
room  4140,  451  7th  Street  SW., 
telephone  (202)  708-1015.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  »NFORMAT>ON:  Section 
902  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550;  October  28,  1992)  ("Housing  Act  of 
1992")  estabhshed  a  new  office  for 
Indian  and  Alaska  Native  programs  to 
be  located  within  the  Office  of  Public 
and  Indian  Housing.  The  Housing  Act  of 
1992  states  that  the  ofSce  is  to  be 
headed  by  the  Special  Assistant  for 
Lidian  and  Alaska  Native  Programs. 
Subsequent  Congressional  guidance 
indicated  that  it  would  not  be 
inappropriate,  however,  fcr  the  head  of 
the  oiLce  to  have  a  di:Terent  job  title. 

The  Dep.^rtment  is  therefore 
establishing  w-.thin  the  Office  of  Public 
and  Indian  Housing,  the  Office  of  .Native 
American  programs,  to  be  headed  by  a 
Director.  According  to  the  statute,  the 
office  is  to  administer  and  coordinate  all 
programs  of  the  Department  relating  to 
Indian  and  Alaska  Native  housing  and 


community  development.  The  office  is 
responsible  for  directing,  coordinating, 
and  assisting  in  managing  HUD  field 
offices  that  administer  Indian  and 
Alaska  Native  programs.  The  statute 
also  provides  that  the  office  is 
responsible  for  administering  the 
provision  of  assistance  to  Indian  tribes 
under  the  Community  Development  Act 
of  1974. 

In  a  delegation  of  authority  appearing 
elsewhere  in  the  Federal  Register  today, 
the  responsibility  for  administering  and 
delivering  the  Cx»mmunity  Development 
Block  Grant  Program  for  Indian  Tribes 
and  Alaska  Natives  under  Title  1  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5301  et  seq). 
presently  delegated  to  the  Assistant 
Secretary  for  Community  Plarming  and 
Development  is  revoked,  and  the 
authority  is  delegated  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

The  present  redelegation  of  authority 
revokes  all  authority  previously 
redelegated  by  the  Assistant  Secretary 
for  Pubhc  and  Indian  Housing  to  HUD 
Regional  Administrators  with  respect  to 
Indian  and  Alaska  Native  programs,  and 
any  further  redelegations  of  that 
authority,  and  redelegates  that  authority 
(including  all  authority  with  respect  to 
Lhe  Community  Development  Block 
Grant  Program  for  Indian  Tribes  and 
Alaska  Natives)  to  the  Director,  the 
Dtputy  Director  for  Headquarters 
Operations,  and  the  Deputy  Director  for 
Field  Operations,  Office  of  Native 
American  Programs. 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Public  and 
Indian  Housing  redelegates  to  the 
Director,  the  Deputy  Director  for 
Headquarters  Operations,  and  the 
I>puty  Director  for  Field  Operations, 
Office  of  Native  American  Programs,  all 
autriority  with  respect  to  the 
Dtjpartment  of  Housing  and  Urban 
Development's  programs  f  jr  Indians  and 
Alaska  NatiA'es.  AriiOng  Lhe  specific 
authorities  redelegated  are: 

1.  All  power  and  authority  wth 
respect  to  the  management  and 
development  or  acqui'.ition  of  public 
housing  for  Indian  families,  incluuing 
the  modernization  of  existing  public 
hoasir.g  pro|«»cts  for  Lilian  fimilies 
piirsuant  to  the  United  States  Housing 
Act  of  1937  |42  U.S.C.  1437  et  seq  ).  and 
the  dt-^elopmcnt  or  acquisition  ci 
public  housing  under  the  Mutual  Help 
Homeownership  Opportunity  Program 
under  Section  202  of  the  Act  (42  U.S.C. 
1437bb). 

2.  All  pov^er  and  authority  wilh 
respect  to  the  HOME  Investment 
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Partnerships  (HOME)  Program  for 
Indian  tribes  (42  U.S.C.  12701  et  seq). 

^  All  power  and  authority  with 
respect  to  the  Indian  community 
de'veiopment  block  grant  program, 
pursuant  to  Title  1  of  the  Housing  and 
Community  Development  Act  of  1974 
(■;2  U.S.C.  5301  et  seq.),  as  amended. 

4.  The  authonty  to  approve  or  to 
approve  conditionally  homeownership 
plans  submitted  by  IHAs  under  the 
section  5(h)  Homeownership  Program — 
pursuant  to  24  CFR  part  905,  subpart  P 
(Sections  905  1001-1021).  This  includes 
the  authority  to  execute  implementing 
agreements  under  24  CFR  905.1019. 

Section  B.  Authority  Excepted 

The  aLrthority  redelegated  under 
Section  A  does  not  include  the  power  to 
su"  and  be  sued  or  the  power  to  issue 
or  waive  rules  and  regulations. 

Section  C  Revocation  and  Supersedure 

This  redelegation  revokes  and 
supersedes  all  redelegations  of  authority 
to  Regional  Administrators,  and  any 
further  redelegations  of  that  authority, 
with  respect  to  Indian  and  Alaska 
Native  programs. 

Among  the  specific  redelegations 
revoked  or  revoked  in  part  are: 

1.  The  redelegation  of  authority 
published  at  57  FR  46401.  October  8, 
1992. 

2.  The  redelegation  of  authority 
published  at  57  FR  12516,  April  10. 
1992,  with  respect  to  Indian  Housing 
Authorities  only. 

3.  The  redelegation  of  authority 
published  at  56  FR  56524,  November 

5,  1991,  with  respect  to  Indian 
Housing  Authorities  only. 

4.  The  redelegation  of  authority 
published  at  51  FR  27604,  August  1, 
1986. 

Authority;  Section  902,  Housing  and 
Community  Development  Act  of  1992; 
Section  7(d),  Department  of  Housing  and 
I  rban  Development  Act  (42  U.S.C.  3535(d)). 

Djted  Ff!bruar>' 15,  1994. 
Michael  B.  lanis, 

Cenerjl  Deputy-  Assistant  Secretary  for  Public 

Housing 

|FR  Doc.  94-4532  Filed  2-28-94;  8;45  am] 

BILUNQ  COOe  4210-33-M 


Office  of  ttie  General  Counsel 

[Docket  No.  D-94-1052;  FR-3666-O-01] 

Order  of  Succession,  Acting  General 
Counsel 

AGENCY;  Office  of  the  General  Counsel, 

HL'D 

ACTION:  Order  of  succession. 


SUMMARY:  The  General  Counsel  for  the 
Department  of  Housing  and  Urban 
Development  is  issuing  this  Order  of 
Succession  of  officials  authorized  to 
ser\'e  as  Acting  General  Counsel  when, 
by  reason  of  absence,  disability,  or 
vacancy  in  office,  the  General  Counsel 
is  not  available  to  exercise  the  powers 
or  perform  the  duties  of  the  Office. 
EFFECTIVE  DATE:  January  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  Administrative  Law, 
Department  of  Housing  and  Urban 
Development,  room  10254,  451  7th 
Street  SW..  Washington,  DC  20410, 
(202)  708-9983.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
General  Counsel  for  the  Department  of 
Housing  and  Urban  Development  is 
issuing  this  Order  of  Succession  of 
officials  authorized  to  serve  as  Acting 
General  Counsel  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  General  Counsel  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Offite.  The  authorization 
to  act  under  this  Order  is  subject  to  the 
120-day  fimitation  of  the  Vacancies  Act, 
5  U.S.C.  3348,  whereby  a  vacancy 
caused  by  death  or  resignation  of  an 
appointee,  whose  appointment  is  vested 
in  the  President  by  and  with  the  advice 
and  consent  of  the  Senate,  may  be  filled 
temporarily  for  not  more  than  120  days. 

Accordingly,  the  General  Counsel 
designates  the  following  order  of 
succession: 

Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  General  Counsel  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Office  of  the  General 
Counsel,  the  following  are  hereby 
designated  to  serve  as  Acting  General 
Counsel: 

(1)  Deput>' General  Counsel  (Programs  & 
Regulations) 

(2)  Deputy  General  Counsel  (Civil  Rights  & 
Litigation] 

(3)  Deputy  General  Counsel  (Operations) 

(4)  Associate  General  Counsel  for  Assisted 
Housing  and  Community  Development 

(5)  Associate  General  Counsel  for  Legislation 
and  Regulations 

(6)  AsscKiate  General  Counsel  for  Program 
Enforcement 

(7)  Associate  General  Counsel  for  Insured 
Housing  and  Finance 

(8)  Associate  General  Counsel  for  Equal 
Opportunity  and  Administrative  Law 

(9)  Associate  General  Counsel  for  Litigation 

These  officials  shall  serve  as  Acting 
General  Counsel  under  this  order  of 
succession  in  the  order  specified  herein 
and  no  official  shall  serve  unless  all  the 


other  officials,  whose  position  titles 
precede  his/hers  in  this  order,  are 
unable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  office.  If  all  the 
officials  designated  in  this  order  of 
succession  are  unable  to  serve  as  Acting 
General  Counsel  by  reason  of  absence, 
disability  or  vacancy  in  office,  officials 
designated  to  serve  as  acting  officials  for 
these  designated  officials  (designees) 
will  serve  in  the  same  order  of 
succession  as  their  principals. 

Officials  ranking  oelovv  the  Deputy 
General  Counsel  (Operations)  in  the 
above  Order  of  Succession,  and  their 
designees,  while  serving  as  Acting 
General  Counsel,  may  only  take  actions 
with  the  approval  of  the  Special 
Assistant  to  the  General  Counsel. 

Authorization  to  serve  as  Acting 
General  Counsel  shall  not  exceed  120 
days  pursuant  to  the  Vacancies  Act,  5 
U.S.C.  3348. 

Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act,  42  U.S.C.  3535(d). 

Dated:  January  13, 1994. 
Nelson  A.  Diaz, 

Genera/ Counsel. 

[FR  Doc.  94-4530  Filed  2-28-94;  8:45  am) 

BILLING  COOE  421(M>1-M 


Office  of  the  Manager 

[Docket  No.  D-94-1050;  FR3652-D-01] 

New  Orleans  Field  Office  Region  VI 
(Fort  Worth);  Designation 

AGENCY:  Department  of  Housing  and 

Urban  Development. 

ACTION:  Designation  of  order  of 

succession. 

SUMMARY:  The  Manager  is  designating 
officials  who  may  ser\'e  as  Acting 
Manager  during  the  absence,  disability, 
or  vacancy  in  the  position  of  the 
Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  January  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rjta  \'inson,  Director,  Management  and 
Budget  Division,  Office  of 
Administration,  Fort  Worth  Regional 
Office,  Department  of  Housing  and 
Urban  Development,  1600 
Throckmorton,  P.O.  Box  2905,  Fort 
Worth,  TX  76113-2905,  Telephone 
(817)  885-5451  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  the  Manager,  with  all  the 
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powers,  functions,  and  duties 
redelegated  or  assigned  to  the  Manager. 
Provided  ttiat  no  official  is  authorized  to 
serve  as  Acting  Manager  unless  all 
preceding  listed  officials  in  this 
designation  are  unavailable  to  act  by 
reason  of  absence,  disability,  or  vacancy 
in  the  position; 

1.  Manager, 

2.  Director  of  Community  Planning 
and  Development, 

3.  Chief  Coimsel, 

4.  Director  of  Public  Housing, 

5.  Director  of  Housing  Management, 

6.  Director  of  Housing  Development, 

7.  Director  of  Fair  Housing  and  Equal 
Opportimity. 

This  designation  supersedes  the 
designation  effective  September  20, 
1993,  pubhshed  in  the  Federal  Register 
issue  of  November  12,  1993  (58  PR 
60047). 

Authority:  Delegation  of  Authority  by  the 
Secretary  of  Housing  and  Urban 
Development,  effective  October  1, 1970;  36 
FR  3339.  February  23,  1971. 
Robert  J.  Vasquez, 
Manager.  New  Orleans  Office. 
Frank  L.  Davis, 

Acting  Regional  Administrator — Regional 
Housing  Ccmmissioner,  Region  VI (Fort 
Worth). 
[FR  Doc.  94-4629  Filed  2-28-»4;  8:45  am) 

SILUNQ  CODE  4210-01-M 


U.S.  DEPARTMENT  OF  THE  INTERSOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicant  has  appbed 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Spedes  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-785148 

Applicant:  Ogden  EnvirotuneataJ  4  Energy 
Services  Co..  Inc. 

The  applicant  requests  a  permit  to 
take  (sacrifice)  15  male  and  15  female 
Riverside  fairy  shrimp  {Streptocephalus 
wcctoni)  for  voucher  specimens 
obtained  from  vernal  pools  at  Naval  Air 
Station,  Miramar,  San  Diego  County  for 
scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  Nonh  Fairfax  Drive, 
Room  432.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 


available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  .\ct,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c),  ArUngton, 
Virginia  22203.  Phone:  (703/355-2104); 
FAX:  (703/3  58-2281). 

Dated:  February  24, 1994. 
Margaret  TIeger, 

Acting  Chief,  Brcnch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  94—4517  Filed  2-28-94;  8:45  ami 

BILUNQ  CODE  4310-69-P 


DEPARTMENT  OF  THE  INTERfOR 

Fish  and  Wildlife  Service 

Availability  of  Finding  of  Mo  Slgnifteant 
Impact  and  Environmental  Assessment 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  a  Residential 
Development  in  Baldwin  County,  AL 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 
ACDON:  Notice. 

SUMMARY:  D&E  Investments.  Limited 
(Apphcant),  has  applied  to  the  Fish  and 
Wildhfe  Service  (Service)  for  an 
incidental  take  f)ermit  pursuant  to 
section  10(a)(l)CB)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
would  authorize  for  a  period  of  30  years 
the  incidental  take  of  an  endangered 
species,  the  Alabama  beach  mouse 
[Peromyscus  polionotus  ainmcbates), 
known  to  occupy  lands  owned  by  the 
Apphcant  in  Gulf  Shores,  Baldwin 
County,  Alabama. 

The  Service  also  announces  the 
availabihty  of  an  en»irormienta] 
assessment  (EA)  and  habitat 
conser\'ation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  requests  to  the  addresses  below. 
The  Service  is  soliciting  data  on 
Peromyscus  polionotus  ammobates  in 
o!-der  to  assist  in  the  requirement  of  the- 
intra-Service  consultation.  This  notice 
also  advises  the  public  that  the  Service 
has  made  a  preliminan,'  determination 
that  issuing  the  incidental  take  permit  is 
not  a  major  Federal  action  sigmficantly 
affecting  the  quahty  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
En\ironmental  Policy  Act  of  1969,  as 
amended.  The  Finding  of  No  Significant 
Impact  is  based  on  information 
contained  in  the  EA  and  HCP.  The  finai 


determination  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice.  This  notice  is  provided  pursuant 
to  section  10(c)  of  the  Act  and  National 
Environmental  PoUcy  Act  Regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application.  EA  and  HCP  should  be 
received  on  or  before  March  31, 1994. 
ADDRESSES:  Persons  wishing  to  re\'iew 
the  apphcation  may  obtain  a  copy  by 
writing  the  Service's  Southea.st  Regional 
Office,  Atlanta.  Georgia.  Persons 
wishing  to  review  the  EA  or  HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jackson,  Mississippi,  Field 
Office.  Documents  will  also  be  available 
for  pubhc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Regional  Office,  or  the  field  office. 
Written  data  or  comments  concerning 
the  application,  EA  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-787172  in 
such  comments. 

Assistant  Regional  Director.  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  suite  200,  Atlanta.  Georgia 
30345,  (telephone  404/679-7110,  fax 
404/679-7081). 

Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  6578  Dogwood  View 
Parkway,  suite  A,  Jackson.  Mississippi 
39213  (telephone  601/965-4900,  fax 
601/965-^340). 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  Neal  at  the  above  Jackson, 
Mississippi,  Field  Office. 
SUPPLEMENTARY  IMFORMATKJN: 
Peromyscus  polionotus  anunobates  is  a 
subspecies  of  the  common  oldfield 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  knowTi 
current  range  of  Peromyscus  polionotus 
a.mir.obotes  extends  from  Fort  Morgan 
eastward  to  the  western  terminus  of 
Alabama  Highway  182,  including  the 
Perdue  Unit  on  the  Bon  Secour  National 
Wildlife  Refuge.  The  sand  dune  systems 
inhabited  by  this  species  are  not 
uniform;  several  habitat  types  are 
distinguishable.  The  depth  of  the  habitat 
from  the  beach  inland  varies  depending 
on  the  configuration  of  the  sand  dune 
system  and  the  vegetation.  Generally, 
these  habitat  zones  are  considered  as 
primary  dune  (dunes  immediately 
fronting  the  beach)  supporting  sea  oats 
and  other  widely  scattered  grasses,  an 
Interdune  area  consisting  of  other 
grasses,  and  sedges,  and  a  secondary 
done  zone  supporting  small  trees  and 
shrubs.  The  Applicant  proposes  to 
construct  a  plaimed  unit  development, 
including  a  IS-hoie  golf  course,  multi- 
family  units,  and  single  family 
residences,  on  i251.7  acres  of  land 
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located  adjacent  to  and  south  of 
Alabama  Highway  180.  southern  side  of 
the  Von  Morgan  peninsula.  Section  29, 
Tov\Tiship  9  South,  Range  2  East,  Gulf 
Shores,  Baldwin  County.  Alabama.  The 
Applicant's  property  contains 
Feromyscus  polionotus  ammobates 
habitat,  and  recent  trapping  efforts  have 
confirmed  its  presence  in  the  primary 
dune  zone  and  interdune  zone  in 
different  densities  and  patterns  of 
utilization.  The  property  contains  ±32 
acres  of  designated  critical  habitat  of 
ppromvscus  polionotus  ammobates. 
Initial  construction  of  roads  and  utilities 
and  subsequent  development  of 
individual  homesites  may  result  in 
death  of  or  injury  to  beach  mouse 
incidental  to  the  carrying  out  of  these 
olhervsise  lawful  activities.  Habitat 
alternation  associated  with  property 
development  may  reduce  the 
availability  of  feeding,  shelter,  and 
nesting  habitat. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives.  The 
no  action  alternative  may  result  in  some 
loss  of  suboptimal  habitat  for 
Peromyscus  polionotus  ammobates  and 
e.xposure  of  the  Applicant  under  Section 

9  of  the  Act.  This  action  is  inconsistent 
with  the  purposes  and  intent  of  Section 

10  of  the  Act.  The  delisting  of  the 
Peromyscus  polionotus  ammobates  as 
an  alternative  was  rejected  as 
biologically  unjustifiable.  Modification 
of  the  HCP  as  an  alternative  was  in  part 
accommodated  during  the  pre- 
application  phase  through  negotiations 
between  the  AppUcant  and  the  Service. 
The  HCP  attached  with  the  permit  is 
modified  to  the  ina.ximum  extent 
practicable.  The  proposed  action 
alternative  is  issuance  of  the  incidental 
take  permit.  Thus  provides  for 
restnctions  of  construction  activity. 
placement  of  walkover  structures  across 
sand  dunes,  continued  monitoring  of 
Peronn'scus  polionotus  ammobates, 
control  .^f  cats  and  competitors  of 
Peromyscus  polionotus  ammobates, 
controls  on  residential  outdoor  lighting, 
storage  and  maintenance  of  trash  and 
garbage  in  scavenger  proof  containers, 
and  distribution  of  educational 
materials  to  construction  personnel  and 
residents.  The  HCP  also  provides  a 
funding  mechanism  for  these  mitigation 
measures. 

Dated,  February  18.  1994 
Nancy  C.  Coon, 

Acting  Assistant  Regional  Director.  Ecological 

Sen'icps 

[FR  Doc,  94-^547  Filed  2-28-04;  8;45  am] 

BILUNQ  COOe  4310-6S-4M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  12,  1994.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  March  16.  1994. 
Carol  D.  Shull, 
Chief  of  Registration,  National  Register. 

ARK-VNSAS 

Ashley  County 

Bunckley.  H  R.,  House,  509  E.  Parker  St., 
Hamburg,  94000189 

Garland  County 

GiUham  House.  Co.  Rd.  584  N  of  jet.  with  US 
270,  Royal.  94000188 

Little  River  County  • 

Memphis.  Paris  and  Gulf  Railroad  Depot 
(Historic  Railroad  Depots  of  Arkansas 
MPS).  Jet.  of  Whitaker  Ave.  and  Frisco  St., 
N  eomer.  Ashdown.  94000192 

GEORGIA 

Camden  County 

Kingsland  Commercial  Historic  District,  Area 
surrounding  S.  Lee  St..  between  King  and 
William  Sts..  Kingsland.  94000186 

MAINE 

Oxford  County 

Churchill  Bridge.  Mountain  Rd.  across 
Bicknell  Brook,  1.0  mi.  W  of  jet.  with 
Sodom  Rd.,  Buckfield  vicinity.  94000180 

Penobscot  County 

Gut  Island  Site,  Address  ResUicted,  Old 
Town  vicinity,  94000182 

Waldo  County 

Hardscrabble  Farm,  E  side  ME  131.  0.5  mi. 
S  of  jet.  with  ME  173.  Searsmont  vicinity, 
94000181 

Washington  County 

Pettegrove.  Joshua,  House.  E  side  US  1,  .25 
mi.  N  of  jet.  with  Shattuck  Rd.,  Red  Reach, 
94000179 

York  County 

LoH-er  Alewive  Historic  District.  N  side 
Emmons  Rd..  E  of  jet.  with  ME  35, 
Kennebunk  vicinity,  94000178 

MINNESOTA 

Carlton  County 

Minneapolis,  St.  Paul,  and  Sault  Ste.  Marie 
Depot.  840  Folz  Blvd..  Moose  Lake, 
86003813 


NOSSISSIPPI 

Jasper  County 

Archeological  Site  No.  22JS587,  Address 
Restricted,  Bay  Springs  vicinity,  94000175 

NEVADA 

Nye  County 

Sudan  Crater.  Area  10.  Nevada  Test  Site, 
Mercury  vicinity,  94000183 

NEW  HAMPSHIRE 

Cheshire  County 

Golden  Rod  Grange  No.  114.  W  side  NH  302, 
0.1  mi.  5  of  jet.  with  Eaton  Rd.,  Swanzy. 
94000169 

Hillsborough  County 

Carpenter.  Frank  Pierce,  House,  1800  Elm  St., 
Manchester,  94000168 

NEW  YORK 

Cayuga  County 

Howland  Cobblestone  Store  [Cobblestone 
Architecture  of  New  York  State  MPS],  N 
side  Sherwood  Rd.,  just  E  of  jet.  with  Co. 
Rd.  348,  Scipio.  94000171 

Wayne  County 

Walling  Cobblestone  Tavern  [Cobblestone 
Architecture  of  New  York  State  MPS],  7851 
Ridge  Rd.,  Hamlet  of  Wallington,  Sodus, 
94000173 

Wallington  Cobblestone  Schoolhouse  District 
No.  8  [Cobblestone  Architecture  of  New 
York  State  MPS].  6135  N.  Geneva  Rd., 
Hamlet  of  Wallington,  Sodus,  94000172 

NORTH  CAROLINA 

Guilford  County 

Grayson.  Dr.  CS..  House.  1009  N.  Main  St.. 
High  Point,  94000190 

Orange  County 

Jackson.  Jacob.  Form.  NC  1002.  0.4  mi.  W  of 
NC  1538,  Hillsborough,  94000184 

Wake  County 

Ape.x  Historic  District.  Roughly  bounded  by 
N.  Elm.  N.  Salem,  Center,  S.  Salem,  and  W. 
Chatham  Sts..  Apex.  94000185 

OHIO 

Butler  County 

Hamilton  Historic  Civic  Center.  Roughly 
bounded  by  Market  St.,  High  St.,  Court  St.. 
and  Monument  Ave.,  including  High — 
Main  St.  Bridge,  Hamilton,  94000170 

plt:rto  rjco 

Vieques  Municipality 

Casa  AJcaldia  de  Vieques.  let.  of  Carlos 
LeBrum  St.  and  Benitez  Guzman  St.,  Isabel 
Segunda.  94000174 

SOUTH  DAKOTA 

Hand  County 

Hand  County  Courthouse  and  Jail  [County 
Courthouses  of  South  Dakota!.  415  W.  First 
Ave.  Miller.  94000193 

Lincoln  County 

Bergstrom,  Magnus  O  .  House.  415  S.  Cedar. 
Canton,  94000196 
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Tuntland,  Peder  and  Helga.  Farmstead, 
Roughly,  10  mi.  NW  of  Beresford, 
Beresford  vicinity,  94000194 

Minnehaha  County 

Randolph.  Dr.  Fredhch  A..  Block,  320  N. 
Main,  Sioux  Falls.  94000195 

TENNfESSEE 

Sevier  County 

Elkmount  Historic  District,  Great  Smoky 
Mountains  XP,  Off  TN  72  SW  of 
Gatlinburg,  Gatlinburg  vicinity,  94000166 

Thomas  Addition  Historic  District,  Roughly 
bounded  by  Park  Rd..  Belie  Ave..  Cedar  St., 
Grace  Ave.  and  Prince  St.,  Sevierville, 
94000197 

VTRMONT 

Addison  County 

Salisbury  Fish  Hatchery  [Fish  Culture 
Resources  of  Vermont  MPSl.  VT  53,  SE  of 
jet.  wHh  Smead  Rd.,  Salisbury,  94000176 

Bennington  County 

Jenks  Tavern,  Jet.  of  Dorset  West  Rd.  and  VT 
315,  Rupert,  94000191 

Washington  County 

Roxbury  Fish  Hatchery  [Fish  Culture 
Resources  of  Vermont  MPS],  W  side  VT 
12A,  about  1.0  mi.  S  of  Roxbury,  Roxbury 
vicinity.  94000177 

WYOMING 

Converse  County 

Douglas  City  Hall,  130  S.  Third  St..  Douglas. 
94000167 

[FR  Doc  94-4548  Filed  2-28-94;  8:45  am] 
BIUINQ  COOe  431(X-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  19,  1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127.  Written 
comments  should  be  submitted  by 
March  16, 1994. 
Carol  D.  Shull, 
Chief  of  Registration,  National  Register. 

CONNECTICUT 

New  Haven  County 

Charter  Oak  Firehouse,  105  Hanover  St., 
Meriden.  94000255 

New  London  County 

Colchester  Village  Historic  District,  Roughly 
along  Broadway.  Ha>-ward.  Linwood  and 
Norwich  Aves..  Cragin  Ct.,  Pierce  Ln., 


Stebbins  Rd..  Main  and  S.  Main  Sts., 
Colchester,  94000254 

Windham  County 

Kncwlton  Memorial  Hall,  25  Pompey  Hollow 

Rd..  Ashford,  94000252 
Mixer  Tavern.  14  Weslford  Rd..  Ashford, 

94000253 

INT)L*JSiA 
Boone  County 

Scotland  Bridge.  Lost  Rd.  (Co.  Rd.  200  E) 
over  Sugar  Cr..  Mechanicsburg  vicinity, 
94000228 

Clinton  County 

Colfax  Carnegie  Library,  207  S.  Clark  St.. 
Colfax,  94000230 

Daviess  County 

Faith  Thomas  House,  1208  Bedford  Rd.. 
Washington,  94000227 

Dearborn  County  * 

Carnegie  Hall  ofMoores  Hill  College,  14687 
Main  St.,  Moores  Hill.  94000229 

Elkhart  Coiuity 

Sappanee  West  Park  and  Pavilion,  Jet.  of 
Neppanee  and  Van  Buren  Sts.,  Nappanee. 
94000231 

Grant  County 

Marion  DowTitoH'n  Commercial  Historic 
District,  Roughly  bounded  by  7th,  2nd, 
Branson  and  Gallatin  Sts..  Marion, 
94000226 

Huntington  County 

Purviance,  David  Alonzo  and  Elizabeth, 
House.  809  N,  Jefferson  St..  Huntington, 
94000225 

Jasper  County 

Rensselaer  Carnegie  Library,  301  N.  Van 
Rensselaer  St.,  Rensselaer.  94000233 

Newton  County 

McCaim — Turner  House,  124  W.  Jasper  St., 
Goodland,  94000232 

Orange  County 

First  Baptist  Church,  Jet.  of  Elm  and  Sinclair 
Sts  ,  West  Baden  Springs.  94000234 

St.  Joseph  County 

Dill^Probst  House,  520  E.  Colfax  Ave., 
South  Bend,  94000224 

KENTUCKY 

Allen  County 

Whitney.  Andrew  M.,  House  and  Barn,  KY 
1855  NT  of  Scottsville,  Scottsville  vicinity. 
94000250 

Carlisle  County 

Stone.  George  H.,  House,  KY  80.  Millbum. 
94000223 

Logan  County 

Auburn  Historic  District.  Roughly,  along  E. 
and  W.  Main.  N.  Lincoln,  Perkins.  Pearl, 
Caldwell.  Wilson,  Maple  and  Viers  Sts., 
Auburn.  94000222 

LOUISL\NA 

Iberia  Parish 


New  Iberia  High  School,  415  Center  St.,  New 
Iberia,  94000236 

Lafayette  Pari&h 

Evangeline  Hotel,  302  Jefferson  St..  Lafayette, 
94000235 

MAINE 

Cumberland  County 

Trac)' — Causer  Block,  505 — 509  Fore  St.. 
Portland,  89001941 

MICHIGAN 

St.  Qair  County 

Howard  Block,  201-205  Huron  Ave.,  Port 
Huron,  94000251 

MISSLSSIPPI 

Tate  County 

College  Street  Historic  District  (Senotobia 

MPS),  Roughly,  along  N.  Center.  College, 

N.  Front.  N.  Panola.  N.  Ward  and  W.  Main 

Sts..  Senatobia.  94000206 
Downtown  Senatobia  Historic  District 

(Senatobia  MPS),  Roughly,  along  N.  and  S. 

Center,  N.  and  S  Front,  W.  Main,  W.  Tate 

and  N.  and  S.  Ward  Sts.,  Senatobia, 

94000205 
North  Park  Street  Historic  District  (Senatobia 

MPS).  113-209  W.  Park  St.,  Senatobia, 

94000208 
Panola  Street,  North,  Historic  District 

(Senatobia  MPS).  101  S.  Panola  St.,  104, 

106  and  108  N.  Panola  St.,  Senatobia, 

94000207 
Panola  Street,  South,  Historic  District 

(Senatobia  MPSj.  200 — 401  S.  Panola  St., 

Senatobia,  94000204 
Senatobia  Christian  Church  (Senatobia  MPS), 

407  W.  Tate  St.,  Senatobia,  94000203 
South  Ward  Street  Historic  District 

(Senatobia  Mf^).  Roughly,  along  Church, 

W.  Gilmore  and  S.  Ward  Sts..  Senatobia, 

94000199 
Southeast  Senatobia  Historic  District 

(Senatobia  MPS).  Roughly,  along  S.  Park, 

S.  Park  (West).  E.  Gilmore.  E  Tate  and  S. 

Heard  Sts.,  Senatobia,  94000202 
Tate  County  Agricultural  High  School 

Historic  District  (Senatobia  MPS),  510  N. 

Panola  St.,  vSenatobia,  94000201 
Tate  County  Courthouse  (Senatobia  MPS), 

201  S  Ward  St.,  Senatobia,  94000200 

NTWYORX 
Fulton  County 

Miller,  William,  Farm  Historic  District 
(Boundary  Increase).  Co.  Rt.  11  W  of  US  4, 
Hampton'  94000256 

Nassau  County 

Cold  Spring  Harbor  Laboratory  Historic 
District,  Jet.  of  NY  25A  and  Bungtown  Rd.. 
Laurel  Hollow.  94000198 

Otsego  County 

West  Main  Street — West  James  Street  Historic 
District,  Roughly,  along  W.  Main,  W. 
James,  Elm  and  Center  Sts.  and  Taylor 
Ave.,  Richfield  Springs,  94000257' 

Saratoga  County 

West  Side  Historic  District.  Roughly,  along 
Church,  Van  Dam,  State  and  Washington 
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Sts  ,  WoodlawTi  and  Grand  Aves,  and 
Franlkhn  Sq  .  Saratoga  Spring?.  940OO;58 

NORTH  C\ROLINA 

Guilford  County 

Ke:!:T:bfrgfr  Estate.  1415  Kellenberger  Rd., 
Gret-nsboro.  94000218 

TyjTell  County 

Coiurrbia  Historic  District.  Roughly  bounded 
by  the  Scjpperaong  R.,  US  64,  Road  St. 
and  Howard  St  ,  Columbia,  94000219 

.NORTH  D.\XOTA 

Dickey  County 

Carroli  House  Hotel.  19  N.  Moproe  St., 
Fullerton.  94000221 


viopr 


Walsh  County 

Pi:,ek  School.  E  end  of  Main  St.  at  Lovick 
Ave..  Pisek.  94000220 

OHIO 

Belmont  County 

5;  OairsMlle  Hisionc  Distnct.  E.  and  W. 
Mam  St.  between  Butler  and  Sugar  Sts..  St. 
Cla.rsville,  94000246 

Butler  County 

Hughes  Manor.  5849  Hamilton — Lebanon 
Rd..  Middleto\^Ti  vicinity,  94000242 

Coshocton  County 

IVjr.'iju  Hotel.  102  E.  Main  St..  Warsaw, 
94000244 

Cuyahoga  County 

Globe  Iron  Works  Building.  2320  Center  St., 
Cleveland.  94000245 

F  ranklin  County 

Stoddjrt  BiXk.  250  S  Fourth  St..  Columbus, 
94000237 

HATrison  County 

Ourant's  School.  Ourant  Rd.,  VV  of  Cadiz, 
Cadiz  vicinity.  94000241 

Lake  County 

Yager.  John  and  Carrie,  House,  7612  S. 
Center  St..  Mentor.  94000240 

Ottawa  County 

Ohio  State  Route  51  Bridge  Ch-er  the  Portage 
Fiver.  OH  51  over  the  Portage  R.,  Elmore 
vicinity,  94000239 

Summit  County 

Viall  Lodge.  1135  E.  Ma.-ket  St..  Akron. 

94000238 
Hesley  Temple  .'KME  Church.  104  N  Prospec  t 

St.,  AL-on,  94000243 

PENXS"iTVANL\ 
Westmoreland  County 

Hjnnastown  Farm,  NH  of  jet.  of  7325  and  PA 
64054.  Salem  Township,  Forbes  Road. 
94000209 

PITRTO  RICO 

Vieques  Municipality 

Acevcdo,  Rafael.  House,  Victor  Duteil  St. 
between  San  Jose  and  Baldorioty  Sts.. 
Isabel  Segunda,  91000249 


TEXAS 

Harris  County 

Dawson,  James  A.,  House.  400  Emerson  Ave.. 

Houston.  94000248 
Meek.  James  V..  House.  3704  Garrett  Ave.. 

Houston.  94000247 

WTST  VIRGINIA 
Braxton  County 

Gassaway  Depot,  Between  4th  and  5lh  Sis., 
Gassaway,  94000215 

Cabell  County 

Ohev  Sholom  Temple.  949  10th  Ave.. 
Huntington.  94000211 

Gibner  County 

Cedanille  School.  Jet.  of  Smith  Ave.  and 
Edmond  St..  Cedarville,  94000210 

Jefiferson  County 

Hopewell.  Bloomery  Rd.  (Co.  Rd.  27)  NE  of 
Bloomery.  Charles  Town  vicinity. 
94000214 

Logan  County 

Chafm  House,  581  Main  St..  Logan.  94000217 
Marion  County 

Fairmont  Normal  School  Administration 
Building.  Jet.  of  Locust  Ave.  and  Bryant  St., 
Fairmont.  94000216 

Monongalia  County 

Anderson,  D.  !  B  .  Farm,  3333  Collins  Ferry 
Rd.,  Morgantown,  94000213 

Preston  County 

Brovi-n.  Col.  Thomas,  House.  Co.  Rd.  92/4  S 
of  Reedsville.  Reedsville  vicinity. 
94000212 

(FR  Doc.  94-4549  Filed  2-28-94;  8:45  am) 

BILLING  CODE  4310-70-11 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32452] 

City  of  Oshkosh,  Wl  and  Wisconsin 
Central  Ltd.— Petition  tor  Declaratory 
Order 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Institution  of  declaratory  order 

proceeding. 

SUMMARY:  In  response  to  a  petition  filed 
by  the  City  of  Oshkosh  (City)  and 
Wisconsin  Central  Ltd.  (WCL)  this 
proceeding  is  instituted  to  determine 
whether  the  City  will  become  a  common 
carrier  ujider  the  Interstate  Commerce 
Act  and  whether  regulatory  approvals 
are  required  for  an  acquisition  and 
consolidation  agreement.  Interested 
persons  are  invited  to  file  comments. 
DATES:  Written  Comments  (original  and 
10  copies)  must  be  filed  by  March  21. 
1994.  and  concurrently  served  on  the 
representative  of  petitioners. 


ADDRESSES:  Send  comments  referring  to 
Finance  Docket  No.  32452  to  (1)  Office 
of  the  Secretan'.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423  and  (2)  Kevin  M. 
Sheys,  Oppenheimer  Wolff  &  Donnelly. 
1020  Nineteenth  Street,  NW..  Suite  400. 
Washington,  DC  2003G. 
FOR  FURTHER  INFORMATION  CONTACT: 
Berv'l  Gordon  (202)  927-5610.  HDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  authority  to  issue 
declarator],'  and  interpretive  orders  and 
in  its  sound  discretion  may  issue  a 
declarator,-  order  to  terminate  a 
controversy  or  remove  uncertainty 
under  5  U.S.C.  554(e)  and  49  U.S.C. 
10321.  This  proceeding  is  instituted  at 
the  request  of  petitioners  to  claxif\-  the 
status  of  the  City  as  a  noncarrier. 
According  to  petitioners,  under  an 
agreement  for  rail  acquisition  and 
consolidation  by  and  among  the  City, 
WCL  and  Fox  Valley  &  Wes'tem  Ltd. 
(FVW),'  the  City  has  acquired  from  WCL 
the  right-of-way  ui:iderlying  the  rail  line 
between  West  20th  Avenue  and 
Harrison  Street,  within  the  city  limits  of 
Oshkosh,  between  milepost  172.1  and 
milepost  176.6,  a  distance  of 
approximately  4.5  miles.'  W'CL  has 
retained  ownership  of  the  rail,  ties,  and 
other  track  material,  and  has  retained  a 
permanent  unconditional  easement  to 
provide  freight  operations.  The  sale  of 
the  property  to  the  City  is  a  part  of  a 
WCL/FVW  plan  to  coordinate  and 
consolidate  railroad  operations  and  to 
improve  grade  crossings  in  the  Oshkosh 
area. 

Petitioners  assert  that,  although  the 
City  acquired  the  property  underlying 
the  rail  line,  it  did  not  acquire  the 
obligation  to  provide  common  carrier 
service.  WCL.  not  the  City,  holds  itself 
out  to  provide  freight  service  to  the 
public.  There  is  no  shared  use  of  the  rail 
corridor,  petitioners  assert;  rather,  the 
City  will  merely  own  the  underlj'ing 
property  and  VVCL  will  continue  to  own 
the  tracks  and  to  provide  exclusive 
freight  service.  Petitioners  conclude  that 
because  WCL  wtU  retain  the  common 
carrier  obligation  to  provide  freight 
ser\'ice,  the  limited  acquisition  by  the 


'  WCL  and  FVW  are  commonly  controlled  by 
Wisconsin  Central  Transportation  Corporation. 

2  The  agreement  also  covers  the  City's  acquisition 
of  FVW  right-of-way  between  milt-post  20.1  and 
milepost  23.0  subject  to  a  pending  peti'.ion  for 
abandunment  exemption  in  Fox  Volley  (r  lv>)rtpm 
Hd — Ahcndonment  Exemption — In  Fond  du  Lac 
and  Winnebago  Counties.  VV7.  Docket  No.  AB— 402 
(Sub- No.  IX)  (ICC  nied  Nov.  10, 1993).  .\ccording 
to  the  City,  the  sale  of  thi.-.  line  will  not  take  place 
until  the  Commission  bas  authorized  its 
aoandonment.  Thus,  the  Qly's  acquisition  of  the 
FV"W  right-of-way  is  not  a  subject  of  this  petition 
for  declaratory  order. 
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City  of  the  subject  property  does  not 
constitute  an  acquisition  of  a  railroad 
line  subject  to  the  Commission's 
jurisdiction. 

Petitioners  request  the  Commission  to 
issue  an  order  declaring  that:  (1)  the 
acquisition  by  the  City  is  not  subject  to 
the  Commission's  jurisdiction;  and  (2) 
the  acquisition  by  the  City  does  not 
make  the  City  a  carrier.  Copies  of  the 
petition  are  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Secretary.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

Decided:  February  22, 1994. 
By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  94-^578  Filed  2-28-94;  8:45  ami 

BILUNG  CODE  7035-01-P 

[Finance  Docket  No.  32429] 

Gordon  Morris — Continuance'in 
Control  Exemption — Morris  Leasing 
Co.,  LTD. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  Gordon  Morris 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343  et  seq.  to  continue  in 
control  of  Michigan  Southern  Railroad 
Company,  Inc.  and  Morris  Leasing  Co., 
Ltd.,  upon  the  letter's  becoming  a 
carrier.  The  exemption  is  subject  to 
standard  labor  protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  March  30,  1994. 

Petitions  to  stay  must  be  filed  by 
March  10,  1994. 

Petitions  to  reopen  must  be  filed  by 
March  20,  1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32429  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  Thomas  F. 
McFarland,  Jr.,  20  North  Wacker  Drive, 
Suite  3118,  Chicago.  IL  60606-3101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a*copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  D\Tiamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Conmierce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 


the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  February  18.  1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips,  Commissioners 
Simmons,  and  Philbin. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  94-1579  Filed  2-28-94;  8:45  am] 

BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Portland  Cement 
Association 

Notice  is  hereby  given  that,  on 
January  6,  1994.  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act"),  the  Portland 
Cement  Association  ( "PCA")  has  £led 
WTitten  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Ciment  Quebec,  Inc.,  Portneuf,  Quebec, 
CANADA  has  become  a  mem.ber  of  PCA 
effective  January  1,  1994,  and  Dolomite 
Brick  Corporation,  an  associate  member, 
has  changed  its  name  to  Baker 
Refractories,  York,  PA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  intends 
to  file  additional  v^Titten  notification 
disclosing  all  changes  in  membership. 

On  January  7,  1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6fb)  of  the 
Act  on  February  5,  1985.  50  FR  5015. 

The  last  notification  was  filed  with 
the  Department  on  October  5,  1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  efb)  of  the 
Act  on  November  18,  1993,  58  FR 
60880. 
Joseph  H.  Widmar, 

Deputy  Assistant  Attorney  General,  Antitrust 

Division. 

[FR  Doc  94-4622  Filed  2-28-94:  845  am) 

BILUNG  CODE  4410-01-U 


Office  of  Justice  Programs 

Privacy  Act  of  1974;  System  of 
Records;  Expansion  of  Denial  or 
Federal  Benefits  Project  Clearinghouse 
(DEBAR) 

AGENCY:  Department  of  Justice,  Office  of 
Justice  Programs  (OJP). 
action:  Notice. 

SUMMARY:  The  Office  of  Justice  Programs 
is  publishing,  as  required  by  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
this  notice  of  an  expansion  of  the 
system  of  records  to  include  information 
pertaining  to  conviction  of  individuals 
for  defense  contract  related  felonies  as 
required  to  implement  Section  815  of 
the  1993  National  Defense 
Authorization  Act. 
DATES:  The  Department  of  Justice  has 
requested  a  waiver  of  the  60-day  review 
period  from  the  Office  of  Management 
and  Budget.  The  effective  date  of  this 
notice  will  be  March  31,  1994. 
ADDRESSES:  Copies  of  supporting 
documentation  are  available  for  public 
inspection  upon  request  at  the  following 
location:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  Denial  of 
Federal  Benefits  Project,  633  Indiana 
Avenue  NW.,  room  542,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Dahch,  Direaor,  Denial  of 
Federal  Benefits  Project,  Department  of 
Justice,  Office  of  Justice  Programs,  at  the 
address  above;  telephone  (202)  307- 
0630. 

SUPPLEMENTARY  INFORMATION:  Section 
815  of  the  1993  National  Defense 
Authorization  Act  (Section  815  of  Pub. 
L.  102-484).  provides  that  individuals 
convicted  of  certain  defense-contract 
related  felonies  are  disqualified  from 
emplovment  by  defense  contractors  or 
first  tier  subcontractors.  The  Attorney 
General  has  directed  the  Denial  of 
Federal  Benefits  Clearinghouse  of  the 
Department  of  Justice  to  perform  certain  ~ 
duties  in  order  that  the  purpose  of  the 
statute  might  be  fulfilled.  These  duties 
include  maintaining  an  information 
clearinghouse  for  persons  so 
disqualified  and  forwarding  to  the 
General  Services  Administration  (GSA) 
data  concerning  court  denials  of  Federal 
benefits  for  inclusion  in  GSA's  Lists  of 
Parties  excluded  from  Federal 
F*rocurement  or  .Nonprocurement 
Programs,  more  commonly  referred  to  as 
the  "Debarment  List."  The  system  of 
records  will  be  expanded  in  that  the 
Denial  of  Federal  Benefits  Project 
(DFBP)  Clearinghouse  of  the  Office  of 
Justice  Programs  will  identify 
individuals  disquahfied  under  the  1993 
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National  Defense  Authorization  Act  and 
forward  that  information  to  the  GSA. 
The  Clearinghouse  also  will  provide 
information  on  persons  so  convirted  to 
defense-related  contractors  and  first  tier 
subcontractors  as  required  for 
determination  of  employment  eligibility 
purposes. 

This  notice  expands  the  previous  OJ? 
Denial  of  Federal  Benefits 
Clearinghouse  System  (DEBAR)  system 
of  records  notice  to  include  the 
expanded  system  for  implementation  of 
the  requirements  of  the  1993  National 
Defense  Authorization  Act.  (Section  815 
of  Pub  L  102-484)  (55  FR  149.  August 
2, 19q0) 

OJP-13 

SVSTEM  NAME: 

Denial  of  Federal  Benefits 
Clearinghouse  System  (DEBAR). 

SYSTEM  L0CATK>N: 

Offive  of  Justice  Programs;  Denial  of 
Federal  Benefits  Project  (DFBP),  633 
Indiana  Avenue  N\V..  room  542. 
Washington.  DC  20531. 

CATEC^fllES  Of  WDfVltHIALS  COVEflED  BY  T«E 

system: 

Any  individual  convicted  of  a  Federal 
or  State  offense  involving  drug 
trafficking  or  possession  of  a  controlled 
substance  who  ha^  been  denied  Federal 
benefits  by  Federal  or  State  courts.  The 
expanded  system  eiso  will  include 
persons  convicted  of  defense-contract 
related  felonies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Executed  D'.'aial  of  Federal  Benefits 
Forms,  court  orders.  Federal  .■\gency 
Benefits  Listings,  and  notices  from  U.S. 
Attorneys  concerning  convictions  of 
defense-contract  related  felonies. 

ALrrHORTPr  ron  KurNTBWNCE  of  the  system: 

The  system  is  estabh.shed  and 
maintained  in  accordance  with  21 
use.  853a. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Records  from  this  system  will  be 
disclosed  routinely  to  the  General 
Services  Administration  (GSA)  for 
inclusion  in  the  publication,  Zjsfs  of 
Partif's  Excluded  from  Federal 
FrocLremert  or  Sopprocurenwnt 
Programs.  More  commonly  known  as 
the  "D»'barment  List."  Records  from  the 
system  will  routinely  be  disclosed  to 
Federal  agencies,  defense-rplated 
(  ontractors  and  first-tier  subcontractors 
to  verify  prior  defense-contract  related 
felonies  that  require  such  records  to 
deny  benefits  or  emplojTnent. 


Release  (^information  in  an 
adjudicative  proceeding:  Records  and 
information  within  this  system  may  be 
released  in  a  proceeding  before  a  court 
or  adjudicative  body  before  which  the 
OfP  is  authorized  to  appear,  when: 

i.  The  op,  or  any  subdivision  thereof; 
or 

ii.  Any  employee  of  the  OIP  in  his  or 
her  official  capacity;  or 

iii.  Any  employee  of  the  OJP  in  liis  or 
her  individual  capacity,  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

iv.  The  United  States,  where  the  OJP 
determines  tlat  the  litigation  is  likely  to 
affect  it  or  h:-v  of  its  subdivisions,  is  a 
party  to  liligauon  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  OJP  to  be  arguably 
relevant  to  the  litigation. 

Release  of  information  to  the  neviS 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of 
Justice,  unless  it  is  determined  that 
release  of  the  specific  information  in  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  informaticn  to  Members  of 
Congress:  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552.  may  be  made  available  to  a 
Member  of  Congress  or  a  staff  person 
acting  on  the  Member's  beiialf,  when  the 
Member  or  staff  officially  requests  the 
information  on  behalf  of,  and  at  the 
request  of,  the  individual  who  is  the 
subject  of  the  record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Senices 
Administration  (GSA):  A  record  from  a 
systP-m  of  records  may  be  disclosed  as 
a  routine  use  to  NARA  and  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  Hr'AiNING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  on  computer  discs  or  diskettes 
for  use  in  a  computer  environment,  as 
well  as  in  manual  file  folders. 

RETRtEVABIUTY: 

Data  is  retrievable  by  name  of 
individual,  social  seciirity  number,  or 
type  of  conviction. 


SAFEGUARDS: 

Information  contained  in  the  system 
is  maintained  in  accordance  with  DFBP 
procedures.  Manual  information  in  the 
system  is  safeguarded  in  locked  file 
cabinets  within  a  limited  access  room  in 
a  limited  access  building.  Access  to 
manual  files  is  limited  to  personnel  who 
have  a  need  for  files  to  perform  official 
duties.  Operational  access  to 
information  maintained  on  a  dedicated 
computer  system,  with  computer  discs 
or  diskettes,  is  controlled  by  levels  of 
security  provided  by  password  keys  to 
prevent  unauthorized  entry,  and  an 
audit  trail  of  accessed  information. 
Access  is  also  limited  to  personnel  who 
have  a  need  to  know  to  perform  official 
duties. 

RETEMTION  AND  DISPOSAL: 

Data  is  maintained  for  current  and 
prior  years  in  a  master  file.  Data  is  not 
destroyed,  but  maintained  for  historical 
purposes. , 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  DFBP.  Office  of  Justice 
Programs.  633  Indiana  Avenue.  N\V., 
Room  542.  Washington,  DC  20531. 

NOTIFICATION  PROCEDURE: 

Same  as  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
the  system  shall  be  in  wTiting.  with  the 
envelope  and  letter  marked  "Privacy 
Access  Request".  Direct  the  access 
request  to  the  System  Manager  listed 
above.  Identification  of  individuals 
requesting  access  to  their  records  will 
include  fingerprinting  (28  CFR  20.34). 

CONTESTING  RECORDS  PROCEDURES: 

An  individual  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  the  request  to  the 
System  Manager  listed  above.  The 
request  should  state  clearly  and 
concisely  the  information  being 
contested,  the  reasons  for  contesting  the 
information,  and  the  proposed 
information  amendment(s)  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  sv'^tem  are  Federal  and  State  courts, 
individuals  convicted  of  certain  drug 
offenses,  and  Federal  agencies 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT:  * 

None. 
Laurie  Robinson, 

Acting  Assistant  Attorney  General. 

IFR  Doc,  94-^497  Filed  2-28-94;  8:45  am) 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

[Docket  No.  94-2  CARP-DD] 

Ascertainment  of  Controversy  for  1992 
and  1593  Digital  Audio  Recording 
Royalty  Funds 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACnON:  Notice  with  request  for 

comments. 

summary:  The  Copyright  Office  directs 
all  claimants  to  royelty  fees  collected  for 
Digital  Audio  Recording  Devices  and 
Media  (DART)  for  1992  and  1993  to 
submit  comments  as  to  whether  a 
controversy  exists  as  to  the  distribution 
of  either  of  these  funds.  The  Office 
armounces  the  suspension  of  certain 
deadlines  for  distribution  of  these 
royalties.  The  Office  also  seeks 
comment  as  to  whether  it  should 
consohdate  the  1992  atid  1993  royalty 
hmds  into  one  proceeding. 

DATES:  Written  comments  are  due  by 
)une  10.  1994. 

ADDRESSES:  If  sent  by  mail,  ten  copies  of 
written  comments  should  be  addressed 
to:  Copyright  Office.  Library  of 
Congress.  Department  17,  Washington, 
DC  20540.  If  hand  dehvered,  ten  copies 
should  be  brought  to:  Office  of  the 
Copyright  General  Counsel,  James 
Madison  Memorial  Building,  room  407, 
First  and  Independence  Avenue  SE., 
Washington  DC  20540.  In  order  to 
ensure  prompt  receipt  of  these  time 
sensitive  documents,  the  Office 
recommends  that  the  comments  be 
delivered  by  private  messenger  service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marybeth  Peters,  Acting  General 
Counsel,  U.S.  Copyright  Office, 
Department  17,  Library  of  Congress. 
Washington,  DC  20540.  Telephone  (202) 
707-6380. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  October  28,  1992,  Congress 
enacted  the  Audio  Home  Recording  Act 
(.\>iRA).  which  required  manufacturers 
Lnd  importers  to  pay  royalties  o.n  digital 
audio  recording  devices  or  media  that 
are  distributed  in  the  United  States.  Tne 
royalties  are  deposited  with  the 
Copyright  Office  and  distributed  by  the 
Copyright  Royalty  Tribunal  to  interested 
copyright  parties  that  file  claims  with 
the  Tribunal  each  year  during  January 
and  February. 

The  Act  provides  that  the  royalties  are 
to  be  divided  into  two  funds — the 
Sound  Recordings  Fund  whicii  gets 


66*A%  of  the  royalties,  and  the  Musical 
Works  Fund  which  gets  33V-j%. 

Within  each  hind,  the  Act  estabUshes 
subfunde.  The  Sound  Recordings  Fund 
consists  of  four  subfunds:  The  first  of 
these — the  Nonfeatured  Musicians' 
Subfund — is  allocated  2^/%%  of  the 
Sound  Recordings  Fund,  and  the  second 
subfund — the  Nonfeatured  Vocahsts' 
Subfund — gets  a  V,'b%  share;  after  the 
shares  of  these  two  subfunds  are 
subtracted,  two  other  subfunds — the 
Featured  Recording  Artist  Subfund  and 
the  Sound  Recording  Owners 
Subfund — receive  40%  and  60%  of  the 
remainder  resf>ectively.  In  the  Musical 
Works  Fund,  there  are  two  subfunds — 
the  Publishers'  Subfund  a.Td  the 
Writers'  Subfund — which  each  get  50% 
of  that  Fund.  The  Act  thus  establishes 
the  perc-entages  for  each  fund  and 
subfund,  but  left  it  to  the  Copyright 
Royalty  Tribunal  to  decide  what  each 
claimant  within  a  subfund  would  get. 

Accordingly,  the  Act  requL-^d  the 
Tribunal  to  ascertain  within  30  days 
after  the  last  day  for  fihng  claims — 
March  30 — whether  there  were  any 
controversies  among  the  claimants  as  to 
the  proper  distribution  of  the  royalties 
in  their  fund  and/or  subfund.  If  there 
were  any  controversies,  the  Tribunal 
was  to  initiate  a  proceeding 
immediately  and  make  a  final 
determination  concerning  distribution 
within  one  year. 

II.  Tribunal  Actions  in  1993 

Last  year  the  Tribunal  asked  the 
claimants  if  there  were  any 
controversies  in  distribunng  the  1992 
DART  royalties,  and  made  an  initial 
funding  that  there  were  controversies  in 
both  the  Sound  Recording  and  the 
Musical  Works  Funds.  58  FR  17576 
(1993). 

By  the  end  of  1993  all  the  ckimants 
to  the  Musical  Works  Fund  had  reached 
settlements,  except  for  one  individual, 
who  asserted  that  there  were 
ccr,trovcr9i(>a  In  both  the  Publishors' 
and  the  Writers'  Subfunds.  Concerning 
the  Sound  Recordings  Fund,  there  were 
settlements  in  three  of  the  four 
subfunds,  however,  for  the  Feattired 
Recording  Artists'  Subfund,  the  Gospel 
Nfusic  Coalition,  the  Alliance  of  .Artists 
and  Recording  Companies,  Reachout 
Records  International,  Inc.  and 
Copyright  Management,  Inc.  had  not 
reached  settlements  with  one 
corporation  and  one  individual  by  the 
end  of  tbe  last  year. 

The  Tribunal  had  established 
December  1,  1993  as  the  date  by  which 
the  parties  in  controversy  would  be 
required  to  file  their  v^Titten  direct 
cases.  However,  effective  December  17, 
1993,  Congress  passed  tha  Copyright 


Royalty  Tribunal  Reform  Act  of  1993: 
This  legislation  dissolved  the  Tribunal 
and  established  a  new  system  of 
copyright  arbitration  royalty  panels 
(CAKPs)  to  be  supported  by  the  Library 
of  Congress  and  the  Copyright  Office. 

Before  the  Act  was  passed,  but  in 
anticipation  of  it,  tivo  requests  were 
made  of  the  Tribunal.  The  parties  to  the 
Musical  Works  Fund  asked  the  Tribunal 
to  consohdate  the  1992  DART 
distribution  proceeding  with  the  1993 
DART  distribution  proceeding 
(scheduled  to  begin  in  1994).  insofar  as 
it  applied  to  that  particular  fund.  The 
parties  to  the  Sound  Recordings  F\md 
did  not  join  v\ith  the  request  for 
consolidation,  but  instead  asked  the 
Tribunal  for  a  susp)ension  of  the 
procedural  date  requiring  them  to  file  a 
v^ritten  direct  case  bv  December  1, 1993. 

On  November  29,  1993,  the  Tribunal 
granted  both  requests,  thus 
consohdating  the  1992  and  1993 
Musical  Works  Fund  proceedings  and 
suspending  the  procedural  dates  for  the 
1992  Sound  Recording  Fund 
proceeding. 

m.  The  New  CARP  System 

As  we  said.  Congress  dissolved  the 
Copyright  Royehy  Tribunal  and, 
effective  December  17,  1993,  estabhsbed 
the  CMU'  system  in  the  Library  of 
Congress.  As  instructed  by  the  Reform 
Act.  the  Copyright  Office  immediately 
issued  a  notice  adopting  the  full  text  of 
the  former  Tribunal's  rules  and 
regulations  on  an  inte.rim  basis.  58  FR 
67690  (1993).  Then,  on  January  18, 
1994,  the  Office  pubUshed  proposed 
regulations  revising  the  adopted 
Tribunal  rules  to  adapt  them  to  the 
requirements  of  the  new  CARP  system. 
59  FR  2550  (1994). 

In  the  January  18, 1994  notice,  we 
stated  that  we  did  not  consider  the 
Copyright  Office  to  be  the  successor 
agency  of  the  Copyright  Royalty 
Tribunal,  and  that  it  was  Congress' 
intent  to  estabUsh  an  entirely  new 
system.  Therefore,  the  proceedings  that 
the  Tribunal  had  started  but  not 
concluded  by  December  17, 1993  would 
net  be  taken  up  where  they  had  left  off, 
but  would  be  begun  anew  under  the 
new  CARP  regime.  Id.  at  2551. 

rJ.  Purposes  of  This  Notice 

The  first  purpose  of  this  notice  is  to 
begin  anew  the  1992  DAKT  royalty 
distribution  proceeding.  We  ere  asking 
the  claimants  to  provide  tbe  Copyright 
Office,  by  June  10, 1994,  with  the 
following  information:  (a)  Whether  any 
controversies  exist  concerning 
distribution  of  1992  DART  royalties;  (b) 
if  controversies  do  exist,  the  particular 
subfunds  for  which  they  exist;  and  (c) 
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if  settlements  have  been  made,  the 
identity  of  the  parties  who  have  settled 
and  of  those  who  have  not. 

The  second  purpose  of  this  notice  is 
to  comply  with  the  statutory  obligation 
to  begin  the  1993  DART  distribution 
proceeding.  We  are  asking  the  same 
questions  about  1993  DART  as  we  are 
asking  about  1992  DART;  whether  any 
controversies  exist,  for  which  subfunds. 
and  who  are  the  settled  and  non-settled 
parties. 

After  the  existence  of  any 
controversies  are  determined.  AHRA 
gives  the  Copyright  Office  30  days  to 
distribute  those  royalties  not  in 
controversy.  In  order  to  make  that 
determination  for  both  the  1992  and 
1993  proceedings,  we  are  asking  the 
clairaants  who  report  that  they  are  in 
controversy  to  state  how  much  is  in 
controversy  in  each  subfund.  The 
information  to  be  provided  should 
include  each  claimant's  asserted 
percentage  or  dollar  claim  to  the 
subfund.  and  a  brief  narrative  justifying 
that  asserted  claim.  In  addition,  we  are 
asking  each  claimant  who  expects  to  be 
participating  in  a  C^RP  proceeding  to 
file  a  Notice  of  Intent  to  Participate,  as 
required  by  37  CFR  251.43(a). 

Third,  we  are  seeking  comment  as  to 
the  advisabihtv  of  consolidating  the 
1992  DART  and  the  1993  DART 
distribution  proceedings.  We  are  aware 
that  the  Tribunal  granted  a  request  for 
consolidation  filed  by  the  Musical 
Works  Fund  claimants.  The  reasons  the 
claimants  cited  at  the  time  was  that  the 

1992  fund,  which  only  included 
royalties  collected  between  October  28 
and  December  31  of  that  year,  was 
relatively  small,  that  the  amounts  in 
controversy  were  necessarily  even 
smaller,  that  the  cost  of  litigating  each 
fund  separately  would  be  high  in 
comparison  with  the  size  of  the  funds, 
and  that  the  1992  proceeding,  being  the 
first  of  its  kind,  would  be  setting 
important  precedent  and  would  benefit 
from  consolidation  with  the  1993 
proceeding.  We  should  like  to  learn  two 
things:  (1)  Whether  the  claimants  who 
requested  consolidation  of  the  1992  and 

1993  DART  Musical  Works  Fund 
distributions  are  adhering  to  their 
request;  and  (2)  whether  the  claimants 
of  the  Sound  Recordings  Fund  believe 
that  similar  consolidations  should  be 
made  for  that  fund. 

Fourth,  as  explained  below,  we  are 
using  this  notice  to  announce  three- 
month  delays  in  meeting  two  DART 
deadlines  this  year:  the  determination  of 
the  existence  of  controversies  and  the 
distribution  of  DART  royalties  not  in 
controversy, 


V.  DART  Deadlines 

The  AHR.\  establishes  several 
statutory  deadlines  to  assure  the  speedy 
distribution  of  DART  royalties.  Claims 
are  to  be  filed  by  the  last  day  of 
February,  each  year.  The  existence  of 
any  controversies  is  to  be  ascertained  by 
March  30.  Distribution  of  royalties  not 
in  controversy  are  to  be  authorized  to  be 
distributed  within  30  days  of  the  finding 
that  they  were  not  in  controversy — that 
is,  no  later  than  April  29.  Under  the 
earlier  law,  the  Tribunal  was  to 
conclude  all  proceedings  to  resolve  any 
controversies  within  one  yeeir  of 
declaring  the  existence  of  those 
controversies.  The  abolition  of  the 
Tribunal  and  the  establishment  of  an 
entirely  new  CARP  system  in  the 
Library  of  Congress  has  made  the 
meeting  of  certain  statutory  deadlines 
exceedingly  difficult  and,  in  at  least 
three  cases,  virtually  impossible. 

The  Administrative  Conference  of  the 
United  States  has  considered  the  issue 
of  how  agencies  should  respond  to 
circumstances  that  affect  their  ability  to 
adhere  to  schedule,  and  has  issued  a 
series  of  recommendations  concerning 
statutory  time  limits.  43  FR  27509 
(1978),  1  CFR  305.78-3.  The 
Administrative  Conference  said: 

It  should  be  recognized  that  special 
circumstances,  such  as  a  sudden  substantial 
increase  in  caseload,  or  complexitj-  of  the 
issues  raised  in  a  particular  proceeding,  or 
the  presence  of  compelling  public  interest 
considerations,  may  justify  an  agency's 
faiku^  to  act  within  a  predetermined  time. 
An  agency's  departure  from  the  legislative 
timetable  should  be  explained  in  current 
status  rep>orts  to  affected  persons  or  in  a 
report  to  Congress. 

Id.,  at  para.  4.  The  Copyright  Office 
finds  that  good  cause  exists  for  not 
meeting  one  earfier,  and  two  carrcnt 
statutory  deadlines  for  the  distribution 
of  1992  and  1993  DART  royalties. 

Under  the  law  in  effect  before 
December  17,  1993,  the  Tribunal  was 
obliged  to  conclude  the  1992  DART 
distribution  proceeding  by  April,  1994. 
However,  because  the  Tribunal  no 
longer  exists  and  because  the  Copyright 
Office  is  not  the  successor  agency  to  the 
Tribunal,  we  cannot  be  bound  by  the 
Tribunal's  deadlines.  We  believe  that  all 
proceedings  started  by  the  Copyright 
Office  are  governed  by  the  new 
provisions  of  the  Copyright  Royalty 
Tribunal  Reform  Act  of  1993,  which  sets 
its  own  statutory  time  limits  on  the 
Library  of  Congress  and  the  Copyright 
Office  for  conducting  CARP 
proceedings. 

Our  authority  to  begin  DART 
distribution  proceedings  is  dependent 
on  having  the  new  CARP  system  in 
place.  That  means  adopting  extensive 


new  rules  after  full  opportunity  for  the 
public  to  comment  has  been  given.  It 
also  involves  the  time-consuming  and 
important  process  of  identif)ing  a  pool 
of  potential  arbitrators  and  evaluating 
their  qualifications,  ethical  eligibility, 
and  availabihty  in  consultation  with 
various  arbitration  associations.  We  are 
acting  with  the  utmost  speed  in  all  these 
areas,  but  it  is  obvious  that  these  goals 
cannot  be  accomplished  in  time  to  begin 
DART  distribution  proceedings  in  April, 
1994. 

We  therefore  find  that  a  delay  of  three 
months  is  necessary  with  respect  to  two 
DART  deadlines.  Instead  of  declaring 
the  existence  of  any  controver.'^ies  in 
1992  and/or  1993  DART  distribution  by 
March  30, 1994,  we  will  make  such 
declaration  no  later  than  June  30,  1994. 
Distribution  of  royalties  not  in 
controversy  will  be  authorized  on  or 
before  August  1, 1994. 

Dated:  February  22.  1994. 
Barbara  Ringer, 
Acting  Register  of  Copyrights. 
Approved  by: 
James  H.  BiUington, 
The  Librarian  of  Congress. 
[FR  Doc.  94-4-! 56  Filed  2-28-94;  8:45  am] 

BILLING  CODE  i41(M)3-*' 


N.ATiONAL  .AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-014] 

Intent  to  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Universal  Propulsion 
Company,  Inc..  of  Phoenix,  Arizona,  an 
exclusive,  royalty-bearing,  revocable 
license  to  p.ractice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5,160,233,  entitled  "Fastening 
Apparatus  Having  Shape  Memory  Alloy 
Actuator,"  which  issued  on  November 
3,  1992.  The  proposed  patent  license 
will  be  for  a  limited  number  of  years 
and  will  contain  appropriate  terms, 
limitations  and  conditions  to  be 
negotiated  in  accordance  with  the 
NASA  Patent  Licensing  Regulations,  14 
CFR  part  1245,  subpart  2.  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
Notice,  the  Director  of  Patent  Licensing 
receives  wTitten  objections  to  the  grant, 
together  with  any  supporting 
documentation.  The  Ehrector  of  Patent 
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Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  exclusive  hcense. 
DATES:  Comments  to  tiiis  notice  must  be 
received  by  May  2,  1994. 
ADDRESSES:  National  Aeronautics  and 
Speca  Administration,  Code  GP, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kaxry  Lupuioff,  (202)  358-2041. 

Dated:  February  17, 1994. 
Edward  A.  Frankle. 
Cenera!  Counsel. 
[FR  Doc.  94-4519  Filed  2-28-94;  8:45  am) 

BlLL.'HC  CO0£  7510-«1-M 


NATIONAL  CIVILIAN  COMMUNITY 

CORPS 

AGENCY:  National  Civilian  Community 

Corps. 

ACTION:  Ciianges  and  additions  to 

previously  published  notice  of 

availability  of  funds. 

SUMMARY:  The  National  Qvilian 
Community  Corps  (NCCC)  pubhshed  a 
notice  in  the  Federal  Register,  Volume 
59,  Number  20  on  January  31,  1994. 
announced  the  availability  of  funds  for 
a  summer  national  service  program. 
This  notice  changes  the  requirement 
that  the  NCCC  summer  youth  camp  be 
located  in  the  Northeast  region  of  the 
United  States  and  expands  acceptable 
locations  to  any  area  of  the  country  that 
meets  the  criteria  published  in  this 
notice.  Additionally,  this  notice 
provides  more  background  information, 
more  details  on  criteria  that  will  be  used 
to  select  a  non-profit  organization  to 
openjte  the  camp,  and  extends  the 
application  due  date  from  February  28, 
1994  to  March  21,  1994.  The  primary 
purpose  of  the  previous  notice — to 
establish  a  cooperative  agreement  with 
a  single  non-profit  organization  capable 
of  setting-up  and  operating  a  youth 
camp  in  support  of  tho  summer  national 
service  program — remains  the  same. 
DATES:  Applications  must  be  received 
no  later  than  5  p.m.  EST  on  March  21, 
1994.  to  be  ehgible.  The  NCCC  will 
announce  its  determination  not  later 
than  March  31,  1994,  and  reserves  the 
right  not  to  award  any  funds  for  this 
purpose  if  no  acceptable  applications 
are  received. 

ADDRESSES:  To  receive  an  appUcation 
kit.  contact:  National  Qvilian 
Community  Corps,  Corporation  for 
National  and  Community  Service.  1100 
Vermont  Avenue  NW.  (11th  Floor), 
Washington.  DC  20525. 


FOR  FURTHER  INFORMATIOK  CONTACT: 
Gr*?gorv  iCnight  at  (202)  60o-50C0  ext. 
103  or  (202)  606-5256  (TDD). 

SUPPtEMENTARY  INFORMATION: 

Background 

On  September  21, 1993,  President 
Clinton  signed  into  law  the  National 
and  Community  Service  Trust  Act  (ihe 
Act),  which  created  the  Corporation  for 
National  and  Comraimity  Service.  The 
Corporation's  mission  is  to  engage 
American.s  of  all  ages  and  backgrounds 
in  ser\'ice  that  addresses  the  nation's 
education,  public  safety,  health,  and 
environmental  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so, 
the  Corporation  will  foster  civic 
responsibihty,  strengthen  the  ties  that 
binds  us  together  as  a  people,  and 
provide  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

The  Corporation  is  a  new  federal 
agency  that  encompasses  the  work  and 
staff  of  two  existing  independent 
agencies,  the  Commission  on  National 
and  Community  Ser\'ice  and  ACTION. 
The  Corporation  also  funds  the  new 
national  service  initiative  called 
AmeriCorps,  service-learning  initiatives 
in  elementary  and  secondary  schools 
and  Institutions  of  higher  education, 
and  the  new  National  Civilian 
Community  Corps  (NCCC).  The 
Corporation  will  also  engage  in  efforts  to 
improve  the  quality  of  service  programs 
and  continue  to  support  the  Volunteers 
In  Service  To  America  fvlSTA)  program 
and  the  senior  volunteer  programs 
previously  sponsored  by  ACTION. 

The  National  Civilian  Comraunify 
Corps 

The  NCCC.  a  new  federally  managed 
program  under  the  AmeriCorps 
um'orella.  is  in  the  process  of 
establishing  several  residential  sites 
across  the  country  for  national  service. 
A  main  objective  of  NCCC  is  to  utilize 
excess  mihtary  capacity  and  personnel 
as  the  Department  of  Defense  (DOD) 
down-sizes.  The  purpose,  authority,  and 
guidelines  for  the  NCCC  are  written 
under  Subtitle  E  of  the  Act  which 
provides  a  basis  for  determining: 

(1)  Whether  residential  service 
programs  admdnistered  by  the  Federal 
Govermnent  can  significantly  increase 
the  support  for  national  service  and 
community  service  by  the  people  of  the 
United  States. 

(2)  Whether  such  programs  can 
expand  the  opf>ortunities  for  young  men 
and  women  to  perform  meaningful, 
direct,  and  consequential  acts  of 
community  service  in  a  manner  that 
will  enhance  their  own  skills  while 


contributing  to  their  understanding  of 
civic  responsibility  in  the  United  Stales. 

(3)  Whether  retired  members  &rA 
former  members  of  the  Armed  Forces  of 
the  United  States,  members  and  former 
members  of  the  Armed  Forces 
discharged  or  released  from  active  duty 
in  connection  with  reduced  Department 
of  Defense  spending,  members  and 
former  members  of  the  .\rmed  Forces 
discharged  or  transferred  from  the 
Selective  Reserve  of  the  Ready  Reser\'e 
in  connection  with  reduced  DOD 
spending,  and  other  members  of  the 
Armed  Forces  not  on  active  duty  and 
not  actively  participating  in  a  resen-e 
component  of  the  Armed  Forces  can 
provide  guidance  and  training  under 
such  programs  that  contribute 
meaningfully  to  the  encouragement  of 
national  and  conununity  service. 

(4)  Whether  domestic  national  service 
programs  can  ser^-e  as  a  substitute  for 
the  traditional  option  of  military  service 
in  the  Armed  Forces  of  the  United 
States  which,  in  times  of  reductions  in 
the  size  of  the  Armed  Forces,  is  a 
diminishing  national  service 
opportunity  for  young  Americans. 

In  accordance  with  the  Act.  the 
Corporation  has  established  the  NCCC 
demonstration  program  to  carry  out  the 
purpose  of  Subtitle  E.  Under  the 
demonstration  program.  NCCC  Corps 
members  (participants)  may  receive 
training  and  perform  service  in  one  of 
two  program  components:  (1)  A  national 
service  program  or  (2)  a  summer 
national  service  program.  Both 
components  are  residential  programs. 
The  members  of  each  program  shall 
reside  with  other  members  of  the  Corps 
in  Corps  housing  during  the  period  of 
service.  This  notice  addresses  the 
summer  national  service  program 
component  of  the  NCCC  only.  Tho 
summer  component  is  tailoTBd  to 
support  Corporation  objectives  for  the 
Summer  of  Safety. 

The  Summer  of  Safety 

The  Summer  of  Safety  is  being 
launched  by  the  Corporation  to  respond 
to  the  growing  fear  of  and  frustration 
over  the  levels  of  crime  and  violence  in 
every  part  of  the  country.  The  1994 
Summer  of  Safety  will  demonstrate  the 
potential  of  national  service  to  respond 
to  these  urgent  needs  by  using  the 
talents  and  energies  of  young 
Americans.  The  Summer  of  Safety  will 
specifically  address  the  pubUc  safety 
needs  of  communities  by  achieving  the 
following  Corporate  objectives: 

(1)  Make  direct  and  demonstrable 
impjacts  on  crime,  \iolerK»  and  fear  by 
identifying  and  meeting  public  safety 
needs. 
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(2)  Build  new  partnerships  and 
collaborations  for  safety  that  capitalize 
on  all  of  the  community's  resources. 

(3)  Demonstrate  that  young  people 
can  help  make  communities  safer. 

(4)  Stimulate  public  interest  in 
national  service  as  a  means  to  respond 
to  America's  problems. 

The  Corporation  has  established  a 
range  of  Summer  of  Safety  initiatives 
which  will  focus  on  enhancing  public 
safety.  The  NCCC  is  sponsoring  one  of 
these  initiatives  which,  as  stated  above, 
is  tailored  to  support  Corporate 
objectives. 

Under  the  NCCC's  sponsored  Summer 
of  Safety  program,  approximately  200 
vuung  people,  ages  14-17,  will  do 
public  safety-related  service  projects 
with  schools,  local  law  enforcement 
agencies,  and  community-based 
organizations.  The  young  people, 
known  as  Corps  members  will  receive 
leadership  traiiung  and  a  mix  of  the  best 
military  and  civilian  youth  service 
programming  during  their  eight  weeks 
at  the  camp  on  an  underutilized  military 
installation.  The  broad  objectives 
estabhshed  by  the  NCCC  to  support  the 
Summer  of  Safety  are  as  follows: 

(1)  To  demonstrate  that  youth, 
properly  trained  and  led,  can  have  a 
direct  and  demonstrable  impact  on 
community  public  safety. 

(2)  To  demonstrate  that  14-17  year 
old  youth  Corps  members  from  diverse, 
economic,  geographic,  and  ethnic 
backgrounds  can  work  together  in  teams 
to  address  community  safety  problems 
and  concerns. 

(3)  To  demonstrate  that  the  service- 
learning  model,  created  by  combining 
the  best  elements  from  military  training 
techniques  and  Civilian  Conservation 
Corps  values,  is  an  effective  means  of 
preparing  youth  for  public  service. 

NCCC  Summer  of  Safety  Program 
Overview 

The  NCCC  seeks  to  set  up  a 
cooperative  agreement  with  a  single, 
innovative  nonprofit  organization 
(including  institutions  of  higher 
education)  to  operate  a  summer  camp 
for  youth  14-17  years  of  age  in  support 
of  the  Summer  of  Safety.  Preference  will 
be  given  to  organizations  with  previous 
experience  and  demonstrated  success  in 
similar  operations.  The  applicant 
selected  will  be  known  as  the 
Cooperator.  A  cooperative  agreement 
was  chosen  as  the  vehicle  of  funds 
award  (instead  of  a  grant)  to  allow  the 
NCCC  to  work  hand-in-hand  with  the 
Cooperator  on  this  program. 

The  NCCC  is  sponsonng  only  one 
national  summer  camp  program  for  the 
summer  of  1994.  This  camp  will  run  for 
approximately  8  weeks  beginning  July  5, 


1994.  Long  range  plans  are  to  sponsor 
additional  summer  camps  in  1995.  This 
notice  is  for  the  1994  camp  only.  As  a 
demonstration  program,  future  camps 
will  be  impacted  by  the  results  of  the 
1994  effort. 

The  Cooperator  selected  must  handle 
all  aspects  of  camp  operation  except 
where  stated  otherwise  in  this  notice. 
The  main  areas  of  concern  for  camp 
operation  include  the  following:  finding 
and  securing  a  suitable  camp  location, 
logistics  (food,  lodging,  supplies, 
transportation,  support,  etc.), 
recruitment  of  Corps  members,  hiring  of 
staff,  training  of  staff  and  Corps 
members,  and  identification, 
development,  and  performance  of 
conmiunity  service  projects  that  support 
the  goals  of  the  Summer  of  Safety. 

Eligibility 

All  nonprofit  organizations,  including 
institutions  of  higher  education,  may 
apply  to  be  selected  as  the  Cooperator 
for  this  project.  Prior  experience  is 
highly  desirable  but  not  mandatory. 

Guidelines 

Camp  Selection:  The  summer  camp 
may  be  located  anywhere  in  the  United 
States  on  a  military  base  or  other  under- 
utilized DOD  facility.  The  applicant 
must  find  a  suitable  camp  location  and 
obtain  approval  for  its  use.  Letters  of 
intent  or  agreement  from  Installation 
command  persoimel  should  be  provided 
with  the  application.  The  applicant 
should  show  what  services  will  be 
provided  by  the  base  and  what  must  be 
provided  by  the  Cooperator.  The  camp 
should  include  suitable  living, 
classroom!  and  support  facilities  for  the 
diverse  group  of  up  to  200  young  men 
and  women  aged  14-17.  Support 
facilities  should  include  but  not  be 
limited  to:  food  service,  laundry,  clinic 
or  first  aid  station,  and  places  for 
appropriate  recreational  activities.  The 
camp  should  not  be  in  an  extremely 
remote  area.  Travel  to  and  fi"om  the 
camp  should  be  possible  on  a  cost 
effective  basis.  Care  should  be  taken  to 
select  a  camp  in  an  area  where 
community  projects  can  be  done  near-by 
the  camp  location.  Although  meaningful 
public  safety  projects  may  be 
accomphshed  in  rural,  suburban,  or 
urban  areas,  excessive  travel  time  from 
the  camp  to  the  project  area  should  be 
avoided. 

Recruitment:  As  this  is  a  national 
program,  recruitment  should  be 
accomplished  on  a  national  basis.  All 
recruitment  activities  for  this  NCCC 
Summer  of  Safety  summer  camp 
program  are  to  be  accomplished  by  the 
Cooperator.  Up  to  200  Corps  members 
shall  be  selected.  Corps  members  shall 


be  at  least  14  but  not  over  17  years  of 
age  during  the  period  of  camp  which 
will  be  approximately  from  July  5,  1994 
through  August  24. 1994.  Apphcation 
procedures  and  a  time  period  for 
potential  Corps  members  to  return 
applications  will  be  established  by  the 
Cooperator.  Also,  a  fair  application 
review  process  must  be  used.  Precise 
guidelines  will  be  coordinated  with  the 
selected  Cooperator  for  recmiling  Corps 
members. 

In  general.  Corps  members  will 
represent  economically,  geographically, 
and  ethnically  diverse  backgrounds.  To 
the  extent  practicable,  at  least  50 
percent  shall  be  economically 
disadvantaged  youths.  The  term 
"economically  disadvantaged"  follows 
the  guidelines  established  by  the  Job 
Training  Partnership  Act.  A  precise 
definition  of  this  term  will  be  provided 
by  NCCC  for  the  applicant  selected  as 
Cooperator.  Corps  members  must  be 
U.S.  citizens  or  permanent  residents, 
have  no  felony  convictions  or 
adjudications,  and  have  no  current 
substance  abuse  problems  (drugs  or 
alcohol).  Recruits  must  have  no  chronic 
or  life  threatening  physical  conditions. 
Procedures  to  make  these 
determinations  will  be  researched  and 
recommended  by  the  applicant.  NCCC 
reserves  the  right  to  approve  any 
method(s)  of  determination  to  be  used. 

Reasonable  accommodation  will  be 
made  for  Corps  members  with 
disabilities.  Disabled  Corps  members 
must  be  capable  of  self-care  and  able  to 
accomplish  project  tasks.  Disabled 
recruits  v^dll  be  evaluated  on  a  case-by- 
case  basis  and  fair  methods  of 
evaluation  jointly  established  by  the 
Cooperator  and  NCCC. 

The  Cooperator  and  the  NCCC  shall 
establish  standards  of  conduct  that 
apply  to  Corps  members.  The 
Cooperator  shaD  appoint  a  camp 
superintendent  who  will  enforce  the 
standards  of  conduct,  through  his  or  her 
staff,  to  promote  proper  moral  and 
disciplinary  conditions  in  the  camp. 
Enforcement  methods  for  standards  of 
conduct  shall  be  jointly  determined 
with  the  NCCC.  If  enforcement  fails,  a 
Corps  member  may  be  dismissed  if  the 
superintendent  determines  the  retention 
of  the  member  in  the  Corps  will 
jeopardize  the  enforcement  of  the 
standards  or  diminish  the  opportunities 
of  other  Corps  members. 

Camp  Staff:  Applicants  will  screen, 
select,  and  hire  a  qualified  camp  staff. 
The  staff  may  include  administrative 
personnel  and  Corps  member 
supervisory  and  training  staff  as 
determined  necessary  by  the  applicant. 
All  staff  personnel  should  reflect  the 
principles  of  diversity  established  by 
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NCCC  be  quality-oriented  with  high 
personal  standards,  and  be  capable  of 
being  good  role  models  for  Corps 
members.  An  appropriate  method  of 
accomplishing  a  background  check  and 
certification  of  potential  staff  members 
should  be  established  by  the  applicant. 
Preference  will  be  given  to  applicants 
who  show  intention  and  ability  to 
recruit  qualified  retired,  discharged,  and 
other  inactive  members  and  former 
members  of  the  Armed  Forces,  and 
former  VISTA,  Peace  Corps,  and  youth 
ser\-ice  program  personnel  as  staff 
members.  The  NCCC  will  provide 
trainers  and  a  one- week  training 
program  for  the  camp  staff  members 
who  will  work  directly  with  Corps 
members.  Therefore,  plans  should  be 
made  to  have  those  staff  members 
available  to  receive  training  not  later 
than  one  week  prior  to  the  camp  start 
date.  The  apphcant  shall  be  responsible 
for  supervising  the  camp  staff  and 
administrative  personnel  and  for  all 
required  personnel  actions  such  as 
record  keeping,  salary  payments, 
scheduling,  insurance,  and  all  other 
details. 

Corps  Member  Compensation  &■ 
Benefits:  As  stated  above.  Corps 
members  shall  be  recruited  nationally. 
They  will  receive  a  one-time  round-trip 
transportation  allowance  to  and  from 
the  camp  location,  a  living  allowance, 
and  an  education  benefit  upon 
completion  of  the  program.  These  funds 
shall  all  be  provided  by  the  NCCC  but 
managed  and  disbursed  by  the  selected 
Cooperator.  The  amount  of  each  funding 
element  will  be  determined  by  NCCC 
and  provided  to  the  Cooperator  under  a 
jointly  established  procedure.  These 
funds  need  not  be  included  in 
proposals.  However,  a  plan  to  provide 
an  accounting  system  to  manage  and 
disburse  these  funds  to  Corps  members 
should  be  included  and  the  cost  of  this 
service  should  be  shown. 

Uniforms:  The  NCCC  will  provide 
uniforms  for  Corps  members  and  camp 
staff.  Applicants  shall  manage  and 
distribute  clothing  items.  Clothing  items 
are  now  being  determined  by  NCCC.  An 
estimate  of  clothing  items  includes;  3 
shorts,  3  pants,  3  tee  shirts,  2  polo 
shirts,  1  light  \Nindbreaker,  1  cap,  one 
pair  of  sneakers,  and  one  knapsack  per 
camper.  Similar  items  will  be  available 
for  staff.  Spare  items  will  need  to  be 
stored,  accounted  for,  and  distributed  as 
required.  Laundry  plans  should  be 
considered  among  other  logistics 
details. 

Corps  Member  Training:  NCCC 
objectives  for  the  Summer  of  Safety 
relate  directly  to  the  accomplishment  of 
community  service  projects  supporting 
pubhc  safety  needs.  However,  to 


prepare  Corps  members  to  accomphsh 
these  projects  successfully,  careful 
training  and  learning  must  take  place. 
To  that  end.  Corps  members  will  receive 
training  that  includes  a  comprehensive 
service- learning  curriculum  designed  to 
promote  team  building,  discipUne, 
leadership,  work  training,  citizenship, 
and  physical  conditioning.  The  NCCC 
wll  provide  a  curriculum  to  the 
selected  applicant.  The  Cooperator's 
camp  staff  will  administer  the  training 
to  the  Corps  members.  The  NCCC 
reserves  the  right  to  be  involved  closely 
in  all  training.  The  Cooperator  may 
provide  additional  training  and  perhaps 
modify  or  adapt  the  curriculum 
provided  by  NCCC  when  changes  are 
coordinated  with  NCCC  and  receive 
NCCC  approval.  All  training  must 
reflect  an  innovative  and  structured 
approach  that  combines  the  best  of 
mihtary  training  techniques.  Civilian 
Conservation  Corps  values,  and  service 
le.aming  models.  For  the  purposes  of 
training,  the  following  definitions 
apply:  (1)  Military  training  techniques 
relate  to  leadership/followership  skills, 
self  discipline,  self  responsibihty,  and 
teamwork;  (2)  Civilian  Consen'ation 
Corps  values  focus  on  love  of  one's 
fellowraan,  personal  responsibility  for 
one's  own  actions,  justice,  compassion, 
humihty,  respect  for  self  and  others, 
concern  for  the  environment,  and 
community  service  (3)  ser\ice  learning 
with  respect  to  Corps  members  means  a 
method — (a)  under  which  Corps 
members  learn  and  develop  through 
active  participation  in  thoughtfully 
organized  service  experiences  that  meet 
actual  community  needs,  (b)  that 
provides  structured  time  for  a  Corps 
member  to  think,  talk,  or  write  about 
what  the  Corps  member  did  and  saw 
during  an  actual  service  activity,  (c)  that 
provides  Corps  members  with 
opportunities  to  use  newly  acquired 
skills  and  knowledge  in  real  life 
situations  in  their  ovvm  communities, 
and  (d)  that  helps  to  foster  the 
development  of  a  sense  of  caring  for 
others,  good  citizenship,  and  civic 
responsibihty. 

Applicants  should  be  innovative  in 
applying  or  suggesting  other  areas  of 
training  or  education  that  may  be 
available.  For  example  evening 
instruction  in  such  areas  as  computers, 
foreign  language,  and  so  forth  may  be 
considered.  Also,  field  trips  or  other 
activities  directly  related  to  the 
objectives  may  bie  proposed  for 
consideration. 

Project  Development/Service 
Activities:  Community  service  projects 
shall  focus  on  pubUc  safety  needs.  All 
service  projects  carried  out  by  Corps 
members  shall:  (1)  Meet  an  identifiable 


pubhc  need,  (2)  emphasize  the 
performance  of  community  service 
activities  that  provide  direct  and 
demonstrable  community  benefits  and 
opportunities  for  service  learning  and 
skills  development,  (3)  to  the  maximum 
extent  practicable,  encourage  work  to  be 
accomplished  in  teams  of  diverse 
individuals  working  together,  and  (4) 
include  education  and  training  in 
various  technical  fields.  The  Summer  of 
Safety  program  must  consider  projects 
appropriate  to  the  ages  and  capabihties 
of  the  Corps  members. 

The  applicant  may  consider  having 
Corps  members  accomplish  one 
relatively  large  project  or  a  series  of 
smaller  projects.  The  NCCC  will  work 
closely  with  the  applicant  selected  to 
develop  service  projects  in  public 
safety.  Appendix  1  gives  suggestions  for 
how  the  apphcant  may  approach  the 
development  of  Summer  of  Safety 
projects.  The  applicant  should  begin  to 
work  with  the  community  and  describe 
some  candidate  projects  in  the  proposal. 
The  NCCC  reserves  the  right  of  final 
project  approvaL 

Camp  Operations  and  Logistics:  The 
Cooperator  is  responsible  for  all 
logistical  details  of  camp  op)erations. 
Areas  that  must  be  considered  include: 
medical  care  and  first  aid,  food  for  off- 
site  meals  during  projects,  camp 
transportation,  and  tools  and  proper 
safety  equipment  for  project  work.  This 
is  by  no  means  an  exhaustive  Ust  but  is 
provided  as  examples  only.  In  some 
cases,  innovative  solutions  may  be 
possible.  For  example,  community 
groups  may  agree  to  provide  tools  and/ 
or  safety  equipment  needed  for  Corps 
members  to  work  on  projects. 
Applicants  should  develop  a  time- 
phased  plan  or  realistic  schedule  for 
accomplishing  all  tasks  and  include  this 
information  with  the  proposal.  A 
detailed  budget  must  be  included  as 
well. 

Appropriate  opening  and  closing 
ceremonies  to  kick  off  this  program  and 
end  it  in  a  positive  maimer  should  be 
plarmed.  Details  of  these  events  must  be 
coordinated  with  NCCC  for  approval. 

The  apphcant  must  be  prepared  to 
make  an  on-site  presentation  to  NCCC 
that  explains  all  aspects  of  camp 
operations  and  program  activities.  The 
date  for  the  presentation  will  be  jointly 
arranged  but  should  be  no  later  than  two 
weeks  prior  to  the  camp  start  date. 

Evaluation:  Evaluation  is  an 
important  aspect  of  the  NCCC  Summer 
of  Safety  camp  program.  The  goal  is  to 
take  lessons  learned  from  the  design  of 
this  year's  program  and  apply  those 
lessons  to  future  camps.  The  applicant 
should  include  a  detailed  evaluation 
plan  consisting  of  the  following 
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components;  (1)  progress  toward 
achievement  of  program  objectives.  (2) 
measurement  of  the  quality  and 
effectiveness  of  service  provided  to 
communities.  (3)  changes  in  behavior  of 
Corps  members,  and  (4)  management 
effectiveness  of  the  dehevery  of  the  total 
program  Additionally,  internal 
evaluation  and  monitoring  should  be  a 
continuous  process,  allo^sing  for 
frequent  feedback  and  quick  correction 
of  problems.  The  selected  Cooperator 
will  be  asked  to  present  a  briefing  of 
lessons  learned  to  NCCC  at  the  end  of 
the  Summer  of  Service  camp  and 
provide  periodic  reports  throughout  the 
summer 

.\pplication  Procedures 

.\n  apphcation  kit  can  be  requested 
by  vNTitmg  to  or  calling  the  NCCC  using 
the  address  or  phone  numbers  listed  in 
this  notice.  Applications  must  consist  of 
the  following  items: 

(1)  A  narrative  description  consisting 
of  not  more  than  25  typed  pages. 

(2)  Completion  of  an  application  for 
Federal  Assistance  (Form  424)  with 
budget  sheet  and  required  assurances 
(Included  in  application  kit). 

(3)  \  signed  and  dated  cenification 
regarding  drug  free  workplace 
requirements  (Included  in  application 
kit). 

(4)  A  signed  and  dated  certification 
regarding  debarment,  suspension,  and 
other  responsibility  matters  (primary 
covered  transactions)  (Included  in 
application  kit). 

(5)  A  signed  and  dated  certification 
regarding  lobbying  if  the  Federal 
Assistance  exceeds  SIOO.OOO  (Included 
in  apphcation  kit). 

Proposal  Narrative 

Applicants  should  present  their 
proposals  in  narrative  form  with  the 
other  components  of  the  apphcation 
package.  Where  appropriate  in  the 
narrative,  methods  to  implement 
specific  plans  should  be  linked  with  one 
or  more  measurable  or  demonstrable 
outcomes.  Show  not  only  what  tasks  are 
planned,  but  also  the  conditions  and 
standards  by  which  they  will  be 
accomplished  (behavioral  terms).  The 
narrative  should  not  exceed  25  type 
wTitten  pages  and  include  the  following 
items  as  a  minimum: 

1 .  Title  page:  Show  the  name  and 
address  of  legal  applicant  (include  the 
signature  of  the  authorized  executive!, 
the  names  of  any  other  organizations 
participating  in  a  partnership  and  the 
amount  of  federal  funds  requested.  A 
section  on  the  background  of  the 
organization  may  be  included  showing 
experience  and  capability.  Attach  a 


short  resume  or  biography  of  the 
primary  project  director. 

2.  Location  of  camp:  Identify  a  camp 
location  suitable  to  support  200  Corps 
members  in  accordance  with  the 
guidelines  pro\ided  in  this  notice. 

3.  Recruitment  plan:  Include  a 
detailed  plan  for  recruiting  Corps 
members  nationwide  in  accordance 
with  the  guidelines  provided. 

4.  Standards  of  conduct:  A  plan  for 
establishing  and  enforcing  standards  of 
conduct  for  Corps  members  should  be 
included  in  accordance  with  the 
guidelines.  Although  establishment  of 
standards  of  conduct  will  be  a  joint 
Cooperator/'NCCC  responsibility,  the 
applicant  should  include  plans  for 
dealing  with  problems  that  may  be 
anticipated. 

5.  Staffing  plan:  Applicants  should 
explain  in  detail  how  staffing  of  the 
camp  will  be  accomplished  in 
accordance  with  the  guidelines. 

6.  Funds  management  plan:  Explain 
in  detail  how  the  compensation  and 
benefit  funds  for  Corps  members 
(described  in  guideUnes)  will  be 
managed  and  disbursed. 

7.  Uniform  plan:  Explain  details  of 
how  the  uniforms  provided  by  NCCC  for 
Corps  members  and  camp  staff  will  be 
managed.  Include  a  distribution, 
storage,  and  replacement  plan. 

8.  Training  plan:  Inclucie  a  detailed 
plan  for  conducting  a  training  program 
for  Corps  members  using  curriculimi 
and  educational  materials  provided  by 
NCCC  and  any  other  training  proposed 
to  help  meet  objectives.  Where  possible 
explain  any  project-specific  training 
anticipated  and  methods  of 
accomphshment. 

9.  Supplementary  activities:  Include  a 
detailed  explanation  of  any  additional 
activities  proposed  for  Corps  members 
such  as:  mentoring,  tutoring,  skills 
training,  recreation,  education,  or 
cultural  activities. 

10.  Projects:  Include  detailed  plans  to 
identify  and  implement  public  safety 
projects  that  meet  the  criteria  of  the 
guidelines  provided.  Include  an  overall 
project  development  plan  including 
methods  to  establish  good  working 
relationships  with  the  military  base,  the 
corps  staff,  youth  corps  members,  and 
community  leadership.  (Community 
leadership  sectors  may  include,  for 
example,  business,  labor,  foundations, 
colleges,  universities,  media,  religious 
organizations,  other  military  services, 
government,  and  health  care  agencies.) 
Where  possible,  include  appropriate 
letters  showing  support  from  local 
community  leaders  and  elected/ 
appointed  officials. 

11.  Project  tools  and  safety 
equipment:  Explain  in  detail  what  tools 


and  safety  equipment  might  be  needed 
for  any  known  or  proposed  projects. 
Safety  equipment  may  include  such 
items  as  safety  goggles,  gloves,  hard 
hats,  or  protective  clothing.  E.xplain  also 
how  tools  and  safety  equipment  will  be 
obtained. 

12.  Budget:  Provide  a  detailed  budget 
plan  showing  how  funds  will  be  used. 
Also,  it  is  desirable  to  show  experience 
in  managing  a  budget,  including 
evidence  of  the  applicant's  fiscal 
capacity  to  administer  federal  funds. 

13.  Medical  and  first  aid  care:  Provide 
a  detailed  plan  for  providing  this  service 
to  Corps  members  and  staff. 

14.  Transportation:  Explain  in  detail 
all  aspects  of  transportation  including 
getting  Corps  members  safely  from  the 
camp  to  the  project  site(s)  and  back  on 
a  routine  basis. 

15.  Meals:  Include  a  plan  for 
providing  meals  at  the  ramp  and  at 
project  sites  when  required. 

16.  Evaluation:  Applicants  should 
include  an  evaluation  plan  in 
accordance  with  the  guidelines 
provided  in  this  notice. 

General  Criteria  for  Applicant 
Selection 

Applications  will  be  reviewed  and 
evaluated  using  the  criteria  below. 
Failure  to  respond  to  program 
requirements  discussed  in  this  notice 
may  result  in  the  removal  of  a  proposal 
from  further  consideration.  The 
narrative  portion  of  the  apphcation 
should  not  exceed  25  type-written 
double  spaced  pages.  Please  do  not  bind 
your  proposal,  in  case  additional  copies 
must  be  made. 

The  criteria  noted  below,  which  are 
based  on  the  guidelines  and 
requirements  contained  in  this  notice. 
will  be  used  for  selection  of  a 
Cooperator.  Each  criteria  will  be 
considered  up  to  the  total  points 
available  as  noted. 

(1)  Quality  of  Plans  and  Attention  to 
Detail  [60  Points) 

•  A  camp  location  suitable  to  support 
200  Corps  members  in  accordance  with 
the  guidelines  provided  in  this  notice  is 
identified. 

•  The  applicant  provides  evidence  of 
the  ability  to  accomplish  all  tasks 
outlined  in  this  notice  successfully. 
This  is  shown  by  outlining  previous 
experience  and  in  carefully  formulated 
WTitten  plans  with  a  realistic  time- 
phased  scheduled  for  accomplishing  all 
tasks. 

•  The  overall  implementation  plan  is 
feasible  and  has  a  realistic  time  table. 

•  Where  appropriate,  the  applicant 
explains  methods  to  implement  plans 
that  are  linked  to  one  or  more 


Federal  Register  /  Vol.  59,  No.  40  /  Tuesday,  March  1.  1994  /  Notices 


9779 


measurable/demonstrable  outcomes. 
Planned  tasks,  as  well  as  the  conditions 
and  standards  by  which  they  will  be 
accomplished,  are  clearly  shown. 

•  Letters  of  intent  or  agreement  from 
command  personnel  of  the  chosen 
military  or  other  DOD  location  are 
provided. 

•  A  detailed  plan  for  recruiting  Corps 
members  nationwide  in  accordance 
with  the  g\iidelines  of  this  notice  is 
prjovided. 

•  A  plan  for  establishing  and 
enforcing  standards  of  conduct  is 
included  and  is  in  accordance  with  the 
guidelines  of  this  notice. 

•  A  detailed  staffing  plan  for 
screening  and  hiring  qualified  camp 
personnel  is  included  and  meets  the 
guidelines  provided  with  this  notice. 

•  The  stafRng  plan  gives 
consideration  to  retired,  discharged,  and 
other  inactive  members  and  former 
members  of  the  Armed  Forces,  former 
VTSTA,  Peace  Corps,  and  youth  service 
program  persormel. 

•  The  staffing  plan  ensures  the  staff  is 
comprised  of  men  and  women  of 
diverse  ethnic,  economic,  professional, 
and  geographic  backgrounds. 

•  A  detailed  explanation  shows  how 
funds  for  Corps  members,  such  as  the 
living  allowance  and  the  educational 
benefit,  are  to  be  managed  and 
disbursed. 

•  Details  are  given  of  how  Corps 
member  and  staff  uniforms  and  related 
items  will  be  distributed,  replaced, 
cleaned,  and  stored  for  issue. 

•  A  detailed  plan  for  conducting 
training  program  for  Corps  members 
using  curriculum  and  educational 
materials  provided  by  NCCC  is 
provided. 

•  Detailed  plans  for  providing 
additional  activities  for  Corps  members 
such  as;  mentoring,  tutoring,  skills 
training,  recreation,  education,  and 
cultural  activities  are  included. 

•  Detailed  plans  to  identify  and 
implement  public  safety  projects  that 
meet  the  criteria  of  the  guidelines  of  this 
notice  are  provided. 

•  An  overall  project  development 
plan,  including  methods  to  establish 
good  working  relationships  with  the 
military  base,  the  corps  staff,  youth 
corps  members,  and  community 
leadership  are  included. 

•  Specific  plans  to  identify  and 
coordinate  community  service  projects 
with  the  local  community  are  included. 

•  The  plan  identifies  specific  learning 
projects  and  methods  by  which  they 
will  be  structured  to  ensure  true  service 
learning  takes  place. 

•  Plans  to  involve  Corps  members  in 
the  use  of  a  team  approach  in  daily 


camp  and  project  activities  are  clearly 
shown. 

•  Individual  projects  and  tasks  are 
appropriately  matched  to  Corps  member 
age  level  and  skills. 

•  Letters  showing  support  for  projects 
and  the  Summer  of  Safety  program  from 
local  community  leaders  and  elected/ 
appointed  officials  are  included. 

•  A  detailed  plan  for  providing 
medical  and  first-aid  care  to  Corps 
members  and  staff  is  provided. 

•  All  aspects  of  transportation, 
including  getting  Corps  members  safely 
to  and  from  project  sites,  is  explained  in 
detail. 

•  A  plan  for  providing  off-site  meals 
(at  project  sites)  when  required  is 
outlined. 

•  A  plan  to  supply  tools  and  safety 
equipment  that  might  be  needed  to 
accomplish  projects  is  explained. 

2.  Evaluation  (10  Points) 

A  detailed  evaluation  plan  is 
provided  designed  to:  track  progress 
toward  achievement  of  program 
objectives,  measure  the  quality  and 
effectiveness  of  service  provided  to 
communities,  measure  tie  satisfaction 
of  both  Corps  members  and  camp  staff, 
and  assess  management  effectiveness. 
Also,  plans  show  that  internal 
evaluation  and  monitoring  is  a 
continuous  process,  allowing  for 
frequent  feedback  and  quick  correction 
of  problems. 

3.  Leadership  and  management  (10 
Points) 

Evidence  is  provided  that  the  program 
directorfs)  and  super.isor(s)  are  well- 
qualified  for  their  responsibilities,  have 
a  reasonable  amount  of  previous  project 
and  persoruiel  management  experience, 
and  experience  in  recruiting,  selecting 
and  supervising  youth  participants  in 
community  service  programs.  Evidence 
of  ability  to  establish  and  work  within 
a  budget  is  provided. 

4.  Cost  effectiveness  (10  Points) 

The  proposal  shows  a  cost  effective 
approach  to  the  use  of  Federal  funds 
and  Federal/non-Federal  resources.  The 
submitted  budget  is  reasonable  for  the 
proposed  service  activities  and  the 
identified  community  projocts.  Detailed 
budget  plans  clearly  show  how  funds 
will  be  used. 

5.  Innovation  and  replication  (10  Points) 

The  proposal  incorporates  innovative 
approaches  to  community  involvement 
and  service.  The  program  is  a  good 
model  adaptable  in  other  locations  and 
circumstances.  A  plan  for  reporting  and 
briefing  results  of  the  summer  of  service 


program,  including  lessons  learned,  to 
the  NCCC  staff  is  included. 

Application  Review  Process 

Applications  submitted  will  be 
reviewed  and  evaluated  by  the  NCCC 
according  to  the  above  criteria.  NCCC 
reserves  the  right  to  ask  for  evidence  of 
any  claims  of  past  p)erformance  or  future 
capability.  Selection  of  a  Cooperator 
must  be  finalized  by  execution  of  a 
Cooperative  Agreement  which  may 
require  discussions  between  the  NCCC 
and  the  applicant  to  resolve  any  open 
issues  and/or  to  further  develop  plans  or 
specific  strategies. 

Appendix  1 

This  appendix  provides  suggestions  for 
how  the  Cooperator  might  approach 
identification  of  projects  for  the  NCXX! 
Summer  of  Safety  program.  This  is  meant  to 
be  thought-provoking  and  is  not  a  required 
process.  It  will  be  helpful  if  the  Cooperator 
can  do  some  preliminary  work  with  local 
communities  to  identify  potential  public 
safety  related  projects.  One  approach  to  the 
project  selection  process  is  to:  (1)  Find  out 
what  the  community  needs  are  (what 
problems  are  important  to  the  community), 
(2)  identify  other  community  organizations 
with  a  stake  in  the  problem  that  may  be 
recruited  for  support,  and  finally.  (3)  plan 
realistic  response  activities.  The  following 
information  ex[>ands  on  these  steps. 

/.  Identify  Crime/\'iolence  Problems  To  Be 
Addressed 

By  working  directly  with  local  law 
enforcement,  neighborhoods,  attending 
community  meetings,  setting  up  meetings  for 
law  enforcement  with  community  groups, 
contacting  and  surveying  local  businesses, 
public  agencies,  service  organizations,  youth 
groups,  senior  groups,  etc.,  your  organization 
can  identify  sf)ecific  crime  problems  which 
confront  the  community  and  concern 
residents.  The  types  of  issues  most  readily 
identified  through  this  analysis  may  include: 
— Specific  population  needs  (e.g..  seniors 
who  are  afraid  to  go  to  the  market  after 
dark,  or  children  who  can't  use 
playgrounds  l)ecause  of  drug  activity, 
debris  or  disrepair,  or  teenagers  who  get 
into  trouble  when  a  facility — theater,  club, 
etc. — closes  for  the  evening,  or  groups  are 
targets  of  hate  crimes); 
— Physical  hazards  (e.g..  drug  houses,  vacant 
structures  used  for  drug  trade  or  other 
illegal  or  disorderly  purpose,  abandoned 
vehicles,  missing  street  lights,  broken 
fences,  dangerous  vehicle  traffic  patterns, 
open-air  drug  markets); 
—Unreported  or  undetected  criminal  activity 
(e  g.,  drug  use/sales,  gang  activity, 
prostitution,  domestic  violence  or 
fraudulent  solicitors/practices). 

n.  Pick  Community  Partners  or  Collaborators 

Think  broadly  about  the  range  of 
organizations  in  the  community  that  may 
become  involved  or  are  already  involved  in 
reducing  crime  and  violence  in  the 
community.  Try  to  identify  which  ones  have 
missions,  resources  or  experience  that  may 
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be  useful.  Exainpif'S  are  City  agencies,  law 
enforcement,  schools  senior  or  neighborhood 
centers,  public/ private  organizations,  etc. 
These  orgaalzatioas  may  be  willing  to  take 
part  or  support  your  efforts  to  resolve 
problems. 

/.'/.  Craft  a  Specific  Problem  Response 

It  may  help  to  have  various  activities 
linked  with  a  common  theme.  For  example, 
■'victim  support"  may  include:  Support  of 
victim  services  within  the  court,  noiiilcation 
of  victims  for  court  dates  and  procedures, 
meeting  and  accompanying  victims  to  court, 
providing  child  care  for  vxtims.  follow-up 
on  restjtuiioc  orders,  etc. 

You  should  try  to  ensure  the  activities  are 
realistic.  Ask  if  the  activities  will  make  a 
difference  in  the  community.  It  must  be 
realized  that  not  all  problems  can  be  solved 
in  a  summer  program.  Other  activities  for 
consideration  are: 

— Involve  youth  in  senior  escort  service. 

— Conduct  and  disseminate  crime  prevention 

Fun'eys  and  informationVadvice. 
— L'ndenake  community  clean-up  efforts, 

focusing  on  graffiti,  vacant  lots,  alleys,  and 

other  sites  where  fear  of  crime  and  disorder 

are  evident. 
— Organize  neighborhood  watch  programs. 
— Initiate  or  enhance  relationships  between 

law  enforcement  and  local  youth 

organizations 
— Develop  a  network  of  "safe  hot'Sfts"  or 

"safe  corridors"  in  ncignborhoods.  and 

training  parents  and  children  about  the 

program. 
— Develop  and  conduct  anti-violence 

presentations  for  youth  groups. 
— Develop  and  supiervise  youth  activities  that 

incorporate  age-appropriate  personal 

safety' violence  prevention  training;  e.g., 

illicit  drug  use.  impaired  driving,  etc. 
— Establish  conflict  resolution  programs, 

including  outreach,  training,  and  ongoing 

activities  for  youth. 
— Lead  public  safety  field  trips  for  youth 

with  appropriate  orientation;  e.g.,  to  jails/ 

prisons,  police  stations,  courts,  hospitals, 

etc. 

Dated;  February  23,  1994 

Fred  Petera. 

Deputy  Director  of  Education.  Training,  6- 
Military  Affairs. 

|FR  Dor  94-4564  Filed  2-28-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-366] 

Georgia  Power  Co.,  et  al.,  Edwin  I. 
Hatch  Nuctear  Plant,  Unit  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S  Nuclear  Regulatoi^- 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Georgia  Power  Company,  acting 
for  itself.  Oglethorpe  Power 
Corporation,  Municipal  Electric 


AuLhoiity  of  Georgia,  and  the  City  of 
Dalton.  Georgia  (the  licensees),  for  the 
Edwin  I.  Hatch  Nuclear  Plant,  Unit  2 
(}latch  or  the  facility).  Facility 
Operating  License  No.  NPF-5,  located 
in  AppUng  County,  Georgia. 

Enviroiunental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  Hatch  Unit  2  Technical 
Specifications  (TS)  to  increase  the 
allowable  main  steam  isolation  valve 
(MSIV)  leakage  rate  from  11.5  standard 
cubic  feet  per  hour  (scfhj  to  100  scfh  for 
any  one  MSIV  and  a  combined 
maximum  pathway  leakage  rate  of  250 
scfh  for  all  four  main  steam  lines,  and 
would  delete  the  TS  requirements  for 
the  currently  installed  MSIV  leakage 
control  system  (LCS). 

The  proposed  amendment  is  in 
accordance  with  the  licensee's 
application  dated  October  1,  1993,  as 
re\'ised  January  6, 1994.  and 
supplemented  Februar)-  3, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  needed 
to  reduce  the  need  for  repairs  of  the 
MSrVs  in  order  to  meet  the  present, 
restrictive,  leakage  requirements;  to 
resolve  concerns  associated  uilh  the 
current  LCS  performance  capability  at 
high  MSrV  leakage  rates;  and  to  assure 
a  reliable  and  effective  method  is 
available  for  treating  any  potential  MSIV 
leakage  during  a  postulated  loss  of 
coolant  accident  (LOC^).  Many  BWRs 
have  difficulty  meeting  their  MSIV 
leakage  rate  Umits.  Extensive  repair, 
rework  and  relesting  efforts  have 
negative  effects  on  outage  costs  and 
schedules,  as  well  as  significant  impact 
on  ALAR.'K  (as  low  as  reasonably 
achievable)  radiological  exposure 
programs  for  the  licensee's  staff  and 
labor  force.  The  alternate  means 
proposed  by  the  licensee  to  treat  MSIV 
leakage  makes  use  of  components  and 
systems  that  can  reasonably  be  expected 
to  remain  intact  and  serviceable 
following  a  design  basis  LOCA.  These 
components  are  the  main  steam  lines 
and  condenser. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  amendment  will  not 
result  in  a  significant  change  in  the 
types  or  significant  increase  in  the 
amoimts  of  any  effluents  that  may  be 
released  offsite.  The  proposed  action 
will  not  increase  potential  radiological 
environmental  effects  due  to  MSIV 
leakage  beyond  those  already  permitted 
by  the  regulations. 

MSrV  leakage,  along  with 
containment  leakage,  is  used  to 


calculate  the  maximum  radiological 
consequences  of  a  design  basis  accident. 
Standard  conservative  assumptions 
were  used  to  calculate  offsite,  control 
room  and  the  technical  support  center 
(TSC)  doses,  including  the  doses  due  to 
MSrV  leakage,  which  could  potentially 
result  from  a  postulated  design  basis 
LOCA  at  Hatch,  and  are  described  in 
Section  15.1.39  of  the  Hatch  Unit  2 
Final  Safety  Analysis  Report  (FSAR). 
The  control  room..  TSC,  and  offsite 
doses  resulting  from  a  postulated  LOCA 
have  recently  been  rwialculated  using 
currently  accepted  iodine  dose 
conversion  factors.  This  analysis 
demonstrated  that  a  tot."il  letik.^ge  rate  of 
250  scfh  results  in  dose  exp.>5'::-.s  fgr 
the  control  room,  TSC.  and  ctTsite 
(exclusion  area  boundary  and  low 
population  zone)  that  remain  within  the 
requirements  of  10  CFR  part  100  for 
offsite  doses  and  10  CFR  part  50. 
appendix  A.  for  the  control  room  and 
TSC. 

Deletion  of  the  MSIV  Leakage  Control 
System  will  reduce  the  overall 
occupational  dose  exposures  due  to  the 
elimination  of  maintenance  and 
surveillance  activities  associated  with 
the  system.  The  dose  exposure 
associated  with  deleting  the  system  will 
be  as  low  as  reasonably  achievable  and 
will  be  less  than  the  dose  which  would 
result  from  maintenance  and 
surveillance  activities  associated  v,i\h 
the  present  system  for  the  remainder  of 
plant  life. 

Therefore,  radiological  releases  will 
not  differ  significantly  from  those 
determined  previously,  and  the 
proposed  a.mendment  does  not 
otherwise  affect  facility  radiological 
effluent  or  occupational  exposures. 
With  regard  to  potential  nonradiological 
impacts,  tlie  proposed  action  does  not 
affect  plant  nonradiological  effluents 
and  has  no  other  nonradiological 
environmental  impact. 

Therefore,  there  will  not  be  a 
significant  increase  in  the  types  or 
amounts  of  any  effluent  that  may  be 
released  offsite  and,  as  such,  the 
proposed  amendment  does  not  involve 
irreversible  environmental 
consequences  beyond  those  already 
associated  with  normal  operation  of  the 
plant. 

Based  on  its  review,  the  Commission 
concludes  that  the  proposed 
amendment  is  acceptable.  The  staff  has 
determined  that  the  proposed 
amendment  does  not  alter  any  initial 
conditions  assumed  for  the  design  basis 
accidents  previously  evaluated  and  the 
alternate  system  is  capable  of  mitigating 
the  design  basis  accidents. 

The  proposed  amenchnent  does  not 
increase  the  probability  or  consequences 
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of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  proposed 
action  would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  thg  proposed 
amendment  involves  components  in  the 
plant  which  are  located  within  the 
restricted  area  as  defined  in  10  CFR  part 
20.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
envirorunental  impacts  associated  with 
the  proposed  amendment. 

Altematis-es  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  projxjsed  action,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  pnncipal  alternative 
would  be  to  deny  the  licensee's  request 
for  the  proposed  amendment.  This 
would  not  reduce  en\"ironmental 
impacts  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  Edwin  I.  Hatch 
Nuclear  Plant,  Unit  No.  2,  dated  March 
1978. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Georgia  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

Based  en  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  en\ironment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  seethe  application  for 
amendment  dated  October  1, 1993.  as 
revised  January  6,  1994.  and 
supplemented  Februarv'  3.  1994,  which 
is  available  for  pubUc  inspection  in  the 
Commission's  Public  Document  Room. 
the  Gehnan  Building,  2120  L  Street, 
mv..  Washington,  DC  20555.  and  the 
local  pubhc  document  room  located  at 
the  Appling  County  Pubhc  Library.  301 
City  Hall  Drive.  Baxley,  Georgia  31513. 


Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Loren  R.  Plisco, 

Acting  Director.  Project  Directorate  11-3, 
Division  of  Reactor  Projects — 7//7.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  94^560  Filed  2-28-94:  8:45  am] 

BILLINC  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
SafDguards,  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  March  15  and  16, 1994.  in 
the  East  Auditorium  at  the 
Weslinghous9  Nuclear  Energy  Cepter. 
4350  Northern  Pike  Road,  Monroeville. 
PA. 

Most  of  the  meeting  will  be  closed  to 
the  public  to  discuss  information 
deemed  proprietary  by  the 
Westinghouse  Electric  Corporation  [5 
U.S.C.  552b(cH4)]. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  March  15.  1994 — 8:30  a.m. 
until  the  conclusion  of  business. 

Wednesday.  March  16.  1994—8:30 
a.m.  until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  the  test  programs  being 
conducted  by  Westinghouse  in  support 
of  the  AP600  passiv-e  plant  design 
certification  re\iew  The  focus  of  the 
discussions  will  he  on  the  Core  Make- 
up Tank  (CMT)  and  Passive 
Containment  Cooling  System  (PCCS) 
test  programs.  The  purpose  of  this 
meeting  is  to  gather  information. 
anaU-ze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  wll 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  m.embers  of  the  Subcommitt<^.  its 
consultants,  and  stafl.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below 
five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representati%'es  of  the 
Westinghouse  Electric  Corporation,  the 
NRC  staff,  their  consultants  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  nihng  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Paul  A. 
Boehnert  (telephone  301/492-8558) 
between  .7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  plarming  to  attend  tLis  meeting 
are  urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred, 
including  the  specific  schedule  for  the 
sessions  open  to  the  public. 

Dated:  February  23. 1994. 
Sara  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
|FR  Doc.  94-4556  Filed  2-28-94;  8:45  ami 

BILLING  CODE  759(M)1-M 


Advisory  Committee  en  Reactor 
Safeguards:  Subcommittee  Meetings 
on  ABB-CE  Standard  Plant  Designs 
and  on  Advanced  Boiling  Water 
Reactors;  Revisions 

The  meeting  of  the  ACRS 
Subcommittee  on  ABB-CE  Standard 
Plant  Designs  scheduled  to  be  held  on 
March  8. 1994.  in  Room  P-110.  7920 
Norfolk  Avenue.  Bethesda.  Marj'land 
has  been  extended  until  the  close  of 
business  on  March  9.  1994.  Notice  of 
this  meeting  was  previously  pubhshed 
in  the  Federal  Register  on  Wednesday, 
February  23.  1994  (59  FR  8666).  All 
other  items  pertaining  to  this  meeting 
remain  the  same  as  previously 
published.  For  further  information 
please  contact  the  cognizant  ACRS  staff 
engineer,  Mr.  Douglas  H.  Coe  (telephone 
301/492-8972)  between  7:30  a.m.  and 
4:15  p.m.  (EST). 

The  meeting  of  the  ACRS 
Subcommittee  on  Advanced  Boiling 
Water  Reactors  scheduled  to  be  held  on 
Wednesday.  March  9.  1994.  has  been 
cancelled.  Notice  of  this  meeting  v\'as 
previously  pubHshed  on  Wednesday,  ' 
February  23.  1994  (59  FR  8666).  For 
further  information  please  contact  the 
cognizant  ACRS  staff  engineer.  Dr. 
Medhat  El-Zeftawy  (telephone  301/492- 
9901)  between  7:30  ajn.  and  4:15  p.m. 
(EST). 
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Dated:  February  23.  1994. 
Sam  Duraiswamy, 

Chief.  .Vuc.'ear  Reactors  Branch. 

[FR  Doc.  94-455-1  Filed  2-28-94,  8:45  am| 

BILLING  COOC  7590-01 -M 

NUREG:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  report  entitled 
"Characterization  of  Class  A  Low-Level 
Radioactive  Waste  1986-1996" 
(NL'REC/CR-6147).  This  manual, 
prepared  for  the  N'RC  by  S.  Cohen  and 
Associates,  is  now  available. 

This  report  characterizes  Class  A 
Low-Level  Waste  shipped  for  disposal 
from  1986  through  1990.  It  was 
developed  as  part  of  a  Nuclear 
Regulatory  Commission  (N'RC) 
sponsored  study  to  develop  a  technical 
information  base  useful  to  persons  and 
organizations  involved  in  the 
management  and  disposal  of  low-level 
radioactive  waste  and  in  the  regulation 
of  these  activities. 

Copies  of  NL'REG/CR-6147  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington.  DC  20013-7082.  Copies  are 
also  available  from  the  National 
Technical  Information  Service. 
Springfield.  Virginia  22161.  A  copy  is 
also  available  for  inspection,  and 
copying  for  a  fee,  in  the  NRC  Public 
Document  Room.  2120,  L  Street  NW. 
(Lower  Level).  Washington.  DC. 

For  further  information  contact  James 
C.  Malaro,  Radiation  Protection  and 
Health  Effects  Branch,  Mail  Stop  NL/S- 
139,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
telephone  (301)  492-3764. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris. 

Dirvctor.  Division  of  Regulatory  ApplicGtions. 
Office  of  SucleoT  Regulatory  Research. 
IFR  Doc  94-4558  Filed  2-28-94;  8:45  am] 
BILLING  CODE  '590-01-M 


[Docket  No3.  50-295  and  50-304] 

Commonwealth  Edison  Company  (Zlon 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2) 

Exemption 

I 

The  Commonwealth  Edison  Company 
(the  licensee),  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-39  and 
DPR— 48  which  authorize  operation  of 
Zion  Nuclear  Power  Station.  Units  1  and 


2,  at  a  steady-state  power  level  not  in 
excess  of  3250  megawatts  thermal.  The 
facility  consists  of  two  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Lake  County,  Illinois.  The 
licenses  provide,  among  other  things, 
that  they  are  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

n 

In  a  letter  dated  December  3,  1993.  the 
licensee  provided  an  assessment  of  the 
reference  temperature  for  pressurized 
thermal  shock  (RTpjs)  for  the  design  life 
(32  effective  full  power  years)  for  the 
Zion  Nuclear  Power  Station  Units  1  and 
2  (Zion  1  and  2)  reactor  vessels  and 
requested  an  exemption  from 
determining  the  unirradiated  reference 
temperature  (initial  RTndt)  in 
accordance  with  NB-2331  of  Section  III 
of  the  ASME  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  as  specified  in  10 
CFR  50.61(b)(2)(i).  Prior  correspondence 
commenced  with  the  licensee's  letter 
dated  December  13.  1991,  that  rephed  to 
the  amendment  to  10  CFR  50.61  which 
was  published  In  the  Federal  Register 
on  May  15,  1991,  (56  FR  22300).  In  a 
letter  dated  March  13.  1992.  the  Ucensee 
provided  its  flux  reduction  program  to 
ensure  the  intermediate-to-lower  shell 
circumferential  weld  for  Zion  Unit  1 
would  remain  less  than  the  screening 
criterion  through  32  EFPY.  In  a  letter 
dated  May  22.  1992,  the  Hcensee  used 
data  provided  by  the  Babcock  and 
Wilcox  Owners'  Group  (B&WOG)  to 
address  the  initial  RTndt  and  RTpts  for 
the  Zion  Unit  1  and  2  reactor  pressure 
vessels  (RPVs).  With  this  data,  the 
licensee  was  able  to  show  that  the  RPVs 
will  satisfy  the  pressurized  thermal 
shock  (PTS)  screening  criteria  through 
32  EFPY.  After  reviewing  the  licensee's 
submittals,  the  staff  requested 
additional  information  in  a  letter  dated 
December  2. 1992.  The  licensee 
responded  in  a  letter  dated  January  28, 
1993.  On  June  9.  1993.  the  staff  met 
with  the  licensee  to  discuss  the 
performance  of  a  modified  analysis 
utilizing  improved  anal>-tical 
techniques.  In  a  letter  dated  September 
1, 1993.  the  licensee  provided  a 
summary  report  demonstrating  that  the 
Zion  RPVs  will  not  exceed  the  end  of 
life  PTS  screening  criteria.  In  another 
letter  dated  October  5.  1993.  the 
licensee  detailed  the  development  of  the 
methodology  utilized  in  performing  the 
PTS  evaluation  for  the  Zion  RPVs. 

lU 

The  Pressurized  Thermal  Shock  (PTS) 
rule.  10  CFR  50.61,  "Fracture  toughness 


requirements  for  protection  against 
pressurized  thermal  shock  events." 
adopted  on  July  23.  1985,  establishes 
screening  criteria  that  define  a  limiting 
level  of  embritllement  beyond  which 
operation  cannot  continue  without 
further  plant-specific  evaluation.  The 
screening  criteria  are  given  in  terms  of 
reference  temperature.  RTpts  The 
screening  criteria  are  270°F  for  plates 
and  axial  welds  and  300°F  for 
circumferential  welds.  The  RTpts  is 
defined  as  the  sum  of  (a)  the 
unirradiated  reference  temperature,  (b) 
the  margin  to  be  added  to  cover 
uncertainties  in  the  initial  properties, 
copper  and  nickel  contents,  fluence,  and 
calculation  procedures,  and  (c)  the 
increase  in  RTpts  caused  by  irradiation. 
The  amount  of  increase  in  RTpts  is 
based  on  the  amount  of  neutron 
irradiation  and  the  amount  of  copper 
and  nickel  in  the  material.  The  greater 
the  amounts  of  copper,  nickel  and 
neutron  fluence,  the  greater  the  increase 
in  RTpTs  for  the  material  and  the  lower 
its  fracture  resistance.  The  PTS  rule 
requires  that  the  unirradiated  reference 
temperature  be  determined  from 
measurements  as  defined  in  the  ASME 
Code.  Section  III.  Paragraph  NB-2331. 
The  amount  of  margin  is  dependent  on 
whether:  (a)  The  material  is  a  weld  or 
a  base  metal,  fb)  the  unirradiated 
reference  temperature  is  a  generic  value 
or  a  measured  value,  and  (c)  the 
increase  in  RTfrrs  is  from  credible 
surveillance  material  or  is  from  the 
chemistry  factor  tables  in  the  PTS  rule. 

The  PTS  rule  was  amended  on  May 
15.  1991.  The  amended  rule  changed  the 
method  of  calculating  embrittlement  to 
tlie  method  recommended  in  Regulatory 
Guide  (RG)  1.99.  Revision  2.  "Radiation 
Embrittlement  of  Reactor  Vessel 
Materials",  and  requires  licensees  to 
consider  the  effect  of  reactor  vessel 
operating  temperature  and  surveillance 
results  on  the  calculated  RTpts  value. 
The  licensee  provided  this  assessment 
in  a  letter  dated  July  2,  1992,  which 
contained  the  licensee's  response  to 
Generic  Letter  (GL)  92-01,  Revision  1. 
"Reactor  Vessel  Structural  Integrity.  10 
CFR  50.54(f)".  The  purpose  of  GL  92-01 
was  to  obtain  information  needed  to 
assess  compliance  with  requirements  set 
forth  in  10  CFR  Part  50,  Appendices  G 
and  H  and  commitments  made  in 
response  to  GL  88-1 1  regarding  reactor 
vessel  structural  integrity.  The 
licensee's  responses  to  GL  92-01  are 
being  evaluated  and  will  be  resolved  as 
an  issue  separate  from  this  exemption 
request. 
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Pressurized  Thermal  Shock  (PTS) 
Evaluation 

Licensee's  Evaluation 

The  licensee  reports  that  the  beltline 
of  each  reactor  vessel  consists  of  a 
forging,  four  plates,  four  longitudinal 
welds  and  three  circumferential  welds. 
There  are  sufficient  records  to  identify 
the  heat  number  and  chemical 
composition  (percentage  copper  and 
nickel)  of  all  beltline  materials. 

Unirradiated  Reference  Temperature 

The  unirradiated  reference 
temperature  for  the  beltline  forgings  and 
plates  was  determined  from  test  results 
from  the  materials.  The  licensee  used  a 
generic  value  ( -  ST)  for  the 
unirradiated  reference  temperature  of  all 
beltline  weld  metals,  with  the  exception 
of  the  weld  metal  identified  a;;  VVF-70. 
The  unirradiated  reference  temperature 
for  VVF-70  weld  metal  was  determined 
from  drop  weight  tests  and  fracture 
toughness  tests  from  welds  fabricated 
with  \\T-70  and  V\T-209-l  weld  metal. 
Since  \VF-70  and  V\T-209-l  welds 
were  fabricated  using  the  same  heat 
number  of  wold  wire  and  the  same  type 
of  flux,  their  material  properties  are 
considered  equivalent.  The  licensee's 
data  will  be  discussed  in  the  Staff 
Evaluation  of  Unirradiated  Reference 
Temperature  for  \\T-70. 

The  unirradiated  reference 
temperature  that  is  defined  in  Section  III 
of  the  ASME  Code.  Paragraph  NB-2331 
is  determined  from  Charpy  V-notch 
(CVNl  impact  and  drop  weight  tests. 
These  tests  have  been  performed  on 
\VF-70  weld  metal  by  the  Ucensees  for 
Zion  and  Oconee,  the  B&WOG  and  Oak 
Ridge  National  Laboratory  (ORNL).  The 
test  results  indicate  that  the 
unirradiated  reference  temperature 
varies  from  -3"?  to  +123°F  with  a 
standard  deviation  of  43.1  °F  and  a  mean 
value  of  49°F.  This  wide  variability  was 
a  surprise  to  the  staff  because  welds 
similar  to  VVF-70  were  reported  to  have 
a  mean  value  of  -  4.8°F  and  a  standard 
deviation  of  19.7°F.  The  staff  believes 
tliat  the  large  uncertainty  in 
unirradiated  reference  temperature  for 
\VF-70  weld  metal  is  due  to  the  low 
upper-shelf  behavior  of  the  material  and 
that  the  definition  of  unirradiated 
reference  temperature  in  the  ASME 
Code  is  not  applicable  for  material  with 
low  upper-shelf  behavior  like  \VF-70 
weld  metal.  The  licensee  has  proposed 
to  determine  the  unirradiated  reference 
temperature  from  drop  weight  and 
fracture  toughness  tests  instead  of  the 
method  defined  in  Section  III  of  the 
ASME  Code.  The  licensee  proposes  to 
define  the  unirradiated  reference 
temperature  as  equal  to  the  sum  of:  (a) 


the  mean  value  for  the  nilductihty 
transition  temperature,  TNtrr.  from  the 
drop  weight  test  data  from  VVF-70  and 
VVF-209-1  weld  and  (b)  the  two 
standard  deviation  value  determined 
from  the  drop  weight  test  data.  This 
"method  results  in  a  mean  value  for  the 
Tndt  of  -  56°F  and  a  standard  deviation 
of  14.8°F  for  \VF-70  weld  metal.  Using 
these  values  of  Tndt  and  standard 
deviation,  the  unirradiated  reference 
temperature  is  -  26°F  for  VVF-70  weld 
metal.  Since  the  licensee  has  not 
followed  the  method  in  Section  III  of  the 
ASME  Code,  the  licensee's  method  for 
determining  the  iinirradiated  reference 
temperature  of  \VF-70  does  not  meet  the 
requirements  of  10  CFR  50.61.  The 
licensee  has.  therefore,  requested  an 
exemption  from  the  requirement  to 
determine  the  unirradiated  reference 
temperature  (initial  RTmdt)  in 
accordance  with  NB-2331  of  Section  III 
of  the  ASME  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  as  specified  in  10 
CFR50.6l(b)(2)(i). 

Increase  in  RTtts  and  Margin 

The  increase  in  RTpts  for  each 
beltline  material,  except  V\T-70  weld 
metal,  was  determined  using  the 
chemistry  factor  tables  in  the  PTS  rule. 
The  increase  in  RTpts  for  V\T-70  weld 
metal  was  determined  from  Charpy 
impact  tests  on  WT-70  weld  metal 
irradiated  in  the  Zion  Units  1  and  2 
surveillance  capsules.  The  increase  in 
RTpTs  for  WT-70  weld  metal  was 
determined  using  the  methodology 
documented  in  Section  2.1  of  RG  1.99. 
Revision  2. 

The  amount  of  margin  for  each 
beltline  plate  and  forging  was  the 
amount  identified  in  the  PTS  rule  for 
base  metal  with  measured  unirradiated 
reference  temperature.  The  amount  of 
margin  for  each  beltline  weld,  with  the 
exception  of  VVF-70,  was  the  amount 
identified  in  the  PTS  rule  for  weld  metal 
with  generic  values  of  unirradiated 
reference  temperature.  The  amount  of 
margin  for  VVF-70  weld  metal  was 
determined  using  the  standard  deviation 
for  the  increase  in  RTrrs  from 
irradiation  in  RG  1.99,  Revision  2,  when 
credible  surveillance  data  is  available. 
This  results  in  a  margin  value  of  28°F 
for  WF-70  weld  metal. 

Paragraph  10  CFR  50.61(b)(3)  requires 
that  RTpTs  values  which  are  modified  by 
surveillance  data  be  approved  by  the 
Director,  Office  of  Nuclear  Reactor 
Regul|tion.  The  staff  believes  that  using 
the  methodology  in  RG  1.99,  Revision  2 
for  determining  the  increase  in  RTn-s 
from  surveillance  material  is  an 
acceptable  alternative  to  the  value 
determined  from  the  chemistry  factor 
tables  in  the  PTS  rule.  The  staff  believes 


that  the  amount  of  margin  for  VVF-70 
should  be  the  amount  determined  using 
the  standard  deviation  for  the  increase 
in  RTpTs  from  irradiation  in  RG  1.99, 
Revision  2.  This  results  in  a  margin 
value  of  28°F  and  an  unirradiated 
reference  temperature  of  -  26''F  for  WF- 
70.  The  reasons  for  not  including  the 
uncertainty  of  the  unirradiated  reference 
temperature  in  the  margin,  but  adding  it 
to  the  Tnut  will  be  discussed  in  the  Staff 
Evaluation  of  Unirradiated  Reference 
Temperature  for  WF-70. 

flTpTs  at  Expiration  of  the  Zion  1  and 
2  licenses 

The  licensee  has  projected  that  at  the 
expiration  of  their  licenses.  WF-70  weld 
metal  in  Units  1  and  2  vrill  have  RTpts 
values  of  230°F  and  172^.  respectively. 
Both  these  values  are  significantly 
below  the  PTS  screening  criteria  in  the 
PTS  rule.  As  a  result  of  the  ficensee's 
evaluation  of  WF-70  weld  metal,  the 
limiting  material  in  Unit  1  is  a 
circumferential  weld  fabricated  using 
WF-154  weld  metal  and  the  limiting 
material  in  Unit  2  is  a  circumferential 
weld  fabricated  using  SA-1769  weld 
metal.  The  RTpts  values  for  these  welds 
at  the  expiration  of  the  Units  1  and  2 
licenses  are  268°F  and  269"'F, 
respectively  Both  of  these  values  are 
significantly  below  the  PTS  screening 
criterion.  36o°F.  in  the  PTS  rule. 

Staff  Evaluation  of  Unirradiated 
Reference  Temperature  for  \VF-70 

As  discussed  previously,  the  licensee 
and  the  B&VVOG  have  concluded  that 
determination  of  unirradiated  reference 
temperature  via  the  CVN  procedure  of 
NB-2331  of  Section  III  of  the  ASME 
Code  is  not  appropriate  for  the  Zion 
beltline  welds  fabricated  with  WF-70 
weld  metal.  The  staff  recognizes  that  the 
ASME  Code  procedure,  when  applied  to 
lower  upper  shelf  materials  such  as 
VVF-70,  may  not  produce  a  reasonable 
determination  of  unirradiated  reference 
temperature.  The  staff  has.  therefore, 
encouraged  the  licensee  to  pursue 
alternate  approaches  to  determine  the 
unirradiated  reference  temperature  for 
VVF-70.  The  approach  selected  by  the 
licensee  and  the  BiWOG  involves 
analysis  of  VVF-70  fracture  toughness 
data  in  accordance  with  the  Draft  ASTT.l 
Standard  on  Fracture  Toughness  in  the 
Transition  Range  (Draft  5,  Rev.  3-3-93). 
The  purpose  of  the  licensee's  analysis  is 
to  demonstrate  that  the  above 
methodology  "bounds"  the  fracture 
toughness  data  and  can  be  indexed  to 
the  ASME  fracture  toughness  reference 
curves.  The  indexing  to  either  the  Kk:  or 
K|R  curves  is  used  to  show  that  the 
reference  temperature  determined  from 
drop  weight  tests  provides  an 
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appropriate  uniffadiated  reference 
temperature  for  \VT-70. 

.M  a  meeting  with  the  licensee  on 
June  9,  1993.  the  staff  acknowledged  the 
merit  of  the  ASTM  approach  and 
encouraged  the  licensee  to  pursue  it  to 
romplelion.  At  that  time,  the  staff  also 
indicated  that  the  licensee  should 
consider  constraint  adjustments  and 
strain  rate  effects  on  the  data.  In 
particular,  the  staff  questioned  the  basis 
for  directly  indexing  the  Babcock  and 
Wilcox  (B&W)  d\Tiainic  fracture 
toughness  data  to  the  ASME  Km  curve 
with  respect  to  the  differing  strain  rates 
involved  in  generation  of  the  data.  The 
hcensee  subsequently  submitted  a  B&W 
report  (BAW-2202.  September.  1993) 
which  addresses  its  revised  analysis  for 
the  determination  of  the  unirradiated 
reference  temperature. 

The  staff  has  independently  evaluated 
the  data  provided  in  BAW-2202  and  the 
previous  report  (B.-\W-2100,  January. 
1993)  in  accordance  with  the  Draft 
ASTM  Standard  on  Fracture  Toughness 
in  the  Transition  Range.  The  staff 
analysis,  presented  in  the  attached 
Figure  1,  considered  both  constraint  and 
rate  effects  on  the  data.  Figure  1 
presents  the  B&W  d^-namic  fracture 
toughness  data  as  the  open  sjTnbols. 
The  solid  symbols  represent  the  same 
data  constraint  corrected  using  the 
procedure  suggested  bv  Anderson  and 
Dodds.  1993.  The  ASTM  curves  (Kjc 
median,  95%  CL  and  lower  bound)  were 
derived  from  the  constraint-corrected 
data  at  0°F  where  it  can  be  seen  that  the 
magnitude  of  the  correction  was  small. 
It  is  seen  that  the  ASTM  Kjc  lower 
bound  curve  effectively  bounds  all  of 
the  data  with  the  possible  exception  of 
the  constraint-corrected  point  at  •t-132''F. 
However,  the  specimen  at  -f  132''F 
exhibited  a  significant  amount  of  ductile 
tearing  prior  to  failure  by  cleavage.  It  is 
kriown  that  the  Anderson-Dodds 
procedure  will  "over-correct"  for 
constraint  in  such  instances. 

With  respect  to  strain  rate  effects,  the 
B&W  dynamic  data  were  generated  at  a 
rate  of  approximately  ZxlO-'ksi  VmTsec. 
This  rate  is  on  the  threshold  of  the  rates 
achieved  in  the  crack  arrest  tests  which 
constitute  the  .^SME  Kir  curve.  Figure 
1  also  shows  a  direct  comparison 
between  the  B&W  dynamic  fractiu-e 
toughness  data  and  some  recently 
available  crack  arrest  data  on  WF-70 
from  the  ORNL.  While  the  crack  arrest 
data  are  generally  conservative  in 
comparison  to  the  B&W  data,  it  is  seen 
that  the  ASTM  K^  lower  bound  curve 
also  bounds  the  ORNL  data.  On  the 
basis  of  this  analysis,  the  staff  finds  the 
methodology  of  indexing  the  B&W 
dynamic  data  to  the  Kw  curve 
acceptable. 


In  conclusion,  the  staff  analysis  which 
addresses  constraint  and  rate  effects  has 
shown  the  fracture  toughness  based 
procedure  for  determination  of 
unirradiated  reference  temperature  to  be 
acceptable  for  WF-70.  As  showm  in 
Figure  1,  the  ASME  Km  curve,  with  a 
reference  temperature  of  -  26°F  bounds 
all  of  the  constraint-adjusted  data  and 
the  ASTM  curves  up  to  approximately 
140°F.  This  analysis  therefore  supports 
an  unirradiated  reference  temperature  of 
-  26°F  for  the  WF-70  material. 

Other  procedures  for  determination  of 
RTndt  may  serve  as  acceptable 
alternatives  to  NB-2331  contingent  on 
staff  review  and  approval.  However,  it 
should  be  noted  that  the  staff 
acceptance  of  the  alternative  procedure 
in  this  evaluation  was  contingent  on  the 
analysis  of  a  significant  amount  of 
fracture  toughness  data  for  the  VVF-70 
weld  metal.  Acceptance  of  such  a 
procedure  in  a  case  where  little  or  no 
fracture  toughness  data  were  available 
would  be  difficult  in  the  absence  of  an 
officially  sanctioned  consensus 
standard. 

As  part  of  the  resolution  of  low- 
upper-shelf  reference  temperature  issues 
on  a  generic  basis,  the  ASME  Code  has 
tasked  the  Failure  Modes  of 
Components  Committee  of  the  Pressure 
Vessel  Research  Council  (PVRC)  to 
consider  alternate  procedures  for  the 
determination  of  unirradiated  reference 
temperature.  To  this  end,  the  PVRC 
recently  held  a  V'z  day  workshop  on  "Km 
Curves  and  RTnot"  on  October  11, 
1993,  where  the  ASTM  fracture 
toughness  based  approach  was 
highlighted.  As  a  result  of  the 
workshop,  it  is  expected  that  the 
Committee  will  be  able  to  make 
recommendations  to  the  ASME  Code  by 
December  31,  1994. 

Irradiation  Temperature  and 
Sun'eillance  Material  Test  Results 

The  methods  of  calculating  the 
increase  in  RTpts  in  the  PTS  rule  and 
in  RG  1.99,  Revision  2  were  empirically 
derived  from  surveillance  data  from 
U.S.  commercially  operated  nuclear 
reactor  vessels.  The  methods  are  valid 
for  a  nominal  irradiation  temperature  of 
SSO'F.  Irradiation  below  525°F  is 
considered  to  produce  embrittlement 
greater  than  tlie  values  predicted  in  the 
PTS  rule  and  RG  1.99,  Revision  2. 

In  its  response  to  GL  92-01.  the 
licensee  reported  that  the  cold  leg 
temperature  during  nuclear  systems 
power  operation  varied  Unearly  between 
547. 0'F  at  0  percent  power  and  529. 4°F 
at  100  percent  power.  Hence,  irradiation 
occurred  at  temperatures  exceeding 
525°F  and  the  methodologies  in  the  PTS 


rule  and  RG  1.99,  Revision  2  are 
applicable  to  Zion  Units  1  and  2. 

Regulatory  Guide  and  1.99.  Revision  2 
indicates  that  about  a  best-fit  line  to  the 
surveillance  data,  scatter  should  be  less 
than  28°F  for  welds  and  for  fiuence  of 
two  or  more  orders  of  magnitude,  the 
scatter  should  be  less  than  56°F.  Zion  1 
has  four  irradiated  surveillance  data 
pomts  and  Zion  2  has  three  irradiated 
surveillance  data  points  from  WF-70 
weld  metal.  The  maximum  difference 
between  the  measured  increase  in 
reference  temperature  and  the  best  fit 
line  is  20°F.  Since  this  is  less  than  28T. 
the  increase  in  RTpts  and  the  associated 
standard  deviation  may  be  based  on  the 
methodology  in  Section  2.1  of  RG  1.99, 
Revision  2. 

Conclusions 

Based  on  the  Zion  1  and  2  irradiation 
temperature  and  surveillance  data,  the 
methodologies  in  the  PTS  njle  and  RG 
1.99.  Revision  2  are  apphcable  to  Zion 

1  and  2.  As  a  result  of  its  review,  the 
staff  concludes  that  the  licensee's 
method  of  determining  the  unirradiated 
reference  temperature  is  an  acceptable 
alternative  to  the  method  described  in 
NB-2331  of  Section  III  of  the  ASME 
Code  because  staff  and  licensee  analyses 
iridicate  that  the  fracture  toughness  data 
are  bounded  by  the  ASME  Kfr  curve 
with  an  unirradiated  reference 
temperature  of  -  26°F.  However,  since 
the  unirradiated  reference  temperature 
was  not  determined  in  accordance  with 
the  method  in  Section  III  of  the  ASME 
Code,  an  exemption  to  the  PTS  rule  is 
required.  The  RTpts  values  for  all 
behline  materials  will  be  below  the  PTS 
screening  criteria  when  the  Zion  1  and 

2  licenses  expire.  10  CFR  50.12(a)(1) 
allows  the  Commission  to  grant 
exemptions  which  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  are 
consistent  with  the  common  defense 
and  security.  Since  the  licensee's 
method  of  determining  the  unirradiated 
reference  temperature  is  an  acceptable 
alternative  to  the  method  in  NB-2331  of 
Section  in  of  the  ASME  Code,  RTpts 
values  for  WT-70  weld  metaJ  that  are 
calculated  using  the  licensee's  method 
are  authorized  by  law  and  will  not 
present  an  undue  risk  to  the  pubhc 
health  and  safety  and  are  consistent 
with  the  common  defense  and  security. 
For  the  same  reason,  the  staff  finds  that 
application  of  the  regulation  would  not 
serve  the  underlying  purpose  of  the 
rule,  which  is  to  ensure  that  reactor 
pressure  vessels  in  service  are  not 
susceptible  to  fracture  as  a  result  of 
pressurized  thermal  shock.  On  this 
basis,  the  staff  finds  that  the  Ucensee 
has  demonstrated  that  there  are  special 
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circumstances  present  as  required  by  10 
CFR  50.12(aM2). 
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IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest  and  hereby  grants  the  following 
exemption  with  respect  to  a  requirement 
of  10  CFR  50.61: 

For  Zion  Nuclear  Powder  Station,  Units 
1  and  2,  the  licensee's  method  of 
determining  the  unirradiated  reference 
temperature  (initial  RTNtrr)  from  drop 
weight  and  fracture  toughness  tests  is  an 
acceptable  alternative  to  the  method  in 
NB-2331  of  Section  III  of  the  ASME 
Code  as  specified  in  10  CFR 
50.61(b)(2)(i). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  the  subject  exemption  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment  (59 
FR4727). 

Dated  at  Rockville,  Mar>'land  this  22nd  day 
of  February  1994. 

This  exemption  is  effective  upon  issuance. 

For  the  Nuclear  Regulatory  Commission. 
lack  W.  Roe, 

Director,  Director  of  Reactor  Projects  III/IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  94-4555  Filed  2-28-94;  8;45  am] 
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[Docket  No.  50-414] 

Duke  Power  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NTF- 
52  issued  to  Duke  Power  Company  (the 


licensee)  for  operation  of  the  Catawba 
Nuclear  Station,  Unit  2,  located  in  York 
Coimty,  South  Carolina. 

The  proposed  amendment  would 
change  the  method  of  measuring  the 
reactor  coolant  system  flow  rate 
(Technical  Specifications  2.0  and  3/4.2) 
during  the  18-month  surveillance  for 
Catawba,  Unit  2. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facihty  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  This  amendment  will  not  significantly 
increase  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  affect  the 
probability  of  any  accident  or  transient.  The 
change  in  method  of  flow  measurement  will 
not  change  the  probability  of  actuation  of  any 
Engineered  Safeguard  Feature  or  other 
device.  The  actual  flow  rate  will  not  change. 
The  consequences  of  previously-anaK-zed 
accidents  will  not  change  as  a  result  of  die 
new  method  of  flow  measurement. 

(2)  This  amendment  will  not  create  the 
possibilit)'  of  any  new  or  different  accidents 
not  previously  evaluated. 

No  component  modification  or  system 
realignment  will  occur  which  could  create 
the  possibility  of  a  new  event  not  previously 
considered.  The  elbow  taps  are  already  in 
place,  and  are  used  to  monitor  flow  for  the 
Reactor  Protection  System.  They  will  not 
initiate  any  new  events. 

(3)  This  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

As  described  in  [the  licensee's 
application],  the  change  in  method  of  RCS 
(reactor  coolant  system]  flow  measurement 
will  provide  a  more  accurate  indication  of 
the  fiow.  The  actual  flow  rate  will  not  be 
affected.  The  revised  setpoints  for  low  reactor 
coolant  flow  are  driven  by  changes  to 
statistical  allowances  and  do  not  represent 
substantive,  or  less  conservative,  changes. 
There  is  not  significant  reduction  in  a  margin 
of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signficiant  hazards  consideration. 

The  Commission  is  seeking  pubhc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facihty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulator}'  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room_P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  taay  be  examined  at  the  NRC 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  31,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  WTitten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 


9786  Federal  Register  /  Vol.  59.  No.  40  /  Tuesday,  March  1,  1S94  /  Notices 


petition  for  leave  to  intervene  shall  be 
filed  in  accordance  wiih  the 
Com-Tiission's  "Rules  of  Practice  for 
Domestic  Licensing  F*roceedings"  in  10 
CTR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  SL-^t,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  York 
County  Library,  138  East  Black  Street, 
Rock  Hill.  South  CarolLna  29730.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  PaneL  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  vkill  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  v«th  particularity  the  Literest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors.  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  Lnterest.  The  petition  should 
also  identify  the  specific  aspectis)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  Sled  a  petition  fcr 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  htigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  conciss  statement  of 
the  alleged  facts  or  expert  opinion 
which^  support  the  contentioo  and  on 


which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
docimjents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
suificient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  vnthin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  fwrmitted  to  interv-ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
Intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wall  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  PubHc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  H800)  248- 
5100  (In  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner's  name  and  telephone 


number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Albert  Carr,  D-Jta  Power 
Company.  422  South  Church  Street, 
Charlotte.  North  Carolina  23242, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  net  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  10,  1994, 
which  is  available  for  pubhc  inspection 
at  the  Commission's  Public  Document 
Roo.m,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555  and 
at  the  local  public  docket  .'oom  located 
at  the  York  Cxjunty  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  E.  Martin, 

Project  Manager.  Project  Directorate  11-3, 
Division  of  Reactor  Projects — LTJ,  Office  of 
Nuclear  Reactor  Regulation, 
[FH  Doc.  94-^^39  Filed  2-28-94;  8:45  am) 
BILLMQ  CODE  7UO-01-M 


[Cocket  No.  030-00810.  License  No.  21- 
00273-02,  General  License.  10  CFR  31.5  EA 
93-2341 

Michigan  Technofogfcal  Unfversfty, 
Houghton,  Ml;  Order  Imposing  CMI     l^^ 
Monetary  Penalty 

I 

Michigan  Technological  University 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  21-00273-02 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
April  25,  1958.  The  license  was 
amended  in  its  entirety  on  December  17, 
1991.  and  is  due  to  expL'e  on  December 
31, 1996,  The  license  authorizes  the 
Licensee  to  possess  byproduct  materials 
for  laboratory  research,  cesium-137  and 
americium-241  for  use  In  a  moisture/ 
density  gauge,  nickel-63  for  use  in  a  gas 
chromatograph.  and  hydrogen-3  targets 
for  a  neutron  generator.  In  accordance 
with  the  conditions  specified  therein. 
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II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  August  26 
through  September  27.  1993.  The  results 
of  this  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  November 
26.  1993.  The  Notice  stated  the  nature 
of  the  violations,  the  positions  of  the 
NRC's  requirements  that  the  Licensee 
had  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the 
violations.  The  Licensee  responded  to 
the  Notice  by  a  letter  dated  December 
17,  1993.  In  its  response,  the  Licensee 
requested  that  the  proposed  civil 
penalty  be  mitigated  in  its  entirety  or  at 
least  50  percent  of  the  base  civil 
penalty.  Further,  the  Licensee  admitted 
Violations  LA  tiu-ough  I.D.  I.G..  I.H.  II, 
III.  and  rV,  denied  Violation  I.E  in  part, 
ajid  denied  Violations  I.F.  and  V. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  in  the  Notice  for 
the  violations  should  be  imposed. 

I«  T 
V 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $3,750  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Dociunent  Control 
Desk,  Washington,  DC  20555. 

V 

'The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Rd^;..;utory 
Commission.  ATTN:  Document  Control 
Desk,  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 


in.  801  Warrenville  Road.  Lisle,  lUinois 
60532^351. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  pro\'isions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
I.E.,  I.F,  and  V  of  the  Notice  referenced 
in  section  II  abovet  and 

(b)  Whether,  on  the  basis  of  such 
violations  and  the  additional  violations 
set  forth  in  the  Notice  that  the  Licensee 
admitted,  this  Order  should  be 
sustained. 

Dated  at  Rockville.  Maryland  this  22nd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 

Director.  Office  of  Enforcement. 

Appendix — Evaluations  and  Conclusions 

On  November  26.  1993,  a  Notice  of 
Violation  and  Proposed  Impwsition  of  Civil 
Penalty  (Notice)  was  issued  for  ihirtec-n 
violations  identified  during  an  NRC 
inspection  on  August  26  through  September 
27.  1993.  Michigan  Technological  University 
resp>onded  to  the  Notice  in  a  letter  dated 
December  17. 1993.  In  its  response,  the 
Licensee  requested  that  the  proposed  civil 
penalty  be  mitigated  in  its  entirety  or  at  least 
by  50  percent  of  the  base  civil  penalty. 
Further,  the  Licensee  admitted  Violations  I. A 
through  ID.  I.G.  I.H.  II.  III.  and  IV.  denied 
Violation  I.E  in  part,  and  denied  Violations 
I.F.  and  V.  The  NRC's  evaluation  and 
conclusions  regarding  the  Licensee's  requests 
are  as  follows: 

Restatement  of  Violation  I.E 

I.  Condition  19.  A  of  License  No.  21- 
00276-02  requires  that  the  Licensee  conduct 
its  program  in  accordance  with  statements, 
repre-sentations  and  procedures  contained  in 
applications  dated  June  30  and  November  12. 
1991,  including  enclosures. 

E.  Part  4  of  the  letter  dated  November  10, 
1991.  enclosed  with  the  Licensee's 
application  dated  November  12, 1991, 
entitled,  "Summary  of  Planned  Inventory 
and  Possession  Limits  of  the  Users  of 
Radioactive  Materials  in  Liquid  Form."  states 
that  Dr.  Murthy's  possession  limit  for 
phosphorus-32  is  2  millicuries  and  that  Dr. 
Leuking's  possession  limit  for  tritium  is  2 
millicuries  and  for  sulfur-35  is  0.5 
millicuries. 

Contrary  to  the  above,  from  approximately 
January  through  July  1993,  Dr.  Muithy 
possessed  5  millicuries  of  phosphorus-32  and 


Dr.  Lcuking  possessed  5  millicuries  of  tritium 
and  3  millicuries  of  sulfur-35. 

Summary  of  Licensee's  Response  to  the 
Violation  I.E 

The  Licensee  denied  Violation  I.E  in  part. 
The  licensee  stated  that  the  user  limits 
remained  within  University  limits  for  users 
of  radioactive  materials.  The  Licensee, 
therefore,  holds  rigidly  to  control  possession 
within  those  limits  for  the  University  spelled 
out  in  the  license.  While  Dr.'s  Murthy  and 
Leuking  possessed  radioactive  materials  in 
excess  of  their  individual  limits,  neither 
user's  inventory  impacted  the  University's 
limits. 


NRC  Evaluation  of  Licensee's  Response  to 
Violation  LE 

Although  the  Licensee's  possession  of 
radioactive  materials  remained  within  the 
University  limits  specified  in  the  license,  the 
two  individual  users  did,  in  fact,  violate  the 
individual  limits  which  were  incorporated  in 
License  Condition  19.A.  by  reference  to  Pari 
4  of  the  letter  dated  November  10. 1991. 
enclosed  with  the  Licensee's  application 
dated  November  12. 1991.  Therefore,  the 
NRC  concludes  that  Violation  I.E  is  valid. 

/?estoternen(  of  Violation  LF 

I.  Condition  19.A  of  License  No.  21- 
00278-02  ruquires  that  the  Licensee  conduct 
its  program  in  accordance  with  statements, 
representations  and  procedures  contained  in 
applications  dated  June  30  and  November  12, 
1991.  including  enclosures. 

F.  Part  3  of  the  letter  dated  November  10. 
1991,  enclosed  with  the  Licensee's 
application  dated  November  12,  1991, 
entitled.  "The  Radiation  Safety  Program  and 
DRU  Concept."  lists  the  duties  and 
responsibilities  of  the  DRUs.  Item  c.  of  the 
list  states  that  the  DRU  will  keep  a  log  book 
of  the  receipt,  use,  and  disjxfsition  of  their 
radioisotopes. 

Contrary  to  the  above,  from  approximately 
January  through  July  1993.  Dr.  Murthy,  a 
DRU,  did  not  log  the  disposition  of  the 
quantities  of  phosphorus-32  that  were 
disposed  as  liquid  radioactive  waste  in  the 
sanitary  sewer  and  the  quantities  of  solid 
radioactive  waste  that  were  transported  out 
of  the  laboratory. 

Summary  of  Licensee's  Response  to  Violation 
LF 

The  Licensee  asserted  that  the  alleged 
violation  resulted  from  the  interpretation 
made  by  the  inspector  of  information  p>osted 
in  the  log.  Neither  the  responsible  DRU  nor 
assigned  graduate  laboratory  assistants  were 
present  at  the  time  of  the  inspection.  This 
observation  would  not  have  occurred  had 
any  one  of  the  three  responsible  persons  been 
present  during  the  ins{>ection.  In  Dr. 
Murthy's  procedures,  hquid  phosphorus-32 
is  never  disposed  of  down  the  sanitary  sewer 
as  radioactive  waste.  Generally  all 
radioactive  phosphorus-32  compounds  are 
used  within  one  to  two  weeks  after  receipt. 
All  radioactive  phosphorus-32  waste,  solid 
and  liquid,  is  then  stored  in  the  hazardous 
material  storage  building  for  greater  than  ten 
half-lives  from  the  date  received  and  then 
disp>osed  of  as  non-radioactive  waste.  Dates 
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received,  users,  quantities  used,  and 
q'jantities  left  in  vials  artj  timely  entered  in 
the  radioactive  compoond  log  colu.-i;ns. 
Disf)osal  columns  are  left  open  until  decayed 
materiais  are  brought  back  and  disposed  of  as 
non-radiOactive  rnatfirials.  Hand  written 
notes  ara  made  in  the  margin  of  the  Jog  forms 
to  act  as  reminders  to  properly  dispose  of  the 
waste.  This  process  could  have  been 
satlsfactohS-  explained  to  the  inspoctor  had 
ary  of  the  three  responsible  lab  persons  been 
r.-^'senL  To  prevent  reoccurrence  of 
rrisicterpretation.  Dr.  Murtby  has  been 
advised  of  the  necessity  to  follow  standard 
p.-ocedures  when  maintaining  the  log 
r*<;ords. 

SiRC  Evaluation  of  Licensee's  Response  to 
Violation  I F 

Although  neither  the  responsible  DRU  [Dr. 
Murthy)  nor  the  assigned  graduate  laboratory 
assistants  were  present  during  the  in.spection 
of  this  itetn,  the  i>ispertor  was  assisted  by  the 
RSO  when  Dr.  M'jrthy's  laboratory  was 
visited.  The  RSO  indicated  that  liquid 
rddioactive  waste  was  disposed  to  the  sewer 
via  the  hot  sink  located  in  a  designated  fume 
hood  in  the  Ubcratory.  This  fume  hood  also 
contained  iaboratory  trash  that  was 
ccntaminated  with  phosphorjs-32. 

The  inspector  mea!:ured  radiation  dose 
rates  from  the  hot  sink  drain  that  indicated 
3  millirem  por  hour  The  inspector  also 
Lonfirmed  that  the  measured  radiation  dose 
rates  in  the  hot  sir.k  were  not  generated  from 
the  laboratory  trash  that  was  also  stored  in 
the  fu.'ae  hood  The  radiation  dose  rale 
measurements  indicated  that  phosphoru3-32 
had  been  disposed  as  liquid  radioactive 
wavte  to  the  Sfwer  via  the  hot  sir.k  in  the 
fj.'ne  hoed  In  the  manni-r  described  by  the 

Rsa 

In  addition,  the  in?pe^K>r  e\a!uated.  with 
the  assistance  of  the  RSO.  Dr  Murthy's 
wnf^n  records  for  receipt,  use.  and  disposal 
of  phosphorj9-32  and  tntium.  The  records 
were  formfttted  as  a  balance  sheet  for 
radioacfivify.  The  balance  sheets  indicated 
dates  and  acrivities  of  phosphcrus-32 
rece:\ed  and  a<ed  by  Dr.  .Murthy's  graduate 
laboratory  assistants.  However,  the  balance 
did  not  iiidicale  the  activities  disposed  as 
liquid  and  solid  radioactive  waste.  As 
indicated  by  the  Licensee's  response  dated 
Decen.'oer  17,  1993,  Dr.  K!,irthy  did  not 
follow  standard  procedures  when 
maintaining  t3o  records  of  radioactive  waste 
iri  that  Dr.  M-jrthy  did  not  account  for  liquid 
rjdicacl!\"B  waste  that  was  disposed  via  the 
hot  sink  and  solid  redioacfive  waste  that  was 
t.-ansferred  .'rora  the  iaboratory.  Therefore, 
NRC  concludes  that  Violation  IF  is  valid. 

Restatement  of  Violation  V 

V.  lOCFR  31.5(c)(3)  rv^quires,  in  part,  that 
eny  person  who  acquires,  receives,  possesses, 
u?es  or  transfers  byproduct  matehal  in  a 
deice  pursuant  to  a  general  license  sh  jil 
assure  that  installation  involving  the 
radioactive  material  is  performed:  (1)  in 
at'drdance  wifh  the  instructions  pro\-Jded  by 
C.t  labels:  or  '2)  by  a  person  holding  a 
sp«;r  iSc  license  pursuant  to  10  CFR  Parts  30 
and  32  or  from  an  Agreement  State  to 
pf.'rfcrm  such  actixnties. 

Ocfrary  to  the  above,  from  approximately 
I'VS  until  August  Zd.  1993.  installation  of 


the  Licensee's  Texas  Nuclear  Model  5176  and 
three  Kay  Ray  Model  7030B  density  gauges 
each  containing  cesium-137.  ws»  not 
performed  In  accordance  with  the 
instructions  provided  by  the  labels  or  by  a 
fjerson  holding  a  specific  license  pursuant  to 
10  CFR  Parts  30  and  32  or  from  an  Agreement 
State  to  perform  such  activities.  Specifically, 
the  density  gauges  were  not  permanently 
installed  on  a  pipeline  In  a  manner 
consistent  with  the  installation  requirements. 

Summary  of  Licensee's  Response  to  Violation 
V 

The  Licensee  stated  that  the  portable  carts 
for  four  (4)  density  gauges  were  fabricated  at 
Michigan  TschnologicaJ  University.  Upon 
receipt  from  the  menufactuiTeTS,  the  gauges 
were  permanently  Installed  on  the  carts. 
Upon  completion  of  the  installation  they 
were  inspected  and  tested  by  representatives 
of  the  manufacturers.  The  portable  carts  are 
necessary  to  make  various  tempwrary 
installations  on  various  pilot-plant  projects. 
These  temporary  installations  do  not  alter  the 
factory  approved  testing  and  installation.  The 
Licensee  asserted  that  the  alleged  violation 
stems  from  the  fact  that  Its  carts  are  prototype 
carts  and  not  of  the  standard  manufactured 
model.  Because  its  gauges  are  mounted  on 
portable  carts  rather  than  stationary,  the  pipe 
moves  when  the  density  gauges  mcrve. 

NRC  Evaluation  of  Licensee's  Response  to 
Violation  V 

Although  the  Licensee  installed  the  four 
density  gauges  on  portable  carts  that  were 
fabricated  by  the  Licensee,  the  sealed  source 
and  device  evaluation  of  the  gauge  performed 
by  NRC  and  the  State  of  Texas  did  not  review 
and  approve  use  of  the  density  gauges  in  a 
portable  fashion.  The  manufacturer  did  not 
furnish  to  the  Licensee  speciRc  instructions 
for  installation  and  use  of  the  density  gauges 
on  portable  carts.  The  density  gauges  were 
designed  and  evaluated  as  de\ices  that 
would  be  installed  In  a  permanent  location 
by  instrjcted  individuals  who  are 
specincally  authorized  by  NTRC  or  an 
Agreement  Stale  to  install  or  relocate  the 
device.  Therefore,  .NfRC  concludes  that 
Vio!at;.an  V  is  valid. 

Stiir.mary  of  Licensee's  Request  for  Mitigation 

The  Licensee  denied  the  breakdown  in  the 
control  of  licensed  acMvitiea  in  its  December 
17, 1993  answer  to  the  Notice.  While  LKe 
Licensee  ad.-nitted  some  of  the  vioiatiocs 
stared  in  the  NT^Cs  letter,  the  Licenifre 
believed  that  in  no  instance  was  any 
violation  driven  by  willful  intent  to  evade 
compilance,  nor  was  there  reckless  disregard 
fur  radiation  safety  and  health.  Further,  t.he 
Licensee  b»!lieved  that  as  its  impro\ed  safety 
procedures  were  reestablisheJ  ajid  .if.er  its 
management  team  had  been  restn,_tured, 
each  i.istance  cf  ncncomplianca  wjuld  have 
ultimately  been  Jiscovered  end  CG.Tected  by 
persons  entn.sted  with  the  responsibility  for 
radiation  safety  on  its  campus.  The  Licensee 
asserted  that  these  violations  came  about  as 
Uie  r*!u.'t  of  a  temporary  cccditior.  that 
existed  at  the  University.  While  the  NTIC 
inspection  hastened  the  discovery  and 
correction  of  the  problem  areas,  given  time, 
the  Licensee  would  have  discovered  all  the 
infractions  found  by  the  SRC  insf>ector  and 


made  necessary  corrections  without  NRC 
intervention.  The  Licensee  stated  that  both 
management  and  the  Radiation  Safety  Officer 
insist  on  compliance  with  the  radiation 
safety  program  and  its  requirements.  Given 
these  fects,  the  Licensee  requested  that  the 
proposed  civil  penalty  be  mitigated  in  its 
entirety  or  at  least  by  50  percent  of  the  base 
civil  penalty. 

NRC  Evaluation  of  Licensee 's  Request  for 
Mitigation 

The  NRC  determined  that  the  thirteen 
violations  represented  a  breakdown  in  the 
control  of  licensed  activities.  The  root  cause 
of  the  violations  was  an  apparent  lack  of 
management  attention  to  the  radiation  safety 
program  by  Michigan  Technological 
University's  administration,  the  Radiation 
Safety  Committee,  and  the  Radiation  Safety 
Officer  following  the  replacement  of  the 
upper  two  echelons  of  management  at  the 
university.  The  violations  are  related  and 
collectively  represented  a  potentialhy 
signitlcant  lack  of  attention  or  carelessness 
toward  licensed  responsibilities  and  were 
classified  as  Severity  Level  HI  in  accordance 
with  Supplement  V1.C7  of  the  Enforcement 
Policy  (10  CFR  Part  2.  Appendix  C). 

With  regard  to  your  concern  that  these 
violations  were  willful  or  reckless,  the  .NRC 
did  net  characterize  the  ^Tiolations  as  willful. 
Had  the  NRC  characterized  the  violations  as 
willful  (i  e.,  careless  disregard  or  deliberate), 
the  severity  level  would  have  been  increased 
and  the  base  civil  penalty  wouid  have  been 
increased  in  accordance  with  Table  lA  and 
IB  of  Lhe  Enforcement  Policy  In  addition,  if 
the  violations  Involved  the  deliberate  intent 
to  violate  NRC  requirements,  the  Commission 
might  have  taken  additjonal  enforcement 
action,  inchiding  issuance  of  appropriate 
orders  to  modify,  suspend  or  revoke  your 
licen.se. 

The  NRC  acVaowledges  the  improvements 
of  the  safety  procedures  and  the  significant 
management  changes  made  by  the  Licensee. 
The  staff  views  the  Licensees  improvements 
in  the  radiation  safety  program  as  ongoing 
and  that  the  Licensee,  as  it  asserts,  may  have 
ulii.maiely  discovered  and  cortected  each 
instance  of  noncompliance  by  persons 
entrusted  with  the  respcnsibility  for 
radiation  safety  on  its  campus.  However,  this 
assertion  does  not  alter  the  fact  that 
violations  and  noncompliance  with  .NRC 
requirements  existed  and  were  identified  by 
the  NRC  As  a  result,  the  base  civil  penalty 
was  escalated  50  percent  for  NRC 
identiilcation  in  accordance  with  the 
Enforcement  Policy. 

Based  on  the  above,  the  staff  concludes 
Lhat  mitigation  is  not  warranted  based  en  the 
licensee's  request  for  mitigstion. 

STtC  Conclusion' 

Based  on  its  evaluation  of  lae  Licens*-e's 
response,  the  NRC  staff  concludes  that  the 
violations  did  occiir  as  stated,  and  that  an 
adequate  basis  for  mitigation  of  the  civil 
penalty  has  not  been  pro\-ided  by  the 
Licensee.  Accordingly,  NRC  concludes  that  a 
civil  monetary  jienaity  of  S3, 750  should  be 
imposed  by  order. 

IFR  Doc  94-4561  Filed  2-25-94;  8;45  amj 
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Pacific  Gas  &  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

[Docket  No.  50-275  and  50-323] 

The  U.S.  Nuclear  Regulatory 
Corrunission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-80 
and  DPR--82  issued  to  Pacific  Gas  & 
Electric  Company  (the  licensee)  for 
operation  of  the  Diablo  Canyon  Nuclear 
Power  Plant  located  in  San  Luis  Obispo 
County,  California. 

The  proposed  amendments  v.'ould 
revise  the  combinfKl  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revise  TS  3/4.3.2.  ''Engineered  Safety 
Feature  Actuation  System 
Instrumentation,"  as  follows: 

(1)  Table  3.3-3,  functional  unit  6.c.2). 
charmels  to  trip,  would  be  changed  from 
2/steam  generator  in  one  steam 
generator  to  2/steam  generator  in  any  2 
steam  generators. 

(2)  Table  3:3-4  would  be  changed  as 
follows: 

a.  Functional  Unit  4.e.,  Negative 
Steam  Pressure  Rate— High,  trip 
setpoint  and  allowable  value,  would  be 
changed  from  -  100  psi/sec  and  -  105.4 
psi/sec  to  100  psi  and  105.4  psi, 
respectively. 

b.  A  note  would  be  added  stating  that 
the  time  constants  utilized  in  the  rate- 
lag  controller  for  Negative  Steam 
Pressure  Rate — High,  are  equal  to  50 
seconds. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Does  the  change  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  to  the  Start 
Turbine-Driven  Pump,  function  is 
administrative  in  nature  and  does  not 
involve  any  modifications  to  any  plant 
equipment  or  affect  plant  operation. 

The  Negative  Steam  Pressure  Rate — 
High,  function  is  not  involved  in  any 
accident  initiation  sequences. 

Although  the  safety  function  of  the 
Negative  Steam  Pressure  Rate — High, 
function  is  to  protect  against  a  steam 
line  break  (SLB)  below  P-1 1 
[pressurizer  pressure  low  (P-11) 
setpoint),  the  consequences  of  a  SLB  are 
more  limiting  at  higher  pressures  and, 
therefore,  SLB  is  analyzed  at  the  more 
limiting  reactor  coolant  system  (RCS) 
conditions.  The  proposed  change  more 
adequately  defines  the  trip  setpoint  and 
allowable  value  to  be  consistent  with 
the  original  intent  of  [hcense 
amendment  request]  LAR  92-05  and 
actual  plant  practice.  This  clarifying 
change  does  not  involve  a  change  to  the 
actual  values  or  the  manner  in  which 
they  are  used. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  to  the  Start 
Turbine-Driven  Pump,  function  is 
adm.inistrative  in  nature,  does  not 
involve  any  physical  alterations  to  any 
plant  equipment,  and  causes  no  change 
in  the  method  by  which  any  safety- 
related  system  performs  its  function. 

The  Negative  Steam  Pressure  Rate — 
High,  function  is  not  involved  in  any 
accident  initiation  sequences.  No  new 
operating  configuration  is  being 
imposed  by  the  Negative  Steam  Pressure 
Rate — High,  function  that  would  create 
a  new  failure  scenario.  In  addition,  no 
new  failure  modes  are  being  created  for 
any  plant  equipment. 

"Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  ai  accident  from  any 
accident  previously  evaluated. 

(3)  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  to  the  Start 
Turbine-Driven  Pimip,  function  corrects 
an  administrative  error  in  Table  3.3-3 
and  does  not  effect  any  safety  analysis. 

The  proposed  change  to  the  Negative 
Steam  Pressure  Rate — High,  function 
does  not  involve  any  changes  to  the 
actual  values  or  the  manner  in  which 
they  are  used.  There  is  no  impact  of  the 


proposed  change  on  any  safety  analysis 
assumption. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  56.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

"The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
hiformation  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  mav  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washineton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  31. 1994.  the  hcensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
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affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
CaUfomia  Polylechnic  State  University. 
Robert  E.  Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board,  will  rule  on  the  request  and/or  "• 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
f:ffect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 


specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Umitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notvkilhstanding  the  request  for  a 
hearing,  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  invchcs  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 


telephone  call  to  Western  Union  at  1- 
(800)  248-5100  (in  Missouri  l-(800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Theodore  R.  Quay, 
Director,  Project  Directorate  V): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Christopher  J.  Warner,  Esq., 
Pacific  Gas  and  Electric  Company,  P.O. 
Box  7442,  San  Francisco,  California 
94120,  attorney  for  the  hcensee. 

Nontimely  filings  of  petitions  for 
leave  to  inten'ene.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conimission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i}-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  17,  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 

Sheri  R.  Peterson, 

Project  Manager,  Project  Directorate  V, 
Division  of  Reactor  Projects  Ul/N/V,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  94-^557  Filed  2-28-94;  8:45  amj 

BILUNO  CODE  759(M)1-M 


POSTAL  RATE  COMMISSION 

[BAG:  7710-FW-P] 

Notice  of  Commission  Briefing 

February  18.  1994. 

Notice  is  hereby  given  that  members 
of  the  Postal  Rate  Commission  and  staff 
will  be  briefed  by  Frank  Neri  of  the 
United  States  Postal  Service  Office  of 
Systems  Implementation  and  Support 
and  Michael  Tidwell  of  the  United 
States  Postal  Service,  Office  of  the 
General  Counsel  on  the  developmental, 
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technical,  and  operational  aspects  of  the 
Remote  Video  Bar  Coding  program  of 
the  U.S.  Postal  Service,  on  Wednesday, 
March  2, 1994  at  10;30  a.m. 

A  report  of  the  briefing  will  be  on  file 
in  the  Commission's  Docket  Section.  For 
further  information  contact  Charles  L. 
Clapp,  Secretary  of  the  Commission  at 
202-789-6840.' 
Charles  L.  Qapp, 
Secretary. 
IFR  Doc.  94-4573  Filed  2-28-94;  8:45  ami 

BILUNG  CODE  T710-fW-P 


[BAC:  7710-FW-P] 

McGraw-Hiil.  et  al;  Cancellation  of 
Visit  and  Notice  of  Commission 
Briefing 

February  18,  1994. 

Notice  is  hereby  given  that 
Commission  visits  previously  scheduled 
for  Febraar>'  22,  23,  24,  and  25,  1994, 
notice  of  which  was  published  on 
Februar>'  18,  1994  (59  FR  8279).  had  to 
be  cancelled  due  to  scheduling 
conflicts.  In  lieu  of  one  of  the  intended 
visits,  notice  is  hereby  given  that 
representatives  of  Readers  Digest 
.Association,  Inc.,  will  make  an  oral 
presentation  to  members  of  the 
Commission  and  staff  in  the 
Commission's  offices  in  Washington, 
DC.  at  4  p.m.  on  March  3,  1994. 

A  report  of  the  presentation  will  be  on 
file  in  the  Commission's  Docket  Room. 
For  further  information  contact  Charles 
L.  Clapp,  Secretary  of  the  Commission 
at  202-789-6840.' 
Charles  L.  Clapp, 
Secretan: 
IFR  Doc.  94-1572  Filed  2-28-94;  8:45  am] 

BILLING  CODE  TTtC-FW-P 


SECURITIES  AND  EXCHANGE 
C0MM1SSM3N 

[Release  No.  34-33656;  File  No.  SR-PSE- 
S3-29] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Cnsnge  by 
the  Pacific  Stock  Exchange,  Ire. 
Relating  to  the  Time  Within  Wh.ch 
Members  Must  Notify  the  Exchange  of 
Changes  of  Address 

Fecniary  23, 1994. 

On  November  1.  1993,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19l>-4 


thereunder,^  a  proposed  rule  change  to 
amend  the  time  within  which  a  member 
or  member  firm  must  notif>'  the 
Exchange  of  a  change  to  the  address  at 
which  notices  may  be  served  upon  such 
member  or  member  firm,  from  60 
calendar  days  to  15  business  days. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  23, 1993.3  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposal. 

PSE  Rule  1.13  currently  provides  that 
Exchange  members  and  member  firms 
must  submit  to  the  Exchange  any 
changes  to  their  address  where  notices 
may  be  served  within  sixty  (60)  calendar 
days  of  such  change.*  The  Exchange 
believes  that  a  shorter  period  of  time  for 
notifying  the  Exchange  of  such  changes 
of  address  is  appropriate  due  to  the 
need  for  the  Exchange  to  contact 
members  and  member  firms  promptly 
regarding  membership  requirements, 
requests  for  information  in  regulatory 
investigations,  the  commencement  of 
disciplinary  actions,  and  other  such 
matters.  Accordingly,  the  current 
proposal  amends  PSE  Rule  1.13  to 
require  that  members  and  member  firms 
notify  the  Exchange  within  fiheen  (15) 
business  days  of  any  change  to  the 
address  at  which  such  notices  may  be 
served. 

The  Commission  fmds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6fb)(5).5 
Specifically,  the  proposed  change  will 
ensure  that  the  PSE  is  notified  on  a 
timely  basis  of  member  or  member  firm 
address  changes,  which  should  help  the 
PSE  in  its  regulatory  responsibilities 
under  the  Act.  Further,  the  Commission 
believes  that  15  business  day 
notification  is  not  an  unreasonable  time 
period  to  notify  the  PSE  of  an  address 
change,  and  will  serve  to  foster  more 
efficient  communications  between  the 
Exchange  and  its  members  and  member 
firms. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.e  {hat  the 


■  15U.S.C.  78s(b){l)(1982). 


M7CFR240.19b-4(1993). 

'Securities  Exchange  Act  Release  No.  33349 
(December  15. 1993),  58  FR  58184  (December  23. 
1993). 

<  See  also  PSE  Constitution,  Art.  VUl.  §  1(g), 
which  provides  that  "ieivery  member  and  member 
firm  shall  register  with  the  Exchange  addresses  and 
subsequent  changes  thereof  where  notice  may  be 
served." 

5  15U.S.C.  78f(b)(5)(1982). 

M5U.S.C.78s(b)(2)(1982). 


proposed  rule  change  (File  No.  SR-PSE- 
93-29)  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc  94-4582  Filed  2-28-94;  8:45  am] 

BILUNG  CODE  BOIO-OI-M 


Self- Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

February'  22,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Elxchange  Commission 
("Commission")  pujsuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rides  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Empresas  La  Modema  S.A.  de  C.V. 
American  Depositary  Shares.  No  Par  Value 
(File  No.  7-12036) 
First  USA.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12037) 
Hyperion  1997  Term  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12038) 
Istituto  Mobiliare  Italiano  SPA  de  C.V. 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-12039) 
McArthur/Glen  Realty  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12040) 
Brazilian  Equity  Fund.  Inc. 
Common  Stock.  $  001  Par  Value  (File  No. 
7-12041) 
Geon  Company 
Common  Stock.  $01  Par  Value  (File  No.  7- 
12042) 
Health  i  Rehabilitation  Properties  Trust 
Shares  of  Beneficial  Interest,  No  Par  Value 
(File  No.  7-12043) 
Harveys  Casino  Resorts 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12044) 
Post  Properties,  Inc. 
Common  Stock,  $  01  Par  Value  (File  No.  7- 
12045) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchemge  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  15. 1994. 
wTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
wTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 


'  17  CFR  200  3»-3(a)(12)  (1993). 
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20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  or  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  94-45:4  Filed  2-28-94;  8;45  am) 

BiLUNG  COOe  8(M0-0t-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privlleoes;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

February  22,  1994. 

The  above  named  national  securities 
e.xchange  has  filed  applications  with  the 
Securities  and  Elxchange  Commission 
("Commission")  pursuant  to  section 
12{f)(  1  )(B)  of  the  S«>curities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Guardian  Bancorp 
Common  Stoclc,  No  Par  Value  (File  No.  7- 

i:o7i) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 

submit  on  or  before  March  15,  1994, 
vsTitten  data,  views  and  arguments 
concerning  the  above-referenced 
apphcalion.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Secimties  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
13  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commissions,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc   94-4523  Filed  2-28-94;  8:45  em] 

BILLING  COOE  BOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

February  22. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Commercial  Net  Lease  Realty,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12049) 
Corestates  Financial  Corp. 
Common  Stock.  Si. 00  Par  Value  (File  No. 
7-12050) 
Duke  Power  Ca 
6.375%  Pfd.  Stk.  A  1993  Ser.,  S25.00  Par 
Value  (File  No.  7-12051) 
First  Maryland  Bancorp 

7.875%  Non-Cm.  Pfd.  Stk.  Ser.  A  (File  No. 
7-12052) 
Gables  Residential  Trust 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-12053) 
Gllmcher  Realty  Trust 
Common  Shares  of  Beneficial  Interest,  S.Ol 
Par  Value  (File  No.  7-12054) 
G.T.  Developing  Markets  Fund.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-12055) 
Hillhaven  Corp. 
Common  Stock.  $.75  Par  Value  (File  No.  7- 
12056) 
JP  Realty.  Inc. 
Common  Stock.  S.OOOl  Par  Value  (File  No. 
7-12057) 
Kendall  International,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12058) 
Osmonics,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12059) 
Plantronics.  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12060) 
Quantum  Restaurant  Group,  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12061) 
Reynolds  Metals  Co. 
Pfd.  Red.  Inc.  Div.  Equity  Sec.  PRIDES  (File 
No.  7-12062) 
Rowe  Furniture  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12063) 
Savannah  Electric  &  Power  Co. 
6.64%  Pfd.  Stk,  $25.00  Par  Value  (File  No. 
7-12064) 
Southdown,  Inc. 
Pfd.  Stk.  Cm.  Cv.  Ser.  D,  S.05  Par  Value 
(File  No.  7-12065) 
Travelers,  Inc. 
Common  Stock,  $1.25  Par  Value  (File  No. 
7-12066) 
Travelers,  Inc. 
Depositary  Shares  (Rep.  1/2  sh.  9.25%  Pfd. 
Stk.  Ser.  D)  (File  No.  7-12067) 
Travelers,  Inc. 


Depositary  Shares  [Rep.  1/10  sh.  8.125% 
Cm.  Pfd.  Stk.  ,Ser.  A)  (File  No.  7-12068) 
Stewart  Information  Service  Corporation 
Common  Stock,  SOI  Par  Value  (File  No.  7- 
12070) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  15,  1994, 
WTitten  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
WTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-4526  Filed  2-28-94;  8:45  amj 

BILUNG  COCE  SCtO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

February  22,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Guardian  Bancorp 
Common  Stock,  No  Par  Value  (File  No.  7- 
12046) 
Unionfed  Financial  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12047) 
Top  Source,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-12048) 

These  securities  are  Usfed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  15,  1994, 
WTitten  data,  \iews  and  arguments 
concerning  the  above-referenced 
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application.  Persons  desiring  to  make 
wTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  N\V..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
Uie  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-4525  Filed  2-28-94;  8:45  am] 

B!LUNO  CO0€  8010-01-»l 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
inc. 

February  22. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Empresas  La  Modems  S.A.  de  C.V. 
American  Depositary  Shares  (File  No.  7- 
12021) 
Morgan  Stanley  Africa  Investment  Fund.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12022) 
National  Health  Investors,  Inc. 

Cum.  Cv.  Pfd.  Stock  (File  No.  7-12023) 
Gables  Residential  Trust 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-12024) 
Ainerican  Paging,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12025) 
Summit  Properties,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12026) 
Chiquita  Brands  International,  Inc. 
Non  Voting  Cum.  Pfd.  Stock  (File  No.  7- 
12027) 
Kaiser  Aluminum  Corporation 
8.255%  PRIDES  Conv.  Pfd,  Stock,  S.05  Par 
Value  (File  No.  7-12028) 
Morgan  Stanley  Finance  Pic 

7.70  Cap.  Units  (File  No.  7-12029) 
National  Health  Investors,  Inc. 
8.5%  Cum.  Conv.  Pfd.  Stock,  $.01  Par 
Value  (File  No.  7-12030) 
Fountain  Powerboat  Industries,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12031) 
Public  Service  Electric  and  Gas  Company 


6.75  Pc.  Cum.  Pfd.  Stock.  $25  Par  Value 
(File  No.  7-12032) 
Bufete  Industried  S.A. 
American  Depositary  Shares  (File  No.  7- 
12033) 
Martin  Marietta  Materials.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12034) 
Istituto  Mobiliare  Italiano  SPA 
American  Depositary  Shares,  Lit  5000  Par 
Value  (File  No.  7-12035) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  15,  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
wTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  N\V.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-4522  Filed  2-28-94;  8:45  am] 
BtLUNG  CODE  601O-O1-M 


[Rel.  No.  IC-20094;  No.  812-8772] 

Great  American  Reserve  Insurance 
Co.,  et  al;  Application  for  Order 

Februar)'23.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Great  American  Reserve 
Insurance  Company  ("GARCO"),  Great 
American  Resen.e  Variable  Armuity 
Account  E  ("Account  E"),  and  Garco 
Equity  Sales,  Inc.  ("GARCO  Sales") 
collectively,  ("Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  granting  exemptions  from 
the  provisions  of  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Apphcants 
seek  an  order  permitting  the  deduction 


from  the  assets  of  Account  E  of 
mortality  and  expense  risk  charges  in 
connection  with  the  offer  and  sale  of 
certain  flexible  purchase  payment  group 
and  individual  variable  aimuity 
contracts. 

FILING  DATE:  The  application  was  filed 
on  January  13,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5;30  p.m.  on  March  21,  1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lavk^ers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  William  R.  Radez.  Jr., 
Esq.,  Great  American  Reserve  Insurance 
Company,  11815  N.  Pennsylvania 
Street,  Carmel,  Indiana  46032;  and  c/o 
Michael  Berenson,  Esq..  or  Arm  B. 
Furman,  Esq.,  Jorden,  Burt,  Berenson  & 
Klingensmith,  suite  400-East,  1025 
Thomas  Jefferson  Street,  NW., 
Washington,  DC  20007 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Hunold,  Senior  Counsel  (202) 
272-2676,  or  Michael  Wible,  Special 
Counsel  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  GARCO  is  a  stock  life  insurance 
company  and  an  indirect  wholly  owmcd 
subsidiary  of  CCP  Insurance,  Inc. 
("CCP").  CCP  is  an  affiUate  of.  and 
controlled  by.  Conseco.  Inc. 
("Conseco"),  a  publicly  owned  financial 
services  holding  company.  GARCO 
offers  life  insurance  and  variable  and 
fi.xed  rate  annuities. 

2.  Account  E  is  a  separate  account  of 
G,\RCO.  On  Januar>'  13,  1994,  Account 
E  filed  on  Form  N-8A  a  notification  of 
registration  as  a  unit  investment  trust 
under  the  1940  Act  (File  No.  81 1-«288) 
and  a  registration  statement  on  Form  N- 
4  under  the  Securities  Act  of  1933  (File 
No.  33-74092)  in  connection  with 
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certain  Flexible  Purchase  Payment 
Group  and  Individual  Deferred  Variable 
Annuity  Contracts  (Contracts  '). 
Account  E  is  used  by  GARCO  to  fund 
the  Contracts. 

Account  E  currently  is  divided  into 
subaccounts  which  invest  in 
corresponding  portfolios  of  the  Conseco 
Series  Tnist  ("Conseco  Trust").  In  the 
future.  Account  E  may  establish  other 
sub-accounts  which  will  invest  in  other 
portfolios  of  the  Conseco  Trust  or  other 
investment  companies  registered  under 
the  1940  Act.  Account  Ealso  may  be 
used  to  fund  other  variable  annuity 
contracts  ofr^red  by  GARCO. 

3.  GARCO  Sales,  a  wholly  owned 
subsidiary  of  GARCO,  is  the  principal 
underwriter  of  the  Contracts.  GARCO 
Sales  is  a  broker-dealer  registered  under 
the  Securities  Exchange  Act  of  1934  and 
a  member  of  the  National  Association  of 
Securif!e<  Dealers.  Inc. 

4.  The  Conseco  Trust  is  an  open-end 
diversified  management  investment 
company  registered  under  the  1940  Act. 
Shares  of  the  Conseco  Trjst  are 
registered  under  the  Securities  Act  of 
1933.  The  Trust  is  a  series  fund 
currently  consisting  of  five  separate 
Investment  portfohos:  Money  Market. 
Government  Securities,  Common  Stock, 
Asset  Allocation  and  Corporate  Bond 
Portfolios. 

Conseco  Capital  Management,  Inc. 
("CCM")  a  registered  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  provides  investment  advisory 
services  to  the  Trust  For  its  services, 
CCM  is  paid  a  fee  based  upon  each 
Portfoho's  average  montiily  net  asset 
value  at  the  following  annual  rates: 
.25%  f'or  the  Money  Market  Pcrtfolio; 
.50%  for  the  Government  Securities 
Portfolio  and  the  Cxirporate  Bond 
Portfolio;  and  .55%  for  the  .^^set 
Allocation  Portfolio. 

5.  The  Contracts  require  certain 
minimum  Lnitial  payments  and  permit 
certain  additional  payments. 
Contractowners  may.  after  deductions 
for  applicable  charge?,  direct  allocation 
of  payments  made  under  the  Contracts 
among  the  subaccounts  of  Account  E. 
Contractowners  may  make  withdrawals 
of  account  value,  subject  to  certain 
restrictions.  A  Guaranteed  Death  Benefit 
uiU  be  payable. 

The  account  value  under  the 
Contracts  increases  or  decre-ises 
depending  upon  the  investment 
performance  of  the  subaccounts  of 
Account  E  to  which  value  has  been 
allocated.  The  Contracts  provide  either 
Dxed  or  variable  annuity  pa^mienfs 
which  are  determined  on  the  basis  of 
annuity  tables  specified  in  the 
Contracts,  the  annuity  option  selected 
and.  tn  the  case  of  variable  aimuities. 


the  investment  performance  of  Account 
E. 

6.  Various  fees  and  expenses  are 
deducted  under  the  Contracts, 
including,  among  others,  up  to  3.5%  for 
state  premium  taxes,  if  assessed,  which 
will  be  deducted  from  the  Contracts' 
account  value  either  at  armuitization  or 
when  the  tax  becomes  due. 
Additionally,  an  administrative  fee  of 
$30  will  be  charged  annually  and  upon 
surrender  of  the  Contract  for  its  full 
vedue.  The  S30  fee  will  be  deducted  pra 
rata  according  to  the  account  values  ia 
each  sub-account  of  Account  E  and  the 
fixed  account  under  the  Contracts,  An 
administrative  charge  equal  to  .15%  of 
the  subaccount  assets  on  an  annualized 
basis  will  also  be  deducted.  The 
administrative  fees  are  intended  to 
reimburse  GARCO  for  expenses  relating 
to  maintenance  of  the  Contracts  and  for 
the  operation  of  Account  E  and  GARCO 
in  connection  with  the  Contracts. 
Applicants  represent  that  these  fees  are 
based  upon  GARCOs  current  estimates 
of  the  administrative  costs  for  such 
services  over  the  lifetime  of  the 
Contracts.  These  fees  are  guaranteed 
never  to  be  increased  during  the  term  of 
the  Contracts,  emd  are  not  designed  or 
expected  to  generate  a  profit  Applicants 
rely  on  Rule  26a-l  under  the  1940  Act 
to  assess  such  fees. 

7.  While  no  sales  charges  are 
deducted  from  premium  payments,  the 
Contracts  are  subject  to  a  contingent 
deferred  sales  charge  ("CDSC")  in  the 
event  of  a  withdrawal  or  surrender, 
subject  to  certain  conditions.  After  the 
first  Contract  year,  Contractowners  may 
wifiidraw  without  a  withdrawal  charge 
("Free  Withdrawal  Amount")  the  greater 
of  up  to  10%  of  Contract  Value,  or  the 
Contract  Value  divided  by  the  owner's 
life  expectancy,  or  any  purchase 
payments  that  have  been  in  the  Contract 
more  tlian  six  Contract  Years. 
Withdrawals  in  excess  of  the  Free 
Withdrawal  Amount  will  be  subject  to 
the  following  deferred  sales  charges 
over  a  six  year  period: 


Contract  year 

cose 

(percent) 

1  „ 

2 _. 

3 ^     „.. 

4 

5 

9 
9 
8 

7 
5 

6 

3 

Thereafter  .„ _ _ „ 

0 

Withdrawal  charges  may  also  be 
imposed  when  certain  annuity  options 
are  selected.  No  withdrawal  charge  is 
made  from  annuity  payments  under  a 
selected  option  Involving  life  time 
payments  or  from  amounts  paid  due  to 


the  de.ath  of  a  participant.  In  no  event, 
however,  will  cumulative  deductions 
exceed  8.5%  of  cumulative  purchase 
payments  made  under  the  Contracts. 
Under  certain  circumstances,  the  CDSC, 
adratai5trati\"e  and  other  expense 
charges  may  be  reduced  or  eUniinated. 
Applicants  rely  on  Rule  6c-8  under  the 
1940  Act  to  impose  the  withdrawal 
charge. 

8.  r,ach  subaccount  also  will  be 
assessed  a  charge  each  valuation  period 
for  mortality  and  expense  risks  assumed 
by  GARCO  at  an  effective  annual  rate  of 
1.25%.  consisting  of  .75%  for  mortality 
risks  and  .50%  for  expense  risks 
assumed  by  GARCO.  These  charges  are 
designed  to  compensate  GARCO 
reasonably  for  the  assumption  of 
mortality  and  expense  risks  assumed 
under  the  Contracts. 

9.  The  mortality  risk  assumed  by 
GARCO  under  the  Contracts  arises  from 
its  contractual  obligation  to  make 
periodic  pa'.-ments  in  accordance  with 
annuity  rates  and  other  contract 
pro'/isions  set  forth  ia  the  Contracts 
regardless  of  how  long  all  Annuitants  or 
any  one  Annuitant  may  live.  GARCO 
thus  assumes  the  risk  that  Annuitants, 
as  a  class,  may  live  longer  than  has  been 
estimated  by  its  actuaries,  and 
Contractowners  are  assured  that  neither 
longevity  nor  an  improvement  in  life 
expectancy,  generally,  will  have  an 
adverse  effect  on  annuity  pavTnents. 
GARCO  also  inciirs  a  mortality  risk  in 
connection  with  the  Guaranteed  Death 
Benefit. 

10.  The  expense  risk  assumed  by 
GARCO  is  the  risk  that  its  actual 
expenses  of  administenng  the  Contracts 
and  Account  E  will  exceed  the  proceeds 
of  the  administrative  charges  asses5*d 
under  the  Contracts. 

AppUcants'  Legal  Analysis 

1.  Section  5(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

2.  Sections  26(a)(2)(C:)  and  27(c)(2)  of 
the  1940  Act.  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  pavement  to  the  depositor  or 
principal  underwriter  except  a 


Federal  Register  /  Vol.  59,  No.  40  /  Tuesday.  March  1.  1994  /  Notices 


9795 


reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  exemptions 
under  section  6(c)  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  necessary  to  permit  the 
deduction  from  the  assets  of  Account  E 
of  the  1.25%  charge  for  the  assumption 
of  mortality  and  expense  risks. 
Applicants  represent  that  the  1.25%  per 
annum  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  variable  annuity 
contracts.  This  representation  is  based 
upon  an  analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  the  current  charge  levels, 
death  benefit  guarantees,  guaranteed 
annuity  rates,  and  other  contract  charges 
and  options.  Based  upon  this  review. 
Applicants  have  concluded  that  the 
mortality  and  expenses  risk  charges  are 
within  the  range  of  charges  determ.ined 
by  industry  practice.  Applicants  will 
niaintain  at  GARCO's  principal 
executive  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed 
and  the  methodology  and  results  of 
GARCO's  comparative  review. 

4.  Applicants  acknowledge  lliat  the 
withdrawal  charges  under  the  Contracts 
may  be  insufficient  to  cover  all  costs 
relating  to  distribution  of  tlie  Contracts. 
In  such  circumstances,  the  charge  for 
mortality  and  expense  risks  may  be  a 
source  of  profit  which  would  be 
available  to  pay  GARCO's  distribution 
expenses  not  reimbursed  by  applicable 
withdrawal  charges.  GARCO  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  Account  E  and  the 
Contractowners.  The  basis  for  that 
conclusion  will  be  set  forth  in  a 
memorandum  which  will  be  maintained 
by  GARCO  at  its  principal 
administrative  office  and  made  available 
to  the  Commission  upon  request. 

5.  Account  E  will  invest  only  in 
underlying  funds  which  undertake,  in 
the  event  they  should  adopt  a  plan 
under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  a  board  of 
directors  or  trustees,  a  majority  of  whom 
are  not  "interested  persons,"  as  defined 
under  section  2(a)(19)  of  the  1940  Act, 
formulate  and  approve  any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 


investors  and  the  purposes  fairly 
intended  by  the  poHcy  and  provisions  of 
the  1940  Act.  Accordingly,  Applicants 
request  exemptions  under  section  6(c)  of 
the  1940  Act  from  the  provisions  of 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  assessment  of  the  mortality 
and  expense  risk  charges  with  respect  to 
the  Contracts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94^581  Filed  2-28-94;  8;45  am] 
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February  23, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC") 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Sierra  Trust  Funds  (the 
"Trust"),  currently  consisting  of  the 
following  portfolios:  Global  Money 
Fund,  U.S.  Government  Money  Fund. 
CaUfomia  Money  Fund,  U.S. 
Government  fund.  Corporate  Income 
Fund,  California  Mimicipal  Fimd, 
Florida  Insured  Municipal  Fund, 
National  Municipal  Fund.  Growth  and 
Income  Fund,  Emerging  Growth  Fund, 
International  Growth  Fund,  Short  term 
Global  Government  Fund,  Short  Term 
High  Quality  Bond  Fund,  and  Growth 
Fund  (collectively,  the  "Funds"),  Sierra 
Investment  Advisors  Corporation  (the 
"Advisor"),  and  Sierra  Investment 
Services  Corporation  (the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  18(f),  18(g).  18(i).  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Funds  to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  to  impose, 
and  imder  certain  circumstances  waive, 
a  contingent  deferred  sales  charge 
("CDSC")  on  the  redemption  of  certain 
shares.  The  order  would  supersede  a 
prior  order  (the  "Prior  Order")  and 
would  permit  the  Funds  to  impose 
CDSC  schedules  that  may  be  different 
from  the  one  described  in  the  Prior 
Order,  and  to  waive  the  CDSC  in  certain 
additional  circumstances. 


FILING  DATE:  The  apphcation  was  filed 
on  November  22.  1993  and  amended  on 
January  7.  1994.  Apphcants  have  agreed 
to  file  an  additional  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  21.  1994.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretar)'.  SEC.  450  5th 
Street.  Washington,  DC  20549. 
Applicants,  9301  Corbin  Avenue,  suite 
333,  Northridge,  California  91328-1160. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney.  (202) 
272-3809  or  Robert  A.  Robertson. 
Branch  Chief.  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarj'  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act.  Each  Fund  has 
entered  into  an  investment  advisory 
agreement  with  the  Advisor  piu-suant  to 
which  the  Advisor  provides  investment 
advisory  services  to  the  Fund.  Each 
Fund  also  has  entered  into  a 
distribution  agreement  with  the 
Distributor  pursuant  to  which  the 
Distributor  acts  as  the  principal 
underwriter  for  the  Fund. 

2.  Each  of  the  Funds,  except  the 
money  market  Funds,  are  offered  to 
investors  at  net  asset  value  plus  a  front- 
end  sales  load,  and  ell  of  the  Funds  . 
have  adopted  distribution  plans 
pursuant  to  rule  12b-l  under  the  Act. 
The  rule  12b-l  plans  currently  provide 
for  payments  to  the  Distributor  at  the 
annual  rate  of  up  to  0.25%  of  each 
Fund's  net  assets.  The  money  market 
Funds  are  offered  to  investors  at  net 
asset  value  without  the  imposition  of 
front-end  sales  loads. 

3.  Under  the  Prior  Order,  shares  of 
certain  Funds  (the  "Non-Money 
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Funds")  may  be  subject  to  a  CDSC  upon 
redemption.'  Subsequent  to  the  granting 
of  the  Prior  Order,  the  SEC's  Division  of 
Investment  Management  provided  no- 
action  assurance  to  the  Trust  in  the 
event  the  Trust  ceased  the  Q)SC 
arrangement  permitted  by  the  Prior 
Order  on  certain  redcmptioris  of  shares 
acquired  after  a  particular  date  and 
imposed  a  frcnt-end  sales  load  on 
purchases  after  that  date,  and  waived 
iho  CDSC  en  certain  redemptions  of 
shares  in  addition  to  those  permitted 
under  the  Prior  Order.* 

4.  Applicants  request  an  order  on 
behalf  of  themselves  and  all  other 
registered  investment  companies  for 
which  the  .Aavisor.  the  Distributor  or 
any  entity  controlling,  controlled  by,  or 
under  common  cont-Tjl  with  the  Advisor 
or  the  Distnbutor  acts  as  adviser  or 
distributor  in  the  future.  Applicants 
propose  to  estabhsh  a  multiple 
distribution  arrangement  (the  "Variable 
Pricing  System").  Under  the  Variable 
Pricing  System,  each  of  the  Funds 
would  have  the  opportunity  to  pro\ide 
investors  with  the  option  of  pu.xhasing 
different  classes  of  shares.  The  existing 
shares,  "Qass  A  shares,"  would  be 
subject  to  a  conventional  front-end  sales 
load  and  a  lower  rule  12b-l  distnbution 
fee.  "Class  B  shares  '  would  be  subject 
to  a  CDSC  and  a  hi^er  rule  12b-l 
distribution  fee.  The  sales  loads, 
distribution  and  serv  ice  fees  under  rule 
12b-l  will  be  structured  to  comply  with 
the  provisions  of  Article  III,  section  26, 
of  the  Rules  of  Fair  Practice  of  the 
National  .Association  of  Securities 
Dealers,  Inc.  ("NASD"). 

5.  Applicaiits  may  from  time  to  time 
create  one  or  more  additional  classes  of 
shares,  the  terms  of  which  may  differ 
from  the  Class  A  shares  and  Gass  B 
shar«,  but  only  in  the  following 
respects;  (i)  The  amount  of  fees 
permitted  by  different  rule  12b-l  plans, 
(ii)  the  shareholder  servicing  eyppnses 
permitted  by  non-rule  12b-l 
ihareholder  services  plans,  (iii)  voting 
rights  with  respect  lo  a  class's  rule  12b- 
1  plan,  (iv)  different  designations,  (v) 
the  impact  of  any  incremental  transfer 
agency  fees  directly  attributable  to  a 
piriiculaj  class  of  shares,  and  (vi) 
different  exchange  privileges  among 
Funds  or  conversion  features. 

6.  Initially,  applicants  will  not  offer  a 
class  of  shares  with  a  feature  providing 
for  automadc  conAersion  of  such  shares 
to  shares  of  the  other  class.  The  Funds 
may  in  the  future,  however,  offer  a  class 


•  CW  Sierra  Trust  Furtdi.  Investment  Ccmpa-Ty 
Act  Releaw  Nos.  17013  (Juna  16,  1989)  lcatice)and 
17061  (July  11. 1989)  (order). 

'  CWSierm  Trust  Funds,  (pub.  avail.  Dec  21, 
1990). 


of  shares  that  automatically  will  convert 
after  a  period  of  time  to  shares  of 
another  class.  Any  conversions  will  be 
done  at  net  asset  value,  so  that  the  value 
of  each  shareholder's  account 
immediately  before  conversion  will  be 
the  same  as  the  value  of  the  account 
immediately  after  conversion. 

7.  Any  exchange  privilege  offered  by 
a  Fund  would  provide  that  shares  of  a 
class  of  that  Fund  would  be  exchanged 
only  for  shares  of  the  same  class  of 
another  Fund  that  is  part  of  the  same 
"group  of  investment  companies  "  as 
defined  in  rule  lla-3  under  the  Act.  In 
addition,  the  right  of  any  shareholder  lo 
exchange  into  a  class  subject  to  a  sales 
load  will  comply  with  mle  1  ta-3. 

8.  Under  the  Variable  Pricing  System, 
all  expenses  incurred  by  a  Fimd  will  be 
allocated  among  the  various  classes  of 
shares  based  on  the  net  assets  of  the 
Fund  attributable  to  each  such  class, 
except  that  each  class's  net  asset  value 
and  expenses  will  reflect  the  expenses 
associated  with  that  class's  rule  I2l>-1 
plan  (if  any),  including  any  costs 
associated  with  obtaining  shareholder 
approval  of  such  plan,  any  incremental 
shareholder  servicing  fees  attributable  to 
a  particular  class,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  a  particular  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order.  As  a  result,  the  net 
asset  value  per  share  of  the  classes  will 
differ  at  times. 

9.  Applicants  also  request  an 
exemption  to  permit  the  Funds  to 
impose  CD55C  schedules  that  may  be 
different  from  the  Prior  Order  and  to 
waive  the  CDSC  for  certain  additional 
types  of  redemptions.  The  requested 
exemption  would  supersede  the  Prior 
Order.  An  Investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  a  specified  period  of  purchase  of 
such  shares  may  be  subject  to  a  CDSC, 
which  is  paid  to  the  Distributor.  The 
amount  of  any  applicable  CDSC  will  be 
calculated  by  multiplying  the  applicable 
percentage  ciarge  by  the  lesser  of  (a)  the 
net  as'^et  value  of  the  shares  at  the  time 
of  purchase  or  (b)  the  net  asset  value  of 
the  shares  at  the  time  of  redemption. 

10.  The  CDSC  will  not  be  L-nposed  on 
redemptions  of  shares  purchased  more 
than  a  fixed  number  of  years  prior  to  the 
redemptions  or  on  shares  derived  from 
reinvestment  of  distributions. 
Furthermore,  no  CDSC  will  be  imposed 
on  an  amount  that  represents  an 
increase  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation.  In  determining  the 
applicabihty  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing 


reinvestment  of  dividends  and  capital 
gain  distributions  and  then  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  cf  time.  This  will  result 
in  the  charge,  if  any,  being  imposed  at 
the  lowest  possible  rate. 

11.  The  Funds  may  waive  or  redut» 
the  CDSC  on  (a)  automatic  cash 
withdrawals  if  the  amount  nithdrawn 
per  month  is  equal  to  or  less  than  5% 
of  the  value  of  the  shareholder's  shares 
in  a  Fund  at  the  time  the  withdrawal 
plan  commences;  fb)  redemptions  of 
shares  in  connection  with  post- 
retirement  distributions  and 
withdrawals  from  IR.\s,  Keogh  Plans  or 
custodial  accounts  pursuant  to  section 
403(b)(7)  of  the  Code,  redemptions  that 
result  from  tax-free  returns  of  excess 
conLnbutions  pursuant  to  section  408(d) 
(4)  or  (5)  of  the  Code,  or  redemptions 
made  within  one  year  following  the 
death  or  disability  of  a  shareholder  (c) 
redemptions  by  (i)  employees  or  retired 
employees  of  the  parent  corporation  of 
the  Distributor  or  any  of  its  affiliates  and 
members  of  their  immediate  families 
and  IRAs,  Keogh  plans  and  employee 
benefit  plans  for  such  empiovees  or 
retired  employees;  (ii)  directors, 
trustees,  officers  or  advisory  board 
members,  or  persons  retired  from  such 
positions,  of  any  investment  company 
for  which  Sierra  Advisors  or  an  affiliate 
series  as  investment  advisor,  (iii) 
registered  representatives  or  full-time 
employees  of  dealers  that  sell  Fund 
shares;  (iv)  employees  of  any  of  the 
Funds'  sub-advisors;  and  (v)  retirement 
plans  created  pursuant  to  section  457  of 
the  hitertial  Revenue  Code  of  1385,  as 
amended;  (d)  redemptions  by 
institutional  investors  that  invest  at 
least  $1  million  in  one  or  more  of  the 
Funds  in  the  aggregate:  and  (e) 
redemptions  by  shareholders  who  have 
sufx'ered  financial  loss  as  a  result  of  a 
hardship  resulting  from  living  in  an  area 
that  has  cxp)erienced  a  recent  natural 
disaster,  such  as  a  flood,  fire,  hurricane, 
tornado  or  earthquake.  The  term 
"hardship"  shall  be  defined  as  an 
immediate  and  heavy  financial  need 
occurring  in  the  personal  affairs  of  a 
shareholder  as  determined  by  Fjnd 
man.igement.  If  the  Funds  waive  or 
reduce  the  CDSC,  such  waiver  or 
reduction  v^ill  be  uniformly  applied  to 
all  offerees  in  the  class  specified. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
imder  section  6(c)  of  the  Act  from 
sections  18(f)(1),  18(g).  and  18(i)  to  the 
extent  that  the  V'ariable  Pricing  System 
may  result  in  a  senior  seciuify,  as 
defined  by  section  18(g),  the  issuance 
and  sale  of  which  would  bo  prohibited 
by  section  18(f)(1),  and  to  the  extent  that 
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the  allocation  of  voting  rights  may 
violate  section  18(i).  Applicants  believe 
that  the  Variable  PriciJig  Sv-stem  does 
not  raise  any  of  the  concerns  that 
section  18  was  designed  to  ameliorete. 
The  proposal  does  not  involve 
borrowings  arid  does  not  affect  the 
Funds'  existing  assets  or  reserves.  In 
addition,  the  proposed  arrangemerit  will 
not  increase  the  speculative  character  of 
the  shares  of  the  Funds.  Applicants 
further  believe  that  the  proposed 
allocation  of  expenses  and  voting  rights 
relating  to  the  rule  12b-l  plans  is 
equitable  and  will  not  discriminate 
against  any  group  of  shareholders, 

2.  Apphcants  also  request  an 
exemption  under  section  6(c]  from 
sections  2(aK32),  2(a)(35),  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder.  Applicants  believe  that  the 
CDSC  permits  shareholders  to  have  the 
advantage  of  greater  investment  dollars 
working  for  them  from  the  time  of  their 
purchase  than  if  a  sales  load  were 
imposed  at  the  time  of  purchase. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fimd,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  the  Fund  will  relate  solely 
to;  (i)  The  amount  of  fees  permitted  by 
different  rule  12b-l  plans,  (ii)  the 
shareholder  servicing  expenses 
permitted  by  non-rule  12b-l 
shareholder  services  plans,  (iii)  voting 
rights  with  respect  to  a  class's  rule  12b— 
1  plan,  (iv)  different  designations,  (v) 
the  impact  of  any  incremental  transfer 
agency  fees  directly  attributable  to  a 
particular  class  of  shares,  (vi)  different 
exchange  privileges  among  Funds  or 
conversion  features. 

2.  The  trustees  of  each  of  the  Funds, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  Variable 
Pricing  System.  The  minutes  cf  the 
meetings  of  the  trustees  of  each  of  the 
Funds  regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  the  Variable 
Pricing  System  wll  reflect  in  detail  the 
reasons  for  the  trustees'  determinations 
that  the  proposed  Variable  Pricing 
System  is  in  the  best  interests  of  both 
the  Funds  aivd  their  respective 
shareholders. 

3  On  an  ongoing  basis,  tha  trustees  of 
the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  coriflicts 
among  the  interests  of  the  various 


classes  of  shares.  The  trustees,  including 
a  majority  cf  the  independent  trustees, 
shall  take  such  action  es  is  reasonably 
necessary  to  eUminate  any  such 
conflicts  that  may  develop.  The  Advisor 
and  the  Distributor  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  the  Advisor  and  the  Distributor  at 
their  own  costs  will  remedy  such 
conflict  up  to  and  including  establishing 
a  ne'.v  registered  management 
investment  company. 

4.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  the  Funds  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Funds.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  moneys 
paid  or  payable  by  the  Funds  to  meet 
class  expenses  shall  provide  to  the 
board  of  trustees,  aud  the  trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  bo  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

5.  Any  shareholder  services  plan  will 
be  adopted  and  op>erated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (bj  through  (f)  as  if  the 
expenditure  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  The  trustees  of  the  Funds  will 
receive  quarterly  and  aiuiual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  I2l>-1,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  bo  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  the  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Di\idends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amoimt,  except  that 
distribution  and  shareholder  servicing 
payments  relating  to  each  respective 
class  of  shares  will  be  borne  ejidusix-ely 
by  that  class. 


8.  The  methodology  and  procedures 
for  calculati.^g  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the 
various  classes  have  been  reviewed  by 
an  expert  (the  "Independent  Examiner") 
who  has  rendered  a  report  to  the 
applicants,  wtiich  has  been  pro\ided  to 
the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Elxaminer,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Elxaminer  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30|a)  and 
30(b)(1)  of  the  Act  The  work  papers  of 
the  Independent  Examiner  with  respect 
to  such  reports,  following  request  by  the 
Funds  (which  the  Funds  agree  to 
provide),  will  be  available  for  inspaction 
by  the  SEC  staff  upon  the  wntten 
request  to  the  Funds  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  en  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Indef)endent  E.\aminer  is  a 
"report  on  pohcies  and  procedures 
placed  in  operation"  and  the  ongoing 
reports  will  be  "reports  on  policies  and 
procedures  placed  in  opwration  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  (the  "AlCPA"),  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditmg  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

9.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  di\idends  and  distributions 
of  the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  among  the 
various  classes  of  shares  and  this 
representation  will  be  concurred  with 
by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  (8) 
above  and  will  be  concurred  wnth  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
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Examiner,  on  an  ongoing  basis  at  least 
annually  In  the  ongoing  reports  referred 
to  in  condition  (8)  above.  AppUcants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Elxaminer. 

10.  The  prospectuses  of  the  Funds 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Apphcants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agree  to  conform  to  such 
standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  the  Funds  with  respect  to  the 
Variable  Pricing  System  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  trustees. 

13.  Each  fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  case  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  appUcable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  Uterature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  apphcable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  pubhcation  in  any  newspaper  or 
similar  listing  of  each  Fund's  net  asset 
value  and  public  offering  price  will 
present  each  class  of  shares  separately. 

14.  The  apphcants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  application  will  not 
imply  SEC  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
pa>Tnents  that  each  Fund  may  make 
pursuant  to  its  rule  12b-l  plan  in 
rehance  on  the  exemptive  order. 


15.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  of  shares 
("Target  Class")  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
andyor  service  fee  (as  those  terms  are 
defmed  in  Article  III,  Section  26  of  the 
NASD'8  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  I2l>-1  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  unless  the 
Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  Target  Class 
as  it  existed  prior  to  implementation  of 
the  proposal,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Class.  If  deemed 
advisable  by  the  trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Purchase 
Qass  shares  for  a  new  class  ("New 
Purchase  Class"),  identical  to  existing 
Purchase  Qass  shares  in  all  material 
respects  except  the  New  Purchase  Class 
will  convert  into  New  Target  Class.  New 
Target  Class  or  New  Piux:hase  Class  may 
be  formed  without  further  exemptive 
relief.  Exchanges  or  conversions 
described  in  this  condition  shall  be 
effected  in  a  manner  that  the  trustees 
reasonably  beUeve  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  3  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Class  or 
New  Purchase  Qass  shall  be  borne 
solely  by  the  Adviser  and  the 
Distributor.  Purchase  Class  shares  sold 
after  the  implementation  of  the  proposal 
may  convert  into  Target  Class  shares 
subject  to  the  higher  maximum 
payTnent.  provided  that  the  material 
features  of  the  Teu^et  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Apphcants  will  comply  with  the 
provisions  of  proposed  rule  6c— 10  under 


the  Act  (Investment  Company  Act 
Release  No.  16619  (Nov.  2.  1988)).  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed.  adopted  or 
amended. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-4580  Filed  2-2&-94;  8:45  ami 
BILUNO  CODE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirenoents  Under  0MB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  March  31, 1994.  If  you  intend  to 
comment  but  caimot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadUne. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  Cleo 
Verbillis,  Small  Business 
Administration,  409  3d  Street,  SW..  5th 
Floor,  Washington,  DC  20416, 
telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Title:  Loan  Closing  Documents. 

Form  No.:  SBA  Forms  147,  148,  159, 
160, 160A,  529,  928, 1059. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SBA 
Loan  Apphcants. 

Annual  Responses:  25,451. 

Annual  Burden:  152,706. 

Dated:  February  18, 1994. 
Qeo  Verbillis, 

Chief.  Administratis  Information  Branch. 
[FR  Doc.  94-1604  Filed  2-28-94;  845  am] 
BILUNO  CODE  a02S-01-M 
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Reporttng  and  Recordkeeptng 
Requirements  Under  0M8  Review 

ACTION:  Notice  of  reporting  requireinents 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chaptPT  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  pubbc  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  March  31, 1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
copies:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
docun:ients  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  OfBcer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURT^fffl  IHFORMATIOH  COf*TACT: 

Agency  Clearance  Officer:  Oeo 
Verbillis,  Small  Business 
Administration.  409  3rd  Street  SW.,  5th 
Floor,  Washington.  DC  20416. 
Telephone:  (202)  205-6629. 

OSiB  Reviewer:  Gary  Waxman.  OfEce 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Title:  Nominate  a  Small  Business 
Person  or  Advocate  of  the  Year. 

Fomi  No.:77660U/A. 

Frequency:  Annually. 

Description  of  Respondents: 
Organizations  nominating  a  small 
business  leader  for  small  business 
advocacy  awards. 

Annua/  flesponses;  500. 

Annual  Burden:  1083. 

Dated:  Febraary  18.  1994. 
Cleo  \'erb!Uis, 

Chief.  Adm:nistTative  Irtformation  Branch. 
[PR  Doc.  9*-4605  Filed  2-28-94;  8:45  amj 

Bn.UNO  CODE  8C23-0t-M 


Reporting  and  Recordkeeping 
Requirements  Under  OM8  Review 

ACTtON:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  thee 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
Fubmit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 


the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  March  31 ,  1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Qearance 
Officer  before  the  deadline. 
COPIES:  Request  foe  clearance  (SJ".  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Qearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTXEH  INFORMATtOH  CONTACT: 

Agency  Clearance  Officer:  Qeo 
Verbilhs,  Small  Business 
Administration.  409  3rd  Street  SW.,  5th 
Floor,  Washington,  DC  20418, 
Telephone:  (202)  205-6629. 

OMB  Reviewer.  Gary  Waxman,  Office 
of  Information  and  R^ulatory  Affairs. 
OfBce  of  Management  and  Budget.  New 
Executive  Office  Building,  WashLngton, 
DC  20503. 

Title:  Disaster  Home  Loan 
Apphcation. 

Form  No.:  SBA  Forms  5C  739.  and 
1632. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Apphcants  requesting  SBA  Disaster 
Home  Loans. 

Annual  Responses:  26,100. 

Annual  Burden:  52,200. 

Dated:  Februar>'  17,  1994. 
Cleo  Verbillis, 

Chief,  AdwinistTntive  Information  Branch. 
IFR  Doc.  94-4606  Fiied  2-28-94;  8.-45  am) 
BILUNQ  COOC  aO2S-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  h.=is  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  March  31,  1994  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  ad\'ise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 


Agency  Qearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  O.MB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW.,  5th 
Floor,  Washinglon,  DC  20416. 
Telephone:  (202)  205-6629. 

OSIB  Re\iewer  Gary  Waxman.  Office 
of  Information  and  Regulatory-  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washinglon. 
DC  20503. 

TitJe:  Questionnaire  for  Section  503 
Development  Company. 

Farm  No.:  SB.^  Form  1301. 

Frquency  On  Occasion. 

Description  of  Respondents:  SiTate  and 
Local  Development  Companies. 

Annual  Responses:  10. 

Annual  Burden:  20. 

Title:  Questiormaire  for  Company 
Doing  Business  with  a  Section  503 
Deveiopraent  Company. 

Form  No.:  SBA  Form  1302. 

Frequency:  On  Occasion. 

Description  of  Respondents.  State  and 
Local  Development  Companies. 

Annual  Responses:  80. 

AnnuaJ  Burden:  160. 

Dated:  February  18,  1994. 
Qeo  Verbillis, 

Chief.  Administrative  Informalion  Branch. 
[FR  Doc  94— i608  Filed  2-28-94;  8:45  am] 

BILUNO  COOC  a02S~«1'M 


(License  No.  O2'02-0548] 

Exeter  Venture  Lenders,  L^.;  Issuance 
of  a  Small  Business  Investment 
Company  Ucense 

On  December  8,  1993.  a  notice  was 
published  in  the  Federal  Register  (58 
FR  64637)  stating  that  an  application 
had  been  filed  by  Exeter  Venture 
Lenders,  L.P.,  New  York,  New  York, 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1993))  for  a  hcense  to  operate  as  a  small 
business  investment  company- 
Interested  parties  were  given  until 
close  of  business  January  7, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-0548  on 
February  7. 1994,  to  Exeter  Venture 
Lenders.  L.P.  to  operate  as  a  small 
business  investment  company. 
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(Cdtalog  of  Federal  Domestic  Assistance 
Prcgram  Na  59.011,  Small  Business 
Investment  Companies) 

Dated.  February  17.  1994. 
Robert  D.  Stillman. 

Aisocinte  Administrator  for  Inwstment. 
(FR  Doc  94-^607  Filed  2-28-94;  8:45  ami 

BlUJNa  CODE  802S-41-M 


DEPARTME^fr  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  February 
18,1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
2 1  days  of  date  of  filing. 

Docket  Number:  494 13. 

Date  filed:  February  14, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sub)ect:TC\2  Reso/P  1544  dated 
December  3.  1993,  USA-Europe  Resos 
r-1  to  r-26. 

Proposed  Effectiw  Date:  April  1, 
1994  ' 

Docket  Number:  49414. 

Date  filed:  February  14,  1994. 

Parties:  Members  of  the  International 
Air  Transf)ort  Association. 

Sub/ect:  TC23  Reso<T  0634  dated 
January'  28,  1994.  Europe- Southeast  Asia 
Resos  r-1  to  r-30. 

Proposed  Effective  ZPafe.  April  1, 
1994  • 

Docket  Number:  49417. 

Date  filed:  Februar\-  15.  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subiect:  TC3  Reso/P  0564  dated 
December  17,  1993.  TC3  Areawde 
(Except  UST)  r-1  to  r-6;  TC3  Reso/P 
0566  dated  December  17,  1993,  Within 
South  Asian  Sub.  r-7  to  r-12;  TC3  Reso/ 
P  0567  dated  December  17.  1993.  Japan/ 
Knrea-SE  Asia  (E.xcept  UST)  r-1 3  to  r- 
33,  TC3  Reso/P  0569  dated  December 
17.  1993,  SE  Asia-S.Asia  Subc  (Except 
UST)  r-34  to  r^l;  TC3  Reso/P  0571 
dated  December  17.  1993.  S.Asian  Subc- 
SW  Pacific  r-42  to  r^9;  TC3  Reso/P 
0572  dated  December  17,  1993.  SE  Asia- 
S\V  Pacific  (except  UST)  r-50  to  r-54; 
TC3  Reso/P  0574  dated  December  17, 
1993.  Within  SE  Asia  (except  UST)  r-55 
to  r-62.  TC:3  Reso/P  0576  dated 
December  17.  1993.  Within  Southwest 
Pacific  r-63  to  r-67;  TC3  Reso/P  0578 
dated  December  17.  1993.  Japan-Korea 
Resos  r-68  to  r-79;  TC3  Reso/P  0579 
dated  December  17.  1993,  Japan-Korea' 
S.Asian  Subc  r-*u  to  r-y2;  TC3  Reso/P 
0580  dated  December  17.  1993.  Japan/ 
Korea-S\V  Pacific  r-93  to  r-106:  TC3 


Reso/P  0581  dated  December  17, 1993, 
Japan/Korea-Austraha  r-107  to  r-126; 
TC3  Reso/P  0582  dated  December  17, 
1993,  Japan/Korea-New  Zealand  Resos 
r-1 2  7  to  r-1 44. 

Proposed  Effective  Date:  April  1, 
1994. 

Docket  Number:  49418. 

Date  filed:  February  15, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Reso/P  0565  dated 
December  14,  1993,  TC3  Areawide  fUS 
Territories)  r-1  to  r-4;  TC3  Reso/P  0568 
dated  December  17.  1993,  Japan/Korea- 
Southeast  Asia  (UST)  r-5  to  r-1 7;  TC3 
Reso/P  0570  dated  December  17, 1993, 
Southeast  Asia-South  Asian  Subc  (UST) 
r-18  to  r-21;  TC3  Reso/P  0573  dated 
December  17,  1993,  Southeast  Asia-SW 
Pacific  (UST)  r-22  to  r-25;  TC3  Reso/P 
0575  dated  December  17, 1993,  Within 
Southeast  Asia  (UST)  r-26  to  r-33;  TC3 
Reso/P  0577  dated  December  17, 1993, 
With  Southwest  Pacific  (UST)  r-34  to  r- 
37. 

Proposed  Effective  Date:  April  1, 
1994. 

Docket  Number:  49420. 

Date  filed:  February  16. 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0630  dated 
January  18,  1994,  Europe-Southwest 
Pacific  Resos  r-1  to  r-22. 

Proposed  Effective  Date:  April  1, 
1994. 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  94-4576  Filed  2-28-94;  8:45  am] 

BIUJNQ  CODE  4»1&-e2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sut>part  V  During  the  Week 
Ended  February  18, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  48574. 

Date  filed:  February  18,  1994. 


Due  Date  for  Answers.  Conformiryg 
Applications,  or  Motion  to  Modify 
Scope.  March  18,  1994. 

Description:  Amended  Application  of 
American  Trans  Air,  Inc.  for  certificate 
authority  to  permit  operation  of 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
New  York  and  Riga,  Latvia  nonstop  or 
via  Belfast.  Northern  Ireland  or 
Shannon,  Republic  of  Ireland.  ATA 
requests  that  Riga,  Belfast  and  Shannon 
be  named  as  coterminal  points  to  permit 
maximum  flexibility  in  scheduling. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Sen'ices  Division. 
[FR  Doc  94-i577  Filed  2-28-94;  8:45  am] 

BILUMO  CODE  4»10-«2-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Februar>'  22,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer,  Department  of  the 
Treasiiry.  room  2110.  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0118. 

Form  Number:  None. 

T^V^  of  Review:  Reinstatement. 

Title:  Declaration  by  Originating 
Artist,  or  Seller,  or  Shipper  That  Goods 
Imported  are  Original  Works  of  Art. 

Description:  This  declaration  is 
needed  to  insure  that  original  works  of 
art  are  in  fact  originals  and.  therefore, 
permitted  free  entry  into  the  United 
States. 

Respondents:  Individuals  or 
households.  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  7,215. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2.766  hours. 

OMB  Number:  1515-0154. 
Form  Number:  CF  339. 
Type  of  Review:  Extension. 
Title:  User  Fees. 
Description:  The  collection  of 
information  is  necessarj'  for  Customs  to 
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effectively  collect  fees  from  private  and 
commercial  vessels,  private  aircraft, 
operators  of  commercial  trucks,  entering 
the  United  States  and  recipients  of 
certain  dutiable  mail  entries  for  certain 
official  services. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  53,330  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue.  N\V.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  94-4589  Filed  2-2»-94;  8:45  am) 

BILUNQ  CODE  4830-C2-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  22,  1594. 

The  Department  of  the  Treasury  has 
submitted  the  follovN*ing  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasur>',  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

IntemaJ  Revenue  Service 

OMB  Number:  New. 

Form  Number:  IRS  Form  8023-A. 

Type  ofRe\iew:  New  collection. 

Title:  Corporate  Qualified  Stock 
Purchases. 

Description:  Form  8023-A  is  used  by 
corporations  that  acquire  the  stock  of 
another  corporation  to  elect  to  treat  the 
purchase  of  stock  as  a  purchase  of  the 
other  corporation's  assets.  The  IRS  uses 
Form  8023-A  to  determine  if  the 
purchasing  corporation  reports  the  sale 
of  its  assets  on  its  income  tax  return  and 
to  determine  if  the  purchasing 
corporation  has  properly  made  the 
election. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  201. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 8  hours.  37  minutes. 

Learning  about  the  law  or  the  form — 
1  hour,  5  minutes. 

Preparing  and  sending  the  form  to  the 
IRS — 1  hour.  17  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,207  hours. 

OMB  Number:  1545-0132. 

Form  Number:  IRS  Form  1120X. 

Type  of  Review:  Revision. 

Title:  Amended  U.S.  Corporation 
Income  Tax  Return. 

Description:  Domestic  corporations 
use  Form  1120X  to  correct  a  previously 
filed  Form  1120  or  Form  1120-A.  The 
data  is  used  to  determine  if  the  correct 
tax  liability  has  been  reported. 

Respondents:  Farms,  Businesses  or 
other  for-profit,  Sm^all  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  67,302. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 12  hours,  12 
minutes. 

Learning  about  the  law  or  the  form — 
1  hour,  8  minutes. 

Preparing  the  form — 3  hours.  14 
minutes. 

Copying,  assembling,  and  sending  the 
form  to  the  LRS — 32  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,151,537  hours. 

OMB  Number:  1545-0928. 

Regulation  ID  Number:  EE-35-65 
NPRM  and  EE-110-84  (TD  8037);  and 
TD  8219  (Final). 

Type  of  Re\iew:  Extension. 

Title:  Notices,  Elections  and  Consents 
Under  the  Retirement  Equity  Act  of 
1984. 

Description:  The  notices  referred  to  in 
this  Treasury'  decision  are  required  by 
statute  and  must  be  provided  by 
employers  to  retirement  plan 
participants  to  inform  participants  of 
their  rights  under  the  plan  or  under  the 
law.  Failure  to  timely  notify  participants 
of  their  rights  may  result  in  loss  of  plan 
benefits. 

Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
750,000. 

Estimated  Burden  Hours  Per 
Respondent:  35  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
435,000  hours. 

OMB  Number:  1545-1380. 

Regulation  ID  Number:  IA-17-90 
NPRM. 

Type  ofRe\iew:  Extension. 

Title:  Reporting  Requirements  for 
Recipients  of  Points  Paid  on  Residential 
Mortgages. 

Description:  To  encourage  compliance 
with  the  tax  laws  relating  to  the 
mortgage  interest  deduction,  the 
proposed  regulations  require  the 
reporting  on  Form  1098  of  points  paid 
on  residential  mortgages,  cfnly 
businesses  that  receive  mortgage  interest 
in  the  course  of  a  trade  or  business  are 
affected  by  this  reporting  requirements. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Gearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  nil  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-4590  Filed  2-28-94,  8.45  am] 

BILUNO  CODE  4830-41-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Establishment  of  Dispute  Settlement 
Panel  Concerning  Certain  U.S. 
Measures  on  Tobacco 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Notice. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  Contracting 
Parties  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  has  decided, 
pursuant  to  a  request  by  the 
governments  of  Brazil,  Chile.  Colombia, 
El  Salvador,  Guatemala,  Thailand. 
Zimbabwe,  and  Canada,  to  establish  a 
dispute  settlement  panel  to  review  the 
complaint  by  these  governments  against 
the  U.S.  provisions  regarding  tobacco  in 
section  1106  of  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L  103- 
66). 

FOR  FURTHER  INFORMATION  CONTACT: 


Daaiel  Brinza,  Senior  Advisor  and 
Special  Counsel  for  Natural  Resources, 
Office  of  the  General  CoLinsel.  USTR, 
600  17th  Street,  NW.,  Washington,  DC 
20506. (202)  395-7305. 
SUPPLEMENTARY  INFORMATION:  USTR  is 
providing  notice  of  the  request  for,  and 
establishment  of,  a  dispute  settlement 
panel  to  examine  the  consistency  of  the 
U.S.  measures  in  section  1106  (which 
concern  tobacco)  with  the  obligations  of 
the  United  States  under  the  GATT.  Eight 
governments  are  currently  the 
complaining  parties  in  this  dispute,  and 
a  ninth  has  asked  to  join  (Argentina).  In 
addition,  there  are  several  countries  that 
have  indicated  a  desire  to  participate  in 
the  panel  prcKeeding  as  third  parties. 
These  include  New  Zealand,  India  and 
the  European  Community. 

Members  of  the  panel  have  now  been 
selected.  The  panel  is  e.xpected  to  meet 
as  necessary  at  the  GATT  headquarters 
in  Geneva.  Switzerland,  to  consider 
information  relevant  to  the  dispute.  The 
panel  will  then  provide  a  report  to  the 
G.^TT  Council  detailing  its  findings  and 
recommendations. 
Ira  S.  Shapiro. 

General  Counsel.  ^ 

IFR  Doc  94-4613  Filed  2-28-94;  8r45  am] 

BILUNG  COO£  IiaO-01-M 


Report  on  Environmental  Issues  in  the 
Uruguay  Rourvd  Agreements 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  and  request  for  public 

comments  regarding  envirormiental 

issues  in  the  Uruguay  Round 

Agreements 

summary:  The  U.S.  Trade 
Representative  intends  to  prepare  a 
report  on  environmental  issues  related 
to  the  Uruguay  Round  Agreements.  To 
assist  in  the  preparation  of  this  report, 
the  U.S.  Trade  Representative  invites 
public  comments  on  environmental 
issues  related  to  the  Uruguay  Round 
agreements. 

FOR  FURTHER  INFOflVATtON  CONTACT:  For 
further  information  contact  Laura 
Kneale  Anderson,  Director  for  Trade 
and  the  En\ironment,  Office  of 
Environmental  and  Natural  Resources, 
Office  of  the  United  States  Trade 
Representative,  600  Seventeenth  Street. 
NW.,  Washington,  DC  20506;  telephone 
(202) 395-7320. 


SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  December  15, 1993,  in  accordance 
with  section  1103(a)(1)  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(the  Act),  President  Clinton  notified  the 
Senate  and  the  House  of  Representatives 
of  his  intent  to  enter  into  trade 
agreements  resulting  from  the  Uruguay 
Round  of  multilateral  trade  negotiations 
under  the  auspices  of  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT). 

In  section  1101  of  the  Act  the 
Congress  set  as  the  first  overall  U.S. 
negotiating  objective  for  the  Uruguay 
Round  more  open,  equitable  and 
reciprocal  market  access.  In  accordance 
with  this  objective,  the  Uruguay  Round 
results  will  provide  an  unprecedented 
level  of  new  market  access 
opportunities  for  exports  of  U.S.  goods 
and  services.  Moreover,  in  fulfillment  of 
the  second  overall  U.S.  negotiating 
objective,  the  reduction  or  elimination 
of  barriers  and  other  trade-distorting 
policies  and  practices,  the  Uruguay 
Round  package  includes  a  number  Of 
agreements  to  reduce  or  eliminate  non- 
tariff  barriers  to  trade.  In  addition,  the 
Uruguay  Round  agreements  include  a 
number  of  provisions  of  environmental 
interest. 

In  accordance  with  the  procedures  in 
the  Act,  the  United  States  will  not  enter 
the  Uruguay  Round  agreements  until 
April  15,  1994.  After  the  agreements 
have  been  signed,  they  will  be 
submitted  for  Congressional  approval, 
together  with  proposed  implementing 
legislation  and  a  statement  of 
administrative  action  necessary  or 
appropriate  to  implement  the 
agreements  in  the  United  States.  The 
agreements  will  not  take  effect  with 
respect  to  the  United  States,  and  will 
have  no  domestic  legal  force,  until  the 
Congress  has  enacted  implementing 
legislation. 

2.  Scope  of  Report 

Because  of  the  high  priority  the 
Administration  places  on  protecting  the 
environment,  and  on  its  desire  to  inform 
the  public  fully  on  the  issues,  the  U.S. 
Trade  Representative  (USTR)  plans  to 
produce  a  report  on  the  likely 
significance  of  the  Uruguay  Round 
agreements  for  environmental  and 
conservation  issues. 

The  USTR  will  submit  its  report  on 
environmental  issues  in  the  Uruguay 


Round  agreements  to  the  Congress  in 
conjunction  with  the  implementing 
legislation  described  above.  USTR 
proposes  to  include  the  following  areas 
in  the  report: 

(a)  Overview  of  the  Uruguay  Round 
agreements; 

(b)  Trade  and  environment  issues 
under  the  curi'ent  GATT  and  its 
associated  agreements,  as  well  as 
backgroimd  en  provisions  of 
environmental  interest  in  the  Uruguay 
Round; 

(c)  Provisions  of  the  Uruguay  Round 
agreements  of  environmental  interest; 

(d)  Other  possible  envi.'nnmental 
effects  of  the  Uruguay  Round 
agreements,  including  effects  on  specific 
sectors  (such  as  agriculture, 
environmental  technology  and  services, 
transportation,  energy,  non-renewable 
resources,  wildlife  and  fisheries,  and 
forest  resources):  and 

(e)  U.S.  plans  for  further  work  on 
trade  and  the  environment. 

3.  Public  Comments 

1.  Comments  are  invited  on  the 
possible  envirormiental  effects  of  the 
Uruguay  Round  agreements.  Any 
comments  must  be  submitted,  in  twenty 
typed  copies,  no  later  than  noon.  March 
31.  1994,  to  Carolyn  Frank,  Executive 
Secretary,  Trade  Policy  Staff  Conmiittee. 
Office  of  the  U.S.  Trade  Representative, 
room  414,  600  Seventeenth  Street,  NW., 
Washington,  DC  20506.  Comments 
should  state  clearly  the  position  taken 
and  should  describe  with  particularity 
the  evidence  supporting  that  position. 
Any  business  confidential  material  must 
be  clearly  marked  as  such  on  the  cover 
page  (or  letter)  and  succeeding  pages. 
Such  submissions  must  be  accompanied 
by  a  nonconfidential  summary  thereof. 

Nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
USTR  Reading  Room,  Room  101,  Office 
of  the  U.S.  Trade  Representative,  600 
Seventeenth  Street,  NW.,  Washington, 
DC.  An  appointment  to  review  the  file 
may  be  made  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  from  1:00  p.m.  to  4:00  p.m., 
Monday  through  Friday. 
Frederick  L.  Montgomery, 
Chairmen.  Trade  Policy  Staff  Committee. 
[PR  Doc.  94-4514  Filed  2-28-94;  8:45  am) 
BILUNG  CODE  31B0-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  40 
Tuesday,  March  1,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemmenl  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


coMMOomr  futures  tradinq  commiss«on 

TIME  AHO  DATE:  10:00  a.m.,  Tuesday, 

March  8,  1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

HUATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  IKK5RE  INFORfiATHDN: 

Jean  A.  Webb,  2.54-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-^743  Filed  2-25-94,  1;15  pml 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m..  Tuesday, 

March  8,  1994. 

PLACE:  2033  K  St.,  NfW.,  Washington, 

E)C,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Re^-iew. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-4744  Filed  2-25-94;  1:15  pmj 

BIU.mG  CODE  6361-01-IK 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Friday, 

March  11,  1994. 

PLACE:  2033  K  St.,  N.W..  Washington, 

D  C,  8th  Floor  Hearing  Room. 

STATUS:  Gosed. 

MATTERS  TO  BE  CONSIDERED: 

Fjiforcoment  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  254-6314 

lean  A.  Wsbb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-4745  Filed  2-2S-94;  1:15  pmJ 

BILUNQ  CODE  ilSI-O^-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[I'SITC  SE-94-06.  Emergency  Nctice) 

TIME  AND  DATE:  Monday,  February  28, 
1994  at  3:00  p.m. 

PLACE:  Room  101 ,  500  E  Street  S.W.. 
Washington,  DC  20436. 


STATUS:  Open  to  the  public. 
MATTER  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-644  (Final)  (Welded 

Stainless  Steel  Pipe  from  Malaysia) — 
briefing  and  vote 

5.  Outstanding  action  jacket: 

1.  GC-94-005,  Sanction  for  APO  breach  in 
an  investigation  under  section  337  of  the 
Tariff  Act  of  1930 

2.  lD-94-03,  Industry  and  Trade 
Summaries:  Air -Conditioning  Equipment 
and  Parts;  Aircraft  and  Reaction  Elnglnes, 
Other  Gas  Turbines,  and  Parts;  Builders 
Hardware:  Fatry  Chemicals,  Paper  Boxes 
and  Bags,  and  Pesticide  Products  and 
Formulations 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 

205-2C00. 

Dated:  February  24,  1994. 
Donr.a  R.  Koehnke, 

Secret.ir/. 

[FR  Doc.  94-^679  Filed  2-24-94;  4:42  pm] 

BtLUMQ  COOC  7(a0-«3-*t 


NEKjHBORHOOO  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 

Eh  rectors 

TIME  AND  DATE:  9:30  a.m.,  Friday,  March 

11,1994. 

PLACE:  Neighborhood  Reinvestment 

Corporation.  1325  G  Street,  NTW.,  8th 

Floor  Board  Room,  Washington,  DC 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryscu.  General  Counsel/ 

Secretary,  (202)  376-2441. 

Agenda 

!  Call  to  Order 

n.  Approval  of  Minutes,  January  5,  1994, 

Regular  Meeting 
DI  Audit  Cximmitlee  Report:  March  7, 1994, 

Regular  Meeting 

a.  Receive  F^Y  1993  Audit  Report  from 
Outside  Audilors 

b.  Proposed  Changes  in  the  Corporate 
Investment  Policy 

rv.  Treasurer's  Report 

V.  Executive  Director's  Qufijlerly 

Management  Report 
VL  Adjourn 

}eStvy  T.  Brj-son, 

General  Counsel/Secretary. 

[FR  Doc  94-4693  Filed  2-25-94,  10.4:  am) 

Ba.UNO  COOC  7S7»-et-M 


NUCLEAR  REGULATORY  COMMISStON 

DATE:  Weeks  of  February  28,  M&n±  7, 

14,  and  21,  1994. 

PUkCE:  Commissioners'  Conference 

Room.  11555  Rock-ville  Pike,  Rockville, 

Maryland. 

STATUS:  Pubhc  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  28 

Monday.  February  28 

2  00  p.m. 

Briefing  by  Commonweallh  Edison  (Public 

Meeting) 

Tuesday.  March  1 
10  00  a  m. 
Briefing  on  Proposed  Changes  to  Part  100 

(Public  Meeting) 
(Contact:  Leonard  SofJer,  301-492-3916) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a  Issuance  of  Final  Rule  Reinstating 
Nonprofit  Education  Exemption  and 
Denial  of  Petition  for  Rulemaking 
(Tentative) 
(Ccn'acl.  Michsel  Rakfy.  301-504-1974) 

Week  of  March  7— Tentative 

Thursday,  March  }0 

2:00  p.m. 
Periodic  Meeting  with  the  Advisory 

Committee  on  Reactor  Safeguards 
(ACRS)  (Public  MeeUng) 
(Contact:  John  Larkins,  301-492-4516) 

3  30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Mfpting)  (if  needed) 

Week  of  March  14 — Tentative 

Monday.  March  14 
Briefing  by  Nuclear  Waste  Technical 

Review  Board  (NWTRB)  (Public  Meeting) 
(Contact:  Paula  Alford,  703-235-4473) 

Friday,  March  18 

10:00  am. 
Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  Ted  Sherr,  301-504-3371) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (If  needed) 
2  00  p-m/ 
Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 

Week  of  Maruh  21— Tentative 

There  are  no  meetings  scheduled  for  the 
Wetk  cf  March  21. 

ADOfTlONAL  INFORMATION:  By  a  3-0  vote 
(Commissioner  Rc>pors  was  not  present) 
on  February  8,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §9  107(a)  of  the  Commission's  rules 
that  "Ehscussion  of  Management  Issues" 
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(Closed— Ex.  2  and  6)  be  held  on 
Ftbr\.ar,-  8,  and  on  less  than  one  week's 

r.  .':c  p  to  the  public. 

Note:  .\frinnat!on  sessions  are  initialiy 
Scheduled  and  announced  to  the  public  on  a 
t;.Tie-resen.'ed  basis.  Supplementary-  notice  is 
rr^\  ided  in  accordance  with  the  Sunshine 


to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 


2s  spec'.nc  itrrris  are  i 


The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
dentified  and  added     call  (Recording)— (301)  504-1292. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated;  February  25,  1994. 
William  M.  Hill,  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 
[PR  Doc.  94-4779  Filed  2-25-94  ;  3:13  pm] 
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Corrections 


Federal  Register 
Vol.  59,  No.  40 

Tuesday,  March  1,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousfy 
published  Presidential,  Rule.  Propcsod  Rule, 
and  Nctic;e  docijmenls.  Thesa  correct'ons  a^e 
prepared  by  the  Office  of  tt"«  Federal 
Register.  Ageicy  prepared  corrections  are 
issued  as  signed  aocuments  ar>d  appear  ;n 
the  appropriate  docurrent  categories 
elsewhere  in  the  issue. 


DEPARTMEhfT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1924, 1930.  and  1944 

RIN  0575-AB08 

Cost  Containment  and  Vulnerability 

Correction 

In  mle  document  94-3117  beginning 
on  page  6869  in  the  issue  of  Monday, 
February  14,  1994,  make  the  following 
correction: 

On  page  6869,  in  the  third  column, 
under  EFFECTIVE  DATE:,  'March  14, 
1994."  should  read  "March  16,  1994." 

B!LJJ^*Q  CODE  1505-01-0 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Correction 

In  the  Sunshine  Act  meetings 
dociuTient  94-3363  beginning  on  page 
6676  in  the  issue  of  Friday.  February  1 1 , 
1994,  make  the  following  correction: 

On  paire  6676,  in  the  first  column, 
under  ML\1TERS  TO  BE  CONSIDERED: 
in  the  third  and  fourth  lines,  the  phrase 
"(TA-5)"  should  read  "(TA-55)". 

B'LLINQ  CODE  15C5-01-O 


RESOLUTION  TRUST  CORPORATION       CorrectJon 


Revised  Policy  Statement  for  the 
Disposition  of  Residential  Units  Which 
Were  Previously  Subject  to  Rent  and 
Securities  Regulations 

Correction 

In  noUce  document  94-2475 
beginning  on  page  5450  in  the  issue  cf 
Fnday,  February  4,  1994  make  the 
following  correction: 

On  page  5451,  in  the  first  column, 
under  4. A. (3),  several  Unes  of  text  was 
omitted,  and  should  read  as  set  forth 
below. 

"The  disaffirmance  or  repudiation  of 
which  the  conservator  or  receiver 
determines,  in  its  discretion,  will 
promote  the  orderly  administration  of 
the  institution's  affairs.  In 
circumstances  where  the  RTC 
determines  that  performance  of  the 
leases  is  not  burdensome  and/or  their 
repudiation  will  not  promote  the 
orderly  administration  of  the 
institution's  affairs,  the  RTC  will  not 
repudiate  the  leases." 

EILUNQ  COOE  1 506-01 -0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-33525;  File  No.  SR-NSCC- 
93-11] 

Self- Regulatory  Orgsnizntlons; 
Na:lonai  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Cha.nge  Relating  to 
Capital  a.Td  C.'eanng  Fursa 
Req^iirements  for  users  of  Mutual 
Fund  Services 

January  26,  1994. 


In  notice  document  94-2321 
beginning  on  page  4959  in  the  issue  of 
Wednesday,  February  2, 1994,  make  the 
following  correction: 

On  page  4959,  in  the  second  column, 
and  the  last  line  after  "On  August  23, 
1993,"  insert  the  following  omitted  text 
"NSCC  filed  an  amendment  to  the 
proposed  rule  change.  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  November  12,  1993,  to 
solicit  comments  from  interested 
persons.'  Two  comment  letters  were 
received;  both  of  which  were  in  support 
of  the  proposed  rule  change.'  As 
discussed  below,  this  order  approves 
the  proposal." 

BtLUMG  COOE  150M!1-0 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Termination  of  Restrictions  on 
Importation  of,  and  Certification 
Requirements  for,  Nickel  and  NickeK 
Bearing  Materials  Originating  in  the 
Soviet  Union  or  its  Successor  States 

FR  Correction 

In  notice  dooiment  94-3225 
appearing  on  page  6675  in  the  issue  of 
Friday,  Febrixary  11,  1994,  in  the  second 
column,  the  'DATES:'*  heading  should 
read  "EFFECTIVE  DATE:". 

BILLiKQ  CODE  1506-01-O 


Tuesday 
March  1,  1994 


Part  II 


■r     ^m     ■  I  -«« 

am  ^Kmmm^       ^m.  m 

— — *^     m 
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Environmental 
Protection  Agency 

40  CFR  Parts  261,  271,  and  302 
Hazardous  Waste  Management  System; 
Carbamate  Production  Identification  and 
Listing  of  Hazardous  Waste;  Proposed 
Rule 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261.  271.  and  302 

[SWH-FRL-4834-9] 

RIN  2050-A059 

Hazardous  Waste  Management 
System;  Cartiamate  Production 
identification  and  Listing  of  Hazardous 
Waste;  and  CERCLA  Hazardous 
Substance  Designation  and  Reportable 
Quantities 

AGENCY:  Environmental  Protection 

Agency. 

ACTION;  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
amend  the  regulations  for  hazardous 
waste  management  under  the  Resource 
Conser\'ation  and  Recovery  Act  (RCRA) 
by  Usting  as  hazardous  six  wastes 
generated  during  the  production  of 
carbamates,  to  exempt  one  of  these 
wastes  from  the  definition  of  hazardous 
wastes,  if  it  is  demonstrated  that 
hazardous  axr  pollutants  are  not  being 
discharged  or  volatilized  during  waste 
treatment,  and  to  exempt  biological 
L-T'atment  sludges  generated  from  the 
tredtiuent  of  one  of  tiiese  wastes 
provided  the  sludges  are  not 
characteristically  hazardous.  The 
Agency  is  also  proposing  to  add  4 
generic  groups  and  70  specitlc 
chemicals  to  the  list  of  commercial 
chemical  products  that  are  hazardous 
wastes  when  discarded.  Also,  EPA  is 
proposmg  not  to  list  as  hazardous 
certam  wastes  generated  during  the 
manufacture  of  carbamates.  This  action 
proposes  to  amend  the  basis  for  listing 
hazardous  waste  by  adding  the  six 
wastes  and  hazardous  constituents 
found  in  the  wastes  on  which  the  listing 
determinatioiis  are  based,  and  to  add  78 
compounds  to  the  list  of  hazardous 
constituents. 

This  action  is  proposed  under  the 
authority  of  under  sections  3001(e)(2) 
and  300ifb)(l)  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  which  direct  EPA  to  make  a 
hazardous  waste  listing  determination 
for  carbamate  wastes.  The  effect  of  this 
proposed  regulation,  if  promulgated,  is 
that  these  wastes  will  be  subject  to 
regulation  as  hazardous  w'astes  under 
subtitle  C  of  RCR.\.  Additionally,  this 
action  proposes  to  designate  the  wastes 
proposed  for  listing  as  hazardous 
substances  subject  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Art  (CERCLA).  EPA  is  not  taking  action 
at  this  lime  to  adjust  the  one-pound 


statutory  reportable  quantities  (RQs)  for 
these  substances. 

DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
May  2.  1994.  Comments  post-marked 
after  this  date  will  be  marked  "late"  and 
may  not  be  considered.  Any  person  may 
request  a  public  hearing  on  this 
proposal  by  filing  a  request  with  Mr. 
David  Bussard,  whose  address  appears 
below,  by  March  15.  1994. 

ADDRESSES;  The  official  record  of  this 
rule-making  is  identified  by  Docket 
Number  F-94-CPLP-FFFFF  and  is 
located  at  the  following  address.  The 
public  must  send  an  original  and  two 
copies  of  their  comments  to:  EPA  RCRA 
Docket  Clerk,  room  2616  (5305),  U.S. 
En\ironmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 

Copies  of  materials  relevant  to  this 
proposed  rulemaking  are  located  in  the 
docket  at  the  address  listed  above.  The 
docket  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  The  public  must  make 
an  appointment  to  rewew  docket 
materials  by  calling  (202)  260-9327.  The 
public  may  copy  100  pages  from  the 
docket  at  no  charge;  additional  copies 
are  $0.15  per  page. 

Requests  for  a  hearing  should  be 
addressed  to  Mr.  David  Bussard  at: 
Characterization  and  Assessment 
Division.  Office  of  Solid  Waste  (5304), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superf'und  Hotline,  toll-free,  at 
(800)  424-9346  or  at  (703)  920-9810. 
The  TDD  Hotline  number  is  (800)  553- 
7672  (toll-free)  or  (703)  486-3323  in  the 
Washington,  DC  metropolitan  area.  For 
technical  information  on  the  RCRA 
hazardous  waste  listings,  contact  John 
AusUn,  Office  of  Solid  Waste  (5304), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington,  DC, 
20460,  (202)  260-4789. 

For  technical  information  on  the 
CERCLA  aspects  of  this  rule,  contact; 
Ms.  Gerain  H.  Perry,  Response 
Standards  and  Criteria  Branch, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460. (703)  603-6760. 

SUPPLEMENTARY  INFORMATION;  The 
contents  of  the  preamble  to  this 
proposed  rule  are  listed  in  the  following 
outline: 

I.  Legal  Authority 

II.  Background 

A.  Introduction 

B.  Previous  Listings 

C.  Pre\-ious  Projwsed  Listings 


D.  Description  of  the  Industry 
III.  Summary  of  Proposed  Regulation  and 
Request  for  Comments 

A.  Overview  of  the  Proposal 

B.  Description  of  the  Wastes 

C.  Basis  for  Listing  Determination 

1.  Waste  Characterization  and  Constituents 
of  Concern 

2.  Human  Health  Criteria  and  Effects 

3.  Environmental  Damage  Cases 

4.  Mobility  and  Persistence  of  Constituents 
in  Carbamate  Wastes 

5.  Risk  Analysis 

6.  Estimating  Hazard  Quotients:  Dose 
Response  Risk  Assessment  Techniques 
for  Noncancer  Endpoints 

7.  Ecological  Risk  Assessment 

8.  Summary  of  Basis  for  Listing  for 
Additional  K  Listings  and  Other 
Considerations 

9.  Summary  Basis  for  a  No-Listing  Decision 
on  Wastewaters,  and  Certain  Wastewater 
Treatment  Residuals 

10.  Summary  of  Basis  for  Listing  for 
Additional  P  &  U  Listings 

D.  Source  Reduction 

rv'.  Applicability  of  Land  Disposal 
Restrictions  Determinations 

A.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Development  of  BOAT 
Treatment  Standards 

B.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Capacity  Analyses  in 
the  LDR  Program 

V.  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

B.  Effect  on  State  Authorizations 

\1  CERCL\  Designation  and  Reportable 
Quantities 

VII.  Compliance  Dates 

A.  Notification 

B.  Interim  Status  and  Permitted  Facilities 

VIII.  Executive  Order  12666 

IX.  Economic  Analysis 

A.  Compliance  Costs  for  Proposed  Listings 

1.  Universe  of  Carbamate  Production 
Facilities  and  Waste  Volumes 

2.  Method  for  Determining  Cost  and 
Economic  Impacts 

3  P  and  U  List  Wastes 
4.  Summary  of  Results 

B.  F*rop)osed  Rule  Impacts 

X.  Regulatory  Flexibility  Act 

XI.  Paperwork  Reduction  Act 

I.  Legal  Authority 

These  regulations  are  being 
promulgated  under  the  authority  of 
sections  2002(a)  and  3001fb)  and  (e)(1) 
of  the  Solid  Waste  Disposal  Act,  as 
am.ended.  42  U.S.C.  6912(a).  and 
6921(b)  and  (e)(1).  (commonly  referred 
to  as  RCRA).  and  section  102(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  42  U.S.C. 
9602(a). 

II.  Background 

A.  Introduction 

As  part  of  its  regulations 
implementing  Section  3001(e)  of  the 
Resource  Conservation  and  Recovery 
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Act  of  1976,  as  amended  (RCRA).  EPA 
published  a  list  of  hazardous  wastes  that 
includes  hazardous  wastes  generated 
from  specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  40  CFR  261,32.  In  this 
action,  EPA  is  proposing  to  amend  this 
section  to  add  six  wastes  generated 
during  the  production  of  carbamate 
chemicals.  In  addition,  under  the 
authority  of  section  3001  of  RCRA,  EPA 
has  promulgated  in  40  CFR  261.33  a  list 
of  commercial  chemical  products  or 
manufacturing  chemical  intermediates 
that  are  hazardous  wastes  if  they  are 
discarded  or  intended  to  be  discarded. 
Ln  this  action,  the  Agency  is  proposing 
to  add  four  generic  and  70  specific 
materials  to  this  list. 

All  hazardous  wastes  listed  under 
RCR.^  and  codified  in  40  CFR  261.31 
through  261  33,  as  well  as  any  solid 
waste  that  exhibits  one  or  more  of  the 
characteristics  of  a  RCKA  hazardous 
waste  (as  defined  in  40  CFR  261.21 
through  261.24),  are  also  hazardous 
substances  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended.  See  CERCL.A 


section  101(14)(C).  CERCLA  hazardous 
substances  are  listed  in  Table  302.4  at 
40  CFR  302.4  along  with  their  reportable 
quantities  (RQs).  Accordingly,  the 
Agency  is  proposing  to  list  the  proposed 
wastes  in  this  action  as  CERCLA 
hazardous  substances  in  Table  302.4  of 
40  CFR  302.4.  EPA  is  not  taking  action 
at  this  time  to  adjust  the  one-pound 
statutory  RQs  for  these  substances. 
The  following  discussion  briefly 
summarizes  prior  regulatory  actions 
affecting  wastes  from  the  carbamates 
industry,  and  presents  an  overview  of 
the  industry. 

B.  Previous  Listings 

A  number  of  carbamate  products  and 
wastes  have  previously  been  listed  as 
hazardous  wastes  when  discarded.  The 
Agency  notes  that  neither  the  scope  of 
the  existing  hazardous  waste  listings 
(described  below)  nor  their  regulation 
under  CERCL.\  are  affected  in  any  way 
by  this  proposal.  EPA  is  not  soliciting 
comments  concerning  these  listings  and 
does  not  intend  to  respond  to  any  such 
comments  received. 

The  following  carbamate  wastes  from 
the  production  of 
ethylenebisdithiocarbamic  acid  (EBDC) 


and  its  salts  have  already  been  listed  as 
hazardous  wastes  based  en  the  presence 
of  the  carcinogen  ethylene  thiourea 
(ETL')  m  the  wastes  (51  FR  37725, 
October  24, 1985): 

K123 — Process  Wastewater  (including 

suf)emates,  filtrates,  and  washwaters)  from 

the  production  of 

ethylenebisdithiocarbamic  acid  and  its 

salts. 
K124 — Reactor  vent  scrubber  water  from  the 

production  of  ethylenebisdithiocarbamic 

acid  and  its  salts. 
K125 — Purification  solids  (including 

filtration,  evsporation,  and  centrifugation 

solids)  from  the  production  of 

ethylenebisdithiocarbamic  acid  and  its 

salts. 
K126 — Baghouse  dust  and  floor  sweepings  in 

milling  and  packaging  op>er8tions  from  the 

production  or  formulation  of 

ethylenebisdithiocarbamic  acid  and  its 

salts. 

In  addition,  EPA  has  promulgated  in 
40  CFR  261.33  a  list  of  commercial 
chemical  products  or  manufacturing 
chemical  intermediates  that  are 
hazardous  wastes  if  they  are  discarded 
or  intended  to  be  discarded  which 
includes  the  carbamate  materials  listed 
in  Table  1. 


Table  1  .—Carbamate  Hazardous  Waste  Listings 


Waste  Ho. 


Name(s)  used  in  CFR 


CAS  No. 


P045 
P070 
P066 
U062 
U114 
U178 
U238 
U244 


2-Butanone,  3,3-dimethyH 

Aldicarb  

Methomyl 


Cmettiytthio>-,  O-  [(methylamino>-  carbonyl]  oxime 


Diallate  Carbamottwok;  acid,  bis(l-m€thytethyl)-,  S-{2.3-dichk>ro-2-  pfopenyl)  ester 

CartjamothHDic  acid,  1 .2-ethanediylbis-  salts  and  esters  Ethylene  bisdithiocart>amate  acid,  salts,  &  esters 

Carbamic  acid,  rr>ethylnitroso-,  etfiyl  ester  _ „ _ 

Carbamic  acid,  ethyl  ester  Ethyl  carbamate .'.„ ~ 

T>iiram  „ 


391696-18-4 

116-06-3 

16752-77-5 

2303-16-4 

1111-64-6a 

615-52-2 

51-7&-6 

137-26-8 


'  CAS  number  given  for  parent  compound  only. 

In  addition,  EPA  classified  certain  carbamate  products  and  wastes  as  hazardous  substances  under  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  of  1980  (CERCL.A),  as  amended.  CERCLA  hazardous  substances 
are  listed  in  Table  302.4  at  40  CFR  302.4  along  with  their  reportable  quantities  (RQs)  and  include  the  carbamate 
wastes  Ln  Table  2. 


Table  2.— List  of  Currently  Regulated  Carbamate  CERCLA  Hazardous  Substances  and  Reportable 

Quantities 


Hazardous  sutstance 


:asno. 

Final  RQ 
(lbs) 

116-06-3 

1 

63-25-2 

100 

1563-66-2 

10 

2303-16^ 

100 

51-79-6 

100 

111-64-6 

5000 

16752-77-5 

100 

2032-65-7 

10 

315-1&-4 

1000 

39196-18-4 

100 

615-3-2 

1 

137-26-8 

10 

121-44-8 

5000 

10 

10 

Aldicarb  ..„ 

Carbaryt „, 

Carbofuran  

Diallate  

Ethyl  carbamate  

Ethylene-  bisdithiocartamic  acid,  salts  &  esters 

Metfiomyl 

Methiocarb „ 

Mexacartiate _ 

Thiofanox „ 

Carbamic  add,  methyhriitroso-,  ethyl  ester 

Thiram  ........ 

Trtethylamtrw 

K123  

K124  _ „ 
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Table  2.— Ust  of  Currently  Regulated  Carbamate  CERCLA  Hazardous  Substances  and  Reportable 

Quantities— Continued 

Hazardous  substance 

CAS  No. 

Final  RQ 
(lbs) 

K 1 25                   „      :..- 

10 

K126                 - 

10 

C.  Previous  Proposed  Listings 

The  carbflniates  listed  in  Table  3  were  proposed  to  be  included  in  the  list  of  commercial  chemical  products  or 
nianiifactanng  chemical  intermediates  that  are  hazardous  wastes  if  they  are  discarded  or  intended  to  be  discarded 
imder  40  CFR  261  33  (49  FR  49784,  December  21,  1984).  These  carbamate  listings  were  proposed  in  response  to  a 
petition  by  the  State  of  Michigan  to  include  109  chemicals  to  the  lists  in  40  CFR  261.33.  This  rule  was  never  finalized. 
Today  the  Agency  is  reproposing  a  number  of  carbamate  chemicals,  that  were  also  part  of  the  Michigan  petition.  EPA 
is  not  soliciting  comments  concerning  any  other  compounds  contained  in  the  December  21.  1984,  notice  and  does 
not  mtend  to  respond  to  any  such  comments  received. 

Table  3.— 1984  Proposed  Carbamate  Hazardous  Waste  Listings 


PrDposdd  waste  No. 


P127 
P123 
U271 
U277 
U278 
U279 
U280 
U336 


Name{s)  used  in  FR 


Cartx)furan  .. 
MexacarCote 

Benomyt  

SuUailate , 

Bendiocarti  ... 

Carbaryl  

Barban  , 

Ziram  


CAS  No. 


1563-66-2 
315-18-^ 

1 7804-36-2 
95-06-7 

22781-23-3 
63-25-2 

101-27-9 
137-30-4 


Additionally,  a  number  of  acutely  toxic  carbamate  products  have  been  proposed  under  section  302(A)(2)  of  the 
Superfar.d  Amendments  and  Reauthorization  Act  of  1986  (S.ARA)  as  Extremely  Hazardous  Substances  for  addition  to 
Table  302  4  at  40  CFR  302.4  along  with  their  reportable  quantities  (RQs).  These  carbamate  compounds  are  listed  in 
Table  4.  The  Extremely  Hazardous  Substances  Proposal  (54  FR  3388,  January  23,  1989)  has  also  not  been  promulgated. 
The  Agency  requests  additional  comment  only  for  those  carbamates  listed  in  Table  4.  which  were  previously  proposed 
only  for  addition  to  Table  302.4.  The  Agency  does  not  intend  to  respond  to  comments  received  on  other  constituents 
in  the  January  23,  1989,  notice. 

Table  4.— Proposed  Extremely  Hazardous  Substances  and  Proposed  RQs 


CAS  No 


Chemical  name  (common  name) 


Proposed 
RQ  pojnds 


2641^73-8 
57-64-7 

119-33-0 

1129-4--5 

544-64-4 

23135-22-C 

17702-57-7 

23422-53-9 

64-00-6 
2631-37-0 

57-47-5 


1,3-Ortr:io:ane  2-cart>oxa!dehyde,  2,4-<jimethyl-,  0-[(methylamino)cartx)nyl]oxime  (Tirpate)  

Berzotc  acid.  2-hydroxy,  compd.  with  (3aS-cis)-  1,2,3,3a,8,8a-hexahydro-1,3a,8-  trimettiylpyrrolo[2,3-b]indol-5-yl 
me0^ytcaft>arr;ate  ester  (l:i)  (Physosbmiglne  salcylate). 

CartsaTiic  acid,  dimethyl-,  3-methyl-1-(1-  metriytettiy))-1H-pyrazol-5-yl  ester  (Isolan)  

Cartiamic  acd,  methyl-,  3-methylphenyl  ester  (MetoJcarb)  „ 

Cart>amic  acid,  dimethyl-, 1-  (dimethy1amino)cartx)nyl)-5-methyl-1H-pyra20l-3-  yl  ester  (Dimetilan)  

Etnammidothioic  acid,  2-(dimethylamino)-N-  [[methylamino  cartx)ny1]  oxy]-2-oxo-.  methyl  ester  (Oxamyt)  

Methanimida-^ide,  N,N-dimethyl-N'-[2-methy1-4-  [I(methylamino)carbonyl]oxy]phenyl]-  (Formparanate) 

MethanirnKjamxle.  N.N-dimethyl-N'-[3-  n('Tiettiy1amino)caitx>nyl)oxy]phenyl]-,  monohydrochlonde  (Formetanate  hy- 
drochloride). 

Phenol.  3-{1-methylethyl).  methyl  cartiamate  (UC  10854)  

Phenol,  3-methyl-5-(1-methylethyl)-methyl  carliamate  (Promecarb)  _ 

Pyrrolo[2,3-b]irxlol-5-ol,  1,2.3,3a.8.8a-  hexahydro-1 ,3a,8-trimethyl-.  methylcart»amate  (ester).  (3aS-cis)-  (Physo- 
stigrmne). 


D  Description  of  the  Industry 

The  L'  S.  carbamates  manufacturing 
industry-  is  a  very  diverse  industry  in 
both  products  manufactured  and 
companies  that  make  up  the  industry'. 

The  carbamates  manufacturing  industry' 
IS  made  up  of  four  major  classes  of 
compounds  vnlh  distinct  functional 
characteristics.  These  include 


carbamates,  carbamoyl  o.ximes, 
thiocarbamates,  and  dithiocarbamates. 

In  1990,  the  carbamate  industry  in  the 
U.S.  was  composed  of  64  chemical 
products  produced  by  20  manufacturers 
at  24  facilities.  The  majority  of  the 
carbamate  manufactiirers  are  located  in 
the  eastern  half  of  the  Unitej^States 
with  only  four  facilities  located  west  of 
the  Mississippi  River.  There  are 
carbamate  manufacturers  located  in  13 


states.  The  total  domestic  production  of 
carbamates  in  1990  was  approximately 
112,000  metric  tons  fMT).  In  1990, 
individual  carbamate  products  were 
manufactured  at  a  rate  of  between  2.5 
and  14.000  metric  tons  per  year. 
Carbamates  are  manufactured  at  very 
different  rates  depending  on  the  type  of 
product.  Tvpically,  dithiocarbamates  are 
produced  in  smaller  quantities  than 
other  classes  of  carbamates  Based  on 
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the  results  of  EPA's  RCRA  §  3007 
survey,  the  typical  carbamate  facility 
manufactures  one  carbamate  product  or 
one  chemical  class  of  carbamate 
products.  Of  the  24  carbamate 
manufacturing  facilities  14  produce 
only  dithiocarbamates.  Five  of  these  14 
only  produce  one  dithiocarbamate 
product.  Of  the  remaining  ten  carbamate 
manufacturers  5  produce  one  carbamate 
product.  Three  of  the  remaining  5 
manufacturers  produce  a  single  class  of 
carbamates  (e.g.,  carbamate,  carbamoyl 
oxime,  or  thiocarbamafe)  and  2  produce 
more  than  one  class  of  carbamate. 
Carbamate  products  are  widely  used  as 
, active  ingredients  in  pesticides  (i.e., 
herbicides,  insecticides,  and 
fungicides).  Dithiocarbamates  are  also 
manufactured  for  use  in  the  rubber 
processing  Industry  as  rubber 
acceleratofs.  Uses  have  also  beon  found 
for  carbamates  in  the  wood  preserving 
and  textiles  industries. 

The  commercial  manufacture  of 
carbamates  currently  includes  five 
chemical  reaction  processes:  (1) 
Reaction  of  an  isocyanate  with  an 
alcohol  to  form  a  carbamate,  (2)  reaction 
of  an  amine  and  a  chloroforraate  to  form 
a  carbamate,  (3)  reaction  of  an 
isocyanate  and  an  organic  oxime  to  form 
a  carbamoyl  oxime,  (4)  reaction  of  an 
organic  chlorothioformate  and  an  amine 
to  form  a  thiocarbamate,  and  (5)  the 
reaction  of  an  amine  with  carbon 
disulfide  In  the  presence  of  a  metal  salt 
to  form  a  dithiocarbamate.  The  primary 
raw  materials  used  in  the  production  of 
these  products  will  vary  depending  on 
the  final  product.  The  Carbamate 
Background  Document  i  (available  in 
the  RCR-^  Docket  at  EPA 
Headquarters — see  ADDRESSES  section) 
and  the  sources  cited  therein  describe 
these  production  processes  more 

thoroughly. 

Most  carbamate,  carbamoyl  o.xime, 
and  thiocarbamate  faciUty  operations 
are  organized  along  similar  process  lines 
with  a  carbamate  intermediate 
preparation  phase  (e.g.  alcohol  or 
oxime),  the  carbamolation  step,  and 
product  and  reactant  recovery  phase. 
Dithiocarl:>amate  production  facihties 
are  generally  run  as  batch  operations 


>The  Background  Docu^ne■^t  consists  of 
Engineering  Analysis  of  the  Production  of 
Carbamates.  Carbamate  Waste  Listing  Support; 
Health  Effects  Background  Document.  A&se&sment 
of  Risks  from  the  Management  of  Carbamate  Wastes, 
and  other  supporting  documents.  Because  of  the 
confidential  nature  of  the  information  in  the 
Engineering  Analysis,  it  has  been  classified  as 
Confidential  Business  Information  (CBI).  and  is  not 
available  to  the  public.  However,  a  concise 
summary  of  this  document  has  been  assembled  for 
the  public  docket.  EPA's  procedures  governing  the 
handling  of  information  claimed  as  confidential, 
including  procedures  for  challenging  a  CBI 
determination  are  found  at  40  CFR  Part  2. 


where  the  reactants  are  put  into  a  stirred 
reaction  vessel  and  allowed  to  come  to 
reaction  completion.  Facilities  t)-pically 
operate  with  a  common  wastewater 
treatment  plant  for  all  facihty 
operations. 

ni.  Summary  of  the  Proposed 
Regulation  and  Request  for  Comments 

A.  Ch'erview  of  the  Proposal 

Under  section  3001(e)  of  RCRA.  EPA 
must  make  hsting  determinations  on 
wastes  generated  by  specific  industries, 
including  the  carbamate  industry.  The 
carbamate  industry  can  be  di\'ided  into 
three  major  segments  that  include 
carbamates  and  cart>amoyl  oxiraes, 
thiocarbamates.  and  dithiocarbamates. 
This  rule,  if  finahzed,  will  satisfy  the 
section  3001(e)  requirement  to  make 
hazardous  waste  listing  determinations 
for  wastes  from  the  carbamate  industry. 
This  action  proposes  to  list  as  hazardous 
six  wastes  generated  during  the 
production  of  carbamates: 

K156 — Organic  waste  (including  heavy  ends, 
still  bottoms,  light  ends,  sf>ent  solvents, 
filtrates,  and  decantates)  from  the 
production  of  cart)amates  and  carbamoyl 
oximes. 

K157 — Wastewaters  (including  scrubber 
waters,  condenser  waters,  washwaters,  and 
separation  waters)  from  the  production  of 
carbamates  and  carbamoyl  oximes. 

K158 — Bag  house  dust,  and  filter/separation 
solids  from  the  production  of  carbamates 
and  carbamoyl  oximes. 

K159 — Organlcs  from  the  treatment  of 
thiocarbamate  wastes. 

Kl60 — Solids  (including  filter  wastes, 
separation  solids,  and  spent  catalysts)  from 
the  production  of  thiocarbamates  and 
solids  from  the  treatment  of  thiocarbamate 
wastes. 

K161 — Purification  solids  (including 
filtration,  evaporation,  and  c«ntrifugation 
solids),  baghouse  dust,  and  floor  sweepings 
from  the  production  of  dilhiocarbaniate 
acids  and  their  salts.  (This  listing  does  not 
Include  K125  or  K126.) 

Under  the  authority  of  section  3001  of 
the  Resource  Conser\'ation  and 
Recovery  Act  of  1976.  as  amended 
(RCRA).  and  EPA's  regulations  at  40 
CFR  261.11,  EPA  has  promulgated  in  40 
CFR  261.33  a  Ust  of  commercial 
chemical  products  or  manufacturing 
chemical  intermediates  that  are 
hazardous  wastes  if  they  are  discarded 
or  intended  to  be  discarded.  The  phrase 
"commercial  chemical  product  or 
manufacturing  chemicaJ  intermediate" 
refers  to  a  chemical  substance  which  is 
manufactured  or  formulated  for 
commercial  or  manufacturing  use.  and 
which  consists  of  the  commercially  pure 
grade  of  the  chemical,  any  technical 
grades  of  the  chemical  that  are  produced 
or  marketed,  and  all  formulations  in 
which  the  chemical  is  the  sole  active 


ingredient.  Section  261.33  also  lists  as 
hazardous  wastes  off-specification 
variants  and  the  residues  and  debris 
from  the  clean-up  of  spills  of  these 
chemicals  if  discarded  (§  261.33  (b)  and 
(d)).  Finally  §  261.33  Usts  as  hazardous 
wastes  the  containers  that  have  held 
those  chemicals  listed  in  §  261.33(e),  if 
they  are  discarded,  imless  the 
containers  have  been  triple-rinsed  with 
a  solvent  capable  of  removing  the 
chemical,  or  have  been  decontaminated 
in  an  equivalent  manner. 

In  listing  waste  as  hazardous  at 
§  261.33.  the  Agency  Intends  to 
encompass  those  hazardous  chemical 
products  which,  for  various  reasons,  are 
sometimes  disposed  in  pure  or  diluted 
form.  The  regulation  is  intended  to 
designate  chemicals  themselves  as 
hazardous  waste,  if  discarded. 

A  chemical  substance  is  listed  in  40 
CFR  261.33(e),  if  it  meets  the  criteria  of 
§  261.11(a)(2);  that  is,  it  is  acutely 
hazardous  because  it  has  been  found  to 
be  fatal  to  humans  in  low  doses  or  in  the 
absence  of  data  on  human  toxicity,  it 
has  been  shown  in  animal  studies  to 
have  an  oral  (rat)  LD50  of  less  than  50 
milligrams  per  kilogram,  a  dermal 
(rabbit)  LD50  of  less  than  200 
milligrams  per  kilogram,  an  inhalation 
(rat)  LC50  of  less  than  2  mg/L,  or  is 
otherwise  capable  of  causing  or 
significantly  contributing  to  serious 
illness. 

Chemical  substances  which  pose  toxic 
threats  to  human  health  or  the 
environment  are  listed  in  40  CFR 
261.33(0.  For  the  purposes  of 
identif\ing  wastes  to  be  included  on 
this  list  of  toxic  discarded  commercial 
products,  off-specification  species, 
container  residues  ,  and  spill  residues 
thereof,  the  Agency  considers 
principally  the  nature  of  the  toxicity 
(see  40  CFR  261.11(a)(3)(i))  and  its 
concentration  (see  40  CFR 
261.11(a)(3)(ii)). 

This  action  proposes  that  the  22 
substances  listed  in  Table  5  be  added  to 
the  Ust  of  acutely  hazardous  wastes.  The 
commercial  chemical  products 
bendiocarb  and  ziram  wore  previously 
proposed  to  be  listed  as  toxic  hazardous 
wastes  (49  FR  49784).  Today  the  Agency 
Is  proposing  to  hst  these  two  chemicals 
as  acutely  hazardous,  based  on  more 
current  toxicity  information.  This  action 
also  proposes  that  four  generic  groups 
and  48  specific  substances  hsted  in 
Table  6  should  be  added  to  the  list  of 
toxic  hazardous  wastes  because  all  of 
these  compounds  meet  the  criteria  for 
hsting  hazardous  wastes  contained  in  40 
CFR  261.11(a)(3). 

The  Agency  requests  comments  on 
the  proposed  listing  of  the  above  wastes, 
particularly  those  identified  as  K156- 
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K161  wastes,  and  on  the  option  of  not 
listing  these  wastes.  EPA  requests 


comments  on  the  data  used  in  this 
proposed  Hsting  determination,  the 


methodology  and  assumptions  used  in 
the  risk  assessment,  and  other  analyses 
supporting  the  proposed  listings. 


Table  5.— List  of  Proposed  Acute  Hazardous  Wastes 


Hazardous  waste 
No 


Acutely  hazardous  wastes— CAS  name  (common  name  in  parentheses) 


CAS  No. 


1 .3-0*thio(ane-2-cartx)xaldehyde,  2,4-  dimethyl-,  O-  [(methylamino)cart)onyl]oxime  (Tirpate)  

1.3-8enzodioxol-4-oJ.  2,2-dimethyl-,  methyl  carbamate  (Bendiocart)) 

7-Benzoturanol,  2,3-clthydro-2^-  dimethyl-.mettiylcaftemate  (Cartx>fwan)  

Benzoc  acid,  2-hydroxy,  compd.   with  (3aS-as)-1,2.3.3a,8,8a-hexahyc)ro-   1,3a,8-tnmethytpym5)o(2,3- 

bjinctol-5  yl  methylcartjamate  ester  (1:1)  (Physostigmine  salicylate). 
Carbamfc  acid,  [(d(6utylamino)thio]methy1-,  2,3-  dihydro-2.2-dimethyl-7-t)enzofuranyl  ester  (Cartiosullan)  . 

Cartiamic  acid,  methy*-.  3-methylpherty1  ester  (Metotearb)  „ 

Carbamic  acid,  dimethyl-,  1-  ((dimethylamino>cart>onyl]-5-methyi-1H-  pyrazol-3-yt  ester  (Dimetilan)  

CartjamJc  acid,  dimethyl-,  S-methyt-l-  (l-methy1ethyt>-iH-pyra2ot-5-yl  ester  (Isolan)  

Carbamic  acid,  [1,2-  phenyleneb(s(«n(rK»cartx)nothtoy1))t)ts-,  dinwthyt  ester  (Thiophanate-methyl)  

Ettianimtdothioc  aad,  2-  (dimethylarrwx))-N-  n(">ethytamino)carbonyf)oxy]-2-oxo-,  methyl  ester  (Oxamyf) . 

EthanimidothK)ic  actd,  N.N  -  (thicib(S((methy1imtrx3)cartx>nytoxyl]bts- ,  dtmethyl  ester  (Thiodicaib)  

Manganese,  bis(dimethylcart)amodithioatci-S,S)-.  (Manganese  d»methyldithiocart)amate)  

Metharwrtdamtde.  N.N-dimethy(-N -(2-  methyl-4- U(methylamino>carbonyl]oxy]phenyl]-  (Rjrmparanate)   .. 
^4ethanlmlClamlde.       N,N-dimethy^N'-[3-       Q(methylamino)cart)Onyl]oxy]phenyl]-,       nnonohydrochtonde 

(Formetanate  hydrochlonde) 

Pt>encH,  4-(dimethy1amino>-3,5-dimethy<-  ,  methytcartjamate  (ester)  (Mexacarbate)  „ „, 

Phenol,  (3,5-cl4methyM-(methytthio)-,  methylcartomate  (Methiocafb) _ 

Phenol,  2-(1-methylethoxy)-,  methytcarbamate  (Propoxur)  „ „ 

Phenol,  3-methyl-5-(i-mettiylethyl)-,  methyl  cartamate  (Promeca/b) _ 

Phenol,  3-(1-methylethyl),  meth>d  cartamate  (Heroies  AC-5727)  

Propanat.  2-methyl-2-(mettTy1sulfonyl)-.  0-{(m6thylamino)cartx>nyf]  oxime  (Aldicarb  sultone)  

PyrToto(2,3-blindol-5-ol,  1,2,3,3a,8.8a-tiexahydro-i;Ja,8-  trime(hy«-,  methylcarbamate  (ester),  (3aS-cis)- 

(Physostigm»ne). 
Zinc,  t3is(dimethytearbamodithioato-  S.S'>-,  (Zjram) 


26419-73-8 

22781-23-3 

1563-66-2 

57-64-7 

55235-14-8 

1129^1-5 

644-54-4 

119-38-0 

23564-05-8 

23135-22-0 

59669-26-0 

15339-36-3 

1 7702-57-7 

-23422-53-9 

315-18-4 

2032-65-7 

114-26-1 

2631-37-0 

64-00-6 

1646-68-4 

57-17-6 

137-30^ 


Table  6.— List  of  Proposed  Toxic  Hazardous  Wastes 


Toxic  hazardous  wrastes — lUPAC  Name  (Common  f»me  in  parentheses) 


CAS  No. 


U377 

U378 

U277 
U379 
U380 
U381 
U382 
U383 
U384 
U385 
U386 
U387 


Cartamates.  N  O.S. 

Carbamoyl  Owmes,  N.O.S. 

Thiocaibamates,  N.O.S. 

Dithiocarbamate  acids,  safts  and/or  esters,  N.O.S.  (This  listing  includes  mixtures  of  one  or  more 
dithiocartiamic  acid,  salt,  and/or  esterl. 

1  -Naphttialenol,  methylcarbamate  (Carbaryl)  

1 ,3-BenzodioxoM-ol.  2,2-dimethyl-,  (BerxJwcarb  phenol) „ 

lH-Azep«ne-i-cartx3th)0ic  acKJ,  hexahydro-,  S-ethyl  ester  (Molinate)  „ 

2H-1 ,3,5-Thtadiarme-2-thione,  tetrahydro-3,5-dirTiethyHDazomet)  

7-Benzo<uraool,  2.3-dihydro-2,2-  dimethyl-  (Caiboturan  phenol)  

Antimony,  tns  (dipentytoarbamodithioato-S.Sl-^Antimony  trisdipentyldithiocarbamate)  

Antinrx>ny.  tTis(bis(2-  ethy1hexy1}cart>arTxx)fthioato-S,Sl-,  (Antimony  tris(2-  ethylhexyl)cWhiocarbamate)  

Bismuth,  tns<d(methy1cart>amodithioato-S.S>.  (Methyl  tiismate)  

Cartamic  acid,  ((dimethy1amino|iminomethy1)l  mettryl.  ethyl  ester  monohydrocftloride  (Hexazinone  inter- 
mediate). 

Cartiamic  aad,  (3-cniorophenyl)-,  4-  cJTkxo-2-6utyny1  ester  (Bartjan)  „ _ 

Cartamic  acid,  1  H-tienzimidazo*-2-yi,  methyl  ester  (Cartwndazim)  „ „ 

Cartjamic  acid,  phenyl-.  1 -methyiethyi  ester  (Propham)  

Cartjarmc  aad,  ([3-  ((dimethy1amino)cartx)nyf]-2-  pyridinyl]sutfonyl]-phenyl  ester  {U9069)  

CartiamK;  acid,  (1-  ((lxrfylamino)carbony1]-1H-benzimldazol-2-y1]-,  methyl  ester  (Benomy!)  

CartMmtc  acid,  buty^.  3-todo-2-propyny1  ester  (Troysan  Polyphase)  

Cartiamodrthiotc  acid,  dimethyl-,  tetraanhydrosulfTde  with  orthothioselenious  acid  (Selenium 
d»methylditniocart>amate) . 

Cartjamodithtoic  ac«d,  mettiyl,-  monopotasstum  salt  (Potassium  n-methyldithiocarbamate)  

Cartjamodithioic  acjd,  (hydroxymethyt)methyl-,  monopotasstum  salt  (Busan  40) _ 

Carbarrxxlithioic  acid,  diethyl-,  2-chton>-2-pfopenyi  ester  (SuifaHate)  

Carbamodithioic  acid,  dibutyl.  sodium  salt  (Sodium  dtbutykJithiocartiamate)  

Cartiamodithioic  acid,  dibutyl-,  methylene  ester  (Vanlube  7723)  

Cartiamodithtoic  acid,  diethyl-,  sodium  salt  (Sodium  diethyldittnocartiamate)  

Cart»amodithtoic  actd,  dimethyl-,  sr^ium  salt  (Dibam)  „, 

CarbamodittxcKc  acid,  dimettiyl,  potassium  saft  (Potjisslum  dimethyl  dithiocartiamate)  (Busan  85) 

Cartiamodithioic  acid,  methyl-,  monosodium  salt  (Metam  Sodium)  _ 

Cartamotruoic  acid,  dipropyl-,  S-propyl  ester  (Vemolate)  _ _ 

Carbamcthtorc  aad,  cyclohexylethyl-.  S-ethyl  ester  (Cydoate)  „_ 

Cartjamothtoc  acid,  dipropyl-,  S-  (phenytmethyl)  ester  (Prosulfocarb)  


63-25-2 

22961-82-6 

2212-67-1 

533-74-4 

1553-38-8 

15890-26-2 

15991-76-1 

21260-46-8 

65086-85-3 

101-27-9 
10605-21-7 

122^2-9 

112006-94-7 

1 7804-35-2 

55406-63-6 

144-34-3 

137-41-7 

51026-28-9 

95-06-7 

136-30-1 

10254-57-6 

148-18-5 

128-04-1 

128-03-0 

137-42-8 

1929-77-7 

1134-23-2 

52888-60-9 


rv^ 
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Table  6.— List  of  Proposed  Toxic  Hazardous  Wastes — Continued 


HazarcJous  waste 
No. 

U388  

U389  

U390  

U391   

U392  

U393 

U394  „ _.... 

U395  

-U396  ™ 

U397  _„. 

U398  

U399  -„.. 

U400  -„ 

U401    

U402  

U403  

U404  ..„ 

U405  

U406  

U407  _ 


Toxic  hazardous  wastes — lUPAC  Name  (Common  name  in  parentheses) 


CAS  No. 


Carbamothioic  acid,  (l,2-dimethytpropyl)  ethyl-,  S-  (phenylmethyl)  ester  (Esprocart3)  ... 
CartMmothioic  aad,  bis(l-methylettiyl)-,  5-{2,3.3-trichloro-2-  propenyl)  ester  (Triallate) 

Cartjamottnoic  acKJ,  dipropyl-,  S-ett>yl  ester  (Eptam)  

Cart)amottiio(c  acid,  butylethyl-,  S-propyl  ester  (Petjulate)  

Carbamothioic  aod,  bis(2-methylpropyl)-,  S-ettiyl  ester  (Butylate)  

Copper,  bis(dimethylcart>amodrthioah>  S,S'>-,  (Copper  dimethyldrthiocarbamate) 

Ethanimidothioic  acid,  2-(dimethyiamino>-N-hydroxy-2-oxo-,  methyl  ester  (A2213)  

Ethanol,  2,2'-oxybis-,  dicarbamate  (Reactacrease  4-DEG) 

Iron.  tns(dimethyl  cartomodithioato-  S,S  )-.  (Fertam)  

Lead,  bis(dipentyl  cart)amodithioato  S.S')-  _ 

Molytxlenum,  bis(dibutyl  cart)arTX)thioato)di-.mu.-oxodioxodi-,  sulfurized  

Nickel,  bisldibutyl  carbanxxlithioato-  S,S')-{Nickel  dibutyldtthiocarbamate) 

Pipendine.  1,v-  (tetrathiodicart>onothioyl)-bis-{Sjtfads)  

Bis(dimethyl  thiocart>amoyl)  sulfide  (Tetramethylthiuram  monosuHide)  

Thioperoxydicartwnic  diamide,  tetrabutyl  (Butyl  Tuads) 

Thioperoxydicartwnic  diamide.  letraethyl  (DisuHiram)  

Etlianamme.  N.N-dtethyl-  (Tnettiylamine)  

Zinc,  bis[bis(phenylmethyl)carbamodrthioato-  S.Sl  (Arazate)  — 

ZitK  bi£(dibutylcart>anx)dithioato-  S.SXButyl  Ztram)  

ZirK,  bis(diethylcart)amodithioato-  S.SXEttiyl  Zifam)  


85785-20-2 

2303-17-5 

759-94-4 

1114-71-2 

2006-41-5 

137-29-1 

30558-43-1 

5952-25-1 

14484-64-1 

36501-84-5 

68412-26-0 

1392/-77-0 

120-54-7 

97-74-6 

1634-02-2 

97-77-8 

121-44-8 

14726-36-J 

136-23-2 

143^4-55-1 


As  a  result  of  the  Agency's  studies,  a 
number  of  generic  groups  of  wastes 
produced  from  the  manufacture  of 
carbamates,  carbamoyl  oximes, 
thiocarbamates,  and  dithiocarbamates 
were  not  found  b^-  the  Agency  to  require 
additional  legulation  as  a  listed 
hazardous  waste  under  RCRA.  The 
Agency  is  therefore  proposing  to  not  list 
as  hazardous  the  following  categories  of 
wastes: 

— Spent  carbon  and  wastewater  treatment 

sludges  from  the  production  of  carbamates 

and  atrbamoyl  oximes 
— Wastewaters  from  the  production  of 

thiocarbamates  and  treatment  of  wastes 

from  tfaiocsrbamate  production 
— Process  Wastewater  (including  supemates. 

filtrates,  and  washwaters)  from  the 

production  of  dithiocarbamates 
— Reactor  vent  scrubber  water  from  the 

production  of  dithiocarbamates 
— Organic  wastes  (including  spent  solvents, 

solvent  rinses,  process  decantates.  and  still 

bottonw)  from  the  production  of 

dithiocarbamates 

Pursuant  to  HSWA,  the  Agency  has 
collected  information  that  supports  the 
addition  of  these  six  wastes  to  40  CFR 
261.32.  The  Agency  proposes  to  add 
K156,  K157.  K158,  K159,  K160,  and 
K161  to  40  CFR  261.32  because  the 
wastes  satisfy  the  criteria  in  40  CFR 
261.1  l(a)(l-3)  for  listing  hazardous 
wastes.  Based  on  the  similarity  of 
wastes  from  the  production  of  each 
functional  chemical  class  (carbamates/ 
carbamoyl  oximes.  thiocarbamates,  and 
dithiocarbamates).  the  Agency  is 
proposing  to  identify  wastes  from  each 
functional  chemical  class  grouped  by 
class  and  physical  properties.  Each  of 
the  six  waste  groups  proposed  for  listing 
as  hazardous  wastes  meets  the 


definition  of  iiazaidous  wastestoy 
typically  and  frequently  exhibiting 
toxicity,  persistemce,  and  mabilittv. 

Carbamate  wastes  that  satisfy'  the 
proposed  hazardous  waste  listing 
descriptions  are  not  hmited  to  the  five 
typical  production  processes  described 
above  in  section  II  J).  Wastes  from  any 
process  that  produces  airy  of  the  four 
major  functional  carbamate  classes  (i.e., 
carbamates,  carbamoyl  oximes, 
thiocarbanoHtes.  and  dithiocarbamates) 
would  be  subject  to  hazardous  waste 
regulation. 

The  proposed  hazardous  waste 
listings  are  intended  to  encompass  the 
wastes  ^ejoerated  from  any  carbamate 
manufacturing,  including  the  wastes 
generated  when  carbamates  are 
produced  as  intermediates.  For 
example,  a  facility  may  produce  a 
carbamate  intermediate  to  be  used 
directly  as  a  raw  material  in  another 
process.  Similar  wastes  are  generated 
from  the  production  of  the  carbamate 
whether  it  is  the  final  product  or  an 
intermediate  product. 

Upon  promulgation  of  these  proposed 
listings,  all  wastes  meeting  the  listing 
descriptions  would  become  hazardous 
wastes  and  would  require  treatment, 
storage,  or  disposal  at  permitted 
facilities.  Residuals  from  the  treatment, 
storage,  or  disposal  of  the  wastes 
included  in  this  proposed  listing  also 
would  be  classified  as  hazardous  wastes 
by  the  "derived-from"  rule  (40  CFR 
261.3(c)(2)(i)).  For  example,  ash  or  other 
residuals  from  treatment  of  the  listed 
wastes  would  be  subject  to  the 
hazardous  waste  regulations.  Also,  40 
CFR  261.3(a)(2)(iv)  (the  "mixture"  rule) 
provides  that  any  mixture  of  a  listed 
waste  and  a  solid  waste  is  itself  a  RCRA 


hazardous  waste  with  certain  limited 
exceptions. 

However,  when  these  wastes  are 
recycled  as  described  in  40  CFR 
261  2(e)(l){iii)  or  261  4(a)(8).  tbeyare 
not  solid  wastes  and  are  not  subject  1o 
hazardous  waste  regulstions.  For 
example,  if  a  waste  is  collected  and 
returned  in  a  clo8ed-4oap  fashion  to  the 
same  carbamate  process,  the  waste 
would  not  iw  TBgulat-ed  To  meet  the 
exemption,  the  waste  must  meet  the 
thiee  i,ev  Tequuements  outlined  in  the 
rules  and  in  50  FT^  fi39  Oanuary  4, 
1 985 )  ( 1 )  The  roHteria]  must  be  returned 
to  the  nriginal  process  irom  which  it 
was  generated  without  ftrst  being 
reclaimed,  (2)  the  production  process  to 
which  the  materials  are  returned  must 
use  raw  materials  as  principal 
feedstocks;  and  (3)  the  material  must  be 
returned  as  a  substitute  for  raw  material 
feedstock  in  the  original  production 
process.  .(The  regulations  contain  other 
recycling  exclusions  as  well,  but  the 
provisions  referenced  above  are  the 
principal  ones  most  likely  to  be 
applicable  to  the  wastes  at  issue  in  this 
proposal.) 

B  Description  of  the  Wastes 

While  the  Agency  has  observed  that 

carbamate  manufacturing  processes 
differ  according  to  product  and  raw 
materials,  many  similarities  in  the 
wastes  generated  exist.  The  proposal  to 
list  K156  through  K161  and  to  not  list 
other  groupings  of  wastes  from  this 
industry  is  based  on  the  similarity  of  the 
production  processes  used  by  carbamate 
manufacturers  and  the  similarity  of  the 
wastes  generated  by  these  facilities.  In 
the  course  of  the  Agency 's  evaluations, 
wastes  within  similar  processes  were 
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grouped  by  like  physical  properties  due 
to  thtnr  similar  management,  and  to 
facilitate  the  development  of  potential 
land  disposal  treatment  standards  (see 
40  CFR  268.2(f))  Wastewaters  with  less 
than  1  percent  by  weight  of  total  organic 
carbon  (TOC)  and  less  than  1  percent  by 
weight  of  total  suspended  solids  (TSS) 
were  grouped  as  aqueous.  Liquids  that 
contained  equal  to  or  greater  than  1 
percent  by  weight  of  TOC  were  grouped 
as  organic,  and  wastes  that  contain 
equal  to  or  greater  than  1  percent  by 
weight  of  TSS  were  grouped  as  solids. 
When  process  and  wastes 
characterizations  are  taken  into  account, 
ten  waste  groups  result. 

Group  1  consists  of  organic  waste 
(including  heavy  ends,  still  bottoms, 
light  ends,  spent  solvents,  filtrates,  and 
decantates)  from  the  production  of 
carbamates  and  carbamoyl  oximes.  The 
Agency  is  proposing  that  these  wastes 
be  listed  as  Hazardous  Waste  Number 
K156. 

Group  2  wastes  include  wastewaters 
(including  scrubber  waters,  condenser 
waters,  washwaters,  separation  waters) 
from  the  production  of  carbamates  and 
carbamoyl  o.ximes.  Group  2  wastewaters 
are  proposed  to  be  listed  as  Hazardous 
Waste  NiunberKlSy. 

Group  3  consists  of  solids  from  the 
production  of  carbamate  and  carbamoyl 
oxime  products.  These  wastes  are 
typically  generated  from  the  filtration  of 
liquid  products  and  include  such  wastes 
as  baghouse  dusts,  dust  collector  bags, 
and  process  precipitates,  and  may 
contain  high  levels  of  carbamate 
product.  From  this  generic  waste 
grouping,  wastewater  treatment  sludges 


and  spent  carbon  from  the  production  of 
carbamates  and  carbamoyl  oximes  are 
not  proposed  for  listing.  The  decision 
not  to  list  these  wastes  and  other  waste 
groupings  is  discussed  in  detail  in 
section  III.C.8.  Group  3  baghouse  dusts 
and  filter/separation  solids  are  proposed 
to  be  listed  as  Hazardous  Waste  Number 
K158. 

Group  4  wastes  include  orgEmics  from 
the  treatment  of  thiocarbamate  wastes. 
These  wastes  are  generated  from  the 
treatment  of  the  brine  wastewater  from 
the  carbamolation  reaction,  and  are 
proposed  to  be  listed  as  Hazardous 
Waste  Num her  Kl 59. 

Group  5  wastes  are  wastewaters  from 
the  production  of  thiocarbamates  and 
treatment  of  wastes  from  thiocarbamate 
production.  EPA  is  proposing  not  to  hst 
this  group  of  wastes. 

Group  6  wastes  are  the  solids 
(including  filter  wastes,  separation 
solids,  and  spent  catalysts)  from  the 
production  of  thiocarbamates  and  solids 
from  the  treatment  of  thiocarbamate 
wastes.  These  wastes  Include  spent 
catalysts  generated  from  the  production 
of  chlorothioformates,  filter  cakes  from 
the  filtration  of  product  to  remove 
byproduct  amine  chlorides,  and  solid 
wastes  resulting  from  the  treatment  of 
waste  brine  from  the  carbamolation 
step.  The  Agency  is  proposing  to  list 
Group  6  wastes  as  Hazardous  Waste 
Number  K160. 

Group  7  wastes  include  process 
wastewater  (including  supemates, 
filtrates,  and  washwaters)  and  Group  8 
includes  reactor  vent  scrubber  water 
from  the  production  of 
dithiocarbamates.  EPA  is  proposing  not 
to  list  group  7  or  group  8  wastes. 

Table  7.— Waste  Stream  CoNSTmjEf^rrs 


Group  9  wastes  include  purification 
solids,  baghouse  dust,  and  floor 
sweepings  from  the  production  of 
dithiocarbamates.  In  many  cases  these 
wastes  are  the  residues  resulting  from 
the  filtration  of  a  liquid  product,  and 
includes  filtration  media,  filters,  filter 
cloths,  centrifugation  solids, 
evaporation  solids,  or  dryer  wastes. 
Group  9  wastes  are  proposed  for  listing 
as  Hazardous  Waste  Number  K161. 

Group  10  wastes  include  organic 
wastes  (including  spent  solvents, 
solvent  rinses,  process  decantates,  and 
still  bottoms)  from  the  production  of 
dithiocarbamates.  EPA  is  proposing  not 
to  list  this  group  of  wastes. 

Based  on  data  collected  from  industry 
by  the  1990  RCRA  section  3007  survey, 
engineering  site  visits,  and  sampling 
and  analysis,  the  Agency  believes  that 
each  of  the  waste  groups  typically 
contain  significant  concentrations  of 
hazardous  constituents.  Table  7 
identifies  the  constituents  of  concern  for 
the  carbamate  waste  streams.  The 
Agency  conducted  sampling  and 
analysis  of  each  of  these  wastes  to 
support  this  proposed  hazardous  waste 
bsting  determination.  The  following 
section.  III.C.,  presents  this  data  and 
additional  health  effects  data,  which  are 
the  basis  for  the  Agency's  proposal  to 
hst  or  not  list  the  wastes  studied  in  this 
rulemaking. 

The  total  reported  generation  rate  of 
these  wastes  in  1990  was  approximately 
841,000  metric  tons.  Tables  8  and  9 
present  the  characteristics  of,  and 
management  method  used  for  these 
wastes  by  group. 


Waste  group 


Constituent 


1 — O'ganic    Carfcamate/Car- 
bamoyl  Oxine  Wastes. 

2— Aqueo'js  Ca.-tomate  Car- 

ba/ncyi  Oxine  Wastes. 
3 — SolKJ        Cart^mate,  Ca,'- 

Damoyl  Oxime  Wastes. 
4 — Ooanc     Th,'oca"t>amate 

Wastes. 
5 — Aquecus    ThKx;art)amate 

Wastes. 
6 — Solid         ihiocart)a.Tet9 

Wastes. 
7— Aqoeous 

DitfiKX^rtjarrate     Process 

Waters. 
8 — Aqueous 

Dithtocart)aiT.ate   Scrut)ber 

Wastes. 
9 — SolKJ        DtthKxafbamate 

Wastes- 
10 — Organic 

DithKx^artamate  Wastes. 


Acetone,  acetonitri.'e.  acetophenone.  aniline,  benomyl.  benzene,  cartjaryl,  carbendazim.  cartjofuran,  carbosulfan, 
cWorobenzene,  chloroform,  odichtorobenzene,  hexane,  methanol,  met^x)PT/l,  methyl  ethyl  ketone,  methyl 
tsobutyl  ketone,  methylene  chlonde,  naphthalene,  phenol,  pyndine,  tduene,  tnethylamme,  xylene. 

Acetone,  cartxin  tetrachloride,  chkxoform,  formaldehyde,  methomyl,  methyl  iscbutyl  ketone,  methyl  chlonde, 
methyl  ethyl  ketone,  methylene  chkjride,  ophenylenediamine,  pyridine,  tnethylamme. 

Benomyl,  carbendazim,  cart)ofuran,  cartwsuttan,  chloroform,  hexane.  methanol,  methylene  chloride,  phenol,  xy- 
lene. 

Benzene,  butylate,  eptam,  molinate,  petxilate,  vernolate. 

Benzene,  butylate,  eptam,  molinate,  pebulate,  totuene,  vernolate,  xylene. 
Butylate,  eptam,  cycloate,  molinate,  petxjiate,  vernolate. 
Cartxxi  disulfide,  drthlocarbamate  product,  xylene. 

Carton  disulfide,  dithiocarbamate  product,  methylene  chloride,  n-nitrosodimethylamine. 

Cart»n  disulfide,  dithiocartjamate  product,  xylene. 

Cart»n  disulfide,  dithJocartamate  product,  hexane,  toluene,  xylene. 
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Table  8.— 1990  Waste  Management  by  RCRA  Hazardous  Waste  Identification  and  Group 

[nr^etric  tons/year] ' 


Waste  ciassittcat)on 

Non-haz. 

As-haz. 

Corr. 

Ignit 

TC 

l&TC 

l&C 

TC&C 

Unknown 

nrnirt  1 

46.398 

140,145 

9,729 

1,912 

3,735 

0.4 

69,780 

246,595 

14.8 

1,9BC 
6.8 
5.5 

1.5 
41.9 
12.3 

2,302 

2,773 

1,368 

Varies. 

549 

130.664 

77 

7^8 

588 

380,430 

20 

15.8 

43,810 

46,054 

3,493 

9 

49.1 

1.1 

230 

Group  8  ~ 

1,055 

89 

195 
46.8 

3.1 
162.9 

205 

Group  10  

65.4 

91 

Total 

289,629 

13,185 

447,112 

2,159 

381 .090 

2,916 

2,773 

1.055 

1,983 

NorvHaz.:  Managed  as  nonhazardous  waste 

As-Haz.:  Managed  as  a  hazardous  waste 

Charactensticafty  Hazardous  Wastes 

lanit.:  Iqrwat>te  (40  CFR  261.21) 

Corr:.  Co<Tosive  (40  CFR  261.22) 

l&C:  Ignrtable  and  corrosive 

l&TC;  Ignltabte  and  TC 

TC&C:  TC  and  corrosive 

TC:  Toxicity  Characteristic  (40  CFR  261.24) 

'  Wastes  may  have  several  classifications;  therefore,  the  total  mass  of  each  waste  group  may  exceed  the  actual  mass. 

2  There  is  a  toxic  stream  m  Group  8  but  it  was  not  generated  in  1990. 

Table  9.— Current  Waste  Management  by  Waste  Type  and  Quantity 

(metric  tons'year] 


Group 

1 

2 

3 

4 

5 

6 

7 

8 

^ 

10 

Total 

Recycle/Reuse  

Inaneration 

Fuel  Blending  

1.601 
3,263 

26 
18 

701 

57 
50 

64 
2 

180 
98 
24 

2.629 

1,975 

549 

5,955 

24 

6.360 

6.360 

POTW  -.... 

PrOTW  

WWTP  

Subtitle  C  Landfill  .... 
Subtitle  D  Landfill  .... 
Deep  Well  Injection  . 
Other  

20,497 

4,936 

238,751 

42,599 
1,410 
4,670 

45,957 
23 

109.053 

2.922 
112,292 

9.341 

130,654 

486,377 

665 

193 
3,199 

858 

1340 

4,539 

213,582 

1,517 
645 

100' 
T3 

215,199 

6 

65 

729 

Total  

126,438 

266.209 

1,390 

549 

344,246 

665 

61,542 

46.200 

3,458 

367 

841,064 

POTW — PubltCly  Owned  Treatment  Works 
PrOTW — Privately  (Dwned  Treatment  Works 
WWTP— Wastewater  Treatment  Plant 


C.  Basis  for  Listing  Determination 

1.  Waste  Characterization  and 
Constituents  of  Concern 

The  Agency  has  conducted  significant 
data  gathering  efforts  in  order  to 
evaluate  each  of  the  criteria  for  listing 
hazardous  wastes  found  at  40  CFR 
261.11.  In  conducting  its  investigation 
before  proposing  to  list  a  specific  waste 
under  40  CFR  261.32,  the  Agency 
characterized  the  waste  based  on  survey 
information,  engineering  analysis,  and 
sampling  and  analysis.  The  constituents 
of  concern  in  this  proposal  were 
identified  by  these  methods  and  are 
proposed  as  the  basis  for  listing  and  for 
addition  to  appendix  VII  of  40  CFR  part 
261  (see  Table  7).  The  toxic  constituents 
of  concern  which  are  the  basis  of  this 
and  possibly  future  hazardous  waste 


listing  determinations  are  being 
proposed  for  addition  to  appendix  V'lII 
of  40  CFR  part  261  pursuant  to  40  CFR 
261.11(a)(3). 

This  section  summarizes  the 
information  concerning  waste 
characterization  and  constituents  of 
concern  that  EPA  has  gathered  to 
support  this  proposed  listing.  Other 
compounds  also  have  been  identified  in 
these  wastes  but  are  not  presented  as 
constituents  of  concern  because  they  are 
either  not  sufficiently  toxic,  are  present 
at  low  concentrations,  or  do  not  migrate 
through  the  environment  under 
reasonable  conditions. 

Information  regarding  the  identity  and 
concentration  of  the  compounds  found 
in  carbamate  wastes  from  EPA  sampling 
during  engineering  site  visits  is 
presented  in  suramar)-  form  in  the 


Appendix  A  of  the  "non-CBI" 
Engineering  Analysis  of  the  Production 
of  Carbamates,  which  is  available  in  the 
Public  Docket  for  this  proposed 
rulemaking.  See  "ADDRESSEES"  section. 

The  constituents  of  concern  are  found 
at  varying  levels  in  each  of  the 
carbamate  waste  streams  proposed  for 
listing.  Despite  differences  in 
constituents  and  concentrations,  each  of 
the  wastes  proposed  for  listing  exhibit 
similar  levels  of  potential  hazard  and 
arc  also  amenable  to  similar  treatment 
technology.  The  Agency  therefore  is 
proposing  to  regulate  wastes  from  each 
of  these  processes  together  under  the 
K156  through  K161  listings. 

Table  10  lists  the  constituents  found 
at  concentrations  above  the  level  of 
concern  (the  Agency's  rationale  for 
identifying  a  concentration  level  of 
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concern  is  detailed  in  the  following 
section)  from  wastes  sampled  and 
analyzed  by  the  Agency  during  the 
course  of  the  engineering  analysis  of 
wastes  in  the  carbamate  industry  and 
effluent  guideline  development  under 
sections  405  (d)  and  (e)  of  the  Clean 


Water  Act  (CWA),  or  reported  present 
by  the  manufacturer  in  response  to  the 
Agency's  RCRA  section  3007 
questionnaire.  This  table  presents  a 
compilation  of  all  concentration  data  for 
each  group  of  waste  studied.  Additional 
constituents  were  detected  at 


concentrations  below  the  level  of 
concern.  All  of  the  collected  data  is 
presented  in  the  carbamates  engineering 
analysis.  However,  the  risk  analysis 
described  in  section  III.C.5.  of  this 
preamble  used  only  the  results  of  the 
carbamate  industry  study. 


Table  10.— Range  of  Concentrations  for  Constituents  of  Concern 


Group 


Constituent  of  concern 


No.  o« 
streams 


Max.  cone, 
(ppm) 


Min.  cone, 
(ppm) 


Mean  cone 

(ppm) 


Median 
cone,  (ppm) 


acetone  

aC€torrtn!e    

acetophenone  

aniline   

bencrryl  

benzene  

cartarvl  

cartJenGazim  

cartxjfuran 

cartosuifan  

cWofObenzene  

chlorotofTTi  

o-dieMorot>enzene  

hexane  

m€;*Tano)  

metriorrryl  

methyl  et^y'1  ketone  ... 
methyl  isodufyl  Ketone 
f-nethytene  chionde  .... 

naphr,haiene  

p^enol  

pvnjjine  

toluene  

trethyiamine  

xylene  

acetone  

caition  tetrachloride  ... 

cWofoforTi  

formaldehyde  

'T-«thomYl  

-nethyi  tsobutyl  ketone 

methyl  chiKXide   

methyl  ethyl  Ketone  ... 
rr>€thyiene  chionoe  .... 
o-phenyienediamine  .. 

pyridine  

tnethyiamine  

benomyl  

cart>endazim  

cartxDfuran  

cartosultan  , 

chtorolC'fm 

hexane  

methanol  

methylene  chlcnde  .... 

phenol  

xylene   

txjtylate  

eptam  

molinate  

petiuiate  

vernoiate  

benzene  

buTylate  

eptam  

nolinate  , 

pePulate  

vemoiate  

tienzene  

totuer>e  

txjtylate  , 

eptam  

moiin»ate  


8 
3 
1 
1 
2 
1 
1 
2 
3 
3 
1 
1 
1 
8 

10 
2 
4 
6 
7 
1 
5 
6 
3 
2 
6 

12 
1 
5 
1 
5 
5 
5 
5 

15 
1 
3 
5 
2 
2 
2 
1 
1 
1 
2 
3 
2 
2 
1 
1 
1 
1 
1 
1 
2 
3 
2 
3 
2 
1 
1 
2 
3 
1 


900,000 

400.000 

890.7 

3.8 

20,000 

350 

100,000 

80,000 

10.000 

350,000 

1,800 

1.2 

12,000 

200,000 

910,000 

387 

500,000 

650,000 

150,000 

6,440 

128,700 

130,000 

980.000 

286.000 

996.100 

4,000 

0.51 

ae 

48 

40,000 

300 

4,200 

10.000 

4,100 

77.4 

13,600 

7.380 

20,000 

20.000 

700.000 

100,000 

2,600 

3.800 

69.5 

13,000 

5,000 

135,100 

50,000 

50,000 

50,000 

50,000 

50,000 

0.15 

1.2 

170 

39 

0.71 

0.16 

1.100 

9.400 

8.800 

401 ,000 

22,000 


13 

50.000 

890.7 

3^ 

22 

350 

100.000 

22.3 

2,490 

9 

1,800 

1.2 

12,000 

42 

9.23 

1  06 

58 

21,000 

1.6 

6,440 

0.0138 

920 

290 

580 

7.300 

0.3 

0.61 

0.024 

48 

0.0016 

0.8 

0.0076 

1.1 

0.074 

77.4 

17.6 

7.4 

aa 

0.3 
6  8 

100,000 

2.600 

3.800 

58 

0.047 

0.346 

610 

50,000 

50.000 

50,000 

50.000 

50.000 

0.15 

0.3 

0.14 

7.5 

0.015 

0.021 

1,100 

9,400 

7,400 

12.000 

22,000 


214,502 

176,667 

890.7 

3.8 

10,011 

360 

100,000 

40,011 

7,497 

117,433 

1,800 

1.2 

12,000 

73.755 

359,033 

19.9 

151.240 

335.167 

32,572 

6,440 

28,706 

63,570 

334.163 

143290 

449.200 

338.3 

0.51 

2.3 

48 

10.750 

78.3 

8409 

3,400.7 

285.9 

77.4 

4.687 

1,901 

10.000 

10.000 

350,003 

100,000 

2,600 

3.800 

63.8 

6.000 

2,500 

67.855 

50.000 

50.000 

50,000 

50.000 

50.000 

0.15 

a8 

57 

23.3 

0.27 

0.09 

1.1C0 

9,400 

8.100 

271,333 

22.000 


96,000 

80,000 

890.7 

3.8 

10.011 

350 

100,000 

40,011 

10.000 

2.290 

1,800 

1.2 

12.000 

65,000 

130.100 

19.9 

7,300 

210,000 

20,000 

6.440 

3,000 

49.750 

22200 

143.290 

570.000 

29 

0.51 

0.57 

48 

49.5 

12 

3.5 

300 

1.4 

774 

443 

9.8 

10.000 

10.000 

350.003 

100,000 

2.600 

3.800 

63.8 

5,000 

2,500 

67,855 

50,000 

50,000 

50,000 

50,000 

50,000 

0.15 

0.8 

1.7 

233 

0.09 

0.09 

1.100 

9.400 

8.100 

271,333 

22.000 
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Table  io.— Range  of  Concentrations  for  Constituents  of  Concern — Continued 


Group 


Constituent  of  concern 


No.  ot 

Max.  cone. 

Min.  cone. 

Mean  cone. 

Median 

streams 

tppm) 

(ppm) 

(ppm) 

cone,  tppm) 

1 

500 

500 

500 

500 

1 

620 

620 

620 

620 

1 

201 

201 

201 

201 

1 

94,000 

94.000 

94,000 

94.000 

4 

5.000 

1.000 

3,750 

4,500 

8 

10,000 

10.000 

10,000 

10,000 

5 

5.000 

0.028 

1.178 

15 

2 

0.57 

0.490 

0.53 

0.53 

1 

104 

104 

104 

104 

1 

65.000 

65.000 

65.000 

65,000 

5 

6,960 

42.4 

2.039 

70.9 

2 

420 

15 

218 

218 

81 

1.000,000 

1.000 

505.201 

450,000 

2 

240.000 

240.000 

240.000 

240,000 

5 

1,000.000 

4.000 

676.800 

950,000 

7 

1,000,000 

600,000 

942.857 

1,000,000 

2 

50,000 

50,000 

50.000 

50,000 

2 

600,000 

600,000 

600.000 

500.000 

9.. 

10 


pebuiate 

vemolate 

xylene  

cartxDn  disulfide  

xylene  

dlthiocart)amate  product 

cartxjn  disulfide  

methylene  chloride  

rvnitrosodimethylamine  . 

ptpendine  

dittiKX^rbamate  product 

cart>on  disulfide  

dithiocart>amate  product 

xylene  

cart)on  disulfide  

hexane  

toluene  

xylene  


2.  Human  Health  Criteria  and  Effects 

The  Agency  uses  health-based  levels. 
or  HBLs.  to  evaluate  levels  of  concern  of 
toxic  constituents  in  various  media.  In 
establishing  HBLs.  EPA  evaluates  a 
wide  variety  of  health  effects  data  and 
existing  standards  and  criteria.  EPA 
uses  any  Maximum  Contaminant  Level 
(MCL)  promulgated  under  the  Safe 
Drinking  Water  Act  as  an  HBL  for 
contaminants  In  aqueous  streams.  MCLs 
are  Drinking  Water  Standards 
promulgated  under  section  1412  of  the 
Safe  Dnnking  Water  Act  of  1974 
(SDWA).  as  amended  in  1984  for  both 
carcinogenic  and  noncarcinogenic 
compounds.  In  setting  MCLs,  EPA 
considers  a  range  of  pertinent  factors 
(see  52  FR  25697-98,  July  8,  1987).  For 
ether  media,  or  if  there  is  no  MCL,  EPA 
uses  an  oral  reference  dose  (RfD),  an 
uihalation  reference  concentration 
(RfC).  and/or  a  carcinogenic  slope  factor 
(CSF)  to  derive  the  HBL,  in  conjunction 
v%ith  various  exposure  assumptions  and, 
for  carcinogens,  a  risk  level  of  concern. 


The  Agency  relies  on  standard  intake 
and  exposure  assumptions  to  derive 
HBLs.  Standard  daily  intake 
assumptions  are:  2  liters  of  water;  20 
cubic  meters  of  air;  200  mg  of  soil  for 
six  years  (children)  and  100  mg  of  soil 
for  24  years  (adults).  For  carcinogens, 
the  daily  intake  is  averaged  over  a  70 
year  lifetime;  for  noncarcinogens,  the 
daily  intake  is  averaged  over  a  daily 
period  of  exposure.  The  risk  level  of 
concern  may  vary,  but  for  the  purpose 
of  deriving  HBLs  in  the  following 
discussion,  the  minimal  or  threshold 
risk  level  of  concern  is  taken  as  10   * 
(i.e.,  one  incremental  cancer  risk  in  a 
million  based  on  lifetime  exposure).  A 
given  constituent  may  have  an  RfD.  and 
RfC.  and/or  a  CSF.  depending  on  the 
variety  and  nature  of  the  toxic  effects 
exhibited.  The  RfD  is  an  estimate  (with 
uncertainty  sparuiing  perhaps  an  order 
of  magnitude)  of  a  daily  exposure  to  the 
human  population,  including  sensitive 
subgroups,  that  is  likely  not  to  present 
appreciable  risk  of  deleterious  effects 
during  a  lifetime.  The  CSF  is  an 


estimate  of  the  upper  bound  confidence 
limit  of  the  lifetime  risk  of  developing 
cancer,  per  unit  dose,  which  results 
from  the  application  of  a  low-dose 
exlrapolation  procedure.  When 
available,  EPA  uses  RiDs,  RfCs.  and 
CSFs  that  have  been  verified  by  the 
Agency's  Reference  Dose/Reference 
Concentration  (RfD/RfC)  Work  Group  or 
Carcinogen  Risk  Assessment 
Verification  Endeavor  (CRAVE).  If  no 
verified  value  exists,  other  estimates  of 
RfDs.  RfCs,  and  CSFs  are  examined  to 
determine  if  they  are  appropriate  for  use 
in  establishing  HBLs.  Health-based 
levels  in  water  and  soil,  and  the  criteria 
used  to  establish  them,  are  shown  in 
Table  11  for  the  constituents  identified 
in  the  carbamate  wastes.  A  more 
detailed  discussion  of  the  toxicity  of 
these  constituents  is  included  in  the 
background  document  "Carbamate 
Waste  Listing  Support.  Health  Effects 
Background  Document  "  and  associated 
materials  for  this  proposal  and  is 
available  from  the  Public  Docket  at  EPA 
Headquarters.  See  ADDRESSES  section. 


Table. 

11. —Oral  and  Inhalation  Toxicity  iNFOriMATiON  for  Waste  Constituents 

Constituents 

RfD 

(nig'kg/day) 

Oral  CSF 

(mg/lcg/day)  ' 

RtC 
(mg/mJ) 

Inhalation 
CSF 

(mg/kg'day)  ' 

HBL  water 

(m^L) 

HBL  soil 

(mg/kg) 

MCL 

(m*'L) 

Toxicity 

Acetone  (67- 
64-1). 

1E-1  (1) 

N.  (1.7) 

N(1.7) 

N(1.7) 

4E^ 

8E*3 

N  (1.6) 

Systemtc:  Increased  liver  and  kid- 
ney weights,  and  nephrotoxicity. 

Acetopne'Xi'Te 

1E-1  (1) 

N(1.7) 

N(1.7) 

N(1.7) 

4E+0 

6E+3 

N(1,6) 

Systemic;  General  toxicity. 

(98-66-2). 
Aniline  (62-53- 
3) 

N(1,7) 

5.7E-3(1) 

1E-3(1) 

N(1.7) 

6.25E-3 

1 .0E*2 

N(1.6) 

Cancer:  Spleen  tumors. 
Systemic:  Sfjieen  toxicity. 

Anmracene 
(120-12-7). 

3E-1  (1) 

N(l,7) 

N(1.7) 

Nd.T) 

1E*1 

3E»4 

N(1,6) 

Systemic:  Phototoxic  dermatitis. 
Inflammation  of  the  gastro- 
intestinal tract. 

A.nlinony 
(7440-36-0). 

4E-4 
(1.6.7) 

N(1.7) 

N(1.7) 

N(1.7) 

6E-3 

3E*1 

0.006  (6) 

Systemic  Increased  mortality  and 
altered  tilood  glucose  and  ctx)- 
lesterol  ieve(s. 
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Table.  11.— Oral  and  Inhalatk}n  Toxtcrrv  Inforiuaticn  for  Waste  Constituents— Continued 

Cc-fTsiitueris 

31C 

'      CretCSf 

iPTg^tJCffly)    . 

(m^m3) 

wviaialloo 

CSF 

(mg/V^day)  ' 

HBL  water 
(m^O.) 

HBLsod 

MCI 

(mq/L) 

Tcwicrty 

\ner<c  (7440- 

3e^(i) 

1.75E*0(1) 

H(l.7) 

.1.5£*1  (1) 

5Et2 

4E-1 

0.05  (6) 

Cancer    Respirafory    system    tu- 

38-2). 

1 

1 
i 

, 

mors. 
Systemc   >^pefrxgmentatioa  kct- 

■ 

; 

• 

1 

atosia.    and    pcssit>e    vascxiaf 
compic-siions. 

Bamjn  (7440- 

7t-2(1) 

**^^.7) 

5£-^(7) 

■'♦(1.7) 

2E+0 

6E+3 

'2(6) 

Systemic:   Cra.   increased  bkxxl 

39-3). 

pressure. 

inhalation:  Petofcxciry. 

Be»x)my) 

5E-2  (1) 

HO. 7) 

NO.T) 

:N(1.7) 

2E»0 

4E-^ 

N  (1.6) 

Syslemic   J^etctoxicity  (decreased 

'1  "804-35-2) 

PU)  vveanling  *e>ghts). 

5«rsuJiOe  ■:74 1- 
58-2). 

N(t,7) 

N-n.7) 

NOT) 

■Nd.T) 

NA 

NA 

Vd.6) 

Systemic    Neufoi^uscular  pat^o*- 

Benz(a^-a^t^ra- 

2€-1  (92)< 

2E*1  (92) 

f*n.7) 

>K1.7) 

1E-4 

3E-2 

0.0001 

Cancer-  .-■ver  hepatoma. 

=8oe  (56- S5- 

. 

, 

PMCX{6) 

Systemic   Pespiraiory  system  e(- 

3). 

f 

fecls. 

Berieoe  (71- 
43-2i. 

N{V7) 

a.9E-2(:) 

Ntn.T) 

2.9E-2  (T) 

5E-3 

2E+1 

0.005  (6) 

Carreer  Human  leutcemia. 

3erro|b|-ftuo- 

^«(^.7^ 

73E-1 

NO.T) 

N  (1.71 

2E^ 

9E-1. 

00002 

Cancer  Liing  *aef>omas  aryj  ept- 

fBrtnene 

(TEFj)' 

PMCL{6) 

defrro>d    ca'cncmas,     putatve 

i206-99-2). 

loresiomacn  turners. 

Ber..:of1<f-nuo- 

M(1.^ 

7.3E-2 

N(1.7) 

Nd.T) 

2E-4 

9E*0- 

0.0002 

Cancer-  LjTig  ad«^rx)ma3  and  epn 

ra.-tf-iene 

(TEF^)' 

PMCL  (6) 

Oerr-ioid     carcinomas.      P'J'al.ve 

^';7-08-9). 

tofestom.aci  lumora. 

Benzoic  acid 

46 «D  n.7)f 

N{1.7) 

N(1.7) 

Nd.T) 

'tE*2 

3E*5 

Nd£) 

Systemc.   Practical'!/  sate  to  hu- 

(86-86-01. 

mans  and  animaia. 

Btitytamine 

•^  i'..n 

N(1.7) 

H(1,7) 

Nd.T) 

NA 

NA. 

Nd.8) 

No  data  avarfaWe. 

(109- 7V3). 

Botv-iate  (2008- 

5E-2  !') 

N(t.7) 

N0.7) 

Nd.T) 

2E*0 

4E*3 

'*d.6) 

Systemte  tnceased  r«atfve  iK-er 

4'-5k 

wetgWs. 

Caomum 

5E-s«, 

N(1.7) 

Wd.T) 

6J€+0d) 

5E-J 

8E*1 

0-005  (6) 

Cancer     w,jrian    K,r-4.    \rac.hpal. 

(744»)-43-9). 

iE-3-(n 

! 

and  tyofKr-..ai  tumo'-s- 
Systcimic-  Siignificani  pfoi»tr".;'ra. 

Cartienda^irn 

PC-606-2^- 
7C) 

'^  (V7) 

N(1.7) 

NO.T) 

Nd.T) 

NA 

NA 

N(l^) 

SysJet'tic;  ^^eprottjct.ive  ^ttecS. 

C^.-t»h.rtli 

i£-0(1) 

NH.T) 

NO.T) 

Nd.T) 

4E-2 

4E*2 

0,04  (6) 

Systemic    "BC  and  ptes.~a  cro- 

(l5&3-^6-;',. 

tinesterase  .nt-.bi^ior..  and  testic- 
utar  and  jlenne  ettects. 

Camon  isu'Me 

•e-T(i) 

N(1,7) 

1E-2  (T) 

Nd.T) 

4E+0 

aE*3 

N  (1.6) 

Systemia  Oral,  ^eta*  locly  s^ 

f"'S-'5-0V. 

teratogemcify 
infvaiason-  Fetal  toxcify.                          / 
Cancer  L-ver  ti,mof9.                             \ 

Cartxsn  ;«-»- 

7E-4(1) 

1.36-1  (1) 

N(1.7) 

5^E-2  (1) 

5E-3 

5E*0 

0.005  (8) 

c^ic  roe  ;56- 
23-51 

Syslemic:  L.ver  iesions. 

Ca/Oos*Jfan 

(55235-14-31. 

t€-2n) 

N(1.7) 

NO-Tl 

Nd.T) 

4E-t 

8E>2 

Nd.6) 

Systemic.  Decreased  tiody  weight. 

ChiorcOeriene 

(108-90-n. 

2E-2(1) 

N(1.7) 

2E-2  (7) 

Nd.7) 

16-1 

2E+3 

aid) 

Systemic:             Histopatrwiogical 
ct.arigea  rn  Itver. 

ChtofOtorm  (67- 

1E-2(1) 

6E-3(1) 

N(1,7) 

8.1E-2  (1) 

5.8E-3 

1E*2 

N  (1.6) 

Cancef  Kidney  tumors. 

66-3). 

Systemic    Fary  cyst  tcrmalion  m 

(rver 
Carpet"  Human  lung  tumors. 

(1^540-29-9). 

5E-3  0) 

Nd.T) 

Nn.7) 

4.2E*1  d) 

1E-1 

4£+2 

ai<6) 

j 

Systemic:   K«r>ey   and  Mver  dam- 

a<^e,    and    cardiovascUar    a'-d 

gastroinjestlna'  et'ects. 

Chr>-s*>'>s  W6- 

NO.T) 

73E-2 

N(1.7) 

Nd,7) 

2E^ 

9E-0« 

0.0002 

Cancer-  PLitatrve  lo'estomach  tu- 

Ol-ii. 

fTEF-")' 

PMCL  (6) 

mors. 

Cyanide  (57- 
12-5) 

2E-2  (1) 

NCt.7) 

^♦d.7) 

Nd.T) 

2E-1 

2E+3 

0.2  (6) 

Systemic:                   Degencatve 

neufotoxlory,    and    ttiyrx>d    ef- 

fects. 

0/ooat9  ( '  1 34- 
23-2), 

N(1.7) 

N(1.7) 

N(1,T) 

Nd.T) 

NA 

NA 

N  (1,6) 

Systemic:     neuroto»c*y     si(eietal 

muscle  myopathy.  (2) '. 

Difc>.J>iamine 

N(1.7) 

Nd.Tl 

N(1,T} 

Nd.T) 

NA 

NA 

N  d.6) 

No  data  avaiiatite. 

("1-92-2). 

1.2- 
D'CfToroOerz- 

9E-2  (1) 

N(1,7) 

2E-1  (7) 

Nd.T) 

6E-1 

8E+3 

0.6  (6) 

Systemic:  Orat;  Liver  pathology. 
Inhalation:      Deceased     reiattve 

eoe  i95-50- 
1). 

spleen  weight 

1,3- 
Dlc^!ofot)en^- 

Ni1.7} 

N(1.7) 

N(1.T) 

Nd.T) 

NA 

NA 

N(i,6) 

Systemic     Hemoglobn    ohanges 

anc  liver  and  kidney  oa.'^.Svft. 

ene  (541-73- 
11 

1  4- 

N{1.71 

2.4E-2  f7) 

7E-1  (7) 

Nd.T) 

7.5E-2 

3E+1 

0,075  (6) 

Cancer  Ltver  tumofS. 

DcMofCCerz- 

Systemic:  Liver  damage. 

7). 
Di€tnylp«haiaie 

8E-1  (1) 

N{1.7) 

N(1.7) 

N(1.T) 

3E*1 

7E+4 

Nd.6) 

Systemic    Decreased  grov<ih  rate. 

(S4-66-2). 

v< 

(ood  consumption,  and  altered 
organ  weights 

.  ,.=.. --,..  „  .....  „                     ., -.  "^ 
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Table.  11. — Oral  and  InhaljAtion  Toxicity  Information  for  Waste  Constituents — Continued 


Constituents 


R(D 
(mg/kg/day) 


Oral  CSF 
(mg/kg^day) 


RfC 

(mg/ma) 


Inhalation 
CSF 

(mg'kgyclay) 


HBL  water 

(mgl) 


HBl-SOil 

(mg/kg) 


MCL 
(mgA.) 


Toxkaty 


Dir^ethyl  amine 
(124-^10-3). 

Dimettiyldodecy- 

lamine  (112- 

18-5). 
Dipropylamirte 

(142-&4-7). 
Eptam  (EPIC) 

(759-94-4). 
Esprocart) 

(85785-20-2). 

Etnv<ber\zene 

(100-^1^). 

Ethylhexyt  am- 
ine (104-7&- 
6). 
Fiuorartthene 

(206-i4-0) 

Fcxmakjehyde 
(50-00-Oi. 

HeiacMcxo- 
ethane  (67- 
72-1). 

Hexane  (110- 
54-3). 


Hexylamine 
(111-26-2). 

isopropanoi 
(67-63-0), 

Lead  (7439-92- 
1). 


Mercu.'V  (7439- 

97-6) 
MetanvSodium 

(137.^2-6). 
Wetnanol  (67- 

56-1). 

MettX)my1 

(16752-77-5). 
Mettiylamine 

(74-89-5). 
Wet^y^  cMorxle 

(74-67-3) 


W  ethylene  cfito- 
nde  (75-09- 
2) 

Methyl  ethyl  ke- 
tone (78-93- 
3). 

Mettiyt  Isobutyi 
ketone  (108- 
10-1). 

Methyl 
isothKXYanate 
(556-61-6). 

Molinale  (2212- 
67-1) 

MDlytxJenum 
(7439-S8-7). 


N(1,7) 

N(1.7) 

N(1,7) 
2.5E-2  (1) 
N{1.7) 
1E-1  (1) 
N(1,7) 

4E-2  (1) 
2E-1  (1) 
1E-3(1) 
6£-2(7) 


N(1,7) 
N(1,7) 
N(1,7) 

3E-^  (7) 
N(1.7) 
5E-1  (1) 

2.5E-2  (1) 

N(1.7) 

N(1.7) 


6E-2(1) 

6E-1  (1) 

5E-2  (7) 

N(1,7) 

2e-3(1) 
5E-3(1) 


N(1.7) 

N(1.7) 

N(1.7) 
N(1,7) 
N(1,7) 
N(1,7) 
N(1,7) 

N(1.7) 
N(1.7) 
1.4E-2(1) 
N(1.7) 


N(1,7) 
N(1.7) 
N(1.7) 

N(1,7) 
N(1.7) 
N(1.7) 

N(1.7) 
N(1,7) 
1.3E-2(7) 


75E-3(1) 

N(1.7) 

N(1,7) 

N(1,7) 

N(1.7) 
N(1,7) 


N(1,7) 

N(1.7) 

Nd.T) 

N(1.7) 

N{1.7) 

1E*0(1) 

N(1.7) 

N(1.7) 
N(1,7) 
N(1,7) 
2E-1  (1) 


N(1,7) 
N(1.7) 
N(1.7) 

3£-4(7) 

N(1,7) 

N(1.7) 

N(1.7) 
N(1.7) 
N(1.7) 


3E+0(7) 

1E*0(1.7) 

8E-2  (7) 

N(1,7) 

N{1,7) 
N(1.7) 


N(1.7) 

N(1.7) 

N(1,7) 
N(1.7) 
N  (1 .7) 
NO  ,7) 
N(1,7) 

N{1.7) 
4.5E-2(1) 
1.4E-2(1) 
N(1.7) 


N(1,7) 
N(1.7) 
N(1.7) 

Nd.T) 
N(1.7) 
N(1,7) 

N(1.7) 
N(1.7) 
6.3E-3  (7) 


1.6E-3(1) 

N(1.7) 

N(1,7) 

Nd.T) 

Nd.T) 
Nd.T) 


NA 

NA 

NA 
8.8E-1 

NA 

7E-1 

NA 

1E+0 

7E-^0 
3E-^ 
2E+0 


NA 
NA 
NA 

2E-3 

NA 

2E+1 

9E-1 

NA 

3E-3 


SE-3 

2E+1 

2E+0 

NA 

TE-2 
2E-1 


NA 

NA 

NA 
2E+3 

NA 

8E+3 

NA 

3E*3 

2E+4 
5E*1 
5E+3 


NA 
NA 
NA 

3E*1 

NA 

4E*4 

2E^ 

NA 

5E+1 


9E+1 
5E*4 

4E+3 

NA 

2E*2 
4E*2 


N(1.5) 

N  (1,6) 

N(1.6) 
N(1.6) 
N(1.6) 
0.7  (6) 
N(1.6) 

N(1.6) 
N(1,6) 
N(1.6) 
N(1,6) 


Systemic:  Liver  tatty  degeneration 
and  necrosis,  and  tatxjlaf  de- 
generation o(  the  testes.  (2)  i. 

Systemic;  RespifBtory  tract  ef- 
fects. 

No  data  avaiiat>f6. 

Systemk;:  Degenerative 

cardiomyopathy. 
No  data  available. 

Systemtc.    Uver    and   kkjney   ef- 
fects. 
No  data  availatjle. 


Systemic      Kidney     e«ecls      irv 

creased  Irver  weights. 

hematological  alterations. 
Cancer  Nasal  cavity  tumors. 
Systemic:  Gastromiestinal 

histopathoiogy 
Cancer  Hepaioceiijia'  ca'a.^^D^-a 
Systemic:  Al'op^v  anc  oeger^e^z 

twn  of  kidney  tjtKjies 
Systemk::   Oral:    ne^/o^-s    system 

effects  testicuia-  afop^-y 
Inhalation  Ne-j^otoxicity 

(etecfopnysioiogica!  atler- 

ationsi    a'X!  epnhelial  lesions  in 

the  nasa  cavity 


N(1,6) 

fslo  data  a\aiiat)te. 

N(1.6) 

No  data  avaiiatiie. 

N  (1.6) 

Cancer  Renal  tumors. 

Systemk;:     Neurotoxic,     adverse 

hematopoietic   aic  reoroducrve 

and  devetopr-ienta.  e*tects 

0.002  (6) 

Systemk;:   Car-^ge  ic   txam    ►«> 

neys.  and  oeve'opmq  letjses 

N(1,6) 

Systemic    DeveiopnTenia!   e«ecs 

(A). 

N(1.6) 

Systemk;:  Alterations  in  liver  erv 

zyme    levels,    and    deceased 

brain  weight 

N(1.6) 

Systemk;:  KkJney  a-^c  sci-fe-  pa- 

thology 

N(1.6) 

Data  not  avaiiatxe 

N(1,6) 

Cancer     Rena)    tumors    in    mice 

N(1,6) 

Cancer     Rena)    tumors    in    mice 

from  inten-nittent  inr^aiatH>'-   ei 

posure 

Systemic     Lrver    anc    noneN    e'- 

lects.  and  degeneration  arc  at- 

rophy   of    ttie    seminilerous   tu- 

bules. 

.006(6) 

Cancer:  Uver  tumors. 

PMCL 

Systemic:  Adverse  I'ver  et'acts 

N(1.6) 

Systemic    Decreased    (etai    birth 

weight 

N(1,6) 

Systeme:   Liver  and  kkJney  tox- 

icity. 

N(1,e) 

Data  not  available 

N(1,6) 

Systemk;:  Reproductive  toxkity. 

N(1.6) 

Systemk;:  Increased  unc  ack)  in 

the  unne,  decreased  blood  cop- 
per levels,  and  pamtji  swelling 
in  the  (Cunt  in  hum.ans 


9820                  FederaJ 

1  Register 

'   Vol.    59. 

Na  40  /  Tuesday,  M 

dixh  1.  1994  /  Proposed  Rules 

Table.  i  1  .—Oral  and  Inhaution  Toxicity  Information  for  Waste  Constituents— Continued 

C«rsMu€rt3 

RIO 
(rngVg/day) 

OaJCSF 

(mg/V^day)  ' 

RfC 

Iflhalafion 

CSf 

(m9*9«jay)  1 

HBt  waer 

(mgO.) 

HELsotI 
(mg,>q) 

MCL 
(mg/L) 

Toxicrty 

SiaLam  i142- 

N(1.7) 

M(1.7) 

N(1.7) 

N(1,7) 

NA 

NA 

N(1,6) 

Cancer  Putat^e  induction  cH  thy- 

59-6!. 

roid            adeoonaa            ard 
adenocarcinomas,                and 
hepatomas  (75)." 

Kapft^-a'-ene 

46-2(7} 

Nn.7) 

N(1.7) 

N(1.7) 

1E+0 

3E+3 

N  (1,6) 

Systen^ic;  Decreased  .^hote  Dody 

(91-20-3). 

weignt  in  rats. 

Nickel  r7440- 

2E-2(1) 

N(1.7) 

N(1.7) 

8.4E-1  (1) 

1E-1 

2E+3 

ai(6) 

Caoc*':    Respirato.-y    s^stern   tii- 

02-O). 

rrxxs  m  humans. 
Systemic;  Pulmonary  toxicity^ 

Nltrt50enzene 

5E-4  (1) 

N(1.7) 

2E-3(7) 

N(1.7) 

2E-2 

4E-f1 

N(1.6) 

Systemic:  Adrenal.  'er.aL  and  he- 

(9&-95-3). 

patic              lesiofs              and 
herr.atrpath.oiog'y 

Ni-Ni!-0SO-C!l-fV 

M(1.7) 

5.4E+0  (1) 

N(1.7) 

5.6E+0  (1) 

6E-6 

1E-1 

N  (1,6) 

Cancer     Bladder     arxl     gastro- 

txitytamine 

intestinal  tract  turrxjrs. 

(924-i6-3i. 

N-Nitroso-d)-n- 

Nfl.TI 

5.1E*1  (1) 

N(1,7) 

4.9E+1  (1) 

7E-7 

1E-2 

N  (1.6) 

Cancer  Liver  tumors. 

methyamine 

(52-75-9) 

Oxamyl  (23136- 

2.5E-2 

N(1.7) 

N(1.7) 

N(1.7) 

9E-1 

2E+3 

0i(6) 

SystecHc:    Cxd  in  est  erase    innibt- 

22~C). 

tion,        liver        effects,.        and 
fetotoxicity. 

Peculate  :i  t14- 

5E-2f71 

N(1.7) 

N(1.7) 

N(1,7) 

2E+0 

4E*3 

N(1,6) 

No  data  avaiabie. 

Pneno*  (1C3- 

5E-1  (1.n 

N(1.7) 

N(1,7) 

N(1.7) 

2E+1 

5E-f4 

N(1.6) 

Systemic:    Developmental    elects 

96-2). 

(stunted  grcwtn). 

0- 

N(V7) 

4.7E-2  (7) 

N(1.7) 

N(1.7) 

7.4E-4 

1.4E+1 

N(1,6) 

Cancer:  Uver  turrxxs. 

P^eriytenedia- 

^ir>e  195-54- 
5), 
Pipendlne  (HO- 

N  (1.71 

N(1.7) 

N(1.7) 

N(1.7) 

NA 

NA 

N(1.6) 

Systemic:  De./elopmentai  and  re- 

39-4). 

productive  effects  (5). 

n- 

N  (1.7) 

N(1,7) 

N{1.7) 

N(1.7) 

NA 

NA 

N(1.6) 

No  data  availatite. 

P'ooyfbenzeo- 

e  (103-65-11 

Prosurtocart! 

M(1.7) 

N(1.7) 

N(1,7) 

N(1.7) 

NA 

NA 

N  (1.6) 

No  data  available. 

(52888-80-91 

Pyreri«  (129- 
CO-OC) 

3E-2  (1) 

N(1.7) 

N(1.7) 

N(1.7) 

1E+0 

3E+3 

N(1.6) 

S/stemtc:  Kidney  etiecis  (renal  tu- 

bular pathology,  decreased  kid- 

ney weight). 

Pyridine  (no- 
se-'I 

1E-3(1) 

N(1.7) 

5E-<3  (53) 

N(1,7) 

4E-2 

8E+1 

N(1,6) 

Systemic  Increased  liver  weight. 

Setenium 

(7782-19-2). 

=E-3(1) 

N(1,7) 

N(1.7) 

N(1,7) 

5E-2 

4E+2 

aos  (total) 
(6) 

Systemic  Clinical  setenosa. 

Styreoe  (iQC- 

2E-1  0) 

N(1.7) 

1E+0(1) 

N(1,7) 

1E-1 

2E+4 

0.1  (6) 

Systefnic:    Oral;    Red    t>ooci   cefl 

42-5). 

and  liver  effects. 
Inhalation:  Human  certral  r\eA»ous 
system  effects. 

Tetralin  (119- 

6<W2!. 

N(1.7) 

N(1.7) 

N(1,7) 

N(1.7) 

NA 

NA 

N(1.6) 

Systemic:  Kidney  effects  arxJ  cata- 
racts. 

Toluene  (1C8- 

2E-1  (1) 

N{1.7) 

4E-1  (1) 

Nn.7) 

lE+O 

2E+4 

1.0(6) 

Systemic:  Oral;  Altered  kidney  and 

8&-3). 

liver  waghts. 
Inhalation:     Neurological     effects 
and  degeneration  o»  nasal  spt- 
theiium. 

Tnethylamine 

N(1.7) 

N(1.7) 

7E-3(i) 

N(1,7) 

NA 

NA 

N(1.6) 

SysSemic-  Nasal  passage  loxicit/ 

(121^*4-8). 

(inflammation). 

1Z3- 

TruretfTv'ben- 

f<»(1.7) 

N(1.7) 

N  (1.7) 

N(1.7) 

NA 

NA 

N(1,6) 

Systemic:  Diminuhed  we'ght  gain. 

cwilral  nervous  system  depres-               1 

zene  (526- 
73-8). 

SKXi,     and     lymphoper^ia     and               1 

neutrophilia  (2)  "<.                                        \ 

Tnmethylbeo- 
zeno  (96-63- 
6). 

N(1.7) 

N(1.7) 

N(1.7) 

N(1.7) 

NA 

NA 

N  (1.6) 

Systemic:  Diminished  weight  gain,               ' 

central  nervous  system  depres- 
sion,    arxj     !ymphopen:a     and 

neutrophfha  (2). 

1.3.5- 

TnrT>etf»vltief>- 

N(1,7) 

N(1.7) 

N(1,7) 

(M(1.7) 

NA 

NA 

N(1.6) 

Systemic:  D'miriished  w€ic.'^  gam, 
central  nervous  system  depres- 

zene (108- 

sion,     and     lympncDeria     a.-xj 

67-8). 

neu1rophi((a  (2) 

Vernolate 
(Vemam) 

1E^(1) 

N(1.7) 

N(1.7) 

N(1.7) 

4E-2 

8E+1 

N(1.6) 

1 
Systemic  Artersd  Ker  we-or-;  and                i 

hematopoiesis,       and      chotin- 

(1929-77-7). 

esterase  inhibition.  etevaf«<i  a^ 

kaline  phosphatase  levels,  and 
spinal  cord   and   ne^e  degerv- 
eraticn  (iQO). 

v'iny  acetete 
(KiS-06-4i. 

iE>0t7) 

N{1.7) 

2e-1  (1) 

N(1.7) 

4E«1 

3E-»4 

N(1.6) 

S'/slemic:  Nasal  tract  towoty  (le- 
sions). 

Federal  Register  /  Vol.  59,  No.  40  /  Tuesday.  March  1,  1994  /  Proposed  Rules 


9821 


Table.  1 1  .—Oral  and  Inhalation  Toxicity  Information  for  Waste  Constituents — Continued 


Constituents 

R(D 

(Ti^'kg'day) 

Oral  CSF 
(mg/kg/day)  1 

RfC 
(mfl/m3) 

Inhalation 

CSF 

(nng/)tQ/itey^  ■ 

HBL  water 

(mg/L) 

HBL  soil 

(mg.'kg) 

MCL 

(mgn.) 

Toxictty 

Xylene  (1330- 
20-7). 

2E*0(1) 

N(1.7) 

N(1.7) 

N(1.7) 

1E4.1 

2E+5 

10(6) 

Systemic  Central  nervous  system 
ettects  (hyoeractivtty).  de- 
creaseo  txxi,    weight,  and  irv 

o-Xyiene  (95- 
47-€). 

Zinc  (7440-66- 
6). 

2E-0(7) 
3E-1  (1) 

N(1.7) 
N  (1.7) 

N(1.7) 
N(1.7) 

N(1.7) 
N(1.7) 

7E+12 
1E+1 

E+5 
3E+4 

N(1.6) 
N(1.6) 

creaseC  nxjrtaWy 
SystecTBC  Central  nervoue  system 

etiects   (hyperactivity''   and  de- 

creasec  tsoOy  weigni. 
Systerrw:   Decrease  in  erythracyle 

superoxide   dwmutase   (ESOD) 

in  adult  lemaies 

Ziram  (137-30- 
4). 

t 

N(1.7) 

N(1,7) 

N(1.7) 

N(1.7) 

NA 

NA 

N(1,6) 

Systemic.  Alteration  of  hver  en- 
zymes and  immune  resportses, 
spleen  enlargement,  «nC  devel- 

ODmentai  ettects  (77.  2) 

N  No  data  found  ;n  reference. 

NA  Inadequate  data  tor  catcuiation  of  health  tjased  level. 

a  None  svailat)te 

D  A:  an  arnmal  oral  UOAEL  of  89.8  mg^g/day 

c  Human  cancer  potency  value 

d  Benroia)pyTe»>e  Toxictty  Eqaiva»ent  Factor. 

e  USEPA  Provisional  Quidanoe  for  the  Quaiitahve  Risk  Assessment  of  PolycycJic  Aromatic  Hydrocarlxins  1993. 

f.  The  human  per  caprta  intaKs  was  used  as  the  cnticai  dose  level. 

g.  Dnnking  water  RfD.  . 
h  Dietary  exposure  RIO. 

I,  Intialation  unit  nsk. 

1.  At  an  animal  oral  LOAEL  of  55  mg/Vg'day. 

k.  At  animal  LOAEL  of  97  ppm 

I.  Known  toac  e««ct  of  ettrytene  txs-dittMocaTtjamate  (EBDC)  metatxjiite  of  nabam. 

m.  Exposure  tc  a  mixture  of  (1.2.3-.  1,2.4-,  1 ,3.6-)  tnmetnyl&enzenes. 

(1)  Integrated  Risk  Intormation  System  (IRIS).  1893. 

(2)  Hazardous  Substances  Databank  (HSDB).  1993. 

(5)  RTECS  (Registtv  of  Toxic  Effects  of  Chemical  Substances)  Ju«y  1992 

(6)  DrtnkiriQ  Water  Regulations  and  Health  Advisories. 

(7)  tHealth  fcflects  Assessment  Summaw  Tables  (HEAST)  March  1993. 
(53)  Mealtfuwd  Erwrnwiiental  Effects  ProWe  for  Pyridine  June  1986 
(75)  ♦Wbam  PesHade  Fact  Sheet,  Otfce  o<  Pestiade  Program,  April  1967 
(77)  Ziram  TOX  ONE^INER.  EPA  Office  of  Pesticides.  February  20.  1992 

(92)  U  S  Environmental  Protection  Agency,  Office  o)  Research  and  Devetopment.  "Evaluation  of  the  Potential  C^rcmogemcity  c  Ben2(a)anthrBcene''.  June  1988, 
100)  Vemolate  TOX  ONE-UNER  EPA  Office  o(  Pesticides.  September  23.  l«ei 
(A)  DevetopmentaJ  arid  Reproductive  Toxiaty  Peer  Review  ol  Metam-Sodium  EPA  Office  of  Pesticides. 


3.  Environmental  Damage  Cases 

The  nature  and  severity  of  the  human 
health  and  environmental  damage  that 
has  occurred  as  a  result  of  improper 
management  is  a  factor  considered  in 
the  decision  to  list  wastes  as  hazardous 
(see  40  CFR  261.n(e){3)(ix)).  The 
Agency  has  hmited  records  of  damages 
resulting  directly  from  the 
mismanagement  of  carbamate  wastes. 
Most  applicable  is  Superfund  Record  of 
Decision  fEPA  Region  4):  Stauffer/Cold 
Creek,  AL  [First  Remedial  Action), 
September,  1989  (PB90-186388).  In 
studying  this  site,  which  continues  to 
manufacture  thiocarbamate  products, 
the  Agency  found  groundwater 
contaminated  by  wastes  from  the 
manufacture  of  the  products  butylate, 
cycloate,  EPTC,  molinate,  pebulate,  and 
vemolate  at  levels  of  concern. 
Groundwater  contamination  at  this  site 
was  attributed  to  past  disposal  of  waste 
solids  from  thiocarbamate  manufacture 
in  an  on-site  unlined  landfill. 

The  Agency  has  a  limited  number  of 
reports  of  adverse  environmental  effects 
from  carbamate  waste  streams  proposed 
for  listing.  However,  because  pesticide 
products  when  formulated  for  end  use 


may  contain  from  0.01  to  100  percent 
active  ingredient,  EPA  beheves  that 
reports  of  adverse  environmental 
impacts  such  as  ground  water 
contamination,  fish  kills,  birds  kills,  or 
other  non -target  impacts  are  comparable 
to  the  possible  adverse  environmental 
impacts  which  could  occur  should 
wastes  which  contain  pesticide  active 
ingredients  at  comparable 
concentrations  be  mismanaged  in  the 
way  pesticide  products  have  been 
mismanaged.  The  Agency  has  collected 
information  on  environmental  damages 
caused  by  improper  use  of  carbamate 
products,  mismanagement  of  containers 
previously  storing  carbamate  products, 
and  an  accidental  spill  releasing  a  large 
volume  of  product  to  surface  waters. 
The  EPA  believes  these  incidents  are 
appropriate  to  consider  in  proposing 
listing  several  waste  streeuns  for  the 
following  reasons:  (1)  The  wastes  the 
Agency  is  proposing  to  list  typically 
contain  the  carbamate  active  ingredients 
foimd  in  the  products;  (2)  the 
concentrations  of  the  active  ingredients 
in  the  waste  streams  are  typically  many 
times  higher  than  whet  is  found  in  some 
formulated  products;  and,  (3)  the  nature 
of  some  of  the  waste  streams  is  similar 


to  the  product  (p.g  ,  solid,  granular, 
fines)  and  wTJuld  behave  similarly  if 
released  uncontrolled  to  the 
envirtmment. 

In  the  case  of  carbamate  chemicals  the 
Agency  has  recorded  numerous  bird  kill 
incidents  associated  with  the  use  or 
possible  misuse  of  carbamate  products, 
which  the  Agency  feels  are  applicable  to 
an  open  disposal  mismanagement 
scenario  of  solids  For  example,  between 
1972  and  1991. 107  incidents  have  been 
attributed  10  granular  carbofuran  and  40 
to  flowabie  carbofuran  These  incidents 
resuhed  in  loss  of  9,600  and  7,500  birds, 
respectively. 

In  general,  carbamate  products  are 
acutely  toxic  to  aquatic  organisms.  A 
number  of  fish  kills  have  been  attributed 
to  carbamate  products  From  1980  to 
1988,  the  Califorme  Department  of  Fish 
and  Game's  Pestiade  Investigations 
Unit  estimated  7.000  to  30,000  fish  were 
killed  in  the  Coluse  Basin  Drain  due  to 
mohnatp  emering  the  waterway  from 
carbamates  in  nee  fields  The  most 
severe  fish  kill  incident  resuhed  from 
the  July  14,  1991.  derailment  of  a  tank 
car  containing  18,500  pounds  of  metara- 
sodium,  a  dithiocarbamate  product.  As 
a  resuh  of  the  spill,  the  surroimding 
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environment  along  a  45-mile  stretch  of 
the  Sacramento  River  and  portions  of 
Lake  Shasta  were  significantly  adversely 
affected.  More  than  200,000  fish  were 
killed,  and  several  hundred  people  were 
treated  for  eye,  skin,  and  respiratory 
irritation. 

The  collected  case  studies  document 
human  exposure  and  wildlife  loss 
caused  by  the  improper  management  or 
misuse  of  carbamate  products.  While 
only  a  limited  number  of  the  carbamate 
products  have  documented  damage 
incidents,  they  do  illustrate  the 
potential  ecological  effects  that  some 
carbamate  active  ingredients  can  exert  if 
released  uncontrolled  to  the 
environment.  These  damage  incident 
reports  document  contamination  in 
ground  water,  surface  water,  air  and  soil 
by  carbamate  products.  The  Agency 
currently  has  a  .more  Hmited  number  of 
damage  incidi  nts  for  the  carbamate 
wastes  under  consideration  for  listing.  A 
more  extensive  discussion  of  these  and 
additional  damrige  incident  reports  can 
be  found  in  risk  assessment  support 
document  for  carbamate  wastes 
included  in  Xhc  dccket.  See  ADDRESSEES 
section. 

4  Mobihty  and  Persistence  of 
Constituents  in  Carbamate  Wastes 

Mobility  is  the  abihty  of  a  constituent 
to  migrate  from  a  waste  to  a  transport 
medium,  such  as  air,  groundwater,  or 
surface  water.  Persistence  is  a  measure 
of  a  constituent's  stability  or  its 
resistance  to  degradation  in  the 
environment.  To  assess  mobility  and 
persistence,  the  Agency  has  identified 
environmental  release  and  transport 
pathways  representing  plausible  worst- 
case  management  and  disposal 
scenarios.  By  assessing  these  pathways, 
potential  exposure  can  be  estimated. 
Thus,  if  a  constituent  is  sufficiently 
mobile  and  does  not  degrade  as  it  moves 
along  an  environmental  pathway,  it  may 
potentially  reach  a  receptor  and  threaten 
human  health  and  the  environment. 

The  Agency  assesses  mobihty  by 
estimating  the  concentration  at  which  a 
constituent  could  migrate  from  the 
waste  disposal  or  storage  unit  to  the 
underlying  aquifer,  adjacent  soils,  or  to 
the  air  above  the  unit.  The  propensity  of 
each  specific  constituent  to  eitlaer  leach, 
runoff,  or  volatilize  can  be  estimated 
using  well-estabhshed  physical 
parameters  as  well  as  historic  damage 
incident  cases  and  transport  theories. 

To  assess  the  potential  hazard  posed 
by  the  constituents  of  concern  in  the 
wastes,  the  Agency  compared  the 
concentrations  of  constituents  found  in 


the  wastes  to  known  2  health-based  degradation  in  the  environment,  they 

levels.  The  Agency  also  compared  the  can  be  highly  mobile  in  the  soil  column, 

concentrations  that  may  reach  potential  and  have  been  documented  to  reach 

human  and  environmental  receptors  to  ground  water  where  these  mitigating 

the  health-based  levels.  The  Agency  effects  of  hydxolysis/degradation  are 

took  into  account  the  possible  dilution  slowed.  The  factor  of  100  times  the  HBL 

and  attenuation  that  may  occur  due  to  (i.e.,  assuming  a  dilution  factor  of  lOQX) 

leaching  from  the  waste,  movement  of  in  the  case  of  carbamate  waste 

waste  constituents  adsorbed  to  soil  constituents  is  viewed  as  a  screening 

particulates,  and  subsequent  dilution  or  level  representing  a  potential  level  of 

release  to  the  air  as  a  result  of  plausible  concern  that  would  warrant  further 

worst-case  mismanagement  of  the  waste,  analysis  to  better  quantify  potential 

To  evaluate  the  dilution  and  risks, 

attenuation  associated  with  leaching  ^  li    ,0   i.          l 

from  the  waste,  the  Agency  considers  ^^^^^  ^^  shows  that  certain  of  these 

the  physical  state  of  the  waste.  If  the  '''^'"'^^  contain  sufficient  levels  of  the 

physical  state  of  the  waste  is  soUd.  the  constituents  of  concern  to  warrant 

Agency  first  estimates  the  leaching  rates  '^"^^^  analysis.  Given  the  high 

for  the  consUtuents  from  the  waste.  A  concentrations  of  the  constituents  of 

dilution/attenuation  factor  is  applied  to  concern  in  comparison  to  HBLs,  the 

account  for  dispersion  in  the  subsurface  Agency  believes  that  there  is  the 

from  the  disposal  site  into  ground  water  Potential  for  e.xposure  to  harmful 

and  subsequently  to  a  drinking  water  concentrations  of  the  constituents  of 

source.  This  dilution  and  attenuation  concern  should  the  wastes  be 

may  occur  because  of  various  mismanaged, 

phenomena,  such  as  hydrolysis,  -.            «      « 

solubility,  soil  conditions,  adsorption  ^^^^^  12.— SUMMARY  OF  STREAMS 

onto  soif  particles,  dilution  with  ground  EXCEEDING  100  X  HBL  CONSTITUENT 
water,  and  biodegradation  to  the  extent 
those  processes  are  likely  to  occur  in  a 
plausible  worst-case  management  or 
disposal  scenario. 

The  Agency  beheves  that  liquid 
wastes  are  mobile  if  improperly 
disposed  and  that  they  may  reach 
environmental  receptors  through 
groundwater  transport  or  through  direct 
overland  flow.  The  carbamate  wastes 
proposed  for  hsting  can  be  either  solids 
or  hquids  at  ambient  temperature. 

Ground-water  fate  and  transport  have 
been  evaluated  by  EPA.  Evaluations  of 
ground-water  transport  were  conducted 
in  support  of  the  Toxicity  Characteristic 
(TO  (55  FR  11798).  In  the  final  TC  rule 
promulgated  on  March  29,  1990,  EPA 

determined  that  a  dilution  and  "^^^  mobility  of  carbamate  active 

attenuation  factor  of  100  v/as  ingredients  in  the  soil  column  is 

appropriate  for  a  reasonable  worst-case  documented  in  the  Agency's  Federal 

management  of  non-specific  wastes  that  Reporting  Database  System,  maintained 

may  be  disposed  of  in  municipal  °y  ^^  ^^^  ^^^^^^  °^  Groundwater  and 

landfills.  The  factor  of  100  was  Drinking  Water.  This  database  tracks 

determined  assuming  no  adsorption,  or  groundwater  monitoring  data  reported 

degradation  of  a  chemical.  °^™  °°^  known  pesticide  spills  and  as 

In  assessing  the  intrinsic  risks  ^  ^esuh  of  normal  applications, 

associated  with  carbamate  wastes,  the  Carbamate  active  ingredients  have  been 

Agency  compared  concentrations  of  found  in  the  groundwater  of  19  states, 

constituents  found  in  the  wastes  to  100  Concentrations  above  health  base  levels 

times  their  HBLs.  While  many  °f  concern  have  been  measured  for 

carbamate  active  ingredients  may  aldicarb,  carbohiran,  and  oxamyl.  (For 

exhibit  break  down  through  rapid  additional  damage  incidents  cases  and 

hydrolysis  at  pH  extremes  or  other  details,  see  the  Carbamate  Health 

_J Assessment  Document  and  associated 

materials  available  in  the  Public  Docket 
at  EPA  Headquarters.  See  ADDRESSES 
section,  and  section  II1.C.3  )  EPA's 
overall  approach  to  damage  case 
information  and  the  relationship  of 
carbamate  active  ingredient  damage 


Waste 
group 

Percentage  by 

waste  volume 

containing 

hazardous 

constituent 

above  100  x 

HBL 

Percentage  by 

number  of 
streams  corv 
talning  hazard- 
ous constituent 
above  1 00  x 
HBL 

1   

2  

3  

4  

5  _ 

6  

7  

8  „ 

9  

10  

82.8 
97.2 

0.75 
98.1 
99.4 
100 
11.1 

0.01 
46.2 
876 

47 
88 
30.4 
64.7 
70 
100 
51.7 
0.16 
80 
857 

J  The  Agency  acknowledges  that  it  lack*  health 
assessment  studies  for  every  substance  determined 
to  be  present  in  the  wastes  sampled  as  indicated  by 
the  data  gaps  in  Table  11.  Health  a&sessment  studies 
are  and  ongoing  process  where  by  future  studies 
may  uncover  additional  information  not  considered 
in  today's  rulemaking. 
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cases  to  carbamate  wastes  is  discussed 
earlier  in  this  preamble. 

When  assessing  the  air  pathway, 
constituents  must  be  evaluated 
considering  the  waste  management  and 
transport  scenario  to  determine  if  they 
are  sufTiciently  mobile  to  support  an  air 
plume  capable  of  threatening  human 
health.  The  key  parameters  used  to 
estimate  the  mobility  of  constituents 
into  the  air  are  the  vapor  pressure  of  the 
pure  substance  and  the  Henry's  Law 
Constant  3  of  the  compound. 

The  Agency  has  evaluated  several  air 
release  scenarios  using  these  parameters 
and  has  found  that  a  number  of 
constituents  present  in  carbamate 
wastes,  including  benzene,  chloroform, 
formaldehyde,  methyl  chloride,  methyl 
ethyl  ketone,  methylene  chloride, 
pyridine,  triethylamine,  and  x\lene. 
may  present  a  threat  to  himian  health  by 
the  air  transport  pathway.  These  air 
traiisport  assessments  are  consistent 
with  the  assessments  used  by  the 
Agency  in  its  air  emissions  rule  (56  FR 
335490,  July  22,  1991,  "Hazardous 
Waste  Treatment  Storage  and  Disposal 
Facilities:  Emission  Standards  of  Tanks. 
Surface  Impoundments,  and  Containers: 
Proposed  Rule)  and  use  the  Quiescent 
Surface  Model  for  Inorganic  Wastes  and 
the  Oil  Film  Model  for  Organic  Waste  to 
estimate  releases  from  tanks  and 
materials  balance  calculations  for 
incmeration.  These  models  are 
explained  in  detail  in  "Hazardous  Waste 
Treatment,  Storage  and  Disposal 
Facilities  (TSDF)  Air  Emission  Models," 
Office  of  Air  Quahty  Planning  and 
Standards,  Research  Triangle  Park,  NC. 
EPA-450/3-87-O026.  The  model  and 
documentation  are  included  in  the 
docket  supporting  this  proposed  rule. 
See  ADDRESSES  section. 

Evaluation  of  the  air  transport 
assessments  can  be  found  in  the 
document  Assessment  of  Risk  from  the 
Management  of  Carbamate  Waste  and 
associated  m.aterials  available  in  the 
Public  Docket  at  EPA  Headquarters.  See 
ADDRESSES  section.  The  risks  associated 
with  the  air  pathway  are  further 
discussed  in  section  III.C.5. 

Persistence  can  be  evaluated  by 
considering  the  various  rates  of 
degradation  or  adsorption  that  affect  the 
compound  during  transport.  A  number 
of  factors  can  potentially  degrade  or 
attenuate  a  compound  during  transport. 
Many  of  these  processes,  including 
biodegradation,  photolysis,  and 
adsorption,  affect  constituent 
concentrations  imder  certain  situations. 


Under  plausible  worst-case  waste 
management  scenarios,  these  processes 
and  many  others  cannot  be  relied  upon 
to  attenuate  constituents,  because  of  the 
limited  circiunstances  under  which 
these  mitigating  processes  could  exist. 

Table  1 3  presents  the  relevant 
hydrolysis  half-lives  of  each  compound 
in  water  and  air. 

Table  13,— Persistence  of 

CONSTtTUENfTS  OF  CONCERN 


Table  i 3. —Persistence  of  Con- 
stituents OF  Concern — Contin- 
ued 


^ Henn's  Law  Constants  art  physical  chemist->- 
constants  which  equate  the  vapor  pressure  of  a 
slightly  soluble  gas  m  contact  with  a  derinite  mass 

of  liquid  a;  a  given  te.-nperature. 


Constituent 

Hydrolysis 

half-^ite  in 

water 

Hydrolysis 
half-life  in  air 

Acetone  

20iK>urs 

22  days. 

Acetonitrile  (2) 

5:5  days 

— 

Acetophenone 

— 

— 

Anilir>e  

— 

— 

Benomyl  

<1  week 

1  hour. 

Benzene  (1)  .. 

170  hours 

1 7  hours. 

Butylate  

— 

— 

Cadmium 

— 

— 

Cartary! 

10.5  days 

12  hours. 

Cart>endazim  . 

— 

— 

CartxDfuran  .... 

8.2  weeks 

4  hours. 

Carbon  disul- 

2 houre 

9  days. 

fide. 

Carbon  tetra- 

1,700  hours 

1,700  hours. 

chloride  (1). 

Cartx)sulfan  ... 

— 

— 

Chloroben- 

1 ,700  hours 

1 70  hours. 

zene  (1) 

Chloroform  (1) 

1 ,700  hours 

1 ,700  hours. 

Cycloate  

— 

— 

Dibutylamine  . 

12.9  hours 

4.4  hours. 

o-Dichloro- 

1 ,700  hours 

550  hours. 

benzene  (i). 

Dimethylamine 

1 .5  days 

5.9  hours. 

Eptam 

— 

— 

Hexane 

550  hours 

1 7  hours. 

Isopropyl  alco- 

5 4  days 

1  day. 

hol. 

Lead  

— 

— 

Methanol  

2  days 

17.8  days. 

Msthomyl 

3S  weeks 

1.14  nwnths. 

Methyiamine  .. 

1 .9  days 

22  hours. 

Methyl  ethyl 

12  days 

2.3  days. 

ketone. 

Methyl 

33  hours 

15  hours. 

isobutyl  ke- 

tone. 

Methyl  chlo- 

2.4 to  24 

168  to  672 

ride  (1). 

tKXirs 

hours. 

Methylene 

686  years 

Several 

chloride  (3) 

months. 

Methylisothio- 

— 

— 

cyanate. 

Molinale 

— 

— 

Naphthalene 

170  hours 

1 7  hours. 

(1). 

o-Phenylene- 

— 

— 

diamine. 

Pebulate 

— 

— 

Phenol  

4  days 

15  hours. 

Pyridirw  

90  hours 

32  days. 

Sodium  n- 

— 

— 

methyldithi- 

ocartjamate. 

Tetralin  

— 

— 

Toluene  (1)  .... 

550  hours 

17  t>ours. 

Vemolate 

— 

— 

Xylene  (I) 

550  hours 

1 7  hours. 

Constituent 

Hydrofysis 

talt-life  in 

water 

Hydrolysis 
tratf-ltfe  m  air 

Zinc  

Ziram 

... 



—  No  Data 

Unless  otherwise  specified,  all  values  are 
from:  Howard,  Philip  H.,  ed.  Handtx>ok  of  En- 
vironmental Fate  and  Exposure  Data  for  Or- 
ganic Chemicale.  1991. 

(1)  Mackay,  Donald  at  ai  Illustrated  Hand- 
txMk  of  Physical-Ctiemica!  Properties  and  En- 
vironmental Fate  for  Organic  Chemicals.  1992. 

(2)  J.  Jackson  EHingion  et  al.  MeasuremeM 
of  Hydrolysis  Rate  Constants  lor  Evaluation  of 
Hazardous  \Vaste  Land  Disposal:  Volume  2. 
Data  on  54  Chemicals.  1987.  U.S.  EPA,  Office 
of  Research  and  Devetopment.  EPA/600/3-87/ 
019. 

(3)  J.  Jackson  Ellington  et  al  Chemical  Spe- 
cific Parameters  for  Toxicrty  CharactensVc 
Contaminants.  1991.  U.S.  EPA,  Office  o(  Re- 
search and  Devetopment.  E P A/600 ^^91/004. 

In  the  case  of  dithiocarbamates, 
thermal  decomposition,  hydrolysis,  and 
oxidation  can  lead  to  the  formation  of 
additional  toxic  chemicals  of  concern. 
Dithiocarbanuc  acids  are  extremely 
reactive  and  are  commonly  reacted  to 
form  more  stable  salts.  Decomposition 
products  include  carbon  disulfide, 
hydrogen  disulfide,  alkylisothiocyanates 
such  as  methyhsothiocyanate,  and 
amines.  These  amines  react  with 
nitrogen  oxides  from  the  air  or  other 
nitrosating  ingredients  to  form  highly 
toxic  niLrosoamines.  The  carcinogenic 
potential  of  a  number  of  these 
nitrosoamines  has  been  studied  and 
found  to  be  significant.  The  Agency, 
therefore,  believes  dithiocarbamate 
chemicals  typically  exhibit  the 
characteristic  of  reactivity  and  that 
discarded  dithiocarbamate  products,  off- 
specification  species,  container 
residues,  and  spill  residues  of 
dithiocarbamate  products  should  be 
managed  as  reactive  hazardous  wastes. 

5.  Risk  Analysis 

In  support  of  this  proposed 
rulemaking,  the  Agency  estimated  the 
risks  that  the  constituents  and  waste 
streams  pose  to  human  health  and  the 
environment.  A  more  detailed 
presentation  is  included  in  two 
background  documents  entitled, 
"Carbamate  Waste  Listing  Support: 
Heahh  Effects  Background  Document" 
and  "Assessment  of  Risk  from  the 
Management  of  Carbamate'Waste," 
which  are  included  in  the  docket  for 
this  proposed  rulemaking.  See 
ADDRESSEES  section.  The  resuhs  of  the 
risk  assessment  are  summarized  in  this 
section. 
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a.  Baseline  Waste  Management 
Practices  and  Release  Potential  of 
Con'TtitLients  of  Concern.  For  each 
proposed  waste  group,  waste 
management  scenarios  were  developed 
based  on  current  industry  practices.  In 
developing  these  scenarios,  waste 
management  practices,  waste 
management  units,  treatment  processes, 
and  the  quantities  of  waste  being 
managed  were  identified.  For  each 
waste  group,  RCR.A  §  3007  questionnaire 
data  which  identify  waste  descriptions, 
waste  quantities,  waste  management 
methods,  and  waste  management  units 
were  compiled.  Site  visit  reports 
pro\Tded  an  additional  source  of 
information. 

Based  on  this  information  and  best 
engineering  judgment,  six  waste 
management  practices  and  the  sequence 
of  management  units  that  would  be 
associated  with  each  practice  were 
identified  as  follows: 

(1)  Recycled  Wastes — covered  tank 
treatment 'recycled; 

(2)  Incinerated  Wastes — open  tank 
storage/industrial  boilerAandGll  ash; 

(3)  Wastewater  Treatment  Process 
Waste — open  quiescent  or  aerated 
treatment  tank;* 

(4)  Fuel  Blended  Wastes — covered 
treatment  tank; 

(5)  Landfiiled  Wastes — open  storage 
tank.'landfill  wastes;  and 

(6)  Other — open  quiescent  treatment 
tank  or  impoundment. 

Table  14  identifies  baseline  waste 
management  practices  and  the  quantity 
of  the  waste  groups  going  to  each 
management  practice. 

Table  14.— Apportionment  of 
Waste  Stream  Quantities  to 
Baseline  Management  Practices 


Waste 
codes 

Cufrent  managemem 
practices 

Percentage 

ol  waste 

stream 

Waste 
group 
1 

Covered  Trt  Tanfc'Re- 
cycle 

1. 

Waste 
group 
2. 

Open  St.  Tank  Boiler/ 

Landfill  Ash 
WWTP— Open  Quies- 

ceot  Trt.  Tank 
Open  St  TarilcBoiler/ 

Landfill  Ash 

8. 

91. 

1. 

»  The  RCRA  section  3007  questionnaire  data 
Indicated  that  some  wa.?te9  were  being  deepwell 
injected.  However.  fcPA  has  received  subsequent 
iniornwlion  that  due  to  the  expiration  of  the 
Jacility's  deepwell  permit  these  wastes  will  no 
ionger  be  deepweil  injected  but  will  be  sent  to 
wastewater  treatment  processes  once  a  NPDES 
discharge  is  approved.  Therefore,  waste  reported  as 
deepwell  injected  were  assumed  to  be  sent  to 
wastewater  treatment 


Table  14.— Apportionment  of 
Waste  Stream  Quantities  to 
Baseline  Management  Prac- 
tices— Continued 


Waste 
codes 


Waste 
group 
3. 


WWT 
slud- 
ges. 


Waste 

group 

4. 
Waste 

group 

5. 
Waste 

group 

6. 
Waste 

group 

7. 


Current  rranagemeni 
practices 


WWTP— Aerated  Trt 

Tank 
Covered  St.  Tank,'Re- 

cycle 

Open  St  Tank/Boiler/ 

Landfill  Ash 
Open  St  Tank/Landfill 
Other — Open  Ouies. 

Trt.  Impoundment 

Open  St  Tank/Landfill 

Open  St.  Tank/Boiler/ 
Landfill  Ash 

WWTP— Open  Quies. 
Trt.  Tank 

Open  St  Tank/Landfill 


Covered  Trt  Tank/Re- 
cycle 


Percentage 

of  waste 

stream 


99. 
2. 

1. 

97. 

Less  than 
1. 

Greater 

than  99. 
100. 

100. 


100. 


1.5. 


WWTP— Open  Ouies. 

97. 

Trt  Tank 

Other — Open  Ouies. 

1.5. 

Trt  Tank 

Waste 

Covered  Trt  Tank/Re- 

Less than 

group 
8. 

cycle 

1. 

Open  St  Tank/Boiler/ 

Less  than 

Landfill  Ash 

1. 

WWTP— Open  Quies. 

Greater 

Trt  Tank 

than  99. 

Other— Open  Ouies. 

Less  than 

Trt  Tank 

1. 

Waste 

Covered  Trt  Tank/Re- 

Less ttnan 

group 
9. 

cycle 

1. 

Open  St  Tank/Boiler/ 

Less  than 

Landfill  Ash 

1. 

Open  St  Tank/Landfill 

53. 

Covered  Trt  Tank- 

Less  than 

Fuel  BlerKJing 

1. 

Other — Open  Ouies. 

46. 

Trt  Tank 

Waste 

Covered  Trt  Tank/Re- 

49. 

group 

cycle 

10. 

Open  St.  Tank/Boiler/ 

27. 

Landfill  Ash 

Covered  Trt.  Tank- 

6. 

Fuel  Blending 

Other — Open  Quies. 

18. 

Trt  Tank 

b.  Exposure  Pathway  Analysis.  For 
each  constituent  of  concern  in  each 
waste  group,  physical,  chemical,  and 
biological  properties  that  can  be  used  to 
predict  environmental  persistence, 
mobility,  and  bioaccumulation  of 
constituents  were  identified.  These 


properties  include  aqueous  solubihty, 
octanol  water  partition  coefficient. s  soil 
adsorption  coefficient,  vapor  pressure, 
Henry's  Law  Constant,  bioconcentration 
factor  for  fish  tissue,  bioaccumulation 
factor  for  meat  and  dairy  products,  air 
degradation  value,  and  plant  uptakes 
and  adherence  values.  The  majority  of 
the  collected  values  were  obtained  from 
available  literature.  In  the  absence  of 
reported  data,  estimation  methods  e 
were  used  to  calculate  input  parameter 
values. 

For  this  analysis,  all  potential 
e.xposure  pathways  were  identified  for 
each  constituent  in  each  waste  stream 
using  information  on  physical  and 
chemical  properties  of  a  constituent. 
and  physical  and  chemical  properties 
that  are  associated  with  persistence  and 
mobility  in  a  specific  pathway.  For 
example,  a  pathway  in  which  a 
chemical  is  released  from  a  tank  to  the 
air,  Is  transported  through  the  air  to  the 
exposed  individual,  and  is  directly 
Inhaled  by  humans  would  be  driven 
primarily  by  vapor  pressure  and  Henry's 
Law  Constant  Constituents  with  high 
vapor  pressures  and  Hemy's  Law 
Constants  (such  as  volatile  organic 
compounds)  would  be  expected  to  be 
present  in  this  pathway,  where  as 
constituents  with  low  values  for  these 
properties  (such  as  metals)  would  not  be 
expected  to  show  up  in  this  pathway. 
Damage  incident  cases  and  baseline 
management  practices  also  were 
examined  to  determine  which 
constituents  have  been  released  to  the 
environment  at  concentrations 
presenting  a  concern  and  to  determine 
which  media  and  exposure  pathwavs 
are  potentiaiiy  significant,  or  are 
reasonably  expected  to  be  released  to 
the  environment.  For  each  waste  group. 
Table  15  shows  the  number  of  potential 
e.xposure  pathways  identified  using  this 
screening  method. 


'  The  octf.nol  water  partition  coefficient  is  the 
ratio  of  a  chemical's  co.-icentiation  in  the  octanol 
phase  to  Its  concentration  in  the  aqueous  phase  of 
8  two-phase  ocleDoL'water  syslenx  Values  represent 
the  tendency  of  '.he  chamiral  to  partition  itself 
between  an  organic  phase  and  an  aqueous  phase. 

•  The  principle  source  of  estimation  methods  for 
input  para-meters  was  iho  "Handbooii  of  Chemical 
Property  Estlrr,ation  Methods:  Environmental 
Behavior  of  Organic  Compounds"  by  Warren  L 
Lyman,  William  F.  Reel,  and  David  H,  Rosenblatt, 
published  by  McCraw-Hill  Book  Company  in  1982. 
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Table  15.— Number  of  Potential 
Exposure  Pathways  Identified 
FOR  Evaluation 


Number 

Numtjer 

of  corv 

of  poten- 

Waste stream 

stituents 

tial  expo- 

of con- 

sure pattv 

cern 

ways 

Waste  group  1  

30 

25 

Waste  group  2 

39 

31 

Waste  group  3 

4 

15 

Waste  group  4 

13 

20 

Waste  group  5 

6 

18 

Waste  group  6 

14 

18 

Waste  group  7 

12 

30 

Waste  group  8 

20 

31 

Waste  group  9 

17 

28 

Waste  group  10 

9 

26 

W~//T  sJudge  

7 

5 

Based  on  baseline  management 
practices  and  damage  incident  reports, 
all  relevant  exposure  pathways 
identified  were  evaluated  for  inclusion 
in  the  risk  analysis.  The  background 
document  for  the  risk  analysis 
(Assessment  of  Risk  from  (he 
Management  of  Carbamate  Waste) 
examines  potential  pathways  for 
specific  constituents  of  concern.  Those 
pathways  determined  to  be  plausible 
wore  identified  for  further  assessment 
and  only  the  exposure  routes  associated 
with  these  pathways  were  considered  to 
be  potential  exposure  routes.  These 
routes  included  direct  inhalation, 
indirect  inhalation  of  soil  and  dust, 
direct  soil  ingestion,  indirect  soil 
ingestion,  ingestion  of  ground-water, 
ingestion  of  surface  water,  ingestion  of 
crops,  ingestion  of  animal/dairy 
products,  and  ingestion  of  fish  and 
shellfish. 

c.  Risk  Estimates,  i.  Overview.  In 
conducting  the  risk  analysis,  EPA 
calculated  risk  estimates  for  each  waste 
group/management  unit/exposure 
pathway/exposure  route  combination. 
(,An  e,xample  would  be  direct  inhalation 
of  a  constituent  from  Group  1  waste  that 
has  been  emitted  as  a  gas  from  a 
treatment  tank.)  One  exception  to  this 
methodolog>'  concerned  those  wastes 
identified  with  the  following  waste 
management  sequence:  tank  storage/ 
boiler/landfill  ash.  Preliminary  analysis 
of  this  exposure  route  indicated  that 
constituents  released  from  the  ash 
portion  of  this  waste  managed  in 
landfills  would  not  pose  risks  at  or 
above  levels  of  concern  for  the  most 
exposed  individuals  (i.e.,  a  risk  of  1  in 
a  million  for  carcinogens  or  a  hazard 
quotient  of  one  or  greater).  This  level  of 
risk  (<10  -  *  for  carcinogens  or  a  hazard 
quotient  of  <1)  is  beneath  the  lower 
bound  of  EPA 's  regulatory  level  of 
concern  for  hazardous  waste  listing,  and 
for  this  reason,  risk  estimates  for  tlie 


portion  of  waste  being  landfilled  as  ash 
were  not  made. 

The  Agency  developed  baseline  risk 
estimates  by  selecting  plausible 
mismanagement  practices  based  on 
information  collected  in  the  RCRA  3007 
survey  for  current  management 
operations.  For  wastewaters,  the  Agency 
selected  the  plausible  mismanagement 
practice  to  be  the  current  practice  of 
storage  and  treatment  in  tanks  and 
boilers.  The  Agency  has  no  information 
or  reason  to  believe  that  if  not  listed,  the 
wastewaters  would  Ukely  be  managed  in 
a  different  manner  (e.g.,  unlined  surface 
impoundment).  The  Agency  believes 
firms  would  not  switch  to  less 
protective  management  methods,  such 
as  unlined  surface  impoundments, 
because  it  would  be  expensive  to  do  so. 
For  sludges  and  waste  solids,  the 
Agency  selected  the  plausible 
mismanagement  to  be  an  unlined 
industrial  landfill.  The  Agency  has 
information  that  a  portion  of  these 
wastes,  while  not  regulated  as 
hazardous,  are  managed  as  hazardous 
with  disposal  in  Subtitle  C  landfills. 
However,  the  Agency  lacks  adequate 
information  showing,  that  if  not  listed 
as  hazardous,  the  wastes  would 
continue  to  be  disposed  in  Subtitle  C 
landfills  and  result  in  significantly 
lower  estimates  of  potential  risk,  the 
Agency  requests  comment  on  this 
approach  to  modeling  plausible 
mismanagement  practices. 

Risk  characterization  approach.  The 
risk  characterization  approach  follows 
tne  recent  EPA  Guidance  on  Risk 
Characterization  (Habicht,  1992)  and 
Guidance  for  Risk  Assessment  (EPA 
Risk  A.ssessment  Council,  1991).  The 
guidance  specifies  that  EPA  risk 
assessments  will  be  expected  to  address 
or  provide  descriptions  of  (1)  individual 
risk  to  include  the  central  tendency  and 
high-end  portions  of  the  risk 
distribution,  (2)  important  subgroups  of 
the  population  such  as  highly  exposed 
or  highly  susceptible  groups  or 
individuals,  if  known,  and  (3) 
population  risk.  In  addition  to  the 
presentation  of  results,  the  guidance 
also  specifies  that  the  results  portray  a 
reasonable  picture  of  the  actual  or 
projected  exposures  with  an  open 
discussion  of  uncertainties. 

Indi\idual  risk.  Individual  risk 
descriptors  are  intended  to  convey 
information  about  the  risk  borne  by 
individuals  within  a  specified 
population  and  subpopulations.  These 
risk  descriptors  are  used  to  answer 
questions  concerning  the  affected 
population,  the  risk  levels  of  various 
groups  within  the  population,  and  the 
average  risk  for  individuals  within  a 
population  of  interests.  The  approach 


used  in  this  analysis  for  characterizing 
basehne  individual  risk  included:  (1) 
identif)'ing  and  describing  the 
population  of  concern  for  each  exposure 
route  and  important  subpopulations  that 
would  exhibit  much  higher  exposure 
patterns;  (2)  conducting  screening 
analyses  to  obtain  bounding  and  high- 
end  estimates  and  to  determine  the 
sensitivity  of  the  model  parameters  used 
in  the  risk  estimation;  (3)  estimating 
central  tendency  and  high-end  values 
for  the  most  sensitive  parameters  in  the 
risk  estimation  procedures;  and  (4) 
calculating  risk  for  each  pathway  that 
provide  a  characterization  of  the  average 
individual  risk  and  high-end  risk 
descriptors. 

Bounding  estimates.  Screening 
estimates  of  risk  are  developed  to 
determine  whether  an  e.xposure 
pathway  is  of  concern  and  to  identify 
the  parameters  in  the  exposure 
calculation  that  contribute  most  to  the 
certainty  of  the  estimate.  An  initial 
screening  estimate  conducted  for  the 
potential  pathways  of  concern  was  a 
bounding  estimate.  "Bounding 
estimates"  purposefully  overestimate 
the  exposure  or  dose  in  an  actual 
population  for  the  purpose  of 
developing  a  statement  that  the  risk  is 
"not  greater  than  x."  These  bounding 
estimates  were  used  to  focus  the 
analysis  of  central  tendency  and  high 
end  risk  estimates  on  the  most 
important  pathways  and  constituents  in 
these  palhwa  vs. 

Following  the  bounding  estimate,  all 
of  the  parameters  used  in  risk 
estimation  for  each  of  the  e.xposure 
pathways  were  systematically  evaluated 
for  their  relative  influence  on  the  risk 
estimates.  This  sensitivity  analysis 
provides  information  as  to  which  of  the 
parameters  are  the  most  important  to 
include  in  the  risk  analysis. 

Central  tendency  estimates.  The 
central  tendency  risk  descriptors  are 
intended  to  provide  a  characterization 
of  risk  for  the  typical  situation  in  which 
an  individual  is  likely  to  be  exposed. 
For  each  waste  stream/management 
practice/constituent/  pathway 
combination,  a  central  tendency 
estimate  was  made.  Parameter  values  for 
waste  stream  characteristics, 
management  unit  characteristics, 
environmental  fate  and  transport 
properties  and  exposure  scenarios  were 
all  set  at  a  central  tendency  value 
simuhaneously. 

High-end  estimates.  The  "high-end" 
of  the  risk  distribution  is,  conceptually, 
above  the  90th  percentile  of  the  actual 
(either  measured  or  estimated) 
distribution.  As  described  in  the  1992 
EPA  Risk  Assessment  Guidance  for  Risk 
Managers  and  Risk  Assessors: 
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The  high-end  risk  descriptor  is  a  plausible 
estimate  of  the  individual  risk  for  those 
persons  at  the  upper  end  of  the  risk 
distribution.  The  intent  of  this  descriptor  is 
to  convey  an  estimate  of  risk  in  the  upper 
ran(?e  of  the  distribution,  but  to  avoid 
estimates  which  are  beyond  the  true 
distribution.  Conceptually,  high-end  risk 
means  risk  above  tte  90th  percentile  of  the 
population  distribution,  but  not  higher  than 
the  individudi  in  the  population  who  has  the 
highest  risk.  High-end  estimates  focus  on 
estimates  of  exposure  or  dose  in  the  actual 
ptopulation.  (EPA  Risk  Assessment  Council, 
1991) 

The  "high-f  nd"  risk  dpsciiptor  is 
intended  to  estimate  the  risk  that  is 
expected  to  occur  in  a  sma!l  but 
plausible  high-er.d  segment  of  the 
population.  The  individuals  with  high- 
end  risk  may  be  members  of  a  special 
population  segment  or  individuals  in 
the  general  population  who  are  highly 
e.xposeJ. 

If  only  limited  information  on  the 
exposure  or  dose  facto'^  is  available,  the 
guidance  recommends  an  approach  for 
estimating  high-end  exposure  or  risk 
that  identifies  the  most  sensitive 
parameters  and  then  uses  maximum  or 
near  maximum  values  for  one  or  s  few 
of  these  variables,  leaving  otiers  at  their 
mean  values.  The  guidance  states  that 
maximizLig  all  variables  will,  in 
virtually  all  cases,  result  in  an  estimate 
that  is  above  the  actual  values  seen  in 
the  population. 

For  ihis  analysis,  data  on  exposiu^ 
were  generally  not  available  for 
estimating  sp>erific  percentiles  of  the 
exposed  population  for  any  of  the 
pathways.  Nonetheless,  limited  data 
were  available  to  develop  high-end 
estimates  following  the  approach 
described  above.  All  exposure  factors 
for  each  of  the  pathways  of  concern  ^ 
were  identified  and  sensitivity  analyses 
were  conducted  to  identify  those 
parameters  that  are  the  most  sensitive  in 
the  risk  estimation  process.  Based  on 
these  sensitivity  analyses,  a  matrix  was 
developed  for  each  exposure  pathway  of 
concern  that  included  all  of  the 
important  parameters.  A  base  case  was 
then  esfabhshM  using  the  arithmetic 
mean  and  median  values  for  all  of  the 
parameters;  this  approach  provided  the 
average  estimate.  Then,  each  parameter 
was  varied  using  a  high-end  value  while  • 
keeping  all  other  parameters  at  their 


'  High  end  estimates  were  made  for  only  those 
palh»T)vs/constltuents  associated  wlOi  a  bounding 
Tisk  estimate  of  1  «  10   •  of  HTMler  for  carcinogens 
or  a  txjuiidinj  hazard  quotlecl  of  1  or  greater  for 
noncartinogena.  For  a  chemical  coosuiuent  of 
concern,  a  hazard  quotient  Is  the  ratio  of  chemical's 
waste  stream  concentration  to  Its  reported  toxicity 
benchmark.  A  quotient  of  1  shows  thai  the  toxicity 
benchmark  was  not  exceede<l. 


mean  or  median  value.  These  were 
considered  high-end  estimates  of  risk. 

Upper-tail  estimates.  An  upper-tail 
estimate  is  conceptually  above  the  99th 
percentile  of  the  cumulative  risk 
distribution.  It  represents  an  extreme 
case,  which  could  occxir  but  is  not 
probable.  The  EPA  developed  upper-tail 
estimates  by  varying  two  parameters  at 
the  same  time  using  high-end  values 
while  keeping  all  other  parameters  at 
their  mean  or  median  value.  Parameters 
were  varied  in  a  way  that  did  not 
present  inconsistencies,  such  as  low 
body  weight  and  high  intake  rate.  Also, 
combinations  of  high-end  values  for  two 
parameters  at  a  time  that  seemed 
inconsistent  or  implausible  were 
eliminated. 

Population  risk.  Descriptors  of 
population  risk  are  intended  to  convey 
information  about  the  risk  borne  by  the 
population  or  population  segment  being 
studied.  These  risk  descriptors  are  used 
to  answer  questions  concerning  the 
number  of  cases  of  a  particular  health 
effect  that  probabilistically  could  occur 
within  the  population  during  a  given 
time  f)eriod.  the  number  of  persons  or 
percent  of  the  jxipulation  above  a 
certain  risk  level  or  health  benchmark 
(e.g..  RiD  or  RfC).  and  risk  for  a 
particular  jxtpulation  segment. 

The  calculation  of  population  risk 
based  on  estimates  of  risk  for  all 
individuals  In  the  population  is  very 
data-intensive  and  such  data  are 
normally  not  available,  as  is  the  case  for 
this  analysis.  As  the  1992  EPA 
Guidelines  for  Exposure  Assessment  {57 
FR  22888,  May  29.  1992)  states: 

.  .  .  although  It  has  been  common  practice 
to  estimate  the  number  of  cases  of  disease, 
especially  cancer,  for  populations  exposed  to 
chemicals,  it  should  be  understood  that  these 
estimates  are  not  meant  to  be  accurate 
predictions  of  real  (or  actuarial)  cases  of 
disease.  The  estimate's  value  lies  in  framing 
bypolhetica]  risk  In  an  understandable  way 
rather  than  in  any  interpretation  of  the  term 
cases. 

The  population  risk  estim.stes  for  each 
exposure  route  addressed  in  this 
analysis  were  based  on  this  approach. 
The  exposure  routes  described  above 
have  associated  f)opulations  or 
subpopulations  that  are  distinct, 
although  not  necessarily  mutually 
exclusive.  For  this  analysis,  fX)pulation 
data  were  collected  to  approximate  the 
potential  number  of  individuals 
exposed  within  a  10  mile  radius  of  a 
representative  facility.  Data  were 
collected  for  land  surrounding  eight 
existing  carbamate  facibties.  Population 
distributions  within  the  eight  study 
areas  were  then  computed  using  1990 
census  tract-levelpopulation  data  to 
estimate  the  total  number  of  persons 


within  each  study  area,  as  well  as 
subpopulations.  Including  children. 

Using  these  data  and  central  tendency 
individual  risk  estimates  or  hazard 
quotients  (I.e..  the  ratio  of  the  predicted 
concentration  to  the  applicable  health 
based  level),  population  risk  estimates 
were  calculated.  However,  for 
inhalation  risk,  an  overlay  of  estimated 
concentration  in  160  sectors 
surrounding  a  facility  was  used  to  more 
accurately  estimate  population  risk. 

ii.  Bounding  Estimates  for  Individual 
Risk.  The  results  of  the  baseline 
bounding  assessment  are  provided  in 
the  risk  assessm.ent  support  document, 
"Assessment  of  Risk  from  The 
Management  of  Carbamate  Waste"'  (RTl, 
1993).  In  conducting  the  bounding 
estimates  all  input  parameters  were  set 
at  high-end  values.  The  bounding 
estimates  were  used  to  identify 
management  practice/constituent/ 
pathway  combinations  for  each  waste 
group  that  could  potentially  present  risk 
to  individuals  at  levels  of  concern.  Two 
general  results  are  of  particular 
importance  from  this  analysis.  First,  all 
food  chain  pathways  were  foimd  to 
result  in  human  health  risk  below  levels 
of  concern  for  all  constituents  In  all 
waste  groups.  Second,  EPA  developed 
bounding  risk  estimates  for  wastewaters 
and  organic  bquids  managed  in  surface 
impovindments  from  the  production  of 
carbamates,  thiocarbamates  and 
dithiocarbamates  assuming  an  unlined 
impoimdment.  Risks  exceeding  1x10-* 
or  a  hazard  quotient  of  1  were  predicted 
for  ground  water  ingestion  of 
constituents  in  waste  groups  1  and  2. 
However,  since  no  case  could  be 
documented  of  untreated  waste  from 
groups  1  and  2  currently  being  managed 
in  unlined  surface  impoundments,  this 
management  scenario  was  not  included 
for  further  evaluation  in  the  baseline 
risk  analysis. 

ill.  Risk  Estimates  by  Elxposure  Route, 
Waste  Group  and  Management  Practioa. 
This  section- discusses  baseline 
individual  and  population  risk 
estimation  for  direct  inhalation,  direct 
soil  ingestion,  indirect  soil  ingestion, 
and  ingestion  of  ground  water.  For  each 
waste  management  unit/exposure  route 
combination,  the  methodologies  used  in 
calculating  individual  and  population 
risk  and  the  resulting  risk  estimates  are 
presented.  The  waste/management 
practice7constituenty  pathway 
combinations  discussed  in  this  section 
include  only  those  with  bounding  risk 
estimates  of  1x10-*  or  greater  for 
carcinogens  and  a  hazard  quotient  of  1 
or  greater  for  noncarcinogens. 
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Direct  Inhalation 


Indhidual  risk  estimates  for  tanks. 
The  melhodolog>'  used  to  estimate  risk 
from  the  direct  inhalation  of 
contaminants  by  humans  is  based  on  the 
premise  that  humans  live  in  close 
proximity  to  a  facility  where  wastes  are 
managed  in  tanks.  The  potential  exists 
for  humans  to  be  exposed  to  hazardous 
constituents  that  volatilize  from  the 
wastes  in  the  tanks. 

For  this  analysis.  EPA  estimated  the 
typical  and  high-end  ambient  air 
concentrations  using  air  emission  and 
dispersion  models.  The  EPA  model 
CHE\roAT7  was  used  for  air  emissions, 
the  EPA  Industrial  Source  Long  Term 
model  (version  2)  {ISCLT2)  was  used  for 
emission  dispersion. 


For  each  waste  group/management 
practice/exposure  route,  Table  16 
presents  the  high-end  and  central 
tendency  risk  estimates  for  those 
constituents  identified  presenting  risk  at 
levels  of  concern  (i.e..  having  a  high-end 
risk  estimate  greater  than  or  equal  to 
1x10-*  for  carcinogens  or  a  hazard 
quotient  greater  than  or  equal  to  1  for 
noncarcinogens).  Table  16  also 
identifies  the  parameters  that 
significantly  defined  the  lower  and 
upper  boundaries  of  the  high-end  range. 

A  detailed  discussion  of  the 
methodology  used  to  estimate  exposurt 
and  the  various  air  modeling 
assumptions  and  values  of  the  input 
parameters  for  high-end  and  central 
tendency  exposures  is  found  in  the  risk 
assessment  background  document.  A 


sensitive  parameter  in  the  air  modeling 
is  the  distance  from  the  emissions 
source  to  the  receptor.  The  Agency  used 
distances  of  250  feet  and  1000  feet  to 
represent  high-end  and  central  tendency 
receptor  distances.^  respectively.  The 
Agency  specifically  requests  comments 
on  the  appropriateness  of  using  these 
distances  m  the  analysis.  The  Agency 
also  requests  comment  on  the  exposure 
assumptions  for  a  receptor  living  in  the 
vicinity  of  the  waste  streams  being 
considered  in  today's  proposal. 
Information  requested  includes  length 
of  time  an  individual  dwells  at  any  one 
residence  in  these  areas  and  the  amount 
of  time  (number  of  days  a  year,  hours 
per  day)  an  individual  spends  in  and 
around  the  residence. 


Table  16.— Individual  Risk  Estimates  for  Direct  Inhaution:  Tanks 


Management  practice 

Constituent  of  con- 
cern 

High-erxj  parameters 
single  double 

High-end  risk 
estimate 

High-end 
hazard 
quotient 

Central  tendency 

Waste  No. 

Risk  es- 
timate 

Hazard 
quotient 

Waste  Group  1   .. 

Covered  Treatment 
Tank.  Recycle. 

Tnettiylamine 

Recept.  dista-'ce'tank 
&  recept,  distance 

NA 

4-30 

NA 

1 

Waste  Group  1  .. 

Open  Tank  Storage/ 
Boiler,'Landfill  Ash. 

Methylene  Chloride 

Recept.  dist.  conc-  & 
recept.  distance. 

3E-07— 1E-06 

NA 

3E-08 

NA 

Tnethylamlne 

Recept.  distjrecept. 
distance  &  met. 
data. 

N.A 

20-40 

NA 

2 

Waste  Group  1  .. 

WWTP— Open  Quies- 
cerrt  Treatment 
Tank. 

Formaldehyde  

Quantity/tank  & 
recept.  distance. 

3E-Oe-1E-05 

NA 

6E-07 

NA 

Methylene  Chlonde 

Conc.tank  &  expo- 
sure duration. 

1 E-05— 5E-05 

NA 

3E-06 

NA 

Triethylamine 

Met  data/tank  & 
recept.  distance. 

NA 

500-2000 

NA 

200 

Waste  Group  2  .. 

WWTP— Aerated 
Tank. 

CartKXi  Disulfide  ... 

Quantity/quantity  & 
recept.  distance. 

NA 

0.4-2 

NA 

0.07 

Cartx)n  Tetra- 

Recept.  distance/ 

2E-06-7E-06 

NA 

4E-07 

NA 

chtonde. 

recept.  dist.  &  expo, 
dur. 
Ouantityquantity  & 

Chtoroform  

'  E-06— 7E-06 

NA 

2E-07 

NA 

recept.  distance 

Methyl  Chionde  

Ouantity/conc.  & 
quantity. 

4E-05— 2E-04 

NA 

7E-06 

NA 

Methyl  Ethyl  Ke- 

Recept distance/ 

NA 

0.2-1 

NA 

0.04 

tone. 

conc.  &  recept  dist. 

Methylene  Chloride 

Conc'conc.  &  quan- 
tity. 
Recept.  distance/tank 

9E-06— 6E-05  ' 

NA 

9E-07 

NA 

Pyridine  

NA 

3-20 

NA 

0.6 

&  conc. 

Triethylamine 

Recept  distance/ 
conc.  &  distance 

NA 

40-200 

NA 

7 

Waste  Group  3  .. 

Open  Tank  Storage/ 
Landfill. 

Chloroform  

Recept  distance/ 
recept.  dist.  &  expo. 
dur. 

4E-06— iE-05 

NA 

4E-07 

NA 

Mettiytene  Chtoride 

Recept.  distance/ 
recept.  dist  &  expo, 
dur. 

4E-07— 1E-06 

NA 

5E-08 

NA 

Waste  Group  4  „ 

Open  Tank  Storage/ 
Boiler 'Landfill  Ash. 

Benzene  

Recept.  distance 
recept  dist  &  expo, 
dur 

5E-05— 2E-04 

NA 

6E-06 

NA 

s  From  "Hazardous  Waste  Treatment.  Storage. 
and  Disposal  Facilities-Organic  Air  Emissions 


Standards  for  Process  Vents  an  Equipment  Leaks 
Final  Rule",  55  FR  25454.  |une  21.  1990. 


Population  risk  estimates  for  tanks. 
Tv)  estimate  the  population  risk 
associated  with  direct  inhalation  of 
volatile  constituents,  the  number  of 
individuals  that  may  potentially  be 
exposed  over  a  70  year  period  was 
estimated.  Using  tvfiical  case  exposure 
conditions,  population  nsk  was  then 
calculated  for  "ach  waste/constituent  of 
conceni/waste  mianagement  practice 
combination.  For  each  combination, 
estimates  were  made  for  individuals 


exposed  in  all  directions  (i.e.,  north, 
south,  east,  and  west)  out  to  10  miles. 
Exposure  concentrations  were  estimated 
at  0.25,  0.5, 1.0  miles  from  the  modeled 
facility  in  each  direction  and  at  1.0  mile 
incremental  distances  thereafter.  The 
number  of  exposed  individuals  in  each 
sector  is  an  average  of  the  population 
data  collected  at  eight  carbamate 
production  faciUties.  For  carcinogens, 
the  number  of  cancer  cases  occurring 
over  70  years  were  calculated  based  on 


the  individual  risk,  niunber  of  exposed 
individuals,  and  number  of  9  year 
cohorts  in  a  70  year  time  period.  For 
ncncarcinogens,  the  total  number  of 
people  exposed  to  constituent 
concentrations  greater  than  or  equal  to 
the  RfCs  were  identified.  For  each 
combination,  the  estimates  were 
summed  across  all  directions  and  out  to 
10  miles  to  obtain  the  population  risk 
(Table  17). 


Table  17.— Population  Risk  Estimates:  Tanks 


Waste  cnrtes 

Current  managemer^  pfactices 

Constituent  of  concern 

Cancer 

cases/70 
years 

People  ex- 
posed over 
RtC  per  70 
yrs 

Waste  Group  1  .. 
Waste  Group  2  .. 

Covered  Trt  Tank/Recycle 

Open  St.  Tank'Boiler'Lanclfill  Ash  .._.     _ 

WWTR— Open  Quiescent  Trt  Tank  .   __           

Open  St  TanR/Boiier;  Undfill  Ash  ...            _„     .     .       _   

WWTP— Aerated  T'l  Tank       _ 

Methylene            chtonde 
Triethylamine. 

FormaWehyde  

Methylene  chlorxJe  „ 

Triethylamine 

Chloroform  

Formaldehyde  

Methylene  cntorkte  ..~ 

Tnethylamine „ 

Methyl  chloride 

Methylene  chlonde 

Cartoon  tetrachJonde  

Chloroform  

FofmaWehyde  

Mettiyl  chlonde 

1.5E-04 

NA 

2.8E-05 

1.4E-G4 

NA 

1.4E-04 

4.8E-03 

2.8E-02 

NA 

1.3E-05 

2.3E-06 

7.7E-04 

1.2E-03 

6.2E-05 

3.4E-02 

4.4E-03 

NA 

1.9E-03 

2.3E-04 

2.7E-02 

1.4E-04 

NA 
73 
NA 
NA 
73 
NA 
NA 
NA 
54.000 
NA 
NA 
NA 
NA 
NA 
NA 

~ 

Open  St  TankA^ndfill  

Methylene  chlonde  

Tnettiylamir^e „. 

NA 
390 

Waste  Group  3  .. 

Chloroform  

Methylene  ctiloride  

Benzene  „ 

Benzene  

NA 
NA 
NA 
NA 

Waste  Group  4  .. 
Waste  Group  6  .. 

Open  St.  Tank.'Boilef/Landfill  Ash  _    „ 

Ooen  St.  TankyLandfill  

Indixidual  nsk  estimates  for  boilers. 
As  discussed  above  for  tanks,  the 
methodology  used  to  estimate  baseline 
individual  nsk  from  the  direct 
inhalation  of  contaminants  by  humans 
is  based  on  the  premise  that  humans 
hve  in  close  proximity  to  a  facility 
where  wastes  are  managed.  The 
potential  also  exists  for  humans  living 
in  close  proximity  to  a  facihty  to  be 
exposed  to  hazardous  constituents  that 
are  emitted  from  industrial  boilers, 
furnaces  or  incinerators  burning  the 
wastes. 

Results  from  air  emission  and 
dispersion  modeling  using  ISCLT2  were 
used  to  develop  boiler-specific  scaled 
modeled  air  concentrations  (SMACs)  for 
use  in  calculating  ambient  air 
concentrations,  these  scaled  modeled 
air  concentrations  represent  the 


downwind  concentrations  normalized 
by  the  feed  rate  that  would  result  if  the 
boiler  emission  rate  is  1  gram  per 
second  (g/s).  The  SMACs  were 
multiplied  by  the  waste  constituent 
concentrations,  estimations  of  the 
fraction  of  the  boiler  feed  that  the  waste 
comprised,  and  a  specified  deslruction 
and  removal  efficiency  (DRE)  to 
calculate  ambient  air  concentrations. 
The  high-end  air  concentrations  were 
estimated  based  on  high-end  waste 
constituent  concentrations  and  the 
boiler-specific  coefficient  associated 
with  the  high-end  boiler  and 
meteorological  data.  The  methodology 
used  in  calculating  the  typical  case  air 
concentrations  used  typical  case  values 
for  the  waste  constituent  concentrations 
and  boiler-specific  coefficient.  Based  on 
the  high  end  esUmales,  the  potential 


risk  posed  by  the  majority  of  the 
constituents  in  the  wastes  going  to 
boilers  is  below  levels  of  concern.  The 
only  constituent  shown  to  be  of  concern 
(i.e.,  having  a  high-end  risk  estimate 
greater  than  or  equal  to  1x10-*  for 
carcinogens  or  a  hazard  quotient  greater 
than  or  equal  to  1  for  noncarcinogens) 
is  benzene  in  waste  Croup  4.  The 
central  tendency  and  high  end  range  for 
this  constituent  are  9x10"'^  and  4x10-' 
to  1x10-*,  respectively. 

Population  risk  estimates  for  boilers. 
Using  typical  case  exposure  conditions, 
EPA  estimated  the  population  risk  for 
eacii  waste  group/constituent  of  concern 
combination  for  waste  managed  in 
boilers,  using  a  methodology  similar  to 
that  used  for  air  emissions  from  tanks 
(Table  18). 
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Waste  codes 


Waste  Group  1 
Waste  Group  2 


Waste  Group  3 
Waste  Group  4 

Waste  Group  8 


Waste  Group  9 


Waste  Group  10 


Table  1 8.— PopULATtON  Risk  Estimates:  Boilers 


Currerrt  managefr^ent  practtces 


Operi  tank  storaoe'bcMterAandfiit  as'i 
Open  tarsK  stofage/bo»*ef/landf(ii  ash 


Open  tank  storage'boiler.lancjfill  ash 
Open  tank  storagetjoiter/larxtfill  ash 

Open  tank  storageiboiler/tendfi!)  ash 


Open  tank  stofage/'boiter/landfill  ash  ... 


Open  tank  storage 'boiler ^Tandfiil  ash 


Constituent  of  concern 


Methylene  chloride  

Chtofofofm  

Methyl  chlorxJe 

Methylene  chtorkJe 

Methylerte  chionde  

Arsenic  

Benzene 

Chrorruum  

rvNJtrosodltxrf/lamine  ._. 
rvNItrosodimeOTylamine  . 

Arsen>c  

Cadmium 

Chromium 

Chrorrikjm 


Career 

cases/70 

years 


8.9E-01 
2.0E-07 
5.7E-06 

7.5E-07 
5.7E-08 
9.6E-04 
3.4E-03 
4.3E-06 
1.6E-07 
1.4E-04 
2.4E-08 
2.0E-08 
4.2E-08 
8.2E-07 


Peopte  ex- 
posed over 
RfC  per  70 
yrs 


MA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Indhidual  risk  estimates  for  landfills. 
The  equations  used  to  generate  the 
hazard  quotients  and  risk  resulting  from 
inhalation  of  vclatiles  were  consistent 
with  those  presented  in  EPA's  Risk 
Assessment  Guidance  for  Superfujid 
(RAGS  Part  B,  199U  The  central 


tendency  risk  estimates  were  derived 
from  a  30  year  average  atmospheric 
concentration  and  a  9  year  exposure 
duration.  A  30  year  exposixre  duration 
was  used  as  a  high-end  exposure 
duration  value  when  generating  the 
high-end  risk  estunates. 


Central  tendency  and  high-end  risk 
estimates  were  generated  for  those 
constituents  with  a  bounding  risk 
estimate  greater  than  1 0  - «  and  a 
bounding  hazard  quotient  estimate 
greater  than  or  equal  to  1  (Tabie  19). 


Waste  codes 


Waste  Group  3 
Waste  Group  6 


Table  19.— Individual  Baseline  Risk  From  Inhalatkdn  of  Volatiles:  Landfills 


Current  man- 
agement 
practices 


LandfiU 
LandfiH 


Constituent  of  concern 


Chlofotofm 

Methylene  chkxtde 
Ber.zene 


Risk 


High-end 


SE-06— 1E-C4 
1  E-05— 2E-05 
lE-05— 2E-05 


Central 


2E-05 
3E-06 
4E-06 


Htgh-end  parameters 


Receptor  distance  artd  exposure  duratioa 
Receptor  distance  aix!  exposure  duratioa 
Receptor  di5tar>ce  and  exposure  durat'on. 


Population  risk  estimates  for  landfills. 
Population  nsk  for  the  inhalation  of 
volatilo  emiss)ons  from  the  landftll  [9  a 
function  of  individual  risk  from 
inhalation  of  volatile  contaminants  and 
the  number  of  people  living  in  the  area 
where  exposure  will  occur.  The 
population  risks  were  based  on  centrally 
tendency  risk  estimates  for  individuals. 

A  sensitive  parameter  for  many  of  the 
landfill  pathways  is  the  volume  and 
management  of  the  wastes  sent  to  a 
landfiU.  To  calculate  the  volatile 
emissions,  waste  run-off,  and  particle 
generation,  EPA  assumed  the  disposal  of 
an  annual  quantity  for  each  waste 
stream.  The  waste  is  allowed  to  remain 
uncovered  while  the  portion  of  the 
landfill  is  active.  EPA  estimates  that  the 
landfill  disposal  depth  is  3  meters  and 
that  the  density  of  the  waste  is  150  kg/ 
m3,  a  value  resembUng  highly  organic, 
muck  soils.  EPA  requests  comments  on 
these  assumptions  or  any  data  on  these 
assumptions. 

.\s  discussed  above  regarding 
population  risk  estimates  from  direct 
inhalation,  the  number  of  people  living 
at  various  distances  from  a  facility  were 


also  evaluated  for  the  population  risk 
estimates.  A  total  of  493  people  were 
determined  to  live  within  0.3  miles  of 
the  facility.  The  central  tendency  risk 
estimates  used  in  the  baseUne  analyses 
incorporated  a  30  year  average  air 
concentration. 

The  population  risk  estimates  for 
constituents  of  concern  in  waste  group 
3  are  8x10-2  cases  over  a  70-year  period 
for  chloroform,  and  1x10 -2  cases  over  a 
70-year  period  for  methylene  chloride. 
The  population  risk  for  benzene,  the 
constituent  of  concern  in  waste  group  6, 
is  estimated  at  2x10-3  cases  over  a  70- 
year  period. 

Individual  risk  estimates  for  surface 
impoundments.  The  sludge  waste  group 
was  the  only  untreated  waste  group 
currently  being  managed  in  surface 
impoundments.  The  bounding  risk 
estimates  for  those  con.stituents  in  the 
sludge  waste  group  were  below  levels  of 
concern.  Therefore,  further  risk 
evaluations  were  not  required. 

Population  risks  estimates  for  surface 
impoundments.  The  bounding  risk 
estimates  did  not  indicate  any 
constituents  of  concem.  Therefore, 


further  risk  evaluations  were  not 

required. 

Direct  Soil  Ingestion 

Individual  risk  estimates  for  landfills. 
The  equations  used  to  quantify  risks 
resulting  from  ingestion  of 
contaminated  soil  are  consistent  with 
those  soil  ingestion  risk  equations 
contained  in  EPA  RAGS  Part  B.  The 
exposure  durations  of  9  years  and  30 
years  were  used  to  represent  central 
tendency  and  high-end.  Obviously,  this 
exposure  duration  could  occur  during 
various  stages  of  life.  For  this  analysis, 
it  was  assumed  that  6  years  of  the 
exposure  period  was  during  childhood 
when  soil  ingestion  is  estimated  to  be 
highest  This  is  consistent  with  the 
RAGS  Part  B  methodology. 

The  risk  estimates  for  this  pathway 
are  sensitive  to  the  amount  of  the  waste 
that  L'avels  from  the  landfill  to  cff-sito 
receptors  either  through  run  off  or 
deposition  of  wind-blouTi  particulates. 
EPA  assumed  that  landfills  do  not  have 
run-off  controls  or  that  the  local  terrain, 
roads,  or  other  engineered  controls  do 
not  channel  run-off  from  residences. 


9830 


Federal  Register  /  Vol.  59,  No.  40  /  Tuesday.  March  1.  1994  /  Proposed  Rules 


The  Agency  requests  comment  on  these 
assumptions  and  data  on  these 
parameters. 


Central  tendency  and  high-end  risk 
estimates  were  generated  for  those 
constituents  identified  at  levels  of 
concern  from  the  bounding  risk  analysis 
(Table  20). 


Table  20.— individual  Baseline  Risk  From  Direct  and  Indirect  Soil  Ingestion 


Waste  codes 

Current  manage- 
ment practices 

Constituent  of  concern 

Risk  Of  hazard 

High  end  parameters 

High  end 

Central 

Waste  Group  3  . 
Waste  Group  6  . 

Waste  Grcup9  . 

Landfill  

Met^ylene  chJonde  .... 

EPTC  

Molinate  

Arsenic 

Antimony „ 

Zinc 

1E-07— 2E-07 

4-9 

20-40 

3E-O6-^E-06 

600-1000 

1-2 

NA 
2 

10 

1E-06 

300 

0.4 

Sol  mixing  depth  and  soil  intake  rate. 

Landfill  

Landfill  

Constituent  concentration  and  soil  intake  rate. 
Soil  mixing  depth  and  soil  intake  rate. 
Exposure  duration  and  soil  intake  rate. 
Constituent  concentration  and  soti  intake  rate. 
Constituent  concentration  and  soil  intake  rate. 

Population  risk  estimates  for  landfills. 
Population  risk  estimates  for  soil 
if.g^stion  were  not  evaluated.  The  EPA 
concluded  that  the  general  population 
in  the  vicinity  of  the  faciUties  would  not 
have  access  to  the  facilities.  Therefore, 
the  direct  soil  ingestion  route  was  not 
coQsidered  an  e.xposure  scenario 
u  Miranting  population  risk  estimates. 

Indirect  Soil  Ingestion 

Indmdual  risk  estimates  for  landfills. 
The  same  risk  estimation  methodology 
used  to  calculate  risks  from  direct  soil 
ingestion  was  used  to  calculate  risks 
resulting  from  indirect  soil  ingestion. 
This  scenario  considered  soil  that  had 
eroded  from  the  site  to  a  nearby  field. 
Central  tendency  and  high-end  risk 
cstim.ates  were  generated  for  those 
constituents  with  bounding  risk 
estimates  greater  than  or  equal  to  10 ** 
or  hazard  quotients  greater  than  or  equal 
to  1  (Table  20). 


Ingestion  of  Ground  Water 

Indnidual  risk  estimates  for  landfills. 
The  equations  used  to  calculate  risk 
resulting  from  the  ingestion  of 
contaminated  ground  water  were 
consistent  with  those  presented  in 
EPA's  RAGS  Part  B.  The  ground-water 
concentration  used  in  the  central 
tendency  and  high-end  risk  estimates 
reflects  a  30  year  average  ground-water 
concentration.  The  Multimedia 
Exposure  Assessment  Model 
(MU1.TIMED).  an  EPA  analytical  model, 
was  used  to  estimate  the  various 
contaminants  at  specific  receptor  points 
downgradient  from  the  source  for  a 
variety  of  scenarios.  A  full  discussion  of 
the  model  and  inputs  used  for  this 
analysis  is  contained  in  the  report. 
"Assessment  of  Risk  from  the 
Management  of  Carbamate  Waste"  (RTI, 
1993),  which  is  available  in  the  docket 
for  this  proposed  rule.  See  ADDRESSES 
section. 

Central  tendency  and  high-end  risk 
estimates  were  generated  for  those 


constituents  with  bounding  risk 
estimates  greater  than  or  equal  to  10  -* 
or  hazard  quotients  greater  than  or  equal 
to  1  (Table  21). 

The  groundwater  modeling  analysis 
assumes  that  groundwater 
contamination  results  from  the  disposal 
of  waste  in  an  on-site  unlined  landfill. 
The  Agency  collected  data  on  well  use 
surrounding  the  facility  in  all  directions 
and  assumed  that  the  nearest  wells  are 
always  downgradient  of  these  facilities. 
The  analysis  further  assumes  that 
groundwater  downgradient  of  the  source 
may  be  used  for  dnnking  water,  these 
wells  are  on  the  centerline  of  the  plume, 
and  these  wells  draw  from  only  the 
uppermost  aquifer.  Given  the  current 
practice  that  most  Cfu^bamate  sludges 
and  waste  solids  are  disposed  at  off-site 
landfills,  the  Agenc\'  requests  comments 
on  the  appropriateness  of  its 
assumptions,  the  resulting  risk 
estimates,  and  the  data  used  by  the 
Agency. 


Table  21.— Individual  Risk  Estimates  From  Ground-Water  Ingestion:  Landfills 


Waste  Code 

Current  man- 
agement 
practice 

Constituent  of  concern 

Risk  or  hazard 

High  End  parameters 

High  end 

Central 

Waste  Group  3  . 
W  aste  Group  6  . 

Landfill  

Landfill  

Chloroform 

Methylene  chloride  .... 
Benzene  

EPTC 

Molinate  

1E-07— 3E-07 

3E-06-9E-06 
5E-07— 2E-06 

10-50 

60-70 

1E-08 

2E-07 
3E-08 

0.1 

0.6 

Landfill   area/leachate  concJrecharge   rate/infiltration 

rate  &  distance  to  well. 
Distance  to  well  and  exposure  duration. 
Landfill    arealeachiate    concrecharge    rate.'infiltration 

rate  and  distance  to  well. 
Landfill   area/leachate   conc/recharge   rate/infittratlon 

rate  a.-id  distance  to  well. 
Distance  to  well  and  neutral  hydrolysis  rate. 

fopulation  risk  estimates  for  landfills. 
In  conducting  this  analysis,  EP.A 
estimated  the  risk  to  the  exposed 
population  from  ingestion  of  ground- 
watpr  based  on  the  estimates  of  the 
population  using  water  from  public  or 
pr.vate  wells  and  individual  risk 
estimates.  Population  risk  estimates 


were  generated  for  those  constituents 
which  were  quantitatively  analyzed  for 
the  ground-water  exposure  route. 

The  number  of  people  using  well 
water  was  estimated  from  the  results  of 
a  land-use  survey  around  8  carbamate 
production  facilities.  For  most  of  the 
states  in  which  the  study  areas  are 


located,  little  information  was  available 
on  private  well-use. 

To  characterize  the  spatial 
distribution  of  well-water  use,  EPA 
contacted  public  works  officials  from 
the  urban  centers  nearest  the  study  areas 
to  determine  which  portions  of  the 
study  areas  were  served  by  their 
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municipal  facilities.  These  officials  were 
then  asked  whether  those  areas  not 
served  by  their  public  water  systems  are 
likely  to  be  on  private  wells,  or  whether 
other  smaller  public  utilities  serve  those 
areas. 

For  those  areas  where  smaller  public 
utibties  were  in  operation,  those 
utihties  were  contacted.  Representatives 
for  those  smaller  utilities  (usually 
serving  rural  areas  adjacent  to  urban 
centers)  were  asked  whether  they  use 
well  water,  or  pipe  in  water  from  the 
larger  municipalities  nearby.  In 
addition,  the  smaller  public  utiHties 
were  asked  whether  those  areas  not 
receiving  their  service  are  on  private 
wells.  Through  this  process,  it  was 
possible  to  identify  those  areas  likely  to 
b-e  on  well  water  (both  private  and 
public)  and  those  areas  likely  to  be  on 
non-weil  water. 

The  land-use  survey  was  also  used  to 
determme  the  location  of  the  well 
closest  to  each  of  the  facilities  evaluated 
in  the  survey.  The  average  of  the  well 
location  point  closest  to  each  facility 
was  approximately  3.7  miles  (5.985  m). 
This  distance  to  the  ground  water 
exposure  point  was  used  to  generate  the 
central  tendency  risk  estimates  required 
for  the  population  risk  estimates.  The 
survey  results  also  indicate  that  there  is 
a  total  of  672  people  within  a  3.7  mile 
radius  of  the  site  who  use  either  public 
or  private  wells  as  their  drinking  water 
source.  The  ground  water  concentration 
used  to  calculate  the  risk  represents  a 
70-year  average  ground  water 
concentration. 

The  population  risk  estimates  for  the 
constituents  of  concern  in  waste  group 
3  are  1x10  -  s  cases  over  a  70-year  period 
for  chloroform  and  2>10-*  cases  over  a 
70-year  period  for  methylene  chloride. 
For  waste  group  6,  the  total  number  of 
cases  per  70- year  period  resulting  from 
benzene-contaminated  ground  water  is 
estimated  at  4x10  - '.  The  other 
constituents  in  this  waste  stream  which 
were  analyzed,  eptam  (EPTC),  molinate. 
and  toluene  had  hazard  quotients  less 
than  1  and  were  net  analyzed  further. 
The  population  risk  posed  by  the 
constituent  of  concern  in  waste  group  9, 
arsenic  was  not  significant. 

6.  Estimating  Hazard  Quotients:  Dose 
Response  Risk  Assessment  Techniques 
for  Noncancer  Endpolnts 

Table  11  contains  RfDs,  RfCs,  and 
observed  toxic  effects  for  constituents 
detected  in  carbamate  wastes.  Because 
the  noncarclnogens  EPTC  (eptam), 
triethylamine,  and  ziram  were 
significant  to  the  Agency's  risk 
assessment,  the  Agency  ia  seeking  to 
further  quantify  the  probability  of 
advene  effects  resiiltiikg  from  exposures 


to  these  chemicals  at  levels  above 
hazard  quotients.  Elxposure  above  the 
hazard  quotient  is  viewed  by  the 
Agency  to  provide  an  indication  that 
adverse  effects  similar  to  those  observed 
in  animal  studies  could  also  be  observed 
in  the  exposed  hirnian  population. 
However,  the  hkehhood  of  particular 
effects  above  the  RfD  or  RfC  cannot  be 
effectively  predicted.  The  Agency  is 
considering  using  logistic  regression  on 
ordered  categories  (i.e.,  categorical 
regression  analysis)  to  provide  estimates 
of  risks  at  exposure  levels  above  the  RfD 
or  RfC,  and  for  the  probability  of 
adverse  population  effects.  The 
following  sections  present  an  overview 
of  dose-response  assessment  and 
categorical  regression.  A  more  detailed 
discussion  of  the  categorical  regression 
methodology  is  found  in  a  paper  Using 
Categorical  Regression  Instead  of  a 
NOEAL  to  Characterize  a  Toxicologist's 
Judgment  in  Noncancer  Risk 
Assessment  by  Richard  C.  Hertzberg. 
Ph.D.  and  Michael  L.  Dourson,  Ph.D.  of 
EPA's  Environmental  Criteria  and 
Assessment  Office.  This  paper  is 
available  in  the  docket  supporting  this 
proposal.  See  "ADDRESSES"  section. 

Dose-Response  Assessment.  Dose- 
response  assessment  follows  hazard 
identification  La  the  risk  assessment 
process  as  defined  by  the  National 
Academy  of  Sciences  (1983).  Dose- 
response  assessment  involves  the 
quantitative  evaluation  of  to.xicity  data 
to  determine  the  like  incidence  of  the 
associated  effects  in  humans.  The 
information  available  for  dose-response 
assessment  ranges  from  well-conducted 
and  controlled  studies  on  human 
exposures,  epidemiology  studies  with 
large  numbers  of  subjects  and  well- 
characterized  exposures,  and  supportive 
studies  in  several  animal  species,  to  a 
lack  of  human  and  animal  toxicity  data 
with  only  structure-acti%ity 
relationships  to  guide  the  evaluation.  In 
any  case,  the  Agency  considers  all 
pertinent  studies  in  this  process. 
However,  only  data  of  sufficient  quality 
are  used  in  the  dose-response 
assessment  of  a  chemical. 

The  Chronic  Reference  Dose  (RfD), 
and  Reference  Concentration  (RfC). 
Given  at  least  a  moderate  amount  of 
to.xicity  data,  one  risk  assessment  goal  is 
to  determine  a  level  of  daily  exposure 
that  is  likely  to  be  without  an 
appreciable  risk  of  deleterious  effects 
during  a  Ufetime.  The  Agency's 
Reference  Dose  (RfD)  and  Reference 
Concentration  (RfC)  approaches  strive  to 
include  scientific  considerations  in  their 
determination. 

The  Agency  defines  the  chronic  RfD 
as  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of 


magnitude)  of  a  daily  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  Hkely  to  be  without 
an  appreciable  risk  of  deleterious  etTects 
during  a  Hfetime.  In  addition,  the 
Agency  is  also  using  this  model  for 
inhalation  exposures  and  similarly 
defines  a  Reference  Concentration  (RfQ. 

The  RfD  and  RfC  are  usehil  as 
reference  points  for  gauging  the 
potential  effects  of  other  doses  and  for 
estimating  hazard  quotients.  Doses  at 
the  RfD  or  less  (consistent  with  hazard 
quotients  of  1  or  less)  are  not  hkely  to 
be  associated  with  any  health  risks,  and 
are,  therefore,  assumed  hkely  to  be  of 
little  regulatory  concern.  In  contrast,  as 
the  amount  and  frequency  of  exposures 
exceeding  the  RfD  increase  (or  the 
hazard  quotient  exceeds  1).  the 
probability  that  adverse  effects  may  be 
observed  in  a  human  population  also 
increases.  However,  the  conclusion  that 
all  doses  below  the  RfD  are  acceptable 
and  that  all  doses  in  excess  of  the  RfD 
are  unacceptable  cannot  be  categorically 
stated  because  these  models  cannot 
effectively  predict  the  Ukelihood  of 
particular  effects  above  the  RfD  or  RfC 

Another  risk  assessment  goal  is  to 
determine  or  estunate  the  likely  human 
response  to  various  exposure  levels  of  a 
particular  contaminant.  For  carcinogens, 
a  dose-response  model  is  appropriate  if 
sufficient  data  exist.  Dose  response 
models  for  noncancer  endpoints  are  just 
now  starting  to  be  used.  The  next 
section  highlights  a  new  procedure, 
categorical  regression,  for  which  the 
Agency  asks  for  comments.  The  Agency 
is  interested  in  receiving  comments  on 
the  categorical  regression  technique  as 
applied  to  estimating  the  probability  of 
effect  above  a  benchmark  level,  and  also 
on  the  appropriateness  of  using  this 
technique  in  a  hazardous  waste  listing 
determination. 

CategoricaJ  Regression.  The  categories 
of  response  used  in  the  analysis 
correspond  to  the  RfD  and  RiC 
derivation:  no-observed-effect  level 
(NOEL)  =  exposure  level  at  which  no 
effects  were  observed;  NOAEL  = 
exposure  at  which  no  adverse  effects 
were  observed;  AEL  =  exposure  at 
which  mild  to  moderate  adverse  eflects 
were  observed;  PEL  =  ex"posure  at  which 
severe  (frank)  effects  were  observed. 
Categorical  regression  procedures  can  be 
used  to  model  the  probabihties  of  these 
four  categories  occurring  as  a  function 
of  exposure  level  expressed  as  the 
logarithm  of  human  equivalent  dose  or 
human  equivalent  concentration  and 
duration  of  exposure  expressed  as  a 
proportion  of  life  span.  For  each  of  the 
compounds  studied  by  this  technique,  a 
second  data  set  is  constructed  by 
Identifying  and  censoring  "unrehable"* 
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NOELs  or  NOAELs  from  each  data  set; 
these  "censored"  studies  would  not 
include  measurement  of  sensitive 
toxicologic  endpoints  shovN-n  to  be  of 
interest,  or  were  studies  that  tested 
clearly  insensitive  species. 

The  categorical  regression  model  is 
described  as  follows;  Given  a  categorical 
response  variable  where  the  K  categories 
are  ordered  in  some  fashion,  the 
outcomes  can  be  expressed  as  numbers 
1    .   .  K  (eg..  Y^UNOEL),  Y=2(N0AEL), 
Y-JtAET).  Y=4{FEL))  Categorical 
regression  can  be  used  to  express  the 
relationship  between  category  (Y)  and 
an  explanator)'  variable  (X)  and  to 
estimate,  at  a  specified  value  of  X,  the 
probabihty  of  the  occurrence  of  a 


particular  response  category  {Y=i).  The 
final  3-  and  4-category  regression 
equations  can  be  used  to  estimate  the 
risk  of  a  dose  above  the  RfD  or  a 
concentration  above  the  RfC. 

7.  Ecological  Risk  Assessment 

The  degree  to  which  the  constituents 
in  a  waste  or  any  degradation  product 
of  the  constituents  bioaccumulates  in 
ecosystems,  and  poses  ecological  risks 
when  improperly  treated,  stored  or 
disposed  of,  or  otherwise  managed  are 
also  considered  in  the  Agency's  listing 
determinations.  See  40  CFR 
261.11(a)(3).  The  measure  of  a 
chemicals  tendency  to  bioconcentrate  is 
expressed  as  a  bioconcentration  factor 

Table  22.— Bioconcentration  Factors 


(BCF).  The  BCF  is  calculated  by 
dividing  the  concentration  of  the 
chemical  in  exposed  organism's  tissues 
by  the  concentration  of  the  chemical  in 
the  exposure  medium.  The  values 
calculated  are  normalized  to  a  3%  lipid 
content  (typical  to  fish)  for  comparison. 
The  higher  the  BCF,  the  greater  the 
potential  for  bioconcentration  to  levels 
which  would  have  ecological  effects  or 
pose  risks  to  humans  through 
consumption.  Table  22  presents  BCFs 
for  selected  carbamate  products.  A 
number  of  carbamate  chemicals  show 
significant  potential  to  bioaccumulate  if 
wastes  containing  these  chemicals  wore 
to  be  mismanaged. 


CAS' 


Common  name 


EstliT>ated 

bioconcentration 

factor  (BCF)  3% 

lipid 


116-06-3 

1646-8&-1 

337-71-1 

20C8-11-5 

63-2&-2 

f562r-e6-2 

l0'-21-3 

759-94^ 

2212-67-1 

114-26-1 

122^2-9 

28249-77-6 

23564-C5-8 

2303 '-17^ 


Akjicarb  

Aidicarb  sulfone  (Aldoxycarb) 

Asulam  

Bulylate  

Cart)aryl  

Cart»<uran  

CWoropropham  

EPTC  (Eptam)  

Molinate  

Propoxur  

Propham  

Thiobencart) 

Thiophanate-methyl  

Triallate  


3.03 
1 

1.22 
730 
30.5 
35.8 
241 
171 
882 
7.02 
45 
179 

7.31 
970 


Screening  methodology.  The  EPA 
performed  a  screening  analysis  for 
ecological  risk  based  on  waste  stream 
description,  waste  management 
practice,  and  reasonable  release 
scenarios.  Chemical  properties  of  the 
waste  groups  were  another  key 
component  in  determining  ecological 
exposure  routes.  For  example,  given  the 
fact  that  most  of  the  chemical 
constituents  had  low  BCFs,  an  estimate 
of  exposure  to  chemicals  that 
bioaccumulate  up  the  food  chain  was 
not  necessary  for  most  constituents. 
Taking  into  account  current  waste 
management  practices,  reasonable 
release  scenanos  were  established  only 
for  those  waste  streams  going  to 
landfills  (Waste  Groups  3,  6,  9,  and 
Sludges).  The  remaining  waste  streams 
a.-e  managed  in  wastewater  treatment 
plants  (WIVTP)  and  on-site  treatment 
tanks,  therefore  significant  releases  to 
either  aquatic  or  terrestrial  ecosystems 
are  not  likely.  Examples  of  relevant 
ecological  exposure  routes  stemming 
from  landfills  include 

•  Direct  contact  with  contaminated 
soil  and  surface  water  that  has  been 


contaminated  by  overland  runoff  or  by 
air  particle  deposition,  or  by  ground- 
water that  was  contaminated  as  a  result 
of  landfill  leachate; 

•  Direct  ingestion  of  contaminated 
soil  or  surface  water  that  has  been 
contaminated  by  overland  runoff,  or  by 
air  particle  deposition,  or  by  ground- 
water that  was  contaminated  as  a  result 
of  landfill  leachate. 

Aquatic  ecosystems.  A  comparison  of 
waste  stream  chemical  concentrations  to 
their  respective  aquatic  benchmarks, 
such  as  ambient  water  quality  criteria 
and  LCSOs,  was  used  as  an  initial 
screening  to  isolate  chemicals  of 
potential  ecological  concern.  Those 
chemicals  whose  waste  stream 
concentrations  exceeded  their  aquatic 
benchmark,  wore  then  modeled  through 
various  pathways  to  estimate  surface 
water  (river)  concentrations  of  the 
chemical.  Only  Ziram  in  waste  group  9 
appears  at  levels  of  concern  in  surface 
waters  through  the  pathways  modeled. 
Wastes  solids  from  the  production  of  the 
dithiocarbamate  ziram  were  modeled  to 
exceed  the  LC50  of  trout  by  11.9  fold  for 
possible  air  to  overland  transport  of 


solids  to  surface  waters,  and  by  8.9  fold 
for  overland  transport  to  surface  waters. 
The  Agency  concludes  that  solids  from  ■ 
the  production  of  similar 
dithiocarbamate  products  would  present 
similar  hazards,  because  of  the  acute 
aquatic  toxicity  exhibited  by 
dithiocarbamates  as  a  chemical  class. 

Terrestrial  ecosystems.  A  comparison 
of  waste  group  concentrations  of 
chemicals  to  their  respective  terrestrial 
benchmarks  was  used  as  an  initial 
screening  to  isolate  the  chemicals  of 
potential  concern.  Those  chemicals 
whose  waste  stream  concentrations 
exceeded  their  terrestrial  benchmark, 
were  identified  as  constituents  of 
concern.  Modeling  was  conducted  for 
each  of  these  constituents  through 
various  pathways  to  estimate  exposure 
concentrations.  Since  terrestrial 
organisms  could  be  exposed  through 
several  media,  chemical  concentrations 
were  estimated  in  soil,  in  fish,  and  in 
river  water.  A  comparison  was  made  of 
the  estimated  media  concentrations  of 
constituents  to  five  types  of  terrestrial 
toxicity  data:  lowest  observable  adverse 
effect  level  (LOAEL)  pertaining  mostly 
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to  rat  species,  oral  LD50  for  rat,  dermal 
LD\o  for  rabbit,  bird  LDv>  for  a  varipty 
of  avian  species,  and  reproductive  TDu) 
(the  toxic  dose  having  the  lowest  effect) 
for  rats. 

Several  constituents  are  present  in  the 
media  at  concentrations  that  exceed 
their  respective  terrestrial  benchmark. 
Carbofuran  in  waste  group  3  presents  a 
potential  hazard  to  birds,  as  soil 
concentrations  are  estimated  to  be  abo » e 


the  avian  LDi<,-,.  Bensulide,  EPTC 
(eptam),  vernolate,  butvlafe  and 
molinate  m  waste  group  6  present 
potential  hazards  to  mammals,  as  soil 
concentrations  exceed  both  oral  and 
dermal  LD\f,s  and  other  cntena.  Ln  was'e 
group  9.  zirani,  molvbdenum, 
dibutylanune,  dimethvlamine,  antimony 
and  zinc  are  estimated  to  be  present  in 
soils  and  food  chain  pathways  at  levels 
that  may  present  a  hazard  to  both 


mammals  and  birds.  Table  23  presents 
the  results  of 'his  screening  analysis  for 

terrestrial  toxicity. 

EPA  was  unable  to  thoroughly  assess 
exposures  of  particular  animal  species, 
their  t>€havioral  habits,  and  the  complex 
relationships  within  their  ecosvsteras, 
\n  order  to  quantify  the  ttTr^-'strial  risk 
from  carbamate  waste. 
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8.  Summar)'  of  Basis  for  Listing  For 
Additional  K  Listings  and  Other 
Considerations 

EPA's  decision  to  propose  additional 
hazardous  waste  listings  represents  a 
determination  by  the  Agency  that  six 
carbamate  wastes  (identified  as  K156 
through  K161)  meet  the  criteria  for 
listing. as  hazardous  wastes  presented  in 
40  CFR  261.11.  Consequently,  EPA  is 
proposing  to  add  these  6  wastes  to  the 
list  of  hazardous  wastes  from  specific 
sources  contained  in  40  CFR  261.32. 
K156  through  K161  wastes  typically  and 
frequently  contain  mobile  and  persistent 
hazardous  constituents  at  levels  such 
that  concentrations  of  these  constituents 
at  human  or  environmental  receptors 
may  exceed  one  or  more  human  or 
environmental  health-based  levels 
(HBLs)  if  the  wastes  are  improperly 
managed.  The  high  concentrations  of 
hazardous  constituents  in  these  wastes, 
the  mobility  and  persistence  of  the 
constituents  of  concern,  and  the 
estimated  risks  associated  with  tliose 
constituents  satisfy  the  criteria  set  forth 
in  40  CFR  261.11  for  listing  a  waste  as 
hazardous  and  provide  the  basis  for 
listing  these  wastes  as  hazardous.  EPA 
is  proposing  that  these  wastes  from 
carbamate  production  be  Usted  as 
hazardous  and  subject  to  the 
requirements  of  40  CFR  parts  124.  262- 
266,  268.  270,  and  271  since  they  are 
capable  of  posing  a  threat  to  human 
health  and  the  environment  when 
improperly  treated,  stored,  transported, 
disposed  of.  or  otherwise  handled. 

As  described  in  more  detail  below, 
these  wastes  frequently  contain 
significant  concentrations  of  product 
material  and  raw  materials  listed  in 
Appendix  Mil  of  40  CFR  part  261. 
These  compounds  may  present  a  threat 
to  human  health  and  the  environment  if 
mismanaged  due  to  their  toxicity, 
mobility,  and  persistence.  These 
constituents  may  be  carcinogenic, 
mutagenic,  and/or  cause  other  chronic 
systemic  effects  if  mismanaged.  Some  of 
these  constituents  are  highly  persistent 
and  are  mobile  in  the  environment 
based  on  their  physical  properties  and 
evidence  from  damage  incidents  studies 
collected  by  the  Agency. 

EPA  in  its  risk  analysis  attempted  to 
quantify  the  magnitude  of  the  risk  posed 
by  plausible  mismanagement  of  each  of 
the  waste  groupings.  EPA  also  notes  that 
significant  toxicological  data  gaps  exist 
for  all  wastes,  precluding  a  full 
accounting  of  the  total  risk  from 
plausible  waste  mismanagement  and 
from  possible  additive  or  synergistic 
interactions.  The  Agency  was  able  to 
calculate  risks  for  only  those 
constituents  of  concern  for  which 


health-based  numbers  were  available. 
All  these  wastes  contain  significant 
quantities  or  percent  levels  of  chemicals 
which  have  limited  toxicological  data 
from  which  health-based  numbers  can 
not  be  developed. 

The  Agency  requests  comment  on  the 
basis  for  listing  these  wastes.  EPA  also 
requests  comment  on  the  data  obtained 
for  use  in  this  listing  determination.^e 
methodology  and  the  assump^ons  us^ 
in  the  risk  assessment,  and  on  the 
Agency's  decision  to  list  these  waste 
streams.  Specifically,  the  Agency 
requests  comments  on  the  assumptions 
used  in  the  risk  assessment  which  are 
highlighted  in  Section  in.C.5  of  this 
preamble.  In  particular,  the  Agency 
requests  comments  on  the  assumptions 
pertaining  to  characterization  of  the 
wastes,  the  distances  from  where  the 
waste  is  managed  to  a  receptor,  the 
operating  management  practices  for 
carbamate  wastes  disposed  in  a  landfill, 
and  the  exposure  frequencies  and 
durations  assumed  at  a  receptor. 

The  Agency  also  requests  comments 
on  the  option  of  not  listing  these  waste 
streams.  The  Agency  requests  comments 
on  the  use  of  carbamate  active 
ingredient  damage  information  in 
assessing  the  potential  damage  from  the 
mismanagement  of  carbamate  waste 
streams  and  on  the  relevance  of  the 
historical  record  on  management  of 
these  waste  streams.  In  addition.  EPA 
recognizes  the  volumes  of  some  of  the 
carbamate  waste  streams  are  relatively 
low  and  the  Agency  requests  comment 
on  whether  and  how  they  should  be 
addressed  in  this  listing.  The  Agency 
requests  comments  on  whether  existing 
or  potential  regulations  under  the  Clean 
Air  Act  (CAA)  or  Clean  Water  Act 
(CWA).  if  promulgated,  would  reduce 
incremental  risks  from  the 
mismanagement  of  carbamate  wastes 
significantly  to  warrant  not  listing  these 
wastes.  Finally,  the  Agency  also  solicits 
comments  on  the  methodology  and 
assumptions  used  in  the  risk 
assessment.  The  Agency's  risk 
assessment  finds  that  the  central 
tendency  risk  estimates  are  on  the  order 
of  one  in  a  million,  with  high  end 
individual  risk  estimates  falling  in  the 
range  of  10"  to  10 -6.  EPA  requests 
comments  on  the  representativeness  of 
these  high-end  scenarios  and  on  the 
merits  of  alternative  risk  management 
strategies  including  decisions  to  list  and 
not  to  list  these  waste  streams. 

The  following  provides  a  summary  of 
the  rationale  for  each  of  the  proposed 
listings  based  on  EPA's  consideration  of 
the  criteria  for  listing  set  forth  in  40  CFR 
261.11.  The  supporting  data  and 
specific  results  of  the  risk  assessment 
are  presented  elsewhere  in  this 


preamble.  Results  of  the  Agency's  risk 
assessment  estimating  individual  high- 
end  and  central  tendency  estimates  and 
population  estimates  arc  presented  in 
Section  III  of  this  preamble. 

K156  Carbamate  Organic  Wastes. 
From  the  carbamate/carbamoyl  oxime 
segment  of  the  industry,  the  Agency  is 
proposing  to  list  organic  wastes 
(inclufi^g  heav7  ends,  still  bottom.s, 
light  eMs,  spent  solvents,  filtrates,  and 
dfecantates)  as  Hazardous  Waste  Number 
K156.  K156  wastes  frequently  contain  ~^ 
high  concentrations  of  volatile  solvents^ 
such  as  methylene  chloride,  m.ethyl 
chloride,  pyTidine.  and  methyl  ethyl 
ketone,  and  highly  toxic  produces  such 
as  carbaryl  and  carbofuran.  For  K156 
wastes,  the  prim.ary  pathway  of  concern 
was  found  to  be  air  emissions  and 
subsequent  transport  to  nrarby  residents 
from  the  plausible  mismanagement  in 
open  tanks.  The  high-end  individual 
exposures  were  estimated  to  present 
cancer  risks  above  a  10    *■  level,  as  well 
as  non-cancer  effects  based  on 
exposures  above  reference 
concentrations.  The  Agency  has  also 
collected  damage  resource  information 
showing  the  toxicity  to  wildlife  of 
carbamate  active  ingredients  such  as 
those  found  in  these  wastes  resulting 
from  their  misuse  or  mismanagement. 

K157  Carbamate  IVasfewafers.  K157 
wastes  frequently  contain  high 
concentrations  of  volatile  solvents  such 
as  acetone,  aicetonitrile.  acetophenone, 
aniline,  benzene,  chlorobenzene. 
chloroform,  o-dichlorobenzene,  hexane. 
methanol,  methomyl.  methyl  ethyl 
ketone,  methyl  isobutyl  ketone, 
methylene  chloride,  naphthalene, 
phenol,  pyridine,  toluene, 
triethylamine,  and.  xylene  as  well  as 
toxic  products  including  benomyl. 
carbaryl.  carbendazim.  carbofuran.  and 
carbosulfan.  The  risk  assessment 
primary  pathway  of  concern  was  found 
to  be  air  emissions  from  management  in 
aerated  tanks.  In  this  scenario,  the  high- 
end  individual  exposure  from  volatile 
solvents  were  estimated  to  present 
inhalation  cancer  risks  above  a  10  -  <> 
level  and  non-cancer  effects  based  on 
exposures  above  reference 
concentrations.  The  Agency  has 
collected  damage  information  showing 
toxicity  to  wildlife  from  carbamate 
active  ingredients  such  as  those  found 
in  these  wastes  resulting  from  the 
misuse  or  mismanagement  of  these 
chemicals. 

In  the  case  of  wastewaters  proposed 
for  listing  as  K157.  air  emissions  from 
current  management  practices  were 
found  to  present  substantive  high-end 
.  individual  cancer  risks,  as  well  as  non- 
cancer  effects.  In  order  to  control  and 
reduce  these  emissions,  a  number  of 
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possible  options  were  considered  by  the 
Agency.  The  Agency  believes  that 
industry  should  implement  cost- 
effective  source  reduction  efforts  to 
reduce  the  volume  and  toxicity  of  the 
wastes  that  pose  these  risks  through 
chemical  substitution,  process  changes, 
or  other  measures  that  could  result  in 
the  greater  recovery  and  reuse  cf  volatile 
chemicals  In  the  original  production 
process  to  reduce  the  risks.  Where 
process  changes  are  not  cost-effective, 
the  Agency  believes  cost-efTective 
controls  should  be  installed  to  capture 
these  emissions  for  reuse  or  off-site 
recycling. 

Air  emissions  from  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDFs)  can  be  addressed  by 
regulations  under  RCRA  3004(nl. 
Currently,  standards  are  In  place  for 
process  vents  and  equipment  leaks 
(subparts  AA  and  BB  of  40  CFR  part  254 
and  part  265)  Regulations  to  control  air 
emissions  from  tanks,  surface 
impoundments,  containers,  and  certain 
miscellaneous  units  were  proposed  July 
22,  1991  (56  FR  33490).  This  proposal 
would  add  part  CC  air  emission 
requirements  to  40  CFR  part  264  and 
part  265.  However,  under  40  CFR 
264.1(g)(6)  and  265  l(c)(10),  wastewater 
treatment  units  which  employ  tanks  and 
are  subject  to  regulation  under  either 
section  402  or  307(b)  of  the  Clean  Water 
Act  are  not  subject  to  cither  the  part  264 
or  265  standards,  and,  as  such,  would 
not  be  subject  to  Lbe  CC  regulations 
when  promulgated  as  a  Siial  rale.  As  a 
resuh.  listing  these  wastes  as  hazardous 
without  also  changing  existing 
Exemptions  from  waste  management 
rules  can  not  mitigate  the  risks  found, 
since  the  current  exemptions  would  also 
prevent  application  of  part  CC  air 
emission  standards,  when  finahzed,  to 
these  units.  As  EP.\  stated  when  it 
promulgated  the  limited  permitting 
exemption,  these  exemptions  "were 
intended  to  reduce  the  regulatory 
burden  on  a  class  of  facilities  which 
pose  less  of  a  risk  to  human  health  and 
the  environment  than  other  types  of 
hazardous  waste  management  facilities" 
(47  FR  4706).  Removal  cf  these 
exemptions  as  a  means  to  control  the  air 
emi<is!ons  from  this  one  industry  group 
would  defeat  this  purpose,  and 
necessitate  the  resource- intensive 
permitting  of  thousands  of  low  risk 
facilities.  The  Agency  is  not  at  this  time 
proposing  to  remove  or  amend  40  CFR 
264.1(g)i6)  and  264.1(cHlO).  However. 
the  Agency  is  exploring  additional 
options  to  control  air  emissions  from 
such  facilities. 

As  an  ahemative  to  listing  this 
wastewater  stream  as  hazardous  and 
subjecting  them  to  the  management 


control  of  the  air  emission  under  RCRA 
3004(n)  authority,  the  Agency  also 
considered  the  availability  oi  other 
authorities  that  specifically  direct  EPA 
to  control  air  emissions.  The  primary 
statute  providing  such  authonty  is  the 
Clean  Air  Act  (42  U.S.C  7401  et  seq.,  as 
amended  by  the  Qean  Air  Act  of  1990. 
Public  Law  101-549,  Nov.  15,  1990). 
Under  the  Gean  Air  Act  (CAA),  the 
Agency  has  proposed  a  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESH,\P)  for  producers  of 
hazardous  organic  air  pollutants  (57  FR 
62608).  The  proposed  NT:SHAP,  if 
promulgated  as  a  Final  Rule,  would 
control  wastewaters  from  the 
production  of  one  of  the  carb<imate 
products  (carbary'l).  provided  the  total 
hazardous  air  pollutant  (HAP) 
concentration  is  10.000  parts  per 
million  by  weight,  or  a  total  average 
concentration  greater  than  or  equal  to 
1 ,000  parts  per  million  by  wei^t  and 
the  average  flow  rate  is  greater  than  or 
equal  to  10  Uters  per  minute,  but  does 
not  impact  other  carbamate  product 
lines.  With  the  passage  of  the  CAA.  the 
Agency  has  embarked  on  a  multiyear 
plan  for  implementation  through  the 
year  2000  (57  FR  44147,  July  16,  1992). 
As  explained  in  the  July  16,  1992  notice, 
the  Agency  is  also  developing 
additional  NTlSHAPs  to  cover  a  number 
of  other  source  categories,  but  these 
actions  would  not  fully  control  the  risks 
associated  with  the  particular 
wastewaters  of  concern  in  the  carbamate 
industry  segment.  The  Agency  has  also 
developed  draft  control  technique 
guidlines  (CTGs)  under  the  Clean  Air 
Act  (see  document  No.  EPA  453/D-93- 
056)  which  may  address  some  air  risks 
at  facilities  in  non-attainment  areas.  The 
Agency  also  plans  lo  develop  alternative 
control  techniques  (ACTs)  which  are  not 
mandatory.  Because  of  the  limited 
apphcability  of  the  CTGs  and  ACTs. 
they  will  not  address  all  air  risks  from 
carbamate  facilities. 

In  order  to  provide  industry  with 
flexibihty  to  ai^w  it  lo  accomplish  the 
Agency's  source  reduction  goals,  the 
Agency  Is  proposing  a  regulatory 
strategy  which  allows  for  a 
concentration-based  exemption  from  the 
listing.  For  wastewaters  from  the 
production  of  carbamate  and  carbamoyl 
oxime  chemicals  (proposed  ;;3 
hazardous  waste  code  K157).  a 
hazardous  waste  hsting  coupled  with  a 
concentration-based  listing  exemption  is 
appropriate  to  deGne  when  the  K157 
wastewater  in  tanks  ceases  to  pose  en 
unacceptable  nsk  to  human  he.alth  or 
the  environment.  Using  models  to 
calciilate  the  atmospheric 
concentrations  of  chemicals  of  concern. 


the  Agency  found  that  for  these 
wastewaters  a  total  concentration  of  5 
parts  per  million  by  weight  (ppmwt) 
would  be  protecti\'e  for  wastewater 
containing  formaldehyde,  methyl 
chloride,  methyler>e  chloride,  and 
trielhylamine.  For  these  constituents  of 
concern,  the  5  ppmwt  level,  while 
protective  of  air  emission  risks,  would 
be  above  the  40  CFR  part  268  best 
demonstrated  available  treatment 
(BDAT)  level  for  these  constituents  in 
other  hazardous  wastewaters  and 
current  delisting  critena.  These 
treatment  standards  assume  that  wastes 
have  been  subjected  to  final  treatment 
prior  to  disposal.  Assuming  further 
wastewater  treatment  as  necessary 
before  discharge,  under  the  "plausible 
mismanagement"  scenario  of  treatment 
In  open  tanks  for  K157  (see  Section 
in.C.5),  the  Ager>cy  views  this  level  as 
protective.  In  addition,  EPA  notes  that 
the  40  CFR  Part  268  land  disposal 
restrictlons's  would  not  apply  to  vi'astes 
managed  in  tanks  except  to  the  extent 
the  wastes  were  also  managed  in  land- 
based  units  such  as  surface 
impoundments.  Therefore,  the  Agency 
is  prcfKJsing  a  concentration-based 
exemption  to  the  listing  description  of 
these  wastewater*. 

The  Agency  Is  proposing  to  list  as 
Hazardous  Waste  Number  K157  the 
■group  2"  wastewaters  as  follows: 

K157 — Wastewaters  (int-liidlng  scrubber 
waters,  condenser  wateri,  weshwaters,  aod 
scjjaratiQD  waters)  from  the  production  of 
carbamates  and  carbamoyl  oximes. 

Under  §  261.3(a)(2)(iv).  a  new 
exemption  to  the  definition  of 
hazardous  wastes  would  be  created  for 
these  wastewaters.  This  proposed  new 
exemption  would  read: 
§261.3(aM2)(iv)*   •   * 

(F)  One  or  more  of  the  following  wastes 
listed  La  §  261  32 —  wastewaters  from  the 
production  of  carbamate*  and  carbainoyl 
oximes  (EPA  Hazardous  Waste  No.  Kt57)— 
provided  that  the  rraximum  weekly  usage  of 
form»ldehyde.  methyl  chloride,  methylene 
chloride,  and  trietbyiamioe  (including  all 
amounts  that  caoaot  be  demonKtral*>d  lo  be 
reacted  in  the  process  or  is  mcovered,  i.e., 
what  Is  discharged  or  volatilizt-d)  divided  by 
the  fcverage  weekly  Qow  of  process 
wastewater  prior  to  any  dilutions  info  the 
headwarks  of  the  facility's  wastewater 
treatment  system  does  not  exceed^  total  of 
5  parts  per  million  by  weight 

Under  this  exemption,  wastes  which 
ere  calculated  to  contain  less  than  a 
total  concentration  of  5  ppmwt  for  the 
sum  of  the  four  constituents  of  concern 
would  not  be  hazardous  wastes,  and  any 
sludges  generated  from  further 
biological  treatment  would  not  be 
derived  from  hazardous  wastes. 
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assuming  wastewaters  are  <5  ppmwt  at 
ihepoint  of  generation. 

The  Agency  does  not  intend  to 
determine  compliance  with  this 
provision  by  requiring  that  generators 
actually  monitor  the  concentration  of 
the  constituents  of  concern  in  untreated 
wastewater,  but  proposes  to  use  the 
same  strategy  used  in  other  exemptions 
for  wastewaters  discharged  into  the 
hoadworks  of  a  wastewater  treatment 
system  found  at  40  CFR  261.3(a)(2)(4) 
(46  FR  56582.  November  17.  1981).  A 
generator  must  be  able  to  demonstrate 
that  the  total  amount  of  all  constituents 
of  concern  that  is  not  converted  to 
product  or  recovered  (i.e..  what  is 
discharged  or  volatilized)  during  the 
week  divided  by  the  average  weekly 
flow  of  the  process  unit  discharge  to 
into  the  headworks  of  the  final 
wastewater  treatment  step  not  exceed 
the  proposed  standards. 

This  demonstration  can  be  made 
through  an  audit  of  various  records 
already  maintained  at  most  facilities, 
including  invoices  showing  material 
purchases,  lists  including  to  whom  and 
how  much  inventor)'  was  distributed 
and  other,  similar,  operating  records.  A 
facility  can  exclude  that  portion  of  the 
constituents  of  concern  not  disposed  to 
wastewaters.  No  portion  of  the  material 
of  concern  which  is  volatilized  may  be 
excluded  from  the  calculation.  The 
Agency  requests  comment  on  whether 
or  not  specific  record  keeping 
requirements  should  be  promulgated. 
Under  current  regulations  (40  CFR 
262.11  and  268.7)  generators  are 
required  to  determine  whether  their 
wastes  are  hazardous.  Facilities 
claiming  the  exemption  would  have  to 
be  able  to  demonstrate  that  they  meet 
the  exemption.  Such  information  would 
be  intended  to  verify  compliance  with 
this  concentration  standard.  An  EPA 
inspector  would  look  to  this  information 
to  verif)'  the  assessment  made  by  the 
generator,  and  may  employ  direct 
anal>tical  testing  as  further  verification. 
Should  either  measurement  indicate  a 
total  concentration  greater  than  5 
ppmwt  for  the  sum  of  the 
concentrations  of  the  four  chemicals  of 
concern,  then  the  wastes  shall  be  subject 
to  regulation  as  K157  hazardous  waste. 
In  this  manner,  the  Agency  seeks  to 
discourage  and  prevent  air  stripping  or 
other  technologies  which  would  merely 
continue  to  volatilize  these  hazardous 
air  pollutants  of  concern.  The  Agency 
requests  comment  on  using  this 
regulatory  strategy  to  achieve  risk 
reduction. 

The  Agency  is  also  proposing  to 
specifically  exempt  biological  treatment 
sludges  from  the  treatment  of 
wastewaters  from  the  production  of 


carbamates  and  carbamoyl  oximes  from 
the  definition  of  hazardous  waste. 
Under  §  263.3(c)(2)(ii).  a  new  exemption 
to  the  definition  of  hazardous  wastes 
would  be  created  for  sludges  from  the 
biological  treatment  of  these 
wastewaters.  This  proposed  new 
exemption  would  read: 
§261.3(c)(2)(ii)  *   *   • 

(D)  Biological  treatment  sludge  from  the 
treatment  of  one  of  the  following  wastes 
listed  in  §  261.32 — wastewaters  from  the 
production  of  carbamates  and  carbamoyl 
oximes  (EPA  Hazardous  Waste  No.  K157). 

Without  exemption,  a  large  volume  of 
previously  disposed  wastes  and  sludge 
currently  collecting  within  the  various 
treatment  systems  would  require 
management  as  derived  from  newly 
identified  hazardous  waste.  However,  in 
the  case  of  the  biological  sludges  from 
the  treatment  of  carbamate  and 
carbamoyl  oxime  wastewaters,  the 
Agency  could  only  identify  risks 
resulting  from  the  hazardous  volatile  air 
pollutants  present  in  the  wastewaters 
being  treated.  Neither  these  air 
pollutants  nor  other  hazardous 
substances  were  found  to  be 
accumulating  in  the  biological  treatment 
sludges  studied  by  the  Agency.  This 
leads  the  Agency  to  believe  these 
sludges  do  not  meet  the  definition  of 
hazardous  waste.  Therefore,  the  Agency 
is  proposing  to  exempt  these  sludges 
derived  from  the  proposed  K157  wastes 
from  the  definition  of  hazardous  wastes. 
provided  the  wastes  are  not  otherwise 
characteristically  hazardous.  EPA 
believes  that  this  exemption  is 
particularly  appropriate  because  of  the 
small  number  of  facilities  in  this 
industry  and  the  Agency's  through 
investigation  of  carbamate  wastes,  as 
described  elsewhere  in  this  preamble. 

K158  Carbamate  Baghouse  Dust  and 
Filter/Separation  Solids.  K158  wastes 
frequently  contain  percent  levels  of 
such  products  as  carbofuran. 
carbosulfan,  benomyl.  and  carbendazim 
as  well  as  such  solvents  as  methylene 
chloride,  chloroform.  phfDol,  and 
xylene.  These  materials  are  known  to  be 
mobile  in  soils  and  may  pose  risks 
above  a  10 -*  level  by  direct  exposure  or 
through  groundwater  transport  when 
landfilled.  The  product  chemicals  in 
K158  wastes  are  acutely  toxic  to 
humans,  birds,  and  fish.  The  Agency 
believes  that,  if  mismanaged,  carbofuran 
wastes  will  present  significant  risks 
through  a  soil  pathway  for  wildlife.  The 
Agency  recognizes  that  there  is  549 
metric  tons  of  K 158  waste  generated 
annually.  The  Agency  has  collected 
damage  information  shovnng  toxicity  to 
wildlife  from  carbamate  active 
ingredients  such  as  those  found  in  these 


wastes  resulting  from  their  misuse  or 
mismanagement. 

Kl  59  Tniocarbamate  Organic  Wastes. 
The  Agency  is  proposing  to  list  organics 
from  the  treatment  of  thiocarbamate 
wastes  as  Hazardous  Waste  Number 
K159.  These  wastes  frequently  contain 
benzene,  and  toxic  thiocarbamate 
product  materials,  such  as  eptam, 
molinate,  and  butylate,  at  percent  levels. 

EPA's  risk  assessment  estimated  high- 
end  individual  cancer  risk  above  a  10  ~' 
level  for  ir^halation  of  benzene, 
assuming  plausible  mismanagement  in 
open  tanks.  In  addition,  because  EPA 
currently  lacks  inhalation  reference 
levels  for  the  other  constituents  (eptam. 
molinate,  and  butylate).  EPA  was  unable 
to  evaluate  potential  risks  from 
volatilization  of  these  other 
constituents.  The  Agency  has  damage 
case  information  for  these  wastes 
involving  groundwater  contamination. 

K160  Thiocarbamate  Solids.  The 
Agency  is  proposing  to  list  solids 
(including  spent  carbon,  filter  wastes, 
separation  solids  and  spent  catalysts) 
from  the  production  of  thiocarbamates 
and  solids  from  the  treatment  of 
thiocarbamate  wastes  as  Hazardous 
Waste  Number  K160.  These  wastes 
contain  significant  concentrations  of 
benzene  and  percent  levels  of 
thiocarbamate  product  materials,  such 
as  eptam.  molinate.  and  butylate.  Also, 
similar  to  K159  wastes,  the  Agency  was 
unable  to  quantify'  risks  from 
volatilization  of  eptam,  molinate.  and 
butylate.  Assuming  plausible 
mismanagement  in  an  unhned  landfill, 
EPA's  risk  assessment  showed  high-end 
individual  cancer  risks  above  a  10  -  * 
level  and  non-cancer  effects  for  the 
ground  water,  air.  and  soil  ingestion 
pathways. 

In  addition  to  the  human  health  risk 
assessment  results,  EPA  has  records  of 
raismanagcmont  contributing  to  ground 
water  contamination.  These  damage 
cases  are  discussed  in  Section  III.C.4  of 
this  preamble.  Furthermore,  the  Agency 
calculated  numerous  significant 
terrestrial  ecosystem  risks,  which  are 
presented  in  Table  23  of  this  prejimble. 
There  is  approxim.ately  665  metric  tons 
of  K160  waste  generated  annually. 

K161  Dithiocarbamate  Solid  Wastes. 
From  the  dithiocarbamate  segment  of 
the  industry  the  Agency  is  proposing  to 
list  purification  soUds  (including 
filtration,  evaporation,  and 
centrifugation  solids),  and  baghouse 
dust  and  floor  sweepings  as  Hazardous 
Waste  Number  K161.  K161  wastes 
frequently  contain  carbon  disulfide, 
hea\7  metals  such  as  lead,  nickel, 
arsenic,  selenium,  antimony  and 
cadmium,  and  are  comprised  largely  of 
reactive  dithiocarbamate  product 
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materials  such  as  metara-sodium  and 
ziram,  which  are  highly  toxic  to  aquatic 
organisms^  Because  these  products 
readily  react  in  the  environment  to  form 
other  gases  or  vapors,  such  as  carbon 
disulfide,  hydrogen  sulfide, 
methylisothiocyanate,  and  amines, 
which  can  oxidize  to  carcinogenic 
nitrosoamines.  the  EPA  is  proposing  to 
require  management  of  these 
ditiiiocarbamate  wastes  as  n>activo  and 
tcxic  hazardous  wastes.  Kigh-end 
individual  cancer  risks  above  a  10~* 
level  and  ncn-cancer  effects  for  wastes 
disposed  in  an  off-site  landfill  were 
estimated,  and  significant  adverse 
aquatic  or  terrestrial  ecoic-gical  effects 
were  predicted  from  airborne  transport. 
The  Agency  has  also  collected  damage 
resource  information  showing  the 
toxicity  to  wildUfe  if  the  wastes 
containing  dithiocarbamate  product 
were  mismanaged  or  the  product  was 
misused. 

9.  Summary  Basis  for  a  No- Listing 
Decision  on  Wastewaters,  and  Certain 
Wastewater  Treatment  Residuals 

The  Agency's  decision  to  propose  a 
"no  Ust"  determination  for  a  particiilar 
waste  or  waste  stream  represents  a 
weight  of  evidence  finding  that 
additional  regulation  is  not  required  to 
protect  human  health  and  the 
envirorunent  based  on  currently 
available  information.  This  in  no  way 
impHes  that  there  is  no  potential  hazard, 
or  that  significant  environmental 
damage  could  not  occur  from  gross 
mismanagement  of  the  wastes.  However, 
based  on  a  comprehensive  survey  of  the 
industry,  EPA  befieves  that  no 
significant  threat  exists  from  normal  or 
plausible  mismanagement 

Wastewaters  of  groups  5,  7,  and  8  are 
generated  throughout  the  carbamate 
manufacturing  processes.  Typically,  a 
facility's  wastewaters  include  reactor 
and  taink  washwaters,  scrubber  waters, 
condenser  waters,  process  decantates, 
mother  liquors,  rinsewaters,  equipment 
washes,  and  rainwater  runoff.  Several 
facihties  treat  wastewaters  on  site  before 
discharge  to  a  pubhcly  owned  treatment 
works  CPOTW)  or  a  privately  owned 
treatment  works  (PrOTW)  or  through  an 
on-site  wastewater  treatment  plant  and 
then  discharge  under  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  Some  wastewaters  are 
incinerated  and  many  are  recycled  back 
to  the  process.  The  Agency  has  analyzed 
several  of  these  wastewaters  and  foimd 
that  in  some  cases  they  may  also  contain 
constituents  of  concern  at  significant 
levels. 

Most  wastewaters  are  collected  and 
treated  in  an  on-site  wastewater 
treatment  plant.  As  a  result,  the  effluent 


from  the  wastewater  treatment  plant  is 
subject  to  either  the  effluent  guidelines 
and  pretreatment  standards 
promulgated  for  t>ie  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  (OCPSF) 
industries  (52  FR  42522,  November  5, 
1987)  or  the  Pesticide  Chemicals 
Manufacturing  Effluent  Limitations, 
Guidelines.  Pretreatment  Standards,  and 
New  Source  Performance  Standards. 
These  pesticide  chemical  manufacturing 
effluent  limitations,  guide  fines  and 
standards  have  been  promulgated  for  a 
limited  number  of  carbamate  pesticides 
(58  FR  50638,  September  23. 1993). 

In  response  to  the  effiuent  guidelines, 
a  number  of  faciUties  may  install  steam 
stripping  or  other  technologies  to  aid  in 
compliance  with  the  new  effluent 
guidelines.  The  resuh  of  such  action 
could  be  a  reduction  in  the  volatile 
materials  currently  reaching  the 
wastewater  treatment  systems,  if  the 
stripper  heads  are  rec)>cied. 

Ln  addition  to  the  wastewaters 
proposed  as  hazardous  waste  number 
K157.  the  Agency  also  considered  the 
following  possible  hstings  for 
wastewaters: 

Group  S^Wastewaters  firom  the  production 
of  thiocarbamatea  and  treatment  of  wastes 
from  ihiocarbemate  production. 

Group  7 — Process  Wastewater  (including 
supemates.  fjltrates.  and  washwaters)  from 
the  production  of  dilhiocarbamates. 

Group  8 — Reactor  vent  scrubber  wafer  from 
the  production  of  dtthiocarbamates. 

A  large  proportion  of  these  streams 
are  treated  on  site  in  tanks  before 
discharge  under  the  Qean  Water  Act 
(CWA).  Current  risks  were  modeled  for 
air  emissions  from  the  wastewater 
treatment  units  (i.e.,  tanks).  Although 
the  gross  mismanagement  of  these 
wastewaters  in  unUned  surface 
impoundments  could  result  in 
significant  environmental  harm, 
management  in  unlined  surface 
impoundments  currently  exists  only  for 
wastewaters  which  have  been  treated  to 
reduce  toxicity.  Therefore,  the  Agency 
determined  that  for  these  wastewaters 
"plausible  mismanagement"  would  be 
continued  management  in  the  open 
tanks  of  the  existing  treatment  svstems. 
The  Agency  is  proposing  no4  to  list 
wastewaters  from  groups  5,  7,  and  8, 
which  were  modeled  and  found  to  not 
present  significant  risks  from  current 
management  practices. 

The  Agency  requests  comment  on  its 
decisions  not  to  list  these  wastes,  and  In 
particular  on  Its  selection  of  "plausible 
mismanagement"  of  the  wastewaters  to 
be  the  current  management  in  tanks. 
Had  the  Agency  selected  "plausible 
mismanagement"  to  be  "gross 
mismanagement"  such  as  management 
in  unlined  surface  Impoundments  or 


discharge  without  treatment,  then  the 
significant  intrinsic  hazard  of  these 
wastes  would  have  fikely  resulted  in 
significantly  greater  estimates  of 
potential  risk.  In  this  case,  the  Agency 
surveyed  the  entire  industry  and 
identified  all  current  management 
practices  to  be  treatment  in  tanks, 
except  in  the  last  stages  of  wastewater 
traatroenl.  The  Agency  can  foresee  no 
reason  for  these  facihties  to  abandon 
their  current  treatment  works,  and 
therefore,  it  is  reasonable  for  the  Agency 
to  conclude,  for  these  wastes  in  this 
industry,  that  current  practices 
constitute  "plausible  mismanagement." 

The  treatment  of  wastewaters 
generates  sludges  from  aqueous 
separation,  neutralization,  and 
biological  treatment.  The  Agency  has 
found  that  organic/aqueous  separator 
sludges  are  concentrated  organic 
residuals  containing  significant  levels  of 
the  constituents  of  concern.  In  contrast, 
most  of  the  constituents  of  concern  were 
not  detected  in  wastewater 
neutrahzation  and  biological  sludgt^ 
from  the  production  of  carbamate  and 
carbamoyl  oxime  products.  Constituents 
present  in  these  wastes,  when  detected, 
were  typically  present  at  levels  below 
100  times  the  HBL  Thus,  the  Agency  is 
proposing  to  not  exempt  biological 
wastewater  treatment  sludges  derived 
from  the  production  of  carbamate  and 
carbamoyl  oxime  products  from  the 
definition  of  hazardous  wastes  and  to 
provide  an  exemption  for  the  source 
wastewaters  provided  hazardous  air 
pollutants  have  been  removed. 

In  addition,  a  significant  volume  of 
spent  carbons  are  generated  from  the 
production  of  carbamate  and  carbamoyl 
oxime  products.  These  spent  carbons 
are  currently  regulated  as  [X)22 
hazardous  wastes  due  to  the  leachable 
concentration  of  chloroform  absorbed 
on  the  spent  carbon.  IXmng  its  data 
collection  effort  in  support  of  this 
proposal,  the  Agerkcy  characterized  the 
spent  carbons  and  found  chloroform  to 
be  the  driving  contaminant  of  concern. 
In  the  Agency's  opinion,  existing 
hazardous  waste  regulations  are 
adequate  for  these  spent  carbons,  and 
therefore  prtrposes  to  narrow  the  scope 
of  the  waste  grouping  of  sofids  from  the 
production  of  caroamates  and 
carbamoyl  oximes  to  focus  on  bag  house 
dusts  and  filter/separation  sohds  which 
are  currently  not  regulated. 

Similarly,  for  organic  wastes  from  the 
production  of  dithiocarbamates.  the 
Agency  found  from  its  §  3007  Carbamate 
Industry  Survey  that  all  wastes  in  the 
grouping  were  already  regulated  as 
either  hazardous  waste  F003  or  F005. 
The  Agency  feels  that  theie  wastes  are 
adequately  regulated  by  existing 
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rt-guldtions.  and  is  proposing  not  to 
separately  list  these  wastes  as  hazardous 
to  avoid  redundant  regulation. 

10.  Summary  of  Basis  for  Listing  For 
.additional  P  &  U  Listings 

The  23  materials  listed  in  Table  5 
met't  the  criteria  for  listing  as  acute 
hazardous  wastes  presented  in  40  CFR 
261  ll(aK2)  They  are  acutely  hazardous 
because  they  have  been  found  to  be  fatal 
to  humans  in  low  doses  or  in  the 
absence  of  data  on  human  toxicity,  have 
been  shown  m  animal  studies  to  have 
an  oral  (rat)  LD50  of  less  than  50 
milligrams  per  kilogram,  a  dermal  rabbit 
LD50  of  less  than  200  milligrams  per 
kilogram,  an  inhalation  (rat)  LC50  of 
less  than  2  mg.'L.  or  are  otherwise 
capable  of  causing  or  significantly 
contributing  to  serious  illness.  Table  24 
presents  these  commercial  chemical 
products  proposed  for  listing  as  acute 
hazardous  waste,  the  oral  LD50  (rat), 
inhalation  LC50  (rat),  and  the  dermal 
LD50  (rabbit)  As  shown  in  this  table, 
each  of  these  chemicals  meets  at  least 
one  of  these  criteria.  Consequently, 
based  in  part  on  these  aquatic  and  acute 
mammalian  toxicity  data,  EPA  is 
proposing  to  add  these  23  materials  to 
the  list  of  hazardous  wastes  in  40  CFR 
2bl  33(e). 

Chemical  substances  which  pose  toxic 
threats  to  human  health  or  the 
environment  are  listed  in  40  CFR 
261  33(f)   For  the  purposes  of 
identifving  compounds  to  be  included 
on  this  hst.  the  .■\gency  considers 
principally  the  nature  of  the  toxicity 
(see  40  CFR  261  n(a)(3)(i))  and  its  ' 
concentration  (see  40  CFR 
261.n(a)(3)(ii)).  Concentration  of  the 
material  will  be  high  because 
commercial  chemicals  will  consist  in  a 
large  degree  the  toxic  compound  or 
contain  the  compound  as  the  sole  active 
ingredient.  Table  25  presents  aquatic 
and  acute  mammalian  toxicity  data, 
including  the  oral  LD50  (rat),  inhalation 
LC50  (rat),  and  dermal  LD50  (rabbit). 


used  to  support  the  proposed  hazardous 
waste  listing  of  these  toxic  commercial 
chemical  products. 

In  compiling  the  basic  toxicological 
information  contained  in  Table  25,  the 
Agency  found  that  for  many  carbamate 
products  or  captive  intermediates,  there 
was  little  or  no  toxicological  studies 
recorded  in  either  the  available 
hterature,  the  Agency's  records,  or  on 
cxirrent  Material  Safety  Data  Sheets.  To 
facilitate  the  assessment  of  toxicological 
properties  of  the  chemicals  of  concern 
in  the  production  of  carbamate 
chemicals,  these  chemicals  with  limited 
toxicity  data  were  divided  into 
structure-toxicity  groups.  These  groups 
are; 

a.  esterase  (chohnesterase)  inhibiting. 

b.  other  non-cancer  toxicity, 

c.  potentially  carcinogenic,  and 

d.  toxic  metal  (metallocarbamates). 

Structure-toxicity  surrogates  were 
then  selected  for  each  group  and  their 
to.xicity  ascribed  to  the  group  members, 
for  which  hiunan  data  are  lacking  and 
animal  data  are  inadequate.  For  most  of 
the  constituents,  some  data  on  the 
toxicity  of  the  chemical  itself  or  of  its 
metabolites  were  available.  This 
information  was  used  to  assign  the 
chemicals  to  one  of  the  four  toxicity 
groups.  The  assignment  of  groups  was 
used  to  develop  surrogate  health 
benchmarks  for  use  in  the  analysis. 
Although  the  data  were  adequate  for 
identifying  the  toxicity  of  a  chemical, 
there  is  considerable  uncertainty  in 
assigning  surrogate  health  benchmarks 
for  these  chemicals.  Furtlier  discussion 
of  this  approach  can  be  found  in 
"Integrative  Evaluation  of  the  Toxicity 
of  Data-Poor  Constituents  of  the 
Carbamate  Waste  Listing,"  available  in 
the  docket  supporting  this  proposed 
rule.  See  "ADDRESSES  '  section.  The 
Agency  believes  that  this  approach  is 
especially  valid  for  such  structurally 
similar  chemicals  as  carbamates.  The 
Agency  requests  comment  on  this 


approach,  and  any  additional  toxicity 
information. 

Table  25  also  includes  four  generic 
listings;  one  each  for  each  specific 
chemical  group  of  carbamate  products. 
The  Agency  feels  that  these  generic 
descriptions  are  warranted  to  help 
emergency  first  responders  identify  the 
potential  hazards  of  carbamate, 
carbamoyl  oxime,  thiocarbamate,  and 
dithiocarbamate  products.  These 
descriptions  are  intended  to  be 
analogous  to  the  current  Department  of 
Transportation  labeling  requirements  for 
carbamate  pesticides  and 
dithiocarbamate  pesticides  to  speed 
hazard  identification  in  the  advent  of 
future  transportation  accidents. 

The  Agency  feels  such  generic 
product  listings  are  especially 
appropriate  for  such  structurally  similar 
chemicals  as  carbamate,  carbamoyl 
oximes,  Lhiocarbamates  and 
dithiocarbamates.  As  a  group  this 
chemicals  exhibit  significant  toxicity  to 
a  number  of  organisms,  which  has  been 
the  basis  for  the  registration  and  use  of 
a  number  of  these  substances  as 
pesticide  active  ingredients. 

As  a  chemical  class  dithiocarbamates 
are  highly  reactive  materials,  which  are 
normally  utilized  as  a  more  stable  metal 
salt.  However,  even  these  salts  are 
subject  to  decomposition  to  toxic 
amines,  alkylisothiocyanates,  and 
carbon  disulfide,  and  to  the  oxidation  of 
the  amines  to  form  carcinogenic 
nitrosoamines.  The  Agency,  therefore, 
believes  that  the  entire  class  of 
dithiocarbamate  discarded  products  and 
spill  residues  will  typically  exhibit  the 
characteristic  of  reactivity  and  is  subject 
to  e.xisting  regulation  as  D003 
Characteristic  Hazardous  Wastes. 
Because  no  facility  reported  current 
management  of  these  dithiocarbamate 
products  waste  as  reactive  hazardous 
wastes,  the  Agency  is  proposing  to 
separately  designate  these 
dithiocarbamate  wastes  as  hazardous 
wastes. 


Table  24.— Toxicity  Data  for  Proposed  Acutely  Hazardous  Commercial  Chemical  Products 


Pr-opose<3 
waste  code 

Acutely  hazardous  wastes  CAS  name 
(common  name  in  parentheses) 

CAS  No. 

Oral  LD50  (rat) 
mgfkg 

Inh.  LC50  (rat) 
mg/L  4  hr. 

Dermal 
LD50  rab- 
bit rng.'kg 

Aquatic  LC50  mg,L  4 
day  unless  noted 

P185 
P1S6 

l,3-Dithiolane-2-carboxaldehyde.    2,4- 
dimethyl-,                                       O- 
((met^ylamino)cart>onyl]oxime 
(Tirpate)- 

2-BLitanone,                   3.3-dimethyl-l- 
(methynhto)-,                                   0- 
(( methy  lamino)cartx)nyl]oxime 
(Thio(anox), 

1,3-Benzodioxo<-4-oi,        2.2-dlmethy^. 

methyl  cartiamate  (Bendiorarb). 

• 

26419-73-8 
391 96-1  &-1 
22781-23-3 

1  

8.5 

0.070 

0.55  2.2/1  hr  

350 
39 

566  rat  

Pie; 

64-119  female 
rat.  72-156 
male  rat 

0.47-1.67  (BG),  1.2- 
1.5  (Trout),  5.55 
(RC). 
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Table  24.— Toxicity  Data  foa  Proposed  Acutely  Hazardous  Commercial  Chemk:al  Products — Continued 


Proposed 

Acutefy  hazardous  wastes  CAS  name 

CAS  'vo 

Oral  LD50  (rat) 

Inh.  LC50  (rat) 

Dermal 
LD50  rab- 
bit mg/Vg 

Aqoatic  lCSO  mgl  4 

waste  cocje 

(common  name  in  parentheses) 

mgVg 

mg/L  4  hr. 

day  unless  noted 

P127 

7-eenzofuranol,         2,a-dihydro-2,2-dt- 
methyt".                    methylcartjamate 
(Cartooturan). 

1563-66-2 

5 „ 

0.017-0.047  

885  

0.165  (BG),  0.380 
(RT>a,  0.872  (FM)a. 

Pisa 

Beazoc  actd.  2-hydroxy,  compd  with 
(3as-cis)- 1 .2 ,3,3a, 8,8a- hexahydro- 
1 ,3a,8-tnmethylpyrroto[2,3-blindo>-5- 
y1  methylcartjamate  ester  (1:1)  (Phy- 
sost)gn-Mne  saltcylate). 

57-64-7 

2.5  (rrwuse) 

P189 

Cartamtc                                       aad, 
((dibutylamincithiojmethyt-,           2.3- 

55285-14-8 

51  

1.53/lhr 

>2.000 

dihydro-2.2-dimettiyf-7-beruofuranyt 

ester  (Cartx)sul<an). 

P190 

Cartjamtc        acid,         methyi-.         3- 
methylphenyl  ester  (Metotcart). 

1129-41-5 

268 

0.475 

P191 

Carbamic        acid,        dimethyl-,        1- 

644-64-4 

25 

2000 

0.012A).5  hr  (DM). 

0.074/2d  (TC). 

((dimethylamino)cart)orty(}-5-methyl- 

1H-pyrazol-3-yl  ester  fOimetilan). 

PI  92 

Cartamic  acid,  dimethy*-,  3-methyt-l- 

1^9-38-0 

10.8  

10.7  (RT). 

(1-methylethyl>-iH-pyrazol-5-yt  ester 

(Isolan). 

P193 

Carbamic     actd,     [1,2-     phenylenebis 

23564-05-6 

6,640 

1.7 

>10X)00  .._ 

11.4/3d(RT),  16/2d 
(DM). 

(Imino    cartX)nothioyl)lb(9-,    din^thyl 

ester  (Thiophanate-methyl). 

P194 

EthanlmtdothKX       aad,       2-(dimettTy 
lamlnc)-N-  [Ilmethy  laminoKarbonyf) 
oxy}-2-oxo-,  methyl  ester  (Oxamyl). 

23135-22-0 

2.5  femate 

a064  male  

740  - 

8.3  (FM). 

P195 

Ethanimidothioic     actd,     N>J'-(thiobis 

5966^26-0 

66 

0^ 

6  310    ..    . 

121  (BG),  2.55  (RT). 

[(methy  limlno)carbony  toxyljbis-,  di- 

methyl ester  (Thiodtcarb). 

PI  96 

Manganese,                        bis(dimethyl 
carbanxxJithioato-S,S>,            (Man- 
ganese dimethyWrthio  carbamate). 

15339-36-3 

32 

P197 

Methanimidamtde,  N.N-dimethyl  -^--[3- 
methy^-  4-n(methyt 
anwK))cart>onyf]  oxyjphenyl}- 
(Formparanate). 

1 7702-67-7 

7.2 

P198 

Methanimidamide,    N,N-dlmethyt-N"-[3- 
[[(methytamino)              carbonyf}cxy] 
phenyf}-,         monohydro        ch*onde 
(Formetanate  hydrochloride). 

23422-53-9 

20 

10,200 

P128 

Phenoi.            4-(dimethylaminoK3,5-di- 

3i5_18-^ 

14  

>600 

10.4  (BG).  12  (RT)a, 
23.7  (FM).  15.8 

methyl-.     methylcart)amate     (ester) 

(Mexacarbate). 

(CT)a 

P199 

Phenol,      (3,5-dtmethyi-*-(methytthio)-, 

2032-65-7 

20 

>2  000  350 

0.8  (RT),  0.21  (BG). 

methylcarbamate  (Methiocarbl 

(rat). 

P200 

Phenol,                   2-(l-methylethoxy>-, 

114-26-1 

70 

1.44/1hf 

800  (Rat)  „ 

1 .47  (DM),  8.2  (RT)a, 

methylcarbamate  (Propoxur). 

26  (FM)a,  4.8 
(BG)a 

P201 

Phenol,        3-methyi-5-(i-methylethylV. 

2631-37-0 

35 

>1,000 

28  (TD). 

methyl  carbamate  (Promecarb), 

P202 

Phenol,  3-(l-methylethyf).  methyl  car- 
bamate (Hercules  A05727). 

64-00-6 

16 „ 



40 

0.180  (RT). 

P203 

PropanaJ,  2-m€thyl-2-(methyteuttonyl>-, 
Q-((methylamino)carbony(i        oxime 
(Ald)carb  sulfone). 

^646-68-4 

20 

0.14  

200 - 

1.0l7/2d(DL). 

P2CM 

Pyrrolo[2,3-blinooi-5-ol,     i.23,3a,8,8a- 
hexahydro-1 .3a,8-tnmethyl-, 
methytcart)amate   (ester).   (3aS-cis>- 
(Physostigmine) 

57-^7-6 

3  (mouse) 

P205 

Zinc,    bis(dimethyl    carbamodithioato- 

137-30-4 

267  

0.081  

>2,000 

OOC2'60d  (RT),  0.17/ 

S,S')-,  (Ziram). 

4d  (FM)'. 

BG:  Blue  Gill 

OS:  Dagqerblade  Shrimp 

RT:  Rainbow  Trout 

WM;  White  Mullet 

b:  Interperitoneal 

CT:  Cutthroat  Trout 

FM:  Fattiead  Mirvww 

SC:  Scud 

a;  Active  ingredient 
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DP  Daphnia  Pulex 

DL;  DapMnia  Laevis 

HF   Harlequinfish 

TC  Tootfi  Carp 

DM  Daphrwa  Magna 

RC  Red  Cra/f'.sh 

TO  Toad 

'  RecalcLrtation  involved 


Table  25  — ToxiciTf  Information  for  Proposed  Toxic  Commercial  Chemical  Products 


Proposed 
waste  code 

Toxic  hazardous  wastes  lUPAC 

name  (corr.rr.on  name  in  paren- 

tneses) 

CAS  No. 

Oral  LD50  (rat) 
mg/kg 

Inh.  LC50  (rat) 
mg/L  4  hr. 

Dermal 

LC50  raJjbit 

mgjkg 

Aquatic  LC50  mg'L  4 
day  unless  noted 

U350 

Carbamates  N.O.S 

U361 

Cartamoyi  Oximes  N.O.S 

U362 

Thiocarbamates  N.O.S 

' 

U363 

Ditriiocart>amate  acids,  salts,  and'or 

esters,  N  0  S   (This  listing  Includes 

mixtures       of       one       or       more 

dit.iTKxart>amic  acid,  salt,  or  ester.). 

U279 

t-Napnthaienol,         methyicarbamate 
(Cartiarvl) 

63-25-2 

230 

>3.4 

2.000  

3.28  (DM),  6.7  (BG), 

2,1  (RT),  13.4  (FM). 

U364 

i,3-aen7odioxot-i-ol,      2,2-dimethyl-, 
(Bendiocarb  phenol: 

22961-82-6 

4  640 

10  (RT)   252d  (DM). 

U363 

tK-Azeptne-i-cartxjthicxc             acid, 
hexahydro-,           S-ethyl          ester 
(Molinatei 

2212-67-1 

joa  

>02 

3,536  

0.32  (BG)a,  14.0  (RT). 

U365 

2H-1  3  5-thiadicLzine-2-ttiione 

533-74-4 

320 

8.4 

7,000  _ 

0.28/2d'  (HF) 

tetrahydro-3,5-dimethyl-(Da2omet). 

U35" 

7-Benzofuranol,       2,3-dihydro2.2-di- 
methyl-(Cart)ofuran  phenol). 

1563-38-8 

16/2d  (DP). 

U368 

Antimony                                               tris 
(dipentyicarbamodithioato-S.S')- 

15890-25-2 

16.400 

16,000 

( Antimony 

tnsdipentyldithiocarbamate). 

U359 

Antimony.                               tris[bJs(2- 
eth^thexy!icarba,modithioato-S.Sl-, 

15991-76-1 

16.400 

16.000 

(AntirTKmy                                 tris(2- 

e^^ylhexy'■'d•thlocat)amate). 

U370 

BiSmuth, 
tnsidimethylcartjamiodithioato- 
S.S— ,  (Methyl  bismatei. 

21260-46-8 

>3.000 

U371 

CarlDamic                                     acid. 
[(dime  th> 'ammo  iiminomethyl)] 
mettiyi,                ettiy!                ester 
monohydroch.onde       (Hexazinone 
intermediate). 

65086-65-3 

>1 1.000 

L'280 

CartJafTnc  acid,   {3-chlorophenyl)-,  4- 

101-27-9 

527 

27,4 

23.000  

1.ie/2d  (HF)i. 

cnioro-2-DL,tynyi  ester  (Banyan). 

U372 

Cart)amic  acid,  1  H-benzimidazol-2-yl, 

■  10605-21-7 

6.400 

>1 0.000  .... 

>3.20  (BG).  0.48 

methyl  ester  (Cart)endazim). 

(RT),  C.552d  (DM). 

U373 

Cartiamic        acid,        phenyl-,        1- 

122-42-9 

1.000 

>5,0G0 

38  (RTia,  29  (BG;a. 

methylethyi  ester  (Propham). 

(Rat). 

10  (SC). 

U374 

Cart)amic                acid.                [[3- 
[i(JifT(ethyiam'no!cart»onyl]-2- 

112006-94-7 

>1 1,000 

>5.7 

pyndiny';suitcn>!j-phenyl          ester 

(U9069). 

U271 

Cartiamic                 acid,                 (1- 

1 7804-35-2 

1 0  000 

>2     

>10  000 

1  3  (BG)  0  29  (RT) 

[(butylamino.)cartxDnyl]-1  H- 

2,05  (FM)a. 

t)enzimidazol-2-yn-,    nnethyl    ester 

- 

(Eenomyi), 

U375 

Caiiamic     acid,     butyl-,     3-iodo-2- 

55406-53-6 

372 

>2,0X  

1.1  (RT). 

prooynyl     ester     (Troysan     Poly- 

phase; 

U376 

Cartiamodithioic      acid.      dimethyl-, 
tetraanhyd'osutfide                    with 
onhothioselenious   acid   (Selenium 
dimethvidithiocart)amate). 

144-34-3 

104  (mouse) 

U377 

Cartamodithioic        acid,        methyl,- 
monopotassum  salt  (Potassium  n- 

137-41-7 

630 

0.01 2/2d  (DM;   C.OS 

(RT). 

methyidithiocarbamate). 

L378 

Ca.ftamodithioic                         acid, 
(hydroxymethyljmeth',!-, 
rronopotassum  salt  (Busan  40). 

51026-28-9 

590 

Federal  Register  /  Vol.  59,  No.  40  /  Tuesday.  March  1,  1994  /  Proposed  Rules 


9843 


Table  25.— Toxicity  Information  for  Proposed  Toxic  Commercial  Chemical  Products— Continued 


Proposed 

waste  code 


Toxic  hazardous  wastes  lUPAC 

name  (common  name  ;n  paren- 

tr>eses) 


CAS  No. 


Oral  LD50  (rat) 
mg1<g 


inh.  LC60  (rat) 
mq\.  A  hr. 


Dermal 

LC50  rabbfl 


Aquatic  LC50  mg  L  4 
day  unless  noted 


U277 
U379 

U380 
U381 

U382 
U383 

U384 
U385 
U386 
U387 
U388 

U389 

U390 
U391 

U392 

U393 

U394 

U395 
U396 
U397 
U398 

U399 

U400 

U401 
U402 
U403 
U404 
U405 

U406 


Carbamodithioic  acid,  diethyl-,  2- 
chloro-2-propenyl  ester  (Sulfallate). 

Cartarrxxjithioic  acid,  dibutyl,  sodium 
salt  fSodium 

dibufyldithiocartiam.ate). 

Carbamodithioic  acid,  dibotyl-,  meth- 
ylene ester  (Vanlube  7723). 

Cartiarrxxjithioic  acid,  dlethy^.  so- 
dium salt  (Sodium 
diethyldithiocarbamafe). 

Carbamodithioic  acid,  dimethyl-,  so- 
dium sail  (Dibam). 

Carbamodithioic  acid,  dimethyl,  po- 
tassium salt  (Potassium  dimethyl 
dithiccarbamate)  (Busan  85). 

Carbamodithioic  acid,  methyl-,  mono- 
sodium  salt  (Metam  Sodium). 

Cart>amothioic  acid,  dipropy^,S- 
propyl  ester  (Vemolate). 

Carbamothicic  acid,  cydohexylethyl-, 
S-ethyl  ester  (Cycloate). 

Carbamottiioic  acid,  dipropyl-,  S- 
(phenylmethyl)  ester  (Prosutlocarb). 

Carbamothioic  acid,  (1.2- 

dimethylpropyl)  ethyl-,  S- 

(phenylmethyi)  ester  (Esprocarb). 

Carbamothioic  acid.  bis(l- 

methylethyl)-.     S-(2,3,3-trichioro-2- 
propenyl)  ester  (Tnallate). 

Cartamothioic  acid,  dipropyl-,  S-ethyl 
ester  (Eptam). 

Cartjamothiotc  acid,  butylethyl-,  S- 
propyl  ester  (Pebulate). 

Carbamothioic  acid,  bis(2- 

methylpropyl)-,        S-ethyl       ester 
(Butylate). 

Copper, 
bis(dimethylcarbamodithioato-S.S> 
,  (Copper  dimethyldithiocarbamate). 

Ethanimidottiioic  acid,  2- 

(dimethylamino)-N-hydroxy-2-0)(0-, 
methyl  ester  (A2213). 

EtharKil,  2,2'-oxytHS-,  dicarbamate 
(Reactacrease  4-DEG). 

Iron,  tns(dimethylcarbamodithioato- 
S,S)-,  (Fertam). 

Lead,  bis(dipenfylcarbamodithioato- 
S,S'>-. 

Molybdenum, 
bis(dibutylcarbamothioafo)-di-.mu.- 
oxodJoxodh,  sulfunzed. 

Nickel,  bis(dibutylcart)amodrthioato- 
S,S>  (Nickel 

dibutykjithiocartjamate). 

Pipendine,  1,1'- 

(tetrathiodicarbonothioyl)-bis- 
(SuHads). 

Bis(dimethytthiocarbamoyl)  sulfide 
(Tetramethytthiuram  moncsulfide). 

Thioperoxydicarbonic  diamide, 

tetrabutyl  (Butyl  Tuads). 

Thioperoxydicart»nic  diamide,  tetra- 
ethy)  (Disulfiram). 

Ethanamine,  N,N-diethyl- 

(Triethylamine). 

Zinc,  bis[bis(phepyl  meth- 

yl)cart)amodi  thioato-S.Sl- 

(ArazateV 

Zinc,  bis(dibutyl  carbamodi  thioato- 
S,S>(Butyl  Ziram). 


95-06-7 
136-30-1 

10254-57-6 
148-18-5 

128-04-1 
128-03-0 

137-42-8 

1929-77-7 

1134-23-2 

52888-80-9 

85785-20-2 

2303-17-5 

759-94-4 

1114-71-2 
2008-41-5 

137-29-1 

30558-43-1 

5952-26-1 
14484-64-1 
36501-84-5 
68412-26-0 

13927-77-0 

120-54-7 

97-74-5 

1634-02-2 

97-77-8 

121-44-8 

14726-36-4 

136-23-2 


850 
670 


>16,000 
1,500  .... 


1,000 


450 

1.200  ,. 
1,678  .. 
1,820  .. 
>2,000 


916  ... 
921  ... 

4,000 


>7,000 

8,300  (mouse) 

1,130 

>10 

>1 0.000 


17,000 

200  (rrxjuse)  b 

2,350  (fDouse) 

8,600 

460 

>2,000 

290 


>4.7 


4.3 


>34.4 


2,200 


6/2hr  (rTKXJSe) 


>2.000 

>1.000 
(Rat). 


800  

>9,000  

3,000  

>2.000  

>2.000  (rat) 


1,450    ... 
4,640     . 

2,000- 
5,000. 


>4  64 
>10,000 


570 


0.91/2d  (DM). 


0  0064'60d  iRT). 
0.67.-2d  (DM). 
0.049  (DS). 


0.33/1 .08d  (DM)'. 

2.5  (BG)a.  4.3  (RT)a, 
1.8  (SC). 

2.6  (SO)'. 


6.0/2d  (HF)i. 

17  (CT)a. 

6.25/2d  (WM)i. 

5.5  (BG),  3.6  (RT),  11 
<SC). 

0.15  (FM)  1,0.32 
(BG)' 


5.0/2d  (RT),  5.0/2d 

(BG). 
.O029.'60d  (RT).  2.2 

(FM),  0.9/2d  (DM). 


oosa-eod  (RT),  2,9/ 

2d  (DM). 
>0.66/2d  (DM). 

0  009/60d  (RT),  0.12/ 

2d  (DM). 
137/60d  (RT). 
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-L£  25.— Toxicity  Information  for  Proposed  Toxic  Commercial  Chemical  Products— Continued 

Proposed 
AdSte  code 

Toxic  hazardous  wastes  lUPAC 
name  (comnx>n  name  in  paren- 
theses) 

CAS  No. 

Oral  LD50  (rat) 
mglcg 

Inh.  LC50  (rat) 
rT>g/L4  Kr. 

Dermal 

LC50  rabbit 

mg^'kg 

Aquatic  LC50  mg/L  4 
day  unless  noted 

U407 

Zinc,   txsidiethyl   carfcarrxxli   tfiioato- 
S.SO-IEtriyl  Ziram). 

14324-55-1 

2910 

024.2d  (DM). 

BG   Blue  G.ll 
CT,  Cutr^roat  Jn-A 
DL.  Dapnn.a  Laevis 
Daphnia  Ma  jna 
Daqgerbisde  Snnmp 
Fathead  Minnow 
Hanecjuinfish 
Red  Cray''isri 
RainDow  Trout 
S~jd 

"^oot^  CaT) 
TD:  Tcad 
WM   A'^!*e  Muliet 
a:  Actj\e  ingredient 
b:  interpentor^al 
OP:  DapMnia  puiex 
•  Recaiculacion  involved 


DM 
DS 
FM 
HF. 
RC: 
RT; 
SC 
TC: 


D  Source  HeductJon 

In  the  Pollution  Prevention  Act  of 

1990  (42  U.S.C.  13101  et  seq..  Pub.  L. 
101-508,  November  5.  1990).  Congress 
declared  pollution  prevention  the 
national  pohcy  of  the  United  States.  The 
Act  declares  that  pollution  should  be 
prevented  or  reduced  whene\er  fsasible: 
pollution  that  cannot  be  prevented 
shoiild  be  recycled  or  reused  in  an 
e.nv;ronmer.taiiy  safe  manner  wherever 
feasible,  poUuLion  that  caaaot  be 
recycled  should  be  treated;  and  disposal 
(ir  release  into  the  environment  should 
be  chosen  only  as  a  last  resort.  While 
the  Pollution  Prevention  Act  gives  first 
prion'y  to  source  reduction.  RCR.\ 
promotes  "waste  minimization."  This 
section  provides  a  brief  discussion  of 
some  pollution  prevention  and  waste 
minimization  ttximiques  that  facilities 
may  wish  to  consider  e.xploring. 

Pollution  prevention,  recycle  and 
reuse  practices  fall  into  three  general 
groups.  Actual  production  practices, 
houseiteepmg  practices,  and  practices 
that  employ  the  use  of  equipment  that 
by  design  promote  pollution  prevention. 
Some  of  these  practices/equipment 
listed  below  conserve  water,  others 
reduce  the  amount  of  product  in  the 
waste  stream,,  while  others  may  prevent 
the  creation  of  the  waste  altogether.  EPA 
acknowledges  that  some  of  these 
practices.'equipment  may  lead  to  media 
transfers  or  increased  energy 
consumption.  This  information  is 
presented  for  general  information,  and 
is  not  being  proposed  as  a  regulatory 
requirement. 
Production  practices  include: 
•  Triple-rinsing  raw  material 
shipping  containers  and  returning  the 
nnsate  directly  to  the  reactor; 


•  Scheduling  production  to  minimize 
changeover  cleanouts; 

•  Segregating  equipment  by 
individual  product  or  product 
"families;" 

•  Packaging  products  directly  out  of 
reactors; 

•  Using  raw  material  drums  for 
packaging  final  products:  and 

•  Dedicating  equipment  for  hard  to 
clean  products. 

Housekeeping  practices  include: 

•  Perfonning  preventative 
maintenance  on  all  valves,  fittings,  and 
pumps; 

•  Promptly  correcting  leaky  valves 
and  fittings; 

•  Placing  drip  pans  under  valves  and 
fitting  to  contain  leaks; 

•  Cleaning  up  spills  or  leaks  in  bulk 
containment  areas  to  prevent 
contamination  of  storm  or  wash  wasters. 

Equipment  that  promote  pollution 
prevention  by  reducing  or  eliminating 
waste  generation: 

•  Use  of  low  volume — high  pressure 
hoses  for  cleaning; 

•  Drum  triple  rinsing  stations; 

•  Reactor  scrubber  systems  designed 
to  return  captured  reactants  to  the  next 
batch  rather  than  to  disposal; 

•  Construction  of  material  storage 
tanks  with  inert  liners  to  prevent 
contamination  of  water  blankets  with 
contaminants  which  would  prohibit  its 
use  in  the  process; 

•  Enclosed  automated  product 
handling  equipment  to  eliminate 
manual  product  packaging;  and 

•  Steam  stripping  wastewaters  to 
recovery  reactants  or  solvents  for  reuse. 

One  or  more  of  these  practices  was 
observed  to  be  already  implemented  at 
the  facilities  EPA  visited  during  its 
engineering  site  visit  and  sampling 


effort  in  the  carbamate  industr)'.  The 
Agency  took  note  that  in  some  cases  the 
ability  of  a  facility  to  implement  further 
pollution  preventions  efforts  may  be 
inhibited  by  the  manner  in  which  tlie 
facility  elected  to  comply  with  other 
existing  regulations.  For  example,  the 
Agency  observed  that  f:^cilities 
dedicated  to  one  or  two  product  lines 
often  dedicated  equipment  and  hence 
air  pollution  control  scrabbers  to  the 
individual  processes,  where  facilities 
with  larger  product  lines  and  numerous 
reactors  often  chose  to  treat  air 
emissions  in  a  central  control  system. 
The  result  of  this  choice  is  that  the 
facilities  with  fewer  products  were  able 
to  potentially  recover  reactants  for 
reuse,  while  the  facilities  with  central 
treatment  systems  generated  wastes 
which  were  not  reusable  in  any  one 
process.  The  Agency  seeks  additional 
information  on  any  other  factors  which 
might  inhibit  the  implementation  of  the 
pollution  prevention  practices 
described,  as  well  as  information  on 
additional  pollution  prevention 
practices. 

Section  1003  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984,  a 
nation  policy  under  the  Resource 
Con.servation  And  Recovery  Act 
(RCTR.^),  was  estabUshed  to  "minimize 
the  generation  of  hazardous  waste  by 
encouraging  process  substitution, 
materials  recover}',  properly  conducted 
recycling,  and  reuse  and  treatment."  To 
further  EPA's  pollution  prevention 
goals,  the  Waste  Minimization  Branch 
(WMB)  in  EPA's  Office  of  Solid  Waste 
(OSW)  estabhshed  the  RCR.^  Waste 
Minimization  Action  Plan  to  integrate 
source  reduction  and  recvcling  into  the 
National  RCRA  Program.'and  RCRA 
activities  into  the  Agency's  Pollution 
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Prevention  Strategy.  As  part  of  this 
effort,  EPA  attempts  to  incorporate 
pollution  prevention  alternatives  in 
hazardous  waste  listing  determinations. 

The  residuals  reported  on  EPA's 
RCR.\  section  3007  carbamate 
questionnaire  were  evaluated  for 
possible  pollution  prevention 
opportunities.  Each  residual  and  its 
generating  process  was  examined  for  a 
limited  number  of  facilities.  As  noted  in 
section  IIl.D,  a  number  of  possible 
pollution  prevention  options  were 
identified  for  those  residuals  with  waste 
minimization  potential.  EPA  also 
performed  a  literature  search  to 
determine  the  feasibility  of  the  pollution 
prevention  technologies  identified.  The 
residuals  were  then  ranked  considering 
quantity  of  waste  generated,  impact  on 
the  environment,  and  pollution 
prevention  potential. 

A  pollution  prevention  economic 
analysis  was  performed  for  a  limited 
number  of  facilities.  The  economic 
analysis  was  conducted  to  estimate  the 
monetary  value  the  carbamate  industry 
forgoes  by  not  instituting  pollution 
prevention  programs.  Two  value 
components  were  estimated: 
Constituent  value  and  avoided  costs  of 
disposal.  Many  constituent  values  were 
found  in  the  residuals  from  the 
sampling  analysis  results  and/or 
questionnaire  responses.  If  these 
constituents  were  recovered  in  the 
production  process,  it  would  reduce  the 
cost  of  raw  materials.  The  avoided  cost 
of  disposing  of  the  residuals  was 
estimated  using  the  questionnaire  waste 
management  costs.  The  two  component 
values  were  added  to  determine  the 
total  revenues  of  avoided  costs  (i.e.. 
savings  to  the  facility  by  implementing 
pollution  prevention  programs). 

Pollution  prevention/waste 
minimization  measures  can  be  tailored 
to  the  needs  of  individual  industries. 
processes,  and  firms.  This  approach 
may  make  it  possible  to  achieve  greater 
pollution  reduction  with  less  cost  and 
disruption  to  the  firm.  The  Agency's 
economic  analysis  of  the  carbamate 
industry  indicates  that  there  may  be 
monetary  benefits  to  be  gained  by 
implementing  further  waste 
minimization  programs. 

The  economic  analysis  result  was 
provided  to  each  individual  facihty  to 
review  and  comment.  Since  the  1990 
base  year  of  the  questionnaire,  some 
facilities  ha\'e  initiated  pollution 
prevention  programs  while  others  had 
not  considered  recovering  these  waste 
streams  until  they  received  the 
economic  analysis  but  felt  there  was  a 
possibihty  for  them  to  reclaim  these 
wastes.  The  overall  theme  of  the 
comments  from  these  limited  number  of 


facilities  indicates  that  they  do  not  want 
the  current  or  future  regulations  to 
inhibit  their  ability  to  perform  source 
reduction  and  recycling  efforts  at  their 
facilities. 

To  this  end.  the  Agency  intends  to 
gather  information  on  pollution 
prevention  potential  wherever  feasible 
and  thus  is  requesting  comment  on 
particular  opportunities  for  additional 
volume  and  toxicity  reduction  through 
increased  recycling  or  other  process 
changes  for  carbamate  wastes  proposed 
to  be  listed  as  hazardous  in  this  rule. 

The  Agency  invites  all  parties 
concerned  to  use  this  open 
commimication  approach  to  give  inputs 
that  might  help  better  promote  pollution 
prevention.  Through  cooperative  efforts 
such  as  these,  the  Agency  can  better 
inform  the  public  and  make  enlightened 
decisions  on  regulatory  matters.  At  the 
same  time,  the  information  collected  as 
a  response  to  this  proposed  rule  can  be 
assembled,  evaluated,  and  potentially 
disseminated  through  the  Agency's 
technology  transfer  program,  potentially 
resuhing  in  short-term  positive  impacts 
on  volume  reductions. 

Defined  process  control,  waste 
segregation,  and  good  housekeeping 
practices  can  often  result  in  significant 
volume  reduction.  Evaluations  of 
existing  processes  may  also  point  out 
the  need  for  more  complex  engineering 
approaches  (e.g.,  waste  reuse,  secondary 
processing  of  distillation  bottoms,  and 
use  of  vacuum  pumps  instead  of  steam 
jets)  to  achieve  pollution  prevention 
objectives.  Simple  physical  audits  of 
current  waste  generation  and  in-plant 
management  practices  for  the  wastes 
can  also  yield  positive  results.  These 
audits  often  turn  up  simple  non- 
engineering  practices  that  can  be 
successfully  implemented. 

Pollution  prevention  opportunities  for 
the  manufacturing  processes  generating 
carbamate  wastes  (K156  through  K161) 
may  potentially  result  in  reductions  in 
waste  generation. 

The  Agency  is  interested  in  comments 
and  data  on  such  opportunities, 
including  both  successhil  and 
unsuccessful  attempts  to  reduce  waste 
generation,  as  well  as  the  potential  for 
volume  or  toxicity  reductions.  It  is  also 
possible  that,  ovring  to  previous 
implementation  of  waste  minimization 
procedures,  some  facilities  or  specific 
processes  have  very  little  potential  for 
decreases  in  waste  generation  rates  or 
toxicity.  The  Agency  is  particularly 
interested  in  such  specific  information 
as:  (1)  Data  on  the  quantities  of  wastes 
that  have  been  or  could  be  reduced;  (2) 
a  means  of  calculating  percentage 
reductions  that  are  achievable 
(accounting  for  changes  in  production 


rates):  (3)  the  potential  for  reduction  in 
toxicity  and  mobihty  of  the  wastes;  (4) 
the  results  of  waste  audits  that  have 
been  performed,  and  (5)  potential  cost 
savings  that  can  be  (or  have  been) 
achieved;  (6)  the  feasibihty  and  cost 
burden  that  could  be  faced  to  reuse/ 
recycle  these  wastes  including  an 
estimated  return  on  investment;  (7)  lead 
time  required  to  successfully  implement 
a  recovery  and/or  recycling  method;  or 
other  methods  (such  as  process 
modification  to  improve  efficiency)  that 
significantly  reduce  the  volume  and/or 
toxicity  of  the  wastes;  and  (8)  other 
barriers  to  implementation. 

IV.  Applicability  of  the  Land  Di.<;pDsal 
Restrictions  Determinations 

A.  Request  for  Comment  on  the 
Agency's  Approach  to  the  De\'e}opment 
of  BOAT  Treatment  Standards 

RCRA  requires  EPA  to  make  a  land 
disposal  prohibition  determination  for 
any  hazardous  waste  that  is  newly 
identified  or  listed  in  40  CFR  part  261 
after  November  8, 1984,  within  six 
months  of  the  date  of  identification  or 
final  listing  (RCRA  section  3004(g)(4), 
42  U.S.C.  6924(g)(4)).  EPA  is  also 
required  to  set  "•   •   •  levels  or  methods 
of  treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  hkelibood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized"  (RCRA 
Section  3004(m)(l).  42  U.S.C. 
6924(m)(l)).  Land  disposal  of  wastes 
that  meet  treatment  standards  thus 
established  by  EPA  is  not  prohibited. 
The  wastes  being  proposed  for  listing  in 
this  action  would  be  subject  to  this 
requirement  once  a  final  rule  is 
promulgated. 

A  general  overview  of  the  Agency's 
approach  in  performing  analysis  of  how 
to  develop  treatment  standards  for 
hazardous  wastes  can  be  found  in 
greater  detail  in  section  IlI.A.l  of  the 
preamble  to  the  final  rule  that  set  land 
disposal  restrictions  (LDR's)  for  the 
Third  Third  wastes  (55  PR  22535,  )une 
1,  1990).  The  framework  for  the 
development  of  the  entire  Land  Disposal 
Restrictions  program  was  promulgated 
November  7. 1986.  (51  FR  40572). 

While  the  Agency  prefers  source 
reduction/pollution  prevention  and 
recycling/recovery  over  conventional 
treatment,  ineNitably,  some  wastes  (such 
as  residues  from  recycling  and 
inadvertent  spill  residues)  uill  be 
generated.  Thus,  standards  based  on 
treatment  using  BOAT  will  be  required 
to  be  developed  for  these  wastes,  if  a 
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final  rule  listing  them  as  hazardous  is 
promulgated. 

Treatment  standards  typically  are 
established  based  on  the  performance 
data  from  the  treatment  of  the  listed 
waste  or  wastes  with  similar  chemical 
and  physical  characteristics  or  similar 
concentrations  of  hazardous 
constituents.  Treatment  standards  are 
established  for  both  wastewater  and 
nonwastewater  forms  on  a  constituent- 
specific  basis.  The  constituents  selected 
for  regulation  under  the  Land  Disposal 
Restrictions  Program  are  not  necessarily 
limited  to  those  identified  as  present  in 
the  listings  proposed  in  this  action,  but 
include  those  constituents  or  parameters 
that  will  ensure  that  the  technologies 
arc  operated  properly. 

Although  aata  on  waste 
characteristics  and  current  management 
practices  for  wastes  proposed  in  this 
action  have  been  gathered  as  part  of  the 
administrative  record  for  this  rule,  the 
Agency  has  not  completed  its  evaluation 
of  the  usefulness  of  these  data  for 
developing  specific  treatment  standards 
or  assessing  the  capacity  to  treat  (or 
rec)'cle)  these  wastes. 

Available  treatment  performance  data 
show  that  incineration,  chemical 
hydrolysis,  and  biological  treatment  are 
potentially  applicable  to  carbamate 
wastes.  These  technologies  have  shown 
some  promise,  and  the  data  are  under 
review  for  the  purpose  of  developing 
treatment  standards  for  K156  through 
K151.  A  collection  of  the  available 
treatment  information  has  been  placed 
in  the  docket  for  this  rule. 

EPA  intends  to  propose  treatment 
standards  for  K156  through  K161  and 
the  proposed  P  and  U  wastes  in  a 
separate  rulemaking  However.  EPA 
specifically  is  soliciting  comment  and 
data  on  the  following  as  they  pertain  to 
the  proposed  listing  of  carbamate  wastes 
K156  through  K161  as  described  in  this 
action. 

(1)  Technical  descriptions  of  treatment 
systems  that  are  or  could  potentially  be  used 
for  these  wastes. 

(2)  Descriptions  of  alternative  technologies 
that  might  bie  currently  available  or 
anticipated  as  applicable; 

(3)  Performance  data  for  the  treatment  of 
tfiese  or  similar  wastes  (in  particular, 
constituent  concentrations  in  both  treated 
and  untreated  wastes,  as  well  as  equipment 
design  and  ofjerating  conditions); 

(4)  Information  on  known  or  perceived 
difficulties  in  analyzing  treatment  residues  or 
specific  constituents; 

(5)  Quality  assurance/quality  control 
information  for  all  data  submissions; 

(6)  Factors  affecting  on-site  and  ofl-site 
treatment  capacity; 

(7)  Information  on  the  potential  costs  for 
set-up  and  operation  of  any  current  and 
alternative  treatment  technologies  for  these 
wastes; 


(8)  Information  on  waste  minimization 
approaches. 

B.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Capacity  Analyses  in 
the  LDR  Program 

In  the  land  disposal  restrictions 
determinations,  the  Agency  must 
demonstrate  that  adequate  commercial 
capacity  exists  to  manage  the  waste  with 
BOAT  standards  before  it  can  restrict 
the  hsted  waste  from  further  land 
disposal.  The  Agency  performs  capacity 
analyses  to  determine  if  sufficient 
alternative  treatment  or  recovery 
capacity  exists  to  accommodate  the 
volumes  of  waste  that  will  be  affected 
by  the  land  disposal  prohibition.  If 
adequate  capacity  exists,  the  waste  is 
restricted  from  further  land  disposal.  If 
adequate  capacity  does  not  exist,  RCRA 
section  3004(h)  authorizes  EPA  to  grant 
a  national  capacity  variance  for  the 
waste  for  up  to  two  years  or  until 
adequate  alternative  treatment  capacity 
becomes  available,  whichever  is  sooner. 

To  perform  capacity  analyses,  the 
Agency  needs  to  determine  the  volumes 
of  the  hsted  waste  that  will  require 
treatment  prior  to  land  disposal.  The 
volumes  of  waste  requiring  treatment 
depend,  in  turn,  on  the  waste 
management  practices  employed  by  the 
hsted  waste  generators.  Data  on  waste 
management  practices  for  these  wastes 
were  collected  during  the  development 
of  this  proposed  rule.  However,  as  the 
regulatory  process  proceeds,  generators 
may  decide  to  minimize  or  recycle  their 
wastes  or  otherwise  alter  their 
management  practices.  Thus  EPA  will 
update  and  monitor  changes  in 
management  practices  because  these 
changes  will  affect  the  final  volumes  of 
waste  requiring  commercial  treatment 
capacity.  Therefore.  EPA  needs 
information  on  current  and  future  waste 
management  practices  for  these  wastes, 
including  the  volumes  of  waste  that  are 
recycled,  mixed  with  or  co-managed 
witli  other  waste,  discharged  under 
Clean  Water  Act  provisions,  and  the 
volumes  and  types  of  residuals  that  are 
generated  by  the  various  management 
practices  appUcable  to  newly  listed  and 
identified  wastes  (e.g.,  treatment 
residuals). 

The  availability  of  adequate 
commercial  treatment  capacity  for  these 
wastes  determines  whether  or  not  a 
waste  is  granted  a  capacity  variance 
under  RCRA  section  3004(h).  EPA 
continues  to  update  and  monitor 
changes  in  available  commercial 
treatment  capacity  because  the 
commercial  hazardous  waste 
management  industry  is  extremely 
dynamic.  For  example,  national 
commercial  treatment  capacity  changes 


as  new  facihties  come  on-line,  as  new 
units  and  new  technologies  are  added  at 
existing  facilities,  and  as  facilities 
expand  existing  units.  The  available 
capacity  at  commercial  facilities  also 
changes  as  facilities  change  their 
commercial  status  (e.g..  changing  from  a 
fully  commercial  to  a  limited 
commercial  or  captive  facility).  To 
determine  the  availability  of  capacity  for 
treating  these  wastes,  the  Agency  needs 
to  consider  currently  available  data,  as 
well  as  the  timing  of  any  future  changes 
in  available  capacity. 

For  previous  land  disposal  restriction 
rules,  the  Agency  performed  capacity 
analyses  using  data  from  national 
surveys  including  the  1987  National 
Survey  of  Hazardous  Waste  Treatment. 
Storage.  Disposal,  and  Recycling 
Facilities  (the  TSDR  Survey)  and  the 
1987  National  Sur\'ey  of  Hazardous 
Waste  Generators  (the  Generator 
Survey).  However,  these  surveys  caimot 
be  used  to  determine  the  volumes  of 
carbamate  wastes  requiring  treatment, 
since  the  wastes  were  not  included  in 
the  surveys.  Additionally,  these  surveys 
may  not  contain  adequate  information 
on  currently  available  capacity  to  treat 
newly  identified  wastes  because  the 
data  reflect  1986  capacity  and  do  not 
include  facility  expansions  or  closures 
that  have  occurred  since  then.  Although 
adjustments  have  been  made  to  these 
data  to  account  for  changes  in  waste 
management  through  1990,  this  was  not 
done  on  a  consistent  basis  across  all 
waste  management  practices. 

Data  on  waste  characteristics  and 
management  practices  have  been 
gathered  for  the  purpose  of  the 
carbamates  hazardous  waste  listing 
determinations  in  the  carbamate  RCRA 
Section  3007  survey.  The  Agency  has 
compiled  the  capacity-related 
information  from  the  survey  responses 
and  is  soliciting  any  updated  or 
additional  pertinent  information. 

To  perform  the  necessary  capacity 
analyses  in  the  land  disposal 
restrictions  rulemaking,  the  Agency 
needs  reliable  data  on  ciirrent  waste 
generation,  waste  management 
practices,  available  alternative  treatment 
capacity,  and  plaimed  treatment 
capacity.  The  Agency  vdll  need  the 
annual  generation  volumes  of  waste  by 
each  waste  code  including  wastewater 
and  nonwastewater  forms,  and  soil  or 
debris  contaminated  with  these  wastes 
and  the  quantities  stored,  treated, 
recycled,  or  disposed  due  to  any  change 
of  management  practices.  The  Agency 
also  requests  data  from  facilities  capable 
of  treating  these  wastes  on  their  current 
treatment  capacity  and  any  plans  they 
may  have  in  the  future  to  expand  or 
reduce  existing  capacity.  The  Agency  is 
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also  requesting  comments  from 
companies  that  may  be  considering 
developing  new  hazardous  waste 
treatment  capacity.  Specifically,  the 
Agency  requests  information  on  the 
determining  factors  involved  in  making 
decisions  to  build  new  treatment 
capacity.  Waste  characteristics  such  as 
pH  level,  BTUs,  anionic  character,  total 
organic  carbon  content,  constituents 
concentration,  and  physical  form  may 
also  limit  the  availability  of  certain 
treatment  technologies.  For  these 
reasons,  the  Agency  requests  data  and 
comments  on  waste  characteristics  that 
might  limit  or  preclude  the  use  of  any 
treatment  technologies. 

V.  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3007,  3008,  3013,  and  7003  of  RCRA, 
although  authorized  States  have  primary 
enforcement  responsibility. 

Before  the  Hazardous  and  Solid  Waste 
.\mendments  of  1984  (HSWAl  amended 
RCRA,  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  heu  of  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  located  in 
the  State  with  permitting  authorization. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to  enact 
equivalent  authority  within  specified 
time-frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

By  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  (including  the  hazardous 
waste  listings  proposed  in  this  notice) 
take  effect  in  authorized  States  at  the 
same  time  that  they  take  effect  in  non- 
authorized  States.  EPA  is  directed  to 
implement  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  the  federal  HSWA 
requirements  apply  in  authorized  States 
in  tlie  interim. 


B.  Effect  on  State  Authorizations 

Because  this  proposal  (with  the 
exception  of  the  actions  proposed  under 
CERCLA  authority)  will  be  promulgated 
pursuant  to  the  HSWA,  a  state 
submitting  a  program  modification  is 
able  to  apply  to  receive  either  interim  or 
final  authorization  under  section 
3006(g)(2)  or  3006(b).  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's  requirements.  The  procedures 
and  schedule  for  State  program 
modifications  under  3006(b)  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  all  HSWA  interim 
authorizations  are  currently  scheduled 
to  expire  on  January  1,  2003  (see  57  FR 
60129,  February  Is'  1992). 

Section  271.21(e)(2)  of  EPA's  state 
authorization  regulations  (40  CFR  part 
271)  requires  that  states  with  final 
authorization  modify  their  programs  to 
reflect  federal  program  changes  and 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
states  must  modify  their  programs  to 
adopt  this  proposed  regulation,  if  it  is 
adopted  as  a  final  rule,  will  be 
determined  by  the  date  of  promulgation 
of  a  final  rule  in  accordance  with 
§  271.21(e)(2).  If  the  proposal  is  adopted 
as  a  final  nde.  Table  1  at  40  CFR  271.1 
will  be  amended  accordingly.  Once  EPA 
approves  the  modification,  the  State 
requirements  become  RCRA  Subtitle  C 
requirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  in  this  proposed  rule. 
These  State  regulations  have  not  been 
assessed  against  the  federal  regulations 
being  proposed  to  determine  whether 
they  meet  the  tests  for  authorization. 
Thus,  a  State  would  not  be  authorized 
to  implement  these  regulations  as  RCRA 
requirements  imtil  State  program 
modifications  are  submitted  to  EPA  and 
approved,  pursuant  to  40  CFR  271.21. 
Of  course,  States  with  existing 
regulations  that  are  more  stringent  than 
or  broader  in  scope  than  current  Federal 
regulations  may  continue  to  administer 
and  enforce  their  regulations  as  a  matter 
of  State  law. 

It  should  be  noted  that  authorized 
States  are  required  to  modify  their 
programs  only  when  EPA  promulgates 
Federal  standards  that  are  more 
stringent  or  broader  in  scope  than 
existing  Federal  standards.  Section  3009 
of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  of  the  Federal 
program.  States  are  not  required  to 
modify  their  programs.  See  40  CFR 


271. l(i).  This  proposed  rule,  if  finaUzed, 
is  neither  less  strijagent  than  nor  a 
reduction  in  tne  scope  or  the  current 
Federal  program  and,  therefore,  states 
would  be  required  to  modify  their 
programs  to  retain  authorization  to 
implement  and  enforce  these 
regulations. 

VI,  CERCLA  E>esignation  and 
Reportable  Quantities 

All  hazardous  wastes  listed  under 
RCRA  and  codified  in  40  CFR  261.31 
through  261.33.  as  well  as  any  sohd 
waste  that  exhibits  one  or  more  of  the 
characteristics  of  a  RCRA  hazardous 
waste  (as  defined  in  §§261.21  through 
261.24).  are  hazardous  substances  under 
the  Comprehensive  Elnvironmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCL.^),  as  amended.  See 
CERCLA  Section  101(14)(C).  CERCLA 
hazardous  substances  are  listed  in  Table 
302.4  at  40  CFR  302.4  along  with  their 
reportable  quantities  (RQsj.  RQs  are  the 
minimum  quantity  of  a  hazardous 
substance  that,  if  released,  must  be 
reported  to  the  National  Response 
Center  (NRC)  pursuant  to  CERCLA 
§  103.  In  this  proposal,  the  Agency  is 
proposing  to  list  the  proposed  wastes  in 
this  action  as  CERCLA  hazardous 
substances  in  Table  302.4  of  40  CFR 
302.4,  but  is  taking  no  action  to  adjust 
the  one-pound  statutory  RQs  for  these 
substances. 

Reporting  Requirements.  Under 
section  102(b)  of  CERCLA.  all  hazardous 
substances  newly  designated  under 
CERCL.\  will  have  a  statutory  RQ  of  one 
pound  unless  and  until  adjusted  by 
regulation.  Under  CERCL.^  section 
103(a),  the  person  in  charge  of  a  vessel 
or  facility  from  which  a  hazardous 
substance  has  been  released  in  a 
quantity  that  is  equal  to  or  exceeds  its 
RQ  shall  immediately  notify  the  NRC  of 
the  release  as  soon  as  that  person  has 
knowledge  thereof.  The  toll  free  number 
of  the  NRC  is  1-800-424-8802;  in  the 
Washington.  DC  metropolitan  area,  the 
number  is  (202)  426-2675.  In  addition 
to  this  reporting  requirement  under 
CERCLA,  section  304  of  the  Emergency 
Plaiming  and  Community  Right-to 
Know  Act  of  1986  (EPCRA)  requires 
owners  or  oijerators  of  certain  facilities 
to  report  the  release  of  a  CERCLA 
hazardous  substance  to  State  and  local 
authorities.  EPCRA  section  304 
notification  must  be  given  immediately 
after  the  release  of  a  RQ  or  more  to  the 
community  emergency  coordinator  of 
the  local  emergency  planning  committee 
for  each  area  likely  to  be  affected  by  the 
release,  and  to  the  State  emergency 
response  commission  of  any  State  likely 
to  be  affected  by  the  release. 
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If  this  proposal  is  promulgated  as  a 
final  rule,  releases  equal  to  or  greater 


than  the  one- pound  statutory  RQ  will  be 
subject  to  the  requirements  described 


above,  unless  and  until  the  Agency 
adjusts  the  RQs  for  these  substances  in 
a  future  rulemaking. 


Table  26.— Proposed  One-Pound  Statutory  RQs  for  Proposed  K,  P,  and  U  Wastes 


Waste 
code 


Constituent  of  concern 


Statutory  RQ 
(pounds) 


K156 


K157 


K158 
K159 
K160 
K161 
P185 
P187 
P188 

P189 
P190 
P191 
P192 
P193 
P194 
Pi  95 
PI  96 
P197 
P198 

P201 
P202 
P203 
P204 

P205 
U360 
U361 
U362 
U363 

U364 
U365 
U366 
U367 
U36a 
U369 
U370 
U280 
U371 
U372 
U373 
U271 
U374 
U375 
U376 

U377 
U378 
U379 
U380 
U381 
U277 
U382 
U383 
U384 
U385 
U386 
U387 
U388 
U389 
U390 


acetone,  acetonitnle,  acetophenone.  aniline,  benomyl,  benzene,  carbaryl,  caft>endazim,  cartxDfuran,  cartx)sutfan, 

cWofobenzere,  cfilofoform,  o-dichlorobeazene,  hexane,  niethanoJ,  metNxnyl,  methyl  ethyl  ketone,  niethyt  isobutyl 

ketone,  methylene  chlonde,  naphthalene,  phenoi,  pyridine,  toluene,  tnethylamine,  r/lene. 
acetone,    acetonitnle,    acetophenone,    aniline,    beiiomyl.    cartaryl,    carbofuran,    carbosuMan,    chkJrofomi,    o- 

dichlofobenzene,  hexane,  methanol,  methomyl,  mettiyt  ethyl  ketone,  methyl  isobutyl  ketone,  methylene  chlonde, 

naphthalene,  phenol,  pyridine,  toluene,  xylene. 

k)enomyl,  cartsendazim,  carbofuran,  cartxisutfan.  methylene  chloride 

benzene,  butylate,  eptc,  molinate,  pebutate,  verrxsiate,  thiocaftanrate  N.O.S  _ „ 

benzene,  butylate,  eptc,  nrolinate,  petxilate,  vemolate,  thtocaft>amate  N.O.S  „ 

arsenic,  antmony.  cadmium.  metanvsodiun\  xylene,  ziram,  dittwocart>amate  product  N.O.S  _ 

1.3-Dithioiane-2-cartX)xaldehyde,  2,4-dimethy^,  O-  [(methylamino)cart)onyl]oxime  (Tirpate) _ 

1 ,3-Benzodioxot-4-o(,  2.2-dimefhyl-,  methyl  cartjamate  (Bendiocart))  

Benzoic  acid.   2-hydroxy,  compd.   with   (3as-as>-    1j2,3,3a,8,8a-hexahydro-l,3a,8-trimethytpyfroto[2.3-  b)lndo^5-yl 

mettiytearbamate  ester  (1:1)  (Ptrysostigmine  salicylate). 

Carbamjc  acid.  [(ditxrtylamino)thio]mettiy*-,  2.3-dihydro-  2,2-dimethy^7-t)enzofuranyl  ester  (Carbosuffan)  „ 

Carbamic  acid,  m€thy^,  3-methyt;^enyl  ester  (Metotcart))  _ 

Cartamic  acid,  dimethy^,1-[(dimethylam4rK))cartx)ny^}-5-  methyV-lH-pyrazo*-3-yl  ester  (Dimetitan)  

Cart>amtc  acid,  dimethyl-,  3-methyl-l-(l-methylethyl)-1K-  pyrazo<-5-yl  ester  (Isolan) _ 

Cartamic  acid,  [i,2-phenyleneb(S(iminocart)onothtoyf)]t)is-,  dimethyl  ester  (Thiophar^ate-methyO 

Ethanimidothioc  acid,  2-(dimethylamino)-N-  [[(methyfamino)cartx>nyf]oxy)-2-oxo-,  methyl  ester  (Oxanfjyl)  

Ethanimidothiotc  acid,  N,N-  tthiob*s{(m€thylimino)cartxxiyloxyl]b«s-,  dimethyl  ester  (Thiodtcart))  

Manganese,  bis(dtmethytaart>amod(thioafo-S,S>  (Manganese  cSmethyWrthiocartamate)  _ 

Methanimidam»de,  N.NKJimethyf-N'-[2-methyM-  [I(methylamino)cartionyl]oxylpheny[)-  (Formparar^afe)  

Methanimidamide,  N,N-dimethyl-N'-[3-  (l(methylamino)cart»nyf]oxylpheny(}-,  morvjhydrochlonde  (Fomnetanate  hy- 

drochkDnde). 

Phenol,  3-methyl-5-<l-methy(ethyl)-,  methyl  cartjamate  (Promecarb)  „ 

Ptienol,  3-(l-TT)ethylethyl).  methyl  cartiamate  (Hercules  AC-5727)  

Propanal,  2-methy1-2-(methylsutfonyl>-,  O-  [(methylamino)cartx)r>yf]  oxin^  (Akficarb  sutfone)  

PyrTolo{2,3-b!indol-5-ol,    l,2,3,3a,8,8a-hexahydro-l,3a,8-  tnmethy^.   metfiytcartiamate   (ester).   (3aS-cis)-   (Physo- 

st)gmine). 

Zinc.  b<s(dimethytcart3amodithioato-S,S')-,  (T-4)-  (Ziram)  . _ „ 

Cartiamafes  N.O.S  _ _ „ _ 

Cart)amoyl  Oximes  N.O.S  „ „ „ 

Th(ocart»mates  N.O.S  „ „ _ „ _ 

DIthiocarbamate  acids,  salts,  and/or  esters  N.O.S.,  (This  listing  Includes  mixtures  of  one  or  more  (fithiocarbamate 

aad.  salt,  and/or  ester). 

1 .3-BenzodioxoM-o<,  2,2-dimethy^  (Bendiocarb  phenol)  „ „ 

iH-Azeptne-i-cartothioic  acid,  hexahydro-,  S-ethyl  ester  (Molinate)  _ „ „ 

2H-l,3.5-Thtadiazine-2-thione,  tetrahydro-3,5-dimethyt-  (Dazomet)  _ 

7-Benzofuranol,  2.SKJihydro-2.2-dimethyt-  (Carbofuran  phenol) „ 

Antimony,  tris(dipent>lcart5amodithioato-S.S)-  (Antimony  tnsdipentyldithiocartjamate)  _ 

Antimony,  tns[bis(2-ethylhexyl)cart>amodithioato-S,S>  (Antimony  tns(2-ethyihexyl)drthiocarbamate)  

Bismuth,  tns(d:methylcaft)anx)dithioato-S.S'-,  (Methyl  bismate) „ „ _ 

Cartiamjc  acid,  (3-chlorophenyl)-,  4-chloro-2-tHitynyl  ester  (Bartan)  _ _ „ „. 

Cartiamtc  acid,  [(dimethylamino)iminomethyf))  ethyl  ester  monohydrochloride  (Hexaztnor>e  Intermediate)  

Cartamic  acid,  1H-t)enzlmldaza^2-yl,  methyl  ester  (Carbendazim) 

Cartjamtc  acid,  phenyl-,  1 -methylethyl  ester  (Propham) „ 

Carbamic  acid.  [l-[{btitylamino)cart»nyf}-iK-benzimidazo»-2-  yf}-,  methyl  ester  (Benomyl)  „ 

Cartjamic  acid,  [[3-{(dimethylamino)cartX3ny(]-2-  pyridinyl}sutfony(]-phenyl  ester  (U9069)  

Cartamic  acid,  butyl-,  3-iodo-2-propynyl  ester  (Troysan  Polyphase) 

Cartiarrxxjithioic       acid,       dimethyt-,        tetraanhydrosu/fide       with       orthothioselenious       acid       (Selenium 

dime  thy  id)thiocart)a  mate). 

Cartamodithioic  acid,  methyl,-  rrxjnopotassium  salt  (Potassium  n-methyldithiocartamate) „ 

Cartsarrxxfithioic  acid,  (hydroxymethyl)methyl-,  monopotassium  salt  (Busan  40)  _ „ 

Cai-tJamodithioic  acid,  dibutyl,  sodium  salt  (Sodium  ditxrtyklithKicartiamate)  „ 

Carbamodithioic  acid,  dibutyl-,  methylene  ester  (Var>iube  7723)  

Cartamodithioic  acid,  diethyl-,  sodium  salt  (Sodium  diethykfithiocarbamate) , _ 

CarbarrxxJithioic  acid,  diethyi-.  2-chloro-2-pfopenyl  ester  (SuHallate)  

Cartamodithioic  acid,  dimethyl-,  sodium  salt  (Ditiam) 

Cartarrxxfithioic  acid,  dimethyl,  potassium  salt  (Potassium  dimethyf  dithiocartamate)  (Busan  85)  _ _ „ 

Cartjamodithioic  aod,  methyl-,  morwsodium  salt  (Metam  Sodium) „ 

Cartamothioic  acid,  dipropyl-.S-propyl  ester  (Vemolate)  „ 

Caftamothioc  acid,  cyclohexylethyl-,  S-ethyl  ester  (Cycloate)  „ 

Cartaamothiotc  acid,  dipropyl-,  S-(phenylmethyl)  ester  (Prosurtocarb)  : _ 

Cartjamothioe  acid,  (l,2-dimethylpfopy()  ethyl-,  S-  (phenylrnethyQ  ester  (Esprocarb)  

Cartamothiotc  acid,  b(s(1 -methylethyl)-,  S-(2,3,3-  trichlofo-2-propenyl)  ester  (Triatlate)  

Cartamothioic  acid,  dipropyl-,  S-ethyl  ester  (Eptam)  
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Table  26.— Proposed  One-Pound  Statutory  RQs  for  Proposed  K,  P,  and  U  Wastes— Continued 


Waste 
rrvie 

Constituent  of  concern 

Statutory  RQ 
(pourxJs) 

U'^QI 

riflrtiflmothioir  arid  butvlpthvi-   S-oroDvi  ester  fPebulatel                      

U392 

Carbamothicic  acid,  bis(2-methylpfopyl)-,  S-€thy1  ester  (Butylate) 

Cnnnt^r  hi«;(f1impthvlrj?rhamorirthioato-S  SV-  (Coooer  dimethvkjithtocarbamate)  

U'?Q4 

Fthanimirinthiotr  arid  2-(dimettivlamino>-N-rtvdroxv-2-oxo-  methvl  ester  (A2213)  

U'^95 

Fthanol  ?  ?'-oxvt)is-   dicartiamate  (Reactacrease  4-DEG)  ._ 

U396 
U397 

Iron.  tTis(dimethyicarbarTxxJrthioato-S.S)-.  (Fe-tiam)  

Lead,  bis(dipentylcarbarTxxJith,oato-S.S)-l . 

MrilvfYlprtijm  hi*ifriihLjtvlcartjamothioalo^d*-  rnu  -oxodioxodi-  sulfurized 

U399 

Nickel  bis(dibutvlcartTamodrt'iioato-S  S)-  (Ntckol  dibutvldittiKDcarbamate)  

I  lACin 

Pinpnf*inp    1  1  -ltetrathiodicart"onothtovn-b(S-  fSultads)                          

UJOl 

hitiMimpthvlthiocarbamo^n  sulfide  fretra.'Tiethv'^ttiiuram  monosulfide)  

1  lAOO 

Thmnprnwrtir^rtvinK-  flinmirie   tPtrat>Litvi  (BLft*'i  Tuads^ ». 

1  \ACA      « 

t  i^n^ 

7inr   h«t;Ihi<;(nhpnvlmpfhvlW^arbarr>odithioa1o-S  SI-  (Arazate)               

I  uns 

7'nr  h^<;(dih^JtvlcflrharT(odlf^loatt>-S  S'l-  (Butvl  Ziram)          « 

1  idnfi 

7inr  hi<;Mipfhvk"arhamodithfoatc>-S  S'>-  /Et*ivl  Ziram)                                   

VII.  Compliance  Dates 

A.  Notification 

Under  the  RCRA  section  3010  any 
person  generating,  transporting,  or 
managing  a  hazardous  waste  must  notify 
EPA  (or  an  authorized  State)  of  its 
activities.  Section  3010(a)  allows  EPA  to 
waive,  under  certain  circumstances,  the 
notification  requirement  under  section 
3010  of  RCRA.  If  these  hazardous  waste 
listings  are  promulgated,  EPA  is 
proposing  to  waive  the  notification 
requirement  as  unnecessary  for  persons 
already  identified  within  the  hazardous 
waste  management  universe  (i.e., 
persons  who  have  an  EPA  identification 
number  under  40  CFR  252.12).  EPA  is 
not  proposing  to  waive  the  notification 
requirement  for  waste  handlers  who 
have  neither  notified  the  Agency  that 
they  may  manage  hazardous  wastes  nor 
received  an  EPA  identification  number. 
Such  individuals  will  have  to  provide 
notification  under  section  3010. 

B.  Interim  Status  and  Permitted 
Facilities 

Because  HSWA  requirements  are 
applicable  in  autliorized  States  at  the 
same  time  as  in  unauthorized  States, 
EPA  will  regulate  K156  through  K161 
and  the  P  and  U  listed  wastes  until 
States  are  authorized  to  regulate  these 
wastes.  Thus,  once  this  regulation 
becomes  effective  as  a  final  rule,  EPA 
will  apply  Federal  regulations  to  these 
wastes  and  to  their  management  in  both 
authorized  and  unauthorized  States. 

VTII.  Executive  Order  12866 

Under  Executive  Order  12866,  [58  FR 
51735  (October  4,  1993)1  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affects 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interferes  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  this 
Executive  order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  of  policy  issues  arising 
out  of  legal  mandates.  As  such,  this 
action  was  submitted  to  0MB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

IX.  Economic  Impact  Analysis 

This  section  of  the  preamble 
summarizes  the  costs  and  the  economic 
impact  analysis  (EIA)  for  the  proposed 
carbamate  hazardous  waste  listings. 
Based  upon  the  EIA  for  this  proposal, 
the  Agency  estimates  that  the  listing  of 
the  six  carbamate  production  wastes 
discussed  above  may  result  in 
nationwide  annualized  costs  of  at  least 
$890,000.  A  complete  discussion  of  the 
EIA  is  available  in  the  regulatory  docket 
for  this  proposed  rule  in  a  report 
entitled  "Economic  Impact  Analysis  of 
the  Identification  and  Listing  of 
Carbamate  Production  Waste,"  January 
26, 1994. 


A.  Compliance  Costs  for  Proposed 
Listings 

The  remainder  of  this  section  briefly 
describes  (1)  the  universe  of  carbamate 
production  facilities  and  volumes  of 
carbamate  production  wastes  in  the  6 
waste  groups  proposed  for  hazardous 
waste  listing.  (2)  the  methodology  for 
determining  incremental  cost  and 
economic  impacts  to  regulated  entities, 
and  (3)  the  regulatory  flexibihty 
analysis.  Results  of  the  analysis  are 
summarized  in  section  3,  Tables  30  and 
31. 

1.  Universe  of  Carbamate  Production 
FaciUties  and  Waste  Volumes 

In  order  to  estimate  costs  for  the  EIA. 
it  was  first  necessary  to  estimate  total 
annual  generation  of  carbamate 
production  wastes.  As  described  in 
section  III  of  this  preamble,  the 
carbamate  production  industry  is 
composed  of  64  chemical  products 
produced  by  20  manufacturers  at  24 
facilities.  Total  annual  waste  quantities 
generated  by  these  facilities  were 
derived  from  a  1990  survey  of  the 
carbamate  production  industry.  Table 
27  presents  the  total  waste  quantities 
reported,  by  waste  group,  for  the 
carbamate  production  industry. 

Table  27.— 1990  Total  Waste 
Quantities  of  Concern,  by 
Waste  Group,  Reported  by  the 
Carbamate  Production  Industry 


Waste  category 

Total 

(Quantites  grven  (,-i  Metric  tons 

quantity 

per  year) 

reported 

Category  1 — Organic  wastes  from 

t^e   productKXi   of   cartjamates 

and  cartamoyi  oximes 

126,000 

Category    2 — Wastewaters    from 

the   production   of   cartsamates 

and  cart)anx)yl  oxin>es 

269,000 
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Table  27.— 1990  Total  Waste 
QuA-vrriTiEs  Of  Concern,  by 
Waste  Group.  Reported  by  the 
Carba.mate  Production  Indus- 
try— Continued 


*^asfe  category 

(Quantities  given  m  Metre  tons 

per  Y^a:) 


Total 
quantity 
reported 


Category  3 — Solids  fronn  the  pro- 
d'.'ctjon  of  cartanates  an  car- 
tiamoyl  oximes 

Category  4 — Organic  wastes  from 
the  production  of 
ttitocartamates  

Category  5 — ^Wastewaters  from 
tr»e  production  of 
th'ocartamates  _ 

Category  5 — Solids  from  the  pro- 
duction of  thiocartjamates  

Category  7 — Process  wasiewater 
from  the  productKjn  of 
ditr.KX^ariaanates 

Category  8 — Reactor  vent  scrub- 
ber water  from  the  productKxi 
of  dithKic^tjamales  ._ _ _ 

Category  9 — PunficatKXi  solids 
from  the  production  of 
dithKX-artiamates 

Category  1 0 — Organic  wastes 
from  the  production  at 
dith^iocartamates 

Total:  „.. _ 


1390 

500 

344.000 
700 

51,000 

48.000 

3.400 

400 


•839.500 


•  f^hjmbers  may  not  add  due  to  rourxJtng. 

2.  Method  for  Detennining  Cost  and 
Economic  Impacts 

This  section  details  EIPA's  approach 
for  estimating  the  incremental 
compliance  cost  and  the  economic 
impacis  attributable  to  the  listing  of 
carbamate  production  waste.  Because 
the  carbamate  production  industry  is 
relatively  small  (only  20  manufacturers 
at  24  facilities  in  1990).  EPA  was  able 
to  collect  facility-sjjecific  information 
and  estimate  Incremental  costs  at  the 
waste  stream  level  The  information 
used  Ln  this  analysis  was  collected  Ln 
1990  under  the  authority  of  a  RCRA 
section  3007  survey;  the  survey 
included  engineering  site  visits,  and 
sampling  and  analysis  of  waste  streams. 

Approach  to  the  Cost  Analysis 

EPA's  approach  to  the  cost  analysis 
for  this  proposal  was  to  compare  the 
cost  of  current  management  practices,  as 
reported  In  the  3007  survey  of 
carbamate  production  fadhties.  with  the 
projected  cost  of  management  to  comply 
vdth  the  RCRA  Subtitle  C  hazardous 
waste  program  as  would  be  required  by 
the  proposed  rule.  This  difference  in 
cost,  when  annualized,*  represents  the 


incremental  annual  compliance  cost 
attributable  to  the  proposed  rule. 

Baseline  or  Cuirent  Management 
Scenario 

Relying  on  survey  responses  and 
engineering  site  visits,  EPA  was  able  to 
determine  the  current  (i.e.,  1990) 
management  practices  for  the  handling 
and  disposal  of  carbamate  production 
wastes.  Current  management  practices 
varied  among  facilities  and  waste 
streams,  and  included  such  practices  as 
off-site  incineration,  deep-well  disjxjsal, 
on-site  destruction  in  boilers,  and  off- 
site  landGUing.  These  current 
management  practices  at  each  facility 
represent  the  baseline  scenario  of  the 
analysis. 

As  part  of  the  3007  survey,  EPA  asked 
each  facility  to  identify  current  costs  for 
the  management  of  carbamate 
production  wastes.  For  this  analysis, 
EPA  has  relied  on  and  has  not  changed 
the  industry's  owti  waste-speciSc 
estimates  concerning  the  cost  of  current 
management.  EPA  realizes  that  future 
events  such  as  waste  minimization 
efforts  or  increased  demand  for 
carbamate  products  may  change  waste 
generation  volumes  and,  thus,  future 
waste  management  costs. 

Post- Regulatory  Management  Scenarios 

In  predicting  how  industry  would 
comply  with  thv;  listing  of  carbamate 
production  waste  as  RCR.A  hazardous 
waste,  EPA  developed  nine  post- 
regulatory  management  scenarios, 
described  below,  that  represent 
plausible  management  reactions  on  the 
part  of  industry.  EPA  developed  these 
post-regulatory  management  categories 
based  on  its -knowledge  of  current  waste 
management  and  the  physical  and 
chemical  properties  of  the  waste. 

Management  Category  (MC)  1:  Wastes 
Currently  Managed  as  Hazardous 
Waste,  Either  On  or  Off  Site 

EPA  assumed  in  this  post-regulatory 
scenario,  that  wastes  would  continue  to 
be  managed  as  in  the  baseline  scenario. 
On-site  hazardous  waste  management 
Imphes  that  there  already  exists  a  RCRA 
Subtitle  C  permitted  (or  Interim  status) 
unit  at  the  facility,  such  as  a  RCRA 
permitted  incinerator.  If  wastes  are 
managed  as  hazardous  on  site,  the 
incremental  change  due  to  the  proposed 
rule  would  be  to  modify  the  RCRA 
permit  (or  interim  status/permit 
application)  to  account  for  the  new 
listing  of  carbamate  production  waste. »o 
If  wastes  are  managed  as  hazardous  off 


site,  the  incremental  change  would  be 
the  cost  from  the  completion  of  a  waste 
generator  manifest. 

Managemer.tCategory  2:  Wastes 
Currently  Afo/iaged  in  Boilers  Subject  to 
BIF  Requirements ' ' 

EPA  assumed  that  these  wastes  would 
continue  to  be  managed  in  boilers.  If  the 
boiler  is  on  site,  costs  for  a  Class  II 
incinerator  permit  modification  and 
manifest  and  biennial  reporting  would 
be  incurred,  similar  to  management 
Category  1.  If  the  waste  is  sent  to  off-site 
boilers  subject  to  BIF  requirements,  the 
only  incremental  cost  would  be  tbdt  for 
completing  the  manifest. 

Management  Category  3:  Wastes 
Currently  Managed  in  On  Site,  Subtitle 
D,  Non-hazardous  Waste  Incinerators 

EPA  assumed  that  post-regulatory 
management  would  be  off  site  at  the 
nearest  commercial  hazardous  waste 
(i.e..  RCRA  Subtitle  C  permitted) 
incinerator.  12  In  addition  to  the 
commercial  treatment  and 
transportation  costs,  the  post- regulatory 
management  of  these  wastes  would 
include  contingency  plan  maintenance, 
biennial  reporting,  and  manifesting. 

Management  Category  4:  Wastes 
Currently  Discharged  Under  NationaJ 
Pollution  Discharge  Elimination  Svstem 
(MPDES)  Permits.  Treated  at  Publicly 
Owned  Treatment  Works  (POTWs) 
Under  the  Clean  Water  Act,  Privately 
Owned  Treatment  Works,  or  On-Site 
Wastewater  Treatment  Systems 

EPA  assumed  that  the  post- regulatory 
management  of  these  wastes  as  a  result 
of  this  proposal  would  be  the  same  es 
baseline  management,  because  the 
systems  or  wastes  would  still  be,  either 
exempt  from  RCRA  regulation  (see  40 
CFR  264.1(g)(6)),  or  that  the  systems  are 
already  covered  under  a  RCRA  permit 
by  rule  (see  40  CFR  265.1(c)(10)).  and 
would  therefore  not  incur  any 
significant  incremental  costs. 
Consequently,  the  only  incremental  cost 
attributed  to  this  proposal  is  for 
contingency  plan  maintenance  and 
biermial  reporting. 

Management  Categories  5  and  6:  Wastes 
Currently  Being  Recycled  (Category  No. 
5)  or  Recovered  (Category  No.  6) 

No  incremental  cost  is  attributed  to 
these  waste  volumes  as  recycled  wastes 
were  assumed  to  be  exempt  from  RCRA 
Subtitle  C  regulation." 


•CmU  ar«  discouMad  H  a  rata  of  7  percaat  over 
s  20  yaor  parlod. 


loFor  this  category.  EPA  assusMd  th«J  the  hclMty 
would  D«ed  a  RCRA  Oaaa  n  permit  inodificatlon  to 

the  facility's  annual  contingency  plan  malntenanca 
and  biennial  reporting 


' '  BollcTS  and  Industrial  Furnaces. 

>2  EPA  estimated  each  of  faclllry-to-commerclal 
incinerator  distance  from  road  maps. 

>' Because  of  the  complexitiei  of  RCRA  recycling 
and  reuse,  it  la  poasible  that  these  carbamate 
production  wastes  are  recycled  In  a  manner  that  la 
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Management  Category  7:  Wastes 
CurrenUy  Managed  Off  Site  in  Subtitle 
D.  Non-Hazardous  Waste  Incinerators 

EPA  assumed  that  this  waste  will 
continue  to  be  shipped  off  site,  but  to 
the  nearest  commercial  hazardous  waste 
incinerator.  In  addition  to  treatment 
costs,  incremental  costs  would  include 
those  for  contingency  plan  maintenance, 
manifesting,  and  biennial  reporting. 

Management  Categories  8  and  9:  Wastes 
Currently  Managed  in  Subtitle  D 
Landfills  (Category  No.  8  for  Wastes 
Managed  Off  Site,  and  Categor\-  No.  9 
for  Wastes  Managed  On  Site) 

In  tJie  post-regulator)'  scenario,  wastes 
in  both  categories  would  be  shipped  off 


site  to  the  nearest  commercial  Subtitle 
C  hazardous  waste  landfill.  Commercial 
landfilhng  costs,  biermial  reporting,  and 
manifesting  would  present  incremental 
costs  associated  with  this  proposal. 

Management  Category  10:  Segregation 
of  Subtitle  D  Wastes  Currently 
Commingled 

In  the  post-regulatory  scenario,  wastes 
currently  commingled  with  industrial  or 
process  trash  and  managed  in  Subtitle  D 
landfills  may  incur  separation  costs. 
The  process  trash  will  be  managed  in 
the  current  fashion,  while  the  listed 
waste  will  be  managed  under  Subtitle  C 
facihties.  Carbamate  producers  must 
devote' labor  and  capital  to  separate 


these  materials  and  devote  space  to 
storage. 

Unit  costs  for  Subtitle  C  treatment 
(i.e.,  incineration)  or  land  disposal, 
waste  transportation  between  facilities, 
permit  modifications,  maintenance  of 
contingency  plans,  manifesting  and 
biannual  reporting  system  (BRS) 
reporting  are  contained  in  Table  28 
below.  The  total  volume  of  waste 
affected  by  each  waste  management 
categor)'  described  above  are  presented 
below  in  Table  29.  EPA  requests 
comments  on  these  cost  estimates. 


Table  28.— Post-Reguuvtory  Waste  Management  Unit  Cost  Estimates 


Cost  (1992  S) 


Source 


Commeraai  hazardous  waste  Incineration 

Commercial  hazardous  waste  landfill  

Hazardous  waste  transportation 


Class  II  on-site  hazardous  waste  landfill  permit  modifica- 
tion'. 

Class  II  orvsite  hazardous  waste  incinerator  permit  modi- 
fication " . 

Other  class  II  on-site  hazardous  waste  treatment  permit 
mod  rfi  cation. 

Segregation  of  industrial  Subtitle  D  waste  

Mairitenance  of  contingency  plan  

Manilesting  2 

BRS  reporting  


S1.600  per  metnc  ton 

S200  per  metnc  ton 

SO. 2 7  per  metric  ton  per  mile  if  urxJer  200  miles 
$0.24  per  metnc  ton  per  mile  rt  over  200  miles  .. 
S80,102  


S40.585 
S7,476  .. 


$10  per  metric  ton 

S200  per  facility  per  year 

S36  per  shipment  

$428  per  facility  per  year 


SAIC/ICF  analysis. 
SAIC/ICF  analysis. 
SAIC  analysis. 

ICF  analysis. 

IGF  analysis. 

ICF  analysis. 

EPA  estimate. 
Source  a. 
Sources  b,  c. 
Sources  c.  d. 


'  Permit  modification  costs  were  assumed  to  be  incurred  no  more  than  once  for  each  type  of  treatment  at  each  facility.  These  costs  were 
annualized  over  20  years  using  a  discou.it  rate  of  7  percent 

2Mar',es\  completion  costs  were  assumed  to  be  incurred  once  a  year  for  each  waste  shipped  off  site.  One  shipment  was  assumed  to  equal 
one  t'-uc+>!oad  of  20  tons. 

Sources  a.  "Estimating  Costs  for  the  Econom.c  BenefUs  of  RCRA  Non-compliance."  Draft  Report  prepared  by  DPRA  for  Office  of  Waste  Pro- 
grams Enforcement,  U.S.  Environmental  Protection  Agency,  May  1993. 

b.  ICF  No.  eoi  "Requirements  for  Generators.  Transporters,  and  Waste  Management  Facilities  Under  the  RCRA  Hazardous  Waste  Manifest 
System,"  June  15,  1992. 

c.  Employment  and  Earnings,  Bureau  of  Lat»r  Statistics,  March  1993. 

d.  "1991  Hazardous  Waste  Report,"  U.S.  Environmental  Protection  Agency. 


TABLE  29.— Total  Carbamate  Pro- 
duction Waste  Quantities  and 
Total  Incremental  Annual  Cost 
Incurred  by  Each  Post-Regu- 
latory Waste  Management  Cat- 
egory 


Table  29.— Total  Carbamate  Prc^ 
duction  Waste  Quantities  and 
Total  Incremental  Annual  Cost 
Incurred  by  Each  Post-Regu- 
latory Waste  Management  Cat- 
egory— Continued 


Post -regu- 
latory waste 
manage- 
ment sce- 
nano 

Total  quantity 
of  cartomate 

production 
waste  affected 

(in  metric 
tons) 

Total 

annualized  irv 

cremental  cost 

incurred 

MC  1  

234,000 

6.400 

1 

809,900 

2,700 

0 

S25,600 

MC  2  

8,200 

MC  3  

700 

MC  4  

776.700 

MC  5  and  6 
MC  7  

200 
20 

Post-regu- 
latory waste 
manage- 
r'lent  sce- 
nanc 

Total  quantity 
of  cartemate 

production 
waste  affected 

(in  metric 
tons) 

Total 
annualized  in- 
cremental cost 
incurred 

MC  8  and  9 
MC  10  

200 
4,100 

58.100 
41.000 

Total'  .. 

840,000 

910.000 

not  exempt  frorn  RCRA  permitting  and  other 
requirenients.  Wit.hout  further  investigation  of  each 
process  configuration  it  is  impossible  to  determine 
which  wastes  would  continue  to  be  recycled  or 


Numbers  may  not  add  due  to  rourxling 


recovered  in  the  post-regulatory  scenario.  There  are 
2.630  metric  tons  assigned  to  management 
categories  5  and  6.  if  all  this  waste  was  to  t* 
shipped  off  site  to  a  Subtitle  C  haza.'dous  waste 


Specific  Analysis  of  K157  Wastewaters 

EPA  examined  two  scenarios  for  the 
post-regulatory  management  of  K157 
wastewaters.  The  first  scenario  assumed 
that  K157  wastewaters  would  continue 
to  be  sent  through  NPDES-permitted 
discharges  or  to  POTU's.  but  that  (1) 
sludge  would  be  managed  as  hazardous 
waste.  (2)  surface  impoundments  would 
be  closed  and  converted  to  tanks.  The 
second  scenario  assumed  that 
wastewaters  would  be  treated  by  steam 
stripping  before  discharge  into 
cenlrahzed  wastewater  treatment 
systems.  Exemption  of  these  sludges 
from  the  definition  of  hazardous  waste 
was  found  to  not  impact  the  incremental 
costs,  which  are  dominated  by 
impoundment  conversion  costs. 


landfill  (at  $200/metric  ton),  then  the  incremental 
annualized  cost  reported  in  this  analysis  would 
increase  by  at  least  $530,000. 
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For  the  first  Kl  57  wastewater 
scenario.  EPA  reviewed  the  information 
collected  as  part  of  the  RCRA  section 
3007  siurey.  The  facibty-specific 
information  shows  that  only  two 
facilities  employ  operational  surface 
impoundments  (as  of  1990).  EPA  thus 
calculated  the  costs  associated  with  the 
closure  of  the  surface  impoundments 
and  conversion  to  tanks.  The  EL\ 
technical  background  document 
contains  details  of  these  cost 
calculations.  EPA  estimated  that  the 
costs  associated  with  the  first  scenario 
to  be  approximately  $760,000  per  year. 

For  the  second  K157  wastewater 
scenario,  EPA  explored  the  possibihty 
of  off-site  steam  stripping  as  well  as 
constructing  on-site  steam  stripping 
units.  EPA  identified  seven  facilities 
with  K157  wastewater  streams  in 
significant  quantities  to  merit 
construction  of  on-site  steam  stripping 
units.  For  these  facihtles,  EPA 
calculated  rough  engineering  cost 
estimates  for  the  on-site  systems,  both 
for  capitaJ  costs  and  annual  operation 
and  maintenance.  EPA  identified  two 
additional  facilities  which  did  not 
produce  significant  quantities  of  K157 
wastewaters  to  merit  construction  of  on- 
site  steam  stripping  units.  For  volumes 
generated  by  these  facilities 
(approximately  400  tons).  EPA 
estimated  the  total  annualized  cost  of 
off-site  steam  stripping. >♦  The  total 
estimated  annualized  cost  for  scenario 
two  is  $5.4  million. 

Because  the  K157  incremental 
annualized  cost  of  scenario  two  is  more 
than  seven  times  that  of  scenario  one, 
EPA  assumed  that  Industry  would 
mirum.!ze  its  cost  by  adopting  the  lower- 
cost  management. 1*  The  costs  estimated 
for  scenario  one  have  been  used  in  the 
total  costs  for  K157  wastes  reported 
below. 

3.  P  and  U  List  Wastes 

EPA  has  not  estimated  the  amounts  of 
P  and  U  wastes  that  are  generated 
annually  by  the  carbamate  producers  or 
wastes  resulting  from  spills  or  other 
oric-time  generation  occurrences.  EPA 
would  appreciate  any  comment 
concerning  the  costs  of  on-going  P  and 
U  waste  generation  as  well  as  costs 
resulting  from  spills  end  other  such 
incidents.  Similarly.  EPA  has  not 
explored  the  possible  use  of  carbamate 


"Recent  vendor  quotes  of  off-s.te  sleam-stripping 
showed  a  cosJ  uf  $a75  per  gallon  (eppraxunateSy 
S200  per  metric  Ion  J. 

"  E?A  also  considered  facility  specific 
comparisons  between  scenarios  one  and  two.  It 
should  be  noted  that,  under  scenario  one,  giveti  the 
worst  poMibte  case  (conversion  of  t.^iree  surface 
IrrpouDcmenls,  one  lank  ccrv-er  and  sludge  disposal) 
costs  were  still  favorat)le  to  those  that  would  be 
incu.Ted  by  the  sa.-ne  facility  under  scenario  rwa 


products  for  the  precipitation  of  metals 
in  the  waste  treatment  of  other 
industries. 

4.  Potential  Remedial  Action  Costs 

In  addition  to  carbamate  process 
wastes,  the  proposed  carbamate 
hazardous  waste  listing  could  affect  the 
management  of  soils,  ground  water,  and 
other  remedial  materials.  The  Agency's 
"contained  in"  policy  defines  certain 
remediation  wastes  "containing"  a 
listed  hazardous  waste  as  a  RCIL^ 
hazardous  waste.  It  Is  possible  that  areas 
of  past  carbamate  waste  management, 
spills,  or  disposal,  which  met  the 
proposed  K156-K161  fisting  description 
at  the  time  they  were  placed  on  the 
land,  may  still  have  contaminant 
concentrations  which  exceed 
"contained  in"  levels.  A  person  who 
disturbs  such  material  could  become  a 
generator  of  RCRA  hazardous  waste. 
The  likelihood  of  this  Imposing  a 
significant  additional  burden  is  low 
since  at  least  22  of  24  carbamate 
production  facilities  are  already 
permitted  TSDFs.  Releases  from  all 
sohd  waste  management  units  at  these 
TSDFs.  including  those  that  in  the 
future  would  be  found  to  contain  a 
waste  meeting  the  carbamate  fisting 
descriptions,  are  already  covered  by 
facihty-wide  cleanup  rules  imder  40 
CFR  264.101.  This  issue  would  be  more 
likely  to  arise  from  historical  offsife 
management  at  facifities  that  were  not 
TSDs. 

There  are  two  remedial  possibilities 
for  land  containing  this  material.  First, 
it  may  be  possible  to  not  disturb  the 
contaminated  area  or  manage  the 
material  in  place  with  source  controls  or 
in  situ  treatment  and  thus  avoid 
generating  a  hazardous  waste.  Chvners 
may  be  unable  to  make  full  value  use  of 
the  land.  In  this  case,  the  cost  under  this 
scenario  is  the  difference  between  the 
cost  of  the  land  at  its  highest  valued  use 
and  the  cost  of  the  land  at  the  lower 
value.  The  Agency  also  recognizes  that 
under  this  alternative  property  owners 
surrounding  these  locations  may 
experience  a  change  in  their  property 
values  but  this  is  difficult  to  evaluate. 
Second,  owners  may  excavate  the    • 
material.  If  the  material  contains  a 
hazardous  waste  owners  would  bear 
hazardous  waste  treatment,  disposal, 
management,  and  potentially  permitting 
costs.  Owners  and  EPA  are  likely  to 
prefer  the  first  alternative  when  that 
action  Is  protective  of  human  health  and 
the  environment. 

The  Agency  requests  comment  on  the 
likely  costs  associated  with  remediation 
of  wastes  found  to  contain  the  wastes 
identified  for  listing  in  today's  proposal. 
The  Agency  is  Interested  in  estimates  of 


potential  remedial  wastes  that  would  be 
defined  as  hazardous  under  RCRA 
because  of  this  proposed  fisting  and  the 
potential  management  costs.  EPA 
specifically  requests  comments  on  the 
number  of  carbamate  production 
facihties  already  subject  to  federal  (e.g., 
RCRA  Corrective  Action)  or  state 
authorities  compelling  owners  to  clean 
up  their  entire  facifity.  including  areas 
of  past  K165-K161  management,  both 
onsite  and  oflsite. 

5.  Summary  of  Results 

Table  30  presents  a  summary  of 
estimated  national  incremental 
annualized  compliance  costs,  by  waste 
group, >«  associated  with  this  proposal  to 
list  certain  carbamate  production  wastes 
as  hazardous. 

Table  30.— Summary  of  Estimated 
National  Incremental  Annual- 
\z€D    Compliance    Costs    (1992 

DOLLARS/YEAR)  i 


Waste 
group 

RCRA 
waste 
axte 

Annual  incrementaJ  corv 
pliance  cost 

1 

2 

3 _ 

4  ..„ 

6  ..„„ „ 

9  -_ 

K156 
K157 
K158 
K159 
K160 
K161 

S14.000 

770,000 

37.000 

1J?00 

2.100 

69.000 

Total 

2  890.000 

'  Numbers  may  not  add  up  due  to  rour>d»ng. 

*EPA  also  esbmated  the  ioCTer'iental  ccm- 
pliafKe  costs  associated  with  waste  groups  6, 
7,  8  and  10,  w^htch  are  not  recommended  for 
fisang  under  today's  proposal.  If  ftsted.  total  in- 
cremer^tal  anrxial  compJiance  costs  for  these 
waste  groups  a-e  estimated  to  be  522,000. 

Table  30  presents  the  annual 
incremental  compliance  costs  as  they 
correspond  to  the  RCRA  wuste  codes 
proposfKi  for  fisting  (i.e.,  K156  through 
K160).  Please  note  that  these  cedes 
correspond  directly  to  the  waste  groups 
proposed  for  fistmg  under  this  proposal 
(i.e.,  groups  1,  2,  3-.  4.  6  and  9).  As 
indicated  in  Table  30  the  total  armual 
incremental  compfiance  cost 
attributable  to  this  proposal  is  $890,000. 
Waste  category  2  (i.e..  K157 — 
wastewaters  from  the  production  of 
carbamates  and  carbamoyl  oximes) 
constitutes  86  »^  percent  of  national 
incremental  compliance  cost.  Waste 
category  9  (i.e.,  K161 — purification 
solids,  bag-house  dust,  and  floor 


">Far  a  detailed  description  of  thsse  wafts 
groupings,  pletse  refer  to  Table  27  of  this  pr^a,iibie. 

"The  bulk  of  this  cost  199  percent)  is  attribuUibie 
to  one  facility  for  the  conversion  of  three  surface 
Impoundments  to  tarJ:*.  The  ratio  of  total  annual 
Incremental  cost  that  would  be  incurred  by  this 
facility,  to  annual  revenues  for  the  entire  company. 
is  less  than  1  percent. 
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sweepings  from  the  production  of 
dithiocarbamates)  constitutes  5  percent; 
and  waste  category'  3  (i.e..  Kl  58— solids 
from  the  production  of  carbamate  and 
carbamoyl  oxime  products)  constitutes  3 
percent  of  national  incremental 
compUance  cost.  The  remaining  1 
percent  are  distributed  among  other 
waste  groups. 

D.  Regulatory  Flexibility  Analysis 

Table  31  presents  the  estimated 
annualized  incremental  compliance 
costs  borne  by  the  B%'e  small 
businesses 's  in  the  carbamate 
production  industry.  The  annual 
incremental  cost  of  the  rule  for  the  five 
faciUties  ranged  from  $628  to  $772.  The 
greatest  ratio  of  compliance  cost  to  sales 
is  0.01%,  thus,  EPA  concluded  that  no 
small  businesses  are  significantly 
affected  by  this  rule. 

Table  31  .—Results  of  the 
Reguuvtory  Flexibility  Analysis 


Annual 

Annual 

cost  of 

incre- 

Annual 

compli- 

Facility 

mental 

sales 

ance/an- 

cost of 

(millions) 

nual 

rjle 

sales 
(percent) 

1  

S772 

S17.8 

<0.01 

2  

62B 

110 

<0.01 

3 

664 

6.6 

<0.01 

4  

628 

45 

<0.01 

5  

736 

19 

<0.01 

X.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  "small  entities"  throughout  the 
regulator)'  process.  Section  603  of  the 
RFA  requires  an  initial  screening 
analysis  to  be  performed  to  determine 
whether  small  entities  will  be  affected 
by  the  regulation.  If  affected  small 
entities  are  identified,  regulator)- 
alternatives  must  be  considered  which 
mitigate  the  potential  impacts.  Small 
entities  as  described  in  the  Act  are  only 
those  "businesses,  organizations  and 
governmental  jurisdictions  subject  to 
regulation." 

If.  however,  the  head  of  the  .Agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  no  regulator}' 
flexibiUty  analysis  is  required.  Of  the  24 
entities  which  are  directly  subject  to 
this  proposed  rule,  18  entities  would 


incur  incremental  compUance  costs.  Of 
the  18  affected  facilities.  4  entities  fit 
the  definition  of  a  "small  entity"  as 
defined  by  the  Regulatory  Flexibility 
Act.  19  The  annual  incremental  cost 
impact  to  these  4  entities  ranges  from 
$600  to  $800  For  each  of  the  4  facilities 
impacted,  these  annual  costs  constitute 
less  than  1  percent  of  total  annual  sales. 
EPA  beheves  that  these  costs  do  not 
represent  a  significant  impact.  Hence, 
pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act.  5  U.S.C. 
605(b),  "the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities." 

XI.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  0MB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
materials.  Waste  treatment  and  disposal. 
Recycling. 

40  CFR  Part  271 

Envirorunental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  material  transportation. 
Hazardous  waste.  Indians — lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

40  CFR  Part  302 

Environmental  protection.  Air 
pollution  control.  Chemicals, 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials, 
Hazardous  materials  transportation, 
Hazardous  substances,  Hazardous 
wastes.  Intergovernmental  relations, 
Natural  resources,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements.  Superfund,  Waste 
treatment  and  disposal,  Water  pollution 
control,  Water  supply. 


Dated  )anuar>'  31,  1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  parts  261.  271.  and 
302  are  proposed  to  be  amended  as 
follows: 

Part  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
6922.  and  6938. 

2.  Section  261.3  is  amended  by 
adding  paragraphs  (a)(2)(iv)(F)  and 
(cK2l(ii](D)  to  read  as  follows. 

§  261.3    Definition  of  hazardous  waste. 

(a)*   *   * 
(2).   .   . 

(iv)»   *   • 

(F)  One  or  more  of  the  following 
wastes  Usted  in  §  261.32 — wastewaters 
from  the  production  of  carbamates  and 
carbamoyl  oximes  (EPA  Hazardous 
Waste  No.  K157) — provided  that  the 
maximum  weekly  usage  of 
formaldehyde,  methyl  chloride, 
methylene  chloride,  and  triethylamine 
(including  all  amounts  that  cannot  be 
demonstrated  to  be  reacted  in  the 
process  or  is  recovered,  i.e..  what  is 
discharged  or  volatilized)  divided  by  the 
average  weekly  flow  of  process 
wastewater  prior  to  any  dilutions  into 
the  headworks  of  the  faciUty's 
wastewater  treatment  system  does  not 
exceed  a  total  of  5  parts  per  million  by 
weight. 

•  •         •         •         • 

(c)*   *   * 
(2).   .    . 

(ii)*   •   * 

(D)  Biological  treatment  sludge  from 
the  treatment  of  one  of  the  following 
wastes  Usted  in  §  261.32— wastewaters 
from  the  production  of  carbamates  and 
carbamoyl  oximes  (EPA  Hazardous 
Waste  No.  K157). 

*  •        •        •        * 

3.  Section  261.32  is  amended  by 
adding  in  alphanumeric  order  (by  the 
first  column)  the  following  waste 
streams  to  the  subgroup  "Pesticides"  to 
read  as  follows. 

§  261 .32    Hazardous  wastes  from  specific 
sources.  _ 


>«  A  small  business  is  defi.ned  by  the  Small 
Busine-is  Size  Regulation*  (13  CFR  part  121)  as  one 
with  under  500  employees. 


'•According  to  "EPA  Guidelines  for 
Implementing  the  Rpguiatory-  Flexibility  Act" 
(April.  1992).  any  producer  of  pesticides  and 
agricultural  chemicals  (SIC  2879)  with  less  than  500 


employees  constitutes  a  "arfiall  entity."  None  of  the 
entities  which  would  incur  incremental  compliance 
costs  as  ■  result  of  this  proposal  have  less  than  SOO 
employees. 
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? 

Industry  and  EPA  hazardous  waste  No. 

Hazardous  waste 

Hazard 
code 

K156  

Organic  waste  (including  heavy  ends,  still  bottoms,  light  ends,  spent  solvents,  filtrates, 
and  decantates)  from  the  production  of  carbamates  and  carbamoyl  oximes. 

(T) 

K157   ... 

Wastewaters  (including  scrubber  waters,  condenser  waters,  washwaters,  and  separa- 
tion waters)  from  the  production  of  carbamates  and  calDamoyl  oximes. 

(T) 

Kisa  ... 

Bag  house  dusts  and  fitter/separation  solids  from  the  production  of  cart>.amates  and 
carbamoyl  oximes. 

(T) 

K'59   ... 

Organics  from  the  treatment  of  thiocarbamate  wastes  

(T) 

K150  ... 

Solids  (including  fitter  wastes,  separation  solids,  and  spent  catalysts)  from  the  produc- 
tion of  thiocarbamates  and  solids  from  the  treatment  of  thiocarbamate  wastes. 

(T) 

K161    ... 

Punfication    solids    (including    Tiltration,    evaporation,    and    centrifugation    solids), 
t)aghouse  dust  and  floor  sweepings  from  the  produci.'cn  of  dithiocarbamate  acids 
and  their  salts.  (This  listing  does  not  incl'jde  K 125  or  K126.). 

•                   •                   •                   •                   • 

(R.T) 

4.  Sections  261  33fe)  and  (f)  are                 §261.33    Discarded  commercial  chemtcal            (p)  *    •    • 

amende 

d  bv  adding  m  alphabetic  order       products,  ofl-speclficatlon  species, 

(by  the 

third  column)  the  foilowinc              container  residues,  and  spill  residues 

substances  to  read  as  follows:                         thereof. 

•         «         •         •         • 

Hazard- 

ous 

Chemical  at>-                                                                                            „  ^ 

waste 

No. 

stracts  No.                                                                                     Substance 

• 

Pier  ... 

•                                •                                 .                                 , 

22781-23-3     i.3-Ber!2odioxoW-ol,  2.2-dimethyl-,  methyl  carbamate  (BendiocarbV 

• 

P127  ... 

1563-66-2     7-Benzofuranol.  2,3-dihydfo-22-dimethy»-,  methylcartiamate  (Cartxjfuran). 

P188  ,. 

57-64-7     Benzoic   acid.   2-hydroxy.    compd.   with   (3aS-Cis>-    1,2.3.3a,8,8a-hexahydro-1,3a.S-   tnmethylpyrT0lo[2,3-blindo(-5-yl 

methylcartamate  ester  (l;i)  (Physostigmine  salicylate). 

• 

P189  ... 

•                                  •                                  •                                  .                                  . 

55285-14-8    Cartamic  acid,  [{dibutylamino)thio]methyl-,  2,3-  dihydro-2,2-dimethyl-7-benzofuranyl  ester  (Cartx)sulfan). 

• 

P191    ... 

644-64-4     Cart)amic  acid,  dimethyl-,  1-  [(dimethylamino)cartx)nyn-5-methyl-lH-pyra20l-3-yl  ester  (Dimetilan). 

P192   ... 

1 19-33-0     Cartamic  acid,  dimethyl-,  3-methyl-1-(1-  methylethyl)-1H-pyra20l-5-yl  ester  (Isolan). 

P10O  .... 

1 129— 11-5     Cartamic  acd,  methyl-,  3-methylphenyl  ester  (Metolcarb). 

P193  .... 

23564-05-8    Ca.-tamic  acid,  [1,2-  phenylenebis(iminocartx)nothioyl)]bis-,  dimethyl  ester  (Thophanate-methyl). 

• 

P185  .... 

•                                  •                                  .                                   . 

26419-73-8    1 ,3-Dithiolane-2-cartX5xaidehyde,  2,4-dimethyl-,  O-  [(methylamino)cart)onyl]oxime  fTirpate). 

• 

• 

P194   .... 

• 

23135-22-0     Ethanimidothioc  acid,  2-(dimethytamino)-N-  [I(methylamino)cartonyl]oxy]-2-oxo-,  methyl  ester  (Oxamyl). 

• 

P195   .... 

59669-26-0     Ethanimidothioic  acid,  N,N'-  lthJobis[(m€thylimino)carbonyloxy]]bls-,  dimethyl  ester  flTiiodicaft). 

P196   .... 

•                                  •                                  .                                  . 

15339-36-3    Manganese.  bis(dimethylcaft)amodi!hioato-S,S>,  (Manganese  dimethyldi*iocarbamate). 

• 

P198  .... 

•                                 •                                 •                                 . 

23422-53-9     Methammidamde,  N,N-dimethyl-N"-[3-  [[(methylamino)cartx)nyqoxy]phenyl}-,  monohydrochlonde  (Formetanate  hydro- 

chloride) 

P197   .... 

17702-57-7     Methanmidamide.  N.N-dimethyl-N"-[2-methyM-  [[(methylamino)carbonyl]oxy]phenyf}-  (Formparanate). 

P128  .... 

• 

315-18-1     Phertol,  4-(dim€thylamino>-3.5-dimethyl-.  methylcarbamate  (ester)  (Mexacarbate). 

• 

P199  .... 

2032-65-7     Phenol,  (3.5-dimethyl-4-(methytth»o>-,  methylcarbamate  (Methiocart). 

P200  .... 

•                                  •                                  .                                  .                                  . 

114-26-1     Phenol.  2-(1-methylethoxy)-,  methylcarbamate  (Propoxur). 

• 

P202   .... 

54-00-6     Phenol,  3-(1-m€thylethyl),  methyl  carbamate  (Hercules  AC-5727). 

• 

P201    .... 

2631-37-0     Phenol.  3-m€thyl-5-{1-methylethyl>-.  methyl  carbamate  (Promecarb). 

* 

P203 
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Hazard- 
ous        Chemical  ab- 
waste         stracts  No. 
No. 


Substance 


1 546-e&-4     Propanal.  2-mettiyl-2-{methylsulfonyl)-.  O-  [(memylamino)cart)ony!]  oxime  (Aldcart  sullone). 


P204 


57^7^     Pyrrolo[2.3-blindol-5^)l.    1 .2.3.3a.8,8a-hexahydro-    1 ,3a. &-tn methyl,    methylcarbamate    (ester).    (3aS-cis)-    (Physo- 

stigmine).  . 


P205 


137-30-4    Zinc,  bis(dimethylcarbamodithioatoS,S')-.  (Ziram). 


U369  159Q1-76-1  Antimony  tns[bis(2-ethylhexyl)cart)anrxxJithioato- S.Sl-.  {Antimony  trist^-ethylhexyOdithiocartar-ate). 

U368  15890-25-2  Antimony  tns(dipentyicarbamodithioato-S.S-)- (Antjmony  tnsdipentyklittiiocarbamate). 

U365  ..■■■  2212-67-1  lH-Azepine-1-carbottiioic  acid,  hexahydro-,  S-€thyt  ester  (Molinate). 

U354  22961-82-6  1,3-Benzodioxol-4-oI,  2,2-dimethyl-,  (Bendiocarb  phenol). 

U367  ^^■^.  1563-3&-6  7-Benzofuranol,  2,3-dihydro2,2-dimethyt- (CartX)1uran  phenol). 

U401   97-74-5  Bis(dimethyttniocarbamo> I)  sulfide  (Tetramethytthiurammonosulfide). 

U370  '""  21260-46-8  Bismuth,  tris(dimethylcart>amod;lhioato-S,S'-,  (Methyl  bismate). 

U360  Cart)amates  N.O.S. 

U'^72  10605-21-7  Carbamic  acid,  iH-ben2imidazol-2-yl,  methyl  ester  (Ca-bendazim). 

U271   17804-3^2  Ca-bamic  acid,  li-[(buty!amino)carbonyl]-i  H-  benzimidazo)-2-yI]-,  methyl  ester  (Benomyl). 

L,i75  55406-53-6  Carbamic  acid,  butyt-,  3-.odo2-propynyl  ester  (Troysan  Polyphase). 

U280    '  101-27-9  Carbamic  acid,  (3-chlorophenyl)-,  4-chlo.'0-2- buTynyl  ester  (Bartian). 

U380  10254-57-6  Cart)amodithioic  acid,  dibutyl-,  methylene  ester  (Vanlube  7723). 

U277  95-06-7  Carbamodrthiotc  acKj,  diethyl-,  2-chloro-2-propenyl  ester  (Sulfaliate).                  ,,,nncm 

U374  1 12006-94-7  Carbamic  acid.  [[3-l(dim,ethylamirx))carbonyl]-2-  pyndmyPisuHonyll-phepyl  ester   U9069).         ^  .„,„.,^,^,„. 

U371   :::::  6503^^3  Carbam,c  acid,  [(d.metnylamino).minomethyt)]  methyl,  ethyl  ester  monohyd'ochlonde  (Hexaz.rxjne  intermediate). 


U373  .., 


122-42-9    Carbamic  acid,  phenyl-,  1 -methylethyl  ester  (Propham). 


U379  136-30-1  Carbamodithioic  acid,  dibutyl.  sodium  salt  (Sodium  dibutyldithiocarbamate). 

U381   14&-1&-5  Carba.modithioic  acid,  diethyK  sodium  salt  (Sodium  diethyldJth.ocarbamatel. 

U383  Z'.  12&-C3-^  Ca.'bamodithio.c  acKl,  dimethyl,  potassium  salt  (Po'ass-um  dimethyl  dit^iocartJamate)  (Busan  85). 

tnfi?  128-04-1  Ca't)amoc!:th.ioic  acid,  dimethyl-,  sodium  satt  (Dibam).                                       ,^  ,^  ,           ^     «.  L,4.M,^,*,o,„,to\ 

U376  :::"  ! ^tSts  Carbamo<1.th,o.c  acid,  dimelhyK  tetraanhydrosulfide  with  orthoth.oselen.ous  acd  (Selenium  dimethyWrthK^carbamate). 

U378  5'02&-2&-9  Carbamodithioic  acid,  (hydroxymethyl)methyl-,  monopotassium  salt  (Busan  40). 

Uoa4  137-42-8  Cartamodithioic  acia,  methyl,  rrwncsodium  salt  (Metam  Sodium). 

U377  ""'.  137^1-7  Carbamodithioic  acid,  methy:,- monopotassium  sail  (Potassium  n-methyldithiocarbamate). 

U389  2303-17-5  Carbamothioic  acid,  bis(1 -methylethyl)-.  S-(2,3,3-  trichlorc>2-propenyl)  ester  fTriallate). 

U392  2008-^1-5  Carbamothioic  acid,  bis(2-methylpropyl)-,  S-ethyl  ester  (Butylate). 

y391   '  1114-71-2  Carbamothioic  acid,  butylethyl-,  S-propyl  ester  (Pebulate). 

U386  1134-23-2  Carbamothioic  acid,  cyclohexyleLhyi-,  S-ethyl  ester  (Cycloate). 

U388  '.'^.'.'.  8578&-20-2  Carbamothioic  acid,  (i  .2-dimethy!propy!)  ethy^,  S-  (phenylmethyl)  ester  (Esprocarb). 

U39C    ...  759-94^  Carbamothioic  acid,  dipropyl-,  S-ethyl  ester  (Eptam). 

U385  1929-77-7  Carbamothioic  acid,  dipropyl-,  S-propyl  ester  (Vemolate). 

U387  ^^.^.  52888-80-9  Carba moth, i etc  acid,  dipropyl-,  S-(phenylmethyl)  ester  (Prosulfocarb). 

U361   Carbamoyl  Oximes  N  OS. 

y393  137-29-1     Copper.  b.s(dimethylcarbamodithioalo-S,S>,  (Copper  dinr>ethyldithiocarbamate). 


Hazard- 
ous        Chemtca)  a£>- 
waste  st:act3  No. 

No. 


Substance 


U363 


Dithiocartwmate  acids,  sarts.  antifor  esters.  N.O.S.  (This  listing  includes  mixtures  of  one 
salt,  or  ester.) 


Of  riTore  drthiocartiamK:  acd, 


U404 


101-44-a     Ettwramine,  N  ^^-diethy^  (Triethylamine). 


U394  30658-43-1     EttianimK3othK)ic  acxj,  2-(dirTietr!>ia'T«no)-N-hydroxy-  2-oxo-,  met^yl  ester  (A2213). 

U395  5952-26-1     Ethanol.  2,2'-oxybis-,  dicarbamate  (Reactaaease  4-OEG). 

U396  14484-64-1     Iron.  tns(dimetfr,tcart)arrKx)ithicato-S,S>,  (Ferbam). 

•  •  •                                  .                                  . 

U397  ....  36501-84-5    Lead,  bis(dipentylcarbamodithtoato-S,S')- 

'-'399  68412-26-0     Molybder^um.  bi8(dibutvicartoarriothioato)<fi-.rTia- oxocfioxodj-.  sulfurired. 

U279  63-25-2     1-NapMhalenol,  methylcarbamate  (CarbafyQ. 

1^399  13927-77-0    Nickel,  &(3(dibutylcarbamoclrthioato-S,S'}- (Nickel  dibutyWrtbiocarbamate). 

•  •  •                                  .                                  . 

U400  120-54-7     Pipendine,  l,l'-(tetfathKXi)cart)onottiioyt)-bt3  (Sutfads). 


U366 
U362 


533-74-4     2K.1 ,3,5-Thiadia2ine-2thione,  tetrahydro-3,5-  cfimethyt-  (Dazomet). 
Thiocarbarrates  N.O.S. 


^402  1634-02-2    Thopefoxydtcartootc  iamioe.  tetrabutyl  (Butyl  Tuads). 

1-^03  97-77-8     ThKDperoxydicartoonic  6;dr^,iGe,  tetraethyl  (Disutfiram). 


'-'•^5  14726-36-4    Zinc,  b<s[b^s(p^€nylmethyl)carbamodlthtoato-S,S'}-  (Ararate). 

LWe  136-23-2     Zinc,  b<s(ditx;tyicarbamoGithioato-S,S')- (Butyt  Ziram). 

•-WO?  14324-55-1     Zinc,  biS(dietnyicart>aTKX3,-tnioato-S,S'>- (Ethyl  Ziram). 


5.   Appendix  VII  to  Part   261   is  amended  by  adding  the  following  waste  streams  in  alphanumeric  order  (bv  the 

first  column)  to  read  as  follows.  ■  ^  -' 

Appendix  VII  to  Part  261.— Basis  for  Listing  Hazardous  Waste 


EPA 

nazard- 

ous 

vvaste 

No. 


Hazardous  constituents  for  which  listed 


K156 


K157 

K158 
K159 
K'60 
K161 


Acetone,  acetonrtnle,  acetophenone,  ar^.lme,  benomyl,  benzene,  carbaryl.  carbendazim,  carbofuran,  carbosuifan,  chlorobenzene  chlo- 
roform, o-dichloroberuere,  ^e»ane,  methanol,  methomyt.  methyl  ethyl  ketone,  methyl  isobutyl  ketone,  methylene  chloride  'naph- 
thalene, phenol,  pyndine,  toluene,  triethylami.ne,  xylene. 

Acetone,  carbon  tetrachiorwe,  formaidehyde.  methomyl.  methyl  isobutyl  ketone,  methyl  chlonde.  methylene  chlonde  o- 
phenylenediamtne,  pyndine.  tnethyiarnme. 

Benomyl,  cart)endazlm,  cartxDfLiran.  cartxisulfan,  chloroform,  hexane,  methanol,  methylene  chloride  phenot  xylene 

Benzene,  butylafe,  eptc,  molinate,  peboiate.  vernotete,  thiocarbamate  NO  S. 

Benzerw,  butyfate,  eptc,  molinate.  pebi-iate,  vemoiate,  thiocarba'^-ate  N.O.S. 

Metanrvsodium.  xylene,  ziram,  drthiocarbamate  product  N  OS. 
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6    Appendix  \ail  of  Part   261   js  amended  by  adding  the   follouing  hazardous  constituents  in  alphabetical  order 

Qiy  the  first  column)  to  read  as  follows. 

Appendix  VIII  to  Part  261  .—Hazardous  Constituents 


Common  name 


Chemical  abstracts  name 


Hazard- 

C^e'T»ca!  at>  ous 

s^actE  Nc  waste 

No. 


A2213 


EttianimKlotnioic  acid.  2-{dimethyiamino)-N-hy<jroxy-2-oxo-,  meth- 
yl ester. 


30558^3-1     U394 


Acetone 2-Propanone 


Aldicam  sulfone  Propanal.  2-methyl-2-{methylsulfony1)-, 

[(metriylamino)caitionyl]  cxime. 


67-64-1     K156 
1646-8&-4     P203 


Antimony  tns(2-ettiylbe)ryl)ditr;iocart)amate Antimony.  tns[t>is(2-  ettiylhexyf)cart)amod;th»oato-S,ST- 

Antimony  trisdipentyktithio-carbamafe Antinwny  tns  !dipentylcart)amodrthioato-S,S>  


Arazate    Zinc,  bis[bis(ph€ny1methyl)  cart>amodithioato-  S,S1-  

Bartjan  .!!!""""!!!!!Z!!!!1!!!1"".! Cartamic  actd.  (3-chlorophenyl)-,  4-chloro-2-bjtyny1  ester  .. 


15991-76-1     U369 
15890-25-2     U368 


14726-36-4     U405 
101-27-9     U280 


Bendiocart) 1 .3-Benzodioxot-4-ol.  2^-dimettiyi-,  methyl  carbamate  

Bendiocarb  phenol 1.3-Ber.zodioxol-4-ol,  22-dimethyt- ;■"••"- 

Benomy)  „ Cart^amic   aad.    [l-[(txJtylaminoicart)onyf]-lH-t)enzimidazol-2-yll-, 

n-iethyl  ester. 

Bis(dibutytcart)amothioato)      dioxodinx)lyt>denum    MdybOenurr,.  t>is{dibutylcart>amothioatG)  dioxodi-,  sultunzed 

sjllurized. 

•  •  •  •  ■ 

Busan  40       _ Cartiamoditnioc    acid,    (hydroxymethyl)me!h¥i-,    monoDO'^ssium 

sart. 
Bytylate  Cartjamothtoic  acid.  biS(2-methylpropyl)-,  S-ethy!  ester  


Butyl  Tuads Thioperoxydicarbonic  diamide,  tetrabutyl 

Butyl  Ziram  !!!!!!!! Zinc,  bis  (dibutytcart>amodrthioato-S,S')-  . 


Carter -1  I-Naphthaienol  methylcarbamate 

Cart)eodazim'"!"! CarDamic  acid.  iH-t)eazimidazoi-2-y1.  methyl  ester  

Ca,'t>ofuran  ....""""!!"'.!!!!!!!!!!!'.'.»!" 7-Ben20furanoi.  2,3-dihydro-22-dimetnyl-,  methylcart)amate 

Ca'bct'jran  phenol 7-Benzofuranol.  2.3-dihydro-2,2-dim€thyt-  - 


Cartxisutlan 


Ca.ft)amic  acid.    [(dit)utylamino)thio]methyl-.   2.3-dihydrc^   2,2-d-- 
methyi-7-benzofLirary!  ester. 


Copper  dimethyldithiocartiamate Copper,  bis(dimethylcarbanx)drthioato-S,S')- 

•  •  *  ' 

Cycloate Carbamothioic  acid,  c/ciohexyiethyl-.  S-ethyt  ester 

Dazomet  2H-1 .3.5-thiadiazine-2-thione,  tetrahydro-3,5-dimettiyl- 


Qjtjam  Carbamodithioic  acid,  dimethyi-,  sodium  salt 


Qir^gtilan „ Cartjamic  acid,  dimethyl-.   l-[(d)rT>ethylamino)cart)onyl]-5-methyl- 

1  H-pyrazol-3-y1  ester. 


22781-23-3  Pi  87 

22961-82-6  U364 

17804-35-2  U271 

684 12-26-0  U389 


51026-28-9     U378 
2008-41-5     U392 


1634-02-2     U402 
136-23-2     U406 


63-25-2  U279 

10605-21-7  U372 

1563-66-2  P127 

1563-38-8  U367 


55285-14-8  Pl89 

137-29-1  U393 

1134-23-2  U386 

• 

533-74-4  U366 

128-04-1  U382 

544-64-4  P*91 


Disulfiram Thioperoxydica.'twnic  diamide,  tetraethyl 


97-77-8    U403 
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Appendix  V!II  to  Part  261  .—Hazardous  C0NSTITUE^^r5— Continued 


Com.THjD  name 


Chemical  abstracts  name 


EFTC  {Ev\^'r\)  .. 


Cafbamothioic  add,  dipropyJ-,  S-ethyl  ester 


Esp^ocarD 


._    Cart)amothiotc  acid,  (1.2-dimetfiyipfopyl)  et*?yt-,  S^^erryimef-,,,') 
ester. 


E^  Zira,-n  .„ _ „....    Zinc.  bts(diethylcart)amoditt>ioato-S,S> 

*  •  .  . 

- ~ — Iron,  tns(dimethylcart3amodithioato-  S.?> 


re'tjan 


ForrTTetanate  hydrochlonde  . — Methanimtdamide,  h4,N-dimethyt-N'-(3- 

[I(methylamino)caftDonyl]oxy]phenyl}-,  monohydroci-.loriria. 


Formparanate 


Hercules  AC-5727  „... 


MethanimWamide.  N,N-dimettiy(-N'-[2-methyl-4- 
[I(methylamino)carbony(]oxy)phenyl}-. 


Phenot,  3-(1-methytethyl),  mettiyl  caraar-^is 


Hexane  „ „     rv-Hexane 

Hexa2!rKX>e  mtefmediate   ...„ _....    Carbamic  add,  [(d!methylamino)lminome%i)I  methvt."eTh^  ester 

monohydrochlorkJe. 


Isolan 


Cartarrac  add,  dmethyt-,  3-methyH-(1-mett^lethyl>-1H-pyrazo^ 
5-yl  ester. 


ead,  brs(cfipeityt  carbarrtoditNcato-  S,S>  „„     Lead.  bistcfipemylcartjamodthioato-S.ST- 

•  •  . 

'a-yganese  di•T>er^Y!d,t^loca^t>a■-^a!e  Manganese.  bis(d»Tiethyl  cafbamodithioato-  S.S^- 

- CartjamodrthMC  acW,  methyl,  morvjsodium  sart 

•  •  .  . 

- -..    Methyt  aJcohd 


Mc'tam  Sodtum  

Methanol  . 


Met^Kxart) 


P^eool.  (3  5-<fimethyM-(methylthto>-,  methyicarbamate 


Methyl  bismate  

Methyl  isobutjl  ketone 

Metoicarb  _ 

•  • 

Mexacarbate  _ 

•  • 

Moltnate 

Nickel  dibutyldithio  cartiamate  .... 


Bismuth,  tris(dimethyteart)anxxi(thtoato-S.S'- „ 

4-Methy(-2-pentanone  . „ _ 

Carbamic  ackJ,  methy*-.  3-methylphenyl  ester 


Phenol,     4-<<Smethylamtno)-     3,5-dimethy*-,     methyicarbamate 
(ester). 


.-„     1  H-Aiep<ne- 1  <aJtx>t^xx  aad,  hexahydro-,  S-ethyl  ester 
-..     Nicket,  Dts^dtbuty*  caft>amodi  th»oato-S.S'}- 


Chemical  at 
stracts  Nc 


►^aza'd- 

ous 
waste 

No. 


759-94-4  U390 

85735-20-2  U388 

• 

14324-55-1  U407 

14484-64-1  U3S6 

23422-53-9  Pi  98 

17702-57-7  P197 

64-00-6  P202 


110-54-3     K156 
65086-85-3     U371 


119-38-0  P192 

36501-84-5  U3S7 

15339-36-3  P196 

« 

137-42-a  U3&4 

67-66-1  K156 

* 

2032-65-7  P^99 

21260-46-8  U370 

108-10-1  K156 

1129-41-5  P190 

315-18-4  P128 

2212-67-1  U365 

13927-77-0  U399 
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Appendix  VIII  to  Part  261.— Hazardous  Constituents— Continued 


Commor  name 


Chemical  abstracts  name 


f-tazard- 
Chemtcaj  aD-  ous 

st^acts  No  waste 

No. 


Oxamyl 


EthanimtdothKX   aod.   2-(dimethyiamino)-N-{l(metriyla.mirK))   car- 
txinyfj  ory]-2-oxo-,  methyl  ester 


23135-22-0     PI  94 


Pebulate Carbarr^othiotc  acid,  butylethyl-.  S-propyl  ester 


1114-71-2     U391 


P^ysostigmioe  Py"oio[2.3-b]indo^5oi,   i  .2,3.3a,8,6a-he«ahyd'CK-'  .3a,&-tnmethy1- 

,  metnyicai^amate  (ester).  (3aS-CJs)-. 

Physost'gmine  salicylate  Benzoc   acKi.   2-f^ydrox>.   compd.   with   (3aS-ClS^^.2,3.3a,6,6a- 

hex3f-ydro-i  3a,8-tnmethylpyrrolo[2,3-blindol-5-yt 
meth-.'Cc'tamate  estef  (1;1). 


57-47-6     P204 
57-64-7     PI  88 


Fctassium  dimethyl  dithiocarbamate Cafbam<xJithioic  acid,  dimethyl,  potassium  saJt 

Potassium  rvmethyidithiocarbamate  Carba.modithiotc  aod.  methyl. -monopotassium  salt  

Promecarb  Phenol,  3-me;riyi-5-ii-methyieth>!;-,  methyl  cart>a.mate 


128-03^    U383 

137-41-7     U377 

2631-37-0     P201 


P'opham  Caibamic  aod.  phenyl-,  i-methyiethyl  ester  .... 

P'opoxur  Phenol.  2-(i-fnethyietnoxy)-,  methyicartiamate 


Frosulfocarb Cartamothioic  acid  diprcpyl-.  S-(phenylmethyl)  ester 

Reactacrease  4-DEG  Ethar>ol,  2  2  -oxvbis-,  dicarfcamate  


Selenium  dimettiyWithiocartJamate 


Cartiamodithiotc      acid,      dimethyl-,      tetraanhydrosulfide     with 

CKthothioselenious  acid. 


122^2-9     U373 
114-26-1     PI  99 


52886-80-9     U387 

5952-26-1     U395 

144-34-3     U376 


Sodium  a.bvJ+yid.thiocarDamate  Carbamodrtmoic  acid.  diDuty:,  sod:um  salt  . 

Sodium  diethytdithiocart)amate  Catiamodittuoic  aod,  diethyl-,  sodium  salt 


Suifads •• Piperidir.e.  ^  .r-(tetra'"i'X)tcartx>notr.iovl;-bis-  

Sj^afiate"!!!!'.!!'.!!!!'.'.™!.! Can>a.modi-.hioic  aod,  d;ethyi-,  2-chloro-2-propenyl  ester 


136-30-1     U379 
148-18-5     U381 


120-54-7     U400 
9W)6-7     U277 


Tetramethytthiuram  monosulfide  Bis{dimethytthiocart)amoyl)  sulfide  

•^  .  •  •  ' 

Th.odicart  Ethani.m<3oth.oic  acid,  N,N'-[thiob(s[(methylimino) 

oartwyioxyjlbis-.  dimethyl  ester. 


97-74-5     U401 
59669-26-0     PI  95 


Th  iopha  nate-methyl 


Cartiamic  actd.  ['2-  phen, lenebis  (im;nocat)cnolhioy1))  bis-,  di- 
methyl ester 


23564-05-8     PI  93 


Tirpate 


1.3-Dithiolane-2-cart)Oxaldchyde,  2,4-dimethyt-,  0-[(methylamir»o) 
cart>ony1]  oxime. 


26419-73-8     P185 


Trialtate 


Cartiarrxjthtoic  acid,  b.sd-methylethyl)-.  S-{2,3.3-trichloro-2-pro 
penyi)  ester. 


2303-17-5    U389 


Triethytarmne  Ethanamine,  N.N-diethyl- 


Troysan  Polyphase  Cartamic  acid,  butyl-,  3-iodo-2-propynyl 


ester 


U90e9  Cart)amic  acid.  [i3-  l(dim«thyiamino)cart>onyfj-2- 

pyrxJiny(]sultonyf|-phenyl  ester. 


121-44-8     U404 

55406-53-6     U375 

112006-94-7     U374 
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APPENDIX  VIII  TO  PAfrr  261.— Hazardous  CoNsmuENfrs^-Conttnued 


C<y^mcn  name 


Chemical  abstracts  name 


Hazarb- 
Chem>ca'  at>  oijs 

streets  No.         waste 
No. 


Varlube  7723 
Vef'X)<ate  


Carbamodrthtok:  acid,  dibutyt-.  methylene  estef 
Cartanrxjthtoic  acid,  dipfopy^,  S-propyl  ester  .... 


10254-57-6     U3e0 
1929-77-7     U385 


m-Xyiene  ...„ _ 1  ^Dimettiyibenzene  ... 

>*^ne — 1,2-Dimethylben2ene  .. 

P-*y^rte — 1,4-Dinrwthylbefuene  .. 


108-38-3  Ki56 
195-47-6  K156 
106-42-3     K15« 


Ziram 


Zinc.  bis<d>methyteaft)amodithioato-S,S>-  ,  (T-^y 


137-30-4     P204 


PART  271— REQUIREMENTS  FOR  AJTvic-rizaTION  OF  STATE  HAZARDOUS  WASTE  PROGRAMS 

7.  The  authority  citation  for  part  271  continues  to  read  aa  follows: 
Authority:  42  U.S  C  6905.  6912(a),  and  6928. 

8.  Section  27V l(i)  is  amended  by  adding  the  foUowing  entry  to  Table  1  in  chronological  order  by  date  of  publication 
to  read  as  follows.  '^ 

§271.1     Purpose  and  scop«. 


(jj  *  •  • 


Table  i .-Regulations  Implementing  the  Hazardous  and  Solid  Waste  AME^^DME^rs  op  ^9&4 


Promulgation  date 


Tttte  of  reguiaocn 


Federal  Reg- 
ister re't-  Elective  date 
ere  nee 


iDate  of  pufclicarKxi  o<  final  rule) 


Listing  Wastes  from  the  Productioo  of  Carbamates  [FeoeraJ  Reg-     [Elective 

leter  page  oate  ot  'inai 
rrtjmt>ers}.  rulej. 


PART  30?- DESIGNATION,  REPORTABLE  QUANTfTIES,  AND  NOTIFICATION 
a  The  authonty  cita'acn  for  pait  302  continues  to  read  as  follows: 
Authority:  42  U.S  C  9602.  9603,  and  9604:  33  U.S.C  1321  and  1361.  •- 

o„o  \°'  ^u"°  1°?.  ■*  '^r  ^^"'^"^  ^y  ^"^^^i  ^e  foUowng  entries  in  alphabetical  order  (by  the  first  column)  to  Table 
302.4.  and  by  adding  footnote  ••##-  to  the  table  to  read  as  follows.  The  other  appropriate  footnotes  to  Table  302  4 
are  repubhshed  without  change. 

§3Ci  4     C— 3-'c;ri3''cr,  r.<  haiarcious 


Table  302.4.— List  op  Hazardous  Substances  and  Reportable  Quantities 

[Note;  Aa  comments/notes  are  located  at  the  end  o<  this  table) 


Hazardous  sutjstance 


CASRN 


Regulatory 
syrxMiyms 


Statutory 


Final  RQ 


RQ 


Code-. 


waste  >^^a.        '^■^■oT'/  ,^gj 


A."t'rnony,  trs(bts(2-ethylh€ryl)cart>amodithioalo- 
S.S'r,  (A.-itirnory  tns(2- 

e  thyihe  X  yi  Kitniocartia  ma  t  e ) . 


15991761 


•1 


4     U369 


f  * 
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Table  3C2.4.— List  of  Hazardous  Substances  and  Reportable  Quanti-^.lS — Continued 

[Note:  All  commentsnotes  are  located  at  the  end  ol  this  tabte) 


Hazardous  substance 


CASRN 


Rc-guiatory 
sv  rionyms 


Statutory 


Final  RQ 


RQ 


Code-t 


RCRA 
waste  No. 


Category 


Pounds 
(Kg) 


Antirrxiny,       tris(dipentyK;arbanx)dithioato-S.S')- 
(Antimony  trisdlpe^^ylcllthllx;a^t>aT.ate). 


15890252 


•1 


4     U3.58 


f  « 


■tH-Azeptne-l-carbothioic   acid,   hexahydro-,   S- 
ethyl  ester  (Molinate). 


2212671 


•1 


4     U365 


1 .3-Benzodtoxol-4-ol,  2,2-dimethyf-,  (Bertdkxarb        22961326 

phenol). 
1 .3-Benzodioxol-4-ol,  2,2-dinnethyl-,  methyl  car-         22781233 

bamate  (Bendiocarb). 


•1 
•1 


4     U364 
4     PI  87 


tt 


7-Benzofurariol,  2,3-dihydro-2,2-dimethyt- 

(Cartxifuran  phenol). 


1563388 


•1 


4     U367 


Benzoic  acid.  2-hydroxy,  compd.  with  (3aS<ts)- 
1 .2,3.3a.8.3a-hexahydro-1 ,3a,8- 
trimethylpyrT-olo(2,3-b)indol-5-yl 
methylcarbamate  ester   (1:1)   (Ph>sosttgrr>ine 
salicylate). 


57647 


M 


4     P'88 


IS 


Bis(dimelhytthiocarbanx)yl) 
(Tetramethytthiuram  rrxincsulfide). 


sulfide 


Bismuth,  tns(dimethylca.-t)amodithloato-S,S'-, 
(Methyl  bismate). 

Carbar-v??es  NO  S  „ 

Cartjar.ic   acid,    butyl-,    3-iodo-2-pfopynyl   ester 

(Troysan  Polyphase). 
Cdrbamic      acid,      [l-Kbutylaminolcartx^rryil-iH- 

benzi'nidazot-2-yl,  methyl  ester  (Benomyf). 
Cartamic    acid,     lH-benzi(riKJazol-2-yL     ^-,€t^yl 

ester  (Garbendazim). 
Carbamic    acid.    (3-chlorcphenyl)-,    •i-chiofo-2- 

butynyl  estef  iBart)an). 
Carbamic  acid,   [(dibutylamlno)tt>io]r^ethyt-.  2,3- 

d:hyd^o2.2-dimethyl-7-benzofuranyl  ester 

(Ca'tK'Sjifan), 
CarDa'^ic    acKJ,    [[3-((dimethytamino)cart)onyt]-2- 

pyndinyl^sulfonylj-phenyl  ester  (U9069). 
Ca'tjamic     acid,     [(dimethy!amir>o)imirvDmethyt)l 

ethyl  esier  monohydrochlorkje  (Hexazinone  irv 

termediate). 
Cart)amic  acid,  dlrnethyl-.i- 

[(dimethylamino)cart)onyli-5-methyl-iH- 

pyrazol-3-yl  ester  (Dimetilan). 
Cartamic       acid.       dimethyl-,       3-methyl-1-(1- 

methyiethy!)-iH-p>razol-5-/l  ester  (isoian). 

Carbamc  acid,  methyl-,  3-methytphenyi  ester 
(Metolcart). 

Cartiamic  acid,  [1,2- 

phenylenebis(iminocart)onGthioyl)]bts-,  di- 

methyl ester  fThiophanate-methyl) 

Carcamic  acid,  prenyl-,  l-methytethyl  ester 
(Propham). 

•  •  * 

Carbarrxxjithioic  aod.  cW)ut\'i.  sodium  sail  (So- 
dium dibutyldithiocarbamate). 

Carbamodithiotc  acid,  dibutyl-,  methylene  ester 
(vankibe  7723). 

Cartamodrthioic  acid,  diethyl-,  2-chioro-2-pro- 
penyl  ester  (SuHallate). 

Carbamodithioic  acid,  diethyl-,  sodium  salt  (So- 
dium diethyldrthiocartiamate). 


97745      

• 
• 

• 
• 

4 
4 

4 

4 

4 
4 
4 
4 

4 
4 

4 

4 

4 
4 

4 

4 
4 

4 
4 

U401                  

» « 

• 

21260468      

• 

U370               

• 

»  ! 

• 

• 

U360               

• 
St 

56406536      

U375                

St 

1 7804352 

U271               

iM 

"06052-:7      

U372               

«| 

101279     

U280                

t  It 

55285148     

P189               

112906947      

u374 

t  c 

650S6853      

LJ371               

1 1 

64.i644      

Pi  91                

s  » 

119380     

P192               

t » 

• 

1129415      

• 

Pi  90               

( « 

23564058      

PI  89               

« 1 

122429      

U373               

s  « 

• 

135301      _ 

• 

U379              

• 
:  3 

10254576      

U380              

I  a 

95067      „ 

U277                

t  * 

148^35      

U381 

t » 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note  Ail  convnents/notes  are  located  at  the  end  of  this  taWe) 

Hazardous  substance 

Sta^Jto^y 

Final  RQ 

CASRN      R^^if;^     ^^ 

Code* 

RCRA          r=,f,^r.o,v         Pounds 
waste  No.        ^^^^S^'V            (Kg) 

CartoanvxJithioic  actd,  dimethyl,  potassium  satt 

(Potassium  dimethyl  dithiocartamate) 
Cartamodithioic    acid,    dimethyl-     sodium    sail 

(Dibam). 
Cart)amodrthK5tc               aod,               dimethyV. 

tetraanhydrosulfide     with     orthothioseienious 

acid  (Selenium  dimethyldithiocafbamate) 
Cartoamodithioic    acid.    (hydroxymettTyOmetny^, 

monopotassium  salt  (Busan  40) 
Carbanxxjithioic    acid,    methyl, -moTOootassium 

salt  (Potassium  n-methyldilhiocarbamate) 
Cart)amodithioic  acid,  methyl-,  monosodium  satt 

(Metam  Sodium) 

Cartamothioic  add,  bis(2-methyipfopyl)-,  S-ethyt 
ester  (Butylate).                  , 

•                                                                    •                                                                    • 

Cartjamothioic  acid,  b(s(l-methy1ethyf)-,  S~(2.3.3- 

tnchlofO-2-pfOpenyt)  ester  (TnaHate) 
Cartjamothiotc  acid,   butyletfr/l-,   S-procy'   ester 

(Pebulate). 
Carbamothioic    acid,    cyclohexyiethyt-.    S-ethyl 

ester  (Cycloate). 
Carbamothioic  aad.   (1.2-dimethvipfopyl)  ethyt-. 

S-(pheny1methy1/  esler  (Esprocarb). 
Carbamothioic    actd.    dipropy*-,     S-ethy!    ester 

(EPTC  (Eptam)), 
Caibamothiotc  acid,  dipropyl-.  S-(phenylmethyl) 

ester  (Prosullocarb). 
Carbamothioic    acid,    dipropyi-.    S-propyi    ester 

fVemolate), 
Carbarrxiyl  Oximes  N  0  S 

128030      *1 

• 
• 

• 
• 

• 

• 

• 
* 
• 
• 

4 
4 
4 

4 
4 
4 

4 

4 
4 
4 
4 
4 
4 
4 
4 

4 
4 

4 

4 

4 

4 

4 
4 
4 
4 

U383               „ t» 

128041      M 

U382               ..- r » 

U376                « » 

144343      '1 

51026289      '1 

U378                ts 

137417     „ „ '1 

137428     ._ _ M 

• 

2008415      '1 

U377                «» 

U384                »# 

• 

U392               #« 

• 

2303175     _ '1 

1114712      '1 

•                                                                            • 

U389              nn 

U391                ee 

1134232      *1 

U386                                            »« 

85785202      *  1 

U388                He 

759944      •  1 

U390               e« 

52888809      *  1 

U387                es 

1929777      "1 

U385                «« 

U361                e» 

•  •                                  • 

Copper.          bis(dimethy1carbamod!thioato-S,S')- 
(Copper  dimethyldrthiocartsamate). 

•  •                                                                    • 

Citniocart>am.ate    aads,     salts,     ana-or    es'ers 
N  OS.  (This  listing  includes  mixtures  of  one 
or    riKire   dithiocartamate    acid.    satt.    and' or 
ester ). 

1.3-0(thiolane-2-carboxaldenyde.     2,'t-dimethyt-, 
0-[(methy1amino)cafbonyf]oxima  (Tirpate). 

•  •                                                                    • 

Ethanimidothioic      ao-l.      2-(dim,eth>lamino)-N- 
hydroxy-2-oxo-.  methyl  ester  (A22"3). 

Ethanimidothioc       actd,       2-<din-»ethylam(no)-N- 
[[(m€thylamino)carbonyf|0xy]-2<5xo-.        methyf 
ester  (Oxamyl), 

•  ■                                                                            • 

Ettianimidothioic                  acid,                   N.N'- 
[thiobtsl(methytimino)cartx>nyloxy]]bJS-,          dt- 
methyl  ester  (Tbiodtcarb). 

•  • 

Ethane*,             2.2'-^x'ybts-.              dicarbamate 
(Reactaaease  4-DEG). 

•  •                                 • 

Iron,               tris<dimethy1carbamodithioatoS,S> 
(Fertiam). 

Lead,      tHS(dipenty1carbanx>ditrioato-3.S')-(Lead 
bisdipentyldithiocartamate) 

Manganese,  bis(dimethy1cart)amodithioato-S,S> 
(Manganese  dtmethy'dittMocarbarT^ate). 

• 

137291      ^^ 

•                                                                            > 

U393               e » 

• 

•                                    • 
U363                en 

26419738     '1 

Pi  85               ue 

• 

30558431      *  1 

•                                    • 
IJ394               ..                   « # 

23135220      "..           '^ 

P'94               n» 

• 

59669260      M 

• 

5952261      __ •  1 

• 

14484641      M 

P195               »» 

*                                    • 
U395               #« 

•                                                                           * 

U396               »» 

• 

36501845     •! 

U397               _ f« 

• 

15339363 *1 

PI  96 fit 
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Table  302.4.— List  of  Hazardous  Substankdes  and  Reportable  QuANrrmES — Continued 

[Note:  AH  comments/notes  are  located  at  the  efxj  of  this  table) 

■                                Hazardous  substance 

Statutory                                    Final  FK3 

CASRN           "eguatory 

synorryms           pQ 

Code+ 

waste  No.        ^ategofY            (Kg) 

•  •                                 • 

Melhanimtdamicie.                   N,Nt-dimethyl-N'-[3- 
[I(methylarMrKi)cartx>nyi]oxyjphenyl]-, 
monohydrochloride       (Formetanate       hydro- 
chkxide). 
Methanimidamide,     N.N-dimethyl-N'-[2-methyl-4- 
'                [((methylamino)carbonyl]o)ryjphenyl}- 
(Formparanatet. 
■                                    •                                    • 

Woiybdenum,    bis(dtb«rtylcart>amothioato,'dj-.mu,- 
oxodioxodh,  suttunzed. 

•  •                                    • 

Nckel.    bis^dtbu^/tcarbamodlt^l(oato-S,S')-(Nickel 
dibutyldithHDcartamate). 

•  «                                  • 

Phenol,     3-(i-me»bylethyl),     methyl    carbamate 
(Hercules  A05727). 
;             Phenol,  3-methyt-5-(l-mettiylethyl)-,  methyl  car- 
bamate (Promecarb). 
. 

Piperidine.          i,V-(tetrathiodlcartxinothtoyl)-bis- 

i.SuHads), 

Propar.al,        2-methyl-2-(methylsut1onyl)-.        O- 
l(m€thylamino)carbony(]        oxime        (Aldicarb 
sulfone). 

•  *                                    • 

Pyrrolo[2,3-b;indol-5-<Dl,  ■>  .2.3.3a.8.8a-hexahydro- 
1 ,3a,&-trimethyl-,     methylcarbamate     tester), 
(3aS-CJS)-(Physost)gmine). 

■                                                                            •                                                                            • 

• 

23422539      *  1 

• 

• 
• 
• 

• 
• 

• 

• 

4     Pi  98               _ „           it 

4     Pi97                «J 

17702577      *1 

• 

68412260      "1 

•  • 
4     t^98                _ »f 

•  • 
4     U'399               _..„            tl 

•                                                                           • 

4     P202                It 

• 

13927770      '1 

• 

64006      *1 

2631370      '^ 

4      P201                   »« 

• 

'20547      '1 

•                                           • 
4     U400                ..„ «» 

• 

1 646884      *1 

• 

4     P203                ...« »» 

* 
67476      '1 

•                                      * 
4      P204                 „ „             »  » 

• 

•                                        • 

2H-i,3,5-ThJadiazine-2-thione,    tetrahydro-3,5-dt-  5:^744 

methy!-(Dazomet). 
Thiocartamates  NO.S 

Th:operoxydica'tx5nic  diamide,   tetrabutyl   (But>'i  1634022 

Tuads). 
Thioperoxydicartx)nic         diamide.         tetraethyl  97773 

(DisuJ^ira.'n). 

Zinc,  b.s(aimeihytcarC>amodithioalo-S,S')-,  137304 

(Ztram). 
Zinc,         biS(diethy.cart>a,'r«>dithioa!oS.S')-(Ethyl         14324551 

Ziran-;) 
Zinc,         bis(dibL.T/lcartxJf'TOClith,oato-S.S')-!:Butyl  ^35232 

Ziram) 
Zinc,  bts[b«s(phenylmethyl)carbamodithioato         M726364 

S,S]WArazate). 

Ki5d    Organic  waste  (including  heav^  ends,  stiil     

bottor^TS,  light  ends,  spent  solvents,  filtrates, 
and  decantates)  from  the  production  of 
carbamates  a.-xJ  carbamoyl  oximes. 

K157     Wastewaters  (including  scrabber  waters 

condenser  waters,  washwaters,  and  separa- 
t)on  v/aters)  f^om.  the  production  of 
cartiamates  a:xl  carbamoyl  oximes  (This  list- 
ing does  not  include  sludges  derived  from  the 
treatment  of  these  wastewaters), 

K158    Bag    house   dusts    and    fitter  separation     

solids  from  th>e  production  of  cartiamates  and 
carbamoyl  oximes. 

K15?    Organics      from      the      treatment      of 

thiocarbamate  wastes. 


4 

U366 

4 

U362 

4 

U402 

4 

LI403 

• 

4 

P2Q5 

4 

U407 

4 

U406 

4 

U405 

•1 


•1 


•1 


4     K156 


4     K157 


4     K158 


4     K159 


I  « 

I I 


at 


it 
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Table  302.4.— List  cx  Hazardous  S^Bo'ances  and  Reportable  QtiANrmES— Continued 

[Ncie  Ai!  cc^ments/notes  are  kxated  at  ttie  end  of  this  table] 


Hazardous  sutetanc^? 


CASRN 


Regulatory 

synonyms 


Statutofy 


RQ 


Ckx3e+ 


RCRA 
waste  No. 


Final  RQ 


Category 


Pounds 
(Kg) 


K160  So(ids  (including  niier  wastes,  separation 
solids,  and  spent  catalysts!  from  tr>e  produc- 
tion of  thiocartsamates  and  sc'ids  frc^  tf^e 
treatment  of  tfiiocarpamate  wastes 

K'6i  Pufrf'icatKXi  solids  (including  filtration, 
evaporation,  and  cerrtrrtugation  solids), 
bagfx)use  dust,  and  fioof  sweepogs  trorri  the 
production  of  dithiocartjamale  acids  and  t^e^r 
salts  (This  listing  does  riot  Irclude  K 125  Of 
K126,). 


•1 


•1 


K^6C 


4      K'6' 


«« 


«« 


• — indtcates  ttie  statutory  source  as  defined  by  1 ,  2,  3,  and  4  betow. 

4— indicates  ttiat  the  statutory  source  for  designation  of  this  hazardous  sut)stance  under  CERCL^  li  RCRA  section  3001. 

■  1-— indicates  ttnat  the  i -pound  RQ  is  a  CERCLA  statutory  RQ. 

e  c— The  Agency  may  ad|^st  the  s'^at^rc",  RQ  for  this  hazardous  substance  in  a  future  rulemaking:  until  then  the  statutory  RQ  applies. 


(rR  D<x:   94-*  151  F;lfd 
BILUNO  CO0€  ft5«0-60-f> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  238 

[EPA/0SW-FR-e3-DPRF-FFFFF;  FRL- 
4842-2] 

R)N  205O-AD09 

Degradable  Plastic  Ring  Rule 

AGENCY:  Environmental  Protection 
Agency.  EPA. 
ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  issuing  this  final  rule  in 
response  to  "Degradable  Plastic  Ring 
Gamers"  (Pub.  L.  100-556).  which  in 
ge^neral  provides  that  EPA  shall  require 
plastic  ring  carriers  (for  beverage  cans) 
be  made  of  degradable  material.  The 
statute  requires  that  such  ring  carriers 
must  be  processed  from  a  material  that. 
in  addition  to  allowing  the  ring  carrier 
to  perform  its  intended  use,  degrades 
quickly  and  does  not  pose  a  greater 
threat  to  the  environment  than 
nondegradable  materials. 

The  Agency  has  chosen  to  require  ring 
carrier  processors  to  test  their  ring 
carriers  using  either  a  lab  or  an  in  situ 
test.  The  Agency  has  chosen  a 
degradability  performance  standard  for 
ring  carriers,  rather  than  specify  a 
particular  type  of  degradable  plastic,  to 
allow  the  processors  of  ring  carriers  the 
flexibility  to  use  new  technology. 
EFFECnvE  DATE:  Part  238  is  effective  on 
September  1,  1994.  The  incorporation 
by  reference  of  American  Society  of 
Testing  and  Materials  standards  adopted 
in  this  rule  is  approved  by  the  Director 
of  the  Federal  {Register  as  of  September 
1,  1994  in  accordance  with  5  U.S.C 
552(a). 

ADDRESSES:  The  public  record  for  this 
TLilemaking  (docket  number  F-92- 
DPRF-FFFFF)  is  located  at  the  Resource 
Qinseriation  and  Recovery  Act  (RCRj\) 
Docket  Information  Center,  (5305).  U.S. 
En\-irorunental  Protection  Agency 
He.adquarters,  401  M  Street.  SVV.. 
Washington,  DC  20460.  The  public 
docket  is  located  at  EPA  Headquarters 
and  is  available  for  viewing  from  9  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  Federal  holidays. 
Appointments  may  be  made  by  calling 
(202)  260-9327.  Copies  cost  s6.15/page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline,  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW'..  Washington, 
DC  20460.  (800)  424-9346.  In  the 
Washington.  DC  metropolitan  area,  call 
(703)  412-9810.  For  information 
regarding  specific  aspects  of  this  notice. 


contact  Tracy  Bone,  Office  of  Solid 
Waste  (5306),  USEPA.  401  M  Street 
SW..  Washington.  DC,  20460,  telephone 
(202) 260-5649. 

SUPPtEMENTARY  INFORMATION: 
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C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

VII.  References 

I.  Authority 

The  Environmental  Protection  Agency 
(EPA)  is  promulgating  this  rule  under 
the  authority  of  sections  101. 102.  and 
103  of  Pubhc  Law  100-556  (the  "Act" 
or  "Statute").  Although  this  statute  has 
been  codified  in  Subtitle  B  of  the 
Resource  Conservation  and  Recovery 
Act  (42  U.S.C.A.  6914b  and  6914b-l),  it 
does  not  amend  RCRA.  In  section  101  of 
this  law,  Congress  foimd  that:  (1) 
Nondegradable  plastic  ring  carrier 
devices  have  been  found  in  large 
quantities  in  the  marine  environment; 
(2)  fish  and  other  wildlife  have  become 
entangled  in  such  ring  carriers;  (3)  such 
ring  carriers  can  remain  intact  in  the 
marine  environment  for  decades,  posing 
a  threat  to  fish  and  other  marine 
wildlife;  and  (4)  sixteen  states  (as  of 
1988)  had  enacted  laws  requiring  that 
ring  carriers  be  made  of  degradable 
material  in  order  to  reduce  Utter  and 
protect  fish  and  wildlife.  (As  of  1991. 
eleven  additional  states  have  passed 
laws  of  this  kind.) 

As  a  result  of  these  findings,  Congress 
required  EPA  under  section  103  of  the 
Act  to  promulgate  a  rule  that  would 
require  that  plastic  ring  carriers  (as 
defined  in  section  102(1))  be  made  of 
"naturally  degradable  material  which, 
when  discarded,  decomposes  within  a 
period  established  by  such  regulation." 
42  U.S.C.  6914b-l.  The  period  to  be 
established  imder  the  rule  for  such 
decomposition  or  degradation  is  to  be 
"the  shortest  period  of  time  consistent 
with  the  intended  use  of  the  item  and 
the  physical  integrity  required  for  such 


use."  Id.  Section  102(2)  of  the  Act 
defines  "naturally  degradable  material" 
to  mean  a  "material  which,  when 
discarded,  will  be  reduced  to 
environmentally  benign  subunits  under 
the  action  of  normal  environmental 
forces,  such  as,  among  others,  biological 
decomposition,  photodegradation,  or 
hydrolysis."  42  U.S.C.  6914b(2).  EPA. 
however,  may  not  require  the  use  of  a 
degradable  ring  carrier  if  it  is  not 
"feasible"  or  if  the  degradable  ring 
carriers  present  greater  threats  to  the 
envirorunent  than  nondegradable  ring 
carriers.. 42  U.S.C.  6914b-l. 

II.  Background 

Concern  about  the  disposal  of  plastic 
materials  dates  back  to  the  early  1970s. 
Degradable  plastics  were  seen  by  some 
as  a  solution  for  the  problems  of 
littering,  landfill  capacity,  and  wildlife 
entanglement  and  were  developed  for 
agricultural  uses  (mulch  film,  seedling 
pots)  as  well  as  medical  apphcations 
(sutures,  implants). 

Renewed  pubfic  concern  over  solid 
waste  management  and  resource 
conservation  in  the  past  few  years  has 
been  met  by  a  resurgence  of  corporate 
and  academic  research  into  degradable 
plastics,  and  by  the  commercialization 
of  various  products  designed  to  degrade. 
Specifically,  there  has  been  great 
interest  in  finding  new  degradable 
plastics  made  from  non-petroleum- 
derived  materials. 

A.  Mechanisws  of  Degradation 

Plastics  are  polymers  (chemicals 
made  of  rcpt;ating  subunits)  most  often 
derived  from  petroleum.  There  are 
plastics  derived  from  other  natural 
materials  that  have  many  of  the  same 
properties  as  petroleum-derived  plastics 
and  have  been  used  to  make  degradable 
products.  Starch,  for  example,  is  a 
naturally-derived  plastic  that  may 
include  over  10.000  linked  subunits. 
Lactic  acid  is  used  to  make  surgical 
sutures  that  degrade  within  the  body 
after  the  incision  has  healed. 

Plastics  degrade  by  a  number  of 
different  physical  and  chemical 
processes.  In  photodegradation,  light 
causes  physical  changes  that  cause  the 
plastic  to  become  brittle  and  crumble 
into  small  pieces.  Fragments  may  range 
in  size  from  several  centimeters  in 
diameter  to  invisible  macromolecular 
particles.  All  ring  carriers  in  use 
currently,  are  made  from  low  density 
polyethylene  (LDPE)  plastic  and 
degrade  in  tliis  manner. 

Plastics  also  may  be  designed  to  be 
completely  broken  down  and 
assimilated  into  the  environment.  These 
plastics  differ  from  those  that  undergo 
photodegradation  in  that  chemical 
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changes  occur  in  the  structure  of 
polymer  molecules,  and  the  ultimate 
products  are  different  from  the  original 
plastic.  This  chemical  breakdown  and 
alteration  may  be  caused  by  one  of  a 
number  of  processes,  including 
chemical  reactions  with  natural 
compounds  (e.g.,  dissolution  by 
naturally-occurring  acids)  and  biological 
activity  (e.g.,  biodegradation). 
Degradable  plastics  also  may  be 
designed  to  combine  degradation 
processes;  they  may  break  down  to 
smaller  fragments  due  to 
photodegradation  and  then  rely  on 
biodegradation  to  complete  the  process. 
The  Agency  developed  this  rule  based 
on  data  available  for  the 
photodegradable  petroleum-based 
plastic  ethylene  carbon  monoxide  (E/ 
CO),  currently  used  for  ring  carriers. 
EPA  discussed,  in  the  proposal  (April  7, 
1993,  58  FR  18062),  new  plastic 
technology  that  could  be  used  to  make 
ring  carriers.  EPA  does  not,  however, 
have  specific  information  or  data  from 
plastic  technology  (other  than  E/CO) 
that  can  be  used  to  process  ring  carriers. 
Despite  the  lack  of  information  on  new 
technology,  EPA  does  not  intend  to 
impose  any  barriers  to  potential  ring 
carrier  products. 

B.  Factors  Affecting  Degradation 

Two  key  factors  affecting  degradation 
are  the  time  required  for  degradation 
and  the  environment  in  which 
degradation  takes  place.  Given  enough 
time  or  a  harsh  enough  environment,  all 
materials,  including  plastics  not 
designed  to  degrade,  will  degrade.  A 
meaningful  definition  of  degradability 
must  include  a  time  limit  that  is 
appropriate  for  the  planned  use  of  and 
the  ultimate  method  of  disposal  for  the 
specific  degradable  product. 

Environmental  conditions  also  play  a 
critical  role  in  controlling  degradation. 
The  rate  of  biodegradation  is  primarily 
determined  by  temperature,  moisture, 
and  the  presence  of  oxygen.  For 
example,  biodegradation  is  very  slow  in 
municipal  solid  waste  landfills  since 
these  facilities  are  generally  engineered 
to  exclude  water  and  air.  In  desert 
environments,  the  absence  of  water 
retards  biodegradation.  In  northern 
climates,  temperature  is  tj'pically  the 
factor  that  controls  biodegradation  rates. 
The  intensity  and  wavelengths  of  light 
are  the  most  important  factors  in 
determining  the  rate  of 
photodegradation.  Light  intensity  and 
wavelength  also  play  roles  in  some 
types  of  biodegradation.  Public  Law 
100-556  directs  EPA  to  reduce  the 
threat  of  entanglement  of  marine  fish 
and  wildhfe;  therefore,  EPA  requires 
degradation  be  tested  under  marine 


conditions  (or  equivalent  laboratory 
conditions). 

C.  State  Laws 

In  1977,  the  State  of  Vermont  enacted 
the  first  law  banning  the  use  of 
nondegradable  ring  carriers.  By  the  end 
of  1991,  27  states  had  passed  legislation 
specifically  prohibiting  the  sale  of 
nondegradable  ring  carriers.  State 
legislation  tN'pically  is  WTitten  to 
prohibit  the  sale  of  nondegradable  ring 
carriers  by  retail  stores.  Most  of  these 
states  indicated  that  the  primary 
purposes  for  adopting  the  legislation 
were  to  promots  litter  reduction  and  to 
address  wildlife  entanglement  concerns. 
The  states  that  have  adopted  legislation 
banning  nondegradable  ring  carriers,  the 
dates  the  legislation  took  effect,  the  time 
limit  required  for  degradation  under 
each  state  law,  and  allowable 
mechanisms  for  degradation  (as  of 
1992),  are  listed  in  reference  4. 

D.  Other  Programs  and  Investigations 
Concerning  Degradable  Plastics 

Reflecting  the  significant  public  and 
legislative  interest  in  the  use  of 
degradable  plastics,  a  number  of 
organizations  have  addressed  the  issues 
related  to  degradable  plastics  in  the  past 
few  years.  These  organizations  include 
EPA,  the  U.S.  General  Accounting 
Office,  the  Congressional  Office  of 
Technology  Assessment,  the  U.S.  Food 
and  Drug  Administration  (FDA),  the 
U.S.  Federal  Trade  Commission  (FTC), 
the  National  Institute  of  Standards  and 
Technology,  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Department  of  Defense,  and  many  state 
governments.  Except  for  EPA,  ASTM, 
and  the  Department  of  Defense,  the 
organizations  and  states  addressing 
degradable  plastics  issues  typically  are 
focusing  more  on  fitter  and  landfill 
capacity  problems  than  on  the  risk  to 
marine  mammals  or  on  degradation  in 
the  marine  environment. 

The  ASTM  D-20  committee  (Ref.  1) 
has  developed  standards  for  testing 
degradable  plastics  under  certain 
environmental  conditions  (including 
photodegradation  and  composting).  EPA 
is  using  two  ASTM  tests  (specifically  D- 
5208-91  and  D-3826-91)  in  this  rule. 
These  tests  are  recommentled  by  ASTM 
for  testing  photodegradable  plastic  film. 
ASTM  is  working  on  a  test  to  simulate 
and  measure  degradation  under  marine 
conditions  which  could  be  used  to  test 
biodegradable  ring  carriers  under  lab 
conditions.  Because  of  statutory 
deadlines,  EPA  can  not  wait  for  ASTM 
to  approve  that  test;  therefore,  we  have 
included  in  this  rule  an  in  situ  test  that 
could  be  used  for  biodegradable  ring 
carriers.  EPA  may.  at  a  future  date, 


review  this  rule  to  consider  the  effect  of 
any  new  ASTM  marine  test. 

III.  Summary  of  the  Proposed  Rule 

On  April  7,  1993  (58  FR  18062),  EPA 
issued  a  proposal  in  response  to  Public 
Law  100-556.  The  Agency  proposed  a 
degradabihty  performance  standard  for 
ring  carriers  rather  than  specify  a 
particular  type  of  degradable  plastic. 
The  proposed  performance  standard 
included  the  same  three  factors  in  this 
rule's  in  situ  test:  A  physical  endpoint 
for  degradation,  a  time  limit  for 
degradation,  and  marine  environmental 
conditions.  In  the  proposal,  EPA 
referred  to  these  factors  as  the 
performance  standard. 

The  proposed  performance  standard 
required  testing  in  very  specific  marine 
conditions  that  would  be  more  costly 
than  the  currently  employed  lab  tests. 
Therefore,  the  proposal  also  allowed  a 
processor  of  photodegradable  ring 
carriers  to  use  lab  tests  to  check  the 
degradation  of  the  ring  carriers  as  long 
as  the  lab  tests  were  equivalent  to  the 
performance  standard. 

IV.  Response  to  Comment 

EPA  received  comments  on  the 
proposed  rule  from  eighteen  persons  or 
groups.  This  section  summarizes  and 
addresses  the  major  comments.  A 
discussion  of  the  remaining  comments 
can  be  found  in  a  background  document 
available  in  the  RCRA  Docket 
Information  Center.  See  the 
"ADDRESSES"  section  at  the  beginning  of 
this  rule  for  information  on  getting  a 
copy  of  the  document. 

A.  Definition  of  Terms 

In  the  April  7,  1993  proposed  rule, 
EPA  proposed  three  definitions:  "5 
percent  elongation  at  break", 
"processor"  and  "ring  carrier."  EPA 
received  no  comments  on  the 
definitions  for  "processor",  and  "ring 
carrier";  therefore,  they  remain 
unchanged  in  the  final  rule.  In  response 
to  one  comment.  EPA  has  changed  the 
definition  for  "elongation  at  break".  In 
the  proposed  rule.  EPA  defined  "5 
percent  elongation  at  break"  as  "   *   '   • 
computed  by  dividing  the  length,  at 
break,  of  the  material  before  it  is  tested 
by  the  length  of  the  material,  at  break, 
after  it  is  stretched    •   *  •  "  The 
commenter  pointed  out  that  the 
proposed  definition  incorrectly  divided 
the  original  length  of  the  plastic  by  the 
length  after  it  has  been  stretched.  The 
definition  found  in  the  final  rule 
language  corrects  this  error  as  well  as 
defines  the  term  to  more  closely 
resemble  the  ASTM  definition. 

EPA  received  many  comments  on  the 
proposed  rule's  usage  of  terms 
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describing  degradability  such  as: 
Photodegnidation.  biodegradation. 
naturaliy-derived  plastics,  and  synthetic 
plastics.  The  Agency  defined  and  used 
these  terms  in  the  preamble  only  for  the 
purpose  of  discussing  the  issues 
surrounding  degradable  plastics;  EPA 
does  not  use  any  of  these  terms  in  the 
final  rule  language.  Therefore, 
regulatoPt'  definitions  for  those  terms 
are  not  necessary. 

EPA  added  the  word  "plastic"  to  the 
title  of  the  regulation  in  response  to  one 
comment.  The  commentor  expressed 
concern  that  this  rule  may  be  construed 
to  apply  to  cardboard  beverage  carriers. 
EP.'K  added  "plastic"  to  the  title  to 
clanfy  the  scope  of  this  rule  as  set  by 
Congress  in  PubUc  Law  100—556.  The 
definitions  and  requirements  of  today's 
regulation  are  not  necessarily  relevant  to 
degradable  plastics  intended  for  other 
end  uses. 

B.  Testing  Degradation 

After  the  formulation  of  the  resin, 
environmental  conditions  are  the  most 
important  factors  for  determining  the 
rate  of  degradation  For  example,  a 
photodegradable  plastic  bi.iried  in  a 
landfill  will  degrade  at  essentially  the 
same  rate  as  the  nondegradable  formula 
of  that  plastic  because  there  is  no  source 
of  light  to  degrade  the  plastic.  The 
Statute  directs  the  Agency  to  protect 
marine  wildlife.  To  achieve  this  goal, 
the  Agency  proposed  that  ring  carriers 
be  tested  for  degradability  by  being 
exposed,  "for  35  days,  during  June  and 
July,  to  marine  conditions  in  a  location 
below  the  latitude  26  degrees  North,  in 
continental  United  States  waters."  The 
Agency  proposed  that  the  amount  of 
degradation  could  then  be  tested  and 
measured,  using  ASTM  D-3826-«l.  to 
show  5  percent  elongation  at  break.  In 
addition  to  the  in  situ  test  described 
above,  the  proposal  also  allowed 
processors  of  photodegradable  ring 
carriers  to  use  lab  tests  to  check  the 
degradation  of  the  ring  carriers  (rather 
than  a  location  below  latitude  26 
degrees  North)  as  long  as  the  lab  tests 
were  equivalent  to  the  in  situ  test.  In  the 
preamble  to  the  proposal  EPA  stated 
that,  for  the  purpose  of  testing  a 
photodegradable  ring  carrier,  a  lab  test 
foUowmg  the  ASTM  test  D-5208--91 
(using  cycle  A  conditions  for  250  light 
hours)  is  equivalent  to  the  in  situ  test 
and  could  be  used  by  ring  carrier 
processors  to  meet  the  proposed 
regulation.  EPA  asked  for  comment  on 
the  use  of  ASTM  tests  D-520&-91,  D- 
3826-91  and  G-26. 

Several  commenters  felt  that  the 
ASTM  tests  for  exposure  to  LTV'  and 
measurement  of  elongation  at  break 
(.\STM  D-5208-91  and  D-3826-91. 


respectively)  should  be  required  in  the 
rule  language  rather  than  referred  to  in 
the  preamble  and  urged  that  the  in  situ 
test  (referred  to  in  the  proposal  as  the 
f)erformance  standard)  should  be 
deleted.  The  cotnmenters  felt  that  the  in 
situ  test  was  vague  and  not 
reproducible.  The  ASTM  tests  were  felt 
to  be  easily  implemented  and  reliable. 
In  response  to  tlicse  comments,  EPA 
decided  to  include  the  ASTM  tests  in 
the  final  rule  language  as  an  option 
along  with  the  in  situ  test.  EPA  decided 
to  not  require  the  ASTM  tests  alone 
because  of  the  potential  negative  effects 
on  future  use  of  biodegradables  or  other 
new  technolc^.  A  purely  biodegradable 
ring  carrier  (if  one  is  developed)  could 
never  pass  these  tests,  which  are  based 
on  UV'  absorption  and  photodegradation 
rather  than  biodegradation.  As  a  result, 
the  final  rule  provides  that  the  processor 
of  a  ring  carrier  may  choose  either  the 
ASTM  lab  tests  (ASTM  D-5208-91 
using  cycle  A  conditions  for  250  light 
hours  and  ASTM  D-3826-91)  or  the  in 
situ  test  (i.e.,  expose  the  ring  carrier  for 
35  days,  during  June  and  July,  to  marine 
conditions  in  a  location  below  the 
latitude  26  degrees  North,  in  continental 
United  States  waters  to  degrade  the  ring 
carrier  material  and  then  use  13-3826-91 
to  test  for  5  percent  elongation  at  break). 

C.  Measuring  Degradation 

The  rate  and  extent  of  degradation 
tj-pically  are  assessed  by  measuring 
changes  in  the  physical  properties  of  a 
material.  For  degradable  plastics,  a 
common  method  used  to  quantify  the 
exient  of  degradation  is  to  assess  the 
"brittleness"  of  the  material  by 
measuring  the  amount  of  stress  that 
must  be  applied  before  the  plastic 
breaks.  Brittleness  can  be  measured  in 
many  ways,  including  tensile  strength 
and  the  elongation  of  the  plastic  prior  to 
breaking. 

In  the  proposed  rule,  the  Agency 
chose  "elongation  at  break"  to  measure 
degradation.  There  are  data  that  show  a 
close  correlation  between  the  loss  of 
elasticity  (i.e..  becomes  brittle)  and  the 
rate  of  degradation.  Brittleness  can  be 
used  to  predict  the  loss  of  physical 
integrity  of  the  plastic  which  correlates 
to  a  reduced  risk  to  wildlife  from 
entanglement. 

Plastic  that  has  degraded  to  the  point 
of  5  percent  elongation  at  break  will 
stretch  only  5  f)ercent  of  its  original 
length  before  crumbUng.  The  LDPE 
resin  used  to  make  ring  carriers 
stretches  readily.  Ring  carriers  made 
from  LDPE  normally  can  be  stretched  to 
more  than  several  hundred  percent  of 
their  original  length  before  breaking. 
Once  the  plastic  material  has  been 
exposed  to  degrading  factors,  the 


material  becomes  more  brittle  and  no  • 
longer  can  stretch  very  much  before  the 
plastic  breaks.  At  approximately  one 
hundred  percent  elongation  at  break, 
ring  carriers  lose  their  abihty  to  function 
and  the  cans  fall  out  of  the  carriers  (Ref. 
2). 

"Elongation  at  break"  is  accepted  by   ■ 
many  in  the  scientific  community  as  an 
appropriate  method  for  measuring 
brittleness.  and  therefore,  degradation  of 
degradable  plastics.  However,  some 
ccmmenters  interested  in  developing 
new  ring  carrier  technology  (for 
example,  a  biodegradable  plastic  ring 
carrier)  expressed  concern  that 
elongation  at  break  may  not  be 
appropriate  for  the  new  technology. 
Two  commenters  suggested  the  use  of 
respirometric  tests  (using  the  evolution 
of  carbon  dio.xide  as  a  measLue  of 
biodegradation)  for  measuring 
degradation  cf  biodegradable  plastics. 
Respirometric  tests  are  extremely 
complicated  to  design  and  run;  in  order 
to  measure  the  carbon  dioxide 
evolution,  the  experiment  must  be  run 
under  very  controlled  laboratory 
conditions.  To  EPA's  knowledge,  a 
respirometric  test  that  reflects  the 
marine  environment  has  not  been 
developed.  None  of  these  commenters 
provided  specific  suggestions  or  data  on 
how  EPA  can  measure  degradation  of 
materials  ether  than  photodegradable 
plastics.  Therefore,  EIPA  has  decided  to 
leave  the  measurement  of  elongation  at 
break  in  the  final  regulation,  but  has 
included  the  in  situ  test  as  an  option  for 
any  new  technology  that  may  be 
developed. 

D.  Time  Limit  for  Degradation 

The  Agency  is  required  by  the  statute 
to  establish  a  time  limit  for  degradation 
that  is  "the  shortest  period  of  time 
consistent  with  the  intended  use  of  the 
item  and  the  physical  integrity  required 
for  such  use."  Although  it  would  be 
ideal  to  set  a  time  limit  that  is  not 
expected  to  pose  any  risk  to  marine 
wildlife,  it  is  likely  that  some  risk  to 
marine  wildlife  will  remain  because  it  is 
not  technically  possible  to  design  a  nng 
carrier  that  degrades  immediately  upon 
disposal  in  a  marine  environment,  but 
also  is  strong  enough  for  its  intended 
use  (holding  beverages) 

The  Agency  investigated  whether  or 
not  the  material  currently  being  used  to 
make  ring  carriers,  E/CXD,  degrades 
under  marine  conditions.  EPA 
requested,  but  did  not  receive,  any 
information  to  suggest  that  a  faster  time 
than  measured  in  the  EPA  study  (Ref.  3) 
could  be  achieved  by  E/CO  or  any  other 
plastic  product  (that  can  also  function 
as  a  ring  carrier).  E/CO  dearly  degrades 
when  exposed  to  sunlight.  Therefore, 
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the  Agency  has  chosen  a  time  limit  for 
degradation  that  is  based  on  the  best 
performance  observed  in  actual  testing 
of  the  E/CO  ring  carriers  currently  in 
use.  In  a  study  (Ref.  3)  performed  by 
Research  Triangle  Institute  for  EP.\,  it 
took  35  days  for  E/CO  ring  carriers  to 
reach  5  percent  elongation  at  break  in 
the  marine  environment.  The  testing 
was  done  during  the  months  of  June  and 
July,  off  the  coast  of  Miami,  Florida.  The 
time  degradable  ring  carriers  require  to 
degrade  is  a  fraction  of  the  time 
nondegradable  ring  carriers  were 
estimated  to  remain  intact;  therefore,  the 
risk  to  marine  species  from  degradable 
ring  carriers  will  bo  much  less  than  the 
risk  posed  by  nondegradable  ring 
carriers. 

Some  commenters  felt  that  E/CO 
could  not  meet  the  requirement  withLn 
the  proposed  time  period.  However, 
EPA  has  data  to  the  contrary  which  is 
included  in  the  docket  to  this  rule  (Ref. 
3).  Moreover,  an  E/CO  processor 
commented  that  they  believed  E/CO 
could  meet  the  proposed  lab  tests. 

Several  commenters  were  concerned 
that  the  performance  standard  would 
inhibit  the  development  of  new 
technology.  Commenters  also  felt  that 
EPA  should  allow  a  longer  timeframe 
for  biodegradable  ring  carriers  to 
degrade  than  for  photodegradables 
because  of  their  greater  environmental 
desirabihty.  EPA  disagrees.  Although 
EPA  understands  the  environmental 
advantages  of  a  biodegradable  carrier, 
the  Agency  believes  that  any 
biodegradable  ring  carrier  must  degrade 
as  quickly  as  E/CO  so  as  to  meet  the 
statute's  goal  of  protection  of  marine 
fish  and  wildUfe. 

Commenters  noted  that  states  may 
misunderstand  that  the  35  day  time 
limit  hinges  on  testing  in  a  warm  and 
sunny  environment.  They  feared  that 
states  other  than  Florida  might  require 
the  35  day  timeframe.  EPA  realizes  that 
a  ring  carrier  that  degrades  in  35  days 
in  Miami  vdll  take  longer  to  degrade  in 
other  parts  of  the  country.  It  will  also 
take  longer  for  a  ring  carrier  to  degrade 
in  Miami  during  winter  than  during  the 
summer  months  (seasonal  variation  of 
UV  is  greater  than  eeo^aphic  variation). 

By  establishing  the  in  situ  test  in 
§  238.30(a).  the  Agency  does  not  intend 
to  require  that  a  ring  carrier  degrade  to 
5  percent  elongation  at  break  in  35  days 
in  coastal  waters  everywhere  in  the 
United  States.  For  example,  this  rule  is 
not  requiring  a  ring  carrier  be  processed 
so  that  it  degrades  within  35  days  in 
northern  coastal  waters  (e.g.,  Maine), 
Such  a  ring  carrier  may  not  be  able  to 
be  marketed  nationally  because  it  may 
degrade  too  quickly  in  the  south  during 
the  summer  and,  t>.drefore,  would  not 


be  able  to  perform  its  intended  function. 
Therefore,  the  Agency  wishes  to 
emphasize  that  the  in-situ  test  is  35  days 
in  marine  conditions  in  a  location  below 
the  latitude  26  degrees  North,  not  35 
days  in  any  coastal  water  in  the 
continental  United  States. 

E.  Preemption  of  State  Regulations 

Ch'er  half  of  the  states  have  enacted 
legislation  requiring  the  use  of 
degradable  ring  carriers.  State 
requirements  (Ref.  4)  vary  widely  in 
timeframes  for  degradation,  definitions 
of  plastic  articles  covered,  testing 
requirements,  and  degradation 
processes.  EPA  received  four  comments 
requesting  that  this  rule  preempt  State 
regulations  concerning  the  degradability 
of  plastic  ring  carriers.  Commenters 
expressed  concern  that  the  various  state 
standards  could  force  the  processors 
and  distributors  of  ring  carriers  to  use 
more  than  one  lyye  of  ring  carrier  rather 
than  the  one  ring  carrier  currently  used 
nationally. 

EPA  understands  this  concern  and,  in 
principle,  agrees  that  one  degradable 
ring  carrier  should  provide  adequate 
protection  for  fish  and  wildlife 
nationwide.  However.  Congress  did  not 
provide  authority  for  this  rule  to 
preempt  state  regulation  of  degradable 
ring  carriers.  Nor  does  EPA  believe 
Congress  intended  this  rule  to  preempt 
more  stringent  state  and  local 
regulations. 

The  Agency  does  not  intend  to 
interfere  with  local,  state,  or  other 
federal  programs  pertaining  to  the 
regulation  of  degradable  plastics. 

V.  Implementation  and  Summary  of 
This  Final  Rule 

In  summary,  today's  Final  Rule 
requires  that  manufacturers  and 
importers  of  plastic  ring  carriers  test 
their  ring  carriers  to  ensure  that  they 
degrade.  The  proces,sor  of  a  ring  carrier 
may  choose  either  the  ASTM  lab  tests 
(ASTM  I>-5208-91.  using  cycle  A 
conditions  for  250  Ught  hours,  and  D- 
3826-91)  or  the  in  situ  test  (expose  for 
35  days,  during  June  and  July,  to  marine 
conditions  in  a  location  below  the 
latitude  26  degrees  North,  in  continental 
United  States  waters  and  then,  using  I>- 
3826-91,  test  for  5  percent  elongation  at 
break). 

This  rule  apphes  to  both  processors  in 
the  United  States  and  also  to  any  person 
in  the  United  States  importing  ring 
carriers.  This  rule  does  not  differentiate 
between  ring  carriers  processed  for  use 
in  the  United  States  and  other  countries 
because,  at  the  time  of  sale  to  beverage 
bottlers,  the  processor  has  no  knowledge 
as  to  where  the  ring  carriers  will  be  sold 
or  used. 


Each  ring  processor  and  imf>orter 
must  determine  that  its  ring  carrier 
meets  this  degradable  performance 
standard  using  either  of  the  tests 
described  in  today's  rule,  before 
marketing  for  use  the  ring  carriers.  The 
Agency  does  not  intend  for  processors 
and  importers  of  ring  carriers  to  test 
each  shipment  of  ring  carriers  to 
determine  if  they  meet  the  performance 
standard;  rather  they  should  test  the 
ring  carrier  each  time  the  ring  carrier's 
formulation  or  processing  procedure 
changes  substantially.  Importers  must 
not  knowingly  distribute  ring  carriers 
that  do  not  meet  this  performance 
standard  and  they  should  seek 
assiu'ance  from  the  processors  that  the 
ring  carriers  meet  the  performance 
standard.  If  more  than  one  processor 
manufactures  ring  carriers  using  the 
same  ring  carrier  material  and 
processing  conditions,  then  they  do  not 
each  have  to  test  their  own  ring  canien 
they  may  share  the  test  data. 

\1.  Administrative  Designation  and 
Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
mu.st  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  the  OfBce  of  Management  and 
Budget  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conur.'jnities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  polic-y  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review  because  the  Agency 
believes  the  processors  are  able  to  meet 
these  standards  without  changing 
current  technology. 

B.  Executiv-e  Order  12875 

Executive  Order  12875,  "Enhancing 
the  Intergovernmental  Partnership",  is 
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intended  to  reduce  imposition  of 
unfunded  federal  mandates  on  state, 
local  and  tribal  governments.  This  rule 
dcx^s  not  impose  a  mandate  on  these 
governments.  The  requirements  of  this 
rule  apply  solely  to  the  plastic 
processors  of  nng  carriers  and  do  not 
compel  any  action  by  state,  local  or 
tribal  governments. 

(."  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  {5 
U.S.C  601  et  seq.)  requires  an  agency  to 
prepare,  and  make  available  for  public 
comm.ent.  a  regulatory  floxihility 
analysis  that  descnbes  tlie  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i  e..  sm..all  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  afffK:t  ring  carrier 
processors,  none  of  whom  are  small 
entities.  Small  entities  are  not  likely  to 
enter  into  this  market  because  of  the 
requirements  for  expensive  application 
equipment  and  quantities  of  materials. 
Therefore,  in  accordance  with  5  U.S.C. 
t)05(b),  I  hereby  certify  that  this  rule,  as 
promulgated,  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act). 

D.  Papenwrk  Reduction  Act 

The  Agency  has  determined  that  there 
are  no  additional  reporting,  notification, 
or  recordkeeping  provisions  associated 
with  this  rule.  Such  provisions,  were 
they  mcluded,  would  be  submitted  for 
approval  to  0MB  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  ef  seq. 
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Photodegradation,  Ring  carrier.  Waste 
treatment  and  disposal. 

Dated:  February  16,  1994. 
Carol  M.  Browner, 
Administiritor. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  of  the  Code  of  Federal 
Regulation  is  amended  by  adding  part 
238  consisting  of  §§  238.10,  238.20  and 
238.30  to  read  as  follows: 

PART  238— DEGRADABLE  PLASTIC 
RING  CARRIERS 

Subpart  A — General  Provisions 

Sec. 

238.10    Purpose  and  applicability. 

238.20    Definitions. 

Subpart  B — Requirements 

238.30     Requinsmeut. 
Authority:  42  U.S.C  6914b-l. 

Subpart  A — General  Provisions 

§  238.10    Purpose  and  applicability. 

The  purpose  of  this  part  is  to  require 
that  plastic  ring  carriers  be  made  of 
degradable  materials  as  described  in 
§§  238.20  and  238.30.  The  requirements 
of  this  part  apply  to  all  processors  and 
importers  of  plastic  ring  carriers  in  the 
United  States  as  defined  in  §  238.20. 

§238.20    Definitions. 

For  the  purpose  of  this  part: 

Percent  elongation  at  break  means  the 
percent  increase  in  length  of  the  plastic 
material  caused  by  a  tensile  load. 
Percent  elongation  at  break  shall  be 
calculated  by  dividing  the  extension  at 
the  moment  of  rupture  of  the  specimen 
by  the  initial  gage  length  of  the 
specimen  and  multiplying  by  100. 

Processor  means  the  persons  or 
entities  that  produce  ring  carriers  ready 
for  use  as  beverage  carriers. 

Ring  carrier  means  any  plastic  ring 
carrier  device  that  contains  at  least  one 
hole  greater  than  1  V«  inches  in  diameter 
which  is  made.  used,  or  designed  for  the 


purpose  of  packaging,  transporting,  or 
carrying  multipackaged  cans  or  bottles. 

Subpart  B — Requirement 

§238.30    Requirement 

(a)  No  processor  or  person  shall 
manufacture  or  import,  in  bulk,  ring 
carriers  intended  for  use  in  the  United 
States  unless  they  are  designed  and 
manufactured  so  that  the  ring  carriers 
degrade  to  the  point  of  5  percent 
elongation  at  break,  when  tested  in 
accordance  with  ASTM  D-3826-91, 
"Standard  Practice  for  Determining 
Degradation  End  Point  in  Degradable 
Polyolefins  Using  a  Tensile  Test",  after 
the  ring  carrier  is  exposed  to,  cither: 

(1)  250  liglit-hours  of  W  in 
accordance  with  ASTM  D-5208-91." 
Standard  Practice  for  Operating 
Fluorescent  Ultraviolet  [UV)  and 
Condensation  .^pparatus  for  Exposure  of 
Photodegradable  Plastics",  using  cycle 
A;  or 

(2)  35  days,  during  June  and  July,  to 
marine  conditions  in  a  location  below 
the  latitude  26  degrees  North,  in 
continental  United  States  waters. 

(b)  The  incorporation  by  reference  of 
A.STM  D-3826-91.  "Standard  Practice 
fur  Determining  Degradation  End  Point 
in  Degradable  Polyolefins  Using  a 
Tensile  Test",  and  ASTM  D-5208-91, 
"Standard  Practice  for  Operating 
Fluorescent  Ultraviolet  (UV)  and 
Condensation  .Apparatus  for  Exposure  of 
Photodegradable  Plastics,"  was 
approved  by  the  director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  American  Society  of 
Testing  and  Materials,  1916  Race  Street. 
Philadelphia,  PA  19103.  Copies  m.ay  be 
inspected  at  the  Resource  Cc)nser\'ation 
and  Recovery  Act  (RCRA)  Docket 
Information  Center,  (5305),  U.S. 

Env  ironmental  Protection  Agency 
Headquarters,  401  M  Street,  SVV.. 
Washington,  DC  20460  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington.  DC.  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
the  approval  and  notice  of  any  change 
in  these  materials  will  be  published  in 
the  Federal  Register. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  931076-4052;  I.D.  1001 93A] 

RIN  0648-AD33 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NNIFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY;  NMFS  issues  this  final  rule  to 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP). 
Amendment  5  implements  conser\'ation 
measures  to  eliminate  the  overfished 
condition  of  the  multispecies  finCsh 
(groundfish)  stocks.  This  fmal  rule 
implements  the  Amendment  by 
imposing  a  moratorium  with  exceptions 
for  certain  vessels  fishing  in  the  fishery, 
an  effort  control  system  to  reduce 
fishing  effort  over  5  to  7  years, 
monitoring  requirements  to  track  fishing 
effort,  and  new  permitting  and  reporting 
requirements.  In  addition,  the  rule 
increases  minimum  mesh  size 
requirements  for  several  different  areas 
and  expands  the  area  where  mesh  size 
is  regulated. 

EFFECTIVE  DATE:  March  1.  1994,  except 
for  §  651.32(a),  which  is  effective  April 
15.  1994.  Section  651.9(a)  (11)  and  (12), 
§651. 9(e)  (33)  and  (34),  and  §651.27fb) 
expire  at  2400  hours.  April  2,  1994. 
ADDRESSES:  Copies  of  Amendment  5,  its 
regulatory  impact  review  (RIR)  and  the 
initial  regulatory  flexibility  analysis 
(IRFA)  contained  within  the  RIR,  and 
the  final  supplemental  environmental 
impact  statement  (FSEIS)  are  available 
from  Douglas  Marshall,  Executive 
Director.  New  England  Fishery 
Management  Council.  Suntaug  OtTice 
Park.  5  Broadway  (U.S.  Rte.  1).  Saugus, 
MA  01906-1097.  Comments  regarding 
burden-hour  estimates  for  collection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Richard 
B.  Roe.  Northeast  Regional  Director, 
Northeast  Regional  Office,  National 
Marine  Fisheries  Service.  One 
Blackburn  Drive.  Gloucester.  MA  01930. 
and  the  Office  of  Management  and 
Budget  (Attention  NOAA  Desk  Officer). 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  COffTACT: 
Susan  A.  Murphy.  Fishery-  Policy 
Analyst.  508-281-9252  or  E.  Martin 
Jaffe,  Fishery  Policy  Analyst.  508-281- 
9272. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  New  England  Fishery 
Management  Council  (Council) 
approved  at  its  June  1993  meeting  a 
package  of  measures  for  inclusion  in 
Amendment  5  to  the  FMP.  The  FMP  has 
been  in  effect  since  1986,  and  has  been 
amended  four  times.  The  two  main 
objectives  of  Amendment  5  are  to 
eliminate  the  overfished  condition  of 
the  principal  groundfish  stocks  (cod, 
haddock,  and  yellovrtail  flounder)  by 
reducing  the  rate  at  which  fish  are 
caught  by  50  percent  over  the  next  5  to 
7  years,  and  to  reduce  the  bycatch  of 
harbor  porpoise  in  the  sink  gillnet 
fishery. 

Two  measures  contained  in 
Amendment  5,  as  originally  submitted, 
were  disapproved  by  the  Secretary  of 
Commerce  (Secretar>)  on  September  30. 
1993,  and  were  not  contained  in  the 
proposed  rule  to  implement  the 
amendment  published  on  October  27, 
1993  (58  FR  57774).  Reasons  for 
disapproval  of  those  measures  were 
given  in  the  proposed  rule  and  are  not 
repeated  here. 

Amendment  5,  less  the  two  measures 
disapproved  on  September  30,  1993, 
was  approved  on  January  3,  1994,  after 
consideration  of  the  comments  received 
during  the  public  comment  period.  This 
rule  implements  measures  in 
Amendment  5  that  are  expected  to 
reduce  the  fishing  mortality  rate  to  such 
a  level  as  to  eliminate  overfishing.  Since 
development  began  on  the  amendment, 
the  condition  of  the  multispecies  finfish 
stocks  continued  to  decline  to  record 
low  levels.  It  is  essential  that  fishing 
mortality  levels  be  reduced  as  soon  as 
possible  because  only  then  can 
rebuilding  of  stocks  occur,  especially  for 
haddock,  cod,  and  yellov^ftail  flounder. 

In  approving  the  amendment,  the 
Director,  Northeast  Region,  NMFS, 
(Regional  Director)  notified  the  Council 
of  several  concerns  that  had  been  raised 
during  Secretarial  review.  Including  that 
the  Council  needs  to  develop  specific 
rebuilding  goals,  the  annual  mortality 
reduction  may  be  set  too  low  in  the 
early  years  of  the  amendment,  the  effort 
exemption  for  vessels  45  ft  (13.7  m)  or 
less  in  length  may  be  too  jjermissive, 
that  the  overfishing  definition  for 
pollock  may  need  to  be  adjusted,  and 
the  sink  gillnet  measures  to  reduce 
harbor  porpoise  take  may  not  be 
sufficient.  Also,  the  Council's  objective 
to  eliminate  overfishing  for  cod  and 
yellowtail  flounder,  while  certainly  a 
necessary  first  step,  fails  to  offer  specific 
rebuilding  objectives  for  these  species 
and  the  Council  has  been  notified  that 


it  should  begin  formulating  such 
objectives  as  soon  as  possible. 

Incorporation  of  Emergency  Measures 
Into  the  Final  Rule 

On  January  3, 1994,  NMFS  pubUshed 
an  emergency  rule,  at  59  FR  26,  effective 
January  3, 1994,  through  April  2,  1994, 
to  protect  the  seriously  depleted  stocks 
of  haddock.  The  emergency  rule 
established  a  500-lb  (226.8-kg) 
possession  limit  for  haddock;  began  the 
closure  of  an  expanded  Closed  Area  11 
on  January  3,  1994,  rather  than  February 

1,  1994;  and  implemented  several  other 
measures  to  protect  haddock.  This  final 
rule  implementing  Amendment  5 
permanently  implements  several 
measures  that  were  contained  in  both 
the  emergency  rule  and  in  the  proposed 
rule  for  Amendment  5.  Other  measures 
in  the  emergency  rule  that  were  not 
contained  in  the  proposed  rule  for 
Amendment  5  are  continued  in  effect  by 
this  final  rule,  but  will  expire  on  April 

2,  1994,  as  provided  by  the  emergency 
rule,  unless  extended  through  further 
rulemaking.  A  description  of  these 
measures  follows. 

Definitions  for  "bottom-tending 
gillnet  or  sink  gillnet",  "dredge  or 
dredge  gear",  "offload",  "pair  trawl  or 
pair  trawling",  "scallop  dredge  vessel", 
"standard  box",  "standard  tote",  and 
"transfer",  which  were  temporarily 
added  by  the  emergency  rule,  are 
permanently  added  to  §651.2  by  this 
final  rule.  Prohibitions  on  pair  trawling 
in  the  groundfish  fishery,  temporarily 
added  at  §651. 7(a)  (5)  and  (6)  by  the 
emergency  rule,  are  permanently  added 
at  §  651.9(e)(27)  by  this  final  rule.  A 
prohibition  on  transfer  of  multispecies 
finfish  at  sea,  temporarily  added  at 
§  651.7(a)(7)  by  the  emergency  rule,  is 
p>ermanently  added  at  §  651.9(e)(3)  by 
this  final  nde.  Prohibitions  concerning 
haddock  possession,  temporarily  added 
at  §  651.7(a)  (3)  and  (4)  by  the 
emergency  rule,  are  pemidnently  added 
at  §  651.9(a)  (11)  and  (12)  by  this  final 
rule.  A  prohibition  concerning  sink 
gillnets,  temporarily  added  at 
§  651.7(b)(15)  by  the  emergency  rule,  is 
permanently  added  at  §  651.9(e)(31)  by 
this  final  rule.  A  prohibition  concerning 
entry  into  Closed  Area  II  of  Georges 
Bank  during  a  specified  period  of  time, 
temporarily  added  at  §651.7(b)(16)  by 
the  emergency  rule,  is  permanently 
added  at  §  651.9(e)(20)  by  this  final  rule. 
A  prohibition  concerning  haddock 
possession  on  sea  scallop  dredge 
vessels,  temporarily  added  at 
§  651.7(b)(17),  and  a  prohibition 
concerning  a  haddock  possession  limit 
temporarily  added  at  §651.7(b)(18)  by 
the  emergency  rule,  are  added  at 
§651.9(e)  (33)  and  (34).  respectively, 
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effective  through  April  2,  1994,  by  this 
Hnal  rule.  Prohibitions  concerning 
possession  of  multispecies  finfish 
harvested  by  pair  trawling,  temporarily 
added  at  §  651.7(b)  (19)  and  (20)  by  the 
emergency  rule,  are  permanently  added 
at  §  651.9(e)(27)  by  this  final  rule.  A 
prohibition  concerning  transfer  of 
multispecies  finfish  from  one  vessel  to 
another,  temporarily  added  at 
§  651.7(b)(21)  by  the  emergency  rule,  is 
permanently  added  at  §  651.9(e)(5)  by 
this  final  rule.  A  prohibition  on  pair 
trawhng  for  multispecies  finfish, 
temporarily  added  at  §  651.20(g)  by  the 
emergency  rule,  is  permanently  added 
at  §  651.2G(h)(3)  by  this  final  rule.  The 
closure  of  Closed  Area  I,  temporarily 
added  at  §  651.21(c)(1)  by  the 
emergency  rule,  is  permanently  added 
at  §651.21(a)by  this  final  rule.  The 
closure  of  Closed  Area  II,  temporarily 
added  at  §651. 21(c)(2)  by  the 
emergency  rule,  is  permanently  added 
at  §  651.21(b)  by  this  final  rule,  except 
that  the  annual  closure  period  for  1994 
is  Febrjary  through  May,  rather  than 
January  through  May,  as  in  the 
emergency  rule.  The  haddock 
possession  limits,  temporarily  added  at 
§  651.28  by  the  emergency  rule,  are 
added  at  §  651.27(b),  effective  through 
April  2.  1S94,  by  this  final  rule. 
Transfer-at-sea  measures,  temporarily 
added  at  §651.29  by  the  emergency 
rule,  are  permanently  added  at  §  651.30 
by  this  final  rule.  Closed  areas 
illustrated  in  Figure  6  to  part  651, 
temporarily  added  by  the  emergency 
rule,  are  permanently  incorporated  into 
Figure  3  to  part  651  by  this  final  rule. 

Amendment  5  Measures 

Success  of  the  amendment  is  largely 
dependent  on  meeting  the  annual 
fishing  mortality  reduction  targets. 
NMFS  is  concerned  that  the  annual 
targets  may  not  be  adequately 
protective,  particularly  during  the  first 
years  of  the  plan,  although  it  is 
rocogiiized  that  the  Council  chose  to 
minimize  first  year  restrictions  for  valid 
socio-economic  concerns.  Therefore,  it 
is  more  critical  that  the  Council 
responds  in  a  timely  way  to  problems 
through  the  framework  measure  to 
ensure  achievement  of  the  amendment's 
objectives. 

The  Council  has  been  requested  to 
make  it  a  priority  to  reexamine  the 
exemption  from  effort  control  for  vessels 
45  ft  (13.7  m)  and  less.  The  45-ft  (13.7- 
m)  limit  exempts  a  large  number  of 
vessels  from  effort  control  measures, 
thereby  creating  the  possibility  that  the 
vessels  may  significantly  reduce  any 
gains  from  controls  on  larger  vessels. 
Moreover,  establishing  a  45-ft  (13.7-m) 
limit  for  vessels  may  create  more 


inequities  between  vessels  in  the  same 
port  than  if  the  minimum  had  been  a 
smaller  size.  The  Council  was  asked  to 
consider  measures  that  would  prevent 
modification  of  vessels  longer  than  45  ft 
(13.7  m)  to  a  size  that  would  allow  them 
to  be  exempt  if  the  Council  chose  not  to 
reduce  the  size  of  vessels  being 
exempted. 

The  remaining  overfishing  definitions 
have  been  approved,  but  the  definition 
for  pollock  needs  to  be  reevaluated. 
Since  the  public  hearings  of  May  1993, 
an  assessment  on  pollock  was  reviewed 
and  approved  by  the  Stock  Assessment 
and  Review  Committee  of  the  NMFS 
Northeast  Fisheries  Science  Center  The 
assessment  indicates  that  a  25% 
maximum  spawning  potential  (MSP) 
level  is  more  appropriate  than  the  20% 
MSP  obtained  by  analogy  to  similar 
species.  Current  (1992)  fishing  mortality 
for  pollock  is  estimated  to  be  0.72,  while 
the  fishing  mortality  rate  that  would 
produce  a  spawTiing  stock  abundance 
amount  which  is  20%  of  the  ma.ximum 
spawning  potential  (F^ji)  is  065  and  a 
fishing  mortality  rate  that  would 
produce  a  spawning  stock  abundance  of 
25%  of  the  maximum  spawning 
potential  (F2,iJ  is  0.47.  Consequently, 
under  either  definition,  pollock  are 
overfished.  Although  the  measures 
contained  in  Amendment  5  will  have  a 
collateral  benefit  on  pollock,  Uie 
Council  was  requested  to  reconsider  this 
definition  in  developing  Amendment  6. 

The  Council  and  tije  gillnet  fishermen 
have  expressed  concern  over  the  default 
harbor  porpoise  protection  measure. 
The  Council  requested,  at  its  February 
meeting,  that  implementation  of  the  4- 
day  blocks  out  per  month  for  gillnet  gear 
be  delayed  until  April  15,  1994,  because 
it  appears  unlikely  that  harbor  porpoise 
will  be  present  in  significant  numbers 
until  then.  Others  commented  that 
Vihen  significant  numbers  of  porpoises 
are  present,  the  4-days  out  of  the  fishery 
per  month  requirement  may  not  be 
adequate  to  protect  the  porpoises.  The 
final  rule  makes  the  4-dav  out  provision 
effective  April  15,  1994.  The  Council  is 
requested  to  take  swift  action  under  the 
harbor  porpoise  framework  measure  to 
ensure  the  protection  of  porpoise 
through  the  continued  examination  of 
the  time  and  area  of  the  gear-out 
requirement,  and  if  necessary  to  protect 
porpoise,  to  change  the  provision. 

Tne  permit  moratorium  contained  in 
Amendment  5  continues  to  be 
contentious.  It  becomes  even  more  so  as 
other  fisheries  establish  control  dates 
that  some  perceive  as  limiting  the 
options  available  to  fishermen.  The 
Council  was  asked  to  work  closely  with 
the  Mid-Atlantic  Fishery  Management 
Council  to  insure  that  fishermen 


continue  to  have  alternatives  available, 
such  as  the  mackerel  fisherv.  which  is 
underexploited  and  can  withstand 
additional  effort.  The  control  date 
established  for  the  Atlantic  mackerel, 
squid  and  butterfish  fishenes  may 
prevent  this  fishery  being  an  option  for 
groundfish  vessels  and  the  Mid-Atlantic 
Council  was  asked  to  consider  this  and 
work  with  the  Council  before 
developing  final  measures. 

This  final  rule  implements:  A 
moratorium  on  most  new  entrants  into 
the  multispecies  finfish  fishery; 
limitations  on  upgrading  of  vessel  size 
and  engine  horsepower;  exceptions  to 
the  moratorium  for  vessels  using  fewer 
than  4,500  rigged  hooks  or  fishing  under 
a  possession  limit;  an  effort-reduction 
program  where  vessels  fish  using  a 
combination  of  blocks  of  time  out  of  the 
fishery  and  time  spent  at  the  dock  (Fleet 
Days-At-Sea(DAS)),  unless  they  elect  to 
take  an  allocation  of  actual  Individual 
DAS  that  vessels  may  fish  for 
multispecies  finfish;  exceptions  to  the 
effort-reduction  program  for  vessels  45 
ft  (13.7  m)  and  less  in  length,  vessels 
fishing  fewer  than  4,500  hooks,  vessels 
fishing  sink  gillnet  gear,  and  vessels  at 
sea  for  less  than  a  day;  a  possession 
limit  for  scallop  dredge  vessels;  a 
requirement  to  purchase  and  install  a 
\'essel  Tracking  System  (VTS)  unit  for 
vessels  fishing  Individual  DAS  and 
vessels  that  have  historically  fished 
with  a  scallop  dredge  and  otter  trawl;  a 
call-in  system  for  other  vessels  in  the 
Fleet  DAS  reduction  program;  a 
minimum  mesh  size  of  5  and  1/2  inches 
(13.97  cm)  in  the  Southern  New 
England/Mid-Atlantic  area;  an  increase 
in  the  minimum  mesh  size  in  the  Gulf 
of  Maine/Georges  Bank  area  from  5  and 
1/2  (13.97  cm)  to  6  inches  (15.24  cm); 
exceptions  to  the  mesh-size  regulations 
for  vessels  possessing  less  than  the 
possession  limit,  and  for  vessels  fishing 
with  purse  seine  or  midwater  trawl  gear; 
minimum  fish  sizes;  a  prohibition  on 
pair  trawling;  seasonal  mesh 
requirements  in  the  Stellwagen  Bank/ 
Jeffreys  Ledge  area;  a  suspension  of  the 
closure  of  Area  I  except  for  fixed  gear; 
a  modification  of  Closed  Area  II  in  area 
and  time;  a  closure  of  an  area  in  the 
vicinity  of  the  Nantucket  Lightship 
when  a  research  trawl  survey  index  is 
reached;  a  requirement  that  vessels 
fishing  for  northern  shrimp  use  a  finfish 
excluder  device;  permit  requirements 
for  vessel  operators  and  dealers; 
mandatory  reporting  for  permitted 
vessels  and  dealers;  mandatory  observer 
requirements  for  vessels  if  required  by 
the  Regional  Director;  and  framework 
measures  to  adjust  the  effort-control 
program  and  other  measures. 
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Permit  Changes  oiul  Applicable  Dates 

This  rule  substantially  changes  the 
fishing  vessel  permit  apphcation 
process.  Vessel  owners  must  now 
choose  from  several  different  permit 
categories.  This  choice  will  have 
implications  on  the  future  activity  of  a 
vessel.  The  permit  category 
requirements  and  restrictions  are 
complex  and  the  applicants  acting  in 
anticipation  of  the  final  rule  have  been 
reluctant  to  choose  a  permit  category, 
until  they  have  discussed  the 
implications  with  NMFS.  Because  of  the 
volume  of  calls  and  requests  for 
assistance  received  from  the  industry. 
N'MFS  has  been  unable  to  pro\'ide 
assistance  to  all  those  requesting  it.  To 
allow  additional  time  for  applicants  to 
complete  their  vessel  permit 
applications,  the  vessel  permit 
requirement,  and  related  measures,  such 
as  effort  control  measures  and 
possession  limits,  become  applicable  on 
May  1.  1994.  To  be  ensured  of  ha\ing 
a  vessel  permit  by  May  1,  1994. 
completed  vessel  permit  applications 
must  be  received  by  N\fFS  by  March  31. 
1994.  Applications  received  after  March 
31,  1994.  cannot  be  guaranteed  to  be 
processed  before  May  1,  1994  Until 
these  provisions  of  the  regulations 
become  applicable,  vessels  holding  1993 
mullispecies  permits  can  fish  for. 
possess  or  land  mullispecies  in  or  from 
theEEZ. 

This  change  will  allow  NMFS  to 
continue  to  provide  assistance  to  the 
industry  so  that  the  industry  can  make 
informed  choices  in  a  timely  way  on 
these  important  decisions.  To  further 
assist  the  industry,  the  Regional  Director 
intends  to  allow  vessel  owners  who 
believe  they  mistakenly  chose  a  permit 
category  based  on  incomplete 
information,  to  change  permit  categories 
withm  30  days  of  receipt  of  their  1994 
Federal  mullispecies  permit.  This 
change  must  be  requested  in  writing  and 
is  m  addition  to  the  one  change  in 
category  allowed  under  §651.4(f)(2)(iv). 

The  Regional  Director  has  determined 
that  monitoring  of  vessels  in  the  Fleet 
D.'\S  reduction  program  will  be 
accomphshed  initially  through  the  call- 
in  system.  NMFS  has  reviewed  several 
card  monitoring  systems  to  determine 
their  appropriateness  for  this 
apphcation.  NMFS  found  that  while 
these  systems  may  serve  the  need,  their 
cost.  reUability.  level  of  sophistication, 
and  the  relative  newness  of  the 
technology  make  implementation 
diffic-ult.  The  Regional  Director  does  not 
believe  that  such  a  system  could  be 
made  operational  by  the  time  of 
implementation  and  therefore  has 
reserved  the  card  monitoring  system. 


In  addition,  the  Regional  Director  has 
authorized,  pursuant  to  §  651.29(c),  the 
use  of  the  alternative  call-in  system  as 
the  sole  method  of  notification  for  the 
DAS  program.  Until  the  Regional 
Director  determines  that  the  VTS  is 
operable  and  he  has  provided  adequate 
notification  to  permit  holders,  vessels 
participating  in  the  DAS  program  must 
use  the  call-in  system  to  provide 
notification  of  when  they  are  leaving  for 
and  returning  from  fishing  trips. 

Comments  and  Responses 

Written  comments  were  submitted  by 
AUiance  for  Community  Education. 
Associated  Fisheries  of  Maine.  Center 
for  Marine  Conservation.  City  of 
Gloucester  Mayor-elect  Bruce  H.  Tobey. 
Commercial  Fisheries  News, 
Conservation  Law  Foundation,  East 
Coast  Fisheries  Foundation,  Inc., 
Gloucester  Fishermen's  Wives 
Association,  Gloucester  United,  Maine 
Fishermen's  Cooperative  Association, 
Maine  Gillnetters  Association,  Marine 
Mammal  Commission.  National  Italian 
American  Foundation,  New  England 
Fishery  Management  Council,  North 
Shore  Chamber  of  Commerce.  Inc., 
Portland  Fish  Exchange,  Senator  George 
Mitchell,  U.S.  Coast  Guard,  and  18 
individuals.  In  addition,  letters 
containing  461  signatures  were 
submitted  in  support  of  the  Gloucester 
United  comments. 

Four  VTS  vendors  provided  comment 
on  the  proposed  monitoring 
requirements  under  which  they  would 
be  certified. 

Comment  1 :  Three  associations  and 
four  individuals  stated  that  the 
amendment  should  be  approved. 

Response:  The  conunents  have  been 
noted  and  the  amendment  has  been 
approved. 

Comment  2:  One  association 
expressed  its  support  for  an  overall 
catch  quota  to  ensure  populations  are 
not  overfished  in  case  measures  to  limit 
days  at  sea  are  not  successful  in 
reducing  the  amount  of  fish  caught. 

Response:  The  Council  did  not 
include  overall  quotas  out  of  concerns 
that  include  possible  market  disruptions 
that  could  result  when  a  quota  is  caught, 
small  boats  and  large  boats  having  to 
compete  against  each  other  for  available 
quota,  and  the  difficulty  in  monitoring 
quotas  among  different  areas.  Instead  of 
an  absolute  quota,  the  Council  chose  the 
annual  harvest  targets  to  be  used  to 
gauge  progress  towards  attaining  the 
interim  mortality  reduction  targets. 
NMFS  and  the  Council  are  required  to 
perform  an  annual  review  to  determine 
what  the  actual  mortality  rate  is 
compared  to  the  harvest  targets.  Rather 
than  quotas,  the  Council  will  then  be 


able  to  modify  the  other  measures 
contained  within  the  amendment  by 
using  the  framework  to  ensure  that  the 
targets  are  not  exceeded  in  future  years. 

Comment  3:  One  association 
expressed  concern  about  NMFS"  ability 
to  administer  and  enforce  the 
amendment  and  recommended  that 
NMFS  enlist  the  advice  of  the  Council 
and  experienced  members  of  the  fishing 
industry. 

Response:  Most  of  the  planning  for 
implementation  of  the  amendment  and 
its  administration  and  enforcement  has 
already  been  done.  NMFS  will  continue 
to  work  with  the  Council  to  address 
problems  as  they  arise  and  will  solicit 
industry  advice  when  appropriate. 

Comment  4:  One  association 
commented  that  Amendment  5  will 
provide  further  restrictions  on  small- 
and  medium-sized  vessels  that  are 
already  limited  by  weather.  Vessels  will 
be  forced  to  fish  in  bad  weather  and 
lives  will  be  lo5t. 

Response:  The  Council,  in 
deliberating  the  amendment,  made  a 
conscious  decision  to  reduce  the 
impacts  on  small  vessels.  The 
possession  limit  exemption  and  hook 
exemption  from  the  permit  moratorium, 
and  the  45-foot  and  day-trip  exemptions 
from  effort  control  were  designed  with 
the  small  and  medium  sized  vessels  in 
mind.  Vessels  outside  these  categories 
will  be  affected  by  the  combined 
measures.  Whether  these  vessels  will 
decide  to  fish  in  bad  weather  is 
unknown,  but  the  Council  beheves  that 
other  factors  such  as  declining  stock 
abundance  and  the  competition  for 
scarce  catches  are  more  Ukely  to 
influc^nce  such  a  decision.  NMFS,  in 
approving  this  amendment,  agrees  with 
the  Council's  conclusions. 

Comment  5:  One  association 
commented  that  Amendment  5 
measures  urge  fishermen  to  go  into 
alternative  fisheries.  This  will  be 
difficult  because  it  costs  money  to  get 
into  a  new  fishery  and  banks  and 
lending  institutions  are  hesitant  to  lend 
money.  Larger  vessels  that  use  up  their 
groundfish  days  will  have  to  resort  to 
small-mesh  fishenes  to  survive. 

Response:  The  declining  state  of  the 
groundfish  resource  makes  it 
increasingly  difficult  to  make  a 
successful  trip.  Vessel  owners  facing 
such  a  decline  would  normally  consider 
alternatives  to  groundfish,  which  the 
amendment's  measures  support.  A 
switch  to  a  new  fishery  may  mean  a 
capital  investment  in  new  gear.  The 
amendment  makes  no  distinction 
regarding  which  vessels  may  be  able  to 
switch  to  other  fisheries  and  it  imposes 
a  consistent  possession  Hmit  on  all 
vessel  size  classes  when  small-mesh 
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gear  is  used  to  lessen  the  impact  on 
groundfish.  Using  the  framework 
measure  of  subpart  C,  the  Council  may 
adjust  these  measures  if  it  determines 
that  there  is  a  problem. 

Comment  6:  Six  associations  and 
seven  Individuals  recommended  that 
the  Secretary  enter  into  negotiated 
njlemaking  under  the  Negotiated 
Rulemaking  Act  of  1990  instead  of 
implementing  the  moratorium.  DAS, 
and  target  quotas. 

Response:  The  responses  to  the 
recommendation  to  disapprove  the 
moratorium,  the  DAS  provisions,  and 
target  quotas  are  provided  under 
Comments  7,  35,  and  36.  Development 
of  fishery  management  plans  and 
amendments  must  adhere  to  procedures 
provided  for  in  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  which  established 
fishery  management  councils  and  the 
development  of  fishery  management 
plans  to  ensure  public  participation  by 
the  affected  public  in  the  process, 
similar  to  the  intent  of  the  Negotiated 
Rulemaking  Act.  The  Magnuson  Act 
development  process  for  Amendment  5 
involved  active  public  participation 
throughout.  At  its  Multispecies 
Committee  and  Council  meetings,  the 
Council  provided  ample  opportunity 
and  encouraged  the  public's 
development  of  alternative  management 
measures.  At  the  two  rounds  of  public 
hearings,  which  were  well  attended  by 
the  fishing  industry,  several  alternative 
management  plans  were  proposed.  Most 
were  analyzed  against  the  Council's 
objectives  and  many  of  the  measures 
proposed  were  adopted  by  the  Council. 
Several  of  these  had  to  be  adjusted  to 
ensure  that  they  would  meet  the 
amendment's  objectives. 

Because  of  the  public  process  that  has 
already  occurred,  and  the  m.any 
opportunities  for  comment,  there  was 
no  need  for  a  negotiated  rulemaking. 
The  Council  may  not  have  decided  on 
measures  favored  by  all  in  the  fishing 
industry,  but  it  is  the  Council's 
responsibility  to  exercise  its  best 
judgement  on  what  is  necessary  and 
appropriate  for  the  fishery  under  its 
jurisdiction. 

Vessel  Permits/Limited  Entry  Permits 

Comment  7:  Six  associations  ^nd 
eight  individuals  recommended  that  the 
moratorium  on  vessel  permits  be 
disapproved.  The  commenters  stated 
tliat  the  moratorium  is  not  based  upon 
conservation,  will  change  the  character 
of  the  industry  leading  to  corporate 
ownership,  is  irreversible,  and  was 
rejected  by  the  fishing  industry  at  public 
hearings. 


Response:  A  moratorium  is  important 
to  the  effort  reduction  program  because 
it  enhances  the  predictability  of  the 
effect  of  effort  reductions  on  total 
mortality  and  it  reduces  the  impact  of 
the  effort  reductions  on  individual 
participants.  To  insure  some  control  on 
the  predictability  of  the  effort  reduction 
program,  a  finite  number  of  imits  of 
effort,  i.e..  fishing  vessels,  is  necessar>'. 
Otherwise,  the  size  of  the  reduction  in 
fishing  mortality  could  not  be  predicted 
and  would  not  be  known  until  af\er  the 
effect  of  the  new  vessels  that  had 
entered  the  fishery  could  be  measured. 
Consequently,  the  Council  would 
always  be  playing  catch-up  with  little 
likelihood  of  success. 

A  moratorium  is  important  to 
controlling  the  magnitude  of  the  impact 
of  effort  reductions  on  individual 
participants  in  the  fishery.  Without  a 
moratorium,  new  vessels  could  continue 
to  enter  the  fisherv'.  If  this  occurred, 
individual  vessel  time  at  sea  would 
have  to  be  reduced  to  compensate  for 
the  increase  in  total  time  at  sea.  During 
the  rebuilding  program,  this  would 
increase  the  magnitude  of  the  individual 
reductions  in  effort  proposed  and.  as  the 
resource  improves,  even  more  vessels 
would  be  encouraged  to  enter  and  any 
individual  gains  associated  with  the 
improvement  in  the  resource  would  be 
dissipated.  The  unpredictabihty  of 
future  individual  reductions  would 
contribute  to  economic  instability  in  the 
fleet  and  the  inability  of  participants  to 
plan  for  the  long  term. 

The  Council  proposed  the  moratorium 
to  ensure  long-term  gains  for  those 
individuals  being  forced  to  make  short- 
term  sacrifices  in  the  form  of  effort 
controls.  As  the  effort  control  measures 
achieve  fishing  mortality  reductions  and 
the  resource  starts  to  rebuild,  new 
entrants  into  the  fishery  would  hkely 
harvest  the  surplus  in  the  absence  of  a 
moratorium.  Thus,  there  would  be  no 
promise  of  a  "return  on  investment"  for 
the  vessels  that  are  making  the  sacrifices 
in  the  early  years  of  the  plan.  Moreover, 
a  moratorium  provides  an  incentive  to 
participants  to  protect  their  long-term 
interests.  This  translates  into  increased 
protection  for  the  resource.  Effort 
control  measures  without  a  moratorium 
are  less  likely  to  provide  conservation 
benefits  because  an  important 
restriction  on  the  expansion  of  total 
effort  would  have  been  eliminated. 

It  is  unknown  whether  the 
moratorium  will  change  the  character  of 
the  industry.  It  is  difficult,  if  not 
impossible,  to  predict  the  individual 
vessel's  decisions  and  the  circumstances 
leading  to  those  decisions  that  would  be 
made  to  allow  such  a  wholesale  change. 


The  Council  allowed  for  some  new 
entr\'  to  the  fishery  through  the  use  of 
the  4,500  hook  and  possession  limit 
exemptions.  In  providing  these 
exemptions,  the  Council  determined 
that  these  activities  would  not  have  a 
significant  impact  on  attaining  the  goals 
and  objectives  of  the  amendment.  These 
exemptions  and  the  moratorium  itself 
can  be  reviewed  and  modified  in  future 
years  if  the  Council  determines  that 
there  is  need  and  that  the  amendment's 
objectives  could  still  be  met.  The 
Council  has  also  stated  its  intention  that 
the  moratorium  be  effective  only  for  the 
duration  of  the  effort  reduction  program 
established  by  this  amendment. 

While  there  was  some  support  for  the 
moratorium  at  the  pubhc  hearings,  the 
primar)'  rationale  for  approval  is  its 
relationship  to  the  effort  reduction 
program.  Absolute  acceptance  by  the 
industry  for  a  measure,  though  desired, 
is  not  the  sole  criteria  on  whether  a 
given  measure  should  be  approved. 

Comment  8:  One  association 
commented  that,  in  §651.4,  the 
eligibihfy  criteria  for  a  limited  entry 
permit  and  conditions  for  upgrading  are 
very  similar  to  those  promulgated  in  the 
original  Fishery  Management  Plan  for 
the  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fisheries.  With  that  plan,  all  the 
participants  agreed  that  the  tendency  of 
the  standards  was  to  encourage  an 
"arms  race."  which  consumed  capital 
and  complicated  effort  reduction 
objectives  for  years.  This  should  be 
avoided  if  possible. 

Response:  Some  of  the  language  and 
requirements  for  moratorium  permits 
are  similar  to  those  contained  in  fishery 
management  plan  for  the  Mid-Atlantic 
surf  clam  fishery.  The  Council  was 
aware  of  the  problems  experienced  in 
that  fishery,  because  it  was  consulted 
and  involved  in  the  development  of  the 
plan  for  that  fishery.  Many  of  the 
conditions  that  occurred  in  the  Mid- 
Atlantic  surf  clam  fishery  after 
implementation  of  the  moratorium  have 
already  occurred  in  the  multispecies 
fisher)'.  In  the  multispecies  fishery, 
similar  to  what  happened  in  the  surf 
clam  fishery,  there  has  been  a  rapid  rise 
in  fishing  effort  brought  about  by  several 
factors,  including  longer  trips,  shorter 
turnaround  time  between  trips,  and 
increased  technology  making  fishermen 
more  efficient.  The  Council,  therefore, 
attempted  to  minimize  problems  in 
Amendment  5  by  allowing  some 
flexibility  in  limitations  on  size  and 
horsepower  and  by  adopting  a 
framework  measure  to  facilitate 
adjustments  to  measures. 

Comment  9:  One  association 
commented  that ,  in  §  65 1 .4(q)  of  the 
vessel  permit  requirements,  the 
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provision  that  a  limited  access  permit  is 
forfeited  if  not  annually  renewed  is 
likely  to  cause  Gshenncn  to  lose  their 
license  permanently  because  of  a 
technicality.  Either  an  annual  renewal 
notice  or  other  flexibiUty  should  be 
incorporated  to  avoid  serious  hardship 
claims. 

Response:  Since  the  inception  of 
annual  permit  renewals  in  1986.  NMFS 
has  sent  annual  permit  renewal 
applications  to  those  issued  permits  in 
the  previous  year.  This  practice  will  not 
change  with  the  implementation  of  this 
amendment.  However,  it  will  continue 
to  be  the  vessel  owner's  responsibility  to 
have  a  vahd  Federal  Fisheries  Permit, 
maintained  on  board  the  vessel,  before 
engaging  in  Gshing  for  multispecies 
finfish. 

Comment  10:  One  association 
questioned  whether  the  restriction  on 
issuance  of  limited  access  permits, 
contained  in  §651.4(s)  of  the  vessel 
permit  requirements,  meant  that  a  vessel 
m  this  fishery  could  not  enter  other 
fisheries.  If  this  is  the  case,  then  the 
commenter  stated  it  would  be  a  clear 
violation  of  national  standard  6. 

Response:  Vessels  may  enter,  and  are 
encouraged  to  enter,  other  fisheries,  so 
long  as  they  meet  the  criteria  for  entry 
to  those  fisheries.  The  section  cited  does 
not  Umit  a  vessel  from  entering  other 
fisheries;  rather.  §651  4(s)  specifies  that 
the  permit  or  fishing  history  of  one 
vessel  may  not  be  used  to  quahfy 
another  vessel  at  the  same  time  in  some 
other  fishery.  This  means  that  if  the 
vessel  had  permits  for  several  fisheries 
in  the  past  and  was  still  quahfied  for 
those  fisheries,  the  permit  or  history 
could  not  be  used  to  qualify  a  different 
vessel  for  another  limited  entry  fishery, 
and  at  the  same  time  qualify  for  a 
hmited  access  multispecies  permit. 

Comment  11:  One  individual 
expressed  support  for  the  hook 
exemption  and  requested  adoption  of  a 
similar  exemption  for  fish  traps.  The 
commenter  stated  that  both  conserve  the 
stock  and  fish  habitat,  and  reduce  fuel 
consumption. 

Response:  A  specific  exemption  for 
fish  traps  was  not  considered  by  the 
Council  for  inclusion  in  the 
amendment.  This  comment  is  being 
forwarded  to  the  Council  for  possible 
inclusion  of  a  fish  trap  exemption  in  a 
future  amendment. 

Comment  12:  One  association 
supported  the  moratorium,  but  opposed 
the  issuance  of  new  permits  after  only 
3  years 

Response:  After  3  years,  the  Council 
may  adjust  the  criteria  for  limited  entry 
permits  after  taking  into  consideration 
the  fishing  mortality  goals  and 
obiectives  of  the  amendment  and 


conditions  in  the  fishery.  This  would  be 
accomplished  through  the  framework 
measures  contained  in  subpart  C,  which 
include  opportunity  for  public 
comment. 

Conunent  13:  One  association 
objected  to  the  requirement  for  a  vessel 
permit  in  §  651.4(f)(1),  which  requires 
that  the  names  and  addresses  of 
shareholders  holding  more  than  25% 
ownership  be  provided.  The  commenter 
believed  that  this  is  an  invasion  of 
privacy,  is  not  required  by  other 
government  agencies,  and  that  the 
officers  of  a  corporation  are  a  matter  of 
record. 

Response:  By  receiving  this 
information.  NMFS  will  be  able  to 
determine  who  the  true  owner  of  a 
vessel  is.  It  gives  a  more  complete 
picture  that  is  not  available  when  a 
vessel  owner  provides  just  the 
corporation  name.  This  is  particularly 
important  when  determining  who  is 
responsible  if  a  violation  of  a  regulation 
occurs.  Without  this  information, 
determining  whether  a  particular  owner 
is  a  repeat  violator  would  also  be 
difficult.  To  seek  this  information  from 
other  sources  would  require  systematic 
searches  of  state  records,  requiring 
NMFS  to  expend  an  extensive  amount 
of  time.  It  is  not  an  unlawful  invasion 
of  privacy  because  it  is  only  required  of 
vessel  owTiers  that  voluntarily  submit 
themselves  to  the  highly  regulated 
industry  of  fishing  as  a  condition  to 
obtaining  the  privilege  to  fish  with  a 
Federal  permit  in  Federal  waters. 

Operator  Permits 

Comment  1 4:  One  association 
commented  that,  in  §  651.5(d)  of  the 
operator  permit  requirements,  the 
requirement  for  passpxjrt  photos  to  be 
submitted  with  an  application  for  an 
operator  permit  probably  adds  several 
hours  to  the  information  burden 
calculation  for  each  applicant  imder  this 
program,  which  is  not  accounted  for  in 
the  analysis. 

Response:  The  requirement  is  not  for 
passport  photos,  but  rather  passport-size 
photos,  which  makes  the  requirement 
substantially  easier  to  meet.  Regardless, 
the  analysis  did  take  this  into  account 
and  allowred  for  1  hour  for  response 
instead  of  5  minutes,  for  example,  as 
specified  for  applying  for  a  dealer 
permit.  In  determining  burden 
estimates,  an  average  is  taken. 

Some  lndi\'iduals  will  already  have  a 
passport-size  photo  or  have  easy  access 
and  their  burden  will  be  minimal.  Other 
individuals  may  have  to  travel  to  have 
this  service  performed.  The  burden  is 
further  reduced  by  NMFS'  intention  to 
allow  the  operator  permit  to  be  valid  for 
multiple  years,  rather  than  just  1  year. 


In  any  event,  the  estimate  of  time  does 
not  pose  any  time  constraints  on 
applicants.  NMFS  will  monitor  whether 
the  time  estimate  is  correct. 

Comment  15:  The  U.S.  Coast  Cuard 
commented  that  the  wording  under 
§  651.5(c)  in  the  operator  permit 
requirements,  which  prohibits  operators 
who  have  had  their  operator  permit 
suspended  or  revoked  from  being  on 
board  a  vessel,  in  any  capacity,  issued 
a  Federal  Fisheries  Permit  is 
unenforceable  unless  all  crew  members 
are  permitted. 

Response:  NMFS  disagrees  that  the 
measure  is  unenforceable.  The  Intent  of 
this  measure  is  to  improve  compliance 
with  the  measures  by  those  who  are 
most  directly  able  to  control  the  actions 
of  the  vessel  and  crew.  The  number  of 
operators  having  their  permits 
suspended  or  revoked  is  expected  to  be 
relatively  few.  Information  on  these 
individuals,  including  their  picture,  can 
be  distributed  to  the  U.S.  Coast  Guard 
and  other  enforcement  officials  and 
used  during  boardings.  To  require  all 
crew  meml)ers  to  obtain  a  permit  would 
impose  too  great  of  an  administrative 
burden  on  NMFS  and  crew  members  for 
which  there  would  be  insufficient 
improvement  in  the  ability  to  enforce 
such  a  measure.  Further,  a  change  such 
as  this  is  beyond  the  scope  of 
Amendment  5. 

Conunent  16:  The  U.S.  Coast  Guard 
commented  that  §  651.5(d)  should 
require  proof  of  U.S.  citizenship  to 
obtain  an  operator  permit. 

Response:  The  Magnuson  Act  requires 
that  all  vessels  of  the  United  States  that 
are  larger  than  5  net  tons  be 
documented  by  the  U.S.  Coast  Guard. 
Federal  law  requires  that  the  masters  of 
U.S.  documented  vessels  be  U.S. 
citizens  or  U.S.  nationals.  As  applied  to 
vessels  larger  than  5  tons,  the  Coast 
Guard's  suggestion  is  dupUcative  of 
existing  law.  As  applied  to  vessels 
smaller  than  5  tons,  the  adoption  of  a 
U.S.  citizenship  requirement  would 
prevent  ahens  lawfully  admitted  to 
permanent  residence  in  the  United 
States  from  continuing  to  serve  as 
masters  of  small  vessels  as  they 
endeavor  to  qualify  for  U.S.  citizenship. 
For  these  reasons,  NOAA  has  not 
adopted  the  U.S.  Coa.st  Guard 
recommendation. 

Comment  1 7:  One  association  noted 
that  the  operator  permit  requirements  in 
§§651.5  and  651.9  are  inconsistent  vdth 
the  amendment  by  failing  to  exempt 
recreational  vessels. 

Response:  The  intent  was  to  require 
operator  permits  for  operators  of  vessels 
required  to  obtain  federal  fishery 
permits.  The  final  rule  provides  that  if 
a  vessel  is  exempted  from  the  vessel 
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permit  rsquirements,  then  that  vessel's 
operator  is  e.xemptsd^from  the  permit 
requirement  as  well. 

Comment  18:  One  association 
objected  to  the  operator  permit 
condition  under  §651  5(c),  which 
prohibits  vessel  operators  from  working 
on  board  a  vessel  issued  a  Federal 
Fisheries  Permit,  in  any  capacity,  if  the 
operator  permit  has  been  revoked  or 
suspended. 

The  commenter  farther  stated  that 
guilt  should  be  determined  First,  and  the 
penalty  determined  by  the  Courts,  rather 
than  the  penalty  being  agreed  to  first. 

fiesponse:  This  penalty  would  be 
assessed  against  a  vessel  operator  only 
if  the  vessel  operator  is  determined  to 
have  been  involved  in  a  major  violation 
or  is  a  significant  repeat  offender  of 
Federal  fishing  rt-gulations.  in  ail  cases, 
the  vessel  operator  will  have  an 
opportunity  for  a  hearing  before  an 
administrative  law  judge.  Further,  the 
vessel  operator  will  always  have  the 
option  of  appealing  the  determination 
by  the  agency  to  a  Federal  court.  The 
language  gives  notice  to  the  vessel 
operator  that  his/her  right  and  privilege 
to  operate  and  serve  on  a  federally- 
permitted  fishing  vessel  is  subject  to  the 
condition,  and  that  the  right  may  be 
susjjended  or  revoked  in  certain 
circumstances.  Without  the  possibihty 
of  suspending  or  revoking  an  operator's 
right  to  serve  in  any  capacity  on  a 
federally-permitted  vessel,  the  purpose 
of  requiring  operator's  permits  would  be 
meaningless.  The  language  also  puts  the 
operator  on  notice  that  he/she  will  be 
responsible  for  his/her  actions  and  will 
not  be  able  to  move  to  another  vessel, 
should  a  suspension  occur.  It  is 
consistent  with  a  vessel  permit 
suspension,  which  takes  the  vessel  out 
of  the  fishery  during  the  time  of 
suspension. 

Reporting  and  Recordkeeping 

Comment  19:  One  association 
commented  that,  in  §  651.7(b)(1)  of  the 
reporting  requirements,  the  requirement 
to  provide  "any  other  information 
required  by  the  Regional  Director"  is 
overbroad,  a  standardless  delegation, 
and  potentially  unconstitutional. 

Response:  This  requirement  provides 
NMFS  the  flexibility  to  obtain  the 
information  necessary  for  management, 
and  Is  not  open-ended,  since  the 
Regional  Director  must  demonstrate  that 
any  additional  data  requested  is 
necessary  to  manage  the  fishery. 

Comment  20:  One  individual  stated 
that  the  requirements  for  recordkeeping 
and  rejKirting  are  impracticable,  of  little 
or  no  use,  and  cannot  be  enforced  due 
to  limited  resources. 


Response:  The  recordkeeping  and 
reporting  requirements  are  in  direct 
response  to  the  inability  to  collect 
complete  information  under  the  existing 
voluntary  system  and  were  supported 
by  the  fishing  industry.  The  Council's 
previous  attempts  at  management 
measures  were  stjTnied  by  the  lack  of 
complete  information  on  the  fleet.  For 
some  areas  or  classes  of  vessels,  there 
was  httle  coverage  or  incomplete 
coverage.  The  information  collected 
from  the  reporting  requirements  is 
necessary  to,  and  will  be  used  to 
monitor,  the  effects  of  the  various 
measin^s  being  implemented  by  this 
rule.  Implementation  of  this  rule,  along 
with  recent  amendments  to  the  Summer 
Flounder  and  Atlantic  Sea  Scallop 
Fishery  Management  Plans,  will  provide 
for  a  comprehensive  collection  of 
fishery  information  coastwide.  Its 
requirements  can  be  enforced  because  of 
the  ability  to  verify  reporting 
compliance  due  to  the  dual  requirement 
that  dealers  and  vessels  must  report. 
These  requirements  ha\'e  been  shov\-n  to 
be  enforceable  in  other  fisheries  in  the 
Northeast. 

Comment  21:  One  association 
commented  that  the  reporting  burden 
estimates  for  the  vessel  logbook  report 
(5  minutes),  dealer  logbook  report  (2 
minutes)  and  operator  permit  (1  hour) 
are  unreaUstic  and  that  they  fail  to  take 
into  account  time  to  read  instructions, 
search  e.xisting  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  reouirement. 

Response:  Initially,  the  time  to 
complete  the  requirements  will  be 
longer  than  that  estimated.  As  fishermen 
and  dealers  become  familiar  with  the 
report  form  and  requirements,  the  time 
to  complete  and  submit  the  Information 
will  decrease.  The  reporting  time 
estimates  for  both  the  vessel  and  dealer 
may  seem  low,  but  the  estimates  take 
into  account  that  most  of  the 
information  is  being  collected  during 
the  normal  course  of  business  and  in 
many  cases  for  dealers,  on  the  same 
form  that  is  being  adopted  for  the 
reporting  requirement.  The  report 
estimates  also  take  into  account  that  the 
reporting  burden  will  varj-  between 
areas  and  fisheries.  Moreover,  as  stated 
above,  the  time  estimate  does  not 
impose  time  constraints  on  those 
required  to  report.  NMFS  will  continue 
to  monitor  this  activity  to  determine  if 
adjustments  to  the  associated  burden 
time  need  to  be  made.  NMFS 
encourages  vessel  of)erators  and  dealers 
to  submit  information  on  the  time 
needed  to  comply  with  these  reports  as 
such  individuals  gain  experience 
actually  completing  logbooks  and 
permit  forms. 


Vessel  Identification 

Comment  22:  The  U.S.  Coast  Guard 
commented  that  the  wording  under 
§  651.8(a)  regarding  vessel  identification 
should  be  reworded  to  require  the  name 
on  each  side  of  the  bow  and  the  name 
of  the  vessel  and  hcmeport  at  or  near 
the  stem.  The  U.S.  Coast  Guard  further 
commented  that  term  "if  possible"  be 
deleted  to  eliminate  ambiguity. 

Response:  NMFS  has  proposed 
consolidating  requirements  common  to 
Northeast  fisheries  in  50  CFR  part  622, 
Northeast  Region  General  Fisheries 
Permit  and  Reporting  Procedures  (58  FR 
53172,  October  14, 1993).  Where  this 
comment  is  common  to  requirements  in 
other  fisheries,  it  will  be  considered  in 
the  context  of  part  622.  A  final  rule 
implementing  consobdated  permitting 
and  reporting  procedures  will  be  issued 
after  this  final  rule  implementing 
Amendment  5  is  published. 

Prohibitions 

Comment  23:  One  association 
commented  that,  regarding  the 
prohibition  specified  in  §  651.9(a)(6),  it 
is  unreasonable  to  expect  fishermen  to 
enforce  the  FMP  by  demanding  to  see 
dealer  licenses,  given  the  locus  of 
market  power  in  sale  transactions,  and 
considering  fishermen  often  have  no 
direct  contact  with  their  dealer  (i.e.,  fish 
are  picked  up  by  truck).  It  would  be 
impossible  for  fishermen  to  make  the 
legal  conclusion  that  the  f)ermit  is 
"vahd." 

Response:  It  is  reasonable  to  expect 
that  fishermen  know  to  whom  they  are 
selling  their  fish,  because  this 
information  is  necessary  to  know  from 
whom  to  expect  pa>'ment.  Further,  since 
fishermen  must  provide  this 
information  on  the  vessel  logbook 
submitted  to  NMFS.  vessel  owners  will 
have  to  make  an  effort  to  identify  to 
whom  they  are  selling  fish  NMFS  will 
make  an  effort  to  identify  those 
permitted  dealers  purchasing 
multispecies  Gnfish  so  that  the 
likelihood  of  a  fishermen  selling  to  an 
unpermitted  dealer  will  be  substantially 
reduced.  If  fish  are  sold  to  a  truck,  the 
truck  does  not  need  to  be  permitted  if 
the  truck  is  used  for  transportation  only. 
If  the  truck  driver  acts  as  a  purchaser, 
a  dealer  permit  would  be  needed. 

Comment  24  Two  associations 
commented  that  observer  requirements 
in  §  651 .0(a)(10)  were  not  disclosed  at 

f)ublic  hearings.  Requiring  provision  of 
ood,  etc..  is  an  uncompensated  taking 
in  violation  of  the  Constitution. 

Response:  Observer  requirements 
have  been  part  of  the  FMP  since 
implementation  of  Amendment  4  and 
were  discussed  by  the  Council  in  public 
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meetings.  In  Amendment  4.  vessels 
participating  in  the  Exempted  Fisheries 
Program  were  required  to  take  a  sea 
sampler  if  requested  by  the  Regional 
Director.  In  the  version  of  Amendment 
5  taken  to  public  hearing,  observer 
requirements  were  included  under  the 
niidwater  trawl  exemption.  Once  the 
public  hearings  had  concluded,  the 
Council  discussed  in  a  pubHc  meeting 
and  added  the  measure  to  provide 
consistency  with  a  measure  in 
Amendment  4  to  the  Fishery 
Management  Plan  fur  Atlantic  Sea 
Scallops.  By  including  the  requirement 
in  the  proposed  rule,  the  public  has 
been  given  additional  opportunity  to 
comment. 

This  provision  is  needed  to 
supplement,  rather  than  replace,  the 
existing  Domestic  Sea  Sampler  Program. 
Several  times  in  the  past,  when 
management  actions  were 
contemplated,  the  reaction  by  some  s 
fishermen  has  been  to  deny  sea 
sampler's  requests  to  be  on  board 
vessels.  This  seriously  hampers  NMFS' 
ability  to  collect  discard,  bycatch.  and 
other  biological  mformation  and  as  a 
consequence,  management  actions  were 
based  upon  incomplete,  though  best 
available,  information.  This  provision 
will  allow  the  Regional  Director  to 
require  vessels  to  carry  an  observer,  if 
vessels  refuse  to  take  sea  samplers. 

A  mandatory  observer  program  is 
necessary  for  the  management  program 
to  be  effective.  A  taking  occurs  if  a 
regulation  denies  an  owner 
economically  viable  use  of  his/her 
property.  The  regulations  do  not 
dispossess  fishermen  or  limit  the  use  of 
their  property.  It  is  not  equivalent  to  a 
seiziu-e  of  their  property  or  a  restraint  on 
entry  and  use,  and  therefore  does  not 
constitute  an  unlawful  taking. 

Comment  25.  One  association 
commented  that,  in  §651.9(b)(2)(i).  the 
requirement  for  having  a  certified, 
operational  and  functioning  VTS  unit 
on  board  the  vessel  at  all  times  will 
force  fishermen  to  have  at  least  two  of 
these  units  on  board  the  vessel  at  all 
times,  at  a  cost  of  S14.000.  No  provision 
has  been  made  to  enable  fishermen  to 
keep  information  confidential  from 
third  parties  with  receivers.  The  VTS 
has  evolved  into  a  complicated, 
prohibitively  expensive,  intrusive 
violation  of  basic  constitutional 
principles  and  an  end  to  itself  instead 
of  providing  NMFS  with  bare-bones 
requirements  to  make  the  management 
program  work  simply  and  effectively. 

fle5p0n.se.  The  requirement  is  to  have 
a  functioning  VTS  unit  on  board  the 
vessel.  If  the  vessel  owner  believes  that 
the  VTS  unit  is  not  reliable  enough  to 
provide  the  service  required,  the  vessel 


owner  may  decide  to  purchase  another 
VTS  unit.  The  minimum  VTS 
performance  criteria  were  developed 
with  the  rigors  of  at-sea  conditions  in 
mind.  The  approved  VTS  vendors  have 
stated  that  their  units  meet  these 
specifications.  Many  of  the  units  are  in 
use  on  board  fishing  vessels  already  and 
have  been  found  to  be  reliable  and  able 
to  withstand  weather  at  sea. 

Fishermen  subject  to  the  VTS 
requirement  are  expected  to  purchase 
the  units  directly  from  approved 
vendors.  In  making  such  a  purchase,  the 
vessel  owner  should  decide  whether  to 
include  in  the  purchase  contract  items 
such  as  confidentiality  of  information, 
position  integrity,  etc.  NMFS  does 
require  that  a  vessel  owner  applying  for 
a  limited  access  permit  must  provide 
NMFS,  the  U.S.  Coast  Guard,  and  their 
authorized  officers  or  designees  access 
to  the  vessel's  DAS  and  location  data. 
All  information  from  the  VTS  units 
forwarded  to  NMFS  will  be  considered 
data  submitted  pursuant  to  16  U.S.C. 
1853(a)(5),  which  is  subject  to  the 
confidentiality  requirements  of  16 
U.S.C.  1853(d). 

NMFS  disagrees  with  the  last 
comment.  The  VTS  was  developed  to 
address  the  need  to  monitor  effectively 
basic  vessel  activities  at  substantial 
savings  to  NMFS.  The  VTS  allows 
enforcement  resources  to  be  deployed 
where  most  effective  while  at  the  same 
time  monitoring  is  maintained 
throughout  the  fishery.  The  VTS  also 
provides  greater  efficiency  for  vessel 
operators  and  greater  safety  for  at-sea 
operations.  Further,  the  requirement  to 
carry  a  VTS  unit  is  a  condition  to 
participate  in  a  highly  regulated 
industry  operating  in  federally  regulated 
waters.  There  is  no  compensable  taking 
of  private  property  under  the  Fifth 
Amendment  of  the  Constitution. 

Comment  26:  One  association 
commented  that,  in  §651.9(b)(10),  the 
trip  notice  provision  is  cast  without  a 
negative  and  thus  would  make  all 
fishermen  violators. 

Response:  This  has  been  corrected  in 
the  final  rule. 

Comment  27:  One  association 
commented  that  the  provision  in 
§651.9{e)(13)  is  far  too  broad  and  makes 
no  allowance  for  the  rigors  of  the  sea, 
the  vagaries  of  atmospheric 
transmission,  etc.  The  fisherman 
becomes  a  guarantor  of  perfect  airwaves, 
which  is  an  impossible  burden. 

Response:  The  prohibition  refers  to  a 
willful  act,  rather  than  that  which 
would  occur  through  weather  or  other 
Acts  of  God.  The  burden  will  be  on 
NMFS  to  show  that  such  a  willful  act 
has  occurred. 


Comment  28:  An  industry  association 
commented  that,  in  §651.9"(e)(31),  the 
requirement  that  arfy  fisherman  must 
remove  from  the  water  sink  gillncts  is 
directly  in  conflict  with  Magnuson  Act 
prohibitions  on  hauling  or  tampering 
with  gear  of  others. 

Response:  The  final  rule  has  been 
changed  to  clarify  that  a  sink  gillnet 
fisherman  is  required  to  remove  only  his 
or  her  own  gear. 

Comment  29:  One  association 
commented  that  in  §651.9(e)(23). 
recreational  vessels  are  allowed  to 
possess  regulated  species  smaller  than 
the  minimum  size,  which  is  contrary  to 
Council  intention. 

Response:  The  language  of 
§  651.9(e)(23)  allows  vessels  exempted 
under  §  651.9(e)(l)(ii)  to  be  exempted 
from  the  requirement.  Vessels  under 
this  exemption  are  those  fishing  in  state 
waters  exclusively,  without  Federal 
permits,  where  these  regulations  are  not 
applicable  because  of  the  Councils'  and 
the  Secretar>''s  limited  authority  under 
the  Magnuson  Act  to  regulate  fishing 
activities  that  occur  only  in  state  waters. 
The  Magnuson  Act  was  enacted 
pursuant  to  the  Constitution's  grant  of 
authority  to  Congress  to  pass  laws  that 
regulate  interstate  and  foreign 
commerce.  The  Act  authorizes  the 
Secretary  to  issue  such  regulations  as 
are  necessary  and  appropriate  to 
implement  the  Act.  The  Secretary-  has 
determined  that  keeping  track  of  the 
location  of  fishing  vessels  is  essential  to 
conser\'e  and  manage  the  multispecies 
fishery.  A  VTS  allows  the  Secretary  to 
ascertain  the  vessel's  location  in  a  cost- 
effective  manner. 

Regulated  Mesh  Areas 

Comment  30:  One  association 
supported  the  finfish  excluder  device 
requirement  contained  in 
§651.20(a)(3)(ii). 

Response:  The  comm.ent  is  noted  and 
the  measure  has  been  approved. 

Comment  31:  One  association 
commented  that  it  supported  the 
increase  in  minimum  mesh  size  to  6 
inches  (15.24  cm),  but  that  the  area 
should  also  include  Southern  New 
England. 

Response:  The  Council  specified 
different  minimum  mesh  sizes,  by  area, 
based  upon  the  different  historical 
fishing  patterns  that  occur  there.  Prior  to 
this  amendment,  much  of  the  Southern 
New  England  area  was  not  subject  to 
mesh  restrictions.  Amendment  5 
imposes  a  minimum  mesh  size 
restriction  throughout  the  area,  thereby 
providing  substantial  protection  for 
undersized,  immature  groundfish.  In 
year  2,  the  mesh  size  increases  to  6-inch 
(15.24-cm)  square  mesh  or  SVa-inch 
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(13.97-cin)  diamond  mesh.  Also 
includad  in  the  measurps  applicable  to 
the  Southern  New  England  Area  is  an 
area  closure  triggered  when  there  is  an 
incoming  year  class  of  yellowtail 
flounder  that  reaches  a  certain  level  of 
abundance  as  determined  by  the  annual 
spring  bottom  trawl  survey  conducted 
by  NMFS.  If  further  restrictions  are 
necessary,  the  Council  m.ay  use  the 
framework  measures  contained  in 
subpart  C  to  effect  changes. 

Comment  32.  The  U.S.  Coast  Guard 
commented  that  the  area  defined  in 
§  651.20(c)  for  tlie  Southern  New 
England  Regulated  Mesh  Area  (RMA) 
and  its  allowance  of  more  than  one 
mesh  on  board  overlaps  the  boundaries 
of  the  Nantucket  Lightship  Closed  Area. 
The  U.S.  Coast  Guard  stated  that  this 
creates  an  enforcement  policy  that  is 
inconsistent  with  conservation  goals.  It 
recommended  that  the  Southern  New 
Englaxid  RNL\  be  redrawn  to  exclude  the 
Nantucket  Lightship  Closed  Area  from 
the  more  than  one  mesh  on  board 
provision. 

Response:  The  Nantucket  Lightship 
Closed  Area  closes  only  when  a  survey 
index  indicates  a  strong  incoming  year 
class  of  yellowtail  flounder.  When  such 
a  closure  occurs,  vessels  are  prohibited 
from  fishing  in  the  area  unless 
specifically  exempted,  and  the  gear 
types  exempted  (lobster  pot  gear,  surf 
clam/ocean  quahog  dredge  gear,  hook 
and  line)  do  not  include  gear  subject  to 
the  gear  stowage  requirement.  It  is  not 
necessary,  therefore,  to  redraw  this  area 
such  as  was  done  for  the  Nantucket 
Lightship  Regulated  Mesh  Area. 

Comment  33:  One  association 
commented  that  it  is  inappropriate  to 
allow  mid-trawlers  year-round, 
unsupervised  access  to  the  Gulf  of 
Maine. 

Response:  Midwater  trawlers  are 
subject  to  a  possession  limit  when 
fishing  with  small  mesh  and  are 
reqiiired  to  fish  with  the  net  off  the 
bottom.  If  NMFS  beheves  that  a  problem 
is  occurring  with  this  fisher}',  observers 
could  be  deplo>'ed  to  gather 
information.  The  vessel  reporting 
requirements  will  also  aid  in 
determining  whether  this  gear  is 
appropriate  for  use  in  this  area. 

Comment  34:  One  association 
recommended  that  the  Nantucket 
Lightship  Regulated  Mesh  Area  be 
disapproved  because  the  area  allows 
smaller  mesh  size  in  an  area  that 
abounds  vdth  haddock,  cod  and 
yellowtail  flounder. 

Response:  NMFS  is  also  concerned 
about  this  area  and  about  the  confusion 
that  can  result  because  of  the  differences 
between  the  adjoining  regulated  mesh 
areas  and  this  area.  If  this  requirement 


were  disapproved,  however,  it  would 

leave  this  area  with  no  regulated  mesh 
size  or  one  mesh  on  board  requirement. 
NMFS  is  requesting  the  Council 
reexamine  this  area  and  determine 
whether  it  is  appropriate  to  allow  the 
smaller  minimum  mesh  size,  given  the 
low  stock  abundance  of  regulated 
species  occurring  there. 

Closed  Areas 

Comment  35:  One  association 
commented  that,  in  §  651.21(b)(4),  the 
exemption  allowing  safe  haven  in  the 
vicinity  of  Closed  Area  II.  required  for 
vessel  safety,  is  virtually  unattainable.  It 
depends  on  the  National  Weather 
Service  (N'WS)  identif>-ing  adverse 
conditions  far  out  at  sea,  posting 
warnings,  and  the  operator  being  able  to 
contact  a  U.S.  Coast  Guard  unit  in  the 
area.  Unless  this  provision  is  rational,  it 
will  cost  lives  in  transit. 

Response:  The  exemption  was 
requested  by  fishermen  at  a  meeting  of 
the  Council.  The  criteria  for  the 
exemption  were  developed  to  ensure 
that  it  could  not  be  used  to  circumvent 
the  regulations.  The  intent  is  that  when 
there  is  a  legitimate  need,  because  of 
bad  weather,  to  seek  shelter  in  deeper 
water,  vessels  can  enter  the  closed  area. 
The  best  criterion  for  vessels  to  know 
when  this  is  allowed  is  the  storm 
postings  of  the  NWS.  which  has  offshore 
monitoring  capabihties  NMFS  is 
actively  discussing  with  N'\VS  and  the 
National  Ocean  Survey,  the  possibility 
of  using  the  VTS  units  to  collect 
weather  information  for  offshore  areas. 
If  vessels  cannot  contact  a  U.S.  Coast 
Guard  unit  in  the  area,  notice  should  be 
provided  to  a  US  Coast  Guard 
shoreside  faciUty.  f^MFS  believes  these 
measures  are  reasonable  and  adequate  to 
provide  vessels  a  safe  route  during  bad 
weather.  This  exemption  will  be 
monitored  and,  if  adjustments  are 
needed,  they  can  be  made  through  the 
framework  measures  in  subpart  C. 

Effort  Control  Program 

Comment  36:  Six  associations  and 
eight  individuals  recommended  that  the 
effort  control  measures  be  disapproved, 
citing  that  this  type  of  management  will 
not  achieve  conservation  because 
vessels  will  fish  longer,  fish  closer  to 
shore,  target  high  value  species,  and  the 
program  will  be  almost  Impossible  to 
administer  and  enforce. 

Response:  The  Council  chose  effort 
reduction  measures  rather  than  relying 
solely  on  indirect  measures  (minimum 
mesh  size,  minimum  fish  size)  or  other 
direct  measures  (vessel  or  total  quotas). 
In  doing  so,  it  believed  that  the  effort 
control  measures  would  provide  greater 
assurance  in  achieving  the  Council 


objectives,  would  be  less  disruptive  to 
the  supply  of  groundfish.  and  would 
provide  fiexibility  to  vessel  operators, 
thereby  balancing  the  need  to  prevent 
overfishing  with  socio-economic 
concerns  of  the  fishing  industry'. 

With  decUning  fish  stocks,  fishermen 
are  already  making  longer  trips  with 
fewer  crew  members  and  with  less  time 
at  the  dock  between  trips.  There  have 
already  been  complaints  over  the  last 
few  years  of  larger  vessels  displacing 
small  vessels  by  working  inshore  areas. 
The  combination  of  annual  reduction  of 
days  at  sea  allowed,  regulated  layover 
time  at  the  dock,  and  target  quotas  is 
designed  to  meet  eventually  the 
objectives  of  the  amendment.  It  is 
recognized  that  there  will  be 
adjustments  by  the  fleet  in  the  first  few 
years.  Eventually  these  adjustments  will 
be  overcome  by  the  measures  resulting 
in  reductions  in  fishing  mortality. 

NMFS  beheves  that  the  effort 
reduction  program  can  be  administered 
and  enforced.  Tracking  of  days  at  sea 
can  be  accomphshed  shoreside  rather 
than  at  sea  and  the  VTS  and  call-in 
systems  will  enhance  this  effort.  The 
VTS  system  will  idenlify  when  vessels 
leave  port,  when  they  return  to  port, 
which  port  and  where  they  are  at  sea. 
The  exemptions  for  hook  vessels, 
possession  limit  vessels  and  vessels  45 
ft  (13.7  m)  and  less  will  s'ubstantially 
reduce  the  enforcement  and  monitoring 
burden. 

Comment  37:  Six  associations  and 
eight  individuals  recommended  that  the 
target  quotas  be  disapproved. 

Response:  To  determine  how  effective 
the  effort  reduction  program  and  other 
measures  are  at  attaining  interim  fishing 
mortahty  goals  and  to  provide  the 
industry  and  the  pubbc  with  a 
quantifiable  objective,  the  Council 
included  target  quotas  based  upon  the 
major  groundfish  stocks.  The  target 
quotas  will  be  determined  annually  and, 
if  exceeded,  the  Council  will  adjust 
fishing  mortality  reduction  measures  to 
help  assure  that  it  does  not  occur  again. 
If  the  target  quotas  had  been 
disapproved,  NMFS  the  Council  would 
have  had  little  information  on  which  to 
judge  the  success  of  individual 
measures  for  a  given  year,  and  little 
justification  for  adjusting  management 
mnasures  in  future  years.  Exceeding  a 
target  quota  does  not  result  in  any 
automatic  regulatory  measure. 

Comment  38:  The  Council  and  one 
association  commented  that  the  layover 
day  requirement  specified  in 
§651.22(c)(l)(ii)  should  refiect  the 
Council's  intent  that  vessels  need  to 
move  between  docks  within  port. 

Response:  In  order  to  monitor 
effectively  vessel  DAS  activity,  it  is 
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necessary  for  NMFS  to  be  able  to  track 
vessel  movement.  NMFS  intends  to 
allow  some  reasonable  movement 
within  port  through  enforcement 
discretion,  so  long  as  it  does  not 
compromise  the  accurate  monitoring  of 
vessel  DAS. 

Comment  39:  One  association 
commented  that  the  provision  in 
Amendment  5  exempting  vessels  45  ft 
(13.7  m)  or  less,  from  the  effort 
reduction  program,  should  be  changed 
back  to  30  ft  (9.1  m).  because  the  longer 
length  allows  for  too  much  additional 
fishing  effort. 

Response:  An  exemption  length  of  45 
ft  (13.7  m)  exempts  1,554  more  vessels 
than  would  an  exemption  length  of  30 
ft  (9.1  m).  Still,  if  the  45-ft  (13.7  m) 
exemption  was  disapproved,  there 
would  have  been  no  exemption  for 
■smaller  vessels  from  the  effort  control 
program.  A  lack  of  an  exemption  from 
the  effort  control  program  for  smaller 
vessels,  may  have  serious  negative 
economic  effects  on  fishermen  operating 
those  vessels  without  sufficient 
commensurate  benefits  to  the 
grcundfish  stocks  to  justify  the  lack  of 
such  an  exemption.  The  Council  has 
been  asked  to  reexamine  the  45-fl 
exemption,  and  its  effects  will  be 
closK;iy  monitored.  If  a  change  is 
necessary,  it  could  be  implem.ented 
through  the  framework  provisions  of 
subpart  C. 

Minimum  Fish  Sizes 

Comment  40:  The  U.S.  Coast  Guard 
commented  that,  in  §  651.23(d){i),  the 
minimum  fish  sizes  are  only  enforceable 
if  the  whole  fish  can  be  measured.  The 
exception  allowing  25  lbs  (11.3  kg)  of 
fillets  less  tlian  the  minimum  size 
should  be  deleted  since  enforcement 
officers  cannot  verify  that  the  fillets 
originated  from  legal-size  fish. 

Response:  The  25  lbs  (11.3  kg)  of 
fillets  allowed  per  person  cannot  be 
offered  or  intended  for  sale,  trade,  or 
barter.  While  NMFS  agrees  that  it  wiW 
be  difficult  to  enforce  this  requirement, 
the  small  amount  of  fillpts  allowed  and 
the  intended  use  of  the  fillets  should 
have  3  minimal  im.pact  on  the 
conservation  goals  of  the  FMP.  This 
exemption  allows  the  traditional  fishing 
practice  of  crew  members  filleting  fish 
for  personal  use  to  continue.  If  this 
exemption  poses  a  problem  in  the 
future,  it  may  be  modified  using  the 
fi'amework  provisions  of  subpart  C. 

Flexible  Area  Action  System 

Comment  41:  One  association 
commented  that  the  FA^\S  described  in 
§651.26,  is  an  overbroad,  standardless 
delegation  in  violation  of  the 


Administrative  Procedure  Act  and  the 
Constitution. 

Response:  The  Flexible  Area  Action 
System  described  in  §  651.26  is  not  a 
new  provision,  rather  it  was 
implemented  through  the  approval  of 
Amendment  3  to  the  FMP.  The 
proposed  rule  republished  the  entire 
part  and  not  just  the  provisions  changed 
or  added  by  Amendment  5.  This  was 
done  to  aid  the  reader.  The  commenter 
is  invited  to  review  responses  to 
comments  published  at  the  time  this 
section  was  promulgated. 

Monitoring  Requirements 

Comment  42:  One  association 
commented  that  the  presumption  in 
§  651.28(a)(4)  is  unreasonable  because 
the  vessel  operator  may  not  know  the 
violation  is  occurring  and  thus  may  fail 
to  collect  the  evidence  to  rebut  the 
presumption.  A  vessel  could  run 
through  its  whole  allocation  without 
knowing  it,  if  a  battery  shorts  out. 

Response:  The  VTS  unit  typically 
displays  a  signal  when  the  unit  is  in 
communication  with  an  overhead 
satellite.  The  vessel  operator  should  be 
able  to  determine  readily  if  the  imit  is 
functioning  or  at  least  enter  into 
agreement  with  the  VTS  unit  vendor 
that  he/she  be  notified  when  the  unit  is 
not  fimctioning  properly.  If  the  unit  is 
not  functioning  properly,  the  vessel 
operator  should  respond  accordingly 
and  try  to  correct  the  problem,  and  if 
not  able  to,  gather  the  evidence 
necessary. 

Comment  43:  One  association 
commented  that,  in  §  651.28(a)(7),  the 
definition  for  tampering  must  except 
unknowing  activity  and  such  actions  as 
rigging  the  vessel,  raising  fishery  cones, 
sailing  into  fog  banks,  etc.,  all  of  which 
could  affect  signal  or  position  accuracy. 

Response:  Adverse  weather  typically 
does  not  distort  the  information 
provided  by  a  VTS  unit.  This  only 
occurs  if  the  antenna  is  disrupted  or 
there  is  an  occurrence  cf  extreme 
weather.  Tampering  implies  a  knowing 
violation.  Enforcement  discretion  will 
be  used  in  determining  violations  and 
whether  an  action  was  willful  or  not. 

Comment  44:  Four  VTS  vendors 
commented  that  the  requirement  for 
polling  is  not  essential  for  vessel 
monitoring  objectives. 

Response:  NMFS  believes  that  the 
polling  requirement  is  an  integral 
component  of  a  monitoring  system 
employing  a  VTS.  Polling  will  enhance 
NMFS  ability  to  insure  adequacy  of  its 
DAS  monitoring  requirements. 
Moreover,  the  use  of  a  VTS  vdll  not  be 
limited  to  just  DAS  monitoring,  but  will 
also  be  used  for  closed  area  and  Hague 
Line  surveillance,  and  other 


enforcement  concerns.  Polling  will 
allow  NMFS  to  change  the  frequency  of 
location  reporting  in  support  of  specific 
enforcement  operations.  This  could 
occur  for  a  given  area,  individual 
vessels  or  groups  of  vessels.  Polling  can 
also  be  beneficial  to  search  and  rescue 
operations  by  pinpointing  location, 
speed  of  drift,  etc. 

Comment  45:  Four  VTS  vendors 
commented  that  the  requirement  that 
the  VTS  provide  two-way  network 
communication  between  the  vessel  and 
shore  is  not  essential  for  vessel 
monitoring  objectives.  The  commenters 
stated  that  vessels  are  already  equipped 
with  radios,  telephone,  telex,  or 
facsimile  equipment. 

Response:  NMFS  t)elieves  that  two- 
way  communication  is  necessary.  Under 
§  651.7(b)(1),  vessel  operators  may 
choose  to  provide  catch  information 
through  the  VTS  unit.  Under 
§  651.29(a)(1),  vessels  will  use  the  VTS 
to  notify  NMFS  that  they  are  leaving  on 
a  trip  that  will  not  involve  a  groundfish 
DAS.  Allowng  reporting  such  as  noted 
above  through  the  VTS,  greatly 
enhances  NMFS'  ability  to  receive 
information  on  a  timely  basis,  24  hours 
a  day.  Radios  and  telephones  require 
someone  to  be  present  to  receive  the 
call.  Telex  and  facsimile  equipment 
could  provide  the  information,  but  at 
greater  expense  to  N'MFS  through 
having  to  input  the  data  to  another 
system.  N'MFS  belje%'es  that  the  two-way 
communication  capabilities  will  allow 
VTS  to  be  used  for  more  applications, 
once  established.  Consequently,  NMFS 
is  not  changing  the  specifications. 

Days-at-Sea  Notification 

Comment  46;  One  association 
commented  that,  in  §651.29  (a)  and  (b), 
if  the  primary  system  fails  or 
malfunctions  and  the  Regional  Director 
fails  to  authorize  the  use  of  a  call-in 
system,  then  vessels  are  not  allowed  to 
fish.  The  Regional  Director  should  be 
required,  not  just  permitted,  to  fill  the 

gap- 
Response:  NMFS  recognizes  that 

without  a  VTS  requirement,  as  written 

in  the  proposed  rule,  vessels  would  be 

unable  to  fish.  The  final  rule  has  been 

revised  so  that  initially  a  call-in  system 

will  be  required  by  vessels  that  will 

later  be  subject  to  VTS  requirements 

when  such  a  system  is  available.  Also, 

the  final  rule  has  been  revised  so  that 

the  Regional  Director  must  authorize  a 

call-in  system  if  a  VTS  is  later  shown  to 

be  ineffective  for  monitoring  DAS. 

Comment  47:  One  association 

commented  that,  in  §  651.29(c)  (2)  and 

(4),  requiring  a  confirmation  by  the 

Regional  Director  renders  the  call-in  and 

fax-in  useless  on  nights  and  weekends 
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(when  most  trips  start  or  finish).  If  the 
Regional  Director  fails  to  confinn  the 
end  of  the  trip,  the  counting  of  DAS  will 
run  without  tiie  fisherman  being  able  to 
stop  it.  An  ahemate  to  confirmation 
must  be  provided. 

Response:  Confirmation  will  be 
automatic  through  the  call-in  system  or 
FAX.  Neither  system  will  require  the 
vessel  operator  or  owner  to  be  limited 
to  NMFS  work  hours.  The  systems  have 
been  designed  to  handle  multiple  calls 
and  will  have  sufficient  backup  such 
that  any  inconvenience  will  be 
minimized. 

Obsen'er  Requirements 

Conunent  48:  One  association 
commented  that,  in  §651. 31(c),  the 
requirements  applying  to  an  owner  or 
operator  regarding  at-sea  observer 
coverage  represents  an  unlawful  taking, 
unless  compensated. 

Response:  See  response  to  Comment 
24. 

Comment  49:  One  association 
expressed  concern  about  the  cost  to  the 
vessel  of  the  observer  requirements 
under  §651.31,  citing  the  expense  of 
liabihty  insurance. 

Response:  As  has  been  done  for  the 
past  several  years,  NMFS  will  continue 
to  place  voluntary  sea  samplers  on 
board  vessels.  VV'hether  it  is  a  voluntary 
sea  sampler  or  a  mandatory  observer, 
NMFS  will  be  responsible  for  the  salary, 
but  the  vessel  will  be  responsible  for 
adequate  accommodations  and  food. 
NMFS  is  not  required  to  provide 
insurance  to  the  vessel  owner  regarding 
liability  to  the  observer.  If  such 
insurance  is  desired  by  the  vessel 
owner,  it  will  be  the  owner's 
responsibility  to  provide  such  insurance 
coverage  for  the  time  the  observer  is  on 
the  vessel. 

Comment  50:  One  association 
commented  that  the  allowance  for  an 
obser\'er  to  inspect  and  copy 
communication  logs  may  be  an  invasion 
of  privacy  or  an  unauthorized  disclosure 
of  proprietary  information.  The 
requirement  to  inspect  and  copy  should 
be  restricted  to  information  pertaining 
to  catch  and  related  data. 

Response:  The  final  rule  requires  that 
only  information  relating  to  the  catch 
and  related  data  be  provided  to  the 
observer. 

Sink  Gillnet  Requirements 

Comment  51:  One  association  stated 
that  the  amendment  does  not  provide 
consistent,  targeted  controls  to  reduce 
incidental  harbor  porpoise  mortaUty 
and  recommended  that  time  and  area 
closures  be  implemented. 

Response:  In  anticipation  of  the 
harbor  porpoise  framework  measure 


being  approved,  the  Council  has  been 
evaluating  the  feasibility  of  time/area 
closures.  The  measure  and 
implementing  rule  requiring  all  gillnets 
to  be  out  of  the  water,  is  intended  to 
serve  as  the  default  harbor  porpoise 
mitigation  of  take  measure  until  such 
time  as  another  is  implemented.  It  was 
designed  to  meet  harbor  porpoise 
protection  objectives  over  5  years. 
Under  the  framework  measure,  the 
Council  will  be  able  to  recommend 
time/area  closures  for  implementation 
once  they  are  determined  to  be 
appropriate. 

Comment  52:  The  Marine  Mammal 
Commission  commented  that  the 
monthly  period  of  time  when  sink 
gillnets  are  required  to  be  removed  from 
the  water  should  be  16  days  per  month 
in  year  1,  rather  than  4  days  per  month. 
The  16  days  per  month  should  be  put 
into  effect  pending  an  assessment  of  its 
effect  on  reducing  the  incidental  take 
level  and/or  development  of  alternative 
management  measures. 

Response:  Once  a  fishery  management 
plan  or  amendment  has  been  formally 
submitted  by  a  Council,  NMFS  has 
authority  to  approve  or  disapprove 
provisions,  but  has  Uttle  authority  to 
modify  a  provision.  To  disapprove  this 
measure  would  have  eliminated  all 
protection  for  harbor  porpoise  and 
groundfish  afforded  by  this  measure,  at 
least  in  the  short  term.  Indeed,  the 
Biological  Opinion  prepared  for  the 
amendment  recommends  an  accelerated 
schedule,  by  initially  going  to  the  year 
2  schedule  of  8  days  a  month  in  the  first 
year.  As  stated  previously,  the  Council's 
evaluation  of  time/area  closures  is  being 
conducted  with  the  goal  of 
implementing  such  a  measure  under  the 
framework  as  soon  as  possible.  If  the 
Council  recommends  such  a  measure 
and  it  is  approved  for  implementation, 
the  necessary  proteK:tion  may  be 
provided. 

Comment  53:  The  Marine  Mammal 
Commission  commented  that  the 
proposed  critical  habitat  areas  for  right 
whales  (Cape  Cod  Bay  and  Great  South 
Channel)  should  be  adopted  as  closed 
areas,  instead  of  the  area  designated  as 
Closed  Area  I. 

Response:  Much  of  the  proposed 
critical  habitat  is  already  included  in 
Closed  Area  I  and  the  closure  occurs  at 
a  time  when  right  whales  are  present  in 
the  area.  The  Biological  Opinion 
prepared  for  this  amendment 
determined  that  Cape  Cod  Bay  and  tl;e 
Great  South  Channel  will  not  be 
adversely  affected  by  the  Amendment  5 
measures.  If  the  proposed  critical 
habitat  for  right  whales  becomes  final,  it 
may  be  appropriate  at  that  time  to 
consider  such  a  change  under  the 


framework  provisions,  in  subpart  C.  The 
exception  to  this  would  be  Cape  Cod 
Bay,  which  is  under  the  Commonwealth 
of  Massachusetts'  jurisdiction. 

Comment  54:  The  Marine  Mammal 
Commission  recommended  that  the 
exemption  for  gillnets  from  the  effort 
control  measures  be  disapproved. 

Response:  The  Council  intends  for  the 
exemption  to  be  in  place  only  until  such 
time  as  it  can  determine  the  impact  of 
the  harbor  porpoise  take  reduction 
measures  on  fishing  mortality  Rather 
than  try  to  reconcile  the  two  measures, 
the  Council  chose  to  concentrate  its 
efforts  on  reduction  of  harbor  porpoise 
mortaUty.  It  is  likely  that  these  measures 
will  reduce  fishing  mortality.  Reducing 
the  lime  when  gillnets  are  allowed  in 
the  water  also  reduces  the  time  to  catch 
groundfish  and  take  harbor  porpoise 
incidentally.  A  reduction  in  time  will 
reduce  fishing  effort. 

Framework  Specifications 

Comment  55:  One  individual  stated 
that  the  framework  measures  are  illegal 
in  that  they  override  and  assume  the 
functions  of  NMFS.  The  framework 
measures  will  not  provide  the  quick 
reaction  needed  to  conserve  small  fish. 

Response  The  framework  measures 
are  consistent  with  the  Magnuson  Act 
and  other  apphcable  law;  NMFS 
authority  is  not  diminished  by  this 
measure  or  the  Council.  Measures 
proposed  by  the  Council  must  be 
analyzed  and  are  subject  to  public 
comment.  Once  the  Council 
recommends  measures,  NMFS  will 
make  a  determination  on  the 
appropriateness  of  the  measures  with 
regard  to  the  Magnuson  Act  and  other 
applicable  law. 

■The  framework  measure  is  not 
specifically  designed  to  preserve 
concentrations  of  small  fish.  Other 
permanent  measures,  such  as  the 
increase  in  minimum  mesh  size,  the 
Stellwagen  Bank  and  Jeffreys  Ledge 
juvenile  protection  areas.  Nantucket 
Lightship  Closed  Area  and  the  Flexible 
Area  Action  System  are  designed  to 
provide  protection  to  juvenile  fish.  If 
other  areas  are  determined  to  need 
protection  or  the  timing  of  protection 
needs  to  be  changed,  the  framework 
measure  can  be  used  to  accomplish  this. 

Comment  56:  One  association 
expressed  concern  that  the 
amendment's  measures  may  be 
insufficient  to  end  overfishing  and 
rebuild  depleted  fish  stocks  The 
corrmienter  expressed  hope  that  the 
framework  measure  of  subpart  C  would 
be  followed  and  that  it  would  allow  for 
sufficient  adjustments,  if  necessarv'. 

Response:  NMFS  is  concerned  about 
the  continued  decline  of  the  stocks  and 
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that  it  may  be  necessary  to  taJce  further 
action  through  the  framework  measure. 
.^"iMFS,  in  approving  the  amendment, 
has  sent  the  Council  a  letter  describing 
this  concern  and  stating  NMFS' 
expectation  that  the  framework 
provisions  will  be  used  to  meet  the 
goals  and  objectives  of  the  Amendment. 

Other  Comments 

Comment  57:  One  individual  raised 
several  questions  about  the  process  by 
which  the  proposed  rule  was 
promulgated,  with  regard  to  the 
submitted  amendment  and  the  role  of 
the  Council  and  NMFS. 

Response:  The  Magnuson  Act,  section 
302(h),  specifies  the  functions  of 
Regional  Fishery  Management  Councils. 
One  of  these  functions  is  to  prepare  and 
submit  to  the  Secretary  fishery 
management  plans  and  amendments  for 
those  fisheries  that  require  conservation 
and  management  within  its  geographical 
area  of  authority.  Under  section  303(c), 
the  Magnuson  Act  specifies  that 
"proposed  regulations  which  the 
Council  deems  necessary  and 
appropriate  for  purposes  of  carrying  out 
a  plan  or  amendment  to  a  plan  shall  be 
submitted  to  the  Secretary 
simultaneously  with  the  plan  or 
amendment  for  action  by  the  Secretary 
under  sections  304  and  305."  The 
Secretary  is  then  responsible  for  making 
any  changes  necessary  for 
implementation  and  publishing  the 
proposed  regulations.  Thus,  the  Council 
is  responsible  for  proposing  those 
measures  necessary  for  the  conservation 
and  management  of  the  resource.  If  what 
a  Council  proposes  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
law,  the  Secretary'  is  responsible  for  the 
approval  and  implementation  of  the 
proposed  measures. 

Comment  58:  One  Individual 
disputed  the  statement  in  the 
Supplementary  Information  section  of 
the  preamble  of  the  proposed  rule,  that 
"the  FMP  has  been  in  effect  since  1986, 
and  has  been  amended  four  ti.mes 
*   •   *"  The  commenter  was  not  aware 
of  any  evidence  that  the  FMP  had  been 
approved  or  accepted  by  the  Secretary 
prior  to  final  rulemaking. 

Response:  On  August  20,  1986.  an 
interim  rule  (51  FR  29642)  was  issued, 
which  indicated  that  the  Secretary  had 
partially  disapproved  the  FMP  and  that 
the  remaining  approved  measures  were 
implemented  for  a  period  ending  on 
September  30, 1987.  On  September  17, 
1987,  a  final  rule  (52  FR  35093)  was 
published  that  implemented 
Amendment  1,  which  responded  to  the 
deficiencies  of  the  F>.1P.  The  approval  of 
Amendment  1  was  not  conditional  and 
its  measures  along  with  the  approved 


FMP  measures  remained  in  effect  until 
amended  by  Amendment  2  (54  FR  4798, 
January  31,  1989),  Amendment  3  (54  FR 
52803,  Ctecember  22, 1989),  Amendment 
4  (56  FR  24724,  May  31,  1991)  and  now. 
Amendment  5. 

With  regard  to  Amendment  5,  the 
Council,  with  assistance  from  NMFS, 
U.S.  Coast  Guard,  state  fishery  agencies, 
academia,  and  the  Mid-Atlantic  Fishery 
Management  Council,  prepared  the 
amendment  and  other  supporting 
documents.  NMFS  prepared  the 
proposed  rule,  which  was  reviewed  by 
the  Council  for  consistency  with  the 
amendment 

Other  comments  were  received 
related  to  approval  of  the  amendment  or 
other  concerns,  rather  than  on  the 
proposed  rule.  These  comments 
included:  Comments  on  the  adequacy  of 
the  analysis  jjerforraed  by  the  Council, 
recommendations  for  emergency  action 
on  haddock,  additional  measures  for 
yellowtail  flounder,  recommendations 
on  the  proposed  listing  of  harbor 
porpoise  under  the  Endangered  Species 
Act  and  action  under  Marine  Mammal 
Protection  Act,  recommendations  for 
increased  observer  coverage  imder  the 
Marine  Mammal  Protection  Act, 
reauthorization  of  the  Magnuson  Act, 
the  relationship  between  the  Magnuson 
Act  and  the  Administrative  Procedure 
Act.  All  comments  received  were 
considered  in  the  decision  to  approve 
the  amendment. 

Changes  From  the  Proposed  Rule 

In  §  651.2,  in  the  definition  for  a 
"combination  vessel"  the  phrase  "and 
the  Atlantic  Sea  Scallop  Fishery 
Management  Plan"  was  removed  to 
make  it  clear  that  qualification  for 
scallop  DAS  is  not  required  under  this 
part. 

In  §  651.2,  the  definition  for  "DAS 
(Day(s)-at-sea)"  was  modified  to  clarify 
when  a  DAS  occurs,  and  a  definition  for 
"out  of  the  multispecies  fishery  or  DAS 
program"  was  added  to  distinguish 
between  when  a  vessel  is  subject  to  DAS 
and  when  it  is  not. 

In  §  651.2,  the  definition  for  "Dealer" 
was  modified  to  Include  the  phrase 
"issued  a  valid  Federal  vessel  permit 
under  this  part"  to  clarify  that  dealers 
are  required  to  have  a  permit  if  they 
purchase  from  vessels  issued  a  Federal 
multispecies  permit. 

In  §  651.2,  the  phrase  "declared  out  of 
the  multispecies  fishery"  was  replaced 
with  the  phrase  "out  of  the  multispecies 
fishery  or  DAS  program"  to  reflect  more 
accurately  the  reouirements  of  §651.22. 

In  §651.2,  the  definition  for  "scallop 
dredge  vessel"  was  made  consistent 
with  the  regulatory  requirements  by 
adding  a  phrase  to  clarify  that  a  scallop 


dredge  vessel  must  have  been  issued  or 
applied  for  a  limited  access  scallop 
permit. 

In  §  651.4,  a  phrase  was  added  to  the 
introductory  text  to  explain  the  changes 
made  to  the  applicability  date  of  this 
requirement. 

In  §  651.4.  the  narrative  within  the 
introductory  text  was  modified  by 
adding  the  word  "valid"  before  the 
types  of  permits  listed,  to  provide 
further  clarification. 

In  §§651.4,  651.5  and  651.6,  several 
editorial  changes  were  made  to  provide 
consistency  between  the  administrative 
requirements  contained  in  these 
sections  and  similar  sections  contained 
in  50  CFR  part  650. 

In  §  651.4(a)(l)(i)(B),  the  phrase  "on 
or  prior  to"  was  replaced  with  "as  of 
to  reflect  the  language  in  Amendment  5 
and  to  clarify  the  requirement. 

hi  §651.4,  paragraph  (a)(l)(i)(B)  was 
modified  by  adding  the  word  "written" 
to  clarify  how  this  requirement  can  be 
met. 

In  §651.4.  paragraph  (a)(3)  was 
modified  by  adding  tihe  word  "written" 
to  clarify  how  this  requirement  can  be 
met. 

In  §  651.4(a)(4)(ii),  the  sentence  "For 
undoc\unented  vessels,  net  tonnage 
does  not  apply"  was  added  to  clarify 
further  the  requirements  for 
replacement  vessels. 

In  §  651.4(f)(2)(iii),  the  references  to 
1994  and  1995  were  removed  to  clarify 
that  this  election  must  be  on  the  permit 
application  in  all  years. 

Section  651.4(f)(2)(v)  was  rewritten  to 
clarify  options  for  movement  between 
the  non-DAS  program  permit  categories. 

Section  651.5(a)  was  modified  so  that 
a  vessel  operator  need  only  carry  the 
operator  permit  while  on  board  the 
vessel  rather  than  in  possession  at  all 
times. 

Section  651.5(c)  was  modified  to  add 
the  sentence  "Further,  such  operators 
must  agree  as  a  condition  of  this  permit 
that  if  the  permit  is  suspended  or 
revoked  pursuant  to  15  CFR  part  904, 
the  operator  cannot  be  on  ^oard  any 
fishing  vessel  issued  a  Federal  Fisheries 
Permit  or  any  vessel  subject  to  Federal 
fishing  regulations  while  the  vessel  is  at 
sea  or  engaged  in  offloading."  This 
sentence  was  included  under  §651.5(n) 
in  the  proposed  rule  and  is  repeated  in 
this  section  in  the  final  rule  to  increase 
awareness  of  this  provision. 

Section  651.9(b)(10)  was  modified  to 
clarih'  what  act  was  actually  prohibited. 

hi  §  651.9(c),  the  phrase  "while  the 
vessel,  and  persons  on  the  vessel,  are  in 
possession  of  or  landing  more  than  500 
lbs  (226.8  kg)  of,  or  fishing  for  regulated 
species"  was  added  to  clarify  this 
requirement. 
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Section  651.9{e)(2)(ii)  was  divided 
into  paragraphs  (e)(2)(ii)  and  (e)(2)(iii)  to 
clarify  the  prohibitions. 

In  §651.20,  paragraphs  (a)(2).  (b)(2). 
(c)(2)  and  (d)(2)  have  been  corrected  to 
cross  reference  §651.20  (e)  and  (f), 
instead  of  §  651.20  (f)  and  (g). 

In  §  651.20,  paragraphs  (aK3)(i), 
(a)(4)(i)(A),  (c)(3){i),  (c)(3)(ii),  (d)(3)(i). 
(d)(3)(ii).  (e)(l)(iv).  (0(4),  the  phrase 
"the  possession  limit  of  regulated 
species  specified  under  §  651.27(a)"  is 
replaced  with  "500  lbs  (226.8  kg)  of 
regulated  species."  This  is  because 
§  651.27(a)  is  not  implemented  until 
May  1,  1994,  and  the  bycatch 
requirement  for  the  small  mesh  fisheries 
must  be  implemented  on  March  1.  1094. 

In  §  651.22,  paragraph  (b)(3)(iv),  the 
requirement  under  §651.22(c)(l)(i)(E) 
was  added  for  consistency  between  an 
identical  requirement  between  the  Fleet 
DAS  and  Individual  DAS  programs. 

Section  651.22(d)(l)(i)(C)  was  revised 
to  clarify  what  is  required  to  verify  the 
length  of  a  vessel. 

Section  651.22(d)(l)(ii)  was  modified 
with  the  addition  of  the  phrase  "excepts 
gillnets  and  gear  not  intended  to  fish  for 
multispecies  finfish  such  as  lobster",  to 
provide  consistency  with  the  Council's 
intent  for  this  requirement. 

Section  651.22(d)(2)  was  replaced 
with  paragraphs  (2)(i)  through  (iii)  to 
clarify  that  sink  gillnet  vessels  greater 
than  45  ft  (13.7  m)  in  length  are  exempt 
from  the  DAS  effort  reduction  program 
when  using  sink  gillnet  gear 
exclusively,  unless  further  effort 
reduction  measures  are  implemented; 
that  when  these  vessels  use  other  gear 
and  intend  to  fish  for,  possess  or  land, 
or  do  possess  or  land  more  than  500  lbs. 
(226.9  kg)  of  regulated  species,  they 
shall  be  subject  to  the  DAS  efTort 
reduction  program;  and  that  sink  gillnet 
vessels  less  than  45  ft  (13.7  m)  in  length 
are  exempt  from  the  DAS  effort 
reduction  program  unless  further  effort 
reduction  measures  are  implemented. 
These  changes  clarify  what  sink  gilhiet 
vessels  are  subject  to  with  regard  to  the 
effort  reduction  program  and  under 
which  circumstances  sink  gillnet  vessels 
are  exempted  from  its  requirements. 

In  §651.22.  paragraph  {d)(2)(ii),  a 
sentence  was  added  to  clarify  the 
requirements  for  vessel  fishing  in  both 
the  sink  gillnet  fisher>'  and  a  DAS 
program. 

Section  651.22,(d)(3)  was  modified  by 
adding  the  phrase  "except  for 
combination  vessels"  to  clarify  that 
combination  vessels  are  not  subject  to 
this  requirement. 

In  §651.27,  paragraph  (a)(1),  the 
phrase  "vessels  issued  hook-gear-only 
permits  that  are  fishing  with  gear  other 
than  hook  gear,  sink  gilkiet  vessels 


greater  than  45  ft  (13.7  m)  in  length  that 
are  fishing  with  gear  other  than  gklnet 
gear"  was  added  to  further  clarify  when 
vessels  using  this  tyj>e  of  gear  are 
subject  to  the  possession  Umit. 

In  §651.28,  paragraph  (a)(1),  the 
heading  and  all  subsequent  references 
have  been  revised  from  "certification" 
to  "approval"  to  better  define  the 
process  by  which  v\ill  NMFS  select  VTS 
vendors. 

In  §  651.28(a)(4).  the  phrase  "not 
participating  in  the  multispecies 
fishery"  was  replaced  by  "declared  out 
of  the  multispecies  finfish  fishery"  to 
provide  consistency  with  other  sections 
of  the  regulations. 

Section  651.28(c)(3)  has  been  revised 
to  read,  "If  the  owner  of  a  sink  gillnet 
vessel  greater  than  45  ft  (13.7  m)  in 
length  intends  to  fish  for  regulated 
multispecies  with  gear  other  than  sink 
gillnet  gear  on  a  fishing  trip"  in  order 
to  clarify  when  a  sink  gillnet  vessel 
owner  is  required  to  provide  notice. 

In  §  651.29,  the  information 
requirements  under  paragraphs  (c)(1) 
and  (c)(2)  were  modified  such  that  the 
caller's  telephone  number  is  required, 
instead  of  the  caller's  address,  in  order 
to  facihtate  administration  of  this 
requirement. 

In  §  651.31(c)(5),  the  phrase  "the 
vessel's  log,  communications  logs,"  was 
deleted  because  it  was  determined  to  be 
inappropriate. 

In  §651.32(a)(l)(i).  the  phrase  "Vessel 
ovkTiers  using  sink  gillnet  gear  must 
remove  all  of  their  sink  gillnet  gear"  was 
added  to  clarify'  that  vessel  owners  must 
remove  only  their  own  sink  gillnet  gear. 

In  §  651.32(a)(2),  the  phrase  "upon 
issuance  of  the  permit"  was  deleted  to 
allow  the  Regional  Director  more 
flexibihty  in  form  and  timing  of 
notification. 

In  §651.32,  paragraph  (c)  was 
corrected  to  be  paragraph  (b). 

In  §§  651.4  introductory  text,  651.4(a), 
651.4(b),  651.4(c).  651.9(e)(2) 
introductory  text,  651.22(a), 
651. 22(b)(l)(i),  651.22(c)(1), 
651.22(d)(l)(i),  651.22(e),  651.29(a)(1). 
651.29(b),  introductory  text,  and  651.33 
introductory  text,  wording  was  added  to 
implement  these  requirements  on  May 
1.  1994,  and  to  clarify  that  vessels  may 
fish  using  a  valid  1993  multispecies 
vessel  permit  until  that  time. 

In  §§  651.5(a),  651.9(a)  introductory 
text,  651.9(e)(l)(i),  651.9(e)(6), 
651.9(e)(8),  651.9(e)(9),  651.20 
Introductory  text,  651.20(a)(2), 
651.20(a)(3)(ii),  and  651.20(c)(4), 
revisions  were  made  to  clarify'  that  all 
permit  holders  under  this  part  are 
subject  to  these  requirements. 


Classification 

The  Council  prepared  an  FSEIS  for 
Amendment  5,  which  was  filed  by  the 
Environmental  Protection  Agency  vkith 
the  Office  of  the  Federal  Register.  The 
Assistant  Administrator  for  Fisheries, 
NOAA,  (AA)  determined,  upon  review 
of  the  FSEIS  and  public  comments  that 
the  preferred  alternative  of  the 
Amendment  is  environmentally 
preferable  to  the  status  quo.  The  FSEIS 
demonstrates  that  the  preferred 
alternative  contains  management 
measures  to  ehminate  the  overfished 
condition  of  stocks  of  groundfish, 
especially  haddock,  cod,  and  yellowtail 
flounder;  provides  economic  and  social 
benefits  to  the  fishery  in  the  long  term; 
and  should  provide  better  balance  in  the 
ecosystem  in  terms  of  the  groundfish 
resources. 

NMFS  notified  the  Small  Business 
Administration  during  the  proposed 
rule  stage  that  this  action  may  have 
significant  effects  on  a  substantial 
number  of  small  entities  based  upon  an 
IRFA  prepared  by  the  Council.  The 
IRFA  now  constitutes  an  FRFA  based  on 
public  comments.  The  FRFA  determines 
that  most  active  vessels  that  participate 
in  the  fishery  are  considered  small 
entities  according  to  the  criteria 
established  by  the  Small  Business 
Administration.  Amendment  5  excludes 
the  smaller  vessels  (i.e.,  boats  45  ft  (13.7 
m)  and  smaller  in  length)  from  effort 
reduction  measures.  The  regulations 
would  probably  not  have  a  significant 
impact  on  these  vessels,  which 
constitute  about  64  percent  of  the 
qualified  vessels  and  which  landed 
approximately  15  percent  of  the 
groundfish  in  1991.  However,  the 
proposed  reduction  in  effort  may  have 
considerable  impacts  on  those  vessels 
that  are  still  considered  small  entities 
which  are  longer  than  45  ft  (13.7  m). 
These  small  entities  constitute  36 
percent  of  the  qualified  vessels,  and 
landed  approximately  85  percent  of  the 
groundfish  in  1991,  and  are  expected  to 
incur  significant  short-term  losses  in 
revenue  that  will  be  offset  by  long-term 
gains  and  greater  stability  in  the  fishery. 

The  rule  contains  eight  new 
collection-of- information  requirements 
and  revises  seven  existing  requirements 
subject  to  the  Paperwork  Reduction  Act. 
These  collection-of-information 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB).  Nevertheless,  pubhc  comments 
are  invited  on  the  burden-hour 
estimates  for  the  coUection-of- 
information  requirements  listed  below. 

The  new  reporting  requirements  are: 
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1.  Dealer  permits.  (§651.6— OMB 
Approval  #0648-0202)  (5  minutes/ 
response); 

2.  Operator  permits,  (§651.5— O.VfB 
Approval  #0648-0202)  (1  hour/ 
response); 

3.  Notice  requirements  for  observer 
deployment,  (§651  31 — OMB  Approval 
#0648-0202)  (2  minutes/response); 

4.  Proof  of  iristaliation  of  vessel 
tracking  system,  (§  551.4(f)(vi)— OMB 
Approval  #0648-0202)  (2  minutes/ 
response); 

5.  Automated  vessel  tracking  system. 
(§651. 23(a)— OMB  Approval  #0543- 
0202)  (0  m mutes/ response); 

6.  Vessel  call-in  or  electronic  card 
reporting  requirement,  (§  651.29^1)) — 
OMB  Approval  #0648-0202)  (2  minutes/ 
responbe); 

7.  Notice  of  entry/exit  of  Closed  Area 
n  due  to  hazardous  weather, 
(§651.21fb)(iiii(D)— OMB  Approval 
#0648-0202)  (2  minutes/response); 

8.  Vessel  logbooks,  (§651. 7(b)— OMB 
Approval  #0^48-0212)  (5  minutes/ 
response). 

Revisions  to  the  existing  requirements 
are: 

1.  Three  new  vessel  permit  categories 
(limited  arxess,  hook-gear-only  permits, 
possession-limit-onlv  permits) 

(§  651.4(a).  (b),  and  (c)— OMB  Approval 
«0648-O202)  (ao  increase  in  burden 
above  that  currently  associated  with 
vessel  permits); 

2.  Limited  access  permit  denial 
appeals.  (§651  4(a)(8)— OV^  Approval 
#0648-0202)  (0.5  hours/response); 

3.  Limited  access  permits,  days  at  sea 
appeals  (§  651.22(a;(6)— OMB  Approval 
#0648-0202)  (2  hours/response); 

4.  The  Cultivator  Shoals  Exemption 
Program  (§651.20(a)(4)(i)— OMB 
.Approval  #0648-0202)  (2  minutes/ 
response); 

5. 1  he  Midwater  Trawl  Exemption 
Program  (§651. 20(e)— OMB  Approval 
#0648-0202)  (2  minutes/response); 

6.  Dealer  purchase  reports 
(§651.7(a}— OMB  Approval  #0648- 
0229)  (2  minutes/response); 

7.  Annual  processed  products  reports 
(§651. 7(a)(2)— OMB  Approval  #0648- 
0018,  will  be  mandatory  (2  minutes/ 
response). 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  coUections-of-information. 
including  suggestions  for  reducing  the 
burdens,  to  Richard  Roe,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (see  ADDRESSES). 

This  rule  is  not  subject  to  review 
under  E.O.  12866. 

The  AA  has  determined  that  there  is 
good  cause  to  waive  the  30-day  delay  in 
effective  date  normally  required  by 


section  553(d)  of  the  Administrative 
Procedure  Act  because  many  of  the 
provisions  of  this  rule  must  be  effective 
by  March  1 ,  1994  to  begin  eliminating 
the  overfished  condition  of  some 
groundfish  stocks.  Some  provisions  of 
the  rule  do  not  become  applicable  by 
their  own  terms  until  dates  after  March 
1, 1994.  such  as  permit  requirements 
described  in  §  651.4.  and  requirements 
for  vessels  having  limited  access 
permits  which  will  be  fishing  in  the 
individuEil  DAS  program  and 
combination  vessels  to  use  a  VTS  as 
described  in  §  651.29.  A  letter  sent  by 
the  Regional  Director  to  all  permit 
holders  advises  that  the  call-in 
notification  procedure  described  in 
§  551.29  shall  apply  to  all  vessels 
holding  limited  access  permits  until  a 
VTS  system  is  operational,  sometime 
after  6  months  after  March  1,  at  which 
time  vessels  fishing  under  the 
individual  DAS  program  and 
combination  vessel. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  24, 1994. 
Rollaod  A.  Schminen, 

Assistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  S€r\ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  revised; 
with  §651.9(a)(ll)  and  (12),  §  651.9(e) 
(33)  and  (34),  and  §  551.27(b)  expiring  at 
2400  hours,  April  2. 1994;  to  read  as 
follows: 

PART  651— NORTHEAST 
MULT1SPECIES  FISHERY 

Subpart  A — General  Provisions 


S«c 

651.1 

651.2 

Purpose  and  scope. 
DefmiUons. 

651.3 

Relation  to  other  laws. 

651.4 
651.5 
651.6 
651.7 
651.8 

Vessel  permits. 
Operator  permits. 
Dealer  permits. 
Recordkeeping  and  reporting 
Vessel  identification. 

651.9 

Prohibitions. 

651.10 

FacilitaUon  of  enforcement. 

651.11 

Penalties. 

Subpart  B — Management  Measures 

651.20  Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of 
fishing. 

651.21  Closed  areas. 

651.22  Effort-control  program  for  limited 
access  vessels. 

651.23  Minimum  fish  size. 

651.24  Experimental  fishing. 

651.25  Gear-marking  requirements. 

651.26  Flexible  Area  Action  System. 

651.27  Possession  limits. 

651.28  Monitoring  requirements. 

651.29  DAS  notification  program. 


651.30  Transfer-at-sea. 

651.31  Af-sea  observer  coverage. 

651.32  Sink  gillnet  requirements  to  reduce 
harbor  porpoise  takes. 

651.33  Mook-gear-oniy  vessel  requirements. 

Subpart  C — Framework  Adjustments  to 
Management  Measures 

651.40    Framework  specifications. 
Figure  1  to  Part  651 — Regulated  mesh  areas. 
Figure  2  to  Part  651 — Nordmore  grate. 
Figure  3  !o  Part  651 — Closed  areas. 
Authority:  16  U.S.C  1801  at  seq. 

Subpart  A — General  Provisions 

§  65 1 . 1    Pu  rpose  and  scope. 

This  part  implements  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP),  as 
amended  by  the  New  England  Fishery 
Management  Council  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council.  T^ese  regulations 
govern  the  conservation  and 
management  of  multispecies  finfish. 

§651.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Atlantic  sea  scallop  or  scallop  means 
the  species  Placopecten  magellanicus 
throughout  its  range. 

Bottom-tending  gillnet  or  sink  gillnet 
means  any  gillnet,  anchored  or 
otherwise,  that  is  designed  to  be. 
capable  of  being,  or  is  fished  on  or  near 
the  bottom  in  the  lower  third  of  the 
water  column. 

Butterfish  means  Peprilus  triacantbus. 

Chair  means  the  Chair  of  the 
Multispecies  (Groundfish)  Oversight 
Committee  of  the  Council. 

Charter  and  party  boats  means  vessels 
carrying  recreational  fishing  persons  or 
parties  for  a  per  capita  fee  or  for  a 
charter  fee. 

Codend  means  the  terminal  section  of 
a  trawl  net  in  which  captured  fish  may 
accumulate. 

COLREGS  Demarcation  Lines  means 
the  lines  of  demarcation  delineating 
those  waters  upon  which  mariners  must 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (33  CFR  part  80),  and  those 
waters  upon  which  mariners  shall 
comply  with  the  Inland  Navigation 
Rules. 

Combination  vessel  means  a  vessel 
that  has  fished  in  any  one  calendar  year 
with  scallop  dredge  gear  and  otter  trawl 
gear  during  the  period  1988  through 
1990,  and  that  is  eligible  for  an 
allocation  of  DAS  under  the  FMP  and 
has  applied  for  or  been  issued  a  Federal 
limited  access  scallop  permit. 
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Committee  moans  the  Multispecies 
(Groundfish)  Oversight  Committee  of 
the  Council. 

Council  means  the  New  Engljind 
Fishery  Management  Council. 

DAS  (Dayisj-ot-sea)  means  the  24- 
hour  periods  of  time  during  which  a 
fishing  vessel  Is  absent  from  port  for 
purposes  of  multispecies  finfish  fishing 
in  which  the  vessel  intends  to  possess 
or  possesses  more  than  the  possession 
limit  of  regulated  multispecies. 

Dealer  means  any  person  who 
receives  multispecies  finfish  for  a 
commercial  purpose  from  the  owner  or 
operator  of  a  vessel  issued  a  vahd 
Federal  vessel  permit  under  this  part, 
other  than  exclusively  for  transport  on 
land. 

Dredge  or  dredge  gear  means  gear 
consisting  of  a  mouth  frame  attached  to 
a  holding  bag  constructed  of  metal  rings, 
or  any  other  modification  to  this  design, 
that  can  be  or  is  used  in  the  harvest  of 
Atlantic  sea  scallops. 

Fishery  Management  Plan  (FMP) 
means  the  Fishery  Management  Plan  for 
Northeast  Multispecies  Fishery,  as 
amended. 

Gillnet  means  fishing  gear  comprised 
of  a  net  hung  fi-om  a  float-line,  with  a 
lead- line  on  the  bottom,  such  that  it  is 
designed  to  be  or  is  configured 
vertically  in  the  water  column  to 
entangle  passing  fish. 

Gross  registered  tonnage  means  the 
gross  tormage  specified  on  the  U.S. 
Coast  Guard  documentation. 

Harbor  porpoise  means  Phocoena 
pbocoena. 

Harbor  Porpoise  Re\iew  Team  (HPRT) 
means  a  team  of  scientific  and  technical 
experts  appointed  by  the  Council  to 
renew,  analyze,  and  propose  harbor 
porpoise  take  nutigation  alternatives. 

Herring  means  Atlantic  herring, 
Clupea  bcrengus  barvngus,  or  blueback 
herring,  Alosa  aestivalis. 

Hook  gear  means  fishing  gear  that  is 
comprised  of  a  hook  or  hooks  attached 
to  a  line  and  Includes,  but  is  not  hmited 
to,  longline,  setline,  jigs,  troll  line,  rod 
and  reel,  and  line  trawl. 

Land  means  to  enter  port  with  fish  on 
board,  to  begin  offloading  fish,  or  to 
offload  fish. 

Longline  gear  means  fishing  gear  that 
is  or  is  designed  to  be  set  horizontally, 
either  anchored,  floating,  or  attached  to 
a  vessel,  and  that  consists  of  a  main  or 
ground  line  with  three  or  more  gangions 
and  hooks. 

Mackerel  means  Atlantic  mackerel. 
Scomber  scombrus. 

Menhaden  means  Atlantic  menhaden, 
Brevoortia  tyrannus. 

Midwater  trawl  gear  means  trawl  gear 
that  is  designed  to  fish  for,  capable  of 
fishing  for;  or  Is  being  used  to  fish  for 


pelagic  species,  no  portion  of  which  is 
designed  to  be  or  is  operated  in  contact 
Vkith  the  bottom  at  any  time. 

Multispecies  finfish  or  finfish  means 
the  following  finfish: 

Cadus  morhua — Atlantic  cod. 

Glyptocephalus  cynoglossus — witch 
flounder. 

Hippoglossoides  platessoides — American 
plaice. 

Limanda  ffn-jginea — yellowtail  flounder 

Macrozoarces  atr.ericanus — ocean  pout. 

MelanogmmiTMS  aeglefinus — haddock. 

Merlucx:ius  biiir.eahs — si-lver  hake. 

PoUachius  virens — pollock. 

Pseudopleuronectes  americanus — winter 
Bounder. 

Scopbthalmus  aquosus — windowpane 
flounder. 

Sebastes  marinus — redfish. 

Urophycis  chuss — red  hake. 

L'rophycis  tenuis — white  hake. 

NEFSC  means  the  Northeast  Fisheries 
Science  Center  of  NMFS.  NOA-\. 

Northern  shrimp  means  PandaJus 
borealis. 

Offload  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fish  from  any 
vessel. 

Operator  means  the  master,  captain, 
or  other  individual  on  board  a  fishing 
vessel  and  in  charge  of  that  vessel's 
operations. 

Out  of  the  multispecies  fishery  or  DAS 
program  means  the  period  of  time 
during  which  a  %-essel  is  absent  from 
port  for  purposes  of  fishing  In  which  the 
vessel  possesses  no  more  than  the 
possession  limit  of  regulated  species. 

Pair  trawl  or  pair  trawling  means  to 
tow  a  single  net  between  two  vessels  for 
the  purpose  of,  or  that  is  capable  of, 
catching  multispecies  finfish. 

Postmark  means  independently 
verifiable  e\idence  of  date  of  mailing, 
such  as  U.S.  Postal  Ser\ice  postmark. 
United  Parcel  Service  (U.P.S.)  or  other 
private  carrier  postmark,  certified  mail 
receipt,  overnight  mail  receipt,  or 
receipt  received  upon  hand  delivery  to 
an  authorized  representative  of  NTvffS. 

Purse  seine  gear  means  an  encircling 
net  with  floats  on  the  top  edge,  weights 
and  a  purse  line  on  the  bottom  edge, 
and  associated  gear,  or  any  net  designed 
to  be.  or  capable  of  being,  used  in  such 
fashion. 

Recreational  fishing  means  fishing 
that  is  not  intended  to.  nor  does  it 
result,  in  the  barter,  trade,  or  sale  of  fish. 

Recreational  fishing  wssel  means  any 
vessel  from  which  no  fishing  other  than 
recreational  fishing  is  conducted. 
Charter  and  party  boats  are  not 
considered  recreational  fishing  vessels. 

Regional  Director  means  the  Director. 
Northeast  Region.  NMFS,  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298,  or  a 
designee. 


Regulated  species  means  the  subset  of 
multispecies  finfish  that  includes 
Atlantic  cod,  witch  fiounder,  American 
plaice,  yellowtail  flounder,  haddock, 
pollock,  winter  flounder,  windowpane 
flounder,  redfish,  and  white  hake. 

Reporting  month  means  the  jjeriod  of 
time  beginning  at  0001  hours  local  time 
on  the  first  day  of  each  calendar  month 
and  ending  at  2400  hours  local  time  on 
the  last  day  of  each  calendar  month. 

Reporting  week  means  the  period  of 
time  beginning  at  0001  hours  local  time 
on  Sunday  and  ending  at  2400  hours 
local  time  the  following  Saturday. 

Re-rig  or  re-rigged  means  physical 
alteration  of  the  vessel  or  its  gear  in 
order  to  transform  the  \'essel  into  one 
capable  of  fishing  commercially  for 
multispecies  finfish. 

Rigged  hooks  means  hooks  that  are 
baited,  or  only  need  to  be  baited,  in 
order  to  be  fished.  Unsecured,  unbailed 
hooks  and  gangions  are  not  considered 
to  be  rigged. 

Scallop  dredge  vessel  means  any . 
fishing  vessel,  other  than  a  combination 
vessel,  that  uses  or  is  equipped  to  use 
dredge  gear,  and  that  has  been  issued  or 
has  applied  for  a  Federal  limited  access 
scallop  permit. 

Squia  means  Loligo  pealei  or  lllex 
illecebrosus. 

Standard  box  means  a  box,  typically 
constructed  of  wax-saturated  cardboard 
or  wood,  designed  to  hold  125  pounds 
(56.6  kg)  of  fish  plus  ice.  and  that  has 
a  volume  of  not  more  than  5,100  cubic 
inches  (2.95  cu.  ft  or  83.57  cm  3). 

Standard  tote  means  a  box  typically 
constructed  of  plastic,  designed  to  hold 
100  pounds  (45.3  kg)  of  fish  plus  ice. 
and  that  has  a  hquid  capacity  of  70 
liters,  or  a  volume  of  not  more  than 
4320  cubic  inches  (2.5  cubic  feet  or 
70.79  cubic  cm  3). 

Transfer  means  to  begin  to  remove,  to 
pass  over  the  rail,  or  otherwise  take 
away  fish  from  any  vessel  and  move 
them  to  anodier  conveyance. 

Trip  is  the  period  of  time  during 
which  a  fishing  vessel  is  absent  from 
port,  beginning  when  the  vessel  leaves 
port  and  ending  when  the  vessel  returns 
to  port. 

Under  agreement  for  construction  or 
reconstruction  means  that  the  keel  has 
been  laid  and  that  there  is  a  written 
agreement  to  construct  a  fishing  vessel. 

Vessel  Tracking  System  (X'TS)  means 
a  vessel  tracking  system  as  set  forth  in 
§651  28(a)  and  approved  by  NTvlFS  for 
use  by  multispecies  finfish  vessels  as 
required  by  this  part. 

VTS  unit  means  a  device  installed  on 
board  a  vessel  used  for  vessel  tracking 
and  transmitting  the  tracked  position  as 
required  by  this  part. 

Whiting  means  Merluccius  biHinearis. 
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§  651.3    Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter  and  paragraphs  (b),  through  (e) 
of  this  section. 

(b)  Additional  regulations  governing 
domestic  Bshing  for  squid,  mackerel, 
and  butterfish,  which  are  affected  by 
this  part,  are  found  at  50  CFR  part  655. 

(c)  Additional  regulations  governing 
domestic  fishing  for  summer  flounder, 
which  are  affected  by  this  part,  are 
found  at  50  CFR  part  625. 

(d)  Additional  regulations  governing 
domestic  fishing  for  Atlantic  sea 
scallops,  which  are  affected  by  this  part, 
are  found  at  50  CFR  part  550. 

(e)  Nothing  in  these  regulations 
supersedes  more  restrictive  state 
management  measures  for  multispecies 
finfish. 

§651.4    Vessel  permits. 

Beginning  on  May  1,  1994,  any  vessel 
of  the  United  States  that  fishes  for. 
possesses,  or  lands  multispecies  finfish. 
except  vessels  that  fish  for  multispecies 
finfish  exclusively  in  state  waters,  and 
recreational  fishing  vessels,  must  have 
been  issued  and  carry  on  board  an 
authorizing  letter  issued  under 
paragraph  (a)(8)(v)  of  this  section,  a 
valid  limited  access  multispecies 
permit,  a  valid  hook-gear-only  permit, 
or  a  valid  possession- limit-only  permit 
issued  under  this  section.  Until  .May  1, 
1994.  vessels  that  have  been  issued  1993 
Federal  multispecies  permits,  not 
otherwise  subject  to  permit  sanctions 
due  to  enforcement  proceedings,  may 
fish  for,  possess,  or  land  multispecies 
finfish  in  or  from  the  EEZ.  Any  other 
vessel  of  the  United  States  may  obtain 
an  interim  letter  of  authorization  to  fish 
for.  possess,  or  land  multispecies  finfish 
until  May  1.  1994.  by  submitting  a  1993 
permit  application. 

(a)  Limited  access  multispecies 
permits.  Beginning  on  May  1,  1994,  any 
vessel  of  the  United  States  that 
possesses  or  lands  more  than  the 
possession  limit  of  regulated  species 
specified  under  §  651.27(a),  except 
vessels  fishing  with  fewer  than  4,500 
hooks  that  have  been  issued  a  hook- 
gear-only  permit  as  specified  in 
paragraph  (b)  of  this  section,  vessels 
fishing  for  regulated  species  exclusively 
in  state  waters,  and  recreational  fishing 
vessels,  must  have  been  issued  and 
carry  on  board  a  valid  Federal  limited 
access  multispecies  permit,  or  an 
authorizing  letter  issued  under 
paragraph  (a)(8)(v)  of  this  section.  Until 
May  1,  1994,  vessels  that  have  been 
issued  1993  Federal  multispecies 
permits,  not  otherwise  subject  to  permit 
sanctions  due  to  enforcement 
proceedings,  may  fish  for,  possess,  or 


land  multispecies  finfish  in  or  fi-om  the 
EEZ.  Any  other  vessel  of  the  United 
States  may  obtain  an  interim  letter  of 
authorization  to  fish  for,  possess,  or 
land  multispecies  finfish  until  May  1, 
1994,  by  submitting  a  1993  permit 
application.  To  qualify  for  a  limited 
access  multispecies  permit,  a  vessel 
must  meet  the  following  criteria,  as 
applicable: 

(1)  Eligibility  in  1994.  (i)  To  be  eligible 
to  obtain  a  limited  access  multispecies 
permit  for  1994,  a  vessel  must  meet  one 
of  the  following  criteria: 

(A)  The  vessel  had  been  issued  a 
Federal  multispecies  permit  as  of 
February  21, 1991,  or  renewed  a  Federal 
multispecies  permit  in  1991  that  was 
issued  before  February  21,  1991,  and  the 
vessel  landed  multispecies  finfish  on  at 
least  one  trip  completed  between 
January  1, 1990,  and  February  21.  1991, 
inclusive;  or 

(B)  The  vessel  was  under  written 
agreement  for  construction  or  re-rigging, 
or  was  under  written  contract  for 
purchase  as  of  February  21, 1991,  and 
the  vessel  was  issued  a  Federal 
multispecies  permit  and  landed 
multispecies  finfish  on  at  least  one  trip 
between  February  21,  1991,  and 
February  21,  1992;  or 

(C)  The  vessel  is  replacing  a  vessel 
that  meets  any  of  the  criteria  set  forth  in 
paragraphs  (a)(l)(i)  (A)  or  (B)  of  this 
section,  and  the  vessel  meets  the  criteria 
described  in  paragraph  (a)(4)  of  this 
section. 

(ii)  No  more  than  one  vessel  may 
quahfy,  at  any  one  time,  for  a  limited 
access  multispecies  permit  based  on 
that  or  another  vessel's  fishing  and 
permit  history,  unless  authorized  by  the 
Regional  Director.  If  more  than  one 
vessel  owner  claims  eligibility  for  a 
limited  access  multispecies  permit, 
based  on  one  vessel's  fishing  and  permit 
history,  the  Regional  Director  shall 
determine  who  is  entitled  to  qualify  for 
the  limited  access  multispecies  permit 
and  the  DAS  allocation  according  to 
paragraph  (a)(3)  of  this  section. 

(iii)  A  limited  access  multispecies 
permit  for  1994  will  not  be  issued 
unless  an  application  for  such  permit  is 
received  by  the  Regional  Director  on  or 
before  December  31. 1994. 

(2)  Eligibility  in  1995  and  thereafter. 
To  be  eligible  to  renew  or  apply  for  a 
limited  access  multispecies  permit  after 
1994,  a  vessel  must  have  been  issued  a 
limited  access  multispecies  permit  for 
the  preceding  year,  or  the  vessel  must  be 
replacing  a  vessel  that  had  been  issued 

a  limited  access  multispecies  permit  for 
the  preceding  year,  and,  if  appficable, 
the  vessel  must  meet  the  criteria  set 
forth  in  paragraph  (a)(4)  of  this  section. 
If  more  than  one  vessel  owner  claims 


eligibility  to  apply  for  a  limited  access 
multispecies  permit  based  on  one 
vessel's  fishing  and  permit  historj'  after 
1994,  the  Regional  Director  shall 
determine  who  is  entitled  to  qualify  for 
the  limited  access  multispecies  permit 
and  the  DAS  allocation  according  to 
paragraph  (a)(3)  of  this  section. 

(3)  Change  in  ownership.  The  fishing 
and  permit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is  a 
WTitten  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel's  fishing  and  permit 
history  for  purposes  of  replacing  the 
vessel. 

(4)  Replacement  vessels.  To  be 
eligible  for  a  Umited  access  permit,  the 
replacement  vessel  must  meet  the 
following  criteria: 

(i)  The  replacement  vessel's 
horsepower  may  not  exceed  by  more 
than  20  percent  the  horsepower  of  the 
vessel  it  is  replacing  as  of  the  date  the 
vessel  if  is  replacing  was  initially  issued 
a  1994  limited  access  multispecies 
permit,  as  specified  on  a  valid 
appUcation  for  a  permit  under  this 
section;  except  that,  the  horsepower  of 
the  replacement  vessel  may  not  exceed 
the  horsepower  of  the  vessel  being 
replaced  if  the  horsepower  of  the  vessel 
being  replaced  has  been  increased 
through  upgrade  or  vessel  replacement 
from  that  specified  when  the  vessel 
being  replaced  initially  appUed  for  a 
1994  limited  access  multispecies 
permit;  and 

(ii)  The  replacement  vessel's  length, 
gross  registered  tonnage,  and  net 
tonnage  may  not  exceed  by  more  than 
10  percent  the  length,  gross  registered 
tormage,  and  net  tonnage  of  the  vessel 
being  replaced,  based  on  specifications 
provided  in  the  initial  1994  application 
for  a  limited  access  multispecies  permit; 
except  that  the  length,  gross  registered 
tonnage,  and  net  tonnage  of  the 
replacement  vessel  may  not  exceed  the 
length,  gross  registered  tonnage,  and  net 
tonnage  of  the  vessel  initially  issued  a 
limited  access  multispecies  permit  if 
any  or  all  of  these  sf>ecifications  have 
been  increased  through  upgrade  or 
vessel  replacement  from  that  specified 
when  the  vessel  being  replaced  initially 
applied  for  a  1994  limited  access 
multispecies  permit.  For  purposes  of 
paragraph  (a)(2),  a  vessel  not  required  to 
be  documented  under  title  46,  U.S.C. 
will  be  considered  to  be  5  gross 
registered  tons.  For  undocumented 
vessels,  net  tonnage  does  not  apply. 

(5)  Upgraded  vessel.  To  remain 
eligible  to  retain  a  valid  limited  access 
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multispecies  jjermit,  or  to  apply  for  or 
renew  a  limited  access  multispecies 
permit,  a  vessel  may  be  upgraded, 
whether  through  refitting  or 
replacement,  only  if  the  upgrade   . 
complies  with  the  following  limitations: 

(i)  The  vessel's  horsepower  may  be 
increased,  whether  through  refitting  or 
replacement,  only  once.  Such  an 
increase  may  not  exceed  20  percent  of 
the  horsepower  of  the  vessel  initially 
issued  a  1994  limited  access 
multispecies  permit  as  specified  in  that 
v'essel's  permit  application  for  a  1994 
limited  access  multispecies  permit;  and 

(ii)  The  vessel's  length,  gross 
registered  tonnage,  and  net  tonnage  may 
be  upgraded,  whether  through  refitting 
or  replacement,  only  once.  Such  an 
increase  shall  not  exceed  10  percent 
each  of  the  length,  gross  registered 
tonnage,  and  net  tormage  of  the  vessel 
initially  issued  a  1994  limited  access 
multispecies  permit  as  specified  in  that 
vessel's  appUcation  for  a  1994  limited 
access  multispecies  permit.  This 
Imiitation  allows  only  one  upgrade,  at 
which  time  any  or  all  three 
specifications  of  vessel  size  may  be 
increased.  This  type  of  upgrade  may  be 
done  separately  from  an  engine 
horsepower  upgrade. 

(iii)  A  replacement  of  a  vessel  that 
does  not  result  In  increasii^.g 
horsepower,  length,  gross  registered 
tonnage  or  net  tonnage  is  not  considered 
an  upgrade  for  purf>oses  of  this  section 

(6)  Notification  of  eligibility  for  1994. 
(i)  NMFS  will  attempt  to  notify  all 
ov\'ners  of  vessels  for  which  NMFS  has 
credible  evidence  that  they  meet  the 
criteria  described  in  paragraph  (a)(1)  of 
this  section,  that  they  qualify  for  a 
limited  access  multispecies  permit  if 
they  meet  the  requirements  contained  in 
paragraphs  (d)  through  (h)  of  this 
section. 

(ii)  If  a  vessel  ov^nor  has  not  been 
notified  that  the  vessel  is  eUgible  to  be 
issued  a  limited  access  multispecies 
permit,  and  the  vessel  owner  believes 
that  there  Is  credible  evidence  that  the 
vessel  does  qualify  under  the  pertinent 
criteria,  the  vessel  ouTier  may  apply  for 
a  limited  access  multispecies  permit  by 
meeting  the  requirements  described 
under  paragraphs  (e)  and  (f)  of  this 
section  and  by  submitting  the 
information  described  in  paragraphs  (a) 
(1)  through  (5)  of  this  section.  In  the 
event  the  application  is  denied,  the 
apphcant  may  appeal  as  specified  in 
paragraph  (a)(8)  of  this  section.  If, 
through  either  of  these  procedures,  the 
Regional  Director  determines  that  the 
vessel  meets  the  eligibility  critena.  a 
limited  access  multispecies  permit  will 
be  issued  to  the  vessel. 


(7)  Consolidation  restriction.  Limited 
access  multispecies  permits  and  DAS 
allocations  may  not  be  combined  or 
consolidated. 

(8)  Appeal  of  denial  of  limited  access 
multispecies  permit. 

(i)  Any  applicant  denied  a  limited 
access  multispecies  permit  may  appeal 
the  denial  to  the  Regional  Director 
uithin  30  days  of  the  notice  of  denial. 
Any  such  appeal  must  be  based  on  one 
or  more  of  the  following  grounds,  must 
be  in  writing,  and  must  state  the 
grounds  for  the  appeal; 

(A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  apphcant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  the  initial 
decision  on  the  appeal. 

(iii)  The  appellant  may  request  a 
re\'iew  of  the  initial  decision  by  the 
Regional  Director  by  so  requesting  in 
writing  within  30  days  of  the  notice  of 
the  initial  decision.  If  the  appellant  does 
not  request  a  review  of  the  initial 
decision  within  30  days,  the  initial 
decision  shall  become  the  final 
administrative  action  of  the  Department 
of  Commerce. 

(iv)  Upon  receiving  the  findings  and 
a  recommendation,  the  Regional 
Director  will  issue  a  final  decision  on 
the  appeal.  The  Regional  Director's 
decision  is  the  final  administrative 
action  of  the  Department  of  Commerce. 

(v)  Status  of  vessels  pending  appeal  of 
a  limited  access  multispecies  permit 
denial.  A  vessel  for  which  an 
application  has  been  completed  and  an 
appeal  has  been  initiated  may  fish 
under  the  Fleet  DAS  program  if  it  has 
appealed  the  denial,  the  appeal  is 
pending,  and  the  vessel  has  on  board  a 
letter  from  the  Regional  Director, 
authorizing  the  vessel  to  fish  under  the 
Fleet  DAS.  The  Regional  Director  will 
issue  such  s  letter  for  the  pendency  of 
any  appeal.  Any  such  decision  is  the 
final  administrative  action  of  the 
Department  of  Commerce  on  allowable 
fishing  activity  pending  a  final  decision 
on  the  appeal.  The  authorizing  letter 
must  be  carried  on  board  the  vessel 
while  participating  in  the  DAS  program. 
If  the  appeal  is  finally  denied,  the 
Regional  Director  shall  send  a  notice  of 
final  denial  to  the  vessel  owner;  the 
authorizing  letter  becomes  invalid  5 
days  after  receipt  of  the  notice  of  denial. 

(9)  Adjustments  to  limited  access 
multispecies  permits.  In  1996  and 
thereafter,  the  Council  may  adjust  the 
criteria  for  issuance  of  a  limited  access 


multispecies  permit.  In  making  the 
adjustment,  the  Council  shall  take  into 
consideration  the  fishing  mortality  goals 
and  the  objectives  of  the  FNIP.  Any  such 
adjustment  may  be  made  following  a 
reappraisal  and  analysis  under  the 
framework  provisions  specified  in 
subpart  C  of  this  part. 

(b)  Hook-gear-only  permit.  Beginning 
on  May  1.  1994.  any  vessel  of  the  United 
States  that  does  not  have  on  board  a 
valid  limited  access  multispecies  permit 
or  a  possession-limit-only  p)ermit, 
except  vessels  that  fish  exclusively  in 
state  waters  for  multispecies  finfish  and 
recreational  fishing  vessels,  may  possess 
and  land  multispecies  finfish  if  it  never 
sets,  per  day.  or  possesses,  more  than 
4.500  rigged  hooks  as  specified  in 
§651.33,  and  has  on  board  a  valid  hook- 
gear-only  permit.  A  hook-gear-only 
permit  may  be  issued  to  a  vessel 
regardless  of  whether  it  qualifies  for  a 
limited  access  multispecies  permit. 
Until  May  1,  1994,  vessels  that  have 
been  issued  1993  Federal  multispecies 
permits,  not  otherwise  subject  to  permit 
sanctions  due  to  enforcement 
proceedings  may  fish  for,  possess,  or 
land  multispecies  finfish  in  or  from  the 
FEZ.  Any  other  vessel  of  the  United 
States  may  obtain  an  interim  letter  of 
authorization  to  fish  for,  p>ossess,  or 
land  multispecies  finfish  until  May  1. 
1994.  by  submitting  a  1993  permit 
application. 

(c)  Possession-limit-only  permit.  Any 
vessel  of  the  United  States  that  does  not 
have  on  board  a  valid  limited  access 
multispecies  permit  or  hook-gear-only 
permit,  and  that  possesses  or  lands  no 
more  than  the  possession  limit  of 
multispecies  finfish  specified  under 

§  651.27(a),  except  vessels  that  fish 
exclusively  in  state  waters  for 
multispecies  finfish  and  recreational 
fishing  vessels,  must  have  aboard  a 
valid  possession-Umit-only  permit. 
Until  May  1. 1994,  vessels  that  have 
been  issued  1993  Federal  multispecies 
permits,  not  otherwise  subject  to  permit 
sanctions  due  to  enforcement 
proceedings  may  fish  for,  possess,  or 
land  multispecies  finfish  in  or  from  the 
FEZ.  Any  other  vessel  of  the  United 
States  may  obtain  an  interim  letter  of 
authorization  to  fish  for,  possess,  or 
land  multispecies  finfish  until  May  1. 
1994.  by  submitting  a  1993  permit 
application. 

id)  Condition  Vessel  owners  who 
apply  for  a  permit  under  this  section 
must  agree  as  a  condition  of  the  permit 
that  the  vessel  and  vessel's  fishing, 
catch,  and  pertinent  gear  (without 
regard  to  whether  such  fishing  occurs  in 
the  FEZ  or  landward  of  the  FEZ,  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken,  or  landed),  are 
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subject  to  all  requirements  of  this  part. 
The  vessel  and  all  such  fishing,  catch, 
and  gear  shall  remain  subject  to  all 
apphcable  state  or  local  requirements.  If 
a  requirement  of  this  part  and  a 
management  measure  required  by  state 
or  local  law  differ,  any  vessel  owner 
permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
reouirement. 

le)  Vessel  permit  application. 
Applicants  for  a  permit  under  this 
section  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  from  the  Regional  Director. 
The  application  must  be  signed  by  the 
owTier  of  the  vessel,  or  the  owner's 
authorized  representative,  and  be 
submitted  to  the  Regional  Director  at 
Ifast  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section.  Applicants  for  limited 
access  multispecies  permits  who  have 
not  been  notified  of  eligibility  by  the 
Regional  Director  shall  provide 
information  with  the  appHcation 
sufficient  for  the  Regional  Director  to 
determine  whether  the  vessel  meets  the 
eligibility  requirements  specified  under 
paragraph  (a)(l}  of  this  section. 
Applications  for  1994  Umited  access 
multispecies  permits  under  this  section 
will  not  be  accepted  after  December  31, 
1994.  Acceptable  forms  of  proof 
include,  but  are  not  Umited  to,  state 
weigh-out  records,  packout  forms, 
settlement  sheets,  grocery  receipts,  fuel 
receipts,  and  bridge  logs. 

(f)  Information  requirements.  (1)  In 
addition  to  applicable  information 
required  to  be  provided  by  paragraph  (e) 
of  this  setlion,  an  application  for  either 
a  limited  access  multispecies,  hook.- 
gear-only,  or  posscssion-limit-only 
permit  must  contain  at  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Director:  Vessel  name;  owner  name, 
mailing  address,  and  telephone  number; 
U.S.  Coast  Guard  documentation 
number  and  a  copy  of  vessel's  U.S. 
Coast  Guard  documentation  or,  if 
undocumented,  state  registration 
number  and  a  copy  of  the  state 
registration;  home  port  and  principal 
port  of  landing;  length;  gross  tonnage; 
net  tonnage;  engine  horsepower,  year 
the  vessel  was  built;  type  of 
construction;  type  of  propulsion; 
approximate  fish-hold  capacity;  t>'pe  of 
fishing  gear  used  by  the  vessel;  number 
of  crew;  permit  category;  if  the  owner  is 
a  corporation,  a  copy  of  the  Certificate 
of  Incorporation,  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 


shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  and  addresses  of  all  partners; 
if  there  is  more  than  one  owner,  names 
of  all  owmers  having  owmed  more  than 
a  25-percent  interest;  and  name  and 
signature  of  the  owoier  or  the  owner's 
authorized  representative. 

(2)  Applications  for  a  Umited  access 
multispecies  permit  must  also  contain 
the  following  information: 

(i)  The  engine  horsepower  of  the 
vessel  as  specified  in  the  vessel's  most 
recent  permit  appUcation  for  a  Federal 
Fisheries  Permit  before  May  1. 1994.  If 
the  engine  horsepower  was  changed  or 
a  contract  to  change  the  engine 
horsepower  had  been  entered  into  prior 
to  May  1,  1994  such  that  it  is  different 
from  that  stated  in  the  vessel's  most 
recent  appUcation  for  a  Federal 
Fisheries  Permit  before  May  1. 1994, 
sufficient  documentation  to  ascertain 
tlie  different  engine  horsepower. 
However,  the  engine  replacement  must 
be  completed  within  1-year  of  the  date 
of  when  the  contract  for  the  replacement 
engine  was  signed. 

Ui)  The  length,  gross  tonnage,  and  net 
tormage  of  the  vessel  as  specified  in  the 
vessel's  most  recent  permit  application 
for  a  Federal  Fisheries  Permit  before 
May  1,  1994.  If  the  length,  gross 
tonnage,  or  net  tonnage  was  changed  or 
a  contract  to  change  the  length,  gross 
tonnage  or  net  tonnage  had  been  entered 
into  prior  to  May  1, 1994  such  that  it  is 
different  from  that  stated  in  the  vessel's 
most  recent  appUcation  for  a  Federal 
Fisheries  Permit,  sufficient 
documentation  to  ascertain  the  different 
length,  gross  tonnage  or  net  tonnage. 
However,  the  upgrade  must  be 
completed  v^thin  1  year  of  the  date  of 
when  the  contract  for  the  upgrade  was 
signed. 

(iii)  If  the  vessel  owner  is  applying  to 
fish  under  the  Individual  DAS  program 
specified  in  this  section,  the  application 
must  include  such  election. 

(iv)  In  1995.  if  the  vessel  owner  is 
applying  to  fish  under  a  different  DAS 
program  than  was  assigned  for  1994.  the 
appUcation  must  include  such  election 
and  the  vessel  must  fish  only  in  that 
category  for  the  entire  year. 

(v)  For  1996  and  thereafter,  a  vessel, 
when  fishing  under  the  DAS  program, 
may  fish  only  under  the  DAS  program 
assigned  to  it  in  1995,  or  if  not  assigned 
in  1995,  the  DAS  program  assigned  to  it 
on  its  initial  permit  to  fish  under  the 
DAS  program.  However,  any  vessel  may 
elect  for  any  year  to  fish  under  a  hook- 
gear-only  permit  if  it  meets  the 
requirements  specified  in  paragraph  (b) 
of  this  section. 

(vi)  Begirming  on  September  1.  1994, 
if  the  vessel  is  a  combination  vessel,  or 


if  the  appUcant  elects  to  take  an 
Individual  DAS  allocation  or  to  use  a 
VTS  unit,  although  not  required,  a  copy 
of  the  vendor  installation  receipt  from  a 
NMFS-certified  VTS  vendor  as 
described  in  §  651.28(a). 

(g)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 
on  each  appUcation  form.  The 
appropriate  fee  must  accompany  each 
application;  if  it  does  not,  the 
application  wiU  be  considered 
incomplete  for  purposes  of  paragraph 
(h)  of  this  section. 

(h)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904  and  under 
paragraph  (a)l9)  of  this  section,  the 
Regional  Director  shall  issue  a  Federal 
multispecies  vessel  permit  within  30 
days  of  receipt  of  the  application  unless: 

(i)  The  applicant  has  failed  to  submit 
a  completed  appUcation.  An  appUcation 
is  complete  when  all  requested  forms, 
information,  documentation,  and  fees,  if 
applicable,  have  been  received  and  the 
applicant  has  submitted  all  appUcable 
reports  specified  at  §  651.7;  or 

(ii)  The  application  was  not  received 
by  the  Regional  Director  by  the 
deadlines  set  forth  in  paragraphs 
(aKl)(iii)  and  (p)  of  this  section;  or 

(iii)  The  applicant  and  applicant's 
vessel  failed  to  meet  all  eUgibility 
requirements  described  in  paragraph  (a) 
(1)  and  (2)  of  this  section;  or 

(iv)  The  appUcant  applving  for  a 
permit  for  a  combination  vessel,  electing 
to  participate  in  the  Individual  DAS 
program,  or  electing  to  use  a  VTS.  has 
failed  to  meet  all  of  the  VTS 
requirements  as  described  in  §  651.28; 
or 

(v)  The  appUcant  has  failed  to  meet 
any  other  application  requirements 
stated  in  this  part. 

(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Director  shall  notify  the 
appUcant  of  the  deficiency  in  the 
application.  If  the  appUcant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
appUcation  will  be  considered 
abandoned. 

(i)  Expiration.  Federal  fishing  permits 
must  be  renewed  aimually.  and  unless 
renewed  will  expire  upon  the  renewal 
date  specified  in  the  permit. 

(j)  Duration.  A  permit  is  vaUd  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  until  it 
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otherwise  expires,  or  ownership 
changes,  or  the  apphcant  has  failed  to 
report  any  change  in  the  information  on 
the  permit  apphcation  to  the  Regional 
Director  as  specified  in  paragraph  (m)  of 
this  section. 

(k)  Replacement.  Replacement 
permits,  for  an  otherwise  valid  permit, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the  o\N-ner 
or  authorized  representative,  stating  the 
need  for  replacement,  the  name  of  the 
vessel,  and  the  Federal  Fisheries  Permit 
number  assigned.  An  apphcation  for  a 
replacement  permit  will  not  be 
considered  a  new  apphcation.  An 
appropriate  fee  may  be  charged  for 
issuance  of  the  replacement  permit. 

(1)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  vessel  and 
owner  to  whom  it  is  issued. 

(m)  Change  in  application 
information.  Within  15  days  after  a 
change  in  the  information  contained  in 
an  application  submitted  under  this 
section,  a  written  notice  of  the  change 
must  be  submitted  to  the  Regional 
Director.  If  the  written  notice  of  the 
change  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 

(nj  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(o)  Display.  Any  permit  Issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(p)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

(q)  Limited  access  multispecies  permit 
renewal.  To  renew  or  apply  for  a  limited 
access  multispecies  permit  in  1995  and 
thereafter,  a  completed  application  must 
be  received  by  the  Regional  Director  by 
December  31  of  the  year  before  the 
permit  is  needed.  Failure  to  renew  a 
hmited  access  multispecies  permit  in 
any  year  bars  the  renewal  of  the  permit 
in  subsequent  years. 

(r)  Abandonment  or  voluntary 
relinquishment  of  limited  access 
multispecies  permits.  If  a  vessel's 
limited  access  multispecies  permit  is 
voluntarily  rehnquished  to  the  Regional 
Director,  or  abandoned  through  failure 
to  renew  or  othen^ise,  no  limited  access 
multispecies  permit  may  be  re-issued  or 
renewed  based  on  that  vessel's  history 
or  to  any  vessel  relying  on  that  vessel's 
history. 

(s)  Restriction  on  the  issuance  of 
limited  access  multispecies  permits  to 
vessels  qualifying  for  other  Federal 
limited  access  permits.  A  Umited  access 
multispecies  permit  may  not  be  issued 


to  a  vessel  or  its  replacement,  or  remain 
valid,  if  the  vessel's  permJt  or  fishing 
history  has  been  used  to  qualify  another 
vessel  for  another  Federal  fishery. 

§651.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
holding  a  valid  Federal  multispecies 
permit  under  this  part,  or  any  operator 
of  a  vessel  fishing  for  miultispecies 
finfish  in  the  EEZ  or  in  possession  of 
multispecies  finfish  in  or  har\'ested 
from  the  EEZ,  must  carry  on  board  a 
vaUd  operator's  permit  issued  under 
this  part. 

(b)  Operator  application.  Applicants 
for  a  permit  under  this  section  must 
submit  a  completed  permit  application 
on  an  appropriate  fonn  obtained  from 
the  Regional  Director.  The  application 
must  be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  apphcation  pursuant 
to  this  section. 

(c)  Condition.  Vessel  operators  who 
apply  for  an  operator's  permit  under 
this  section  must  agree  as  a  condition  of 
this  permit  that  the  operator  and 
vessel's  fishing,  catch,  and  pertinent 
gear  (without  regard  to  whether  such 
fishing  occurs  in  the  EEZ  or  landward 
of  the  EEZ,  and  without  regard  to  where 
such  fish  or  gear  are  possessed,  taken, 
or  landed),  are  subject  to  all 
requirements  of  this  part  while  fishing 
in  the  EEZ  or  on  board  a  vessel 
permitted  under  §651.4.  The  vessel  and 
all  such  fishing,  catch,  and  gear  will 
remain  subject  to  all  applicable  state  or 
local  requirements.  Further,  such 
operators  must  agree  as  a  condition  of 
this  permit  that  if  the  permit  is 
suspended  or  revoked  pursuant  to  15 
CFR  part  904.  the  operator  cannot  bo  on 
board  any  fishing  vessel  issued  a 
Federal  Fisheries  Permit  or  any  vessel 
subject  to  Federal  fishing  regulations 
while  the  vessel  is  at  sea  or  engaged  in 
offloading.  If  a  requirement  of  this  part 
and  a  management  measure  required  by 
state  or  local  law  differ,  any  operator 
issued  a  permit  under  this  part  must 
comply  with  the  more  restrictive 
reauirement. 

(d)  Information  requirements.  An 
applicant  must  provide  at  least  all  the 
following  Information  and  any  other 
information  required  by  the  Regional 
Director:  Name,  maiUng  address,  and 
telephone  number;  date  of  birth;  hair 
color;  eye  color;  height;  weight;  social 
security  number  (optional)  and 
signature  of  the  applicant.  The  applicant 
must  also  provide  two  color  passport- 
size  photographs. 


(e)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
adminisL'-ative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOA.\  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  on  each  application  form.  The 
appropriate  fee  must  accompany  each 
apphcation;  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section. 

(f)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  shall  issue  an 
operator's  permit  within  30  days  of 
receipt  of  a  completed  application  if  the 
criteria  specified  herein  are  met.  Upon 
receipt  of  an  incomplete  or  improperly 
executed  apphcation,  the  Regional 
Director  will  notify  the  applicant  of  the 
deficiency  in  the  apphcation.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Expiration.  Federal  operator 
permits  must  be  renewed  annually,  and 
unless  renewed  will  expire  upon  the 
renewal  date  specified  in  the  permit. 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  the  applicant  has  failed  to 
report  a  change  In  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  operator 
permit  number  assigned.  An  applicant 
for  a  replacement  permit  must  also 
provide  two  color  passport-size  photos 
of  the  applicant.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

(j)  transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable  A 
permit  is  valid  only  for  the  person  to 
whom  it  is  issued. 

(k)  Change  in  application 
information.  Notice  of  a  change  in  the 
permit  holder's  name,  address,  or 
telephone  number  must  be  submitted  in 
writing  to,  and  received  by,  the  Regional 
Director  within  15  days  of  the  change  in 
information.  If  written  notice  of  the 
change  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 
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(1)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  Federally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offloading. 
Procedures  governing  enforcement 
related  permit  sanctions  and  denials  are 
found  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility:  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  vahd  operator's 
permit  issued  under  this  section. 

§  651 .8    Dealer  permtts. 

(a)  All  dealers  must  have  been  issued 
and  have  in  their  possession  a  valid 
permit  issued  under  this  part. 

(b)  Dealer  application.  .AppUcanfs  for 
a  permit  under  this  section  must  submit 
a  completed  appUcation  on  an 
appropriate  form  provided  by  the 
Regional  Director.  The  application  must 
be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  upon 
which  the  applicant  desires  to  have  the 
permit  made  effective.  The  Regional 
Director  will  notify  the  apphcant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Information  requirements. 
Apphcationa  must  contain  at  least  the 
following  information  and  any  other 
information  required  by  the  Regional 
Director-  Company  name,  place(s)  of 
business,  mailing  address(es)  and 
telephone  numbeHs);  owner's  name; 
dealer  permit  number  (if  a  renewal);  and 
name  and  signature  of  the  person 
responsible  for  the  truth  and  accuracy  of 
the  report.  If  the  dealer  is  a  corporation, 
a  copy  of  the  certificate  of  Lncorpuration 
must  be  included  with  the  apphcation. 
If  a  partnership,  a  copy  of  the 
Partnership  Agreement  and  the  names 
and  addresses  of  all  partners  must  bo 
included  with  the  application. 

(d)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  requir^^d  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application;  if  it  does  not,  the 
application  will  be  considered 


incomplete  for  purposes  of  paragraph  (e) 
of  this  section. 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904.  the 
Regional  Director  will  issue  a  permit  at 
any  time  during  the  fishing  year  to  an 
apphcant  unless  the  applicant  has  failed 
to  submit  a  completed  application.  An 
apphcation  is  complete  when  all 
requested  forms,  information,  and 
docximentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  in 
§  651.7(a).  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency  in 
the  application.  If  the  apphcant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(0  Expiration.  Federal  dealer  permits 
must  be  renewed  annually,  and  unless 
renewed,  will  expire  upon  the  renewal 
date  specified  In  the  permit. 

(g)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  m.odified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
change  in  the  information  on  the  permit 
application  to  the  Regional  Director  as 
required  by  paragraph  (j)  of  this  section. 

(n)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  dealer 
p>ermit  number  assigned.  An  apphcation 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

fi)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  vahd  only  for  the  person  to 
whom,  or  other  business  entity  to 
which,  it  is  issued. 

(j)  Change  in  application  information. 
Within  15  days  after  a  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  a  written 
report  of  the  change  must  be  submitted 
to,  and  received  by.  the  Regional 
Director.  If  written  notice  of  the  change 
in  information  is  not  received  by  the 
Regional  Director  within  15  days,  the 
permit  is  void. 

(k)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(1)  Display.  Any  permit,  or  a  valid 
duplicate  thereof,  issued  under  this  part 
must  be  maintained  in  legible  condition 
and  displayed  for  inspection  upon 
request  by  any  authorized  officer. 

(m)  Federal  versus  state  requirements. 
If  a  requirement  of  this  part  differs  from 


a  fisheries  management  measure 
required  by  state  law.  any  dealer  issued 
a  Federal  dealer  permit  must  comply 
with  the  more  restrictive  requirement, 
(n)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

§  651 .7    Recordkeeping  and  reporting. 

(a)  Dealers. — (1)  Weekly  report. 
Dealers  must  send  by  mail,  to  the 
Regional  Director,  or  official  designee, 
on  a  weekly  basis,  on  forms  supplied  by 
or  approved  by  the  Regional  Director,  a 
report  of  fish  purchases.  If  authorized  in 
writing  by  the  Regional  Director,  dealers 
may  submit  reports  electronically  or 
through  other  media.  The  following 
information  and  any  other  information 
required  by  the  Regional  Director  must 
be  provided  in  the  repxjrt:  name  and 
mailing  address  of  dealer;  dealer 
number;  name  and  permit  number  of  the 
vessels  from  which  fish  are  landed  or 
received;  dates  of  purchases;  pounds  by 
species;  price  by  species;  and  port 
landed.  If  no  fish  are  purchased  during 
the  week,  a  report  so  statmg  must  be 
submitted. 

(2)  Annual  report.  All  persons 
required  to  submit  reports  under 
paragraph  (a)(1)  of  this  setiion  are 
required  to  complete  the  "Emplp>Tnent 
Data"  section  of  the  Annual  Processed 
Products  Reports:  completion  of  the 
other  sections  on  that  form  is  voluntary. 
Reports  must  be  submitted  to  the 
address  supplied  by  the  Regional 
Director. 

(3)  Inspection.  Upon  request  by  an 
authorized  officer  or  by  an  employee  of 
NMFS  designated  by  the  Regional 
Director  to  make  such  inspections,  the 
dealer  must  make  permanently  a\ailable 
for  inspection,  copies  of  the  required 
reports  that  have  been  submitted, 
should  have  been  submitted,  or  the 
records  upon  which  the  reports  were 
based. 

(4)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  be  available  for  review  for  1  vear 
after  the  date  of  the  last  entry  on  the 
report.  The  dealer  must  retain  such 
reports  and  records  at  its  principal  place 
of  business. 

(5)  Submitting  reports.  Reports  must 
be  sent  and.  if  mailed,  postmarked 
within  3  days  after  the  end  of  each 
reporting  week.  Each  dealer  will  be  sent 
forms  and  instructions,  including  the 
address  to  which  to  submit  reports, 
shortly  after  receipt  of  a  dealer  permit. 

fb)  Vessel  owners. — (1)  Fishing  log 
reports.  The  owner  of  any  vessel  issued 
a  Federal  multispecies  permit  under 
§  651.4  must  maintain,  on  board  the 
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vessel,  and  submit  an  accurate  daily 
fishing  log  for  all  fishing  trips, 
regardless  of  species  fished  for  or  taken, 
on  forms  supplied  by  or  approved  by 
the  Regional  Director.  If  authorized  in 
writing  by  the  Regional  Director,  vessel 
owners  may  submit  reports 
electronically,  for  example,  using  the 
VTS,  or  through  other  media.  The 
following  information  and  any  other 
information  required  by  the  Regional 
Director  must  be  provided:  Vessel  name, 
U.S.  Coast  Guard  documentation 
number  (or  state  registration  number  if 
undocumented),  and  permit  number; 
date/time  sailed;  date/time  landed;  trip 
type;  number  of  crew;  number  of  anglers 
(if  a  charter  or  party  boat);  gear  fished; 
quantity  and  size  of  gear;  mesh/ring 
size;  chart  area  fished;  average  depth; 
latitude/longitude  (or  loran  station  and 
botirings);  total  hauls  per  area  fished; 
average  tow-time  duration;  pounds,  by 
species,  of  all  species  landed  or 
discarded;  dealer  permit  number;  dealer 
name;  date  sold;  port  and  state  landed; 
and  vessel  operator's  name,  signature, 
and  operator  permit  number. 

(2)  When  to  fill  in  the  log.  Such  log 
reports  must  be  filled  in,  except  for 
information  required  but  not  yet 
ascertainable,  before  offloading  has 
begun.  At  the  end  of  a  fishing  trip,  all 
information  In  paragraph  (b)(1)  of  this 
section  must  be  filled  in  for  each  fishing 
trip  before  starting  the  next  fishing  trip. 

l3)  Inspection.  Owners  and  operators 
shall,  immediately  upon  request,  make 
the  fishing  log  reports  currently  in  use 
or  to  be  submitted  available  for 
inspection  by  an  authorized  officer,  or 
by  an  em.ployee  of  NMFS  designated  by 
the  Regional  Director  to  make  such 
inspections,  at  any  time  during  or  after 
a  trip. 

(4J  Record  retention.  Copies  of  fishing 
log  reports  must  be  retained  and 
available  for  review  for  1  year  after  the 
date  of  the  last  entry  on  the  report. 

(5)  Submitting  reports.  Fishing  log 
reports  must  be  received  or  postmarked, 
if  mailed,  within  15  days  after  the  end 
of  the  reporting  month.  Each  owner  will 
be  sent  forms  and  instructions, 
including  the  address  to  which  to 
submit  reports,  shortly  after  receipt  of  a 
Federal  Fisheries  Permit.  If  no  fishing 
trip  is  made  during  a  month,  a  report  so 
stating  must  be  submitted. 

§651.8    Vesselidenttfication. 

(a)  Vessel  name.  Each  fishing  vessel 
subject  to  this  part  and  that  is  over  25 
ft  (7.6  m)  in  length  must  display  its 
name  on  the  port  and  starboard  sides  of 
its  bow  and.  if  possible,  on  its  stem. 

(b)  Official  number.  Each  fishing 
vessel  subject  to  this  part  that  is  over  25 
ft  (7.6  m)  in  length  must  display  its 


official  number  on  the  port  and 
starboard  sides  of  its  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck,  so 
as  to  be  visible  from  above  by 
enforcement  vessels  and  aircraft.  The 
official  number  is  the  U.S.  Coast  Guard 
documentation  number  or  the  vessel's 
state  registration  number  for  vessels  not 
required  to  be  documented  under  title 
46ofU.S.C. 

(c)  Numerals.  The  official  number 
must  be  permanently  affixed  in 
contrasting  block  Arabic  numerals  at 
least  18  inches  (45.7  cm)  in  height  for 
vessels  over  65  feet  (19.8  m),  and  at  least 
10  inches  (25.4  cm)  in  height  for  all 
other  vessels  over  25  ft  (7.6  m)  in  length. 

(d)  Duties  ofovMier  and  operator.  The 
owner  and  oj)erator  of  each  vessel 
subject  to  this  part  shall: 

(1)  Keep  the  vessel  name  and  official 
number  clearly  legible  and  in  good 
repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  an  enforcement  vessel  or 
aircraft. 

§651.9    Prohibitions. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  holding  a 
valid  Federal  multispecies  vessel  permit 
issued  under  this  part,  issued  a  permit 
under  §  651 .5  or  a  letter  under 
§  651.4(a)(8)(v),  to  do  any  of  the 
following: 

(1)  Possess  or  land  multispecies 
finfish  smaller  than  the  minimui-n  size 
as  specified  in  §  651.23. 

(2)  Fail  to  comply  in  an  accurate  and 
timely  fashion  with  the  log  report, 
reporting,  record  retention,  inspection, 
and  other  requirements  of  §  651.7(b). 

(3)  Fish  for.  possess,  or  land 
multispecies  finfish  unless  the  operator 
of  the  vessel  has  been  issued  an 
operator's  pennit  under  §651.5,  and  a 
valid  permit  is  on  board  the  vessel. 

(4)  Fail  to  report  to  the  Regional 
Director  \vithin  15  days  any  change  in 
the  information  contained  in  the  pennit 
application  as  required  under  §  651. 4(m) 
or§651.5(k). 

(5)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§651.8. 

(6)  Sell,  transfer,  or  attempt  to  sell  or 
transfer  to  a  dealer  any  multispecies 
finfish  unless  the  dealer  has  a  vahd 
Federal  Dealer's  Permit  issued  under 
§651.6. 

(7)  Land,  offload,  remove,  or 
otherwise  transfer  or  attempt  to  land, 
offload,  remove,  or  otherwise  transfer 
multispecies  finfish  or  fish  from  one 


vessel  to  another  vessel  or  other  fioating 
conveyance. 

(8)  Refuse  or  fail  to  cany  an  observer 
if  requested  to  do  so  by  the  Regional 
Director. 

(9)  Interfere  with  or  bar  by  command, 
impediment,  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
conducting  his  or  her  duties  aboard  a 
vessel. 

(10)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  specified  in 
§651.31. 

(11)  Land  haddock  from,  or  possess 
haddock  on  board,  a  sea  scallop  dredge 
vessel  as  specified  in  §  651.27(b)(1). 

(12)  Land,  or  possess  on  board  a 
vessel,  more  than  500  lbs  (226.8  kg)  of 
haddock,  as  specified  in  §  651.27(b)(2) 
or  violate  anv  of  the  other  provisions 
specified  in  §  651.27(b)(2). 

(13)  Fish  with.  set.  haul  back,  possess 
on  board  a  vessel,  or  fail  to  remove  from 
all  waters,  a  sink  gillnet  during  the 
times  specified  in  §  651.32(b). 

fb)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
limited  access  permit  under  §  651.4(a) 
or  a  letter  under  §  651.4(a)(8)(v).  to  do 
any  of  the  following: 

(1)  Possess  or  land  more  than  500  lbs. 
(226.8  kg)  of  regulated  species  per  trip 
after  using  up  the  vessel's  annual  DAS 
allocation  or  when  not  participating 
under  the  DAS  program  pursuant  to 
§651.22. 

(2)  If  required  to  have  a  VTS  unit  as 
specified  in  §  651.28(a)  or  §  651.29(a): 

(i)  Fail  to  have  a  certified,  operational, 
and  functioning  VTS  unit  that  meets  the 
specifications  of  §  651.28(a)  on  board 
the  vessel  at  all  times. 

(ii)  Fail  to  comply  with  the 
notification,  replacement,  or  any  other 
requirements  regarding  VTS  usage  as 
specified  in  §  651.29(a). 

(3)  Combine,  transfer,  or  consolidate 
DAS  allocations. 

(4)  Fish  for,  possess,  or  land 
multispecies  finfish  with  or  from  a 
vessel  that  has  had  the  horsepower  of 
such  vessel  or  its  replacement  upgraded 
or  increased  in  excess  of  the  limitations 
specified  in  §651.4(a)(5)(i). 

(5)  Fish  for,  possess,  or  land 
multispecies  finfish  with  or  from  a 
vessel  that  has  had  the  length,  gross 
registered  tonnage,  or  net  tonnage  of 
such  vessel  or  its  replacement  increased 
or  upgraded  in  excess  of  limitations 
specified  in  §651  4(a)(5)(ii). 

(6)  Fail  to  comply  with  any 
requirement  regarding  the  DAS 
notification  as  specified  in  §651.29. 

(7)  If  not  fishing  under  the  VTS 
system,  fail  to  have  on  board  the  vessel 
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a  card  issued  by  the  Regional  Director, 
as  specified  in  §65 1.29(b). 

(8)  Fail  to  notify  that  a  vessel  is 
participating  in  the  DAS  program  as 
specified  in  §65 1.29(b). 

(9)  Fail  to  comply  with  the  other 
methods  of  notification  requirements, 
including  a  call-in  system  as  specified 
ia  §651, 29(c),  if  required  by  the 
Regional  Director. 

(10)  Fail  to  provide  notification  of  the 
beginning  or  ending  of  a  DAS  before 
leaving  port  or  before  returning  to  port, 
as  required  under  §  651.29  (b)  or  (c). 

(c)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  opei-ating  a  vessel  issued  a 
hook  gear-only  permit  under  §  651.4(b) 
to  fish  with,  set,  or  haul  back  more  than 
4,500  rigged  hooks  per  day,  or  to 
possess  on  bo,ird  a  vessel  more  than 
4.500  rigged  hooks  while  the  vessel,  and 
persons  on  the  vessel,  are  in  possession 
of  or  landing  more  than  500  lbs.  (226.8 
kg)  of.  or  fishing  for  regulated  species. 

(d)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
possession- limit-only  permit  under 

§  651.4(c)  to  possess  or  land  per  trip 
more  than  500  lbs  (226,8  kgj  of 
regulated  species. 

(e)  In  addition  to  the  general 
prohibitions  sp>ecified  in  §  620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a)  through  (d)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Fish  for,  possess,  or  land 
multispecies  finfish  unless: 

(i)  The  muhispecies  finfish  wero 
being  fished  for  or  harvested  by  a  vessel 
holding  a  valid  Federal  multispecies 
p)ermit  under  this  part,  or  a  letter  under 
§  651 .4(a)(8)(v).  and  the  operator  on 
board  such  vessel  has  been  issued  an 
operator's  permit  under  §651.5  and  has 
a  vaUd  permit  on  board  the  vessel; 

(ii)  The  multispecies  finfish  were 
harvested  by  a  vessel  not  issued  a 
Federal  multispecies  permit  that  fishes 
for  multispecies  finfish  exclusively  in 
state  waters;  or 

(iii)  The  multispecies  finfish  were 
harvested  by  a  recreational  fishing 
vessel. 

(2)  Possess  or  land  regulated  species 
in  excess  of  500  lbs  (226.8  kg)  per  trip 
on  or  af^er  May  1,  1994,  as  specified  in 
§651.27  unless: 

(i)  The  multispecies  finfish  were 
harvested  by  a  vessel  that  has  been 
issued  a  limited  access  permit  under 
§  651.4(a),  a  hook-gear-only  permit 
under  §  651.4(b),  or  a  letter  under 
§651.4(a)(8)(v);or 


(ii)  The  regulated  species  were 
harvested  by  a  vessel  that  qualifies  for 
the  exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(3)  Land,  offload,  cause  to  be 
offloaded,  sell,  or  transfer;  or  attempt  to 
land,  offload,  cause  to  be  offloaded,  sell, 
or  transfer  multispecies  finfish  from  a 
fishing  vessel,  whether  on  land  or  at  sea, 
as  an  o\vner  or  operator  without 
accurately  preparing  and  submitting,  in 
a  timely  fashion,  the  documents 
required  by  §  651.7,  unless  the 
multispecies  finfish  were  harvested  by  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(4)  Purchase  or  receive  multispecies 
fijifish,  or  attempt  to  purchase  or  receive 
multispecies  fiidSsh,  whether  on  land  or 
af  sea,  as  a  dealer  without  accurately 
preparing,  submitting  in  a  timely 
fashion,  and  retaining  the  documents 
required  by  §  651.7. 

(o)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove  or  otherwise  transfer 
multispecies  finfish  from  one  vessel  to 
another  vessel,  unless  both  vessels 
qualify  under  the  exception  specified  in 
paragraph  {e)(l)(ii)  of  this  section,  or 
unless  authorized  in  writing  by  the 
Regional  Director. 

(6)  Sell,  barter,  trade,  or  otherwise 
transfer;  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer  for  a  commercial 
purpose  any  multispecies  finfish  from  a 
trip  unless  the  vessel  is  holding  a  valid 
Federal  multispecies  permit  under  this 
part,  or  a  letter  under  §  651 .4(a)(8)(v),  or 
the  multispecies  finfish  were  harvested 
by  a  vessel  without  a  Federal 
multispecies  permit  that  fishes  for 
multispecies  finfish  exclusively  in  state 
waters. 

(7)  Purchase,  possess,  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose  in  the  capacity  of 

a  dealer,  multispecies  finfish  taken  from 
a  fishing  vessel,  unless  in  possession  of 
a  valid  dealer  permit  issued  under 
§651.6;  except  that  this  prohibition 
does  not  apply  to  multispecies  finfish 
taken  from  a  vessel  that  quahfies  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(8)  Piirchase,  possess,  or  receive  for 
commercial  purposes  multispecies 
finfish  caught  by  a  vessel  other  than  one 
holding  a  valid  Federal  multispecies 
permit  under  this  part,  or  a  letter  under 
§  651.4(a)(8)(v),  unless  the  multispecies 
finfish  were  harvested  by  a  vessel  that 
quahfies  for  the  exception  specified  in 
paragraph  (e)(l)(ii)  of  this  section. 

(9)  To  be  or  act  as  an  operator  of  a 
vessel  fishing  for  or  possessing 
multispecies  finfish  in  or  from  the  EEZ, 


or  holding  a  Federal  multispecies 
permit  under  this  part  without  having 
been  issued  and  possessing  a  valid 
operator's  permit  issued  under  §  651.5. 

(10)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  a 
NMFS-approved  observer  aboard  a 
vessel. 

(11)  Make  any  false  statement,  oral  or 
WTitten,  to  an  authorized  officer  or 
employee  of  NMFS,  concerning  the 
taking,  catching,  han'esting,  landing, 
purchase,  sale,  or  transfer  of  any 
multispecies  finfish. 

(12)  Make  any  false  statement  in 
connection  with  an  apphcation  under 
§§  651.4  or  651.5  or  on  any  report 
required  to  be  submitted  or  maintained 
under  §651.7. 

(13)  Tamper  with,  damage,  destroy, 
alter,  or  In  any  way  distort,  render 
useless,  inoperative,  ineffective,  or 
inaccurate  the  VTS,  VTS  unit,  or  VTS 
signal  required  to  be  installed  on  or 
transmitted  by  vessel  owners  or 
operators  required  to  use  a  VTS  by  this 
part. 

(14)  Fish  with  or  possess  within  the 
areas  described  in  §  651.20(a)(1)  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(a)(2),  unless  the 
vessel  is  exempted  under  §  651.20(a)(3) 
or  (a)(4),  or  unless  the  vessel  qualifies 
for  the  exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(15)  Fish  with  or  possess  within  the 
area  described  in  §  651.20(b)(1)  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(b)(2),  unless  the 
vessel  qualifies  for  the  exception 
specified  in  paragraph  {e)(l)(ii)  of  this 
section. 

(16)  Fish  with  or  possess  within  the 
area  described  in  §  651.20(c)(1),  nets  of 
mesh  smaller  than  the  minimum  size 
speciCfhi  in  §  651.20(c)(2),  unless  the 
vessel  possesses  no  more  regulated 
species  than  the  possession  hmit 
specified  in  §  651.27(a),  or  unless  the 
nonconforming  mesh  is  stowed  in 
accordance  with  §  651.20(c)(4),  or 
unless  the  vessel  quahfies  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(17)  Fish  with  or  possess  within  the 
areas  described  in  §  651.20(d)(1),  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(d)(2),  unless  the 
vessel  possesses  no  more  regulated 
species  than  the  f)ossession  Umit 
specified  in  §  651.27(a),  or  unless  the 
nonconforming  mesh  is  stowed  in 
accordance  with  §  651.20(c)(4),  or 
unless  the  vessel  qualifies  for  the 
exception  specified  In  paragraph 
(e)(l)(ii)  of  this  section. 

(18)  Enter  the  area  described  in 

§  651.21(a)  on  a  fishing  vessel  during  a 
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period  in  which  the  area  is  closed, 
except  as  specified  in  that  section. 

(19)  Fish  with,  set,  haul  back,  have  on 
board  a  fishing  vessel,  or  fail  to  remove 
sink  gillnet  gear  in  or  from  the  area 
specified  in  §  651.21(a)  during  the  time 
period  specified  in  §  651.21(a)(1). 

(20)  Enter  the  area  described  in 
§651. 21(b)  en  a  fishing  vessel  during 
the  time  period  specified  in 

§  651.21(b)(3),  except  as  specified  by 
§651.21(b)(4). 

(21)  Fish  in  the  area  described  in 

§  651.21(c),  if  the  area  has  been  closed 
as  p.'ovided  for  in  §  651.21(c),  except  as 
provided  by  §  651.21(c)(5). 

(22)  Fail  to  comply  with  the  gear- 
marking  requirements  of  §651.25. 

(23)  Import,  export,  transfer,  land,  or 
possess  regulated  species  that  are 
smaller  than  the  minimum  sizes  as 
specified  in  §  651.23,  unless  the 
regulated  species  were  harvested  from  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(24)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  lawful 
investigation  or  search  relating  fo  the 
enforcement  this  part. 

(25)  Fish  within  the  areas  described  in 
§  651.20(a)(4)  with  nets  of  mesh  smaller 
than  the  minimum  size  specified  in 

§  651.20(a)(2).  unless  the  vessel  is 
issued  and  possesses  on  board  the 
vessel  an  authorizing  letter  issued  under 
§651.20(a)(4m 

(26)  Violate  any  provisions  of  the 
Cultivator  Shoals  Whiting  Fishery 
specified  in  §  651.20(a)(4). 

(27)  Fish  for,  land,  or  possess 
multispecies  finfish  harvested  by  means 
of  pair  trawling  or  with  pair  trawl  gear, 
except  under  the  provisions  of 

§  651.20(e),  or  unless  the  vessels  that 
engaged  in  pair  trawling  qualify  for  the 
exception  specified  in  paragraph 
{p)(l)!:i)  of  this  section. 

(28)  Fish  for,  harvest,  possess,  or  land 
in  or  from  the  EEZ  northern  shrimp, 
unless  such  shrimp  were  fished  for  or 


harvested  by  a  vessel  meeting  the 
requirements  specified  in 
§651.20(a)(3)(ii). 

(29)  Fail  to  comply  ^Nith  the 
requirements  as  specified  in 
§651. 20(a)(5). 

(30)  Fish  for  the  species  specified  in 

§  651.20  (e)  or  (f)  with  a  net  of  mesh  size 
smaller  than  the  applicable  mesh  size  by 
area  fished  specified  in  §  651.20,  or 
possess  or  land  such  species,  unless  the 
vessel  is  in  compliance  with  the 
requirements  specified  in  §651.20  (e)  or 
(f),  or  unless  the  vessel  qualifies  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(31)  Fish  with,  set,  haul  back,  possess 
on  board  a  vessel,  or  fail  to  remove  from 
the  EEZ,  a  sink  gillnet  during  the  times 
specified  in  §  651.32(b). 

(32)  Violate  any  provision  specified 
under  §651.29. 

(33)  Land  haddock  from,  or  possess 
haddock  on  board,  a  sea  scallop  dredge 
vessel  as  specified  in  §  651.27(b)(1). 

(34)  Land,  or  possess  on  board  a 
vessel,  more  than  500  lbs  (226.8  kg)  of 
haddock  in,  or  harvested  from,  the  EEZ 
as  specified  in  §  651.27(b)(2)  or  violate 
any  of  the  other  provisions  specified  in 
§  651.27(b)(2). 

(35)  To  purchase,  possess,  or  receive 
as  a  dealer,  or  in  the  capacity  of  a 
dealer,  regulated  species  from  a  vessel 
issued  a  federal  multispecies  permit  in 
excess  of  the  possession  limit  applicable 
to  8  vessel  as  specified  in  §651.27. 

(f)  It  is  unlawful  to  \iolate  any  other 
provision  of  this  part,  the  Magnuson 
Act,  or  any  regulation  or  permit  issued 
under  the  Magnuson  Act. 

(g)  Presumption.  The  possession  for 
sale  of  regulated  species  that  do  not 
meet  the  minimum  sizes  specified  in 
§651.23  for  sale  will  be  prima  facie 
evidence  that  such  regulated  species 
were  taken  or  imported  in  violation  of 
these  regulations.  Evidence  that  such 
fish  were  har\'ested  by  a  vessel  not 
issued  a  permit  under  this  part  and 
fishing  exclusively  within  state  waters 


will  be  sufficient  to  rebut  the 
presumption.  This  presumption  does 
not  apply  to  fish  being  sor.ed  on  deck. 

§  651.10    FacllKation  o(  ftntorc«mert. 

See  §  620.8  of  this  chapter. 
§651.11     PenartJes. 

See  §  620.9  of  this  chapter. 

Subpart  B — Management  Measures 

§  65 1 .20    Regulated  me$h  areas  and 
restrictkMU  on  geer  and  methods  o1  ftsMng. 

All  vessels  fishing  for,  harvesting, 
possessmg,  or  landing  multispecies 
finfish  in  or  from  the  EEZ  and  all 
vessels  holding  a  Federal  multispecies 
permit  under  this  part  must  comply 
with  the  follovfing  restrictions  on 
minimum  mesh  size,  gear,  and  methods 
of  fishing,  unless  othenvise  exempted  or 
prohibited. 

(a)  Gulf  of  Maine/Georges  Bank 
(GOM/GB)  regulateH  mesh  area.  (1)  Area 
definition.  The  Gulf  of  Maine/Georges 
BaJik  regulated  mesh  area  is  that  area: 

(i)  Bounded  on  the  east  by  the  U.S.- 
Canada maritime  boundary,  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (see  Figure  1 
to  Part  651): 

Gulf  of  Maine/Georges  Bank 
Regulated  Mesh  Area 


Point 

Latitude 

Longrtijde 

G1   

(') 
43''58'  N. 

42^53.1' N. 

42°3VN. 

4ri8.6'N. 

(') 

G2  

G3  

G4  

G5  

67">22'  W. 
67044. 4-  W. 
67^28.  VW. 
66''24.8'  W. 

'  The  inlersectKjn  of  the  shoreline  aid  the 
U.S. -Canada  marrtinie  txDundary  (southward 
along  the  irregular  US. -Canada  marrtime 
tXKjndary). 

(ii)  Bounded  on  the  south  by  straight 
fines  connecting  the  following  points  in 
the  order  stated: 


Point 

Latitude 

Longrtude 

Approximate  Loren  C  bearings 

G6 - 

40°55.5  K 

66^38'  W. 

5930-Y-30750  and 
9960-Y-43600 

G7 

40''45.5'  N. 

68°00'  W. 

996O-Y-435O0  and 

es'Dow. 

G8              — 

40'>37'  N. 

68°00'  W. 

9960-Y-43450  and 

eS'OOW. 

G9 - _ » 

40^30.5  N. 

eg^oo  w. 

G10 

40°50'N. 

sgooo'  w. 

Gil  „ - -.... 

40°50'  N. 

70°00'  W. 

G12 - 

70^0' W.' 

1  Northward  to  Its  intersection  with  the  shoreline  of  mainland  Massactujsetts. 


(2)  Mesh-size  restrictions.  Except  as 
provided  in  paragraphs  (a)(3)  through 
(5),  (e),  and  (f)  of  this  section,  the 


minimum  mesh  size  for  any  trawl  net, 
sink  gillnet,  Scottish  seine,  or  midwater 
trawl,  on  a  vessel,  or  used  by  a  vessel 


fishing  in  the  GOM/GB  regulated  mesh 
area,  shall  be  6  inches  (15.24  cm) 
diamond  or  square  mesh  throughout  the 
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entire  net.  This  restriction  does  not 
apply  to  nets  or  pieces  of  nets  smaller 
than  3  ft  (0.9  m)  x  3  f^  (0.9  m)  3  (9  .sq. 
ft  (0.81  m2)),  or  to  vessels  not  holding 
a  Federal  multispecies  permit  under  this 
part  and  that  are  fishing  exclusively  in 
state  waters. 

(3)  Small-mesh  exemption  area. 
Notwithstanding  the  provisions  of 
paragraph  (a)(2)  of  this  section,  a  vessel 
may  fish  with,  use,  or  possess  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  paragraph  (a)(2)  of  this 
section  in  the  GOM'GB  small  mesh 
e.xem.pUon  area,  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraphs  (a)(3)(i)  and  (li)  of  this 
section,  if  applicable.  The  GOM/GB 
small  mesh  exemption  area  is  defined  as 
the  area  between  the  territorial  sea  and 
the  straight  lines  connecting  the 
following  points  in  the  order  stated  (see 
Figure  1  to  Part  651); 

GOM/GB  Small-Mesh  Exemption 
Area 


GOM/GB  Small-Mesh  Exemption 
Area — Continued 


Po<nt 

Latitude 

Longrtude 

SMI  ... 

41-35'  N. 

70'-00'  W. 

SM2  ... 

4r35  N. 

69'40'  W. 

SM3  ... 

42049.5  N. 

69°40'  W. 

SM4  ... 

43'12N. 

69°00'  W. 

SM5  ... 

43°4r  N. 

ee^oc  w. 

G2  

43'58'  N. 

67°22-  W.;  (the 
U.S.-Canada 
mantme 
Boundary). 

Point 

Latitude 

Longitude 

G1  

{') 

0) 

'  Northward  along  the  irregular  U.S.-Canada 
maritime  boundary  to  the  shoreline. 

(i)  Possession  limit  exemption.  A 
vessel  may  not  possess  on  board  or  land 
per  trip  more  than  500  lbs.  (226.8  kg)  of 
regulated  species. 

(ii)  Northern  shrimp  exemption.  A 
vessel  holding  a  Federal  multispecies 
permit  under  this  part  that  is  fishing  for, 
harvesting,  possessing,  or  landing 
northern  shrimp,  and  a  vessel  fishing 
for,  harvesting,  or  possessing  northern 
shrimp  in  the  EEZ,  must  have  a  properly 
configured  and  installed  finfish 
excluder  device  in  any  net  used  to  fish 
for  or  harvest  northern  shrimp,  during 
the  northern  shrimp  season  as 
established  by  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC). 
The  northern  shrimp  season  is 
December  1  through  May  30,  or  as 
modified  by  the  ASMFC.  The  finfish 
excluder  device  must  be  configured  and 
installed  consistent  with  the  following 
specifications  (see  Figure  2  to  part  651) 
for  an  example  of  a  properly  configured 
and  installed  finfish  excluder  device): 

(A)  A  finfish  excluder  device  is  a  rigid 
or  semi-rigid  grate  consisting  of  parallel 
bars  of  not  more  than  1  inch  (2.54  cm) 
spacing  that  excludes  all  fish  and  other 
objects,  except  those  that  are  small 


enough  to  pass  between  its  bars  into  the 
codend  of  the  trawl. 

(B)  The  finfish  excluder  device  must 
be  secured  in  the  trawl,  forward  of  the 
codend,  in  such  a  manner  that  it 
precludes  the  passage  of  fish  or  other 
objects  into  the  codend  without  the  fish 
or  objects  having  first  passed  between 
the  bars  of  the  grate. 

(C)  A  fish  outlet  or  hole  must  be 
provided  to  allow  fish  or  other  objects 
that  are  too  large  to  pass  between  the 
bars  of  the  grate  to  pass  out  of  the  net. 
The  aftermost  edge  of  this  outlet  must 
be  at  least  as  wide  as  the  grate  at  the 
point  of  attachment.  The  fish  outlet 
must  extend  forward  from  the  grate 
toward  the  mouth  of  the  net. 

(D)  A  funnel  of  net  material  is  allowed 
in  the  lengthening  piece  of  the  net 
fcrv\ard  of  the  grate  to  direct  catch 
towards  the  grate. 

(4)  Cultivator  Shoal  whiting  (silver 
hake)  fishery  exemption  area. 
Notwithstanding  the  provisions  of 
paragraph  (a)(2)  of  this  section,  a  vessel 
may  fish  with,  use,  or  possess  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  paragraph  (a)(2)  of  this 
section  in  the  Cultivator  Shoal  whiting 
fishery  exemption  area,  if  the  vessel 
complies  with  the  requirements 
specified  in  paragraph  (a)(4)(i)  of  this 
section.  The  Cultivator  Shoal  whiting 
fishery  exemption  area  is  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (see  Figure  1 
to  part  651): 


Cultivator  Shoal  Whiting  Fishery  Exemption  Area 


Point 

Latitude 

Longitude 

Approximate 
Loran  coordinates 

CI 

42^10' N. 
41°25'N. 
41'>05'N. 
41°55'N. 
42°10'N. 

68^1  OW. 
68^45-  W. 
68°20'  W. 
67°40'  W. 
eSMO- W. 

13132         43970 

C2  _ 

13527         43767 

13495        43627 
13074         43861 
13132        43970 

(1)  Requirements.  Vessels  fishing  in 
this  fishery  must  have  on  board  an 
authorizing  letter  issued  by  the  Regional 
Director.  Vessel  owners  are  subject  to 
the  following  conditions: 

(A)  A  bycatch  limit  (as  defined  in 
§651.2)  not  to  exceed  500  lbs  (226.8  kg) 
of  regulated  species; 

(B)  A  minimum  mesh  size  of  2  Vz 
inches  (6.35  cm)  applied  to  the  first  160 
meshes  counted  from  the  terminus  of 
the  net; 

(C)  A  season  of  Juno  15  through 
October  31,  unless  otherwise  specified 
by  publication  of  a  notification  in  the 
Federal  Register. 


(ii)  Sea  sampling.  The  Regional 
Director  shall  conduct  periodic  sea 
sampUng  to  determine  if  there  is  a  need 
to  change  the  area  or  season 
designation,  and  to  evaluate  the  bycatch 
of  regulated  species,  especially 
haddock. 

(iii)  Annua]  review.  The  Council  shall 
conduct  an  annual  review  of  data  to 
determine  if  there  are  any  changes  in 
area  or  season  designation  necessary, 
and  to  make  the  appropriate 
recommendations  to  the  Regional 
Director  following  the  procedures 
specified  in  subpart  C  of  this  part. 


(5)  Stelhvagen  Bank/Jeffreys  Ledge 
(SB/fL)  juvenile  protection  area.  During 
the  period  March  1  through  July  31  of 
each  year,  the  minimum  mesh  size  for 
nets  in  the  following  area  shall  be  6 
inches  (15.24  cm)  in  all  sink  gillnets  and 
6  inches  (15.24  cm)  square  mesh  in  the 
last  140  bars  of  the  codend  and 
extension  piece  of  all  mobile  net  gear. 

(i)  The  Stellwagen  Bank/Jeffreys 
Ledge  juvenile  protection  area  is 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated  (see 
Figure  1  to  Part  651): 
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Stellwagen  Bank  Juvenile  Protection  Area 


Point 

Latrtude 

Longitude 

Approximate 
Loran  coofdinates 

SB1   

••»■»•■•••••••■•*••>••■•••.••••••■■•*•■•■•■••••••••■••>••••■■■*••.>••.■•»>•............................. 

42°34.0'  N. 

70°23.5'  W. 

13737        44295 

SB2  

» » » 

42°28.8'  N. 

70^39  0'  W. 

13861        44295 

SB3  

» 

42°18.6'N. 

70°22.5'  W. 

13810        44209 

SB4  



42''05.5'  N. 

70°23.3'  W. 

13880        44135 

SB5 

,, 

42^11.0'  N. 

70'W.O'  W. 

13737        44135 

SB1   

42°34.0  N. 

70^3.5'  W. 

13737        44295 

Jeffreys  Ledge  Juvenile  Protection  Area 


Point 

Latitude 

Longitude 

Approximate 
Loran  coordtnales 

JL1 „ 

JL2 „ - „ „. 

JL3 ...t 

JL4 „.„ 

JL5 „ 

JL6 „ 

JL7 

JL1  

43°1 2.7  N. 
43°09.5'  N. 
42^57.0'  N. 
42'52.0'  N. 
42*=41.5'N. 
42'^.0'  N. 
42^55.2'  N. 
43^12.7'  N. 

70^00.^  W. 
70-08,0'  W. 
7C°08.0-  W. 
70^21.0  W. 
70°32.5'  W. 
70*^6.2'  W. 
70^00.0'  W. 
70'-00.0'  W. 

13369       44445 
13437         44445 
13512        44384 
13631        44384 
13752        44352 
13752        44300 
13474        44362 
13369        44445 

(ii)  Fishing  for  northern  shrimp  in  the 
SB/JL  juvenile  protection  area  is 
allowed  subject  to  the  requirements  of 
paragraph  (a)(3)(ii)  of  this  section, 
except  that  no  bycatch  of  regulated 
species  is  allowed  on  board  vessels 
participating  in  the  ncrthern  shrimp 
fishery  in  the  area  and  during  the  time 
period  specified  in  paragraph  (a)(5)  of 
this  section. 

(b)  Nantucket  Lightship  regulated 
mesh  area. — (1)  Area  definition.  The 
Nantucket  Lightship  regulated  mesh 
area  is  that  area  bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated  (see  Figure  1  to  Part 
651): 

nanftucket  lightship  regulated 
Mesh  Area 


Point 

Latitude 

Longitude 

NL1  

NL2 :._ 

NL3 

GIO  

40°5O'  M. 
40^3.7' N. 
40°22.7'  N. 
40^50' N. 
40'50'N. 

6S''40'  W. 
69^0"  W. 

eg^ocw. 

69°00'  W. 

NL1  

69^40' W. 

(2)  Mesh-size  restrictions,  (i)  For  1994, 
except  as  provided  in  paragraphs  (e)  and 
(f)  of  this  section,  the  minimum  mesh 
sizo  for  any  trawl  net,  sink  gillnet, 
Scottish  seine,  or  midwater  trawl,  on  a 
vessel,  or  used  by  a  vessel  fishing  in  the 
Nantucket  Lightship  regulated  mesh 
area,  shall  be  5V2  inches  (13.97  cm) 
diamond  or  square  mesh  throughout  the 
net.  This  n^striction  does  not  apply  to 
nets  or  pieces  of  nets  smaller  than  3  ft 
(0.9  m)  X  3  ft  (0.9  m)  (9  sq.  ft  (0.81  m^)). 

(ii)  For  1995  and  thereajfter,  e.xcept  as 
provided  in  paragraphs  (f)  and  (g)  of  this 
section,  the  minimum  mesh  size  for  any 


trawl  net,  sink  gillnet,  Scottish  seine,  or 
midwater  trawl,  on  a  vessel,  or  used  by 
a  vessel  Sshing  in  the  Nantucket 
Lightship  regulated  mesh  area,  shall  be 
SVz  inches  (13.97  cm)  diamond  mesh  or 
6  inches  (15.24  cm)  square  mesh 
throughout  the  net.  This  restriction  does 
not  apply  to  nets  or  pieces  of  nets 
smaller  than  3  ft  (0.9  ra)  X  3  ft  (0.9  m) 
(9  square  feet  (0.81  m^)). 

(c)  Southern  \ew  England  regulated 
mesh  area — (1)  Area  definition.  The 
Southern  New  England  regulated  mesh 
area  is  that  area  bounded  on  the  east  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (see  Figure  1 
Part  651): 

Southern  New  Engl^^nd  Regulated 
Mesh  Area 


Point 

Latitude 

Longitude 

G5 „ 

G6 

G7 

G3 „.. 

G9 

NL3 

NL2  

NL1  

Gil  

G12 ..._ 

41=18.6' N. 
40^55.5'  N. 
40=45.5  N. 
40=37' N. 
40'30.5'  N. 
40^.7-  N. 
40°18.7'  N. 
40°50'  N. 
40=50- N. 

66°24.8'  W. 
6€°38'  W. 
68^00'  W. 
68''00'  W. 

egtic  w. 

es^oo-  w. 

69''40' W. 
69^40' W. 
70^00' W. 
70'WW.i 

1  Northward  to  its  intersect.on  with  tt>e 
shoreline  ol  malnlarxJ  Massachusetts;  and  on 
the  west  t)y  a  line  njnning  from  ttie  shoreline 
along  72°30'  W.  longitude  to  the  outer  bound- 
ary of  the  EEZ. 

(2)  Mesh  size  restrictions,  (i)  For  1994, 
except  as  provided  in  paragraphs  (e)  and 
(f)  of  this  section,  the  minimum  mesh 
size  for  any  trawl  net.  sink  gillnet, 
Scottish  seine,  or  midwater  trawl,  in 
use,  or  available  for  use  as  described 


under  paragraph  {c)(4)  of  this  section,  by 
a  vessel  fishing  in  the  Southern  New 
England  regulated  mesh  area,  shall  be 
5V2  inches  (13.97  cm)  diamond  or 
square  mesh  throughout  the  net.  This 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  Federal 
multispecies  permit  under  §651.4  and 
are  fishing  exclusively  in  state  waters. 

(ii)  For  1995  and  thereafter,  except  as 
provided  in  paragraphs  (0  and  (g)  of  this 
section,  the  minimum  mesh  size  for  any 
trawl  net,  sink  gillnet,  Scottish  seine,  or 
midwater  trawl,  in  use,  or  available  for 
use  as  described  under  paragraph  (c)(4) 
of  this  section,  by  a  vessel  fishing  in  the 
Southern  New  England  regulated  mesh 
area,  shall  be  5'/^  inches  (13.97  cm) 
diamond  or  6  inches  (15.24  cm)  square 
mesh  throughout  the  net.  This 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  Federal 
multispecies  permit  under  §651.4  and 
are  fishing  exclusively  in  state  waters. 

(3)  Exemptions — (i)  Posf^ession  limit 
exemption.  Vessels  in  the  Southern  New 
England  regulated  mesh  area  may  fish 
with  or  possess  nets  of  mesh  size 
smaller  than  the  minimum  sizo 
sf)eciGed  in  paragraph  (c)(2)  of  this 
section,  provided  such  vessels  do  not 
possess  or  larid  per  trip  more  than  500 
pounds  (226.8  kg)  of  regulated  species. 

(ii)  Net  stowage  exemption.  Vessels 
possessing  more  than  500  lbs  (226  8  kg) 
of  regulated  species  may  have  nets  with 
mesh  less  than  the  minimum  size 
specified  in  paragraph  {c)(2)  of  this 
section,  provided  that  the  net  is  stowed 
and  is  not  available  for  immediate  use 
in  accordance  with  paragraph  (c)(4)  of 
this  section. 
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(4)  Net  stowage  requirements.  Except 
as  provided  in  paragraphs  (c)(3)(i)  and 
(d)(3)(i)  of  this  section,  a  vessel  holding 
a  valid  Federal  multispecies  permit 
under  this  part  and  fishing  in  the 
Southern  New  England  or  Mid-Atlantic 
regulated  mesh  areas  may  not  have 
available  for  immediate  use  any  net.  or 
any  piece  of  a  net.  not  meeting  the 
requirements  specified  in  paragraphs 
(c)(2)  and  (d)(2)  of  this  section.  A  net 
that  conforms  to  one  of  the  following 
specifications  and  that  can  be  shown 
not  to  have  been  in  recent  use  is 
considered  to  be  not  "available  for 
immediate  use": 

(i)  A  net  stowed  below  deck. 
pro\ided: 

(A)  It  is  located  below  the  main 
working  deck  from  which  the  net  is 
deployed  and  retrieved; 

(B)  The  towing  wires,  including  the 
"leg"  wires,  are  detached  from  the  net; 
and 

(C)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference;  or 

(ii)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(A)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference; 

(B)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

(C)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  or 

(iii)  A  net  that  is  on  a  reel  and  is 
covered  and  secured,  provided: 

(A)  The  entire  surface  of  the  net  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  bound; 

(B)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  and 

(C)  The  codend  is  removed  from  the 
net  and  stored  below  deck,  or 

(iv)  Nets  that  are  secured  in  a  marmer 
authorized  in  writing  by  the  Regional 
Director. 

(d)  Mid-Atlantic  regulated  mesh 
area. — (1)  Area  definition.  The  Mid- 
Atlantic  regulated  mesh  area  is  that  area 
bounded  on  the  east  by  a  line  running 
from  the  shoreline  along  72°30'  west 
longitude  to  the  intersection  of  the  outer 
boundary  of  the  EEZ  (see  Figure  1). 

(2)  Mesh-size  restrictions.  Except  as 
provided  in  paragraphs  (e)  and  (f)  of  this 
section,  the  minimum  mesh  size  for  any 
trawl  net,  sink  gillnet.  Scottish  seine,  or 
niidwater  trawl,  in  use,  or  available  for 
use  as  described  under  paragraph  (c)(4) 
of  this  section,  by  a  vessel  fishing  in  the 
Mid-Atlantic  regulated  mesh  area  shall 
be  that  specified  in  the  summer 
f.ounder  regulations  at  50  CFR 
625.24(a).  This  restriction  does  not 
apply  to  vessels  that  have  not  been 
issued  a  multispecies  finfish  permit 
under  §  651.4  and  are  fishing 
exclusively  in  state  waters. 

(3)  Exemptions — (i)  Possession  limit 
exemption.  Vessels  in  the  Mid-Atlantic 


regulated  mesh  area  may  fish  with  or 
possess  nets  of  mesh  size  smaller  than 
the  minimum  size  specified  in 
paragraph  (d)(2)  of  this  section, 
provided  such  vessels  do  not  possess  or 
land  per  trip  more  than  500  lbs  (226.8 
kg)  of  regulated  species. 

(ii)  Net  stowage  exemption.  Vessels 
possessing  more  than  500  lbs  (226.8  kg) 
of  regulated  species  may  have  nets  with 
mesh  less  than  the  minimum  size 
specified  in  paragraph  (d)(2)  of  this 
section,  provided  that  the  net  is  stowed 
and  is  not  available  for  immediate  use 
in  accordance  with  paragraph  ic)(4)  of 
this  section. 

(e)  Midwater  trawl  gear  exception.  (1) 
For  regulated  mesh  areas  south  of  42°20' 
N.  latitude,  fishing  for  Atlantic  herring 
or  blueback  herring,  mackerel,  and 
squid  may  take  place  throughout  the 
fishing  year  with  midwater  trawl  gear  of 
mesh  size  less  than  the  applicable 
minimum  size,  provided  that: 

(i)  Midwater  trawl  gear  is  used 
exclusively; 

(ii)  The  vessel  deploying  midwater 
gear  is  issued  an  authorizing  letter  by 
the  Regional  Director; 

(iii)  The  authorizing  letter  is  on  board 
the  vessel;  and 

(iv)  The  bycatch  does  not  exceed  500 
pounds  (226.8  kg)  of  regulated  species. 

(2)  For  regulated  mesh  areas  north  of 
42''20'  N.  latitude,  fishing  for  Atlantic 
herring  or  blueback  herring  and  for 
mackerel  may  take  place  throughout  the 
fishing  year  with  midwater  trawl  gear  of 
mesh  size  less  than  the  regulated  size, 
provided  that  the  requirements  of 
paragraphs  (f)(l)(i)  through  (iv)  of  this 
section  are  met. 

(f)  Purse  seine  gear  exception  Fishing 
for  Atlantic  herring  or  blueback  herring, 
mackerel,  and  menhaden  may  take  place 
throughout  the  fishing  year  with  purse 
seine  gear  of  mesh  size  less  than  the 
regulated  size,  pro\ided  that: 

(1)  Purse  seine  gear  is  used 
exclusively; 

(2)  The  vessel  deploying  the  purse 
seine  gear  is  issued  an  authorizing  letter 
by  the  Regional  Director; 

(3)  The  authorizing  letter  is  on  board 
the  vessel;  and 

(4)  The  bycatch  of  regulated  species 
does  not  exceed  500  lbs  (226.8  kg)  of 
regulated  species. 

(g)  Mesh  measurements.  Mesh  sizes 
are  measured  by  a  wedge-shaped  gauge 
having  a  taper  of  2  cm  in  8  cm  and  a 
thickness  of  2.3  mm,  inserted  into  the 
meshes  under  a  pressure  or  pull  of  5  kg. 
The  mesh  size  will  be  the  average  of  the 
measurements  of  any  series  of  20 
consecutive  meshes.  The  mesh  in  the 
regulated  portion  of  the  net  will  be 
measured  at  least  five  meshes  away 


from  the  lacings,  running  parallel  to  the 
long  axis  of  the  net. 

(h)  Restrictions  on  gear  and  methods 
of  fishing. — (1)  Net  obstruction  or 
constriction.  A  fishing  vessel  shall  not 
use  any  device  or  material,  including, 
but  not  limited  to,  nets,  net 
strengtheners,  ropes,  lines,  or  chafing 
gear,  on  the  top  of  a  trawl  net,  except 
that  one  sphtting  strap  and  one  bull 
rope  (if  present),  consisting  of  line  and 
rope  no  more  than  3  inches  (7.62  cm)  in 
diameter,  may  be  used  if  such  splitting 
strap  and'or  bull  rope  does  not  constrict 
in  any  manner  the  top  of  the  Lrawl  net. 
"The  top  of  the  trawl  net"  means  the  50 
percent  of  the  net  that  (in  a  hypothetical 
situation)  would  not  be  in  contact  with 
the  ocean  bottom  during  a  tow  if  the  net 
were  laid  flat  on  the  ocean  floor.  For  the 
purpose  of  this  paragraph  (h)(1).  head 
ropes  shall  not  be  considered  part  of  the 
top  of  the  trawl  net. 

(2)  Mesh  obstruction  or  constriction. 
(i)  A  fishing  vessel  may  not  use  any 
mesh  configuration,  mesh  construction, 
or  other  means  on  or  in  the  top  of  the 
net,  as  defined  in  paragraph  (h)(1)  of 
this  section,  if  it  obstructs  the  meshes  of 
the  net  in  any  manner. 

(ii)  No  vessel  may  use  a  net  capable 
of  catching  multispecies  finfish  in 
which  the  bars  entering  or  exiting  the 
knots  twist  around  each  other. 

(3)  Pair  trawl  prohibition.  No  vessel 
may  fish  for  multispecies  finfish  while 
pair  trawling,  or  possess  or  land 
multispecies  finfish  that  have  been 
har\'ested  by  means  of  pair  trawling. 

§651.21    Closed  areas. 

(a)  Closed  j\rea  I.  (1)  No  fishing  vessel 
or  person  on  a  fishing  vessel  may  use. 
set,  haul  back,  fish  with,  or  have  on 
board  a  vessel  a  sink  gillnet  in  the  area 
known  as  Closed  Area  I.  defined  by 
paragraph  (a)(2)  of  this  section,  during 
the  months  of  February  through  May. 

(i)  The  use  of  other  gear  t\'pes  may  be 
prohibited  in  Closed  Ai^a  I  if  it  is 
determined  that  spawning  fish  are 
located  in  the  area. 

(ii)  A  determination  that  spawning 
fish  are  present  in  the  area  will  be  based 
upon  available  information,  such  as  sea 
sampUng  from  the  NMFS  Domestic  Sea 
Sampling  Program  or  from  state  agency 
sources,  research  surveys,  fishermen's 
reports,  and  any  other  source  of 
information. 

(iii)  The  determination  will  be  made 
by  the  Regional  Director,  with 
concurrence  from  the  Council,  and 
implemented,  following  the  procedures 
specified  in  subpart  C  of  this  part. 

(2)  Closed  Area  I  is  bounded  by  six 
straight  lines  coimecting  the  following 
points  in  the  order  stated  (see  Figure  3 
to  Part  651): 
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Point 

Latitude 

Longitude 

CM  

40°53'  N. 

68°53'  W. 

CI2  ....„ 

Al-aS'  N. 

es-ao'  W. 

CI3 

4r50'N. 

68°45'  W. 

CM 

Arso-N. 

eQ'OO-  W. 

C15 

41"'30'N. 

69''0O'  W. 

CI6 

ArSCN. 

69°23'  W.; 
and 

CI1  

40°53'  N. 

ea'SS'W. 

(b)  Closed  Area  II.  (1)  No  Bshing 
vessel  or  person  on  a  fishing  vessel  may 
fish  or  be  in  the  area  known  as  Closed 
Area  11,  as  defined  in  paragraph  (b)(2)  of 
this  section,  during  the  time  period 
specified  in  paragraph  (b)(3)  of  this 
section,  except  as  specified  in  paragraph 
(b)(4)  of  this  section  (see  Figure  3  to  Part 
651). 

(2)  Closed  Area  II  is  bounded  by  four 
straight  lines  connecting  the  following 
points  in  the  order  stated: 


Point 

Latitude 

Longitude 

cm  

ATOCN. 

67'^0'  W. 

Ctl2  

Aroo-N. 

66'-35  8'  W. 

G5  

4ri8.6N. 

66°24.8'  W.  (the 
U.S.-Canada 
Mantime 
Boundary) 

CII3  

42'"22'  N. 

67'>20'  W.  (the 
U.S.-Canada 
Maritime 
Boundary); 
and 

cm  

4r00N. 

67'^0'  W. 

(3)  Duration,  (i)  For  1994  and  1995.  no 
fishing  vessel  or  person  on  a  fishing 
vessel  may  fish  or  be  in  Closed  Area  II 
during  the  months  of  February  through 
May. 

(ii)  For  1996  and  after,  no  fishing 
vessel  or  person  on  a  fishing  vessel  may 
fish  or  be  in  Closed  Area  D  during  the 
months  of  January  through  June. 

(4)  Exceptions.  Paragraph  (b)(1)  of  this 
section  does  not  apply  to  persons  on 
fishing  vessels  or  fishing  vessels: 

(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters; 

(ii)  Fishing  with  or  using  dredges 
designed  and  used  to  take  scallops;  or 

(iii)  Seeking  safe  haven  from  storm 
conditions  in  w-aters  adjacent  to  the 
western  edge  of  the  closed  area.  Such 
fishing  vessels  may  transit  through  the 
closed  area  providing  that: 

(A)  Gale,  storm,  or  hurricane 
conditions  are  posted  for  the  area  by  the 
National  Weather  Service; 

(B)  Such  vessels  do  not  fish  in  the 
area; 

(C)  Fishing  gear  is  stowed  in 
accordance  with  paragraph  (c)(4)  of  this 
section;  and 

(D)  The  vessel  provides  notice  to  a 
patrolling  US.  Coast  Guard  aircraft  or 
vessel  in  the  vicinity  of  Georges  Bank  by 


high  frequency  radio  (2.182  kHz)  of  its 
intention  of  transitting  the  closed  area 
and  the  time  and  position  when  the 
vessel  enters  the  area  and  the  time  and 
position  when  the  vessel  exits  the 
closed  area. 

(5)  The  Regional  Director  may  open 
Closed  Area  II  to  fishing  prior  to  the 
scheduled  openings  in  paragraph  (b)(3) 
of  this  section  by  notification  in  the 
Federal  Register,  if  the  Regional 
Director  determines  that  concentrations 
of  spawning  fish  are  no  longer  in  the 
area. 

(c)  Nantucket  Lightship  Closed  Area. 
(1)  No  fishing  vessel  or  person  on  a 
fishing  vessel  may  fish  in  the  area 
known  as  the  Nantucket  Lightship 
Closed  Area,  defined  in  paragraph  (c)(2) 
of  this  section,  during  the  time  period 
specified  in  the  notification  provided 
under  paragraph  (c)(3)  of  this  section, 
except  as  specified  in  paragraph  (c)(5)  of 
this  section,  if  the  Regional  Director 
determines  that  the  NEFSC  spring 
standardized  bottom  trawl  survey  index 
of  age-2  yellowtail  flounder  is  12.0  or 
higher,  based  upon  the  number  of 
yellowtail  flounder  per  standardized 
tow. 

(2)  The  Nantucket  Lightship  Closed 
/Vrea  is  bounded  by  four  straight  lines 
connecting  the  following  points  in  the 
order  stated  (see  Figuj-e  3  to  Part  651); 


Point 

Latitude 

Longitude 

G10 

40°50'N. 
40«20'N. 
40°20'N. 
40o50'N. 

40^50' N. 

SQ^OO'  W. 

CN1     

eg^oc  w. 

CN2  „ 

CN3  

GIO 

70<'20'  W. 
70°2O'W.; 
and 

69°oa  W. 

(3)  Notification.  The  Regional  Director 
shall  provide  notification  of  the  closure 
through  publication  in  the  Federal 
Register. 

(4)  Duration.  The  area  shall  remain 
closed  until  the  end  of  June  of  the 
following  year. 

(5)  Exceptions.  The  closure  shall  not 
apply  to  persons  on  board  vessels  or 
fishing  vessels  fishing  with  or  using: 

(i)  Pot  gear  designed  and  used  to  take 
lobsters; 

(ii)  Dredge  gear  designed  and  used  to 
take  ocean  quahogs  or  surf  clams;  or 

(iii)  Hook-and-line  gear,  except  that 
possession  of  yellowtail  flounder  by 
persons  or  vessels  fishing  with  hook- 
and-line  gear  within  this  area  is 
prohibited. 

§651.22    Ettort-control  program  for  limited 
access  vessels. 

(a)  Beginning  on  May  1,  1994,  the 
owner  of  a  vessel  issued  a  limited  access 
permit  under  the  criteria  specified  in 
§  651.4(a),  unless  exempted  under 


§  651.22(d),  shall  be  subject  to  either  the 
Individual  DAS  program  as  specified  in 
paragraph  (b)  of  this  section  or  the  Fleet 
DAS  program  as  specified  in  paragraph 
(c)  of  this  section.  All  such  vessels  shall 
automatically  be  assigned  to  the  Fleet 
DAS  program  unless  the  vessel  owner 
elects  to  apply  for  the  Individual  DAS 
program  and  is  issued  a  limited  access 
permit  under  §  651.4(a).  or  the  vessel 
has  been  determined  to  be  a 
combination  vessel  and  the  vessel 
owner  has  elected  to  apply  for  a  limited 
access  permit  under  §  651.4(a).  Limited 
access  permits  will  indicate  the  program 
under  which  the  vessel  owner  will  fish. 

(b)  Individual  Days-atSea — (1) 
Eligibility,  (i)  Beginning  on  May  1,  1994, 
any  vessel_that  is  greater  than  45  ft  (13.7 
m)  in  length  and  ehgible  for  a  limited 
access  permit,  except  a  combination 
vessel,  may  elect  to  fish  under  the 
Individual  DAS  program  by  making 
such  election  at  the  time  of  application 
for  or  renewal  of  a  limited  access 
permit.  For  1996  and  thereafter,  the 
vessel  must  remain  in  the  DAS  program 
assigned  to  it  in  1995. 

(iij  The  vessel  owner  of  a  vessel  that 
has  been  determined  to  be  a 
combination  vessel  and  who  has 
applied  for  a  limited  access  permit 
under  §  651.4(a)  must  fish  under  the 
Individual  DAS  program. 

(2)  Criteria  for  determining  a  vessel's 
Individual  DAS.  The  initial  DAS 
assigned  to  a  vessel  for  purposes  of 
determining  that  vessel's  annual 
allocation  as  specified  in  paragraph 
rb)(3)  of  this  section  shall  be  calculated 
as  follows: 

(i)  Calculate  the  total  number  of  the 
vessel's  multispecies  DAS  for  the  years 
1988,  1989,  and  1990  based  on  data, 
information,  or  other  credible  evidence 
available  to  the  Regional  Director  at  the 
time  of  election  to  participate  under  the 
Individual  DAS  program.  Multispecies 
DAS  are  deemed  to  be  the  total  number 
of  days  the  vessel  was  absent  for  a  trip 
where  greater  than  10  percent  of  the 
vessel's  total  landings  were  comprised 
of  regulated  species,  minus  any  days  for 
such  trips  in  which  a  scallop  dredge 
was  used; 

(ii)  Exclude  the  year  of  least 
multispecies  DAS;  and 

(iii)  If  2  years  of  multispecies  DAS  are 
remaining,  average  those  years'  DAS,  or, 
if  only  1  year  remains,  use  that  vear's 
DAS. 

(3)  DAS  allocations,  (i)  Each  vessel 
participating  in  the  Individual  DAS 
program  shall  be  allocated,  annually, 
the  maximum  number  of  days  at  sea  it 
may  fish  in  the  multispecies  finfish 
fishery  according  to  the  criteria  and 
table  specified  in  paragraph  (b)(3)(ii)  of 
this  section.  A  vessel  that  has  declared 
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out  of  the  multispecies  finfish  fishery 
pursuant  to  the  provisions  of  §  651.29, 
or  has  used  up  its  allocated  DAS,  may 
le.^ve  port  ulthout  being  assessed  a  DAS 
as  long  as  it  does  not  possess  or  land 
more  than  the  possession  limit  of 
regulated  species  specified  under 
§  651.27(a)  and  complies  with  the  other 
requirements  of  this  part. 

(ii)  Annua/  DAS  aUocations.  Vessels 
fishing  under  the  Individual-DAS 
program  will  receive  and  be  subject  to 
annual  allocations  of  DAS  as  specified 
in  the  folloning  table.  These  allocations 
are  determined  by  reducing  the  vessel's 
Individual  DAS  as  calculated  under 
paragraph  (bK2)  of  this  section  by  10 
percent  each  year,  including  the  first 
year,  fur  the  first  5  \"ears  of  the  effort 
reduction  program. 


lNDIV!DUAL-OAS  ALL0CATI0N=:X  DaYS 

Year 

Annua)  alloca- 
tion 

1994  _ 

19S5  „..„ _„ 

1 996  .._ _„ 

X- 10^0  days. 
X  -  20%  days. 
K- 30%  days. 

1097    

K-40%  days. 

1 998  .._ 

X- 50%  days. 

(iii)  Accrual  of  DAS.  DAS  shall  accrue 
in  hourly  increments,  with  all  partial 
huurs  counted  as  full  hours.  D.-\S  for 
\  essels  that  are  under  the  VTS 
monitoring  system  described  in 
§651  29(a)  are  counted  beginning  with 
the  first  hourly  location  signal  received 
showing  that  the  vessel  crossed  the 
COLREGS  Demarcation  Line  leaving 
port  and  ending  with  tlie  first  hourly 
location  signal  received  showing  that 
the  vessel  crossed  the  COLREGS 
Demarcation  Line  upon  its  return  to 
port. 

(iv)  All  vessels  fishing  imder  the 
Individual  DAS  program  must  declare 
out  of  the  multispecies  finfish  fishery 
for  at  le^st  one  20-day  period  between 
March  1  and  May  31  of  each  year,  using 
the  notification  requirements  specified 
under  §  651.29(a).  If  a  vessel  owner  has 
not  declared,  or  taken,  the  period  of 
required  time  between  March  1  and  May 
31  on  or  before  May  12,  the  vessel  is 
subject  to  the  possession  limit  specified 
under  §  651.27(a)  during  the  period  May 
12  through  May  31,  inclusive. 

(4)  Adjustments  in  annual  DAS 
allocations.  Adjustments  in  annual  DAS 
allocations,  if  required  to  meet  fishing 
mortality  reduction  goals,  may  be  made 
following  a  reappraisal  and  analysis 
under  the  framework  provisions 
specified  in  subpart  C  of  this  part. 

(5)  Notice  of  initial  DAS  allocation. 
Tho  Regional  Director  will  attempt  to 
noufy  all  owners  of  vessels  that  are 
deemed  ehgible  to  be  issued  a  limited 


access  permit  pursuant  to  §  651.4(a)(6) 
based  on  data,  information,  and  other 
evidence  available  to  the  Regional 
Director. 

(6)  Appeal  of  DAS  allocation — (i) 
Appeal  criteria.  Initial  allocations  of 
Individual  DAS  to  a  vessel  may  be 
appealed  to  the  Regional  Director  within 
30  days  of  receipt  of  the  notice  of  a 
vessel's  allocation.  Any  such  appeal 
must  be  in  writing  and  be  based  on  one 
or  more  of  the  following  grounds: 

(A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data: 

(B)  The  appUcant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria,  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  an  initial 
decision  on  the  written  appeal. 

(iii)  If  the  applicant  is  not  satisfied 
with  the  initial  decision,  the  applicant 
may  request  that  the  appeal  be 
presented  at  a  hearing  before  an  officer 
appointed  by  the  Regional  Director. 

(iv)  The  hearing  officer  shall  present 
his/her  findings  to  the  Regional  Director 
and  the  Regional  Director  will  make  a 
decision  on  the  appeal.  The  Regional 
Director's  decision  on  this  appeal  is  the 
final  administrative  decision  of  the 
Department  of  Commerce. 

(7)  Status  of  vessels  pending  appeal  of 
DAS  allocations.  All  vessels,  while 
appealing  their  Individual-DAS 
allocation,  may  fish  under  the  Fleet- 
DAS  program  and  are  subject  to  all 
requirements  applicable  to  the  Fleet- 
DAS  program  unless  otherwise 
exempted,  until  the  Regional  Director 
has  made  a  final  determination  on  the 
appeal.  Any  DAS  spent  fishing  for 
multispecies  finfish  shall  be  counted 
against  the  Individual-DAS  allocation 
that  the  vessel  may  ultimately  receive. 
If,  before  this  appeal  is  decided,  a  vessel 
exceeds  the  number  of  days  it  is  finally 
allocated  after  appeal,  the  excess  days 
will  be  subtracted  from  the  vessel's 
allocation  of  days  in  1995. 

(8)  Good  Samaritan  credit.  Limited 
access  vessels  fishing  under  the  DAS 
program  and  that  spend  time  at  sea  for 
one  of  the  following  reasons,  and  that 
can  document  the  occurrence  through 
the  U.S.  Coast  Guard,  will  be  credited 
for  the  time  documented; 

(i)  Time  spent  assisting  in  a  U.S.  Coast 
Guard  search  and  rescue  operation;  or 

(ii)  Time  spent  assisting  the  U.S. 
Coast  Guard  in  towing  a  disabled  vessel. 

(c)  Fleet  [)ays-at-Sea  program.  (1) 
Beginning  on  May  1, 1994,  all  vessels 
issued  a  limited  access  permit  that  are 
longer  than  45  ft  (13.7  m)  in  length  that 
have  not  elected  to  fish  under  the 


Individual  DAS  program  as  specified  in 
paragraph  (a)  of  this  section  shall  be 
subject  to  the  following  effort-control 
requirements: 

(i)  Doys  in  which  vessel  may  not 
possess  more  than  500  lbs  (226.8  kg)  of 
regulated  species.  (A)  During  each  year, 
beginning  with  1994,  vessel  owners  of 
all  such  vessels  must  declare  periods  of 
time  out  of  the  multispecies  fishery' 
totaling  at  least  the  minimum  number  of 
days  hsted  for  each  such  year  in  the 
following  schedule.  Each  period  of  time 
declared  must  be  at  least  20  consecutive 
days.  At  least  one  20-consecutive-day 
period  must  be  declared  between  March 
1  and  May  31  of  each  year: 


Year 

Days  out  of 

multispecies 

fishing 

1994  „ 

1 995  

80 
80 

1 996  

128 

1 997  

165 

1998 --- - 

200 

1999  

233 

(B)  During  each  period  of  time 
declared,  the  appUcable  vessel  may  not 
possess  more  than  500  lbs  (226.8  kg)  of 
multispecies. 

(C)  Adjustments  to  the  schedule  of 
days  out  of  the  multispecies  fishery,  if 
required  to  meet  fishing  mortality 
reduction  goals,  may  be  made  following 
a  reappraisal  and  analysis  under  the 
framework  provisions  specified  in 
subpart  C  of  this  part. 

(D)  Procedure  for  declaring  days. 
Fleet  DAS  participants  shall  declare 
their  periods  of  required  time  under 
paragraph  (c)(l)(i)  of  this  section, 
following  the  notification  procedures 
specified  in  §  651.29(b). 

(E)  If  a  vessel  owner  has  not  declared, 
or  taken,  the  period  of  required  time 
between  March  1  and  May  31  on  or 
before  May  12,  the  vessel  is  subject  to 
the  possession  limit  specified  under 

§  651.27(a)  during  the  period  May  12 
through  May  31,  inclusive. 

(F)  If  a  vessel  owner  has  not  declared, 
or  taken,  any  or  all  of  the  remaining 
periods  of  time  required  under 
paragraph  (c)(l)(i)  of  this  section,  by  the 
last  possible  date  to  meet  the 
requirement,  the  vessel  is  subject  to  the 
possession  limit  specified  under 

§65 1.27(a)  from  that  date  through  the 
end  of  the  year. 

(ii)  Layover  day  requirement.  (A)  Fleet 
DAS  participants  engaged  in  a  fishing 
trip  that  is  not  during  the  period  of  time 
declared  pursuant  to  paragraph  (c)(l)(i) 
of  this  section  and  that  is  longer  than  24 
hours  must  tie-up  at  the  dock  at  the  end 
of  such  trip  for  a. period  equal  to  half  the 
lime  of  the  DAS  accrued  on  the  trip. 
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based  on  hourly  increments,  as  recorded 
through  the  notification  procedures 
specified  in  §  651.29(b). 

(B)  Accrual  of  DAS.  DAS  under  the 
card  or  call-in  notification  systems, 
described  in  §651. 29(b)  and  (d), 
respectively,  shall  accrue  in  hourly 
increments  with  all  partial  hours 
counted  as  full  hours.  A  DAS,  under 
either  the  card  or  call-in  notification 
system,  begins  once  the  card  has  been 
read  by  the  reader,  or  the  phone  call  has 
been  received,  and  confirmation  has 
been  given  by  the  Regional  Director.  A 
DAS  ends  under  either  the  card  or 
phone  notification  system,  when  after 
returning  to  port,  the  card  has  been  read 
by  the  reader,  or  the  phone  call  has  been 
received,  and  confirmation  has  been 
given  by  the  Regional  Director. 

(C)  Tie-up  time  begins  to  accrue  when 
the  Regional  Director  is  notified  through 
the  monitoring  system  that  the  trip  is 
ended. 

(D)  A  vessel  that  remains  tied  to  the 
dock  beyond  the  time  required  will  not 
be  credited  with  the  additional  time. 

(E)  A  vessel  required  to  be  tied-up  at 
the  dock  under  this  part  may  not  fish  or 
leave  the  dock  under  any  capacity 
during  the  tie-up  period  unless 
authorized  by  the  Regional  Director. 

(2)  [Reser\-edl 

(d)  Exemptions  from  effort  reduction 
program  — (1)  Small  boat. 

(i)  Begirming  on  May  1,  1994,  vessels 
issued  a  hmited  access  permit  under 
§  651  4(a)  that  are  45  ft  (13.7  m)  or  less 
in  length  overall,  except  vessels  using 
sink  gilbiet  gear,  will  be  exempt  from 
the  effort  reduction  program  if  the 
vessel  and  vessel  owner  comply  with 
the  following: 

(A)  Determination  of  the  length  will 
be  through  the  measurement  along  a 
horizontal  line  drawn  from  a 
perpendicular  raised  from  the  outside  of 
the  most  forward  portion  of  the  stem  of 
the  vessel  to  a  perpendicular  raised 
from  the  after  most  portion  of  the  stem; 

(B)  To  be  ehgible  for  the  small-boat 
exemption,  vessels  for  which 
construction  is  begiin  after  May  1.  1994, 
must  be  45  feet  (13.7  m)  or  less  in  length 
and  must  be  constructed  such  that  the 
product  of  the  overall  length  divided  by 
the  beam  will  not  be  less  than  2.5;  and 

(C)  The  measurement  of  length  overall 
may  be  verified  using  U.S.  Coast  Guard 
documentation  if  it  is  dated  after  1984. 
Otherwise,  the  measurement  of  length 
must  be  verified  in  writing  by  a 
qualified  marine  surveyor,  or  the 
builder,  based  on  the  boat's  construction 
plans,  or  by  state  registration  papers  if 
such  documentation  acciirately  states 
the  vessel's  length  overall  as  required.  A 
copy  of  the  verification  must 
accompany  an  application  for  a  Federal 


multispecies  permit  issued  under 
§651.4. 

(ii)  Vessels  fishing  under  the  small 
boat  exemption  must  bring  all  gear  back 
to  port  at  the  conclusion  of  a  fishing 
trip,  except  gillnets  and  gear  not 
intended  to  fish  for  multispecies  finfish, 
such  as  lobster. 

(iii)  Adjustments  to  the  small-boat 
exemption,  including  changes  to  the 
length  requirement,  if  required  to  meet 
fishing  mortality  reduction  goals,  may 
be  made  following  a  reappraisal  and 
analysis  under  the  framework 
provisions  specified  in  subpart  C  of  this 
part. 

(2)  Sinkgillnet  vessels,  (i)  A  sink 
gillnet  vessel  greater  than  45  ft  (13.7  m) 
in  length  is  exempt  from  the  DAS  effort 
reduction  program  of  this  part  on  all 
fishing  trips  during  which  the  vessel 
fishes  for  multispecies  exclusively  with 
sink  gillnet  gear,  and  does  not  have 
other  gear  available  for  immediate  use 
as  described  in  §  651.20(c)(4),  if  the 
vessel  owner  or  owner's  authorized 
representative  complies  with 
monitoring  requirements  set  forth  in 

§  651.28(c),  unless  effort  reduction 
measures  are  implemented  pursuant  to 
subpart  C  of  this  part. 

(ii)  A  sink  gillnet  vessel  greater  than 
45  ft  (13.7  m)  in  length  that  intends  to 
fish  for.  possess  or  land  or  does  possess 
or  land  more  than  500  lbs  (226.8  kg)  of 
regulated  multispecies  with  gear  other 
than  sink  gillnet  gear,  or  has  other  gear 
on  board  that  is  not  stowed  as  described 
in  §  651.20(c)(4),  at  any  time  during  a 
calendar  year  may  fish  under  and  shall 
be  subject  to  the  DAS  effort  reduction 
program  of  this  part,  except  on  trips  that 
qualify  for  the  exemption  set  forth  in 
paragraph  (d)(2)(i)  of  this  section; 
provided,  however,  that  the  owner  of 
such  vessel  must  request  to  fish  under 
the  Individual  DAS  program  or  the  Fleet 
DAS  program,  as  appficable,  at  the  time 
such  vessel  applies  for  and  is  issued  a 
Limited  Access  permit,  and  that  the 
vessel  comphes  with  the  requirement  to 
take  periods  of  time  out  of  the 
multispecies  fishery  as  required  under 
§651.22. 

(iii)  A  sink  gilhiet  vessel  45  ft  (13.7  m) 
or  less  in  length  is  exempt  from  the  DAS 
effort  reduction  program  of  this  part 
unless  effort  reduction  measures  are 
implemented  pursuant  to  subpart  C  of 
this  part. 

(3)  Hook-gear-only  vessels.  Vessels 
issued  a  Umited  access  permit  under 
§  651.4(a)  and  fishing  with  per  trip,  or 
possessing  on  board  the  vessel,  no  more 
than  4.500  rigged  hooks  are  exempt 
from  the  effort  reduction  program  of  this 
part,  subject  to  the  requirements 
specified  in  §651.33. 


(e)  Scallop  dredge  vessels.  Beginning 
on  May  1,  1994,  scallop  dredge  vessels 
issued  a  limited  access  permit  under 
§  650.4(a),  except  for  combination 
vessels,  may  not  participate  in  and  are 
not  subject  to  the  DAS  program  and  may 
not  possess  regulated  species  in  excess 
of  the  possession  Umit  specified  under 
§651. 27(a). 

§  651 .23    Minimum  fish  size. 

(a)  The  minimum  fish  sizes  (total 
length)  for  the  following  species  are  as 
follows: 


Species 

Inches 

Cod  „ 

Haddock 

Pollock  

Wrtch  flounder  (gray  sole)  

Yellowtail  flounder 

19  (48.3  cm) 
19  (48.3  cm) 
19  (48.3  cm) 
14  (35.6  cm) 
13  (33  0  cm) 

American  piaice  (dab) 

14  (35.6  cm) 
12  (27.9  cm) 
9  (22.9  cm) 

Winter  flounder  (blacWjack)  .... 
Redfish 

(b)  The  minimum  lengths  specified  by 
paragraph  (a)  of  this  section  shall  be 
measured  on  a  straight  line  from  the  tip 
of  the  snout  to  the  end  of  the  tail. 

(c)  The  minimum  size  applies  to 
whole  fish  or  to  any  part  of  a  fish  while 
possessed  on  board  a  vessel,  except  as 
provided  in  this  paragraph  (c).  and  to 
whole  fish  only,  after  landing.  Fish  or 
parts  of  fish  must  have  skin  on  while 
possessed  on  board  a  vessel  and  at  the 
time  of  landing  in  order  to  meet 
minimum  size  requirements.  "Skin  on" 
means  the  entire  portion  of  the  skin 
normally  attached  to  the  portion  of  the 
fish  or  fish  parts  possessed. 

(d)  E.xceptJon.  (1)  Each  person  on 
board  a  vessel  issued  a  limited  access 
permit  and  fishing  under  the  DAS 
program  may  possess  up  to  25  lbs  (11.3 
kg)  of  fillets  that  measure  less  than  the 
minimum  size,  if  such  fillets  are  from 
legal-sized  fish  and  are  not  offered  or 
intended  for  sale,  trade,  or  barter. 

(2)  Recreational,  party,  and  charter 
vessels  may  possess  fillets  less  than  the 
minimum  size  specified  if  the  fillets  are 
taken  from  legal-sized  fish  and  are  not 
offered  or  intended  for  sale,  trade  or 
barter. 

(e)  Adjustments  of  minimum  size.  (1) 
In  1994,  or  at  anNiime  when  information 
is  available,  the  Council  will  review  the 
best  available  mesh  selectivity 
information  to  determine  the 
appropriate  minimum  size  for  the 
species  listed  in  paragraph  (a)  of  this 
section,  except  winter  flounder, 
according  to  the  length  at  which  25 
percent  of  the  regulated  species  would 
be  retained  by  the  applicable  minimum 
mesh  size. 

(2)  The  minimum  fish  size  for 
yellowtail  flounder,  witch  flounder,  and 
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American  plaice  will  be  determined 
from  the  best  available  mesh  selectivity 
studies  apphcable  to  5''2-inch  (13.97- 
cm)  diamond  mesh 

(3)  The  minimum  fish  size  for  cod, 
haddock,  pollock,  and  redfish  will  be 
determined  from  the  best  available  mesh 
selectivity  studies  applicable  to  6-inch 
(15  24-cni)  diamond  mesh. 

(4)  Upon  determination  of  the 
appropriate  minimum  sizes,  the  Council 
shall  propose  the  minimum  fish  sizes  to 
be  implemented  in  1995,  or  at  anytime 
thereafter,  following  the  procedures 
specified  in  subpart  C  of  this  part. 

(5)  Additional  adjustments  or  changes 
to  the  minimum  fish  sizes  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  exemptions  as  specified  in 
paragraph  (c)  of  this  section,  may  be 
made  at  any  time  after  implementation 
of  the  final  rule  as  specified  under 
subpart  C  of  this  part. 

§651.24    Experimental  fishing. 

(a)  The  Regional  Director  may  exempt 
any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  experimental  fishing  beneficial  to  the 
management  of  the  multispecies  finfish 
resource  or  fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  unless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  proxisions  of  the  Magnuson 
Act.  and  other  applicable  law.  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
multispecies  finfish  resource  and 
fishery^  or 

(2)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
shall  be  subject  to  all  provisions  of  this 
part  except  those  necessarily  relating  to 
the  purpose  and  nat'ore  of  the 
exemption.  The  exemption  will  be 
specified  in  a  letter  issued  by  the 
Regional  Director  to  each  vessel 
participating  In  the  exempted  activity. 
This  letter  must  be  carried  aboard  the 
vessel  seeking  the  benefit  of  such 
exemption. 

§  651  ^    Gear-maflilng  rsqutrenwnts. 

(aj  Bottom-tending  fixed  gear, 
including  but  not  limited  to  gillnets  and 
longlines.  designed  for.  capable  of,  or 
fishing  for  multispecies  finfish  must 
have  the  name  of  the  owner  or  vessel, 
or  the  official  number  of  that  vessel, 
permanently  affixed  to  any  buoys, 
gillnets.  longhne«.  or  other  appropriate 
gear  so  that  the  name  of  the  owner  or 
vessel  or  official  number  of  the  vessel  is 
visible  on  the  surface  of  the  water. 


(b)  Bottom-tending  fixed  gear, 
including  but  not  limited  to  gillnets  or 
longline  gear,  must  be  marked  so  that 
the  westernmost  end  (measuring  the 
half  compass  circle  from  magnetic  south 
through  west  to  and  including  north)  of 
the  gear  displays  a  standard  12-inch 
(30.5-cm)  tetrahedral  comer  radar 
reflector  and  a  pennant  positioned  on  a 
staff  at  least  6  feet  (1.8  m)  above  the 
buoy.  The  easternmost  end  (meaning  the 
half  compass  circle  from  magnetic  north 
through  east  to  and  including  south)  of 
the  gear  need  display  only  the  standard 
12-inch  (30.5  cm)  tetrahedral  radar 
reflector  positioned  Ln  the  same  way. 

(c)  The  maximum  length  of 
continuous  gillnets  must  not  exceed 
6.500  feet  (2.011.7  m)  between  the  end 
buoys. 

(a)  in  the  Gulf  of  Maine/Georges  Bank 
regulated  mesh  area  specified  in 
§  651.20(a).  giUnet  gear  set  in  an 
irregular  pattern  or  in  any  way  that 
deviates  more  than  30  degrees  from  the 
original  course  of  the  set  must  be 
marked  at  the  extremity  of  the  deviation 
with  an  additional  marker,  which  must 
display  two  or  more  visible  streamers 
and  may  either  be  attached  to  or 
independent  of  the  gear. 

§  651 .26    Rexibie  Area  Action  System. 

(a)  The  Chair  of  the  Committee,  upon 
learning  of  the  presence  of  discard 
problems  associated  with  large 
concentrations  of  juvenile,  sublegal,  or 
spawning  multispecies  finfish,  will 
determine  if  the  situation  warrants 
further  investigation  and  possible 
action.  In  making  this  determination, 
the  Chair  will  consider  the  amount  of 
discard  of  regulated  species,  the  species 
targeted,  the  number  and  tj'pes  of 
vessels  operating  in  the  area,  the 
location  and  size  of  the  area,  and  the 
resource  condition  of  the  impacted 
species.  If  he/she  determines  it  is 
necessary,  the  Chair  will  request  the 
Regional  Director  to  initiate  a  fact 
finding  investigation  to  verify  the 
situation. 

(b)  The  Chair  will  request  the 
Regional  Director  to  putDlish  a 
notification  in  the  Federal  Register.  The 
request  must  include  a  complete  draft  of 
the  notification.  The  Secretary  must  file 
the  notification  at  the  Office  of  the 
Federal  Register  within  1  business  day 
following  receipt  of  the  complete 
request.  Day  1  is  designated  when  the 
notice  is  filed  with  the  Office  of  the 
Federal  Register.  The  notification  wall 
inform  the  pubhc  of: 

(1)  The  problem  that  is  occurring  and 
the  need  for  action; 

(2)  The  Regional  Director's  initiation 
of  fact  finding  and  verification  of  the 
problem; 


(3)  The  date  (Day  15)  the  Regional 
Director's  fact  finding  report, 
responding  to  the  Chair's  request,  will 
be  available  for  public  review; 

(4)  The  date  (Day  21)  by  which  a 
Committee  meeting/ public  hearing  will 
be  held  and  on  which  the  comment 
period  will  close; 

(5)  The  potential  extent  of  the  area  to 
be  affected  (defined  by  common  name, 
latitude/longitude  coordinates,  andyor 
LORAN  coordinates); 

(6)  The  species  affected; 

(7)  The  types  of  gear  used; 

(8)  Other  fisheries  potentially 
impacted; 

(9)  Predominant  ports  to  be  impacted; 

(10)  The  expected  duration  of  action; 

(11)  The  types  of  action  that  may  be 
taken,  limited  to  the  various 
management  measures  curreatiy 
implemented  by  the  FMP; 

(12)  The  Council's  initiation  of 
analysis  of  the  impacts; 

(13)  The  date  (Day  15)  the  Council's 
impact  analysis  will  be  available  for 
public  review;  and 

(14)  A  reouest  for  written  comments. 

(c)  From  Day  1  through  Day  14,  the 
foUovdng  activities  will  take  place; 

(1)  The  Regional  Director  will  prepare 
a  fact-finding  report  that  will  examine 
available  Information  from  the  followring 
sources  (in  order  of  priority): 

(i)  Sea  sampling  from  the  NMFS 
Domostic  Sea  Sampling  Program  or  from 
state  agency  sources; 

(ii)  Fort  sampbng  from  the  NMFS 
Statistics  Investigation;  or 

(ill)  Any  other  source  of  information. 

(2)  After  examining  the  facts,  the 
Regional  Director  will  provide  a 
technical  analysis  to  determine  the 
magnitude  of  discard  of  juvenile  and 
sublegal  multispecies  finfish  and  the 
presence  and  amount  of  spawning 
outside  of  any  area/ season  restriction.  If 
possible,  he/she  ivill  provide  technical 
analyses  describing  the  nature  of  the 
impacts  on  the  stock  managed  under  the 
FMP.  The  report  will  specify  what  type 
of  acti\ities  will  be  requi^^d  to  monitor 
the  area/fishery  in  question  if 
subsequent  action  is  taken  under  this 
section.  The  report  shall  also  include  a 
statement  of  NMFS'  capabilities  for 
administering,  monitoring,  and 
enforcing  any  of  the  proposed  options. 

(3)  The  Council  will  prepare  an 
economic  Impact  analysis  of  the 
potential  management  options  under 
consideration. 

(d)  By  Day  15.  copies  of  the  reports 
prepared  by  the  Regional  Director  and 
the  Council  will  be  made  available  for 
public  review  from  the  Council  at 
Suntaug  Office  Park,  5  Broadway  (Route 
1).  Saugus.  MA  01906. 

(e)  By  Day  21.  provided  that  it  is  6 
days  afier  release  of  the  fact-finding 
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report  required  by  paragraphs  (c)(1)  and 
(d)  of  this  section,  the  Committee  will 
hold  a  meeting/pubhc  hearing  at  which 
time  it  will  review  the  Regional 
Director's  fact-finding  report  and  the 
Council's  impact  analysis.  PubUc 
comment  on  the  reports,  alternatives, 
and  potential  impacts  will  be  requested 
for  the  Committee's  consideration.  Upon 
review  of  fdl  available  sources  of 
information,  the  Committee  will 
determine  what  course  of  action  is 
warranted  by  the  facts  and  make  its 
recommendation  to  the  Regional 
IDirector.  The  Committee's 
recommendation  v/ill  be  limited  to: 

(1)  Mesh-size  restrictions,  catch 
limits,  closure  of  an  area  to  all  or  certeiin 
types  of  gear  or  vessels,  or  other 
measures  less  restrictive  than  the 
closure,  but  aheady  contained  within 
and  implemented  by  the  FMP; 

(2)  Between  3  weeks  and  6  months  in 
duration;  and 

(3)  Discrete  geographical  areas,  taking 
into  consideration  such  factors  as 
manageability  of  the  area,  readily 
identifiable  boundaries  (natural  or 
otherwise),  accessibility  of  the  area,  and 
the  area's  suitability  for  monitoring  and 
enforcement  activities.  If  the  Committee 
recommends  that  action  is  not 
warranted,  and  the  Regional  Director 
concurs,  notification  will  be  pubhshed 
in  the  Federal  Register  stating  that  no 
action  will  be  taken  and  specifying  the 
rationale  behind  the  Committee's 
decision. 

(f)  By  Day  23.  the  Regional  Director 
will  either  accept  or  reject  the 
Committee's  recommendation.  If  the 
Regional  Director  accepts  the 
Committee's  recommendation,  the 
action  will  be  impiemf  nted  through 
notification  in  the  Federal  Register,  to 
be  filed  with  the  Office  of  the  Federal 
Register  by  Day  26.  If  the  Regional 
Director  rejects  the  Committee's 
recommendation,  the  Regional  Director 
must  write  to  the  Committee  and 
explain  that  the  recommended  action 
has  been  determined  not  to  be 
consistent  with  the  record  established 
by  the  fact-finding  report,  impact 
analysis,  and  comments  received  at  the 
public  hearing. 

(g)  By  Day  26.  notice  will  be  sent  to 
all  vessel  ovraers  holding  Federal 
multispecies  permits.  The  Regional 
Director  will  also  use  other  appropriate 
media,  including  but  not  limited  to 
mailings  to  the  news  media,  fishing 
industry  associations  and  radio 
broadcasts,  to  disseminate  information 
on  the  action  to  be  implemented. 

(h)  Once  implemented,  the  Regional 
Director  will  monitor  the  affected  area 
to  determine  if  the  action  is  still 
warranted.  If  the  Regional  Director 


determines  that  the  circumstances    '' 
under  which  the  action  was  taken, 
based  on  the  Regional  Director's  report, 
the  Council's  report,  and  the  pubhc 
comments,  are  no  longer  in  existence, 
he  will  terminate  the  action  by 
notification  in  the  Federal  Register  and 
through  other  appropriate  media. 

(i)  Actions  taken  under  this  section 
will  ordinarily  becofne  effective  upon 
the  date  of  fiUng  with  the  Office  cf  the 
Federal  Register.  The  Regional  Director 
may  determine  that  facts  warrant  a 
delayed  effective  date. 

(j)  If  the  date  specified  above  for 
completion  of  an  action  falls  on  a 
Saturday,  Sunday,  or  Federal  hofiday,  it 
shall  be  performed  by  the  first  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
hobday.  Failure  to  complete  any  action 
by  the  specified  date  shall  not  vitiate  the 
authority  of  the  Regional  Director  to 
implement  an  accepted 
recommendation  of  the  Committee; 
provided,  that  no  meeting/public 
hearing  under  paragraph  (e)  of  this 
section  may  be  held  prior  to  the  sixth 
day  after  the  day  by  which  all  reports 
required  by  paragraphs  (c)(1)  and  (d)  of 
this  section  have  been  made  available 
for  public  review. 

§651.27    Possession  limits. 

(a)  Multiapecies  possession  limit.  (1) 
Beginning  on  May  1. 1994,  vessels 
subject  to  effort  control  programs 
specified  in  §651  22  and  persons  issued 
a  limited  access  permit  under  §  651.4(a), 
that  are  not  fishing  under  the  DAS 
program,  or  have  declared  out  of  the 
DAS  program,  vessels  subject  to  effort 
control  programs  specified  in  §651.22 
that  have  used  up  their  D.^S  allocations, 
vessels  issued  hook-gear-only  permits 
that  are  fishing  with  gear  other  than 
hook  gear,  sirJc  gilbiet  vessels  greater 
than  45  ft  (13.7  m)  in  length  that  are 
fishing  with  gear  other  than  gillnet  gear, 
and  vessels  issued  a  possession-limit- 
only  permit  under  §  551.4(c)  are 
prohibited  from  possessing  on  a  vessel, 
or  landing  per  trip,  more  than  500  lbs 
(226.8  kg)  of  regulated  species. 

(2)  Vessels  suhject  to  the  multisp»ecies 
possession  limit  shall  have  on  board  the 
ves.sel  at  least  one  standard  box  or  one 
standard  tote. 

(3)  The  regulated  species  stored  on 
board  the  vessel  shall  be  retained 
separately  from  the  rest  of  the  catch  and 
shall  be  readily  available  for  insf>ection 
and  for  measurement  by  placement  of 
the  regulated  species  in  a  standard  box 
or  standard  tote  if  requested  by  an 
authorized  officer. 

(4)  The  possession  fimit  is  equal  to 
500  lbs  (226.8  kg)  or  its  equivalent  as 
measured  by  the  volume  of  four 
standard  boxes  or  five  standard  totes. 


(b)  Haddock  possession  limits — (1) 
Scallop  dredge  vessels. 

(i)  No  person  owning  or  operating  a 
scallop  dredge  vessel  issued  a  permit 
under  §651  4  mey  land,  or  possess  on 
board  a  vessel,  haddock. 

(ii)  No  person  operating  a  scallop 
dredge  vessel  may  possess  haddock  in, 
or  harvested  from,  the  EEZ. 

(2)  Other  vessels. — (i)  No  person 
owming  or  operating  a  vessel  issued  a 
permit  under  §  651.4  may  land,  or 
possess  on  a  vessel,  more  than  500  lbs 
(226.8  kg)  of  haddock. 

(ii)  No  person  may  possess  on  a  vessel 
more  than  500  lbs  (226.8  kg)  of  haddock 
in,  or  harvested  from,  the  EEZ. 

(iii)  Vessels  subject  to  the  haddock 
possession  limit  shall  have  on  board  the 
vessel  at  least  one  standard  box  or  one 
standard  tote. 

(iv)  The  haddock  stored  on  board  the 
vessel  shall  be  retained  separately  from 
the  rest  of  the  catch  and  shall  be  readily 
available  for  inspection  and  for 
measurement  by  placement  of  the 
haddock  in  a  standard  box  or  standard 
tote  if  requested  by  an  authorized 
officer. 

(v)  The  haddock  possession  limit  is 
equal  to  500  lbs  (226.8  kg)  or  its 
equivalent  as  measured  by  the  volume 
of  four  standard  boxes  or  five  standard 
totes. 

§651.28     Monitoring  requlrer7>ent3. 

(a)  Individual  DAS  limited  access 
vessels.  By  May  1,  1994.  unless 
otherwise  authorized  or  required  by  the 
Regional  Director  imder  §  65 1 .29(c). 
vessel  owners  electing  to  fish  under  the 
Individual  DAS  program  specified  in 
§  651.22(a),  and  combination  vessels, 
must  have  installed  on  board  an 
operational  VTS  unit  that  meets  the 
minimum  performance  criteria  specified 
in  paragraph  (a)(2)  of  this  section,  or  as 
modified  armually  as  specified  in 
paragraph  (a)(1)  of  this  section.  Such 
vessel  owners  must  provide 
documentation  to  the  Regional  Director 
at  the  time  of  application  for  a  fimited 
access  permit  that  the  vessel  has  an 
operational  VTS  unit  that  meets  the 
minimum  performance  criteria  specified 
in  paragraph  (a)(2)  of  this  section,  or  as 
modified  annually  as  specified  in 
paragraph  (a)(1)  of  this  section.  If  a 
vessel  has  already  been  issued  a  limited 
access  multispecies  permit  without 
providing  such  documentation,  the 
Regional  Director  shall  allow  at  least  30 
days  for  the  vessel  to  install  an 
operational  VTS  unit,  provide 
dociunentation  that  the  unit  is 
operational,  and  provide  such 
documentation  to  the  Regional  Director. 
This  VTS  unit  must  be  part  of  an 


9902  Federal  Register  /  Vol.  59,  No.  40  /  Tuesday,  March  1,  1994  /  Rules  and  Regulations 


approved  VTS  as  specified  in  paragraph 
(a)(1)  of  this  section 

(1)  Appro\rd.  The  Regional  Director 
will  annually  approve  VTSs  that  roeet 
minimum  performance  criteria  specified 
in  paragraph  (aj(2)  of  this  section.  Any 
changes  to  the  performance  criteria  will 
be  published  aimual'.y  in  the  Federal 
Register  and  a  list  of  approved  VTSs 
will  be  published  in  the  Federal 
Register  upon  addition  or  deletion  of  a 
VTS  from  the  list.  In  the  event  that  a 
VTS  is  deleted  from  the  list,  vessel 
tnvncrs  that  purchased  a  VTS  unit  that 
is  pari  of  that  VTS  prior  tu  publication 
of  the  revised  Ust  will  be  considered  to 
be  in  compliance  with  the  requirement 
to  have  an  approved  unit,  unless 
otherwise  notified  by  the  Regional 
Director. 

(2)  Minimum  \TS  performance 
criteria.  The  basic  required  features  of 
the  VTS  are  as  follows: 

(i)  The  VTS  shall  be  tamper  proof,  i.e., 
shell  not  permit  the  input  of  false 
positions;  furthermore,  if  a  system  uses 
satellites  to  determine  position,  sateUite 
selection  should  be  automatic  to 
provide  an  optimal  fix  and  should  not 
be  capable  of  being  manually 
overridden  by  any  person  en  board  a 
fishing  vessel  or  by  the  vessel  owner; 

(ii)  VTS  equipment  shall  be  fully 
automatic  and  operational  at  all  times 
regardless  of  weather  and 
environmental  conditions; 

(iii)  VTS  equipment  shall  be  capable 
of  tracking  vessels  in  all  U.S.  waters  in 
the  Atlantic  Ocean  from  the  shoreline  of 
each  coastal  state  to  a  line  215  nautical 
miles  offshore  and  shall  provide 
position  accuracy'  to  within  400  m 
(1,300  ft): 

(iv)  The  VTS  shall  be  capable  of 
transmitting  and  storing  information, 
including  vessel  identification,  date, 
time,  and  latitude/longitude; 

(v)  The  VTS  shall  provide  accurate 
hourly  position  transmissions  every  day 
of  the  year.  In  addition,  the  VTS  shall 
allow  polling  of  individual  vessels  or 
any  set  of  vessels  at  any  time  and 
receive  position  reports  in  real  time.  For 
the  purposes  of  this  specification,  "real 
time"  shall  constitute  data  that  reflect  a 
delay  of  15  minutes  or  less  between  the 
displayed  information  and  the  vessel's 
actual  position; 

(vi)  The  VTS  shall  be  capable  of 
providing  network  message 
communications  between  the  vessel  and 
shore  The  VTS  shall  allow  NMFS  to 
initiate  communications  or  data  transfer 
at  any  time; 

(vii)  The  VTS  vendor  shall  be  capable 
of  transmitting  position  data  to  a  KMFS- 
designated  computer  system  via  a 
modem  at  a  minimum  speed  of  9600 


baud.  Transmission  shall  be  in  ASCII 
text  in  a  file  format  acceptable  to  NMFS; 

(viii)  The  VTS  shall  be  capable  of 
providing  vessel  locations  relative  to 
international  boundaries  and  fishery 
management  areas;  and 

(ix)  The  VTS  vendor  shall  be  capable 
of  archiving  vessel  position  histories  for 
a  minimum  of  1  year  and  providing 
transmission  to  NMFS  of  specified 
portions  of  archived  data  in  response  to 
NMFS  requests  and  in  a  variety  of 
media  (tape,  floppy,  etc). 

(3)  Operating  requirements.  All 
required  VTS  units  must  transmit  a 
signal  indicating  the  vessel's  accurate 
position  at  least  every  hour,  24  hours  a 
day,  throughout  the  year. 

(4j  Presumption.  If  a  vessel's  VTS  unit 
fails  to  transmit  an  hourly  signal  of  the 
vessel's  position,  the  vessel  shall  be 
presumed  to  be  fishing  under  the  DAS 
program  for  that  day,  or  fraction  thereof, 
for  as  long  as  the  unit  fails  to  transmit 
a  signal.  A  preponderance  of  evidence 
that  the  failure  to  transmit  was  due  to 
an  unavoidable  malfunction  or 
disruption  of  the  transmission  that 
occurred  while  the  vessel  was  declared 
out  of  the  multispecies  finfish  fishery, 
as  specified  in  §§651.22  and  651.29.  or 
was  not  at  sea,  will  be  sufficient  to  rebut 
the  presumption. 

(5)  Replacement.  Should  a  VTS  unit 
require  replacement,  a  vessel  owner 
must  submit  documentation  to  the 
Regional  Director,  within  3  days  of 
installation  and  prior  to  the  vessel's 
next  trip,  verifying  that  the  new  VTS 
linit  is  part  of  an  operational  approved 
system  as  described  under  paragraph 
(a)(1)  of  this  section. 

(6)  Access.  As  a  condition  to  obtaining 
a  limited  access  permit,  all  vessel 
owners  must  allow  NOAA/NMFS,  the 
U.S.  Coast  Guard,  and  their  authorized 
officers  or  designees  access  to  the 
vessels'  DAS  and  location  data  obtained 
from  its  VTS  unit  at  the  time  of  or  after 
its  transmission  to  the  vendor  or 
receiver,  as  the  case  may  be. 

(7)  Tampering.  Tampering  with  a 
VTS.  a  VTS  unit,  or  a  VTS  signal,  is 
prohibited.  Tampering  Includes  any 
activity  that  is  likely  to  affect  the  system 
or  unit's: 

(i)  Ability  to  operate  properly; 

(ii)  Signal:  or 

(iii)  Accuracy  of  computing  the 
vessel's  position  fix. 

(b)  Fleet  DAS  and  other  limited  access 
vessels — (1)  Requirements.  Beginning  on 
May  1,  1994.  owners  of  multispecies 
vessels  with  limited  access  permits 
under  §  651 /4(a)  who  are  participating 
in  a  DAS  program  and  who  are  required 
to.  or  have  chosen  to.  provide 
notification  without  using  a  VTS,  shall 


be  subject  to  the  call-in  requirements 
specified  in  §  651.29(c). 

(2)  Card  notification.  (Reserved.) 

(c)  Sink  gillnet  DAS  vessels. 
Beginning  on  May  1.  1994,  owners  of 
multispecies  vessels  with  limited  access 
permits  under  §  651.4(a)  and  who  hold 
permits  to  participate  in  either  the 
individual  or  fleet  DAS  program  and  the 
sink  gillnet  exemption  program  under 
§651. 22(d)(2)  are  subject  to  the 
following  requirements: 

(1)  The  vessel  owner  or  owner's 
representative  shall  notify  the  Regional 
Director  prior  to  leaving  port  at  the 
begirming  of  each  sink  gillnet  trip  that 

it  will  be  participating  in  the  sink  gillnet 
fishery  by  providing  notification  under 
§651, 29(b)(1). 

(2)  Upon  returning  to  port,  at  the  end 
of  each  sink  gillnet  trip,  the  vessel 
ov.Tier  or  authorized  representative  shall 
notify  the  Regional  Director  by 
providing  notice  as  specified  under 

§  651.29(b)(1). 

(3)  If  the  owner  of  a  sink  gillnet  vessel 
greater  than  45  ft  (13.7  m)  in  length 
intends  to  fish  for  regulated 
multispecies  with  gear  other  than  sink 
gillnet  gear  on  a  fishing  trip,  the  owner 
or  the  owner's  authorized  representative 
shall  provide  notification  of  the  change 
in  fisheries  following  the  procedures  of 
§651. 29(b)(1).  and  shall  comply  with 
the  effort  reduction  program  set  forth  in 
§651.22. 

§  651 .29    DAS  notification  program. 

(a)  VTS  notification.  Beginning  on 
May  1.  1994.  unless  otherwise 
authorized  by  the  Regional  Director  as 
sp)ecified  in  paragraph  (c)  of  this 
section,  owners  of  multispecies  vessels 
with  hmited  access  permits  that  have 
elected  to  or  are  required  to  use  a  VTS 
system  shall  be  subject  to  the  following: 

(1)  Multispecies  vessels  at  sea  are 
presumed  to  be  fishing  under  the  DAS 
allocation  program  unless  the  vessel's 
owner  or  authorized  representative 
declares  the  vessel  out  of  the 
multispecies  fishery,  or  declares  it  into 
the  sink  gillnet  fishery  as  required  in 

§  651.28(c),  by  notifying  the  Regional 
Director  through  the  VTS.  The  ownier  or 
authorized  representative  of  any  vessel 
that  has  been  declared  out  of  the 
multispecies  fishery  must  notify  the 
Regional  Director  through  the  VTS  prior 
to  leaving  port  on  the  vessel's  next  trip 
under  the  DAS  program. 

(2)  If  the  VTS  is  not  available,  or  not 
functional,  and  if  authorized  by  the 
Regional  Director,  a  vessel  owner  must 
comply  with  the  call-in  notification 
requirements  specified  in  paragraph  (c) 
of  this  section. 

(3)  Notification  that  the  vessel  is  not 
under  the  DAS  program  must  be 
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received  prior  to  the  vessel  leaving  port. 
A  change  in  status  of  a  vessel  cannot  be 
made  after  the  vessel  leaves  port  or 
before  it  returns  to  port  on  any  fishing 
trip. 

fb)  Call-in  notification.  (1)  Beginning 
on  May  1,  1994,  owners  of  multispecies 
vessels  with  Hmited  access  f)ennits 
under  §  651.4(a)  who  are  participating 
in  a  DAS  program  and  who  are  required 
to,  or  have  chosen  to,  provide 
notification  without  using  a  VTS,  shall 
be  subject  to  tha  call-in  requirements 
specified  in  paragraph  (c)  of  this 
section. 
(2)  Card  notification.  [Reserved.] 
(c)  Alternative  call-in  system  of 
notification.  The  Regional  Director  may 
authorize  or  require,  on  a  temporary 
basis,  the  use  of  an  alternative  call-in 
system  of  notification.  If  the  call-in 
system  is  authorized  or  required,  the 
Regional  Director  shall  notify  affected 
permit  holders  through  a  letter, 
notification  in  the  Federal  Register,  or 
other  appropriate  means.  Vessel  owners 
authorized  or  required  by  the  Regional 
Director,  or  required  by  §  651.28(c),  to 
provide  notification  by  a  call-in  system 
shall  be  subject  to  the  following 
requirements: 

(1)  The  vessel  owner  or  authorized 
representative  shall  notify  the  Regional 
Director,  prior  to  leaving  port,  that  the 
vessel  will  be  participating  in  the 
applicable  DAS  program,  or  in  the  sink 
gilinet  fishery  as  required  under 

§  651.28(c),  by  calling  508-281-9335  or 
faxing  508-281-9135,  and  providing  the 
following  information:  Vessel  name  and 
permit  number,  owner  and  caller  name 
and  phone  number,  the  type  of  trip  to 
be  taken,  the  port  of  departure,  and  that 
the  vessel  is  beginning  a  trip. 

(2)  A  multispecies  DAS  begins  once 
the  call  has  been  received  and 
confirmation  given  by  the  Regional 
Director. 

(3)  Upon  returning  to  port,  the  vessel 
owner  or  owner's  representative  shall 
notify  the  Regional  Director  that  the  trip 
has  ended  by  calling  508-281-9335  or 
by  faxing  5C&-281-9135,  and  providing 
the  following  information:  Vessel  name 
and  permit  number,  owner  and  caller 
name  and  telephone  number,  port 
landed,  and  that  the  trip  has  ended. 

(4)  A  DAS  ends  when  the  call  has 
been  received  and  confirmation  given 
by  the  Regional  Director. 

(5)  Any  vessel  that  possesses  or  lands 
more  than  500  lbs  (226.8  kg)  of 
regulated  species  shall  be  deemed  in  the 
DAS  program  for  purposes  of  counting 
DAS,  whether  or  not  the  vessel's  owmer 
or  authorized  representative  provided 
adequate  notification  as  required  by  this 
part. 


(6)  Any  change  in  status  cf  a  vessel 
caiuiot  be  done  after  leaving  port  on  any 
fishing  trip. 

§  651 .30    Transfer-at-sea. 

(a)  Vessels  permitted  under  §651.4 
are  prohibited  from  transferring  or 
attempting  to  transfer  fish  from  one 
vessel  to  another  vessel,  unless 
authorized  in  writing  by  the  Regional 
Director. 

(b)  All  vessels  are  prohibited  from 
transferring  or  attempting  to  transfer 
multispecies  finfish  from  one  vessel  to 
another  vessel. 

§651.31    At-sea  observer  coverage. 

(a)  The  Regional  Director  may  require 
observers  for  any  vessel  holding  a 
Federal  multispecies  pennit. 

(b)  Owners  of  vessels  selected  for 
observer  coverage  must  notify  the 
appropriate  NMFS  Regional  or 
Northeast  Fisheries  Science  Center 
Director,  as  specified  by  the  Regional 
Director,  before  commencing  any  fishing 
trip  that  may  result  in  the  harvest  of  any 
multispecies  finfish.  Notification 
procedures  will  be  specified  in  selection 
letters  to  vessel  owners. 

(c)  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS-epproved  observer  is 
embarked  must: 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew; 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel,  upon  request, 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties: 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  na\igation  equipment 
and  personnel,  upon  request,  to 
determine  the  vessel's  position; 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish;  and 

(5)  AUow  the  observer  to  inspect  and 
copy  any  records  associated  with  the 
catch  and  distribution  of  fish  for  that 
trip. 

5  651 .32    SinK  gilinet  requirements  to 
reduce  harbor  porpoise  takes. 

(a)  General.  In  addition  to  the 
measures  specified  in  §§  651.20  and 
651.21,  vessels  using,  or  possessing  on 
board  the  vessel,  sink  gilinet  gear  are 
subject  to  the  following  restrictions: 

(1)  Gear  removal,  (i)  All  vessels  must 
remove  all  their  sink  gilinet  gear  from 
FEZ  waters  for  the  number  of  days  per 
month  specified  in  the  schedule  below. 
All  vessels  issued  a  Federal 


Multispecies  Limited  Access  Permit 
must  remove  all  of  their  sink  gilinet  gear 
from  all  waters  for  the  number  of  days 
per  month  specified  in  the  schedule 
below.  The  Regional  Director,  in 
consultation  with  the  Council,  will 
provide  the  specific  dates  per  month 
during  which  all  sink  gillnets  must  be 
removed  from  the  regulated  mesh  areas 
according  to  the  schedule  below.  The 
days  per  month  shall  be  consecutive 
days  on  the  dates  of  the  month  specified 
by  the  Regional  Director  according  to 
paragraph  (a)(2)  of  this  section. 


Year 

Days/ 
month 

Total 

days/per 

year 

1994  

4 

8 

8 

12 

16 

48 

1995  

96 

1996  

1997  

1998  _ 

96 
144 

192 

(2)  Annual  notification  of  the  specific 
dates  will  be  sent  to  all  vessels  issued 

a  permit  under  §651.4. 

(3)  During  the  time  sink  gilinet  gear  is 
removed  from  the  water,  the  vessel  may 
use  other  gear  in  accordance  with  the 
regulations  of  this  part,  provided  that 
the  vessel  provides  adequate 
notification  as  specified  in  §  651.28(c) 
and  complies  with  the  effort  reduction 
proc'am  set  forth  in  §651.22. 

fb)  Framework  adjustment.  (1)  By 
August  1  of  each  year,  the  Council's 
Harbor  Porpoise  Review  Team  (HPRT) 
shall  complete  an  annual  review  of 
harbor  porpoise  bycatch  and  abundance 
dota  in  the  sink  gilinet  fishery,  evaluate 
the  impacts  on  other  measures  that 
reduce  harbor  porpoise  take,  and  may 
make  recommendations  on  other 
"reduction-of-take'  measures. 

(2)  At  the  first  Council  meeting 
following  the  HPRT  annual  meeting,  the 
team  shall  make  recommendations  to 
the  Council  as  to  what  adjustments  or 
changes,  if  any,  to  the  "reduction-of- 
take"  measuires  should  be  implemented. 

(3)  The  Council  may  request  at  any 
time  that  the  liPRT  review  and  make 
recommendations  on  any  alternative 
"reduction-of-take"  measures  or 
develop  additional  "reduction-of-take" 
proposals. 

(4)  Upon  receiving  the 
recommendations  of  the  HPRT,  the 
Regional  Director  will  publish 
notification  in  the  Federal  Register  of 
any  recommended  changes  or  additions 
to  the  "reduction-of-take"  measures  and 
provide  the  public  with  any  necessary 
analysis  and  opportunity  to  comment  on 
any  recommended  changes  or  additions. 

(5)  After  receiving  pubhc  comment, 
the  Council  shall  determine  whether  to 
recommend  changes  or  additions  to  the 
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'  reduction-of-take"  measures  at  the 
second  Council  meeting  following  the 
meeting  at  which  it  received  the  HPRT's 
recommendations. 

(6)  If  the  Council  decides  to 
recommend  changes  or  additions  to  the 
"reduction-of-take"  measures,  it  shall 
make  such  a  recommendation  to  the 
Regional  Director,  which  must  include 
supporting  rationale,  and,  if 
management  measures  are 
recommended,  an  analysis  of  impacts 
and  a  recommendation  to  the  Regional 
Director  on  whether  to  publish  the 
management  measures  as  a  final  rule.  If 
the  Council  recommends  that  the 
management  measures  should  be 
published  as  a  final  rule,  the  Council 
must  consider  at  least  the  factors 
specified  in  §  651.40(d). 

(7)  The  Regional  D"irector  may  accept, 
reject,  or.  wim  Council  approval, 
modify  the  Council's  recommendation, 
including  the  Council's 
recommendation  to  publish  a  final  rule. 
If  the  Regional  Director  does  not 
approve  the  Council's  specific 
recommendation,  he/she  must  provide 
in  writing  to  the  Council  the  reasons  for 
his/her  action  prior  to  the  first  Council 
meeting  following  publication  of  his/her 
decision. 

§  651 .33    Hook-gear-on)y  vessel 
requirements. 

Beginning  on  May  1,  1994.  vessels, 
and  persons  on  such  vessels,  fishing 
under  the  hook-gear-only  permit 
specified  in  §  651.4(b).  whether  or  not 
the  vessel  has  also  been  issued  a  Umited 
access  permit  under  §  651.4(a),  are 
subject  to  the  following  requirements 
throughout  the  year  for  which  the 
permit  is  issued: 

(a)  Vessels,  and  persons  on  such 
vessels,  are  prohibited  from  possessing 
gear  other  than  hook  gear  on  board  the 
vessel  while  the  vessel  and  persons  on 
the  vessel  are  in  possession  of  or 
landing  more  than  500  lbs  (226.8  kg)  of, 
or  fishing  for  regulated  species  at  any 
time  during  the  year  for  which  the  hook- 
pt-ar-only  permit  is  issued. 

(b)  Vessels,  and  persons  on  such 
vessels,  are  prohibited  from  fishing, 
setting,  or  hauling  back,  per  day,  or 
possessing  on  board  the  vessel,  more 
than  4,500  rigged  hooks. 

(1)  A  hook  is  considered  to  be  rigged 
to  be  fished  if  the  hook  and  gangion  is 
secured  to  the  ground  line  of  the  trawl, 
whether  or  not  it  is  baited. 

(2)  An  unbailed  hook  and  gangion 
that  has  not  been  secured  to  the  ground 
line  of  the  trawl  on  board  a  vessel  is 
considered  to  be  a  replacement  hook 
and  is  no<  coimted  toward  the  4,500 
hook  limit. 


(3)  A  "snap-on"  hook  is  considered  to 
be  a  replacement  hook  if  it  is  not  rigged 
or  baited. 

(c)  Adjustments  to  the  hook 
exemption,  hook  size  and  style,  and 
restrictions  on  gear  used,  such  as 
crucifiers,  in  the  hook  fishery  may  be 
implemented  or  considered  by  the 
Council  under  subpart  C  of  this  part. 

Subpart  C — Framework  Adjustments  to 
Management  Measures 

§651.40    Framework  specifications. 

(a)  At  least  annually,  the  Regional 
Director  will  provide  the  Council  with 
information  on  the  status  of  the 
multispecies  finfish  resource  and 
pro\'ide  harvest  targets  for  the  upcoming 
year.  The  annual  harvest  targets  shall  be 
determined  by  the  Stock  Assessment 
Review  Committee  and  shall  be  based 
on  the  projected  fishing  mortality  rate 
reductions  required  under  §  651.22  for 
the  principal  multispecies  stocks  (Gulf 
of  Maine  cod,  Georges  Bank  cod, 
Georges  Bank  haddock,  Georges  Bank 
yellowtail  flounder,  and  Southern  New 
England  yellowtail  flounder). 

(b)  Witiiin  60  days  of  receipt  of  that 
information,  the  Council's  Plan 
Development  Team  (PDT)  shall  assess 
the  condition  of  the  multispecies  Gnfish 
resource  to  determine  the  adequacy  of 
the  total  allowable  DAS  reduction 
schedule,  described  In  §651.22.  to 
achieve  the  target  fishing  mortality  rate 
and  the  annual  harvest  targets 
determined  from  that  rate.  In  addition, 
the  PDT  shall  make  a  determination 
whether  other  resource  conservation 
issues  exist  that  require  a  management 
response  to  meet  the  goals  and 
objectives  outlined  in  the  FMP.  The 
PDT  shall  report  its  findings  and 
recommendations  to  the  Council.  In  its 
report  to  the  Council,  the  PDT  shall 
provide  the  appropriate  rationale  and 
economic  and  biological  analysis  for  its 
recommendation,  utiUzdng  the  most 
current  catch,  effort,  and  other  relevant 
data  from  the  fishery. 

(c)  After  receiving  the  PDT  findings 
and  recommendations,  the  Council  shall 
determine  whether  adjustments  or 
additional  management  measures  are 
necessary  to  meet  the  goals  and 
objectives  of  the  FMP.  After  considering 
the  PDT's  findings  and 
recommendations,  or  at  any  other  time, 
if  the  Council  determines  that 
adjustments  or  additional  management 
measures  are  necessary,  it  shall  develop 
and  analyze  appropriate  management 
actions  over  the  span  of  at  least  two 
Council  meetings.  The  Council  shall 
provide  the  public  with  advance  notice 
of  the  availabihty  of  both  the  proposals 
and  the  analysis,  and  opportunity  to 


comment  on  them  prior  to  and  at  the 
second  Council  meeting.  The  Council's 
recommendation  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories: 

(1)  DAS  changes; 

(2)  Effort  monitoring; 

(3)  Data  reporting; 

(4)  Possession  limits; 

(5)  Gear  restrictions; 

(6)  Closed  areas; 

(7)  Permitting  restrictions; 

(8)  Crew  limits; 

(9)  Minimum  fish  sizes; 

(10)  Onboard  observers; 

(11)  Minimum  hook  size  and  hook 
style; 

(12)  The  use  of  crucifiers  in  the  hook 
fishery; 

(13)  Any  other  management  measures 
currently  included  in  the  FMP. 

(d)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Council  shall  make  a 
recommendation  to  the  Regional 
Director.  The  Council's 
recommendation  must  include 
supporting  rationale,  and,  if 
management  measiu^s  are 
recommended,  an  analysis  of  impacts, 
and  a  recommendation  to  the  Regional 
Direc"tor  on  whether  to  publish  the 
management  measures  as  a  final  rule,  if 
the  Council  recommends  that  the 
management  me.asures  should  be 
pubhshed  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(1)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  pubhsh  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(2)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures; 

(3)  VVhether  there  is  an  immediate 
need  to  protect  the  resource;  and 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  foUov^ing  their  promulgation  as 
a  final  rule. 

(e)  If  the  Council's  recommendation 
includes  adjustments  or  additions  to 
management  measures,  and  if  after 
revievnng  the  Council's 
recommendation  and  supporting 
information: 

(1)  The  Regional  Director  concurs 
with  the  Coimcil's  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  may  be  pubUshed  as  a  final 
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rule  based  on  the  factors  specified  in 
paragraph  (d)  of  this  section,  the  action 
will  be  published  in  the  Federal 
Register  as  a  final  rule:  or 

(2)  The  Regional  Director  concurs 
v\!th  the  Council's  recommendation  and 
detennines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 


action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register,  After 
additional  public  comment,  if  the 
Regional  Ehrector  concurs  with  the 
Council  recommendation,  the  action 
will  be  published  as  a  final  rule  in  the 
Federal  Register;  or 

(3)  The  Regional  Director  does  not 
concur,  the  Council  will  be  notified,  in 


WTiting,  of  the  reasons  for  the  non- 
concurrence. 

(f)  Nothing  in  this  section  is  meant  to 
derogate  from  the  authority  of  the 
Secretary  to  take  emergency  action 
under  section  305(e)  of  the  Magnuson 
Act. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act; 
Proposed  Revisions  to  the 
Performance  Management  System,  and 
Proposed  Performance  Standards  for 
Program  Years  (PY's)  1994  and  1995 

AGENCY:  Einployment  and  Trainirg 
Administration.  Labor. 
ACTION:  Notice  of  proposed  revisions  to 
the  performance  management  system, 
and  proposed  revisions  to  the 
secretary's  performance  standards; 
request  for  comments. 

SUMMARY:  To  comply  with  the  statutory 
requirements  in  the  Job  Training 
Partnership  Act,  as  amended  in  1992, 
the  Department  of  Labor  is  proposing 
changes  to  State  incentive  and  sanction 
pro\is)ons  for  programs  operated  under 
Title  n  of  the  Job  Training  Partnership 
.•\ct.  Also  being  introduced  are  two  new 
performance  standards  for  job  training 
programs  serving  older  workers  funded 
under  Section  204. 
DATES:  These  changes  to  the 
performance  management  system  will 
be  effective  for  programs  in  PY's  1994 
and  1995  (July  1,  1994-June  30.  1996). 
COMMENTS:  Written  comments  are 
invited  from  the  public.  Comments  must 
be  submitted  on  or  before  March  31 . 
1994. 

ADDRESSES:  Written  comments  shall  be 
addres,sed  to  the  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  room  N5631,  200 
Constitution  Avenue  NW..  Washington, 
DC  20210,  Attention:  Steven  Aaronson, 
Chif-f.  Adult  and  Youth  Standards  Unit. 
PAPERWORK  REDUCTION  ACT:  Information 
collection  related  to  this  regulation  has 
been  approved  previously  by  the  Office 
of  Management  and  Budget,  No.  1205- 
0321.  No  further  information  collections 
or  other  paperwork  requirements  of  the 
public  are  needed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Aaronson,  Chief,  Adult  and 
Youth  Standards  Unit.  Telephone:  202 
219-5487,  extension  107  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Job  Training  Reform 
-Amendments  of  1992  (Amendments) 
introduced  significant  changes  in  the 
way  job  training  programs  are  designed 
and  operated  at  the  local  levels.  These 
statutory  changes,  combined  with  recent 
legislative  and  administrative  initiatives 
to  promote  high-quality,  results-driven, 


customer-oriented  services  throughout 
the  Federal  Government,  are  reshaping 
national  and  State  policy  and  practices. 

Under  Section  106  of  the  amended  Job 
Training  Partnership  Act  (JTPA).  the 
Secretary  of  Labor  is  required  to  set 
standards  for  programs  serving:  (1) 
Adults  and  youth  under  Title  II-A  and 
Title  II-C;  (2)  dislocated  workers  under 
Title  III;  and  (3)  older  workers  under 
section  204(d).  The  Secretary  may 
modify  these  performance  standards  no 
more  than  every  two  years,  and  such 
modifications  cannot  be  retroactive. 

National  job  training  objectives  have 
remained  unchanged  since  1990  and 
focus  on  enhancing  the  long-term 
employabiUty  and  economic  self- 
sufficiency  of  those  most  at  risk  of 
becoming  or  remaining  unemployed. 
Current  adult  measures  refiect  this 
emphasis  on  employment  retention  and 
earnings;  for  youth,  employment  and 
skill  enhancements  are  stressed.  For  this 
reason,  the  Secretary's  performance 
measures  will  be  retained  for  PY's  1994 
and  1995. 

Numerical  levels  for  these  core 
standards,  however,  have  been  updated 
to  reflect  the  most  recent  JTPA  program 
experience. 

Programs  serving  older  workers  were 
not  previously  subject  to  performance 
standards.  Under  section  204(d)  of 
JTPA,  as  recently  amended,  these 
programs  are  now  subject  to 
performance  standards  that  are  to  be 
focused  on  increasing  employment  and 
earnings  including  hourly  wages, 
similar  to  those  programs  serving  other 
disadvantaged  adults.  In  developing 
requirements  for  these  performance 
standards,  the  special  needs  and 
circumstances  of  this  population  group 
were  considered.  Because  field  evidence 
suggests  that  older  workers  are  much 
more  likely  to  remain  employed  once 
they  are  placed  in  jobs,  employment  at 
program  completion  is  a  fundamental 
priority.  The  employment  and  wage 
measures  together  underscore  the 
employment  focus  of  the  program, 
particularly  in  jobs  that  are  higher 
paying. 

To  comply  with  the  new  legislative 
provisions,  the  Department  considered 
adding  specific  outcome  measures  for 
hard-to-serve  participants,  and  separate 
outcomes  for  in-school  and  ouf-of- 
school  youth.  However,  in  the  interest 
of  avoiding  a  proliferation  of 
performance  measures  and  limiting 
local  flexibility  in  programming, 
additional  measures  for  these  three 
separate  groups  were  not  proposed. 

States  will  need  to  consider,  however, 
the  quality  of  service  to  out-of-school 
youth  and  placements  in  jobs  wnth 
employer-assisted  benefits  when 


judging  service  delivery  area  (SDA) 
performance  and  awarding  incentive 
funds.  The  Department  requests 
comments  on  whether  these  proposals 
adequately  address  statutory 
requirements  for  promoting  service  to 
the  hard-to-serve  population  and 
improving  service  to  out-of-school 
youth  through  its  existing  performance 
standards  and  revised  incentive  award 
criteria. 

Since  the  Department  is  undertaking 
a  comprehensive  review  of  its  Title  III 
programs,  changes  in  outcome  measur»^s 
will  be  deferred  until  this  critical 
assessment  is  completed.  Governors  will 
continue  to  be  required  to  set  an  entered 
employment  rate  standard  for  their  Title 
ni  programs  and  encouraged  to  establish 
an  average  wage  at  placement  goal.  At 
the  same  time,  the  Department  will  be 
exploring  ways  to  maximize  post- 
program  wages,  to  better  measure  skills 
acquisition  and  customer  satisfaction, 
and  to  improve  the  quality  of  services 
provided  to  dislocated  workers. 

Financial  information  will  continue  to 
be  collected  for  program  management 
purposes;  however,  the  policy  of 
excluding  cost  measures  from  incentive 
awards  will  remain  unchanged. 

Statutory  Basis  of  Performance 
Standards 

Section  106  of  JTPA  directs  the 
Secretary  of  Labor  to  establish 
performance  standards  for  major  job 
training  programs  funded  under 
separate  JTPA  statutory  provisions;  Title' 
II-A  (adult  programs).  Title  II-C  (youth 
programs),  and  Title  III  (dislocated 
worker  programs).  Section  204(d)(6)(A) 
of  JTPA,  as  recently  amended,  for  the 
first  time  subjects  older  worker 
programs  to  performance  standards. 
Performance  standards  serve  the 
purpose  of  assuring  Congress  that  the 
basic  statutory  objectives  (increased 
earnings  and  employment,  skills 
acquisition,  and  reduced  welfare 
dependency)  are  being  met  (29  U.S.C. 
1516).  On  the  basis  of  the  Secretary's 
performance  standards.  Governors  must 
set  performance  standards  for  each  of 
their  SDA's  and  substate  areas  (SSA's). 

The  proposed  issuance  appended  to 
this  notice  contains  revised  performance 
standards  levels  and  implementation 
instructions  to  conform  the  Title  n 
performance  management  system  with 
the  Job  Training  Reform  Amendments  of 
1992. 

Rationale  for  Retaining  Adult  Measures 

Data  on  post-program  employment 
and  earnings  provide  the  most  direct 
measure  of  long-term  employability. 
Currently,  measures  for  programs 
serving  adults  and  adult  welfare 
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recipients  capture  a  participant's 
employment  status  and  earnings  three 
nonths  after  program  completion. 

The  Amenaments,  however,  envision 
longer  periods  of  employment 
retention — beyond  six  months — ^to 
measure  a  job  training  program's 
succes.s  in  preparing  its  adult 
participants  for  long-term  emploNTnent. 
Locking  toward  the  feasibility  of 
developing  such  measures,  the 
Department  has  awarded  grants  to  16 
States  to  compare  alternative 
approaches,  measures  using 
Unemployment  Insurance  (Ul)  wage 
records  versus  follow-up  survey  data,  as 
a  basis  for  assessing  and  rewarding  local 
program  performance.  Information  on 
the  operational  problems  of  using 
alternative  measures,  such  as  timing  for 
incentive  awards  and  addressing 
uncovered  or  out-of- State  emplovinent, 
will  be  an  important  part  of  the  pilot 
project  report  due  in  Fall  1994.  The 
Department,  in  conjunction  with  State 
and  local  staff,  will  use  the  results  of 
these  State  case  studies  and  other 
information  to  introduce,  where 
feasible,  alternative  post-program 
measures  in  FY  1995. 

Rationale  for  Retaining  Youth 
Measures 

Youth  measures  have  undergone  the 
most  refinements  since  JTPAs  inception 
and  now  more  fully  reflect  the  dual 
goals  of  programs  serving  youth  who  are 
enrolled  in  school,  as  well  as  those  who 
are  out  of  school  and  seeking 
emploNTiient.  Additionally,  all  the 
required  program  outcomes  in  the 
newly  revised  youth  provisions  at 
Section  10G{b)(4),  including 
employment,  attainment  of  employment 
competencies,  dropout  prevention  and 
recovery,  secondary  and  post -secondary 
school  completion,  and  enrollment  in 
advanced  training,  are  encompassed  in 
the  current  two  measures.  To  address  a 
longstanding  concern  that  employment 
may  not  be  an  appropriate  outcome  for 
all  youth,  the  Department  will  continue 
its  practice  of  excluding  in-school 
youth — those  enrolled  in  dropout 
prevention  or  dropout  recovery 
programs — from  the  base  used  to 
compute  the  Youth  Entered 
Employment  Rate. 

Although  separate  performance 
measures  for  in-school  and  out-of- 
school  youth  are  not  specifically  called 
for  in  S(K:tion  106(b)(4)(B),  the 
Department  has  carefully  examined  the 
implications  of  a  dual  performance 
management  system  for  youth  programs. 
Separate  perfonnance  measures  are  not 
preferred  for  a  number  of  reasons.  One 
objection  to  separate  performance 
measures  is  that  they  lead  to  a 


proliferation  of  measures,  creating 
confusion  at  the  local  level  among 
conflicting  policy  priorities.  In  addition, 
separate  measures  for  in-school  and  out- 
of-school  youth  limit  fiexibility  in 
program  design  by  penalizing  SDA's 
that  do  not  choose  to  balance 
enrollments  between  in-school  and  out- 
of-school  youth.  In  programs  serving 
only  small  numbers  of  in-school  youth, 
each  terminee  would  represent  a  large 
percentage  of  in-school  terminations. 
Individual  outcomes  would  therefore 
have  a  relatively  larger  impact  on 
overall  performance. 

Rationale  for  New  Older  Worker 
(Section  204(d))  Performance  Measures 

Section  204(d)(6KA)  of  JTPA  imposes 
performance  standards  on  State 
programs  serving  older  workers.  Quality 
employment  is  a  primary  goal  of  these 
programs  and  the  DejMrtment  believes 
that,  in  the  absence  of  postprogram  data, 
measures  surrounding  job  placements  at 
termination  are  appropriate  at  this  time. 
As  postprogram  information  becomes 
available  on  the  section  204(d)  program, 
the  Department  will  reconsider  the 
possibility  of  follow-up  emplo>Tnent 
and  earnings  measures.  However,  for 
FYs  1994  and  1995,  the  Department  is 
proposing  to  assess  programs  operated 
under  section  204(d)  using  an  Entered 
Employment  Rate  and  an  Average  Wage 
at  Placem.ent  measure. 

Note:  PnDgrams  operated  under  section 
204(d)  are  State  programs,  even  though  they 
may  be  operated  by  various  local  entities. 
Therefore,  the  two  perfonnance  measures 
will  be  applied  to  all  older  worker  programs 
statewide. 

Rationale  for  Not  Establishing  Separate 
Hard-to-Serve  Performance  Measures 

Section  106(b)(7)  of  JTPA  states  that 
Governors  shall  award  incentive  grants 
to  SDA's  that,  in  addition  to  meeting 
other  criteria,  "exceed  the  performance 
standards  established  by  the  Secretary 

*  •   *  w  ith  respect  to  services  to 
populations  of  hard-to-ser\'e  individuals 

*  *   *".  This  provision  could  be 
interpreted  as  requiring  the  addition  of 
separate  hard-to-serve  performance 
measures  to  the  current  JTPA 
performance  standards  system. 

However,  additional  performance 
measures  for  the  hard-to-serve 
population,  per  se.  do  not  appear  to  be 
the  best  approach  for  implementing  this 
requirement.  The  four  current  adult 
measures  provide  critical  evaluative 
data  which  would  preclude  their 
exclusion  from  the  performance 
standards  system.  Therefore,  additional 
hard-to-serve  performance  measures 
merely  would  add  to  the  complexity  of 
tlie  system  and  lead  to  an  unwanted 


proliferation  of  measures.  In  fact,  past 
experience  with  12  performance 
measures  provided  solid  evidence  of  the 
pitfalls  of  introducing  such  complexity. 

Moreover,  with  the  addition  of  hard- 
to-serve  measures,  the  core  set  of 
performance  standards  is  redundant 
and,  thus,  not  a  useful  management  tool. 
It  is  estimated  that  over  60  percent  of 
adults  and  youth  currently  served  in 
JTPA  qualify'  for  one  or  more  hard-to- 
serve  categories.  Therefore,  it  can  be 
argued  that  the  current  measures 
adequately  reflect  the  program  goals  of 
increased  employment  and  self- 
sufficiency  among  those  most  in  need  of 
JTPA's  services,  because  these 
individuals  constitute  a  majority  of  the 
program's  participants.  In  fact,  welfare 
recipients  are  already  double  counted  in 
the  current  measures;  adding  outcomes 
for  hard-to-serve  groups  will  resu't  in 
welfare  recipients  being  counted  ihree 
times  (as  adults,  as  welfare  adults,  and 
as  hard-to-serve  adults). 

The  Department  considered  several 
strategies  for  avoiding  the  proliferation 
of  measures  while,  at  the  same  time, 
maintaining  Congressional  intent.  The 
most  expedient  way  to  approach  the 
statutory  requirement  was  from  a  State 
incentive  policy  perspective.  Therefore, 
in  order  for  an  SDA  to  be  considered 
eligible  to  receive  any  incentive  award, 
the  Department  is  proposing  that  65 
percent  of  their  terminees  (i.e..  both  65 
percen'  of  Title  D-A  terminees  and  65 
percent  of  Title  D-C  terminees) 
receiving  services  beyond  objective 
assessment  (j.e.,  training  and/or  job 
search  a.ssi  stance)  must  be  from  the 
legislatively  defined  hard-to-serve 
categories. 

This  requirement  serves  as  a  "gate"  in 
determining  an  SDA's  eligibility  for 
incentive  awards,  thus  ensuring  the 
Congressional  objective  that  program  be 
rewarded  on  the  basis  of  both  high 
levels  of  service  to  the  hard-to-sen'e  and 
good  performance.  In  the  absence  of 
such  a  gate,  both  State  and  local 
administrators  expressed  concerns  that 
local  programs  could  exceed  their 
performance  standards  and  thus  ba 
rewarded,  even  if  service  levels  to  the 
hard-to-serve  fall  below  the  legislatively 
required  floor  of  65  percent. 

Excluding  individuals  participating  in 
the  program,  but  receiving  only 
objective  assessment,  from  the 
determination  of  eligibihty  for  incentive 
awards  is  consistent  with  existing 
Department  policy  of  excluding  such 
individuals  from  the  performance 
standards  universe. 
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Rationale  for  Including  Improved 
Service  to  Out-of- School  Youth  and 
F.mpioyer-Assisted  Benefits  Incentive 
Award  Criteria 

Section  106(b)(7)  of  [TPA  includes, 
among  other  required  criteria  for 
awarding  incentive  grants  to  SDA's. 
improved  service  to  out-of-school  youth 
and  job  placements  that  provide 
employer-assisted  benefits.  Governors 
will  be  required  to  reward  model  out-of- 
school  youth  programs  either  identified 
by  the  Department  of  Labor  or 
recognized  by  the  State  or  SDA  as 
having  a  demonstrated  record  of 
success.  Considerable  flexibility  will  be 
given  to  Governors  in  establishing  a 
method  for  doing  so. 

The  Act  is  not  at  all  directive  with 
regard  to  rewarding  employment  in  jobs 
offering  fringe  benefits.  In  the  absence  of 
any  data  on  what  constitutes  a 
reasonable  national  estimate  of  job 
placements  with  employer-assisted 
benefits  in  ITPA,  the  Department  has 
given  States  considerable  fie-xibility  in 
establishing  incentive  policies  that 
promote  such  placements.  Once 
relevant  data  become  available  from 
nrPA's  management  information  system, 
the  Department  will  be  able  to  offer 
more  guidance  to  States. 

Because  numerous  types  of  employer- 
assisted  benefits  are  available  which  are 
more  or  less  typically  provided,  the 
Department  needs  to  ensure  some 
degree  of  uniformity.  It  is  proposed  that 
the  States  use  a  standardized  definition. 
The  definition  used  in  JTPA's  newly 
instituted  Standardized  Program 
Information  Report  (SPIR)  provides  this 
comparability.  This  definition  requires 
that  the  job  offer  employer-assisted 
health  benefits;  but  the  individual  does 
not  have  to  actually  receive  such 
benefits,  .\gain.  in  the  absence  of  firm 
data  with  which  to  establish  a  credible 
benchmark,  the  Department  is  offering 
States  maximum  fiexibility  in 
measuring  the  provision  of  employer- 
assisted  benefits  and  determining  an 
appropriate  incentive  policy  emphasis. 

Rationale  for  New  Numerical  Levels 

The  Secretary's  national  numerical 
standards  for  PY's  1994-1995  are  set  on 
the  bar.is  of  the  most  recent  JTPA 
performance  data  available  (PY  1992). 
The  numerical  values  of  the  standards 
are  generally  set  so  that  if  SDA's/ SSA's 
continue  to  perform  in  the  same  manner 
as  they  did  in  the  most  recent  program 
year,  75  percent  of  the  system  should 
exceed  their  standards.  This  means  that 
the  proposed  numerical  standards  for 
five  of  the  six  core  measures  and  the 
Title  III  Entered  Employment  Rate 
measure  are  set  at  the  25th  percentile  of 


PY  1992  performance.  Revising  the 
numerical  standard  for  the  youth 
entered  employment  rate  (YEER)  in  the 
same  way  would  lead  to  reduced 
standards  for  SDAs.  However,  30  month 
results  from  the  recent  National  JTPA 
Study  suggest  that  outcomes 
experienced  by  out-of-school  youth  in 
[TPA  fall  short  of  acceptable  levels. 
Therefore,  to  encourage  improved 
services  to  out-of-school  youth,  the 
numerical  standard  for  the  YEER  will 
remain  at  its  current  level  of  41  percent. 
The  Secretary's  standards  for  the  new 
older  worker  measures  are  derived  from 
a  combination  of  data  obtained  from  Job 
Training  Quarterly  Survey  data  and  the 
JTPA  Annual  Status  Report. 

Rationale  for  New  Sanction  Policy 
Provisions 

The  amended  JTPA  states  in  Section 
106(j)(l)  that  the  Department  is  to 
establish  uniform  criteria  for 
determining  whether  an  SDA  fails  to 
meet  performance  standards  and  the 
circumstances  under  which  remedial 
action  shall  be  taken.  This  provision 
shifts  responsibility  for  defijiing 
"failure"  to  meet  standards  from  the 
States  to  the  Department. 

In  determining  the  new  sanction 
policy  provisions,  the  Department 
sought  uniformity  and,  thus, 
comparability  across  the  JTPA  system. 
This  is  clearly  in  line  with 
Congressional  intent.  Furthermore,  the 
Department  believes  that,  to  minimize 
confusion,  the  meaning  of  "failure"  in 
one  year  should  be  consistent  with  the 
meaning  of  "failure"  for  a  second  year, 
since  failure  for  two  consecutive  years 
triggers  reorganization.  States  and  local 
areas  should  clearly  understand  the 
meaning  of  failure,  and  it  should  be 
consistent  from  one  program  year  to  the 
next.  Use  of  the  Secretary's  standards 
for  the  purpose  of  imposing  sanctions 
on  SDA's  is  consistent  with  past 
practices. 

Another  issue  related  to  imposing 
sanctions  on  SDA's  concerns  the 
definition  of  "failure",  specifically, 
defining  an  appropriate  "level  of 
failure".  Consistent  with  the  intent  of 
the  amended  legislation,  the  Department 
has  specified  the  number  of  "standards 
not  met"  as  constituting  failure.  It  was 
noted  that  the  lack  of  specificity  in  the 
past  led  to  confusion  and  inconsistency 
arj-oss  the  JTPA  system.  In  addition,  to 
make  the  definition  more  explicit  and  to 
properly  consider  the  goals  of  the  youth 
program,  the  Department  added  a 
stipulation  that  an  SDA  which  does  not 
meet  at  least  one  of  the  two  youth 
standards  will  be  considered  as  failing. 

"Meeting  Performance  Standards"  is 
defined  as  meeting  at  least  four  of  the 


six  core  standards,  one  of  which  must 
be  a  youth  standard.  Conversely. 
"Failure"  is  defined  as:  Failing  to  meet 
three  (3)  or  more  of  the  core  standards 
or  failing  to  meet  both  youth  standards. 
For  the  first  year,  failure  will  require  a 
State  to  provide  technical  assistance  to 
an  SDA  and  will  preclude  that  SDA 
from  receiving  any  incentive  award. 
(This  is  explicitly  stated,  since  an  SDA 
which  passes  through  the  eligibility  gate 
could  conceivably  qualify  for  an 
incentive  award  based  on  meeting  other 
criteria.)  For  the  second  year,  failure 
will  trigger  the  reorganization  of  the 
SDA  and  preclude  receipt  of  any 
incenti\es  in  that  year. 

Public  Comment  and  Participation 

The  Department  is  committed  to  a 
participatory  process  in  the 
development  of  perfom^.ance  standards 
through  periodic  meetings  with  State. 
SDA.  and  Private  Industry  Council  (PIC) 
representatives  to  address  performance 
standards  issues.  Such  a  meeting  was 
held  in  July  1993  to  provide  the 
Department  with  field  input  critical  to 
the  development  of  these  standards. 
This  request  for  comment,  which 
incorporates  that  input,  is  another 
important  part  of  the  participatory 
process. 

The  Secretary  especially  requests 
comments  on  the  following  issues: 

General 

Does  the  system  proposed  in  this 
notice  adequately  deal  with  legislated 
requirements  for  promoting  service  to 
the  hard-to'-serve  through  performance 
standards  and  related  incentive  award 
criteria? 

Retaining  Current  Adult  and  Youth 
Measures  as  the  Secretary's  Core 
Measures 

Given  currently  available  data,  do  the 
six  adult  and  youth  measures  proposed 
as  the  Secretary's  core  measures 
adequately  and  appropriately  reflect  the 
program's  overall  goals  of  increased 
employment  and  earnings,  reduced 
welfare  dependency,  long-term 
economic  self-sufficiency,  and  increased 
educational  attainment  and 
occupational  skills? 

Hard-to-Sen-e  "Gate"  for  Incentive 
A  ward  EhgibiUty 

The  Department  proproses  to  require 
for  eligibility  to  receive  incentive 
awards  that  SDA's  ensure  that  65 
percent  of  their  terminees  receiving 
training  or  other  services  beyond 
objective  assessment  represent  one  of 
the  statutorily  defined  hard-to-sen.  e 
categories.  Does  establishing  this 
requirement  fully  address  the  need  to 
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emphasize  this  population  in  the 
performance  standards  system?  Would 
additional  outcome  measures  for  hard- 
to-ser\e  create  confusion  or  undue 
complexity  at  the  local  level?  In 
assessing  compliance  with  the  eligibihty 
gate  for  incentive  awards,  should  the  65 
percent  targeting  provision  be  applied  to 
those  enrolled  in  JTPA  or  those 
completing  the  program?  Al.so,  should 
the  eligibility  gate  be  comprised  of  total 
individuals  served  (/.e..  adults  and 
youth  combined),  or  should  appropriate 
separate  adult  and  youth  gates  be 
identified? 

Failure  To  Meet  Performance  Standards 

Is  the  definition  of  failure  to  meet 
standards  reasonable,  fair,  and 
consistent  with  the  intent  of  the 
amended  JTPA? 

Older  Worker  (Sec.  204(dll  Performance 
Measures 

Is  it  appropriate  to  limit  performance 
assessment  to  outcomes  at  termination, 
or  does  the  reintroduclion  of 
termination-based  measures  create  a 
perverse  effect?  Once  postprogram  data 
on  204(d)  programs  become  available 
from  the  SPIR  beginning  in  PY  1994, 
should  any  postprogram  measures  be 
considered?  Do  the  standards 
adequately  address  the  needs  of 
individuals  who  participate  in  older 
worker  programs? 

Signed  at  Washington.  DC.  this  18th  day  of 
Ffbruan,'  1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

Appendix — Revisions  to  the 
Performance  Management  System,  and 
Performance  Standards  for  Program 
Years  (PY's)  1994  and  1995 

Training  and  Emplo>'mem  Guidance  Letter 


Training  and  Emplo>Tiient  Guidance  Letter 

No. 

From:  Barbara  Ann  Farmer.  Administrator  for 

Regional  Management 
Subject:  Job  Training  Partnership  Act  (JTPA) 

Title  II  and  Title  III  Performance 

Standards  for  PY's  1994-1995 

1.  Purpose.  To  transmit  guidance  on  the 
Secretary's  required  performance  measures 
and  the  Secretar>'s  implementing 
instructions  for  performance  standards 
provisions  for  Program  Years  (PY's)  1994  and 
1995  (July  1.  1994-Iune  30.  1995;  July  1. 
1995-Iane  30.  1996). 

2.  Baclcgmund  Sec.  106  of  ,TPA,  as 
amended,  directs  the  Secretar>-  to  establish 
performance  standards  for  adult,  >t)uth,  and 
dislocated  worker  programs.  These  standards 
are  ujxiated  every  two  years  based  on  the 
most  JTPA  program  experience  and  on 
program  emphases  and  goals  established  by 
the  Department  of  Labor.  The  Secretary  also 
issues  instructions  for  Implementing 
standards  and  parameter  criteria  for  States  to 


follow  in  adjusting  the  Secretary's  standards 
for  service  delivery  areas  (SDA's)  and 
substate  areas  (SSA's). 

The  )ob  Training  Reform  Amendments 
(JTRA)  of  1992  mandated  significant  changes 
in  the  design  and  operation  of  local  job 
training  programs,  as  well  as  the  criteria  used 
to  assess  their  performance.  The  revised 
Section  106  requires  that  pjerformance 
standards  reflect  job  placements  that  arc  a 
minimum  of  20  hours  per  week,  and  that 
programs  be  rewarded  based  not  only  on  high 
performance,  but  also  on  increased  service  to 
the  "hard-to-ser\'e,"  and  on  quality  job 
placements  that  are  both  high  paying  and 
offer  employer-assisted  benefits.  Incentive 
and  sanction  policies  are  to  be  structured 
around  more  explicit  criteria  and  guidelines, 
and  criteria  for  failure  to  achieve  program 
objectives  are  to  be  clarified  and  made  more 
uniform.  Section  204(d)  mandates 
performance  measures  for  the  older  worker 
program. 

To  assist  the  Department  in  resf>onding  to 
the  substantive  changes  required  in  the 
Section  106  amendments,  a  Technical 
Workgroup  was  convened  in  Washington. 
DC.  in  mid-|uly,  1993.  The  workgroup  had 
representatives  from  State  and  local  JTPA 
programs;  public  interest  groups  including 
the  Partnership  for  Training  and  Employment 
Careers,  the  U.S.  Conference  of  Mayors,  the 
National  Association  of  Counties,  the 
National  Governors'  Association,  and  the 
National  Council  on  the  Aging;  and  staff  from 
the  Department  of  Labor  (DOL)  Office  of  the 
Inspector  General.  This  Guidance  Letter 
incorporates,  to  a  large  extent,  the 
workgroup's  findings. 

3.  Performance  Management  Goals  for  PY's 
1994-1995.  PY  1994  will  begin  the  sixth  two- 
year  cycle  of  the  performance  management 
system  under  JTPA.  Departmental  goals, 
initially  established  for  PY  1990  in 
anticifjation  of  the  amendments,  remain 
unchanged: 

•  Targeting  services  to  a  more  at-risk 
population; 

•  Improving  the  quality  and  intensity  of 
services  that  lead  to  skills  acquisition,  long- 
term  employability  and  increased  earnings; 

•  Placing  greater  emphasis  on  basic  skills 
acquisition  to  qualify  for  emplo>Tnent  or 
advanced  education  or  training;  and 

•  Promoting  comprehensive,  coordinated 
human  resource  programs  to  address  the 
multiple  needs  of  at-risk  populations. 

In  addition,  with  the  passage  of  the 
Amendments  in  1992.  the  p)erformance 
management  system  has  been  tasked,  through 
performance  incentive  award  policies,  to 
improve  service  to  out-of-school  youth  and 
also  foster  employment  in  better  quality  jobs 
which  offer  high  wages  and  employer- 
assisted  benefits 

These  goals  are  reflected  in  the  Secretary's 
six  Title  Il-A  and  Title  D-C  (core)  measures, 
national  numerical  standards  for  these 
measures,  new  incentive  award  criteria,  and 
associated  reporting  requirements.  Governors 
still  retain  authority  to  establish  additional 
standards  which  reflect  State  pxjlicy  and  to 
develop  the  sp>ecific  approach  to  determining 
incentive  awards. 

This  issuance  specifies  the  national 
standards  for  PY's  1994-1995  and  introduces 


the  new  criteria  which  must  be  a  part  of  Slate 
incentive  grant  policies.  Data  to  support 
additional  non-cost  measures  will  continue 
to  be  rep>orted  and  Governors  may  use  those 
in  incentive  policies.  Cost  data  are  to  be  used 
for  purposes  of  program  oversight  and  fiscal 
management  only.  Numerical  levels  for  the 
core  standards  are  identified  in  Section  7  of 
this  Guidance  Letter. 

Note:  The  Department  has  identified  two 
additional  goals  for  which  Title  fl  measures/ 
standards  have  not  yet  been  established: 

•  Establishing  a  strong  customer  focus  and 
orientation  and  improving  the 
responsiveness  of  services  to  the  individual 
needs  of  participants:  and 

•  Improving  access  to  labor  market 
information  and  obtaining  feedback  from 
customers  and  employers  on  the  quality  of 
program  services. 

Various  options  for  collecting  and 
analyzing  customer  feedback  will  be 
explored.  In  the  meantime.  States  and  SDA's 
are  encouraged  to  begin  on  their  own  to  focus 
on  improving  the  quality  of  program  services 
and  using  customer  feedback  as  a 
management  tool. 

4.  TitJe  11- A  and  Title  U-C  Core 
Performance  Measures.  Four  performance 
measures  will  be  used  for  Title  II-A  for  PY's 
1994  and  1995.  These  are: 
— the  Adult  Follow-Up  Employment  Rate; 
— Adult  Weekly  Earnings  at  Follow-Up; 
— the  Welfare  Follow-Up  Employment  Rate: 

and 
— Welfare  Weekly  Earnings  at  Follow-Up. 

Two  performance  measures  will  be  used 
for  Title  II-C  for  PY's  1994  and  1995.  These 
are: 

— the  Youth  Entered  Employment  Rate;  and 
— the  Youth  Employability  Enhancement 
Rate. 

The  adult  and  welfare  measures  are  being 
retained  because  post-program  outcomes  are 
the  most  direct  measure  of  long-term 
employability.  The  current  measures  send  an 
explicit  px)licy  signal  that  fTPA,  as  a  value- 
added  program,  promotes  employment 
retention  for  its  participants,  as  measured  by 
an  individual's  employment  status  and 
earnings  three  months  after  leaving  the 
program.  Since  earnings  are  also  a  critical 
factor  in  reducing  welfare  dependency,  the 
welfare  earnings  measure  is  the  best  proxy 
currently  available  for  identifying  reduced 
dependency. 

Note:  The  Amendments  suggest  that  adult 
program  measures  should  address  longer 
f)eriods  of  employment  retention  than  the 
current  13  weeks.  The  Dep>artmont  has 
awarded  grants  to  16  States  that  will  examine 
the  merits  of  using  Unemployment  Insurance 
(Ul)  wage  records  for  such  longer-term 
measures.  Preliminary  data  indicate  that 
comparable  pierformance  measures  can  be 
developed  from  UI  wage  records.  Applying 
the  results  of  longer-term  measures  to 
ongoing  program  management  and  annual 
incentive  award  determinations  raises 
technical  and  operational  issues  which  will 
need  to  be  examined  by  the  pilot  sites.  The 
Department  will  use  the  results  of  these 
States  studies  and  other  available  data  to 
introduce,  where  feasible,  longer-term 
measures  in  PY  1995 
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Youth  measures  are  unchanged  because 
they  fully  reflect  Departmental  priorities  and 
the  required  performance  standards  factors 
listed  in  seaion  106(bK4)  of  JTRA 
(pmployment,  attainment  of  emplovment 
co.Tipetencies,  dropout  prevention  and 
recovery.  secoDdary  and  post-secondary 
school  completion,  and  enrollment  in  other 
training  programs).  Acknowledging  that 
employ.naent  may  not  be  an  appropriate 
outcome  for  all  youth,  those  individuals  who 
are  enrolled  in  dropout  prevention  programs 
and  successfiilly  remain  in  school,  and  those 
who  are  enrolled  in  dropout  reco\iery 
programs  and  successfully  return  to  school 
will  not  be  inchided  in  the  Youth  Entered 
Employment  Rate. 

5.  Performance  Standards  Provisions  for 
Older  Workers  Programs.  Except  for 
incentive  a'A-ard  and  sanctions  provisions, 
section  204  (d)(b)  of  )TPA  identifies 
requirements,  including  performance 
standards,  for  the  operation  of  older  worker 
programs.  In  response  to  this  new  provision, 
two  performance  measures  have  been 
establishefi  to  take  into  account  program 
goals  for  this  segment  of  the  population. 
Starting  in  PY  1994,  there  wiJl  be  an  Entered 
Employment  Rate  performance  measure  as 
well  as  an  Average  Wage  at  Placement 
performance  measure  for  older  worker 
programs.  As  postprograra  information 
becomes  avsilable  on  the  section  204(d) 
program,  t.he  Department  will  reconsider  the 
possibiliry  of  follow-up  employment  and 
earnings  measures. 

Note:  Programs  operated  under  section 
i:04(d)  are  State  programs  even  though  they 
may  be  operated  by  various  local  entities. 
Therefore,  performance  standards  will  be 
applied  to  the  total  older  worker  programs 
State-wide. 

6.  Performance  Standards  Provisions  for 
Title  111.  Governors  are  required  to  set  an 
entered  employment  rate  standard  for  Title 
I.'I  programs  and  are  encouraged  to  establish 
an  average  wage  at  plecement  goal. 
Performance  standards  for  Title  VA  will  be 
applied  to  the  following  progra-ms  funded 
under  section  302:  all  of  section  302(c)(1) 
State  activities,  and  sections  302(c)(2)  and 
302(d)  substale  area  activities.  Performance 
outcomes  will  be  reported  for  programs 
operated  under  section  302(3)(2),  Secretary's 
National  Reserve,  in  lieu  of  applying 
performance  standards,  because  these  funds 
are  typically  used  for  one-lime  projects  rather 
than  ongoing  programming. 

While  rewards  and  the  LmpKisition  of 
sanctions  are  not  required  for  title  III 
programs.  Governors  may  use  a  portion  of  ihe 
40  percent  funds  reserved  for  State  activities 
under  section  302(c)(1)  for  rewarding 
substate  area  performance,  particularly 
lengthier,  substantive  training  that  will  better 
ensure  the  long-term  employability  of 
pGrticifwnls.  Although  no  statutory 
requirement  exists  for  monetary  incentives. 
Congress  requires  State  plans  to  include 
incentives  to  ensure  that  long-term  training  is 
provided  to  those  who  need  it. 

7.  Secretary's  \ational  Mtimerical 
Standards  for  FY's  1994-1995.  The  title  II- 
A  and  li-C  numerical  standards  are  derived 
from  PY  '92  performance  data  reported  on 
the  fTPA  Annual  Status  Report  (j.ASR)  and 


are  generally  set  at  a  level  that  approximately 
75%  of  the  SDA's  are  expected  to  exceed. 
Revising  the  numerical  standard  for  the 
youth  entered  employTnent  rate  (YEER)  in  the 
same  way  would  lead  to  reduced  standards 
for  SDAs.  However.  30  month  results  from 
the  recent  National  JTPA  Study  suggest  that 
outcomes  experienced  by  out-of-school  youth 
in  JTPA  fall  short  of  acceptable  levels. 
Therefore,  to  enctairage  improx-ed  services  to 
out-of-school  youth,  the  numerical  standard 
for  the  YEER  will  remain  at  its  current  level 
of  41  percent.  Earnings  have  been  adjusted  to 
account  for  expected  future  inflation.  Finally, 
an  additional  special  adjustment  has  been 
made  to  the  Adult  and  Welfare  Follow-Up 
Employment  Rates  and  the  Youth  Entered 
Employment  Rate  to  account  for  the 
requirement  in  section  106(k)  that  for 
performance  standards  purposes  ".  .  . 
"employment'  means  emplojTnent  for  20  or 
more  hours  per  week." 

The  Secretary's  standards  for  title  II-A  for 
FY's  1994-1995  are  as  follows: 
Adult  FoUow-up  Employment  Rate:  59% 
Adult  Weekly  Earnings  at  Follow-up:  $245 
Welfare  Follow-up  Employment  Rate:  47% 
Welfare  Weekly  Earnings  at  Follow-up:  $223 

The  Secretary's  standards  for  title  Il-C  for 
FY's  1994-1995  are  as  follows: 
youth  Entered  Employment  Rate:  41% 
Youth  Employability  EinharKement  Rate: 
40% 

No  national  data  on  older  worker  program 
performance  are  currently  available  to  assist 
in  setting  national  standards.  However,  the 
Job  Training  Quarterly  Survey  (JTQS)  has 
detailed  employment  and  wage  data  on  older 
workers  served  by  regular  title  Il-A 
programs.  Based  on  these  data,  and  adjusting 
for  the  20  hours  per  week  employment 
requirement,  the  Secretary's  standards  for 
older  worker  programs  are  as  follows: 
Entered  Employment  Rate:  62% 
Average  Hourly  Wage  at  Placement:  $5.45 

The  title  III  standard  is  derived  from  PY  '92 
performance  data  reported  on  the  Worker 
Adjustment  Program  Annual  Program  Report 
(WAPR).  This  sUndard  is  at  a  level  Lhat 
approximately  75  percent  of  the  substate 
areas  are  expected  to  exceed.  As  with  the 
employment  measures  (or  title  ^-.^  and  11- 
C,  an  adjustment  has  been  made  to  take  into 
account  the  20  hour  per  week  emplojTnenl 
requirement.  The  Secretary's  standard  for 
title  III  is: 

Entered  Employment  Rate:  67% 

8.  Implementing  Provisions.  The  fol  lowing 
implementing  requirements  must  be 
followed: 

A.  Required  Standards.  For  titles  II-A  and 
II-C,  Governors  are  required  to  set,  for  each 
SDA,  a  numerical  performance  standard  for 
each  of  the  six  Secretary's  measures;  for  the 
older  worker  program.  Governors  are 
required  to  set  numerical  Entered 
Employment  Rate  and  Average  Wage  at 
Placement  standards  for  programs  operated 
under  section  204(d);  for  title  III,  Governors 
are  required  to  set  for  each  substate  area  a 
numerical  performance  standard  for  the 
Entered  Employment  Rate  and  ars 
encouraged  to  establish  an  average  wage  at 
placement  goal. 


B.  Setting  ti^e  Standards.  Consistent  with 
new  legislative  provisions.  Governors  are 
now  recfuircd  to  adjust  the  Secretary's 
performance  standards  to  reflect  local  area 
circumstances  (section  106(d)).  Such 
adjustments  must  conform  to  the  Secretary's 
parameters  described  below: 

1.  Procedures  must  be: 

•  Responsive  to  the  intent  of  the  Act, 

•  Consistently  applied  among  the  SDA's/ 
SSAs, 

•  Objective  and  equitable  throughout  the 
State, 

•  In  conformance  with  widely  accepted 
statistical  criteria; 

2.  Source  data  must  be: 

•  Of  public  use  quality, 

•  Available  upon  request; 

3.  Results  must  be: 

•  Documented, 

•  Reproducible:  and 

4.  Adjustment  factors  must  be  limited  to: 

•  Economic  factors, 

•  Labor  market  conditions, 

•  Geographic  factors, 

•  Characteristics  of  the  population  to  be 
served, 

•  Demonstrated  difficulties  in  serv-ing  the 
population  (this  adjustment  factor  is  new), 
and 

•  Type  of  services  to  be  provided. 
The  Department  offers  an  adjustment 

methodology  that  conforms  to  these 
parameter  criteria  for  Governors  to  use  in 
making  required  adjustments.  Should  the 
Governor  choose  to  use  an  alternate 
methodology,  or  make  adjustments  not 
addressed  by  the  Departmental  model,  it 
must  conform  to  the  parameter  criteria  and 
be  documented  in  the  Governor's 
Coordination  and  Special  Services  Plan 
(GCSSP)  prior  to  the  prog.'-am  year  to  which 
it  applies. 

The  State  Job  Training  Coordinating 
Council  and,  where  appropriate,  the  State 
Human  Resounres  Investment  Council,  must 
have  an  opportunity  to  consider  adjustments 
to  the  Secretary's  standards  and  to 
recommend  variations.  To  determine 
whether  an  SDA  has  met/exceeded  a 
performance  standard.  Governors  must  use 
actual,  end-of-year  program  data  to 
recalculate  the  performance  standards. 

C  Performance  Standards  Definitions. 
Governors  must  calculate  the  jjerformance  of 
their  SDA's,  SSA's,  and  Section  204(d) 
programs  according  to  the  definitions 
included  in  the  attachments. 

D.  Titles  Il-A  and  U-C  Incentive  and 
Sanction  Policies.  Performance  standards  are 
to  be  established  for  programs  funded  under 
Titles  II  and  111  of  the  Act  In  apphing  the 
Secretary's  standards  for  Titles  II-A  and  II- 
C  Governors  must  use  the  six  core  measures 
and  also  consider  criteria  relating  to  model 
programs  successfully  serving  out-of-school 
youth  and  placement  in  jobs  providing 
employer-assisted  benefits.  Gcvernors  .may 
select  additional  non-cost  measures  to  form 
the  basis  of  incentive  policies  as  long  as  the 
following  criteria  are  met: 

1.  As  the  basis  for  making  incentive 
awards,  the  Governors  must  use  all  (i.e., 
cannot  "zero  weight"  any)  of  the  six 
Secretary's  core  measures.  Governors  will 
also  be  required  to  reward  model  out-of- 
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school  youth  programs  either  identified  by 
the  Department  of  Labor  or  recognized  by  the 
State  or  SDA  as  having  a  demonstrated 
record  of  success.  Considerable  flexibility 
will  be  given  to  Governors  in  establishing  a 
method  for  doing  so.  Likewise,  in  the  absence 
of  firm  data  with  which  to  establish  a 
credible  benchmark.  States  have  total 
flexibility  in  how  to  measure  the  provision  of 
employer-assisted  benefits.  Decisions 
regarding  the  relative  weight  or  emphasis  of 
each  core  measure  (e.g..  the  Youth  Entered 
Employment  Rate)  and  incentive  criterion 
(e.g..  placement  in  jobs  with  employer- 
assisted  benefits)  in  a  State's  incentive  award 
formula  rest  with  the  Governor.  The  core 
measures  will  be  the  basis  for  identifying 
SDA's  that  are  candidates  for  technical 
assistance  and  for  imf>osing  sanctions.  At 
least  75  percent  of  the  funds  set  aside  for 
performance  incentives  must  be  related  to 
these  measures  and  the  out-of-school  and 
employer-assisted  benefits  criteria,  in 
accordance  with  Section  106(b)(7)(E). 

2.  Cost  standards  cannot  be  u.scd  for 
incentive  award  purposes. 

3.  Incentive  policies  may  include 
adjustments  to  incentive  award  amounts 
based  upon  factors  such  as  grant  size, 
additional  services  to  the  hard-to-ser\'e, 
intensity  of  service,  and  expenditure  level. 

4.  A  Secretary's  standard  for  service  to  the 
hard-to-serve,  as  required  by  Section 
106(b)(7)(B)  of  the  amended  JTPA,  has  been 
esti'.blished  in  the  form  of  a  stand-alone 
eligibility  criterion  ("gate")  for  incentive 
awards.  In  order  for  an  SDA  to  be  eligible  to 
receive  any  incentive  award,  at  least  65 
percent  oi'botb  the  SDA's  (a)  Title  II-A  and 
(b)  title  Il-C  (in-school  and  out-of-school 
combined)  terminees  receiving  training  and/ 
or  other  services  beyond  objective  assessment 
must  be  hard-to-serve.  The  definitions  of 
hard-to-serve  are  to  be  consistent  with  the 
definitions  in  Sections  203(b),  263(b).  an* 
263(d)  of  the  Act. 

5.  For  those  SDA's  that  successfully  "pass 
through"  the  gate,  three  criteria  (in  addition 
to  any  funds  set  aside  for  Governors' 
standards)  will  determine  the  amount  of  the 
incentive  award:  Exceeding  the  Secretary's 
standards;  providing  quality  service  to  out-of- 
school  youth  and  placing  participants  in 
employment  that  provides  employer-assisted 
benefits. 

—The  definition  of  "employer-assisted 
benefits"  is  to  be  consistent  with  the  SPIR 
definition  (Item  35c).  Thus.  State  incentive 
policies  will  be  structured  to  include 
benefit  information  for  those  participants 
who  entered  employment  at  termination, 
and  Governors  will  have  considerable 
latitude  in  implementing  this  incentive 
fwlicy  requirement. 

6.  Consistent  with  present  DOL  policy. 
SDA's  that  exceed  all  six  of  the  Secretary's 
Titles  II-A  and  II-C  standards  must  receive 
an  incentive  award  (if  the  "gate"  is 
successfully  attained). 

7.  Determination  of  an  SDA's  failure  to 
meet  standards  and  consequent  imposition  of 
technical  assistance  and  reorganization 
requirements,  under  Section  106(i).  will  be 
based  only  on  the  Secretary's  title  II-A  and 
Title  II-C  core  measures. 


— "Meeting  Performance  Standards"  is 
defined  as  meeting  at  least  four  of  the  six 
core  standards,  one  of  which  must  be  a 
youth  standard.  Conversely,  "Failure"  is 
defined  as  failing  to  meet  three  (3)  or  more 
of  the  core  standards  or  failing  to  meet  both 
youth  standards. 

— Failure  for  the  first  year  precludes  an  SDA 
from  receiving  any  incentive  awards  and 
requires  Governors  to  provide  technical 
assistance  to  the  underperforming  SDA. 

— Failure  for  the  second  year  precludes  an 
SDA  from  receiving  any  incentive  award 
and  requires  Governors  to  impose  a 
reorganization  plan. 

8.  Section  106(j)(3)  require  each  State  to 
report  to  the  Secretary,  not  later  than  90  days 
after  the  end  of  each  program  year,  the  actual 
performance  and  performance  standards  for 
each  SDA  within  that  State.  Within  the  same 
timeframe,  technical  assistance  plans  for 
each  SDA  "failing"  for  the  first  year  are 
required.  A  90-day  timeframe  also  applies  to 
the  imposition  of  a  reorganization  plan, 
which  is  mandatory  when  an  SDA  "fails"  for 
a  second  consecutive  year. 

Specific  procedures  for  the  formal 
performance  standards  report  and  required 
State  action  will  be  provided  under  separate 
cover.  However,  in  addition  to  the  formal 
annual  process,  there  should  be  ongoing 
oversight  of  SDA  performance  and 
continuous  technical  assistance  and  capacity- 
building  aimed  at  addressing  areas  where 
program  performance  can  be  improved. 

9.  Governors  must  sfjecify  in  the  GCSSP 
their  incentive  award  policy  under  Section 
202(c)(1)(B)  and  202(c)(3)(A)  and  imposition 
of  sanctions  policy  under  Section  106(j). 

10.  In  PY  1994  and  1995.  Governors  will 
continue  to  have  the  discretion  to  exclude 
pilot  projects  serving  "hard-to-serve" 
individuals,  particularly  out-of-school  youth, 
funded  from  the  5  percent  incentive  fund  set- 
aside  in  computing  their  standards  and 
actual  performance.  States  and  SDA's  are 
encouraged  to  use  such  funds  to  develop  or 
replicate  model  programs  serving  out-of- 
school  youth,  particularly  those  based  on 
contextual  learning  models. 

Note.  For  those  SDA's  in  which  "incentive 
projects"  are  indistinguishable  from  those 
that  provide  general  training,  these  programs 
would  not  be  considered  exempt  from 
performance  standards. 

9.  State  Action.  States  are  to  distribute  this 
Guidance  Letter  to  all  officials  within  the 
State  who  need  such  information  to 
implement  the  new  performance  standards 
policies  and  requirements  for  PY  1994-1995. 
it  is  especially  critical  that  States,  State 
Councils,  Private  Industry  Councils  and  SD.\ 
operational  staff  become  thoroughly  familiar 
with  the  new  provisions  concerning 
incentive  and  sanctions  policies. 

A  copy  of  this  Guidance  Letter  is  also  being 
sent  to  your  State  fTPA  Liaison,  the  State 
Wagner-Peyser  Administering  Agency,  and 
the  State  Worker  Adjustment  Liaison. 

10.  Inquiries.  Questions  concerning  this 
issuance  may  be  directed  to  Steven  Aaronson 
at  (202)  219^5487.  extension  107. 

11.  Attachments: 

1.  Definitions  for  Performance  Standards 

2.  Youth  Employability  Enhancement 
Definitions 


Attachment  1 — Definitions  for 
Performance  Standards 

Those  terminees  who  receive  only 
objective  assessment  (or  only  objective 
assessment  and  entered  employment)  are  to 
be  excluded  from  the  calculation  of 
performance  outcomes  for  Title  FI-A.  Title  II- 
C.  and  Section  2(M(d)  older  worker  programs. 
Participants  in  special  5-percent-funded 
projects  may.  at  the  discretion  of  the 
Governor,  also  be  excluded  from  the 
calculation  of  performance  outcomes  for  Title 
II-A  and  Title  Il-C. 

The  following  defines  the  Title  II-A 
p>erformance  standards: 

1.  Adult  Follow-Up  Employment  Ffate— 
Total  number  of  adult  respondents  who  were 
employed  (for  at  least  20  hours  per  W5»ek) 
during  the  13th  full  calendar  week  after 
termination,  divided  by  the  total  number  of 
adult  respondents  (i.e..  terminees  who 
completed  follow-up  interviews). 

2.  Adult  Follow-Up  Weekly  Earnings — 
Total  weekly  earnings  for  all  adult 
respondents  who  were  employed  (for  at  least 
20  hours  per  week)  during  the  13th  full 
calendar  week  after  termination,  divided  by 
the  total  number  of  adult  respondents 
employed  (for  at  least  20  hours  per  week)  at 
the  time  of  follow-up. 

lVe//one 

3.  Welfare  Follow-Up  Employment  Bate — 
Total  number  of  adult  welfare  resp>ondents 
who  were  employed  (for  at  least  20  hours  per 
week)  during  the  13th  full  calendar  week 
after  termination,  divided  by  the  total 
number  of  adult  welfare  respxandents  (i.e., 
terminees  who  completed  follow-up 
inteniews). 

4.  Welfare  Follow-Up  Weekly  Earnings — 
Total  weekly  earnings  for  all  adult  welfare 
respondents  employed  (for  at  least  20  hours 
per  week)  during  the  13th  full  calendar  week 
after  termination,  divided  by  the  total 
number  of  adult  welfare  respondents 
employed  (for  at  least  20  hours  per  wet-k)  at 
the  time  of  follow-up. 

Note:  If  the  response  rates  for  those 
employed  at  termination  and  those  not 
employed  at  termination  in  an  SDA  differ  by 
more  than  5  percentage  pwints  in  either  the 
adult  or  welfare  samples,  then  the 
calculations  of  the  follow-up  outcomes  for 
that  group  must  be  modified  to  adjust  for 
nonresponse  bias. 

The  following  defines  the  Title  II-C 
performance  standards: 

5.  Youth  Entered  Employment  Pate 
/>'££/?>— Total  number  of  youth  who  entered  . 
employment  at  termination  (for  at  least  20 
hours  p>er  week),  divided  by  the  total  number 
of  youth  who  terminated,  excluding  those 
potential  dropouts  who  are  reported  (on  the 
Standardized  Program  Information  Report 
(SPIRl)  as  remained-in-school  and  dropouts 
who  are  repwrted  (on  the  SPIR)  as  retumed- 
to-school. 

Note:  As  in  past  practice,  youth  terminees 
who  remain-in-school  or  retum-to-school  and 
who  also  enter  employment  will  not  be 
excluded  from  the  termination  pool  reflected 
in  the  denominator  of  the  Youth  Entered 
Employment  Rate.  In  effect.  SDA's  would 
"receive  credit"  for  these  individuals  twice — 
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in  the  YEER  and  Ln  the  YEES.  However,  only 
emplo\Tnent  of  at  least  20  hours  per  week 
satisfies  the  requirement  for  "emplov-raent." 

6.  Youth  Employability  Enhancement  Rate 
lYEES} — Total  number  of  youth  who  attained 
one  of  the  employabilify  enhancements  at 
termination,  wh^'ther  or  not  they  also 
obtained  a  job,  divided  by  the  total  number 
of  youth  who  terminated. 

•  Youth  Employabilify  Enhancements 
include: 

a.  Attained  (two  or  more)  PlC-recognized 
Youth  Employment  Compttpncies. 

b.  Complffted  major  level  of  education 
following  participation  of  at  least  90  calendar 
days  or  200  hours  in  JTPA  activity,'. 

c.  Entered  and  retained  for  at  least  90 
calendar  days  or  200  hours  in  non-Tit!«  II 
training  c:  n?ce:ved  a  certification  of 
occupational  skill  attainment. 

Note:  ft  is  expected  that  the  ultimate  result 
of  this  outcome  wilt  be  the  attainment  of  a 
job-specific  skill  comc>etency  on  the  part  of 
the  terminec. 

d.  Returned  to  and  retained  Ln  full-time 
si.hool  for  one  semester  or  at  least  120 
calendar  days  (dropouts  only),  attained  a 
basic  or  job-specific  skill,  and  made 
satisfactory  progress. 

Note:  For  the  purposes  of  this  outcome, 
and  the  remained  in  school  outcome 
described  below,  "school"  includes 
citemairve  schools,  defined  as  a  specialized, 
rtructured  curriculum  offered  inside  or 
outside  of  the  public  school  rvstem  which 
may  provide  work/study  and/or  General 
Educational  De'.tlopment  (GED)  test 
preparation. 

c.  Remained  in  school  for  one  semester  or 
2t  least  120  calendar  days  (for  youth  at  risk 
of  dropping  out  of  school),  attained  a  basic 
or  (ob^ecific  skill  competency,  and  made 
satisfactory  progress. 

Note:  For  youth  aged  14  and  15,  the 
acceptable  competencies  wilt  be  basic  skills 
or  pre-traploymentywork  maturity. 

Thp  following  defines  Section  204(d)  Older 
Worker  performaace  standards: 

1.  Entered  Employment  Rate— Tota] 
number  of  indiv.duats  who  entered 
employTnent  of  at  least  20  hours  per  week  at 
termination,  divided  by  the  number  of  total 
terminations. 

2.  Avvrage  V>'nge  at  Placement— Total 
hourly  wage  rate  of  all  terminees  who 
entered  employinent  of  at  least  20  hours  per 
week  at  terminatioa.  divided  by  the  number 
of  terminees  who  entered  pmplovmcnt  of  at 
le.ist  20  hours  per  week  at  termination. 

The  folljwing  defines  the  Title  HI 
performance  sf.mdard: 

1.  Entered  Emphwient  flj/e— Total 
numb«"r  of  individuals  who  eatenxi 
employ^Tient  of  at  least  20  hours  per  week  at 
termination,  excluding  those  who  were 
recalled  or  retained  by  the  original  employer 
after  receipt  of  a  layoff  notice,  divided  by  the 
total  terminations,  excluding  those  who  were 
recalled  or  retained  by  the  original  employer 
after  receipt  of  a  layoff  notica 


Attachment  2 — Youth  Empioyability 
Enhancement  Definitions 

"Youth  Empioyability  Enhancement" 
means  an  outcome  for  youth,  other  than 
entered  linsubsidized  employment,  which  is 
recognized  as  enhancing  long-term 
empioyability  and  contributing  to  the 
potential  for  a  long-term  increase  in  earnings 
and  employment  Outcomes  which  meet  this 
requirement  shall  be  restricted  to  the 
following: 

(1)  Attained  PIC-Recognized  Youth 
Employment  Competencies  (two  or  more); 

(2)  Returned  to  Full-Time  School; 

(3)  Remained  in  School; 

(4)  Completed  Mcjor  Level  of  Education;  or 

(5)  Entered  Non-Title  II  Training. 

1.  Attained  PIC-Recogniztd  Youth 
Employment  Competencies — The  total 
number  of  youth  who  demonstrated 
proficiency  as  defined  by  the  PIC  in  two  or 
more  of  the  following  three  skill  areas  in 
which  the  terminee  was  deficient  at 
enrollxnent  pre-employment/work  maturity; 
basic  education;  or  job-specific  skills. 
Competency  gains  must  be  achieved  through 
program  participiation  and  be  tracked  through 
sufficiently  developed  systems  that  must 
include:  quantifiable  learning  objectives, 
related  curricula/training  modules,  pre-  and 
fKist-assessment,  empioyability  planning, 
documentation,  and  certification. 

The  completely  detailed  defijution  for 
Youth  Employment  Comf)etency  systems  is 
located  in  the  Standardized  Program 
Information  Reporting  System  (SPIR) 
instructions,  transmitted  in  TELN  No,  5-93. 
dated  July  30,  1993. 

2.  Returned  to  Full-Time  School— The  total 
number  of  youth  who:  (1)  had  returned  to 
full-time  secondary  school  (e.g.,  junior  high 
school,  middle  school  and  high  school) — 
including  alterPiative  school-— if.  at  the  time 
of  intake,  the  piaiticipant  was  not  attending 
school  (exclusive  of  summer  school)  and  had 
not  obtained  a  high  school  diploma  or 
equivalent;  and  (2)  prior  to  termination  had 
been  retained  in  school  for  one  semester  or 
at  least  120  calendar  days. 

Ahernatjve  School — A  specialized, 
structured  curriculum  oSered  inside  or 
outside  of  the  public  school  system  which 
may  provide  work/study  and/or  CED 
preparation. 

Note:  To  obtain  credit  for  Returned  to  Full- 
Time  School  and  Remained  in  School 
(described  below).  SDA's  must  be  prepared  to 
demonstrate  that  retention  results  bom 
continuing,  active  participation  in  JTPA 
activities  and  the  youth  must  (1)  Be  making 
satisfactory  progress  in  school;  and  (2)  (for 
youth  aged  16-21)  attain  a  PlC-approveid 
Youth  Employment  Competency  in  Basic 
Skills  or  job-Specific  Skills;  or  (3)  (for 
individuals  aged  14-15)  attain  a  PIC- 
approved  Youth  Employment  Compietency  in 
Pre-emplovment/Work  Ivlahirify  or  Basic 
Skills. 

Satisfactory  Progress  in  Schoot—Aa  SDA, 
in  cooperation  with  the  local  school  system. 


must  develop  a  written  policy  t.*iat  definos  an 
individual  standard  of  progress  that  each 
participant  is  required  to  meet.  Such  a 
standard  s.houid.  at  a  minimijm,  include  both 
a  qualitative  element  of  a  participant's 
progress  (e.^..  performance  on  a  criterion- 
referenced  test  or  a  grade  point  average)  and 
a  quantitative  element  (e.g.,  a  tirae  limit  for 
completion  of  the  program  or  course  of 
study).  This  policy  may  provide  for 
exceptional  situations  in  which  students  who 
do  not  meet  the  standard  of  progress  are 
nonethete-is  making  satisfactory  progress 
during  a  probationary  period  because  of 
mitigating  circumstances. 

3.  Remained  in  School — The  total  number 
of  youth  who,  prior  to  termination,  had  been 
retained  in  full-time  secondary  school, 
including  alternative  school,  for  one  semester 
or  at  least  120  calendar  days.  A  youth  may 

be  reported  as  Remained-in-School  only  if 
he/she  was  attending  schcxjl  at  the  time  (jf 
intake,  had  not  received  a  high  school 
diploma  or  its  equivalent,  and  was 
considered  "at  risk  of  dropping  out  of 
school,"  as  defined  by  the  Governor  in 
consultation  with  the  State  Education 
Agency. 

4.  Completed  Major  Lewi  of  Education — 
The  total  number  of  adults/youth  who,  prior 
to  termination,  had  completed,  during 
enrollment  in  the  program,  a  level  of 
educational  achievement  which  had  not  been 
reached  at  entry.  Levels  of  educational 
achievement  are  secondary  and  post- 
secondary.  Completion  standards  shall  be 
governed  by  State  standards  and  shall 
include  a  high  school  djploma,  GED 
Certificate  or  equivalent  at  the  secondary 
level,  and  shall  require  a  diploma  or  other 
written  certification  of  completion  at  the 
post-secondary  level. 

Note;  To  obtain  credit  completion  of  a 
major  level  of  education  must  result 
primarily  from  active  JTPA  program 
participation  of  at  least  90  calendar  days  or 
200  hours,  u.«!ualty  prior  to  the  completioQ  of 
the  major  level  of  education. 

5.  Entered  Non-Title  U  Training— The  total 
number  of  adults/youth  who,  prior  to 
termination,  had  entered  an  occupational 
skills  employment/training  program  not 
funded  u.nder  Title  II  of  the  JTPA,  that  builds 
Ufxjn  and  does  not  duplicate  training 
received  under  Title  IL 

Note:  To  obtain  credit,  the  participant  must 
have  been  retained  in  that  program  for  at 
least  90  calendar  days  OR  200  hours  or  must 
have  received  a  certification  of  occupational 
skill  attainment.  During  the  period  the 
participyant  is  in  non-Title  II  training,  he/she 
may  or  may  not  have  received  JTPA  services. 
It  is  expected  that  the  ultimate  result  of  this 
outcome  will  be  the  attainment  of  a  job- 
specific  skill  compjetency  on  the  part  of  the 
terminee. 
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This  secoofi  of  the  FEDERAL  REGtSTER 

contains  regulatory  documents  ha"^ng  genefaJ 
applicabilrty  and  legal  ettect,  most  ot  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtTtch  is  published  under 
50  Mies  pursuant  to  44  U.S.C.  ISO 

The  Code  o1  FederaJ  Regtrfations  is  soW  by 
the  Supenrtenbenl  o<  Documerte  Prices  of 
new  txioks  are  listed  m  the  first  FEDEFIAL 
REGISTER  issue  ot  each  week 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspectkxi 
Service 

7  CFR  Parts  319  and  321 
pocket  Ho,  93-0M-3] 
RtN  0S79-AA6O 

Importation  of  Potatoes  From  Canada 

AGENCY:  Animal  and  Plant  Heahh 
Inspection  Sei^ice,  USDA. 
ACTtOH:  Final  rule. 

SUtiMARV:  We  are  remo>'ing  the  foreign 
quarantine  notices  and  the  regulations 
concerning  the  importation  of  potato 
plants  and  tubers  from  Canada  that  were 
established  to  prevent  the  introduction 
of  the  necrotic  strain  of  potato  virus  Y 
(PVY")  into  the  United  States.  The 
Ihiited  States  and  Canada  have  agreed 
upon  a  PVY"  management  plan  that 
relies  on  seed  potato  testing  and 
certification.  It  is  our  judgment  that 
implementation  of  the  Canada/United 
States  PVY"  Management  Plan  will 
protect  U.S  agriculture  from  potential 
risks  imposed  by  PVY",  and  that  Federal 
regulations  that  apply  to  potatoes  from 
Canada  with  respect  to  PVY"  are  no 
longer  necessary.  This  final  rule  relieves 
unnecessary  and  burdensome 
restrictions  on  the  importation  of 
potatoes  from  Canada. 
EFFECTIVE  DATE:  fvlarch  2,  19^. 
FOR  FURT>«R  kNFORMATKIWI  COWTACT:  Mr. 
James  Petit  de  Mangs,  Operations 
Officer,  Port  Operations  Staff,  Plant 
Protection  and  Quarantine,  APMIS, 
USDA.  roam  632.  Federal  Building, 
6505  Belcresl  Road.  Hvatts^ille.  MD 
20782.(301)436-8645. 

SUPPl^kENTARV  INFORMATXM: 

Backgmand 

The  regulations  In  7  CFR  319.37, 
"Subpart — Nursery  Stock,  Plants,  Roots, 
Bulbs.  Seeds,  and  Other  Plant  Products" 


(referred  to  below  as  the  rrjrsery  stock 
regulations)  govern  the  importation  of 
living  plants,  plant  parts,  and  Sr'eds  for 
or  capable  of  propagation,  and  related 
articles. 

The  regulations  in  7  CFR  part  321 
(referred  to  below  as  the  regulations) 
restrict  the  importation  of  potatoes  from 
foreign  countries  to  prevent  the 
introduction  into  the  United  States  of 
Injurious  fxrtato  diseases  arui  insect 
pests. 

On  December  20.  1993.  we  published 
In  the  Federal  Register  {S8  FR  66305- 
66307.  Docket  No^  9S-021-2)  a  proposal 
to  amend  the  regulations  by  removing 
the  foreign  quarantine  notices  and  the 
regulations  concerning  the  importation 
of  potato  plants  and  tubers  from  Canada 
that  were  established  to  prevent  the 
introduction  of  the  necrotic  strain  of 
potato  virus  Y  (PVY")  into  the  United 
States.  We  explained  in  the  proposal 
that  protection  against  PVY"  would  be 
provided  through  the  implementation  of 
the  CanadaAJnited  States  FVY» 
Management  Plan  (referred  to  below  as 
the  management  plan),  which  relies  on 
seed  potato  testing  and  certification  as 
an  alternative  to  the  current  quarantine 
notices  and  regulations  involving  the 
importation  of  potatoes  from  Canada. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  January  19,  1994.  We 
received  7  comments  by  that  date.  They 
were  from  a  farmers  e.xchange,  tobacco 
cooperative,  and  representatives  of  State 
and  foreign  governments.  All  responses 
fully  supported  the  management  plan 
and  removing  the  current  quarantine 
notices  and  regulations.  Commenters 
stated  ihey  feel  the  provisions  of  the 
management  plan  are  sufficient  to 
protect  the  seed  potato  and  tobacco 
industries  from  infection  with  PVY"  and 
will  not  be  burdensome  to  U.S. 
producers.  In  addition,  thev  requested 
that  the  cliange  be  made  effective  as 
quickly  as  possible  now  that  the 
shipping  season  for  potatoes  from 
Canada  is  in  progress.  This  will  avoid 
the  unnecessary  burden  of  the  need  for 
import  permits  and  phytosanitary 
certificates. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule. 

This  final  rule  does  not  affect  other 
restrictions  on  the  importation  into  the 


United  States  of  potatoes  grown  in 
Canada. 

ESfective  Date 

This  IS  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
pnr/isions  of  5  U.S.C  553,  may  be  made 
effective  less  than  30  davs  after 
publication  m  the  Federal  Register 
Immediate  Lmplementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  The  shipping  season  for 
potatoes  from  Canada  is  in  progress. 
Making  this  rule  effective  unmediately 
will  allow  interested  producers  and 
others  In  the  marketing  chain  to  benefit 
during  this  vear's  shipping  sea.son. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  In.spection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  In 
the  FederaJ  Register 

Executive  Order  12866  and  Regulatory 
Fkxibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

Canadian  imports  of  potatoes  to  the 
United  States  varv  from  year  to  year 
depending  upon  market  conditions  in 
both  countries.  Canadian  potato- 
producing  provinces  produced  only 
approximately  8.5  p>ercent  as  many 
potatoes  as  were  produced  in  the  United 
States  in  1992,  prior  to  the  imposition 
of  our  March  2.  1993,  interim  rule, 
which  relaxed  earlier  restrictions  by 
requiring  certification  of  certain 
potatoes  imported  into  the  United  States 
from  Canada  based  on  surveys 
performed  by  Agriculture  Canada, 
Canada  is  also  a  mayor  export  market  for 
U.S.  potatoes. 

U.S.  imports  of  Canadian  potatoes 
declined  between  1990  and  1992.  This 
decline  in  imports  did  not  result  in 
increased  prices  of  these  products  in  the 
United  States.  Domestic  prices  are 
influenced  more  by  the  volume  of  U.S 
production.  Statistics  indicate  that  a 
slight  increase  or  decrease  in  imports 
would  have  very  hrtie  or  no  effect  on 
domestic  prices  since  the  volume  of 
imports  is  small  compared  to  U.S. 
production.  In  addition,  potato  demand 
and  supply  are  not  highly  resfwnsive  to 
price  changes. 

Although  the  effects  would  be 
minimal,  the  entities  that  may  be  most 
affected  by  this  rule  include  U.S  potato 
producers,  importeri.  and  proceed r>g 
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plants.  Although  it  is  not  possible  to 
determine  the  total  number  of  entities 
within  these  categories  which  can  be 
classified  as  small  entities,  over  64 
percent  of  all  potato  growers  and  94 
percent  of  U.S.  fruit  and  vegetable 
processing  firms  could  be  considered 
small  by  Small  Business  Administration 
guidelines.  The  negati%'e  impact  on  U.S. 
producers  due  to  increased  imports  is 
likely  to  be  small  since  U.S.  prices  are 
more  influenced  by  domestic 
production  and  market  conditions  than 
by  imports.  Any  negative  impact  is 
likely  to  be  offset  by  a  positive  impact 
upon  importers,  exporters,  potato 
processing  firms,  and  consumers.  The 
increased  availability  of  Canadian 
potatoes  will  benefit  potato  farmers, 
shippers,  importers,  wholesalers,  and 
retailers  as  well  as  potato  processing 
firms.  Consumers  will  be  positively 
affected  by  slightly  lowered  prices. 

Under  these  circumstances,  the 

.administrator  of  the  Animal  and  Plant 
I  iealth  Inspection  Ser\  ice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12778 

This  rule  allows  potatoes  to  be 
imported  into  the  United  States  from 
Canada.  State  and  local  laws  and 
regulations  regarding  potatoes  imported 
under  this  rule  will  be  preempted  while 
the  vegetable  is  in  foreign  commerce. 
Fresh  potatoes  are  generally  imported 
for  immediate  distribution  and  sale  to 
the  consuming  public,  and  will  remain 
in  foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule;  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  Information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 


List  of  Subjects 

7CFRPart319 

Bees,  Coffee.  Cotton,  Fruits.  Honey, 
Imports,  Nursery  stock.  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice, 
Vegetables. 

7  CFR  Part  321 

Imports,  Plant  diseases  and  pests. 
Potatoes,  Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  parts  319  and  321 
are  amended  as  follows: 

PART  31^— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee,  150ff, 
151-167.  450:  21  U.S.C.  136  and  136a;  7  CFR 
2.17,  2.51.  and  371.2(c). 

2.  In  §  319.37-2.  paragraph  (a),  the 
table,  the  first  entry  for  "Solanum  spp." 
is  revised  to  read  as  follows: 

§319.37-2    Prohibited  articles, 
(a)*   *    • 


Prohitxted  a.t!Cie  (except  seeds  unless  specifi- 
cally mentioned) 


Foreign  country(ies)  Of  locality(ies)  from  which 
pfohitxted 


Tree,  plant,  or  fruit  disease,  or  injurious  irv 

sect,  or  other  plant  pesi  determined  as  e.xist- 

ing  in  the  places  named  and  capable  of  being 

transpcled  with  the  prohibited  article 


Solanum  sop  (potato)  (tutier  bearing  species 
only— Section  Tuberanun)  (excluding  potato 
tubers  which  are  subject  to  7  CFR  part  321). 


All  except  Canada. 


PART  321— RESTRICTED  ENTRY 
ORDERS 

3.  The  authority  citation  for  part  321 
is  revised  to  read  as  follows: 

Authority;  7  U.S.C.  136. 136a,  154. 159, 
and  162;  44  U.S.C.  35;  7  CFR  2.17,  2.51.  and 

1^1  2(c). 

§321.2    [Amended] 

4.  Sfction  321.2  is  revised  by 
removing  the  definitions  for  Processing 
potato,  Seed  lot.  Seed  potato,  Sibling 
p^tatcyes,  and  Table  stock. 

5.  The  section  heading  for  §  321.8  is 
revised  to  read  "§  321.8  Importation  of 
potatoes  [mm  Bermuda." 

6.  Section  321.9  is  revised  to  read  as 
follows: 

§321.9    Importation  of  potatoes  from 
Canada. 

Potatoes  grown  in  Canada  may  be 
imported  from  Canada  into  the  United 


States  free  of  restrictions,  except  that 
potatoes  grown  in  Newfoundland  and 
the  Land  District  of  South  Saanich  on 
Vancouver  Island  of  British  Columbia 
may  not  be  imported. 

Done  in  Washington,  DC.  this  23rd  day  of 
February  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 

Inspection  Services, 

[PR  Doc.  94-4725  Filed  3-1-94;  8:45  ami 

BILUNO  CODE  34ia-34-P 


Commodity  Credit  Corporation 
7  CFR  Pan  1475 

RIN  0560-AD49 

Emergency  Livestock  Assistance 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 


ACTION:  Final  rule. 


SUMMARY:  On  November  29,  1993.  the 
Commodity  Credit  Corporation  (CCC) 
issued  an  interim  rule  to  the  regulations 
for  the  livestock  emergency  programs, 
which  are  authorized  by  the 
Agricultural  Act  of  1949  as  amended, 
and  the  CCC  Charter  Act.  The  interim 
rule,  provided  an  amended  and 
simplified  method  for  determining  the 
value  of  livestock  food  needs.  Other 
minor  changes  to  update  the  regulations 
included  changes  in  weight  ranges  and 
an  appropriate  amount  of  energy 
required  to  provide  the  daily 
maintenance  needs  for  dairy  goats; 
determining  pasture  value;  applying  the 
550,000  payment  limitation  to  crop  year 
rather  than  calendar  year;  and 
calculating  interest  on  refunds  due  CCC. 
This  rule  adopts  as  final  the  interim  rule 
published  on  No%'ember  29,  1993. 
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EfFECTtVE  DATE:  Manii  2.  1994. 

FOR  FURTHER  OtPORMAJKM  COffTACT: 
James  C  Williams,  Prng-am  Specialist, 
Emergency  Operations  ar.d  Livestock 
Programs  Division.  Agncultiiral 
Stabilization  and  ConservatJon  Service, 
United  States  Department  of 
Agriculture,  P.Q  Bo^  2415,  Washington, 
ex:  20013-2415.  teiepbone  202-690- 
1324. 

SUPPLEMENTARY  INFOPMATtON: 
Executive  Order  12368 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  complied 
by  the  Department,  it  has  been 
determined  that  this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

[2]  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsi.stency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency: 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
or  l'->an  programs  or  rights  and 
obligations  of  reopients  thereof;  and 

(5)  Would  not  raise  novel,  legal,  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  pnonties,  or 
principles  set  forth  in  Elxecutive  Order 
12366. 

Regulatory  Flexibility  .^cf 

It  has  been  deterrr.med  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C  553  or 
any  other  pro'/ision  of  law  to  publish  a 
notice  of  proposed  rulemalting  with 
respect  to  the  suoject  matter  of  these 
determinations. 

Environmental  Evahiation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  slgnificam  impact 
on  'Jie  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  numc^r  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistarice. 
to  which  this  rule  appUes  are: 
Commodity  Loans  and  Purchases — 
10.051. 


Executive  Chx)er  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  ruie  do  not 
preempt  State  laws  and  are  not 
retroactive  to  1992  and  prior  crop  years. 
Before  any  judicial  action  may  be 
brought  regarding  the  provisions  of  this 
regulation,  the  sAnini.strative  appeal 
provisions  set  forth  at  7  CFR  part  780 
must  be  exhausted. 

Executive  Order  12372 

This  program/activity  is  naU  subject  fo 
the  prcrvisicns  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofBcials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Ad 

The  amendments  to  7  CFR  part  1475 
set  forth  in  this  final  rule  will  not  resuh 
in  any  change  in  the  public  reporting 
burden. 

Background 

An  interim  rule  was  published  in  the 
Federal  Register  on  November  29.  1993. 
at  58  FR  62510  which  amended  7  CFR 
part  1475  to  prcn-ide  for  ad.ministering 
CCC's  livestock  emergency  programs. 

The  interim  rule  amended  §  1475.3  to 
modify  the  definition  for  ddir\"  cow 
"weight  ranges"  and  to  add  a  weight 
range  for  dairy  goats  in  the  table. 

The  interim  rj)e  amended  §1475.6: 

(1)  Paragraph  fr).  fo  change  the 
reference  from  CCC-653  to  CCC-651; 

(2)  Paragraph  (e)(4l,  to  clarify  the 
manner  in  which  pas^J^e  value  is 
actually  calculated  for  1991  and 
subsequent  crop  vears; 

13)  Paragraph  liHl)(i)(A).  to  change 
the  method  for  determining  the  value  of 
livestock  feed  needs;  and 

(4)  Paragraph  (iM2)(iijl,  to  correct  a 
misprint  in  the  Federal  Register. 

The  interim  rule  amended 
§  1475.10(b)  to  clarif>-  when  the 
emergency  livestock  feed  program  may 
be  suspended  or  terminated  in  a 
contiguous  county. 

The  interim  rule  amended 
§  1475.17(a),  (c),  and  (g)  to  clarify  what 
type  of  interest  will  be  charged  on 
refunds  to  CCC 

The  interim  rule  a.mended  §  1475.22 
to  change  the  paj-ment  limitation  from 
"calendar"  year  to  "crop"  v^ar. 

The  interim  rule  provided  lor  a  30- 
day  public  comment  period  which 
ended  on  December  29,  1993.  No 
comments  were  received  during  the 
comment  penod. 

Accordingly,  under  the  authonty  of  7 
U.S.C  1427.  and  1471-1471  j  and  15 


U.S.C  7146  and  714c.  the  Interim  rule 
amending  7  CFR  part  1475,  which  was 
pubhshed  at  58  FR  62510  on  November 
29.  1993,  IS  adopted  as  a  final  rule 
without  change. 

Signed  8T  Washington,  DC,  on  February  24. 

1994. 

Bruce  IL  Weber, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

IFR  Doc  94-J673  Filed  3-1-94,  8;45  anl 
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DEPARTMENT  OF  TRAMSPORTATIOM 
Federal  Aviation  Administration 

14  cm  Pari  71 

[Airspace  Docket  No.  Sa-AWA-i] 

Atteration  of  Jet  Route  J-29 

AGEMCV:  Federal  Aviation 
Administration  fFAAk  DOT. 
ACmON:  Final  rule. 

SIJMMARY:  This  action  realigns  )et  Route 
1-29  from  the  Bangor.  ME.  Very  High 
Frequency  Onmidirectjonal  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facility  to  the  Halifax,  Canada.  Very 
High  Frequency  Omnidrecticnal  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME).  This  action  was  requested  by  the 
Canadian  govemroenl  to  improve 
operations  and  expedite  the  flow  of  air 
trr.,Tic  transiting  to  the  Hahfax  area. 
EFFECrrVE  DATE:  0901  u4.C  April  28, 
l^c)4. 

FOR  FURTHER  tNFORMATTON  COffTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obst-uction  Evaluation  Branch  tATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTAPY  INF ORMAPCX: 

History 

On  September  10.  1993.  the  FAA 
profKjsed  to  amend  part  71  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  71)  to  reahgn  f-29  from  the  Bangor. 
ME,  VORTAC  (BGR)  fo  the  Halifax, 
Canada,  VORyT»,IE  fYHZ)  (58  FR 
47680)  Interested  parties  were  in\-ited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  n  the  same  as 
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that  proposed  in  the  notice.  let  Routes 
are  published  in  paragraph  2004  of  FAA 
Order  7400.9A  dated  lune  17,  1993,  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The  jet 
route  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  realigns  J- 
29  from  the  Bangor.  ME.  VORTAC,  to 
the  Halifax.  Canada.  VOR/DME. 
Realigning  J-29  will  improve  operations 
and  expedite  the  flow  of  air  traffic  to  the 
Canadian  airspace. 

The  FA.^  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impart  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  et;onomic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1  The  authority  citation  for  part  71 
(  ontinues  to  read  as  follows; 

Authority:  49  U  S.C  app.  n48(a).  1354(a). 
1510.  E  O  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p.  389.  49  U.S.C.  106(^);  14  CFR 
11  69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Parvgraph  2004 — Jet  Foutes 


1-29    [Revised] 


From  the  INT  of  the  United  States/Mexican 
Border  and  the  Corpus  Christi.  TX.  229° 
radial,  via  Corpus  Christi;  Palacios.  TX; 
Humble.  TX;  Lufkin,  TX;  Ehu  Grove.  LA;  El 
Dorado.  AR;  Memphis,  TN;  Pocket  City.  IN; 
INT  Pocket  City  051°  and  Rosewood.  OH. 
230°  radials.  Rosewood;  Dryer.  OH; 
lamestown.  NY;  Syracuse.  NY;  Plattsburgh. 
NY;  Bangor.  ME;  to  Halifax.  Canada; 
excluding  the  portions  within  Mexico  and 
Canada. 
*         •         *         *         * 

Issued  in  Washington.  DC,  on  Febniary  22. 
1994 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  D<x-.  94-4715  Filed  3-1-94;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  d4-ANM-6] 

(Modification  of  Class  E  Airspace, 
Hayden.  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
E  Airspace  at  Yampa  Valley  Airport. 
Hayden,  Colorado.  The  airspace  was 
described  incorrectly,  using  a  magnetic 
radial  instead  of  a  true  radial,  and  cited 
the  Yampa  Valley  Airport  instead  of  the 
Craig  Moffat  Airport.  Therefore, 
controlled  airspace  as  depicted  on 
aeronautical  charts  does  not  currently 
encompass  the  instnunent  approach 
procedure  at  the  Craig  Moffat  Airport. 
Airspace  reclassification,  in  effect  as  of 
September  16.  1993,  has  discontinued 
use  of  the  term  "transition  area" 
replacing  it  with  the  designation  "Class 
E  airspace." 

DATES:  Effective  date:  March  2,  1994. 
Comment  date:  Comments  must  be 
received  before  March  31,  1994. 
ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  &  Procedures 
Branch,  ANM-530.  FAA  Docket  94- 
ANM-6.  Federal  Aviation 
Administration.  1601  Lind  Ave.,  SVV., 
Ronton,  WA  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  FAA  Docket 
No.  94-ANM-6,  1601  Lind  Avenue  S\V., 
Renton,  Washington  98055-4056. 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of 
a  final  rule,  and  was  not  preceded  by 
notice  and  pubUc  procedure,  comments 
are  invited  on  the  rule.  The  FAA  will 


use  the  comments  submitted,  together 
with  other  available  information  to 
review  the  regulation.  If  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

History 

The  Hayden.  Colorado.  Class  E 
airspace  was  designated  to  contain  an 
instrument  approach  procedure  in 
controlled  airspace  from  700  feet  or 
more  above  the  surface  of  the  earth  at 
Craig  Moffat  Airport.  It  was  incorrectly 
published  under  the  Yampa  Valley 
Airport  title,  and  the  airspace 
information  incorrectly  lists  a  magnetic 
radial  instead  of  a  "true"  radial. 
Accordingly,  neither  the  airspace 
designation  nor  the  aeronautical  chart 
depiction  reflect  the  controlled  airspace. 
Currently.  IFR  pilots  are  not  afforded 
controlled  airspace  in  which  to  conduct 
instrument  flight  rules  procedures  to  the 
Craig  Moffat  Airport.  Similarly.  VFR 
pilots  do  not  have  correct  references  for 
controlled  airspace. 

Any  matter  which  adversely  affects 
aeronautical  safety  requires  immediate 
corrective  action  in  the  interest  of  flight 
safety.  Therefore.  I  find  that  notice  and 
public  procedure  under  5  U.S.C.  553(1:)) 
are  impracticable  and  contrary  to  public 
interest,  and  the  FAA  finds  good  cause, 
pursuant  to  5  U.S.C,  553(d)  for  making 
this  amendment  effective  in  less  than  30 
days  to  promote  the  safe  and  efficient 
handling  of  air  traffic  in  the  area. 

Airspace  reclassification,  in  effect  as 
of  September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  now  Class  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16,  1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6. 1993). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  order. 
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The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Hayden,  Colorado,  Class  E  airspace, 
which  was  designed  to  provide 
controlled  airspace  for  an  instrument 
approach  procedure  at  Craig  Moffat 
Airport.  The  FAA  has  determined  that 
this  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71.  in  effect  as  of 
September  16,  1993,  as  follows: 

PART  71— {Amended] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E  O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designation  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  surface  of  the  earth. 

•  •  •         *         * 

A.VM  CO  E5  Hayden.  CO  [Amended] 

Hayden.  Craig  Moffat  Airport,  CO 
('lat.  40°29'43"  N..  long  107'31'18"  W 

Havden  VOR/DME 
(lat.  40°31'13'  N.,  long.  107°1817'  W) 
That  airspace  extending  upward  horn  700 

feet  above  the  surface  within  4.3  miles  each 

side  of  the  Havden  VOR/D.VIE  262°  radial 


extending  from  the  VOR^'DME  to  15  7  miles 
southwest  of  the  VOR/DME. 

•         •         «         •         • 

Issued  in  Seattle,  Washington.  February  3, 
1994 

Richard  E.  Prang, 

Acting  Manager,  Air  Traffic  Division. 
[PR  Doc.  94-4716  Filed  3-1-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  946 
[Docket  No.  931221-3321] 
RIN  064d-AF72 

Weather  Service  Modernization  Criteria 

AGENCY:  National  Weather  Service 
(N'WS),  National  Oceanic  and 
Atmospheric  Administration  (NO,\A). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
NWS  criteria  for  taking  certain 
modernization  actions  such  as 
commissioning  new  weather 
observation  systems.  det:ommissioning 
outdated  N'\VS  radars  and  evaluating 
staffing  needs  for  field  offices  in  an 
affected  area;  and  its  criteria  for 
certify-ing  that  closing,  consolidating, 
automating,  or  relocating  a  field  office 
will  not  degrade  service  to  the  affected 
area.  A  notice  of  proposed  rulemaking 
(published  December  6,  1993,  58  FR 
64202)  set  forth  the  proposed  criteria  for 
those  actions  except  for  automating  and 
closing  field  offices.  The  criteria  for 
those  two  actions  require  further 
development  and,  after  notice,  public 
comments,  and  consultation  with  the 
Committee  and  NRC  will  be  published 
in  final  form  before  either  of  these 
actions  take  place.  All  final  criteria  will 
be  set  forth  as  Appendix  A  to  the  basic 
modernization  regulations  at  15  CFR 
part  946  promulgated  at  58  FR  64088. 
EFFECTIVE  DATE:  March  2.  1994. 
ADDRESSES:  Requests  for  copies  of 
documents  should  be  sent  to  Julie 
Scanlon.  NOAA/GCW.  1325  East-West 
Highway.  #18111.  Silver  Spring.  NOD 
20910.  301-713-0053. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Scanlon.  301-713-0053. 
SUPPLEMENTARY  INFORMATION:  Section 
704  of  the  NOA.\  Authorization  Act  of 
1992  (Act)  requires  the  N'WS  to  contract 
with  the  National  Research  Council 
(NRC)  for  a  review  of  the  scientific  and 
technical  modernization  criteria  by 


which  the  NWS  proposes  to  certify, 
under  section  706  of  the  Act.  actions  to 
close,  consolidate,  automate,  or  relocate 
a  field  office  and  the  preparation  and 
submission  of  a  report  assessing  these 
criteria.  The  NRC  prepared  this  report 
and  submitted  it  to  the  Secretary  of 
Commerce  on  July  28,  1993.  The  NRC 
endorsed  the  criteria  proposed,  with 
certain  reservations  about  some  of  the 
criteria  that  relate  to  the  commissioning 
of  Automated  Surface  Observing  System 
(ASOS)  and  automation  certification. 

Section  704(b)  of  the  Act  requires  the 
NWS  to  publish  the  final  criteria  in  the 
Federal  Register,  based  on  the  NRC 
report,  after  providing  an  opportunity 
for  public  comment,  and  after 
consulting  with  the  NRC  andthe 
Modernization  Transition  Committee 
(the  Committee).  The  public  comment 
period  closed  January  5,  1994.  There 
was  one  comment  received.  This  was 
submitted  by  the  National  Weather 
Service  Employees  Organization 
(NWSEO).  Consultation  with  the 
Committee  was  completed  on  January 
13.  1994.  The  Committee  reviewed  the 
public  comment  and  offered  one 
recommendation  to  be  added  to  the 
criteria.  Consultation  with  the  NRC  was 
completed  on  February  23.  1994. 

The  major  comments  were  as  follows 

Comment  1— NWSEO  stated  that  the 
criteria  do  not  contain  "statistical  and 
analylical  measures"  for  determining 
that  there  will  be  no  degradation  of 
service  but  rather  are  merely  "process 
criteria." 

Response — The  commentor  is 
incorrect  in  stating  that  the  criteria  are 
merely  process  criteria.  The  criteria  for 
each  action  contain  the  necessary 
analytical  and  performance  measures. 
The  criteria  for  consolidation  contain 
measures  for  evaluating  each  of  its 
component  and  subcomponent 
elements,  often  in  exhaustive  detail. 
These  include  measures  to  ensure  that 
the  new  radar  is  commissionable.  e.g.. 
adequate  operations  and  maintenance 
personnel,  adequate  backup  capability, 
system  availability  of  at  least  96  percent; 
and  that  the  old  radar  can  be 
decommissioned.  The  criteria  for 
relocation  include  a  checklist  to  ensure 
that  each  element  of  the  move  will  be 
considered  in  advance  and  can  be 
completed  without  degrading  serv  ices. 
The  NRC  found  these  criteria  to  be 
adequate  to  determine  that  no 
degradation  would  result  from  these 
actions. 

The  commentor  advocates  use  oi  post 
hoc  statistical  verification  measures  for 
every  type  of  certifiable  action.  Such  a 
regime  is  impractical.  For  example,  in 
the  case  of  a  relocation,  it  is  impossible 
to  collect  statistical  data  from  the  new 
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office  location  until  the  old  office  has 
been  relocated  there,  and  the  office 
relocation  can  not  legally  occur  until  a 
relocation  certification  has  been 
approved;  yet  the  certification  would  be 
dependent  on  the  statistical  data. 

As  contemplated  by  NWSEO,  such  a 
regime  would  impose  extensive  delays 
and  costs  on  the  modernization  and 
clearly  would  be  unreasonable. 
Statistical  data  must  be  collected  over  a 
long  period  of  time  after  the 
restructuring  actively  has  taken  place  to 
be  statistically  valid.  The  minimum 
time  period  that  would  be  acceptable 
would  be  1  year  after  the  certifiable 
event. 

Comment  2— The  NWSEO  contends 
that  any  relocation  also  constitutes  a 
closure  and,  therefore,  the  criteria 
should  be  the  same. 

Response — Congress  specifically 
listed  four  separate  types  of  actions  that 
are  to  be  certified  and  clearly  stated  that 
one,  closures,  could  not  take  place  until 
1996  This  scheme  is  clearly 
understandable.  The  proposed 
interpretation  of  NWSEO  would 
effectively  eliminate  a  "relocation"  as  a 
separate  category  of  certifiable  action. 
Relocation  of  an  office  is  distinctly 
different  from  closure  of  an  office.  In  the 
case  of  relocation,  the  same  office 
continues  to  exist,  albeit  in  a  different 
location.  The  office  continues  to  provide 
the  same  products  and  services  to  the 
same  users  in  the  same  service  area.  In 
the  case  of  a  closure,  the  office  ceases 
to  exist  as  an  entity:  the  responsibility 
for  providing  products  and  services  and 
the  service  area  is  reassigned  to  another 
office,  or  spUt  up  among  several  other 
offices.  Also,  as  the  commentor  notes, 
this  interpretation  would  preclude  the 
N'WS  from  relocating  any  office  until 
1996.  The  legislative  history  of  Public 
Laws  100-685  and  102-567  make  it 
clear  that  one  of  Congress'  overriding 
concerns  was  with  the  closure  of  offices 
as  the  NWS  field  office  structure  shrinks 
from  250  to  116.  Before  the  new 
Weather  Forecast  Office  (WFO)  takes  on 
full  responsibility  for  its  new  larger 
area,  statistical  verification  is 
appropriate.  In  the  case  of  a  relocation, 
no  such  considerations  are  present. 

Comment  3 — NWSEO  comment  states 
that  the  evidence  from  previous  office 
moves  is  not  an  appropriate  basis  for 
certifying  that  relocating  the  Redwood 
City  office  will  not  lead  to  any 
degradation  of  service. 

flpspon.se — In  essence,  this  comment 
repeats  the  arguments  discussed 
above — the  NWS  cannot  relocate  this 
office  until  it  has  statistical  verification 
and  not  until  at  least  1996  after  AWIPS 
IS  installed.  The  N'WS  disagrees  for  the 
reasons  stated. 


The  NWS  agrees  that  it  is  important 
to  identify  those  analogous  previous 
office  moves  that  will  be  relied  upon  for 
evidence.  Primarily,  these  are  the  offices 
that  were  moved  in  their  entirety, 
although  experience  in  moving  other 
offices  in  stages  may  be  useful  with 
respect  to  certain  aspects  of  the 
relocation  and,  therefore,  that  evidence 
may  be  relevant.  Offices  that  have  been 
moved  in  their  entirety  were:  The 
Washington  WSFO,  which  was  moved 
from  Camp  Springs.  MD.  to  Sterling, 
VA;  the  Philadelphia  WSFO  which  was 
moved  from  Philadelphia,  PA.  to  Mount 
Holly.  NJ;  and  the  Ann  Arbor  WSFO. 
which  was  moved  from  Ann  Arbor.  MI 
to  White  Lake.  MI.  The  evidence  from 
these  moves  will  be  considered  as  part  - 
of  the  relocation  certification. 

The  comment  that  these  moves  are 
within  a  "local  commuting  area"  (a 
concept  that  was  not  even  in  existence 
at  the  time  of  one  of  these  moves)  and 
may  involve  different  cJimatological 
conditions  completely  misses  the 
point — there  simply  is  no  difference 
between  the  existing  office  and  the 
relocated  office  in  terms  of  the  data  that 
is  received,  the  equipment  and  staff  that 
processes  it,  the  products  and  services 
that  are  disseminated,  and  the  way  they 
are  disseminated,  except  perhaps  where 
the  telecommunications  services  are 
obtained  from  a  different  company.  The 
evidence  from  these  previous  moves 
demonstrates  that  the  NWS  is  capable  of 
making  the  necessary  technical  changes 
so  that  the  relocated  office  will  operate 
identically  and  provide  identical 
services. 

Comment  4 — The  NWSEO  states  "no 
new  technology  is  involved  in 
relocation  actions". 

Response — At  the  time  of  the  actual 
relocation  from  Redwood  City,  CA,  to 
Monterey.  CA.  no  new  technology  will 
be  involved.  The  Redwood  City  office 
will  be  moved  in  its  entirety,  including 
all  existing  equipment,  to  Monterey. 
The  commentor  is  correct  however,  that 
"the  new  facility  at  Monterey  will  have 
NEXRAD  and  eventually  AWIPS".  since 
Monterey  will  become  a  WFO.  These 
later  steps  could  involve  a  consolidation 
or  closure.  This  illustrates  that  a 
relocation  is  a  distinctly  different  action 
than  a  consolidation  or  closure,  which 
will  involve  new  technology. 
Certifications  of  such  consolidation  or 
closures  will  include  evidence  based  on 
the  use  of  the  new  technology. 

Comment  5— The  NWSEO 
commented  that  "the  criteria  proposed 
by  the  NWS  contains  no  measure  of 
service  quality,  nor  any  indication  that 
service  qiiality  will  be  measured  as  part 
of  the  certification  process." 


Resonse — For  a  consolidation 
certification,  criteria  2.  User 
Confirmation  of  Services,  measures 
service  quality  from  the  user 
perspective.  After  services  have  been 
transferred  to  the  NEXRAD  office,  but 
prior  to  the  consolidation  action, 
confirmation  that  services  have  not  been 
degraded  is  obtained  from  users  in  the 
affected  service  area.  Since  this  is 
impractical  for  relocation  certification, 
evidence  from  other  completed  office 
moves  is  used  as  a  measure  of  service 
quality. 

Comment  6 — The  Committee 
recommended  that  section  IL\3  be 
amended  to  include  that  there  would  be 
no  degradation  of  service. 

Response — the  NWS  agrees  and  has 
changed  that  section  accordingly. 

\.  Classification  Under  Executive 
Order  12866 

This  rule  is  not  subject  to  review 
under  E.O. 12866. 

B.  Regulatory  Flexibility  Act  Analysis 

These  regulations  set  forth  the  criteria 
for  certain  modernization  actions  such 
as  commissioning  new  weather 
observation  systems,  decommissioning 
outdated  NWS  radars,  and  evaluating 
staff  needs  at  a  field  office  and  the 
criteria  for  certif)Tng  certain 
modernization  actions  such  as 
consolidating  and  relocating  a  field 
office,  will  not  result  in  a  degradation  of 
service  to  the  affected  area.  These 
criteria  will  be  appended  to  the  Weather 
Service  Modernization  regulations.  The 
General  Counsel  of  the  Department  of 
Commerce  certified  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  when  these  criteria  were 
proposed,  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  final  criteria  are  intended  for 
internal  agency  use.  and  the  impact  on 
small  business  entities  will  be 
negligible.  The  final  criteria  dot-s  not 
directly  affect  "small  government 
jurisdictions"  as  defined  by  Public  Law 
96-354.  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act  of  1980 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Public  Law  96-511. 
the  Paperwork  Reduction  Act  of  1980. 

D.  E.O.  12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 
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E.  National  Environmental  Policy  Act 

NOAA  has  concluded  that  publication 
of  the  final  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  tHe  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  A  programmatic 
Environmental  Impact  Statement  (HIS) 
regarding  NEXRAD  was  prepared  in 
November  1984,  and  an  Environmental 
Assessment  to  update  the  portion  of  the 
EIS  dealing  with  the  bioeffects  of 
NEXR.\D  non-ionizing  radiation  is 
being  reviewed. 

List  of  Subjects  in  15  CFR  Part  946 

Administrative  practice  and 
procedure.  Certification, 
Commissioning,  Decommissioning, 
National  Weather  Service.  Weather 
sen'ice  modernization. 

Dated:  February  23, 1994. 
Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weather  Sen-ices. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  946  is  amended 
as  follows: 

PART  946— MODERNIZATION  OF  THE 
NATIONAL  WEATHER  SERVICE 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Authority:  Title  VTI  of  Pub.  L.  102-567, 106 
Stat.  4303  (15  U.S.C.  313  note). 

2.  An  Appendix  A  is  added  at  the  end 
of  part  946  to  read  as  follows: 

Appendix  A  to  Part  946— National 
Weather  Service  Modernization  Criteria 

/.  Modernization  Criteria  for  Actions  Not 
Requiring  Certification 

(A)  Commissioning  of  New  Weather 
Observation  Systems 

(1)  Automated  Surface  Observation 
Systems  (A  SOS) 

Purpose:  Successful  commissioning  for  full 
operational  use  requires  a  demonstration,  by 
tests  and  other  means,  that  the  ASOS 
equipment,  as  installed  in  the  field  office, 
meets  its  technical  requirements;  that  the 
prescribed  operating,  maintenance,  and 
logistic  support  elements  are  in  place;  that 
operations  have  been  properly  staffed  with 
trained  personnel  and  that  the  equipment  can 
be  operated  with  all  other  installed  mating 
elements  of  the  modernized  NWS  system. 

Note:  It  may  be  necessary  to  incorporate 
work-arounds  to  complete  some  of  the  items 
listed  below  in  a  timely  and  cost-effective 
manner.  A  work-around  provides  for  an 
alternative  method  of  meeting  a 
commissioning  criteria  through  the 
application  of  a  pre-approved  operational 
procedure  implemented  on  a  temporary 
basis,  for  example,  by  human  augmentation 


of  the  observation  for  the  occurrence  of 
freezing  rain,  until  such  time  as  a  freezing 
rain  sensor  has  been  accepted  for  operational 
use  with  ASOS.  The  ASOS  Plan  referenced 
below  includes  a  process  for  recommending, 
approving,  and  documenting  work  arounds 
and  requires  that  they  be  tracked  as  open 
items  until  they  can  be  eliminated  by 
implementation  of  the  originally  intended 
capability. 

References:  The  criteria  and  evaluation 
elements  for  commissioning  are  set  forth  and 
hirther  detailed  in  the  N'WS-Sponsored 
Automated  Surface  Observing  System 
(ASOS)  Site  Component  Commissioning  Plan 
(the  ASOS  Plan),  more  specifically  in 
Addendum  I,  Appendix  D  of  the  ASOS  Site 
Comfxment  Commissioning  Evaluation 
Package  (the  ASOS  Package). 

Criteria:  a.  ASOS  Acceptance  Test:  The  site 
component  acceptance  test,  which  includes 
objective  tests  to  demonstrate  that  the  ASOS, 
as  installed  at  the  given  site,  meets  its 
technical  specifications,  has  been 
successfully  completed  in  accordance  with 
item  la,  p  b-2  of  Appendix  D  of  the  ASOS 
Package. 

b.  Sensor  Siting:  Sensor  sitings  provide 
representative  observations  in  accordance 
with  Appendix  C  of  the  ASOS  Package, 
Guidance  for  Evaluating  Representativeness 
of  ASOS  Observations  and  item  lb,  p.  D-2 
of  Appendix  D  of  the  ASOS  Package. 

c.  Initialization  Parameters:  Initialization 
parameters  are  in  agreement  with  source 
information  provided  by  the  ASOS  Program 
Office,  in  accordance  with  item  Ic.  pp.  D-2 
&  D-3  of  Appendix  D  of  the  ASOS  Package. 

d.  Sensor  Performance  Verification:  Sensor 
performance  has  been  verified  in  accordance 
with  the  requirements  stated  in  the  ASOS 
Site  Technical  Manual  and  item  Id,  p  D-3 
of  the  ASOS  Package. 

e.  Field  Modification  Kits/Firmware 
Installed:  All  critical  field  modification  kits 
and  firmware  for  the  site  as  required  by 
attachments  3a  &  b  (pp.  I>-45  &  D-46)  or 
memorandum  issued  to  the  regions,  have 
been  installed  on  the  ASOS  in  accordance 
with  item  le.  p  D-4  of  Appendix  of  the 
ASOS  Package. 

f  Operations  and  Maintenance 
Documentation:  A  full  set  of  opierafions  and 
maintenance  documentation  is  available  in 
accordance  with  items  2a-h.  pp.  D-5  &  D- 
6  of  Appendix  D  of  the  ASOS  Package. 

g.  Notification  of  and  Technical 
Coordination  with  Users:  All  affected  users 
have  been  notified  of  the  initial  date  for 
ASOS  operations  and  have  received  a 
technical  coordination  package  in  accordance 
with  item  2i.  pp  D-6  &  D-7  of  Appendix  D 
of  the  ASOS  Package. 

h.  Availability  of  Trained  Operations 
Personnel:  Adequate  operations  staff  are 
available,  training  materials  are  available, 
and  required  training  has  been  completed, 
per  section  3.2.3.1  of  the  ASOS  Plan,  in 
accordance  with  items  3a-c.  p.  D-8  of 
Appendix  D  of  the  ASOS  package. 

i.  Maintenance  Capability:  Proper 
maintenance  f>ersonnel  and  support  systems 
and  arrangements  are  available  in  accordance 
with  items  48-e,  pp.  D-9  &  D-10  of 
Appendix  D  of  the  A.SOS  Package. 

j.  Performance  of  Site  hiterfaces:  The 
equipment  can  be  operated  in  all  of  its 


required  modes  and  in  conjunction  with  all 
of  its  interfacing  equipment  per  the  detailed 
checklists  of  items  5a-b.  pp  D-11  &  D-19  of 
Appendix  D  of  the  ASOS  Package. 

k.  Support  of  Associated  NWS  Forecasting 
and  Warning  Services;  The  equipment 
provides  proper  support  of  NWS  forecasting 
and  warning  services  and  archiving, 
including  operation  of  all  specified  automatic 
and  manually  augmented  modes  per  the 
checklist,  items  ba-e.  pp.  D-20  to  D-29.  of 
Appendix  D  of  the  ASOS  Package. 

I.  Service  Backup  Capabilities:  Personnel. 
equipment,  and  supporting  services  are 
available  and  capable  of  providing  required 
backup  readings  and  services  in  support  of 
operations  when  primary  equipment  is 
inoperable  in  accordance  with  items  7a-g. 
pp.  I>-30  to  D-32,  of  Appendix  D  of  the 
ASOS  Package. 

m.  Augmentation  Capabilities:  Personnel 
are  available  and  trained  to  provide 
augmentation  of  ASOS  observations  in 
accordance  with  augmentation  procedures, 
items  8a-c.  p.  D-33  of  Appendix  D  of  the 
ASOS  Package 

n.  Representativeness  of  Observations: 
Observations  are  representative  of  the 
hydrometeorological  conditions  of  the 
observing  location  as  determined  by  a  f>eriod 
of  observation  of  at  least  60  days  prior  to 
commissioning  in  accordance  with  Appendix 
C  and  item  6e,  pp.  D-27  to  D-29  of  Appendix 
D  of  the  ASOS  Package. 

12)  WSR-88D  Radar  S\'stem 

Purpose:  Successful  commissioning  for  full 
operational  use  requires  a  demonstration,  by 
tests  and  other  means,  that  the  WSR-88D 
radar  system,  as  installed  in  the  field  office, 
meets  its  technical  requirements;  that  the 

firescribed  operating,  maintenance,  and 
ogistic  supfK)rt  elements  are  in  place;  that 
operations  have  been  properly  staffed  with 
trained  personnel;  and  that  the  equipment 
can  be  operated  with  all  other  Installed 
mating  elements  of  the  modernized  ,NWS 
system. 

Note;  It  may  be  necessary  to  Incorporate 
work-arounds  to  complete  some  of  the  items 
listed  below  in  a  timely  and  cost-effective 
manner.  A  work-around  provides  for  an 
alternative  method  of  meeting  a 
commissioning  criteria  through  the 
application  for  a  pre-approved  operational 
procedure  implemented  on  a  temporary 
basis.  The  VVSR-88D  Plan  referenced  below 
includes  a  process  for  recommending, 
approving,  and  documenting  work  arounds 
and  requires  that  they  be  tracked  as  open 
items  until  they  can  be  eliminated  by 
implementation  of  the  originally  intended 
capability. 

Reference:  The  criteria  and  evaluation 
elements  for  commissioning  are  set  forth  and 
further  detailed  in  the  NWS-Sponsored 
WSR-88D  Site  Component  Commissioning 
Plan  (the  88D  Plan)  and  an  Attachment  to 
that  Plan,  called  the  WSR-88D  Site 
Component  Commissioning  Evaluation 
Package  (the  VVSR-«8D  Package). 

Criteria:  a  WSR-88D  Radar  Acceptance 
Test:  The  site  component  acceptance  test, 
which  includes  objective  tests  to  demonstrate 
that  the  WSR-eSD  radar,  as  installed  at  the 
given  site,  meets  its  technical  specifications. 
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has  been  successfully  completed  in 
accordance  with  items  la-f.  p  A-2  of 
Appendix  A  of  the  WSR-88D  Package. 

b  Availability  of  Trained  Operations  and 
.Maintenance  Personnel:  Adequate  operations 
and  maintenance  staffs  are  available,  training 
materials  are  available,  and  required  training 
has  been  completed  in  accordance  with  items 
2a-h,  pp  A-3  &  A-4  of  Appendix  A  of  the 
VVSR-88D  Package. 

c.  Satisfactory  Operation  of  System 
Interfaces:  The  system  can  be  operated  in  all 
of  its  required  modes  and  in  conjunction 
with  ail  of  its  interfacing  equipment  in 
accordance  with  items  3a-e.  p.  A-5  of 
Appendix  A  of  the  WSR-88D  Package. 

d.  Satisfactory  Support  of  Associated  NWS 
Forecasting  and  Warning  Services:  The 
system  prwides  proper  support  of  NWS 
forecasting  and  warning  services,  including 
at  least  96  percent  availability  of  the  radar 
coded  message  for  a  period  of  30  consecutive 
davs  prior  to  commissioning  in  accordance 
with  Items  4a-kk.  pp.  A-6  to  A-17  of 
Appendix  A  of  the  WSR-B8D  Package. 

e.  Ser.ice  Backup  Capabilities:  Service 
backup  capabilities  function  properly  when 
the  primary  system  is  inoperable  in 
accordance  with  items  5»-e.  p.  A-18  of 
Appendix  A  of  the  WSR-88D  Package. 

f  Documentation  for  Operations  and 
Maintenance-  A  full  set  of  operations  and 
maintenance  documentation  is  available  in 
accordance  with  items  6a-n.  pp.  A-19  to  A- 
25  of  Appendix  A  of  the  \VSR-88D  Package. 

g  Spare  Parts  and  Test  Equipment:  A  full 
complement  of  spare  parts  and  test 
equipment  is  available  on  site  in  accordance 
witti  items  79-e,  p.  A-26,  of  Appendix  A  of 
the  WSR-88D  Package. 

(B)  Decommissioning  an  Outdated  NWS 
Radar 

Purpose.- Successful  decomissioningofan 
old  radar  requires  assurance  that  the  existing 
radar  is  no  longer  needed  to  support  delivery 
of  services  and  products  and  local  office 
operations. 

References:  The  criteria  and  evaluation 
elements  for  decommissioning  are  set  forth 
and  further  detailed  in  the  NWS-Sponsored 
Network  and  I^ocal  Warning  Radars 
(Including  Adjunct  Equipment)  Site 
Component  Decommissioning  Plan  (the 
Plan),  more  specifically  in  Appendix  B  to 
that  Plan,  called  the  Site  Component 
Decommissioning  Evaluating  Package,  and  in 
Section  3  3  of  the  Internal  and  External 
Communication  and  Qwrdination  Plan  for 
the  Modernization  and  Associated 
Restructuring  of  the  Weather  Service. 

Critena  a  Replacing  WSR-88D(s) 
Commissioning/User  Service  Confirmation: 
The  replacing  WSR-88D(s)  have  been 
commissioned  and  user  confirmation  of 
services  has  been  successfully  completed, 
i.e.,  all  valid  user  co.mplaints  related  to  actual 
system  performance  have  been  satisfactorily 
resolved,  in  accordance  with  items  la-c,  p. 
B-10  of  Appendix  B  of  the  Plan. 

b.  Operation  Not  Dependent  on  Existing 
Radar:  The  outdated  radar  is  not  required  for 
service  coverage,  in  accordance  with  items 
2a-c.  p  B-1 1  of  Appendix  B  of  the  Plan. 

c.  Notification  of  Users:  Adequate 
notification  of  users  has  been  provided,  in 


accordance  with  items  3a-f,  pp.  B-1 2  &  B- 
13  of  Appendix  B  of  the  Plan. 

d.  Disposal  of  Existing  Radar:  Preparations 
for  disposal  of  the  old  existing  radar  have 
been  completed,  in  accordance  with  items 
4a-d,  pp.  B-14  &  B-1 5  of  Appendix  B  of  the 
Plan. 

(C)  Evaluating  Staffing  Needs  for  Field 
Offices  in  Affected  Areas 

References:  The  criteria  and  evaluation 
elements  are  set  forth  and  further  detailed  in 
the  ASOS  and  WSR-BSD  Evaluation 
Packages  and  in  the  Human  Resources  and 
Position  Management  Plan  for  the  National 
Weather  Service  Modernization  and 
Associated  Restructuring  (the  Human 
Resources  Plan). 

Criteria:  1.  Availability  of  Trained 
Operations  and  Maintenance  Personnel  at  a 
NEXR.\D  Weather  Service  Forecast  OfSce  or 
NEXRAD  Weather  Service  Office;  Adequate 
operations  and  maintenance  staffs  are 
available  to  commission  a  WSR-68D, 
sjjecifically  criterion  b.  set  forth  in  section 
I.  A. 2.  of  this  Appendix  which  includes 
meeting  the  Stage  1  staffing  levels  set  forth 
in  chapter  3  of  the  Human  Resources  Plan. 

2.  Availability  of  Trained  Operations  and 
Maintenance  Personnel  at  any  field  office 
receiving  an  ASOS:  Adequate  operations  and 
maintenance  staff  are  available  to  meet  the 
requirements  for  commissioning  an  ASOS, 
sp)ecifically  criteria  h  and  i  set  forth  in 
section  l.A.l  of  this  Appendix. 

n.  Criteria  for  Modernization  Actions 
Requiring  Certification 

(A)  Modernization  Criteria  Common  to  all 
Types  of  Certifications  (Except  as  Noted) 

1.  Notification:  Advanced  notification  and 
the  expected  date  of  the  proposed 
certification  have  been  provided  in  the 
National  Implementation  Plan. 

2.  I^ocal  Weather  Characteristics  and 
Weather  Related  Concerns:  A  description  of 
local  weather  characteristics  and  weather 
related  concerns  which  affect  the  weather 
services  provided  to  the  affected  service  area 
is  provided. 

3.  Comparison  of  Services:  A  comparison 
of  services  before  and  after  the  prop)Osed 
action  demonstrates  that  all  services 
currently  provided  to  the  affected  service 
area  will  continue  to  be  provided  with  no 
degradation  of  services. 

4.  Recent  or  Excepted  Modernization  of 
NWS  Operations  in  the  Affected  Service 
Area:  A  description  of  recent  or  expected 
modernization  of  NWS  operations  in  the 
affected  service  area  is  provided. 

5.  NEXR.\D  Network  Coverage:  NEXR.\D 
network  coverage  or  gaps  In  coverage  at 
10,000  feet  over  the  affected  service  area  are 
identified. 

6.  Air  Safety  Appraisal  (applies  only  to 
relocation  and  closure  of  field  offices  at  an 
airport):  Verification  that  there  will  be  no 
degradation  of  service  that  affects  aircraft 
safety  has  been  made  by  conducting  an  air 
safety  appraisal  in  consultation  with  the 
Federal  Aviation  Administration. 

7  Evaluation  of  Services  to  In-state  Users 
(applies  only  to  relocation  and  closure  of  the 
only  field  office  in  a  state):  Verification  that 
there  will  be  no  degradation  of  weather 


services  provided  to  the  state  has  been  made 
by  evaluating  the  effect  on  weather  services 
provided  to  in-State  users. 

8.  Liaison  Officer:  Arrangements  have  been 
made  to  retain  a  Liaison  Officer  in  the 
affected  service  area  for  at  least  two  years  to 
provide  timely  information  regarding  the 
activities  of  the  NWS  which  may  affect 
service  to  the  community,  including 
modernization  and  restructuring;  and  to  work 
with  area  weather  service  users,  including 
persons  associated  with  general  aviation, 
civil  defense,  emergency  preparedness,  and 
the  news  media,  with  respea  to  the  provision 
of  timely  weather  warnings  and  forecasts. 

9.  Meteorologist-In-Charge's  (MIC) 
Recommendation  to  Certify-;  The  MIC  of  the 
future  WFO  that  will  have  responsibility  for 
the  affected  service  area  has  recommended 
certification  in  accordance  with  15  CFR 
946.7(a). 

10.  Regional  Director's  Certification:  The 
cognizant  Regional  Director  has  approved  the 
MIC's  recommended  certification  of  no 
degradation  of  service  to  the  affected  service 
area  in  accordance  with  15  CFR  946.8. 

(B)  Modernization  Criteria  Unique  to 
Consolidation  Certifications 

1.  WSR-88D  Commissioning:  All  necessary 
WSR-BSD  radars  have  been  successfully 
commissioned  in  accordance  with  the  criteria 
set  forth  in  section  l.A.2.  of  this  Appendix. 

2.  User  Cxanfirmation  of  Services:  All  valid 
user  complaints  related  to  actual  system 
performance  have  been  satisfactorily  resolved 
in  accordance  with  section  3.3  of  the  Internal 
and  External  Communication  and 
Coordination  Plan  for  the  Modernization  and 
Associated  Restructuring  of  the  National 
Weather  Service. 

3.  Decommissioning  of  Existing  Radar;  The 
existing  radar,  if  any,  has  been  successfully 
decommissioned  in  accordance  with  the 
criteria  set  forth  in  section  I.B.  of  this 
Appendix. 

(C)  Modernization  Criteria  Unique  to 
Relocation  Certifications 

1.  Approval  of  Proposed  Relocation 
Checklist:  The  cognizant  regional  director 
has  approved  a  proposed  relocation  checklist 
setting  forth  the  necessary  elements  in  the 
relocation  process  to  assure  that  all  affected 
users  will  be  given  advanced  notit~ication  of 
the  relocation,  that  delivery  of  NWS  services 
and  products  will  not  be  interrupted  during 
the  office  relocation,  and  that  the  office  to  be 
relocated  will  resume  full  operation  at  the 
new  facility  expeditiously  so  as  to  minimize 
the  ser.ice  backup  period. 

Specific  Elements:  a.  Notification  of  and 
Technical  Coordination  with  Users:  The 
proposed  relocation  checklist  provides  for 
the  notification  of  and  technical  coordination 
with  all  affected  users. 

b.  Identification  and  Preparation  of  Backup 
Sites:  The  proposed  relocation  checklist 
identifies  the  n«»ssary  backup  sites  and  the 
steps  necessary  to  prepare  to  use  backup  sites 
to  ensure  service  coverage  during  the  move 
and  checkout  f)eriod. 

c.  Start  of  Service  Backup:  The  proposed 
relocation  chetJcUst  provides  for  invocation 
of  service  backup  by  designated  sites  prior  to 
office  relocation. 

d.  Systems.  Furniture  and 
Communications:  The  profiosed  relocation 
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checklist  identifies  the  steps  necessary  to 
move  all  systems  and  furniture  to  the  new 
facility  and  to  install  communications  at  the 
new  facility. 

e.  Installation  and  Checkout:  The  proposed 
relocation  checklist  identifies  all  steps  to 
install  and  checkout  systems  and  furniture 
and  to  connect  to  communications  at  the  new 
facility. 

f.  Validation  of  Systems  Operability  and 
Senice  Delivery:  The  proposed  relocation 
checklist  provides  for  validation  of  system 
operability  and  service  delivery  from  the  new 
facility. 

2.  Publishing  of  the  Proposed  Relocation 
Checklist  and  Evidence  form  Completed 
Moves:  The  proposed  relocation  checklist 
and  the  evidence  from  other  similar  office 
moves  that  have  been  completed,  have  been 
published  in  the  Federal  Register  for  public 
comment.  The  evidence  from  the  other  office 
moves  indicates  that  they  have  been 
successfully  completed. 

3.  Resolution  of  Public  Comments 
Received:  All  responsive  public  comments 
received  from  publication,  in  the  Federal 
Register,  of  the  checklists  and  of  the 
evidence  from  completed  moves  are 
satisfactorily  answered. 

|FR  Doc.  94-4659  Filed  3-1-94;  8:45  am] 

BILUMG  CODE  3S10-12-4I 


DEPARTMEhTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Docket  No.  92F-01 00] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 

1{HS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  the  polymeric  reaction 
product  of  1,3.5-benzenetricarbonyl 
trichloride  with  piperazine  and  1,2- 
diaminoethane  as  a  food-contact  layer  of 
reverse  osmosis  membranes.  This  action 
responds  to  a  petition  filed  by  PCI 
Membrane  Systems,  Ltd. 
DATES:  Effective  March  2, 1994;  written 
objections  and  requests  for  a  hearing  by 
April  1,  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville.MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SVV., 
Washington.  DC  20204.  202-254-9500. 


SUPPLEMENTARr  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  23. 1992  (57  FR  10028),  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4157)  had  been  filed  by  PCI 
Membrane  Systems.  Ltd..  Laverstoke 
Mill.  Whitechurch,  Hampshire  RG28 
7NR,  England.  The  petition  proposed 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
the  reaction  product  of  1.3,5- 
benzenetricarbonyl  trichloride  with 
piperazine  and  1,2-diaminoethane  as  a 
food-contact  layer  of  reverse  osmosis 
membranes. 

FD.\  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  for  the 
polymeric  reaction  product  of  1,3,5- 
benzenetricarbonyl  trichloride  with 
piperazine  and  1.2-diaminoethane  as 
the  food-contact  layer  of  reverse  osmosis 
membranes  is  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  have 
the  intended  technical  effect  and 
therefore.  §  177.2550  (21  CFR  177.2550) 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  die 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contad  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  wli  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Fridav. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  1 ,  1994,  file  with 
the  Dockets  Management  Branch 
(address  above)  t^Titteii  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees  201.  402.  409.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.342.  348.  379e). 

2.  Section  177.2550  is  amended  by 
adding  new  paragraph  (a)(5)  and  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1 77.2550    Reverse  osmosis  membranes. 


(a)*    *    • 

(5)  A  polyamide  reaction  product  of 
1,3,5-benzenetricarbonyl  trichloride 
polymer  (CAS  Reg.  No.  4422-95-1)  with 
piperazine  (CAS  Reg.  No.  110-85-0) 
and  1,2-diaminoethane  (CAS  Reg.  No. 
107-15-3).  The  membrane  is  the  food- 
contact  layer  and  may  be  applied  as  a 
film  on  a  suitable  support.  Its  maximum 
weight  is  15  milligrams  per  square 
decimeter  (1  milligram  per  square  inch). 
•        •        •        •        • 

(d)  Conditions  of  use— {i)  Reverse 
osmosis  membranes  described  in 
paragraphs  (a)(1).  (a)(2),  (a)(3),  and  (a)(5) 
of  this  section  may  be  used  in  contact 
with  all  types  of  liquid  food  at 
temperatures  up  to  80  "C  (176  "F). 
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Dated  February  16. 1994. 

Janice  F.  Oliver, 

Actwg  Director.  Center  for  Food  Safety  and 
Applied  Sutntion. 

[FR  Doc.  94-4661  Filed  3-1-94;  8:45  am] 

BILUNG  CODE  4160-01-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2647 
RIN  1212-AA3S 

Reduction  or  Waiver  of  Complete 
Withdrawal  Liability 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Reduction  or  Waiver  of 
Complete  Withdrawal  Liability  (29  CFR 
part  2647)  establishes  procedures  under 
which  covered  multiemployer  pension 
plans  may  adopt  rules,  subject  to  PBGC 
approval,  for  the  reduction  or  waiver  of 
complete  withdrawal  liabihty,  and 
establishes  standards  for  PBGC  approval 
of  such  rules.  The  Employee  Retirement 
Income  Security  Act  of  1974  directs  the 
PBGC  to  prescribe  such  procedures  and 
standards.  The  amendment  allows 
covered  multiemployer  pension  plans  to 
develop  their  own  rules  for  the 
reduction  or  waiver  of  complete 
withdrawal  liability,  and  also  provides 
less  restrictive  time  limits  on  employer' 
applications  to  plans  for  abatement  of 
complete  w^ithdrawaJ  liability. 
EFFECTIVE  DATE:  April  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Landy,  Attorney.  Office  of  the 
G*;neral  Counsel,  Pension  Benefit 
Guaraiity  Corporation.  1200  K  Street, 
NW.,  Washington.  DC  20005-^026; 
(202)  326-m27  (202-326-4179  for  TTY 
and  TDD).  (These  are  not  toll-free 
numbers  ) 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4203  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"  or  "the  Act"), 
sets  forth  the  circumstances  under 
which  an  employes  is  deemed  to  have 
completely  withdrawn  from  a  covered 
multiemployer  pension  plan.  The 
amount  of  complete  withdrawal  liability 
is  calculated  under  section  4211. 
Section  4207(a)  requires  the  PBGC  to 
provide  by  regulation  for  the  reduction 
or  waiver  of  complete  withdrawal 
liability  in  the  event  that  an  employer 
that  has  withdrawn  from  a  plan 


subsequently  resumes  covered 
operations  under  the  plan  or  renews  an 
obligation  to  contribute  under  the  plan, 
to  the  extent  that  the  PBGC  determines 
that  reduction  or  waiver  of  complete 
withdrawal  liability  is  consistent  with 
the  purposes  of  ERISA.  Section  42G7(b) 
requires  the  PBGC  to  prescribe  by 
regulation  a  procedure  and  standards  for 
the  amendment  of  plans  to  provide 
alternative  rules  for  the  reduction  or 
waiver  of  complete  withdrawal  liability 
in  the  event  that  an  employer  that  has 
withdrawn  from  a  plan  subsequently 
resumes  covered  operations  under  the 
plan  or  renews  an  obligation  to 
contribute  under  the  plan,  to  the  extent 
such  rules  are  consistent  with  the 
purposes  of  ERISA. 

Tne  PBGC's  regulation  on  Reduction 
or  Waiver  of  Complete  Withdrawal 
Liability  (29  CFR  part  2647;  see  also  29 
CFR  2640.6)  provides  rules  requiring 
pension  plans  to  reduce  or  waive 
complete  withdrawal  liability  under 
ERISA  section  4207(a).  However,  the 
regulation  has  not  heretofore  provided  a 
procedure  for  pension  plans  to  adopt 
alternative  rules  for  reduction  or  waiver 
of  complete  withdrawal  liability  under 
ERISA  section  4207(b). 

When  the  PBGC  originally  proposed 
the  regulation  on  Reduction  or  Waiver 
of  Complete  Withdrawal  Liability,  the 
PBGC  was  not  prepared  to  propose  rules 
under  section  4207(b).  The  PBGC 
believed  at  that  time,  however,  that  "it 
is  important  to  provide  the  relief 
contemplated  under  section  4207(a)." 
(49  FR  8036.)  Consequently,  the  PBGC 
decided  to  propose  and  issue  rules 
under  section  4207(a)  at  that  time  and 
to  promulgate  nJes  under  section 
4207(b)  at  a  later  date. 

On  October  23,  1992,  the  PBGC 
published  (at  57  FR  48348)  a  proposed 
amendment  to  the  regulation  on 
Reduction  or  Waiver  Of  Complete 
Withdrawal  Liability.  The  provisions  of 
the  proposed  amendment  included  a 
procedure  for  pension  plans  to  adopt 
alternative  rules  for  reduction  or  waiver 
of  complete  withdrawal  Uability, 
requirements  for  a  plan  sponsor  to 
submit  a  written  request  for  PBGC 
approval  of  a  plan  amendment  adopting 
rules  for  the  reduction  or  waiver  of 
complete  withdrawal  liabihty,  a 
description  of  the  information  to  be 
submitted  to  the  PBGC  for  its  review  of 
the  request,  the  standards  for  PBGC 
approval  of  the  request,  a  safe  harbor 
period  of  at  least  fifteen  days  from  the 
date  of  resuming  covered  operations  for 
an  employer  resuming  covered 
operations  to  file  its  application  for 
abatement  of  complete  withdrawal 
liability,  and  an  editorial  change  to 
expand  the  purpose  of  part  2647  to 


cover  both  section  4207(a)  and  section 
4207(b)  of  ERISA.  All  of  these 
provisions  were  discussed  in  the 
preamble  to  the  proposed  amendment. 
No  written  comments  were  received  on 
the  proposal,  and  the  PBGC  is  adopting 
the  amendment  as  proposed. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition.  Jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  PBGC 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pension  plans  with  fewer  than  100 
participants  have  traditionally  been 
treated  as  small  plans.  This  rule  affects 
only  multiemployer  plans  covered  by 
the  PBGC.  Defining  "small  plans"  as 
those  with  under  100  participants,  they 
represent  less  than  6  percent  of  all 
multiemployer  plans  covered  by  the 
PBGC  (118  out  of  2000).  Approximately 
500,000  employers  contribute  to 
multiemployer  plans,  most  of  them 
small  employers  (under  100  employees). 
The  PBGC  estimates  that  fewer  than 
10,000  (2  percent)  of  these  employers 
are  required  to  pay  complete 
withdrawal  liability  in  any  year,  and  an 
even  smaller  percentage  subsequently 
resume  their  participation  under  a  plan 
and  thereby  become  subject  to  these 
rules.  Therefore,  the  PBGC  waives 
compliance  with  sections  603  and  604 
of  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  rule 
(viz.,  in  §  2647.9)  have  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  under  control  number  1212- 
0044.  The  PBGC  estimates  that  not  more 
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than  ten  plans  per  year  will  make 
submissions  under  §  2647.9  and  that 
each  submission  will  take  one-quarter 
hour  to  prepare  and  submit.  The  total 
estimated  annual  burden  resulting  from 
this  collection  of  information  is  thus  not 
more  than  two  and  one-half  hours. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  any 
suggestions  for  reducing  the  burden 
should  be  directed  to  the  Office  of  the 
General  Counsel  of  the  Pension  Benefit 
Guaranty  Corporation  at  the  address  set 
forth  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  Pension 
Benefit  Guaranty  Corporation, 
Washington,  EX:  20503. 

List  of  Subjects  in  29  CFR  Part  2647 

Employee  benefit  plans.  Pension 
Benefit  Guaranty  Corporation.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  amends  29  CFR  part  2647  as 
foliows; 

PART  2647— REDUCTION  OR  WAIVER 
OF  COMPLETE  WITHDRAWAL 
LIABILITY 

1.  The  authority  for  part  2647  is 
revised  to  read  as  follows: 

Authority:  29  U.SC  1302(b)(3)  and  1387. 

2.  Section  2647.1  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  2647.1    Purpose  and  scope. 

(a)  Purpose.  •   •   *  This  part  also 
provides  procedures,  pursuant  to 
section  4207(b)  of  the  Act,  for  plan 
sponsors  of  multiemployer  plans  to 
apply  to  PBGC  for  approval  of  plan 
amendments  that  provide  for  the 
reduction  or  waiver  of  complete 
withdrawal  liability  under  conditions 
other  than  those  specified  in  section 
4207(a)  of  the  Act  and  this  part. 

•  ft        *        •        • 

3.  Section  2647.2  is  amended  by 
revising  the  second  and  fourth 
sentences  of  paragraph  (a)  to  read  as 
follows: 

§  2647.2    Abateinent 

(a)  General.  •  •  •  Appfications  shall 
be  filed  by  the  date  of  the  first 
scheduled  withdrawal  liability  payment 
falling  due  after  the  employer  resumes 
covered  operations  or,  if  later,  the 
fifteenth  calendar  day  after  the 
employer  resumes  covered  operations. 

•  •  •  Upon  receiving  an  application  for 
abatement,  the  plan  sponsor  shall 
determine,  in  accordance  with 
paragraph  (b)  of  this  section,  whether 
the  employer  satisfies  the  requirements 


for  abatement  of  its  complete 
withdrawal  liability  under  §  2647.4, 
§  2647.8,  or  a  plan  amendment  which 
has  been  approved  by  PBGC  pursuant  to 
§2647.9 


4.  Section  2647.9  is  added  to  read  as 
follows: 

§  2647.9    Plan  rules  for  abatement 

(a)  General  rule.  Subject  to  the 
approval  of  the  PBGC,  a  plan  may,  by 
amendment,  adopt  rules  for  the 
reduction  or  waiver  of  complete 
withdrawal  liabifity  under  conditions 
other  than  those  specified  in  §§  2647.4 
and  2647.8(c)  and  (d),  provided  that 
such  conditions  relate  to  events 
occurring  or  factors  existing  subsequent 
to  a  complete  withdrawal  year.  The 
request  for  PBGC  approval  shall  be  filed 
after  the  amendment  is  adopted.  A  plan 
amendment  under  this  section  may  not 
be  put  into  effect  until  it  is  approved  by 
the  PBGC.  However,  an  amendment  that 
is  approved  by  the  PBGC  may  apply 
retroactively  to  the  date  of  the  adoption 
of  the  amendment.  PBGC  approval  shall 
also  be  required  for  any  subsequent 
modification  of  the  amendment,  other 
than  repeal  of  the  amendment.  Sections 
2647.5,  2647.6.  and  2647.7  shall  apply 
to  all  subsequent  partial  withdrawals 
after  a  reduction  or  waiver  of  complete 
withdrawal  liability  under  a  plan 
amendment  approved  by  the  PBGC 
pursuant  to  this  section. 

(b)  WTjo  way  request.  The  plan 
sponsor,  or  a  duly  authorized 
representative  acting  on  behalf  of  the 
plan  sponsor,  shall  sign  and  submit  the 
request. 

(c)  Where  to  file.  The  request  shall  be 
addressed  to  the  Case  Operations  and 
Compliance  Department,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026. 

(d)  Information.  Each  request  shall 
contain  the  following  information: 

(1)  The  name  and  address  of  the  plan 
for  which  the  plan  amendment  is  being 
submitted  and  the  telephone  number  of 
the  plan  sponsor  or  its  duly  authorized 
representative. 

(2)  The  nine-digit  Employer 
Identification  Number  (EIN)  assigned  to 
the  plan  sponsor  by  the  Internal 
Revenue  Service  and  the  three-digit 
Plan  Identification  Number  (PN) 
assigned  to  the  plan  by  the  plan 
sponsor,  and,  if  different,  the  ELN  and 
PN  last  filed  with  the  PBGC.  If  no  EIN 
or  PN  has  been  assigned,  that  should  be 
indicated. 

(3)  A  copy  of  the  executed 
amendment,  including — 


(i)  The  date  on  which  the  amendment 

was  adopted; 
(ii)  The  proposed  effective  date;  and 
(iii)  The  full  text  of  the  rules  on  the 

reduction  or  waiver  of  complete 

withdrawal  liabifity. 

(4)  A  copy  of  the  most  recent  actuarial 
valuation  report  of  the  plan. 

(5)  A  statement  certifying  that  notice 
of  the  adoption  of  the  amendment  and 
of  the  request  for  approval  filed  under 
this  section  has  been  given  to  all 
employers  that  have  an  obligation  to 
contribute  under  the  plan  and  to  all 
employee  organizations  representing 
employees  covered  under  the  plan. 

(e)  Supplemental  information.  In 
addition  to  the  information  described  in 
paragraph  (d)  of  this  section,  a  plan  may 
submit  any  other  information  that  it 
believes  it  pertinent  to  its  request.  The 
PBGC  may  require  the  plan  sponsor  to 
submit  any  other  information  that  the 
PBGC  determines  it  needs  to  review  a 
reauest  under  this  section. 

(f)  Criteria  for  PBGC  approval.  The 
PBGC  shall  approve  a  plan  amendment 
authorized  by  paragraph  (a)  of  this 
section  if  it  determines  that  the  rules 
therein  are  consistent  with  the  purposes 
of  the  Act.  An  abatement  rule  is  not 
consistent  with  the  purposes  of  the  Act 
if— 

(1)  Implementation  of  the  rule  would 
be  adverse  to  the  interest  of  plan 
participants  and  beneficiaries;  or 

(2)  Tne  rule  would  increase  the 
PBGC's  risk  of  loss  with  respect  to  the 
plan. 

Issued  at  Washington.  DC,  on  this  17th  day 
of  February  1994. 
Robert  B.  Reich, 

Chairman,  Board  of  Directors.  Pension  Benefit 
Guaranty  Corporation. 

Issued  pursuant  to  a  resolution  of  the 
Board  of  Directors  approving,  and 
authorizing  its  chairman  to  issue,  this  fuial 
rule. 

Carol  Coonor  Flowe, 

Secretary.  Board  of  Directors.  Pension  Benefit 
Guaranty  Corporation. 
IFR  Doc.  94-4692  Filed  3-1-94;  8:45  am) 

BILUMG  COOC  7TC»-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  701 

[Secretary  of  the  Navy  Instruction  5211.5] 

Department  of  ttie  Navy  Privacy  (PA) 
Program 

agency:  Department  of  the  Na\7,  DOD. 
action:  Final  rule. 

SUMMARY:  This  is  an  administrative 
change.  Within  the  Department  of  the 
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Navy,  the  Naval  Intelligence  Command 
will  now  be  called  the  Office  of  Naval 
Intelligence.  Therefore,  this  rule  reflects 
the  correct  Navy  organization 
responsible  for  the  e.xempt  system  of 
records  N03834-1,  entitled  Special 
Intelligence  Personnel  Access  File.  The 
exempt  system  of  records  is  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended. 

EFFECTIVE  DATE:  March  2,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Gwendolyn  Aitken  at  (703)  614-2004. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary-  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibihty  Act  of  1980.  The 

Director,  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 

Director.  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  mformation  collected  within 
the  Department  of  Defense  is  necessary 
a.".d  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of  1974. 

The  Department  of  the  Na\7  is 
amending  32  CFR  part  701.  subpart  G. 
paragraph  (f)  by  revising  the  Navy 
organization  name.  This  is  an 
administrative  change. 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

For  .reasons  set  forth  in  the  preamble, 
32  CFR  part  701,  subpart  G  is  amended 
as  follows: 


1.  The  authority  citation  for  part  701, 
subpart  G,  continues  to  read  as  follows: 

Authority:  Pub.L.  93-579,  88  Stat  1896  (5 
U.S.C  552a). 

2.  In  subpart  G,  §  701.119,  paragraph 
(f),  introductory  texi,  is  revised  as 
follows: 


Subpart  G  -  Privacy  Act  Exemptions 

•  *        •        •        « 

§701.119    Exempt  Navy  record  systems. 

•  •         •         *         * 

(f)  Office  of  Naval  Intelligence  - 

•  •        •        •        • 

Dated:  February  22, 1994. 
L,  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense 

[PR  Doc.  94-*7l9  Filed  3-1-94;  8:45aml 

BILUNQ  CODE  500CMM-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300309A;  FRL-4747-5] 
RIN  2070-AB78 

Acrylonitrile-Styrene-Hydroxypropyl 
Methacrytate  Copolymer;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylonitrile- 
styrene-hydroxypropyl  methacrylate 
copolyTner  when  used  as  an  inert 
ingredient  (pigment  carrier)  in  pesticide 
formulations  applied  to  growing  crops 
only.  This  regulation  was  requested  by 
Day-Glo  Color  Corp. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  2. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [OPP-300309A],  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St..  SW..  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 


copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2.  1921  Jefferson 
Davis  Hw7.,  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7508W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Weslfield  Building  North.  6th  Fl..  2800 
Crystal  Drive,  Arlington.  VA  22202. 
{703)-308-8320. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  24,  1993 
(58  FR  62070).  EPA  issued  a  proposed 
rule  that  gave  notice  that  Day-Glo  Color 
Corp..  4515  St.  Clair  Ave..  Cleveland. 
OH  44103.  had  submitted  pesticide 
petition  (PP)  3E04181  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylonitrile- 
styrene-hydroxypropyl  methacrylate 
copolymer  when  used  as  an  inert 
ingredient  (pigment  carrier)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  theii  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

One  comment  was  received  in 
response  to  the  proposed  rule.  The 
comment  addressed  the  use  of  the  inert 
in  pesticide  formulations.  The 
commenter  requested  that  the  Agency 
amend  the  use  statement  to  read  "dye, 
coloring  agent"  instead  of  "pigment 
carrier."  Because  this  chemical  is  not  a 
dye  but  rather  a  polymeric  resin  which 
can  be  used  as  a  pigment  carrier,  the 
Agency  denied  the  request  and  the 
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proposed  use  statement  will  remain  as 
is. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 


one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirem.ents  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  envirorunent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexabilitv  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  17, 1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 

amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authorit>':  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 

*  •  •  •  • 


Inert  ingredients 


Ijmits 


Uses 


Aaylon(tnle-styrer>e-hydroxypropyl  methacryiate  co- 
polymer; minimum  number-average  molecular 
weight  447,000. 


Pigment  earner 


[FR  Doc.  94-4644  Filed  3-1-94;  8:45  am] 

BILUNO  CODE  6660-60-F 


40  CFR  Part  180 
PP0F3851/R2042;  FRL-4759-71 
RIN  2070-AB78 

Exemption  From  the  Requirement  of  a 
Pesticide  Tolerance  for  the  Insect 
Pheromone  Codlure 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  estabhshing  an 
exemption  from  the  requirement  of  a 


pesticide  tolerance  on  all  raw 
agricultural  commodities  for  the  insect 
pheromone  codlure.  |(E,E)-8,10- 
dodecadien-1-ol],  in  accordance  with 
certain  prescribed  conditions.  Consep 
Membranes.  Inc.,  requested  this 
tolerance  e.xemption  regulation. 
EFFECTIVE  DATE:  Effective  on  March  2. 
1994. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  0F3851/ 
R2042],  may  be  submitted  to:  Hearing 
Clerk,  Environmental  Protection 
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Agency.  Rm.  3708,  401  M  St.,  SW.. 
Washington,  IX  20460.  A  cxrpy  of  any 
obiections  and  bearirtg  requests  Hied 
with  the  Hearing  Qerit  shouki  also  be 
suhciitted  toe  Pubhc  Response  ar^d 
Program  Resources  Branch.  Field 
Operations  Division  (7506Q,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  IX  20460.  bi  person. 
dehver  objections  and  bearing  requests 
filed  with  the  Hearing  Gerk  to:  Rrn. 
1128.  Crystal  Mall  #2.  1921  Jefferson 
IDavis  Hwy.,  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  toe  Environmental  Protection 
Agency,  Headquarters  Accounting 
Operations  Branch,  Office  of  Pesticide 
Progra.ms  (Tolerance  Fees),  P.Q  Box 
360'277M.  Pittsburgh,  P.\  15251. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Philip  O.  Hutton,  Product  Manager  (PM) 
18,  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  213.  CM  #2. 
1921  Jefferson  Davis  H\^7.,  Arlington, 
VA  22202,  (703)-306-7690. 
SUPPLEMENTARY  INF0RMATH3N:  In  the 
Federal  Register  of  hine  29,  1990 155  FR 
26752).  EPA  issued  a  notice  which 
announced  that  Consep  Membranes. 
Inc.  of  Be.ad,  OR,  had  s'..ibmitted  a 
pesticide  petition  CPP  OF3851)  to  EPA 
proposi.ng  to  amend  40  CFR  part  180  by 
estabhshing  a  regulation  .'or  exeiTiption 
from  the  requirement  of  a  tolerance 
(under  section  408  of  the  Federal  Food. 
Drug  and  Cosmetic  Act.  21  U.S.C. 
346(a)),  forcodlure.  [(Ei;)-8,10- 
dodecadien-l-oll.  in  or  on  all  raw 
agricultural  commodities. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated. 

The  mammalian  toxicological  data 
considered  in  support  of  the  exemption 
from  'he  .-equirement  of  a  tolerance 
incl'jds  an  acute  oral  toxicity  study  in 
rats,  an  acute  dermal  toxicity  study  in 
rsts.  an  acute  intratracheal  toxicity 
study  in  rats,  a  primary  eye  irritation 
study  in  rabbits,  a  primary  dermal 
irritation  study  in  rabbits,  a  dermal 
sensitization  study  in  guinea  pigs,  and 
an  Ames  mutagenicity  assay. 

The  results  of  these  studies  showed 
no  significant  toxic  effects.  When  male 
and  female  rats  were  dosed  orally  at 
5.0,50  mg/'lig,  minor  effects  including 
piloerection,  diarrhea,  salivation,  nasal 
discharge,  epistaxis.  and  pohoiria 
occurring  im^lediate^y  following  dosing 
were  observed.  All  symptoms 
disappeared  within  3  days  after  dosing. 


(Toxicity  Category  TV).  When  male  and 
female  rats  were  dosed  dermaify  at 
2,020  mg/kg  in  a  single  application,  one 
of  the  females  showed  decreased 
defecation  and  diarrhea,  whereas  males 
showed  no  effects.  No  deaths  occurred 
and  no  gross  pathological  findings  were 
reported  for  any  animals  (Toxicity 
Category  UIX  Male  and  female  rats 
exposed  to  2.5  mL/kg  codlure  via  the 
intratracheal  route  gained  weight  during 
the  course  of  the  study.  Oniy  minor 
clinical  signs  of  toxicity  were  observed, 
i.e.,  decreased  activity, 
chromodacryorrbea,  constricted  pupils, 
epistaxis,  nasal  discharge,  salivation, 
and  respiratory  gurgle.  No  deaths  were 
reported  and  upon  necropsy,  no 
compound-related  findings  were 
observed  (Toxicity  Category  HI).  The 
primary  eye  Irritation  study 
demonstrated  resolution  of  conjunctival 
redness  by  day  7  arni  resolution  of 
chemosis  and  conjunctival  discharge  by 
72  hours  in  rabbits  (Toxicity  Category 
ni).  The  primary  dermal  irritation  study 
in  rabbits  resulted  in  primary  dermal 
irritation  scores  of  2.5  (mildly  irritating) 
and  3.3  (moderately  irritating)  at  72  and 
96  hours,  respectively  (Toxicity 
Category  E).  The  dermal  sensitization 
study  (Buehler)  indicated  that  the 
codhire  pheromone  is  not  a  dermal 
sensitizer.  The  Ames  mutagenicity  assay 
indicated  up  to  cytotoxic  levels  that  in 
the  presence  or  absence  of  59  activation, 
codlure  shov^^d  no  evidence  of 
mutagenic  activity  in  SalmoneUa 
typhiwurium. 

Reference  Dose  (RfD)  and  maximum 
permissible  intake  (MPI)  considerations 
are  not  relevant  to  this  petition  because 
the  data  submitted  demonstrate  that  this 
insect  pheromone  showed  no  significant 
adverse  effect  to  laboratory  animals  in 
any  test.  Because  no  tolerance  level  is 
set  for  this  insect  pheromone,  the 
requirement  for  an  analytical  method  for 
enforcement  purposes  is  not  applicable 
to  this  exemption  from  the  requirement 
of  a  tolerance. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  permanent  exemption 
from  the  requirement  of  a  tolerance  is 
established  with  the  following 
conditions: 

a.  Application  shall  be  hraited  solely 
to  codlure  dispensers  that  conform  to 
the  following  specifications: 

1.  Commodity  exposure  must  be 
limited  to  inadvertent  physical  contact. 
The  design  of  the  dispenser  must  be 
such  as  to  prechid©  any  exposure  of  its 
compxjDents  to  the  raw  agricultural 
commodity  (RAC)  or  processed  foods/ 
feeds  derived  from  the  commodity  due 


to  its  proximity  to  the  RAC  or  as  a  result 
of  its  physical  size.  Dispensers  must  be 
of  sxich  size  and  construction  that  they 
are  readily  recognized  post-application. 

2.  The  dispensers  must  be  apphed 
discretely,  Le.,  placed  in  the  fiekt  in 
easily  perceived  distinct  locations  in  a 
manner  that  does  not  prevent  later 
retrieval.  This  exemption  does  not  apply 
to  codlure  applied  in  a  broadcast 
manner  either  to  a  crop  field  plot  or  to 
individual  plants. 

b.  A  codlure  dispenser  is  a  single- 
enclosed  or  semi-enclosed  unit  that 
releases  codlure  into  the  surrounding 
atmosphere  via  volatilization  and  is 
applied  in  a  man.ner  to  provide  discrete 
application,  i.e..  in  easily  perceived 
distinct  locations  in  a  manner  that  does 
not  prevent  later  retri©%al  of  the  codlure 
into  the  environment. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  pubhcation  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  A  copy  of 
the  objections  and  hearing  requests  filed 
withthe  Hearing  Clerk  should  also  be 
submitted  to;  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  En%-ironmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  1X20460.  The  objections 
submitted  must  specify  the  provisions 
of  me  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  40 
CFR  178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  Lhat  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. ' 

Under  Executive  Order  12366  (58  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  E-xecutive 
Order  (i.e.,  Regulatory  Impact  Analysis, 


Federal  Register  /  Vol.  59,  No.  41  /  Wednesday,  March  2,  1994  /  Rules  and  Regulations 


9931 


review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
e.stablishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  17.  1994. 

Douglas  D.  Cainpt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.1126  to 
subpart  D,  to  read  as  follows: 

§180.1126    Codlure,  (E,E)-8.10- 
Dodecadlen-1-ol;  exemption  from  ttie 
requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  the 
inseci  pheromone  codlure,  (E,E)-8,10- 
dodecadien-1-ol,  on  all  raw  agricultural 


commodities  in  accordance  with  the 
following  prescribed  conditions; 

(a)  Application  shall  be  limited  solely 
to  codlure  dispensers  that  conform  to 
the  following  specifications: 

(1)  Commodity  exposure  must  be 
limited  to  inadvertent  physical  contact. 
The  design  of  the  dispenser  must  be 
such  as  to  preclude  any  exposure  of  its 
components  to  the  raw  agricultural 
commodity  [RAC]  or  processed  foods/ 
feeds  derived  from  the  commodity  due 
to  its  proximity  to  the  RAC  or  as  a  result 
of  its  physical  size.  Dispensers  must  be 
of  such  size  and  construction  that  they 
are  readily  recognized  post-application. 

(2)  The  dispensers  must  be  applied 
discretely,  i.e.,  placed  in  the  field  in 
easily  perceived  distinct  locations  in  a 
manner  that  does  not  prevent  later 
retrieval.  This  exemption  does  not  apply 
to  codlure  applied  in  a  broadcast 
manner  either  to  a  crop  field  plot  or  to 
individual  plants. 

(b)  A  codlure  dispenser  is  a  single 
enclosed  or  semi-enclosed  unit  that 
releases  codlure  into  the  surrounding 
atmosphere  via  volatilization  and  is 
applied  in  a  manner  to  provide  discrete 
application  (i.e.,  in  easily  perceived 
distinct  locations  in  a  manner  that  does 
not  prevent  later  retrieval)  of  the 
codlure  into  the  environment. 

IFR  Doc.  94-4645  Filed  3-1-94:  8:45  am] 
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40  CFR  Part  180 

[PP  1F4016  and  PP  2F4053/R2039;  FRL- 
4756-8] 

RIN  207&-AB78 

Pesticide  Tolerances  for  Cyromarine 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  insect 
growth  regulator  cyxomazine  {N- 
cyclopropyl-l,3,5-triazine-2,4,6- 
triamine)  and  its  metabolite  melamine 
(l,3,5-lriazine-2.4,6-tri  amine), 
calculated  as  cyromazine,  in  or  on  leafy 
vegetables  (except  Brassica)  at  100  ppm 
and  in  or  on  cucurbits  vegetables  at  2.0 
ppm.  This  regulation  to  establish 
maximum  permissible  levels  for 
residues  of  the  insecticide  was 
requested  pursuant  to  petitions 
submitted  by  Ciba-Geigy  Corp. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  2,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (PP  1F4016  and  PP  2F4053/ 


R20391,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to;  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton.  Product 
Manager  (PM  18),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Rm.  202,  CM  #2,  1921  Jefferson  Davis 
Hwv..  Ariington,  VA  22202.  703-557- 
2386. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  11,  1992  (57 
FR  8658  -8659),  EPA  issued  notices 
which  armounced  that  Ciba-Geigy  Corp., 
P.O  box  18300,  Greensboro,  NC  27419, 
had  submitted  pesticide  petitions  (PP 
1F4016  and  PP  2F4039)  to  EPA 
proposing  to  amend  40  CFR  180.414  by 
establishing  tolerances,  under  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  21  U.S.C.  346a,  for 
residues  of  the  insecticide  c>Tomazine 
(iV-cyclo-propyl-l,3,5-triazine-2,4,6- 
triamine)  plus  its  major  metabolite 
melamine  (l,3,5-triazine-2,4,6-triamine) 
in  or  on  the  raw  agricultural 
commodities  leafy  vegetables  crop 
group  at  10.0  ppm  and  cucurbit 
vegetables  crop  group  at  2.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  these  notices  of 
filing.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated.  A  discussion  of 
the  toxicological  data  considered  in 
support  of  the  tolerance  as  well  as  a 
discussion  of  the  risk  of  cyromazine  and 
its  metabolite  melamine  can  be  found  in 
a  rule  (FAP  2H5355/P344)  published  in 
the  Federal  Register  of  April  27. 1984 
(49  FR  18120);  in  the  Notice  of 
Conditional  Registration  for  Larvadex 
0.3%  Premix,  published  in  the  Federal 
Register  of  May  15. 1985  (50  FR  20373) 
and  in  the  proposed  rule  regarding  the 
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establishment  of  a  tolerance  for  residues 
of  cjTomazine  and  its  metabolite 
moLamine,  calculated  as  c\Tomazin6,  in 
or  on  mushrooms  at  10.0  ppm  in  the 
Federal  Register  of  June  30. 19S3  (58  FR 
34972). 

A  chronic  dietary  e.xposu re/risk 
assessment  for  the  proposed  use  on 
cucurbit  vegetables  and  leafy  vegetables 
(except  Brassica)  based  on  tolerance 
residue  levels  of  2.0  ppm  and  10.0  ppm, 
respectively,  was  performed.  This 
chronic  analj-sis  compared  expasure 
estimates  to  a  Reference  Dose  (RfD)  of 
0.0O75  mg/Vg/  body  weight/ day  based 
on  a  no-observable-effects  level  (NOEL) 
of  0.75  mg/kg  body  weight/day  and  an 
uncertainty  factor  of  100.  The  NOEL  is 
based  on  a  6-month  dog  feeding  study 
which  demoTKtrated  decreased 
hematocnf  and  hemoglobin  levels.  The 
TheoreficaJ  Maximum  Residue 
Contribution  (TMRC)  from  estabhshed 
toleraDces  for  cvromazine  utilizes  30% 
of  the  RfD  for  the  overall  U.S. 
population.  With  the  inchision  of  leafy 
vegetabies  (except  Brassica)  and 
cucurbit  vegetables,  dietary  risk  is 
raised  to  60  percent  of  the  RfDi 
Thereiore.  the  contribution  of  the  leafy 
vegetables  (except  Brassica)  and 
cxicurbit  vegetables  tolerances  fakes  up 
an  additional  30  percent  of  the  RfD. 
Further,  with  the  inclusion  of  the  leafy 
vegetables  (except  Brassica)  and 
cucurbit  vegetables,  the  estimates  for  the 
total  percent  RfD  occupied  for  infanta 
aged  less  than  1  year  and  children  1 
Lhrougb  6  years  of  age  become  44%  and 
66%,  respectively.  Since  theexposiire 
estimates  are  based  on  theoretically 
maximum  residues,  and  are  typically 
overestimates  of  actual  exposure,  and 
since  they  do  not  exceed  the  Reference 
Dose,  the  chronic  dietary  risk  of 
cyromazir.8  does  not  appear  to  be  of 
concern 

The  u.^Iar9  of  the  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  An  adequate 
analvlical  method,  high-pressure  liquid 
chromatograph  with  UV  detection,  is 
available  for  enforcement  purposes  in 
the  Pesticide  ,\nal.vtical  Manual,  Vol.  U 
(P.Wl  U). 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk,  eggs,  or  meat  of  livestock  and 
poultry  since  there  are  no  livestock  or 
poultry  feed  items  asssociated  with  this 
action. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  ibe 
establishment  of  the  tolerance  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  The  pesticide  is 
considered  useful  for  the  purposes  foi 
which  the  tolerances  are  sought  and 
capable  of  achieving  the  intended 


physical  at  technical  effec-t.  Therefore, 
the  toleraiKe  is  established  as  set  forth 
below. 

Any  person  adversely  aHected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  doctuneut  in  the 
Federal  Register,  file  written  ob)«?aicns 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20k  A  copy  of  the 
obiertions  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  obiectionable  and  the 
grounds  for  the  objections  (40  CFR 
17a25).  Each  objectitm  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  II  a  hearing  Is 
requested,  the  objections  must  include  a 
statement  of  the  bctual  tssue(s)  on 
which  a  hearing  is  reqiiested,  the 
requestor's  contentions  on  such  Issues, 
and  a  summary  of  any  evidence  rehed 
upon  by  the  objector  (40  CFR  17^27).  A 
request  fot  a  bearing  will  be  granted  if 
the  Administrator  determines  that  the 
malarial  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibihty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  enviromnent,  pubHc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant")-  (2)  creating  serious 
inconsistency  or  other>*-Jse  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  ch-  recipients 
thereof;  or  (4)  raising  nov«l  legjd  or 
policy  issues  arising  out  oi  legal 
mandates,  the  President's  priorities,  or 


the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terras  of  the  Elxecutive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibibtv  Act  {Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  fo  this  effect  was  published  In 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  In  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  22,  1994. 

Dvogtaa  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  Is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority;  21  U.S.C  346a  and  37V 

b.  By  amending  §  180.414(e)  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  following 
entries,  to  read  as  follows: 

§  180.414    Cyromazlne;  toterances  for 
residues.  , 


(e)* 


Commodity 


Parts  per 
mrilion 


Cucurtrt  vegetatXes  .._ 2,0 

Leafy  vegetables  (except  Bras- 
sica)    10.0 


[FR  Doe  94-4750  Fiied  3-1-94;  8  45  am) 
BiUJMOCOOt 
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4C  CFR  Part  233 

[FRL-^;834-2] 

New  Jersey  Department  of 
Environmental  Protection  and  Energy 
Section  404  Permit  Program  Approval 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  approval  of  State 

program. 

SUMMARY:  The  State  of  New  Jersey  has 
submitted  en  application  under  section 
404(g)  of  the  Clean  Water  Act  for  the 
approval  of  a  program  to  regulate  the 
discharge  of  dredged  or  fill  material  into 
certain  waters  of  the  United  States 
within  the  State.  After  careful  review  of 
the  application  and  comments  received 
from  the  public,  the  Agency  has 
determined  that  the  State's  program  to 
regulate  discharges  of  dredged  or  fill 
material  meets  the  requirements  of 
section  404(h)  of  the  Act.  Therefore,  this 
application  is  approved. 
EFFECTIVE  DATE:  This  approval  will 
become  effective  at  1  p.m.  eastern 
daylight  time  on  March  2,  1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  this  approval  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  1  p.m.  on  March  2.  1994, 
in  accordance  with  5  US.C.  552(a). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mario  Del  Vicario,  Chief.  Marine  & 
Wetlands  Protection  Branch,  Water 
Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  II.  26  Federal  Plaza.  New  York, 
NY  10276  or  by  telephone  at  (212)  264- 
5170.  Copies  of  EPA's  responsiveness 
summary  are  available  from  the  above 
address. 

SUPPl^MENTARY  INFORMATION:  The 
Federal  Clean  Water  Act  (33  U.S.C.  1251 
et  seq..  hereinafter  the  '■CWA") 
established  the  section  404  Permit 
Program,  under  which  the  Secretary  of 
the  Army,  acting  through  the  Chief  of 
Engineers  of  the  U.S  Army  Corps  of 
Engineers  (Corps),  may  issue  permits  for 
the  discharge  of  dredged  or  fill  material 
into  waters  of  the  United  States  at 
specified  disposal  sites.  Section  404(g) 
of  the  CWA  provides  that  the  Governor 
of  any  state  desiring  to  administer  its 
own  individual  and  general  permit 
program  for  the  discharge  of  dredged  or 
fill  material  into  waters  of  the  United 
States  (other  than  those  waters  which 
are  presently  used,  or  are  susceptible  for 
use  in  their  natural  condition  or  by 
reasonable  improvement  as  a  means  to 
transport  interstate  or  foreign  commerce 
shoreward  to  the  ordinary  high  water 
mark,  including  all  waters  which  are 
subject  to  the  ebb  and  flow  of  the  tide 


shoreward  to  their  mean  high  water 
mark,  or  mean  higher  high  water  mark 
on  the  west  coast,  including  wetlands 
adjacent  thereto)  within  its  jurisdiction 
may  submit  to  the  Administrator  of  the 
USEPA  a  full  and  complete  description 
of  the  program,  it  proposes  to  establish 
and  administer  under  State  law, 
including  a  statement  from  the  State 
Attorney  General  that  the  laws  of  the 
State  provide  adequate  authority  to 
carry  out  the  described  program.  The 
Administrator  is  required  to  approve 
such  submitted  program  unless  the 
program  does  not  meet  the  requirements 
of  Section  404(h)  of  the  CWA.  Among 
other  authorities,  the  State  must  have: 

(1)  Adequate  authority  to  issue 
permits  which  comply  with  all 
pertinent  requirements  of  the  CWA. 
including  the  guidelines  developed 
under  section  404(b)(1);  (2)  adequate 
authority,  including  civil  and  criminal 
penalties,  to  abate  violations  of  the 
permit  or  the  permit  program,  and  (3) 
authority  to  ensure  that  the 
Administrator,  the  public,  any  other 
affected  State,  and  other  affected 
agencies,  are  given  notice  of  each 
application  for  permit  and  are  provided 
an  opportunity  for  a  public  hearing 
before  a  ruling  on  each  such 
application.  The  regulations 
establishing  the  requirements  for  the 
approval  of  the  404  Permit  Programs 
were  published  at  53  FR  20764  on  June 
6.  1988  (40  CFR  parts  232  and  233). 

On  June  15.  1993  the  State  of  New 
Jersey  completed  the  submission  of  an 
application  under  section  404(g)  for 
EPA  approval  of  a  program 
administered  by  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE)  to  regulate  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States  within  the 
State.  On  July  9,  1993  EPA  published 
notice  of  its  receipt  of  the  application, 
requested  public  comments,  and 
scheduled  three  public  hearings  on  the 
State's  submission  (FR  Doc.  93-16307). 
The  public  heanngs  were  held 
throughout  the  state  on  August  10.  11, 
and  12.  1993. 

After  careful  review  of  this 
application,  i  have  determined  that  the 
State  of  New  Jersey's  Program  submitted 
by  the  NJDEPE  to  regulate  discharges  of 
dredged  or  fill  material  meets  the 
requirements  of  section  404(h)  of  the 
C\VA.  and  hereby  approve  it.  The  effect 
of  this  approval  is  to  establish  this 
program  as  the  applicable  regulatory- 
program  under  the  CWA  /or  discharges 
of  dredged  or  fill  material  into  waters  of 
the  United  States  in  New  Jersey  that  are 
not  presently  used,  or  susceptible  for 
use  in  their  natural  condition  or  by 
reasonable  improvement  as  a  means  to 


transport  commerce  shoreward  to  the 
ordinar)-  high  water  mark,  including 
wetlands  adjacent  thereto. 

Since  this  approval,  in  large  part, 
simply  ratifies  State  regulations  and 
requirements  already  in  effect  under 
State  law.  EPA  is  publishing  this 
approval,  effective  immediately.  This 
will  enable  New  Jersey  to  begin 
immediately  regulating  discharges  of 
dredged  or  fill  material  under  the 
Federally  approved  program 

List  of  Subjects  in  40  CFR  Part  233 

Environmental  protection. 
Administrative  practice  and  procedure. 
Incorporation  by  reference. 
Intergovernmental  relations.  Water 
pollution  control. 

Daled  Ianuar>'  25. 1994. 
William  J.  Muszynski. 

Acting  Regional  Administrator 

For  the  reasons  set  forth  in  the 
preamble,  chpater  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows; 

PART  233—404  STATE  PROGRAM 
REGULATIONS 

1.  The  authority  citation  for  part  233 
is  revised  to  read  as  follows: 

Authority:  33  U  S.C  1251  etseq. 

Subpart  H — Approved  State  Programs 

2.  Part  233  is  amended  by  adding 

§  233.71  to  subpart  H  to  read  as  follows: 

§233.71     New  Jersey. 

The  applicable  regulator)-  program  for 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  Stales  in  New 
Jersey  that  are  not  presently  used,  or 
susceptible  for  use  in  their  natural 
condition  or  by  reasonable  improvement 
as  a  means  to  transport  interstate  or 
foreign  commerce  shoreward  to  the 
ordinar\-  high  water  mark,  including 
wetlands  adjacent  thereto,  except  those 
on  Indian  lands,  is  the  program 
administered  by  the  New  Jersey 
Department  of  Envirorunental  Protection 
and  Energy,  approved  by  EPA,  pursuant 
to  section  404  of  the  CWA.  The  program 
becomes  effective  March  2, 1994.  This 
program  consists  of  the  following 
elements,  as  submitted  to  EPA  in  the 
State's  program  application: 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  in 
paragraph  (b)  of  this  section  are  hereby 
incorporated  by  reference  and  made  a 
part  of  the  applicable  404  Program 
under  the  CWA  for  the  State  of  New 
Jersey,  for  incorporation  by  reference  by 
the  Director  of  the  Federal  Register  in 
accordance  w  ith  552(ai  and  1  CFR  part 
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51.  Material  is  incorporated  as  it  exists 
at  1  p.m.  on  .March  2,  1994  and  notice 
of  any  change  in  the  material  viill  be 
published  in  the  Federal  Register. 

(b)  Copies  of  materials  incorporated 
by  reference  may  be  inspected  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  N\V  ,  suite  700, 
Washington,  DC.  Copies  of  materials 
incorporated  by  reference  may  be 
obtained  or  inspected  at  the  EPA  OUST 
Docket,  401  M  Street,  SW.,  Washington, 
DC  20460,  and  at  the  Library  of  the 
Region  2  Regional  Office,  Federal  Office 
Building.  26  Federal  Plaza,  New  York, 
NY  10278. 

(1)  New  Jersey  Statutory 
Requirements  Applicable  to  the 
Freshwater  Wetlands  Program,  1994. 

(2)  New  Jersey  Regulatory 
Requirements  Applicable  to  the 
Freshwater  Wetlands  Program,  1994. 

(c)  Other  laws.  The  following  statutes 
and  regulations,  although  not 
incorporated  by  reference,  also  are  part 
of  the  approved  State-administered 
program: 

(1)  Admmistrative  Procedure  Act, 
N.J.S.A.  52:14B-1  et.  seq 

(2)  New  Jersey  Uniform 
Administrative  Procedure  Rules, 
N.J.A.C.  1;1-1,1  et.  seq. 

(3)  Open  Public  Meetings  Ad, 
N.J.S.A.  10:4-6  ef.  seq. 

(4)  Examination  and  Copies  of  Public 
Records,  N.J.S.A.  47:1A-1  et.  seq. 

(5)  Environmental  Rights  Act,  N.J.S.A. 
2A:35A-1  et.  seq. 

(6)  Department  of  Environmental 
Protection  (and  Energy),  N.J.S.A.  13;1D- 
1  et.  seq 

(7)  Water  Pollution  Control  Act, 
N.J.S.A.  58:10A-1  et.  seq. 

(d)  Memoranda  of  agreement.  The 
following  memoranda  of  agreement, 
although  not  incorporated  by  reference 
also  are  pari  of  the  approved  State 
administered  program; 

(1)  The  .Memorandum  of  Agreement 
between  EP.\  Region  II  and  the  New 
Jersey  Department  of  Environmental 
Protection  and  Energy,  signed  by  the 
EPA  Region  II  Acting  Regional 
-Administrator  on  June  15,  1993. 

(2)  The  Memorandum  of  Agreement 
between  the  U.S.  .\rmy  Corps  of 
Engineers  and  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy,  signed  by  the  Division 
Engineer  on  March  4,  1993. 

(3)  The  Memorandum  of  Agreement 
between  EPA  Region  U,  the  New  Jersey 
Department  of  Environ.mental  Protection 
and  Energy,  and  the  U.S.  Fish  and 
Wildlife  Service,  signed  by  all  parties  on 
December  22.  1993. 

(ej  Statement  of  legal  authority.  The 
following  documents,  although  not 
incorporated  by  reference,  also  are  part 


of  the  approved  State  administered 
program: 

(1)  Attorney  General's  Statement, 
signed  by  the  Attorney  General  of  New 
Jersey,  as  submitted  with  the  request  for 
approval  of  The  State  of  New  Jersey's 
404  Program. 

(2)  The  program  description  and  any 
other  materials  submitted  as  part  of  the 
original  application  or  supplements 
thereto. 

[PR  Doc.  94-4651  Filed  3-1-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-265;  DA  94-164] 

Cable  Services;  Cable  Television  Act 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction  of 
effective  date. 

SUMMARY:  The  Commission  corrects  the 
January  10,  1994,  effective  date  for 
adoption  of  its  rules  regarding  carriage 
agreements  between  multichannel  video 
programming  distributors  and  video 
programming  vendors  (47  CFR  76.1300- 
76.1302).  The  effective  date  for  this  rule 
adoption  is  now  January  26,  1994.  The 
rule  adoption  was  published  on 
Tuesday.  November  16,  1993  (58  FR 
60390). 

EFFECTIVE  DATE:  January  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Hofbauer,  202-416-0807. 

SUPPLEMENTARY  INFORMATION:  The 
Commission,  issued  a  Second  Report 
and  Order  in  MM  Docket  92-265, 
which,  in  response  to  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  prescribed 
regulations  governing  carriage 
agreements  between  multichannel  video 
programming  distributors  and  video 
programming  vendors.  As  part  of  this 
action,  the  Commission  adopted  47  CFR 
76.1300-76.1302.  These  regulations 
included  adoption  of  complaint 
procedures  requiring  approval  by  the 
Office  of  Management  and  Budget.  That 
approval  was  received  on  January  26. 
1994.  Accordingly,  the  January  10,  1994, 
effective  date  for  the  adoption  of  47  CFR 
76.1300-76.1302  as  published  in  FR 
Doc.  93-27880,  on  November  16,  1993 
(page  60390,  column  2)  is  corrected  to 
be  January  26.  1994. 


Federal  Communications  Cormnission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94^453  Filed  3-1-94;  8:45  am] 
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47  CFR  Part  76 

[MM  Docket  No.  92-264;  DA  94-160] 

Cable  Services;  Cable  Television  Act 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction  of 
effective  date. 

SUMMARY:  The  Commission  corrects  the 
January  10.  1994,  effective  date  for  an 
amendment  to  its  rules  regarding  limits 
on  the  carriage  of  vertically  integrated 
cable  programming  (47  CFR  76.504). 
The  effective  date  for  this  amendment  is 
now  January  26,  1994.  The  rule 
amendment  was  published  on  Monday, 
November  15,  1993  (58  FR  60135). 

EFFECTIVE  DATE:  Section  76.504  is 
effective  January  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rita  McDonald.  202-632-5414. 

SUPPLEMENTARY  INFORMATION:  The 
Commission,  issued  a  Second  Report 
and  Order  in  MM  Docket  92-264, 
which,  in  response  to  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  prescribed 
national  subscTiber  limits  and  limits  on 
the  number  of  channels  that  can  be 
occupied  on  a  cable  system  by  a  video 
programmer  in  which  the  cable  operator 
has  an  attributable  interest.  As  part  of 
Lhis  action,  the  Commission  added  47 
CFR  76.504.  This  addition  included  a 
recordkeeping  obligation  requiring 
approval  by  the  Office  of  Management 
and  Budget.  That  approval  was  received 
on  January  26,  1994.  Accordingly,  the 
January  10,  1994,  effecti.'e  date  for  the 
addition  of  47  CFR  76.504  as  published 
in  FR  Doc.  93-27630,  on  November  15, 
1993  (page  60135,  column  1)  is 
corrected  to  be  January  26,  1994. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

jFR  Doc.  94^457  Filed  3-1-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlile  Service 

50CFRPart17 
RIN  101fr-AB75 

Endargered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Plant 
Auerodendron  Pauciflorum 

AGENCY:  Fish  and  Wildlife  Service. 

hiterior, 

ACTION:  Final  rule. 

SUMMARY:  The  Semce  determines 
Auerodendron  pauciflorum  {no 
common  name)  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  <Act)  of  1973.  as  amended. 
This  evergreen  shrub  is  endemic  to 
Puerto  Rico,  where  only  10  individuals 
are  knovNTi  to  exist  in  the  limestone  hills 
of  Isabels  in  the  northwestern  part  of  the 
island.  The  primary  threat  to  the  species 
is  habitat  destruction  from 
development.  This  final  rule  will 
implement  the  Act's  protection  and 
recovery  provisions  for  Auerodendron 
pauciflorum. 

EFFECTIVE  OATt:  April  1.  1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Caribbean  Field  Office, 
U.S.  Fish  and  Wildlife  Sen,ice,  P.O.  Box 
491,  Boqueron.  Puerto  Rico  00622;  and 
at  the  Service's  Southeast  Regional 
Office.  1875  Century  Boulevard, 
Atlanta.  Georgia  30345. 
FOR  FURTHER  (NFORMATJON  CONTACT: 
Ms  Susan  Siiander  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Dave  FlemminK  at  the  Atlanta 
Regional  Office  address  (404/679-7096). 

SUPPLEMENTARY  INFORMATION: 

Background 

Auerodendron  pauciflorum  was  first 
discovered  by  Mr.  Roy  Woodbury  in 
1976  in  the  limestone  hills  of  Isabels  in 
northwestern  Puerto  Rico.  It  was  later 
described  by  Alain  Liogier  in  1982.  This 
was  also  the  first  record  of  this  genus  in 
Puerto  Rico. 

Auerodendron  pauciflorum  is  an 
evergreen  shrub  or  small  tree  which 
may  reach  up  to  5  meters  in  height.  The 
leaves  are  opposite  or  subopposite, 
ovate  to  ovate-elliptic,  6  to  15 
centimeters  long  and  3.5  to  6 
centimeters  wide,  glabrous,  and  with 
minute  black  glandular  dots.  Paired 
ovate-triangular,  ciliate  stipules,  1.5 
millimeters  long,  are  present  at  the  base 
of  the  petiole.  The  peduncles  vary  from 
5  to  7  millimeters  in  length.  Two  to 


three  flowers  are  borne  in  the  leaf  axils. 
The  calyx  tube  is  broadly  campanulate, 
2  millimeters  long  and  3  millimeters 
wide.  The  fruit  is  unknown  at  the 
present  time  (Proctor  1991). 

Auerodendron  pauciflorum  is 
restricted  to  the  semi-evergreen  forests 
(subtropical  moist  forest  life  zone)  of  the 
limestone  hills  of  Isabels  in 
northwestern  Puerto  Rico  at  elevations 
of  less  than  100  meters.  Only  10 
individual  plants  are  known  from  the 
edges  of  these  limestone  chffs  (Proctor 
1991).  Hills  in  the  area  were  destroyed 
for  the  construction  of  the  existing 
Highway  2.  The  area  is  privately  owned 
and  presently  under  intense  pressure  for 
rural,  urban  and  tourist  development. 
The  construction  of  a  resort 
development,  including  7  hotels.  5  golf 
courses,  36  tennis  courts  and  1,300 
housing  units  is  proposed  for  the  area. 

Auerodendron  pauciflorum  was 
included  as  a  Category  1  species 
(species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened)  in 
the  February  21,  1990  (55  FR  6184) 
notice  of  review.  A  proposal  to  list 
Auerodendron  pauciflorum  as 
endangered  was  published  on  March  18. 
1993  (58  FR  14541). 

Summary  of  Comments  and 
Recommend  at  ions 

In  the  March  18.  1993.  proposed  rule 
and  associated  notifications,  all 
interested  parties'  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico.  Federal  agencies, 
universities  and  other  interested  parties 
were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  public  comment  was  published 
in  the  San  Juan  Star  on  April  4,  1993. 
Two  letters  of  comment  were  received 
and  are  discussed  below.  A  public 
hearing  was  neither  requested  nor  held. 

The  Puerto  Rico  Department  of 
Natural  Resources  supported  the  listing 
of  Auerodendron  pauciflorum  as  an 
endangered  species.  It  stated  that  the 
species  is  only  known  from  one  site,  the 
type  locality,  and  is  a  member  of  a 
genus  which  consists  of  only  seven 
species  endemic  to  the  West  Indies. 

Dr.  Duane  Koiterman  and  Dr.  Gary 
Breckon.  of  the  University  of  Puerto 
Rico  at  Mayaguez.  also  supported  the 
listing  of  the  species  as  endangered. 
They  stated  that  the  species  is  one  of  the 
rarest  plants  in  Puerto  Rico  and  that  an 
additional  threat  is  the  construction  of 
transmission  towers  for  the  cellular 
telephone  industry. 


Summary-  of  Factors  Affettint;  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Auerodendron  pauciflorum  should 
be  classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(aKl)  These  factors  and 
their  application  to  Auerodendron 
pauciflorum  Alain  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Auerodendron  pauciflorum  is  found 
on  privately  owned  land  currently 
subject  to  intense  pressure  for  rural, 
urban  and  tourist  development.  Hills  in 
this  area  were  destroyed  for  the 
construction  of  Highway  2.  A  large 
resort  complex  is  currently  proposed  for 
the  area  and  many  hills  are  being 
utilized  for  the  construction  of 
transmission  towers.  Limestone  hills  are 
continuously  being  leveled  for  the 
production  of  construction  material. 
These  factors,  as  well  as  random  cutting 
and  the  harvesting  of  yams,  have 
contributed  to  the  decline  of  the  species 
and  continue  to  threaten  the  remaining 
individuals. 

B.  Oi'erutilization  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

Taking  for  these  purposes  has  not 
been  a  documented  factor  in  the  decline 
of  this  species. 

C.  Disease  or  Predation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 
this  species. 

D.  The  Inadequacy'  of  Existing 
Regulatory  Mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species.  However, 
Auerodendron  pauciflorum  is  not  yet  on 
the  Commonwealth  list.  Federal  listing 
provides  immediate  protection  and 
enhances  its  protection  and  possibilities 
for  funding  needed  research. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

One  of  the  most  important  factors 
affecting  the  continued  survival  of  this 
species  is  its  limited  distribution. 
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Because  so  few  individuals  are  known 
to  occur  in  a  limited  area,  the  risk  of 
extinction  is  extremely  high.  The  fruit 
has  not  been  described  and  seedlings 
have  not  been  obser\ed  in  the  field. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Aiiemdendron 
pauciflorum  as  endangered.  Only  1 
population  consisting  of  10  individuals 
is  known  to  exist.  Deforestation  for 
rural,  urban,  and  tourist  development 
are  imminent  threats  to  the  survival  of 
the  species.  Therefore,  endangered 
rather  than  threatened  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not 
proposing  critical  habitat  for  this 
species  are  discussed  below  in  the 
Critical  Habitat  section. 

Critical  Habitat 

Sec.tion  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  number  of  individuals  of 
Auerodendron  pauciflonim  is 
sufficiently  small  that  vandalism  and 
collection  could  seriously  affect  the 
survival  of  the  species.  Publication  of 
critical  habitat  descriptions  and  maps  in 
the  Federal  Register  would  increase  the 
likelihood  of  such  activities.  The 
Service  tjelieves  that  Federal 
involvement  in  the  areas  where  these 
plants  occur  can  be  identified  without 
the  designation  of  critical  habitat.  All 
involved  parties  and  Iandov\Tiers  have 
been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  also  be  addressed  through 
the  recovery  process  and  through  the 
section  7  jeopardy  standard. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth. 


and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
follow  ing  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  etidangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  Auerodendron 
pauciflonim,  as  discussed  above. 
Federal  involvement  may  occur  through 
the  funding  of  residential  developments 
by  agencies  such  as  the  Farmers  Home 
Admini.stration. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62,  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
In  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L.  100-478}  to 
the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any 
Commonwealth  law  or  regulation, 
including  Commonwealth  criminal 
trespass  law.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits  for 


Auerodendron  pauciflonim  will  ever  be 
sought  or  issued,  since  the  species  is  not 
known  to  be  in  cultivation  and  is 
uncommon  in  the  wild.  Requests  for 
copies  of  the  regulations  on  listed  plants 
and  inquiries  regarding  prohibitions  and 
permits  should  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive,  room  420C,  Arlington. 
Virginia  22203  (703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

References  Ciled 

Liogier.  A.  1982.  Auerodendron  pauciflorum 
Alain.  Ph\1ologia  50(3)  164-166. 

PrtKtor.  G.R.  1991.  Status  report  on 
Auerodendron  pauciflorum  Alain. 
Unpublished  status  report  submitted  to 
the  U.S.  Fish  and  Wildlife  Serv  ice. 
Boqueron,  Puerto  Rico.  8  pp. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C  4201-^245;  Pub.  L.  99- 
625.  100  Stat.  3500:  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Rhamnaceae,  to  the  List  of  Endangered 
and  Threatened  Plants  to  read  as 
follows: 

§  17.12    Endangered  and  threatened  plants. 
•         *         •         •         ( 

(h)*   •  * 
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Dated:  February  15,  1994. 
Mollie  H  Beattie, 
Director,  Fish  and  Wildlife  Service. 
IFREkx;  94-4723  Filed  3-1-94;  8:45  am) 
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VoL  Sd.  No.  41 
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This  section  of  the  FEDERAL  PEGiSTER 
contain^  rx5i:ce3  to  ttie  public  of  the  proposed 
issuance  of  "uies  ard  regulations  The 
puroose  of  these  notices  li  !o  g'^e  interested 
pe'sons  an  opportunity  to  participate  in  the 
nj(€  making  pnof  !o  t''*  adoption  ot  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Animai  ard  P'an;  hea'ih  Inspection 
Service 

9CFR  Part '3 

[Docket  No  93-120- ••J 

Otficial  Brucellosis  Tests 

AGENCY:  Animal  and  Fiant  Her'Mh 
Inspection  Service,  L'SDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing;  to  amend 
ihe  brucellosis  regulations  by  revising 
standards  established  for  the  brucenosis 
testing  of  cattle  and  bison  with  the 
particle  concentration  fluorescence 
immunoassay  test.  By  revisinR  the 
standards  for  this  test,  we  believe  we 
would  help  designated  epidemiologists 
to  avoid  incorrectly  ciassifvinK  cattle 
"nd  bison  as  bracel!osis  suspects. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
2, 1QP4. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Oiief. 
Regulatorv  Analysis  and  Development, 
FPD.  APHIS.  USDA,  room  804.  Federal 
Building.  650.5  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Do<:ket  No.  93- 
120-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14!h  Street  and  Independence 
Avenue  S\V.,  Washington,  DC,  between 
«  a.m.  and  4.30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  com.ments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  faWitate  entry  into  the 
I  omment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
|ohn  Kopec,  Senior  Staff  Veterinarian, 
Cittle  Diseases  Staff.  Veterinary 
Services.  .^PHIS,  USDA.  room  730, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-6188. 


SUPPLEMEhTTARY  INFORMATKDN: 

Background 

Brucellosis  is  a  serious  infectious  and 
contagious  disease,  caused  by  bacteria 
of  the  genus  Brucella,  that  affects 
animals  and  man.  The  Secretary  of 
Agriculture  is  authorized  to  cooperate 
with  the  States  in  conducting  a 
brucellosis  eradication  program  and  in 
preventing  the  interstate  spread  of 
brucellosis.  The  regulations  in  9  CFR 
part  78  (referred  to  below  as  the 
regulations)  govern  the  interstate 
movement  of  cattle,  bison,  and  swine  in 
order  to  help  prevent  the  spread  of 
brucellosis. 

Official  brucellosis  tests  are  used  to 
determine  the  brucellosis  status  of 
cattle,  bison,  and  swine.  The  regulations 
stipulate  that  testing  negative  to  an 
official  brucellosis  test  is  a  condition  for 
certain  interstate  movements. 
Additionally,  official  tests  are  used  to 
determine  eligibility  for  indemnity 
payments  for  animals  destroyed  because 
of  brucellosis. 

One  official  test  is  the  particle 
concentration  fluorescence 
immunoassay  (PCFIA)  test,  an 
automated  serologic  test  for  brucellosis 
in  cattle,  bison,  and  swine.  Resuhs  of 
the  PCFIA  test  are  expressed  as  an  S/N 
value,  which  is  the  ratio  of  the  test 
sample  to  a  negative  control.  Currently, 
under  the  definition  of  Official  test  in 
§  78.1(a){10)  of  the  regulations,  cattle 
and  bison  are  considered:  (1)  reactors 
when  the  S.'N  value  of  their  PCFIA  test 
results  is  less  than  or  equal  to  0.25;  (2) 
suspects  when  the  S/N  value  is  greater 
than  or  equal  to  0.26.  but  less  than  or 
equal  to  0.70;  and  (3)  negative  when  the 
S/N  value  is  greater  than  0.70. 

We  believe  that  the  spectrum  of  S/N 
ratios  indicating  suspect  status  in  cattle 
and  bison  is  too  broad.  Ue  have 
determined  that  tested  cattle  and  bison 
with  S/N  values  between  0.60  end  0.70, 
^d  thus  classified  under  the 
regulations  as  brucellosis  suspects, 
almost  always  prove  to  be  noninfected 
after  supplemental  testing.  Moreover, 
we  have  also  determined  that  the  vast 
majority  of  tested  cattle  and  bison  with 
S/N  values  between  0.25  and  0.30,  and 
thus  classified  as  brucellosis  suspects, 
prove  to  be  brucellosis  readers  in 
subsequent  testing. 

We  propose,  therefore,  to  revise  the 
PCFIA  test  standards  to  reflect  this  new 
information.  This  would  allow  the 
brucellosis  disease  status  of  test-eligible 


cattle  and  bison  to  be  more  accurately 
determined.  Under  this  proposal,  cattle 
and  bison  tested  with  Lhe  PCFL^  test 
would  be  considered;  (1)  reactors  when 
the  S/N  value  of  their  test  results  is  less 
than  or  equal  to  0  30;  (2)  suspects  when 
the  S/N  value  is  greater  than  0.30,  and 
less  than  or  equal  to  0.60,  and  {?.) 
negative  when  the  S/N  \  aiue  is  g,rea:er 
than  060. 

Executive  Order  12866  and  Reijulafory 
Flexibility  Art 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

We  are  proposing  to  amend  the 
brucellosis  regulations  by  revising 
standards  established  for  the  brucellosis 
testing  of  cattle  and  bison  with  the 
PCFL\  test.  We  believe  that  the  test 
result  standards  in  the  current 
regulations  whicJi  indicate  the  disease 
status  of  tested  animals  can  be 
improved. 

Incorrect  brucellosis  cla.ssification  of 
cattle  and  bison  as  a  result  of  the  current 
PCFIA  test  standards  creates  m.arketing 
delays  and  unnecessary  costs  for 
farmers.  Under  the  regulations,  cattle 
and  bi.son  classified  as  brucellosis 
suspects  must  either  be  quarantined  and 
retested  within  30  days  or  sold  for 
slaughter  (usually  at  a  loss). 
Consequently,  farmers  may 
unnecessarily  quarantine  or  slaughter,  si 
a  loss,  incorrectly  classified  cattle  and 
bison.  Therefore,  we  believe  our 
proposal  to  revise  the  PCFIA  test  result 
standards  would  save  farmers  both  time 
and  money. 

Though  we  believe  that  the  economic 
i.mpaa  of  this  proposal  would  be 
positive,  we  also  believe  it  would  be 
minimal.  We  anticipate  that  only  about 
7.200  cattle  and  bison  in  560  herds  (less 
than  one  thousandth  of  a  percent  of  all 
cattle  and  bison  in  the  United  States)  ere 
classified  incorrectly  as  brucellosis 
suspeas  under  our  current  regulations. 
We  estimate  that  all  of  the  cattle  and 
bison  affected  by  this  proposal  would  be 
ow-ned  by  farms  classified  as  small 
entities  under  Small  Business 
Administration  standards. 

Under  these  circumstances,  the 
Administrator  of  the  ,\nimal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle.  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78,  would  be 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority^  21  U.S.C.  m-n4a-l.  lUg, 
115.  117.  120.  121.  123-126.  134b,  134f;  7 
CFR  2.17,  2.51.  and  371.2(d). 

2.  In  §  78.1.  the  definition  of  Official 
test,  paragraph  {a)(10),  the  table  would 
be  revised  to  read  as  follows: 

§78.1     Definitions. 

•  •  •  •  * 

Official  test. 
(a)*  '   * 
(10)  *  *  • 


&'N  ratio 

Classification 

Greater  than  .60  

Greater  than  .30  but  less 

ttian  or  equal  to  .60. 
.30  or  less  

Negative. 
Suspect. 

Positive. 

9  CFR  Part  94 

[Docket  No.  93-172-1] 

Change  in  Disease  Status  of  Hungary 
Because  of  Rinderpest  and  Foot-and- 
Mouth  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 


Done  in  Washington.  DC.  this  23rd  day  of 
February  1994 
Patricia  Jensen, 

Acting  Assistant  Secretary:  Marketing  and 
Inspection  Services. 
|FR  Doc.  94-4724  Filed  3-1-94:  8:45  am) 

BILLING  CODE  J410-M-P 


SUMMARY:  We  are  proposing  to  declare 
Hungary  free  of  rinderpest  and  foot-and- 
mouth  disease.  As  part  of  this  proposed 
action,  we  would  add  Hungary  to  the 
list  of  countries  that,  although  declared 
free  of  rinderpest  and  foot-and-mouth 
disease,  are  subject  to  restrictions  on 
meat  and  other  animal  products  offered 
for  importation  into  the  United  States. 
We  would  also  add  Hungary  to  the  list 
of  countries  from  which  the  importation 
into  the  United  States  of  llamas  and 
alpacas  is  restricted.  This  proposed  rule 
would  remove  the  prohibition  on  the 
importation  into  the  United  States,  from 
Hungary,  of  ruminants  and  fresh, 
chilled,  and  frozen  meat  of  ruminants, 
although  those  importations  would  be 
subject  to  certain  restrictions.  This 
proposed  rule  would  also  relieve 
restrictions  on  the  importation,  from 
Hungary,  of  milk  and  milk  products  of 
ruminants. 

DATES;  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
2. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analvsis  and  Development. 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
172-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14lh  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Kathleen  J.  Akin.  Senior  Staff 
Veterinarian.  Import-Export  Products 
Staff.  National  Center  for  Import-Export. 
Veterinary  Ser\'ices.  APHIS.  USDA, 
room  755,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782, 
(301)  436-7830.  " 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 


States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease 
(FMDl,  bovine  spongiform 
encephalopathy.  African  swine  fever, 
hog  cholera,  and  swine  vesicular 
disease.  These  are  dangerous  and 
destructive  communicable  diseases  of 
niminants  and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  countries  of  the  world  except 
those  listed  in  §  94.1(a)(2).  which  have 
been  declared  to  be  free  of  both 
diseases.  We  will  consider  declaring  a 
country  to  be  free  of  rinderpest  and 
FMD  if  there  have  been  no  reported 
cases  of  either  disease  in  that  country 
for  at  least  the  previous  1-year  period 
and  no  vaccinations  for  rinderpest  or 
FMD  have  been  administered  to  swine 
or  ruminants  in  that  country  for  at  least 
the  previous  1-year  period. 

Tne  last  outbreak  of  rinderpest  in 
Europe  occurred  prior  to  1921.  and 
there  have  been  no  outbreaks  of  FMD 
since  1973.  A  limited  FMD  vaccination 
program  that  was  conducted  near  the 
country's  eastern  borders  was 
discontinued  in  1989.  Based  on  these 
considerations,  the  government  of 
Hungary  requested  that  the  U.S. 
Department  of  Agriculture  (USDA) 
de<;lare  Hungary  to  be  free  of  rinderpest 
and  FMD. 

The  Animal  and  Plant  Health 
Inspection  Ser\ice  (APHIS)  reviewed 
the  documentation  submitted  by  the 
government  of  Hungary  in  support  of  its 
request,  and  a  team  of  APHIS  officials 
traveled  to  Hungary  in  October  1993  to 
conduct  an  on-site  evaluation  of  the 
country's  animal  health  program  with 
regard  to  the  FMD  situation  in  Hungary. 
The  evaluation  consisted  of  a  review  of 
Hungary's  veterinar)'  ser\ices, 
laboratory  and  diagnostic  procedures, 
vaccination  practices,  and 
administration  of  laws  and  regulations 
intended  to  prevent  the  introduction  of 
rinderpest  and  FMD  into  Hungary 
through  the  importation  of  animals, 
meat,  or  animal  products.  The  .APHIS 
officials  conducting  the  on-site 
evaluation  concluded  that  Hungary  is 
free  of  rinderpest  and  FMD.  (Details 
concerning  the  on-site  evaluation  are 
available,  upon  written  request,  from 
the  person  li.sted  under  FOR  FURTHER 
INFORMATION  CONTACT.) 

Therefore,  based  on  the  information 
discussed  above,  we  are  proposing  to 
amend  §  94.1(a)(2)  by  adding  Hungary  to 
the  list  of  countries  declared  to  be  free 
of  both  rinderpest  and  FMD.  This 
proposed  action  would  remove  the 
prohibition  on  the  importation,  from 
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Hungary,  of  ruminacts  and  any  fresh, 
chilled,  and  frozen  niHat  of  rTiniinant"^. 
and  would  relieve  restrictions  on  the 
importation,  from  Hungary,  of  milk  and 
milk  products  of  ruminan's.  However, 
because  Hungary  has  not  been  declared 
free  of  how  cholera,  '.he  importation  of 
por.k  and  pork  products  would  continue 
to  be  restricted  under  §  94.9  of  the 
regulations,  and  the  importation  of 
swine  from  Hungary  would  continue  to 
be  prohibited  under  §  (Ml  a  Similarly, 
for  the  reasons  discussed  below,  we 
would  make  the  importation  of  meat 
and  other  animal  products  of  ruminants 
or  swine  from  Hun)jarv  subjet^l  to  the 
restrictions  contained  in  §  94.11. 

We  are  proposing  to  amend  §  94.11(a) 
by  adding  Hungary  to  the  h.st  of 
countries  that  have  been  declared  free  of 
nnderpest  and  FMD  but  from  which  the 
importation  into  the  United  States  of 
meat  and  other  animal  products  is 
restricted.  The  countries  listed  in 
§  94.11(a)  are  subject  to  these 
restrictions  because  theyr  (1) 
Supplement  their  national  meal  supply 
by  importing  fresh,  chilled,  or  frozen 
meat  of  rummants  or  sw^ne  from 
countries  that  are  designated  in  §  94.1(a) 
as  infected  with  rinderpest  or  FMEh  (2) 
have  a  common  land  border  with 
countries  desigr»ated  as  infected  with 
rinderpest  or  FMD;  or  (3)  import 
ruminants  or  swine  from  countries 
designated  as  infected  with  rinderpest 
or  FMD  under  conditions  less  restrictive 
than  would  be  acceptable  for 
importation  into  the  United  States. 

Hungary  supplements  its  national 
meat  supply  by  importing  fresh,  chilled, 
and  frozen  meat  of  ruminants  and  swine 
from  countries  designated  in  §  94.1(a)(1) 
as  countries  in  wnich  nnderpest  or  FMD 
exists.  In  addition.  Hungary  has 
common  land  borders  with  Slovakia. 
Ukraine,  Romania,  Yugoslavia,  C-oatia. 
and  Slovenia,  which  are  designated  in 
§  94.1(a)(1)  as  countries  in  which 
rinderpest  or  FMD  exists.  As  a  resuh. 
even  though  Hungary  appears  to  qualify 
for  designation  as  a  country  free  of 
rinderpest  and  FMD,  there  is  the 
pott^ntial  for  meat  or  other  animal 
products  produced  in  Hucgary  to  be 
commingled  with  the  fn?sh^  chilled,  or 
frozen  meat  of  animals  fro^n  a  country 
in  which  rinderpest  and  FMD  exists. 
This  potential  for  commingling 
constitutes  an  undue  n.sk  of  introducing 
nnderpest  or  FMD  into  t.he  United 
States. 

Therefore,  we  ai^  proposing  tnat  meat 
and  other  animal  products  of  ruminants 
or  swine,  as  well  as  any  ship's  sfor<iS, 
airplane  meals,  or  baggage  containing 
such  meat  or  other  animal  products, 
offered  for  importation  into  the  United 
States  from  Hungary  be  subject  to  the 


restrictions  specified  in  §94.11  of  the 
regulations  in  addition  to  the  applicable 
regulations  of  the  USDA's  Food  Safety 
and  Inspection  Service,  which  are 
located  in  9  CFR  chapter  III.  Section 
94.11  generally  requires  that  the  meat 
and  other  animal  products  of  ruminants 
or  swine  be:  (1)  Prepared  in  an 
inspected  establish.ment  that  is  eligible 
to  have  its  products  imported  into  the 
United  States  under  the  Federal  Meat 
Inspection  Act;  and  (2)  accompanied  by 
an  additional  certification  from  a  full- 
time  salaried  veterinary  official  of  the 
national  government  of  the  exporting 
country,  stating  that  the  meat  or  other 
animal  produci  has  not  been 
commingled  with  or  exposed  to  meat  or 
other  animal  products  originating  in, 
imported  from,  or  transported  through  a 
country  infected  with  rinderpest  or 
FMD. 

VV©  are  also  proposing  to  add  Hungary 
to  a  third  hst,  this  one  in  §  94  1(d)(1). 
All  countries  in  which  rinderpest  or 
FMD  has  been  known  to  exist  that  have 
been  declared  free  of  rinderpest  and 
FMD  on  or  after  September  28,  1990. 
must  be  added  to  this  list.  Adding 
Hungary  to  this  list  would  mean  that  no 
llama  or  alpaca  could  be  imported  or 
entered  into  the  United  States  from 
Hungary  unless  in  accordance  with  9 
CFR  92.43,5.  We  are  not,  however,  aware 
of  any  llamas  or  alpacas  In  Hungary  that 
are  available  for  export. 

Miscellaneous 

In  addition  to  the  proposed  changes 
set  forth  above,  we  would  correct  the 
paragraph  designations  used  in 
§  94.9(b)(l)(ii)  and  (iii).  In  each  of  those 
paragraphs,  italicized  lowercase  letters 
were  used  where  normal  uppercase 
letters  are  needed.  Also  in  §  94.9,  we 
would  make  several  nonsubstantive 
editorial  changes  for  the  sake  of  clarity 
or  to  correct  grammatical  errors.  Finally, 
in  §  94.11(a),  we  would  adjust  the  order 
in  which  three  countries  appear  to 
restore  alphabetical  order  to  the  list  of 
countries  in  that  paragraph. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

This  proposed  rale,  if  adopted,  would 
amend  the  regulations  in  part  94  by 
adding  Hungary  to  the  list  of  countries 
declared  to  be  free  of  rinderpest  and 
FMD.  This  action  would  remove  the 
prohibition  on  the  importation  into  the 
United  States,  from  Hungary,  of 
ruminants  and  fresh,  chilled,  and  frozen 


meat  of  ruminants,  although  those 
importations  would  be  subject  to  certain 
restrictions.  This  prof>osed  revLsion 
would  also  relieve  restrictions  on  the 
importation,  from  Hungary,  of  rr.ilk  and 
milk  products  of  ruminants. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
fresh,  chilled,  or  frozen  meat  of 
ruminants  from  Hungary-  into  the  United 
States  as  a  result  of  this  proposed  rule. 

The  value  of  total  U.S.  imports  of 
cattle  in  1992  was  $1.24  billion,  and  the 
value  of  total  U.S.  imports  of  sheep  in 
1992  was  about  $2  million.  The  United 
States  did  not  import  any  cattle  or  sheep 
from  Hungary  during  1992.  In  fact,  with 
the  exception  of  a  small  number  of 
cattle  imported  from  the  former 
Czechoslovakia,  no  cattle  or  sheep  were 
imported  into  the  United  States  from 
any  country  in  Europe  during  1992 
(USDA.  Economic  Research  Service 
fERSl,  "Foreign  Agricultural  Trade  of 
the  United  States:  Calendar  Year  1992 
Supplement,"  1992).  Clearly.  Europe  is 
not  a  sourt:e  of  ruminants  for  the  United 
States,  and  it  is  unUkely  that  declaring 
Hungary  free  of  rinderpest  and  F>*ID 
would  have  any  effect  on  the  existing 
trade  patterns. 

Due  to  curreiTt  APHIS  restrictions,  the 
United  States  does  not  import  any 
uncooked  meat  or  meat  products  from 
Hungary.  Total  U.S.  meat  production  in 
1991  (excluding  pork)  was  just  under 
10.7  million  metric  tons,  while 
Hungarian  meat  production  in  1991 
reached  approximately  115,000  m.etric 
tons,  about  1  jjercent  of  the  U.S.  total 
(USDA.  National  Agricultural  Statistics 
Service.  "Agricultural  Statistics,  1992," 
1992).  Therefore,  even  if  Hungary 
exported  a  significant  portion  of  its  meat 
production  exclusively  to  the  United 
States,  which  is  unlikely,  the  effect  of 
those  exports  on  U.S.  domestic  prices  or 
supplies  would  be  negligible. 

As  with  the  niminants  and  meat 
products  discussed  above,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  milk  and  milk 
products  from  Hunga.'y  into  the  United 
States  as  a  result  of  this  propo-sed  rule. 
The  importation  into  the  United  States 
of  all  dairy  products,  except  for  casein 
and  other  caseinates,  is  restricted  by 
quotas.  Although  the  importation  of 
casein  into  the  United  States  is  not 
regulated  by  quotas,  world  prices  of 
casein  are  competitively  set.  The  United 
States  does  not  produce  casein,  but  does 
import  more  than  half  of  the  casein 
produced  in  the  world.  The  regulations 
currently  allow  casein  and  oth^r 
caseinates  to  be  imported  into  the 
United  States  from  countries  where 
rinderpest  or  FMD  exists  if  the  Importer 
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has  applied  for  and  obtained  wrinen 
permission  from  the  Administrator.  The 
United  States  imported  about  662  metric 
tons  of  casein  from  Hungary  in  1992 
(USDA,  ERS.  "Foreign  Agricultural 
Trade  of  the  United  States:  Calendar 
Year  1992  Supplement."  1992]. 
Declaring  Hungary  free  of  rinderpest 
and  FMD,  thus  removing  the 
requirement  for  written  permission  from 
the  Administrator,  is  not  e^tpected  to 
have  any  effect  on  the  amount  of  casein 
Imported  into  the  United  States  from 
Hungary  because  the  current  restrictions 
do  not  substantially  impede  imports. 

The  importation  of  bovine  semen  and 
cattle  embryos  from  countries  affected 
with  rinderpest  and  FMD  is  re«rtricted 
under  9  CFR  part  98.  Although  this 
proposed  rule  would  have  the  efTect  of 
removing  certain  restrictions  on  the 
importation  of  bovine  semen  and  cattle 
embryos  from  Hungary,  the  economic 
effect  of  this  prof>osed  rule  on  the 
bovine  semen  and  cattle  embryo 
industries  is  also  expected  to  be 
mirumal.  The  United  Slates  is  a  net 
exporter  of  bovine  semen  and  cattle 
embryos.  In  1992,  the  value  of  U.S. 
bovine  semen  and  cattle  embryo  imports 
was  $4  million  and  $195,000. 
respectively,  while  the  value  of  U.S. 
bovine  semen  and  cattle  embryo  exports 
was  S49.3  milhon  and  56.9  million, 
respectively  (USDA.  ERS,  "Foreign 
Agricuhural  Trade  of  the  United  States: 
Calendar  Year  1992  Supplement." 
1992).  Although  it  is  likely  that  a  few 
U.S.  importers  would  be  interested  in 
importing  bovine  semen  or  cattle 
embryos  from  Hungary  if  this  prof>osed 
rule  is  adopted,  the  amount  of  each  that 
might  be  imported  would  be  minimal 
when  compared  to  U.S  domestic 
production. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Heahh  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantia]  number  of  small  entities. 

F-\ecutive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  Ail  State  and  local  laws  and 
regulations  that  are  i.nconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  i.n  court  challenging  this  rule. 

Paper  work  Reduction  .\ct 

In  occordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
Ht  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 


this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMBl.  and  there  are  no  new 
requirements.  The  assigned  GMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock. 
Meat  and  meat  products,  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follov/s: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Atithority:  7  U.S.C  147a.  150ee.  161.  162. 
and  4,S0:  19  U.S.C  1306:  21  U.S.C  HI.  114a, 
134a.  134b,  134c  134f,  136.  and  136a;  31 
use  9701.  42  U.S.C  4331.  4332;  7  CFR 
2  17.  2.51,  and  371  2(d). 

§94.1     [Amcndetf] 

2.  In  §94.1.  paragraph  (a)(2)  would  be 
amended  by  adding  "Hungary," 
immediately  after  "Honduras,". 

3.  In  §94.1,  paragraph  (d)(1)  would  be 
amended  by  adding  "Hungary'," 
immediately  after  "France.". 

§  94.9    [Amefxled] 

4.  Section  94.9  would  be  amended  as 
follows: 

a.  Paragraphs  fbMl)  (ii)  (a)  and  [b) 
would  be  redesignated  as  paragraphs 
{b){l)(ii)  i\]  and  (B). 

b.  Paragraphs  (b)(l>(iii)  (a),  (fc).  and  (c) 
would  be  redesignated  as  paragraphs 
(b)(l)(iii)  (A),  (B),  and  (C). 

c.  In  newly  designated  paragraph 
{b)(l)(iii)(C)(^).  the  words  "paragraph 
(b)(l)(iii)(c)(])  of  would  be  removed 
and  the  words  "paragraph 
(b)(l)(iii)lC)(J)  or  added  in  their  place, 
and  the  words  "paragraphs  (b)(1),  (i), 
(ii),  or  (iii)"  would  be  removed  and  the 
words  "jjaragraph  (b)(1)  (i),  (ii),  or  (iii)" 
added  in  their  place. 

d.  In  paragraph  (b)(2),  the  words 
"under  paragraphs"  would  be  removed 
a.nd  the  words  "under  paragraph"  added 
in  their  plac». 

e.  In  paragraph  (b)(3).  the  fi.'st 
sentence,  the  words  "under  paragraphs" 
would  be  removed  and  the  words 
"under  paragraph"  added  in  their  place, 
and  Lho  words  "paragraph  fb)(l)  (ii)  or 
(iii)  of  this  section  has  '  would  be 
remo% ed  and  the  words  "the  pro\isions 


of  paragraph  (bKl)  (ii)  or  (iii)  of  this 
section  have"  added  in  their  place. 

f.  In  f)aragraph  (c).  the  words 
"provisions  of'  would  be  added 
immediately  before  the  reference 
"§94.12fbMl)(iii)". 

§94.t1    [Amended] 

5.  In  §  94.11,  paragraph  (a),  the  first 
sentence  would  be  amended  by  adding 
"Hungary,"  immediately  before 
"lapan,"  and  by  removing  the  words 
"Spain,  Poland,  Republic  of  Ireland," 
and  adding,  in  their  place,  "Poland, 
Republic  of  Ireland,  Spain.". 

Done  in  Washington,  DC  this  23rd  day  of 
February  1994. 

Patricia  Jensen. 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Senices. 
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9  CFR  Part  94 
[Docket  No.  93-1 73-1 J 

Char>ge  In  Disease  Status  o1  Austria 
Because  of  Rinderpest,  Foot-arwl- 
Mouth  Disease,  and  Swine  Vesicular 
Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnOft:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Austria  free  of  rinderpest,  foot-and- 
mojth  di.sease,  and  swine  vesicular 
disease.  As  part  of  this  proposed  action, 
we  would  add  Austna  to  the  lists  of 
countries  that,  although  declared  free  of 
rinderpest,  foot-and-mouth  disease,  and 
swine  vesicular  disease,  are  sub»ett  to 
restrictions  on  meat  and  other  animal 
products  offered  for  importation  into  the 
United  States.  We  would  also  add 
Austria  to  the  list  of  countries  from 
which  the  importation  into  the  United 
States  of  llamas  and  alpacas  is 
restricted.  Declaring  Austria  free  of 
rinderpest,  foot-and-mouth  disease,  and 
swine  vesicular  disease  appears  to  be 
appropriate  because  the  last  outbreak  ol 
rinderpest  in  Europe  occurred  prior  to 
1921.  there  have  been  no  outbreaks  of 
foot-and-mouth  disease  in  Austria  since 
1981 .  and  there  have  been  no  outbreaks 
of  swine  vesicular  disease  since  1979. 
This  proposed  rule  would  remove  the 
prohibition  on  the  importation  into  the 
United  States,  from  Austria,  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  of  ruminants,  although  those 
importations  would  be  subject  to  certain 
restrictions.  This  proposed  rule  would 
also  relieve  restrictions  on  the 
importation,  from  Austria,  of  milk  and 
milk  products  of  ruminants. 
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DATES:  Consideraticn  will  be  given  only 
to  c;ommfnts  received  on  or  before  May 
2,  lf^94 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
RfKuldtorv  Analvsis  and  Development, 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
HyattsviUe,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
173-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SVV..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entrj-  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kathleen  J.  -Akin.  Senior  Staff 
Veterinarian,  LT.port-Export  Products 
S?  i'"f.  National  Center  for  Import-Export, 
Vetennary  Services.  APHIS.  USDA. 
room  75.";,  Federal  Building,  6505 
Beif-:rest  Road,  Hya;tsville,'MD  20782. 
(301)436-7830. 

SJPPl-cWENTARV  INFC?!MAT|ON: 

Background 

The  regulations  in  9  CFR  part  94 
(."eierred  to  beiow  as  the  regulations) 
govern  tlie  importation  into  the  United 
States  of  specirled  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease 
(FMDj,  bovine  spongiform 
encephalopathy.  African  swine  fever, 
hog  cholera,  and  swine  vesicular  disease 
(S\'D).  These  are  dangerous  and 
destructive  communicable  diseases  of 
ruminants  and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  countries  of  the  world  except 
those  listed  in  §  94.1(a)(2),  which  have 
been  dc-clared  to  be  free  of  both 
diseases.  Section  94.12(a)  of  the 
regulations  provides  that  SVD  is 
considered  to  exist  in  all  countries  of 
the  world  except  those  listed  in 
§  94.12(a),  which  have  been  declared  to 
be  free  of  SVD.  We  will  consider 
declaring  a  country  to  be  free  of 
rinderpest.  FMD,  and  S\T)  if  there  have 
been  no  reported  cases  of  the  diseases 
in  that  country  for  at  least  the  previous 
l-year  period  and  no  vaccinations  for 
rinderpest  or  FMD  have  been 
administered  to  swine  or  ruminants  in 
that  country  for  at  least  the  previous  1- 
year  period. 

The  last  outbreak  of  rinderpest  in 
Europe  occurred  prior  to  1921.  There 
have  been  no  outbreaks  of  FMD  in 


Austria  since  1981,  and  there  have  been 
no  vaccinations  for  FMD  in  Austria 
since  that  1981  outbreak.  There  have 
been  no  outbreaks  of  SVD  since  1979. 
Based  on  these  considerations,  the 
government  of  Austria  has  requested 
that  the  U.S.  Department  of  Agriculture 
(USDA)  declare  Austria  to  be  free  of 
rinderpest.  FMD,  and  SVD. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  reviewed 
the  documentation  submitted  by  the 
government  of  Austria  in  support  of  its 
request,  and  a  team  of  APHIS  officials 
traveled  to  Austria  in  October  1993  to 
conduct  an  on-site  evaluation  of  the 
country's  animal  health  program  with 
regard  to  the  rindsrpest,  FKCD,  and  SVD 
situation  in  Austria.  The  evaluation 
consisted  of  a  review  of  Austria's 
veterinary  services,  laboratory  and 
diagnostic  procedures,  vaccination 
practices,  and  administration  of  laws 
and  regulations  intended  to  prevent  the 
introduction  of  rinderpest,  FMD,  and 
SVTj  into  Austria  through  the 
importation  of  animals,  meat,  or  animal 
products.  The  APHI.S  officials 
conducting  the  on-site  evaluation 
concluded  that  Austria  is  free  of 
rinderpest,  FMD,  and  S\T).  (Details 
concerning  the  on-site  evaluation  are 
available,  upon  written  request.  frcTi 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.) 

Therefore,  based  on  the  information 
discussed  above,  we  are  proposing  to 
amend  §94. 1(a)(2)  by  adding  Austria  to 
the  list  of  countries  declared  to  be  free 
of  both  rinderpest  and  FMD.  We  are  also 
proposing  to  amend  §  94.12(a)  by  adding 
Austria  to  the  list  of  countries  declared 
to  be  free  of  SVD.  These  proposed 
actions  would  remove  the  prohibition 
on  the  importation,  from  Austria,  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  of  ruminants,  and  would  relieve 
restrictions  on  the  importation,  from 
Austria,  of  milk  and  milk  products  of 
ruminants.  However,  because  Austria 
has  not  been  declared  free  of  hog 
cholera,  the  importation  into  the  United 
States,  from  Austria,  of  pork  and  pork 
products  would  continue  to  be 
restricted  under  §  94.9  of  the 
regulations,  and  the  importation  of 
swine  from  Austria  would  continue  to 
be  prohibited  under  §  94.10.  Similarly, 
for  the  reasons  discussed  below,  we 
would  make  the  importation  of  the  meat 
and  other  animal  products  of  ruminants 
or  swine  from  Austria  subject  to  the 
restrictions  contained  in  §§  94.11  and 
94.13. 

We  are  proposing  to  amend  §  94.11(a) 
by  adding  Austria  to  the  list  of  countries 
that  have  been  declared  free  of 
rinderpest  and  FMD  but  from  which  the 
importation  of  meat  and  other  animal 


products  is  restricted.  Similarly,  we  are 
proposing  to  amend  §  94.13(a)  by  adding 
Austria  to  the  list  of  countries  that  have 
been  declared  free  of  S\T)  but  from 
which  the  importation  of  pork  and  pork 
products  is  restricted.  The  countries 
listed  in  §§  94.11(a)  and  94.13(a)  are 
subject  to  these  restrictions  because 
they:  (1)  Supplement  their  national  meat 
supply  by  importing  fresh,  chilled,  or 
frozen  meat  of  ruminants  or  swine  from 
countries  that  are  designated  in  §  94.1(a) 
as  infected  with  rinderpest  or  FMD  or  in 
§94.12  as  infected  with  SVT);  (2)  have 
a  common  land  border  with  countries 
designated  as  infected  with  rinderpest, 
FMD,  or  SVD:  or  (3)  import  ruminants 
or  swine  from  countries  designated  as 
infected  with  rinderpest,  FMD,  or  SVD 
under  conditions  less  restrictive  than 
would  be  acceptable  for  importation 
into  the  United  States. 

Austria  supplements  its  national  meat 
supply  by  importiing  fresh,  chilled,  and 
frozen  meat  of  ruminants  and  swine 
from  countries  designated  in 
§§  94.1(a)(1)  and  94.12(a)  as  countries  in 
which  rinderpest,  FMD.  or  SVT)  exists. 
In  addition.  Austria  has  common  land 
borders  with  the  Czech  Republic. 
Slovakia,  Slovenia,  Italy,  Switzerland, 
and  Liechtenstein.  Those  countries  are 
designated  in  §  94.1(a)(1)  as  countries  in 
uhich  rinderpest  or  FMD  exists  and, 
except  for  Switzerland,  are  also 
designated  in  §  94.12(a)  as  countries 
where  SVT)  exists.  As  a  result,  even 
though  Austria  appears  to  qualify'  for 
designation  as  a  country  free  of 
rinderpest,  FMD,  and  SVT),  there  is  the 
potential  for  meat  or  other  animal 
products  produced  in  Austria  to  be 
commingled  with  the  fresh,  chilled,  or 
frozen  meat  of  animals  from  a  country 
in  which  rinderpest,  FMD,  or  SVT) 
exists.  This  potential  for  commingling 
constitutes  an  undue  risk  of  introducing 
rinderpest.  FTvlD,  or  SVT)  into  the  United 
States. 

Therefore,  we  are  proposing  that  meat 
and  other  animal  products  of  ruminants 
or  swine,  as  well  as  any  ship's  stores, 
airplane  meals,  or  baggage  containing 
such  meat  or  ether  animal  products, 
offered  for  importation  into  the  United 
States  from  Austria  be  subject  to  the 
restrictions  specified  in  §§94.11  and 
94.13  of  the  regulations  and  to  the 
applicable  requirements  contained  in 
the  regulations  of  the  USDA's  Food 
Safety  and  Inspection  Service  at  9  CFR 
chapter  III.  Sections  94.11  and  94.13 
generally  require  that  the  meat  and 
other  animal  products  of  ruminants  or 
swine  be:  (1)  Prepared  in  an  inspected 
establishment  that  is  eligible  to  have  its 
products  imported  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act;  and  (2)  accompanied  by 
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v\  additional  certification  from  a  full- 
time  salaried  veterinar.'  official  of  the 
national  government  of  the  exporting 
countrv',  stating  that  the  meat  or  other 
animal  product  has  not  been 
commingled  with  or  exposed  to  meat  or 
other  animal  products  originating  in. 
imported  from,  or  transported  through  a 
countrv  infected  with  rinderpest.  FMD, 
or  S\t3. 

We  are  also  proposing  to  add  Austria 
to  another  list,  this  one  in  §  94.1(d)(1). 
All  countries  in  which  rinderpest  or 
FMD  has  been  known  to  exist  that  have 
been  declared  free  of  rinderpest  and 
FMD  on  or  after  September  28,  1990, 
mu5t  be  added  to  this  list  Adding 
Austria  to  this  list  would  mean  that  no 
llama  or  alpaca  could  be  imported  or 
entered  into  the  United  States  from 
Austria  unless  in  accordance  with  9 
CFR  92  43.S.  We  are  not.  however,  aware 
of  any  llamas  or  alpacas  in  Austria  that 
are  available  for  export 

Misceilaneous 

In  addition  to  the  proposed  changes 
set  forth  above,  we  would  make  several 
nonsubstantive  editorial  changes  in 
§94.13  for  the  sake  of  clarity  or  to 
correct  grammatical  errors. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Elxecutive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

This  proposed  rule,  if  adopted,  would 
a.-nend  the  regulations  in  part  94  by 
adding  Austria  to  the  hst  of  countries 
declared  to  be  free  of  rinderpest  and 
FMD  and  to  the  list  of  countries 
declared  free  of  SVD.  This  action  would 
remove  the  prohibition  on  the 
importation  into  the  United  Stqtes,  from 
Austria,  of  ruminants  and  fresh,  chilled, 
and  frozen  meat  of  ruminants,  although 
those  importations  would  be  subject  to 
certain  restrictions.  This  proposed 
revision  would  also  relieve  restrictions 
on  the  importation,  from  Austria,  of 
milk  and  milk  products  of  ruminants. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
fresh,  chilled,  or  frozen  meat  of 
ruminants  from  Austria  into  the  United 
States  as  a  result  of  this  proposed  rule. 

The  value  of  total  US,  imports  of 
cattle  in  1992  was  $1.24  billion,  and  the 
value  of  total  U.S.  imports  of  sheep  in 
1992  was  abouT  $2.0  million.  The 
United  States  did  not  import  any  cattle 
or  sheep  from  Austria  during  1992.  In 
fact,  with  the  exception  of  a  small 
number  of  cattle  imported  from  the 


former  Czechoslovakia,  no  cattle  or 
sheep  were  imported  into  the  United 
States  frrom  any  countrv  in  Europe 
during  1992  (USDA,  Economic  Research 
Service  |ERS],  "Foreign  Agricuhural 
Trade  of  the  United  States:  Calendar 
Year  1992  Supplement."  1992).  Geariy, 
Europe  is  not  a  source  of  ruminants  for 
the  United  States,  and  it  is  unlikely  that 
declaring  Austria  free  of  rinderpest  and 
FMD  would  have  any  effect  on  the 
existing  trade  patterns. 

Due  to  current  APHIS  restrictions,  the 
United  States  does  not  import  any 
uncooked  meat  or  meat  products  from 
Austria.  Total  U.S.  meat  production  in 
1991  (excluding  pork)  was  just  under 
10.7  million  metric  tons,  while  Austrian 
meat  production  in  1991  reached 
approximately  230,000  metric  tons, 
about  2  percent  of  the  U.S.  total  (USDA, 
National  .Agricultural  Statistics  Service, 
"Agricuhural  Statistics,  1992, "•  1992). 
Therefore,  even  if  Austria  exported  a 
significant  portion  of  its  meat 
production  exclusively  to  the  United 
States,  whirJi  is  unlikely,  the  effect  of 
those  exports  on  U.S.  domestic  prices  or 
supplies  would  be  negligible. 

As  with  the  ruminants  and  meat 
products  discussed  above,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  milk  and  milk 
products  from  Austria  into  the  United 
States  as  a  result  of  this  proposed  rule 
The  importation  into  the  United  States 
of  all  dairy  products,  except  for  casein 
and  other  caseinates.  is  restricted  by 
quotas.  Although  the  importation  of 
casein  into  the  United  States  is  not 
regulated  by  quotas,  world  prices  of 
casein  are  competitively  set.  The  United 
States  does  not  produce  casein,  but  does 
import  more  than  half  of  the  casein 
produced  in  the  world.  The  regulations 
currently  allow  casein  and  other 
caseinstes  to  be  imported  into  the 
United  States  from  countries  where 
rinderpest  or  FMD  exists  if  the  importer 
has  apphed  for  and  obtained  written 
permission  from  the  Administrator  The 
United  States  did  not  import  any  casein 
from  Austria  in  1992  (USDA,  ERS. 
"Foreign  Agricultural  Trade  of  the 
United  States:  Calendar  Year  1992 
Supplement."  1992).  Declaring  Austria 
free  of  rinderpest  and  FMD,  thus 
removing  the  requirement  for  written 
permission  from  the  Administrator,  is 
not  expected  to  have  any  effect  on  the 
amount  of  casein  imported  into  the 
United  States  from  Austria  because  the 
current  restrictions  do  not  substantially 
impede  imports. 

The  importation  of  bovine  semen  and 
cattle  embr}  OS  from  countries  affected 
with  rinderpest  and  FMD  is  restricted 
under  9  CFR  part  98  Although  this 
proposed  rule  would  have  the  effect  of 


removing  certain  restrictions  on  the 
importation  of  bovine  semen  and  cattle 
embryos  from  Austria,  the  economic 
effect  of  this  proposed  rule  on  the 
bovine  semen  and  cattle  embryo 
industries  is  also  expected  to  be 
minimal.  The  United  States  is  a  net 
exporter  of  bovine  semen  and  cattle 
embryos.  In  1992,  the  value  of  U.S, 
bovine  semen  and  cattle  embr\'o  imports 
was  $4  million  and  $195,000. 
respectively,  while  the  value  of  U.S. 
bovine  semen  and  cattle  embryo  exports 
was  $49.3  million  and  $6.8  million, 
respectively  (USDA,  ERS,  "Foreign 
Agricultural  Trade  of  the  United  States: 
Calendar  Year  1992  Supplement," 
1992).  Although  it  is  likely  that  a  few 
U.S.  importers  would  be  interested  in 
importing  bovine  semen  or  cattle 
embryos  from  Austria  if  this  proposed 
rule  is  adopted,  the  amount  of  each  that 
might  be  imported  would  be  minimal 
when  compared  to  U.S.  domestic 
production. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\Mce  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
e(  spq).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Pari  94 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  produas,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  94  would  be 
am.ended  as  follows: 
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PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authorit>':  7  U  S  C.  147a,  ISOee.  161.  162. 
and  450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a, 
134a,  134b,  134c.  134f.  136.  and  136a;  31 
U.S.C  9701,  42  U.S.C.  4331,  4332;  7  CFR 
2.17.  2.51.  and  371.2(d). 

§94.1     [Amended] 

2.  In  §  94.1,  paragraph  (a)(2)  would  be 
amended  by  adding  "Austria," 
immediately  after  "Australia,". 

3.  In  §  94.1,  paragraph  (d)(1)  would  be 
amended  by  removing  "September  28. 
1990;"  and  by  adding  "September  28. 
1990;  Austria,"  in  its  place. 

§94.11     [Amended) 

4.  In  §  94.11,  pa.'agraph  (a),  the  first 
sentence  would  be  amended  by  adding 
"Austria,"  immediately  before  "The 
Bahamas,". 

§94.12    [Amended] 

5.  In  §94.12,  paragraph  (a),  the  first 
sentence  would  be  amended  by  adding 
"Austria,"  immediately  after 
"Australia.". 

§94.13    [Amended] 

6.  In  §94.13,  in  the  introductory  text, 
the  first  sentence  would  be  amended  by 
addmg  "Austria,"  immediately  before 
"The  Bahamas,";  by  adding  a  comma 
immediately  after  "Yugoslavia";  by 
removing  the  words  "§  94.12(a);  are 
countries  which"  and  adding  the  words 
"§  94.12(a),  are  countries  that"  in  their 
place;  and  by  removing  the  words  "or 
which  have  a  common  border  with  such 
countries;  or  which"  and  adding  the 
words  "have  a  common  border  with 
such  countries;  or"  in  their  place. 

Done  in  Washington.  DC.  this  23rd  day  of 
Februar>-  1994 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 

Inspection  Sen-ices. 

|FR  Doc.  94-4727  Filed  3-1-94;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

RIN  29OO-AE60 

Loan  Guaranty:  Acceptance  of  Partial 
Payments;  Indemnification  of  Default 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulatory 

amendments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
loan  guaranty  regulations  to  comply 
with  certain  provisions  of  the  Veterans 
Home  Loan  Indemnity  and 
Restructuring  Act  of  1989.  Changes 
made  by  this  law  which  VA  proposes  to 
incorporate  into  the  regulations  by  these 
amendments  are:  The  addition  of  a 
requirement  that  the  holder  provide 
notice  to  the  Secretary  when  refusing  to 
accept  partial  payment  on  a  loan  in 
default;  and  a  clarification  of  when  a 
veteran  has  liability  to  the  Secretary  for 
a  loss  due  to  a  loan  default.  These 
changes  will  ensure  that  no  veteran 
loses  a  home  because  a  loan  holder 
returned  partial  payments  in  violation 
of  VA  requirements  and  will  aid  VA  in 
obtaining  the  cooperation  of  veterans  in 
reducing  loan  guaranty  losses  by 
pursuing  alternatives  to  foreclosure. 
DATES:  Comments  must  be  received  on 
or  before  May  2.  1994.  VA  proposes  to 
make  these  regulations  effective  30  days 
after  publication  of  the  final  regulations. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs.  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  in  room  170,  Veterans 
Serv  ice  Unit,  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays)  until  May  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  A.  Levy,  Assistant  Director  for 
Loan  Management  (261),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  Washington.  DC  20420,  (202) 
233-3668. 

SUPPLEMENTARY  INFORMATION:  VA  is 
proposing  to  incorporate  into  its 
regulations  two  changes  to  comply  with 
provisions  of  Public  Law  101-237,  the 
Veterans  Home  Loan  Indemnity  and 
Restructuring  Act  of  1989. 

Sections  36.4275(f)  and  36.4315(b)  of 
38  CFR  part  36  provide  that  except 
under  certain  conditions  described  in 
the  regulations  the  holder  must  accept 


from  the  borrower  partial  payment  on  a 
loan  in  default.  Public  Law  101-237 
requires  the  holder  to  notify  the 
Secretary  when  refusing  to  accept 
partial  payment  and  provides  that  the 
Secretary  may  require  certain  specific 
information  in  the  notice.  VA  proposes 
to  amend  §§  36.4275(f)  and  36.4315(b) 
to  incorporate  the  requirement  that  the 
holder  notify  the  Secretary  within  10 
days  after  refusing  a  partial  payment. 
These  sections  will  also  be  amended  to 
require  that  the  notice  include  the  date 
of  the  tender,  the  amount  tendered,  the 
date  the  payment  was  returned,  and  the 
reason  for  the  holder's  refusal.  This 
information  will  enable  VA  to  verify 
that  the  lender's  reason  for  refusal  is  in 
compliance  with  the  regulations. 
Section  36.4323(e)  provides  that  the 
veteran  owes  a  debt  to  the  United  States 
equal  to  any  amount  paid  by  the 
Secretar\'  on  account  of  the  veteran's 
liability  for  the  loan.  Public  Law  101- 
237  provides  that  an  individual 
obtaining  a  guaranteed  or  insured  loan 
closed  after  December  31,  1989,  shall 
have  no  liability  to  the  Secretary  for  loss 
resulting  from  a  default  on  the  loan, 
except:  (1)  In  the  case  of  fraud, 
misrepresentation,  or  bad  faith  by  the 
individual  in  obtaining  the  loan  or  in 
connection  with  the  loan  default;  or  (2) 
where  under  38  U.S.C.  3729(b)  an 
individual  pays  a  fee  or  is  exempt  from 
paying  a  fee  to  assume  a  loan;  or.  (3) 
where  an  individual  obtains  a  loan  for 
any  purpose  specified  in  38  U.S.C.  3712, 
which  pertains  to  manufactured  homes. 
VA  proposes  to  amend  38  CFR  36.4323. 
to  reflect  this  change  and  to  add  a 
definition  of  bad  faith  to  the  loan 
guaranty  regulations. 

The  proposed  definition  of  bad  faith 
is  largely  consistent  with  that 
promulgated  at  58  FR  3841  on  January 
12.  1993  (38  CFR  1.965).  There  are, 
however,  some  difTerences.  Reasons  for 
the  differences  include: 

1.  The  38  CFR  1.965  definition  is 
strictly  for  use  by  the  Committee  on 
Waivers  and  Compromises  (COWC).  The 
COWC  has  jurisdiction  over  waiver  and 
compromise  of  all  benefit 
overpayments,  including  Loan  Guaranty 
debts,  but  within  its  jurisdiction  the 
COWC  only  applies  the  definition  of 
"bad  faith"  to  define  a  condition  which 
will  bar  waiver  of  an  indebtedness 
which  has  been  found  to  be  valid.  The 
COWC  is  not  involved  in  determining 
whether  a  debt  is  valid. 

2.  The  examples  included  with  the 
proposed  definition  m  38  CFR  36.4202 
and  4301  definition  are  strictly  for  use 
by  Loan  Guaranty  and  apply  only  to 
home  loans.  In  Loan  Guaranty  "bad 
faith"  is  used  in  a  number  of  contexts 
which  are  quite  different  from  the  way 
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in  which  it  is  used  by  the  COWC.  For 
example;  A  Loan  Guaranty  finding  of 
bad  faith  is  a  basis  for  establishing  a 
valid  debt  against  a  veteran  on  a  GI  loan 
originated  after  December  31,  1989:  it  is 
also  the  standard  for  deciding  a 
veteran's  appeal  of  such  a  finding. 

Note:  Appeal  of  the  validity  of  a  Loan 
Guaranty  debt  is  processed  by  Loan 
Guaranty — the  veteran  has  the  right  to  file  a 
subsequent  Notice  of  Disagreement  with  the 
Board  of  Veterans  Appeals. 

For  another  example:  A  finding  of  bad 
faith  on  a  real  estate  loan  originated 
before  January  1,  1990,  prevents  Loan 
Guaranty  from  granting  a  pre- 
foreclosure  waiver  of  V'A's  right  to 
establish  and  collect  a  veteran's  liability 
account  under  38  CFR  36.4323(e)(1). 

3.  Loan  Guaranty  debts  differ  from 
other  overpayments  in  that  the  veteran 
often  bears  no  direct  role  in  their 
creation  (i.e.,  foreclosure  often  occurs  as 
a  result  of  circumstances  outside  the 
veteran's  control),  in  that  the  veteran 
has  not  profited  personally  by  receiving 
a  benefit  (i.e.,  an  overpayment)  to  which 
he  or  she  was  not  entitled,  and  in  that 
the  amount  of  the  debt  which  would 
ultimately  be  established  can  often  be 
greatly  reduced  by  the  veteran 
cooperating  with  VA.  Accordingly,  for 
Loan  Guaranty  purposes  "bad  faith" 
must  take  into  account  the  element  of 
cooperation. 

As  the  examples  illustrate,  the 
definition  will  permit  a  finding  of  lack 
of  "bad  faith"  when  the  veteran  is 
willing  to  cooperate  with  VA  but 
prevented  from  doing  so  by 
circumstances  beyond  his  or  her  control 
{e.g.,  the  veteran  is  willing  to  offer  a 
deed  in  lieu  of  foreclosure,  but  his  or 
her  spouse  refuses  to  sign). 

Many  Loan  Guaranty  debts  are 
established  after  foreclosure  in  cases 
where  less  costly  alternatives  could  not 
be  considered  because  the  veteran  did 
not  respond  to  VA  outreach  efforts.  This 
proposed  regulation  permits  such  a 
failure  to  respond  to  be  deemed  a 
■failure  to  cooperate  with  VA 
representatives  in  resolving  an  insoluble 
default  in  a  manner  which  will 
minimize  the  amount  of  claim  payable." 
"Compelling  reasons"  which  would 
justify  such  failure  would  be  heard  by 
VA  Loan  Guaranty  if  offered  after 
foreclosure  inconnection  with  a 
veteran's  dispute  of  the  validity  of  an 
indebtedness.  For  example: 

Assume  a  debt  is  established  against 
a  veteran  on  a  loan  originated  after 
December  31,  1989,  because  he  or  she 
did  not  respond  to  VA  outreach  efforts. 
After  foreclosure,  the  veteran  explains 
and  documents  that  he  or  she  did  not 
contact  VA  and  pursue  alternatives  to 


foreclosure  because,  at  the  time,  there 
was  insufficient  family  income  available 
to  obtain  any  other  housing.  The  veteran 
therefore  intentionally  took  advantage  of 
the  time  required  to  complete 
foreclosure  to  provide  shelter  for  his  or 
her  family. 

If  the  veteran  questioned  the  validity 
of  the  debt  by  asserting  that,  under  the 
circumstances,  he  or  she  did  not  show 
bad  faith,  the  case  would  be  reviewed 
by  Loan  Guaranty.  (It  could  not  be 
reviewed  by  the  COWC  because  the 
COWC  lacks  jurisdiction  over  cases 
where  the  validity  of  debt  is  at  issue.) 
Loan  Guaranty  could  determine  there 
were  compelling  reasons  for  the 
veteran's  action,  which  would  permit 
recission  of  the  finding  of  bad  faith, 
thereby  invalidating  the  debt. 

The  examples  included  with  the 
definition  are  considered  appropriate 
because  Loan  Guaranty  debts  arise  from^ 
substantially  different  circumstances 
than  other  VA  liability  accounts.  The 
proposed  regulation  is  intended  to 
clarify  the  types  of  conduct  which 
would  be  considered  "bad  faith"  with 
respect  to  Loan  Guaranty  debts. 
Comments  are  specifically  invited  on 
these  points. 

Other  changes  required  by  Public  Law 
101-237  are  being  incorporated  into  the 
regulations  through  separate 
amendments.  In  addition,  an 
amendment  has  been  made  to  §  36.4275 
to  conform  to  the  requirements  of  the 
Fair  Housing  Act  of  1988.  42  U.S.C. 
3601  et  seq.  which  make  it  unlawful  to 
discriminate  in  residential  housing 
transactions  against  any  person  because 
of  familial  status  or  handicap. 

Paperwork  Reduction  Act 

Sections  36.4275  and  36.4315  of  these 
regulations  contain  information 
collection  requirements  which  will 
result  in  a  reporting  burden.  The 
reporting  burden  is  estimated  to  average 
10  minutes  per  response  for  a  total  of 
16,667  hours. 

The  average  estimated  time  per 
response  includes  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act,  the 
Department  of  Veterans  Affairs  is 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  that  it 
approve  this  information  collection 
requirement.  Organizations  and 
individuals  desiring  to  submit 
comments  for  consideration  by  OMB  on 
these  proposed  information  collection 
requirements  should  address  them  to 
the  Office  of  Information  and  Regulatory 


Affairs.  OMB,  room  3002,  New 
E.xecutive  Office  Building.  Washington, 
DC  20503;  Attention:  Joseph  F.  Lackey. 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612'!  The 
proposed  amendments  update  VA 
regulations  to  implement  the  changes 
made  by  Public  Law  101-237.  The 
clarification  of  when  a  veteran  has 
liability  due  to  a  loan  defauh  directly 
affects  individual  veterans,  not  small 
entities.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  these  regulations  are  exempt 
from  the  initial  and  final  regulatory 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  loan  programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

These  amendments  are  proposed 
under  Public  Law  101-237  and  the 
authority  granted  the  Secretary  by 
section  501(a)  of  title  38.  United  States 
Code. 

Approved:  November  23,  1993. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble  38  CFR  part  36,  is  proposed  to 
be  amended  as  set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36. 
sections  36.4201  through  36.4287 
continues  to  read  as  follows: 

Authority:  Sections  36.4201  through 
36  4287  issued  under  38  U.S.C.  501(a),  3712. 

2.  Section  36.4202  is  amended  by 
adding  the  term  Bad  faith  to  read  as 

follows: 

§36.4202    DeflnKions. 


Bad  faith.  Unfair  or  deceptive  dealing 
by  one  who  seeks  to  gain  thereby  at 
another's  expense.  Conduct  in 
connection  with  an  obligation  arising 
from  participation  in  the  Loan  Guaranty 
program  exhibits  bad  faith  if  such 
conduct,  although  not  undertaken  with 
actual  fraudulent  intent,  is  undertaken 
with  intent  to  seek  an  unfair  advantage, 
with  knowledge  of  the  likely 
consequences,  and  results  in  a  loss  to 
the  Government.  Examples  of  bad  faith 
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include,  but  are  not  limited  to,  the 
following: 

(1)  Property  abandonment; 

(2)  Failure  to  make  payments  on  a 
VA-guaranteed  loan,  despite  having  the 
financial  ability  to  make  such  payments; 
and, 

(3)  Failure  to  cooperate  with  VA 
representatives  in  resolving  an  insoluble 
default  in  a  manner  which  will 
minimize  the  amount  of  claim  payable 
bv  the  Government,  absent  compelling 
reasons  which  would  justify  such 

f n  i  1  u  re 

*  •         •         *         • 

3.  Section  36  4275  is  amended  by 
removing  the  word  "mobile"  in  the  first 
sentence  of  paragraph  {a)(l),  and 
adding,  in  its  place,  the  word 
"manufadured",  by  adding  in 
paragraph  (c)  the  words  "sex,  handicap. 
familial  status."  after  the  word 
"religion,";  by  redesignating  paragraph 
(f)(3)  as  paragraph  (f)(4);  and  by  adding 
a  newly  designated  paragraph  (f)(3)  to 
read  as  follows: 

§  36.4275    Events  constituting  default  and 
acc«pta64ltty  of  partial  payments. 

•  *  ft  •  • 

(f)  •  •  * 

(3)  The  holder  shall  give  notice  to  the 
Secretary  within  ten  days  after  a  partial 
payment  has  been  returned  to  the 
obligor.  The  notice  shall  include  the 
date  of  the  tender,  the  amount  tendered, 
the  date  the  payment  was  returned,  and 
the  reason  for  the  holder's  refusal. 

•  •        *        *        * 

4.  The  authority  citation  for  part  36. 
sections  36.4300  through  36.4375 
continues  to  read  as  follows: 

.Authority:  Sections  36.4300  through 
36.4375  issued  ur.der  38  U.S.C.  501(a). 

5.  Section  36.4301  is  amended  by 
adding  the  term  Bad  faith  to  read  as 
follows: 

§36.4301     DeDnitions. 

•  •  •  •  * 

Bad  faith.  Unfair  or  deceptive  dealing 
by  one  who  seeks  to  gain  thereby  at 
another's  expense.  Conduct  in 
connection  with  an  obligation  arising 
from  participation  in  the  Loan  Guaranty 
program  exhibits  bad  faith  if  such 
conduct,  although  not  undertaken  with 
actual  fraudulent  intent,  is  undertaken 
with  intent  to  seek  an  unfair  advantage, 
with  knowledge  of  the  likely 
consequences,  and  results  in  a  loss  to 
the  Government.  Examples  of  bad  faith 
include,  but  are  not  limited  to,  the 
following: 

(1)  Property  abandonment; 

(2)  Failure  to  make  payments  on  a 
V'A-guaranteed  loan,  despite  having  the 
financial  ability  to  make  such  payments; 
and, 


(3)  Failure  to  cooperate  with  VA 
representatives  in  resolving  an  insoluble 
default  in  a  manner  which  will 
minimize  the  amount  of  claim  payable 
by  the  Government,  absent  compelling 
reasons  which  would  justify  such 
failure. 

6.  In  §  36.4315.  paragraph  (b)(3)  is 
redesignated  paragraph  (b)(4)  and  a 
newly  designated  paragraph  (b)(3)  is 
added  to  read  as  follows: 

§  36.431 5    Notice  of  default  and 
acceptability  of  partial  payments. 

*  *  •  •  * 

(b)*   *   • 

(3)  The  holder  shall  give  notice  to  the 
Secretary  within  ten  days  after  a  partial 
payment  has  been  returned  to  the 
obligor.  The  notice  shall  include  the 
date  of  the  tender,  the  amount  tendered, 
the  date  the  payment  was  returned,  and 
the  reason  for  the  holder's  refusal. 
***** 

7.  In  §  36.4323,  paragraphs  (e)(1), 
(e)(2),  (e)(3),  and  (e)(4)  are  redesignated 
paragraphs  (e)(3),  (e)(4),  (e)(5),  and 
(e)(6),  respectively;  the  introductory  text 
in  paragraph  (e)  is  revised  and  newly 
designated  paragraphs  (e)(1)  and  (e)(2) 
are  added  to  read  as  follows: 

§36.4323    Subrogation  and  Indemnity. 

•  *  •  •  * 

(e)  Any  amounts  paid  by  the  Secretary 
on  account  of  a  loan  guaranteed  for  any 
purpose  specified  in  section  3710  of 
title  38,  United  States  Code,  shall 
constitute  a  debt  owing  to  the  United 
States: 

(1)  By  the  veteran  if: 

(!)  The  loan  closed  on  or  before 
December  31,  1989;  or 

(ii)  The  loan  closed  after  December 
31.  1989.  and  there  has  been  fraud, 
misrepresentation,  or  bad  faith  by  such 
veteran  in  obtaining  the  loan  or  in 
connection  with  the  loan  default;  or 

(2)  By  any  person  who  was  approved 
to  assume  the  loan  pursuant  to  sections 
3713  and  3714  of  title  38,  United  States 
Code. 

***** 

jFR  Doc.  94-4567  Filed  3-1-94.  8:45  am] 
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ENViRONMENTAL  PROTECTION 
AGENCY 

40CFRCh.  1 

[FRL  4843-3] 

Notice  and  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Small  Nonroad  Engine 
Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  F.^C.^  Committee  Meeting — 
Negotiated  Rulemaking  on  Small 
Nonroad  Engine  Regulations. 

SUMMARY:  As  required  by  section  9  (a) 
(2)  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  EPA  is  giving 
notice  of  the  next  meeting  of  the 
.advisory  Committee  to  negotiate  a  rule 
to  reduce  air  emissions  from  small 
nonroad  engines.  The  meeting  is  open  to 
the  public  without  advance  registration. 
The  purpose  of  the  meeting  is  to 
continue  identification  and  discussion 
of  issues,  discuss  interests  of  committee 
members,  and  hear  reports  from  task 
groups. 

DATES:  The  committee  will  meet  on 
March  22.  1994  from  10  a.m.  to  6  p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Holiday  Inn  East.  3750 
Washtenaw,  Ann  .^rbor,  MI  48104.  (313) 
971-2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  farther  information  on 
the  technical  and  substantive  matters  of 
the  rule  should  contact  Betsy  McCabe. 
National  Vehicle  and  Fuel  Emissions 
Laborator}',  2565  Plymouth  Rd.,  Ann 
Arbor,  Michigan  48105.  (313)  668-4344. 
Persons  needing  further  information  on 
committee  proceeds  should  call 
Deborah  Dalton,  Consensus  and  Dispute 
Resolution  Program,  Environmental 
Protection  Agency.  401  M  Street  SV».. 
Washington,  DC  20460  (202)  260-5495, 
or  the  Committee's  facilitator.  Lucy 
Moore  or  John  Folk-Williams.  Western 
Network,  616  Don  Caspar.  Santa  Fe. 
New  Mexico,  87501,  (505)  982-9805. 

Diitpd:  Ffliniar,'  22.  1994 
Deborah  Dailon, 

Designated  Federal  Official,  Deputy  Director. 
Consensus  and  Dispute  Resolution  Program. 
|FR  Doc.  94^648  Filed  3-1-94;  6:45  am] 
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40  CFR  Part  52 

[FRL-4644-3] 

Notice  of  Cancellation  of  March  3,  1994 
Public  Hearing  Scheduled  In 
Connection  With  the  Proposed 
Imposition  of  Statewide  Sanctions  on 
California  Under  Clean  Air  Act  Section 
1 10(m)  for  Failure  To  Submit  a 
Complete  SIP  Revision  for  an 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 

Aqency. 

ACTION:  Notice  of  cancellation  of  public 

meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  cancelling  the  public 
hearing  that  had  been  scheduled  for 
March  3,  1994  in  Los  Angeles  to  receive 
public  comment  on  its  proposed 
imposition  of  discretionary  sanctions  on 
the  State  of  California.  The  sanctions 
had  been  proposed  because  of  failure  by 
the  State  to  submit  a  complete  SIP 
revision  for  an  enhanced  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  as  required  by  the  Clean  Air 
Act  for  certain  ozone  and  carbon 
monoxide  (CO)  nonattainment  areas. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Calkins,  Chief,  Air  Planning 
Branch  (A-2),  U.S.  Environmental 
Protection  Agency.  Region  9,  75 
Hawthorne  Street.  San  Francisco, 
Cahfomia  9410,'5,  (415)  744-1500. 
SUPPLEMENTARY  INFORMATION:  On 
lanuary  7.  1994  (59  FR  3534,  January  24, 
1994)  EPA  proposed  a  rule  for  the 
imposition  of  discretionary  sanctions  on 
the  State  of  California  under  section 
llO(m)  of  the  Clean  Air  Act  for  failure 
to  submit  a  complete  SIP  revision  for  an 
enhanced  motor  vehicle  I/M  Program.  In 
the  proposed  rule,  EPA  announced  its 
intention  to  finalize  sanctions' on 
Cahfumia  on  May  15,  1994  if  sufficient 
progress  had  not  been  made  by  the  State 
toward  the  implementation  of  an 
approvabie  I/M  program  to  be 
operational  on  or  before  January  1.  1995. 
The  proposed  rule  announced  a  public 
hearing  on  the  proposed  action  on 
March  3.  1994  to  be  held  in  Los 
Angeles. 

Following  the  January  17,  1994 
earthquake  in  California,  on  January'  24, 
1994  EPA  Administrator  Carol  Browner 
sent  a  letter  to  California  Governor  Pete 
Wilson  advising  him  that  in  light  of  the 
earthquake  in  California  and  the 
resulting  damage  to  the  state's  highway 
system  and  economy,  EPA  was 
cancelling  the  May  15,  1994  deadline 
contained  in  the  proposed  rule  for 
fmalizing  sanctions  on  California.  Based 


on  Administrator  Browner's  January 
24lh  letter,  EPA  is  cancelling  the 
previously  scheduled  public  hearing  of 
March  3,  1994.  At  this  time  EPA  is  not 
accepting  public  comment  on  this 
proposal. 

The  pubhc  hearing  was  scheduled  to 
be  held  on  March  3,  1994  in  Uhe 
auditorium  of  the  Los  Angeles 
Department  of  Water  and  Power,  111 
North  Hope,  Los  Ajigeles,  California 
90012  from  1  p.m.  to  5  p.m.  and  from 
7  p.m.  to  9  p.m. 

Dated:  February  23, 1994. 
Da\'id  P.  Howekamp, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency.  Region  9 
[FR  Doc;  94-^-55  Filed  3-1-94.  8.45  am) 
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40  CFR  Part  68 
[FRL-4643-^] 

List  Of  Regulated  Substances  for 
Accidental  Release  Prevention  Under 
Section  1 1 2(r)  of  the  Clean  Air  Act  as 
Amended;  Risk  Management  Programs 
for  Chemical  Accident  Release 
Prevention  Under  Section  112(r)f7)  of 
the  Clean  Air  Act  as  Amended 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  notice;  extension 
of  comment  period. 

SUMMARY:  The  Clean  Air  Act 
Amendments  of  1990,  signed  into  law 
on  November  15,  1990,  include 
provisions  for  chemical  accident 
prevention.  On  January  31.  1994.  the 
Environmental  Protection  Agency 
promulgated  the  hst  of  regulated 
substances  and  thresholds  required 
under  section  112(r)  of  the  Clean  Air 
Act  as  Amended  (59  FR  4478).  The  list 
and  threshold  quantities  will  identify 
facilities  subject  to  chemical  accident 
prevention  regulations  to  be 
promulgated  under  section  112(r)  of  the 
Clean  Air  .Act  as  Amended;  a  proposed 
regulation  for  such  roquirements  was 
published  in  the  Federal  Register  on 
October  20,  1993  (58  FR  54190).  In 
promulgating  the  list,  EPA  deferred 
action  on  the  proposed  threshold 
quantities  exemption  for  listed 
flammable  substances  when  used  solely 
for  facihtv  consumption  as  fuel  (see  58 
FR  5102,  5120,  (January  19,  1993)).  A 
supplemental  notice  was  published  on 
January  31,  1994  (59  FR  4500). 
requesting  additional  public  comment 
on  the  hazards  associated  with 
flammable  substances  used  as  fuel  and 
the  appropriateness  of  the  proposed 
exemption.  In  addition,  EPA  also 


requested  comments  on  the  impacts  of 
proposed  accident  prevention 
requirements  in  the  absence  of  an 
exemption,  and  on  ways  of  reducing  the 
impacts  of  these  requirements.  This 
notice  extends  the  public  comment 
period  for  the  supplemental  notice. 
DATES:  The  comment  period  for  the 
supplemental  notice  will  be  extended 
from  the  original  closing  date  of  March 
2.  1994  to  April  1,1994. 
ADDRESSES:  Comments  may  be  mailed 
or  subm.itted  to:  Environmental 
Protection  Agency,  Attn:  Docket  No.  (A- 
91-74).  room  1500.  Waterside  Mall.  401 
M  Street  S.W..  Washington,  DC  20460. 
Comment  must  be  submitted  in 
triplicate 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rodriguez,  (202)  260-7913, 
Chemical  Emergency  Preparedness  and 
Prevention  Office  (5101),  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington  DC  20460.  or  the 
Emergency  Plarming  and  Community 
Right-to-Know  Hot  Line  at  1-800-535- 
0202. 

Dated:  February  23.  1994. 
Elliott  Laws, 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 
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40  CFR  Part  180 

[OPP-300327,  FRL-4762-1] 
RIN  207O-ACie 

Polyvinyl  Alcohol;  Tolerance 
Exemption 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
polyvinyl  alcohol  (CAS  Registry  No. 
9002-89-5)  when  used  as  an  inert 
ingredient  (surfactant)  in  pesticide 
formulations  applied  to  food  animals. 
This  proposed  regulation  was  requested 
by  Famum  Companies,  Inc. 
DATES:  Comments,  identified  by  the 
document  control  number  |OPP- 
300327).  must  be  received  on  or  before 
April  1.  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Di\ision  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132,  Crystal 
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Mall  Bldg  »2.  1921  lefferson  Davis 
Hwv  .  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Fridav.  excluding  legal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Suppo.fl  Branch.  Registration  Division 
(7505VV).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SVV..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Bldg..  North.  2800  Cr\stal 
Drive.  6th  Floor,  Arlington.  VA22202. 
(703)-308-8320. 

SUPPLEMENTARY  INFORMATiON:  Famum 
(.C)>  .  Int.  .  301  West  Osbom.  Phoenix. 
AZ  85013-3928.  submitted  pesticide 
petition  (PP)  3E4176.  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  21  U.S.C.  34Ga(e).  amend 
40  CFR  180.1001(e)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  polyvinyl 
alcohol  (CAS  Registry  No.  9002-89-.5) 
when  used  as  an  inert  ingredient 
(surfactant)  in  pesticide  formulations 
applied  to  food  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids,  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  su(.h  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontnxicity;  the 
ingredient  may  or  may  not  bo 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 


statement  on  inert  ingredients  published 
in  the  Federal  Register  ot  April  22.  1987 
(52  FR  13305).  the  Agency  set  forth  a  Hst 
of  studies  which  would  generally  be 
used  to  evaluate  the  risk  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  Where  it  can  be 
determined  that  the  inert  ingredient  will 
present  minimal  or  no  risk,  the  .Agency 
generally  does  not  need  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  any  data,  in  addition  to 
that  described  below,  normally  required 
to  support  pc'lvvinyl  alcohol  will  not 
need  to  be  SJibmilted.  The  rationale  for 
this  decision  is  described  below . 

1.  Polyvinyl  alcohol  (PVA)  is  very 
poorly  absorbed  by  the  oral  and  dermal 
route. 

2.  Although  PVA  produces  sarcomas, 
w  idespread  cardiovascular  lesions, 
severe  glomerulonephritis  and  various 
organ  enlargements  when  administered 
by  subcutaneous  injection,  feeding 
studies  indicate  a  low  order  of  toxicity. 
When  PVA  was  fed  to  rats  (2  grams  in 
45  grams  of  feed  for  the  first  2  weeks, 
followed  by  4  grams  in  45  grams  of  feed 
for  the  next  2  weeks),  no  toxic  effects 
were  observed  and  necropsy  did  not 
reveal  any  gross  lesions  of  the  internal 
organs. 

3.  PVA  is  cleared  as  an  indirect  food 
additive  for  use  in  adhesives  (21  CFR 
175.105),  resinous  and  polymeric 
coatings  (21  CFR  175.300  and  175.320), 
components  of  paper  and  paperboard  in 
contact  with  food  (21  CFR  176.170  and 
176.180),  with  cellophane  in  food 
packaging  (21  CFR  177.1200).  in  lood- 
contact  film  (21  CFR  177.1670).  in  resin- 
bonded  filters  (21  CFR  177.2260).  and  in 
textiles  and  textile  fibers  (21  CFR 
177.2800). 

4.  PVA  is  exempt  from  the 
requi.'ement  of  a  tolerance  under  40  CFR 
180.1001(d)  when  used  as  a  binder, 
water  soluble  bag  container,  or  film  tape 
for  encapsulating  seeds. 

Based  upon  the  above  information 
and  review  of  its  use.  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  a  tolerance  is 
not  necessary  to  protect  the  public 
health.  Therefore.  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 


contains  any  of  the  ingredients  listed 
herein,  may  request  witlun  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Ad. 

Interested  persons  are  invited  to 
submit  wTitten  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  he  document 
control  number.  (OPP-300327].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  P>esources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  througn 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulator\'  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24 3.50) 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  Februar>'  22,  1994. 

Stephen  L.  Johnson. 

Acting  Direc'for.  Registration  Division.  Office 
of  Pesticide  Programs 

Therefore,  it  is  proposed  that  40  CFR 
part  180  l)f>  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

.'\uthorit>-:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001  is  amended  in 
paragraph  (e)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows; 

§180.1001     ExemptiO'^sfroTi  the 
requirement  of  a  tolerance 

***** 

le)  *      *      * 
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40  CFR  Parti  80 

[PP  9E3752  and  9E3791/P575;  FRL-4751- 

RIN  No.  2070-AC18 

Pesticide  Tolerances  for  Cyromazine 

AGENCY;  Environmental  Protection 
Agency  [EPA\. 

ACmON:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
tolerances  for  combined  residues  of  the 
insecticide  cyromazine  and  its 
metabolite  raelamine  in  or  on  the  raw 
agricultural  commodities  Chinese 
cabbage  and  Chinese  mustard.  The 
proposed  regulation  to  establish 
maximum  permissible  levels  for 
residues  of  the  insecticide  was 
requested  in  petitions  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  9E3752 
and  9E3791/P5751,  must  be  received  on 
or  before  April  1,  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to;  Public  Response  and 
i'rograra  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Einironmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2,  1921 
lefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  aS 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record, 
mformation  not  marked  confidential 
may  b-e  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 


given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  rNFORMATK)N  CONTACT:  By 
mail;  Hu^1  L.  )amerson.  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number.  Sixth  Floor,  Crystal  Station  #1. 
2800  lefferson  Davis  Hwy..  Arlington, 
VA  22202.  (703>-308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Intprregional  Research  Proiect  No.  4  (IR- 
4).  New  Jersey  .Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick.  NJ  08903, 
has  submitted  pesticide  jsetitions  (PP) 
9E3752  and  9E3791  on  behalf  of  the 
Agricultural  Experiment  Station  of 
Florida.  These  petitions  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  E)rug.  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(e),  amend  40  CFR  180.414  by 
estabhshing  tolerances  for  combined 
residues  of  the  insecticide  cyromazine 
(,\'-cyclopropy)-1.3.5-triazine-2.4.6- 
triamine)  and  its  metabolite  melamine 
(l,3.5-triazine-2,4,6-triamine). 
calculated  as  cyromazine.  in  or  on  the 
raw  agncultural  commodities  Chinese 
cabbage  (FP  9E3752)  and  Chinese 
mustard  iPP  9E3791)  at  3.0  parts  per 
million  (ppm).  The  petitioner  proposed 
that  these  uses  of  cyromazine  be  limited 
to  Flo.rida  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  A  discussion  of 
the  toxicological  data  considered  in 
support  of  the  proposed  tolerances  as 
well  as  a  discussion  of  the  risk  of 
cyromazine  and  its  metaboHte  melamine 
can  be  found  in  a  rule  (FAP  2H5355/ 
P344)  published  in  the  Federal  Register 
of  April  27,  1984  (49  FR  18120);  in  the 
Notice  of  Conditional  Registration  for 
Lar.adex  0.3%  Premix,  published  in  the 
Federal  Register  of  May  15.  1985  (50  FR 
20373):  and  in  the  proposed  rule 
regarding  the  establishment  of  a 


tolerance  for  residues  of  cyromazine  and 
its  metabolite  melamine.  calculated  as 
cyromazine,  in  or  on  mushrooms  at  10.0 
ppm  in  the  Federal  Register  of  June  30. 
1993  (58  FR  34975). 

A  dietary  exposure/risk  assessment 
was  performed  for  cyromazine  using  a 
Reference  Dose  (RfD)  of  0.0075  mg/kg 
body  weight' day.  The  RfD  is  based  on 
a  NOEL  of  0.75  mg/Ttg/day  from  a  6- 
month  feeding  study  in  dogs,  which 
demonstrated  decreased  hematocrit  and 
hemoglobin  levels,  and  an  uncertainty 
factor  of  100  The  Theoretical  Maximum 
Residue  Contribution  (TMRC)  from 
established  tolerances  ior  c\romazine 
utilizes  60  percent  of  the  RfD  for  the 
overall  U.S  population  and  66  percent 
of  the  RfD  for  children  aged  1  through 
6  vears.  This  dietary  exposure/risk 
assessment  includes  tolerances  for 
cyromazine  on  the  cucurbit  vegetables 
and  leafy  vegetables  (except  Brassica) 
crop  groupings,  which  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (document  control  number  FP 
1F4016  and  2F4053/R2039).  The 
proposed  tolerances  for  Chinese  cabbage 
and  Chinese  mustard  would  utilize  less 
than  1  percent  of  the  RfD  for  the  overall 
US  population  and  approximately  1% 
of  the  RfD  for  children  aged  1  through 
6  years.  Since  the  nsk  estimates  are 
based  on  the  TMRC,  typically  an 
overestimate  of  actual  exposure,  and  do 
not  exceed  the  Reference  Dose,  the 
chronic  dietary  risk  of  cyromazine  does 
not  appear  to  be  of  concern. 

The  nature  of  the  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  An  adequate 
analytical  method,  high-pressure  Uquid 
chromatography,  is  available  for 
enforcement  purposes  in  the  Pesticide 
Analytical  Manual.  Vol.  U  (PAM  U). 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk.  eggs,  or  meat  of  Uvestock  and 
poultry  since  there  are  no  hvestock  or 
poultry  feed  items  associated  with  this 
action. 

Based  or.  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CPT^  part  180  would 
protect  the  pubhc  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 
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Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
hisecticide.  Fungicide,  and  Rodenticide 
Act  (FIFR,^)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  wTitten  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
cnntrnl  number.  [PF  9E3,"52  and 
C)F:37gi/P575l.  All  written  comments 
filed  in  response  to  these  petitions  will 
bf  available  in  the  Public  Respqnse  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p  m.,  Monday  through  Friday,  except 
lifcal  holidavs. 

Under  Execufive  Order  12866  (,58  FR 
51735.  Oct.  4,  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
i:-:  'significant"  and  Lherefor^  subject  to 
all  the  requirements  of  ihe  F.xecutive 
ll'idfr  (i.e..  Rtgulaf'iry  'mpact  Analvsis, 
review  by  the  Office  of  \!an!igemcnt  aad 
r  :it'^et  (OMB)].  l.Mder  section  3(f},  the 
crdi-r  defines  "sip.nifii-ant"  as  those 
2c;Ions  likely  tn  lend  'u  «  rule  (11  ha\  ing 
ar.  fi.m'ial  effect  on  th^^  econcmy  of  SlOO 
I'lJiion  or  more,  or  adversely  and 
n.ivteiially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jrjbs,  the  environment,  public  hcahh  or 
safiity,  or  Stale,  local  or  tribal 
governments  or  communities  (also 
known  as  "econoniically  signiHc^nt"): 
(2)  rre.=iting  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  anot!ier  agency;  (3) 
materially  aher-ng  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  fortii  in  this  EJcecutive 
Order. 

Pursuant  to  the  terms  of  this 
Ext'cutive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
304.94  Stat.  1164,  5  U.S.C.  601-C12), 
th3  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
PR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Februan,' 8.  1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autlioritj-:  21  U.S.C.  346a  and  371. 

2.  In  §  180.414.  by  adding  new 
paragraph  (f).  to  read  as  follows: 

§  18C.414    Cyromazlne;  tolerances  for 
residues. 


(f)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n).  are 
established  for  the  combined  residues  of 
ti;e  insecticide  cyTomaziae  (;V- 
cyciopropyl-:,3,5-triazine-2.4,6- 
triamine)  and  its  metabolite  melamine 
{l.i..5-triazine-2.4.f)-tiiam:nej, 
calculated  as  cyromazine.  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 

Parts  per 
ri-.iilion 

Cabt^oge.  ChJno=8 

Mus'ard  CtiiP9<"e  . 

^'                3.0 

■^  n 

(FR  D..C.  94-J751  Filed  3- 

BILLING  COD€  6f60-60-F 

-1-94;  8:45  am! 

dO  CFR  Part  281 
[FRL-4843-1] 

Kansas;  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 

Agpncy. 

action:  Notice  of  Tentative 
Determination  on  Application  of  the 
State  of  KansES  for  Final  Approval. 
Public  Comment  Period. 

summary:  The  State  of  Kansas  has 
applied  for  final  approval  of  its 
undergroimd  storage  tank  (1 1ST) 
program  under  subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Kansas'  application 
and  has  made  the  tentative  decision  that 
Kansas'  UST  program  satisfies  all  of  the 


requirements  necessary  to  qualify  for 
final  approval.  Thus.  EPA  intends  to 
grant  final  approval  to  Kansas  to  operate 
its  program  in  lieu  of  the  federal 
program.  Kansas'  application  for  final 
approval  is  available  for  public  review 
and  comment  and  a  public  hearing  will 
be  held  to  solicit  comments  on  the 
application,  if  there  is  significant 
interest. 

DATES:  The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  April  1,  1994. 

EPA  expects  to  make  a  final  decision 
on  whether  or  not  to  approve  Kansas' 
program  by  May  31 .  1994  and  will  give 
notice  of  it  in  the  Federal  Register. 

Any  request  for  a  hearing  and  all 
comments  on  Kansas'  final  approval 
application  must  be  received  at  the  EPA 
Region  7  office  by  the  close  of  business 
on.  April  1,  1994. 

ADDRESSES:  Copies  of  Kansas'  program 
jpplicaJion  are  available  during 
business  hours  at  the  following 
addresses  for  inspection  anti  copying: 
Kansas  Department  of  licalth  and 
EnviroTunenf.  Forbes  Field,  3i..ilding 
740,  Topeka,  Ka;i3iis.  PLone  (913)  295- 
1678;  U.S.  EPA  Headquarters.  GUST 
Docket,  room  2615,  401  M  Street,  SW., 
Washington,  DC  2C4G0,  Phone:  (202) 
260-9720;  and  U.S.  EPA  Region  7 
Library,  726  Mirmesota  Aw.,  Kansas 
City,  Kansas  66101.  Phone:  (913)  551- 
72C6. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Daniels,  Coordinator,  Underground 
Storage  Tank  Section,  EPA  Region  7, 
726  Minnesota  Ave.,  Kansas  City, 
Kansas.  66101.  Phone:  (913)  551-7651. 

SUPPLEMENTARY  INFORMATION: 

A.  BacV.ground 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (KCRA) 
enables  FPA  to  approve  State  UST 
programs  to  operate  in  the  State  in  lieu 
of  the  Federal  UST  program.  Program 
approval  is  granted  by  EPA  if  the 
Agency  finds  lliat  the  State  program  is: 
(1)  "No  k;ss  stringent"  than  the  Federal 
program  in  new  tank  standards, 
upgrading  existing  tanks,  general 
operating  requirements,  release 
detection,  release  reporting,  corrective 
action,  tank  closure,  financial 
responsibility  and  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991c(a)(8);  and  (2)  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a),  42 
U.S.C.  G991c(a)). 
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B.  Kansas 

Kansas  promulgated  its  first  UST 
regulations  in  1981  under  the  authority 
of  the  water  pollution  control  statutes. 
With  the  enactment  of  the  Kansas 
Storage  Tank  .Act.  K.S.A.  65-34,101 
through  65-34.124,  promulgated  on 
May  18.  1989.  the  Kansas  Department  of 
Health  and  Environment  now  has 
specific  authority  to  regulate 
underground  storage  tanks  and  enforce 
compliance  of  these  regulations.  Over 
the  years  the  regulations  have 
undergone  a  series  of  revisions  which 
now  are  consistent  with  and  no  less 
stringent  than  the  Federal  program.  The 
program  includes  standarcis  for  new 
tanks,  upgrading  existing  tanks,  general 
operating  requirements,  release 
detection,  release  reporting,  corrective 
action,  tank  closu.na.  financial 
responsibility  and  notification 
requirements.  These  regulations  have 
been  in  effect  since  November  26, 1990. 

On  September  1.  1993,  Kansas 
submitted  an  official  application  for 
"complete"  program  approval  which 
includes  regulation  of  both  pfrtroleum 
and  hazardous  substance  tanks.  Kansas 
also  regulates  heating  oil  tanks  with  the 
exception  of  tanks  used  to  store  heating 
oil  for  consumptive  use  on  a  single 
family  residence.  However,  this  part  of 
the  Kansas  program  is  broader  in  scope 
than  the  Federal  program  and  is  not 
included  in  this  tentative  approval. 
Prior  to  its  submission,  Kansas  provided 
an  opportunity  for  public  notice  and 
comment  in  the  development  of  its 
underground  storage  tank  program  as 
required  under  40  CFR  281.5010)  EPA 
has  reviewed  Kansas'  application  and 
has  tentatively  determined  that  the 
State's  program  meets  all  of  the 
necessary  requirements  to  qualify  for 
final  approval.  Consequently,  EPA 
intends  to  grant  Kansas  final  approval  to 
Kansas  to  operate  its  program  in  lieu  of 
the  Federal  program. 

The  public  may  submit  comments 
regarding  EPA's  tentative  determination 
as  provided  in  the  "Submission  of 
Comments  '  section  of  this  notice. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  ihe  Regulatory 
Flexibility  Ac! 

Pursuant  to  the  provisions  of  5  U.S.C. 
605[b),  1  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 


effectively  suspends  the  applicabiUty  of 
certain  Federal  n^ulations  in  favor  of 
Kansas'  program,  thereby  eliminating 
duplicative  requirements  for  owners 
and  operators  of  underground  storage 
tanks  in  the  State  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Submission  of  Comments 

The  public  may  submit  WTitten 
comments  on  EP.A's  tentative 
determination  until  April  1,  1994.  EPA 
will  consider  all  public  comments  on  its 
tentative  determination  received  during 
the  public  comment  period  or  which 
may  be  received  at  the  public  hearing. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  decision  to  deny  final 
approval  to  Kansas.  EPA  exf)ects  to 
make  a  final  decision  on  whether  or  not 
to  approve  Kansas'  program  by  May  31, 
1994  and  will  give  notice  of  it  in  the 
Federal  Register  The  notice  will 
include  a  summan,-  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

A  public  hearing  will  be  held  only  if 
significant  public  interest  on 
substantive  issues  is  shown.  Any 
request  for  a  hearing  and  all  comments 
on  Kansas"  final  approval  application 
must  be  received  at  the  EPA  Region  7 
office  by  the  close  of  business  on  April 
1 ,  1994.  If  a  public  hearing  is  held,  all 
those  making  comments  or  requesting  a 
hearing  will  be  notified  by  EPA  of  the 
place  and  time. 

List  of  Subjects  m  40  CJH  Part  281 

Environmental  protection. 
Administrative  Practice  and  Procedure. 
Hazardous  Materials,  State  Program 
Approval,  and  Underground  Storage 
Tanks. 

Authority:  This  notice  is  issued  under  the 
Buthoritv  of  section  9004  of  the  Solid  Waste 
Disposal  Act  as  amended,  42  U.S.C  6991c. 
Dennis  Grams, 
FIfgional  Administrator 
|FR  Doc  94-^544  Filed  3-1-94;  8:45  an:) 
BiiuNo  cooc  asw-eo-p 


40  CFR  Pan  745 

[OPPTS-00152A;  FF:l-4764-7] 

Proposed  Identification  of  Dangerous 
Levels  of  Lead;  Public  Meeting 
Postponement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting 

postponement. 

SUMMARY:  EP.A's  Office  of  Pollution 
Prevention  and  Toxics  is  postponing  its 


March  3,  1994  meeting  to  discuss  its 
strategy  for  developing  health-based 
standards  for  lead  in  paint,  dust,  pnd 
soil  (59  FR  9170,  February  25.  1994J. 
The  purpose  of  the  meeting  was  to 
review  the  Agency's  regulatory 
approarJi  and  the  findings  of  recent 
analytical  and  research  efforts  and  to 
obtain  feedback  from  technical  experts 
and  stakeholders.  Section  403  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  directed  the 
Agency  to  promulgate  a  regulation 
which  shall  identify  lead-based  paint 
hazards,  lead  contaminated  dust,  and 
lead  contaminated  soil.  The  meeting 
was  scheduled  to  be  held  from  10  a.m. 
to  3  p.m.  at  the  EPA  Auditorium  in  the 
EPA  Education  Center.  401  M  St..  SW.. 
Washington.  DC,  20460.  EPA  will 
announce  the  new  date  for  the  meeting 
in  the  Federal  Register  as  soon  as  it  is 
scheduled 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  substantive  issues, 
please  contact:  Dave  Topping,  Program 
Development  Branch  (PDB),  at  (202) 
260-7737.  For  information  on 
administrative  matters,  please  contact: 
Jonathan  Jacobson,  PDB,  at  (202)  260- 
3779. 
Dated:  February  25.  1994. 

Joseph  S.  Corra, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics 

|FR  Do.    94-;860  Filed  3-1-94:  845  anij 

BILUNG  COO£  ftS«O-»0-r 


NATJONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1315,  1S37  and  1852 

NASA  FAR  SuppJement  Coveraga  on 
Uncompensated  Overtime 

AGENCY:  Office  of  Procurement. 

Procjrement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rule  proposes  to  amend 
the  NASA  Federal  Acquisition 
Regulation  (NFS)  to  include  coverage  on 
evaluation  of  uncompensated  overtime 
NASA's  policy  is  to  consider 
uncompensated  overtime  in  the 
evaluation  of  proposals  and  prcfessio.ial 
compensation.  Contracting  officers  are 
required  to  conduct  a  risk  assessment  of 
proposals  for  technical  and  professional 
services  that  include  low  labor  rates 
and/or  a  high  level  of  uncompensated 
overtime.  A  solicitation  provision  is 
prescribed  for  use  in  solicitations  for 
professional  and  technical  services 
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estimated  at  $500,000  or  more.  Use  of 
the  provision  is  optional  between 
$100,000  and  $500,000.  The  provision 
requires  offerors  to  identify 
uncompensated  overtime  hours  and  the 
effective  hourly  rate  for  all  Fair  Labor 
Standards  Act -exempt  personnel 
included  in  their  proposals  and 
subcontractor  proposals. 
DATES:  Comments  must  be  received  on 
or  befor'"  May  2.  1994. 
ADDRESSES:  Submit  comments  to  Ms. 
Anne  Guenther,  NASA,  Code  HC, 
Washington.  DC  20546.  Comments 
should  also  be  submitted  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  NASA, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
.\i;:'.f  Gaenther.  (20J)  358-0003. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  coverage  was  generated 
in  response  to  industry  and  internal 
NASA  requests  for  a  uniform 
uncompensated  overtime  policy  within 
the  Agency. 

Impact 

NASA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impart  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulator,-  Flexibility  Act  (5  U.S.C.  601. 
et  seq  ).  It  requires  offerors  to  identify' 
uncompensated  overtime  hours  in  their 
proposals,  including  their 
uncompen.sated  overtime  policy  and  the 
historical  basis  for  those  hours.  This 
information  is  in  m.any  cases  already 
being  pro%ided  by  offerors  for  proposal 
evaluation  and  is  not  required  for  lower 
dollar  value  proc:urenients.  NASA  will 
request  OMB  approval  of  any  reporting 
or  retordkeeping  requirements  subject 
to  the  Paperwork  Redurtion  Act. 

List  of  Subjects  in  48  CFR  Parts  1815. 
1837  and  1852 

Govemniijnt  procurement. 

Thomas  S.  Luedtke, 

Df  put}-  Associate  Administrator  for 
Procurement 

Accordingly.  48  CFR  parts  1815,  1837 
and  1852  are  proposed  to  be  amended 
as  follows: 

1  The  authority  citation  for  48  CFR 
parts  1815.  1837  and  1852  continues  to 
read  as  follows: 

Authority:  AI  f  S  C.  2473(c)(1) 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

1815.608-72    (Added] 

2.  Section  1815.608-72  is  added  to 
read  as  follov^s: 


1815.608-72    Uncompensated  overtime. 

The  contracting  officer  shall  conduct 
a  risk  assessment  of  any  proposal 
received  for  technical  and  professional 
services  that  includes  low  labor  rates  or 
uses  a  high  level  of  uncompensated 
overtime  (as  defined  in  1852.237-71)  in 
key  technical  positions.  Such  practices 
on  the  part  of  the  contractor  may 
jeopardize  its  ability  to  successfully 
perform  contract  requirements  due,  for 
example,  to  its  inability  to  hire  or  retain 
qualified  personnel.  Such  a  risk 
assessment  shall  be  performed  as  part  of 
the  technical  evaluation  and  considered 
in  proposal  evaluation  (See  (FAR)  48 
CFR  22.11  and  1837.1020))). 

PART  1837— SERVICE  CONTRACTING 

3.  Part  1837  is  amended  as  set  forth 
below: 

1837.102    [Added] 

a.  Section  1837.102  is  added  to  read 
as  follows: 

1837.102    Policy. 

(a)  To  the  maximum  extent 
practicable,  it  is  the  policy  of  NASA  to 
acquire  services  on  the  basis  of  the  task 
to  be  performed  rather  than  on  a  labor- 
hour  basis. 

(b)  The  use  of  uncompensated 
overtime  (as  defined  in  18S2. 237-71)  is 
neither  encouraged  nor  discouraged. 
When  the  proposed  uncompensated 
overtime  is  consistent  with  an  offeror's 
written  policies  and  practices,  NASA 
will  consider  it  in  proposal  evaluation 
and  the  evaluation  of  professional 
compensation  (see  (FAR)  48  CFR  22.11). 

1837.110    [Amended] 

b.  Section  1837.110  is  revised  to  read 
as  follows: 

1837.1 10    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  obtain 
the  Associate  Administrator  for 
Procurement's  (Code  HC)  approval 
before  using  in  a  solicitation,  contract, 
or  negotiated  contract  modification  for 
additional  work  any  installation- 
developed  clause  involving  pension 
portability. 

(b)  When  professional  and  technical 
services  are  acquired  on  the  basis  of  the 
number  of  hours  to  be  provided,  rather 
than  on  the  task  to  be  performed,  and 
the  resulting  contract  is  expected  to 
exceed  $500,000,  the  contracting  officer 
shall  insert  the  provision  at  1852.237- 
72.  Identification  of  Uncompensated 
Overtime,  in  the  solicitation.  Use  of  this 
provision  is  optional  between  $100,000 
and  $500,000.  This  provision  requires 
offerors  to  identify  uncompensated 
overtime  hours  and  the  effective  hourly 


rate  for  all  Fair  Labor  Standards  Act- 
exempt  personnel  included  in  their 
proposals  and  subcontractor  proposals. 
This  includes  uncompensated  overtime 
hours  that  are  in  indirect  cost  pools  for 
personnel  whose  regular  hours  are 
normally  charged  direct  (see  1815.608- 
72). 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  1852.237-72  is  added  to 
read  as  follows: 

1852.237-71     Identification  of 
Uncompensated  Overtime. 

As  prescribed  in  1837.110(b),  insert 
the  following  provision: 

Identification  of  L'ncompensated  Overtime 
(XXX  1993) 

(a)  Definitions.  As  used  in  this  provision: 
Uncompensated  overtime  means  the  hours 

worked  in  excess  of  an  average  of  40  hours 
per  week,  by  direct  charge  employees  who 
are  exempt  from  the  Fair  Labor  Standards  Act 
(FLSA)  without  additional  compensation. 
Compensated  personal  absences,  such  as 
holidays,  vacations,  and  sick  leave  shall  be 
included  in  the  normal  work  week  for 
purposes  of  computing  uncompensated 
overtime  hours. 

Effectii-e  hourly  rate  is  the  rate  which 
results  from  multiplying  the  hourly  rate  for 
a  40-hour  work  week  by  40.  and  then 
dividing  by  the  proposed  hours  per  week.  For 
example.  45  hours  proposed  on  a  40-hour 
work  week  basis  at  $20.00  per  hour  would  be 
converted  to  an  effective  hourly  rate  of 
Si 7.78  per  hour  [[S20.00  x  40)  divided  by  45 
=  517.78.1 

(b)  For  any  hours  proposed  against  which 
an  effective  hourly  rate  is  applied,  the  Offeror 
shall  identify  in  its  proposal  the  hours  in 
excess  of  an  average  of  40  hours  per  week. 

at  the  same  level  of  detail  as  compensated 
hours,  and  the  effective  hourly  rate,  whether 
at  the  prime  or  subcontract  level.  This 
includes  uncompensated  overtime  hours  that 
arc  in  indirect  cost  pools  for  personnel  whose 
regular  hours  are  normally  charged  direct. 
The  proposal  shall  include  the  rationale  and 
methodology  used  to  estimate  the  proposed 
amount  of  uncompensated  overtime. 

(c)  The  Offeror's  accounting  practices  used 
to  estimate  uncompensated  overtime  must  be 
consistent  with  its  cost  accounting  practices 
used  to  accumulate  and  report 
uncompensated  overtime  hours 

(d)  Proposals  which  include  unrealistically 
low  labor  rates,  or  which  do  not  otherwise 
demonstrate  cost  realism,  will  be  considered 
in  a  technical  and  cost  risk  assessment  and 
evaluated  for  award  in  accordance  with  that 
assessment. 
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(e)  The  Offeror  shall  include  with  its 
proposal  a  copy  of  its  policy  addressing 
uncompensated  overtime,  including  a 
description  of  the  timekeeping  and 


accounting  systems  used  to  record  all  hours 
worked  by  FLSA-exempi  employees,  and  the 
historical  basis  for  the  uncomjjensated 
overtime  hours  proposed. 


(End  of  provision) 

!FR  Ekx;   94-4616  Filed  3-l-»4.  8.45  ami 
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proposed  rules  that  are  applicable  to  the 
public  Notices  of  heannqs  arxi  investigations, 
comnifiee  meetings,  agency  decisions  and 
oilings,  delegations  of  authority,  filing  of 
petrtions  arc)  app*ications  and  agency 
statements  of  organization  and  functions  are 
e«amp(es  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eldorado  National  Forest  Land  and 
Resource  Management  Plan;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  resource 
management  activities,  including 
biomass  removal,  timber  harvest, 
fuelbreak  construction  and  wildlife 
habitat  improvement  work  on  the  Whale 
Rock  Forest  Health  Multi-resource 
Project,  involving  a  total  planning  area 
size  of  about  4,500  acres  on  the  Pacific 
Ranger  District  of  the  Eldorado  National 
Forest.  The  agency  invites  written 
conm:ents  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  also  gives 
notice  oHhe  full  environmental  analysis 
and  decisionmaking  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analvsis  must  be  re<.eived  by 
April  4,  1994. 

ADDRESSES:  Submit  written  comments 
and  si;g'4estions  concerning  the  scope  of 
the  analysis  to  Marie  Kennedy, 
A^isistant  Silviculturist,  Pncific  Ranger 
Sfifion.  Pollock  Pines,  California, 
ft'rzf). 

FOR  FURTHER  INFORMAT'ON  CONTACT: 
Quesitons  about  the  p.-oposed  action 
and  EIS  should  he  directed  (o  Marie 
Kennedy.  Assistant  Silviculturist, 
Pacific  Ranger  Station,  Pollock  Pines, 
California,  95726,  phone  91f)-644-2349. 
SUPPLEMENTARY  INFORMATION:  The 
Fidorado  National  Forest  Land  and 
Resource  Management  Plan  was 
completed  in  January  1989.  The  Whale 


Rock  Forest  Health  Multi-resource 
Project  EIS  will  tier  to  the  approved    . 
Eldorado  National  Forest  Land  and 
Resource  Management  Plan.  Most  of  the 
land  in  the  analysis  area  is  identified  in 
the  approved  Plan  as  having  a  general 
management  direction  of  timber 
management. 

There  are  no  known  permits  or 
licenses  required  to  implement  the 
proposed  action. 

In  preparing  the  EIS.  the  Forest 
Service  will  identify  and  consider  a 
range  of  alternatives  for  this  project.  The 
proposed  alternatives  will  include  the 
following  tentative  alternative  themes: 

1.  No  Action 

2.  Forest  Health — timber  product, 
including  biomass,  management 
emphasis 

3.  Forest  Health — wildlife  management 
emphasis 

4.  Forest  Health — fuels  management 
emphasis 

5.  Forest  Health — multiple  use 
management  emphasis. 

These  alternatives  will  consider 
varying  levels  and  distribution  of 
vegetation  manipulation,  timber  harvest 
and  fuels  management.  No  new 
specified  road  construction  is 
anticipated.  Road  reconstruction  needs 
will  include  drainage  work,  clearing -and 
minor  realignment.  The  amount  of  road 
reconstruction  necessary  for  this  project 
will  vary  between  alternatives.  Harvest 
prescriptions  will  include  understory 
removal  of  both  merchantable  and  sub- 
merchantable  trees,  commercial 
thinning,  and  fuelbreak  construction 
guidelines.  All  harvest  prescriptions 
will  conform  with  the  California 
Spotted  Owl  Sierran  Province  Interim 
Guidelines  Environmental  Assessment 
and  Decision  Notice.  Adaptive 
management  strategies  for  the  Spotted 
Owl  may  be  included  under  certain 
alternatives  where  benefits  to  the 
spotted  owl  can  be  shown,  that  is, 
wildlife  habitat  activities  or  fuel 
management  activities  that  are  designed 
to  better  maintain  future  management 
options  of  the  spotted  owl  by  improving 
or  retaining  stand  components  most  at 
risk. 

Volume  estimates  of  timber  to  be 
harvested  range  from  0  to  10  mmbf  of 
commercial  sawlimber.  Biomass 
estimates  range  from  0  to  30,000  tons. 
These  estimates  will  be  dependent  on 
which  alternative  is  chosen. 


Preliminary  issues  that  have  been 
identified  during  the  internal  scoping 
process  include: 

1.  The  potential  for  cumulative 
watershed  effects  within  the  project 
area. 

2.  The  selection  and  application  of 
adaptive  management  strategies  to 
best  achieve  the  habitat  needs  of  the 
spotted  owl. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7) 

The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  federal,  state,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS.  The 
scoping  process  includes: 

1 .  Defining  the  scope  of  the  analysis  and 
nature  of  the  decision  to  be  made. 

2.  Idenfifving  the  issues  and 
determining  the  significant  issues  for 
consideration  and  analysis  within  the 
EIS. 

3.  Defining  the  proper  interdisciplinary 
team  make-up. 

4.  Determining  the  effective  use  of  time 
and  money  in  conducting  the 
analysis. 

5.  Identifv'ing  potential  environmental, 
technical,  and  social  impacts  of  the 
EIS  and  alternatives. 

6.  Determining  potential  cooperating 
agencies. 

7.  Identifv'ing  groups  or  individuals 
interested  or  affected  by  the  decision. 
Robert  Harris.  Acting  Forest 

Supervisor.  Eldorado  National  Forest,  is 
the  responsible  official. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June  1994.  .At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  4,';  days  from  the  date  that  EPA's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Senice  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
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meaningful  and  alerts  an  agency  to  the 
reviewers's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
XBDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage,  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Ser\'ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impaci  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  .^ct  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  prearing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  October  1994.  In  the  final  EIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  and  responses  received 
(40  CFR  1503.4).  The  responsible 
official  will  considered  the  comments, 
responses,  and  enviommental 
consequences  discussed  in  the  draft  EIS; 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  project.  The  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
pursuant  to  36  CFR  part  215. 

Dated;  February  23, 1994. 
Robert  Harris, 

Acting  Forest  Supervisor,  Eldorado  National 

Forest. 

[FR  Doc.  94-4684  Filed  3-1-94;  8:45  am) 

BILUNO  COOe  )410-11-M 


Nighthawk  Timber  Sale 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Withdrawal  notice  for  an 
environmental  impact  statement. 

SUMMARY:  The  notice  of  intent  to 
prepare  an  environmental  impact 
statement  for  the  Nighthawk  Timber 
Sale  has  been  withdrawn  and  no  further 
analysis  will  occur  on  this  proposed 
timber  sale  until  the  completion  of  the 
Medicine  Bow  National  Forest  Land  and 
Resource  Management  Plan  revision, 
tentatively  scheduled  for  early  1995. 

The  analysis  responded  to  a  proposal 
to  har\'est  timber  and  build  roads  in  the 
Singer  Peak  Roadless  Area,  located  on 
the  Brush  Creek/Hayden  Ranger  District, 
Medicine  Bow  National  Forest,  Carbon 
County.  Wyoming.  The  notice  of  intent 
to  prepare  an  environmental  impact 
statement  was  published  in  the  Federal 
Register  on  June  17,  1992  (Volume  57, 
Number  117,  Page  27017  and  27018). 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  concerning  the 
withdrawal  of  the  notice  of  intent  for 
the  Nighthawk  Timber  Sale,  contact 
George  Foley,  NEP.^  Coordinator,  P.O. 
Box  187.  Encampment,  WY  82325,  or 
phone  (307) 327-5481. 

Dated:  February  9.  1994. 
Jerry  E.  Schmidt, 
Forest  Siipenisor 
[FR  Doc.  94-4678  Filed  3-1-94;  8  45  am) 

BILUNO  COOE  3410-11-M 


Strawberry  Gulch  Timber  Sale 

AGENCY:  Forest  Service,  USDA. 
ACTION;  Withdrawal  notice  for  an 
environmental  impact  statement. 

SUMMARY:  The  Strawberry  Gulch  Timber 
Sale  Draft  Environmental  Impact 
Statement  has  been  withdrawn  and  no 
further  analysis  will  occur  on  this 
proposed  timber  sale  until  the 
completion  of  the  Medicine  Bow 
National  Forest  Land  and  Resource 
Management  Plan  revision,  tentatively 
scheduled  for  early  1995. 

The  analysis  responded  to  a  proposal 
to  harvest  timber  and  build  roads  in  the 
Jack  Creek  Roadless  Area,  located  on  the 
Brush  Creek/Hayden  Ranger  District, 
Medicine  Bow  National  Forest,  Carbon 
County,  Wyoming.  The  Notice  of 
Availability  for  the  draft  environmental 
impact  statement  was  published  in  the 
Federal  Register  on  Julv  17,  1992 
(Volume  57,  Number  138,  Page  31713). 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  concerning  the 
withdrawal  of  Strawberry'  Gulch  DEIS, 
contact  George  Foley,  NEPA 
Coordinator.  P.O.  Box  187, 


Encampment,  WY  82325,  or  phone  (307) 
327-5481. 

Dated;  February  9.  1994. 
Jerry  E.  Schmidt, 
Forest  Supervisor. 
[FR  D<x;  94^677  Filed  3-1-94:  8:45  am| 

BILUNG  CODE  3410-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Recreation  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice,  as 
required  by  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.  2J,  of  the 
times  and  location  of  the  next  meeting 
of  the  Recreation  Access  Advisory 
Committee. 

DATES:  The  next  meeting  of  Recreation 
Access  Advisory  Committee  is 
scheduled  for  Friday,  March  18.  1994 
(8:30  a.m. -5  p.m.),  Saturday,  March  19, 
1994  (9  a.m. -4  p.m.),  and  Sunday, 
March  20,  1994  (9  a.m.-ll:30  a.m.).  The 
schedule  of  events  is  as  follows; 

Friday,  March  18, 1994 

8:30  a.m.-9:15  a.m. — Convene  in  Full 

Committee. 
9:15  a.m. -11  a.m. — Play  Area  Settings 

Subcommittee  Report. 
11  a.m. -2:30  p.m. — Subcommittee 

meetings. 
2:30  p.m.-4  p.m. — Convene  in  Full 

Committee/Sports  Facilities 

Subcommittee  Repon. 
4  p.m.-5  p.m. — Public  Comment  Period. 

Saturday,  March  19,  1994 

9  a.m.-9:30  a.m. — Convene  in  Full 

Committee. 
9:30  a.m. -11:15  a.m. — Developed 

Outdoor  Recreation  Facilities  and 

Areas  Subcommittee  Report. 
11:15  a.m. -12:30  p.m. — Recreational 

Boating  and  Fishing  Subcommittee 

Report. 
1:30  p.m. -3  p.m. — Amusement  Parks 

Subcommittee  Report. 
3  p.m. — 4  p.m. — Public  Comment 

Period. 

Sunday,  March  20, 1994 

9  a.m.-10:30  a.m. — Golf  Subcommittee 

Report. 
10:30  a.m. -11:30  a.m.— Public  Comment 

Period. 
ADDRESSES:  The  meeting  will  be  held  ai 
800  North  Capital  Street.  NW., 
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Washington.  DC  in  the  Maritime 
Conp.mission  Hearing  Room  on  the  first 
floor  of  the  building.  The  accessible 
entrance  is  on  llie  H  Street  side  of  the 
building.  Building  security  requires  a 
list  of  members  of  the  public  wishing  to 
attend  the  meeting.  Please  call  the 
Access  Board  in  advance  and  leave  your 
name  on  voice  mail  ext.  6801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pegg>  H.  Greenwell.  Office  of  Technical 
and  Information  Ser\ices.  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street.  N\V..  suite  1000. 
Washington.  DC  20004-1  111. 
Telephone  number  (202)  272-5434  ext. 
34.  (Voice);  (202)  272-5449  (TTY). 
These  are  not  toll  free  numbers.  This 
document  is  available  in  acces.sible 
formats  (cassette  tape,  braille,  large 
[irir.t.  or  computer  di.sc)  upon  request. 

SUPPLEMENTARY  INFORMATION:  The 
Access  Board  established  a  Recreation 
Access  Advisory'  Committee  to  provide 
advice  on  issues  related  to  making 
recreational  facilities  and  outdoor 
developed  areas  readily  accessible  to 
and  u.sable  by  individuals  with 
disabilities.  This  advice  will  be  used  by 
the  Access  Board  to  develop 
accessibility  gviidelines  under  the 
Americans  with  Disabilities  Act  of  1990 
and  the  Architectural  Barriers  Act  of 
1968  for  newly  constructed  and  altered 
recreational  facilities  and  outdoor 
developed  areas.  The  advisory 
committee  is  composed  of  owners  and 
operators  of  various  recreational 
facilities;  persons  who  design 
recreational  facilities  or  manufacture 
related  equipment;  Federal.  State  and 
local  government  officials  responsible 
for  parks  and  other  outdoor  developed 
areas:  and  individuals  with  disabilities 
and  organizations  representing  the 
interests  of  such  persons. 

The  Recreation  Access  Advisory 
Committee  has  form.ed  subcommittees 
to  assist  in  its  work.  The  subcommittees 
include:  Amusement  Parks;  Golf;  Play 
Area  Settings;  Recreational  Boating  and 
Fishing;  Developed  Outdoor  Recreation 
Facilities  and  Areas;  and  Sports 
Facilities.  Subcommittee  meetings  will 
be  held  on  Friday,  March  18.  1994  (11 
am. -2:30  p.m.)  and  at  other  scheduled 
dates  The  public  is  encouraged  to 
attend  subcommittee  meetings  and  to 
provide  input  in  the  form  of  written 
material.  Information  about  these 
subcommittees  can  be  obtained  from 
Peggy  Greenwell  at  the  address 
indicated  at  the  beginning  of  this  notice. 

This  meeting  is  open  to  the  public 
and  meeting  sites  will  be  accessible  to 
individuals  with  disabilities.  Sign 
language  interpreters  and  assistive 


listening  systems  will  be  available  for 

individuals  with  hearing  impairments. 

Lawrence  W.  Roffee, 

Executii-e  Director 

|FR  Doc.  94-4729  Filed  3-1-94;  8:45  am) 

BILLING  CODE  B1S0-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-807] 

Ceiling  Fans  From  the  People's 
Republic  of  China:  Notice  of  Court 
Decision;  Exclusion  From  the 
Application  of  the  Antidumping  Duty 
Order,  in  Part;  Termination  of 
Administrative  Reviews;  and  Amended 
Final  Determination  and  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to 
amended  final  determination  of  sales  at 
less-than-fair-value.  exclusion  from  the 
application  of  the  amended 
antidumping  duty  order,  and 
termination  of  administrative  reviews  in 
accordance  with  decision  upon  remand. 

SUMMARY:  On  January  5,  1994,  the 
United  States  Court  of  International 
Trade  ("CIT")  affirmed  the  Department's 
May  14.  1993,  remand  determination 
without  comment.  See  CEC  Electrical 
Manufacturing  (Int'l)  Company  Ltd.  v. 
United  States.  Slip  Op.  94-2  (CIT 
January  5. 1994).  The  remand  resulted 
in  a  finding  of  a  de  minimis  margin  for 
CEC  Electrical  Manufacturing 
(International)  Company.  Ltd. /CEC 
Industries  (Shenzhen)  Ltd. /CEC  (USA) 
Texas  Group,  Inc.  ("CEC")  and. 
consequently,  a  negative  determination 
of  sales  at  less  than  fair  value  for  the 
investigation  of  CEC.  Therefore.  CEC  is 
excluded  from  the  application  of  the 
antidumping  duty  order  on  ceiling  fans 
from  the  People's  Republic  of  China 
("PRC").  Because  CEC  is  excluded  from 
the  application  of  the  antidumping  duty 
order,  we  are  also  terminating  both 
ongoing  administrative  reviews  with 
respect  to  CEC.  In  addition,  the 
exclusion  of  CEC  results  in  a  change  in 
the  all  others  rate. 

EFFECTIVE  DATE:  January  15.  1994.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Ieffer>'  B.  Denning  or  Stephen  Alley. 
Office  of  Antidumping  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-4194  or 
(202)  482-5288,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Background: 

On  June  5.  1991.  the  Department 
published  its  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  From  the  People's  Republic  of 
China  (56  FR  25664).  In  that 
determination,  the  Department  found 
CECs  weighted-average  dumping  margin 
for  the  ceiling  fans  cla.ss  or  kind  of 
merchandise  to  be  0.37  percent,  de 
minimis.  (CEC  was  not  identified  as  a 
producer  or  exporter  of  products  within 
the  oscillating  fans  class  or  kind  cf 
merchandise.)  However,  in  ine  final 
determination  the  Department  found 
CECs  weighted-average  dumping 
margin  for  the  ceiling  fans  to  be  2.70 
percent.  See  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  From 
the  People's  Republic  of  China.  56  FR 
55271  (October  25. 1991).  Consequently, 
we  instructed  the  U.S.  Customs  Service 
to  begin  suspension  of  liquidation  of  all 
entries  of  ceiling  fans  manufactured  by 
CEC  entered  into  U.S.  Customs  territory 
on  or  after  Odober  25.  1991 .  the  date  of 
publication  of  the  final  determination. 
On  December  9,  1991.  the  Department 
published  an  amendment  to  its  final 
determinations,  and  antidumping  duty 
orders  in  this  proceeding.  See 
Antidumping  Duty  Orders  and 
Amendments  to  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  From 
the  People's  Republic  of  China,  56  FR 
64240  (December  9.  1991)  ("Fans  LTFV 
Final  and  Order "). 

CEC  instituted  an  action  at  the  CIT 
challenging  the  Department's  final  less- 
than-fair-value  determination.'  See  CEC 
Electrical  Manufacturing  (Int'l) 
Company  Ltd  v.  United  States,  Court 
No.  92-01-0014  (-CECElectrico]-].  On 
December  7.  1992.  the  Department  filed 
a  motion  before  the  CIT  for  voluntary- 
remand  in  CEC  Electrical,  and  on 
December  8.  1992.  the  CIT  granted  the 
Department's  request.  Pursuant  to  the 
court's  order  granting  voluntary  remand, 
on  May  14.  1993,  the  Department 
presented  to  the  court  the  Ewal  Results 
of  Redetermination  Pursuant  To  Grant 


'  A  second  respondent  involved  in  the  original 
investigation.  Holmes/Esteem,  instituted  a  separate 
challenge  before  the  QT  challenging  the 
Department's  final  determination.  Holmes  Products 
Corp.  &  Esteem  Industries.  Ltd  v.  United  States, 
Court  No.  91-12-00906.  That  action  has  been 
resolved.  See  Oscillating  Fans  from  the  People's 
Bepublic  of  China  Notice  of  Court  Decision. 
Petroactive  Bevocotwn  of  Antidumping  Duty  Order, 
and  Termination  of  Administratiw  HevTen-.  58  FR 
30026  (May  25.  1993).  As  a  result  of  the 
Departments  May  25.  1993,  action,  the  scope  of 
these  proceedings  has  been  reduced  to  a  single  class 
or  kind  of  merchandise:  ceiling  fans. 
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Of  Voluntary  Remand:  CEC  Electrical 
Manufacturing  Company  Ltd.  v.  United 
States  ("Voluntary  Remand"). 

In  that  remand  redetermination,  the 
IDepartment  considered  four  issues 
raised  by  CEC.  These  were: 

1.  Double-counting  of  certain  inputs  in 
the  dovs-nrod  assembly; 

2.  Etouble-counting  of  the  raw  material 
input  in  the  paddle  brackets; 

3.  Misreported  price  of  a  specific  input 
for  one  fan  model;  and 

4.  The  Department's  use  of  surrogate 
equivalents  for  certain  inputs. 
Regarding  issues  one  and  two,  the 

Department  determined  that  double- 
counting  had  occurred  in  both  instances 
in  the  Fans  LTFV Final  and  Order.  For 
the  remand  redetermination  we 
eliminated  ail  such  double-counting. 
Regarding  issue  three,  we  corrected  the 
misreported  price.  Finally,  issue  four 
involves  CEC's  challenge  of  certain 
applications  of  surrogate  data  in  valuing 
factors  of  production.  CEC  claimed  that 
the  Department  is  required  to  adjust 
surrogate  data  for  such  factors  as:  the 
number  of  fan  blades;  the  size  of  the  fan; 
and  variations  in  packing  materials.  In 
the  remand  redetermination  we  rejected 
CEC's  arguments.  The  basis  for  our 
rejection  is  that  section  773(c)(1)  of  the 
Act  provides  for  valuation  of  factors  of 
production  on  the  "best  available 
information"  from  an  appropriate 
surrogate  country,  not  on  the  basis  of 
perfectly  conforming  information. 
Therefore,  we  maintained  that  we  were 
not  required  to  make  the  adjustments 
CEC  requested.  The  Department's 
redetermination  on  remand  was 
affirmed  by  the  CIT  on  January  5,  1994. 
See  CEC  Electrical  Manufacturing  (Int'lj 
Company  Ltd.  v.  United  States,  Slip  Op. 
94-2  (OT  January  5, 1994). 
As  a  result  of  these  three 
modifications  to  our  antidumping  duty 
calculations,  the  final  weighted-average 
dumping  margin  for  CEC  is  0.37 
percent,  and  is,  therefore,  de  minimis. 
pursuant  to  section  353.6(a)  of  the 
Department's  regulations.  Consequently, 
our  final  less-than-fair-value 
determination  for  CEC  is  negative. 

Exclusion  From  the  Application  of  the 
Antidumping  Duty  Order,  in  Part 

Pursuant  to  section  735(c)(2)  of  the 
Act  and  19  CFR  353.21(c),  we  are 
excluding  CEC  from  the  application  of 
the  antidumping  duty  order  on  imports 
of  ceiling  fans.  However,  if  the 
Department  has  reasonable  cause  to 
believe  or  susjsect  at  any  time  during  the 
existence  of  the  antidumping  duty  order 
that  CEC  has  sold  or  is  likely  to  sell  the 
subject  merchandise  to  the  United 
States  at  less  than  its  foreign  market 


value,  the  Department  may  institute  an 
administrative  review  of  CEC  under 
section  751(b)  of  the  Tariff  Act  of  1930. 
as  amended. 

Because  CEC  obtained  an  injunction 
during  the  court  proceeding,  the 
effective  date  of  the  exclusion  is 
retroactive  to  October  25,  1991,  the 
publication  date  of  the  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  From  the  People's  Republic  of 
China,  and  the  date  we  began 
suspension  of  liquidation  for  entries  of 
CEC  ceiling  fans  from  the  PRC. 

Termination  of  Administrative  Reviews 

Since  publication  of  the  Fans  LTFV 
Final  and  Order,  the  Department  has 
initiated,  pursuant  to  section  751  of  the 
Act.  first  and  second  administrative 
reviews  of  the  antidumping  duty  order. 
Those  re\iews  are  investigating  imports 
of  subject  merchandise  during  the 
respective  review  periods  by  CEC  (as 
well  as  other  producers).  (See  our 
published  notices  of  initiation  of 
administrative  reviews.  58  FR  11026 
(February  23,  1993)  and  59  FR  2593 
(January  18.  1994),  respectively.) 
Because  we  are  retroactively  excluding 
CEC  from  the  application  of  this 
antidumping  duty  order,  we  are  also 
hereby  terminating  both  administrative 
reviews  with  regard  to  imports  by  CEC. 

Termination  of  Suspension  of 
Liquidation 

Pursuant  to  section  516(e)(2)  of  the 
Act.  the  Department  will  instruct  the 
U.S.  Customs  Service  to  terminate  the 
suspension  of  Hquidation  of  ceiling  fans 
from  the  PRC,  entered  or  withdrawn  for 
consumption  on  or  after  October  25. 
1991.  by  CEC  and  to  proceed  with 
liquidation  of  the  subject  merchandise, 
which  entered  the  United  States  on  or 
after  that  date  without  regard  to 
antidumping  duties.  Additionally,  the 
Department  will  instruct  U.S.  Customs 
Service  to  release  any  bond  or  other 
security  with  respect  to  entries  of 
subject  merchandise,  pursuant  to 
section  735(c)(3)(B)  of  the  Act. 

Change  in  All  Others  Rate 

The  exclusion  of  CEC  changes  the  all 
others  antidumping  rate  from  2.05  to 
1.65  percent,  which  is  the  rate  of  the 
only  remaining  company  from  the 
investigation  (Wing  Tat  Electric 
Manufacturing  Co..  Ltd. /China  Miles 
Co..  Ltd.)  with  a  margin  above  de 
minimis.  The  Department  will  instruct 
the  US.  Customs  Service  to  begin 
collecting  antidumping  duty  deposits 
equal  to  1.65  percent  of  the  entered 
value  of  the  subject  merchandise  from 


all  other  producers/exporters,  effective 
Januar>'  15. 1994. 

Dated:  February  23.  1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  94-4773  Filed  3-1-94;  8:45  am] 

BILUNG  CODE  351(M}S-P 

[A-688-829] 

Notice  of  Antidumping  Duty  Order; 
Defrost  Timers  From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok.  Office  of  Antidumping 
Duty  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N\V..  Washington.  DC.  20230; 
telephone  (202)  482-4162. 

Scope  of  Order 

For  purposes  of  this  investigation, 
defrost  timers  are  electro-mechanical 
and  electronic  defrost  timers  for 
residential  refrigerators.  Electro- 
mechanical defrost  timers  are  comprised 
of  several  components  that  make  or 
break  electric  circuits  by  activating  two 
sets  of  electrical  contact  points — one  to 
disconnect  the  compressor  (the  cooling 
mechanism)  and  the  other  to  connect 
the  defrost  heater.  The  articles  are 
equipped  with  a  synchronous  or 
subsynchronous  motor.  The  defrost 
timer  disconnects  the  compressor  by 
opening  an  electrical  circuit  after  the 
compressor  itself  has  run  for  a  length  of 
time  predetermined  by  the  manufacturer 
depending  on  the  specifications  of  the 
model.  Upon  completion  of  the 
compressor  run  cycle  ('and 
simultaneously  wi\h  the  compressor's 
disconnection)  the  defrost  heater  is 
activated  and  runs  for  a  preset  time 
(again  depending  on  the  model),  as 
predetermined  by  the  manufacturer. 
Electronic  defrost  timers  have  a  similar 
function  but  operate  with  greater 
efficiency.  This  is  because  a 
microprocessor  in  the  device  uses 
information  gathered  during  the  defrost 
cycle  to  adjust  the  compressor  run  time. 
This  system  defrosts  only  when  needed, 
thereby  improving  the  efficiency  of  the 
refrigerator. 

The  defrost  timers  subject  to  this 
investigation  are  currently  classifiable 
under  subheading  9107.00.4000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
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written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Antidumping  Duty  Order 

On  February  22.  1994,  the 
International  Trade  Commission 
notified  the  Department,  in  accordance 
with  section  735(d)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  that  imports 
of  defrost  timers  from  Japan  materially 
injure  the  U.S.  industry'.  Therefore,  in 
accordance  with  section  736  of  the  Act, 
the  Department  will  direct  Customs 
officers  to  assess,  upon  further  advice  by 
the  administering  authority  pursuant  to 
section  736(d)(1)  of  the  Act. 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  defrost  timers 
from  Japan.  These  antidumping  duties 
will  be  assessed  on  all  unliquidated 
entries  of  defrost  timers  from  Japan 
entered,  or  withdrav\-n  from  warehouse, 
for  consumption  on  or  after  August  24, 
1993.  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (58  FR 
44655).  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  Custom  officers  must  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties,  the 
following  cash  deposits  for  the  subject 
merchandise; 


Manufacturer'producer/exporter 

Weight- 
ed-aver- 
age 
margin 
percent- 
age 

Sankyo    Seiki    Manufacturing    Co. 
Ltd   

8367 

All  others  

83.67 

This  notice  constitutes  the 
antidumping  duty  order  for  defrost 
timers  from  Japan,  pursuant  to  section 
736(a)  of  the  .^ct.  Interested  parties  may 
contact  the  Central  Records  Unit,  room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  Lhe  Act  and  19 
CFR  353.21. 

D,:U;\  FHbruar>'  23. 1994. 
Ios«ph  A.  Spetrini 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-^735  Filed  3-1-94;  8:45  am) 

BILUNQ  COOC  3910-OS-P 


[A-688-810) 

Mechanical  Transfer  Presses  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  18. 1993,  the 
Department  of  Commerce  pubUshed  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  mechanical  transfer  presses  from 
Japan.  The  review  covers  four 
manufacturers/exporters  of  subject 
merchandise  to  the  United  States  and 
the  period  February  1, 1992.  through 
January  31,  1993.  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results.  We  received 
comments  from  the  petitioner  and  two 
respondents.  Based  on  our  analysis,  we 
have  changed  the  final  results  frora 
those  presented  in  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  March  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  482^733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  18, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  60843)  the  preliminary 
results  of  the  third  administrative 
review  of  the  antidumping  duty  order 
on  mechanical  transfer  presses  (MTPs) 
from  Japan  (55  FR  5642,  February  16, 
1990).  The  Department  has  now 
completed  the  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  term  "mechanical  transfer 
presses"  refers  to  automatic  metal- 
forming  machine  tools  with  multiple  die 
stations  in  which  the  workpiece  is 
moved  from  station  to  station  by  a 


transfer  mechanism  designed  as  an 
integral  part  of  the  press  and 
synchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled  or  unassembled. 
This  review  covers  four  manufacturer/ 
exporters  of  MTPs  from  Japan  entered 
into  the  United  States  during  the  period 
February  1,  1992,  through  January  31, 
1993.  This  review  does  not  cover  spare 
and  replacement  parts  and  accessories, 
which  were  determined  to  be  outside 
the  scope  of  the  order.  See  "Final  Scope 
Ruling  on  Spare  and  Replacement 
Parts."  U.S.  Department  of  Commerce, 
March  20,  1992.  On  November  23,  1993, 
the  Department  determined  that  Aida's 
FMX  series  cold  forging  press  is  within 
the  scope  of  the  order.  See  "Final  Scope 
Ruling — Antidumping  Duty  Order  on 
Mechanical  Transfer  Presses  from  Japan; 
Aida  Engineering,  Ltd.,"  U.S. 
Department  of  Commerce,  November  23, 
1993.  We  have  included  the  FMX  press 
in  our  analysis  for  these  final  results. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  resuhs  of  review,  as 
provided  by  19  CFR  353.38.  We 
received  comments  from  the  petitioner. 
Verson  Division  of  Allied  Products 
Corp.,  and  two  respondents,  Aida 
Engineering,  Ltd.  (Aida),  and  Komatsu 
Ltd.  (Komatsu). 

Comment  1:  The  petitioner  argues  that 
the  Department  should  have  used  an 
exchange  rate  based  on  either  the  date 
of  shipment  or  the  date  of  entry,  instead 
of  employing  the  exchange  rate  in  effect 
on  the  date  of  sale  to  the  United  States, 
because  of  the  extended  dme  between 
the  sale  and  shipment  of  MTPs,  and  the 
appreciation  of  the  yen  against  the 
dollar  during  the  review  period. 

Aida  and  Komatsu  state  that  the 
Department  correctly  employed  the 
exchange  rate  in  effect  on  the  date  of  the 
U.S.  sale,  according  to  the  Department's 
regulations,  19  CFR  353.60,  353.46, 
353.49  and  353.50. 

Department's  Position:  We  agree  with 
respondents  that  we  have  properly 
employed  the  exchange  rate  that  was  in 
effect  on  the  date  the  merchandise  was 
sold  to  the  United  States.  According  to 
our  regulations  and  long-standing 
practice,  when  the  U.S.  price  is  based 
on  purchase  price  and  the  foreign 
market  value  (FMV)  is  based  on 
constructed  value  (CV),  the  conversion 
of  currency  is  directly  tied  to  the  date 
the  merchandise  is  sold  for  exportation 
to  the  United  States.  See  19  CFR  353.60 
and  19CFR353.50fb)(l). 
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Comment  2:  Aida  states  that  it  is 
reserving  the  right  to  challenge  the 
Department's  inclusion  of  the  FMX 
press  within  the  scope  of  the  order  and 
within  the  final  results  of  this  review. 

The  petitioner  claims  that  the 
Department  should  include  home 
market  and  U.S.  sales  of  Aida's  FMX 
press  and  its  optional  transfer  unit  in  its 
analysis  for  these  final  results,  because 
the  Department  has  determined  that  the 
FMX  press  is  within  the  scope  of  the 
order 

Department's  Position:  We  agree  with 
petitioner.  We  did  not  include  the  FMX 
press  in  our  preliminan,-  results  of 
review,  but  stated  we  would  do  so  in 
our  final  results  if  an  affirmative  scope 
determination  were  made  by  that  time. 
On  November  23. 1993.  the  Department 
determined  that  Aida's  FMX  cold 
forging  press  is  within  the  scope  of  the 
antidumping  duty  order  on  MTPs.  See 
"Final  Scope  Ruling — Antidumping 
Duty  Order  on  Mechanical  Transfer 
Presses  from  Japan:  Aida  Engineering. 
Ltd.,"  U.S.  Department  of  Commerce. 
November  23.  1993.  We  verified  the 
sales  and  CV  data  Aida  submitted  with 
respect  to  the  FMX  press  sold  in  the 
United  States  during  the  review  period, 
and  have  included  this  sale  in  our  final 
analysis. 

Comment  3:  Aida  states  that, 
subsequent  to  verification,  it  analyzed 
the  year-end  warranty  cost  adjustments 
discovered  at  verification,  and 
concluded  that  only  a  portion  thereof 
should  be  allocated  to  warranty  cost.  In 
its  case  brief.  Aida  presents  a 
recalculation  of  the  warranty  expense 
factor,  and  asks  that  the  Department  use 
this  revised  factor  to  calculate  warranty 
costs  for  the  final  results. 

Department's  Position:  At  verification, 
the  Department  discovered  that  Aida's 
records  indicated  an  amount  for 
additional  warrar.ty  costs  that  Aida  had 
not  reported.  At  that  time,  Aida  claimed 
that  these  costs  were  related  to  non- 
subject  merchandise,  but  was  unable  to 
satisfactorily  document  this  position. 
See  sales  verification  report  dated 
October  19. 1993.  page  13. 

According  to  19  CFR  353.31(a)(l)(ii). 
the  time  limit  for  submitting  factual 
information  in  an  administrative  review 
is  not  later  than  the  earlier  of  the  date 
of  publication  of  the  notice  of 
preliminary  results  of  review  or  180 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  review.  As 
Aida  submitted  its  explanation  of  the 
additional  imreported  warranty 
expenses  and  recalculation  of  the 
warranty  expense  factor  after  the  date  of 
publication  of  the  preliminary  results, 
this  information  was  untimely 
submitted.  Therefore,  we  did  not 


consider  this  information  for  these  final 
results.  As  in  the  preliminary  results  of 
review,  we  used  warranty  costs  as 
adjusted  for  the  additional  costs 
discovered  at  verification. 

Comment  4  Aida  states  that  the 
Department  erred  in  adding  related- 
party  com.Tiissions  on  U.S.  sales  to 
FMV.  and  offsetting  the  commissions  by 
deducting  home  market  indirect  selling 
expenses  up  to  the  amount  of  the 
commissions.  Aida  believes  that  the 
Department  should  have  treated  the 
commissions  as  internal  transfers, 
which  do  not  require  any  adjustment  to 
FMV  or  offsetting  adjustment  for 
indirect  home  market  selling  expenses. 

Department's  Position:  Aida  reported 
commissions  to  a  related  party  that 
varied  directly  with  the  sale  price  of  an 
MTP.  We  verified  the  commissions 
paid,  and  have  no  reason  to  believe  that 
these  directly  related  selling  expenses 
were  not.  in  fact,  in  the  nature  of 
commissions.  The  fact  that  these 
commissions  were  paid  to  a  related 
party  does  not  change  their  nature  as 
commissions.  Therefore,  in  accordance 
with  19  CFR  353.56(a).  we  are  adjusting 
FMV  for  the  differences  in  home  market 
and  U.S.  commissions.  Because  there 
were  commissions  on  both  U.S.  and 
home  market  sales.  19  CFR  353.56(b), 
which  calls  for  an  offset  when  there  are 
commissions  in  one  market  but  not  the 
other,  does  not  apply. 

Commenf  5  The  petitioner  asserts 
that  the  Department  did  not  evaluate  or 
adjust  Aida's  transfer  prices  from  a 
certain  related  party  supplier  for  such 
things  as  direct  materials,  labor,  and/or 
overhead,  as  applicable,  to  reach  a  fully- 
loaded  cost  of  production.  The 
petitioner  further  states  that  the  only 
adjustment  made  to  the  related  party 
inputs  was  an  adjustment  made  by  the 
Department  to  include  the  general  and 
administrative  expense  of  the  related 
supplier. 

Aida  contends  that  it  made  an 
adjustment  for  the  difference  between 
the  transfer  price  of  components 
purchased  from  its  related  party 
supplier  and  the  related  party  supplier's 
cost  of  manufacturing  the  components. 
Aida  acknowledges  that  it  inadvertently 
failed  to  take  into  account  its  related 
party's  processing  cost  variance  and 
general  and  administrative  expense,  but 
notes  that  the  Department  made  an 
adjustment  for  these,  based  on 
verification  findings,  in  its  preliminary 
results. 

Department's  Position:  We  agree  with 
Aida.  The  Department  was  able  to  verify' 
Aida's  adjustment  to  restate  related 
party  inputs  to  fully-loaded  costs. 
Aida's  adjustment  included  direct 
materials,  labor,  and  overhead.  Based  on 


the  Department's  findings  at 
verification,  an  adjustment  was  made  to 
not  only  general  and  administrative 
expenses,  but  also  to  the  related  party's 
processing  variance.  (See  cost 
verification  report  dated  October  22. 
1993.  page  9.) 

Comment  6:  Petitioner  contends  that 
the  Department  failed  to  verify,  but 
should  establish,  whether  transfer  prices 
of  inputs  acquired  by  Aida  from  other 
related  parties  were  at  or  above  cost, 

Aida  states  that  the  only  material 
purchased  for  the  subject  presses  from 
a  related  company,  other  than  those 
from  the  related  party  discussed  in 
Comment  5,  above,  consisted  of  control 
panels  purchased  from  a  partially- 
owTied  subsidiary.  Aida  further  states 
that  the  reasonableness  of  the  transfer 
prices  used  to  determine  the  cost  of 
these  components  was  reviewed  and 
confirmed  at  verification.  With  respect 
to  subcontracted  work,  Aida  states  that, 
with  the  exception  of  the  related  party 
the  Department  verified,  all 
subcontractors  are  unrelated. 

Department's  Position:  We  agree  with 
Aida.  At  verification,  the  Department 
analyzed  all  transactions  with  related 
parties.  Based  on  our  analysis,  we  found 
these  transactions  to  have  been  made  at 
or  above  cost.  (See  cost  verification 
report  dated  October  22,  1993,  page  9.) 

Comment  7:  Komatsu  argues  that  the 
adjustment  that  the  Department  made, 
in  its  preliminary  results,  to  costs  of 
subcontracted  work  performed  by  a 
particular  related-party  supplier,  was 
based  on  a  misunderstanding  regarding 
the  method  used  to  calculate  costs  for 
that  work.  In  fact.  Komatsu  claims,  in 
calculating  the  actual  cost  of  the  related- 
party  inputs,  it  inadvertently  overstated 
the  costs  by  a  specific  profit  percentage. 
Komatsu  contends  that,  given  the  above, 
the  costs  of  the  related-party  inputs 
should  be  reduced  rather  than 
increased. 

Department's  Position:  We  disagree 
with  Komatsu.  Komatsu  did  not  clearly 
demonstrate  at  verification  its  alleged 
overstatement  of  the  actual  costs  of  the 
related-party  inputs  by  a  profit  margin. 
Given  that  the  information  reviewed  at 
verification  indicates  an 
understatement,  rather  than  an 
overstatement,  of  costs,  an  upward 
adjustment  to  the  value  of  these  related- 
party  inputs  for  a  portion  of  the  period 
loss  incurred  by  the  related  party  is 
warranted.  (See  cost  verification  report 
dated  October  25.  1993.  pages  7  and  8.) 

Comment  8:  The  petitioner  asserts 
that  the  Department  should  increase 
Komatsu's  submitted  costs  to  account 
for  losses  incurred  by  certain  other 
related  suppliers  during  the  review 
period.  The  petitioner  notes  that  the 


9960  Federal  Register  /  Vol.  59,  No.  41  /  Wednesday,  March  2,  1994  /  Notices 


Department  failed  to  verify  the  costs  of 
inputs  from  these  suppliers. 

Komatsu  argues  that  the  amount  of 
Komatsu's  purchases  from  those 
suppliers  was  clearly  insignificant,  as 
would  have  been  any  adjustment  the 
Department  might  have  made. 

Department's  Position:  We  agree  with 
Komatsu.  At  verification,  the 
Department  tested  those  related  party 
transactions  that  made  significant 
contributions  to  the  subject 
merchandise.  See  cost  verification 
report  dated  October  25,  1993.  page  7. 
Adjustments  to  costs  for  transactions 
with  other  related  party  suppliers,  even 
if  warranted,  would  not  have 
significantly  affected  the  margin 
analysis. 

Comment  9.  Komatsu  argues  that  the 
Department  should  allow  an  offset  to 
the  general  and  administrative  expenses 
for  the  gains  on  sales  of  plant  assets 
recorded  at  its  head  office,  which  relate 
to  the  company's  general  and 
administrative  activities.  Komatsu  adds 
that  these  gains  should  be  offset  against 
the  company-wide  general  and 
administrative  expenses,  in  addition  to 
the  offset  the  Department  allowed  for 
the  gain  on  sales  of  plant  assets  at  the 
Komatsu  plant. 

Petitioner  argues  that  these  gains  do 
not  appear  to  relate  to  the  production 
operations  for  subject  merchandise,  and 
therefore  should  be  excluded  from  the 
general  and  administrative  expenses 
calculation. 

Department's  Position:  We  agree  with 
the  petitioner.  Ehiring  verification,  the 
respondent  provided  an  exhibit  that 
specifically  identified  the  gains  that 
related  to  the  Komatsu  plant 
manufacturing  the  subject  merchandise. 
(See  cost  verification  exhibit  number 
29.)  No  documentation  or  other  support 
was  provided  to  establish  a  basis  on 
which  to  allow  an  offset  for  the  gains  on 
sales  of  the  other  plant  assets. 

Comment  W:  Aida  states  that  the 
Department  double  counted  an 
adjustment  it  made  to  the  cost  variance 
and  general  and  administrative 
expenses  in  applying  these  adjustments 
to  the  CV  format  for  one  of  the  U.S. 
sales. 

Department's  Position  We  agree  with 
Aida  and  have  corrected  the  adjustment 
to  the  cost  variance  and  general  and 
administrative  expen.ses. 

Comment  11:  Aida  states,  in  its  case 
brief,  that  the  Department  made  certain 
clerical  errors  in  its  calculations,  with 
respect  to  inland  freight,  packing,  credit 
and  warranty. 

Department's  Position:  We  agree,  and 
have  adjusted  our  calculations 
accordingly. 


Final  Results  of  Review 

As  a  result  of  our  review,  the 
Department  has  determined  that  the 
following  margins  exist  for  the  period 
February  1, 1992,  through  January  31, 
1993: 


ManLrfacturer/exporter 


Aida  Engineenng,  Ltd 

Komatsu  Ltd  

Ishikawajima-Harima  Heavy  Ind  - 
Hitacht-Zosen  Corporat)on  


Margin 
(percent) 


3.50 

0.00 

'0.00 

'0.00 


'  No  shipments  during  ttie  period.  Rate  is 
from  the  last  final  results  of  review  tof  the 
company. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  The 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries.  Individual 
differences  between  U.S.  price  and  FMV 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  MTPs 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review  or  the  less  than  fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  the  "all  others"  rate 
established  in  the  final  notice  of  the 
LTFV  investigation  of  this  case,  in 
accordance  with  the  Court  of 
International  Trades  decisions  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal  Mogul  Corporation 
and  the  Tonington  Company  v.  United 
States.  Slip  Op.  93-63.  The  all  others 
rate  is  14.51  percent.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 


under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
oftheTariff  Act  (19U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  February  22,  1994. 
Joseph  A.  Spetriiii, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-1736  Filed  3-1-94;  8:45  am) 

BILUNO  COOe  3S1»-09-P 

[A-68a-814] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration/ 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  from 
one  respondent  and  one  U.S.  producer 
the  Department  of  Commerce  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  (PET  film)  from  Japan.  The 
review  covers  three  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  November 
30.  1990,  through  May  31,  1992.  We 
preliminarily  determine  that  margins 
exist  for  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  EhiBois,  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Comphance, 
International  Trade  Administration, 
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U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-6312/3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  8,  1992,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  (57  FR  24244) 
of  the  antidumping  duty  order  on  PET 
film  (56  FR  25660,  June  5,  1991).  On 
June  30,  1992,  one  respondent.  Toray 
Industries  Inc.  (Toray),  requested  an 
administrative  review  and  one  U.S. 
producer,  Toray  Plastics  America  (TPA) 
(see  Decision  Memorandum  dated 
December  28,  1992,  regarding  Toray's 
status  as  a  producer  in  the  United 
States),  requested  an  administrative 
review  for  two  other  Japanese 
manufacturers/exporters  of  PET  film. 
We  initiated  the  review  on  Toray, 
covering  November  30.  1990,  through 
May  31,  1992,  on  July  22, 1992  (57  FR 
32521)  and  the  reviews  on  Teijin,  Ltd. 
(Teijin)  and  Diafoil  Co.  Ltd.  (Diafoil),  on 
August  26,  1992  (57  FR  38668).  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  all  gauges  of  raw, 
pretreated,  or  primed  PET  film,  whether 
extruded  or  co-extruded.  The  films 
excluded  from  the  scope  of  this  order 
are  metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
performance-enhancing  resin  or 
inorganic  layer  more  than  0.00001 
inches  (0.054  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  three  Japanese 
manufacturers/exporters  of  this 
merchandise  to  the  United  States, 
Toray,  Teijin.  and  Diafoil,  and  the 
period  November  30,  1990,  through  May 
31.  1992. 

Such  or  Similar  Comparisons 

As  stated  in  the  less-than-fair-value 
(LTFV)  investigation,  we  have 
determined  that  the  subject 
merchandise  con.ntitutes  a  single  class  or 


kind  of  merchandise.  Each  company 
had  sufficient  home  market  sales  of  PET 
film  to  unrelated  customers  to  serve  as 
a  basis  for  calculating  foreign  market 
value  (FMV). 

Best  Information  Available 

Diafoil  did  not  respond  to  the 
Department's  questionnaire.  Therefore, 
we  are  using  best  information  available 
for  the  purposes  of  this  review.  As  best 
information  for  Diafoil,  we  preliminarily 
determine  the  dumping  margin  to  be 
14.00  percent,  the  highest  margin 
calculated  in  the  original  investigation. 

United  States  Price 

For  Toray,  we  calculated  the  United 
States  price  based  on  purchase  price  as 
all  U.S.  sales  were  made  to  unrelated 
parties  prior  to  importation  into  the 
United  States,  in  accordance  with 
section  772(b)  of  the  Tariff  Act. 

For  Toray,  we  calculated  purchase 
price  based  on  f.o.b.  Japanese  port  or 
delivered  U.S.  customer  prices.  We 
made  deductions,  where  appropriate, 
for  price  adjustments  (rebates).  We  also 
made  deductions,  where  appropriate, 
for  the  costs  of  foreign  inland  freight, 
containerization,  warehousing,  credit 
expense,  foreign  brokerage  and 
handling,  ocean  freight,  marine 
insurance.  U.S.  duty,  U.S.  brokerage  and 
handling,  and  U.S.  inland  freight  in 
accordance  with  section  772(d)(2)  of  the 
Tariff  Act. 

For  Teijin,  we  calculated  purchase 
price  based  on  f.o.b.  Japanese  port  or 
delivered  US.  customer  prices.  We 
made  deductions,  where  appropriate, 
for  price  adjustments  (rebates).  We  also 
made  deductions,  where  appropriate, 
for  the  costs  of  foreign  inland  freight 
and  insurance,  bank  charges,  foreign 
brokerage  and  handling,  ocean  freight, 
warehousing,  commissions,  credit 
insurance,  indirect  selling  expenses 
(U.S.  and  non-U. S.),  inventory  carrying 
charges,  other  expense,  U.S.  duty, 
harbor  and  U.S.  Customs  user  fees,  U.S. 
brokerage  and  handling,  and  U.S.  inland 
freight  and  insurance  in  accordance 
with  section  772(d)(2)  of  the  Tariff  Act. 

In  addition,  for  both  Toray  and  Teijin, 
we  made  adjustments  for  the  value 
added  tax  applied  in  the  home  market. 
On  October  7.  1993,  the  United  States 
Court  of  International  Trade  (CIT),  in 
Federal-Mogul  Corp.  and  The 
Tonington  Co.  v.  United  States,  Slip  Op. 
93-194  (OT,  October  7,  1993),  rejected 
the  Department's  methodology  for 
calculating  an  addition  to  U.  S.  price 
(USP)  under  section  772(d)(1)(C)  of  the 
Tariff  Act  to  account  for  taxes  that  the 
exporting  country  would  have  assessed 
on  the  merchandise  had  it  been  sold  in 
the  home  market.  The  CTT  held  that  the 


addition  to  USP  under  section 
772(d)(1)(C)  of  the  Tariff  Act  should  be  . 
the  result  of  applying  the  foreign  market 
tax  rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  the  chain 
of  commerce  that  the  foreign  market  tax 
was  applied  to  foreign  market  sales. 
Federal -Mogul.  Slip  Op.  93-194  at  12. 

The  Department  has  changed  its 
methodology  in  accordance  with  the 
Federal -Mogiil  decision.  The 
Department  will  add  to  USP  the  result 
of  multiplying  the  foreign  market  tax 
rate  by  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  The  Department  will  also 
adjust  the  USP  tax  adjustment  and  the 
amount  of  tax  included  in  FMV.  These 
adjustments  will  deduct  the  portions  of 
the  foreign  market  tax  and  the  LTSP  tax 
adjustment  that  are  the  result  of 
expenses  that  are  included  in  the 
foreign  market  price  used  to  calculate 
the  foreign  market  tax  and  are  included 
in  the  United  States  merchandise  price 
used  to  calculate  the  USP  tax 
adjustment  and  that  are  later  deducted 
to  calculate  FMV  and  USP.  These 
adjustments  to  the  amount  of  the  foreign 
market  tax  and  the  USP  tax  adjustment 
are  necessary  to  prevent  our  new 
methodology  for  calculating  the  USP  tax 
adjustment  from  creating  antidumping 
duty  margins  where  no  margins  would 
exist  if  no  taxes  were  levied  upon 
foreign  market  sales. 

This  margin  creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  tax  included  in  the 
price  of  the  foreign  market  merchandise 
and  the  amount  of  the  USP  tax 
adjustment  include  many  expenses  that 
are  later  deducted  when  calculating 
USP  and  FMV.  After  these  deductions 
are  made,  the  amount  of  tax  included  in 
FMV  and  the  USP  tax  adjustment  still 
reflects  the  amounts  of  these  expenses. 
Thus,  a  margin  may  be  created  that  is 
not  dependent  upon  a  difference 
between  USP  and  FMV,  but  is  the  result 
of  the  price  of  the  United  States 
m.erchandise  containing  more  expenses 
that  the  price  of  the  foreign  market 
merchandise  The  Department's  policy  to 
avoid  the  margin  creation  effect  is  in 
accordance  with  the  United  States  Court 
of  Appeals'  holding  that  the  application 
of  the  USP  tax  adjustment  under  section 
772(d)(1)(C)  of  the  Tariff  Act  should  not 
create  an  antidumping  duty  margin  if 
pre-tax  FMV  does  exceed  USP.  Zenith 
Electronics  Corp.  v.  United  States.  988 
F.2d  1573, 1581  (Fed.  Cir.  1993).  In 
addition,  the  CTT  has  specifically  held 
that  an  adjustment  should  be  made  to 
mitigate  the  impact  of  expenses  that  are 
deducted  from  FMV  and  USP  upon  the 
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USP  tax  adjustment  and  the  amount  of 
tax  inchided  in  FMV.  Daewoo 
Electronics  Co..  Ud.  v.  United  States, 
7B09  F.  Siipp.  200,  208  (OT.  1991). 
However,  the  mechanics  of  the 
Department's  adjustment  and  the 
foreign  market  tax  amount  as  described 
abo\"e  are  not  identical  to  those 
s'jvyested  in  Daewoo 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  PET  fiLm  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
(FM\).  we  compared  the  volume  of 
home  market  sales  of  PET  film  to  the 
volume  of  third  country  sales  of  PET 
film,  in  accordance  with  section 
773(a)(1)(B)  of  Tariff  Act.  Each 
respondent  had  a  viable  home  market 
with  respect  to  sales  of  PET  film  made 
during  the  f)eriod  of  review. 

For  Toray,  we  calculated  the  FMV 
based  on  delivered  prices  to  unrelated 
customers  in  the  home  market  We  did 
not  use  related  party  sales  because  the 
prices  to  related  parties  were 
determined  not  to  be  at  arm's  length,  in 
accordance  with  19  CFR  353.45(3).  We 
made  deductions,  where  appropriate, 
for  rebates  and  inland  freight.  We 
deducted  home  market  packing  cost  and 
added  U.S.  packing  costs. 

Pursuant  to  section  353.56.  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  claimed 
warranty  expenses,  post-sale 
warehousing  expenses,  credit  expenses, 
a.nd  credit  Interest  revenue. 

We  made  a  difference-in-merchandise 
adjustment,  where  appropriate,  based 
on  differences  in  the  variable  costs  of 
manufacfura 

For  Teijin.  we  calculated  FMV  based 
on  delivered  prices  to  unrelated  and 
three  related  customers  in  the  home 
market.  These  related  party  sales  were 
determined  to  be  at  arm's  length,  in 
accordance  with  section  353.45(a)  of  our 
repjlations.  We  made  deduaions, 
where  appropriate,  for  rebates,  inland 
freight,  and  insurance.  We  deducted 
home  market  packing  cost  and  added 
U.S.  packing  costs. 

Pursuant  to  19  CFR  353.56,  we  made 
circu.T.stance-of-sale  adjustments,  where 
appropriate,  for  differences  in  post-sale 
warehousing  expenses,  and  credit 
expenses. 

For  both  Toray  and  Teijin.  in  order  to 
simplify  analysis,  we  decided  to  test  the 
home  markets  sales  to  determine 
whether  we  could  use  annua!  FTvWs  as 
a  basis  of  comparison  to  U.S.  sal6s.  To 
determine  whether  a  period  of  review 
(FOR)  weighted-average  price  was 
rr  presentative  of  the  transactions  under 


consideration  we  performed  a  three-step 
test. 

We  first  compared  the  monthly 
weighted-average  home  market  price  for 
each  model  with  the  weighted-average 
POR  price  of  that  model.  We  calculated 
the  proportion  of  each  model's  sales 
whose  POR  weighted-average  price  did 
not  vary  more  than  plus  or  minus  ten 
percent  from  the  monthly  weighted- 
average  prices.  We  did  this  test  for  each 
model.  We  then  co.mpared  the  volume 
of  sales  of  all  models  of  whose  POR 
weighted-average  price  did  not  vary 
more  than  plus  or  minus  ten  percent 
from  the  monthly  weighted-average 
price  from  the  total  volume  of  sales.  If 
the  POR  weighted-average  price  of  at 
least  90  percent  of  sales  did  not  vary 
more  than  plus  or  minus  ten  percent 
from  the  monthly  weighted-average 
price,  we  consider  the  POR  weighted- 
average  price  to  be  representative  of  the 
sales  under  consideration.  Finally,  we 
tested  whether  there  was  any  correlation 
between  fluctuations  in  price  and  lime 
for  each  model.  Where  the  correlation 
was  less  than  0.05  (where  a  coefficient 
approaching  1.0  Indicates  a  direct 
relationship  between  price  and  time), 
we  concluoed  that  there  was  no 
significant  relationship  between  price 
and  time.  Since  home  market  prices  of 
both  companies  passed  all  of  these  tests 
we  used  annual  FMV's  as  a  basis  of 
comparison  for  both  companies. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
November  30, 1990,  through  May  31, 
1992: 


Manufacturef/pfoducer/exportef 

Margin 
(percent) 

Toray  

DiafoJ 

Tet{in  „ 

4.76 

14.00 

5.73 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  a 
disclosure  and/or  a  hearing.  The 
hearing,  if  requested,  will  fake  place  not 
later  than  44  days  after  publii;ation  of 
this  notice.  Persona  interested  in 
attending  the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 


The  Department  will  subsequently 
pubUsh  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  a 
hearing. 

The  Depjartment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  a.nd  foreign  market 
value  may  vary  from  the  percentages 
stated  above,  the  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  review 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act: 

(1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  those  rates 
estabhshed  in  the  final  results  of  this 
review; 

(2)  The  cash  deposit  rate  for  subject 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  in 
the  original  LTFV  investigation  will  be 
based  upon  the  most  recently  published 
rate  in  a  final  result  or  determination  for 
which  the  manufacturer  or  exporter 
received  a  company-specific  rate; 

(3)  The  cash  aeposit  rate  for  subject 
merchandise  exported  by  an  exporter 
not  covered  in  this  review,  a  prior 
review,  or  the  original  investigation,  but 
where  the  manufacturer  of  the 
merchandise  has  been  covered  by  this  or 
a  prior  final  results  or  determination 
will  be  based  uf>on  the  most  recently 
pubhshed  company-specific  rate  for  that 
manufacturer,  and 

(4)  The  cash  deposit  rate  for 
merchandise  exported  by  all  other 
manufacturers  and  exporters  who  are 
not  covered  by  these  or  any  previous 
administrative  review  conducted  by  the 
Department  will  be  the  "all  others"  rate 
established  in  the  LTFV  investigation. 

On  March  25.  1993.  the  Court  of 
International  Trade  (dT).  in  Floral 
Trade  Council  v.  United  Slates,  Slip  Op. 
93-79.  and  Federal-Mogul  Corporation 
v.  United  States,  Slip  Op.  93-83. 
decided  that  once  an  "all  others"  rates 
is  established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
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amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in  the 
proceeding  governed  by  antidumping 
duty  orders. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  6.32  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation  (56  FR  25660,  June  5, 
1991). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  aisessme.n'  of  double 
antidumping  duties. 

This  aaministrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  and  19  CFR  353.22. 

Datpd:  February  22,  1994. 
Joseph  A.  Spelrini, 
Aciing  Assistant  Secretary- for  Import 
Adrninistration. 
!FR  Doc.  94-4775  Filed  ,3-2-94;  8:45  ami 
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[A-5  38-020] 

Titanium  Sponge  From  Japan;  Final 
Results  of  Art.dumping  Cuty 
Admi-iistrative  Review  and  Revocation 
in  Port  of  the  Antidumc  :'!g  Duty  Order 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part  of  the 
antidumping  duty  order. 

SUMMARY:  On  November  30,  1993.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  titanium  sponge  from  Japan  and  its 
intent  to  revoke  the  order  in  part.  We 
have  now  completed  this  review  and 
found  no  dumping  margin  for  Showa 
Denko  K.K.  (Showa)  during  t>-f>  period 
November  1,  1991  to  October  31, 1992. 
We  also  determine  that  Showa  has  met 
tho  requirements  for  revocation. 
EFFECTIVE  DATE:  May  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 


Office  of  Counter\'ailing  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Con.stitution  Avenue  NW.,  Washington. 
DC  20230;  telephone;  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  63.155)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  titanium 
sponge  from  Japan  (49  FR  47,053; 
November  30.  1984).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  unwrought  titanium 
sponge.  Titanium  sponge  is  a  porous, 
brittle  metal  which  has  a  high  strength- 
to-weight  ratio  and  is  highly  ductile.  It 
is  an  intermediate  product  used  to 
prcJ  jce  titanium  ingots,  slabs,  billets, 
plates,  and  sheets.  During  the  review 
period,  such  merchandise  was  classified 
under  subheading  8108.10.50.10  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  number  is  provided  for 
convenience  and  customs  purposes.  The 
wTitten  description  remains  dispositive. 

The  review  covers  one  manuiactus-er/ 
exporter  of  the  subject  merchandise  to 
the  United  States.  Showa,  and  the 
period  November  1, 1991  through 
October  31. 1992. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a 
written  comment  from  the  respondent, 
Showa. 

Comment  1:  Respondent  argues  that 
the  Department  should  use  Showa's 
reported  general  and  administrative 
(G&A)  expenses  in  its  calculation  of 
constructed  value.  Instead,  in  its 
preliminary  results  of  review,  the 
Department  allocated  Showa's,  the 
parent  company,  G&A  costs  to  Showa 
Titanium  (STIC)  based  on  the  ratio  of 
Showa's  equity  ovmership  in  STIC  to 
Showa's  total  equity.  The  respondent 
maintains  that  its  methodology  for 
calculating  G&A  expense  in  tJiis  review 
is  in  accordance  with  its  books  and 
records,  and  is  consistent  with  Showa's 
reporting  in  previous  review  periods. 
Moreover,  in  both  the  fourth  and  fifth 
reviews,  the  Department  specifically 
rejected  petitioner's  arguments  that 
Showa's  reported  G&A  expense  should 


be  recalculated.  However,  should  the 
Department  choose  to  reverse  its 
position  and  reject  Showa's  internal 
allocation  methodology,  it  should 
allocate  Showa's  headquarters  G&A 
based  on  cost  of  goods  sold,  following 
the  Department's  established  allocation 
methodology. 

Department's  Position:  The 
respondent's  submitted  G&A  costs 
included  STlC's  G&A  expenses  and  a 
portion  of  Showa  parent  company  G&A 
•  expenses  allocated  to  STIC  based  on  a 
formula  used  in  its  ordinary  course  of 
business.  As  a  result,  we  recalculated 
constructed  value  utilizing  Showa's 
submitted  G&A  allocation  methodology, 
which  had  no  effect  on  the  margin. 

Final  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  as  discussed  in  the  preliminary 
results  of  this  review,  we  determine  the 
dumping  margin  to  be: 


Manufac- 
turer/ex- 
porter 

Time  period 

Margin 
(percent) 

Showa 

Denko 
K.K. 

11/1/91 -'0/31/92 

Zero  (0). 

Ba.sed  on  information  submitted  by 
Showa  during  this  and  two  previous 
reviews  [See  Final  Fesults  of 
Antidumping  Duty  Administrative 
Fcview  on  Titanium  Sponge  from  Japan 
(58  FR  18,202;  April  8,  1993),  and  Final 
Fesults  of  Antidumping  Duty 
Administrative  Review  on  Titanium 
Sponge  from  Japan  (57  FR  9,688;  March 
20, 1992)),  we  further  detem.ine  that 
Showa  has  met  the  requirements  for 
revocation  set  forth  in  sections  353.25(.i) 
and  353.25(b)  of  the  Department's 
regulations.  Showa  has  demonstrated 
three  consecutive  years  of  sales  at  not 
less  than  foreign  market  value  and  has 
submitted  the  requin-d  certifications. 
On  the  basis  of  no  sales  at  less  than 
foreign  market  value  for  a  period  of 
three  consecutive  years,  an  agreement 
by  Showa  to  immediate  reinstatement  of 
the  order  if  it  should  make  such  sales  in 
the  future,  and  the  lack  of  any 
indication  to  the  contrary,  the 
Department  concludes  that  Showa  is  not 
likely  to  sell  subject  merchandise  at  less 
than  foreign  market  value  in  the  future. 
Therefore,  the  Department  is  revoking 
the  order  with  respect  to  Showa. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  antidumping  duties,  all 
shipments  of  this  merchandise  entered 
by  Showa  on  or  after  November  1.  1991 
and  on  or  before  October  31.  1992.  The 
Department  also  will  instruct  Customs 
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to  terminate  susp«nsion  of  liquidation 
and  to  cease  collecting  cash  deposits 
with  regard  to  Showa. 

Further,  the  following  deposit 
requirement.s  will  be  effective  upon 
publication  of  the  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
75:(a)(l)  of  the  .^ct:  (1)  no  cash  deposit 
will  be  required  for  the  reviewed 
company;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-speciGc  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-lhan-fair-vaiue  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  rwcent  pwriod 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  28.25  percent,  the  "all 
others"  rate  established  m  the  final 
notice  of  LTF\'  investigation  by  the 
Department,  as  amended  (50  FR  32,459, 
.August  12,  1985),  in  accordance  with 
the  decisions  of  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79  (OT  May  25,  1993),  and  Federal- 
Mogul  Corporaticn  v.  United  States. 
Slip  Op.  93-fl3.  (OT  May  25,  1993). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
rvimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
f'ntnes  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
t.^.at  reimbursement  of  antiduinping 
duties  otxurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  a.nd  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
se;.lions  353  22  and  353.25(c)  of  the 
Department's  r*>gulations. 

Dated:  Febniary  23. 1994. 
laseph  \.  Spectrini, 

Acting  AssiiUint  S^'ytary  fcr  Import 

Administration. 

(FH  Doc  <44-4774  Fik-d  3-l-?W;  8:45  ami 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Matenals  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce, 
Washington.  D.C  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4211,  U^.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C 

Docket  Number:  94-010.  Applicant: 
University  of  Utah,  Department  of 
Biology,  Salt  Lake  City,  UT  84112. 
Instrument:  Isotope  Ratio  Mass 
Spectrometer,  Model  MAT  252. 
Manufacturer  Finnigan,  M^\T. 
Germd.ny.  Intended  the:  The  instrument 
will  be  used  for  studies  of  both  plant 
and  animal  tissues  which  involve 
analyses  of  both  whole  tissues  and 
individual  subcellular  components.  In 
addition,  there  will  be  studies  of 
atmospheric  gases  and  soil  water  since 
they  will  affect  the  composition  of  the 
biological  materials  being  analyzed.  The 
instrument  will  also  be  used  for 
educational  purposes  In  biology 
courses.  Application  Accepted  by 
Commissioner  of  Customs:  January  27, 
1994. 

Docket  Number:  94-011.  Applicant: 
Texas  Children's  Hospital,  6621  Fannin, 
Houston,  TX  77030.  Instrument: 
Electron  Microscope,  Model  JEM-1210. 
Manufacturer:  JEOL,  Japan.  Intended 
Use:  "The  instnmient  will  be  used  for 
studies  focusing  on  demonstrating  gene 
products  from  specific  cells, 
identification  of  pathognomonic  lesions 
in  both  human  and  animal  tissues,  and 
evaluation  of  structural  integrity  at  the 
ultrastructural  level  of  the  nervous 
system  in  transgenic  animal  models 
which  express  neurologic  disease 
entitites.  In  addition,  the  instrument 
will  be  used  for  training  in  technical  use 
and  application  of  the  electron 
microscope  in  biomedical  research  of  all 
users  on  an  individual  basis. 
Application  Accepted  by  Commissioner 
of  Customs:  Fehniary  2, 1994. 

Docket  Number:  94-012.  Applicant: 
Texas  A&M  University,  Department  of 
Rangeland  Ecology  and  Management, 
College  Station,  TX  7784:^2126. 


Instrument:  Gas  Isotope  Ratio  Mass 
Spectrometer,  Model  Delta  S. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  The  instrument  wnll  be 
used  to  make  high  precision  (0.2%o) 
measurements  of  >^N/>*N  and  'M^/'^C 
ratios  in  natural  organic  and  inorganic 
materials  as  a  tool  in  the  study  of 
biogeochemistry.  More  specifically,  this 
instrument  will  be  used  to  describe  and 
quantify  pool  sizes  and  flux  rates  of 
carbon  and  nitrogen  in  managed  and 
unmanaged  ecosystems.  Application 
Accepted  by  Commissioner  of  Customs: 
February  3,  1994. 

Docket  Number:  94—013.  Applicant: 
South  Dakota  State  University,  Box 
2207-A,  Brookings,  SD  57007. 
Instrument:  GC  -  Dumas  Ratio  Mass 
Spectrometer.  Model  Europa  20-20. 
Manufacturer:  Europa,  United  Kingdom. 
Intended  Use:  The  instnin^ent  will  be 
used  to  determine  'MI/'-C  and  '-^N/'^N 
ratios  in  plant,  soil,  gas  and  water 
sajnples.  The  instrument  will  also  be 
used  in  graduate  student  training  and 
special  research  topics  for 
undergraduate  students.  The  students 
will  be  trained  in  sample  preparation, 
machine  operation  and  trouble  shooting. 
Application  Accepted  by  Commissioner 
of  Customs:  February  9,  1994. 
Pamela  Woods 

Acting  Director.  Statutory  Import  Programs 
Staff 

|FR  Doc.  94-4734  Fik>d  3-1-94;  8;45  am) 
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National  Institute  of  Standai^s  and 
Technoiogy 

Meeting  of  Reference  Materials 
Producers 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  a  meeting  of  reference 
materials  producers  and  users  for  the 
purpose  of  discussing  means  of 
achieving  traceability  of  environmental 
reference  materials  to  national 
measurement  standards.  This  meeting  is 
being  sponsored  by  the  NIST  and  the 
American  Chemical  Society  on 
Environmental  Improvement  in 
conjunction  with  the  Pittsburgh 
Conference.  Interested  members  of  the 
public  are  invited  to  attend. 

DATES:  The  meeting  will  convene  March 
2.  1994,  at  1. 

location:  The  location  is  the 
McCormmick  Place,  North  Hall,  Room 
L8,  Level  One,  Chicago,  Illinois. 


Federal  Register  /  Vol.  59.  No.  41  /  Wednesday.  March  2.  1994  /  Notices 


9965 


FOR  MORE  INFORMATION  CONTACT: 
Williarr.  Reed,  National  Institute  of 
Standards  and  Technology,  Office  of 
Measurement  Services,  room  B-354, 
Physics  Building,  Gaithersburg, 
Maryland  20«99;  Phone:  (301)  975- 
2011;  Facsimile:  (301)  975-2183. 

Dated  February  24.  1994. 
Samuel  Kramer, 
Associate  Director 
(FRDoc.  94-4670  Filed  3-1-94;  «:45  am) 

BILUNG  CODE  3S10-13-M 


COMMISSION  ON  rMMIGRATION 
REFORM 

Ccmmission  on  Immigratiop  Reform; 
El  Pasc  Heanng 

AGENCY:  \J.S.  Commission  on 

Immigration  Reform. 

ACTION:  Announcement  of  hearing. 

This  notice  announces  a  public 
hearing  of  the  Commission  on 
Immigration  Reform.  The  Commission 
was  established  by  the  Immigration  Act 
of  1990  under  section  141.  The  mandate 
of  the  Commission  is  to  review  and 
evaluate  the  impact  of  U.S.  immigration 
policy  and  transmit  to  the  Congress  a 
report  of  its  findings  and 
recommendations.  The  Commission's 
first  report  to  Congress  is  due  on 
September  30.  1994. 

The  Commission  will  hear  from 
service  agencies,  state  and  local 
officials,  local  businesses,  researchers 
and  other  experts.  The  focus  of  the 
meeting  will  be  the  impact  of 
immigration  on  the  El  Paso  and  border 
region. 

DATES:  March  17, 1994,  1  p.m.  to  5  p.m. 
ADDRESSES:  City  Hall  Council 
Chambers.  Two  Civic  Center  Plaza.  El 
Paso.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Cole  or  Brett  Endres;  Telephone: 
(202) 673-5348. 

Dated:  February  24. 1994. 
Susan  Martin, 
Execu  ti  i-T  Director. 
|FR  Doc.  94-4772  Filed  3-1-94:  8:45  ami 

B.LLINC  COOC  «B20-rr-ti 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices 

ACTION:  Notice. 

k : : 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  .advisory  Group  on 


Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  9  March  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.  2011  Crystal  Drive,  suite 
307,  Arlington,  VA  22202 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat, 
2011  Crystal  Drive,  suite  307,  Arlington. 
Virginia  22202. 

SUPPt-EMENTARY  INFORMATION:  The 
mission  of  the  Advisor}  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  WorVdng  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry ,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended.  (5 
use.  App.  n  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
use.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  Febniary  25.  1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Fprlpm!  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  94-4720  Filed  3-1-94.  8:45  am] 

BILUNG  CODE  SOOO-M-M 

Department  of  the  Navy 

Privacy  Act  of  1974;  Amend  Record 
Systems 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  .^.mend  record  systems. 


summary:  The  Department  of  the  Navy 
proposes  to  amend  six  systems  of 
records  to  its  inventor}  of  record 
systems  subject  to  the  Privacy  .^ct  of 
1974  (5  U.S.C.  552a).  as  amended. 
DATES:  The  amendments  will  be 
effective  on  .^pril  1.  1994.  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 


ADDRESSES:  Send  comments  to  the 
Head,  PA/FOLA  Branch.  Office  of  the 
Chief  of  Naval  Operations  (N09B30). 
2000  Navy  Pentagon.  Washington.  DC 
20350-2000. 

FOR  FURTHER  INFORMATiON  CONTACT:  Mrs. 
Gwendolyn  Ailken  at  (703)  614-2004  or 
DSN  224-2004 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  systems  of 
records  are  set  forth  below  followed  by 
the  systems  of  records  notices  published 
in  their  entirety,  as  amended.  The 
amendments  are  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports. 

Dated:  Febniar>'  24.  1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison   . 

Officer.  Department  of  Defense 

N01001-3 

SYSTEM  NAME: 

Naval  Reserve  Intelligence/Personnel 
File  (February  22.  1993.  58  FB  10693). 

CHANGES: 


SYSTEM  LOCATKDW; 

Delete  entry  and  replace  with  'Office 
of  Naval  Intelligence.  4251  Silver  Hill 
Road.  Washington.  DC  20395-5720.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
provided  on  a  need  to  know  basis  only. 
Manual  records  are  maintained  in 
locked  file  cabinets  under  the  control  of 
authorized  personnel  during  working 
hours.  The  office  space  in  which  the  file 
cabinets  are  located  is  a  sensitive 
compartmented  information  facility 
which  is  protected  by  enhanced  security 
devices.  Access  is  controlled  by 
password  or  other  user  code  system.' 


SYSTEM  MANAGERCS)  ANC  ADDRESS: 

Delete  entry  and  replace  with 
"Director.  Office  of  Naval  Intelligence, 
4251  Silver  Hill  Road,  Washington.  DC 
20395-5720." 

NOTIFICATION  PROCEDURE; 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
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information  about  themselves  should 
address  written  mquiries  to  the  Director, 
Otfice  of  Naval  Intelligence,  4251  Silver 
Hill  Road.  Washington,  DC  20395-5720. 

The  request  should  contain  the  full 
name  of  the  requester,  home  address 
and  date  and  place  of  birth.  An  unsworn 
declaration  in  accordance  with  28 
use.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entrv  and  replace  with 
individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Office 
of  Naval  Intelligence,  4251  Silver  Hill 
Road.  Washington.  DC  20395-5720. 

The  request  should  contain  the  full 
name  of  the  requester,  home  address 
and  date  and  place  of  birth.  An  unsworn 
declaration  in  accordance  with  28 
use.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification,' 


N01001-3 

SYSTEM  NAME: 

Naval  Reserve  Intelligence/Personnel 
File. 

SYSTEM  LOCATION: 

Office  of  Naval  Intelligence,  4251 
Silver  Hiil  Road,  Washington,  DC 

20395-5720. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM; 

All  officers  and  enlisted  personnel  of 
the  Naval  Reserve  Intelligence  Program 
and  applicants  for  affiliation  with  the 
program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number, 
individuals  residence  history, 
education,  professional  qualifications, 
occupational  history,  foreign  country 
travel  and  knowledge,  foreign  language 
capabilities,  history  of  active  military 
duty  assignments  and  military 
promotions. 

ALrfHOflrrY  for  maintenance  of  the  system: 

National  Security  Act  of  1947,  as 
amended;  5  U.S.C.  301,  Depa-flmental 
Regulations;  10  U.S.C.  503,  Department 
of  the  Navy.  10  U.S.C.  6011,  Navy 
Regulations;  44  U.S.C.  3101,  Records 
Management  by  Federal  Agencies,  and 
EG  9397. 

purpose(s): 

To  determine  qualifications  for 
members  of  the  Naval  Reserve 
Irjtelligence  Program  and  to  provide  a 


personnel  management  device  for  career 
development  programs,  manpower  and 
personnel  requirements  for  program 
activities,  assignment  of  support 
projects  of  the  reserve  program  and 
mobilization  planning  requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized  floppy/hard  disk; 
microform;  and  paper  records. 

retrievabiuty: 

Name,  Social  Security  Number,  or  any 
file  element. 

safeguards: 

Access  provided  on  a  need  to  know 
basis  only.  Manual  records  are 
maintained  in  locked  file  cabinets  under 
the  control  of  authorized  personnel 
during  working  hours.  The  office  space 
in  which  the  file  cabinets  are  located  is 
a  sensitive  compartmented  information 
facility  which  is  protected  by  enhanced 
security  devices.  Access  is  controlled  by 
password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  a  period  of 
five  years  af^er  last  data  filed  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Naval  Intelligence, 
4251  Silver  iiili  Road,  Washington,  DC 
20395-5720. 

NOTIRCATION  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Office  of  Naval  Intelligence,  4251  Silver 
Hill  Road,  Washington.  DC  20395-5720. 

The  request  should  contain  the  full 
name  of  the  requester,  home  address 
and  date  and  place  of  birth.  An  unsworn 
declaration  in  accordance  with  28 
U.S.C.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification. 


RECORD  ACCESS  PROCEDURES: 

Indi\  iduals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Office 
of  Naval  Intelligence,  4251  Silver  Hill  ' 
Road,  Washington,  DC  20395-5720. 

The  request  should  contain  the  full 
name  of  the  requester,  home  address 
and  date  and  place  of  birth.  An  unsworn 
declaration  in  accordance  with  28 
U.S.C.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Resene  data  submitted  by  the 
individual  and  in\estigative  reports 
from  the  Naval  Criminal  Investigative 
Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N01 070-7 

SYSTEM  NAME: 

NEXCOM  Milita.-^  Personnel 
Information  System  (February  22,  1993, 
58  FR  10698). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724.' 


AUTHORnY  FOR  MAlK^ENANCE  OF  THE  SYSTEM: 

Change  SOSl'  to  read  '5013,' 

•  *  «  *  4 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official;  Commander,  Nav^y  Exchange 
System,  3280  Virginia  Beach  Boulevard, 
V'irginia  Beach.  VA  23452-5724. 

Record  Holder:  Director.  Office  of 
Militar;  Personnel,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach.  VA  23452- 
5724.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  sbould 
address  wTitten  inquiries  to  the  Director. 
Office  of  Militarv  Personnel,  3280 
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Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724. 

Written  requests  must  include  full 
name.  Social  Security  Number  and 
militarv'  duty  status.  At  the  time  of  a 
personal  visit,  the  requester  must 
provide  proof  of  identity  containing  the 
requester's  signature.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director.  Office 
of  Military  Personnel,  3280  Virginia 
Beach  Boulevard.  Virginia  Beach.  VA 
23452-5724. 

Written  requests  must  include  full 
name.  Social  Security  Number  and 
military  duty  status.  At  the  time  of  a 
personal  visit,  the  requester  must 
provide  proof  of  identity  containing  the 
requester's  signature.' 
***** 

N01070-7 
SYSTEM  NAME: 

NEXCOM  Military  Personnel 
Information  System. 

SYSTEM  location: 

Navy  Exchange  Service  Command, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724 

CATEGORJES  of  tNOIVIOUALS  COVERED  BY  THE 

svstem; 

Present  and  past  military  officers  and 
Key  enlisted  personnel  assigned  to  the 
Navy  Exchange  System. 

categories  of  records  in  the  system: 
Name;  rank  cr  rate;  dependency 
status;  Social  Security  Number; 
designation;  date  of  rank;  date  reported; 
rotation  date;  educational  level;  lineal 
number;  location  of  assignments; 
preference  of  assignment,  biographical 
information,  and  orders. 

AUTHORfTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013;  and  E.O 
9397. 

piJRPOSE(S): 

To  assist  officials  and  employees  of 
the  Navy  Exchange  Semce  Command  in 
the  management,  supervision,  and 
administration  of  its  personnel 

ROUTINE  USES  Of  RECORDS  MArVTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

La  acCit;or!  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a[b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DoD  as  a  routine  use  pursuant  to  5 
U.S.C  5528{b)(3)  as  follows; 

The  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records  apply 
to  this  system. 

POLtOES  AMD  PRACnCES  K)R  STORING, 
RETRIEVING,  ACCESSING,  RETAINtNG,  AND 
DISPOSJNG  Of  RECORDS  W  THE  SYSTttT 

STORAGE: 

Computerized  records,  printed 
reports,  card  files,  and  file  folders. 

RETRIEVABIUTY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Supervised  office  spaces  and 
computers  are  accessible  only  through 
the  computer  center  whose  entry  is 
limited  to  authorized  personnel  only. 
All  information  is  maintained  in  locked 
file  cabinets  or  locked  archives. 
Computer  systems  are  password 
protected. 

RETENTION  AND  DISPOSAL; 

Destroyed  three  years  following  an 
individual's  discharge/retirement  from 
the  Navy. 

SYSTEId  MANAG£R(S)  AND  ADDRESS: 

Policy  Official:  Commander.  Navy 
Exchange  System.  3280  Virginia  Beach 
Boulevard.  Virginia  Beach.  VA  23452- 
5724. 

Record  Holder:  Director.  Office  of 
Military'  Personnel.  3280  Virginia  Beach 
Boulevard.  Virginia  Beach.  VA  23452- 
5724. 

N0TIFICATK3N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  uTitten  inquiries  to  the  Director, 
Office  of  Military  Personnel,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724. 

Written  requests  must  include  full 
name.  Social  Security  Number  and 
military  duty  status.  At  the  time  of  a 
personal  visit,  the  requester  must 
provide  proof  of  identity  containing  the 
requester's  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Office 
of  Military  Personnel.  3280  Virginia 
Beach  Boulevard.  Virginia  Beach,  VA 
23452-5724. 

Written  requests  must  include  full 
name.  Social  Security  Number  and 
military  duty  status.  At  the  time  of  a 
personal  visit,  the  requester  must 
provide  proof  of  identity  containing  the 
requester's  signature. 


CONTESTING  RECORD  PROCEDURES: 

The  Navv's  rules  for  an  essme  records 
and  contesting  contents  and  apj>ealing 
initial  agency  determinations  are 
published  in  Secretar\-  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

U.S.  Na\7  Manpower  Information 
System;  Bureau  of  Naval  Personnel;  the 
individual;  and  the  individual's 
supervisor. 

EXEMPTIONS  CLAIMED  COR  TME  SYSTEM: 

None 

N0107O-8 
SYSTEM  NAME: 

Correction  Board  Case  Files  System 
(February  22.  1993.  58  FH  10699). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entr>'  and  replace  with  Board 
for  Correction  of  Naval  Records. 
Department  of  the  Navy.  Washington. 
DC  20370-5100. 

Decentralized  segments  located  in  the 
Bureau  of  Naval  Personnel.  2  Navy 
Annex.  Washington.  DC  20370-5001; 

Headquarters.  U.S.  Marine  Corps,  2 
Nav7  Annex.  Washington.  DC  20380- 
OOOi;  and.  the  individual  military 
personnel  record  of  the  service  member 
concerned.' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  lines  19  and  21.  delete  the  words 
Naval  Military  Personnel  Command' 
and  replace  with  'Bureau  of  Naval 
Personnel.' 

AUTHORrrY  FOR  MAINTENANCE  Of  TME  SYSTEM: 

At  end  of  entr>,  add  'and  E.O.  9397.' 

PURPOSE(S): 

In  paragraph  two,  delete  the  words 
Naval  Military  Personnel  Command' 
and  replace  with  'Bureau  of  Naval 
Personnel.' 


STORAGE: 

Delete  entry  and  replace  with  "Manual 
and  computerized  records  " 

RETRIEVABILfTY: 

Delete  entry  and  replace  with  'Last 
name  of  the  applicant  and  cross-filed  by 
docket  number  and  social  security 

number  ' 

SAFEGUARDS: 

At  end  of  entr>,  add  "Computer 
systems  are  password  protected." 


9968 


Federal  Register  /  Vol.  59,  No.  41  /  Wednesday,  March  2,  1994  /  Notices 


RETEMTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Permanent.  After  three  years,  records 
are  retired  to  the  Washington  National 
Records  Center,  Suitland,  MD.' 


N01070-8 

SYSTEM  f4AME: 

Correction  Board  Case  Files  System. 

SYSTEM  LOCATION: 

Board  for  Correction  of  Naval 
Records,  Department  of  the  Navy, 
Washington,  DC  20370-5100. 

DecentraHzed  segments  located  in  the 
Bureau  of  Naval  Personnel,  2  Navy 
.\nnex.  Washington,  DC  20370-5001; 

Headquarters,  U.S.  Marine  Corps,  2 
Navy  .\nne.x,  Washington.  DC  20380- 
OOOi;  and,  the  individual  military 
personnel  record  of  the  service  member 
concerned 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  .Tiember  or  former  member  of  the 
U.S.  Navy  or  Marine  Corps  Vk-ho  has 
applied  for  the  correction  of  his/her 

naval  record. 

CATEOOBIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  file  cards  with 
basic  information  and  computer  records 
derived  therefrom,  case  files  containing 
records  of  board  proceedings,  material 
submitted  for  correction  and  supporting 
documentation,  correspondence  and 
transcripts  of  board  formal  hearings. 
The  basic  case  information  and 
computer  records  derived  therefrom 
include  the  following:  Rank;  Social 
Security  Number/service  number; 
docket  number;  date  application 
received;  subjecl  category;  subject 
category  description;  examiner's  initials; 
date  examiner  assigned;  branch  of 
service;  board  decision;  date  of  board 
decision;  date  decision  promised  if 
interested  members  of  Congress;  date 
case  forwarded  to  the  Secretary  of  the 
Navy;  lineal  number  of  officer  applicant; 
officer  designated;  date  officer  case 
forwarded  to  Bureau  of  Naval 
Personnel/Commandant  of  the  Marine 
Corps;  date  officer  case  returned  from 
Bureau  of  Naval  Personnel/ 
Commandant  of  the  Marine  Corps;  date 
advisory  opinion  requested;  identity  of 
advisor's  organization;  date  advisory 
opinion  received;  date  service  record 
ordered;  date  medical  record  ordered; 
date  court-martial  record  ordered;  date 
confinement  record  order;  date  Navy 
Discharge  Review  Board  record  ordered; 
date  other  record  ordered;  date  service 
record  received;  date  medical  record 
received;  date  court-martial  record 
received;  date  confinement  record 


received;  date  Navy  Discharge  Review 
Board  record  received;  date  other  record 
received;  number  of  Navy  applications 
received;  number  of  Marine  Corps 
applications  received;  total  number  of 
Navy  and  Marine  Corps  applications 
received;  percent  of  total  to  grand  total; 
total  number  of  Navy  discharge  cases; 
total  number  Marine  Corps  discharge 
cases;  Navy  grant  count;  Na\7  deny 
count;  Navy  modify  count;  Marine 
grant;  Marine  deny  count;  Marine 
modify  count. 

AUTHORrrr  for  maintenance  of  the  system: 

10  U.S.C.  1552;  32  CFR  part  723;  and 
E.O.  9397. 

PtJRPOSE(S): 

To  review  applicant's  Naval  record  to 
determine  the  existence  of  alleged  error 
or  injustice  and  to  recommend 
appropriate  corrective  action  when 
warranted  -  to  report  its  findings, 
conclusions  and  recommendations  to 
the  Secretary  of  the  Navy  in  appropriate 
cases  -  to  respond  to  inquiries  from 
applicants,  their  counsel,  and  members 
of  Congress. 

To  provide  officials  of  the  Bureau  of 
Naval  Personnel  with  advisory  opinions 
in  cases  involving  present  and  former 
Navy  personnel  -  to  correct  records  of 
present  and  former  Navy  personnel  in 
accordance  with  approved  Board 
decisions. 

To  provide  officials  and  employees  of 
the  Bureau  of  Medicine  and  Surgery 
with  advisory  opinions  on  medical 
matters. 

To  provide  the  Naval  Council  of 
Personnel  Boards/Office  of  Naval 
Disability  Evaluation  with  advisory 
opinions  on  medical  matters. 

To  provide  officials  and  employees  of 
HQ,  U.S.  Marine  Corps  with  advisory 
opinions  in  cases  involving  present  and 
former  Marine  Corps  personnel  -  to 
correct  records  of  present  and  former 
Marine  Corps  personnel  in  accordance 
with  approved  correction  Board 
decisions. 

To  officials  and  employees  of  the 
Litigation  Division,  NJAG,  to  prepare 
legal  briefs  and  answers  to  complaints 
against  the  Department  of  the  Navy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b)(3)  as  follows: 

The  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 


compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  computerized  records. 

hetrievabiltty: 

Last  name  of  the  applicant  and  cross- 
filed  by  docket  number  and  Social 
Security  Number. 

SAFEGUARDS: 

Access  to  building  is  protected  by 
uniformed  security  officers  requiring 
positive  identification;  for  admission 
after  hours,  records  are.  maintained  in 
areas  accessible  only  to  authorized 
personnel.  Computer  systems  are 
password  protected. 

retention  and  disposal: 

Permanent.  Af^er  three  years,  records 
are  retired  to  the  Washington  National 
Records  Center,  Suitland,  MD. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Board  for 
Correction  of  Naval  Records, 
Department  of  the  Navy.  Washington. 
DC  20370-5100. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Executive  Director.  Board  for  Correction 
of  Naval  Records,  Department  of  the 
Navy,  Washington,  DC  20370-5100. 

Individual  should  provide  full  name, 
and  Social  Security  Numbers  or  service 
numbers.  Visitors  should  be  able  to 
provide  proper  identity,  such  as  a 
drivers  license.  Written  requests  must 
be  signed  by  a  requester  or  his/her  legal 
representative. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Board  for  Correction  of 
Naval  Records,  Department  of  the  Navy, 
Washington.  DC  20370-5100. 

Individual  should  provide  name, 
military  status,  branch  of  service  and 
Social  Security  Number.  Current 
address  and  telephone  numbers  should 
be  included.  Personal  visits  may  be 
made  only  to  the  Board  for  Correction 
of  Naval  Records,  Arlington  Annex, 
Columbia  Pike  and  Southgate  Road, 
Arlington,  VA  For  personal  visits, 
identification  will  be  required. 

COffTESTlNQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  for  contesting  contents  and 
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appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

All  ofTicial  Naval  records.  Department 
of  Veterans  Affairs  and  police  and  law 
enforcement  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N03461-2 
SYSTEM  NAME: 

POW/ML^  Captivity  Studies 
IFebniary22.  1993.  58  FF  10730). 

CHANGES: 
SYSTEM  NAME: 

Delete  entry  and  replace  with  'POVV 
Follow-up  Program.' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Naval 
Aerospace  Medical  Institute.  Special 
Studies  Department  (25).  Naval  Air 
Station.  Pensacola,  FL  32508-1047. ' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entrv  and  replace  with 
Prisoners  of  VVar  (POWs)  from  1974  to 
present;  matched  comparison  group 
consisting  of  former  aviators;  some 
spouses.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
Medical  records:  X-rays;  dental  and 
somatotype  photographs;  newspaper 
clippings;  research  questionnaires. 
Social  Security  Number.' 

ALPTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

At  end  of  entry,  add  "and  E.O.  9397.' 

PURPOSE(S): 

Delete  entry  and  replace  with  "To 
research  the  effects  of  the  captivity 
experience  on  the  man  and  his  family 
and  for  recommending  changes  in 
training  and  improved  health  care 
delivery  services,  as  well  as  for 
professional  publications.' 


RETRIEVABILmr: 

Delete  entry  and  replace  with 
'Retrieved  by  name.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Permanent.' 

notifk;at)On  pwocedure: 

Delete  entry  and  replace  with 
Individuals  seeking  to  determine 


whether  information  about  themselves 
is  contained  in  this  system  should 
address  v\Titten  inquiries  to  the 
Commanding  Officer,  Na\al  Aerospace 
Medical  Institute,  ATTN:  Code  25, 
Naval  Air  Station,  Pen.sacola,  FL  3250&- 
1047. 

Individuals  should  provide  full  name, 
military  or  civilian  status,  POVV  status, 
security  clearance,  and  service 
affiliation.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entn,  and  replace  with 
"Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer. 
Naval  Aerospace  Medical  Institute, 
ATTN:  Code  25,  Naval  Air  Station. 
Pensacola.  FL  32508-1047. 

Individual  should  provide  full  name, 
military  or  civilian  status,  POW  status, 
security  clearance,  and  ser\ice 
affiliation." 


RECORD  SOURCE  CATEGORIES: 

Delete  en'r)'  and  replace  with 
'Personal  interviews  with  returned 
POWs  and  families  of  POW'MIA/KL^/ 
hostages  civilian  POWs;  newspapers 
and  f>eriodicals;  Department  of  the 
Army;  Bureau  of  Medicine  and  Surgen.': 
and  Marine  Corps  Headquarters.' 


N03461-2 
SYSTEM  NAME: 

POW  Follow-up  Program. 

SYSTEM  LOCATKDN: 

Naval  Aerospace  Medical  Institute, 
Special  Studies  Department  (25),  Naval 
Air  Station,  Pensacola,  FL  32508-1047. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Prisoners  of  War  (POWs)  from  1974  to 
present;  matched  comparison  group 
consisting  of  former  aviators;  some 
spouses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records;  X-rays;  dental  and 
somatotype  photographs;  newspaper 
clippings,  research  questionnaires. 
Social  Security  Number. 

AUTHORrrr  for  maintenance  of  the  system: 
5  L'.S.C.  301  and  E.O  9397. 

PtlRPOSE(S): 

To  research  the  effects  of  the  captivity 
experience  on  the  man  and  his  family 
and  for  recommending  changes  in 
training  and  improved  health  care 
delivery  services,  as  well  as  for 
professional  publications. 


routine  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  svstem 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Files  consist  of  file  folders,  magnetic 
and  video  tapes,  key-piuiched  IBM 
cards,  computer  tapes,  microfiche  and 
microfilm. 

RETRIEVABILITY: 

Re;rie\ed  by  name. 

SAFEGUARDS: 

All  files  in  this  system  are  protected 
by  limited,  controlled  access,  locked 
doors  and  class  6  security  cabinets. 
Only  professional  and/or  research  staff 
with  appropriate  security  clearances  are 
given  access  to  files. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Head.  RPOW  Data  .Analysis  Division. 
Naval  Aerospace  Medical  Institute. 
Naval  Air  Station.  Pensacola.  FL  32508- 
1047. 

NOTinCATlON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  wTitten  inquiries  to  the 
Commanding  Officer.  Naval  Aerospace 
Medical  Institute.  ATTN:  Code  25, 
Naval  Air  Station.  Pensacola.  FL  32508- 
1047 

Individual  should  provide  full  name, 
military  or  civilian  status.  POW  status, 
security  clearance,  and  service 
affiliation 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer. 
Naval  Aerospace  Medical  Institute. 
ATTN:  Code  25.  Naval  Air  Station. 
Pensacola,  FL  32508-1047. 

Individual  should  provide  full  name, 
niilitar\  or  civilian  status,  POW  status, 
security  clearance,  and  service 
affiliation. 


9970 


Federal  Register  /  Vol    59,  No.  41  I  Wedxaesday,  March  2.  1994  /  Notices 


corrESTMO  recoro  p<»ocbx;res: 

The  Nav-v's  r\i\'^  for  accessing  records 
Si\d  c orA^'iMno,  contents  and  appealing 
Miti.il  apenr  y  det'^rrriine'ions  are 
publish«d  in  Secr»^dry  of  tbeNav-y 
Instruc:t:or>  5211  5.  32  CFR  part  701;  or 
may  be  obt.-.ined  fron  the  s\'<;tem 
manager. 

RECORD  SOCRCf  CATEGORIES: 

Perscnai  ir.ter.ic'ws  v^ith  returned 
POWs  and  fd.-nihes  of  POVV/VflA/KLV 
hostages/civiiian  POWs;  newspapers 
and  periodicals;  DepartiT;ent  of  the 
Army;  Bureau  of  Medicine  and  Surgery; 
and  M.anne  Corps  Headquarters. 

EXEMPDONS  CUklMEO  FO«  THE  SYSTa*- 

None 
N03a34-1 
SYSTEM  M*ME; 

Special  Intelligence  Personnel  Access 
File  (February  22,  1993.  58  FB  10733). 

changes: 


SYSTEM  LOCATKWI: 

Deiete  entry  and  r^piare  »»-!th  'Office 
of  Naval  lnt«llmence.  4251  Suitland 
Road.  Washington,  DC  2039S-5720.' 


AUTMORmr  FOR  MAIMTENANCE  Of  TnE  SYSTEM: 

Delete  entry  and  replace  with 
"National  Security  Act  of  1&47,  as 
amended;  5  U.S.C.  301.  DepartnaenUl 
Regulations:  10  US  C.  503,  Department 
of  the  Navy;  10  U.S.C  601 1,  Na.y 
R'>ulations;  44  U.S.C.  3iai,  Records 
Management  by  Federal  Agencies;  EG. 
9397;  and  E.O.  1235fi,  National  Security 
Information.' 


STORAGE: 

Delete  entry  and  replac*  wiih  'Active 
f'es  consist  of  paper  and  computerized 

ref.orrls.  Inactive  files  am  retaint-d  on 
raicrr.QiJie  and  optiCH.!  stora.^e.' 

RETRIEVABiUTY: 

Delete  entry  aad  replace  with  'Name 
and  Social  Security  Number." 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Acx-ess 
provided  on  a  need  to  L^ow  basis  only. 
Manual  records  are  maintained  in 
locked  file  cabinets  under  the  control  of 
authorized  personnel  during  working 
hours.  The  office  space  in  which  the  file 
cabinets  are  located  is  a  sensitive 
compartmented  inforaiation  facility 
which  is  protected  by  enhanced  security 
devices,  .\ccess  is  controlled  by 
pa.ssword  or  other  user  code  sy^em.' 


SYSTEM  MANAGER(^  U(0  AODflESS: 

Delete  entry  and  replace  with 
'Director,  Office  of  Naval  Intelligence, 
4251  Suitland  Road.  Washington.  DC 
20395-5720.' 

N0T1F>CATK)N  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  sy&tera  of  records  ctjntains 
information  about  themselves  shouid 
address  written  inquiries  to  the  Director, 
Office  of  Naval  Intelligence,  4251  Silver 
Hill  Road,  Washington,  DC  20395-5720. 

The  request  should  contain  the  full 
name  of  the  requester,  home  address 
and  date  and  place  of  birth.  An  unsworn 
declaration  in  accordance  with  28 
U.S.C.  1746  or  a  notarized  staternerri 
may  be  required  for  identity 
verification.' 

RECORO  ACC6SS  PflOCEOURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Director.  Office 
of  Naval  IntelligenoB,  4251  Silver  HiH 
Road,  Washingtoa.  DC  20395-5720. 

The  request  should  contain  full  name, 
residence  address  and  date  and  place  of 
birth.  An  unsworn  dedaratioa  in 
accordance  with  28  U^.C.  1746  or  a 
notarized  statement  may  be  required  for 
identity  verificatioQ.' 


N03834-1 
SYSTEM  NAME: 

Special  Intelligence  Personnel  Acoess 
File. 

SYSTEM  LOCATION: 

Office  of  Naval  Intelligenca.  4251 
Suitland  Road.  Washington.  DC  20395- 
5720 

CATEGORIES  OF  INOtVIOUALS  COVERED  BV  THE 
SYSTEM: 

All  civilian  and  military  personnel  uj 
the  Department  of  the  Navy  and 
contractors  and  consultants  of  the 
Department  of  the  Navy. 

CATEGORIES  Cf  RECORDS  IN  THE  SYSTEM: 

Records  pertaining  to  the  eli^bility  of 
Department  of  the  Navy  personnel 
(civilian,  military,  contractor  and 
consultant)  to  be  granted  access  to 
Special  Intelligence  which  include 
documents  of  nomination,  persoDal 
history  statements,  background 
investigation  date  and  chararter, 
narrative  memonuida  of  backgr-v^ind 
investigation,  ehgibihty  documents  for 
access  to  special  inteili^nce,  proof  of 
indoctrination  and  debriefings  as 
apphcable  and  record  of  hazardous 
activity  restrictions  assigned. 


AOTMORrrt  FOR  MAINTENANCE  Of  THE  SYSTBfc 

N3t»onal  Security  Act  of  1947,  as 
amei>dt^.i,  5  U.S.C.  301,  Departmental 
Regulations,  10  U.SC.  503,  Department 
of  the  Navy;  10  U.S.C  6011,  Naw 
Regulations;  44  U.S.C  3101.  Records 
Management  by  Federal  Agencies.  E  O. 
9397,  and  E.O.  12356,  Nati'onal  Security 
Information 

PURPOSE  (S). 

To  permit  a  determination  of  an 
individuals  eligibility  for  access  to 
Special  Intelligence  infomatioa. 

This  information  may  be  provided  to 
the  Department  of  Defense  aad  all  its 
components  to  certify  Special 
Compartmen»«d  InteHicenceiSQ) 
access  status  of  naval  per,>onnel 

ROl/TWE  USES  Of  RECORDS  MAiKTAiNED  iK  THE 
SYSTEM.  IP«a.UDtNQ  CATEGORIES  Of  'JSEWS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disctosures 
generally  permitted  under  5  U^.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  ro-jrine  use  pursLiant  to  5 
use  552a(b}!3)  as  follows. 

To  officials  and  employees  of  the 
Central  Intelligence  Agency,  the  Federoi 
Bureau  of  Investigation,  the  National 
Security  Agency,  Lhe  Depatment  of 
Energy,  the  Department  of  Treasury,  and 
to  any  other  federal  agency  in  the 
perfonnance  of  their  official  duties,  to 
certify  SQ  access  status  of  Naval 
personnei- 

The  Blanket  Routine  U.se«'  that 
appear  at  the  beginning  of  the  Na-.-y't 
compilation  of  systems  of  records 
notices  also  appiy  to  this  system. 

POLX:iES  AND  PRACTICES  FOR  STOR1NO, 
RETRIEVMQ,  ACCESSMG,  RF'AiNINa,  ANO 
DISPOSING  CF  RECORtJS  IK  THE  S^'STEM: 

STORAGE: 

Active  files  ronsist  of  paper  and 
computerized  records  Inactii-e  files  ar« 
retained  on  microfiche  and  optical 

storage 

RETRIEVABBJTV: 

Name  and  Social  Security  Number, 

SAFEGUARDS; 

Access  provided  on  a  need  to  know 
basis  only.  Manual  records  are 
maintained  in  locked  file  cabinets  under 
the  control  of  authorized  personnel 
during  working  hours.  The  office  space 
in  which  the  file  cabinets  are  located  is 
a  sensitive  compartmented  information 
facility  which  is  protected  by  enhanced 
security  devices.  Access  is  controlled  by 
password  or  other  user  code  system. 

RETE.NTiOf*  A.W)  DSPOSAL: 

Records  are  rot^ined  indrtfinitely. 
Inactive  files  are  retained  on  microfiche 
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SVSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Naval  Intelligence, 
4251  Suitland  Road,  Washington,  DC 
20395-5720. 

NOTinCATKJN  PROCEDURE; 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  wTitten  inquiries  to  the  Director, 
Office  of  Naval  Intelligence,  4251  Silver 
Hill  Road,  Washington,  DC  20395-5720. 

The  request  should  contain  the  full 
name  of  the  requester,  home  address 
and  date  and  place  of  birth.  An  unsworn 
declaration  in  accordance  with  28 
U.S.C.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification. 

RECORD  ACCESS  PROCEDURES: 

individual.s  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Director,  Office 
of  Naval  Intelligence,  4251  Silver  Hill 
Road,  Washington,  DC  20395-5720. 

The  request  should  contain  full  name, 
residence  address  and  date  and  place  of 
birth.  An  unsworn  declaration  in 
accordance  with  28  U.S.C.  1746  or  a 
notarized  statement  may  be  required  for 
ider.tify  verification. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701:  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Personal  Histor\'  Statement  and 
related  forms  from  the  individual. 
Access  forms  and  documents  prepared 
by  the  system  manager.  Correspondence 
between  system  manager  and  activities 
requesting  access  status. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Farts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(l)  and  (k)(5)  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2) 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

N0723O-2 

SYSTEM  NAME: 

NEXCOM  Pavroll  Processing 
(February  22,  1993.  58  FH  10806). 

CHANGES: 


SYSTEM  LOCATKW: 

Delete  'Naval  Station  New  York 
Staten  Island.  Staten  Island,  NY  1030.5- 
5097'  and  replace  with  '3280  Virginia 
Beach  Boulevard,  Virginia  Beach,  VA 
23452-5724'  and  delete  'Subic  Bav  ' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  "Subic  Bay." 


STORAGE: 

Delete  entry  and  replace  with 
'Computer  tape.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official;  Commander,  Navy  Exchange 
Ser\  ice  Command.  3280  Virginia  Beach 
Boulevard.  Virginia  Beach,  VA  23452- 
5724. 

Record  Holder:  Controller.  Navy 
E.xchange  Service  Command.  3280 
Virginia  Beach  Boulevard.  Virginia 
Beach,  VA  23452-5724.' 

NOTincATiON  procedure: 

In  line  five,  delete  the  words  "Naval 
Station  New  York  Staten  Island.  Staten 
Island.  NY  10305-5097'  and  replace 
with  '3280  Virginia  Beach  Boulevard. 
Virginia  Beach.  VA  23452-5724." 

RECORD  ACCESS  PROCEDURES: 

In  line  five,  delete  the  words  'Naval 
Station  New  York  Staten  Island,  Staten 
Island.  NY  10305-5097'  and  replace 
with  "3280  Virginia  Beach  Boulevard. 
Virginia  Beach.  VA  23452-5724." 


N07230-2 
SYSTEM  NAME: 

NEXCOM  Payroll  Processing. 

SYSTEM  L0CATK)N: 

Navy  Exchange  Serv  ice  Command, 
3280  Virginia  Beach  Boulevard.  Virginia 
Beach.  VA  23452-5724  and  at  all  Navy 
Exchanges  located  in  CONUS,  Guam, 
and  Japan.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Navy  Exchange  System  employees 
located  in  CONUS,  Guam,  and  Japan. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Master  Payroll  Files  and  Leave 
Year  Record  File  will  contain  at  a 
minimum  employee  name.  Social 
Security  Number,  department,  exchange 
number,  pavToll  number,  birth  date, 
marital  status,  citizenship,  hire  date, 


adjusted  date  of  hire,  job  grade  and  step, 
employee  category,  pay  basis,  pay  status 
(exempt/nonexempt),  employee  benefit, 
deduction  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  maintain  a  data  base  which  will 
permit  the  contractor  to  supply  bi- 
weekly pa>Toll  processing  which 
includes,  but  is  not  limited  to 
preparation  and  issuance  of  time  cards, 
be-weekly  pay  checks  and  pay  check 
stubs,  check  registers  and  payroll 
registers;  preparation  and  issuance  of 
various  bi-weekly,  monthly,  quarterly, 
semi-annual  and  annual  reports; 
establishment  and  maintenance  of 
current  payroll  master  file;  annual 
preparation  and  distribution  of  wage 
and  tax  statements.  Form  W-2;  and. 
payroll  tax  filing  ser\'ices. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLJDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  tape. 

RETRlEVABILmr: 

Name.  Social  Security  Number, 
exchange  number,  and  payroll  number. 

SAFEGUARDS: 

Contractor  facility  is  protected  with 
an  ADT  Alarm  System  which  is  in 
operation  24  hours  per  day.  seven  days 
a  week.  All  rooms  within  the  facility,  as 
well  as  the  entire  perimeter  of  the 
facility,  are  on-line  with  this  system.  Ail 
alarms  are  wired  to  the  Security 
Company  as  well  as  the  local  police 
station.  The  Navy  Exchange  Serv  ice 
Command  (N'EXCOM)  data  cannot  be 
obtained  through  any  dial-up  method  by 
other  than  an  authorized  Navy  Exchange 
location 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  by  the 
contractor  for  the  life  of  the  contract 
(three  years  or  more).  Once  contract  is 
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cximplefe.  records  are  returned  to 
\tXCOM  where  they  are  maintal.^ed  for 
spven  veers  and  then  destroyed. 

SYSTtM  MAMAa£R<S)  ANO  ADDRESS: 

Policy  Official:  Conimander,  Navy 
Exchange  Service  Camsnaad.  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724. 

Record  Holder  Controller,  >iav\ 
Exchange  Servtce  Comn^iand,  3280 
V'l-^inia  Beach  Bouievard,  Virginia 
Beai.h,  VA  23452-5724, 

NOHFICATION  PflCWEDURE: 

Individuals  sotiiing  to  detemili>e 
whether  thi-  system  contains 
mfonndtion  about  themselves  should 
addrebs  wr'iten  inquiries  to  the 
Qimptroiier.  Navv  Excha:ige  Ser\  ice 
Command  3280  Virginia  Beach 
Boulevard.  Vi.'pjiia  Beach.  VA  234a2- 
.S724. 

The  request  must  conlaiQ  individual's 
full  name  and  Social  Security  .Number 
and  must  be  signed. 

RECORD  ACCESS  PROC£DCR£S: 

Individuals  seeking  aci.-es.s  to 
information  about  themselves  contained 
in  this  system  of  records  shouid  address 
wTitten  Inquiries  to  the  GomptrullRr, 
Navy  Exchange  Service  Commaiid.  3280 
Virginia  Beach  Boukrva.-d,  Virginia 
Beach.  VA  234S2-5724. 

The  request  must  contain  iixiividuars 
full  name  arui  Social  Security  Number 
and  must  be  signed 

CONTESTWQ  ((tCORO  Pt»OCEDyRES: 

The  Nav-ys  rtiJes  for  acxessmg  records 
and  contesting  conienis  and  appealing 
initial  agency  determinations  are 
published  in  tlie  Secretary  of  the  Nav^ 
Instruction  521 1.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
:nanager 

PECORD  SOORCE  CATEG0S1E5: 

Timekeeping  managemeni 
documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SrSTS*: 

None 

,~K  Dot_  '^4-4722  Filed  ^1-94.  8.45  a-T!) 
BU.UNC  COOE  iooo-o*-r 


Pnvacy  Act  ot  1974;  Amend  Record 
Systems 

i  GENCY:  Department  of  the  Navy.  DOD. 
A  T'lOH:  Amend  record  svstems. 


comments  are  received  that  would 
result  in  «  contrary  determinatioa. 

AC)t>RESSES:  Sei>d  comments  to  the 
Head,  PA/FOIA  Branch,  Office  of  the 
Chief  of  Naval  Operations  (NO9B30). 
2000  Navy  Pentagon,  Washington.  DC 
20350-2000, 

FOR  FURTHER  INFORMATION  COffTACT:  Mrs. 
Gwendolyn  Aitken  at  (T03)  614-2004  or 
DSN  224^2004, 

SUPPl.EME^frAflY  INF0RMATK3N:  The 
Department  of  the  Navy  record  system 
notices  fof  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  avaiiab'e  from 
the  address  above. 

The  specific  changes  to  the  systems  of 
rttords  are  set  forth  below  followed  by 
the  systems  of  records  notices  published 
in  their  entirety,  as  amended.  The 
amendments  are  not  within  the  purv  iew 
of  subsection  (r)  of  the  Privacy  Act  of 
1974  (5  U.SC  552ai.  as  anjended. 
which  requires  the  submission  of  nevw 
or  altered  systems  reports. 

Dated:  February  23. 1994. 

Patricia  L  Toppings. 

Alternate  (JSD  Federoi  flegjsler  Liaiaon 
Officer.  Deportment  of  Defease. 

N05521-1 

SYSTEM  KAME: 

Access  Control  System  {February  22, 
1993.  58  FR  107651 

CHAHOCS: 


STORAGE: 

Delete  entry  and  replace  with  'File 
folders,  card  files,  magnetic  tape, 
personal  computers.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
provided  on  a  need  to  know  basis  oniy. 
Manual  records  are  maintairied  in  fi)e 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  Thfs 
office  space  in  which  the  fJe  cabinets 
are  located  is  locked  out&tde  of  official 
working  hours.  Computer  te.Tninais  a-^e 
located  in  supervised  areas.  Access  is 
controlled  by  password  or  other  user 
code  system.' 


summary;  Trie  Department  of  the  Navy 
proposes  to  amend  three  systems  of 
n>cords  to  its  inventory  of  record 
systems  suhiect  to  the  Privacy  Act  of 
v>^4  (5  U.S  C.  552a).  as  amended. 
DATES:  The  amendments  will  be 
effective  on  April  1.  ^'-^94.  uniess 


RECORD  SOORCE  CATEGORJES: 

Delete  entry  and  replace  with  'Vis:} 
rtKjuests;  individual;  records  of  the 
activity;  investigators;  witnesses; 
contractors;  companies." 


N05521-1 

SYSTEM  t<AME; 

Access  Control  System, 

SYSTEM  locatjon: 

Organizational  elements  of  the 
Dt^partment  of  the  Navy.  Official 
maihne  addresses  are  published  as  an 
apjTrendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEOORJES  OF  IM3«V10UA:3  COyERED  BY  TXE 
SYSTEM: 

Individuals  considered  or  seeking 
consideration  for  access  to  space  under 
the  central  of  the  Department  of  the 
Navy  end  any  visitor  (military,  civilian, 
contractor)  requiring  access  to  a  r,a»el 
base/activity  or  contractor  facility 

CATEGORIES  Of  PECOftOS  M  THE  SYSTEM: 

Visit  requests  for  permission  to 
transact  <oramerciai  business,  visitor 
clearance  data  for  individuals  to  visit  a 
naval  base/actjv»t>  'contractor  facility; 
bam.ag  lists  and  letters  of  exclusion, 
and  badgfc.'pa.ss  issuance  records. 

AUTMOHrrr  $<m  MAPirSUWiCI  Of  T>«  SYS:Tnt 

5  use.  301;  Departmental 
Reguiattons  ar>d  E  O.  9397 

PURPOSE  (s): 

To  maintain  all  aspects  of  proper 
ac;cess  control,  to  replace  lost  t>edg-*.,  to 
retrieve  passes  upon  separation,  to 
maintain  visitor  statistics  and 
background  information. 

ROVTME  USES  Of  RECORDS  MAMTAJNED  M  TXE 
SYSTEM,  mCLVOtHQ  CATEGORIES  OT  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  u.-ider  5  U.SXl 
552a(b)  of  the  Privacy  Act  these  records 
or  i.".forma»iOD  contained  tr.e.'ein  may 
specifically  be  disclosed  outside  the 
E)oD  cs  a  rc>utine  use  pursuant  to  5 
U,S,C  552arb)(3)  as  follows: 

To  designated  contractors  when  Navy 
member  is  visiting  that  contractor's 
facility. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  syctem. 

POLCJES  A>C  PRACDCc-S  POR  S^r»R!»*i, 
Rn=«tF<f»<Ci,  ACCtSSWG,  (xnHKiK.^  ^HZ: 
OtS«=OStf*i  Of  RECCRSS  IN  THE  E^-STEM: 

STORAGE: 

File  foidere,  card  files,  magnetic  tape, 
personal  computers, 

RETRIEVABILrrY: 

Name,  Social  Security  Number,  Case 
number,  organization. 

SAFEGUARDS: 

Access  provided  on  a  need  to  know 
basis  only.  Manual  records  are 
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maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system. 

RFTEMDON  AKD  DISPOSAL; 

Records  are  retained  for  30  days  and 
then  de.'Jtroyt'd. 

SrS^E.W  UANAGEn(S)  AP40  ADDRESS: 

Commanding  officer  of  the  acti'/ity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Na\7's 
compilation  of  systems  of  records 
notices. 

NOTirtCATXHi  PnOCEDURE; 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
piibhshed  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
j.otices. 

fECORD  ACCESS  PROCEOORES: 

Individuals  seeking  access  to 
i   formation  about  themselves  contained 
i.i  this  system  should  address  written 
i  •quiries  to  the  Commanding  officer  of 
the  activity  in  question  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
rt  cords  notices. 

CONTESTING  RECORD  PROCEDURES: 

Tlio  Na\7's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

HtCCRD  SOURCE  CATEGORIES: 

Visit  requests;  individual;  records  of 
the  activity;  investigators;  witnesses; 
contractors;  companies. 

EXEMPTIONS  CLAIMED  TOP  THE  SYSTEM: 

None. 
N05527-1 

SYSTEM  name: 

Security  Incident  System  (February 
22,  1993.  58  FH  10766). 

CHANGES: 


PtiMPOSf(S): 

I>lete  entry  and  replace  with  'To 
track  and  prosecute  offenses,  counsel 
victims,  and  other  administrative 


actions;  to  support  insa^ance  claims  and 
civil  litigation;  to  revoke  base,  station, 
or  activity  driving  privileges." 


storage: 

Delete  entry  and  replace  with  'File 
folders,  card  files,  personal  computer, 
magnetic  tape.' 


N05527-1 
SYSTEM  NAME: 

Security  Incident  System. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Nax'y.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

categories  of  INOfVIDUALS  COVERED  S¥  THE 

system: 

Individuals  involved  in  or  witnessing 
incidents  requiring  the  attention  of  base, 
station,  or  activity  security  personnel. 

categories  Of  records  in  the  SYSTEM: 

Incident/ complaint  report, 
investigator's  report,  data  sheets  which 
contain  information  on  victims  and 
perpetrators,  military  magistrate's 
records,  confinement  records,  traffic 
accident  and  violation  records,  traffic 
court  file,  citations  to  appear  before  U.S. 
Magistrate. 

AUTMORrTY  TOR  MAWTEMAHCf  Of  THE  SYSTEM: 

5  U.S.C  301,  DeparaTiental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  track  and  prosecute  offenses, 
counsel  victims,  and  other 
administrative  actions;  to  support 
insurance  claims  and  civil  litigation;  to 
revoke  base,  station,  or  activity  driving 
privileges. 

ROUTWE  USES  Of  RECCED?  fcrlAlMTAIflED  iN  THE 
SYSTEM,  INCLUDtNG  CATEGORif  S  C*  UScPS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552aib)(3)  as  follows: 

The  "Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  and  PRACTICES  FOR  STORING. 
RPTRlEVIMi.  ACCESSING.  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  card  files,  personal 
computer,  magnetic  tape. 


RETRlEVABILmr: 

Naine,  Social  Security  Number,  case 
number,  and  orgaiuzation 

SAFEGUARDS: 

Access  provided  on  a  need  to  know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  persoimel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Maintained  for  five  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  Officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Nav7's 
compilation  of  systems  of  records 
notices. 

NOTtflCATlON  PfKXEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  or  head  of  the 
activity  where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  full 
name.  Social  Security  Number,  and 
mu.st  be  signed  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  or  head  of  the 
activity  where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Written  reque.sts  should  contain  full 
name.  Social  Security  Number,  and 
must  be  signed  by  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Na\7's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary'  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701:  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  PROCEDURES: 

Individual  concerned,  other  records  of 
the  activity,  investigators,  witnesses, 
correspondents. 

EXEMPTK5NS  CLAIMED  TOR  TNE  SYSTEM; 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(j)(2),  as  appUcable. 
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An  exemption  rule  for  this  system  has 
been  published  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b)(1).  (2) 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G,  For  additional 
information  contact  the  system  manager. 

N05527-2 

SYSTEM  NAME: 

Security  Inspection  and  Violation 
System  (Februan  22.  1993.  58  FR 
10767). 

CHANGES: 


STORAGE: 

Delete  entry  and  replace  with  'File 
folders,  card  files,  personal  computers, 
and  magnetic  tape.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 

provided  on  a  need  to  know  basis  only. 
Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  lo<:ated  is  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  supen  ised  areas.  Access  is 
controlled  by  password  or  other  user 
t:ode  system.' 

RETENTION  ANC  DISPOSAL: 

Delete  entry  and  replace  with 
Records  are  retained  for  three  years  and 
then  destroyed.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual;  records  of  the  activity; 
investigator's  reports;  witness 
statements. ' 


N05527-2 

SYSTEM  NAME: 

Security  Inspection  and  Violation 

System. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
O'part.Tient  of  the  Navy  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  security 

violations 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Security  violation  reports,  security 
inspection  reports. 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.G.  9397. 

PURPOSE(S): 

To  identify  problem  areas  in  security 
indoctrination,  to  alert  command 
management  officials  to  areas  which 
present  larger  than  normal  security 
problems  and  identify  personnel  who 
are  cited  as  responsible  for  non- 
compliance with  procedures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  card  files,  personal 
computers,  and  magnetic  tape. 

RFTRIEVABILtTY: 

Name,  Social  Security  Number  Case 
number,  organization. 

SAFEGUARDS: 

Access  provided  on  a  need  to  know- 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  three  years 
and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Nave's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 


compilation  of  systems  of  records 

notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wTitten 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  records  of  the  activity; 
investigator's  reports;  witness 
statements. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  94-4721  Filed  3-1-94;  8:45  ami 

BILUNG  CODE  5000-04-* 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  1. 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator)-  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NVV.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education.  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
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Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPR.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Frequency  of  collection:  (4) 
The  affected  public:  (5)  Reporting 
burden:  and/or  (6)  Recordkeeping 
burden:  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  February  24, 1994. 
Gary  Green, 

Director.  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

rJii/e;  Campus-Based  Reallocation  Form 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments:  Businesses  and  other 
for-profit:  Non-profit  institutions 

Reporting  Burden: 
Responses:  2,000 
Burden  Hours;  608 

Recordkeeping  Burden: 
Recordkeepers:  2,000 
Burden  Hours:  100 

Abstract:  This  form  will  allow 
institutions  of  postsecondary 
education  to  report  anticipated  1993- 
94  unspent  funds  for  the  campus- 
based  programs  so  these  unspent 
funds  can  be  distributed  as 
supplemental  1994-95  awards  and  to 
report  the  1993-94  (FWS)  Community 
Service  Activities.  Failure  to  collect 
this  information  would  prevent  the 
maximum  utilization  of  the  funds 
appropriated,  deprive  needy  students 
of  financial  aid,  and  result  in  ED's 


non-compliance  with  the  reallocation 
provisions  of  the  HEA. 

IFR  DtK.  94-4695  Filed  3-1-94;  8:45  am] 

BiLUMO  CODE  4000-01-M 


[CFDA  No.  84.21  Sq 

Fund  for  Innovation  in  Education: 
Technology  Education  Program  Notice 
Inviting  Applications  for  New  Awards 
fof  Fiscal  Year  1994 

ACnON:  Correction  notice. 

SUMMARY:  On  Februan,'  11.  1994  a  notice 
inviting  applications  for  new  awards 
under  the  Fund  for  Innovation  in 
Education;  Technology  Education 
Program  for  fiscal  year  1994  was 
published  in  the  Federal  Register  at  59 
FR  6860. 

This  notice  corrects  an  error  in  the 
selection  criteria  section  of  that  notice. 
Five  additional  points  instead  of  ten 
additional  points  should  be  added  to  the 
selection  criterion.  Plan  of  operation. 
and  ten  additional  points  instead  of  five 
additional  points  should  be  added  to  the 
selection  criterion.  Evaluation  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Coleman  or  Adria  White,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  room  502, 
Washington,  DC  20208-5644. 
Telephone  (202)  219-2116.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Dated:  February  24.  1994. 

Sharon  P.  Robinson. 

Assistant  Secretary.  Educational  Research 
and  Improvement. 

(FR  Doc.  94-^694  Filed  3-1-94;  8:45  am] 

WLUMG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 
Public  Meeting 

AGENCY:  Office  of  Policy,  Planning  and 
Program  Evaluation.  DOE. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Energy's  Office 
of  Policy,  Planning  and  Program 
Evaluation  will  hold  two  stakeholder 
meetings  to  gather  comments  on  a  draft 
report  titled  "Energy  Infrastructure  of 
the  United  States  and  Projected  Siting 
Needs;  Scoping  Ideas,  Identifying  Issues 
and  Options;  Draft  Report  of  the 
Department  of  Energy  Working  Group 
on  Energy  Facility  Siting  to  the 


Secretary.  "  This  report  was  noticed  for 
public  comment  in  the  Federal  Register 
on  December  16,  1993;  the  public 
comment  period  has  been  extended  to 
April  30,  1994,  as  noticed  in  the  Federal 
Register  on  February  4,  1994. 

DATES:  Two  separate  meetings  with  the 
same  agenda  will  be  held  on  March  15 
and  March  16,  1994,  at  the  U.S. 
Department  of  Energy's  Forrestal 
Building  located  at  1000  Independence 
Ave.,  SW..  room  lE-245,  from  8:30  to 
4:30  p.m.  Individuals  wishing  to  attend 
are  asked  to  contact  Karen  Stockmeyer 
at  (202)  646-7794  by  close  of  business, 
Friday,  March  4. 

FOR  FURTHER  INFORMATION  COffTACT: 
Dr  Barr>'  Gale,  Office  of  Policy  Planning 
and  Program  Evaluation,  U.S. 
Department  of  Energy,  1000 
Independence  Ave..  SW.,  PO-63. 
Washington,  DC  20585,  (202)  586-6708 

SUPPLEMENTARY  INFORMATION:  The  U.S, 
Department  of  Energy  issued  on 
December  16,  1993  this  draft  report  and 
an  accompanying  documentation 
summary  under  the  authority  provided 
by  the  Department  of  Energy 
Organization  Act.  The  draft  report  is  the 
result  of  over  a  year-long  effort  on  behalf 
of  staff  representing  DOE's  various 
subdivisions  refiecting  diverse  expertise 
and  knowledge.  The  report  examines 
the  possible  need  for  expanding  the 
nation's  energy  infrastructure,  and 
issues  related  to  that  potential  growth, 
based  on  projections  of  energy  supply 
and  demand  developed  by  the  Energy 
Information  Administration,  with  the 
goal  of  developing  appropriate  policy 
direction  for  the  Department. 

The  agenda  for  each  stakeholder 
meeting  will  cover  topics  such  as  siting 
needs,  siting  problems  and  constraints, 
the  ideas  presented  in  the  draft  report, 
and  constructive  roles  for  the 
Department  of  Energy  and  other  federal 
agencies  in  improving  energy  facility 
siting  processes.  The  meetings  will  be 
structured  to  elicit  individual  views,  not 
to  reach  consensus.  Members  of  the 
general  public  are  invited  to  observe  the 
meetings  and  offer  comment  during  a 
portion  of  the  agenda,  within  space  and 
time  constraints.  The  views  expressed  at 
the  meetings  will  be  considered  in 
preparing  the  final  report. 

Issued  in  Washington,  DC.  on  Februarv  24. 
1994 

Abraham  E.  Haspel. 

Acting  Assistant  Secretary  for  Policy, 

Planning  and  Program  Evaluation. 

IFR  Doc  94-4739  Filed  3-1-94;  8:45  a/nj 

B'LUNO  COOE  e4»<M)1-M 


9976 


Federal  Register  /  Vol.  59.  No.  41   /  Wednesday.  March  2.  1994  /  Notices 


Federal  Energy  Reguiatory 
Commissk>n 

[Protect  No.  2069-003] 

Anzona  Public  Service  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and 
Conduct  Public  Scoping  Meetings  and 
Site  Visit 

Felir  i»r>  24.  19<>4. 

The  Federal  Energy  Regulatory 
Commission  iFERC)  nas  received  an 
application  for  relicens«  of  the  e.xi.sting 
Qiilds  Ir\'ing  Hydros leilric  Project, 
Project  No.  2063-0C3.  The  project  is 
Ifx^tt'd  on  Fossil  Cret-k.  a  tributary  of 
the  Verde  River,  in  Yavapai  and  Gila 
cnunties.  Arizona.  Tlie  project  is 
entirt'ly  within  the  Coconino  and  Tonto 
Nntio!ial  Fon"-ts.  administered  by  the 
L;  S.  Forest  Ser\ice  (Forest  Service). 

The  FERC  staff,  in  cooperation  with 
the  Forest  Service,  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  this 
hyrtroelectric  p.'oject  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  aitemafi\es,  and  \vill 
ini  !ude  an  economic,  financial,  and 
engineering  analysis. 

The  FEKC  staff  will  issue  and 
circulate  a  d.raft  EA  for  review  by  all 
interested  parties.  The  staff  will  analyze 
and  consider  all  comments  filed  on  the 
draft  EA  in  a  final  EA.  The  staff  will 
then  present  its  conclusions  and 
recommendations  to  the  Commission  for 
consideration  in  reaching  its  finnl 
licensing  decision. 

Scoping  Meetings 

The  FTIRC  staff  will  conduct  two 
scoping  meetings  on  March  15.  1994.  A 
scoping  meeting  oriented  toward  the 
agencies  will  be  held  at  9:30  a.m.  at  the 
Cliff  Castle  B^^st  Western,  333  Middle 
Verde  Road,  C^mp  Verde.  Arizona  A 
scoping  meeting  oriented  toward  the 
public  will  be  held  at  7  p.m.  at  the  Cliff 
Castle  Best  Western. 

hiterested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  help  the  staff 
identify  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  disrrussions  at  the 
meetings,  the  staff  will  mail  a  Scoping 
Document  1,  outlining  subject  areas  to 
be  addressed  in  the  EA  to  agencies  and 
interested  individuals  on  the  FERC 
ma- ling  list.  Copies  of  Scoping 
Document  1  will  also  \>e  available  at  the 
scoping  meetings. 


Objectives 

At  the  scoping  meetings  the  FERC 
staff  will:  (1)  Identify  preliminary- 
environmental  issues  related  to  the 
project;  (2)  identify  preliminary 
resource  issues  that  are  not  important 
and  do  not  require  detailed  analysis;  (3) 
identify  reasonable  alternatives  to  be 
addressed  in  the  EA;  (4)  solicit  from  the 
meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resource  issues;  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA,  including  points  of 
view  in  opposition  to.  or  in  support  of. 
the  staff  prehminary  views. 

Procedures 

A  court  reporter  will  record  the 
meetings  and  all  statements  (oral  and 
written)  thereby  become  a  part  of  the 
formal  record  of  the  Commission 
proceedings  on  the  Childs  Irving 
Project.  Individuals  representing 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  themselves  for  the 
rtM;ord. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  define  and  clarify 
issues  to  be  addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  until  April  15. 
1994. 

All  WTitten  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Childs  Irving  Project. 
FERC  Project  No.  2069-003. 

Intervenors — those  on  the 
Commission's  service  list  for  this 
proceeding  I  parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resounr;e 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit 

A  site  visit  to  the  Childs  Irving  Hydro 
Project  is  planned  for  March  16. 1994. 
Those  who  wish  to  attend  should  plan 


to  meet  at  the  Cliff  Castle  Best  Western 
at  8  am  or  contact  Ken  Anderson  at  the 
Beaver  Creek  Ranger  Distrid,  Coconino 
National  Forest,  (602)  567-4501  for 
details. 

Any  questions  regarding  this  notice 
mav  be  directed  to  Dianne  Rodman  at 
(202)  219-2830. 
LLnwood  A.  Watsion. 
Acting  Secrftary. 

|FR  Doc.  94--J706  Filed  3-1-94;  8:45  am| 
BILLING  CODE  6717^t-M 

[Docket  No.  JD94-02877T  Texas-157] 

State  of  Texas  NGPA  Notice  of 
Detenmination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

February  24,  1W4. 

Take  notice  that  on  February  15,  1994, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Spraberry  Trend 
Area  Formation.  North  Curtis  Ranch 
area,  underlying  a  portion  of  Martin 
County.  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Art  of  197H.  The 
designated  area  is  in  Railroad 
Commission  Di.strict  No.  8  and  consists 
of  approximately  40,360  acres  as 
des<;ribed  on  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Spraberry 
Trend  Area  Formation  meets  the 
requirements  of  tlie  Commissions 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson. 
Acting  Secretary. 

Appendix 

The  recommended  area  consists  of 
approximately  40.360  acres  in  Martin 
County.  Texas  and  includes  all  or 
portions  of  the  following  sections; 
La  Salle  County  School  Lands 

Leagues  322-325:  All 
Township  2  North 

M.  Curtis  Sur\'ey — Block  A  Sections 
137-140:  All 

T  &  P  RR  Survey— Block  38  Sections 
1-6;  All 
Tof^nship  J  Noiih 
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GM  &  MB  &  A  Survey— Block  38 

Sections  1-9:  All 
GM  &  MB  &  A  Survey— Block  39 

Sections  1-4:  All 
T  &  P  RR  Sun,ey— Block  39  Sections 

1-2:  All 
T  &  P  RR  Survey— Block  38  Sections 

1-9:  All 
Scrap  File 
SF  6883  Section  5:  All 
SF  13416;  All 
SF  13417:  All 

IFR  Doc  94-4705  Filed  3-1-94;  8:45  ami 

BILUNO  COOC  6717-01-111 


[Docket  No.  RP91-164-0101 

Granite  State  Gas  Transmission,  Inc., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  24,  1994. 

Take  notice  that  on  February  17, 1994, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  submitted  for  filing  with 
the  Commission  Third  Revised  Sheet 
No.  22  in  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  containing 
changes  in  rates  for  effectiveness  on 
February  1,  1994. 

According  to  Granite  State,  it  was 
authorized  to  collect  a  special 
volumetric  surcharge  of  $0.0043  per  Dth 
in  its  rates  to  reimburse  it  for  $200,000 
for  costs  incurred  in  acquiring  a  supply 
of  Canadian  gas  for  its  system.  Granite 
State  Gas  Transmission,  Inc.,  61  FERC 
61.335  (1992).  It  is  further  said  that 
Granite  State  began  collecting  the 
surcharge  in  its  rates  for  sales  to  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utilities,  Inc.  (Northern 
Utilities)  on  February  1.  1993  and,  after 
November  1,  1993  in  the  rates  for  firm 
transportation  service  under  Rate 
Schedule  FT-NN  in  its  restructuring 
compliance  tariff. 

Granite  State  states  that  the  monthly 
collections  from  the  surcharge  reached 
the  authorized  sum  of  $200,000  during 
January,  1994.  with  a  small  amount  of 
overcol lection  at  the  end  of  January, 
which  will  be  refunded  to  Bay  State  and 
Northern  Utilities. 

According  to  Granite  State,  the 
revised  rates  on  Third  Revised  Sheet 
No.  22  remove  the  special  surcharge  of 
$0.0043  per  Dth  from  the  volumetric 
rates  for  firm  transportation  service 
under  Rate  Schedule  FT-NN. 

Granite  State  states  that  copies  of  its 
filing  were  served  upon  its  customers 
Bay  State  and  Northern  Utilities,  the 
intervenors  in  Docket  No.  RP91-164- 
000  and  the  regulatory  commissions  of 
the  states  of  Maine.  New  Hampshire  and 
Massachusetts. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211).  All  such  protests  should 
be  filed  on  or  before  March  3,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  Lhis  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson, 
Acting  Secretary. 
IFR  Doc.  94^708  Filed  3-1-94;  8.45  ami 
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Pocket  No.  RP91-126-C12] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Report  of  Refunds 

February  24,  1994. 

Take  notice  that  on  February  18,  1994, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  filing  a  refund 
report.  The  report  documents  refunds  of 
amounts  due  customers  under  Koch 
Gateway's  Docket  No.  RP91-126. 

Koch  Gateway  states  that  it  is  filing 
the  refund  report  pursuant  to  a  Joint 
Stipulation  and  Agreement  filed  on 
September  30,  1991,  in  the  above 
referenced  docket.  Koch  Gateway 
further  states  that  in  accordance  with 
the  terms  of  the  1991  settlement  and  the 
extension  of  those  provision  as 
approved  in  a  subsequent  settlement 
submitted  on  February  25,  1993,  in 
Docket  No.  RP92-235,  Koch  Gateway 
has  refunded  non-gas  revenues  received 
under  rate  schedule  PL. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  IX!!  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Regulations.  All  such 
protests  should  be  filed  on  or  before 
March  3.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-4707  Filed  3-1-94;  8:45  am) 

BILUNO  COOC  6717-01-M 


[Docket  No.  RP93-15»-000] 

Michigan  Gas  Storage  Co.;  Notice  of 
Informal  Settlement  Conference 

February  24,  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday,  March  7, 
1994.  The  conference  will  begin  at  10 
a.m.  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426  in  conference  Room  2402-A.  The 
purpose  of  the  conference  is  to  explore 
the  possibility  of  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.ld2(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Russell  B.  Mamone  at  (202)  208-0744  or 
hene  E.  Szopo  at  (202)  208-1602. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  94-4710  Filed  3-1-94;  8:45  am) 

BILUMO  COOC  6717-01-M 


[Docket  No.  RP93-36-000) 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Informal  Settlement 
Conference 

February  24. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
March  2,  1994,  at  10  a.m.,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE.. 
Washington,  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.ld2(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  David  R.  Cain  (202)  208-0909  or 
John  P.  Roddy  (202)  208-1176. 
Linwood  A.  Watson.  |r. 
Acting  Secretary 
IFR  Doc.  94-4709  Filed  3-1-94;  8:45  ami 
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[Docket  No.  RP94-1 39-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Request  Under  Blanket 
Authorization 

Februar>-24.  1994. 

Take  notice  that  on  February  18,  1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  filed  a 
request  for  a  one-time  waiver  of  the 
requirements  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  (tarifT).  so 
as  to  allow  any  shipper  to  change  its 
method  of  fuel  reimbursement  effective 
.•\pril  1,  1994. 

Williston  Basin  states  that  its  tariff 
allows  sliipp^rs  to  change  its  election  of 
the  method  to  be  used  to  reimburse 
Williston  Basin  for  fuel  use,  lost  and 
unaccounted  for  gas  on  the  dates 
Williston  Basin  revises  its  fuel 
reimbursement  rate  (February  1  and 
August  1  of  each  year)  pursuant  to 
Section  38  of  the  General  Terms  and 
Conditions  of  such  Tariff.  Since  this  was 
the  shippers'  first  opportunity  to  make 
such  a  change  in  its  election  and  due  to 
certain  shippers'  confusion  over  the 
implementaMon  dates  of  the  fuel 
reimbursement  election,  Williston  Basin 
herewith  seeks  a  one-time  waiver  of  its 
tariff  requirements  to  allow  any  and  all 
shippers  the  one-time  opportunity  to 
change  its  method  of  fuel 
reimbursement  effective  Aph\  1.  1994. 
Any  such  changes  made  effective 
pursuant  to  this  waiver  would  be 
effective  from  April  1,  1994,  forward 
until  changed  in  accordance  with 
Section  38  of  the  General  Terms  and 
Conditions  of  Williston  Basin's  Tariff. 
Williston  Basin  will  pK)st  this  one-time 
waiver  of  its  tariff  on  its  Electronic 
Bulletin  Board  and  notify  each  shipper 
via  wTitten  correspondence. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}'  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  385  214).  All  such  motions  or 
protests  should  bo  filed  on  or  before 
March  3.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Linwood  A.  Watson, 

Acling  Secretary. 

(FR  Doc.  94-4711  Filed  3-1-94;  8:45  am) 
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ENVIRONMENTLAL  PROTECTION 
AGENCY 

IFRL-4844-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  e.xpected 
cost  and  burden. 

DATES;  Comments  must  be  submitted  on 
or  before  April  1,  1994. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
For  further  information  or  to  obtain  a 
copy  of  this  ICR.  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATtON: 

OfTice  of  Water 

Title:  Information  Collection  Request 
for  Combined  Sewer  Overflow  Policy 
(EPA  No.  1680.01). 

Abstract  This  is  a  new  collection  of 
information  in  support  of  the  1993 
Combined  Sewer  Overflow  (CSO) 
Policy,  a  national  guidance  that  was 
issued  earlier  as  a  draft  Policy  in  1992, 
and  is  partially  based  on  the  1989 
Combined  Sewer  Overflow  (CSO) 
Strategy,  as  published  at  54  FR  37370. 
The  Clean  Water  Act  (CWA),  as 
promulgated  at  40  CFR  Parts  121 
through  125,  provides  the  authority  to 
regulate  Combined  Sewer  Systems 
(CSSs)  as  point  sources  subject  to 
National  Pollution  Discharge 
Elimination  System  (NPDES)  permit 
requirements.  CSSs  are  wastewater 
collection  systems  designed  to  transport 
both  wastewater  and  stormwater  to 
publicly-owned  treatment  works 
(POTWs).  CSSs  may  periodically 
experience  flows  that  exceed  capacity, 
resulting  In  discharges  of  untreated 
wastes  into  surface  waters.  The  CSO 
policy  requires  POTWs  to  provide 
information  to  EPA,  or  the  delegated 
State  authority,  that  v«ll  be  used  to 
ensure  the  adequacy  of  existing  CSO 


controls,  to  establish  permit  terms  and 
conditions,  to  track  performance,  and  to 
conduct  compliance  assessment  and 
enforcement  of  CWA  requirements. 

Under  the  CSO  Policy,  municipal 
POTWs  are  expected  to  document  the 
implementation  of  nine  control 
measures  develop  a  Long  Term  CSO 
Control  Plan  (LTCCP),  and  perform 
ongoing  compliance  monitoring.  The 
information  provided  by  CSOs  may 
include:  1)  operation  and  maintenance 
plans;  2)  rtnised  sewer-use  ordinances 
for  industrial  users;  3)  infiltration/ 
inflow  studies;  4)  descriptions  of 
pollution  prevention  programs;  5) 
public  notification  plans;  6)  facility 
plans  for  maximizing  the  capabilities  of 
existing  collection,  storage  and 
treatment  systems;  6)  contracts  and 
schedules  for  minor  construction 
programs;  and  7)  information  or  data 
relevant  to  assessing  the  extent  to  which 
the  nine  minimum  controls  satisfy  water 
quality  standards. 

Documentation,  monitoring  and 
rt;porting  by  POTWs  will  occur  over  the 
normal  five  year  duration  of  their 
NPDES  permit.  POTWs  will  be  required 
to  retain  records  for  a  period  of  three 
years. 

Burden  Statement  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  565  hours  per 
response  for  POTWs  and  1.052  hours  for 
States  operating  NPDES  programs 
including  time  foi  reviewing  the  policy, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information.  Annual  public 
recordkeeping  is  estimated  to  average  25 
hours  per  POTW  and  6  hours  for  each 
State  operating  an  NPDES  program. 

Respondents:  Municipal  POTWs  and 
States  operating  NPDES  programs. 

Estinnated  number  of  respondents; 
1100  POTWs,  30  States. 

Estimated  number  of  responses  per 
respondent:  1. 

Frequency  ofCk)llection:  Twice  every 
five  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  591  hours  for  POTWs, 
1,058  hours  for  States. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW.. 
Washington.  DC  20460  and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW.. 
Washington.  DC  20503. 
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Dated:  February  23, 1994. 
Paul  Lapsley, 

Direclor,  fiegulaiory  Management  Dmsion. 
[FR  Doc.  94-4754  FUeii  3-1-94;  8:45  am) 
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[rRL-4843-7] 

Alabama:  Final  DetetTi^natton  of 
Adtxjujcy  o1  Statc/'^ribai  Municipal 
Solid  Waste  Penr.il  Program 

AGENCY:  flnvironmcntal  Protection 

Agency. 

ACTION:  Notice  of  final  partial  program 

determination  of  adequacy  of  the  State 

of  Alabama's  municipal  solid  waste 

loiidfjll  permit  program. 

SUMMARY:  Section  4005(c)(1)(B)  of  tho 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  nKjiiires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
(omply  with  the  revised  Federal 
MSVVLF  Criteria  (40  CFR  part  258). 
RCRA  sedion  4005(c)(1)(C)  requires  tlie 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  governing  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
•Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
dolerminations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owneis/'operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  fiexibility  provided  bv 
part  258  to  the  extent  the  State/Tribal' 
permit  program  allows  such  fiexibility. 
EPA  notes  that  regardless  of  the 


approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  fadhty,  tlie  Federal 
landfill  criteria  wjil  apply  to  ail 
permitted  and  unpermitted  MSWLF 
facilities. 

Alabama  apphed  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  Region  IV  renewed 
Alabama's  MSWU"  application  and 
made  a  tentative  determination  of 
adequacy  for  those  portions  of  the 
MSWLF  permit  program  that  are 
adequate  to  ensure  compliance  with  the 
revised  MSVVLF  criteria.  After  reviewing 
all  comments  received.  EPA  today  is 
granting  final  approval  to  -Alabama's 
partial  program. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  Alabama  shall 
be  effective  en  March  2, 1994. 
FOR  FURTHER  INFORMATtON  CONTACT:  EPA 
Region  IV.  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig,  mail  code  4WD-OSW. 
telephone  404-347-2091. 
SUPPLEMENTARY  rNFORMATtON: 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWTJs  (40  CFR 
part  258).  SubUtle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  pennitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
end  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rale  will  specify  the 
requirements  which  State/'Tribal 
program.s  must  satisfy  to  be  determined 
adequate. 

EP.^  intends  to  propose  in  STIR  to 
allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  pert  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  those  requirements;  and  (3) 
pro\asions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  part  258.  As 
provided  in  the  October  9.  1991. 
municipal  landfill  rule.  EPA's  nationcJ 
Subtitle  D  standards  took  effect  on 
October  9,  1993.  Consequently,  any 
portion  of  the  Federal  Criteria  that  are 
not  included  in  an  approved  State/ 


Tribal  program  by  October  9.  1993  apply 
direc;tly  to  the  owner/operator  without 
any  approved  State/Tribal  flexibility. 
On  October  1. 1993.  the  October  9,  1993, 
effective  date  was  extended  for  certain 
smaller  landfills  and  for  c:ertain  landfills 
receiving  waste  from  flood  disaster  areas 
(58  FR  51536).  The  effective  date  is  now 
April  9,  1994,  for  MSWLFs  that  accept 
less  than  100  tons  of  waste  per  day,  are 
not  a  Superfund  National  Prionty  List 
site,  and  are  either  in  a  State  that  has 
submitted  an  application  to  EPA  for 
approval  before  October  9, 1993,  or  are 
located  on  Tribal  lands.  The  effective 
date  has  been  extended  to  October  9, 
1995,  for  very  small  (less  than  20  tons 
of  waste  per  day),  remote  landfills  in 
arid  climates  that  lack  a  practicable 
alternative  for  waste  disposal  or 
experience  significant  disruption  of 
surface  transportation.  Certain  large 
facilities  receiving  waste  from  flood 
disaster  areas  also  are  allowed  an 
extension  of  the  compliance  date  if  the 
State  determines  that  they  are  needed  to 
dispose  of  flood  debris.  "The 
requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  that  take  effect  will  be  fully 
workable  and  leave  no  significant  gaps 
in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR. 
Consequently.  EPA  reviewed  the 
program  approved  today  and  coiiduded 
that  the  State/Tribal  and  Federal 
requirements  mesh  reasonably  well  and 
do  not  leave  significant  gaps.  Partial 
approval  would  allow  tho  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  flexibility  allowed  under  the  Federal 
criteria  for  approved  states  for  those 
portions  of  the  State's  program  that  have 
been  approved. 

EPA  will  review  Stale/Tribal 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005(c)(1)(C)  of  RCR-\.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWl^Fs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
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permit  or  other  notice  of  prior  approval 
to  ail  new  and  existing  MSVVLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004fb)  of  RCR.\. 
Finally,  EPA  believes  that  the  State/ 
Tnbe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSVVLF  program. 

EP.\  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tnbal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSVVLF  program  before  it  gives  full 
approval  to  a  MSVVLF  program.  EPA 
also  is  requesting  States/Tribes  seeking 
partial  program  approval  to  provide  a 
schedule  for  the  submittal  of  all 
remaining  portions  of  their  MSVVLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submissions 
of  a  schedule  mandatory  in  the  STIR. 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
Federal  MSVVLF  landfill  regulations, 
unapproved  portions  of  a  partially 
approved  MSVVLF  permit  program  may 
be  approved  by  the  EPA.  The  State/ 
Tribe  may  submit  an  amended 
application  to  EPA  for  review  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria  as  for  the  initial 
application.  This  adequacy 
determination  will  become  effective 
sixty  (60)  days  following  publication  if 
no  adverse  comments  are  received.  If 
EPA  receives  adverse  comments  on  its 
adequacy  determination,  another 
Federal  Register  notice  will  be 
published  either  affirming  or  reversing 
the  initial  decision  while  responding  to 
the  public  comments. 

B.  State  of  Alabama 

On  July  9,  1993.  the  State  of  Alabama 
submitted  a  final  application  for  partial 
program  adequacy  determination  for 
their  MSUTJ"  permit  program.  On 
December  17,  1993,  EPA  published  a 
tentative  determination  of  adequacy  for 
ail  portions  of  Alabama's  program 
except  for  the  Financial  Assurance 
Criteria  set  forth  in  Subpart  G.  Further 
background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  65982,  (December  17.  1993). 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 


hearing  on  the  application.  Region  IV  of 
EPA  held  a  public  hearing  on  February 
10.  1994.  at  7  p.m.  in  Montgomery, 
Alabama. 

The  State  of  Alabama  has  the 
authority  to  issue  permits  that 
incorporate  all  the  requirements  of  the 
Revised  Federal  MSVVLF  Criteria,  except 
Financial  Assurance,  to  all  MSVVLFs  in 
the  State,  with  the  exception  of  those 
located  on  Tribal  Lands. 

The  EPA  has  determined  that  the 
State  of  Alabama's  statutes  and 
administrative  regulations  provide  for  a 
state-wide  comprehensive  program  of 
solid  waste  management  including 
specific  provisions  for  public 
participation,  compliance  monitoring 
and  enforcement. 

The  State  of  Alabama  requested 
approval  for  all  portions  of  the  Federal 
criteria  except  Subpart  G-Financial 
Assurance  Criteria.  The  Alabama 
Department  of  Environmental 
Management  does  not  currently  have 
statutory  authority  to  develop  and 
enforce  financial  assurance  regulations 
for  MSVVLFs.  The  schedule  that 
Alabama  submitted  indicates  that  the 
necessary  changes  to  the  laws, 
regulations,  and  guidance  to  comply 
with  the  remaining  part  258 
requirements  will  be  completed  by 
January.  1995. 

C.  Public  Conunent 

One  written  comment  was  submitted 
during  the  public  comment  period.  The 
commenter  supported  the  tentative 
decision  to  partially  approve  Alabama's 
MSWLF  permit  program.  There  were  no 
written  or  oral  comments  submitted 
during  the  public  hearing. 

D.  Decision 

After  reviewing  the  public  comments 
submitted  in  response  to  the  tentative 
decision.  I  conclude  that  Alabama's 
application  for  partial  program 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 
Alabama  is  granted  a  partial  program 
determination  of  adequacy  for  all 
portions  of  its  MSVVLF  permit  program 
except  Subpart  G-Financial  Assurance 
Requirements. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSVVLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 


Criteria.  See  56  FR  50978.  50995 
(October  9.  1991). 

This  action  takes  effect  on  the  date  of 
publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's  program  are  already  in  effect  as 
a  matter  of  State  law.  EPA's  action  today 
does  not  impose  any  new  requirements 
that  the  regulated  community  must 
begin  to  comply  with.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  Federal  law.  Consequently.  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  effective. 

Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  action,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  of  final  partial 
program  adequacy  determination  of 
Alabama's  municipal  solid  waste  permit 
program  is  issued  under  the  authority  of 
section  4005  of  the  Solid  Waste  Disposal  Act 
as  amended;  42  U.S.C.  6946. 

Dated:  Februar>'  18,  1994. 
John  H.  Hankinson,  Jr., 
Regional  Administrator 
|FR  Doc  94-^757  Filed  3-1-94;  8:45  am] 
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State  of  Florida;  Adequacy 
Determination  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

determination  on  Florida  application  for 

full  program  adequacy  determination, 

public  hearing  and  public  comment 

period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSVVA)  of  1984,  requires 
States  to  develop  and  implement  permit 
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programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Fnvironmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"'  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EP.A  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
for  interaction  between  the  State/Tribe 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operatoi-s  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  fiexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
federal  landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSVVLF 
facilities. 

Florida  has  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCR.\.  EPA  Region  IV 
has  reviewed  Floridas  MSWLF 
application  and  has  made  a  tentative 
determination  that  Florida's  MSWLF 
permit  program  meets  the  requirements 
for  full  program  approval  and  ensures 
compliance  with  the  revised  MSWLF 
Criteria  (40  CFR  part  258). 

Florida's  application  for  program 
adequacy  determination  is  available 
from  EPA  Region  IV  and  the  State  for 
public  review  and  comment.  Although, 
RCRA  does  not  require  EPA  to  hold  a 
public  hearing  on  a  detennination  to 
approve  a  State's/Tribe's  MSWLF 
program.  Region  IV  has  scheduled  a 
public  hearing  on  this  determination. 
The  date,  location  and  time  of  the 
hearing  is  discussed  below  in  the  DATES 
section.  Anyone  requiring  additional 
information  regarding  the  hearing,  may 


call  the  person  listed  in  the  CONTACTS 
section  below. 

DATES:  All  comments  on  Florida's 
application  for  a  determination  of 
adequacy  must  be  received  at  the  EPA 
Region  IV  Office  of  Solid  Waste  by  close 
of  business,  Monday,  April  25,  1994. 
Comments  may  also  be  submitted  at  the 
public  hearing  which  will  be  held  on 
Monday,  April  25,  1994,  at  the  Florida 
Department  of  Environmental 
Protection — Margarie  Stoneman  Douglas 
Building,  3900  Commonwealth  Blvd., 
Tallahassee,  Florida  30399-3000, 
beginning  at  6:30  p.m.  The  State  will 
participate  in  the  hearing  which  is  being 
held  by  EPA.  Please  contad  one  of  the 
individuals  listed  as  a  contact  below  at 
least  72  hours  before  the  hearing  if 
special  accommodations  are  required. 

ADDRESSES:  Copies  of  Florida's 
application  for  adequacy  determination 
are  available  between  the  hours  of  8 
a.m.  and  5  p.m.,  Monday  through 
Friday,  at  the  following  addresses  for 
inspection  and  copying:  Florida 
Department  of  Environmental 
Protection,  Solid  Waste  Section,  Twin 
Towers  Office  Building,  2B00  Blair 
Stone  Road,  Tallahassee.  Florida  32399- 
2400.  Attn;  Ms.  Mary  lean  Yon, 
telephone  (904)  488-0300:  and  U.S  EPA 
Region  IV  Library,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365,  Attn:  Ms. 
Priscilla  Pride,  telephone  (404)  347- 
4216.  Written  comments  should  be 
submitted  to  Ms.  Patricia  S.  Zweig.  mail 
code  4WD-OSW,  EPA  Region  IV,  Office 
of  Solid  Waste,  345  Courtland  Street, 
NE.,  Atlanta.  Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 

Region  IV,  345  Courtland  Street,  NE., 
.'Mlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig.  mail  code  4WTMDSW. 
telephone  (404)  347-2091. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9.  1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCR.^.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 


programs  must  satisfy  to  be  determined 
adequate. 

As  provided  in  the  October  9,  1991 
municipal  solid  waste  landfill  rule, 
EPA's  national  Subtitle  D  standards  took 
effect  on  October  9,  1993.  Consequently, 
any  remaining  portions  of  the  Federal 
criteria  that  are  not  included  in  an 
approved  State/Tribal  program  apply 
directly  to  the  owner/operator  without 
any  approved  State/Tribal  flexibility. 
On  October  1,  1993,  EPA  published  the 
Final  Rule  to  extend  the  effective  date 
of  the  landfill  criteria  for  certain 
classifications  of  landfills  (58  FR 
51536).  On  October  14,  1993,  EPA 
published  corrections  to  the  Final  Rule 
to  extend  the  effective  date  (58  FR 
53137). 

EPA  intends  to  approve  Stale/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdidion.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/'Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  an 
MSWLF  program  before  it  gives  full 
approval  to  an  MSWLF  program 

B.  State  of  Florida 

On  July  20,  1993.  Florida  submitted  a 
final  application  to  EPA  Region  FV  for 
adequacy  determination.  Region  IV 
reviewed  the  final  application  and 
submitted  substantive  comments  to 
Florida.  Florida  addressed  EPA's 
comments  and  submitted  an  extensively 
revised  final  application  in  September 
1993.  Region  IV  has  completed 
technical  review  of  Florida's  revisions 
and  has  tentatively  determined  that,  as 
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revised,  all  portions  of  Florida's  Subtitle 
D  MSVV  landfill  permit  program  meet 
the  requirements  necessary  to  qualify 
for  full  program  approval  and  ensure 
compliance  with  the  revised  Federal 
Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  close  of  the  public 
hearing  to  the  person  listed  in  the 
"Contacts"  section  of  this  notice.  Copies 
of  Flonda's  application  are  available  for 
inspection  and  copying  at  the 
loca'ion(s)  indicated  in  the  "Addresses" 
section  of  this  notice.  Comments  may 
also  be  submitted  during  the  scheduled 
public  hearing,  as  transcribed  from  the 
discx-ssion  of  the  hearing  or  in  writing 
at  the  time  of  the  hearing. 

Florida's  revised  application  includes 
new  regulations  which  the  State 
developed  to  be  technically  comparable 
to  the  requirements  of  the  federal 
criteria.  Florida's  revised  regulations 
became  effective  on  January  2. 1924. 
and  have  been  deemed  technically 
comparable  to  the  federal  criteria. 

Although  regulatory  language  and 
strjcture  in  certain  of  Florida's 
regulations  may  not  refijct  Lhe  exact 
language  and  structure  in  the 
corresponding  EPA  requirements.  EPA 
has  determined  that  Florida  will  ensure 
compliance  with  40  CF'R  part  258.  The 
following  paragraphs  detail  the  major 
issues  for  which  Florida  was  required  to 
demonstrate  technical  comparability. 

1.  r>iily  Qiver-^O  CFR  258.21 
requires  that  six  (F)  inches  of  earthen 
material  be  placed  over  the  working  face 
of  MSWLFs  at  the  end  of  each  working 
day  to  control  blowing  litter, 
scavenging,  etc.  Directors  of  EPA- 
approved  states  have  the  flexibility  to 
allow  daily  covers  made  of  alternative 
materials  and  thicknesses.  Florida's 
regulations  previously  provided 
MSWLFs  owner/operators  an  exemption 
from  daily  cover  if  the  period  between 
cessation  of  operation  on  one  day  and 
start  ofoperation  the  next  was  18  hours 
or  less.  Florida  revised  their  regulatory 
language  to  eliminate  this  exemption 
and  r*^juire  daily  cover.  Florida  also 
added  language  to  allow  a  reusable 
tarpaulin  (to  be  rolled  out  over  the 
working  face  at  the  end  of  one  day  and 
taken  up  at  the  beginning  of  the  next)  as 
an  acceptable  alternative  to  a  soil  daily 
cover. 

2.  Liner  Design — 40  CFR  258.40 
requires  that  new  landfills  and  lateral 
expansions  to  existing  landfills  be 
con.stracted  v\'ith  a  specific  composite 
liner  and  leachate  collection  system  or 
an  alternative  which  ensures  that 
drinking-water-bas»'d  maximum 
concentration  limits  (MCLs)  are  not 
exceeded  in  the  uppermost  groundwater 


aquifer  at  a  predetermined  point  of 
compliance  (POC).  The  POC  must  be  on 
the  landfill  owner/operator's  property 
and  within  150  meters  (approximately 
500  feet)  of  the  landfill  unit  boundary. 

EPA  Headquarters  has  interpreted  the 
federal  criteria  to  also  afford  states  the 
opportunity  to  present  alternative  liner 
designs  to  regional  offices  for  review.  If 
a  state  demonstrates,  via  mathematical 
modelling,  that  the  proposed 
altemative(s)  meet  the  minimum  federal 
performance  standard  based  on  "worst- 
case"  conditions  (considering 
hydrology,  geology,  climate, 
groundwater  flow,  etc),  then  the  EPA 
regional  office  can  approve  the 
altemative(s)  to  be  used  as  state 
standard(s)  in  lieu  of  the  federal 
standard  composite  liner  system. 

Florida's  regulations  allow  several 
alternative  composite  liner  designs  and 
a  double  synthetic  liner  design  with 
primary  and  secondary  leachate 
collection  systems.  Florida  has 
presented  information,  including 
analysis  data  from  the  MultiMed 
mathematical  modeling  program,  to 
adequately  demonstrate  that  each  of 
their  liners  meets  the  federal 
performance  standards.  Additionally. 
Florida  determines  the  need  for 
corrective  action  due  to  contaminant 
releases  from  the  landfill  into  the 
subsurface  based  on  analysis  of 
groundwater  sampled  at  distances 
within  100  feet  of  the  landfill  unit 
boundary  (as  compared  to  the  federal 
range  of  0  to  150  meters  (or 
approximately  500  feet)  from  the  unit 
boundary).  Further,  in  addition  to 
sampling  and  analyzing  groundwater, 
Florida  performs  annual  analysis  of 
leactiate  c»llected  from  the  landfill,  to 
determine  which  constituents  might  be 
expected  to  be  found  in  groundwater  in 
the  event  that  a  release  does  occur. 

3.  Groundwater  Monitoring  and 
Corrective  Action — 40  CFR  258.54 
requires  detection  monitoring  for  sixty- 
two  (62)  constituents.  Florida's  original 
detection  mnnitoring  program  required 
analysis  of  fewer  and  several  different 
constituents  than  the  federal.  Florida 
has  revised  their  regulatory  language  to 
include  analysis  of  all  constituents 
listed  in  40  CFR  part  258.54  in  addition 
to  their  original  parameters. 

4.  Final  Closure  Cover — 40  CFR 
258.60  requires  that  a  MSVVLF  final 
closure  cover  include  a  composite  cap 
which  consists  of  a  minimum  6  inch 
earthen  erosion/vegetative  layer  and  an 
infiltration  layer  of  at  least  18  inches  of 
soil  compacted  to  a  permeability  of 
1x10  -  J  cm/ sec  or  the  permeability  of 
the  bottom  liner  system,  whichever  is 
less.  EPA  Headquarters  has  interpreted 
this  description  to  imply  that  MSW 


landfills  with  a  synthetic  in  their  liner 
system  must  be  closed  with  a  cap  that 
includes  a  synthetic  in  the  infiltration 
layer.  Directors  of  EPA-approved  states 
have  the  flexibility  to  allow  infiltration 
layers  of  alternative  m.aterials  and/or 
thicknesses. 

Florida's  original  regulations  did  not 
require  a  synthetic  in  the  final  closure 
cover  of  a  sjmthetically  lined  MSW 
landfill.  Florida  has  revised  their 
regulatory  language  to  require  that  final 
closure  covers  on  MSW  landfills 
include  "a  barrier  layer  which  is 
substantially  equivalent  to.  or  less  than, 
the  permeability  of  the  bottom  finer 
system."  Florida  also  specifically 
requires  that,  "If  the  landfill  uses  a 
geomembrane  in  the  bottom  liner 
system,  the  barrier  layer  shall  also 
incorporate  a  geomembrane." 

5.  Fincincial  Assurance  for  Corrective 
Action— 40  CFR  258.73  requires  that 
landfill  owner/operators  required  to 
undertake  corrective  action  procedures, 
have  financial  assurance  based  on  a 
written  estimate,  in  current  dollars,  of 
the  cost  of  hiring  a  third  party  to 
perform  the  corrective  action.  Florida's 
original  program  did  not  address  this 
issue.  Florida  has  revised  their 
regulatory  language  to  require  an 
acceptable  mechanism  by  which  owner/ 
operators  must  provide  financial 
assurance  in  tlie  event  that  corrective 
action  activities  are  necessary  at  their 
facility. 

EPA  Region  IV  will  consider  all 
public  comments  on  its  tentative 
determination  which  are  received  by 
close  of  the  scheduled  public  hearing. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  determination  of 
inadequacy  for  Florida's  program.  EPA 
Region  IV'  will  make  a  final  decision  on 
whether  or  not  to  approve  Florida's 
pro,gram  after  all  comments  are  received 
and  reviewed,  and  will  give  notice  of 
that  decision  in  the  Federal  Register. 
The  notice  will  include  a  summary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  maior  comments 
received  by  the  end  of  the  scJieduled 
public  hearing. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  sc<:;tion  7002  of  RCRA  to 
enforce  the  Federal  MSWIJ"  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9.  1991). 
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Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

.Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  February  18, 1994. 
John  H.  Hankinson,  Jr., 
Eegional  Administrator. 
[FR  Doc.  94-4759  Filed  3-1-94;  8:45  am] 

BiLUNO  CODE  S560-SO-P 

[FRL-4843-8] 

Meeting;  Clean  Air  Act  Advisory 

ACTION:  Clean  Air  Act  Advisory 
Committee  Notice  of  Meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19,  1990  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with  the 
implementation  of  the  Clean  Air  Act  of 
1990.  The  charter  for  the  CAAAC  was 
reissued  and  the  Committee  was 
authorized  to  be  extended  until 
November  19,  1994  under  regulations 
established  by  the  Federal  Advisory 
Committee  Act  (FACA). 

On  August  4, 1993  EPA  requested 
nominations  for  new  members  to  the 
committee.  In  February  1994  all  new 
and  reappMjinted  members  of  the  Clean 
Air  Act  Advisory  Committee  were 
contacted  and  informed  of  their 
selection.  The  membership  of  the 
Committee  represents  a  balance  of 
interested  persons  with  diverse 
perspectives  and  professional 
qualifications  and  experience  to 
contribute  to  the  functions  of  the 
Advisory  Committee.  Members  were 
drawn  from:  business  and  industry; 
academic  institutions;  state  and  local 
governmental  bodies;  environmental 
and  nongovernmental  organizations; 
unions  and  service  groups. 

Fifty-two  individuals  were  selected  to 
participate  as  members  of  the  CAAAC. 
The  Advisory  Committee  will  be 
authorized  to  form  subcommittees  to 


consider  specific  issues  or  actions  and 
report  back  to  the  Committee. 

Open  Meeting  Notice:  Notice  is  hereby 
given  that  the  reauthorized  Clean  Air 
Act  Advisory  Committee  will  hold  its 
initial  open  meeting  on  March  29,  1994 
from  10  a.m.  to  3:30  p.m.,  at  the 
Washington  Renaissance  Hotel.  999  9th 
Street,  NW.  in  Washington,  DC.  Seating 
will  be  available  on  a  first  come,  first 
served  basis. 

The  CAAAC  was  established  to  advise 
EPA  on  the  development, 
implementation,  and  enforcement  of  the 
new  and  expanded  regulatory  and 
market-based  programs  required  by  the 
Clean  Air  Act  of  1990.  .\t  this  initial 
meeting,  the  Committee  will  highlight 
implementation  priorities  for  the  next 
year;  consider  fXJtential  sub-committee 
formation,  and;  receive  a  report  from  the 
existing  New  Source  Review  Sub- 
committee. 

Inspection  of  Committee  Documents: 
Documents  relating  to  the  above  noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  CAAAC  meeting 
minutes  will  be  available  for  public 
inspection  in  EPA  Air  Docket  Number 
A-90-39  in  Room  1500  of  EPA 
Headquarters,  401  M  Street.  SW., 
Washington,  DC. 

For  further  information  concerning 
this  meeting  of  the  CAAAC  please 
contact  Karen  Smith,  Office  of  Air  and 
Radiation,  US  EPA  (202)  260-6379,  FAX 
(202)  260-5155,  or  by  mail  at  US  EPA. 
Office  of  Air  and  Radiation  (Mail  Code 
6101),  Washington.  DC  20460. 

Dated:  February  24, 1994. 
Ann  E.  Goode, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc  94-4758  Filed  3-1-94;  8:45  am] 

BILUNO  COOC  aitO~60~P 


tFRL-4844-1] 

Notice  of  Schedule  of  Meetings  of  the 
Pine  Street  Canal  Superfund  Site 
Coordinating  Council 

In  accordance  with  the  objectives  of 
section  117  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Uability  Act  ("CERCLA"),  42  U.S.C 
9617,  the  United  States  Environmental 
Protection  Agency  (EPA)  has  established 
a  community  working  group  known  as 
the  Coordinating  CounrJl  at  the  Pine 
Street  Canal  Superfund  Site,  in 
Burlington,  Vermont.  The  Coordinating 
Council  is  comprised  of  representatives 
from  EPA,  the  Vermont  Department  of 
Environmental  Conservation,  the  United 
States  Fish  and  Wildlife  Service,  the 
Lake  Champlain  Committee,  the  City  of 


Burhngton,  Vermont,  entities  which 
have  been  identified  as  potentially 
responsible  parties  under  section  107  of 
CERCLA,  and  citizen  representatives. 

The  Coordinating  Council  is  currently 
developing  a  scope  of  work  for  further 
remedial  investigation/ feasibility 
studies  for  the  Pine  Street  Canal 
Superfund  Site.  This  notice  provides  the 
public  with  notice  of  the  meetings  of  the 
Coordinating  Council.  The  meetings  of 
the  Coordinating  Council  are  held  at 
locations  in  Burlington,  Vermont,  and 
are  open  to  the  public. 

Meetings  of  the  Coordinating  Council 
have  been  scheduled  for  the  following 
dates: 

February  27,  1994—5:30  p.m.-9  p.m. 
March  2,  1994 — 5:30  p.m.-9  p.m. 
March  3,  1994 — 5:30  p.m.-9  p.m. 
March  31,  1994 — 5:30  p.m.-9  p.m. 
April  21,  1994 — 5:30  p.m.-9  p.m. 
May  18,  1994—5:30  p.m.-9  p.m. 
May  19,  1994 — 5:30  p.m.-9  p.m. 
June  8,  1994—5:30  p.m.-9  p.m. 
June  9,  1994 — 5:30  p.m.-9  p.m. 
June  28,  1994 — 5:30  p.m.-9  p.m. 
June  29,  1994 — 5:30  p.m.-9  p.m.      - 
July  13.  1994—5:30  p.m.-9  p.m. 
July  14,  1994—5:30  p.m.-9  p.m. 

Persons  wishing  further  information 
concerning  the  locations  of  meetings  of 
the  Coordinating  Council,  updates 
concerning  the  scheduling  of  meetings 
of  the  Coordinating  Council,  and 
meeting  summary  reports,  should 
contact  Ross  Gilleland,  Remedial  Project 
Manager,  EPA  Region  I.  JFK  Federal 
Building  (Mail  Code  HPS-CANl), 
Boston,  MA  02203.  telephone  (617) 
573-5766,  or  Sheila  Eckman,  Remedial 
Project  Manager,  EPA  Region  I.  JFK 
Federal  Building  (Mail  Code  HPS- 
CANl),  Boston,  M.\  02203.  telephone 
(617) 573-5874. 

Dated:  February  18, 1994. 
Harley  Laing, 

Acting  Regional  Administrator. 

|FR  Doc.  94-4756  Filed  3-1-94;  8:45  am) 

BILUMOCOOC  UtO-60-P 


[FRL-4844-2] 

Revised  Hours  of  Operation  for  Public 
Access  to  the  Headquarters  Library 
and  INFOTERRA 

AGENCY:  U.S.  Envirormiental  Protection 
Agency. 

SUMMARY:  Notice  is  hereby  given  that 
beginning  December  15.  1993.  the 
Headquarters  Library  and  INFOTERRA 
will  be  open  to  the  public  from  1000 
a.m.  to  2:00  p.m.,  Monday  through 
Friday  (excluding  Federal  holidays). 
This  constitutes  a  reduction  in  hours  of 
operation. 
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FOfl  FURTHER  tNFORMATXJN  COWTACT: 

Jonda  Byxd,  National  Library  Network 
Program  Manager  at  (513)  56^-7183  or 
Emma  McNamara.  INFOTERRA 
Manager  at  (202)  260-1522. 

Dated;  December  22. 1993. 
Linda  D.  Garrison, 

Acting  Chief.  Information  Access  Branch. 
(FR  Doc.  94-4^60  Filed  3-1-94;  8:45  am) 

BILLma  CODE  S5«0-««-M 

[OPP-180921;  FRL  4761-6] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  BIfenthrin; 
Solicitation  of  Public  Comment 

AQ£NCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  rect- ived  a  specific 
exemption  request  from  the  California 
Environmental  Protection  Agency 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  pesticide 
bifenthrin  [CAS  82557-04-3  cis  isomer 
and. CAS  83322-02-5  trans  isomer]  to 
treat  up  to  200.000  acres  of  cucurbits 
(cucumbers,  melons,  pumpkins,  and 
squash)  to  control  the  sweet  potato 
wnitefly.  In  accordance  with  40  CFR 
166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  17,  1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180921."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Progra.ms.  Environmental 
Protection  Agency.  401  M  St.,  SVV., 
Washington,  D.C  20460.  In  person, 
bring  comments  to:  Rm.  1132.  Cr>'stal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 


from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard.  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SVV..  Washington. 
D.C  20460.  Office  location  and 
telephone  number:  Floor  6,  Crystal 
Station  #1.  2800  JefTerson  Davis 
Highway.  Arlington.  VA.  (703)  308- 
8791. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  bifenthrin  on 
cucurbits  to  control  the  sweet  potato 
whitefly.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

The  sweet  potato  whitefly  (SPWF)  is 
a  relatively  new  pest  on  cucurbits.  The 
SPWF  has  caused  severe  economic 
damage  to  several  other  commodities 
nationv\dde  including  cotton,  lettuce, 
squash,  beans,  peanuts,  and 
ornamentals.  SPWF  causes  damage 
through  feeding  activities,  and  also 
indirectly  through  the  production  of  a 
honeydew.  which  encourages  growth  of 
sooty  mold  and  other  fungi.  The 
Applicant  claims  that  adequate  control 
of  the  SPWF  is  not  being  achieved  with 
the  currently  registered  compounds. 
The  Applicant  claims  that  significant 
economic  losses  are  expected  in 
CaUfomia  cucurbit  production  if  the 
SPWF  is  not  adequately  controlled,  and 
is  therefore  requesting  this  use  of 
bifenthrin. 

The  Applicant  proposes  to  apply 
bifenthrin  at  a  maximum  rate  of  0.1  lb. 
active  ingredient  (a.i.)  (6.4  oz.  of 
product)  per  acre  with  up  to  three 
applications  allowed,  and  a  maximum 
of  0.3  lb.  a.i.  per  acre  per  season,  on  a 
total  of  200,000  acres  of  cucurbits.  It  is 
possible  to  produce  two  cucurbit  crops 
per  calendar  year  on  a  given  acre,  and 
therefore,  the  acreage  could  potentially 
receive  6  applications,  (maximum  of  0.6 
lb.  a.i.  per  acre)  per  calendar  year. 
Therefore,  use  under  this  exemption 
could  potentially  amount  to  a  maximum 
total  of  120.000  lbs.  of  active  ingredient. 
This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  This  is  the  third  time  that  the 
Applicant  has  applied  for  the  use  of 
bifenthrin  on  cucurbits,  and  the  fourth 
year  that  this  use  has  been  requested 


under  section  18.  The  regulations 
governing  section  18  require  that  the 
Agency  publish  notice  of  receipt  in  the 
Federal  Register  and  solicit  pubUc 
comment  on  an  application  for  a 
specific  exemption  proposing  use  of  a 
pesticide  if  an  emergency  exemption 
has  been  requested  or  granted  for  that 
use  in  any  3  previous  years,  and  a 
complete  application  for  registration  of 
that  use  and/or  a  petition  for  tolerance 
for  residues  in  or  on  the  commodity  has 
not  been  submitted  to  the  Agency  (40 
CFR  166.24(a)(6)i. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  ail  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
California  Environmental  Protection 
Agency. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 

Datod;  February  17,  1994. 

Stephen  L.  Johnson, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  94-4537  Filed  3-1-94;  8:45  ami 

BtLUNO  COOe  6M0-4O-# 

(RF-592;  FRL-4760-1) 

Rohm  &  Haas;  Agricultural  Chemicals; 
Filing  of  Food  Additive  Petition  and 
Amendments  to  Pesticide  Petitions 

AGENCY:  Environmental  Proteclion 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  Rohm 
&  Haas,  Agricultural  Chemicals,  a  filing 
of  a  food  additive  petition  and  two 
amendments  to  previously  submitted 
pesticide  petitions  for  various 
agricultural  corrmiodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  IX  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  Information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
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procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOfl  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM-22),  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229.  CM  #2,  1921  Jefferson  Davis 
Hw7..  Arlington.  VA,  {703)-305-5540. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  Rohra  &  Haas,  Agricultural 
Chemicals,  Independence  Mali  West, 
Philadelphia.  PA  19105.  an  initial  filing 
of  a  food  additive  petition  (PAP)  and 
two  amendments  to  previously 
submitted  pesticide  petitions  (PP)  as 
follows. 

Initial  Filing 

1.  FAP  4H5689.  Proposes  to  amend  40 
CFR  part  185  to  establish  a  tolerance  of 
7.0  parts  per  million  in  or  on  dried 
prunes  for  the  fungicide  feabuconazole 
|alpha-(2-(4-chlorophenyl)-ethyll-alpha- 
phenyl-lH-1.2,4-triazole-l- 
propanenitrile],  and  its  metabolites  cis- 
5-(4-chlorophenyl)-dihydro-3-phenyl-3- 
(lH-1.2.4-triazol"e-l-ylmethyl)-2-{3W)- 
furanone),  and  frans-5-{4-chlorophenyl)- 
dihydro-3-phenyl-3-{lH-l,2,4-triazole-l- 
ylmethyl)-2-(3H)-furanonel. 

Amended  Filings 

2.  PP  1F3989.  EPA  issued  a  notice  in 
the  Federal  Register  of  December  13. 
1991  (56  FR  65080),  that  Rohm  &  Haas 
had  filed  the  petition  proposing  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  residues  of 
fenbuconazcle  |alpha-(2-[4- 
chlorophenyll-€thyl)-alpha-phenyl-3- 
|l/l-l,2.4-triazole)-l-propanenitrilel  in 
or  on  stone  fruit  crop  group  and  dried 
prunes  at  2.0  parts  per  million  (ppm). 
Rohm  h  Haas  has  amended  the  petition 
to  propose  amending  40  CFR  part  180  to 
establish  a  tolerance  of  2.0  ppm  in  or  on 
stone  fruit  crop  group  for  fonbuconazole 
[alpha-|2-(4-chlorophenyl)-ethyll-alpha- 
phenyl-lH-1.2.4-triazole-l- 
propanenitrile],  and  its  metabolites  cis- 
5-(4-chlorophenvl)-dihydro-3-phenyl-3- 
(lH-1.2,4-triazore-l-ylmethyl)-2-{3/f)- 
furanonel.  and  trons-5-(4-chlorophenyl)- 


dihydro-3-phenyl-3-(l/f-l^,4-triazole-l- 
ylmethyl)-2-{3H)-furanonel. 

3.  PP  JF3995.  EPA  issued  a  notice  in 
the  Federal  Register  of  December  13. 
1991  (56  FR  65081),  that  Rohm  &  Haas 
had  filed  the  petition  proposing  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  residues  of 
fenbuconazole  |alpha-{2-|4- 
c.hlorophenyll-ethyl)-alpha-pheny!-3- 
(lH-l,2,4-triazole)-l-propanenitrilel  in 
or  on  pecans  at  0  1  ppm.  Rohm  &  Haas 
has  amended  the  petition  to  propose 
amending  40  CFR  part  180  to  establish 
a  tolerance  of  for  pecans  at  0.1  ppm  for 
fenbuconazole  (alpha-l2-(4- 
chlorophenyl}-ethyl]-alpha-phenyl-lH- 
1.2,4-triazole-l-propanenitrile],  and  its 
metabolites  cys-5-(4-chlorophenyl)- 
dihydro-3-phenyl-3-(lH-1.2.4-tria2ole-l- 
ylmethyl)-2-(3H)-furanonel.  trans-5-(4- 
chlorophenyl)-dihydro-3-phenyl-3-(lH- 
1.2,4-triazole-l-ylmethy])-2-{3H)- 
furanone],  and  lalpha-l2-(4- 
chlorophenyl)-2-oxoethyl]-alpha- 
phenyl-lH-l,2,4-triazole-l- 
propanenitrilej. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

.A.uthority:  21  U.S.C  346fl  and  348. 

Dated:  February  18, 1994. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs, 

[FR  Doc.  94-4646  Filed  3-1-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

February  24,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW..  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  room  3235 


NEOB.  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number  3060-0035. 

Title:  Application  for  Renewal  of 
Auxiliary  Broadcast  License  (Short 
Form). 

Form  Number  FCC  Form  313-R. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  Other:  Once 
every  7  years  for  radio;  once  every  5 
years  for  television. 

Estimated  Annual  Burden:  50 
responses;  .50  hours  average  burden  per 
response;  25  hours  total  annual  burden. 

Needs  and  Uses:  FCC  Form  313-R  is 
used  by  Ucensees  of  remote  pickup, 
television  auxiliary,  aural  studio  link 
and  relay  stations  that  are  not  broadcast 
licensees  (e.g..  cable  operators,  network 
entities,  international  broadcast 
services,  motion  picture  producers  and 
television  producers)  to  renew  their 
auxiliary  broadcast  license.  An 
application  for  renewal  of  license  (FCC 
Form  313-R)  shall  be  filed  not  later  than 
the  first  day  of  the  fourth  full  calendar 
month  prior  to  the  expiration  date  of  the 
license  sought  to  be  renewed.  If  the 
prescribed  deadline  falls  on  a  non- 
business day.  the  cutoff  shall  be  the 
close  of  business  of  the  first  full 
business  day  thereafter.  On  9/18/92.  the 
Commission  adopted  a  Memorandum 
Opinion  and  Order  which  eliminated 
the  requirement  that  broadcast 
applicant(s)  report  pending  litigation. 
The  portion  of  the  question  dealing  with 
pending  litigation  has  been  eliminated. 
The  data  is  used  by  FCC  staff  to  ensure 
that  the  station  is  operating  as 
authorized. 

Federal  ComrounicatioDS  Commission. 

William  F.  Caton. 

Acting  Secretary 

[FR  Doc  94-4698  Filed  3-1-94.  8:45  am] 

BiujNO  cooc  eriz-oi-M 


Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communications 
Commraission,  (202)  632-6934. 

Federal  Communications  Commission 

OMB  Control  No:  3060-0590. 
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Title:  In  the  Matter  of  Transport  Rale 
Structure  and  Pricing,  CC  Docket  No. 
91-213,  Second  Report  and  Order, 
released  lanuary  31,  1994. 

Expiration  Date:  04/30/94. 

Estimated  Annual  Burden:  110  total 
hours;  2  hours  per  resDonse. 

Description:  In  the  Second  Report  and 
Order  in  CC  Docket  No.  91-213 
(released  1/31/94).  the  Commission 
modified  certain  features  of  the  price 
cap  regulatory  system  applicable  to 
local  exchange  carriers  (LECs)  to 
accommodate  the  recent  restructure  of 
the  LECs  local  transport  rates.  Transport 
services,  including  all  the  transmission- 
related  elem.ents.  the  tandem  switching 
charge,  and  the  interconnection  charge, 
were  .moved  out  of  the  price  cap  basket 
for  traffic  sensitive  services  and  placed 
into  a  combined  "trunking"  basket 
containing  transport  and  special  access 
services.  The  Commission  realigned  the 
£er\'ice  categories  and  subcategories 
within  the  trunking  basket  to  reflect  the 
similarities  bet  ween  .certain  special 
access  and  flat-rated  t.'-ansport  services. 
nnd  to  accommodate  the  new  density 
zone  pricing  system  that  were  adopted 
for  both  special  access  and  transport. 
The  pricing  bands  applicable  to  the 
service  categories  and  subcategories 
were  also  adapted.  All  LECs  subject  to 
the  price  cap  rules  are  required  to  file 
a  supplemental  tariff  review  plan  to 
recalculate  their  price  cap  indexes 
pursuant  to  the  decision  in  the  Order. 
The  recalculated  indexes  should  be 
used  as  the  b^sis  of  any  price  cap  filing 
that  changes  rates  of  services  in  the 
trucking  or  traffic  sensitive  baskets 
subsequent  to  the  effective  date  of  the 


initial  restructured  transport  tariffs. 
Subsequent  tariff  filings  must  be  made 
pursuant  to  the  modified  rules.  The 
information  will  be  used  to  aid  in  the 
review  of  the  LECs  transport  service 
restructure  by  the  Commission  and 
interested  parties. 

0MB  Control  No.:  3060-0484. 

Title:  Amendment  of  part  63  of  the 
Commission's  Rules  to  Provide  for  the 
Notification  of  Common  Carriers  of 
Service  Disruptions— R&O,  §63.100. 

Expiration  Date:  06/30/96. 

Estimated  Annual  Burden:  239  total 
hours;  2.3  hours  per  response. 

Description:  In  the  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rulemaking,  in  CC  Docket 
No.  91-273.  released  December  1, 1993. 
the  Commission  amended  47  CFR 
63.100  to  include  competitive  access 
providers  among  those  required  to 
report  outages  lasting  30  or  more 
minutes  and  potentially  affecting  50.000 
or  more  of  their  customers.  This  action 
is  necessary  to  ensure  the  Commission's 
ability  to  monitor  outages  and 
determine  what  steps  may  be  necessary 
to  ensure  network  reliability.  The 
amendment  will  provide  the 
Commission  with  the  additional 
information  it  needs  to  perform  this 
task.  0MB  approval  also  includes  the 
Commission's  proposal  to  amend 
§  63.100  to  require  that  local  exchange 
and  interexchange  common  carriers  that 
operate  either  transmission  or  switching 
facilities  report  outages  affecting  30.000 
or  more  customers  or  special  facilities. 

OMB  Control  No.:  3060-0583. 

rj^ye;  Amendment  of  part  32  and  64 
of  the  Commission's  rules  to  Account 


for  Transactions  Between  Carriers  and 
Their  Nonregulated  Affiliates — CC 
Docket  No.  93-251  (Proposed  Rules). 

Expiration  Date:  10/31/96. 

Estimated  Annual  Burden:  320,020 
total  hours;  4980  total  hours  per 
response. 

Description:  OMB  approved  the 
proposed  requirements  contained  in  the 
Commission's  notice  of  proposed 
rulemaking  (notice)  in  CC  Docket  No. 
93-453,  released  October  20.  1993.  The  . 
notice  sought  comments  to  amend  the 
Commission's  affiliate  transaction  rules 
and  on  the  specific  procedures 
telephone  companies  would  use  in 
implementing  the  proposed  rules.  The 
FCC  proposed  these  measures  to 
enhance  its  ability  to  keep  telephone 
companies  from  imposing  the  costs  of 
nonregulated  activities  on  interstate 
ratepayers,  and  to  keep  ratepayers  from 
being  harmed  by  the  telephone 
companies  imprudence.  The  Notice 
proposed  new  and  modified  information 
requirements  to  help  ensure  that  carriers 
adhere  to  the  proposed  affiliate 
transactions  rule  amendments. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secrptary 

|FR  Doc.  94-4699  Filed  3-1-94;  8:45  ami 

BIUJNO  CODE  6712-01-M 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 

City/state 

File  No. 

MM  dock- 
et No. 

A  Victory  Chnstjan  Center,  Inc _ 

Hamstxirg,  NC  

Hamsborg.  NC  

Hamsburg,  NC  

Harrisburg.  NC  

BPK- 

920326MA 
BPH— 

920326MB 
BPH- 

920327MI 
BPH- 

920327ML 

93-302 

B  loterMart  Broadcasting  of  North  Carolina,  Inc 

C.  Todd  P.  Robinson  „ 

D.  Saturday  Communtcations  Limited  Partnership  

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  u.sed  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

Applicants 

1.  Air  Hazard  

A  &C 

2.  Environmental  

3.  Comparative  

4.  Ultimate  

B.  C&D 
A.  B.  C  &  D 
A.  B.  C  &  D 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  Issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Service.  2100  M  Street.  NW..  suite  140. 
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Washington,  DC  20037  (telephone 

(202}-85  7-3800). 

Linda  B.  Blair, 

Assistant  Chief.  Audio  Senices  Division, 

Mass  Media  Bureau. 

(FR  Doc.  94-4700  Filed  3-1-94;  8:45  am] 

BILUNG  CODE  6712-01-»(l 


FEDEFUL  RESERVE  SYSTEM 

HarteysviiJe  National  Corporation,  et 
al.:  Formations  of;  Acquisitions  by; 
and  Mergers  of  Banic  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225  14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  aciin^  on  the  applications 
are  s.^t  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  vdll  also  be  available  for 
inspection  a»  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  \iews  in  writing  to  the 
Reseu'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifjing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  tlie 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
25.  1994. 

A.  Federal  Reser\  e  Bank  of 
Phiiadeiphia  (Thomas  K.  Desch,  Vice 
Prtfsident)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

2  HarleysviUe  National  Corporation. 
Harleyvilie.  Pennsylvania:  to  acquire 
100  percent  of  the  voting  shares  of 
Security  National  Bank,  Pottstown, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  Ea.st  B\Td  Street, 
Richmond,  Virginia  23261: 

I.  Union  National  Bancorp.  Inc., 
Westminster,  Mar)  lajid;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Union  National  Bank  of  Westminster. 
Westminster,  Maryland. 


2.  Hinton  Financial  Corporation, 
Hinton.  West  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Hinton.  Hinton,  West 
Virginia. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Allendale  Bancorp,  Inc..  Allendale. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National  Bank 
of  Allendale,  Allendale,  Illinois. 

2.  Cowwiinity  Charier  Corporation, 
St.  Louis,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  at  least 
89.4  percent  of  the  voting  shares  of 
Missouri  State  Bank  and  Trust 
Company.  St.  Louis,  Missouri. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
Presjdent)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Citizens  Bank  Croup,  Inc., 
Minnepolis,  Minnesota;  to  merge  with 
Mapleton  Bancshares,  Inc.,  Mapleton. 
Minnesota,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Mapleton,  Mapleton,  Minnesota. 

2.  Tysan  Corportion,  Minneapolis. 
Minnesota;  to  merge  with  Royalton 
Bancshares,  Lie.  Royalton.  Minnesota, 
and  thereby  indirectly  acquire  Royalton 
State  Bank,  Royalton,  Minnesota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke^  Senior  Vice 
President)  925  Gnnd  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Peak  Banks  of  Colorado,  Inc.. 
Nederland,  Cx)lorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peak 
National  Bank,  Nederland,  Colorado 

Board  of  Governors  of  the  Federal  Rt^serve 
System,  February  24,  1994. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-4776  Filed  3-1-94;  8:45  am) 
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Lake  Park  Bancshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
ofthe  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Ad  (12  U.S.C. 
1843(c)(8))  and  §'225  21(a)  of  Regulation 
Y  (12  CFR  225  21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  oT 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  '"reasonably  be  expec-tod  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
dec^reased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suflice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  et  a 
hearing,  and  Indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  tlie  Board  of 
Governors  not  later  than  March  22. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  j^venue. 
Minneapolis,  Minnesota  55480: 

J.  Lake  Park  Bancshares.  Inc..  Lake 
Park.  Minnesota;  to  engage  de  novo  in 
making  loans  for  its  own  account 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Govei-nors  of  the  Federal  Reserve 
System,  February  24,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
ITR  D'..c  94-4777  Filed  3-1-94:  8:45  am) 
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Sumitomo  Trust  4  Banking  Co.,  Ltd.,  et 
al.;  Acquisitions  of  Companies 
Engaged  In  Permissib.e  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
ofthe  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(fl)  ofthe 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.2'l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  e  nonbanking 
activity  that  is  listed  in  §  225.25  of 
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Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expecied  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
bankmg  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  25.  1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  1004,5: 

1.  Sumitomo  Trust  S-  Banking  Co., 
Ltd..  Osaka,  Japan;  to  acquire  BouUioun 
Aviation  Services,  Inc.,  Bellevue, 
Washington,  and  thereby  engage  in 
leasing  personal  property  and  acting  as 
apent.  broker  or  advisor  in  leasing  such 
property  pursuant  to  §  225.25(b)(5)(i); 
leasing  tangible  personal  property  and 
acting  as  agent,  broker  or  advisor  in 
leasing  swi.h  property,  in  which  the 
lessor  relies  on  an  estimated  residential 
value  of  the  property  in  excess  of  25 
percent  pursuant  to  §  225.25(b)(5)(ii); 
making,  acquiring  or  servicing 
commercial  loans  and  other  extensions 
of  credit  for  its  account  or  that  of  others 
and  acting  as  agent,  broker  or  advisor 
with  respect  to  such  credit  financing 
transactions,  pursuant  to  §  225.25Cb)(l); 
acting  as  an  investment  or  financial 
advisor  to  Lhe  extent  of  (i)  providing 
portfolio  investment  advice  regarding 
investments  in  aircraft  leases  and  other 
financing  of  aircraft  and  related 
equipment;  (ii)  furnishing  general 
economic  statistical  forecasting  services 


and  industry  studies  regarding  the 
aircraft  and  air  transportation  industry; 
and  (iii)  providing  advice,  including 
rendering  fairness  opinions  and 
providing  valuation  services,  in 
connection  with  financing  transactions 
or  aircraft  and  related  equipment 
(including  private  and  public  financing 
and  loan  syndications)  and  conducting 
financial  feasibility  studies  pursuant  to 
§  225.25(b)(4)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  United  Bancorp  of  Kentucky,  Inc., 
Lexington,  Kentucky;  to  acquire 
Computer  Bank  Services.  Inc., 
Lexington,  Kentucky,  and  thereby 
engage  in  providing  to  commercial 
banks  and  others  data  processing  and 
data  transmission  services,  facilities 
(including  data  processing  and  data 
transmission  hardware  and  software)  for 
the  processing  of  financial,  banking,  and 
economic  data  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  24,  1994. 
lennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc  94-4778  Filed  3-1-94;  8:45  am) 
BILUNQ  CODC  S71(V01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Meeting  of  the  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect  will  hold  a 
meeting  at  the  Department  of  Health  and 
Human  Services,  Room  800  Humphrey 
Building.  200  Independence  Avenue. 
SW.,  Washington,  DC  20301,  from  9 
a.m.,  March  15,  1994,  through  3  p.m.. 
March  17, 1994. 

This  meeting  is  open  to  the  public.  If 
a  sign  language  interpreter  is  needed, 
you  may  contact  David  Siegel  at  (202) 
401-9215. 

FOn  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Gosde<;k,  Special  Projects 
Sf)ecialist,  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect,  room  303-D, 
Humphrey  Building  Washington,  DC 
20201,(202)690-8604. 
SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Advisory  Board  will: 


discuss  the  process  for  developing  the 
fatalities  report  and  its  content;  and  the 
future  directions  of  the  Board.  Nine  new 
members  of  the  Board  will  be  sworn-in 
by  the  Secretary  of  Health  and  Human 
Services  at  a  ceremony  on  March  15  at 
4  p.m. 

Dated:  Fpbruary  21.  1994. 

Preston  Bruce, 

Acting  Executive  Director.  U.S.  Advisory 
Board  on  Child  Abuse  and  Neglect. 

IFR  Doc.  94-4718  Filed  3-1-94;  8:45  ami 

BILUNQ  COOC  4184-01-(> 


Centers  for  Disease  Control  and 
Prevention 

CDC-Funded  Childhood  Blood  Lead 
Surveillance  Cooperative  Agreement 
Recipients 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CIX;)  announces  the 
following  meeting. 

Name:  Meeting  of  CDC-Funded  Childhood 
Blood  Lead  Surveillance  Cooperative 
Agreement  Recipients. 

Times  and  Datos;  8  30  a.m.— 430  p.m.. 
April  7,  1994:  8:30  a.m.-^  30  p.m..  April  8. 
1994. 

Place:  Sheraton  Century  Center  Hotel,  2000 
Century  Boulevard  NE.,  Atlanta,  Georgia 
3034S-3377. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose:  This  meeting  will  provide  a 
forum  for  the  recipients  of  CDC  Cooperative 
Agreement  funds  to  review  program  progress 
and  discuss  surveillance  issues  and  concerns. 

Matters  to  be  Discussed:  Topics  to  be 
discussed  at  this  meeting  include  case 
definitions  and  data  fields  for  the  National 
Childhood  Blood  Lead  Surveillance  System. 
There  will  be  a  demonstration  of  surveillance 
data  transfer  using  the  PC  WONDER  system. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Nancy  Tips.  Lead  Poisoning  Prevention 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects  (F42),  NCEH.  CDC.  4770 
Buford  Highway  NE.,  Chamblee,  Georgia 
30341-3724.  telephone  404/488-7330. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  no  later 
than  April  1,  1994.  Persons  wishmg  to  make 
oral  comments  at  the  meeting  should  notify 
the  contact  person  in  writing  or  by  telephone 
no  later  than  close  of  business  April  1. 1994. 
All  requests  to  make  oral  comments  should 
contain  the  name,  address,  telephone 
number,  and  organizational  affiliation  of  the 
presenter  Dejjending  on  the  time  available 
and  the  number  of  requests  to  make  onil 
comments,  it  may  be  necessary  to  limit  the 
time  of  each  presenter. 
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nated;  February  24. 1994. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  94-^682  Filed  3-1-94;  8:45  am] 

BILLING  CODE  41&3-1S-M 


Savannah  River  Site  Environmental 
Dose  Reconstruction  Project;  Public 
Meetings 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Suhstances  and  Disease  Registry 
(ATSDR)  announce  the  following 
meetings. 

Dafe. Wednesday,  March  16. 1994, 
Wednesday.  March  30,  1994. 

Time:  1  p.m. -7  p.m.,  1  p  m.-7  p.m. 

Place:  City  of  Ailcen  Conference  Center, 
215  "The  Alley,"  Aiken,  South  Carolina 
29801;  Savannah  Coastal  Georgia  Conference 
Center,  305  Martin  Luther  King,  Jr.. 
Boulevard.  Savannah,  Georgia  31401. 

Dafe.  Tuesday.  April  12.  1994. 

Time:  1  p.m. -7  p.m.. 

Place:  Ramada  Hotel,  8105  Two  Notch 
Road,  Columbia.  5>outh  Carolina  29223. 

Status:  Op)en  to  the  public  for  observation 
and  comment,  limited  only  by  space 
available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  Under  a  Memorandum  of 
I'nderstandmg  (MOU)  signed  in  December 
1990  with  the  Department  of  Energy  (DOE), 
the  Department  of  Health  and  Human 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use 
HHS  delegated  program  responsibilitj'  to 
CDC. 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  .^TSDR's  public  health 


activities  at  DOE  sites  required  under 
sections  104. 107,  and  120  of  the 
Comprehensive  Environm.ental  Resf)onse, 
Compensation,  and  Liability  Act  (CERCLA), 
or  "Superfund").  These  activities  include 
health  consultations  and  public  health 
assessments  at  DOE  sites  listed  on,  or 
proposed  for.  the  Superfund  National 
Morities  List  and  at  sites  that  are  the  subject 
of  petitions  from  the  public;  and  other 
health-related  activities  such  as 
epidemiologic  studies,  health  sur\'eillance. 
exposure  and  disease  registries,  health 
education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Community  involvement  is  a  critical  part 
of  the  HHS  energy-related  research  and 
activities.  With  an  environmental  dose 
reconstruction  for  DOE's  Savannah  River  Site 
near  Augusta,  Georgia,  as  well  as  a  worker 
study  at  the  same  site,  the  availability  of  a 
formal  site-specific  advisory  committee 
composed  of  South  Carolina  and  Georgia 
citizens  to  provide  consensus  advice 
regarding  these  projects  is  necessary.  CDC 
and  ATSDR  are  currently  taking  steps  to 
obtain  authorization  for  a  "Citizen'  Advisory 
Qimmittee  on  Public  Health  Service 
Activities  and  Research  at  Department  of 
Energy  Sites"  to  b>e  chartered  under  the 
Federal  Advisory  Committee  Act. 

The  draft  charter  for  this  proposed 
committee  states,  "Because  of  the  varying 
concerns  within  connmunities  at  each  DOE 
site,  operational  guidelines  at  each  site  must 
be  developed  separately  to  clarify  the  scope 
of  activities  and  the  responsibilities  of  the 
Conrmittee  members  and  agencies." 
Therefore,  CDC  and  ATSDR  are  holding  a 
series  of  public  meetings  to  begin  developing 
operational  guidelines  at  specific  DOE  sites 
The  purpose  of  these  public  meetings  is  to 
update  the  public  on  the  status  of  CDC's  and 
ATSDRs  community  involvement  plans  and 
to  seek  individual  advice  and 
recortmiendations  from  interested  parties 
concerning  operational  guidelines.  A  copy  of 
the  profwsed  "Citizens'  Advisory  Committee 
on  Public  Health  Service  Activities  and 
Research  at  DOE  Sites"  draft  charter  is 
available  upon  request  from  the  contact 
person  listed  below. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Paul 
Renard.  Radiation  Studies  Branch,  Division 


of  Environmental  Hazards  and  Health  Effects, 
NCEH,  CDC.  4770  Buford  Highway.  NE.,  (F- 
35),  Atlanta,  Georgia  30341-3724,  telephone 
404/488-7040.  FAX  404/488-7044. 

Dated:  February  24, 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  94-4685  Filed  3-1-94;  8.45  am] 

BILUNO  CODE  41ft3-1»^ 


Food  and  Drug  Administration 

pocket  No.  94N-0044] 

Riker  Latx>ratories,  Inc.,  et  a!.; 
Withdrawal  of  Approval  of  91  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  91  new  drug  applications 
(NDA's).  The  holdei^  of  the  NDA's 
notified  the  agency  in  writing  that  the 
drug  products  were  no  longer  being 
marketed  under  the  NDA's  and 
requested  that  the  approval  of  the 
applications  be  withdrawTi. 

EFFECTIVE  DATE:  April  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Maizel.  Center  for  Drug 
Evaluation  and  Rpsean;:h  (HFr>-53), 
Food  and  Drug  .administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-^43-4320. 

SUPPLEMENTARY  INFORMATJON:  The 
holders  of  the  NDA's  listed  in  the  table 
below  have  informed  FDA  that  these 
drug  products  are  no  longer  being 
marketed  under  the  NDA's  and  have 
requested  that  FDA  withdraw  approval 
of  the  applications.  The  applicants  have 
also,  by  request,  waived  their 
opportunity  for  a  hearing. 


NDA 
No. 


0-607 

2-139 

3-895 

4-203 

5-725 
5-969 
6-087 
6-303 
6-317 


Drug 


Ophttialmic  Isophnn  Solution  

Menadione  and  Proklo  Tablets  

Hepann  Sodium  Injection  

Zylate  Solution  and  Emulsion 

Kappadione  ln)ection  

Racemic  Desoxyephednne  HCI  Tablets  

TopocKJe  Lotion  

Thephorin  Tablets,  Lotion  and  Ointment 

Neotnzine  Tablets  and  Suspension,  Co-Diazine  Suspen- 
sion, Sulfonamides  Duple*  Suspension,  arxl 
Sulfonamides  Duplex  Savoret  Tablets  


Apiplicant 


Riker  Laboratories,  Inc.,  3M  Pharmaceuticals,  270-3A  3M  Center,  SL 

Paul.  MN  55144. 
Lilly  Research  Laboratories,  Division  of  Eli  Lilly  and  Co.,  Lilly  Corporate 

Center,  Indianapolis,  IN  46285 
Lederle  Laboratories.  Division  of  American  Cyanamid  Co.,  Pearl  River, 

NY  10965. 
The  Upjohn  Co.,  US.  Pharmaceutical  Regulatory  Affairs,  7000  Portage 

Rd.,  Kalamazoo.  Ml  49001-0199. 
Lilly  Research  Latxjratones. 

High  Chemical  Co.,  1760  North  Howard  St ,  Philadelphia,  PA  19122. 
Lilly  Research  Latxiratones 
Hoffmann-La  Roche  Inc.,  340  Kingsland  St.,  Nutley,  NJ  07110-1199. 


Lilly  Research  Laboratones. 
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NDA 
No. 


&-4.11 

5-738 
6-946 
7-037 
7-245 
7-384 
7-J^ 
8-059 
8-301 

8-576 
8-814 

8-869 
8-915 

8-373 
8-993 

9-217 

*-276 

9-312 

9-344 
*-631 
9-645 

9-789 

9-980 

10-289 

10-290 
10-673 
^0-586 

10-895 
n-047 
11-267 
11-294 
11-361 
11-429 
11-491 

11-914 
11-945 


12-033 
12-126 
12-155 
12-273 
12-307 
12-728 


12-751 

12-936 

13-141 
13-376 
13-554 
14-360 
14-963 
15-242 
16-393 
16-605 
16-723 
16-733 
16-766 
16-813 

17-033 


Drug 


Carxiquin  HCI  Tabtets 


Berutngen  Injection 

Aminosalicylic  Acid  and  Sod»um  Aminosalicylate  Powders 

BefubJgen  Capsules  ~ 

Aefokxw  Sotjtion  — « - — 

Cologel  Liquid — - 

Aminosaltcylic  Acid  Tablets 

Tnton^fin  and  Thiomenn  Sodium  Injections 

Sunstir*  Oint-Tient  ~ 


Teetaconin  Tablets 
Unrtensen  Injection  . 


Dicurin  Procaine  Injection 
Clistin  Tablets  


Pnmaquioe  Tablets  .~ 
Marezine  Tabtets  — 


Umtense.i  Tabtets _ 

Rauwotf!3  Serpentina  and  Hiwolfia  TatJtets 


Romtlar  Syrup - 

Htstalog  Injection  

Reserpine  and  Hiserpta  Tatrtets  . 
Reserpne  and  Serp^vrte  Tat)tets 


Myla:<en  InjectKXi  .. 
Canxjpnm  Tat)tets 
Betadine  Ointment 


Betadine  MoL.'ttiwash  

Sodium  versenale  Injection 
Doxan  Ta£>ets  


Noriijtin  Tabtets  — 

Cardrase  Tablets 

Halodrin  Tat^ts  - 

Trilalor.  Syaip  

Triiafon  Tabtets _ 

Betadine  Aerosol  Spray „... 

Vespnn  Suspe^-sion  and  Emulsion 


Virac  Surgical  and  Virac  Rex  Solutions 
Hispni  Capsciies 


Applicant 


Sevir>ol  Tabtets 

ULO  (chlophecUanol  hydrochloride)  Syrup  

Rela  Tablets  

Betadine  Surgical  Scrub  UqukJ 

SurDare  Ciear  Lotion 

Otho-Novum  10  milligrams  (mg).  Ortho-Novum  2  mg-20, 
Ortho-Novum  2  mg-21,  and  Ortho-Novum  1/50-20  Tab- 
lets (those  portions  of  NDA  only)  

Head  arvd  Shoulders  Shampoo  


Drolban  Injection 

Sonilyn  Tablets  

Propcquin  DihyGrochionde  Injection  .... 

Norlestrin  2.5-mg  Tatiiets  

(-lead  and  Shoulders  Snampoo 

Drtstan  Sustained  Action  Capsules 

Norlestrin  Tabtets  

Head  and  Shoulders  Shampoo 

Head  and  Shoulders  Loton  Sha.mpoo 

Nortestnn  28  1/50  Tabtets  

Surgidine  Solution  

Nortestnn  FE  1/50  Tabtets  „. 

Vapo-lso  Inhalant  


Hepann  Sodwm  and  Sodium  Hepann  Injecttons 


ParVe-Davis  Pharmaceutical  Research,  Division  of  Wamer-Lamberf  Co., 

2800  Pt^/mouth  Rd.  Ann  Artxx,  Ml  48105. 
The  Upjohn  Co. 

Merck  Research  Laboratones,  Merck  &  Co.  Inc..  West  Point,  PA  19486. 
The  Upjohn  Co. 
Lily  Research  Laboratories. 
Do. 
Do. 
Wysth-Ayersl  LatxKBtories  Inc.,  P.O.  Box  8299,  Philadelphia.  PA  19101. 
S.C.  Johnson  Wax.  S.C.  Johnson  &  Son  Inc..  1525  Howe  St.,  Racine.  Wl 

53-103-601 1 . 
Palisades  Pharmaceuttcals  Inc.,  219  County  Rd.,  Tenafty.  NJ  07670. 
Wallace  Latxxatones,  Division  of  Carter-Wallace  Inc.,  3CiB  College  Rd. 

East.  PmKeton,  NJ  08540. 
Lflly  Research  Latxxatones. 
R.W.  Johnson  Pharmaceu-tical  Research  Institute,  Welsh  and  McKean 

Rds..  Sprmg  House,  PA  19477-07^6. 
Parke-Davts  Ptiarmaceutical  Research. 
Burroughs  Wellcome  Co.,  3030  Comwallis  Rd.,  Researc.h  Triangte  Park, 

NC  27709. 
Wallace  Labcratones. 
JMI-Carton  Pharmaceuticals,  Inc..  119  Schroyer  Ave.  SW..  Canton.  OH 

44702. 
HotfmanrvLa  Roctw  inc. 
Ulty  Research  Laboratones. 
JMI-Canton  Ptiarmaceuticals.  Inc. 
Vitanne  Pharmaceuticais  Inc..  227-15  North  Conduit  Ave..  Springfield 

Garders,  r^  11413. 
Wallace  Laboratones. 
Parke-Davis  Ptiarmaceutical  Research. 
The  Purdue  Frederick  Co.,  lOO  Connecticut  Ave.,  Norwaik,  CT  06860- 

3590. 
Do. 
Riker  Laboratories,  Inc. 
Hoechst-Roussel  Pharmaceuticals  Inc..  Route  202-206  North,  Somervitte, 

NJ  08876. 
Partce-Davis  Pharmaceutical  Research. 
The  Upjohn  Co. 

Do. 
Schering  Corp.,  Galloping  Hill  Rd,  Kenilworth,  NJ  07033. 

Do. 
The  Purdue  Frederick  Co. 
Apothecon,  Dnstol-Myers  Squibb  Co..  P.O.   Box  4500.   Pnnceton.  NJ 

08543-4500. 
Sherwood  Medical,  1915  Olive  St..  St.  Louis,  MO  63103-1642. 
SmrthKline   Beecham   Pharmaceuticals,   Four   Falls   Corporate   Center, 

Route  23  and  Woodmont  Ave.,  P.O.  Box  1510.  King  of  Prussia,  PA 

19406. 
Schenng  Corp. 
Riker  Lab<jratories  Irw:. 
Schering  Corp. 
The  FHjrdue  Frederick  Co. 
S.C.  Johnson  Wax. 


R.W.  Johnson  Pharmaceutical  Research  Institute. 

The  Procter  &  Gamble  Co.,  Sharon  Woods  Technical  Center.  11511 

Reed  Hartman  Hwy.,  Cincinrati,  OH  45241-9974. 
Lilly  Research  Laboratones. 
Wallace  Latx>ratories. 
Part<e-Davis  Pharmaceutical  Research. 

Do. 
The  Procter  &  Gamble  Co. 

Whitehall  Laboratories.  685  Third  Ave.,  New  York,  NY  10017-4076. 
Parke-Davis  Pharmaceutical  Research. 
The  Procter  &  Gamble  Co. 

Do. 
Parke-Davts  Pharmaceutical  Research. 
Wallace  Latxjratories. 
Parke-DaviE  Pharnnaceulical  Research. 
Fisons  Pha'macejticals,  Fisons  Corp.,  Jefferson  Rd.,  P.O.  Box     7i0, 

Rochester,  NY  14603. 
Lyphomed  Inc.,  2045  North  C-xnel!  Ave.,  f^lrose  Park,  tL  60160-1002. 
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NDA 
No. 


Drug 


Applcant 


17-^79 
17-346 
17-366 

17-374 
17-415 
17-^85 
17-718 

18-232 
1&-296 
18-497 

18-522 

19-130 


19-326 

19-412 
19-490 

50-046 
50-O&6 
50-183 
50-203 
SO-28& 
50-374 
50-450 
50-438 
50-495 


Haldol  Sotutab  Tablets  

Hepann  Sodium  and  Heparin  Lock  Flush  Injectioris 

Mtcomyst  with  Isoproterenol  Solution  

Dofrr-ate  Tablets - 

C«ntrax  Tablets  arid  Verstran  Capsules 

Vos-ol  OtK;  Solution  ...„ 

Hepnnar  Injectwn  

SomoplT/llin  Enema 

Tymtran  injection  

Sodium  Chloode  0.45%  Solution  „ „... 

Glycine  1.5%  Solution 

Hepann  Sodium  1.00C  Units  m  Dextrose  5%,  Hepann  So- 
dium 5  000  Unrts  in  Dextrose  5%,  and  Hepann  Sodium 
2.000  Units  in  Dextrose  5%  Injections  

Syrwvalyte  Solution  m  Plasttc  Container  _ 

Head  and  S!X)ulders  Corvjrtioner  Lo^on  _ _ 

Curity  Surgicai  Scrub  Brush-S[X)nge  

Veracillin  Capsules „ 

Pnncipen  '250'  and  Pnr>cipen  "600'  Capsules 

Chlcom^'cetin  Crc-am  

Ctiloromyxin  Ophthalmic  Ointmert 

Coly-Mycin  S  Ophthalmic  Drops  _ 

Neo-Cortef  Lotion  

Mutamvcin  Powder  for  iniection  „ 

Pnncipen  with  Probenecid  Capsules ~ 

Amikin  Injection  „ „ 


R.W  Johnson  Pt\armaceut)cal  Research  IrYstitute 

Parke-Davts  Ptiarmaceutjcai  Resea-xh 

Bnstot  \*yers  Sguibb  Co  ,  Bnstol-Myers  US  Pharmaceutica)  Group.  2400 
West  Ltoyd  Expressway.  Evansvilie,  IN  47721-0001 

Wallace  Lat»ratones. 

ParVe-Oavts  PhaTnace'jtical  Researcfi. 

Wallace  Laboratories 

Arrrxxjr  Ptiannaceutical  Co .  A  Cornpany  of  Rorer  Group  Inc.,  500  Vir- 
ginia Dr ,  Fort  Washington.  PA  19034. 

Fisons  PharmaceuticaJs. 

Adna  Laboratories.  PC   Box  16529.  Colurrtxis,  OH  43216-6529. 

Baxter  Heatticare  Corp,  Parenterals  Divisnyi.   Route  120  and  Witeon 
Rd  .  Round  Lake,  IL  60073 
Do. 


Kendall  McGaw  Laboratones  Inc ,   P.O.   Box  25080,  Santa  Ana,  CA 

92799-5030. 
Baxter  Healtticare  Corp. 
Tt>e  Proctor  and  Gambie  Co 
Becton  DicKinson  AcuieCare.  9450  South  State  SL,  Sandy,  UT  84070- 

3234 
WyettvAyerst  Laboratones 
Apothecon. 
Parke-Oavis  Pharmaceutica!  Research. 

Do. 

Do. 
The  UpfOhn  Co 
Bnstot-Myers  Squibb  Co. 
Apothecoa 

Do. 


Therefore,  undor  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Dirflctor  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82).  approval  of  the  NDA"s  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  April  1,  1994. 

Dated;  February  3.  1994. 
Gerald  F.  Meyer. 

Acting  DirfKior.  Center  for  Drug  Evolaation 
nnd  Rt^earch. 
IFK  Doc.  94-4660  Filed  3-1-94.  8:45  am) 

BILUNC  COD€  4190-Cl-P 

National  Institutes  of  Health 

National  institute  on  Aging;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  Subcommittee 
B  meeting  of  the  Biological  and  Clinical 
Aping  Review  Committee,  and  of 
Subcom.mittees  A  and  B  meetings  of  the 
.Neuroscience.  Behavior  and  Sociology 
of  Aging  Review  Committee. 

Tliese  meetings  will  b<^  open  to  the 
public  as  indicated  below  to  discuss 
administrative  details  and  other  issues 
relating  to  committee  activities. 
■Mtendance  by  the  public  will  bo  limited 
to  space  available. 


These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  wiUi  the 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms  June  C  M(  Qinn,  Committee 
Management  Officer,  National  Institute 
on  Aging.  Gateway  Building,  room 
2C218.  National  Institutes  of  Health. 
Bethesda.  Manland.  20892  (301/496- 
9322).  will  provide  summaries  of  the 
meetings  and  rosters  of  the  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
rea.sonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  for  the  meeting,  in 
advance  of  the  meeting. 

Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated  below: 


Name  of  Subcommittee:  Subcommittee  B — 
Biological  and  Qinical  Aging  Review 
Committee. 

Scientific  Review  Administrator:  Dr.  lames 
Harwood,  Gateway  Building,  room  2C212. 
National  In.stitutes  of  Health,  Bethesda. 
Mar>iand  20892,  (301)  496-9666. 

Dates  ofMeeiittg:  March  7-6,  1994. 

Piace  of  Meeting:  Marriott  Residence  Inn. 
7335  Wisconsin  Ave.,  Bethesda,  Maryland 
20814. 

Open:  March  7 — 8  to  9  p.m. 

Oosed:  March  8 — 8:30  a.m.  to  4  p.m 

Name  of  Subcommittee:  Subcom.mittee  A — 
Neuroscience.  Behavior  and  Sociology'  of 
Aging  Review  Committee. 

Scientific  Review  Administrators:  Dr.  Maria 
Mannarino.  Dr  Louise  Hsu,  Gateway 
Building,  room  2C212,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892.  (301) 
496-9666. 

Dates  of  Meeting:  March  14-16. 1994. 

Place  of  Meeting:  Embassy  Suites  Hotel. 
Chevy  Chase  Pavilion.  4300  MihtarN'  Road. 
NW..  Wisconsin  at  Western  Ave..  Bethesda. 
Maryland  20015 

Open  March  14— 7  to  8  pm 

Qosed  Mau-h  14 — 6  p.m.  to  adjournment 
on  March  16.  1994. 

Narrte  of  Subcommittee:  Subcommittee  B — 
Neuroscience.  Behavior  and  .SocioloRy  of 
Aging  Review  (jammittee 

Scientific  ReMPw  Administrator:  Dr  Walter 
Spieth.  Gateway  Building,  room  2C212. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  (301 )  496-9666. 

Dates  of  Meeting:  March  6-8.  1994 
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Place  of  Meeting.  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Rt>ad,  Bethesda.  Maryland 
20814. 

Open  Marth  6 — 8  to  8:45  p  m. 

Qosed:  March  6 — 8.45  p.m.  to 
adjournment  on  Marth  8,  1994 

This  notice  is  being  published  less 
than  the  15  days  prior  to  the  meeting 
due  to  difficuhies  of  cooniinating 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
•National  Institutes  of  Health) 

Dated  Februan,'  24,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-4795  Filed  2-25-94;  3:44  pmj 

BILUNQ  COO€  4I4<M)1-M 


National  Institute  of  Child  Health  and 
Human  Development;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hertby  given  of  meetings  of  the 
review  committees  of  the  National 
In.stituto  of  Child  Health  and  Human 
Development  for  March  1994. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director,  NICHD, 
and  scientific  review  administrators,  for 
appro.ximately  one  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting  unless  otherwise 
listed.  Attendance  by  the  public  will  be 
limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  set:rets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms  Mary  Plummer,  Committee 
Management  Officer.  NICHD,  6100 
Executive  Boulevard,  room  5E03, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  Area  Code  301.  496-1485, 
will  provide  a  summary  of  the  meetings 
and  rosters  of  committee  members. 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance, 
sucJi  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer  in  advance 
of  the  meeting. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 


Scientific  Review  Administrator 
indicated. 

Name  of  Committee:  Maternal  and  Child 
Health  Research  Committee. 

Scientific  Review  Administrator:  Dr.  Copal 
Bhatnagar,  6100  Executive  Boulevard — rm. 
5E03,  Telephone:  30t-49fr-1696. 

Date  of  Meeting:  March  1-2,  1994. 

Place  of  Meeting:  Holiday  Inn  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda, 
MaPt'land. 

Open:  March  1 .  1994.  8  a.m.-9:30  a.m. 

Closed:  March  1,  1993,  9:30  a.ra.-5  p.m. 
March  2,  1993,  8  a.m.-adjoumment. 

Name  of  Committee:  Mental  Retardation 
Research  Committee. 

Scientific  Review  Administrator:  Dr. 
Norman  Chang,  6100  Executive  Boulevard — 
rm.  5E03,  Telephone:  301-496-1485. 

Date  of  Meeting:  March  10-12, 1994. 

Place  of  Meeting:  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland. 

Open.  March  10, 1994,  9  a.m.-10:30  a.m. 

Qosed:  March  10, 1994, 10:30  a.m.-5  p.m. 
March  11,  1994,  9  a.m.-5  p.m.  March  12, 
1994,  9  a.m.-adjoumment. 

Name  of  Committee:  Population  Research 
Corrunittee. 

Scientific  Review  Administrator:  Dr.  A.T. 
Gregoire,  6100  Executive  Boulevard — rm. 
5E03.  Telephone:  301-496-1485. 

Date  of  Meeting:  March  29-30,  1994. 

Place  of  Meeting:  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland. 

Open:  March  29,  1994,  8:30  a.m.-9:30  a.m. 

Closed:  March  29, 1994,  9:30  a.m.-5  p.m. 
March  30, 1994,  8  a.m.-adjoumment. 

This  meeting  is  being  published  less 
than  the  15  days  prior  to  the  meeting 
due  to  difficulty  of  coordinating 
schedules, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  February  24, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-4794  Filed  3-1-94;  8:45  am) 

WLUNO  COOE  4140-Ot-M 


National  Institutes  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  March  6-7,  1994,  meetings  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  the  Research 
Subcommittee  and  the  Health  Care 
Issues  Subcommittee,  which  was 
published  in  the  Federal  Register  on 
February  15.  1994.  59  FR  7257. 

This  Advisory  Board  was  to  have 
convened  at  1:30  p.m.  to  3:30  p.m.  on 
March  7.  1994.  but  has  been  changed  to 
10:45  a.m.  to  approximately  5  p.m.  The 
Research  Subcommittee  and  the  Health 
Care  Issues  Subcommittee  was  to  have 
convened  at  7  p.m.  to  recess  on  March 


6  and  8  a.m.  to  12  noon  on  March  7,  but 
both  meetings  have  been  changed  to  no 
meeting  on  March  6  and  8  a.m.  to  9:30 
a.m.  on  March  7. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  February  24,  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  94-1796  Filed  2-25-94;  3:44  pml 

BiLLING  COOE  414O-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[PB3430D01] 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Availability  of  Final  Su|>piemental 
Environmental  Impact  Statement 

AGENCIES:  Bureau  of  Land  Management, 
Department  of  the  Interior;  and  Forest 
Service,  Department  of  Agriculture. 

ACTION:  Notice  of  availability  of  a  final 
supplemental  environmental  impact 
statement  on  Management  of  Habitat  for 
Late-Successional  and  Old-Growth 
Forest  Related  Species  Within  the  Range 
of  the  Northern  Spotted  Owl  FES  94-6. 

DATES:  The  awaiting  period  on  this  final 
supplemental  environmental  impact 
statement  ends  30  days  after  the  EPA 
Notice  of  Availability  appears  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  be  sent 
to:  Interagency  SEIS  Team,  P.O.  Box 
3623.  Portland.  OR  97208-3623. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interagency  SEIS  Team,  P.O.  Box  3R23, 
Portland.  OR  97208-3623. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  final  supplemental  environmental  ■ 
imf)act  statement  (SEIS)  are  available  for 
review  at  local  Bureau  of  Land 
Management  and  Forest  Service  offices 
and  some  public  libraries  in  Oregon. 
Washington,  and  California.  Alternately, 
copies  may  be  obtained  by  calling  (503) 
32&-7883  or  bv  writing  the  Interagency 
SEIS  Team  at  P.O.  Box  3623.  Portland. 
OR  97208-3623. 
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Dated:  February  24. 1994 
lonuthan  P.  Deason, 

DiKctor.  Office  of  Environ.-nentaJ  Policy  and 
Compliance.  Department  of  the  Interior 

DutRti:  February  24. 1994. 
Geri  Berjeo, 

Acting  Director.  Environmental Owrdination. 
Forest  5>enice.  Department  of  Agriculture. 
(FR  Dor..  94-4669  Filed  3-1-94;  6;45  am! 

BILLING  COO€  MKV-II-M 

[NV-930-4210-05;  N-57882] 

Notice  of  Realty  Act'on;  Leasa/ 
Purchase  lor  Recreation  and  Public 
Purposes 

AGENCY:  Burt-au  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purposes 

Lease/Purchase. 

SUMMARY:  Tlie  following  described 
public  land  in  Goodsprings,  Clark 
County,  Nevada  has  been  examined  and 
found  suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C  869  et  seq.).  The  County  of  Clark, 
a  political  subdivision  of  the  State  of 
Nevada,  proposes  to  use  the  land  for  a 
public  park. 

Mount  Diablo  Meridian,  Ne\ada 

T.  24  S.  R.  58E., 
Src.  26:  N'/^NEV«N\VV«.  SVVV4NEV,NWv,. 

N'/i,SEV4NE"4NEv,, 

SW  V*SE  V*  NE  V,  N  W  V4 . 
Ointnining  37.50  ncres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  leasn/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  Tlie  lease/patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  F^iblic  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  Augu.st  30, 
1890(43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospe<:t  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe, 

and  will  be  subject  to: 

1.  An  easement  50.00  feet  in  width 
along  the  north  boundary  in  favor  of 
Clark  County  for  roads,  public  utilities 
and  flix)d  control  purposes 

2.  An  easement  40  00  feet  in  width 
'inng  the  east  boundary  in  favor  of  Clark 


County  for  roads,  public  utilities  and 
flood  control  purposes. 

3.  An  easement  30.00  feet  in  width 
along  the  south  boundary  in  favor  of 
Clark  County  for  roads,  public  utilities 
and  flood  control  purposes. 

4.  An  easement  30.00  feet  in  width 
along  the  west  boundary  in  favor  of 
Clark  County  for  roads,  public  utilities 
and  flood  control  purposes. 

5.  Those  rights  tor  a  well  site, 
waterline  and  road  purposes  which 
have  been  granted  to  Clark  County  by 
Permit  No.  N-27686  under  the  Act  of 
October  21.  1976  (43  U.S.C.  1761). 

6.  Those  rights  for  a  flood  control  dike 
purposes  which  have  been  granted  to 
Clark  County  by  Permit  No.  N-57559 
under  the  Act  of  October  21,  1976  (43 
use.  1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
VV.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O  Box 
25569.  Las  \'egas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register  The 
lands  u-ill  not  be  ofiered  for  lease/ 
purcha.se  until  after  the  classification 
becomes  effective. 

Dat?d.  February  15. 1994. 
Gary  Ryan, 

District  Manager.  Las  Vegas,  N\'. 

(FR  Doc.  94-4687  Filed  3-1-94;  8:45  am] 
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National  Park  Service 

Proposal  To  Award  Concession 
Contract;  Hot  Springs  Nattonai  Park. 
AR 

AGENCY:  National  Park  Service,  Interior. 
ACDON:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 


to  award  a  concession  contract 
authorizmg  continued  thermal  water 
bathhouse  facilities  and  services  for  the 
public  at  Hot  Spnivgs  National  Park, 
Arkansas,  for  a  period  of  ten  (10)  years 
from  the  date  of  final  execution  of  the 
concession  contract. 

EFPECTIVE  DATE:  May  2.  1994. 

ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director, 
Southwest  Region,  P.O.  Box  728.  Santa 
Fe,  New  Mexico  87504-0728  to  obtain 
a  copy  of  the  prospectus  describing  the 
requirements  of  the  proposed  contract. 

SUPPLEMENTARY  INf  ORMArON:  This 
contract  renewal  has  been  determined  to 
be  categorir^lly  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Pohcy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31. 
1990.  and  has  been  operating  under 
interim  letter  of  authorization  since  that 
time,  and  therefore  pursuant  to  the 
provisions  of  section  5  of  the  Act  of 
October  9.  1965  (79  Stat.  969;  16  U.S.C. 
20d),  is  entitled  to  be  given  preference 
in  the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospecius).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  uill  be  afforded 
the  opportunity  to  match  the  best  offer 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
Hvaluate  ell  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Regional  Director  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
eNaluated. 
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Dated:  December  6,  1993. 
)olui  E.  Cook, 

Fegional  Director.  Southwest  Region. 
|FR  DtK.  94-4664  Filed  3-1-94.  8:45  am) 

BILUNQ  COOE  4310-70-M 


Proposal  To  Award  Concession 
Contract;  Ozark  National  Scenic 
Riverways,  MO 

AGENCY:  National  Park  Service,  Interior. 
ACDON:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  op)€ration  of 
lodging,  restaurant,  general 
merchandise,  hot  shower,  and  firewood 
facilities  and  ser\'ices  for  the  public  at 
Ozark  .National  Scenic  Riverways, 
Missouri,  for  a  period  of  approximately 
five  (5)  years  from  date  of  execution 
through  December  31,  1997. 
EFFECTIVE  DATE:  May  2.  1994. 
ADDRESSES:  Interested  parties  should 
contact  the  Superintendent.  Ozark 
National  St.enic  Riverways.  P  O.  Box 
490.  Van  Buren.  Missouri  63965  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
propo.sed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
pro<;edural  provisions  of  the  National 
Environmental  Policy  Ad  and  no 
environmental  document  will  be 
prepared.  The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31, 
1990,  and  therefore  pursuant  to  the 
provisions  of  sertion  5  of  the  Act  of 
October  9.  1965  (79  Stat.  969;  16  U.S.C. 
20).  is  entitled  to  be  given  preference  in 
the  negotiation  of  a  new  proposed 
contract  providing  that  the  existing 
concessioner  submits  a  responsive  offer 
(a  timely  offer  which  meets  the  terms 
and  conditions  of  the  Prospectus).  This 
means  that  the  contract  will  be  awarded 
to  the  party  submitting  the  best  offer, 
provided  that  if  the  best  offer  was  not 
submitted  by  the  existing  concessioner, 
then  the  existing  concessioner  will  be 
afforded  the  opportunity  to  match  the 
best  offer.  If  the  existing  concessioner 
agrees  to  much  the  best  offer,  then  the 
contract  will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 


party  that  has  submitted  the  best 
responsive  offers. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Superintendent  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  hie  considered  and 
evaluated. 

Dated:  February  18. 1994. 
WUliani  W.  Schenk, 

Acting  Regional  Director.  Midu'est  Region. 
jFR  Doc.  94-4663  Filed  J-1-94:  8:45  am) 

BILLIMQ  COOe  4310-70-M 


irfTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

United  States — Mexico  Joint  Project 
for  Immediate  Emergency  Removal  of 
Sediment  in  the  Lower  Colorado  River 
in  Mexico,  Morelos  Dam  to  the 
Northerty  International  Boundary — 
Finding  of  No  Significant  Impact 

agency:  United  States  Section. 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Based  on  a  revised  draft 
environmental  assessment,  the  United 
States  Section  of  the  International 
Boundary  and  Water  Commission, 
United  States  and  Mexico  (USIBWC). 
finds  that  the  proposed  action  that  the 
United  States  Government  and  the 
Government  of  Mexico  engage  in  a  joint 
project  for  immediate  emergency 
removal  of  sediment  in  the  lower 
Colorado  River  in  Mexico  from  Morelos 
Dam  to  the  Northerly  International 
Boundary  (NIB)  is  not  a  major  federal 
action  that  would  have  a  significant 
adverse  effect  on  the  quality  of  the 
human  environment.  Therefore, 
pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Final  Regulations  (40  CFR  parts 
1500  through  1508);  and  the  USIBWC's 
Operational  Procedures  for 
Implementing  Section  102  of  NEPA, 
published  in  the  Federal  Register 
September  2, 1981  (46  FR  44083- 
44094):  the  USIBWC  hereby  gives  notice 
that  an  environmental  impact  statement 
will  not  be  prepared  for  the  proposed 
project. 

ADDRESSES:  Mr.  M.R.  Ybarra,  United 
States  Section  Secretary;  United  States 
Section,  International  Boundary  and 
Water  Commission,  United  States  and 
Mexico,  4171  North  Mesa  Street,  C-310. 


El  Paso,  Texas  79902.  Telephone:  915/ 
534-6698. 

SUPPtEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  for  the  United 
States  Government  and  the  Government 
of  Mexico  to  engage  in  a  joint  project  to 
remove  sediment  in  the  lower  Colorado 
River  in  Mexico  from  Morelos  Dam  to 
the  Northerly  International  Boundary 
(NIB). 

The  need  for  the  project  arises  from 
extraordinary  winter  storm  runoff  in 
1993  in  the  Gila  River  basin  which 
resulted  in  the  filling  and  spilling  of 
Painted  Rock  Dam,  located  some  116 
miles  (187  kilometers)  upstream  of  the 
Gila  River's  confiuence  with  the 
Colorado  River.  The  sustained  high 
flows  carried  a  large  sediment  load, 
causing  dangerous  accumulations  in  the 
international  boundary  segment  of  the 
Colorado  River. 

The  sediment  removal  is  necessary  to 
provide  immediate  flood  control  relief 
in  the  vicinity  of  Morelos  Dam  and  to 
enable  Mexico  to  receive  full  deliveries 
of  their  1944  Treaty  waters.  All 
sediment  removal  activities  will  be 
conducted  in  Mexico. 

Alternatives  Considered 

Three  alternatives,  including  the  No 
Action  Alternative  and  the  Proposed 
Action  Alternative,  were  considered: 

The  No  Ac-tion  Alternative  would 
result  in  accumulated  sediment  not 
being  removed  from  the  lower  Colorado 
River  in  the  vicinity  of  Morelos  Dam. 
Mexico  would  not  be  able  to  divert  full 
domestic  and  irrigation  allotments. 
Serious  impacts  to  human  health  could 
result  from  an  absence  of  an  adequate 
domestic  water  supply.  Sediment 
accumulation  in  the  Morelos  Dam 
system  would  increase  flood  stage 
elevations.  The  United  States  would  not 
be  acting  in  furtherance  of  the  1944 
Water  Treaty  requirement  to 
recommend  and  carry  out  Hood  control 
activities  and  the  1970  Boundary  Treaty 
requirements  for  boundary  preservation. 

The  Proposed  Action  Alternative  is  a 
joint  United  States./Mexico  emergency 
project  to  remove  sediment  upstream  of 
the  Morelos  Dam  flood  control  gates  for 
a  distance  yet  to  be  determined,  but  no 
further  upstream  than  the  NIB,  and 
downstream  of  the  Morelos  Dam  intake 
gates.  The  IBWC.  on  behalf  of  the 
United  States  and  Mexico,  would 
coordinate  the  work  utilizing,  as 
authorized  in  the  1944  Water  Treaty,  the 
resourc-es  of  the  U.S.  Department  of 
Interior.  Bureau  of  Reclamation 
(Reclamation),  and  the  Mexican 
National  Water  Commission. 
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The  project  includes  the  removal  of 
an  estimated  minimum  183,000  cubic 
yards  (140,000  cubic  meters)  of 
sediment  downstream  of  the  Moreios 
Dam  intake  structure  in  Mexico, 
assigned  to  Mexico,  and  removal  of  an 
estimated  minimum  314,000  cubic 
yards  (240,000  cubic  meters)  of 
sedini  nt,  assigned  to  the  United  States, 
immediately  upstream  of  Moreios  Dam 
in  the  Colorado  River,  also  in  Mexico, 
up  to  the  NIB.  The  Mexican  government 
has  requested  the  United  States 
government  perform  the  part  of  the 
work  assigned  to  Mexico  at  full 
reimbursement  to  the  United  States 
Government  because  the  existing 
Mexican  equipment  does  not  have  the 
capacity  to  remove  the  amount  of 
sediment  necessary  to  restore  the  intake 
canal  capacity  to  5,650  cubic  feet  per 
second  (160  cubic  meters  per  second). 

Work  will  be  performed  utilizing 
dredging  equipment.  It  may  also  be 
necessary  to  use  earth  moving 
equipment  along  the  Mexican  bank  of 
the  Colorado  River.  The  spoil  material 
will  be  temporarily  placed  in  Mexico 
just  upstream  of  Moreios  Dam.  Mexico 
will  remove  the  spoil  material  to  a 
permanent  disposal  site  in  Mexico  in 
the  near  future.  The  United  States  will 
advise  Mexico  on  disposal  site 
preparation  in  that  country.  The 
sediment  has  been  tested  for  the 
presence  of  pesticides  and  heavy  metals. 
The  result  of  the  tests  will  be  furnished 
to  the  interested  resource  agencies  when 
they  become  available. 

This  alternative  will  improve  the 
flood  carrying  capacity  in  the  Colorado 
River  to  pass  flood  flows  through  the 
NIB  similar  to  those  experienced  during 
the  1993  Gila  River  floods.  The  Moreios 
Dam  system  will  also  allow  Mexico  to 
fully  divert  the  waters  delivered  by  the 
United  States  under  the  1944  Water 
Treaty  along  with  small  flood  flows  that 
may  arrive  at  the  NIB.  The  United  States 
would  be  acting  in  furtherance  of  the 
1944  Water  Treaty  requirement  to 
recommend  and  carry  out  flood  control 
activities  and  the  1970  Boundary  Treaty 
requirements  for  boundary  preservation. 

The  Sediment  Removal  and  Flood 
Control  .Mternative  would  result  in  the 
United  States  and  Mexico  concluding  an 
international  agreement  through  a 
Minute  of  the  IBWC  for  sediment 
removal  in  the  Colorado  River  from  the 
confluence  of  the  Gila  River  to  the  lower 
end  of  the  Mexicali  Valley  Irrigation 
District,  including  the  Moreios  Dam 
intake  canal.  This  action  would  restore 
the  carrying  capacity  of  the  river 
channel  to  about  25,000  cubic  feet  per 
.second  (708  cubic  meters  per  second)  to 
permit  passage  of  the  100-year  flood 
discharge  of  approximately  40.000  cubic 


feet  per  second  (1,130  cubic  meters  per 
second)  with  overbank  discharges  that 
will  not  overtop  or  endanger  flood 
control  levees  in  either  the  United 
States  or  in  Mexico.  This  activity  would 
also  improve  the  Colorado  River 
channel  gradient  in  the  lower  end  of  the 
Mexicali  Valley  Irrigation  District  to 
increase  the  velocity  of  flood  flows  into 
the  Laguna  Salada  diversion  channel 
and  to  the  Gulf  of  California.  This 
alternative  would  also  allow  the  United 
States  and  Mexico  to  resolve  existing 
boundary  issues  and  other  differences  in 
a  cooperative  manner. 

This  alternative  would  be  a  major 
federal  undertaking  which  could  not  be 
accomplished  within  the  short  time 
needed  to  correci  water  diversion 
problems  or  handle  potential  significant 
flood  events  during  1994.  An 
undertaking  of  this  magnitude  would 
also  involve  a  consideration  of  river 
stabilization  and  river  rectifications  in 
addition  to  sediment  removal.  Such 
activities  would  require  extensive  cost- 
benefit  analysis  and  environmental 
impact  evaluation.  This  alternative  was 
therefore  not  given  further 
consideration.  Instead,  the  elements  of 
this  alternative  were  considered  as 
elements  that  merit  considerable 
binational  study  for  a  possible  longer 
term  activity. 

Revised  Draf)  Environmental 
Assessment 

The  USIBWC  met  with  the  interested 
resource  agencies  on  February  15,  1994, 
in  Yuma,  Arizona,  to  discuss  the 
proposed  action.  The  Revised  Draft 
Environmental  Assessment  (RDEA)  for 
the  proposed  project  was  completed  on 
February  16,  1994,  and  made  available 
for  review  and  comment. 

On  the  basis  of  the  consensus  reached 
with  the  interested  resource  agencies 
and  the  RDEA, /he  USIBWC  has 
determined  that  an  environmental 
impact  statement  is  not  required  for  the 
United  States  Government  and  the 
Government  of  Mexico  to  engage  in  a 
joint  project  for  immediate  emergency 
removal  of  sediment  in  Mexico  from 
Moreios  Dam  to  the  NIB  and  hereby 
provides  notice  of  a  finding  of  no 
significant  impact. 

An  environmental  impact  statement 
will  not  be  prepared  unless  additional 
information  which  may  affect  this 
decision  is  brought  to  our  attention 
within  thirty  (30)  days  of  the  date  of  this 
Notice. 

The  RDEA  and  Draft  Finding  of  No 
Significant  Impact  (FONSI)  have  been 
forwarded  to  the  Environmental 
Protection  Agency  and  various  Federal, 
State,  and  local  agencies  and  interested 
parties.  A  limited  number  of  copies  of 


these  documents  are  available  to  fill 
single  copy  requests  at  the  above 
address. 

Dated:  February  23. 1994. 
Manuel  P..  Ybarra. 
SfKmtary 
|FR  Doc.  94^683  Filed  3-1-94:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-643  (Final)] 

Defrost  Timers  From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines.- 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b))  (the 
Act),  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Japan  of  defrost  timers.' 
provided  for  in  subheading  9107.00.40 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  August  24,  1993. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  defrost  timers  from  Japan 
were  being,  or  were  likely  to  be,  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  September  15,  1993  (58  FR 
48373).  The  hearing  was  held  in 
Washington,  DC,  on  January  11,  1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  February 
22,  1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2740  (February  1994)  entitled  "Defrost 


'  The  record  is  defined  in  sec.  207, 2(f)  of  the 
Conunission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(fl). 

> Chairman  Don  E.  Newquist  did  not  participate 
in  the  Commission's  vole. 

"  Such  defrost  timers  are  electromechanical  and 
electronic  defrost  timers  for  residential  refrigerators. 


Timers  from  Japan:  Investigation  No. 

731-TA-643  (Final)." 
By  order  of  the  Commission- 
Issued:  February  25,  1994. 

Donne  R.  Koehnke, 
'  Secretary. 

[FR  Doc  94-4738  Filed  ^1-94;  8:45  ami 

BILUNO  COOC  r02O-02-U 

nnvesligation  No.  337-TA-352] 

Initial  Determination  Terminating 
P-jspondent  on  ttie  Basis  of  S«ttiement 

Agr(»eTier,t 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Cyrix. 

In  the  Matter  of  Certain  Personal 
Cxjmputers  with  Memory  Management 
Information  Stored  External  Memory  and 
Rpiat«(i  Materials. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conduced 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  use.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  ser%'ice  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  February  23,  1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8;45  a.m.  to  5;15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SVV.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
2C5-1810. 

WRriTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  tiled  with  the 
Secretary  to  the  Commission.  500  E 
Street.  S\v..  Washington,  DC  20436,  no 
later  limn  10  days  after  pubiirj'ion  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 


(or  portions  thereof!  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  5vocretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Comniission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  IKFORMATWN  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  February  23. 1994. 

By  order  of  the  Commission. 
Donn«  R.  Koehnke, 
Secretary. 
(FR  Doc  94-4737  Filed  J-1-94;  8:45  am) 

DILLINQ  CODE  70ZO-03-U 


INTERSTATE  COMMERCE- 
COMMISSION 


Agency  Information  Collection  Under 
0M8  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
riiapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  b©  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  4136.  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  Desk  Officer  for  ICC,  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  0MB  number  or  the  title  of 
the  form. 

T)'pe  of  Clearance:  Revision  of  a 
currently  approved  form. 

Bureau/Office:  Office  of  Compliance  & 
Consumer  Assistance. 

Title  of  Form:  Annual  Performance 
Report. 

OSIB  Form  Number:  3120-0006. 

Agency  Form  Number:  OCP-101. 

Frequency:  Annually. 

No.  of  Respondents:  3,000. 

Total  Burden  Hours:  5375  '. 
Sidney  L.  Strickland,  )r., 
Secrefary. 
jFR  Doc.  94-4712  Filed  3-1-94;  8:45  ami 
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'  2875  carriers  will  complete  Part  A  only  at 
approximately  1  hr.  per  response.  The  remaining 
125  carriers  will  complete  Parts  A  ft  B  at 
app>roxiinately  20  hrs.  per  response. 


AvailaDMity  of  Environrrsntal 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover- Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington.  DC 
20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-32  (Sub-No.  66X),  Boston  and 
Maine  Corporation — Discontinuance  of 
Service  and  Trackage  Rights — 
Middlesex  County,  MA.  EA  available  2/ 
25/94. 

Comments  on  the  following 
assessment  arc  due  30  days  after  the 
date  of  aveilabilitv: 

AB-406  (Sub-No.  IX)  Central  Kansas 
Railway,  Inc. — Abandonment 
Exemption — in  Kay  and  Grant  Counties, 
OK  and  Harper  County.  KS.  EA 
available  2/25/94. 

AB-406  (Sub-No.  2X),  Central  Kansas 
Railway,  Inc. — Abandonment 
Exemption — in  Barber  and  Kiowa 
Counties,  KS.  E.\  available  2/25/94. 

AB-12  (Sub-No.  159X),  Southern 
Pacific  Transportation  Company — 
Discontinuance  of  Service  Exemption — 
in  Los  Angeles  County.  California.  EA 
available  2/25/94. 

AB-406  (Sub-No.  3X).  Central  Kansas 
Railway,  Inc.— Abandonment 
Exemption — in  Edwards  and  Pavmee 
Counties.  KS  EA  available  2/25/94. 
Sidney  I..  Stnckland,  Jr., 
Secretary. 
(FR  Doc.  94-471  3  Filed  3-1-94;  8:45  ami 

atUMQ  CODE  7035-01-P 


DEPARTMENT  OF  JUS'HCE 

Notice  of  Lodging  cf  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

In  accordance  wiih  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7.  and 
42  U.S.C.  9622(d).  notice  is  hereby  given 
that  on  February  16,  1994,  a  proposed 
consent  decree  in  United  States  v.  Motor 
Wheel  Corporation  et  ai.  Civil  Action 
No.  1-94-CV-96.  was  lodged  with  the 
United  States  Distrid  Court  for  the 
Western  District  of  Michigan.  This 
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action  was  brought,  pursuant  to 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  42  U.S.C. 
9601  et  seq.  ("CERCLA").  to  remedy  an 
imminent  and  substantial  endangerment 
to  human  health  and  the  environment 
that  may  exist  in  connection  with  the 
release  or  threatened  release  of 
hazardous  substances  into  the 
environment  from  a  facility  known  as 
the  Motor  Wheel  E)isposal  Site  ("Site") 
in  the  City  of  Lansing,  Michigan  and  for 
the  recovery  of  costs  expended  by  the 
United  States  in  connection  with 
cleanup  of  the  Site. 

Under  the  consent  decree,  defendants 
Motor  Wheel  Corporation,  Goodyear 
Tire  &  Rubber  Company,  Textron,  Inc., 
W.R.  Grace  and  Co.,  General  Motors, 
Inc.,  and  Lansing  Board  of  Water  and 
Light  will  perform  the  remedial  action 
selected  by  tlie  United  States 
Environmental  Protection  Agency 
("EPA")  in  its  Record  of  Decision 
("ROD"),  as  furtlier  specified  in  the 
Scope  of  Work  ("SOW")  for  the  Motor 
Wheel  Disposal  Site,  and  to  pay  all  of 
EPA's  attendant  oversight  costs.  In 
addition,  under  the  Consent  Decree, 
defendants  will  pay  the  United  States 
all  unreimb'orsed  past  costs  that  the 
United  States  incurred  at  the  Site  into 
the  Hazardous  Substances  Superfund. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v.  Motor 
Wheel  Corporation,  et  al.,  DJ  Ref.  «  90- 
11-2-753. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  309  Federal  Building  & 
Courthouse,  110  Michigan  Street,  NW., 
Grand  Rapids,  MI  49503  and  at  the 
Region  V  Office  of  the  Environmental 
Protet.tion  Agency,  111  West  Jackson 
Blvd.,  3rd  floor,  Chicago,  Illinois  60604. 
Copies  of  the  proposed  consent  decrees 
nitiy  also  be  examined  at  the  Consent 
Decree  Library,  1 120  G  Street,  NW..  4th 
Floor.  Washington,  DC  20005,  (202) 
624-C:i92.  A  copy  of  the  proposed 
decre*'S  may  be  obtained  in  person  or  by 
mnil  from  the  Consent  Decree  Librar/. 
In  r<:-questing  a  copy,  please  enclose  a 
check  in  the  amount  of  $20.25  (25  cents 


per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

John  C  Cruden, 

Chief,  Environmental  Enforcement  Section. 

Environment  and  Natural  Resources  Division, 

U.S.  Department  of  Justice. 

(FR  Doc.  94-4511  Filed  3-1-94;  8:45  ami 

BILUNG  CODE  4410-1  l-M 


Immigration  and  NaturaJizatlon  Service 

[INS  No.  1400Lf-94;  AQ  OfT*ef  Mo.  1854- 

[RIN111S-AC30] 

Extension  of  Designatkm  of  Liberia 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Ser\ice,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends,  until 
March  28,  1995,  the  Attorney  General's 
designation  of  Liberia  under  the 
Temporary  Protected  Status  program 
provided  for  in  section  244A  of  the 
immigration  and  Nationality  Act  (Act). 
Accordingly,  eligible  aliens  who  are 
nationals  of  Liberia,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Liberia,  may  re-register  for 
Temporary  Protected  Status  and 
extension  of  employment  authorization. 
This  re-registration  is  limited  to  persons 
who  already  registered  for  the  initial 
period  of  Temporary  Protected  Status, 
which  ended  on  March  27, 1992.  In 
addition  during  the  extension  period, 
some  aliens  may  be  eligible  for  late 
initial  registration  pursuant  to  8  CFR 
240.2(f)(2). 

EFFECTIVE  DATES:  This  designation  is 
effective  on  March  29,  1994,  and  will 
remain  in  efTect  until  March  28, 1995. 
Re-registration  procedures  become 
effective  on  March  3.  1994,  and  will 
remain  in  effect  until  April  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  room  7123,  425 
I  Street,  NW.,  Washington,  DC  20536, 
telephone  (202)  514-5014. 
SUPPI.EMENTARY  JNFORMATION:  Under 
section  244A  of  the  Act,  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.C.  1254a),  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  that  state.  The  Attorney 
General  so  designates  a  state,  or  a  part 


thereof,  upon  finding  that  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  tJie 
country  from  returning  in  safety. 

Effective  on  March  27.  1991,  the 
Attorney  General  designated  Liberia  for 
Temporary  Protected  Status  for  a  jjeriod 
of  12  months,  56  FR  12746.  The 
Attorney  General  extended  the 
designation  of  Liberia  under  the 
Temp>orary  Protected  Status  program  for 
additional  12-month  periods  until 
March  28.  1993.  57  FR  2932,  and  until 
March  28,  1994.  58  FR  7898. 

This  notice  extends  the  designation  of 
Liberia  under  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  sections 
244A(bH3)  (A)  and  (C)  of  the  Act.  This 
notice  also  describes  the  procedures 
with  which  eligible  aliens  who  are 
nationals  of  Liberia,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Liberia,  must  comply  in 
applying  for  continuation  of  Temporary 
Protected  Status. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Liberia's 
Temporary  Protected  Status  designaljon. 
late  initial  registrations  are  possible  for 
some  Liberians  as  the  result  of  addition 
of  8  CFR  240.2(f)(2)  under  the  interim 
rule  published  in  the  Federal  Register 
on  November  5, 1993,  at  58  FR  58935- 
58938.  Such  late  initial  registrants  must 
still  meet  the  initial  presence 
requirement  for  all  Liberians  and  the 
status  requirements  contained  in  the 
November  5,  1993,  interim  rule. 

Notice  of  Extension  of  Desi^ation  of 
Liberia  Under  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended,  and  pursuant  to  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act,  I  have 
determined  that,  as  a  result  of  the 
ongoing  civil  unrest  in  that  country, 
there  still  exist  extraordinary  and 
temporary  conditions  in  Liberia  that 
prevent  aliens  who  are  nationals  of 
Liberia,  and  aliens  ha\ing  no  nationality 
who  last  habitually  resided  in  Liberia, 
from  returning  to  Liberia  in  safety.  I 
have  further  determined  that  permitting 
nationals  of  Liberia,  and  aliens  having 
no  nationality  w  ho  last  habituaKy 
resided  in  Liberia,  to  remain 
temporarily  in  the  United  States,  is  not 
contrary  to  the  national  interest  of  the 
United  States.  Accordingly,  it  is  ordered 
as  follows: 

(1)  The  designation  of  Liberia  under 
section  244A(1))  of  the  Act  is  extended 


9998 


Federal  Register  /  Vol.  59,  No.  41  /  Wednesday.  March  2,  1994  /  Notices 


for  an  additional  12-month  period  from 
March  29,  1994,  to  March  28,  1995. 

(2)  I  estimate  that  there  are 
approximately  4000  nationals  of  Liberia, 
and  aliens  having  no  nationality  who 
last  habitually  resided  in  Liberia,  who 
have  been  granted  Temporary  Protected 
Status  and  who  are  eligible  for  re- 
registration. 

(3)  A  national  of  Liberia,  or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Liberia,  who 
received  a  grant  of  Temporary  Protected 
Status  during  the  initial  period  of 
designation  from  March  27,  1991.  to 
March  27,  1992.  and  who  re-registered 
for  the  third  period  which  ends  on 
March  28,  1994.  must  comply  with  the 
re-registration  requirements  contained 
in  8  CFR  240.17,  which  are  described  in 
pertinent  part  in  paragraphs  (4)  and  (5) 
of  this  notice. 

(4)  A  national  of  Liberia,  or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Liberia,  who 
previously  has  been  granted  Temporary 
Protected  Status,  must  re-register  by 
filing  a  new  Application  for  Temporary- 
Protected  Status.  Form  1-821.  together 
with  an  Application  for  Employment 
Authorization,  Form  1-765,  within  the 
30-day  period  beginning  on  March  2, 

1994,  and  ending  on  April  1,  1994,  in 
order  to  be  eligible  for  Temporary 
Protected  Status  during  the  period  from 
March  29.  1994,  until  March  28,  1995. 
Late  re-registration  applications  will  be 
allowed  for  '"good  cause"  pursuant  to  8 
CFR  240.17(c). 

(5)  There  is  no  filing  fee  for  the  Form 
1-821  filed  as  part  of  the  re-registration 
application.  The  fee  prescribed  in  8  CFR 
103.7(b)(1)  will  be  charged  for  the  Form 
1-765,  filed  by  an  alien  requesting 
emplo\Tnent  authorization  pursuant  to 
the  provisions  of  paragraph  (4)  of  this 
notice.  An  alien  who  does  not  request 
t^mployment  authorization  must  file 
Form  1-821  together  with  Form  1-765 
for  information  purposes,  but  in  such 
cases  both  Form  1-821  and  Form  1-765 
will  be  without  fee. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act,  the  .Attorney  General  will 
review,  at  least  60  days  before  March  28, 

1995,  the  designation  of  Liberia  under 
the  Temporary  Protected  Status  program 
to  determine  whether  the  conditions  for 
designation  continue  to  exist.  Notice  of 
that  determination,  including  the  basis 
for  the  determination,  will  be  published 
in  the  Federal  Register. 

(7)  Information  concerning  the 
Temporary  Protected  Status  program  for 
nationals  of  Liberia,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Liberia,  will  be  available  at 
local  Immigration  and  Naturalization 


Service  offices  upon  publication  of  this 
notice. 

Dated:  February  24.  1994. 
Janet  Reno, 
Attorney  General. 
|FR  Doc.  94-4742  Filed  3-1-94;  8;45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

Recordkeeping/Reporting  Requirements 
Under  Review 

As  necessary,  the  Department  of  Labor 
will  publish  Agency  recordkeeping/ 
reporting  requirements  under  review  by 
the  Office  of  Management  and  Budget 
(0MB)  since  the  last  publication.  These 
entries  may  include  new  collections, 
revisions,  extensions,  or  reinstatements, 
if  applicable.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/  reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  included  in  each  notice 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 


Comments  and  questions  about  the 
items  included  in  each  notice  should  be 
directed  to  Mr.  Mills,  Office  of 
Information  Resources  Management 
Policy.  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  room  N- 
1301.  Washington.  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/  ETA/OAV\7MSIL\/ 
OSHA/PWBA/VETS),  Office  of 
Management  and  Budget,  room  3001. 
Washington,  DC  20503  ([202]  395- 
6880).  Any  member  of  the  public  who 
wants  to  comment  on  recordkeeping/ 
reporting  requirements  which  have  been 
submitted  to  OMB  should  adviie  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration. 
Job  Training  Partnership  Act  (JTPA) 

Title  II  Quarterly  Status. 
Report  Supplement. 
ETA  9045. 
Annually. 

State  or  local  governments. 
59  respondents;  1  hour  per  response;  59 

total  hours:  1  form. 

The  information  will  be  used  to  assess 
JTPA  local  financial  and  participant 
data.  Participant  and  financial  data  will 
be  used  to  respond  to  Congressional 
oversight,  to  prepare  budget  requests 
and  make  annual  reports  to  Congress  as 
required  by  statute. 

New 

Employment  and  Training 

Administration. 
Worker  Adjustment  Formula  Financial 

Report  Supplement. 
ETA  9046. 
Annually. 

State  or  local  governments. 
52  respondents;  1  hour  per  response;  52 

total  hours;  1  form. 

The  information  will  be  used  to  assess 
formula  programs  under  the  Job 
Training  Partnership  Act,  Title  III.  as 
amended.  Participant  and  financial  data 
will  be  used  to  monitor  program 
performance  and  to  prepare  reports  and 
budget  requests. 

New 

Employment  and  Training 

Administration. 
National  Job  Analysis  Study. 
One-time  survey. 
State  or  local  governments;  Farms, 

Businesses  or  other  for-profit;  Federal 

agencies  or  employees;  Non-profit 

institutions; 
Small  businesses  or  organizations. 
21,966  respondents;  33  minutes  per 

response;  12,157  total  hours. 
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The  study  will  identify  workplace 
behaviors  that  are  generalizable  across 
most  occupations  in  the  nation.  Once 
identified,  the  behaviors  will  form  the 
foundation  for  workplace  assessments, 
curriculum  development,  and  career 
selection  and  training. 

Reinstatement 

Mine  Safety  and  Health  Administration. 
Program  of^ Instruction:  location  and  use 

of  fire  fighting  equipment;  location  of 

escapeways;  exits  and  routes  of  travel; 

evacuation  procedures;  fire  drills. 
1219-0054. 

On  occasion;  quarterly. 
270  respondents;  30  minutes  per 

response;  135  total  hours. 

Hnderground  coal  mine  operators  are 
required  to  have  a  plan  approved  by  the 
Mine  Safety  and  Health  Administration 
for  the  instruction  of  miners  in 
firefighting  and  evacuation  procedures 
to  be  followed  in  the  event  of  an 
emergency.  To  implement  the  plan,  fire 
drills  are  required  to  be  conducted  on  a 
quarterly  basis,  and  certified  by  the 
operators'  signature  and  date  that  the 
fire  drills  were  conducted  in  accordance 
with  the  approved  plan. 

Signed  at  Washington,  DC  this  24th  day  of 
February,  1994. 

Kenneth  A.  Mills, 

Departmental  Qearance  Officer. 

[FR  Doc.  94-^746  Filed  3-1-94;  8:45  am) 

BILUNa  CODE  4S1»-3a-P 


Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Meeting 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92^fi3.  Pursuant  to 
StK:tion  10  (a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below: 

Time  and  Place:  The  meeting  will  be  held 
on  Wednesday,  March  16, 1994  from  10  a.m. 
to  4:30  p.m.  in  room  N-3437  A-D,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  DC 

Agenda:  The  agenda  for  the  meeting  is  as 
follows: 

The  meeting  will  be  devoted  to  reports  on 
foreign  experience  with  worker-management 
relations  and  on  what  can  be  learned  for 
worker-management  and  labor-management 
relations  in  the  tJnited  States. 

Representatives  of  managements,  labor 
organizations  and  academics  from  Germany, 
Australia,  Italy  and  France  will  report  on 


their  labor-management  arrangements  and 
relationships. 

Representatives  of  management  and  labor 
organization  from  the  United  States,  with 
knowledge  of  overseas  experience,  will  then 
comment  on  the  presentations  from  overseas 
representatives  and  on  their  applicability  to 
problems  within  this  country. 

The  presentations  by  representatives  of 
foreign  experiences  will  begin  in  the  morning 
and  continue  after  the  lunch  break. 
Cxjmments  by  United  States  representatives 
on  the  earlier  presentations  will  begin  by 
mid-aftemoon. 

The  presenters  will  each  be  allotted  15 
minutes  of  prepared  presentations  and  then 
engage  in  discussion  of  the  issues  with  each 
other  and  with  members  of  the  Commission. 

Public  Participation:  The  meeting  will  be 
open  to  the  public.  It  will  be  in  session  from 
10  a.m.  until  12  30  p.m.  when  it  will  adjourn 
for  lunch  and  will  return  at  1:45  p.m.  Seating 
will  be  available  to  the  public  on  a  first- 
come,  first-served  basis.  Handicapped 
individuals  wishing  to  attend  should  contact 
the  Commission  to  obtain  appropriate 
accommodiitions.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  15  copies  to  Mrs. 
June  M.  Robinson,  Designated  Federal 
Official,  Commission  on  the  Future  of 
Worker-Management  Relations,  U.S. 
Deportment  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210, 
telephone  (202]  21»-9148. 

Due  to  the  inclement  weather  that 
impacted  the  schedule,  we  are  unable  to  give 
the  full  15  days  of  advance  notice  of  this 
meeting. 

Signed  at  Washington,  DC  this  23rd  day  of 
February.  1994. 
Robert  B.  Reich. 
Secretary  of  Labor. 
[FR  Doc.  94-4747  Filed  3-1-94;  8:45  am] 

BILUNG  CODE  4i10-{3-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  lOCFRPart  110— Rules  and 
Regulations  for  the  Export  and  Import  of 
Nuclear  Equipment  and  Material. 

3.  The  form  number  if  applicable:  Not 
applicable. 


4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Any  person  in  the  U.S.  who 
wishes  to  export  or  import  nuclear 
material  and  equipment  subject  to  the 
requirements  of  a  specific  license. 

6.  An  estimate  of  the  number  of 
responses:  93. 

7.  An  estimate  of  the  number  of 
respondents:  125. 

8.  An  estimate  of  the  number  of  hours 
needed  to  complete  the  requirement  or 
request:  315  (Reporting — 165  hours 
(1.77  hours  per  response); 
recordkeeping — 150  hours  (1.2  hours 
per  recordkeeper)). 

9.  An  indication  of  whether  section 
3504(h),  Pub.  L.  96-511  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  110 
provides  application,  reporting,  and 
recordkeeping  requirements  for  the 
export  and  import  of  nuclear  equipment 
and  material.  The  information  collected 
and  maintained  pursuant  to  10  CFR  part 
110  enables  the  NRC  to  authorize  only 
those  imports  and  exports  which  are  not 
inimical  to  U.S.  common  defense  and 
security  and  which  meet  any  other  U.S. 
statutory  and  policy  requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  (Lower  Level),  NW.,  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer:  Trov 
Hillier.  Office  of  Information  and 
Regulatory  Affairs  (3150-0036),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  202/395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  301/492-8132. 

Dated  at  Bethesda,  Maryland  this  23rd  day 
of  February,  1994. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management 
|FR  Doc  94-4688  Filed  3-1-94;  8:45  am) 
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Biweekly  Notice 

Applications  and  .\mendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
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of  tt:e  Atomic  Energy  Act  of  1954.  as 
amer.dfd  {the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
am'j".riments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  liie  Act.  This  provision  grants  the 
Comniission  the  authority  to  issue  and 
m.'^ke  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  signifiaint  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendmciits  issued,  or 
proposed  to  be  issued  from  February  5, 
1994.  through  February  17.  1994.  The 
last  biweekly  notice  was  published  on 
February  16.  1994  (59  FR  7685). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  .No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commis-sion  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
l'ndnr  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probcbility  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  licen.se 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
nilion  is  taken.  Should  the  Commission 


take  this  action,  it  will  publish  in  tlie 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Comnrftssion 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  wTitten  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  21 20  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  Intervene  is  discussed  below. 

By  April  1,  1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 

f)ublic  document  room  for  the  particular 
acility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  m.ay  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  tlie  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  conci.se 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  llie  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scop>e  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 
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If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofiicer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 


Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  requests:  January 
13, 1994 

Description  of  amendment  requests: 
Request  for  NRC  consent  to  the  indirect 
transfer  of  control  of  El  Paso  Electric 
Company's  interest  in  Operating  License 
Nos.  NPF-41,  NPF-51,  NPF-74  and  to 
amend  Operating  License  Nos.  NPF-51 
and  NPF-74  to  delete  provisions  for  El 
Paso  Electric  Company's  sale-leaseback 
arrangements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  I  -  Involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  amendment  request  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  is 
administrative  in  nature.  The  proposed 
change  deletes  Sections  2.B.(7)(a)  and  (b)  of 
License  No.  NPF-51.  and  Sections  2.B.(6)(a) 
and  (b)  of  License  No.  No.  NPF-74.  These 
section  describe  the  structure  of  the  financing 
of  El  Paso's  interest  in  Palo  Vorde, 
Sfjecifically  authorizing  sale  and  leaseback 
transactions.  The  proposed  change  does  not 
affect  the  assumptions  used  in  the  accident 
analyses,  nor  does  the  proposed  change 
result  in  changes  to  the  physical 
configuration  of  the  facility,  design 
parameters,  technical  specifications,  or 
operation  and  maintenance  of  the  facility. 
Therefore,  this  amendment  request  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Standard  2  -  Create  the  possibility  of  a 
new  or  different  kind  of  accident  6rom  any 
accident  previously  analyzed. 

This  amendment  request  does  not  create 
the  fHJSsibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed  because  the  proposed  change  is 
administrative  in  nature.  The  proposed 
change  deletes  Sections  2.B.(7)(a)  and  (b)  of 
License  No.  NPF-51.  and  Sections  2.B.(6)(a) 
and  (b)  of  License  No.  NPF-74.  These 
sections  describe  the  structure  of  the 
financing  of  El  Paso's  interest  in  Palo  Verde. 
sp>ecifically  authorizing  sale  and  leaseback 
transactions.  The  proposed  change  does  not 
involve  modifications  to  any  of  the  existing 
equipment  nor  does  the  change  affect  the 
operation  and  maintenance  of  the  facility. 
Therefore,  this  amendment  request  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  not  previously  analyzed. 

Standard  3  -  Involve  a  significant 
reduction  in  a  margin  of  safety. 

This  amendment  request  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 


because  it  is  administrative  in  nature.  The 
proposed  change  deletes  Sections  2.B.(7)(a) 
and  (b)  of  License  No.  NPF-51,  and  Sections 
2.B.(6)(8)  and  (b)  of  License  No.  NPF-74. 
These  sections  describe  the  structure  of  the 
financing  of  El  Paso's  interest  in  Palo  Verde, 
specifically  authorizing  sale  and  leaseback 
transactions.  The  proposed  change  does  not 
involve  changes  to  any  existing  plant 
equipment  or  accident  analyses  that  provide 
for  or  establish  margins  of  safety.  There  are 
no  changes  to  the  operation  or  maintenance 
of  the  facility  and  the  existing  margins  of 
safety  are  not  changed  by  the  proposed 
change.  Therefore,  this  amendment  request 
does  not  involve  a  signigicant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  proposed 
license  amendment  reflects  only  a 
change  in  the  structure  of  the  financing 
of  El  Paso's  interest  in  Palo  Verde  and 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004  Attorney  for  licensees:  Nancy  C. 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Box  53999.  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  February 
4,1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3/4.6.4, 
Containment  Systems  Combustible  Gas 
Control,  by  eliminating  the  12-hour 
channel  check  surveillance  requirement 
for  the  containment  hydrogen 
monitoring  system  in  conformance  with 
the  new  Standard  Technical 
Specifications,  NUREG-1431. 

Ba.s;s  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propwsed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Final  Safety  Analysis  Report  [FSARI 
section  6.2.5.2  3  states  that  the  Hydrogen 
Analyzer  is  only  required  to  be  functioning 
(continuously  indicating  and  recording 
hydrogen  concentration)  within  30  minutes 
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of  safety  in)ectiun  initiation.  The 
ptTformance  uf  an  aiialf>g  operational  test 
fvf'r\  11  days  nnd  a  chH.nnel  calibration  test 
pvf  rv  92  da>-s  verifies  this  ofwrahility  Based 
on  this,  the  innnitors  will  L*  hilly  capable  of 
performing  tlieir  intended  design  function 
fiillowin(5  a  safety  injection  initiation. 
Thorefore.  the  elimination  of  the  12-h{.ur 
channel  check  would  not  increase  the 
prob.3bility  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
( reate  the  possibility  of  a  now  or  differ(!nt 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  Hydrogen  Monitors  perform  an 
■"indication"  function  only,  (sic)  to  help 
ensure  that  hydrogen  concentrations  within 
containment  are  maintained  below 
flammable  limits  during  a  post-LOCA  Iloss- 
of<txilant  accident]  condition.  The  pmposed 
changes  do  not  involve  any  modifications  or 
additions  to  plant  equipment  and  the  design 
and  operation  of  the  plant  will  not  be 
affected.  Therefore,  the  elimination  of  the  12- 
hour  channel  check  does  not  affect  any 
parameters  which  relate  to  the  margin  of 
safety  as  defined  in  the  Technical 
Specifica'ions  or  the  FS.\K.  Therefore,  the 
proposed  changes  do  not  inv(.>lvfi  a 
sigi.ificant  reduction  in  a  margin  of  safety 

i  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  pnjp«>!>ed  elimination  of  the  12-liour 
channel  check  does  not  affect  any  parameters 
which  relate  to  the  margin  of  safety  as 
defined  in  the  Technical  Spt.-(ifications  or  the 
F,S.\R.  Therefore,  the  proposed  changes  do 
not  involve  8  significant  reduction  in  a 
mai^m  of  safetv 

The  NRC  staff  has  reviewed  the 
ii(,en.sae's  aijalysis  and.  based  on  this 
review,  it  appears  that  the  three 
standnrds  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amt'ndment  request  involves  no 
significant  hazards  consideration. 

Loral  Public  Document  Room 
loic.tion: Cameron  Village  Regional 
l.ihrary.  1910  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Attorney  for  licenset:  R.  E.  Jones, 
Cienerai  Counsel,  Carolina  Power  & 
Light  Compflny.  Post  Office  Box  1551, 
R.ileigh.  North  Carolina  27602 

^7?C  Project  Director:  S.  Singh  Bajwa 

(^oromnnwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249. 
Dresden  .Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Uatf  of  amendment  request:  March 
26, 1P93 

Description  of  amendment  request: 
The  proposed  amendment  would 
nuxlify  trip  level  setlmgs  for  the 
l.snlation  Condenser  and  High  Pressure 
('ore  Injeclion  (HPCI)  System  Steam 
Jir.HS  to  more  conservative  values.  In 
addition,  the  proposed  amendment 
would  revise  the  {Emergency  Core 


Coohng  System  Low-Low  Water  Level 
initiation  trip  level  setting  tolerance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Involve  a  significant  increase  in  the 
prtibability  or  consequences  of  an  accident 
previously  evaluated  because: 

HPO  Steamline  High  Flow  Isolation  Trip 
IjiwI  Setting 

The  purpose  of  the  HPQ  leak  detection 
s\'stenis  are  to  detect  breaks  in  the  system 
piping.  Normal  steam  flows  within  the 
system  can  V.  ictuate  in  excess  of  250%  rated 
flow  and  exi:rt'd  500%  rated  steam  flow  after 
experiencing  a  break.  During  the  original 
licen.sing  of  the  plant,  it  was  anal\'tically 
determined  by  (]E  that  three  times  maximum 
steam  flow  (3(X)%)  is  the  optimum  setpoint 
for  the  isolation  of  HPQ.  A  300%  steam  flow 
setpoint  ensures  that  spurious  trips  are 
avoided  and  that  breaks  in  the  piping  are 
identified.  Elecause  the  HPCI  High  Steamline 
flow  Isolation  setpoint  is  not  assumed  as  an 
accident  prmrui-sor.  the  probability  of  any 
previously  evaluated  accident  is  not 
increased  by  the  changed  setpoint. 

The  proposed  changes  to  the  setpoint  allow 
a  more  accurate  and  conservative  value  for 
300%  steam  flow.  The  proposed  change  in 
conjunction  with  a  more  conservative  field 
setting  ensures  HPCI  isolation  occurring 
between  the  range  of  300%  and  500%  steam 
flow,  thus  ensuring  HPC-I  isolation  in  the 
eveof  of  a  pip>e  brqak.  Because  the  HPCI  high 
steamline  flow  setpoint  will  be  maintained 
above  normally  found  operational  v.ilues 
(272%  steam  flow)  and  below  expe<  ted 
conditions  w-th  a  pipe  break  (500%  steam 
flow),  the  (.onswquences  of  any  previously 
evaluated  accident  aie  not  increased  with  the 
proposed  setpoint  change. 

solution  Condenser  Steamline  High  Flow 
hoi ut ion  Trip  Level  Settjng 

The  purpose  of  the  Isolation  Condenser 
leak  detection  instrumentation  is  to  detect 
breaks  in  the  system  piping.  Normal  steam 
flows  within  the  system  can  fiuctuanj  in 
excess  of  250%  rated  flow  and  exi  ti'd  500% 
rated  steam  flow  after  experiencing  a  break. 
During  the  original  lia^nsing  of  the  plant,  it 
was  analytically  determined  by  (]E  that  three 
times  rated  steam  flow  (300%)  is  the 
optimum  setpoint  for  the  isolation  of  the 
Isolation  Condenser.  A  300%  steam  flow 
Isolation  setpoint  ensures  that  spurious  trips 
are  avoided  and  that  breaks  in  the  piping  are 
identified.  Because  the  Lsolation  Condenser 
High  Steamline  Flow  setp>oint  is  not  assumed 
as  an  accident  precursor,  the  probability  of 
any  previously  evaluated  accident  is  not 
incre.ased  by  the  changed  setpioint.  The 
proposed  changes  to  the  setpoint  provide  a 
more  accurate  and  conservative  field  setting 
for  300%  steam  flow. 

The  proposed  changes  in  conjunction  with 
a  more  conservative  field  setting  results  in 
Isolation  Condenser  isolation  occurring 
between  the  range  of  300%  and  500%  steam 
flow,  thus  ensuring  Isolation  Condenser 
isolation  in  the  event  of  a  pipe  break. 


Because  the  Isolation  Condenser  High 
Steamline  Flow  Isolation  seti>oinl  will  be 
maintained  above  nonnally  found 
operational  values  (272%  steam  flow)  and 
below  exf)ected  conditions  with  a  pipe  break 
(500%  steam  flow),  the  consequences  of  any 
previously  evaluated  accident  are  not 
increased  with  the  proposed  setpoint  change. 

Reactor  Low-Low  Water  Level  Trip  Level 
Setting  Tolerance 

The  L/Ow-Lajw  Reactor  Water  L.evel  trip 
setting  is  designed  to  initiate  ECCS  when 
reactor  water  level  is  less  than  or  equal  to  444 
inches  above  vessel  zero.  Top  of  active  fuel 
(TAF)  is  defined  as  360  inches  above  vessel 
zero.  -59  inches  is  84  inches  above  T.^F.  The 
present  trip  setting  tolerance  (84  ine  hes,  +  4, 
-  0,  above  TAF)  only  allows  a  deviation  of  4 
inches  in  the  conservative  direction.  The 
proposed  change  (greater  than  or  i-|ual  to  84 
inches)  does  not  impo.se  a  restriction  un  the 
limit  toward  the  conservative  direction. 
Because  a  level  switch  trip  level  setting  by 
itself  is  not  assumed  as  an  accident 
precursor,  the  probability  of  any  pr«-viouslv 
evaluated  accident  is  tJot  incn^ased  liy  the 
changed  setpoint. 

The  proposed  change  eiiminati:s  a 
restrii  tion  on  the  trip  level  setting  for  Low- 
Low  Reactor  Water  Level.  Dresden  proposes 
modifying  the  atreptance  limit  of  the  Lnw- 
Lx)w  trip  setting  such  that  the  ir.stnimenl 
field  setting  will  not  deviate  below  84  inches. 
Therefore,  the  actuation  of  approprinle  E(X^ 
are  unchanged  and  the  consequences  of  any 
previously  evaluated  accident  are  not 
increased  with  the  proposed  s<!;poir.t  chani-e 

Cjtiate  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accine'^.t 
previou.sly  evaluated  b«f  euse: 

HPCI  Steamline  High  Flow  holntion  Trip 
Level  Setting 

The  purptise  of  the  HKJi  Steamline  High 
Flow  Isolation  trip  I'-vel  sftting  is  to  detect 
breaks  in  system  piping  c-in<i  iniliute  isolation 
of  the  svstem  if  breaks  are  distoverec.. 
Normal  stedm  flows  within  the  system  ran 
fiurtuate  as  high  as  250%  rated  flow  dnd 
excee  1  500%  rated  steam  flow  after 
exr>eriencing  a  break.  '\r){j%  steam  flow  has 
bt^en  used  as  the  setpoint  to  ensure  thut 
spurious  trips  arc  avoided  and  that  hre.tks  in 
the  piping  are  identified.  The  changes  to  the 
HKJI  High  Steamiine  Flow  setpoint  ensur»' 
that  isr)ldtion  occurs  at  300%  rated  steam 
flow  (below  500%  rated  steam  flow).  The 
current  setpoint  will  also  isolate  IhIow  500% 
rated  steam  flow.  Because  the  new  s('ipoint 
continues  to  allow  normal  operational 
flexibility  and  ensun*s  isolation  in  the  e\ent 
of  a  pipe  break,  the  propos»'d  changes  do  not 
create  the  fKJSSibility  of  a  new  or  diffennu 
kind  of  accident  than  previously  evaluated. 

Isolation  Condenser  Steamline  High  Flow 
Isolation  Trip  Lewi  Setting 

The  purpose  of  the  Isolation  C^onden.ser 
Steamline  High  Flow  Isolation  trip  level 
setting  is  to  detect  breaks  in  system  piping 
and  initiate  isfilation  of  the  system  if  breaks 
are  dis<;overed  Normal  steam  flows  within 
the  system  can  fluctuate  in  excess  of  250% 
rated  flow  and  exceed  500%  rated  steam  flow 
after  exp*'rienring  a  break.  300%  steam  flow 
has  been  used  as  the  setpoint  to  ensure  that 
spurious  trips  an'  avoided  and  ensures  that 
isolation  occurs  at  300%  rated  steam  flow 
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(below  500%  rated  steam  flow).  The  current 
setpoint  will  also  isolate  below  500%  rated 
steam  flow.  Because  the  new  setpoint 
continues  to  .nllow  normal  operational 
flexibility  and  ensures  isolation  in  the  event 
of  a  pipe  brealc,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  than  previously  evaluated. 

Heactor  Low-Low  Level  Trip  Level  letting 
Tolerance 

The  Reactor  Low-Low  Water  Level  trip 
setting  is  designed  to  initiate  the  appropriate 
ECCS  when  Reactor  Water  Level  is 
de<:reasing.  The  proposed  change  to  the 
setpoint  only  eliminates  the  overly 
burdensome  restriction  within  the  setpoint 
tolerances.  The  absolute  low  limit  of  84 
inchns  is  unchanged,  thus  maintaining  all 
assumptions  related  to  84  inches  (-59  inches 
indicated  level)  within  Dresden's  Safety 
Analysis.  The  removal  of  the  upper  tolerance 
will  not  increase  the  probability  of 
inadvertent  ECCS  initiation  since  the  actual 
field  setting  will  be  at  a  reactor  vesst^l  level 
which  has  not  been  reached  in  40  >  years  of 
operation  at  Dresden  Units  2  and  3. 
Therefore,  the  proposed  changes  do  not 
create  the  ix>ssibiiity  of  a  new  or  different 
kind  of  accident  than  previously  evaluated. 

Involve  a  significant  reduction  in  the 
margin  of  safety  l)ecause. 

Hi^b  Pressure  Coolant  Injection  Setpoint 

The  HPCI  high  steamline  flow  setpoint 
.ensures  that  isolation  occurs  at  300% 
maximum  steam  flow  (below  500%  rated 
steam  flew).  The  current  Technical 
Specification  setpoint  will  also  allow 
isolation  below  500%  rated  steam  flow  but  at 
a  value  greater  than  300%.  Thus,  the 
profxised  set{X)int  isolates  at  a  lower  steam 
ilow  rate  than  the  current  limit.  Therefore, 
because  isolation  of  HPCI  would  occur  at  a 
Iciwer  steam  flow  rate  during  a  pipe  break, 
the  proposed  changes  do  not  involve  a 
sigriificant  roduction  in  the  margin  of  safety. 

Is'yatJon  Ccr.denser  S'.eamline  High  Flow 
Isoldian  Trip  Level  Setting 

The  Isolation  (>)ndenser  High  Stearaline 
F!ov;  Isolation  Trip  Level  setting  ensures  that 
isolation  occurs  at  300%  rated  steam  flow 
(bcK/w  500%  rated  steam  flow).  The  curront 
Sfipoint  will  also  isolate  below  5(X)%  rated 
sfei.m  flow  but  at  a  value  greater  than  300%. 
ThuS.  th»)  pro[K»sed  setpoint  isolates  at  a 
Icwir  steam  fiow  rate  than  the  current  linut. 
TY.vi^:ftjiff,  because  isolation  of  the  Isolation 
txMuionscr  would  occur  at  a  lower  steam  flow 
r-Ue  during  a  pipe  break,  the  proposed 
ch.ir.,eos  do  not  involve  a  significant 
reduction  in  the  margin  of  jafety. 

Reoctur  Low-Low  Level  Trip  Level  Setting 
Tolen<nce 

The  Roactor  Low-Low  Water  Levul  trip 
setting  tolerance  ensurr."  the  proper  initiation 
of  ajjpropriate  ECCS  in  the  ev^nt  of  a  loss  of 
inventory'  to  the  vessel.  The  proposed  change 
to  the  ietpoint  only  eliminates  the  restriction 
within  the  setpoint  toleratices.  The  absolute 
low  limit  of  34  inches  is  unchanged,  thus 
m.Tinl.iiainp;  all  assumptions  n.lated  to  84 
inches  (riiinus  59  inches  indicatefl)  within 
DrPsJen's  .'iafciy  Analysis.  Therefore,  llie 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  tliis 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Illinois  60450 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  IHinois 
60690 

NEC  Project  Director:  James  E.  Dyer 

Commonwealth  Kdison  Companv, 
Docket  Nos.  .SO- 2 54  and  50-  2 r, 5,  Quad 
Cities  Nuclear  Power  Station,  Inits  1 
and  2,  Rock  island  County.  Illinois 

Date  of  amendment  request: 
December  20,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
a  minimum  critical  power  ratio  (MCPR) 
safety  limit  from  1.06  to  1.07  based  on 
General  Electric  Standard  Application 
for  Reactor  Fuel  II  (GESTAR  II)  NEDE- 
24011-P-A-lO  forGElO  fuel  design.  The 
NRC  staff  has  previously  reviewed  and 
approved  the  GElO  fuel  design. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  wfiich  is  presented 
below: 

The  proposed  chonge  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  ofun  accident  previously 
evaluated  becarse: 

The  change  is  ba,sed  on  GE's  generic  rule 
licensing  document  GESTAR  II  (NEDE- 
24011-P-A-lO)  which  has  conservatively 
addressed  the  use  of  GElO  fuel  in  D-lattice 
cores  with  NRC  approved  methods  and 
therefore  does  not  adversely  affect  the 
consequences  of  previously  evaluated 
accidents.  The  Safety  Limit  MQ'R  chaoge 
d(3fcs  not  affect  the  probability  of  analyzed 
accidents  because  it  does  not  adversely 
impact  any  equipment  imj'iortant  to  safety. 
Increasing  t)ie  Safety  Limit  MCPR  from  1.06 
to  1.07  upon  implementation  of  GElO  fuel  for 
Cycle  14  operation  of  Quad  Cities  Units  1 
and  2  therefore  does  not  involve  a  significant 
incfoasc  in  the  protwbility  or  consequences 
of  any  accident  previously  evaluated  in  the 
FSAR. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  liecause: 

The  Safety  Limit  MCPR  change  results 
from  the  use  of  NRC  approved  methods  in 
GESTAR  II  NEDE-2401 1-PA-lO  for 
application  to  GElO  fuel  for  Cycle  14  for 
Quad  Cities  Units  1  and  2.  The  Safety  Limit 
MCT'R  change  does  not  result  in  any  new 
interaction  with  equipment  related  to  the  safe 
shutdown  of  the  plant.  The  change  does  not 
adversely  impact  equipment  imp<»rtant  to 


safety  and.  therefore  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  scenario.  Therefore,  the  .Safety  Limit 
MCPR  change  from  1  06  to  1  07  in  no  way 
creates  the  ptossibility  of  a  new  or  different 
kind  of  accident  scenario  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because: 

Since  the  GElO  design  in  a  D-lattice  core 
has  a  geometry  between  C-lattice  and  D- 
lattice  designs  and  the  C-lattice  design  has  a 
higher,  more  restrictive  safety  limit  MCPR 
that  the  D-lattice  design,  the  use  of  C-lattice 
safety  limit  MCPR  for  the  GElO  design  is  a 
conservative  approach.  The  GElO  fuel  design 
has  been  generically  analyzed  with  approved 
methods  per  GESTAR  II  NEDE-2401 1-P-A-lO 
and  the  use  of  the  1.07  Safety  Limit  MCPR 
value  has  been  previously  approved  as 
(xinservative  for  application  to  GElO  fuel  in 
D-lattice  plants  such  as  Quad  Cities. 
Therefore,  the  proposed  change  to  increase 
the  Safety  Limit  MCPR  from  1.06  to  1.07 
maintains  the  margin  to  safety  relative  to  the 
current  level. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  thr«e 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  EHxon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  E.squire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  IlUnois 
60690 

NBC  Project  Director:  James  E.  Dyer 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request: 
December  10,  1993 

Description  of  amendment  request: 
The  proposed  amendment  request 
would  revise  the  Technical 
Specifications  to  amend  (1)  Section 
5. 3.  A  (Reactor  Core)  to  allow  the  use  of 
VANTAGE  -t-  ftjel  with  ZIRLO  cladding 
and  fuel  with  filler  rods  to  allow  fuel 
reconstitution,  and  (2)  thn  Basis  to 
Section  2.1  (Safety  Limit:  Reactor  Core) 
to  allow  the  use  of  departure  from 
nucleate  boiling  (DNB)  Correlations 
applicable  to  VANTAGE  ■•■  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determi notion 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  requirements  of  10 
CFR  50.92,  the  enclosed  application  involves 
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no  significant  hazards  based  on  the  following 
information: 

1  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

Neither  the  probability  nor  the 
consequences  of  an  accident  previously 
analyzed  is  increased  due  to  the  proposed 
changes  .As  discussed  in  ILetter  from 
Thadani  to  Tritch.  '"Acceptance 

for  Referencing  of  Topical  Report  WC^P- 
12610,  V.ANTAGE  ♦  Fuel  Assembly 
Reference  Core  Report"  (TAG  No.  77258)  |uly 
1.  1991]  the  fuel  containing  ZIRLO  clad  will 
meet  all  the  same  material  and  mechanical 
design  criteria  as  the  Zircaloy  clad  fuel.  The 
use  of  approved  Westinghouse  Methodology 
for  fuel  assembly  reconstitution  as 
documented  in  [Letter  from  Thadani  to 
Tritch.  ""Acceptance  for  Referencing  of 
Topical  Report  \VCAP-13060-P. 
Westinghouse  Fuel  Assembly  Reconstitution 
Evaluation  Methodology"  (T.^C  No. 
M821391).  March  30.  1993]  will  ensure  that 
all  criteria  are  met.  The  change  to  the  basis 
of  5>ection  2  1  more  accurately  describes  DNB 
methodology  and  application 

2  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response: 

The  changes  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident.  The 
proposed  changes  involve  approved 
methodology  which  have  been  shown  to 
meet  design  and  safety  criteria.  In  addition, 
approved  procedures  will  be  used  to 
implement  the  changes. 

Response: 

3  Cioes  the  proposed  amendment  involve 
a  significant  reduction  in  the  margin  of 
safety'' 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  changes  involve  the  use  of 
■approved  methodology  which  meet  design 
and  safety  criteria.  The  change  to  the  Section 
2  1  basis  is  descriptive  and  will  more 
accurately  describe  the  DNB  methodology 
used  in  conjunction  with  the  use  of 
VA.NTAGE  +  fuel, 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
i^view,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marline  Avenue,  White  Plains,  fjew 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq..  4  Irving  Place.  New 
York,  New  York  10003. 

NBC  Project  Director:  Robert  A.  Capra 


Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County.  South  Carolina 

Date  of  amendment  request: 
September  28,  1993 

Description  of  amendment  request: 
The  requested  amendments  would 
delete  the  portion  of  the  18-month 
surveillance  requirement  on  the 
autoclosure  interlock  (AC!)  contained  in 
TS  4.5.2.d  associated  with  verifying  that 
the  decay  heat  removal  system  suction 
isolation  valves  automatically  close  on  a 
reactor  coolant  system  pressure  signal. 
The  terms  decay  heat  removal  (ND)  and 
residual  heat  removal  (RHR)  are  used 
interchangeably  here.  Also,  an  obsolete 
footnote  to  TS  4.5.2.e  relating  to  the 
completion  of  the  first  Unit  1  refueling 
outage  is  proposed  to  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  requested  amendments  reference 
Westinghouse  topical  report  WCAP-n736-A, 
■"Residual  Heat  Removal  System  Autoclosure 
Interlock  Removal  Report  for  the 
Westinghouse  Owners  Group'",  for  the 
general  justification  and  safety  analysis  for 
removing  the  AQ  feature  from  the  Catawba 
ND  suction  isolation  valves.  This  WCAP. 
which  specifically  covers  the  Catawba 
Nuclear  station,  has  been  deemed  an 
acceptable  reference  by  the  NRC  for  use  in 
making  plant-specific  licensing  submittals. 
Additional  Catawba-specific  information/ 
improvements  and  analyses,  as  required  by 
the  WCAP  and  associated  NRC  safety 
evaluation,  have  been  either  completed  or 
committed  to,  thereby  ensuring  that  the 
WCAP/SE  conclusion  that  removal  of  the 
RHR  ACI  produces  a  net  safety  benefit 
remains  valid. 

Criterion  1 

The  requested  amendments  will  not 
involv6  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  deletion  of  the 
RHR  ACI  was  analyzed  in  the  WCAP  for 
Callaway  Nuclear  Station  in  terms  of  (1)  the 
frequency  of  an  interfacing  LOCA,  (2)  the 
availability  of  the  RHR  system,  and  (3)  the 
effect  on  overpressure  transients.  Callaway  is 
the  WCAP"s  reference  plant  for  Catawba 
Units  1  and  2,  and  a  Catawba-specific 
Probabilistic  Risk  Assessment  (PRA)  review 
of  the  WCAP  determined  that  removal  of  the 
ND  ACI  at  Catawba  will  not  invalidate  the 
basic  conclusions  of  the  WCAP. 
Consequently,  the  following  information 
from  the  Callaway  analysis  is  considered 
applicable  to  Catawba  Units  1  and  2. 

With  the  removal  of  the  ACI  and  addition 
of  a  control  room  alarm,  the  probabilistic  risk 
analysis  predicts  a  decrease  in  the  frequency 
of  interfacing  LOCAs  from  1.52E-06/year  to 
1.16E-06/year.  a  decrease  of  approximately 
24%. 


The  availability  of  the  RHR  system  was 
analyzed  in  three  phases:  initiation,  short 
term  cooling,  and  long  term  cooling.  The 
probabilistic  analysis  indicated  that  deletion 
of  the  RHR  ACI  has  no  impact  on  the  failure 
probability  for  RHR  initiation.  During  short 
term  cooling  (72  hours  after  initiation).  RHR 
ACI  deletion  decreased  the  RHR  failure 
probability  by  12%,  from  1.64E-02  to  1,44E- 
02.  The  long  term  cooling  RHR  failure 
probability  was  calculated  to  decrease  bv 
70%.  froni  3.91E-02  to  1.17E-02. 

Appendix  D  of  the  WCAP  presents  the 
analysis  used  to  determine  the  effect  of 
removal  of  the  ACI  on  overpressurization 
transients.  The  analysis  categorizes  the  types 
of  initiating  events,  determines  their 
frequency  of  occurrence,  and  then  identifies 
the  consequences  of  these  occurrences  both 
with  and  without  the  AQ  feature.  The  result 
is  a  list  of  overpressure  consequence 
categories  with  associated  failure 
probabilities  (reference  the  WCAP"s 
Appendix  D.  Tables  D-14.  -15,  and  -16)  For 
the  charging/safety  injection  event, 
consequence  frequencies  increased  on  the 
order  of  l.OE-12/shutdown  year.  This  is  an 
insignificant  increase,  as  the  overall 
consequence  frequency  of  the  charging/safety 
injection  event  is  1.25E-01.  Likewise,  for  the 
letdown  isolation  with  RHR  system  operable 
case,  one  frequency  category  was  increased 
on  the  order  of  l.OE-15.  Again,  this  is 
insignificant  when  compared  with  the  total 
frequency  of  these  events  of  1.25E-01.  For  the 
letdown  isolation  with  RHR  system  isolated 
event,  the  overall  consequence  frequency  was 
reduced  from  4.45E-01  to  2.22E-01.  This 
occurs  because  many  spurious  closures  of  the 
RHR  isolation  valves  cause  the  isolation  of 
letdown.  Removing  the  RHR  ACI  reduces  the 
frequency  of  this  event  by  approximately 
50%.  It  is  concluded  that  the  removal  of  the 
RHR  ACI  circuitry  has  an  insignificant 
impact  on  the  frequency  of 
overpressurization  events  at  Callaway  (and 
thus  Catawba)  Nuclear  Station. 

Criterion  2 

The  requested  amendments  will  not  create 
the  jxissibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  effect  of  an  overpressure 
transient  at  cold  shutdown  conditions  will 
not  be  altered  by  removal  of  the  ND  ACI 
function.  With  or  without  the  ACI  function, 
the  ND  system  could  be  subject  to 
overpressrue  for  which  the  ND  relief  valves 
must  be  relied  uf)on  to  limit  pressure  to 
within  ND  design  parameters.  While  it  is  true 
that  the  ACI  initiates  an  automatic  closure  of 
the  ND  suction/isolation  valves  on  high  NC 
system  pressure,  overpressure  protection  of 
the  ND  system  is  provided  by  the  ND  system 
relief  valves  and  not  by  the  suction/isolation 
valves  that  isolate  the  ND  system  from  the 
NC  system.  (Refer  to  NUREG-0954,  "Safety 
Evaluation  Report  related  to  the  operation  of 
Catawba  Nuclear  Station,  Units  1  and  2." 
Section  5.4.4.3.) 

The  purpose  of  the  ACI  feature  is  to  ensure 
that  there  is  a  double  barrier  between  the  ND 
system  and  the  NC  system  when  the  plant  is 
at  normal  operating  conditions  (i.e.,  heated 
and  pressurized)  and  not  in  the  ND  cooling 
mode.  Thus,  the  ACI  feature  serves  to 
preclude  conditions  that  could  lead  to  a 
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L(XLA  outside  of  containment  due  to  opwrator 
error.  The  safety  function  of  the  ACI  is  not 
to  is<^)late  the  ND  system  from  the  NC  system 
when  the  ND  system  is  operating  in  the 
decay  heat  removal  mode. 

There  are  several  methods  to  ensure  that 
then  is  a  double  barrier  between  the  ND 
system  and  the  NC  system  when  the  plant  is 
at  normal  operating  conditions.  First,  plant 
operating  procedures  instruct  the  opterators  to 
isolate  the  ND  system  during  plant  heatup. 
Second,  the  alarm  that  will  be  installed  as 
part  of  this  change  will  annunciate  in  the 
control  room  given  an  open  or  intermediate 
valve  jwsition  signal  in  conjunction  with  a 
high  NC  pressure  signal.  This  alarm  will  alert 
operators  that  any  of  the  four  suction/ 
isolation  valves  is  (are)  not  fully  closed  and 
that  double  isolation  has  not  been  achieved. 
In  conjunction  with  this  alarm,  operators  will 
be  trained  using  an  annunciator  response 
procedure  to  ensure  that  they  act  to  restore 
double  is(jlation  or  return  to  a  safe  shutdown 
condition.  Third,  the  Open  Permissive 
Interlock  (OPl).  which  is  not  being  removed, 
will  prevent  the  opening  of  the  valves 
whenever  NC  system  pressure  is  greater  than 
385.5  psig. 

Since  relief  valves  prevent 
overpressurization  of  the  ND  system  during 
shutdown  conditions  and  since  several 
methods  are  in  place  to  ensure  that  the  ND 
system  is  isolated  from  the  NC  system  during 
normal  plant  conditions,  removal  of  the  AQ 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Criterion  3 

The  requested  amendments  will  not 
involve  a  signiTicant  reduction  in  a  margin  of 
safety.  The  ND  ACI  function  is  not  a 
consideration  in  a  margin  of  safety  in  the 
basis  for  any  technical  specification.  Since 
the  probabilistic  analysis  of  the  WCAP  for 
Callaway  (which  is  applicable  to  Catawba  as 
discussed  above)  indicates  that  the 
availability  of  the  RHR  system  is  increased 
with  the  removal  of  the  ACI,  overall  safety 
will  be  increased. 

In  addition,  similar  amendments  for  other 
Westinghouse  plants  in  the  past  have  been 
determined  to  not  involve  significant  hazards 
considerations. 

Based  upon  the  preceding  analyses,  Duke 
Power  Company  concludes  that  the  requested 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NEC  Project  Director  Loren  R.  Plisco. 
Acting 


Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County,  South  Carolina 

Date  of  amendment  request:  January 
27. 1994 

Description  of  amendment  request: 
The  requested  amendments  delete  the 
verification  that  each  upper  and  lower 
Containment  Purge  System  (VP)  supply 
and  exhaust  valve  actuates  to  its 
isolation  position  on  a  High  Relative 
Humidity  (<70%)  isolation  test  signal 
and  will  allow  elimination  of  the 
humidity  control  function  of  the  VT 
System  humidistats. 

Sasjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whicii  is  presented 
below: 

CniTERlON  J 

This  TS  (Technical  Specification] 
amendment  will  not  increase  the  probability 
or  consequences  of  an  accident  which  has 
been  previously  evaluated.  No  physical 
changes  will  be  made  to  the  plant  that  would 
impact  fuel  handling  inside  containment, 
therefore,  there  is  no  increase  in  the 
probability  of  an  accident.  Control  wiring 
changes  that  remove  the  humidistats  from  the 
jContainmenl  Purge)  System  control  circuits 
will  be  the  only  physical  change. 

The  heaters  will  be  maintained  providing 
additional  margin  over  analyzed  conditions. 
For  the  reasons  stated  above,  there  will  be  no 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

CRITERION  2 

This  proposed  TS  cimendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  This  proposed  TS 
amendment  will  not  cause  any  physical 
changes  to  the  plant  that  will  impact  the 
handling  of  fuel  inside  containment  or 
changes  to  fuel  handling  procedures.  Because 
the  plant  will  of»erate  the  same  way  it  does 
now,  this  proposed  amendment  does  not 
create  the  possibility  of  any  new  or  different 
accident  from  any  previously  evaluated. 

CRITERION  3  ' 

This  profKJsed  TS  change  will  not  cause  a 
significant  reduction  in  the  margin  of  safety. 
The  test  method  useld)  to  evaluate  the  carbon 
after  TS  changes  i90  ((Unit)  l)and  i84  ([Unit] 
2)  does  not  consider  heater  availability. 
However  the  heaters  will  be  tested  and 
maintained  per  Technical  specification 
4. 9. 4. 2. d. 2.  Therefore,  the  relative  humidity 
of  the  air  entering  the  carbon  adsorber  is 
never  expected  to  reach  95%  (relative 
humidity). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Boom 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  CaroliiM 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NBC  Project  Director  Loren  R.  Plisco, 
Acting 

Entergy  Operations,  Inc..  Docket  No. 
50-313,  Arkansas  Nuclear  One.  Unit 
No.  1  (ANO-1).  Pope  County,  Arkansas 

Date  of  amendment  request:  January 
13.  1994 

Description  of  amendment  request: 
This  amendment  revises  the 
specifications  governing  the  reactor 
protection  (RPS).  It  modifies  the  use  of 
the  RPS  channel  bypass  as  specified  bv 
Technical  Specification  (TS)  3.5.1.3  and 
revises  a  note  with  Table  3.5.1-1.  to  refer 
to  a  more  appropriate  action. 

Basis  for  proposed  no  significant 
hazards  consideration  determmation: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  RPS  and  EFIC  (emergency  feedwater 
initiation  and  control)  system  provide 
accident  mitigation  features  and  are  not 
considered  to  be  accident  initiators.  The 
accident  mitigation  features  of  the  plant  are 
not  affected  by  the  propKwed  amendment.  In 
any  configuration  allowed  by  the  revised 
sp)ecifications.  the  trip  logic  instituted  on  the 
RPS  is  at  le.ast  equivalent  to  the  trip  logic 
instituted  by  placing  a  channel  in  channel  or 
maintenance  bypass.  The  RPS  remains 
single- failure  proof  with  one  channel  in 
channel  bypass,  manually  tripped,  or  with  an 
inopjerable  function  unbypassed  in  the 
untripped  state.  Therefbre.  upon  receipt  of  an 
initiating  signal,  a  single  failure  will  not 
prevent  the  proper  actuation  of  RPS.  Should 
a  channel  of  RPS  contain  an  inoperable 
function  unb\'passed  in  the  untripped 
condition  which  does  not  affect  an  EFIC 
channel,  any  channel  of  EFIC  may  be  placed 
in  maintenance  bypass.  RPS  and  EFIC  remain 
single- failure  proof  in  this  configuration. 

Administrative  controls  are  established  to 
ensure  that  all  inoperable  RPS  functions  are 
evaluated  for  continued  operation  in  the 
untripped  state.  I'pon  detection  of  a  failed 
function  in  any  channel  of  RPS.  the 
administratively  controlled  condition 
repiorting  process  evaluates  the  failure  and  its 
effect  on  other  systems  for  continued 
operability.  The  operator  is  informed  of  the 
continuing  status  of  inoperable  functions 
through  the  use  of  Station  Log  entries  and 
Plant  Status  board  entries.  In  addition, 
during  ofjeration  with  an  inoperable  function 
in  the  untripped,  unbypassed  condition,  the 
remaining  RPS  channel  key-lock  channel 
bypass  switches  will  be  "Hold  Carded" 
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(tagged)  to  prev-ent  their  operation  without 
prior  management  approval  coasistent  with 
the  requirRmecLs  of  TS  Table  3.5.1-1.  Plant 
management  maintains  the  responsibility  to 
approve  continued  operation  wiUi  inoperable 
fimctions  unbypassed  in  the  untrippod  state 
to  ensure  that  the  plant  is  operated  in  the 
safest  configuration  with  regard  to  the  extent 
of  the  failure,  and  the  plant  operating 
conditions.  Pnor  to  placing  any  channel  of 
RPS  or  EPIC  in  bvpass.  the  operator  checks 
the  status  of  redundant  systems  for 
operability  and  TS  compliance  and  takss  the 
proper  action  as  required  by  existing  plant 
conditions,  plant  operating  procedures  and 
TS. 

The  clarification  to  TS  3.5.1.3  which 
directs  the  operator  to  the  appropriate  actions 
if  multiple  channels  beaime  inoperable,  or  in 
the  event  of  an  inoperable  channel  or 
inoperable  function  occurring  concurrent 
with  one  channel  in  bypass  is  considered  to 
be  administrative  in  nature.  The  change  to 
Note  6  of  Table  3  5.1-1  results  in  the 
correction  of  misleading  information  and 
directs  the  Operator  to  place  the  plant  in  a 
safe  mode  depending  or.  the  system  which  is 
affected  by  a  failare.  and  is  also  considered 
to  be  administrative  in  natxire.  The  Ba.ses 
changes  add  additional  information  to  clarify 
the  specifications. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Cnterion  2  •  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  probability  or  consequences  of 
»-quipment  important  to  safety 
rr.alfvinctioning  will  not  be  increa.scd.  In  any 
configuration  allowed  by  the  revised 
specifications,  the  trip  logic  instituted  on  the 
RPS  is  at  least  equivalent  to  the  trip  logic 
instituted  by  placing  a  channel  in  channel 
bypass.  The  RPS  remains  single- fail  are  proof 
with  one  channel  in  channel  bvpass, 
rnanuaily  tripped,  or  with  an  inoperable 
fur.rtion  unbypassed  in  the  untripped  state. 
Therefore,  upon  receipt  of  an  initiating 
signal,  a  single  failure  will  not  prevent  the 
pmper  actuation  of  RPS.  Should  a  channel  of 
RPS  contain  an  inoperable  function 
unbvpa«sed  in  the  untripped  condition 
which  'toes  not  affect  an  EFIC  channel,  any 
channel  of  EFIC  may  be  placed  in 
maintenance  bypass.  RPS  and  EFIC  remain 
single- failure  proof  in  this  configuration. 

The  clarification  to  TS  3.5.1.3  which 
directs  the  operator  to  the  appropriate  actions 
if  multiple  channels  becjjtne  inof)erable.  of  in 
the  event  of  an  inoperable  channel  or 
inoperable  function  occurring  concurrent 
with  one  channel  in  bypass  is  considered  to 
be  administrative  in  nature.  The  change  to 
Note  6  of  Table  3.5.1-1  is  also  considered  to 
be  administrative  in  nature,  in  that 
misleading  information  in  the  specification 
has  been  corrected  to  an  appropriate 
requirement  The  Bases  changes  add 
additional  information  to  clarify  the 
specifications. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


Criterion  3  -  Does  Not  Involve  a 
Significant  Reduction  in  the  Margin  of 
Safety. 

The  RPS  and  EFJC  system  have  the  same 
capabilities  to  mitigate  and/or  prevent 
accidents  as  they  had  prior  to  this  proposed 
change.  Allowing  flexibility  in  the  rcspionse 
to  a  function  tailure  in  one  channel  of  RPS 
allows  placing  the  plant  in  the  safest 
o}>erating  condition  for  the  existing  plant 
conditions  considering  the  extent  of  the 
function  bilure.  Operation  of  an  RPS  channel 
with  an  tno(>crabie  function  unbypassed  in 
the  untripped  state  results  in  placing  the 
inoperable  function  in  a  2-out-of  3  trip  logic 
(equivalent  to  channel  bypass)  while  the 
remainder  of  the  RPS  functions  remain  in  the 
normal  2-out-of-4  trip  logic.  The  ANO-1  RPS 
has  been  re\'iewed  as  a  3  channel  system 
with  one  channel  in  bypass,  implementing 
this  change  results  in  additional 
conservatism  with  respect  to  any  postulated 
single- failures- 
Administrative  controls  are  established  to 
ensure  that  all  inoperable  RPS  functions  are 
evaluated  for  continued  operation  in  the 
untripped  state.  Upon  detection  of  a  failed 
function  in  any  channel  of  RPS,  the 
administratively  controlled  condition 
reporting  process  evaluates  the  failure  and  its 
effect  on  other  systems  for  continued 
operability.  The  operator  is  informed  of  the 
continuing  status  of  inoperable  functions 
through  the  use  of  Station  Log  entries  and 
Plant  Status  board  entries.  In  addition, 
during  operation  with  an  inoperable  function 
in  the  untripped,  bypassed  condition,  the 
remainii5g  RPS  channel  key-lock  channel 
bypass  switches  will  be  "Hold  Carded" 
(tagged)  to  prevent  their  operation  without 
prior  management  approval  consistent  with 
the  requirements  of  TS  Table  3.5.1-1.  Plant 
management  maintains  the  respwnsibility  to 
approve  continued  opieration  with  inof>erable 
functions  unbypassed  in  the  untripped  state 
to  ensure  that  the  plant  is  operated  in  the 
safest  configuration  with  regard  to  the  extent 
of  the  failure,  and  the  plant  operating 
a)nditions.  Prior  to  placing  any  channel  of 
RPS  or  EFIC  in  bypass,  the  operator  checks 
the  status  of  redundant  systems  for 
operability  and  TS  compliance  and  takes  the 
prop>er  action  as  required  by  existing  plant 
conditions,  plant  operating  procedures  and 
TS.  Should  a  chaimel  of  RPS  contain  an 
inoperable  function  unbypassed  in  the 
untripped  condition  which  does  not  affect  an 
EFIC  channel,  any  channel  of  EFIC  may  be 
placed  in  maintenance  bypass.  RPS  and  EFIC 
remain  single-failure  proof  in  this 
configuration. 

The  clarification  of  TS  3.5.1.3  which 
directs  the  operator  to  the  appropriate  actions 
if  multiple  channels  become  inoperable,  or  in 
the  event  of  an  inoperable  channel  or 
inoperable  function  occurring  concurrent 
with  one  channel  in  bypass  is  considered  to 
be  administrative  in  nature.  The  change  to 
Note  6  Of  Table  3.5.1-1  results  La  the 
correction  of  misleading  information  and 
directs  the  Operator  to  place  the  plant  in  a 
safe  mode  depending  on  the  system  which  is 
affected  by  a  failure,  and  is  also  considered 
to  be  administrative  In  nature.  The  Bases 
changes  add  additional  information  to  clarify 
the  sp>ecifications. 


Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Tomlinson  Librai^',  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  .S. 
Revnolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W.,  Washington,  D.C. 
20005-3502 

NBC  Project  D/recfor:  William  D. 
Beckner 

Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  50-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  Countj-, 
Mississippi 

Date  of  amendment  request:  January- 
13. 1994 

Description  of  amendment  request: 
This  amendment  requests  the  removal 
of  the  interim  technical  specification 
limit  on  the  number  of  spent  fuel 
assemblies  that  may  be  stored  in  the 
spent  fuel  pool  at  Grand  Gulf  Nuclear 
Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the  pral)ability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  NRC  approved  the  installation  of  high 
density  sp>ent  fuel  storage  racks  in 
Amendment  17  to  the  Grand  Gulf  Nuclear 
Station  (GGNS)  Operating  License.  This 
amendment  also  brought  GG.N'S  into 
compliance  with  Standard  Review  Plan 
criteria  which  rtKjuinjd  maintaining  the  spent 
fuel  p)ool  at  less  than  or  equal  140'F.  The 
140°F  Technical  Sp)ecificjitioii8  (T^)  limit 
remains  in  effect  thereby  preventing 
operation  at  excessive  teniperatures. 

The  only  outstanding  question  from 
Amendment  17.  which  resulted  in  a  2324 
assembly  technical  epecification  limit,  was 
whether  the  fuel  fxwl  cooling  system  could 
handle  the  beat  load  of  a  full  fuel  pool 
without  excessive  reliance  on  residual  heat 
removal  for  extensive  fuel  p>ool  cooling  assist. 
Entergy  Op>erdtions'  propKised  solution  to  this 
question  was  accepted  in  the  NRC's  letter 
dated  )uly  30.  1992.  The  NRC  accepted  the 
solution  pending  submittal  of  results  from 
tests  to  verify  the  specified  flows.  These 
results  were  submitted  in  a  letter  dated 
November  08. 1993. 

With  previous  approval  of  the  installation 
of  the  high  density  spicnt  fuel  storage  racks,' 
the  confirmation  of  adequate  heat  removal 
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capability,  and  the  140°F  TS  temp)erature 
limit,  removal  of  the  2324  limit  to  allow  full 
use  of  the  sjjenf  fuel  pool  would  not  cause 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  This  change  would  not  create  the 
fKJSsibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  additional  heat  load  generated  by  a 
full  spent  fuel  pool  (4348  assemblies)  was 
evaluated.  The  evaluation  concluded  that  full 
use  of  the  spent  fuel  pool  storage  spaces 
would  not  exceed  the  temperature  limits  as 
are  currently  in  place  with  the  2324  limit. 
The  NRG  letter  dated  July  30. 1992  and 
Entergy  Operations  letter  dated  November  08, 
1993  resolved  all  outstanding  heat  removal 
questions.  Therefore,  this  change  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  This  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Entergy  Operations  demonstrated  in  their 
November  01, 1991  letter  that  the  fuel  pool 
temperature  could  be  maintained  at  or  below 
140* F  as  specified  in  TS  3/4.7.9.  This  letter 
also  demonstrated  the  ability  to  handle  single 
active  failures.  Approval  of  measures 
outlined  in  this  letter  was  provided  in  a 
Safety  Evaluation  Report  contained  in  an 
NRG  letter  dated  July  30,  1992. 

Given  the  140°F  maximum  temperature 
requirement  as  contained  in  TS  3/4.7.9  and 
compliance  with  single  active  failure  criteria, 
this  change  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  above  evaluation  in 
accordance  with  10CFR50l92(c),  Entergy 
Operations.  Inc.  has  concluded  that  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W.,  12th  Floor, 
Washington,  DC  20005-3502 

NBC  Project  Director:  William  D. 
Beckner 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  I'nits  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request: 
December  28,  1993 

Description  of  amendment  request: 
The  proposed  amendments  would 


rev-ise  the  Technical  Specifications  (TS) 
for  Turkey  Point  Units  3  and  4  to 
incorporate  features  for  steam  generator 
(SO)  overfill  protection.  Specifically.  TS 
Tables  3.3-2.  3.3-3.  4.3-2  and  the 
associated  BASES  section  would  be 
revised  to  add  SG  Water  Level-High- 
High  protection  logic,  instrumentation 
trip  setpoints  and  surveillance 
requirements.  The  proposed  TS  changes 
would  be  in  accordance  with  NRC 
Generic  Letter  (GL)  89-19.  "Safety 
Implication  of  Control  Systems  in  LWR 
Nuclear  Power  Plants." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  a  result  of  the  technical  resolution  of 
USI  A-47,  "Safety  Implicatio.is  of 
Control  Systems  in  LWR  Nuclear  Power 
Plants."  the  Nuclear  Regulatory 
Commission  (NRC  or  the  stafO 
concluded  that  ail  Pressurized  Water 
Reactors  (PWR)  plants  should  provide 
automatic  SG  overfill  protection.  On 
September  20.  1989.  the  staff  issued  GL 
89-19  and  recommended  that  plant 
procedures  and  TS  include  provisions 
for  automatic  SG  overfill  protection 
including  surveillance  requirements  to 
assure  that  automatic  overfill  protection 
is  available  to  mitigate  main  feedwater 
overfeed  events  during  reactor  power 
operation. 

The  licensee  proposed  TS  changes  in 
response  to  GL  89-19.  No  physical 
changes  to  the  plant  would  be  required 
as  a  result  of  the  proposed  license 
amendments. 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Including  the  SG  0\'erfill  protection 
requirements  in  the  Technical  Specifications 
is  not  assumed  in  the  initiation  of  any 
analyzed  event.  These  amendments  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated  since  the 
SG  overfill  event  is  not  required  or  assumed 
for  accident  mitigation  in  any  Updated  Final 
Safety  Analysis  Report  (LTSAR)  safety 
analyses  that  comprise  Turkey  Point 
licensing  basis.  The  additional  requirements 
for  the  SG  overfill  system  helps  ensure  that 
continuous  addition  of  feedwater  and 
carryover  of  excessive  moisture  to  the 
turbine,  is  prevented.  As  a  result,  equipment 
protection  is  improved  by  the  availabilitv'  of 
this  system  function.  As  such,  operation  of 
the  facility  in  accordance  with  the  proposed 
amendments  would  not  Involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Of>eration  of  the  facility  in  accordance 
with  the  profKwed  amendments  would  not 


create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  operation  of  the  facility  will  not 
change  as  a  result  of  the  proposed  license 
amendments,  since  Turkey  Point  currently 
maintains  this  protection  logic.  This  change 
involves  only  the  inclusion  of  the  systems 
requirements  into  the  Technical 
Specifications.  The  proposed  change  will  not 
Lmp)ose  any  new  or  unique  requirements. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  prof)osed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety  as 
the  function,  operation  and  testing  of  the 
installed  SG  Overfill  protection  is  not 
described  in  the  LiFSAR.  In  addition,  the  SG 
overfill  protection  logic  is  not  required  or 
assumed  for  accident  mitigation  in  any  of  the 
safety  analyses  that  comprise  the  Turkey 
Point  licensing  basis.  The  propxased  change 
formalizes  the  existing  design,  operating  and 
testing  requirements  in  the  Technical 
Sp)ecifications.  Therefore,  the  propwsed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Florida  International 
University,  University  Park,  Miami. 
Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire,  NewTnan  and  Holtzer.  PC. 
1615  L  Street.  NW.,  Washington.  DC 
20036 

^7?C  Project  Director:  Herbert  N. 
Berkow 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request: 
Decembar  30. 1993 

Description  of  amendment  request: 
The  proposed  change  would  allow  a  one 
time  extension  of  the  allowable  outage 
time  for  each  residual  heat  removal 
(RHR)  pump  from  3  to  7  days  to  allow 
modifications  to  the  RHR  system  while 
the  plant  is  in  Mode  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1   Th«  proposed  change  to  the  Technical 
Spf-cifications  doe*  not  involve  a  significant 
increase  in  the  probabilirv  or  consequences 
of  an  accident  previously  cNTjiuRted  because 
the  redundant  train  will  remain  available  to 
assure  that  the  RHR  will  respond  to  an 
accident  as  assumed  in  the  accident  analysis 
A  one  time  increase  in  the  allowable  outage 
time  from  3  to  7  days  has  been  shown  to  have 
only  a  small  effect  on  the  calculated 
frequency  of  core  damage 

2.  The  proposed  change  to  the  Technical 
Specifications  does  not  create  the  pxjssibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  p^'aluated  because 
the  change  only  results  in  a  one  time  increase 
of  the  allowable  outage  t;me  It  does  not 
result  in  an  operational  condition  different 
from  that  which  has  already  been  considered 
by  ttie  Technical  Specifications. 

3.  The  proposed  addition  to  the  Technical 
Sf)ecifications  does  not  involve  a  significant 
reduction  in  a  mtiiyin  of  safety  because  the 
effects  of  increasing  the  allowed  outage  time 
on  the  calculated  core  damage  frequency  has 
been  eN'aluated  and  determined  to  be  small. 

TTie  NRC  staff  has  reviewed  the 
licen.see's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92{r)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
ame■^dment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby.  Troutman  Sanders. 
NationsBank  Plaza.  Suite  5200.  600 
Peachtree  Street.  NE.,  Atlanta.  Georgia 
30308 

NEC  Project  Director:  Loren  R.  Plisco, 
.A.r:t;ng 

Its  Utilities  Inc..  Docket  No.  50-331. 
Duane  Arnold  Energy  Center.  Linn 
County.  Iowa 

Date  of  amendment  request: 
December  22,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
editorial  changes  to  corret-l 
typographical  and  administrative  errors 
in  the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  prnpxwed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  con»«}uences  of  an  accident 
previously  evaluativi  The  amendment  would 
only  correct  admin Istrative  and 
tv-pographical  errors.  Nio  physical  changes  to 


the  plant  or  to  the  operation  of  the  plant 
would  result  from  this  amendment. 

2)  The  prof>osad  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  evaluated 
previously.  The  amendment  would  only 
correct  administrative  and  tj'pographical 
errors.  No  phj-sical  changes  to  the  plant  or  to 
operation  of  the  plant  would  result  from  this 
amendment. 

3)  The  proposed  amendment  will  not 
reduce  the  margin  of  safety.  The  amendment 
would  only  correct  administrative  and 
typographical  errors.  No  physical  changes  to 
the  plant  or  to  operation  of  the  plant  would 
result  from  this  amendment. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thi.sTeview.  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S£.,  Cedar  Rapids. 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman. 
Esquire.  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger.  1615  L  Street, 
NW..  Washington,  DC  20036 

NRC  Project  Director:  John  N.  Hannon 

lES  Utilities  Inc..  Docket  No.  50-331, 
Duane  Arnold  Ener;gy  Center,  Linn 
County,  Iowa 

Dofe  of  amendment  request:  January 
21.  1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  name  of  the  company 
licensed  to  ov^n  a  share  of  and  operate 
the  Duane  Arnold  Energy  Center  (DAEC) 
from  Iowa  Electric  Light  and  Power 
Company  to  lES  Utilities  Incorporated, 
wherever  it  is  referenced  in  the 
Operating  License  and  Technical 
Specifications  for  DAEC.  The  title  of  the 
position  responsible  for  the 
management  of  the  Nuclear  Division  has 
also  been  changed  to  "Vice  President. 
Nuclear"  from  "Manager-Nuclear 
Division." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 )  The  proposed  amendment  does  not 
involve  a  significant  incre.ase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  No  physical  or 
ofjeratiooal  changes  to  the  DABC  will  result 
from  changing  the  corpHxate  name  or  the 
position  title.  The  DAEC  will  continue  to  be 
operated  in  the  same  manner  with  the  same 
orgnnizatior.  The  position  title  change 
results  from  the  elimination  of  ■  layer  of 


management.  Formerly,  the  Manager-Nuclear 
Division  repjorted  through  the  Vice  President. 
Production  to  the  President  of  lELP.  Now  the 
Nuclear  Division  is  headed  by  the  Vice 
President.  Nuclear  who  reports  directly  to  the 
President  of  the  corporation. 

2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  actident  from  any  previously 
evaluated.  No  physical  or  operational 
changes  will  result.  The  title  change  results 
from  the  elimination  of  a  layer  of 
management. 

3)  The  proposed  change  will  not  reduce 
any  margin  of  safety.  This  change  only 
revises  the  operating  comjjany  name  and 
changes  a  title. 

The  NRC  staff  has  reviewed  the 
licen.see's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  r»K)uest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.E.,  Cednr  Rapids, 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Kathleen  H.  Shea.  Esquire, 
Newman  and  Holtzinger,  1615  L  Street. 
NW..  Washington,  DC  20036 

NRC  Project  Director  John  N.  Hannon 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Dofe  of  amendment  n^uests:  January 
17,1994 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  "Technical  Specification  (TS)  3/ 
4.1.3  for  both  units  to  increase  the  limit 
for  control  rod  misalignment  at  or  below 
85%  rated  thermal  power  (RTP).  The 
proposed  changes  would  also  increase 
the  TS  limit  for  control  rod 
8misalignment  about  85%  RTP  if  there 
is  sufficient  margin  in  the  heat  flax 
(Fq(Z))  and  the  nuclear  enthalpy  (FN^^h, 
h)  hot  channel  factors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92.  a  proposed  amendment 
to  an  operating  license  will  not  involve  a 
significant  hazards  consideration  if  the 
proposed  amendment  satisfies  the  following 
throe  criteria: 

1.  Does  not  involve  a  significant  incn^ase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed  or  evaluated,  or 
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3.  Does  not  involv*  a  significant  reduction 
in  a  margin  of  safety. 

Criteria  J  and  3 

As  seen  in  Attachment  4  |of  the 
amendment  requestl.  sufficient  margin  exists 
m  power  distribution  at  85%  RTP  to  allow 
for  increased  misalignment  At  100%  RTP. 
increased  misalignment  is  allowed  only  if 
there  is  adequate  margin  in  the  peaking 
factors.  Therefore,  initial  conditions  remain 
unchanged  from  that  assumed  in  the  safety 
analyses.  As  far  as  the  dropped  rt>d  and  rod 
e;f>ction  accidents  are  concerned,  the 
analyses  were  performed  with  conservativ'e 
assumptions  to  envelope  the  increased 
misalignment.  It  should  be  noted  that  the 
power  dependent  insertion  limit  for  Unit  1 
will  be  changed  in  a  conservative  manner  at 
the  beginning  of  cycle  14.  Based  on  these 
analyses.  It  is  concluded  that  the  proposed  T/ 
S  changes  do  not  significantly  increase  the 
probability  or  consequences  of  a  previously 
analyzed  accident  or  constitute  a  significant 
reduction  in  the  margin  of  safety. 

Criterion  2 

The  proposed  T/S  changes  will  not  result 
in  physical  changes  to  the  plant.  Therefore, 
we  belies-e  that  the  proposed  T/S  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  Also,  operation  of  the 
reactor  with  possible  deeper  rod  insertion 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  tliat  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph.  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW. 
Washington.  DC  20037 

.\7?C  Projoci  Director  A.  Randolph 
Blough.  Acting 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  January 
21. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.6.3. 
(Emergency  Power  Sourt^es)  to  eliminate 
unnecessary  testing  of  an  operable 
emergency  diesel  generator  (EDO)  when 
the  redundant  EDG  becomes  inoperable. 
Eliminating  unnecessary  testing  will 
potentially  increase  ElXi  reliability  by 
reducing  the  stresses  caused  by  such 
testing.  The  licensee  stated  that  this 
proposed  change  is  consistent  with  the 
guidance  provided  in  NUREG-1366. 


"hnprovements  to  Technical 
Specifications  Surveillance 
Requirements,"  and  NlJREG-1433. 
"Improved  Standard  Technical 
Specifications,  General  Electric  Plants.  " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  e\-aluo1ed. 

Technical  Specification  4.6.3.e  requires 
that  the  0{>'rab!e  diesel-generator  be 
manually  started  and  operated  at  rated  load 
for  a  minimum  time  of  one  hour  immediately 
and  once  per  week  thereafter  in  the  event  any 
diesel-generator  becomes  inoperable. 

Niagara  Mohawk  proposes  to  revise 
Technical  Specification  4.6.3.e  such  that  if  a 
diesel-generator  is  declared  inoperable  due  to 
preplanned  maintenance  or  testing  or  due  to 
a  suppiort  system  being  inop)erable. 
redundant  diesel-generator  testing  would  not 
be  required  Declaring  a  diesel-generator 
inoperable  due  to  preplanned  maintenance  or 
testing  or  due  to  a  support  system  being 
inoperable  does  not  affect  the  reliability  of 
the  operable  diesel-generator  nor  does  it  in 
any  way  imply  that  a  common  cause  failure 
exists. 

The  normally  required  Technical 
Specification  surveillance  testing  schedule 
demonstrate«  acceptable  reliability  and 
assures  that  the  operable  diesel-generator  is 
capable  of  performing  its  intended  safety 
fur>cticn 

Niagara  Mohawk  proposes  to  add  wording 
to  Technical  Specification  4.6  3. e  to  permit 
an  operator  to  evaluate  a  diesel-generator 
failure  to  determine  if  a  common  cause 
failure  exists  before  requiring  testing  of  the 
redundant  diesel-generator.  As  noted  above, 
the  intent  of  the  additional  diesel-generator 
testing  is,  in  part,  to  determine  if  a  common 
cause  failure  exists.  Once  the  potential  for  a 
common  cause  failure  has  been  examint^l 
and  dismissed,  testing  beyond  the  normal 
surveillance  schedule  is  excessive  and  does 
not  contribute  to  improved  diesel-generator 
reliability  Within  eight  (8)  hours,  the 
determination  that  no  common  cause  failure 
exists  is  required  to  be  completed  or  the 
operable  diesel-generator  will  be  tested.  Eight 
(8)  hours  is  consistent  with  the  guidance 
provided  in  NUREG-1366.  "Improvements  to 
Technical  Specifications  Surveillance 
Requirements  " 

Technical  Specification  4.6. 3. e  requires 
that  the  operable  diesel-generator  be  operated 
at  rated  loed  (i.e  .  cormected  tc  offsite  power) 
to  demonstrate  its  of>erabilit\  in  the  event 
any  diesel-generator  becomes  inoperable.  As 
indicated  in  Information  Notice  84-69,  when 
a  diesel-generator  is  operated  connected  to 
offsite  or  non -vital  loaids,  the  emergency 
pKjwer  system  is  not  independent  of 
disturbances  on  the  non-vital  and  offsite 
power  nystems.  Therefore,  diesel-generator 
BvaiUbiiity  U  pKXenhally  lessAiwd  by  a 


deRK>nstTation  of  operability  r«quinng 
connection  of  the  die«l-generator  to  offsite 
pHjwer  sources.  At  a  time  when  at  least  one 
diesel-generator  is  already  inoperable,  thia 
Surveillance  Requirement  could  add  further 
risk  to  losing  the  remaining  operable  diespl- 
generator  Therefore.  Niagara  Mohawk 
proposes  that  Surveillance  Requirement 
4.6  3. e  be  changed  such  that  a  diesel- 
generator  does  not  have  to  be  operated  at 
rated  load.  These  changes  will  preclude 
offsite  power  source  disturbances  from 
affecting  diesel-generator  reliability. 

Existing  Technical  Specification  4.6.3.e 
requires  that  the  operable  diesel-generator  be 
started  immediately  in  the  event  a  diesel- 
generator  becomes  inoperable  The 
requirement  to  immediately  test  a  diesel- 
generator  is  overly  burdensome  when 
compared  to  nwre  recent  diesel-generator 
Technical  Specification  requirements.  As 
previously  discussed,  Niagara  Mohawk 
propKises  to  add  wording  to  Technical 
Specification  4.6.3.e  to  give  an  operator  eight 
(8)  hours  to  determine  whether  a  common 
cause  failure  exists  or  to  test  the  operable 
diesel-generator  when  a  diesel-generator  is 
declared  inoperable  for  a  reason  other  than 
an  inopjerable  suppwrt  system  or  preplanned 
maintenance  or  testing.  Eight  (8)  hours  is 
consistent  with  the  guidance  provided  in 
NUREG-1366,  "Improvements  to  Technical 
Specifications  Surveillance  Requirements." 

Existing  Technical  Specification  4.6.3.e 
requires  that  the  operable  diesel-generator  be 
tested  immediately  and  once  per  week 
thereafter.  Technical  Specification  3.6. 3.c 
requires  that  an  inoperable  diesel-generator 
be  returned  to  an  operable  conditioif  within 
.seven  (7)  days  to  meet  the  Limiting  Condition 
for  Operation.  Therefore,  the  requirement  to 
test  the  operable  diesel-generator  "once  a 
week  thereafter"  is  not  applicable.  In 
addition,  testing  the  operable  diesel- 
generator  one  time  is  adequate  to  confirm 
operability  of  a  diesel-generator.  Repetitive 
testing  following  initial  confirmation  of 
operability  is  unwarranted.  Therefore, 
Niagara  Mohawk  proposes  to  delete  the 
requirement  to  test  the  operable  diesel- 
generator  weekly  following  the  initial  test 

Because  the  prop)osed  change  does  not 
affect  the  design  or  performance  of  the  diesel- 
generators  nor  adversely  affect  the  reliability 
of  the  diesel -generators,  the  change  will  no* 
result  in  an  increase  in  the  consequences  of 
an  accident  previously  evaluated  (i.e..  Station 
Blackout  anah'ses).  Because  this  change  does 
not  affect  the  probability  of  accident 
precursors,  the  prop>osed  chang*  does  not 
affect  the  probability  of  an  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  witii  the  proposed 
amendment,  m//  not  create  the  possibility  of 
a  neu  or  different  kind  of  accident  from  any 
accident  previously  evaluated 

The  propKJsed  change  to  Technical 
Specification  4.6  3. e  does  not  introduce  any 
new  operating  configurations  or  new 
accident  precursors  and  does  not  involve  any 
physical  alterations  to  plant  configurations 
which  could  initiate  a  new  or  different  kind 
of  accident.  The  proposed  change  does  not 
affect  the  design  or  performance 
characlBfigtic*  erf  the  diesel-generators  nor 
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does  the  change  create  the  possibility  of  the 
loss  of  both  diesel-generators  because 
common  cause  failure  assessments  will  be 
performed.  The  change  will  delete  excessive 
diesel-generator  testing  and  therefore 
increase  overall  plant  safety  by  increasing 
diesel-generator  reliability.  Therefore,  the 
poDposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  opemiicn  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  proposed  change  to  Technical 
Specification  4.6.3.e  will  not  reduce  the 
number  of  emergency  power  sources  required 
by  Technicdl  Specification  Limiting 
Condition  for  Operation  3.6.3  or  affect  the 
normal  surveillance  requirements  as 
described  in  Technical  Specification  4.6.3. 
The  normal  surveillance  tests  demonstrate 
acceptable  reliability  and  assure  that  the 
operable  diesel-generator  is  capable  of 
performing  its  intended  function.  The 
proposed  change  to  delete  the  excessive 
testing  requirements  does  not  affect  the 
design  or  performance  of  any  diesel-generator 
and  docs  not  adversely  affect  diesel-generator 
reliabiliry  Eliminating  unnecessary  testing 
will  potentially  increase  diesel-generator 
reliability  by  reducing  the  stresses  caused  by 
such  testing.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92fc)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  N\V.,  Washington.  DC 
20005-3502. 

NEC  Project  Director  Robert  A.  Capra 

Nonhem  States  Power  Company, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request: 
November  30.  1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  sections  3.2/4.2,  Protective 
Instrumentation,  and  3.17/4.17,  Control 
Room  Habitability.  by  deleting  the 
requirements  for  a  chlorine  detection 
system  and  revises  the  limiting 
conditions  for  operation  for  the  Control 
Room  Ventilation  System  to  be  more 
consistent  with  Standard  Technical 
Specifications.  Due  to  design  changes  at 
the  Monticello  Nuclear  Generating 


Plant,  chlorine  is  no  longer  stored  onsite 
as  a  liquified  gas  and  regulations 
requiring  early  warning  of  an  onsite 
chlorine  release  do  not  apply. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Concerning  Deletion  of  Requirements  for 
the  Chlorine  Detection  System 

The  proposed  amendment  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Postulated  chemical  releases  of  chlorine 
have  been  shown  to  be  such  that 
incapacitation  of  the  control  room  operators 
would  not  o>,cur  within  allowed  time  frames 
for  the  donning  of  protective  breathing 
equipment,  or  that  the  probability  of  a 
chlorine  trucking  transpiortation  accident 
which  causes  incapacitation  of  control  room 
operators  with  potential  consequences  of  a 
radioactive  release  in  excess  of^lO  CFR  100 
guidelines  is  well  below  the  level  of  concern 
as  established  in  regulatory  guidance. 
Therefore,  this  amendment  will  not  cause  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  for  the  .Monticello  plant. 

The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  performance  of  a  new  toxic  chemical 
analysis  for  the  Monticello  site  has 
demonstrated  that  human  detection  may  be 
relied  upon  to  detect  chlorine  toxic  chemical 
releases.  Operator  protection  is  established 
via  the  donning  of  protective  breathing 
equipment.  The  capability  to  manually 
isolate  the  control  room  with  damjjers  is 
retained.  The  ability  of  the  operators  to  cope 
with  a  chlorine  toxic  gas  hazard  remains 
consistent  with  the  protection  measures 
available  for  other  toxic  chemicals  stored 
onsite,  stored  in  the  vicinity  of  the  site,  or 
transported  near  the  plant  site.  The  proposed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

The  proposed  amendment  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  performance  of  a  new  toxic  chemical 
analysis  for  the  Monticello  site  has 
demonstrated  that  incapacitation  of  the 
control  room  operators  would  not  occur 
within  allowed  time  frames  for  the  donning 
of  protective  breathing  equipment  and  that  a 
postulated  hazardous  chemical  release  due  to 
a  trucking  transportation  accident  involving 
chlorine  is  of  a  sufficiently  low  probability  of 
occurrence  that  it  need  not  be  considered. 
The  basis  of  the  chlorine  detectors  and 
associated  T^hnical  Specifications  is  to 
provide  protection  against  an  accident 
scenario  which  has  been  demonstrated  to  be 
of  extremely  low  probability  (a  trucking 
transportation  accident  involving  chlorine 
within  five  miles  of  the  plant),  therefore 
removal  of  the  chlorine  detectors  from  the 
plant  design  and  the  associated  Technical 


Specifications  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

2.  Concerning  the  Limiting  Conditions  for 
Operation  for  t/ie  Control  Room  Ventilation 
System  and  Technical  Specification  Rases 

The  proposed  amendment  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Control  Room  Ventilation  system 
ensures  that  Main  Control  Room  habitability 
is  maintained  such  that  personnel  and 
equipment  located  in  the  control  room  can 
respond  to  mitigate  the  consequences  of  an 
accident.  The  system  does  not  contribute  to 
the  probability  of  occurrence  of  any  design 
basis  accident.  The  operability  requirements 
as  proposed  for  the  revised  Sfjecification 
3. 17. A  ensure  that  the  Control  Room 
Ventilation  system  is  operable  during  plant 
conditions  for  which  significant  radioactive 
releases  are  postulated  consistent  with  the 
Standard  Technical  Specification.  The 
proposed  changes  ensure  the  Control  Room 
Ventilation  system  is  restored  to  an  operable 
status  or  that  actions  are  taken  to  minimize 
the  importance  of  the  system  function  within 
time  frames  which  take  into  consideration 
the  low  probability  of  an  event  occurring 
which  would  require  Control  Room 
Ventilation  system  function.  Therefore,  this 
amendment  will  not  cause  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  for  the 
Monticello  plant. 

The  proposed  amendment  will  not  create 
tlie  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  proposed  changes  to  Technical 
Specifications  3. 17. A  do  not  alter  the 
function  of  the  Control  Room  Ventilation 
system  or  its  interrelationships  with  other 
systems.  The  proposed  changes  provide 
requirements  to  ensure  the  Control  Room 
Ventilation  system  is  capable  of  performing 
its  required  function  or  that  actions  are  taken 
to  minimize  the  potential  for  its  function 
being  required  consistent  with  regulatory 
guidance;  therefore,  this  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  amendment  will  not  involve 
0  significant  reduction  in  the  margin  of 
safety. 

The  operability  requirements  as  proposed 
for  the  revised  specification  3. 17. A  ensure 
that  the  Control  Room  Ventilation  system  is 
operable  during  plant  conditions  for  which 
significant  radioactive  releases  are 
postulated.  The  p>erformance  of  a  new  toxic 
chemical  analysis  for  the  Monticello  site  has 
demonstrated  that  a  postulated  hazardous 
chemical  release  due  to  a  trucking 
transportation  accident  involving  chlorine  is 
of  a  sufficiently  low  probability  of  occurrence 
that  it  need  not  be  considered.  As  the  basis 
of  the  chlorine  detectors  and  current 
operability  requirements  for  the  control 
Room  Ventilation  system  is  to  provide 
protection  against  an  accident  scenario 
which  has  been  demonstrated  to  be  of 
extremely  low  probability,  the  proposed 
re\ision  to  the  Control  Room  Ventilation 
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operability  roquirwinents  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 

The  proposed  changes  to  Technical 
Specification  3.17.A  ensure  that  both  trains 
of  the  Control  Room  Ventilation  system  are 
restored  to  an  opterable  status  within  a  time 
frame  which  takes  into  consideration  the  low 
probability  of  an  event  occurring  requiring 
Control  Room  Ventilation  system  function, 
the  availability  of  the  redundRnt  Control 
Room  Ventilation  train  and  the  capability  of 
the  safety  related  Emergency  Filtration  Train 
to  pressurize  the  control  room  without  the 
Control  Room  Ventilation  system.  The 
proposed  changes  provide  nxquirements  to 
ensure  the  Control  Room  Ventilation  system 
is  capable  of  performinp  its  required  function 
or  that  actions  are  taken  to  minimize  the 
potential  for  its  function  to  be  required 
consistent  with  regulatory  guidance; 
therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  the  margin 
of  .safety. 

The  NRG  staff  has  reviewed  tJie 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  rx)nsideration. 

Local  Public  Document  Room 
/(;rnt/on.  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  .55401 

Attorney  fur  licenspe:  Gerald  Chamoff, 
Ksq..  Shaw,  Pittmen.  Potts  and 
Trowbridge.  2300  N  Street.  NW. 
VVeshington,  DC  20017 

NFC  Project  Director:  I,.  B  Marsh 

Norlhsm  States  Power  Company, 
Docket  No.  50-263,  Monticeiio  Nuclear 
Generating  Plant,  Wright  C>>unty, 
Minnesota 

Diite  of  amendment  wquest:  January 
3, 1P94 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  of  Technical 
Specification  4.6.E.l.a,  which  currently 
s})ecifies  that  a  minimum  of  seven 
safety/relief  valves  shell  be  bench 
checked  or  replaced  with  a  bench 
checked  valve  eacii  refueling  outage. 
The  proposed  amendment  would 
change  this  specification  to  require  the 
valves  to  be  tested  in  accordance  with 
the  Section  XI  hiservice  Testing 
Requirements  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  The  proposed 
change  is  consistent  with  the  Improved 
Standard  Technical  Specifications. 
NlJREG-1433. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CPR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


a  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  conseauences  of  an  accident 
previously  es'oluated. 

The  proposed  amendment  is  limited  to 
changes  to  the  surv'eillance  testing 
requirements  (bench  checking  or 
replacement)  applicable  to  the  main  steam 
system  safety/relief  valves.  This  surveillance 
requirement  is  jjerformed  while  the  plant  is 
in  a  cold  shutdown  condition  at  a  time  when 
the  safety'relicf  valves  are  not  required  to  be 
operable.  The  performance  of  this  evolution 
is  not  an  Input  or  consideration  in  any 
accident  previously  evaluated,  thus  the 
proposed  change  will  not  increase  the 
probability  of  any  such  accident  occurring. 
Current  safety  analyses  conclude  that  the 
pressure  relief  capabilities  of  the  Safety 
Relief  yalv€«  are  adequate  assuming  that  one 
of  the  eight  safety/relief  valves  fails  to  op>en 
upon  demand.  The  proposed  change  will  not 
adversely  affect  the  reliability  of  the  valves 
and  will  therefore  not  reduce  the 
conser\'atism  of  this  assumption. 

Similarly,  the  proposed  amendment 
specifies  testing  requirements  consistent  with 
accepted  industry  codes  and  regulatory 
guidance  to  provide  assurance  that  the  valves 
will  function  as  designed.  The  amendment 
will  not  diminish  the  capability  of  the  safety/ 
relief  valves  to  perform  as  required  during 
any  accident  previously  evaluated  and  will 
therefore  not  increase  the  consequences  of 
any  such  accident. 

b.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  amendment  does  not  involve 
any  modification  to  plant  equipment  or 
operating  procedures,  nor  will  it  introduce 
any  new  safety/relief  valve  failure  modes  that 
have  not  been  previously  considered.  The  net 
result  of  the  proposed  amendment  will  be  to 
allow  the  plant  staff  the  option  of  decreasmg 
the  frequency  of  safety/relief  valve  testing  to 
a  level  that  has  been  acknowledged  as 
acceptable  by  the  ASNtE  Code  and  NUREG- 
1433.  We  therefore  conclude  the  proposed 
changes  will  not  create  the  possibility'  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

c.  The  proposed  amendment  will  not 
inwive  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  amendment  does  not  involve 
a  decrease  in  the  number  or  capacity  of 
safety/relief  vhlves  that  are  provided  in  the 
system,  nor  does  it  involve  any  change  in 
safety/relief  valve  setpwints,  operability 
requirements,  or  limiting  conditions  for 
operation.  Based  on  these  considerations,  we 
conclude  the  proposed  amendment  will  not 
involve  e  significant  reduction  in  the  margin 
of  safety. 

The  N'RC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  .SO. 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  PubUc  Library, 


Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  N\V, 
Washington,  DC  20037 

NRC  Project  Director  L.  B.  Marsh 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticeiio  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request.  January 
4. 1994 

Description  of  amendment  request: 
The  firoposed  amendment  would 
change  'Technical  Specifications  section 
3.11,  Reactor  Fuel  AssembUes,  by 
removing  inform.ation  concerning  the 
analytical  method  to  determine  average 
planar  linear  heat  generatiori  rate 
(AFLHGR)  and  providing  reference  to 
the  presentation  of  the  information  in 
the  Core  Operating  Limits  Report.  In 
addition,  this  proposed  amendment 
would  change  section  6.7.  Reporting 
Requirements,  by  revising  the  listing  of 
apjjtoved  analytical  methods  for 
developing  the  Core  Operating  Limits 
Report,  and  it  would  revise  the 
Technical  Specification  Bases  for 
section  3.11  concerning  the  calculation 
methodology  for  MCPR  (minimum 
critical  power  ratio).  The  proposed 
change  to  specification  3.11.A  would 
eliminate  the  duphcation  of 
requirements  specified  in  specification 
6. 7. A. 7  and  the  Core  Operating  Limits 
Report  for  establishing  APLHGR  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  will  not  invctlve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  APLHGR  limits  originate  from  and  are 
associated  with  LOCA  jloss-of-coolant 
accident)  analyses.  Standard  exposure 
dependent  APLHGR  limits  are  generated 
from  LOCA  analyses  initiated  from  rated 
power  and  flow  conditions.  For  any 
allowable  off  power  and  off  flow  condition 
the  APLHGR  limit  is  the  smaller  of  the  flow 
dependent  or  power  dependent  limit  These 
limits  are  also  used  in  the  fuel  thermal- 
mechanical  anah-sis  and  transient  analysis. 
Flow  dependent  APLHGR  requirements  will 
continue  to  be  established  based  on  analysii 
and  fuel  type  specific  limits  determined 
using  NRC  approv-ed  methodologies  to  ensure 
that  peak  transient  average  planar  heat 
generation  rate  during  these  events  is  not 
increased  above  the  fuel  design  l)asis  values. 
Power  dependent  APLHGR  limits  will 
continue  to  be  established  based  on  analysis 
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and  fuel  type  specific  limits  determined 
using  NRC  approved  methodologies  to  ensure 
that  peak  transient  average  planar  heat 
generation  rate  during  any  transient  is  not 
increased  ahwve  the  rated  fuel  design  basis 
transient  values.  The  proposed  amendment 
establishes  appropriate  controls  to  ensure 
that  the  .^PLHGR  limits  will  continue  to  be 
determined  and  established  using  NRC 
approved  methodology;  therefore,  this 
amendment  will  not  cause  a  significant 
Increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  for  the 
Monticello  plant. 

The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  proposed  amendment  does  not  involve 
any  modifications  to  plant  equipment  or 
operating  procedures,  nor  will  it  introduce 
any  new  failure  modes.  The  prop>osed 
amendment  ensures  that  cycle  specific 
APLHCR  limits  are  determined  and 
established  using  approved  methodologies 
and  will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

The  proposed  amendment  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  profxjsed  amendment  removes 
duplication  which  exists  in  the  Monticello 
Technical  Specification  for  the  identification 
of  the  approved  analytical  methods  for 
establishing  the  APLHGR  core  operating 
limit  In  addition  the  proposed  amendment 
adds  the  NRC  approved  Siemens'  analytical 
method  for  the  determination  of  APLHGR 
limits  based  on  LOCA/ECCS  [emergency  core 
cooling  system!  analyses.  Inclusion  of  the 
NRC  approved  Siemens'  anaKlical  method 
ensures  proper  coordination  of  the 
methodology  employed  to  establish  the 
APLHGR  limiting  condition  for  op)eration  for 
each  tvpe  of  fuel  as  a  function  of  axial 
location  and  average  planar  exposure. 
APLHGR  limits  will  continue  to  be 
determined  using  NRC  approved 
methodology  as  established  in  sf)ecification 
6.7.A.7.b.  The  established  APLHGR  limits 
will  be  verified  to  be  consistent  v^ith  the 
accident  analysis  contained  in  the  Monticello 
Updated  Safety  Analysis  Report.  The 
proposed  amendment  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lc'cal  Public  Document  Boom 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037 

XFC  Project  Director:  L.  B.  Marsh 


Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306.  Prairie 
Island  .Nuclear  Generating  Plant.  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendments  request: 
September  21,  1992,  as  revised 
December  29, 1992.  and  November  24, 
1993 

Description  of  amendments  requests: 
The  proposed  amendments  would 
change  various  Technical  Specification 
(TS)  sections  and  associated  Bases  for 
surveillance  test  intervals  and  allowed 
outage  times  for  the  engineered  safety 
features  and  reactor  protection  system 
instrumentation  consistent  with  the 
NRC  Staff  position  as  documented  in 
NRC  letters  to  the  Westinghouse  ChvTiers 
Group. 

The  proposed  license  amendment 
request  also  updates  operation  modes  to 
be  consistent  with  Westinghouse 
Standard  Technical  Specification 
operational  modes  and  also  includes 
several  editorial  changes  to  the  Prairie 
Island  TS  that  are  unrelated  to  the 
changes  described  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

;.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  determination  that  the  results  of  the 
proposed  change  are  within  all  acceptable 
criteria  have  been  established  in  the  SERs 
prepared  for  WCAP-10271,  WCAP-10271 
Supplement  1.  VVCAP-10271  Supplement  2 
and  WCAP-10271  Supplement  2,  Revision  1 
issued  by  References  1.  2,  and  5  (of  the 
November  24.  1993.  application). 
Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  acceptable  increase 
in  total  Reactor  Protection  and  Engineered 
Safety  Features  Systems  yearly 
unavailability.  This  increase,  which  is 
primarily  due  to  less  frequent  surveillance, 
results  in  afn]  increase  of  similar  magnitude 
In  the  probability  of  an  Anticipated  Transient 
Without  Scram  (ATWS)  and  in  the 
probability  of  core  melt  resulting  from  an 
ATWS  and  also  results  in  a  small  increase  in 
core  damage  frequency  (CD)  due  to 
Engineered  Safety  Features  unavailability. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  a  significant  reduction 
in  the  probability  of  core  melt  from 
inadvertent  reactor  trips.  This  is  a  result  of 
a  reduction  in  the  number  of  inadvertent 
reactor  trips  (0.5  fewer  inadvertent  reactor 
trips  per  unit  per  year)  occurring  during 
testing  of  Reactor  Protection  System 
instrumentation.  This  reduction  is  primarily 
attributable  to  less  frequent  surveillance. 
The  reduction  in  inadvertent  core  melt 
frequency  is  sufficiently  large  to  counter  the 


increase  in  ATWS  core  melt  probability 
resulting  in  an  overall  reduction  in  total  core 
melt  probability. 

The  values  determined  by  the 
Westinghouse  Owners  Group  and  presented 
in  the  WCAP  for  the  inr jcase  in  core  damage 
frequency  were  verified  by  Brookhaven 
National  Laboratory  (BN'L)  as  part  of  an  audit 
and  sensitivity  analyses  for  the  NRC  Staff. 
Based  on  the  small  value  of  the  increase 
compared  to  the  range  of  uncertainty  in  the 
core  damage  frequency,  the  increase  is 
considered  acceptable. 

The  rJianges  of  an  editorial  nature, 
including  the  change  to  Standard  Technical 
Specification  format  for  the  instrumentation 
Technical  Specifications  and  mode 
definitions,  have  no  impact  on  the  severity  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  result  in  an 
increase  in  the  severity  or  consequences  of  an 
accident  previously  evaluated. 
Implementation  of  the  profxised  changes 
affects  the  probability  of  failure  of  the 
Reactor  Protection  System  and  Engineered 
Safety  Features  but  does  not  alter  the  manner 
in  which  protection  is  afforded  nor  the 
manner  in  which  limiting  criteria  are 
established. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  do  not  involve 
hardware  changes  and  do  not  result  in  a 
change  in  the  manner  in  which  the  Reactor 
Protection  System  and  Engineered  Safety 
Features  provide  plant  protection.  No  change 
is  being  made  which  alters  th(>  functioning  of 
the  Reactor  Protection  System  or  Engineered 
Safety  Features.  Rather  the  likelihood  or 
probability  of  the  Reactor  Protection  System 
or  Engineered  Safety  Features  functioning 
profwrly  is  affected  as  described  above. 
Therefore  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  changes  of  an  editorial  nature, 
including  the  change  to  Standard  Technical 
Specification  format  for  the  instrumentation 
Technical  Specifications  and  mode 
definitions  does  not  create  the  possibilitv  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  setpoints  or  limiting  conditions  for 
operation  are  determined.  The  impact  of 
reduced  testing  other  than  as  addressed 
above  is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (e.g.,  drift) 
may  act.  Experience  has  shown  that  the 
initial  uncertainty  assumptions  are  valid  for 
reduced  testing. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  improvement 
in  safety  by: 

a.  Less  frequent  testing  will  result  in  less 
inadvertent  reactor  trips  and  actuation  of 
Engineered  Safety  Features  components. 
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b.  Higher  quality  repairs  leading  to 
improved  equipment  reliability  due  to  longer 
repair  times. 

c.  Improvements  in  the  effectiveness  of  the 
operating  staff  in  monitoring  and  controlling 
plant  operation.  This  is  due  to  less  frequent 
distraction  of  the  operator  and  shift 
supervisor  to  attend  to  instrumentation 
testing. 

The  changes  of  an  editorial  nature, 
including  the  change  to  Standard  Technical 
Specification  format  for  the  instrumentation 
Technical  Specifications  and  mode 
definitions  |do|  not  lead  to  a  reduction  in  any 
margin  of  safety. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Librar>'. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street,  N\V,  Washington,  DC 
20037 

NEC  Project  Director:  L.  B.  Marsh 

Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station,Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  28,  1903 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  would  revise 
the  sur\eillance  test  frequency  from 
monthly  to  quarterly  for  several  channel 
functional  tests  for  Reactor  Protective 
System  and  Engineered  Safety  Feature 
Instrumentation  and  Controls  based  on 
Generic  Letter  93-05, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve 
significant  hazards  considerations  because 
operation  of  Fort  Calhoun  Station  Unit  (PCS) 
No.  1  in  accordance  with  this  change  would 
not; 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Increasing  the  surveillance  test  interval 
(STI)  from  monthly  to  quarterly  for  the 
Reactor  Protective  System  (RPS)  and 
Engineered  Safety  Features  Actuation  System 
(ESFAS)  instrumentation  has  two  principal 
effects  with  opposing  impacts  on  core  melt 
risk.  The  first  impact  is  a  slight  increase  in 
core  melt  frequency  that  results  from  the 
increased  unavailability  of  the 
instrumentation  in  question.  The 
unavailability  of  the  tested  instrumentation 
components  is  translated  to  result  in  a  failure 
of  the  reactor  to  trip,  an  Anticipated 
Transient  Without  Scram  (ATWS).  or  a 
failure  of  the  appropriate  engineered  safety 
features  to  actuate  when  required.  The 
opposing  impact  on  core  melt  risk  is  the 
corresponding  reduction  in  core  melt 


frequency  that  would  result  due  to  the 
reduced  exposure  of  the  plant  to  test-induced 
transients.  This  results  in  a  net  decrease  in 
core  melt  frequency  of  approximately 
4.1x10 «  per  year. 

Representative  fault  tree  models  were 
developed  for  PCS  and  the  corresponding 
changes  in  core  melt  frequency  were 
quantified  in  evaluations  CEN-327-A  and 
CEN-327-A.  Supplement  1.  The  NRG  issued 
a  Safety  Evaluation  Report  (SER)  which 
found  that  these  evaluations  were  acceptable 
for  justifying  the  extensions  in  the  STls  for 
the  RPS  and  ESFAS  from  30  days  to  90  days 
and  that  the  RPS  unavailabilities  resulting 
from  extending  the  STIs  were  not  considered 
to  be  significant.  Estimates  of  the  reduction 
in  scram  frequency  from  the  reduction  in 
test-induced  scrams  and  the  corresponding 
reduction  in  core  melt  frequency  were  found 
acceptable.  STIs  of  90  days  were  found  to 
result  in  a  net  reduction  in  core  melt  risk. 

A  plant  specific  calculation/ setpoint  drift 
analysis  was  conducted,  as  required  by  the 
NRG  SER,  that  analyzed  the  effect  on 
instrument  drift  of  extending  the  RPS  and 
ESF  instrumentation  and  controls  functional 
STI  from  monthly  to  quarterly.  The  results 
demonstrated  that  the  observed  changes  in 
instrument  uncertainties  for  the  extended  STI 
do  not  exceed  the  current  30-day  setpoint 
assumptions.  Therefore,  it  is  unnecessary  to 
change  any  setpoints  to  accommodate  the 
proposed  extended  STI. 

Operation  of  the  facility  in  accordance 
with  this  proposed  change,  therefore,  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  any 
changes  in  equipment  and  will  not  alter  the 
manner  in.  which  the  plant  will  be  operated 
RPS  and  ESF.\S  setpoints  will  not  be 
changed  as  the  instrument  uncertainties 
resulting  from  the  proposed  STI  (calculated 
using  actual  plant  data)  are  less  than  the 
instrument  uncertainties  assumed  for  30 
days.  Thus,  this  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  are  no  changes  to  the  equipment  or 
plant  operations.  RPS  and  ESFAS  setjxiints 
will  not  be  changed  as  the  instrument 
uncertainties  resulting  from  the  proposed  STI 
(calculated  using  actual  plant  data)  are  less 
that  the  instrument  uncertainties  assumed  for 
30  days. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  improvement 
in  plant  safety  due  to  the  fact  that  reduced 
testing  intervals  will  result  in  fewer 
inadvertent  reactor  trips  and  less  frequent 
actuation  of  ESF.AS  components.  The 
conclusions  of  the  accident  analyses  in  the 
PCS  Updated  Safety  Analysis  Report  (USAR) 
remain  valid  and  the  safety  limits  continue 
to  be  met.  Thus,  this  proposed  change  does 
not  reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Librai7,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby.  and  MacRae,  1875  Connecticut 
Avenue.  N.W..  Washington,  D.C.  20009- 
5728NRC  Project  Director: 

William  D.  Beckner 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  .\. 
FitzPatrick  Nuclear  Power  Fianl, 
Oswego  County,  New  York 

Date  of  amendment  request: 
December  28.  1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
(TSs)  clarifies  Limiting  Condition  for 
Operation  (LCO)  3.5.D.4.  Amendment 
No.  179  to  the  TS  added  LCO  3.5.D.4  to 
permit  hydrostatic  and  leakage  testing  at 
temperatures  up  to  300°F  without 
requiring  certain  equipment,  including 
the  automatic  depressurization  system 
(ADS),  to  be  operable.  However.  LCO 
3.5.D.4  can  be  mistakenly  interpreted  to 
require  the  ADS  be  operable  at 
temperatures  less  than  212°F.  Requiring 
the  ADS  to  be  operable  during 
hydrostatic  and  leakage  testing  with 
temperatures  below  212^  was  clearly 
not  the  intent  of  Amendment  No.  179. 
The  proposed  change  will  clarify  LCO 
3.5.D.4  to  resolve  this  concern. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  projxised  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  plant  accident  analyses  are  not 
affected  by  the  proposed  Technical 
Sp>ecif)cafion  change.  Prior  to 
implementation  of  Amendment  179, 
hydrostatic  and  leakage  testing  of  the  RCS 
was  performed  with  reactor  coolant 
temperatures  below  212''F  while  the  ADS 
was  inoperable.  Amendment  179  revised  the 
Technical  Specifications  in  anticipation  of 
increased  pressure  temperature  limits 
requiring  hydrostatic  and  leakage  testing  at  or 
above  212°F.  Requiring  the  ADS  to  be 
operable  during  hydrostatic  or  leakage  testing 
with  temperatures  below  212^  was  clearly 


10014 


Federal  Register  /  Vol.  59,  No.  41  /  Wednesday,  March  2.  1994  /  Notices 


not  the  intfint  of  Amendment  179.  The 
change  will  not  increase  the  probability  or 
consequences  of  previously  evaluated 
accidents. 

2.  create  the  possibilih,-  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  change  involves  no 
modifications  to  hardware,  analyses, 
operations  or  procedures.  The  change 
clarifies  LCO  3  5  D  4  to  allow  hydrostatic  and 
ledltage  testing  of  the  RCS  below  SOCF 
without  requiring  the  ADS  to  be  operable. 
The  change  is  adrninistrative  in  nature  since 
if  only  clarifies  the  intent  of  the  Technical 
Specifications  as  agreed  to  with  the  NRC  and 
cannot  create  a  new  or  different  kind  of 
accident. 

3.  invf.'lvp  a  significant  reduction  in  the 
margin  of  s^ifi'ty. 

The  proposfid  change  will  not  affect  any 
plant  safety  margins.  The  existing  plant 
accident  analyses  are  not  affected  by  the 
proposed  change.  This  revision  of  LCO 
3.5.D.4  is  intended  to  clarify  that  the  ADS  is 
not  required  to  be  operable  during 
hydrostatic  or  leakage  testing  of  the  RCS. 
This  position  is  substantiated  by  the  .MRC 
safety  evaluation  for  Amendment  179  which 
acknowledges  that  hydrostatic  and  leakage 
testing  can  not  be  performed  without  making 
the  .\DS  and  other  systems,  inoperable. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50  92(r.)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr,  Charles  M. 
Pratt.  1633  Broadway,  New  York.  New 
York  10019. 

jV7?C  Proffct  Director:  Robert  A.  Capra 

Power  Authonly  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
F  itzPatnr.k  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  amendment  request:  January 
31.1994 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
would  revise  the  limiting  conditions  for 
operation  (LCO),  surveillance 
requirements,  and  Bases  section  for  the 
main  condenser  steam  jet  air  ejectors 
(SJAE).  The  proposed  changes  correcl  a 
tvpographical  error,  clarify  the  modes  of 
operation  during  which  the  S]AE  LCOs 
and  surveillance  requirements  are 
applicable,  revise  the  action  required 
upon  entering  a  SJAE  LCO,  and 
establish  a  threshold  level  below  which 
there  will  be  no  requirement  to  perform 


grab  samples  and  isotopic  analyses  of 
SJAE  effluent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FifzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  projX)sed  amendment  revision 
involves  no  hardware  changes,  no  changes  to 
the  operation  of  any  systems  or  corapxinents 
and  no  changes  to  structures.  The  changes 
clarify  the  Technical  Specifications  by 
specifying  the  modes  of  operation  during 
which  the  LCOs  and  Surveillance 
Requirements  of  Specification  3.5  are 
applicable.  The  changes  also  include  sp)ecific 
guidance  for  the  operators  to  prevent  or 
minimize  the  release  of  radioactive  gases  to 
the  environment.  These  changes  can  not 
cause  an  increase  in  the  probability  of,  nor 
alter  the  consequences  of,  an  accident 
pre\'iously  evaluated. 

The  establishment  of  a  threshold  below 
which  grab  samples  are  not  required  will 
alter  procedures  by  allowing  S)AE  operation 
without  grab  samples  to  determine  effluent 
content  at  low  levels  of  radioactivity  (i.e., 
less  than  5,000  micro  Ciysec).  This  will  not 
affect  the  monitoring  system's  ability  to 
detect,  alarm,  and  isolate  the  offgas  system  if 
the  concentration  of  radioactive  material  in 
the  effluence  reaches  the  appropriate 
sefpoint. 

The  surveillance  requirement  for  taking  a 
grab  sample  after  a  greater  than  50%  increase 
in  release  rate  is  intended  to  assist  operators 
in  determining  if  there  is  any  increase  in  fuel 
failure  during  steady  state  operations.  This 
would  assure  that  routine  operational  limits 
are  maintained.  The  grab  samples  do  not 
provide  any  automatic  protective  function 
(e.g..  MSIV  [main  steam  isolation  valve)  or 
Offgas  System  isolation)  for  mitigating  an 
accident  but  provide  radionuclide 
concentration  data. 

The  performance  of  SJAE  effluent  grab 
samples  is  not  cjediled  towards  detecting  nor 
mitigating  any  design  basis  accidents  since 
spontaneous  JFuel  failure  is  not  a  FSAR  IFinal 
.Safety  .Analysis  Report)  accident  initiator  but 
a  consequence  of  an  accident.  Therefore,  the 
use  of  a  5,000  micro  Ci/sec  threshold,  which 
is  approximately  1%  of  the  trip  setpoint, 
would  not  alter  the  consequences  or 
prthabilities  of  established  accident 
scenarios. 

2.  cn^te  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  provide  improved 
clarity  concerning  applicability  of  the 
specifications  and  specific  guidance  for 
preventing/mitigating  the  release  of 
radioactive  gases  to  the  environment.  The 
proposed  changes  also  provide  guidance  for 


limiting  the  number  of  unnecessary  grab 
samples. 

These  changes  do  not  affect  the  manner  in 
which  the  main  condenser  steam  jet  air 
ejector  is  operated.  The  proposed  changes  to 
the  Technical  Sf)ecifications  reflect  either 
established  plant  practice  (i.e.,  applicable 
modes  or  mitigation  procedures)  or  new 
surveillance  guidelines  to  minimize 
unnecessary  grab  samples.  In  all  cases,  the 
proposed  changes  have  no  affect  on  any 
parameters  which  would  be  considered  or 
used  in  an  accident  analysis  The  changes, 
therefore,  do  not  pose  a  safety  issue  different 
from  those  analyzed  previously  for  the  FSAR. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  to  the  Technical 
Specitlcations  will  not  alter  the  intent  of  the 
surveillance  requirement  to  monitor  for  the 
fX)ssibility  of  fuel  failure.  Considering  the 
difference  between  the  projxwed  threshold 
value  and  the  current  alarm  sefpoint,  a 
reduction  in  grab  samples  during  plant 
operation  with  low  concentrations  of 
radioactivity  in  the  primary  coolant  will  not 
affect  any  plant  safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  January 
31, 1994 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
would  revise  Specification  3.8  to  adopt 
the  Limiting  Conditions  for  Operation 
(LCO)  of  Section  3/1.7.6,  "Sealed  Source 
Contamination,"  as  stated  in  N'LIREG- 
0123,  "Standard  Tt>«iinical 
Specificatior.s  for  General  Electric 
Boiling  Water  Reactors  (BWR^S)"  (STS). 
In  addition,  the  proposed  change 
reformats  Specifications  3.8  and  4.8  to 
make  them  consistent  with  the 
remainder  of  the  FitzPatrick  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFK  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
prtvbability  or  consequences  of  an  accident 
previously  evaluated. 

Adopting  the  ICO  described  in  the  "Sealed 
Source  Contamination"  section  of  NUREO 
0123  (STS)  does  not  increase  the  probability 
or  the  consequences  of  an  accident  or 
malfunction  of  a  safety-related  structure, 
system,  or  component  previously  reviewed  in 
the  FSAR  [Final  Safety  Analysis  Reportl.  The 
profKjsed  changes  do  not  increase  the 
probability  of  causing,  either  directly  or 
indiiectly  an  uncontrolled  release  of 
significant  amounts  of  radiation.  Deleting  10 
CFR  30.71  as  the  basis  for  exempting  sealed 
sources  for  the  leak  testing  requirements 
removes  a  rei:iuirement  that  is  redundant  to 
other  fedr^ral  regulations  requirements.  The 
proposed  changes  to  reformat  Specifications 
3.8  and  4.8  are  administrative  in  nature  and 
do  not  increase  the  probabilit>-  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  create  the  fjossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
pr-jviously  evaluated. 

The  propo^d  changes  do  not  alter  the 
radioactive  materials  controls  established  at 
the  restruied  area  boundaries  and  do  not 
increase  the  amount  of  radioactive  materials 
on  site.  There  are  no  modifications  to  safety 
systems  as  a  result  of  the  proposed  changes. 
Therefore,  the  proposed  changes  do  not 
create  the  pwssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  in  the  FSAR. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

Adopting  the  wording  of  the  STS  regarding 
the  sealed  sources  limiting  conditions  for 
operations  will  not  reduce  the  ability  of  tlie 
operators  to  detect  a  leaking  sealed 
radioactive  source.  Established  radiological 
controls  (i.e.,  handling  techniques  and  good 
health  physics  practices)  implemented 
through  plant  procedures  will  ensure  that  the 
sealed  sfmrces  will  continue  to  be  tested  as 
required  by  the  Technical  Specifications  and 
applicable  regulations.  The  proposed  changes 
do  not  alter  the  radioactive  materials  controls 
established  at  the  restricted  area  boundary 
and  do  not  increase  the  amount  of 
mdioactive  materials  on  site.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  nf  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
i^view.  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Dooiments 


Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway.  New  York.  New 
York  10019. 

NEC  Project  Director:  Robert  A.  Capra 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station. 
Sacramento  County,  California 

Date  of  amendment  request: 
December  9.  1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Rancho  Seco  Permanently 
Defueled  Tt>chnical  Specifications 
(PDTS)  to  iii.plement  and  ensure 
consistency  with  the  revisions  in  10 
CFR  Part  20. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

•A  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  SAR  (Safety  Analysis 
Report)  will  not  be  created,  because  the 
profTOsed  changes  are  editorial  in  nature,  are 
designed  to  implement  the  10  CFR  Part  20 
regulations,  and  have  no  affect  on  any 
accidents  evaluated  in  the  Rancho  Seco 
Defueled  Safety  Analysis  Report  (DSAR),  i.e.. 
the  dropped  fuel  assembly  accident,  the  loss 
of  offsite  power  condition,  or  a  radwaste  tank 
rupture. 

•PA-187  (Projiosed  Amendment)  will  not 
creat»-  the  possibility  of  a  new  or  different 
Vype  of  accident  evaluated  in  the  SAR. 
because  the  changes" are  editorial  in  nature, 
implement  the  new  10  CFR  Part  20  radiation 
protection  regulations,  and  do  not  provide 
any  new  mechanisms  by  which  an  accident 
can  occur. 

•The  prop>oseJ  PDTS  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety,  because  the  District  will  continue 
to  maintain  the  appropriate  radiation 
protection  controls,  through  implementation 
of  the  new  10  CFR  Part  20  regulations,  that 
ar«  necessary  to  ensure  Rancho  Seco 
continues  to  be  ofjerated  safely  from  a 
personnel  radiation  exposure  standpoint 
during  the  Permanently  Defueled  Mode. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  litxnsee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Docujrient  Room 
location:  Central  Library.  Government 
Documents  828  I  Street.  Sacramento. 
Cahfomia  95814. 

Attorney  for  licensee:  Dana  Appling. 
Esquire,  Sacramento  Municipal  Utility 


District,  P.O  Box  15830,  Sacramento, 
California  95852-1830 

NRC  Pro  feet  Director:  Seymour  H. 
Weiss 

Tennessee  Valley  Authority,  Docket  No. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  2, 
Hamilton  County,  Tennessee 

Date  of  amendment  request:  February 
8.  1994  (TS  94-02) 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Operating  License  Condition  2.C.(17)  to 
temporarily  extend  the  sur\'eillance 
interval  for  certain  specified 
instruments  from  the  norma!  18-month 
interval  to  a  maximum  of  28  months  for 
18-month  surveillances  and  4R  months 
for  the  3-year  Containment  fire  iiose 
hydrostatic  surveillance  test  in  order  to 
prevent  exceeding  the  allowable  testing 
frequency  prior  to  the  refueling  outage 
that  has  been  rescheduled  to  start  in 
July  1994. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TV'A  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFK  50  92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
prolwbility  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  temporary  and 
allows  a  one-time  extension  of  specific 
su.i^eillance  requirements  (SRs)  for  Cycle  6  to 
allow  surveillance  testing  to  coincide  with 
the  sixth  refueling  outage.  The  proposed 
surveillance  interval  extension  is  snort  and 
will  not  cause  a  significant  reduction  in 
system  reliability  nor  affect  the  ability  of  the 
systems  to  perform  their  design  function. 
Current  monitoring  of  plant  conditions  and 
continuation  of  the  surveillance  testing 
required  during  normal  plant  operation  will 
continue  to  be  performed  to  ensure 
conformance  with  TS  op>erability 
requirements.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
prot>ability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  pKjssibility  of  a  now  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Extending  the  surveillance  internal  for  the 
p)erformance  of  sp>ecific  testing  will  not  create 
the  possibility  of  any  new  or  different  kind 
of  acxidents.  No  changes  are  required  to  any 
system  configurations,  plant  equipment,  or 
analyses  Therefore,  this  change  will  not 
create  the  pxissibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
prpMously  evaluated. 

3  Involve  a  significant  reduction  in  a 
margin  of  safety. 


Surveillance  interval  extensions  will  not 
Impact  any  plant  safety  analyses  since  the 
assumptions  used  will  remain  unchanged. 
The  safety  limi's  assumed  in  the  accident 
analyses  and  the  design  function  of  the 
equipment  required  to  mitigate  the 
consequences  of  any  postulated  accidents 
will  not  be  changed  since  only  the 
surveillance  test  sntenal  is  being  extended. 
Historical  performance  generally  indicates  a 
high  degree  of  reliability,  and  surveillance 
testing  performed  during  normal  plant 
ofwration  will  continue  to  be  perf.)rmed  to 
verify  proper  performancp  Therefore,  the 
plant  will  be  maintained  within  the  analyzed 
limits,  and  the  proposed  extension  will  not 
significantly  reduce  the  mar;,  r,  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  th.it  the  thret  v.cndards  of  10 
CFR  50  92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Icration:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Ccunsel.  Tennessee  Valley  Authority, 
40 J  West  Summit  Hill  Drive.  ET  llH. 
K-'iOXville,  Tennessee  37902 

\RC  Project  Director:  Frederick  J. 
H  bdon 

T'  ledo  Edison  Company.  Centerior 
S«  mce  Company,  and  The  Cleveland 
EI  metric  Illuminating  Company,  Docket 
N  ).  50-346,  Davis-Besse  Nuclear  Power 
S'ation,  Unit  No.  1.  Ottawa  County, 
Chio 

Date  of  amendment  request: 
December  23.  1992 

Description  of  amendment  request: 
The  proposed  amendment  would  .'evise 
TS  3/4  3.3.5  and  its  Bases  adding  testing 
requirements  for  transfer  switches  used 
to  meet  10  CFR  Part  50.  Appendix  R 
(Fire  Protection)  requirements  and 
specifies  a  new  special  report 
requirement  for  TS  6.9.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below,  indicating  that  the  proposed 
changes  would: 

la  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  none  of  the  proposed 
changes  are  associated  with  the  initiation  of 
any  design  bases  accident.  The  addition  of 
Limiting  Condition  for  Operation  (LCO) 
3.3  3  5  2  and  Surveillance  Requirement  (SR) 
4.3  3  5  2  to  the  Technical  Specifications  will 
r»>quire  each  control  circuit  and  transfer 
switch  that  is  required  for  a  serious  control 
room  or  cable  spreading  room  fire  to  be 
operable  during  Modes  1 .  2  and  3  and  to  be 
verified  at  least  once  per  18  months  as 


capable  of  performing  the  intended  function. 
.New  Action  b  will  require  restoration  of  an 
inoperable  control  circuit  or  transfer  switch 
(required  for  a  serious  control  room  or  cable 
spreading  room  fire)  within  30  days  or  a 
Special  Report  submitted  to  'he  NRC 
pursuant  to  Specification  6.9.2  within  the 
next  30  days.  Surveillance  testing  procedures 
will  be  prepared,  reviewed  and  approved  in 
accordance  with  Technical  Specification  (TS) 
6  5  3,  Technical  Review  and  Control,  which 
will  ensure  an  unreviewed  saff-rj'  question  is 
not  created.  To  support  the  a^idition  of  the 
new  LCO,  Action  and  SR.  the  »jxisting  LCO, 
Action  and  SR  are  proposed  to  be 
administratively  re-numbered  or  re-lettered. 
The  new  Special  Report  requiri»ment  is 
proposed  to  be  administrative  y  added  to  TS 
6.9.2. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  equipment,  accident 
conditions,  or  assumptions  are  affected 
which  could  lead  to  significant  increases  in 
radiological  consequences.  The  addition  of 
LCO  3.3.3  5  2  and  SR  4.3.3.5.2  to  the 
Technical  Specifications  will  require  each 
control  circuit  and  transfer  switch  that  is 
required  for  a  serious  control  room  or  cable 
spreading  room  fire  to  be  operable  during 
Modes  1 ,  2  and  3  and  to  tie  verified  at  least 
once  per  18  months  as  capable  of  performing 
the  intended  function.  New  Action  b  will 
require  restoration  of  an  inoperable  control 
circuit  or  transfer  switch  (required  for  a 
serious  control  room  or  cable  spreading  room 
fire)  within  30  days  or  a  Special  Report 
submitted  to  the  NRC  pursuant  to 
Specification  6.9.2  within  the  next  30  days. 
Surveillance  testing  procedures  will  be 
prepared,  reviewed  and  approved  in 
accordance  with  Technical  Specification  (TS) 
6.5.3,  which  will  ensure  an  unreviewed 
safety  question  is  not  created.  To  supp)ort  the 
addition  of  a  new  LCO.  Action  and  SR,  the 
existing  LCO,  Action  and  SR  are  proposed  to 
be  administratively  re-numbered  or  re- 
lettered.  The  new  Special  Report  requirement 
is  profHJsed  to  be  administrativelv  added  to 
TS  6.9.2. 

2a.  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  new  accident  initiators 
are  introduced  by  the  proposed  changes.  The 
addition  of  LCO  3.3.3.5.2  and  SR  4.3.3.5.2  to 
the  Technical  Specifications  will  require 
each  control  circuit  and  transfer  switch  that 
is  required  for  a  serious  control  room  or  cable 
spreading  room  fire  to  be  operable  during 
.Modes  1.  2  and  3  and  to  be  verified  at  least 
once  per  18  months  as  capable  of  performing 
the  intended  function.  New  Action  b  will 
require  restoration  of  an  inoperable  control 
circuit  or  transfer  switch  (required  for  a 
serious  control  room  or  cable  spreading  room 
fire)  within  30  days  or  a  Special  Report 
submitted  to  the  NRC  pursuant  to 
Specification  6.9.2  within  the  next  30  days. 
Surveillance  testing  procedures  will  be 
prepared,  reviewed  and  approved  in 
accordance  with  TS  6.5.3.  which  will  ensure 
an  unreviewed  safety  question  is  not  created. 
To  support  the  addition  of  the  new  LCO, 
Action  and  SR,  the  existing  LCO.  Action  and 
SR  are  proposed  to  be  administratively  re- 
numbered or  re-lettered.  The  new  Special 


Report  requirement  is  proposed  to  be 
adminisli-atively  added  to  TS  6  9.2. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  different 
accident  initiators  are  introduced  by  the 
proposed  changes.  The  addition  of  LCO 
3.3.3.5.2  and  SR  4.3.3.5.2  to  the  Technical 
Specifications  will  require  each  control 
circuit  and  transfer  switch  that  is  required  for 
a  serious  control  room  or  cable  spreading 
nx)m  fire  to  be  operable  during  .Modes  1 .  2. 
and  3  and  to  be  verified  at  least  once  per  18 
months  as  capable  of  pierforming  the 
intended  function.  New  Action  b  will  require 
restoration  of  an  inoperable  control  circuit  or 
transfer  switch  (required  for  a  serious  control 
room  or  cable  spreading  room  fire)  within  30 
days  or  a  Special  Report  submitted  to  the 
NRC  pursuant  to  Specification  6.9.2  within 
the  next  30  days.  Surveillance  testing 
procedures  will  be  prepared,  reviewed  and 
approved  in  accordance  with  TS  6  5.3.  which 
will  ensure  an  unreviewed  safety  question  is 
not  created.  To  supfKJrt  the  addition  of  the 
new  LCO.  Action  and  SR.  the  existing  LCO, 
Action  and  SR  are  proposed  to  be 
administratively  re-numbered  or  re-lattered. 
The  new  Sjjecial  Report  requirement  is 
proposed  to  be  administratively  added  to  TS 
6.92. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  these  are  not  new 
or  significant  changes  to  the  initial 
conditions  contributing  to  accident  severity 
or  consequences,  therefore,  there  are  no 
significant  reductions  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  N.VV.. 
Washington,  DC  20037 

iVRC  Project  Director:  John  N.  Hannon 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  amendment  request: 
September  24,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  to  extend  the 
reporting  period  of  the  Semiannual 
Radioactive  Effluent  Release  Report 
from  semiannually  to  annually. 
Additionally,  the  report  submission  date 
would  change  from  60  days  after 
January  1  and  July  1  of  each  year  to 
before  May  1  of  each  year.  The  changes 
to  the  reporting  period  and  report  date 
are  being  made  to  implement  the  August 
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31,  19Q2,  amendment  to  10  CFR  50.36a. 
The  affev-ited  Technical  Specifications 
Sections  are  1.18.  3.11.1.4.  3.11.2.6. 
6.9.1.7,  6.14c,  and  the  Index. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  propwsed  changes  do  not  involve  a 
significant  hazards  consideration  because 
operation  of  Callaway  Plant  with  these 
changes  would  not: 

(1 )  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  propKJsed  changes  do  not  affect 
accident  initiators  or  assumptions.  The 
radiological  consequences  of  any  accident 
previously  evaluated  remain  unchanged. 

(2)Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

These  changes  do  not  impact  any 
administrative  controls  nor  do  they  involve 
physical  alterations  to  the  plant  with  respect 
to  radioactive  effluent.  There  is  no  new  type 
of  accident  or  malfunction  created  and  the 
method  and  manner  of  plant  operation  will 
not  change. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  remains  unaffected 
since  no  design  change  is  made  and  plant 
operation  remains  the  same.  The  proposed 
changes  do  not  affect  any  safety  limits  or 
boundary  or  system  p>erformance. 

As  discussed  above,  the  proposed  changes 
are  strictly  administrative  in  nature  and  have 
no  affetct  on  plant  operations.  They  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  or  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated.  These  changes  do 
not  result  in  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  it  has  been 
determined  that  the  proposed  changes  do  not 
involve  a  significant  hazards  consideration. 

Tlie  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detenr.ine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location :  CaWaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw,  Pittman.  Potts  & 
Trowbiidge.  2300  N  Street.  N.W., 
Washington,  DC  20037. 

NBC  Project  Director.  John  N.  Hannon 


Union  Electric  Company.  Docket  No. 
50-483.  Callaway  Plant," Unit  1. 
Callaway  Cx)unty,  Missouri 

Date  of  amendment  request:  October 
6. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  Section  3.8.3. 
Electrical  Power  Systems  -  Onsite  Power 
Distribution,  to  make  the  limiting 
conditions  for  operation  for  four 
emergency  busses  (NG05E,  NG06E. 
NG07.  and  NGOa)  consistent  with  other 
technical  specifications.  The  proposed 
revision  would  make  the  allowed  outage 
time  (AOT)  for  any  of  these  emergency 
busses  72  hours.  This  is  equivalent  to 
the  AOT  for  one  train  of  the  ESW  per 
Technical  Specification  3.7.4  and 
equivalent  to  the  AOT  for  one  train  of 
the  UHS  cooling  tower  per  Technical 
Specification  3.7.5. 

This  amendment  request  also 
proposes  an  editorial  change  by 
removing  the  number  sign  (i)  before 
each  electrical  bus.  batten,',  and  battery 
charger  listed  in  Technical 
Specifications  Section  3.8.3  in  order  to 
clarify  the  specifications  and  make  the 
nomenclature  consistent  with  other 
sections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the  • 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  p)ropo8ed  changes  do  not  involve  a 
significant  hazards  consideration  because 
operation  of  the  Callaway  Plant  with  these 
changes  would  not: 

(l)Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  implementation  of  the  proposed 
technical  sptecification  changes  does  not 
involve  any  modifications  to  the  physical 
plant  Even  though  the  MCCs  themselves  will 
have  an  allowed  outage  time  of  72  hours 
Instead  of  8  hours,  the  operability 
requirements  of  the  ESW  system  itself  have 
not  been  lessened.  The  addition  of  LCs  NG07 
and  NG08  to  the  technical  specifications  and 
surveillances  servos  to  clarifv'  the  480-volt 
p>ower  supply  requirements  in  the  technical 
specifications.  The  proposed  changes  do  not 
affect  accident  initiators  or  assumptions.  The 
radiological  consequences  of  any  accident 
previously  evaluated  remain  unchanged. 

(2)Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

As  noted  alxjve,  the  proposed  change 
eliminates  inconsistent  requirements  from 
the  technical  specifications,  but  overall  does 
not  lessen  the  requirements  on  ESW  system 
ofjerability  imposed  by  the  technical 
specifications.  The  implementation  of  the 
proposed  technical  sf>ecificafion  changes  do 
not  involve  any  modifications  to  the  physical 
plant  or  any  significant  change  to  the 


methods  of  operation  of  plant  systems.  The 
proposed  changes  do  not  create  any  new 
accident  initiators. 

(3)Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  requirements  of  Technical 
Specification  3.7.4,  Plant  Systems  •  Essential 
Service  Water  System,  provide  sjjecific 
limiting  conditions  for  operation  applicable 
to  the  ESW  System.  In  accordance  with  the 
definition  of  operability  contained  in  the 
technical  specifications,  the  ofjerability  of  the 
ESW  MCCs  has  always  been  included  within 
these  requirements.  The  existing  technical 
specification  requirements  for  onsite  AC. 
power  distribution  systems  are  intended  to 
assure  the  availability  of  A.C  power  sources 
supplying  multiple  safety  systems.  The 
NG05E  and  NG06E  MCCs  identified  by  this 
proposed  change  provide  jxiwer  for  a  single 
safety  system  (ESW)  and  associated 
equipment.  The  use  of  the  72  hour  limit  for 
the  ESW  MCCs  is  consistent  with  the 
requirements  of  Regulatory  Guide  1.93. 
"Availability  of  Electrical  Power  Sources" 
and  has  an  insignificant  impact  on  the 
Callaway  Probabilistic  Risk  Analysis.  IjCs 
NG07  and  NG08  also  only  provide  power  for 
a  single  safety  system  (ESW|  and  associated 
equipment  (IJHS  cooling  tower)  Since  the 
technical  specification  requirements  relative 
to  the  ESW  system  opierability  are  not 
lessened  by  this  change,  there  will  t)e  no 
reduction  in  the  margin  of  safety  as  defined 
in  the  basis  for  the  technical  spiecifications. 

.\s  discussed,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
protwbility  or  consequences  of  an  accident 
previously  evaluated  or  create  the  possibility 
of  a  new  or  different  k^nd  of  accident  from 
any  previously  evaluated.  These  changes  do 
not  result  in  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  it  has  been 
determined  that  the  proposed  changes  do  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Callaway  County  Public 
Library.  710  Couri  Street.  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037. 

NBC  Project  Director.  John  N.  Hannon 

Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request:  February 
1,  1994 

Description  of  amendmant  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specifications  (TS)  by 
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removing  the  review  of  the  Emergency 
Plan  and  its  implementing  procedures 
from  the  list  of  responsibilities  of  the 
Plant  Operations  Review  Committee 
(PORC).  Guidance  for  this  change  was 
provided  in  Generic  Letter  93-07, 
"Modification  of  the  Technical 
Specification  Administrative  Control 
Requirements  for  Emergency  and 
Security  Plans,"  dated  December  28. 
1993.  Several  other  administrative  TS 
changes  are  proposed  including 
removing  specific  titles  from  the  list  of 
PORC  members  in  TS  6. 5. a. 2  and 
deleting  TS  6.5.b  which  describes  the 
Corporate  Support  Staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  prttposed  changes  were  revised  in 
accordance  with  the  provision  of  10  CFR 
50.92  to  show  no  sigaificant  hazards  exist. 
The  proposed  changes  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  likelihood  that  an  accident  will  occur 
Is  neither  Increased  or  decreased  by  these  TS 
changes.  These  TS  changes  will  not  impiact 
the  function  or  method  of  operation  of  plant 
equipment.  Thus,  there  is  not  a  significant 
Increase  in  the  probability  of  a  previously 
analyzed  accident  due  to  these  changes.  No 
systems,  equipment,  or  compKinents  are 
affected  by  the  proposed  changes.  Thus,  the 
consequences  of  the  malfunction  of 
equipment  important  to  safety  previously 
evaluated  in  the  Updated  Safety  Analysis 
Report  (USAR)  are  not  increased  by  these 
changes. 

The  proposed  changes  are  administrative 
in  nature  and,  therefore,  have  no  impact  on 
accident  initiators  or  plant  equipment,  and 
thus,  do  not  affect  the  probabilities  or 
consequences  of  an  accident. 

2)create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Operation  of  the  facility  in  accordance 
with  the  proposed  TS  changes  would  not 
create  the  piossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve 
changes  to  the  physical  plant  or  operations. 
Since  these  administrative  changes  do  not 
contribute  to  accident  initiation,  they  do  not 
produce  a  new  accident  scenario  or  produce 
a  new  type  of  equipment  malfunction.  Also, 
these  changes  do  not  alter  any  e.xisting 
accident  scenarios;  they  do  not  affect 
equipment  or  its  operation,  and  thus,  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)invo!ve  a  significant  reduction  in  the 
margin  of  safety. 

Operation  of  the  facility  in  accordance 
with  the  proposed  TS  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  do  not  affect  the  plant 
equipment  or  opieration.  The  requirements 


previously  contained  in  the  TS's  that  are 
being  deleted  are  redundant  and  are 
contained  in  other  controlled  documents. 
Safety  limits  and  limiting  safety  system 
settings  are  not  affected  by  these  proposed 
changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison.  Wisconsin  53701- 
1497. 

NEC  Project  Director:  John  N.  Hannon 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
January  10,  1994,  as  supplemented 
February  3,  1994  (Reference  LAR  94-01) 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  change  TS  3/4.3.2,  "Engineered 
Safety  Features  Actuation  System 
Instrumentation,"  and  TS  3/4.6.2.3, 
"Containment  Cooling  System."  TS  3/ 
4.3.2  would  be  revised  to  expand  the 
mode  applicability  to  include  Mode  4 
for  the  high-high  containment  pressure 
signal.  TS  3/4.6.2.3  would  be  revised  to 


clarify  acceptable  containment  fan 
cooling  unit  (CFCU)  configurations  that 
satisfy"  the  safety  analysis  requirements 
and  to  clarify-  the  minimum  required 
component  cooling  water  flow  supplied 
to  the  CFCU  cooling  coils. 

Dote  of  individual  notice  in  Federal 
Register  January  28,  1994  (59  FR  4121) 

Expiration  date  of  individual  notice: 
February  28,  1994 

Local  Public  Document  Boom 
location:  California  Pol>-technic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 
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Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
CliflFs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  11,  1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TSs)  for  both  Units  1  and 
2  by  relocating  the  tables  of  response 
time  limits  for  the  Reactor  Protection 
System  and  the  Engineered  Safety 
Features  Actuation  System  instruments 
from  the  TSs  to  the  Updated  Final 
Safety  Analysis  Report.  These 
amendments  are  a  "line-item"  TSs 
improvement  and  follow  the  guidance 
of  Generic  Letter  93-08.  "Relocation  of 
Technical  Specification  Tables  of 
Insfrum.ent  Response  Time  Limits." 
Date  of  issuance:  February  10,  1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 
Amendment  Mos.:  184  and  161 
Amendment  Nos.:  184  and  161 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22,  1993  (58  FR 
67841)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  10  1994. No  significant 
hazards  consideration  comments 
received;  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units 
1  and  2,  Brunswick  County.  North 
Carolina 

Dates  of  application  for  amendments: 
December  31,  1992,  as  supplemented 
lune  10,  1993,  and  August  23,  1993.  and 
December  8.  1993. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  (1)  revise  the 
definition  of  core  alteratioti  in  section 
1.0,  Definitions,  (2)  clarify  the  TS  3/ 
4.9.3,  Control  Rod  Position,  in  the 
action  statement,  surveillance 
requirements  and  associated  bases,  and 
(3)  revise  the  frequency  for  the  channel 
calibration  of  the  High  Pressure  Core 
Injection  Steam  Line  Tunnel 
Temperature  -  High  instrument. 
Date  of  issuance:  February  8. 1994 
Effective  date:  February  8,  1994 
Amendment  Nos.:  168  and  199 
Amendment  Nos.:  168  and  199 
Facility  Operating  License  Nos.  DPR- 
71  and  bPR-62.  Amendments  revise  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register.  July  7,  1993  (  56  FR  36426), 
and  January  5,  1994  (59  FR  617).  The 
June  10,  1993,  and  August  23. 1993, 
letters  provided  supplemental 
information  and  updated  TS  pages  and 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determinations.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  8,  1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units 
1  and  2,  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
January  4,  1991.  as  supplemented  on 
June  24,  1991,  December  19,  1991.  and 
October  15, 1993. 

Brief  description  of  amendments:  The 
amendments  (a)  replace  the  current  fire 
protection  license  condition  in 

Facilitv  Operating  License  Nos.  DPR- 
71  and  DPR-62  with  the  standard 
license  conditon  in  Generic  Letter  86-10 
and  (b)  change  the  Technical 
Specifications  to  relocate  the  fire 
protection  requirements  to  the  BSEP, 
Units  1  and  2,  Updated  Final  Safety 
Analysis  Report. 
Date  of  issuance:  FehnxaTy  10,  1994 
Effective  date:  February  10,  1994 
Amendment  Nos.:  169  and  200 
Amendment  Nos.:  169  and  200 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  The  amendments 
replace  the  current  fire  protection 
license  condition  in 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  with  the  standard 
license  conditon  in  NRC  Generic  Letter 
86-10,  "Implementation  of  Fire 
Protection  Requirements." 

Date  of  notices  in  Federal  Register 
March  20,  1991  (56  FR  11722)  and 
February  5,  1992  (57  FR  4485)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  10,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  UniveTsiXy  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403- 
3297. 


Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
July  26,  1993 

Brief  description  of  amendment:  The 
amendment  makes  three  specific 
changes  in  the  TS:  (1)  incorporates  the 
auxiliary  feedwater  (AFW)  flow  control 
valve  (FCV)  automatic  opening  feature 
in  periodic  sur\eillance  testing,  and 
clarifies  in  the  AFW  Bases  that  given  the 
FCVs  auto-open  design  feature.  (2) 
deletes  periodic  sur\'eillance  testing  of 
the  auto-closure  feature  for  the  AFW 
motor-driven  pump  recirculation  fine 
valves;  and  (3)  revises  the  general 
description  of  the  AFW  Bases  so  they 
are  more  concise  and  address  directly 
the  basis  of  the  surveillance 
requirements. 

Date  o/ /ssuance;  February  14.  1994 

Effective  date:  February  14. 1994 

Amendment  No.:  42 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1.  1993  (58  FR 
46225)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  14. 1994. No  significant 
hazards  consideration  comments 
received:  No 

Loral  Public  Document  Room  ' 

location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. No  significant 
hazards  consideration  comments 
received;  No  j 

Local  Public  Document  Room  ^ 

location:  Cameron  Village  Regional 
Library',  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County.  Illinois 

Date  of  application  for  amendments: 
November  19.  1993 

Brief  description  of  amendments:  The 
amendment  revises  the  Technical 
Specifications  by  changing  the  reacior 
vessel  low  temperature  overpressure 
protection  setpoint. 
Date  of  issuance:  February  14,  1994 
Effective  date:  Februa.'v  14,  1994 
Amendment  Nos.:  153  and  141 
Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22,  1993  (58  FR 
67842)  The  Commission's  related 
evaluation  of  the  amendments  is 
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contained  in  a  Safety  Evaluation  dated 
February  14.  1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  VVaukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  Couaty,  New  York 

Dctu  of  application  for  amendment: 
August  9.  1991.  as  supplemented  by 
letters  dated  February  12.  1992. 
November  8,  1993,  and  January  25, 
1994.    , 

BrJtif  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  to  delete  the  surveillance 
requirements  and  limiting  operating 
conditions  for  the  independent 
electrical  turbine  overspeed  protection 
system  and  to  extend  the  surveillance 
test  interval  for  the  turbine  stop  and 
control  valves  from  monthly  to  an 
interval  of  not  greater  than  yearly.  Also 
included  is  a  minor  correction  to  a 
typographical  error. 

Date  of  issuance  February  8,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  168 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  16,  1991  (56  PR 
51922)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  8.  1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuirr;  .Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
Movember  4,  1993 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  allow  extended  outage 
time  for  each  train  of  the  control  area 
ventilation  system  to  allow  system 
maintenance  to  improve  system 
reliability.  The  one  time  extension  to  14 
days  (for  each  train,  one  at  a  time)  will 
allow  completion  of  the  maintenance 
activities  while  one  or  both  units  are  on- 
line: otherwise,  it  would  be  necessary  to 
shut  down  both  units  to  complete  the 
maintenance  activities  or  to  divide  the 


maintenance  activities  into  less  than  7- 
day  segments,  which  would  increase 
unavailability  of  the  control  area 
ventilation  system. 
Date  of  issuance:  February  10,  1994 
Effective  date:  February  10, 1994 
Amendment  Nos.:  140  and  122 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  24, 1993  (58  PR 
62155)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  10,  1994.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Axkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
.Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina  Date  of 
application  of  amendments:  November 
11, 1993.  as  supplemented  November 
22, 1993 

Brief  description  of  amendments:  The 
amendments  provide  an  interim 
acceptance  criteria  for  control  rod  drop 
time  on  Oconee,  Unit  1. 
Date  of  Issuance:  February  9,  1994 
Effective  date:  February  9,  1994 
Amendment  Nos.:  205,  205,  and  202 
Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  29,  1993  (58  PR 
62689)  The  November  22, 1993,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  November 
11. 1993,  application  and  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  9, 
1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2. 
Shippingport,  Pennsylvania 

Dote  of  application  for  amendments: 
June  14, 1990,  as  supplemented 
November  17,  1993 

Brief  description  of  amendments: 
These  amendments  revise  the  Electrical 
Power  System  Shutdown,  the  AC 


Distribution  -  Shutdown,  and  the  DC 
Distribution  -  Shutdown  Specifications 
to  more  closely  resemble  the  wording 
contained  in  Lhe  Standard  Technicflf 
Specifications.  The  November  17.  1993, 
supplement  changed  existing 
terminology  used  to  designate  two 
emergency  busses  in  Unit  No.  1  and  two 
DC  busses  in  Unit  2  to  standard 
nomenclature. 
Uafeo/ issuance.  February  7,  1994 
Effective  date:  February  7,  1994 
Amendment  Nos.:  180  and  60 
Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  19,  1990  (55  FR 
38601)  The  November  17, 1993,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  7.  1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  and  Light  f^mpanv. 
Docket  No.  50-335,  St.  Lucie  Plant,  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
August  23,  1993 

Brief  description  of  amendment:  This 
amendment  will  delete  the  option  of 
using  a  movable  incore  deteclor  to 
determine  Incore  Instrumentation 
System  operability  from  the  provisions 
of  Technical  Specification  3.3.3.2. 

Date  of  issuance:  February  8, 1994 

Date  of  issuance:  Februarv  »,  1994 

Effective  date:  February  8,  1994 

Amendment  No.:  64 

Facility  Operating  License  No.  DPR- 
67:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  13,  1993  (58  FR 
52985)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  8,  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  applications  for  amendment: 
May  26  and  December  2,  1993 

Brief  description  of  amendment:  The 
amendment  revises  the  TMl-1  Technical 


Federal  RegMter  /  Vol.  59.  No.  41  /  Wednesday,  March  2.  1994  /  Notices 


10021 


Specifications  to  correct  the  definition 
of  flood  stage.  The  amendment  also 
revises  the  TMl-1  Technical 
Specifications  to  remove  the  limiting 
conditions  for  operation  and 
surveillance  requirements  for  the 
Chlorine  Detection  Systems.  Because 
this  bridge  was  underwater  during  the 
1972  flooding,  the  reference  datum 
point  location  will  be  specified  as  the 
Susquehanna  River  Gage  at  Harrisburg. 
TMl-1  removed  the  gaseous  chlorine 
system  for  the  Circulating  Water  and 
River  Water  Systems. 
Date  of  issuance:  February  10.  1994 
Effective  date:  As  of  its  date  of 
issuance. 
Amendment  No.:  182 
Facility  Operating  License  So.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10. 1993  (58  FR 
59750)  and  January  5,  1994  (59  FR 
621).Tbe  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  10. 1994.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Hamsburg, 
Pennsylvania  17105. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
December  16, 1992,  as  supplemented 
December  22, 1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  licenses  to  allow 
the  replacement  of  portions  of  the 
current  Reactor  Protection  System 
instrumentation  vdth  a  digital  signal 
processing  system. 
Date  of  issuance:  February  7,  1994 
Effective  date:  February  7,  1994 
Amendment  Nos.:  175  4  160 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  add  a 
license  condition  to  the  Operating 
Licenses. 

Date  of  initial  notice  in  Federal 
Register  March  3. 1993  (58  FR  12263) 
The  December  22, 1993,  letter  provided 
clarifying  information  which  did  not 
change  the  stafTs  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  7, 1994.  No  significant  hazards 
consideration  comments  received:  No. 


Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
)oseph.  Michigan  49085. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  SUtion,  L'nil  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
August  4. 1993 

Brief  description  of  amendment:  The 
amendment  incorporates  an  additional 
Emergency  Diesel  Generator 
Surveillance  Requirement,  4.fl.l.l.2.C8, 
items  a,  b,  and  c,  to  the  Technical 
SpecificaUon  Section  3/4.8.  "Electrical 
Power  Systems."  The  change  requires 
starting  the  EDG.  with  ofTsite  power 
available,  as  a  resuh  of  a  Safety  Injection 
Actuation  Signal. 
Date  of  issuance:  February  14, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 
Amendment  No.:  171 
Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22, 1993  (58  FR 
67852)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  14, 1994.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Learrung  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388, 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
August  19, 1992.  as  supplemented  by 
letters  dated  May  18  and  October  7, 
1993 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  revise  the  logic  which 
controls  the  automatic  transfer  of  the 
High  Pressure  Coolant  Injection  pump 
suction  source  on  high  suppression  pool 

level. 

Date  of  issuance:  February  9, 1994 

Effective  date:  February  9, 1994 

Amendment  No.:  101 

Facility  Operating  License  No.  NPF- 
22.  This  amendment  revised  the 
Technical  Sp)eafications. 

Date  of  initial  notice  in  FederaJ 
Register  September  16. 1992  (57  FR 
42778)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 


February  9, 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
Na  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
August  27.  1993,  supplemented  by  letter 
dated  November  17,  1993 

Brief  description  of  anwndment:  The 
amendment  allows  an  expanded 
operating  domain  for  the  Liruerick 
Generating  Station  (LGS),  Unit  1. 
resulting  from  the  implementation  of 
the  Average  Power  Range  Monitor  -  Rod 
Block  Monitor  Technical  Specifications/ 
Maximum  Extended  Load  Line  Limit 
Analysis. 

Date  of  issuance:  February  10.  1994 

Effectiw  date:  February  10.  1994 

Amendment  No.  66 

Facility  Operating  License  No.  NPF- 
39.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  13.  1993  (58  FR 
52992)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  10. 1994.  No  significant 
hazards  consideration  comments 
received: 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electric  Company.  Docket 
No.  50-352.  Limerick  Generating 
Station.  Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
November  30, 1993 

Brief  description  of  amendment:  This 
amendment  changes  the  Appendix  A 
technical  specifications  by  allowing  the 
third  Type  A  Containment  Integrated 
Leakage  Rate  Test  in  the  first  10-year 
service  period  to  be  conducted  at  Refuel 

6. 

Date  of  issuance:  February  16,  1994 

Effectrve  date:  February  16,  1994 

Amendment  No.  67 

Facility  Operating  License  No.  NPF- 
39.  The  amendment  revised  the 
Technical  Speafication. 

Date  of  initial  noUce  in  Federal 
Register  December  22. 1993  (58  KR 
67858)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  16,  1994.No  significant 
hazards  consideration  comments 
received:  No 
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Loco}  Public  Document  Room 
location:  Pottstown  Public  Librar>'.  500 
High  Street,  Pottstown,  Pennsylvania 
19464 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Dote  of  application  for  amendments: 
November  30,  1993 

Brief  description  of  amendments: 
These  amendments  decrease  the  test 
frequenc>-  of  the  drywell-to-suppression 
chamber  bypass  leak  test  to  coincide 
with  the  primary  Containment 
Integrated  Leak  Rate  Test  interval  and 
require  an  additional  test  to  measure  the 
vacuum  breaker  leakage  area  for  those 
outages  for  which  the  drywell-to- 
suppression  chamber  bypass  test  is  not 
scheduled. 

Ehte  of  issuance:  February  17.  1994 
Effective  date:  February  17,  1994 
Amendment  Sos  68  and  31 
Facility  Operating  License  Nos.  NfPF- 
39  and  NTF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  5.  1994  (59  FR  626) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  17.  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location  PonstowT.  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitTpatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
September  28,  1992 

Bnef  description  of  amendment:  The 
amendment  revises  the  fiow 
requirement  for  the  Core  Spray  (CS) 
pumps  and  the  associated  Ba.ses.  The 
change  reduces  the  CS  pump  minimum 
flow  acceptance  criteria  by  10%  and 
addresses  an  inconsistency  between  the 
system  leakage  rates  in  the  Updated 
Final  Safety  Analysis  Report  and  the 
Technical  Specifications  (TS). 
Specifically,  the  surveillance  testing 
required  by  the  TS  is  intended  to  verif>' 
the  capability  of  a  core  spray  pump  to 
deliver  acceptable  flow  to  the  core.  The 
new  CS  pump  mi.Timum  flow 
acceptance  criteria  now  accounts  for 
system  leakage  that  is  not  delivered  to 
the  core. 

Date  of  issuance:  Febniar^'  8,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  204 
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Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initio]  notice  in  Federal 
Register  December  9,  1992  (57  FR 
58250)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  8,  1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3.  San  Diego  County, 
California 

Dofe  of  application  for  amendments: 
April  7.  1992 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specifications  Tables  3.3-3.  3.3-4.  3.3-5. 
and  4.3-2,  which  provide  the 
requirements  for  the  Engineered  Safety 
Features  Actuation  System  (ESFAS) 
instrumentation.  This  Technical 
Specification  change  wall  clarify  that  a 
Manual  Safety  Injection  Actuation 
Signal  does  not  actuate  a  Containment 
Cooling  Actuation  Signal.  This  is  an 
editorial  change  to  make  the  Technical 
Specifications  consistent  with  plant 
design. 
Date  of  issuance:  February  4,  1994 
Effective  date:  February  4.  1994 
Amendment  Nos.:  110  and  99 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  June  10.  1992  (57  FR  24679) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  4.  1994. No 
significant  hazards  consideration 
com.menls  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
Cahfomia,  P.  O.  Box  19557.  Irvine. 
California  92713 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  10,  1993;  amended  January  31 
1994  (TS  93-02) 

Brief  description  of  amendment;:  The 
amendments  add  a  reference  to  the  test 
requirements  of  10  CFR  50.  Appendix  J. 
"Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooled  Power 
Reactors"  to  the  technical  specifications 
at  various  locations,  and  remove  the 


corresponding  detailed  test 
requirements  and  acceptance  criteria. 
Other  containment  system 
specifications  related  to  this  issue  are 
also  removed.  In  addition,  a  change  to 
Table  3.6-2.  "Containment  Isolation 
Valves."  clarifies  the  additional  testing 
requirements  for  the  containment  purge 
valves. 
Dafe  o//ssuonce;  February  10.  1994 
Effective  date:  February  10.  1994 
Amendment  Nos.:  176.  Unit  1  -  167 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Dofe  of  initial  notice  in  Federal 
Register  May  12,  1993  (58  FR  28059) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  Februar>'  10,  1994. No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

The  Cleveland  Electric  Illuminating 
Company,  Cenlerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County. 
Ohio 

Dafe  of  application  for  amendment: 
September  23,  1991 

Brief  description  of  amendment:  This 
amendment  allows  an  alternate  method 
for  verifying  whether  a  control  rod  drive 
pump  is  operating. 

Date  of  issuance:  February  14,  1994 

Effective  date:  February  14,  1994 

Amendment  No.  55 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  November  13,  1991  (56  FR 
57705)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Februar>'  14,  1994.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Perr>'  Public  Library.  3753 
Main  Street.  Perry.  Ohio  44081. 

Virginia  Electric  and  Power  Company. 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  .No.  2,  Louisa  County,  Virginia 

Dofe  of  application  for  amendments: 
December  10,  1993 

Brief  description  of  amendments:  The 
amendments  modif\'  the  surveillance 
frequency  of  the  Auxiliar>'  Feedwater 
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System  pumps  from  monthly  to 
quarterly. 
Date  of  issuance:  February  7,  1994 
Effective  date:  February  7,  1994 
Awcndment  Nof:.:  177  and  158 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register  January  5. 1994  (59  FR631) 
The  Com.mission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  7,  l994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville.  Virginia  22903- 
2498. 

Wisconsin  Public  Service  Corporation, 
Docket  No,  50-305.  Ke\*aunee  Nuclear 
Power  Plant.  Kevk-aunee  County. 
Wisconsin 

Date  of  application  for  amendment: 
February  23,  1993 

Brief  description  of  amendment:  The 
amendment  revises  TS  Section  3.5, 
■Instrumentation  System,"  Table  TS 
3.5-6,  ••Instrumentation  Operating 
Conditions  for  Indication."  and  Table 
TS  4.4-1,  •'Minimum  Frequencies  for 
Checks,  Calibrations  and  Test  of 
Instrument  Channels."  The  amendment 
adds  operability  and  surveillance 
requi.'ements  for  the  reactor  vessel  level 
indication  and  core  exit  thermocouple 
instrumentation  to  satisfy  the 
recommendations  of  Generic  Letter  83- 
37,  "NUREG-0737  Technical 
Specifications."  Similar  additions  are 
made  for  the  wide  range  steam  generator 
level  instrumentation  to  satisfy 
Regulatory  Guide  1.97 
recommendations.  Administrative 
changes  are  also  incorporated  as  part  of 
converting  the  TS  document  to  the 
WordPerfect  software. 

Date  of  issuance:  February  9. 1994 

Effective  date:  February  9,  1994 

Amendment  \'o.:  105 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specification.s. 

Date  of  initial  notice  in  Federal 
Register  July  21. 1993  (58  FE  39061) 
The  Commission's  related  e\aluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  9,  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 


Wisconsin  Public  Service  Corporation. 
Docket  Na  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment 
November  16,  1993,  as  supplemented  on 
December  7,  1993. 

Bnef  description  of  amendment:  The 
amendment  modifies  KNPP  TS  4, 4. a. 7 
by  deleting  the  requirement  that  couples 
the  performance  of  the  T>-pe  A  leakage 
tests  to  the  10-year  insenice  inspection 
program  requirements.  This  change  was 
made  to  refiect  the  partial  exemption 
from  the  requirements  of  10  CFR  50, 
Appendix  ),  Section  EI.D.ala),  which 
was  granted  by  the  NRC  on  February  14. 
1994.  In  addition,  adjninistrative 
changes  to  KNTP  TS  StK.tion  4.4  and  its 
associated  bases  have  been  made. 
Date  of  issuance:  February  17,  1994 
Effective  date  February  17,  1994 
Amendment  No.:  106 
Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22,  1993  (58  FR 
67865)  The  December  7. 1993,  submittal 
provided  additional  clarifving 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  17,  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301  Point 
Beach  Nuclear  Plant.  Unit  Sosi.  1  aod 
2,  Town  of  Two  Creeks  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
March  24, 1993 

Brief  description  of  amendments. 
These  amendments  revised  Technical 
Specifications  (TS)  Section  15.6  to 
update  several  position  titles,  to  modify 
the  composition  and  duties  of  the 
Manager's  Supervisory  Staff  (the  onsite 
review  committee),  and  to  remove  a 
redundant  review  of  the  Facility  Fire 
Protection  Program  implementing 
procedures. 
Date  of  issuance:  January  27.  1994 
Effective  date:  January  27.  1994 
Amendment  Nos.:  146  and  150 
Focilitv  Operating  License  Nos.  DPR- 
24  and  d'pR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  August  18.  1993  (58  FR  43940) 


The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  27,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom  , 

location:  Joseph  P.  Mann  Library.  1516 
Si-xteenth  Street.  Two  Rivers,  Wisconsin 
54241. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request:  May  27, 

1993 

Brief  description  of  amendment:  The 
proposed  changes  would  revise  the 
heatup,  cooldown,  and  cold 
overpressure  mitigation  system  power- 
operated  relief  valve  setpoint  pressure/ 
temperature  limits.  The  revis€>d  limits 
reflect  the  analysis  of  the  most  recently 
withdrawn  surveillance  capsule 
associated  with  the  reactor  vessel 
radiation  surveillance  program  (10  CFR 
50.  Appendix  H).  The  revised  limits 
bound  operation  through  13.6  Effective 
Full  Power  Years  (EFPY). 

Dofe  of  issuance:  February  10, 1994 
Effective  date:  February  10,  1994,  to 
be  implemented  within  30  days  of 
issuance. 
Amendment  No.:  71 
Facility  Operating  License  No.  NTF- 
42:  Araendnaent  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register  July  7.  1993  (58  FR  36449)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  10.  1994.No 
significant  hazards  consideration 
comments  received.  No. Local  Public 
Document  Room  Locations:  Emporia 
State  University.  William  Allen  White 
Library.  1200  Commercial  Street. 
Emporia,  Kansas  66801  end  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621 

Dated  at  Rockvitle,  Maryland,  this  2:}rd  dey 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission 

lack  W.  Roe. 

Director.  Divisio  Director.  Division  ofBeoctor 

Protects  ■  UUtVfV.  Office  of  fskidear  Reoclor 

Regtiiabon 

ICkx:  <»4-4562  Filed  3-1-94;  8:45  am) 
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Management. 
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SUMMARY:  This  gives  notice  of  positions 
pldied  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  ex(  epted  service,  as  required  by 
Civil  Serv  ice  Rule  VI.  Exceptions  from 
t^e  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shern,'  Turpenoff,  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  |anuar\  20.  1994  (59  PR 
3134).  Individual  authorities  established 
or  revoked  under  Schedules  A  and  B 
and  established  under  Schedule  C 
between  December  1  and  December  31, 
1993.  appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  ail  authorities  as  of  June  30. 
1993.  will  aLso  be  published. 

Schedule  A 

The  following  exceptions  were 
established: 

Federal  Deposit  Insurance  Corporation 

Until  June  1.  1996,  all  Liquidation 
Graded,  temporary  field  positions 
concerned  with  the  work  of  liquidating 
the  assets  of  closed  banks  or  savings  and 
loan  institutions,  of  liquidating  loans  to 
banks  or  savings  and  loan  institutions. 
No  new  appointments  may  be  made 
under  this  authority  after  December  31, 
1993.  Effective  December  2.  1993. 

Temporary  positions  located  at  closed 
banks  or  savings  and  loan  institutions 
that  are  concerned  with  liquidating  the 
assets  of  the  institutions,  liquidating 
loans  to  the  institutions,  or  paying  the 
depositors  of  closed  insured 
in.stitutions.  New  appointments  may  be 
made  under  this  authority  only  during 
the  60  days  immediately  following  the 
institution's  closing  date.  Such 
appointments  may  not  exceed  1  year. 
hut  may  be  extended  for  not  to  exceed 
1  additional  year.  Effective  December  2 
1993. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  December 
1993. 

Schedule  C 

Agency  for  International  Development 

Congressional  Liaison  Officer  to  the 
Deputy  Assistant  Administrator,  Bureau 
of  Legislative  Affairs.  Effective 
December  29,  1993. 

Congressional  Liaison  Officer  to  the 
Deputy  Assistant  Administrator,  Bureau 
of  Legislative  Affairs.  Effective 
December  29.  1993. 


Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Fanners  Home 
Administration.  Effective  December  13. 
1993. 

Confidential  Assistant  to  the 
Administrator.  Agricultural  Marketing 
Service.  Effective  December  13.  1993. 

Confidential  Assistant  to  the  Deputy 
Administrator.  Food  and  Nutrition 
Service.  Effective  December  13.  1993. 

Confidential  Assistant  to  the 
Administrator.  Fanners  Home 
Administration.  Effective  December  15. 
1993. 

Department  of  the  Army  (DOD) 

Executive  Assistant  to  the  Secretary  of 
the  Army.  Effective  December  1.  1993. 

Personal  and  Confidential  Assistant  to 
the  Under  Secretary  of  the  Army. 
Effective  December  7.  1993. 

Defense  Fellow  (Public  Affairs)  to  the 
Chief  of  Public  Affairs.  Effective 
Decembers,  1993. 

Department  of  Commerce 

Confidential  Assistant  to  the  A.ssistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
Decembers.  1993. 

Confidential  Assistant  to  the  Deputy 
Executive  Secretary.  Effective  December 
8. 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Technolog>'  and 
Aerospace  Industries.  Effective 
Decembers.  1993. 

Special  Assistant  to  the  Assistant 
Secretar>'  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
December  13.  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Communications  and 
Information.  Effective  December  13. 
1993. 

Special  Assistant  to  the  Director. 
Executive  Secretariat.  Effective 
December  22. 1993. 

Confidential  Assistant  to  the  Deputy 
Director.  Office  of  Public  Affairs. 
Effective  December  30,  1993. 

Department  of  Defense 

Civilian  Executive  Assistant  to  the 
Chairman  of  the  Joint  Chiefs  of  Staff. 
Effective  December  1,  1993. 

Defense  Fellow  to  the  Office  of  the 
Assistant  Secretary  of  Defense 
(Personnel  and  Readiness).  Effective 
December  1,  1993. 

Principal  Director.  Threat  Reduction 
Policy  to  the  Deputy  Assistant  Secretary 
of  Defense  (Threat  Reduction  Policy). 
Effective  December  1,  1993. 

Special  Assistant  to  the  Assistant 
Secretary  of  Defense  (Policy  and  Plans). 
Effective  December  7.  1993. 

International  Counterdrug  Specialist 
to  the  Deputy  Assistant  Secretary  of 


Defen.se  (Drug  Enforcement  Policy  and 
Support).  Effective  December  8.  1993. 

Special  Assistant  to  the  Counsellor  to 
the  Secretary  and  Deputy  Secretary  of 
Defense.  Effective  December  13,  1993. 

Special  Assistant  for  Health  Care 
Policy  to  the  Assistant  Secretary  of 
Defense  for  Legislative  Affairs.  Effective 
December  17,  1993. 

Secretary  to  the  Assistant  Secretary  of 
Defense  (Strategy.  Requirements  and 
Resources).  Effective  December  22 
1993. 

Staff  Specialist  to  the  Special 
Assistant  to  the  Secretary-  of  Defense  for 
Public  Affairs.  Effective  December  22 
1993. 

Personal  and  Confidential  Assistant  to 
the  Deputy  Under  Secretary  of  Defense 
for  Logistics.  Effective  December  30. 
1993. 

Department  of  Education 

Secretary's  Regional  Representative  to 
the  Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs.  Effective  December  1.  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  December  1,  1993. 

Confidential  A.ssistant  to  the  Deputy 
Assistant  Secretary.  Student  Financial 
Assistance  Programs.  Effective 
Decembers,  1993. 

Confidential  Assistant  to  the  Assistant 
Secretary-  for  Legislation  and 
Congressional  Affairs.  Effective 
Decembers.  1993. 

Confidential  Assistant  to  the  Director. 
E.xecutive  Secretariat.  Effective 
December  8.  1993. 

Department  of  Energy 

Staff  Assistant  to  the  Director.  Office 
of  Civihan  Radioactive  Waste 
Management.  Effective  December  8. 
1993. 

Staff  Assistant  to  the  Deputy  Secretary 
of  Energy.  Effective  December's,  1993. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  for  Policy. 
Planning  and  Prograni  Evaluation. 
Effective  December  22,  1993. 

Program  Information  Coordinator  to 
the  Director,  Office  of  Strategic 
Planning.  Effective  December  22,  1993. 

Department  of  Health  and  Human 
Sen'ices 

Special  Assistant  to  the  Director. 
Office  of  Public  Liaison.  Effective 
December  1,  1993. 

Special  Assistant  to  the  Director  of 
Intergovernmental  Affairs.  Effective 
Decembers.  1993. 

Deputy  Director,  Office  of  Public 
Liaison  to  the  Director.  Office  of  Public 
Liaison.  Effective  December  13,  1993. 

Director  of  Communications  to  the 
Deputy  Assistant  Secretary  for  Public 
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Affairs  (Policy  and  Communications). 
Effective  December  15, 1993. 

Executive  Assistant  to  the 
Commissioner.  Social  Security 
Administration.  Effective  December  16, 
1993. 
Department  of  the  Interior 

Special  Assistant  to  the  Diret:tor, 
r.tinerals  Management  Service.  Effective 
Decerr.ber  13,  1993. 

Special  Assistant  to  the  Director. 
Bureau  of  Land  Management.  Effective 
December  14. 1993. 

Department  of  Justice 

Secretary  to  the  United  States 
Attorney,  Western  District  of  New  York. 
Effective  December  1.  1993. 

Secretary  (OA)  to  the  United  States 
.\ttomey,  Western  District  of  Louisiana. 
Effefjtive  December  7,  1993. 

Staff  Assistant  to  the  Director,  Office 
of  Public  Affairs.  Effective  December  8, 

1993. 

Secretary  (OA)  to  the  United  States 
Attorney,  District  of  Massachusetts. 
Effective  December  l.-i,  1993. 

Secretarv'  to  the  United  States 
Attorney.  Northern  District  of  Iowa. 
Effective  December  15,  1993. 

Secretary  to  the  United  States 
.\ttomey.  District  of  New  Mexico. 
Effective  December  15,  1993. 

Staff  Assistant  to  the  Director.  Office 
of  Public  Affairs.  Effective  December  17, 

1993. 

Secretary  (OA)  to  the  United  States 
Attorney,  Eastern  District  of  Wisconsin. 
Effective  December  17. 1993. 

Secretary  (OA)  to  the  United  States 
■Attorney,  Eastern  District  of  Tennessee. 
Effective  December  17, 1993. 

Secretary  (OA)  to  the  United  States 
Attorney,  Sioux  Falls,  South  Dakota. 
Effective  December  17, 1993. 

Secretary  (OA)  to  the  United  States 
Attorney,  Middle  District  of 
Pennsylvania.  Effective  December  17, 

1993. ' 

Special  Assistant  to  the 
Commissioner,  Immigration  and 
Naturalization  Service.  Effective 
Decemlier  30,  1993. 

Department  of  Labor 

Special  As.sistant  to  the  Deputy 
Secretary  of  Labor.  Effective  December 
7, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  few  Policy.  Effective  December 

8,  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
December  13.  1993. 

Staff  AssisUnt  to  the  Deputy  Under 
Secretary  for  International  Labor  Affairs. 
Effective  December  15,  1993. 

Secretary's  Representative,  Boston, 
MA,  to  the  Director,  Office  of 


Intergovernmental  Affairs.  Effective 
December  17,  1993. 

Secretary's  Representative.  Atlanta. 
GA,  to  the  Director.  Offu^e  of 
Intergovernmental  Affairs  Effective 
December  17.  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  December  17,  1993. 

Deputy  Secretary's  Representative  to 
the  Secretary's  Representative,  Boston, 
MA.  Effective  December  17,  1993. 

Special  Assistant  to  the  Assistant 
Secjetary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
December  21.  1993. 

Associate  Director  for  Congressional 
Affairs  to  the  Assistant  Secretar>'  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  December  21.  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  PoUcy.  Effective  December 
30,  1993. 

Special  Assistant  to  the  .Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  Effective  December  30.  1993. 

Department  of  the  Navy  (DOD] 

Staff  Assistant  to  the  Principal  Deputy 
General  Counsel  of  the  Na\7.  Effective 
Decembers.  1993. 

Department  of  State 

Staff  Assistant  to  the  As-sistant 
Secretary,  Bureau  of  Public  Affairs. 
Effective  December  8,  1993. 

Foreign  Affairs  Officer  to  the 
Assistant  Secretary.  Bureau  of  Public 
Affairs.  Effective  December  8.  1993. 

Foreign  Affairs  Officer  to  the  Chief  of 
Protocol.  Effective  December  13.  1993. 

Protocol  Officer  (Ceremonial)  to  the 
Foreign  Affairs  Officer  (Ceremonial), 
effective  December  17, 1993. 

Special  Assistant  to  the  Chief  of 
Protocol.  Effective  December  17.  1993. 

Protocol  Assistant  to  the  Deputy  Chief 
of  Protocol.  Effective  December  17. 
1993. 
Department  of  Transportation 

Congressional  Liaison  Officer  to  the 
Director.  Office  of  Congressional  Affairs. 
Effective  December  9,  1993. 

Special  Assistant  to  the  Deputy 
Administrator,  Maritime 
Administration.  Effective  December  9, 

1993. 

Director  of  Technology  Deplo\-ment  to 
the  Deputy  Secretary  of  transportation. 
Effective  December  22,  1993. 

Department  of  the  Treasury 

Special  Assistant  to  the  Assistant 
Secretary  (Management).  Effective 
December  30,  1993. 

Environmental  Protection  Agency 

Advanced  Program  Advisor  to  the 
Assistant  Administrator  for 


Enforcement.  Effective  December  7, 
1993. 

Special  Counsel  to  the  Deputy 
Administrator  of  the  Environniental 
Protection  Agency.  Effective  December 
7.1993. 

Legal  Advisor  to  the  Assistant 
Administrator  for  Prevention,  Pesticides 
and  Toxic  Substances.  Effective 
December  7, 1993. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  December  8,  1993. 

Special  Assistant  to  the  Associated 
Administrator  for  Regional  Operations 
and  State/Local  Relations.  Effective 
December  13, 1993. 

Federal  Energy  Regulatory  Commission 
Attorney-Adviser  (Public  Utilitjes)  to 
a  Member  of  the  Federal  Energy 
Regulatory  Commission.  Effective 
Decembers,  1993. 

General  Ser\ices  Administrx^ion 

Special  Assistant  to  the  Associate 
.Administrator  for  Administration. 
Effective  December  15,  1993. 

Special  Assistant  to  the  Regional 
Administrator.  Effective  December  15. 
1993. 

National  Aeronautics  and  Space 
Administration 

Legislative  Affairs  .Assistant  to  the 
Special  Assistant  to  the  Associate 
Administrator  for  Legislative  Affairs- 
Effective  December  30,  1993. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
Associate  Director  for  Health.  Effective 
December  17.  1993. 

Office  of  Personnel  Management 

Policy  Analyst  to  the  Director  of 
Policy.  Effec;live  December  8. 1993. 

Securities  and  Exchange  Commission 

Secretary  to  the  Director,  Investment 
Management  Effective  December  8. 
1993. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Secretary  (OA)  to  the  Director. 
Effective  [December  7,  1993. 

US.  International  Trade  Commission 
Staff  Assistant  to  the  Commissioner. 

Effective  December  13, 1993. 
Staff  Assistant  (Economics)  to  the 

Commissioner.  Effective  December  13, 

1993. 

Staff  Assistant  to  the  Commissioner. 
Effecti%'e  December  13,  1993. 

United  States  Information  Agency 
Special  Assistant  to  the  Director, 
Office  of  Research.  Effective  December 
1,  1993. 
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Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CTR  1954-1958  Comp..  P.218. 
Office  of  Personnel  Management. 
Lorraine  A.  Green. 
Deputy- Director. 
IFR  Doc.  94-4595  Filed  3-1-94;  8:45  ami 

BILUNO  COO€  t32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J. 
Lane (202)  942-8800. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  E.xchange 
Commission  Office  of  Filings. 
Information  and  Consumer  Services. 
U'ashmgton,  DC  20549. 


Extension 


Form  r4-6F  .... 
Form  N-88-2 
Form  M-64A  .. 
Form  N-54C   . 

Rule  24»-l  

Rule  30a-l  


File  No.  270-185. 
File  N(o.  270-186 
File  No.  270-182. 
File  No.  270-184. 
File  No  270-130 
File  No  270-210. 


Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  requests  for  extension  of 
previously  approved  forms  and  rules 
under  the  Investment  Company  Act  of 
1940  (1940  Act). 

P'orm  N-6F  permits  a  company  that 
has  lost  its  exclusion  from  the  1940  Act 
because  it  intends  to  make  a  public 
offering  as  a  business  development 
company,  but  is  not  ready  to  file  Form 
N-54A,  to  remain  exempt  from  the  Act 
for  up  to  ninety  days.  It  is  estimated  that 
Form  N-6F  takes  .5  hours  per  response. 

Form  N-8B-2  is  the  registration 
statement  form  used  by  unit  investment 
trusts  currently  issuing  securities  to 
register  under  the  1940  Act.  It  is 
estimated  that  Form  N-8B-2  takes  1.626 
hours  per  response. 

Form  N-54A  is  the  notification  of 
election  to  be  regulated  as  a  business 
development  company.  It  is  estimated 
that  Form  N-54A  takes  .5  hours  per 
response. 

Form  N-54C  is  used  to  notify  the 
Commission  that  a  company  withdraws 
its  election  to  be  regulated  as  a  business 
development  company.  It  is  estimated 
that  Form  N-54C  take's  1  hour  per 
response. 

Rule  24f-l  permits  certain  investment 
companies  which  have  inadvertent 
over«.iles  of  their  shares  to  register  such 


shares.  The  reporting  burden  under  Rule 
24f-l  is  estimated  to  be  2  hours  per 
response. 

Rule  30a-l  requires  every  registered 
investment  company  to  file  a  semi- 
annual report  with  the  Commission.  The 
burden  of  meeting  the  requirement  of 
this  rule  is  the  burden  of  filing  Form  N- 
SAR.  the  reporting  form  prescribed 
under  the  rule.  Approval  for  Form  N- 
SAR  has  been  given  separately. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  VVaxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  J.  Lane.  Associate 
Executive  Director,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington,  DC  20549  and  Gary 
VVaxman.  Clearance  Officer,  Office  of 
Management  and  Budget,  (Paperwork 
Reduction  Act  numbers  3235-0238. 
3235-0186,  3235-0237,  3235-0236. 
3235-0155,  3235-0219).  room  3208. 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Dated:  Februar>'  14,  1S94 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  94-4704  Filed  3-1-94;  8:45  am] 
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(Release  No.  34-<J3665;  File  No.  SR-Amex- 
93-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
AccelA-ated  Approval  of  a  Proposed 
Rule  Change  by  ttie  American  Stock 
Exchange,  Inc.  Relating  to  a 
Modification  of  the  Trading  Hours  for 
Amex  Biotechnology  Index  Options 

February  23.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•■Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  23.  1993. 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "E.xchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  modify  the 
trading  hours  for  options  on  its 
Biotechnology  Index  ("BTK").  The  text 


of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the  Amex. 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently.  Exchange  rules  generally 
provide  that,  except  as  otherwise 
indicated  or  under  unusual  conditions, 
the  trading  hours  for  broad-based  index 
option  contracts  shall  be  from  9:30  a.m. 
to  4:15  p.m.  Four  narrow-based  index 
options  (Computer  Index.  Oil  Index. 
North  American  Telecommunications 
Index,  and  the  Pharmaceutical  Index) 
presently  have  trading  hours  of  9:30 
a.m.  to  4:10  p.m.  The  BTK,  although 
narrow-based,  currently  has  trading 
hours  identical  to  those  assigned  to  the 
Exchange's  broad-based  index  options. 
The  purpose  of  the  current  proposal  is 
to  modify  the  trading  hours  for  options 
on  the  BTK  from  a  4:15  p.m.  New  York 
time  close  to  a  4:10  p.m.  New  York  time 
close. 

The  Amex  believes  that  market 
professionals  (including  the  specialist 
and  market-makers)  in  BTK  options  are 
exposed  to  undue  risk  during  the  five- 
minute  interval  between  the  closing  of 
equity  options  at  4:10  p.m.  and  the 
closing  of  BTK  options  at  4:15  p.m. 
Unlike  specialists  and  market-makers  in 
broad-based  index  options  who  can 
hedge  their  positions  in  the  index 
futures  market  (for  which  trading 
terminates  at  4:15  p.m.  New  York  time), 
market-makers  in  a  narrow-based  index 
option  such  as  BTK  are  best  able  to 
hedge  their  risks  by  taking  or  liquidating 
positions  in  options  on  the  individual 
securities  that  comprise  that  index. 
However,  since  trading  in  equity 
options  terminates  on  the  Amex  and  on 
other  option  markets  at  4:10  p.m.  New 
York  time,  the  Amex  believes  that 
Specialists  and  market-makers  in 
narrow-based  index  options  (such  as 
BTK  options)  who  are  required  to 
maintain  a  trading  market  until  4:15 
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p.m.  are  unnecessarily  exposed  to 
market  risk  during  the  five-minute 
inten.a!  between  the  closings  of  equity 
options  and  BTK  options.  The  Exchange 
also  believes  that  the  proposed  change 
will  eliminate  potential  investor 
conhision  by  creating  uniform  trading 
hours  for  all  narrow-based  indexes  on 
the  Exchange  as  well  as  with  other 
options  markets.' 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6[b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  prevent  fraudulent  and 
manipulative  acts  and  practices. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

IC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  wTitten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  fJ"iange. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.  The 
Commission  Qnds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and  in 
particular,  the  requirements  of  Section 
6(b)(5)  thereunder.2  Specifically,  the 
Commission  concludes  that  the 
proposed  rule  change  promotes  just  and 
equitable  principles  of  trade  by  creating 
uniform  trading  hours  for  all  Amex 
narrow-based  indexes,  thereby 


1  Th«  .\mex  has  stated  that,  upon  Coinini!u>ion 
approval  of  ihe  rulfi  change  proposal,  it  will  pro\  ide 
It.s  membership  with  notice  two  weeks  prior  lo 
effecting  the  change  of  trading  hours.  The  Exchange 
will  issue  an  Information  circular  advising  the 
membership  of  tb«  new  closing  time  that  will  be 
sent  by  facsimile  lo  the  Exchanges  contacts  at  the 
major  options  Tinn*.  mailed  to  recipients  of  the 
Exchange's  options  related  information  circulars, 
dnd  made  available  to  subscribers  of  the  Options 
News  Network.  See  letter  from  Gaire  P.  MrGrat.h. 
Managing  Director  and  SperJal  Counsel.  Derivative 
Securities.  Amex.  to  Sharon  Lawson.  AiwistanJ 
Director.  OfTica  of  Self  Regulatory  Oversight. 
Division  of  N4arket  Regulation.  SEC  dated  February 
22.  1994. 

J  15  U.S.C78f  (b)(5)  (19821 


ehminating  the  possibility  of  investor 
and  market  participant  confusion. 

The  (Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register  so  that 
the  change  in  trading  hours  can  become 
effective  as  soon  as  possible,  allowing 
the  Amex  to  implement  uniform  trading 
hours  for  all  Amex  narrow-based 
indexes. 3 

rv.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
v^-ill  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-43  and  should  be 
submitted  by  March  23. 1994. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-93-43)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc-  94^701  Filed  3-1-94,  845  am] 
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[neteese  Mo.  34-33662;  FHe  No.  SR-NYSE- 
91-46] 

Self-Regulatory  Organizations;  He^ 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Audit  TraJI  Account 
Identification  Codes 

February  23,  1994. 

Oi  December  17, 1991.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
introduce  new  account  identification 
codes  to  indicate  orders  for  the  account 
of  a  competing  dealer  for  audit  trail 
reporting  purposes. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30142 
(Januar\'  2, 1992),  57  FR  728  (January  8. 
1992).  No  comments  were  received  on 
the  proposal. 3 

NYSE  Rule  132  presently  requires  that 
clearing  member  firms  submitting  a 
transaction  to  comparison  must  include 
certain  audit  trail  data  elements, 
including  a  specification  of  the  account 
type  for  which  the  transaction  was 
effected  according  to  defined  account 
categories."  Under  NYSE  Rule  132,  the 
NYSE  has  established  accx)unt 
identification  codes  which  differentiate 
trades  executed  for  customers  from 
trades  executed  for  the  proprietary 
account  of  a  member/member 
organization  »  and  trades  executed  by  a 
member/member  organization  as  agent 
for  another  member/member 


1  The  Commission  notes  that  it  did  not  receive 
any  comments  when  the  Chicago  Board  Optionj 
Exchange.  Inc.  amended  its  rule*  in  order  to  change 
the  trading  hours  of  its  BioTerJi  Index  from  415 
p.m.  to  4:10  p.m..  New  York  time.  See  Securities 
Exchange  Act  Release  No.  32937.  58  FR  5002 
(September  2«.  1993). 

4  15  U.S.C  78(b)(2)  (19MI 

1 17  CFR  2O0.3O-3(a>(12)  (1993 J. 


1  15  U.S.C78s(b)(l  1(19981. 

J  17  CFR  240  196-4  (1993). 

'The  Commission  notes  that  in  a  letter  from 
William  W.  Uchimoto,  General  Counsel, 
Philadelphia  Slock  Exchange,  to  Mary  Revcil, 
Branch  Chief,  Division  of  Market  Regulation,  dated 
January  24,  1992  the  Philadelphia  Stock  Exchange 
("Phlx")  requested  an  extension  until  March  4, 
1992  to  comment  on  the  proposal  and  on  an 
American  Stock  Exchange  C  Amux")  proposal 
concerning  competing  dealers  (File  .No.  SR-Amex- 
90-29).  In  the  letter,  the  Phb<  expressed  Its  belief 
that  both  proposals  were  "highlv  controveniUl. 
giving  rise  to  signifkanl  compel! live  and  market 
structure  concerns."  The  Commusioo  did  not, 
however,  receive  further  comment  from  the  Phlx 
regarding  this  NYSE  proposal.  See  note  10.  m/ra. 

*  NYSE  Rule  1 32,  Supp.  Material  30(1 )  to  (9) 
(Comparison  and  Settletnent  of  Transactions 
Through  a  Kully-lmerfaced  or  QuaUfied  Clearing 
Agency),  specify  the  trade  elements  that  must  be 
submitted.  Paragraph  (101  provides  the  Exchange 
with  the  authority  to  require  additional  information 
as  well. 

'  The  Exchange  u.ses  Indicators  D  (Program  Trade 
Index  Arbitrage),  C  (Program  Trade  Non-Index 
Arbitrage),  and  P  (All  Other  Orders)  for  tran.sartion* 
effected  for  a  meniber'member  organiration's 
proprietary  account. 
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0!>janization.6  The  new  indicators  being 
approved  herein  will  identify 
transactions  effected  for  the  account  of 
a  competing  dealer. 

New  indicators  of  O.  T,  and  R  will 
denote  that  a  transaction  was  effected 
for  the  account  of  a  competing  dealer. 
The  identifier  "•0"  denotes  a  proprietary' 
order  for  the  account  of  a  competing 
dealer.  The  identifier  "T"  denotes  an 
order  where  one  member  is  acting  as  an 
agent  for  another  member's  competing 
dealer  account.  Finally,  the  identifier 
"R"  denotes  an  order  for  the  account  of 
a  non-member  competing  dealer.'  In 
addition,  the  rule  change  adds  the 
following  definitions: 

Competing  D«;dler:  a  specialist  or  market- 
maker  registered  as  such  on  a  registered  stock 
exchange  (other  than  the  NYSE),  or  market- 
maker  bidding  and  offering  over-the-counter, 
in  a  New  York  Stock  Exchange-traded 
security 

Proprietar>'.  Competing  Dealer:  a  member 
or  member  organization  trading  for  its  own 
competing  dealer  account. 

As  .^gent  for  Other  Member.  Competing 
Dealer  a  member  or  member  organization 
trading  as  agent  for  another  member's 
competing  dealer  account. 

The  Exchange  states  that  the  new 
account  categories  for  order 
identification  Vk-ill  enhance  the 
efficiency  and  accuracy  of  audit  trail 
information.  Furthermore,  the  NYSE 
believes  that  the  identifiers  will 
improve  the  Exchange's  ability  to  assess 
the  extent  of  activity  by  competing 
dealers  and  market  makers  in  NYSE- 
hsted  securities  and  the  impact  of  this 
activity  on  the  NYSE  market. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b)  of  the  Act.s 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public. 

The  Commission  believes  that  the 
proposed  identification  codes  should 
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•The  Exchange  uses  indicators  M  (Program  Trade 
Index  Arbitrage).  N  (program  Trade  non-Index 
Arbitrage),  aad  W  (AH  Other  Orders)  for 
transacllons  effected  by  a  member/member 
organization  as  agent  for  another  member/member 
organization. 

'  Member  firms  will  be  given  a  rea.sonable  period 
of  time  (approximately  six  months)  to  make  their 
own  system  enhancements  so  that  they  may  be  in 
compliance  with  the  new  account  type 
identification  requirements. 

•ISU.S.C.  7Bf(b)  (198«). 


prevent  fraudulent  and  manipulative 
acts  by  improving  the  accuracy  and 
efficiency  of  audit  trail  information  used 
for  surveillance  purposes.  Specifically, 
the  Commission  believes  that  the  new, 
more  precise  identifier  codes  should 
facilitate  surveillance  investigations  by 
dearly  and  more  specifically 
demarcating  competing  dealers 
proprietary  trading.  In  addition,  more 
accurate  audit  trail  information  should 
increase  the  effectiveness  of  the 
Exchange's  automated  surveillance 
procedures  and  provide  Exchange  staff 
with  a  more  comprehensive 
reconstruction  of  trading  activity.  In 
summary,  we  believe  the  proposed 
identifier  codes  should  permit  the  NYSE 
to  perform  its  surveillance 
responsibilities  more  thoroughly  and 
therefore,  for  this  sole  reason,  find  the 
proposal  consistent  with  section  6(b)(5) 
of  the  Act. 

The  Commission  notes  that  the 
approval  of  this  proposal  is  limited 
solely  to  establishing  competing  dealer 
identifier  codes  for  audit  trail  and 
surveillance  purposes. »  The  proposal 
does  not  limit  or  restrict  the  activity  of 
competing  dealers  or  their  access  to  the 
N\'SE.  Thus,  any  competitive  burden  on 
competing  dealers  would  be  minimal 
and  outweighed  by  the  surveillance 
benefits  to  be  obtained  by  the  NYSE.io 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  n  that  the 
proposed  rule  change  (SR-NYSE-91- 
46)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  12 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-1702  Filed  3-1-94;  8:45  am) 
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»This  Information  is  not  available  to  specialists 
or  traders  on  the  floor. 

'"The  Commission  is  currently  considering  an 
Amex  proposal  (File  No.  SR-Amex-90-29)  that 
would  impose  certain  restrictions  on  limit  orders 
for  the  account  of  a  competing  dealer.  The 
Commission  has  received  over  40  comments 
opposing  this  proposal.  While  the  NYSE  proposal 
being  approved  herein  also  concerns  competing 
dealers,  the  proposal  only  requires  orders  for 
competing  dealers  to  be  noted  on  account 
identifiers  for  surveillance  purposes. 

"ISU.S.C.  78s  (b)(2)  (1988). 

"17  OTt  200.3O-3(a)(12)  (1993). 


[Release  No.  34-^33661;  International 
Release  No.  637;  File  No.  SR-NYSE-83-47] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  r4otice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  Listing  Standards 
for  Non-U.S.  Companies 

February  23,  1994 

I.  Introduction 

On  December  16.  1993.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  chnnge  to 
permit  non-U. S.  issuers  to  distribute 
sunimary  annual  reports  to  U.S.  holders 
of  NYSE-listed  foreign  securities  and 
American  Depositary  Receipts  (ADPls) 
("U.S.  Holders")  under  certain 
circumstances.^  On  February  15,  1994, 
the  NYSE  submitted  Amendment  No.  1 
to  the  rule  filing.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33400 
(December  29,  1993).  59  FR  642  (January 
5.  1994).  No  comments  were  received  on 
the  proposal. 

II.  Description  of  the  Proposal 

Current  NYSE  policy  requires  all 
listed  companies  to  submit  to 
shareholders  an  annual  report  with 
financial  information  as  detailed  in 
Paragraph  203.01  of  the  NYSE  Listed 
Company  Manual.  The  Exchange  is 
modifying  its  annual  report 
requirements  to  allow  U.S.  Holders  to 
receive  summary  annual  reports  if  it  is 
the  practice  in  the  home  country  of  the 
foreign  issuer  and  certain  other 
conditions  are  met.  The  following  is  the 
text  of  the  rule,  with  italics  representing 
the  language  added: 


'15U.S.C.  78s(b)(l)(l988). 

M7CFR240.19b-4  (1993). 

^  An  ADR  is  a  negotiable  receipt  that  is  issued  by 
a  depository,  generally  a  bank.  repr«senting  shares 
of  a  foreign  issuer  that  have  been  deposited  and  are 
held,  on  behalf  of  holders  of  the  ADRs.  at  a 
custodian  bank  in  the  foreign  issuer's  home 
country.  ADRs  are  traded  on  the  national  stock 
exchanges  and  in  over-the-counter  markets  like 
stocks  of  domestic  companies. 

'  Utter  from  Michael  J.  Simon.  Miibank,  Tweed 
Hadley  &  McCloy.  to  Richard  Kosnik.  Associate 
Director.  Division  of  Corporation  Finance.  SEC, 
dated  February  IS.  1994  ("NYSE  Utter").  The 
amendment  added  the  phrase  "including  summary 
financial  information"  in  subsection  (a)  of  the  new 
language.  See  text  of  new  rule,  in/ra. 
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103.00  Non-U.S.  Companies 
•        •        •        •        * 

Where  it  appears  to  the  Exchange  that  a 
non-U.S.  Qjmpany's  interim  earnings 
reporting  or  corporate  governance  practices 
are  not  prohibited  by  the  law  in  the  country 
in  which  it  is  domiciled,  such  practices  need 
not  necessarily  be  barriers  to  listing  or 
continued  listing.  In  addition,  the  Exchange 
will  permit  non-U.S.  issuers  to  follow  home- 
country  practices  regarding  the  distribution 
of  annual  reports  to  shareholders,  if.  at  a 
minimum,  (a)  shareholders  are  pro\ided  at 
least  summary  annual  reports,  including 
summary  pnanciol  information,  (bj 
shareholders  have  the  ability,  upon  request, 
to  receive  an  annual  report  that  complies 
with  the  requirements  of  Para.  203  J)!  (a  "full 
annual  report"),  and  (c)  the  financial 
information  contained  in  the  summary 
annual  report  is  reconciled  to  U.S.  generally- 
accepted  accounting  principles  to  the  extent 
that  such  reconciliation  would  be  required  in 
the  full  annual  report.^ 

The  rule  change  is,  in  part,  in 
response  to  an  amendment,  adopted  in 
1990,  to  the  U.K.  Companies  Act  that 
permits  issuers  listed  on  the  London 
Stock  Exchange  to  provide  holders  of 
their  ordinary  shares  a  choice  to  receive 
a  full  annual  report  or  a  summary 
annual  report. 6  Certain  U.K.  issuers 
sought  permission  from  the  NYSE  to 
provide  holders  of  ADRs  with  summary 
reports  in  place  of  full  annual  reports  if 
the  shareholders  do  not  object. 

The  NYSE  rule  is  formulated  to 
permit  foreign  issuers  to  distribute 
siunmary  annual  reports  consistent  with 
the  practices  of  their  home  countries. 
The  rule  does  not  attempt  to  specify 
particular  financial  requirements.' 
Instead,  the  Exchange  will  review 
specific  proposals  to  ensure  that  U.S. 
Holders  receive  adequate  information.* 

The  rule  also  does  not  mandate  any 
specific  method  for  providing  U.S. 
Holders  with  summary  annual  reports. 
As  with  the  substantive  requirements, 


» NYSE  Listed  Company  Manual  Para.  103.00. 

•  The  U.K.  Companies  Act  sets  forth  the  specific 
nnancial  and  management  information  that  m«»1  be 
contained  in  the  summary  reports.  In  addition,  the 
U.K.  Companies  Act  requires  that  shareholders  who 
receive  only  the  sumnury  report  be  given  the 
opportunity,  at  any  time,  to  obtain  the  full  annual 
report  froni  the  company  and  that  companiea  must 
notify  sharebolders  annually  of  this  ri^t  and  how 
the  report  can  be  obtained.  When  the  program  was 
instituted  in  the  U.K.  in  199a  shareholders 
received  both  reports  and  notice  of  the  available 
option  *-ith  respect  to  future  reports. 

'  Although  the  new  mle  is  foimulated  to 
accommodate  the  U.K.'s  program,  other  foreign 
countries  may  adopt  different  practices. 

•  NYSE  Letter,  supra  note  4.  The  letter  clarified 
that  the  Exchange  does  not  Intend  to  adopt  the 
substance  of  the  U.K.  program,  and  that  M  will 
permit  the  practice  of  providing  shareholders  with 
an  option  to  receive  summary  annual  reports  as 
oppos«d  to  full  annual  reports  to  evolve  over  lime. 
The  NYSE  has  committed  to  review  each  home 
country's  practices  to  determine  their  sufficiency  In 
providing  information  to  U.S  Holders. 


the  NYSE  proposal  rerognizes  that 
foreign  countries  will  develop  their  own 
procedures  for  issuers  to  provide 
summary  reports  in  lieu  of  full  annual 
reports.  The  Exchange,  however,  has 
indicated  that  it  will  review  all 
proposed  programs  to  ensure  that  U.S. 
Holders  have  reasonable  access  to  the 
full  annual  report  and  receive  full 
disclosure  of  their  option  to  receive  the 
full  report.9 

in.  Discnssion 

The  Commission  finds  that  the 
prof>osed  rule  change  to  permit  non- 
U.S.  issuers  to  distribute  summary 
annual  reports  to  U.S.  Holders 
according  to  the  home  country  practice 
of  the  foreign  issuer  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b)  of  the 
Act. 10  Specifically,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and.  in  general,  to 
protect  investors  and  the  public  interest, 
in  that  it  accommodates  foreign 
practices  while  ensuring  that  U.S. 
shareholders  of  foreign  securities  and 
holders  of  ADRs  continue  to  receive 
adequate  information  concerning  the 
companies  in  which  they  invest. 

As  the  securities  markets  of  the  world 
become  increasingly  interconnected,  it 
is  inevitable  that  application  of  certain 
exchange  rules  conflict  with  customs 
and  market  practices  in  other 
jurisdictions."  The  Commission 
believes  that  the  NYSE's  rule  reflects  an 
appropriate  balance  between  the  need  to 
protect  U.S.  investors  and  the  costs 
associated  with  requiring  non-U.S. 
companies  to  provide  U.S.  investors 
with  full  annual  reports  while  the 
companies  home  country  law  permits 
summary  reports  to  foreign  investors. 
Accordingly,  for  the  reasons  discussed 
in  more  detail  below,  we  believe  it  is 
appropriate,  in  this  limited  situation 
pursuant  to  the  conditions  set  forth  in 
NYSE  Rule  103.00.  to  allow  foreign 
issuers  to  comply  with  their  home 


»W.  Under  the  NYSE  rule,  full  annual  reports 
must  still  be  prepared  and  made  available  to  all 
U.S.  shareholders. 

'0  15U.aC78frb)(l9e8l 

"The Commission  prwviously  has  allowed  lh« 
Exchange  to  waive  or  modify  certain  of  Its  listing 
standards  for  foreign  companies  based  on  the  laws, 
customs  or  practices  of  their  home  countries.  S«e 
Securities  Exchange  Act  Release  No.  24634  Oune 
23. 1987),  52  FR  24230  dune  29.  19871. 


country  practices  for  the  distribution  of 
annual  reports  to  U.S.  Holders. 

First,  the  rule  sets  forth  certain 
minimum  requirements  before  summary 
reports  can  be  used,  including  that 
financial  information  contained  in  the 
summary  annual  report  be  reconciled  to 
U.S.  generally-accepted  accounting 
principles,  and  that  all  shareholders 
have  the  abihty  upon  request  to  receive 
a  full  annual  repolrt.  Second,  the  NYSE 
will  evaluate  each  country's  program  for 
providing  shareholders  with  summary 
annual  reports  to  verify  that  U.S. 
Holders  are  receiving  adequate 
information  under  the  laws  of  the 
foreign  country.  Finally,  the  NYSE  will 
also  review  the  procedure  the  country 
has  provided  for  disclosing  to 
shareholders  the  option  to  receive  a  full 
annual  report.  If  the  Exchange 
determines  that  either  the  substance  or 
the  procedure  provided  by  a  foreign 
country's  law  is  unsatisfactory,  the 
Exchange  may  prescribe  additional 
requirements  before  the  summary 
annual  report  can  be  distributed  to  U.S. 
Holders  under  the  NYSE  rule.  In  this 
regard,  the  NYSE  has  stated  it  will 
ensure,  under  its  new  rule,  that 
shareholders  receive  adequate 
information  and  are  provided  with  full 
and  meaningful  disclosure  of  their 
choices  to  receive  the  full  annual  report 
as  opposed  to  the  summary  report.iz 
Based  on  the  above,  the  Commission 
believes  the  Exchange's  review  and 
oversight,  combined  with  the  minimum 
requirements  set  forth  in  the  rule, 
should  ensure  the  continued  protection 
of  investors  and  the  public  interest 
consistent  with  section  6(b)(5)  of  the 

Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  added  language  to 
subsection  (a)  of  the  proposed  rule  to 
clarify  the  Exchange's  intention  that 
summary  annual  reports  include 
summary  financial  information. >'  The 
NYSE's  proposed  rule  change  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  and  no 
comments  were  received.'* 

rV.  SoKcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 


. » S(^  NYSE  Letter,  fupro  note  4. 

"See  Securities  Exchange  Act  Reieas*  No.  33400 
(December  29.  1993).  59  FR  642  (January  S,  1994). 
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Commission.  450  Fifth  Street.  NTVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  VkTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  mv., 
VVashmgton.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  Alfsubmissions 
should  refer  to  File  No.  SR-NYSE-93- 
47  and  should  be  submitted  by  March 
23.  1994. 

V.  Conclusion 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.u  that  the 
proposed  rule  change  (SR-NYSE-93- 
47)  is  approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority  '« 

Margaret  H.  McFariand. 

Dfpu  ty  Secretary 

[PR  r>3c  94-^703  Filed  3-1-94;  8:45  am] 
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THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 

Oversight  Board. 

ACnON:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S  C.  App.. 
announcement  is  hereby  published  for  a 
meeting  of  the  National'Advisory  Board. 
The  meeting  is  open  to  the  public. 
DATES:  The  National  Advisory  Board 
meeting  is  scheduled  for  Friday.  March 
18.  1994.  9  am.  to  1  p.m. 

ADORESSeS:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation.  Board  Room  6010.  550 
17th  St..  NW.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius.  Committee  Management 
Officer.  Thnft  Depositor  Protection 
Oversight  Board,  808  17th  Street.  NW.. 
Washington.  DC  20232,  202/416-2626.' 


SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  21 A  (d)  of  the  Federal  Home 
Loan  Bank  Act,  the  Thrift  Depositor 
Protection  Oversight  Board  had 
established  a  National  Advisory  Board 
and  six  Regional  Advisory  Boards  to 
advise  the  Oversight  Board  and  the 
Resolution  Trust  Corporation  (RTC)  on 
the  disposition  of  real  property  assets  of 
the  Corporation. 

AGENDA:  A  detailed  agenda  will  be 
available  at  the  meeting.  The  meeting 
will  include  remarks  from  the  national 
chairperson,  briefings  from  the 
chairpersons  of  the  six  regional  advisory 
boards  on  their  respective  meetings  held 
throughout  the  country  from  February  1 
to  March  8.  Discussion  will  focus  on  the 
key  topics  from  the  fifteenth  series  of 
regional  meetings:  Treasury  Secretary 
Bentsen's  Management  Reforms;  RTC's 
implementation  of  the  RTC  Completion 
Act's  minority  preference  provisions; 
RTC's  Small  Investor  Program.  RTC's 
Environmentally  Significant  Property 
Sales  Program,  RTC's  SAMOA  program, 
and  the  impact  of  RTC  activities  on 
local  real  estate  market  conditions. 
STATEMENTS:  Interested  persons  may 
submit,  in  writing,  data,  information  or 
views  on  the  issues  pending  before  the 
National  Advisory  Board  prior  to  or  at 
the  meeting.  Seating  is  available  on  a 
first  come  first  served  basis  for  this  open 
meeting. 

Dated:  February  24,  1994. 
I  ill  Nevius, 

Committee  Management  Officer. 
[FR  Doc.  94-4668  Filed  3-1-94:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  94-2-39  and  Docket  No.  49310] 

Application  of  Rich  International 
Airways,  Inc.  for  Certificate  Authority 
Under  Subpart  Q 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  order  to  show  cause. 


"  15  U.S.C.  78s(b)(2)  (1988). 
•Mr  CFR  200  30-3(akl2)  (1993). 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Rich 
International  Airways,  Inc.,  fit,  willing, 
and  able  and  award  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
March  11.  1994. 


ADDRESSES:  Objections  and  ans^vers  to 
objections  should  be  filed  in  Docket 
49310  and  addressed  to  the 
Documentary  Services  Ehvision  (C-55, 
room  4107),  U.S.  Department  of 
Tran.sportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  A.  Szekely.  Air  Carrier  Fitness 
Division  (P-56.  room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590, (202)  366-9721. 

Dated:  February  24.  1994. 
Patriclt  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  94-4671  Filed  3-1-94;  8:45  am) 
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Coast  Guard 
[CGD  94-013) 

National  Fire  Protection  Association 
Technical  Committee  on  Fire 
Protection  of  Merchant  Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Coast  Guard  announces  it 
will  be  participating  in  a  new  National 
Fire  Protection  Association  (NFPA) 
technical  committee  on  Fire  Protection 
of  Merchant  Vessels.  The  goal  of  this 
technical  committee  will  be  the 
development  of  codes  and  standards 
applicable  to  fire  protection  of  merchant 
vessels.  The  committee  is  intended  for 
technical  experts  knowledgeable  in  the 
field  who  are  interested  in  volunteering 
to  participate  in  the  development  effort. 
DATES:  Completed  applications  for 
committee  membership  should  be 
submitted  directly  to  the  NFPA  before 
June  1.  1994. 

ADDRESSES:  Persons  interested  in 
applying  for  membership  on  the  NFPA 
Technical  Comm.ittee  on  Fire  Protection 
of  Merchant  Vessels  may  obtain  an 
application  form  by  writing  to  the 
Secretary,  Standards  Council.  National 
Fire  Protection  Association.  One 
BatteryTnarch  Park.  PO  Box  9101, 
Quincy.  MA  02269-9101.  Alternatively, 
you  may  obtain  a  membership 
application  from  Commandant  (G- 
MTH-4).  U.S.  Coast  Guard.  2100  Second 
Street  SW.  Washington.  DC  20593-0001, 
or  by  calling  the  point  of  contact  in  the 
following  paragraph. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Morgan  ).  Hurley,  Fire  Protection 
Engineer,  telephone  (202)  267-2997, 
facsimile  (202)  267-4816. 
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SUPPt-EMENTARY  »NFOR«*ATION:  The 
National  Fire  Protection  Association 
(NFPA)  recently  established  a  new 
technical  committee  on  fire  protection 
of  merriiant  vessels.  The  NFPA  has  a 
long  and  success^al  history  of 
developing  codes  and  standards  which 
cover  a  broad  range  of  fire  protection 
subjects  for  land  based  occupied 
structures.  Additionally,  the  NTPA  has 
developed  maritime  standards 
pertaining  to  recreational  craft,  control 
of  gas  hazards  aboard  ships,  and  fire 
protection  of  vessels  during 
shipbuilding,  repair,  and  lay-up. 

With  this  new  committee  the  NFPA 
will  develop  codes  and  standards  for 
fire  protection  of  merchant  vessels.  The 
committee  may  also  develop  marine 
supplements  to  existing  land  based 
standards  for  application  aboard  ships. 
All  merchant  vessel  types  currently 
regulated  by  the  Coast  Guard  will  be 
considered  by  this  committee  in 
developing  codes  and  standards. 

The  Coast  Guard  may  determine  that 
the  codes  and  standards  developed  by 
the  committee  would  provide  a  level  of 
safety  greater  or  equal  to  current 
regulations.  If  so,  the  Coast  Guard  may 
allow  vessel  owners  and  operators  the 
option  to  comply  with  the  codes  and 
standards  in  lieu  of  current  regulations. 
The  Coast  Guard  may  also  adopt  all  or 
part  of  the  standard{s)  developed  by  the 
committee  through  future  mlemaking 
projects.  The  information,  codes,  and 
standards  developed  by  the  committee 
will  also  be  of  value  in  developing  U.S. 
positions  at  the  International  Maritime 
Organization  (IMO)  and  at  the 
International  Standards  Organization 

(ISO). 

The  Committee  may  meet  as  often  as 
three  to  four  times  per  year  within  the 
United  States.  The  NFPA  typically 
limits  membership  on  a  technical 
committee  to  30.  However,  additional 
specialized  subcommittees  may  be 
created  in  the  future  to  de.al  specifically 
with  certain  vessel  types.  All  members 
serve  without  compensation  (neither 
travel  nor  per  diem)  from  the  Federal 
Government. 

Dated:  February  23. 1994. 
AJLHann, 

Hear  Admiral.  VS.  Coast  Guard.  Chtcf.  Office 
of  Marine  Safety.  Securit;^  and  En\ironniental 
Protection. 
[FR  Doc  94-4766  Filed  3-1-94;  845  ami 
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ACTION:  Notice  of  meeting  and  study 
availability. 


[CGO  94-014] 

Marine  Safety  Issues  Related  to 
Uninspected  Towing  Vessels 

AGENCY:  Coast  Guard.  DOT. 


SUMMARY:  A  Coast  Guard  prepared 
study,  entitled  Review  of  Marine  Safety 
Issues  Related  to  Uninspected  Towing 
Vessels,  is  available  to  the  public.  The 
Coast  Guard  will  also  conduct  a  public 
meeting  to  discuss  issues  of  towing 
vessel  safety. 

DATES:  (1)  The  meeting  will  be  held  on 
Monday.  April  4.  1994.  from  9  a.m.  to 
5  p.m. 

(2)  Pubhc  comments  on  the  study  will 
be  accepted  until  May  4. 1994. 
ADDRESSES:  (1)  The  meeting  will  be  held 
at  the  Coast  Guard  Headquarters 
Building,  room  2415.  2100  2nd  Street 
SVV..  Washington,  DC  20593. 

(2)  A  copy  of  the  study  may  be 
obtained  by  writing:  U.S.  Coast  Guard 
(G-MVP-5/2507).  2100  Serxind  Street 
SW..  Washington,  DC  20593-0001  or  by 
calling:  (202)  267-2705.  between  8  a.m. 
and  3p.m.  Monday  through  Friday. 
except  Federal  holidays.  Requests  may 
also  be  received  via  facsimile  at  (202) 
267-2721. 

(3)  Public  comments  on  the  study 
should  be  forwarded  to;  Executive 
Secretary.  Marine  Safety  Council.  CGD 
94-014, \].S.  Coast  Guard  Headquarters 
(G-LRA/3406).  2100  Second  Street  SW.. 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stewart  Walker,  Pro)tiLt  Manager. 
G-MVP-5.  (202)  267-2705.  Merchant 
Vessel  Personnel  Division  cf  the  Office 
of  Marine  Safety.  Security  and 
Environmental  Prote<.:tion,  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  fatal  barge/ railroad  bridge 
accident  near  Mobile.  Alabama  on 
September  22, 1993.  the  Secretary  of 
Transportation  directed  the  U.S.  Coast 
Guard  and  the  Federal  Railroad 
Administration  (FR.M  to  review  the 
circumstances  surrounding  the  accident, 
and  undertake  initiatives  to  minimize 
the  risk  of  any  similar  tragedy  in  the 
future.  Therefore,  the  Coast  Guard 
commissioned  a  study  to  review  marine 
safety  issues  related  to  uninspec-ted 
towing  vessels  and  recommend  ways  to 
increa.se  safety  and  minimize  further 
risk  of  future  accidents. 

The  study  includes  the  Coast  Guard's 
marine  casualty  statistics  for  towing 
vessels,  over  a  twelve  year  period 
(1980-1991).  Correlations  are  d^a■^^•n 
from  towing  vessel  casualties  based  on 
the  area  of  operation,  gross  tonnage  and 
horsepKJwer  As  a  result,  the  Study 
group  made  19  recommendations  based 
on  five  major  areas:  (1)  Requirements  for 
Licensing  for  Operator  of  Uninspe<:ted 


Towing  Vessel;  (2)  Requirements  for 
Reporting  Marine  Casualties  and 
Hazardous  Conditions;  (3)  Bridge 
Fendering  Systems  and  Navigational 
Lighting;  (4)  Adequacy  of  the  Navigation 
Equipment  for  Uninspected  Towing  ' 
Vessels;  (5)  and,  Adequacy  of  the  Aids 
to  Navigation  System  for  Marking  the 
Approaches  to  Bridges  Over  Navigable 
Waterways. 

Conclusions  drawn  from  towing 
vessel  casuahy  statistics  indicate  the 
majority  of  personnel  and  vessel 
casualties  involving  uninspected  lowing 
vessels  are  directly  attributable  to 
human  error.  As  a  resuh,  10  of  the  19 
recommendations  surround  the 
qualifications,  training  and  issuance  of 
an  operator  of  uninspected  towing 
vessel  license. 

Legislation  has  been  introduced  in 
Congress  that  would  mandate 
implementation  of  some  of  the  study 
recommendations,  including  enhanced 
licensing  requirements  and 
requirements  for  navigational 
equipment. 

The  Coast  Guard  will  hold  a  public 
meeting  on  April  4. 1994  to  review  the 
study  and  seek  public  comment  on  the 
recommendations  identified  in  the 
study.  The  study,  along  with  public 
comment  may  be  used  to  develop  future 
rulemaking  projects.  Of  particular 
interest,  and  likely  to  be  the  subject  of 
expedited  rulemaking,  are  actions 
which  could  provide  the  necessary 
means  and  improve  the  navigational 
ability  of  the  of>erator.  including 
requinng  charts,  publications  and  a 
radar  system,  and  requiring  the  operator 
to  be  qualified  as  a  radar  (^server. 
Comments  on  the  practical  utility  of 
these  requirements  for  various  classes  or 
sizes  of  vessels  or  areas  of  operation,  the 
costs  involved,  and  the  length  of  time 
appropriate  for  implementation  would 
be  esf)ecially  helpful. 

The  Coa-st  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  the 
study  by  Docket  number  CGD  94-014 
and  give  the  reason  for  each  comment. 
Each  person  wanting  acknowledgment 
of  receipt  of  comments  should  enclose 
a  stamped,  self-addressed  postcard  or 
envelope. 

Dated:  February  25. 1994. 
R.C  NortK, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Offtce  ofhianne  Safety.  Security  and 
Environmental  Protection. 
|FR  Doc  94-4761  Filed  3-1-94;  8:45  ami 
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Special  Local  Regulations;  Annual 
Marine  Events  Wittiin  the^Second 
Coast  Guard  District 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Coast  Guard  is 
announcing  the  exact  dates,  times  and 
locations  for  those  annual  marine  events 
that  wil!  occur  in  the  Second  Coast 
Guard  Distrirt  in  1994.  The  Coast  Guard 
has  previously  published  a  list  of 
marine  events  which  occur  annually  in 
the  Second  Coast  Guard  District,  which 
were  codified  at  33  CFR  100.201. 
However,  because  the  exac-t  dates,  times 
and  locations  of  these  events  change 
from  year  to  year.  33  CFR  100.201 
contains  only  approximate  dates  and 
locations, 

ADORESSeS:  For  additional  information 
about  any  of  the  events  listed  in  the 
table  below,  or  to  be  placed  on  a  mailing 
list  for  notices  about  annual  marine 
events  within  the  Second  Coast  Guard 
District,  write  to  Commander  (oan), 
Second  Coast  Guard  District.  1222 
Spruce  Street.  St.  Louis,  Missouri 
63103-2832. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  DR.  Dean.  Chief,  Boating  Affairs 
Branch.  Second  Coast  Guard  District. 
1222  Spruce  Street,  St.  Louis.  Missouri, 
R3103-2832.  The  telephone  number  is 
1314)  =^19-39'! 

SUPPLEMENTARY  tNFORMATION:  Various 
public  and  private  organizations 
sponsor  marine  events,  which  are 
scheduled  to  occur  on  an  annual  basis, 
on  navigable  waters  of  the  United  States 
within  the  Second  Coast  Guard  District. 
However,  the  exact  date,  time  and 
location  of  each  event  varies  from  year 
to  year.  The  table  below  gives  the  exact 
dates,  times  and  locations  for  those 
annual  marine  events,  scheduled  to 
occur  in  1994.  which  are  listed  in  33 
CFR  100.201.  It  should  be  noted  that 
this  list  is  not  a  complete  list  of  all 
marine  events  that  will  occur  in  the 
Second  Coast  Guard  District.  It  does  not 
include  events  which  the  District 
Commander  has  determined  do  not 
require  establishment  of  regulations  for 
the  safety  of  life  and  property  on  or 
adjacent  to  navigable  waters.  It  also  does 
not  include  non-annual  events  or  events 
which  have  been  scheduled  in  time  for 
this  publication. 

The  events  listed  in  Table  One 
include  slow-moving  boat  parades,  raff 
races,  high-speed  hydroplane  races, 
steamboat  races,  fireworks  displays,  and 
other  water-related  events.  The  nature  of 
each  event  is  such  that  special  local 
regulations  are  deemed  necessary  to 


ensure  the  safety  of  life  and  property  on 
and  adjacent  to  navigable  waters  during 
the  events.  During  these  events  the  river 
may  be  closed  during  portions  of  the 
effective  periods  to  all  vessel  traffic 
except  participants,  official  regatta 
vessels  and  patrol  craft.  Actual  river 
closures  will  not  exceed  three  hours  in 
duration  at  any  one  time  for  events  that 
last  longer  than  four  hours.  Sponsors 
requiring  more  than  three  hours  for  their 
event  will  provide  a  suitable  break  for 
vessel  traffic  to  transit  the  regulated 
area.  Mariners  will  be  afforded  enough 
time  between  closure  periods  to  transit 
the  area. 

Table  One 

1.  Thunder  Over  Louisville 
Sponsor:  Visual  Presentations 

Date:  April  17,  1994.  3:00  p.m.  to  6:00 
p.m.;  7:00  p.m.  to  11:00  p.m. 

Location:  Ohio  River  mile  603.2- 
604.3.  Louisville.  KY 

2.  Ky  Derby  Festival  Great  Steamboat 

Race 
Sponsor;  Kentucky  Derby  Festival/ 

Belle  of  Louisville  Operating  Board 
Date:  April  28.  1994,  4:00  p.m.  to  8:00 

p.m. 
Location:  Ohio  River  mile  597.0- 

604.0.  Louisville.  KY 

3.  Memphis  in  May  Canoe  &  Kayak  Race 
Sponsor:  Outdoors  Inc. 

Date:  May  8.  1994.  9:30  a.m.  to  11:30 

a.m. 
Location:  Lower  Mississippi  River 

mile  735.5-738.5.  Memphis.  TN 

4.  Quad  City  River  Bandits 
Sponsor:  Quad  City  River  Bandits 

Baseball  Club 
Date:  May  24.  1994.  10:00  p.m.  to 

10:45  p.m. 
Location:  Upper  Mississippi  River 

mile  482.0-482.5,  Davenport,  LA 

5.  Three  Rivers  Festival  and  Regatta 
Sponsor:  Three  Rivers  Festival  And 

Regatta 
Date:  May  27  &  30,  1994,  9:00  a.m.- 

5:00  p.m.  (each  day) 
Location:  Monongahela  River  mile 

126.0  to  128.73.  Fairmont.  WV 

6.  Riverfest  (Little  Rock,  AR) 
Sponsor:  Riverfest.  Inc. 

Date:  May  30,  1994, 11:30  a.m.-12:00 

p.m. 
Location:  Arkansas  River  mile  118.0- 

119.5.  Little  Rock.  AR 

7.  Cape  Girardeau  Riverfest 
Sponsor:  Cape  Girardeau  Riverfest 

Association 
Date:  June  11.  1994,  3:00  p.m.  to  9:00 

p.m.;  9:15  p.m.  to  10:00  p.m.;  June 

12,  1994,  11:00  a.m.  to  8:00  p.m.;    • 

8:45  p.m.  to  10:15  p.m. 
Location:  Upper  Mississippi  River 

mile  51.5-52.5.  Cape  Girardeau, 

MO 

8.  Burlington  Steamboat  Days 


Sponsor:  Burlington  Steamboat  Days 
Date:  June  21.  1994.  8:45  p.m.  to  11:30 

p  m. 
Location:  Upper  Mississippi  River 

mile  403.5  to  404.5.  Burlington.  L\ 

9.  Peoria  Steamboat  Days 
Sponsor:  Peoria  Area  Community 

Events,  Inc. 
Date:  June  17-20,  1994,  8:00  p.m.  to 

12:00  a.m.  (each  day) 
Location:  Illinois  River  mile  162.0- 

163.0,  Peoria,  IL 

10.  St.  Albans  FOP  'Say  'No'  to  Drugs" 

Fireworks 
Sponsor:  St.  Albans  FOP 
Date:  June  18.  1994,  9:30  p.m.  to  10:00 

p.m. 
Location:  Kanawha  River  mile  46.0  to 

47.0  at  St.  Albans  Roadside  Park,  St. 

Albans,  WV 

11.  Riverfest  Fireworks  Display 
Sponsor:  Old  Fort  Riverfest 

Committee 
Date:  June  19,  1994,  9:15  p  m.  to  10:30 

p.m. 
Location:  Arkansas  River  mile  297.0 

to  298.0,  Fort  Smith,  AR 

12.  Freedom  Festival's  Thunder  on  the 

Ohio 
Sponsor:  Evansville  Freedom  Festival 
Date:  June  25-27,  1994;  June  25,  8:00 

a.m.  to  7:00  p.m.;  June  26,  9:00  a.m. 

to  6:00  p.m.;  June  27,  8:00  a.m.  to 

6:00  p.m.; 
Location;  Ohio  River  mile  792.0  to 

793  0,  Evansville,  IN 
13  Riverfest  (Pt.  Pleasant,  WV) 
Sponsor;  City  of  Point  Pleasant 
Date:  June  26,  1994,  10:00  p.m.  to 

10:30  p.m. 
Location;  Mouth  of  the  Kanawha 

Rivor  mile  0.5  and  Ohio  River  mile 

265.0.  Point  Pleasant,  WV 

14.  Stem  wheel  Regatta 
Sponsor;  City  of  Augusta 

Date;  June  26,  1994,  2:00  p.m.  to  4:00 

p.m. 
Location;  Waterfront-Ohio  River  mile 

426.0  to  429.0,  Augusta,  KY 

15.  Ashland  Tri-State  Fair  and  Regatta 
Sponsor;  Tri-State  Fair  and  Regatta 
Date;  July  1-4,  1994,  6:00  p.m.  to 

11:00  p.m. 
Location;  Asland  Public  Boat  Dock. 
Ohio  River  mile  322.0  to  323.0, 
Huntington,  WV 

16.  Riverfest,  Inc.  1992  (La  Crosse,  WI) 
Sponsor;  Riverfest,  Inc. 

Date:  July  1-5,  1994,  9:00  a.m.  to  2:00 

p.m.  (each  day) 
Location;  Riverside  Park,  Upper 

Mississippi  River  mile  697.5-698.5. 

La  Crosse,  WI 

17.  Huntington  Pops  Orchestra  Concert 
Sponsor;  The  Twentieth  Street  Bank 
Date;  July  3,  1994,  9:30  p.m.  to  10:00 

p.m. 
Location;  Harris  Riverfront 
Amphitheatre,  Ohio  River  mile 
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308.0-309.5.  Huntington.  WV 

18.  July  4th  Fireworks 
Sponsor  KDTH/KATF  Radio 

I3ate:  July  3.  1994.  9:15  p.m.  to  10:30 

pjn. 
Location;  Dubuque.  Iowa  Volunteer 

Road  between  Hawthorne  &  Lime. 

Upper  Mississippi  River  mile 

581.S-583.0.  Dubuque.  L\ 

19.  Qty  of  Pittsburgh  Independence  Eve 

Celebration 
SfMDnsor  Gtiparks 
Date:  July  3.  1994.  9:40  p.m.  to  10:30 

p.m. 
Location:  Point  State  Park.  Pittsburgh, 

PA 

20.  Mohne  Riverfest 
Sponsor  Gfv  of  Moline 

Date:  July  3-'5.  1994;  July  3-4.  9-.15 
p.m.  to  10:00  p.m.  (fireworks 
display);  )uly  5.  12:30  p.m.  to  3:30 
p.m.  (ski  show) 

Location:  Upper  Mississippi  River 
mile  486.0-488.0.  Mohne.  IL 

21.  Budweiser  Indiana  Governor's  Cup 
Sponsor.  Madison  Regatta,  Inc. 
Date:  July  3  &  4,  1994;  3.  9:00  a.m. 

6:00  p'm.;  4.  9:00  a.ra.  to  5:30  p 
4,9:00  p.m.  to  10:00  p.m. 
Location:  Ohio  River  mile  557.0- 
558.0,  Madison,  IN 

22.  Owensboro  Summer  Festival 
Sponsor  Owensboro  Summer 

Festival,  Inc 
Date:  July  4.  1994. 1:00  p.m.  to  2:30 

p.m. 
Location:  Boat  Dock  at  Foot  of 

Frederica  St.,  Ohio  Ri\'er  mile 

756.5-758.0.  Owensboro,  KY 

23.  Skyconcert — 4th  of  July  Celebration 
Sponsor.  WKZW 

Date;  Julv  4,  1994,  1:00  p.m.  to  4:00 

p.m.;  8:00  p.m.  to  10:30  p.m. 
Location:  Illinois  River  mile  162.0- 

163.0,  Peoria,  IL 
24  Riverfest  1994  (Fort  Madison.  L\) 
Sponsor  Rivercities  Fireworks  Corp 
Date:  July  4.  1994,  9:30  p.m.  to  11:30 

p.m. 
Location:  Upper  Mississippi  River 

mile  202.5-203.2,  Fort  Madison.  lA 

25.  Fireworks  Display  (Buchanan.  TN) 
Sponsor:  Tennessee  Dept.  of 

Environment  &  Conservation 

Division  of  Parks  4  Recreation 
Date:  July  4.  1994,  900  p.m.  to  11:00 

p.m. 
Location:  Tennessee  River  mile  66.0- 

67.0,  Buchanan,  TN 

26.  Muscatine  4th  of  July  Fireworks 
Sponsor:  Muscatine  Jaycees 

Date:  July  4,  1994.  9:15  p.m.  to  10.30 

p.m. 
Location:  Upper  Mississippi  River 

mile  450.5-451.5,  Muscatine.  lA 

27.  Star  Spangled  Celebration 
Sponsor:  WMC  Stations 

Date:  July  4,  1994.  9:30  p  m  to  10:00 
p.m. 


Tocation:  Mud  Island  (West  side  of 
Southern  Tip)  Audience  on  Tom 
Lee  Park.  Riverside  Drive-Lower 
Mississippi  River  mile  735.5-736.5. 
Memphis,  TN 

28.  Fourth  of  July  Fireworks  Display 
Sponsor  Charleston  Festival 

Commission,  Inc. 
Date;  July  4.  1994,  9:00  p.m.  to  10:00 

p.m. 
Location;  Ohio  River  mile  59.9-61.2 

29.  July  4th  Concert 

Sponsor.  Qncinnati  S\-mphony 

Orchestra 
Date:  July  4,  1994.  8:30  p.m.  to  11:00 

p.m. 
Location:  Ohio  River  mile  460.5- 

461.5,  Qncinnati,  OH 

30.  St.  Charles  Jaycees  Riverfest  1994 

Fireworks  Show 
Sponsor  Si.  Charles  Jaycees 
Date:  July  4,  1994,  7:Q0'p.m.  to  10:00 

p.m. 
Location:  Missoun  River  mile  28.0- 

29.0,  St.  Charles,  MO 

31.  Spirit  of  Freedom  Celebration 
Sponsor  UXAY  Radio 

Date:  July  4,  1994.  7:00  p.m.  to  1100 

p.m. 
Location;  Tennessee  River  mile 

255.5-256.5.  ShefBeld.  AL 

32.  4lh  of  July  Fireworks 
Sponsor:  Minneapolis  Park  &  Rec. 

Board 
Date:  July  4,  1994.  10:00  p.m.  to  10:30 

p.m. 
Location:  Upper  Mississippi  River 

mile  854.0-854.1,  Minneapolis.  MN 

33.  Venetian  Nigit  Lighted  Boat  Parade 
Sponsor  Quad  City  Venetian  Night 

Committee 
Date:  July  4,  1994.  8:00  p.m.  to  12:00 

a.m. 
Location:  Upper  Mississippi  River 

mile  483.0-488.0.  Geneseo,  IL 

34.  National  Association  of  Counties — 

Riverside  Gala  Fireworks  Display 
Sponsor:  Hennepin  County— Nat  1 

Assoc,  of  Counties  Annual  Meeting 
Date:  July  8.  1994,  10:00  p.m.  to  10:15 

p.m. 
Location:  Nicollet  Island  Park-Upper 

Mississippi  River  mile  854.5-854.6. 

Minneapolis,  MN 

35.  lOth  Annual  Steubenville  Regatta 
Sponsor:  Steubenville  Regatta  and 

Racine  Association,  Inc. 
Date:  July  9-11,  1994,  11:00  a.m.  to 

10:00  p.m.  (each  day) 
Location:  Ohio  River  mile  65  0-67.0, 

Steubenville.  OH 

36.  New  Haven.  KO  Boat  Race 
Sponsor  St.  Louis  Outboard  Drivers 

Association 
Date:  July  11,  1994,  11  00  a.m.  to  6:00 

p.m. 
Location;  Missouri  River  mile  81.0- 

82.0.  New  Haven,  MO 

37.  Minneapolis  Aquatermial  Power 

Boat  Grand 


Sponsor  Minneapolis  Aquatennial 

Association 
Date:  July  17-18,  1994;  July  17.  11:00 

a.m.  to  5:00  p.m.,  July  18.  9  00  a.m. 

to  5:00  p.m..  July  18,  9:00  a.m.  to 

7:00  p.m. 
Location:  Plymouth  Ave.  Bridge  to 

Railroad  Bridge-Upper  Mississippi 

River  mile  855.0-855.8, 

Minneapolis,  MN 

38.  Hastings  Flotilla  Frolic 
Sponsor:  Hastings  Flotilla  Frolic 

Association 
Date:  July  17.  1994,  1:00  p.m.  to  230 

p.m.  44:00  p.m.  to  530  p.m.  &  7:30 

p.m.  to  11:00  p.m. 
Location:  L>pper  Mississippi  River 

mile  813.0-814.3,  Hastings,  MN 

39.  Fireworks/Budweiser  World  Point 

let  Ski  Race/Huntmgton  Miller 

Qa-ssic  &  Testing 
Sponsor  Tri-Slate  Fair  and  Regatta 
Date:  Julv  17,  18,  23.  24,  25,  1994;  July 

17,  9:30  p.m  to  10:30  p.m.;  July  17 

&  19.  8:00  a.m.  to  6:00  p.m.;  July  23, 

8:00  a.m.  to  12:00  p.m.  *  1:00  p.m. 

to  8:00  p.m.;  July  24,  930  p.m.  to 

10:30  p.m.;  July  24  4  25,  8:00  a.m. 

to  12KX)  pjn.  4  1:00  p.m.  to  8:00 

p.m. 
Location:  Ohio  River  mile  308  8, 

Huntington,  WV 

40.  Wabasha  Riverboat  Day 
Sponsor  Wabasha  Area  Chamber  of 

Commerce 
Date:  July  24,  1994,  900  a.m.  to 

Midnight 
Location:  Upper  Mississippi  River 

mile  759.5-760.5.  Wabasha.  MN 

41.  Dragon  Boat  Races 

Sponsor  Stillwater  Area  Chamber  of 

Commerce 
Date:  July  24  &  25.  1994;  24,  5:00  p.m. 

to  9:30  p.m.;  25,  8:00  a.m.  to  6:30 

p.m. 
Location;  St.  Croix  River  mile  21  0- 

23.7,  Stillwater,  MN 

42.  Rivercade  Fireworks 
Sponsor  Rivercade 

Date:  July  25. 1994.  10:00  p.m.  to 

11:00  p.m. 
Location:  Mis.souri  River  mile  727.5- 

728.5,  Sioux  City.  L^ 

43.  Oakmont  Yacht  Club  Regatta 
Sponsor:  Oakmont  Yacht  Club 
Date:  July  31  thru  Aug  2,  1994;  31. 

9:00  a.m.  to  600  p.m.;  Aug  14  2, 

9:00  am.  to  600  p.m. 
Location:  11  th  Washington  Avenue- 
Allegheny  River  mile  12.0-13.0, 

Oakmont,  PA 
44  Fireworks 
Sponsor:  Red  Wing  Javcees 
Date:  Aug  1.  1994,  10:00  p.m.  to  11:00 

p.m. 
Location:  Upper  Mississippi  River 

mile  79aO-794  0,  Red  Wing,  MN 
45.  Mississippi  Annual  Down  River 

Adventure  by  Canoe  (MADRAC) 
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Sponsor  Mississippi  River 

Adventures 
Date:  Aug  1  thru  Aug  8.  1994.  7:00 

a.m.  to  5:00  p.m.  (each  day) 
Location:  Bellevue,  L^  to  Burlington. 

L\,  Upper  Mississippi  River  mile 

309  0-455.5,  Coralville.  lA 

46.  Great  River  Tug 
Sponsor:  Great  River  Tug 

Date:  .Aug  7.  1994.  10:00  a.m.  to  5:00 
p  m..  8.  1.00  p.m.  to  3:00  p.m. 

Location:  Upper  Mississippi  River 
mile  496.5-497.5,  LeCIaire.  L\ 

47.  Pittsburgh  Three  Rivers  Regatta 
Sponsor:  Pittsburgh  Three  Rivers 

Regatta.  Inc. 
Date:  Aug.  SS.  1994;  5,  4:00  p.m.  to 

9:30  p.m.;  6.  12:00  p.m.  to  10:30 

p.m.;  7,  6:30  a.m.  to  9:45  p.m.;  8. 

6:30  a.m.  to  9:00  p.m. 
Location:  One  mile  around  point  at 

confluence  of  Allegheny. 

.Monongahela  and  Ohio  River. 

Allegheny  River  mile  0.0-1.0  and 

0.0-0.8  Ohio  and  Monongahela 

River,  Pittsburgh.  PA 
48  Peace  Float 
Sponsor;  City  of  St.  Paul,  MN 
Date:  Aug  8,  1994.  9:00  p.m.  to  9:45 

p.m. 
Location:  Harriet  Island-Upper 

Mississippi  River  mile  839.6-639.7 

St.  Paul,  MN 
49.  Rollm  on  the  River 
Sponsor:  Rollin  On  The  River 
Date:  Aug  13,  1994,  9:15  p.m.  to  9:45 

p.m. 
Location:  Victory  Park/Upper 

Mississippi  River  mile  363  0-365.0, 

Keokuk.  lA 
50  Parkersburg  Homecoming  Festival 
Sponsor:  Parkersburg  Homecoming 

Festival 
Date:  Aug  13-15,  1994.  6:00  p.m.  to 

10:00  p.m.  (each  day) 
Location:  Downtown  Parkersburg- 

Ohio  River  &  Little  Kanawha  River 

mile  184.0-185.0,  Parkersburg.  \VV 

51.  Lansmg  Fish  Days  Canoe  Race 
Sponsor  Lansing  Lions  Club 

Date:  Aug  14, 1994.  10:00  a.m.  to  1:30 

p.m. 
Location:  Upper  Mississippi  River 

mile  662.5-664.0,  Lansing,  LA 

52.  Kentucky  Derby 

Sponsor  Salvation  Army  Boys  and 

Girls  Club 
Date:  Aug  14.  1994,  3:30  p.m.  to  7:25 

p  m. 
Location:  Ohio  River  mile  603.5- 

604.5.  Louisville.  KY 
53  Fembank  Regatta 
Sponsor  Ohio  Valley  Motor  Boat 

Racing  Association 
Date:  Aug  15,  1994.  12:00  p.m.  to  6:00 

p.m. 
Location:  Old  Fembank  Dam  Park 

Ohio  River  mile  482.0-483.2. 

Cincinnati.  OH 


54.  2nd  Annual  Tennessee  River  Drag 

Boat  Race 
Sponsor  Clifton  Rotary  Club 
Date:  Aug  15.  1994,  1:00  p.m.  to  6:00 

p.m. 
Location;  Tennessee  River  mile 

155.0-158.0.  (Kentucky  Lake) 

Clifton.  TN 

55.  Bud  Light  Championship  Grand  Prix 
Sponsor  Concord  Village  Lions  Club 
Date:  Aug  19-21.  1994.  8:00  a.m.  to 

7:15  p.m. 
Location:  Meramec  River  at  George 
Winter  Park  mile  14.0-16.0,  Fenton, 
MO 

56.  Monongahela  River  Festival 
Sponsor  Monongahela  River  Festival 
Date:  Aug  20-22,  1994.  6:00  a.m.  to 

12:00  a.m.  (each  day) 
Location:  Aquatorium/Monongahela 
River  mile  31.5-32.0.  North  Bank, 
Monongahela,  PA 

57.  Beaver  County  River  Regatta 
Sponsor  Beaver  County  River  Regatta. 

Inc. 
Date:  Aug  20-22.  1994.  9:00  a.m.  to 

5:00  p.m. 
Location;  Beaver  River,  mile  00.0-2.0. 

Beaver.  PA 

58.  Great  River  Days  Limited 
Sponsor  Great  River  Days  Limited 
Date:  Aug  21.  1994,  9:00  p.m.  to  11:00 

p.m. 
Location:  Illinois  side  of  river  on 
shore-Upfjer  Mississippi  River  mile 
451.0-t51.1.  Muscatine.  L\ 

59.  Muscatine  Great  River  Days  Regatta 
Sponsor  Muscatine  Great  River  Days 
Date:  Aug  21.  1994.  4:30  to  6:00  p.m. 
Location;  Upper  Mississippi  River 

mile  457.0-457.1.  Muscatine.  L\ 

60.  Kittanning  Rotary  Regatta 
Sponsor;  Kittanning  Rotary 

Date;  Aug  21  &  22.  1994.  9:00  a.m.  to 

8:00  p.m.  (each  day) 
Location;  Allegheny  River,  mile  44.0- 

45.0.  Ford  City,  PA 

61.  22nd  Armual  Charleston  Stemwheel 

Regatta 
Sponsor;  Kanawha  River  Navy 

Charleston  Festival  Commission, 

Inc. 
Date;  Aug  27  thru  Sept  5,  1994;  27 

thru  Sept  5,  7:00  p.m.  to  11:00  p.m. 

(each  day);  28,  8:00  p.m.  to  10:00 

p.m.;  29,  12:00  p.m.  to  6:00  p.m.; 

30,  12:00  p.m.  to  3:00  p.m.;  Sept  4, 

2:00  p.m.  to  6:00  p.m.;  5.  1:00  p.m. 

to  5:00  p.m.;  5,  9:30  p.m.  to  10:00 

p.m. 
Location;  Great  Kanawha  River  mile 

57.5-61.5 

62.  New  Richmond  Riverfest 
Sponsor:  New  Richmond  Riverfest 
Date:  Aug  29,  1994,  12:00  p.m.  to  6:00 

p.m. 
Location:  Ohio  River  mile  449.0- 
450.6.  New  Richmond,  OH 

63.  Labor  Day  Bash 

\ 


.Sponsor  City  of  Maxsville/Maxsville- 
Mason  Co.  Tourism 

Date:  Sep  4.  1994.  1.00  p.m.  to  5:00 

p.m. 
Location:  Ohio  River  mile  407.0- 

409.0.  Maxsville.  KY 

64.  Double  Iron  Triathlon 
Sponsor:  Ray  &  Nanc)-  Sheppart 
Date:  Sep  5.  1994.  7:00  a.m.  to  11:00 

a.m. 
Location:  Teruiessee  River  mile 
330.0-334.3.  Huntsville.  AL 

65.  Portsmouth  Riverdays 
Sponsor:  Portsmouth  Riverdays,  Inc. 
Date:  Sep  5.  1994,  9:45  p.m.  to  10:30 

p.m. 
Location:  Ohio  River  mile  355.5- 
357.0,  Portsmouth.  OH 

66.  Budweiser/Jesse  Brent  Memorial 

Boat  Racing  Assoc. 
Sponsor  Budweiser/Jesse  Brent 

Memorial  Boat  Racing  Assoc. 
Date;  Sep  5.  1994,  9:00  a.m.  to  5:00 

p.m. 
Location:  Lake  Ferguson-Lower 

Mississippi  River  mile  552,0-537.0. 

Greensville.  MS 

67.  Toyota/\VEBN  Fireworks 
Sponsor:  \VEBN 

Date;  Sep  5.  1994,  6:30  p.m.  to  9:35 

p.m. 
Location:  Between  U.S.  27.  L  &  N— I- 

471  Bridges-Ohio  River  mile  469.7. 

Cincinnati,  OH 

68.  The  Great  Missouri  River  Raft 

Regatta 
Sponsor:  The  Great  Missouri  River 

Raft  Regatta.  Inc. 
Date:  Sep  5,  1994.  10:00  a.m.  to  7:30 

p.m. 
Location:  Missouri  River  mile  627.5- 

601.0.  Omaha.  NE 

69.  Portsmouth  Riverdays  Hydroplane 

Regatta 
Sponsor:  Portsmouth  Riverdays  Inc. 
Date;  Sep  5  &  6.  1994.  10:00  a.m.  to 

6:00  p.m.  (each  day) 
Location:  Ohio  River  mile  355.5- 

357.0.  Portsmouth,  OH 

70.  Aspinwall  Centennial  Air  Show 
Sponsor:  Aspinwall  Centennial 

Committee 
Date;  Sep  6,  1994,  2:00  p.m.  to  2:20 

p.m. 
Location:  Lock  &  Dam  »2-Allegheny 

River  mile  6.7-7.5,  Aspinwall,  PA 

71.  The  Steamboat  Days  Festival 
Sponsor:  Steamboat  Days  Festival 

Committee 
Date:  Sep  10,  1994.  10:00  p.m.  to 

10:30  p.m. 
Location:  Ohio  River  mile  602.0- 

603.0.  Jeffersonviile.  IN 

72.  Kentuckiana  Powerboat  Classic 
Sponsor:  Bridge  The  Gap.  Inc. 

Date;  Sep  10-12.  1994;  10,  12:00  p.m. 
to  4:00  p.m.;  11.  11:00  a.m.  to  7:00 
p.m.;  12.  11:00  a.m.  to  7:00  p.m. 

Location:  Between  Clark  Memorial 
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and  Kennedy  Bridges-Ohio  River 
mile  604.5-603.0 

73.  Ohio  River  Sternwheel  Festival 
Sponsor.  Ohio  River  Stemwrheel 

Festival 
Date:  Sep  10-12.  1994;  10,  6:30  p.m. 

to  9:30  p.m.;  11,  6:30  p.m.  to  9:30 

p.m.;  12,  12:30  p.m.  to  3:00  p.m. 
Location:  Ohio  River  mile  170.8- 

171.9.  Marietta,  OH 

74.  Riverfront  Pops  Concert 
Sponsor:  Quad  City  S>'mphony 

Orchestra  Association 
Date:  Sep  11, 1994.  6:00  p.in.  to  9:00 

p.m. 
Location:  LeClaire  Park-Upper 

Mississippi  River  mile  497.0, 

Davenport,  L\ 

75.  Cincinnati  Reds — Kraft 
Sponsor:  The  Cincinnati  Reds 
Date:  Sep  18,  1994,  10:30  p.m.  to 

11:00  p.m. 
Location:  Riverfront  Stadium-Ohio 
River  mile  469.8-470.4,  Cincinnati, 
OH 

76.  Ashland  Area  Jaycees  Flote  Bote 

Race 
Sponsor:  Ashland  Area  Jaycees 
Date:  Sep  18, 1994, 11:00  a.m.  to  3:00 

p.m. 
Location:  Ashland  Boat  Ramp  to 

Ironton  Boat  Ramp-Ohio  River  mile 

322.8-327.4,  Ashland,  KY 

77.  Dardenne  Boat  Races 
Sponsor:  Dardenne  Slough  Race 

Association 
Date:  Sep  18  &  19,  1994,  8:00  a.m.  to 

6:00  p.m.  (each  day) 
Location:  Upper  Mississippi  River 

mile  224.0-228.5.  St.  Louis.  MO 

78.  Head  of  the  Des  Moines  Rowing 

Regatta 
Sponsor  Des  Moines  Rowing  Club 
Date:  Sep  25. 1994.  8:00  am.  to  6:00 

p.m. 
Location:  Des  Moines  River-Botanical 

Center  to  Prospect.  Des  Moines,  lA 

79.  Head  of  the  Ohio 
Sponsor:  Pittsburgh  Mercy 

Foundation 
Date:  Sep  25.  1994,  8:30  a.m.  to  4:00 

p.m. 
Location:  Allegheny  River  mile  0.0- 

3.30,  Pittsburgh,  PA 

80.  PSA  Fall  Race  Series 
Sponsor:  Pickwick  Sailing 

Association 
Date:  Oct  2  &  3.  1994,  11:00  a.m.  to 

6:00  p.m.  (each  day) 
Location:  Pickwick  Lake-Tennessee 

River  mile  209.0-218.0,  Cordova, 

TN 

81.  Head  of  the  Missisippi  Regatta 
Sponsor:  Minneapolis  Rowing  Club 
Date;  Oct  9,  1994.  7:30  a.m.  to  6:00 

p.m. 
Location:  Upper  Mississippi  River 
mile  850.0-853.0.  Minneapolis,  MN 

82.  Big  Bend  Sternwheel  Festival 


Sponsor.  Big  Bend  Sternwheel  Assn. 
Date:  Oc1  10,  1994,  2:00  p.m.  to  5:00 

p.m. 
Location:  Ohio  River  mile  249.0. 

Pomeroy,  OH 

83.  1994  Great  River  Race 
Sponsor.  Brou-ns  Creek  Sailing  .Assn. 
Date:  Oct  9  &  10,  1994,  10:00  a.m.  to 

10:00  a.m.  (next  day) 
Location:  Guntersviiie  Lake- 
Tennessee  River  mile  352.0-365.0. 
Huntsville,  AL 

84.  Tall  Stacks  1994 
Sponsor:  Tall  Stacks  1994 
Date:  Oct.  12-17,  1994,  6:00  a.m.  to 

2:30  a.m.  (each  day) 
Location;  Ohio  River  mile  469.0- 
471.0,  Cincinnati.  OH 

85.  Fleur  De  Lis  Regatta 
Sponsor.  City  of  Louisville  Board  of 

Aldermen 
Date:  Oct  16  &  17,  1994,  11:00  a.m.  to 

5:00  p.m.  (each  day) 
Location;  Ohio  River  mile  602.0- 

604.0,  Louisville,  KY 

86.  Fall  Color  Cruise 
Sponsor  Alharabra  Shrine 
Date:  Oct  24,  25,  31  &  Nov  1,  1994, 

8:00  a.m.  to  12:00  a.m.  (each  day) 
Location;  Tennessee  River  mile 
425.0-471.3.  Chattanooga,  TN 

87.  Head  of  the  Tennessee  Regatta 
Sponsor;  Knoxville  Rowing 

Association 
Date:  Oct  30,  1994,  8;00  a.m.  to  6.00 

p.m. 
Location:  Fort  Loudon  Lake  mile 

641.5-645.0,  Alcoa  Higliway  Bridge 

to  Sequoyah  Park,  Knoxville,  TN 

Dated:  February  18.  1994. 
Paul  M.  BlayncT. 

Rear  Admiral,  US.  Coast  Guard,  Commander, 
Second  Coast  Guard  District. 
IFR  Doc  94-4765  Filed  3-2-94;  8;45  am) 

BiLUNO  coot  ♦910-14-M 


Federal  Aviation  Admlnistratton 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Traff»c 
Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


Mr.  Reginald  C  Matthews,  Air  Traffic 
Rules  and  Procedures  Sen,ice,  Federal 
Aviation  Administration,  telephone: 
202-267-8783. 

SUPPLEMENTARY  iNf ORMATX3H:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  11).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  on  air 
traffic  issues  to  be  held  on  930  a.m., 
Monday.  March  14,  1994,  at  the  Air 
Transport  Association  of  America,  1301 
Pennsylvania  Avenue,  NW..  suite  1100, 
Washington,  DC  The  agenda  for  this 
meeting  will  include  a: 

•  Status  report  on  the  ad\isory  circular  on 
the  operation  of  unmanned  aL-space  vehicles; 

•  Status  report  of  the  Mode  S  ground 
sensor  evaluation  study; 

•  Discussion  on  changes  to  Advisory 
Circular  No.  90-66A.  Recommended  Traffic 
Patterns  and  Practices  for  Aeronautical 
Operations  at  Airports  Without  Operating 
Control  Towers; 

•  Discussion  of  new  project  assignnwnts. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  may  present 
written  statements  to  the  committee  at 
any  time  by  providing  30  copies  to  the 
Assistant  Executive  Director,  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Washington,  DC.  on  February  18, 
1994. 

Reginald  C.  Matthew*. 
Assislan:  Executive  Director.  Aviat}on 
Rulemaking  Ad\isory  Committee  on  Air 
Traffic  !ss>ies. 
|FR  Doc  94-4717  Filed  3-1-94;  8  45  ami 

BILLING  COOC  «t10-13-l« 


summary:  The  FA.^  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
F.A-^'s  Aviation  Rulemaking  Advi.sory 
Committee  on  air  traffic  issues. 
DATES:  The  meeting  will  be  held  on 
March  14.  1994,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue, 
MV.,  suite  1100,  Washington.  DC 
FOR  FURTHER  INFO«MAT»ON  CONTACT: 


Research  and  Special  Programs 

Administration 

Pipeline  Safety  Advisory  Bulletin  ADB- 
94-03  Railroad-Pipeline  Emergency 
Plans  Coordination 

AGENCY:  Research  and  Special  F^rograms 
Administration  (RSPA),  DOT. 

ACTION:  Advisory  to  gas  and  hazardous 
liquids  pipeline  operators  concerning 
pipelines  (l)  in  a  common  right-of-way 
with  a  railroad,  (2)  in  a  parallel  right-of- 
way,  or  (3)  that  cross  a  railroad  nght-of- 
way. 
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summary:  The  purpose  of  this  advisory 
is  to  inform  pipeline  operators  and  state 
pipeline  safety  program  managers  of  a 
special  notice  issued  by  the  Federal 
Railroad  Administration  (FRA)  to 
railroad  operators,  and  a  safety 
recommendation  issued  by  the  National 
Transportation  Board  (NTSB). 

Advisory 

The  presence  of  pipelines  carrying 
natural  gas  or  hazardous  liquids  on  or 
near  railroad  rights-of-way  creates  a 
need  for  pipeline  and  railroad  operators 
to  coordinate  emergency  response 
planning  and  actions.  Accordingly,  the 
Federal  Railroad  Administration  (FRA). 
in  its  manual  "Hazardous  Materials 
Emergency  Response  Plan  Guidance 
Document  for  Railroads"  (DOT/FRA/ 
ORD-93/Og.  March  1993  revision), 
issued  the  following  special  notice  on 
coordination  between  railroad  and 
pipeline  operators: 

Special  Notice 

After  the  Association  of  American 
Railroads  had  completed  their  work  on 
this  guidelines  document,  it  became 
evident  that  additional  information 
s.hould  be  included  regarding  pipelines 
that  might  be  affected  by  a  railroad 
accident.  This  "Special  Notice"  was 
developed  by  the  Federal  Railroad 
Administration  and  the  Research  and 
Special  Programs  Administration  to 
respond  to  this  need. 

Pipelines  in  Railroad  Rights-of-Way 

Many  railroad  rights-of-way  contain 
underground  pipelines  which  carry 
hazardous  materials. 

These  pipelines  may  be  in  a  common 
right-of-way  with  the  railroad,  in  a 
parallel  right-of-way.  or  cross  the 
railroad  right-of-way.  Pipelines  may 
carry  natural  gas.  crude  oil.  or 
petroleum  products  including  highly 
volatile  liquids  such  as  propane.  These 
materials  are  often  under  high  pressure. 

A  railroad  incident  which  results  in 
derailment,  heavy  equipment  operations 
in  the  right-of-way.  or  any  other 
disturbance  of  the  right-of-way.  has  the 
potential  of  damaging  underground 
pipelines.  Derailed  cars  and  engines  can 
directly  impinge  on  a  pipeline.  Loads 
imposed  on  a  pipeline  from  a  derailed 
train  or  cleanup  equipment,  or  striking 
the  pipeline  with  digging  equipment 
can  result  in  immediate  or  future 
failure.  Therefore,  the  presence  of 
underground  pipelines  carrying 
hazardous  material  must  always  be    ' 
considered  in  responding  to  a  rail 
incident.  Railroads  must  actively 
coordinate  their  emergency  response 
activities  with  pipeline  operators  to 
assess  possible  damage  due  to  the 


incident  and  to  prevent  damage  during 
response  and  cleanup  operations. 

Railroad  emergency  response  plans 
should  include  information  on 
underground  pipelines  which  could  be 
damaged  by  a  rail  incident.  This 
information  should  include  location, 
materials  carried,  and  emergency 
numbers  for  the  pipeline  operator. 
Natural  gas  pipelines  are  operated  under 
Federal  Regulations  49  CFR  part  192; 
hazardous  liquid  pipelines  are  operated 
under  49  CFR  part  195. 

In  accordance  with  a  safety 
recommendation  fh)m  NTSB,  pipeline 
operators  having  pipelines  on  or 
adjacent  to  railroad  rights-of-way  should 
discuss  this  "Special  Notice"  with  those 
railroad  operators  to  whom  it  applies, 
and  mutually  undertake  development  of 
plans  for  handling  emergencies 
involving  both  rail  and  pipeline 
systems.  Discussion  should  include 
information  on  how  a  pipeline  can  be 
damaged,  how  denting,  gouging  and 
even  surface  damage  that  appears  to  be 
minor  can  lead  to  future  failure,  the 
serious  consequences  that  can  result 
from  coating  damage,  and  information 
to  suggest  possibilities  for  one-call 
systems  to  be  a  help  on  incidents 
involving  both  raikoad  and  pipeline 
facilities.  RSPA  policy  for  Federal 
inspectors  responding  to  a  derailment 
that  may  impact  a  pipeline  is  to 
examine  the  condition  of  the  right-of- 
way  for  indications  of  possible  damage 
to  the  pipeline,  including  visual 
examination  of  the  pipe  and.  if  needed, 
excavation  to  expose  it.  Where 
warranted.  RSPA  policy  also  requires 
integrity  testing  (i.e.,  pigging  with  an 
instrumented  internal  inspection  device 
or  hydrostatic  testing). 

This  notice  will  be  discussed  with 
state  pipeline  safety  program  managers 
at  upcoming  Federal/state  pipeline 
safety  meetings. 

Background 

National  Transportation  Safety  Board 
(NTSB)  Safety  Recommendation  P-90- 
25  (issued  in  conjunction  with  NTSB 
Accident  Report  number  NTSB/RAR- 
90/02  on  the  San  Bernardino,  CA  train 
derailment  and  petroleum  pipeline 
rupture  in  May  1989)  urges  that 
operators  of  pipelines  located  on  or 
adjacent  to  railroad  rights-of-way 
coordinate  with  railroad  operators  in  the 
development  of  plans  for  handling 
transportation  emergencies  that  may 
impact  both  the  rail  and  pipeline 
systems.  In  addition,  P-90-25 
recommends  that  the  plan  be  discussed 
with  affected  state  and  local  emergency 
response  agencies. 

In  initialresponse  to  this 
recommendation,  representatives  of 


RSPA  met  with  FRA  representatives. 
The  foregoing  "Special  Notice"  was 
developed  in  the  course  of  their 
discussions. 

Issued  in  Washington.  DC,  on  February  23 
1994. 

George  W.  Tenley,  Jr.. 

Associate  Administrator  for  Pipeline  Safety 
[PR  Doc.  94--1676  Filed  3-1-94;  8:45  ami 

BILUNO  CODE  4»1(V-«0-P 


UNITED  STATES  INFORMATION 
AGENCY 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  Meeting  of  the 
Cultural  Property  Advisory  Committee. 


SUMMARY:  The  Cultural  Property 
Advisory  Committee  will  meet  on 
Tuesday.  March  15.  1994.  from  9  am  to 
approximately  3:30  pm.  USIA 
headquarters.  301  4th  Street,  SW.,  room 
840,  Washington,  DC.  The  meeting's 
agenda  will  include  deliberation  of 
whether  to  extend  an  emergency  import 
restriction  (imposed  under  the 
Convention  on  Cultural  Property 
Implementation  Act,  Public  Law  97- 
446.  19  U.S.C.  2601  et  afj  on 
archaeological  material  from  the  Sipan 
Archaeological  Region.  Lambayeque 
Valley,  northern  Peru.  Since  di'scussion 
of  this  matter  will  involve  information 
the  premature  disclosure  of  which 
would  likely  frustrate  implementation 
of  proposed  actions  and  f)olicies.  this 
portion  of  the  meeting  will  be  closed 
pursuant  to  5  U.S.C.  552b(c)(9)(B)  and 
19  U.S.C.  2605(h). 

The  Committee's  agenda  will  also 
include  a  discussion  of  whether  there  is 
a  need  for  special  ethical  criteria  for  the 
Committee.  This  portion  of  the  meeting 
will  be  open  to  the  public  and  will  take 
place  beginning  approximately  1:30  pm. 
Due  to  security  requirements  and 
limited  space,  persons  wishing  to  attend 
should  telephone  (202)  619-6612  by  5 
pm  on  Friday.  March  11.  1994.  A  list  of 
public  attendees  will  be  posted  at  the 
security  desk  of  USLA  in  order  to 
facilitate  access  to  the  meeting  room. 

Dated:  Februar>'  25,  1994. 
Peon  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 

IFR  Doc.  94-4749  Filed  3-1-94;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Commtttee  on  Prosthetics 
and  Special  Disabilities  Programs; 
Availability  of  Annual  Report 

Under  section  10(d)  of  Public  Law  92- 

462  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Department  of  Veterans 
Affairs'  Advisory  Committee  on 
Prosthetics  and  Special  Disabilities 
Programs  for  Fiscal  Year  1993  has  been 
issued.  The  Report  summarizes 
activities  of  the  Committee  on  matters 
relative  to  special  disability  programs, 
prosthetic  rehabilitation  technology, 
accomplishments  which  have  been 
made,  and  the  identification  of  areas 
where  further  study  and  improvements 
are  required.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Documents  Section.  Exchange  and 
Gift  Division.  LM  632,  Library  of 
Congress.  Washington.  DC  20540,  and 

Department  of  Veterans  Affairs.  Prosthetic 
and  Sensorv  Aids  Service.  Techworld 
Plaza— room  542.  801  I  Street  N\V., 
Washington,  DC  20001 


Dated  Fpbraary  6,  1994 
Heyward  Bannister, 

Committep  Management  Officer 

!FR  Doc   94-^666  FiW  3-1-94;  8:45  ami 

BILUNO  CODE  63J<M)1-lyl 


Veterans'  Advisory  Committee  on 
Environmental  Hazards;  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Veterans' 
Advisor)-  Committee  on  Environmental 
Hazards  will  be  held  on  Thursday  and 
Friday,  Apnl  14-15.  1994,  in  room  534 
on  both  days,  at  801  I  Street,  MV., 
Washington.  DC  20001,  The  meeting 
will  convene  at  9  a.m.  and  ad)oum  at  5 
p.m. 

The  purpose  of  the  meeting  is  to 
review  information  relating  tc  the  health 
effects  of  exposure  to  ionizing  radiation. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Ms.  Sylvia 
Arrington,  Department  of  Veterans 
Affairs  Central  Office  (026B),  810 
Vermont  Avenue.  N\V..  Washington,  DC 


20420,  phone  (202)  523-3885.  prior  to 

April  1,  19CI4 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L.  Conwav.  Deputy  .Assistant 
General  Counsel.  (026B),  Department  of 
Veterans  Affairs  Central  Office,  810 
Vermont  Avenue  .NW.,  Washington,  DC 
20420.  Submitted  material  must  be 
received  at  least  five  days  prior  to  the 
meeting.  Such  members  of  the  public 
may  be  asked  to  clarify  submitted 
miatenal  prior  to  consideration  by  the 
Co.mm.ittee. 

Dated:  Fabruar)'  8,  1994. 
Heyward  Bannister, 

Committee  Management  Officer. 

iFK  Doc.  94-^665  Filed  3-1-94;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  59,  No.  41 
Wednesday.  March  2.  1994 


Th:s  secDor  of  tfie  FEDERAL  REGISTER 
contains  rv     ^es  o<  meetings  pobiished  jnoer 
the  "GoMemmert  in  the  Sunsrtne  Act"  (Put) 
L  94-409)  5  U.S.C.  562t»ie)(3) 


BOARD  Of  GOVEWMORS  Of  T>fE  f€DERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday.  March 

7.  1994 

PLACE:  Marriner  S.  Eccles  Federal 
Re<ierve  Board  Buiiding,  C  Street 
entrance  between  20th  and  21st  Streets, 

^'^V  ,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSJOERED: 

1   Personrif"!  actions  (appointments, 
promotions,  a.ssignments,  reassignmenls.  and 
salarv-  actiori;)  involving  individual  Federal 
Reserve  S\      .ti  employe«;s. 

2.  Any  items  carried  forward  frora  a 
previously  announced  nnoeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr,  Joseph  R.  Coyne,  .•Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applicxitions 
scheduled  for  the  meeting. 

Dated:  Febraary  25.  1994. 
lennifier  J.  Johnson, 

/^SiOii  Jte  Secretary  of  the  Board. 

IFR  Doc  94^832  Filed  2-23-94.  10-.42  am) 


NATIONAL  SOENCE  FOUNDATION 

NATIONAL  SCIENCE  BOARD 
REVISED  TIME  AND  CHANGE  IN  MATTERS 
CONSIDERED;  Meeting  Held  on  February 
11,  n<M;  announced  in  Federal 
Register,  Vol.  59. 

Because  of  extreme  weather 
conditions  on  February  11, 1994  that 
caused  the  Federal  Government  to  close 
and  with  airports  either  limiting  travel 
or  closing,  the  National  Science  Board 
began  earlier  than  the  announced  time 
to  expedite  the  meeting  and  enable 
members  to  obtain  transportation  home. 
The  change  in  time  was  announced  at 
the  earliest  practical  time.  The  changes 
were  as  follows: 
MATTERS  CONStDEREO: 

Friday,  February  11,  1994 

Qoscd  Session  (S.-OO  a.m.-8:51  a.m.) 

— Minutes 

—Budget 

— Grants  and  Contracts 

Open  Session  (8:51  a.in.-9:10  a.m.) 

— Minutes 

— Chairman's  Repxjrt 
— Rejxjrts  from  Committees 
Dated:  February  23, 1994. 
Marta  Cehelsky, 
Executive  Officer. 
(FR  Doc  94-4913  Filed  2-28-94;  2:18  pml 

WLUNQ  COOC  7MS-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  February  28,  1994. 
A  closed  meeting  will  be  held  on 


Thursday,  March  3, 1994,  at  10  a.m. 

Commis-sioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  Genera!  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  flO) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese.  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  .March 
3, 1994,  at  10  a.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Regulatory  matters  regarding  financial 
institutions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed  please  contact:  Brian  Lane 
(202) 272-2400. 

Dated:  February  25.  1994. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  94-4861  Filed  2-28-94,  1;21  pm) 
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Federal  Aviation  Administration 


14  CFR  Part  71 

Proposed  Alteration  of  the  Charlotte,  NC, 

Class  B  Airspace  Area;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  92-AWA-61 

RIN  212O-AF02 

Proposed  Alteration  of  the  Charlotte, 
NC,  Class  B  Airspace  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 

action:  Notice  of  proposed  rulemaking 
(NPRM).  


SUMMARY:  This  notice  proposes  to  alter 
the  Charlotte,  NC.  Qass  B  airspace  area. 
This  proposal  would  maintain  the  upper 
limit  of  the  Charlotte.  Class  B  airspace 
area  at  10.000  feet  mean  sea  level  (MSL) 
and  redefine  several  existing  subareas  to 
improve  air  traffic  procedures.  The 
primary  g>-  .l  of  this  Gass  B  airspace 
area  modification  is  to  improve  safety 
while  providing  the  most  efficient  use  of 
the  terminal  airspace.  This  action  is 
intended  to  improve  the  flow  of  traffic 
and  increase  safety  in  the  Charlotte/ 
Douglas  terminal  area.  Airspace 
Reclassification,  In  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  "Terminal  Control 
Area,"  replacing  it  with  the  term  "Class 
B  airspace  area." 

DATES:  Comments  must  be  received  on 
or  before  May  2,  1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Chief  Ccrunsel.  Attention:  Rules  Docket 
(AGC-200).  Airspace  Docket  No.  92- 
AVVA-6,  800  Independence  Avenue, 
.SW.,  Washington.  DC  20591. 

The  officdl  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue.  SW..  Washington.  DC. 
wef-kdays.  except  Federal  holidays, 
between  830  a.m.  and  5  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 


SUPPLEMENTARY  WFORMATWN: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  ecanoniic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify'  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  mast  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AWA-6."  The  postcard  wall  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  vkdll  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
In  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persormel  concerned  with  this 
rulemaking  will  also  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-220.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Related  Rulemaking  Actions 

On  May  21,  1970,  the  FAA  published 
Amendment  91-78  to  part  91  of  the 
Federal  Aviation  Regulations  (35  FR 
7782).  which  provided  for  the 
establishment  of  Terminal  Control  Areas 
(TCA-s). 


On  February  3,  1987,  the  FAA 
pubhshed  a  final  rule  that  established 
requirements  pertaining  to  the  use, 
installation,  inspection,  and  testing  of 
Air  Traffic  Control  Radar  Beacon 
System  (ATCRBS)  and  Mode  S 
transponders  In  U.S. -registered  civil 
aircraft  (53  FR  3380).  The  rule  did  not 
affect  the  requirement  to  have  an 
operable  transponder  in  a  TCA. 

On  June  21, 1988.  the  FAA  published 
a  final  rule  that  requires  aircraft  to  have 
Mode  C  equipment  when  operating 
below  10.000  feet  MSL  within  30 
nautical  miles  of  any  designated  TCA 
primary  airport,  except  for  those  aircraft 
not  originally  certified  with  an  engine 
driven  electrical  system  or  which  have 
not  subsequently  been  certified  with 
such  a  system  installed  (53  FR  23356). 

On  October  14. 1988.  the  FAA 
published  a  final  rule  that  revised  the 
classification  and  pilot/equipment 
requirements  for  conducting  operations 
in  a  TCA  (53  FR  40318).  Specifically, 
the  rule:  (a)  Established  a  single-class 
TCA;  (b)  requires  the  pilot-in-comraand 
of  a  civil  aircraft  operating  within  a  TCA 
to  hold  at  least  a  private  pilot  certificate, 
except  for  a  student  pilot  who  has 
received  certain  docximented  training; 
and  (c)  eliminated  the  helicopter 
exception  from  the  minimum 
navigational  equipment  requirement. 

On  December  17. 1991.  the  FAA 
published  a  final  rule  on  airspace 
reclassification  (56  FR  65655).  As  a 
result  of  this  reclassification,  that 
airspace  formerly  referred  to  as  the 
Charlotte.  NC,  Terminal  Control  Area 
was  reclassified  to  Charlotte.  NC.  Class 
B  airspace  area,  effective  September  16, 
1993. 

Background 

The  Qass  B  airspace  area  (Terminal 
Control  Area  prior  to  September  16, 
1993)  program  was  developed  to  reduce 
the  midair  collision  potential  in  the 
congested  airspace  surrounding  airports 
with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements.  The 
density  qf  traffic  and  the  types  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probabilit)'  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
coliisiuus  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  visual  flight 
rules  (VFR)  and  contt'olled  aircraft 
operating  imder  instrument  flight  rules 
(IFR).  Class  B  airspace  areas  provide  a 
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method  to  accommodate  the  increasing 
number  of  IFR  and  VFR  operations.  The 
regulatory  requirements  of  Class  B 
airspace  area  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  giving  air  traffic  control 
(ATCl  increased  capabihty  to  provide 
aircraft  separation  ser\-ice,  thereby 
minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft.  To  date,  the  FAA 
has  established  a  total  of  29  Class  B 
airspace  area  designations.  The  FAA  is 
proposing  to  take  action  to  modify  or 
implement  additional  Class  B  airspace 
area,  to  provide  greater  protection  of  air 
traffic  in  the  airspace  regions  most 
commonly  used  by  passenger-carrying 
aircraft. 


Pre-.\PRM  Public  Input 

The  Nortli  Carolina  State  Department 
of  Transportation.  Division  of  Aviation, 
coordinated  the  establishment  and 
oversight  of  an  ad  hoc  committee  to 
develop  a  viable  Class  B  airspace  area 
design  recommendation.  Representation 
from  airport  users  and  local  aviation 
groups,  including  those  that 
participated  in  the  original  Terminal 
Control  Area  ad  hoc  committee,  was 
solicited  and  attained.  Local  control 
tower  facihty  representatives  provided 
technical  input  to  the  ad  hoc  committee. 
The  committee's  comments  and 
recommendations  were  forwarded  to  the 
FiAA"s  Southern  Region  for  evaluation, 
on  February  19,  1992.  for  review  and 
incorporated  into  the  proposed 
Charlotte,  Class  B  airspace  area 
modification.  As  announced  in  the 
Federal  Register.  57  FR  14745.  April  22. 
1992,  pre-NPRM  airspace  meetings  were 
held  on  June  17  and  18.  1992,  at  the 
North  Carolina  Air  National  Guard 
Dining  Facihty.  to  allow  other  local 
interested  airspace  users  an  opportunity 
to  provide  input  to  the  proposed 
Charlotte.  Class  B  airspace  area 
modification.  As  a  result  of  those 
informal  airspace  meetings,  seven  letters 
were  received  from  aviation 
organizations,  soaring  organizations  and 
private  citizens.  The  ad  hoc  committee 
report,  letters  submitted  to  the  FAA.  and 
the  minutes  of  both  airspace  meetings 
are  contained  in  the  FAA  airspace 
docket.  The  context  of  these  letters, 
airspace  meeting  comments/concerns, 
and  the  FAA's  findings,  are  summarized 
as  follows: 

1.  Some  persons  were  disappointed 
because  they  were  not  selected  to  be 
members  of  the  ad  hoc  committee.  The  ad 
hoc  committee  members  were  chosen  by  the 
committee  chairman.  Mr.  J.L.  Bondurant. 
under  the  oversight  of  the  North  Carolina 
iitate  DOT,  Aviation  Division.  All  significant 
aviation  interests  were  represented  by  the 
committee.  Any  persons  who  did  not 


participate  on  the  committee  had  the 
opportunity  during  this  phase  to  express 
their  views  for  the  FAA's  consideration. 

2.  The  Aircraft  Owners  and  Pilots 
Association  (AOPA)  requested  that  the  Class 
B  airspace  area  altitude  be  lowered  from 
10.000  feet  MSL  to  8.000  feet  MSL.  The  FAA 
rejected  that  proposal.  Lowering  the  ceiling 
of  the  Class  B  airspace  area  would  encourage 
VFR  flight  over  the  Class  B  airspace  area 
between  8.000  feet  MSL  and  10.000  feet  MSL 
especially  east^west  operations.  Should  VTR 
pilots  begin  operating  in  that  area,  they 
would  encounter  heavy  arrival  and  departure 
traffic  within  15  miles  of  the  Charlotte/ 
Douglas  International  Airport.  Traffic 
routinely  descends  on  the  downwind  leg  of 
the  landing  pattern,  from  altitudes  above 
8,000  feet  MSL.  Additionally,  VFR  pilots 
would  confiict  with  traffic  on  VOR  Federal 
Airway  V-37,  a  route  commonly  used  for  IFR 
operations  into  and  out  of  the  Class  B 
airspace  area. 

3.  One  commenter  stated  that  lowering  the 
floor  of  the  Class  B  airspace  area  from  6.000 
feet  MSL  to  3.500  feet  MSL  within  the  20  to 
25  mile  segment  north  and  south  of  the 
airport  would  allow  placement  of  aircraft  at 
a  dangerously  low  altitude  a  long  way  from 
the  runway.  Aircraft  outside  the  existing 
Class  B  airspace  area  are  at  these  altitudes 
because  of  the  requirements  necessary  to 
conduct  simultaneous  instrument  approaches 
to  parallel  runways  within  the  Class  B 
airspace  area.  Under  those  approach 
procedures,  it  is  not  unusual  or  dangerous  to 
have  aircraft  at  these  altitudes  and  distances 
on  the  final  approach  course. 

4.  Members  of  the  Soaring  Association 
proposed  that  the  Class  B  airspace  area  not 
be  amended  until  actual  air  traffic  growth 
warrants  further  change.  They  also 
questioned  whether  more  airspace  would 
increase  the  airport's  abilitv-  to  handle  a 
higher  number  of  aircraft,  the  decision  to 
propose  modifying  the  Class  B  airspace  area 
was  based  on  the  current  air  traffic  growth 
and  operational  requirements  (See  discussion 
of  specific  growth  figures  later  in  this 
document).  At  times,  aircraft  cross  the 
boundary  of  the  Class  B  airspace  area  during 
simultaneous  instrument  approaches  to 
parallel  runways.  Since  modification  is  being 
pursued  at  this  time  for  operational  reasons, 
it  is  desirable  for  the  FAA  to  consider  all 
factors,  including  future  airport  and  air  traffic 
growth  forecast. 

5.  Several  commenters  noted  that  other 
existing  Cla.ss  B  airspace  areas  have  primary 
airports  with  runway  configurations  similar 
to  Charlotte/Douglas  International,  and  the 
Class  B  airspace  area  does  not  extend  beyond 
20  miles  in  any  direction.  The  commenters 
stated  that,  because  the  runway  configuration 
of  the  Charlotte/Douglas  International 
Airport  is  similar  to  those  other  primary 
airports,  the  FAA's  proposal,  which  includes 
Class  B  airspace  area  out  to  30  miles,  is 
inappropriate.  The  FAA's  responsibility  is  to 
manage  effectively  the  airspace  surrounding 
the  Charlotte  area,  while  providing  the 
requisite  level  of  safety.  Comparison  with 
other  airports  is  generally  inappropriate, 
since  no  two  airports  are  the  same.  Each 
Class  B  airspace  area  must  be  site  specific; 
and  to  meet  the  operational  needs  of  the 


Charlotte  area,  the  Charlotte  Class  B  airspace 
area  is  required  to  extend  out  to  30  nautical 
miles. 

6.  The  Chester  Soaring  Association 
questioned  the  need  to  modify'  the  airspace 
to  accommodate  simultaneous  insmiment 
approaches  that  occur  less  than  50  percent  of 
the  tune.  Regardless  of  the  percentage  of  use. 
It  IS  unacceptable  to  the  FAA  to  have  any 
aircraft  routinely  vectored  beyond  the 
boundaries  of  the  Class  B  airspace  area  into 
airspace  where  aircraft  separation  is  not 
provided  to  all  aircraft. 

7.  The  Chester  Soaring  Association  also 
objected  to  lowering  the  Class  B  airspace  area 
fioor  southwest  and  southeast  of  the  airport 
from  8.000  feet  MSL  to  6,000  feet  MSL  It  also 
shared  the  opinion  of  the  Soaring  Society  of 
America  that  lowering  the  floor  of  the  Class 

B  airspace  area  will  render  the  Chester 
Soaring  site  unusable  for  competition.  The 
proposed  design  was  submitted  by  the  ad  hoc 
committee  as  a  means  of  containing  aircraft 
descending  on  base  leg,  within  the  Class  B 
airspace  area  while  conducting  simultaneous 
instrument  approaches.  While  the  FAA 
understands  the  concerns  of  the  soaring 
community,  those  concerns  can  be 
accommodated  only  to  the  extent  that  they 
do  not  compromise  the  FAA's  ability  to 
manage  efficiently  the  Charlotte  Class  B 
airspace  area  and  provide  the  optimum  level 
of  safety  to  the  flying  public. 

All  comments  were  considered  in 
developing  the  proposal  to  modify  the  Class 
B  Bu-space  area.  If  these  modifications  are 
adopted,  the  revised  Charlotte  Class  B 
airspace  area  chart  will  depict  VFR  flyways 
and  specific  access  instructions  to  facilitate 
alternatives  to  flight  within  the  Class  B 
airspace  area. 


The  Proposal 

The  FAA  proposes  to  amend  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  modify  the  existing 
Charlotte  Class  B  airspace  area,  based  on 
safety  and  operational  needs.  The  FAA's 
responsibihty  is  to  manage  efficiently 
the  airspace  sun-ounding  the  Charlotte 
area  while  providing  the  optimum  level 
of  safety  to  the  flying  public.  The 
number  of  enplaned  passengers  at 
Charlotte/Douglas  International  Airport 
was  7,784,047  in  1991  and  8,425.447  in 
1992.  an  increase  of  8.2  percent.  The 
airport  operations  were  440.956  in  1991 
and  466.351  in  1992.  more  than  a  5.8 
percent  increase  in  traffic. 

Section  91.131  of  part  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
91.131)  prescribes  rules  for  aircraft 
ojjerating  in  airspace  designated  as  a 
Class  B  airspace  area.  The  Class  B 
airspace  area  rule  provides,  in  part,  that 
prior  to  entering  the  Class  B  airspace 
area,  any  pilot  at  any  airport  within  the 
Class  B  airspace  area  or  flying  through 
the  Class  B  airspace  area  must:  (1) 
Obtain  appropriate  authorization  from 
ATC;  (2)  comply  with  applicable 
procedures  estabhshed  by  ATC  for  pilot 
training  operations  at  an  airport  within 
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a  Class  B  a^-space  area;  and  (3)  hold  at 
least  a  private  pilot  certificate  or  meet 
the  requirements  of  §  61.95  of  the 
Federal  Aviation  Regulations  {14  CFR 
61.95),  if  the  aircraft  is  operated  by  a 
student  pilot. 

Any  person  operating  an  aircraft 
w-ithin  a  Class  B  airspace  area  must  have 
the  aircraft  equipped  with  an  operable 
two-way  radio  capable  of 
communications  with  ATC  on 
appropriate  frequencies  for  that  Class  B 
airspace  area,  and  the  applicable 
operating  transponder  and  automatic 
altitude-reporting  equipment  specified 
in  paragraph  (b)(1)  of  §91.215  of  the 
Federal  Aviation  Regulations.  Unless 
otherwise  authorized  by  ATC.  all  large, 
turbine-powered  aircraft  operating  to  or 
from  a  Class  B  airspace  area-primary 
airport  must  be  operated  at  or  above  the 
designated  floors  of  the  Class  B  airspace 
area  while  -vithin  the  lateral  limits  of 
the  Class  b  airspace  area.  The  pilot  of 
any  aircraft  departing  from  an  airport 
located  within  the  surface  area  of  a 
Class  B  airspace  area  is  required  to 
r^^ceive  a  clearance  from  .ATC  prior  to 
tdkeofl. 

All  aircraft  operating  writhin  a  Class  B 
airspace  area  are  required  to  comply 
with  all  ATC  clearances  and 
instructions.  Howe'.-er,  ATC  may 
authorize  deviations  from  any  of  the 
operating  requirements  of  the  rule  when 
safety  considerations  justify  the 
deviation.  Ultralight  vehicle  operations 
and  parachute  jumps  in  a  Class  B 
airspace  area  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization.  Definitions  and  operating 
requirements  apphcable  to  Class  B 
airspace  area  niav  be  found  in  14  CFR 
71.41.  9<l.l.  91.117,  91.131,  91.215. 
SFAR  No.  62.  and  appendix  D  to  part  91 
of  the  FAR. 

The  standard  configiiration  of  a  Gass 
B  airspace  area  consists  of  3  concentric 
circles  centered  on  the  primary  airport 
e.xtending  to  10,  20.  and  30  nautical 
miles  respectively.  Generally,  the 
vertical  limits  of  the  Class  B  airspace  are 
10,000  feet  MSL.  with  the  floor 
established  at  the  surface  in  the  inner 
area  and  at  levels  appropriate  to 
containment  of  operations  In  the  outer 
areas.  Variations  of  these  criteria  may  be 
necessary  contingent  upon  terrain, 
adjacent  regulatory  airspace,  and  other 
factors  unique  to  the  lerminal  area.  The 
site  speatic  airspace  configuration 
proposed  herei.n  is  the  result  of  an 
extensive  FAA  study,  conducted  after 
obtaining  public  input  through  an  ad 
hoc  committee,  informal  airspace 
meetings  and  written  comments.  Copies 
of  the  report  of  this  study  are  contained 
in  the  F.-V*   'ocket  and  are  available  on 
request.  The  fAA  has  determined  that 


the  proposed  alteration  of  airspace  for 
the  Charlotte  Class  B  airspace  area 
would  be  consistent  with  Class  B 
airspace  area  objectives.  The  proposed 
configuration  considers  the  present 
terminal  area  flight  operations  and 

terrain. 

The  following  proposed  modification 
of  the  Charlotte  Class  B  airspace  area 
reflects  public  comments  and  user 
group  inputs; 

Area  A.  That  airspace  extending 
upward  from  the  surface  to  and 
including  10.000  feet  MSL  within  a  7- 
mile  radius  of  the  Charlotte  VOR/DME. 
This  airspace  is  necessary  to  contain 
large  turbine-powered  aircraft  within 
the  Class  B  airspace  area,  while 
operating  to  and  from  the  primary 
airport,  and  allow  for  ingress/egress  to 
secondary  airports. 

Area  B'  That  airspace  extending 
upward  from  1.800  feet  MSL  to  and 
including  10.000  feet  MSL  between  the 
7-  and  11-mile  radius  of  the  Charlotte 
VOR/DME,  excluding  that  airspace 
within  a  2-mile  radius  of  the  Gastonia 
Airport. 

This  airspace  is  required  for  vectoring 
aircraft  arriving  at.  and  departing  from, 
the  primarv  airport. 

Area  C.  that  airspace  extending 
upward  from  3,600  feet  MSL  to  and 
including  10,000  feet  MSL  between  the 
11-  and  25-mile  radius  of  the  Charlotte 
VOR/DME,  including  that  airspace 
within  a  2-niile  radius  of  the  Gastonia 
Airport,  excluding  that  airspace  within 
and  below  Areas  D,  E,  and  F  hereinafter 
described. 

This  airspace  configuration  would 
provide  an  area  to  contain  aircraft 
during  chmb  and  descent  transitioa 
maneuvers  between  the  terminal  and 
enroute  structures. 

Area  D.  That  airspace  extending 
upward  from  4,600  feet  MSL  to  and 
including  10.000  feet  MSL  between  the 
20-  and  25-mile  radius  northwest  of  the 
Charlotte  VOR/DME.  bounded  on  the 
west  by  U.S.  Highway  321.  and  bounded 
on  the  east  by  the  Marshall  Steam  Plant 
Rail  Spur;  and  that  airspace  between  the 
20-  and  25-mile  radius  southwest  of  the 
Charlotte  VOR/DME,  bounded  on  the 
east  by  U.S.  Highway  21,  and  bounded 
on  the  west  bv  a  Une  due  south  from  the 
Charlotte  VOR/DME  218"  radial  20-raile 
fix  to  the  intersection  of  the  25-mile  arc. 

This  airspace  is  required  to  provide 
an  area  to  contain  aircraft  using 
Charlotte/Douglas  International  Airport 
during  profile  descent.  The  proposed 
floor  would  allow  sufficient  airspace  for 
VFR  operations  undenveath  the  Class  B 
airspace  area. 

Area  E.  That  airspace  extending 
upward  from  6.000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 


lat.  35*36'30"  N.,  long.  80°57'45"  W., 
extending  counterclockwise  on  the  25- 
mile  arc  of  the  Charlotte  VOR/DME  to 
U.S.  Highway  321,  thence  south  on  U.S. 
Highway  321  until  intercepting  the  20- 
mile  arc  southwest  of  the  Charlotte 
VOR/DME,  thence  counterclockwise  on 
the  20-mile  arc  to  the  218°  radial  of  the 
Charlotte  VOR/DME.  thence  due  south 
to  the  intersection  of  the  25-mile  arc  of 
the  Charlotte  VOR/DME.  thence  due 
west  until  intercepting  the  218'  radial  of 
the  Charlotte  VOR/DME,  thence 
southwest  on  the  218°  radial  to  the  30- 
mile  fix,  thence  clockwise  on  the  30- 
mile  arc  to  the  328°  radial  of  the 
Charlotte  VOR/'DME,  thence  direct  to 
the  point  of  beginning,  excluding  that 
airspace  between  the  20-  and  30-raile 
radius  of  the  Charlotte  VOR/DME 
between  the  242°  radial  of  the  Charlotte 
VOR/DME  clockwise  to  the  293°  radial, 
and  that  airspace  beginning  at  lat. 
35°36'30"  N.,  long.  80°57'45"  W.. 
extending  clockwise  on  the  25-mile  arc 
of  the  Charlotte  VOR/DME  to  long. 
80°46'00"  W.,  thence  due  south  to  the 
20-mile  arc  northeast  of  the  Charlotte 
VOR/DME,  thence  clockwise  on  the  20- 
mile  arc  to  the  081°  radial  of  the 
Charlotte  VOR/DME,  thence  west  along 
the  081°  radial  to  the  11-mile  fix  from 
the  Charlotte  VOR/DME.  thence  direct 
to  the  Charlotte  VOR/DME  147°  radial 
25-mile  fix.  thence  clockwise  on  the  25- 
mile  arc  to  the  intersection  of  U.S. 
Highway  21.  thence  direct  to  the 
Charlotte  VOR/DME  147°  radial  30-mile 
fix,  thence  counterclockwise  on  the  30- 
mile  arc  to  the  Charlotte  VOR/DME  025° 
radial,  thence  direct  to  the  point  of 
beginning,  excluding  that  airspace  east 
of  U.S.  Highway  601  between  the 
Charlotte  VOR/DME  062°  radial 
clockwise  to  the  120°  radial. 

This  airspace  is  required  to  provide 
an  area  to  contain  aircraft  descending 
into  the  Charlotte/Douglas  International 
Airport.  The  proposed  boundaries 
would  allow  sufficient  airspace  for  VFR 
aircraft  operations  outside  the  Class  B 
airspace  area. 

Area  F.  That  airspace  extending 
upward  from  8,000  feet  MSL  to  and 
including  10,000  feet  MSL  between  the 
20-  and  25-mile  radius  of  the  Charlotte 
VOR/DME  from  die  242°  radial 
clockwise  to  the  293°  radial  of  the 
Charlotte  VOR/DME;  and  that  airspace 
between  the  20-  and  25-mile  radius  from 
the  Charlotte  VOR^TDME  between  the 
062°  radial  of  the  Charlotte  VOR/DME 
clockwise  to  the  120°  radial  and  east  of 
U.S.  Highway  601. 

This  airspace  is  necessary  to  provide 
descent  profile  for  aircraft  en  route  to 
Charlotte/Douglas  International  Airport 
and  to  allow  sufficient  airspace  to  VTR 
operations  at  area  airports. 


Federal  Register  /  Vol.  59.  No.  41  /  Wednesday.  March  2.  1994  /  Proposed  Rules 


10043 


The  preceding  summary  of  the 
proposed  alteration  to  the  Class  B 
airspace  area  configuration  identifies 
that  airspace  which  is  necessary  to 
contain  large  turbojet  aircraft  operations 
at  the  Charlotte/Douglas  International 
Airport.  ATC  would  provide  control  and 
separation  service  for  all  flights  within 
the  proposed  airspace  boundaries. 
Furthermore,  ATC  clearance  is  required 
for  aircraft  of>erations  within  that 
airspace.  Modifying  this  Class  B 
airspace  area  would  greatly  enhance  the 
safety  of  flight  within  the  congested 
airspace  overlying  the  Charlotte 
metropolitan  area  by  facihtafing  the 
separation  of  controlled  and 
uncontrolled  flight  operations. 

Class  B  airspace  area  designations  are 
published  in  Paragraph  3000  of  FAA 
Order  7400.9A,  dated  June  17.  1993.  and 
efTective  September  16,  1993.  and  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298).  July  6.  1993.  The 
Class  B  airspace  area  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  order. 

ReguJatory  Evaluation 

In  keeping  with  the  "principles  of 
regulation"  contained  in  Executive 
Order  12866.  this  section  summarizes 
the  regulatory  evaluation  prepared  by 
the  FAA  on  the  proposed  amendment  to 
14  CFR  part  71— to  alter  the  Charlotte. 
Class  B  airspace  area.  Charlotte.  NC.  The 
full  regulatory  evaluation,  contained  in 
the  docket,  assesses  and  quantifies,  to 
the  extent  practicable,  estimated  costs 
and  anticipated  benefits  to  the  private 
sector,  consumers,  and  Federal,  state, 
and  local  governments.  Additionally, 
the  FAA  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action". 

Operational  requirements  mandate 
that  the  Class  B  airspace  area  shelves  be 
lowered  between  20  and  25  nautical 
miles  of  the  Charlotte/Douglas 
International  Airport  (CLT)  to  more 
easily  accommodate  large  turbine- 
powered  aircraft  operating  in  the  Class 
B  airspace  area.  This  situation  is 
particularly  critical  when  conducting 
simultaneous  ILS  operations  due  to  the 
present  lack  of  maneuvering  airspace  for 
aircraft  on  final  approach  to  CLT  or 
taking  off  from  CLT. 

The  proposed  modifications  of  the 
Charlotte  Class  B  airspace  area  are  the 
result  of  a  staff  study  conducted  by  the 
local  FAA  authority.  The  staff's  goal  was 
to  determine  a  better  Class  B  airspace 
area  design  that  would  provide  greater 
safety  for  aircraft  operating  to  and  from 
CLT.  The  airspace  design  reflects  user 
feedback  and  information  obtained 
during  Informal  Airspace  Meetings  held 
)ime  17  and  18.  1992  at  the  North 


CaroUna  Air  National  Guard  Facility  at 
Charlotte  Douglas  International  Airport. 

The  proposed  modifications  were 
chosen  after  reviewing  three  options. 
The  FAA  does  not  recommend  the  first 
option,  to  retain  the  existing  Class  B 
airspace  area  design,  because  the  area 
boundaries  do  not  conform  to  current 
gixidelines  for  regulated  airspace  at 
busier  terminal  facilities  (FAA  Order 
7400.2),  nor  do  these  boundaries 
provide  the  necessary  Class  B  airspace 
area  to  handle  levels  of  traffic 
experienced  today  and  projected  for  the 
future.  The  second  option,  which  is  also 
not  recommended,  would  modify  the 
existing  Class  B  airspace  area  to  the 
standard  configuration  as  contained  in 
FAA  Order  7400.2.  This  option  does  not 
have  any  visual  references  and  the 
amount  of  airspace  involved  would  be 
greater  than  needed.  The  FAA  chose  the 
third  option,  which  would  establish  a 
site  specific  Class  B  airspace  area 
configuration  based  on  the  operational 
needs  of  the  Air  Traffic  facility  and 
input  ft-om  the  Charlotte  Class'  B 
airspace  area  ad  hoc  committee.  This 
option  provides  necessary  Class  B 
airspace  area  that  would  contain 
Charlotte  present  and  future  traffic 
fiows.  It  would  also  minimize  the 
impact  on  airspace  users  and  would  also 
enhance  the  visual  means  for  boundary 
definition.  Finally,  it  would  provide 
airspace  below  the  floor  of  the  Class  B 
airspace  area  for  VFR  operators  desiring 
to  remain  clear  of  the  Class  B  airspace 
area.  It  would,  however,  require  site- 
specific  charting,  and  a  non-standard 
design  would  require  heightened  area 
awareness  by  users.  It  would  also 
establish  controlled  airspace  where  it 
currently  does  not  exist  thereby 
impacting  some  users. 

Cost  AnaJysis 

The  proposed  rule  would  impose 
little  or  no  administrative  costs  to  the 
FAA.  Additional  personnel  and 
equipment  are  not  needed  to  implement 
this  rule.  The  FAA's  controller 
workforce  would  be  trained  in  the 
aspects  and  procedures  of  the  proposed 
Class  B  airspace  area  during  regularly 
scheduled  briefing  sessions  at  no 
additional  costs  to  the  FAA. 

The  Charlotte  Sectional  Chart  and  the 
Charlotte  Terminal  Area  Chart  would 
have  to  be  revised,  but  the  FAA  would 
make  these  changes  when  those  charts 
are  routinely  updated.  These  changes 
are  considered  part  of  the  ordinary  cost 
of  chart  revision,  and  therefore,  the  FAA 
would  incur  no  additional  costs. 
Because  pilots  normally  use  current 
charts,  they  should  not  incur  any 
additional  charting  costs  either;  as  the 
charts  become  obsolete,  pilots  should 


replace  them  with  charts  that  depict  the 
modified  Class  B  airspace  area. 

The  proposed  rule  would  impose 
little  costs  to  VFR  users  for  several 
reasons.  The  FAA  expects  that 
Lincolnton,  faars/Townsend.  and  Lake 
Norman  airports  would  be  the  only 
public  airports  affected  by  the  lower 
fioor.  North  of  Charlotte,  the  Class  B 
airspace  area  floor  would  change  from 
6.000  feet  to  4.600  feet  (over  Lincolnton) 
and  would  create  a  6.000  foot  floor  over 
Lake  Norman.  South  of  Charlotte,  the 
Jaars/Townsend  airport  would  be 
affected  by  the  floor  of  the  Class  B 
airspace  area  changing  ft-om  6.000  feet 
to  3,600  feet.  Those  pilots  who  currently 
use  this  airspace  and  wish  to  remain 
free  of  Class  B  airspace  area  control 
would  incur  circumnavigational  costs. 
However,  the  added  time  and  cost  to 
circumnavigate  is  expected  to  be 
minimal.  Those  pilots  who  continue  to 
operate  in  this  airspace  by  participating 
in  the  Charlotte,  Class  B  airspace  area 
would  be  inconvenienced. 

VFR  operators  who  do  not  routinely 
fly  inside  the  Charlotte,  Class  B  airspace 
area  may  be  potentially  inconvenienced 
by  having  to  participate  in  the  Class  B 
airspace  area,  (i.e.,  contact  ATC  and 
follow  operational  njles),  if  they  operate 
in  the  areas  of  proposed  Class  B  airspace 
area  expansion.  The  FAA  believes  that 
most  VFR  operators  would  not  be 
significantly  inconvenienced  because 
they  are  already  participating  in  the 
Class  B  airspace  area,  either  by 
voluntarily  contacting  ATC  when  in 
areas  adjacent  to  or  under  the  Class  B 
airspace  area  by  monitoring  ATC 
frequencies. 

Those  aircraft  operators  who  wish  to 
avoid  the  Class  B  airspace  area  could 
face  circumnavigational  costs  in  those 
areas  where  the  floor  would  be  lowered 
north  and  south  of  the  airport.  However, 
the  FAA  believes  that  the  costs  would 
be  negligible.  Nevertheless,  the  FAA 
welcomes  comments  from  those 
individuals  that  could  potentially  be 
affected  by  increased 
circumnavigational  costs. 

Finally,  sailplane  pilots,  such  as  those 
representing  the  Chester  Soaring 
Association,  could  face  increased  costs 
by  having  to  relocate  to  a  jiew  airport 
should  they  not  be  able  to  fly  at  Chester 
In  general,  these  users  could  incur  costs 
if  the  FA-^  determines  that  a  desired 
level  of  safety  to  the  flying  public  could 
not  be  maintained  if  sailplanes  are 
permitted  in  the  proposed  Class  B 
airspace  area.  Sailplane  pilots  who  use 
the  Chester.  SC  airport  may  have  to 
drive  longer  distances  and  incur  added 
transportation  costs  before  they  can 
assemble  and  fly  their  gliders  In 
addition,  the  local  economies  of  Chester 
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and  Charlotte  may  be  adversely  affected 
by  those  pilots  and  famihes  who  attend 
major  national- level  cxmtests  at  Chester 

However,  under  this  proposed  rule, 
the  FAA  would  tr>'  to  accommodate 
users  of  sailplanes  even  though  soaring 
activities  are  somewhat  random  and 
unpredictable  (as  they  are  dependent 
upon  thsrmals  and  other  weather 
condiUons).  These  users  would  be 
accommodated  through  Letter  of 
Agreement  procedures.  These 
procedures  should  allow  ail  parties  use 
of  the  airspace  provided  that  an 
optimum  level  of  safety  to  the  Dying 
public  IS  maintained. 

Benefit  Analysis 

The  proposed  rule  is  expected  to 
f  ahance  safety  by  reducing  the  risk  of 
r-.idair  collisions.  The  risk  of  a  midair 
rolhsion  would  be  reduced  by 
i.icreasing  the  controlled  airspace 
;: round  Charlotte.  North  Carolina. 

Due  to  the  proactive  nature  of  the 
proposed  changes,  the  potential  safety 
benefits  are  difficult  to  quantify  in 
monetary  terms.  Aircraft  operations 
within  the  present  configuration  of  the 
Charlotte,  Qass  B  airspace  area  have 
increased  since  the  Gass  B  airspace  area 
was  created  and  the  airspace  has 
become  more  complex  (a  greater  mix  of 
large  turbme-pov/ered  air  carrier  aircraft 
with  other  aircraft  of  var\'ing 
performance  charactensticsj.  In 
addition,  hiture  operations  are  projected 
to  increase. 

Fortunatelv.  there  have  been  no 
midair  coll.  ..ons  within  the  Charlotte, 
Class  B  airspace  are.a.  Without  the 
experience  of  an  actual  midair  collision, 
estimating  the  probability  of  a  potential 
occurrence  in  the  absence  of  a  proposed 
rule  cannot  be  reliably  determined.  Due 
to  the  projected  increase  in  traffic  (see 
earlier  discussionl.  there  Is  a  potential 
safety  problem,  although  it  is  not  yet 
critical.  Without  the  proposed  rule, 
aviation  safety  in  the  Charlotte  area 
could  be  reduce  in  the  future,  which 
could  lead  to  catastrophic 
consequences. 

Comparison  of  Costs  and  Benefits 

The  precise  reduction  in  the  risk  of  a 
midair  collision  avoided  by  the 
proposed  rule  and  its  monetary  values 
cannot  be  estimated  at  the  present  time. 
However,  system  efficiency  would  be 
improved  r-ri  safety  enhanced.  In  view 
of  the  negli)L.ible  costs  of  the  proposed 
rule,  coupled  with  benefits  in  the  form 
of  enhanced  safety  to  all  aircraft 
of)erators,  the  FAA  believes  the 
proposed  rule  would  be  rost-beneficial. 


Conclusion 

The  precise  reduction  in  the  risk  of  a 
midair  colhsion  attributable  to  the 
proposed  rule  and  the  associated 
monetary  values  cannot  be  estimated  at 
the  present  tima  However,  system 
efficiency  would  be  improved  and 
safety  would  be  enhanced.  In  view  of 
the  negligible  costs  of  the  proposed  rule, 
coupled  with  non-quanti Gable  benefits 
in  the  form  of  enhanced  safety  to  all 
aircraft  operators,  the  FAA  believes  the 
proposed  rule  would  be  cost-beneficial. 
An  initial  regulatory  evaluation  of  the 
proposal,  including  a  Regulatory 
Flexibility  Determination,  has  been 
placed  in  the  docket. 

Initial  Rcgnlatory  Flexibility 
Delerraination 

The  Regtilatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  small  entities  that  the  proposed 
rule  could  potentially  affect  are 
unscheduled  operators  of  aircraft  for 
hire  owning  nine  or  fewer  aircraft. 
These  unsciieduled  air  taxi  operators 
would  be  affected  only  when  they  were 
not  operating  under  VFR.  These 
operators  fly  regularly  into  airports  with 
established  radar  approach  control 
services.  The  FAA  believes  that 
unscheduled  air  taxi  operators  are 
already  equipped  to  fly  IFR.  Because 
they  can  fly  IFR  instead  of  VFR.  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  any  of 
them. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  the  U.S.  obhgations 
under  the  Convention  on  International 
Civil  Aviation  (ICAO),  it  is  FAA  policy 
to  comply  with  ICAO  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximum  extent  practicable.  For  this 
notice,  the  FAA  Iws  determined  that 
this  proposal,  if  adopted,  would  not 
present  any  differences- 
International  Trade  Impact  Assessment 

This  proposed  rule  is  not  anticipated 
to  affect  the  import  of  foreign  products 
or  services  into  the  United  States  or  the 
export  of  U.S.  products  or  services  to 
foreign  countries. 

FederaltsB  Implications 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 


government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  it  is 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwcwk  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requests 
requiring  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Conclosion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered 
significant  under  Order  DOT  2100.5, 
PoUcies  and  Procedures  for 
Simplification,  Analysis  and  Review  of 
Regulations.  A  final  regulatory 
evaluation  of  the  regulation,  including  a 
final  Regulatory  Flexibihty 
Determination  and  International  Trade 
Impact  Analysis  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Federal  Aviation 
Administration.  Navigation  (Air). 

The  Proposed  Amendment 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antlwritr:  49  L'.S.C  app.  1348<a).  1354(a). 
1510:  EO.  10854,  24  FR  9565,  3  CFR,  195^ 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
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Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragraph  3000— Subpart  B— Class  B 

Airspace 
*  •  •  •  « 

ASO  NC  B  Charlotte,  NC  [Revised] 

Charlotte/Douglas  International  Airport 
(Primary  Airport) 

(lat.  35"'12'52"  N.,  long.  eo°56'37"  W.). 
Charlotte/Douglas  VOR'DME 

(lat.  35°11'25"N.,  long.  SO'ST'Oe"  VV.). 
Gastonia  Airport 

(lat.  35°12'00"N..  long.  81°09'00"  VV.) 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10.000  feet 
MSL  within  a  7-mile  radius  of  the  Charlotte 
\'OR'DME. 

Area  B.  That  airspace  extending  upward 
from  1 ,800  feet  MSL  to  and  including  10,000 
feet  ,MSL  between  the  7-  and  11-mile  radius 
of  the  Charlotte  VORTDiME,  excluding  that 
airspace  within  a  2-mile  radius  of  the 
Gastonia  Airport. 

Area  C.  That  airspace  extending  upward 
from  3,600  feet  MSL  to  the  including  10.000 
feet  MSL  between  the  11-  and  25-mile  radius 
of  the  Charlotte  VOR'DME,  including  that 
airspace  within  a  2-mile  radius  of  the 
Gastonia  Airport,  excluding  that  airspace 
within  and  below  Areas  D,  E,  and  F 
hereinafter  described. 

Area  D.  That  airspace  extending  upward 
from  4,600  feet  .MSL  to  and  including  10,000 


feet  MSL  between  the  20-  and  25-mile  radius 
northwest  of  the  Charlotte  VOR'DME, 
bounded  on  the  west  by  US,  Highway  321, 
and  bounded  on  the  east  by  the  .Marshall 
Steam  Plant  Rail  Spur:  and  that  airspace 
between  the  20-  and  25-mile  radius 
southwest  of  the  Charlotte  VOR'DME, 
bounded  on  the  east  by  US,  Highway  21,  and 
bounded  on  the  west  by  a  line  due  south 
from  the  Charlotte  VOR'D.ME  218°  radial  20- 
mile  fix  to  the  icte.-section  of  the  25-mile  arc. 

Area  E.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  lat.  35°36'30'*  N,,  long. 
80°5745"  W.,  extending  counterclockwise  on 
the  25-m.ile  arc  of  the  Charlotte  VOR'DNffi  to 
US,  Highway  321,  thence  south  on  US, 
Highway  321  until  intercepting  the  20-mile 
arc  southwest  of  the  Charlotte  VOR'DME, 
thence  counterclockwise  on  the  20-mile  arc 
to  the  218°  radiai  of  the  Charlotte  VOR'DME, 
thence  due  south  to  the  intersection  of  the 
25-m.ile  arc  of  the  Charlotte  VORDME, 
thence  due  west  until  intercepting  the  218° 
radial  of  the  Charlotte  VOR'DME,  thence 
southwest  on  the  218°  radia!  to  the  30-mile 
fix,  thence  clockwise  on  the  30-mile  arc  to 
the  328°  radial  of  the  Charlotte  VOR'DME, 
thence  direct  to  the  point  of  beginning, 
excluding  that  airspace  between  the  20-  and 
30-mile  radius  of  the  Charlotte  VOR'DME 
between  the  242°  radial  of  the  Charlotte 
VOR  DME  clockwise  to  the  293°  radial,  and 
that  airspace  'tx»ginning  at  lat,  3 3=36  ^O"  N  . 
long  80°57-45'  VV  ,  extending  clockwise  on 
the  25-mile  arc  of  the  Charlotte  VORT)ME  to 
long.  80°46'00"  W.,  thence  due  south  to  the 


20-mile  arc  northeast  of  the  Charlotte  VOR' 
DME.  thence  clockwise  on  the  20-miie  arc  to 
■  the  081°  radial  of  the  Chariot  VOR'D.ME, 
thence  west  along  the  081°  .-adial  to  the  11- 
mile  fix  from  the  Charlotte  VOR'D.ME,  thence 
direct  to  the  Charlotte  VOR'DME  147°  radial 
25-mile  fix,  thence  clockwise  on  the  25-mile 
arc  to  the  intersection  of  U.S.  Highway  21, 
thence  direct  to  the  Charlotte  VOR/DME  l'47'' 
radial  30-m.ile  fix,  thence  counterclockwise 
on  the  30-mile  arc  to  the  Charlotte  VOR/DME 
025°  radial,  thence  direct  to  the  point  of 
beginning,  excluding  that  airspace  east  of 
L;.S,  Highway  601  between  the  Charlotte 
VOR'DME  062°  radial  clockwise  to  the  120° 
radiai 

.Area  F  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including  10,000 
feet  ,MSL  beh\'een  the  20-  and  25-mile  radius 
of  the  Charlotte  VOR/D.ME  from  the  242° 
radial  clockwise  to  the  293°  radial  of  the 
Charlotte  VOR'D.ME;  and  that  airspace 
between  the  20-  and  25-mile  radius  from  the 
Charlotte  VORDME  between  the  062°  radial 
of  the  Cha.riotte  VOR'DME  clockwise  to  the 
1 20°  radial  and  east  of  U.S,  Highway  601 , 
*         •         »         •         • 

Issued  in  Washington,  DC,  February  17, 

1994 

Harold  VV,  Becker, 

Manager.  Airspace— Rules  and  Aeronautical 

Information  Division. 
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related  pubhcations,  as  well  as  an  explanation 
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comprehensive  name  and  agency/subject  indexes. 
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Regulations. 
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The  Office  of  the  Federal  Register. 
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1.  The  regulatory  process.  wi'Ji  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 
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N'W.  Washington.  DC  (3  blocks  north  of 

Union  Station  Metro) 

202-523-4538 
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Avenue,  Tucson,  AZ 

Federal  Information  Center 

l-«0O-359-3997  or  in  the  Tucson  area, 

call  602-290-1616 


WHEN: 
WHERE 


OAKLAND,  CA 

March  30  at  9:00  am 

Oakland  Federal  Building.  1301  Clay  Street. 
Conference  Rooms  A,  B,  and  C.  2nd  Floor. 
Oakland.  CA 
RESERVATIONS:    Federal  Information  Center 
1-800-726-^995 
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Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

New  Orleans-Mississippi.  10056-10057 
Oranges  (navel  and  Valencia)  grown  in  Arizona,  10052- 

10053 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in 

Florida. 10051-10052 
Pears  and  peaches  grown  in  California,  10053-10056 
Prunes  (dned)  produced  in  California;  correction.  10228 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Federal  Grain  Inspection  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Ser\Tce 
See  Soil  Conservation  Service 
HOTtCES 

Agency  information  collection  activities  under  OMB 
review,  10108 

Army  Department 

See  Elngineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Communications  services;  annual,  10114 

Coast  Guard 

RULES 

Drawbridge  operations: 

Washington,  10076-10077 
Ports  and  waterways  safety: 

North  Miami  Beach,  FL,' safety  zone,  10077-10073 
PROPOSED  RULES 
Drawbridge  operations: 

Illinois;  correction,  10102 

Commerce  Department 

See  Census  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Telecommunications  and  Information 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  10113-10114 

Commodity  Futures  Trading  Commission 

RULES 

Bankruptcy;  technical  corrections 

Correction,  10228 
Broker  associations;  registration  requirements;  correction, 

10228 
Federal  claims  collection;  technical  correction 

Correction,  10228 
I^ctice  and  procedure: 
Technical  corrections 
Correction,  10228 


Special  calls;  technical  corrections 

Correction,  10228 
NOTICES 
Meetings;  Sunshine  Act,  10226 

Defense  Department 

See  Engineers  Corps 
NOTICES 

Environmental  statements:  availability,  etc.: 

Ozone  depleting  substances  reserve;  establishment.  10115 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review.  10119 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Azen,  Stanley  Alan,  M.D,,  10168-10170 
Beckles,  Frank  N.,  M.D..  1017O-10171 

Education  Department 

PROPOSED  RULES 
Postsecondary  education: 

Ehrect  Student  Loan  Regulations  Negotiated  Rulemaking 

Advisory  Committee,  meetings,  10103 
Guaranty  Agency  Reserves  Negotiated  Rulemaking 
Advisory  Committee,  meetings,  10103 
NOTICES 

Grants  and  cooperative  aj;:reer:ien;s,  availability,  etc: 
Fund  for  innovation  in  education — 
Iimovation  in  education  program,  10258-10259 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Nebraska  Governors'  Ethanol  CoaUtion.  10119-10120 

Engineers  Corps 

NOTICES 

Elnvironmental  statements;  availability,  etc.: 
Arroyo  Pasajero  basin.  CA;  feasibility  investigation. 

10115-10116 
Bolsa  Chir^,  C\;  dredge  and  fill  activities.  10116-10118 
Levisa  Fork  Basin  flood  damage  reduction  plan,  KY  and 
VA,  10118-10119 
Meetings: 
Inland  Waterways  Users  Board.  10119 

Environmental  Protection  Agency 

RULES 

A:r  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Minnesot.i,  10078 
PROPOSED  RULES 

Air  quality  iinplomentation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  1010,3-10104 
Pesticide  programs: 

Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 
requirements;  container  and  containment  standards 
Correction,  10228 
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NOTICES 

Clean  Air  Act: 

Acid  rain  provisions — 
Allowance  tracking  system;  commencement  of 
operation.  10131 
Grants  and  cooperative  agreements;  availability,  etc.: 
Lead-based  paint  professional  authorized  State 

accreditation  and  certification  programs,  10131- 
10134 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

See  Trade  Representative.  Office  of  United  States 

Federal  Aviation  Administration 

RULES 
.■\irports: 

Construction,  alteration,  activation  and  deactivation, 
10262-10263 
Airworthiness  directives: 

Teledvne  Continental  Motors.  10057-10060 
PROPOSED  RULES 
Jet  routes.  10084-10085 
NOTICES 
Airport  noise  compatibility  program: 

Capital  City  Airport.  Ml.  1019&-10197 
Passenger  facility  charges;  appUcations,  etc.: 

Boise  Air  Terminal,  ID,  10197 

Federal  Communications  Commission 

PROPOSED  RULES 
Radio  services,  special: 
Pnvate  land  mobile  services — 
Automatic  vehicle  monitoring  systems,  10107 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability: 
Canyon  Uke  Tract,  TX.  10134 

Federal  Election  Commission 

RULES 

Political  committees  recordkeeping  and  reporting;  best 

efforts.  10057 
NOTICES 
Meetings;  Sunshine  Act.  10226 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings; 
Energy  Storage  Partners  et  a!  ,  10120-10121 

Hydroelectric  applications.  10121-10124 

Natural  gas  certificate  filings: 
ANR  Pipeline  Co.  et  al,  10124-10125 

Applications,  hearings,  determinations,  etc.: 
Black  MarUn  Pipeline  Co.,  10125 
Central  Maine  Power  Co.  et  al.,  10125-10126 
Columbia  Gas  Transmission  Corp.,  10126-10127 
Distrigas  of  Massachusetts  Corp  ,  10127 
Finch,  Pruyn  &  Co  ,  et  al,  10127-10128 
Florida  Gas  Transmission  Co..  10128 
Florida  Gas  Transmission  Co.;  correction,  10228 
lames  River-New  Hampshire  Electric.  Inc..  et  al..  10128- 

10129 
National  Fuel  Gas  Supply  Corp.,  10129-10130 
Richfield  Gas  Storage  System.  10130 
Texas  Eastern  Transmission  Corp..  10130 
Valero  Interstate  Transmission  Co  .  10130-10131 


Williams  Natural  Gas  Co.;  correction.  10131 
Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 

Colorado  et  al.  10108-10109 

Illinois  et  al,  10109-10110 

Michigan.  10110-10111 
Agency  designation  areas: 

Iowa,  10110 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent; 
McDonough  County.  IL.  10197-10198 
Prince  of  Wales  Island,  AK,  10198 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  10226-10227 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Diamond  State  Insurance  Co..  10214-10215 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  appUcations, 

10161-10162 
Environmental  statements,  availabihty,  etc.: 

Olympic  experimental  State  forest  management  and 
research  plan,  WA,  10162-10163 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 

2,2'-{1.2-ethenediyldi-4.1-phenylene)bis(benzoxazole). 

10064-10065 
Cobah  aluminate.  10065-10066 
PROPOSED  RULES 

Hazard  Analysis  Critical  Control  Point  (HACCP)  principles: 
Fish  and  fishery  products,  safe  processing  and  importing; 
procedures 
Correction.  10085-10086 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 

Schering-Plough  Corp.;  approval  withdrawn.  10137 
Patent  extension;  regulatory  review  period 
determinations — 
Pirsue  Aqueous  Gel.  10136-10137 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Imagent  GI.  10135-10136 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Meat  produced  by  advanced  meatj^bone  separation 

machinery  and  meat  recovery  systems,  10246-10253 
Poultry  products  produced  by  mechanical  deboning  and 
products  in  which  same  is  used,  10230-10243 
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Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Flathead  National  Forest,  MT,  10111-10112 
Helena  National  Forest  and  Deerlodge  National  Forest. 
MT,  10112-10113 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  10134- 

10135 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  0MB 
review,  10119 
Sale  of  Government  property:  stocking  change  of  standard 
fonn;  availability,  10135 

Health  and  Human  Services  Department 

See  Food  and  Drug  .administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  for  Health.  10139 

Health  Resources  and  Services  Administration  et  al., 
10135 

Wealth  Resources  and  Services  Administration 

See  Public  Health  Ser\ire 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  10139-10161 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Departing  aliens;  certificates  of  compliance  with  income 

tax  laws,  10066-10067 
Low-income  bousing  credit;  carryover  allocations,  etc., 
10067-10075 
Procedure  and  administration: 
Overpayments;  pcnod  for  which  interest  is  allowed; 
clarification,  10075-10076 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Devices  for  connecting  computers  via  telephone  lines, 

10164-10165 
Ferrosilicon  from  — 

Brazil,  10165 
Integrated  circuit  devices,  processes  for  making  same, 

components,  and  products  containing  same,  10165 
Recombinantlv  produced  human  growth  hormones, 
10165-10166 
Meetings;  Sunshine  Act.  10227 


Interstate  Commerce  Commission 

NOTICES 
Motor  earners; 

Negotiated  Rates  Act  of  1993;  motor  contract 

requirements;  policy  statement,  10166-10168 

Justice  Department 

Spp  Drue;  Enforcement  Administration 
PROPOSED  RULES 
Practice  and  procedure: 

Communications  with  represented  persons,  10086-10102 
NOTICES 
Pollution  control;  consent  judgments: 

Wayne  County,  Ml,  et  al.,  10168 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Rea!t\  actions;  sales,  leases,  etc.: 

Arizona,  10163-10164 
Sun'ey  plat  filings:  * 

Idaho,  10164 

Libraries  and  Information  Science,  National  Commission 

See  National  Com.niission  on  Libraries  and  Information 
Science 

Mine  Safety  and  Health  Administration 

NOTICES 

Safetv  standard  petitions: 
Canterbury  Coal  Co.  et  al.,  10171-10172 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Contractor  performance  summary  guidance,  10078-10079 
Formal  Source  Evaluation  Board  procedures; 

applicability,  10081 
Major  system  acquisition  process;  streamlining,  10079- 
10081 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
.Agency  information  collection  activities  under  OMB 
review,  10119 

National  Commission  on  Libraries  and  Information 
Science 

NOTICES 

Meetings;  Sunshine  Act,  10227 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Dance  Advisory  Panel,  10185 

Media  Arts  Advisory  Panel,  10185 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Furl  economy  program,  automotive;  annual  report  to 

Congress,  10198-10214 
Meetings; 
Motor  Vehicle  Safet\  Res.v.rch  Advisory  Committee, 
10214 
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National  Indian  Gaming  Commission 
NOTICES 

Indian  Gaming  Regulatory  Act; 
Class  III  tribal  gaming  ordinances;  approval.  10185-10186 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  10137 
National  Institute  of  Environmental  Health  Sciencos. 

10138 
National  Institute  on  Deahiess  and  Other  Communicalion 

Disorders.  101 3i3 
National  Institute  on  Drug  Abuse.  10138-10139 
National  Librar>'  of  Medicine,  10138 
Research  Grants  Division  Advisor>'  Committee,  10139 
Research  Grants  Division  Behavioral  and  Neurosciences 

Special  Emphasis  Panel,  10139 

Natioral  Oceanic  and  Atmospheric  Administi^tion 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish.  10082-10083 
NOTICES 
Fisher\'  conser\'ation  and  management: 

Atlaiitic  bluefin  tuna.  10114-10115 

National  Telecommunications  and  Information 
Administration 

NOTICES 
Meetings: 
National  Information  Infrastructure  Advisory  Council. 
10256 

Occupotional  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Canadian  Standards  Association.  10173-10180 
Entela.  bic.  10180-10185 

Nationally  recognized  testing  laborator>'.  etc.: 
American  Gas  Association  Laboratories.  10172-10173 

Office  of  United  States  Trade  Representative 

St  ■  Trade  Ret -t    entri'ive.  Office  of  United  States 

P'^esidentJal  Documents 

PROCIAMAT-.ONS 

Special  ob^er.'ar.ces: 
Poison  Prpvention  Week.  National  (Proc.  6651).  10049- 

ADMiN.STRATiVE  ORDERS 

F.ntxea;  eligibility  to  receive  defense  articles  and  services 
(Presidential  Determination  No.  94—15  of  February  18, 

1994).  10047-10048 

Public  Healtti  Service 
Si'f  Fovd  and  Drug  Administration 
.Si"  Njti'\''.?.l  Institutes  of  Health 
PROPOSED  RULES 
Ckants,  etc.: 
Geriatric  medicine  and  dt  lUistry  faculty  training  projects, 
10104-10106 

Securities  and  Exchange  Commission 

NOTICES 

!~.r!f-rpgjlatory  organizations,  proposed  rule  changes: 

[>p<js:tory  Trust  Co..  1018&-10187 


Midwest  Clearing  Corp.  et  al.,  10187-10188 
Midwest  Securities  Trust  Co..  10188-10190 
National  Association  of  Securities  Dealers.  Inc.,  10190- 

10191 
New  York  Stock  Exchange.  Inc..  10192-10193 
Options  Clearing  Corp.  et  al..  10193-10195 
Applications,  bearings,  determinations,  etc.: 
Hillhaven  Corp..  Inc..  10195 
Valspar  Corp..  10195 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
East  Side  Green  River.  P-1  Channel,  WA.  10113 

State  Department 

NOTICES 

Lebanon;  U.S.  passport  travel  restrictions,  10195 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  10227 

Trade  Representative.  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices: 
Brazil.  10224-10225 

Transportation  Depiartment 

See  Coast  Guard 

See  Federal  Aviation  .Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

RULES 

Organization,  fiinctions.  and  authority  delegations: 

Assistant  Secretary  for  Transportation  Policy  et  al.. 
10060-10064 
NOTICES 
Aviation  proceedings: 

Hearings,  etc. — 
Katraai  Air,  10195-10196 

Treasury  Department 

See  Fiscal  St^rvice 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Institutional  Hnkages  between  colleges  and  universities  of 

United  States  and  .Armenia.  Belarus.  Kazakhstan. 

Kyrgyzstan.  and  Ukraine,  10217-10220 
Jordan.  Lebanon,  and  Syria;  public  administration  quaUty 

enhancement  program,  10215-10217 
Near  and  Middle  East  research  and  training  program, 

10220-10222 
Selected  countries  of  Central  and  Eastern  Europe;  college 

and  university  business  managcmf^nt  development 

e.xchange  program.  10222-10224 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture,  Food  Safety  and  Inspection 
Service,  10230-10243 
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VII 


Part  III 

Department  of  Agncuiture,  Food  Safety  a:ici  Inspection  - 
Service,  10246-10253 

PartiV 

r>partment  of  Commerce,  National  Telecommunications 
and  Information  Administration,  10256 

PartV 

Department  of  Education.  10258-102-/1 

Part  VI 

Department  of  Transportation.  Federal  Aviation 
Administration.  10262-10263 


Reader  Aids 

.additional  information,  including  a  !;st  of  public  laws, 
telephone  num.bers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  ser\ice  for  Public  Law 

numbers  and  Federal  Register  finding  aids  is  available  on 

202-275-1538  or  275-0920, 
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Presidential  Documents 


Presidential  Determination  No.  94-15  of  February   18.  1994 

Eligibility  of  Eritrea  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms  Ex- 
port Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authoritv  vested  in  me  by  section  503(1]  of  the  Foreign 
^SMstanre  Act  of  1961.  as  amended  (22  U.S.C.  2311(a)),  and  section  3(a)(1) 
of  the  Arms  Export  Control  Act  as  amended  (22  U.S.C  2753(a)(1)).  I  hereby 
fmd  that  the  furnishing  of  defense  articles  and  services  to  the  Government 
of  Eritrea  will  strengthen  the  security  of  the  United  States  and  promote 
world  peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


lyjv^i'XM^^j^^^^^^ 


THE  WHITE  HOUSE. 

Washington.  Ft-'bnian    18.   199-1. 


Billing  code  3195-01-M 


Justifjcation  for  Presidential  Determination  of  Eligibility  of  Eritrea  To  He 
Furnished  Military  Assistance  Under  the  Foremn  Assistance  Act  of 
1961,  and  the  Arms  Export  Control  Act 

Section  503  of  tne  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  require,  as  a  condition  of  eligibility  to  acquire 
defense  articles  and  services  from  the  United  States,  that  the  President 
find  that  the  furnishing  of  such  articles  and  services  to  the  country  concerned 
will  "strengthen  the  security  of  the  United  States  and  promote  world  peace. 
The  United  States  has  a  significant  security  interest  in  the  stability  of  newly 
founded  Eritrea,  which  borders  Sudan  and  occupies  a  strategic  position 
on  the  Red  Sea,  Eritrea's  security  directly  affects  the  stability  of  its  neighbor 
and  former  ruler,  Ethiopia.  Moreover,  Israel.  Egypt,  and  Saudi  Arabia  a  1 
benefit  from  Eritrean  stability  m  a  region  threatened  by  Islamic  fundamental- 
ism. 

Eritrea  gained  its  independence  after  a  thirty  year  war  against  Ethiopian 
central  authority  and  a  United  Nations-monitored  referendum  in  April.  1993. 
Among  the  devastating  consequences  of  this  war  is  the  remainder  of  over 
500  000  anti-personnefland  mines  throughout  the  country.  These  land  mines 
seriously  hinder  the  government's  efforts  to  reconstruct  Eritrean  society  and 
the  economy. 


10048 
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\yy.  Doc  ^-s<i)4 

Filed  3-1-94    2  20  pnil 
Billing  code  47ioio-M 


One  of  the  Department's  newly  developed  domining  programs  centers  on 
the  dispatch  of  U.S.  military  Special  Operations  Forces  personnel  to  teach 
local  instructors  demining  techniques.  We  have  selected  Eritrea  to  be  the 
pilot  country  for  this  program  because  of  the  urgent  need  and  a  combination 
of  favorable  factors. 

•  Eritrea  currently  is  politically  stable.  We  believe  that  Eritrea  will  continue 
to  enjoy  political  stability  for  the  foreseeable  future. 

•  The  conditions  are  more  favorable  for  detecting  mines  in  the  open 
terrain  of  this  semi-arid  country  than  in  more  forested  countries. 

•  Eritrea  has  an  educated  work  force.  In  addition,  many  Eritreans  speak 
either  Italian  or  English,  which  will  facilitate  the  work  of  our  Special  Forces 
trainers. 

•  All  sectors  of  Eritrean  society,  especially  the  Eritrean  Government,  recog- 
nize the  gravity  of  the  land  mine  situation.  They  are  anxious  to  give  us 
their  complete  cooperation  for  the  demining  program. 

•  Currently,  no  other  organization  or  country  is  contributing  to  Eritrean 
demining.  This  program  will  gamer  the  United  States  considerable  good 
will,  and  will  help  establish  a  productive  and  cooperative  security  assistance 
relationship  with  Eritr^. 

Providing  defense  articles  and  services  to  Eritrea  pursuant  to  Foreign  Assist- 
ance Act  and  Arms  Export  Control  Act  authorities  will  further  our  long- 
term  goals  of  promoting  stability  both  in  Eritrea  and  in  the  strategic  Horn 
of  Africa,  thereby  strengthening  the  security  of  the  United  States  and  promot- 
ing world  peace. 
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Presidential  Documents 


Proclamation  6651  of  March  1,  1994 
National  Poison  Prevention  Week.  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Keeping  families  healthy  is  an  integral  part  of  strengthening  our  Nation's 
future.  It  is  the  cornerstone  in  America's  efforts  to  provide  security  for 
every  one  of  our  citizens.  Yet,  in  this  great  Nation  of  wisdom  and  unparalleled 
potential,  the  American  .Association  of  Poison  Control  Centers  estimates 
that  almost  one  million  Am.erican  children  are  exf>osed  to  potentially  poison- 
ous medicines  and  household  chemicals  each  year.  This  single  statistic 
is  appalling,  but  it  is  also  correctable,  for  we  are  certain  in  the  knowledge 
that  accidental  poisoning.s  are  preventable.  This  week,  we  recognize  that 
it  is  one  of  our  duties  as  a  socipty  to  do  everything  in  our  power  to 
prevent  injuries  and  deaths  caused  by  poisoning. 

As  the  United  States  observes  the  33rd  National  Poison  Prevention  Week, 
we  are  able  to  celebrate  some  small,  but  significant,  triumphs.  That  the 
number  of  childhood  deaths  from  poisoning  annually  has  declined  from 
450  to  49  over  the  past  thirty  years  is  a  testament  to  the  dedicated  efforts 
of  countless  citizens  actively  involved  with  poison  control  programs  across 
the  country.  National  requirements  of  child-resistant  packaging  for  medicines 
have  helped  to  limit  dangerous  exposure.  Poison  control  centers,  pharmacies, 
and  public  health  centers  have  worked  together  to  distribute  vital  information 
regarding  poison  prevention  to  our  families  and  communities,  and  these 
measures  have,  indeed,  saved  lives. 

If  we  are  to  end  the  tragedy  of  childhood  poisonings  once  and  for  all, 
we  must  continually  remind  ourselves  to  take  the  basic  steps  necessary 
to  prevent  this  occurrence  in  our  own  homes.  Safety  measures,  such  as 
using  child-resistant  packaging  correctly  and  keeping  potentially  harmful 
substances  out  of  children's  reach,  can  mean  the  difference  between  health 
and  injury,  between  life  and  death.  During  this  week,  we  must  seek  to 
educate  ourselves  and  others  about  all  the  ways  we  can  work  to  avoid 
this  kind  of  senseless  loss.  -America's  parents  must  take  primary  responsibility 
for  this  effort.  Our  Nation's  children  deserve  no  less. 

To  encourage  the  .American  people  to  learn  more  about  the  dangers  of 
accidental  poisonings  and  to  take  more  preventive  measures,  the  Congress, 
by  joint  resolution  approved  September  26.  1961  (75  Stat.  681),  has  author- 
ized and  requested  the  President  to  issue  a  proclamation  designating  the 
third  week  of  March  of  each  year  as  "National  Poison  Prevention  Week." 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLLNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  March  20,  1994,  as 
National  Poison  Prevention  Week.  I  call  upon  all  Americans  to  observe 
this  week  by  participating  in  appropriate  ceremonies  and  activities  and 
by  learning  how  to  prevent  accidental  poisonings  among  children. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


IFR  Doc.    94-30-2 
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Rules  and  Regulations 
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This  secton  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genefaJ 
applicability  and  legal  effect,  most  o<  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  whtch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regutetions  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  t)OOks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  o<  each  week. 


DEPARTMENT  OF  AGWCULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  Ma  FV93-«l6-4-Fmi 

Oranges,  Grapefruit,  Tar)gerir>es,  and 
Tangetos  GroiMn  In  FtorMa;  Reiaxation 
of  Gift  Fruit  Exemption  Provisions 

AGENCY:  AgriculUiral  Marketing  Service. 

USD  A. 

action:  Final  rule. 

summary:  This  rule  finalizes  without 
change  an  intenm  final  nile  that  relaxed 
the  handling  requirements  which  permit 
handlers  to  increase  shipments  of  gift 
packages  of  Florida  citrus  fruit  to 
individuals  and  distributors,  under 
specific  conditions.  This  rule  will 
enable  handlers  to  ship  greater 
quantities  of  gift  fruit  to  meet  market 
needs. 

EFFECTIVE  DATE:  April  4.  1994 
F0«  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5331;  or  William  G.  Piraental,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276.  Winter  Haven,  Florida 
33883,  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
nile  IS  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905  (7  CFR  part  905)  regulating  the 
handling  of  oranges,  grapefruit, 
tangennes.  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Lxecutive  Order 
12866 


This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule  is  no<  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  at  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  oi 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  vaiih 
law  and  requesting  a  modificabon  of  the 
order  or  to  be  exempted  therefrom  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  ibe 
petition.  The  Act  provides  that  the 
district  court  of  the  United  Stales  m  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Ser\'ice  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  m  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  11.000 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  S500.0O0,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  rec-eipts  are  less 


than  53,500.000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  Citrus  Administrative  Committee 
(committee)  met  Nkivember  16,  1993, 
and  unanimously  recommended  this 
action.  The  committee  meets  prior  to 
and  during  each  season  to  review  the 
rules  and  regulations  effective  on  a 
continuous  basis  for  citrus  friiit 
regulated  under  the  order.  Committee 
meetings  are  open  to  the  public,  and 
interested  persons  may  express  their 
views  at  these  meetings  The 
Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  would  tend  to  effectuate 
the  declared  poKcv  of  the  Act. 

Section  905.140(7  CFR  905  140) 
provides  the  terms  and  conditions 
under  which  handlers  can  ship  fruit  in 
gift  packages  exempt  from  handling 
regulations  in  effect  under  §§  905.52 
and  905.53  of  the  order  Certain  gift  fruit 
packages  are  exempted  from  such 
regulations,  since  they  contain  fruit  of 
mixed  varieties  and  non-fruit  items,  and 
thus,  would  not  meet  the  grade  and  size 
requirements  of  the  handling 
regulations.  Prior  to  the  effective  date  of 
the  interim  rule  (58  FR  65538.  December 
15.  1993).  handlers  could  only  ship  one 
or  two  gift  packages  per  day  exempt 
from  such  regulations,  depending  on  the 
circumstances,  to  individuals  and 
distributors.  The  interim  final  rule 
increased  the  number  of  gift  packagt«s  of 
fruit  which  handlers  can  ship  under  this 
exemption  provision,  enabling  handlers 
to  ship  an  unlimited  number  of 
packages  of  gift  fruit  to  individuals  and 
distributors,  provided  certain  safeguards 
are  met  by  the  handler  of  the  fruit 
These  safeguards  specify  that  each  gift 
package  must  be  individually  addressed 
to  the  person  using  the  fruit,  and  that 
gift  packages  shipp)ed  to  any  gift  fruit 
distributor  must  either  be  individually 
addressed  or  marked  "not  for  resale". 

The  interim  final  rule  was  effective  on 
December  9,  1993.  and  published  in  the 
Federal  Register  (58  FR  65538. 
Deceml.H^r  15,  1993).  The  interim  final 
rule  provided  a  30-day  comment  period 
ending  January  14,  1994.  and  no 
comments  were  received. 

This  final  rule  reflects  the 
committee's  and  the  Departments 
appraisal  of  the  need  to  relax  the 
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exemption  provisions  for  gift  fruit 
shipments  as  specified.  Such  relaxation 
unll  enable  handlers  to  ship  more 
packages  of  gift  fruit  to  meet  consumer 
needs,  exempt  from  grade  and  size 
requirements  issued  under  the  order. 
This  action  is  in  the  interest  of 
producers,  handlers,  distributors,  and 
consumers,  and  is  expected  to  increase 
returns  to  Florida  citrus  fruit  growers. 
The  Department's  view  is  that  this 
action  will  have  a  beneficial  impact  on 
Florida  citrus  fruit  producers  and 
handlers,  since  it  will  permit  the 
industry  to  make  additional  gift  fruit 
available  to  meet  consumer  needs. 

Based  on  the  above,  the  Administrator 
of  the  A.MS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  if 
found  that  the  relaxation  as  set  forth 
below  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements,  Tangelos.  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES.  GRAPEFRUIT. 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1  The  authority  citation  for  7  CFR 
pcun  905  continues  to  read  as  follows: 

Authority:  7  US  C  601-674 

2  Accordingly,  the  interim  final  rule 
amending  7  part  905.  which  was 
published  in  the  Federal  Register  at  58 
FR  65538.  December  15.  1993.  is 
adopted  as  a  final  rule  without  change. 

Dated   Februa.-r  24,  1994 
Robert  C.  Ke«ney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc  94-4819  Filed  3-2-94  8  45  am) 

BILUNG  CODE  3410-02-P 


7  CFR  Parts  907  and  908 

[FV93-907-4FIR] 

Navel  and  Valencia  Oranges  Grown  in 
Arizona  and  Designated  Parts  of 
California;  Suspension  of  Form  8  and 
Form  3 

AGENCY:  Agricultural  Marketing  Service. 

rsDA 

ACTION:  Final  rule;  suspension 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
changing  reporting  requirements 
prescribed  under  the  California-Arizona 
navel  and  Valencia  orange  marketing 
orders.  The  marketing  orders  regulate 
the  handling  of  navel  and  Valencia 
oranges  grown  in  Arizona  and 
designated  parts  of  California  and  are 
administered  locally  by  the  Navel  and 
Valencia  Orange  Administrative 
Committees  (committees).  This  rule 
suspends  language  in  the  orders  and  in 
the  orders'  rules  and  regulations  to 
discontinue  the  use  of  Form  8 
(Certificate  of  Assignment  of  Allotment) 
and  Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment).  These 
changes  reduce  the  burden  of 
information  collection  requirements 
currently  provided  for  under  the 
marketing  orders. 
EFFECTIVE  DATE:  April  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Nissen,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F&V,  AMS.  USDA.  room  2522- 
S.  P.O.  Box  96456.  Washington,  DC 
20090-6456;  telephone:  (202)  720-5127; 
or  Maureen  Pello.  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA.  2202  Monterey  Street,  suite 
102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
Nos.  907  and  908  (7  CFR  parts  907  and 
908).  as  amended,  regulating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California,  hereinafter  referred  to  as 
the  "orders."  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
E.xecutive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 


with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretar>''s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ovsm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  140  handlers 
of  navel  oranges  and  125  handlers  of 
Valencia  oranges  who  are  subject  to 
regulation  under  the  respective 
marketing  order  and  approximately 
3.750  producers  of  navel  oranges  and 
3.700  producers  of  Valencia  oranges  in 
the  regulated  areas.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  S3. 500. 000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  California-Arizona 
navel  and  Valencia  oranges  may  be 
classified  as  small  entities. 

This  rule  finalizes  two  changes  in  the 
reporting  requirements  prescribed  under 
the  California-Arizona  orange  marketing 
orders.  This  rule  suspends  language  in 
the  orders  and  in  the  orders"  rules  and 
regulations  to  discontinue  the  use  of 
Form  8  (Certificate  of  Assignment  of 
Allotment)  and  Form  3  (Daily  Manifest 
Report  of  Oranges  Subject  to  Allotment). 
These  changes  were  unanimously 
recommended  bv  the  committees. 

An  interim  final  rule  on  this  issue  was 
published  in  the  Federal  Register  (59 
FR  1268.  January-  10.  1994).  with  an 
effective  date  of  |anuary  10.  1994.  That 
rule  suspended  §§907.58.  907.71, 
908.58.  and  908.71  of  the  orders,  and 
§§907.112.  907.141.  908.112.  and 
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908.141  of  the  rules  and  regulations  in 
effect  under  the  orders.  That  rule 
provided  a  30-day  comment  period 
which  ended  February  9.  1994.  No 
comments  were  received. 

Sections  907.58  and  908.58  of  the 
navel  and  Valencia  orange  marketing 
orders  specify  that,  for  the  handling  of 
oranges  other  than  by  rail  car  (primarily 
truck  shipments),  handlers  issue  to  the 
consignee  an  assigrmient  of  allotment 
certificate  covering  each  quantity  of 
oranges  so  handled.  Sections  907.112 
and  908.112  of  the  orders'  rules  and 
regulations  require  handlers  to  submit 
£uch  information  on  Form  8.  Handlers 
are  also  required  to  segregate  the 
information  on  Form  8  by  size  of 
oranges  shipped  and  destination  (i.e., 
U.S.  and  Alaska  or  Canada). 

Since  the  inception  of  the  orders,  the 
committees  have  utilized  Form  8 
primarily  for  tracking  and  verifying 
truck  shipments  of  oranges  that  were 
subject  to  volume  regulation.  However, 
with  the  volume  regulation  features  of 
the  orders  suspended  (58  FR  53,114; 
October  14,  1993),  the  committees 
believe  that  continued  submission  of 
Form  8  cTeates  an  additional  burden  on 
handlers  that  is  unnecessary. 

According  to  the  committees,  many 
handlers  have  long  questioned  the  value 
of  Form  8  (commonly  referred  to  in  the 
industry  as  "the  daily  truck  ticket") 
during  periods  of  no  volume  regulation. 
Shipment  information  from  Form  8  is 
transferred  to  Form  4  (Weekly  Report). 
Handlers  maintain  their  own  manifest 
records  of  these  shipments  and,  without 
weekly  volume  regulation.  Form  4 
provides  similar  data  with  the  exception 
of  number  of  cartons  shipped  by  size. 
The  committees  plan  on  requesting  size 
information  from  handlers  as  needed  on 
a  voluntary  basis  and  anticipate  revising 
the  weekly  Form  4  at  a  later  time  to 
provide  for  the  collection  of  size 
information. 

Thus,  the  committees  beUeve  that 
continued  submission  of  Form  8, 
particularly  during  periods  of  no 
volume  regulation,  is  not  necessary. 
Accordingly,  the  committees  have 
recommended  suspending  §§907.58 
and  908.58  of  the  orders  and  §§907.112 
and  908  112  of  the  orders'  rules  and 
regulations  so  that  Form  8  will  be 
discontinued. 

The  second  change  that  the 
committees  recommended  concerns 
Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment). 
Currently,  §§907.71  and  908.71  of  the 
orange  orders  provide  that  handlers 
furnish  to  the  committees  information 
regarding  cartons  of  oranges  handled, 
segregated  by  size,  within  24  hours  of 
shipment  Handlers  must  also  indicate 


whether  the  shipments  were  destined  to 
points  in  the  U.S.  and  Alaska  or  Canada. 
Sections  907.141  and  908.141  of  the 
orders'  rules  and  regulations  require 
handlers  to  submit  this  information  for 
rail  car  shipments  on  Form  3. 

The  information  collected  on  Form  3 
is  similar  to  the  information  collected 
on  Form  8  described  earlier,  but 
pertains  to  rail  car  shipments  rather 
than  truck  shipments.  Again,  this 
information  has  historically  been 
utilized  primarily  for  tracking  and 
verifying  shipments  of  oranges  that  were 
subject  to  volume  regulation.  However, 
with  the  volume  regulation  features  of 
the  orders  suspended,  the  committees 
believe  that  continued  submission  of 
Form  3,  like  Form  ajfcreates  an 
additional  burden  on  handlers  that  is 
unnecessary.  Handlers  are  also  required 
to  submit  similar  information  on  rail  car 
shipments  on  the  weekly  Fonii  4.  As 
with  size  information  pertaining  to 
truck  shipments,  the  committees  plan 
on  requesting  size  information  from 
handlers  for  rail  car  shipments  on  a 
voluntary  basis  until  the  weekly  Form  4 
is  appropriately  revised. 

Like  Form  8,  the  committees  believe 
that  continued  submission  of  Form  3, 
particularly  during  periods  of  no 
volume  regulation,  is  not  necessary. 
Accordingly,  the  committees  have 
recommended  suspending  §§907.71 
and  903.71  of  the  orders  and  §§  907  141 
and  908.141  of  the  orders'  rules  and 
regulations  so  that  Form  3  will  be 
discontinued. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S  C  chapter  35 
and  have  been  assigned  OMB  numbers 
0581-0116  for  navel  oranges  and  0581- 
0121  for  Valencia  oranges.  This  rule 
reduces  the  reporting  burden  on 
approximately  265  handlers  of  navel 
and  Valencia  oranges  who  have  been 
completing  Form  8,  taking  about  40 
hour  to  complete  each  report.  This  rule 
also  reduces  the  reporting  burden  on 
about  80  orange  handlers  who  ship  by 
rail  at  some  point  during  a  season  and 
utilize  Form  3.  taking  about  0.20  hours 
to  complete  each  report. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  the  provisions  detailed  in  the 
interim  final  rule,  at  this  time,  do  not 


tend  to  effectuate  the  declared  policy  of 
the  Act.  Therefore,  this  rule  fmalizes  the 
interim  final  rule,  without  change,  as 
published  in  the  Federal  Register  (59 

FR  1268.  January  10,  1994), 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  907  and  908  are 
amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED 
PARTS  OF  CALIFORNIA 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  907,  which  was 
published  at  59  FR  1268  on  January  10. 
1994.  is  adopted  as  a  final  rule  without 

change. 

PART  90&— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PARTS  OF  CALIFORNIA 

3.  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  908,  which  was 
published  at  59  FR  1268  on  January  10. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated  February  24.  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 

Inspection  Services. 

IFR  Doc.  94-4821  Filed  3-2-94;  8:45  am| 

BILLING  CODE  34tO-02-P 


7  CFR  Part  917 

pocket  No  FV92-917-1) 

Fresh  Pears  and  Peaches  Grown  m 
California;  Suspension  of  the  Pear 
Provisions  and  Certain  Nomination 
Provisions,  and  Referendum  Order 
Under  Marketing  Order  No.  917 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Suspension  and  referendum 

order. 


SUMMARY:  This  rule  suspends  all  the 
provisions  applicable  to  pears  and 
certain  nomination  provisions  under 
Federal  Marketing  Order  (M.O.)  No  917 
This  rule  also  directs  that  a  referendum 
be  conducted  among  eligible  pear 
producers  in  California  to  determine 
whether  they  favor  continuance  of  the 
pear  provisions  under  MO.  917  This 
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suspension  is  being  impiemented 
btHiHuse  the  Caiifoniia  Barllet!  pear 
industr>-  is  now  using  a  C'^ilifomia  State 
pear  program,  and  is  no  longer  using  the 
p'^ar  provisions  under  M.O.  917.  ^. 

EFFECTiVE  DATE:  The  suspension 
becomes  effective  April  4,  1994 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Kasmussen.  Marketing  Specialist. 
Marketing  Order  .Admirustration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  P.O.  Box  96456.  room 
2523-S,  Washington.  DC  20090-6456; 
telephone:  202-720-5127.  or  Terry 
Vbw-ter.  California  Marketing  Field 
Office.  USDA/AMS.  2202  Monterey  St.. 
suite  102-B,  Fresno.  California  93721; 
telephone:  20^*— 187-5901 
SUPPI.EMENTARY  INFORMATION:  This  rule 
is  issued  under  the  provisions  of  section 
8c(16)(A)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
use.  601-674).  hereinafter  referred  to 
as  the  Act;  and  of  §  91 7.42  fb)  of 
Marketing  Order  No.  917  (7  CFR  Part 
917)  regulating  the  handling  of  fresh 
pears  and  peaches  grown  in  California, 
hereinafter  referred  to  as  the  order. 

The  order  authorizes  minimum  grade, 
maturity,  quality,  and  size  requirements; 
container  size,  pack,  and  marking 
requirements;  and  reporting  and  special 
purpose  shipment  requirements.  The 
order  also  provides  for  the 
establishment  of  production  and 
marketing  research,  market 
development,  and  paid  advertising. 

The  referendum  will  be  conduced  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  to  determine 
whether  continuation  of  the  order's  pear 
provisions  is  favored  by  producers,  who 
during  the  representative  period  were 
engaged,  in  the  State  of  California,  in 
the  production  of  pears  covered  by  the 
order.  The  procedure  applicable  to  the 
referenda  is  the  "Procedure  for  the 
Conduct  of  Referenda  in  Connection 
with  Marketing  Orders  for  Fruits. 
Vegetables,  and  Nuts  Pursuant  to  the 
Agricultural  .Vlarkedng  .Agreement  Act 
of  1937.  as  Amended"  (7  CFK  Part 
900.400  et  seq  ).  The  representative 
production  period  for  the  conduct  of 
such  referendum  is  hereby  determined 
to  be  lune  1.  1994.  through  November 
30.  1994.  The  referendum  will  be 
conducted  within  the  period  beginning 
Def.-ember  1 .  1994.  and  ending  February 
15.  1995. 

The  Department  is  issuing  this  rule  in 
conformcuice  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  CJvi!  (ustice 
Reform  This  rule  is  not  intended  to 
have  retroactive  effect  This  rule  will 
not  preempt  any  state  or  local  laws. 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(l5KA)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  af^er  the 
date  of  the  enti>-  of  the  ruling. 

i^ursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Ad  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  45  California  pear 
handlers  subject  to  regulation  under  the 
order,  and  about  300  producers  of  pears 
in  the  pnxiuction  area.  Small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  53,500.000.  and  small  agricultural 
producers  have  been  defined  by  the 
Small  Business  .\dministration  (13  CFR 
121.f>01)  as  those  having  annual  receipts 
of  less  lhc-.n  S500.000.  A  majority  of 
these  handlers  and  pnxiucers  may  ixr 
classified  as  small  entities. 

This  rule  indefinitely  suspends  all  of 
the  pesr  piovisions  in  the  order,  along 
with  the  rules  and  regulations  issued 
thereunder,  including  (1)  Provisions 
pertaining  to  the  administration  of  the 
order,  including  committee  nominations 
and  selections;  (2)  the  establishment  of 
grade,  size,  quality,  maturity,  pack  and 
container,  and  inspection  requirements. 
( i]  the  issuance  of  administrative  rules 
and  regulations  related  to  exemptions 
and  special  purpose  shipments;  and  (4) 


information  collection  and  reporting 
requirements.  The  pear  provisions  being 
suspended  ere  m  §^93  7.4,  917.15, 
917.20,  917.21,  917.24.  917.25.  917.26. 
917.28,  917.29.  917.34.  and  917.35  of 
the  order;  and  in  §§917.100,917.121, 
917.143,  917.149,  917.176.  917.179,  and 
917.461  of  the  rules  and  regulations 
issued  thereunder. 

This  rule  also  suspends  certain 
provisions  in  §  917.18  pertaining  to 
nomination  of  Control  Committee 
members,  to  enable  the  Control 
Committee  to  continue  to  function  with 
only  peach  members  upon  suspension 
of  the  order's  pear  provisions.  Since  the 
pear  provisions  are  being  suspended, 
there  is  no  need  for  the  pear  industry' 
members  to  serve  on  the  Control 
Com^mittee. 

The  Pear  Commodity  Com.mittee 
(committee)  unanimously  recommended 
suspension  of  most  of  the  pear 
provisions  under  the  order,  because 
such  provisions  are  no  longer  needed. 
The  California  Bartlett  pear  industry  is 
now  hinctioning  under  the  California 
Pear  Marketing  Program  {State  pear 
program),  and  is  no  longer  using  the 
pear  order  provisions.  Tne  State  pear 
program,  develope^l  by  the  California 
Bartlett  pear  industry  and  the  California 
Department  of  Food  and  Agriculture,  is 
similar  to  the  Federal  pear  program. 

The  committee  recommended 
suspension,  not  termination,  of  the 
order's  pear  provisions  to  provide  the 
California  Bartlett  pear  industry  with  an 
opportunity  to  review  operations  under 
the  State  pear  program  for  an  indefinite  . 
period  of  time.  The  committee  wants  to 
maintain  the  option  of  reactivating  the 
Federal  pear  program,  if  the  State  pear 
program  does  not  operate  satisfactorily. 
Tlie  California  pear  industry  will  have 
the  opportunity  to  e.xamine  the 
effectiveness  of  the  State  pear  program 
until  the  end  of  the  1994  marketing 
.season.  At  that  time,  the  Department 
will  conduct  a  referendum  of  eligible 
pear  producers  to  determine  whether 
they  favor  continuance  of  the  Federal 
pear  program. 

The  Secretary'  of  Agncultiirt; 
(ScH:retar)')  has  the  authority  to  conduct 
a  continuanr:e  referendum  to  detfrmine 
whether  producers  affected  by  a 
marketing  order  favor  continuance  of 
their  order.  The  Secretar>'  has 
determined  that  continuance  referenda 
are  an  effective  means  for  ascertaining 
whether  producers  favor  continuance  of 
marketing  order  programs. 

The  S(icretary'  would  consider 
termination  of  the  order's  pear 
provisions  if  less  than  two-thirds  of  the 
pear  prcxlucers  voting  in  the  referendum 
and  producers  of  less  than  two-thirds  of 
the  volume  of  pears  n'ipresented  in  the 
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referendum,  favor  continuance.  In 
evaluating  the  merits  of  continuance 
versus  termination,  the  Secretary  would 
consider  the  results  of  the  continuance 
referendum,  other  relevant  information 
concerning  tlie  operation  of  the  order's 
pear  provisions,  and  the  relative 
benefits  and  disadvantages  to  producers, 
handlers,  and  consumers.  Through  such 
analysis,  the  Secretary  would  determine 
whether  continued  existence  of  the 
order's  pear  provisions  would  tend  to 
efTectuate  the  declared  policv  of  the  Act. 

In  any  event  section  8c(16)(B)  of  the 
Act  requires  the  Secretary  to  tenninate 
an  order  whenever  the  Secretary  finds 
that  a  majority  of  all  producers  favor 
termination,  and  that  majority  produced 
for  market  more  than  50  percent  of  the 
commodity  covered  by  the  order. 

In  the  event  the  Secretary  terminates 
the  order's  pear  provisions,  the  Control 
Committee  shall,  for  the  purpose  of 
hquidating  the  affairs  of  the  committee, 
continue  as  trustees  of  any  and  all  the 
funds  and  property  in  its  possession,  or 
under  its  control,  including  claims  for 
any  funds  unpaid  or  property  not 
dehvered. 

Upon  termination,  the  said  trustees 
shall  (1)  continue  in  such  capacity  until 
discharged  by  the  Secretary;  (2)  from 
time  to  time  account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  the  committee  and  of  the 
trustees,  to  such  persons  as  the 
Secretary  may  direct;  and  (3)  upon  the 
request  of  the  Secretary,  execute  such 
assignments  or  other  instruments 
necessar>'  or  appropriate  to  vest  in  such 
person,  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in 
the  committee  or  the  trustees  pursuant 
hereto. 

Any  person  to  whom  funds,  property, 
or  claims  have  been  transferred  or 
delivered,  shall  be  subject  to  the  same 
obligation  imposed  upon  the  committee 
and  upon  the  trustees. 

After  a  statement  of  total  claims  and 
debts,  any  remaining  funds  held  in  the 
reserve  account  wall  be  returned,  on  a 
pro  rata  basis,  to  those  pear  handlers 
who  paid  assessments  under  the  order 
during  the  1991-92  fiscal  period. 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  et  seq.)  to  determine 
whether  continuance  of  the  order's  pear 
provisions  regulating  the  handling  of 
pears  is  approved  or  favored  by 
producers  who  during  the 
representative  period  were  engaged  in 
the  production  of  such  pears  grown  in 
Cahfomia. 

The  referendum  agents  of  the 
Secretarv  to  conduct  the  refere.ndum  are 


hereby  designated  as  Kurt  J.  Kimmel 
and  Terry  Vawier,  California  Marketing 
Field  Office,  USDA/AMS,  2202 
Monterey  St.,  suite  102-B.  Fresno. 
Cahfomia  93721;  telephone:  209-487- 
5901. 

Ballots  will  be  mailed  to  all  pear 
producers  of  record.  Ballots  may  also  be 
obtained  at  County  Extension  Service 
Offices,  or  by  contacting  the  California 
Marketing  Field  Office.  Copies  of  the 
order  may  also  be  obtained  by 
contacting  the  California  Marketing 
Field  Office. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  information  and  collection 
requirements  for  pears  under  the  order 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  Control  No.  0581-0080). 
The  ballot  material  to  be  used  in  the 
referendum  herein  ordered  has  been 
submitted  to  and  approved  by  OMB. 
and  it  has  been  estimated  that  it  will 
take  an  average  of  30  minutes  to  read 
and  complete  the  ballot  for  each  of  the 
approximately  300  producers  who  elect 
to  participate  in  the  voluntary 
referendum  balloting. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  vnll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendations,  and 
other  available  information,  it  is  found 
and  determined  that  the  pear  provisions 
in  the  order  and  the  rulei  and 
regulations  issued  thereunder,  along 
with  certain  provisions  in  §917.18 
pertaining  to  the  nomination  of 
members  to  the  Control  Committee,  do 
not  tend  to  effectuate  the  declared 
pobcy  of  the  Act  at  this  time,  and  that 
such  provisions  should  be  suspended.  It 
is  further  found  that  susp<?nding  all  the 
rules  and  regulations  pertaining  to  pears 
issued  under  the  order  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreements.  Peaches.  Pears. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  917  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  917  is  revised  to  read  as  follows: 

Authority:  7  HSC  601-674 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CAUFORNIA 

§917.4    [Suspended  In  part] 

2.  In  §917.4  the  words  ",  and  (b)  all 
varieties  of  pears  except  Beurre  Hardy, 
Beurre  D'Anjou,  Bosc,  Winter  Nelis. 
Doyenne  du  Comice.  Beurre  Easter,  and 
Beurre  Clairgeau"  are  suspended. 

§917.15    [Suspended  in  part] 

3.  In  §  917.15  the  words  "§  317.21 
through"  are  suspended. 

§917.18    [Suspended  In  part] 

4.  In  §917.18.  paragraph  (a)  the  words 
"The  number  of  remaining  members 
which  each  respective  commodity 
committee  shall  be  entitled  to  nominate 
shall  be  based  upon  the  proportion  that 
the  previous  three  fiscal  period's 
shipments  of  the  respective  fruit  is  of 
the  total  shipments  of  all  fruit  to  which 
this  part  is  applicable  during  such 
periods.  In  the  event  provisions  of  this 
part  are  terminated  as  to  any  one  fruit, 
nominations  of  members  to  the  Control 
Committee  shall  be  composed  of 
representatives  of  the  remaining  two 
fruits.  The  apportionment  shall  be 
determined  as  aforesaid.  In  the  event 
provisions  of  this  part  are  terminated  as 
to  any  two  fruits,  the  members  of  the 
commodity  committee  of  the  remaining 
fruit  shall  have  all  the  powers,  duties, 
and  functions  given  to  the  Control 
Committee  under  this  part  and  sections 
of  this  part  pertaining  to  the  designation 
of  the  Control  Committee  shall  be 
terminated."  are  suspended. 

§  91 7.20    [Suspended  In  part) 

5.  In  §917.20  the  words  "a  Pear 
Commodity  Committee  and  "  are 
suspended. 

§917.21     [Suspended] 

6.  Section  917.21  is  suspended  in  its 
entirety. 

§917.24     [Suspended  tn  part] 

7  In  §917.24.  paragraph  (a)  the  words 
■■§917.21  and"  are  suspended,  and  in 
paragraph  (c)  the  words  "A  grower 
nominated  for  membership  on  the  Poar 
Commodity  Committee  must  have 
produced  at  least  51  percent  of  the  pears 
shipped  by  him  during  the  previous 
fiscal  period,  or  he  must  repres»^nt  an 
organization  which  produced  at  least  51 
percent  of  the  pears  shipped  by  it 
during  such  period  "  are  suspendcfl 

§917.25    [Suspended  In  part] 

8.  In  §917  25  the  words    §  917  -:i 
through  '  are  suspended 
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§917.26    [S«sp«nd«d  in  parq 

9  In  §917.26  the  words  "§917.21 
through"  and  the  words  "§917.21  and" 

ore  suspended. 

§917.28    [Suspended  In  part] 

10  In  §917.28  the  words  "§917.21 
through",  and  the  word",  91 7. 21"  are 
suspended. 

§  91 7.29    [Suspended  In  part] 

11  In  §917.29,  paragraph  (b)  the 
words  "of  the  Pear  Commodity 
Conimittoe  and"  and  the  word  "each" 
a.'e  suspended. 

§  9 1 7.34    (Suspended  In  part] 

12.  In  §  917.34.  paragraph  (k)  the 
words  "§917.21  and"  are  suspended. 

§917  35    [Suspended  In  part] 

13.  In  §917.35.  paragraph  (a)  the 
words  "and  Pear"  and  the  word  "each" 
are  suspe.nded  everywhere  they  appear. 

§917  100    [Suspended  In  part] 

14.  In  §917.100  the  words  "pears 
and"  are  suspended. 

§917.121     [Suspended] 

15.  Section  917  121  is  suspended  in 
Its  entirety. 

§917.143    [Suspended  In  part] 

16.  In  §917.143.  paragraph  (b) 
introductory  text  and  paragraphs  (b)(1). 
fb)(2l.  and  (b)(4)  the  words  "pears  and" 
are  suspended,  and  in  paragraph  (b)(3) 
the  words  "200  pounds  of  pears  emd" 
are  suspended. 

§917.149    (Suspende<q 

17.  Section  917.149  is  suspended  in 
its  entirety. 

§917.176    [Suspended] 

18.  Section  917.176  is  suspended  in 

its  entirety. 

§917.179    [Suspended  In  part] 

19.  In  §917.179  the  words  "§917.176 
and"  and  the  words  "pears  and"  are 
suspended. 

§917.461    [Suspended] 

20.  Section  917.461  is  suspended  in 
Its  entirety. 

Dated  Februar>-  24. 1994 
Patrioa  Jensen. 

Acting  Assistant  Secretary,  Marketing  and 

Inspeclinn  Senices 

IFR  Doc.  94-4822  Filed  3-2-94;  8:45  am) 

BIL'JNQ  CODE  3410-02^ 


7  CFR  Part  1094 

[DA-94-06) 

Milk  In  the  New  Orleans-Mississippi 
Marketing  Area;  Suspension  of  Certain 
Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTK5N:  Suspension  of  rule. 

SUMMARY:  This  dociunent  suspends,  for 
23  months,  the  45  percent  deli%'ery 
requirement  for  a  plant  operated  by  a 
cooperative  association  that  is  located 
vvithin  the  New  Orleans-Mississippi 
marketing  area.  The  suspension  was 
requested  by  Gulf  Dairy  Association. 
Inc.,  which  operates  a  manufacturing 
plant  at  Kentwood,  Louisiana.  The 
association  states  that  without  the 
suspension  it  will  be  forced  to  make 
inefficient  qualifying  shipments  of  milk 
merely  to  keep  the  milk  of  its  producers 
qualified  for  pooling  under  the  order. 
EFFECTIVE  DATE:  March  3.  1994  thurjugh 
December  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoh,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2971.  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456, (202)  690-1932. 
SUPPLEME.*n'ARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  January  3,  1994;  pubhshed 
January  10,  1994  (59  FR  1307). 

The  Regulatory  Flexibility  Act  (5 
use.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.SC 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaD  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Depariment  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  fmaJ  rule  also  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  does  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C>.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 


court.  Under  section  606c(15)(Aj  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  m 
connection  v^^th  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  heanng,  the 
Secretary-  would  rule  on  the  petition. 
The  Act  pro\ides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  New  Orleans-Mississippi 
marketing  area. 

Notice  of  proposed  rulemaking  was 
pubhshed  in  the  Federal  Register  on 
January  10,  1994  (59  FR  1307), 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  period  commencing  with 
publication  ot  this  dociiment  in  the 
Federal  Register  and  extending  through 
December  31,  1995.  the  following 
provisions  of  the  order  do  not  tend  to 
efTectuate  the  declared  policy  of  the  Act: 

In  §  1094.7(c),  the  words  "45  percent 
or  more  of  the". 

Statement  of  Consideration 

The  order  will  suspend  through 
December  1995  the  45  percent  delivery 
requirement  for  a  coof)erative 
association  plant  that  is  located  in  the 
New  Orleans-Mississippi  marketing 
area. 

Gulf  Dair\-  .Association,  Inc..  which 
operates  a  manufacturing  plant  at 
Kentwood,  Louisiana,  that  is  regulated 
under  Order  94,  submitted  the 
suspension  request.  The  cooperative 
stated  that  because  of  the  present  45 
percent  delivery  requirement  applicable 
to  a  cooperative  association  that  wishes 
to  qualify  a  manufacturing  plant  for 
pooling,  it  has  had  to  shift  some  of  its 
producers  to  neighboring  Greater 
Louisiana  (Order  96)  pool  plants  to  keep 
its  Kentwood  plant  quahfied  as  a  pool 


Federal  Register  /  Vol.  59.  No.  42  /  Thursday.  March  3,  1994  /  Rules  and  Regulations        10057 


plant  under  Order  94.  It  indicated  that 
Order  96  requires  that  six  days' 
production  of  a  producer  must  he 
received  at  pool  plants  each  month  in 
order  to  qualify  the  milk  for  pooling  by 
diversion  to  a  nonpool  plant. 
Accordingly,  it  has  had  to  move  the 
milk  of  selected  producers  to  Order  96 
pool  plants  six  days  per  month.  Since 
this  milk  is  not  actually  needed  by  these 
pool  plants,  the  cooperative  has  then 
had  to  back-haul  the  milk  to  its 
Kentwood  manufacturing  plant  for 
processing.  The  problem  is  now 
particularly  acute,  according  to  the 
cooperative,  because  two  Order  94  pool 
plants  have  notified  Gulf  pair\' 
Association  that  they  will  no  longer 
purchase  milk  from  them  after  February 
1, 1994. 

Gulf  Dairy  Association  noted  that  the 
problem  it  is  experiencing  could  be 
resolved  through  the  proposed  merger  of 
milk  orders  that  is  now  under 
consideration  by  the  Department.  It 
urged  that  the  proposed  suspension  be 
effective  pending  the  completion  of  that 
proceeding. 

The  suspension  is  found  to  be 
necessary  for  the  purpose  of  assuring 
that  producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
manner  to  assure  that  producers  whose 
milk  has  long  been  associated  with  the 
New  Orleans-Mississippi  marketing  area 
will  continue  to  benefit  from  pooling 
and  pricing  under  the  order. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  f)ermit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  co«;tly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register 

List  of  Subjects  in  7  CFR  Part  1094 

Milk  marketing  orders. 


For  the  reasons  set  forth  In  the 
preamble,  effective  March  3,  1994. 
through  December  31,  1995.  Title  7.  Part 
1094,  is  amended  as  follows; 

PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

1 .  The  authority  citation  for  7  CFR 
part  1094  continues  to  read  as  follows; 

Authority;  Sees.  1-19.  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

§  1094.7    [Temporarily  suspended  In  part] 

2.  In  §  1094.7(c).  the  words  ■'45 
percent  or  more  of  the"  are  suspended. 

Dated  February  24,  1994. 
Patricia  Jensen. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
IFR  Doc.  94^820  Filed  3-2-94;  8;45  am] 

BtLLWG  CODE  341&-02-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  104 

[Notice  1994-2] 

Recordkeeping  and  Reporting  by 
Political  Committees;  Best  Efforts 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule:  Announcement  of 
effective  date. 

summary:  On  October  27,  1993  [58  FR 
57725),  the  Commission  published  the 
te.xt  of  revised  regulations  implementing 
the  requirement  of  the  Federal  Election 
Campaign  Act  (FEC^)  that  treasurers  of 
political  committees  exercise  their  best 
efforts  to  obtain,  maintain  and  report  the 
complete  identification  of  each 
contributor  whose  contributions 
aggregate  more  than  S200  per  calendar 
year.  The  Commission  announces  that 
these  rules  are  effective  as  of  March  3, 
1994. 

EFFECTIVE  DATE:  March  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street  NW.,  Washington. 
DC  20463,  (202)  219-3690  or  toll  free 
(800) 424-9530 

SUPPLEMENTARY  INFORMATION:  Section 
438(d)  of  title  2.  United  States  Code, 
requires  that  any  rule  or  regulation 
prescribed  by  the  Commission  to 
implement  title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  thirty  legislative 
days  prior  to  final  pro.mulgation.  The 
revisions  to  11  CFR  104  7(^).  which 
implement  2  U  S.C  432(i).  were 
transmitted  to  Congress  on  October  22, 


1993.  Thirty  legislative  days  expired  in 
the  Senate  on  February  4,  1994  and  in 
the  House  of  Representatives  on 
February  11,  1994. 

Announcement  of  Effective  Date:  11 
CFR  104.7(b),  as  published  at  58  FR 
57725  is  effective  as  of  March  3.  1994. 

Dated:  February  25. 1994. 
Danny  L.  McDonald. 

Vic-e  Chairman 

IFR  Doo  94-4812  Filed  3-2-94;  8:45  am] 

BILLmG  COO€  J715-01-IK 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  92-ANE-a2;  An>endment  39- 
8843;  AD  94-05-05] 

Airworthiness  Directives;  Teledyrw 
Continental  Motors  Models  C75,  C85, 
C90,  C125.  CI 45,  O-200,  O-300,  and 
GO--300  Series  Reciprocating  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Teledyne  Continental 
Motors  (TCM)  Models  C75,  C85,  C90, 
C125,  C145,  O-200,  O-300,  and  GO-300 
series  reciprocating  engines,  that 
requires  inspection  of  the  cylinder 
rocker  shaft  bosses  for  cracks,  and 
inspection  of  the  cylinder  rocker  shaft 
for  looseness  and  replacement,  if 
necessary,  with  a  serviceable  part.  This 
amendment  is  prompted  by  reports  of 
cracked  or  improperly  repaired  cylinder 
rocker  shaft  bosses.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  engine  power  loss  and  engine 
failure. 

EFFECTIVE  DATE:  May  2.  1994 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  Atlanta,  GA  30349;  telephone 
(404)  991-3810,  fax  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Teledyne  Continental 
Motors  (TCM)  Models  e75,  CBS,  C90, 
C125,  C145,  O-200.  and  O-300  series 
reciprocating  engines  was  published  in 
the  Federal  Register  on  lune  2.  1993  (58 
FR  31348).  That  action  proposed  to 
require  fluorescent  penetrant  or  etching 
inspections  of  the  cylinder  rocker  shaft 
bosses  for  cracks,  and  dimensional 
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inspections  of  the  cylinder  rocker  shaft 
bosses  for  looseness,  at  the  next 
overhaul,  in  accordance  with  TCM 
CKerhaul  Manual  Form  X-30013.  dated 
)une  1^82,  applicable  to  TCM  Models 
Cl25.  Cl45.  and  0-300  series  engines; 
and  TCM  CKerhaul  Manual  Form  X- 
30010,  dated  Ianuar\'  1984.  applicable  to 
TCM  Models  C75.  Ca5.  C90.  and  0-200 
series  engines.  If  the  cyhnder  rocker 
shaft  bosses  are  cracked,  the  cylinder 
must  be  replaced.  Modified  cyHnders 
must  be  further  inspected  for  cjacks  that 
may  have  been  introduced  duriiig  the 
repair  process.  Cylinders  with  loose 
rocker  shafts  must  be  replaced  with 
serviceable  cylinders,  or  modified  by 
installing  bushings. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the  AD 
should  require  compliance  at  the  next 
100  hour  or  annual  inspection. 
v%hichever  occurs  first.  The  commenter 
further  states  that  the  AD  should  require 
visual  inspection  for  wear,  broken 
bosses,  or  loose  bushings  at  the  earlier 
compliance  time  hiecause  cylinders  with 
cracked  bosses  or  loose  bushing  will 
likely  fail  before  the  cylinder  requires 
overhaul.  The  F.\A  does  not  concur. 
Ser\ice  Difficuhy  Reports  and 
engineenng  analysis  do  not  indicate  that 
the  shorter  compliance  time  is 
necessary,  and  the  comment  did  not 
include  any  data  as  a  basis  for  the 
shorter  compliance  time.  Furthermore, 
It  is  unlikely  that  a  visual  inspection 
without  disassembly  could  detect  cracks 
or  looseness  in  the  cylinder  rocker  shaft 
bosses 

The  commenter  further  states  that  the 
TCM  GO-300  senes  engines  should  be 
included  in  the  AD  Production  of  new- 
cylinders  has  been  standardized  by 
manufacturing  the  TCM  CO-300  t>-pe 
cyhnder  only  for  use  on  ail  C-75 
through  C-145,  as  well  as  the  O-200 
and  O-300  senes  engines.  The 
commenter  maintains  that  used  GO-300 
c\  linder  assembhes  may  find  their  way 
onto  other  enguies  The  GO-300  shares 
nearly  identical  valve  train  compomaits 
with  the  other  engines  and  is  subject  to 
the  same  type  of  rocker  boss  wear  and 
possible  fdiliires-  The  FAA  concvirs.  Th« 
CX3-300  cylinders  have  been  added  to 
the  applicabihty  paragraph  of  this  i\D 

The  commenter  further  states  that 
TCM  St-TMce  Bulletm  (.SB)  No  M73-13 
sp^^cifies  a  minimum  edge  thickness  for 
the  center  rocker  bosses  only.  The 
t  ommenter  ai^gues  that  this  requirement 
for  minim  am  thickness  should  be 
redefined  to  bo  a  minimum  thickness 
tiny  where  on  any  boss  because  many 


cylinders  have  bosses  with  adequate 
material  on  the  edges  of  the  center 
bosses,  but  very  little  material  between 
the  edges.  The  commenter  concludes  by 
stating  that  outer  bosses,  also  require 
close  scrutiny  for  thickness,  and  if  an 
outer  boss  fails,  the  center  boss  will 
likely  be  overloaded  and  also  fail.  The 
FA.A  does  not  concur.  The  center  bosses 
are  thinner  by  design  and  will  therefore 
wear  to  the  limit  sooner  than  the  outer 
bosses.  If  the  center  bosses  have  the 
correct  edge  to  wail  thickness,  then  the 
outer  bosses  will  be  correct  also. 

The  commenter  further  states  that 
consideration  should  be  given  to 
securing  rocker  boss  repair  bushings 
with  a  dowel  pin  to  prevent  rotation 
after  installation.  The  commenter  argues 
that  any  lack  of  concentricity  between 
bushing  ID  and  OD  can  severely 
overload  bosses  if  one  or  more  bushings 
rotate  aher  installation.  The  F.\A  does 
not  concur.  If  the  repair  is  accomplished 
correctly,  the  bushing  will  be  pressed  in 
and  this  press  fit  will  prevent  rotation. 

The  commenter  furtner  states  that 
when  performing  inspections  for 
cracked  bosses  on  cylinders  that  have 
been  removed  from  the  engine,  dye 
penetrant  inspection  should  be  allowed 
in  addition  to  the  fluorescent  penetrant 
inspection.  The  commenter  maintains 
that  dye  penetrant  inspection  is  quite 
effective  and  reliable  when  properly 
performed  and  is  in  widespread  use  by 
approved  cylinder  head  repair  facilities. 
The  FAA  concurs.  Dye  penetrant 
inspection  has  been  added  to  the  AD  as 
an  option  for  compUance.  In  addition, 
the  FA^\  has  added  industr)'-accepted 
procedures  to  the  AD  for  performing  dye 
penetrant,  fluorescent  penetrant,  and 
etching  inspections  in  order  to 
standardize  the  method  of  inspection. 

.After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neif-her  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD 

The  FAA  estimates  that  35.600 
engines  installed  on  aircraft  of  U.S 
registry  would  be  affected  by  this  AD. 
approximately  20.000  four-cylinder 
engines  and  15.600  six-cylinder  engiaes. 
The  FAA  estimates  that  it  will  take 
approximately  one-half  work  hour  per 
cylinder  to  inspect  or  install  the 
bushings,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $1 1  per 
cylinder.  Based  on  these  figures,  the 
cost  impact  oi  the  AD  For  four-cylinder 
engines  is  estimated  to  be  Si 34  per 


engine,  the  cost  impact  of  the  AD  for 
six-cylinder  engines  is  estimated  to  be 
$231  per  engine,  and  the  total  cost 
imjjact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $6,683,600. 

The  regulations  adopted  herein  will 
not  have  substantial  di-f-ect  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasOns  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
'"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory'  Pohcies  and  Procedures  (44 
FR  11034"  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

.•\ir  transportation,  .\ircraft.  .Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  .\niendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  App   1354{a).  1421 
and  1423:  49U.S.C  106(g);  and  14  CFR 
11  80 

§39.13    (Amended] 

2.  Section  3<?  13  is  amended  by 
adding  the  following  new  airvtorthiness 

directive: 

9+-05-05    Teledvne  Continental  Motors; 

Amendment  J»-8843  Docket  92-ANE- 
32. 

Apphcchilfty  Teiedyne  Continental 
Motors  (TCM)  Model  Crs.  C85.  C90,  Cl25. 
C145.  O-200.  O-300.  and  GO-300  s«ri« 
reciprocating  engines  installed  on  but  not 
limited  to  American  Champion  models 
7BCM.  nXM.  'EX:.  S7DC.  SnXM,  rEC. 
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S7EC.  7Fa  7JC  and  7ECA;  Cessna  Models 
120.  UO,  150.  170,  172.  172.^-H,  Ai\d  175; 
Luscombe  Models  8E,  8F.  and  T-«F;  Maule 
Models  Bee  Dee  M-4.  M-4.  M-4C.  M^S.  M- 
4T.  M-4-210,  M-4-210C,  M-4-210S,  M-4- 
210T.  and  M-5-210C:  Piper  Models  PA-18 
and  PA-19;  Swift  Models  GC-IA  and  GC-lB; 
Univ-air  (Erco)  Models  415-D.  E.  and  G; 
Uni\-air  (Fome>')  Models  F-1  and  F-tA; 
Univair  (Alon)  Model  A-2  and  Univair 
(.Moone>)  Model  M-10  aircraft. 

CornpOance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  power  loss  and  engine 
failure,  accomplish  the  following; 

(a)  At  the  next  cylinder  or  engine  overhaul 
after  the  effective  date  of  this  AD.  insp)ect  the 
cylinder  rocker  shaft  bosses  for  cracks  using 
one  of  the  following  methods,  and  if  cracked 
replace  with  a  serviceable  cylinder: 

Note;  Certain  cylinder  cracks  may  be 
repaired  by  FA.'^-approved  repair  stations 
specifically  rated  to  do  those  repairs. 

(1)  Fluorescent  penetrant  inspection,  as 
follows: 

(i)  The  penetrant  shall  be  a  nontoxic, 
noncorrosive,  highly  fluorescent  liquid 
capable  of  f»enetrating  fine  di.scx»ntinuities 
and,  for  aluminum  castings,  conforming  to 
Aerospace  Material  Specification  (AMS) 
3156.  If  a  darkened  etKilosvire  is  not  used  for 
examination,  AMS  3157  p)enetrant  shall  be 
used. 

(ii)  The  emulsifier  shall  be  composed  of 
suitable  oil  or  oil-like  components  together 
with  such  additives  as  are  t)ecessarv  to 
provide  a  stable,  nontoxic,  noncorrosive.  oil- 
miscibie.  oil-emulsif>-Jng  solution.  Emulsifier 
.shall  not  be  used  when  AMS  3156  is  used. 

(iii)  The  developer  shall  be  a  highly 
absorbent,  nonfluorescent  and  nontoxic 
powder,  capable  of  being  used  dry  or  a 
similar  powder  capable  of  being  suspended 
in  water  When  the  suspension  is  u»d,  the 
powder  shall  be  thoroughly  mixed  with 
water  to  a  concentmtion.  unless  otherwise 
permitted,  of  not  less  than  0.2  lb  per  gallon 
and  a  uniform  distribution  maintained  by 
mechanical  agitation. 

(iv)  The  penetrant,  the  emulsifier  (if  used] 
and  the  developer  shall  be  checked  as  often 
as  necessary  to  maintain  proper  control.  The 
penetrant  shall  be  discarded  if  it  shows  a 
notic:eable  loss  in  penetrating  power  or 
marked  contamiaatior  or  when  wax  begins  to 
form  on  the  sides  of  [ha  tank  a.id  dip  basket. 

(v)  A  darkness  booth  or  a  similar  darkness 
area  with  a  filtered  black  light  shall  be 
provided  The  blati;  light  shall  be  at  least 
equal  to  that  produced  by  a  100  watt  mercury 
vapor  projection  spot  lamp  equipped  with  a 
filter  to  transmit  wave  U^ngths  of  between 
32tXJ  and  4000  .Ang.>itrorn  units  aad  absorb 
substantially  all  vu.ible  light.  The  intensity  of 
the  light  at  normal  working  distance  shall  be 
Hs  specified  by  the  purchaser  but  in  no  case 
shaH  be  lc>wer  than  5«0  micro-watts  per 
square  centinietar  as  rrMvisurnd  with  an 
appropriate  black  light  metef 

(vij  Ail  parts  shall  be  cleaned  and  dned  in 
such  a  manner  as  to  l«avrt  them  free  from 
grease,  oil.  soaps,  alkalies  and  other 
substances  which  would  interfere  with 
inspection  Vapor  degreasing  is  generally 
suitable  for  this  purpose 

(vii)  Parts  shall  be  imroersed  in  the 
oenetrant  or  shall  be  sprayed  or  brushed  with 


the  penetrant  and  shall  be  allowed  to  remain 
immersed  in  the  penetrant  or  to  stand  for 
sufficient  time  to  allow  satisfactory 
p>enetration  into  all  discontinuities.  This  time 
shall,  unless  otherwise  specified,  not  be  less 
than  5  minutes.  The  time  for  immersion  or 
standing  will  depend  upon  the  character  and 
fineness  of  the  discontinuities,  the 
effectiveness  of  penetration  increasing  with 
time.  Parts  may  be  resprsyed  or  re-immersed 
after  standing  to  increase  sensitivity  and  aid 
in  removal  of  penetrant. 

(viii)  Parts  shall  be  removed  from  the 
pmnetrant  and  cleaned  thoroughly  using  a 
medium  which  will  remove  penetrant  from 
the  surface  of  parts;  washing  with  water  shall 
be  used  when  the  penetrant  is  water 
washable  or  when  an  emulsifying  agent  is 
applied  to  surfaces  of  parts  to  render  the 
penetrant  water  washable.  When  emulsifiers 
are  used,  the  parts  shall  be  dipf>ed  in  Lh« 
emulsifier  and  removed  slowly  for  draining 
or  shall  be  sprayed  with  emulsifier  and 
drained.  Unless  otherwise  specified,  the 
combined  dipping  and  draining  time  shall  be 
1  to  5  minutes.  When  other  than  water 
washable  pienetrants  are  used,  the  penetrant 
shall  be  removed  with  a  suitable  cleaner  or 
a  suitable  cleaner  and  lint-free  cloths.  During 
cleaning,  the  parts  may  be  \'iewed  under  a 
suitable  black  light  to  ensure  removal  of  the 
penetrant  from  the  subrace  of  the  part 
Excessive  cleaning  which  would  remove  the 
penetrant  from  discontinuities  shall  be 
avoided. 

(ix)  When  a  wet  developer  is  used,  the 
developer  shall  be  applied  to  the  parts, 
immediately  after  washing,  by  immersing  the 
parts  in  the  tank  containing  the  water- 
suspended  powder  or  by  spraying  or  flowing 
the  suspension  onto  the  parts.  The 
susp>ension  shall  be  suitably  agitated  either 
during  or  immediately  prior  to  application  to 
parts  Immersed  parts  shall  be  removed  from 
the  wd  develofjer  excess  developer  shall  be 
allowed  to  drain  off  all  parts  Special  care 
shall  be  taken  to  remove  excess  developer 
from  pockets,  rei^esses.  holes,  threads,  and 
corners  so  that  the  developer  will  not  mask 
indications 

(x)  When  a  dry  developer  or  no  developer 
is  used,  the  parts  shall  be  dried  as  thoroughly 
as  possible  by  exposure  to  dean  air  Drying 
of  parts  may  be  accomplished  by  evaporation 
at  room  temperature  or  bv  plating  the  parts 
in  a  LirLulating  warm  air  oven  or  in  the  air 
stream  of  a  hot  air  dryer  Excessive  drying 
time  or  part  temperatures  higher  than  80°C 
(180°F)  should  be  avoided  to  prevent 
evafKjration  of  the  penetrant 

(xil  When  a  dry  developer  is  used,  the 
developing  powder  shall  be  applied 
uniformly  over  the  areas  of  the  parts  to  be 
inspected  by  either  dusting  or  p)owder-box 
imrT>ersion 

(xii)  After  sufficient  time  has  been  allowed 
to  develop  indications,  parts  shall  be 
examined  under  a  black  light  Examinatioo 
shall  be  made  in  a  darkened  esclosure  unless 
AMS  J157  penetrant  is  used,  in  which  case 
examination  may  be  made  under  normal 
shop  lighting  but  shaded  from  direct 
sunlight. 

(xiii)  When  greater  sensitivity  is  desired, 
the  parts  may  be  healed  to65"'-«5*Ctl50*- 
185*f1  before  tmmersion  «o  th«  peoetraW 


and/or  before  black  light  examination  To 
prevent  evii{wratk>n.  preheated  parts  shall 
remain  fully  Immersed  in  the  penetrant  until 
cooled. 

(xiv)  Part*  shall  be  cleaned,  as  necessary, 
to  remove  penetrant  and  developer. 

(xv)  Interpretation  of  the  indications 
revealed  by  this  inspection  procedure  and 
final  disp>o$iLioD  of  the  parts  shall  be  the 
responsibility  of  only  qualified  personnel 
having  experience  with  fluorescent  penetrant 
inspection. 

(xvi)  Parts  having  discontinuities  (cracks) 
shall  be  rejected. 

(2)  Dye  peoetranl  inspection,  as  follow-s; 

Note;  Military  Specification  MlL-1-6866 
and  American  Society  of  Testing  .Materials 
specifications  ASTM  E1417-93  and  E165-9 
contain  additional  information  on  dye 
penetrant  inspection  processes. 

(i)  Preparation  clean  and  dry  all  parts  in 
such  a  manner  as  to  leave  the  surfaces  fr«e 
from  grease,  oil,  soaps,  alkalies,  and  other 
substances  which  would  interfere  with 
insf)ection.  Vapor  degreasing  is  generally 
suitable  for  this  purpose. 

(ii)  Penetrant  Application  Procedurr^:  after 
preparation,  spray  or  brush  the  pjarts  with  the 
penetrant,  and  allow  to  stand  for  not  less 
than  5  minutes.  The  effectiveness  of  the 
penetrant  increases  if  left  standing  for  a 
longer  time,  as  the  penetrant  will  reach  finer 
discontinuities. 

(iii)  Per>e£ranf  Cieon/rjg- clean  the  parts 
thoroughly  using  a  medium  which  will 
remove  penetrant  iiora  the  surfaces  of  parts; 
wash  with  water  when  the  penetrant  is  water 
soluble.  When  other  than  water  soluble 
penetrants  are  used,  the  penetrant  shall  be 
removed  with  a  suitable  cleaner  Avoid 
excessive  cleaning  which  would  remove  the 
penetrant  from  discontinuities. 

(iv )  Drying: dry  the  parts  as  thoroughly  as 
possible.  Drying  of  parts  may  be 
accomplished  by  evafK>raLion  at  room 
temperature  or  by  placing  the  parts  in  a 
circulating  warm  air  oven  or  in  the  air  stream 
of  a  hot  air  dryer.  Avoid  excessive  drying 
lime  or  drying  temperatures  above  75X1 
(165°F)  to  prevent  excessive  evaporation  of 
the  penetrant  If  heat  is  used  for  drying  parts, 
cool  parts  to  approximately  50*^  (120°F) 
before  proceeding  to  the  developing 
procedure. 

(v)  Developing  apply  the  developn^r  to  the 
dry  parts  as  lightly  and  as  evenly  as  possibte. 
using  as  thin  a  coating  of  developer  as  is 
p>ossible  A  translucent  film  is  adequate  Mix 
wet  developer  by  agitation  immediately  pnor 
to  applying  it.  Aiter  applying  the  developer, 
take  care  that  no  penetrant  indication  is 
disturbed  or  obliterated  in  subsequent 
handling 

(vi)  Examination:  examine  the  develof)ed 
peneL'ant  indications  in  accordance  with  the 
dye  penetrant  manufacturer's  instructions. 
Examine  parts  for  indications  of 
discontinuities  open  to  the  surface 

(vii)  Final  cleaning  clean  the  parts 
following  the  inspection  to  remove  pyenetrant 
and  develop)er. 

Note  1 :  Caution  because  of  differences 
among  p>enetrants.  take  care  to  ensure  that 
the  final  cleaner,  the  p)eneirant  the  penetrant 
romovw.  and  the  de^elopw  are  suil8t>ie  for 
use  with  each  ortiw 
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Note  2:  Caution  all  penetrant  materials 
should  be  kept  as  free  from  moisture  as 
possible. 

Note  3:  Caution:  most  penetrants,  cleaning 
agents,  and  developer  suspensions  are  low 
flash  point  material;  use  caution  to  prevent 
fires. 

(3)  Etching  inspection,  as  follows: 

(i)  For  TCM  C75,  C85.  C90,  and  O-200 
series  engines,  in  accordance  with  paragraph 
13-7  of  TCM  Overhaul  Manual  Form  X- 
30010.  dated  [anuary  1934. 

(ii)  For  TCM  Cl25,  Cl45.  O-300.  and  00- 
300  series  engines,  in  accordance  with 
paragraphs  5(b)(1).  5(b)(2).  and  5(b)(3)  of 
TCM  Overhaul  Manual  Form  X-30013,  dated 
June  1982. 

(b)  At  the  next  cylinder  or  engine  overhaul 
after  the  effective  date  of  this  AD. 
dimensionally  inspect  cylinders  for  looseness 
of  the  rocker  shaft  in  accordance  with  page 
22.  paragraph  5,  and  Table  IX  of  TCM 
Overhaul  Manual  Form  X-30013.  dated  June 
1982.  for  TCM  Models  Cl25,  C145.  O-300, 
and  GO-300  series  engines;  page  75. 
paragraph  13-6.  and  the  dimensions  table  in 
paragraph  13-8  of  TCM  Overhaul  Manual 
Form  X-30010.  dated  January  1984,  for  TCM 
Models  C75.  C85.  C90.  and  6-200  series 
engines;  as  applicable. 

(1)  Cylinders  that  do  not  exhibit 
dimensional  looseness  of  the  rocker  shaf^ 
beyond  the  limits  specified  in  the  applicable 
TCM  overhaul  manual  may  be  returned  to 
service. 

(2)  For  cylinders  that  exhibit  dimensional 
looseness  of  the  rocker  shaft,  beyond  the 
limits  specified  in  the  applicable  TCM 
overhaul  manual,  accomplish  the  following: 

(i)  Replace  with  a  serviceable  cylinder,  or 
(ii)  Install  bushings  in  accordance  with  the 
instructions  on  page  27  of  TCM  Overhaul 
Manual.  Form  X-30013.  dated  June  1982.  for 
TCM  Models  C125.  Cl45.  O-300,  and  GO- 
300  senes  engines;  or  the  instructions  on 
page  85  of  TCM  Overhaul  Manual  Form  X- 
30010.  dated  January  1984.  for  TCM  Models 
C75.  C85.  C90.  and  6-200  series  engines;  as 
applicable. 

(iii)  After  repairing  a  cylinder  perform  an 
additional  inspection  of  the  cylinder  rocker 
shaft  bosses  for  cracks  using  fluorescent 
pene'jant,  dye  penetrant,  or  etching  methods, 
and  replace,  if  necessary,  with  a  serviceable 
cylinder. 

(c)  Thereafter,  at  each  subsequent  cylinder 
or  engine  overhaul,  reinspect  cylinder  rocker 
bosses  and  rocker  shafts  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  AD 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  lo  the  Manager. 
Atlanta  .Aircraft  Certification  Office 

Note:  Information  concerning  the  existence 
of^pproved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21197  and  21  199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
May  2,  1994. 

Issued  in  Burlington.  Massachusetts,  on 
February  18,  1994. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-4837  Filed  3-2-94;  8:45  am) 
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Office  of  the  Secretary 

14  CFR  Parts  300.  302,  303,  325.  and 
385 

49CFRParts1.7,  8,  and28 
(OST  Docket  No.  1;  Amdt  1-261] 

Organization  and  Oeiegation  of  Powers 
and  Duties;  Delegations  to  the 
Assistant  Secretary  for  TransportatJon 
Policy,  to  the  Assistant  Secretary  for 
Aviation  and  International  Affairs,  to 
the  Assistant  to  the  Secretary  and 
Director  of  Public  Affairs,  and  to  the 
Assistant  General  Counsel  for 
Environmental,  Civil  Rights,  and 
General  Law 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
relevant  regulations  which  contain 
delegations  of  authority  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Tlie  title  of  the  delegatee  has 
been  changed  either  to  the  Assistant 
Secretary  for  Transportation  Policy  or  to 
the  Assistant  Secretary  for  Aviation  and 
International  Affairs,  as  appropriate, 
because  a  new  Assistant  Secretary 
position  has  been  created.  This  rule  is 
necessary  to  clarify  which  ciurent 
delegations  apply  to  the  new  Assistant 
Secretary  for  Transportation  Policy  and 
which  apply  to  the  new  Assistant 
Secretary  for  Aviation  and  International 
Affairs. 

This  document  also  amends  the 
relevant  regulations  which  contain 
delegations  of  authority  to  the  Assistant 
Secretary  for  Public  Affairs.  The  title  of 
the  delegatee  has  been  changed  to  the 
Assistant  to  the  Secretary  and  Director 
of  Public  Affairs  to  reflect  the  new  title 
of  the  head  of  that  Office.  Finally,  this 
document  also  amends  the  relevant 
regulations  which  contain  all  remaining 
delegations  of  authority  that  should 
have  been  transferred  in  an  earlier 
reorganization  from  the  Assistant 
Secretary  for  Public  Affairs  to  the  Office 
of  the  Gflnerai  Counsel  These  latter 
authorities  are  hereby  delegated  to  the 


Assistant  General  Counsel  for 
Environmental,  Civil  Rights,  and 
General  Law. 

EFFECTIVE  DATE:  This  rule  becomes 
etTective  March  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Peak,  Office  of  the  Assistant  Secretary 
for  Transportation  Policy  at  (202)  366- 
5416,  or  Steven  B.  Farbman,  Office  of 
the  Assistant  General  Counsel  for 
Regulation  and  Enforcement  at  (202) 
366-9306.  Department  of 
Transportation,  400  7th  Street  SVV.. 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  On 
October  27. 1993,  the  Secretary  of 
Transportation  approved  a 
reorganization  of  the  Office  of  the 
Secretary  by  creating  a  new  position  of 
Assistant  Secretary  for  Transportation 
Pohcy  and  a  new  position  of  Assistant 
Secretary  for  Aviation  and  International 
Affairs.  The  title  of  the  Assistant 
Secretary  for  Public  Affairs  was  also 
changed  by  this  reorganization  to  the 
Assistant  to  the  Secretary  and  Director 
of  Pubhc  Affairs.  Thus,  it  is  necessary 
to  amend  the  relevant  parts  of  the  CFR 
in  order  to:  (1)  Clarify  which  current 
CFR  delegations  apply  to  the  new 
Assistant  Secretary  for  Transportation 
Policy  and  which  apply  to  the  new 
Assistant  Secretary  for  Aviation  and 
International  Affairs;  (2)  refiect  the  nev^ 
title  of  the  head  of  the  Office  of  Public 
Affairs;  and  (3)  bring  certain  other 
provisions  of  49  CFR  part  7  into 
conformity  with  49  CFR  1  57b,  now 
entitled.  Delegations  to  the  Assistant 
General  Counsel  for  Environmental, 
Civil  Rights,  and  General  Law.  Llntil 
now,  all  of  these  CFR  parts  have  referred 
either  to  the  Assistant  Secretary  for 
Pohcy  and  International  Affairs,  or  to 
the  Assistant  Secretary  for  Public 
Affairs.  A  summary  of  the  CFR  parts 
affected  follows. 

One  CFR  part  (44  CFR  part  403), 
which  places  restrictions  on 
transportation  movements  and  the 
transportation  of  goods  to  North  Korea 
or  the  Communist-controlled  area  of 
Vietnam,  is  jointly  administered  by  the 
Department  of  Transportation  and  the 
Department  of  Commerce.  This  part  will 
be  the  subject  of  joint  agency 
rulemaking  at  a  later  date. 

14  CFR  parts  300,  302.  303.  325  and 
385  are  procedural  and  organizational 
regulations  concerning  aviation 
economic  proceedings.  All  references  to 
the  Assistant  Secretary  for  Policy  and 
International  Affairs  are  being  changed 
to  the  Assistant  Secretary  for  Aviation 
and  International  Affairs,  and  a  minor 
editorial  change  is  being  made  to 
§302.22a(b)(l). 
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49  CFR  part  1  describes  the 
organization  of  the  Department  of 
Transportation  and  provides  for  the 
performance  of  duties  imposed  upon. 
and  the  exerci.se  of  powers  vested  in,  the 
Secretary  of  TranspvJrtation  by  law 
Delegations  to  the  Assistant  Secretan,' 
for  Policy  and  International  Affairs  are 
being  transferred  to  the  Assistant 
Secretary  for  Transportation  Policy  and 
to  the  Assistant  Socretar>-  for  Aviation 
and  International  Affairs,  as 
appropriate  Delegations  to  the  Assistant 
Secretary  for  Pubhc  Affairs  are  being 
transferred  to  the  Assistant  to  the 
Sixrretary  and  Director  of  Public  Affairs. 
Further.  §§1.22  and  1  23  are  being 
revised  not  only  to  reflect  the  structure 
and  re^  ponsibilities  of  the  Office  of  the 
Secretary'  as  a  result  of  these 
delegations,  but  also  to  reflect  the 
structure  and  responsibilities  of  the 
Office  as  a  result  of  earlier 
reorganizations  FinBlly,  minor  editorial 
changes  are  being  made  to  §§  1.43(c) 
and  1.65(c). 

49  CFR  part  7  implements  the 
Freedom  of  Information  Act,  and 
prescribes  rules  governing  the 
availabihty  to  the  public  of  records  of 
the  Department  of  Transportation. 
Consistent  vvith  the  delegation  of 
authority  to  the  Assistant  General 
Counsel  for  Environmental,  Civil  Rights, 
and  General  Law  in  49  CFR  1.57b. 
references  to  the  Assistant  Secretary  for 
Public  Affairs  in  part  7  are  being 
changed  to  the  Assistant  General 
Counsel  for  Environmental,  Civil  Rights, 
and  General  Law   A  minor  editorial 
.change  is  also  being  made  to  §  7.53(c). 

49  CFR  part  8  sets  forth  procedures 
for  the  ciassific<it;on  and 
declassification  of  national  security 
information  and  material.  Authority  to 
classif}'  information  is  being  transferred 
from  the  Assistant  Secretan,'  for  Policy 
and  International  Affairs  to  both  the 
Assistant  Secretar>'  for  Tr.insportalion 
Policy  and  the  Assistant  Secretar>'  for 
Aviation  and  International  Affairs,  and 
a  minor  editorial  change  is  being  made 
tu§8.11(bKl). 

Finally,  49  CFR  part  28  carries  out 
provisions  of  existing  law  that  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies,  including  this 
Department.  Certain  compliance 
procedures  for  which  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  was  responsible  will  now  be  the 
responsibility  of  the  Assistant  Secretary 
for  Tiansportation  Policy. 

Since  this  rule  relates  to  departmental 
management,  organization,  procedure, 
and  practice,  notice  and  public 
comment  are  unnecessary.  For  the  same 
n^ason.  good  cause  exists  for  not 


publishing  this  rule  at  least  30  days 
before  its  effective  date,  ais  is  ordinarily 
required  by  5  U-S.C  553(d).  Therefore, 
this  rule  Is  effective  on  the  date  of  its 
publication. 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  49  U.S.C.  322, 
parts  300,  302.  303,  325  and  385  of  title 
14  and  pa.rts  1,  7,  8,  and  part  28  of  title 
49,  Code  of  Federal  Regulations,  are 
amended  as  follows; 

TITLE  14— AERONAUTICS  AND  SPACE 

§§300.0.  302.1.  302.22a.  303.02.  325.7.  325.8. 
385.1.385.13.385.14    [Amended] 

1.  In  chapter  II  of  14  CFR,  the  words 
"iAssisJant  Secretar\-  for  Policy  and 
International  Affairs"  are  revised  to  read 
■'Assistant  Secretar)-  for  Aviation  and 
International  .Affairs"  wherever  they 
appear  in  the  following  places: 

a.  Section  300  0, 

b.  Section  302  1(a), 

c.  Section  302.22a  (b)  introductory- 
text,  (b)(1),  (c).  and  (d), 

d.  Section  303.02(b). 

e.  Section  325.7(c), 

f.  Section  325.8(b), 

g.  Section  385.1.  in  the  definition  of 
"Reviewing  Official", 

h.  Section  385.13(w)(4), 
i.  Section  385.14  (b).  (e),  (ccK4),  and 
(Uc). 

§  302.^23    [A.Tiended] 

2.  In  subchapter  B  of  14  CFR.  make 
the  following  amendm.ents:  a.  In 
§302.22aCb)(l).  the  word  "carrier"  is 
revised  to  read  "career". 

List  of  Subjects 

49  CFR  Part  I 

Authority  delegations  (Government 
agencies )Organization  and  functions 
(Government  agencies). 

49  CFR  Part  7 

Freedom  of  information. 
49  CFR  Part  8 

Classified  information. 

49  CFR  Part  28 

Administrative  practice  and 
procedure.  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped 

TITLE  4^— TRANSPORTATION 

3.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L.  101-552, 
28  U.S.C  2672.  31  U.S.C.  3711(a)(2). 

4.  The  autho.rity  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  552;  31  U  S.C  9701;  49 
U.S.C  322. 


5.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authorit)':  E  O   11652  (37  FR  5209), 
National  Secunty  Council  Directive  of  .May 
17,  1972  (3'  FR  10053),  and  sees.  3  and  9  of 
the  DepartmeDt  of  Transportation  Act  (49 
U.S.C  1652  and  1657). 

6.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  29  U.S.C  794. 

§§1.45, 1.48  and  28.170    (Amended] 

7.  In  subtitle  A  of  49  CFR.  the  words 
"Assistant  Secretary  for  Pohcy  and 
International  Affairs"  are  revised  to  read 
"A.ssistant  Secretar>'  for  Transportation 

•  Pohcy"  wherever  they  appear  in  the 
following  places; 

a.  Section  1.45(e)(2). 

b.  Section  1.48(cc), 

c.  Section  28.170(1). 

§§  1 .43  and  1 .47    (Amendetf) 

8.  In  subtitle  A  of  49  CFR.  the  words 
"Assistant  Secretary  for  Policy  and 
International  Affairs"  are  revised  to  read 
"Assistant  Secretary  for  Aviation  and 
International  Affairs"  wherever  they 
appear  in  the  following  places: 

a.  Section  1.43(c), 

b.  Section  1.47(p)(2). 

§§  1 .65  and  B.1 1     (Amended] 

9.  In  subtitle  A  of  49  CF'R,  the  words 
"Assistant  Secretary  for  Pohcy  and 
International  Affairs;"  are  revised  to 
read  "Assistant  Secretary  for 
Transportation  Pohcy;  Assistant 
Secretary  for  Aviation  and  International 
Affairs;"  wherever  they  appear  in  the 
following  places: 

a.  Section  1.65(c)(1), 

b.  Section  8.11(b)(1). 

§§7.11,  7.53  and  7.97    [Amended] 

10.  In  subtitle  A  of  49  CFR,  the  words 
"Assistant  Secretary  for  Public  Affairs" 
are  revised  to  read  "Assistant  General 
Counsel  for  Environmental,  Civil  Rights, 
and  General  Law"  wiierever  they  appear 
in  the  following  places: 

a.  Section  7.11, 

b.  Section  7.53(c), 

c.  Section  7.97(e). 

11.  49  CFR  Subtitle  A  is  amended  as 
follows: 

a.  Section  1.22  is  revised  to  read  as 
follows: 

§  1  ^    Structure. 

(a)  Secretary  and  Deputy-  Secretary- 
The  Secretary  and  Deputy  Secretary  are 
assisted  by  the  following,  all  of  which 
report  directly  to  the  Secretary:  The 
Associate  Deputy  Secretary  and 
Director,  Office  of  LitermodaUsm;  the 
Executive  Secretariat;  the  Board  of 
Contract  Appeals;  the  Departmental 
Office  of  Civil  Rights;  the  Office  of 
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Intelligence  and  Security;  and  the  Office 
of  Public  Affairs.  The  Assistant 
Secretaries,  the  General  Counsel,  and 
the  Inspector  General  also  report 
directly  to  the  Secretar>', 

(b)  Office  of  the  Assistant  Secretary 
for  Transportation  Policy.  This  Office  is 
composed  of  the  Offices  of 
Environment,  Energy  and  Safety;  and 
Economics. 

(c)  Office  of  the  Assistant  Secretary 
for  A\iation  and  International  Affairs. 
This  Office  is  composed  of  the  Offices 
of  International  Transportation  and 
Trade:  International  Aviation;  and 
Aviation  Analysis. 

(d)  Office  of  the  General  Counsel.  This 
Office  is  composed  of  the  Offices  of 
Environmental.  Civi!  Rights,  and 
General  Law;  International  Law; 
Litigation;  Legislation;  Regulation  and 
Enforcement;  the  Board  for  Correction  of 
Military  Records;  and  Aviation 
Enforcement  and  Proceedings. 

(e)  Office  of  the  Assistant  Secretary 
for  Budget  and  Programs.  This  Office  is 
composed  of  the  Offices  of  Programs 
and  Evaluation;  and  Budget. 

(f)  Offce  of  the  Assistant  Secretary  for 
Governmental  Affairs.  This  Office  is 
composed  of  the  Offices  of 
Congressional  Affairs;  and 
Intergovernmental  and  Consumer 
Affairs. 

(g)  Office  of  the  Assistant  Secretary 
for  Administration.  This  Office  is 
composed  of  the  Offices  of  Persormel; 
Management  Planning;  Information 
Resource  Management;  .administrative 
Ser\  ices  and  Property  Management; 
Hearings;  Acquisition  and  Grant 
Management;  Security;  Financial 
Management;  and  Administrative 
Systems  Development. 

(h)  Office  of  the  Inspector  General 
The  duties  and  responsibilities  of  the 
Office  of  Inspector  General  are  carried 
out  by  the  Assistant  Inspector  General 
for  Auditmg;  the  Assistant  Inspector 
General  for  Investigations;  the  Assistant 
Inspector  General  for  Policy,  Planning, 
and  Resources,  and  the  .Assistant 
Inspector  General  for  Inspections  and 
Evaluations. 

b.  Section  1.23  is  revised  to  read  as 
follows 

§  1 .23    Spheres  of  primary  responsibility. 

(a)  St^cretary  and  Deputy  Secretary. 
Overall  planning,  direction,  and  control 
of  departmental  affairs  including  civil 
rights,  contract  appeals,  small  and 
disadvantaged  business  participation  in 
departmental  programs,  transportation 
research  and  technology,  commercial 
space  transportation,  intelligence  and 
security,  and  public  affairs, 

fb)  Associate  Deputy  Secretary  and 
Director.  Office  of  Intermodalism 


Assists  the  Secretary  and  Deputy 
Secretary  in  carrying  out  a  variety  of 
executive  and  managerial  pohcies, 
programs  and  initiatives.  Focal  point 
within  the  Federal  Government  for 
coordination  of  intermodal 
transportation  policy  which  brings 
together  departmental  Intermodal 
perspectives,  advocates  intermodal 
interests,  and  provides  secretarial 
leadership  and  visibiUty  on  issues  that 
involve  or  affect  more  than  one 
operating  administration. 

(c)  General  Counsel.  Legal  services  as 
the  chief  legal  officer  of  the  Department, 
legal  advisor  to  the  Secretary  and  the 
Office  of  the  Secretary;  final  authority 
within  the  Department  on  questions  of 
law;  professional  supervision,  including 
coordination  and  review,  over  the  legal 
work  of  the  legal  offices  of  the 
Department;  drafting  of  legislation  and 
review  of  legal  aspects  of  legislative 
matters;  point  of  coordination  for  the 
Office  of  the  Secretary  and  Department 
Regulations  Council;  advice  on 
questions  of  international  law;  exercise 
of  functions,  powers,  and  duties  as 
Judge  Advocate  General  under  the 
Uniform  Code  of  Military  Justice 
(Chapter  47  of  Title  10,  U.S.C.)  with 
respect  to  the  United  Stales  Coast 
Guard;  advice  and  assistance  with 
respect  to  uniform  time  matters;  ensures 
uniform  departmental  Implementation 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552);  responds  to  requests  for 
records  of  the  Office  of  the  Secretary 
including  the  Office  of  the  Inspector 
General,  under  that  statute;  review  and 
final  action  on  applications  for 
reconsideration  of  initial  decisions  not 
to  disclose  unclassified  records  of  the 
Office  of  the  Secretary  requested  under 
5  use.  552(a)(3);  promotion  and 
coordination  of  efficient  use  of 
Departmental  legal  resources; 
recommendation,  in  conjunction  with 
the  Assistant  Secretary  for 
Administration,  of  legal  career 
development  programs  within  the 
Department;  review  and  final  action  on 
application  for  correction  of  military 
records  of  the  United  States  Coast 
Guard. 

(d)  Assistant  Secretary  for 
Transportation  Policy.  Principal  policy 
advisor  to  the  Secretary  and  the  Deputy 
Secretary.  Public  policy  development, 
coordination,  and  evaluation  for  all 
aspects  of  transportation,  with  the  goal 
of  making  the  Nation's  transportation 
resources  function  as  an  integrated 
national  system;  evaluation  of  private 
transportation  sector  operating  and 
economic  issues;  evaluation  of  public 
transportation  sector  operating  and 
economic  issues;  regulatory  and 
legislative  initiatives  and  review; 


energy,  environmental,  disability,  and 
safety  poficy  and  program  development 
and  review;  and  transportation 
infrastructure  assessment  and  review. 

(e)  Assistant  Secretary  for  Aviation 
and  International  Affairs.  Pubhc  poUcy 
assessment  and  review;  private  sector 
evaluation;  international  transportation 
and  transport-related  trade  policy  and 
issues;  regulator>'  and  legislative 
initiatives  and  review  of  maritime/ 
shipbuilding  policies  and  programs; 
transport-related  trade  promotion; 
coordination  of  land  transport  relations 
with  Canada  and  Mexico;  technical 
assistance  and  science  and  technology 
cooperation;  international  visitors' 
programs;  economic  regulation  of  the 
airline  industry;  and  essential  air 
service  program. 

(f)  Assistant  Secretary  for  Budget  and 
Programs.  Preparation,  review  and 
presentation  of  Department  budget 
estimates;  liaison  with  OMB  and 
Congressional  Budget  and 
Appropriations  Committees; 
departmental  financial  plans, 
apportionments,  reapportionments, 
reprogrammings,  and  allotments; 
program  and  systems  evaluation  and 
analysis;  program  evaluation  criteria; 
program  resource  plans;  analysis  and 
review  of  legislative  proposals  and  one- 
time reports  and  studies  required  by  the 
Congress;  budgetary  and  selected 
administrative  matters  relating  to  the 
Immediate  Office  of  the  Secretary. 

(g)  Assistant  Secretary  for 
Governmental  Affairs.  Coordination  of 
legislative  and  non-legislative 
relationships;  congressional  affairs; 
communications  and  coordination  with 
Federal,  State  and  local  governments, 
industry  and  labor,  and  with  citizens 
and  organizations  representing 
consumers. 

(h)  Assistant  Secretary  for 
Administration.  Organization; 
delegations  of  authority;  personnel 
ceiling  control;  management  studies; 
personnel  management;  acquisition  and 
grant  management  (except  for  the 
responsibility  listed  for  the  Office  of 
Small  and  Disadvantaged  Business 
Utilization  in  this  section);  information 
resource  management;  financial 
management;  development  and 
implementation  of  a  Departmental 
Accounting  and  Financial  Information 
System  (DAFIS);  property  management 
information;  security;  computer 
support;  telecommunications;  and 
administrative  support  services  for  the 
Office  of  the  Secretary  and  certain  other 
components  of  the  Department. 

(i)  Inspector  General.  Conduct, 
supervise,  and  coordinate  audits  and 
investigations,  review  existing  and 
proposed  legislation  and  make 
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recommendations  to  the  Secretary  and 
Congress  (Semiannual  reports) 
concerning  their  impact  on  the  economy 
and  efficiency  of  program 
administration,  or  the  prevention  and 
detection  of  fraud  and  abuse; 
recommend  policies  for  and  conduct, 
supervise,  or  coordinate  other  activities 
of  the  Department  for  the  purpose  of 
promoting  economy  and  efficiency  in 
program  administration,  or  preventing 
and  detecting  fraud  and  abuse. 

(j)  Executive  Secretary.  Central 
facilitative  staff  for  the  Immediate  Office 
of  the  Secretary  and  the  Secretarial 
Officers. 

(V.)  Board  of  Contract  Appeals. 
Conducts  trials  and  issues  final 
decisions,  which  are  appealable  to  the 
I'nited  States  Court  of  Appeals  for  the 
Federal  Ciraiit.  or  appeals  from 
contracting  officer  decisions  under 
contracts  awarded  by  the  Department 
and  its  constituent  administrations  in 
accordance  with  the  Contract  Disputes 
Act  of  1978,  41  U.S.C.  601  et  seq.:  sits 
as  the  Contract  Adjustment  Board  with 
plenary  authority  to  grant  extraordinary 
contractual  relief  us  accordance  with  50 
U.S.C.  1431-1435  and  Executive  Order 
10789  (3  CFR.  1954-1958  comp..  p 
426).  as  amended;  hears  and  decides  all 
contractor  and  subcontractor  debarment, 
suspension,  or  ineligibility  cases 
pursuant  to  the  Federal  Acquisition 
Regulation.  48  CFR  9.402;  judges  serve 
as  "neutrals"  under  the  Administrative 
Dispute  Resolution  Act.  5  U.S.C.  581  et 
seq..  in  contract-related  matters:  and 
performs  such  other  adjudicatory 
functions  assigned  by  the  Secretary  as 
are  consistent  with  the  duties  and 
responsibilities  of  the  Board  as  set  forth 
in  41  U.S.C.  601  et  seq. 

(1)  Departmental  Office  ofCi\il  Riabts 
DOT  director  of  equal  employment 
opportunity;  Departmentwide 
compliance  officer;  Title  VI  (Civil  Rights 
Act  of  1964)  coordinator; 
Departmentwide  compliance  with 
related  laws.  Executive  Orders, 
regulations,  and  policies,  and  formal 
complaints  of  discrimination. 

(m)  Office  of  Small  and 
Disadvantaged  Business  Utilization 
Responsible  for  the  Department's 
implementation  and  execution  of  the 
functions  and  duties  under  sections  8 
and  15  of  the  Small  Business  Act.  as 
amended.  (15  US  C.  637  and  644).  and 
for  other  departmental  small  and 
disadvantaged  business  policy 
direction. 

(n)  Office  of  Commercial  Space 
Transportation  Focal  point  within  the 
Federal  Goveniment  for  pnvate  sector 
space  launtii  contacts  and  licensing 
related  to  commercial  expendable 
launch  vehicle  operations  and  for 


promotion  and  encouragement  of 
commercial  expendable  launch  vehicle 
industry. 

(0)  Office  of  Intelligence  and  Security 
Focal  point  within  the  Department  of 
Transportation  for  intelligence  and 
security  matters  which  affect  the  safety 
of  the  traveling  public. 

(p)  Office  of  Public  Affairs.  Focal 
point  for  public  information  and 
departmental  relations  with  the  news 
media,  the  general  public,  and  selected 
special  publics. 

§1.25    [Amended] 

c.  In  §  1.25(b).  the  words  "Assistant 
Secretary  for  PoUcy  and  International 
Affairs"  are  revised  to  read  "Assistant 
Secretary  for  Transportation  Policy  and 
the  Assistant  Secretary  for  Aviation  and 
International  Affairs,  as  appropriate,". 

d.  Section  1.26  is  amended  by 
revising  parasjraph  (a)  to  read  as  follows: 

§1^    Secretarial  succession. 

(a)  The  following  officials,  in  the 
order  indicated,  shall  act  as  Secretary  of 
Transportation,  in  case  of  the  absence  or 
disability  of  the  Secretary,  imtil  the 
absence  or  disability  ceases,  or  in  the 
case  of  a  vacancy,  until  a  successor  is 
appointed: 

(1)  Deputy  Secretary. 

(2)  Ceneral  Counsel. 

(3)  Assistant  Socretarj'  for 
Traixsportation  Policy. 

(4)  Assistant  Secretary  for  Aviation 
and  International  Affairs. 

(5)  Assistant  Siecretary  for 
Governmental  Affairs. 

(6)  Assistant  Secretary  for  Budget  and 
Programs. 

(7)  Associate  Deputy  Secretary 

(8)  Saint  Lawrence  Seaway 
[kivelopmcnt  Corporation 
Administrator. 

(9)  Assistant  Secretary  for 
Administration. 


§1.43    [Amended] 

e.  In  §  1.43(c).  the  phrase  "§  1.56a"  is 
revised  to  read  '§  1  56b". 

f.  Section  1.56  is  revised  to  read  as 
follows: 

§1.56    Deiegatioos  to  the  Assistant 
Secretary  for  Transportar.on  Policy. 

The  Assistant  Secretary  for 
Tran'^portation  Policy  is  delegated 
authority  to: 

(a)  Establish  policy  and  maintain 
oversight  of  implementation  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4321- 
4347)  within  the  Department  of 
Transportation. 

(b)  Oversee  the  implementation  of 
section  4(f)  of  the  Department  of 


Transportation  Act  of  1969  (49  U.S.C. 
303). 

(c)  Represent  the  Secretary  of 
Transportation  on  various  interagency 
boards,  committees,  and  commissions  to 
include  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  and  the  Advisory  Council  on 
Historic  Preservation. 

(d)  Except  with  respect  to  proceedings 
under  section  4(e)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  307) 
relating  to  safety  fitness  of  an  applicant, 
decide  on  requests  to  intervene  or 
appear  before  administrative  agencies  to 
present  the  views  of  the  Department 
subject  to  concurrence  by  the  General 
Counsel. 

(e)  Carry  out  the  functions  vested  in 
the  Secretary  by  section  656  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7266)  which  pertains  to 
planning  and  implementing  energy 
conservation  matters  with  the 
Department  of  Energy.  Serves  as  the 
Department's  principal  conservation 
officer. 

g.  Section  1.55a  is  revised  to  read  as 

follows: 

§  1.56a    DrtegaUons  to  the  Assistant 
Secretary  tor  Aviation  and  InterriatlonaJ 

Affairs. 

The  Assistant  Secretary  for  Aviation 
and  International  Affairs  is  delegated 
authority  to; 

(a)  Represent  the  Secretary  of 
Transportation  on  various  interagency 
boards,  committees,  and  commissions  to 
include  the  Trade  Policy  Review  Group 
and  the  Trade  Policy  Staff  Committee. 

(b)  Except  with  respect  to  proceedings 
under  section  4(e)  of  the  Department  of 
Transportation  Act  (49  U.S.C  307) 
relating  to  safety  fitness  of  an  applicant, 
decide  on  requests  to  intervene  or 
appear  before  administrative  agencies  to 
present  the  viev\'s  of  the  Department 
subject  to  concurrence  by  the  General 
Counsel. 

(c)  Carry  out  the  functions  of  the 
.Secretary  pertaining  to  aircraft  with 
respect  to  Transportation  Orders  T-1 
and  T-2  (44  CFR  chapter  IV)  under  the 
.-\ct  of  .September  8,  1950.  as  amended 
(50  U.S.C:.  app.  2061  ef  seq.)  and 
Executive  Order  No.  10480  (3  CFR. 
1949-1953  comp  .  p.  962).  as  amende*!. 

(d)  Serve  as  Department  of 
Transportation  member  of  the 
Interagency'  Group  on  International 
Aviation,  and  pursuant  to  Executive 
Order  No   11382  (3  CFR.  1966-1970 
comp..  p  691).  as  amended,  serve  as 
Chair  of  the  Group. 

(c)  Serve  as  second  alternate 
represenling  the  Secretan,-  of 
Transportation  to  the  Trade  Policy 
(kimmittee  as  mandated  by 
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Reorganization  Plan  No.  3  of  1979  (5 
U.S.C.  app.  at  1381  (1988))  and 
Executive  Order  No.  12188  (3  CFR,  1980 
comp.,  p.  131),  as  amended. 

(f)(1)  As  supplemented  by  14  CFR  part 
385.  as  limited  by  paragraph  (f)(2)  of 
this  section,  and  except  as  provided  in 
§§  1.53(g),  1.57(a),  and  1  61(d)  of  this 
title,  rarrv  out  the  functions  transferred 
to  the  Department  from  the  Civil 
Aeronautics  Board  under  the  following 
statutes: 

(i)  49  U.S.C.  app.  1551(b);  and 

(ii)  Section  4(a)(1)  through  (4),  (6), 
and  (8)  through  (10)  of  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984 
(49  U.S.C.  app.  1553(a)(1)  through  (4). 
(6).  and  (B)  through  (10)). 

(2)  Insofar  as  the  delegation  in  this 
paragraph  (f)  authorizes  review  of 
decisions  of  the  Designated  Senior 
Career  Official  in  the  Office  of  the 
Assistant  Secretary  for  Aviation  and 
Intem.itional  Affairs  under  §  1.56b  of 
this  title,  the  authority  is  limited  to 
approving  any  such  decision  or 
remanding  it  for  reconsideration  by  the 
Designated  Senior  Career  Official,  with 
a  full  written  explanation  of  the  basis 
for  the  remand. 

(g)  Carry  out  the  functions  vested  in 
the  Secretary  by  the  following 
subsections  of  section  1115  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  which  relates  to  the  security 
of  foreign  airports: 

(1)  Subsection  1115(e)(1),  in 
coordination  with  the  Creneral  Counsel, 
and  the  Federal  Aviation  Administrator; 
and 

(2)  Subsection  1115(e)(3),  in 
coordination  with  the  General  Counsel, 
the  Federal  Aviation  Administrator,  the 
Assistant  Secretary  for  Governmental 
Affairs,  and  the  Assistant  Secretary  for 
Administration. 

(h)  Carry  out  the  following  statutory 
provisions  relating  to  consumer 
protection: 

(1)  Section  4(a)(5)  of  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984 
(49  use.  app.  1553(a)(5))  relating  to 
enforcement  of  the  Consumer  Credit 
Protection  .Act; 

(2)  Sections  101(3)  (relating  to 
relieving  certain  carriers  from 
provisions  of  the  Federal  Aviation  Act), 
204  (relating  to  taking  such  actions  and 
issuing  such  regulations  as  may  be 
necessary  to  carry  out  responsibilities 
under  the  Act),  404  (relating  to 
enforcing  the  duty  of  carriers  to  provide 
safe  and  adequate  service).  407(a) 
(relating  to  requiring  the  production  of 
information).  407(e)  (relating  to  entering 
carrier  property,  and  inspecting 
records),  411  (relating  to  determining 
whether  any  carrier  or  ticlcet  agent  is 
engaged  in  unfair  or  deceptive  practices 


or  unfair  methods  of  competition),  and 
416  (relating  to  establishing  just  and 
reasonable  classifications  of  carriers  and 
rules  to  be  followed  by  each)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  (49  U.S.C.  1301(3),  1324, 
1374,  1377  (a)  and  (e),  1381,  and  1386) 
as  appropriate  to  the  consumer 
protection  functions  in  this  paragraph. 

h.  A  new  §  1.56b  is  added  to  read  as 
follows: 

§  1.56b    Delegations  to  the  Designated 
Senior  Career  Official,  Office  of  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

The  Designated  Senior  Career  Official 
in  the  Office  of  the  Assistant  Secretary 
for  Aviation  and  International  Affairs  is 
delegated  exclusive  authority  to  make 
decisions  in  all  hearing  cases  to  select 
a  carrier  for  limited-designation 
international  route  authority,  and  in  any 
other  case  that  the  Secretary  designates, 
under  the  authority  transferred  to  the 
Department  from  the  Civil  Aeronautics 
Board  described  in  §§  1.56a(f)  and 
1.61(d)  of  this  title;  this  includes  the 
authority  to  adopt,  reject  or  modify 
recommended  decisions  of 
administrative  law  judges. 

§  1.57b    [Amended] 

i.  In  §  1.57b,  the  heading  "Delegations 
to  the  Associate  General  Counsel"  is 
revised  to  read  "Delegations  to  the 
Assistant  General  Counsel  for 
Environmental,  Civil  Rights,  and 
General  Law". 

§1.63    [Amended] 

j.  In  §  1.63,  the  words  "Assistant 
Secretary  for  Public  Affairs"  are  revised 
to  read  "Assistant  to  the  Secretary  and 
Director  of  Public  Affairs"  where  they 
appear  in  the  heading  and  the 
introductory  text. 

$1.65    [Amended] 

k.  In  §  1.65(c)  introductory  text,  the 
word  "of"  after  the  word  "Authority"  in 
the  first  sentence  is  revised  to  read  "to '. 

§8.11     [Amended] 

1.  In  §  8.1 1(b)(1),  the  word  "Under"  is 
revised  to  read  "Deputy". 

Issued  at  Washington,  DC  this  15th  day  of 
February  1994. 
Federico  Peiia, 
Stfcrvtary  of  Transportation 
|FR  Doc.  94-4247  Filed  3-2-94;  8  45  am) 

BILUNG  COO€  4910-02 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  91 F-0023] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2.2'-(l,2-ethenediyldi-4,l- 
phenylene)bis(benzoxazole)  as  an 
optical  brighfener  for  food-contact 
polymers.  This  action  is  in  response  to 
a  petition  filed  by  Eastman  Chemical 
Co.,  Eastman  Kodak  Co. 
DATES:  Effective  on  March  3,  1994; 
written  objections  and  requests  for  a 
hearing  by  April  4, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  ChT.ig  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  ami  Drug  Administration, 
200  C  St.  S\V.,  Washington,  DC  20204, 
202-254-9500 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  11,  1991  (56  FR  5415),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4240)  had  been  filed  by 
Eastman  Chemical  Co.,  Eastman  Kodak 
Co.,  P.O.  Box  51 1,  Kingsport,  TN  37662, 
proposing  that  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  be 
amended  to  provide  for  the  safe  use  of 
2,2'-(l,2-ethenediyldi-4,l- 
phenylene)bis(benzoxazole)  as  an 
optical  brightener  for  food-contact 
polymers.  Subsequently,  after  a 
company  reorganiziition,  Eastman 
Chemical  Co.  is  no  longer  part  of 
Eastman  Kodak  Co.;  it  is  now  referred  to 
only  as  Eastman  Chemical  Co. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  21 
CFR  178.3297  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  1 71  1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  p«>titioii  are  available  for 
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inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  4,  1994.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 


numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  tiie  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday 


List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,348,3796). 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.3297    Colorants  for  polymers. 

•         •         tk         *         * 

(e)  *    *    * 


Substances 


Limitations 


2,2'-(l.2-Ethenediyldi-4.l-phenylene)  bis(t»enzoxaLZoie)  (CAS  Reg.  No. 
1533-15-5). 


For  use  as  an  optical  bnghtener  for  all  polymers  at  a  level  not  to  ex- 
ceed 0  025  percent  by  weight  of  polymer.  The  finished  polymer  shall 
contact  foods  only  of  the  types  identified  in  TaWe  1  of  §176.170(C| 
of  this  chapter,  u-xjer  categories  I.  II.  IV-B,  Vl-A,  VI-6.  Vll-B,  and 
VIII  at  temperatures  not  to  exceed  275  °F. 


Dated  February  24.  1994. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Xutrition. 
IFR  Doc.  94-4915  Filed  3-2-94;  8:45  am) 

BILUNG  CODE  4160-01-f 

21  CFR  Part  178 

[Docket  No.  91 F-0439] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  amending  the 
food  additue  regulations  to  provide  for 
the  safe  use  of  cobalt  aluminate  as  a 
colorant  in  all  polymers  intended  to 
contact  food.  This  action  is  in  response 
to  a  petition  filed  by  The  Shepherd 
Color  Co. 


DATES:  Effective  March  3,  1994;  written 
objections  and  requests  for  a  hearing  by 
April  4,  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Farklavvn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St  SVV.. 
Washington.  DC  20204.  202-254-3500 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  19,  1991  (56  FR  65907).  FDA 
announced  that  a  food  additive  petition 
(FAP  2B4296)  had  been  filed  by  The 
Shepherd  Color  Co  ,  P  O  Box  465627, 
Cincinnati,  OH  45246,  proposing  that 
the  food  additive  regulations  be 
amended  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178  3297)  to  provide 
for  the  safe  use  of  cobalt  aluminate  as 
a  colorantin  all  polymers  intended  to 
contact  food. 


FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  that  the 
regulations  in  §  178.3297  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required  The  agency's  finding  of  no 
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significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  4,  1994.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 


which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Sub)ects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safely  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— 4NDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANFTIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority;  Sees.  201,  402.  409.  721  of  the 
Federal  Food,  Drag,  and  Cosmetic  Act  (21 
U.S.C  321,  342.  348,  379e). 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  adding  new 
item  6  in  the  "Limitations"  column  for 
the  entry  "Cobalt  aluminate"  to  read  as 
follows: 

§178.3297    Colorants  for  potymers. 

*         •        *         •         • 


Substances 


Umitabons 


CobaJt  aluminate 


Fof  use  onty: 

•    *    • 

6.  At  levels  not  to  exceed  5  percent  tjy  wetght  of  all  potymere  except 
triose  listed  under  limitations  l  ttwough  5  ot  this  item.  The  finished 
artides  are  to  contact  food  urtder  conditiorw  of  use  A  through  H  de- 
scribed in  Tatile  2  of  §  176.170(c)  of  this  ctiapter. 


Dated;  February  22, 1994. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc  94-J800  Filed  3-2-94;  8:45  am) 

BIUJNQ  COOC  4>«0-»V-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

rTD8526] 

RIN  1545-AN97 

Certificates  of  Compliance  with  Income 
Tax  Laws  by  Departing  Aliens 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Fmal  regulations. 

SUMMARY:  This  dcx;ument  contains  final 
Income  Tax  Regulations  that  exempt 
certain  alien  students,  industrial 
trainees,  and  exchange  visitors  from  the 
requirpment  of  obtaining  a  certificate  of 
compliance  with  income  tax  laws  before 
departing  the  Umted  Slates.  This  action 
is  necessary  because  of  changes  to  the 


applicable  tax  laws  made  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988. 

EFFECTIVE  DATE:  This  regulation  is 
effective  March  3, 1994. 

This  regulation  applies  to  departures 
after  April  4,  1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Thomas  L  Ralph  (202-622-3880,  not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  28, 1991.  the  IRS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (56 
FR  3061)  by  cross  reference  to 
temporary  regulations  (56  FR  3034)  that 
proposed  amendments  to  the  Income 
Tax  Regulations  under  section  6851  of 
the  Internal  Revenue  Code  of  1986. 
These  regulations  implemented  section 
1001(d)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
PubUc  Law  100-647, 102  Stat.  3342. 
Comments  responding  to  the  notice  of 
proposed  rulemaking  were  received  but 
no  public  hearing  was  requested  or 
held.  After  consideration  of  the'wntten 
comments,  the  IRS  adopts  the  proposed 


regulations  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions 

The  regulations  exempt  certain  alien 
students,  industrial  trainees,  and 
exchange  visitors,  and  their  spouses  and 
children,  from  the  requirement  of 
obtaining  a  certificate  of  compliance 
with  the  U.S.  income  tax  laws  before 
they  depart  the  United  States.  Aliens 
exempt  from  the  requirements  are  those 
admitted  to  the  United  States  solely  on 
an  F-1,  F-2,  H-3,  H-4,  J-1.  or  J-2  visa, 
who  have  received  no  gross  income 
from  U.S.  sources  other  than:  (1) 
Allowances  to  cover  expenses  incident 
to  study  in  the  United  States,  (2)  the 
value  of  any  services  or 
accommodations  furnished  inadent  to 
that  study,  (3)  income  derived  in 
accordance  with  the  employment 
authorizations  in  8  CFR  274a. 12fb)  and 
(c)  that  apply  to  the  alien's  visa  or  (4) 
interest  on  deposits  described  in  section 
871(i){2)(.^).  Furthermore,  aliens 
admitted  solely  on  an  M-1  or  M-2  visa 
who  have  nK;eived  no  gross  income 
other  than  that  derived  in  accordance 
with  the  emplo\Tnent  authorization  in  8 
CFR  274a  12  (c)(6)  or  described  in 
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section  871(i)(2)(A)  are  also  exempt 
from  the  requirement. 

Comments  received  were  very 
positive.  Accordingly,  the  regulations 
adopt  the  provisions  of  the  notice  of 
proposed  rulemaking,  with  only  minor 
changes.  In  response  to  a  comment,  the 
words  "or  training"  are  added 
immediately  after  the  word  "study"  in 
§  1.6851-2(a)(2)(ii)  (A)  (1)  and  (2)  to 
clarify  that  the  regulations  apply  to 
pajTnents  incident  to  training  as  well  as 
study.  In  addition,  a  commentator 
suggested  that  the  exemption  should 
apply  to  amounts,  such  as  travel 
allowances,  that  may  be  received  by 
students  or  trainees  when  not  physically 
present  in  the  United  States.  These 
regulations  clarify  that  such  amounts 
are  covered  by  the  exemption  as  well, 
assuming  that  the  other  requirements  of 
the  regulations  have  been  met.  The  final 
regulations  also  provide  that  the 
exemption  covers  amounts  received  that 
are  exempt  from  United  States  taxation 
under  section  871{i)(2)(A),  relating  to 
certain  interest  on  deposits. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Thomas  L.  Ralph  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  IRS.  Other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  removing  the  entry  for 


"Section  1.6851-2T"  and  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U  SC.  7805  *   *   * 

Section  1.6851-2  also  issued  under  26 
U.S.C.  6851(d).  *   •   • 

§1.6851-2T    [Removed] 

Par.  2.  Section  1,6851-27  is  removed. 

Par.  3.  Section  1.6851-2  is  amended 
by  revising  paragraph  (a)(2)(ii)  to  read  as 
follows: 

§1.6851-2    Certificates  of  compliance  with 
Income  tax  laws  by  departing  aliens. 

(a)*   •   • 

(2)*   •   • 

(ii)  Alien  students,  industrial  trainees, 
and  exchange  visitors.  A  certificate  of 
comphance  shall  not  be  required,  and 
examination  as  to  United  States  income 
tax  Uabihty  shall  not  be  made,  upon  the 
departure  from  the  United  States  or  any 
of  its  possessions  of — 

(A)  An  alien  student,  industrial 
trainee,  or  exchange  visitor,  and  any 
spouse  and  children  of  that  alien, 
admitted  solely  on  an  F-1.  F-2.  H-3,  H- 
4.  J-1  or  J-2  visa,  who  has  received  no 
gross  income  from  sources  inside  the 
United  States  other  than — 

[1]  Allowances  to  cover  expenses 
incident  to  study  or  training  in  the 
United  States  (including  expenses  for 
travel,  maintenance,  and  tuition); 

(2)  The  value  of  any  services  or 
accommodations  furnished  incident  to 
such  study  or  training: 

[3]  Income  derived  in  accordance 
with  the  emplo>'ment  authorizations  in 
8  CFR  274a.l2(b)  and  (c)  that  apply  to 
the  alien's  visa;  or 

[4)  Interest  on  deposits  described  in 
section  871(i)(2)(A);  or 

(B)  An  alien  student,  and  any  spouse 
or  children  of  that  alien  admitted  solely 
on  an  M-1  or  M-2  visa,  who  has 
received  no  gross  income  from  sources 
inside  the  llnited  States  other  than 
income  derived  in  accordance  with  the 
employment  authorization  in  8  CFR 
274a. 12(c)(6)  or  interest  on  deposits 
described  in  section  87l(i)(2)(A). 

*        *         »         •         * 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue 

Approved;  Februar>-  9.  1994. 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury 
(PR  Doc  94^781  Filed  3-2-94.  8  45  am| 
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26  CFR  Parts  1  and  602 

[TD  8520] 
RIN1545-AR15 

Carryover  Allocations  and  Other  Rules 
Relating  to  the  Lov*-lncome  Housing 
Credit 

agency:  Internal  Revenue  Ser\-ice  (IRS). 

Treasury-. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  the  low-income 
housing  credit  under  section  42  of  the 
Internal  Revenue  Code.  The  regulations 
provide  guidance  with  respect  to: 
Eligibility  for  a  canyover  allocation; 
procedures  for  electing  an  appropriate 
percentage  month;  the  general  public 
use  requirement;  utility  allowances  to 
be  used  in  determining  gross  rent;  and 
the  inclusion  of  the  cost  of  certain 
services  in  gross  rent.  The  regulations 
incorporate  and  expand  upon  the 
guidance  provided  by  Notice  89-1. 
1989-1  C.B.  620.  and  Notice  89-6. 
1989-1  C.B.  625.  This  information  will 
assist  State  and  local  housing  credit 
agencies  and  taxpayers  in  complying 
with  the  requirements  of  section  42.  The 
regulations  affect  taxpayers  that  apply 
for  or  claim  the  low-income  housing  tax 
credit  and  State  and  local  housing  credit 
agencies. 

DATES:  These  regulations  are  effective 
May  2.  1994. 

For  dates  of  applicabihty  of  these 
regulations,  see  §  1.42-12. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Wilson  (202)  622-3040 
(not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1102.  The  estimated  annual  burden  per 
State  or  local  government  respondent/ 
recordkeeper  varies  from  18.60  hours  to 
51  63  hours,  with  an  estimated  average 
of  39  61  hours.  The  estimated  annual 
burden  for  all  other  respondent/ 
recordkeepers  varies  from  1.90  hours  to 
6.20  hours,  with  an  estimated  average  of 
4.50  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  PC  FP. 
Washington,  DC  20224.  and  to  the 
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Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulator)'  Affairs,  Washington,  DC 
20503. 

Background 

On  December  29,  1992,  the  IRS 
published  a  notice  of  proposed 
ralemaking  in  the  Federal  Register  {57 
FR  61852)  proposing  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  s*K:tion  42  of  the  Internal  Revenue 
Code  of  1986,  as  amended.  These 
amendments  provide  guidance  on 
several  requirements  of  the  low-income 
housing  tax  credit  and  incorporate  and 
expand  upon  the  guidance  provided  by 
Notices  89-1  and  89-6. 

Written  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received.  A  public  hearing  was 
scheduled  for  February  16,  1993. 
pursuant  to  a  notice  of  pubhc  hearing 
published  simultaneously  with  the 
notice  of  proposed  rulemaking. 
However,  the  IRS  received  no  requests 
to  speak  at  the  public  hearing  by  the 
designated  date.  On  February  8, 1993, 
the  IRS  pubUshed  a  noUce  (58  FR  7497) 
cancelling  the  pubUc  hearing  on  the 
proposed  regulations.  After 
consideration  of  the  comments  received, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

Carryover  Allocations 

Section  42  provides  for  a  low-income 
housing  credit  that  may  be  claimed  as 
part  of  the  general  business  credit  under 
section  38.  In  general,  the  credit  is 
allowable  only  to  the  e.xtent  that  the 
owner  of  a  quaUfied  low-income 
building  receives  a  housing  credit 
allocation  from  a  State  or  local  housing 
credit  agency  (.^gencvi. 

Under  section  42(h)(1)(E),  an 
allocation  may  be  made  to  a  qualified 
building  that  has  not  yet  been  placed  in 
service,  provided  the  building  is  placed 
in  service  not  later  than  the  close  of  the 
second  calendar  year  following  the 
c«ilendar  year  of  the  allocation  (a 
carryover  allocation).  Section 
42(h)(l)(E)(ii)  defines  a  qualified 
building  as  any  building  that  is  part  of 
a  project  if  the  taxpayer's  basis  in  the 
project  (as  of  the  close  of  the  calendar 
year  of  the  allocation)  is  more  than  10 
percent  of  the  taxpayer's  reasonably 
expected  basis  in  the  project  (as  of  the 
close  of  the  second  calendar  year 
following  the  calendar  year  of  the 
allocation).  For  these  purposes,  the 
taxpayer's  basis  equals  the  taxpayer's 
basis  in  land  and  depreciable  property. 
S^H?  2  H  R  Conf.  Rep.  No  1104,  100th 


Cong..  2d  Sess.  11-82  (1988),  198&-3 
CB.  572.  A  carryover  allocation  may 
also  be  made  to  a  multiple-building 
project  under  section  42(h)(1)(F). 

Commentators  requested  clarification 
on  when  a  carryover  allocation  is 
treated  as  if  it  had  never  been  made.  The 
final  regulations  clarify  that  only  a 
failure  to  satisfy  a  requirement  of 
section  42(h)(1)  (E)  or  (F)  that  must  be 
satisfied  by  the  close  of  the  calendar 
year  of  allocation  will  cause  a  carryover 
allocation  to  be  treated  as  if  it  had  not 
been  made. 

The  proposed  regulations  provide  that 
a  taxpayer  does  not  have  carryover- 
allocation  basis  in  a  project  unless,  by 
the  close  of  the  calendar  year  of 
allocation,  the  taxpayer  is  the  ovmer,  for 
federal  income  tax  purposes,  of  land  or 
depreciable  real  property  expected  to  be 
part  of  the  project.  TTie  final  regulations 
do  not  explicitly  contain  this 
requirement.  After  further 
consideration,  the  IRS  believes  that 
satisfaction  of  the  requirements  of 
§  1.42-6  is  sufficient  to  ensure  that  a 
taxpayer  intends  to  complete  a  qualified 
low-income  housing  project.  For 
example,  if  a  taxpayer  has  basis  in  land 
or  depreciable  property  that  is 
reasonably  expected  to  be  part  of  a 
project  and  the  requirements  of  §  142- 
6  are  otherwise  satisfied,  the  taxpayer 
has  carryover-allocation  basis  with 
respect  to  the  land  or  depreciable 
property.  This  basis  includes  all  items 
that  are  properly  capitalizable  with 
respect  to  the  land  or  depreciable 
property.  Thus,  notwithstanding  the 
rule  in  Notice  89-1  to  the  contrary,  a 
noru'efundable  downpayment  for,  or  an 
amount  paid  to  acquire  an  option  to 
purchase,  land  or  depreciable  property 
may  be  included  in  carryover-allocation 
basis  if  properly  capitabzable  into  the 
basis  of  land  or  depreciable  property 
that  is  reasonably  expected  to  be  part  of 
a  project. 

Commentators  objected  to  the 
exclusion  of  credit  application  fees  from 
carryover-allocation  basis  and  requested 
that  the  final  regulations  permit  these 
fees  to  be  included  in  carryover- 
allocation  basis.  On  further 
consideration,  it  appears  that  an 
absolute  prohibition  against  the 
inclusion  of  application  fees  (and 
compliance  monitoring  fees,  which 
were  also  not  included)  in  carryover- 
allocation  basis  is  not  warranted. 
Accordingly,  the  final  regulations 
subject  credit  application  and 
compliance  monitoring  fees  to  the  same 
standards  imposed  upon  other  fees 
under  the  regulations.  For  example,  if  a 
fee  is  properly  capitalizable  as  part  of 
the  taxpayer's  basis  in  land  or 
depreciable  property  that  is  reasonably 


expected  to  be  part  of  a  project,  the  fee 
is  included  in  carryover-allocation 
basis. 


Verification  of  Basis 

The  proposed  regulations  provide 
verification  requirements  and 
procedures  that  an  Agency  must  follow 
to  ensure  that  the  minimum  basis 
requirement  that  is  required  to  be  met 
by  the  close  of  the  year  of  allocation  is, 
in  fact,  met.  A  commentator  suggested 
that  the  basis  verification  requirements 
are  too  burdensome  to  Agencies  and 
that  Agencies  lack  the  expertise  to  verify 
the  costs  includible  in  basis.  The  IRS 
does  not  expect  Agencies  to  audit 
projects  or  make  legal  determinations. 
Rather,  the  proposed  regulations 
provide  that  an  Agency  may  verify  the 
basis  requirement  by  requiring  the 
ta.xpayer  to  obtain  a  certification  from 
an  attorney  or  certified  public 
accountant  that  the  taxpayer  has 
incurred  the  minimum  required  basis  by 
the  close  of  the  calendar  year  of 
allocation.  Accordingly,  tbe  final 
regulations  adopt  the  basis  verification 
requirement  of  the  proposed 
regulations. 

Requirements  for  Making  Carryover 
Allocations 

The  proposed  regulations  provide 
guidance  on  the  information  needed  for 
carryover  allocation  documents.  A 
commentator  suggested  that  the  final 
regulations  clarify  whether  a  newly 
constructed  building  that  receives  an 
allocation  of  credit  in  different  calendar 
years  must  have  a  separate  Form  8609 
for  each  allocation  and.  if  so.  whether 
the  same  building  identification  number 
(BIN.)  should  be  used. 

The  final  regulations  clarify  that,  in 
this  and  similar  situations,  a  separate 
Form  8609  is  necessary  for  both 
allocations  and  that  the  B.I.N,  assigned 
to  the  building  for  the  first  allocation 
also  is  used  for  the  subsequent 
allocation. 

Use  by  the  General  Public 

The  legislative  history  of  section  42 
provides  that  residential  rental  units 
must  be  for  use  by  the  general  public. 
Residential  rental  units  are  not  for  use 
by  the  general  public,  for  example,  if  the 
units  are  provided  only  for  members  of 
a  social  organization  or  provided  by  an 
employer  for  its  employees.  The 
proposed  regulations  provide  an 
exception  for  an  employer-provided 
resident  manager  unit  that  is  a  facility 
reasonably  required  by  a  project. 

Commentators  suggested  inat  the 
exception  for  a  resident  manager  unit  be 
expanded  to  include  a  unit  occupied  by 
a  full-time  maintenance  person.  After 
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further  review.  IRS  the  Ser\'ice  and  the 
Treasur>'  have  concluded  that  the 
reference  to  a  resident  manager  unit  in 
the  proposed  regulations  was 
inappropriate  because  the  general 
public  use  requirement  only  applies  to 
residential  rental  units.  A  unit  that  is 
occupied  by  a  full-time  resident 
manager  or  a  full-time  maintenance 
person  is  not  a  residential  rental  unit 
but  is  a  facility  reasonablv  required  by 
a  project.  See  Rev.  Rul.  92-61.  1992-2 
C.B.  7.  Accordingly,  the  final 
regulations  remove  the  reference  to  a 
resident  manager  unit. 

Utility  Allowances 

A  commentator  suggested  that  the 
final  regulations  pro\'ide  that  in  areas 
where  there  is  a  utihty  allowance 
increase  without  a  corresponding 
increase  in  area  median  gross  income. 
an  ov^Tier  may  adjust  the  rent  upwards 
-.o  that  rent  receipts  do  not  decrease 
below  the  minimum  rent  floor  of  section 
42(g)(2)(A).  Because  a  change  of  this 
nature  requires  an  amendment  to  the 
statute,  the  final  regulations  do  not 
adopt  this  suggestion. 

Spacial  Analyses 

It  has  been  determined  that  this 
Treasury'  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Fxet;utive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
,\dministrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  the  notice  of 
the  proposed  rulemaking  for  the 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Christopher  J.  Wilson, 
Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However. 
other  personnel  from  the  IRS  and  the 
Tr»'.asury  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFF  Part  1 

Income  taxes.  Reporting  and 
rtxiord keeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requiremeols. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority-:  26  U.S.C.  7805  *   *   * 
Sections  1.42-6.  1.42-8.  1.42-9,  1  42-10. 

1.42-11.  and  1  42-12  also  issued  under  26 

U.S.C  42(n):  •   •   * 

Par.  2.  Section  1.42-6  is  added. 
§  1.42-7  is  added  and  reserved,  and 
§§  1.42-8  through  1.42-12  are  added  to 
read  as  follows: 

§142-6    Buildings  qualitying  for  carryover 
allocations. 

(a)  Carryover  allocations.  A  carryover 
allocation  is  an  allocation  that  meets  the 
requirements  of  section  42(h)(1)  (E)  or 
(F).  If  the  requirements  of  section 
42(h)(1)  (E)  or  (F)  that  are  required  to  be 
satisfied  by  the  close  of  the  calendar 
year  are  not  satisfied,  the  allocation  is 
treated  as  if  it  had  not  been  made.  For 
example,  if  the  taxpayer's  basis  in  the 
project  as  of  the  close  of  the  calendar 
year  of  allocation  is  not  more  than  10 
percent  of  the  taxpayer's  reasonably 
expected  basis  in  the  project  as  of  the 
close  of  the  second  calendar  year 
following  the  year  of  allocation,  the 
carryover  allocation  is  not  valid  and  is 
treated  as  if  it  had  not  been  made. 

fb)  Carryover-allocation  basis — (1)  In 
general.  Subject  to  the  limitations  of 
paragraph  {b)(2)  of  this  section,  a 
taxpayer's  basis  in  a  project  for  purposes 
of  section  42(h)(1)  (E)(ii)  or  (F) 
(carryover-allocation  basis)  is  the 
taxpayer's  adjusted  basis  in  land  or 
depreciable  property  that  is  reasonably 
expected  to  be  part  of  the  project, 
whether  or  not  these  amounts  are 
includible  in  eligible  basis  under 
section  42(d).  Thus,  for  example,  if  the 
project  is  to  include  property  that  is  not 
residential  rental  prof>erty.  such  as 
commercial  space,  the  basis  attributable 
to  the  commercial  space,  although  not 
includible  in  eligible  basis,  is  includible 
in  carpiover-allocation  basis  The 
adjusted  basis  of  land  and  depreciable 
property  is  determintKl  under  sections 
1012  and  1016.  and  gtmerally  includes 
the  direct  and  indirect  costs  of 
acquiring,  constructing,  and 
rehabilitating  the  property.  Costs 
otherwise  includible  in  carr)'over- 
allocation  basis  are  not  excluded  by 
reason  of  having  been  incurred  prior  to 
the  calendar  year  in  which  Lha  carryover 
allocation  is  made 

(2)  Limitations — For  purposes  of 
determining  carryover-allocation  baius 


under  paragraph  (b)(1)  of  this  section, 
the  following  limitations  apply. 

(i)  Taxpayer  must  have  basis  in  land 
or  depreciable  property  related  to  the 
project.  A  taxpayer  has  carryover- 
allocation  basis  to  the  extent  that  it  has 
basis  in  land  or  depreciable  property 
and  the  land  or  depreciable  property  is 
reasonably  expected  to  \ye  part  of  the 
project  for  which  the  carryover 
allocation  is  made.  This  basis  includes 
all  Items  that  are  properly  capitahzable 
with  respect  to  the  land  or  depreciable 
property.  For  example,  a  nonrefujidable 
dowTipayroent  for.  or  an  amount  paid  to 
acquire  an  option  to  purchase,  land  or 
depreciable  property  may  be  included 
in  carryover-allocation  basis  if  properly 
capitahzable  into  the  basis  of  land  or 
depreciable  property  that  is  reasonably 
expected  to  be  part  of  a  project. 

(li)  High  cost  areas.  Any  increase  in 
eligible  basis  that  may  result  under 
section  42(d)(5)(C)  from  a  building's 
location  in  a  qualified  census  tract  or 
difficult  development  area  is  not  taken 
into  account  in  determining  carryover- 
allocation  basis  or  reasonably  expected 
basis. 

(iii)  Amounts  not  treated  as  paid  or 
incurred.  An  amount  is  not  includible 
in  carryover-allocation  basis  unless  it  is 
treated  as  paid  or  incurred  under  the 
method  of  accounting  used  by  the 
taxpayer.  For  example,  a  cash  method 
taxpayer  cannot  include  construction 
costs  in  carryover-allocation  basis 
unless  the  costs  have  been  paid,  and  sm 
accrual  method  taxpayer  cannot  include 
construction  costs  in  carryover- 
allocation  basis  unless  they  have  been 
prof>erly  accrued  See  paragraph 
(b)(2)(iv)  of  this  section  for  a  special  rule 
for  fees. 

(iv)  Fees.  A  fee  is  includible  in 
carrj'over-allocation  basis  only  to  the 
extent  the  requirements  of  paragraph 
(b)(2)(iii)  of  this  section  are  met  and — 

(A)  The  fee  is  reasonable. 

(B)  The  taxpayer  is  legally  obligated  to 
pay  the  fee. 

(C)  The  fee  is  capitahzable  as  part  of 
the  taxpayer's  basis  in  land  or 
depreciable  property  that  is  reasonably 
expected  to  be  part  of  the  project: 

iD)  The  fee  is  not  paid  (or  to  be  paid) 
by  the  taxpayer  to  itself:  and 

(E)  If  the  fet!  is  paid  (or  to  be  paid)  by 
the  taxpayer  to  a  related  person,  and  the 
taxpayer  uses  the  cash  method  of 
accounting,  the  taxpayer  could  propf^rly 
accrue  the  fee  under  the  accrual  method 
of  accounting  (considering,  for  example, 
the  rules  of  section  461(h))   A  person  is 
a  related  person  if  the  p*»rson  bears  a 
relationship  to  the  taxpayer  specified  in 
sections  267(b)  or  707fb)(l ).  or  if  the 
person  and  the  laxpayer  are  engaged  in 
trades  or  businesses  under  rx)mmon 
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control  (within  the  meaning  of 
subsections  (a)  and  fb)  of  section  52). 

(3)  Reasonably  expected  basis.  Rules 
similar  to  the  rules  of  paragraphs  (a)  and 
fb)  of  this  section  apply  in  determining 
the  taxpayer's  reasonably  expected  basis 
in  a  project  (land  and  depreciable  basis) 
as  of  the  close  of  the  second  calendar 
year  following  the  calendar  year  of  the 
allocation. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  p  iragraphs  (a)  and 
(b)  of  this  section. 

Example  1.  (i)  Facts.  C,  an  arcrual-melhod 
taxpayer,  receives  a  carryuve.  allocation  from 
.\gency,  the  state  housing  credit  agency,  in 
September  of  1993.  As  of  that  date,  C  has  not 
begun  construction  of  th..  .ow-income 
housing  building  C  plans  to  build.  However. 
C  has  ovkfned  the  land  on  which  C  plans  to 
build  the  building  since  1985.  C's  basis  in  the 
land  IS  SIOO.OOO.  C  reasonably  expects  that 
bv  the  end  of  1995,  C's  basis  in  the  project 
of  which  the  building  is  to  be  a  part  will  be 
S 2  000,000.  C  also  expects  that  because  the 
project  IS  located  in  a  qualified  census  tract, 
C  will  be  able  to  increase  its  basis  in  the 
pr  jject  to  S2. 600. 000  Before  the  clo.se  of 
1993.  C  incurs  SI  50.000  of  costs  for 
ar'  hitects'  fees  and  site  preparation.  C 
p-  iperly  accrues  these  costs  under  its 
rr.'thod  of  accounting  and  capitalizes  the 
ct  sts 

iii)  Determination  of  canyover-allocation 
K  >is.  C's  SIOO.OOO  basis  in  the  land  is 
irr.ludible  in  carryover-allocation  basis  even 
\i  lugh  C  has  owned  the  land  since  1985.  The 
S'.  50.000  of  costs  C  has  incurred  for 
a;   hitects'  fees  and  site  preparation  are  also 
iiirludible  in  carryover-allocation  basis.  The 
txpected  increase  in  basis  due  to  the  proje<-t's 
location  in  a  qualified  census  tract  is  not 
taken  into  account  in  determining  C's 
carryover-allocation  basis.  Accordingly,  C's 
carryover-allo<:ation  basis  in  the  projef;t  of 
which  the  building  is  a  part  is  S250.000 

(iii)  Determination  of  whether  building  is 
qualified  C's  reasonably  exf)ected  basis  in 
the  project  at  the  close  of  the  second  calendar 
year  following  the  calendar  year  of  allocation 
is  52,000.000  The  expected  increase  in 
eligible  basis  due  to  the  project's  location  in 
a  qualified  census  tract  is  not  taken  into 
account  m  determining  this  amount  Because 
C's  carryover-allocation  basis  is  more  than  10 
percent  of  C's  reasonably  expected  basis  in 
(he  project  of  which  the  building  is  a  part, 
the  building  for  which  C  received  the 
carryover  allocation  is  a  qualified  building 
for  purposes  of  section  42(h)(l)(E)(ii)  and 
paragraph  (a)  of  this  section. 

Example  2  (i)  Facts.  D,  an  accrual-method 
taxpayer,  receives  a  carryover  allocation  from 
Agency,  the  state  housing  credit  agency,  on 
September  1 1 .  1993.  .\s  of  that  date,  D  has 
not  begun  construction  of  the  low-ituome 
housing  building  D  plans  to  build  and  D  does 
not  have  basis  in  the  land  on  which  D  plans 
to  build  the  building  In  1993.  D  m<  urs  some 
costs  related  to  the  planned  building, 
including  an  hitects'  fees.  However,  al  the 
rinse  of  1993,  these  costs  do  not  exceed  10 
pertent  of  D's  reasonably  expected  basis  in 
the  proiect 


(ii)  Determination  of  whether  building  is 
qualified.  Because  D's  carrYo\  er-allocation 
basis  is  not  more  than  10  percent  of  D's 
reasonably  expected  basis  in  the  project  of 
which  the  building  is  a  part,  the  building  for 
which  D  received  a  carryover  allocation  is 
not  a  qualified  building  for  purpvoses  of 
section  42(h)(l)(E)(ii)  and  paragraph  (a)  of 
this  section.  The  carryover  allocation  to  D  is 
not  valid,  and  is  treated  as  if  it  had  not  been 
made. 

(c)  Verification  of  basis  by  Agency — 
(1)  Verification  requirement.  An  Agency 
that  makes  a  carryover  allocation  to  a 
taxpayer  must  verify  that,  as  of  the  close 
of  the  calendar  year  of  alloc  ation,  the 
taxpayer  has  incurred  more  than  10 
percent  of  the  reasonably  expected  basis 
in  the  project  (land  and  depreciable 
basis). 

(2)  Manner  of  verification.  An  Agency 
may  verify  that  a  taxpayer  has  incurred 
more  than  10  percent  of  its  reasonably 
expected  basis  in  a  project  by  obtaining 
a  certification  from  the  taxpayer,  in 
writing  and  under  penalty  of  perjury, 
that  the  taxpayer  has  incurred  by  the 
close  of  the  calendar  year  of  the 
allocation  more  than  10  percent  of  the 
reasonably  expected  basis  in  the  project. 
The  certification  must  be  accompanied 
by  supporting  documentation  that  the 
Agency  must  review.  Supporting 
documentation  may  include,  for 
example,  copies  of  checks  or  other 
records  of  payments.  Alternatively,  an 
Agency  may  verify  that  the  taxpayer  has 
incurred  adequate  basis  by  requiring 
that  the  taxpayer  obtain  from  an 
attorney  or  certified  public  accountant  a 
written  certification  to  the  Agency,  that 
the  attorney  or  accountant  has  examined 
all  eligible  costs  incurred  with  respect 
to  the  project  and  that,  based  upon  this 
examination,  it  is  the  attorney's  or 
accountant's  belief  that  the  taxpayer  has 
incurred  more  than  10  percent  of  its 
reasonably  expected  basis  in  the  project 
by  the  close  of  the  calendar  year  of  the 
allocation. 

(3)  Time  of  verification.  An  Agency 
may  require  that  the  basis  certification 
be  submitted  to  or  received  by  the 
Agency  prior  to  the  close  of  the  calendar 
year  of  allocation  or  within  a  reasonable 
time  after  the  close  of  the  calendar  year 
of  allocation.  The  Agency  will  need  to 
verify  basis  in  order  to  accurately 
complete  the  Form  8610.  Annual  Low- 
Income  Housing  Credit  Agencies  Report, 
for  the  calendar  year.  If  certification  is 
not  timely  made,  or  supporting 
documentation  is  lacking,  inadequate, 
or  does  not  actually  support  the 
certification,  the  Agency  should  notify 
the  taxpayer  and  try  to  get  adequate 
documentation.  If  the  Agency  cannot 
verify  before  the  Form  8610  is  filed  that 
the  taxpayer  has  satisfied  the  basis 


requirement  for  a  carryover  allocation, 
the  allocation  is  treated  as  if  it  had  not 
been  made  and  the  carryover  allocation 
docmnent  should  not  be  filed  with  the 
Form  8610, 

(d)  Requirements  for  making 
carryover  allocations — (1)  In  general. 
Generally,  an  allocation  is  made  when 
an  Agency  issues  the  Form  8609,  Low- 
Income  Housing  Credit  Allocation 
Certification,  for  a  building.  See  §  1.42- 
lT(d)(8)(ii).  An  Agency  does  not  issue 
the  Form  8609  for  a  building  until  the 
building  is  placed  in  service.  However, 
in  cases  where  allocations  of  credit  are 
made  pursuant  to  section  42(h)(1)(E) 
(relating  to  carryover  allocations  for 
buildings)  or  section  42(h)(1)(F) 
(relating  to  carryover  allocations  for 
multiple-building  projects).  Form  8609 
is  not  used  as  the  allocating  document 
because  the  buildings  are  not  yet  in 
ser\'ice.  When  an  allocation  is  made 
pursuant  to  section  42(h)(1)  (E)  or  (F), 
the  allocating  document  is  the 
document  meeting  the  requirements  of 
paragraph  (d)(2)  of  this  section.  In 
addition,  when  an  allocation  is  made 
pursuant  to  section  42(h)(1)(F),  the 
requirements  of  paragraph  (d)(3)  of  this 
section  must  be  met  for  the  allocation  to 
be  valid.  An  allocation  pursuant  to 
section  42(h)(1)  (E)  or  (F)  reduces  the 
state  housing  credit  ceiling  for  the  year 
in  which  the  allocation  is  made, 
whether  or  not  the  Form  8609  is  also 
issued  in  that  year. 

(2)  Requirements  for  allocation.  An 
allocation  pursuant  to  section  42(h)(1) 
(E)  or  (F)  is  made  when  an  allocation 
document  containing  the  foUouang 
information  is  completed,  signed,  and 
dated  by  an  authorized  official  of  the 

Agency — 

(i)  Tne  address  of  each  building  in  the 
project,  or  if  none  exists,  a  specific 
description  of  the  location  of  each 
building; 

(ii)  The  name,  address,  and  la.xpayer 
identification  number  of  the  taxpayer 
receiving  the  allocation; 

(iii)  The  name  and  address  of  the 
Agency; 

(iv)  'the  taxpayer  identification 
number  of  the  Agency; 

(v)  The  date  ofthe  allocation; 

(vi)  The  housing  credit  dollar  amount 
allocated  to  the  building  or  project,  as 
applicable: 

fvii)  The  taxpayer's  reasonably 
expected  basis  in  the  project  (land  and 
depreciable  basis)  as  of  the  close  of  the 
second  calendar  year  following  the 
calendar  year  in  which  the  allocation  is 
made; 

(viii)  The  taxpayer's  basis  in  the 
project  (land  and  depreciable  basis)  as 
of  the  close  of  the  calendar  year  in 
which  the  allocation  is  made  and  the 
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percentage  that  basis  bears  to  the 
reasonably  ex|>ected  basis  in  the  project 
(land  and  depreciable  basis)  as  of  the 
close  of  the  second  follo%\nng  calendar 
year; 

(ix)  The  date  that  each  building  in  the 
project  is  expected  to  be  placed  in 
service;  and 

(x)  The  Building  Identification 
Number  (B.I.N.)  to  be  assigned  to  each 
building  in  the  project.  The  B.I.N,  must 
reflect  the  year  an  allocation  is  first 
made  to  the  building,  regardless  of  the 
year  that  the  building  is  placed  in 
service.  This  B  I.N.  must  be  used  for  all 
allocations  of  credit  for  the  building.  For 
example,  rehabilitation  expenditures 
treated  as  a  separate  new  building  under 
section  42(e)  should  not  have  a  separate 
BIN.  if  the  building  to  which  the 
rehabilitation  expenditures  are  made 
has  a  B.I.N.  In  this  case,  the  B.I.N,  used 
for  the  rehabilitation  expenditures  shall 
be  the  B.I.N,  previously  assigned  to  the 
building,  although  the  rehabilitation 
expenditures  must  have  a  separate  Form 
B609  for  the  allocation.  Similarly,  a 
nev^ly  constructed  building  that 
receives  an  allocation  of  cr€>dit  in 
different  calendar  years  mu.st  have  a 
separate  Form  8b09  for  each  allocation 
The  B.I.N,  assigned  to  the  building  for 
the  first  allocation  must  be  used  for  the 
subsequent  allocation. 

(3)  Special  rules  for  project-based 
allocations — (i)  In  general.  An 
allocation  pursuant  to  section 
42(h)(1)(F)  (a  project-based  allocation) 
must  meet  the  requirements  of  tnis 
section  as  well  as  the  requirements  of 
stxrtion  42(h)(1  )(F).  including  the 
minimum  basis  rf^^uirement  of  section 
42(h)(l)(E)(n). 

(ii)  Requirement  of  section 
42lhl(lllFJliHin).  An  allocation  satisfies 
the  requirement  of  section 
42(h)(l)(F)(i)(m)  if  the  Form  8609  that  is 
issued  for  each  building  that  is  placed 
in  service  in  the  project  states  the 
portion  of  the  project-based  allocation 
that  is  applied  to  that  building. 

(4)  Recordkeeping  requirements — (i) 
Taxpayer.  When  an  allocation  is  made 
pursuant  to  section  42(h)(1)  (E)  or  (F). 
the  taxpayer  must  retain  a  copy  of  the 
allocation  document  and  file  an 
additional  copy  with  the  Form  8609  that 
IS  issued  to  the  taxpayer  for  a  building 
after  the  building  is  placed  in  serv  ice. 
The  taxpayer  need  only  file  a  copv  of 
the  allocation  document  with  the  Form 
8609  for  the  building  for  the  first  year 
the  credit  is  claimed.  However,  the 
Form  8609  must  be  filed  for  the  first 
taxable  ypar  in  which  the  credit  is 
claimed  and  for  each  taxable  year 
thereafter  throughout  tiie  compliance 
."•riod.  whether  or  not  a  credit  is 

I  irtimed  for  the  taxable  year 


(ii)  Agency  The  Agency  must  retain  a 
copy  of  the  allocation  document  and  file 
the  original  with  the  Agency's  Form 
8610  that  acxounts  for  the  year  the 
allocation  is  made.  The  Agency  must 
also  retain  a  copy  of  the  Form  8609  that 
is  issued  to  the  taxpayer  and  file  the 
original  with  the  Agency's  Form  8610 
that  reflects  the  year  the  form  is  issued. 

(5)  Separate  procedure  for  election  of 
appropriate  percentage  month.  If  a 
taxpayer  receives  an  allocation  under 
section  42(h)(t)  (E)  or  (F)  and  wishes  to 
elect  under  section  42(b)(2)(A)(ii)  to  use 
the  appropriate  percentage  for  a  month 
other  than  the  month  in  which  a 
building  is  placed  in  service,  the 
requirements  specified  in  §  1.42-8  must 
be  met  for  the  election  to  be  effective. 

(e)  Special  rules.  The  following  rules 
apply  for  purposes  of  this  section. 

(1)  Treatment  of  partnerships  and 
other  flow-through  entities.  With  respect 
to  taxpayers  that  own  projects  through 
partnerships  or  other  flow-through 
entities  (e.g.,  S  corporations,  estates,  or 
trusts),  carryover-allocation  basis  is 
determined  at  the  entity  level  using  the 
rules  provided  by  this  section.  In 
addition,  the  entity  is  responsible  for 
providing  to  the  Agency  the  certification 
and  documentation  required  under  the 
basis  verification  requirement  in 
paragraph  (c)  of  this  section. 

(2)  Transferees.  If  land  or  depreciable 
property  that  is  expected  to  be  part  of 

a  proje<;t  is  transferred  after  a  carryover 
allocation  has  been  made  for  a  building 
that  is  reasonably  expected  to  be  part  of 
the  project,  but  before  the  close  of  the 
calendar  year  of  the  allocation,  the 
transferee's  carryover-allocation  basis  is 
determined  under  the  principles  of  this 
section  and  section  42(d)(7).  See  also 
Rev.  Rul.  91-38.  1991-2  C.B.  3  (see 
§601  601(d)(2)(ii)(6)  of  this  chapter)  In 
addition,  the  transferee  is  treated  as  the 
taxpayer  for  purposes  of  the  basis 
verification  requirement  of  this  section, 
and  therefore,  is  responsible  for 
providing  to  the  Agency  the  required 
certifications  and  documentation. 

§  1.42-7    Substantially  bond-financed 
buildings  [Reserved] 

§  1 .42-8    Election  of  appropriate 
percentage  montti. 

(a)  Election  under  section 
42(h)f2)IAHiil(ll  to  use  the  appropriate 
percentage  for  the  month  of  a  binding 
agreement— {"[)  In  general  For  purposes 
of  section  42(b)(2)(A)(ii)(n.  an 
agreement  between  a  taxpayer  and  an 
-Agency  as  to  the  housing  credit  dollar 
amount  to  be  allocated  to  a  building  is 
considered  binding  if  it  — 

(i)  Is  in  writing. 


(ii)  Is  binding  under  state  law  on  the 
Agency,  the  taxpayer,  and  all  successors 
in  interest; 

(iii)  Specifies  the  t\'pe(s)  of  buiiding(s) 
to  which  the  housing  credit  dollar 
amount  applies  (i.e.,  a  newly 
constructed  or  existing  building,  or 
substantial  rehabilitation  treated  as  a 
separate  new  building  under  section 
42(e)); 

(iv)  Specifies  the  housing  credit  dollar 
amount  to  be  allocated  to  the 
building(s):  and 

(v)  Is  dated  and  signed  by  the 
taxpayer  and  the  Agency  during  the 
month  in  which  the  requirements  of 
paragraphs  (a)(1)  (i)  through  (iv)  of  this 
section  are  met. 

(2)  Effect  on  state  housing  credit 
ceiling.  Generally,  a  binding  agreement 
described  in  paragraph  (a)(1)  of  this 
section  is  an  agreement  by  the  Agency 
to  allocate  credit  to  the  taxpayer  at  a 
future  date  The  binding  agreement  may 
include  a  reservation  of  credit  or  a 
binding  commitment  (under  section 
42(h)(1)(C))  to  allocate  credit  in  a  future 
taxable  year  A  reservation  or  a  binding 
commitment  to  allocate  credit  in  a 
future  year  has  no  effect  on  the  state 
housing  credit  ceiling  until  the  year  the 
Agency  actually  makes  an  allocation. 
However,  if  the  binding  agreement  is 
also  a  carrvover  allocation  under  section 
42(h)(1)  (E)  or  (F).  the  state  housing 
credit  ceiling  is  reduced  by  the  amount 
allocated  by  the  Agency  to  the  taxpayer 
in  the  year  the  carrv'over  allocation  is 
made.  For  a  binding  agreement  to  be  a 
valid  carryover  allocation,  the 
requirements  of  paragraph  (a)(1)  of  this 
section  and  §  1.42-6  must  be  met. 

(3)  Time  and  manner  of  making 
election  An  election  under  section 
42(b)(2)(.A)(ii)(I)  may  be  made  either  as 
part  of  the  binding  agreement  under 
paragraph  (a)(1)  of  this  section  to 
allocate  a  specific  housing  credit  dollar 
amount  or  in  a  separate  document  that 
references  the  binding  agreement.  In 
either  case,  the  election  must — 

(i)  Be  in  waiting; 

(ii)  Reference  section  42(b)(2)(A)(ii)(l). 

(iii)  Be  signed  by  the  la.xpayer; 

(iv)  If  it  is  in  a  separate  document, 
reference  the  binding  agreement  that 
meets  the  requirements  of  paragraph 
(a)(1)  of  this  section;  and 

(\ )  Be  notarized  by  the  5th  day 
following  the  end  of  the  month  in  which 
the  binding  agreement  was  made 

(4)  Multiple  agreements — (i) 
Rescinded  agreements  A  taxpa\er  may 
not  make  an  election  under  section 
42(b)(2)(.'\)(ii)(l)  for  a  building  if  an 
election  has  previously  been  made  (or 
the  building  for  a  different  month  For 
example,  assume  a  taxpayer  entered  into 
a  binding  agreement  for  allocation  of  a 
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specific  housing  credit  dollar  amount  to 
a  building  and  made  the  election  under 
section  42(y|(2)(A)(ii)(I)  to  apply  the 
appropriate  percentage  for  the  month  of 
the  binding  agreement.  If  the  binding 
agreement  subsequently  is  rescinded 
under  state  law.  and  the  ta.xpayer  enters 
into  a  new  binding  agreement  for 
allocation  of  a  specific  housing  credit 
dollar  amount  to  the  building,  the 
taxpayer  must  apply  to  the  building  the 
appropriate  percentage  for  the  elected 
month  of  the  rescinded  binding 
agreement  However,  if  no  prior  election 
was  made  with  respect  to  the  rescinded 
binding  agreement,  the  taxpayer  may 
elect  the  appropriate  percentage  for  the 
month  of  the  new  binding  agreement. 

(ii)  Increases  in  credit.  The  election 
under  section  42(b)(2)(A)(ii)(l).  once 
made,  applies  to  any  increase  in  the 
credit  amount  allocated  for  a  building, 
whether  the  increase  occurs  in  the  same 
or  in  a  subsequent  year.  However,  in  the 
case  of  a  binding  agreement  (or 
carryover  allocation  that  is  treated  as  a 
binding  agreement)  to  allocate  a  credit 
amount  under  section  42(e)(1)  for 
substantial  rehabilitation  treated  as  a 
separate  new  building,  a  taxpayer  may 
make  the  election  under  section 
42(b)(2)(A)(ii)(I)  notwithstanding  that  a 
prior  election  under  section 
42(b)(2)(A)(ii)(I)  is  in  effect  for  a  prior 
allocation  of  credit  for  a  substantial 
rehabilitation  that  was  previously 
placed  in  service  under  section  42(e). 

(5)  Amount  allocated.  The  housing 
credit  dollar  amount  eventually 
allocated  to  a  building  may  be  more  or 
less  than  the  amount  specified  in  the 
bintling  agreement.  Depending  on  the 
Agency's  determination  pursuant  to 
section  42(m)(2)  as  to  the  financial 
feasibihty  of  the  building  (or  project), 
the  .Agency  may  allocate  a  greater 
housing  credit  dollar  amount  to  the 
building  (provided  that  the  Agency  has 
additional  housing  credit  dollar 
amounts  available  to  allocate  for  the 
calendar  year  of  the  allocation)  or  the 
Agency  may  allocate  a  lesser  housing 
credit  dollar  amount.  Under  section 
42(h)(7)(D),  in  allocating  a  housing 
credit  dollar  amount,  the  Agency  must 
specifv'  the  applicable  percentage  and 
maximum  qualified  basis  of  the 
building  The  applicable  percentage 
nvd\  be  less,  but  not  greater  than,  the 
appropriate  percentage  for  the  month 
the  building  is  placed  in  service,  or  the 
month  elected  bv  the  taxpayer  under 
section  42(b)(2)('A)(ii)(I).  Whether  the 
appropriate  percentage  is  the 
appropriate  percentage  for  the  70- 
pen  ent  present  value  credit  or  the  30- 
pert  ent  present  value  credit  is 
determined  under  section  42(i)(2)  when 
the  building  is  placed  in  service. 


(6)  Procedures — (i)  Taxpayer.  The 
taxpayer  must  give  the  original 
notarized  election  statement  to  the 
Agency  before  the  close  of  the  5th 
calendar  day  following  the  end  of  the 
month  in  which  the  binding  agreement 
is  made.  The  taxpayer  must  retain  a 
copy  of  the  binding  agreement  and  the 
election  statement  and  must  file  an 
additional  copy  of  each  with  the 
taxpayer's  Form  8609,  Low-Income 
Housing  Credit  Allocation  Certification, 
for  the  first  taxable  year  in  which  credit 
is  claimed  for  the  building. 

(ii)  Agency.  The  Agency  must  file 
with  the  Internal  Revenue  Service  the 
original  of  the  binding  agreement  and 
the  election  statement  with  the  Agency's 
Form  8610,  Annual  Low-Income 
Housing  Credit  Agencies  Report,  that 
accounts  for  the  year  the  allocation  is 
actually  made.  The  Agency  must  also 
retain  a  copy  of  the  binding  agreement 
and  the  election  statement. 

(7)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section. 
In  each  example,  X  is  the  taxpayer. 
Agency  is  the  state  housing  credit 
agency,  and  the  carryover  allocations 
meet  the  requirements  of  §  1.42-6  and 
are  otherwise  valid. 

Example  1.  (!)  In  August  1993.  X  and 
Agency  enter  into  an  agreement  that  Agency 
will  allocate  SIOO.OOO  of  housing  credit 
dollar  amount  for  the  low-income  housing 
building  X  is  constructing.  The  agreement  is 
binding  and  meets  all  the  requirements  of 
paragraph  (a)(1)  of  this  section.  The 
agreement  is  a  reservation  of  credit,  not  an 
allocation,  and  therefore,  has  no  effect  on  the 
state  housing  credit  ceiling.  On  or  before 
September  5,  1993,  X  signs  and  has  notarized 
a  written  election  statement  that  meets  the 
requirements  of  paragraph  (a)(3)  of  this 
section.  The  applicable  percentage  for  the 
building  is  the  appropriate  percentage  for  the 
month  of  August  1993. 

(ii)  Agency  makes  a  carryover  allocation  of 
SIOO.OOO  of  housing  credit  dollar  amount  for 
the  building  on  October  2.  1993.  The 
carryover  allocation  reduces  Agency's  state 
housing  credit  ceiling  for  1993  Due  to 
unexpectedly  high  construction  costs,  when 
X  places  the  building  in  servii  r  in  )ijly  1994, 
the  product  of  the  buildmg's  quiilified  basis 
and  the  applicable  percentage  for  the 
building  (the  appropriate  percentage  for  the 
month  of  August  1993)  is  S150.000,  rather 
than  SIOO.OOO.  Notwithstandmg  that  only 
SIOO.OOO  of  credit  was  allocated  for  the 
building  in  1993,  .Agency  may  alloc  ale  an 
additional  S50.000  of  housmg  credit  dollar 
amount  for  the  building  from  its  state 
housing  credit  ceiling  for  1994  The 
appropriate  percentage  for  the  monih  of 
August  1993  is  the  applicable  percentage  for 
the  building  for  the  entire  S150.000  of  credit 
allocated  for  the  building,  even  ihout;h 
separate  allcx..ations  were  madt;  in  1993  and 
1994  Because  allocations  were  made  for  the 
building  in  two  separate  calendar  years, 
Agen(  y  must  issue  two  Forms  8609  to  X  One 


Form  8609  must  reflect  the  SIOO.OOO 
allocation  made  in  1993,  and  the  other  Form 
8609  must  reflect  the  S50.000  allocation 
made  in  1994. 

(iii)  X  gives  the  original  notarized 
statement  to  Agency  on  or  before  September 
5, 1993,  and  retains  a  copy  of  the  binding 
agreement,  election  statement,  and  carryover 
allocation  document.  X  files  a  copy  of  the 
binding  agreement,  election  statement,  and 
carryover  allocation  document  with  X's  Form 
8609  for  the  first  taxable  year  in  which  X 
claims  credit  for  the  building. 

(iv)  Agency  files  the  original  of  the  binding 
agreement,  election  statement,  and  1993 
carryover  allocation  document  with  its  1993 
Form  8610.  Agency  retains  a  copy  of  the 
binding  agreement,  election  statement,  and 
carryover  allocation  document.  After  the 
building  is  placed  in  service  in  1994,  Agency 
issues  to  X  a  copy  of  the  Form  8609  reflecting 
the  1993  carryover  allocation  of  SIOO.OOO  and 
files  the  original  of  that  form  with  its  1994 
Form  8610.  Agency  also  files  the  original  of 
the  1994  Form  8609  reflecting  the  $50,000 
allocation  with  its  1994  Form  8610  and 
issues  to  X  a  copy  of  the  1994  Form  8609. 
Agency  retains  copies  of  the  Forms  8609  that 
are  issued  to  X. 

Example  2.  (i)  In  September  1993.  X  and 
Agency  enter  into  an  agreement  that  Agency 
will  allocate  570,000  of  housing  credit  dollar 
amount  for  rehabilitation  expenditures  that  X 
is  incurring  and  that  .X  will  treat  as  a  new 
low-income  housing  building  under  section 
42(e)(1).  The  agreement  is  binding  and  meets 
all  the  requirements  of  paragraph  (a)(1)  of 
this  section.  The  agreement  is  a  reservation 
of  credit,  not  an  allocation,  and  therefore,  has 
no  effect  on  Agency's  state  housing  credit 
ceiling.  On  or  before  October  5.  1993.  X  signs 
and  has  notarized  a  written  election 
statement  that  meets  the  requirements  of 
paragraph  (a)(3)  of  this  section.  The 
applicable  percentage  for  the  building  is  the 
appropriate  percentage  for  the  month  of 
September  1993.  Agency  makes  a  carryover 
allocation  of  S70.000  of  housing  credit  dollar 
amount  for  the  building  on  November  15, 
1993.  The  carr\'over  allocation  reduces  by 
S70.000  Agency's  state  housing  credit  ceiling 
for  1993. 

(ii)  In  October  1994.  X  and  Agency  enter 
into  another  binding  agreement  meeting  the 
requirements  of  paragraph  (a)(1)  of  this 
section.  Under  the  agreement.  Agency  will 
allocate  550.000  of  housing  credit  dollar 
amount  for  additional  rehabilitation 
expenditures  by  X  that  qualify  as  a  second 
separate  new  building  under  section  42(e)(l  1 
On  or  t>efore  November  5.  1994.  X  signs  and 
has  notarized  a  written  election  statement 
meeting  the  requirements  of  paragraph  (a)(3) 
of  this  section  On  December  1,  1994.  X 
receives  a  carryover  allocation  under  section 
42(h)(1)(E)  for  550.000  The  carryover 
allocation  reduces  by  S50.000  Agency's  state 
housing  credit  ceiling  for  1994  The 
applicable  percentage  for  the  rehabilitation 
expenditures  treated  as  the  second  separate 
new  building  is  the  appropriate  percentage 
for  the  month  of  October  1994,  not 
September  1993  The  appropriate  percentage 
for  the  month  of  September  1993  still  applies 
to  the  allocation  of  570.000  for  the 
rehabilitation  expenditures  treated  as  the  first 
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-••;  d-aie  new  building  Because  allcx-ations 
^^  fTL  rr.ade  for  the  building  in  two  separate 
calendar  years.  Agency  must  issue  two  Forms 
6609  to  X.  One  Fonn  8609  must  reflect  the 
S70.000  allocation  made  m  1993.  and  the 
other  Form  8609  must  reflect  the  SSO.OOO 
allocation  made  in  1994. 

(iii)  X  gives  the  first  original  notarized 
statement  to  A^ncy  on  or  bt-fore  October  5, 
1993,  and  retains  a  copy  of  the  first  binding 
agreenjont.  election  statement,  and  carryover 
allocation  document  issued  in  1993.  X  gives 
the  second  original  notarized  statement  to 
Agency  on  or  before  November  5. 1994.  and 
retains  a  copy  of  the  second  binding 
agreement,  election  statement,  and  canyover 
allocation  document  issued  in  1994.  X  files 
a  copy  of  the  binding  agreements,  election 
statements,  and  carryover  allocation 
documents  with  X's  Forms  8609  for  the  first 
taxable  year  in  which  X  claims  credit  for  the 
buildings. 

(iv)  Agency  retains  a  copy  of  the  binding 
ngrt-ements,  election  statements,  and 
carT5'over  allocation  documents.  Agency  files 
the  original  of  the  first  binding  agreement, 
election  statement,  and  1993  carryover 
allocation  document  with  its  1993  Form 
8610.  .Agency  files  the  original  of  the  second 
binding  agreement,  election  statement,  and 
1994  carryover  allocation  document  with  its 
1994  Form  8C10.  After  X  notifies  Agency  of 
the  date  each  building  is  placed  in  ser>'\ce. 
the  Agency  will  issue  copies  of  the  respetiive 
Forms  8609  to  X,  and  file  the  originals  of 
those  forms  with  the  Agency's  Form  8610 
that  reflects  the  year  each  form  is  issued.  The 
Agency  also  retains  copies  of  the  Forms  8609. 

(b)  Election  under  section 
42lb)(2)lA)Ui)(lI)  to  use  the  appropriate 
percentage  for  the  month  tax-exempt 
bonds  are  issued — (1)  Time  and  manner 
of  making  election.  In  the  case  of  any 
building  to  which  section  42(h)(4)(B) 
applies,  an  election  under  section 
42(b)(2)(A)(ii)(II)  to  use  the  appropriate 
percentage  for  the  month  tax-exempt 
bonds  are  issued  must — 

(i)  Be  in  writing; 

(ii)  Reference  section 
42(b)(2){A)(ii)(II): 

(iii)  Sf>ecify  the  percentage  of  the 
aggregate  basis  of  the  building  and  the 
land  on  which  the  building  is  located 
that  is  financed  with  the  proceeds  of 
obligations  described  in  section 
42(h)(4)(A)  (tax-exempt  bonds); 

(iv)  State  the  month  in  which  the  tdx- 
(;xempt  bonds  are  issued; 

(v)  State  that  the  month  in  which  the 
tax-exempt  bonds  are  issued  is  the 
month  elected  for  the  appropriate 
{)ercentage  to  be  used  for  the  building. 

(vi)  Be  signed  by  the  taxpayer;  and 

(vii)  Be  notarizcKi  by  the  5th  day 
following  the  end  of  the  month  in  which 
the  bonds  are  issued. 

(2)  Bonds  issued  in  more  than  one 
month.  If  a  building  described  in  section 
42(h)(4)(B)  (substantially  bond-financed 
building)  is  financed  with  tax-exempt 
bonds  issued  in  m.ore  than  one  month. 


the  taxpayer  may  elect  the  appropriate 
percentage  for  any  month  in  which  the 
bonds  are  issued.  Once  the  election  is 
made,  the  appropriate  percentage 
elected  appUes  for  the  building  even  if 
all  bonds  are  not  issued  in  that  month. 
The  requirements  of  this  paragraph  (b). 
including  the  time  limitation  contained 
in  paragraph  {b)(l)(vii)  of  this  section, 
must  also  be  met. 

(3)  Limitations  on  appropriate 
percentage.  Under  section  42(m)(2)(D). 
the  credit  allowable  for  a  substantially 
bond-  financed  building  is  limited  to  the 
amount  necessary  to  assure  the  project's 
feasibility.  Accordingly,  in  making  the 
determination  under  section  42(m)(2), 
an  Agency  may  use  an  applicable 
percentage  that  is  less,  but  not  greater 
than,  the  appropriate  percentage  for  the 
month  the  building  is  placed  in  service, 
or  the  month  elected  by  the  taxpayer 
under  section  42(b)(2)(A)(ii)(II). 

(4)  Procedures — (i)  Taxpayer.  The 
taxpayer  must  provide  the  original 
notarized  election  statement  to  the 
Agency  before  the  close  of  the  5th 
calendar  day  following  the  end  of  the 
month  in  which  the  bonds  are  issued.  If 
an  authority  other  than  the  .Agency 
issues  the  tax-exempt  bonds,  the 
taxpayer  must  also  give  the  Agency  a 
signed  statement  from  the  issuing 
authority  that  certifies  the  information 
described  in  paragraphs  (b)(l)(iii)  and 
(iv)  of  this  section.  The  taxpayer  must 
file  a  copy  of  the  election  statement 
with  the  taxpayer's  Form  8509  for  the 
first  taxable  year  in  which  credit  is 
claimed  for  the  building.  The  taxpayer 
must  also  retain  a  copy  of  the  election 
statement. 

(li)  Agency.  The  Agency  must  file 
with  the  Internal  Revenue  Ser\ice  the 
original  of  the  election  statement  and 
the  corresponding  Form  8609  for  the 
building  with  the  Agency's  Form  8610 
that  reflects  the  year  the  Form  8609  is 
issued.  The  Agency  must  also  retain  a 
copy  of  the  election  statement  and  the 
Form  8609 

§  1.42-9    For  use  by  ttie  ger>eral  public. 

(a)  General  rule  If  a  residential  rt3ntal 
unit  in  a  building  is  not  for  use  by  the 
general  public,  the  unit  is  not  eligible 
for  a  section  42  credit.  A  residential 
rental  unit  is  for  use  by  the  general 
public  if  the  unit  is  rented  in  a  manner 
consistent  with  housing  policy 
governing  non-discrimination,  as 
evidenced  by  rules  or  regulations  of  the 
Department  of  Housing  and  Urban 
Development  (HUD)  (24  CFR  subtitle  A 
and  chapters  I  through  XX).  See  HUT) 
HandlKMik  4350.3  (or  its  successor).  A 
copy  of  HLT)  Handbook  4350.3  may  be 
requested  by  writing  to:  HUD.  Directives 


Distribution  Section,  room  B-100.  451 
7th  Street,  SW..  Washington,  DC  20410. 

(b)  Limitations.  Notwithstanding 
paragraph  (a)  of  this  section,  if  a 
residential  rental  unit  is  provided  only 
for  a  member  of  a  social  organization  or 
provided  by  an  employer  for  its 
employees,  the  unit  is  not  for  use  by  the 
general  public  and  is  not  ehgible  for 
credit  under  section  42.  In  addition,  any 
residential  rental  unit  that  is  part  of  a 
hospital,  nursing  home,  sanitarium, 
lifecare  facility,  trailer  park,  or 
intermediate  care  facility  for  the 
mentally  and  physically  handicapped  is 
not  for  use  by  the  general  public  and  is 
not  eligible  for  credit  under  section  42. 

(c)  Treatment  of  units  not  for  use  by 
the  general  public.  The  costs 
attributable  to  a  residential  rental  unit 
that  is  not  for  use  by  the  general  public 
are  not  excludable  from  eligible  basis  by 
reason  of  the  unit's  ineligibility  for  the 
credit  under  this  section.  Howt^ver.  in 
calculating  the  applicable  fraction,  the 
unit  is  treated  as  a  residential  rental  unit 
that  is  not  a  low-income  unit. 

§1.42-10    Utility  allowances. 

(a)  Inclusion  of  utility  allowances  in 
gross  rent.  If  the  cost  of  any  utilities 
(other  than  telephone)  for  a  residential 
rental  unit  are  paid  directly  by  the 
tenant(s),  the  gross  rent  for  that  unit 
includes  the  applicable  utdity 
allowance  determined  under  this 
section.  This  section  only  applies  for 
purposes  of  determining  gross  rent 
under  section  42(g)(2)(B)(ii)  as  to  rent- 
restricted  units. 

(b)  Applicable  utility  alloiwnces — (1) 
FwHA-assisted  buildings.  If  a  building 
receives  assistance  from  the  Farmers 
Home  Administration  (FmH.\-assisted 
building),  the  applicable  utility 
allowance  for  all  rent-restricted  units  in 
the  building  is  the  utility  allowance 
determined  under  the  method 
presfxibed  by  the  Farmers  Homo 
Administration  (FmHA)  for  the 
building.  For  example,  if  a  building 
receives  assistance  under  FmH.'V's 
section  515  program  (vyhether  or  not  the 
building  or  its  tenants  also  receive  other 
state  or  federal  assistance),  the 
applicable  utility  allowaniie  for  all  rent- 
restricted  units  in  the  building  is 
determined  using  Exhibit  A-6  of  7  CFR 
part  1944.  subpart  E  (or  a  successor 
method  of  determining  utility 
allowances) 

(2)  Buildings  v^-ir/i  FmHA  assisted 
tenants  If  any  tenant  in  a  building 
receives  FmHA  rental  assistance 
payments  (FmHA  tenant  assistance),  the 
applicable  utility  allowance  for  all  rent- 
restricted  units  in  the  building 
(including  any  units  occupied  by 
tenants  receiving  HUD  rental  assistance 
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payments)  is  the  applicable  FmHA 
utility  allowance. 

(3)  HL'D-rfgulated  buildings.  If 
neither  a  building  nor  any  tenant  in  the 
building  receives  FmHA  housing 
assistance,  and  the  rents  and  utility 
allowances  of  the  building  are  reviewed 
by  HUD  on  an  annual  basis  (HUD- 
regulated  building),  the  applicable 
utility  allowance  for  all  rent-restricted 
units  in  the  building  is  the  applicable 
HL'D  utiUty  allowance. 

(4)  Other  buildings.  If  a  building  is 
neither  an  FmHA-assisted  nor  a  HUD- 
regidated  building,  and  no  tenant  in  the 
building  receives  FmHA  tenant 
assistance,  the  apphcable  utihty 
allowance  for  rent -restricted  units  in  the 
building  is  determined  under  the 
following  methods. 

(i)  Tenants  recei\ing  HUD  rental 
assistance.  The  applicable  utihty 
allowance  for  any  rent-restricted  units 
occupied  by  tenants  receiving  HUD 
rental  assistance  payments  (HUD  tenant 
assistance)  is  the  applicable  Public 
Housing  Authority  (PHA)  utihty 
allowance  established  for  the  Section  8 
Existing  Housing  Program. 

(ii)  Other  tenants — (A)  General  rule.  If 
none  of  the  rules  of  paragraphs  (b)(1). 
(2).  (3).  and  {4)(i)  of  this  section  apply 
to  any  rent-restricted  units  in  a  building. 
the  appropriate  utility  allowance  for  the 
units  is  the  apphcable  PR.^  utihty 
allowance.  However,  if  a  local  utihty 
company  estimate  is  obtained  for  any 
unit  in  the  building  in  accordance  with 
paragraph  (b)(4)(ii)(B)  of  this  section, 
that  estimate  becomes  the  appropriate 
utility  allowance  for  all  rent-restricted 
units  of  similar  size  and  construction  in 
the  building.  This  local  utihty  company 
estimate  procedure  is  not  available  for 
and  does  not  apply  to  units  to  which  the 
rules  of  paragraphs  (b)  (1).  (2),  (3).  or 
(4)(i)  of  this  section  apply. 

(B)  Utility  company  estimate.  Any 
interested  party  (including  a  low- 
income  tenant,  a  building  owner,  or  an 
Agency)  may  obtain  a  local  utility 
company  estimate  for  a  unit.  The 
estimate  is  obtaii^ed  when  the  interested 
party  receives,  in  writing,  information 
from  a  local  utility  company  providing 
the  estimated  cost  of  that  utihty  for  a 
unit  of  similar  size  and  construction  for 
the  geographic  area  in  which  the 
building  containing  the  unit  is  located. 
The  local  utility  company  estimate  may 
be  obtained  by  an  interested  party  at  any 
time  during  the  building's  extended  use 
period  (see  section  42(h)(6)(D))  or.  if  the 
building  does  not  have  an  extended  use 
period,  during  the  building's 
compliance  period  (see  section  42(i)(l)). 
Unless  the  parties  agree  otherwise,  costs 
incurred  in  obtaining  the  estimate  are 
borne  by  the  initiating  party.  The 


interested  party  that  obtains  the  local 
utihty  company  estimate  (the  initiating 
party)  must  retain  the  original  of  the 
utility  company  estimate  and  must 
furnish  a  copy  of  the  local  utility 
company  estimate  to  the  owner  of  the 
building  (where  the  initiating  party  is 
not  the  owner),  and  the  Agency  that 
allocated  credit  to  the  building  (where 
the  initiating  party  is  not  the  Agency). 
The  owner  of  the  building  must  make 
available  copies  of  the  utihty  company 
estimate  to  the  tenants  in  the  building. 

(c)  Changes  in  applicable  utility 
allowance.  If  at  any  time  during  the 
building's  extended  use  period  (or,  if 
the  building  does  not  have  an  extended 
use  period,  the  building's  compliance 
period),  the  apphcable  utility  allowance 
for  a  unit  changes,  the  new  utility 
allowance  must  be  used  to  compute 
gross  rents  of  rent-restricted  units  due 
90  days  after  the  change.  For  example, 
if  rent  must  be  lowered  because  a  local 
utihty  company  estimate  is  obtained 
that  shows  a  higher  uUhty  cost  than  the 
otherwise  applicable  PHA  utility 
allowance,  the  lower  rent  must  be  in 
efTect  for  rent  due  more  than  90  days 
after  the  date  of  the  local  utility 
company  estimate. 

§  1 .42-1 1     Provision  of  services. 

(a)  General  rule.  The  furnishing  to 
tenants  of  services  other  than  housing 
(whether  or  not  the  services  are 
significant)  does  not  prevent  the  units 
occupied  by  the  tenants  from  qualifying 
as  residential  rental  property  eligible  for 
credit  under  section  42.  However,  any 
charges  to  low-income  tenants  for 
services  that  are  not  optional  generally 
must  be  included  in  gross  rent  for 
purposes  of  section  42(g). 

(b)  Services  that  are  optional — (1) 
General  rule.  A  service  is  optional  if 
payment  for  the  service  is  not  required 
as  a  condition  of  occupancy.  For 
example,  for  a  quahfied  low-income 
building  with  a  common  dining  facihty, 
the  cost  of  meals  is  not  included  in 
gross  rent  for  purposes  of  section 
42(g)(2)(A)  if  payment  for  the  meals  in 
the  facility  is  not  required  as  a  condition 
of  occupancy  and  a  practical  alternative 
exists  for  tenants  to  obtain  meals  other 
than  from  the  dining  facihty. 

(2)  Continual  or  frequent  services.  If 
continual  or  frequent  nursing,  medical, 
or  psychiatric  services  are  provided,  it 
is  presumed  that  the  services  are  not 
optional  and  the  building  is  ineligible 
for  the  credit,  as  is  the  case  with  a 
hospital,  nursing  home,  sanitarium, 
lifecare  facility,  or  intermediate  care 
facility  for  the  mentally  and  physically 
handicapped.  See  also  §  1.42-9(b). 

(3)  Required  services — (i)  General 
rule.  The  cost  of  services  that  are 


required  as  a  condition  of  occupancy 
must  be  included  in  gross  rent  even  if 
foderaf  or  state  law  requires  that  the 
services  be  offered  to  tenants  by 
building  owners. 

(ii)  Exceptions — (A)  Supportive 
ser\-ices.  Section  42(g)(2)(B)(iii)  provides 
an  exception  for  certain  fees  paid  for 
supportive  services.  For  purposes  of 
section  42(g)(2){B)(iii),  a  supportive 
service  is  any  service  provided  under  a 
planned  program  of  services  designed  to 
enable  residents  of  a  residential  rental 
property  to  remain  independent  and 
avoid  placement  in  a  hospital,  nursing 
home,  or  intermediate  care  facihty  for 
the  mentally  or  physically  handicapped. 
For  a  building  described  in  section 
42(i)(3)(B)(iii)  (relating  to  transitional 
housing  for  the  homeless),  a  supportive 
service  includes  any  service  provided  to 
assist  tenants  in  locating  and  retaining 
permanent  housing. 

(B)  Specific  project  exception.  Gross 
rent  does  not  include  the  cost  of 
mandatory  meals  in  any  federally- 
assisted  project  for  the  elderly  and 
handicapped  (in  existence  on  or  before 
January  9.  1989)  that  is  authorized  by  24 
CFR  278  to  provide  a  mandatory  meals 
program. 

§  1 .42-1 2    Effective  dates  and  transitional 
rules. 

(a)  Effective  date.  The  rules  set  forth 
in  §§  1.42-6  and  1.42-6  through  1.42-12 
are  effective  May  2.  1994.  However, 
binding  agreements,  election  statements, 
and  carryover  allocation  documents 
entered  into  before  May  2,  1994  that 
follow  the  guidance  set  forth  in  Notice 
89-1,  1989-1  C.B.  620  (see 

§  601.601(d)(2)(ii)(b)  of  this  chapter) 
need  not  be  changed  to  conform  to  the 
rules  set  forth  in  §§  1.42-6  and  1.42-9 
through  1.42-12. 

(b)  Prior  periods.  Notic*  89-1,  1989- 

1  C.B.  620  and  Notice  89-6,  1989-1  C.B. 
625  (see§601.601(d)(2)(ii)(6)ofthis 
chapter)  may  be  applied  for  periods 
prior  to  May  2,  1994. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  Part  602  is  amended  as 
follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  26  U.S  C.  7805. 

2.  Section  602.101(c)  is  amended  by 
adding  entries  in  numerical  order  to  the 
table  to  read  as  follows: 

§  602.101     0MB  control  numbers. 

***** 

(c)*   *   • 
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CFR  part  or  sectioH^  where 
identified  and  described 


Current 

0MB  control 

no. 


142-6     1545-1102 

1  42-8  1545-1102 

1.42-10  1545-1102 


.Margaret  Milner  RicharcfMn, 
Commissioner  of  Internal  Revenue. 

Approved;  January-  25,  1994. 
Samuel  Y.  Sessions, 

Acting  Assistant  Secretary  of  the  Treasury 
iFR  Doc  94-3515  Filed  3-2-94;  8:45  ami 

BILLING  CODE  4830-01-U 

26  CFR  Part  301 

[TD  8524] 

PIN  1545-A079 

Clarification  of  Period  During  Which 
Interest  Is  Allowed  With  Respect  to 
Certain  Overpayments 

agency:  Internal  Revenue  Service  (IRS), 

Treasury'. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  amends 
i)  301.661 1-1  on  Procedure  and 
.Administration.  The  amendments 
clarify  the  period  during  which  interest 
IS  allowed  on  overpayments  credited 
against  a  taxpayer's  liability  for  interest 
and  certain  additions  to  the  tax.  The 
amendments  are  necessary  as  a  result  of 
changes  to  the  law  made  by  the  Tax 
Hquity  and  Fiscal  Responsibility  Act  of 
1982  and  the  Deficit  Reduction  Act  of 
1984.  The  amendments  affect  all 
taxpayers  that  have  overpayments 
( redited  against  underpayments. 

DATES:  These  regulations  are  effective 
March  3.  1994.  These  regulations  are 
c-.pplicable  for  credits  made  on  or  after 
.August  25,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Boone  of  the  Office  of  Assistant 
Chief  C^ounsel  (Income  Tax  & 
.Accountmg),  Internal  Revenue  Service, 
nil  Constitution  Avenue  N\V.. 
Washington,  DC  20224  (Attention: 
(:C:iT&A:Br06)  or  telephone  202-622- 
4960  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  the 
n^gulations  on  Procedure  and 
.Administration  (26  CFR  part  301 )  under 
st'ction  661 1  of  the  Internal  Revenue 
f  iode  (Code)  to  clarify  the  period  during 
uhii:h  interest  is  allowed  on 


overpayments  that  are  credited  against  a 
taxpayer's  liability  for  interest  and 
certain  additions  to  the  tax.  These 
amendments  conform  the  regulations  to 
section  344  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(Pub.  L.  97-248,  96  Stat.  635).  and 
section  158  of  the  Deficit  Reduction  Act 
of  1984  (DEFRA)  (Pub.  L.  98-369,  98 
Stat.  696). 

On  August  25,  1992,  the  IRS 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (57  FR 
38457).  The  IRS  did  not  receive  any 
comment  letters  in  response  to  that 
notice  nor  was  a  public  hearing 
requested.  The  proposed  regulations  are 
adopted  in  this  Treasury  decision. 

Explanation  of  Provisions 

Interest  on  Ch-erpaywents  That  Are 
Credited  Against  Interest  on 
Un  derpaym  ents 

Section  6611(a)  of  the  Code  provides 
that  interest  shall  be  allowed  and  paid 
on  any  overpayment  in  respect  of  any 
internal  revenue  tax  at  the  overpayment 
rate  established  under  section  6621. 
Under  section  6402(a),  the  Secretary- 
may  credit  any  overpayment  (including 
any  interest  allowed  thereon)  against 
any  liability  imposed  under  the  Code  on 
the  taxpayer.  Under  section  6611(b)(1). 
interest  is  allowed  on  an  overpayment 
that  is  so  credited  from  the  date  of  the 
overpayment  to  the  due  date  of  the 
taxpayer's  liability  against  which  the 
overpayment  is  credited.  For  purposes 
of  this  interest  computation,  specific 
due  dates  are  provided  in  §  301.6611- 
1(h). 

Generally,  section  6601  (f^  provides 
that  once  an  overpayment  is  credited  to 
satisfy  a  taxpayer's  liability,  interest  no 
longer  accrues  on  that  liability.  Section 
344  of  TEFRA  added  section  6622  of  the 
Code,  which  requires  interest  imposed 
by  the  Code  to  be  compoimded  daily. 
The  effect  of  section  6601(f)  on  the 
compounding  requirement  of  section 
6622  is  that  once  an  overpayment  is 
credited  to  satisfy  the  taxpayer's 
liability  for  interest,  that  credit  cuts  off 
any  further  compounding  of  that 
interest  (i.e..  interest  no  longer  accmes 
on  the  taxpayer's  interest  liability 
against  which  the  credit  has  been 
made). 

Similarly,  it  is  appropriate  that  no 
interest  liability  to  the  taxpayer  accrues 
on  the  overpayment  once  the 
overpayment  is  credited  to  satisfy  the 
taxpayer's  liability  for  interest.  Thus, 
§  301.661  l-l(h)(2)(v)  IS  amended  to 
clarify  that  interest  does  not  continue  to 
accrue  on  any  portion  of  an 
overpayment  that  is  credited  against  the 
taxpayer's  liability  for  interest. 


Interest  on  Ch-erpaywents  That  Are 
Credited  Against  Certain  Additions  to 
the  Tax 

Prior  to  DEFRA.  interest  only  accrued 
on  additions  to  the  tax  from  the  date  of 
notice  and  demand,  and  then  only  if  not 
paid  within  10  days  from  the  date  of 
notice  and  demand.  In  section  158  of 
DEFRA.  Congress  added  section 
6601(e)(2)(B)  to  the  Code,  which 
requires  taxpayers  to  pay  interest  on 
certain  additions  to  tax  from  the  due 
date  of  the  relevant  return  (including 
any  extensions)  until  the  addition  to  the 
tax  is  paid.  The  number  of  additions  to 
the  tax  that  bear  interest  from  the  due 
date  of  the  return  was  increased  by 
Congress  in  1988  and  again  in  1989. 
Thus.  §  301.6611-l(h)(2)(vi)  is  amended 
to  clarify  that  no  interest  is  allowed  on 
any  portion  of  an  overpayment  that  is 
credited  against  certain  additions  to  the 
tax  for  any  period  after  the  due  date  of 
the  return  (including  extensions)  to 
which  the  addition  to  the  tax  relates. 

Prior  Regulations  Obsolete 

These  regulations  are  effective  for 
credits  made  on  or  after  August  25, 
1992.  It  should  be  noted  that,  since  the 
enactment  of  section  6622  of  the  Code 
in  TEFR.A.  the  IRS  has  treated 
§301.6611-l(h)(2)(v)  of  the  prior 
regulations  as  obsolete.  Likeunse,  the 
Service  has  treated  §301. 6611- 
l(h)(2)(vi)  of  the  prior  regulations  as 
obsolete  with  respect  to  certain 
additions  to  the  tax  since  the  enactment 
of  section  6601(e)(2l(B)  in  DEFRA. 
Thus,  the  IRS  has  computed  and  is  : 

currently  computing  interest  in  a  \ 

fashion  consistent  w-ith  these  j 

amendments  i 

Effect  on  Other  Documents 

On  October  9.  1984.  the  IRS  published 
in  the  Federal  Register  (49  FR  39566 
[LR- 280-82,  19.34-2  C.B.  860]) 
proposed  amendments  to  §  301.661 1-1 
and  ^3t)l  6601-1  on  Procedure  and 
Administration  The  proposed 
amendments  revised  ^  301  6611-1  to 
reflect  section  346  of  TEFRA  and 
section  714(n)  of  DEFRA.  eliminated 
certain  deadwood  provisions,  and 
reorganized  t}  301  6611-1.  The  proposed 
amendments  did  not.  however,  include 
revisions  tn  take  into  account  section 
344  of  TEFRA  i-r  section  158  of  DEFRA 
because  those  sections  '.'xire  beyond  the 
scope  of  that  regulation  project.  The 
proposed  amendments  have  not  been 
adopted  as  final  regulations.  If  the 
proposed  amendments  are  adopted  as 
final  regulations,  their  rules  (and,  to  the 
extent  necessary,  their  effective  dates) 
will  be  modified  to  be  consistent  with 
these  regulations. 
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Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12fl66.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(h)  of 
the  Administrative  Procedure  Act  (5 
use.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  .'egulations.  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f]  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

DraRing  Information 

The  principal  author  of  these 
regulations  is  Forest  Boone  of  the  Office 
of  .Assistant  Qiief  Counsel  (Income  Tax 
&  .Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  particifjated  in  their 
(levelopnieni. 

List  of  Subjects  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  ta.xes.  Gift  taxes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  ,\mendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 

follows: 

Authority:  26  U.S  C.  7805  *   *   * 

Par.  2.  Section  301  6611-1  is 
amended  by: 

a.  Revising  paragraphs  (h)(2)(v)  and 
(h)(2)fvi)  as  set  forth  below. 

b.  .Adding  paragraph  (k)  to  read  as  set 
forth  below 

§  301 .661 1  -1     Interest  on  overpayments. 

•  »  a  •  • 

(h)-   •   • 
,2).    .    . 

(v)  Interest.  In  the  case  of  a  credit 
against  interest  that  accrues  for  anv 
period  ending  prior  to  January  1,  1983, 
the  due  date  is  the  earlier  of  the  date  of 
assessment  of  such  interest  or  December 
31.  1982.  In  the  case  of  a  credit  against 
interest  that  accrues  for  anv  period 
beginning  on  or  after  December  31. 
1982,  such  mterest  is  due  as  it 
ecunomically  accrues  on  a  dailv  basis, 
rather  than  when  it  is  assessed. 


(vi)  Additional  amount,  addition  to 
the  tax,  or  assessable  penalty.  In  the 
case  of  a  credit  against  an  additional 
amount,  addition  to  the  tax,  or 
assessable  penalty,  the  due  date  is  the 
earlier  of  the  date  of  assessment  or  the 
date  from  which  such  amount  would 
bear  interest  if  not  satisfied  by  payment 
or  credit. 
*        *        *        *        • 

(\)  Effective  date.  Paragraphs  (h)(2)(v) 
and  (h)(2)(vi)  of  this  section  are  effective 
for  credits  made  on  or  after  August  25, 
1992. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  February  3,  1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc  94-4780  Filed  3-2-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATKJN 
Coast  Guard 
-^3  CFR  Part  117 

[CGD13-93-028] 

Drawbridge  Operation  Regulations; 
Lake  Washington,  WA 

AGENCY:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  reinstating 
the  temporary  regulations  governing  the 
operation  of  the  Evergreen  Point  Bridge 
(State  Route  520)  across  Lake 
Washington  between  Seattle  and 
Bellevue,  Washington.  This  rule  will  be 
in  effect  through  June  30. 1994.  The 
amended  regulations  will  provide  for 
the  reasonable  needs  of  navigation  and 
allow  the  bridge  owTier  to  provide 
openings  only  during  periods  of 
reduced  vehicular  traffic  if  12  hours 
notice  is  furnished.  The  purpose  of  this 
measure  is  to  avoid  risking  failure  of  the 
drawspan  in  the  open  position  during 
commuter  hours  as  has  previously 
occurred.  The  hours  of  limited 
operation  insure  sufficient  time  for  the 
owner  to  restore  the  retractable  span  to 
the  closed  position  before  road  traffic 
becomes  heavy.  During  the  period  that 
this  rule  is  in  effect  malfunctions  of  the 
draw  mechanism  will  be  analyzed  and 
repaired. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  .-Xpnl  4,  1994  This 
temporary  final  rule  is  effective  through 
|une  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell.  Chief,  Plans  and 
Programs  Section.  Aids  to  Navigation 


and  Waterways  Management  Branch, 
(206)  220-7270). 

SUPPt-EMENTARY  INFORMATKDN: 

Drafting  Information 

The  drafters  of  these  regulations  are 
Austin  Pratt,  project  officer,  and 
Lieutenant  Laticia  J.  Argenti,  project 
attorney. 

Regulatory  History 

This  same  regulation  was  put  into 
effect  on  September  21,  1992.  It  has 
since  expired.  On  November  2,  1993, 
the  Coast  Guard  published  a  proposed 
rule  (58  FR  5851 8)  to  consider  the 
reinstatement  of  the  temporary 
regulations.  The  Commander, 
Thirteenth  Coast  Guard  District,  also 
published  a  public  notice  on  November 
19,  1993.  Both  articles  solicited 
comments  from  interested  parties  until 
December  17,  1993.  No  objections  to  the 
temporary  regulations  were  received.  A 
public  hearing  was  not  requested  and 
was  not  held. 

Background  and  Pixrpose 

The  temporary  regulations  allow  the 
bridge  ovkTier  to  limit  openings  for  the 
passage  of  vessels  to  late  at  night.  These 
restricted  hours  of  operation  enable  the 
owner  to  restore  the  bridge  to  the  closed 
position  in  the  event  of  a  malfunction 
prior  to  the  daylight  hours  of  heavy 
conunuter  traffic.  Openings  during  the 
day  are  excluded.  \Vith  12  hours  notice, 
the  bridge  will  be  opened  from  11  p.m. 
to  2  a.m.  Sunday  night  through  Friday 
morning  and  from  11  p.m  to  5  a.m. 
Friday  night  through  Sunday  morning. 
The  hours  for  opening  on  weeknights 
are  more  restricted  to  give  greater  time 
to  restore  the  drawspan  in  the  event  of 
a  failure  prior  to  the  start  of  heavy 
commuter  traffic. 

Discussions  of  Comments  and  Changes 

No  comments  were  received  in 
opposition  to  the  proposed  rulemaking. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not 
considered  a  significant  regulatory     • 
action  under  Executive  Order  12866  and 
is  not  significant  under  the  Department 
of  Transportation  Regulator,  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979).  The  Coast  Guard  expects  the 
economic  impacts  of  this  rule  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary.  We  base  our  decision  on 
the  light  and  infrequent  commercial 
traffic  on  the  subject  waterways  during 
the  hours  affected  by  this  rule. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  use  eoi.etseq)  the  U.S.  Coast 
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Guard  must  consider  whether  rules  will 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
tliat  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act.  Because  this 
final  ruli!  imposes  no  new  requirements 
on  small  businesses  and  will  result  in 
partial  relief  from  a  regulaton,'  burden 
on  the  owner  or  operator  of  these 
bridges,  the  Coast  Guard  does  not  e.xpect 
this  rule  to  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  oflnformation 

This  rulemaking  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
use.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B. 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  1 17  of 
title  33,  Code  of  Federal  Regulations  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  499,  49  CFR  1.46:  33 

CFR  1  05- 1(g) 

2.  Section  117.1049  is  temporarily 
suspending  amended  by  paragraph  (d| 
and  revising  paragraphs  (a)  and  (c)  to 
read  as  follows. 

Note:  This  is  a  temporary  amendment  and 
will  not  appear  in  the  Code  of  Federal 
Regulations. 


§  11 7. 1 049    Lake  Washington. 

•  •         *         •         • 

(a)  The  draw  shall  open  on  signal  for 
the  passage  of  vessels  from  11  p.m.  to 
2  a.m.  Sunday  night  through  Friday 
morning  and  from  11  p.m.  to  5  a.m. 
Friday  night  through  Sunday  morning  if 
at  least  12  hours  notice  is  given.  At  all 
other  times  the  draw  need  not  open. 

*  *        «        •        • 

(c)  All  non-self-propelled  vessels, 
rafts,  and  other  watercraft  navigating 
this  waterway  which  require  an  opening 
of  the  draw  shall  be  towed  by  a  suitable 
self-propelled  vessel  while  passing 
through  the  draw. 

Dated:  February  8, 1994. 
J.W.  Lockwood. 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

13th  Coast  Guard  District. 

[FR  Doc.  94-4763  Filed  3-2-94;  8:45  ami 
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33  CFR  Part  165 

[COTP  Miami  94-008] 

Safety  Zone  Regulations;  North  Miami 
Beach,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Intracoastal  Waterway  at  Bakers 
Haulover  Inlet  Florida.  This  safety  zone 
is  needed  to  protect  vessels  from  a 
safety  hazard  associated  with  severe 
shoaling  in  the  channel  between 
Biscayne  Bay  daybeacon  6  (light  list 
number  41185)  and  Biscavne  Bay  light 
9  (light  list  number  41210).  Entry  into 
this  safety  zone  by  tugs  towing  or 
pushing  barges  with  drafts  exceeding 
four  feet,  beams  exceeding  16  feet,  and 
all  barges  carrying  oil,  or  hazardous 
material  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port.  Miami. 
Florida  or  his  designated  representative. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  Januar>'  28.  1994  at 
1  p.m.  and  terminates  at  7  p.m.  on  April 
11.  1994.  unless  sooner  terminated  by 
the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Boatswains  Mate  Robert  F 
Chason.  Port  Operations  Department, 
usee  Marine  Safety  Office  Miami, 
Claude  Pepper  Federal  Building,  5th 
Floor,  51  SW.  First  Avenue.  Miami, 
Florida  33130-1608,  (305)  536-5693 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U  S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 


less  than  30  days  after  Federal  Register 
publication.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  public  safety  interests  since 
immediate  action  is  needed  to  prevent 
potential  damage  to  the  public. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Chief  Boatswains  Mate  Robert  F. 
Chason.  Project  Officer  for  the  Captain 
of  the  Port.  Miami.  Florida,  and 
Lieutenant  J.  Losego.  Project  Attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulations 

This  safety  zone  is  needed  to  protect 
vessels  from  a  safety  hazard  associated 
with  severe  shoaling  in  the  channel 
between  Biscayne  Bay  daybeacon  6. 
(fight  list  number  41185)  and  Biscayne 
Bay  light  9  (light  list  number  41210). 
There  have  been  several  recent  tug  and 
barge  groundings  caused  by  the  current 
channel  conditions,  and  the  potential 
for  a  severe  marine  casuahy  is  great  if 
unrestricted  commercial  vessel  traffic  is 
allowed  to  continue.  This  area  of  the 
channel  is  scheduled  to  be  dredged  to 
its  published  depth  between  February  7, 
1994  and  April  11.  1994.  Until  the 
channel  is  dredged,  entry  into  this 
safety  zone  by  tugs  towing  or  pushing 
barges  with  drafts  exceeding  four  feet, 
beams  exceeding  16  feet,  and  all  barges 
carrying  oil.  or  hazardous  material  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Miami,  Florida  or 
his  designated  representative. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B. 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Economic  ,\ssessment  and  Certification 

This  proposal  is  not  considered  a 
significant  regulatory'  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  Februar>'  26. 
1979).  The  economic  impact  of  this 
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proposal  is  expected  to  be  so  minimaJ 
that  a  full  regulatory  evaluation  is 
unnecessary.  The  safety  zone  will  only 
be  in  effect  5  hours  of  one  day.  February 
11.  1994. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sub^ts  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Secimty  measures, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  16.5  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-tAMENDED] 

1.  The  aulhonty  citation  for  part  165 
continues  to  read  as  follows: 

.Authority:  33  l'  S  C  1231;  50  U.S.C.  191; 
49  CFR  1  46  and  33  CFR  1.05-l(gJ.  6.04-1, 
6  04-«  ar.d  160.5 

2  A  new  §  165.T07-C08  is  added  to 
read  as  follows: 

§  165.T07-008    Safety  Zone;  Intra  Coastal 
Waterway,  Bakers  Haulover  Inlet  Florida. 

(a)  Locations.  The  following  area  is  a 
safety  zone;  The  waters  of  the 
Intracoastal  Waterway  (Statute  Mile 
1080)  at  Bakers  Haulover  Inlet  Florida 
(chart  11467),  between  Biscayne  Bay 
Daybeacon  6,  (Ught  hst  number  41185) 
and  Biscayne  Bay  light  9  (light  list 
number  41210). 

(b)  Effective  date.  This  section 
becomes  effective  on  January  28, 1994  at 
1  p.m.  and  terminates  at  7  p.m.  April  11, 
1994.  unless  sooner  terminated  by  the 
Captain  of  the  Fort. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  33  CFR  165.23 
of  this  part,  entry  into  this  safety  zone 
by  tugs  towing  or  pushing  barges  with 
drafts  exceeding  four  feet,  beams 
exceeding  16  feet,  £md  all  barges 
carrying  oil,  or  hazardous  material  is 
prohibited  unless  autjiorized  by  the 
Cap'ain  of  the  Port.  Miami,  Florida  or 
his  designated  representative. 

Dated:  January  28.  1904. 
L.A.  Doyle, 

Captain,  United  Statrs  Coast  Guard,  Captain 
of  the  Port,  Miami. 

[PR  Doc  94-4782  FUed  3-2-94;  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN31-1-6283;  FRL-4842-e] 

Approval  and  Promulgation  of 
implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Technical  amendment. 

SUMMARY;  This  document  contains 
corrections  to  a  final  rule  which  was 
published  on  April  8, 1981  relating  to 
approval  of  a  Miimesota  State 
Implementation  Plem  (SD?)  revision 
consisting  of  a  sidfur  dioxide  control 
plan  and  emission  Umitalions  contained 
in  revised  operating  permits  for  the 
Rochester  and  Twin  Cities 
nonattainment  area.  This  technical 
amendment  corrects  an  error  of 
codification  in  the  CFR  and  prevents 
further  confusion  in  citing  the 
Minnesota  SIP  revision. 

EFFECTIVE  DATE:  This  action  vrfll  be 
effective  on  March  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  J.  Greene  at  (312)  886-6088. 

SUPP1.EMENTARY  INFORMATKDN:  On  April 
8,  1981.  (46  FR  20996),  the  United 
States  Envirorunental  Protection  Agency 
(USEPA)  approved  a  Minnesota  State 
Implementation  Plan  (SIP)  revision 
consisting  of  a  stdfur  dioxide  control 
plan  and  emission  limitations  contained 
in  revised  operating  permits  for  the 
Rochester  and  Twin  Cities 
nonattainment  area.  USEPA  erroneously 
codified  its  approval  at  40  CFR 
52.1220(c)(16).  Paragraph  (c)(16)  had 
already  been  utihzed  to  codify  USEPA 's 
March  4, 1981  (46  FR  15133)  approval 
of  a  revision  to  provide  for  modification 
of  the  Minnesota  air  quality  surveillance 
network. 

This  revision  is  related  to  items 
incorporated  by  reference  into  the 
Minnesota  State  Implementation  Plan 
which  is  designated  as  40  CFR  52.1220, 
Identification  of  plan,  subpart  Y — 
Mitmesota. 

Need  for  Correction 

DupUcate  paragraphs  52.1220(c)(16] 
make  citations  to  these  paragraphs 
confusing  and  unclear.  For  this  reason, 
USEPA  is  pubhshing  this  technical 
amendment  to  avoid  further  confusion. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  air 
pollution  control,  Incorporation  by 
reference.  Sulfur  oxides. 


Dated:  February  14,  1994. 
D<ivid  A.  Allrich, 
Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S  C  7401-7671q. 

Subpart  Y— Minnesota 

2.  Section  52.1220  is  amended  by 
redesignating  the  second  paragraph 
(c)(16)  as  paragraph  (c)(17). 

(FR  Doc.  94-4374  Filed  3-2-94;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804, 1853,  and  1870 

Contractor  Pertormance  Summary 
(CPS)  Guidance 

agency:  OfTice  of  Proairemont, 
Procurement  Policy  Division,  NASA. 

ACTION:  Final  Rule. 

SUMMARY:  This  rule  removes  NASA 
guidance  on  Contractor  Performance 
Summary  (CPS).  NASA  has  determined 
that  such  guidance  is  an  unnecessary' 
burden  on  government  contracting 
personnel. 

EFFECTIVE  DATE:  March  31, 1994. 

FOR  FURTHER  INFORMATION:  Dave  Beck, 

(202) 358-0482. 

SUPR.EMENTARY  INFORMATION:  NASA 
guidance  on  Contractor  Performance 
Summary  (CPS)  was  adopted  in  57  FR 
3137.  01/28/92,  and  amended  in  57  FR 
60737,  12/22/92.  This  rule  removes  CPS 
guidance  because  the  guidance  is 
burdensome.  This  rule  makes  no  change 
to  the  guidance  on  evaluating  proposal 
risk  which  was  also  added  by  57  FR 
3137,  01/28/92,  to  Subpart  1870.3. 
Appendix  I,  to  1870.303  in  Chapter  3, 
section  301,  Mission  Suitability, 
paragraph  1.  Evaluation  Subfactors.  as 
subparagraph  f. 

Impact 

NASA  certifies  that  this  reguladon 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq.).  The  regulation 
imposes  no  new  burdens  on  the  pubhc 
under  the  Paperwork  Reduction  Act,  as 
implemented  at  5  CFR  part  1320. 
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List  of  Subjects  in  48  CFR  Parts  1804, 
1853,  andl  870 

Government  procurement.  ' 

Tom  Luedtiie, 

Acting  Deputy  Associate  Administratot  for 
Pincurement. 

1.  The  authority  citation  for  48  CFR 
parts  1804. 1853  and  1870  continues  to 
read  as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

2.  In  part  1804,  sections  1804.677  and 
1804.677-1  through  1804.677-6  are 
removed. 

PART  1853— FORMS 

1853.204-70    [Amended} 

3.  In  subpart  1853.2,  §  1853.204-70, 
the  section  heading  is  amended  by 
removing  "1651,"  and  paragraph  (o)  is 
removed. 

PART  1870— NASA  SUPPLEMEffTARY 
REGULATIONS 

Appendix  I  to  1870  303    [.Amendedl 

4.  Subpart  1870.3,  Appendix  I,  to 
§  1870.303  is  amended  as  set  forth 
below: 

hi  Chapter  3,  section  303,  Felcvant 
Experience  and  Past  Performance,  is 
amended  by  removing  paragraph  1.  and 
renumbering  paragraphs  2.  through  7.  as 
paragraphs  1.  through  6.,  respectively. 

|FR  Doc  94-4770  Filed  3-2-94;  8;45  ami 

BJLLINQ  CODE  7S10-01-P 


48  CFR  Parts  1807, 1834, 1852,  and 
1870 

Changes  to  NASA  FAR  Supplement 
Strea.Ti.ining  the  Major  System 
Acquisition  Process  by  Eliminating  the 
Requirement  tor  a  Formal  Solicitation 
Between  Each  Phase  of  the 
Procurement 

AGENCY:  Office  of  Procurement. 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  notice  amends  the  NASA 
FAR  Supplement  to  provide  for 
selection/down-selection  between 
phases  of  a  Major  System  Acquisition 
utilizing  a  stre.amlined  approach  that 
eliminates  the  previous  N.ASA 
requirement  to  provide  a  now,  formal 
solicitation  for  each  phase  of  the 
acquisition. 

EFFECTIVE  DATE:  March  31.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 


Tom  OToole,  NASA  Headquarters, 
Office  of  Procurement,  Procurement 
Pohcy  Division  (Code  HP),  Wa.shington, 
DC  20546.  Telephone:  (202)  353-0478. 

SUPPt.EMENTARY  INFCRMATtON: 

BacKground 

On  November  4,  1993.  an  interim  rule 
to  amend  the  NASA  FAR  Supplement  to 
streamline  the  major  system  acquisition 
process  was  published  in  the  Federal 
Register  fur  comment  (58  FR  58791- 
58798).  In  addition  to  pointing  out 
errata  and  inconsistencies  that  are 
corrected  in  the  final  rule,  the  public 
comments  on  the  interim  rule  addressed 
several  substantive  issues  and  suggested 
NASA  consider  revising  its  policy  to 
address  them. 

The  first  of  these  issues  is  that  the 
NASA  interim  rule,  by  prohibiting  the 
establishment  of  contractual 
requirements  for  subsequent  phase 
proposals,  may  not  provide  a 
mechanism  to  ensure  that  the 
contractors  in  the  initial  phase  of  the 
procurement  complete  their  efforts  and 
submit  proposals  for  the  subsequent 
phase  in  a  timely  and  rr-sponsive 
manner.  The  comment  suggests  that, 
absent  the  appropnale  leverage, 
contractors  could  "game"  the  system  to 
gain  a  competitive  advantage  in  the 
down-selection  by  delaying  proposal 
submission  until  their  designs  matured. 
The  comment  recommends  that  NASA 
revise  its  interim  rule  to  ensure  the 
integrity  of  the  process  in  this  area. 

Although  the  comment  correctly  cites 
the  NASA  prohibition  against 
establishing  a  contract  requirement  for 
subsequent  phase  proposals,  it 
apparently  misunderstands  the  NASA 
policy  relative  to  requesting  these 
proposals  and  ensuring  their  timely 
submittal.  As  staled  in  tlje  interim  rule, 
NASA  will  request  proposals  for  the 
subsequent  phase  of  the  procurernent 
from  the  preceding  phase  contractors 
(and  any  outside  source  that  wishes  to 
submit  one)  at  a  defined  point  diuing 
initial  phase  performance.  This  request 
will  advise  offerors  that  proposals  will 
be  required  by  a  date  certain  and  that 
FAR  52.215-10,  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals,  applies.  This  clause  states 
that  any  proposal  received  after  the 
required  submission  date  will  not  be 
considered  unless  one  of  the  specified 
exceptions  applies.  Consequently,  if  an 
initial  phase  contractor  does  not  submit 
a  proposal  by  the  due  dale  and  one  of 
the  exceptions  in  FAR  52.215-10  does 
not  apply,  they  forfeit  the  opportunity  to 
continue  in  the  competition,  and  the 
procurement  will  proceed  without 
them  NASA  believes  that  this 


procedure  best  sxiits  our  goals.  We  are 
not  interested  in  requirmg  a  contractor 
to  submit  a  proposal  if  that  offeror 
believes  its  design  approach  is  not 
competitive.  To  do  so  would  be  to  force 
a  contractor  to  expend  its  resources  in 
pursuit  of  a  contract  it  has  no  reasonable 
expectation  of  winning,  and  the 
resultant  "competition"  could  fairly  be 
labeled  a  sham.  Moreover,  we  expect 
contractors  in  progressive  competition 
procurements  to  be  committed  to 
satisfying  our  requirements,  and  to  work 
dihgentiy  toward  providing,  at  the  times 
specified,  the  products  required  for  the 
Government's  dowTi-selection  decisions. 
It  is  not  in  their  interests  to  do 
otherwise.  The  hypothetical  instance 
described  in  the  pubhc  comment  of  a 
contractor  attempting  to  "game"  the 
system  is  effectively  precluded  bv  the 
proposal  request  procedures  described 
above  that  would  eliminate  them  from 
consideration  for  subsequent  phase 
awards.  No  revision  to  our  policy  is 
necessary  in  this  area. 

A  second  pubhc  comment  requested 
clarification  of  the  interim  rule  to 
address  the  issue  of  proposals  submitted 
for  subsequent  phases  bv  sources  other 
than  the  preceding  phase  contractors 
and  how  they  would  be  treated.  By  way 
of  example,  the  comment  questioned 
whether  such  outside  offerors  have  the 
right  to  protest  and  debriefing. 

NASA's  progressive  competitions  are 
full  and  open  competitions  throughout 
the  process.  All  proposals  received, 
whether  from  preceding  phase 
contractors  or  from  outside  sources,  are 
considered  to  be  solicited  and  are  given 
full,  unbiased  evaluation  under  NASA 
SEB  procedures.  Since  outside  offerors 
enjoy  the  same  standing  as  the 
preceding  phase  contractors,  they  have 
the  full  rights  of  any  offeror  on  a  NASA 
prociu-ement,  including  protest  and 
debriefing.  To  accord  a  diminished  set 
of  rights  to  outside  offerors  would 
compromise  both  the  commitment  to 
full  and  open  competition  and  the 
agency's  source  selection  process.  Even- 
handed  treatment  of  all  offerors  is 
inherent  in  both  our  SEB  procedures 
and  the  progressive  competition  policy, 
and  no  revision  to  our  policy  is 
necessary  to  address  llie  public 
comment. 

A  third  public  comment  requested 
further  definition  of  the  proposal 
preparation  information  that  will  be 
provided  to  offerors  who  are  not 
preceding  phase  contractors. 

The  NASA  interim  rule  specifies  that 
such  information  includes  the 
"previously  issued  solicitation;  the 
preceding  phase  contracts;  the 
preceding  phase  system  performance 
and  design  requirements;  all  proposal 
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preparation  instructions;  and  evaluation 
factors,  subfactors  and  elements". 
NASA  considers  this  hst  to  be 
adequately  inclusive  for  a  policy  that 
must  address  a  wide  range  of  programs. 
Individual  programs  will  have  unique 
information  that  will  be  provided  to 
outside  offerors,  but  the.'ie  requirements 
cannot  be  anticipated  at  this  time.  No 
revision  to  our  policy  is  necessary  in 
this  area. 

The  last  substantive  public  comment 
recommended  clarification  of  the 
procedure  in  1834  005-l(d)(7)  by  which 
subsequent  phase  offerors  other  than 
initial  phase  contractors  are  eliminated 
from  the  competition  if  their  proposals 
do  not  demonstrate  a  design  maturity 
equivalent  to  that  of  the  preceding 
phase  contracts.  The  comment 
suggested  that  this  process  be  explicitly 
linked  to  the  competitive  range  standard 
in  FAR  15.609rb). 

Elimination  of  an  offeror  is 
technically  a  competitive  range 
determination.  Accordinglv,  we  believe 
that  exphcit  linkage  of  1834.005-1  (d)(7) 
and  FAR  15.609(b)  is  unnecessary. 
Furthermore.  NASA  source  selection 
procedures  in  1815.613-71(b)  already 
discuss  elimination  of  offerors  with 
more  precision  than  a  cross  reference  to 
the  FAR  would  provide.  Under  these 
procedures,  offerors  may  be  eliminated 
at  several  points  during  the  selection 
process,  the  first  of  which  is  through  an 
initial  identification  of  unacceptable 
proposals.  This  process  occurs  during 
initial  review,  before  the  proposal  is 
formally  scored  or  evaluated  against  the 
evaluation  factors.  At  this  time,  if  a 
proposal's  deficiencies  are  clearly  of 
such  a  magnitude  that  it  warrants 
discontinuance  of  the  evaluation,  NASA 
eliminates  that  proposals  from  further 
consideration.  The  procedures  of 
1834  005-l(d)(7)  cited  in  the  public 
comment  relate  to  this  process.  For 
those  proposals  still  under 
consideration.  NAS.\  performs  a  full 
evaluation  against  the  evaluation  factors 
and  makes  a  competitive  range 
determination  based  on  that  evaluation. 
These  long-standing  procedures  provide 
a  clear  description  of  the  NASA 
evaluation  process.  Adoption  of  the 
public  comment  recommendation 
would  only  cloud  this  description,  and 
no  change  is  made  to  the  interim  rule  in 
this  area. 

NASA  is  adopting  as  a  final  rule  the 
text  sci  out  in  the  interim  rule  with 
minor  changes  that  have  no  significant 
effect  on  the  substance  of  the  interim 
rule  First,  the  interim  rule  did  not 
specify  dates  for  the  two  clauses  added 
to  the  NASA  FAR  Supplement. 
1852  234-'0  and  1852.234-71.  These 
clauses  are  dated  November  1993  in  this 


final  rule.  Second,  the  interim  rule 
included  a  number  of  references  to 
NASA  Management  Instruction  (NMI) 
7102.4.  "Management  of  Major  System 
Programs  and  Projects."  Several  of  these 
references  should  also  have  cited  the 
NMI's  companion  NASA  Handbook 
(NHB)  7120.5,  "Management  of  Major 
System  Programs  and  Projects 
Handbook".  These  NHB  references  are 
included  in  this  final  rule.  Third,  a 
number  of  editorial  changes  are  made  to 
correct  errata  and  inconsistencies  in  the 
pubUshes  interim  rule. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U  S.C.  et  seq.).  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1807, 
1834,  1852,  and  1870 

Government  procurement. 
Deidre  A.  Lee. 

Associate  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
parts  1807,  1834,  1852.  and  1870 
continues  to  read  as  follows: 

Authorit>-:  42  U.S.C.  2473(c)(1). 
PART  1807— ACQUISITION  PLANNING 

2.  Section  2807.170-1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

1607.170-1     Procurement  plans  requiring 
approval  by  NASA  headquarters. 

(a)  *   '   *  Separate  authorization  must 
be  obtained  for  each  phase  in 
accordance  with  the  procedures  of 
NASA  Management  Instruction  (NMI) 
7120.4.  "Management  of  Major  System 
Programs  and  Projects."  and  NASA 
Handbook  (NHB)  7120.5,  "Management 
of  Major  System  Programs  and  Projects 
Handbook."' 


PART  1834— MAJOR  SYSTEM 
ACQUISITION 

3  Section  1834.000  is  amended  by 
revising  the  first  sentence  to  read  as 
follows; 

1834.000    Scope. 

NASA  s  implementation  of  0MB 
Circular  No.  A-109,  Major  Systems 
Acquisitions,  and  (FAR)  48  CFR  part  34 
is  contained  in  this  part,  subpart  18- 
70.5,  and  in  NASA  Management 
Instruction  (NMI)  7120  4.  "Management 
of  Major  System  Programs  and 


Projects,"  and  NASA  Handbook  (NHB) 

7120.5,  "Management  of  Major  System 

Programs  and  Projects  Handbook." 
*   *   * 

4.  In  section  1834.001,  paragraph  (b) 
is  amended  to  read  as  follows; 

1834.001     Definitions. 

»         •         *         •         » 

(b)  Major  system.  Any  system  that:  Is 
directed  at  and  critical  to  fulfilling  an 
agency  mission;  entails  the  allocation  of 
a  relatively  large  amount  of  resources;  or 
warrants  special  management  attention. 
Designation  of  a  system  as  "major"  is 
made  in  accordance  with  NMI  7120.4, 
"Management  of  Major  System 
Programs  and  Projects."  and  NHB 
7120.5.  "Management  of  Major  System 
Programs  and  Projects  Handbook." 
«        *        *        *        * 

5.  In  section  1834.005-1.  paragraph 
(a)  is  revised  to  read  as  follows: 

1334.005-1     Competition. 

(a)  In  procurements  subject  to  the 
provisions  of  OMB  Circular  No.  A-109 
and  NMI  7120.4  and  NHB  7120.5.  or 
other  similar  phased  procurements,  it  is 
NASA  policy  to  ensure  competition  in 
tiiB  selection  of  contractors  for  award  in 
each  phase  of  the  process  not  performed 
in-house. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.234-70  and  1852.234-71     [Amended] 

6.  In  sections  1852.234-70  and 
1852.234-71,  the  reference  "(Date)" 
after  the  clause  title  is  revised  to  read 
"(Novem.ber  1993)"  in  each  instance, 
and  in  section  1852.234-70.  the  word 
"in"  in  the  first  sentence  of  paragraph 
(c)  of  the  clause  is  revised  to  read  "on". 

PART  1870— NASA  SUPPLEMENTARY 
REGULATIONS 

7  In  section  1870.502.  the  first 
sentence  is  revised  to  read  as  follows: 

1870.502    Regulations. 

The  basic  regulations  governing  major 
system  acquisitions  are  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-109.  NASA  Management 
Instruction  (NMI)  7120.4  ("Management 
of  Major  System  Programs  and 
Projects")  and  NASA  Handbook  (NHB) 
7120.5  ("Management  of  Major  System 
Programs  and  Projects  Handbook"),  and 
NASA  FAR  Supplement  (NFS)  48  CFR 
1834.  •    •    * 

1870.503,  Appendix  I    [Amended] 

8  In  section  1870  503.  Appendix  i. 
section  2  is  amended  by  revising 
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paragraph  2.(b)  and  the  third  sentence  of    48  CFR  Part  1815 
paragraph  2.(d)  to  read  as  follows: 


Appendix  I  to  1870.503— NASA 
Procedures  for  Conducting  Major 
System  AcquisWons 


2.  Definitions 

•  •        *        *        • 

(b)  Major  system.  Any  system  that:  is 
directed  at  and  critical  to  fulfilling  an 
agency  mission;  entails  the  allocation  of 
a  relatively  large  amount  of  resources:  or 
warrants  special  management  attention. 
Designation  of  a  system  as  "major"  is 
made  in  accordance  with  NAS.A 
Management  Instruction  (NMI)  7120.4, 
"Management  of  Major  System 
Programs  and  Projects,"  and  N.*.SA 
Handbook  (NHB)  7120.5,  "Management 
of  Major  Sj-stem  Programs  and  Projects 
Handbook." 

*  •        *        «        * 

(d)  *   *   *  The  initial  phase  contracts 
are  awarded,  and  the  contractors  for 
subsequent  phases  are  expected  lo  be 
chosen  through  a  down-selection  from 
among  the  preceding  phas^  contratnors. 


9.  In  Section  1870.503,  Appendix  I, 
paragraph  3  is  amended  by  revising 
paragraph  3. (a),  first  sentence,  and 
paragraph  3.(b)  to  read  as  follows: 

3.  Phases  of  a  Major  System 

Acquisition 

(a)  As  described  in  NMI  7120.4  and 
NHB  7120.5,  there  are  five  phases  in  the 
life  cycle  of  a  major  system  acquisition, 
three  of  which  are  normally  included  in 
a  phased  procurement:  Phase  B, 
Definition;  Phase  C,  Design;  and  Phase 
D,  Development.  •   •   * 

(b)  For  a  detailed  description  of  the 
phases  of  a  major  system  acquisition 
and  their  interrelationships,  consult 
NHB  7120.5. 


10.  In  section  1870.503.  Appendix  I, 
paragraph  5  is  amended  by  revising  the 
last  sentence  of  paragraph  5  fb)  to  read 
as  follows: 

5.  Progressive  Competition  Synopsis 
Requirements 


(b)  *    *    *  Each  synopsis  must  be 
prepared  in  accordance  with  (F.AR)  48 
CFR  5  207  and  NFS  1834.0Q5-lld). 

*  *  •  *  • 
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Applicability  of  NASA  Formal  Source 
Evaluation  Board  (SEB)  Procedures 

AGENCY:  Office  of  Procurement, 
Procurement  Pohcy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACmON:  Final  rule. 

summary:  NASA  has  amended  the 
NASA  F.AR  Supplement  part  1815  to 
make  editorial  corrections  and 
administrative  changes  to  cianfy  when 
formal  SEB  procedures  are  to  be  used. 

EFFECTIVE  DATE:  March  31,  1994. 

FOR  FURTHER  fNFORMATJON  CONTACT:  Tom 
O'Toole,  NASA  Headquarters,  Office  of 
Procurement.  Procurement  Policy 
Division  (Code  HP).  Washington,  DC 
20546.  Telephone:  (202)  ?58-0478. 

SUPPLEMENTARY  INFORMATION: 
Background 

NASA  formal  SEB  procedures  apply 
to  all  competitive  negotiated 
procurements  of  S25  mUiion  or  more, 
except  for  specific  categories  of 
procurements  (e.g.,  N,\SA  Research 
Announcements)  that  require  their  own 
unique  prtxredures.  For  actions  under 
$25  million,  the  formal  procedures  are 
optional.  Existing  agency  regulations  on 
this  issue  are  not  dear,  and  the  NAS.\ 
FAR  Supplement  is  revised  to  clarify 
the  appUcability  of  formal  SEB 
procedures.  These  revisions  afftjct 
internal  procedures  only  and  have  no 
direct  impact  on  external  entities.  The 
revisions  are  issued  as  a  final  rule  to 
ensure  immediate  implementation. 

Availability  of  N.\SA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  irl  48  CFR, 
chapter  18,  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  N,\SA. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S  C.  et  seq  ]  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  lo  the  Paperwork 
Reduction  Act. 


List  of  Subjects  in  48  CFR  Part  1815 

Government  procurement. 

Tom  Luedtke. 

Acting  Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  part  1815  is 
amended  as  follows: 

1.  The  authonty  citation  for  48  CFR 
part  1815  continues  to  read  as  follows: 

Authonty:  42  U.S.C  2473(cKU 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

2  Section  1815.610  is  re\ised  to  read 

as  follows: 

1815.610    Wnrten  or  oral  discussion. 
(FAR)  48  CFR  15.610(c)(2)  is  not 
applicable  to  NASA  competitive 
negotiated  procurements.  The  hmited 
discussion  procedures  described  in 
(FAR)  48  CFR  15.613  and  48  CFR 
1815.613  shall  be  used  instead. 

3.  Section  1815.613-70  is  revised  to 
read  as  follows: 

1815.613-70    GerwraL 

The  source  selection  procedures  in 
(FAR)  48  CFR  15.610,  as  modified  bv 
(FAR)  48  CFR  15.613  and  48  CFR 
1815.613  to  limit  discussions  with 
offerors,  apply  to  all  NASA  competitive 
negotiated  procurements  except  those 
conducted  under  the  following 
procedures: 

(a)  Announcements  of  Opportunity 
(see  1870.103,  App  I). 

(b)  NASA  Research  Armouncements 
(see  1835.016-70  and  1870.203,  App.  I). 

(c)  The  Small  Business  Innovative 
Research  (SBIR)  program  and  the  Small 
Business  Technology  Transfer  (STTR) 
pilot  program  under  the  authority  of  the 
Small  Business  Act  (15  U.S.C.  638). 

(d)  Architect  and  Engineering  (A&E) 
services  (see  (FAR)  48  CFR  36.6  and  48 
CFR  1836.6). 

4.  In  section  1815.613-71,  paragraph 
(a)  is  revised  to  read  as  follows: 

1815.613-71     Evaluation  and  negotiation  of 
procurements  conducted  In  accordance 
with  source  evatoat>on  t>oard  (SEB) 
procedures. 

(a)  Applicability.  Unless  one  of  the 
exceptions  in  1815.613-70  (a)  through 
(d)  applies,  the  formal  SEB  procedures 
of  1870.303,  App  I,  shall  be  followed  in 
all  competitive  negotiated  procurements 
of  $25  million  or  more  (including  the 
value  of  multiple  awards,  options,  and 
later  phases  of  the  same  project).  The 
formal  SEB  procedures  may  be  used  m 
lesser  valued  procurements  at  the 
discretion  of  the  Procurement  Officer, 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  9311 00-4043;  I.D.  022894 A] 

Groundfish  of  ttie  Bering  Sea  and 
Aleutian  Isiands  Area 

AGENCY;  National  Marine  Fisheries 
St'n  :ce  (NNtFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.AA). 
rummerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fisher^'  for  aggregate  species  in  the  rock 
sole/'other  flatfish"  fiihery  category  by 
vessels  using  trawl  gear  in  Bycatch 
l.;:r.itation  Zone  1  (Zone  1)  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI)  This  action  is  necessary  to 
prevent  excx-eding  the  prohibited 
sppcios  bycdtch  allowance  of  red  king 
crab  to  the  trawl  rock  soW'other 
r.ittl.ih"  fishery  category  in  Zone  1. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (Alt).  February  28.  1994.  through 
12  nidnight.  .^.1 1  ,  ElerRmber  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
.•\ndrew  N  Smoker.  Fishery  Biologist. 
Fisheries  Management  Division.  NMFS. 
(907) 586-7228. 

SUPPt-EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
C'.roundfish  Fisher>'  of  the  Bering  Sea 
and  .Meutian  Islands  ,^rea  (FMP) 
prepared  by  the  North  Pacific  Fishery- 
Management  Council  under  authority  of 
the  Magnuson  Fishery-  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FNIP  at  50  CFR  parts 
620  and  675 

The  1994  prohibited  species  bycatch 
allowance  of  red  king  crab  in  Zone  1  for 
the  irawl  rock  sole/"'other  flatfish" 
fishery-  category-,  which  is  defined  at 
§675 '21fb)(l)(iii)(B)(2).  was  established 
as  110.000  crabs  by  the  final  1994  initial 
specifications  (59  FR  7656,  February  16. 
1994). 

The  Director.  Alaska  Region.  NMFS. 
has  determined,  in  accordance  with 
t»675  21(c)(l)(i).  that  the  prohibited 
species  bycatch  allowance  of  red  king 
crab  for  the  trawl  rock  sole/"other 
flatfish"  fishery  in  Zone  1  has  been 
reached  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  aggregate  species  in 
the  rock  sole/"other  flatfish"  fishery 
category  bv  vessels  using  trawl  gear  in 
Zone  1  of  the  BS.\I  from  12  noon.  .\.l  I.. 


February  28.  1994,  through  12  midnight. 
Alt..  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classirication 

This  action  is  taken  under  50  CFR 
675.20. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  at  seq. 

Dated:  February  28, 1994 
David  S.  Crestin 

Acting  Director.  Office  of  Fisheries 
Consen-ation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-4902  Filed  2-28-94:  2:49  pm] 

BlLUNG  CODE  3510-22-P 

50  CFR  Part  675 

[Docket  No.  931100^043;  I.D.  022394A] 

Groundtish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  .administration  (NOAA), 
Commerce 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  (BSAI)  management 
area.  This  action  is  necessary  to  prevent 
exceeding  the  pollock  total  allowable 
catch  (TAC)  for  the  offshore  component 
in  this  area 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (Alt),  March  1, 1994,  until  12 
midnight,  .\.\t...  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT; 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authonty  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  tlie  FMP  at  50 
CFR  parts  620  and  675 

In  accordance  with  §675. 20(a)(7)(ii), 
the  TAC  of  pollock  for  vessels  catching 


pollock  for  processing  by  the  offshore 
component  in  the  AI  was  established  by 
the  final  1994  initial  groundfish 
specifications  (59  FR  7656,  February  16. 
1994),  as  31,272  metric  tons  (mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  pollock  T.^C  for 
the  offshore  component  in  the  AI  soon 
will  be  reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  27,772  mt  after 
determining  that  3,500  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  AI. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  operators 
of  vessels  catching  pollock  for 
processing  by  the  offshore  component  in 
the  AI,  effective  from  12  noon  A.l.t.. 
March  1,  1994,  until  12  midnight,  A.l.t.. 
December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  under  §  675.20. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority;  16  U.S.C.  1801  et  seq. 
Dated:  February  25, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  o}  Fisheries 
Consen-ation  and  Management,  National 
Marine  Fisheries  Senice. 
|FR  Doc.  94-4839  Filed  2-28-94;  2:49  pm) 

BILUNQ  CODE  3S10-22-P 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  022594A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.A.^), 
Commerce. 
ACTION;  Closure. 

SUMMARY;  NMFS  is  closing  the  directed 
fishery  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  ^ea  (BSAI)  This 
action  is  necessary-  to  prevent  exceeding 
the  first  allowance  of  the  pollock  total 
allow-able  catch  (TAC)  for  the  inshore 
component  in  this  area. 
EFFECTIVE  DATE;  12  noon,  Alaska  local 
time  (Alt).  March  2,  1994,  until  12 
noon,  A.l.t.,  August  15,  1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishen,'  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §675,20(a)(7){ii), 
the  first  seasonal  allowance  of  pollock 


for  the  inshore  corr.ponent  m  the  BS 
was  established  by  the  final  1994  initial 
groundfish  specifications  (59  FR  7656, 
Febniary  16,  1994)  as  178.054  metric 
tons  (mt)- 

The  Director  of  the  .Alaska  Region, 
NMFS  (Regional  Director)  has 
determined  in  accordance  with 
§  675.20(a)(8),  that  the  first  allowance  of 
pollock  TAC  for  the  inshore  component 
in  the  BS  soon  will  be  reached. 
Therefore,  the  Regional  Director  has 
established  a  directed  fishing  allowance 
of  173.054  mt  with  consideration  that 
5,000  mt  will  be  taien  as  incidental 
catch  in  directed  fishing  for  other 
species  in  the  BS.  Consequentlv,  N'MFS 
is  prohibiting  directed  fishing  for 
pollock  by  vessels  catching  pollock  for 
processing  by  the  inshore  component  in 
the  BS,  effective  fi-om  12  noon,  Alt., 


March  2.  1994,  until  12  noon,  Alt., 
August  15,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

CJassification 

This  action  is  taken  under  S  6^5  20. 
List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  Febmary  28,  1994. 
David  S  Crestin, 

Acting  Diivctor,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Dor.  94-4H1R  Filed  2-28-94;  2;49  pml 
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Proposed  Rules 


Federal  Register 

Vol.  59,  No.  42 
Thursday.  March  3.  1994 


T^■i  section  ot  the  FEDERAL  REGISTER 
contai'^  rvo«>ces  to  tne  public  of  the  proposed 
issuance  of  mies  and  regoiations.  The 
puTOse  o(  these  nodces  ts  to  give  interested 
persons  an  oooortunity  to  participate  in  the 
rule  making  pnor  to  tfie  a;::ootion  of  the  final 
'j'es. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administ'-ation 

14CFRPart71 

[Airspace  Docket  No.  S3-AWA-14] 

Proposed  Establishment  of  Jet  Route 
J-512  and  Alteration  of  VOR  Federal 
Air>/ay  V-351 

AGENCY:  Federal  Aviation 

.■\dininistration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  let  Route  J-512  from  the 
K.lispell.  MT.  Ver>  High  Frequency 
Omnidirectional  Range/Distance 
MeasurinK  Equipment  (VOR/DME)  to 
Calgary,  AUierta,  Canada,  to  enhance 
tratfic  fiow  between  the  United  States 
and  Canada.  This  action  also  proposes 
to  jmend  VOR  Federal  Airway  V-351 
from.  Kahspell,  MT.  to  the  United 
States/Canadian  Border  to  reduce 
Ldr.troller  workload 
DATES:  Comments  must  be  received  on 
or  before  April  25.  1994, 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ANM-500.  Docket  No. 
ci^-A\VA-14,  Federal  Aviation 
Administration.  1601  Lind  Avenue. 
SW  .  Renton.  W'A  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue.  SW.,  Washington.  DC, 
weekdays,  except  Federal  hohdays. 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
l:ifnrmation  Division.  Air  Traffic  Rules 
ard  Procedures  Service,  Federal 
.Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
Jf.'-9230. 


SUPPLEMENTARY  INFORVATION: 
Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  vievvrs, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  v\'hich  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWA-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  part  71)  to 
establish  Jet  Route  1-512  from  the 
Kalispell.  MT,  VOR/DME  to  Calgary, 
Alberta,  Canada,  excluding  that  airspace 
within  Canada.  This  action  would 
enhance  traffic  flow  between  the  United 
States  and  Canada.  This  action  vxould 
also  amend  V-351  from  Kalispell,  MT, 
to  the  United  States/Canadian  Border  to 
reduce  controller  v\'orK!oad.  Jet  routes 
and  domestic  VOR  Federal  airways  are 
published  in  paragraphs  20G4  and 
60J^0(a),  respectively,  of  FA.\  Order 
7400. 9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16,  1993.  The  jet 
route  and  domestic  VOR  Federal  airway 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a).  1354(al. 
1510,  E.O  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14CFR71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes 


f-512  [New] 

From  Kalispell.  MT;  to  Calgary.  Alberta. 
Canada.  The  airspace  within  Canada  is 
excluded. 


Paragraph  60101a)— Domestic  VOR  Federal 
Airwavs 


V-351  [Revised] 

From  Kalispell.  MT;  to  INT  Kalispell 
022'T(0O4''M)  and  Calgary,  Alberta.  Canada, 
184°T(164"'M)  radials;  Calgary.  The  airspace 
within  Canada  is  excluded. 

Issued  in  Washington,  DC.  on  February  23. 
1994. 

WUlis  C.  Nelson, 

Acting  Manager,  Airspace — Rules  and 

Aeronautical  Information  Division. 

[PR  Doc.  94-^873  Filed  3-2-94;  8:45  am) 

BrLLINQ  CODE  4910-1J-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

Food  and  Daig  Administration 

21  CFR  Parts  123  and  1240 

[Docket  No.  93^M)1 95] 

Proposal  To  Establish  Procedures  for 
the  Safe  Processing  And  Importing  of 
Fish  and  Fishery  Products;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  is  correcting  a  proposed 
rule  that  appeared  in  the  Federal 
Register  of  January  28.  1994  (59  FR 
4142).  The  document  proposed  to  adopt 
regulations  to  ensure  the  safe  processing 
and  importing  offish  and  fishery 
products.  The  proposed  regulations 
provided,  in  part,  for  the  monitoring  of 
selected  processes  in  accordance  with 
Hazard  Analysis  Critical  Control 
(HACCP)  principles.  The  document  was 
published  with  some  errors.  This 
document  corrects  those  errors. 
DATES:  Written  comments  by  April  28. 
1994.  The  agency  is  proposing  that  any 
final  rule  based  upon  this  proposal 
become  effective  1  year  following  its 
publication. 


ADDRESSES:  Written  comments,  data,  or 
information  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Paper  or  diskette  copies  of  the 
document  may  be  ordered  from  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
5285  Port  Royal  Rd.,  Springfield,  VA 
22161.  Orders  must  reference  NTIS 
number  PB94-134707  for  a  paper  copy 
and  PB94-501301  for  a  diskette  and 
include  a  payment  of  $30.00.  PavTnent 
may  be  made  by  check,  money  order, 
charge  card  (American  Express,  Visa,  or 
MasterCard),  or  an  NTIS  deposit 
account.  Charge  card  orders  must 
include  the  charge  card  account  number 
and  expiration  date.  For  telephone 
orders  or  hirther  information  on  placing 
an  order,  call  NTIS  at  703-487^650  for 
regular  service,  or  800-553-NTIS  for 
rush  service.  For  electronic  access  (via 
FedWorld^^)  to  ordering  and 
downloading  options,  dial  703-321- 
8020  with  a  modem  (Internet: 
fedworld.gov  (192.239.92.201)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Spiller,  Center  for  Food  Safety 
and  Applied  Nutrition  [HFS-401).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-3885. 

In  FR  Doc.  94-1592,  appearing  on 
page  4142  in  the  Federal  Register  of 
Friday,  January  28, 1994.  the  following 
corrections  are  made: 

1.  On  page  4142,  in  the  1st  column, 
in  line  5.  "Nos.  90N-0199  and"  is 
removed  and  "No."  is  added  in  its 
place;  Under  the  "DATES  '  caption,  in 
line  1.  "March  29,  1994"  is  corrected  to 
read  "  April  28. 1994":  and  under  the 
"ADDRESSES"  caption,  the  following  text 
is  added  to  read  as  follows: 

Paper  or  diskette  copies  of  the 
document  may  be  ordered  from  the 
National  Technical  Information  Service 
(NTIS).  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road,  Springfield.  VA 
22161.  Orders  must  reference  NTIS 
number  PB94-134707  for  a  paper  copy 
and  PB94-501301  for  a  diskette  and 
include  a  paj-ment  of  530.00.  Pa}Tnent 
may  be  made  by  check,  money  order, 
charge  card  (American  Express,  Visa,  or 
MasterCard),  or  an  NTIS  deposit 
account.  Charge  card  orders  must 
include  the  charge  card  account  number 
and  expiration  date.  For  telephone 
orders  or  further  information  on  placing 
an  order,  call  NTIS  at  703-487-4650  for 
regular  service  or  800-553-NTIS  for 
rush  service.  For  electronic  access  (via 
FedWorld'TM)  to  ordering  and 
dovimloading  options,  dial  703-321- 
8020  with  a  modem  (Internet: 
fedworld.gov  (192.239.92.201)). 


2.  On  page  4148.  in  the  2d  column,  in 
the  1st  full  paragraph,  in  line  10,  "Ph" 
is  corrected  to  read  "pH". 

3.  On  page  4150,  in  the  2d  column,  in 
the  1st  full  paragraph,  in  the  3d  line 
from  the  bottom  of  the  paragraph,  the 
word  "been"  is  corrected  to  read  " 
become". 

3a.  On  page  4157,  in  the  3d  column, 
in  the  1st  full  paragraph,  in  line  14,  the 
word  "an"  is  corrected  to  read  "a". 

4.  On  page  4165,  in  the  3d  column,  in 
lines  2  and  21,  the  words  "and  smoked" 
are  added  after  the  words  "Ready-to- 
eat";  and  in  line  16.  the  words  "  or 
smoked"  are  added  after  the  words 
"Ready-to-eat". 

5.  On  page  4171.  in  the  1st  column, 
in  the  1st  full  paragraph,  in  the  4th  line 
from  the  bottom,  the  words  "as 
guidance"  are  added  after  the  word  " 
forth";  and  beginning  in  the  3d  line 
from  the  bottom,  the  last  sentence  is 
corrected  to  read:  "If  FDA  adopts  the 
guidance  on  smoked  and  smoked- 
flavored  fishery  products  in  Appendix  1 
as  regulation  basied  on  the  public 
comments  that  the  agency  receives,  it 
will  codify  it  in  reserved  subpart  B  of 
part  123." 

6.  On  page  4181,  in  the  2d  column,  in 
the  first  full  paragraph,  in  the  2d  line 
from  the  bottom  of  the  paragraph,  the 
words  "as  guidance"  are  added  after  the 
word  "procedures". 

7.  On  page  4188,  in  the  1st  column, 
in  the  3d  full  paragraph,  in  line  12,  the 
words  ",  smoked  fishery  products,"  are 
added  after  the  words  "ready-to-eat 
products". 

Appendix  A  to  Part  123  [Corrected] 

8.  On  page  4198.  in  the  3d  column,  in 
section  1  of  Appendix  A  to  part  123.  in 
the  last  line  the  words  "covered  by  21 
CFR  part  123,  subpart  B"  are  removed 
and  the  words  "that  are  also  smoked  or 
smoke-flavored  fishery  products. 
Guidance  on  the  processing  of  these 
products  has  been  consoUdated  in  the 
separate  guidance  document  and  is  also 
provided  in  Appendix  1."  are  added  in 
their  place. 

Appendix  1  [Corrected] 

9.  On  page  4211.  in  the  2d  column,  in 
Appendix  1,  Example  6,  in  lines  1.  3. 
and  15,  the  word  "General"  is  corrected 
to  read  "Consolidated";  and  in  the  3d 
column,  in  line  19.  "Apjjendix  A"  is 
corrected  to  read  "separate  guidance"; 
in  line  20.  the  word  "the"  is  removed, 
and  the  words  "this  consolidated"  are 
added  in  its  place;  and  in  line  24,  the 
parenthetical  statement  is  corrected  to 
read:  "(These  hazards  are  addressed  in 
the  materials  in  the  FDA  Fish  and 
Fishery  Products  Hazards  and  Controls 
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Guide  relating  to  species  related  hazards 
and  controls)." 

10.  On  page  4212,  in  the  1st  column. 
in  Appendix  1.  Example  6,  section 
5  a.(l).  beginning  in  the  3d  hne  from  the 
bottom  of  the  paragraph.  "§172.177  of 
this  chapter"  is  corrected  to  read  "21 
CFR  172.177 ',  and  in  the  2d  column,  in 
section  5. a. (4)  beginning  in  line  8.  and 
in  section  5  b.  beginning  in  line  5, 
••§§  172.175  and  172.17  of  this  chapter" 
are  correded  to  read  "21  CFR  172.175 
and  172.177". 

11  On  page  4212.  in  the  1st  column, 
in  Appendix  1,  E.xample  6.  section 
5.8.(2)  beginning  in  the  5th  line  from  the 
bottom  the  parenthetical  phrase  is 
corrected  to  read  "(as  permitted  by  21 
CFR  172.175  and  172.177)." 

12.  On  page  4212.  in  the  2d  column, 
in  section  5. a. (4),  hne  11,  and  in  section 
5  b..  line  7,  and  in  the  3d  column,  in 
section  6. a.,  line  10.  the  word 

.\ppendix"  is  removed  and  the  words 
'consolidated  guidance"  are  added  in 
its  place. 

13.  On  page  4213.  in  the  1st  column, 
in  section  6.c.(2).ii,  in  line  3.  and  in  the 
2d  column  in  section  7.  line  1.  the  word 

Appendix"  is  removed  and  the  words 
"consolidated  guidance"  are  added  in 
its  place;  and  in  the  3d  column  in 
section  11,  beginning  in  hne  3, 
■Appendix  C.  section  5.a.,"  is  removed 
and  the  words  "section  5..  Brining  and 
smoking,  of  this  consolidated  guidance" 
are  added  in  their  place. 
Dated.  February  24, 1994 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-4662  Filed  3-2-94;  8;45  ami 
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DEPARTMEffT  OF  JUSTICE 

28  CFR  Part  77 

[AG  Order  No.  1851-94] 

Communications  With  Represented 
Persons 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice 
(Department")  is  issuing  for  an 
additional  30-day  comment  period  a 
proposed  rule  governing  the 
circumstances  under  which  its  attorney 
may  communicate  with  persons  and 
organizations  known  to  be  represented 
by  counsel  in  the  course  of  law 
enforcement  investigations  and 
proceedings. 

The  purpose  of  the  proposed  rule  is 
to  impose  a  comprehensive,  clear  and 
uniform  set  of  regulations  on  the 


conduct  of  government  attorneys  during 
criminal  and  civil  investigations  and 
enforcement  proceedings.  The  rule  is 
intended  to  ensure  that  government 
attorneys  adhere  to  the  highest  ethical 
standards,  while  eliminating  the 
uncertainty  and  confusion  arising  from 
the  variety  of  interpretations  of  state 
rules,  some  of  which  have  been 
incorporated  by  reference  as  local  court 
rules  in  a  number  of  federal  district 
courts. 

The  proposed  rule  establishes  a 
general  prohibition,  subject  to  limited 
enumerated  exceptions,  against  contacts 
with  "represented  parties."  This 
prohibition  derives  from  the  American 
Bar  Association  ("ABA")  Code  of 
Professional  ResponsibiUty  and  its 
successor,  the  AB,\  Model  Rules  of 
Professional  Conduct.  The  proposed 
rule  generally  permits  investigative 
contacts  with  represented  individuals  or 
organizations  who  have  not  yet  been 
named  as  defendants  in  a  civil  or 
criminal  enforcement  proceeding  or 
arrested  as  p>art  of  a  criminal 
proceeding.  However,  the  rule  would 
not  permit  contacts  with  represented 
persons  without  the  consent  of  counsel 
for  the  pmpose  of  negotiating  plea 
agreements,  settlements  or  other  similar 
legal  arrangements. 

In  addition,  the  Department  intends  to 
issue  substantial  additions  to  the  United 
States  Attorneys'  Manual  ("Manual")  to 
provide  additional  direction  to 
Department  attorneys  when  they  deal 
with  represented  individuals  and 
organizations,  in  order  to  accommodate 
more  fully  the  principles  and  purposes 
underlying  the  bar  rules.  Those 
provisions  further  restrict  government 
attorneys  when  they  contact  targets  of 
criminal  or  civil  law  enforcement 
investigations  who  are  known  to  be 
represented  by  counsel,  and  when  they 
communicate  with  other  represented 
persons.  The  intended  additions  to  the 
United  States  Attorneys'  Manual  are 
provided  for  reference  as  part  of  this 
commentary. 

DATES:  Comments  must  be  received  on 
-    orbefore  April  4. 1994. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  The  Office  of  the 
Associate  Attorney  General.  United 
States  Department  of  Justice.  10th  St. 
'     and  Constitution  Ave.  NW.. 
Washington.  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Mark  Terison.  Senior  Attorney.  Legal 
Counsel,  Executive  Office  for  United 
States  Attorneys.  United  States 
Department  of  Justice,  (202)  514-5204. 
This  is  not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Discussion 

The  Department  issued  for  notice  and 
comment  a  proposed  rule  on  the  same 
subject  on  two  previous  occasions.  See 
57  FR  54737  (Nov.  20, 1992)  and  58  FR 
39976  (July  26,  1993).  The  Department 
received  many  thoughtful  comments 
from  members  of  the  bar,  state  courts, 
bar  counsel,  federal  and  state 
prosecutors  and  others  during  those 
comment  periods.  The  current  version 
of  the  proposed  rule  includes 
substantial  revisions  based  on  those 
comments.  Accordingly,  the  Department 
is  issuing  the  rule  again  for  comments 
to  ensure  that  all  the  interested  parties 
have  an  opportunity  to  comment. 

This  proposal  reflects  the 
Department's  commitment  to  fostering 
ethical  behavior  consistent  with  the 
principles  informing  DR  7-104(A)(l)  of 
the  ABA  Code  of  Professional 
Responsibility  and  Rule  4.2  of  the 
Model  Rules  of  Professional  Conduct, 
while  setting  forth  clear  and  uniform 
national  guidelines  upon  which  federal 
attorneys  can  rely  in  carrying  out  their 
responsibilities  to  enforce  federal  laws. 
The  regulations  make  clear  that  federal 
attorneys  generally  continue  to  be 
subject  to  state  bar  ethical  rules  where 
they  are  licensed  to  practice,  except  in 
the  limited  circumstances  where  state 
ethical  rules  cleariy  conflict  with  lawful 
federal  procedures  and  practices.  With 
respect  to  willful  violations  of  the 
contacts  rules  as  embodied  in  the 
Attorney  General's  proposed 
regulations,  federal  attorneys  would 
remain  subject  to  state  bar  disciplinary 
sanctions.  This  new  proposal  is  the 
product  of  extensive  review,  comments 
and  vigorous  debate  among  judges, 
federal  government  attorneys,  members 
of  the  private  bar,  disciplinary  officials, 
academics  and  ethicists. 

In  essence,  the  proposed  regulations 
would  permit  federal  prosecutors  and 
agents  to  continue  to  conduct  criminal 
and  civil  investigations  in  routine 
fashion  against  all  individuals,  whether 
or  not  those  persons  are  represented  by 
counsel.  They  would  allow  Department 
attorneys  to  continue  to  make  or  direct 
undercover  or  overt  contacts  with 
individuals  and  organizations 
represented  by  counsel  for  the  purpose 
of  developing  factual  information  up 
until  the  point  at  which  they  are 
arrested  or  charged  with  a  crime  or 
named  as  defendants  in  a  civil  law 
enforcement  action.  However,  the 
regulations  generally  would  not  permit 
federal  prosecutors  to  attempt  to 
negotiate  plea  agreements,  settlements 
or  similar  arrangements  with 
individuals  represented  by  counsel 
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outside  of  the  presence  or  without  the 
consent  of  their  attorneys.  These 
regulations  also  would  preclude,  with 
certain  very  narrow  exceptions,  any 
contacts  with  represented  parties  after 
an  arrest,  indictment,  or  the  filing  of  a 
complaint  on  the  subject  matter  of  the 
representation.  The  principal  exception 
to  these  general  prohibitions  occurs 
when  the  defendant  voluntarily  and 
knowingly  initiates  a  contact  with  the 
government  attorney,  in  which  case  the 
regulations  would  require  the 
government  attorney  to  take  the  matter 
before  a  district  judge  or  magistrate 
judge  to  obtain  approval  for  the 
communication  or  to  obtain  the 
appointment  of  substitute  counsel  for 
the  defendant. 

The  United  States  Attorneys'  Manual 
will  set  forth  further  guidance.  The 
proposed  Manual  provisions,  which  are 
set  out  in  their  entirety  at  the  end  of  this 
commentary,  prohibit  overt  approaches 
by  federal  attorneys  to  represented 
targets  of  criminal  or  civil  enforcement 
proceedings  without  the  consent  of 
counsel,  unless  certain  enumerated 
exceptions  are  met.  The  Manual  also 
will  require  that  goverrunent  attorneys 
receive  approval  from  their  supervisors 
before  communicating  with  any 
represented  party  or  represented  target. 

Since  early  in  this  century,  the  rules 
of  professional  conduct  that  govern 
attorneys  have  required  that  lawyers  for 
one  party  in  a  dispute  communicate 
only  through  an  adverse  party's  lawyer, 
rather  than  directly.  DR  7-1 04(A)(1)  of 
the  ABA  Model  Code  of  Professional 
Responsibility  provides: 

A.  During  the  course  of  his  representation 
of  a  client  a  law^'or  shall  not: 

1.  Communicate  or  cause  another  to 
communicate  on  the  subject  of  the 
representation  with  a  party  he  knows  to  be 
represented  by  a  lawyer  in  that  matter  unless 
he  has  the  prior  consent  of  the  lawyer 
representing  such  other  party  or  is  authorized 
by  law  to  do  so. 

Rule  4.2  of  the  ABA  Model  Rules  states: 

In  representing  a  client,  a  lawyer  shall  not 
communicate  about  the  subject  of  the 
representation  with  a  party  the  lawyer  knows 
to  be  represented  by  another  lawyer  in  the 
matter,  unless  the  lawyer  has  the  consent  of 
the  other  lawyer  or  is  authorized  by  law  to 
dose. 

Disciplinary  authorities  in  all  50  states 
and  in  the  District  of  Columbia  have 
adopted  one  of  these  rules,  or  a  similar 
prohibition.  Underlying  these  rules  is 
the  recognition  that  when  two  parties  in 
a  legal  proceeding  are  represented,  it  is 
unfair  for  an  attorney  to  circumvent 
opposing  counsel  and  employ  superior 
skills  and  legal  Imining  to  take 
advantage  of  the  opposing  party. 

At  the  same  time,  the  courts  nave  long 
recognized  that  gtivemment  law 


enforcement  agents  must  be  allowed 
broad  powers,  within  constitutional 
limits,  to  Investigate  crime  and  civil 
violations  of  police  and  regulatory  laws. 
These  powers  properly  include  the 
authority  to  conduct  undercover 
operations  and  to  interview  witnesses, 
potential  suspects,  targets  and  even 
defendants  who  waive  their  rights  to 
remain  silent.  Although  the  Fifth  and 
Sixth  Amendments  significantly  restrict 
contacts  vdth  defendants  after  their 
initial  appearance  before  a  judge  or  after 
indictment,  these  constraints  generally 
do  not  apply  before  a  person  has  been 
taken  into  custody  or  charged  in  an 
adversary  proceeding.  Sound  policies 
support  this  substantial  power  of  police 
to  investigate.  The  general  public, 
victims  of  crime,  and  even  potential 
su<;pects  have  a  strong  interest  in 
vigorous  inquiry  by  law  enforcement 
officers  before  arrest  or  the  fiUng  of 
charges. 

As  long  as  investigations  were  treated 
as  within  the  province  of  the  police 
alone,  the  traditional  rule  forbidding 
counsel  from  directly  contacting 
represented  persons  did  not  come  into 
conflict  wdth  legitimate  law  enforcement 
activities.  In  recent  years,  however,  the 
Department  of  Justice  has  encouraged 
federal  prosecutors  to  play  a  larger  role 
in  preindictment,  prearrest 
investigations.  Some  of  this  increased 
involvement  stems  from  the  wider  use 
of  law  enforcement  techniques,  such  as 
electronic  surveillance,  which  require 
the  preparation  of  legal  filings.  Also, 
complex  white  collar  and  organized 
crime  investigations  necessitate  more 
intensive  engagement  of  law>'ers,  who 
present  such  cases  to  grand  juries.  Most 
imfKJrtant,  greater  participation  of 
lawyers  at  iJie  preindictment  stage  of 
law  enforcement  has  been  regarded  as 
helpful  in  assuring  that  police 
investigations  comply  with  h:gh  legal 
and  ethical  standards. 

This  extension  of  the  traditional 
prosecutor's  responsibility  has  been  a 
salutary  development.  One  by-product, 
however,  has  been  uncertainty  about 
whether  the  traditional  professional 
limitation  on  attorney  contacts  with 
represented  parties  should  be  viewed  as 
a  restriction  upon  prosecutors  engaged 
in  investigations  and,  by  extension,  the 
agents  with  whom  they  work.  The 
overwhelming  preponderance  of  federal 
appellate  courts  have  held  that  the 
restriction  on  contacts  with  represented 
persons  does  not  apply  at  the 
preindictment  investigation  stage.  See, 
e.g..  United  States  v.  Ryans,  903  F.2d 
731  (10th  Cir),  cert,  de'nied,  498  U.S. 
855  (1990)  (discussing  cases);  United 
States  v.  Lemonakis.  485  F.2d  941.  955- 
56  (DC  Cir.  1973),  cert,  denied,  415  U.S. 


989  (1974).  Only  the  Second  Qrcuit  has 
suggested  otherwise.  See  United  States 
v.  Hammad.  858  F.2d  834  {2d  Cir. 
1988).  Ln  recent  years,  state  courts  and 
state  bar  organizations  have  expressed 
different  views  on  the  point  at  which 
the  prohibition  on  contacts  now 
embodied  in  DR  7-104,  Model  Rule  4.2 
and  their  analogs  should  apply  to 
criminal  enforcement  proceedings. 

Uncertainty  about  the  scope  and 
applicability  of  DR  7-104,  Rule  4.2  and 
their  state  counterparts  has  directly 
affected  the  investigative  activities  of 
agents,  including  Federal  Bureau  of 
Investigation  and  Drug  Enforcement 
Administration  personnel,  who  work 
with  prosecutors.  An  expansive 
application  of  these  rules  in  some 
jurisdictions  may  have  the  effect  of 
blocking  preindictment  interviews  or 
undercover  operations  that  most  courts 
have  held  permissible  under  federal 
constitutional  and  statutory  law. 

This  problem  is  compounded  when 
federal  attorneys  assigned  to  the  same 
case  are  members  of  different  state  bars. 
Under  federal  law,  a  Department 
attorney  must  be  a  member  in  good 
standing  of  a  state  bar,  but  he  or  she 
need  not  belong  to  the  bar  in  each  state 
in  which  he  or  she  is  practicing  for  the 
government.  As  a  result,  prosecution 
teams  often  comprise  attorneys  admitted 
to  different  bars.  The  appLcation  of 
different  state  disciplinary  rules  to  these 
individuals  creates  uncertainty, 
confusion  and  the  possibility  of 
unfairness.  Indeed,  one  member  of  a 
two-member  federal  prosecution  team 
could  receive  a  commendation  for 
effective  law  enforcement  while  the 
other  member  would  be  subject  to  state 
discipline  for  the  exact  same  conduct. 

In  light  of  these  circumstances,  the 
Department  has  concluded  that  a 
compelling  need  exists  which  warrants 
a  uniform  federal  rule  to  reconcile  the 
traditional  rule  against  contacts  with  a 
represented  person  with  iha  obligation 
of  the  Department  of  Justice  to  enforce 
the  law  vigorously.  Indeed,  absent  a 
new  federal  rule,  prosecutors  have  been 
forced  on  occasion  to  reduce  their 
pa.rticlpation  in  the  investigative  phase 
of  law  enforcement  so  as  to  leave  federal 
agents  unfettered  by  state  disciplinary 
rules  that  were  never  intended  to  govern 
police  behavior.  Such  a  retreat  from  the 
field  by  prosecutors  serves  neither 
efficiency  nor  the  interest  in  elevating 
legal  compUance  and  ethical  standards 
in  all  phases  of  law  enforcement. 

Furthermore,  the  disciplinary  rules 
themselves  invite  this  type  of 
regulation.  Virtually  all  the  states  have 
adopted  rules  that  include  an 
"authorized  by  law"  exception.  These 
proposed  regulations  are  intended  to 
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provide  legal  authorization  in  states 
whose  bar  rules  provide  that  exception. 

Finally,  the  Department  has  long 
maintained,  and  continues  to  maintain, 
that  it  has  the  authority  to  exempt  its 
attorneys  from  the  application  of  DR  7- 
104  and  Model  Rule  4.2  and  their  state 
counterparts.  Furthermore,  the 
Department  maintains  that  whether,  and 
to  what  extent,  such  prohibitions  should 
apply  to  Department  attorneys  is  a 
policy  question.  See  Ethical  Restraints 
of  the  ABA  Code  of  Professional 
Responsibility  on  Federal  Criminal 
Investigations.  4B  Op.  O.L.C.  576,  577 
(1980).  However,  in  light  of  the  fact  that 
all  50  states  and  the  District  of  Columbia 
have  adopted  some  form  of  a 
prohibition  on  contacts  with 
represented  parties,  and  in  view  of  the 
long  history  of  those  rules,  the 
Department  believes  that  its  attorneys 
should  adhere  to  the  principles 
underlying  those  rules  to  the  maximum 
extent  possible.  Therefore,  even  though 
the  Department  has  the  authority  to 
exempt  its  attorneys  from  the  reach  of 
these  rules,  the  Department  has  decided 
not  to  implement  a  wholesale 
exemption. 

Rather,  the  proposed  regulations 
attempt  to  reconcile  the  purposes 
underlying  DR  7-104  and  Rule  4.2  with 
effective  law  enforcement.  Recognizing 
the  importance  of  th«  attorney-client 
relationship  and  the  desirability  of  an 
individual  who  is  represented  by 
counsel  being  fully  advised  by  counsel 
before  negotiating  legal  agreements,  the 
regulations  provide  that  federal 
attorneys  may  not  negotiate  plea 
bargains,  settlement  agreements, 
immunity  agreements  or  similar 
arrangements  without  the  participation 
or  consent  of  the  individual's  attorney. 
In  this  context,  the  prosecutor's  superior 
legal  training  and  specialized 
knowledge  could  be  used  to  the 
detriment  of  the  untutored  layperson. 
Thus,  the  regulations  comport  with  the 
principal  purpose  of  DR  7-104  and  Rule 
4  2  by  insisting  that  the  individual's 
attorney  participate  in  these  types  of 
negotiations.  At  the  same  time,  the 
regulations  would  permit  direct  contacts 
at  the  preindictment.  prearrest 
investigative  stage  with  any  individual, 
whetlier  or  not  he  or  she  is  represented 
by  counsel,  to  inquire  about  the  matters 
under  investigation.  The  regulations  are 
drafted  to  conform  to  the  approach  of 
most  federal  appellate  courts  that  have 
considered  the  matter.  See,  e.g..  United 
States  V.  Lopez.  4  F.3d  1455  (9th  Cir. 
1993);  United  States  v.  Ryans.  903  F.2d 
731  (10th  Cir).  cert,  denied,  498  U.S. 
855  (1990);  United  States  v.  Fitterer.  710 
F.2d  1328.  1333  (8th  Cir).  cert,  denied, 
464  U.S.  852  (1983);  United  States  v. 


Kenny.  645  F.2d  1323. 1339  (9th  Cir.). 
cert,  denied.  452  U.S.  920  (1981);  and 
United  States  v.  Lemonakis,  485  F.2d 
941.  955-56  (D.C.  Cir.  1973).  cert, 
denied.  415  U.S.  989  (1974).  The 
Department  believes  that  public  policy 
and  effective  law  enforcement  would 
not  be  served  if  one  could  exempt 
himself  or  herself  from  lawful,  court- 
sanctioned  investigative  techniques 
simply  by  retaining  an  attorney.  The 
Department  believes  that  it  is 
inappropriate  to  alter  investigative 
techniques  based  upon  an  individual's 
financial  ability  to  retain  counsel  before 
the  point  at  which  a  court  would 
appoint  counsel  for  a  person  not  able  to 
afford  counsel. 

The  regulations  and  the 
accompanying  changes  to  the  United 
States  Attorneys'  Manual  also  would 
give  effect  to  other  important  aspects  of 
the  bar  rules  against  contacts  with 
represented  parties.  For  example,  the 
regulations  would  preclude  federal 
attorneys  from  disparaging  an 
individual's  counsel  or  from  attempting 
to  gain  access  to  attorney-client 
confidences  or  lawful  defense  strategy. 
The  guidelines  contained  in  the  Manual 
provisions  will  also  make  clear  that 
once  an  individual  is  in  a  likely 
adversarial  situation  with  the 
government  and  has  retained  an 
attorney  to  represent  him  or  her  with 
respect  to  the  particular  subject  matter 
under  investigation,  the  government 
attorney  must  take  greater  care  before 
making  any  ex  parte  contacts.  While  the 
proposed  regulations  authorize  most 
communications  before  arrest,  the 
proposed  Manual  changes  provide  that, 
as  a  matter  of  internal  policy  guidance, 
federal  prosecutors  generally  should  not 
make  overt  contacts  with  represented 
targets  of  investigations.  However,  the 
Manual  provisions  permit  overt  contacts 
with  a  represented  target  when  initiated 
by  the  target:  when  necessary  to  prevent 
death  or  physical  injury;  when  the 
relevant  investigation  involves  ongoing, 
additional  or  different  crimes  from  that 
to  which  the  representation  relates;  or 
when  a  United  States  Attorney  or  an 
Assistant  Attorney  General  expressly 
concludes,  under  all  of  the 
circumstances,  that  the  contact  is 
needed  for  effective  law  enforcement. 

Finally,  the  proposed  regulations  and 
Manual  provisions  also  address  when  a 
government  attorney  may  communicate 
with  an  employee,  officer  or  director  of 
a  represented  corporation  or 
organization  without  the  consent  of 
counsel.  The  regulations  generally 
prohibit  a  government  attorney  from 
communicating  with  a  current,  high- 
level  employee  of  a  represented 
organization  who  participates  as  a 


"decision  maker  in  the  determination  of 
the  organization's  legal  position  in  the 
proceeding  or  investigation  of  the 
subject  matter"  and  the  organization  has 
been  named  as  a  defendant  in  a  criminal 
or  civil  law  enforcement  proceeding. 
The  Manual  provisions  further  generally 
prohibit  contacts  with  controlling 
individuals  of  organizations  that  have 
not  yet  been  named  as  defendants  but 
are  targets  of  federal  criminal  or  civil 
law  enforcement  investigations  without 
the  consent  of  counsel. 

The  proposed  regulations  recognize 
that  state  courts  and  disciplinary'  bodies 
continue  to  play  the  primar}'  role  in 
regulating  the  conduct  of  all  attorneys, 
including  those  who  work  for  the 
federal  government.  Further, 
Department  of  Justice  attorneys 
continue  to  be  subject  to  state  bar 
ethical  rules  except  to  the  limited  extent 
those  rules  confiict  with  lawful  federal 
procedures  and  practices.  As  noted 
above,  however,  because  of  the 
expanded  participation  of  federal 
prosecutors  in  preindictmont 
investigations,  DR  7-104  and  Model 
Rule  4.2  have  inevitably  affected  and 
circumscribed  the  power  of  federal  law 
enforcement  officials  to  carry  out  their 
legally  mandated  responsibilities.  State 
courts  and  disciplinary  committees  are 
not  the  appropriate  final  arbiters  of  the 
scope  of  federal  policing.  The 
Department  of  justice  must  assume  this 
role,  subject  to  the  Constitution  and  the 
laws  of  the  United  States.  The  new 
regulations  would  not  supplant  state 
discipline.  Rather,  the  regulations 
would  provide  that  attorneys  who 
comply  with  the  new  federal  rule  will 
be  shielded  from  inconsistent  state 
disciplinary'  rules.  On  the  other  hand, 
attorneys  who  willfully  violate  the  new 
regulations  would  continue  to  be  subject 
to  the  full  measure  of  state  disciplinary 
jurisdiction. 

The  Department  is  confident  that, 
taken  together,  the  proposed 
regulations.  Manual  amendments  and 
this  supplemental  information  will 
promote  the  public  interest  in  effective 
law  enforcement  conforming  to  the 
highest  standards  of  legal  ethics. 

II.  Analysis  of  Comments  and  Revisions 

A  detailed  discussion  of  the 
comments  received  following  the  first 
publication  of  the  earlier  proposal  is 
included  at  58  FR  39976  (July  26,  1993). 

The  comments  received  following  the 
second  publication  of  the  earlier 
proposal  were  similar  in  many  respects 
to  those  received  in  the  first  round  of 
comments.  As  of  September  19,  1993, 
the  Department  received  219  written 
comments.  Of  those,  159  comments 
were  received  from  Department  of 
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Justice  employee*.  Of  those,  144,  mostly 
from  federal  prosecutors  from  around 
the  country,  supported  promulgation  of 
the  earlier  proposal;  1  opposed  the  rule; 
and  14  others  provided  miscellaneous 
comments.  The  Department  also 
received  21  comments  from  federal 
officials  outside  the  Department.  18  of 
whom  supported  the  proposal. 

The  Department  received  39 
comments  from  individuals  and 
organizations  outside  of  the  federal 
government.  These  writers  included 
private  attorneys,  public  defenders,  state 
court  judges,  bar  associations, 
disciplinary  officials  and  others. 
Twenty-ei^t  writers  in  that  group 
expres.sed  opposition  to  the  rjle  while 
3  supported  the  proposal. 

Those  wTiting  in  support  of  the  earlier 
proposal  generally  emphasized  three 
major  points.  First,  they  stated  that  a 
clear  rule  governing  communications  by 
federal  attorneys  with  represented 
individuals  was  critical  to  the  vigorous 
enforcement  of  federal  law.  Several 
writers  stated  that  the  lack  of  clarity  on 
the  mailer  created  by  a  variety  of  court 
and  bar  association  opinions  has  had  a 
chilling  effect  on  federal  enforcement 
efforts.  They  stated  that  some  federal 
prosecutors  fearful  of  the  uncertain  state 
of  the  law  and  unwilling  to  ri.sk  their 
licenses  to  practice  law  have  dedded 
not  to  engage  in  routine  discussions 
with  represented  individuals.  Second, 
several  writers  desrribed  the  practice  of 
some  attorneys  to  claim  representation 
of  all  the  employees  of  a  corporate 
client.  They  argued  that  this  practice, 
along  with  the  uncertainty  of  the  state 
of  the  disciplinary  rules,  often  makes  it 
exceedingly  difficult  to  investigate 
wrongdoing  by  corporations  or  other 
organizations.  Third,  several  supporters 
of  the  previous  proposal  stated  that  they 
did  not  believe  that  it  was  the  intention 
of  DR  7-104  and  Model  Rule  4.2  to 
apply  to  criminal  investigations. 
Furthermore,  they  argued  that  if  the 
prohibitions  in  those  rules  apply  to  all 
federal  criminal  and  civil  investigations 
the  result  will  be  twofold:  (1)  Federal 
attorneys  will  be  forced  to  reverse  the 
trend  of  the  last  20  years  and  become 
less  involved  in  investigations;  and  (2) 
federal  agents  will  stop  consulting  with 
federal  attorneys  during  investigations. 
Both  of  these  trends  will  result  in  less 
effective  law  enforcement. 

The  Department  received  several 
comments  rjitical  of  the  earlier 
proposal.  Those  criticisms  fall  generally 
in  four  categories.  First,  several 
individuals  stated  that  they  believed  the 
proposal  would  exempt  Department 
attorneys  from  ethical  requirements  that 
apply  to  all  other  attorneys,  thus 
creating  a  double  standard. 


Furthermore,  they  argued  that  the 
proposal  Improperly  equated 
constitutional  minimums  with  ethical 
conduct.  Second,  several  writers  argued 
that  the  Attorney  General  did  not  have 
the  authority  to  promulgate  such  a 
regulation.  They  argued  that  the 
proposal  unfairly  impinged  on  the 
traditional  right  of  state  supreme  courts 
to  monitor  and  discipline  attorneys 
admitted  to  practice  before  them.  They 
also  questioned  whether  the  drafters  of 
the  "authorized  by  law"  exceptions 
could  have  intended  that  the  Attorney 
General  would  be  empowered  to  release 
Department  attorneys  from  the 
obligations  of  the  rules  simply  by 
issuing  a  regulation. 

Third,  several  people  argued  that  the 
profKwed  regulation  was  not  necessary 
for  the  viporous  enforcement  of  the  law. 
And  fourth,  several  writers  commented 
on  various  aspects  of  the  proposal  itself. 
The  most  common  objection  was  to  the 
"controlling  individual"  test  that  the 
proposal  used  to  determine  whether 
communications  vkith  a  particular 
employee  of  a  represented  corporation 
would  be  permissible.  They  argued  that 
the  test  was  much  too  narrow  and 
would  only  apply  to  a  corporation's 
general  counsel  and  a  small  handful  of 
very  senior  executives. 

The  Department  has  reviewed, 
analyzed  and  carefully  considered  all 
the  comments  it  received  and  has  made 
substantial  revisions  to  its  earlier 
proposal  based  on  these  comments.  The 
Department  believes  the  current 
proposal,  in  combination  with  the 
proposed  additions  to  the  U.iited  States 
Attorneys'  Manual,  appropriately 
addresses  the  concerns  of  the 
commenters  critical  of  the  earlier 
proposal,  while  preserving  the 
Department's  ability  to  enforce  federal 
laws.  Ehje  to  the  significant  nature  of  the 
changes  made,  the  Department 
determined  that  an  additional  com.ment 
period  is  appropriate. 

III.  Section-by-Section  Analysis 

Section  77. 1    Purpose  and  Authority 

This  section  includes  no  material 
changes  from  the  rule  published  earlier. 
It  does,  however,  include  additional 
discussion  regarding  the  purpose  of  the 
rule. 

The  Attorney  General's  authority  to 
establish  standards  of  conduct  for 
Department  of  Justice  attorneys  derives 
from  two  distinct  soiut»s:  Section  301 
of  title  5,  United  States  Code,  and  title 
28  of  the  United  States  Code,  which, 
through  a  variety  of  provisions, 
authorizes  the  Attorney  General  and  the 
Department  of  Justice  to  enforce  federal 
law.  Section  301  states  that  "|t|he  head 


of  an  Executive  department  or  military 
department  may  prescribe  regulations 
for  the  government  of  his  department, 
the  conduct  of  its  employees,  land]  the 
distribution  and  performance  of  its 
business."  Authority  to  promulgate  this 
rule  also  is  implicit  in  the  Attorney 
General's  statutory  pxjwer  to  "supervise 
all  htigation"  to  which  the  United  States 
is  8  party  and  to  direct  United  States 
Attorneys  and  other  subordinate 
attorneys  in  the  "discharge  of  their 
respective  duties."  28  U.S.C  519.  Other 
specific  statutory  references  are 
indicated  in  the  text  of  the  rule. 

Section  77.2    Definitions 

This  section  is  substantially  similar  to 
the  definitional  section  of  the  previous 
proposal.  Two  changes,  however,  are 
worthy  of  attention: 

"Attorney  for  the  Government" 

First,  the  definition  of  "attorr.ey  for 
the  government"  has  been  refined 
explicitly  to  exclude  from  the  definition 
those  law  enforcement  agents  employed 
by  the  Department  of  Justice  who  are 
also  members  of  state  bars,  if  thev  are 
employed  as.  and  are  perform.ing  the 
fur>ction  of,  agents  rather  than  attorneys. 
The  Federal  Bureau  of  Investigation. 
Drug  Enforcement  Agency  and  other 
investigative  agencies  have  long 
recruited  Individuals  with  advanced 
degrees — including,  for  example, 
engineering,  business  and  law  degrees — 
to  serve  as  agents.  The  Department 
strongly  encourages  the  recruitment  of 
educated  and  specially  trained 
Individuals  for  f>ositions  as  agents.  An 
agent's  bar  membership  should  not 
adversely  affect  his  or  her  ability  to 
conduct  comprehensive  investigations 
and  otherwise  to  fulfill  his  or  her  law 
enforcement  functions.  Therefore,  the 
proposed  rule  specifically  exempts 
attorney-agents  from  its  scope  if  they  are 
employed  by  the  goverrunent  as 
investigative  agents  and  not  as 
attorneys. 

"Undercover  Investigation" 

Second,  the  section  now  Includes  a 
definition  of  the  term  "undercover 
investigation.**  Under  this  definition, 
the  hallmark  of  an  "undercover 
of)eration"  is  an  investigation  in  which 
an  individual  "whose  identity  as  an 
official  of  the  government  or  a  person 
acting  at  the  behest  thereof  is  concealed 
or  is  intended  to  be  concealed."  This 
definition  is  intended  to  be  read  broadly 
to  include  virtually  every  type  of  law 
enforcement  investigation  in  which  the 
identity  of  a  government  employee,  or 
the  fact  that  an  individual  is  cooperating 
wnth  the  government,  is  concealed. 
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Section  77.3    Represented  Party; 
Represented  Person 

This  section  differs  significantly  from 
the  corresponding  section  in  the  earlier 
proposal  in  order  more  closely  to  follow 
the  language  in  DR  7-104(a){i)  and  Rule 
4.2.  which  establish  general 
prohibitions  against  ex  parte  contacts 
wi'h  a  represented  party,  and  to 
differentiate  between  those  individuals 
who  are  represented  by  counsel  and 
have  become  a  party  to  a  proceeding, 
and  those  represented  individuals  who 
are  not  parties  to  any  relevant 
proceedings. 

An  individual  is  considered  to  be  a 
"represented  party'"  under  these  rules  if: 
(1)  The  person  is  represented  by 
counsel;  (2)  the  representation  is  current 
and  concerns  the  subject  matter  in 
question,  and  (3)  the  person  has  either 
been  arrested  or  charged  in  a  federal 
crin-iinal  ca.se  or  is  a  defendant  in  a  civil 
law  enforcement  proceeding  concerning 
the  subject  matter  of  the  representation. 
If  the  person  is  currently  represented  in 
fact  regarding  the  subject  matter  in 
question,  but  has  not  been  charged  or 
arrested,  that  person  is  considered  a 
"represented  person."  Thus,  witnesses, 
suspects  and  targets  of  investigations 
who  have  not  been  indicted  or  arrested 
are  considered  represented  persons 
under  this  mle  and  in  the  United  States 
Attorneys'  Manual  guidelines. 

Section  77.5  of  this  nile  generally 
prohibits  government  attorneys  from 
initiating  ex  parte  contacts  with 
represented  parties,  but  does  not 
prohibit  ex  parte  contads  with 
represented  persons.  (However,  §§77.8 
and  77.9  prohibit  some  contacts  with 
represented  persons  as  well.)  This 
distinction  between  represented  parties 
and  represented  persons  is  consistent 
with  the  rulings  of  the  vast  majority  of 
federal  courts  to  consider  the  issue.  See 
United  States  v.  Infelise.  773  F.  Supp. 
93,  95  n.3  (N.D.  111.  1991)  {DR  7- 
104(,A)(1)  "speaks  in  terms  of 
communications  with  a  'party', 
suggesting  that  the  rule  is  to  be  applied 
only  when  adversarial  proceedings  have 
been  initiated.");  United  States  v. 
Ryans.  903  F.2d  731.  739  (lOth  Cir.) 
("We  are  not  convinced  that  the 
language  of  |DR  7-104(A}(l)l  calls  for  its 
application  to  the  investigative  phase  of 
law  enforcement"  because  "the  rule 
appears  to  contemplate  an  adversarial 
relationship  between  litigants,  whether 
in  a  criminal  or  a  civil  setting."),  cert, 
denied.  498  U.S.  855  (1990);  United 
States  v.  Dobbs.  711  F.2d  84.  86  (8th  Cir. 
1983)  (agent's  "noncustodial  interview 
of  (suspect]  prior  to  the  initiation  of 
judicial  proceedings  against  the 
appellant  did  not  constitute  an  ethical 


breach"};  United  States  v.  Kenny.  645 
F.2d  1323,  1339  (9th  Cir.).  cert,  denied, 
452  U.S.  920  (1981);  United  States  v. 
Lemonakis.  485  F.2d  941.  956  (D.C.  Cir. 
1973).  cert,  denied,  415  U.S.  989  (1974); 
In  re  U.S.  Dept.  of  Justice  Antitrust 
Investigation.  1992-2  Trade  Cases  (CCH) 
1  69,933.  at  68.469  (D.  Minn.  1992) 
(Rule  4.2  held  inapplicable  because 
"(tlhe  word  'parties'  in  Rule  4.2 
indicates  the  presence  of  a  lawsuit"  and 
"lt|he  present  controversy  relates  to  an 
investigation,  not  a  lawsuit");  United 
States  V.  Western  Electric  Co..  Inc., 
1990-2  Trade  Cases  (CCH)  1  69,148.  at 
64.314  &  n.6  (D.D.C.  1990);  United 
States  V.  Guerrerio,  675  F.  Supp.  1430. 
1438  (S.D.N. Y.  1987);  Faragberv. 
National  R.R.  Passenger  Corp..  1992 
U.S.  Dist.  LEXIS  1810  at  "Z-S  (E.D.  Fa. 
1992).  Only  the  Second  Circuit  has 
suggested  that  DR  7-104(A)(l)  may 
apply  to  federal  law  enforcement 
activities  before  indictment  or  arrest. 
See  United  States  v.  Hammad,  858  F.2d 
834.  838-39  (2d  Cir.  1988);  United 
States  V.  Pinto.  850  F.2d  927,  935  (2d 
Cir),  cert,  denied.  488  U.S.  867  (1988); 
United  States  v.  Sam  Goodv.  Inc..  518 
F.  Supp.  1223. 1224-25  n.3'  (E.D.N.Y. 
1981).  appeal  dismissed.  675  F.2d  17 
(2d  Cir.  1982). 

Section  77.4    Constitutional  and  Other 
Limitations 

This  section  is  substantially  similar  to 
the  corresponding  section  in  the  earlier 
proposal.  The  section  has  been  revised 
slightly  to  make  clear  that  although  the 
proposed  rule  does  not  supersede  the 
Federal  Rules  of  Civil  Procedure  and  the 
Federal  Rules  of  Criminal  Procedure, 
this  limitation  does  not  extend  to  other 
rules  regarding  procedure  in  federal 
courts.  "Thus,  rules  of  procedure  adopted 
by  individual  courts  as  local  rules, 
many  of  which  incorporate  state  bar 
rules,  are  not  included  in  this 
limitation. 

Section  77.5    General  Rule  for  Civil  and 
Criminal  Enforcement:  Represented 
Parties 

This  section,  as  well  as  sections  77.6 
through  77.9,  differs  substantially  from 
corresponding  sections  contained  in  the 
earlier  proposal. 

This  section  closely  tracks  the 
language  of  DR  7-104(A)(l)  and  Rule  4.2 
and  applies  similar  prohibitions  to 
attorneys  for  the  government.  The 
section  prohibits  an  attorney  for  the 
goverrunent  from  communicating  with  a 
represented  party,  as  defined  in  §  77.3, 
about  the  subject  matter  of  the 
representation  without  the  consent  of 
that  individual's  attorney.  The 
prohibition  applies,  however,  only  if  the 
attorney  for  the  government  knows  that 


the  represented  party  is.  in  fact, 
represented  by  counsel.  Therefore, 
communications  by  an  attorney  for  the 
government  with  a  represented  party 
will  not  violate  this  rule  if  the  attorney 
for  the  government  is  unaware  of  the 
fact  of  representation. 

This  section  also  prohibits  an  attorney 
for  the  government  from  causing 
another  individual  to  communicate  with 
a  represented  party.  Accordingly,  a 
government  investigator  acting  at  the 
attorney's  direction  and  control  may  not 
do  what  the  attorney  himself  or  herself 
is  prohibited  from  doing.  Conversely,  a 
government  attorney  will  not  be 
personally  responsible  for  the  actions  of 
agents  in  communicating  with 
represeiited  persons  unless,  in  doing  so, 
the  agents  were  acting  as  the  attorney's 
"alter  ego." 

It  also  should  he  noted  that  this 
provision  is  violated  (and  thus,  a  basis 
for  departmental  discipline  exists)  when 
an  inappropriate  communication  takes 
place,  regardless  of  w  hether  or  not  the 
communication  results  in  eliciting  an 
inculpatory  statement  or  is  otherwise 
prejudicial  to  the  represented  party. 

Section  77.6    Exceptions;  Represented 
Parties 

This  section  describes  the 
cirr:umstances  under  which  Department 
attorneys  may  communicate,  or  cau.se 
others  to  communicate,  with  a 
represented  party  who  the  Department 
attorney  knows  is  represented 
concerning  the  subject  matter  of  the 
representation  without  first  obtaining 
the  consent  of  the  represented  party's 
counsel.  The  exceptions  enumerated  in 
this  section  are  similar  to,  but  not 
identical  with,  the  exceptions 
enumerated  in  §  77.7  of  the  earlier 
proposal. 

Paragraph  [a):  Determination  if 
Representation  Exists 

This  exception  recognizes  the  fact  that 
there  is  no  reason  to  prohibit  a  limited 
inquiry  about  whether  an  individual  is, 
in  fact,  represented  by  counsel  regarding 
the  relevant  subject  matter.  Su(.h  an 
inquiry  does  not  involve  the  kind  of 
communication  about  which  courts 
have  expressed  concern  and  has  little 
potential  for  undermining  the  attorney- 
client  relationship. 

There  may  be  uncertainty  about  the 
existence  of  representation  with  respect 
to  whether  it  has  been  established, 
whether  it  may  have  been  terminated, 
and  whether  a  particular  subject  falls 
w  ithin  the  scope  of  the  representation. 
The  first  issue  may  arise  when  a  judicial 
or  other  appearance  has  not  occurred, 
but  the  government  attorney  has  some 
information  suggesting  that  the  person 
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may  be  represented.  It  may  also  arise 
when  an  attorney  purports  to  represent 
a  group  of  persons,  such  as  all  the 
employees  of  a  corporation.  Uncertainty 
about  the  termination  of  the 
representation  may  arise  when 
substantial  time  has  passed  since  it  was 
made  known  that  the  person  was 
represented  by  counsel  or  when  the 
attorney  for  the  government  has  reason 
to  believe  that  the  representation  has 
ceased.  It  is  unlikely,  however,  that 
such  uncertainty  will  arise  when  there 
are  pending  judicial  proceedings,  since 
the  court  must  approve  termination  of 
representation. 

When  inquiring  about  the  status  of 
representation,  government  attorneys 
and  agents  generally  must  refrain  from 
stating  whether  it  is  necessary  or 
desirable  to  be  represented  by  counsel. 
After  the  right  to  counsel  has  attached, 
a  statement  or  implication  suggesting 
that  counsel  is  not  providing  proper  or 
effective  representation  could  violate 
the  Sixth  Amendment  right  to  effective 
assistance  of  counsel.  See  United  States 
v.  Morrison,  449  U.S.  361,  364  (1981). 

This  exception  is  not  intended  to  and 
does  not  create  a  duty  on  the  part  of  the 
attorney  for  the  government  to  inquire 
about  the  status  of  representation. 
However,  if  the  attorney  for  the 
government  has  any  reason  to  believe 
that  the  individual  is  represented  by 
counsel  with  regard  to  the  relevant 
subject  matter,  he  or  she  should,  as  a 
matter  of  course,  make  the  appropriate 
inquiries  before  engaging  in  substantive 
discus,sions  with  the  individual. 

Paragraph  (b):  Discovery  or  Judicial  or 
Administrative  Process 

Any  communication  that  is 
authorized  by  discovery  procedures, 
such  as  a  deposition  of  a  party- 
opponent,  or  by  judicial  or 
administrative  process,  such  as  a  grand 
jury,  deposition,  or  trial  subpoena  or  an 
administrative  summons,  obviously 
should  not  be  prohibited  by  any  rule. 
See  United  States  v.  Scbwimmer,  882 
F.2d  22,  28  (2d  Cir.  1989),  cert,  denied, 
493  U.S.  1071  (1990)  (prosecutor's 
questioning  of  represented  person 
before  the  grand  jury  outside  the 
presence  of  counsel  is  "authorized  by 
law"  under  DR  7-104).  Among  other 
reasons,  a  person  who  is  served  with 
process  has  an  opportunity  to  consult 
with  counsel  prior  to  his  or  her 
appearance  at  the  proceeding,  and  may 
have  counsel  present  if  desired  during 
the  proceeding  (except,  of  course,  while 
testifying  before  a  grand  jury).  This 
provision  ensures  that  such 
communications  continue  to  be 
allowed. 


This  exception  does  not  purport  to 
authorize  any  communications  not 
otherwise  available  pursuant  to 
discovery  procedures  or  legal  process. 

Paragraph  (cj:  Initiation  of 
Communication  by  Represented  Party 

One  of  the  concerns  most  frequently 
raised  by  Department  attorneys  during 
the  comment  period  on  the  previous 
proposal  was  the  lack  of  clarity  under 
current  law  regarding  the  propriety  of 
communicating  with  a  represented 
party,  in  the  absence  of  that  party's 
counsel,  when  the  communication  is 
initiated  by  the  party.  A  defendant  may 
wish  to  communicate  with  the 
government  outside  the  presence  of 
counsel  for  many  valid  reasons. 
Department  attorneys  repeatedly  cited 
the  situation  in  which  a  defendant 
wants  to  cooperate  with  the  government 
but  does  not  want  his  or  her  attorney  to 
know  for  fear  that  the  attorney  will 
disclose  the  defendant's  intentions  to 
others.  This  situation  typically  arises 
when  the  defendant  questions  the 
loyalty  of  his  or  her  attorney,  who  is 
being  paid  by  another  individual 
involved  in  a  criminal  enterprise.  The 
same  problem  may  arise  when  a  single 
attorney  represents  multiple  parties  who 
are  part  of  the  same  criminal  enterprise. 

When  the  desire  of  a  defendant  or 
arrestee  to  speak  with  the  attorney  for 
the  government  outside  the  presence  of 
his  or  her  counsel  is  "voluntary, 
knowing  and  informed,"  there  is  no 
valid  reason  to  prohibit  the  government 
from  engaging  in  such  communications. 
In  fact,  the  Department  believes  that  it 
would  be  a  dereliction  of  its  obligation 
to  enforce  vigorously  federal  law  if  it 
promulgated  a  rule  that  would  prohibit 
such  communications. 

It  is  well  established  that  an 
individual  who  is  entitled  to  counsel 
under  the  Fifth  Amendment  or  the  Sixth 
Amendment  may  waive  that  right  and 
choose  to  communicate  with  the 
government  outside  the  presence  of  his 
or  her  attorney,  "provided  the  waiver  is 
made  voluntarily,  knowingly  and 
intelligently."  Moron  v.  Burbine.  475 
U.S.  412,  421  (1986)  (internal  quotations 
omitted);  Patterson  v.  Illinois,  487  U.S. 
285,  292  (1988);  Brewer  v.  Williams,  430 
U.S.  387.  404-06  (1977).  In  such  a 
situation,  the  defendant  should  not  be 
prohibited  from  engaging  in 
communications  that  are  allowed  by  the 
Constitution  by  a  disciplinary  rule  that 
was  intended  to  protect  that  individual 
in  the  first  place.  Neither  common  sense 
nor  the  principles  underlying  DR  7-104 
and  Rule  4.2  reouire  such  a  result. 

This  paragraph  amends  the  previous 
proposal  by  adding  procedural 
protections  designed  to  ensure  that  such 


waivers  are  in  fact  voluntary,  knowing, 
and  informed.  After  a  represented 
individual  has  been  arrested  or  charged 
in  a  criminal  proceeding  or  is  named  as 
a  defendant  in  a  civil  law  enforcement 
proceeding,  the  proposed  rule  requires 
that  several  steps  be  taken  before  any 
substantive  discussions  take  place.  First, 
the  government  attorney  must  inform 
the  individual  of  his  or  her  right  to 
speak  through  his  or  her  attorney  and  to 
have  that  attorney  present  for  any 
communications  with  the  goverrunent 
attorney.  Second,  the  represented  party 
must  waive  his  or  her  right  to  counsel 
in  such  a  way  as  to  Indicate  that  the 
waiver  is  voluntary,  knowing  and 
informed.  If  at  all  possible,  the  attorney 
for  the  government  should  obtain  a 
signed  written  waiver.  Third,  the 
attorney  for  the  government  must  bring 
the  matter  before  the  appropriate  district 
court  judge,  magistrate  or  other  tribunal 
of  competent  jurisdiction.  The  court 
should  be  asked  for  a  determination; 
That  the  waiver  satisfies  the  provisions 
of  this  rule;  or  that  substitute  counsel  is 
in  place  and  that  counsel  consents  to 
the  communication;  or.  in  the 
alternative,  that  it  is  appropriate  for  the 
court  to  appoint  counsel. 

The  rule  does  not,  however,  require 
that  the  waiver  take  place  before  the 
judge  or  magistrate.  In  exceptional 
circumstances,  it  may  be  impractical  or 
unsafe  to  bring  the  defendant  before  a 
judge  or  magistrate  to  secure  the  waiver. 
In  those  cases,  the  tribunal  must 
determine  in  advance  of  substantive 
discussions,  based  on  the  evidence 
before  it,  whether  the  waiver  was  made 
knowingly,  intelligently  and 
voluntarily. 

As  noted  above,  the  initiation  of  ex 
parte  contacts  by  represented  parties 
frequently  occurs  in  the  context  of  the 
"fearful  defendant"  whose  attorney  has 
been  chosen  by  a  third  party,  often  an 
individual  above  the  defendant  in  the 
criminal  hierarchy.  Such  a  defendant 
may  wish  to  cooperate  with  the 
government  but  may  fear  that  his  life  or 
safety  will  be  endangered  if  his  attorney 
learns  of  the  cooperation.  Although  the 
need  for  a  mechanism  by  which  a 
represented  party  can  initiate  contacts 
with  the  government  is  particularly 
acute  in  this  context,  paragraph  (c)  is 
not  limited  to  this  setting.  Rather,  the 
proper  inquiry  is  whether  the 
represented  party's  waiver  of  the  right  to 
counsel  is  voluntary,  knowing,  and 
informed — not  whether  the  represented 
party  has  established  some  overriding 
justification  for  his  or  her  decision. 
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Paragraph  id):  Waivers  at  the  Time  of 
Arrest 

Paragraph  (c)  of  this  section  provides 
the  general  rule  regarding  how  a 
represented  party  may  waive  any 
protections  otherwise  provided  under 
this  regulation.  This  paragraph  provides 
for  a  more  specific  rule  dealing  with  a 
waiver  at  Lfie  time  of  arrest. 

This  paragraph  provides  that  a 
government  attorney  may  communicate 
directly  with  a  represented  party 
without  the  consent  of  that  party's 
counsel  at  the  time  of  his  or  her  arrest 
if  the  represented  party  has  been  fully 
informed  of  his  or  her  Constitutional 
rights  at  that  time  and  has  waived  them. 
The  government  attorney  need  not 
comply  with  any  of  the  additional 
requirements  of  paragraph  (c)  in  such  a 
situation.  However,  it  is  generally 
prudent  to  obtain  a  wTitten  waiver  at  the 
f.me  of  arrest  if  pos.^ible. 

This  exception  is  intended  to  preserve 
tiie  ability  of  government  attorneys  to 
interview  individuals  immediately 
following  arrest  as  an  effective  and 
i.Tiportant  law  enforcement  tool.  A 
s  jbstantial  body  of  law  has  developed 
regarding  the  post-arrest  waiver  of 
various  Constitutional  rights.  The 
Department  believes  that  the 
Constitutional  requirements  identified 
IP,  that  decisional  law  adequately 
protect  represented  individuals 
following  arrest.  Furthermore,  the 
effectiveness  of  post-arrest  interviews 
would  be  significantly  curtailed  if  the 
procedural  requirements  of  paragraph 
(c)  applied.  Accordingly,  this  paragraph 
IS  intended  to  presen-e  this  investigative 
tool  without  adding  any  additional 
procedural  requirements. 

Paragraph  (e):  Investigation  of 
Additional.  Different  or  Ongoing  Crimes 
or  Civil  Violations 

This  paragraph  is  similar  to.  but  not 
identical  with.  §  77.7(d)  of  the 
previously  published  proposal. 

The  Sixth  Amendment  right  to 
counsel  is  "offense-specific."  McNeil  v. 
Wisconsin.  Ill  S.  Ct.  2204,  2207  (1991). 
Thus,  a  defendant  whose  Sixth 
Amendment  rights  have  attached  as  to 
one  offense  remains  subject  to 
questioning,  whether  direct  or  covert. 
regarding  uncharged  crimes.  Id.:  Maine 
v.  Moulton.  474  U.S.  159. 180  n.l6 
(1985);  United  States  v.  Mitcheltree.  940 
F.2d  1329.  1342  (10th  Cir.  1991);  United 
States  V.  Terzado-Madruga.  897  F.2d 
1099.  1111-12  (11th  Cir.  1990);  United 
States  V.  Chu,  779  F.2d  356.  368  (7th 
Cir.  1985):  United  States  v.  Grego.  724 
F.2cl  701,  703  (8th  Cir.  1984).  The 
proposed  rule  employs  an  analogous 
approach,  permitting  ex  parte  contacts 


with  a  represented  party  if  the  contacts 
involve  the  investigation  of  offenses  as 
to  which  the  represented  party  has 
neither  been  arrested  nor  charged  in  a 
criminal  or  civil  law  enforcement 
proceeding.  The  Department  believes 
this  approach  is  wholly  consistent  with 
DR  7-104  and  Model  Rule  4.2  and  the 
cases  interpreting  them. 

Accordingly,  tnis  section  provides 
that  communications  may  be  made  in 
the  course  of  investigations  of 
additional,  different  or  ongoing  criminal 
or  unlawful  activity,  even  though  the 
individual  is  represented  by  counsel 
with  respect  to  conduct  for  which  he  or 
she  has  already  been  arrested  or 
charged.  Such  additional  criminal  or 
unlawful  conduct  is  typically  one  of 
three  varieties:  (1)  Conduct  that  is 
separate  from  the  original  wrongful 
conduct;  (2)  crimes  that  are  intended  to 
impede  the  trial  of  the  charged  crime  or 
unlawful  conduct,  such  as  subornation 
of  perjury,  obstruction  of  justice,  jury 
tampering,  or  murder,  assault,  or 
intimidation  of  witnesses;  and  (3) 
conduct  that  is  a  continuation  of  the 
charged  crime,  such  as  a  conspiracy  or 
scheme  to  defraud  that  continues  past 
the  time  of  indictment.  The  new  or 
additional  criminal  or  wrongful  activity 
may  have  occurred  in  the  past  or  may 
be  ongoing  at  the  time  of  the 
investigation. 

By  definition,  communications 
pursuant  to  this  exception  will  take 
place  when  the  represented  party  is  the 
subject  of  pending  criminal  or  civil 
enforcement  charges  for  which  he  or  she 
is  represented  by  counsel.  Government 
attorneys  must  take  extreme  care  to 
avoid  violating  the  Sixth  Amendment 
right  to  counsel  whenever  they  invoke 
this  exception  in  the  criminal  context. 
In  particular,  care  must  be  taken  to 
avoid  the  deliberate  elicitation  of 
incriminating  information  regarding  any 
pending  criminal  charges. 

Paragraph  (f):  Imminent  Threat  to 
Safety  or  Life 

The  Supreme  Court  has  recognized 
that,  in  certain  limited  situations, 
otherwise  applicable  constitutional 
requirements  may  be  suspended  by  the 
need  to  guard  against  threats  to  public 
safety.  See  Warden  v.  Hayden.  387  U.S. 
294.  298-99  (1967)  (warrantless  search 
permissible  when  delay  would  endanger 
lives  of  officers  and  citizens);  New  York 
V.  Quarles.  467  U.S.  649.  657  (1984) 
("the  need  for  answers  to  questions  in 
a  situation  posing  a  threat  to  the  public 
safety  outweighs  the  need  for  the 
\Miranda\  prophylactic  rule  protecting 
the  Fifth  Amendment's  privilege  against 
self-incrimination").  Paragraph  (f) 
recognizes  an  analogous  exception  to 


the  general  prohibition  against 
communications  with  represented 
parties  in  the  absence  of  their  counsel. 
It  is  the  Department's  intention  that  this 
exception  be  invoked  only  in  rare 
circumstances  and  only  for  the  purpose 
of  protecting  human  life  or  safety. 
The  exception  has  three  requirements: 

(1)  The  attorney  for  the  government 
must  have  a  good  faith  belief  that  the 
safety  or  life  of  any  person  is  threatened; 

(2)  the  purpose  of  the  communication 
must  be  to  obtain  information  to  protect 
against  the  risk  of  injury  or  death;  and 

(3)  the  attorney  for  the  government 
must,  in  good  faith,  believe  that  the 
communication  is  reasonably  necessary 
to  protect  against  such  risk.  "These 
requirements  are  imposed  to  ensure  that 
the  exception  is  invoked  only  to  protect 
human  life  or  safety,  and  not  as  a 
routine  matter  in  violent  crime 
prosecutions.  For  example,  the  fact  that 
potentially  dangerous  firearms  have  not 
been  recovered  would  not  in  and  of 
itself  be  sufficient  under  ordinary 
circumstances  to  constitute  a  threat  to 
safety  under  this  exception. 
Furthermore,  the  communication  must 
be  for  the  purpose  of  protecting  human 
life  or  safety,  and  may  not  be  designed 
to  elicit  testimonial  evidence.  However, 
information  thus  obtained  may  be  used 
for  any  purpose  consistent  with 
Constitutional  limitations. 

Section  77.7     Civil  and  Criminal 
Enforcement:  Represented  Persons 

As  addressed  in  the  discussion  of 
§  77.3.  individuals  and  organizations 
who  are  neither  defendants  nor  arrestees 
are  not  "parties"  within  the  meaning  of 
this  rule,  and  the  general  prohibition  on 
ex  parte  contacts  therefore  does  not 
apply.  This  section  makes  clear  that 
attorneys  for  the  government  are 
authorized  to  com.municate.  directly  or 
indirectly,  with  a  represented  person 
unless  the  contact  is  prohibited  by  some 
other  provision  of  federal  law.  These 
commimications  are  subject,  however, 
to  the  restrictions  set  forth  in  §§  77.8 
and  77.9.  Furthermore,  proposed 
changes  to  the  United  States  Attorneys' 
Manual  included  in  this  commentary 
will  provide  additional  guidance  to 
Department  attorneys  in  such  situations. 

Section  77.8    Represented  Persons  and 
Represented  Parties;  Plea  Negotiations 

This  section  prohibits  government 
attorneys  from  initiating  or  engaging  in 
negotiations  of  certain  specified  legal 
agreements  with  any  individual  who  the 
government  attorney  knows  is 
represented  by  coun,sel,  without  the 
consent  of  that  individual's  counsel. 
Even  when  substantive  discussions  with 
a  represented  party  or  represented 
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person  are  permissible  under  these 
regulations,  it  ordinarily  would  be 
improper  for  a  government  attorney  to 
initiate  or  negotiate  a  plea  agreement, 
settlement,  immunity  agreement  or  any 
other  disposition  of  a  claim  or  charge  in 
the  absence  of  the  individual's  counsel. 
The  one  exception  to  this  prohibition 
occurs  when  the  communication  is 
initiated  by  the  represented  person  or 
represented  party  and  the  procedural 
safeguards  provided  for  in  §  77.6(c)  are 
satisfied. 

The  Department  believes  that  this 
section  is  vitally  important  for  the 
preservation  of  the  attorney-client 
relation.ship.  One  of  the  primary 
purposes  informing  Rule  4.2  and  DR  7- 
104  is  that  an  individual  represented  by 
counsel  should  be  protected  from 
overreaching  by  an  attorney  for  an 
adversary.  The  Department  believes  the 
risk  of  such  overreaching  is  greatest 
during  negotiations  over  plea 
agreements,  settlements  and  other  key 
legal  agreements.  The  training, 
experience  and  knowledge  of  the  law 
possessed  by  an  attorney  is  particularly 
valuable  in  such  situations. 

The  prohibition  contained  in  this 
section  includes  all  discussions  of  the 
terms  of  a  particular  plea  agreement, 
settlement  agreement  or  other  agreement 
covered  by  the  section.  However,  this 
section  does  not  prohibit  an  attorney  for 
the  government  from  responding  to 
questions  regarding  the  nature  of  such 
ag.-eements,  potential  charges,  potential 
penalties  or  other  subjects  related  to 
such  agreements  during  an  otherwise 
permissible  discussion.  Nevertheless,  an 
attorney  for  the  government  should  take 
care  in  such  situations  not  to  go  beyond 
providing  information  on  these  and 
similar  subjects  and  should  generally 
refer  the  represented  person  to  his  or 
her  counsel  for  further  discussion  of 
these  issues.  The  government  attorney 
should  also  make  it  clear  that  he  or  she 
will  not  negotiate  any  agreement  with 
respect  to  the  disposition  of  criminal 
charges,  civil  claims  or  potential  charges 
or  claims  or  immunity  without  the 
presence  or  consent  of  counsel. 

Section  77.9    Represented  Persons  and 
Represented  Parties;  Respect  for 
Attorney-Client  Relationships 

When  an  attorney  for  the  government 
communicates  with  a  represented  party 
pursuant  to  one  or  more  of  the 
exceptions  listed  in  §  77.6,  or  with  a 
represented  person  pursuant  to  §  77.7, 
the  communication  is  nevertheless 
subject  to  the  restrictions  of  this  section. 


Paragraph  (a):  Deference  to  Attorney- 
Client  Relationship 

DR  7-104(A)(l)  and  Rule  4.2  protect 
a  represented  party's  right,  if  he  or  she 
so  chooses,  to  communicate  with  his  or 
her  adversary  only  through  counsel.  The 
rules  do  not  compel  one  to  make  that 
choice,  and  the  represented  party  may 
elect  to  speak  directly  with  the 
government  despite  his  or  her  attorney's 
advice  not  to  do  so.  As  a  further 
protective  measure,  federal  courts  have 
recognized  that  it  is  improper  for  an 
attorney  for  the  government  to  disparage 
counsel  for  the  represented  party  or 
otherwise  to  seek  to  disrupt  the 
relationship  between  that  party  and  his 
attorney.  See,  e.g..  United  States  v. 
Morrison.  449  U.S.  361,  362.  367  (1981); 
United  States  v.  Weiss.  599  F.2d  730, 
740  (5th  Cir.  1979);  id.  at  740-41 
(Godbold,  J.,  specially  concurring).  This 
paragraph  codifies  those  basic 
principles  by  prohibiting 
communications  that:  (1)  Attempt  to 
elicit  information  regarding  lawful 
defense  strategies;  (2)  disparage  the 
represented  party's  counsel;  or  (3) 
otherwise  disrupt  the  attorney-client 
relationship.  These  prohibitions  apply 
in  every  phase  of  criminal  and  civil 
enforcement  investigations  and 
proceedings. 

However,  the  paragraph  al-so 
accommodates  an  important  exception 
to  this  prohibition.  Courts  have  held 
that  a  government  attorney  mav  not 
permit  legal  proceedings  to  go  forward 
if  he  or  she  is  aware  of  a  conflict  of 
interest  between  a  represented  party  and 
his  or  her  law7er.  See  United  States  v. 
lorizzo,  786  F.2d  52,  59  (2d  Cir.  1986). 
Under  these  circumstances,  the  attorney 
for  the  government  ordinarily  should 
move  to  disqualify  the  lawyer  involved, 
if  legal  proceedings  have  already 
commenced.  If  it  is  not  feasible  to  move 
for  disqualification  or  otherwise 
challenge  the  representation,  this 
paragraph  allows  an  attorney  for  the 
government  to  communicate  with  the 
represented  individual  for  the  limited 
purpose  of  apprising  the  represented 
individual  of  the  perceived  conflict. 
However,  any  substantive  discussion  of 
the  subject  matter  of  the  representation 
is  permissible  only  insofar  as  it  is 
authorized  by  some  other  provision  of 
this  rule. 

In  order  to  ensure  that  this  provision 
is  used  only  in  rare  circumstances,  the 
rule  would  require  prior  authorization 
for  such  communications  from  the 
Attorney  General,  the  Deputy  Attorney 
General,  the  Associate  Attorney  General, 
an  Assistant  Attorney  General  or  a 
United  States  Attorney.  The 
authorization  should  be  in  wTiting  if  at 


all  possible.  Furthermore,  before 
providing  approval,  the  authorizing 
officer  must  find:  (1)  A  substantial 
likelihood  of  a  conflict;  and  (2)  that  it 
is  not  feasible  to  obtain  a  court  order  on 
the  matter. 

Paragraph  lb):  Attorney-Client  Meetings 

The  attendance  of  an  undercover 
agent  or  a  cooperating  witness  at  lawful 
meetings  of  an  individual  and  his  or  her 
attorneys  is  ordinarily  an  improper 
intrusion  into  the  attorney-client 
relationship.  The  courts  have 
recognized,  however,  that  such 
attendance  occasionally  will  be  required 
when  the  operative  is  invited  to 
partiotpate  and  his  or  her  refusal  to  do 
so  would  effectively  reveal  his  or  her 
connection  to  the  government.  See,  eg.. 
Weatherford  v.  Bursey,  429  U.S.  545, 
557  (1977);  United  States  V.  Ginsberg, 
758  F.2d  823.  833  (2d  Or.  1985);  United 
States  v.  Mastroianni,  749  F.2d  900.  906 
(1st  Gr.  1984).  As  the  First  Circuit  has 
noted,  a  contrary  rule  "would  provide 
the  defense  with  a  quick  and  easy  alarm 
system  to  detect  the  presence  of  any 
informants,  simply  by  inviting  all 
knowTi  associates  of  defendants  to  a 
supposed  defense  strategy  meeting." 
Mastroianni,  749  F.2d  at  906. 

Attendance  at  such  meetings, 
however,  intrudes  into  the  attorney- 
client  relationship  and  impairs  the  right 
of  the  defendant  to  a  fair  trial. 
Accordingly,  this  section  provides  that 
undercover  agents  or  cooperating 
witnesses  may  participate  in  such 
meetings,  but  only  when  requested  to  do 
so  by  the  defense  and  when  reasonably 
necessary  to  protect  their  safety  or  life, 
or  the  confidentiality  of  an  undercover 
operation.  See  Weatherford,  429  U.S.  at 
557  (informant  went  to  meeting  "not  to 
spy,  but  because  he  was  asked  and 
because  the  State  was  interested  in 
retaining  his  undercover  services  on 
other  matters  and  it  was  therefore 
necessary  to  avoid  raising  the  suspicion 
that  he  was  in  fact  the  informant  whose 
existence  Ithe  defendant  and  his 
counsel]  already  suspected"). 

However,  even  when  an  undercover 
operative's  attendance  at  such  a  meeting 
is  authorized  to  protect  his  or  her  cover 
and  safety,  any  information  acquired 
regarding  lawful  defense  strategy  or  trial 
preparation  may  not  be  communicated 
to  government  attorneys  or  otherwise 
used  to  the  substantial  detriment  of  the 
represented  party.  See  Weatherford.  429 
U.S.  at  558;  Ginsberg.  758  F.2d  at  833; 
Mastroianni.  749  F.2d  at  906.  As  a 
safeguard,  this  rule  provides  that  such 
information  should  not  be 
communicated  to  the  attorneys  for  the 
government  or  law  enforcement  agents 
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who  are  participating  in  the  trial  of  the 
pending  criminal  charges. 

When  there  is  reasonable  cause  to 
believe  that  the  purpose  of  the  meeting 
is  not  the  lawful  defense  of  the 
underlying  charges,  but  the  commission 
of  a  new  or  additional  crime  (such  as 
bribery  of  a  witness  or  subordination  of 
perjury),  attendance  by  informants  or 
underco%er  agents  at  attorney-client 
meetings  is  permissible  pursuant  to 
§  77.6(e).  The  belief,  however,  must  be 
based  on  reasonable  cause,  not  mere 
suspicion  or  conjecture.  See 
Mastroianni.  749  F.2d  at  906. 
Furthermore,  the  prohibition  against 
communication  of  lawful  defense 
strategy  to  the  prosecution  should  be 
observed  it.  in  fact,  such  strategy  is 
imparted  to  the  informant  or  agent. 

Government  attorneys  should  give 
serious  consideration  to  the  extreme 
sensitivity  of  permitting  agent  and 
informant  attendance  at  defense 
meetings.  Agents  and  informants  should 
be  instructed  to  avoid  participating  in 
such  meetings,  and  to  min-mize  their 
participation  when  attendance  is 
required,  if  it  is  possible  to  do  so 
without  arousing  suspicion.  Agents  or 
witnesses  who  attend  defense  meetings 
should  also  be  instructed  to  avoid  taking 
any  role  in  the  shaping  of  defense 
strategy  or  trial  preparations.  Finally, 
agents  and  informants  should  be 
instructed  to  avoid  imparting  defense 
strategy  or  trial  preparation  information 
to  any  other  law  enforcement  officials  if 
rt'asonably  feasible  to  do  so. 

Finally,  this  restriction  applies  only  to 
law  enforcement  officials  and 
cooperating  witnesses  who  are  acting  as 
"agents  for  the  government"  at  the  time 
of  the  communication.  If  one  of  several 
co-defendants  who  attended  an 
attorney-client  defense  strategy  meeting 
later  testifies  for  the  government  at  trial. 
no  violation  will  have  occu.Tcd  as  long 
as  tile  co-defendant  was  not  a 
go%errunent  agent  at  the  time  of  the 
meeting.  United  States  v.  Brugman.  655 
F.2d  540.  545-^6  (4th  Cir.  1981). 

Section  77.10    Organizations  and 
Employees 

This  section  is  similar  in  structure  to 
§  77.13  of  the  previously  published 
proposal.  However,  it  includes  several 
substantive  changes  based  on  comments 
rtH  eived  during  earlier  comment 
periods. 

The  issue  addressed  by  this  section — 
vvhi-a  should  a  communication  with  an 
employee  or  member  of  a  represented 
organization  be  considered  a 
com.muiiication  with  the  organization 
itself — is  one  of  the  most  difficult  issues 
addressed  by  these  regulations.  It  was 
also  perhaps  the  most  commented  upon 


provision  during  the  comment  period. 
Several  federal  prosecutors  commented 
that  they  regularly  encounter  attorneys 
who  assert  that  they  represent  every 
individual  in  a  large  corporation  or 
organization.  Others  stated  that  these 
blanket  claims  of  representation  extend 
to  all  the  former  employees  as  well. 
These  prosecutors  argued  for  a  bright 
line  rule  to  prevent  such  abuse  and 
generally  commented  favorably  on  the 
earlier  proposal.  Others  argued  that  the 
earlier  proposal  was  too  narrow  in  scope 
and  would  deprive  corporations  and 
other  organizations  of  the  effective 
assistance  of  counsel. 

The  Department  believes  that  this 
section,  and  particularly  the  definition 
of  "controlling  individual"  in  §  77.10(a). 
strikes  an  appropriate  balance,  one  that 
ensures  government  attorneys  the  ability 
to  enforce  federal  law.  while  preserving 
the  opportunity  for  corporations  and 
other  organizations  to  secure  effective 
assistance  of  counsel. 

Paragraph  (a):  Communications  With 
Current  Employees;  Organizational 
Representation 

This  paragraph  states  that  a 
communication  with  a  current 
employee  of  an  organizational  party  or 
person  should  be  treated  as  a 
communication  with  the  organization 
for  purposes  of  this  part  only  if  the 
employee  is  a  controlling  individual.  If 
a  communication  with  a  current 
employee  is  considered  to  be  a 
communication  with  a  represented 
organization  under  these  rules  (that  is, 
if  the  communication  is  with  a 
controlling  individual),  then  that 
communication  is  subject  to  the  same 
limitations  that  would  apply  if  the 
communication  were  directly  with  the 
represented  organization. 

In  accord  with  the  basic  structure  of 
this  part,  which  distinguishes  between 
represented  parties  and  represented 
persons,  this  paragraph  effectively 
provides  that  when  an  organization  is  a 
represented  party,  an  attorney  for  the 
government  shall  not  communicate,  or 
cause  another  to  communicate  (subject 
to  the  exceptions  enumerated  in  §  77.6), 
with  any  controlling  individual  of  the 
organization  without  the  consent  of  the 
organization's  attorney.  In  contrast, 
when  an  organization  qualifies  as  a 
represented  person,  an  attorney  for  the 
government  may  communicate,  or  cause 
another  to  communicate,  with  any 
controlling  individual  if  the 
communication  does  not  involve 
negotiations  of  a  plea  agreement, 
settlement,  statutory  or  non-statutory 
immunity  agreement,  or  other 
disposition  of  actual  or  potential 
criminal  charges  or  civil  enforcement 


claims,  or  sentences  or  penalties,  as 
prohibited  by  §  77.8,  and  if  the 
communication  does  not  violate  the 
provisions  of  §77.9. 

The  definition  of  "controlling 
individual"  is  intended  to  encompass 
those  individuals  who  typically  are  part 
of  the  organization's  control  group.  A 
controlling  individual  under  this 
definition  must;  (1)  Be  a  current 
employee  or  member  of  the 
organization;  (2)  hold  a  high  level 
position  with  the  organization;  (3) 
participate  "as  a  decision  maker  in  the 
determination  of  the  organization's  legal 
position  in  the  proceeding  or 
investigation  of  the  subject  matter";  and 
(4)  be  known  by  the  government  to  be 
engaged  in  such  activities.  This 
definition  attempts  to  identify  those 
limited  number  of  individuals  affiliated 
with  the  organization  who  actually  are 
involved  in  determining  the 
organization's  position  with  regard  to 
the  legal  proceeding  or  investigation. 

DR  7-104  and  Rule  4.2  are  intended 
to  protect  the  attorney-client 
relationship  from  unnecessary 
interference  and  to  protect  represented 
parties  from  overreaching  by  opposing 
counsel.  Communications  with  those 
high-level  individuals  affiliated  with  or 
employed  by  an  organization  who  are 
responsible  for  employing  and  directing 
the  organization's  counsel  and  for 
determining  legal  positions  taken  by  the 
organization  are  the  type  of 
communications  prohibited  by  DR  7- 
104.  Accordingly,  this  paragraph  defines 
"controlling  individual"  consistent  with 
the  principles  underlying  the 
disciplinary  rules  on  ex  parte  contacts. 

Of  all  the  issues  pertaining  to  7- 
104(A)(1),  the  issue  of  organizational 
representation  has  engendered  the 
greatest  confusion  and  disagreement 
among  the  lower  federal  courts.  Courts 
considering  the  question  have  applied  a 
variety  of  modes  of  analysis,  either 
singly  or  in  combination.  The 
Department  believes  the  best  approach 
is  that  adopted  by  those  courts  that  have 
attempted  to  identify  an  organization's 
"control  group."  See.  e.g..  Shealyv. 
Laidlaw  Bros..  34  FEP  Cases  1223.  1225 
(D.S.C.  1984)  (a  corporate  "party"  under 
DR  7-104(A)(l)  includes  "a  person 
whose  employer's  interests  are,  by 
virtue  of  his  position  of  employment,  so 
close  to  his  own  and  to  his  heart  that  he 
could  be  depended  upon  in  all  events  to 
carry  out  his  employer's  direction"); 
B.H.  bv  Monahan  v.  Johnson.  128  F.R.D. 
659.  663  (N.D.  111.  1989)  ("only  'those 
individuals  who  can  bind  it  [the 
defendant]  to  a  decision  or  settle 
controversies  on  its  behalf  would  be 
considered  parties  for  purposes  of  DR  7- 
104");  Frey  v.  Department  of  Health  Sr 
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Human  Sens.,  106  F.R.D.  32.  35 
lE.D.N.Y.  1985)  ("the  Rule  applies  to 
those  employees  of  a  government 
agency  who  are  the  'alter  egos'  of  the 
entity,  that  is.  those  individuals  who 
can  bind  it  to  a  decision  or  settle 
controversies  on  its  behalf):  Fair  Auto. 
Repair  V.  Car-X  Serv.  Systems.  128 
Ill.App.3d  763.  771.  471  N.E2d  554.  560 
(1984)  (DR  7-104(A)(l)  prohibits  ex 
parte  contacts  with  corporate 
defendant's  "control  group,"  defined  as 
"those  top  management  persons  who 
had  the  responsibility  of  making  final 
decisions  and  those  employees  whose 
advisory  roles  to  top  management  are 
such  that  a  decision  would  not  normally 
be  made  without  those  persons'  advice 
or  opinion  or  whose  opiflions  in  fact 
form  the  basis  of  any  final  decision"). 

The  Department  believes  that  the 
"control  group"  approach  most 
accurately  reflects  the  values  underlying 
DR  7-104(A)(l)  and  Rule  4.2.  This 
approach  properly  seeks  to  identify 
those  employees  who  exercise  such 
sufficient  authority  within  the 
organization  that  communications  with 
them  should  be  regarded  as 
communications  with  the  organization 
itself.  The  Department  also  believes  that 
the  alternative  approaches  would 
impose  unacceptable  constraints  on 
federal  law  enforcement. 

Paragraph  (bj:  Communications  With 
Former  Employees:  Organizational 
Representation 

This  paragraph  authorizes 
communications  with  former  employees 
of  represented  organizations.  Because 
former  employees  do  not  direct  the 
affairs  of  the  organization  and  therefore 
cannot  be  considered  members  of  the 
"control  group"  or  any  other  controlling 
entity  of  an  organization, 
communications  with  them  are  not 
considered  communications  with  the 
organization  for  purposes  of  the 
proposed  rule.  This  reasoning  is 
consistent  with  the  conclusion  of  the 
majority  of  federal  courts  that  have  held 
that  DR  7-104(A)(l)  does  not  bar 
communications  with  former  employees 
of  a  represented  corporate  party.  See, 
e.g..  Hanntz  v.  Shiley,  Inc..  766  F.  Supp. 
258,  267  &  n.8  (D.N.J.  1991);  Action  Air 
Freight,  Inc.  v.  Pilot  Air  Freight  Corp., 
769  F.  Supp.  899,  904  (E.D.Pa.  1991): 
Shearson  Lehman  Bros..  Inc.  v.  Wasatch 
Bank,  139  F.R.D.  412.  417-18  (D.Utah 
1991);  Sherrod  v.  Furniture  Center,  769 
F.  Supp.  1021, 1022  (VV.D.  Tenn.  1991); 
Dubois  V.  GradcG  Systems,  Inc.,  136 
F.R.D.  341.  345  n.4  (D.Conn.  1991); 
Polycast  Technology  Corp.  v.  Uniwyal. 
Inc..  129  F.R.D.  621,  628  (S.D.N.Y. 
1990).  See  also  ABA  Comm.  on  Ethics 
and  Professional  Responsibility,  Formal 


Op.  359  (1991)  ("Accordingly,  it  is  the 
opinion  of  the  Committee  that  a  lawyer 
representing  a  client  in  a  matter  adverse 
to  a  corporate  party  that  is  represented 
by  another  lawyer  may.  without 
violating  Model  Rule  4.2,  communicate 
about  the  subject  of  the  representation 
with  an  unrepresented  former  employee 
of  the  corporate  party  without  the 
consent  of  the  corporation's  lawyer."). 
But  see  PPG  Industries.  Inc.  v.  BASF 
Corp..  134  F.R.D.  118, 121  (VV.D.Pa. 
1990);  Public  Sen'.  Elec.  &■  Gas  v. 
Associated  Elec.  &■  Gas.  745  F.  Supp. 
1037,  1042  (D-N.J.  1990). 

Paragraph  (c):  Communications  With 
Former  or  Current  Employees; 
Individual  Representation 

This  paragraph  provides  that  if  a 
former  or  current  employee  or  a  member 
of  an  organization  retains  his  or  her  own 
counsel,  the  government  shall  provide 
the  same  protection  to  him  or  her  that 
would  be  provided  under  this  part  to 
any  other  represented  person  or 
represented  party.  Communications 
with  that  individual  are  subject  to  the 
limitations  set  forth  in  this  part. 
Although  this  section  provides  the 
general  rule  for  such  communications, 
paragraph  (d)  addresses  the  specific 
situation  in  which  a  controlling 
individual  of  a  represented  organization 
retains  separate  counsel. 

This  paragraph  also  provides  that  the 
govenunent  will  not  accept,  for 
purposes  of  this  rule,  blanket  claims  by 
counsel  that  he  or  she  represents  all  or 
a  large  number  of  employees  of  the 
organization.  It  is  important  to  note  that 
this  provision  is  only  relevant  when  the 
attorney  for  the  government  would  be 
prohibited  by  some  other  provision  of 
this  part  from  contacting  an  individual 
falling  under  the  broad  claims  of 
representation  under  question.  For 
example,  an  attorney  for  the  government 
may  contact  a  low-level  employee  of  a 
corporation,  without  consent  of  that 
employee's  counsel  or  the  corporation's 
counsel,  regarding  a  matter  for  which 
the  corporation  has  already  been 
indicted  as  part  of  an  undercover  or 
overt  factual  investigation,  if  that 
individual  has  not  been  arrested  or 
named  as  a  defendant  in  a  criminal  or 
civil  law  enforcement  proceeding. 
Therefore,  the  fact  that  an  attorney  has 
stated  that  he  or  she  represents  that 
individual  will  have  no  bearing  on 
whether  the  communication  is  proper. 

However,  if  a  particular 
communication  with  an  individual 
employee  included  in  such  a  claim  of 
representation  would  be  improper 
under  these  regulations  if  he  or  she  were 
in  fact  represented  by  counsel  (for 
example,  communications  to  negotiate  a 


plea  agreement),  then  this  paragraph 
provides  that  a  government  attorney 
must  first  inquire  whether  the  employee 
is  in  fact  represented  before  undertaking 
substantive  communications  with  the 
employee.  As  part  of  this  inquiry,  the 
goverrunent  attorney  is  not  required  to 
disclose  to  the  employee  the  fact  that 
counsel  has  asserted  that  he  or  she 
represents  the  employee.  If  the 
employee  indicates  that  he  or  she  is  not 
represented  by  counsel,  it  is  proper  for 
the  government  attorney  to  treat  the 
employee  as  unrepresented.  If  the 
employee  indicates  that  he  or  she  is 
represented  by  counsel  with  regard  to 
the  relevant  subject  matter,  the  attorney 
for  the  government  shall  treat  that 
employee  as  a  represented  person  or 
represented  party,  and  any  further 
communications  with  that  individual 
shall  be  governed  by  this  part. 

Paragraph  (d):  Communications  With 
Separately  Represented  Controlling 
Individuals 

This  paragraph  ensures  that 
communications  with  a  controlling 
individual  of  an  organization  that 
qualifies  as  a  represented  party  are 
subject  to  basically  the  same  limitations, 
regardless  of  whether  the  controlling 
individual  has  retained  separate  counsel 
on  the  same  subject  matter.  Thus,  this 
paragraph  only  applies  in  the 
circumstances  in  which  a  controlling 
individual  of  a  represented 
organizational  party  retains  separate 
counsel.  In  such  circumstances,  a 
government  attorney  may  not 
communicate  with  the  controlling 
individual  without  the  consent  of  that 
individual's  sep)arate  counsel  unless  the 
communication  satisfies  one  of  the 
exceptions  contained  in  §§  77.6  or  77.9 
of  this  part.  The  paragraph  also  allows 
such  communications  if  the  individual 
does  not  qualify  as  a  represented  party, 
initiates  the  communication,  and  waives 
the  presence  of  counsel.  Thus,  the  same 
rules  apply  to  contacts  with  controlling 
individuals  of  represented 
organizational  parties  who  retain 
separate  counsel  as  apply  to  controlling 
individuals  of  represented 
organizational  parties  who  are  not 
separately  represented. 

Paragraph  (e):  Communications  With 
Unrepresented  Controlling  Individuals 

This  paragraph  addresses  a  relatively 
narrow  circumstance:  when  a 
controlling  individual  who  is  not 
individually  represented  by  counsel 
initiates  a  communication  with  the 
government  outside  the  presence  of 
counsel  for  the  organization.  An 
attorney  for  the  government  may 
participate  in  such  communications  if: 
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(1)  The  controlling  individual  indicates 
that  he  or  she  is  speaking  exclusively  in 
his  or  her  personal  capacity  and  not  as 
a  representative  of  the  organizational 
party;  and  (2)  he  or  she  indicates  that 
the  waiver  of  counsel  is  voluntary, 
knowing  and  informed  and.  if  willing, 
signs  a  statement  to  that  efTect.  The  feci 
that  the  controlling  individual  indicates 
that  he  or  she  is  speaking  in  his  or  her 
personal  capacity  does  not  mean, 
however,  that  incriminating  testimony 
received  from  the  controlling  individual 
cannot  bo  ased  against  the  represented 
organization. 

If  the  controlling  individual  is  also  a 
named  defendant  in  a  civil  enforcement 
proceeding  or  has  been  arrested  or 
charged  in  a  criminal  action,  the 
requirements  set  forth  in  §  77.6(c)  must 
be  satisfied  before  any  substantive 
communications  are  made. 

Paragraph  {f).  Multiple  Representation 

This  paragraph  makes  clear  that  the 
proposed  regulations  should  not  be 
construed  as  altering  existing  legal  and 
ethical  rules  regarding  the  propriety  of 
multiple  representation. 

Section  77.11     Enforcement  of  Fules 
Paragraph  (a):  Enforcement  by  Attorney 
General 

In  order  to  ensure  consistency  -and 
uniformity  in  the  interpretation  of  the 
proposed  rule,  this  paragraph  provides 
that  the  Attorney  General  shall  have 
exclusive  authority  to  enforce  these 
regulations.  Thus,  neither  state  courts 
nor  state  disciplinary  boards  may 
impose  sanctions  on  a  Department 
attorney  for  violations  of  this  rule  or 
state  or  local  rules  governing 
communications  with  represented 
parties  except  as  provided  in  §  77.12. 
This  paragraph  further  provides  the 
framework  for  investigating  allegations 
that  a  Dep.3rtment  attorney  has  violated 
these  regulations.  It  provides  that  the 
Department's  Office  of  Professional 
Responsibility  ("OPR")  shall  have 
jurisdiction  to  investigate  such 
allegations  and  that  violations  will  be 
treated  as  matters  of  attorney  discipline. 
See  28  CFR  0.39  (establishing  and 
defining  duties  of  OPR).  It  also  makes 
clear  that  the  Attorney  Generals 
determination  as  to  whether  a  violation 
has  occurred  shall  be  final  and 
conclusive  except  to  the  extent  that  the 
Department  attorney  enjoys  a  right  of 
review  provided  by  other  laws. 

Paragraph  lb):  ,Vo  Private  Remedies 

This  paragraph  provides  that  the 
proposed  regulations  are  not  intended 
and  will  not  create  any  substantive 
rights  for  any  person  other  than  an 
attorney  for  the  government.  In 


particular,  a  violation  of  the  rule  will 
not  provide  a  basis  for  the  dismissal  of 
civil  or  criminal  charges  or  for  the 
suppression  of  evidence  that  is 
otherwise  admissible.  This  provision 
accords  with  existing  law.  Traditionally, 
matters  relating  to  communications  with 
represented  persons  have  been  treated 
as  matters  of  attorney  discipline  without 
granting  substantive  rights  to  defendants 
or  any  other  persons.  See,  e.g.,  ABA 
Code  of  Professional  Responsibility, 
Preliminary  Statement;  ABA  Model 
Rules  of  Professional  Conduct,  Scope. 
Of  course,  when  the  communication 
with  a  represented  person  or 
represented  party  violates  the 
Constitution,  the  federal  courts  retain 
the  power  to  fashion  appropriate 
remedies. 

Section  77.12:  Relationship  to  State  and 
Local  Regulation 

Both  DR  7-104  and  Model  Rule  4.2 
provide  that  communications  that  are 
"authorized  by  law"  are  not  prohibited 
by  the  rule.  Virtually  all  the  states  have 
adopted  some  version  of  DR  7-104  or 
Model  Rule  4.2  that  includes  an 
"authorized  by  law"  exception.  These 
proposed  rules,  as  substantive 
regulations  duly  promulgated  by  the 
Attorney  General  pursuant  to  statutory 
authority,  have  the  force  and  effect  of 
law.  See  eg.  Batterton  v.  Francis,  432 
U.S.  416,  425  n.9  (1977).  Accordingly, 
communications  with  represented 
persons  that  are  undertaken  pursuant  to 
these  rules  should  be  considered 
"authorized  by  law"  within  the  meaning 
of  rules  adopted  by  the  various  states. 
Such  communications  will  therefore  be 
consistent  with  state  rules  wherever 
state  bar  authorities  have  adopted  a  rule 
containing  the  "authorized  by  law" 
exception.  Furthermore,  no  conflict  will 
arise  between  state  and  federal  law  in 
those  jurisdictions  with  regard  to 
communications  with  represented 
persons. 

In  those  states  that  do  not  currently 
include  an  "authorized  by  law" 
exception  or  repeal  current  provisions, 
the  proposed  rule  may  conflict  with 
their  provisions  governing 
communications  with  represented 
parties.  The  second  sentence  of  this 
section  provides  that  in  those  cases  the 
proposed  regulations  will  preempt  the 
application  of  conflicting  state  and  local 
rules  as  they  relate  to  contacts  by 
Department  of  Justice  attorneys.  The 
longstanding  position  of  the  Department 
is  that  the  Supremacy  Clause  bars  "any 
attempt  by  a  state  bar  association  to 
impose  sanctions  on  a  government 
attorney  who  is  acting  lawfully  and  in 
pursuance  of  his  federal  law 
enforcement  responsibilities."  See 


Ethical  Restraints  of  the  ABA  Code  of 
Professional  Responsibility  on  Federal 
Criminal  Investigations.  4B  Op.  O.L.C. 
576,  601-02  (1980).  It  is  clear  that  a 
Department  regulation  published  after 
notice  and  comment  constitutes  "federal 
law."  See,  e.g.,  Chrysler  Corp.  v.  Brown, 
441  U.S.  281,  295  (1979)  ("It  has  been 
established  in  a  variety  of  contexts  that 
properly  promulgated,  substantive 
agency  regulations  have  the  'force  and 
effect  of  law' ").  It  is  also  clear  that  a 
properly  promulgated  Department  rule 
is  binding  upon  state  authorities  and 
supersedes  contrary  provisions  of  state 
law.  The  Supreme  Court  has  recognized 
that  "[flederal  regulations  have  no  less 
pre-emptive  effei:t  than  federal 
statutes."  Fidelity  Fed.  Sav.  &■  Loan 
Ass'n  v.  De  La  Cuesta.  458  U.S.  141,  153 
(1982).  Accord,  e.g..  City  of  New  York  v. 
FCC.  486  U.S.  57.  63  (1988)  ("[tlhe 
phrase  'Laws  of  the  United  States'  [in 
the  Supremacy  Clause]  encompasses 
both  federal  statutes  themselves  and 
federal  regulations  that  are  properly 
adopted  in  accordance  with  statutory 
authorization");  Capital  Cities  Cable, 
Inc.  V.  Crisp,  467  U.S.  691,  698-700 
(1984). 
Accordingly,  to  the  extent  the 

[)roposed  regulations  conflict  with  state 
aw,  the  regulations  preempt  the 
conflicting  state  law. 

This  section  does,  however,  provide 
an  important  exception.  If  the  Attorney 
General  finds  that  a  Department 
attorney  has  willfully  violated  these 
regulations,  preemption  will  not  apply. 
As  a  result,  a  government  attorney  who 
willfully  engages  in  communications 
that  violate  these  rules  will  be  subject  to 
disciplinary  proceedings  both  by  the 
Department  and  by  the  appropriate  state 
disciplinary  authorities. 

rv.  United  States  Attorneys'  Manual 

In  addition  to  the  promulgation  of  the 
proposed  regulations  discussed  above, 
the  Department  proposes  to  add  several 
new  provisions  to  the  United  States 
Attorneys'  Manual  to  provide  additional 
guidance  to  Department  attorneys  when 
dealing  with  individuals  or  entities 
represented  by  counsel  during  criminal 
or  civil  law  enforcement  investigations 
and  proceedings.  Those  provisions  are 
set  forth  in  full  below  as  part  of  this 
commentary. 

The  decision  to  include  some 
restrictions  in  the  Manual  while  other 
restrictions  are  contained  in  the  rule 
was  an  important  one.  In  the  process  of 
determining  what  the  appropriate 
Departmental  polic)'  should  be,  it 
bcc.ime  clear  that  any  regulation  would 
have  to  apply  to  a  variety  of 
circumstances,  including:  White  collar 
and  organized  crime  investigations. 
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complex  conspiracy  investigations, 
individuals  whose  counsel  are  paid  by 
a  third  party,  and  individuals  fearful  of 
their  counsel  for  various  reasons. 
Accordingly,  the  Department 
determined  that  the  regulations  should 
be  broad  in  scope  and  should  provide 
unambiguous  guidance  that  would  not 
adversely  affect  federal  law  enforcement 
efforts.  Thus,  the  regulations  distinguish 
between  the  investigative  period  before 
indictment,  arrest,  or  the  fiHng  of  a 
complaint  and  the  period  after  arrest  or 
the  commencement  of  formal 
proceedings.  They  also  distinguish 
between  communications  that  are  part 
of  a  factual  investigation  and 
negotiations  of  plea  agreements, 
settlements  and  similar  legal 
arrangements.  At  the  same  time,  the 
Manual  revisions  require  that 
government  attorneys  consider  the 
principles  underlying  the  basic 
prohibitions  in  a  much  wider  variety  of 
circumstances. 

The  Department  expects  all 
Department  attorneys  involved  in 
criminal  or  civil  law  enforcement 
proceedings  to  adhere  to  these 
provisions.  Failure  to  do  so  will  result 
in  appropriate  departmental  discipline. 

Tnere  are  two  especially  important 
provisions  that  should  be  addressed. 

First,  §9-13.240  prohibits  a 
government  attorney  from 
communicating  with  a  person  known  to 
be  represented  by  counsel  who  the 
government  attorney  knows  is  a  target  of 
a  federal  criminal  or  civil  enforcement 
investigation.  Tlie  Manual  provides 
several  exceptions  to  this  general 
prohibition,  including  the  following; 
When  the  communication  is  initiated  by 
the  target;  when  the  communication 
occurs  at  the  time  of  arrest  and  the 
represented  person  has  waived  his  or 
her  Constitutional  rights;  when  the 
government  attorney  believes  the 
contact  is  necessary  to  protect  against  a 
risk  to  human  life  or  safety;  or  when  a 
senior  Department  official  determines 
that  exigent  circumstances  exist,  making 
the  communication  necessary  for 
effective  law  enforcement.  In  addition. 
§  9-13.220  provides  an  exception  to  the 
general  prohibition  if  the 
communication  is  made  in  the  course  of 
an  undercover  investigation. 

"Target"  is  defined  as  a  "person  as  to 
whom  the  attorney  for  the  government 
has  substantial  evidence  linking  that 
person  to  the  commission  of  a  crime  or 
to  other  wTongful  conduct  and  as  to 
whom  the  attorney  for  the  government 
anticipates  seeking  an  indictment  or 
naming  as  a  defendant  in  a  civil  law 
enforcement  proceeding."  Because  an 
individual  who  is  a  target  of  a  federal 
investigation  is  typically  in  a  clearly 


adversarial  relationship  with  the  federal 
government,  the  Department  believes 
that  the  principles  underlying  DR  7-104 
and  Rule  4.2  are  implicated  and  an 
extension  of  the  prohibition  contained 
in  the  rule  is  appropriate. 

In  its  enforcement  of  this  provision, 
the  Department  intends  to  give 
substantial  deference  to  a  federal 
attorney's  good  faith  judgment  regarding 
the  likelihood  that  a  particular  person 
will  ultimately  become  a  defendant. 
Even  if  the  attorney  for  the  government 
believes  that  an  individual  will 
probably  be  named  as  a  defendant,  that 
individual  is  not  considered  a  target 
until  the  government  has  actually 
obtained  substantial  evidence  linking 
that  individual  to  the  commission  of  a 
crime  or  to  unlawful  conduct.  The 
government  attorney's  uncorroborated 
belief  that  an  individual  will  ultimately 
be  named  as  a  defendant  is  not  enough. 
Thus,  an  individual  is  not  considered  a 
target  under  this  rule  until  both  the 
attorney  for  the  government  believes 
that  he  or  she  will  probably  be  named 
as  a  defendant  and  substantial  evidence 
has  been  obtained. 

The  second  provision  that  should  be 
noted  is  the  approval  prcK:edure 
provided  in  §  9-13.250.  Under  that 
provision,  before  an  attorney  for  the 
government  communicates  with  any 
represented  party  or  target,  the 
government  attorney  should  obtain  the 
approval  of  the  United  States  Attorney 
if  the  attorney  is  an  Assistant  United 
States  Attorney,  or  the  approval  of 
another  appropriate  supervisor  The 
provision  also  permits  contacts  when 
prior  approval  is  not  feasible,  and 
requires  post-contact  documentation. 

Additions  to  the  United  States 
Attorneys'  Manual 

The  entire  text  of  the  planned 
additions  to  the  Manual  follows: 

The  following  new  section  is  added  to 
title  9,  chapter  13. 

9-13.200    Communications  With 
Represented  Persons 

9-13.210    Generally 

28  CFR  part  77  generally  governs 
communications  with  represented 
persons  in  law  enforcement 
investigations  and  proceedings.  This 
section  sets  forth  several  additional 
departmental  policies  and  procedures 
with  regard  to  such  communications. 

Department  of  Justice  attorneys 
should  recx)gnize  that  communications 
with  represented  persons  at  any  stage 
may  present  the  potential  for  undue 
interference  with  attorney-client 
relationships  and  should  undertake  any 
such  comxQunications  with  great 


circumspection  and  care.  This 
Department  as  8  matter  of  policy  wiU 
respect  bona  fide  attorney-client 
relationships  whenever  possible, 
consistent  with  our  law  enforcement 
responsibilities  and  duties. 

The  rules  set  forth  in  28  CFR  part  77 
are  intended,  among  other  things,  to 
clarify  the  circumstances  under  which 
government  attorneys  may  communicate 
with  represented  persons.  They  are  not 
intended  to  create  any  presumption  that 
communications  are  necessary  or 
advisable  in  the  course  of  any  particular 
investigation  or  proceeding.  Whether 
such  a  communication  is  appropriate  in 
a  particular  situation  is  to  be 
determined  by  the  government  attorney 
(and,  when  appropriate,  his  or  her 
supervisors)  in  the  exercise  of  his  or  her 
discretion,  based  on  the  specific 
circumstances  of  the  individual  case. 

Furthermore,  the  application  of  this 
section,  like  the  application  of  28  CFR 
part  n ,  is  limited  to  communications 
between  Department  of  Justice  attorneys 
and  persons  known  to  be  represented  by 
counsel  during  criminal  investigations 
and  proceedings  or  civil  law 
enforcement  investigations  and 
proceedings.  These  provisions  do  not 
apply  to  Department  attorneys  engaged 
in  civil  suits  in  which  the  United  States 
is  not  acting  under  its  police  or 
regulatory  powers.  Thus,  state  bar  rules 
and  not  these  provisions  will  generally 
apply  in  civil  suits  when  the 
government  is  a  defendant  or  a 
claimant. 

Attorneys  for  the  government  are 
strongly  encouraged  to  consult  virith 
appropriate  officials  in  the  Department 
of  Justice  when  the  application  or 
interpretation  of  28  CFR  part  77  may  be 
doubtful  or  uncertain.  The  primary 
points  of  contact  at  the  Department  of 
justice  on  questions  regarding  28  CFR 
part  77  and  this  section  are  the  Assistant 
Attorneys  General  of  the  Criminal  and 
Civil  Divisions,  or  their  designees. 

9-13.220    Communications  During 
Investigative  Stage 

Section  77.7  of  title  28.  Code  of 
Federal  Regulations,  generally  permits 
communications  with  represented 
persons  outside  the  presence  of  counsel 
that  are  intended  to  obtain  factual 
information  in  the  course  of  criminal  or 
civil  law  enforcement  investigations 
before  the  person  is  a  defendant  or  is 
arrested  in  a  federal  criminal  case,  or  is 
a  defendant  in  a  federal  civil 
enforcement  proceeding.  Such 
communications  must,  however,  have  a 
vahd  investigative  purpose  and  comply 
with  the  procedures  and  considerations 
set  forth  below. 
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During  the  investigative  stage  of  a 
case,  an  attorney  for  the  government 
may  communicate,  or  cause  another  to 
communicate,  with  any  represented 
person,  including  a  "target"  as  defined 
in  section  9-13.240.  concerning  the 
subject  matter  of  the  representation  if 
the  communication  is  made  in  the 
course  of  an  undercover  investigation  of 
possible  criminal  or  wrongful  activity. 
Undercover  communications  during  the 
investigative  stage  must  be  conducted  in 
accordance  with  28  CFR  §  77.2(fl.  and 
relevant  policies  and  procedures  of  the 
Department  of  Justice,  as  well  as  the 
guidelines  for  undercover  operations  of 
the  federal  law  enforcement  agency 
conducting  the  investigation  (e.g.,  the 
Attorney  General's  Guidelines  on  FBI 
Undercover  Operations). 

Overt  communications  during  the 
investigative  stage  are  subject  to  the 
procedures  and  considerations  set  forth 
in  sections  9-13.230  -  9-13.233  and  9- 
13.240-9-13.242.  below. 

9-13.230    Overt  Communications  With 
Represented  Persons 

During  the  investigative  stage  of  a 
criminal  or  civil  enforcement  matter,  an 
attorney  for  the  government  as  a  general 
rule  should  communicate  overtly  with 
represented  persons  outside  the 
presence  of  counsel  only  after  careful 
consideration  of  whether  the 
communication  would  be  handled  more 
appropriately  by  others.  Attorneys  for 
the  government  may  not.  however, 
cause  law  enforcement  agents  to  make 
communications  that  the  attorney 
would  be  prohibited  from  making 
personally. 

28  CFR  77.8  prohibits  an  attorney  for 
the  government  from  initiating  or 
engaging  in  negotiations  of  a  plea 
agreement,  immunity  agreement, 
settlement,  sentence,  penalty  or  other 
disposition  of  actual  or  potential  civil  or 
criminal  charges  with  a  represented 
person  without  the  consent  of  counsel. 
Discussion  of  the  terms  of  a  particular 
plea  agreement,  immunity  agreement  or 
other  agreement  covered  by  the  rule  is 
prohibited.  However,  the  attorney  for 
the  government  is  not  prohibited  from 
responding  to  questions  regarding  the 
general  nature  of  such  agreements, 
potential  charges,  potential  penalties  or 
other  subjects  related  to  such 
agreements.  In  such  situations,  an 
attorney  for  the  government  should  take 
care  not  to  go  beyond  providing 
information  on  these  and  similar 
subjects,  and  generally  should  refer  the 
represented  person  to  his  or  her  counsel 
for  further  discussion  of  these  issues,  as 
well  as  make  clear  that  the  attorney  for 
the  government  will  not  negotiate  any 
agreement  with  respect  to  the 


disposition  of  criminal  charges,  civil 
claims  or  potential  charges  or  claims  or 
immunity  without  the  presence  or 
consent  of  counsel. 

9-13.231    Overt  Communications  With 
Represented  Persons — Presence  of 

Witness 

An  attorney  for  the  government 
should  not  meet  with  a  represented 
person  without  at  least  one  witness 
present.  To  the  extent  feasible,  a 
contemporaneous  written  memorandum 
should  be  made  of  all  communications 
with  the  represented  person. 


9-13.232    Overt  Communications  With 
Represented  Persons — Restrictions 

When  an  attorney  for  the  government 
communicates,  or  causes  a  law 
enforcement  agent  or  other  agent  to 
communicate,  with  a  represented 
person  without  the  consent  of  counsel, 
the  restrictions  set  forth  in  28  CFR 
§§  77.8  and  77.9  must  be  observed. 

9-13.233    Overt  Communications — 
Assurances  Not  To  Contact  Client 

During  the  investigative  stage,  and 
absent  compelling  law  enforcement 
reasons,  an  attorney  for  the  government 
should  not  deliberately  initiate  an  overt 
communication  with  a  represented 
person  outside  the  presence  of  counsel 
if  the  attorney  for  the  government  has 
provided  explicit  assurances  to  counsel 
for  the  represented  person  that  no  such 
communication  will  be  attempted  and 
no  intervening  change  in  circumstances 
justifying  such  communications  has 
arisen. 

9-13.240    Overt  Communications  With 
Represented  Targets 

Except  as  provided  in  section  9- 
13.241  or  as  otherwise  authorized  by 
law.  an  attorney  for  the  government 
should  not  overtly  communicate,  or 
cause  another  to  communicate  overtly, 
with  a  represented  person  who  the 
attorney  for  the  govermnent  knows  is  a 
target  of  a  federal  criminal  or  civil 
enforcement  investigation  and  who  the 
attorney  for  the  government  knows  is 
represented  by  an  attorney  concerning 
the  subject  matter  of  the  representation 
without  the  consent  of  the  lawyer 
representing  such  f)erson.  A  "target"  is 
a  person  as  to  whom  the  attorney  for  the 
government  has  substantial  evidence 
linking  that  person  to  the  commission  of 
a  crime  or  to  other  wrongful  conduct 
and  as  to  whom  the  attorney  for  the 
government  anticipates  seeking  an 
indictment  or  naming  as  a  defendant  in 
a  civil  law  enforcement  proceeding.  An 
officer  or  employee  of  an  organization 
that  is  a  target  is  not  to  be  considered 


a  target  automatically  even  if  such 
officer's  or  employee's  conduct 
contributed  to  the  commission  of  the 
crime  or  wrongful  conduct  by  the  target 
organization;  likewise,  organizations 
that  employ,  or  empjoyed,  an  officer  or 
employee  who  is  a  target  are  not 
necessarily  targets  themselves. 

9-13.241  Overt  Communications  With 
Represented  Targets — Permissible 
Circumstances 

An  attorney  for  the  government  may 
communicate  overtly,  or  cause  another 
to  communicate  overtly,  with  a 
represented  person  who  is  a  target  of  a 
criminal  or  civil  law  enforcement 
investigation  concerning  the  subject 
matter  of  the  representation  if  one  or 
more  of  the  following  circumstances 
exist: 

(a)  Determination  if  Representation  Exists. 
The  communication  is  to  determine  if  the 
target  is  in  fact  represented  by  counsel 
concerning  the  subject  matter  of  the 
investigation  or  proceeding. 

(b)  Discovery  or  Judicial  Administrative 
Process.  The  communication  is  made 
pursuant  to  discovery  procedures  or  judicial 
or  administrative  process,  including  but  not 
limited  to  the  service  of  a  grand  jury  or  trial 
subpoena,  testimony  before  a  grand  jury, 
service  of  a  summons  and  complaint,  notice 
of  deposition,  taking  of  a  deposition, 
administrative  summons  or  subpoena  or  civil 
investigative  demand. 

(c)  Initiation  of  Communication  by 
Represented  Person.  The  represented  person 
initiates  the  communication  directly  with  the 
attorney  for  the  government  or  through  an 
intermediary  and.  prior  to  the 
commencement  of  substantive  discussions  on 
the  subject  matter  of  the  representation  and 
after  being  advised  by  the  attorney  for  the 
government  of  the  represented  person's  right 
to  speak  through  his  or  her  attorney  and/or 
to  have  the  attorney  present  for  the 
conamunication,  manifests  that  his  or  her 
waiver  of  counsel  for  the  communication  is 
voluntary,  knowing  and  informed,  and,  if 
willing  to  do  so.  signs  a  written  statement  to 
this  effect. 

(d)  Waivers  at  the  Time  of  Arrest.  The 
communication  is  made  at  the  time  of  the 
arrest  of  the  represented  person,  and  he  or 
she  is  advised  of  his  or  her  constitutional 
rights  and  voluntarily  and  knowingly  waives 
them. 

(e)  Investigation  of  Additional.  Different  or 
Ongoing  Crimes  or  Wrongful  Conduct.  The 
communication  is  made  in  the  course  of  an 
Investigation  of  additional,  different  or 
ongoing  criminal  or  wrongful  conduct  that  is 
separate  from  or  committed  after  the  criminal 
or  wrongful  activity  as  to  which  the  person 

is  a  target. 

(fl  Threat  to  Safety  or  Life.  The  attorney  for 
the  government  believes  that  there  may  be  a 
threat  to  the  safety  or  life  of  any  person;  the 
purpose  of  the  communication  is  to  obtain  or 
provide  information  to  protect  against  the 
risk  of  harm;  and  the  attorney  for  the 
government  believes  that  the  communication 
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is  reasonably  necessary  to  protect  against 
such  risk. 

Cgj  Effective  Ptrfonnance  of  Law 
Enforcement  Functions.  The  Attorney 
General,  the  Deputy  Attorney  General,  the 
Associate  Attorney  General,  an  Assistant 
Attorney  General  or  a  United  States  Attorney: 
(i)  Determines  that  exceptional  circumstances 
exist  such  that,  af^er  giving  due  regard  to  the 
importance  as  reflected  in  28  CFR  part  77 
and  this  section  of  avoiding  any  undue 
interference  with  the  attorney-client 
relationship,  the  direct  communication  with 
a  represented  party  is  necessary  for  effective 
law  enforcement;  and  (ii)  authorizes  the 
communication.  Communications  with 
represented  parties  pursuant  to  this 
exception  shall  be  limited  in  scope  consistent 
with  the  exceptional  circumstances  of  the 
case  and  the  need  for  effective  law 
enforcement. 

9-13.242    Overt  Communications  With 
Represented  Targets  Organizations  and 
Employees 

Overt  communication  with  current 
high-level  employees  of  represented 
organizations  should  be  made  in 
accordance  with  the  procedures  and 
considerations  set  forth  in  section  9- 
13.241  above,  in  the  following 
circumstances: 

(a)  The  current  high-level  employee  is 
known  by  the  government  to  be  participating 
as  a  decision  maker  in  the  determination  of 
the  organization's  legal  p>osition  in  the 
proceeding  or  investigation  of  the  subject 
matter  of  the  communication;  and 

(b)  the  organization  is  a  target. 

9-13.250  Communications  During 
Investigative  Stage  Office  Approval 
Procedure 

Before  communicating,  or  causing 
another  to  communicate,  with  a  target 
the  attorney  for  the  government  knows 
is  represented  by  counsel  regarding  the 
subjwrt  matter  of  the  communication, 
the  attorney  for  the  government  should 
write  a  memorandum  describing  the 
facts  of  the  case  and  the  nature  of  the 
intended  communication.  The 
memorandum  should  be  sent  to  and 
approved  by  the  appropriate  supervisor 
before  the  communication  occurs.  In 
United  States  Attorney's  Offices,  the 
memorandum  should  be  reviewed  and 
approved  by  the  United  States  Attorney. 
If  the  circumstances  of  the 
communication  are  such  that  prior 
approval  is  not  feasible,  the  attorney  for 
the  government  should  write  a 
memorandum  as  soon  after  the 
communication  as  practicable  and 
pro\ide  a  copy  of  the  memorandum  to 
the  appropriate  supervisor.  This  memo 
should  also  set  forth  why  it  was  not 
feasible  to  obtain  prior  approval.  The 
provisions  of  this  section  do  not  apply 
if  the  communication  with  the 


represented  target  is  made  at  the  time  of 
arrest  pursuant  to  section  9-13. 241(d). 

9-13.260    Enforcement  of  the  Policies 

Appropriate  administrative  action 
may  be  initiated  by  Department  officials 
against  prosecutors  who  violate  the 
policies  regarding  communication  with 
represented  persons. 
*        •        •        •        • 

The  following  new  section  is  added  to 
title  4,  chapter  8. 

4-8.1300    Communications  With 
Represented  Persons 

Communications  with  represented 
persons  in  civil  law  enforcement 
investigations  and  proceedings  are 
governed  generally  by  the  rules  set  forth 
in  28  CFR  part  77  and  by  USAM  9- 
13.200  efseq. 
***** 

V.  Certifications 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  No.  12866. 

List  of  Subjects  in  28  CFR  Part  77 

Government  employees. 
Investigations.  Law  enforcement. 
Lawyers. 

Accordingly,  chapter  I  of  title  28  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  adding  a 
new  part  77  to  read  as  follows: 

PART  77— COMMUNICATIONS  WITH 
REPRESENTED  PERSONS 

Sec. 

77.1  Purpose  and  authority. 

77.2  Definitions. 

77.3  Represented  party:  represented  pyerson. 

77.4  ConsUtutional  and  other  limitations. 

77.5  General  rule  for  civil  and  criminal 
enforcement:  represented  parties. 

77.6  Exceptions;  represented  parties. 

77.7  Represented  persons:  investigations. 

77.8  Represented  persons  and  represented 
parties;  plea  negotiations. 

77.9  Represented  persons  and  represented 
parties;  resp)ect  for  attorney-client 
relationships. 

77.10  Organizations  and  employees. 

77.11  Enforcement  of  rules. 

77.12  Relationship  to  state  and  local 
regulation. 

Authority:  5  U.S.C.  301;  28  U  S.C.  509, 
510.  515(a).  516.  519,  533,  547. 

§77.1.    Purpose  and  authority. 

(a)  The  Department  of  Justice  is 
committed  to  ensuring  that  its  attorneys 
perform  their  duties  in  accordance  with 
the  highest  ethical  standards.  The 


purpose  of  this  part  is  to  provide  a 
comprehensive,  clear,  and  uniform  set 
of4xiIes  governing  the  circumstances 
under  which  Department  of  Justice 
attorneys  may  communicate  or  cause 
others  to  communicate  with  persons 
known  to  be  represented  by  counsel  in 
the  course  of  law  enforcement 
investigations  and  proceedings.  This 
part  ensures  the  Department's  ability  to 
enforce  federal  law  effectively  and 
ethically,  consistent  with  the  principles 
underlying  Rule  4.2  of  the  American  Bar 
Association  Model  Rules  of  Professional 
Conduct,  while  eliminating  the 
uncertainty  and  confusion  arising  from 
the  variety  of  interpretations  given  to 
that  rule  and  analogous  rules  by  state 
and  federal  courts  and  by  bar 
association  organizations  and 
committees.  (Copies  of  the  ABA  Model 
Rule  are  available  through  Order 
FullfiUment  Office.  American  Bar 
Association.  750  North  Lake  Shore 
Drive.  Chicago.  IL  60611. 

(b)  This  part  is  issued  under  the 
authority  of  the  Attorney  General  to 
prescribe  regulations  for  the  government 
of  the  Department  of  Justice,  the 
conduct  of  its  employees,  and  the 
performance  of  its  business,  pursuant  to 
5  U.S.C.  301 ;  to  direct  officers  of  the 
Department  of  Justice  to  secure  evidence 
and  conduct  litigation,  pursuant  to  28 
U.S.C.  516;  to  direct  officers  of  the 
Department  to  conduct  grand  jury 
proceedings  and  other  civil  and 
criminal  legal  proceedings,  pursuant  to 
28  U.S.C.  515(a);  to  supervise  litigation 
and  to  direct  Department  officers  in  the 
discharge  of  their  duties,  pursuant  to  28 
U.S.C.  519;  and  otherwise  to  direct 
Department  officers  to  detect  and 
prosecute  crimes,  to  prosecute  offenses 
against  the  United  States,  to  prosecute 
civil  actions,  suits,  and  proceedings  in 
which  the  United  States  is  concerned, 
and  to  perform  such  other  functions  in 
an  appropriate  and  ethical  manner  as 
.may  be  provided  by  law,  pursuant  to  28 
U.S.C.  509,  510,  533.  and  547. 

§77.2    Definitions. 

As  used  in  this  part,  the  following 
terms  shall  have  the  following 
meanings,  unless  the  context  indicates 
otherwise: 

(a)  Attorney  for  the  government  means 
the  Attorney  General;  the  Deputy 
Attorney  General;  the  Associate 
Attorney  General;  the  Solicitor  General; 
the  Assistant  Attorneys  General  for.  and 
any  attorney  employed  in,  the  Antitrust 
Division,  Civil  Division,  Civil  Rights 
Division.  Criminal  Division, 
Environment  and  Natural  Resources 
Division,  or  Tax  Division;  any  United 
States  Attorney;  any  Assistant  United 
States  Attorney;  any  Special  Assistant  to 
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the  Attorney  General  or  Special 
Attorney  duly  appointed  pursuant  to  28 
U.S.Q  515:  any  Special  Assistant  U^ted 
States  Attorney  duly  appointed 
pxirsuant  to  28  U.S.C.  543  who  is 
authorized  to  conduct  criminal  or  dvi] 
law  enkircement  investigations  or 
proceedings  on  behalf  of  the  United 
States:  or  any  other  attorney  employed 
by  the  Department  of  justice  who  is 
authorized  to  conduct  criminal  or  dvil 
law  enforcement  proceedings  on  behalf 
of  the  United  States.  The  term  attorney 
for  thegovfmment  does  not  include  any 
attorney  employed  by  the  Department  of 
justice  as  an  investigator  or  other  law 
enforcement  agent  who  is  not 
authorized  to  represent  the  United 
States  in  criminal  or  civil  law 
enforcement  litigation  or  to  supervise 
such  proceedings. 

(b)  Person  means  any  individual  or 
organization. 

(c)  Organization  means  any 
corporation,  partnership,  association, 
joint-stock  company,  union,  trust, 
pension  fund,  unincorporated 
association,  state  or  local  government  or 
political  subdivision  thereof,  or  non- 
profit organization. 

(d)  Employee  means  any  employee, 
officer,  director,  partner,  member,  or 
trustee. 

(e)  Cooperating  witness  or  individual 
means  any  person,  other  than  a  law 
enforcement  agent,  who  is  acting  to 
assist  the  govermnent  in  an  undercover 
or  conHdential  capacity. 

(f)  Undercover  investigation  means 
any  investigation  undertaken  in  good 
faith  to  fulfill  law  enforcement 
objectives,  in  which  a  person 
comnjumcates  with  a  federal,  state  or 
loi:a\  law  enforcement  agent  or  a 
cooperating  witness  or  individual 
whose  identity  as  an  official  of  the 
government  or  a  person  acting  at  the 
behest  thereof  is  concealed  or  is 
intended  to  be  concealed. 

(gJl  1 )  CJvil  law  enforr.anent 
proceeding  means  a  civil  action  or 
proceeding  before  any  court  or  other 
tribunal  brought  by  tiie  Department  of 
Justice  under  the  police  or  regulatory 
powers  of  the  United  States  to  enforce 
federal  laws,  including,  but  not  limited 
to,  civil  action.s  or  proceedings  brought 
to  enforce  the  laws  relating  to; 

(i)  Antitrust: 

(ii)  Banking  and  financial  institution 
regulation; 

(iii)  Bribery,  kickbacks,  and 
corruption: 

(iv)  Qvil  rights: 

(v)  Consumer  protection; 

(vi)  Environment  and  natural  resource 
protection; 

(vii)  False  claims  against  the  United 
States; 


(viii)  Food,  drugs,  and  cosmetics 
regulation; 

(ix)  Forfeiture  of  property; 

(x)  Freud; 

(xi)  internal  revenue; 

(xii]  CkxAtpetioaal  safety  and  health; 

(xiiij  Racketeering;  or 

(xiv)  Money-latuadering. 

(2)  The  term  civil  low  enforcement 
proceeding  shall  not  include 
proceedings  related  to  the  enforcement 
of  an  administrative  subpoena  or 
summons  or  a  civil  investigative 
demand.  An  action  or  proceeding  shall 
be  considered  "broaght  by  the  United 
States'"  only  if  it  involves  a  claim 
asserted  by  the  Department  of  Justice  on 
behalf  of  the  United  States,  whether  the 
clai.m  is  asserted  by  complaint, 
counterclaim,  cross-claim,  or  otherwise. 

(h)  Civil  law  enforcement 
investigation  means  an  investigation  of 
possible  civil  violations  of,  or  claims 
under,  federal  law  that  may  form  the 
basis  for  a  dvil  law  enforcement 
proceeding. 

S  77.3    Represented  party;  represented 
person. 

(a)  A  person  shall  be  considered  a 
"represented  party"  within  the  meaning 
of  this  part  only  if  all  three  of  the 
following  drcimistances  exist: 

(1)  The  person  has  retained  counsel  or 
accepted  counsel  by  appointment  or 
otherwise; 

(2)  The  representation  is  ongoing  and 
concerns  the  subjed  matter  in  question; 

(3)  The  person  has  been  arrested  or 
charged  in  a  federal  criminal  case  or  is 
a  defendant  in  a  dvil  law  enforcement 
proceeding  concerning  the  subject 
matter  of  the  reppesentation. 

(b)  A  person  shall  be  considered  a 
"represented  person  '  within  the 
meaning  of  this  part  if  circumstances  set 
forth  in  paragraphs  a  (1)  and  (2)  of  this 
sertion  exist,  but  the  circumstance  set 
forth  in  paragraph  (a)(3)  of  this  section 
does  not  exist. 

§  77.4    Constitutional  and  other  limitations. 

Notwithstanding  any  other  provision 
of  this  part,  any  communication  that  is 
prohibited  by  the  Sixth  .Amendment 
right  to  counsel,  by  any  other  provision 
of  the  United  States  Constitution,  by  any 
federal  statute,  by  the  Federal  Rules  of 
Criminal  Procedure  (18  U.S.C  App.)  or 
by  the  Federal  Rules  of  Civil  Procedure 
(28  U.S.C  App.)  shall  be  Ukewise 
prohibited  under  this  part. 

5  77.5    Genefsl  rule  for  civil  and  crtminal 
enforcement;  represented  parties. 

Except  as  provided  in  this  part  or  as 
otherwise  authorized  by  law,  an 
attorney  for  the  government  may  rot 
communicate,  or  cause  another  to 


communicate,  with  a  represented  party 
who  the  attorney  for  the  government 
knows  is  i>ejn<esented  hy  an  attorney 
concerning  tlie  subject  matter  of  the 
representation  without  the  consent  of 
the  lawyer  representing  such  party. 

$77.6    EMepMons;  represented  parltes. 

An  attorney  for  the  government  may 
communicate,  or  cause  another  to 
communicate,  with  a  represented  party 
without  the  consent  of  the  lawyer 
representing  such  party  concerning  the 
subject  matter  of  the  representation  if 
one  or  more  of  the  foUowring 
drcumstances  exist: 

(a.)  Deiermination  if  representation 
exists.  "Hie  commimication  is  to 
determine  if  the  person  is  in  fad 
represented  by  counsel  concerning  the 
subject  matter  of  the  investigation  or 
proceeding. 

(b)  Discovery  or  judicial  or 
administrative  process.  The 
communication  is  made  pursuant  to 
di8cover>'  procedimes  or  judidal  or 
administrative  process,  including,  but 
not  liznjted  to,  the  service  of  a  grand 
jury  or  trial  snbpoena,  testimony  before 
a  grand  jury,  service  of  a  summons  and 
complaint,  notice  of  deposition,  taking 
of  a  deposition,  administrative 
summons  or  subpoena  or  dvil 
Investigative  demand. 

(c)  initiation  of  communication  by 
represented  party.  The  represented 
party  initiates  the  communication 
directly  with  the  attorney  for  the 
government  or  through  an  intermediary 
and: 

(1)  Prior  to  the  commencenaent  of 
substantive  discussions  on  the  subject 
matter  of  the  representation  and  after 
being  advised  by  the  attorney  for  tlie 
goverrmenl  of  the  client's  right  to  speak 
through  his  or  her  attome>'  and/or  to 
have  the  cUent's  attorney  present  for  the 
communication,  manifests  that  his  or 
her  waiver  of  counsel  for  the 
comrajnicatioc  is  voluntary,  knowing 
and  informed  and.  if  willing  to  do,  signs 
a  written  statement  to  this  efTed;  and 

(2)  A  iedsra!  distrirt  judge,  magistrate 
judge  or  other  court  of  competent 
jurisdiction  has  conduded  that  the 
represented  party  has: 

(i)  Waived  the  presence  of  counsel 
and  that  such  waiver  is  voluntary, 
knowing,  and  in/ormed;  or 

(ii)  Obtained  substitute  counst;!  or  has 
received  substitute  counsel  by  court 
appointment,  and  substitute  counsel  has 
consented  to  the  communication. 

(d)  Waivers  at  the  time  of  arrest.  The 
conununication  is  made  at  the  time  of 
the  arrest  of  the  represented  party  and 
he  or  she  is  advised  of  his  or  her 
constitutional  rights  and  voluntarily  and 
knowingly  waives  tbera. 
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(e)  Investigation  of  additional, 
different  or  ongoing  crimes  or  civil 
violations.  The  communication  is  made 
in  the  course  of  an  investigation, 
whether  undercover  or  overt,  of 
additional,  different  or  ongoing  criminal 
activity  or  other  unlawful  conduct.  Such 
additional,  different  or  ongoing  criminal 
activity  or  other  unlawful  conduct  may 
include,  but  is  not  limited  to.  the 
following: 

(1)  Additional,  different  or  ongoing 
criminal  activity  or  other  unlawful 
conduct  that  is  separate  from  or 
committed  after  the  criminal  activity  for 
which  the  represented  party  has  been 
arrested  or  charged  or  for  which  the 
represented  party  is  a  defendant  in  a 
civil  law  enforcement  proceeding;  or 

(2)  Criminal  activity  that  is  intended 
lo  impede  or  evade  the  administration 
of  justice  including,  but  not  limited  to. 
the  administration  of  justice  in  the 
proceeding  in  which  the  represented 
party  is  a  defendant,  such  as  obstruction 
of  justice,  subornation  of  perjur>',  jury 
tampering,  murder,  assault,  or 
intimidation  of  witnesses,  bail  jumping, 
or  unlawful  flight  to  avoid  prosecution. 

(f)  Threat  to  safety  or  life.  The 
attorney  for  the  government  in  good 
faith  beheves  that  there  may  be  a  threat 
to  the  safety  or  life  of  any  person;  the 
purpose  of  the  communication  is  to 
obtain  or  provide  information  to  protect 
against  the  risk  of  injury  or  death;  and 
the  attorney  for  the  government  in  good 
faith  beheves  that  the  communication  is 
necessary  to  protect  against  such  risk. 

§  77.7    Represented  persons; 
investigations. 

Except  as  otherwise  provided  in  this 
part,  an  attorney  for  the  government 
may  communicate,  or  cause  another  to 
communicate,  with  a  represented 
person  in  the  process  of  conducting  an 
investigation,  including,  but  not  limited 
to,  an  undercover  investigation. 

§  77.8    Represented  persons  and 
represented  parties;  plea  negotiations. 

An  attorney  for  the  government  may 
not  initiate  or  engage  in  negotiations  of 
a  plea  agreement,  settlement,  statutory 
or  non-statutor>'  immunity  agreement, 
or  other  disposition  of  actual  or 
potential  criminal  charges  or  civil 
enforcement  claims,  or  sentences  or 
penalties  with  a  represented  person  or 
represented  party  who  the  attorney  for 
the  government  knows  is  represented  by 
an  attorney  without  the  consent  of  the 
attorney  representing  such  person  or 
party;  provided,  however,  that  this 
restriction  will  not  apply  if  the 
communication  satisfies  §  77.6(c). 


§  77.9    Represented  persons  and 
represented  parties;  respect  tor  attorney- 
client  relationships. 

When  an  attorney  for  the  government 
communicates,  or  causes  a  law 
enforcement  agent  or  cooperating 
witness  to  communicate,  with  a 
represented  person  or  represented  party 
pursuant  to  any  provision  of  these 
regulations  without  the  consent  of 
counsel,  the  following  restrictions  must 
be  observed: 

(a)  Deference  to  attorney-client 
relationship.  (1)  An  attorney  for  the 
government,  or  anyone  acting  at  his  or 
her  direction  may  not,  when 
communicating  with  a  represented 
person  or  represented  party: 

(i)  Inquire  about  information 
regarding  lawful  defense  strategy  or 
legal  arguments  of  counsel; 

(ii)  Disparage  counsel  for  a 
represented  person  or  represented  party 
or  otherwise  seek  to  induce  the  person 
to  forgo  representation  or  to  disregard 
the  advice  of  the  person's  attorney;  or 

(iii)  Otherwise  improperly  seek  to 
disrupt  the  relationship  between  the 
represented  person  or  represented  party 
and  counsel. 

(2)  Notwithstanding  paragraph  (aKl) 
of  this  section,  if  the  Attorney  General, 
the  Deputy  Attorney  General,  the 
Associate  Attorney  General,  an 
Assistant  Attorney  General  or  a  United 
States  Attorney  finds; 

A  substantial  likelihood  that  there 
exists  a  significant  conflict  of  interest 
between  a  represented  person  or  party 
and  his  or  her  attorney;  and  that  it  is  not 
feasible  to  obtain  a  judicial  order 
challenging  the  representation,  then  an 
attorney  for  the  government  with  prior 
written  authorization  from  an  official 
identified  above  may  apprise  the  person 
of  the  nature  of  the  perceived  conflict  of 
interest,  unless  the  exigencies  of  the 
situation  permit  only  prior  oral 
authorization,  in  which  case  such  oral 
authorization  shall  be  memorialized  in 
wTiting  as  soon  thereafter  as  possible. 

(b)  Attorney-client  meetings.  An 
attorney  for  the  government  may  not 
direct  or  cause  an  undercover  law 
enforcement  agent  or  coop)erating 
witness  to  attend  or  participate  in 
lawful  attorney-client  meetings  or 
communications,  except  when  the  agent 
or  witness  is  requested  to  do  so  by  the 
represented  person  or  party,  defense 
counsel,  or  another  person  affiliated  or 
associated  with  the  defense,  and  when 
reasonably  necessary  to  protect  the 
safety  of  the  agent  or  witness  or  the 
confidentiality  of  an  undercover 
operation.  If  the  agent  or  witness  attends 
or  participates  in  such  meetings,  any 
information  regarding  lawful  defense 
strategy  or  trial  preparation  imparted  to 


the  agent  or  witness  shall  not  be 
communicated  to  attorneys  for  the 
government  or  to  law  enforcement 
agents  who  are  directly  participating  in 
the  ongoing  investigation  or  in  the 
prosecution  of  pending  criminal 
charges,  or  used  in  any  other  way  to  the 
substantial  detriment  of  the  client. 

§  77.10    Organizations  and  employees. 

This  section  applies  when  the 
communication  involves  a  former  or 
current  employee  of  an  organization  that 
qualifies  as  a  represented  party  or 
represented  person,  and  the  subject 
matter  of  the  communication  relates  to 
the  business  or  affairs  of  the 
organization. 

(a)  Communications  with  current 
employees;  organizational 
representation.  A  communication  with  a 
current  employee  of  an  organization  that 
qualifies  as  a  represented  party  or 
represented  person  shall  be  considered 
to  be  a  communication  with  the 
organization  for  purposes  of  this  part 
only  if  the  employee  is  a  controlling 
individual.  A  "controlling  individual" 
is  a  current  high  level  employee  who  is 
knowm  by  the  government  to  be 
participating  as  a  decision  maker  in  the 
determination  of  the  organization's  legal 
position  in  the  proceeding  or 
investigation  of  the  subject  matter. 

(b)  Communications  with  former 
employees;  organizational 
representation.  A  communication  with  a 
former  employee  of  an  organization  that 
is  represented  by  counsel  shall  not  be 
considered  to  be  a  communication  with 
the  organization  for  purposes  of  this 
part.  V 

(c)  Communications  with  former  or 
current  employees;  individual 
representation.  A  communication  with  a 
former  or  current  employee  of  an 
organization  who  is  individually 
represented  by  counsel  may  occur  only 
to  the  extent  otherwise  permitted  by  this 
part.  However,  a  claim  by  an  attorney 
that  he  or  she  represents  all  or  a  large 
number  of  individual  current  and/or 
former  employees  of  an  organization 
does  not  suffice  to  establish  that  those 
employees  are  represented  persons  or 
represented  parties  under  this  part.  In 
such  circumstances,  prior  to  engaging  in 
communications  that  would  be 
prohibited  under  this  part  as  a  result  of 
the  individual  representation,  the 
attorney  for  the  goverrunent  shall 
communicate  with  the  individual 
current  or  former  employee  to 
determine  if  in  fad  that  employee  is 
represented  by  counsel  concerning  the 
subject  matter  of  the  investigation  or 
proceeding. 

(d)  Communications  with  separately 
represented  controlUng  individuals. 
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When  this  part  would  preclude 
discussions  with  a  controlling 
individual  as  defined  in  §  77.10fa)  and 
the  controlling  individual  has  retained 
separate  counsel  on  the  relevant  subject 
matter,  an  attorney  for  the  government 
may  communicate  with  such  individual 
in  the  following  circumstances: 

(1)  If  the  controlhng  individual's 
separate  counsel  consents; 

(2)  If  the  communication  falls  within 
one  of  the  exceptions  set  forth  in  §§  77.6 
or  77.9;  or 

(3)  In  the  case  in  which  the  hidividual 
dot^s  not  qualify  as  a  represented  party, 
if  the  individual  initiates  the 
communication  and  states  that  he  or  she 
is  communicating  exclusively  in  his  or 
her  personal  capacity  and  not  on  behalf 
of  the  represented  organizational  party, 
and  manifests  that  his  or  her  waiver  of 
counsel  for  the  communication  is 
voluntary,  knowing  and  informed,  and. 
if  willing  to  do  so,  signs  a  written 
statement  to  this  effect. 

(e)  Communications  with 
unrepresentpd  controlling  mdividuah. 
Notwithstanding  any  other  provision  of 
this  part,  an  attorney  for  the  government 
may  communicate  with  a  controlling 
individual  who  is  not  individually 
represented  as  to  the  subject  matter  of 
the  communication  when  the 
controlling  individual  initiates  the 
communication  and  states  that  he  or  she 
is  communicating  exclusively  in  his  or 
her  personal  capacity  and  not  on  behalf 
of  the  represented  organizational  party, 
and  manifests  that  his  or  her  waiver  of 
counsel  fortiie  communication  is 
voluntary .  knowing,  and  informed,  and. 
if  willing  to  do  so,  signs  a  written 
statement  to  this  effect. 

(f)  Multiple  representation.  Nothing  in 
this  section  is  intended  or  shall  be 
construed  to  affect  the  requirements  of 
Rule  44,^)  of  the  Federal  Rules  of 
Criminal  Procedure,  or  to  permit  the 
multiple  representation  of  an 
organization  and  any  of  its  employees, 
or  the  multiple  representation  of  more 
than  one  such  employee,  if  such 
representation  is  prohibited  by  any 
applicable  law  or  rule  of  attorney  ethics. 

§77.11    Enforcement  o1  this  part 

(a)  Exclusive  enforcement  by  Attorney 
G*ineral.  The  Attorney  General  shall 
have  exclusive  authority  over  this  part 
and  any  violations  of  it,  except  as 
provided  in  §  77.12.  Allegations  of 
violations  of  this  part  shall  be 
investigated  exclusively  by  the  Office  of 
Professional  Responsibility  of  the 
Department  of  Justice,  and  shall  be 
addressed  when  appropriate  as  matters 
of  attorney  discipline  by  the 
Department.  The  findings  of  the 
Attorney  General  or  her  designee  as  to 


an  attorney's  compliance  or  non- 
comphance  with  this  part  shall  be  fmal 
and  conclusive  except  insofar  as  the 
attorney  for  the  government  is  afforded 
a  right  of  review  by  other  provisions  of 
law. 

(b)  No  private  remedies.  This  part  is 
not  intended  to  and  does  not  create 
substantive  rights  on  behalf  of  criminal 
or  civil  defendants,  targets  or  subjects  of 
investigations,  witnesses,  counsel  for 
represented  parties  or  represented 
persons,  or  any  other  person  other  than 
an  attorney  for  the  government,  and 
shall  not  be  a  basis  for  dismissing 
crinunal  or  civil  charges  or  proceedings 
against  represented  parties  or  for 
excluding  relevant  evidence  in  any 
proceeding  in  an^'  court  of  the  United 
States. 

§  77.12    Relationship  to  state  and  local 
regulation. 

Communications  with  represented 
parties  and  represented  persons 
pursuant  to  this  part  are  intended  to 
constitute  communications  that  are 
"authorized  by  law"  wnthin  the  meaning 
of  Rule  4.2  of  the  American  Bar 
Association  Model  Rules  of  Professional 
Conduct.  OR  7-a04(A)(l)  of  the  ABA 
Code  of  Professional  Responsibility,  and 
analogous  state  and  local  federal  court 
rules.  (Copies  of  the  ABA  Model  Rules 
and  Code  are  available  through  Order 
Fulfillment  Office,  American  Bar 
Association,  750  North  Lake  Shore 
Drive,  Chicago.  IL  60611.)  In  addition, 
this  part  is  intended  to  preempt  the 
application  of  state  and  local  laws  or 
rules  to  the  extent  tliat  they  relate  to 
contacts  by  attorneys  for  the 
government,  and  those  acting  at  their 
direction  or  under  their  supervision, 
with  represented  parties  or  represented 
persons  in  criminal  and  civil 
investigations  and  litigation.  This  part  is 
designed  to  govern  the  conduct  of 
attorneys  for  the  government  in  the 
discharge  of  their  duties  to  the  extent 
that  state  and  local  laws  or  rules  are 
inconsistent  with  this  part.  When  the 
Attorney  General  finds  a  willful 
violation  of  any  of  the  rules  in  this  part, 
however,  sanctions  for  the  violation  of 
this  part  may  be  applied,  if  v^arranled 
by  the  appropriate  state  disciplinary 
authority. 

Dated:  February  22. 1994. 
lanet  Reno, 
A  ttomey  General. 
IFR  Doc  94-4510  Filed  3-2-94;  8:45  ami 

BILUMQ  CODE  Mt»-M^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Pari  177 

[CGO02-9^-O3q 

R1N2115-AE47 

Drawbridge  Operation  Regulations; 
Illinois  River,  IL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  nilemaking; 
correction. 

SUMMARY:  This  document  corrects  8 
notice  of  proposed  rulemaking  docket 
number,  which  was  published  Friday, 
January  7,  1994  (59  PR  986).  This  notice 
of  proposed  rulemaking  proposes  to 
amend  a  drawtmdge  regulation  and  add 
a  new  regulation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch.  Bridge 
Administrator,  Second  Coast  Guard 
District.  (314)  539-3724. 

SUPP1.EMENTARY  INFORIKUTION: 

Background 

This  document  corrects  the  docket 
number  of  the  notice  of  proposed 
rulemaking  to  add  a  new  drawbridge 
regulation  which  will  allow  the  remote 
operation  of  the  Chicago  and 
Northwestern  Transportation  Company 
railway  bridge  at  Pekin,  Illinois. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  contained  an  error  in  the 
dof;ket  number  which  would  be 
misleading  and  is  in  need  of  correction. 
This  action  is  needed  because  the 
published  docket  number  had  already 
been  used  for  another  rulemaking. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  7, 1994,  of  the  notice  of 
proposed  rulemaking  (CGD02-93-O03), 
which  was  the  subject  of  FR  Doc.  94- 
271,  is  corrected  as  follows;  The  Coast 
Guard  docket  number  on  page  986,  third 
line  from  the  top  is  corrected  to  read 
CGD02-93-fl36. 

Dated:  February  10,  1994. 
Paul  M.  Biaynry, 

Rear  Admiral.  U.S.  Coast  Guard.  Second 
Coasi  Guard  Distnct. 

[PR  Doc.  94-^764  Filed  3-2-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

34  CFR  Chapter  V! 

Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee;  Meeting 

agency:  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Ad\'isory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advison,- 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  March  14-16, 1994  from  9  a.m. 
to  5  p.m.. 

ADDRESSES;  The  Marriott  Tyson's 
Comer,  8028  Leesburg  Pike,  Vienna, 
VA.  (703)  734-3200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  Office  of  the  Assistant 
Secre'.ar>'  for  Postsecondary  Education, 
U.S.  Department  of  Education.  400 
Maryland  Avenue  SW.,  room  4082, 
ROB-3.  Washington,  DC  20202-5100, 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  Sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-6'48,  as 
amended;  5  U.S.C.  561).  The  advisory- 
Committee  is  established  to  provide 
advice  to  the  Secretar>'  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  the  Direct  Student  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  of  such  students. 


The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 
— Borrower  Provisions  (e.g.:  Deferment, 

Forbearance) 
— Repayment  (e.g.:  Standard,  Graduated 

&  Extended  Plans) 

Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondarj-  Education, 
room  4082.  ROB-3.  7th  and  D  Streets 
SW..  Washington.  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  February  25, 1994. 
David  A.  Longanecker, 
Assistant  Secretary.  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 
[PR  Doc.  94-4813  Filed  3-2-94;  8:45  ami 

BILUNG  CODE  400fr-01-M 


34  CFR  Chapter  VI 

Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
aad  location  of  the  forthcoming  meeting 
of  the  Guaranty  Agency  Reser\es 
Negotiated  Rulemaking  Advisorv' 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  March  17-18,  1994  from  9  a.m. 
to  5  p.m. 

ADDRESSES:  The  Marriot  Tyson's  Comer. 
8028  Leesburg  Pike.  Vienna.  VA.  (703) 
734-3200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  Office  of  the  Assi.stant  for 
Postsecondan.-  Education.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  4082.  ROB-3. ' 
Washington.  DC  20202-5100.  telephone: 
(202)  708-5547.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Guaranty  Agency  Reser\'es  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  bv  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 


established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648,  as 
amended;  5  U.S.C.  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  advances  for  reserve  funds  of 
State  and  nonprofit  private  loan 
insurance  programs.  These  standards, 
criteria,  procedures  and  regulations  will 
implement  section  422  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Student  Loan  Reform  Act  of  1993 
beginning  with  the  academic  year  1995- 
1996  (20  U.S.C  1072). 

The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 
— Procedurer.  for  Administrative  Due 

Process 
— Definition  of  Reserve  Funds 

Records  are  kept  of  all  committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondarv'  Education, 
room  4082.  ROB-3.  7th  and  D  Streets 
SW.,  Washington.  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  Februan'  25,  199«. 
David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  US.  Department  of  Education. 
IFR  Doc.  94-^814  Filed  3-2-94;  8:45  am] 

BILLING  CODE  «000-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL8^2-6284;  FRL-4845-6] 

Federal  Highway  Fundmg  Assistance 
Limitations  and  Emissions  Ottset 
Requirements;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency. 
ACTION:  Proposed  rule;  withdrawal; 
cancellation  of  the  public  hearings. 

SUMMARY:  On  January  24, 1994.  the 
United  States  Environmental  Protedion 
Agency  (USEPA)  published  a  proposed 
rule  proposing  to  impose  sanctions  on 
Illinois  under  the  discretionar>' 
authority  granted  USEPA  under  the 
Clean  Air  Act  as  amended  in  1990 
(amended  Act)  for  failure  by  the  State  to 
meet  its  commitment  to  adopt  and 
submit  a  basic  and  enhanced  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  State  Implementation  Plan  (SIP) 
revision  as  required  by  the  amended  Act 
for  the  Chicago  and  East  St.  Louis  ozone 
nonattainment  areas.  The  Illinois 


10104 Federal  Register  /  Vol.  59.  No.  42  /  Thursday,  March  3.  1994  /  Proposed  Rules 


General  Assembly  passed  the  legislation 
required  to  support  such  a  SIP  revision 
and  on  January  18,  1994,  Illinois 
Governor  Edgar  signed  the  legislation. 
Because  of  this  favorable  action,  USEPA 
is  withdrawing  the  January  24,  1994 
proposed  rule  initiating  the  process  to 
impose  discretionary  sanctions.  The 
USEPA  is  also  canceling  the  previously 
announced  hearings  scheduled  for 
March  2.  1994,  in  Chicago  and  on  March 
4.  1994,  inCollinsville. 

DATES:  The  public  hearings  scheduled 
for  Marc  h  2,  1994  and  March  4,  1994  are 
canceled. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Francisco  J.  Acevedo,  Environmental 
Engineer,  Regulation  Development 
Section,  Regulation  Development 
Branch  (5AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6061. 

SUPPLEMENTARY  INFORMATION:  On 
Ianuar>'  24,  1994  (59  FR  3540),  USEPA 
published  a  proposed  rule  proposing  to 
impose  sanctions  on  Illinois  under  the 
discretionary  authority  granted  USEPA 
under  section  1 10{m)  of  the  amended 
Act  for  failure  by  the  State  to  meet  its 
commitment  to  adopt  and  submit  a 
basic  and  enhanr^'d  motor  vehicle  I/M 
SIP  revision  as  required  by  the  amended 
Act  for  the  Chicago  and  East  St.  Louis 
ozone  nonattainm.ent  areas.  The  USEPA 
had  notified  Illinois  by  letter  dated 
December  30,  1993,  of  its  finding  that 
Illinois  had  failed  to  submit  the  required 
SIP  revision. 

The  Illinois  General  Assembly 
subsequently  passed  the  legislation 
required  to  support  such  a  SIP  revision 
and  on  January  18, 1994,  Illinois 
Governor  Edgar  signed  the  legislation. 
Because  of  this  favorable  action,  USEPA 
is  withdrawing  the  January  24,  1994, 
proposed  rule  initiating  the  process  to 
impose  discretionary  sanctions.  The 
USEPA  is  also  canceling  the  previously 
announced  hearings  scheduled  for 
March  2,  1994,  in  Chicago  and  for 
March  4.  1994,  in  Collinsville.  This 
withdrawal  terminates  the  discretionary 
sanctions  process  initiated  by  the 
January  24,  1994,  proposed  rule.  The 
mandatory  sanctions  process  under 
Section  179  of  the  Act  initiated  by 
USEPA's  December  30,  1993,  finding 
that  Illinois  foiled  to  submit  the 
required  SIP  revision  is  not  affected  by 
this  action.  Under  that  process,  USEPA 
must  impose  sanctions  within  18 
months  of  that  December  30,  1993, 
finding  of  failure  to  submit  unless 
Illinois  adopts  and  formally  submits  a 
complete  I/'M  SIP  revision  within  18 
months  of  that  failure  to  submit  finding. 


Dated:  February  22,  1994. 
William  H.  Sanders  n, 
Acting  Regional  Administrator. 
[FR  Doc.  94-4981  Filed  3-1-94;  12:12  pmj 

BILUNQ  CODE  «S60-6<M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

RIN  0905-AE13 

42  CFR  Part  57 

Grants  for  Construction  of  Teaching 
Facilities,  Educational  Improvements, 
Scholarships,  and  Student  Loans; 
Grants  for  Faculty  Training  Projects  in 
Geriatric  Medicine  and  Dentistry 

AGENCY:  Health  Resources  and  Services 

Administration,  PHS,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  regulation 
would  revise  the  regulations  governing 
the  program  for  Grants  for  Faculty 
Training  Projects  in  Geriatric  Medicine 
and  Dentistry  authorized  by  section 
777(h)  of  the  Public  Health  Service  Act 
(the  Act),  to  implement  amendments 
made  by  the  Health  Professions 
Extension  Amendments  of  1992  by:  (1) 
Adding  a  definition  for  the  term 
"Geriatric  psychiatry"  to  implement  the 
statutory  requirement  for  the  expansion 
of  project  support  to  include  the 
training  of  physicians  who  plan  to  teach 
geriatric  psychiatry;  (2)  adding  a 
definition  for  the  term  "Relevant 
advanced  training  or  experience"  to 
implement  the  statutory  requirement  for 
dentists  who  are  awarded  a  2-year 
internal  medicine  or  family  medicine 
fellowship  (Dentists  must  have 
completed  postdoctoral  dental  training, 
including  postdoctoral  dental  education 
programs  or  who  have  "relevant 
advanced  training  or  experience".);  and 
(3)  removing  a  section  in  the  regulations 
regarding  the  period  of  time  for 
appointments  to  fellowships  to  allow  for 
less  restrictive  requirements  for  those 
individuals  who  may  benefit  from 
further  fellowship  or  retraining 
e.xperience  in  a  life  time.  Additionally, 
technical  and  ministerial  revisions  are 
being  made  to  conform  the  existing 
regulations  with  the  amendments  made 
by  the  statute. 

DATES:  As  discussed  below,  comments 
are  invited.  To  be  considered,  comments 
must  be  received  by  April  4,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Fitzhugh  Mullan,  M.D., 
Director,  Bureau  of  Health  Professions 
(BHPr).  Health  Resources  and  Services 


Administration  (HRSA),  room  8-05, 
Parklawm  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Office  of  Program  Development,  BHPr, 
room  8A-55,  Parklawn  Building,  at  the 
above  address  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neil  H.  Sampson,  Director,  Division  of 
Associated,  Dental  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  HRSA,  room  8-101, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone: 
(301)443-6853. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  amends  the  existing 
regulations  for  Grants  for  Faculty 
Training  Projects  in  Geriatric  Medicine 
and  Denti.stry,  authorized  under  section 
777(b)  of  the  Public  Health  Service  Act 
(the  Act)  (42  U.S.C.  294o).  The  Health 
Professions  Education  Extension 
Amendments  of  1992  (Pub.  L.  102-408) 
amended  and  renumbered  former 
section  789(b)  of  the  Act  (42  U.S.C. 
295g-9(b))  to  section  777(b). 

Section  777(b)  of  the  .^ct,  as  amended, 
authorizes  the  Secretary-  to  make  grants 
to  and  enter  into  contracts  with 
accredited  schools  of  medicine,  schools 
of  osteopathic  medicine,  teaching 
hospitals,  and  graduate  medical 
education  programs,  for  the  purpose  of 
providing  support  (including 
traineeships  and  fellowships)  for 
geriatric  training  projects  to  train 
physicians  and  dentists  who  plan  to 
teach  geriatric  medicine,  geriatric 
dentistry,  or  geriatric  psychiatry, 
programs  supported  by  these  grants 
emphasize  the  principles  of  primary 
care  as  demonstrated  through 
continuity,  ambulatory,  preventive,  and 
psychosocial  aspects  of  the  practice  of 
geriatric  medicine,  dentistry,  and 
psychiatry. 

The  proposed  amendments  made  by 
the  Health  Professions  Extension 
Amendments  of  1992  (Pub.  L.  102-408) 
to  section  777(b)  are  described  below, 
according  to  the  section  numbers  and 
headings  of  the  regulations  they  affect. 

Section  57.4102    Definitions 

The  Department  is  proposing  to  add 
the  following  terms  to  this  section: 

"Geriatric  psychiatry"  means  the 
prevention,  diagnosis,  evaluation  and 
treatment  of  mental  disorders  and 
disturbances  seen  in  older  adults. 

This  definition  is  adapted  from  the 
definition  used  by  the  American 
Association  of  Geriatric  Psychiatrists 
and  is  added  to  the  section  to 
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incorporate  the  statutory  requirement 
for  the  expansion  of  project  support  to 
include  the  training  of  physicians  who 
plan  to  teach  geriatric  psychiatry. 

"Relevant  advancea  training  or 
experience"  means  at  least  one  of  the 
following:  (1)  Completion  of  at  least  a 
1 2-month  graduate  training  program  in 
a  health-related  discipline,  the  basic 
sciences,  or  education;  or  (2)  a 
minimum  of  2  years  of  clinical  practice, 
of  which  at  least  12  months  were 
devoted  in  part  to  managing  older 
dental  patients  in  a  hospital,  long-term 
rare  facility,  or  other  setting. 

This  definition  was  developed  with 
consultation  from  an  Ad  Hoc  Committee 
iiF Geriatric  Dentists  and  with  positive 
internal  review.  The  definition  is  added 
to  the  section  to  incorporate  the 
statutory  requirement  for  the  expansion 
of  fellowship  eligibility  of  dental 
fi-llows  in  the  program. 

Section  57.4111     Duration  of 
fellowships. 

The  Department  is  proposing  to 
remove  this  section  from  the 
regulations.  The  regulatory  language 
currently  reads: 

An  appointment  to  a  fellowship  may  be 
made  for  a  period  not  to  exceed  12  months. 
Fellowship  assistance  for  participants  in  a  1- 
vear  fellowship  program  and  a  1-year 
retraining  program  is  limited  to  12  months. 
Participants  in  2-year  fellowship  programs 
may  receive  a  second  12-month  appointment 
for  a  total  period  of  24  months. 

Public  Law  102-408  no  longer  provides 
for  a  1-year  fellowship  program. 
Further,  the  language  regarding  the 
period  of  time  for  appointments  to  a 
fellowship  is  unnecessarily  restrictive  to 
individuals  who  may  benefit  from 
further  fellowship  or  retraining 
experience  in  a  life  time.  For  example, 
a  faculty  fellow  who  completed  a  1-year 
retraining  to  have  the  skills  required  to 
incorporate  geriatrics  into  course 
( ontent  and  clinical  rotations  may 
discover  5  years  later  that  another 
fellowship  experience  would  provide 
the  opportunity  to  develop  research 
skills  in  geriatrics  required  to  expand 
the  scope  and  depth  of  practice-based 
geriatric  research. 

In  addition  to  the  changes  proposed 
above,  a  number  of  technical,  clarifying, 
and  ministerial  changes  are  included  to 
conform  the  existing  regulations  v\ith 
amendments  made  by  Public  Law  102- 
408.  These  changes  affeding  the 
program  for  Faculty  Training  Projects  in 
Geriatric  Medicine  and  Dentistry  are 
being  made  to  the  regulations  to: 

1.  Revise  the  section  number  of  the 
Act  from  "7B9(b)"  to  "777(b)"  wherever 
it  appears  in  subpart  PP,  as  renumbered, 
and  the  United  States  Code  citation 


from  -(42  U.S.C.  295g-9(b))"  to  ■(42 
U.S.C.  294o)",  in  accordance  with 
Public  Law  102-*08. 

2.  Revise  §  57.4101.  entitled  "To  what 
projects  do  these  regulations  apply?",  by 
adding  the  words  "geriatric  psychiatry" 
to  reflect  statutory  language  which 
expands  project  support  to  include  the 
training  of  physicians  who  plan  to  teach 
geriatric  psychiatry. 

3.  Revise  §  57.4102.  entitled 
"Definitions.",  amend  the  following 
terms  to: 

a.  Remove  the  definition  of  "Council" 
regarding  the  National  Ad\'isor}-  Council 
on  Health  Professions  Education,  in 
accordance  with  Public  Law  102-408. 
The  statute  repealed  the  Council 
effective  October  1,  1992; 

b.  Revise  the  phrase  "by  an  organized 
medical  staff  to  "by  an  organized 
health  care  stafT'  at  the  end  of  the 
definition  of  "Extended  care  facility"  to 
clarify  that  staff  of  health  care 
institutions  includes  nurses,  physical 
therapists,  social  workers  and  other 
health  care  stafT  who  provide 
"medically-prescribed  skilled  nursing 
care  or  rehabilitative  services": 

c.  Revise  the  introductory  text  to  the 
definition  of  "Fellowship  program"  by 
removing  the  reference  to  a  1-year 
fellowship  program  which  is  no  longer 

a  statutory  provision  for  project  support; 
and  revise  paragraph  (2)  of  the 
definition  to  reflect  new  statutory 
requirements  for  the  training  of  dentists 
who  have  "demonstrated  a  commitment 
to  an  academic  career  and  who  have 
postdoctoral  dental  education  programs 
or  who  have  relevant  advanced  training 
or  experience";  and 

d.  Revise  the  section  number  of  the 
Act  in  the  definition  of  "School  of 
medicine  or  school  of  osteopathic 
medicine"  from  "701(5)"  to  "799(1)(E)". 
in  accordance  with  Public  Law  102-408. 

4.  Amend  §  57.4105,  entitled  "Project 
requirements.",  to: 

a.  Revise  paragraph  (d)  regarding  the 
requirement  that  projects  be  based  in  a 
graduate  medical  education  program  by 
adding  the  words  "or  psychiatry"  after 
the  phase  "or  in  a  department  of 
geriatrics"  to  reflect  statutory  language 
which  expanded  project  support  to 
include  the  training  of  physicians  who 
plan  to  teach  geriatric  psychiatry. 
Paragraph  (d)  is  further  revised  by 
removing  the  phase  "in  existence  as  of 
December  1. 1987"  at  the  end  of  the 
sentence,  in  accordance  vs'ith  Public 
Law  102^03; 

b.  Revise  paragraph  (e)  regarding  the 
requirement  that  projects  be  staffed  by 
at  least  two  physicians  in  full-time 
teaching  positions  who  have  experience 
or  training  in  geriatric  medicine  by 
adding  the  words  "or  geriaU-ic 


psychiatr>'",  in  accordance  with  Public 
Law  102-408;  and 

c.  Revise  the  introductory  text  to 
paragraph  (f^  regarding  the  requirement 
that  the  project  must  provide  fellows 
"with  training  in  geriatrics  and 
exposure  to  the  physical  and  mental 
disabilities  of  a  diverse  population  of 
elderly  individuals,  to  more 
appropriately  reflect  the  language  in 
Public  Law  102^08. 

5.  Revise  §  57.4106,  entitled  "How 
will  applications  be  evaluated?",  by: 

a.  Removing  the  reference  to  the 
National  Advisor)'  Council  on  Health 
Professions  Education,  in  accordance 
with  Public  Law  102-408,  in  paragraph 
(a)  introductory  text  and  revising  the 
introductory  text  to  reflect  current 
statutory  language  regarding  the 
evaluation  and  recommendation  process 
of  awarding  grant  applications;  and 

b.  Adding  a  comma  and  the  words 
"psychiatry,  or"  after  the  words 
"geriatric  medicine"  in  paragraph  (a)(5) 
to  reflect  statutory  language  which 
expanded  training  to  include  geriatric 
psychiatry. 

5.  Redesignate  §  57.4112.  entitled 
"Termination  of  fellowships.",  as 
§57.4111,  and  §  57.4113.  entitled  "For 
what  purposes  may  grant  funds  be 
spent?",  as  §  57.4112,  and  §  57.4114, 
entitled  "What  additional  Department 
regulations  apply  to  grantees?",  as 
§57.4113. 

6.  Redesignate  §  57.4115.  entitled 
"What  other  audit  and  inspection 
requirements  apply  to  grantees?",  as 

§  57.4114  and  revise  the  section  number 
"705"  in  the  text  to  "798(e)",  in 
accordance  with  Public  Law  102^08. 

7.  Redesignate  §  57.41 16.  entitled 
"Additional  conditions.",  as  §  57.4115. 

Regulatory  Flexibility  Act  and 
Executive  Order  12688 

This  prof>osed  rule  governs  a  financial 
assistance  training  grant  program  in 
which  participation  is  voluntary. 
Because  these  rules  make  minor  changes 
in  an  existing  grant  program,  they  will 
have  no  consequential  effect  on  the 
economy,  small  businesses  or  small 
governments.  Therefore,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  small 
entities. 

Paprrwork  Reduction  Act  of  1980 

This  prop>osed  rule  does  not  affect  the 
recordkeeping  or  reporting  requirements 
in  the  existing  regulations  for  the  Grants 
for  Faculty  Training  Projects  in  Geriatric 
Medicine  and  Dentistry. 

List  of  Subjects 

Dental  health.  Education  of  the 
disadvantaged.  Educational  facilities. 
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Educational  study  programs,  Grant 
programs — education,  Grant  programs — 
health.  Medical  and  dental  schools. 
Student  aid. 

{Catalog  of  Federal  Domestic  Assistance.  No. 
93.156.  Grants  for  Faculty  Training  Projects 
in  Geriatric  Medicine  and  Dentistry) 

Dated;  November  12. 1993. 
Philip  R.  Lee. 
Assistant  Secretary  for  Health. 

Approved:  January  24, 1994. 
Donna  E.  Shalala, 
SetTftary 

Accordingly.  42  CFR  part  57,  subpart 
PP  is  proposed  to  be  amended  as  set 
forth  below: 

PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILfTlES,  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS 
AND  STUDENT  LOANS 

1.  The  authority  citation  for  subpart 
PP  is  revised  to  read  as  follows: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act,  58  Stat.  690.  67  Stat.  631  (42 
U.S.C.  216);  sec.  789(b)  of  the  PHS  Act.  as 
amended  bv  Public  Law  100-607.  102  Stat. 
3136-3138  (42  U.S.C.  295g-9(b)); 
renumbered  as  sec.  777(b).  as  amended  by 
Public  Law  102-408,  106  Stat.  2052-54  (42 
use.  2940). 

2.  Section  57.4101  is  revised  to  read 
as  follows: 

§  57.4 1 0 1     To  what  projects  do  these 
regulatlorfs  apply? 

These  regulations  apply  to  grants  to 
eligible  schools  and  programs  under 
section  777(b)  of  the  Act  (42  U.S.C. 
294o)  for  the  purpose  of  providing 
support  for  projects  to  train  physicians 
and  dentists  who  plan  to  teach  geriatric 
medicine,  geriatric  psychiatry,  or 
geriatric  dentistry,  including 
traineeships,  and  fellowships  for 
participation  in  these  programs. 

3.  Section  57.4102  is  amended  by 
removing  the  definition  of  "Council"; 
by  amending  the  definition  of 
"Exleniicd  care  facility"  by  revising  the 
phrase  "by  an  organized  medical  staff 
at  the  end  of  the  sentence  to  read  "by 
an  organized  health  care  staff';  by 
revising  the  section  number  of  the  Act 
"789fb)"  in  the  definitions  of  "Fellow" 
and  "Project  director"  to  read  "777(b)"; 
by  revising  the  section  number  of  the 
Act  "701(5)"  in  the  definition  of 
"School  of  medicine  or  school  of 
osteopathic  medicine"  to  read 
y799(l)(E)";  by  revising  the  definition  of 
"Fellowship  program";  and  by  adding 
the  definitions  of  "Geriatric  psychiatry" 
and  "Relevant  advanced  training  or 
experience"  to  read  as  follows: 


§57.4102    Definitions. 

•  •         •         •         * 

Fellowship  program  means  a  2-year 
organized  training  effort  sponsored  by 
an  allopathic  or  osteopathic  medical 
school,  a  teaching  hospital,  or  a 
graduate  medical  education  program 
which  is  designed  to  provide  training 
for — 

(1)  Physicians  who  have  completed  a 
graduate  medical  education  program  in 
internal  medicine,  family  medicine 
(including  osteopathic  general  practice), 
psychiatry,  neurology,  gynecology,  or 
rehabilitation  medicine;  and 

(2)  Dentists  who  have  demonstrated  a 
commitment  to  an  academic  career  and 
who  have  completed  postdoctoral 
dental  training,  including  postdoctoral 
dental  education  programs  or  who  have 
relevant  advanced  training  or 
experience. 

•  *        •        •        • 

Geriatric  psychiatry  means  the 
prevention,  diagnosis,  evaluation  and 
treatment  of  mental  disorders  and 
disturbances  seen  in  older  adults. 

•  •        •        *        • 

Relevant  advanced  training  or 
experience  means  at  least  one  of  the 
following:  (1)  Completion  of  at  least  a 
12-month  graduate  training  program  in 
a  health-related  discipline,  the  basic 
sciences,  or  education;  or  (2)  a 
minimum  of  2  years  of  clinical  practice, 
of  which  at  least  12  months  were 
devoted  in  part  to  managing  older 
dental  patients  in  a  hospital,  long-term 
care  facility,  or  other  setting. 

•  *        »        •        • 

4.  Section  57.4105  is  amended  by 
revising  paragraphs  (d).  (e),  and  the 
introductory  text  to  paragraph  (0  to  read 
as  follows: 

§57.4105    Project  requirements. 

•  *         •         •         » 

(d)  The  project  must  be  under  the 
programmatic  control  of  a  graduate 
medical  education  program  in  internal 
medicine  or  family  medicine  (including 
osteopathic  general  practice)  or  in  a 
department  of  geriatrics  or  psychiatry; 

(e)  The  project  must  be  staffed  by  at 
least  two  physicians  in  full-time 
teaching  positions  who  have  experience 
or  training  in  geriatric  medicine  or 
geriatric  psychiatry  and  be  staffed,  or 
enter  into  an  agreement  with  an 
institution  staffed,  by  at  least  one 
dentist  who  is  employed  in  a  full-  or 
part-time  teaching  position  and  has 
experience  or  training  in  geriatrics; 

(0  The  project  must  provide  fellows 
with  training  in  geriatrics  and  exposure 
to  the  physical  and  mental  disabilities 
of  a  diverse  population  of  elderly 


individuals.  The  population  must 
include:  •   •   * 


5.  Section  57.4106  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a)  and  paragraph  (a)(5)  to 
read  as  follows: 

§57.4106    How  will  applications  be 
evaluated? 

(a)  Competing  applications  are 
reviewed  by  a  panel  of  peer  reviewers 
comprised  primarily  of  non-Federal 
consultants  whose  recommendations  are 
given  to  the  Secretary.  The  Secretary 
will  approve  projects  which  best 
promote  the  purposes  of  section  777(b) 
of  the  Act.  The  Secretary  will  consider, 
among  other  factors: 

•  *        •        *        • 

(5)  The  extent  to  which  the  project 
will  increase  the  number  of  geriatric 
fellowship  and  retraining  positions 
available  for  individuals  who  want  to 
prepare  for  academic  careers  in  geriatric 
medicine,  psychiatry,  or  dentistry. 

•  *        •        •        • 

§57.4111     [Removed] 

6.  Subpart  PP  is  amended  by 
removing  §  57.4111.  entitled  Duration  of 
fellowships. 

§57.4112    [Redesignated  as  §57.41 11] 

7.  Section  57.4112.  entitled 
Termination  of  fellowships.,  is 
redesignated  as  §  57.4111. 

§57.4113    [Redesignated  as  §57.41 12] 

8.  Section  57.4113,  entitled  For  what 
purposes  may  grant  funds  be  spent?,  is 
redesignated  as  §57.4112. 

§57.4114    [Redesignated  as  §57.4113] 

9.  Section  57.4114,  entitled  What 
additional  Department  regulations 
applv  to  grantees?,  is  redesignated  as 
§57.4113. 

§  57.41 1 5    [Redesignated  as  §  57.41 14  and 
Anr>ended] 

10.  Section  57.4115.  entitled  What 
other  audit  and  inspection  requirements 
apply  to  grantees?,  is  redesignated  as 

§  57.4114.  and  section  number  "705"  in 
the  text  is  revised  to  read  "798(e)". 

§57.4116    [Redesignated  as  §57.41 15] 

11.  Section  57.4116,  entitled 
Additional  conditions.,  is  redesignated 
as  §57.4115. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart90 

[PR  Docket  No.  93-61 ;  DA  94-178] 

Automatic  Vehicle  Monitoring  Systems 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  order  extending 
comment  and  reply  comment  periods. 


SUMMARY:  The  Private  Radio  Bureau 
issued  a  Public  Notice  soliciting 
additional  comment  and  reply  comment 
on  v\Titten  ex  parte  presentations 
received  by  the  Federal 
Communications  Commission  from 
PacTel  Teletrac.  Southwestern  Bell 
Mobile  Systems  Inc.  and  Mobilevision 
in  late  January  and  early  February  1994. 
Comments  were  due  on  or  before 
February  25,  1994  and  reply  comments 
were  due  on  or  before  March  7,  1994. 
This  Order  extends  the  period  in  which 
to  comment  on  these  ex  parte 
presentations  through  March  1.5.  1994. 
and  extends  the  reply  comment  period 
throuRh  March  22.  1994.  This  action 
provides  commenters  with  additional 
time  to  account  for  alleged  difficulty  in 
obtaining  the  ex  parte  filings  from  the 
Commission  and  eliminates 
'"confusion"  over  the  scope  of 
comments  permitted  by  stating  that 
commients  may  be  filed  on  the 
"technical"  issues  as  well  as  any  other 
issues  raised  by  these  filings. 

DATES:  Comments  must  be  filed  on  or 
before  March  15,  1994.  Reply  comments 
must  be  filed  on  or  before  March  22, 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  N\V.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Borkowski,  Rules  Branch.  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau  (202)  632-7125. 


SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  Februar\-  24,  1994. 

Released:  February  25,  1994. 

In  the  Matter  of  Amendment  of  part 
90  of  the  Commission's  Rules  to  Adopt 
Regulations  for  Automatic  Vehicle 
Monitoring  Systems,  PR  Docket  No.  93- 

61. 

Bv  the  Chief.  Private  Radio  Bureau: 
l'  In  late  Januan,-  and  early  Februan,- 
1994  the  Commission  received  written 
ex  parte  presentations  from  PacTel 
Teletrac  (PacTel).  Southwestern  Bell 
Mobile  Systems.  Inc.  (SBMS)  and 
Mobilevision  concerning  the  licensing 
of  Automatic  Vehicle  Monitoring  (AVM) 
systems,  currently  under  consideration 
in  this  docket. 

2.  On  Februan,-  9.  1994,  the  Bureau 
issued  a  Public  Notice  soliciting 
additional  comments  and  reply 
comments  on  these  filings.'  Comment 
was  specifically  solicited  regarding 
whether  Rand  McNallv  Basic  Trading 
Areas  (BTAs)  2  should  be  used  as 
Commission-defined  service  areas  for 
the  licensing  of  AVTvl  systems,  or 
whether,  alternatively.  Metropolitan 
Statistical  Areas  (MS.'\s)  and  Rural 
Service  Areas  (RbAs)  should  be  used  as 
licensing  boundaries. 3  The  Public 
Notice  established  a  due  date  of 
Februan,-  25.  1994  for  comments  and 
March  7.  1994  for  replv  comments. 

3.  On  Februar>'  18.  l'994,  Metricom. 
Inc.  (Metricom)  requested  additional 
time  to  respond  to  the  ex  parte  filings 
specified  in  the  Public  Notice  and 
requested  that  we  clarify  that  interested 
parties  may  comment  on  the  "technical 
issues"  raised  by  these  ex  parte  filings. 
Metricom  bases  this  request  on  alleged 
difficulty  in  obtaining  all  of  the  ex  parte 


'  Public  Notice.  DA  94-129,  released  February  9. 
1994  59  Fed  Reg  7239  (February  15.  1994). 

2  See  Rar.dMcNallv  Commercial  Alias  and 
Marketing  Guide  36-39  (123d  ed.  1992). 

1  This  additional  period  to  file  comments  and 
reply  comments  on  these  specific  issues  did  not  in 
any  way  abrogate  the  right  of  any  Interested  party 
to  nie  ex  [Mrte  comments  on  any  aspect  of  this 
proceeding. 


filings  from  the  Commission  and  on 
"confusion"  over  the  scope  of  the 
comments  requested. 

4.  Because  of  the  apparent  confusion 
on  this  question,  we  believe  a  short 
extension  of  time  is  warranted.  Parties 
responding  to  the  Public  Notice  may 
comment  on  the  "technical  issues"  as 
well  as  any  other  issues  raised  by  these 
filings 

5  For  good  cause  shown,  and 
pursuant  to  sections  4(j)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(j)  and  303(r), 
it  ;.<;  ordered  that  the  period  of  time  for 
filing  comments  and  reply  comments  on 
ex  parte  filings  addressed  in  our  Public 
Notice.  DA  94-129.  released  on 
February-  9.  1994.  is  hereby  extended. 
Comments  must  be  filed  on  or  before 
March  15,  1994.  Reply  comments  must 
be  filed  on  or  before  March  22. 1994. 

6.  To  file  formally  in  this  proceeding, 
you  must  file  an  onginal  and  four  copies 
of  all  comments  and  reply  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  and  nine  copies. 
Comments  and  reply  comments  must  be 
sent  to  the  Office  of  the  Secretary. 
Federal  Communications  Commission, 
Washington,  DC  20554. 

7.  Ex  parte  filings,  as  well  as  all 
comments  and  reply  comments  in  this 
proceeding,  are  available  for  public 
inspection  as  part  of  the  record  in  PR 
Docket  No.  93-61  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239.  1919  M  Street,  NW.. 
Washington.  DC.  All  or  part  of  the  text 
of  these  filings  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
1919  M  Street.  MV..  room  246. 
Washington,  DC  20554,  telephone  (202) 
857-3800. 

Federal  Ck)mmunications  Commission. 
Beverly  G.  Baker. 
Deputy  Chief.  Private  Radio  Bureau. 
I  PR  Doc  94-4R15  Filed  3-2-94:  8:45  am) 
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DEPARTMENT  OF  AGRJCULTURE 

Forms  Under  Review  by  Office  ol 
ManagetTtent  and  Budget 

Februarv  25.  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  coilection  of 
information  under  the  provi.sions  of  the 
Papervi'ork  Reduction  Act  (44  U  S.C. 
chapter  35)  since  the  last  hsf  W3S 
pubbshed  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  pmposing  the  information 
coilection,  (2)  Title  of  the  information 
collection,  (3)  Form  numberfs),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  Lhe  number  of  responses;  (7) 
An  estimate  of  the  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  dir»<t«!d  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supp)orting  doaunents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  room  404-W  Admin. 
Bldg.,  V,  -ishjngton.  DC  20250.  (202) 
690-2118. 

Revision 

•  .Agricultural  Marketing  Service 

7  CFR  Part  59.  Regulations  for 
Inspection  of  Eggs  and  Egg  Products. 

PY-38,  PY-76,  PY-155,  PY-156.  PY- 
214.  PY-222.  PY-240.  PY-518-1. 

Recordkeeping;  On  occasion; 
Monthly;  Quarterly;  Semi-annually; 
Annually;  Dailv. 

State  or  local  governments; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  46.030 
responses;  30.833  hours, 

C  Sheilds  Jones,  Jr.  (202)  720-3506. 


Extension 

•  Food  and  Nutrition  Service 

Vendor  Activity  Monitoring  Profile 
(VAMP)  data. 

Recordkeeping;  Annually. 

State  or  local  governments;  81 
responses;  578  hours. 

Laurie  Hickerson  (703)  305-2715. 

New  Collection 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  1427.100-109— Upland  Cotton 
First  Handler  and  Domestic  User/ 
Exporter  Agreement  and  Payment 
Program — Addendum. 

CCC-1045.  1046. 

Recordkeeping;  On  occasion;  Weekly. 

Farms;  Small  businesses  or 
organizations;  30,550  responses;  12.035 
hours. 

Janice  Zygmont  (202)  720-6734. 

•  Office  of  Ojaerations 

Procedure  for  Donation  of  Excess 
Research  Equipment. 

SF-122. 

Recordkeeping;  On  occasion. 

State  or  local  governments;  Non-profit 
institutions;  50  responses;  100  hours. 

Linda  W.  Oliphant  (202)  690-i434. 

Reinstatement 

•  Soil  Conservation  Service 

Application  for  Payment. 

SCS-FNM-141. 

On  occasion. 

Individuals  or  households;  Farms; 
18,600  responses;  4,650  hours. 

Roy  R.  Tv>ridt  (202)  720-5904. 
Larry  K.  Rofcersoo, 
Deputy  Department  Clearance  Officer. 
(FR  Doc.  94-4817  Filed  3-2-94;  8:45  am) 
BILUMQ  COOE  3410-01-M 


Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in  the 
Denver  (CO),  East  Indiana  (IN),  and 
Kansas  Areas 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
ACnON:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 


designations  of  Denver  Grain  Inspection 
[Denver),  East  Indiana  Grain  Inspection, 
Inc.  (East  Indiana),  and  Kansas  State 
Grain  Inspection  Department  (Kansas), 
will  end  August  31,  1994.  according  to 
the  Act,  and  FGIS  is  asking  persons 
interested  In  providing  official  services 
in  the  specified  geographic  areas  to 
submit  an  application  fur  designation. 
DATBS:  Appbcations  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  March  31,  1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Neil  E.  Porter,  Director, 
Compliance  Ehvision,  FGIS,  USDA. 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
Telecopier  {F-\X)  users  may  send 
applications  to  the  automate  telecopier 
machine  at  202-720-1015,  attention: 
Neil  E.  Porter.  If  an  application  is 
submitted  by  telecopier.  FGIS  reserves 
the  right  to  request  an  original 
apphcation.  All  appLJcations  will  be 
made  available  for  pubbc  Inspection  at 
this  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  COKTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

T^is  action  has  been  reviewed  and 
determined  not  to  be  a  i-ule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS"  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  th«n  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Denver,  main  office 
locatefl  in  Commerce  Qty,  Colorado, 
East  Indiana,  main  office  located  in 
Muncie,  Indiana,  and  Kansas,  main 
office  located  in  Topeka,  Kansas,  to 
provide  grain  inspection  services  under 
the  Act  on  September  1,  1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Denver,  East  Indiana,  and  Kansas  end 
on  August  31,  1994. 

The  geographic  area  presently 
assigned  to  Denver,  in  the  States  of 
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Colorado,  Nebraska,  and  Wyoming, 
pursuant  to  Section  7(f)(2)  of  the  Act. 
which  will  be  assigned  to  the  appUcant 
selected  for  designation  is  as  follows: 

The  entire  State  of  Colorado. 

In  Nebraska: 

Bounded  on  the  North  by  the  northern 
Scotts  Bluff  County  line;  the  northern 
Morrill  County  line  east  to  Highway 
385; 

Bounded  on  the  East  by  Highway  385 
south  to  the  northern  Cheyenne  County 
line;  the  northern  and  eastern  Cheyenne 
County  Unes;  the  northern  and  eastern 
Deuel  County  lines; 

Bounded  on  the  South  by  the 
southern  Deuel,  Cheyenne,  and  Kimball 
County  hnes;  and 

Bounded  on  the  West  by  the  western 
Kimball,  Banner,  and  Scotts  Bluff 
County  Unes. 

Goshen  and  Platte  Counties, 
Wyoming. 

The  following  locations,  outside  of 
the  above  contiguous  geographic  area, 
are  part  of  this  geographic  area 
assignment:  Albin  Elevator,  Albin; 
Farmers  Coop,  Bums;  Carpenter 
Elevator,  Carpenter;  Pillsbury  Company, 
Egbert,  and  Pine  Bluffs  Feed  and  Grain, 
Pine  Bluffs,  all  in  Laramie  County. 
Wvoming  (located  inside  Wyoming 
Department  of  Agriculture's  area). 
Exceptions  to  Denver's  assigned 
geographic  area  are  the  following 
locations  inside  Denver's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Hastings  Grain  Inspection,  Inc.: 
Farmers  Coop,  and  Big  Springs  Elevator, 
both  in  Big  Springs,  Deuel  County. 
Nebraska. 

The  geographic  area  presently 
assigned  to  East  Indiana,  in  the  States  of 
Indiana  and  Ohio,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  will  be  assigned 
to  the  appUcant  selected  for  designation 
is  as  follows: 

In  Indiana: 

Bounded  on  the  North  by  the  northern 
Lagrange  and  Steuben  County  lines; 

Bounded  on  the  East  by  the  eastern 
Stueben.  De  Kalb.  Allen.  Adams.  Jay. 
Randolph,  Way-ne,  and  Union  County 
lines; 

Bounded  on  the  South  by  the 
southern  Union  and  Fayette  County 
Unes;  the  eastern  Rush  Coimty  line 
south  to  State  Route  244;  State  Route 
244  west  to  the  Rush  County  line;  and 
Bounded  on  the  West  by  the  western 
Rush  and  Henry  County  Unes;  the 
southern  Madison  County  line  west  to 
State  Route  13;  State  Route  13  north  to 
State  Route  132;  State  Route  132 
northwest  to  Madison  County;  the 
western  and  northern  Madison  County 
lines;  the  northern  Delaware  County 
line;  the  western  Blackford  County  Une 


north  to  State  Route  18;  State  Route  18 
west  to  County  Highway  900E;  County 
Highway  900E  north  to  Huntington 
County;  the  southern  Huntington  and 
Wabash  County  Unes;  the  western 
Wabash  County  line  north  to  State 
Route  114;  State  Route  114  northwest  to 
State  Route  19;  State  Route  19  north  to 
Kosciusko  County;  the  western  and 
northern  Kosciusko  County  lines;  the 
western  Noble  and  Lagrange  County 
lines. 

Darke  County,  Ohio. 

The  following  location,  outside  of  the 
above  contiguous  geographic  area,  is 
part  of  this  geographic  area  assignment: 
Payne  Cooperative  Association,  PajTie, 
Paulding  County,  Ohio  (located  inside 
Lima  Grain  Inspection  Service,  Inc.'s. 
area). 

The  geographic  area  presently 
assigned  to  Kansas,  pursuant  to  Section 
7(f)(2)  of  the  Act,  which  will  be  assigned 
to  the  appUcant  selected  for  designation, 
is  the  entire  State  of  Kansas. 

Interested  persons,  including  Denver, 
East  Indiana,  and  Kansas  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning 
September  1, 1994,  and  ending  August 
31.  1997.  Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

AppUcations  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AirrHORfTY:  Pub.  L.  94-582.  90  Stal.  2867. 
as  amended  (7  L'.S.C.  71  et  seq.) 

Dated:  February  24,  1994. 
Neil  E.  Porter 

Director.  Compliance  Division 

[FR  Doc.  94-4732  Filed  3-2-94;  8:45  am] 
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Designation  of  the  Gibson  City  (IL), 
Central  Illinois  (IL),  Indianapolis  (IN), 
Springfield  OL),  and  Decatur  (IL) 
Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Gibson  Qty  Grain 
Inspection  Department  (Gibson  City). 
Central  Illinois  Grain  Inspection.  Inc. 
(Central  Illinois).  IndianapoUs  Grain 
Inspection  &  Weighing  Service,  Inc. 


(IndianapoUs),  Springfield  Grain 
Inspection,  Inc.  (Springfield),  and 
Decatur  Grain  Inspection.  Inc.  (Decatur), 
to  provide  official  inspection  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATE:  April  1,  1994. 
ADDRESSES:  Neil  E.  Porter,  Director, 
Compliance  DiN-ision,  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  30,  1993,  Federal 
Register  (58  FR  51047),  FGIS  announced 
that  the  designations  of  Gibson  City, 
IndianapoUs,  and  Springfield  Agencies 
end  on  March  31,  1994,  and  asked 
persons  interested  in  providing  official 
ser\ices  in  the  geographic  areas 
assigned  to  Gibson  City,  Indianapolis, 
and  Springfield  to  submit  an  application 
for  designation.  AppUcations  were  due 
by  October  29.  1993. 

Indianapolis  appUed  for  designation 
in  the  entire  area  it  is  currently 
assigned.  There  were  two  applicants  for 
the  Gibson  City  area.  Donald  Swanstrom 
dba  Gibson  City  Grain  Inspection 
Department  proposing  to  incorporate 
and  do  business  as  Gibson  City  Grain 
Inspection.  Inc..  applied  for  designation 
in  the  area  currently  assigned  to  Gibson 
City,  except  for:  the  area  north  of 
Highway  116,  west  of  Highway  47.  and 
southeast  of  the  Southern  Pacific 
RaiUoad;  and  Farm  Service. 
Arrowsmilh.  McLean  County  (located 
inside  Central  Illinois  Grain  Inspection. 
Inc.'s.  area). 

Central  IlUnois  Grain  Inspection.  Inc. 
(Central  Illinois),  applied  for 
designation  to  serve  the  area  north  of 
Highway  116,  west  of  Highway  47,  and 
southeast  of  the  Southern  Pacific 
RaiUoad;  and  Farm  Ser\'ice, 
Arrowsmith,  McLean  County,  in 
addition  to  the  area  they  are  already 
designated  to  serve.  The  Gibson  City 
and  Central  Illinois  agencies  are 
contiguous  ofBcial  agencies. 

There  were  two  applicants  for  the 
Springfield  area.  Springfield  appUed  for 
designation  in  the  entire  area  currently 
assigned  to  it  except  for:  Chestervale 
Elevator  Company,  Chestervale,  Logan 
County  (located  inside  Decatur  Grain 
Inspection,  Inc.'s,  area) 

Decatur  Grain  Inspection  ,  Inc. 
(Decatur),  appUed  for  designation  to 
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serve  Chestervale  Elevator  Company, 
Chestervale.  Logan  County,  in  addition 
to  the  area  they  are  already  designpted 
to  serve.  The  Springfield  and  Decatur 
agencies  are  contiguous  ofScial 
agencies. 

FGIS  requested  comments  on  the 
applicants  in  the  December  1, 1993, 
Federal  Register  (58  FR  63331). 
Comments  were  due  by  December  31, 
1993.  FGIS  received  one  comment 
supporting  the  designation  of 
Springfield  by  the  deadline. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Gibson  Gty.  Central 
Illinois,  Indianapolis,  Springfield,  and 
Decatur  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied. 

Effective  April  1,  1994,  and  ending 
March  31,  1995.  Gibson  City  is 
designated  to  provide  official  inspection 
services  in  the  geographic  area  specified 
in  the  September  30,  1993,  Federal 
Register,  except  for  the  area  north  of 
Highway  116,  west  of  Highway  47,  and 
southwest  of  the  Southern  Pacific 
Railroad;  and  Farm  Service  Arrowsmilh, 
McLean  County,  Illinois. 

Effective  April  1,  1994,  and  ending 
May  31, 1996.  Central  Illinois  is 
designated  to  provide  official  inspection 
services  in  the  area  north  of  Highway 
116,  west  of  Highway  47,  and  southwest 
of  iho  Southern  Pacific  Railroad;  and 
Farm  Service  Arrowsmith,  McLean 
County,  Illinois,  in  addition  to  the  area 
they  currently  serve.  Gibson  City  and 
Central  Illinois  are  contiguous  agencies. 

Effective  April  1, 1994,  and  ending 
March  31,  1995.  IndianapoUs  is 
designated  to  provide  official  inspection 
services  in  the  geographic  area  specified 
in  the  September  30. 1993.  Federal 
Register. 

Effective  April  1, 1994.  and  ending 
March  31.  1997,  Springfield  is 
designated  to  provide  official  inspection 
services  in  the  geographic  areas 
specified  in  the  September  30, 1993, 
Federal  Register,  except  for  Chesterfield 
Elevator  Com.pany,  Chesterfield.  Logan 
County  (located  inside  Decatur's  area). 

Effective  April  1.  1994.  and  ending 
December  31.  1995,  Decatur  is 
designated  to  provide  official  inspection 
ser\ices  at  Chesterfield  Elevator 
Company,  Chesterfield.  Logan  County  in 
addition  to  the  area  they  currently  serve. 
Springfield  and  Decatur  are  contiguous 
agencies. 

Interested  persons  may  obtain  official 
services  by  contacting  Central  Illinois  at 
309-627-7121,  Decatm  at  217-429- 
2466,  Gibson  City  at  217-784-5411, 


Indianapohs  at  317-782-8938,  and 
Springfield  at  217-522-5233. 

AUTHORmr:  Pub.  L  &4-582,  90  Stal.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  February  24, 1994. 
NeiJ  E.  Porter 

Director,  Compliance  Division 
|FR  Doc  94-4730  Filed  3-2-^;  8:45  am] 
BiLUNG  coos  34^<y-e^^-f 


Opportunity  to  Comment  on  the 
Applicants  for  the  Sioux  City  OA)  and 
Tlscher  OA)  Areas 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
ACDON:  Notice. 


SUMMARY:  FGIS  is  requesting  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
Sioux  Gty  Inspection  4  Weighing 
Service  Company  (Sioux  City),  and  A. 
V.  Tischer  and  Son,  Inc.  (Tischer). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  March  31, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Neil  E.  Porter. 
Director,  Compliance  Division,  FGIS, 
USDA,  Room  1647  South  Building.  P.O. 
Box  96454,  Washington,  DC  2009O- 
6454.  SprintMail  users  may  respond  to 
[AuATTMAIL.O:USDAJD:A36CPDIR]. 
ATTMAJL  and  FTS2000MAiL  users 
may  respond  to  IA36CPDIK  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Neil  E.  Porter.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue.  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-5262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  30, 1993,  Federal 
Register  (58  FR  69316),  FGIS  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Sioux  Gty  and  Tischer  to 
submit  an  appUcation  for  designation. 
Applications  were  due  by  January  31, 
1994.  There  were  three  applicants. 
Sioux  City  and  Tischer  each  applied  for 
designation  In  the  entire  area  currently 
assigned  to  them.  The  D.  R.  Schaal 
Agency,  Inc.  (Schaal).  applied  for 


designation  to  serve  part  of  the  Tischer 
area:  Big  Six  Elevator,  Burt,  and  West 
Bend  Elevator  Co.,  Algona,  Kossuth 
County;  Gold-Eagle  Coop.,  Goldfield, 
and  Clarion  Farmers  Elevator 
Cooperative,  Wright  County;  Iowa, 
(located  inside  Schaal's  area)  in 
addition  to  the  area  they  are  already 
designated  to  serve.  Tischer  and  Schaal 
ore  contiguous  official  -igencies. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
Information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
pubhsh  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

AUTHOWTY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq] 

Dated:  February  24, 1994. 
Neil  E.  Porter 

Director,  Compliance  Division 
(FR  Doc.  94-4728  Filed  3-2-94;  8:45  am) 

BtUJNQ  COCe  341»-€M-F 


Designation  of  the  Michigan  (Ml) 
Agency  to  Serve  Hillsdale  and  Branch 
Counties,  Michigan 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTtON:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Michigan  Grain 
Inspection  Services,  Inc.  (Michigan),  to 
provide  official  inspection  services 
under  the  United  States  Grain  Standards 
Act.  as  amended  (Act)  in  Hillsdale  and 
Branch  Counties  in  addition  to  the  area 
they  currently  serve. 

EFFECTtVE  DATE:  April  1.  1994. 
ADDRESSES:  Neil  E.  Porter,  Director. 
Compliance  Division,  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington.  DC  20090-6454. 
FOR  FURTHER  INFORMATION  COtfTACT:  Neil 
E.  Porter,  telephone  202-720-6262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 
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In  the  October  8,  1993,  Federal 
Register  (58  FR  52475).  FGIS  announced 
that  Schneider  Inspection  Service,  Inc. 
(Schneider),  has  asked  that  their 
designation  be  amended  to  remo\-e 
Hillsdale  and  Branch  Counties  from 
their  assigned  geographic  area.  FGIS 
asked  persons  interested  in  providing 
official  services  in  these  counties  to 
siibmit  an  application  for  designation. 
Applications  were  due  by  November  9, 
1993.  Michigan,  the  sole  applicant, 
applied  for  designation  in  Hillsdale  and 
Branch  Counties  in  addition  to  the  area 
currently  assigned  to  them. 

FGIS  requested  comments  on  the 
applicant  in  the  December  3, 1993, 
Federal  Register  (58  FR  63910). 
Comments  were  due  by  January  3, 1994. 
FGIS  received  no  comments  by  the 
deadline.  FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(0(1)(B), 
determined  that  Michigan  is  able  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 

Elfective  April  1, 1994.  and  endmg 
April  30,  1995,  Michigan  is  designated 
to  provide  official  Inspection  services  in 
Hillsdale  and  Branch  Counties, 
Michigan,  in  addition  to  the  area  they 
are  cxirrently  serving. 

Interested  persons  may  obtain  official 
services  by  contacting  Michigan  at  616- 
781-2711. 

AUTMOmrv:  Pub.  L  94-582.  90  Stat.  2887, 
as  amended  (7  U.S.C  71  et  scq.) 

Dated:  Febniary  24,  1994. 
NeiJ  E.  Porter 

Director,  Compliance  Division 
IFR  Doc.  94-4731  Filed  3-2-94;  8  45  amj 

BILUNG  COOC  3410-EN-F 


Forest  Service 

Sheppsrd-Gritfin,  Flathead  National 
Forest,  Tally  Lake  Ratiger  District, 
Flathead  and  Lincoln  Counties,  State 
of  Montana;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AOENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  effects  of  watershed 
and  fisheries  restoration  activities  in 
Sheppard  and  Griffin  Creeks  and  their 
tributaries. 

The  area  is  located  in  the  area  west  of 
VVhitefish.  Montana  and  north  of  the 
town  of  Marion,  Montana. 

The  need  for  this  proposal  stems  from 
vegetative  conditions  that  have 


deteriorated  due  to  insect  and  weather 
events  and  will  have  slow  recovery  if  no 
action  is  taken.  Current  watershed  and 
fisheries  conditions  do  not  fully  support 
cold-water  fisheries  and  aquatic  life. 
These  conditions,  taken  in  combination 
with  the  vegetative  conditions,  will 
persist  in  the  long-term. 

The  purpose  ofthe  project  is  to 
restore  watershed  and  fisheries 
conditions  in  Sheppard  and  Griffin 
Creeks. 

The  proposal's  actions  to  regenerate 
predominantly  dead  lodgepole  pine 
stands  and  wrind  damaged  stands, 
construct  temporary  roads  and 
recondition  roads  necessary  to  access 
these  stands,  correct  chronic  sediment 
sources  primarily  by  rehabilitation  of 
roads  not  needed  for  future  land 
management  activities,  remove 
sediment  from  stream  pools,  and 
stabilize  stream  channels  are  being 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Coimcil  on  Environmental  Quality  (40 
CFK  1508.25). 

This  EIS  vrill  tier  to  the  Flathead 
National  Forest  Land  and  Resource 
Manageraent  Plan  (LRMP)  and  EIS  of 
January,  1986,  which  provide  overall 
guidance  uf  all  land  management 
activities  on  the  Flathead  National 
Forest. 

Extensive  scoping  has  been  done  for 
this  project  during  the  initial  stages  of 
preparation  of  an  Environmental 
Assessment,  and  during  the  analysis  of 
alternatives  over  the  past  fourteen 
months.  The  Forest  Service  has 
determined  that  an  EIS  will  be  prepared 
for  this  project.  The  Forest  Service  is 
seeking  information  and  comments  from 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  now  be  interested  in  or  affected  by 
the  proposed  actions.  Tlipse  comments 
will  be  used  in  preparing  the  Draft  EIS. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  on  or 
before  April  18,  1994. 
ADDRESSES:  Submit  written  comments 
and  -suggestions  or  a  request  to  be 
placed  on  the  project  mailing  list  to  Bert 
Stout,  District  Ranger.  Tally  Lake  Ranger 
DisL-ict,  Highway  93  West.  VVhitefish. 
MT  59937. 

FOR  FURTHER  tVFORMATICN  COfTACT: 
Doug  Berglimd,  EIS  Team  Leader,  Phone 
(406) 862-2508. 

SUPPLEMENTARY  tNFORMATtCN:  The  need 
ofthe  proposal  is  a  result  of  a  mountain 
pine  beetle  outbreak  which  has  caused 
significant  mortality  and  stands 
damaged  b\'  an  intense  stormwhich 
caused  significant  blowdown.  In  both 
conditions,  if  no  action  is  taken. 


regeneration  of  conifers  would  occur 
slowly  over  several  decades.  This  slow 
rate  of  vegetative  recovery  would  result 
in  slow  recovery  of  watershed  and 
fisheries  conditions.  Also,  several 
chronic  sources  of  sediment  in 
Sheppard  and  Griffin  Creeks  are  causing 
degradation  of  cold-water  fisheries. 
Sections  of  many  of  the  tributaries  of 
Sheppard  and  Griffin  Creeks  are 
deficient  in  woody  debris  and  native 
shrubs  which  is  important  in  stabilizing 
stream  channels  and  protecting  fisheries 
habitat. 

The  purpose  of  the  proposal  is  to 
restore  watershed  and  fisheries 
conditions  by  a  vanety  of  management 
practices  where  existing  conditions  are 
not  fully  supjKJrting  identified 
beneficial  uses  of  cold-water  fisheries 
and  aquatic  Ufa.  Specifically,  the 
purpose  is  to: 

(1)  Accelerate  regeneration  of  conifer 
species  in  stands  with  high  amounts  of 
lodgepole  pine  mortality  caused  by 
mountain  pine  beetle  and  in  stands  with 
significant  amounts  of  blowdowrn. 

(2)  Reduce  chronic  sediment  sources 
in  Sheppard  and  Griffin  Cjeeks  and 
their  tributaries  by  rehabilitation  and 
revegetabon  of  existing  roads. 

(3)  Improve  fisheries  habitat  by 
sediment  removal  from  pools. 

(4)  Stabilize  stream  channels  lacking 
woody  debns  and  native  shrubs. 

(5)  Conduct  management  practices  in 
a  manner  to  provide  economic 
opfX)rtun:t)'  and  to  provide  a  timber 
supply  to  the  local  lumber 
manufacturing  industry 

Regeneration  of  primarily  dead 
lodgepole  pine  stands  is  proposed  on 
approximately  1520  acres.  reger>eration 
of  urind  damaged  stands  on 
appro.ximalely  115  acres,  maintenajnce 
and  minor  intermittent  reconditioning 
of  approximately  55  miles  of  existing 
roads,  construction  of  approximately  5 
miles  of  temporary  roads,  rehabilitation 
of  1 3  miles  of  roads,  placement  of  large 
woody  debris  intermittently  in  39  miles 
of  streamcourses,  native  shrub  planting 
on  approximately  55  acres  and  sediment 
removal  at  15  sites  in  Sheppard,  Griffin 
and  Squaw  Meadows  Creeks. 

The  decision  to  be  made  is  what,  if 
anything,  should  be  done  in  the 
Sheppard-Griffin  area  to:  (a)  Accelerate 
regeneration  of  primarily  dead 
lodgepole  pine  stands  and  wind 
damaged  mixed  conifer  stands,  (b) 
rehabilitate  sediment  sources  that  are 
primarily  roads  not  needed  for  long- 
terra  management,  (c)  stabilize  stream 
channels  by  placement  of  large  woody 
debris  and  planting  native  shrubs  to 
reduce  the  erosive  power  of  stre.amflow 
daring  peak  flows,  and  (d)  Improve 
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fisheries  habitat  by  sediment  removal 
from  pools. 

The  LRMP  for  the  Flathead  National 
Forest  provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  goals, 
objectives,  standards  and  guidelines. 
and  management  area  direction. 

Most  areas  of  proposed  management 
activities  for  the  Sheppard-Griffin 
project  are  vvithin  Management  Area 
(MA)  15.  Some  activity  is  also  planned 
in  MA  17.  Management  Area  15  consists 
of  lands  where  timber  management  with 
roads  is  economical  and  feasible.  The 
management  goal  is  to  manage  these 
lands  for  the  long-term  growth  and 
production  of  commercially  valuable 
wood  products,  as  well  as  provide  for 
soil  and  water  protection,  wildlife 
habitat,  and  roaded  recreation 
opportunities.  Management  Area  17 
includes  adjacent  forested  riparian 
lands.  The  primary  goal  is  to  protect  and 
maintain  this  riparian  zone,  including 
fish  and  wildhfe  habitat,  while 
maintaining  a  sustained  \aeld  of  timber. 
The  proposal  is  designed  to  meet  the 
Forest  Plan  standards  and  guidelines. 

Public  participation  has  occurred  at 
various  times  during  the  analysis. 
Initially,  scoping  was  done  separately 
for  the  Sheppard  project  and  the  Griffin 
project,  in  November  of  1991,  and  May 
of  1992.  respectively  Since  that  time, 
the  two  projects  have  been  combined 
into  one  analysis  based  on  similarities 
in  purpose,  issues  and  close  proximity. 
Two  additional  periods  of  time  are 
identified  for  the  receipt  of  comments 
on  the  analysis.  One  period  v«ll  be 
during  the  45  days  after  this  notice  is 
published  in  Lhe  Federal  Register,  and 
another  dunng  the  45-day  review  and 
comment  period  of  the  Draft  EIS. 
Scoping  at  the  local  level  has  already 
commenced.  If  comments  have  been 
submitted,  there  is  no  need  for 
additional  comm.ent.  No  public 
meetings  are  scheduled  at  this  time. 

Based  on  public  scoping  the  following 
issues  have  been  identified: 

(1)  There  is  concern  how  the 
vegetation  restoration  may  affect 
wildlife,  particularly  big  game  species 
such  as  elk.  deer  and  moose. 

(2)  Road  construction  and 
management  are  a  concern  because  of 
the  potential  impact  to  water  quality, 
•wildlife  and  fisheries  habitat  and 
recreation  use. 

(3)  Harvest  methods  used  in 
vegetative  restoration  are  a  concern  to 
many  people,  especially  in  regard  to 
fragmentation  of  a  forested  landscape. 

(4)  There  is  a  concern  that  vegetative 
restoration  may  result  in  further  adverse 
effects  on  watershed  and  fisheries 
values. 


The  analysis  is  essentially  complete 
and  has  included  a  full  range  of 
alternatives  that  respond  to  issues 
received  from  scoping  over  the  past 
year.  One  of  these  is  the  "no-action" 
alternative,  in  which  no  management 
activities  would  take  place.  As  a  result 
of  the  scoping  and  analysis  that  has 
taken  place  to  date,  alternatives  to  the 
proposed  action  would  include: 

(1)  Restoration  of  chronic  sediment 
sources  and  unstable  stream  channels 
only.  No  restoration  of  dead  lodgepole 
pine  stands. 

(2)  Modify  the  proposed  action  to  use 
existing  roads  only.  No  restoration  of 
lodgepole  pine  stands  in  the  drainages 
containing  the  most  unstable  stream 
channels. 

(3)  Modify  the  proposed  action  to 
emphasize  big-game  habitat 
effectiveness. 

(4)  Modify  the  proposed  vegetative 
trea'jnents  to  minimize  fragmentation  of 
old-growth  management  indicator 
species  habitat. 

The  EIS  will  document  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present 
and  reasonable  foreseeable  actions  on 
both  private  and  National  Forest  lands 
will  be  considered.  The  EIS  will 
disclose  the  site-specific  features  that 
reduce  or  eliminate  potential 
environmental  impacts. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  May,  1994.  At  that  time  the 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  public  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  the 
EPA's  notice  of  availability  appears  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  because  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
envirorunental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritage,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  nilings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 


day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  the  agency  can  meaningfully 
consider  them,  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  envirorunental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  {Reviewers  may  wish  to 
refer  to  the  Council  en  Envirormiental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

Following  this  comment  period,  the 
comments  received  will  be  analyzed, 
considered  and  responded  to  by  the 
Forest  Senice  in  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  luly  1994.  loel  Holtrop,  Forest 
Supervisor,  Flathead  National  Forest, 
1935  Third  Avenue  East.  Kalispell.  MT 
59901,  is  the  responsible  official  for  the 
preparation  of  the  EIS  and  will  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  rationale  for  the  decision 
will  be  documented  in  a  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  applicable  Forest 
Ser\ice  regulations. 

Dated:  Februar>'  18,  1994. 
Bert  Stout. 

District  Ranger,  Tally  Lake  Ranger  District, 
Flathead  National  Forest. 
|FR  Doc.  94-4787  Filed  3-2-94:  8:45  am) 
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Helena  National  Forest  and  Deeriodge 
National  Forest  Counties:  Lewis  and 
Clark,  Powell,  Jefferson,  Broadwater, 
and  Meagher;  State:  Montana 

AGENCY:  Forest  Service,  USDA,  and 
Bureau  of  Land  Management,  USDI. 

ACTION:  Notice;  extension  of  public 
review  period  for  the  Helena  National 
Forest  and  Elkhom  Portion  of  the 
Deeriodge  National  Forest  Oil  and  Gas 
Leasing  Draft  Environmental  Impact 
Statement. 


SUMMARY:  The  period  of  Public  Review 
for  the  Helena  National  Forest  and 
Elkhom  Mountains  portion  of  the 
Deerlodge  National  Forest  Oil  and  Gas 
Leasing  draft  environmental  impact 
statement  (EIS)  has  been  extended  until 
March  31,  1994.  The  Forest  Service  and 
the  Bureau  of  Land  Management  as  joint 
lead  agencies  agreed  to  extend  the  time 
for  public  review  an  additional  30  days 
from  March  1, 1994  to  March  31.  1994. 
DATES:  This  action  is  effective  upon  the 
publication  of  this  notice. 
ADDRESSES:  Thomas  J.  Qifford.  Forest 
Supervisor,  Helena  National  Forest, 
2880  Sky-way  Drive.  Helena,  MT  59601; 
and  Robert  H.  Lawton,  State  Director, 
USDI-Biu-eau  of  Land  Management, 
Montana  State  Office,  222  North  32nd 
Street.  P.O.  Box  36800,  Billings,  MT 
59107-6300. 

FOR  FUPTHER  INFORMATION  COKTACT: 
Tom  Andtj.'-sen,  Environmental  Analysis 
Team  Leader,  Helena  National  Forest,  as 
above,  or  phone:  (406)  449-5201. 

Dated:  February  25,  19W. 
|oel  Marshik, 

Acting  Forest  Supervisor,  Helena  National 

Forest. 

IFR  Doc.  94-4833  Filed  3-2-94;  8  45  am) 
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Soil  Conservation  Servtca 

East  Side  Green  River,  P-1  Channel: 
SW  Grady  Way  to  SW  16th.  King 
County,  WA;  Finding  of  No  Significant 
Impact 

AGEMCV:  Soil  Conservation  Service, 

USA. 

ACnOM;  Notice  of  finding  of  no 

significant  impact. 

SUMMARY:  P^Jrsuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Regulations  (7  CTR  part  650);  the  Soil 
Conservation  Service,  US.  Department 
of  Agriculture,  gives  notice  Lhat  an 
environmental  impact  statement  is  not 
being  prepared  for  the  F.ast  Side  Green 
River.  P-1  Channel:  SW  Grady  Way  to 
SW  16th  St.  King  County,  Washington. 
FOR  FURTHER  rNFORMATtON  CONTACT: 
Lynn  A.  Brown.  State  Conservationist, 
Soil  Conservation  Seri-ice.  Rock  Pointe 
Tower  West  316  Boone  Avenue,  suite 
450.  Spokane,  Washington  99201. 
telephone  (509)  353-2337. 
SUPPLEMENTARY  INFORMATK)N:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  lhat 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 


the  environment.  As  a  result  of  these 
findings,  Lynn  A.  Brov^-n,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purposes  are  watershed 
protection  and  flood  prevention.  The 
planned  works  of  improvement  include 
the  construction  of  approximately  400 
feet  of  channel  that  connects  previou.s!y 
installed  channels.  The  proposed 
project  is  part  of  the  East  Side  Green 
River  Watershed  Project  started  in  1966. 
The  P-1  cormecling  channel  is  part  of 
the  remaining  segments  to  be  installed 
according  to  the  plan.  The  proposed 
project  will  have  a  low  flow  channel  in 
the  main  channel.  The  low  flow  rJaannel 
will  have  a  12-foot  bottom  width  and 
the  main  channel,  including  the  low 
flow  channel,  will  be  65  feet  wide.  This 
propvosed  channel  will  be  constructed 
adjacent  to  the  existing  natural  drainage 
way.  The  natural  drainage  way  will  be 
managed  as  a  wetland  and  wiidhfe  area. 
It  will  share  some  of  the  flows  with  the 
proposed  channel  during  high  runoff 
periods.  Trees,  scrubs,  and  grass  will  be 
established  in  the  wetland  area  and  all 
disturbed  areas  of  the  proposed  channel. 
These  plantings  will  provide  food  and 
cover  for  small  birds  and  mammals  in 
addition  to  erosion  control  and  bank 
stabilization. 

The  fish  habitat  components  consist 
of  placing  several  groups  of  boulders 
ar.d  roof  wads  from  trees  to  provide 
habitat  for  resting  areas,  hiding  areas, 
and  will  diversify  the  path  of  the  water 
flow. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  hmited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment, are  on 
file  and  may  be  reviewed  by  contacting 
Frank  R.  Easter.  Assistant  State 
Conservationist  (Programs). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  imtil  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  Is  ligted  la  the  Catalog  of 
Federal  Dcroestic  Assistance  under  Na 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovermnental  consultation  with  State 
and  local  ofBclals.) 


Dated:  Febaiary  22.  1994. 
Lynn  A.  Brown. 
State  Cortservatjonist 
IFR  Doc  94-1790  Filed  3-2-94;  8:45  am) 

BU.UNO  CODC  341(X-1«-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  O.MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.Q  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Tide:  Industry  Qassification 
Questionnaire. 

form  Number  Agency — BE^507; 
OMB — 0608-0032. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  600  respondents;  1  response 
per  respondent  per  year.  300  reporting 
hours. 

Average  Hours  per  Response:  Va  hour. 

Needs  and  Uses:  The  survey  is 
required  in  order  to  classify,  by 
industry,  information  collected  on 
related  forms  for  U.S.  direct  investment 
abroad  (i.e..  Forms  BE-577,  BE-133B, 
and  BE-133C).  These  data  are  needed, 
by  country  and  industry,  for  compiUng 
the  quarterly  direct  Lnvestment 
estimates  Included  in  the  U.S. 
international  transactions  and  gross 
national  product  accounts,  for  annual 
estimates  of  the  U.S.  direct  investment 
position  abroad,  and  for  semi-aimuaJ 
estimates  of  property,  plant,  and 
equipment  expenditures  of  majority- 
owned  foreign  affihates.  They  are  also 
needed  to  measure  the  economic 
significance  of  US.  direct  investment 
abroad,  monitor  changes  in  such 
investments,  analyze  its  effect  on  the 
U.S.  and  foreign  economies,  and  based 
upon  this  assessment,  make  informed 
policy  decisions  regarding  U.S. 
investment  abroad. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Paul  Bugg.  395- 
3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  482- 
3271,  Department  of  Commerce,  room 
H5310.  14lh  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
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information  collection  should  be  sent  to 
Paul  Bugg.  0MB  Desk  Officer,  room 
3228,  New  Executive  Office  Building, 
Washington,  DC  20503 

Dated  February  26,  1994 
Edward  Michals. 

Dtpartmenta!  Clearance  Officer,  Office  of 

Sianagement  and  Organization. 

IKR  Doc  94-J906  Filed  3-2-94;  8:45  am] 

BIlUNG  code  JS10-CW-M 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
tleajance  the  foilowing  proposal  for 
collection  of  information  under  the 
pronsions  of  the  Paf>er\%ork  Reduction 
Act  (44  US.C.  chapter  35). 

Agency:  Office  of  Procurement. 

Title:  Revisions  to  the  Commerce 
Acquisition  Regi^Jation  (C.\R)  entitled 
"Insurance  Requirements". 

Form  Number:  .\gency:  N/A  OMB  #: 
New. 

Type  of  Request:  New 

Burden  Reporting  Requirement:  33 
respondents  totalling  33  hours.  Average 
r"porting  time  is  one  hour. 

Seeds  and  Uses.  Commerce  operates 
approximately  24  research  ships.  In 
contracts  for  constructing  and 
maintaining  these  ships,  the  contractor 
mu.st  have  certain  kinds  of  insurance. 
This  insurance  is  necessary  to  protect 
the  multi-million  dollar  ships  and  the 
interests  of  the  U.S.  taxpayers.  The 
information  collected  is  used  to  verif>' 
that  the  contractor  has  acquired  the 
l*'vels  of  insurance  necessary  to  protect 
the  interests  of  the  Government. 

Affected  Public:  Businesses  or  other 
for-profit,  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  EXX!  Clearance 
Officer,  Edward  Michals.  (202)  482- 
3271,  Department  of  Commerce,  room 
5327,  14th  and  Constitution  Avenue, 
N\V..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503. 


Dated:  February  28. 1994 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[PR  Doc.  94-4905  Filed  3-2-94;  8:45  am] 

BILUNQ  CODE  JSIO-CW-M 

Bureau  of  the  Census 
[Docket  No.  940121-4021] 

Annual  Survey  of  Communication 
Services 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13. 
United  States  Code,  sections  131. 182, 
224.  and  225. 1  have  determined  that 
1993  operating  revenue  and  expenses 
are  needed  for  the  telephone,  radio  and 
television  broadcasting,  cable  and  pay 
television,  and  other  communication 
services  industries  to  provide  a  sound 
statistical  basis  for  the  formation  of 
pohcy  by  various  governmental 
agencies,  and  that  these  data  also  apply 
to  a  variety  of  public  and  business 
needs.  These  data  are  not  publicly 
available  from  nongovernment  or  other 
governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch,  on  (301)  763-5528. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13.  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  communication 
services  for  the  period  between 
economic  censuses.  The  latest  economic 
census  was  conducted  in  1992.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Bureau  of  the  Census  needs 
reports  o^ly  from  a  limited  sample  of 
communication  firms  in  the  United 
States.  The  probability  of  a  firm's 
selection  is  based  on  pa>Toll  size.  The 
sample  will  provide,  with  measurable 
reliability,  national  level  statistics  on 
operating  revenue  and  expenses  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  thirty  days  after  receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  approval  control 
number  0607-0706  in  accordance  with 
the  Paperwork  Reduction  Act,  Public 


Law  96-511.  as  amended.  We  will 
provide  copies  of  the  forms  upon 
written  request  to  the  Director.  Bureau 
of  the  Census,  Washington.  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  January  28, 1994. 
Harry  A.  Scarr, 

Acting  Director.  Bureau  of  the  Census. 
[FR  Doc.  94-4980  Filed  3-1-94;  12:09  pm] 

BILUNG  CODE  3S10-07-f> 


National  Oceanic  and  Atmospheric 
Administration 

[l.D.  021594H] 

Atlantic  Bluefin  Tuna;  Peer  Review  of 
the  Scientific  Basis  of  Management  of 
the  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (N'MFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Notice:  request  for  comments. 

summary:  NOAA  has  requested  that  the 
National  Research  Council  (NRC) 
undertake  a  technical  review  of  the 
scientific  basis  of  management  of  the 
fisheries  for  Atlantic  bluefin  tuna.  This 
notice  soficits  comments  pertaining  to 
the  review  to  be  forwarded  to  the  NRC. 
DATES:  Comments  must  be  received  by 
NMFS  on  or  before  March  18,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Dr.  Kevin  Chu,  Executive 
Secretan,'.  ICCAT  Advison,-  Committee, 
room  14247,  National  Marine  Fisheries 
Service,  1315  East-West  Highw^ay,  Silver 
Spring,  NfD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Chu  (301)713-2276. 
SUPPLEMENTARY  INFORMATION:  At  the 
1993  Annual  Meeting  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT), 
tlie  United  States  announced  that  it 
would  undertake  a  peer  review  of  the 
scientific  basis  of  management  of  the 
fisheries  for  Atlantic  bluefin  tuna.  To 
ensure  that  the  review  is  independent 
and  unbiased,  NOAA  has  asked  the  NRC 
to  undertake  a  technical  review  of  this 
subject.  In  order  to  prepare  for  the  1994 
Annual  Meeting  of  ICCAT.  the  NRC  has 
been  asked  to  complete  an  approved 
report  of  its  review  by  June  30.  1994. 

NOflJi  has  given  the  NRC  the 
following  general  questions  for  the 
review  to  address: 

•  Are  the  current  Standing  Committee 
on  Research  and  Statistics  (SCRS) 
assessments  of  the  status  of  eastern  and 
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western  Atlantic  bluefin  the  most  valid 
interpretation  of  the  available  data? 

•  Is  uncertainty  in  the  assessments 
adequately  expressed? 

•  What  is  the  status  of  the  Atlantic 
blueEn  tuna  stocks,  relative  to  the 
Convention's  goal  of  managing  tuna  to 
achieve  maximum  sustainable  yield? 

•  Does  the  available  information 
support  treating  bluefin  tuna  as  separate 
eastern  and  western  management  units 
(i.e.,  how  much  mi.xing  is  Ukely  and  is 
it  enough  to  invalidate  two  separate 
management  units)? 

NOAA  has  stated  that  the  hst  of 
questions  should  be  considered 
preliminary.  It  has  requested  that  the 
NRC  provide  an  opportunity  to  receive 
the  views  of  the  public  and  that  the  list 
of  issues  addressed  be  refined  and,  if 
necessary,  expanded  based  on  that 
input. 

By  this  notice,  NMFS  is  soliciting 
comments  on  any  matters  that  pertain  to 
the  peer  review.  All  comments  received 
by  the  closing  date  will  be  forwarded  to 
the  NRC  for  its  consideration. 

Dated;  February  24,  1994. 
RoUand  A.  Schminen, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-4911  Filed  3-2-94;  8:45  am] 

BILUNO  COOC  3510-23-P 


DEPARTMENT  OF  DEFENSE 

Finding  of  No  Significant  Impact  for 
the  Establishment  of  a  Reserve  of 
Ozone  Depleting  Substances 

AGENCY:  Defense  Logistics  Agency 
(OLA),  DOD. 
ACTION:  Notice. 

SUMMARY:  An  environmental  assessment 
on  the  EstabUshment  of  a  Reserve  of 
Ozone  Depleting  Substances  was 
prepared  pursuant  to  the  National 
Environmental  PoHcy  Act  (NEPA)  as 
amended  (42  U.S.C.  4321  [et  seq)  and 
the  Council  on  Environmental  Quality 
Guidelines  (40  CFR  Parts  1500-1508). 
The  environmental  assessment 
concluded  that  there  will  be  no 
significant  impact  on  the  environment 
and  that  preparation  of  an 
Environmental  Impact  Statement  will 
not  be  necessary.  Interested  parties  may 
submit  comments  to  the  address  listed 
below  for  a  30-day  period  from  the  date 
of  this  notice. 

EFFECTIVE  DATE:  25th  of  February  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Jan  Reitman,  CAAE,  Staff  Director. 
Environmental  and  Safety  Policy  Office, 
Defense  Logistics  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6100, 
(703)  274-6124. 


SUPPLEMENTARY  INFORMATION:  DLA  has 
been  directed  to  estabhsh  a  reserve  of 
Ozone  Depleting  Substances  (ODS)  to 
ensme  that  supphes  for  mission-critical 
uses  will  be  available.  An 
environmental  assessment  has  been 
prepared  to  address  the  proposed 
strategy  for  establishing  the  ODS 
Reserve,  possible  alternative 
approaches,  environmental 
consequences  of  the  proposed  action, 
and  measures  recommended  to  mitigate 
potentially  adverse  effects.  This 
environmental  assessment  has  been 
prepared  in  accordance  with  Council  on 
Environmental  Quality  (CEQ) 
regulations  and  DLA  implementing 
regulation  DLAR  1000.22, 
Envirorunental  Consideration  in  DLA 
Actions. 

The  proposed  action  involves  the 
establishment  of  a  Defense  Reserve  to 
support  mission-critical  requirements 
for  CFC  refrigerants  and  ha'.on  fire 
extinguishing  agents.  CFC  solvents  may 
be  maintained  in  the  Reserve  if 
requirements  are  fully  justified. 
Although  the  Reserve  may  receive 
deposits  from  all  sources  within  the 
DoD,  material  will  be  issued  only  to 
mission-critical  systems  and  users  as 
identified  to  the  DLA  by  the  Military 
Services.  Tlie  estabhshment  of  the 
Reserve  will  give  DoD  the  capability  to 
centrally  receive,  recontainerize,  recycle 
and  reclaim  ODS.  This  reclamation 
capability  will  be  established  at  the 
Defense  Distribution  Depot  Richmond, 
Virginia,  which  already  has  extensive 
operations  involving  compressed  gas 
receipt,  storage,  and  distribution  and 
cylinder  refurnishment.  The  Reserve 
will  be  located  within  structures 
currently  used  for  cylinder  storage  and 
refurbishment  and  will  require  no  new 
construction.  DLA  will  institute  a 
variety  of  safeguards  including 
personnel  training,  equipment  upgrades, 
and  leak  detection  programs  to  maintain 
the  inventory  and  avoid  unnecessary 
emissions.  Reserve  operations  will  not 
require  air  emission,  water  discharge,  or 
hazardous  waste  management  permits. 
DLA  will  manage  inventory  levels  in 
order  to  ensure  that  excess  quantities  of 
materials  are  not  maintained  in  the 
Reserve  and  will  phase  out  materials 
when  no  longer  needed  for  mission- 
critical  purposes.  Any  excess  will  be 
disposed  of  in  compliance  with 
envirorunental  regulatory  requirements. 
New  purchases  of  ODS  will  be 
necessary  in  order  to  establish 
inventories  at  levels  which  can  be 
sustained  through  recovery  and 
reclamation.  The  quantity  of  new  ODS 
purchases  will  be  validated  in 
coordination  with  the  DoD  Inspector 
General.  The  total  quantify  of  ODS 


expected  to  be  acquired  for  the  initial 
establishment  of  the  Reserve  will  be  less 
than  the  average  quantity  of  ODS 
purchased  annually  by  DoD  in  recent 
years.  Specific  measures  have  been 
identified  in  the  assessment  to  mitigate 
potentially  adverse  effects  which  might 
occur  during  establishment  or  operation 
of  the  Reserve.  The  estabhshment  of  a 
Reserve  and  the  initiation  of  central 
recovery,  recycling  and  reclamation 
operations  vtill  allow  DoD  to  conser\e 
ODS  inventories,  maintain  mission- 
critical  systems  which  are  dependent  on 
ODS,  and  avoid  the  need  for  an 
exemption  to  the  production  phase  out 
pursuant  to  Section  604(0  of  the  Clean 
Air  Act  Amendments. 

The  establishment  of  a  defense 
Reserve  for  mission-critical  ODS  is  not 
considered  a  major  action  significantly 
affecting  the  quality  of  the  human 
environment  or  requiring  the 
preparation  of  an  Environmental  Impact 
Statement.  A  pubhc  comment  period 
regardmg  the  environmental  assessment 
will  begin  at  the  time  of  publication  of 
this  notice  and  will  conclude  30  days 
following.  Copies  of  the  environmental 
assessment  are  available  for  inspection 
at  the  address  listed  above. 

Dated;  February  25, 1994. 

Jan  B.  Reitman, 

Staff  Director,  I  Environmental  and  Safety 
Policy). 

IFR  Doc  94-4782  Filed  3-2-94;  845  am) 

BILLINQ  CODf  3e20-01-M 


Department  of  the  Army 
Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Arroyo  Pasajero 
Investigation,  Califomia 

AGENCY:  US  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  action  being  taken  is  a 
feasibility  investigation  to  identify  and 
assess  potential  measures  to  provide 
additional  flood  protection  for  the  study 
area  including  the  cities  of  Coalinga  and 
Huron,  Lemoore  Naval  Air  Station, 
surrounding  agricuhural  land,  and  the 
Cahfomia  Aqueduct,  and  to  prevent 
sediment  and  water  contaminated  with 
asbestos  from  entering  the  aqueduct. 
The  feasibility  investigation  area 
includes  the  Arroyo  Pasajero  basin  in 
southwest  Fresno  County.  Measures  to 
be  investigated  include  enlarging  the 
retention  basin  west  of  the  aqueduct, 
constructing  an  overchute  structure, 
upstream  reservoirs,  conducting  local 
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levee  and  channel  work,  and 
implementing  an  asbestos  hazard 
abatement  treatment. 
FOR  FURTHER  WFORKUTWN  CONTACT: 
Questions  regarding  this  DEIS  should  be 
addressed  to  Mr.  Robert  Koenigs, 
f'lanning  Division.  Corps  of  Engineers. 
1325  J  Street.  Sacramento,  California. 
9581*-2922.  telephone (916) 557-6712. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  Corps  of  Engineers,  and  a  non- 
Federal  sponsor  (California  State 
Department  of  Water  Resources)  are 
conducting  a  feasibility  investigation  to 
identify  and  assess  alternative  measures 
for  providing  additional  flood 
protection  to  the  cities  of  Coalinga  and 
Huron,  to  Lemoore  Naval  Air  Station,  to 
the  California  Aqueduct,  and  to 
agncultural  lands,  and  for  preventing 
sediment  and  water  contaminated  with 
asbestos  from  entering  the  aqueduct.  In 
1958  and  1969  major  flooding  occurred 
in  the  area  causing  over  S5  million  in 
property  loss. 

Alternatives 

The  feasibihty  report  and  EIS  will 
address  the  full  range  of  alternatives 
discussed  in  the  1992  reconnaissance 
report  on  the  basin  including  evaluation 
of  plans  to: 

(1)  Enlarge  the  retention  basin  west  of 
the  Cdhfomia  Aqueduct. 

(2)  Provide  an  overchute  structure 
over  the  aqueduct  or  an  aqueduct  canal 
siphon  and  provide  a  retention  basin  on 
the  east  side  of  the  aqueduct. 

(3)  Construct  a  channel  from  the 
aqueduct  and/or  the  retention  basin  to 
a  natural  channel  at  the  valley  trough. 
Also  included  will  be  an  evaluation  of 
upstream  reservoirs,  local  levees  and 
channel  work,  the  potential  for 
groundwater  injection,  potential  water 
treatment  methods  to  permit  Arroyo 
Pasajero  runoff  into  the  aqueduct, 
special  asbestos  hazard  abatement 
treatment  for  construction,  operation 
and  maintenance  requirements  for  any 
constructed  faciUties,  and 
environmental  mitigation  and 
restoration.  The  No- Action  alternative 
will  also  be  explored  during  the  study. 

Scoping  Process 

a.  A  notice  of  initiation  for  the  Arroyo 
Pasajero  Investigation  will  be  sent  to 
public  agencies,  org.anizations.  and 
individuals  in  the  study  area.  This 
notice  will  invite  those  parties  to 
participate  in  the  scoping  process  for 
this  investigation.  This  will  include  an 
opportunity  for  the  public  to  identify 
the  significant  flood  control  problems, 
potential  solutions,  and  resources 


within  the  study  area  which  may  be 
affected  by  a  project.  Responses  to  the 
notice,  will  be  used  in  determining  the 
scope  of  the  feasibihty  report  and 
accompanying  environmental  impact 
statement. 

b.  Significant  topics  that  vdll  be 
discussed  in  the  DEIS  include  the 
hydrology  of  the  basin;  planning 
objectives;  alternatives  analysis;  impacts 
on  fish  and  wildhfe  resources, 
endangered  species,  vegetation,  water 
quality,  air  quality,  esthetics,  cultural 
resources,  and  cumulative  impacts  of 
related  projects  in  the  study  area.  The 
potential  for  contamination  of  air  and 
water  resources  by  naturally  occurring 
asbestos  will  also  be  addressed. 

c.  The  U.S.  Fish  and  Wildhfe  Service 
will  provide  a  Fish  and  Wildhfe 
Coordination  Act  Report  to  accompany 
the  DEIS. 

d.  A  45-day  review  period  will  be 
allowed  for  all  interested  agencies  and 
individuals  to  review  and  comment  on 
the  DEIS.  A  public  hearing  will  be  held 
during  the  comment  period.  All 
interested  persons  are  encouraged  to 
respond  to  this  notice  and  to  provide 
scoping  comments  and  a  current 
address  if  they  wish  to  be  contacted 
about  the  DEIS. 

Public  Meeting 

A  pubhc  scoping  meeting  has  been 
scheduled  for  Tuesday.  March  29.  1994 
at  7  p.m.  in  the  Coahnga  area  to  initiate 
coordination  with  local  governmental 
representatives,  elected  officials.  State 
and  Federal  agencies,  special  interest 
groups,  and  the  general  public. 

Availability 

The  DEIS  is  scheduled  to  be  available 
for  pubhc  review  and  comment  in  mid 
1997. 

Gregory  D.  Showalter, 
Alternative  Army  Federal  Register  Liaison 
Officer. 
[FR  Doc.  94-4784  Filed  3-2-94;  8:45  am) 
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Intent  To  Prepare  Environmental 
Impact  Statement  for  Permit 
Application  for  Proposed  Activities  at 
Bolsa  Chica,  Orange  County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
Los  Angeles  District.  DOD. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  considering  an  application 
for  section  404  and  section  10  permits 
to  conduct  dredge  and  fill  activities  at 
Bolsa  Chica  near  the  City  of  Huntington 
Beach.  Orange  County,  Cahfornia.  The 
proposed  project  incorporates 


components  of  residential  housing  and 
associated  infrastructure,  habitat 
restoration  of  the  estuarine  marsh,  and 
modifications  to  the  existing  East 
Garden  Grove-Wintersburg  Flood 
Control  Channel. 

The  primary  Federal  concern  is  the 
dredging  and  discharging  of  materials 
within  waters  of  the  United  States, 
including  wetlands,  and  potential 
significant  impacts  on  the  human 
environment.  Therefore,  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA).  the  Corps  is  requiring  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  prior  to  consideration  of 
any  permit  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding 
scoping  of  the  Draft  EIS  may  be 
addressed  to:  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District. 
Regulatory  Branch.  ATTN:  Bruce 
Henderson.  P.O.  Box  2711.  Los  Angeles, 
California  90053-2325. 

SUPPLEMENTARY  INFORMATION: 

Project  Site 

The  Bolsa  Chica  site  consists  of 
approximately  1.973  acres  of  land 
located  in  northwestern  coastal  Orange 
in  southern  California.  Of  the  total 
acreage,  approximately  1,312  acres 
consists  of  lowlands  situated  between 
two  upland  mesas  (Bolsa  Chica  Mesa  to 
the  north  and  Huntington  Mesa  to  the 
south). 

The  site  is  surrounded  by  residential 
neighborhoods  to  the  north,  east,  and 
southeast,  and  by  the  Pacific  Coast 
Highway  (State  Route  1)  and  Bolsa 
Chica  State  Beach  to  the  southwest.  At 
present  the  site  is  largely  undeveloped 
and  is  traversed  by  numerous 
compacted  dirt  berm  roads  associated 
with  ongoing  oil  production  activities. 
A  300-acre  State  Ecological  Reserve,  of 
which  170  acres  have  been  restored,  is 
also  located  in  the  Bolsa  Chica  lowland 
adjacent  to  Pacific  Coast  Highway. 

In  Februar>'  1989,  the  U.S'. 

-  Environmental  Protection  Agency 
determined  that  927  acres  of  waters  of 
the  United  States,  including  wetlands, 
are  present  at  the  site.  Approximately 
916  acres  arc  the  subject  of  the 
applicant's  permit  request. 

Proposed  Action 

The  applicant's  proposed  project  is 

-  comprised  of  three  primary' 
components: 

(1)  Construction  of  residential 
housing  and  associated  infrastructure  on 
appro.ximately  270  acres  of  the  Bolsa 
Chica  Mesa  as  well  as  approximately 
194  acres  of  the  lowlands  (comprised  of 
1 19  acres  of  wetlands  and/or  waters  of 
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the  U.S.  and  75  non-jurisdictional  acres 
adjacent  to  existing  homes; 

(2)  Consolidation  and  restoration  of 
degraded  wetlands  and  creation  of  new 
wetlands  from  on  site  non-jurisdictional 
areas; 

(3)  Modifications  to  the  existing  East 
Garden  Grove-Wintersburg  Flood 
Control  Channel.  The  proposed 
wetlands  restoration  work  includes  the 
construction  of  a  new  non-navigable 
tidal  inlet  beneath  Pacific  Coast 
Highway  and  through  Bolsa  Chica  State 
Beach. 

The  permit  application  states  that 
completion  of  the  residential 
construction  component  in  the  lowlands 
will  enable  the  landowner  to  finance 
and  complete  the  wetlands  restoration 
component. 

Issues 

Potentially  significant  environmental 
issues  associated  with  implementation 
of  the  applicant's  proposed  project  to  be 
addressed  in  the  EIS  include: 

a.  Geological  issues  including 
subsidence,  seismic  concerns  and 
landform  alteration. 

b.  Impacts  to  terrestrial  and  aquatic 
biological  resources,  including 
Federally  listed  threatened  and 
endangered  species. 

c.  Impacts  to  surface  and  ground 
water  quality  and  hydrology. 

d.  Impacts  to  prehistoric  and  historic 
cultural  resources. 

e.  Land  use  patterns,  including 
recreation  and  coastal  access. 

f.  Impacts  to  air  quality, 
c  Noise  impacts. 

n.  Impacts  to  public  services  and 
utihties. 

i.  Impacts  to  aesthetic  resources. 

j.  Oceanography  and  fishing  impacts. 

k.  Impacts  to  local  traffic  circulation. 

1.  Socioeconomic  concerns  including 
population,  housing  and  infrastructure 
costs  and  benefits. 

m.  Public  health  and  safety  concerns. 

n.  Cumulative  impacts. 

.\ltematives 

The  EIS  will  consider  an  appropriate 
range  of  alternatives  for  the  proposed 
project  at  Bolsa  Chica.  For  purposes  of 
this  analysis,  separate  alternatives  will 
be  analyzed  for  each  of  the  plan's  three 
primary  components,  keeping  in  mind 
the  overall  project  purpose.  Because  the 
applicant  proposes  to  develop  the  Bolsa 
chica  Mesa  regardless  of  any  action  in 
the  lowlands,  the  following  applies 
primarily  to  the  appUcanfs  permit 
application  for  that  portion  of  the 
project  in  the  lowlands.  .Accordingly, 
the  following  list  of  alternatives  is  set 
for  in  three  categories:  (I)  Residential 
housing;  (II)  wetlands  restoration;  and 
(III)  flood  control  modifications. 


/.  Residential  Housing  Component 

1.  Residential  housing  and  associated 
road  construction  on  119  acres  of 
degraded  wetlands  and  75  non- 
jurisdictional  acres  along  the  inland 
edge  of  the  site  (Applicant's  Preferred 
Action).  The  applicant  contends  that 
this  alternative  wtII  provide  it  with 
sufficient  usable  property  in  the 
lowland  to  enable  it  to  restore  and 
convey  in  perpetuity  the  balance  of  its 
lowland  holdings  (approximately  767 
acres)  to  the  County  of  Orange.  This 
conveyed  property  would  be  restored  by 
the  applicant  in  accordance  with  one  of 
the  restoration  alternatives  listed  in 
Section  II  below. 

2.  Residential  development  and 
construction  of  a  navigable  ocean 
entrance  and  public  marina  with 
associated  commercial  uses.  Like 
alternative  I.l,  this  alternative  is 
intended  to  enable  the  applicant  to 
restore  and  convey  the  remainder  of  the 
lowland  to  the  County  of  Orange. 

3.  Residential  development  in  the 
areas  known  as  the  Bolsa  Pocket  and 
Edward's  Thumb.  The  Bolsa  Pocket  is 
an  area  situated  between  the  East 
Garden  Grove-Wintersburg  Flood 
Control  Channel  and  the  base  of  the 
Bolsa  Chica  mesa.  Edward's  Thumb  is 
an  area  situated  in  the  northeast  comer 
of  the  lowland.  Like  alternative  I.l.  this 
alternative  is  intended  to  enable  the 
applicant  to  restore  and  convey  the 
remainder  of  the  lowland  to  the  County 
of  Orange. 

4.  Creation  of  wetlands  mitigation 
bank  in  the  lowland  with  no  lowland 
residential  development. 

5.  Acquisition  of  the  lowland  by  a 
public  entity  or  a  non-profit 
organization  and  restoration  by  same  in 
accordance  with  one  of  the  restoration 
alternatives  listed  in  Section  II  below. 
This  alternative  will  be  analyzed  with 
and  without  the  development  of  a 
public  parkland  area  along  the  inland 
edge  of  the  site.  In  either  case,  there 
would  be  no  lowland  residential 
development. 

6.  No  action. 

//.  lV'e(/ands  Restoration  Component 

1.  Full  tidal  restoration  with 
construction  of  a  non-navigable  tidal 
inlet  (Applicant's  Preferred  Action). 
This  alternative  includes  the  removal  of 
many  of  the  roads  and  oil  drilling  pads 
that  traverse  the  Bolsa  Chica  lowland 
and  requires  significant  excavation  and 
discharge  of  fill  in  the  central  portion  of 
the  lowland  in  order  to  create  a  suitable 
tidal  prism  for  enhancement  of  the 
ecosystem. 

2.  Muted  tidal  restoration  without 
construction  of  a  tidal  inlet.  This 


alternative  differs  in  significant  respects 
from  alternative  II.  1  in  that  it  would  rely 
on  an  increased  tidal  exchange  from  the 
adjoining  Huntington  Harbour  instead 
of  the  non-navigable  inlet. 

3.  Minimal  restoration  without 
increased  tidal  action  either  from 
Huntington  Harbor  or  from  a  new  tidal 
inlet.  The  roads  and  drilling  pads  that 
traverse  the  lowland  would  largely  be 
left  intact.  New  water  sources  to  the 
lowland  would  be  created  by  breaching 
the  California  department  of  Fish  and 
Game  levee  and  the  Freeman  Creek 
corridor. 

4.  No  action. 

///.  Flood  Control  Modifications 

1.  Modifications  to  the  East  Garden 
Grove-Wintersburg  Flood  Control 
Channel  that  involve  removing 
approximately  1.2  acres  of  embankment 
dirt  for  purposes  of  widening  the 
existing  channel  and  discharge  flow  into 
the  lowland  area.  (Apphcants  Preferred 
Action). 

2.  Modifications  to  the  flood  control 
channel  that  involve  excavating  the 
Outer  Bolsa  Bay  at  the  channel  outlet. 

3.  No  action. 

rV.  Plan  Packages 

Based  on  a  preliminary  review  of  a 
reasonable  range  of  alternatives,  the 
following  plan  packages  have  been 
identified  for  a  more  comprehensive 
review  in  the  EIS.  All  of  the  following 
include  residential  development  on  the 
Bolsa  Chica  Mesa.  It  is  anticipated  that 
the  final  design  may  encompass  one  or 
more  of  the  components  described  in 
sections  I,  II,  and  III.  but  not  necessarily 
as  described  below. 

1.  AppUcant's  Preferred  Action: 
Residential  development  in  the 
lowlands  adjacent  to  the  existing  homes 
(II);  hxW  tidal  restoration  (II.l);  in- 
channel  flood  control  modifications 
(lll.l). 

2  Residential  development  in  the 
Bolsa  Pocket  and  Edward's  Thumb  areas 
(1.3);  minimal  wetlands  restoration  (II. 3); 
flood  control  modifications  involving 
Outer  Bolsa  Bay  (II1.2). 

3.  Acquisition  and  restoration  of  the 
lowland  by  a  public  agency  or  nonprofit 
organization  (1.5);  muted  tidal 
restoration  (II. 2);  flood  control 
modifications  involving  Outer  Bolsa  Bay 
(III. 2).  This  alternative  will  be  analyzed 
with  and  without  the  development  of  a 
pubhc  parkland  area  in  the  lowlands 
adjacent  to  the  e.xisting  homes. 

4.  Creation  of  a  wetlands  mitigation 
bank  (1.4);  full  tidal  restoration  (11. 1),  in- 
charmel  flood  control  modifications 
(III.l). 

5.  Residential  development  and 
creation  of  a  pubhc  marina  with  a 
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navigable  ocean  entrance  (1.2);  full  tidal 
restoration  (11.1);  in-channel  flood 
(  ontro!  modifications  (III.l). 

6.  No  action  (1.6);  no  action  (11.4);  no 
action  (in. 3). 

Scoping  Process 

The  Corps  of  Engineers  invites  input 
from  other  Federal,  state,  and  local 
agencies.  Native  Americans,  and  other 
interested  private  organizations  and 
individuals  to  comment  on  the  scope  of 
this  Ens,  including  the  range  of 
alternatives  and  issues  to  be  addressed. 
In  addition,  a  pubUc  notice  in  area 
newspapers  will  be  published  for 
purposes  of  soliciting  public  comments 
so  as  to  assess  public  concerns  regarding 
the  appropriate  scope  and  preparation 
of  the  draft  EIS. 

Other  related  public  environmental 
assessments  that  have  been  prepared  for 
this  project  include  the  Draft 
Environmental  Impact  Report  for  the 
Bolsa  Chica  Project,  prepared  by  the 
Orange  County  Environmental 
Management  Agency  (December  20, 
1993). 

The  Corps  of  Engineers  will  also  be 
consulting  with  the  U.S.  Fish  and 
Wildlife  Service  under  the  Endangered 
Species  Act  and  Fish  and  Wildlife 
Coordination  Act.  and  with  the  State 
Office  of  Historic  Preservation  under  the 
National  Historic  Preservation  Act. 
Additionally,  the  EIS  will  assess  the 
consistency  of  the  proposed  action  with 
the  Coastal  Zone  Management  Act,  as 
well  as  executive  orders  on  wetlands 
and  floodplajn  protection 

Availability  of  the  Draf\  EIS 

The  Draft  EIS  is  e.xpected  to  be 
published  and  circulated  in  late  Spring 
1994,  and  a  Public  Hearing  will  be  held 
after  i'>  publication. 
Kenneth  L.  Dentoa, 
A  m;y  Federal  Register  Liaison  Officer. 
(FR  Doc  94-4S34  Fiied  3-2-94;  8:45  ami 
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Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
EnvlronmentaJ  Impact  Statement  for 
the  Levisa  ForV  Basin  Flood  Damage 
Reduction  Plan,  Kenrjcky  and  Virginia 

AGENCY:  us  ,\rmy  Corps  of  Engineers, 

DOD 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Huntington  District, 
currently  has  underway  a  study  of 
potential  flood  damage  reduction 
alternatives  for  the  Levisa  Fork  Basin  of 
the  Big  Sandy  River  Drainage.  Kentucky 
and  Virginia.  The  possibility  of 


significant  environmental  and  socio- 
economic impacts  as  the  result  of  the 
implementation  of  these  potential  flood 
damage  reduction  alternatives, 
necessitates  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  Levisa  Fork  Basin  Flood  Damage 
Reduction  Plan,  Kentucky  and  Virginia, 
to  analyze  these  potential  impacts. 

DATES  AND  LOCATION:  The  Huntington 
District  is  scheduling  a  public  scoping 
meeting  on  the  Levisa  Fork  Basin  Flood 
Damage  Reduction  Plan  DEIS  for  28 
February  1994,  at  6:30  p.m.  The  meeting 
will  be  held  at  the  Birchleaf  Elementary 
School  in  Birchleaf,  Virginia.  All 
interested  parties  are  encouraged  to 
attend  and  participate  in  this  meeting. 
This  meeting  will  be  held  to  determine 
the  scope  and  significant  issues  to  be 
analyzed  in  depQi  in  the  DEIS.  Notice  of 
this  meeting  will  be  pubUshed  in  local 
papers.  Written  comments  concerning 
the  scope  of  the  analysis  must  be 
received  by  31  March  1994. 

ADDRESSES:  Planning  Division, 
Huntington  District  Corps  of  Engineers. 
502  8th  Street,  Huntington.  West 
Virginia  25701-2070. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Richard  G.  Drum,  (304)  529-5644  or 
Mr.  Wallace  E.  Dean.  (304)  529-5712. 

1.  Location  and  Description  of  Proposed 
Action 

The  project  area  includes  those 
floodplain  areas  that  would  be  affected 
by  a  recurrence  of  the  April  1977  flood 
within  the  Le\isa  and  Russell  Forks  of 
the  Big  Sandy  River  Basin  in  Kentucky 
and  Virginia.  These  floodplain  areas 
extend  from  the  confluence  of  Indian 
Creek  and  Russell  Fork  in  Dickerson 
County,  Virginia  downstream  on  the 
Russell  Fork  to  the  confluence  of  the 
Russell  Fork  and  Levisa  Fork  at  Millard. 
Kentucky  (a  distance  of  approximately 
50  miles)  and  from  the  downstream 
extent  of  the  incorporated  limits  of  the 
Town  of  Grundy,  Virginia  on  the  Levisa 
Fork  to  Louisa,  Kentucky  a  distance  of 
approximately  138  miles  (excluding  the 
area  included  within  the  Government 
property  boundary  of  the  Fishtrap  Lake 
project  in  Pike  County,  Kentucky).  Also 
included  are  the  floodplain  areas 
located  along  tributaries  of  the  Russell 
and  Levisa  Forks  that  would  be  affected 
by  backwater  flooding  from  a  recurrence 
of  the  April  1977  flood  including 
mainstream  and  tributaries  a  total  of 
approximately  220  stream  miles  are 
being  investigated  under  the  study. 
Approximately  4,500  structures  are 
located  within  the  floodplain  areas 
being  investigated  under  this  study. 


2.  Components  of  Proposed  Action 

A  total  of  five  (5)  project  alternatives 
have  been  formulated  for  reducing  flood 
related  damages  in  the  Levisa  Fork 
Basin.  These  five  alternatives  will  be 
further  studied  under  the  authority  of 
Section  202  of  the  Energy  and  Water 
Resources  Development  Appropriations 
Act  of  1980  (Pub.  L  96-367)  to 
determine  the  most  cost-effective 
method  of  reducing  flood  related 
damages  in  the  basin.  Project 
alternatives  being  evaluated  under  this 
study  include  a  flood  control  dam  with 
permanent  pool  located  approximately 
4.6  miles  upstream  from  the  Town  of 
Haysi.  Virginia  en  the  Russell  Fork,  a 
"dry"  flood  control  dam  (no  permanent 
pool)  located  approximately  4.6  miles 
upstream  from  the  Town  of  Haysi. 
Virginia  on  the  Russell  Fork,  voluntary 
nonstructural  measures  (floodproofing 
by  raising  structures  in-place,  ringwalls 
or  veneer  walls  cr  permanent  relocation 
of  floodplain  structures  to  flood-safe 
sites),  no  action  and  a  flood  control  dam 
with  permanent  pool  located 
approximately  4.6  miles  upstream  of  the 
Town  of  Haysi,  Virginia  on  the  Russell 
Fork,  that  would  include  seasonal 
storage  to  facilitate  downstream 
Whitewater  recreation  uses  in  the  Breaks 
of  the  Russell  Fork.  Flood  warning  and 
emergency  evacuation  systems  w  ill  be 
included  for  all  floodplain  areas  where 
nonstructural  measures  are  proposed. 

3.  Draf^  General  Plan  Supplement 
(GPS) 

A  draft  General  Plan  Supplement 
(GPS)  containing  a  summary  of 
investigations  with  specific 
recommendations  is  currently 
scheduled  for  completion  by  February 
1995.  with  a  final  report  to  be 
completed  by  January  1996.  Public 
involvement  will  continue  throughout 
the  development  of  the  DEIS  in  the  form 
of  workshops  and  information  furnished 
to  the  local  media.  Federal,  State,  and 
local  agencies,  as  well  as,  other  affected 
and  concerned  organizations  will  be 
notified  of  all  scheduled  meetings 
through  published  notices  in  local 
newspapers  and  direct  notification  with 
concerned  parties. 

4.  Potentially  Significant  Impacts 

Several  potentially  significant  impacts 
have  been  identified  and  studies  have 
been  designed  and  are  presently 
underway  to  assess  and  qualif}'  the 
significance  of  each.  Potentially 
significant  impacts  are: 

a.  Impacts  on  the  present  aquatic  and 
terrestrial  resources. 

b.  Impacts  on  lifestyle  and  traditional 
values. 
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c  Impacts  on  cultural  resources 

d.  Socio-economic  impacts. 

6.  Impacts  on  the  possibility  of 
Endangered  and  Threatened  species 
being  present  in  the  project  area. 

In  addition  to  the  above  potential 
impacts  any  significant  impacts 
developed  during  the  environmental 
Impact  analysis  or  brought  out  as  part  of 
the  scoping  meeting  shall  be  addressed 
and  presented  in  the  DEIS. 

5.  The  DEIS 

The  DEIS  will  be  developed  under 
guidance,  requirements,  and  format  in 
40  CFR  1502.10,  "Recommended 
Format".  Consultation  will  be 
conducted  with  the  U.S.  Fish  and 
Wildlife  Service  and  Environmental 
Protection  Agency  during  the  DEIS 
process,  pursuant  to  the  requirements  of 
the  Fish  and  Wildlife  Coordination  Act 
of  16  use.  661  et  seq.  (Pub.  L.  85-€24), 
the  Endangered  Species  Act,  16  U.S.C 
1531  et  seq.  (Pub.  L.  93-205),  the 
Heritage  Conservation  and  Recreation 
Service  and  State  Historical 
Preservation  Act  of  1966  (80  Stat.  915), 
(Pub.  L.  89-655),  and  the  Preservation  of 
Historic  and  Archaeologic  Data  (88  Stat. 
174),  (Pub.  L.  93-291)  and  E.O.  11593. 
In  addition,  any  other  interested  groups 
or  organizations  will  be  welcomed  as 
active  participants  in  the  DEIS  process. 
It  is  anticipated  that  the  DEIS  will  be 
made  available  for  pubhc  review  during 
Fiscal  Year  1995. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-4  789  Filed  3-2-94;  8:45  am) 
Bnxmo  cooc  37io-fu-m 


Corps  of  Engineers 

Notice  of  Open  Meeting  Inland 
V/aterways  Users  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACmON:  Notice. 

In  accordance  with  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  (92—553)  announcement  is  made  of 
the  followang  coram.ittee  meeting: 

Name  of  Committee:  Inland 
"vVaterwavs  Users  Board 

Date  of  Meeting:  March  29,  1994 

Place:  U.S.  Army  Corps  of  Engineers, 
New  Orleans  District  Office,  Foot  of 
Pyrtania  Street  on  Leake  Avenue,  New 
Orleans,  Louisiana  70118  {Tel:  504- 
862-2066) 

Time:  8:30  a.m.  to  4:30  p.m. 

Proposed  Agenda 

AM  Session 

8:30     Registration 


9:05    Welcoming  Remarks  and 

Introductions 
9:15     Business  Session 
— Administrative  Announcements 
— Chairman's  Call  to  Order 
— Executive  Dir€?ctor's  Comments 
— Approval  of  Prior  Meeting  Minutes 
9:45     Status  of  Inland  Waterways  Trust 

Fund 
10:15     High  Performance,  Lower  Cost 

Lock  Projects 
10:45     Break 
11:15     Investment  Prioritization  Work 

Croup  Report 
12:00     Lunch 

PM  Session 

1:30    Major  Rehabilitation  Process 

Discussion 
2:00    Inner  Harbor  Navigation  Canal 

Lock  and  Gulf  Intracoastal 

Waterway  Studies 
2:30    Gulf  Intracoastal  Canal 

Association  Comments  and 

Perspectives 
2:45     Break 

3:15    PubUc  Comment  Period 
4:30     Adjou.Ti 

This  meeting  is  open  to  the  public 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  In  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  tNFORMATTOH  COKTACT:  Mr. 
David  B.  Sanford,  Jr.,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECTW-P, 
Washington.  IX  20314-1000. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  94-4788  Filed  3-2-94;  8:45  am] 

BILUMO  COOfi  V10-03-M 


DEPARTMEhfT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AEROMAUTICS  AND 
SPACE  AD.MINISTRATiON 

[0M3  Con^  ol  No.  90C0-O076] 

Clearance  Request  for  Novation/ 
Change  of  Name  Requirements 

AGENCES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTJON:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0076). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 


and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Novation/ 
Change  of  Name  Requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  PoUcy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  firm  performing  under 
Government  contracts  wishes  the 
Government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts  or  (2)  a 
name  change,  it  must  submit  certain 
documentation  to  the  Government. 

B.  Annual  Reporting  Burden 

Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  27.5  minutes  per  response, 
including  the  time  for  reviewing 
Instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  Information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information.  Including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration.  FAR 
Secretariat,  18th  &  F  Streets.  NW.,  room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1.000;  responses  per  respondent,  1;  total 
annual  responses,  1.000;  preparation 
hours  per  response.  458;  and  total 
response  burden  hours,  458. 
OBTAINING  COPIES  OF  PROPOSALS; 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  ConUxjl  No. 
9000-0076,  Novation/Change  of  Name 
Requirements,  in  all  correspondence. 

Da:ed  February  18, 1994. 
Beverly  Faysoo, 
FAR  Secretariat. 
|FR  Doc.  94-4882  Filed  3-2-94,  845  ami 

BtUJNO  CODE  eO^-M-M 


DEPARTMENT  OF  ENERGY 

Noncompetitive  Financial  Assistance 
Award  to  the  State  ot  Nebraska, 
Governors'  Ethanol  Coalition 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 
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action:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  DOE,  Kansas  City 
Support  Office  announces  that, 
pursuant  to  the  IX3E  Financial 
Assistance  Rules  10  CFR  600.7  (b)(2). 
DOE  intends  to  make  a  noncompetitive 
financial  assistance  award  to  the 
Governors'  Ethanol  Coalition,  State  of 
Nebraska  Energy  Office  (Administrator), 
to  support  the  development,  production 
and  distnbution  of  an  educational 
reference  document  for  alternative  fuels 
and  vehicles.  The  coalition  activities  are 
jointly  funded  by  DOE  and  nineteen 
cooperating  states. 

SUPFtEMCNTABY  INFORMATION:  The 
Nt'liraska  Energy  Office  (NEO) 
administers  the  program  plan  and  grant 
for  the  Governors'  Ethanol  Coalition 
(GEO  consisting  of  nineteen  states  (IL. 
AR.  NE.  CO.  Hh  IN,  lA.  KS.  KY.  MI.  MN, 
MO.  Nrr,  NM.  ND.  OH,  SD.  TX.  VVN). 
The  GEC  has  requested  funding  for 
development,  producing  and 
distributing  of  a  document  entitled  the 
"Clean  Fuels  Book"  as  a  resource  for 
educational  organizations,  legislators, 
policy  makers,  media,  financial  and 
other  institutions  interested  in  the  clean 
•  fuels  subject. 

This  award  recognizes  the  need  to 
assist  states  in  adopting  alternative  fuels 
in  transportation  markets  and 
accelerating  the  implementation  of 
EPACT  '92  activities.  The  results  from 
the  acti\-ity  accomplished  will  be  shared 
with  the  participating  GEC  states  and 
DOE  for  replication  in  other  states  and 
projocts.  Due  to  their  prior  experience 
the  GEC  is  uniquely  qualified  to 
continue  the  efforts  associated  with 
their  assigned  tasks.  The  grant 
application  is  being  accepted  because 
DOE  knows  of  no  other  opportunity  to 
conduct  such  a  program  by  any  other 
organization  or  entity. 

The  project  period  for  the  grant  award 
is  12  months  and  is  expected  to  begin 
in  March  1994.  DOE  plans  to  provide 
funding  In  the  amount  of  S25.000  for 
this  effort. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Stacy.  Director,  Technology  Marketing 
Division.  U.S.  Department  of  Energy. 
Kansas  Qty  Support  Office.  911  Walnut 
St..  14th  Fh..  Kansas  City,  MO  64106. 
(816)  426-5182  or  FAX  (816)  426-6860. 

Issued  in  Chicago,  Illinois  on  February  15. 
1994. 

Timothy  S.  Crawford. 

Aisiatant  Manager  for  Human  Besources  and 
AdmmistratJcn. 

(FR  Doc.  94-4740  Filed  3-2-94;  8:45  am] 
BIUJMOCOOC  •4S»-01-M 


Federal  Energy  Regulatory 
Commission 

pocket  No.  EG94-24-000,  et  al.] 

Energy  Storage  Partners,  et  al;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  24.  1994. 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Commission: 

1.  Energ>'  Storage  Partners 

[Docket  No.  EG94-24-000J 

On  February  2.  1994,  Energy  Storage 
Partners  (Energy  Storage),  a  limited 
partnership  formed  under  the  laws  of 
the  State  of  Minnesota,  with  offices  at 
34505  N.  Scottsdale  Road,  Scottsdale. 
Arizona  85262.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  (EVVG)  status 
p'orsuant  to  part  365  of  the 
Commission's  regulations. 

Energy  Storage  states  that  it  is 
proposing  to  construct,  own  and  operate 
the  Lorella  Pumped  Storage  Project  in 
Klamath  County.  Oregon.  The  Lorella 
Project  will  consist  of  a  closed  system 
pumped  storage  hydroelectric  project. 
The  powerhouse  will  contain  four  250 
MW  pump  turbines.  The  annual  output 
is  estimated  to  be  between  1,050,000 
and  1,927,000  MWU.  The  Lorella 
Project  will  be  connected  to  the  existing 
Pacific  Intertie  500  Kv  lines  by  means  of 
a  four-mile  500  Kv  transmission  line. 
Energy  Storage  states  tJiat  upon 
completion  the  faciUty  will  be  used  for 
the  generation  of  electric  energy 
exclusively  for  sale  at  wholesale,  and 
thus  will  be  an  eligible  facility. 

Energy  Storage  states  that  upon 
completion  of  the  Lorella  Project  it  will 
be  exclusively  in  the  business  of  being 
the  owner  and  operator  of  an  eligible 
facihty  and  of  selling  energy  at 
wholesale  from  the  eligible  facility. 
Energy  Storage  further  states  that  no  rate 
or  charge  for.  or  in  connection  with,  the 
construction  of  the  facility  or  for  electric 
energy  produced  by  the  faciUty  was  in 
effect  under  the  laws  of  any  state  as  of 
the  date  of  enactment  of  section  32  of 
the  Public  Utihty  Holding  Company 
Act. 

Comment  date:  March  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  and  Light  Co. 

(Docket  Nos.  ER93-^65-0O4  and  ER93-922- 
002) 

Take  notice  that  on  January  24,  1994, 
Florida  Power  and  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  dockets. 


Comment  date:  March  7.  1994,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Missouri  Public  Service,  a  Division  of 
UtiliCorp  United,  Inc. 

[Docket  No.  ER94-25-0001 

Take  notice  that  on  February  16, 1994. 
Missouri  Public  Service,  a  division  of 
UtiliCorp  United.  Inc.  ("KiPS")  tendered 
for  filing  an  executed  Amendatory 
Agreement  No.  2  (the  "Amendment")  to 
the  Transmission  and  Interconnection 
Agreement  between  MPS  and 
Associated  Electric  Cooperative,  Inc. 
("AEC")  dated  August  24.  1988  (the 
"Agreement").  The  Amendment 
provides  for  the  addition  of  new  points 
of  dehver}'  at  Faucett  and  Orrick. 
Missouri.  The  Commission  accepted  the 
une.xecuted  Amendment  via  letter  order 
dated  November  12,  1993.  MPS  states 
that  this  fihng  does  not  change  the 
terms,  conditions  or  rates  applicable  to 
the  service,  but  rather  merely  replaces 
the  unexecuted  Amendment  with  an 
executed  Amendment. 

A  copy  of  the  fihng  was  served  on 
AEC  and  the  Missouri  Public  Service 
Commission. 

Comment  date:  March  9,  1S94.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tenaska  Power  Services  Co. 

[Docket  No.  ER94-389-OC0J 

Take  notice  that  on  Tenaska  Power 
Services  Company,  on  February  1.  1994. 
tendered  for  filing  an  amendment  to  its 
December  23. 1994,  filing  in  this  docket. 

Comment  date:  March  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PSI  Energ>'.  Inc. 

[Docket  No.  ER94-46  7-000] 

Take  notice  that  PSI  Energy,  Inc. 
(PSI).  on  February  22,  1994,  tendered  for 
filing  additional  supporting  information 
to  the  FERC  Filing  hi  Docket  No.  ER94- 
467-000  to  comply  with  a  FERC  Staff 
Request. 

Copies  of  the  filing  were  served  on 
Hoosier  Energy  Electric  Cooperative, 
Inc.  Southern  Indiana  Gas  and  Electric 
Company  and  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  March  9.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  Colorado 

[Docket  No.  ER94-516-000] 

Take  notice  that  on  February  22,  1994, 
Public  Service  Company  of  Colorado 
tendered  for  filing  additional 
information  in  the  above-referenced 
docket. 


Federal  Register  /  Vol.  59.  No.  42  /  Thursday.  March  3.  1994  /  Notices 


10121 


Comment  date:  March  9,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Pubhc  Service  Co. 

IDocket  Na  ER94-64S-0001 

Take  notice  that  the  Notice  of  Filing 
issued  on  February  1,  1994  in  Docket 
No.  ER94-92S-000  was  an  amendment 
in  Docket  No.  ER94-645-000  and 
should  have  been  issued  undfjr  Docket 
No.  ER94-C45-000. 

8.  Northern  States  Power  Co. 

[Docket  No.  ER94-862-OC01 

Take  notice  that  on  February  17. 1994. 
Northern  States  Power  Company 
tendered  for  filing  an  amendment  to  its 
December  30,  1993.  fiUng  In  the  above- 
referenced  docket. 

Comment  dote:  March  9.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Western  Resources,  Inc. 

[Docket  No.  ER 94-9 5 5-000) 

Take  notice  that  on  Febniary  7. 1994, 
Western  Resources,  Inc.  (WRJ)  tendered 
for  fiUng  a  proposed  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rats  Schedule  No.  209.  WRI 
states  the  purpose  of  the  change  is  to 
provide  generation  deferral  service  to 
the  City  of  Herington.  The  change  is 
p.'oposed  to  become  effective  June  1. 
1994. 

Copies  of  the  filing  were  served  upon 
the  Qty  of  Herington  and  the  Kan.sa8 
Corporation  Commission. 

Comment  date:  March  8. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

(Docket  Na  ER94-95ft-000l 

Take  notice  that  on  February  7, 1994, 
Western  Resources,  Inc.  fVVRI)  tendered 
for  filing  a  proposed  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rate  Schedule  No.  243.  WRI 
states  the  purpose  of  the  change  is  to 
provide  generation  deferral  service  to 
the  City  of  Stafford.  The  change  is 
proposed  to  become  effective  June  1. 
1994. 

Copies  of  the  filing  were  served  upon 
the  City  of  Stafford  and  the  Kansas 
Corporation  Commission. 

Comment  date:  March  8. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PSI  Energy,  Inc. 

IDocket  Na  ER94-958-0001 

Take  notice  that  on  January  18,  1994, 
PSI  Energy,  hic.  (PSI)  submitted  for 
filing  its  sixth  semi-annual  report  of 
requests  for  firm  transmission  service. 


PSI  states  that  this  report  covers  the 
period  July  1,  1993  through  December 
31. 1993. 

Comment  date:  March  8,  1994,  in 
accordance  with  Standard  Parag^raph  E 
at  the  end  of  this  notice. 

12.  Vermont  Electric  Power  Company, 
Inc. 

IDocket  No.  EF94-965-000] 

Take  notice  that  on  February  8,  1994, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO)  tendered  for  filing  notification 
of  the  merger  of  Qtizens  Utilities 
Company  with  Franklin  Electric 
Company,  effective  August  11,  1993. 

Comment  date:  March  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
!FR  Doc.  94-1342  Filed  3-2-94;  8  45  ami 

BIUJMQ  COOC  ■717-01-l> 

[Project  Nos.  2833-C38,  et  al.] 

Hydroelectrtc  Applications  [Public 
Utilities  District  No.  1  of  Lewis  County, 
etal.];  AppiicatJons 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  cf  Application:  Approval  of 
Amendment  to  Project's  Fish  and 
Wildlife  Management  Agreement 

b.  Project  No:  2833-036. 

c.  Date  Filed:  February  7,  1994. 

d.  Applicant:  Piiblic  Utilities  District 
No.  1  of  Lewis  County. 

e.  Name  of  Project:  Cowlitz  Falls 
Project. 

f.  Location:  Cowbtz  River,  Lewis 
County.  Washington. 


g.  Filed  Pursuant  to.  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Gary 
Kalich,  Pubhc  UliUties  District  No.  1  of 
Lewis  County,  P.O.  Box  330,  Chehalis. 
WA  98532,  (206)  748-9261. 

i.  FERC  Contact:  Heather  Campbell. 
(202) 219-3097. 

).  Comment  Date:  April  4, 1994. 

k.  Description  of  Project  Pubhc 
Utihties  District  No.  1  of  Levtis  County, 
hcensee  for  the  Cowlitz  Falls  Project, 
requests  approval  of  an  amendment  to 
its  Fish  and  Wildlife  Management 
Agreement  with  the  Washington 
Department  of  Wildfife.  The  Hcensee 
proposes  an  off-site  children's  trout 
fishing  derby  as  a  substitution  for  the 
planting  of  warm  water  species  in  the 
diked  subimpoundments. 

1.  Tliis  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

2  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  No.:  EL94-22-000. 

c.  Itote  Fi/ed.  January  14, 1994. 

d.  Applicant:  AIjti  and  Mary  Jane 
Rensiiik. 

e.  Name  of  Project:  Rensink  Hydro 
Project  (WA). 

f.  Locotjon.  Uimamed  Stream,  near 
Haraihon.  WA. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Alyn  F.  and 
Mary  J.  Rensink.  3610  Cape  Horn  Road. 
Concjete.  WA  98237-9747,  (206)  826- 
3132. 

i.  FERC  Contact:  Hank  Ecton.  (202) 
219-2678. 

j.  Comment  Date:  April  4,  1994. 

k.  Description  of  Project:  The 
proposed  Rensink  Hydro  Project  will 
consist  of:  (1)  A  450-fo<Jt-long,  6-inch- 
diameter  PVC  pipe,  vdth  intake  under 
water  falling  from  an  existing  culvert; 

(2)  a  powerhouse  containing  a  10-12 
kilowatt  impulse  turbine/generator;  and 

(3)  appurtenant  fadlitjos. 

When  a  Declaration  of  Intention  is 
filed  vdth  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
re<]uires  the  Commission  to  investigate 
and  determine  if  the  Interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  the  project:  (1) 
Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  effect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utihze  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  apphcable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
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capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1  Purpose  o/Pro/ecf.AppHcant 
intends  to  use  all  energy  on  site  in  a 
single- family  recreational  home. 

ra.  This  notice  also  consists  of  the 
follow-ing  standard  paragraphs:  B,  Cl. 
andD2. 

3  a.  T>7>e  of  Application:  Amendment 
of  License. 

b.  Proiect  No:  3255-011. 

c.  Ckife  Fj/ed  12/23/93. 

d.  Applicant:  Lyonsdale  Associates. 

e.  Name  of  Project:  Lyonsdale 
Hydroelectric  Development  Project. 

f.  Location:  At  the  Burrows  Paper  Mill 
on  the  Moose  River.  Lewis  County.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.§  791(a) -825(r). 

h.  Applicant  Contact:  Kenneth  A. 
Oriole!  Project  Manager.  HYDR,A-CO 
Enterprises.  Inc..  100  Clinton  Square, 
Suite  400,  SvTacuse.  NY  13202-1049, 
(315)471-2881. 

i  FERC  Contact:  Mohamad  Fayyad. 
(202) 219-2665. 

j.  Comment  Date:  April  4,  1994. 

k.  Descnption  of  Amendment: 
Licensee  proposes  to  raise  project's 
reservoir  level  by  2  feet  during  wrinter 
months.  This  would  "be  accomplished  by 
replacing  an  existing  3-ft-high 
flashboards  with  5-ft-high  hinged 
flashboards  on  two  sections  of  the 
project's  dam,  and  by  installing  a  5-ft- 
high  rubber  dam  on  a  third  section  of 
the  dam.  License  is  requesting  the 
amendment  to  alleviate  winter  ice 
problems,  which  is  affecting  the 
project's  electncal  generation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2 

4  a.  Type  of  Application:  Prehminary 
Permit. 

b.  Project  No:  11451-000. 

c  Date  Filed:  December  27, 1993. 

d.  Applicant:  Fall  Line  Hydro 
Company.  Inc. 

e.  Name  of  Project:  Horse  Creek 
Project. 

f.  Location  On  Horse  Creek,  near 
North  Augusta.  Aiken  County,  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  A. 
Da\-is.  ni,  Fall  Line  Hydro  Company. 
Inc..  P.O.  Box  957265.  Duluth.  GA 
30136, (404) 995-0891. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804 

j.  Comment  Date:  April  18.  1994. 

k.  Descnption  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  dam  800  feet  long  and  15 


feet  high;  (2)  an  existing  reservoir 
approximately  250  acres  with  a  storage 
capacity  of  1.700  acre-feet  and  a  normal 
maximum  surface  elevation  of  178  feet 
mean  sea  level;  (3)  a  proposed  penstock 
4  feet  in  diameter  and  85  feet  long;  (4) 
a  proposed  powerhouse  with  one 
proposed  turbine-generator  unit  having 
a  total  installed  capacity  of 
approximately  220  kilowatts;  (4)  a 
proposed  transmission  line  100  feet 
long;  and  (5)  appurtenant  faciUties.  The 
average  annual  generation  is  estimated 
to  be  1.156,300  kilowatthours.  The 
estimated  cost  of  the  studies  is  $500. 
The  ovv-ner  of  the  dam  is  United 
Merchants  and  Manufacturers. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B.  C.  and  D2. 

5  a.  Type  of  Application:  Subsequent 
License  (see  18  CFR  16.2(d)  for 
definition). 

b.  Project  No.  2607-001. 

c.  Date  Filed:  December  18,  1991. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Spencer  Mountain 
Project.  . 

f.  Location:  On  the  South  Fork 
Catawba  River  in  Gaston  County.  North 
Carolina,  near  the  town  of  Gastonia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  John  E. 
Lansche,  Esq.,  Duke  Power  Company. 
Legal  Department,  422  South  Church 
Street,  Charlotte.  NC  28242-0001,  (704) 
382-8125;  Steve  C.  Griffith,  Jr.,  Esq., 
Duke  Power  Company.  Legal 
Department,  422  South  Church  Street, 
Charlotte,  NC  28242-0001,  (704)  382- 
8100. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842 

j.  Comment  Date:  April  18,  1994 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  The  existing 
project  would  consist  of;  (1)  A  12-foot- 
high.  636-foot-long  masonry  and  rubble 
low  head  dam  with  a  crest  elevation  of 
634.7  feet  msl;  (2)  a  68-acre  reservoir 
with  a  storage  capacity  of  166  acre-feet, 
at  an  elevation  of  634.7  feet  msl;  (3)  a 
58.9-foot-long  canal  headworks, 
consisting  of  four  6-foot  wide  wood 
gates  with  a  crest  elevation  of  641.9  feet 
msl;  (4)  a  53.8-foot-long  canal  spillway 
cormected  to  the  dovsmstream  side  of  the 
canal  headworks,  with  a  crest  elevation 
of  634.7  feet  msl;  (5)  a  30-foot-wide,  10- 
foot-deep,  3.644-foot-long  open  earthen 
canal;  (6)  a  32-foot-vdde  trashrack  at 
powerhouse  forebay;  (7)  a  36-inch- 
diameter  bypass  pipe;  (8)  a  22.5-foot- 
high,  49.5-foot-long  powerhouse 


containing  two  Francis-type  turbines 
and  horizontal  generators  each  v«th  a 
capacity  of  320  kilowatts  each,  totaling 
640  kilowatts;  (9)  a  concrete  lined 
taihace  discharging  flows  back  into  the 
South  Fork  Catawba  River;  (10)  two 
substations  containing  a  2.3/44-kV 
transformer:  (11)  a  3.300-foot-long,  44- 
kV  transmission  line  tying  into  an 
existing  line;  and  (12)  related  facilities. 

The  project  generates  on  an  average 
2,581,000  kilowatthours  of  energy 
amiually. 

m.  Purpose  of  Project:  Project  power 
is  utilized  by  the  Rutherford  Electric 
Membership  Cooperation,  the  city  of 
Gastonia.  and  the  applicant's  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  D9. 

o.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Pubhc  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  NE.,  room  3104.  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  2969-006. 

c.  Date  Filed:  February  1,  1994. 

d.  Applicant:  Borough  of  VVeatherly, 
Pennsylvania. 

e.  Name  of  Project:  Francis  E.  Walter 
Dam  Project. 

f.  Location:  On  the  Lehigh  River,  in 
Luzerne  and  Carbon  Counties, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Norman  P. 
Baron,  P.E.,  Quad  Three  Group,  Inc.,  37 
North  Washington  Street,  Wilkes-Barre, 
PA  18701,  (717)  427-8640. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  April  25,  1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  Francis  E. 
Walter  Dam  and  Reservoir,  as  proposed 
to  be  modified  and  authorized  by 
Congress,  and  would  consist  of  the 
following  new  facilities:  (1)  A  set  of 
trashracks  at  the  existing  intake 
structure;  (2)  a  10-foot-diameter  and 
500-foot-long  steel  penstock;  (3)  a 
powerhouse  containing  two  generating 
units  for  a  total  installed  capacity  of 
10.31  MW;  (4)  a  67-foot-wide,  250-foot- 
long  tailrace;  (5)  a  7.5-raile-long,  12.47- 
kV  transmission  Une;  and  (6) 
appurtenant  facilities.  The  average 
annual  generation  would  be  56.1  GWh. 
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The  applicant  estimates  that  the  cost  of 
the  studies  under  the  terms  of  the 
permit  would  be  $35,000.  All  power 
generated  would  be  sold  to  a  local 
utility  company.  The  project  lock  and 
dam  is  owned  and  operated  by  the  U.S. 
Army  Corps  of  Engineers,  District 
Engineer,  U.S.  Custom  House.  2nd  and 
Chestemut  Streets,  Philadelphia,  PA 
19106. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B,  C,  andD2. 

7  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No:  9175-023. 

c.  Date  Filed:  February  3,  1994. 

d.  Applicant:  Rivers  Electric  Co.,  Inc. 

e.  Name  of  Project:  Eddyville  Falls 
Hydroelectric  Project. 

i.  Location.  Located  in  Eddyville,  in 
Ulster  County,  New  York,  at  the  existing 
Eddyville  Fails  Dam  on  Rondout  Creek. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791{aM25(r). 

h.  Applicant  Contact:  Rivers  Electric 
Cx)..  Inc.,  Attn:  Charles  R.  Pepe,  P.O.  Box 
707,  Alpine,  NJ  07620,  (201)  768-4040. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

j.  Comment  Date:  April  7, 1994. 

k.  Description  of  Proposed  Action: 
The  licensee  states  that  it  is  no  longer 
feasible  to  construct  the  Edd\Tille  Falls 
Hydroelectric  Project  because  of 
unforeseen  economic  conditions.  No 
construction  has  taken  place. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

8  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  No:  EL94-32. 

c.  Date  Filed:  02/10/94. 

d.  Applicant:  Master  Power 
Corporation,  Inc. 

e.  Nome  of  Project:  Hills  Mill  Dam. 

f  Location:  On  Sulphur  Fork  Creek,  a 
tributary  of  the  Red  River,  near  the  town 
of  Adams,  Tennessee,  in  Robertson 
County. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  John  E. 
OBryan,  Vice  President,  Master  Power 
Corporation,  Inc.,  4324  Harmony 
Church  Road,  Adams,  TN  37010,  (205) 
880-3383. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

j.  Comment  Date:  April  8,  1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  (1)  A 
40.8-acre-foot  reservoir;  (2)  a  120-foot- 
long  and  13-foot-high  concrete  gravity 
dam;  (3)  a  small  forebay;  (4)  two  open 
flumes;  (5)  two  turbine-generator  units 
with  an  installed  capacity  of  240 


kilowatts  (Kw);  (6)  a  proposed 
switchyard  consisting  of  two  3-phase 
transformers,  protective  relaying, 
metering  cubicles,  and  two  load 
disconnect  switches.  The  Switchyard 
will  be  paralleled  through  a  13-kilovolt 
(kV)  connection  to  the  Cumberland 
Electric  Cooperative  Distribution  line; 
and  (7)  appurtenant  facilities. 

when  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project;  (1)  would  be  located  on  a 
na\igable  waterway;  (2)  would  occupy 
or  affect  pubhc  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  To  operate  two 
50,000-board-feet  lumber  drving 
dehumidification  kilns.  Power  will  be 
purchased  from  the  Cumberland  Electric 
Cooperative  when  needed  and  any 
excess  power  produced  will  be 
Interchanged  with  the  cooperative  to 
offset  power  purchases. 

ra.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

Standard  Paragraphs 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  mu-st  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  pemiit 
apphcation  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Prehminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  apphcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  apphcation.  either  a 
competing  development  application  or  a 


notice  of  intent  to  file  such  an 
apphcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
apphcation  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  Ucense 
apphcation  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  apphcant.  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  apphcation 
may  be  filed,  either  a  preliminary 
permit  apphcation  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcant(s)  named  in  this 
pubhc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
with  be  36  months.  The  work  proposed 
under  the  preliminary'  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
hiter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  inter\'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation. 

C,  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION', 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTER\T:NE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
apphcation  to  which  the  fihng  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  numt)er  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
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N.E  .  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent. 
competing  appHcation  or  motion  to 
intervene  must  also  be  served  upon  eath 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS". 

RECOMNtENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
■  MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  apphcation  to  v^'hich  the 
filing  refers.  Any  of  the  above-named 
docximents  must  be  filed  by  providing 
the  onginal  and  the  number  of  copies 
pro\ided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energv  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D  C  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  .Applicant 
specified  in  the  particular  application. 
'  D2.  Agency  Comments — Federal. 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
mav  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
I  opv  cf  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

09  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time. 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8.  1991,  56 
FR  23108,  May  20.  1991)'that  all 
com.ments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (April  18. 
1994  for  Project  No.  2607-001).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (June  1,  1994  for 
Project  No.  2607-001). 

Anyone  may  o'otain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385  2008. 


All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Lice;ising. 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
ser\'ice  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010, 

Dated:  February  25, 1994,  Washington, 
D.C. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-4843  Filed  3-2-94;  8:45  am] 
BILUNG  CODE  671 7-01 -P 

[Docket  No.  CP94-22&-000,  et  al.] 

ANR  Pipeline  Co.,  et  al.;  Natural  Gas 
Certificate  Filings 

February'  24,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  ANR  Pipeline  Co.  and  Columbia  Gas 
Transmission  Corp. 

(Docket  No.  CP94-228-OO0i 

Take  notice  that  on  February  14, 1994. 
.ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  and  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314-1599,  filed  in 
Docket  No.  CP94-228-000  a  joint 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange  of 
natural  gas  service  between  ANR  and 
Columbia,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

ANR  and  Columbia  propose  to 
abandon  an  exchange  service  pursuant 
to  a  Letter  Agreement  (agreement) 
between  ANR  and  Columbia  dated 
March  23,  1983,  under  ANR's  Rate 
Schedule  X-136  and  Columbia's  Rate 
Schedule  X-115.  ANR  and  Columbia 
state  that  the  agreement  provides  for  the 
exchange  of  up  to  100,000  Mcf  of 
natural  gas  per  day  at  an 
interconnection  in  Paulding  County, 
Ohio  in  the  event  of  an  emergency 
arising  on  either  pipefine  system. 

ANR  and  Columbia  state  that  ANR 
advised  Columbia  in  a  letter  dated 
September  2,  1993,  that  ANR  was 
exercising  its  right,  with  thirty  days 
written  notice  by  either  party,  to 
terminate  the  exchange  service  effective 
October  15, 1993. 

No  facihties  are  proposed  to  be 
abandoned  herein. 

Comnient  date:  March  17. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tninkline  Gas  Co. 

[Docket  No.  CP94-227-0001 

Take  notice  that  on  February  14, 1994, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston.  Texas  77251. 
filed  in  Docket  No.  CP94-227-O00  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale  Winnie 
Pipeline  Company  (Wiimie)  certain  gas 
supply  facilities  located  in  Texas,  all  as 
more  fully  set  forth  in  the  apphcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Trunkline  requests  permission  and 
approval  to  abandon  its  Lake  Creek 
Lateral  Gathering  System  by  sale  to 
Winnie.  Tnmkline  states  that  the  Lake 
Creek  Lateral  Gathering  System  e.xtends 
from  Trunkline's  24-inch  mainline  in 
Harris  County,  Texas,  connects  to  the 
Mobil-Lake  Creek  Gas  Plant  in 
Montgomery  County.  Texas,  and 
extends  north  of  the  plant  to  the  East 
Lake  Creek  and  North  Lake  Creek  Fields 
in  Montgomery  County.  Texas. 
Trunkline  further  states  that  it  would 
sell  the  facilities  to  Winnie  for  a  sum 
equal  to  the  net  depreciated  book  value 
of  the  facilities  as  of  the  date  of  closing, 
estimated  to  be  548,553.  Trunkline  also 
states  that  upon  conveyance  of  the 
facilities  to  Winnie,  Tnmkline  would 
close  and  lock  the  gate  valve  between 
the  lateral  and  Trunkline's  mainline. 

Trunkline  states  that  Winnie  intends 
to  operate  the  Lake  Creek  Lateral 
Gathering  System  as  part  of  its  intrastate 
svstem. 
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Comment  date:  March  17,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Co. 

[Docket  No.  CP93-564-0011 

Take  notice  that  on  February  18,  1994, 
ANR  PipeUne  Company  (AppJicant], 
500  Renaissance  Center,  Detroit, 
Michigan  48243.  filed  an  amendment, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  section  215  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations,  18  CFR  385.215,  to  its  July 
19,  1993,  application  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  Applicant  to  construct, 
ovk-n,  and  operate  pipeline  and  related 
facilities  at  the  United  States-Canada 
International  Boundary  near  St.  Clair, 
Michigan  (ANR  Link),  all  as  more  fully 
set  forth  in  the  amendment  and 
apphcation  which  are  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

The  Applicant  states  that  one  aspect 
of  its  application  is  an  interconnection 
between  ANR  Link  and  facilities  of 
Michigan  Consolidated  Gas  Company 
(MichCon).  As  originally  contemplated 
in  the  application,  MichCon  would  have 
constructed  the  necessary 
interconnection  facilities  with  ANR 
Link.  Subsequent  to  the  filing  of  the 
original  application,  ANR  and  MichCon 
agreed  that  ANR  would  construct  the 
interconnection  facihties. 

The  Applicant  further  states  that  the 
purpose  of  this  filing  is  to  amend  its 
application  to  make  clear  that  ANR  will 
construct  the  interconnection  facilities 
at  a  total  estimated  cost  of  $14,602,531. 

Comment  date:  March  17,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.21 1) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  uill  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  heanng 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  other\\'ise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  94-4844  Filed  3-2-94;  8:45  ami 
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[Docket  No.  RP94-1 40-000] 
Black  Marlin  Pipeline  Co.;  Filing 

February  25,  1994. 

Take  notice  that  on  January'  7,  1994, 
Black  Marlin  Pipeline  Company  (Black 
Marlin),  requests  approval  to  continue 
filing  a  FERC  Form  No.  2-A:  Annual 
Report  of  Nonmajor  Natural  Gas 
Companies  (Form  2A),  even  though 
Black  MarUn's  volumes  transported  for 
a  fee  now  meet  the  criteria  of  a  major 
natural  gas  company  which  would 
require  the  filing  of  a  FERC  Form  No.  2: 
Annual  Report  of  Major  Natural  Gas 
Companies  (Form  2). 

Black  Marlin  states  that  it  beUeves  the 
information  provided  on  the  Form  2 A  is 
sufficient,  because:  (1)  Recent 
incremental  volumes  transported  by  the 
Company  are  primarily  on  behalf  of  an 
intrastate  pipeline  and,  (2)  additional 
Form  2  reporting  and  independent  audit 
requirements  would  require  extensive 
resources  disproportionate  to  any 
benefits  gained. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  4, 1994. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
pubhc  reference  room. 
Lots  D.  Cashell, 
Secretary 
|FR  Doc.  94-4848  Filed  3-2-94;  8:45  am) 

BILUMG  COOE  e717-0l-M 


Central  Maine  Power  Co.,  et  at.; 
Authorizations  for  Continued  Project 
Operation 

[Project  Nos.  2329-000,  et  al.] 

Januan,'  21,  1994. 

On  the  date  hsted  in  the  appendix, 
the  licensee  for  the  project  named  in  the 
appendix,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
The  location  of  each  project  is  also 
listed  in  the  appendix. 

The  hcense  for  each  named  project 
was  issued  for  a  period  ending 
December  31,  1993.  Section  15(a)(1)  of 
the  FPA,  16  U.S.C.  808(a)(1),  requires 
the  Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  hcense  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
558(c),-  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  hcense 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  othervnse 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  each  of  the 
projects  hsted  in  the  appendix  is  issued 
to  the  licensee  for  a  period  effective 
January  1,  1994,  through  December  31, 


10126 


Federal  Register  /  Vol.  59.  No.  42  /  Thursday.  March  3.  1994  /  Notices 


1994.  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  December  31. 1994. 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15{6)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 


rK.^ 


rwise. 


if  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  the  licensee  is  authorized  to 
continue  operation  of  tlie  project  until 
such  time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
LoU  D.  Ca&hell, 
Secretary. 

Appendix 

Notices  of  Authorizations  were  issued 
|anuar>-  21.  1994.  to  the  following  licensees. 
The  list  provides  the  date  of  the  application 
for  new  or  subsequent  license,  name  of  the 
licensee,  the  project  name  and  number,  and 
the  location  of  the  project. 

I.  Deceirber  10.  1991;  Ontral  Maine 
Power  Ckjmpany.  licensee  for  the  Wayman 
Project  No.  2329-000;  Kennebec  River  in 
Somerset  Counry,  Maine 

2  September  27,  1991;  )ames  River-New 
Ha.T.pshire  Electric.  Inc.,  licensee  for  the 
Clross  Project  No.  2326-000;  Androscoggin 
Rivpr  in  Coos  County,  New  Hampshire. 

3.  December  23,  1991;  Upper  Peninsula 
Power  Company,  licensee  for  the  Prickett 
Project  No.  2402-000;  Sturgeon  River  in 
Baraga  County.  Michigan. 

4.  December  10.  1991,  Central  Maine 
Power  Company,  licensee  for  the  Gulf  Island- 
Deer  Rips  Project  No.  2283-000; 
.Androscoggin  River  in  Androscoggin  County, 
Mame 

5.  October  21.  1091;  Wisconsin  Electric 
Power  Company,  licensee  for  the  White 
Rapids  Projwt  No.  2357-000;  Menominee 
River  in  Menominee  County,  Michigan  and. 
Marinette  County.  Wisconsin. 

6  December  27.  1991.  Washington  Water 
Power  Company,  licensee  for  the  Meyers 
Falls  Project  No.  2544-000;  Colville  River  in 
Stevens  County,  Washington. 

7.  December  31,  1991;  Central  Vermont 
Public  Service  Corporation,  licensee  for  the 
Arnold  Fails  Project  No  2399-000: 
PassumpsiL  River  in  Caledonia  County. 
Vermont. 

8  December  24.  1991;  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  Raquette 
Projt-ct  No  2330-000;  Raquette  River  in  St. 
Lawrence  County.  New  York. 

9  December  30.  n91 ;  Thunder  Bay  Power 
Ck>mpany.  iirensf*  for  the  Hillman  Dam 
Project  No.  2419-000;  Thunder  Bay  River  in 
Montmorency  County.  Michigan. 

10  December  30.  1991;  City  of  Watertown, 
New  York,  licensee  for  the  Waterrown  Project 
No.  2442-00O;  Black  River  in  Jefferson 
Count)-.  New  York, 

II.  December  27.  1991;  New  England 
Power  Company,  licensee  for  the  Deerfield 


River  Project  No.  2323-000;  Deerfield  River 
in  Windham  and  Bennington  Counties. 
Vermont  and  Franklin  and  Berkshire 
Counties.  Massachusetts. 

12.  December  23.  1991:  Beebee  Island 
Corporation,  licensee  for  the  Beebee  Island 
Project  No.  2538-000;  Black  River  in 
Jefferson  County.  New  York. 

13  December  20. 1991;  Central  Maine 
Power  Company,  licensee  for  the  Weston 
Project  No.  2325-000;  Kenrtebec  River  in 
Somerset  County.  Maine, 

14,  December  4. 1991;  Central  Maine 
Power  Company,  licensee  for  the  Rice  Rip>s 
Project  No.  2557-000;  Messalonskee  Stream 
in  Kennebec  County,  Maine. 

15,  December  30.  1991;  Bangor  Hydro- 
Electric  Company,  licensee  for  the  Stillwater 
Project  No,  271 2^00:  Penobscot  River  in 
Penobscot.  Mai.ie. 

16,  December  17.  1991;  Rochester  Gas  and 
Electric  Corporation,  licensee  for  the  Station 
No,  5  Project  No.  2583-000;  Genesee  River 
Monroe  County,  New  York. 

17,  December  17,  1991;  Central  Maine 
Power  Company,  licensee  for  the  Project  No. 
2527-000:  Saco  River  In  York  County.  Maine 

18  December  17.  1991;  Great  Northern 
Paper  Company,  licensee  for  the  Ripogenus 
Project  No.  2572-000;  West  Branch 
Penobscot  River  in  Piscataquis  County, 
Maine. 

19.  November  29. 1991;  Niagara  Mohawk 
Power  CorpKiration.  licensee  for  the  Black 
River  Project  .No.  2569-000:  Black  River  in 
Jefferson  County,  New  York. 

20.  December  27.  1991;  Rochester  Gas  and 
Electric  Corporation,  licensee  for  the  Station 
No.  2  Project  No.  2562-000;  Genesee  River  in 
Monroe  County,  New  York. 

jFR  Doc.  94-4845  Filed  3-2-94;  8:45  am) 
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[Docket  No.  GP94-2-000] 

Columbia  Gas  Transmission  Corp.; 
Petition  for  Declaratory  Order 

February  25. 1994. 

Take  notice  that  on  February  18,  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  petitioned  the  Commission 
for  an  order  declaring  that  Columbia's 
interest  obligation  with  respect  to  the 
funds  which  Columbia  has  held  in  trust 
for  its  customers  and  the  Gas  Research 
Institute  (GRl)  in  a  restricted  investment 
arrangement  (RIA)  is  to  pay  its 
customers  and  GRI  the  interest  actually 
earned  on  those  funds.  Columbia  states 
that  the  funds  consist  of  (i)  certain 
refimd  amounts  received  by  Columbia 
from  its  upstream  pipeline  suppliers; 
and  (ii)  certain  surcharges  collected  by 
Columbia  on  behalf  of  GRI. 

As  previously  ordered  by  the 
Bankruptcy  Court  and  the  Commission, 
Columbia  states  that  it  has  deposited  in 
the  RIA  (i)  approximately  $131.2 
million  in  upstream  pipeline  supplier 
order  No.  528  refunds  received  after 
Columbia's  filing  for  bankruptcy  on  July 


31, 1991  (post-petition);  (ii) 
approximately  $11.7  million  in  other 
upstream  pipeline  supplier  refunds  also 
received  post-petition;  and  (iii) 
approximately  $1  million  in  post- 
petition  GRI  collections.  Columbia 
states  that  these  funds  were  escrowed 
pending  the  outcome  of  litigation  as  to 
whether  the  funds  are  property  of 
Columbia's  bankruptcy  estate  or  are 
held  in  trust  by  Columbia  for  its 
customers  and  GRI. 

Columbia  requests  that  the 
Commission  issue  an  order  declaring 
that  Columbia's  interest  obUgation  with 
regard  to  the  fimds  deposited  and  held 
in  the  RIA  is  to  pay  to  its  customers  and 
GRI  the  interest  actually  eanaed  on  such 
funds,  and  not  the  interest  rate 
prescribed  by  the  Commission's 
regulation  at  18  CFR  154.102(c)(2) 
(1993). 

Columbia  states  that  the  filing  has 
been  served  on  Columbia's  current 
customers,  affected  state  commissions 
and  public  interest  agencies,  and  the 
Gas  Research  Institute. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortfi  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  17, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-4849  Filed  3-2-94;  8:45  am] 

BILUNG  CODE  6717-01-M 


Columbia  Gas  Transmission  Corp.; 

Application 

[Docket  No.  CP94-252-000] 

February  25. 1994. 

Take  notice  that  on  February  24,  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP94-252-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  pubhc  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  natural  gas 


Federal  Register  /  Vol.  59.  No.  42  /  Thursday.  March  3,  1994  /  Notices 


10127 


facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  states  that  to  ensure  reliable 
operation  of  its  pipeline  facihties. 
Columbia  has  initiated  a  program  to 
install  pig  launching  and  receiving 
facihties  in  segments  of  its  existing 
storage  fields  which,  in  certain  storage 
fields,  would  result  m  the  need  to 
replace  short  segments  of  pipeline  to 
provide  for  a  uniform  pipe  size  between 
launchers  and  receivers. 

As  part  of  this  program.  Columbia 
says  that  it  proposes  to  construct  and 
operate  approximately  0.8  mile  of  16- 
inch  pipeline  to  replace  approximately 
0.8  mile  of  6-,  8-,  10-.  12-  and  16-inch 
pipeline  on  its  Line  SL-2709.  a 
bidirectional  launcher  and  receiver,  as 
well  as  various  appurtenant  facilities, 
located  in  Columbia's  Medina  Storage 
Field,  Medina  County.  Ohio. 

Columbia  states  that  it  does  not 
request  authorization  for  any  new  or 
additional  service.  Columbia  further 
states  that  the  estimated  cost  of  the 
proposed  construction  is  $686,400  and 
would  be  financed  with  funds  generated 
from  internal  sources. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
14,  1994,  file  with  the  Federal  Energy 
Regulator)'  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385  214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  vdth  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  maike  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  vv-ithout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  vN-itnin  the  time  required  herein,  if 
the  Commission  on  its  ov^  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
urmecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-4850  Filed  3-2-94;  8:45  am) 

BILLING  C00€  671 7-01 -M 


[Docket  No.  GT94-26-000] 

Distrigas  of  Massachusetts  Corp.; 
Notice  of  Electronic  Filing  of  FERC 
Gas  Tariff 

February  25. 1994. 

Take  notice  that  on  February  17. 1994, 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  tendered  for  filing  on 
electronic  media,  its  currently  effective 
FERC  Gas  Tariff.  DOMAC  states  that  the 
purpose  of  this  filing  is  to  bring  its  Gas 
Tariff  into  conformance  with  the 
Commission's  standards  for  electronic 
filings. 

DOMAC  states  that  in  addition  to  the 
electronic  version  of  DOMAC's 
currently  effective  tariff.  EXDMAC 
submitted  for  filing,  the  following  tariff 
sheets: 

Original  Sheet  No.  3 

Twenty-Fourth  Revised  Sheet  No.  3A 

First  Revised  Sheet  No.  29A 

First  Revised  Sheet  No.  33 

Fourth  Revised  Sheet  No.  53. 

DOMAC  states  that  these  sheets  have 
been  edited  to  correct  numbering  errors 
and  do  not  change  the  substantive 
content  of  the  FERC  Gas  Tariff. 

DOMAC  states  that  copies  of  this 
filing  were  mailed  to  all  of  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  4,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serva  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  94-4851  Filed  3-2-94;  8:45  am) 

BILLING  CODE  671 7-01 -M 

[Project  Nos.  2385-000,  et  at.] 

Finch.  Pruyn  and  Co.,  et  al.; 
Authorizations  tor  Continued  Project 
Operation 

January  21, 1994. 

On  the  date  listed  in  the  appendix, 
the  licensee  for  the  project  named  in  the 
appendix,  filed  an  apphcation  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
The  location  of  each  project  is  also 
hsted  in  the  appendix. 

The  license  for  each  named  project 
was  issued  for  a  period  ending 
December  31.  1993.  Section  15(a)(1)  of 
the  FPA.  16  U.S.C.  808(a)(1).  requires 
the  Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA. 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  imtil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherv\'ise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  hcense  for  each  of  the 
projects  listed  in  the  appendix  is  issued 
to  the  licensee  for  a  period  effective 
January  1.  1994.  through  December  31. 
1994,  or  until  the  issuance  of  a  new- 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  December  31.  1994. 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c).  an  annual  hcense 
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under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  the  licensee  is  authorized  to 
continue  operation  of  the  project  until 
such  time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
Lois  D.  Caiihell, 
Set-retary: 

Appendix 

Notices  of  Authorizations  were  issued 
January  21,  1994,  to  the  following 
licensees.  The  list  provides  the  date  of 
the  application  for  new  or  subsequent 
license,  name  of  the  licensee,  the  project 
name  and  number,  and  the  location  of 
the  project. 

1  December  4,  1991;  Finch,  Pruyn  and 
Company,  licensee  for  the  Glens  Falls  Project 
No  2385-000;  Hudson  River  in  Warren 
County.  New  York. 

2  December  18,  1991;  Central  Maine 
Power  Company,  licensee  for  the  Bonney 
Eagle  Project  No.  2529-000;  Saco  River  in 
York  and  Cumberland  Counties.  Maine. 

3.  December  4.  1991;  Rochester  Gas  and 
Electric  Corporation,  licensee  for  the  Station 
No.  160  Project  No.  2596-000;  Genesee  River 
in  Livingston  County.  New  York. 

4.  December  31.  1991;  Central  Vermont 
Public  Service  Corporation,  licensee  for  the 
Cage  Project  No.  2397-000;  Passurapsic  River 
in  Caledonia  County.  Vermont. 

5  December  31, 1991;  Central  Vermont 
Public  Service  Corporation,  licensee  for  the 
Passumpsic  Project  No.  2400-000; 
Pdssumpsic  River  in  Caledonia  County, 
Vermont. 

6.  December  30.  1991;  Rumford  Falls 
Power  Company,  licensee  for  the  Rumford 
Falls  Project  No.  2333-000;  .Androscoggin 
River  in  Oxford  County.  Maine. 

7.  December  27,  1991;  Flambeau  Paper 
Company,  licensee  for  the  Upper  Hydro 
Project  No.  2640-000;  North  Fork  Flambeau 
River  in  Price  County.  Wisconsin. 

8.  December  31,  1991;  Central  Vermont 
F^iblic  Service  Corporation,  licensee  for  the 
Taftsville  Project  .No.  2490-000; 
Ottauquechee  River  in  Windsor  County, 
Vermont. 

9.  December  19,  1991.  Central  Vermont 
Public  Ser\'ice  Corporation,  licensee  for  the 
Cavendish  Project  No.  2489-000;  Black  River 
in  Windsor  County,  Vermont. 

10.  December  31,  1991;  Central  Vermont 
Public  Service  Corporation,  licensee  for  the 
Pierce  Mills  Project  No.  2396-000; 
Passumpsic  River  in  Caledonia  County, 
Vermont. 

11.  December  18. 1991;  Northern  States 
Power  Company,  licensee  for  the  Superior 
Falls  Project  No.  2587-000;  Montreal  River  in 
Iron  County,  Wisconsin. 

12  December  19.  1991;  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  Hoosic 
Project  No.  2616-000;  Hoosic  River  in 
Rensselaer  and  Washington  Counties,  New 
York. 


13.  December  23, 1991;  Northern  States 
Power  Company,  licensee  for  the  Hayward 
Project  No.  2417-000;  Namekagon  River  in 
Sawder  County,  Wisconsin. 

14.  December  6,  1991;  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  Oswego 
Project  No.  2474-000;  Oswego  River  in 
Oswego  County,  New  York. 

15.  December  19, 1991;  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  Hudson 
Project  .No.  2482-000;  Hudson  River  in 
Saratoga  County,  New  York. 

16.  November  25,  1991;  Puget  Sound 
Power  and  Light  Company,  licensee  for  the 
Snoqualmie  Project  No.  2493-000; 
Snoqualmie  River  in  King  County, 
Washington. 

17.  December  20, 1991;  Northern  States 
Power  Company,  licensee  for  the  White  River 
Project  No.  2444-000;  White  River  in 
Ashland  County,  Wisconsin. 

18.  December  20, 1991;  Mead  Corporation, 
licensee  for  the  Escanaba  River  Project  No. 
2506-000;  Escanaba  River  in  Delta  and 
Marquette  Counties,  Michigan. 

19.  December  9, 1991;  Indiana  Michigan 
Power  Company,  licensee  for  the  Twin 
Branch  Project  No.  2579-000;  St.  Joseph 
River  in  St.  Joseph  and  Elkhart  Counties, 
Indiana. 

20.  December  27, 1991;  Scott  Paper 
Company,  licensee  for  the  Oconto  Falls 
Project  No.  2689-000;  Oconto  River  in 
Oconto  County,  Wisconsin. 

[FR  Doc.  94-^846  Filed  3-2-94;  8:45  am] 

BILUNG  CODE  «717-01-P 


[Docket  No.  RP94-142-000J 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  25, 1994. 

Take  notice  that  on  February  22,  1994, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
listed  on  Appendix  A  of  the  filing,  with 
an  effective  date  of  April  1,  1994. 

FGT  states  that  on  June  16,  1993  FGT 
filed,  pursuant  to  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure  a  Stipulation  and  Agreement 
of  Settlement  (Settlement)  resolving  all 
issues  in  these  proceedings  except 
curtailment  issues.  Chi  September  17, 
1993,  the  Commission  issued  its  Second 
Order  on  Compliance  Filing  and  First 
Order  on  Rehearing  (September  17 
Order)  finding  that  the  Settlement  with 
modifications  as  directed  therein 
implemented  the  fundamental  concepts 
underlying  Order  No.  636.  The 
September  1 7  Order  accepted  the 
Settlement  and  approved  the 
accompanying  tariff  sheets,  with  certain 
exceptions  and  modifications,  directed 
FGT  to  refile  final  tariff  sheets,  and 
accepted  such  tariff  sheets  to  be 
effective  on  October  1,  1993.  Various 


parties  requested  rehearing  of  certain 
aspects  of  the  September  17  Order. 

On  September  23.  1993,  FGT  filed  its 
Third  Revised  Volume  No,  1  which 
reflected  the  revisions  required  by  the 
Commission's  September  17  Order.  The 
proposed  effective  date  of  the  tariff  was 
October  1,  1993. 

In  response  to  a  motion  filed 
September  7,  1993,  by  Peoples  Gas 
System,  Inc.,  on  September  24,  1993,  the 
Commission  issued  an  order  delaying 
implementation  of  FGT's  Order  No.  636 
tariff  until  November  1,  1993. 

On  December  16,  1993,  the 
Commission  issued  its  Third  Order  on 
Compliance  Filing  and  Second  Order  on 
Rehearing  granting  in  part  and  denying 
in  part  the  various  requests  for  rehearing 
of  the  September  1 7  c5rder  and  directing 
FGT  to  make  certain  additional  changes 
to  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  On  January  18,  1994, 
FGT  filed  tariff  sheets  reflecting  the 
changes  in  compliance  with  the 
December  16  Order.  The  instant  filing 
proposes  certain  additional  changes  to 
FGT's  FERC  Gas  Tariff,  generally  to 
correct  minor  errors  and  clarify  certain 
provisions. 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  4,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-4852  Filed  3-2-94;  8:45  am) 
BILUNG  CODE  »717-01-*l 


[Project  Nos.  2422-000,  et  al.J 

James  River— New  Hampshire  Electric, 
Inc.,  et  al.;  Authorizations  for 
Continued  Project  Operation 

January  24.  1994. 

On  the  date  listed  in  the  appendix, 
the  licensee  for  the  project  named  in  the 
appendix,  filed  an  apphcation  for  a  new 
or  subsequent  hcense  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
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The  location  of  each  project  is  also 
listed  in  the  appendix. 

The  license  for  each  named  project 
was  issued  for  a  period  ending 
December  31, 1993.  Section  15(a)(1)  of 
the  FPA.  16  U.S.C.  808(a)(1).  requires 
the  Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  Hcense  waived  the 
apphcability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  Ucensee  of  such  project 
has  Bled  an  application  for  a  subsequent 
license,  the  hcensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  hcensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwi.se 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  license  for  each  of  the 
projects  listed  in  the  appendix  is  issued 
to  the  Ucensee  for  a  period  effective 
January  1, 1994,  through  December  31, 
1994,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  December  31, 1994, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA.  notice  is  hereby  given 
that  the  hcensee  is  authorized  to 
continue  operation  of  the  project  until 
such  time  as  the  Commission  acts  on  its 
apphcation  for  subsequent  license. 
Lois  D.  Cashell, 
Secretary. 

Appendix 

Notices  of  Authorizations  were  issued 
January  24.  1994,  to  the  following 
licensees.  The  list  provides  the  date  of 
the  application  for  new  or  subsequent 
license,  name  of  the  licensee,  the  project 


name  and  number,  and  the  location  of 
the  project. 

1.  Noveinb>er  11.  1991,  James  River — New 
Hampshire  Electric.  Inc  ,  licensee  for  the 
Sawmill  Project  No.  2422-000;  Androscoggm 
River  in  Coos  County,  New  Hampshire. 

2  December  20.  1991.  Edwards 
Manufacturing  Company  and  the  City  of 
Augusta,  Maine,  licensee  for  the  Edwards 
Project  No.  2389-000;  Kennebec  River  in 
Kennebec  County.  Maine. 

3.  December  26,  1991;  the  City  of  Eugene, 
licensee  for  the  Walterviile  Project  No.  2510- 
000;  McKenzie  River  in  Lane  County, 
Oregon 

4.  November  25, 1991;  Central  Maine 
Power  Company,  licensee  for  the  Fort  Halifax 
Project  No.  2552-007;  Sebasticook  River  in 
Kennebec  County,  Maine. 

5.  November  13, 1991,  Central  Maine 
Power  Company,  licensee  for  the  North 
Gorham  Project  No.  2519-000;  Presumpscot 
River  in  Cumberland  County,  Maine. 

6.  December  2. 1991;  Wisconsin  Electric 
Power  Company,  licensee  for  the  Brule 
Project  No.  2431-000;  Brule  River  in  Iron 
County,  Michigan,  and  Florence  County, 
Wisconsin. 

7.  December  20,  1991;  Moreau 
Manufacturing  Corporation,  licensee  for  the 
Feeder  Dam  Project  No.  2554-O00;  Hudson 
River  in  Saratoga  and  Warren  Counties.  New 
York. 

8.  December  23, 1991:  Wisconsin  Electric 
Power  Company,  licensee  for  the  Pine  FYoject 
No.  2486-000;  Pine  River  in  Florence 
County.  Wisconsin. 

9.  December  26, 1991:  Public  Service 
Company  of  New  Hampshire,  licensee  for  the 
Ayers  Lsland  Project  No  2456-000: 
Pemigewasset  River  in  Grafton  and  Belnap 
Counties,  New  Hampshire. 

10.  December  23, 1991;  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  School 
St.  Cohoes  Project  No.  2539-000;  Mohawk 
River  in  Schenectady  County,  New  York. 

11.  December  24.  1991;  Kennebec  Water 
Power  Company,  licensee  for  the  Moosehead 
Lake  Project  No.  2671-000:  Kennebec  River 
in  Somerset  County.  Maine. 

12.  December  24,  1991;  STS  Hydropower, 
Ltd.  and  Dan  River.  Inc.,  licensees  for  the 
Schoolfield  Project  No.  2411-000;  Dan  River 
in  Pittsylvania  County.  Virginia. 

13.  Diecember  23. 1991;  Citizens  Utilities 
Company,  licensee  for  the  Clyde  River 
Project  No.  2306-000;  Clyde  River  in  Orleans 
County,  Vermont. 

14.  December  24. 1991;  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  Raquette 
Project  No.  2320-000;  Raquette  River  in  St. 
Lawrence  County.  New  York. 

15.  December  17.  1991;  Wisconsin  Public 
Service  Corpwration.  iiceiisee  for  the  Grand 
Rapids  Project  No.  2433-000;  Menominee 
River  in  Menominee  Countj'.  Michigan  and 
Marinette  County.  Wisconsin. 

16.  December  27.  1991:  Minnesota  Power 
and  Light  Company,  licensee  for  the  St.  Louis 
River  Project  No.  2360-000;  St  Louis. 
Cloquet.  Whiteface.  Skunk,  Beaver,  and  Otter 
Rivers  in  Carlton  and  St.  Louis  Counties. 
Minnesota. 

17.  December  17. 1991;  Alabama  Power 
Cxjmpany,  licensee  for  the  Thurlow  Project 


No.  2408-000.  Tallapoosa  River  in 
TallapKxisa  and  Elmore  Counties,  Alabama. 

18.  December  17,  1991,  Alabama  Power 
Company,  licensee  for  the  Yates  Project  No. 
2407-000:  Tallapoosa  River  in  Elmore  and 
Tallap>oosa  Counties.  Alabama. 

19.  December  26,  1991;  Green  Mountain 
Power  Corporation.  licensee  for  the  Essex  No. 
19  Project  No.  2513-000;  Winooski  River  in 
Chittenden  County.  Vennont. 

20.  December  17,  1991;  Great  Northern 
Paper,  Inc..  licensee  for  the  Penobscot  Mills 
Project  No.  2458-000;  West  Branch 
Penobscot  River  in  Penobscot  County.  Maine. 

21.  December  11. 1991.  Indiana  Michigan 
Power  Company,  licensee  for  the  Buchanan 
Project  No.  2551-000;  St.  Joseph  River  in 
Berrien  County,  Michigan. 

22.  December  30, 1991.  Thunder  Bay 
Power  Company,  licensee  for  the  Thunder 
Bay  River  Project  No.  2404-000;  Thunder 
Bay  River  in  Alpena  County.  Michigan. 

23.  November  29,  1991,  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  Beaver 
River  Project  No.  2645-000;  Beaver  River  in 
Lewis  and  Herkimer  Counties.  New  York. 

24.  December  16. 1991.  Niagara  Mohawk 
Power  Corporation,  licensee  for  the  E.  J.  West 
Project  No.  2318-000;  Sacandaga  River  in 
Saratoga  County.  New  York. 

IFRDoc  94^847  Filed  3-2-94;  8:45  am) 
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[Docket  No.  RP94-1 43-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

February  25.  1994. 

Take  notice  that  on  February  22. 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  a 
limited  apphcation  under  section  4  of 
the  Natural  Gas  Act.  Second  Revised 
Sheet  Nos.  237-A  and  237-B  to  be  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  with  a  proposed  effective 
date  of  March  1,1994. 

National  states  that  the  proposed  tariff 
sheets  include  approximately  $144,000 
associated  with  the  balances  in  Account 
No.  191  and  186  as  of  December  31. 
1993.  Also,  this  fihng  includes  $127,000 
of  stranded  costs  recorded  in  Account 
No.  858,  which  costs  the  Commission 
has  authorized  National  to  recover 
through  limited  section  4  filings. 

National  further  states  that  copies  of 
this  filing  were  scr\ed  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania. 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules 
214  or  211  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  March  4,  1994.  Protests  will  be 
considered  by  the  Conimission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.\ny  person  wishing  to  betome  a  party 
.Tiust  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-t853  Filed  3-2-94;  8:45  am] 

BILLING  COO€  S717-01-M 


[Docket  No.  RP94-141-000] 

Richfield  Gas  Storage  System;  Petition 
for  Waiver 

FVbraary  25,  1994 

Take  notice  that  on  February  9, 1994, 
Richfield  Gas  Storage  System  (Richfield) 
tendered  for  filing  a  petition  pursuant  to 
Rule  207  of  the  Rules  of  Practice  and 
Procedure  of  the  Commission's  18  CFR 
385.207,  either  for  waiver  or  exemption 
from  the  requirement  set  forth  at  §  260.2 
of  the  Commission's  regulations  to  file 
the  annual  FERC  Form  No.  2-A  report. 

Richfield  states  that  since  the  Form 
No.  2-A  is  due  by  March  31, 1994.  and 
that  the  Commission  may  not  act  on  the 
instant  petition  until  after  the  Form  2- 
A  is  due  to  he  filed,  Richfield  also 
requests  that  the  Commission  waive 
compliance  with  the  Form  No.  2-A 
filing  requirement  while  consideration 
of  Richfield's  petition  is  pending. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  4,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-^854  Filed  3-2-94;  8:45  am) 

BiLLifW  COOE  8717-01-M 


[Docket  No.  GT94-14-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  25.  1994. 

Take  notice  that  on  December  10, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Proposed  to  be  Effective  Sovember  J,  1993 
Revised  2nd  Sub  Original  Sheet  No.  34 
Proposed  to  be  Effective  December  1.  1993 
Second  Revised  Sheet  No.  34 

Texas  Eastern  states  that  this  filing  is 
submitted  in  hght  of  the  Commission's 
June  18, 1993  "Order  on  Compliance 
With  Restructuring  Rule"  for  Granite 
State  Gas  Transmission,  Inc.  (Granite 
State)  in  Docket  Nos.  RS93-1  et  d.. 
(June  18  Order)  and  Texas  Eastern's 
filing  dated  October  28, 1993.  which 
reflects  the  base  tariff  rates  applicable 
for  the  period  December  1,  1993  through 
November  30,  1994,  pursuant  to  the 
terms  of  the  Stipulation  and  Agreement 
in  Texas  Eastern's  Docket  Nos.  RP88-67 
et  al.  (Phase  II/PCBs)  ("Year  4  PCB 
Filing"). 

Texas  Eastern  states  that  it  is  filing  the 
tariff  sheets  for  the  purpose  of  reflecting 
that,  pursuant  to  the  June  18  Order, 
certain  customers  of  Granite  State 
became  direct  customers  of  Texas 
Eastern  (Converting  Customers),' 
effective  November  1, 1993,  by  taking 
assignment  of  their  resp)ective  service 
rights  attributable  to  Granite  State's 
service  agreement  as  of  October  31,  1993 
with  Texas  Eastern  imder  Texas 
Eastern's  Rate  Schedule  FTS.  Revised 
2nd  Sub  Original  Sheet  No.  34  reflects 
the  reallocation  of  contractual  quantities 
under  Rate  Schedule  FTS  from  Granite 
State  to  the  Converting  Customers. 
Second  Revised  Sheet  No.  34  updates 
the  Year  4  PCB  Filing  to  reflect  this 
same  reallocation. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  4, 1994.  Protests  will  be 


'The  Converting  Customers  from  Granite  Slate 
under  Rate  Schedule  FTS  are  Bay  State  Cas 
Company  and  Northern  Utilities,  Inc. 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
Inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-1855  Filed  3-2-94;  8:45  am] 

BILLING  CODC  8717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  CP93-667-004] 

Valero  Interstate  Transmission  Co.; 
Final  Refund  Report 

February  25,  1994. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
January  31,  1994,  as  supplemented  on 
February  1,  1994,  tendered  for  filing  a 
"Final  Refund  Report"  as  required  by 
Ordering  Paragraph  E  of  the 
Conuni.ssion's  November  2,  1993,  order 
in  the  above  referenced  docket  which 
authorized  the  abandonment  of  Vitco's 
jurisdictional  facilities  and  services 
effective  January  1,  1994. 

Vitco  states  that  its  "Final  Refund 
Report"  reflects  a  total  amount  of 
$519,572  payable  to  Vitco  due  to  the  net 
effects  of  (i)  the  overcollection  and 
undercollection  of  gas  costs  in  Account 
191  and  (ii)  the  balance  remaining  in 
Vitco's  Take-or-Pay  account. 

Copies  of  the  "Final  Refund  Report' 
were  served  en  all  parties  listed  on  the 
service  hst  in  this  docket. 

Vitco  requests  that  the  Commission 
accept  this  "Final  Refund  Report"  as 
being  in  corapUance  with  Ordering 
Paragraph  E.  Vitco  also  requests  a 
waiver  of  any  Commission  order  or 
regulations  which  would  prohibit  this 
filing. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  7,  1994. 
Protests  w\[\  be  considered  by  the  '*' 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  \vith  the  Commission  and  are 

available  for  pubhc  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary: 

IFR  Doc.  94-4856  Filed  3-2-94;  8:45  am] 

BILUNG  CODE  8717-01 -M 

[Docket  No.  CP94-196-000] 

Wiliiams  Natural  Gas  Co.;  ERRATA  to 
Notice  of  Application 

February  25.  1994. 

In  the  notice  issued  February  15. 
1994.  (59  FR  8966.  February  24,  1994), 
paragraph  two.  first  sentence,  change 
"88  miles"  to  "800  miles"  so  that  the 
sentence  reads: 

WNG  will  convey  approximately  800  miles 
of  predominantly  small  diameter  pipeline. 
38,286  horsepMDwer  of  compression,  two  drip 
control  plants  and  various  appurtenant 
facilities,  all  used  to  gather  gas  from 
approximately  700  wells  in  the  states  of 
Texas,  Oklahoma,  and  Kansas. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-4857  Filed  3-2-94;  8:45  am] 

BfLLING  COOC  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4845-5] 

Acid  Rain  Program:  Allowance 
Tracking  System 

AGENCY:  Envtrorunental  Protection 

Agency. 

ACTION:  Notice  of  opening  for  business 

of  the  Allowance  Tracking  System. 

SUMMARY:  Tne  Environmental  Protection 
Agency  is  announcing  the 
commencement  of  operation  of  the 
Allowance  Tracking  System  (ATS)  on 
March  14.  1994.  As  of  that  date,  EPA 
will  record  transfers  of  allowances 
between  accounts  in  the  ATS. 

Subpart  C  of  40  CFR  part  73  directs 
EPA  to  establish  an  allowance  tracking 
system  for  the  allocation,  transfer,  and 
use  of  SOt  emissions  allowances,  as 
required  by  section  403(b)  of  the  Clean 
Air  Act.  Section  403(b)  specifically 
provides  that  allowance  transfers  are  not 
effective,  for  purposes  of  compliance 
with  the  allowance  holding 
requirements  of  the  Acid  Rain  Program, 
until  EPA  receives  and  records  a  written 
certification  of  the  transfer  signed  by  a 
responsible  official  of  each  party  to  the 
transfer  (e.g.,  a  completed  Allowance 
Transfer  form).  Subpart  D  of  40  CFR  part 
73  establishes  the  procedure  by  which 
EPA  will  record  transfers  of  allowances 


to  and  from  accounts  estabhshed  within 
the  ATS. 

An  ATS  unit  account  has  been 
established  for  each  utility  unit  that  was 
allocated  allowances  under  40  CFR 
73.10  (58  FR  15634,  March  23,  1993) 
and  general  accounts  have  been 
established  for  those  who  have 
submitted  an  Allowance  Account 
Information  form.  Allowances  allocated 
to  each  unit  as  well  as  any  allowances 
that  were  purchased  at  the  1993  EPA 
allowance  auctions  have  been  assigned 
unique  serial  numbers  and  placed  in  the 
appropriate  unit  and  general  accounts. 
ATS  does  not  currently  contain  any 
additional  allowances  to  which  a  utility 
may  be  entitled,  such  as  those 
associated  with  Phase  I  compliance 
plans,  the  Conser\-ation  and  Renewable 
Energy  Reserve,  Early  Reduction 
Credits,  and  Phase  I  Extension.  These 
additional  allowances  will  be  placed  in 
the  appropriate  ATS  accounts  later  this 
year,  when  the  next  version  of  ATS  is 
completed. 

All  information  in  the  ATS  is  publicly 
available  To  receive  instructions  on 
how  to  place  an  information  request, 
call  the  Acid  Rain  Hotline  at  the  phone 
number  listed  below. 
ADDRESSES:  .Any  correspondence  in  this 
matter  shall  be  sent  to:  L'.S. 
Environmental  Protection  Agency,  Acid 
Rain  Division  (b204j),  Attn:  Allowance 
Tracking  System,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  K.  Wagner,  Chief,  Allowance 
Market  Section,  Acid  Rain  Division, 
(202)  233-9170  or  by  mail  at  the  address 
above.  To  obtain  written  materials 
describing  ATS  or  any  of  the  forms 
mentioned  above,  call  the  Acid  Rain 
Hotline  at  (202)  233-9620  and  leave  a 
message  in  the  allowance  system  voice 
mailbox. 

Dated:  February  24, 1994. 
Janice  K.  Wagner, 

Acting  Director.  Acid  Rain  Division.  Office 

of  Air  and  Radio  tion . 

IFR  Doc.  94-4924  Filed  3-2-94;  8:45  am) 

BILUNG  CODE  6&60-60-P 


[OPPTS-00148;  FRL^758-1] 

Grants  To  Develop  and  Carry  Out 
Authorized  State  Accreditation  and 
Certification  Programs  for  Lead-Based 
Paint  Professionals 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  funds  availability; 

solicitation  of  apphcations  for  financial 

assistance. 


SUMMARY:  This  notice  announces  EPA's 
intent  to  enter  into  cooperative 
agreements  with  states  and  territories 
which  provide  financial  assistance  for 
purposes  of  developing  and  carrying  out 
authorized  accreditation  and 
certification  programs  for  professionals 
engaged  in  lead-based  paint  activities 
pursuant  to  the  Toxic  Substances 
Control  Act  (TSCA),  as  amended  by 
Title  rv  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992. 
EPA  also  intends  to  enter  into 
cooperative  agreements  with  federally- 
recognized  Indian  governing  bodies  to 
provide  financial  assistance  for  the 
development  of  similar  accreditation 
and  certification  programs.  The  notice 
describes  eligible  activities,  application 
procedures  and  requirements,  and 
funding  criteria.  EPA  anticipates  that  a 
minimum  of  $1 1 .200,000  will  be 
available  during  federal  fiscal  year  1994 
(FY94)  for  awards  to  eligible  recipients. 
There  are  no  matching  share 
requirements  for  this  assistance.  Subject 
to  future  budget  limitations,  EPA  plans 
to  provide  this  support  on  a  continuing 
multi-year  or  program  basis.  All 
cooperative  agreements  v\ill  be 
administered  by  the  appropriate  EPA 
regional  office  The  Catalog  of  Federal 
Domestic  Assistance  number  assigned  to 
this  new  program  is  66.707. 
DATES:  In  order  to  be  considered  for 
funding  during  the  FY94  award  cycle, 
all  applications  must  be  received  by  the 
appropriate  EPA  regional  office  on  or 
before  May  1.  1994.  EPA  will  make  its 
award  decisions  and  execute  its  FY94 
cooperative  agreements  by  September 
30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  Rm 
E-543B,  401  M  St.,  SW.,  Washington, 
DC  20460.  (202)  554-1404,  TDD:  (202) 
554-0551.  For  technical  information, 
contact  the  appropriate  Regional 
Primary  Lead  Contact  person  listed  in 
Unit  VI  of  this  notice. 
SUPPLEMENTARY  INFORMATION:  TSC^ 
section  404(g)  authorizes  EPA  to  award 
non-matching  grants  to  states  and 
territories  to  develop  and  ciirry  out 
authorized  programs  for  the 
accreditation  of  training  programs  for 
individuals  engaged  in  lead-based  paint 
activities,  and  the  certification  of 
contractors  engaged  in  lead-based  paint 
activities.  To  achieve  authorization 
under  Title  IV  of  TSCA,  programs  must: 
(1)  Be  as  protective  of  human  health  and 
the  environment  as  the  federal  program 
established  under  TSCA  section  402  or 
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406.  or  both,  and  (2)  provide  adequate 
enforcement.  For  states  and  temtories 
that  fail  to  obtain  authorization  within 
2  years  foUowJLng  promulgation  of  TSCA 
section  402  or  406  regulations,  EPA 
must,  by  such  date,  administer  and 
enforce  a  program  for  TSCA  section  402 
or  406. 

Pursuant  to  Title  IV  of  TSCA,  EPA 
encourages  states  and  territories  to 
develop  accreditation  and  certiScation 
programs  for  lead-based  paint  activities. 
EPA  therefore  recommends  that  eligible 
parties  seek  funding  through  the  TSCA 
section  404[g)  assistance  program, 
which  is  now  being  implemented  to 
help  achieve  these  ends.  EPA  further 
recommends  that  eligible  parties  plan  to 
utilize  this  grant  support  in  a  way  that 
complements  any  related  financial 
assistance  they  may  receive  from  other 
federal  sources,  most  notably  funding 
from  the  U.S.  Department  of  Housing 
and  Urban  Development  [HUD).  EPA 
will,  however,  seek  to  ensure  that  all 
federally-funded  lead  activities  are 
undertaken  in  a  coordinated  fashion. 

It  is  anticipated  that  forthcoming 
regulations  mandated  under  sections 
402  and  404  of  TSCA  will  address  the 
eligibihty  of  federally-recognized  Indian 
governing  bodies  to  receive  assistance 
under  TSC\  section  404(gJ.  Until  such 
ti.mo  as  these  regulations  are  published, 
EP,\  intends  to  ent»-'r  into  coof)erative 
agreements  with  Indian  governing 
bodies  pursuant  to  section  10(a)  of 
TSCA  for  the  development  of  programs 
similar  to  those  funded  under  TSCA 
section  404(g).  As  a  result,  unless 
otherwise  indicated,  when  used  in  this 
notice  the  term  "states"  includes  Indian 
governing  bodies, 

EPA  will  work  with  prospective 
applicants  to  develop  cooperative 
agreements  which  promote  a  variety  of 
objectives  deemed  critical  to  the  success 
of  its  national  lead  program.  These 
include:  (1)  Permitting  flaxible 
approaches  to  reducing  lead  hazards,  (2) 
developing  a  nationwide  pool  of 
qualified  lead  abatement  professionals, 
(3)  encouraging  pollution  prevention  In 
lead-based  paint  activities,  (4) 
promoting  environmental  justice  in  the 
reduction  of  lead  exposures  and  the 
prevention  of  lead  poisoning,  (5) 
fostering  the  establishment  of 
comprehensive  and  integrated  lead 
management  programs  by  states, 
territories  and  Indian  governing  bodies, 
and  (6)  promoting  reciprocity  among 
autho.rized  programs  in  the  training  and 
certification  of  lead  abatement 
professionals. 

I.  Eligibility 

All  states  are  eligible  to  apply  for  and 
receive  assistance  under  section  404(g) 


of  TSCA.  The  term  "state,"  for  purposes 
of  ehgibility,  refers  broadly  to  any  state 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  the 
Canal  Zone,  American  Samoa,  the 
Northern  Mariana  blands,  and  any  other 
territory  or  possession  of  the  United 
States.  Federally-recognized  Indian   - 
governing  bodies  are  eUgible  to  apply 
for  and  receive  assistance  under  section 
10(a)  of  TSCA. 

n.  Authority 

The  "TSCA  Title  IV  State  Lead  Grants 
Program"  is  a  hnancial  assistance 
program  administered  by  EPA  under 
authority  of  TSCA  section  404(g).  EPA 
plans  to  award  all  funds  to  Indian 
governing  bodies  under  authority  of 
TSCA  section  10(a)  during  the  first-year 
award  cycle  (FT94).  Each  of  EPA 's  10 
regional  administrators  will  be 
delegated  the  authority  to  enter  into 
cooperative  agreements  with  eligible 
states  and  Indian  governing  bodies. 

ni.  Activities  to  be  Funded  Under 
Cooperative  Agreements 

EPA  recognizes  that  when  TSCA  Title 
rV  was  enacted  on  October  28,  1992, 
states  had  widely  varying  capabilities 
for  addressing  lead  hazards.  Individual 
states  will  eventually  fall  within  one  of 
three  broad  categories  of  program 
development:  (1)  States  without  lead 
programs,  (2)  states  with  programs  that 
are  likely  to  qualify  for  authorization 
under  TSCA  section  402  that  may  need 
assistance  in  carrying  out  these 
programs,  and  (3)  states  with  lead 
programs  that  will  require  modification 
before  qualiKing  for  authorization.  Each 
state's  need  for  assistance  will  vary,  in 
part,  according  to  the  level  of  lead 
program  development  the  state  has 
attained.  The  tjrpe  of  program  activity  a 
given  state  seeks  to  pursue  may  also 
vary  in  a  corresponding  manner. 

Although  EPA  generally  supports  all 
state  activities  aimed  at  developing  or 
carrying  out  authorized  state  lead 
programs,  the  Agency  does  recognize 
certain  priorities.  Because  few  states 
currently  have  programs  which  parallel 
the  forthcoming  TSCA  sections  402  and 
406  standards,  EPA's  highest  priority 
will  Ixj  to  support  the  development  of 
new  state  programs.  A  second  priority 
will  be  to  support  the  continued 
implementation  of  existing  state 
programs  which  are  working  toward 
timely  authorization. 

Although  these  priorities  do  not 
constitute  the  Agency's  criteria  for 
award  determinations,  EPA  will 
consider  these  Items  in  Its  cooperative 
agreement  negotiations  with  applicants. 


EPA  has  established  three  general 
funding  categories  that  reflect  the 
different  status,  or  levels,  of  state  lead 
program  development.  These  are:  (1) 
Level  One  -  Develop  New  State 
Programs,  (2)  Level  Two  -  Carry  Out 
Authorized  State  Programs,  and  (3) 
Level  Three  -  Carry  Chit  Existing  State 
Programs  Which  Do  Not  Yet  Qualify  For 
Authorization  Under  Title  IV.  Because 
the  regulations  required  under  TSCA 
sections  402  and  404  which  would 
define  the  criteria  for  obtaining  program 
authorization  have  not  yet  been 
promulgated,  however,  activities  in  only 
two  of  the  three  funding  categories, 
Level  One  and  Level  Three,  will  be 
eligible  for  funding  consideration 
during  the  FY94  award  cycle.  Activities 
in  Level  Two  can  only  be  considered 
after  the  TSCA  sections  402/404 
regulations  have  taken  effect.  Numerous 
examples  of  activities  considered  to  be 
eligible  for  funding  are  described  in  a 
separate  EP.A  publication  entitled 
"Fiscal  1994  TSCA  Title  IV  Cooperative 
Agreement  Guidance"  (January  1994) 
(the  "grant  guidance").  Copies  of  the 
grant  guidance  may  be  obtained  through 
any  of  EPA's  10  regional  offices  at  the 
addresses  listed  under  Unit  VI  of  this 
notice.  It  is  important  to  note,  however, 
that  the  examples  presented  in  the 
guidance  are  not  exhaustive,  and 
applicants  are  not  limited  in  their 
proposals  to  the  listed  tasks.  Individual 
state  program  innovations  are  eligible 
and  encouraged,  so  long  as  the  proposed 
tasks  relate  to  the  purposes  set  forth  in 
TSC^  section  4G4(g)  and  fit  within  the 
Level  One  or  Three  funding  category. 
These  two  funding  categories  are  not 
mutually  exclusive,  and  it  is  permissible 
for  a  state's  work  plan  to  combine 
elements  from  each. 

rV.  Selection  Criteria 

Ehiring  the  F^'94  award  cycle,  EPA 
expects  a  minimum  of  Si  1 ,200,000  to  be 
available  for  distribution  to  eligible 
applicants.  The  Agency  will  use  a  two- 
tiered  system  to  allocate  these  funds. 
This  system  is  aimed  at  achieving  the 
broadest  possible  state  participation, 
while  at  the  same  time,  targeting  areas 
with  the  greatest  potential  lead  hazard 
and  risk.  It  accomplishes  this  by 
providing  for  a  tier-one  distribution  of 
"base  funding,"  followed  by  a  tier-two 
distribution  of  "formula  funding," 
where  additional  funds  are  distributed 
based  upon  the  relative  lead  burden 
estimated  to  exist  within  a  state. 

Each  state  (excluding  territories  and 
federally-recognized  Indian  governing 
bodies)  that  submits  a  quali^ing 
proposal  will  be  entitled  to  a  base 
funding  allotment  of  $100,000.  In 
addition,  base  funding  of  up  to  $50,000 
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will  be  reserved  for  each  of  the  five 
"territories"  (used  generically  in  this 
context)  that  have  been  administratively 
assigned  to  an  EPA  regional  office  and 
that  have  historically  participated  in 
EPA  toxics  cooperative  agreement 
programs.  These  "base"  territories 
include  the  U.S.  Virgin  Islands  (Region 
2).  the  Conunonwealth  of  Puerto  Rico 
(Region  2),  the  District  of  Columbia 
(Region  3).  Guam  (Region  9)  and 
American  Samoa  (Region  9).  The  two 
remaining  "non-base"  territories,  the 
Canal  Zone  and  the  Northern  Mariana 
Islands,  are  also  eligible  to  apply  for 
funding  up  to  $30,000  apiece,  but  are 
not  considered  in  determining  the  base 
funding  allotments.  Base  allotments  are 
primarily  intended  to  ensure  that  those 
states  and  base  territories  wishing  to 
pursue  authorization  under  TSCA 
section  404  will  be  guaranteed  a 
minimum  level  of  funding  for  this 
purpose.  The  maximum  amoimt  of  base 
funding  set-aside  in  FY94  will  be 
$5,250,000.  Any  unsubscribed  base 
funding  will  be  added  to  the  formula 
funds  pool. 

Once  base  funding  allotments  have 
been  reserved  for  all  eligible  applicants, 
remaining  funds  will  be  treated  as 
"formula  funds."  Before  applying  the 
lead  burden  formula,  however,  EPA  will 
subtract  from  the  formula  account  an 
amount  not  to  exceed  $50,000  for  each 
Indian  governing  body  and  non-base 
territory  not  otherwise  factored  into  the 
base  funding  apportionment.  EPA 
cannot  reliably  predict  the  level  of 
participation  from  Indian  governing 
bodies  and  non-base  territories; 
therefore,  where  these  eligible  parties  do 
apply  for  funds,  they  will  be  assigned  to 
an  appropriate  regional  office  for 
administrative  oversight,  and  that 
regional  office  will  become  responsible 
for  determining  the  appropriate  level  of 
funding.  These  parties,  however,  will 
not  receive  a  formula  ranking,  and  will 
not  be  eligible  to  compete  for  additional 
formula  allocations  based  upon  lead 
burden  calculations. 

As  a  third  step,  states  and  base 
territories  with  funding  requirements 
exceeding  their  base  allotments  will 
then  be  apportioned  additional  sums 
based  upon  their  relative  lead  burden. 
In  calculating  lead  burden  for  the 
formula  rankings,  EPA  used  readily 
available  data  derived  from  the  1990 
Census  of  Population  and  Housing, 
together  with  other  data  from  HUD.  The 
formula  uses  four  factors  to  ge:;.  rate  an 
estimate  of  the  potential  lead  problem, 
or  "lead  burden."  in  each  state.  Two  of 
these  factors,  the  number  of  housing 
units  with  lead-based  paint  and  the 
number  of  children  under  age  7,  express 
the  potential  magnitude  of  the  lead 


problem.  The  remaining  two  factors,  the 
fraction  of  young  children  in  poverty 
and  the  fraction  of  low-income  housing 
units  with  lead-based  paint,  express  the 
potential  severity  of  the  problem. 

In  determining  formula  rankings,  each 
state  and  base  territory  is  scored 
independently  for  each  factor,  and  the 
four  individual  factor  scores  for  the  state 
or  base  territory  are  then  summed  to 
obtain  an  overall  score  for  that  state  or 
base  territory  (a  combined  factor  score). 
The  combined  factor  scores  of  all  states 
and  base  territories  applying  for  formula 
funds  (or  amounts  in  e.xcess  of  their 
base  allotment)  are  then  simimed,  and 
the  percentage  of  the  total  sum 
represented  by  the  individual  state's  or 
base  territory's  score  is  then  identified. 
When  the  total  formula  funding 
available  is  then  multiplied  by  the 
percentage  score  of  an  individual  state 
or  territory,  the  state's  or  base  territory's 
ceiling  formula  allotment  can  be 
obtained.  For  example,  assume  that:  (1) 
All  50  states  but  none  of  the  base 
territories  apply  for  formula  allotments, 
(2)  state  X  has  a  percentage  score  of  2 
percent,  and  (3)  a  total  of  $4,000,000  in 
formula  funding  is  available.  In 
determining  how  much  money  to  allot 
to  state  X,  EPA  would  multiply 
$4,000,000  by  .02.  The  product, 
$80,000.  represents  the  maximum 
additional  funding  that  could  be 
awarded  to  state  X  to  supplement  its 
base  allocation.  State  X  would  then 
qualify  for  up  to  $180,000  in  total 
fimding  for  the  fiscal  year  ($100,000  in 
base  funding  -f  $80,000  in  formula 
funding). 

In  general,  the  maximum,  or  ceiling, 
formula  allotments  will  fluctuate 
inversely  with  the  niunber  of  applicants. 
The  greater  the  number  of  applicants. 
the  lower  the  ceiling  vdW  tend  to  be,  and 
vice  versa.  Formula  allotments  will  be 
determined  only  after  tlie  annual 
application  deadline  has  passed  and 
EPA  has  full  knowledge  of  the  total 
amount  of  funds  requested.  If  one  or 
more  states  or  base  territories  request 
formula  fund  amounts  below  their 
ceihng  allotments,  residual  formula 
funds  will  be  available.  Where  this 
situation  develops,  if  there  are  still  other 
states  or  base  territories  with  unfunded 
needs,  the  formula  will  be  run  again. 
This  procedure  can  be  repeated  until  all 
formula  funds  have  been  fully  allotted. 
The  FY94  combined  factor  scores  for 
each  state  and  base  territory,  derived 
from  the  census  data,  are  presented  in 
the  grant  guidance  along  with  a 
technical  appendix  (Appendix  A)  which 
explains  the  formula  methodology  in 
greater  detail. 


V.  Submission  Requirements 

To  be  considered  for  funding,  each 
application  must  include,  at  a 
minimum,  the  following  forms  and 
certifications  which  are  contained  in 
EPA's  "Apphcation  Kit  for  Assistance": 
(1)  Standard  Form  424  (Application  for 
Federal  Assistance),  (2)  EPA  Form 
5700-i8  (Procurement  Certification),  (3) 
Drug-Free  Workplace  Certification.  (4) 
Debarment  and  Suspension 
Certification.  (5)  Disclosure  of  Lobbjing 
Activities,  and  (6)  a  return  mailing 
address.  In  addition  to  these  standard 
forms,  each  apphcation  must  also 
include  a  work  program,  a  detailed  line- 
item  budget  with  sufficient  infoiTnation 
to  clearly  justify  costs,  a  list  of  work 
products  or  deliverables,  and  a  schedule 
for  their  completion.  Work  programs  are 
to  be  negotiated  between  applicants  and 
their  EPA  regional  offices  to  ensure  that 
both  EPA  and  state  priorities  can  be 
addressed.  In  addition,  every 
application  from  a  state,  territory  or 
Indian  governing  body  must  clearly 
demonstrate  how  the  proposed  activities 
will  lead  to  that  state's  pursuit  of 
authorization.  Finally,  any  applicant 
proposing  the  collection  of 
environmentally  related  measurements 
or  data  generation  must  adequately 
address  the  requirements  of  40  CFTl 
31.45  relating  to  quality  assurance/ 
quality  control.  These  requirements  are 
more  specifically  outlined  in  the 
"Guidance  Document  for  the 
Preparation  of  Quality  Assurance 
Project  Plans"  (May  1993)  published  by 
EPA's  Office  of  Pollution  Prevention 
and  Toxics.  This  document,  as  well  as 
the  application  kits  referred  to  above, 
may  be  obtained  from  EPA's  regional 
offices. 

VI.  Application  Procedures  and 
Schedule 

Applications  must  be  submitted  to  the 
appropriate  EPA  regional  office  in 
duplicate;  one  copy  to  the  regional  lead 
program  branch  and  the  other  to  the 
regional  grants  management  branch. 
Early  consultations  are  recommended 
between  prospective  applicants  and 
their  EPA  regional  offices.  Because 
TSCA  Title  IV  cooperative  agreements 
will  be  administered  at  the  regional 
level,  these  consultations  can  be  critical 
to  the  ultimate  success  of  a  state's 
project  or  program. 

For  more  information  about  this 
financial  assistance  program,  or  for 
technical  assistance  in  preparing  an 
application  for  funding,  interested 
parties  should  contact  the  Regional 
Primary  Lead  Contact  person  in  the 
appropriate  EPA  regional  office.  The 
mailing  addresses  and  contact  telephone 
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numbers  for  these  ofSces  are  hsted 

below. 

Region  I:  (Connecticut,  Massachusetts, 

Maine,  New  Hampshire.  Rhode  Island, 

Vermont),  JFK  Federal  Building,  One 

Congress  St.,  Boston.  MA  02203. 

Telephone:  (617)  565-3836  (Jim  Bryson) 

Region  II:  (New  York,  New  Jersey, 

Puerto  Rjco,  Virgin  Islands),  Building  5, 

SDFTSB,  2890  Woodbridge  Ave., 

Edison,  NJ  08837-3679.  Telephone: 

(908)  321-66^1  (Lou  Bevilacqua) 

Region  QI:  (Delaware,  Maryland, 

Pennsylvania.  Virginia.  West  Virginia, 

District  of  Columbia).  841  Chestnut 

Bldg..  Philadelphia,  PA  19107. 

Telephone  (215)  597-«322  (Fran 

Dougherty) 

Region  IV:  (Alabama,  Florida.  Georgia, 

Kentucky,  Mississippi,  North  Carolina, 

South  Carolina,  Tennessee),  345 

Courtland  St.,  NE,  Atlanta,  GA  30365. 

Telephone;  (404)  347-1033  (Connie 

Landers) 

Region  V:  (Illinois,  Indiana,  Michigan. 

Minnesota.  Ohio.  Wisconsin).  SP-14J, 

77  W.  Jackson  St..  Chicago,  IL  60604. 

Telephone:  (312)  886-7836  (David 

Turpin) 

Region  VI:  (,\rkansas,  Louisiana,  New 

Mexico,  Oklahoma,  Texas),  12th  Floor, 

Suite  2000,  1445  Ross  Ave.,  Dallas.  TX 

75202.  Telephone:  (214)  655-7577  (JefT 

Robinson) 

Region  VII:  (lovra.  Kansas,  Missouri, 

Nebraska),  TOPETSC  726  Minnesota 

Ave.,  Kansas  City.  KS  66101. 

Telephone:  (913)  551-7393  fDoug 

Eiders) 

Region  VIII:  (Colorado,  Montana,  North 

Dakota.  South  Dakota.  Utah.  Wyoming), 

999  18th  St.,  Suite  500,  Denver,  CO 

80202.  Telephone;  (303)  293-1442 

(David  Combs) 

Region  IX:  (Arizona.  Califcrr.ia.  Hawaii, 

Nevada,  American  Samoa,  Guam],  75 

Hawthorne  St  ,  San  Francisco,  CA 

94105.  Telephone:  (415)  744-1128  (Jo 

Ann  Semones) 

Region  X:  (Alaska,  Idaho,  Oregon, 

Waihington),  Taxics  Section,  1200  Sixth 

Ave.,  Seattle.  WA  98101.  Telephone: 

(206)  553-1985  (Barbara  Ross) 

The  deadline  for  EIPA's  receipt  of  final 
FY94  appUcations  is  May  1,  1994  Once 
the  application  deadUne  has  passed, 
EPA  will  process  the  formula  funding 
calculations  and  determine  the  initial 
formula  ceiling  allocations.  Final 
negotiations  for  the  award  of 
cooperative  agreements  can  then 
proceed,  but  all  FY'94  agreements  must 
be  executed  no  later  than  September  30, 
19Q4. 

List  of  Subjects 

En\ironmental  protection.  Grants, 
Lead,  Training  and  Accreditation. 


Dated  February  24.  1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(PR  Doc  94-4893  Filed  3-2-94;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Avaiiabiitty:  80  Acres  at 
Canyon  Lake,  Comal  County,  Texas 

AGENCY:  Federal  Deposit  Insurance 
CorpKjration. 

ACnOH:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  prof)erty  known  as  the  "Canyon 
Lake  Tract"  located  on  the  south  side  of 
Canyon  Lake  In  Comal  County,  Texas  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  June  1, 
1994. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
j)erson:  Gloria  Parker,  Federal  Deposit 
Insurance  Corporation,  4440  Piedras 
Drive  South,  San  Antonio,  Texas  78228. 
Telephone  (210)  731-2048,  Fax  (210) 
737-1101. 

SUPPLEMENTARY  INFCRMATJON:  The  80 
acre  undeveloped  tract  is  located  on  the 
south  side  of  Canyon  Lake  between  San 
Antonio  and  Austin,  Texas.  It  is 
approximately  16  feet  northwest  of  the 
Canyon  Springs  Resort  development 
and  northwest  of  Lakeside  Ehive.  The 
tract  is  across  from  Cranes  Mill  Park  and 
Cranes  Mill  Marina.  At  the  present  time, 
the  tract  does  not  have  legal  access.  A 
flowage  easement  along  the  lake 
frontage  encumbers  approximately  22 
acres  and  the  placement  of  permanent 
structures  in  this  area  is  restricted. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  June  1, 1994  by  Gloria 
Parker  at  the  address  above. 

Those  entities  ehgible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  federal 
government, 

2.  Agencies  or  entities  of  state  or  local 
government,  and 

3.  "Qualified  organizations"  pursuant 
to  section  1 70(h)  of  the  Internal  Revenue 
Cx>de  of  1986  (26  U.S.C.  170(h)(s)). 


Form  of  Notice 

Notice  of  serious  interest  should  be  in 
the  following  form: 
Notice  of  Serious  Interest  re:  Canyon 
Lake  Tract,  Comal  County,  Texas 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibiUty  to  submit 
notice  under  criteria  set  forth  in  Public 
Law  101-591.  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  primarily  for 
wildhfe  refuge,  sanctuary.  of)en  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes 

Dated  February  25, 1994. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Acting  ExecuUve  Secretary 
(FR  Doc.  94-4888  Filed  3-2-94;  8:45  ami 

BILLING  COOC  «714-0V4i 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  Office 
ACTION:  Nohce  of  meeting 

SUWmiARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  as  amended,  notice  is 
hereby  given  that  the  regular  monthly 
meeting  of  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  Thursday,  March  17,  1994  from  9 
a  ra.  to  4:30  p.m.  in  room  7313  of  the 
General  Accounting  Office,  441  G  St  , 
NW..  Washington.  DC 

The  agenda  for  the  meeting  Includes 
discussions  on  (1)  a  draft  paper  on 
Accounting  Concepts,  (2)  Cost 
Accounting  issues  and  proposed 
concepts,  and  (3)  Physical  Property. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
^ould  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  !NFORllflATXJN  CONTACT: 
Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St.,  NE.,  room  1001. 
Washington,  DC  20002.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Comniitfee 
At:t  Pub.  L  92-463,  Section  10(a)(2),  88  Slat 
77a  774  (1972)  (current  version  at  5  U  S.C 
app  section  10(a)(2)  (1988);  41  CFR  101- 
6.1015(1990). 
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Dated:  February  28,  1994. 
Ronald  S.  Young, 
Executive  Director. 
IFR  Doc.  94-^907  Filed  3-2-94;  8:45  am) 

BIUUNG  CODE  1610-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Sales  Branch;  Stocking  Change  of  a 
Standard  Form 

agency:  General  Services 
.administration. 
action:  Notice. 

SUMMARY:  The  General  Services 
AdiTiiaistration  is  changing  the  stocking 
requirement  of  SF  114D,  Sale  of 
Government  Property — Amendment  of 
Invitation  for  Bids/Modifications  of 
Contract.  This  form  is  now  authorized 
for  local  reproduction.  You  can  request 
camera  copy  of  SF  114D  from  General 
Services  Administration  (CARM),  Attn.: 
Barbara  Williams.  (202)  501-0581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  CoUins,  Sales  Branch.  (703) 
308-0727. 

DATES:  Effective  upon  publication  in  the 
Federal  Register. 

Dated:  February  22. 1994. 
Lester  D.  Gray,  Jr., 

Director,  Property  Management  Division. 
IFR  Doc.  94-4883  Filed  3-2-94.  8:45  am] 

BiLUNG  CO0€  K20-2*-m 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H.  Chapter  HA  (Office  of  the 
Assistant  Secretary  for  Health)  and 
Chapter  HB  (Health  Resources  and 
Services  .Administration)  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (42  FT?  61318,  December  2, 
1977,  as  amended  most  recently  at  58 
PR  7140-1,  February  4.  1993).  and  (47 
FR  3840^24.  August  31,  1982.  as 
amended  most  recently  at  58  FR  38871 . 
November  4, 1993)  respectively,  are 
amended  to  reflect  the  transfer  of  the 
Beneficiary  Medical  F^rogram  from  the 
Bureau  of  F*rimary  Health  Care.  Health 
Resources  and  Services  .^dministration, 
to  the  Office  of  the  Surgeon  General, 
Office  of  the  Assistant  Secretary  for 
Health. 


1 .  Office  of  the  Assistant  Secretary  for 
Health 

Under  Section  FL\-20,  Functions, 
Office  of  the  Assistant  Secretary  for 
Health  (HA),  amend  the  fimctional 
statements  as  follows; 

(a)  Under  the  Office  of  the  Surgeon 
General  (HAN)  delete  the  word  "and" 
before  function  number  (8)  and  change 
the  period  at  the  end  of  function 
number  (8)  to  a  semicolon  and  insert  the 
following: 

"and,  (9)  administers  the  Beneficiary 
Medical  Program." 

(b)  Under  the  Division  of 
Commissioned  Personnel  (HAN2)  delete 
the  word  "and  '  before  function  number 
(5)  and  change  the  period  at  the  end  of 
function  number  (5)  to  a  semicolon  and 
insert  the  following: 

"and,  (6)  administers  the  Beneficiary 
Medical  Program." 

2.  Health  Resources  and  Services 
Administration 

Under  Health  Resources  and  Services 
Administration  (HB)  make  the  following 
changes: 

(a)  Under  HB-000.  Mission,  delete 
function  numt)er  3  and  renumber  (4).  (5) 
and  (6)  as  (3).  (4)  and  (5)  respectively; 

(b)  Under  HB-10,  Functions,  make  the 
following  changes: 

(1)  Under  the  Bureau  of  Primary 
Health  Care  (HBC)  functional  statement 
delete  function  number  (5)  and  change 
function  number  (6)  to  read  (5). 

(2)  Lender  the  Bureau  of  Primary 
Health  Care  (HBC)  delete  the  functional 
statement  for  the  Division  of  Beneficiary 
Medical  Programs  (HBEC)  in  its  entirety. 

Sections  HA-30  and  HB-30.  Delegations 
of  Authority 

All  delegations  and  redelegations  of 
authorities  to  officers  and  employees  of 
the  Bureau  of  Primary  Health  Care, 
Health  Resources  and  5>ervices 
Administration,  and  the  Office  of  the 
Surgeon  General,  Office  of  the  Assistant 
Secretary  for  Health,  which  were  in 
effect  immediately  prior  to  the  effective 
date  of  this  reorganization  will  continue 
in  effect  in  them  or  their  successors, 
pending  further  redelegations,  provided 
they  are  consistent  with  this 
reorganization. 

This  transfer  is  effective  upon  date  of 
signature. 

Dated:  February  23.  1994 
Donna  E.  Shalala, 
Secretary. 
(FR  Doc.  94-^811  Filed  3-2-94.  8:45  am] 

BILUNG  CODE  44«0-t6-M 


Food  and  Drug  Administration 
[Docket  No.  93E-0327] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Imagent".  Gl 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
hnagent®  Gl  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  Tlie  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
vdth  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example. 
half  the  testing  phase  must  be 
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subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Imagent®  GI. 
Imagent  ?;  GI  (perflubron)  is  indicated 
for  oral  use  with  magnetic  resonance 
imaging  to  enhance  delineation  of  the 
bowel  in  order  to  distinguish  it  from 
adjacent  organs  and  areas  of  suspected 
pathology.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  terra  restoration 
application  for  Imagent®  GI  (U.S.  Patent 
No.  3,975,512)  from  the  Board  of 
Trustees  of  the  University  of  Illinois, 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  September  23,  1993,  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Imagent®  GI  represented  the 
first  commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Imagent®  GI  is  7,493  days.  Of  this  time. 
6.469  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,024  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
February  8.  1973.  The  applicant  claims 
February  9.  1973,  as  the  date  the 
investigational  new  drug  application 
(L\D)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  February  8,  1973,  which  was 
30  days  after  FDA's  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  October  25,  1990.  The 
applicant  claims  June  18,  1990.  as  the 
date  the  new  drug  application  (NDA)  for 
Imagent.®  GI  (NDA  20-091)  was  initially 
submitted.  FDA  refused  to  file  this 
application  and  notified  the  applicant  of 
this  fact  by  a  letter  dated  August  16. 
1990.  The  completed  NT)A  20-091  was 
resubmitted  on  October  25, 1990.  the 
initially  submitted  date. 

3.  The  date  the  application  was 
approved:  August  13.  1993.  FDA  has 
verified  the  apphcant's  claim  that  NDA 


20-091  was  approved  on  August  13, 
1993. 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubhshed  is  incorrect  may, 
on  or  before  May  2. 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  August  30, 1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  January-  28.  1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
IFR  Doc.  94-4802  Filed  3-2-94.  8:45  ami 

BILLING  CODE  4160-01-F 

[Docket  No.  93E-03S7] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Pirsuerv  Aqueous  Gel 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
PirsueTM  Aqueous  Gel  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  appHcation  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  animal  drug  product. 


ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-143-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  products 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on 
Lhe  earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  became 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
apphcation  to  market  the  animal  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FD.A's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  155(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  PirsueTM 
Aqueous  Gel  (pirlimycin 
hydrochloride).  PirsueTM  Aqueous  Gel 
is  indicated  for  lactating  dair>'  cattle  for 
treatment  of  clinical  and  subclinical 
mastitis.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
apphcation  for  Pirsue"™  Aqueous  Gel 
(U.S.  Patent  No.  4,278.789)  from  The 
Upjohn  Co.  and  requested  FDA's 
assistance  in  determining  the  patent's 
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eligibility  for  patent  term  restoration.  In 
a  letter  dated  November  14,  1993.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  animal  drug  product  had 
undergone  a  regulator>-  review  period 
and  that  the  approval  of  Pirsue^M 
Aqueous  Gel  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
PirsueTM  Aqueous  Gel  is  3.860  days.  Of 
this  time,  3.778  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  82  days  occurred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  512(j)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
February  17,  1983.  The  applicant  claims 
March  8,  1983.  as  the  date  the 
investigational  new  animal  drug 
application  (INAD)  became  effective. 
However.  FDA  records  indicate  that  the 
date  of  FDA's  official  acknowledgment 
letter  assignmg  a  number  to  the  INAD 
was  Februar>'  17, 1983,  which  is 
considered  to  be  the  effective  date  for 
the  INAD. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
animal  drug  product  under  section 
512(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  June  21,  1993.  The 
apphcant  claims  June  17, 1993,  as  the 
date  the  new  animal  drug  application 
(NADA)  was  initially  submitted. 
However,  a  review  of  FDA  records 
reveals  that  the  date  of  FDA's  official 
acknowledgment  letter  assigning  a 
number  to  the  NADA  was  June  21, 1993, 
which  is  considered  to  be  the  initial 
submission  date  for  the  NADA  141-036. 

3.  The  datp  the  application  was 
approved:  September  10,  1993.  FDA  has 
verified  the  applicant's  claim  that 
NADA  141-036  was  approved  on 
September  10, 1993. 

This  determination  of  the  regulator)- 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Paient  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  e.xtension, 
this  applicant  seeks  1,095  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  May  2, 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 


interested  person  may  petition  FDA.  on 
or  before  August  30,  1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulaton,  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  January  24, 1994. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
IFR  Doc.  94--1801  Filed  3-2-94.  8:45  am) 
BILLING  CODE  4ie0-01-f 


(Docket  No.  94N-0021] 

Schering-Piough  Corp.;  Withdrawal  of 
Approval  of  NADA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Schering- 
Plough  Corp.  The  NADA  provides  for 
the  use  of  Variton  (diphemanil 
methylsulfate)  Cream  2  percent.  The 
firm  requested  the  withdrawal  of 
approval. 

EFFECTIVE  DATE:  March  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinan,- 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville.  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health,  Schering-Plough 
Corp.,  P.O.  Box  529,  Kenilworth,  NJ 
07033,  is  the  sponsor  of  NADA  9-997 
for  Variton  (diphemanil  methylsulfate) 
Cream  2  percent  for  topical  use  on  dogs 
and  cats.  By  a  letter  dated  November  15, 
1993,  Schering-Plough  Corp.  requested 
withdrawal  of  approval  of  the  NADA 
because  it  no  longer  manufactures  or 
distributes  the  product. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with 


§  514.115  Withdrawal  of  approval  of 
applications  (21  CFR  514  115),  notice  is 
given  that  approval  of  N.ADA  9-997  and 
all  supplements  and  amendments 
thereto  is  hereby  withdrawTi.  effective 
March  14. 1994. 

Dated;  February  23,  1994. 
Richard  H.  Teske, 

Acting  Director,  Center  for  Veterinary 
Medicine 
|FR  Doc.  94-4799  Filed  3-2-94;  8;45  am) 

BILLING  CODE  4ie(M)1-f 


National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
National  Diabetes  Advisory  Board; 
Meeting 

Pursuant  to  Pubfic  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Diabetes  Advisor,'  Board 
on  March  28-30.  1994,  8:30  a.m.  to 
approximately  5  p.m  ,  at  the  Bethesda 
Marriott,  5151  Pooks  Hill  Road, 
Bethesda,  Maryland.  Notice  of  the 
meeting  roonr  will  be  posted  in  the  hotel 
lobby,  The  entire  meeting  will  be  open 
to  the  pubhc,  with  attendance  limited  to 
space  available. 

Agenda 

March  28:  Biomedical  Research. 
March  29:  Follow-up  discussions  on 

Translation  Issues  Health  Care 

Reform. 
March  30:  Diabetes  Translation  Issues, 

including  recommendations  for  a 

National  Diabetes  Education  program. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 
Advisory  Board,  1801  Rockville  Pike, 
suite  500.  Rockville.  Maryland  20852. 
(301)  496-6045,  two  weeks  prior  to  the 
meeting  date.  In  addition,  his  office  will 
provide  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  meetings. 

(Catalog  of  Federal  Domesiic  .Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition:  and  Kidnty  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.) 

Dated;  Febnjar>-  24.  19S4. 
Susan  K.  Feldman, 
Committee  Management  Officer,  S'lH 
IFR  Doc.  94-4806  Filed  3-2-94:  B;45  am] 

BILLING  CODE  4140-01-M 


10138 


Federal  Register  /  Vol.  59,  No.  42  /  Thursday,  March  3,  1994  /  Notices 


National  Institute  of  Environmental 
Health  Sciences;  Meeting  of 
Environmental  Health  Sciences  Review 
Committee 

Pursuant  to  Public  Law  94—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Environmental  Health  Sciences 
Review  Committee  on  March  28,  1994  at 
the  National  Institute  of  Environmental 
Health  Sciences.  Building  101 
Conference  Room.  South  Campus, 
Research  Tnangle  Park.  North  Carolina. 
The  meeting  will  be  open  to  the  public 
on  March  28  from  9  am.  until 
approximately  10  a.m.  for  general 
discussion.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.C.  and  sec.  10(d)  of  PubHc 
Law  9^;— 163,  the  meeting  will  be  closed 
to  the  public  March  28,  from 
approximately  10  a.m.  until 
adjournment,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Drs.  John  Braun,  Allen  Dearry,  or 
Carol  Shreffler,  Scientific  Review 
Adininistrations,  Environmental  Health 
Sciences  Review  Committee,  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health, 
P.O.  Box  12233,  Research  Triangle  Park. 
North  Carolina  27709,  (telephone  919- 
541-7826),  will  provide  summaries  of 
meeting  and  rosters  of  committee 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  any  of  the  above  named 
Scientific  Review  Administrators  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  113,  Biological  Response  to 
Environmental  Health  Hazards;  93-114. 
Applied  Toxicoiogical  Research  and  Testing; 
93-115.  Biometry  and  Risk  Estimation;  93- 
894.  Resource  and  Manpower  Development, 
National  Institutes  of  Health.) 

Dated   February  24,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
iFR  Doc  94-1808  Filed  3-2-94;  8:45  am) 

BILLINO  CODE  414O-01-M 


National  Library  of  Medicine;  Meeting 
of  the  Planning  SutKommlttee  of  the 
Board  of  Regents  of  the  National 
Library  of  Medicine 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Planrdng  Subcommittee  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  March  15-16,  1994,  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  approximately  5 
p.m.  on  March  15,  and  from  9  a.m.  to 
adjournment  on  March  16.  This  will  be 
the  third  and  final  meeting  to  determine 
the  possibility  of  programs  and 
activities  of  the  National  Library'  of 
Medicine,  of  individuals,  of  professional 
associations,  and  of  other  institutions 
that  might  be  undertaken  over  the  next 
10  years  to  assure  that  our  society 
benefits  from  the  skills  of  medical 
librarians.  Attendance  by  the  public  vsdll 
be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Susan  Buyer. 

Ms.  Susan  P.  Buyer,  Deputy  Assistant 
Director  for  Planning  and  Evaluation  of 
the  National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland, 
telephone  301-496-8834,  will  provide  a 
summary  of  the  meeting,  a  roster  of 
subcommittee  members,  and  substantive 
program  information  upon  request. 

Dated:  February  24, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-^807  Filed  3-2-94;  8:45  am) 

BILUNO  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  April,  22,  1994.  The  meeting 
will  take  place  from  10  a.m.  to  12  noon 
in  Conference  Room  6,  Building  31C, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  and  will  be  conducted  as  a 
telephone  conference  with  the  use  of  a 
speaker  phone. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  to  discuss  the 
Board's  activities  and  to  present  special 


reports.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

Summaries  of  the  Board's  meeting 
and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies, 
Executive  Director,  National  Deafness 
and  Other  Cc;mmunication  Disorders 
Advisory  Board,  Building  31,  room 
3C08,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  301-102- 
1129,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Pnjgram  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders.) 

Dated:  February  24,  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  94-4791  Filed  3-2-94;  8:45  am) 
BtVUNQ  CODE  4t44>-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Deafness  and  Other  Communication 
Disorders  Programs  Advisory 
Committee,  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  March  25,  1994,  Conference 
Room  100,  Building  31C.  National 
Institutes  of  Health,  Bethesda, 
Maryland,  which  was  published  in  the 
Federal  Register  January  27,  1994  (59 
CFR  3866). 

The  meeting  was  canceHed  due  to  a 
lack  of  travel  Kinds,  and  will  be 
rescheduled  at  a  later  date  as  a 
telephone  conference  call. 

Dated:  February  25, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH 
[FR  Doc.  94-4803  Filed  3-2-94;  8:45  am) 

BILUNG  CODE  414O-01-M 


National  Institute  on  Drug  Abuse; 
Cancellation  of  Meeting 

Notice  is  given  of  the  cancellation  of 
a  meeting  of  the  National  Institute  on 
Drug  Abuse  which  was  published  in  the 
Federal  Register  on  February  22,  1994 
(,="9  FR  8481);  the  Extramurai  Science 
Advisory  Board,  NIDA,  March  1-2, 
1994,  Bethesda  Marriott  Hotel,  5151 
Pooks  Hill  Road.  Bethesda,  Maryland. 

The  meeting  was  cancelled  due  to  a 
scheduling  conflict.  The  meeting  will  be 
rescheduled. 
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Dated:  February  25.  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  94-4804  Filed  3-2-94;  8:45  am) 

BILLING  COD€  41«M>1-M 

Division  of  Research  Grants;  Meetings 

Pursuant  to  PubHc  Law  92-^63. 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Apphcations  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  p)ersonal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  telephone  301-594-7265,  will 
funiish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  To  Review  Small  Business 
Innovation  Research  Program 
Applications 

Scientific  Re\new  Administrator:  Dr. 
Anita  Sostek  (301)  594-7358. 

Date  of  Meeting:  March  17-18.  1994. 

Place  of  Meeting:  Omni-Shorehara 
Hotel,  Washington,  DC. 

Time  of  Meeting:  9  am. 

Meetings  To  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 
Anita  Sostek  (301)  591-7358. 

Date  of  Meeting:  March  21,  1994. 

Place  of  Meeting:  Westwood  Bldg, 
Rm319C,  NIH.  Bethesda.  MD. 

Time  of  Meeting:  1  pm. 

Scientific  Review  Administrator:  Dr. 
Teresa  Levitin  (301)  594-7141. 

Date  of  Meeting:  April  8.  1994. 

Place  of  Meeting:  Univ.  of  Texas, 
Houston.  TX. 

Time  of  Meeting:  8:30  am. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93,306,  93.333,  93.337,  93.393- 
93  396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 


Dated:  February-  24.  1994. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 
[FR  Doc  94^809  Filed  3-2-94;  8:45  ami 

BILUNG  COOe  414O-01-M 


Division  of  Research  Grants;  Meeting 
of  the  Division  of  Research  Grants 
Advisory  Committee 

Pursuant  to  Public  Law  92^63. 
notice  is  hereby  given  of  the  meeting  of 
the  Division  of  Research  Grants 
Advisory  Committee.  April  4-5.  1994, 
Building  3lC.  Conference  Room  10, 
National  Lnstitutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Marvland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  on  April  4  to 
adjournment  on  April  5.  The  topics  for 
the  meeting  will  include,  among  others, 
the  electronic  grant  application 
development  (EGAD),  the  DRG  triage 
experiment,  information  on 
restructuring  DRG  study  sections,  and 
the  clinical  research  study  group. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Tne  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  room  433. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  telephone  (301)  594- 
7265,  will  furnish  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members. 

Dr.  Samuel  Joseloff,  Executive 
Secretary  of  the  Committee,  Westwood 
Building,  room  449.  National  Institutes 
of  Health,  Bethesda.  Maryland  20892. 
phone  (301)  594-7248,  wall  provide 
substantive  program  information  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  at  least 
two  weeks  in  advance  of  the  meeting. 

Dated:  Februar}'  24,  1994. 
Susan  K.  Feldman. 
Committee  Management  Officer.  XIH. 
[FR  Doc  94-4805  Filed  3-2-94;  8:45  am) 

BILUNG  COOE  414&-01-M 


Public  Health  Service 

Public  Law  94-437,  Indian  Health  Care 
Improvement  Act;  Delegation  of 
Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redelegate.  all 
the  authorities  of  the  Indian  Health  Care 
Improvement  Act,  Public  Law  (Pub.  L. 


94-437).  as  amended,  with  the 
exception  of  the  authority  to  promulgate 
regulations,  to  submit  reports  to  the 
Congress,  to  estabUsh  advisory 
committees  or  national  commissions, 
and  to  appoint  members  to  such 
committees  or  commissions. 

This  delegation  supersedes  the 
delegation  of  June  20. 1977.  from  the 
Secretary  to  the  Assistant  Secretary  for 
Health  for  the  Indian  Health  Care 
Improvement  Act.  Public  Law  94—437. 

In  addition.  1  ratif)'  and  affirm  all 
previous  actions  taken  by  Public  Health 
Service  officials  that,  in  effect,  involved 
the  exercise  of  the  authorities  contained 
in  Public  Law  94-437.  and  all 
subsequent  legislative  amendments  to 
this  Act,  prior  to  the  effective  date  of 
this  delegation. 

Previous  redelegations  of  authority 
made  to  officials  within  the  Public 
Health  Service  under  Public  Law  94- 
437  may  continue  in  effect  for  no  more 
than  90  days  from  the  effective  date  of 
this  delegation,  provided  they  are 
consistent  with  this  delegation. 

Dated:  February  22.  1994. 
Donna  E.  Shalala. 
Secretary 
|FR  Doc.  94-4810  Filed  3-2-94;  8:45  am) 

BILUNG  COOE  416&-ie-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Community  Planning  and 
Development 

[Docket  No.  N-94-C724] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Community  Planning 

and  Development,  HUD. 

ACTION:  Notice;  Request  for  public 

comments. 

SUMMARY:  The  proposed  information 
collection  requirement  for  a  survey  on 
the  use  of  Comraimity  Development 
Block  Grant  (CDBG)  funds  in  promoting 
the  development  of  microenterprises, 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  the  Paperwork 
Reduction  Act.  This  survey  is  to  be  used 
to  prepare  a  report  directed  by  Congress 
for  HUD  to  complete  in  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  section  807(C)(4)). 

The  Department  is  soliciting  public 
comments  on  the  subject  proposal  for  a 
period  of  seven  (7)  days.  An  expedited 
comment  period  is  necessary  to  permit 
the  collection  of  information  needed  for 
the  report  to  Congress  which  is  due  by 
theendof  Apni.  1994. 
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DATES:  Connnent  due  date:  March  10, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  commpnts  regarding 
this  proposal  by  March  10,  1994. 
Comments  should  refer  to  this  proposal 
by  name  and  should  be  sent  to:  Joseph 
f'  Lackey.  Jr.,  0MB  Desk  OfTicer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Ctevelopment,  451  7;h  Street, 
SouLhwest.  Washington.  DC  20410. 
Telephone:  (202)  708-0050  (this  is  not 
a  toil-free  number).  Copies  of  the 
proposed  forms  and  other  available 
documentation  submitted  to  OMB  may 
be  obtained  from  .Mrs.  Weaver. 

SUPPtEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  350).  It  is  also 
requested  that  OMB  complete  its  review 
within  30  days. 

The  notice  hsts  the  following 
information:  (1)  The  Title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
numbers,  if  applicable;  (5)  what 
members  of  the  public  will  be  affected 
by  the  proposal;  (6)  how  frequently 
information  submissions  will  be 
required.  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  tho 
information  collection,  including 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  name  and  telephone  number  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Oiacer 
for  the  Department. 

Authority:  Section  3507  cf  ihe  Paperwork 
Reduction  Act,  44  U.S.C  3507,  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Df-velopmert  Act.  42  U  S.C  35359d. 

Dated:  Ffhruary  17.  1394. 
Kenneth  C  Williams, 

Deputy  Assistant  Secretary  for  Grant 

Prcgramn. 

Submission  of  Proposed  Infonnation 
Collection  to  OMB 

Proposd  Request  for  expedited 
approval  of  a  survey  needed  to  complete 
a  report  to  Congress  on  the  use  of 
Community  Development  Block  Grant 


(CDBG)  Funds  in  promoting  the 
development  of  microenterprises. 

Office:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  In 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L  102- 
550).  Congress  directed  that  HUD  report 
on  the  effectiveness  of  CDBG  funds  in 
promoting  the  development  of 
microenterprises  [Section  807(C)(4)J. 
This  report  Is  due  to  Congress  the  end 
of  April,  1994  (within  eighteen  months 
after  date  of  enactment  of  the  Act).  The 
report  is  to  contain  not  only  an  analysis 
of  the  effectiveness  of  the  use  of  CDBG 
funds  in  promoting  the  development  of 
microenterprises,  but  a  rertew  of  any 
statutory  or  regulatory  provisions  that 
impede  such  development. 

A  review  of  information  available 
vrith  the  Department  of  Housing  and 
Urban  Development  indicates  that 
insufficient  information  is  available  to 
effectively  respond  to  Congress'  request. 
Two  survey  instnmients  have  been 
prepared  to  be  administered  via 
telephone  to  the  entire  universe  of 
CDBG  grantees  (both  entitlements  and 
states)  £md  to  a  purposive  sample  of 
mlcToenterprise  intermediary 
organizations.  This  survey  approach  is 
expected  to  provide  useful  and  usable 
data  regarding  both  entities  that  fund 
microenterprises  and  those  that  do  not 
as  well  as  provide  greater  insights  into 
an  existing  statutory  and/or  regulatory 
impediments. 

Respondents:  Units  of  general  local 
governments  and  states  receiving  CDBG 
funds  in  Fiscal  Year  1993  and  a  selected 
sample  of  20  microenterprisa 
intermediary  organizations  (taken  from 
the  1992  Membership  Directory  for  the 
Association  for  Enterprise  Opportunity). 

Frequency  of  Response:  Tnis  is  a  one- 
time information  collection  effort. 

Reporting  Burden: 


Slavey 

Esti- 
nraled 
No.  of 

re- 
spond- 
ents 

Esti- 
mated 
tirne 

Total 
btjnJen 
hours 

Grantees  

Microerterpfise 
Intermediary 
Organizations 
Total  re- 
spondent 
burden  ... 

897 

20 
917 

'/ihour 
^/^houf 
'/(jhour 

448.5 

10.0 

458-5 

Status:  This  is  a  one-time  collection 
effort  for  a  report  to  Congress. 

Contact:  Barbara  Neal.  HUD  {202} 
708-1577. 

Dated:  February  17. 1994. 


Supporting  Statement  for  Collection  of 
Information  Community  Development 
Block  Grant  (CDBG)  Microenterprise 
Report 

Part  A.  Justification 

1 .  Circumstances  That  Make  the 
Collection  of  Information  Necessary 

Section  607(c)(4)  of  the  Housing  and 
Community  Development  ,^ct  of  1992 
requires  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  submit  to 
Congress  a  report  on  the  effectiveness  of 
the  use  of  CDBG  funds  in  promoting 
development  of  microenterprises, 
including  a  review  of  any  statutorj'  or 
regulatory  provision  that  impedes  Lheir 
development.  A  microenterprise  is 
defined  by  the  1992  Act  to  be  a 
commercial  enterprise  that  has  five  or 
fewer  employees,  one  or  more  of  whom 
owns  the  enterprise.  HUD  does  not 
require  grantees  to  report  on  the  size  of 
the  businesses  receiving  CDBG 
assistance  and  thus  has  only  very 
limited  Information  ciurently  available 
on  this  issue. 

2.  Purpose  and  Use  of  the  Information 

This  survey  is  being  undertaken  in  an 
effort  to  provide  HUD  with  current, 
relevant  information  regarding  the 
actual  experiences  of  community  and 
economic  development  practitioners  in 
this  area  for  the  Department's 
consideration  in  the  preparation  of  the 
required  report  to  Congress.  Such 
infonnation  will  contribute  to  a  more 
accurate  appraisal  of  microenterprise 
activities.  If  the  survey  Is  not  conducted. 
the  report  to  Congress  will  clearly  fail  to 
fully  address  all  relevant  statutory  or 
regulatory  provisions  that  serve  to 
impede  the  effective  use  of  CDBG  funds 
for  microenterprise  activities. 

3.  Use  of  Information  Technology  to 
Reduce  Burden 

HUD  computerized  files  of  Grantee 
Performance  Report  (GPR)  data  had 
been  used  to  determine  a  potential 
sa.'npliiig  frame  of  grantees  for  the 
survey.  However,  the  information 
provided  only  limited  facts  that 
indicated  a  sampling  L-ame  of  grantees 
would  not  provide  adequate  infonnation 
for  the  report  to  Congress.  In  order  to 
respond  most  effectively  to  the  intent  of 
the  report,  HUD  needs  information  on 
grantees  that  fund  microenterprises, 
those  which  do  not  and  what,  if  anv, 
impediments  exist.  The  GPR  data  is  net 
a  reliable  basis  for  providing  this  data. 

4.  Efforts  to  Identify  Duphcation 

Efforts  have  been  made  to  identify 
possible  duplication  aild  avoid  it  by 
revievring  GPR  data  files  and 
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information  available  in  reports  by 
interest  groups. 

5  Availability  of  Similar  Information 

There  is  no  systematic  and  uniform 
source  of  information  about  the 
effectiveness  of  CDBG  assistance  in 
promoting  the  development  of 
microenterprises,  nor  about  any  existing 
statutory  or  regulator^'  impediments. 
Information  on  type  of  grantee  (state, 
urban  county,  unit  of  general  local 
government)  and  size  of  1993 
entitlement  grant  can  be  obtained 
through  HLID's  existing  data  base.  Other 
than  that,  however,  and  as  stated  above, 
GPR  data  files  provide  limited 
information.  They  are  most  useful  in 
identifying  grantees  that  are  making 
small  dollar-value  CDBG  loans  or  grants 
to  for-profit  businesses.  Such 
information  suggests  that  these  activities 
are  to  assist  microenterprises.  The  GPR 
files  do  not,  however,  provide  much 
qualitative  information  regarding  the 
nature  of  the  activities  or  any  statutory 
or  regulatory  impediments  that  the 
respective  grantees  had  to  overcome  in 
designing  such  activities.  Reports 
prepared  by  microenterprise  interest 
groups  provide  some  information  of  this 
type,  but  It  is  Umited.  Perceived 
statutory  or  regulator^'  impediments 
identified  by  some  of  these  entities  need 
to  be  corroborated  by  obtaining 
information  from  actual  practitioners. 


6  Effort  To  Minimize  the  Burden  for 
Small  Entities 

m 

Most  of  the  information  collection 
does  not  involve  small  entities.  Some  of 
the  nonprofit  intermediary' 
organizations  responding  to  the  suney, 
however,  may  have  small  staffs.  Efforts 
have  been  made  to  minimize  the  burden 
for  such  entities  in  the  following  ways: 

a.  By  making  this  a  one-time 
information-collection  effort; 

b.  By  collecting  the  data  through 
telephone  interviews,  rather  than  self- 
administered  questionnaires.  The 
survey  is  expected  to  take  less  than  30 
minutes; 

c.  By  designing  the  survey  in  a 
manner  that  will  not  require  retrieving 
detailed  activity  information  from  case 
files  or  performing  extensive 
calculations  or  analysis  of  data. 

The  overall  purpose  of  the  sur\'ey  is 
to  provide  HUD  with  the  most  current, 
relevant  information  so  that  its  required 
report  to  Congress  may  best  address  any 
impediments  to  using  CDBG  funds  for 
the  development  of  microenterprises. 
The  input  of  small  entities  should  serve 
to  provide  invaluable  input  as  to  any 
existing  statutory  and/or  regulatory 
barriers  that  would  serve  to  benefit  all 
microenterprises. 

7.  Consequence  of  Less  Frequent 
Information  Collection 

This  is  a  one-time  collection  of 
information.  Therefor*,  less  frequent 
collection  of  data  is  not  an  issue. 


8.  hiconsistency  With  5  CFR  1320  6 

The  proposed  data  collection  plan  is 
consistent  with  the  guidelines  set  forth 
in  5  CFR  1320.6  (Controlhng  Paperwork 
Burdens  on  the  Public — General 
Information  Collection  Guidelines). 
There  are  no  circumstances  that  require 
deviation  from  these  guidelines. 

9.  Consultation  Outside  of  the  Agency 

HUD  has  discussed  the  type  of 
information  to  be  obtained  through  the 
survey  wdth  the  National  Community 
Development  Association  at  the  NCDA 
Legislative  Conference  on  January  18, 
1993.  NCDA  represents  CDBG 
entitlement  grant^s. 

10.  Assurances  of  Confidentiahty 

The  data  requested  is  not  considered 
to  be  of  a  confidential  nature.  No  data 
on  individual  CDBG  grantees  or 
intermediary  organizations  will  be  made 
available  outside  the  agency  without  the 
prior  written  consent  of  the  appropriate 
party.  The  report  to  Congress  will 
analyze  and  aggregate  the  data  received 
and  will  not  include  identifiers  linking 
back  to  individuals. 

11.  Questions  of  Sensitive  Nature 

There  are  no  questions  of  a  sensitive 
nature  in  this  survey. 

12.  Estimated  Cost  to  the  Federal 
Government  and  to  Respondents 


G'antees  (States  and  Local  Governments)  . 
Micfoenterp'ise  I'lJermediary  Organizations 
Feoeral  Govemmem: 

Operational  expenses  (staff)  

Pnntng  

Postage  

Survey  complet)on  and  analysis  


NunntJer  of  re- 
spondents 

Estimated 
hours 

Average 
hourly  rates 

Total  costs 

897 
20 

'/i?houf 
'Ahouf 

20 

SI  5.00 
10.00 

15.00 

56,727.50 
100.00 

300.00 

100.00 

265.00 

575 

15.00 

665.00 
8,625.00 

9,290.00 

13.  Respondent  Burden 

There  will  be  two  categories  of 
respondents:  CDBG  grantees  (states  and 
entitlement)  and  microenterprise 
intennediar>'  organizations.  Two 
separate  survey  forms,  one  tailored  for 
each  group,  have  been  designed. 
Telephone  sur\'eys  will  be  administered 
to  all  897  CDBG  entitlement  and  state 
grantees  and  a  selected  sample  of  20 


respondents  in  the  microenterprise 
intermediar>'  organization  category. 
Most  of  the  survey  questions  are 
straight -forward  and  will  not  require 
much  research  or  analysis  by  tlie 
respondents.  Those  questions  dealing 
directly  with  perceived  impediments  to 
assisting  microenterprises  with  CDBG 
funds  will  require  the  most  time  on  the 
part  of  respondents.  Still,  the  majority  of 


respondents  should  be  able  to  answer 
these  questions  with  minimal  research 
and  preparation.  Thus,  it  is  anticipated 
that  the  phone  survey  will  take  each 
respondent  approximately  less  than 
one-half  hour  to  answer.  The  surveys 
will  be  mailed  to  the  respondents  in 
advance  to  familiarize  them  with  the 
t)*pe  of  information  being  sought  to 
complete  the  report  to  Congress. 


Survey 


Grantees 


Estimated 
Ho  of  re- 
spondents 

897 


Estimated 
bme 

'/?  hour 


Total  burden 
hours 

448.5 
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Survey 

Estimated 

No.  of  re- 
sporxjents 

Estimated 
Crrw 

Total  burden 
hours 

Microertefpnse  Intermediary.  OrgaruzatKXis  .. 



20 
917 

'h  hour 
'/thour 

in  n 

Total  respofxjent  borcten 



458.5 

14.  Reasons  for  Changes  in  Burden 

This  is  a  new  information  collection 

efTort;  therefore,  this  section  is  not 
apphcabla 

15.  Publication  for  Statistical  Use 

HUD  wil;  analyze  the  information 
obtasntni  th.-ough  the  surveys  to 
determine  i.ommon  issues  and  problems 
encountered  by  community  and 
economic  development  practitioners  in 
undertaking  miiTot?ntprprise  activities 
with  CDBG  funds.  Data  will  be  analyzed 
by  grantee  type,  regional  identity  and 
size  of  grant  in  determining  if  common 
issues  and  problems  exist.  HUD  will 
rely  on  the  evdl nation  of  the  survey  data 


in  preparing  its  required  report  to 
Congress. 

Assuming  approval  from  OMB  is 
received  no  later  than  March  15,  1994, 
the  surveys  would  be  mailed  no  later 
than  March  18,  1994.  The  follow-up 
telephone  survey  is  expected  to  begin 
March  24  and  be  completed  no  later 
than  April  6,  1994.  Analysis  of  the  data 
and  preparation  of  the  report,  pursuant 
to  Section  807(c)(4)  of  the  1992  Act. 
would  be  completed  by  April  29,  1994 
and  forwarded  to  Congress  thereafter. 


Port  B.  Collections  of  Irformation 
Employing  Statistical  Methods 

1.  Potential  Respondent  Universe 

Two  target  populations  are  of  interest 
to  this  survey:  CDBG  grantees  and 
microenterprise  intermediary 
organizations.  The  data  collection 
approach  employs  two,  statistical 
methods.  A  universe  of  897  CDBG 
grantees  (states  and  entitlements)  and  a 
purposive  sample  of  20  microenterprise 
intermediary  organizations.  Telephone 
Interviews  for  this  group  of  917  will  be 
attempted  and  it  is  expected  that  807 
grantee  and  18  intermediary 
organization  Inteniews  will  be 
completed  for  a  90%  response  rate. 


Target  popoiation 

Target 
popu- 
lation 
sue 

Ex- 
pected 
sample 

Size 

Ex- 
pected 

re- 
sponse 
rate 
(per- 
cem) 

Conv 
pteted 
tele- 
pliofte 
inter- 
views 

G/araees  _ _ _ 

Microenterprise  lntermecSa/>  Organizations _ _ 

'897 
'183 

897 
20 

90 
90 

807 
18 

'  Based  on  1993  CDBG  tundir^  a.'locaStons. 

?  Based  on  1992  Membe^rvp  Directory  (or  the  As-soclation  lor  Enterprise  Opporturwty. 


2.  i*rocedun  s  for  Collection  of 

laformaticn 

a.  Universe/Sample  Stratification  and 
Selection.  HUD  intends  to  survey  all 
CDBG  grantees  because  of  the  need  to 
have  information  on  grantees  t.hat  fund 
microenterprise  organizations  and  t.hose 
that  do  not;  there  is  no  sampling  frame 
that  provides  this  information  prior  to 
conducting  the  survey.  For  instance,  if 
a  sample  of  CDBG  grantees  was  drawn 
and  the  survey  indicated  that  few  of 
these  grant«^s  funded  microenterprises, 
it  would  provide  little  information  to 
permit  an  analysis  of  the  effectiveness  of 
the  use  of  CDBG  hinds  in  promoting  the 
development  of  microenterprises. 

A  purposive  sample  of  20 
intermediary  organizations  will  be 
selected  from  tho.se  li.sted  in  the  1992 
Association  ffir  Enterprise  Opportunity 
Membership  Directory.  The  sample  will 
be  selected  on  the  basis  of  type  of 
intermediary  organization 
(cooperatives/non-proSt  enterprises, 
enterprisr  (ievf>lopment  organizations, 
financial  intermediaries,  and  technical 
assistance  providers/consultants)  and 
geographic  region  to  help  ensure  that 


the  selected  sample  offers 
representation  and  variability  on  these 
characteristics. 

b.  Estimation  Procedure.  Not 
applicable. 

c.  Degree  of  Accuracy.  Assuming  a 
90%  response  rate  from  grantees  and 
that  nonresponse  is  random,  the  grantee 
survey  will  yield  very  good  estimates 
even  if  the  proportion  of  grantees  who 
fund  microenterprises  is  small.  The 
sample  of  Intermediary  organizations  is 
not  a  statistical  sample. 

d.  Unusual  Problems  Requiring 
Specialized  Sampling  Procedures.  No 
specialized  sampling  procedures  are    • 
required. 

e.  Use  of  Periodic  Data  Collection 
Cycles  to  Beduce  Burden.  This  is  a  one- 
time data  collection  effort. 

3.  Methods  to  Maximize  Response  Rates 

In  an  effort  to  maximize  response 
rates,  a  copy  of  the  sur^-ey  instrument 
will  be  mailed  to  all  respondents  prior 
to  the  telephone  survey  In  order  to 
familiarize  them  with  its  content. 


4.  Tests  of  Pro<;edur(>s  to  be  Undertaken 

Input  has  been  received  from  HUD's 
Office  of  Pohcy  Development  and 
Research  (PD  &  RJ  in  order  to  fLie-tune 
the  survey  mstrutrient  and  permit  the 
collection  of  information  needed  for  the 
report  to  Congress. 

5.  Persorvs  Involved  in  the  Survey 

Indixodual  consulted  on  the  statistical 
aspect  of  the  survey  instrument:  Kevin 
Neary.  HUDs  PD  &  R  Program 
Evaluation  Division  (202-708-0574). 

Lndividual  responsible  for  completion 
of  report:  Barbara  Neal.  HLTD's  Office  of 
Community  Pla/uiing  and  Development, 
Lntitlement  Communities  Division 
(202-708-1577). 

Grantee  Survey  for  HUD 
Microenferpri.se  Report 

Section  807{c|i4)  of  the  Housing  ar,d 
Community  Devfilopment  Act  of  1952 
("1992  Act")  requires  the  Department  of 
Housing  and  Urban  Development  (HUT)) 
to  submit  to  Congress  a  report  on  the 
effectiveness  of  the  use  of  Community 
Development  Block  Grant  (CDBG)  funds 
in  promoting  development  of 
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microenterprisea,  inchiding  a  review  of 
any  .statutory  or  rpgMlatory  provision 
that  impedes  their  development.  This 
siir.'ey  is  being  undertaken  in  an  effort 
to  provide  HUD  with  current,  relevant 
information  regarding  the  actual 
experiences  of  community  and 
economic  development  practitioners  in 
this  area  for  the  Department's 
consideration  in  the  preparation  of  the 
required  report  to  Congi-ess.  Your 
participation  is  voluntary,  but  failure  to 
respond  will  hurt  HUD's  ability  to 
report  accurately  to  Congress  on  the 
nature  and  extent  of  mirroenterprise 
activity  in  the  CDBG  pn^gram. 
Therefore,  your  participation  is  greatly 
appreciattni. 

This  survey  seeks  to  obtain 
information  regarding  any 
microenterpris*'  assistance  activities  you 
may  be  imdertaking  with  CDBG  hinds. 

•  A  "microenterprise  "  is  defined  by 
the  1992  Act  to  be  a  comraerLial 
enterprise  that  has  five  or  fewer 
employees,  one  or  more  of  whom  owns 
the  enterprise. 

•  For  th«  purposes  of  this  survey, 

" microenterprise  assistance  activities" 
are  those  that  are  designed  to  promote 
the  establishment  and  expansion  of 
microenterprises,  as  such  entities  are 
defined  above.  Examples  of  such 
activities  include: 

•  Provision  of  training  foi  persons 
Laterestcd  in  starting  microeaferpri'ies. 

•  Provision  of  technical  MsisrarKe  and 
training  to  existing  micro«nterpn<e>). 

•  Provision  of  finaxicial  assist^rice  to  r.tw 
and  existing  microenterprises. 

Nam«  of  Grdntee  (OprtionaJ): 


Type  of  Grantee  (State,  Urban  County.  Unit 

of  Local  Govemmeat):    

Address,  Gty,  State,  HUD  Region: 


Name  of  Contact  Person  ft  Phone  Number 
(Optional) 

1.  Docs  your  community  use 
Community  Development  Block  Grant 
(CDBG)  hmds  for  microenterprise 
assistance  activities? 

Yes No (If  No.  go  to 

Q.B) 

2.  Whet  national  objective(s)  is/are 
your  CDBG-funded  microenterprise 
assistance  activities  designed  to  meet? 
(Check  all  that  apply.) 

Low/mod  Area  Benefit 

Low/ mod  Jobs 

Slum /Blight 

Urgent  Need 

3.  a.  Are  your  CDBG-assisted 
microenterprise  activities  run  directly 
by  the  grantee  or  through  a  subrecipient 
or  some  other  entity?  (Check  all  that 
apply) 

Grantee 

Subrecipient 

Other  (Describe) 


b.  If  the  activities  are  run  through  a 
subrecipient.  please  identify  the  natur 
of  that  entity  (e.g.,  public  non-proGl 
agency.  Community  Development 
Corporation  (CDC),  Small  Business 
Investment  Company  (SBIC),  etc.). 
(Check  all  that  apply.) 

Public  non-profit  agency 

CDC 

SBIC 

Other  (Describe) 


4.  What  amount  of  CDBG  funds  has 
been  budgeted  in  your  most  recent  final 
statement  for  microenterprise  assistance 
activities? 

5.  What  percentage  of  your  annual 
grant  does  the  above  amount  represent? 


6  Would  you  say  the  level  of  CDBG 

assistance  you  provide  to 

microenterprises  is 

To  mucii  (End  of  survey) 

About  right  (End  of  survey) 

Too  little  (Go  to  Q.7) 

7.  Is  there  anything  about  the  CDBG 

statute  or  regulations  that  prevents  you 

from  assisting  as  many  microenterprises 

as  you  would  like? 

No 

Yes  (Please  describe) 


(End  of  Survey) 

For  respondents  that  ans^vered  "No* 
to  Q.l,  please  answer  Q.8  and  Q.9. 

8.  Would  you  like  to  see  your 
community  use  CDBG  to  support 
microenterprise  development? 

No  (End  of  survey) 

Yes 

9.  If  "Yes"  to  Q.8,  is  there  anything 
about  the  CDBG  statute  or  regulations 
that  prevents  you  from  assisting 
microenterprises  with  CDBC  funds? 

No 

Yes  (Please  describe) 


This  mailing  has  been  sent  to 
familiarize  you  with  the  survey 
questions.  An  interviewer  will  contact 
you  by  telephone  in  the  near  future  to 
obtain  you  responses.  If  you  have  any 
questions  concerning  this  survey,  please 
contact:  Ms.  Barbara  Neal,  Entitlement 
Commur.itips  Ihvisinn,  U.S.  Department 
of  Housing  &  Urban  Development,  room 
7282,  451-7th  .Street,  SW.,  Washington, 
DC  20410.  Telephone  Number:  (202) 
708-1577. 


Survey  of  Intermediary  Organizaticos 
HUD  Microenterprise  Report 

Section  a07(c)(4)  of  the  Housing  and 
Community  Development  Act  of  1992 
("1992  Act")  requires  the  Department  of 
Housing  and  Urban  Development  (HUD) 
to  submit  to  Congress  a  report  on  the 
effectiveness  of  the  use  of  Community 
Development  Block  Grant  (CDBG)  funds 
in  promoting  development  of 
microenterprises,  including  a  review  of 
any  statutory  or  regulatory  provision 
that  impedes  their  development.  This 
survey  is  "being  undertaken  in  an  effort 
to  provide  HUD  with  current,  relevant 
information  regarding  the  actual 
experiences  of  community  and 
fH  onomic  development  practitioners  in 
this  area  for  the  Department's 
consideration  in  the  preparation  of  the 
required  report  to  Congress.  Your 
participation  is  voluntan,-,  but  failure  to 
resptmd  will  hurt  HlTD's  ability  to 
report  accurately  to  Congress  on  the 
nature  and  extent  of  microenterprise 
activity  in  the  CDBG  program. 
Therefore,  your  participation  is  greatly 
appreciated. 

This  survey  seeks  to  obtain 
information  regarding  any 
microenterprise  assistance  activities  you 
may  be  undertaking  with  CDBG  funds. 

•  A  "microenterprise"  is  defmed  by 
the  1992  Act  to  be  a  commercial 
enterprise  that  has  five  or  fewer 
employees,  one  or  more  of  wbom  owis 
the  enterprise. 

•  For  tlie  purposes  of  this  survey, 
"microenterprise  assistance  activities" 
are  those  that  are  designed  to  promote 
the  establishment  and  expansion  of 
microenterprises,  as  such  entities  are 
defined  above.  Examples  of  such 
activities  include: 

•  Provision  of  training  for  persons 
interested  in  starting  microenterprises. 

•  Provision  of  technical  assistance  and 
training  to  existing  microenterprises. 

•  Provision  cf  financial  assistance  to  new 
and  existing  microenterprises. 

Name  of  Organization  (Optional):  

Address.  City;  Srafe/HUD  Region: 


Name  ft  Phone  Number  of  Contact  Person 
(Optional);    

1 .  Does  your  organization  use 
Community  Development  Block  Grant 
(CDBG)  funds  for  rnicnienterprise 
assistance  activities? 

Yes No Of  No,  please 

go  to  Q.6) 

2.  What  national  objectiv'e(s)  is/are 
your  CDBCr- funded  microenterprise 
assistance  activities  designed  to  meet? 
(Check  all  that  apply.) 

Low/mod  Area  Benefit 

Low/mod  Jobs 

Slum/Blight 

Urgent  Need 
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3.  Please  identify  the  nature  of  your 
entity  (e.g.,  pubHc  non-profit  agency. 
Comn-.unity  Development  Corporation 
(CDC).  Small  Business  Investment 
Company  (SBIC).  etc.).  (Check  all  that 
apply.) 

Public  non-profit  agency 

CDC 

SBIC 

Other  Please  describe) 


4.  Would  you  say  that  the  level  of 
CDBG  assistance  you  provide  to 
microenterprises  is 

Too  much  (End  of  survey) 

About  right  (End  of  survey) 

Too  little  (Please  go  to  Q.5) 

5.  Is  there  anything  about  the  CDBG 
statute  or  regulations  that  prevents  you 
from  assisting  as  many  microenterprises 
as  you  would  like? 

No 

Yes  (Please  describe) 


(End  of  Surrey) 

For  respondents  that  answered  "No" 
to  Q.l,  please  answer  Q.6  and  Q.7. 

6.  Would  you  hke  to  see  your 
organization  use  CDBG  to  support 
microenterprise  development? 

No 

Yos 

7.  If  "Yes"  to  Q.6,  is  there  anything 
about  the  CDBG  statute  or  regulations 
that  prevents  you  from  assisting 
microenterprises  with  CDBG  funds? 

No 

Yes  (Please  describe) 


This  maihng  has  been  sent  to 
familianze  you  with  the  survey 
questions.  An  interviewer  will  contact 
you  by  telephone  in  the  near  future  to 
obtain  your  responses.  If  you  have  any 
questions  concerning  this  survey,  please 
contact:  Ms.  Barbara  Neal.  Entitlement 
Communities  Division.  U.S.  Department 
of  Housing  &  Urban  Development,  room 
7282.  451-7th  Street.  SW..  Washington. 
DC.  20410.  Telephone  Number;  (202) 
708-1577 

(FR  Doc  94-4824  Filed  3-2-«4;  8:45  am) 
BILUMQ  COOa  4310-»-M 


Office  of  the  General  Counsel 
[Docket  No.  N-94-3728;  FR-3670-N-01) 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  the  General  Counsel. 

HUD. 

action:  Notice. 

SUMMARY:  The  proposed  infbrmation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to: 
Joseph  F.  Uckey,  Jr..  OMB  Desk.  Office 

of  Management  and  Budget,  New 

Executive  Office  Building, 

Washington.  DC  20503. 
Monica  Hilton  Sussman.  Deputy 

General  Counsel.  (Finance  and 

Regulations),  GD,  HUD  Building, 

room  10214,  451  7th  St.,  SW.. 

Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPUEMEMTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  two 
guide  formats  which  specify  the 
components  of  a  legal  opinion  required 
by  the  Department  in  connection  with 
the  insurance  of  mortgage  loans  upon 
multifamily  rental  projects  and  health 
care  facilities  under  Title  II  of  the 
National  Housing  Act.  12  U.S.C.  1702,  et 
seq.  or  in  connection  with  the  making 
of  a  capital  advance  under  section  202 
of  the  Housing  Act  of  1959,  as  amended, 
and  section  811  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  as  amended,  for  supportive  housing 
for  the  elderly  and  supportive  housing 
for  persons  with  disabilities. 

The  guide  clearly  articulates  those 
matters  upon  which  HUD  requires  an 
opinion  from  private  counsel  as  well  as 
those  matters  upon  which  confirmations 
are  required.  The  guide  also  contains 


detailed  instructions  pertaining  to  the 
form  as  well  as  a  format  for 
certifications  by  the  mortgagor  as  to 
matters  particularly  within  the 
knowledge  of  the  mortgagor  upon  which 
its  legal  counsel  relies  in  rendering  the 
opinion. 

The  section  202  and  811  programs 
currently  have  an  OMB-approved 
Owner's  Attorney's  Closing  Opinion, 
form  HUD-90166-CA  (2502:0470). 
However,  the  Department  has  decided 
that  it  would  be  beneficial  to 
participants  and  their  counsel  to  have 
similar  formats  for  all  loan  and  capital 
advance  programs.  The  section  202  and 
811  guide  format  is  essentially  the  same 
as  the  insured  loan  format  except  for 
some  differences  in  terminology  and 
program  requirements. 

To  the  extent  that  the  new  guides 
represent  any  "collection  of 
information."  the  process  is  necessary  to 
ensure  the  Department  that  the  attorney 
representing  the  mortgagor  or  owner  has 
followed  the  otherwise  specified 
requirements  of  the  Department  and  to 
ensure  the  Department  that  the  attorney 
has  exercised  an  acceptable  degree  of 
due  diligence  in  representing  the  client 
and  in  rendering  the  opinion  to  the 
mortgagee  and  HUD.  The  extent  of  due 
diligence  expected  to  be  performed 
under  the  guide  is  not  substantially 
different  from  what  HUD  had 
anticipated  under  Form  1725  or  Form 
HUD-golGd-C^  or  from  what  qualified 
counsel,  in  fact,  perform  in 
conventional  financing  transactions. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  rexiew,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35); 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  famifiar  with  the 
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proposal  and  of  the  OM3  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  PapenvtKk 
Reduction  Act.  44  US  C  3507,  section  Ttd) 
of  the  DepartTTtenf  of  Housing  and  l?rban 
Development  Act.  42  U.S.C  3535(d). 


Dated:  Febrjary  22,  1994. 

Monica  Hilton  Sussnian. 

Dtputy  Genera)  Counsel  IFinance  and 
Pegulatioml  CD 

SubDiJs.<uon  of  Proposed  InfomutioD 
Collection  to  OMB 

Pmposal  HUD  Gutde  for  Co'jr.sel  to 
the  Mortgagor  and  H17D  Guide  for 
Counsel  to  Owner. 

Office:  Office  of  the  GeneraJ  Counsel. 

Descnption  of  the  .^eed  for  the 
Information  anid  fts  Proposed  I  he:  The 
opinion  is  required  to  provide  romfort 
to  Hl>D  and  the  mortgagee  in 
multifamilv  rer.tal  and  health  care 


facility  mortgage  insurajice  transactions 
and  similarly  to  HUD  and  owners  in  the 
capital  advance  transactions. 

t'onn  Suniber:  Guide. 

Rrsporxients:  Counsel  to  mortgagors 
of  muitifajr.iiv  n-^ntcil  projects  and  health 
care  facilities  upon  wtiich  the  mortgage 
loans  are  insured  trv  HI  'D  and  i  nansel 
to  owners  of  seaion  202  or  section  811 
promts  which  receive  capital  advances 
from  HUD. 

Frt^quenc-v  of  Submission:  As  cfosings 
occur  in  conjiection  with  the 
aforen>eT>tioned  projec-ts. 

Reporting  Burden: 


Hurrtei  of 
respondents 


Frequency 
ot  response 


Hours  per 
response 


Burden 
hours 


700 


700 


Total  Estiinated  Burden  Hours:  700. 

Stntus:  New. 

Contact:  Joseph  F.  Lackey,  Jr.  OMB 
(202)  395-6880,  Monica  Hihon 
Sussman.  HUD  (202}  708-0636. 

Dated.  February  22, 1994. 

Supporting  Statement  for  Guide  for 
Opinion  of  Mortgagor's  Counsel  and 
Guide  for  Opinion  of  Owner's  Counsel 

Justification 

1   Under  the  various  sections  of  Title 
II  of  the  National  Housing  Act.  the 
Secr^>t3r-  of  the  tVpartment  of  Housing 
and  Urbsn  Development  (HUD)  ia 
authorizing  tc  insure  mortgage  loans 
ujxin  certain  multifamily  rental  housing 
projects  and  health  car?,  facilities 
(nursing  homes,  tjxtended  care  faahties, 
hoard  and  care  homss  and  hospitals). 
Under  section  202  of  the  Housing  Act  of 
1359,  as  amended,  and  section  811  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  as  amended, 
the  Secretary  of  HUD  is  authorized  to 
make  capital  advance  for  supportive 
housing  for  the  elderly  and  supportive 
housing  for  persons  with  disabilities. 
Generaliy,  the  mortgages  are  defined  as 
those  "commonly  given"  in  the  various 
States;  therefore.  State  and  local  law 
govern  virtually  the  entire  mortgage 
insurance  transaction  from  the 
formation  of  the  mortgagor  entity  to  the 
making  and  securitization  of  the  loan  to 
the  construction  of  the  project  is  accord 
with  local  law.  Consequently,  prior  to 
the  making  of  a  capital  advance  or 
endorsement  of  a  mortgage  note  for 
insurance  in  connection  with  a 
multifamily  rental  project  or  a  health 
care  facility,  it  is  imperative  that  HUD 
know  the  precise  legal  status  of  the 
mortgagor  entity  and  of  the  realty  and 
personalty  which  will  comprise  the 
security  property.  Inasmuch  as  the 


transaction  is  lai7;elv  coordinated  by  the 
counsel  to  the  mortgagor  w  owner  (in 
the  case  of  the  section  202  and  81 1 
programs).  HIT)  ha.s  lr<_\ked  to  such 
counsel  for  an  opinion  wnich  pro\  .  jt^ 
comfort  to  the  insured  mortgagee  and 
HUD  regarding  virtually  all  legal  aspects 
of  ihp  transaction. 

24  CFR  200.150  providrs  the 
n^gulatory  authority  f.>r  the  collection  of 
"all  supporting  di-xru-ments"  and  "otber 
exhibits  as  requi.Td  by  the  terms  of  the 
commitment"  once  the  conditions  of  the 
commitment  for  mortgage  insurance 
have  been  met  and  th»'  mortgage  note  is 
presented  for  endorst^mer,:  by  HIT). 
Similarly,  24  CTR  889  415  and  P90  415 
provide  (he  regulatory  authority  for  the 
requirements  prior  to  initial  closing  and 
the  preparation  of  the  necessary 
documents  including  the  attorney's 
opinion. 

Although  if  is  unclear  that  the 
rendering  of  a  legal  opinion  is  within 
the  ambit  of  "the  collection  of 
information,"  HUD  has  determined  that 
the  more  conservative  approach  is  to 
treat  the  opinion  as  such  and  let  OMB 
make  a  definitive  determination. 

2.  The  opinion  is  designed  to  provide 
HUD  and  the  mortgagee  with  assurance 
that  the  mortgagor  or  owner  entity  has 
been  validly  formed,  lawfully  exists  and 
that  the  security  property  and  the 
construction  thereupon  comply  with 
appropriate  local  laws  such  as  building 
codes,  zoning,  etc.  Further,  the  loan 
documents  must  comport  with  local  law 
and  practice  and  only  an  attorney 
licensed  in  the  jurisdiction  can 
complete  such  documents  and  provide 
HUD  with  the  requisite  assurance  It 
would  be  an  enormous  burden  for  HUD 
and  the  mortgagee,  which  often  is  a 
national  entity,  to  perform  such  a  legal 
analysis  of  the  mortgagor  or  owner 


entity,  the  documents  and  the 
transaction.  It  is  dear  that  without  the 
assurance  provide  by  the  opinion,  HUD 
and  the  mortgagee  would  be  performing 
duplicative  legal  work  and  would 
extend  considerably  gn^afer  time  and 
resources  than  the  mortgagor's  or 
owner's  counsel,  who  would  be 
conducting  the  analysis  as  a  matter  of 
course  m  representing  the  client/ 
inortcagor 

3.  ^k)ne — The  form  passes  from 
counsel  to  the  mortgagor  or  owner  to 
HUD  and  the  mortgagee.  We  are  not 
aware  of  any  new  technology  which 
could  be  employed. 

4.  SiiKe  this  is  the  only  legal  opinion 
required  by  HUD  in  connection  with  the 
transaction,  we  can  find  no  evidence  of 
duplication. 

5.  Only  coimsel  for  the  mortgagor  or 
owner  is  in  a  position  to  render  the 
necessary  opinion.  HUD  counsel  do  not 
have  access  to  the  mortgagor  or  owner 
entity  in  a  fashion  that  would  provide 
HUD  counsel  with  all  of  the  data  and 
knowledge  available  to  the  mortgagor's 
or  owTier's  counsel  Further,  HUD 
counsel  are  not  in  a  time  management 
or  bar  membership  position  to  legally 
opine  as  to  organizations,  real  and 
personal  property,  local  law,  etc.  which 
comprise  a  mortgage  loan  transaction. 

6.  HUD  generally  requires  that  the 
mortgagor  or  owner  entity  be  a  sole  asset 
entity  and  sometimes  the  HUD- 
approved  mortgagee  might  also  l->e  a 
small  business;  however,  no  burden 
falls  upon  these  entities.  The  entire 
burden  is  upon  the  counsel  to  the 
mortgagor  or  owner  to  represent  its 
client  in  the  mortgage  loan  transaction. 
A  small  portion  of  such  representation 
involves  rendering  a  legal  opinion 
which  can  be  relied  upon  by  HLT)  and 
the  mortgagee. 
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7.  Not  applicable — The  legal  opinion, 
if  collected  at  all,  has  to  be  collected 
prior  to  endorsement  of  the  mortgage 
note  by  HUD.  In  the  case  of  capital 
advances,  the  legal  opinion  has  to  be 
collected  prior  to  initial  closing. 

B  Not  applicable — It  is  questionable 
whether  obtaining  a  legal  opinion  is 
really  a  collection  of  information. 

9.  An  effort  was  made  to  consuU  with 
other  federal  governmental  agencies 
involved  m  mortgage  loans,  state  and 
local  entities  invoh  ed  in  HUD's 
ir.ortgage  insurance  programs,  trade 
organizations,  attorneys  in  the  private 
sector  rt^presenting  mortgagees  and 
mortgagors  and  HLT)  field  counsel. 
Numerous  changes  have  been  made  to 
reflect  input  by  all  the  aforementioned 
parties. 

The  guide  format  was  probably 
•  ifveloped  shortly  after  enactment  of  the 
r..-si  muitifamily  provisions  of  the 
National  Housing  Act  no  later  than  the 
1940s  The  format  had  not  been 
amended  since  1966.  Numerous 
disputes  were  arising  in  connection 
with  the  guide  format  (then  designated 
FTL-\  Form  No.  1725)  because  private 
lounsel  were  uncomfortable  with  what 
thev  r»'garded  as  an  antiquated  format 
\\hich  did  not  comport  with  modem 
opinions  practice.  Closings  were 
delayed  at  great  cost  to  HUD  and  the 
pn\  ate  sector  Efforts  to  revise  the 
ii-.rr'.at  were  begun  in  the  mid-1970s 
however  no  consensus  was  reached  after 
two  efforts  to  soHcit  comments  from 
HUD  held  counsel 

The  attached  Guide  represents  the 
Hl.'D  central  office  decisions  made  after 
the  input  described  above.  Names  and 
trlf  phone  numbers  of  those  consulted 
( an  be  provided.  All  consultation  took 
place  from  December  1993  to  date. 

There  were  no  maior  p'roblems  which 
( ( i'..ld  not  be  resolved  by  central  office 
dei.ision-maivers 


Public  and  governmental  comments 
received  by  HUD  can  be  provided. 

The  section  202  and  811  programs 
currently  have  an  OMB-approved 
Owner's  Attorney's  Closing  Opinion, 
form  HUD-90166-CA.  However,  the 
Department  has  decided  that  it  would 
be  beneficial  to  participants  and  their 
counsel  to  have  similar  formats  for  all 
loan  and  capital  advance  programs.  The 
section  202  and  811  guide  format  is 
essentially  the  same  as  the  insured  loan 
format  except  for  some  differences  in 
terminology  and  program  requirements 

10.  No  assurance  of  confidentiality 
was  given. 

11.  No  sensitive  questions  are 
addressed  in  the  Guide. 

12.  The  estimated  annualized  cost  to 
the  federal  government  of  collecting  and 
storing  the  opinion  based  upon  an 
hourly  rate  of  $20.00  per  hour  and  a 
total  of  seven  hours  is  $240.00.  The 
opinion  is  one  of  many  documents 
which  is  collected  at  each  loan  closing 
and  is  stored  in  the  docket  file  which  is 
maintained  for  the  life  of  the  project 
loan  in  the  federal  records  center.  For 
capital  advances,  the  closing  opinion 
would  be  kept  in  Field  Office  Docket. 
There  is  also  the  cost  of  review  of  the 
document  by  HUD  field  counsel.  We 
estimate  that  this  review  should  take 
appro.ximately  one-half  hour  and  based 
upon  an  hourly  rate  of  $24.00.  the  total 
cost  would  be  $8400.00.  Neither  of  these 
figures  should  change  substantially  from 
the  previous  total  cost  to  the  federal 
government  under  FHA  Form  No.  1725. 

The  total  annuahzed  cost  to 
mortgagors  or  owners  of  retaining 
private  counsel  to  prepare  the  opinion 
is  estimated  to  be  $122,500.00.  which  is 
based  upon  a  total  of  700  hours  at  an 
average  cost  per  hour  of  $175.00. 
(Although  one  hoiir  is  expended 
completing  the  form.  100  to  150  hours 
are  expended  by  mortgagor's  or  owner's 


counsel  in  representing  the  mortgagor  or 
owner  and  a  mortgage  line  item  covers 
such  typical  total  cost  of  approximately 
$20,000.00.) 

13  The  above  estimates  are  based 
upon  an  estimated  total  of  700 
muitifamily  rental  project  and  health 
care  facility  loan  closings  per  year, 
which  is  based  upon  last  year's  totals  of 
approximately  500  FHA  insured 
mortgage  loan  closings  and  200  section 
202  elderly  closings.  It  is  anticipated 
that  the  section  202  elderly  closings  will 
decrease  and  the  F^i,^  insured  loan 
closings  will  increase  by  an  off-setting 
amount.  One  legal  opinion  is  required 
per  closing.  These  estimates  are  based 
upon  HUD's  program  staff  experience  in 
dealing  with  the  aforementioned 
mortgage  line  item,  the  referenced  loan 
closings  and  the  experience  of  HUD 
personnel  who  have  recently  acted  as 
counsel  to  mortgagors  in  the  private 
sector. 

14.  Although  the  guide  is  longer  than 
the  form  it  replaces,  there  is  no 
substantial  difference  in  the  amount  of 
time  which  will  be  expended  by  the 
parties  involved  in  the  preparation, 
review  and  collection  of  the  opinion. 
The  use  of  word  processing  technology 
and  its  redlining  capability  will  make  it 
possible  to  handle  the  increased  length 
without  any  significant  increase  in  time 
expended.  Further,  the  new  guide,  by 
providing  more  specific  instructions, 
should  resolve  many  conflicts  which 
had  created  intolerable  delays  in  many 
closings.  Such  delays  often  resulted  in 
the  involvement  of  central  office  legal 
staff  thereby  further  increasing  the 
workload  upon  all  the  involved  parties 
to  the  mortgage  loan  or  capital  advance 
transaction. 

15   Not  applicable 
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U.S.  D«p«rtm«nt  of  Hous.rg 
•  nd  Urbtn  D«vtiopm«ni 
OVe  o!  Housing 
Feoerai  Housing  Commissioner 


Capital  Advance  Program 

Owner's  Attorney's  Closing  Opinion 

Under  Section  202  o(  the  Housing  Act  of  1959 

or  Section  81 1  of  the  National  Aitordable  Housing  Act 

Public  Seporii-g  Boroen  fof  9-,is  collectioo  o(  mtormason  i$  eslirr.aiec  ;o  a^^fa?"  0  5  lowrs  pe-  'espouse  rnciwa'.g  re  c-ie  'c  '©v^wir-.c  -'-s-.^cso  -    

exisiinj  oa:a  sources  ja^eing  a->c  mal^!a^;-^5  ^e  oata  r^eoed  tia  oo'^p.eo^g  anC  rey<ev,.-g  tMe  ccviecton  c'  "o"-.i'.cr.    s^a  co-nr^ents  ^^a^o.n''*^^ 


ir 

QMB  Agyoval  No  ■?S0;-0470  (e,p  ft^r^rr 


P'Oieci  Su-nce' 


i  P-c»»c;  Sa-« 


Lexaoon 


To  HUD: 

I  am  ihe  anomcy  for  ihe  o\^Ticr  and  have  prepared  or  res  leu  cd  al!  of  Lh:  documer.Ls  in  cor.nccuon  u  iih  the  organizaiion  or  the  owner  enuty- 
togeiher  with  the  regulatory  agre«meni,  note,  montage  (deed  of  trust),  use  agreeae ni,  capita]  advance  agreemerji.  constnicoon  contract,' 
assurance  of  completion,  ccraficauons  and  other  coDaiexaJ  documents  which  hav;  been  submitted  to  and  are  being  relied  upon  by  HUD. 
Ii  is  my  opinion  that; 

1.   The  owT.er  L';  a  vaJid  existing  legal  entity,  it  ha5  authoriry  to  engage  in  the  busiress  con(eni{dated  by  ihis  transaction,  all  mcorporatjon  fees 

and  I2j.cs  .^as  e  been  paid;  all  pcrtincm  sccanucs  re^juu-ements  have  been  ma.  t>,e  note,  mortgage  (deed  of  tnist).  use  agreemcnL  regulatory 

agreement  a;id  other  collaieral  documents  required  by  HUD  to  be  executed  by  the  o*-ner  husve  been  executed  b>  &,e  pcrsor.vs)  auth.onzed 

,       to  execute  C-.e  same  ar, d  are  L-.strj.'nenis  le galJv  binding  on  the  o»-ner  and  the  mongage  (deed  of  trust)  constitutes  a  valid  fu^  lien  on  the 

property  herein  described 

The  building  pcrmit(s)  has  (have)  been  legally  issued  and  construccon  m  accordance  with  the  plans  and  specifications  is  authorized  by 
said  pcrTnit(s). 

TTie  proposed  constniction  complies  with  all  applicable  zoning  laws  and  requirements.  There  is  -.o  legal  actioO|Kadinf  or  threatened,  or 
proposed  changes  in  Mnuig,  which  would  prevent  the  consu-jcDon  fcrom  being  compleied  ;n  accordance  *iih  the plansand  specificauons. 


2. 


4.    There  is  no  default  under  the  Land  DisposiDon  Contract  between 


.  and  the  tune  «.lt.^m  which  consrrucnon  must  be  compicted 


and 

the  lean  agreement  is  within  the  time  specified  for  ccmpleoon  in  said  La.Td  Dispcsinon  Contract  (th.is  pa-ag-aph  is  required  only  in  cases 
where  the  project  is  in  an  urban  renewal  arta). 

I  hereby  certify  that  satisfactory  arrangements  have  been  made  for  payment  of  my  fees  for  legal  services  and  uhai  I  will  assert  no  claim  or  lien 
by  reason  of  such  scrvKes  against  the  mortgaged  premises,  mongage  proceeds  or  income  from  said  premises, 

I  hereby  certify  that  1  do  not  represent  any  development  team  member  or  any  other  party  or  interest  in  connecjon  with  the  above  referenced 
housing  project  oLha  than  the  owner  except  for  representation  as  the  personal  ationiey  for  an  mdividuaJ  associated  with  a  deseiopmen;  team 
member  in  matters  not  involving  the  housing  pnojecL  If  a  dispute  arises  between  the  ov-rier  and  a  development  team  member,  my  efforts  will 
be  directed  exclusively  lowanis  scmng  uSe  ov.-ner.  I  have  submincd  to  HUD  an  Identity  of  Lnierest  and  Disclosure  Ceraficaiion. 

I  hereby  agree  that  I  will  represent  the  owner,  if  it  so  desires,  in  connecDon  with  the  final  loan  disbursement  by  HUD,  in  which  event  I  will 
be  entitled  to  the  25%  payment  now  being  withheld. 

Except  for  L^e  25%  being  withheld  (amounnng  to  $ )  i  have  been  paid  in  full  for  my  services 

and  to  the  best  of  my  knowledge,  informaaon  and  bebef  the  owner  is  obbgaied  to  no  other  parry  on  account  of  legal  services,  except  that 
5 , IS  payable  upon  disbursement  of  the  capital  advance. 


Anom»)i  tor  ty»  Omrmr 


r»l  HancJbootkj  4571  4  i  4571  5 


1(;U8 
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FMA    fO»M   HO.    1725 


MPARTmEnT  Of  MOUSING  AMC  URBAM  DEVELOPMENT 
FEDCSAJ.  HOUSIMC  AOMINISTRATIO 

GLIDE  FORM  OF 
MORTGAGOR'S  ATTORNEY'S 
OPINION 
INITIAL  CLOSiNG 


Re: 


FHA  Project  No. . 

Project  Name 

Location 


re  Mor 


pf  »nd  Federal  Housiag  Commissioner: 


I  .-  ",*  .rtomey  for  the  mortgagor  .nd  have  prepared  or  reviewed  aU  of  the  docnimentB  in  connecUon  with  the  o:gan,ra- 
t.oo  of  th.e  mortgagor  entity,  together  with  the  regulatory  agreement,  note,  mortgage  (deed  of  trust),  bmldmg  loai-^gre*- 
oer.t,  constrvctiofl  contract,  assurance  of  compieUoci,  certifications  and  other  collateral  documents  which  have  been  sub- 
m:t;eJ  to  aid  are  being  relied  upon  by  the  Federal  Housing  Commissioner. 

It  IS  ny  opinion  that: 

1  r\f  Mrtgagor  ye  a  vaiid  existing  legal  entity,  it  has  authority  to  engage  in  the  bu.m.-ss  cortemoi.tet:  by 
tn  s  :-«n««ct:ion,  aU  incorporWioB  tees  and  taaes  have  been  paid,  aU  pertineni  tecur.ues  r«<,i;!ree~its 
hav-  oeen  met.  the  note,  mortgage  (deed  of  L-'ist),  leguJatory  atreeraenl  and  other  collartral  documer.ta  re- 
quired by  the  Federal  Housing  Commissioner  to  be  executed  by  the  mortgagor  have  b«r.  executed  by  the 
pe.-son(s)  authorized  to  execute  the  Mm*  aod  are  instnimer.ts  legally  binding  on  the  mortgagor;  and  the 
pof^age  fdeed  of  trust)  constitutes  a  valid  lien  on  the  property  therein  described. 

2  The  bu.iai/ig  i>ermt(s)  has  (have)  been  IcgaUy  is»ued  and  consUucUon  in  accordance  with  the  plans  and 
specifications  is  authorized  by  said  permit(s). 

3  The  proposed  construction  complies  with  all  applicable  zonin«  laws  and  rerjuireoents     There  is  ro  !eg«l 
,        action  pending  or  threatened,  or  proposed  changes  in  zoning,  which  would  prevent  the  construction  from 

being  completed  in  accordance  with  th.e  plans  and  specifications. 


There  is  no  default  under  the  Land  Disposition  Contract  between . 

and  


dated  ;i>r»ert  rtfercncf  mciuii'xg  rrritr^tng  dalrj  •  *'^°  ""* 

time  within  which  constrocUon  mast  be  completed  under  the  aforesaid  building  lo«.-  .g-eement  is  withm 
the  time  specified  for  completion  in  said  Land  Disposition  Contract. 

I  h  — ,v  certify  that  satisfactory  «T«igements  h.v«  been  made  fo:  payment  of  my  fees  fo:  legal  sennces  and  that  I  will 
assort  nc  ciaim  ox  lien  by  reason  of  such  services  against  the  mortgaged  premises,  moit«age  proceeds  or  income  from 
said  preaises. 


(In  cases  where  the  mortgagor  is  a  cooperative  corporation,  the  following  paragraphs  should  be  substituted  in  lieu  of  the 
pnc^i.-g  par.graph.) 

I  hereby  certify  that  I  do  not  represent  and  have  not  represented  any  party  or  interest  in  connecUon  with  &.•  above-re- 
ferred to  housing  pro.ect  other  than  the- mortgagor  corpor.tion.  and  that  I  do  not  have  any  financial  mterest  in  the  project 
o,  ti,e  real  estate  upon  which  it  a  tc  be  constructed  other  than  the  legal  fee  I  have  or  am  to  receive  from  the  mortgagor 

cotporatior 

I  hereby  agree  that  I  will  represertf  the  mortgagor  corporation.  If  it  so  desires,  in  connection  with  the  fi.-».  endorsement 
for  mortgage  insurance  by  the  Department  of  Housing  and  Urban  Development,  in  which  event  I  will  be  entitled  to  the  25X 

payir.en*  rr;^  being  withheld. 


Except  for  the  251  being  withheld  (arriounting  to  S_ 


)  I  have  been  paid  in  full  for  my  services  and. to 


the  best  of  my  knowledge,  information  and  belief  the  mortgagor  corporation  is  obligated  to  no  other  party  or  account  of 
legal  services 


Attorney  for  Mongafor 


•Required  only  in  cases  where  project  is  in  an  urban  renewal  area 


|«MVP  n*^.  fi/6t 


rHA-wo«h.,  D.  C- 
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For  use  in  FHA  Insured  Transactions 
February  18,  1994. 

E.xhibit  A  To  Opinion  of  Mortgagor's 
Counsel 

Certification  of  Mortgagor 

This  Certification  of  Mortgagor  is 

made  the day  of , 

19 by (the 

"Mortgagor")  for  rehance  upon  by 

(the  "Mortgagor's 

Counsel")  in  connection  with  the 
issuance  of  an  opinion  letter  dated  of 
even  date  herewith  (the  "Opinion 
Letter")  by  "Mortgagor's  Counsel")  as  a 
condition  for  the  provision  of  mortgage 
insurance  by  the  Department  of  Housing 
and  Urban  Development  ("HUD")  of  the 

$ loan  (the  "Loan")  from 

(the  "Mortgagee")  to 

Mortgagor.  In  connection  with  the 
Opinion  Letter,  the  Mortgagor  hereby 
certifies  to  Mortgagor's  Counsel  for  its 
rehance,  the  truth,  accuracy  and 
completeness  of  the  following  matters: 

1.  The  Organizational  Documents  are  the 
only  documents  creating  the  Mortgagor  or 
authorizing  the  Loan,  and  the  Organizational 
Documents  have  not  been  amended  or 
modified  except  as  stated  in  the  Opinion 
Letter. 

2.  Tlie  terms  and  conditions  of  the  Loan  as 
reflected  in  the  Loan  Documents  have  not 
been  amended,  modified  or  supplemented. 
directly  or  indirectly,  by  any  other  agreement 
or  understanding  of  the  parties  or  waiver  of 
any  of  the  material  provisions  of  the  Loan 
Documents. 

3.  All  tangible  personal  property  of  the 
Mortgagor  in  which  a  security  interest  in 
granted  under  the  Loan  Documents  (other 
than  off-site  construction  materials  and/or 
accounts  or  goods  of  a  type  normally  used  in 
more  than  one  jurisdiction  and/or  additional 
collateral  personalty]  is  located  at  the 
Property  fas  defined  in  the  Opinion  Letter) 
and  the  Mortgagor's  (Chief  Executive  Office) 
[only  place  of  business]  (residence)  is  located 
in 

4.  The  execution  and  delivery  of  the  Loan 
Documents  will  not  (i)  cause  the  Mortgagor 
to  be  in  violation  of,  or  constitute  a  material 
default  under  the  provisions  of  any 
agreement  to  which  the  Mortgagor  is  a  pmrty 
or  by  which  the  Mortgagor  is  bound,  (ii) 
conflict  with,  or  result  in  the  breach  of,  any 
court  judgment,  decree  or  order  of  any 
governmental  body  to  which  the  Mortgagor  is 
subject,  and  (lii)  result  in  the  creation  or 
imposition  of  any  lien,  charge,  or 
encumbrance  of  any  nature  whatsoever  upon 
any  of  the  property  or  assets  of  the 
Mortgagor,  except  as  specifically 
contemplated  by  the  Loan  Documents. 

5.  There  is  no  litigation  or  other  claim 
pending  before  any  court  or  administrative  or 
other  governmental  body  or  threatened 
against  the  .Mortgagor,  the  Property,  or  any 
other  properties  of  the  Mortgagor  (.except  as 
identified  on  Exhibit  |        ),  List  of  Litigation, 
in  the  Opinion  Letter.) 


6.  There  is  no  default  under  the  f\iblic 
Entity  Agreement  (as  defined  in  the  Opinion 
Letter)  nor  have  events  occurred  which  with 
the  passage  of  time  will  result  in  a  default 
under  the  Regulatory  Agreement. 

Note:  All  capitalized  terms  not  defined 
herein  shall  have  the  meanings  set  forth  in 
the  Opinion  Letter. 

In  witness  whereof,  the  Mortgagor  has 
executed  this  Certification  of  Mortgagor 
effective  as  of  the  date  set  forth  above. 
Mortgagor: 


For  use  in  the  Section  202,  Supportive 
Housing  for  the  Elderly  Program  and 
Section  811,  Supportive  Housing  for 
Persons  with  Disabihties  Program 

Febrvian,'  18,  1994. 

Department  of  Housing  and  Urban 
Development,  Federal  Housing 
AHministration 

Guide  for  Opinion  of  Owner's  Counsel 

[To  Be  Typed  on  Firm  Letterhead] 
[Insert  Capital  Advance  Initial  Closing 
Date] 

Re:  Project  Name     

202  or  811  Project  No.    

Location    — 

[Owner] 

[Address] 

Federal  Housing  Commissioner 

[Insert  Appropriate  Field  Office 

Address] 

Ladies  and  Gentlemen: 
We  are  [I  am]  [general/special] 

counsel  to (Insert 

Name  of  Owner]  (the  "Owner"),  a 

.,  [Insert  Type  of  Entity) 


organized  under  the  laws  of  the  State  of 

[Insert  State,  Includes  the 

District  of  Columbia  and  Puerto  Rico] 
(the  "Organizational  Jurisdiction"),  in 
connection  with  a  first  Mortgage  (Deed 
of  Trust)  and  Mortgage  Note  ("Capital 
Advance")  in  the  amount  of 

Dollars  (S ) 

from  HUD  to  the  Owmer.  Such  Capital 
Advance  is  being  made  pursuant  to  a 
Capital  Advance  Agreement  dated  as  of 
the  date  hereof,  by  and  between  HUD 
and  the  Owner  and  will  be  used  to 
construct,  rehabilitate  or  acquire  and 
maintain  the  captioned  202  or  811 
project  ("Project"),  commonly  Itnown  as 

and  located  in 

[Insert  County  and  State] 

(said  State  to  be  referred  to  hereinafter 
as  the  "Property  Jurisdiction")  on  the 

property  described  on  Exhibit 

[.Attach  Legal  Description)  (together 
with  all  improvements  and  fixtures 
thereon)  (the  "Property").  The  Capital 


Advance  is  being  issued,  pursuant  to 
[Section  202  of  the  Housing  Act  of  1959. 
as  amended,  or  Section  811  of  the 
Cranston  Gonzalez  National  Affordable 
Housing  Act],  a  firm  commitment  dated 

and  which  expires  on 

("Commitment").  The 

Owner  has  requested  that  we  [I]  deliver 
this  opinion  and  has  consented  to 
reliance  by  HUD  in  malting  the  Capital 
Advance  and  has  waived  any  privity 
between  Owner  and  us  [me]  in  order  to 
permit  such  reliance  by  HUD.  We  [1] 
consent  to  reliance  on  this  opinion  by 
HUD. 

In  our  [my]  capacity  as  [general/ 
special]  counsel  to  the  Ovraer,  we  [I] 
have  prepared  and  or  reviewed  the 
following  Capital  Advance  Documents. 
Organizational  Docimients  and 
Collateral  Documents  (will  be 
collectively  referred  to  as  "the 
Documents"  imless  expressly  limited  to 
a  group  of  the  above  referenced 
documents)  (numerical  references  in 
parenthesis  following  the  Documents 
listed  below  are  to  HUD  form  numbers): 

Capital  Advance  Documents 

A.  Before  Initial  Closing 

1.  Capital  Advance  Agreement  [HUD 
90167-CA). 

2.  Requisition  for  Disbursement  of 
Capital  Advance  Funds  (HUD-92403- 
CA). 

3.  Direct  Deposit  Sign-up  Form  (SF 
1199A). 

4.  Project  Rental  Assistance  Contracts 
(PRAC)  documents: 

a.  Part  I  of  Agreement  to  Enter  into 
PRAC  (HUD  90172A-CA); 

b.  Part  II  of  Agreement  to  Enter  into 
PRAC  (HUD  90172B-CA); 

c.  Part  1  of  the  PRAC  (HUD  901 73A- 
CA);  and 

d.  Part  II  of  the  PRAC  (HUD  90173B- 
CA). 

B.  Initial  Closing 

1.  Firm  Commitment  for  Capital 
Advance  Financing  (HUD-92432-CA) 
including  reissued,  revised  or  amended 
commitment. 

2.  C^ner's  Certificate  (HLT)  92433- 
CA). 

3.  Evidence  of  Owmer's Deposit 
(minimum  capital  investment)  (escrow 
agreement,  see  6(q)(l)  of  commitment) 
and  ability  to  provide  moveable 
furnishings  and  equipment  not  covered 
by  capital  advance,  if  necessary. 

4.  Agreement  and  Certification  (HUD 
9356&-CA). 

5.  Mortgage  Note  (HUD-93432-CA). 

6.  Mortgage  (Deed  of  Trust)  (HUD- 
90165-C^). 

7.  Regulatory  Agreement  (HUD- 
92466-CA). 
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8.  Use  Agreement  (HUD  90163-CA). 

9.  Owner's  assurance  of  funds  to 
cover  costs  over  and  above  capital 
advance  (if  applicable). 

Organizational  Docvinients 

(Documents  regarding  O.'ganization  of 
Non-Profit  Owner) 

1.  Approved  and  certified  articles  of 
organization  (Certificate  of 
Incorporation  (HUD-91732A-CA)). 

2.  Certificate  of  Good  Standing. 

3.  By-laws. 

4.  Incumbency  Certificate. 

5.  OwT.er's  I.R.S.  Tax-Exemption 
Ruling. 

6.  Corporate  Resolution. 

CoUdtpral  and  other  I>ocuments 
("Collateral  Documents") 

1.  Collatera!  .Agreements,  if  any. 

2.  Security  Agreement  and  UCC 
Financing  Statement. 

3.  Title  Policy. 

4.  Survey. 

5.  Siu^pyor's  Report  (HUI>-92457). 

6.  Evidence  of  Zoning  Compliance. 

7.  Building  Permits. 

8.  Construction  Contract: 

a  Lump  Sum  (HUD  92442-CA)  OR 
Cost  Plus  (HUD  92442A-CA],  as 
appropriate; 

b.  Contractor's  Requisition  (HUD 
92448):  and 

c.  Construction  Contract.  Incentive 
Payment  (HIT)  92443-C.\),  if 
applicable. 

9  Contractor's  and/or  Mortgagor's 
C  ost  BreakdowTi  (HUD  92328). 

10.  .Assurance  of  Completion: 

a.  Performance/Payment  Bond  100% 
Du.Tl-Obhgee  (92452'-CA;  OR 

b  Performance  Bond  (FHA  2452)  and 
1  ayment  Bond  (FHA  2452.\)  and  Surety 
Company's  Telegram  or  Facsimile;  OR 

c.  Completion  Assurance  Agreement 
(HUD92450-CA). 

11.  Owner- Architect  Agreement  (ALA 
Document  B181)  (see  attached  to  Capital 
Advance  Agreement;  HLT)  90167-CA) 
and  HUD  Amendment  (HUD  90169- 
CA). 

12.  Real  Estate  Ta.x  Exemption  (if 
applicable). 

13.  Lease  (if  mortgage  is  on  leasehold) 
(Lease  Addendum  at  Appendix  14  of 
HUD  Handbook  4571.5). 

14.  Land-Disposition  Contract  and 
Deed  (required  only  for  projects  in 
urban  renewal  areas). 

15.  Insurance  and  fidelity  bonds: 

a.  All  applicable  insurance  policies 
per  Property  Insurance  Requirements 
(HUD-90164-CA).  including  Property 
Insurance  Schedule  (HUD-92329);  aiid 

b.  Blanket  Fidelity  Bond. 

16.  Assurance  of  Completion  of  Off- 
site  Facilities,  if  applicable: 

a.  Off-site  Bond  (HUD  90177-CA);  OR 


b.  Escrow  Agreement  for  Off-site 
FaciUties  (HUD)  90170-CA). 

17.  Fair  Housing 

a.  FTCEO  Certification  in  Connection 
with  the  development  and  operation  of 
the  project  (assurance  of  compliance 
with  HUD  regulations  (HUD  Form  915); 
and 

b.  Affirmative  Fair  Housing  Marketing 
Plan  (HUD  will  determine  if 
administratively  satisfied;  Exhibit  3  to 
PRAC). 

18.  Assurance  of  Utility  services 
(water,  electricity,  sewer,  gas,  heat  etc.). 

19.  Additional  Closing  Requirements 
(State  or  local  requirements). 

In  basing  the  opinions  set  forth  in  this 
opinion  on  "our  [my]  knowledge,"  the 
words  "our  [my]  knowledge"  signify 
that,  in  the  course  of  our  (myl 
representation  of  the  Owner,  no  facts 
have  come  to  our  [my]  attention  that 
would  give  us  [me]  actual  knowledge  or 
actual  notice  that  any  such  opinions  or 
other  matters  are  not  accurate.  Except  as 
otherwise  stated  in  this  opinion,  we  (I) 
have  undertaken  no  investigation  or 
verification  of  such  matters.  Further,  the 
words  "our  (my)  knowledge"  as  used  in 
this  opinion  are  intended  to  be  limited 
to  the  actual  knowledge  of  the  attorneys 
wdthin  our  (my)  firm  who  have  been 
involved  in  representing  the  OwTier  in 
any  capacity  including,  but  not  limited 
to,  in  cormection  with  the  Capital 
Advance.  We  [I]  have  no  reason  to 
believe  that  any  of  the  documents  on 
which  we  [I]  have  relied  contain  matters 
which,  or  the  assumptions  contained 
herein,  are  untrue,  contrary  to  known 
facts,  or  unreasonable. 

In  reaching  the  opinions  set  forth 
below,  we  [I)  have  assumed,  and  to  our 
[my]  knowledge  there  axe  no  facts 
inconsistent  with,  the  following: 

(a)  Each  of  the  parties  to  the 
Documents,  other  than  the  Owner  (and 
any  person  executing  any  of  the 
Doctunents  on  behalf  of  the  Owner),  has 
duly  and  validly  executed  and  deUvered 
each  such  instrument,  dociiment.  and 
agreement  to  be  executed  in  connection 
with  the  Capital  Advance  to  which  such 
party  is  a  signatory,  and  such  party's 
obligations  set  forth  in  the  Documents 
are  its  legal,  valid,  and  binding 
obligations,  enforceable  in  accordance 
with  this  respective  terms. 

fb)  Each  person  executmg  any  of  the 
Documents,  other  than  the  Owner  (and 
any  person  executing  any  of  the 
Documents  on  behalf  of  the  Owner), 
whether  individually  or  on  behalf  of  an 
entity,  is  duly  authorized  to  do  so. 

(c)  Each  natural  person  executing  any 
of  the  Documents  is  legally  competent 
to  do  so. 

(d)  All  signatures  of  parties  other  than 
the  Owner  (jmd  any  person  executing 


any  of  the  Documents  on  behalf  of 
Owner)  are  genuine. 

(e)  All  Documents  which  were 
submitted  to  us  [me]  as  originals  are 
authentic;  all  Documents  which  weve 
submitted  to  us  [me]  as  certified  or 
photostatic  copies  conform  to  the 
original  document,  and  all  public 
records  reviewed  are  accurate  and 
complete. 

(f)  All  applicable  Documents  have 
been  duly  filed,  indexed,  and  recorded 
among  the  appropriate  official  records, 
and  all  fees,  charges,  and  taxes  due  and 
owing  as  of  this  date  have  been  paid. 

(g)  The  parties  to  the  Documents  and 
their  successors  and  assigns  will:  (i)  Act 
in  good  faith  and  in  a  commercially 
reasonable  manner  in  the  exercise  of 
any  rights  or  enforcement  of  any 
remedies  under  the  Documents;  (ii)  not 
engage  in  any  conduct  in  the  exercise  of 
such  rights  or  enforcement  of  such 
remedies  that  would  constitute  other 
than  fair  and  impartial  dealing;  and  (iii) 
comply  with  all  requirements  of 
applicable  procedural  and  substantive 
law  in  exercising  any  rights  or  enforcing 
anv  remedies  under  the  Documents. 

(h)  The  e.xercise  of  any  rights  or 
enforcement  of  any  remedies  under  the 
Documents  would  not  be 
unconscionable,  result  in  a  breach  of  the 
peace,  or  otherwise  be  contrary  to 
public  policy. 

(i)  The  Owner  has  title  or  other 
interest  in  each  item  of  (i)  real  and  (ii) 
tangible  personal  property 
("Personalty")  comprising  the  Property 
in  which  a  security  interest  is  purported 
to  be  granted  under  the  Documents 
[and,  where  Personalty  is  to  be  acquired 
after  the  date  hereof,  a  security  interest 
is  created  under  the  after-acquired 
property  clause  of  the  Security 
Agreement]. 

In  rendering  this  opinion  we  [I]  also 
have  assumed  that  the  Documents 
accurately  reflect  the  complete 
understanding  of  the  parties  with 
respect  to  the  transactions  contemplated 
thereby  and  the  rights  and  the 
obligations  of  the  parties  thereunder. 
We  [I]  also  have  assumed  that  the  terms 
and  the  conditions  of  the  Capital 
Advance  as  stated  in  the  Documents 
have  not  been  amended,  modified  or 
supplemented,  directly  or  indirectly,  by 
any  other  agreement  or  understanding  of 
the  parties  or  waiver  of  any  of  the 
material  provisions  of  the  Documents. 
After  reasonable  inquiry  of  the  Owner, 
we  [I]  have  no  knowledge  of  any  facts 
or  information  that  would  lead  us  [me] 
to  believe  that  the  assum.ptions  in  this 
paragraph  not  justified. 

In  rendering  this,  we  [I]  also  have 
assumed  that:  (i)  all  Personalty  in  which 
a  security  interest  is  created  under  the 
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Documents  (other  than  accounts  or 
goods  of  a  tj-pe  normally  used  in  more 
than  one  jurisdiction)  is  located  at  the 
Property  and  (ii)  Owner's  (Chief 
Executive  Office]  (only  place  of 
business]  (residence]  is  located  in 

.  After  reasonable  inquiry 

of  the  Owner,  we  [I]  have  no  knowledge 
of  any  facts  or  information  that  would 
lead  us  (me)  to  believe  that  the 
assumptions  in  this  paragraph  are  not 
justified. 

hi  rendering  this  opinion  we  [I]  have, 
with  your  approval,  relied  as  to  certain 
matters  of  fact  set  forth  in  the  Owner's 
Opinion  Certificate,  the  Certificate  of 
Good  Standing  (and  certain  other 
specified  Documents,]  as  set  forth 
herein.  After  reasonable  inquiry  of  the 
Owner  as  to  the  accuracy  and 
completeness  of  the  Owner's  Opinion 
Certificate,  the  Certificate  of  Good 
Standing,  [and  such  other  Documents], 
and  we  [I]  have  no  knowledge  of  any 
facts  or  information  that  would  lead  us 
(me)  to  t)elieve  that  such  reliance  is  not 
justiBed 

Based  on  the  foregoing  and  subject  to 
the  assumptions  and  qualifications  set 
forth  in  this  letter,  it  is  our  [my]  opinion 
that: 

[To  be  used  in  cases  where 
organizational  documents  were 
prepared  by  owner's  attorney) 

1.  The  Ow'ner  is  a (Insert 

Type  of  Entity]  (for  202.  Private  Non- 
profit Corporation  and  For  81 1, 
Institution  or  Foundation],  duly 
organized  and  validly  existing  under  the 
laws  of  the  Organizational  Jurisdiction. 
The  Owner  is  duly  qualified  to  do 
business  and,  based  solely  on  the 
Certificate(s)  of  Good  Standing,  copy 

attached  hereto  as  Exhibit ,  is  in 

good  standing  under  the  laws  of  the 
Organizational  Jurisdiction  and  is 
qualified  to  do  business  as  a  foreign 
entity  in  the  Property  Jurisdiction. 

2.  The  Owner  has  the  power  and 
authority  and  possesses  all  necessary 
governmental  certificates,  permits, 
licenses,  qualifications,  tax  exempt 
status  and  approvals  to  own  (including 
the  authority  to  borrow  the  proceeds  of 
the  Capital  Advance,  to  encumber  the  . 
Property  with  the  Security  Instrument, 
to  execute  the  Capital  Advance 
Documents)  and  operate  the  Property 
and  such  other  assets  as  is  necessary  to 
carry  on  its  business  and  to  carry  out  all 
of  the  transactions  contemplated  by  the 
Capital  Advance  Documents  and 
Collateral  Documents  as  of  the  date  of 
this  opinion  and  to  comply  with  all 
applicable  statutes  and  regulations  of 
the  Federal  Housing  Commissioner  in 
effect  on  the  date  of  the  Firm 
Commitment. 


3.  The  execution  and  delivery  of  the 
Capital  Advance  Documents  and 
CoUatpral  Documents  (where 
apphcable)  by  or  on  behalf  of  the 
Owner,  and  the  consummation  by  the 
Owner  of  the  transactions  contemplated 
thereby,  and  the  performance  by  the 
Owner  of  its  obligations  thereunder, 
have  been  duly  and  validly  authorized 
by  all  necessary  action  by,  or  on  behalf 
of,  the  Owner. 

4.  No  authoriMtion,  consent, 
approval,  or  other  action  by,  or  filing 
with,  any  Organizational  and  Property 
jurisdictions  or  federal  court  or 
goverimiental  authority  other  than  those 
that  have  been  obtained,  as  disclosed  on 

Exhibit ,  attached  hereto,  and 

those  hsted  at  Paragraphs of 

this  opinion  (i.e.,  good  standing 
certificate]  are  required  in  connection 
vfith  the  execution  and  delivery  by  the 
Owner  of  the  Capital  .advance 
Documents  or  Cxiliaterai  Documents 
(where  applicable)  or  the  ownership 
(and  operation]  of  the  Property. 

5.  Each  of  the  Capital  Advance 
Documents  and  Collateral  Documents 
(where  applicable)  has  been  duly 
execute*]  and  delivered  by  the  Owner 
and  constitutes  the  valid  and  legally 
binding  promises  or  obligations  of  the 
Owner,  enforceable  against  the  Owner 
in  accordance  with  its  terms,  subject  to 
the  follovkring  qualifications: 

(i)  the  effect  of  applicable  bankruptcy, 
insolvency,  reorganization,  moratorium 
and  other  similar  laws  affecting  the 
ri^ts  of  creditors  generally;  and 

(ii)  the  effect  of  the  exercise  of  judicial 
discretion  in  accordance  with  general 
principles  of  equity  (whether  applied  by 
a  court  of  law  or  of  equity). 

6.  The  execution  and  delivery  of,  and 
the  performance  of  the  obligations 
under,  the  Capital  Advance  Documents 
and  Collateral  Documents  (where 
applicable),  will  not  violate  the 
Organizational  Documents  of  the  Owner 
or  the  applicable  statutes  and 
regulations  of  HUD  in  effect  on  the  date 
of  the  Firm  Commitment. 

[7.  [Insert  for  Loans  Involving 
Construction  or  Rehabilitation]  To  our 
[my]  knowledge  there  are  no  proposed 
change(s)  of  law,  ordinance,  or 
govwnmental  regulation  (proposed  in  a 
formal  manner  by  elected  or  appointed 
officials)  which,  if  enacted  or 
promulgated  after  the  commencement  of 
construction/reiiabilitation,  would 
require  a  modification  to  the  Project, 
and/or  prevent  the  Project  from  being 
completed  in  accordance  with  the  plans 

and  specifications,  dated .  and 

executed  by,  and  referred  to  in  the 
Construction  Contract  (the  "Plans  and 
Specificatinns'  ).] 


(8.  [Insert  if  There  is  no  Zoning 
Endorsement  Incorporated  into  tlie  Title 
Pobcyl  The  attached  Zoning  Certificate 
states  that  the  Property  appears  on  the 
zoning  maps  of  (Property  Jurisdiction] 

as  being  located  in  a zone. 

According  to  the  zoning  ordinance  of 
the  Property  Jurisdiction,  the  use  of  the 

Property  as  a is  a  permitted  use 

in  such  zone, 
or 

Based  solely  on  the  zoning  Certificate, 

the  Property  may  be  used  for 

as  a  permitted  use] 

(9.  [Use  for  New  Construction  or 
Substantial  Rehabilitation  in  Cases 
Where  HUD  Does  Not  Receive  a 
Certificate  Directly  from  the 
Professional]  Based  solely  on  the 
Certificate,  construction/rehabilitation 
of  the  Project  in  accordance  with  the 
Plans  and  Specifications  will  comply 
with  all  applicable  land  use  and  zoning 
requirements] 

10.  Based  solely  upon  (a)  our  (my) 
knowledge  and  (b)  the  Owner's  Opinion 
Certification,  the  execution  and  delivery 
of  the  Capital  Advance  Documents  and 
Collateral  Documents  (where 
applicable)  will  not:  (i)  cause  the  Owner 
to  be  in  violation  of,  or  constitute  a 
default  under  the  provisions  of.  any 
agreement  to  which  the  Owner  is  a  party 
or  by  which  the  Owner  is  bound,  (ii) 
conflict  with,  or  result  in  the  breach  of, 
any  court  judgment,  decree  or  order  of 
any  governmental  body  to  which  the 
Owner  is  subject,  and  (iii)  result  in  the 
creation  or  imposition  of  any  lien, 
ciiarge,  or  encumbrance  of  any  nature 
whatsoever  upon  any  of  the  property  or 
assets  of  the  Owner,  except  as 
specifically  contemplated  by  the  Capital 
Advance  r)ocuments  or  Collateral 
Documents. 

11.  B.'jsed  solely  upon  (a)  our  (my) 
knowledge,  (h)  the  Owner's  Opinion 
Certification  and  (c)  the  Docket  Search; 
there  is  no  litigation  or  other  claim 
pending  l>eforB  any  court  or 
administrative  or  other  governmental 
body  or  threatened  in  writing  against 
the  C>v/ncr,  or  the  Property,  (except  as 
identified  on  Exhibit  1. 

12.  The  Mortgage  is  in  appropriate 

form  for  recordation  in [Insert 

Proper  Name  of  Local  Land  Records 

Office]  of  _ [Insert  Coimty  or 

Cityl  of  the  Property  Jurisdiction,  and  is 
sufficient,  as  to  form,  to  create  the 
encumbrance  and  security  interest  it 
purports  to  create  in  the  Property. 

1.3.  Filing  of  the  Financing  Statements 
in  the  Failing  Offices  vdll  perfect  the 
security  jnterest  in  the  Personalty  of  the 
Ovk'ner  lo<xiled  in  the  Project 
Jurisdiction,  but  only  to  the  extent  that, 
under  the  Uniform  Commercial  Code  as 
in  effect  in  the  Project  Jurisdiction,  a 
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security  interest  in  each  described  item 
of  Personalty  can  be  perfected  by  filing. 
The  Fihng  (Offices  are  the  only  offices  in 
which  the  Financing  Statements  are 
required  to  be  filed  in  order  to  perfect 
the  security  interest  in  the  Personalty. 

14.  The  Capital  Advance  does  not 
violate  the  usur>'  laws  or  laws  regulating 
the  use  or  forbearance  of  money  of  the 
f'ropertv  lurisdiction. 

1 5  The  laws  of  Property  Jurisdiction 
govern  the  interpretation  and  the 
enforcement  of  the  Capital  Advance 
Documents  and  Collateral  Documents 
(where  applicable)  notwithstanding  that 
the  Owner  may  be  formed  in  a 
jurisdiction  other  than  Property 
Jurisdiction.  The  Owner  can  sue  and  be 
sued  in  Property  Jurisdiction,  including 
without  limitation,  a  suit  on  the  Note  or 
a  foreclosure  proceeding  arising  under 
the  Security  Instrument.  Venue  for  any 
foreclosure  proceeding  under  the 
Security  Instrument  may  be  had  in 
Property  Jurisdiction. 

(16.  (Applies  to  Cases  Where  the  Land 
is  Being  Purchased  From  a  Public  Body) 
There  is  no  default  under  the  PubUc 
Entity  Purchase  Agreement,  and 
construction  in  accordance  with  the 
Plans  and  Specifications  and  within  the 
Lime  frame  specified  in  the  Construction 
Contract  will  not  lead  to  a  default  under 
the  Public  Entity  Purchase  Agreement. 
[Reliance  is  Permitted  on  the  Basis  of 
Knowledge  and  CKv-ner's  Certificate] 

(1 7.  (Applies  to  Cases  Where  the 
Project  is  in  an  Urban  Renewal  Area] 
There  is  no  default  under  the  Land 

Disposition  Contract  between 

and ,  dated and  the 

time  within  which  construction  must  be 
completed  under  the  Capital  Advance 
Agreement  is  within  the  time  specified 
for  completion  in  said  Land  Disposition 
Contract.] 

In  addition  to  the  assumptions  set 
forth  above,  the  opinions  set  forth  above 
are  also  subject  to  the  following 
qualifications 

(i)  The  Uniform  Commercial  Code  of 
the  Property  Jurisdiction  requires  the 
periodic  filing  of  continuation 

statements  with [and ] 

not  more  than prior  to  and  not 

later  than  the  expiration  of  the 

year  period  from  the  date  of  filing  of  the 
Financing  Statements  and  the  expiration 

of  each  subsequent year  period 

after  the  original  filing,  in  order  to 
maintain  the  perfection  and  priority  of 
secunty  interests  and  to  keep  the 
Financing  Statements  in  effect. 

(ii)  We  express  no  opinion  as  to  the 
laws  of  any  jurisdiction  other  than  the 
laws  of  the  Property  Jurisdictibn  and 
(and  the  Organizational  Jurisdiction,  if  it 
is  different.]  and  the  laws  of  the  United 
States  of  America.  The  opinions 


expressed  above  concern  only  the  effect 
of  the  laws  (excluding  the  principles  of 
conflict  of  laws)  of  the  Property 
Jurisdiction  [and  the  Organizational 
Jurisdiction,  if  it  is  different]  and  the 
United  States  of  America  as  currently  in 
effect.  We  assume  no  obligation  to 
supplement  this  opinion  if  any 
applicable  laws  change  after  the  date  of 
this  opinion,  or  if  we  become  aware  of 
any  facts  that  might  change  the  opinions 
expressed  above  after  the  date  of  this 
opinion. 
We  [1]  confirm  that: 

(a)  based  on  the  Organizational  Documents, 
the  name  of  the  Owner  in  each  of  the  Capital 
Advance  Documents  and  Collateral 
Documents  (where  applicable)  and  the  Title 
Policy  and  Firm  Conunitment  is  the  correct 
legal  name  of  the  Owner; 

(b)  the  legal  description  of  the  Property  is 
consistent  in  the  Documents  wherein  it 
apfjears  and  in  Exhibit hereto: 

(c)  we  |I]  do  not  have  any  financial  interest 
in  the  Project,  the  Property,  or  the  Capital 
Advance,  other  than  fees  for  legal  services 
performed  by  us,  payinent  for  which  has 
been  provided;  and  we  (l)  agree  not  to  assert 

a  claim  or  lien  against  the  Project,  the  Owner, 
the  Capital  Advance  proceeds  or  income  of 
the  Project; 

(d)  other  than  as  counsel  for  the  Owner,  we 
have  no  interest  in  the  Owner  or  any  other 
party  involved  in  the  Capital  Advance 
transaction  and  do  not  seri'e  as  |a  director, 
officer  or)  (anl  employee  of  the  Owner.  We 
have  no  undisclosed  interest  in  the  subject 
matters  of  this  opinion; 

(e)  based  solely  upon  the  Sun.  eyor's 
Certificate  and  the  Surveyor's  Plat,  flood 
insurance  [is  OR  is  not]  required  pursuant  to 
12  U  S.C.  4012a{a).  [Insert  if  flood  insurance 
is  required:  based  solely  on  the  Flood 
Insurance  Receipt,  flood  insurance  is  in  effect 
which  satisfies  the  requirements  of  12  U.S.C. 
4012a(a).l 

(0  we  [1)1  do  not  represent  any 
development  team  member  (as  defined  in  24 
CFR  part  889  (section  202)  or  24  CFR  part 
890  (811  program)  or  any  other  party  or 
interest  in  connection  with  the  above 
refierenced  housing  project  other  than  the 
Owner  except  for  representation  as  the 
personal  attorney  for  an  individual 
associated  with  a  development  team  member 
in  matters  not  involving  the  housing  project. 
If  a  dispute  arises  between  the  Owner  and  a 
development  team  member,  my  efforts  will 
be  directed  exclusively  towards  serving  the 
Owner.  We  [1]  have  submitted  to  HUD  an 
Identity  of  Interest  and  Disclosure 
Certification; 

(g)  to  our  knowledge,  there  are  no  liens  or 
encumbrances  against  the  Property  which  are 
not  reflected  as  exceptions  to  coverage  in  the 
Title  Policy; 

(h)  we  [I]  hereby  agree  that  we  (1)  will 
represent  the  Owner,  if  it  so  desires,  in 
connection  with  the  final  capital  advance 
disbursement  by  HUD,  in  which  event  I  will 
be  entitled  to  the  25%  payment  now  being 
withheld;  and 

(i)  Except  for  the  25%  being  withheld 
(amounting  to  $ )  we  (I)  have 


been  paid  in  full  for  my  services  and  to  the 
best  of  my  knowledge,  information  and  belief 
the  Ovvner  is  obligated  to  no  other  party  on 
account  of  legal  services,  except  that 

S is  payable  upon  disbursement 

of  the  capital  advance. 

The  foregoing  opinions  are  for  the 
exclusive  rehance  of  HUD;  however, 
they  may  be  made  available  for 
informational  purposes  to,  but  not  for 
the  reliance  of,  the  assigns  or  transferees 
of  the  Owner,  or  prospective  purchasers 
of  the  Project.  We  [1]  acknowledge  that 
the  making,  or  causing  to  be  made,  of  a 
false  statement  of  fact  in  this  opinion 
letter  and  accompanying  materials  may 
lead  to  criminal  prosecution  or  civil 
liability  as  provided  pursuant  to 
applicable  law,  which  may  include  18 
U.S.C.  1001,  1010.  1012;  31  U.S.C.  3729. 
3802. 

Sincerely. 

lAuthorized  Signature) 

For  use  in  the  Section  202.  Supportive 
Housing  for  the  Elderly  Program  and 
Section  811.  Supportive  Housing  for 
Persons  with  Disabilities  Program 

February  18.  1994 

Department  of  Housing  and  Urban 
Development,  Federal  Housing 
Administration 

Instructions  to  Guide  for  Opinion  of 
Owner's  Counsel 

Explanatory  Comments 

The  guide  for  this  opinion  has  been 
prepared  in  view  of  the  ABA  Accord 
and  various  state  law  bar  reports  on 
opinion  letters. 

The  Department  regards  the  counsel 
to  the  Owner  as  the  crucial,  central 
figure  in  the  process  of  preparing  and 
executing  the  legal  and  administrative 
documents  necessary  to  achieve  a 
closing  in  connection  with  a  first 
Mortgage  (Deed  of  Trust)  and  Mortgage 
Note  ("Capital  Advance")  from  HUD  to 
the  Chvner.  Pursuant  to  24  CFR  part  24, 
24.105(p),  attorneys  or  others  in  a 
business  relationship  with  the  Owner 
are  defined  as  "principals."  Even 
though  the  Guide  is  quite  different  than 
its  predecessor  (HUD  90166-CA),  such 
revision  does  not  in  any  fashion  relieve 
the  counsel  to  the  Owner  of  its 
obligations  to  its  client  and  the 
Department.  In  part,  these 
responsibilities  entail  the  exercise  of 
due  diligence  to  assure  the  accurate  and 
timely  preparation,  completion  and 
submission  of  the  forms  required  by  the 
Department  in  connection  with  the 
transaction.  Further,  the  counsel  to  the 
Owner  and  any  other  attorneys  involved 
in  the  transaction,  should  be  thoroughly 
familiar  with  the  regulations. 
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procedures  and  directives  of  the 
Department  pertaining  to  each 
transaction  in  which  counsel 
participates.  The  Department  taJces 
seriously  the  preparation  and 
completion  of  the  various  documents 
involved  in  the  Capital  Advance 
Program  (most  of  which  are  HTJD  Form 
documents)  and  cannot  overemphasize 
the  importance  of  the  following: 

"Warning:  HUD  will  prosecute  false 
claims  and  statements.  Conviction  may 
result  in  criminal  and/or  civil  penalties. 
(18  U.S.C  1001,  1010.  1012:  31  U.S.C. 
3729,  3802)" 

With  limited  state  law  related 
exceptions,  we  expect  that  Owner's 
counsel  will  be  able  to  follow  the  guide 
opinion  and  HUD  field  counsel  should 
not  accept  opinions  that  otherwise 
substantially  or  materialiy  deviate  from 
the  guide.  Although  we  understand  that 
attorneys  and  law  firms  may  have 
evolved  particular  styles  and  forms  of 
opinion,  HUD  field  counsel  do  not  have 
time  to  negotiate  each  and  every 
opinion  and  if  is  essential  that  the  guide 
be  followed  in  both  style  and  substance 
in  order  to  ensure  a  timely  closing. 

The  couns*-!  to  the  Owner  is  expected 
to  complete  a  draft  opinion  for 
submission  to  HUD  field  counsel  ten 
days  prior  to  the  closing  along  with  the 
other  closing  documents.  Any 
deviations  should  be  specifically 
identified  (blackJined  or  highlighted) 
and  discussed  with  field  counsel  at  that 
time  Any  material  deviation  not 
required  by  State  or  local  law  must  be 
brought  to  the  attention  of  HUDs  Office 
of  General  Counsel  by  field  counsel 
along  with  an  explanation  as  to  the 
necessity  for  the  deviation. 

Brackets  are  used  ;n  the  opinion  letter 
to  indicate  alternate  language, 
insertions,  documents,  or  instructions 
depending  on  the  applicable  facts  and 
underlining  is  used  to  indicate  blanks 
that  must  be  completed. 

The  guide  opinion  contains  some 
instr.ictinns  and  definitions  and  is 
largely  self-explanatory;  however,  the 
following  instmctions  and  clarifications 
may  be  helpful.  The  numbers  and  letters 
used  below  relate  to  the  paragraph 
numbers  and  letters  in  the  guide 
opinion  unless  page  numbers  are 
specdiically  designated. 

Page  1  and  Introductory  Paragraph 

•  Letterhead  and  date:  The  opinion 
must  be  typed  on  the  firm  or  single 
practitioner  s  Iptterhead  and  dated  the 
date  of  the  Capital  Advance  by  HUT). 

•  Reference:  Data  regarding  the 
project  (name.  HUD  project  number,  and 
location  must  be  accurate  and  inserted 
in  the  appropriate  blanks. 


•  Addressees:  The  opinion  must  be 
delivered  to  HUD  to  establish  the 
explicit  right  to  rely  on  the  opinion. 

•  Description  of  the  Capital  Advance: 
The  Capital  Advance  amounts  is  the 
original  principal  amount  of  the  Capital 
Advance  unless  a  modification  is 
necessitated  in  connection  with  the 
closing. 

List  of  Documents 

•  In  General:  Each  document 
executed  in  connection  with  the  Capital 
Advance  must  be  bsted  by  Us  correct 
title.  It  is  imperative  that  care  must  be 
taken  to  compile  a  hst  that  accurately 
and  completely  reflects  the  transaction 
prior  to  submission  to  HUD  of  the  initial 
draft.  After  HL!D  review  of  the  initial 
draft,  the  opinion  may  have  to  be 
modified,  as  neceiisary.  to  satisfy  HLT). 

All  documents  executed  in 
connection  with  the  Capital  Advance 
must  be  listed  regardless  of  whether  the 
document  is  required  by  HLT).  The 
appropriate  HUD  or  FHA  form  number, 
if  applicable,  must  be  indicat«d  in 
parens  after  each  document. 

All  of  the  Documents  must  be 
reviewed.  The  following  HUD 
guidelines  should  be  followed  in 
preparing  or  reviewing  the  Documents. 

1.  HLT)  Handbook  4571.5,  Supportive 
Housing  for  the  Elderly — Conditional 
Commitment — Final  Closing,  dated  July 
1992.  should  be  followed.  This 
Handbook  provides  copies  of  most  of 
the  Documents  required  by  HLJD  to  be 
used  in  the  202  Program  Closings.  Until 
HUD  publishes  a  similar  Handbook  for 
the  Supportive  Housing  for  Persons 
with  DisabihUes  Program,  section  811 
Capital  Advance  closings  shall  follow 
the  4571.5  Handbook. 

2.  .Ml  202  and  811  Owners  must 
adopt  the  model  Certificate  of 
hicorporation  (HUD-91732-A-CA) 
except  for  Field  Counsel  modifications 
related  to  State  law  or  modifications 
required  by  the  Internal  Revenue 
Service.  All  other  m.odifications  must  be 
approved  by  HUD. 

3.  The  HLT)  field  counsel  have  not 
been  consistent  in  requiring  HUD  to  be 
named  in  the  Financing  Statements  as  a 
.secured  party  or  as  its  interests  may 
appear,  consequently,  the  requirement 
that  HUD  be  so  named  is  now  being 
standardized.  This  should  be  clarified 
through  appropriate  language  in  the 
Security  Agreement.  The  purpose  is  to 
clarify  that,  under  certain 
circumstances,  HUD  may  assert  some 
rights  in  the  personalty  arising  under 
the  Regulatory  Agreement  which  would 
precede  an  assignment  of  the  mortgage. 
This  is  desirable  in  the  event  HLT) 
exercises  some  of  its  remedies  under  the 
Regulatory  Agreement  in  cases  where 


the  mortgage  has  not  been  assigned  to 
HUT)  It  will  not  be  necessary  for  HLT) 
to  consent  to  every  UCC  termination, 
renewal,  assignment,  etc  until  HUDs 
rights  as  a  secured  party  are  established. 
HUD  IS  being  named  "as  its  interests 
appear"  so  that,  for  example,  where 
HUD  obtains  a  court  order,  HUD  will  be 
able  to  establish  a  paramount  interest  in 
the  Project  income  stream,  and  other 
personality  pursuant  to  the  Regulatory 
Agreement 

4.  UCC  searches:  The  UCC  Search  can 
be  conducted  by  either  the  title 
insurance  company,  a  reputable 
document  search  firm,  the  counsel  to 
the  Owner  or  any  other  attorney 
licensed  in  the  jurisdiction.  One  or  more 
UCC  searches  performed  not  more  than 
30  days  prior  to  the  date  of  the  opinion 
of  Ov^rner's  counsel  must  be  made  and 
retained  by  the  field  counsel  in  the 
Capital  Advance  file. 

5.  E\ndence  of  zoning  compliance: 
The  evidence  of  zoning  compliance  will 
vary  depending  on  the  circumstances. 
The  evidence  should  establish  that  the 
building,  if  constructed  according  to 
plans  and  circumstances,  will  comply 
with  all  zoning  requirements.  The 
evidence  may  be  in  the  form  of  a  letter 
or  certificate  from  the  appropriate  local 
official  staling  that,  if  the  building  is 
constructed  according  to  the  plans  and 
specifications  submitted  for  review,  the 
building  will  comply  with  all  zoning 
requirements.  If  the  locality  has  no 
zoning  ordinance,  a  letter  should  be 
submitted  from  the  chief  executive 
stating  such.  In  those  drcumstances,  it 
may  be  necessary  to  obtain  a  letter  from 
the  local  planning  body  of  the  county  in 
which  the  project  is  located,  that  the 
proposed  development  is  compatible 
with  the  county's  comprehensive  plan 
If  the  zoning  approval  is  based  upon  a 
variance  or  ether  special  action,  the 
closing  may  have  to  be  delayed  until  the 
time  for  appeals  has  run.  In  extremely 
complex  cases,  an  opinion  may  need  to 
be  obtained  &om  legal  counsel 
specializing  in  local  zoning  matters. 
Such  letter  must  be  attached  as  an 
exhibit  and  referenced  in  the 
appropriate  paragraphs  of  the  Opinion. 

6.  Survey;  the  survey  must  be  signed, 
sealed  and  dated  within  90  days  of  the 
closing. 

7.  Docket  search:  The  Docket  Search 
can  be  conducted  by  either  the  title 
insurance  company,  a  reputable 
document  search  firm,  the  counsel  to 
the  Owner  or  any  other  attorney 
licensed  in  the  jurisdiction. 

8.  If  any  IXX)  Financing  Statements 
have  been  filed  on  the  Personalty  in 
conjunction  with  any  transaction  other 
than  the  Capital  Advance,  they  must  be 
identified  to  the  HUD  field  counsel  as 
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well  as  details  with  respect  to  how  such 
Financing  Statements  will  be  terminated 
at  the  time  of  closings. 

9.  If  the  Owner  or  any  principal  of  the 
Owner  is  involved  in  any  litigation,  all 
such  Utigation  matter(s)  must  be 
disclosed  in  writing  to  HUD  field 
counsel.  If  the  htigation  involves  HUD's 
comphance  with  civil  rights 
requirements,  it  must  immediately  be 
brought  to  the  attention  of  appropriate 
Fair  Housing  and  Equal  Opportunity 
personnel.  As  an  example,  it  is  not 
uncommon  for  neighbors  of  a  proposed 
site  for  a  group  home  for  persons  with 
disabilities  to  harbor  discriminatory 
attitudes  toward  persons  with 
disabilities  and  to  sue  to  attempt  to 
block  the  establishment  or  operation  of 
a  group  home. 

Acceptability  of  Counsel 

•  Owner's  counsel  must  opine  as  to 
the  law  of  the  Property  jurisdiction  and 
the  state  of  Owner's  organization,  if 
different  from  the  Proporty  jurisdiction. 
HUD  requires  that  Owner's  counsel  be 
admitted  to  practice  law  in  each 
jurisdiction  in  which  such  admission  is 
required  by  the  laws  or  ethical 
considerations  of  the  bar  to  be  able  to 
give  the  opinion.  If  multiple  ' 
jurisdictions  are  involved,  two  opinions 
may  be  required:  one  with  respect  to  the 
organization  of  the  Owner  and  another 
with  respect  to  the  real  property  and 
Capital  Advance  issues.  A  combination 
of  the  OwTier's  reg\ilar  counsel  and 
special  local  counsel  may  be  required  to 
satisf>  this  requirement.  If  counsel's 
satisfaction  of  these  requirements  is  not 
evident  from  the  letterhead  of  the  firm, 
the  field  counsel  should  include  a 
vvTitten  explanation  in  the  Capital 
Advance  Closing  File.  In  all  events,  each 
provision  in  the  Guide  must  be 
addressed  whether  one  or  more 
opmions  is  required  to  do  so. 

S')gnafures 

•  The  opinion  may  be  signed  by  an 
authorized  person  of  the  law  firm,  in 
that  person's  name 

Owner's  Certification 

•  A  form  of  Owner's  Certification  is 
attached.  The  form  represents  the 
minimum  amount  of  information  that 
should  be  obtained  from  the  Owner  (but 
additions,  revisions  and  rephrasing  are 
acceptable  so  long  as  the  O^-ner  is 
certifying  as  to  factual  matters  and  not 
legal  conclusions].  The  Owners 
Certification  must  be  dated  the  same 
date  as  the  Capital  Advance  Documents. 

For  use  in  the  Section  202,  Supportive 
Housing  for  the  Elderly  Program  and 
Section  811.  Supportive  Housing  for 
Persons  with  DisabiUties  Program 


February  18.  1994. 

Exhibit  A  To  Opinion  of  Owner's 
Counsel 

Certification  of  Owner 

This  Certification  of  Owmer  is  made 

the day  of ,  19 

by ,  (the  "Owner")  for 


reliance  upon  by 


(the 
"Owner's  Counsel")  in  cormection  with 
the  issuance  of  an  opinion  letter  dated 
of  even  date  herewith  (the  "Opinion 
Letter")  by  ("Owner's  Counsel")  as  a 
condition  for  the  making  of  a  capital 
advance  by  the  Department  of  Housing 
and  Urban  Development  ("HUD")  in  the 

amount  of  $ (the  "Capital 

Advance")  to  the  OwTier.  In  cormection 
with  the  Opinion  Letter,  the  Owner 
hereby  certifies  to  Owner's  Counsel  for 
its  reliance,  the  truth,  accuracy  and 
completeness  of  the  following  matters: 

1.  The  Organizational  Documents  are  the 
only  documents  creating  the  Owner  or 
authorizing  the  Capital  Advance,  and  the 
Organizational  Documents  have  not  been 
amended  or  modified  except  as  stated  in  the 
Opinion  Letter. 

2.  The  terms  and  conditions  of  the  Capital 
Advance  as  reflected  in  the  Capital  Advance 
Documents  have  not  been  amended, 
modified  or  supplemented,  directly  or 
indirectly,  by  any  other  agreement  or 
understanding  of  the  parties  or  waiver  of  any 
of  the  material  provisions  of  the  Capital 
Advance  Documents. 

3.  All  tangible  {personal  property  of  the 
Owner  in  which  a  security  interest  is  granted 
under  the  Capital  Advance  Documents  [other 
than  off-site  construction  materials  and/or 
accounts  or  goods  of  a  type  normally  used  in 
more  than  one  jurisdiction  and/or  additional 
collateral  personalty]  is  located  at  the 
Projjerty  (as  defined  in  the  Opinion  Letter) 
and  the  Owner's  [Chief  Executive  Office] 
[only  place  of  business]  [residence]  is  located 
in 

4.  The  execution  and  delivery  of  the 
Capital  Advance  Documents  will  not  (i) 
cause  the  Owner  to  be  in  violation  of.  or 
constitute  a  default  under  the  provisions  of 
any  agreement  to  which  the  Owner  is  a  party 
or  by  which  the  Owner  is  bound,  (ii)  conflict 
with,  or  result  in  the  breach  of,  any  court 
judgment,  decree  or  order  of  any 
governmental  body  to  which  the  Owner  is 
subject,  and  (iii)  result  in  the  creation  or 
imposition  of  any  lien,  charge,  or 
encumbrance  of  any  nature  whatsoever  upon 
any  of  the  property  or  assets  of  the  Owner, 
except  as  sfjecifically  contemplated  by  the 
Capital  Advance  Documents. 

5.  There  is  no  litigation  or  other  claim 
pending  before  any  court  or  administrative  or 
other  governmental  body  or  threatened 
against  the  Owner,  the  Property,  or  any  other 
properties  of  the  Owner  [except  as  identified 

on  Exhibit ,  List  of  Litigation,  in  the 

Opinion  Letter.] 

6.  There  is  no  default  under  the  Public 
Entity  Agreement  (as  defined  in  the  Opinion 
Letter)  nor  have  events  occurred  which  with 


the  passage  of  time  will  result  in  a  default 
under  the  Regulatory  Agreement. 

Note:  All  capitalized  terms  not  defined 
herein  shall  have  the  meanings  set  forth  in 
the  Opinion  Letter. 

In  witness  whereof,  the  Owner  has 
executed  this  Certification  of  Owner 
effective  as  of  the  date  set  forth  above. 
Owner: 


For  use  in  FR.'K  Insured  Transactions 
February  18,  1994. 

Department  of  Housing  and  Urban 
Development,  Federal  Housing 
Administration 

Instructions  to  Guide  for  Opinion  of 
Mortgagor's  Counsel 

Explanatory  Comments 

The  guide  for  this  opinion  has  been 
prepared  in  view  of  changes  in  opinion 
practice  as  reflected  by  the  ABA  Accord 
and  various  state  law  bar  reports  on 
opinion  letters. 

The  Department  regards  the  counsel 
to  the  Mortgagor  as  the  crucial,  central 
figure  in  the  process  of  preparing  and 
executing  the  legal  and  administrative 
documents  necessary  to  achieve  a 
closing  where  the  mortgage  note  is 
endorsed  for  mortgage  insurance  by  the 
Department.  Pursuant  to  24  CFR  part  24, 
24.105(p),  attorneys  or  others  in  a 
business  relationship  with  the 
Mortgagor  are  defined  as  "principals." 
Even  though  the  Guide  is  quite  different 
in  form  from  its  predecessor  (FHA  Form 
No.  1725),  the  substance  is  not  intended 
to  be  substantially  different  and  the 
revision  does  not  in  any  fashion  relieve 
the  counsel  to  the  Mortgagor  of  its 
obligations  to  its  client,  the  Mortgagee 
and  the  Department.  In  part,  these 
responsibilities  entail  the  exercise  of 
due  diligence  to  assure  the  accurate  and 
timely  preparation,  completion  and 
submission  of  the  forms  required  by  the 
Department  in  connection  with  the 
transaction.  Further,  the  counsel  to  the 
Mortgagor  and  any  other  attorneys 
involved  in  the  transaction,  should  be 
thoroughly  familiar  with  the 
regulations,  procedures  and  directives 
of  the  Department  pertaining  to  each 
mortgage  insurance  transaction  in 
which  counsel  participates.  The 
Department  takes  seriously  the 
preparation  and  completion  of  the 
various  documents  involved  in  the 
mortgage  insurance  process  (most  of 
which  are  HUD  form  documents)  and 
cannot  overemphasize  the  importance  of 
the  following: 
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Warning:  HUD  will  prosecute  false  claims 
and  statements.  Conviction  may  result  in 
criminal  and/or  civil  penalties.  (18  U.S.C. 
1001.  1010,  1012;  31  U.S.C  3729,  3802) 

With  limited  state  law  related 
exceptions,  we  expect  that  Mortgagor's 
counsel  will  be  able  to  follow  the  guide 
in  rendering  an  opinion  and  HUD  field 
counsel  should  not  accept  opinions  that 
otherwise  substantially  or  materially 
deviate  from  the  guide.  Although  we 
understand  that  attorneys  and  law  firms 
may  have  evolved  particular  styles  and 
forms  of  opinion,  HUD  field  counsel  do 
not  have  time  to  negotiate  each  and 
every  opinion  for  stylistic  changes  and 
it  is  essential  that  the  guide  be  followed 
in  both  style  and  substance  in  order  to 
ensure  a  timely  closing. 

The  counsel  to  the  Mortgagor  is 
expected  to  complete  a  draft  opinion  for 
submission  to  HUD  field  counsel  at  least 
ten  days  prior  to  the  closing  along  with 
the  other  closing  documents.  Any 
deviations  should  be  specifically 
identified  (blacklined  or  highlighted) 
and  discussed  with  field  counsel  at  that 
time.  Any  material  deviation  not 
required  by  State  or  local  law  must  be 
brought  to  the  attention  of  the  Assistant 
General  Counsel,  Multifamily  Mortgage 
Division,  by  field  counsel  along  with  an 
explanation  as  to  the  necessity  for  the 
deviation. 

It  is  anticipated  that  the  guide  can  be 
utilized  in  connection  with  all  types  of 
closings:  Insured  advances  or  insurance 
upon  completion  (for  new  construction 
or  substantial  rehabilitation);  final 
closings  (for  refinancings,  etc.). 
Therefore,  it  is  crucial  that  the  correct 
options  be  selected  in  instances  where 
choices  are  provided. 

Brackets  are  used  in  the  opinion  letter 
to  indicate  alternate  language, 
insertions,  documents,  or  instructions 
depending  on  the  applicable  facts  and 
underlining  is  used  to  indicate  blanks 
that  must  be  completed. 

The  guide  opinion  contains  some 
instructions  and  definitions  and  is 
largely  self-explanatory;  however,  the 
following  instructions  and  clarifications 
may  be  helpful.  The  numbers  and  letters 
used  below  relate  to  the  paragraph 
numbers  and  letters  in  the  guide 
opinion  unless  page  numbers  are 
specifically  designated. 

Page  1  and  Introductory  Paragraph 

•  Letterhead  and  date:  The  opinion 
must  be  typed  on  the  firm  letterhead 
and  dated  the  date  of  endorsement  of 
the  mortgage  note  by  HUD. 

•  Reference:  Data  regarding  the 
project  (name,  HUD  project  number,  and 
location  and  the  name  or  title  of  the 
Mortgagor  must  be  accurate  and  inserted 
in  the  appropriate  blanks. 


•  Addressees:  The  opinion  must  be 
delivered  to  HUD  as  well  as  the 
Mortgagee  making  the  loan  to  establish 
the  explicit  right  of  each  to  rely  on  the 
opinion.  The  Mortgagee's  counsel  may 
be  relying  on  the  opinion  for  certain 
aspects  of  its  opinion,  if  so,  the  opinion 
must  also  be  addressed  to  counsel  to  the 
Mortgagee. 

•  Description  of  the  Loan:  The  loan 
amount  is  the  original  principal  amount 
of  the  loan  being  insured  unless  a 
modification  is  necessitated  in 
connection  with  the  closing. 

•  Source  of  funds  for  the  Loan:  In  the 
second  full  sentence  on  page  2  the 
source  of  funds  must  be  accurately 
identified. 

List  of  Documents 

•  In  General:  If  there  are  no  brackets 
around  a  particular  document,  the 
document  is  one  which  is  commonly 
used  for  initial  endorsements  for 
insured  advances  completion  cases; 
however,  it  should  be  emphasized  that 
it  is  impossible  to  Ust  every  document 
for  every  insured  loan.  Further,  no 
attempt  has  been  made  to  Hst  all 
docximents  utihzed  in  all  types  of 
refinancings  and  certain  specialized 
programs,  e.g.  certificates  of  need  and 
licenses  for  health  care  programs. 
Conversely,  some  documents  may  not 
be  utihzed  in  a  particular  transaction 
and  should  be  deleted  from  the  list  in 
the  actual  opinion.  Brackets  around  the 
name  of  the  document  indicate  that  the 
document  may  or  may  not  be  used  for 
every  loan.  If  bracketed  documents  are 
not  used  in  a  particular  loan  transaction, 
then  delete  such  docviments  from  the 
list  in  the  actual  opinion.  Each 
dociiment  executed  in  connection  with 
the  loan  must  be  hsted  by  its  correct 
title,  showing  each  party  executing  it 
and  its  date.  If  documents  are  dated  "as 
of  a  particular  date,  then  such  phrase 
should  be  included  in  the  description  in 
the  text.  It  is  imperative  that  care  must 
be  taken  to  compile  a  hst  that  accurately 
and  completely  reflects  the  transaction 
in  the  submission  to  HUD  of  the  initial 
draft.  After  HUD  review  of  the  initial 
draft,  the  opinion  may  have  to  be 
modified,  as  necessary,  to  satisfy  HLD. 

All  documents  executed  in 
connection  with  the  loan  transaction 
must  be  listed  regardless  of  whether  the 
document  is  required  by  HLT).  The 
appropriate  HUD  or  FHA  form  number, 
if  apphcable,  must  be  indicated  in 
parenthesis  after  each  document.  Please 
note  that  the  Guide  hsts  a  four  digit 
number  after  virtually  all  of  the 
standard  HLTD  documents.  In  many 
instances  as  these  forms  have  been 
updated,  the  four  digit  number  has  been 
changed  so  that  they  are  now  preceded 


by  a  "9."  However,  HLD  is  in  the 
process  of  changing  to  a  standardized 
four  digit  number  which  should  become 
effective  in  1994. 

A.  Organizational  Documents.  All  of 
the  Organizational  Dociunents  must  be 
reviewed. 

1.  In  addition  to  reviewing  the 
Organizational  Documents  hsted  in  the 
opinion,  the  following  HUD  guidelines 
should  be  followed  in  preparing  or 
reviewing  the  following  organizational 
documents. 

a.  Corporate  mortgagor — any  form  of 
corporate  charter  or  articles  of 
incorporation  may  be  used  which: 

(1)  Contains  nothing  inconsistent  with 
the  Regulatory  Agreement, 

(2)  Gives  the  Mortgagor  the  powers 
necessary  to  operate  the  project  and 
execute  the  note  and  mortgage,  and 

(3)  Specifically  authorizes  the 
execution  of  the  Regulatory  Agreement. 

Suggested  charter  provisions  to 
accomplish  the  above  are: 
Purposes 

(a)  To  create  a  private  corpwration  to 
construct  or  to  acquire  a  Irental  housing 
project  or  health  care  facility)  and  to  operate 
the  same;  (b)  to  enable  the  financing  of  the 
construction  of  such  [rental  housing  project 
or  health  care  facility)  with  the  assistance  of 
mortgage  insurance  under  the  National 
Housing  Act;  (c)  to  enter  into,  perform,  and 
carry  out  contracts  of  any  kind  necessary  to, 
or  in  connection  with,  or  incidental  to,  the 
accomplishment  of  the  purjxwes  of  the 
corporation,  including,  expressly,  any 
contract  or  contracts  with  the  Secretary  of 
Housing  and  Urban  Development  which  may 
be  desirable  or  necessary  to  comply  with  the 
requirements  of  the  National  Housing  Act.  as 
amended,  and  the  Regulations  of  the 
Secretary  thereunder,  relating  to  the 
regulation  or  restriction  of  mortgagors  as  to 
rents,  sales,  charges,  capital  structure,  rate  of 
return  and  methods  of  operation;  (d)  to 
acquire  any  property,  real  or  {personal,  in  fee 
or  under  lease,  or  any  rights  therein  or 
appurtenant  thereto,  necessary  for  the 
construction  and  operation  of  (the  rental 
housing  project  or  health  care  facility);  and 
(e)  to  borrow  money,  and  issue  evidence  of 
indebtedness,  and  to  secure  the  same  by 
mortgage,  deed  of  trust,  pledge,  or  other  lien 
m  furtherance  of  any  or  all  of  the  objects  of 
its  busmess  in  connection  with  the  (rental 
housing  project  or  health  care  facility! 

Powers 

The  corjxjration  shall  have  the  power  to  do 
and  perform  all  things  whatsoever  set  out  in 
the  PURPOSES  section,  and  necessary  or 
incidental  to  the  accomplishment  of  said 
purposes. 

The  corporation,  specifically  and 
particularly,  shall  have  the  power  and 
authonty  to  enter  into  a  Regulatory 
Agreement  with  the  Secretary  of  Housing  and 
Urt)an  Development  setting  out  the 
requirements  of  the  Department. 

b.  Partnership  Mortgagor — A  copy  of 
the  partnership  agreement  should  be 
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furnished  and  should  be  examined  to 
determine  that  it  contains  nothing 
inconsistent  with  the  Regulatory 
Agreement  and  that  the  term  of  the 
partnership  equals  or  exceeds  the  term 
of  the  Mortgage  Loan.  It  should  further 
contain  a  provision  substantially  as 
follows: 

The  partnership  is  Buthorized  to  execute  a 
note  and  mortgage  in  order  to  secure  a  loan 
to  be  insured  by  the  Secretar>-  of  Housing  and 
L'rbaa  De^■Blopment  and  to  execute  a 
Regulatory-  Agreement  and  other  documents 
required  by  the  Secretary  in  connection  with 
such  loan  Any  incoming  general  partner 
shall  as  a  condition  of  receiving  an  interest 
in  the  partnership  agree  to  be  bound  by  the 
note,  mortgage,  and  Regulatory  Agreement 
and  other  documents  required  in  connection 
with  the  FHA  insured  loan  to  the  same  extent 
and  on  the  same  terms  as  the  other  general 
partners  Upon  any  dissolution,  no  title  or 
right  to  possession  and  control  of  the  project, 
and  no  r»ght  to  collect  the  rents  therefrom 
shall  pass  to  any  person  who  is  not  bound 
by  the  Regulatory  Agreement  in  a  manner 
satisfactory  to  the  Secretary. 

c.  Trust — any  Trust  Agreement  before 
it  is  finally  accepted  generally  should: 

(1)  Give  the  trustee  the  powers 
necessar)  to  execute  the  note  and 
mortgage; 

(2)  Specifically  authorize  the 
execution  of  the  Regulator'  Agreement; 

(3)  Contain  nothing  inconsistent  with 
the  Resulatory  Agreement; 

(4)  Prohibit  the  transfer  of  beneficial 
interest  prior  to  completion  of  the 
project  without  the  prior  written 
consent  of  the  Secretan.  and  prohibit 
the  transfer  of  such  interest  subsequent 
to  completion  of  the  project  unless  the 
new  beneficiary'  assumes  and  agrees  to 
be  bound  by  the  Regulatory  Agreement; 
and 

(5)  Require  that  the  Secretary  be 
advised  ten  (10)  days  prior  to  any 
proposed  transfers  of  beneficial 
interests. 

G.  The  HUD  fieid  counsel  have  not 
beea  consistent  in  requiring  HUD  to  be 
named  in  the  Financing  Statements  as  a 
secured  party  or  as  its  interests  may 
appear;  consequently,  the  requirement 
that  HUD  be  so  named  is  now  being 
standardized.  This  should  be  clarified 
through  appropriate  language  in  the 
Security  Agreement.  The  purpose  is  to 
clarify  that,  under  certain 
circumstances.  HLT)  may  assert  some 
rights  in  the  personalty  arising  under 
the  Regulator}'  Agreement  which  would 
precede  an  assignment  of  the  mortgage. 
This  is  desirable  in  the  event  HUD 
exercises  some  of  its  remedies  under  the 
Regulatory  Agreement  in  cases  where 
the  mortgage  has  not  been  assigned  to 
HUD.  It  will  not  be  necessar>-  for  HUD 
to  consent  to  every  iXXl  termination, 
renewal,  assignment,  etc.  until  HUD's 


rights  as  a  secured  party  are  established. 
HUD  is  being  nameid  "as  its  interests 
appear"  so  that,  for  example,  where 
HUD  obtains  a  court  order,  HUD  will  be 
able  to  establish  a  paramount  interest  in 
the  Project  income  stream,  and  other 
personalty  pursuant  to  the  Regulator}' 
Agreement. 

Q.  UCC  searches:  The  UCC  search  can 
be  conducted  by  either  the  title 
insiu^nce  company,  a  reputable 
document  search  firm,  the  counsel  to 
the  Mortgagor  or  any  other  attorney 
licensed  in  the  jurisdiction. 

T-  Evidence  of  zoning  compliance: 
The  evidence  of  zoning  compliance  will 
vary  depending  on  the  circumstances. 
The  evidence  should  establish  that  the 
building,  if  constructed  according  to 
plans  and  circumstances,  will  comply 
with  all  zoning  t^uirements.  The 
evidence  may  be  in  the  form  of  a  letter 
or  certificate  from  tiie  appropriate  local 
official  stating  that,  if  the  building  is 
constructed  according  to  the  plans  and 
specifications  submitted  for  review,  the 
building  will  comply  with  all  zoning 
requirements.  In  refinancing  cases 
where  no  construction  is  involved,  the 
evidence  may  be  in  the  form  of  a  letter 
certifying  that  the  existing  building(s)  is 
(are)  in  compliance  with  outstanding 
zoning  requirements  or,  if  not,  the 
nonconforming  variance,  etc.,  is 
acceptable.  If  the  locality  has  no  zoning 
ordinance,  a  letter  should  be  submitted 
from  the  chief  executive  stating  such.  In 
those  circumstances,  it  may  be 
necessary  to  obtain  a  letter  from  the 
local  planning  body  of  the  coimty  in 
which  the  project  is  located,  that  the 
proposed  development  is  compatible 
with  the  county's  comprehensive  plan. 
If  the  zoning  approval  is  based  upon  a 
variance  or  other  special  action,  the 
closing  may  have  to  be  delayed  until  the 
time  for  appeals  has  run.  In  extremely 
complex  cases,  an  opinion  may  need  to 
be  obtained  from  legal  counsel 
specializing  in  local  zoning  matters. 
Such  letter  must  be  attached  as  an 
exhibit  and  referenced  in  the 
appropriate  paragraphs  of  the  Opinion. 

\V.  Suney:  The  survey  must  be 
signed,  sealed  and  dated  vdthin  90  days 
of  the  closing. 

LL.  Bond  documents;  This  does  not 
include  all  documents  involved  in  the 
typical  bond  financing,  h  does  include 
those  principal  documents  such  as  the 
Prospectus,  the  Indenture,  a  sample 
Bond.  etc.  Moreover,  all  documents 
executed  by  the  Mortgagor  or  which 
establish  or  describe  any  obligations  of 
the  Mortgagor  must  be  included. 

OO.  Docket  search:  The  Docket  search 
can  be  conducted  by  either  the  title 
insurance  company,  a  reputable 
document  search  firm,  the  counsel  to 


the  Mortgagor  or  any  other  attorney 
licensed  in  the  jurisdiction. 

Opinions 

I.  This  paragraph  contains  several 
options  depending  upon  whether  the 
Mortgagor's  organizational  documents 
were  prepared  by  counsel  rendering  the 
opinion  and  the  type  of  mortgagor 
entity  Care  should  be  taken  to  ensure 
that  the  correct  option  is  selected  and 
that  the  requisite  information  is  inserted 
correctly.  It  is  intended  that,  where  the 
mortgagor  entity  or  general  partner  of 
the  mortgagor  entity  is  established  by 
counsel  to  the  Mortgagor,  no  reliance  on 
other  sources  is  permitted  and  coimsel 
must  opine  as  to  the  due  organization  of 
the  Mortgagor.  If  a  Certificate  of  Good 
Standing  is  not  available  in  the  State, 
but  an  equivalent  document  is  (i.e.. 
Certificate  of  Existence),  then  the 
bracketed  language  must  be  re\'ised  to 
reflect  the  nam.e/title  of  the  equivalent 
document  so  obtained.  A.ny  Certificate 
of  Good  Standmg  or  equivalent 
document  issued  by  the  applicable 
governmental  authority  must  be  dated 
no  more  than  30  da>-s  prior  to  the  date 
of  the  opinion  of  Mortgagor's  counsel.  If 
a  Certificate  of  Good  Standing  or 
equivalent  document  cannot  be 
obtained  from  the  appUcable 
governmental  authority  (e.g.,  for  general 
partnerships,  then  the  Mortgagor's 
attorney  will  be  required  to  do  the  due 
diligence  necessar>-  tc  give  the  opinion 
or  may  engage  other  counsel  to  render 
such  opinion).  If  the  Property 
jurisdiction  is  not  the  State  of  formation 
for  the  mortgagor  entity,  counsel  must 
also  opine  that  the  Mortgagor  is' 
qualified  to  transact  business  in  the 
Property  jurisdiction.  Such  opinion  may 
be  made  solely  on  the  basis  of  a 
certificate  from  the  apphcable 
governmental  authorities  of  the  Property 
jurisdiction,  and  if  counsel  is  relying  on 
such  certificate(s),  then  the  opinion 
must  expressly  identify  those 
certificate(s)  and  they  must  be  attached 
to  the  opinion  as  an  exhibit.  If  the 
Mortgagor  is  an  individual,  para^^raph 
one  should  be  deleted  from  the  opinion. 

7.  If  any  UCC  Financirig  Statements 
have  been  filed  on  the  Personalty  in 
conjunction  with  any  transaction  other 
than  the  Loan,  they  must  be  identified 
to  the  HUD  field  counsel  as  well  as 
details  with  respect  to  how  such 
Financing  Statements  will  be  terminated 
at  the  time  of  closings. 

II.  If  the  Mortgagor  or  any  principal 
of  the  Mortgagor  is  involved  in  any 
litigation,  all  such  litigation  matter(s) 
must  be  disclosed  in  writing  to  HUD 
field  counsel  in  order  that  the 
Department  can  determine  whether  the 
endorsement  of  the  loan  is  possible.  If 
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the  htigation  involves  HUD's 
compliance  with  civil  rights 
requirements,  it  must  immediately  be 
brought  to  the  attention  of  appropriate 
Fair  Housing  and  Equal  Opportunity 
personnel.  As  an  example,  it  is  not 
uncommon  for  neighbors  of  a  proposed 
site  for  a  group  home  for  persons  with 
disabilities  to  harbor  discriminatory 
attitudes  tow  ard  persons  with 
disabilities  and  to  sue  to  attempt  to 
block  the  establishment  or  operation  of 
a  group  home. 

13.  If  the  property  is  an  elderly 
housing  project  or  a  health  care  facility 
or  if  the  loan  otherwise  is  to  be  secured 
by  significant  amounts  of  persona! 
property,  the  matter  should  be 
discussed  with  field  counsel.  In  the 
event  further  discussion  is  necessary, 
field  counsel  should  contact  the 
Assistant  General  Counsel,  Multifamily 
Mortgage  Division.  For  projects  in 
which  the  personalty  is  mostly 
household  appliances  (e.g.,  refrigerators) 
or  a  limited  quantity  of  smaller 
equipment,  the  opinion  will  be  limited 
as  shown. 

One  or  more  UCC  searches  performed 
not  more  than  30  days  prior  to  the  date 
of  the  opinion  of  Mortgagor's  counsel 
must  be  made  and  retained  by  the  field 
counsel  in  the  loan  file. 

15.  If  the  Mortgagor  is  a  trust  {other 
than  a  land  trust),  then  Paragraph  15 
must  be  included  in  the  opinion  letter. 
The  second  sentence  need  only  be 
included  if  the  trust  was  formed  in  a 
jurisdiction  other  than  the  Property 
jurisdiction. 

Acceptability  of  Counsel 

•  Mortgagor's  counsel  must  opine  as 
to  the  law  of  the  Property  jurisdiction 
and  the  state  of  Mortgagor's 
organization,  if  different  from  the 
Property  jurisdiction.  HUD  requires  that 
Mortgagor's  counsel  be  admitted  to 
practice  law  in  each  jurisdiction  in 
which  such  admission  is  required  by  the 
laws  or  ethical  considerations  of  the  bar 
to  be  able  to  give  the  opinion.  If 
multiple  jurisdictions  are  involved,  two 
opinions  may  be  required:  one  with 
respect  to  the  organization  of  the 
Mortgagor  and  another  with  respect  to 
the  real  property  and  loan  issues.  A 
combination  of  the  Mortgagor's  regular 
counsel  and  special  local  counsel  may 
be  required  to  satisfy  this  requirement. 
If  counsel's  satisfaction  of  these 
requirements  is  not  evident  from  the 
letterhead  of  the  firm,  the  field  counsel 
should  include  a  written  explanation  in 
the  Washington  docket.  In  all  events, 
eacJi  provision  in  the  Guide  must  be 
addressed  whether  one  or  more 
opinions  is  required  to  do  so.  ' 


Signatures 

•  The  opinion  may  be  signed  by  an 
authorized  person  of  the  law  firm,  in 
that  person's  name. 

Mortgagor's  Certification 

•  A  form  of  Mortgagor's  Certification 
is  attached.  The  form' represents  the 
minimum  amount  of  information  that 
should  be  obtained  from  the  Mortgagor 
(but  additions,  revisions  and 
rephrasings  are  acceptable  so  long  as  the 
Mortgagor  is  certifying  as  to  factual 
matters  and  not  legal  conclusions).  The 
Mortgagor's  Certification  must  be  dated 
the  same  date  as  the  Loan  Documents. 

For  use  in  FHA  Insured  Transactions 
February  18, 1994. 

Department  of  Housing  and  L'rban 
Development,  Federal  Housing 
Administration 

Guide  for  Opinion  of  Mortgagor's 
Counsel 

[To  be  typed  on  firm  letterhead] 
(Insert  date  of  endorsement) 

Re:  Project  Name     — — ■ 

FHA  Project  No. 

Location 

Mortgagor 


[Mortgagee] 
[Address] 

[Mortgagee's  Attorney] 

(Address] 

Federal  Housing  Commissioner 

[Insert  Appropriate  Field  Office 

Address) 

Ladies  and  Gentlemen: 

We  are  [I  am]  [general/special] 
counsel  to 

[Insert  Name  of  Mortgagor)  (the 
"Mortgagor"),  a , 

[Insert  Type  of  Entity]  organized 
under  the  laws  of  the  State  of 

[Insert  State]  (the 

"Organizational  jurisdiction"),  in 
connection  with  a  mortgage  loan  (the 
"Loan")  in  the  [originaiyincreased] 

principal  amount  of 

Dollars  ($ )  from 

[Insert  Name  and 


Type  of  Mortgagee]  (the  "Mortgagee")  to 
the  Mortgagor.  The  proceeds  of  the  Loan 
will  be  used  to  [construct/rehabilitate/ 
purchase/refinance]  a  loan  secured  by 
that  certain  (multifamily  housing/ 
ho.spital/extended  care  facility/nursing 

home/board  and  care) 

located  in (Insert 

County  and  State)  (said  State  to  be 
referred  to  hereinafter  as  the  "Property 
Jurisdiction")  on  the  property  described 

on  Exhibit [Attach 

Legal  Description)  (together  with  all 
improvements  and  fixtures  thereon)  (the 
"Property").  The  Loan  is  being  insured 


by  the  Federal  Housing  Administration 
(FHA),  an  organizational  unit  of  the 
United  States  Department  of  Housing 
and  Urban  Development  ("HUD"), 
pursuant  to  a  commitment  for  insurance 
[of  advances  or  upon  completion  or  for 
refinancing]  issued  to  Mortgagee  by 

,  Agent  of  the  Federal 

Housing  Commissioner,  dated 

[as  amended  by  that 

certain  letter  from to 

. .,  dated 

I  ("FHA 


Commitment").  The  Loan  is  being 

funded  from [Describe 

Financing  Source,  e.g.,  ta.x-exempt 
bonds/mortgage  backed  securities 
guaranteed  by  GNMA/participation 
certificates,  etc.]  The  Mortgagor  has 
requested  that  we  [I]  deliver  this 
opinion  and  has  consented  to  reliance 
by  Mortgagee's  counsel  in  rendering  its 
opinion  to  Mortgagee  and  to  reliance  by 
Mortgagee  and  HUD  in  making  and 
insuring,  respectively,  the  Loan  and  has 
waived  any  privity  between  Mortgagor 
and  us  [me]  in  order  to  permit  said 
reliance  by  Mortgagee,  counsel  to 
Mortgagee  and  HUD.  We  [I]  consent  to 
reliance  on  this  opinion  by  Mortgagee, 
counsel  to  Mortgagee,  and  HUD. 

In  our  [my]  capacity  as  [general/ 
special]  counsel  to  the  Mortgagor,  we  [I] 
have  prepared  or  reviewed  the 
following: 

A.  The  [Describe  Organizational 
Documents,  eg.  for  corporations: 
certified  copies  of  the  articles  of 
incorporation,  the  by-laws,  the 
borrowing  resolution,  the  incumbency 
certificate  and  the  good  standing 
certificate(s);  for  partnerships:  certified 
copies  of  the  partnership  agreement  and 
any  amendments  thereto,  the  certificate 
of  limited  partnership,  and  any 
amendments  thereto,  the  good  standing 
certificate  (or  its  equivalent)  if  provided 
in  the  Organizational  Jurisdiction,  etc  ) 
of  the  Mortgagor  (collectively,  the 
"Organizational  Documents"); 

B.  The  FHA  Commitment  [and 
assignment(s)  thereof,  if  any); 

C.  The  Commitment  executed  by  the 
Mortgagee  and  accepted  by  the 

Mortgagor,  dated (the 

"Loan  Commitment"); 

D.  The  Regulatory  Agreement 

( )  [Insert  Appropriate 

Form  No.)  by  and  between  HUD  and  the 

Mortgagor,  dated ,  (the 

"Regulatory  Agreement"); 

E.  The  Note  ( )  [Insert 


Appropriate  Form  No.)  in  the  original 

principal  amount  of 

Dollars  ($ )  or  in  the 

increased  principal  amount  of 

Dollars 

($ )  by  Mortgagor  in 
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favor  of  Mortgagee  dated 

.  {the  "Note"); 

F.  [The  Mortgage  or  Deed  of  Trust] 
[Insert  Appropriate  Form 


No.]),  executed  by  Mortgagor  for  the 
benefit  of  Mortgagee,  granting  a  security 
interest  in  the  Property,  dated 
.  (the  "Mortgage"); 

G.  (Insert  the  Number  of  UCC's  to  be 
Filed]  Uniform  Conmiercial  Code 
Financing  Statements  executed  by  the 
Mortgagor  as  debtor  and  naming  the 
Mortgagee  and  HLT)  as  secured  parties 
or  as  their  interests  may  appear,  to  be 

filed  in ,  [Insert 

Location(s)!  (the  Filing  Offices),  upon 
the  (Describe  Events]  (the  "Financing 
Statements"); 

H.  The  Security  Agreement  by  and 
between  Mortgagor  and  the  Mortgagee, 
granting  a  security  interest  under  the 
Uniform  Commercial  Code,  in  those 
items  of  personality  described  therein. 

dated ,  (the  "Security 

Agreement"); 

[I.  (To  be  Inserted  If  the  Mortgage  is 
on  a  Leasehold  Estate]  Tne  Ground 

Lease  executed  by .  (Insert 

Lessor]  as  lessor  and  Mortgagor  as  lessee 
recorded  in  the  land  records  of 

,  dated ,  (the 

"Ground  Lease").] 

[I  [To  be  In.serted  for  Construction/ 
Rehabihtation  Loans]  The  Building 
Loan  Agreement  (2441)  executed  by 
Mortgagee  and  Mortgagor,  dated 

,  (the  "Building  Loan  ' 

Agreement 'T] 

[K,  [To  be  Inserted  for  Construction/ 
Rehabihtation  Loans]  The  Construction 
Contract  [Lump  Sum  (2442)  or  Cost  Plus 

(244 2 -A) I  executed  by (the 

"Genera!  Contractor")  and  Mortgagor. 

dated (the  "Construction 

Contract").] 

L.  The  Mortgagee's  Certificate  (2434). 
executed  by  the  Mortgagee,  dated 


M.  The  Mortgagor's  Certificate  (2433). 
executed  by  the  Mortgagor,  dated 

N.  The  Agreement  and  Certification 
(3305  or  3305A  or  3306  or  3306A), 
executed  by  the  Mortgagor,  dated 


O.  The  Mortgagor's  Oath  (2478). 
executed  by  the  Mortgagor,  dated 


P.  The  Mortgagor's  Opinion 
Certification,  f)ertaining  to  factual 
matters  relied  on  by  us  [me]  in 
rendering  this  opinion,  executed  by  the 

Mortgagor,  dated ,  a  copy 

of  which  is  attached  hereto  as  Exhibit 

(the  "Mortgagor's  Opinion 

Certification"). 

Q.  A  search  conducted  by 
dated 


of  the  financing  records  of  the  county 
and  Property  Jurisdiction  [and 
Organizational  Jurisdiction]  (the  "UCC 
Search"). 

(R.  A  receipt  from  the  insurance 
company  providing  flood  insurance 
evidencing  payment  for  the  premium, 

dated !_,  (the  "Flood 

Insurance  Receipt").] 

S.  The  Title  Insurance  Pohcy  issued 

by [acceptable  company 

under  HUD's  regulations],  together  with 
all  endorsements,  and  naming  HUD  and 
the  Mortgagee  as  insureds  as  their 
interests  may  appear,  dated 
'_,  (the  "Title  PoUcy"). 

T.  The  following  documents 
evidencing  zoning  compliance, 

,  [Describe  all  Documents 

Fully]  (the  "Zoning  Certificate"). 

U.  The  building  permit(s)  issued  on 

by (the 

"Building  Permit"). 

V.  The  following  permits, 
,  [Describe  Permits]  which 


are  required  for  the  operation  of  the 

project,  issued  by on 

("Other  PermiU"). 


W.  [The  Surveyor's  Plat  or  Survey 
showing  completed  project],  prepared 

by .  dated , 

(the  "Survey"). 

X.  The  Surveyor's  Certificate  (2457), 

executed  by ,  dated 

(the  "Surveyor's 


no 


earlier  than  30  days  before  this  opinion) 


Certificate"). 

[Y.  The  deferred  note  (1710. 1712  or 
2223)  executed  by  Mortgagor  in  favor  of 

,  dated .  (the 

"Deferred  Note").) 

Z.  [The  Performance  Bond  (2452)  and/ 
or  the  Payment  Bond  (2452-A)]  issued 
by  the  General  Contractor  to  secure  the 
payment  by/performance  of 

and  running  to 

or  the  Completion 

Assurance  Agreement  (2450)  executed 
by  the  General  Contractor,  dated 

,  (the  "Assurance  of 

Completion"). 

AA.  The  Owner- Architect  Agreement 
(AIA  B181  with  HUD  Supplement) 

executed  by [Insert  Design 

and/or  Construction  Architect]  and 

Mortgagor,  dated ,  (the 

"Owner- Architect  Agreement"). 

(BB.  The  Off- Site  Bond  (2479)  issued 

by to  secure  the 

completion  of  off-site  work  by 

and  running  to  the 

Mortgagee  and  HUD  or  Escrow 
Agreement  for  Off-Site  Facilities  (2446) 
with  Schedule  "A"  executed  by 

dated (the 

"Assiirance  of  Completion  of  Off-Site 
Facihties").] 

CC.  The  documents 

[Describe  Fully]  assuring  water, 
electricity,  sewer,  gas,  heat  or  other 


utility  services  (the  "Assurance  of 
Utility  Services"). 

DD.  The  Contractor's  and/or 
Mortgagor's  Cost  Breakdown  (2328) 
executed  by  the  General  Contractor. 

dated ,  (the  "Cost 

Breakdown"). 

[EE.  The  Latent  Defects  Bond  (3259) 

issued  by and  securing  the 

performance  of  the  General  Contractor 
and  running  to  the  Mortgagee  and  HUD 

or  Escrow  executed  by , 

dated  ^___ (the  "Guarantee 

against  Latent  Defects").] 

[FF.  The  Escrow  Deposit  Agreement 
for  Incomplete  On-Site  Improvements 
(2456)  with  SchcniLile  A  executed  by  the 

General  Contractor,  dated , 

(the  "On-Site  Deposit  Escrow").] 

GG.  The  Contractor's  Prevailing  Wage 
Certificate  (2403-A)  executed  by 

,  dated ,  (the 

"Contractor's  Prevailing  Wage 
Certificate"). 

HH.  The  Request  for  Endorsement  of 
Credit  Instrument  (2023)  and 'or 
Certificate  of  Mortgagor  and  Mortgagee 
(2455)  executed  by  the  Mortgagor  and 

the  Mortgagee,  dated __,  (the 

"Request  for  Endorsement").  [Modif\-  as 
Appropriate  for  Insurance  Upon 
Completion.  Refinancings,  Etc.] 

[II.  The  Operating  Deficit  Escrow- 
executed  by ,  dated 

.  (the  "Operating  Deposit 

Escrow").] 

[Jl.  The  Repair  Escrow  executed  by 

,  dated ,  (the 

"Repair  Escrow").] 

(KK.  All  documents  executed  by 
Mortgagor  and  any  State  or  local 
government  entity  pertaining  to 
development  of  the  Property  (the 
"Public  Entitv  .\greement").] 

[LL.  T^e  following  documents 
executed  or  delivered  in  connection 
with  the  financing  of  the  loan  with  the 
proceeds  of  bonds  exempt  from  federal 
taxation:  _______  [List  Documents  in 

Accordance  With  Instructions]  (the 
"Bond  Documents").] 

MM.  The  Q:)od  Standing  Certificate(s) 
issued  by  [Organizational  Jurisdiction 
OR  Property  Jurisdiction,  if  different], 

dated [Date  Inserted  Must  be 

Within  30  Days  of  the  Date  of 
Endorsement],  (the  "Good  Standing 
Certificate"). 

NN.  The  certificate  executed  by 

[Insert  Architect  or  Other 

Professional],  dated ,  (the 

"Certificate"). 

OO.  A  search  conducted  by 


dated  [no  eariier  than  30  days  before 
this  opinion]  of  the  public  records  of  the 
federal  District  Court  and  State  and 
local  courts  in:  (i)  the  jurisdiction  where 
the  Property  is  located;  (ii)  the 
jurisdiction(s)  where  the  Mortgagor  is 
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located  and  does  business;  and  (iii)  the 
jurisdiction  where  the  general  partner  of 
the  Mortgagor  is  organized  (the  "Docket 
Search"). 

Note:  Numerical  references  in  parentheses 
above  are  to  VHA  and  HUD  form  numbers. 

The  documents  listed  in  B  tlirough  I 
above  are  referred  to  collectively  as  the 
"Loan  Documents."  The  documents 
listed  in  J  through  OO  are  referred  to 
collectively  as  the  "Supporting 
Documents."  The  documents  listed  in  A 
through  OO  are  referred  to  collectively 
as  the  "Docvunents." 

In  basing  the  opinions  set  forth  in  this 
opinion  on  "our  (my!  knowledge."  the 
words  "our  [my]  knowledge"  signify 
that,  in  the  course  of  our  [my] 
representation  of  the  Mortgagor,  no  facts 
have  come  to  our  [my]  attention  that 
would  give  us  (me)  actual  knowledge  or 
actual  notice  that  any  such  opinions  or 
other  matters  are  not  accurate.  Except  as 
otherwise  stated  in  this  opinion,  we  (I] 
have  undertaken  no  investigation  or 
verification  of  such  matters.  Further,  the 
words  "our  [my]  knowledge"  as  used  in 
this  opinion  are  intended  to  be  limited 
to  the  actual  knowledge  of  the  attorneys 
within  our  Imy)  firm  wbo  have  been 
involved  in  representing  the  Mortgagor 
in  any  capacity  including,  but  not 
limited  to,  in  connection  with  this  Loan. 
We  [I]  have  no  reason  to  believe  that  any 
of  the  documents  on  which  we  [11  have 
relied  contain  matters  which,  or  the 
assumptions  contained  herein,  are 
untrue,  contrary'  to  knovs-n  facts,  or 
unreasonable. 

hi  reaching  the  opinions  set  forth 
below,  we  [I]  have  assumed,  and  to  our 
[my]  knowledge  there  are  no  facts 
inconsistent  with,  the  following: 

(a)  Each  of  the  parties  to  the 
Documents,  other  than  the  Mortgagor 
(and  any  person  executing  any  of  the 
Documents  on  behalf  of  the  Mortgagor), 
has  duly  and  validly  executed  and 
delivered  each  such  instrument, 
document,  and  agreement  to  be 
executed  in  connection  with  the  Loan  to 
which  such  party  is  a  signatory,  and 
such  party's  obligations  set  forth  in  the 
Documents  are  its  legal,  valid,  and 
binding  obligations,  enforceable  in 
accordance  with  their  respective  terms. 

(b)  Each  person  executing  any  of  the 
Document,  other  than  the  Mortgagor 
(and  any  person  executing  any  of  the 
Documents  on  behalf  of  the  mortgagor), 
whether  individually  or  on  behalf  of  an 
entity,  is  duly  authorized  to  do  so. 

(c)  Each  natural  person  executing  any 
of  the  Docximents  is  legally  competent 
to  do  so. 

(d)  All  signatures  of  parties  other  than 
the  Mortgagor  (and  any  person 


executing  any  of  the  Documents  on 
behalf  of  Mortgagor)  are  genuine. 

(e)  AH  Documents,  which  were 
submitted  to  us  [me]  as  originals  are 
authentic;  all  Documents  which  were 
submitted  to  us  [me]  as  certified  or 
photostatic  copies  conform  to  the 
original  document,  and  all  public 
records  reviewed  are  accTirate  and 
complete. 

(f)  All  applicable  Documents  have 
been  duly  filed,  indexed,  and  recorded 
among  the  appropriate  official  records 
and  all  fees,  charges,  and  taxes  due  and 
owing  as  of  this  date  have  been  paid. 

(g)  The  parties  to  the  Documents  and 
their  successors  and/ or  assigns  vdll:  (i) 
act  in  good  faith  and  in  a  commercially 
reasonable  manner  in  the  exercise  of 
any  rights  or  enforcement  of  any 
remedies  under  the  Documents;  (ii)  not 
engage  in  any  conduct  in  the  exercise  of 
such  rights  or  enforcement  of  such 
remedies  that  would  constitute  other 
than  fair  and  impartial  dealing;  and  (iii) 
comply  with  all  requirements  of 
applicable  procedural  and  substantive 
law  in  exercising  any  rights  or  enforcing 
anv  remedies  under  the  Documents. 

(h)  The  exercise  of  any  rights  cr 
enforcement  of  any  remedies  under  the 
Documents  would  not  be 
unconscionable,  result  in  a  breach  of  the 
peace,  or  othervsise  be  contrary  to 
public  policy. 

(i)  The  Mortgagor  has  title  or  other 
interest  in  each  item  of  (i)  real  and  (ii) 
tangible  peisonal  property 
("Personalty ')  comprising  the  Property 
in  which  a  security  interest  is  purported 
to  be  granted  under  the  Loan  Documents 
[and.  where  Personalty  is  to  be  acquired 
after  the  dale  hereof,  a  security  interest 
is  created  under  the  after-acquired 
property  clause  of  the  Security 
Agreement]. 

In  rendering  this  opinion  we  [I]  also 
have  assumed  that  the  Documents 
accurately  reflect  the  complete 
understanding  of  the  parties  with 
respect  to  the  transactions  contemplated 
thereby  and  the  rights  and  the 
obUgations  of  the  parties  thereunder. 
We  [I]  also  have  assumed  that  the  terms 
and  the  conditions  of  the  Loan  as  stated 
in  the  Documents  have  not  been 
amended,  modified  or  supplemented, 
directly  or  indirectly,  by  any  other 
agreement  or  understanding  of  the 
parties  or  waiver  of  any  of  the  material 
provisions  of  the  Documents.  After 
reasonable  inquiry  of  the  Mortgagor,  we 
[Ij  have  no  knowledge  of  any  facts  or 
information  that  would  lead  us  [me]  to 
believe  that  the  assumptions  in  this 
paragraph  are  not  justified. 

In  rendering  our  [my]  opinion  in 
paragraph  13,  we  [1]  also  have  assumed 
that:  (i)  all  Personalty  in  which  a 


security  interest  is  created  under  the 
Documents  (other  than  accounts  or 
goods  of  a  type  normally  used  in  more 
than  one  jurisdiction)  is  located  at  the 
Property  and  (ii)  Mortgagor's  [Chief 
Executive  Office]  [only  place  of 
business]  (residence]  is  located  in 

.  After  reasonable 

inquiry  of  the  Mortgagor,  we  [1]  have  no 
knowledge  of  any  facts  or  information 
that  would  lead  us  [me]  to  believe  that 
the  assumptions  in  this  paragraph  are 
not  justified. 

In  rendering  this  opinion,  we  [I]  have. 
with  your  approval,  relied  as  to  certain 
matters  of  fact  set  forth  in  the 
Mortgagor's  Opinion  Certification,  the 
Good  Standing  Certificate(s)  [and 
certain  other  specified  Docimients.]  as 
set  forth  herein.  After  reasonable 
inquiry  of  the  Mortgagor  as  to  the 
accuracy  and  completeness  of  the 
Mortgagor's  Opinion  Certification,  the 
Good  Standing  Certificate(s).  [and  such 
other  Documents],  we  [I]  have  no 
knowledge  of  any  facts  or  information 
that  would  lead  us  [me]  to  beheve  that 
such  reliance  is  not  justified. 

Based  on  the  foregoing  and  subject  to 
the  assumptions  and  qualifications  set 
forth  in  this  letter,  it  is  our  [my]  opinion 
that: 

[To  be  used  in  cases  where 
organizational  documents  were 
prepared  by  mortgagor's  attorney! 

1.  The  Mortgagor  is  a 

[Insert  Type  of  Entity]  duly  organized 
and  validly  existing  under  the  laws  of 
the  Organizational  Jurisdiction.  The 
Mortgagor  is  duly  qualified  to  do 
business  and,  based  solely  on  the 
Certificate(s)  of  Good  Standing,  copy 
attached  hereto  as  Exhibit  I        l,isin 
good  standing  under  the  laws  of  the 
Organizational  Jurisdiction,  [and  is 
qualified  to  do  business  as  a  foreign 

entity  in  the  Property 

Jurisdiction.) 

[Or,  if  the  mortgagor  is  a  trust] 

The  Mortgagor  is [Insert 

Name  of  the  Type  of  Trust]  duly  formed 
an5  validly  existing  under  the  laws  of 
the  Organizational  Jurisdiction  [.  and  is 
quahfied  to  do  business  as  a  foreign 

entity  in  the  Property 

Jurisdiction). 

[And.  if  the  general  partner  of  a 
partnership  mortgagor  is  an  entity) 
The  general  partner  of  the  Mortgagor 

is  a (Insert  T>TDe  of  Entity). 

duly  organized,  vahdly  existing  and. 
based  solely  on  the  Certificate(s)  of 
Good  Standing,  copy  attached  hereto  as 
Exhibit  (        ].  in  good  standing  under 
the  laws  of  the  Organizational 
Jurisdiction  (and  is  quahfied  to  do 
business  as  a  foreign 
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[Insert  Type  of  Entity)  in  the  Property 

Jurisdictionl. 

(To  be  used  in  cases,  principally 

refinancing,  where  organizational 

documents  were  not  prepared  by 

mortgagor's  attorney] 

1.  Based  solely  on  the  Certificate(s)  of 
Good  Standing,  copy  attached  hereto  as 
Exhibit!        ],  the  Mortgagor  is  a 

[Insert  Type  of  Entity] 

validly  existing  under  the  laws  of  the 
Organizational  lurisdiction  and  in  good 
standing  under  the  laws  of  the 
Organizational  Jurisdiction  [and  is 
qualified  to  do  business  as  a  foreign 

entity  in  the  Property 

Jurisdiction. 

(Or,  if  the  mortgagor  is  a  trust] 

The  Mortgagor  is 


[Insert 


Name  of  the  Type  of  Trust)  validly 
existing  under  the  laws  of  the 
Organizational  Jurisdiction  [and  is  duly 
qualified  to  do  business  as  a  foreign 

entity  in  the  Property 

Jurisdiction). 

[And,  if  the  general  partner  of  a 

partnership  mortgagor  is  an  entity] 

Based  solely  on  the  Good  Standing 
Certificate(s),  copy  attached  hereto  as 
Exhibit  (        1,  the  general  partner  of  the 

Mortgagor  is  a [Insert  Type 

of  Entity!,  validly  existing  and  in  good 
standing  under  the  laws  of . 


[Insert  State)  (and  is  qualified  to  do 

business  as  a  foreign 

[Insert  Type  of  Entity)  in  the  Property 
Jurisdiction). 

2.  The  Mortgagor  has  the  (corporate/ 
partnership/trust)  power  and  authority 
and  possesses  all  necessary 
governmental  certificates,  permits, 
licenses,  qualifications  and  approvals  to 
own  and  operate  the  Property  and  to 
carry  out  ail  of  the  transactions  required 
by  the  Loan  Documents  and  to  comply 
with  applicable  federal  statutes  and 
regulations  of  HUD  in  effect  on  the  date 
of  the  FH.\  Commitment. 

3.  The  execution  and  delivery  of  the 
Loan  Documents  by  or  on  behalf  of  the 
.Mortgagor,  and  the  consummation  by 
the  Mortgagor  of  the  transactions 
contemplated  thereby,  and  the 
performance  by  the  Mortgagor  of  its 
obligations  thereunder,  have  been  duly 
and  validly  authorized  by  all  necessary 
[corporate/partnership/trust!  action  by. 
or  on  behalf  of,  the  Mortgagor. 

4.  No  authorization,  consent, 
approval,  permit,  or  other  action  by.  or 
fihng  with,  any  Organizational  and 
Property  Jurisdictions  or  federal  court  or 
goverrunental  authority,  other  than 
those  that  have  been  obtained,  as 

disclosed  on  Exhibit ,  attached 

hereto,  and  those  hsted  at  Paragraphs 

of  this  opinion  [i.e.  good 

standing  certificate]  are  required  in 


connection  with  the  execution  and 
delivery  by  the  Mortgagor  of  the  Loan 
Documents  or  the  ownership  (and 
operation]  of  the  Property. 

5.  Each  of  the  Loan  Documents  has 
been  duly  executed  and  delivered  by  the 
Mortgagor  and  constitutes  the  valid  and 
legally  binding  promises  or  obUgations 
of  the  Mortgagor,  enforceable  against  the 
Mortgagor  in  accordance  with  its  terms, 
subject  to  the  following  qualifications: 

(i)  the  effect  of  applicable  bankruptcy, 
insolvency,  reorganization,  moratorium 
and  other  similar  laws  affecting  the 
rights  of  creditors  generally;  and 

(ii)  the  effect  of  the  exercise  of  judicial 
discretion  in  accordance  with  general 
principles  of  equity  (whether  appUed  by 
a  court  of  law  or  of  equity);  and 

(iii)  certain  remedies,  waivers,  and 
other  provisions  of  the  Loan  Documents 
may  not  be  enforceable,  but,  subject  to 
the  qualifications  set  forth  in  this 
paragraph  at  (i)  and  (ii)  above,  such 
unenforceability  wall  not  preclude  (a) 
the  enforcement  of  the  obhgation  of  the 
Mortgagor  to  make  the  payments  as 
provided  in  the  Mortgage  and  Note  (and 
HUD's  regulations),  and  (b)  the 
foreclosure  of  the  Mortgage  upon  the 
event  of  a  breach  thereunder. 

(6.  To  be  inserted  when  any  or  all  of 
the  loan  dotaiments  are  not  HUD 
approved  forms  or  when  HUD  approved 
forms  have  been  revised  or  modified  in 
connection  with  the  loan]  The  execution 
and  delivery  and  receipt  of,  and  the 
performance  of  the  obligations  under, 
the  Loan  Documents  will  not  violate  the 
Organizational  Documents  of  the 
Mortgagor  or  the  applicable  statutes  and 
regulations  of  HUD  in  effect  on  the  date 
of  the  FHA  Commitment. 

(7.  Insert  for  loans  involving 
construction  or  rehabilitation]  To  our 
[my]  knowledge  there  are  no  proposed 
change(s)  of  law,  ordinance,  or 
governmental  regulation  (proposed  in  a 
formal  marmer  by  elected  or  appointed 
officials)  which,  if  enacted  or 
promulgated  after  the  commencement  of 
construction/rehabilitation,  would 
require  a  modification  to  the  Project, 
and/or  prevent  the  Project  from  being 
completed  in  accordance  with  the  plans 

and  specifications,  dated , 

executed  by,  and  referred  to  in  the 
Construction  Contract  (the  "Plans  and 
Specifications").] 

8.  (Insert  if  there  is  no  zoning 
endorsement  incorporated  into  the  title 
pohcy]  The  attached  Zoning  Certificate 
states  that  the  Property  appears  on  the 
zoning  maps  of  (Property  Jurisdiction] 

as  being  located  in  a zone. 

According  to  the  zoning  ordinance  of 
the  Property  Jurisdiction,  the  use  of  the 

Property  as  a is  a 

permitted  use  in  such  zone. 


or 

Based  solely  on  the  Zoning 
Certificate,  the  Property  may  be  used  for 
as  a  permitted  use] 

[9.  Use  for  new  construction  or 
substantial  rehabilitation  in  cases  where 
the  department  does  not  receive  a 
certificate  directly  from  the 
professional)  Based  solely  on  the 
Certificate,  construction/rehabilitation 
of  the  Project  in  accordance  with  the 
Plans  and  Specifications  will  comply 
with  all  apphcable  land  use  and  zoning 
requirements. 

(Use  for  refinancings]  Based  solely  on 
the  Certificate,  the  Project  complies 
with  all  applicable  land  use  and  zoning 
requirements.) 

10.  Based  solely  on  (a)  our  (my] 
knowledge  and  (b)  the  Mortgagor's 
Opinion  Certification,  the  execution  and 
delivery  of  the  Loan  Documents  will 
not:  (i)  Cause  the  Mortgagor  to  be  in 
violation  of,  or  constitute  a  default 
under  the  provisions  of,  any  agreement 
to  which  the  Mortgagor  is  a  party  or  by 
which  the  Mortgagor  is  bound,  (ii) 
conflict  with,  or  result  in  the  breach  of, 
any  court  judgment,  decree  or  order  of 
any  governmental  body  to  which  the 
Mortgagor  is  subject,  or  (iii)  result  in  the 
creation  or  imposition  of  any  hen, 
charge,  or  encumbrance  of  any  nature 
whatsoever  on  any  of  the  property  or 
assets  of  the  Mortgagor,  except  as 
specifically  contemplated  by  the  Loan 
Documents. 

11.  Based  solely  on  (a)  our  [my] 
knowledge,  (b)  the  Mortgagor's  Opinion 
Certification  and  (c)  the  Docket  Search; 
there  is  no  litigation  or  other  claim 
pending  before  any  court  or 
administrative  or  other  governmental 
body  or  threatened  in  writing  against 
the  Mortgagor,  or  the  Property,  [to  be 
inserted  when  mortgagor  is  not  a  sole- 
asset  mortgagor]  or  any  other  properties 
of  the  Mortgagor)  [,  except  as  identified 
on  E.xhibit  1. 

12.  The  Mortgage  is  in  appropriate 

form  for  recordation  in 

[insert  proper  name  of  local  land 

records  office)  of [Insert 

County  or  City]  of  the  Property 
Jurisdiction,  and  is  sufficient,  as  to 
form,  to  create  the  encumbrance  and 
security  interest  it  purports  to  create  in 
the  Property. 

13.  Fihng  of  the  Financing  Statements 
in  the  Filing  Offices  will  perfect  the 
security  interest  in  tlie  Personalty  of  the 
Mortgagor  located  in  the  Project 
Jurisdiction,  but  only  to  the  extent  that, 
under  the  Uniform  Commercial  Code  in 
effect  in  the  Project  Jurisdiction,  a 
security  interest  in  each  described  item 
of  Personalty  can  be  perfected  by  filing. 
The  Filing  Offices  are  the  only  offices  in 
which  the  Financing  Statements  are 
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required  to  be  filed  in  order  to  perfect 
the  Mortgagee's  security  interest  in  the 
Personalty. 

14  The  Loan  does  not  violate  the 
usur>-  laws  or  laws  regulating  the  use  or 
forbearance  of  money  of  the  Property 
Jurisdiction. 

(15.  [(For  use  only  if  mortgagor  is  a 
Lrust)  The  Mortgagor  is  an  irrevocable 
trust  that  has  a  terra  consistent  with 
HUD's  requirements  and  the  term  of  the 
irrevocable  trust  is  not  affected  by  the 
terms  of  any  of  the  beneficiaries' 
interests.]  (The  laws  of  the  Property 
Jurisdiction  govern  the  interpretation 
and  the  enforcement  of  the  Loan 
Documents  notwithstanding  that  the 
Mortgagor  may  be  formed  in  a 
jurisdiction  other  than  the  Property 
lurisdiction.  The  Mortgagor  can  sue  and 
be  sued  in  the  Property  Jurisdiction 
without  the  necessity  of  joining  any  of 
the  beneficiaries  of  the  Mortgagor, 
including  without  limitation,  a  suit  on 
the  Note  or  a  foreclosure  proceeding 
arising  under  the  Mortgage.  Venue  for 
any  foreclosure  proceeding  under  the 
Mortgage  may  be  had  in  [Property 
jurisdiction). 

(16.  lUse  in  Cases  Involving  Bond 
Financing]  Based  solely  on  the  opinion 

of [Insert  Bond  Counsel), 

dated  as  of  the  date  hereof  and  attached 

hereto  as  Exhibit .  to  tlie  extent 

that  any  of  the  provisions  of  the  Bond 
Documents  are  inconsistent  with  any  of 
the  provisions  of  the  Loan  Documents  or 
Supporting  Documents,  the  provisions 
of  the  Loan  Documents  or  Supporting 
Documents  shall  govern.) 

(17.  (Use  in  cases  where  the 
development  of  the  property  is  governed 
by  an  agreement  with  a  public  entity) 
Based  upon  our  knowledge  and  the 
Mortgagor's  Opinion  Certification,  there 
is  no  default  under  the  Public  Entity 
Agreement,  and  construction  in 
accordance  with  the  Plans  and 
Specifications  and  within  the  time 
frame  specified  in  the  Construction 
Contract  will  not  lead  to  a  default  under 
the  Public  Entity  Agreement.) 

In  addition  to  the  assumptions  set 
forth  above,  the  opinions  set  forth  above 
are  also  subject  to  the  following 
quaUfications: 

(i)  The  Uniform  Commercial  Code  of 
the  Property  Jurisdiction  requires  the 
periodic  filing  of  continuation 

statements  with (and 

)  not  more  than 

prior  to  and  not  later  than 

the  expiration  of  the year 

period  from  the  date  of  filing  of  the 
Financing  Statements  and  the  expiration 

of  each  subsequent year  period 

after  the  original  filing,  in  order  to 
maintain  the  perfection  and  priority  of 


security  interests  and  to  keep  the 
Financing  Statements  in  effect. 

(ii)  We  express  no  opinion  as  to  the 
laws  of  any  jurisdiction  other  than  the 
laws  of  the  Property  Jurisdiction  [and 
the  Organizational  Jurisdiction,  if  it  is 
different.)  and  the  laws  of  the  United 
States  of  America.  The  opinions 
expressed  above  concern  only  the  effect 
of  the  laws  (excluding  the  principles  of 
conflict  of  laws)  of  the  Property 
Jurisdiction  [and  the  Organizational 
Jurisdiction,  if  it  is  different)  and  the 
United  States  of  America  as  currently  in 
effect.  We  assume  no  obligation  to 
supplement  this  opinion  if  any 
applicable  laws  change  after  the  date  of 
this  opinion,  or  if  we  become  aware  of 
any  facts  that  might  change  the  opinions 
expressed  above  after  the  date  of  this 
opinion. 

We  [1]  confirm  that; 

(a)  based  on  the  Organizational 
Documents,  the  name  of  the  Mortgagor 
in  each  of  the  Documents  and  the  Title 
Pohcy  and  FHA  Commitment  is  the 
correct  legal  name  of  the  Mortgagor; 

(b)  the  legal  description  of  the 
Property  is  consistent  in  the  Documents 
wherein  it  appears  and  in  Appendix 
hereto; 

(c)  we  [I]  do  not  have  any  financial 
interest  in  the  Project,  the  Property,  or 
the  Loan,  other  than  fees  for  legal 
services  performed  by  us,  arrangements 
for  the  payment  of  which  has  been 
made;  and  we  [1]  agree  not  to  assert  a 
claim  or  lien  against  the  Project,  the 
Property,  the  Mortgagor,  the  Loan 
proceeds  or  income  of  the  Project; 

(d)  other  than  as  counsel  for  the 
Mortgagor,  we  have  no  interest  in  the 
Mortgagor  (or  any  principal  thereof)  or 
the  Mortgagee  or  any  other  party 
involved  in  the  Loan  transaction  and  do 
not  ser\'e  as  [a  director,  officer  or)  [an] 
employee  of  the  Mortgagor  or  the 
Mortgagee.  We  have  no  undisclosed 
interest  in  the  subject  matters  of  this 
opinion; 

(e)  based  solely  on  the  Surveyor's 
Certificate  and  the  Sur\'eyor's  Plat,  flood 
insurance  [is  or  is  not]  required 
pursuant  to  12  U.S.C.  4012a(a);  (insert  if 
flood  insurance  is  required.  Based  solely 
on  the  Flood  Insurance  Receipt,  flood 
insurance  is  in  efiect  which  satisfies  the 
requirements  of  12  U.S.C.  4012a(a);]  and 

(f)  to  our  knowledge,  there  are  no 
hens  or  encumbrances  against  the 
Property  which  are  not  reflected  as 
exceptions  to  coverage  in  the  Title 

Pohcy. 

The  foregoing  opinions  are  for  the 
exclusive  reliance  of  Mortgagee,  its 
counsel  and  HUD;  however,  they  may 
be  made  available  for  informational 
purposes  to,  but  not  for  the  rehance  of. 
the  assigns  or  transferees  of  Mortgagee. 


or  prospective  purchasers  of  the  Loan. 
We  |I)  acknowledge  that  the  making,  or 
causing  to  be  made,  of  a  false  statement 
of  fact  in  this  opinion  letter  and 
accompanying  materials  may  lead  to 
criminal  prosecution  or  civil  Uability  as 
provided  pursuant  to  applicable  law, 
which  mav  include  18  U.S.C.  1001. 
1010. 1012; 31 U.S.C.  3729. 3802. 
Sincerely. 

jAuthorized  Signature] 

[PR  Doc  94-^823  Filed  3-2-94;  8  45  am] 
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DEPARTMENT  OF  THE  tNTERIOR 

Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  follow  ing  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  ef 
seq): 
PRT-786696 

Applicant:  International  Crane  Foundation, 
Baraboo,  \V1 

The  applicant  requests  a  permit  to 
export  6  Japanese  [Gnis  japonensis]  and 
6  white-naped  [Grus  \ipio)  crane  eggs  to 
Khinganski  Nature  Reserve,  Russia,  for 
the  purposes  of  enhancement  of 
propagation  and  surv  ival  of  the  species. 
PRT-785943 
Applicant:  New  York  Zoological  Society, 

Bronx.  NY 

The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples 
obtained  opportunistically  from  animals 
that  have  been  immobihzed  by  the 
Malaysian  Wildhfe  Department  for 
various  management  studies.  The 
samples  will  be  imported  for  scientific 
analyses  to  enhance  the  propagation  and 
survival  of  the  species  and  will  be 
obtained  from  the  following  species: 
flat-headed  cat  [Felis  planiceps). 
Temminck's  cat  (FeLis  temmincki], 
clouded  leopard  (Neofelis  nebuhsa], 
marbled  cat  {Felis  marmorata). 
orangutan  (Pongo  pygwaeus).  proboscis 
monkey  {Nasalis  lan-atus),  gibbons 
[Hylobates  muelleri).  Sumatran  rhino 
(Dicerorhinus  sumatrensis).  helmeted 
hombill  [Rhinoplax  ligU).  saltwater 
crocodile  [Crocodylus  porosus). 
tomistoma  [Tomistoma  scblegelii],  and 
Asian  elephant  (Elephas  maximus). 
PRT-785556 
Applicant:  Malsons  Laboratory,  Milllowa. 

MT 
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The  apphcant  requests  a  permit  to 
import  up  to  47  teeth  from  woods  bison 
{Bison  bison  athabascae)  that  were 
obtained  opportunistically  from  legally 
hunted  animals  and/or  animals  found 
dead  for  age  determination  to  enhance 
the  sur\ival  of  the  species  through 
population  studies. 
PRT-*768n 

Applicant  U.S  Fish  and  Wildlife  Service. 
Regional  Director — Region  2 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
activities  for  Barton  Springs  salamander 
[Eurycea  sosorum]  for  the  purpose  of 
scientific  research  and  the  enhancement 
of  propagation  and  survival  of  the 
species  as  prescribed  by  Service 
recovery  documents. 
PRT-702631 

Applicant:  U.S.  Fish  and  Wildlife  Service, 
Regional  Director — Region  1 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
activities  for  Pacific  Pocket  Mouse 
[Perognathus  longimenibris  pacificus) 
for  the  purpose  of  scientific  research 
and  the  enhancement  of  propagation 
and  survival  of  the  species  as  prescribed 
by  Service  recovery  documents. 
PRT-786662 
Applicant  Dallas  Zoo.  Dallas.  TX 

The  applicant  requests  a  permit  to 
import  two  captive-bom  male  gorillas 
[Gorilla  gorilla  gorilla)  from  the 
Metropolitan  Toronto  Zoo,  Ontario. 
Canada,  for  the  purpose  of  enhancement 
of  propagation  and  survival  of  the 
species. 
PRT-785956 

Applicant  New  York  Zoological  Society, 
Bronx,  NY 

The  applicant  requests  a  permit  to 
import  blood  samples  obtained 
opportunistically  from  the  black  caiman 
(.Vfe/anosuc/ius  n;ger),  Apaporis  river 
caiman  {Caiman  crocodilus 
apaporiensis),  Yacare  caiman  {Caiman 
crocodilus  yacare).  and  broad-snouted 
caiman  {Caiman  latirostris)  while  they 
have  been  immobilized  by  Peruvian 
scientists  for  various  management 
studies.  The  samples  will  be  imported 
for  scientific  analyses  to  enhance  the 
propagation  and  survival  of  the  species 
PRT-785185 
Applicant  Columbus  Zoo,  Powell.  OH 

The  applicant  requests  a  permit  to 
export  a  pair  of  orangutans  {Pongo 
pygmaeus)  to  the  Parque  Zoological 
Nacional,  Santo  Domingo,  Dominican 
Republic  for  educational  display  to 
enhance  the  survival  of  the  species. 
PRT-787373 
Applicant  George  A.  Robinson,  Houston,  TX 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliacus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  E.L.  Fringle,  "Huntly 
Glen".  Bedford,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

PRT-785649 

Applicant  New  York  Zoological  Society, 
Bronx,  NY 

The  applicant  requests  a  permit  to 
import  blood  samples  from  chimpanzee 
(Pan  troglodytes)  and  Pygmy 
chimpanzee  {Pan  paniscus),  gorilla 
{Gorilla  gorilla).  Northern  white 
rhinoceros  {Ceratotherium  simum 
cottoni),  and  African  elephant 
(Loxodonta  africana)  for  the  purpose  of 
scientific  research  and  enhancement  of 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  420(c),  Arhngton,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  pubhcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/35a-2281). 

Dated:  February  25, 1994. 
Margaret  Tieger, 

Acting  Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  94^825  Filed  3-2-94;  8:45  am) 
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Receipt  of  Application(s)  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  apphcation(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

File  No.  PRT-786616. 

Applicant:  Marine  World  Afirica  USA, 
Vallejo,  CA. 

Type  of  Pennit:  Take  for  public 
display. 


Name  and  Number  of  Animals:  Up  to 
6 — Walrus  {Odobenus  rosmarus). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  take  (permanently  remove) 
from  the  wild  up  to  6  young  walrus  (2 
males  and  4  females  less  than  2  years  of 
age)  that  are  orphaned  during  Native 
Alaskan  subsistence  hunting  In  Alaska. 
Animals  will  be  flown  to  Marine  World 
Africa  USA  for  public  display  purposes. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Wild  walruses 
located  in  Alaskan  waters  near  St. 
Lawrence  Island,  Little  Diomede  Island, 
King  Island  and  the  Barrow/WainwTight 
regi9n. 

Period  ofActi\ity:  From  1994  through 
1999. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  apphcation  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  Office  of  Management 
Authority  (OMA),  4401  N.  Fairfax  Dr., 
room  432.  Arlington,  VA  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director, 

Documents  and  other  information 
submitted  with  these  appHcations  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice':  U.S.  Fish  and  WildUfe 
Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  426(c),  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 
Margaret  Tieger, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

[FR  Doc.  94-4826  Filed  3-2-94;  8:45  ami 
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Notice  of  Irttent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Olympic  Experimental 
State  Forest  Management  and 
Research  Plan 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 
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SUMMARY:  This  notice  advises  the  pubhc 
that  the  U.S.  Fish  and  WildHfe  Service 
(Service)  and  Washington  State 
Department  of  Natural  Resources 
(WDNR)  intend  to  gather  information 
necessary  for  the  preparation  of  an 
Environmental  hnpact  Statement  (EIS). 
This  notice  is  being  furnished  pursuant 
to  the  Council  on  Environmental 
Quahty's  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Pohcy  Act 
(NEPA)  regulations  (40  CFR  1508.22). 
The  Service  will  consider  a  proposal  to 
recommend  that  the  Secretary  of  Interior 
(Secretary)  approve  a  management  and 
research  plan  for  the  OKTnpic 
Experimental  State  Forest  upon  its 
submission  by  the  WDNR.  The  Secretary 
will  determine  whether  the  plan 
provides  for  the  conservation  of  hsted 
species  within  the  plan  area,  under  the 
general  provisions  of  Public  Law  102- 
436  title  II  and  the  federal  Endangered 
Species  Act  of  1973.  as  amended  (16 
U.S.C.  1531  et  seq.)  (Ac\). 

To  satisfy  both  Federal  and  State 
environmental  policy  act  requirements, 
the  Service  and  WDNR  are  conducting 
joint  scoping  processes  for  the 
preparation  of  an  EIS.  Interested 
agencies,  organizations,  and  individuals 
are  encouraged  to  provide  written 
comments  on  the  issues  which  should 
be  addressed  in  the  EIS,  to  the  Service 
or  \\T)NR. 

DATES:  Written  comments  regarding  the 
scope  of  the  EIS  should  be  received  on 
or  before  April  4,  1994. 
ADDRESSES:  Comments  regarding  the 
scope  of  the  EIS  should  be  addressed  to 
Mr.  Curt  Smitch,  U.S.  Fish  and  Wildlife 
Service.  3773  Martin  Wav  East.  Building 
C,  Suite  101,  Olympia.  \VA  98501. 
Please  refer  to  File  No.  94-021101  on  all 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Informational  materials  and  comments 
received  to  date  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8  a.m.  to 
5  p.m.,  Monday  through  Friday)  at  the 
Washington  Department  of  Natural 
Resources,  1111  Washington  St.  SE, 
Olympia.  WA  98504-7001;  for 
appointment  call  Mary  Ellen  Birli  at 
20&-902-1353. 

Scoping  workshops  may  be  scheduled 
as  a  further  opportunity  for  interested 
persons  to  comment  on  the  scope  of  the 
EIS.  Interested  persons  may  contact 
Mary  Ellen  BirU  at  206-902-1353  to 
receive  information  about  additional 
opportunities  for  participation. 
SUPPLEMENTARY  INFORMATION:  An 
experimental  forest  for  state-managed 
lands  on  the  Western  Olympic 


Peninsula  was  recommended  in  1989  by 
the  Commission  on  Old  Growth 
Alternatives — a  citizens'  advisory  group 
with  broad  representation.  The  stated 
purpose  was  twofold:  To  test  innovative 
methods  of  forest  management  designed 
to  produce  a  sustained  level  of  timber 
harvest  while  simultaneously  protecting 
and  restoring  the  forest  ecosystem.  The 
Olympic  Experimental  State  Forest 
includes  all  state-owmed  lands  on  the 
western  Olympic  Peninsula,  north  of  the 
Queets  River  It  is  located  in  Clallam 
and  Jefferson  counties  and  totals 
264.000  acres  of  forest  lands. 

The  listing  of  the  northern  spotted 
owl  [Strix  occidentalis  caurina)  as 
"threatened"  under  the  Act  in  1990. 
required  that  activities  in  the  area 
proposed  for  the  Olympic  Experimental 
State  Forest  comply  with  section  9  of 
the  Act  which  prohibits  the  "take"  of 
listed  species.  Such  prohibition  limits 
the  range  of  options  for  experimentation 
and  research  available  on  the 
experimental  forest.  See  also  50  CFR 
17.31(a). 

In  October  1992.  Congress  passed 
legislation  (Pub.  L.  102^36.  title  II) 
specifically  addressing  the  Olympic 
Experimental  State  Forest.  The  purpose 
of  the  legislation  is: 

"To  assist  tiie  exfwrimental  management 
and  rwsearch  program  being  conducted  by  the 
State  of  Washington  on  State-owned  trust 
lands  on  the  western  Olympic  Peninsula  in 
order  to  contribute  to  the  conservation  of  the 
northern  spotted  owl,  old  growth  ecosystems 
end  fishery  resources  and  to  provide  for  a 
sustainable  supply  of  timber  and  trust 
income  in  a  manner  that  is  consistent  with 
these  conservation  objectives." 

The  WDNR  is  proposing  to  develop  a 
plan  for  the  operation  of  an 
experimental  forest  on  state  managed 
lands  on  the  01>Tnpic  Peninsula.  This 
planning  effort  is  encouraged  by  federal 
legislation  (Pub.  L.  102-436  Title  II)  that 
allows  the  WT)NR  to  develop  an 
integrated  plan  for  species  conservation, 
research,  and  commodity  production 
across  the  264,000  acres  of  state 
managed  forested  lands  on  the  OlyTnpic 
Peninsula.  The  plan  is  intended  to 
enable  the  WDNR  to  implement  an 
experimental  management  and  research 
program  while  continuing  some  timber 
harvest  in  a  way  that  is  consistent  with 
the  Act.  The  plan  is  to  provide 
necessary  guidance  in  the 
implementation  of  cooperative  research 
projects,  monitoring  programs,  and 
forest  land  management.  The  plan  will 
be  developed  in  consultation  with  the 
Washington  State  Department  of 
Wildhfe  and  the  University  of 
Washington's  OljTnpic  Natural 
Resources  Center. 


The  WDNR  will  seek  federal  approval 
of  its  plan  as  called  for  in  Public  Law 
102—436  Title  11  and  as  necessar>'  to 
meet  the  applicable  requirements  of  the 
Act.  as  necessar>'  Upon  submission  of 
the  plan  and  public  review  and 
comment,  the  Secretary  shall  determine 
whether  the  plan  provides  for  the 
conservation  of  the  northern  spotted 
owl  in  the  experimental  forest  and 
whether  it  is  consistent  with  northern 
spotted  owl  recovery'  goals.  If  the 
WDNR's  plan  for  the  experimental  forest 
is  approved  by  the  Secretary',  actions  to 
implement  it  wall  not  be  considered  a 
prohibited  "taking  "  of  the  northern 
spotted  owl  pursuant  to  Public  Law 
102-436,  title  II,  section  204(d). 

One  issue  to  be  examined  during  the 
scoping  is  the  effect  of  the  plan  on  other 
listed  species,  such  as  the  marbled 
murrelet  [BrachyTamphus  marmoratus 
marmomtus)  and  bald  eagle  (Haliacetus 
leucorephalus),  and  possible  methods  of 
addressing  these  effects  under  the  Act. 
Another  issue  to  be  examined  is  the 
effect  of  the  plan  on  anadromous  fish 
stocks  found  in  this  part  of  the  Olympic 
Peninsula. 

The  enviromnental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA.  42 
U.S.C.  and  implementing  regulations. 

(Notice:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  the 
Proposed  Olympic  Experimental  State  Forest 
Management  and  Research  Plan.) 

Dated:  Febrjary  24.  1994. 
Don  Weathers, 

Acting  Rfgional  Director,  U.S.  Fish  and 
Wildlife  Sen-ice.  Portland.  Oregon. 
|FR  Doc  94-4836  Filed  3-2-94;  8:45  am) 

BILUNG  CODE  4310-65^ 


Bureau  of  Land  Management 
[AZ-046-421 0-03-04,  AZA  7678) 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  On  March  11,  1992.  the 
following  public  lands  in  Pima  County. 
Arizona,  were  included  in  a  Notice  of 
Realty  Action  (NORA)  published  in  the 
Federal  Register  at  57  FR  48  (pp.  8672) 
as  possible  selected  lands  in  an 
exchange.  That  Notice  of  Realty  Action 
is  hereby  canceled  for  the  lands  listed 
below.  Instead,  the  lands  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Tucson  Unified  School  District  as  an 
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addition  to  Hohokam  Middle  School 
site  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U  S.C  869  et  s«}). 

Gila  and  Salt  RiTer  Meriihan,  Arizona 

T.  ISS.R.  13  E.. 

Sec.  19.  EV2N■WV«NE»/4^fW»/., 
NEV,SWV.NEV«N'Wv«. 

Coataining  7.50  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning,  and  would  be  in  the  pubhc 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Pubhc  Purposes  Act  and  to  ail 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  materials. 

4.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

Detailed  information  concerning  this 
action  is  available  for  mview  at  the 
office  of  ti-ie  Bureau  of  Land 
Management,  Tucson  Resource  Area, 
12661  East  Broadway  Boulevard, 
Tucson.  Arizona  85748. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  nill  be 
stig-'egated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease  or  conveyance  or 
classification  of  the  lemds  to  the  District 
Manager,  Safford  District  Office,  711 
14th  Avenue,  Safford.  Anzona  85546. 

Gassification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  school  site  addition. 
Comments  on  the  classification  are 
restricted  to  vvhether  the  lands  are 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  lands,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 


Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  appHcation  and  plan  of 
development,  whe^er  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  school 
site  addition. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated;  February  18, 1994. 
Franlt  L.  Rowley, 
Acting  District  Manager. 
|FR  Doc.  94-4783  Filed  3-2-94;  8:45  am) 
BtLUNG  COOC  4310-32-M 


[ID-842-04-406A-02] 

Idaho:  Filing  of  Plats  of  Survey;  5daho 

The  plats  of  survey  of  the  following 
described  land  was  ofSciaUy  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  February  23, 1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines, 
subdivisions  of  sections  25  and  26,  and 
the  boundaries  of  certain  mineral 
surveys,  and  the  survey  of  certain  lots 
in  sections  25  and  26,  Tovmship  4 
North,  Range  18  East,  Boise  Meridian, 
Idaho,  Group  No.  874.  was  accepted 
February  18.  1994. 

This  s\u\'ey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  subdivision  of  section  30, 
Township  4  North,  Range  19  East,  Boise 
Meridian,  Idaho.  Group  No  874,  was 
accepted  February  18. 19y-i. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Manage.ment. 

All  inquiries  concemir>g  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  Stale  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise.  Idaho,  83706. 

Dated:  February  23, 1994. 
Duane  E.  Olsen, 

Chief  CadastraJ  Surveyor  for  Idaho. 
(FR  Doc.  94-4884  Filed  3-2-94;  8:45  am] 
eaUNQ  CODE  4310-Qa-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvestJgatJon  No.  337-TA-360J 

Decision  Not  To  Review  an  tnltta! 
Determination  Granting  a  Piotfon  To 
Amend  the  Notice  of  Investigation  To 
Add  Tiwo  Respondents 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

In  rlie  Matter  of  certain  device*  for 
connecting  computers  via  telephone  lines. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judo's  (ALf)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  complainant  Fsirallon 
Co.iiputing,  Inc.'s  {'Farallon")  mtrfion 
to  amend  the  notice  of  investigation  to 
add  two  respondents  to  the 
investigation. 

FOR  FURTHER  INF0RMATK)N  CONTACT: 
Elizabeth  C  Rose,  Esq.,  Office  of  the 
G^'nerai  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washmgton,  DC  20436.  Telephone: 
(202) 205-3113. 

SUPPt-EMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1 930  in  the 
importation  and  sale  of  certain  devices 
for  connecting  computers  via  telephone 
lines,  on  November  12.  1993;  a  notice  of 
the  institution  was  published  in  the 
Federal  Register  on  November  17, 1993 
(53  FR  60671).  ComplaLnant  Farallon 
alleges  infringement  of  U.S.  Letters 
Patent  5.003,579. 

On  January  18, 1994,  complainant 
filed  a  motion  to  amend  the  notice  of 
in\'estig3tlon  to  add  the  following 
respondents  to  the  investigation:  Ji-Haw 
Industrial  Co.  Ltd.,  of  Taiwan  ("ji- 
Haw"),  and  Tri-Tech  Instruments  Co. 
Ltd.,  of  Taiwan  ("Tri-Tech").  In 
requesting  this  action,  Farallon  stated 
that  the  identities  of  the  two  additional 
proposed  respondents  were  not  revealed 
until  af^er  the  institution  of  this 
investigation.  The  Commission 
investigative  attorney  supported  the 
motion  On  February  2,  1994,  the  ALJ 
issued  an  ID  (Order  No.  2)  granting 
complainant's  motion. 

This  action  is  taken  under  the 
authority  of  section  337  of  t.he  Tariff  Act 
of  1930,  19  use.  1337.  and 
Commission  interim  rule  210.53(h),  19 
CFR  210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  Sled  in 
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connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
the  official  business  hours  (8;45  a.m.  to 
5:15  p.m.)  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
500  E  Street  SW.,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

Issued:  Februar>'  25,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary: 
(FR  Doc  94-4859  Filed  3-2-94;  8:45  am) 

B\IUHQ  CODE  702<M»2-P 

[Investigation  No.  731-TA-«41  (Final)] 

Ferrosilicon  From  Brazil 

Deterrtiination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil  of  ferTosilicon,^  provided  for 
in  subheading  7202.21.10,  7202.21.50, 
7202.21.75,  7202.21.90.  and  7202.29.00 
of  the  Harmonized  Tariff  Schedule  cf 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  The  Commission  also 
unanimously  determines,  pursuant  to 
§  735(b)(4)(A)  of  the  Act,  that  critical 
circumstances  do  not  exist  with  respect 
to  ferrosiUcon  imports  from  Brazil;  thus, 
the  retroactive  imposition  of 
antidumping  duties  is  not  necessary. 

Background 

The  Commission  instituted  this 
investigation  effective  August  12,  1993, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  ferrosilicon  from  Brazil  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(bl  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission'!  Rules  of  Practice  and  Procedure  (19 
CKR  207.2(0). 

2  For  purposes  of  this  investigation,  the  subject 
product  is  ferrosilicon.  a  ferroalloy  generally 
containing,  by  weight,  not  less  than  four  percent 
iron,  more  than  8  percent  but  not  more  than  96 
percent  silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent  manganese, 
not  mor«  than  three  percent  phosphorus,  less  than 
2.75  percent  magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 


therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  August  26,  1993  (58  FR 
45120).  The  hearing  was  held  in 
Washington,  DC,  on  September  14, 
1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  Februar>' 
18,  1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2722  (February  1994),  entitled 
"Ferrosilicon  from  Brazil:  Investigation 
No.  731-TA-641  (Final)." 

Issued:  February  28,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
|FR  Doc.  94-4879  Filed  3-2-94;  8:45  am] 

BILUNG  CODE  roa>-02-P 

investigation  337-TA-356] 

Initial  Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

agency;  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  on  the  basis  of  a 
settlement  agreement:  Mitsubishi 
Electric  Corporation  (Japan)  and 
Mitsubishi  Electronics  America,  Inc. 

In  the  Matter  of  certain  integrated  circuit 
devices  processes  for  making  same, 
components  thereof,  and  products  containing 
same. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  February  25,  1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 


International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary'  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  February-  25,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secreta.y 
[FR  Doc  94-4878  Filed  3-2-94;  8:45  am] 

BILLING  CODE  70J0-02-P 


(Investigation  No.  337-TA-358] 

Commission  Determination  To  Adopt 
the  Administrative  Law  Judge's  Initial 
Determination  Denying  the  Motion  cf 
Complainant  tor  Temporary  Relief 

In  the  Matter  of  certain  recombinantly 
produced  human  growth  hormones. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Intemationol  Trade 
Commission  (Commission)  has 
determined  to  adopt  the  presiding 
administrative  law  judge's  (ALJ)  initial 
determination  (ID)  in  the  above- 
captioned  investigation  denying 
complainant  Genentech,  Inc.'s  motion 
for  temporary  relief. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  tntemational  Trade 
Commission,  telephone  202-205-3104. 
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SUPP1.EMENTARY  fNFORMATION:  The 
Commission  instituted  this  investigation 
on  Jieptember  29, 1993.  based  on  a 
complaint  fiied  by  Genentech.  Inc.  of 
SoutJi  San  Franrisco,  CaUfomia.  58  FR 
50954.  The  following  firms  were  named 
as  respondents:  Novo  Nordisk  A/S  of 
Denmark;  Novo  Nordisk  of  North 
America,  Inc.  of  New  York; 
ZymoGenetics.  Inc.  of  Seattle, 
Washington  (collectively,  the  Novo 
respKjndents);  Bio-Technology  General 
Corp.  of  New  York;  and  Bio-Tecbjiology 
General  Corp.  (Israel)  Ltd.  (collectively, 
the  BTG  respondents).  The  Commission 
also  provisionally  accepted  Genentech 's 
motion  for  temporary  relief.  Id  The 
Commission  terminated  the  temporary 
reUef  proceedings  as  to  the  Novo 
respondents  on  the  basis  of  a  consent 
order.  58  FR  60672  (November  17, 
1993). 

The  presiding  ALJ  held  an  evidentiary 
hearing  on  temporary  relief  from 
December  13-18.  1993.  On  January  26. 
1994,  the  ALJ  issued  an  ID  denying 
Genentech 's  motion  for  temporary  relief. 
On  February  7, 1994.  the  parties  filed 
written  comments  concerning  the  ID. 
Parties  filed  reply  comments  on 
February  11,  1994.  No  government 
agency  comments  were  received. 
This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.19  U.S.C.  1337,  and 
Commission  interim  rule  210.24(e). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
conaec-tion  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SVV.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  hy  contacting  the 
Conunissiun's  TDD  terminal  on  202- 
205-1810. 

Issued.  February  23,  19S-J. 

Ely  crdpr  of  the  Commission. 
Donna  R.  Koehnke, 
Secrtitary. 
IFR  Doc.  94-4877  Filed  3-2-94;  8:45  am) 

BILUNG  CODE  70aMtt-P 


ACTION:  Policy  statement. 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  MC-19a  (S«t>-No.  1)] 

Policy  Statament  or.  Motor  Contract 
Requirements  Under  the  ^;e90tiated 
Rates  Act  of  1993 

agency:  Interstate  Commerce 
Commission  (ICC). 


SUMMARY:  The  ICC  is  issuing  a  policy 
statement  (set  forth  below)  explaining 
and  interpreting  new  statutory 
requirements  governing  the  form  and 
minimum  contents  for  transportation 
agreements  executed  by  motor  contract 
carriers.  These  new  requirements  are  in 
section  6  of  the  Negotiated  Rates  Act  of 
1993  (Pub.  L.  103-180)  and  apply  to 
contracts  entered  into  after  March  3, 
1994.  The  Commission  does  not  plan  to 
issue  a  further  decision  unless  the 
comments  expose  issues  that  require 
additional  clarification. 
DATES:  This  policy  statement  is  effective 
on  February  28, 1994.  Comments  are 
due  on  April  4, 1994. 
ADDRESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  Ex  Parte  No. 
MC-198  (Sub-No.  1),  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-6373.  [TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENT AflY  INFORMATJON:  Section  6 
of  the  Negotiated  Rates  Act  of  1993 
(NRA),  added  new  statutory 
requirements  governing  the  form, 
minimum  contents,  and  retention 
period  for  transportation  agreements 
executed  by  motor  contract  carriers,  as 
well  as  regulatory  auditing  and 
enforcement  by  the  Commission  of 
contract  carriage  requirements.  By  this 
poUcy  statement,  we  discuss  these  new 
requirements  and  explain  bow  we 
interpret  certain  of  the  new  provisions. 

Background 

The  new  requirements  are  similar  to 
our  prior  reg^ilations  at  49  CFR  1053.1 
(1991  ed.).  They  required  ctjn  tract 
carriers  to  enter  into  bilateral  v\Titten 
contracts  that  [inter  alia):  (a)  Named  the 
particular  shipper  or  shippers  involved, 
and  (b)  covered  a  series  of  shipments 
diuing  a  stated  period  of  time  in 
contrast  to  separate  contracts  of  carriage 
governing  individual  shipments.  A 
number  of  defunct  carriers  have  sought 
to  disavow  their  own  contract  carriage 
agreements  by  alleging  technical 
noncompliance  with  those  regulations.' 
In  an  effort  to  prevent  such  a  misuse  of 
its  regulations,  the  Commission 
repealed  those  regulations,  in  Contracts 


'  See.  cj..  General  Mills,  Inc. — Petition  for 
Declaratory  Order.  8  LCC2d  313  11992).  affd  jufc 
no/71.  United  Shipping  Co.  v.  General  Mills,  Inc, 
Adv.  No.  4-«9-345  (Bankr.  D.  Minn.  Aug.  27,  1992) 
[In  re  Unilifd  Shippirtf  Co  .  No.  BJCY  4-«»-533(D)), 
offd.  No.  3-92-0668  (D.  Minn.  Dec  24.  1992).  app 
pending  sub  aom.  The  Bankruptey  Estate  of  United 
Shipping  Company,  Inc.  v.  General  MiU*.  Inc..  Na 
95-1232MNST(8th  Or.  argued  Oct.  11.  1993). 


for  Transportation  of  Property,  8 
I.C.C.2d  520  (1992)  [Contracts),  app. 
pending  sub  nam.  Centra]  States  Motor 
Freight  Bureau.  Inc.  v.  ICC,  Nos.  92- 
1258  et  al.  (D.C  Cir.  argued  June  12, 
1992;  petitioners'  motions  to  dismiss  as 
moot  pending).  In  section  6  of  the  NRA, 
Congress  adopted  the  essential 
requirements  of  the  repealed 
regulations.  Congress'  stated  objecti;'e 
was  "to  limit  the  potential  for 
unwarranted  future  undercharge 
claims."  H.  Rep.  103-359.  103d  Cong., 
1st  Sess.  10  (1993). 

Requirements  of  Section  6  of  the  SUA 

Section  6(a)  of  the  NRA  contains  the 
new  regulatory  requirements  to  be 
codified  at  49  U.S.C  10702(c).2  New 
section  10702(c)(l}  of  the  Interstate 
Commerce  Act  requires  that,  for  motor 
transportation  contracts  entered  into 
after  March  3,  1994  (i.e  ,  90  days  after 
enactment  of  the  NRA),  there  must  "be  "a 
written  agreement,  separate  from  the  bill 
of  lading  or  receipt"  This  requirement 
is  identical  to  the  writing  requirement 
In  former  49  CFR  1053.1.  If  is  imjxirtant 
to  remember  that  the  signed  agreement 
must  be  in  place  before  the 
transportation  begins. 

New  section  10702(c)(2)  specifies  the 
minimum  contents  of  the  agreements. 
Section  10702(c)(2)(A)  requires  that  the 
agreement  "identify  the  parties  thereto." 
This  requirement  follows  our 
requirement  in  former  49  CFR  1053.1 
that  the  contract  provide  for 
transportation  for  a  particular  shipp>er  or 
shippers.  Signatories  to  the  agreement 
must  be  persons  authorized  to  bind  the 
parties  to  the  mutual  undertakings 
described  in  the  contract. 

Section  10702(c){2j(B)  requires  that 
the  agreement  "commit  the  shipper  to 
tender  and  the  carrier  to  transport  a 
series  of  shipments."  This  reflects  the 
longstanding  definition  at  49  U.S.C 
1 0102(1 5)[B),  which  ILmits  contract 
carriage  of  freight  to  "transportation  of 
property  for  compensation  under 
continuing  agreements  with  one  or  more 
persons"  (emphasis  added).  A  long  line 
of  Commission  decisions  addresses  the 
meaning  of  "a  series  of  shipments"  in 
the  context  of  a  continuing  agreement. 
See,  e.g  ,  Interstate  Van  Lines,  inc. — 
Extension — Household  Goods,  5 
I.C.C.2d  168, 185-86  (1938)  (Interstate 
Van  Lines).  On  the  one  hand,  isolated 
shipments  or  so-called  spot  mcu-kot 
transportation  are  not  sufficient  to 
satisfy  the  series  of  shipments  standard. 
See,  e.g..  Global  Van  Lines,  Inc.  v.  ICC, 


'  la  sections  6tb)  and  6(c)  of  the  ,NKA,  Coagres* 
amended  49  U^C  11901(g)  and  11909(bi 
respectively,  to  provide  for  dviJ  and  criniinal 
penalties  for  vioUtioiu  of  these  new  reqairements. 
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804  F.2d  1293, 1300  (D,C.  Cir.  1986).  On 
the  other  hand,  the  standard  can  be  met 
by  a  short-term  agreement '  or  a  so- 
called  requirements  contract  that 
contemplates  shipper  tender  and  carrier 
transportation  obligations  for  specified 
traffic  regardless  of  its  frequency  or 
amount.  In  the  first  ralemaking  to 
address  the  subject,  the  Comm.ission 
made  clear  that  "the  contracts  need  not 
cover  long  penods  of  time  or  fixed 
amounts  of  traffic."  Contracts  of 
Contract  Carriers,  1  M.C.C.  628  (1937). 
Ln  determining  whether  an  agreement 
meets  the  series  of  shipments  standard, 
we  will  continue  to  be  guided  by  the 
essential  commitment  between  the 
parties  that  transportation  be  offered 
and  accepted  on  a  continuing  basis.  See 
Zoneskip.  Inc.  v,  UPS.  Inc.  and  UPS  of 
America.  Inc..  8  I.C.C.Zd  645  (1992) 
[Zoneskip),  affd  sub  nom.  Zoneskip. 
Inc.  V.  United  States.  998  F.2d  1007 
(table)  (3d  Cir.  1993). 

Section  10702(c)(2;(C)  requires  that 
the  written  agreement  "contain  the 
contract  rate  or  rates  for  the 
transportation  service  to  be  provided  or 
being  provided."  Neither  Congress  nor 
the  Commission  has  previously  required 
that  the  particular  rate  be  specified.  In 
interpreting  this  new  requirement,  we 
m.ust  accommodate  both  the  purpose  of 
the  NR.\,  in  refonning  contract  carrier 
requirem.ents.  and  the  policy  of  the 
Motor  Carrier  Act  of  1980  (1980  Act)  of 
"remov[mg]  many  of  the  obstacles  that 
(previously)  kept  motor  contract  carriers 
from  realizing  their  full  potential."  H. 
Rep.  96-1069,  96th  Cong.,  2d  Sess.  22 
(1980).  reprinted  in  1980  U.S.  Code 
Cong.  A  Ad.  News  2283  ("House 
Report ').  Our  goal  is  to  protect  the 
integrity  of  contract  carriage  without 
harming  contracting  parties  or 
compehtion. 

Accordingly,  we  interpret  this  new 
requirement  to  mean  that  either  a  fixed 
rate  or  a  methodology  for  determining 
the  rate  must  be  in  or  appended  to  the 
contract.  This  comports  with  the  rate 
requirements  for  common  carrier  tariffs, 
as  articulated  in  Regular  Common 
Conference  v.  United  States.  793  F.2d 
376,  379  (1986)  (RCCC),  which  require 
that  a  common  carrier  tariff  show  on  the 
face  of  the  tariff  either  the  per-unit  rate 
or  how  the  per-unit  rate  is  determined. 
For  example,  contracts  for  annual 
volume  or  incentive  rates  are 
permissible  as  long  as  an  objective 
methodology  for  computing  the  rate  is 


J  As  far  back  as  1937.  the  Commission  found  "an 
agreement  to  transport  property  extending  for  a 
week,  with  a  fiirther  provision  that  it  will  continue 
bom  week  to  week  until  terminated,  is  an 
agreement  for  continuous  transportation."  Edward 
Webb,  Ir.  Contract  Carrier  Application,  1  Fed.  Carr. 
Cas.  ICCH)  7037  (1937). 


provided  in  the  agreement  itself. 
References  may  be  made  in  the 
agreement  to  tariffs  or  other  readily 
available  publications  or  materials. 

We  believe  the  RCCC  standard  is 
appropriate  for  contract  rates.  Under 
this  standard,  the  parties  to  the 
agreement  can  maintain  pricing 
flexibility  while  achieving  the 
Congressional  goal  of  guarding  against  a 
future  challenge  to  the  existence  or  level 
of  the  contract  rate.  The  pric?  will  be 
determinable  without  unduly  interfering 
with  the  pricing  of  contract  carriage 
services. 

Finally,  section  10702(c)(2)(D) 
requires  that  the  agreement  "(i)  state 
that  it  provides  for  the  assigiunent  of 
motor  vehicles  for  a  continuing  period 
of  time  for  the  e.xclusive  use  of  the 
shipper;  or  (ii)  state  that  the  service  is 
designed  to  meet  the  distinct  needs  of 
the  shipper."  This  reflects  the 
longstanding  alternative  statutory 
criteria  for  contract  carriage  at  49  U.S.C. 
10102(15)(B)  (i)  and  (ii).  As  we  read  this 
language,  the  agreement  need  not  detail 
how  it  meets  these  statutory  criteria,  but 
rather  simply  must  specify  which  of  the 
two  alternative  statutory  tests  is  met.  We 
do  not  believe  that  Congress  meant  to 
make  contract  drafting  an  unduly 
burdensome  task  or  to  require  a  contract 
to  contain  legal  argument.  The 
requirement,  however,  does  serve  to 
remind  parties  of  the  statutory  criteria 
that  must  be  met  to  qualify  as  contract 
carriage. 

Those  criteria  (dedication  of 
equipment  or  distinct  needs)  are 
flexible,  and  how  they  are  satisfied  can 
be  tailored  to  the  particulars  of  each 
contracting  situation.  As  interpreted  by 
the  Commission.  "•  *  *  assignment  of 
equipment  to  the  exclusive  use  of  the 
shipper  does  not  necessarily  require  that 
specific  vehicles  be  used  for  one  shipper 
to  the  exclusion  of  all  others  *   •   •  [but] 
the  contracting  shippers  must  have 
primary  access  to  the  equipment,  may 
view  it  as  their  own,  and  need  not 
compete  for  its  use  among  themselves  or 
vdth  others".  Continental  Contr.  Car. 
Corp.  Ext.—Modif.  of  Permit.  121  M.C.C. 
882,900(1975). 

The  distinct  needs  alternative  has 
been  the  subject  of  numerous 
Commission  and  court  decisions. 
Distinct  needs  can  be  price  and/or 
service  features  tailored  to  the 
customer's  requirements.  For  example, 
the  distinct  needs  of  a  shipper  may  be 
met  if:  "the  new  service  is  better 
tailored  to  fit  the  special  requirements 
of  a  shipper's  business,  the  length  of  its 
purse,  or  the  select  nature  of  the 
dehvery  service  that  is  desired."  ICC\. 
}-T  Transport  Co..  368  U.S.  81.  93 
(1961).  Other  services  that  have  been 


found  to  meet  distinct  needs  are: 
Special  pickup  and  deUvery 
requirements;  special  dociinentation 
requirements;  shipper-carrier  fiaisons; 
specialized  liability,  claims,  or  credit 
terms;  incidental  transportation 
services;  and  special  rate 
considerations.  See,  e.g..  Interstate  Van 
Lines.  5  l.C.C.2d  at  187-89. 

Transportation  services  that  meet  a 
contract  customer's  distinct  needs  need 
not  be  unique.  They  may  be  services 
that  common  carriers  offer  to  their 
customers  as  well.*  The  issue  is  whether 
the  services  provided  are  tailored  to 
meet  the  customer's  distinct  needs  in 
the  context  of  an  on-going  conL-actual 
relationship.  See  Zoneskip,  8  LC.C.2d  at 
653—55. 

Section  10702(c)(3)  introduces  a  new 
requirement  that  written  agreements  for 
contract  carriage  must  be  retained  by  the 
carrier  for  the  life  of  the  agreement  and 
for  3  years  thereafter,  and  that  a  copy  be 
made  available  to  the  Commission  upon 
request.  The  latter  requirement  relates  to 
the  new  statutory  directive  in  section 
10702(c)(4)  that  we  "conduct  periodic 
random  audits  to  ensure  that  motor 
contract  carriers  are  complying  writh 
[tlie  requirements  of  section  10702(c)] 
and  are  adhering  to  the  rates  set  forth  in 
their  agreements."  We  will  be 
conducting  these  audits,  on  a  random 
basis,  beginning  in  May  1994. 

To  purchase  a  copy  of  the  decision, 
write  to,  call  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  room  2229. 
Interstate  Commerce  Commission 
Building,  Washington.  EX:  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.)  Environmental  and  Energy 
Considerations. 

This  action  does  not  requi?e 
environmental  review  because  it  does 
not  have  the  potential  for  significant 
environmental  impacts.  49  CFR 
1105.6(c)(7). 

Regulatory  Flexibility  Analysis 

Because  this  is  not  a  notice  of 
proposed  rulemaking  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.).  we 
need  not  m^e  the  small  business 
impact  examination  required  by  the 
RFA.  Nevertheless,  we  welcome  any 
comments  regarding  the  small  entities 
considerations  embodied  in  the  RFA. 

Decided;  February  15. 1994 


'Central  S-  So.  Motor FrI.  Tariff  Ass'n  v.  United 
States.  757  F.2d  301.  311  &  n.SS  (DC.  Cir).  cert 
denied.  474  U.S.  1019.  106  S.  O.  568  (1985) 
(decision  that  exempted  motor  contract  carriers 
from  our  tariff  filing  requirements). 
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By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and^hilbin. 
Sidney  L.  Strickland,  Jr., 
Secretary: 
[FR  IDoc.  94-i908  Filed  3-2-94;  8:45  am] 

BILLING  CODE  70i5-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  In  Clean 
Water  Act  Case:  United  States,  et  al.  v. 
Wayne  County,  Michigan,  et  al. 

In  accordance  with  Department  policy 
and  28  CFR  50.7,  notice  is  hereby  given 
that  on  February  11,  1994,  a  proposed 
Consent  Decree  in  United  States,  et  al. 
V.  Wayne  County,  Michigan,  et  al.  (Civ. 
No.  87-70992)  was  lodged  in  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan. 

The  United  States  filed  the  complaint 
commencing  this  enforcement  action  in 
1987,  under  the  Clean  Wafer  Act 
("Act"),  33  U.S.C.  Section  1251  et  seq., 
alleging  violations  of  Act  and  the 
National  Pollution  Discharge 
Elimination  System  ("NPDES")  Permit 
that  applies  to  the  waste  water  treatment 
plant  ("Plant")  owned  and  operated  by 
Wayne  County,  Michigan,  and  located  at 
797  Central  Ave,  Wyandotte,  Michigan. 
The  State  of  Michigan  is  a  co-Plaintiff, 
and  fourteen  units  of  local  government 
served  by  the  Plant  are  named  as 
Defendants  along  with  Wayne  County. 

The  United  States,  State,  and  all 
Defendants  are  signatories  to  the 
proposed  Consent  Decree,  under  which 
the  Defendants  shall  design,  construct, 
operate,  and  maintain  significant, 
additional  facilities — construction  of 
which  is  presently  estimated  to  cost 
about  S230  million.  These  facihties  will 
improve  both  the  quality  and  capacity  of 
treatment  provided  by  the  Plant  and 
also  give  the  Plant  significant  transport 
and  storage  capacity — in  the  form  of 
underground  timnels  and  above-ground 
equalization  basins — for  waste  water 
that  Plaintiffs  believe  is  bypassed 
without  treatment  into  the  waters  of  the 
United  States.  The  Decree  also  requires 
that  Wavne  County  pay  a  civil  penalty 
of $4 13, 000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  &  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States,  et  al.  v. 
Wayne  County,  Michigan,  et  al.,  DOJ 
Ref'  1*90-5-1-1-2766. 


The  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  817  Federal  Building,  231 
West  Lafayette  Boulevard,  Detroit, 
Michigan,  and  at  the  offices  of  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  Office  of  Regional  Counsel, 
111  West  Jackson  Blvd.,  Chicago, 
Illinois.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street  NW.,  4th  floor, 
Washington,  DC  20005,  (202)  624-0892. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $20.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  "Consent  Decree  Library." 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  NatumI  Resources  Division. 
IFR  Doc.  94-1785  Filed  3-2-94;  8:45  am] 

BILUNG  CODE  4410-41-M      A 


Drug  Enforcement  Administration 
[Docket  No.  92-64] 

Stanley  Alan  Azen,  M.D.,  Revocation  of 
Registration 

On  May  19,  1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Ehversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Stanley  Alan  Azen, 
M.D.  (Respondent),  of  Los  Angeles, 
Cahfomia.  The  Order  to  Show  Cause 
proposed  to  revoke  Dr.  Azen's  DEA 
Certificate  of  Registration,  AA8786329, 
under  21  U.S.C.  824(a)(2)  and  (a)(4),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  under  21 
U.S.C.  823(f)  for  reason  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  on  Los 
Angeles.  California,  begirming  on 
January  6,  1993.  On  October  18,  1993, 
in  her  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law,  and  decision,  the  administrative 
law  judge  recommended  that  the 
Administrator  revoke  Respondent's  DE.^ 
Certificate  of  Registration. 

On  November  2,  1993,  the 
Respondent  filed  exceptions  to  Judge 
Bittner's  opinion  pursuant  to  21  CFR 
1316.66.  and  on  November  18,  1993,  the 
administrative  law  judge  transmitted  the 
record  to  the  Acting  Administrator.  The 
Acting  Administrator  has  carefully 
considered  the  entire  record  in  this 


matter  and,  pursuant  to  21  CFR  1316.67, 
hereby  issues  his  final  order  in  this 
matter  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  foimd 
that  the  Respondent  is  an  emergency 
room  physician  who  received  his 
medical  degree  in  1978  from  Loma 
Linda  University  of  Medicine  in  Loma 
Linda.  California.  Following  an 
internship  at  the  University  of  Southern 
California,  and  his  service  of  two 
residencies  in  emergency  medicine  and 
internal  medicine.  Respondent  worked 
at  the  Medical  Center  of  North 
Hollywood  from  1982  until  1991,  and  as 
of  the  date  of  the  administrative  hearing 
was  employed  at  Pacifica  Hospital  in 
Los  Angeles. 

The  administrative  law  judge  found 
that  on  September  20,  1990,  Los  Angeles 
Pohce  Department  officers  received  a 
report  that  a  woman  had  died  at 
Respondent's  home,  apparently  from  a 
drug  overdose.  The  administrative  law 
judge  found  that  when  the  officers 
arrived  at  the  Respondent's  residence, 
they  were  advised  by  the  Respondent 
that  the  deceased  was  his  girl  friend, 
and  that  earlier  in  the  evening 
Respondent  and  the  deceased  had 
consumed  alcohol,  smoked  marijuana, 
and  snorted  cocaine. 

One  of  the  officers  present  at 
Respondent's  house  on  that  evening 
testified  at  the  administrative  hearing 
that  the  police  officers  found  inside 
Respondent's  home  two  5-  by  7-inch 
cards  with  white  powder  on  them  and 
four  small  straws  in  a  trash  can,  powder 
on  the  bedboard,  and  glasses  containing 
what  appeared  to  be  alcohol  residue. 
The  officer  further  testified  that 
although  the  items  were  seized,  to  his 
knowledge,  no  tests  were  conducted  on 
them. 

The  administrative  law  judge  found 
that  as  a  result  of  reports  regarding  the 
death  of  Respondent's  girl  friend,  the 
Medical  Board  of  California  (Board) 
initiated  an  investigation  of  the 
Respondent.  One  of  the  Board 
investigators  that  participated  in  the 
investigation  also  testified  at  the 
administrative  hearing.  Lnterviews  were 
conducted  of  various  law  enforcement 
officials,  including  the  pathologist  who 
examined  the  Respondent's  deceased 
girl  friend.  The  pathologist  estimated 
that,  at  the  time  of  the  girl  friend's 
death,  there  was  approximately  20  times 
a  fatal  quantity  of  cocaine  in  her  system, 
and,  in  addition,  a  large  quantity  of 
cocaine  metabolites.  The  Board 
investigator  also  interviewed  the  Los 
Angeles  County  coroner,  who  found  a 
large  amount  of  cocaine  in  the 
deceased's  personal  property.  The 
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coroner  further  stated  that  Respondent 
told  the  coroner  that  Respondent  and 
the  deceased  commonly  used  cocaine 
and  alcohol  on  their  days  off. 

The  Board  investigator  interviewed 
the  sister  of  the  deceased,  who  revealed 
to  the  investigator  that  she  used  cocaine 
with  Respondent  and  the  deceased  on 
numerous  occasions.  The  deceased's 
sister  informed  the  Board  investigator  of 
her  knowledge  that  Respondent  sold 
cocaine  and  that  she  had  purchased  it 
from  him  in  the  past. 

The  Board  investigator  also 
interviewed  two  acquaintances  of  the 
Respondent,  both  of  whom  admitted 
purchasing  cocaine  from  the 
Respondent  on  various  occasions.  One 
of  the  individuals  stated  that  for  a  two 
to  three  year  period.  Respondent  was 
his  sole  source  of  cocaine,  that  he 
purchased  cocaine  in  half  gram 
quantities  from  the  Respondent,  and 
that  the  Respondent  made  no  profit 
from  his  sales.  The  individual  went  on 
to  state  that  Respondent  had  a  very  high 
tolerance  for  cocaine,  and  carried  a 
small  vial  of  it  with  him,  however  he 
never  saw  Respondent  use  cocaine 
while  working. 

The  Government  also  presented  the 
testimony  of  a  detective  of  the  Narcotics 
Division  of  the  Los  Angeles  Police 
Department  regarding  his  conversations 
with  the  sister  of  the  decea.sed.  The 
sister  told  the  detective  that  she 
purchased  cocaine  from  the  Respondent 
on  several  occasions;  that  Respondent 
sold  cocaine  to  emiployees  of  the 
hospital  where  he  was  employed;  and 
that  her  sister  (the  decreased)  had  access 
to  the  safe  where  Respondent  kept  his 
cocaine. 

The  administrative  law  judge  foimd 
that  in  March  1991,  the  deceased's 
sister,  acting  as  a  confidential 
informant,  attempted  a  controlled 
purchase  of  cocaine  from  the 
Respondent.  Prior  to  going  to 
Respondent's  home  on  March  29, 19&1, 
the  detective  searched  the  sister's 
clothing  and  car.  and  provided  her  with 
SI 00. 00.  however,  the  sister  was  not 
searched  because  there  were  no  female 
officers  on  duty.  The  detective  also 
conceded  at  the  hearing  that  the 
inform.ant's  shoes  were  not  searched, 
nor  was  there  a  search  of  the  trunk  or 
the  engine  compartment  of  her  car. 

The  sister  was  observed  going  into 
Respondent's  home  where  she  remained 
for  20  to  30  minutes,  .\fter  leaving 
Respondent's  home,  she  met  the 
detective  at  a  pre-arranged  location  and 
turned  over  two  containers  of  white 
powder,  which  later  tested  positive  for 
cocaine.  She  told  the  detective  that  she 
paid  the  Respondent  $60.00  for  the 
cocaine. 


On  April  5,  1991,  the  Respondent  was 
searched  pursuant  to  a  search  warrant. 
The  search  revealed  an  amber  glass  vial 
that  contained  a  white  powder 
resembling  cocaine.  Respondent  was 
then  arrested,  and  allegedly  stated  to  the 
arresting  officer,  that,  "I'm  just  a 
recreational  user.  People  don't  go  to  jail 
for  using  cocaine."  Respondent  later 
stated,  "its  not  my  cocaine.  I  just  store 
it  for  someone.  He  gives  me  cocaine  for 
allowing  him  to  store  it  in  my  house." 

A  search  was  then  conducted  of 
Respondent's  house  which  revealed  a 
safe  which  contained,  among  other 
things,  two  one-gram  scales  commonly 
used  to  weigh  and  package  cocaine,  a 
clear  plastic  bag  containing  a  substance 
which  was  later  confirmed  to  be  two 
ounces  of  cocaine,  as  well  as  cocaine 
residue  on  various  other  items.  A 
quantity  of  cocaine  was  also  obtained 
after  scj-aping  screens,  grinders,  and 
scales  foimd  in  the  safe.  In  addition,  19 
grains  of  marijuana  were  seized  from  the 
bedroom.  Respondent  was  arrested  and 
charged  with  the  transportation  and 
possession  of  cocaine. 

On  Apnl  16, 1991,  in  the  Municipal 
Court  of  Los  .Angeles  Judicial  District,  a 
four-count  felony  complaint  was  filed 
against  the  Respondent  charging  him 
with  the  sale  and  possession  of  a 
controlled  substance.  Respondent  pled 
nolo  contendere  to  one  felony  count  of 
simple  possession  of  a  controlled 
substance  on  November  IS.  1991.  The 
Superior  Court  of  Cahfomia,  County  of 
Los  Angeles  convicted  Respondent  and 
sentenced  him  to  180  days  in  county 
jail,  and  three  years  probation.  A 
conviction  following  a  plea  of  nono 
contendere  is  a  "conviction"  within  the 
meaning  of  21  U.S.C.  824(a)(2).  Sokolcff 
V.  Saxhe.  501  F.2d  571  (2nd  Cir.  1974). 

The  Respondent  testified  at  the 
administrative  hearing  that  he  first 
experimented  with  marijuana  and 
cocaine  in  the  1970's  and  became  a 
regular  cocaine  user  during  the  1980's. 
Respondent  further  testified  that  during 
the  years  of  his  cocaine  use,  his  house 
served  as  a  gathering  place  for  himself, 
his  live-in  girlfriend,  her  sister,  as  well 
as  several  of  their  friends. 

Respondent  testified  that  he  never 
sold  cocaine  to  anyone,  and  that  those 
individuals  that  stated  that  Respondent 
sold  them  cocaine,  all  had  a  motivation 
to  lie,  and  make  Respondent  appear 
responsible  for  his  girlfriend  s  death. 

Respondent  testified  that  he  briefly 
participated  in  the  Cahfomia  Medical 
Board's  diversion  program  for  impaired 
physicians,  however  he  stated  that  he 
was  rejected  from  the  program  because 
of  pending  criminal  charges  against 
him.  Respondent  also  testified  to  his 
participation  in  a  drug  rehabilitation 


program  at  the  Betty  Ford  CUnic  starting 
in  April  1991,  and  that  during  his  six 
months  in  the  program  he  never  tested 
positive  for  drugs. 

After  his  conviction  and  as  part  of  his 
probation,  Respondent  was  enrolled  in 
a  drug  rehabilitation  program  and  was 
subjected  to  random  urinalysis  from 
November  1991  until  December  1992, 
None  of  these  random  tests  revealed 
drug  use.  Respondent's  probation  officer 
testified  that  she  would  recommend 
discontinuing  drug  testing  for 
Respondent  because  he  had  met  the 
criterion  of  six  months  of  negative  drug 
tests. 

In  December  1991,  the  Board 
investigator  received  a  letter  from  a 
medical  consultant  for  the  Medical 
Board,  advising  that  Respondent's  case 
should  be  referred  to  the  Oflice  of  the 
Attorney  General  for  administrative 
action  against  Respondent's  medical 
license.  The  consultant  further  stated 
that  he  considered  Respondent's 
rehabilitative  attempts  insufficient  to 
overcome  his  more  than  20  year 
addiction  to  drugs.  On  April  1,  1992,  the 
Medical  Board  filed  an  accusation 
against  Respondent,  and  a  supplement 
thereto  was  filed  on  May  26, 1992.  The 
accusation  alleged  that  Respondent  was 
subject  to  disciplinary  action  for  using, 
possessing  and  distributing  cocaine.  At 
present,  no  further  action  has  been 
taken  by  the  Board. 

At  the  hearing  in  this  matter, 
physicians  who  have  supervised 
Respondent  testified  on  Respondent's 
behalf.  They  testified  to  Respondent's 
professionalism  and  exemplary  abihties. 

Pursuant  to  21  U.S.C.  824(a)U),  the 
Administrator  may  revoke  a  DEA 
Certificate  of  Registration  if  the 
registrant  has  been  convicted  of  a  felony 
relating  to  controlled  substances. 
Pursuant  to  21  U.S.C  823(f)  and 
824(a)(4)  the  Administrator  may  revoke 
a  registration  and  deny  any  application 
for  such  registration,  if  he  determines 
that  the  continued  registration  would  be 
inconsistent  with  the  pubhc  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

"(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciphnary  authority. 

(2)  The  appUcant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to. 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  pubhc  health  and  safety." 
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It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  the 
factors  and  give  each  factor  the  weight 
he  deems  appropriate.  See  Henry  J. 
Schwarz.  Jr  ,  M.D.,  Docket  No.  88-42,  54 
FR  16422(1989). 

The  administrative  law  judge  found 
that  the  Respondent  had  been  convicted 
of  a  felony  offense  relating  to  controlled 
substances,  and  therefore  grounds  exist 
to  revoke  his  DEA  Certificate  of 
Registration  pursuant  to  824(a)(2).  In 
considering  whether  grounds  exist  to 
revoke  Respondent's  registration 
pursuant  to  21  U.SC.  824(a)(4),  the 
administrative  law  judge  found  factors 
one,  three,  four  and  Eve  listed  in  823(0 
relevant.  Factor  one  is  applicable  by 
virtue  of  the  California  Medical  Board's 
filing  of  an  Accusation  and 
Supplemental  Accusation  against  the 
Respondent.  Factor  three  is  applicable 
to  Respondent's  felony  conviction,  and 
factors  four  and  five  were  found 
relevant  based  upon  Respondent's  abuse 
and  alleged  unlawful  sale  of  controlled 
substances,  as  well  as  the  subsequent 
related  criminal  charges. 

The  administrative  law  judge 
concluded  that  the  Govermnent  did  not 
prove  by  a  preponderance  of  the 
evidence  that  the  Respondent  sold 
cocaine  to  his  girlfriend's  sister  on 
March  29.  1991.  The  administrative  law 
judge  made  this  determination  based 
upon  the  fact  that  neither  the  deceased's 
sister  nor  her  car  was  thoroughly 
searched  prior  to  her  entering 
Respondent's  house;  that  the  alleged 
purchase  was  neither  seen  nor  heard  by 
law  enforcement  personnel;  and  that  the 
sister  of  the  deceased  had  a  reason  to 
lie. 

The  administrative  law  judge  found 
that  the  record  clearly  established  that 
Respondent  has  abused  controlled 
substances  for  many  years.  The 
administrative  law  judge  also  foimd  that 
there  was  insufficient  evidence  to 
conclude  that  Respondent  has 
recognized  and  dealt  with  the  severity 
of  his  problem,  or  that  he  has  progressed 
in  his  recovery  to  the  extent  that  he 
should  be  permitted  to  continue  to  hold 
a  DEA  registration.  Based  upon 
evidence  of  Respondent's  felony 
conviction  and  past  drug  abuse,  the 
administrative  law  judge  recommended 
that  Respondent's  DEA  Certificate  of 
Registration  be  revoked  and  any 
pending  applications  be  denied. 

The  Respondent  filed  exceptions  to 
the  administrative  law  judge's 
recommendation.  The  Respondent 
argued  in  part:  That  the  administrative 
law  judge's  recommendations  were 
inconsistent  with  the  testimony  given 


by  Respondent,  particularly  as  it  related 
to  the  duration  of  Respondent's  use  of 
cocaine  and  marijuana,  and  the  extent  of 
the  use  of  cocaine  by  Respondent's 
friends  and  acquaintances  while  at  his 
home;  that  although  the  administrative 
law  judge  concluded  that  the 
Government  failed  to  establish  that  a 
controlled  buy  took  place,  the 
administrative  law  judge  nevertheless 
made  unnecessary  references  to  events 
surrounding  its  occurrence;  that  the 
Respondent  has  demonstrated  a  lifelong 
commitment  to  drug  rehabilitation 
based  in  part  on  his  nearly  three  year 
successful  participation  in  a  strict  and 
monitored  regimen  of  random  drug 
testing  administered  through  the 
Probation  Office  of  Los  Angeles  County; 
that  based  upon  the  legislative  intent  of 
the  public  interest  amendment  to  the 
Controlled  Substances  Act.  felony 
convictions  are  not  per  se  violations 
since  Respondent's  crime  did  not 
involve  abuse  of  prescription  drugs; 
statements  relied  upon  by  the 
administrative  law  judge  regarding 
Respondent's  insufficient  attempts  at 
drug  rehabihtation  in  light  of  his  20  year 
drug  addiction,  were  based  on  faulty 
and  incomplete  evidence. 

The  Acting  Administrator  having 
considered  the  entire  record  adopts  the 
administrative  law  judge's  findings  of 
fact,  conclusions  of  law.  and 
recommended  ruling,  in  part.  The 
Acting  Administrator  concurs  with  the 
Respondent's  exception  to  the 
administrative  law  judge's  finding  of 
fact  regarding  testimony  attributed  to 
the  Respondent  of  his  friend's  and 
acquaintances'  daily  partaking  of  food, 
drink,  and  cocaine  while  at 
Respondent's  home.  While  the  record  is 
not  clear  as  to  the  exact  time 
Respondent  starting  using  cocaine,  it  is 
clear  that  he  abused  drugs  for  a 
significant  period  of  lime.  Additionally, 
the  record  does  not  support 
Respondent's  allegations  regarding  the 
administrative  law  judge's  rehance  on 
factors  involving  the  alleged  controlled 
buy.  Finally,  the  record  does  not  show 
that  the  Respondent  has  demonstrated  a 
fife  long  commitment  to  drug 
rehabihtation,  nor  that  the 
administrative  law  judge,  in  making  her 
recommendation,  unduly  relied  upon 
the  conclusions  of  the  California 
Medical  Board  consultant  that  the 
Respondent's  rehabilitative  attempts 
were  insufficient  to  overcome  his  20 
year  addiction  to  drugs. 

Respondent  further  argued  that  his 
felony  convictions  are  not  per  se 
violations  since  his  crime  did  not 
involve  improper  prescribing  of 
controlled  substances.  DEA 
Administrators  have  consistently  held 


that  controlled  substance-related  felony 
convictions  need  not  involve  the  misuse 
of  a  DEA  registration  to  justify 
revocation  of  the  registration  or  denial 
of  an  application  for  registration.  See 
William  H.  Cananza,  M.D.,  Docket  No. 
84-23,  51  FR  2771  (1986),  Paul  Stepak. 
Af.D.Sl  FR  17556  (1986). 

Respondent's  history  of  non- 
compliance with  the  laws  relating  to 
controlled  substances  speaks  for  itself. 
The  Respondent  not  only  admitted  to  a 
long  history  of  drug  abuse,  but  he  also 
admitted  to  using  cocaine  and 
marijuana  with  friends,  including  his 
use  of  these  controlled  substances  on  an 
occasion  when  his  girlfriend  died  as  a 
result  of  cocaine  use.  The  totahty  of  the 
facts  leads  to  the  conclusion  that  the 
continued  registration  of  Dr.  Azen 
would  be  inconsistent  with  the  public 
interest. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.SC.  823 
and  28  CFR  0.1G0(b),  hereby  orders  that 
DEA  Certificate  of  Registration, 
A.'\8786329,  issued  to  Stanley  Alan 
Azen,  M.D.,  be  and  it  hereby  is,  revoked, 
and  any  pending  applications  be.  and 
they  hereby  are.  denied.  This  order  is 
effective  March  3.  1994. 

Dated:  February  25.  1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
(FR  Doc.  94-4886  Filed  3-2-94;  8:45  am] 

BILUNQ  CODE  44ia-0»-M 


Frank  N.  Beckies,  M.D.;  Revocation  of 
Registration 

On  October  29. 1993.  the  Deputy 
Assistant  Administrator  (then-Director). 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to  Frank 
N.  Beckies,  M.D..  of  923  E  Street,  SE., 
Washington,  DC  20003.  The  Order  to 
Show  Cause  proposed  to  revoke  Dr. 
Beckies'  DEA  Certificate  of  Registration, 
BB0922674,  under  21  U.S.C.  824(a)(3). 
and  deny  any  pending  apphcations  for 
renewal  of  such  registration  imder  21 
U.S.C.  823(f}  for  reason  that  his 
continued  registration  would  be 
inconsistent  vrith  the  public  interest. 

The  Order  to  Show  Cause  was  served 
on  Eh-.  Beckies  on  November  2.  1993. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  received 
by  Dr.  Beckies.  The  Drug  Enforcement 
Administration  has  received  no 
response  from  Dr.  Beckies  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d).  the 
Acting  Achninistrator  finds  that  Dr. 
Beckies  has  waived  his  opportunity  for 
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a  hearing.  Accordingly,  under  the 
provisions  of  21  CFR  1301.54(e)  and 
1301.57.  the  Acting  Administrator 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file. 

The  Acting  Administrator  finds  that 
on  January  9. 1991,  the  District  of 
Columbia  Department  of  Consumer  and 
Regulatory  Affairs,  Board  of  Medicine 
(Board)  issued  to  Dr.  Beckles,  a  "Notice 
of  Intent  to  Revoke  License",  and  an 
amendment  thereto,  was  issued  on  April 
16,  1991.  The  notices  alleged  charges  of 
professional  incompetence,  willful  and 
careless  disregard  of  the  health,  welfare, 
and  safety  of  a  patient,  and  failure  to 
conform  to  the  prevailing  standards  of 
acceptable  medical  practice. 

Following  a  settlement  conference  on 
May  1. 1991.  Dr.  Beckles  informed  the 
Board  of  his  intent  to  s'orrender  his 
hcense  to  practice  medicine,  and  on 
June  18.  1991,  Dr.  Beckles  consented  to 
surrender  his  license  to  practice 
medicine  in  the  District  of  Columbia, 
effective  June  30,  1991.  As  a  result  of  Dr 
Beckles'  surrender  of  his  medical 
license,  on  July  10, 1991,  the  Board 
ordered  the  revocation  of  Dr.  Beckles' 
Ucense  to  practice  medicine,  and 
ordered  Dr.  Beckles  not  to  seek 
reinstatement  of  his  license. 

The  Acting  Administrator  finds  that 
as  of  July  10. 1991.  Dr.  Beckles'  Hcense 
to  practice  medicine  in  the  District  of 
Columbia  has  been  revoked,  and  as  a 
result,  he  is  imable  to  handle  controlled 
substances.  The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21).  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  James  H.  Nickens,  M.D..  57 
FR  59847  (1992);  Elliott  Monroe,  M.D  , 
57  FR  23246  (1992);  Bobby  Watts,  M.D.. 
53  FR  11919  (1988). 

Based  on  the  foregoing,  it  is  clear  that 
Dr.  Beckles"  DEA  Certificate  of 
Registration  must  be  revoked. 
Accordingly,  the  Acting  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DE.\  Certificate  of 
Registration.  BB0922674,  previously 
issued  to  Frank  N.  Beckles.  M.D.,  be, 
and  it  hereby  is,  revoked  and  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are.  denied.  This  order  is  effective 
March  3. 1994. 


Dated:  February  25, 1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  94-4887  Filed  3-2-94;  8:45  am) 

BILUNO  COOe  441&-«»-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Canterbury  Coal  Co. 

[Docket  No.  M-94-18-C1 

Canterbury  Coal  Company.  RD.  1. 
Box  119,  Avonmore,  Feimsylvania 
15618  has  filed  a  petition  to  modify  the 
apphcation  of  30  CFT?  75.380(d)(5) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  DiArme  Mine  (I.D.  No.  36- 
05708)  located  in  Armstrong  County. 
Permsylvania.  The  petitioner  proposes 
to  bypass  a  return  airshaft  and  direct  its 
alternate  or  secondary  escapeway  past 
the  return  airshaft  to  the  mine  slope; 
and  to  instruct  all  personnel  instructed 
on  escapeway  and  escape  procedures 
upon  entering  the  mine.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measiu«  of  protection  as  would  the 
mandator)'  standard. 

2.  Utah  Fuel  Co. 

[Docket  No.  M-94-19-C1 

Utah  Fuel  Company.  P.O.  Box  719, 
Helper.  Utah  84526-0719  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(d)(4)  (escapeways; 
bituminous  and  hgnite  mines)  to  its 
Skyline  Mine  No.  1  (I.D.  No.  42-01435); 
and  its  Skyline  Mine  No.  3  (I.D.  No.  42- 
01566)  both  located  in  Carbon  County. 
Utah.  The  petitioner  proposes  to 
continue  utilizing  the  five-foot  wide 
stairways  at  overcasts  in  the  secondary 
escapeway  which  was  installed  prior  to 
November  16.  1992.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  Consolidation  Coal  Co. 

[Docket  No.  M-Q4-20-C] 

Consolidation  Coal  Company.  Consol 
Plaza.  1800  Washington  Road. 
Pittsburgh,  Permsylvania  has  filed  a 
petition  to  modify  the  apphcation  of  30 
CFR  75.364(a)(2)(iii)  (weekly 
examination)  to  its  Buchanan  No.  1 
Mine  (ID.  No.  44-04856)  located  in 


Buchanan  County,  Virginia.  Due  to 
deteriorating  roof  conditions  in  the 
Northeast  bleeder  system,  traveling  this 
area  in  its  entirety  would  be  unsafe.  The 
petitioner  proposes  to  estabUsh  bleeder 
evaluation  points  #1,  #2,  #3.  #4,  and  #5 
to  monitor  the  air  as  it  enters  and  exits 
the  affected  area;  to  relocate  bleeder 
evaluation  points  #1  and  #2  with  each 
new  longwall  panel;  to  have  a  certified 
person  examine  for  the  quantity,  quality 
and  direction  of  the  air  on  a  weekly 
basis  at  each  bleeder  evaluation  point 
and  record  the  results  of  examinations 
in  a  book  kept  on  the  surface  for 
inspection  by  all  interested  persons;  and 
to  maintain  and  monitor  the  evaluation 
points  until  the  affected  area  is  sealed. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Murphy's  Branch.  Inc. 

[Docket  No  M-94-21-C1 

Murphy's  Branch.  Inc.,  P.O.  Box  185. 
Thorpe.  West  Virginia  24888  has  filed  a 
petition  to  modif>'  the  apphcation  of  30 
CFR  75.364(b)  (1)  and  (5)  (weekly 
examination)  to  its  No.  2  Mine  (I.D.  No. 
46-07452)  located  in  McDowell  County. 
West  Virginia.  Due  to  deteriorating  roof 
conditions  in  the  No.  2  intake  entrv' 
from  the  mine  portal  inby  1  break,  the 
area  cannot  be  traveled  safely.  The 
petitioner  proposes  to  travel  the  airway 
up  to  the  first  crosscut  which  is  100  feet 
from  the  mine  portal;  to  install  man 
doors  at  the  No.  1  crosscut  betwpen  the 
No.  2  entry  and  both  the  No.  1  return 
entry  and  the  No.  3  belt  entry 
(secondary  escapeway);  to  install  a  box 
check  between  die  No.  1  and  No.  2 
crosscut  in  the  No.  3  belt  entry  and  then 
vent  the  beh  air  to  the  return  in  the  No. 
2  crosscut;  to  prohibit  travel  in  the 
affected  area;  to  examine  the  air  quality 
inby  the  No.  1  crosscut  in  the  No.  2 
enti7  on  a  weekly  basis  and  record  the 
results  in  an  appropriate  book;  and  to 
provide  training  and  self-contained  self- 
rescuers  to  all  employees.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Murphy's  Branch,  Inc. 

[Docket  No.  M-94-22-C] 

Murphy's  Branch,  hic,  P.O.  Box  185, 
Thorpe,  West  Virginia  24888  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(b)(l)'and  (f)(1)  (escapeways; 
bituminous  and  lignite  mines)  to  its  No. 
2  Mine  (I.D.  No.  46-07452)  located  in 
McDowell  County,  West  Virginia.  Due 
to  deteriorating  roof  conditions  in  the 
No.  2  intake  entry  from  the  mine  portal 
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inby  1  break,  the  area  cannot  be  traveled 
safely-  The  petitioner  proposes  to  travel 
the  airway  except  for  the  1 00  feet  from 
the  mine  portal  to  the  first  crosscut;  to 
install  man  door?  at  the  No.  1  crosscut 
between  the  No.  2  entry  and  both  the 
No.  1  return  entry  and  the  No.  3  belt 
entry  (secondary  escapeway);  to  install 
a  box  check  between  the  No.  1  and  No. 
2  crosscut  in  the  No.  3  belt  entry  and 
then  vent  the  beh  air  to  the  return  in  the 
No.  2  crosscut:  to  prohibit  travel  in  the 
affected  area,  to  examine  the  air  quality 
inby  the  No.  1  crosscut  in  the  Na  2 
entr\-  on  a  weekly  basis  and  record  the 
results  in  an  appropricjte  book;  and  to 
provide  framing  and  splf-contair.ed  self- 
rescuers  to  all  employees.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  Icaef  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Mountain  Coat  Co. 

IDocket  No.  M-94-23-C] 

Mountain  Coal  Company,  555 
Seventeen ih  Street,  Denver,  Colorado 
80202  has  fi'.ed  a  petition  to  modify  the 
application  nf  30CFR  75.380(d)(4)' 
(escapeways;  bitiiminous  and  lignite 
mines)  to  its  West  E!k  Mine  (!.D^  No. 
05-03672)  located  in  Gunnison  County, 
Colorado  The  petitioner  requests  a 
modification  to  allow  the  width  of  the 
alternate  escapeway  in  the  belt  entry  for 
each  longwall  panel  to  be  maintained  at 
a  width  of  a  mini.mum  of  48  inches  for 
a  maxim  Lim  distance  of  1,050  feet 
immetjia'ely  outby  the  stageioader;  to 
designate  the  intake  entry  as  the 
pnmary  escapeway  and  the  belt  entry  as 
the  alternate  escaf)eway  with  both 
escapeways  on  intake  air  'jnd 
maintained  to  a  minimum  of  6  feet  in 
width  for  their  entire  distance,  except 
for  a  distance  of  maximum  of  1 ,050  feet 
in  the  altemafe  escapeway  b«^inning  at 
the  stageloadtr.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  AKZO  Salt.  Inc. 

IDocket  No.  M-94-06-M) 

AKZO  Salt.  Inc.,  3346  Retsof  Road, 
P  O.  Box  91.  Retsof,  New  York  14539 
has  filed  a  petition  to  modify  the 
application  of  30  Cn?  57.19073 
(hoisting  during  shif^  changes)  to  its 
Retsof  MLne  (I.D.  No.  30-00662)  located 
in  Lavingston  County.  New  York.  The 
petitioner  proposes  to  continue  to 
conduct  hoisUng  operations  during  shift 
changes  in  strict  compliance  with  the 
conditions  of  a  previous  variance  that 
required  the  man  cage  to  be  completely 
enclosed,  i  e..  the  gaps  above  and  below 


the  upper  materials  handling  doors  on 
both  sides  of  the  cage  would  be  closed 
with  metal  plate  at  least  ¥i«-inch  thick; 
to  make  future  repairs  to  or 
replacements  of  the  man  cage  and  other 
components  of  the  hoisting  system  in 
such  a  manner  and  to  such 
specifications  so  as  to  ensure 
performance  characteristics  equivalent 
to  or  greater  than  those  of  the  man  cage 
in  use  at  the  time  the  variance  was 
originally  granted.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arhngton,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
4,  1994.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  February  23,  1994. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 

Variances. 

[FR  Doc.  94-4909  Filed  3-2-94;  8:45  amj 

BtLUMO  COOC  4S10-43-P 


SUPPt.EMENTARY  MfORMATON: 
Notice  of  Final  Decision 


Occupational  Safety  and  Heatth 
Administration 

[Docket  Na  NRTL -2-891 

American  Gas  Association 
Laboratories 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 

ACnON:  Notice  of  Expansion  of  Current 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

SUMMARY:  This  notice  aimounces  the 
Agency's  final  decision  on  the  American 
Gas  Association  Laboratories' 
application  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR1910.7 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  room  N3653, 
Washington,  DC  20210. 


The  American  Gas  AssociatioD 
Laboratories  (AGA)  previously  made 
application  pursuant  to  section  6(b)  of 
the  Occupational  Safety  and  Health  Act 
of  1970,  (84  Stat.  1593.  29  U.S.C  655). 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033),  and  29  CFR  1910.7.  for 
recognition  pursuant  to  29  CFR  1910.7, 
for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (see  54 
FR  4816S,  11/21/89).  and  was  so 
recognized  (see  55  FR  23312,  6/7/90). 

Notice  is  hereby  given  that  AGA's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  thirty-eight  test  standards 
(product  categories)  listed  below. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-89),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office.  Room  N-2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20210. 

The  addresses  of  the  laboratories 
covered  by  this  expansion  of  recognition 
are: 

American  Gas  Association  Laboratories, 
Geveland  Laboratory,  8501  East 
Pleasant  Valley  Road.  Independence 
(Cleveland),  Ohio  44131;  and. 

American  Ges  Association  Laboratories, 
Los  Angeles  Branch  Lat>oratory.  1425 
Grande  Vista  Avenue.  Los  Angsles, 
Cahfomia  90023. 

Final  Decision  and  Order 

Because  the  test  standards  AGA 
requested  in  its  application  for 
expansion  of  its  accreditation  were  in  a 
category  different  from  those  for  which 
it  was  originally  accredited,  an  on-site 
evaluation  of  the  Cleveland  Laboratory 
(Ex.  6A(1J]  and  a  foDow-up  s\ir%'ey  of 
the  Los  Angeles  Branch  Laboratory-  [Ex. 
6A(2)1  were  conducted.  The  results  were 
discussed  with  the  apphcant  who 
responded  with  appropriate  corrective 
action  and  clarification  to  the  comments 
and  recommendations  made  as  a  result 
of  the  survey  of  the  Cleveland 
Laboratory  [EIx.  63].  Tne  final  on-site 
review  report  [Ex.  6]  and  the  OSHA  stall 
recommendation  wer»3  subsequently 
forwarded  to  the  Assistant  Secretary  for 
a  preli.^inary  finding  on  the 
application.  A  notice  of  AGA's 
application  together  with  a  positive 
preliminary  finding  was  published  in 
the  Federal  Register  on  September  3, 
1993  (58  VR  47000-47001).  Interested 
parties  were  invited  to  submit 
comments. 

There  were  no  responses  to  the 
Federal  Register  notice  of  the  AGA 
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application  and  prelimLnarj'  finding 
(Docket  No.  NRTL-2-^9). 

Based  upon  the  facts  found  as  part  of 
the  American  Gas  Association 
Laboratories  original  recognition, 
including  details  of  necessary  test 
equipment,  procedures,  and  special 
apparatus  of  facilities  needed,  adequacy 
of  staff,  the  application(s]  and 
documentation  submitted  by  the 
apphcant  (see  Exhibit  5),  the  OSHA  staff 
finding  including  the  original  on-site 
review  report,  as  well  as  the  evaluation 
of  the  current  request  (see  Exhibit  6), 
OSHA  finds  that  the  American  Gas 
Association  Laboratories  has  met  the 
requirements  of  29  CFR  1910.7  for 
expansion  of  its  present  recognition  to 
test  and  certif>'  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7.  the  American  Gas  Association 
Laboratories  recognition  is  hereby 
expanded  to  include  the  38  additional 
test  standards  (product  categories)  cited 
below,  subject  to  the  conditions  listed 
below.  This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  part  1910,  require  testing,  Usting, 
labeling,  approval,  acceptance,  or 
certification  by  a  Nationally  Recognized 
Testing  Laborator>'.  This  recognition  is 
limited  to  the  use  of  the  followdng  38 
additional  test  standards  for  the  testing 
and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards. 

AGA  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSI-L\'s  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 


UL  125 — Valves  for  Anhydrous  Ammonia 
and  LP-Gas  (Other  Than  Safet>'  Relief) 

UL  132 — Safety  Relief  Valves  for  Anhydrous 
Arainonia  and  LP-Gas 

.\.N'SL/UL  144 — Pressure  Regulating  Valves 
for  LP-Gas 

ANSI/LTL  147— LP-  and  MPS-Gas  Torches 

ANSI./UL  174 — Household  Electric  Storage- 
Tank  Water  Heaters 

ANSI/LT.  197— Commercial  Electric  Cooking 
Appliances 

ANSI/UL  244A— Solid-State  Controls  for 
Appliances 

ANSI/UL  296— Oil  Burners 

ANSI/UL  353— Limit  Controls 

ANSI/UL  372— Primary  Safety  Controls  for 
Gas-  and  Oil-Fired  Appliances 

UL  378 — Draft  Equipment 

ANSI/UL  429— Electrically  Operated  Valves 

ANSI/UL  465— Central  Cooling  Air 
Conditioners 

ANSI/UL  484 — Room  Air  Conditioners 

ANSLHJL  560— Electric  Home-Laundry 
Equipment 

ANSI/UL  726— Oil-Fired  Boiler  Assemblies 

ANSI/UL  727— Oil-Fired  Central  Furnaces 

ANSI/LT-  729— Oil-Fired  Floor  Furnaces 


ANSI/UL  730— Oil-Fired  Wall  Furnaces 

ANSI/UL  731— Oil-Fired  Unit  Heaters 

UL  732— Oil-Fired  Water  Heaters 

UL  733 — Oil-Fired  Air  Heaters  and  Direct- 
Fired  Heaters 

UL  795 — Commercial-Industrial  Gas-Heating 
Equipment 

ANSI/UL  834— Heating,  Water  Supply,  and 
Power  Boilers — Electric 

ANSI/UL  858 — Household  Electric  Ranges 

UL  858A— Safety-Related  Solid-State 
Controls  for  Household  Electric  Ranges 

A.MSI/LT.  873— Temperature-Indicating  and 
-Regulating  Equipment 

UL  991— Tests  of  Safety-Related  Controls 
Employing  Solid-State  Devices 

ANSI/UL  102O— Thermal  Cutoffs  for  Use  in 
Electrical  Appliances  and  Components 

ANSI/UL  1025— Electric  Air  Heaters 

ANSI/LX  1042— Electric  Baseboard  Heating 
Equipment 

ANSI/LT.  1054— Special-Use  Switches 

ANSI/UL  1096— Electric  Central  Air-Heating 
Equipment 

UL  1240— Electric  Commercial  Clothes- 
Drying  Equipment 

ANSI/LT.  1261— Electric  Water  Heaters  for 
Pools  and  Tubs 

A,NSI/LIL  1453— Electric  Booster  and 
Commercial  Storage  Tank  Water  Heaters 

/^NSI/Ll,  1484— Residential  Gas  Detectors 

ANSI/UL  1556— Electric  Coin-Operated 
Clothes-Drying  Equipment 
Note — Testing  and  certification  of  gas 

operated  equipment  is  limited  to  equipment 

for  use  with  "liquefied  petroleum  gas" 

C'LPG"  or  "LP-Gas"). 

The  American  Gas  Association 
Laboratories  must  also  abide  by  the 
following  conditions  of  this  expansion 
of  its  recognition,  in  addition  to  those 
already  required  by  29  CFR  1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  program  which:  (1)  Is 
availaljle  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
program;  or  (2)  makes  use  of  reciprocal 
testing  from  anotlier  non-NRTL. 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  AGA's  faciUUes  and  records  for 
purposes  of  ascertaining  continuing 
compUance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  AGA  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

AGA  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  AGA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 


Recognized  Testing  Laboratory  (NRTL) 
without  clearly  Indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

AGA  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
owTiership  or  key  personnel,  including 
details; 

AGA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

AGA  will  always  cooperate  with 
OSHA  to  assure  comphance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 

EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  March  3, 1994,  and 
will  be  vahd  until  June  7,  1995,  (a 
period  of  five  years  from  the  date  of  the 
original  recognition,  June  7, 1990), 
unless  terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  DC  this  25lh  day  of 
February,  1994. 
Joseph  A.  Dear, 
Assistant  Secretary. 
[FR  Doc.  94-^896  Filed  3-2-94;  8:45  am] 

BILUNG  CODE  4S10-2ft-M 


[Docket  No.  NRTL-2-92] 

Canadian  Standards  Association 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 

ACTIONS:  Notice  of  application  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  and  preliminary 
finding. 

SUMMARY:  This  notice  announces  the 
application  of  the  Canadian  Standards 
Association  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboraton,'  (NRTL)  under  29  CFR 
1910.7.  and  presents  the  Agency's 
preliminary  finding. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  May  2, 
1994, 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program.  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NVV., 
room  N3653,  Washington,  EX:  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N'W.,  room  N3653, 
Washington.  IX  20210. 
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SUPPLEMENTARY  INFORMATION: 
Notice  of  Application 

Notice  is  hereby  given  that  the 
Canadian  Standards  Association  (CSAJ 
has  made  application  pursuant  to 
section  GHj)  of  the  Occupational  Safety 
and  Health  Act  of  1970,  (84  Stat.  1593, 
29  U.S.C.  655),  Sdcretary  of  Labor's 
Order  No.  1-90  (55  FR  9033),  and  29 
CFR  1910.7  for  recognition  of  the 
following  facihlies  as  a  Nationally 
Recognized  Testing  Laboratory. 

The  addresses  of  the  laboratories 
covered  by  this  appUcation  are: 

Ginadian  Standards  Association,  Poiate- 

Claire  (Montreal)  Faality,  865  Ellingham 

Street,  Poinfa-Claire  (Montreal),  Quebec 

H9R  5E8.  Canada. 
Canadian  Standards  Association.  Richmond 

(Vancouver)  Facility,  13799  Cominerce 

Parlcway.  Richmond  (Vancouver),  British 

Columbia  V6V  2N9,  Canada. 
Canadian  Standards  Association,  Edmonton 

Facility.  1707-94th  Street,  Edmonton, 

Alberta  T6.N  1E6.  Canada, 
Canadian  Standards  Association.  Monclon 

Facility.  40  Rooney  Cresenf.  Moncton,  New 

Brunswicii  ElE  4M3.  Canada. 
Canadian  Standards  .\ssociation,  Winnipeg 

Facility.  50  Paramount  Road,  Winnipeg, 

Manitoba  R2X  :VV3.  Canada. 

CSA  originally  applied  for  recognition 
as  an  NRTL  in  1989.  In  order  to  expedite 
the  recognition  procedure,  CSA 
subsequently  amended  its  application  to 
allow  the  Agency  to  follow  a  multi- 
phase approach.  Thus  CSA  requested 
initial  recognition  for  its  Rexdale 
(Toronto)  facility  only  and  requested 
that  the  scope  of  the  apphcalion  be 
limited  to  in-house  testing  only.  CSA's 
Rexdale  (Toronto)  facihty  was 
accredited  by  OSHA  as  an  NRTL  on 
December  24,  1992  (57  FR  61452).  The 
second  phase  of  the  CSA  recognition 
involves  the  CSA  facilities  listed  above 
and  this  recognition  would  also  be 
limited  to  in-house  testing  only.  It  is 
contemplated  that  recognition  of  CSA's 
overseas  facilities  will  be  handled 
separately  in  a  third  phase  in  the  future. 

Regarding  the  merits  of  this 
apphcation,  the  Canadian  Standards 
Association  contends  that  it  meets  the 
requirements  of  29  CFR  1910.7  for 
recognition  in  the  areas  of  testing  which 
it  has  specified. 

The  applicant  states  that  for  each  item 
of  equipment  or  material  to  be  certified, 
it  has  the  capability  (including  proper 
testing  equipment  and  faciUties,  trained 
staff,  written  testing  procedures,  and 
cahbration  and  qualify  control 
programs)  to  perform  testing  and 
examination  of  equipment  and  materials 
for  workplace  safety  purposes  to 
determine  conformance  with 
appropriate  test  standards. 


CSA's  application  contains  sections 
dealing  with  background  and  history: 
the  Certification  and  Testing  (C&T) 
Division  structure;  affiliation  including 
a  statement  of  independence;  personnel, 
including  experience  and  expertise, 
training,  a  list  of  key  personnel,  position 
descriptions  and  resumes;  the 
certification  process,  including  testing 
and  evaluation,  certification,  reports 
and  records  and  the  service  agreement, 
the  field  services  program,  including 
follow-up  inspections,  re-examination 
testing  and  field  monitoring; 
certification  services,  including 
prototype  (model)  certification;  testing 
experience,  including  recognition  by 
other  bodies;  control  programs, 
including  the  quality  assurance 
program,  control  of  technical  and 
quality  records,  handling  and  storage/ 
packaging  and  shipping,  and  test 
procedures;  laboratory  test  equipment 
and  calibration  of  this  equipment; 
facihties;  and.  finally,  CSA's  appeal 
process,  the  comprehensive  system  for 
handling  complaints  and  ultimately 
providing  an  unbiased  review  of  any 
controversial  matter. 

Montreal  (Pointe  Claire)  Facility 

The  Montreal  (Pointe  Qaire)  facility 
houses  the  Standards  Sales.  Finance  and 
Administration,  Quality  Assurance,  and 
the  Certification  and  Testing  Division  of 
the  Eastern  Operations.  Approximately 
75  employees  are  located  at  this  facility, 
which  is  owned  by  CSA  and  consists  of 
a  two-story  building  covering  23,000 
square  feet.  About  5,500  square  feet  of 
floor  space  is  allocated  to  product 
testing.  The  apphcant  has  been  at  this 
location  since  1982. 

All  necessary  utilities  are  available  at 
this  site.  There  is  a  written  procedure 
for  the  receipt,  retention,  and  di.sposal 
of  samples  for  testing.  Visitors  to  the 
facility  are  closely  supervised  and  must 
be  escorted  throughout  the  premises. 
There  are  continuous  24-hour  alarm 
systems  for  fire  and  security,  and  entry 
is  controlled  for  staff  members  entering 
the  facility  after  hours. 

Most  testing  equipment  is  available  in 
the  laboratory  to  perform  testing  in 
accordance  with  the  standards.  When 
such  equipment  is  not  available,  the 
testing  is  either  subcontracted  to  the 
Rexdale  facil^Jy  or  the  equipment  is 
purchased  as  necessary.  The  calibration 
laboratory  maintains  inventory  lists  that 
identify  over  4,000  pieces  of  equipment. 

All  other  aspects  of  the  testing  and 
certification  process,  including  test  and 
evaluation  procedures,  test  rep)orts, 
records,  quality  assurance,  follow-up 
Usting  program,  and  details  concerning 
personnel,  are  addressed  in  the  On-Site 


Review  Report  (Sur\'ey)  of  the  Montreal 
(Pointe  CJaire)  facihty,  Ex.  10.A.(1). 

\'ancQU\'er  (Richmond)  Facility 

The  Van'-ouver  (Richmond)  facility 
consists  of  some  56,600  square  feet  of 
owned  office  space  of  which  6,195 
square  feet  is  utihzed  for  product 
testing.  CSA  has  been  at  this  new 
location  since  May  1992.  There  are 
some  110  employees  located  at  this 
facility. 

All  necessary  utilities  are  available  at 
this  site.  There  is  a  written  procedure 
for  the  receipt  retention,  and  disposal  of 
samples  for  testing.  Visitors  to  the 
facility  are  closely  supervised  and  must 
be  escorted  throughout  the  premises. 
Fire  protection  is  provided  oy  a 
sprinkler  system,  over  60  fire 
extinguishers,  pull  stations,  and  a  fire 
detection  system  that  is  monitored  24 
hours  a  day.  Entry  is  controlled  for  staff 
members  entering  the  facihty  after  hours 
by  an  ADT  card  reader  and  alarm. 

Most  testing  equipment  is  available  in 
the  laboratory  to  perform  testing  in 
accordance  with  the  standards.  When 
such  equipment  is  not  available,  the 
equipment  is  purchased  as  necessary. 
The  laboratory  maintains  inventory  lists 
that  identify  over  500  pieces  of 
equipment. 

All  other  aspects  of  the  testing  and 
certification  process,  including  test  and 
evaluation  procedures,  test  report.s, 
records,  quality  assurance,  follow-up 
listing  program,  and  details  concerning 
personnel,  are  addressed  In  the  On-Site 
Review  Report  (Survey)  of  the 
Vancouver  (Richmond)  faciJity,  Ex. 
lO.A.(l). 

Edmonton  Facility 

The  Edmonton  facility  is  under  the 
direction  of  the  Pacific  Operations, 
which  is  headquartered  in  Vancouver. 

CSA  owns  some  13,067  square  feet  of 
office  space  at  the  Edmonton  Facility,  of 
which  1,819  squa.'e  feet  are  allocated  for 
product  testing.  This  location  has  been 
operational  since  1985. 

All  necessary  ulihties  are  available  at 
this  site.  There  is  a  written  procedure 
for  the  receipt,  retention,  and  disposal 
of  samples  for  testing.  Visitors  to  the 
facility  are  closely  supervised  and  must 
be  escorted  throughout  the  premises. 
Fire  protection  is  provided  by  a 
monitoring  system  that  alerts  the  local 
fire  department  in  the  event  of  a  fire, 
and  entry  is  controlled  for  staff  members 
entering  the  facility  after  hours,  by 
means  of  an  entry  alarm  system. 

Most  testing  equipment  is  available  in 
the  laboratory  to  perform  testing  in 
accordance  with  the  standards.  When 
such  equipment  is  not  available,  the 
equipment  is  purchased  as  necessary. 
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Annual  op>eratiEg  budgets  are  designed 
to  provide  for  funding  of  necessary 
testing  equipment.  The  laboratory 
maintains  inventory  lists  that  identify 
over  .300  pieces  of  equipment. 

Ail  other  aspects  of  the  testing  and 
certification  process,  including  test  and 
evaluation  procedures,  test  reports, 
records,  quahty  assurance,  foUow-up 
listing  program,  and  details  concerning 
personnel,  are  addressed  in  the  On-Site 
Review  Rep>ort  (Survey)  of  the 
Edmonton  facility,  Ex.  10j\.(2). 

Moncton  Facility 

The  Moncton  facility  is  under  the 
direction  of  the  Montreal  facility  as  part 
of  the  Eastern  Operations. 

The  facihties  are  leased  and  consist  of 
approximately  6,750  square  feet  of  office 
and  laboratory  space  plus  an  armex  of 
some  1,600  square  feet  of  additional 
office  space. 

All  necessary  utilities  are  available  at 
this  site.  There  is  a  written  procedure 
for  the  receipt,  retention,  and  disposal 
of  samples  for  testing.  Visitors  to  the 
facility  are  closely  supervised  and  must 
be  escorted  throughout  the  premises. 
Fire  protection  of  the  faciUty  is 
provided  by  an  automatic  fire  sprinldeT 
system  located  throughout  the  building, 
and  entry  is  controlled  for  staff  members 
entering  the  faciUty  after  hours.  There  is 
also  a  24-hour  alarm  system. 

Most  testing  equipment  is  available  in 
the  laboratory  to  perform  testing  in 
accordance  with  the  standards.  When 
such  equipment  is  not  available,  the 
testing  is  subcontracted  to  the  Rexdale 
facility  or  the  equipment  Is  purchased 
as  necessary.  Annual  operating  budgets 
are  designed  to  provide  for  fundmg  of 
necessary  testing  equipment.  The 
laboratory  maintains  inventory  lists  that 
identify  over  300  pieces  of  equipment. 

All  other  aspects  of  the  testing  and 
certification  process,  including  test  and 
evaluation  procedures,  lest  reports, 
records,  quality  assurance,  follow-up 
listing  program,  and  details  concerning 
ppfsonnel,  are  addressed  in  the  On-Site 
Review  Report  (Survey)  of  the  Moncton 
facility,  Ex.  10.A.(2).  " 

Winnipeg  Facility 

The  Winnipeg  facility  is  under  the 
direction  of  the  Rexdale  fadhty  as  part 
of  the  Central  Operations. 

The  facihty  is  leased  and  consists  of 
some  10,000  square  feet  of  space,  of 
which  approximately  4.000  square  feet 
is  allocated  as  a  test  laboratory.  CS,^  has 
mede  use  of  this  facihty  for  about  35 
years  providing  certification  services  in 
the  electrical  and  mechanical  fields. 

All  necessary  utihties  are  available  at 
this  site.  There  is  a  written  procedure 
for  the  receipt,  retention,  and  disposal 


of  samples  im  testing.  Visitors  to  the 
facihty  are  closely  supervised  and  must 
be  escorted  throughout  the  premises. 
Fire  ar>d  burglar  alarm  systems  are  on 
hne.  Fjitry  is  controlled  for  staff 
members  entering  the  facility  after 
hours. 

All  other  aspects  of  the  testing  and 
certification  process,  including  test  and 
evaluation  procedures,  test  reports, 
records,  quahty  assurance,  follow-up 
hsting  program,  and  details  concerning 
personnel,  are  addressed  in  the  On-Site 
Review  Report  (Survev)  of  the  Winnipeg 
facihty,  Ex.  10-A.(2). 

The  appUcant  states  that  CSA  is  an 
independent,  not-for-profit  membership 
association,  without  share  capital, 
incorporated  under  the  laws  of  Canada 
in  1919,  engaged  in  developing  national 
standards  and  providing  a  certification 
service  for  manufacturers  wishing  to 
have  their  products  certified  as 
complying  with  national  standards  or 
standaids  of  foreign  coxinlries.  The 
applicant  states  further  that  the 
organization  has  no  aJ£hation  with 
manufacturers  or  suppliers  of  the 
products  submitted  for  testing  and 
certification.  Several  documents  are 
submitted  as  a  part  of  the  CSA  up-to- 
date  apphcation  to  address  the  issue  of 
independence.  (See  Ex.  2.K.). 

The  Canadian  Standards  Association 
claims  that  it  maintains  effective 
procedures  for  producing  creditable 
findings  or  reports  that  are  objective  and 
without  bias.  The  C&T  Division 
maintains  a  quality  assurance  (QA) 
system  for  CSA's  world-wide  network. 
The  QA  Program  of  the  Testing 
Laboratory  is  registered  by  Quality 
Management  Institute  (Q.VH)  to  ISO  9003 
and  21299.3.  The  Corporate  Engmeering 
and  Qualify  Assurance  IFXiA)  Group  has 
the  responsibility  and  authority  for 
overseeing  all  activities  related  to  the 
Quality  Program.  The  object  of  the  QA 
system  is  to  ensure  technical  excellence, 
consistency  of  interpretation  and 
application  of  standards,  consistency  of 
implementation  of  certification 
programs  and  procedures,  the  integrity 
of  the  CSA  Mark,  and  continuous 
improvement.  In  addition,  the  QA 
System  is  designed  to  meet  National  and 
International  Accreditation  Criteria.  The 
QA  System  is  documented  as  follows; 

— "Quality  Assurance  Policy  Manual" 
(QAPM)  It  contain*  the  quality  policies  for 
the  C«mficatJon  and  Testing  Division  and 
establishes  the  rvsponsihility  far 
implemontation  of  these  policies. 

— "Quality  Asiurance  Min.jal  '  (QA.M). 
These  manuals  d'»«<CTib«;  in  detail  the 
system  and  prxx~edures  outlined  in  the 
QAPM.  They  are  issued  by  each  Operation 
Unit  after  approvaJ  by  EQ.\. 

— "Divisioiial  Quality  Documents"  (DQDs). 
Tbey  an  Issued  and  control  )«d  by 


Engiueerlng  sod  Quality  Assur«z>c8  (EQ.\) 
and  consist  of  additional  operating 
procedures  «nd  guidelines  to  be  used  by 
operations  staff. 

Permanent  records  are  compiled  to 
document  all  technical  and  quality 
related  activities  of  the  Certification  and 
Testing  Division.  The  system  for 
controlling  all  technical  and  quality 
records  is  described  in  the  Quality 
Assurance  Manuals  for  each  CSA  Office. 

CSA  claims  that  it  has  a 
comprehensive  system  for  handling 
complaints  and  ultimately  providing  an 
unbiased  review  of  any  controversial 
matter.  All  complaints  and  disputes 
shall  be  resolved,  whenever  possible,  by 
those  directly  involved  with  the  work, 
contested  or  at  the  level  of  authority 
appropriate  for  the  nature  of  the 
complaintydispute.  If  the  issue  cannot 
be  resolved,  there  are  specific  steps, 
including  appeals,  which  may  be 
followed. 

The  applicant  states  that  it  provides 
for  the  implementation  of  control 
procedures  for  identifying  the  listed  and 
labeled  equipment  or  materials, 
inspection  of  the  production  run  of  such 
items  at  factories  for  product  evaluation 
purposes  to  assure  conformance  \s'Hh 
applicable  test  standards,  and  the 
conducting  of  field  Inspections  to 
monitor  and  to  assure  the  proper  use  of 
its  identifying  mark  or  labels  on 
products.  A  submitter  must  enter  into  a 
v\Titten  contract  (service  agreement) 
with  CSA  to  permit  the  use  of  the  CSA 
Mark  on  the  product.  This  agreement 
clearly  specifies  the  submitter's 
responsibilities  and  the  terms  and 
conditions  for  maintaining  certification, 
such  as  the  right  of  access  by  CSA 
inspection  staff  to  listed  factones,  or 
notif>'ing  CSA  when  changes  are  made 
to  certified  products.  These  terms  and 
conditions  are  designed  to  protect  the 
integrity  of  the  CSA  Marks.  CSA 
establishes  a  comprehensive  field 
services  program  to  ensure  that 
manufactured  products  bearing  any  of 
the  CSA  Marks  continue  to  meet  the 
applicable  requirements.  The  program 
consists  of  three  elements: 

Follow-up  Inspections; 
Re-examination  Testing;  and 
Field  Monitoring, 

Follow-up  inspections  are  conducted 
at  the  point  of  isanufacturing  and 
labeling  to  ensure,  among  other  things, 

that: 

— The  CSA  Mark  is  applied  only  to  t«jrtified 

products; 
— That  the  terms  of  the  Agreement  are  met 

when  the  CS.^  Mark  is  used; 
— Defects  noted  during  previous  inspections 

have  been  corrected. 
— The  manufacf  urw  is  aware  of  any  new 

service*,  requirements,  and  effective  dates; 


10176 


Federal  Register  /  Vol.  59.  No.  42  /  Thursday.  March  3.  1994  /  Notices 


The  inspections  are  unaccounted  and 
are  based  on  performing  a  minimum  of 
four  inspections  per  factory  ^r  year. 
The  frequency  varies  with  production 
volumes,  the  types  of  products  and  the 
manufacturer's  track  record. 

When  products  fail  to  meet  the 
requirements.  Field  Service 
Representatives  take  action  to  have  the 
manufacturer  correct  the  defect 
immediately,  quarantine  the  stock  until 
the  products  can  be  reworked  or  re- 
evaluated by  certification  staff,  and 
remove  the  CSA  Mark  from  the  product. 

In  cases  where  it  is  difficult  to 
determine  if  a  product  or  component 
complies  with  the  requirements  strictly 
by  .visual  e.xaminaUon,  such  products 
are  re-examined  and  tested  on  a  yearly 
basis. 

CSA  has  an  independent,  special 
investigation  unit,  the  Audits  and 
Investigations  Croup,  to  monitor 
products  in  the  field,  investigate  field 
complaints,  and  produce  feedback  to  the 
standards  writing  and  certification 
process. 

Background 

According  to  the  applicant,  the 
Canadian  Standards  Association  is  an 
independent,  not-for-profit  organization 
governed  by  a  Board  of  Directors 
selected  by  the  membership.  proNiding 
integrated  services  in  the  fields  of 
standards  development  and  conformity 
assessment.  The  Standards  Division  of 
CSA  is  responsible  for  the 
administration  of  the  development  of 
voluntary  consensus  standards.  The 
Certification  and  Testing  Division 
provides  conformity  assessment 
programs  including  laboratory  testing, 
certification,  inspection  and  quality 
management  services.  The  organization 
started  out  in  1919  as  the  Canadian 
Engineering  Standards  Association 
(CESA),  which  was  changed  in  1944  to 
the  present  name. 

Tne  appUcant  states  that  during  the 
last  70  years,  CSA  has  developed  more 
than  1.400  standards  and  codes  which 
cover  industrial  and  consumer  products 
and  services  in  a  wide  range  of  product 
areas.  In  1940.  CSA  began  to  test  and 
certify  products  and  today  is  an 
international  organization  with  more 
than  9.000  volunteer  members  from  20 
countries  representing,  among  others, 
consumers,  and  regulators.  They  are 
supported  by  a  staff  of  approximately 
1.000  employees. 

Again  according  to  the  appUcant,  over 
14,000  manufacturers  worldwide  use 
CSA's  testing  and  certification  services, 
and  the  CSA  Certification  Mark  appears 
on  over  one  billion  products  a  year.  CSA 
processes  some  36.000  engineering 
projects,  and  the  Inspection  staff  makes 


follow-up  visits  to  some  19.000  factories 
in  almost  60  difTerent  countries,  each 
year. 

The  Rexdale  Facihty  contains  the 
corporate  headquarters,  the  Standards 
Division,  the  Finance  and 
Administration  Division,  and  the 
Certification  and  Testing  Division.  The 
Rexdale  faciUty  houses  the  Central 
Region  Office  and  the  headquarters  of 
the  Central  Operations.  Central 
Operations  includes  the  Prairie  Region 
(Winnipeg)  and  the  Central  Region 
(Rexdale).  The  explosion  testing 
laboratory  in  Ottawa  (under  the  control 
of  the  Canadian  Department  of  Energy. 
Mines  and  Resources),  where  CSA 
performs  explosion  testing,  is  monitored 
out  of  the  Central  Region. 

The  Montreal  (Pointe  Claire)  facility 
houses  the  Eastern  Region  Office  and 
the  headquarters  of  the  Eastern 
Operations.  Eastern  Operations  includes 
the  Eastern  Region  (Pointe  Claire)  and 
the  Atlantic  Region  (Moncton).  The 
Eastern  Region  and  Atlantic  Region 
maintain  testing  and  inspection 
faciUties  for  Eastern  North  America. 

The  Vancouver  (Richmond)  facility 
houses  the  Pacific  Region  Office  and  the 
headquarters  of  the  Pacific  Operations. 
Pacific  Operations  include  the  Pacific 
Region  (Richmond),  and  the  Western 
Region  (Edmonton).  The  Pacific  Region 
and  Western  Region  maintain  testing 
and  inspection  facilities  for  Western 
North  America. 

Quality  Assurance 

The  Certification  and  Testing 
Division's  Engineering  and  Quality 
Assurance  (EQA)  Office  reports  to  the 
Vice  President  in  charge  of  the 
Certification  and  Testing  Division.  The 
Eastern.  Central,  and  Pacific  Operations 
as  well  as  each  of  the  Regional  Offices 
has  a  Quality  Assurance  Office.  The 
Regional  Quality  Assurance  Offices 
have  a  reporting  relationship  with  the 
respective  Operations  Quality 
Assurance  Office,  and  with  the  EQA 
from  the  corporate  headquarters. 

The  Regional  Quality  Assurance 
Offices  are  responsible  for  quality 
assurance  at  their  respective  facilities. 
The  Operations  Quahty  Assurance 
Offices  are  responsible  for  quality 
assureince  not  only  of  their  respective 
operations  but  also  of  all  of  the  regions 
within  their  operations.  The 
Engineering  and  Quality  Assurance 
OfBce  is  responsible  for  the  Certification 
and  Testing  Division's  quahty 
assurance,  including  all  Operations  and 
Regions. 

Document  Structure 

The  Certification  and  Testing 
Division's  (C&T)  Divisional  Director  of 


Engineering  and  Quality  Assurance 
(EQA)  establishes  the  quahty  assurance 
philosophy  for  the  three  operations,  the 
Eastern.  Central,  and  Pacific.  The  EQA 
uses  Divisional  Quahty  Documents 
(DQD)  to  estabUsh  Quahty  Assurance 
Procedures.  Certification  and  Testing 
Division  Operating  Procedures  (CDOP) 
and  so-called  Test  Packs  to  provide 
evaluation  procedures  for  products 
submitted  for  testing,  Technical 
Information  Letters  (TIL)  to  document 
technical  interpretations  of  standards, 
and  Engineering  Policy  Supplements 
(EPS)  to  provide  policies. 

Audit  Structure 

The  CSA  audit  structure  is  multilevel. 
EQA  audits  the  regions,  the  Operations 
Quality  Assurance  Office  audits  the 
regions,  and  the  Regional  Quality 
Assurance  Offices  perform  self-audits. 
In  addition,  outside  agencies  such  as  the 
Standards  Council  of  Canada  (SCC) 
perform  yearly  audits  which  involve 
EQA  representation  during  the  audit. 
For  example,  Edmonton  and  Moncton 
were  subjected  to  at  least  five  audits, 
and  Wiimipeg  at  least  four  audits,  since 
July  of  1991.  In  addition,  specific 
technical  audits  of  each  Region  are 
performed  by  the  Senior  Technical 
Engineer  from  the  concerned 
Operation's  Quality  Assurance  Office. 

The  applicant  desires  recognition  for 
testing  and  certification  of  products 
when  tested  for  comphance  with  the 
following  test  standards,  which  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c): 

ANSI  Z21.1— Household  Cooking  Gas 

Appliances 
ANSI  Z2 1.5— Gas  Clothes  Dryers 
ANSI  Z21.10— Gas  Water  Heaters 
ANSI  Z2  111— Gas-Fired  Room  Heaters 
ANSI  Z2 1.1 2— Draft  Hoods 
ANSI  Z2 1.1 3— Gas-Fired  Low-pressure  Steam 

and  Hot  Water  Heating  Boilers 
ANSI  Z2 1.1 5— Manually  Operated  Gas 

Valves 
ANSI  Z21.17 — Etomestic  Gas  Conversion 

Burners 
ANSI  Z21.18— Gas  Appliance  Pressure 

Regulators 
ANSI  Z21.20 — Automatic  Gas  Ignition 

Systems  and  Components 
ANSI  Z21. 21— Automatic  Valves  for  Gas 

Appliances 
ANSI  Z21.23 — Gas  Appliance  Thermostats 
ANSI  Z21.35— Gas  Filters  on  Appliances 
ANSI  Z2 1.40.1— Gas-Fired  Absorption 

Summer  Air  Conditioning  Appliances 
ANSI  Z2 1.44— Gas-Fired  Gravity  and  Fan 

Type  Direct  Vent  Wall  Furnaces 
ANSI  Z21.47— Gas-Fired  Central  Furnaces 
ANSI  Z21.48— Gas-Fired  Gravity  and  Fan 

Type  Floor  Furnaces 
ANSI  Z21.49— Gas-Fired  Gravity  and  Fan 

Type  Vented  Wall  Furnaces 
ANSI  Z21.56— Gas-Fired  Pool  Healers 
ANSI  Z21.64 — Direct  Vent  Central  Furnaces 
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ANSI  Z83.4— Direct  Ges- Fired  Make-l'p  Air 

Heaters 
ANSI  Z83.8 — Gas  L'ait  Heaters 
ANSI  Z83  9— Gas-Fired  Duct  Puniaces 
ANSI  Z33  10 — Separated  CoTTibustion  System 

Central  Furnaces 
ANSI  Z83.ll— Gas  Food  Ser.ice 

Equipment — Ranges  and  Unit  Broilers 
-ANSI  Z83.12— Gas  Food  Service 

Equipment — Baking  and  Roasting  Ovens 
ANSI  Z83.13— Gas  Food  Service 

Equipment — I>ep  Fat  Fryers 
ANSI  Z33.14 — Gas  Food  Service 

Equipment— Counter  Appliances 
ANSI  Z83.1V— Ges  Food  Service 

Equipment — Kettles,  Steam  Cookers,  and 

Steam  Generators 
ANSI  Z83.15— Gas  Fired  L'nvented 

Commercial  and  Industrial  Heaters 
ANSIAJL  1— Flexible  Metal  Conduit 
ANSI/UL  3— Flexible  Nonmefallic  Tubing  for 

Electric  Wiring 
ANSI/UL  4— Armored  Cable 
ANSIA.fL  5— Surface  Metal  Raceways  and 

Fittings 
UL  5— Rigid  Metal  Conduit 
ANSI/UL  20— General- Use  Snap  Switches 
ANSI/UL  22 — Amusement  and  Gaming 

Machines 
,VNSI/UL  44— Rubber-InsuJafed  Wires  and 

Cables 
ANSI/IT.  45— I'ortabte  Electric  Tools 
ANSI/UL  48— Electric  Signs 
ANSl/LT-  50 — Electrical  Cabinets  and  Boxes 
A.NSI/UL  51 — Power-Operefed  Pumps  for 

Anhydrous  Ammonia  and  LP-Gas 
ANSI/t'L  62— Flexible  Cord  ar.d  Rxrure  Wire 
ANSI/bT,  65— Electric  Wired  Cabinets 
ANSI/UL  67— Electric  Panelboards 
ANSI/UL  69— Electric  Fence  Controllers 
ANSI/UL  73— Electric-Motor -Operated 

Appliances 
ANSi/UL  79— Power-Operated  P^omps  for 

Petroleum  Product  Dispensing  Systems 
ANSI/UL  82— Electric  Gsrdeni.ng  Appliances 
ANSI/UL  83— Thermoplastic-Insulated  Wires 

and  Cables 
ANSI/UL  87 — Power-Operated  Dis{>ensing 

Devices  for  Petroleum  Products 
ANSI/UL  94 — Tests  for  F!a.T3mability  of 

Plastic  Materials  for  Paris  in  Devices  and 

Appliances 
ANSI/UL  98— Enclosed  and  Dead-Front 

Switchej 
UL  104 — Elevator  Door  Locking  Devices 
ANSl/UTL  114— Electric  Office  Appliances 

and  Business  Equipment 
ANSI/UL  122— Electric  Photographic 

Equipment 
ANSI/UL  130— Electric  Hesting  Pads 
/WSI/TJL  133— Wires  and  Cables  With 

Varnished  Cloth  Insulation 
UL  141 — Gannent  Finishing  Appliances 
ANSl/LX  150— Antenna  Rotators 
ANSl/Ll.  153— Portable  Electric  Lamps 
ANSL'UL  174 — Household  Electnc  Storage- 
Tank  Water  Heaters 
.'^^'S1/UL  183 — ManufBrtiir»>s  Wiring  Systems 
ANSI/LX  187— X-Ray  Equipment 
ANSI/UL  197— Gommerr.ial  Electric  Cooking 

Appliances 
ANSI/UL  198B— Cla<is  H  Fuses 
ANSI/UL  198&— High-Intemjpting-Capacity 

Fuses,  Current  Limiting  T^-pe 
ANSI/UL  198D— High-lnterrupting-Capacify 

Cla.M  K  Puses 


ANSI/L'L  198E— Oass  R  Pjsf?s 

ANSian.  198F— Plug  Puses 

ANSl/l_fL  193G— Fuse  for  Supplemen'^ary 

Overxnirrent  Protection 
ANSI/UL  198H— Class  T  Fuses 
ANSI/UL  198L— DC  Fuses  few  Industrial  Use 
ANSL'UL  19aM— Mine-Djty  Fuses 
ANSiyUL  207— .\onetectiical  Refrigersnt 

Containing  Comp>onents  and  Accessories 
ANSLTJL  209— Cellular  Metal  Floor 

Electrical  Raceways  and  Fittings 
ANSI/UL  224 — Extruded  InsuUtiag  Tubing 
UL  228 — Docff  Closers- Holders,  and  Litegrai 

Smoke  Detectors 
ANSL'UL  231— Electrical  Power  Outlets 
ANSI/UL  244A— Sohd-State  Controls  for 

Appliances 
ANSULT.  250— Household  Refngerators  and 

Freezers 
A.NSl/UL  291— Automated  Teller  Systems 
ANSI/TJL  294 — Act  ess  Control  System  Units 
ANSI/UL  296— Oil  Boraers 
ANSLOJL  298— Portable  Electric  Hand  Lamps 
ANSL'LX  J03 — Refrigeration  and  Air- 

Conditioning  Condensing  and  Compressor 

Units 
ANSI/UL  310— Electrical  Quick-Conned 

Terminals 
ANSI/UL  325 — Door.  Drapery,  Gate,  Louwr. 

and  Window  Operators  and  S\'stem3 
ANSl/Ll.  343— Pumps  of  Oil-Biimlng 

Appliances 
ANSLTJL  347— High-Voltage  Industrial 

Control  Equipment 
ANSIAJL  351— Electrical  Rosettes 
ANSI/l'L  353— LLmit  Controls 
ANSI/UL  355— Electric  Cord  Reels 
ANSI/UL  360— Uquid  Tight  Flexible  Steel 

Conduit 
/\aNSI/UL  372— Primary  Safety  Controls  for 

Gas-  and  Oil-FLred  Appliances 
ANSI/UL  399— DrLnking-Water  Coolers 
ANSI/TJL  412— Refrigeration  Unit  Coolers 
ANS:/UL  414— Electrical  Meter  Sockets 
UL416 — P.efrigerBted  Medical  Equipment 
ANSLUL  427— Refrigerating  Units 
ANSI/UX  429— Electrically  Operated  Valves 
ANSI/UX  430— Elec'jric  Waste  Disposers 
UL  444 — Communications  Cables 
ANSI/UL  448— Pumps  for  Fire  Protection 

Service 
ANSI/UL  452— Antenna  Discharge  Units 
ANSl/UX  464 — Audible  Signal  Appliances 
ANSI/UL  465— Central  Cooling  Air 

Conditioners 
ANSI/UL  468— Electric  Scales 
ANSL/UL  467 — Electrical  Grounding  and 

Bonding  Equiprment 
ANSI/UL  469 — Musical  Instruments  and 

Accessories 
ANSI/UL  471 — Commercial  Refrigerators  and 

Freezers 
ANSI/UL  474-4)ehumldifiers 
ANSI/UL  478 — Information-Processing  and 

Business  E.quipment 
ANSl/LIL  482— Portable  Sun/Heat  Lamps 
^JJSI/UL  484— Room  Air  Conditioners 
ANSI/UL  486A— Wire  Connectors  and 

Soldering  Lugs  few  Use  With  Copper 

Conductors 
ANSI/UL  486B— Wire  Connectors  for  Use 

With  Aluminum  Qjnductors 
ANSI/UL  4a6C-^^p!icing  Wire  Connectors 
ANSI/UX  486D— Insulated  Wire  Connectors 

for  Use  With  Underg.-ound  Condvr tors 


ANSI/UL  486E— Equipment  Wiring 

Terminals  for  Use  With  Aluminum  and/or 

Copper  Conductors 
ANSI/UL  489— Molded -Case  Circuit  Breakers 

and  Qrcuit-Breaker  Enclosures 
ANSI/UL  493— Thermoplastic-lasuiated 

Underground  Feeder  and  Branch-arcuit 

Cables 
ANSI/UL  495 — Power-Operated  Dispensing 

Devices  for  LP-Gas 
ANSI/UX  49&— Edison-Base  Lampholders 
ANSI/UL  497— Protectors  for 

Communication  Circuits 
ITL  497A — Secondary  Protectors  for 

Communication  Circuits 
ANSI/UL  497B— Protectors  for  Data 

Communication  and  Fire  Alarm  Circuits 
/LNSl/L'L  498— Attachment  Plugs  and 

Receptacles 
ANSiaX  499— Electric  Heating  Appliances 
ANSI/UL  506 — Specialty  Transformers 
ANSI/UL  507— Electric  Fans 
ANSI 'UL  508— Electric  Industrial  Control 

Equipment 
ANSi/UL  510— Insulating  Tape 
ANSI/UL  511— Porcelain  Electrical  Cleats. 

Knobs,  and  Tubes 
ANSI/UL  512— Fuseholders 
ANSI/UL  514A— Metallic  Outlet  Boxes. 

Electrical 
ANSI/UL  514&— Fittings  for  Conduit  and 

Outlet  Boxes 
ANSUVL  514C— Nonmetallic  OuUet  Boxes. 

Flush-Device  Boxes  and  Covers 
ANSl/UX  519 — Impedance- Protected  Motors 
ANSUUL  541— Refrigerated  Vending 

Machines 
ANSI/UL  542— Lampholders,  Starters,  and 

Starter  Holders  for  Fluorescent  Lamps 
ANSI/UL  543— Impregnated-Fiber  Electricel 

Conduit 
VL  544 — Electric  Medical  and  Denul 

Equipment 
ANSI/UX  547— Thermal  Protectors  for 

Electric  Motors 
ANSI/UL  551— Transf.ormer-T>-pe  Arc- 
Welding  Machines 
ANSI/UL  559— Heat  Pumps 
ANSI/UL  550— Electric  Home^^undry 

Equipment 
/VNSI/UL  561— Floor  Finishing  Machines 
ANSI/UX  563- Ice  Makers 
ANSI/UL  574— Electric  Oil  Heater 
ANSL'UL  603— Power  Supplies  for  Use  With 

Burglar-Alarm  Systems 
ANSL/IX  609— Local  Burglar- Alarm  Units 

and  Systems 
ANSI/LX  621—108  Cream  Makers 
ANSI/LX  632— Electrically  Actuated 

Transmitters 
ANSI/UX  639— Intrusion-Detection  Units 
ANSI/UL  651— Schedule  40  and  80  Rigid 

PVC  Conduit 
/VNSI/UL  651A— Type  EB  and  A  Rigid  PVC 

Conduit  and  HDPE  Conduit 
LX  664— Commercial  (Qass  IV)  Electric  Dry- 

Cleaning  Machines 
/VNSLTJL  674— Electric  Motors  and 

Generators  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  676 — Underwater  Lighting  Fixturw 
ANSI/UL  680— Emergency  Vault  Ventilators 

and  Vault  Ventilating  Parts 
ANSI/UL  696— Electric  Toys 
ANSI/UX  697— Toy  Transformers 
ANSI/UL  698 — Industrial  Control  Equipment 

for  Use  in  Hazardous  (Classified)  Locations 
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ANSI/LT  705 — Power  Ventilators 
UL  710 — Grease  Extractors  for  Exhaust  Ducts 
ANSIAJL  719— Nonmetallic  Sheathed  Cables 
ANSl.'UL  726— Oil-Fired  Boiler  Assemblies 
A.WSI/UL  727— Oil -Fired  Central  Furnaces 
A.NSI/UL  729— Oil-Fired  Floor  Furnaces 
A.NSI/IX  730— Oil-Fired  Wall  Furnaces 
ANSI/UL  731— Oil-Fired  Unit  Heaters 
ANSI/UL  732— Oil-Fired  Water  Heaters 
UL  733— Oil-Fired  Air  Heaters  and  Direct- 
Fired  Heaters 
A.NSI/UL  746A— PolvTneric  Materials— Short 

Term  Property'  Evaluations 
ANSI/UL  746B— PohTneric  Materials— Long 

Term  Property  Eval'.iations 
ANSI/UL  746C— Pol>-meric  Materials— Use 

in  Electrical  Equipment  Evaluations 
ANSI/UL  746E— PoivTneric  Materials- 
Industrial  Laminates.  Filament  Wound 

Tubing.  Vulcanized  Fibre,  and  Materials 

Used  in  Printed  Wiring  Boards 
ANSiyUT,  749— Household  Dishwashers 
ANSI/UL  751 — Vending  Machines 
ANSI/UL  756 — Coin  and  Currency  Changers 

and  Actuators 
UL  763 — Alarm  Accessories  for  Automatic 

Water-Supply  Control  Valves  for  Fire- 
Protection  Service 
ANSI/UL  773— Plug-In  Lock.ing-T>'pe 

Photocontrols  for  Use  With  Area  Lighting 
A.NSI/UL  773A— Nonindustrial  Photoelectric 

Switches  for  Lighting  Control 
UL  775— <Jraphic  Arts  Equipment 
A.NSI/LT,  776— Motor-Operated  Water  Pumps 
ANSI/UL  781— Portable  Electric  Lighting 

Units  for  Use  in  Hazardous  (Classified) 

Locations 
ANSI/UX  783— Electric  Flashlights  and 

Lanterns  for  LIse  in  Hazardous  Locations. 

Class  I.  Groups  C  and  D 
UL  795 — Commercial-Industrial  Gas-Heating 

Equipment 
A.NSI/UL  796— Printed-Wiring  Boards 
ANSI'UL  797— Electrical  Metallic  Tubing 
UL  810 — Capacitors 
ANSLLX  813 — Commercial  Audio 

Equipment 
A.NSI/UL  814 — Gas-Tube-Sign  and  Ignition 

Cable 
ANSi/UL  817— Cord  Sets  and  Power-Supply 

Cords 
ANSI/UL  823— Electric  Heaters  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  826— Household  Electric  Clocks 
.ANSI/UL  834— Heating.  Water  Supply,  and 

Power  Boilers — Electric 
UL  842 — Valves  for  Flammable  Fluids 
ANSI/UX  84-J — Electric  Lighting  Fixtures  for 

Use  in  Hazardous  (Classified)  Locations 
ANSI/UL  845— Electric  Motor  Control 

Centers 
ANSI/LT-  854 — Service  Entrance  Cable 
A.NSLUL  857 — Electric  Busways  and 

Associated  Fittings 
ANSI/UL  858— Household  Electric  Ranges 
UL  858.^— Safety-Related  Solid-State 

Controls  for  Electric  Ranges 
ANSI/UL  859 — Personal  Grooming 

Appliance 
ANSI/UX  863 — Electric  Time-Indicating  and 

-Recoiding  Appliances 
ANSI/UL  867— Electrostatic  Air  Cleaners 
ANSI/UL  869 — Electrical  Service  Equipment 
ANSI/UL  869A— Reference  Standard  for 

Service  Equipment 
ANSI/UL  870— Wireways.  Auxiliary  Gutters, 

and  Associated  Fittings 


ANSI/UL  873 — Electrical  Temperature- 
Indicating  and  -Regulating  Equipment 
ANSI/UL  875— Electric  Dry  Bath  Heaters 
ANSI/UL  877— Circuit  Breakers  and  Circuit- 
Breaker  Enclosure  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  879— Electrode  Receptacles  for 

Gas-Tube  Signs 
ANSI/UL  883— Fan-Coil  Units  and  Room-Fan 

Heater  Units 
ANSI/UL  884— Underfloor  Electrical 

Raceways  and  Fittings 
ANSI/UL  886— Electrical  Outlet  Boxes  and 

Fittings  for  Use  in  Hazardous  (Classified) 

Locations 
ANSI/UL  891— Dead-Front  Electrical 

Switchboards 
ANSI/UL  894— Switches  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  910— Test  Method  for  Fire  and 

Smoke  Characteristics  of  Electrical  and 

Optical-Fiber  Cables 
ANSI/UL  913 — Intrinsically  Safe  Apparatus 

and  Associated  Apparatus  for  Use  in  Class 

I,  n,  and  UI.  Division  I,  Hazardous 

(Classified)  Locations 
ANSI/UL  916 — Energy  Management 

Equipment 
ANSI/UL  917— Clock -Operated  Switches 
/iNSI/UL  921— Commercial  Electric 

Dishwashers 
ANSI/UL  923— Microwave  Cocking 

Appliances 
ANSI/UL  924 — ^Emergency  Lighting  and 

Power  Equipment 
ANSI/UL  935 — Fluorescent-Lamp  Ballasts 
ANSI/UL  943— Ground-Fault  Circuit 

Interrupters 
ANSI/UL  961— Hobby  and  Sports  Equipment 
/>lNSI/UL  964— Electrically  Heating  Bedding 
ANSI/UL  969— Marking  and  Labeling 

Systems 
ANSI/UL  977— Fused  Power-Circuit  Devices 
ANSI/UL  982— Motor-Operated  Food 

Preparing  Machines 
/VNSI/UL  983 — Surveillance  Cameras 
ANSI/UL  984 — Hermetic  Refrigerant  Motor- 
Compressors 
ANSI/UL  987— Stationary  and  Fixed  Electric 

Tools 
UL  991— Tests  for  Safety-Related  Controls 

Employing  Solid-State  Devices 
ANSI'UL  998— Humidifiers 
ANSI/UL  1002— Electrically  Operated  Valve 

for  Use  in  Hazardous  (Classified)  Locations 
ANSI/UL  1004— Electric  Motors 
ANSI/UL  1005— Electric  Flatirons 
ANSI/UL  lOOe— Automatic  Transfer 

Switches 
ANSI/UL  1010— Receptacle-Plug 

Combinations  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  1012— Power  Supplies 
ANSI/UL  1017 — Electric  Vacuum  Cleaning 

Machines  and  Blower  Cleaners 
ANSI/UL  lOia— Electric  Aquarium 

Equipment 
ANSI/UL  1020— Thermal  Cutoffs  for  Use  in 

Electrical  Appliances  and  Components 
UL  1022 — Line  Isolated  Monitors 
ANSI/UL  1025— Electric  Air  Heaters 
ANSI/UL  1026— Electric  Household  Cooking 

and  Food-Serving  Appliances 
ANSI/UL  1028— Electric  Hair-Qipping  and 

-Shaving  Appliances 
ANSI/UL  1029— High-Intensity  Discharge 

Lamp  Ballasts 


ANSI/UL  1030— Sheathed  Heater  Elements 
ANSI/UL  1037— /^ntitheft  Alarms  and 

Devices 
ANSI/UL  1042— Electric  Baseboard  Heating 

Equipment 
UL  1047 — Isolated  Power  Systems 

Equipment 
ANSI/UL  1053— Ground-Fault  Sensing  and 

Relaying  Equipment 
ANSI/UL  1054 — Special-Use  Switches 
UL  1059— Terminal  Blocks 
ANSI/UL  1063— Machine-Tool  Wires  and 

Cables 
UL  1066— Low-Voltage  AC  and  DC  Power 

Circuit  Breakers  Used  in  Enclosures 
ANSI/UL  1069— Hospital  Signaling  and 

Nurse  Call  Equipment 
ANSI/UL  1072— Medium  Voltage  Power 

Cables 
ANSI/UL  1076— Proprietary  Burglar-Alarm 

Units  and  Systems 
ANSI/UL  1077— Supplementary  Protectors 

for  Use  in  Electrical  Equipment 
ANSI/UL  1081— Electric  Swimming  Pool 

Pumps,  Filters  and  Chlorinators 
ANSI/UL  1082— Household  Electric  Coffee 

Makers  and  Brewing-T>-pe  Appliances 
ANSI/UL  1083— Household  Electric  Skillets 

and  Frying-Type  Appliances 
ANSI/UL  1086— Household  Trash 

Compactors 
ANSI/UL  1087— Molded-Case  Switches 
/ANSI'UL  1088— Temporary  Lighting  Strings 
ANSI/UL  1090— Electric  Snow  Movers 
UL  1092 — Process  Control  Equipment 
ANSI/UL  1096— Electric  Central  Air-Heating 

Equipment 
ANSI/UL  1097— Double  Insulation  Systems 

for  Use  in  Electrical  Equipment 
ANSI/UL  1203— Explosion-Proof  and  Dust- 

Ignition-Proof  Electrical  Equipment  for  Use 

in  Hazardous  (Classified)  Locations 
UL  1206 — Electric  Commercial  Clothes- 
Washing  Equipment 
ANSI/UL  1207— Sewage  Pumps  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  1230— Amateur  Movie  Lights 
UL  1236 — Electric  Battery  Chargers 
ANSI/UL  1238— Control  Equipment  for  Use 

With  Flammable  Liquid  Dispensing 

Devices 
UL  1240 — Electric  Commercial  Clothes- 
Drying  Equipment 
ANSI/UL  1241— Junction  Boxes  for 

Swimming  Pool  Lighting  Fixtures 
ANSI/UL  1242— Intermediate  Metal  Conduit 
UL  1244 — Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
ANSI/UL  1261— Electric  Water  Heaters  for 

Pools  and  Tubs 
ANSI/UL  1262 — Laboratory  Equipment 
UL  1270 — Radio  Receivers,  Audio  Systems, 

and  Accessories 
ANSI/UL  1277— Electrical  Power  and  Control 

Tray  Cables  With  Optional  Optical-Fiber 

Members 
ANSI/UL  1283 — Electromagnetic-Interference 

Filter 
ANSI/UL  1286— Office  Furnishings 
/iNSI/UL  1310— Direct  Plug-In  Transformer 

Units 
ANSI/UL  1313— Nonmetallic  Safety  Cans  for 

Petroleum  Products 
UL  1323— Scaffold  Hoists 
ANSI/UL  1409— Low-Voltage  Video  Products 

Without  Cathode-Ray-Tube  Display 
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ANSIA^TL  1410— Television  Receivers  and 

High-Voltage  Video  Products 
ANSI/UL  1411 — Transformers  and  Motor 

Transformers  for  use  in  Audio-.  Radio-, 

and  Television-Tvpe  Appliances 
ANSl/UL  1412— Fusing  Resistors  and 

Temperature-Limited  Resistors  for  Radio-, 

and  Television-Type  Appliances 
ANSI/UL  1413— High-Voltage  Components 

for  Television-Type  Appliances 
ANSI/L7L  1414 — Across-the-Line.  Antenna- 
Coupling,  and  Line-by-Pass  Capacitors  for 

Radio-  and  Television-Type  Appliances 
ANSI/UL  141&— Overcurrent  and 

Overtemperature  Protectors  for  Radio-  and 

Television-Type  Appliances 
ANSI/UL  1417-^peciaJ  Fuses  for  Radio-  and 

Television-Type  Appliances 
ANSI/UL  1418— Implosion-Protected 

Cathode-Ray  Tubes  for  Te!evision-Tj-pe 

Appliances 
ANSyUL  1429— Pullout  Switches 
ANSI/UL  1433— Control  Centers  for 

Changing  .Message  Type  Electric  Signs 
ANSI/UL  1436— Outlet  Circuit  Testers  and 

Similar  Indicating  Devices 
UL  1437 — Electrical  Analog  Instniments, 

Panelboard  Tv-pes 
ANSI/UL  1438-^Household  Electric  Drip- 

T^TJe  Coffee  Makers 
ANSI/UL  1441— Coated  Electrical  Sleeving 
ANSI/UL  1445— Electric  Water  Bed  Heaters 
ANSI/LiL  1447— Electric  Lawn  Mowers 
ANSI/UL  1448— Electric  Hedge  Trimmers 
UL  1449 — Transient  Voltage  Surge 

Suppressors 
ANSI/UL  1450— Motor-Operated  Air 

Compressors,  Vacuum  Pumps  and  Painting 

Equipment 
ANSI/UL  1453— Electric  Booster  and 

Commercial  Storage  Tank  Water  Heaters 
UL  1459 — Telephone  Equipment 
ANSI/UL  1555— Electric  Coin-Operated 

Clothes-Washing  Equipment 
ANSI/UL  1556— Electric  Coin-Operated 

Clothes-Drying  Equipment 
ANSI/UL  1557— Electrically  Isolated 

Semiconductor  Devices 
UL  1558— Metal-Enclosed  Low-Voltage 

Power  Circuit  Breaker  Switchgear 
ANSI/L'L  1559 — Insect-Control  Equipment, 

Electrocution  Type 
ANSI/UL  1561— Large  General  Purpose 

Transformers 
UL  1562— Transformers,  Distribution,  Dry 

Type— Cher  600  Volts 
ANSI/UL  1563— Electric  Hot  Tubs,  Spas,  and 

Associated  Equipment 
ANSI/UL  1564— Industrial  Battery  Chargers 
ANSI/UL  1565— Wire  Positioning' Devices 
UL  1567 — Receptacles  and  Switches 

Intended  for  Use  With  Aluminum  Wire 
ANSI/UL  156*— Mental-Clad  Cables 
ANSI/UL  1570— Fluorescent  Lighting 

Fixtures 
ANSI/UL  1571— Incandescent  Lighting 

Fixtures 
ANSI/UL  1572— High  Intensity  Discharge 

Lighting  Fixtures 
ANSI/UL  1573— Stage  and  Studio  Lighting 

Units 
ANSL'UL  1574— Track  Lighting  Systems 
ANSI/UL  1577— Optical  Isolators' 
ANSI/UL  1581— Reference  Standard  for 
Electrical  Wires,  Cables,  and  Flexible 
Cords 


ANSI/UL  1585— Qass  2  and  Class  3 

Transformers 
UL  1594 — Sewing  and  Cutting  Machines 
UL  1604 — Electrical  Equipment  for  Use  in 

Class  1  and  n.  Division  2  and  Class  III 

Hazardous  (Classified)  Locations 
ANSI/UL  1610— Central-Station  Burglar- 
Alarm  Units 
ANSI/UL  1624— Light  Industrial  and  Fixed 

Electric  Tools 
ANSI/UL  1635— Digital  Burglar  Alarm 

Communicator  System  Units 
ANSI/UL  1638— Visual  Signaling  Appliances 
ANSI/L'L  1647— Motor-Operated  Massage 

and  Exercise  Machines 
UL  1660— Liquid-Tight  Flexible  Nonmetallic 

Conduit 
ANSI/UL  1662— Electric  Chain  Saws 
ANSI/LIL  1666— Standard  Test  for  Flame 

Propagation  Height  of  Electrical  and 

Optical-Fiber  Cables  Installed  Vertically  in 

Shafts 
UL  1676— Discharge  Path  Resistors 
UL  1681 — Wiring  Device  Configurations 
ANSI/LIL  1727— Commercial  Electric 

Personal  Grooming  Appliances 
ANSI/UL  1773— Termination  Boxes 
UL  1778 — Uninterruptible  Power  Supply 

Equipment 
ANSI/UL  1786— Nightlights 
UL  1795 — Hydromassage  Bathtubs 
UL  1812 — Ducted  Heat  Recovery  Ventilators 
UL  1815 — Nonducted  Heat  Recovery 

Ventilators 
UL  1863 — Communication  Circuit 

Accessories 
ANSI/UL  1876— Insolating  Signal  and 

Feedback  Transformers  for  Use  in 

Electronic  Equipment 
UL  1917— Solid-State  Fan  Speed  Controls 
UL  1950 — Information  Technology 

Equipment  Including  Electrical  Business 

Equipment 
L'L  1995 — Heating  and  Cooling  Equipment 
UL  2097— Reference  Standard  for  Double 

Insulation  Systems  for  Use  in  Electronic 

Equipment 

Preliminary  Finding 

The  Canadian  Standards  Association 
addressed  all  of  the  criteria  which  had 
to  be  met  for  recognition  as  an  NRTL  in 
its  initial  application  and  in  its  further 
correspondence.  For  example,  the 
applicant  submitted  a  list  of  its  test 
equipment  and  instrumentation;  a  roster 
of  its  personnel  including  resumes  of 
those  in  key  positions  and  copies  of 
position  descriptions;  copies  of  a  typical 
test  report,  a  factory  inspection  form 
and  an  inspection  summary;  a  summary 
of  its  listing,  labeling,  and  follow-up 
sen-ices;  a  statement  of  its 
independence  as  a  testing  laboratory; 
and  a  copy  of  its  QuaUty  Assurance 
Manual  including  a  description  of  its 
documentation,  calibration  system, 
appeals  procedure,  recordkeeping  and 
operational  procedures. 

Nine  major  areas  were  examined  in 
depth  in  carrying  out  the  laboratory 
surveys:  facihty;  test  equipment; 
calibration  program;  test  and  evaluation 


procedures;  test  reports;  records;  quahty 
assurance  program;  follow-up  Usting 
program;  and  personnel.  The 
discrepancies  noted  by  the  survey  teams 
in  the  on-site  evaluations  [Ex.  10. A. (1)) 
and  in  the  extensive  evaluations  [Ex. 
10.A.(2)]  were  adequately  responded  to 
by  the  applicant  prior  to  the  preparation 
of  the  survey  report  and  are  included  as 
an  integral  part  of  the  report. 

With  the  preparation  of  the  final 
survey  reports  of  the  Canadian 
Standards  Association,  the  survey  team 
was  satisfied  that  the  testing  facilities 
appeared  to  meet  the  necessary  criteria 
required  by  the  standard,  and  so  noted 
in  the  On-Site  Review  Report  (Survey). 
(See  Ex.  lO.A.). 

Following  a  review  of  the  apphcation 
file  and  the  on-site  survey  reports  of  the 
CSA  Montreal  and  Vancouver  facihties, 
and  the  evaluation  of  the  Edmonton, 
Moncton,  and  Winnipeg  facilities  (based 
upon  questioimaire  responses, 
supportive  documentation,  and  video 
tapes  of  each  site  depicting  the  facility, 
test  equipment,  typical  procedures, 
files,  and  staff),  the-NRTL  Recognition 
Program  staff  concluded  that  the 
applicant  appeared  to  have  met  the 
requirements  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  for  the  five  above  noted 
facilities  and,  therefore,  recommended 
to  the  Assistant  Secretary  that  the 
application  be  preliminarily  approved. 

Based  upon  a  review  of  the  completed 
apphcation  file  and  the 
recommendation  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the  Canadian 
Standards  Association  facilities  for 
which  accreditation  was  requested 
(Montreal,  Vancouver,  Edmonton. 
Moncton,  and  Wiimipeg)  can  meet  the 
requirements  for  recognition  as  required 
by  29CFR  1910.7. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  apphcant's  having 
met  the  requirements  for  a  Nationally 
Recognized  Testing  Laboratory,  as  well 
as  Appendix  A.  of  29  CFR  1910.7. 
Submission  of  pertinent  WTitfen 
documents  and  exhibits  shall  be  made 
no  later  than  May  2.  1994,  and  must  be 
addressed  to  the  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  room  N  3653. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  .NW.. 
Washington,  DC  20210.  Copies  of  the 
CSA  apphcation,  the  laboratory  survey 
report,  and  all  submitted  comments,  as 
received,  (Docket  No.  NRTL-2-92),  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  room  N  2634, 
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OccupanonaJ  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  at  the  above  address. 

The  .Assistant  Secretary's  final 
decision  on  whether  the  applicant 
satisfifs  the  requirements  for 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendi.x  A  of  section  1910.7. 

Signed  at  Washington.  DC  this  25th  day  of 
February-.  1994. 
loseph  \.  Dear, 
AssistarA  Secretary 
IFR  Dec  94-4897  Filed  3-2-94;  8:45  am) 

BILUNG  CODC  «510-2e-M 


[Docket  No.  NRTL -2-93] 

EnteJa,  Inc.;  Application  for 
Recognition  as  a  NatlonaJly 
Recognized  Testing  Laboratory 

agency:  Occupational  Safety  and  Health 
.Adn^.inistratiun,  Department  of  Labor. 
ACTION:  Notice  of  application  for 
recognition  as  a  nationally  recognized 
testing  laboraton,-.  and  preliminary 
finding. 

SUMMARY:  This  notice  announces  the 
application  of  Entela,  Inc.  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7.  and  presents  the  Agency's 
preliminary'  finding. 
DATES:  The  last  date  for  interested 
partie.'-.  to  submit  comments  is  May  2. 
1994 

ADDRESSES:  Send  comments  to:  NRTL 
Ht'rosri:tion  Prograra,  Office  of  Variance 
Determination.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  200  Constitution  Avenue. 
N\V..  room  N3653,  Washington.  DC 
20210 

FOR  FURTHER  INFORMATION  CONTACT: 
0'l~ice  of  Variance  Determination,  NRTL 
Recognition  Program.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue,  N\V.,  room  N3653, 
Washington,  DC  20210. 

SUPPLEMENTARY  INFORMATION: 

.\otiLe  of  Application 

Notice  is  hereby  given  that  Entela, 
Inc.  (ENT)  has  made  appUcation 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  (84  Stat.  1593.  29  U.S.C.  655), 
St?cretarv  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  1910.7  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 


The  address  of  the  laboratory  covered 
by  this  application  is:  Entela,  Inc.,  3033 
Madison,  SE..  Grand  Rapids,  Michigan 
49548. 

Regarding  the  merits  of  the 
application,  the  apphcant  contends  that 
it  meets  the  requirements  of  29  CFR 
1910.7  for  recognition  to  certify 
products  in  the  areas  of  testing  which  it 
has  specified. 

Entela,  Inc.  states  that  its  application 
documents  demonstrate  that  for  each 
specified  item  of  equipment  or  material 
to  be  certified,  it  has  the  capability 
(including  proper  testing  equipment  and 
facilities,  trained  staff,  written  testing 
procedures,  and  calibration  and  quality 
control  programs)  to  perform  testing  and 
examination  of  equipment  and  materials 
for  workplace  safety  purposes  to 
determine  conformance  with 
appropriate  product  test  standards.  (See 
Ex.  2.A.). 

The  applicant  states  also  that  it  shall 
provide,  to  the  extent  needed  for  the 
particular  equipment  or  materials  listed, 
labeled,  or  accepted,  the  following 
controls  or  services:  (i)  Implementation 
of  control  procedures  for  identifying  the 
listed  and  labeled  equipment  or 
materials  (see  exhibit  2. A.,  appendix 
VII,  and  exhibit  2.H.). 

(ii)  Inspection  of  the  nm  of  such  item 
at  factories  for  product  evaluation 
purposes  to  assure  conformance  with 
the  test  standards  (see  exhibit  2. A., 
appendix  VUl,  and  exhibit  2.H.). 

liii)  Conduction  of  field  inspections  to 
monitor  and  to  insure  the  proper  use  of 
its  identifying  mark  or  labels  on 
products  (see  exhibit  2.H.). 

Entela  claims  that  it  is  completely 
independent  of  employers  subject  to  the 
tested  equipment  requirements,  and  of 
any  manufacturers  or  vendors  of 
equipment  or  materials  being  tested  for 
these  purposes  (see  exhibit  2.B.  and 
2.I.). 

The  applicant  also  claims  that  it 
maintains  effective  procedures  for 
producing  creditable  findings  or  reports 
that  are  objective  and  without  bias,  and 
for  handling  complaints  and  disputes 
under  a  fair  and  reasonable  system  (see 
exhibit  2.H.  and  2.J.). 

In  summar)-.  Entela.  Inc.  claims  that  it 
maintains  the  experience,  expertise, 
personnel,  organization,  equipment,  and 
facilities  suitable  for  accreditation  as  an 
OSHA  Nationally  Recognized  Testing 
Laboratory. 

Entela's  Grand  Rapids  facility  consists 
of  two  adjacent  structures  that  each 
contain  two  buildings  covering  a  total  of 
40,000  square  feet.  Approximately 
20.000  square  feet  of  floor  space  is 
allocated  to  product  testing.  The  main 
reception  area  is  housed  in  the  main 
building,  along  vdth  the  conference 


room,  main  records  storage  area,  the  wet 
chemistry  labs,  small  scale  flammabihty 
test  room,  tensile  test  area,  with  the 
metallurgical  laboratories  located  on  the 
upper  floor.  The  weathering  and 
environmental  aging  chambers, 
administrative  offices,  and  nuclear 
records  storage  area  are  located  in  a 
leased  building  attached  to  this  main 
building.  The  third  building  contains 
the  appliance  test  area,  vibration  and 
electronics  laboratory.  The  fourth 
building  contains  the  Quality  Assurance 
Department,  certain  records  storage. 
Cahfomia  flammability  test  chamber, 
fabrication  shop,  and  a  metrology 
laboratory. 

Natural  gas  and  city  water  and 
electricity  are  supplied  to  all  of  the 
buildings.  Special  utilities  include 
liquid  nitrogen  which  is  stored  outside 
the  second  building,  and  a  de-ionized 
water  system. 

Environmental  conditions  are 
controlled  in  specific  laboratory  areas. 
The  teraperatiu-e  and  humidity 
variations  in  these  laboratories  are 
continuously  monitored  and  recorded, 
as  required  by  specific  test 
requirements.  There  are  temperature 
and  humidity  chambers  to  control  and 
monitor  environmental  conditions  for 
specific  product  testing. 

The  laooratory  has  a  shipping  and 
receiving  department  for  receipt, 
retention,  and  disposal  of  samples  for 
testing.  Incoming  samples  are  inspected 
and  identified  with  numbered  tags.  All 
samples  for  one  test  have  tags  with  the 
same  number.  Each  unique  tag  number, 
the  samples,  and  the  purchase  order,  are 
reviewed,  and  the  shipping/receiving 
clerk  prepares  a  work  order  request, 
after  which  the  samples  are  distributed 
to  the  test  areas  and  copies  of  the  work 
order  distributed  to  the  appropriate 
departments.  A  copy  of  each  unique  tag 
and  work  order  is  retained  by  the 
shipping  and  receiving  department. 
Another  copy  of  the  work  order  is  seat 
to  the  test  department  with  the  samples. 
The  test  department  completes  the  work 
order  when  all  product  evaluations  are 
accomplished,  and  returns  it  to  the 
shipping  and  receiving  department  for 
sample  disposition.  The  sample 
inventory  and  traceability  information  is 
kept  in  the  shipping  and  receiving  log. 
and  work  order  information  is 
maintained  on  a  computer  data-base.  All 
storage  locations  for  incoming  samples 
are  in  the  shipping  and  receiving  areas, 
which  are  located  indoors.  The 
laboraton,'  is  automating  the  shipping 
and  receiving  numbering  system  so  that 
the  work  order  numbers  are  identical 
with  the  sample  tags. 

Each  staff  member  wears  an  Entela 
photo  I.D.  Visitors  can  only  enter  via  the 
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front  lobby  and  are  required  to  sign  in 
on  the  visitor  log.  They  are  issued  safety 
glasses  and  name  tags  by  the 
receptionist  and  are  escorted  while  on 
the  premises.  Other  entrances  are  kept 
locked  with  limited  access.  Separate  test 
and  conference  areas  are  available  for 
those  clients  requiring  confidentiality. 
The  use  of  screens  and  partitions  are 
also  utilized  in  the  laboratory. 

Entela  Inc.  has  recently  upgraded 
their  fire  protection  and  security 
systems  to  include  smoke  detectors  and 
proximity  sensors.  These  are  connected 
to  the  security  system  which  dispatches 
local  fire  and  police  departments. 

Test  equipment  is  available  to 
perform  most  measurement  and  testing 
in  accordance  with  the  identified  test 
standards.  Unavailable  unique  test 
equipment  is  purchased  or  leased 
through  an  Entela-approved  source. 

An  inventory  hst  identifies  all  pieces 
of  equipment  by  the  department  number 
or  location  in  the  laboratory,  gage 
number,  instrument  name, 
manufacturer,  model  and  serial  number, 
range  of  operation,  calibration 
frequency,  and  the  date  the  instrument 
was  placed  in  service.  Operational  and 
calibration  information  is  located  in 
files  in  the  Quality  Assurance  Office. 

Test  equipment  is  calibrated 
periodically  depending  upon  the 
application,  ranging  from  daily  to  once 
every  three  years.  Electrical  equipment 
is  typically  calibrated  once  per  year,  at 
a  minimum.  Adjustments  are  made  to 
the  calibration  frequency  via  a 
corrective  action  report  to  address 
complaints  or  to  ensure  credible  resuhs. 
A  written  general  procedure  identifying 
the  calibration  history,  records,  and 
frequency  of  usage  is  utilized  to 
determine  any  deviation  from  the 
equipment  manufacturer's 
recommended  or  Entela's  usual 
calibration  intervals. 

The  Quality  Assurance  (QA) 
Department  is  responsible  for 
maintaining  the  calibration  database, 
the  department  monthly  recall  reports, 
and  the  procurement  of  calibration 
services.  Each  department  is  responsible 
for  timely  caUbration  and  preventive 
maintenance  of  its  equipment.  The  QA 
Department  retrieves  or  locks  out  any 
equipment  that  is  not  turned  in  for 
calibration.  New  and  repaired  test 
equipment  is  calibrated  prior  to  use. 
When  a  piece  of  equipment  is  received 
for  repair  or  routine  calibration,  its  "as 
received"  calibration  status  is  noted. 
This  status  is  evaluated  for  its  effect  on 
testing  that  has  been  performed  with 
that  equipment  to  determine  whether 
retesting  is  necessary. 

Each  item  of  test  and  measuring 
equipment  is  required  to  have  a  label 


that  depicts  its  calibration  status.  For 
example,  it  may  have  a  calibration  label 
or  may  be  labeled,  "Before  Each  Use", 
"Out  of  Calibration",  "Out  of  Service", 
or  "For  Reference  Only".  Calibration 
labels  identify  the  date  when  last 
calibrated  as  well  as  the  date  for  the 
next  cahbration. 

Repair  and  Calibration  records  are 
maintained  for  the  Hfe  of  the  equipment 
in  the  master  caUbration  files  and  on  the 
database  computer  (calibration). 
Cahbration  standards  are  traceable  to 
NIST  or  to  international  standards 
bodies.  Primary  standards  include:  Gage 
and  hardness  blocks,  laser 
interferometers,  and  chemical 
references. 

The  QA  Department  issues  monthly 
calibration  recall  notices  and  preventive 
maintenance  reports  to  each  department 
based  upon  the  master  calibration 
database.  The  department  managers  are 
responsible  for  complying  with  any  of 
the  requirements  noted  in  the  report. 
The  Quality  Assurance  manager  will 
remove  any  non-calibrated  equipment 
and  place  it  in  a  locked  storage  area 
unless  the  equipment  meets  the  criteria 
for  extension  of  calibration. 

A  number  of  test  and  evaluation 
procedures  were  reviewed  in  various 
ongoing  program  areas.  The  specific 
ongoing  programs  the  laboratory  is 
involved  with  that  identify  the  records 
required  to  be  maintained  for  an 
investigation  are  followed.  These 
programs  use  ANSI/UL  Standards. 
ASTM  test  procedures,  the  Quality 
Control  Manual,  Third  Party 
Certification  Program  (TPCP)  Manual, 
Ghent  Test  Procedures,  and 
Departmental  Operational  Procedures. 
These  procedures  contain  construction 
or  testing  parameters  to  be  met  by  the 
product  being  evaluated  and.  as 
required,  the  chronological  order  of 
evaluation.  The  staff  responsible  for 
safety  testing  generally  consists  of 
degreed  engineers  and  chemists.  In  most 
instances,  the  test  standard  provided 
sufficient  detail  for  laboratory  personnel 
to  conduct  a  step-by-step  approach  to 
develop  repeatable  and  accurate  test  and 
evaluation  data.  Where  appropriate,  the 
test  engineer  provides  a  narrative  report 
along  with  the  test  data  to  document 
compliance  of  a  product  with  the 
standard.  Standardized  tests  that  are 
frequently  run  have  a  standard  test  data 
sheet  available  that  contains  the 
necessary  information  for  the  laboratory 
technician. 

Sample  test  and  evaluation 
procedures  and  reports  for  the  NRTL 
Program  activities  were  reviewed.  These 
sample  reports  include  narrative 
descriptions.  The  test  procedure  format 
and  scope  are  identified  in  the  Third 


Party  Certification  Program  Manual,  and 
describe  the  content  and  scope  for  the 
Standard  Operational  Procedure.  The 
laboratory  has  developed  a  generalized 
processing  procedure  for  the  product 
classes  of  electrical  appliances  and 
lighting  products  in  final  form,  and  in 
draft  form  for  fiammabihty  testing. 

Several  Standard  Test  Procedures 
(STPs)  were  reviewed  in  various 
program  areas.  Entela  will  develop  and 
submit  additional  STPs,  where 
necessary,  prior  to  listing  products 
related  to  these  procedures.  Specific 
program  procedures  and  policies  are 
developed  by  the  individual 
departments  and  are  audited  twice  per 
yecU'  by  the  President  or  Vice  President 
of  the  laboratory.  Management  and  the 
project  manager  are  responsible  for 
assuring  that  procedures  are  followed. 
These  operating  and  testing  procedures 
are  determined  by  the  work  order  which 
specifies  which  standard(s)  and 
provisions  are  to  be  utilized. 
Operational  procedures  and  policies  are 
implemented  through  the  training 
program  at  Entela.  Inc.  The  master  copy 
is  located  in  the  Standards  Library,  with 
controlled  copies  located  in  each 
department. 

Present  policy  utilizes  a  technical 
committee  and  standards  experts  to 
determine  the  appropriate  standard  in 
evaluating  a  product.  Standard 
interpretations  are  developed  by 
consensus  of  the  technical  committee. 
The  Project  Manager  distributes 
technical  advisory  letters  describing 
standards  policy  on  interpretation  or 
deviation  decisions  to  all  parties 
affected.  The  laboratory  personnel  are 
members  of  various  organizations  which 
develop  standards  applicable  to  their 
on-going  programs  in  the  automotive, 
fiammabihty,  metallurgical,  quality, 
electrical  and  chemical  testing  areas. 

A  technical  committee  and  standards 
experts  determine  the  appropriate 
standard  or  standards  to  be  utilized  in 
evaluating  the  product.  Disagreements 
between  the  applicant  and  the 
laboratory  regarding  standards 
applicability  are  resolved  using  the 
Entela  Inc.  Third  Party  Certification 
Committee,  technical  experts,  and  input 
from  the  standards- writing  organization. 
The  decision  of  the  laboratory  regarding 
which  standard  is  applicable  is  final 

The  TPCP  Manual  addresses  the 
interpretation  of  these  standards  and  the 
appeals  procedure  available  to  a  client, 
when  there  is  a  disagreement  with  that 
interpretation.  The  TPCP  Committee 
interprets  the  section  of  the  standards, 
which  are  also  available  for  distribution 
to  interested  parties.  Consumer 
inquiries  and  complaints  are  also 
addressed  in  the  TPCP  Manual. 
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Enteia  personnel  serve  on  technical 
committees  to  enable  them  to  be 
cognizant  of  changes  to  the  standards 
u-ith  which  they  are  involved.  The 
laboratory  is  continuing  to  develop 
committee  membership  in  various  new 
product  areas  of  interest. 

Test  procedures  contain  the 
following:  Instructions  on  equipment: 
preparation  of  test  samples;  standard 
testing  techniques;  references  to  specific 
standards,  including  titles  and  dates; 
testing  equipment  and  accuracies; 
precautionary  statements  for  operator 
safety;  test  data  obtained,  measurement 
resolution  and  data  recording  time; 
ambient  conditions  and/or  adverse 
environmental  conditions;  and 
acceptance  criteria  tssXs.  These  test 
procedures  are  reviewed  annually  and 
are  approved  by  the  technical 
department  manager  and  the  QA 
manager. 

Sarnple  test  data  sheets  and  attached 
work  orders  contain  the  following: 
Standard  and  clause  numbers;  product 
model  number;  measuring  and  test 
equipment  ID.,  test  date  and  report 
number,  signature  of  tester 'reviewer; 
and  Q.A;  ambient  conditions;  test 
obsen-ations  and  deviations;  test  data  in 
the  form  of  compliance,  non- 
compliance, or  the  need  for  further 
review. 

Permanent  records  are  compiled  to 
document  all  technical  and  quality 
related  activities  of  the  Certification  and 
Testing  Division.  The  system  for 
controlling  all  technical  and  quality 
records  is  described  in  the  Quality 
Assurance  Manual. 

The  certification  reports  contain  the 
following:  Name  and  location  of 
submitter  and  factory;  title,  number,  and 
date  of  standard  use  for  evaluation;  file 
number,  report  date,  edition  number 
and  reNision  date;  description  of 
product  includLig  drawings, 
specifications,  and  photographs; 
conditions  of  product  use:  construction 
and  testing  narratives  which  describe 
how  the  product(s)  comply  with  the 
standard;  tests  and  rpsults  of  tests; 
deviations  and  technical  rationale  for 
acceptance.  The  Quality  .Assurance 
Manual  and  the  Third  Party 
Certification  Program  Manual  identify' 
the  mmim.um  information  and  reporting 
format  required  for  an  investigation. 
Most  reports  followed  the  required 
frrmat.  Enteia  has  documented  specific 
procedures  for  the  recording  of  any 
deviations  and  the  associated  technical 
rationale,  or  for  the  modification  of 
test;r;2  protocol. 

The  project  manager,  department 
manager,  and  test  engineer,  are 
responsible  for  the  preparation  and 
review  of  the  final  report.  The  test 


report  is  written  by  the  test  engineer  or 
senior  technician.  The  senior  technician 
is  also  responsible  for  reviewing  and 
signing  the  test  data  before  it  is 
reviewed  by  the  project  manager.  A 
modified  review  process  of  data  sheets 
and  reports  has  been  instituted  to 
ensure  that  all  signatures  are  in  place 
and  that  any  abnormalities  or  unusual 
test  results  are  identified. 

Listings  are  revised  with  replacement 
pages.  A  new  report  is  prepared  if 
extensive  changes  an;  required.  Copies 
of  the  listing  report  are  given  to  the 
customer  and  to  jurisdictional 
authorities,  where  required,  and  placed 
in  follow -up  ir-;pection  files. 

Standards  i.paates  are  secured  by 
maintaining  update  ser\  ices  for  a 
variety  of  standards.  For  example,  UL 
standards  quarterly  index  update 
service  is  subscribed  to  and  used  to 
verify  tlie  latest  edition  of  their 
standards. 

The  project  manager  is  responsible  for 
providing  the  test  engineer  with  the 
latest  revision  of  the  appropriate 
standards.  Superseded  standards  are 
archived  in  the  library  and  labeled  as 
such,  superseded  standards  beyond  5 
years  are  placed  in  filing  boxes,  labeled, 
and  stored  in  records  storage. 

The  NRTL  Program  checKlist  has  been 
developed  so  that  the  file  of  a  product 
listing  is  evaluated  to  assure  its 
completeness  through  the  project 
manager's  review  of  the  file  and  use  of 
the  file  checklist. 

Safety  testing  records  (OSHA/NRTL) 
are  to  be  stored  with  the  nuclear  files 
which  are  in  a  locked  fireproof  storage 
room  in  a  fireproof  filing  cabinet  in  the 
third  building.  No  flammability  testing 
is  conducted  in  this  building.  A 
procedure  for  control  of  files  is  in  place 
to  protect  them  from  damage,  theft,  or 
records  loss.  Duplicate  records  Sre  not 
stored  off  site. 

The  records  are  alphabetized  by 
client.  The  verification  and 
identification  of  test  reports  of  listed 
products  is  accomplished  through  the 
use  of  the  director  of  certified  products. 
A  label  numbering  system  is  to  be 
utilized  for  the  NRTL  program  that  will 
take  into  account  the  various  products, 
manufacturing  sites,  and  variations  of  a 
model  line. 

The  office  manager  is  responsible  for 
filing  and  maintaining  these  records. 
Procedures  are  in  effect  to  distribute, 
recall,  and  revise  test  records. 

The  Quality  Assurance  System 
consists  of  separate  but  interrelated 
functional  areas  that  report  directly  to 
the  President  or  the  Vice  President  of 
operations.  The  Quality  Assurance 
Manager  is  responsible  for  the  internal 
quality  of  the  lab<Matory  and  its 


operations,  and  reports  directly  to  the 
President  of  the  laboratory.  The  director 
of  Quality  Assurance  Services  reports  to 
the  Vice  President  of  Operations  and  is 
responsible  for  the  various  program.s 
that  address  the  client's  preproduction 
qualifications,  suppliers  of  laboratory 
sen^ices,  follow-up  program, 
manufacturing  monitoring  and  quality 
assurance  assessment.  The  individuals 
in  the  two  positions  assist  each  other  in 
accomplishing  the  workload  without 
interfering  with  their  job  requirements 
or  the  lines  of  authority.  The  Quality 
Manager  is  independent  of  operations 
and  has  the  responsibility  end  authority 
for  overseeing  all  activities  related  to  the 
internal  laboratory  quality  progr:im. 

An  internal  auait  program  performed 
every  six  months  is  in  piece  on  behalf 
of  management  to  determine  if  ail 
operations  are  complying  with  the 
requirements  of  the  current  quality 
systems,  procedures,  pohcy  decisions, 
calibration  programs,  test  procedures, 
and  safety  programs.  This  audit 
evaluates  both  the  operational  function 
and  the  quality  assurance  program  at  the 
same  tim.e,  and  is  performed  by  the 
president  or  vice  president  of  the 
laboratory.  Persormel  interviewed  in  the 
electrical  and  calibration  areas  were 
actively  aware  of  the  program.  The 
corrective  action  reports  and  the 
corrective  action  logs  showed  no 
discrepancies. 

Variations  and  discrepancies  are 
addressed  via  a  Corrective  Action 
Report  (CAR).  CA.Rs  not  finalized  in  an 
appropriate  time  frame  are  discussed  at 
the  directors'  and  managers'  meetings 
and  monitored  by  the  laboratory 
President. 

Enteia,  Inc.  is  devoting  additional 
resources  in  the  quahty  assurance  area 
and  will  review  weekly  all  open 
corrective  action  reports  of  problems 
and  root  cause  analysis.  A  corrective 
action  system  is  in  place  to  document 
audit  findings  and  to  implement 
corrective  actions  with  specified  time 
limits. 

Enteia  performs  follow-up  inspections 
at  various  facilities  for  other  ongoing 
programs.  Written  procedures  are  in 
place  for  the  various  programs.  For 
example,  the  TPCP  Manual,  which  is 
presently  used  in  the  Government 
Services  Administration  (GSA) 
Furniture  Certification  Program, 
identifies  the  various  steps,  pohcies  and 
procedures  that  will  be  used  in  the 
NRTL  Program.  .A  separate  manual  is 
presently  used  in  Enteia 's  Certified 
Automotive  Parts  .Association  (CiAPA) 
Program.  The  Nuclear  Program*  is 
covered  under  the  Quality  Manual. 

The  Enteia.  Inc.  follow-up  inspection 
procedure  for  the  NRTL  program 
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requires  quarterly  inspections  on  an 
unannounced  basis  at  the 
manufacturing  facility.  This  prograro  is 
designed  to  assure  that: 

1.  The  Eatela,  Inc.  mark  is  appHed 
only  to  certified  products: 

2.  That  the  terms  of  agreement  are 
adhered  to  when  the  Enteia  Inc.  mark  is 
used; 

3.  Defects  noted  during  previous 
inspections  have  been  corrected; 

4.  Document  control  procedures  and 
support  staff  training  should  provide  the 
assurance  that  all  fadhty  assessment 
records  are  on  file. 

NRTL  factory  inspections  will  be 
performed  at  the  rate  of  at  least  four 
inspections  per  factory  per  year.  The 
frequency  vanes  with  product  volumes, 
types  of  products,  and  the 
manufacturer's  prior  record. 

When  products  fail  to  meet  the 
requirements,  the  Quahty  Services 
Division  takes  action  to  either  have  the 
manufacturers  correct  the  defect 
Lmmediately,  quarantine  stock  until  the 
product  can  be  reworked  or  reevaluated 
by  the  Enteia  testing  engineer,  or 
remove  the  Enteia,  Inc.  mark  from  the 
product. 

Enteia,  Inc  has  a  standard  follow-up 
inspection  form  that  will  be  used  to 
document  the  findings  at  the 
manufacturing  site.  The  insf)ector  or 
inspecting  engineer  will  use  this  form 
along  with  the  follow-up  inspection  file 
for  that  manufacturing  site  and  product 
to  evaluate  the  product. 

Enteia,  Inc.  has  a  pre-qualification 
checkUst  for  the  evaluation  of  a 
manufacturing  facility  that  will  be  used 
prior  to  the  factory  labeling  of  any 
products  in  the  NRTL  Program,  as  well 
as  a  Follow-Up  Service  Inspection 
Report.  The  TPCP  Manual  identifies  the 
procedures  required  for  the  selection  of 
product  samples  to  test. 

Enteia,  Inc.'s  Quality  Services 
Division  will  monitor  products  in  the 
field,  when  prompted  by  either  factory 
anomalies  of  complaints,  and 
investigate  field  complaints.  Enteia,  Inc. 
reserves  the  right  to  utilize  safety  related 
public  notification  and  mandatory  recall 
proctdiires.  .Ml  consumer  complaints 
are  forwarded  fo  the  Qualify  Services 
Director,  Vice  President,  or  President,  as 
appropriate. 

Distribution  of  labels  placed  on 
products  is  controlled,  requiring  the 
manufacturer  fo  obtain  labels  only  from 
Enteia.  These  labels  are  then  cached  in 
a  locked  storage  room. 

.Aoi  organizational  chart  identifies  key 
laboratory  personnel  and  shows  the 
relationship  between  administration, 
operation,  and  quahty  control.  There  are 
approximately  65  personnel  in  the 
Elntela  organization. 


A  written  position  description  for 
each  job  title  of  personnel  involved  with 
product  testing  and  evaluation  includes 
the  necessary  education,  training, 
technical  knowledge,  and  the 
experience  required  for  the  position. 
The  position  description  specified  the 
extent  and  limitation  of  responsibihfy 
for  the  position.  New  position 
descriptions  and  training  programs  are 
in  place  for  the  follow-up  mspection 
areas. 

Written  job  descriptions  are 
referenced  in  the  Quality  Control 
Manual  for  staff  Involved  with  product 
testing  and  evaluation.  These  job 
descriptions  contain  minimum 
requirements,  education,  ttchnical 
knowledge  and  experience  requirement 
for  their  respective  position. 

The  President  and  Vice  President  of 
Of)eration,  who  have  overall 
responsibibty  for  the  technical 
operations  of  the  laboratory,  have 
technical  degrees.  Personnel  assigned  to 
the  TTCP  have  the  necessary  education, 
training,  technical  knowledge,  and 
experience  specified  by  their  position 
description.  Training  logs  reviewed  in 
the  electrical  and  in  the  calibration 
areas  were  currenr  Cahbration  training 
records  showed  that  the  calibration 
supervisor  quahfied  his  staff  on  each 
piece  of  equipment  prior  to  any 
technician  being  allowed  to  perform 
Independent  calibrations.  The  training 
records  identify  each  staff  member  and 
the  test  methods,  procedures,  and 
evaluations  he  or  she  is  quahfied  to 
perform.  Continuing  education  and 
training  programs  are  held  to  instruct 
personnel  on  the  proper  methods  of 
testing  and  evaluation.  This 
documented  training  progiam 
incorporates  appropriate  test  methods, 
equipment  and  operational  procediues, 
product  evaluations,  inspections,  and 
technical/engineering  course  work,  and 
is  updated  annually. 

The  laboratory  has  a  progressive 
performance  appraisal  system  that 
provides  for  self-evaluation,  peer- 
evaluation  and  supervisory -evaluation. 
The  evaluation  factors  are  both 
quantitative  and  quahlative  The 
laboratory  also  includes  a  company 
evaluation  as  a  part  of  the  employee 
program. 

The  laboratory  has  de-.-eloped 
procedures  that  will  enable  it  to  accept 
components  and  materials  tested  and 
evaluated  by  another  NRTL  laboratory. 
These  procedures  include  evaluating  the 
listing  report,  and  reserving  the  right  to 
retest  and  audit  the  components  as  it 
deems  necessary.  Components  tested 
and  evaluated  by  Elntela  wilj  fall  under 
their  follow-up  service  agreement  An 
approved  source  list  has  been  revised  to 


include  company  name,  address,  and 
area  of  expertise. 

The  TPCP  identifies  the 
circumstances  when  testing  and 
evaluation  of  a  product  may  be 
accomphshed  at  the  cHent's  facility, 
such  as  when  the  equipment  is  large 
and  not  easily  shipped  or  when 
speciahzed  test  facilities  are  required. 
The  TPCP  also  identifies  the  general 
criteria  for  qualifying  the  manufacturer's 
faciUty  to  include  the  witnessing  of  the 
tests. 

A  procedure  exists  for  the 
qualification  of  subcontractors  for  the 
supply  of  services  in  support  of  the 
laboratory  functioni.  The  laboratory 
maintains  a  Usting  of  approved  external 
testing  sources  for  general  laboratory 
support  and  a  sepeirate  bst  for  those 
suppliers  that  qualify  ui>der  10  CFR  part 
50  for  the  nuclear  iiKiustry.  This  listing 
and  any  associated  files  has  been 
reviewed  foi'  its  completeness. 

Background 

The  apphcant  states  that  Enteia.  Inc, 
was  originally  founded  in  1974  as  a 
Michigan  Corporation  called  Entel 
Engineering  Services  (no  longer  in 
existence)  speciahzing  in  structural 
steel  inspeclion,  with  departments  in 
structural  ei^ine«nng,  field  service 
inspection,  asbestos  inspection,  and 
geotechnical  engineering.  In  1981, 
equipment  and  personnel  were  added  lo 
initiate  an  in-house  materials  laboratory. 
Through  a  continued  growth 
commitment  and  dedication  to  meet  its 
client  s  needs,  the  applicant  states  that 
it  exf)erienced  dramatic  growth, 
necessitating  the  formation  of 
certification  programs  within  Enfela, 
Inc. 

The  services  offered  at  Enteia.  Inc. 
(also  doing  business  as  Enteia 
Laboratories,  Inc.,  but  one  in  the  same 
company  according  to  the  apphcant), 
include  metals  chemistry,  simulated 
environmental  testing,  plasfics/non- 
metals  testing,  product  testing, 
electrical/electronics  testing, 
metallurgy,  mechanical  engineering, 
third  party  certification  programs, 
metrology,  and  calibration.  As  of  this 
time,  Enteia.  Inc.  employs  over  75 
individuals  and  has  two  facihlies. 
located  in  Grand  Rapids,  Michigan  and 
Taipei,  Taiwan.  Presently,  all  testing  is 
performed  at  the  Grand  Rapids  facihty, 
and  only  follow-up  inspections  are 
carried  out  in  Taiwan. 

Enteia,  Inc.  desires  recognition  for 
testing  and  certification  of  products 
when  tested  for  compliance  v^ith  the 
followi.ig  test  standards: 
ANSl/UL  45 — Portable  Electnc  Tools 
ANSIAJL  48— Electnc  Signs 


10184 


Federal  Register  /  Vol.  59,  No.  42  /  Thursday,  March  3.  1994  /  Notices 


ANSI/UL  50 — Electric  Cabinets  and 

Boxes 
ANSI/UL  67— Electric  Panelboards 
ANSI/UL  73— Electric-Motor-Operated 

Appliances 
ANSI/UL  82— Electric  Gardening 

Appliances 
ANSI/UL  94 1— Tests  for  Flammability 

of  Plastic  Materials  for  Parts  in 

Devices  and  Appliances 
A-N'SUUL  98 — Enclosed  and  Dead-Front 

Switches 
I'L  141 — Garment  Finishing  Appliances 
ANSI/UL  153— Portable  Electric  Lamps 
ANSI/LfL  174— Household  Electric 

Storage-Tank  Water  Heaters 
ANSIAT.  197 — Commercial  Electric 

Cooking  Appliances 
UL  213 — Rubber  Gasketed  Fittings  for 

Fire  Protection  Service 
■^NSI/LfL  250— Household  Refrigerators 

and  Freezers 
ANSI/LTL  298— Portable  Electric  Hand 

Lamps 
ANSI/UL  325 — Door.  Drapery.  Louver, 

and  Window  Operators  and 

Systems 
ANSIAjL  469 — Musical  Instruments  and 

Accessories 
ANSI/UL  471— Commercial 

Refrigerators  and  Freezers 
ANSiy'irL  482— Portable  Sun/Heat 

Lamps 
ANSI/UL  484— Room  Air  Conditioners 
ANSI/LT  496— Edison-Base 

Lampholders 
ANSL'LT.  506 — Specialty  Transformers 
ANSI/UL  507— Electric  Fans 
ANSLLfL  508  i— Electric  Industrial 

Control  Equipment 
ANSI/LT.  541— Refrigerated  Vending 

Machines 
ANSI/UL  542— Lampholders.  Starters. 

and  Starter  Holders  for  Fluorescent 

Lamps 
UL  544 — Electric  Medical  and  Dental 

Equipment 
ANSLUL  559— Heat  Pumps 
ANSL'UL  560 — Electric  Home-Laundry 

Equipment 
ANSLTJL  609— Local  Burglar-Alarm 

Units  and  Systems 
/VN'SL/LT  751— Vending  Machines 
ANSI/UL  756 — Coin  and  Currency 

Changers  and  Actuators 
ANSL'UL  778— Motor-Operated  Water 

Pumps 
ANSI/UL  796— Printed-Wiring  Boards 
ANSI/UL  813 — Commercial  Audio 

Equipment 
ANSLUL  817— Cord  Sets  &  Power- 
Supply  Cords 
A.NSI/UL  863 — Electric  Time-bidicating 

and  -Recording  Appliances 
^ANSLOJL  869— Electrical  Service 

Equipment 


/VNSl/UL  869A— Reference  Standard  for 

Service  Equipment 
ANSI/UL  873 — Electrical  Temperature- 
Indicating  and  -Regulating 

Equipment 
ANSI/UL  883— Fan-Coil  Units  and 

Room-Fan  Heater  Units 
ANSI/UL  923— Microwave  Cooking 

Apphances 
ANSI/UL  935 — Fluorescent-Lamp 

Ballasts 
ANSL'UL  961— Hobby  and  Sports 

Equipment 
ANSI/UL  984— Hermetic  Refrigerant 

Motor-Compressors 
ANSL'UL  998— Humidifiers 
ANSI/UL  1004  3— Electric  Motors 
ANSI/LT- 1005— Electric  Flatirons 
ANSL'UL  1012— Power  Supplies 
ANSL'UL  1026— Electric  Household 

Cooking  and  Food-Serving 

Equipment 
ANSL'UL  1029— High-hi  tensity 

Discharge  Lamp  Ballasts 
ANSL'UL  1042— Electric  Baseboard 

Heating  Equipment 
ANSL'UL  1082— Household  Electric 

Coffee  Makers  and  Brewing-Type 

Appliances 
ANSL'UL  1096— Electric  Central  Air- 
Heating  Equipment 
ANSI/UL  1230— Amateur  Movie  Lights 
UL  1244 — Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
ANSL'LT  1261— Electric  Water  Heaters 

for  Pools  and  Tubs 
ANSUbX  1270— Radio  Receivers.  Audio 

Systems,  and  Accessories 
ANSL'UL  1286— Office  Furnishings 
ANSL'UL  1410 — Television  Receivers 

and  High-Voltage  Video  Products 
ANSL'UL  1433— Control  Centers  for 

Changing  Message  Type  Electric 

Signs 
ANSI/UL  1438— Household  Electric 

Drip-Type  Coffee  Makers 
ANSL'UL  1445— Electric  Water  Bed 

Heaters 
ANSI/UL  1459 — Telephone  Equipment 
ANSL'UL  1570— Fluorescent  Lighting 

Fixtures 
ANSL'UL  1571— Incandescent  Lighting 

Fixtures 
ANSL'UL  1572— High  Intensity 

Discharge  Lighting  Fixtures 
ANSI/UL  1647— Motor-Operated 

Massage  and  Exercise  Machines 
ANSL'UL  1950— Information 

Technology  Equipment  Including 

Electrical  Business  Equipment 

Preliminary  Finding 

Entela.  Inc.  addressed  all  of  the 
criteria  which  must  be  met  for 
recognition  as  an  NRTL  in  its  initial 
apphcation  and  in  its  further 


>  Exclusive  of  radiAnl  panel  testing. 
J  Limited  to  equipment  of  no  greater  than  500 
a.Tiperes. 


>  Limited  to  motors  rated  no  greater  than  one-half 
horsepower. 


correspondence.  For  example,  the 
applicant  submitted  a  list  of  its  test 
equipment  and  instr\imentation;  a  roster 
of  its  personnel  including  resumes  of 
those  in  key  positions  and  copies  of 
position  descriptions;  copies  of  a  typical 
test  report;  a  factory  inspection  form 
and  an  inspection  summary;  a  summary 
of  its  hsting,  labeling,  and  follow-up 
services;  a  statement  of  its 
independence  as  a  testing  laboratory; 
appeals  procedure;  typical  calibration 
forms;  and  a  copy  of  its  Third  Party 
Certification  Manual  and  its  Quality 
Assurance  Manual.  This  QA  Manual 
includes  a  description  of  its  document 
control;  identification  and  control  of 
materials,  parts,  and  components; 
inspection;  test  control;  control  of 
measuring  and  test  equipment; 
inspection,  test,  and  operating  status; 
quality  assurance  records;  and  audits. 

Nine  major  areas  were  examined  in 
depth  during  the  on-site  laboratory 
evaluation:  Facihty;  test  equipment, 
calibration  program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel. 

Tne  discrepancies  noted  during  the 
on-site  evaluation  were  adequately 
responded  to  (Ex.  3.A.(2J)  prior  to  the 
preparation  of  the  final  on-site 
evaluation  (Ex.  3.A(1)).  With  the 
preparation  of  the  final  report,  the 
survey  team  was  satisfied  that  the 
testing  facility  appeared  to  meet  the 
necessary  criteria  required  by  the 
standard,  and  so  noted  in  the  On-Site 
Review  Report  (Survey).  (See  Ex.  3. A.). 

Following  a  review  of  the  application 
file  and  the  on-site  survey  report  of  the 
Entela  facility,  the  NRTL  Recognition 
Program  staff  concluded  that  the 
applicant  appeared  to  have  met  the 
requirements  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  and,  therefore, 
recommended  to  the  Assistant  Secretary 
that  the  application  the  preliminarily 
approved. 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendation  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  Entela,  Inc.  can 
meet  the  requirements  for  recognition  as 
required  by  29  CFR  1910.7. 

AH  interested  members  of  the  pubhc 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  apphcant's  having 
met  the  requirements  for  recognition  as 
a  Nationality  Recognized  Testing 
Laboratory,  as  well  as  appendix  A,  of  29 
CFR  1910.7.  Submission  of  pertinent 
written  doc\unents  and  exhibits  shall  be 
made  no  later  than  (May  2, 1994),  and 
must  be  addressed  to  the  NRTL 
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Reccgnirion  Prograra,  OfSce  of  Variance 
Determination,  room  N  3853, 
Occupational  Safety  and  Health 
Adrainistration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N\V., 
Washington,  DC  20210.  Copies  of  the 
Entcla,  Inc.  application,  the  laboratory 
survey  report,  and  all  submitted 
comments,  as  received,  (Docket  No. 
NRTL-2-93),  are  available  for 
inspection  and  duplication  at  the 
Docket  Office,  room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
satisfies  the  requirements  for 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  ^irther 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  appendix  A  of  §  1910.7. 

Signed  at  Washington,  DC,  this  25th  day  oi 
Febniary  1994. 
loseph  A.  Dear. 
As.sist.3n!  Secretary. 

IFR  Doc  94-»898  Filed  3-2-94;  8:45  araj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANfTIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  soclioa  10|a)f2J  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisor)'  Panel  (Overview  .Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  April  20-22,  1994  from  9  a.m. 
to  5  p.m.  This  meeting  will  be  held  in 
room  M07,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  N\V., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for  a 
discussion  of  guidelines  and  Geld 
issues. 

Ajiy  interested  person  may  observe 
meetings  or  portiorw  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  ^Jll-ttme  Federal 
employee  in  attendance. 

It  you  need  special  acccmmodaiions 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  fJW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  (7)  days 
prior  to  the  meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  M.  Sabine,  Committee 
Management  OfBcer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5439. 

Dated:  February  23, 19^. 

Yvonne  M.  Sabine, 

Office  of  Panel  Operations.  >Jational 
Endowment  f(x  the  Arts. 

IFR  Doc  94-4828  Filed  3-2-94;  845  ami 
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National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10faK2)Gf  the 
Federal  Advisor^'  Committee  Act  (Pub. 
L.  92—453),  as  amended  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Radio/Audio 
Production  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  22-23,  1994.  The  panel  will  meet 
from  9  a.m.  to  6:30  p.m.  on  March  22, 
1994:  and  9  a.m.  to  5  30  p.m.  on  March 
23,  1994.  This  meeting  will  be  held  in 
room  714,  at  the  Nancy  Hanks  Center, 
1100  Pennsvlvaria  Avenue  NW., 
Washington,  DC  2C506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  22.  1994  from  9 
a.m.  to  9:30  a.m.  for  Lntroductory 
Remarks,  and  March  23,  1994  from  5 
p.m.  to  5:30  p.m.  for  a  guideHne 
discussion. 

The  rsmainmg  portions  of  this 
meeting  from  9:30  a.m.  to  6  30  p.m.  on 
March  22, 1994,  and  9  a.m.  to  5  p.m  on 
March  23, 1994  are  for  the  purpose  of 
panel  review,  discussion,  evaluation, 
and  recommendatiou  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
appbcations.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  th«^e  Sfrsfions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)(B)  of  section  552b 
of  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretioQ  of 
tlie  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodatiQns 
due  to  a  disability,  please  ccmtact  the 
Office  of  Special  Constituencies, 
National  Endowrment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  20506.  202/682-5532.  TYY  202/ 


682-5496  at  least  seven  (7)  days  prior  to 
the  meeting. 

Further  information  with  refereni.e  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Corrunittee 
Management  Officer.  National 
Ejidowment  for  the  Arts.  Washington.  • 
DC  20506,  or  call  202/682-5439. 

Dated;  February  23. 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Opemtion,  Nationat 

Endowment  for  the  Arts. 

IFR  Doc.  94-»827  Filed  3-2-94:  845  amj 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

Approval  of  Class  III  Tribai  Gaming 
Ordinances 

AGEP«CY:  National  Indian  Gaming 

Commission. 

ACnotC  Notice  of  approval  of  class  HI 

gaming  ordinances. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  pubbc  of  class  in  gaming 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FUBTHER  WK)fa«AT>ON  CONTACT: 
Susan  Carletta  at  (202)  632-7003  ext.  34. 
or  by  facsimile  at  (202)  632-7066  (do« 
toll-free  numbers) 

£;jPPl.EMENTARy  INFORMATION;  The 
Indian  Gaming  Regulatory  Act  (IGRA) 
25  U.S.C  2701  et  seq.,  was  signed  into 
law  on  October  17,  1988.  The  IGRA 
estabbshed  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  U  and 
class  ni  tribal  gaming  ordinances. 
Section  2710  (d)(2)(B)  of  the  IGRA  as 
implemented  by  25  CFR  522.8  (58  FH 
5811  (January  22. 1993)).  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  111  gaming 
ordirvances. 

The  iGR,A  requires  all  tribal  gdraing 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gamLng  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety, 
background  investigations  and  Urxnsing 
of  key  employees.  The  Commission, 
therefore,  beUeves  that  publicatica  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in  an 
unnecessary  cost  to  the  Commission. 
The  Commission  bebeves  that 
pubHshing  a  notice  of  approval  cf  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S.C 
2710(d)(2)(B).  Also,  the  Commission 
will  make  copies  of  approved  class  III 
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ordinances  available  to  the  public  upon 
request.  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission.  1850  M  St..  N\V..  suite 
250.  Washington.  DC  20036. 

The  Chairman  has  approved  tribal 
gaming  ordinances  authorizing  class  III 
gaming  for  the  following  Indian  tribes. 

Chemehuevi  Indian  Tribe 
Cheyenne-Arapaho  Indian  Tribes  of 

OkJahoma 
Crow  Indian  Tnbie 
Fort  Mo)ave  Indian  Tribe 
Keweenaw  Bay  Indian  Community 
Menominee  Indian  Tribe  of  Wisconsin 
Oglala  Sioux  Tnbe 
Prairie  Island  Minnesota  Mdewakanton 

Siou-x  Tribe 
Red  Cliff  Band  of  Lake  Superior  Chippewas 
Red  Lake  Band  of  CJiippewa  Indians 
St  Regis  Mohawk  Tribe 
Anthony  (.  Hope, 
Chainran. 
IFR  Doc.  94-4816  Filed  3-2-94:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33672;  File  No.  SR-OTC- 
93-14] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  Proposed  Rule  Change 
Relating  to  a  Clarification  of  Rule  5 

February  23,  1994 

On  December  20,  1993,  The 
Depository  Trust  Company  ("DTC") 
filed  a  proposed  rule  change  (File  No. 
SR-DTC-93-14)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  relating  to  a  clarification  of 
DTC  Rule  5.  On  December  29,  1993, 
notice  of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons. 2  No  comments  were  received. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  clanfy  the  meaning  of  DTC 
Rule  5.  On  December  13,  1993.  the 
Commission  issued  an  order  approving 
a  proposed  rule  change  by  DTC  relating 
to  the  ehgibility  of  Rule  144  A  securities 
at  DTC.3  In  the  Rule  144A  Order,  among 


other  things,  was  the  statement  that 
Rule  5.  Section  1  of  DTC's  Rule  requires 
DTC  to  determine  whether  "in  light  of 
the  Federal  securities  laws,  particularly 
the  provisions  of  Rules  144,  144A,  and 
145,  the  securities,  when  deposited  with 
DTC,  may  be  lawfully  transferred  by 
book-enti7."«  DTC  filed  this  proposed 
rule  change  in  order  to  clarify  that  DTC 
Rule  5  does  not  require  DTC  to 
determine  whether  securities  deposited 
at  DTC  may  be  transferred  lawfully 
pursuant  to  Federal  securities  laws.s 

II.  Discussion 

The  Commission  believes  that  DTC's 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and,  specifically, 
with  sections  17A(b)  (3)  (A)  and  (F).6 
Those  sections  require  that  the  rules  of 
a  clearing  agency  be  designed  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  protect  investors  and 
the  public  interest. 

Notwithstanding  the  language  in 
footnote  22  of  the  Rule  144A  Order,  the 
Commission  believes  that  DTC's 
interpretation  of  Rule  5  (i.e..  that  Rule 
5  does  not  require  DTC  to  determine 
whether  securities,  when  deposited  at 
DTC.  may  be  transferred  lawfully  by 
book-entry  in  light  of  Federal  securities 
laws)  is  a  plausible  interpretation.  Prior 
to  making  specific  issues  of  Rule  144A 
securities  eligible  for  DTC's  book-entry 
delivery  and  other  depository  services, 
DTC,  as  part  of  its  procedures,  requires 
issuers  and  transfer  agents  to  make 
certain  representations. 

These  representations,  together  with 
DTC's  periodic  review  to  evaluate  their 
effectiveness,  serve  to  indicate  that 
specific  issues  of  Rule  144 A  securities 
are  eligible  for  DTC  services  pursuant  to 
the  Rule  144A  Order.  The  Commission 
is  satisfied  that  DTC's  interpretation  of 
Rule  5,  along  with  its  procedures  for  the 
acceptance  of  Rule  144A  securities,  is 
consistent  with  DTC's  obligations  to 
facihtate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  protect  investors  and 
the  public  interest. 

m.  Conclusion 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-93-14)  be.  and  hereby  is. 
approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-4864  Filed  3-2-94;  8:45  am) 
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[Release  No.  34-33671;  File  No.  SR-DTC- 
93-13] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  An  Increase  in  the  Fixed 
Net  Debit  Cap  Employed  in  the 
Depository  Trust  Company's  Same- 
Day  Funds  Settlement  System 

February  23,  1994. 

On  December  1.  1993.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-93-13)  under  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  to  increase  the  fixed 
net  debit  cap  employed  in  DTC's  same- 
day  funds  settlement  ("SDFS")  system. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  January  19, 
1994.2  \'o  comments  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

For  each  participant.  DTC  establishes 
a  net  debit  cap  in  its  SDFS  system  ^  in 
order  to  assure  that  DTC's  liquidity 
resources  are  sufficient  to  complete 
settlement  if  an  SDFS  participant  fails  to 
settle  its  net  debit  obligation.  Each 
participant's  net  debit  in  the  SDFS 
system  is  hmited  throughout  the 
processing  day  by  a  net  debit  cap  that 
is  the  lesser  of:  (1)  The  adjustable  net 
debit  cap,  which  is  a  multiple  of  the 
participant's  deposits  to  the  SDFS 
participants  fund,  or  (2)  the  fixed  net 
debit  cap.'*  The  fixed  net  debit  cap  is  set 
at  75%  of:  (1)  the  aggregate  cash 
deposits  to  the  SDFS  participants  fund 
and  (2)  DTC's  internal  and  external  fines 


•15U.S.C  78sfb)(l)(1988). 

'Securities  Exchange  Art  Release  No.  33365 
.(December  21.  1993).  58  FR  68971. 

'  Securities  Exchange  Act  Release  No.  33327 
(Decerabsr  13.  1993),  58  FR  67878  (hereinafter  Rule 
144A  Order). 


<  Id.  n.  22  and  accompanying  text. 

»ln  the  near  future.  DTC  plans  to  adopt  and  file 
with  the  Commission  as  a  proposed  rule  change 
revisions  to  Rule  5  that  will  clarify  further  the 
meaning  of  the  Rule. 

•  15  U.S.C  78<}-l(b)  (3)  (A)  k  PF). 


'  17  CFR  200.30-3(a)(12)  (1990). 
115  U.S.C.  78(bKl)(1988). 

2  Securities  Exchange  Art  Release  No.  33457 
Uanuary  U.  1994),  59  FR  2887. 

3  For  a  detailed  description  of  DTC's  SDFS 
system,  refer  to  Securities  Exchange  Art  Release  No. 
26051  (August  31.  1988).  53  FR  34852  (File  No.  SR- 
DTC-*8-06)  (order  granting  permanent  approval  of 
the  SDFS  system). 

» As  of  February  15,  1994,  there  were  238 
participants  in  the  SDFS  prog.'am.  The  fixed  net 
debit  cap  is  the  operative  cap  for  twenty-two  of 
these  SDFS  participants.  Telephone  conversation 
between  Carl  H.  Urist.  Deputy  General  Counsel. 
DTC.  and  Peter  R.  Geraghty.  Attorney.  Division  of 
Market  Regulation  {'"Division").  Commission 
(February  15,  1994). 
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of  credit.  The  fixed  net  debit  cap  is 
currently  set  at  $387  million. 

DTC  has  on  deposit  approximately 
72%  of  the  commercial  paper  ("CP") 
outstanding  in  the  U.S.  and  expects  that 
virtually  all  CP  outstanding  in  the  U.S., 
except  CP  that  is  in  direct  issuers* 
proprietary  book-entry  systems,  will  be 
included  in  DTC's  CP  program 
sometime  in  1994. 

With  the  anticipated  increase  in 
voliune  of  commercial  paper  settlements 
in  its  SDFS  system,  DTC  is  concerned 
that  the  fixed  net  debit  cap  at  its  current 
level  could  have  the  undesirable  effect 
of  temporarily  blocking  substantial 
numbers  of  book-entry  deliveries.  To 
prevent  such  occurrences,  DTC  has 
decided  to  increase  its  external 
committed  lines  of  credit  by  $250 
million  in  order  to  raise  the  fixed  net 
debit  cap  of  SDFS  participants  that  elect 
to  share  DTC's  cost  of  obtaining  the 
increase  in  the  external  hnes  of  credit. 
The  $250  million  increase  in  external 
lines  of  credit  should  raise  the  fixed  net 
debit  to  approximately  $574  million. 
DTC  believes  that  the  securities 
resources  available  to  it  to  collateralize 
any  borrowing  it  should  have  to  make 
under  the  increased  external  lines  of 
credit  are  more  than  adequate. s 

n.  Discussion 

Section  17A03)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. «  The 
Commission  previously  acknowledged 
the  risk  reduction  benefits  of  the  net 
debit  cap  in  the  order  granting 
permanent  approval  of  DTC's  CP 
program. 7  The  Commission  continues  to 
believe  that  the  net  debit  cap  is  a 
integral  part  of  the  risk  reduction 
measures  taken  by  DTC  to  protect  the 
securities  and  funds  in  its  SDFS  system. 

Section  17A(b)(3)(F)  also  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 


» DTt's  line  of  credit  agreements  provide  that  any 
borrowing  may  be  collateralized  by  securities  in  the 
account  of  a  failing  participant  as  well  as  by 
securities  that  have  been  deposited  by  DTC 
participants  to  the  SDFS  participants  fund.  On 
February  1,  1994.  deposits  to  the  SDFS  participants 
fund  included  securities  having  a  market  value  of 
approximately  $627  million.  Letter  from  Richard  B. 
Nesson,  Executive  Vice  President  and  GeiHral 
Counsel.  DTC,  to  Jonathan  Kallman.  Associate 
Director,  Division,  Commission  (February  1,  1994). 

•  15U.S.C.  78q-l(b)(3)fF)(1988). 

'For  a  detailed  description  and  discussion  of  the 
SDFS  system  and  the  CP  program's  risk  controls, 
refer  to  Securities  Exchange  Act  Release  No.  30986 
Ouly  31,  1992),  57  FR  35856  (File  No.  SR-DTC-«2- 
01)  (order  approving  implementation  of  CP 
program). 


securities  transactions.  The  Commission 
beheves  that  increasing  the  fixed  net 
debit  cap  should  help  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  transactions  in  the  SDFS 
system  by  decreasing  the  possibiUty  that 
book-entry  deliveries  could  be 
temporarily  blocked  from  prtx;essing 
due  to  a  participant  exceeding  its  fixed 
net  debit  cap. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  of  section  17A 
of  the  Act  in  particular,  and  of  the  rules 
and  regulations  thereunder. 

/( is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-93-13)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-4863  Filed  3-2-94;  8;45  am) 
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[Release  Na  34-33667;  File  Nos.  SR-MCC- 
93-7  and  SR-MSTC-S2-14] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  of  Proposed  Rule 
Changes  Relating  To  Establishment  of 
a  Risk  Assessment  Committee  and 
Various  Other  Changes  to  MCC's  and 
MSTC's  Rules  and  By-Laws 

February  23,  1994. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  17,  1993,  and  on  December 
23.  1993,  the  Midwest  Qearing 
Corporation  ("MCC")  and  the  Midwest 
Securities  Trust  Company  ("MSTC") 
respectively  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  MCC  and  MSTC. 
MCC  amended  its  proposal  on 
December  23, 1993,  thereby  making  it 
virtually  identical  to  that  of  MSTC.  MCC 
made  a  clarifying  amendment  on 
January  3,  1994.^  The  Commission  is 


•  15  DSC.  78s(b)(2)  (1988). 

•  17  CFR  200.30-3(a)(12)  (1993). 
M5U.S.C  78s(b){l)(1988). 

i  Letter  from  David  T.  Rusoff.  Foley  li  Lardner.  to 
Richard  Strasser,  (Attorney),  Division  of  Market 
Regulation.  Commission  (December  30, 1993). 


publishing  this  notice  to  soHcit 
comments  from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  and  MSTC  propose  to  change 
their  Rules  and  By-Laws  to:  (1)  Allow 
for  the  estabhshment  of  additional 
communities;  (2)  require  MCC  and 
MSTC  to  consult  with  at  least  one 
member  of  the  Risk  Assessment 
Committee  before  ceasing  to  act  for  a 
participant;  (3)  estabUsh  a  Risk 
Assessment  Committee;  (4)  modify  their 
procedures  relating  to  appeals;  (5)  add 
pro\'isions  relating  to  suits  against  MCC 
and  MSTC  and  their  employees;  and  (6) 
add  a  provision  that  requires  MCC  or 
MSTC  participants,  in  certain 
circumstances,  to  pay  MCC  or  MSTC  all 
reasonable  expenses  they  incur  in 
defending  a  legal  proceeding  instigated 
by  the  participants. 

n.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  v,ith  the  Commission, 
MCC  and  MSTC  included  statements 
concerning  the  purpose  of  and  statutory 
basis  for  the  proposed  rule  changes  and 
discussed  any  comments  received  on 
the  proposals.  The  test  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  MCC 
and  MSTC  have  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  amend  various  by-laws 
and  rules  of  MCC  and  MSTC  to  define 
participants'  rights  and  obligations  more 
precisely  and  to  give  MCC  and  MSTC 
more  flexibihty  and  protection  in 
dealing  with  violations  of  their 
respective  rules.  By-laws  will  he  added 
to  allow  MCC  and  MSTC  to  establish 
committees  either  through  their 
respective  by-laws  or  rules  or  by  the 
board  of  directors.  Rules  will  be  added 
to:  (1)  EstabUsh  a  Risk  Assessment 
Committee  for  MCC  and  MSTC;  (2) 
require  MCC  and  MSTC  to  consult  with 
at  least  one  member  of  the  Risk 
Assessment  Committee  prior  to  ceasing 
to  act  for  a  participant;  and  (3)  expand 
the  types  of  events  that  permit  MCC  and 
MSTC  to  cease  to  act  for  a  participant 
to  any  instance  where  a  participant 
poses  a  financial  risk  to  MCC  or  MSTC. 
These  changes  will  provide 
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independent  input  to  management  in  its 
decision-making  process  while  still 
providing  MCC  aad  MSTC  the 
r.exibility  to  ad  quickly  if  necessary. 

To  clarify  that  MCC  and  MSTC  have 
the  authority  to  establish  the  new  Risk 
Assessment  Committee,  the  proposed 
rules  will  amend  their  by-laws  to  add  a 
provision  that  expressly  permits  MCC 
and  MSTC  to  estabUsh  committees  by 
their  rules  or  by-Iaivs  or  through  their 
boards  of  directors.  The  Risk 
.Assessment  Committee  will  hear  all 
appeals  under  the  applicable  rules.  The 
proposed  niles  specifically  provide  that 
prior  participation  by  a  member  of  the 
Risk  Assessment  Committee  in  any 
inquiry,  consultation,  examination,  or 
investigation  of  the  matter  under  appeal 
will  not  disqualify  the  Committee 
mtTnber  from  hearing  the  appeal.  The 
proposed  rules  replace  current  rules 
which  n?quire  the  board  of  directors  to 
appoint  a  panel  to  hear  an  appeal. 

MCC  and  MSTC  also  will  add 
provisions  to  their  rules  that  will  give 
them  greater  Hexibility  in  the  decision 
to  cease  to  act  for  a  participant. 
Specifically,  these  provisions  will  allow 
MCC  and  .MSTC  to  cease  to  act  for  a 
participant  if  there  are  reasonable 
grounds  to  believe  that  the  participant 
poses  a  financial  risk  to  MCC  or  to 
MSTC  even  if  the  firm  itself  is  not  in 
financial  difficulty  These  provisions 
will  pro\'ide  MCC  and  MSTC  more 
flexibility  in  reducing  risk  to  themselves 
and  to  o^er  participants. 

The  proposed  rules  also  will  mandate 
a  formal  standard  of  review  to  be 
applied  in  appeals  beyond  the  Risk 
.Assessment  Committee  review. 
Currently,  either  MCC's  or  MSTC's 
board  may  in  its  discretion  reverse, 
modify,  or  remand  for  further 
consideration  any  decision  adverse  to 
an  appellant.  Under  the  proposed 
standard,  neither  board  shall  reverse, 
modifv'.  or  remand  for  further 
consideration  any  decision  adverse  to 
an  appellant  if  the  factual  conclusions 
in  the  Risk  Assessment  Committee's 
decision  are  supported  by  substantial 
evidence  and  if  the  decision  itself  is  not 
arbitrary,  capricious,  or  an  abuse  of 
discretion. 

Finally,  the  proposed  rules  add 
provisions  relating  to  MCC's  and 
MSTC's  liability  and  suits  filed  against 
MCC  and  MSTC  and  their  employees. 
The  possibility  of  suit  against  individual 
staff  members  of  i\fCC  or  MSTC  acting 
on  company  business  makes  it 
impossible  for  such  persons  to  perform 
properly  their  duties.  The  proposed 
rules  win  prohibit  an  MCC  or  MSTC 
participant  from  suing  any  officer, 
director,  employee,  or  agent  of  MCC  or 
MSTC.  of  the  Chicago  Stock  Exchange. 


or  of  any  of  their  affiliates,  if  such 
person  is  acting  on  the  business  of  MCC, 
MSTC,  the  ExchaBge.  or  of  any  of  their 
affiliates.  These  proposed  rules  wiU  not 
prohibit  a  participant  from  suing  MCC 
or  MSTC  as  a  result  of  the  actions  of 
these  individuals;  they  merely  will 
prohibit  suits  against  individuals  acting 
in  their  official  capacities.  The  proposed 
rules  also  will  limit  MCC's  and  MSTC's 
liability  to  participants  to  situations 
where  MCC  or  MSTC  acted  willfully  or 
with  gross  negligence.  Finally,  the 
proposals  will  add  new  provisions  that 
require  an  MCC  or  MSTC  participant 
that  fails  to  prevail  in  a  legal  proceeding 
instigated  by  that  participant  against 
MCC,  MSTC.  or  any  of  its  officers, 
directors,  committee  members, 
employees,  or  agents  to  pay  MCC  or 
MSTC  all  reasonable  expenses, 
including  attorneys'  fees,  incurred  by 
MCC  or  MSTC  in  defending  the 
proceeding  if  those  expenses  exceed 
$20,000. 

The  proposed  rule  changes  are 
consistent  with  Section  17A  of  the  Act 
in  that  they  will  facilitate  the 
safeguarding  of  securities  and  funds 
which  are  in  MCC's  and  MSTC's 
custody  or  control  or  for  which  they  are 
responsible. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

MCC  and  MSTC  beheve  that  no 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  changes. 

(C)  Self-Regalatary  Organizations ' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

No  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organizations  consent,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  changes;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Excliange 
Commission,  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  MCC  and  MSTC. 
All  submissions  should  refer  to  File 
Nos.  SR-MCC-93-7  and  SR-MSTC-93- 
14  and  should  be  submitted  by  March 
24,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlaod, 
Deputy  Secretary. 
(FR  Doc  94-4865  Filed  3-2-94;  8:45  ami 
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[Release  No.  34-33668;  File  No.  SR-MSTC- 
89-02] 

Self- Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Order  Approving  Proposed  Rule 
Change  Relating  To  the  Processing  of 
Interchangeabte  Municipal  Bonds 
Deposited  in  Registered  Form 

February  23. 1994. 

On  April  11,  1989,  Midwest  Securities 
Trust  Company  ("MSTC")  filed  a 
proposed  rule  change  (File  No.  SR- 
MSTC-e9-02)  withlhe  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  secticn  19(b)(1)  of  the 
iiecurities  Exchange  Act  of  1934 
("Act").»  On  May  2, 1989,  MSTC  filed 
an  amendment  to  the  proposed  rule 
change. 2  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
July  5,  1989,  to  solicit  comments  from 
interested  persons. ^  No  comments  have 
been  received  by  the  Commi-ssion.  This 
order  approves  the  proposal. 


3 17  CFR  200.30-3(a)(12)  (1993). 

115  U.S.C.  78sa))(lKl983|. 

2  As  originally  Sled.  MSTC  requesiad  that  its 
proposal  be  declared  inunedlately  effective 
pursuant  to  section  19(bl(3)(A)  of  the  Act.  In  the 
amendment,  MSTC  requested  that  its  proposal  be 
filed  pursuant  to  Section  19(l>i(2!  of  the  AcL  letter 
from  Jeffrey  E.  Lewis.  Associate  Counsel.  MSTC.  to 
Richard  Konrath,  Attorney.  Division  of  Market 
Regulation,  Commission  (May  2.  1989). 

5  Securities  Exchange  Act  Release  No.  26970 
(June  23,  1989),  54  FR  28136. 
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I.  Description  of  the  Proposal 

The  proposal  establishes  procedures 
for  the  deposit,  processing,  and 
withdrawal  of  the  registered  form  of 
interchangeable  municipal  bonds  at 
MSTC*  (Prior  to  this  proposal,  MSTC 
accepted  the  bearer  form  of 
interchangeable  municipal  bonds.) 
Deposits  of  the  registered  form  of 
interchangeable  municipal  bonds  are 
maintained  along  with  deposits  of  the 
bearer  form  in  MSTC's  Bearer  System 
and  lose  their  registered  identities. 
Interchangeable  municipal  bonds  are 
eligible  for  deposit  at  MSTC  only  in  the 
MSTC  Bearer  System. 

The  proposal  also  establishes 
procedures  for  the  withdrawal  of 
interchangeable  municipal  bonds  from 
MSTC's  Bearer  System,  A  participant 
effecting  a  withdrawal  of 
interchangeable  municipal  bonds  from 
MSTC  may  request  certificates  in  either 
bearer  or  registered  form,  and  MSTC. 
while  offering  no  guarantee,  will 
attempt  to  fill  such  requests. 

II.  Discussion 

The  Commission  beUeves  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  section  17  A  of  the 
Act.5  Sections  17A(b)(3)  (A)  and  (F)  of 
the  Act  6  require  that  a  clearing  agency 
be  organized  and  its  rules  designed  to 
facihtate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds  that 
are  in  its  custody  and  control  or  for 
which  it  is  responsible.  The 
Commission  believes  that  this  proposal 
is  consistent  with  those  sections  of  the 
Act  because  it  faciUtates  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  by  providing  an 
automated,  centralized  location  where 
MSTC  participants  can  maintain  both 
the  registered  and  bearer  form  of  their 
interchangeable  municipal  bonds. 
Furthermore,  MSTC's  Bearer  System, 
along  with  the  modifications  allowing 
for  the  processing  of  the  registered  form 
of  interchangeable  municipal  bonds,  has 
been  designed  to  assure  that  MSTC 
fulfills  its  safeguarding  obUgations 
under  the  Act. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposal 
is  consistent  v^rith  the  requirements  of 
the  Act,  particularly  with  those  of 


•  Interchangeable  municipal  bonds  are  .Tiunicipal 
security  issues  that  may  be  hcild  In  registered  form 
or  bearer  form  and  may  be  converted  from  one  form 
to  the  other. 

'15  U.S.C  78q-l  (1988). 

•  15  U.S.C  78q-l(b)(3)  (A)  and  (F)  (1988). 


section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

/( is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MSTC-89-02)  be,  and 
hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-4866  Filed  3-2-94;  8:45  ami 

BILUNO  CODE  S010-01-M 


[Release  No.  34-33669;  File  No.  SR-MSTC- 
93-13] 

Self-Regulatory  Organization;  Midwest 
Securities  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change  To 
Rescind  Signature  Distribution  and 
Signature  Guarantee  Programs 

February  23.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  15,  1993,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  mainly  by  MSTC,  a 
self-regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  rescinds 
MSTC's  Signature  Distribution  and 
Signature  Guarantee  Programs  which 
have  been  rendered  obsolete  by 
Securities  Exchange  Act  Rule  17Ad-15.2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  fiUng  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(2)  (1988). 
«  17  CFR  200.3O-3(a)(12)  (1993). 
•15  U.S.C.  78s(b)(l)(1988). 
J  17  CFR  240.17Ad-15  (1993). 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for,  the  Proposed  Rule 
Change 

On  January  6, 1992,  the  Commission 
promulgated  rule  17Ad-15  which 
permits  transfer  agents  to  reject 
signature  guarantees  from  eUgible 
guarantor  institutions  that  are  not  part 
of  a  signature  guarantee  program  as 
defined  in  Rule  17Ad-15.  This  new  rule 
render's  MSTC's  Signature  Distribution 
Program  and  Signature  Guarantee 
Program  obsolete.  Therefore,  to  avoid 
costs  that  produce  not  benefits,  MSTC 
seeks  to  eliminate  its  Signature 
Distribution  and  Signature  Guarantee 
Programs  and  to  delete  MSTC  Rule  5, 
Sections  1  and  2  which  govern  these 
programs. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

MSTC  believes  that  the  proposed  rule 
change  will  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MSTC  has  not  solicited  or  received 
any  comments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
V*rill: 

(A)  By  order  approve  such  proposed 
rule  change  or. 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concemLng  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  wi\h  the 
Secretary,  Securities  and  Exchaflge 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commissioa  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
pronsions  of  5  U.S.C.  552  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Section  and  at  the  principal  oTfice  of  the 
MSTC.  All  submissions  should  refer  to 
File  No.  SR-MSTC-93-13  and  should 
be  submitted  by  March  24, 1994. 

For  the  Comaiission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^ 

Margaret  H-  McFariand, 
Deputy-  Secretary: 

IFR  Doc.  94-4867  Filed  3-2-94;  843  ami 
Billing  code  k)io-oi-i« 


[Release  No.  34-33870-,  RI»No.  SR-A4STC- 

93-!  C] 

Self-Reguiatory  Organizations; 
Midwest  Securities  Trust  Corroary; 
Order  Approving  a  Proposed  Rule 
Chnnge  Relating  to  tbe  Limitation  or 
Eliminaticn  cf  Directors'  Liability 

February  2:1. 1094. 

On  August  27.  1993,  Miiwest 
Securities  Trust  Company  ("MSTC") 
filed  a  proposed  rule  change  (File  No. 
SK-MSTC-93-10)  with  the  Securities 
and  E.xchange  Comm.ission 
("Commission")  under  section  13(b)(1) 
of  the  Securities  E.xchange  Act  of  1934 
( '.^ct'  ).i  MSTC  amended  the  filing  on 
October  6  1993.2  The  Commission 
pubUshed  notice  of  this  proposed  rule 
change  in  the  Federal  Register  on 
January  5. 1994.3  No  pubhc  comment's 
were  rectived.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposal  will  limit  or  eliminate 

the  potential  monetary  Uabihty  of  MSTC 
directors  to  the  fullest  extent 
permissible  under  Illinois  law.^  The 


'  1 7  Cf  R  200  30-3(a)(12l  (1OT3). 

■15US.C.  78s(b)(l)(1988). 

'  letter  bxim  DarittT.  Rusoff,  Foley  k  Ijrdner.  to 
Richard  Strasser  l.^ttorr.eyl.  Division  of  Market 
Regulation.  Gjtnmission  (Octotser  i  1993). 

'  Seci.r;t:e»  E.«_har.i{i>  .^cT  Release  ^Jo.  SOS^^ 
(December  23.  1^3  .  59  FK  640. 

■"  SpeciScaJly.  the  pmpo»al  idds  the  following 
language  to  Article  X  o(  MSTC's  .Articles  of 
Incorporation  and  to  Article  rv.  §  1  of  MSTCs  By- 
laws: 

To  fi-.e  fuile.it  exter.t  that  'he  Hlinoia  Business 
Corporation  .\a.  m  .t  exMs  on  the  date  hereof  or 
as  it  may  hereafter  be  ainended.  perinits  the 
limitation  or  pliminatior.  of  the  liability  of 
Directors,  no  Chrpctor  of  the  Corporation  shall  be 
liable  to  the  Corporation  or  its  5har»holders  for 
monetary  darr.agB»  for  breach  of  fiduciary  dury  as 
a  Director,  except  when  sach  liability  arises 


proposed  change  is  based  on  Section 
2.10(b)(3)  of  the  Illinois  Business 
Corporation  Act.  under  which  MSTC  is 
organised.  That  section  allows 
corporations  to  adopt  provisions  in  their 
articles  of  incorporation  that  limit  or 
eliminate  the  potential  monetary 
liability  of  directors  under  certain 
circumstances. 

General  corporate  law  imposes  a 
fiduciary  duty  of  care  upon  each 
corporate  director.  This  duty  of  care 
requires  a  director  to  e,xercise  informed 
business  judgment  in  good  faith  and  to 
act  with  an  honest  behef  that  the  action 
taken  is  in  the  best  interest  of  the 
corporation.  The  proposal  does  not 
eliminate  an  MSTC  director's  duty  of 
care  but  rather  limits  the  personal 
liability  of  an  MSTC  director  to  MSTC 
or  its  shareholders  should  the  director 
fail  through  negligence  or  gross 
negligence  to  satisfy  his  or  her  duty  of 
care.  5 

The  proposal  does  not  limit  a 
director's  liabihty  in  instances  where 
liability  arises  directly  or  indirectly  as  a 
result  of  a  violation  of  federal  securities 
laws.  The  proposal  also  does  not 
elimiiiite  equitable  renredies  such  as 
rescission  or  injunctive  actions. 
Moreover,  it  do.'s  not  eliminate  the 
liability  of  an  officer  of  MSTC  for 
actions  taken  in  that  capacity  even  if  the 
officer  is  also  a  director.  Finally,  the 
proposal  does  not  afiect  the  liability  of 
a  director  for  acts  or  omissions  that 
occurred  prior  to  approval  of  the 
proposal. 

II.  Discussion 

The  Commission,  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  in  particular  with  Section 
1 7 A(b)(3)(Cl  6  of  the  Act  in  that  it  helps 
to  errsure  the  fair  representation  of 
shareholders  and  participants  in  the 
administration  of  MSTC.  By  limiting  or 
ehminating  the  potential  monetary 
liability  of  MSTC  directors  for  actions 
they  take  within  the  scope  of  their 
employment,  the  proposal  should 


directly  or  indirectly  as  a  result  of  a  violation  of  the 
federal  securities  laws.  No  unandmeiit  to  or  repeal 
of  this  Article  shall  apply  to  or  have  any  effect  on 
the  liability  of  any  Director  of  the  Corporation  for 
or  with  respect  to  acy  ids  or  omissions  of  such 
Director  oecurring  prior  to  such  ameiulment  or 
repeal 

5  MSTC's  proposal  limits  a  director's  liability 
even  if  that  director  had  been  grossly  negligent 
provided  that  the  direaor  ejtercised  informed 
business  judgment  m  good  faith  and  acted  with  an 
honest  belief  tiut  the  adioo  talten  was  in  the  best 
interest  of  the  corporation.  Because  there  has  been 
no  judicial  interpretation  on  the  scope  of  the 
applicable  Illinois  legislation,  it  is  possible  that  an 
Illinois  court  may  find  as  »  matter  of  law  that  a 
director  cannot  act  in  a  manr»t  that  is  both  grossly 
negligent  and  in  good  fmtb. 

«  15  U.S.C.  78q-l(bK3Ua  (1988). 


guarantee  that  qualified  candidates  are 
not  discouraged  from  becoming  MSTC 
directors.  This  shculd  enable  MSTC  to 
maintain  a  variety  of  quahfied 
candidates  from  which  to  choose 
directors  and  in  particular  should  help 
MSTC  retain  directors  who  are  fairly 
representative  of  MSTC's  shareholders 
and  participants. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section  1 7A  of 
the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19fb)(2)  of  tha  Aci,^  'nat  the 
proposed  rule  change  [File  No.  SR- 
MSTC-93-1C)  be.  and  hereby  is, 
approved. 

For  tile  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  B 

Margaret  H.  Mcfarlind, 

Deputy  Secretary. 

|FR  Dec.  94-^868  Filed  3-2-9-;;  8:45  am] 

BILLING  COOE  8010-C1-M 


[Release  No.  34-33673  ;  Fli«  No.  SR-NASD- 

93-42] 

Se*f-Regul3tDry  Organizations; 
National  Association  cf  Secjrities 
Dealers,  Inc.;  Ordsr  Approved 
Proposed  Rule  Change  Reiatfng  to 
Asset-Based  Sales  Charge  Disclosures 
by  Money  Market  Mutual  Funds 

February  24, 1994. 

On  December  3, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exciiange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  J  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  {".\ct")  ^  and  Rule 
19b-4  thereunder  "^  The  rule  change 
amends  Article  III.  Section  26  of  tiie 
Rules  of  Fair  Practice  ( 'Rules "J  to 
exempt  certain  mone^,-  market  mutual 


M5  U.SC.  78s(b)(2i.(1988). 

8  17  CRF  20O.3O-3(a)(l2)  (1993). 

'  The  NASD  originally  filed  the  proposed  rule 
change  on  .August  3,  1993.  On  December  3.  1993, 
the  NASD  filed  Amendment  No  1  ia  response  to 
concerns  raised  by  the  Commission.  Arr-.enciment 
No.  1  was  reflactad  ir.  the  Commission's  Notice  of 
Filing.  Securities  Exct.a.-.ge  Act  Release  .So.  33352 
(Dec  16.  1993),  58  FR  6rSS4  (Dec.  22.  19^).  On 
February  9.  1994.  the  N.-\SD  submitted  Ame.ndmenI 
No.  2  which  included  a  response  to  the  comment 
letters  received  by  the  Commission  and  the  results 
of  tlie  membership  vote  cz  the  proposed  rule 
change.  The  raeraber-icip  approved  tne  rule  change 
with  1.S7 4  approving,  242  disapprovjig  and  9  not 
voting,  of  ail  valid  baiiols  received. 

S15  U.S.C.  78s(b)(l)(19««), 

1 17  CFR  240.19b-4  (1993). 
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funds  from  the  disclosure  requn^d  by 
Section  26(dK4)  of  the  Rules.  In 
particular,  the  rule  change  exempts 
fimds  with  annual  asset-based  sales 
charges  equal  to  or  less  than  .25  of  1% 
(25  basis  points)  of  average  net  assets 
from  the  requirement  to  disclose  in  its 
prospectus  that  long-term  shareholders 
may  pay  more  than  the  economic 
equivalent  of  the  permitted  maximum 
frontend  sales  charges. 

Notice  of  the  proposed  rule  change 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  and  by  publication  in  the 
Federal  Register. »  Three  comments 
were  received  in  response  to  the 
Commission  release.  This  order 
approves  the  proposed  rule  change. 

I.  Introduction 

On  luly  7, 1992,  the  Commission 
approved  an  NASD  rule  change 
concerning  investment  company  sales 
charges.5  As  currently  drafted,  section 
26(d)(4j  of  these  new  rules  require  aiiv 
investment  company  assessing  asset- 
based  sales  charges  to  disclose  in  its 
prospectus  that  "long-term  shareholders 
may  pay  more  than  the  economic 
equivalent  of  the  maximum  front-end 
sales  charges  permitted  by  this 
section.  "B 

As  the  July  7,  1993  effective  date  for 
the  N,\SD's  new  rule  approached,  the 
N.\SD  received  several  applications  for 
exemption  from  section  26{d)(4)'s 
disclosure  requirement.  The  applicants 
sought  the  exemption  based  on  their 
assessment  that  section  26(d)(4)  requires 
the  disclosure  even  if  the  statement  may 
not  be  true  for  a  particular  mutual  fund. 
According  to  the  NASD,  the  applicants 
pointed  out  that  in  the  case  of  a  money 
market  mutual  fund,  a  high  probability 
exists  that  the  statement  will  be 
inaccurate  because  such  funds  generally 
have  very  low  asset-based  sales  charges, 
and  an  investor  would  have  to  be  a 
shareholder  for  an  extremely  long  time 
before  the  disclosure  would  be  accurate. 

II.  Description  of  the  Rule  Change 

The  NASD  agreed  with  the  arguments 
of  the  applicants  and  concluded  that 
requiring  funds  to  include  disclosure 
statements  in  the  situations  identified 
by  the  applicants  does  not  serve  any 
identifiable  purpose  and  does  not 
advance  any  recognizable  regulatory 
interest.  Accordingly,  the  NASD  filed  a 


proposed  rule  change  to  amend  section 
26(d)(4)  to  exempt  certain  money 
market  mutual  funds  from  the 
disclosure  requirement.^  The  exemption 
is  hmited  to  money  market  mutual 
funds  with  asset-based  sales  charges 
equal  to  or  less  than  .25  of  1%  of 
average  net  assets  per  annum- 
Ill.  Comment  Letters 

As  noted  above,  in  response  to  the 
solicitation  of  comments,  the 
Commission  received  three  comment 
letters.  The  NASD  responded  to  these 
comments  in  an  amendment  to  the  flUng 
dated  February  9,  1994  8  and  a  letter 
dated  Februar>- 14.  1994.9 

All  three  commenters  supported  the 
NASD's  proposed  exemption  but 
suggested  certain  changes.  Two 
commenters  suggested  that  the 
exemption  not  be  limited  to  money 
market  mutual  funds  but  also  e.xtend  to 
any  fund  wiiere  the  disclosure  might  be 
misleading  or  inaccurate,  lo  One  of  these 
commenters  suggested  that  the  NASD 
establish  a  test  to  determine  whether  the 
disclosiure  would  be  required, n  and  the 
other  recommended  allowing  the  funds 
to  assess  the  surrounding  circumstances 
to  determine  whether  disclosure  would 
be  necessary. II  The  third  commenter 
argued  that  the  disclosure  should  be 
expanded  to  include  a  statement  that 
"short  term  shareholders  will  pay  sales 
charges  less  than  the  maximum 
permitted  by  (the  rules). "^^ 

The  NASD  has  determined  not  to 
incorporate  the  suggested  changes  and 
noted  that  it  crafted  the  exemption  for 
money  market  mutual  funds  because 
these  funds  typically  charge  low  asset- 
based  sales  charges  and  have  a  relatively 
low  return  on  investment.  Thus,  that  an 
investor  would  pay  the  economic 
equivalent  of  the  maximum  permitted 
front-end  sales  charge  is  unhkely.  In 
addition,  in  the  NASD's  assessment,  the 
current  tendency  is  for  investors  to  use 
money  market  mutual  funds  for  short- 
terra  purposes,  for  example,  as  checking 
accounts  or  temporary  holding  areas  for 


•  Seruhhes  ExchHnee  Act  Release  No.  33352  (Dec. 
It),  19931,  58  FTl  678»4  (Dec.  22.  1993). 

•>  Sff  SecantiBS  Exchange  Act  Release  No.  30897 
duly  T.  1992),  57  FR  30985  (July  T3,  1992) 
(approving  SR-NASD-90-69);  NASD  Manual.  Rules 
of  Fair  Practice,  Art.  HI.  Sec.  26(d),  (CCH)  1  2176. 

'NASD  Mantjal,  Rules  of  Fair  Practice.  Art.  HI. 
Sec   26(d)(4r,  (CX>I)  1  2176. 


'  Securities  Exchange  Act  Release  No,  33352  (Dec, 
16,  1993),  58  FR  67884  (Dec.  22,  1993). 

■File  No.  SR-NASD-«3-t2.  Amendment  No.  2 
(Feb.  9,  1994). 

»Lerter  from  Suzanne  E.  Rothweil.  Associate 
General  Counsel.  NASD,  to  Seiw-vn  Notelovitz. 
Branch  Chief.  StC  (Feb.  14,  1994). 

'"Letter  from  F,-ances  M  Stadier,  Associate 
Counsel,  Investment  Company  Institute,  to  Jonathan 
G.  Katz.  Secretary,  SEC  (Jan   13.  1994)  ("ICI 
Commen;  Lerer")  and  letter  frnm  Robert  L.  Butler, 
President.  Pioneer  Funds  Distributor,  Inc.  to  Office 
of  the  Secretary,  SEC  (Jen   10,  1994)  ("Pioneer 
Comment  Letier"). 

> '  Pioneer  Comment  Letter, 

'  2  la  Comment  Letter. 

"Letter  6t)m  Vem  M.  Qemenson,  Satuma 
Capital,  to  Marga.-et  H  McFarland.  SEC  (Tan.  10. 
1994). 


investment  funds  and,  therefore,  these 
funds  should  be  exempted  from  the 
section  26(d)(4-)  disclosure  requireraent. 

IV.  Discussion 

The  Commission  believes  that  the 
NASD's  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  therefore, 
has  determined  to  approve  the  rule 
change.  Specifically,  the  Commission 
believes  that  the  rule  change  is 
consistent  vxith  Section  15A(b)(6)  of  the 
Act,  14  This  section  requires,  among 
other  things,  that  the  NASD's  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

The  NASD  adopted  section  26(d)(4) 
with  the  intent  of  providing  adequate 
disclosure  to  readers  of  prospectuses  of 
investment  companies  assessing  asset- 
based  sales  charges.  While  the  current 
rule  only  states  that  shareholders  may 
pay  more  than  the  economic  equivalent 
of  the  maximum  front-end  sales  charges, 
by  creating  an  exemption  from  this 
disclosure  requirement  for  money 
market  mutual  funds,  the  rule  provides 
more  accurate  disclosure  lo  readers  of 
these  prospectuses.  With  respect  to 
money  market  mutual  funds,  the 
disclosure  is  unnecessary,  potentially 
misleading  and  serves  no  regulatory  or 
investor  protection  interest. 

V.  Conclusion 

In  conclusion,  for  the  reasons  stated 
above,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  .\ct. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  SR-NASD-93-42 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  94— weg  Filed  3-2-94;  845  am) 
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[Release  No.  34-^53678;  File  No.  SR-NYSE- 
92-13] 

Seif-Pegulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  2  ot  a 
Proposed  Rule  Change  Regarding  an 
Information  Memo  on  Odd-Lot  Trading 
Practices 

February  24,  1994. 

I.  Introduction 

On  May  19,  1992,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
therunder.2  a  proposed  rule  change 
regarding  the  Exchange's  odd-lot  limit 
order  handling  procedures.  The 
Exchange  addresses  several  potential 
abuses  of  the  procedures  through  the 
issuance  of  an  Information  Memo  to  all 
Members  and  Member  Organizations. 
On  November  20,  1992,  the  NYSE 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change. 3  The  proposed  rule  change  was 
pubUshed  for  comment,  as  amended,  in 
Securities  Exchange  Act  Release  No. 
31615  (December  17. 1992),  57  FR 
61137  (December  23,  1992).  No 
comments  were  received  on  the 
proposal.  On  January  21,  1994.  the 
NYSE  subm.itted  to  the  Conunission 
Amendment  No.  2  to  the  proposed  rule 
change. 4  For  the  reasons  discussed 
below,  this  order  approves  the  proposed 
rule  change,  as  amended,  including 
Amendment  No.  2  on  an  accelerated 
basis. 

II.  Description  of  the  Proposal 

In  February  1991,  the  Exchange 
implemented  changes  to  its  odd-lot  '> 
order  handling  procedures. e  The 
changes  were  intended  to  afford  pricing 
benefits  to  members  and  member 


'ISUS.C.  78s(bl(l)(1988). 

M7  CFR  240  19b-4  (1991). 

'See  letter  from  Brian  M.  McNamara.  Managing 
Director,  Market  Surveillance.  NYSE,  to  Diana 
Lulca-Hopson,  Branch  Chief.  Commission,  dated 
November  16,  1992  Amendment  No.  1  clarified  the 
Exchange's  proposal  by  providing  an  example  of  a 
partem  of  activity  that  could  suggest  day  trading  of 
odd-lot  limit  orders. 

♦  .Amendment  No.  2,  in  addition  to  other 
clarifying  amendments,  defined  the  term  "day 
trading"  as  used  in  the  Information  Memo  to 
describe  prohibited  odd-lot  limit  order  activity. 

'  An  odd-lot  market  order  is  an  order  of  less  than 
a  unit  of  trading  to  buy.  sell,  or  sell  short,  which 
carries  no  further  qualifying  notations.  The  normal 
trading  unit,  or  round  lot,  is  100  shares. 

"  See  fJYSE  Rule  124  for  a  complete  description 
of  the  NYSE's  odd  lot  order  execution  svstem. 


organizations'  customers  and  to  provide 
an  inexpensive  and  efficient  order 
execution  system  compatible  with 
traditional  odd-lot  investing  practices  of 
smaller  investors. 

One  change  estabUshed  the  use  of 
"Best  Pricing  Quote"  for  pricing  odd-lot 
market  orders.  This  assures  that  an  odd- 
lot  market  order  sent  to  the  Exchange  for 
execution  will  be  priced  on  the  basis  of 
the  best  prevaiUng  national  market 
system  quotation  for  that  security. ^  The 
second  change  eliminated  all 
differentials  on  odd-lot  limit  orders 
entered  by  member  organizations 
through  the  Exchange's  system  for  odd- 
lots.8 

According  to  the  NYSE,  however,  the 
efficiencies  sought  to  be  obtained  by 
eliminating  the  differential  charge  on 
odd-lot  limit  orders  would  only  be 
achieved  if  the  odd-lot  system  was  used 
in  a  manner  consistent  with  traditional 
odd-lot  investing  practices  of  smaller 
investors  rather  than  as  a  professional 
trading  vehicle. 

The  Exchange  has  identified  and 
informed  its  members  about  several 
practices  that  it  believes  are  not 
consistent  with  traditional  odd-lot 
investing  practices  and  whose  use 
constitutes  an  abuse  of  the  odd-lot 
system.  These  practices  include 
unbundling  of  roxmd-lots  for  the 
purpose  of  entering  odd-lot  limit  orders; 
failure  to  aggregate  odd-lot  orders  into 
round  lots;  entry  of  both  buy  and  sell 
odd-lot  limit  orders  for  purposes  of 
capturing  the  spread  in  the  stock;  and 
order  entry  practices  intended  to 
circumvent  the  round-lot  auction 
market.9 

The  Exchange's  proposal  identifies 
additional  types  of  odd-lot  limit  order 
trading  which  the  Exchange  believes  are 
not  consistent  with  traditional  odd-lot 
investment  activity  and  should  not  be 
permitted  to  use  the  odd-lot  limit  order 
service.  Specifically,  the  proposal 
would  preclude  the  use  of  the  odd-lot 
limit  order  service,'"  for  (1)  index 
arbitrage.  (2)  other  types  of  program 


trading. 1'  or  (3)  any  pattern  of  activity 
that  would  suggest  day  trading. 
Examples  of  this  latter  practice  could 
include  among  other  things,  entering 
multiple  off-lot  Umit  orders  to  buy  and 
sell  the  same  security  on  the  same  day 
or  odd-lot  limit  orders  to  buy  and  sell 
a  group  of  stocks  on  the  same  day  where 
it  appears  or  is  established  that  the 
intent  is  to  capture  the  spread  in  these 
stocks  by  buying  on  the  bid  and  selling 
on  the  offer.  12  Upon  approval  of  this 
proposed  rule  change,  the  Exchange 
intends  to  advise  its  members  and 
member  organizations,  through  an 
Information  Memo,  that  these  types  of 
trading  practices  may  not  be  effectuated 
by  means  of  the  odd-lot  limit  order 
service. 

In  its  filing  the  NYSE  stated  that  the 
limitations  on  use  of  the  odd-lot  limit 
order  system  are  intended  to  address 
specific  types  of  trading  activity,  and  are 
not  intended  to  limit  access  to,  or  use 
of,  the  system  by  individual  market 
participants  or  any  class  of  market 
participants  for  any  authorized  use  of 
the  system. 

Under  the  proposal  member 
organizations  will  be  expected  to 
establish  appropriate  systems  to  monitor 
odd-lot  activity  to  ensure  that  the 
practices  noted  in  the  Information 
Memo  are  not  engaged  in.  The 
Information  Memo  makes  clear  that  the 
Exchange  intends  to  initiate  appropriate 
regulatory  action  if  it  finds  that  member 
organizations  have  permitted  such 
trading  practices,  either  for  proprietary 
accounts  or  for  the  accounts  of 
customers. 

III.  Discussion 

The  NYSE's  odd-lot  order  execution 
system  is  intended  to  provide  efficient 
execution  of  odd-lot  orders  at  the  best 
prices  available.  13  The  Commission 
agrees  with  the  NYSE  that  the  odd-lot 
limit  order  trading  practices  identified 
in  the  proposed  Information  Memo  are 
not  consistent  with  traditional  odd-lot 
limit  order  investing  practices.  Such 
practices  could  undermine  the  integrity 


'  See  Securities  Exchange  Act  Release  No.  28837 
(January  29,  1991),  56  FR  4660  (February  5.  1991). 

•See  Securities  Exchange  Act  Release  No.  28837 
(January  29,  1991),  56  FR  4660  (February  5,  1991). 

«  See  NYSE  Information  memo  No.  91-29,  July 

25,  1991.  See  also  Securities  Exchange  Act  Release 
No.  31048  (August  18,  1992).  57  FR  38706  (August 

26,  1992).  Odd- lot  limit  orders  are  executed  upon 
the  occurrence  of  the  first  round-lot  transaction  in 
the  security,  which  is  at  or  better  than  the  specified 
limit,  following  receipt  of  the  order  by  the  odd-lot 
system.  See  NYSE  Rule  124. 

■°Such  trading  would  not  be  precluded  from 
using  the  odd-lot  system  if  odd-lot  market  orders 
were  utilized.  Also,  such  prohibitions  do  not  extend 
to  PRLs  (part  of  round  lots)  because  they  are 
executed  outside  of  the  odd-lot  system. 


n  The  Exchange  does  permit  odd-lot  limit  orders 
to  be  entered  in  conjunction  with  a  program  trade 
where  such  orders  consist  in  the  aggregate  of  a 
relatively  small  part  of  ihe  overall  program.  The 
term  program  trading  is  defined  in  NYSE  Rule  BOA 
as  either  index  arbitrage  or  any  trading  strategy 
involving  the  related  purchase  or  sale  of  a  group  or 
basket  of  15  or  more  publicly  traded  securities  that 
have  a  total  fair  market  value  of  SI. 000.000  or  more. 

12  The  Exchange  does  recognize,  however,  that 
some  types  of  buying  and  selling  on  the  same  day 
may  be  appropriate  and  cites  as  an  example  buying 
stock  using  an  odd-lot  limit  order  and  subsequently 
entering  a  stop  loss  sell  order  against  that  position. 

"See,  Securities  Exchange  Act  Release  No.  28837 
(January  29,  1991),  56  FR  5660  (February  5,  1991). 
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of  the  sy^em  and  contravene  the  odd- 
lot  orda- system's  purposes. 

In  this  context,  the  Commission  notes 
that  the  NYSE's  odd-lot  order  trading 
system  is  predicated  on  the  speciahsts' 
wilhngness  to  provide  execution  and 
price  guarantees  to  odd-lot  orders,  the 
majority  of  which  are  entered  for 
smaller  retail  accounts.  These 
transactions  are  too  small  to  be  handled 
efficiently  through  the  regular  Exchange 
auction  process.  These  orders  generally 
are  used  by  retail  investors  to  buy  or  sell 
a  small  amount  of  stock  and  are  not 
used  in  short  term  trading  strategies.  As 
a  result,  Exchange  specialists  are  able  to 
provide  execution  guarantees  to  odd-lot 
limit  orders  without  charging  an 
additional  handling  fee.  The  use  of  the 
system  as  a  day  trading  vehicle  or  as 
part  of  program  trades  to  capture  the  bid 
ask  spread  through  odd-lot  limit  orders 
could  reduce  speciahsts'  willingness  to 
provide  COst-efiBcient  executions  of  odd- 
lot  hmit  orders.  Accordingly,  it  is 
reasonable  for  the  NYSE  to  preclude  use 
of  its  odd-lot  limit  order  system  for 
index  arbitrage,  program  trading,  and 
day  trading.  Ensuring  the  odd-lot  hmit 
order  system  is  only  utihzed  for  the 
types  of  orders  it  was  intended  to 
accommodate  will  help  to  ensure  the 
continued  economic  liability  of  the 
system  which  should  ultimately  benefit 
all  investors  consistent  with  section 
6(h)(5)  of  the  Act. 

The  NYSE  has  been  careful  in 
formulating  the  Information  Memo  to 
prohibit  only  those  transactions  that 
would  abuse  the  odd-lot  hmit  order 
execution  guarantees.  For  example,  the 
Information  Memo  does  not  preclude 
market  participants  from  entering  odd- 
lot  market  orders  for  index  arbitrage, 
program  trading,  or  day  trading.  Because 
the  Commission  beheves  the  proposal 
clearly  identifies  and  prohibits  certain 
strategies  that  can  result  in  abuse  of  the 
NYSE's  odd-lot  limit  order  system,  yet 
still  allows  market  participants  to  have 
such  orders  executed  by  entering  odd- 
lot  market  orders  rather  than  hmit 
orders,  the  Comjnission  believes  that  the 
proposal  will  not  unfairly  hmit  access  to 
the  NYSE's  market. 

The  Commission  finds  good  cause  for 
accelerated  approval  of  Amendment  No. 
2  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  publication  of 
notice  of  filing  thereof.  Amendment  No. 
2  modifies  the  proposal  to  make  certain 
technical  and  clarifying  adjustments  to 
the  proposed  rule  change  but  leaves  the 
overall  structure  and  purpose  of  the 
proposal  unchanged.  We  also  note  that 
no  comments  were  received  on  the 
proposal  as  noticed. 


IV.  Conclusion 

The  Conmiission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  llA  '*  and 
6(b). '5  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  section  llA(a)(l)(C7(i)  mandate  that 
it  is  in  the  pubhc  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure 
economically  efficient  execution  of 
securities  transactions.  The  Commission 
further  believes  the  proposal  is 
consistent  with  the  section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  pubhc,  in  that  the  proposal  will 
ensure  the  continued  pricing  and 
execution  efficiencies  provided  by  the 
NYSE's  odd-lot  order  system  by 
identifjring  and  prohibiting  certain  odd- 
lot  limit  (wder  trading  strategies  that  are 
not  consistent  with  traditional  odd-lot 
transactions. 

V.  Solicitations  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  n-ithheld  from  the 
public  Ln  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NTSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
13  and  should  be  submitted  by  March 
24.  1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  lo  that  the 


proposed  rule  change,  including 
Amendment  No  2  on  an  accelerated 
basis,  (SR-NYSE-92-13)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  Mcf  arlaad, 
Dep  u  ty  Secretary. 
IFR  Doc.  94-4870  Filed  3-2-94;  8;45  an) 
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Self-Regutatofy  Organizations;  The 
Optfons  Clearing  Corporation  and  The 
Intermarlcet  Clearing  Corporation; 
Notice  of  Filing  of  Proposed  Rule 
Changes  Relating  to  the  Cross-Netting 
of  Foreign  Currency  Options  and 
Futures 

February  23,  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  18, 19:94,  The  Options  Clearing 
Corporation  ("CXZC")  and  The 
Intermarket  Clearing  Corporation 
("ICC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  changes  (File  Nos. 
SR-OCC-94-01  and  SR-lCC-94-01)  as 
described  in  Items  I.  U,  and  HI  below, 
which  Items  have  been  prepared 
primarily  by  OCC  and  ICC,  self- 
regulatorv'  organizations  ("SROs").  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  nile 
changes  from  interested  fjersons. 

I.  Self-Regulatorj-  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  will 
eliminate  the  ability  of  a  clearing 
member  of  both  OCC  and  ICC  ("joint 
clearing  member")  that  has  elected  to 
cross-net  its  obligations  arising  fi-om 
foreign  currency  options  and  hitures  to 
select  ICC  as  its  designated  clearing 
organization  ( "DCO")  in  settling  such 
obligations.  Under  the  proposed  rule 
changes,  only  OCC  will  be  able  to  act  as 
the  IX:0  in  settling  such  obhgations. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  fihng  with  the  Commission, 
OCC  and  ICC  have  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 


i«  15  U.S.C,  78k-l  (1988) 
15  15  U.S.C.  78f(b)(1988). 
ie  15U.SC78s(b)(2)(19»8). 


1'   17CFR200.3O-3(b)(12)(I991). 
1 15  U.S.C.  78sfb)(l)(1988). 
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of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
OCC  and  ICC  have  prepared  summaries, 
set  forth  in  sections  A.  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  Cross-Netting  Under  Current  Rules 

Under  OCC  and  ICC  rules,  a  joint 
clearing  member  may  elect  to  cross-net 
its  OCC  exercise  and  assignment 
settlement  obligations  in  OCC-cleared 
foreign  currency  options  ("OCC 
obligations"]  with  its  settlement 
obligations  in  ICC-cleared  foreign 
currency  futures  ("ICC  obligations")  on 
the  same  foreign  currency.  Cross-netting 
occurs  when  OCC  obligations  settle  on 
a  date  that  also  is  a  delivery  date  for  ICC 
obligations.  Because  such  dates  coincide 
only  one  day  each  month,  cross-netting 
is  performed  only  one  day  each  month. 

Currently,  a  joint  clearing  member 
that  has  elected  to  settle  by  cross-netting 
may  select  either  OCC  or  ICC  as  its  DCO 
and  will  settle  its  cross-netted 
obligations  with  its  DCO  in  accordance 
with  the  rules  of  the  DCO.  (OCC  and  ICC 
have  virtually  identical  rules  regarding 
the  settlement  of  foreign  currency 
obligations.)  The  DCO,  in  turn,  performs 
its  ordinary  clearance  and  settlement 
activities  and  acts  as  agent  for  the 
opposite  clearing  organization  in 
settling  the  cross-netted  obligations. 2 

The  agreement  of  one  clearing 
organization  to  act  as  agent  for  the  other 
is  contained  in  the  Mutual  Agency 
Agreement  for  Foreign  Currency 
Settlement  ("Mutual  Agency 
Agreement")  between  OCC  and  ICC.  The 
Mutual  Agency  Agreement  sets  forth  the 
rights  and  obligations  of  OCC  and  ICC 
in  effecting  cross-netted  settlements  and 
the  effect  of  the  default  of  a  joint 
clearing  member  on  such  rights  and 
obligations. 

2.  The  Proposed  Rule  Changes 

ICC  no  longer  desires  to  be  a  cross- 
netting  DCO,  and  therefore,  OCC  and 
ICC  have  proposed  to  eliminate  the 
ability  of  a  joint  clearing  member  to 
select  ICC  as  a  DCO.  These  proposed 
rule  changes  will  have  no  effect:  (1)  On 
the  basic  procedures  under  which  cross- 
netted  obligations  are  settled  or  (2)  upon 
any  joint  clearing  member  because  no 
joint  clearing  member  has  ever  selected 
ICC  as  its  cross-netting  DCO. 


'For  a  mora  detailed  description  of  cross-nefting. 
refer  to  Securities  Exchange  Art  Release  No.  24781 
(August  6.  19871.  53  FR  30268  [File  No.  SR-OCC- 
86-141. 


To  accomplish  the  proposed  rule 
changes,  OCC  and  ICC  will  amend  OCC 
Rule  1605(c)  and  ICC  Rule  1205(c).  The 
two  rules  deal  with  the  cross-netting  of 
foreign  currency  obligations  and  will  be 
modified  to  state  that  henceforth  only 
OCC  will  be  the  DCO  and  effect  the 
settlement  of  such  obUgations.  OCC  and 
ICC  also  will  delete  from  OCC  By-Laws 
Article  XV,  Section  1  and  from  ICC  Rule 
1202  the  term  and  definition  of 
"designated  clearing  organization." 

OCC  and  ICC  will  replace  the  existing 
Mutual  Agency  Agreement  between 
OCC  and  ICC  with  a  proposed 
Agreement  for  Cross-Netting  Foreign 
Currency  Settlements  ("Cross-Netting 
Agreement").  The  proposed  Cross- 
Netting  Agreement,  which  is  based  on 
the  Mutual  Agency  Agreement,  has  been 
drafted  by  OCC  and  ICC  to  implement 
the  above-described  rule  changes. 
Specifically,  the  Cross-Netting 
Agreement  provides:  (1)  That  OCC  and 
ICC  will  furnish  a  form  notice  by  which 
a  joint  clearing  member  may  elect  to 
cross-net  its  OCC  and  ICC  obligations 
and  which  will  provide  that  only  OCC 
will  effect  the  cross-netted  settlements; 
(2)  that  OCC  agrees  to  act  as  agent  for 
ICC  in  effecting  cross-netted  settlements 
with  a  joint  clearing  member;  (3)  that 
neither  OCC  nor  ICC  will  change  its 
rules  relating  to  the  margining  and 
settling  of  foreign  currency  obligations 
without  the  consent  of  the  other;  and  (4) 
the  settlement,  default,  indemnity,  and 
termination  procedures. 

Under  the  Cross-Netting  Agreement, 
the  settlement  and  default  procedures 
will  remain  unchanged  except  that  only 
OCC  will  be  authorized  to  effect  the 
cross-netting  settlements.  Likewise,  the 
terms  of  indemnity  between  OCC  and 
ICC  will  remain  unchanged  except  for 
the  fact  that  OCC  will  no  longer 
indemnify  ICC  for  actions  taken  by  ICC 
as  agent  for  OCC  in  effecting  cross- 
netting  settlements.  Finally,  the  terms 
for  terminating  the  Cross-Netting 
Agreement  will  remain  unchanged 
except  that  the  notice  requirement 
between  the  two  parties  will  be 
shortened  from  ninety  days  to  thirty 
days. 

OCC  and  ICC  state  the  proposed  rule 
changes  are  consistent  with  the  Act  and 
in  particular  with  section  17A  of  the 
Act  3  in  that  the  rule  changes  neither 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  OCC  or  ICC  or  for  which  they 
are  responsible  nor  significantly  affect 
the  rights  or  obligations  of  OCC,  ICC,  or 
those  joint  clearing  members  that  have 
elected  cross-netting. 


B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

OCC  and  ICC  believe  that  the 
proposed  rule  changes  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

OCC  and  ICC  have  not  solicited  or 
received  any  comments  on  the  proposed 
rule  changes. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period; 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  pubhshes  its  reasons  for  so  finding 
or  (ii)  as  to  such  period  that  the  SROs 
consent,  the  Commission  will: 

(A)  By  order  approve  such  proposed  rule 
changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  OCC  and  ICC.  All  submissions 
should  refer  to  File  Nos.  SR-C)CC-94-01 
and  SR-ICC-94-01  and  should  be 
submitted  by  March  24, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


'  15  U.S.C  78q-l  (19S8). 


*  17  CFR  200.30-3(a)(12)  (1993). 
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Margaret  H.  McFarland, 

Deputy  Secretary- 

(FR  Doc.  94-*871  Filed  3-2-94;  8:45  am) 

BILUNO  CODE  8010-01-M 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration;  (Hillhaven  Corporation, 
Inc.,  Common  Stock,  $0.15  Par  Value; 
Preferred  Stock  Purchase  Rights; 
7*4%  Convertible  Subordinated 
Debentures)  File  No.  1-10426 

Kebmar>  25.  1994. 

Hillhaven  Corporation  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  American 
Stock  Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex.  its 
common  stoclt.  preferred  stock  purchase 
rights  and  convertible  subordinated 
debentures  are  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Company's  common  stock  and  preferred 
share  purchase  rights  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  November  2.  1993  and 
concurrently  therewidi  such  securities 
were  suspended  from  trading  on  the 
Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  and  preferred  share 
purchase  rights  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual 
listing  of  its  securities  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
preferred  share  purchase  rights  and 
believes  that  dual  Usting  would 
fragment  the  market  for  its  securities. 

Any  interested  person  may.  on  or 
before  March  18.  1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
N'W..  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 


the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  94-4798  Filed  3-2-94;  8:45  am) 
BILUNG  CO0£  B010-01-M 

Valspar  Corp.;  Application  To 
Withdraw  From  Listing  and 
Registration 

Februar>'  25,  1994. 

In  the  matter  of  Issuer  Delisting;  Notice  of 
Application  to  Withdraw  from  Listing  and 
Registration;  (Valspar  Corporation,  Common 
Stock,  $.50  Par  Value)  File  No.  1-3011. 

Valspar  Corporation  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex.  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  December  8.  1993  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  mdirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  the  common 
stock. 

Any  interested  person  may.  on  or 
before  March  18.  1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
N\V.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 


the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
(FR  Doc.  94-4797  Filed  3-2-94;  8:45  am) 

BILUNG  COD€  WIO-OI-M 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
(Public  Notice  1957] 

Extension  of  the  Restriction  on  the  Use 
of  United  States  Passport  for  Travel 
To,  In,  or  Through  Letjanon 

On  January  26.  1987.  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603). 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports, 
with  the  exception  of  passports  of 
immediate  family  members  of  hostages 
in  Lebanon,  were  declared  invalid  for 
travel  to.  in.  or  through  Lebanon  unless 
specifically  validated  for  such  travel. 
This  action  was  taken  because  the 
situation  in  Lebanon  was  so  chaotic  that 
American  citizens  there  could  not  be 
considered  safe  from  terrorist  acts. 

Although  there  continues  to  be 
improvement  in  the  security  situation, 
review  of  the  situation  there  has  led  me 
to  conclude  that  Lebanon  continues  to 
be  an  area"*   *   *  where  there  is 
imminent  danger  to  the  public  health  or 
the  physical  safety  of  United  States 
travelers"  within  the  meaning  of  22 
U.S.C.  211a  and  22  CFR  51.73(a)(3). 

Accordingly,  ail  United  States 
passports  shall  remain  invalid  for  travel 
to.  in,  or  through  Lebanon  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
six  months  unless  extended  or  sooner 
revoked  by  Public  Notice. 

Dated:  Februan,'  24.  1994. 
Warren  Christopher, 
Secretary  of  State. 

[FR  Doc  94-4830  Filed  3-2-94;  8:45  air.) 
BILUNO  COOe  4710-10-M 


DEPARTMEhfT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Katmalland,  Inc.  d/b/a 
Katmal  Air  for  Certificate  Authority 

agency:  Department  of  Transportation. 
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ACnOf*:  Notice  of  Order  to  Show  Cause 
(Order  94-2-45)  Docket  49328. 

summary:  The  Department  of 
Transportation  is  diretrting  all  uiterested 
persons  to  show  cause  why  it  jJiouki 
not  issue  an  order  finding  Katmailand, 
Inc.  d/hJa  Katmai  Air  fit,  willing,  and 
abl«,  and  awarding;  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transpo.-tation  of  persons, 
property,  and  mail. 

DATES:  Persons  wishing  to  fife 
objections  should  do  so  no  later  than 
March  14,  1994. 

AOORESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49328  and  addressed  to  the 
D<jciimentary  Services  Division  (G-55, 
Room  4107i,  U.S.  Deparfment  of 
Transportation,  400  Seventh  Street, 
S\V..  Washington.  DC  20590  and  should 
be  served  upon  the  parties  hsted  in 
Attachment  A  to  the  order. 

Fan  FURTHER  MFOfMATION  CONTACT:  Ms. 
Carol  A.  Woods.  Air  Carrier  Fitness 
Division  tP-56.  room  6401),  U.S. 
Department  of  Trajisportation,  400 
Sevf-n-h  Street.  SVV..  Wa>>hington,  DC 
20590.  (202)  366-2340. 

Dafi'fi:  Fohnjary  25.  19*V4. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
\FR  Doc  a4— ;a95  Filed  3-2-94;  8:45  ami 
BtLLiNG  COOC  491»-a2-P 


F<Kleral  AviaUon  Admkilstratlon 

A^rproval  of  No»se  Compatibility 
Program;  Capital  City  Afrport,  LansJng, 
M! 

AGENCY:  Federal  Aviation 
Aitninistralion.  DOT 

ACTION:  Notice. 

summary:  The  Federal  Aviation 
AdministraUoD  (FAA)  announces  it.s 
findLngs  on  the  noise  compatibility 
program  submitted  by  the  C3pital 
Region  Airport  Authority,  Lan.sing, 
Michigan,  imder  the  provisions  of  Title 
I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  JPub.  L.  96-193) 
and  14  CFR  part  150.  These  Endings  are 
made  in  recogiiition  of  the  de.st.Tiption 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
S5-52  (1980).  On  June  29.  1993,  the 
FAA  dotermin-^d  that  the  noise  exposure 
maps  submitted  by  the  Capital  Rej^on 
Airport  Authority  undiji  part  150  were 
in  compliance  with  appUcable 
HK^uirements.  On  January  21.  1994,  the 
Assistant  Administrator  for  Airports 


approved  the  Capital  City  Airport  noise 
compatibility  program. 

All  of  the  recommendatiOTis  of  the 
program  were  approved.  A  total  of  nine 
(9)  measures  were  included  in  the 
Capital  Region  Airport  Authority 
recommended  program.  Of  the  nine  (9) 
measures,  two  (2)  ar«  listed  as  "Jvioise 
Abatement  Plan  Measures,"  two  (2)  are 
listed  as  "Program  Management 
Measures,"  and  five  (5)  are  listed  as 
"Land  Use  Management  Flan."  The 
FAA  has  appro\"ed  all  of  the  nine  (9) 
measures. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Capital  City 
Airport  noise  compatibility  program  is 
January  21,  1994 

FOfl  FURTHER  INFORMATION  CONTACT: 
Ernest  Gubry,  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airpor' .  East,  8820 
Beck  Road.  Belleville,  Michigan  48111. 
3 13-48  7- 728a  Dociunents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPt^MENTARY  INFORMATIOM:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibibty  program  for  Capital  City 
Airport,  effective  January  21,  1994. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  m^ps.  The  Act  requires 
such  programs  to  bo  developed  in 
constiltation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personriel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  par! 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FA.^■s  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  limited  to 
the  follov\ing  drterminaUons: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  v^ith  the 
provisions  and  procedures  of  FAR  part 
150; 


b.  Program  measures  are  reasonably 
c~onsistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Prcgram  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  of  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  witiun  the  period  covered 
by  the  program  vsithout  derogating 
safety,  adversely  affecting  ihe  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  .^dministrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
the  FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150.  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FA.\  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  speofic  noise 
compatibihty  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  In  the  implementation  of  the 
prcgram  nor  a  determination  that  all 
measiires  covered  by  ths  program  are 
eligible  for  grant  in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  F,AA  Detroit  Airports 
District  OfBr;e  in  Belleville,  Michigan. 

The  Capital  Region  .Airport  Authority 
submitted  to  the  FAA  in  1993  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planiur.g  study 
conducted  from  1990  and  1392.  The 
Capital  City  Airport  noise  exposure 
maps  wery  determined  by  the  FAA  to  be 
in  compliance  with  applicable 
requirements  on  June  29,  1993.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  oa  Jul}-  26, 1993. 

The  Capital  City  Ai.rport  study 
contains  a  proposed  ncise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jtirisdictions 
from  the  date  of  study  completion  to  the 
year  1998.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
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described  In  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  July  27, 1993,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  then  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  vdthin  the  180-day  period 
would  have  been  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
nine  (9)  proposed  actions  for  noise 
mitigation.  The  FAA  completed  its 
review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  January'  21,  1994. 

Outright  approval  was  granted  for  all 
nine  (9)  of  the  specific  program 
elements.  The  nine  (9)  measures 
include;  Informal  Preferential  Runway 
Use  Program.  Voluntary  Compliance  of 
Phase-Out  of  Stage  2  Aircraft,  Airport 
Zoning,  Envirormiental  Review, 
Revision  of  Building  Code,  Real  Estate 
Disclosure,  Local  Government 
Comprehensive  Plans,  Noise  Abatement 
Officer,  and  Provisions  for  Revisions. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  January  21,  1994.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  documents 
which  comprised  the  submittal  to  the 
FAA,  are  available  for  review  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue  S\V.,  room  617. 
Washington,  DC  20591, 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office, 
Willow  Rim  Airport,  East,  8820  Beck 
Road,  Belleville,  Michigan  48111, 

Capital  Region  Airport  Authority, 
Capital  Qty  Airport,  Lansing, 
Michigan  48906. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOB  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  February  7. 
1994. 

Dean  C  Nitz, 

Manager,  Detroit  Airports  District  Office, 
Great  Lakes  Region. 
|FR  Doc.  94-4874  Filed  3-2-94;  8:45  am] 
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Intent  to  Rule  on  Application  To 
Impose  and  Use  the  Revenue  Prom  a 
Passenger  Facility  Charge  (PFC)  at 
Boise  Air  Terminal,  Boise,  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubhc  comment  on  the 
apphcation  to  impose  and  use  the 
revenue  from  a  PFC  at  Boise  Air 
Terminal  under  the  provisions  of  the 
Aviation  Safety  and  Capacitv  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  4,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  following 
address;  J.  Wade  Bryant,  Manager. 
Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  suite  250. 
Renton,  WA  98055-4056 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  W 
Anderson,  A.A.E,  at  the  follov«ng 
address;  3201  Airport  Way,  Boise,  ID 
83705. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  wTitten  comments 
previously  provided  to  Boise  .^ir 
Terminal  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  M.  Sinunons,  (206)  227- 
2656;  Seattle  Airports  District  Office, 
SEA-ADO;  Federal  Aviation 
Administration;  1601  Lind  Avenue  SW., 
suite  250,  Renton,  WA  98055^056.  The 
apphcation  may  be  reviewed  in  person 
at  this  same  location. 
S0PP1.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Boise 
Air  Terminal  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  February  18,  1994,  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Qty  of  Boise  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
apphcation,  in  whole  or  in  part,  no  later 
than  May  18,  1994. 


The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1,  1994, 

Proposed  charge  expiration  date: 
September  30.  1998 

Total  estimated  PFC  revenue: 
$6,907,774.00. 

Brief  description  of  proposed 
project(s):  Plaiming  studies,  taxiway 
safety  improvements,  Aircraft  Rescue 
and  Fire  Fighting  improvements, 
terminal  safety  improvements,  air 
carrier  capacity  improvements,  land 
acquisition  and  perimeter  road,  snow 
removal  equipment  safety 
improvements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  Air 
Taxi.'Commercial  operators  who 
conduct  operations  in  air  commerce 
carrying  persons  for  compensation  or 
hire,  except  air  taxi/commercial 
operators  public  or  private  charters  in 
aircraft  with  a  seating  capacity  of  10  or 
more.  The  application  was  prepared 
identif)'ing  Part  139;  however,  this  was 
a  typographical  error  A  letter  notif>'ing 
the  carriers  has  been  distributed  and 
they  may  respond  during  the  Federal 
Register  comment  period  indicating 
their  agreement/ disagreement. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
.Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  suite  540  Renton,  WA  98055-4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Boise  Air 
Terminal. 

Issued  ir.  Renton,  Washington  on  February 
18.  1994. 
David  A.  Field, 

.Manager.  Planning.  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 
IFR  Doc.  94-4876  Filed  3-2-94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
McDonough  County,  IL 

AGENCY:  Federal  Highway 
Administration  (FH\VA),'D0T. 
ACDON:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
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Environmenta!  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  project 
in  McDonougb  County,  lllmois.  The 
proposed  protect  will  evaluate  bypass 
alternates  in  the  area  of  Macomb, 
Illinois.  Bypass  ahemates  will  consider 
possible  connections  of  existing  VS. 
Route  67,  U.S.  Route  136,  and  proposed 
Illinois  Route  336.  The  study  area  will 
encompass  an  area  three  miles  south, 
five  miles  north,  eight  miles  west,  and 
five  miles  east  of  Macomb. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  C.  Partluw,  Design  Operations 
Engineer.  Federal  Highway 
Administi  jtion,  Uknois  Division,  3250 
E-xecutive  Park  Drive,  Sprin^eld. 
Illicois  62703,  Telephone:  (217)  492- 
4622  Mr.  Dale  E.  Risinger,  District 
Engineer.  lUinois  Department  of 
Transportation  IIDOTI,  401  Main  Street, 
Peoria,  Illinois  61602,  Telephone:  (309) 
671-3333. 

SUPPtEMENTARV  INFORMATION:  The 
FH"vVA,  in  cooperation  with  Itie  Illinois 
Department  of  Transportation,  will 
prepare  an  Envdronmectal  Impact 
Statement  on  a  proposal  to  improve 
traffic  circulation  around  Macomb  in 
NfcDonough  County,  llluiois.  The 
proposed  action  invokes  the 
construction  of  a  four-lane,  access- 
controlled,  divided  highway.  The  length 
will  be  dependent  on  the  results  of  the 
study  and  a  chosen  bypass  location.  The 
area  being  studied  will  encompass 
Macomb,  Illinois  for  three  nr.iles  to  the 
south,  five  miles  to  the  north,  eight 
miles  to  the  west,  and  five  miles  to  the 
east. 

The  proposed  action  will  support 
economic  development  m  west -central 
Iliinois  by  providing  improved  traffic 
circulation,  safer  and  more  efficient 
access  to  the  urban  area,  a  divided 
highway  design  for  high  operating 
speeds  and  system  continuity  from 
Quincy  to  Macomb.  Primary 
environmental  resources  that  may  be 
impacted  are  local  property  tax  income, 
agricultural  land,  and  wetlands. 

Alte.Tiatives  under  consideration 
include  no  action  and  a  new  four-lane, 
fully  access-controlled  facility  on  new 
alignment.  Interchanges  will  be 
provided  at  major  high-volume 
roadways.  Se^-eral  alignment 
alternatives  will  be  evaluated  for  the 
proposed  project  to  best  serve  traf^c 
circulation  to  and  around  Macomb. 

The  scoping  process  undertaken  as 
part  of  this  proposed  project  will 
include  distribution  of  a  scoping 
information  packet,  coord.-nation  with 
appropriate  Federal,  State,  and  local 
agencies,  and  review  sessions  as 
needed  A  formal  scoping  meeting  is  not 
planned.  Further  details  of  the  proposed 


project  and  a  scoping  information 
packet  may  be  obtained  from  one  of  the 
contact  persons  hsted  above. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  a  comprehensive  public 
involvement  program  will  be 
undertaken.  A  public  meeting 
concerning  the  proposed  action  will  be 
held  in  the  study  area  prior  to  the  public 
hearing.  Pubbc  notice  will  be  given  of 
the  time  arni  place  of  the  meeting  and 
hearing.  The  Drafl  EIS  will  be  available 
for  pubbc  agency  review  an<l  comment 
and  suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  profKjsed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  IDOT  contact  persons. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulation* 
tmpleinenting  Executive  Order  12372 
regarding  loteigovemmfental  coasultation  on 
Federal  progrvns  and  activities  apply  to  this 
program) 

Issued  on:  February  18. 1994. 
lames  C  Partlow, 

Design  Operations  Engineer.  Federal  Highway 
Administration,  lUinoa  Division.  Springfield, 
Illinois. 
IFR  Doe  94-^792  Filed  3-2-94;  a:45  am) 
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Environmental  Impact  Statement 
Prince  of  Wales  Island,  Alaska 

February  22. 1994. 
AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Cancellation  of  Notice  of  Intent 
to  prepare  an  environmental  impact 
statement  Reference  FHWA  Notice 
6640.19,  April  27. 1993. 

summary:  The  FHWA  is  issuing  Lhis 
notice  to  inform  the  public  that  an 
environmental  impact  statement  (EIS) 
will  not  be  prepared  for  a  proposed  road 
improvement  project  on  f*rince  of  Wales 
Island  in  Alaska.  The  scope  of  the 
proposed  improvements  to  the  North 
Prince  of  Wales  Highway  has  been 
significantly  reduced.  An  EIS  will  not 
be  prepared  because  of  the  reduced 
potential  for  significant  environmental 
impacts  to  result  from  this  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Langhtz,  Project  Manager, 
Federal  Highway  Administration/ 
Western  Federal  Lands  Highway 
Division,  610  East  Fifth  Street, 
Vancouver,  Washington  98661,  Phone: 
206/696-7528. 

SUPPt-EMEKTARY  INFORMATWN:  The  new 
project  scope  involves  reconstruction  of 
the  section  of  North  Prince  of  Wales 


Road  between  Coffrnan  Cove  junction 
(M.P.  68.78)  and  the  Naukati  junction 
(M.P.  76.75).  This  project  will  correct 
substandard  road  features  such  as 
narrow  width,  poor  alignment,  poor 
road  surface,  and  unsafe  roadside 
conditions  in  the  project  area.  The 
Federal  Highway  Administration 
(FHWA)  is  considering  two  alternatives 
in  addition  to  a  "no  action"  alternative. 
One  alternative  would  widen  and 
realign  this  section  to  an  60  km/h  (40 
MPH)  standard.  The  other  ahemative 
would  widen  and  realign  the  section  to 
a  80  km/b  (50  MPH)  standards.  Doth 
alternatives  include  resurfacing  the 
roadbeds  with  gravel.  This  revised 
proposal  is  based  on  written  comments 
and  the  resuhs  of  public  meetings  held 
in  1993  regarding  improvement  of  roads 
on  Prince  of  Wales  Island.  Members  of 
the  public  and  agency  representatives 
discussed  potential  ahematives  and 
identified  relevant  issues  at  these 
meetings.  Input  received  indicates  there 
is  not  strong  support  at  this  time  for 
new  road  construction  on  the  east  side 
of  the  island  to  meet  the  stated  need.  A 
Scoping  Report  Is  available  from  FHWA 
which  documents  the  meetings  held  by 
FHWA  and  input  received. 

Issued  on:  February  23,  1994. 
Richortl  Wasill, 

Ptanmng  and  Coordination  Engineer,  Federal 

Highway  Administration. 

[FR  Doc  94-4885  Filed  3-2-94;  »:45  amj 
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National  Highway  Traffic  Safety 

Administration 

Automotive  Fuel  Economy  Program; 
Report  to  Congress 

The  appended  document,  Automotive 
Fuel  Economy  Program,  Eighteenth 
Annual  Report  to  the  Congress,  wss 
prepared  pursuant  to  section  502(a);2) 
of  the  Motor  Vehicia  Information  and 
Cost  Savings  Act  (PuhL.  92-513).  as 
amended  by  the  Energy  Porcy  and 
Conservation  Act  (Pub.L.  94-163)  which 
requires  in  pertinent  part  that  each  year 
begiiming  1977,  the  Secretary  shall 
transmit  to  each  House  of  Congress,  and 
publish  in  the  Federal  Register,  a 
review  of  average  fuel  eccjnomy 
standards  under  this  part. 
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Issued:  February  23. 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

U.S.  Department  of  Transportation 

Automotive  Fuel  Economy  Program 

National  Highway  Traffic  Safety 
Administration 

Eighteenth  Annua!  Report  To  The 
Congress 

AUTOMOTr.T:  FUEL  ECONOM\' 

PROGR.\M 

KIGifTEE.VIlI  ANNUAL  REPORT  TO 
THE  CONGRESS 

Table  of  Contents 

SECTION  I:  INTRODUCTION 
SECTION  II:  FTJEL  ECONOMY 

IMPROVEMENT  BY  M.\NUFACTURERS 
SECTION  Ul:  1993  ACTrVTriES 

A.  Passenger  Car  CAFE  Standards 

B.  Light  Truck  CAFE  Standards 

C.  Low  Volume  Petitions 

D.  Enforcement 

SECTION  rV:  USE  OF  ADVANCED 
TECHNOLOGY 

A.  New  Models 

I.  Passenger  Cars 

a.  Domestic 

b.  Imports 

II.  Light  Trucks 

a.  Domestic 

b.  ImpKjrts 

B.  Engine  and  Transmission  Technology 

C.  Electronics 


D.  Materials 

E.  Summary 

Section  I:  Introduction 

This  Eighteenth  Annual  Report  to 
Congress  summarizes  the  1993  activities 
of  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  regarding 
implementation  of  applicable  Sections 
of  Title  V:  "Improving  Automotive  Fuel 
Efficiency,"  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  of 
1972  (15  U.S.C.  1901  ef  seg],  as 
amended  (the  Act).  Section  502(a)(2)  of 
the  Act  requires  submission  of  a  report 
each  year.  Included  in  this  report  are 
sections  siunxaarizing  rulemaking 
activities  during  1993  and  a  discussion 
of  the  use  of  advanced  automotive 
technology  by  the  industry  as  required 
by  section  305,  Title  III,  of  the 
Etepartment  cf  Energy  Act  of  1978  (Pub. 
L.  95-238). 

Title  V  of  the  Act  requires  the 
Secretary  of  Transportation  to 
administer  a  program  for  regulating  the 
fuel  economy  of  new  passenger  cars  and 
light  trucks  in  the  United  States.  The 
authority  to  administer  the  program  was 
delegated  by  the  Secretary  to  the 
Administrator  of  NHTSA',  49  CFR 
1.50(f). 

NHTSA 's  responsibilities  in  the  fuel 
economy  area  include: 


(1)  Establishing  and  amending  average 
fuel  economy  standards  for 
manufacturers  of  passenger  cars  and 
light  trucks,  as  necessary; 

(2)  Promulgating  regulations 
concerning  procedures,  definitions,  and 
reports  necessary  to  support  the  fuel 
economy  standards; 

(3)  Considering  petitions  for 
exemption  from  estabhshed  fuel 
economy  standards  by  low  volume 
manufacturers  (those  producing  fewer 
than  10,000  passenger  cars  annually 
worldwide)  and'establishing  alternative 
standards  for  them; 

(4)  Preparing  annual  reports  to 
Congress  on  the  fuel  economy  program; 

(5)  Enforcing  fuel  economy  standards 
and  regulations;  and 

(6)  Responding  to  petitions 
concerning  domestic  production  by 
foreign  manufacturers  and  other 
matters. 

Passenger  car  fuel  economy  standards 
were  established  by  Congress  for  Model 
Year  (MY)  1985  and  thereafter  at  a  level 
of  27.5  miles  per  gallon  (rapg).  NHTSA 
is  authorized  to  amend  the  standard 
above  or  below  that  level.  Standards  for 
light  trucks  were  established  bv  NHTSA 
for  MYs  1979  through  1995.  NHTSA  set 
a  combined  standard  of  20.6  mpg  for 
light  truck  fuel  economy  standard  for 
MY  1995.  All  current  standards  are 
hsted  in  Table  I-l. 


Table  1-1.— Fuel  Economy  Standards  for  Passenger  Cars  and  Light  Trucks  Model  Years  1978  Through 

1995 

(In  MPG] 


Passenger 
cars 

Light  Trucks' 

Model  year 

Two-wtieel 

drive 

Four-wTteel 
drive 

Corrv 
tHned^J 

1978  

"18.0 

"19.0 

*20.0 

22.0 

24.0 

26.0 

27.0 

"27.5 

8260 

926.0 

926.0 

1026.5 

■•27.5 

«27.5 

«27.5 

«27.5 

«27.5 

'27.5 

1979  

17.2 
16.0 

6  16.7 
18.0 
19.5 
20.3 

n9.7 
20.5 
21.0 
21.0 
21.5 
20.5 
20.7 

15.8 
14.0 
15.0 
16.0 
17.5 
18.5 

n8.9 

19.5 
19.5 
19.5 
19.0 
19.0 
19.1 

1980  „ 

(») 

(*) 
17  5 

1981 

1982  

1983  

190 

1984    „ 

20  0 

1985  

7195 

1986  „ _ 

1987  

20.0 
20  5 

1988  

20  5 

1989  „ 

20  5 

1990  „ _       

20  0 

1991      

202 

1992  _„ 

202 

1993  „ 

20.4 

1994  

205 

1995  _ 

20  6 

'  Starxlards  tor  MY  1979  light  trucks  were  established  for  vehicles  with  a  gross  vehicle  weiqht  rating  (GVWR)  of  6.000  pounds  or  less.  Stand- 
ards for  MY  1980  and  beyond  are  for  light  trucks  with  a  GVWR  of  8.500  pounds  or  (ess. 

2  For  MY  1979.  Itght  truck  manufacturers  could  comply  separately  with  standards  for  four-wheel  drive,  general  utility  vehicles  and  all  other  light 
trucks,  or  combine  ttietr  tnx:ks  into  a  single  fleet  arxj  comply  with  the  17.2  mpg  standai-d 

3  For  MYs  1982-1991.  manufacturers  could  comply  with  the  two-wheel  and  four-wheel  drive  standards  or  couW  corrbtne  all  ligtrt  trucks  and 
comply  wth  the  combined  starxlard 

*  Established  by  Congress  in  Title  V  of  Ihe  Act. 

6  A  manufacturer  wtiose  light  truck  fleet  was  powered  exclusively  by  basic  engines  which  were  not  also  used  in  passenger  cars  could  meet 
standards  of  14  mpg  and  14,5  mpg  in  MYs  1980  and  1981.  respectively 
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6  Revised  m  June  1 979  trom  1 8.0  mpg. 

'Revised  in  October  1984  from  21.6  mpg  (or  two-wheel  drive,  19.0  mpg  (or  four-wheel  drive,  and  21.0  mpg  (or  combined. 

"Revised  m  October  '985  from  27  5  mpg. 

9  Revised  in  October  1986  from  27.5  mpg. 

'0  Revised  m  Septem.ber  1988  trom  27.5  mpg. 


The  Alternative  Motor  Fuels  Act  of 
1988  (ANtFA)  (Pub.  L.  100-494,  October 
14.  1988),  amended  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  under 
Section  513 — Manufacturing  Incentives 
for  Automobiles.  AMFA  promotes  the 
use  of  methanol,  ethanol,  and  natural 
gas  as  transportation  f-aols,  and  it 
provides  corporate  average  fuel 
econo.Tiy  (C^FE)  incentives  for  the 
vehicles  that  can  use  alternative  fuels. 
AMFA  provides  CAFE  benefits  for 
manufacturers  who  produce  both 
dedicated  and  dual  energy  alternative 
fuel  vehicles  m  MYs  1993  through  2004. 
and  the  benefits  mav  be  extended 
through  MY  2008,  Dual  energy 
automobiles  are  capable  of  operating  on 
alcohol  and  either  gasoline  or  diesel 
fuel.  Natural  gas  dual  energy 
auto.Tiobiles  are  capable  of  operating  on 
natural  gas  and  either  gasoline  or  diesel 
fuel.  A  fleet  including  dual  energy 
automobiles  which  meets  the  applicable 
range  or  dedicated  alternative  fuel 
automobiles  qualify  to  have  their  CAFE 
calculated  using  a  special  procedure 
that  considers  the  petroleum  content  of 
the  alternative  fuel.  Under  that 
procedure,  a  relatively  high  fuel 
economy  figure  is  assigned  the  vehicles 
capable  of  operating  on  alternative  fuels. 
Section  513  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  of 
1972,  was  revised  by  the  Energy  Policy 
.Act  of  1992,  to  expand  the  definition  of 
manufacturing  incentives  for 
automobiles  by  including  gaseous 
alternative  fuels. 

The  Environ'mental  Protection  Agency 
(EPA)  administers  the  fuel  economy 
calculations  for  passenger  vehicles, 
including  alternative  fuel  vehicles.  EPA 
will  publish  the  final  rules  for 
alternative  fuel  vehicles  which  contain 
the  special  CAFE  adjustments  for  these 
vehicles.  The  majority  of  the 
manufacturers  of  these  alternative  fuel 
vehicles  described  below  are  awaiting 
guidance  from  EPA  to  receive  special 
CAFE  credits. 

In  MY  1093,  several  manufacturers 
demonstrated  the  capability  of 
producing  alternative  fuel  vehicles. 
Although  production  of  these  passenger 
vehicles  was  not  large,  alternative  fuels 
are  advantageous  in  reducing 
hydrocarbon,  carbon  monoxide,  and 
oxides  of  nitrogen  emissions  at  a 
relatively  low  co,-;t  and  providing  higher 
octane  ratings. 

Ford  is  the  only  manufacturer  that 
reported  a  special  CAFE  calculation  for 


its  flexible  fuel  passenger  automobiles. 
A  flexible  fuel  vehicle  is  capable  of 
operating  on  alcohol,  gasoline,  or  any 
combination  of  these  fuels  from  the 
same  tank  and  without  the  driver  taking 
any  additional  actions.  The  following 
alternative  fuel  vehicles  were  produced 
in  MY  1993: 

•  GM  manufacnired  two  alternative  fuel 
vehicles:  methanol  (M85)  and  ethanol  (E85) 
Luminas.  GM  projected  producing  a  total  of 
500  of  these  flexible  fuel  vehicles.  The  M85 
fuel  has  a  content  of  85  f)ercent  methanol 
fuel  and  15  percent  gasoline.  The  E85  fuel 
consists  of  85  percent  ethanol  fuel  and  15 
percent  gasoline.  These  vehicles  have  the 
flexibility  to  run  either  on  the  alternative 
fuels  or  gasoline. 

•  Ford  included  an  alcohol  flexible  fuel 
passenger  automobile  in  its  MY  1993  fleet, 
which  was  reported  in  its  midmodel  year 
report.  The  Taurus,  a  midsize  passenger  car, 
achieved  a  fuel  economy  of  42.4  mpg  when 
adjusted  for  the  alternative  fuel.  Ford 
projected  producing  2,000  of  these  flexible 
fuel  passenger  vehicles. 

•  Chrysler  included  two  flexible  fuel 
passenger  vehicles.  Spirit  and  Acclaim,  in  its 
MY  1993  fleet,  Chrysler  projected 
manufacturing  a  total  of  5,427  of  these 
vehicles.  The  fuel  economy  for  both  these 
flexible  fuel  passenger  vehicles  is  28.2  mpg. 
when  operating  on  gasoline. 

After  Chrysler  and  GM  receive  special 
CAFE  calculations  for  their  alternative 
fuel  vehicles,  the  current  fuel  economies 
of  these  companies  will  increase 
slightly.  The  relatively  low  volumes  of 
these  vehicles  in  the  GM  and  Chrysler 
fleets  will  preclude  any  significant 
CAFn  adjustment. 

Section  11:  Fuel  Economy  Improvement 
by  Manufacturers 

The  fuel  economy  achievements  for 
domestic  and  foreign  manufacturers  in 
MY  1992  were  updated  to  include  final 
EPA  calculr.lior.s,  where  available,  since 
the  publication  of  the  Seventeenth 
annual  Report  to  the  Congress.  These 
fuel  economy  achievements  and  current 
projected  data  for  MY  1993  are  listed  in 
Tables  D-l  and  II-2. 

Overall  fleet  fuel  economy  for 
passenger  cars  was  28.3  mpg  in  MY 
1993.  For  MY  1993,  CAFE  values 
increased  over  MY  1992  levels  for  15  of 
21  passenger  car  n'.anufacturers"  fleets. 
(See  Table  D-l.)  These  15  companies 
accounted  for  over  74  percent  of  the 
total  MY  1993  production. 
Manufacturers  continued  to  introduce 
new  technologies,  more  fuel  efficient 
models,  and  less  fuel-efficient  larger 
models.  For  MY  1993.  the  overall 


domestic  manufacturers'  P.eet  average 
fuel  economy  was  the  highest  it  has  ever 
been  with  27.7  mpg,  exceeding  the 
CAFE  standard  by  0.2  mpg.  The  overall 
domestic  manufacturers'  fleet  average 
fuel  economy  is  the  closest  it  has  been 
to  that  of  the  import  manufacturers, 
differing  by  only  1,8  mpg.  For  MY  1993, 
Ford  and  GM  raised  their  domestic 
passenger  car  CAFE  0,7  and  0.6  mpg, 
respectively,  from  their  1992  levels, 
while  Chrysler  fell  0.3  mpg  below  its 
MY  1992  level. 

Table  ll-l.— Passenger  Car  Fuel 
Economy  Performance  by 
Manufacturer* 

[Model  Years  1992  and  1993] 


Manutacturer 


Domestic: 
Chrysler 

Ford  

GM  

Ma2da  .., 


Sales  Weighted  Average  (Do- 
mestic)   


Imported: 

BMW  

Chrysler  Imports 

Daihatsu 

Fiat 

Ford  Imports  

GM  Imports 

Honda  

Hyundai 

Isuzu  

Kla 

Mazda 

Mercedes-Benz  .. 

Mitsubishi 

Nissan 

Peugeot  

Porsche 

Sutjaru  

Suzuki 

Toyota 

Volvo 

WV  


Sales  Weighted  Average  (Irrv 
ported)  


Total  Fleet  Average  . 
Fuel  Economy  Starxjards 


Model  year 
CAFE 
(MPG) 


1992      1993 


27.8 
27.4 
26.8 


27.1 


24.0 
28.9 
41.3 
22.5 
25,4 
31.1 
31,3 
31.3 
32.5 

30.7 
21.8 
28.2 
29,4 
25.0 
22.4 
27.8 
44.7 
28.8 
25.6 
29.2 


29.0 


27.9 


27.5 


27.5 
28.1 
27.4 
29.2 


27.7 


25.2 
30.8 

23.7 
27.0 
29.7 
32.0 
31.0 
33.0 
31.7 
30.8 
22.9 
29.1 
29.0 

22.5 
29.3 

46.4 
28.8 
25.9 
27.0 


29.5 


28.3 


27.5 


'Manufacturers  or  Importers  of  fewer  than 
1 ,000  passenger  cars  annually  are  not  listed 
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Note:  Some  MY  1992  CAFE  values  diHer 
trom  those  used  in  the  Seventeenth  Annual 
Report  to  the  Congress  due  to  the  use  of  final 
EPA  calculations. 

Table  11-2.— Light  Truck  Fuel 
Economy  Performance  by  Manu- 
facturer 

[Model  years  1992  and  1993] 


Model  year  CAFE 
(MPG) 

Manufacturer 

Combined 

1992 

1993 

Captive  Import. 
Chrysler  Imports  ... 

21.0 

24.4 

Others: 

Chrysler  „ 

Daihatsu  

21.2 
26.7 
20.3 
20.2 
20.8 
23.4 
22.2 
23.9 
18.6 
16.3 
28.6 
30.1 
21.9 
19.0 

21.0 

Ford  

GM  _ 

Isuzu  ™ 

20.7 
19.8 
21.8 

Mazda  

Mitsubishi 

Nissan  

PAS 

23.6 
21.2 
23.8 
18.5 

Range  Rover  

Surt)aru  

Suzuki  

"^■oyota 

UMC 

15.4 
29.1 
28.9 
21.8 
18.8 

Table  11-2.— Light  Truck  Fuel 
Economy  Performance  by  Manu- 
facturer— Continued 

[Model  years  i992  and  1993] 


Model  year  CAFE 
(MPG) 

Manufacturer 

Combined 

1992 

1993 

vw 

21.0 

Total  Fleet  Aver- 
age   

20.8 

20.8 

Fuel  Economy 
Standard  

20.2 

20.4 

Note  So'-ie  MY  '992  CAFE  vaiues  d-fter 
from  tnose  used  m  tne  Se-^enteenth  Annual 
Report  to  f*ie  Congress  cue  to  t^e  use  of  fmai 
EFA  caicuiatjons. 

Mazda  achieved  75  percent  domestic 
content  for  its  United  States-built 
passenger  cars  to  become  the  first 
foreign-based  manufacturer  with  a 
domestic  fleet.  Overall,  the  domestic 
manufacturers  increased  their  combined 
CAFE  by  0.5  mpg  over  MY  1992  levels. 

In  MY  1993,  the  fleet  average  fuel 
economy  for  imported  pwssenger  cars 
increased  by  0.5  mpg  from  the  MY  1992 
CAFE  level.  Import  CAFE  was  29.5  mpg 


m  MY  1993  Thirteen  of  the  18  imported 
car  manufacture:-s  increased  their  CAFE 
values  between  MYs  1992  and  1993, 
including  6  of  the  9  Asian  importers. 
Figure  II-l  illustrates  the  changes  in 
total  new  passenger  car  fleet  CAFE  from 
MY  1978  to  MY  1993. 

The  total  light  truck  fleet  CAFE 
remained  con.stant  at  the  MY  1992 
CAFE  level  of  20.8  mpg.  Figure  II-2 
illustrates  the  progress  in  total  fleet 
CAFE  from  MY  1979  to  MY  1993  for 
light  tnicks. 

A  number  of  passenger  car  and  a  few 
light  truck  manufacturers  are  projected 
not  to  achieve  the  levels  of  the  MY  1993 
CAFE  standards.  NHTSA  is  not  yet  able 
to  determine  which  of  these 
manufacturers  may  be  liable  for  civil 
penalties  for  noncompliance.  Some  MY 
1993  CAFE  values  may  change  when 
final  figures  are  provided  to  NHTSA  by 
EPA.  in  mid-1994.  In  addition,  several 
manufacturers  are  not  expected  to  pay 
civil  penalties  because  the  credits  they 
earned  by  exceeding  the  fuel  economy 
standards  in  earlier  years  offset  later 
shortfalls.  Other  manufacturers  may  file 
carryback  plans  to  demonstrate  that  they 
anticipate  earning  credits  in  future 
model  years  to  offset  current  deficits. 

BILUNG  CODE  4S10-6»-M 
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Fleet  average  fuel  economy  for  all  MY 
1993  passenger  cars  combined  and  for 


all  lipht  trucks  combined  exceeded  the 
levels  of  the  MY  1993  standards. 
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Daihatsu  terminated  sales  of  its 
passenger  cars  and  Light  trucks  in  the 
United  States  after  NJY  1992,  the  first 
major  Asian  manufact'^er  to  do  so.  This 
manufacturer  accumulated  substantial 
C\FE  credits  during  its  5-year 
marketing  span  in  the  United  States,  but 
the  sales  of  this  company's  products 
reached  such  a  low  level  that  it 
apparently  decided  it  was  economically 
infeasible  to  remain. 

While  one  Asian  manufacturer  exited 
Lhe  United  States  market,  another,  Kia 
Motors,  entered.  Kia.  a  South  Korean 
manufacturer,  produces  the  Sephia 
sedan.  It  planned  to  test  market  a  few 
thousand  in  MY  1993,  with  sales  slated 
for  October  1993  at  50  dealerships.  Kia 
Motors  also  builds  the  Festiva  model  for 
Ford. 

Mazda  reported  a  domestic  passenger 
cai  fleet  consisting  of  its  626  and  MX6 
model  V'j.hicles  which  are  built  in 
Flatrock,  MirJiigan.  These  domestic- 


built  vehicles  do  not  appreciably  affect 
the  domestic  fleet  CAFE. 

The  characteristics  of  the  MY  1993 
passenger  car  fleet  reflect  a  continuing 
trend  toward  increased  consumer 
demand  for  higher  performance  cars. 
{See  Table  11-3.)  Compared  to  MY  1992. 
the  average  curb  weight  for  MY'  1993 
decreased  62  pounds  for  the  domestic 
fleet  and  decreased  14  pounds  for  the 
imported  fleet.  The  total  new  car  fleet  is 
36  pounds  hghter  than  it  was  in  MY 
1992,  primarily  because  of  the  larger 
share  held  by  the  domestic  fleet  From 
\iY  1992  to  MY  1993.  horsepower  per/ 
100  pounds,  a  measure  of  vehicle 
performance,  increased  from  4  48  to 
4.56  for  domestic  passenger  cars  and 
from  4  66  to  4.72  for  imported  passenger 
cars.  The  total  fleet  average  for 
passenger  cars  increased  from  4.56  in 
MY  1992  to  4.62  horsepower/ 100 
pounds  in  MY  1993,  the  highest  level  in 
the  38  years  for  which  the  agency  has 


data.  Average  engine  displacement 
decreased  from  192  to  184  n^btc  inches 
for  domestic  passenger  cars  and  139  to 
136  cubic  inches  for  imported  passenger 
cars. 

The  size  class  breakdown  shows  an 
increased  trend  towards  compact  and 
midsize  passenger  cars  and  a  decrease 
in  subcompact  and  iarge  passenger  cars 
for  the  ovrall  Geet.  The  domestic  fleet 
shift  is  almost  exclusi\  ely  from 
subcompact  and  large  passenger  cars  to 
compact  and  midsize  passenger  cars. 
The  shjf*.  of  imported  ca.-s  to  both  the 
midsize  and  compact  sizes  is 
particularly  prcDounced.  The  imported 
share  of  the  pass-^ngsr  car  market 
declined  slightjy  in  \rV'  1993,  but 
imported  compact  cars  mcreased  to  36.6 
percent  of  the  imported  fleet  in  MY 
1993  from  just  32.0  percent  in  MY  1992 
and  now  make  up  nearly  15  percent  cf 
the  total  new  passenger  car  fleet. 


Table  il-3.— Passenger  Car  Fleet  Characteristics  for  f/Ys  1992  and  1993 


Characle'istics 


Fleet  Average  Fjei  Economy,  rrpg     _.._ _ 

Fleet  Average  Curt)  vVe.grTt.  Its _ 

Fleet  Average  Erigjrie  Disp^acerent  cu.  in  _ 

Fleet  Average  Morsepower,''Aetght  ratro.  HP/100  fcs  .... 

Percent  o(  F!ee<  _ _ 

Segr'Ter-.tawDn  by  EPA  Size  Class,  percent 

T*o-Seatef _ _ _ 

M.-jcor^pact  — 

Siiyrornpacr  

Corroact' __... _ 

Midsize'  _ _ _ 

Large*  - _ 

Percent  D:e<el  Er>g<res „ _ _ 

Fefcent  Tjft>o  of  SJperc^a^ged  Engines  - 

Percent  Fuei  (nj^inion  _ 

Percent  Front- ,Vh<?ei  Dr.vs  _ _ 

Percent  Automata  Tra.^smissions  _ 

Percent  Ajtcratk:  TransiTuss'ons  with  Lockup  Outch- 

83   _ _ _ 

Percent  Aclomatic  Transmissions  with  Four  or  mow 
Forward  Speeds  _ 


Total  fleet 


1992 


27.9 
3007 
169 

4.56 
100 

1.0 
1.3 

25.9 

29.6 

27.0 

15.2 

0.06 

2.4 

100 

84.4 

81.6 

92.6 

7a2 


■Includes  as^coatiE^  station  wagons 


t:/ 


1993 


28.3 
2971 
164 

4.62 
100 

1.4 

1.0 

23.0 

33.7 

29.4 

11.5 

0.04 

1.1 

100 

84.4 

79.3 

93.1 

77.2 


Don-estiC  fleet 


1992 


27.1 
3108 
192 

4  48 
b65 

04 

0.0 

153 

27.7 

368 

20.8 

CO 

2.9 

100 

87.7 

91.8 

928 

60.9 


1993 


27.7 

3046 
184 

4.56 
50.4 

0.5 

0.0 

14.4 

31.7 

37.S 

15.6 

00 

C.5 

100 

860 

87.4 

9a3 
69.2 


imported  ffeet 


1992 


29  0 

2875 
139 

4.66 
43^ 

1.6 
3.1 

3S.6 
320 

15.6 
8.0 

ai4 

1.9 
99.8 

8ai 

68.3 
92.3 
863 


1993 


2S.5 

2861 
136 

4.72 
40.6 

28 
2.4 

35  4 

36.6 

17.2    . 

5.6 

C.09 

1.9 

100 

82.1 

691 

926 

91  9 


The  0.6  npg  fuel  economy 
improvement  for  the  MY  1993  domestic 
passenger  car  fleet  may  be  atuibuted  to 
mi.x  shifts  and  technology  changes  in 
the  following;  significant  changes  in 
engine  design,  decrease  in  average  curb 
weight,  and  automatic  transirissions 
with  lockup  torque  converters  and  four 
forward  speeds. 

The  0.5  mpg  increase  average  fuel 
economy  for  the  MY  1993  imported 
passenger  car  fleet  may  be  attributed  to 


the  same  reasons  as  the  domestic  fleet 
Improvements. 

The  domestic  fleet  had  a  dramatic 
decrease  in  share  of  turbocharged  and 
supercharged  engines.  Diesel  engines 
declined  in  share  af^er  a  small  increase 
In  MY  1992.  Diesel  engines  were  offered 
only  on  certain  Mercedes  Benz  models 
during  MY  1993. 

Passenger  car  fleet  average 
characteristics  have  changed 
significantly  since  the  first  year,  MY 
1978,  of  fuel  economy  standards.  After 


substantial  initial  weight  loss  from  MY 
1978  to  MY  1982,  the  average  pas-senger 
car  fleet  curb  weight  decreased  from 
3,349  to  2,808  pounds;  the  passenger  car 
fleet  average  curb  weight  stabilized  at 
2,800  to  3,000  pounds.  Table  11-4  shows 
that  the  MY  1993  passeng;jr  car  fleet  has 
nearly  equal  interior  volume,  higher 
performance,  but  over  40  percent  fuel 
economy  Improvement  compared  to  thn 
MY  1978  fleet  (see  Figure  II-3). 
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Table  11-4.— New  Passenger  Car  Fleet  Average  Characteristics 

[Model  Years  1978-1993] 


Model  year 

Fuel  economy 
("ipy) 

Curb  weight 
(lb) 

Inlenor  srwce    ' 

(CU    ft.) 

Erigioe  sue 

ttorsepowef/ 

WetgW 
(hfx'lOOIb.) 

1978  

19.9 
20.3 
24.3 
25.9 
26.6 
26.4 
26.9 
27.6 
28.2 
28.5 
28.8 
28.4 
28.0 
28.3 
27.9 
28.3 

3349 
3180 
2567 
2883 
2808 
2908 
2878 
2867 
2821 
2805 
2831 
2879 
2908 
2934 
3007 
2971 

112 
110 
105 
108 
107 
109 
108 
108 
106 
109 
107 
109 
108 
108 
108 
109 

260 
238 

187 
182 
173 
182 
178 
177 
169 
162 
161 
163 
163 
164 
169 
164 

3.68 

1 079 

3.72 

1980     „ 

3^1 

1981    

3.43 

1982      

3.47 

1983                      

3.57 

1 984         

3.66 

1985                         .     

3.84 

1S86          

3.88 

198^      

3.98 

1 QSS               

4.11 

)QSS                         

4.24 

1Q90       

4.53 

1 991               

4.42 

1 992                                 

4.56 

1993  

4.62 

eiLUNG  CODE   ««-0-.6S~M 
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The  passenger  car  fleet  in  MY  1993 
averaged  the  highest  horsepower-to- 
weight  ratio  recorded  sinc:e  1955.  the 
earhest  year  for  which  NHTSA  has  data. 

The  characteristics  of  the  MY  1993 
light  truck  fleet  are  shown  in  Table  II- 
5.  Since  hght  truck  manufacturers  are 
not  required  to  divide  their  fleets  into 


domestic  and  import  fleets  based  on  the 
75  percent  domestic  content  threshold 
used  for  passenger  car  fleets  (except  for 
United  States-based  manufacturers  with 
captive  import  fleets),  the  domestic  and 
imported  fleet  characteristics  in  Table 
11-5  are  estimated.  NHTSA  assumed 
foreign-based  manufacturer's  products 


would  not  meet  the  domestic  content 
threshold,  whether  they  were  assembled 
in  the  United  States,  Canada,  or  another 
country.  The  exception  is  the 
assumption  that  the  import-badged 
products  of  a  domestic  manufacturer's 
assembled  plant  were  "domestic" 
(Mazda  Nava)o  and  Nissan  Quest). 


Table  11-5.— Light  Truck  Fleet  Characteristics  for  MYs  1992  and  1993 


Charaaef1st)cs 


Total  tteet 


1992 


1993 


Domestic  tteet 


1992 


1993 


Imported  fleet 


1992 


1993 


Fleet  Average  Fuel  Ecooonry,  mpg  

Fleet  Average  Equivalent  Test  Weight,  Its 

Fleet  average  Engine  Displacernent.  cu.  m 

Fleet  Average  Horsepower Wetgnt  Flatio,  HP/100  lbs. 

Percent  of  Fleet  „ 

SegmentatKXi  by  Type,  percent 
Passenger  Van: 

Compact 

Large  — 

Cargo  Van: 

Compact ~ 

Large  — 

Small  Pickup'  

Large  Pickup' ~ 

Special  Purpose _ _ 

Percent  Diesel  Engines  _ 

Percent  Fuel  ln)ect(on  

Percent  Automatic  Transmissions  _ 

Percent    Automatic    Transmissjons    with    Lockup 

Clutches 

Percent  Automatic  Transmissions  with  Few  For- 
ward Speeds - 

Percent  4-Wheel  Drive _ 


208 
4169 
235 

3.92 
100 


21.4 
0.6 

1.7 

5.4 

14.2 

31.3 

25.4 

0.09 
98.9 
72.2 


98.1 

88.6 
32.8 


20,8 
4201 
237 

3.89 
100 


23.6 
0.3 

1,4 

4  7 

7,9 

34.2 

27.8 

0.07 
99.0 
76.2 

986 

90.5 
33.7 


20.6 
4260 
251 
4.02 
827 


23.1 
0.7 

2.1 

6.5 

13.8 

30.5 
234 
0.11 

100 
78.9 


20.5 

4234 
249 
3.97 
85.1 


25.8 

0.4 

1.6 

6,6 

6,6 

33.4 

26.7 

0.09 
100 
825 


22.5 
3733 

160 
3.46 
17.3 


12.9 


16.6 
35.3 
35.3 


98.8 

87.8 
29.9 


99.1 

88.9 
32.3 


93.5 

40.3 

912 

96.5 
47.1 


22.8 
3727 
167 
3.47 
14.9 


11.1 


15.7 
39.2 
33.9 

9376 

399 

92.3 

97.1 
41.2 


*  Including  Cab  Chassis. 


The  average  test  weight  of  the  total 
light  truck  fleet  increased  by  32  pounds 
over  that  for  MY  1992.  The  stability  of 
the  20.8  mpg  CAFE  level  between  MYs 
1992  and  1993  may  be  attributed  to  the 
small  increase  in  shares  of  compact  vans 
and  special  purpose  vehicles  and  the 
small  increase  in  the  use  of  lockup 
converter  clutches  and  four  forward 
speed  automatic  transmissions, 
offsetting  the  increased  populanty  of 
large  pickups  and  heavier  truck.s.  Diesel 
engine  usage  decUned  in  light  trucks  to 
0.07  percent  in  MY  1993  from  0  09 
percent  in  MY  1992.  The  imported  share 
of  the  MY  1993  hght  truck  fleet 
decreased  to  14.9  percent,  2.4  percent 


lower  than  MY  1992  and  the  lowest 
share  since  light  truck  fuel  economy 
standards  were  established. 

During  MYs  1980  through  1993,  CAFE 
levels  for  light  trucks  in  the  0-8,500 
pounds  gross  vehicle  weight  (GVW) 
class  increased,  beginning  at  18.5  mpg 
in  MY  1980  and  reaching  217  mpg  in 
MY  1987  before  dropping  to  lower 
values  in  MY  1988  through  MY  1993,  as 
average  weight,  engine  size,  and 
performance  increased.  Ehiring  these 
vears.  light  truck  production  increased 
"from  1.9  million  in  MY  1980  tO  4,6 
miUion  in  MY  1993  Light  trucks 
comprised  nearly  a  third  of  the  total 
hght  duty  vehicle  fleet  production  in 


MY  1993.  almost  double  its  share  in  MY 
1980. 

Figure  11-4  illustrates  that  the  light 
duty  fleet  (passenger  cars  and  light 
trucks  together)  average  fuel  economy 
steadily  increased  in  MY  1987,  but 
subsequently  has  been  below  the  MY 
1987  level  (see  Table  II-6).  Light  truck 
average  fuel  economy  also  declined,  but 
the  passenger  csi  average  fuel  economy 
remained  relatively  constant  for  MYs 
1987-1993.  The  overall  decline 
illustrates  the  emergence  of  hght  trucks 
in  the  light  duty  fleet. 

BILLING  COOC  4»1»-6»-M 
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Table  11-6. — Domestic  and  imported  Passenger  Car  and  Ught  Truck  Fuel  Economv  Averages  For  Model 

Years  1978-1993 

[InMPG] 


Modei  yea/ 

Domestic 

Imported 

Total  fleet 

Car 

Ught  truck 

Combined 

Car 

Ught  truck 

Combtned 

1 978  ...„ _ 

1 979  .._ „ 

18.7 
19.3 
22.6 
2*2 
25.0 
24.4 
25.5 
26.3 
2QJd 
27.0 
27.4 
27.2 
26.9 
27.3 
27.1 
27.7 

19.1 
21.4 
22.9 
23.5 
23.0 
23.6 
24.0 
244 
24.6 
24.5 
24^ 
23.9 
244 
23.9 
238 

27.3 
26.1 
29.6 
31.5 
31.1 
32.4 
32.0 
31.5 
31.6 
31.2 
31.5 
30.8 
29.9 
30.0 
29.0 
29.5 

17.7 

18.8 
18.3 
19-2 
19.6 
19.3 
19.6 
20.0 
20.5 
20.6 
20.4 
20.3 
20.9 
20.5 
20.5 

20.8 
24.3 
27.4 
27.0 
27.1 
26.7 
26.5 
265 
25.2 
24.6 
23.5 
23.0 
23.0 
22.5 
22.8 

25.5 
28.6 
307 
30.4 
31.5 
30.6 
30.3 
29.8 
29.6 
30.0 
29.2 
28.5 
28.3 
27.6 
28.0 

20.1 

1981   _     _ 

231 
24.6 

1982  —      _ — . 

260 

^QM                       

24  8 

1984  _ - - _ 

1 985  „ 

1 986  

25.0 
25.4 
25.9 

1 987  _ 

1 988  .„ 

1989       

1990  ~ - 

1QQ1           

26.2 
260 
25.6 
25.4 
25.6 

1 993  !I""Z-.Z..~  L -.. 

25.0 
26.1 

While  the  passenger  car  fleet  fuel 
economy  improved  by  0  4  mpg  from  MY 
1992  to  MY  1993  and  the  Ught  truck 
fleet  was  unchanged,  the  total  fleet  fuel 
economy  for  MY  1993  increased  only 
0.1  mpg  over  the  MY  1992  level  (25.0 
mpg  for  MY  1992  and  25.1  mpg  for  MY 
1993).  This  is  attributed  to  increased 
sales  of  light  trucks  which  have  a  total 
fleet  fuel  economy  far  less  than 
passenger  cars.  The  shift  to  hght  trucks 
for  general  transportation  is  an 
important  trend  in  consumers' 
preference  and  has  a  significant  fleet 
fuel  consumption  effect. 

Domestic  and  Imported  passenger  car 
fleet  average  fuel  economies  improved 
since  MY  1978.  In  MY  1993.  the 
domestic  and  imported  passenger  car 
fleet  average  fuel  economies  increased 
to  27.7  mpg  and  29.5  mf)g.  respectively. 
This  reflects  an  increase  of  9.0  mpg 
since  MY  1978  for  domestic  cars.  For 
imported  cars,  the  MY  1993  average  fuel 
economy  is  only  2.2  mpg  higher  than 
that  of  MY  1978. 

Domestic  and  imported  light  truck 
fleet  average  fuel  economies  improved 
since  MY  1980.  The  domestic 
manufacturers  continued  to  dominate 
the  hght  truck  market.  Domestic  light 
trucks  comprised  85.1  percent  of  the 
total  Ught  truck  fleet.  For  MY  1993.  the 
domestic  Ught  truck  fleet  has  an  average 
fuel  economy  of  2.3  mpg  lower  than  the 
imported  Ught  truck  fleet.  The  imported 
light  truck  fleet  fuel  economy  improved 
rapidly  between  MYs  1980  and  1981, 
but  has  been  lower  since  then.  For  MY 
1993.  the  imported  Ught  truck  fleet  fuel 
economy  increased  0.3  mpg  over  MY 

1992  to  22.8  mpg.  A  comparison  of  MYs 

1993  to  1980  was  done  to  avoid 
comparing  the  performance  of  the  0- 


6.000  pounds  GV\VR  light  truck  fleet 
covered  by  the  MY  1979  fuel  economy 
standard  to  the  performance  of  the  0- 
8,500  pounds  GVWR  fleets  to  which  the 
standsirds  apply  for  MY  1980  and 
beyond. 

The  gap  between  the  average  CAFEs 
of  the  imported  and  domestic 
manufacturers  is  smaller  than  in  earUer 
years  as  domestic  manufacturers 
maintain  relatively  stable  CAFE  values 
while  the  Import  manufacturers  move  to 
larger,  higher  performance  vehicles  and 
more  four-wheel  drive  light  trucks. 

Based  on  a  comparative  analysis, 
since  the  enactment  of  CAFE  standards 
for  passenger  cars  for  MY  1978,  the  total 
annual  fleet  fuel  consumption,  for  both 
passenger  cars  and  Ught  trucks,  has 
grown  from  105.7  billion  gallons  (81.7 
biUion  gallons  for  passenger  cars  •►  24  1 
billion  gallons  for  2-axle,  4-tire  Ught 
trucks)  in  1978  (Highway  Statistics 
Summary  to  1985.  Table  VM-201A)  to 
107  bilUon  gallons  (73.9  billion  gallons 
for  passenger  cars  +  33.1  billion  gallons 
for  Ught  trucks)  in  1992,  the  most 
current  data  (Highway  Statistics 
Summary  to  1992,  Table  VM-1).  Over  a 
14-year  period,  total  fuel  consumption 
increased  only  1.2  percent. 
Improvements  in  fuel  economy  have 
offset  growth  in  the  total  number  of  light 
duty  vehicles  and  in  miles  traveled  per 
vehicle. 

Both  vehicle  registrations  and  vehicle 
miles  traveled  increased  from  1978  to 
1992.  The  total  fleet  registration 
increased  27  7  percent  from  143.904.787 
(1 18.428.730  for  passenger  cars  -► 
25.476,057  for  Ught  trucks)  in  1978  to 
183,746,571  (144.213,429  for  passenger 
cars  +  39.533,142  for  Ught  trucks)  in  MY 
1992.  Vehicle  miles  traveled  increased 


during  this  period.  In  1978,  vehicle 
miles  traveled  totaled  1.426  trilUon 
(1.147  for  passenger  cars  ■••  0.279  for 
light  tnjcks).  It  increased  to  2.072 
trilUon  for  the  total  fleet  (1.595  for 
passenger  cars  +  0.477  for  light  trucks) 
in  1992.  This  is  an  increase  of  over  45.3 
percent. 

In  conclusion,  although  more  vehicles 
are  traveling  more  miles,  fuel 
consumption  by  this  total  fleet  (both 
passenger  cars  and  light  trucks)  has 
increased  only  sUghtiy. 

Section  III:  1993  Activities 

A.  Passenger  Car  CAFE  Standards 

The  following  synopsis  describes 
Utigation  challenging  NHTSA  actions 
under  the  CAFE  program. 
Competitive  Enterpnse  Institute  tCEI]  v. 

NHTSA.  D.C  Circuit  Court.  No.  89- 

1422 

This  case  challenged  NHTSA  "s  May 
1989  decision  to  terminate  rulemaking 
on  whether  to  amend  the  MY  1990 
passenger  car  CAFE  standard.  On 
Februar,'  19.  1992.  in  a  2-1  decision,  iha 
DC.  Circuit  Court  held  that  NHTSA 
failed  to  adequately  evaluate  the  safety 
consequences  of  its  decision  to  retain 
the  MY  1990  passenger  car  CAFE 
standard  of  27.5  mpg  rather  than 
proceeding  with  proposed  rulemaking 
to  reduce  that  model  year's  standard. 
The  Court  remanded  the  matter  to 
NHTSA  for  further  consideration  CEI 
filed  a  Motion  for  Attorney  Fees  which 
NHTSA  opposed.  On  August  6,  1992. 
the  Court  issued  an  order  deferring 
decision  on  CEl's  fee  motion  until 
NHTSA  acts  on  the  Court's  remand 
order.  NHTSA 's  subsequent  action  on 
this  remand  order  is  discussed  below. 
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Competitive  Enterprise  Institute  v. 

\HTSA.  DC.  Qrcuit  Court.  No.  93- 

1210 

This  case  challenges  NHTS.\'s 
January-  15,  1993,  decision  (D.C.  Circuit 
Court's  rerr.and  in  Case  No.  89-1422)  to 
again  terminate  the  rulemaking  it 
commenced  to  consider  amending  the 
MY  1990  passenger  car  CAFE  standard. 
The  petition  for  review  was  filed  on 
March  15,  1993.  Both  sides  filed 
preliminary  papers,  but  the  Court  has 
not  yet  issued  a  briefing  and  argument 
schedule. 

B  Light  Truck  CAFE  Standards 

NHTS.A.  published  a  final  rule 
estabhshing  the  MY  1995  light  truck 
fuel  economy  standard  on  April  7.  1993 
(58  FR  18019).  NHTSA  set  a  combined 
standard  of  20  6  mpg  for  MY  1995,  the 
highest  C\FE  standard  the  agency  has 
ever  established  for  light  trucks.  The 
rule  also  converted  certain 
measurements  into  metric  units,  the 
agency's  first  occurrence  of  using  metric 
conversion  for  regulations  relating  to 
fuel  economy  standards 

In  the  final  rule  for  MY  1995  light 
trucks,  NHTSA  determined  that  CM  is 
the  "least  capable"  manufacturer  with  a 
combined  fuel  economy  capability  of 
20.6  mpg 

NHTSA  concluded  upon  balancing 
the  relevant  statutory  factors,  that  the 
relatively  small  and  uncertain  energ>' 
savings  that  would  be  associated  with 
setting  a  standard  above  GM's  capability 


would  not  justify  the  economic  harm  to 
the  company  and  the  economy  as  a 
whole.  NHTSA  projected  that  CM  could 
not  achieve  a  combined  fuel  economy 
level  higher  than  20.6  mpg  for  MY  1995. 
In  contrast.  NHTSA  concluded  that 
Chrysler  and  Ford  can  achieve  CAFE 
levels  of  at  least  20.6  mpg. 

NHTSA  selected  20.6  mpg  for  MY 
1995  as  the  final  combined  standard  to 
balance  the  potentially  serious  adverse 
economic  consequences  associated  with 
the  realization  of  the  above  market  and 
technological  risks  against  GM's 
opportunity  as  the  "least  capable" 
manufacturer  with  a  substantial  share  of 
sales.  Since  CM  produces  more  than  38 
percent  of  all  light  trucks  that  are 
subject  to  the  fuel  economy  standards, 
its  capability  significantly  affects  the 
level  of  the  industry's  capability  and, 
therefore,  the  standard  level. 

A  final  rule  for  light  truck  fuel 
economy  standards  for  MYs  1996  and 
1997  is  pending. 

C.  Low  Volume  Petitions 

Section  502(c)  of  the  Act  provides  that 
a  low  volume  manufacturer  of  passenger 
cars  may  be  exempted  from  the 
generally  applicable  passenger  car  fuel 
economy  standards  if  these  standards 
are  more  stringent  than  the  maximum 
feasible  average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufactvu^r  at  its  maximum  feasible 
level.  Under  the  Act,  a  low  volume 


manufacturer  is  one  that  manufactured 
fewer  than  10,000  passenger  cars 
worldwide,  in  the  model  year  for  which 
the  exemption  is  sought  (the  affected 
model  year)  and  in  the  second  model 
year  preceding  that  model  year. 

During  1993.  NHTSA  acted  on  one 
low  volume  petition  that  was  filed  by 
Rolls-Royce.  Rolls-Royce  requested  an 
alternative  standard  for  its  passenger 
cars  for  MYs  1995  and  1996.  NHTSA 
issued  a  proposed  decision  to  grant  an 
alternative  standard  of  14.6  mpg  for 
both  model  years  (58  FR  41228  August 
3.  1993). 

D.  Enforcement 

Section  508(b)(1)  of  the  Act  imposes 
a  civil  penalty  of  S5  dollars  for  each 
tenth  of  a  mpg  by  which  a 
manufacturer's  CAFE  level  falls  short  of 
the  standard.  multipUed  by  the  total 
number  of  passenger  automobiles  or 
light  trucks  produced  by  the 
manufacturer  in  that  model  year.  Credits 
that  were  earned  for  exceeding  the 
standard  in  any  of  the  three  model  years 
immediately  prior  to  or  subsequent  to 
the  model  years  in  question  can  be  used 
to  offset  the  penalty. 

VVi\h  EPA  completion  of  final  CAFE 
computations  for  MY  1992  for  most 
passenger  car  fleets.  NHTSA  initiated 
enforcement  actions  for  manufacturers 
that  did  not  meet  the  CAFE  standard. 

Table  III-l  shows  the  most  recent 
CAFE  fines  paid  by  manufacturers. 


Table  lli-i.— CAFE  Fines  Collected  During  Fiscal  year  1993 


Model 
year 


1989 
1990 

1991 
1992 


Manufacturer 


Sterling  , 

Fiat , 

Sterling  

Fiat 

Mercedes-Benz 

Peugeot  

Vector  , 

Volvo 

Fiat 

Peugeot  


Amount 
fined 


S588.195 
706.220 
162,000 
7%,575 

9.169.540 

192.660 

1.740 

7.768.420 

466.750 

58,375 


Date  paid 


07/93 
06/93 
07/93 
05/93 
12/93 
12/92 
07/93 
12/92 
05/93 
09/93 


The  following  synopsis  describes  an 
administrative  adjudication  involving 
NHTSA  action  under  the  CAFE  program 
that  is  pending. 

Chrysler  Corporation,  Docket  47414 

On  lanuary  8,  1992,  an  Administrative 
Law  Judge  issued  an  initial  decision  and 
order  recommending  that  NHTSA's 
complaint  seeking  a  civil  penalty  of 
$1,371,420  for  Chrysler's  failure  to 
comply  with  the  MY  1984  domestic 
light  truck  fuel  economy  standard  be 
dismissed  without  prejudice.  He 


concluded  that  NHTSA  could  not 
interpret  the  extent  to  which 
predecessors  or  successors  are  included 
in  the  term  "manufacturer"  without 
issuing  rules  pursuant  to  section  501(8) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  of  1972,  but  that 
Chrysler  could  not  claim  credits  earned 
by  American  Motor  Corporation,  e.xcept 
under  the  terms  of  a  properly  adopted 
rule.  Both  parties  filed  Notices  of 
Intention  to  appeal  the  initial  decision 
to  NHTSA's  Administrator.  On  March 
31, 1992,  after  a  meeting  to  consider 


settlement  proposals,  the  Administrator 
set  aside  the  initial  decision  and 
terminated  the  enforcement  proceeding, 
without  prejudice,  to  permit  NHTSA  to 
prescribe  regulations  pursuant  to 
section  501(8)  of  the  Act. 

Section  IV:  Use  of  Advanced 
Technology 

This  section  fulfills  the  statutory 
requirement  of  Title  III  of  the 
Department  of  Energy  Act  (15  U.S.C. 
2704  et  seq.)  which  directs  the  Secretary 
of  Transportation  to  submit  an  annual 


Federal  Register  /  Vol.  59,  No.  42  /  Thursday,  March  3,  1994  /  Notices 


10211 


report  to  Congress  on  the  use  of 
advanced  technologies  by  the 
automotive  industry  to  improve  motor 
vehicle  fuel  economy.  This  report 
focuses  on  the  introduction  of  new 
models,  the  application  of  materials  to 
save  weight,  and  the  advances  in 
electronic  technology  which  improved 
fuel  economy  in  MY  1993. 

A.  New  Models 

I.  Passenger  Cars 

a.  Domestic.  The  domestic 
manufacturers  introduced  and  replaced 
several  cars,  as  well  as  updated  several 
previous  passenger  cars.  Chrysler 
unveiled  its  new  midsize  LH  models — 
the  Chrysler  Concorde,  Dodge  Intrepid, 
and  Eagle  Vision.  These  models  are 
built  on  the  new  front-drive  LH 
platform,  the  company's  first  new 
platform  in  10  years.  The  main  features 
included  advanced  technology,  roomy 
interior,  ride  comfort,  handling 
precision,  safety,  fuel  economy,  and 
power.  The  LH  models'  longitudinally 
mounted  engines  include  a  153 
horsepower  (hp)  overhead-valve  (OHV) 
3.3  Uter  (1)  V-6  and  a  214  hp  single- 
overhead-cam  (SOHC)  3.5L  24-valve  V- 
6  (standard  on  some  models,  optional 
on  others)  developed  especially  for  the 
LH  line.  Both  engines  are  mated  to  only 
one  transaxle:  the  42LE  automatic,  a 
fully  adaptive  electronically  controlled 
four-speed  with  torque  converter  lockup 
clutch.  The  low  drag  coefficient  (0.31 
Cd)  of  these  models  contributed  to  their 
fuel  efficiency  which  averaged  24  mpg 
for  MY  1993. 

Also  new  to  the  Chr\sler  Eagle  Talon, 
is  a  smaller  1.8L  1—4  engine  offered  with 
either  5-speed  manual  or  4-speed 
automatic  transmission  and  dehvering 
an  average  fuel  economy  of  27  mpg. 

The  Plymouth  Division  offered  a 
redesigned  Colt  coupe  and  sedan  and 
Vista  wagon  with  a  new  1.8L  16  valve 
SOHC  engine  that  produces  113  hp  and 
a  2.4L  16  valve  SOHC  engine  on  the 
Vista  only  that  produces  136  hp.  The 
average  fuel  economy  on  the  Colt's  1.5L 
4-cylinder  engine  with  a  5-speed 
manual  transmission  increased  by  3 
mpg  dty  and  5  mpg  highway  over  its 
MY  1992  counterpart. 

Ford  has  two  new  models — the 
Lincoln  Mark  VIII  sport  luxury-  coupe 
and  the  Mercury  Villager  rainivan  (the 
latter  is  discussed  later  with  the  light 
trucks).  The  Mark  VIII  features  an 
aerodynamic  design  style  powered  by  a 
new  aluminum  double-overhead-cam 
(DOHC)  V-a  engine  and  a  new  Ford 
"4R70W"  4-speed  automatic 
transmission.  The  "4R70W"  stands  for 
4-speed,  rear-drive,  700  pound-feet 
torque  capacity  and  wide  ratio.  The 


transmission's  electronic  and  hydraulic 
controls  work  together  to  provide 
smooth  shifts  and  torque-converter  lock- 
up in  third  and  foiulh  gear.  This 
reduces  the  converter  sUppage  and 
improves  the  fuel  economy.  The  average 
fuel  economy  on  this  model  is  nearly  24 
mpg  compared  with  22.3  mpg  for  the 
predecessor  Mark  VII  model. 

Ford  redesigned  the  ?.-door  Probe  for 
MY  1993  based  on  Mazda's  latest  MX- 
6.  The  Probe  has  a  cab  forward  design 
and  is  powered  by  multivalve  engines. 
The  base  model  is  equipped  with  a  115 
hp  2L,  4-cylinder  engine  and  the  GT  is 
powered  by  a  165  hp  2.5L  V-6  engine. 
The  average  fuel  economy  on  the  5- 
speed  manual  transmission  has 
improved  by  2  mpg  over  the  MY  1992 
model. 

The  limited-edition  Ford  Mustang 
Cobra  specialty  model  featured  a  230  hp 
version  of  the  Mustang's  5L  V-8  engine, 
a  5-speed  manual  transmission.  17-inch 
aluminum  wheels,  a  spoiler,  and  ground 
effects  trim.  The  average  fuel  economy 
improved  by  1  mpg  on  the  4-speed 
automatic  transmission  version  over  the 
MY  1992  counterpart. 

General  Motors  (GM)  redesigned  the 
Chevrolet  Camaro  and  Pontiac  Firebird. 
These  two  sport  coupes  received 
smoother  lines  and  a  more  gradual 
profile.  The  base  engine  for  these 
models  is  a  new  3.4L  V-6  engine.  Fuel 
economy  improves  by  1  mpg  over  the 
1992  model. 

b.  Imports.  The  import  manufacturers 
also  introduced  a  variety  of  new 
passenger  cars  and  updates  of  their 
previous  models  for  MY  1993.  Audi 
introduced  a  new  90  series  luxury/sport 
sedans  for  MY  1993  in  front-  and  all- 
wheel  drive.  All  models  are  powered  by 
a  2.8L  172  hp  DOHC  V-6  engine.  The 
90S  and  CS  have  an  average  fuel 
economy  of  23  mpg. 

BMW  "replaced  the  735i  and  735iL 
with  the  740i  and  740iL  for  MY  1993. 
the  740i  and  the  long-wheeibase  740iL 
(111.5  inches)  are  powered  by  a  new 
4.0L  32-valve  V-8  and  a  new  5-speed 
automatic  transmission  that  replaces  the 
3.5L  MY  1992  engine.  The  V-8  is  BMW's 
first  new  engine  since  MY  1985.  The 
average  fuel  economy  improved  by  1 
mpg  over  the  MY  1992  counterparts. 
BMW  improved  the  low-end  torque  and 
gas  mileage  for  its  2.5L,  inline  six- 
cylinder  engine  used  in  the  subcompact 
3-series  and  the  compact  5-series. 

Honda  introduced  the  Civic  Del  Sol 
which  replaced  the  CRX.  The  Civic  Del 
Sol  is  a  sporty  2-seater  with  a  1.5L 
SOHC  4-cylinder  engine  mated  to  a  5- 
speed  manual  transmission  with  an 
average  fuel  economy  of  43  mpg  or  a  4- 
speed  automatic  with  an  average  of  39 
mpg. 


Hyundai's  Scoupe  gets  a  new  Alpha 
engine,  the  first  engine  designed  by 
Hyundai.  The  Alpha  engine  is  a  1.5L  12 
valve,  multiport-fuel-injection  (MFI)  4- 
cylinder  engine.  The  engine  has  14 
percent  more  horsepower  and  torque 
than  the  engine  it  replaced.  The  average 
fuel  economy  improved  by  1  mpg  for 
the  5-speed  manual  transmission  and 
0.5  mpg  for  the  4-speed  automatic 
transmission  over  its  MY  1992 
counterpart. 

jaguar,  a  Ford  subsidiary,  introduced 
two  new  models — the  XJR-S  and  X)12. 
The  XJR-S  is  a  limited  edition  equipped 
with  a  312  hp  engine.  The  MY  1993  X)S 
Jaguar  coupe/convertible  uses  a  6- 
cyhnder  engine  instead  of  a  V-12.  for 
the  first  time  in  22  years.  The  highway 
rating  for  the  convertible  is  23  mpg, 
compared  with  17  mpg  for  MY  1992. 
The  XJ12  is  a  301  hp  model  based  on 
the  XJ6  sedan  with  the  engine 
compartment  modified  to  fit  a  6.0L  24- 
value  V-12  engine.  It  has  a  4-speed 
automatic  transmission  with  both  sport 
and  normal  shift  modes. 

Mercedes-Benz  added  a  soft  top,  4- 
seat  convertible — the  300CE  Cabriolet — 
and  replaced  the  400SE  with  a  long- 
wheelbase  version,  the  400SEL. 
Mercedes  introduced  22  new  models  for 
MY  1993.  the  most  ever  for  the 
company,  with  emphasis  on  the  300 
class,  the  Mercedes  volume  leader. 

Four  300-class  models  get  a  new  24- 
valve  engine  that  is  bigger  and  more 
powerful  than  the  old  engine,  yet  gets 
better  mileage.  Better  mileage  means 
that  the  400E  loses  a  $1,300  gas  guzzler 
penalty  and  the  penalty  on  the  500E  is 
cut  in  half  to  SI  .300.  both  are  powered 
by  V-8  engines.  The  300CE  Cabriolet  is 
based  on  the  300CE  coupe  and  it  is  the 
first  Mercedes  4-seat  convertible  for 
United  States  sale  since  1971  The 
Cabriolet  comes  equipped  with  a  217  hp 
3.2L  24  valve  DOHC  6-cylinder  engine 
mated  to  a  4-speed  automatic 
transmission.  The  average  fuel  economy 
on  this  model  is  20.5  mpg. 

Mercedes-Benz  also  added  a  new  600 
SEC  coupe  and  600  SL  convertible.  Both 
are  powered  by  a  389  hp,  6.0L  DOHC  V- 
12  engine  mated  to  a  4-speed  automatic 
transmission  with  an  average  hiel 
economy  of  15.7  mpg  for  the  former  and 
17.1  mpg  for  the  latter,  both  of  which 
exceed  the  fuel  economy  achieved  by 
the  Mercedes  sedan  using  the  same 
engine. 

Mitsubishi  introduced  a  new  wagon 
version  of  the  Diamante,  equipped  with 
a  3.0L  SOHV  V-6  engine  producing  175 
hp.  This  vehicle  is  imported  from 
Australia.  Mitsubishi  restyled  the 
Mirage  as  a  FWD.  2-door  sporty  coupe 
or  a  4-door  family  sedan.  "The  coupes 
have  a  92  hp  1.5L  SOHC  4-cylinder 
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engine  and  the  sedans  have  a  1.8L  4- 
q.'linder  engine,  the  Mirage  1.5L  4- 
cyUnder  5-speed  transmission  average 
fuel  economy  improved  by  4  mpg  over 
its  MY  1992  counterpart.  Mitsubishi 
claims  that  its  ECI-Multipoint  sequential 
hjei  injection  system  and 
microprocessor-controlled  ignition 
maximize  resjx)nsive  performance, 
combustion  efficiency,  and  fuel 
economy  (Automotive  News.  August  3. 
1992). 

Nissan  mtroduced  the  Altima.  an  all- 
new  F\VD  midsize  sedan  replacing  the 
Stanza.  It  has  a  150-hp  2.4L  DOHC  4- 
cvlinder  engine  coupled  with  either  a  5- 
speed  manual  or  4-speed  automatic 
transmission. 

Saab,  a  GM  subsidiary',  expanded  its 
9000  model  hne  by  introducing  the 
yOOOCS  4-door  hatchback  and  the  9000 
aerodynanuc  hatchback.  The  9000CS 
was  powered  by  a  naturally-aspirated 
150  hp  2.3 L  I— 4  or  optional 
turbochar^ed  200  hp  engine.  The  4- 
speed  automatic  and  the  5-speed 
manual  each  improved  by  1  mpg  over 
the  MY  1992  model. 

Subaru  introduced  the  all-new 
Impreza.  which  comes  in  a  choice  of  4- 
door  sedan  and  wagon  models.  The 
Impreza  replaces  the  8-year-old  .Subaru 
Loyale  compact,  although  the  Loyale 
station  wagon  will  remain  in  the  line. 
The  Impreza  is  based  on  a  shortened 
Legacy  platform  The  United  States 
models  are  powered  by  a  1.8L.  110  hp 
4-c\linder  engine,  essentially  a  smaller 
version  of  the  2.2L  engine  in  the  Legacy, 
and  sharing  its  horizontally  opposed 
arrangement.  The  hif  1  economy  has 
improved  by  one  tenth  of  a  mile  per 
gallon  over  the  Loyale  with  automatic 
transmission. 

Toyota  restyled  the  Corolla  and 
moved  it  from  the  sub-compact  to 
compact  EPA  classification.  The  Corolla 
has  a  new  115  hp  1.8L  16  valve  DOHC 
4-rvlinder  engine  and  a  5-speed  manual 
transmission.  The  average  Corolla  fuel 
economy  improved  by  1  mpg  for  MY 
1993  over  MY  1992.  The  Toyota  Lexus 
division  introduced  the  all-new  GS300 
with  a  220  hp  3.0L  24-valve  DOHC  I- 
6  engine  and  an  average  fuel  economy 
of  20.5  mpg. 

Volvo  introduced  the  850GLT,  the 
new  front-wheel  drive  (F\VD),  sport 
sedan,  powered  by  a  transversely 
mounted  20-valuc  168  hp  in-line  5- 
cylinder  engine  coupled  with  an  all-new 
5-speed  manual  or  optional  4-speed 
automatic  transmission  designed  to  take 
up  less  space. 

II.  Light  Trucks 

a.  Domestic.  Chr>sler's  Ram  passenger 
van/wagon  was  restyled  in  the  front  and 
received  a  redesigned  5.2L  engine,  along 


with  an  increase  in  horsepower  to  230 
from  190.  improving  the  average  fuel 
economy  on  the  4-speed  automatic 
transmission  by  1  mpg. 

Ford  introduced  a  new  redesigned 
Ranger  compact  pickup  for  MY  1993. 
The  Ranger  offers  a  3.0L  V-6  engine 
replacing  the  previously  standard  2.9L 
engine.  The  average  fuel  economy  witJi 
the  4-speed  automatic  transmission 
improved  by  0.1  mpg,  and  with  the  5- 
spjeed  manual  transmission  it  improved 
by  0.5  mpg.  The  Villager  FWD  minivan 
was  designed  and  engineered  by  Nissan 
Motor  Company  and  produced  at  the 
Ford  Avon  Lake.  Ohio,  assembly  plant 
for  both  Mercury  and  Nissan.  It  is  the 
first  minivan  offered  by  the  Lincoln- 
Merciiry  Division.  The  Villager  is 
powered  by  a  150-hp  3L  SOHC  V-6 
engine  with  sequential  electronic  fuel 
injection  and  a  4-speed  automatic 
transmission.  The  Nissan  version  of  the 
minivan  is  called  the  Quest. 

b.  Imports.  Toyota  introduced  the  all- 
new  T-lOO  full-sized  pickup  truck  for 
MY  1993.  The  all-wheel  drive  T-lOO 
comes  equipped  with  a  3.0L  SOHC  V- 
6  engine  producing  150  hp  mated  to  a 
5-speed  manual  transmission  with  an 
average  fuel  economy  of  nearly  17  mpg. 
Compared  to  the  Big  3  (GM.  Ford,  and 
Chrysler)  pickups  with  6-cylinder 
engines.  Toyota's  6-cylinder  has  better 
fuel  economy  than  any  of  the  Big  3.  GM 
is  its  closest  competitor,  being  only  one 
tenth  of  a  mile  per  gallon  behind. 

Volkswagen,  some  43  years  after 
inventing  the  passenger  van.  introduced 
in  the  United  States  its  first  front-drive 
van.  the  Eurovan.  The  Euro  van  has  a 
box  shape,  as  well  as  an  optional  "pop 
top"  camper  version.  The  Eurovan  is 
powered  by  a  new  in-line,  transverse- 
mounted.  2.5L  five-cyUnder  engine.  The 
109-hp  engine  provides  21  percent  more 
power  and  20  percent  more  torque  than 
its  predecessor.  The  new  design 
improved  the  vehicle's  aerodynamics, 
providing  a  drag  coefficient  of  0.37. 

B.  Engine  and  Transmission  Technology 

Some  manufacturers  made  significant 
improvements  in  engine  technology  for 
MY  1993.  Chrysler's  Dodge  Intrepid. 
Chrysler  Concorde,  and  Eagle  Vision 
offer  a  3.5L,  24-valve  V-6  engine 
combined  with  a  new  42LE  electronic  4- 
speed  transaxle  to  propel  the  LH  cars. 
Chrysler  claims  that  these  are  the  most 
technologically  advanced,  responsive, 
and  reliable  powertrains  in  its  history. 
This  SOHC  engine  delivers  a  peak  214 
hp  at  5,800  revolutions  per  minute 
(rpm)  and  221  foot-pounds  (ft.-lbs.)  of 
torque  at  2,800  rpm. 

Instead  of  using  the  ustial  transverse 
position  of  front-wheel-drive  engines. 
Chrysler  went  longitudinal,  or  north- 


south,  in  part  to  allow  for  later 
adaptation  of  future  rear-to  or  4-wheel- 
drive  versions. 

Ford  improved  its  MY  1993  Mark  VIII 
with  a  new  DOHC  32-valve  all- 
aluminum  version  of  its  4.6L  modular 
V-8  engine.  The  engine  is  rated  at  280 
hp  at  5,500  rpm,  with  a  torque  rating  of 
285  ft.-lbs.  at  4.500  rpm,  about  33 
percent  more  power  than  the  4.6L  SOHC 
engine  in  its  210  hp  dual  exhaust  form. 
The  new  engine  is  the  first  DOHC,  4- 
valve  V-8  engine  mass  produced  by 
Ford,  and  the  first  Ford  all-aluminum 
V-8  production  engine.  The  engine 
features  improved  durability,  quality 
and  reliability,  improved  fuel  efficiency 
through  reduced  friction  and  optimized 
combustion  chamber  design,  and  use  of 
advanced  technology  in  design  and 
manufacturing. 

GM's  powerful,  2-door  sporty  coupes, 
the  Chevrolet  Camaro  and  Fontiac 
Firebird,  were  redesigned  for  MY  1993 
with  an  OHV  3.4L  6-cylinder  engine, 
that  develops  160  hp  at  4.600  rpm  and 
200  ft.-lbs.  of  torque  at  3.600  rpm.  an 
increase  of  20  in  both  hp  and  ft.-lbs.  of 
torque  compared  to  last  year.  The  added 
power  is  the  result  of  a  2  millimeter 
(mm)  increase  in  bore  to  91.9  mm.  a  rise 
in  compression  ratio  to  9:1  from  8.5:1 
and  the  addition  of  sequential  fuel 
injection  in  place  of  multipoint  fuel 
injection. 

GM's  Chevrolet  and  GMC  truck 
divisions  have  a  new  electronically 
controlled  4-speed  automatic 
transmission  in  full-sized  pickups.  The 
new  4L  60-E  transmission  replaces  the 
nonelectronic  4-speed  unit. 

The  Geo  Prizm  has  a  Toyota-built 
electronically  controlled  4-speed 
automatic  with  lockup  torque  converter. 
The  new  transmission  is  coupled  to  a 
1  8L  DOHC  4-c>linder  engine  delivering 
115  hp  at  5.600  rpm  and  115  ft.-lbs.  of 
torque  at  4,800  rpm. 

Honda's  Acura  Legend  introduced  a 
new  3.2L  24-valve  V-6  engine.  The 
difference  in  this  engine  over  its 
predecessor  is  that  the  intake  and 
exhaust  timing,  valve  Hft.  and  valve 
diameter  are  changed  to  achieve  a  30-hp 
increase  to  230  hp  at  6,200  rpm,  but 
with  peak  torque  reduced  to  206  ft.-lbs. 
at  5.000  rpm.  Fuel  economy  is  virtually 
unchanged. 

Toyota's  Land  Cruiser  received  a  new 
4.5L  DOHC  24-valve  IFZ-FE  in-line  6- 
cylinder  engine  rated  at  212  hp  at  4.600 
rpm  and  275  ft.-lbs.  of  torque  at  3,200 
rpm.  This  is  a  37  percent  increase  in 
horsepower  over  its  MY  1992 
counterpart,  and  the  fuel  economy 
improved  by  0.5  mpg. 

The  Miller  Cycle  engine  offers  a  50- 
percent  gain  in  torque  over  conventional 
engines  and  gets  10  percent  to  15 
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percent  better  fuel  economy.  Mazda 
announced  that  it  is  ready  to  install  a 
version  of  the  Miller-cycle  engine  in  a 
near-future  high-compression,  lean- 
system  piston  engine  that  combines  lean 
bum  and  the  M-Milier  cycle.  (The  M 
denotes  Mazda.)  Mazda  says  the  engine, 
which  has  a  compression  ratio  of  12;1, 
will  produce  50  percent  greater  torque 
than  a  standard  engine.  The  M-Miller 
cycle  uses  a  Lysholm  compressor  jointly 
developed  by  Mazda  and  Ishikawajima- 
Harima  Heavy  Industries  Co.  Ltd.  (IHI) 
to  boost  initial  intake  pressure,  but 
releases  excess  air  as  the  piston  begins 
its  compression  stroke.  Mazda  plans  to 
introduce  this  technology  in  the  United 
States  on  the  Millenia  model  in  the 
spring  of  1994. 

Interest  in  the  2-stroke  engine  is 
declining  while  interest  in  direct- 
injected  (DI)  gasoline  4-strokes  is  on  the 
rise.  With  DI  engines,  the  fuel  is  injected 
directly  into  the  combustion  chamber 
rather  than  the  intake  manifold,  which 
is  the  general  practice  on  fuel-injected 
gasoline  engines.  Reports  of  poor 
perform.ance  in  early  2-stroke  Ford 
Motor  Company/Orbital  field-test  Fiesta 
models  in  Europe  (Ward's  Engine  and 
Vehicle  Technology  Update,  December 
15,  1991,  p. 6)  appear  to  be  a  factor. 

Toyota  indicates  that  the  first  DI 
gasoline  engines — termed  "incylinder 
injection"  by  Toyota — will  reach  the 
market  in  late  1993  and  will  account  for 
over  25  percent  of  the  Japanese 
manufacturer's  gasoline  automobile 
engines  by  the  year  2012.  Hyundai 
developed  the  company's  first  internally 
designed  engine,  a  1.5L  4-cylinder 
engine  delivering  92  hp  at  5.500  rpm 
and  97  ft.-lbs.  of  torque  at  4.000  rpm. 
The  compression  ratio  is  10;1. 
Hyundai's  turbocharged  version 
produces  115  hp  at  5.500  rpm 

C .  Electronics 

Applications  of  electronics 
components  in  vehicles  continues  to 
rise.  Some  of  the  applications  include  4- 
wheel  steering,  tire-pressure  sensing, 
instnxmentation.  and  in-car 
entertainment  grouping,  but  the  main 
concentration  is  in  engine  management, 
powertrain  managment,  antilock  braking 
systems,  air  bags,  air  conditioning  and, 
increasingly,  suspension  control. 

Electronically  controlled  automatic 
transmissions  now  accoimt  for  33.9 
percent  of  United  States  cars  produced. 
The  automobile  manufacturers  have 
advanced  toward  more  sophisticated 
fuel  injection  systems.  Sequential  fuel 
injection  installation  rates  rose  to  43.3 
percent  in  MY  1992.  from  28.2  percent 
in  MY  1991.  Traction  control  systems 
are  featured  on  2.3  percent  of  United 


States-built  passenger  cars  (Ward's 
Automotive  Reports,  April  19,  1993). 

The  role  of  sensors  and  sensing 
systems  is  becoming  increasingly 
important  in  the  automotive  industr\'. 
Since  the  electronics  market  is  growing 
in  the  safety  and  the  information  fields, 
the  objec-t  of  sensing  will  be  expanding 
further  in  the  future.  Sensors  and 
sensing  technologies  for  future 
automotive  systems  can  be  categorized 
into  three  fields  of  applications — engine 
and  powertrain  control,  safety  and 
suspension  control,  and  information 
exchange. 

In  engine  and  powertrain  systems. 
sensors  are  required  for  combustion  and 
engine  output  detection  and  control. 
Exhaust  emissions  and  fuel 
consumption  will  be  reduced 
simultaneously  over  the  next  decade. 
The  primary  objective  of  the  sensors  is 
to  control  engine  and  transmission 
peiramenters,  but  sensing  technology 
improvements  are  needed  to  determine 
limit  conditions. 

Combustion  sensing  will  be  an 
essential  technology  for  engine  control. 
Elmissions  are  strongly  dependent  on  the 
air/fuel  (A/F)  ratio,  and  the  best  fuel 
consumption  is  obtained  when  engine 
operation  is  in  the  lean  bum  fuel  range. 
Except  for  oxides  of  nitrogen  reduction, 
the  lean  fuel  condition  is  best  for  both 
emissions  and  fuel  consumption 
reductions.  Since  the  engine's  output 
and  emissions  are  the  results  of 
combustion,  direct  monitoring  of 
combustion  is  the  key  for  controlling 
them. 

D.  Materials 

For  M^'  1993,  manufacturers  selected 
sheet  molding  compound  (SMC), 
plastics,  aluminum,  high-strength  steel, 
powdered  metal  (P/M),  and  magnesium 
for  a  number  of  significant  new 
component  applications  in  their  cars, 
vans,  and  pickup  trucks.  The  reduced 
weight  of  these  components  contributed 
to  improved  fuel  economy  of  the  models 
using  them. 

SMC  was  once  predicted  to  be  headed 
for  extinction,  but  continues  to  have 
steady  growth  in  usage  despite 
numerous  setbacks.  "The  SMC 
Automotive  Alliance  trade  group 
forecasts  an  18-percent  gain  in  SMC  use 
in  MY  1993,  from  147  miUion  pounds 
to  173  million  pounds,  on  North 
American-produced  vehicles  (Ward's 
Auto  World,  September  1992).  New 
SMC  applications  continue  to  grow, 
including  roof,  doors,  and  a  rear  hatch 
on  GM's  Fontiac  Firebird  and  Chevrolet 
Camaro  sports  cars,  a  unique  plastic- 
and-steel-body  hybrid.  Ford's  new  Mark 
VIll  hood  is  made  of  SMC  for  MY  1993. 


Aluminum  use  in  automobiles  grew 
steadily,  representing  an  estimated 
average  of  178  pounds  of  the  content  of 
United  States  cars  for  MY  1993  (Ward's 
Auto  World,  September  1992).  Most 
applications  are  in  engine  blocks  and 
heads,  transmission  casings,  steering 
systems,  shock  absorbers,  bumper 
systems,  and  other  non-structural 
components.  Aluminum  is  used  more 
not  only  for  body  panels  but  for 
structural  components,  as  well. 

Audi  engineers  say  the  body-in-white 
of  the  next  generation  V8  model 
(codenamed  300),  which  will  feature  an 
all-aluminum  body  and  spaceframe.  is 
half  the  weight  of  a  conventional  steel 
unit. 

For  the  first  time,  an  aluminum-head 
version  of  GM's  5.7L  V-8  engine  is  used 
on  vehicles  other  than  the  Corvette.  The 
new  F-body  cars  use  castings  from  CMI 
International,  Incorporated  in 
Southfield,  Michigan,  to  help  reduce 
weight.  Aluminum  heads  also  are 
offered  for  the  first  time  in  the 
Oldsmobile  Ciera  and  Buick  Century 
2.2L.  The  aluminum  2.2L  1-4  engine 
replaces  the  2.5L  4-cylinder  cast  iron 
engine. 

Ford  is  by  far  the  most  aggressive 
United  States  manufacturer  in  its  plans 
for  aluminum  usage,  especially  in  body- 
panel  applications.  It  uses  about 
350.000  aluminum  hoods  per  year  on 
large  cars  such  as  the  Mercury  Grand 
Marquis.  Ford  Crown  Victoria,  and 
Lincoln  Town  Car 

The  cylinder  heads  for  Chryslers  new 
24-valve.  3.5L  V-6  engine  are  also 
aluminum.  These  applications  are 
CTirrently  being  used  in  LH  cars — Dodge 
Intrepid,  Eagle  Vision,  Chrysler 
Concorde,  New  Yorker,  and  LHS — 
which  use  about  200  pounds  of 
aluminum,  compared  with  an  industry 
average  of  less  than  180  pounds. 

Even  as  the  use  of  plastics  grew,  steel 
continued  as  the  primary  material  in 
United  States-built  family  vehicles, 
comprising  well  over  50  percent  of  the 
weight  of  the  average  passenger  car 
according  to  Ward's  1993  Automotive 
Yearbook.  GM's  Cadillac  Division  has  a 
new  steel-intensive  Fleetwood,  and 
Fleetwood  Broughams  use  stainless 
steel  on  the  lower  side  trim  and  plated 
stainless  steel  trim  on  all  the  wheel 
openings.  The  Nissan  Altima  and  the 
Chrysler  LH  cars,  each,  use  more  than 
1,500  pounds  of  steel  per  car  (Ward's 
Auto  World.  September  1992).  Steel 
increases  to  1,900  pounds  per  vehicle 
for  the  new  Mercury  Villager  and  Nissan 
Quest  minivans.  Chr\sler  uses  almost  as 
much  steel  on  its  new  Jeep  Grand 
Cherokee  wagon. 

Apphcations  for  P/M  grew  steadily  in 
recent  vears,  and  several  new  and 


10214 


Federal  Register    '  Vo!    59,  No    42    '  Thursday,  March  3,  1994  /  Notices 


expanded  applications  were  introduced 
in  MY  1993.  including  the  connecting 
rods  used  in  GM's  5.7L  V-8  engines. 
This  marks  the  first  time  GM  used  Pfhi 
connecting  rods  in  any  of  its  North 
American  powerplants.  The  new  rods 
add  12  pounds  of  P/M  per  engine.  The 
average  United  States-built  car  contains 
about  25  pounds  of  P'M.  Ford  currently 
is  the  industry  leader  in  F/M 
applications;  it  has  P/M  connecting  rods 
in  two  of  its  engines,  a  V-8  and  the  1.9L 
4-cylinder  (Ward's  Automotive 
Yearbook,  1993). 

Magnesium  use  increased  this  model 
year  when  Chrysler  added  magnesium 
engine-accessory  mounting  brackets  on 
its  Jeep  Grand  Cherokee  and  LH  cars. 
Ford,  meanwhile,  is  expanding  its  use  of 
magnesium  steering-column  parts,  and 
GM  IS  employing  18  pounds  of 
magnesium  components  in  its  Northstar 
V-8  engines  The  average  domestic 
\  chicle  contains  about  6  pounds  of 
magnesium  (Ward's  Auto  World, 
September  1992). 

United  States  manufacturers  formed  a 
research  partnership,  under  the  United 
States  Council  for  Automotive  Research 
(USC.^R)  direction,  that  will  explore  the 
use  of  new  materials.  The  consortium, 
called  the  United  States  Automobile 
Materials  Partnership  (USAMP).  will 
seek  to  reduce  vehicle  mass  for 
improved  fuel  economy,  emissions, 
reliability,  safety,  crash  worthiness,  and 
recyclability  by  expanding  appUcalion 
of  new  materials. 

USAMP  states  that  to  improve  fuel 
economy  8-10  mpg  through  mass 
reduction  in  a  4,000-pound  car.  weight 
will  have  to  be  cut  1,000  pounds. 
US.AMP  targeted  aluminum  as  the 
primary  metal  in  its  program  to  reduce 
vehicle  m.ass  though  ceramics, 
engineered  plastics,  magnesium/ 
titanium,  and  steel  are  also  being 
studied. 

E  Summary 

Due  to  the  stabilization  of  oil  prices 
and  supply,  consumer  demand  in  MY 
1993  shifted  sUghtiy  to  more  powerful 
and  roomier  passenger  cars  and  light 
trucks.  The  auto  industry,  responding  to 
this  shift,  increased  the  horsepower  of 
Its  engines  and  shifted  production  mix 
to  moderately  larger  cars.  There  were 
some  considerable  technical  gains, 
particularly  in  lightweight  material 
usage,  that  contributed  to  improved  fuel 
economy  for  several  models. 
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Announcing  the  Third  Meeting  of  the 
Crash  worthiness  Subcommittee  of  the 
Motor  Vehtcie  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnON:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
third  meeting  of  the  Crashworthiness 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  April  1992 
meeting  to  examine  research  questions 
regarding  crashworthiness  of  vehicles 
under  10,000  pounds  GVW. 
DATE  AND  TIME:  The  meeting  is 
scheduled  for  March  21. 1994,  from 
10:30  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  8236  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street.  SW.. 
Washington.  EXI. 

SUPPLEMENTARY  INFOflMATION:  In  May 
1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety  research, 
and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

At  the  first  meeting  of  the 
Crashworthiness  Subcommittee  on 
November  16,  1992,  a  Biomechanics 
Working  Group  and  an  Aggressivity  and 
Compatibility  Working  Group  were 
established  to  carry  on  a  technical 
information  exchange  of  ongoing 
research  with  the  goal  of  presenting 
advice  to  the  Crashworthiness 
Subcommittee. 

This  meeting  of  the  Crashworthiness 
Subcommittee  wall  include  status 
reports  by  the  Biomechanics  Working 
Group  and  the  Aggressivity  and 
Compatibihty  Working  Group  as  well  as 
an  update  on  related  NHTSA 
biomechanics  and  crashworthiness 
research  programs  and  progress. 

The  meeting  is  open  to  the  public, 
and  participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 

A  public  reference  file  (Number  88- 
01 — Crashworthiness  Subcommittee) 
has  been  established  to  contain  the 
products  of  the  Subcommittee  and  will 
be  open  to  the  public  during  the  hours 
of  9:30  a.m.  to  4  p.m.  at  the  National 


Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons.  Office  of  Research  and 
Development,  400  Seventh  Street,  SW., 
Room  6206,  Washington,  DC  20590. 
telephone:  (202)  366-4862. 

Issued  on:  February  25.  1994. 
George  L.  Parlter, 

Chairman.  Motor  Vehicle  Safety  Research 

Advisory  Committee. 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

[Dept  Circ.  570, 1993  Rev.,  Supp.  No.  10] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  DIAMOND  STATE 
INSURANCE  COMPANY 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308.  Title  31. 
of  the  United  Slates  Code  effective 
December  31,  1993.  Federal  bond- 
approving  officers  should  aimotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1993  Revision,  on  page  35791  to 
reflect  this  addition: 

DIAMOND  STATE  INSURANCE  COMPANY. 
BUSINESS  ADDRESS:  Three  Bala  Plaza. 
East  Suite  300.  Bala  Cynwyd,  PA  19004. 
PHONE:  (215)664-1500. 
UNDERWRITING  LIMITATION  b/: 
$2,401,000.  SURETY  LICENSE  c/:  AL, 
AZ,  AR.  CO,  DE.  DC,  FL,  GA,  ID,  IN,  lA. 
KS,  KY,  LA.  MD,  MA,  MI,  MN,  MS,  MO, 
MT,  NE.  NV.  NH.  NJ,  NM,  NC.  ND,  OK, 
OR.  RI,  SC,  SD.  TN,  UT,  VT,  VA.  WV, 
WY.  INCORPORATED  IN:  Indiana. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  pubUshed  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
area  in  which  licensed  to  transact  surety 
business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch. 
Fund  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury.  Washington,  DC  20227, 
Telephone  (202) 874-6696. 
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Dated:  February  24. 1994. 
Chu-lea  F.  Scfawan  m. 

Director  Funds  Management  Division, 
Financial  Management  Service. 
IFR  Doc.  94-4793  Filed  3-2-94;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Exchang«  Program  To  Enhance  the 
Qualtty  of  Put>llc  Administration  in  the 
Jordan,  Lebanon,  and  Syria  (Put>iic 
and  Private  Nonprofit  Organizations  In 
Support  of  International  Educational 
and  Cultural  Activities) 

agency:  United  States  Information 

Agency. 

ACTION:  Notice;  request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  a  competitive  grants  program 
for  nonprofit  organizations  to  develop  a 
multi-phased  exchange  program 
intended  to  enhance  the  quality  of 
pubhc  administration  in  Jordan, 
Lebanon,  and  Syria. 

Twelve  to  15  public  administrators 
fi-om  Jordan,  Lebanon,  and  Syria, 
engaged  in  municipal  management,  the 
pro\'ision  of  social  services,  or 
educational  administration,  will  travel 
to  the  United  States  for  a  six-week 
program  in  administration  and 
management,  combining  a  short  but 
intensive  introduction  to  management 
theory  and  practice  and  a  month-long, 
hands-on  internship  in  an  appropriate 
American  institutional  structure. 

Subsequently,  two  or  three  American 
pubhc  administrators  wrill  travel  to  each 
of  the  target  countries  to  conduct 
workshops  and  follow-on  training 
activities  with  the  original  participants 
and  their  colleagues. 

Interested  apphcants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  RFP  deadline, 
the  Office  of  Qtizen  Exchanges  may  not 
discuss  this  competition  in  any  way 
with  apphcants  until  the  final  decisions 
are  made. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
94-21. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  May  13, 1994. 
Faxed  documents  will  not  be  accepted. 


nor  will  documents  postmarked  May  13, 
1994,  but  received  at  a  later  date.  It  is 
the  responsibihty  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  this  deadUne. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to;  U.S.  Information 
Agency.  Ref;  E/P-94-21,  Office  of 
Grants  Management  (E/XE),  301  Fourth 
Street  SVV  -room  336,  Washington,  DC 
20547 

CONTACT  FOR  MFOftMATION:  Interested 
organizations/institutions  should 
contact  the  Office  of  Qtizen  Exchanges 
(E/P),  USL\,  301  Fourth  Street  SW., 
room  224,  Washington  DC  20547,  fax 
(202)  619-^350,  tel.  (202)  619-5319.  to 
request  detailed  appUcation  packages 
which  include  all  necessary  forms  and 
guidelines  for  RFP  proposals,  including 
specific  budget  preparation.  Please 
specify  the  name  of  USIA  Program 
Specialist  Thomas  Johnston  on  all 
inquiries  and  correspondence. 

Background/Objectives  of  This  Program 

Within  the  past  two  years,  poUtical 
and  social  evolution  in  the  Middle  East 
has  produced  democratic  elections  in 
Jordan  and  Yemen,  the  re-cmergence  of 
civil  government  in  Lebanon,  an 
agreement  intended  to  bring  about 
Palestinian  self  government  and  the 
responsibility  for  providing  and 
administering  social  services  that  entails 
in  Gaza  and  the  West  Bank,  and  the 
gradual  emergence,  in  a  number  of 
heretofore  closed  poUtical  systems,  of 
more  responsive  and  accessible 
governmental  institutions. 

Essential  to  the  success  and  fruition  of 
these  political  experiments  is  the 
development,  in  each  society  a^ected, 
of  responsible  and  responsive 
administration  in  public  institutions 
and  the  perception,  often  absent  in 
developing  societies,  of  a  pubUc  office 
as  a  pubhc  trust.  The  primary  objective 
of  this  program  is,  initially,  to  instill  in 
a  group  of  pubhc  administrators,  with 
responsibihty  for  a  variety  of  civil 
administrative  and  management 
functions,  a  sense  of  civil 
administration  as  a  crucial  element  in 
the  emergence  of  a  viable  civil  culture, 
and  secondly,  to  broaden  and  refine 
their  abihty  to  fulfill  their  duties  and  to 
contribute  to  the  development  of  a  cadre 
of  enhghtened,  self-conscious,  and 
responsible  pubhc  administrators  in 
their  home  countries. 

Participants 

Participants  for  the  U.S.  compKjnent  of 
this  exchange  will  include  mid-level 
pubUc  administrators  from  various 


sectors  health,  education,  housing, 
security,  and  general  social  welfare — 
from  Jordan,  SvTia,  and  Lebanon,  whose 
English-language  skills  are  sufficient  to 
enable  them  to  function  successfully 
during  the  U.S.  internship  phase  of  the 
program.  Participants  viill  be  nominated 
through  coordination  among  USIA,  U.S. 
Information  Service  personnel  in  the 
region,  and  overseas  partner 
institutions.  USIA  and  the  participating 
USIS  posts  retain  the  right  to  nommate 
all  participants  and  to  accept  or  reject 
participants  recommended  by  grantee 
institutions. 

American  participants  in  the  program, 
both  those  institutions  which  will  host 
foreign  pubhc  administrators  in  the 
United  States  and  those  individuals 
who  vnll  subsequently  travel  overseas 
as  resource  persons  in  the  second 
component  of  the  exchange,  will  be 
selected  by  the  American  grantee 
organization  in  consultation  with  the 
Office  of  Qtizen  Exchanges,  The 
consultants  travelling  overseas  should 
be  fluent  in  the  language  of  the  country 
in  which  the  seminar  is  presented  or  the 
American  grantee  organization  should 
imdertake  to  provide  simultaneous 
interpretation. 

USIS  officers  in  participating 
countries  will  facihlate  the  issuance  of 
visas  and  other  program-related 
material. 

Programmatic  Considerations 

Thematically,  the  program  should: 
Analyze  the  current  status  of  pubhc 
administration  in  the  partirjpanls" 
countries  of  origin  and  determine,  in 
conjunction  with  USIS  posts  in  these 
countries  and  with  the  administrators 
selected  as  participants,  the  needs  to  be 
addressed  by  the  exchange;  provide  the 
participants  both  a  general  and  a 
specific  overview  of  the  administration 
and  management  of  public  service- 
providing  organizations  in  the  United 
States,  begiiming  v\ith  an  historic 
perspective  and  a  survey  of  the 
evolution  of  the  civil  service  system  in 
the  context  of  a  socially  diverse  and 
pohticaliy  democratic  country;  conduct 
for  the  participants  a  short,  intensive 
course,  combining  lectures  with 
discussion,  site  visits,  and  interviews,  in 
pubhc  administration  theory  and 
practice.  This  course  should  also  offer 
an  intensive  orientation  to  the  concept 
of  pubhc  service  as  an  indispensable 
building  block  in  the  structure  of 
democratic  society  and  to  the 
perception  of  a  pubhc  office  as  a  pubUc 
trust;  and  place  the  administrators  in 
month-long  internships  appropriate  to 
their  fields  of  specialization  and 
responsibility  in  their  home  countries 
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Pursuant  to  the  legislation  authorizing 
the  Bureau  of  Education  and  Cultural 
Affairs,  programs  must  maintain  a 
nonpolitical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  Ufe. 

Beyond  the  immediate  goals  of  this 
exchange,  USIA  is  also  interested  in 
supporting  programs  which  will  lay  the 
groundwork  for  new  and  continuing 
links  between  American  and  Middle 
Eastern  educational  institutions  and 
professional  organizations  and  which 
will  encourage  the  further  growth  and 
development  of  democratic  institutions. 

The  grantee  organization  will  be 
responsible  for  most  arrangements 
associated  with  this  program.  These 
include  organizing  a  coherent 
progression  of  activities,  providing 
international  and  domestic  travel 
arrangements  for  all  participants, 
making  lodging  and  local  transportation 
arrangements  for  visitors,  orienting  and 
debriefing  participants,  preparing  any 
necessary  support  material,  and  working 
with  host  institutions  and  individuals  to 
achieve  maximum  program 
effectiveness. 

To  prepare  foreign  pubUc 
administrators  for  this  project  prior  to 
their  arrival  in  the  United  States,  E/P 
encourages  the  grantee  organization  to 
develop  material  to  be  sent  to  USIS 
offices  overseas  for  distribution  to 
participants.  This  material  might 
include  a  tentative  project  outline  with 
suggested  goals  and  objectives,  relevant 
background  information,  and 
information  about  American  institutions 
and  individuals  involved  in  the 
exchange. 

At  the  beginning  of  the  U.S.  portion 
of  the  program,  the  grantee  should 
conduct  an  orientation  session  for  the 
visiting  participants  which  addresses 
administrative  details  of  the  program 
and  provides  general  information  about 
.\merican  society  and  culture  which 
will  facilitate  the  participants' 
understanding  of  and  adjustment  to 
daily  life  in  the  United  States. 

At  the  conclusion  of  the  program,  the 
group  should  meet  in  a  symposium  to 
review  what  has  been  presented  to  and 
experienced  by  the  participants  and  to 
consider  how  that  which  has  been 
learned  can  most  effectively  be  applied 
upon  the  participants'  return  to  their 
home  countries.  Plans  for  the  second 
component  of  the  exchange  should  also 
be  discussed  at  this  time,  and 
nominations  should  be  accepted  from 
the  participants  of  American  speciaUsts 
who  will  be  invited  to  conduct  follow- 
up  activities  overseas. 


Additional  Guidelines 

Program  monitoring  and  oversight 
will  be  provided  by  appropriate  USIA 
elements. 

Per  EMem  support  from  host 
institutions  during  an  internship 
component  is  strongly  encouraged. 
However,  for  all  programs  which 
include  internships,  a  nonprofit  grantee 
institution  which  receives  funds  from 
corporate  or  other  cosponsors  should 
then  use  those  monies  to  provide  food, 
lodging,  and  pocket  money  for  the 
participants.  In  no  case  could  the  intern 
receive  a  wage  or  "be  hired"  by  the 
sponsoring  institution.  Internships 
should  also  have  an  American  Studies/ 
values  orientation  component  at  the 
beginning  of  the  exchange. 

The  U.S.  grantee  institution  should 
try  to  maximize  cost-sharing  in  all  facets 
of  their  program  and  to  stimulate  U.S. 
private  sector  (foundation  and 
corporate)  support. 

Proposals  Incorporating  internships 
will  be  more  competitive  if  letters 
committing  prospective  host  institutions 
to  supporting  these  efforts  are  provided. 


Funding 

Competition  for  USIA  funding 
support  is  keen.  The  final  selection  of  a 
grantee  institution  will  depend  on 
assessment  of  proposals  according  to  the 
review  criteria  delineated  below. 

The  amount  requested  from  USIA  for 
this  program  should  not  exceed 
$180,000.  However,  organizations  with 
less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000. 

While  applicants  must  provide  an  all- 
inclusive  budget  with  the  proposal,  they 
are  also  encouraged  to  include  separate 
sub-budgets  for  each  program 
component,  phase,  location  or  activity. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that:  (1)  Complies 
with  the  requirements  of  OMB  Circular 
No.  A-133,  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions:  (2)  compUes  with  the 
requirements  of  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92-9; 
and  (3)  includes  review  by  the 
recipient's  independent  auditor  of  a 
recipient-prepared  supplemental 
schedule  of  indirect  cost  rate 
computation,  if  such  a  rate  is  being 
proposed. 

The  audit  costs  shall  be  identified 
separately  for:  (1)  Preparation  of  basic 
financial  statements  and  other 
accounting  services;  and  (2)  preparation 
of  the  supplemental  reports  and 
schedules  required  by  OMB  Circular  No. 


A-133.  AICPA  SOP  92-9,  and  the 
review  of  the  supplemental  schedule  of 
indirect  cost  rate  computation. 

USIA  will  consider  funding  the 
following  project  costs:  1.  International 
and  domestic  air  fares;  visas;  transit 
costs  (e.g.,  airport  taxes);  ground 
transportation  costs. 

2.  Per  diem:  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  international 
participants  or  the  published  Federal 
Travel  Regulations  per  diem  rates  for 
individual  American  cities.  Note:  U.S. 
escorting  stafT  must  use  the  pubhshed 
federal  per  diem  rates,  not  the  flat  rate. 
For  activities  in  the  Middle  East,  the 
Standard  Goverrument  Travel 
Regulations  per  diem  rates  must  be 
used. 

3.  Book  and  cultural  allowance: 
Participants  are  entitled  to  a  one-time 
cultural  allowance  of  $150  per  person, 
plus  a  book  allowance  of  $50.  Escorts 
are  reimbursed  for  actual  cultural 
expenses  up  to  $150.  U.S.  staff  do  not 
get  these  benefits. 

4.  Consultants:  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Honoraria  should  not 
exceed  $250  per  day.  Subcontracting 
organizations  may  also  be  used,  in 
which  case  the  written  contract(s)  must 
be  included  in  the  proposal. 

5.  Room  rental:  Generally  should  not 
exceed  $250  per  day. 

6.  Materials  Development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  material  for  participants. 
USIA  reserves  the  rights  to  these 
materials  for  future  use. 

7.  One  working  meal  per  project:  Per 
capita  cost  may  not  exceed  $5-6  per 
lunch  and  $14-20  per  dinner,  excluding 
room  rental.  The  number  of  invited 
guests  may  not  exceed  the  number  of 
participants  by  a  factor  of  more  than  two 
to  one. 

8.  Return  travel  allowvnce:  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

9.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs.  The  Recipient  must 
maintain  written  records  to  support  all 
allowable  costs  which  are  claimed  as 
being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determiiung  the  value  of  cash  and 
in-kind  contributions  must  be  in 
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accordance  with  0MB  Circular  A-110, 
Attachment  E,  "Cost-sharing  and 
Matching,"  and  should  be  described  in 
the  proposal  In  the  event  the  Recipient 
does  not  meet  the  minimum  amount  of 
cost-sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

Please  Note 

All  delegates  will  be  covered  under 
the  terms  of  a  USLA-sponsored  health 
insurance  poUcy.  The  premium  is  paid 
by  USIA  directly  to  the  insurance 
company. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  application  package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  a  proposal. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibihty.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  giiidelines  established 
herein  and  in  the  application  package. 

Eligible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisory 
review.  Proposals  will  be  reviewed  by 
USIS  posts  and  by  USLA's  Office  of  Near 
Eastern.  North  African,  and  South  Asian 
Affairs.  Proposals  may  also  be  reviewed 
by  the  Office  of  General  Counsel  or 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  granting  awards  resides 
with  USIA's  contracting  officer.  The 
awarding  of  any  grant  is  subject  to 
availabihty  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  apphcations 
received.  USIA  will  not  p)ay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant: 
should  dramistances  prevent  the 
awarding  of  a  grant,  all  pre{>aration  and 
submission  costs  are  at  the  appUcant's 
expense.  USIA  will  not  awarid  funds  for 
activities  conducted  prior  to  the  actual 
grant  award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  ofPrograw  Idea 

Proposals  should  exhibit  substance, 
originahty,  rigor,  and  relevance  to  the 


Agency  mission.  They  should 
demonstrate  the  matching  of  U.S. 
resources  to  a  clearly  defined  need. 

2.  Institutional  Reputation/Ability 

Institutions  should  demonstrate  their 
potential  for  effective  program  design 
and  implementation  and  provide,  if 
available,  evidence  of  having  conducted 
successful  programs.  If  an  applicant  has 
previously  received  a  USIA  grant, 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  pwist  Agency  grants,  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG),  will  be  considered. 
Evaluations  of  previous  projects  may 
also  be  considered  In  this  assessment. 

3.  Project  Personnel 

Information  provided  regarding  the 
thematic  and  logistical  expertise  of 
project  personnel  should  be  relevant  to 
the  proposal  at  hand.  Resumes  or  CV.s. 
should  be  summaries  appropriate  to  the 
specific  proposal  and  no  longer  than 
two  pages  each. 

4.  Program  Planning 

A  detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
rigor  and  logistical  capacity. 

5.  Thematic  Expertise 

Proposal  should  demonstrate  the 
organization's  expertise  in  the  subject 
area  and  its  abiUty  effectively  to  share 
information. 

6.  Cross-Cultural  Sensitivity  and  Area 
Expertise 

Evidence  should  be  provided  of 
sensitivity  to  historical,  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/country. 

7.  Ability  To  Achieve  Program 
effectives 

Objectives  should  be  reahstic  and 
feasible.  The  proposal  should  clearly 
demonstrate  how  the  grantee  institution 
will  meet  program  objectives. 

8.  Multiplier  Effect 

Proposed  programs  should  strengthen 
mutual  understanding  and  should 
contribute  to  maximum  sharing  of 
information  and  estabhshment  of  long- 
term  institutional  and  individual  ties. 

9.  Cost-Effectiveness 

Costs  to  USIA  per  exchange 
participant  (American  and  foreign) 
should  be  kept  to  a  minimum,  and  all 
items  proposed  for  USIA  funding 
should  be  necessary  and  appropriate  to 
achieve  the  program's  objectives. 


10.  Cost- Sharing 

Proposals  should  maximize  cost- 
sharing  through  private  sector  support 
as  well  as  throu^  direct  funding 
contributions  and/or  in-kind  support 
from  the  prospective  grantee 
organization  and  its  partners. 

1 1 .  Follow-on  Activities 

Proposals  should  provide  a  plan  for 
continued  exchange  activity  (without 
USIA  support)  which  ensures  that 
USIA -supported  programs  £ure  not 
isolated  events. 

12.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  project.  USIA  recommends 
that  the  applicant  discuss  the  evaluation 
methodology  chosen  and  the  techniques 
which  will  be  employed  to  assess  the 
effectiveness  of  the  project  and  the 
correspondence  between  observable 
outcomes  and  origmal  project 
objectives.  Grantees  will  be  expected  to 
submit  intermediate  reports  after  each 
project  component  is  concluded  or 
quarterly,  whichever  is  less  frequent. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  which  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
American  Government  Awards  cannot 
be  made  until  funds  have  been  fully 
appropriated  by  Congress  and  allocated 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  1,  1994.  Awarded  grants  wnll  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  Februar>'  25,  1994. 
David  Mich*el  WUmo, 

Acting  Associate  Director.  Bureau  of 

Educational  and  Cultural  Affairs. 

[FR  Doc  94-4829  Filed  3-2-94;  8:45  am) 
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NIS  Linkage  Program  (NISLP) 

AGENCY:  United  States  Information 

Agency. 

ACTtON:  Notice:  request  for  proposals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  announces  a 
program  of  support  for  institutional 
linkages  between  universities  and 


10218 


Federal  Register  /  Vol.  59,  No.  42  /  Thursday,  March  3,  1994  /  Notices 


colleges  in  the  United  States  and 
Armenia,  Belarus.  Kazakhstan. 
KvTgyzstan,  and  Ukraine.  The  purpose 
of  this  college  and  university  linkages 
program  is  to  foster  curriculum 
development  and  teaching 
methodologies,  and  to  modernize  the 
administrative  structure  at  institutions 
of  higher  education  in  these  countries. 
DATES:  Deadline  for  proposals: 
Proposals  must  be  received  at  the 
Academy  for  Educational  Development 
by  5  p.m.  Washington.  DC  time  on  May 
2,  1994.  Proposals  received  by  the 
Academy  after  this  deadline  will  not  be 
eligible  for  consideration.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on  May  2. 
1994  but  received  at  a  later  date.  It  is  the 
responsibility  of  grant  applicants  to 
ensure  that  their  proposal  is  received  by 
the  above  deadline  Grants  should  begin 
no  later  than  October  1,  1994. 
ADDRESSES:  Three  originals,  containing 
tabs  A-U  (see  "Application  Checklist" 
in  program  guideUnes  packet),  and  10 
copies,  containing  tabs  A-D  of  the 
proposal  are  to  be  submitted  by  the 
deadline  to:  USIA  NIS  Linkage  Program, 
c/o  The  Academy  for  Educational 
Development,  1875  Connecticut  Ave.. 
N\V.,  Washington,  DC  20009-1202. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  and  requests  for 
application  packets,  which  include  all 
necessary  forms  and  guidelines  for 
preparing  budgets,  contact  Mr.  Chris 
Dwyer  or  Ms.  Deborah  Trent  at  (202) 
619-5289  (tel),  or  (202)  401-1433  (fax), 
or  write  to  the  following  address: 
Speciahzed  Programs  Unit  (E/ASU), 
Attention:  USIA/NIS  Linkage  Program. 
Office  of  Academic  Programs,  rm.  349, 
U.S.  Information  Agency,  301  4th  Street, 
SW.,  Washington.  EXZ  20547, 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  MIS  Linkage  Program  is 
authorized  under  the  Freedom  Support 
Act  of  1992.  Funding  for  this  program 
is  contingent  upon  receipt  of  FY  94 
Foreign  Operations  Appropriation  Bill 
funds.  USIA  administers  annual 
university  affiliations  programs  under 
the  authority  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961. 
PubUc  Law  87-256  (Fulbri^t-Hays 
Act).  The  Agency  seeks  to  support  at 
least  one  linkage  each  in  Armenia. 
Belarus,  Kazakhstan,  and  KvTgyzstan. 
and  up  to  three  linkages  in  LToraine. 
Grants  will  be  awarded  for  a  period  of 
two  (2)  years  beginning  October  1,  1994. 

The  NlS  Linkage  Program  is  separate 
from  USIA's  College  and  University 
Partnerships  Program  for  the  Russian 
Federation,  the  University  Affiliations 


Program  and  the  University 
Development  Program  in  Business 
Management,  announced  annually  in 
this  publication.  However,  the  Agency 
strives  to  achieve  institutional  and 
geographic  diversity  across  all  four 
linkage  programs.  Institutions  planning 
to  submit  proposals  for  more  than  one 
competition  should  note  that  USIA  will 
not  fund  the  same  project  activities 
more  than  once. 

The  NIS  Linkage  Program  is  limited  to 
the  following  specific  academic 
disciplines:  (1)  Law;  (2)  business/ 
economics;  (3)  education/continuing 
education/ educational  reform;  (4) 
government/public  policy/public 
administration;  and  (5) 
communications/joumaUsm.  Proposals 
should  focus  on  curriculum,  faculty, 
and  staff  development  in  one  of  these 
eligible  disciplines.  Administrative 
reform  at  the  foreign  partner  institution 
should  also  be  a  program  component. 

Proposals  must  involve  the 
development  of  new  academic  programs 
or  the  building  and/ or  restructuring  of 
an  existing  program.  Feasibility  studies 
to  plan  linkages  will  not  be  considered. 

Participating  institutions  must 
exchange  faculty  and/or  staff  members 
for  teaching/lecturing  and  consulting  for 
periods  of  not  less  than  one  month. 
Each  year  at  least  one  U.S.  participant 
should  be  in  residence  at  the  foreign 
partner  institution  for  one  semester  to 
serve  in  a  coordinating  role.  E-mail 
communication  should  be  established  as 
part  of  the  exchange. 

Other  activities  which  serve  the 
purpose  of  this  program  include:  Team 
teaching;  visits  by  faculty  to  update 
academic  and  professional  skills, 
observe  teaching  techniques  and 
strengthen  subject  area  expertise; 
expansion  of  Ubrary  holdings;  textbook 
development;  development  of  audio- 
visual instructional  materials;  distance 
learning;  the  translation  or  reprinting  of 
U.S.  texts  and  other  materials;  and 
community  outreach  in  conjunction 
wi\h  curriculum  development. 
Institutional  partners  may  include 
current  MA,  MS  or  PhD  students  in  the 
exchange. 

USIA  will  strive  to  achieve  broad 
institutional  and  geographic  diversity  in 
awarding  the  grants.  Participating 
institutions  in  the  U.S.  and  relevant 
countries  must  maintain  their  faculty 
and  staff  on  salary  and  benefits  (with 
the  sole  exception  of  personnel  assigned 
overseas  for  three  or  more  consecutive 
months;  see  "Allowable  Costs"). 

U.S.  institutions  are  responsible  for 
the  submission  of  proposals  and  must 
collaborate  with  their  foreign  partners  in 
planning  and  preparing  proposals.  U.S. 
and  foreign  partner  institutions  are 


encouraged  to  consult  about  the 
proposed  project  with  U.S.  Information 
Service  (USIS)  offices  in  Armenia, 
Belarus,  Kazakhstan,  Kyrgyzstan,  and 
Ukraine.  Preference  will  be  given  to 
proposals  which  demonstrate  evidence 
of  previous  relations  with  the  proposed 
foreign  partner  institution(s). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this 
administrative  burden,  to  USIA 
Clearance  Officer,  M/ADD,  room  624, 
U.S.  Information  Agency,  301  4th  Street, 
SW..  Washington,  DC  20547;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB).  Washington,  DC  20503. 
(Information  collection  involved  in  this 
program  has  been  cleared  by  0MB 
Approval  Number  3116-0179, 
expiration  date  12/31/95.) 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  poUtical,  social 
and  cultural  life. 

Guidelines 

Eligibility 

In  the  U.S.,  participation  in  the 
program  is  open  to  two-year  and  four- 
year  colleges  and  univeijities.  including 
community  colleges  and  graduate 
schools.  Consortia  of  universities  and/or 
commimity  colleges,  individually  or  as 
systems,  are  also  ehgible.  The  Agency 
encourages  proposals  from  ehgible 
Historically  Black  Colleges  and 
Universities  and  other  institutions  in 
the  U.S.  with  at  least  25%  minority 
(Native  American  or  Native  Alaskan; 
Asian-American  or  Pacific  Islander; 
African-American  (or  Black,  non- 
hispanic);  and  Hispanic)  student 
enrollment. 

Participating  U.S.  institutions  must  be 
accredited  by  one  of  the  following 
regional  accrediting  bodies:  Middle 
States  Association  of  Colleges  and 
Schools;  New  England  Association  of 
Schools  and  Colleges,  Inc.;  North 
Central  Association  of  Colleges  and 
Schools;  Northwest  Association  of 
Schools  and  Colleges;  Southern 
Association  of  Colleges  and  Schools;  or 
Western  Association  of  Schools  and 
Colleges.  Institutions  recognized  only  by 
national  or  state  institutional 
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accrediting  bodies  are  not  ehgible.  U.S. 
universities  and  colleges  applying  under 
this  program  may  collaborate  with  U.S. 
scholarly,  professional,  or  international 
educational  associations,  foundations 
and  organizations. 

Overseas,  participation  is  Umited  to 
recognized  degree-granting  institutions 
of  higher  education  and  internationally 
recognized  or  highly  regarded 
independent  research  institutes.  For 
proposals  including  a  U.S.  consortium, 
submission  may  be  made  by  a  member 
institution  with  authority  to  represent 
the  consortium. 

Participants  representing  U.S. 
institutions  and  traveling  under  USIA 
grant  support  must  be  U.S.  citizens. 

Participants  representing  foreign 
institutions  must  be  citizens,  nationals, 
or  permanent  residents  of  the  country 
where  the  foreign  institution  is  located. 
All  foreign  participant  exchangees  and 
programs  must  be  in  compliance  with  J- 
1  visa  regulations.  The  proposal  must 
note  whether  USL\  has  granted  the  U.S. 
institution  authority  to  issue  IAP-66 
forms  necessary  to  obtain  J-1  \isas. 

Proposed  Budget 

A  comprehensive  line  item  budget 
must  be  submitted  with  the  proposal  by 
the  deadline.  Funds  requested  from  the 
Agency  must  not  exceed  $300,000. 
Grants  awarded  to  institutions  with  less 
than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 
Specific  guidelines  for  budget 
preparation  are  available  in  the 
application  packet. 

Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  AllO, 
Attachment  E — Cost  sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amount 
of  cost-sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

1.  Complies  with  the  requirements  of 
OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 


2.  CompHes  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AlCPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

3.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

1.  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

2.  Preparation  of  the  supplemental 
reports  and  schedules  required  bv  OMB 
Circular  No.  A-133,  AlCPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Allowable  Costs 

— Travel:  International  and  domestic 
(via  American  flag  carriers).  May 
include  one  planning  trip  with  one 
participant  per  institution. 

— Per  diem  and  maintenance,  including 
Lodging,  meals  and  incidental 
expenses. 

— Salaries  and  benefits  for  faculty 
assigned  overseas  for  three  or  more 
consecutive  months,  not  to  exceed  20 
percent  of  the  total  amount  requested 
from  USIA.  USIA  strongly  encourages 
cost-sharing  in  this  category  and 
requires  that  salaries  and  benefits  of 
all  other  faculty  and  staff  participating 
in  the  project  be  maintained. 

— Membership  in  U.S.  professional 
associations  and  fees  for  attendance  at 
professional  conferences  in  the  U.S. 
for  foreign  participants. 

— Educational  materials,  including  but 
not  limited  to:  The  translation  and 
publication  of  instructional  materials, 
collections  to  be  placed  in  foreign 
partner  institution  Ubraries,  hardware 
and  software  necessary  to  establish  e- 
mail  communication,  and  other 
computer  equipment  as  needed. 
These  costs  may  not  exceed  25%  of 
the  total  requested  grant  amount. 

— Mediceil  insurance  for  foreign 
participants  during  U.S.  visits. 
Medical  insurance  is  mandatory  for 
all  participants  in  )-l  visa  exchange 
programs. 

— Student  exchanges;  Travel,  per  diem/ 
maintenance,  memberships  and 
conferences  (foreign  students  only), 
educational  materials,  medical 
insurance,  and  other  project  costs  for 
MA,  MS  or  PhD  student  exchanges. 
Exchanges  may  include  a  maximum 
of  four  foreign  students  and  two  U.S. 
students  per  year. 

— Other  project  costs,  limited  to: 
Interpreters,  which  may  include 
graduate  or  PhD  students;  out-of- 


house  administrative  support  in  the 
foreign  partner  country;  office 
supplies;  and  communications 
expenses  [i.e.,  telephone,  facsimile, 
postage  and  deliver>').  The  above  costs 
may  not  exceed  10%  of  the  total 
amount  requested  from  USIA. 

Note:  Indirect  costs  are  not  allowable  costs 
under  the  MIS  Linkage  Program. 

Application  Requirements 

Proposals  must  be  submitted  by  the 
deadline  and  must  conform  to  the 
ehgibihty  requirements  and  academic 
fields  identified  in  this  announcement. 
The  proposal  package  must  include 
three  originals,  containing  tabs  A-U  (see 
"Application  Checklist"  in  the 
guidelines  packet),  and  10  copies 
containing  tabs  A-D,  as  well  as  all 
required  documentation.  Proposals  must 
also  include  the  following 
documentation: 

1.  A  narrative,  not  to  exceed  20 
double-spaced  pages,  including 
descriptions  of  institutions  and 
participating  academic  departments  or 
schools;  a  detailed  description  of  the 
proposed  linkage  program,  including 
names  and  qualifications  of  designated 
project  directors;  a  statement  of  need  for 
the  proposed  program;  a  detailed 
description  of  proposed  activities, 
mcluding  who  will  travel,  when,  and 
where  (a  timetable  is  recommended); 
anticipated  benefits  to  participating 
institutions;  and  a  plan  for  institutional 
evaluation  of  the  project. 

2.  Documentation  of  institutional 
support  for  the  proposed  linkage, 
including  signed  letters  of  endorsement 
from  the  president,  chancellor,  or 
director  of  the  U.S.  and  foreign 
institutions,  making  specific  reference 
to  the  NIS  Linkage  Program  and 
committing  the  institutions  to 
maintaining  exchange  participants  on 
salary  and  benefits  during  the  exchange. 
A  general  letter  of  support  or  an 
agreement  between  the  participating 
institutions  without  reference  to  the 
NISLP  and  maintenance  of  salaries  and 
benefits  will  not  fulfill  this  requirement. 
A  sample  letter  of  endorsement  and 
commitment  is  included  in  the 
apphcation  packet. 

3.  Academic  resumes  of  participating 
faculty/staff  from  all  involved 
institutions.  Resumes  must  clearly 
indicate:  Relevant  overseas  experience 
and  language  skills;  relevant  travel, 
publications,  and  research  activities. 

Note:  All  pwges  in  excess  of  the  two- page 

limit  will  be  discarded. 

Review  Process 

The  NIS  Linkage  Program  review 
process  will  be  comprised  of  technical. 
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academic,  and  Agency  reviews. 
Proposals  will  be  deemed  technically 
eligible  only  if  they  adhere  to  the 
guidelines  established  herein  and  in  the 
application  packet.  Technically  ebgible 
proposals  will  be  forwarded  to  ad  hoc 
panels  of  area  and  subject  speciahsts 
who  will  weigh  their  academic  merit, 
potential  for  fostering  curriculum 
reform  and  development  and 
feasibility.  Proposals  recommended  for 
funding  by  the  ad  hoc  academic  panels 
will  be  reviewed  for  relevance  to 
Agency  goals  and  the  objectives  of  the 
Foreign  Operations  Appropriations  Bill 
of  1994  by  the  Office  of  Academic 
Pro£3^ms.  the  Office  of  Eastern  Europe 
and  the  NIS.  USIS  offices  and  the 
budget  and  contracts  offices.  Funding 
decisions  are  at  the  discretion  of  the 
Assooate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USL\"s  contracting  officer. 

Re\iew  Criteria 

Academic  Rexiew  Criteria 

Proposals  are  reviewed  by 
independent  academic  peer  panels  with 
geographic  and  di.sciplinary  expertise 
which  make  recommendations  to  the 
Agency  based  on  the  following  criteria: 

1.  Academic  merit  of  the  proposal,  as 
reflected  by;  A  clear  statement  of 
program  goals;  a  detailed  project 
description;  and  a  statement  on  how  the 
proposed  project  will  be  implemented 
and  evaluated. 

2.  Probable  impact  of  the  proposed 
linkage  in  achieving  the  goal  of 
reforming  educational  administration 
and  curricula  at  the  foreign  partner 
institution. 

3.  If  the  proposal  involves  an 
established,  active  hnkage.  evidence 
that  the  partners  will  engage  in  new. 
innovative  activities. 

4.  Evidence  that  theme(s)  of  proposed 
project  fit(s)  field(s)  stated  in  this 
announcement. 

5.  Feasibility'  of  the  program  plan  as 

it  relates  to  the  stated  goals  and  selected 
topics  and  activities. 

6.  Quality  of  scholarly  and 
professional  credentials/experience  of 
participants  in  relation  to  the  goals  of 
the  proposed  exchange  plan,  including 
language  proficiency. 

7.  Appropriateness  of  length  of 
exchange  visits,  given  project  goals. 

8.  Evidence  of  strong  institutional 
commitment  by  participating 
institutions,  demonstrated  in  part  by 
cost -sharing  and  letters  of  institutional 
support. 

9.  Evidence  of  mutual  advancement  of 
cultural  and  political  understanding 
through  development  of  individual  and 
institutional  ties. 


10.  Evidence  from  U.S.  institutions  of 
prior  experience  in  the  region  and 
previous  relations  with  proposed 
foreign  partner  institution(s). 

Agency  Review  Criteria 

Academic  review  panels  will 
recommend  proposals  to  USL\  for 
further  review.  Agency  review  will  be 
based  on: 

1.  Academic  quality,  reflected  in 
academic  review  commentary  and 
recommendations. 

2.  Promise  of  long-term  impact  in 
achieving  Agency /legislative  objectives. 

3.  USL\  and  overseas  post 
assessments  of  need  and  feasibility. 

4.  Cost-effectiveness. 

5.  Geographic  and  institutional 
diversity  within  the  foreign  country  and 
among  U.S.  partner  institutions. 

Notice 

The  terras  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  apphcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  15,  1994.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  February  24, 1994. 
David  Michael  Wilson, 

Acting  Associate  Director.  Bureau  of 

Educational  and  Cultural  Affairs. 

IFR  Doc.  94-4669  Filed  3-2-94;  8:45  am] 
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Foreign  Language  and  Area  Studies — 
U.S.  Students  and  Scholars;  Request 
for  Proposals 

ACnON:  .Notice;  request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (ASCI)  requests  proposals  from 
non-profit  organizations  for  programs  or 
projects  under  the  rubric  of  the  FY  1994 
"Near  and  Middle  East  Research  and 
Training"  program.  Orgaairations  shall 
conceive,  develop  and  administer 
programs  in  cooperation  with  USIA  that 
will  assist  American  graduate  students 
and  post-doctoral  scholars  in  North 
African.  Middle  Eastern  and  South 
Asian  Studies.  Activities  permitted 


under  this  program  include  foreign 
language  training,  foreign  area  studies 
and  foreign  area  research  for  periods 
ranging  from  two  months  to  a  full 
academic  year  abroad. 

For  the  purpose  of  this  program,  the 
geographic  area  refers  to  the  region 
consisting  of  countries  and  peoples 
covered  by  the  Bureau  of  Near  Eastern 
and  South  Asian  Affairs  of  the  U.S. 
Department  of  State  as  of  October  1991 . 
Current  eUgible  locales  for  overseas 
research  are:  Mauritania.  Morocco. 
Tunisia.  Egypt.  Israel,  Jordan,  Saudi 
Arabia,  Syria,  Kuwait,  United  Arab 
Emirates,  Bahrain,  Oman,  Qatar,  Yemen, 
Pakistan,  India.  Sri  Lanka,  Bangladesh 
and  Nepal.  Proposals  for  Turkey  will  be 
accepted  subject  to  final  Congressional 
approval  on  pending  appropriation 
bills.  The  funding  of  proposals  for  the 
above  countries  is  subject  to  official 
security  and/or  travel  restrictions. 
DATES:  Deadline  for  proposals:  One 
original  and  14  copies  must  be  received 
at  the  U.S.  Information  Agency  by  5 
p.m.  Washington,  IX)  time  on  Friday, 
April  15. 1994.  Faxed  dociunents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  April  15,  1994,  but 
received  at  a  later  date.  It  is  the 
responsibihty  of  each  grant  applicant  to 
ensure  that  its  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
September  1.  1994  and  end  August  31, 
1995. 

ADDRESSES:  The  original  and  fourteen 
(14)  copies  of  the  completed  proposal, 
including  required  forms  and  a  budget 
should  be  submitted  by  the  deadline  to: 
U.S.  Information  Agency,  Reference: 
NMERTA,  Office  of  Grants  Management 
(E/XE),  room  357,  301  4th  St.  SW., 
Wahsington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  organizations  should 
write  or  call  Ms.  Janey  Cole  or  Ms.  Nada 
Gunnoe,  North  Africa.  Near  East  and 
South  Asia  Branch  (E/AEN  room  212), 
Academic  Exchange  Programs  Division. 
U.S.  Information  Agency.  301  4th  St. 
SW.,  Washington,  IX  20547,  telephone 
(202)  619-5368  to  request  detailed 
application  packets  which  include 
award  criteria,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  INFORMATKDN: 

Overview 

Authority  for  this  activity  is  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87- 
256  Fulbright-Hays  Act.  Through  the 
Fulbright  program  USIA  seeks  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and 
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people  of  other  countries.  Pursuant  to 
the  Agency's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
Ufe. 

Support  is  offered  for  two  categories. 
Organizations  may  address  one  or  both 
categories,  but  must  submit  a  separate 
proposal  for  each  category.  Special 
emphasis  will  be  given  to  social 
sciences  and  humanities. 

Category  A.  Pre-doctoral  students. 
Organizations  that  are  awarded  funding 
shall  solicit  and  receive  applications 
from  American  graduate  students 
nationwide  who  seek  to  conduct 
overseas  study  and  research  on  the  Near 
and  Middle  East  and  South  Asia. 
Ehgible  fields  of  study  and  research 
shall  be  open  to  students  of  all 
disciplines  with  a  need  or  established 
interest  in  topics  requiring  study  or 
research  in  the  geographic  area. 
Eligibility  shall  be  restricted  to 
appHcants  who  have  a  baccalaureate 
degree  and  who  are  already  eru^olled  in 
graduate  level  academic  prograrns. 

Category  B.  Post-doctural  scholars. 
Organizations  that  are  awarded  funding 
shall  solicit  and  receive  applications 
from  American  post-doctoral  scholars 
nationwide  who  seek  to  conduct 
overseas  study  and  research  on  the  Near 
and  Middle  East  and  South  Asia  area. 
Eligible  fields  of  study  and  research 
shall  be  open  to  scholars  of  all 
disciplines  with  a  need  or  established 
interest  in  topics  requiring  study  or 
research  abroad.  Eligibility  shall  be 
restricted  to  applicants  who  have  a 
Ph.D.  and  who  have  post-doctoral 
college  or  university  teaching 
experience. 

Eligibility 

Non-profit  organizations  vtith 
experience  in  international  education, 
such  as  educational  and  professional 
organizations  and  institutions. 
American  overseas  research  centers, 
colleges  and  universities,  are  invited  to 
submit  proposals. 

Guidelines 

In  preparing  a  proposal,  organizations 
should  address  the  subjects  of  program 
design  and  scheduling,  as  well  as 
program  administiation.  At  a  minimum, 
a  successful  proposal  should  clearly 
cover  pubhcity,  selection  process, 
orientation  for  participants,  logistical 
and  scheduhng  measures.  A  basic  plan 
for  post-program  follow-up  and 
evaluation  should  also  be  included.  The 
proposal  must  be  typewritten  and 
double-spaced  and  cannot  exceed 


fifteen  pages,  including  budget 
attachments. 

Proposed  Budget 

Funding  for  both  Category  A  and 
Category  B  is  estimated  at  SI. 000, 000 
each.  USIA  expects  to  make  up  to  10 
awards  ranging  from  S60.000  to 
S350,000,  each  which  includes  program 
and  administrative  costs.  A 
comprehensive  hne-item  budget  not  to 
exceed  5350,000  must  be  submitted 
with  the  proposal.  (Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  experience  conducting 
international  exchange  activities  will  be 
limited  to  $60,000.  Budget  submissions 
from  such  organizations  may  not  exceed 
this  amount).  The  budget  should  list  all 
sources  of  support  for  the  program 
including  both  cash  and  in-kind 
contributions. 

The  budget  guidelines  apply  to  both 
categories  above.  All  organizations  must 
submit  a  comprehensive  line  item 
budget,  the  details  and  format  of  which 
are  contained  in  the  application  packet. 
Grant  funded  items  of  expenditure  may 
include,  but  are  not  hmited  to,  the 
following: 
— International  travel  (via  American  flag 

carrier); 
— Domestic  travel; 
— Maintenance  and  per  diem; 
— Academic  program  costs  (e.g.  book 

allowance) 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker; 
— Cultural  enrichment  expenses 

(admissions,  tickets,  etc.) 
— In-country  administration  costs  (e.g. 

publicity,  recruitment  and  selection 

costs). 

Administrative  Costs — Not  To  Exceed 
20^0  of  the  Requested  Budget 

— Administration  (salaries,  benefits); 
— Coiimiunications  (e.g.  fax,  telephone. 

postage); 
— Office  supplies; 
— Other  direct  costs; 
— Indirect  costs. 

Organizations  should  demonstrate 
substantial  cost-sharing  (dollar  and  in- 
kind  support)  in  both  program  and 
administrative  expenses,  including 
overseas  partner  contributions. 

USIA  reserves  the  right  to  reduce, 
revise  or  increase  budget  proposals  in 
accordance  with  the  needs  of  the 
program.  No  grants  funded  under  this 
program  vrill  include  profit  or  fee. 
Please  note:  It  is  required  that  requested 
administrative  funds,  including  indirect 
costs  and  administrative  expenses  for 
recruitment  and  orientation,  not  exceed 
20  percent  of  the  total  amount  requested 
from  USIA. 


Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  Recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  goverrunent.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  AllO, 
Attachment  E.  Cost-sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost-sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution.  The  recipient's  proposal 
shall  include  the  cost  of  the  audit  that: 

(1)  Complies  with  the  requirements  of 
OMB  Circular  No  A-133.  Audits  of 
Institutions  of  Higher  Education  and 
other  Nonprofit  Institutions. 

(2)  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

(3)  Includes  review  by  the  recipient's 
independent  auditor  of  the  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

(2)  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133.  AICPA  SOP  92-9. 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  uill  be 
deemed  ineligible  if  they  do  not  adhere 
to  the  guidelines  established  herein. 
Eligible  submissions  will  be  forwarded 
to  panels  of  USL\  officers  for  advisory 
review.  All  ehgible  submissions  will 
also  be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Proposals  may 
also  be  reviewed  by  the  Agency's  Office 
of  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  office. 
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Review  Criteria 

Technical  by  eligible  proposals  for 
this  competition  will  be  reviewed 
according  to  the  following  criteria: 

1  Quality/responsiveness — Quality  of 
administrative  plan  and  adherence  of 
the  proposed  activity  to  the  criteria  and 
conditions  described  in  the  application 
material  available  from  USIA.  Proposals 
should  clearly  demonstrate  how  the 
organization  will  meet  the  programs 
objectives  and  plan. 

2.  Institutional  capacity — Proposed 
personnel  and  institutional  resources  to 
be  applied  to  the  project  should  be 
adequate  and  appropriate  to  achieve  all 
goals  and  objectives. 

3.  Cost -effectiveness— The  overhead 
and  administrative  components  of  the 
proposal,  including  salary /benefits, 
should  be  kept  to  not  more  than  20 
percent  of  the  total  budget.  All  budget 
items  should  be  necessary  and 
appropriate.  Proposals  should 
demonstrate  cost-sharing  and  in-ldnd 
support. 

4.  Track  record/potential — Proposals 
should  demonstrate  potential  for 
excellence  and/or  a  track  record  of  the 
organization's  involvement  in 
international  education,  particularly 
academic  e.xchange. 

3.  Evaluation  plan — Proposals  should 
provide  a  plan  for  follow  up  and 
evaluation  by  the  grantee  organization. 

6.  Reasonableness,  feasibility, 
flexibility — Proposals  should 
demonstrate  how  the  objectives  will  be 
met. 

7.  Multiplier  effect/impact — A 
particular  priority  is  that  the  project 
activity  strengthen  long-term  mutual 
understanding,  include  maximum 
sharing  of  information  and  views  among 
participants,  and  provide  opportunities 
to  facilitate  the  establishment  of  broader 
institutional  and  individual  scholarly 
ties  for  collaborative  teaching  and 
research  in  the  U.S.  and  the  subject 
country. 

8.  Mutuality  of  benefits — Proposals 
should  show  evidence  of  strong  mutual 
benefits  to  the  U.S.  and  foreign 
institutions  and  individuals  involved,  as 
well  as  evidence  of  strong  commitment 
to  the  goals  of  the  program. 

Notice 

The  terms  and  conditions  published 
in  this  Rf  P  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  this  Request  for  Proposals  does  not 
constitute  an  award  commitment  on  the 
part  of  the  U.S.  Govenunenl.  Final 
award  cannot  be  made  until  funds  have 


been  fully  appropriated  by  Congress, 
allocated  and  committed  through 
internal  USIA  procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  of  full  proposals  on 
or  about  July  1,  1994.  Grant  awards  will 
be  subject  to  standard  periodic  reporting 
and  evaluation  requirements. 

Dated:  February  17,  1994. 
Barry  Fulton, 

Acting  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  94-4588  Filed  3-2-94;  8:45  am] 
BILUNG  CODE  8230-41 -M 


College  and  Universtty  Development 
Program  In  Business  Management  for 
Selected  Countries  In  Central  and 
Eastern  Europe 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice;  request  for  proposals. 

SUMMARY:  Subject  to  the  availability  of 
funds.  The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  invites  applications 
from  accredited  post-secondary  U.S. 
educational  institutions  to  conduct 
exchange  programs  with  post-secondary 
educational  institutions  in  Albania, 
Bulgaria,  Croatia,  Czech  Republic, 
Slovak  Republic,  Macedonia,  Hungary. 
Poland,  Romania  and  Slovenia  to 
develop  curricula  and  teaching 
methodologies  for  foreign  faculties  in 
the  field  of  business  management. 
DATES:  Deadline  for  proposals: 
Proposals  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  DC  time  on  April  29.  1994. 
Proposals  received  by  the  Agency  after 
this  deadline  will  not  be  eligible  for 
consideration.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
which  are  postmarked  on  April  29, 
1994,  but  received  at  a  later  date.  It  is 
the  responsibility  of  all  grant  applicants 
to  ensure  that  their  proposals  are 
received  by  the  above  deadline.  Grants 
should  begin  not  later  than  October  1, 
1994  and  must  be  a  minimum  of  two 
years  and  a  maximum  of  three  years  in 
length. 

ADDRESSES:  The  original  and  14 
complete  copies  of  the  proposal  should 
be  submitted  by  the  deadline  to:  U.S. 
Information  Agency.  Ref.:  College  and 
University  Development  Program  in 
Business  Management  for  Eastern  and 
Central  Europe  (UDPBM),  Grants 
Management  Division,  E/XE,  room  336, 
301  4th  St..  SW..  Washington.  DC 
20547. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  and  requests  for 
apphcation  packets,  which  include  all 
necessary  forms  as  well  as  guidelines  for 
preparing  budgets,  those  interested 
should  contact  Ms.  Robin  Kline  or  Ms. 
Deborah  Trent  at  (202)  619-5289.  or 
write  to  the  following  address: 
Specialized  Programs  Unit,  Office  of 
Academic  Programs,  U.S.  Information 
Agency,  301  4th  Street  SW..  room  349, 
Washington,  DC  20547. 
SUPPLEMENTARY  INFORMATION:  Fiscal 
Year  1994  support  for  this  program  is 
provided  under  the  Support  for  East 
European  Democracies  (SEED)  Act. 
Pursuant  to  the  legislation  authorizing 
the  Bureau  of  Educational  and  Cultural 
Affairs,  programs  must  maintain  a  non- 
political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  hfe.  Programs  shall  also 
maintain  their  scholarly  integrity  and 
meet  the  highest  standard  of  academic 
excellence  or  artistic  achievement. 

Overview 

Under  the  auspices  of  the  SEED  Act, 
USIA  is  offering  this  program  to  help 
foster  greater  expertise  in  business 
management  in  selected  countries  of  the 
region.  The  specific  purpose  of  this 
program  is  to  assist  Central  and  East 
European  Countries  in  their 
transformation  to  free  market  economies 
through  the  development  of  business 
management  training  capabilities  in 
academic  institutions.  Proposals  that  are 
extensions  or  enhancements  of  past  or 
current  relationships  with  a  partner 
institution  will  be  accepted. 

Guidelines 

Eligibility 

Institutions:  In  the  U.S.,  participation 
in  the  program  is  open  to  accredited 
two-year  and  four-year  colleges  and 
universities,  including  graduate  schools. 
Consortia  of  universities  and/ or 
community  colleges,  individually  or  as 
systems,  are  also  eUgible.  U.S.  colleges 
and  universities  or  consortia  applying 
under  this  program  may  collaborate 
with  U.S.  scholarly,  professional,  or 
international  educational  associations 
and  organizations.  Proposals  from  a 
consortium  may  be  submitted  by  a 
single  member  institution  with 
authority  to  represent  the  consortium. 
Overseas,  participation  is  Umited  to 
recognized  degree-granting  institutions 
of  higher  education  and  internationally 
recognized  and  highly  regarded 
independent  research  institutes. 

Special  Note:  The  Agency  encourages 
proposals  from  eligible  Historically 
Black  Colleges  and  Universities 
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(HBCUs)  and  other  institutions  in  the 
U.S.  with  significant  minority  student 
enrolhnent.  Consortia  of  collies/ 
universities  including  such  institutions 
are  also  strongly  encouraged  to  apply. 

Institutional  Representatives:  Each 
participant  representing  a  U.S. 
institution,  whose  travel  costs  are 
covered  under  UDPBM  hinding,  must  be 
a  U.S.  citizen.  Each  participant 
representing  a  foreign  institution  must 
be  a  citizen,  national,  or  permanent 
resident  of  the  eligible  foreign  country 
in  which  the  foreign  partner  institution 
is  located. 

Grant  Activities 

Grant  activities  must  include 
placement  of  U.S.  faculty  at  Central  and 
East  European  institutions  for  in- 
country  training  of  foreign  faculty  and 
for  development  of  sustainable 
programs  to  educate  future  foreign 
business  management  teachers  and 
business  people.  An  important  goal  of 
the  program  is  to  create  enduring 
linkages  between  the  designated  foreign 
institutions  and  U.S.  colleges  and 
universities.  Targeted  program  activities 
may  include:  Faculty  development  and 
enrichment;  curriculum  design; 
modernization  of  the  administrative 
structures  within  the  foreign  institution; 
outreach  to  the  private  sector;  and  direct 
teaching.  U.S.  and  foreign  participants 
may  include  post-graduate  students  on 
a  "faculty  track"  who  are  currently 
involved  in  teaching  at  participating 
institutions  (not  to  exceed  25%  of  all 
participants).  Components  for  the 
development  of  college/university-to- 
private  sector  linkages  and  the 
development  of  appropriate  materials 
are  encouraged.  Orientation,  seminar, 
workshop  and  semester-long  course 
formats  will  be  acceptable.  Visits  to 
partner  institutions  by  staff  or 
consultants  to  plan  joint  projects  may  be 
funded  under  this  grant  but  should  be 
a  relatively  small  part  of  the  overall 
exchange.  Preference  will  be  given  to 
proposals  in  which  a  U.S.  faculty 
member  is  placed  at  the  foreign  partner 
institution  for  at  least  one  academic 
year. 

Courses  developed  may  include,  but 
are  not  limited  to:  Marketing, 
production  management,  economics, 
industrial  relations,  finance,  accounting, 
and  international  business  and  business 
communications.  Proposals  should 
provide  for  a  two-way  exchange. 

Exchange  activities  should  include 
establishment  of  electronic 
communications  between  partner 
institutions  and  other  networks. 


Ineligibility 

A  proposal  will  be  deemed 
technically  ineligible  if: 

1.  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
application  packet,  including  budgetary 
requirements. 

2.  The  applicant  is  not  an  accredited 
U.S.  two-year  or  four-year  college  or 
university; 

3.  The  project  does  not  constitute  a 
direct  partnership  with  a  post-secondary- 
business  management  program  in 
Albania,  Bulgaria,  Croatia,  Czech 
Republic,  Slovak  Repubhc,  Hungary, 
Macedonia,  Poland,  Romania  or 
Slovenia; 

4.  The  project  involves  partnerships 
in  more  than  one  country; 

5.  The  project  does  not  seek  to 
address  the  faculty,  curriculum,  and 
administrative  aspects  entailed  in 
developing  the  business  management 
program  identified; 

6.  The  project  does  not  provide  for  in- 
country  presence  of  U.S.  faculty;  or 

7.  The  project  includes  profits  or  fee 

Proposed  Budget 

Subject  to  availability  of  funds, 
project  awards  to  U.S.  institutions  will 
range  from  $50,000  to  $300,000;  USIA 
anticipates  awarding  approximately  ten 
grants.  The  Agency  reserves  the  right  to 
reduce,  increase  or  otherwise  modify 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  For  organizations 
v^ith  less  than  four  years  of  experience 
in  international  exchange  activities, 
grants  will  be  Umited  to  a  maximum  of 
$60,000.  All  organizations  must  submit 
a  comprehensive  line  item  budget,  the 
details  and  format  of  which  are 
contained  in  the  application  packet. 

Cost  Sharing 

Cost-sharing  may  be  in  the  form  of 
allowable  direct  or  indirect  costs.  The 
recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  v\ith  OMB  Circular  AllO, 
Attachment  E.  Cost-sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  USL\ 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution.  The  recipient's  proposal 
shall  include  the  cost  of  an  audit  that: 

1.  Complies  with  the  requirements  of  OMB 
Circular  No.  A-133,  Audits  of  Institutions  of 


Higher  Education  and  Other  Nonprofit 
Institutions: 

2.  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  ( AICPA)  Suteraent  of  Position 
(SOP)  No.  92-9;  and 

3.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient-prepared 
supplemental  schedule  of  indirect  cost  rate 
computation,  if  such  a  rate  is  being  proposed 

The  audit  costs  shall  be  identified 
separately  for: 

1  Preparation  of  baste  financial  statements 
and  other  accounting  services:  and 

2.  Preparation  of  the  supplemental  reports 
and  schedules  required  bv  OMB  Circular  A- 
133,  AICPA  SOP  92-9,  and  the  review  of  the 
supplemental  schedule  of  indirect  cost  rate 
computation. 

Allowable  Costs 

Program  Costs 

1.  International  travel  (via  U.S.  flag 
carriers); 

2  Domestic  travel; 

3.  Maintenance  (including  lodging, 
meals  and  incidental  expenses); 

4.  Educational  materials  (including 
books,  reference  materials,  computers, 
costs  related  to  workshops,  seminars, 
etc.)  not  to  exceed  35%  of  budget 
request; 

5  Honoraria  or  compensation  for  m- 
country  work,  not  to  exceed  $100  per 
day  per  person; 

6,  Visa  fees  for  foreign  participants; 

7  Medical  insurance  for  foreign 
participants  during  U.S.  visits  (U.S. 
project  directors  must  ensure  that  all 
participants  are  covered  by  a 
comprehensive  health  insurance  plan); 

8.  Salaries  and  benefits  of  U.S. 
participant(s)  in  residence  at  foreign 
partner  institution  for  one  academic 
year  or  longer.  Total  costs  for  the  U.S. 
participant(s)  in  residence  must  not 
exceed  30  percent  of  the  total  budget. 

Administrative  Costs 

(Not  to  exceed  20%  of  requested  budget, 
including  administrative  expenses  for 
orientation.  Indirect  costs  must  be  cost- 
shared.) 

1.  Salaries  and  benefits; 

2.  Communications  (e.g.  fax,  telephone, 
postage); 

3.  Office  Supplies; 

4.  Other  Direct  Costs. 
Apphcations  must  demonstrate 

substantial  cost-sharing  (dollar  and  in- 
kind)  in  both  program  and 
administrative  expenses,  including 
overseas  partner  contributions.  No 
grants  funded  under  this  program  will 
include  profit  or  fee. 

Institutional  Commitment 

In  making  award  decisions,  USIA  will 
focus  especially  on  evidence  of  an 
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ongoing  commitment  by  the  U.S. 
partner  to  internationalizing  its 
educational  programs  as  well  as  a 
commitment  by  both  partner 
institutions  to  the  success  of  the 
particular  exchange  program.  Each 
proposal  must  include  documentation 
of  institutional  support  for  the  proposed 
program  in  the  form  of  signed  letters  of 
endorsement  from  the  president, 
chancellor,  or  director  of  the  U.S.  and 
foreign  institution(s)  involved.  The 
documentation  may  also  be  submitted 
in  the  form  of  a  signed  agreement  by  the 
same  persons.  Each  agreement  or  letter 
of  endorsement  must  describe  the 
institution's  commitment  to  an  on-going 
partnership  and  make  specific  reference 
to  the  proposed  program  and  how  it  will 
fit  into  and  be  supported  by  the 
institution's  current  activities  in 
intemationahzing  its  educational 
programs.  Proposals  must  comment  on 
how  the  partnership  might  be  continued 
beyond  the  period  of  the  grant  award.  If 
not  submitted  with  original  proposal, 
documentation  of  support  from  foreign 
mstitutions  must  be  received  by  5  p.m. 
Washington,  DC  time  on  May  13,  1994, 
addressed  to  Robin  Kline  or  Deborah 
Trent.  E/ASU.  room  349,  U.S. 
Information  Agency,  301  4th  Street  S\V.. 
Washington.  DC  20547.  AppUcant 
institutions  are  expected  to  make  their 
owm  arrangements  with  the  appropriate 
foreign  institutions  regarding 
institutional  commitment  and  visas.  All 
programs  and  foreign  participants  must 
be  in  compUance  with  J-1  visa 
regulations  and  the  proposal  must  make 
reference  to  this  requirement. 

Review  Process 

Proposals  will  be  deemed  technically 
eligible  only  if  they  adhere  to  the 
guidelines  estabUshed  herein  and  in  the 
application  packet.  All  ehgible 
proposals  will  be  reviewed  at  USL^  by 
the  Oftlce  of  Academic  Programs, 
appropriate  geographic  area  office,  and 
budget  and  contracts  offices.  Funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  office. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria; 

a.  Quahty  of  program  plan — including 
academic  rigor,  thorough  conception  of 
project  (including  a  timeline  of 
activities  and  identification  of 
participants),  potential  to  address 
partner  needs,  understanding  of  the 
needs  of  the  partner  institution,  and 
proposed  follow-up. 


b.  Feasibihty  of  the  program  plan  and 
the  capacity  of  the  organization  to 
conduct  the  exchange;  e.g., 
qualifications  of  program  staff  and 
participants,  commitment  of  the 
institution's  administration  to 
intemationahze  its  faculty  outlook  and 
curricula.  Each  proposal  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program  objectives  and  execute 
the  program  plan. 

c.  Track  record — relevant  Agency  and 
outside  assessments  of  the 
organization's  experience  with 
International  exchanges;  for 
organizations  that  have  not  worked  with 
USIA,  the  demonstrated  potential  to 
achieve  program  goals  will  be  evaluated. 

d.  Multiplier  effect/impact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
establishment  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  in  promoting  mutual 
understanding. 

e.  Value  to  U.S.-partner  country 
relations — the  assessment  by  USL\'s 
geographic  area  office  of  the  potential 
impact  and  significance  of  the  project 
with  the  partner  country. 

f.  Cost  effectiveness — greatest  return 
on  each  grant  dollar:  degree  of  cost- 
sharing  exhibited. 

g.  Adherence  of  proposed  activities  to 
the  criteria  and  conditions  described 
above. 

h.  Institutional  commitment  as 
demonstrated  by  financial  and  in-kind 
support  of  the  program. 

i.  Follow-on  Activities — each 
proposal  must  provide  a  plan  for  follow- 
on  activity  (without  USIA  support) 
which  ensures  that  the  USIA-supported 
program  is  not  an  isolated  event.  Each 
proposal  must  clearly  demonstrate  long- 
term  commitment  from  all  partners. 

j.  Evaluation  plan — proposals  must 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  pubhshed 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  Federal 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  apphcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  31,  1994.  Awarded  grants  will 


be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  February  24, 1994. 
David  Michael  Wilson, 

Acting  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
(PR  Doc.  94-4690  Filed  3-2-94;  8:45  am) 
BILUNQ  COCE  8230-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-91J 

Section  304  Determination  Acts, 
Policies  and  Practices  of  Brazil  With 
Respect  To  the  Protection  and 
Enforcement  of  Intellectual  Property 
Rights;  Termination  of  Investigation 
and  Revocation  of  Priority  Foreign 
Country  Status 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  determinations  under 
section  304  of  the  Trade  Act  of  1974,  as 
amended  ("Trade  Act");  termination  of 
investigation  initiated  under  section  302 
of  the  Trade  Act,  monitoring  under 
section  306  of  the  Trade  Act,  and 
revocation  of  identification  under 
section  182(c)(1)(A)  of  the  Trade  Act. 

summary:  The  United  States  Trade 
Representative  ("USTR")  has  made  a 
positive  determination  pursuant  to 
secUon  304(a)(l)(A)(ii).  Since  the 
Government  of  Brazil  has  undertaken 
measures  to  significantly  improve  the 
protection  and  enforcement  of 
intellectual  property  rights  and  market 
access  for  persons  relying  on 
intellectual  property  rights  and  will  take 
additional  steps  in  the  future  in 
connection  with  its  intention  to 
implement  the  results  of  the  Uruguay 
Round  of  multilateral  trade  negotiations 
including  the  Agreement  on  Trade- 
Related  Aspects  of  Intellectual  Rights, 
the  USTR  has  decided  to  terminate  this 
investigation  and  monitor 
implementation  of  these  measures 
under  section  306(a)(2). 

In  addition,  the  USTR  has  decided  to 
revoke  the  Government  of  Brazil's 
identification  as  a  priority  foreign 
country  under  section  182  of  the  Trade 
Act,  as  amended,  by  section  1303  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988. 

DATES:  This  decision  is  effective  as  of 
Monday.  February  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Huenemann,  Deputy  Assistant 
USTR  for  Latin  America  and  Caribbean 
Affairs  (202)  395-5190,  Joseph 
Papovich,  Deputy  Assistant  USTR  for 
Intellectual  Property  (202)  395-6864,  or 
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Tnomas  Robertson,  Assistant  General 
Counsel  (202)  395-6800,  Office  of  the 
United  States  Trade  Representative. 

SUPPLEMENTARY  INFORMATION:  On  Ma'. 
28,  1993,  the  USTR  miliated  an 
investigation  of  the  Government  of 
Brazils  (Brazil)  acts,  policies  and 
practices  conceming  the  protection  an(i 
enforcement  of  intellectual  property 
rights  under  section  302(b)(2)(A)  of  the 
Trade  Act  (19  U.S.C.  2412)  See  58  FR 
31788  (June  4.  1993),  The  investigation 
covered  the  issues  that  are  the  basis  for 
Brazil's  April  30.  1993,  identification  as 
a  priority  foreign  country  under  section 
182(a)  of  tlie  Trade  Act  ('l9  U.S.C  22421 
(1)  several  areas  in  the  patent  law:  (2) 
failure  to  provide  copynght  protec-tion 
for  software  as  a  literary  work,  too  short 
a  terra  of  protection  for  software  and 
penalties  for  copynght  infringement  that 
are  insufficient  to  deter  piracv;  (3) 
inadequate  protection  for  trade  secrets; 
(4)  no  protection  for  semiconductor 
masks  works  (layout  design.?!,  and  (5) 
significant  levels  of  copynght  piracy 


and  trademark  counterfeiting.  The 
original  deadline  for  determinations 
under  section  304(a)(1)  of  the  Trade  Act 
vN-ith  respect  to  the  investigation  was 
November  28,  1993,  but  this  was 
e.xtended  until  Februar\-  28,  1994.  See 
58  FR  64351  (December  6,  1993). 

In  the  context  of  the  five  rounds  of 
discussions  that  took  place  during  the 
investigation,  Brazil  indicated  that  it  has 
undertaken  and  wnll  undertake  as  part 
of  its  domestic  reform  efforts  a  number 
of  actions  to  improve  the  protection  of 
intellectual  property  in  Brazil,  and  to 
provide  greater  market  access  for 
products  relying  on  the  protection  of 
intellectual  property.  These  include 
improvements  in  the  areas  of  protection 
for  trademarks,  semiconductor  mask 
works  (layout  designs),  patents  and 
computer  programs;  market  access  for 
computer  programs;  and  improvements 
in  the  enforcement  of  intellectual 
property  rights,  including  efforts 
regarding  the  importation  of  pirated  and 
counterfeit  goods  and  the  penalties  for 


infrmgement  of  intellectual  property 
rights  Moreover,  since  initiation  of  this 
investigation,  the  Uruguay  Round  of 
multilateral  trade  negotiations  has  been 
successhilly  completed.  Brazil  has 
stated  its  intention  to  present  the  results 
of  those  negotiations  for  the  approval  of 
its  Congress,  inLluding  the  provisions  of 
the  Agrecnieat  on  Trade-Related 
Aspects  of  Intellectual  Property  Rights. 

On  the  basis  of  the  measures  that 
Brazil  has  undertaken  and  will  take  in 
the  hiture.  the  VSTR  has  decided  to 
terminate  this  invesugation.  The  USTR 
will  monitor  Brazil's  implementation  of 
these  measures  under  section  306la)(2) 
of  the  Trade  ,'\ct.  In  addition,  pursuant 
to  section  182ic.)(l)(A;  of  Uie  Trade  Act. 
the  USTR  has  decided  that  the 
information  received  warrants 
revocation  of  Brazil's  identification  as  a 
priority  foreign  country. 
Irving  A.  Williamson. 
Chainnan.  Section  301  Committee. 
fFR  Dck;   94-^9M  Filed  3-2-94;  8:45  am] 
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contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b<e)(3). 


coMMOomr  futures  trading  commission 

TIME  AND  date:  10:45  a.m..  Tuesday. 

March  8.  1994. 

PLACE:  2033  K  St..  N.W.,  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Interim 

audit  report. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

lean  .\.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-5041  Filed  3-1-94;  2;49  pm] 

BJLUNO  CODE  S351-01-M 

coMMOomr  futures  trading  commission 

TIME  AND  DATE:  10  a.m..  Tuesday,  March 

29. 1994. 

place:  2033  K  St..  NW..  Washington, 

DC.  Lower  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— .\pp!ication  by  the  New  York  Cotton 
Exchange  for  designation  as  a  contract 
market  in  futures  and  option  contracts  for 
five  currency  cross  rates  and  a  related 
request  by  the  New  York  Futures  Exchange 
to  recommence  trading  in  five  dormant 
currency  futures  contracts 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  Secretary  of  the 

Commission. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-5CM2  Filed  3-1-94;  2;49  pm] 

eiLUNO  CODE  S3S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Tuesday, 

March  29.  1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-5043  Filed  3-1-94;  2:49  pm] 

BILLMa  COOC  S3S1-01-M 

FEDERAL  ELECTION  COMMISSION 


"FEDERAL  REGISTER"  NUMBER:  94-4658. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  March  3, 1994,  10:00  a.m.. 
Meeting  Open  to  the  PubUc. 

The  following  item  was  added  to  the 
agenda: 

Kerrey  for  President — Revision  to  Finding 
II.  A.  Excessive  Contributions  Resulting  from 
Staff  Advances. 

DATE  AND  TIME:  Tuesday,  March  8.  1994 

at  10:00  a.m. 

PLACE:  999  E  Street,  NVJ.,  Washington, 

DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

fTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  f)€rsonnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Wednesday,  March  9, 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  PubUc. 

MATTER  BEFORE  THE  COMMISSION:  MCFL 

Rulemaking:  Summary  of  Comments 

and  Draft  Final  Rules. 

DATE  AND  TIME:  Thursday,  March  10, 

1994  at  10  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 

DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  PubUc. 

rTEMS  TO  BE  DISCUSSED: 

Future  Meetings 

Correction  and  Approval  of  Minutes 

Final  Audit  Report  on  the  1992  Democratic 

National  Convention  Committee.  Inc. 
Advisory  Opinion  1994-2:  Berglin  for  United 

States  Senate  Volunteer  Committee 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Press  Officer,  Telephone:  (202)  219- 

4155. 

Delores  Hardy, 

A  dministrative  Assistant. 

[FR  Doc.  94-5052  Filed  3-1-94;  3:57  pm] 

BILUNG  CODE  S71S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
March  9,  1994. 


PLACE:  Marriner  S.  Eccles  Federal 
Resen.'e  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 


Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  it  be 
moved  to  the  discussion  agenda. 

1.  Publication  for  comment  of  proposed 
amendments  to  Regulation  Y  (Bank  Holding 
Companies  and  Change  in  Bank  Control) 
regarding  discounts  on  products  and  services 
for  customers  obtaining  traditional  banking 
products  from  affiliates. 

Discussion  Agenda: 

2.  F^posed  amendments  to  Regulation  Y 
(Bank  Holding  Companies  and  Change  in 
Bank  Control)  regarding  appraisals  of  real 
estate.  (PropKwed  earlier  for  public  comment; 
Docket  No.  R-0803) 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  D.C 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  March  1, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-5053  Filed  3-1-94;  3:58  pm] 
BtLUNO  CODE  t2^0-0^-t^ 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11  a.m., 

Wednesday,  March  9,  1994,  following  a 

recess  at  the  conclusion  of  the  open 

meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
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salary  actions)  involving  individual  Federal 
Raser\'e  System  ernployees, 

2.  .\ny  items  carried  forward  from  a 
previously  announced  meeting. 
COtfTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  CovTie,  Assistant  to  the 
Board;  (202)  452-3204.  You  mav  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  1,  1994. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-5054  Filed  3-1-94;  3:58  pm] 

BILUNG  CODE  »21(M>1-»> 

NATIONAL  COMMISSION  ON  LIBRARIES  AND 
INFORMATION  SCIENCE 
MEETING  STATUS:  Open. 
DATE  AND  TIME: 

Tuesday,  March  22.  1994,  1  30-5:00  p.m. 
Wednesday.  March  23,  9:00  a.m.-5:00  p.m. 
Thursday,  March  24,  8:30  a.m.-3:00  p.m. 

PLACE:  Westin  PeachL'^e  Plaza.  210 
Peachtree  St.,  Atlanta,  G.A. 
MATTERS  CONSIDERED:  The  majority  of 
the  meeting  is  for  orientation  for 
Commissioners.  Official  NCLiS 
business,  i.e.,  Chairperson's  report, 
program  planning,  consideration  of  draft 
minutes,  future  meeting  dates, 
comm.ittee  structure,  etc.,  will  also  be 
discussed. 


To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  VVhiteleather  (202-606-9200) 
no  later  than  one  week  m  advance  of  the 
meeting. 

Dated:  February  25,  1994. 
Peter  R.  Young, 

sens  Executive  Director. 

(FR  Doc.  94-5005  Filed  3-1-94,  1.00  pm) 

BrtUNQ  COOe  7527-01-*l 


STATE  JUSTICE  INSTITUTE 
TIME  AND  DATE: 

9:00  a.m.  to  5:00  p.m.,  March  10.  1994 
9:00a.m.  to  5  00  pm  ,  March  11,  1994 
9:00  a.m.  to  12:00  p.m.,  March  12,  1994 

PLACE:  State  Justice  Institute,  1650  King 
Street,  Suite  600,  Alexandria,  Virginia 
22314. 

MATTERS  TO  BE  CONSIDERED:  Grant 
apphcations,  and  Internal  bistitute 
business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  Grant 
application  reviews,  and  portions  of  the 
business  meetings. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 
persormel  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Da\id  I,  Tevelin,  Executive  Director, 
State  Justice  Institute,  1650  King  Street. 


Suite  600,  Alexandria,  Vii^ginia  22314, 

(703)684-0100. 
David  I.  Tevelin, 

f.verLif.'\'p  Director. 

(FR  Doc   94^94'  Filed  3-1-94;  10  1  ~  am] 

BILUNQ  COOE  SS20~SC-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISStON 

[usrrc  SE-«4-07i 

TIME  AND  DATE:  March  7,  1994  at  2:30 

p.m 

PUCE:  Room  101,  500  E  SL-eet  S.W. 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 

1  Agenda  for  future  meeting. 

2  .Minutes. 

3  Ratification  List. 

4.  Inv.  No.  701-TA-312  (Second  Remand) 
(Softwood  Lumber  from  Canada] — briefing 
and  vote 

5  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  mpeting, 
may  be  earned  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOB  MORE  INFORMATION: 

Dorma  R   Koeh.".kp,  SpcT'.arv,  (202) 
205-2000. 

Iss.iBd   Ftb-:ary  28.  1994 
Donna  R-  Koehnke, 
Serrefory 

[FR  Doc  94-}946  Filed  3-1-94    9  20  am) 
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DEPARTMErfT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  993 

[Docket  No.  FV-92-084FR) 

Extension  of  Data  of  Dtsposttton  of 
Undersized  Dried  Prunes  Produced  In 
California 

Correction 

In  rule  document  93-5788  beginning 
on  page  13697,  in  the  issue  of  Monday, 
March  15.  1993,  make  the  following 
correction: 

§993.150    [Corrscted] 

On  page  13698,  in  the  second  column, 
in  amendatory  instruction  2,  "amended 
by  revising  paragraphs  (g)(l)(i)-liii)" 
should  read  "amended  by  revising  the 
first  sentence". 

BILUMQ  COOe  1S06-«1-O 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Pat  9 

Rules  Relating  to  Review  of  Exchange 
Disciplinary,  Access  Denial  or  Other 
Adverse  Actions 

Convction 

In  rule  document  94-2145  appearing 
on  page  5701  in  the  issue  of  Tuesday, 
February  8.  1994,  make  the  following 
correction; 

In  the  second  column,  in  the  part 
heading,  in  the  third  line,  "of  should 
rwad  "or", 

BILUNO  COOe  1506^-0 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  21 

Special  Calls 

Correction 

In  rule  document  94-2149  appearing 
on  page  5702  in  the  issue  of  Tuesday, 
February  8,  1994,  make  the  following 
correction: 

In  the  second  column,  under 
EFFECTIVE  DATE:,  "February  7, 1994." 
should  read  "February  8, 1994." 

BILUNO  CODE  1509-01-0 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  143 

Collection  of  Claims  Owed  the  United 
States  Arising  From  Activities  Under 
the  Commission's  Jurisdiction 

Correction 

In  rule  document  94-2156  appearing 
on  page  5527  in  the  issue  of  Monday, 
February  7,  1994,  make  the  following 
correction: 

PART  143— [CORRECTED] 

In  the  third  column,  the  Authority: 
citation  should  read  "7  U.S.C.  9  and  15, 

9a.  12a(5),  and  13a." 

nUJNO  COOE  1SO9-01-O 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  156 

Registration  of  Broker  Associations 

Correction 

In  rule  document  94-2161  beginning 
on  page  5703  in  the  issue  of  Tuesday, 
February  8,  1994,  make  the  following 
correction: 

On  page  5703,  in  the  third  column, 
under  EFFECTIVE  DATE:.  "February  7, 
1994,"  should  read  "February  8.  1994." 

BILUNO  COOE  ISOS-OVO 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  190 

Bankruptcy 

Correction 

In  rule  document  94-2164  appearing 
on  page  5704  in  the  issue  of  Tuesday, 
February  8,  1994,  make  the  following 
correction: 

PART  190— [CORRECTED] 

In  the  second  column,  in  the 
Authority:  citation,  in  the  first  line,  "7 
U.S.C.  la;"  should  read  "7  U.S.C.  la,". 

BtLLINO  COOE  1506^-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-1 37-000] 

Florida  Gas  Transmission  Co.; 
E>rooosed  Changes  in  FERC  Gas  Tariff 

Correction 

In  notice  docimient  94-4261 
appearing  on  page  9205  in  the  issue  of 
Friday,  February  25,  1994,  the  docket 
number  was  omitted  and  should  read  as 
set  forth  above. 

BILUNO  COOE  ISOS-OI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  156  and  165 

[OPP-190001;  FRL-4168-9] 
RIN  2070- A  B95 

Standards  for  Pesticide  Containers 
and  Containment 

Correction 

In  proposed  rules  document  94-2969 
beginning  on  page  6712  in  the  issue  of 
Friday,  February  11,  1994,  make  the 
following  correction: 

On  pages  6712  through  6789  (Part  IV 
of  the  Federal  Register),  in  the 
runninghead  at  the  top  of  each  page, 
"Vol.  26"  should  read  "Vol.  59". 

BILLING  COOE  1SOS-01-0 


Thursday 
March  3,  1994 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9CFRPart381 

[Docket  No.  93-008N] 
RIN  0583-AB68 

Poultry  Products  Produced  by 
Mechanical  Deboning  and  Products  in 
Which  Such  Poultry  Products  Are 
Used 

agency:  Food  Safety  and  Inspection 

Service.  USDA. 

ACnON:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Food  Safety  and 
Inspection  ::>jrvice  (FSIS)  has  decided  to 
pursue  the  development  of  amendments 
to  the  Federal  poultry  products 
inspection  regulations  to  define  and 
standardize,  or  estabUsh  other 
requirements  for  poultry  products 
f  roduced  by  mechanical  deboning, 
including  possible  provisions  for  the 
composition,  characteristics,  and  use  of 
such  products,  and  requirements  for 
manufacturing  and  labeling  such 
products,  FSIS  has  formed  tentative 
positions  on  the  provisions  of  such 
amendments.  FSIS  needs  additional 
pubhc  input  on  the  general  approach 
and  parameters  of  such  rulemaking  in 
order  to  help  the  regulation 
development  process.  FSIS  is  interested 
in  receiving  information  from  the  meat 
and  poultry  industries  and  industry- 
related  organizations,  the  scientific 
community,  academia.  consumers  and 
consumer  f  -  lups,  and  other  interested 
parties  prior  to  undertaking  any  such 
proposed  rulemaking. 
DATES:  Comments  must  be  received  on 
or  before  May  2, 1994. 
ADDRESSES:  Written  comments  to: 
Policy  Office.  Attn:  Diane  Moore,  FSIS 
Hearing  Clerk,  room  3171.  South 
Building,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  Oral  comments 
should  be  directed  to  Mr.  John  W. 
McCutcheon.  (202)  720-2709.  (See  also 
"Comments"  under  SUPPt-EMENTARY 
INFORMATION) 

FOR  FURTHER  INFORMATION  CONTACT: 
lohn  W.  McCutcheon.  Deputy 
Administrator,  Regulatory  Programs, 
Food  Safety  and  Inspection  Service. 
U.S.  Department  of  Agricuhure. 
Washington.  DC  20250.  Area  Code  (202) 
720-2709. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 


this  notice.  Written  comments  should  be 
sent  to  the  Policy  Office  at  the  address 
shown  above  and  should  refer  to  Docket 
No.  93-008N.  Any  person  desiring  an 
opportunity  for  an  oral  presentation  of 
views  should  make  such  request  to  Mr. 
John  W.  McCutcheon  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  record  will  be 
made  of  all  views  orally  presented.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Policy  Office  from  9 
a.m.  to  12:30  p.m.,  and  from  1:30  p.m. 
to  4  p.m.,  Monday  through  Friday. 

Background 

Introduction 

Poultry  products  produced  by 
mechanical  deboning  are 
characteristically  finely  comminuted 
(i.e..  finely  ground)  in  form  and  result 
from  the  mechanical  separation  and 
removal  of  most  of  the  bone  from 
attached  skeletal  muscle  and  other 
tissue  of  poultry  carcasses  and  parts  of 
carcasses.  The  products  are  prepared 
from  various  materials,  including  necks, 
backs,  and  whole  carcasses.  These 
starting  materials  may  be  raw  or  cooked, 
may  contain  varying  amoimts  of  muscle 
and/or  skin,  and  may  contain  kidneys, 
except  when  product  is  made  from 
mature  chickens  or  mature  turkeys. 
Kidneys  of  mature  chickens  or  turkeys 
may  not  be  used  as  human  food  (9  CFR 
381,65(d)). 

The  technology  to  mechanically 
separate  and  remove  most  of  the  bone 
from  attached  skeletal  muscle  and  other 
tissue  of  poultry  carcasses  and  parts  of 
carcasses  began  in  the  late  1950'8  or 
early  1960's.  The  Department's  initial 
reaction  was  to  consider  the  resulting 
product  adulterated  because  of  the 
amount  of  bone  present  and  the 
physical  size  of  the  bone  particles.  By 
the  mid-1960'8,  the  industry  had 
modified  and  improved  the  equipment 
used  to  produce  poultry  product  by 
mechanical  deboning  such  that  product 
contained  less  than  1 '/?  percent  bone 
solids  with  an  extremely  small  bone 
particle  size.  This  prompted  the 
Department  to  reevaluate  its  position. 
Widespread  commercial  production  of 
products  containing  mechanically 
deboned  poultry  began  in  the  early 
1970's.  By  1975,  poultry  product 
produced  by  mechanical  deboning  was 
being  used  as  an  ingredient  in  poultry 
and  meat  food  products  such  as  franks, 
bologna,  salami,  and  rolls. 

Today,  poultry  products  produced  by 
mechanical  deboning  are  used  in  a  wide 
variety  of  poultry  products,  including 
cooked  poultry  sausages  (such  as 
chicken  frankfurters,  turkey  salami,  and 


turkey  bologna),  poultry  patties  and 
nuggets  (such  as  chicken  patties  and 
nuggets),  and  poultry  baby  foods.  The 
level  at  which  it  is  used  has  depended 
in  part  on  technological  capabilities  and 
has  reached  100  percent  of  the  poultry 
product  portion  of  a  number  of  cooked 
poultry  sausage  products.  Poultry 
product  produced  by  mechanical  means 
is  also  used  at  up  to  49  percent  of  the 
formulations  of  certain  meat  food 
products,  e.g..  beef  and  turkey  chili, 
pro\'ided  that  it  is  identified  in  the 
product  name  as  "turkey,"  "chicken," 
etc.,  and  used  in  meat  food  products 
including  cooked  sausages,  such  as 
frankfurters  and  bologna,  at  a  level  of  up 
to  15  percent  of  the  total  ingredients, 
excluding  water  (9  CFR  319.180). 

Over  the  years,  the  poultry  and  meat 
food  industries  have  also  referred  to 
poultry  products  produced  by 
mechanical  means  as  "comminuted  (i.e., 
ground)  poultry."  Terminology  such  as 
"finely  comminuted,"  "finely  ground." 
and  "mechanically  deboned"  have  been 
used  on  poultry  product  labels  to 
describe  the  form  of  the  product 
according  to  9  CFR  381.117(d). 

Poultry  products  produced  by 
mechanical  means  are  subject  to  9  CFR 
381.117(d)  relating  to  boneless  poultry 
products.  This  regulation  requires 
boneless  poultry  products  to  be  labeled 
in  a  maimer  that  accurately  describes 
their  actual  form  and  composition.  The 
product  name  must  indicate  the  form  of 
the  product,  e.g.,  emulsified  or  finely 
chopped,  and  the  kind  name  of  the 
poulti7  from  which  it  is  derived.  If  the 
product  does  not  consist  of  natural 
proportions  of  skin  and  fat,  as  they 
occur  in  the  whole  carcass,  the  product 
name  must  also  include  terminology 
that  describes  the  actual  composition.  If 
the  product  is  cooked,  it  must  be  so 
labeled.  Section  381.117(d)  also  limits 
the  bone  solids  content  of  boneless 
poultry  products  to  one  percent. 

Poultry  products  produced  by 
mechanical  deboning  also  are  subject  to 
9  CFR  381.47(e).  This  regulation 
requires  that  rooms  or  compartments 
containing  mechanical  deboning 
equipment  must  be  maintained  at  50°  F 
or  less  during  the  mechanical  deboning 
of  raw  poultry. 

Existing  regulations  do  not 
distinguish  between  boneless  poultry 
products  produced  by  mechanical 
deboning  and  poultry  products 
produced  by  traditional  methods,  e.g., 
hand-deboning  using  high-speed  knives. 
Poultry  product  produced  by 
mechanical  deboning  is  declared  in  the 
ingredients  statement  of  a  product  in 
which  it  is  used,  along  with  any  other 
boneless  chicken  product  used,  as 
"chicken"  where  skin  and  fat  are 
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includt?d  but  not  in  excess  of  their 
natural  proportions,  or  as  "chicken 
meat"  when  such  components  are  not 
included. 

Report  on  Health  and  Safety  of 
Mechanically  Deboned  Poultry 

In  1976,  the  Department  initiated  an 
analjlical  program  to  obtain  data  on  a 
number  of  nutrients  and  substances  of 
potential  health  concern  in  poultry 
products  produced  by  mechanical 
deboning.  Data  were  also  gathered  from 
scientific  literature,  industry,  other 
goveriunent  agencies,  and  university 
scientists.  Details  of  the  anal>iical 
program  and  a  resulting  evaluation  were 
published  in  a  June  1979  report  entitled 
"Health  and  Safety  Aspects  of  the  Use 
of  Mechanically  Deboned  Poultry" 
(hereafter  referred  to  as  the  1979  health 
and  safety  report).  An  errata  supplement 
correcting  certain  items  in  the  report 
was  prepared  and  published  on  August 
14.  1979  (44  PR  47576).  (The  June  1979 
report  and  the  errata  supplement  are 
available  for  public  insjjection  in  the 
FSIS  Hearing  Clerk's  office.)  On  June  29, 
1979,  the  Department  announced  the 
availability  of  this  report  and 
encouraged  interested  members  of  the 
public  to  comment  on  its  content.  The 
Department  also  notified  the  public  that 
it  was  particularly  interested  in 
receiving  comments  regarding  the 
proper  labeling  of  products  containing 
poultry  product  produced  by 
mechanical  deboning  and  what  means, 
if  any,  should  be  taken  to  implement  the 
labeling  recommendations  in  the  report 
(44  PR  37965). 

The  Department  received  221 
comments,  most  of  which  were  general 
reactions  to  the  labeling  issues  raised  in 
the  notice,  and  health,  safety,  or 
economic  concerns.  Of  the  187 
commenters  that  expressed  a  general 
opinion  on  the  adequacy  of  the 
regulations  concerning  mechanically 
deboned  f>oultry  products,  175  were 
supportive.  Some  commenter  stated  that 
the  regulations  have  effectively 
controlled  the  use  of  product  produced 
by  mechanically  deboning  over  many 
years  with  a  wide  ba-^  of  consumer 
acceptance,  that  such  product  is  not 
significantly  different  from  product 
produced  by  hand  deboning.  that  these 
regulations  provide  truthful  labeling, 
and/or  that  the  report  and  scientific 
literature  support  the  adequacy  of 
current  regulations.  Other  commenters 
indicated  that  mechanically  deboned 
poultry  should  be  regulated  the  same  as 
mechanically  separated  (species) 
(MS(S))  (then  named  mechanically 
processed  (species)  product). 


GAO  Report  on  Mechanically  Separated 
Products 

In  1983.  the  General  Accounting 
Office  (GAO)  issued  a  report 
recommending  that  the  Secretary  of 
Agriculture  direct  the  Administrator  of 
FSIS  to  establish  specific  standards  on 
poultry  products  produced  by 
mechanical  deboning  and  labeling 
requirements  on  products  made  with 
such  poultn,'  products  as  had  been  done 
for  MS(S)  and  products  made  with 
MS(S).  MS(S)  is  a  finely  comminuted 
product  resulting  from  the  mechanical 
separation  and  removal  of  most  of  the 
bone  from  attached  skeletal  muscle  of 
livestock  carcasses  and  parts  of 
carcasses  that  meets  the  provisions  of  9 
CFR  319.5. 

Improvements  in  Machinery  for  the 
Poultry  Products  Produced  by 
Mechanical  Deboning 

The  Agency  has  monitored  the 
advances  in  the  technology  for 
mechanically  deboning  poultry 
products  over  the  last  decade.  There 
have  been  improvements  in  the 
efficiency  of  the  mechanical  separation 
and  removal  of  most  of  the  bone  from 
attached  skeletal  muscle  and  tissue  of 
poultry  carcasses  and  parts  of  poultry 
carcasses.  Today,  it  has  been  estimated 
that  roughly  700  million  pounds  of  raw 
poultry  materials  are  used  to 
manufacture  mechanically  deboned 
poultry  which  is  used,  in  turn,  to 
formulate  approximately  400  million 
pounds  of  poultry'  sausages  (including 
franks,  bologna,  and  salami),  and  300 
million  pounds  of  pouUry  nuggets  and 
poultry  patties.'  There  have  been  major 
advances  in  mechanical  deboning 
machinery  in  terms  of  the  effectiveness 
of  bone  removal  from  skeletal  muscle 
and  other  tissues  of  poultrv'  carcasses 
and  parts  of  carcasses.  This  has  been 
accomplished  through  enhancements 
and  modifications  of  the  bone-removal 
devices  that  are  part  of  the  traditional 
mechanical  deboning  machines.  There 
have  been  continued  refinements  of 
certain  operational  parameters  of  the 
machinery,  e.g..  the  ability  for  operators 
to  adjust  the  pressure  needed  to  force 
ground  poultry  bones  with  adhering 
muscle  and  other  tissues  through 
screens  to  separate  muscle  and  other 
tissues  from  bone,  and  the  size  of  the 
apertures  (i.e.,  holes)  in  the  screens  and 
sieves  through  which  the  ground  bones, 
muscle,  and  other  tissues  are  pushed. 
These  improvements  have  resulted  in 
the  ability  to  decrease  the  bone  solids 
that  are  a  result  of  the  mechanical 
deboning  process  for  poultry  to  less 


than  the  one  percent  reflected  in  the 
current  poultry  products  regulations  (9 
CFR  381.117(d)). 

In  1969.  the  E)epartment  amended  the 
regulations  for  poultrj'  and  poultry 
products  inspection  to.  among  other 
things,  provide  labeling  requirements 
for  boneless  poultry  products,  including 
a  prescribed  bone  solids  content  of  not 
more  than  one  percent  (34  FR  13991). 
This  limit  was  based  on  an  evaluation 
conducted  by  the  Department  of  the 
operating  results  in  a  series  of  poultry 
plants  that  used  mechanical  deboning 
equipment.  Analyses  were  made  of  485 
samples  of  raw.  mechanically  deboned 
product  from  nine  commercial 
operations  that  used  the  three  types  of 
machines  most  often  used  in  the 
process.  The  analyses  showed  that  the 
equipment,  at  that  time,  could  be 
operated  under  commercial  conditions 
to  produce  boneless  poultry  that 
contained  no  more  than  one  jjercent 
bone  solids,  on  a  raw  weight  basis,  and 
the  Department  concluded  that  it  was 
demonstrated  that  it  was  practical  to 
limit  the  bone  content  in  deboned 
poultry  to  one  percent. 

In  light  of  the  improvements  that  have 
occurred  with  regard  to  the  machinery 
used  to  mechanically  separate  and 
remove  most  of  the  bone  from  the 
mu.scle  and  other  tissues  of  poultr)' 
carcasses  and  parts  of  carcasses.  FSIS 
recently  conducted  a  study  of  the  bone 
solids  content  of  mechanically  deboned 
poultry. 2  The  percentage  of  bone  solids 
content  (determined  by  calcium 
analysis)  in  boneless  poultry  products 
produced  by  mechanically  deboning 
was  collected  from  approximately  50 
plants  during  August  1993,  and 
represented  a  samphng  of  over  2000 
products.  The  data  indicate  that  the 
mean  bone  solids  content  of  the  samples ' 
of  these  products  was  approximately  0  6 
percent;  generally,  half  of  the 
percentages  were  above  0.6  percent  and 
half  were  below  0.6  percent. 

Prior  Advance  Notice  of  Proposed 
Rulemaking  (ANPR) 

On  June  15, 1993,  FSIS  published  an 
advance  notice  of  proposed  rulemaking 
(58  FR  33040)  soliciting  comments, 
information,  scientific  data,  and 
recommendations  regarding  the 
consideration  of  the  need  for  labehng  of 
poultry  product  produced  by 
mechanical  deboning  and  products  in 
which  such  poultry  product  is  used. 
FSIS  indicated  it  was  considering  the 
need  for  rulemaking  that  would 
establish  regulations  on  the  labeling  of 
poultry  product  produced  by 


>  Information  provided  by  industry  avaiiable  for 
public  inspection  at  the  FSIS  Hearing  Clerk's  office. 


^  Data  available  for  public  inspection  at  the  FSIS 
Hearing  Clerk's  office. 
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mechdnical  deboning  and  products  in 
which  such  pouhr>'  product  is  used. 

Discussions  of  Conunents  on  the  ANPR 

FSIS  received  2744  comments  in 
response  to  the  .\NPR,  most  of  which 
were  general  reactions  to  the  labeling 
issues.  Two  thousand  five  hundred  and 
ninety  comments  were  submitted  by 
consumers,  113  by  food  manufacturers/ 
distributors,  17  by  food  retailers,  14  by 
trade  associations,  4  by  individuals  from 
the  Federal  government,  3  by  academia, 
2  by  food  consultants,  and  1  by  a  law 
firm.  The  majority  of  the  commenters 
responded  to  whether  there  was  a  need 
to  identify  mechanically  deboned 
poultr>'  (NtDP)  in  the  ingredients 
statement  on  the  labels  of  meat  and 
poultr\'  products  in  which  it  is  used  as 
an  ingredient. 

One  thousand  four  hundred  and 
eighty-seven  commenters  supported 
identif\'ing  MDP  in  the  ingredients 
statement  on  the  labels  of  meat  and 
poultry  products  in  which  it  is  used. 
These  commenters  include  1452 
consumers,  8  food  manufacturers/ 
distributors,  17  food  retailers,  4  trade 
associations,  4  individuals,  one  food 
consultant,  and  one  law  firm 
representative.  The  commenters 
provided  the  following  general  reasons 
why  MDP  should  be  identified  on  a 
finished  meat  or  poultry  product  label. 
They  stated  that;  (1)  Consumers  have  a 
right  to  know  that  MDP  is  present  in  a 
product.  (2)  meat  and  poultry  products 
should  be  labeled  the  same,  i.e.,  there 
should  be  parity  in  labeling  regulations, 
(3)  MDP  contains  higher  amounts  of 
"calcium,"  "cholesterol."  and/or  "bone 
particles"  and,  therefore,  should  be 
identified,  and  (4)  MDP  should  be 
identified  because  there  is  "a 
difference"  between  MDP  and  hand- 
deboned  poultry'.  The  eight  food 
manufacturers/distributors  and  four 
consumers  also  stated  that  consumers 
should  be  made  aware  (through 
labeling)  that  MDP  contains  "kidneys," 
"sex  glands,"  and  "lungs."  The  food 
manufacturers/distributors  also  pointed 
out  that  mechanical  deboning  processes 
that  crush  or  grind  bones  should  be 
labeled  as  such,  regardless  of  kind  (i.e., 
species).  Most  of  the  food 
manufacturers/distributors  encouraged 
FSIS  to  work  with  industry's  scientific 
experts  and  the  meat  community  to 
define  "meat"  and  "poultry"  through 
standards  of  "product  safety  and 
nutritional  composition." 

The  remaining  1.257  commenters  did 
not  support  identifying  MDP  in  the 
ingredients  statement  on  the  labels  of 
finished  meat  and  poultry  products  for 
the  following  reasons:  (1)  The  Agency's 
current  pohcy  should  continue  and 


MDP  has  a  history  of  safe  use  for  25- 
plus  years  without  labeling  it  as 
anything  other  than  "chicken,"  "turkey 
meat,"  etc.,  (2)  nutrition  labehng  will  be 
a  means  of  educating  consumers  about 
product  composition  and  will  address 
any  concerns  wdth  regard  to  the  nutrient 
qualities  of  the  products  they  purchase, 

(3)  listing  MDP  separately  in  the 
ingredients  statement  would  mislead 
consumers  into  thinking  they  are 
purchasing  products  that  are  inferior  to 
what  they  have  (historically)  purchased, 

(4)  any  changes  in  labehng  regulations 
on  MDP  would  only  ser\'e  to  confuse 
consumers  into  beheving  something 
"has  been  added  to  their  products" 
when,  in  fact,  no  changes  have  been 
made,  and  (5)  a  change  in  labeling 
would  result  in  a  severe  negative 
economic  impact  "on  the  entire  poultry 
industry  and  U.S.  economy,  as  well  as 
many  U.S.  trading  partners  that  now  use 
these  items  as  a  food  source."  One  food 
manufacturer  stated  that  beef  and  pork 
are  different  species  with  obvious 
differences  in  bone  mass,  skeletal  size, 
amount  of  calcification,  and  bone 
hardness,  and,  therefore,  MDP  should 
not  be  labeled  the  same  as  MS(S),  which 
incorporates  bone  and  the  constituents 
of  bone  in  the  product.  Some  of  the 
trade  associations  recommended  that  if 
MS(S)  meets  the  same  criteria  for  MDP 
in  9  CFR  381.117,  it  should  be  entitled 
to  analogous  labeling.  Some  of  the  trade 
associations  also  believe  that  MDP  and 
MS(S)  should  not  be  defined  by  the 
process  used  to  make  them. 

The  academicians  stated  that  the 
method  of  removal  of  meat  tissue  from 
bones  of  carcasses  should  not  become 
part  of  the  name  of  the  product,  and,  as 
long  as  the  end  products  are  comparable 
and  meet  the  "rules"  for  starting 
materials,  composition,  sanitation,  etc., 
the  method  of  processing  should  not 
become  part  of  the  product  name.  The 
commenters  also  stated  that  MDP  is  an 
excellent  source  of  protein  and  calcium. 

FSIS's  Response  to  the  Comments  on 
the  June  15, 1993,  ANPR  and  Issues 
Regarding  Poultry  Products  Produced  by 
Mechanical  Deboning 

In  its  June  15, 1993,  ANPR.  FSIS 
solicited  comments,  information", 
scientific  data,  and  recommendations 
regarding  the  consideration  of  the  need 
for  labeling  of  poultry  product  produced 
by  mechanical  deboning  and  products 
in  which  such  poultry  product  is  based. 
FSIS  did  not  receive  any  new  data 
regarding  the  health  and  safety  aspects 
of  the  use  of  such  products,  and, 
therefore,  FSIS  believes  that  there  are  no 
new  health  and  safety  concerns. 

Although,  many  of  the  commenters  of 
the  June  15, 1993,  ANPR  raised 


concerns  regarding  the  labeling  of 
calcium  and  cholesterol  contents  of 
poultry  product  produced  by 
mechanical  deboning,  the  provisions  of 
the  nutrition  labeling  regulations  (58  FR 
632)  pubhshed  by  FSIS,  which  are  to  be 
effective  July  6,  1994,  would  be  a  means 
of  educating  consumers  regarding 
certain  nutrients  and  other  components 
of  processed  meat  and  poultry  products 
containing  poultry  product  produced  by 
mechanical  deboning,  including 
calcium  and  cholesterol.  Calcium  and 
cholesterol  declaration  becomes 
necessary  on  the  labeling  of  most  multi- 
ingredient  poultry  and  meat  products 
upon  the  effective  date.  These 
regulations  also  establish  a  voluntary 
nutrition  labeling  program  for  single- 
ingredient,  raw  products,  and  specify 
that  FSIS  will  evaluate  significant 
participation  of  the  voluntary  program. 
If  significant  participation  is  not  found. 
FSIS  shall  initiate  rulemaking  to  require 
nutrition  labeling  on  those  products 
under  the  voluntary  program.  Therefore, 
with  certain  exceptions,  consumers  will 
have  complete  information  about  the 
nutrients  in  poultry  products.  Such 
information  will  ensure  that  consumers 
are  not  mislead  about  the  composition 
of  products  containing  poultry  products 
produced  by  mechanical  deboning. 

FSIS  recognizes  that  not  all  products 
sold  to  consumers  at  the  retail  level  will 
carry  nutrition  labeling.  FSIS's  final 
regulation  on  nutrition  labeling 
provided  for  certain  exemptions 
including  products  produced  by  small 
businesses  and  products  in  individually 
wTapped  packages  of  less  than  V2  ounce 
net  weight,  provided  that  the  labels  for 
these  products  bear  no  nutrition  claims 
or  nutrition  information.  However, 
labeling  will  be  required  on  most 
processed  products  purchased  by 
consumers  in  retail  stores  so  that, 
together  with  the  voluntary  program  for 
retail  store  information  on  single- 
ingredient,  raw  products,  consumers 
will  have  information  on  calcium  and 
cholesterol  for  most  products  purchased 
for  consumption  at  home. 

Regarding  the  comments  FSIS 
received  in  response  to  its  June  15. 
1993,  ANPR  on  the  presence  of  kidneys 
in  poultry  products  produced  by 
mechanical  deboning.  FSIS  requires  the 
removal  of  kidneys  of  mature  turkeys 
and  chicJtens  from  their  carcasses  before 
the  eviscerating  operations  during  the 
slaughtering  process  (9  CFR  381.65(d)). 
Kidneys  of  mature  poultry  pose  a 
potential  health  concern  because  of  the 
possibility  of  the  presence  of  certain 
heavy  metals.  Further,  Ln  regard  to  the 
comments  made  about  lungs  and  sex 
glands,  these  are  precluded  from  being 
present  in  "ready-to-cook"  poultry  (i.e.. 
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poultry  subsequent  to  the  slaughtering 
process)  by  the  poultry  products 
inspection  regulations  (9  CFR 
381.1(b)(44)). 

FSIS  acknowledges  that  many  of  the 
reasons  provided  by  commenters  for 
maintaining  the  Agency's  current  policy 
on  labeling  {>oultry  products  produced 
by  mechanical  deboning  are  valid. 
However,  a  substantial  number  of 
comments  reflect  the  consumer's  "right 
to  know"  that  poultry  product  produced 
by  mechanical  deboning  is  in  their  food 
because  of  the  unexpected  presence  of 
bone.  FSIS  believes  that  these  comments 
refer  to  the  boneless  poultry  product 
produced  by  mechanical  deboning 
which  has  greater  than  0.6  bone  solids 
content,  but  no  more  than  one  percent 
bone  solids  content. 

FSIS  is  now  considering  issues  in 
regard  to  the  lack  of  a  regulatory 
definition  and  standard  for  certain 
poultry  products  produced  by 
mechanical  deboning — products  which 
are  deemed  to  be  similar  to 
mechanically  separated  (species) 
(MS(S)).  for  which  a  regulatory 
definition  and  standard  exist  (9  CFR 
319.5).  ("Species"  refers  to  the  species 
of  livestock,  e.g.,  beef  or  pork.)  MS(S)  is 
defined  as  "any  finely  comminuted 
product  resulting  from  the  mechanical 
separation  and  removal  of  most  of  the 
bone  from  attached  skeletal  muscle  of 
livestock  carcasses  and  parts  of 
carcasses"  and  meeting  the  other 
provisions  specified  in  9  CFR  319.5 
Provisions  in  the  Federal  meat 
inspection  regulations  provide,  among 
other  things,  a  definition  and  standard 
that  classifies  MS(S)  as  a  meat  food 
product  and  a  requirement  that  MS(S) 
be  separately  identified  in  the 
ingredients  statement  of  a  meat  food 
product  in  which  it  is  used  as  an 
ingredient  (9  CFR  317.2  (c)  and  (f). 
319.1.  and  319.5).  FSIS's  1982  final 
rulemaking  on  MS(S)  (47  FR  28214) 
indicates  that  the  Agency  determined 
that  material  differences  in  the 
consistency  and  the  composition  of 
MS{S)  place  it  outside  the  scope  of  the 
product  traditionally  defined  as  meat  (9 
CFR  301.2(rr)),  and  that  its  differences 
are  such  that  it  should  be  defined  as  a 
distinctive  standardized  product.  As 
such,  it  should  be  identified  by  a  name 
that  adequately  differentiates  it  from 
meat.  viz..  MS(S).  When  MS(S)  is  used 
in  meat  food  products,  it  must  be 
separately  listed  in  the  ingredients 
statement  by  its  standardized  name,  e.g., 
'mechanically  separated  beef  (or  pork)." 

Over  the  years,  the  meat  and  poultry 
industries  have  referred  to  poultry 
produced  by  mechanical  deboning  as 
"mechanically  deboned  poultry"  and 
comminuted  poultry,"  and  have 


declared  the  product  as  poultry  or 
poultry  meat  (e.g..  "chicken"  and 
"turkey  meat")  in  the  ingredients 
statement  of  the  labels  of  products  in 
which  it  is  used  as  ingredients.  Several 
red  meat  sausage  manufacturers  have 
alleged  that,  without  a  regulatory 
definition  and  standard  for  poultry 
products  produced  by  mechanical 
deboning.  a  disparate  situation  exists 
between  labeling  certain  poultry 
products  produced  by  mechanical 
deboning  and  MS(S)  which  poses  an 
unfair  advantage  for  the  manufacturers 
of  poultry  products  and  may  deny 
consumers  useful  information. 

FSIS  has  considered  the  appropriate 
course  for  addressing  these  issues,  and 
has  initiated  two  actions  in  response  to 
them.  FSIS  is  contemplating  proposing 
regulations  on  poultry  products 
produced  by  mechanical  deboning,  and 
is  soliciting  comments  and  requesting 
data  on  various  tentative  positions  in 
this  advance  notice  of  proposed 
rulemaking.  The  other  action  is  a 
proposal  found  elsewhere  in  this  issue 
of  the  Federal  Register  which  amends 
the  Federal  meat  inspection  regulations 
by  amending  the  definition  of  meat  to 
include,  as  meat,  product  derived  from 
the  advances  in  meat/bone  separation 
machinery  and  reco\'ery  systems  that  do 
not  crush,  grind,  or  pulverize  bones  to 
remove  attached  skeletal  tissue  of 
livestock  carcasses  and  parts  of 
carcasses  from  livestock  bones. 

Purpose  of  the  ANPR:  FSIS's  Intent  to 
Pursue  the  Development  of 
Amendments  to  the  Federal  Poultry 
Products  Inspection  Regulations  to 
Define  and  Standardize,  or  Establish 
Other  Requirements  for  Poultry 
Products  Produced  by  Mechanical 
Deboning,  Including  Possible  Provisions 
for  Composition,  Characteristics,  and 
Use.  and  Requirements  for 
Manufacturing  and  Labeling  Such 
Products. 

FSIS  is  considering,  among  other 
things,  that  certain  pwultry  products 
produced  by  mechanical  deboning.  i.e.. 
those  with  greater  than  0.6  percent  bone 
solids  content,  but  no  more  than  one 
percent  bone  solids  content,  be 
separately  identified  on  the  labels  of 
products  in  which  they  are  used  as 
ingredients  by  a  distinct  name. 
However,  because  of  the  improvements 
in  separating  the  bone  from  muscle  and 
other  tissues  of  poultry  carcasses  and 
parts  of  carcasses,  FSIS  is  considering, 
among  other  things,  that  some  boneless 
poultry  products  derived  from 
mechanical  deboning  machinery,  i.e.. 
those  with  0.6  percent  or  less  bone 
solids,  be  identified  on  the  label  of 
products  in  which  they  are  used  as 
poultr\'  or  poultry  meat.  e.g..  "chicken" 


and  "turkey  meat."  Until  the  Agency 
receives  further  data  and  information  to 
support  this  position,  it  cannot  take  a 
firm  position  on  the  content  of  a 
proposed  regulation  on  this  topic. 
Therefore,  FSIS  is  issuing  this  ANPR 
that  provides  an  in-depth  discussion, 
which  follows,  on  the  labeling  of  MDP. 
as  well  as  other  issues  related  to 
boneless  poultry  product  produced  by 
mechanical  debomng,  and  expresses  the 
Agency's  tentative  positions  regarding 
these  issues.  It  is  FSIS's  intent  to  obtain 
the  information  and  data  necessary  to 
solidif)'  its  position  regardmg  the 
labeling,  use.  and  production  of  poultry 
products  produced  by  mechanical 
deboning. 

Tentative  Positions 

I.  Boneless  poultry  products  produced 
by  mechanical  deboning  v^ith  greater 
than  0.6  percent  bone  solids  content 
(Boneless  poultry  products  produced  by 
mechanical  deboning  with  greater  than 
0  6  percent  bone  solids  content  are 
hereafter  referred  to  as  "MDP") 

A.  Tentative  position:  Definition  and 
standard  of  identity  and  composition. 
FSIS's  tentative  position  is  to  prescribe 
a  definition  and  standard  of  identity  for 
tlie  finely  comminuted  poultr>-  product 
resulting  from  the  mechanical 
separation  and  removal  of  most  of  the 
bone  from  attached  skeletal  muscle  and 
other  tissue  of  p>oultry  carcasses  and 
parts  of  carcasses  which  has  greater  than 
0.6  percent  bone  solids  content.  While 
whole  carcasses  sometimes  are  used,  the 
starting  materials  for  this  type  of 
processing  frequently  are  parts  of 
carcasses,  such  as  frames,  backs  and 
necks,  which  contain  relatively  low 
proportions  of  skeletal  muscle,  or  parts, 
such  as  breast  frames,  from  which  most 
of  the  skeletal  muscle  already  has  been 
removed  by  traditional  deboning 
techniques.  This  product  is  commonly 
knowTi  in  the  p)oultry  industry  as 
mechanically  deboned  poultry  or  MDP. 

The  changes  under  consideration 
would  include  (1)  amending  the  Federal 
poultry  products  inspection  regulations 
by  defining  MDP  as  "mechanically 
separated  (kind),  "  or  another 
appropriate  term,  using  limits  for  bone 
solids  content  and  bone  particle  size, 
and  criteria  for  protein  quality,  and 
requirements  for  labeling  of  the  product 
in  products  in  which  it  is  used  as  an 
ingredient,  and  (2)  amending  the 
poultry  products  inspection  regulations 
to  require  that  such  poultry  products 
produced  by  mechanical  deboning  be 
kept  at  temperatures  of  40  degrees  F  or 
below  within  2  hours  of  the  deboning 
operation.  The  resulting  product  differs 
from  poultry  products  produced  by 
traditional  deboning  techiuques  in  its 


10234  Federal  Register  /  Vol.  59.  No.  42  /  Thursday.  March  3.  1994  /  Proposed  Rules 


highly  comminuted  and  spread-Uke 
consistency  and  in  its  content  of  bone 
and  associated  tissue,  as  well  as  muscle, 
skin,  and  fat.  These  differences  have  a 
potential  consequence  for  finished 
product  microbiological  quality  and. 
thus,  for  health  and  safety.  Therefore, 
certain  handUng  requirements  may  be 
needed. 

In  view  of  the  differences  between 
MDP  and  boneless  poultry  derived  by 
traditional  methods  (e.g..  hand- 
deboning).  it  appears  inappropriate  to 
continue  to  include  MDP  within  the 
category  of  "boneless  poultry  products" 
(9  CFR  381.117(d)).  Instead.  FSIS  is 
considering  defining  it  as  a  distinct 
poultry  product  ingredient  and 
standardizing  its  characteristics  under 
Subpart  P  of  the  poultry  products 
inspection  regulations  (9  CFR  part  381, 
subpart  P). 

FSIS's  tentative  position  is  that  the 
boneless  poultry  products  regulation  (9 
CFR  381.117(d))  no  longer  would  apply 
to  MDP.  Consequently,  the  current 
restriction  on  bone  solids  content  in  this 
regulation — as  enforced  by  limiting 
calcium  content — would  be  included 
with  other  compositional  requirements 
in  a  MDP  standard.  Product  failing  to 
meet  the  bone  particle  size,  or  protein 
quality  requirements  of  the  standard 
could  be  used  only  in  producing  poultry 
extractives,  including  fats,  stocks,  and 
broths,  (i.e.,  processors  would  be 
permitted  to  employ  acceptable 
procedures  for  extracting  components 
such  as  fat,  but  such  product  resulting 
from  the  mechanical  separation  and 
removal  process  could  only  be  used  for 
further  processing).  Mechanically 
deboned  poultry  with  a  protein  content 
of  less  than  14  percent  and/or  a  fat 
content  of  more  than  25  percent  would 
be  deemed  to  be  product  for  processing. 
Moreover,  as  a  standardized  product, 
MDP  would  be  differentiated  from  other 
poultry  product  ingredients;  and  it 
would  be  designated  in  the  ingredient 
statements  on  finished  product  labels  by 
the  name  specified  in  its  definition  and 
standard,  in  accordance  with  9  CFR 
317.2(c)(2)  and  (f)(1)  and  381.118(a). 

(1)  Tentative  position:  Product  name. 
FSISs  tentative  position  is  to  consider 
amending  the  Federal  poultry  products 
inspection  regulations  to  define  the 
standardized  product  that  results  from 
the  mechanical  separation  and  removal 
of  most  of  the  bone  from  poultry 
carcasses  and  parts  of  carcasses  by  a 
distinctive  name.  FSIS  is  tentatively 
considering  that  "Mechanically 
Separated  (Kind)  (MS(K))"  is  an 
appropriate,  nonmisleading  name  for 
this  product.  It  appears  to  acou-ately 
and  concisely  describe  the  product, 
indicating  the  nature  of  the  process  by 


which  and  the  kind  of  poultry  from 
which  it  is  made,  distinguishing  it  from 
poultry  product  ingredients  produced 
by  traditional  hand-deboning 
techniques.  The  name  under 
consideration  includes  "(kind)"  rather 
than  "poultry"  to  make  it  clear  that  the 
kind  of  poultry  (9  CFR  381.1(b)(40)) 
from  which  the  product  is  made  is 
specified  (e.g.,  "Mechanically  Separated 
Chicken"). 

As  previously  indicated,  FSIS 
believes  that  MDP  difTers  sufficiently 
from  boneless  poultry  products 
produced  by  traditional  hand-deboning 
techniques  that  it  should  be  regulated  as 
a  separate,  standardized  ingredient.  As 
such,  this  product  would  be  defined  by 
its  own.  distinctive  name,  and  it  would 
be  referred  to  by  that  name  in  relevant 
regulations  and  in  labeling.  In  this 
regard.  FSIS  is  requesting  public  input 
on  other  names  that  would  accurately 
and  appropriately  describe  MDP  as  a 
distinct  ingredient. 

FSIS  is  aware  that  other  descriptions 
have  been  associated  with  poultry 
products  produced  by  mechanically 
deboning.  In  addition  to  the  use  of 
terminology  such  as  "finely 
comminuted"  poultry  to  specify  the 
form  of  the  product  and  "mechanically 
deboned"  poultry,  such  product  has 
been  referred  to  as  mechanically 
separated  f)oultry  within  the  meat  and 
poultry  industries.  FSIS  believes  that 
where  a  primary  distinguishing 
characteristic  of  a  standardized  product 
is  its  bone  content,  it  would  be 
inappropriate  to  define  it  by  a  name  that 
includes  the  term  "deboned"  and  use  of 
this  term  in  labeling  might  mislead 
consumers  by  implying  such  product 
contains  no  bone. 

Persons  commenting  on  this  portion 
of  the  ANPR  should  be  aware  that  FSIS 
does  not  consider  that  current 
familiarity  with  terminology  or  its 
appeal  to  consumers  is  dispositive  on 
the  question  of  what  terminology  is 
most  likely  to  achieve  its  objectives  for 
the  name  of  a  standardized  product: 
instantaneous  consumer  familiarity  and 
acceptance  caimot  and  should  not  be 
expected  when  labels  declare  the 
presence  of  a  product  for  the  first  time. 
However,  consumer  perceptions  are 
important  in  determining  whether  or 
not  terminology  that  is  technically 
accurate  nevertheless  may  be  confusing 
or  even  misleading.  When  FSIS 
establishes  a  definition  and  standard  for 
a  product  with  respect  to  which  a 
specified  name  is  deemed  appropriate, 
the  product  must  be  called  by  that  name 
in  labeling. 

(2)  Tentative  position:  Bone  solids 
content.  FSIS  is  considering  that  a 
definition  and  standard  for  MDP  would 


incorporate  the  existing  restriction  on 
the  bone  soUds  content  of  mechanically 
deboned  poultry  products,  viz..  not 
more  than  one  percent  (9  CFR 
381.117(d)).  Because  this  restriction  is 
enforced  by  limiting  calcium  content, 
FSIS  is  considering  that  the  definition 
and  standard  for  MDP  should  include 
maximum  calcium  content  levels  of  not 
more  than  0.235  percent  in  product 
made  from  turkeys  or  mature  chickens 
or  0.175  percent  in  product  made  from 
other  poultry,  as  a  measure  of  bone 
sohds  content — based  on  the  weight  of 
product  that  has  not  been  prepared  with 
heat  treatment. 

As  previously  discussed,  FSIS 
adopted  the  one  percent  bone  solids 
restriction  after  appraising  the  of>erating 
results  in  a  series  of  poultry  plants  using 
mechanical  deboning  equipment, 
analyzing  485  samples  of  raw  product, 
and  concluding  that  existing  equipment 
can  be  operated  under  commercial 
conditions  to  produce  product  which 
meets  this  limit  (34  FR  13991.  13992). 
When  processors  applied  the 
mechanical  deboning  technology  to 
poultry  products  such  as  fowl  frames 
that  have  been  heat  treated  using 
various  cooking  methods.  FSIS  modified 
its  procedures  to  take  into  account 
weight  loss  that  can  occur  with  cooking. 
Thus,  the  practice  has  been  to  permit  an 
allowance  for  weight  loss  in  order  to 
reflect  the  bone  solids  content  that 
would  have  been  present  if  heat 
treatment  has  not  occurred;  and  the 
adjusted  level  may  not  exceed  one 
•percent.  The  "Chemistry  Laboratory 
Guidebook,"  U.S.  Department  of 
Agriculture  (section  6.010F,  page  6- 
33). 3  currently  includes  procedures  for 
different  degrees  of  adjustment 
depending  on  whether  conventional 
cooking  methods  (i.e.,  open  kettle)  or 
other  heat  treatment  (e.g..  pressure 
cooking)  are  used. 

After  evaluating  data  on  substances  of 
potential  concern  that  may  tend  to 
concentrate  in  bone,  the  1979  report  on 
health  and  safety  aspects  of  the  use  of 
mechanically  deboned  poultry  did  not 
recommend  any  change  in  the  existing 
bone  solids  limit.  (The  report  did. 
however,  recommend  limitations  on  the 
use  of  product  made  from  fowl  because 
of  bone  constituents  like  fluoride;  FSIS's 
tentative  position  is  to  amend  the 
poultry  products  inspection  regulations 
accordingly,  as  discussed  below.) 
Because  enforcement  is  based  on 
calcium  content  analyses,  rather  than 
direct  measurements  of  bone  sohds, 
FSIS  is  considering  that  an  amended 
regulation  would  include  the  maximum 


'  Document  is  available  for  public  inspection  at 
the  FSIS  Hearing  Clerk's  office. 
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amount  of  calcium  permitted  in 
determining  whether  mechanically 
deboned  poultry  is  in  compUance.  As 
discussed  below,  FSIS  is  also 
considering  that  production  under  an 
approved  quahty  control  program  is 
needed  to  assure  that  such  product  is 
manufactured  to  comply  with  regulatory 
requirements  on  a  consistent  basis  and 
that  implementation  of  a  quaUty  control 
program  would  increase  the 
effectiveness  of  enforcement  of  the 
restriction  on  bone  solids  content. 

FSIS  has  developed  two  different 
calcium  content  levels  for  this  purpose. 
Both  of  these  levels  account  for  the  fact 
that  poultry  tissues,  other  than  bone, 
contam  some  calcium.  The  higher 
level — 0.235  percent— reflects  the 
greater  propwrtion  of  calcium  in  the 
bones  of  mature  chickens  and  turkeys  as 
compared  with  young  chickens  (i.e.,  the 
lower  ratio  of  bone  solids  to  calcium). 
The  lower  level — 0.175  percent — has 
been  used  by  FSIS  in  enforcing  the  one 
percent  restriction  on  product  made 
from  young  chickens.  Both  of  these 
calcium  levels  are  equivalent  to  one 
percent  bone  sohds  using  the 
conversion  formulas  for  calculating 
bone  solids  from  calcium  on  a  weight 
basis.* 

Since  FSIS  is  considering  proposing  a 
definition  and  standard  that  includes 
potential  types  of  mechanically  deboned 
product,  FSIS's  tentative  position  is  to 
allow  0.175  f)ercent  calcium  as  the 
maximum  for  all  MDP  that  is  made  from 
poultry  other  than  turkeys  or  mature 
chickens.  FSIS  is  interested  in  receiving 
comments  regarding  the  calcium  levels 
applicable  to  MDP  made  from  other 
kinds  of  poultry,  e.g..  ducks,  geese,  and 
guineas,  especially  calcium  levels 
applicable  to  mature  poultry. 

In  addition,  the  "Chemistry 
Laboratory  Guidebook"  (section  6.010F, 
page  6-33)  has  been  revised  to  include 
a  procedure  that  could  be  applied  to 
mechanically  deboned  product  made 
only  in  part  from  mature  chickens.  That 
procedure  involves  a  determination  of 
the  relative  mature  and  young  chicken 
proportions  when  product  is  made  from 
a  combination  of  young  and  mature 
chickens.  FSIS  is  considering,  as 
discussed  below,  that  production  of 
MDP  under  an  approved  quality  control 
program  is  necessary  to  assure 
consistent  comphance  with  regulatory 
requirements,  including  the  calcium 
content  reouirement  utilized  in 
restricting  bone  solids  content. 
Therefore,  as  the  discussion  of  the 


*The  formula  for  calculating  bone  solids  from 
calcium  for  poultry  products  is  in  the  "Chemistry 
laboratory  Guidebook,"  U.S.  Department  of 
Agriculture  (6.010F.  page  6-33).  and  is  available  for 
public  inspection  at  the  FSIS  Hearing  Clerk's  ofTice. 


proposed  quality  control  provision 
indicates,  FSIS's  tentative  position  is 
that,  if  mechanically  deboned  chicken  is 
made  from  a  combination  of  young  and 
mature  chickens,  the  application  of  any 
intermediate  value  between  0.175  and 
0.235  percent  in  verifying  compliance 
would  be  contingent  upon  an 
establishment's  program  for  quality 
control  including  methods  that  support 
such  value's  appropriateness  as  a 
measure  of  a  bone  solids  content  to  not 
more  than  one  percent;  and  without 
such  methods,  the  0.175  percent  limit 
should  apply.  FSIS  wishes  to  receive 
comments  on  the  determination  of  the 
calcium  levels  associated  with  MDP 
made  from  a  combination  of  young  and 
mature  poultry. 

The  inclusion  of  these  calcium 
content  levels  in  the  definition  and 
standard  FSIS  is  considering  should  not 
be  misinterpreted  as  indicating  a 
concern  about  the  amount  of  the 
essential  nutrient  calcium  that  is 
provided  by  poultry  and  meat  food 
products.  FSIS  agrees  with  the  findings 
in  the  1979  health  and  safety  report  that, 
even  assuming  all  further  processed 
poultry  were  made  with  mechanically 
deboned  poultry  (i.e..  a  far  greater  level 
of  production  and  use  than  actually 
occurs),  the  projected  calcium 
contribution  such  products  would 
represent  only  a  negligible  increase  in 
per  capita  daily  intakes  and  cannot  be 
considered  hazardous,  particularly  since 
the  dietary  intake  of  a  large  sector  of  the 
population  may  be  below  the 
recommended  level  of  calcium 
consumption. 

(3)  Tentative  position:  Bone  particle 
size.  FSIS  is  considering  restricting  the 
size  of  the  bone  particles  in  MDP  to  a 
maximum  of  less  than  1.5  millimeter 
(mm)  in  the  greatest  dimension,  but 
permitting  up  to  5  bone  particles  per  50 
grams  of  MDP  to  be  from  1.5  mm  to  less 
to  2.0  mm  in  the  greatest  dimension. 
The  need  to  limit  the  size  of  bone 
particles  in  MDP  has  been 
acknowledged  since  the  poultry 
industrj-  began  to  use  mechanical 
methods  for  manufacturing  this  product. 

In  the  1979  health  and  safety  report, 
it  was  recommended  that  bone  particle 
size  be  controlled  to  ensure  that 
equipment  type  of  processing  does  not 
result  in  unacceptably  large  fragments 
and  concluded  that,  provided  this  is 
done,  the  bone  particles  in  the  product 
will  not  present  any  health  hazard 
because  of  size  or  hardness. 

FSIS  is  considering  that  it  is 
appropriate  to  permit  up  to  5  particles 
per  50  grams  of  product  to  be  from  1.5 
mm  to  less  than  2.0  mm  as  an 
acceptable  defect  in  complying  product. 
FSIS  is  requesting  comments  and 


information  on  the  extent  to  which 
manufacturers  should  be  required  to 
control  the  production  of  mechanically 
separated  jjoultry  product  to  limit  the 
size  of  bone  particles.  FSIS  will 
consider  any  information  submitted 
during  the  comment  period  on  the  size 
and  distribution  of  bone  particles  that 
may  occur  with  rarious  mechanical 
deboning  procedures  conducted  in 
accordance  with  good  manufacturing 
practices  (e.g..  the  extent  to  which 
deviations  or  nonconforming  particles 
occur,  and  data  substantiating  the 
absence  of  jxatential  health  or  finished 
product  quality  problems  with  such 
particles). 

(4)  Tentative  position:  Protein  quality. 
FSIS  is  considering  requiring  that  MDP 
meet  a  minimum  protein  quality 
requirement — a  protein  digestibility- 
corrected  amino  acid  score  of  not  less 
than  40  expressed  as  a  percent  and  to 
accept  as  evidence  of  compliance  with 
this  requirement  an  alternative 
measurement — the  content  of  7  essential 
amino  acids  being  at  least  33  percent  of 
the  total  of  17  amino  acids  present. 
Protem  quahty  is  a  measure  of  the 
content,  proportion,  and  availability  of 
essential  amino  acids  in  food  protein 
and  a  measure  of  the  ability  of  the  food 
protein  to  support  human  growth  and 
body  protein  maintenance. 

When  the  regulation  on  MS(S)  (a 
finely  comminuted  product  resulting 
from  the  mechanical  separation  and 
removal  of  most  of  the  bone  from 
attached  skeletal  muscle  of  livestock 
carcasses  and  parts  of  carcasses  that 
meets  the  provisions  of  9  CFR  319.5) 
was  published  in  1982  (47  FR  28214), 
one  of  the  methods  specified  for 
measuring  protem  quality  was  the 
Protein  Efficiency  Ratio  (PER) 
procedure.  The  PER  method  measures 
the  ability  of  a  protein  source  to  support 
grovkih  in  young  groviing  rats,  and  is  an 
expensive  and  time-consuming  assay. 
FSIS  adopted  a  newer  method  for 
measuring  protein  quality,  in  order  to 
assure  the  value  of  the  protein 
contributed  by  meat  and  poultry  to 
human  dietarj'  needs,  in  its  final 
regulations  on  nutrition  labeling  of  meat 
and  poultn.-  products  published  in  the 
Federal  Register  on  January  6.  1993  (58 
FR  632).  The  newer  procedure,  termed 
the  protein  digestibility— corrected 
amino  acid  score  method,  is  contained 
in  "Protein  Qualitv  Evaluation.  Report 
of  the  Joint  FAOAV'HO  Expert 
Consultation  on  Protein  Quality 
Evaluation."  Rome,  1990  (PDCAAS 
method). "5  The  protein  digestibility — 


'  A  copy  of  the  document  is  available  for  public 
inspection  in  the  FSIS  Hearing  Gerk's  office. 
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corrected  amino  acid  score  method  is 
based  on  human  amino  acid 
requirements  and.  therefore,  is  more 
appropriate  for  evaluating  the  protein 
quality  of  foods  for  human  consumption 
that  the  PER  which  is  based  on  amino 
acid  requirements  of  rats.  The  protein 
digestibility-corrected  amino  acid  score 
method  measures  the  ability  of  amino 
acids  in  food  proteins  to  meet  the 
dietary  protein  needs  of  humans. 

FSIS  js  considering  proposing  a 
requirement  that  the  protein  in  MDP 
have  a  protein  quality  value  that  is  a 
protein  digestibiUty-corrected  amino 
acid  score  of  not  less  than  40  expressed 
as  a  percent.  This  value  is  consistent 
with  nutrition  labeling  requirements  for 
protein  in  foods  for  children  older  than 
one  but  less  than  four  years  of  age,  as 
provided  in  21  CFR  101.9(r)(7).  which 
is  cross-referenced  in  its  final  nutrition 
regulations  (58  CFR  632)  in  9  CFR 
317.309(b).  FSIS  believes  this  value 
protects  the  young  consumer  from 
inadequate  nutrition  and  from  the  use  of 
poor  quality  protein  (i.e..  protein  that 
does  not  meet  the  dietary  needs  for 
growth),  and  in  turn,  protects  people 
other  than  young  consumers.  FSIS  also 
believes  that  it  may  be  appropnate  to 
assure  comparabihty  of  MDP  with 
boneless  poultry  and  poultry  that  is 
derived  by  hand-deboning  in  terms  of 
the  protein  contributed  to  human 
dietary  needs  to  maintain  the  quality 
and  integrity  of  the  pouhry  products 
supply. 

FSIS  is  proposing  to  permit  an 
alternative  measurement  to  the  protein 
digestibihty-corrected  amino  acid  score 
method,  which  requires  a  digestibility 
measurement  in  addition  to  an  amino 
acid  analysis,  to  control  the  cost  of 
monitoring  compliance  with  the  protein 
quality  requirement.  FSIS  is  considering 
proposing  that,  for  the  purpose  of 
measuring  the  protein  quality  of  MDP. 
an  alternative  measurement  of  protein 
quality  would  be  allowed  that  is 
comparable  to  the  protein  digestibility- 
corrected  amino  acid  score.  This 
measure  would  be  based  on  a 
comparison  between  the  "essential 
amino  acid  content  of  MDP"  and  "total 
amino  acids  present  in  MDP."  Essential 
amino  acid  content  includes  isoleucine. 
leucine,  lysine,  methionine, 
phenylalanine,  threonine,  and  valine 
content,  and  the  total  amino  acids 
present  including  isoleucine.  leucine, 
lysine,  methionine,  phenylalanine, 
threonine,  valine,  tyrosine,  arginine, 
histidine,  alanine,  aspartnc  add, 
glutamic  acid,  glycine,  proUne,  serine, 
and  hydroxyproline  content.  It  is  being 
considered  that  the  essential  amino  acid 
content  would  be  determined  by 
methods  given  in  the  "Protein  QuaUty 


Evaluation.  Report  of  the  Joint  FAO/ 
WHO  Expert  Consultation  on  Protein 
Quality  Evaluation." 

FSl5  beheves  that  MDP  found  to  be  in 
comphance  by  the  proposed  amino  acid 
content  measurement  would  have 
protein  of  high  quality.  This  behef  is 
supported  by  the  1982-83  evaluation  of 
an  Expert  Work  Group  that  was 
organized  by  the  Department's 
Agricultural  Research  Service,  in 
cooperation  with  the  University  of 
Maryland,  to  develop  recommendations 
based  on  available  scientific  knowledge 
for  consideration  in  pohcy  decisions 
regarding  the  protein  quahty  of  meat, 
poultry,  and  their  products.^ 

The  pubhc  should  be  aware  that  FSIS 
continues  to  have  interest  in 
investigations  of  protein  quality  which 
include  among  their  objectives  the 
identification  of  improved  methods  for 
determining  protein  quality.  In 
evaluating  the  possible  use  of 
alternative  approaches  to  assuring 
protein  quahty,  FSIS  will  consider  data 
and  other  comments  submitted  by  the 
public. 

(5)  Tentative  position:  Protein  and  fat 
contents.  FSIS  is  considering  allowing 
for  two  categories  of  MDP  for  use  in  the 
formulation  of  poultry  products  and 
meat  food  products:  (1)  A  category 
which  meets  minimum  protein  and 
maximum  fat  content  requirements  of 
not  less  than  14  percent  and  not  more 
than  25  percent,  respectively,  and  (2)  a 
category  designated  "for  processing"  for 
which  there  are  no  protein  or  fat  content 
requirements.  As  discussed  below,  it  is 
contemplated  that  a  wider  range  of  use 
would  be  permitted  for  product 
containing  not  less  than  14  percent 
protein  and  not  more  than  25  percent 
fat,  than  for  product  for  processing. 

Poultry  products  produced  by 
traditional  deboning  techniques  vary 
significantly  in  fat  content,  largely 
depending  on  the  extent  to  which  they 
include  skin  (with  attached  fatty  tissue) 
and/or  separable  fat — the  major  sources 
of  fat  in  poultry.  A  similar  pattern  was 
evident  in  the  data  on  mechanically 
deboned  poultry  products  reviewed  in 
the  1979  health  and  safety  report, 
although  mechanically  deboned  product 
tended  to  contain  more  fat.  This 
tendency  is  not  surprising  since 
mechanically  deboned  product 
frequently  is  prepared  from  necks, 
which  have  a  higher  skin  content  than 


«  "The  Protein  Nutritional  Qualiry  of  Meat  and 
Poultry  Products:  Scientific  Basis  for  Regulation"  is 
the  final  report  of  lb«  Expert  Working  group,  with 
accompanying  becliground  papers.  C£.  Bodwell. 
ed..  American  Journal  of  Qinical  Nutrilioo.  40(3): 
671-742.  supplement,  September  19*4.  A  copy  of 
the  report  is  available  for  public  Inspection  in  the 
FSIS  Hearing  Clerk's  aiRcB. 


Other  poultry  parts,  and/or  backs,  which 
have  a  higher  skin  content  than  other 
poultry  parts,  and  because  it  can 
include  bone  marrow,  which  contains  as 
much  or  more  fat  than  skin. 

While,  as  with  fat  content,  there  is 
considerable  variabihty  in  the  protein 
content  of  both  mechanicaDy  deboned 
poultry  and  poultry  products  produced 
by  traditional  deboning  techniques,  in 
the  data  reviewed  in  the  1979  health 
and  safety  report  on  MDP.  MDP 
generally  contained  less  protein.  In 
addition,  the  1979  report  found  much 
higher  moisture  to  protein  ratios  in 
mechanically  deboned  fwuhry, 
indicating  considerable  dilution  of 
poultry  product,  possibly  by  ice. 

Currendy,  the  poultry  products 
inspection  regulations  do  not  directly 
control  the  fat  or  prt3tein  content  of 
poultry  product  ingredients.  However. 
they  do  differentiate  between  "poultry 
meat"  and  "poultry."  i.e.,  chicken  meat 
and  chicken,  with  the  latter 
encompassing  edible  parts  such  as  skin 
and  fat  not  in  excess  of  their  natural 
proportions  in  addition  to  poultry  meat. 
As  skin  (with  attached  fatty  tissue)  and 
separable  fat  are  the  places  in  which 
most  of  the  fat  in  poultry  products  is 
found  and  poultry  products  are 
comp>osed  essentially  of  fat,  protein,  and 
moisture,  these  definitions  have  served, 
to  some  extent,  to  distinguish  among 
poultry  products  in  terms  of  their 
relative  fat  and  protein  contents. 
Moreover,  these  diSerentiations  in  fat 
and  protein  have  consequences  for  the 
use  of  poultry  product  ingredients,  since 
many  of  the  standards  of  identity  or 
composition  for  finished  poultry 
products  include  minimum  poultry 
meat  requirements  (9  CFR  381.167)  and 
others  limit  skin  and  fat  to  natural 
proportions  (9  CFR  381.160). 

Tne  goal  FSIS  is  considering  is  to 
develop  a  regulatory  approach  that 
fulfills  its  responsibihty  to  protect  the 
pubhc  by  maintaining  the  quality  and 
integrity  of  the  poultry  and  meat  food 
product  supply  while  continuing  to 
permit  flexibility  in  the  composition  of 
mechanically  deboned  poultry  product, 
as  well  as  in  its  use  at  various  levels  in 
a  broad  range  of  products.  In  FSIS's 
view,  its  responsibility  to  the  pubhc 
includes  the  objectives  of  preventing 
increases  in  the  fat  content  of  this 
portion  of  the  food  supply  and 
preventing  poultry  product  dilution  that 
could  result  in  the  public  no  longer 
being  able  to  rely  on  poultry  products 
and  meat  food  products  as  reasonably 
good  sources  of  high  quality  dietary 
protein. 

FSIS  is  considering  that  MDP  should 
have  a  fat  content  of  not  more  than  25 
percent  and  a  protein  content  of  not  less 
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than  14  percent  or  it  shall  be  deemed  to 
be  product  for  processing.  If  these  views 
are  adopted,  the  effect  of  this  provision 
would  be  to  impose  no  maximum  on  the 
fat  content  or  minimum  on  the  protein 
content  of  this  ingredient  where  other 
regulatory  provisions  assure  that  the  fat 
content  of  finished  products  does  not 
exceed  appropriate  limits  and  protect 
against  decreases  in  their  protein 
content  by  establishing  finished  product 
content  requirements.  In  such  a  product, 
it  is  contemplated  that  MDP  could  be 
used,  regardless  of  its  fat  or  protein 
content,  in  ingredient  mixtures  that 
accord  with  the  standard  for  the 
finished  product. 

(6)  Tentative  position:  Quality  control . 
FSIS  is  considering  that  a  quality 
control  program  is  necessary  to  assure 
that  establishments  manufacture 
mechanically  deboned  poultry  product 
that  complies  consistently  with  the 
tentative  definition  and  standard  that  is 
being  considered  by  FSIS.  Utilization  of 
such  a  program  in  producing  the 
ingredient  MDP  would  be  a  prerequisite 
for  the  approval  of  labels  for  products 
consisting  of  or  containing  MDP.  The 
function  of  plant  quality  control  is  to 
restrict  potential  variability  within  the 
limits  of  the  tentative  requirements  FSIS 
is  considering  by  controlling  the  factors 
that  can  affect  the  resulting  product's 
characteristics. 

FSIS  expects  to  require  that  MDP  be 
produced  under  an  approved  plant 
quality  control  program.  Also,  FSIS  is 
considering  a  requirement  that  the  plant 
quality  control  program  provide  the 
controls  and  information  necessary  to 
assure  that  MDP  manufactured  under 
such  a  program  meets  any  requirements 
established  and  that  it  will  enable 
establishment  personnel  and  FSIS  to 
monitor  it  for  effectiveness.  FSIS  is 
focusing  on  methods  that  will  minimize 
inter-lot  variation  by  maintaining  the 
uniformity  of  starting  materials  and 
controlling  the  handling  and  processing 
of  starting  materials  and  resulting 
product. 

Because  it  appears  that  this  goal  can 
be  achieved  effectively  and  efficiently 
where  a  program  for  quality  control 
incorporates  appropriate  methods  and 
monitoring  techiiiques  and  adheres  to 
good  manufacturing  practice,  FSIS 
contemplates  requiring  that  an 
establishment  conduct  only  limited 
analyses  for  protein  quality  and  fat,  and 
for  MDP  represented  as  containing  not 
less  than  14  percent  protein  and  not 
more  than  25  percent  fat,  to  confirm  that 
production  is,  in  fact,  under  control. 
After  it  has  been  demonstrated  that  the 
quality  control  program  is  able  to  yield 
complying  product,  confirmatory 
analyses  would  be  required  only 


periodically,  as  long  as  the  product  is  in 
compliance. 

FSIS  anticipates  establishing  basic 
parameters  for  the  chemical  analyses 
that  must  be  performed  to  verify 
compliance  with  the  requirements,  e.g., 
defining  production  lots  and  sampling 
schedules,  and  the  accepted 
methodology  for  performing  analyses. 
FSIS  wishes  to  receive  comments  on  the 
parameters  necessarj'  for  an  adequate 
quality  control  program. 

B.  Tentative  position:  Handling 
requirements.  Current  regulatory 
requirements,  including  provisions  for 
sanitation,  operating  procedures,  and 
heat  processing  (9  CFR  part  381,  subpart 
H  and  I,  and  §  381 .150),  akeady  provide 
the  basic  controls  necessarj'  to  prevent 
spoilage  and  assure  poultrj'  product 
wholesomeness.  However,  because  the 
mechanical  deboning  process  presents 
greater  opportunities  for  bacterial 
growrth  than  traditional  poultry  product 
processing.  FSIS  is  considering 
amending  the  poultry  products 
inspection  regulations  to  more 
specifically  address  the  requirements  for 
the  various  starting  materials  used  for 
MDP  and  the  resulting  product. 

Although  the  data  reviewed  in  the 
1979  health  and  safety  report  indicate 
that  MDP  products  generally  are 
acceptable  from  a  microbiological 
standpoint,  the  data  also  show  that 
where  bacterial  loads  tend  to  be  higher, 
it  can  be  attributed  to  the  starting 
material  used.  This  is  not  surprising  as 
common  starting  materials  for 
mechanical  deboning  are  products  that 
remain  after  the  removal  of  a  substantial 
portion  of  skeletal  muscle  or  other 
tissue  (e.g.,  skin)  from  poultry  carcasses 
or  parts  of  carcasses.  As  a  result,  the 
resistance  of  the  exposed  surface  area  to 
microbial  penetration  has  been  reduced 
and  the  ratio  of  the  surface  area  to  the 
volume  of  total  product  which  is 
exposed  to  contaminating  influences 
has  been  increased.  Higher  microbial 
counts  in  MDP  have  been  associated 
with  the  time  and  conditions  of  holding 
such  starting  materials. 

Mechanically  deboned  poultry  itself 
also  presents  opportunities  for  excessive 
microbiological  grovrth  because  it 
consists  of  small  particles  which  have  a 
greater  surface  area  than  most  poultry 
products  and  because  during  its 
preparation  any  microorganisms  that  are 
present  are  distributed  throughout  the 
product. 

FSIS  believes  that  potential  bacterial 
hazards  are  diminished  as  long  as 
handling  accords  with  good 
manufacturing  practices.  FSIS  is, 
therefore,  considering  that  processing 
and  storage  requirements  are  warranted 


for  the  raw  materials  used  to  make  the 
product  and  for  the  product  itself. 

FSIS  is  considering  proposing 
handling  requirements  that  would 
provide  that  material  to  be  processed 
into  MDP  be  processed  within  2  hours 
from  the  time  it  is  separated  from  the 
bones  of  poultry-  carcasses  or  parts  of 
carcasses,  except  that  such  product  may 
be  held  for  no  more  than  72  hours  at 
40  T  (4  °C)  or  less,  or  held  indefinitely 
at  0  °F  ( -  18  °C)  or  less.  Within  2  hours 
of  the  mechanical  deboning  operation, 
FSIS  is  also  considering  proposing  that 
MDP  be  chilled  to  40  "F  (4  "C)  or  less, 
ftxjzen  at  0  "F  ( -  18  °C)  or  less,  or 
cooked.  FSIS  is  further  considering 
proposing  that  MDP  be  used  as  an 
ingredient  in  a  poultry  or  meat  food 
product  directly  after  being  processed, 
e.xcept  that  it  may  be  held  prior  to  such 
use  for  no  more  tLan  72  hours  at  40  "F 
(4  °C)  or  less  or  indefinitely  at  0  °F  ( -  18 
"C)  or  less. 

FSIS  recognizes  that  different  starting 
materials  will  be  processed  into  MDP. 
i.e..  poultry  carcasses  or  parts  of 
carcasses  chilled  and  maintained  in 
accordance  with  9  CFR  381.66; 
unchilled  poultry  carcasses  or  parts  of 
carcasses;  and  heat-treated  poultry 
carcasses  or  parts  of  carcasses,  and  such 
carcasses  or  parts  from  which  a 
substantial  portion  of  skeletal  muscle  or 
other  tissue  has  been  removed.  FSIS 
uishes  to  receive  comments  on  whether 
specific  handling  requirements  other 
than  those  being  considered  are 
appropriate  for  specific  types  of  starting 
materials. 

In  addition,  in  order  to  avoid 
confusion  about  the  parts  or  physical 
state  of  pMDultry  that  may  be  processed 
into  MDP,  FSIS  is  considering  providing 
a  definition  of  ''poultry  carcasses  or 
parts  of  carcasses."  The  terms  "poultry 
carcasses"  or  "parts  of  carcasses"  would 
apply  to  whole  carcasses  or  disjointed 
portions  of  such  carcasses  that  are 
"ready-to-cook  poultry"  within  the 
meaning  of  9  CFR  381.lfb)(44)  of  the 
poultry  products  inspection  regulations. 
In  other  words,  the  head,  feet.  crop,  oil 
gland,  trachea,  esophagus,  entrails, 
mature  reproductive  organs,  and  lungs 
of  the  slaughtered  poultry  have  been 
removed  and  such  poultr>'  is  free  from 
protruding  pmfeathers  and  vestigial 
feathers  and  suitable  for  cooking 
without  need  of  further  processing. 

FSIS  is  considering  that  adoption  of 
the  handling  requirements  discussed 
above  would  eliminate  the  need  to 
require  that  the  temperature  of  rooms  or 
compartments  in  which  equipment  for 
mechanical  deboning  of  raw  poultry  is 
operated  be  maintained  at  50  °F  or  less. 
Thus,  if  the  requirements  FSIS  is 
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considering  are  adopted,  FSIS  would 
need  to  rescind  9  CFR  381  47(e). 

C.  Tentative  position:  Limitations  on 
use.  FSlS's  tentative  position  is  to 
establish  and  codify  limitations  with 
respect  to  use  of  MDP  in  the  formulation 
of  poultry  and  meat  food  products.  FSIS 
is  contemplating  imposing  such 
restrictions  based  on  the  potential 
fluoride  contribution  of  MDP  made  from 
fowl  (i.e..  mature  female  chickens)  and 
the  characteristics  of  MDP,  including 
the  kind  of  poultry  from  which  it  is 
made,  its  consistency,  and  its  protein 
and  fat  contents.  FSIS  beUeves  that  such 
requirements  are  necessary  to  prevent 
potential  health  and  safety  problems, 
and  to  maintain  the  quality  and  integrity 
of  the  poultry'  and  meat  food  product 
supplv. 

(1)  tentative  position:  Kind  of  product 
limitation.  FSIS  is  considering  that 
when  a  poultry  product  is  required  to  be 
prepared  from  a  particular  kind  or  kinds 
of  poultry  (e.g.,  diickens),  use  of  MDP 
of  any  other  kind  (e.g..  mechanically 
deboned  turkey)  should  not  be 
permitted.  This  provision  would  assure 
that  MDP  made  from  a  different  kind  of 
poultry  is  not  used  in  a  poultry  product 
represented  as  containing  ingredients 
from  a  particular  kind  or  kinds  of 

poultry 

The  tentative  definition  and  standard 
for  MDP  that  FSIS  is  considering  covers 
MDP  prepared  from  any  kind  of  poultry. 
FSIS  is  not  considering,  however,  to 
permit  use  of  MDP  as  an  ingredient  in 
any  given  poultry  product  regardless  of 
the  kind  of  poultry  from  which  it  is 
made.  Such  action  would  be 
inconsistent  with  existing  regulatory 
requirements  and  interpretations  and 
could,  among  other  things,  result  in 
false  or  misleading  labeling.  For 
example,  the  definition  and  standard  for 
(Kind)  patties  (9  CFR  381.160)  requires 
that  poultry  product  ingredients  be  "of 
the  kind  indicated"  (e.g.,  turkey 
products  in  turkey  patties).  FSIS 
beUeves  that  in  considering  to  amend 
the  poultry  products  Inspection 
regulations  to  provide  for  the  use  of 
MDP  as  a  distinctive  poultry  product 
ingredient,  this  consideration  should 
not  abrogate  this  type  of  requirement 
(eg.,  to  permit  use  of  mechanically 
deboned  chicken  in  turkey  patties). 

(2)  Tentative  position:  Limitations  on 
product  made  from  fowL  FSIS  is 
considering  that  the  use  of  mechanically 
deboned  chicken  made,  in  whole  or 
part,  from  fowl  (i.e.,  mature  female 
chickens,  as  defined  in  9  CFR 
381.170(a)(l)(vi))  should  not  be 
permitted  in  baby,  junior,  or  toddler 
foods.  Also,  FSIS  is  considenng  that  it 
should  not  be  permitted  in  combination 
with  MS(S)  to  constitute  more  than  20 


percent  of  the  hvestock  and  poultry 
product  portion  of  any  other  poultry 
product  or  meat  food  product.  These 
restrictions  are  based  on  the  potential 
fluoride  contribution  of  product  made 
from  fowl  to  dietary  intaJtes.  The  1979 
health  and  safety  report  found  only 
slight  differences  between  the  fluoride 
content  of  MDP  made  from  poultry 
other  than  fowl  and  that  of  poultry 
products  produced  by  traditional 
deboning  techniques,  but  considerably 
higher  amounts  in  MDP  made  from 
fowl. 

FSIS  beheves  that,  in  addition  to 
prohibiting  use  of  MDP  made  from  fowl 
in  baby  (i.e.,  strained),  junior,  and 
toddler  foods,  MDP  also  should  be 
limited  in  other  foods,  because  infants 
also  consume  table  foods,  with  most 
eating  adult-type  foods  by  age  2.  This 
would  limit  the  potential  fluoride 
contribution  to  dietary  intakes  of  other 
young  children  in  high  fluoride  areas. 
FSIS  beheves  that  MDP  made  from  fowl 
should  be  limited  to  a  maximum  of  20 
percent  of  the  Hvestock  and  poultry 
product  portion  of  any  poultry  or  meat 
food  product 

(3)  Tentative  position:  Poultry  product 
limitations.  FSIS  is  considering  that  the 
use  of  MDP  should  be  limited  in  certain 
poultry  products.  FSIS  is  considering 
allowing  MDP  in  the  sauce  portion  or 
any  dressing  of  poultry  products  and  is 
soliciting  comments  on  this  use.  FSIS  is 
also  sohdting  comments  on  whether 
MDP  should  be  allowed  in  poultry 
products  for  which  there  are  standards 
of  identity  or  composition  (e.g.,  Boned 
(Kind)— Sohd  Pack,  Boned  (Kind)  with 
Natural  Juices,  Shredded  (Kind),  (Kind) 
burgers.  (Kind)  A  La  Kiev  and  (Kind) 
Steak  or  Fillet). 

MDP  is  a  finely  comminuted 
ingredient  and  FSIS  considers  its  use  to 
be  inconsistent  with  the  basic 
characteristics  associated  with  poultry 
products  that  have  been  processed  only 
to  the  extent  of  cutting  or  grinding  or 
that  are  made  from  poultry  products  so 
processed,  such  as  chicken  breasts, 
turkey  fillets,  and  chicken  burgers,  or 
shredded  chicken.  FSIS  also  considers 
its  use  to  be  inconsistent  with  the  basic 
characteristics  associated  with  poultry 
products  that  are  processed, 
convenience  versions  of  ready-to-cook 
poultry  or  cuts  or  solid  pieces  of  poultry 
or  poultry  meat,  such  as  roasted 
chicken,  boned  tiuitey  with  natural 
juices,  chicken  an  la  Kiev,  and  turkey 
ham.  FSIS  recognizes,  however,  that 
these  types  of  products  sometimes  are 
prepared  with  compxjnents  the 
characteristics  of  which  are  not 
inconsistent  with  those  of  MDP. 
It  is  poultry  meat — particular 
muscie{s) — that  characterize  cuts  of 


poultry.  The  characteristics  associated 
with  a  cut  can  be  retained  when 
trimmings  removed  during  processing 
are  reincorporated;  and  the  association 
with  the  cut  remains  when  there  is 
chunking,  chopping,  or  grinding  of  the 
muscle  as  in  versions  of  turkey  ham 
product  (9  CFR  381.171).  FSIS  regards 
these  processes  as  different  than  using 
product  made  by  the  mechanical 
deboning  of  accompanying  bones.  MDP 
does  not,  in  FSlS's  view,  retain  the 
cheiracteristics  of  the  cuts  themselves.  It 
appears  inconsistent  with  the  basic 
characteristics  expected  of  products 
represented  as  having  been  made  from 
a  particular  part  of  the  poultry  carcass, 
whether  the  muscle  from  that  part  is 
essentially  intact  or  has  been  processed 
only  to  the  extent  of  cutting  or  grinding, 
to  include  this  finely  comminuted 
ingredient. 

The  same  preparation  procedures 
used  in  making  a  tiurkey  ham  product 
can  be  applied  to  other  cuts,  such  as 
turkey  breast,  for  which  definitions  and 
standards  have  not  been  prescribed  in 

subpart  P  of  part  381  of  the  poultry 

products  inspection  regulations  (9  CFR 
part  381,  subpart  P).  Cured  turkey  breast 
and  turkey  ham  products  have  in 
common  their  method  of  preparation 
and  their  association  with  a  particular 
cut  of  poultry.  They  differ  only  in  the 
cut  of  poultry  product  used.  As  this 
difference  is  not  relevant  to  whether 
inclusion  of  MDP  would  be  appropriate. 
FSIS  believes  that  use  of  MDP  should 
not  be  permitted  in  these  products  nor 
in  products  that  are  similar. 

FSIS  is  interested  in  receiving 
comments  on  its  views  as  to  the 
products  in  which  use  of  MDP  or  its  use 
in  anvthing  but  sauces  and  dressings 
should  be  prohibited  as  inconsistent 
with  their  basic  characteristics, 
including  data  and  other  information  on 
the  effects  of  using  MDP  on  the 
characteristics  and  quahty  of  specific 
products.  Persons  who  support  allowing 
use  of  MDP  in  any  of  the  poultry 
products  covered  in  the  above 
discussion  should  be  aware  that  FSIS  is 
interested  in  their  views. 

(4)  Tentative  position:  Limitations  on 
product  "for  processing. "  FSIS  is 
considering  that,  in  addition  to 
complying  v«th  any  applicable 
limitations  discussed  with  regard  to  the 
requirements  of  the  definitions  and 
standards  of  identity  or  composition  for 
particular  poultry  products  and  meat 
food  products  (9  CFR  parts  319  and  381, 
subpart  P  thereto),  use  of  MDP  "for 
processing,"  i.e.,  MDP  that  has  a  protein 
content  of  less  than  14  percent  and/ or 
a  fat  content  of  more  than  25  percent, 
not  be  permitted  in  the  formulation  of 
a  poultry  product  or  meat  food  product 
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at  levels  above  2  or  3  percent  because 
of  the  effect  on  finished  product  quality. 
FSIS  is  requesting  comments  regarding 
this  approach  and  possible  conditions 
for  exceptions,  e.g..  when  pouitr}'  and 
meat  food  products  are  subject  to  a 
regulatory  definition  and  standard 
which  establishes  a  minimum 
requirement  for  protein  content  and  a 
maximum  limit  on  fat  content  which 
ensure  finished  product  quality. 

FSIS  also  recognizes  that  MDP  "for 
processing"  may  be  used  at  very  low 
levels  (2  or  3  percent)  as  a  binder — i.e., 
for  a  technological  or  functional 
purpose.  FSIS  is  particularly  interested 
in  receiving  comments  on  whether  such 
product  should  be  permitted  for  this 
purpose  and,  if  so,  in  what  products  and 
under  what  conditions.  For  example, 
would  it  be  adequate  and  app-ropriate  to 
permit  this  type  of  use  so  long  as  it  is 
hmited  to  the  3  percent  level  in 
formulating  processed  product? 

D.  Tentative  position:  Labeling.  FSIS 
expects  to  include  special  provisions  for 
the  labels  of  MDP  and  products  in 
which  it  is  used  as  an  ingredient.  If 
adopted,  these  provisions  would 
supplement  other,  more  general 
requirements  for  such  labels  (see  0  CFR 
parts  317  and  381,  subpart  N). 

(1)  Tentative  position:  The  product. 
FSIS  is  considering  the  followang 
possible  labeling  provisions  for  MDP:  (a) 
The  name  of  the  product  (e.g., 
"Mechanically  Separated  (Kind),"  must 
be  followed  immediately  by  the 
phrase(s)  "for  processing"  unless  it  has 
a  protein  content  of  not  less  than  14 
percent  and  a  fat  content  of  not  more 
than  25  percent,  "made  from  fowl" 
unless  it  is  not  made,  in  whole  or  part, 
from  mature  female  chickens  (see  9  CFR 
381.170{a){l)(vi)),  and  "with  excess 
skin"  unless  it  is  made  from  poultry 
product  that  does  not  include  skin  in 
excess  of  the  natural  proportion  present 
on  the  whole  carcass  (see  9  CFR 
381.117(d));  fb)  after  any  such  required 
information,  the  name  of  the  product 
may  be  followed  by  "without  skin"  and/ 
or  "without  kidneys  and  sex  glands"  if 
it  is  made  from  poultry  product  that 
does  not  include  skin  and/or  that  does 
not  include  kidneys  or  sex  glands;  and 
(c)  there  must  be  appropriate  descriptive 
terminology  if  heat  treatment  has  been 
used  in  the  preparation  of  such  product. 
Because  the  characteristics  specified  are 
ones  which  would  affect  use  of  MDP, 
FSIS  is  considering  that,  in  order  to 
assure  compliance  with  regulatory 
requirements  and  thereby  prevent  the 
adulteration  and  misbranding  of 
finished  poultry  products  and  meat  food 
products,  it  is  necessary  to  provide  for 
thtiir  clear  identification  on  the  label 
when  MDP  leaves  the  establishment  at 


which  it  is  manu£actured  (see  9  CFR 
381.115). 

As  indicated  previously,  the 
regulations  already  require  that 
information  bearing  on  use — including 
deviations  from  the  natural  whole 
carcass  proportion  of  skin  as  well  as  the 
fact  of  cooking — appear  on  the  label  of 
mechanically  separated  poultry  product 
(9  CFR  381.117(d)).  The  presence  of  skin 
or  its  presence  in  excess  of  the  natural 
whole  carcass  proportion  would,  as 
discussed  previously,  continue  to  affect 
product  use  if  the  regulations  are 
amended.  The  use  of  heat  treatment  in 
the  preparation  of  the  product  also 
would  be  of  continuing  relevance  (9 
CFR  381.157(a)).  In  addition,  since  the 
presence  of  poultry  kidneys  or  sex 
glands  can  affect  use  (9  CFR  319.180(h)). 
a  number  of  manufacturers  of  MDP  not 
containing  these  parts  currently  choose 
to  note  this  fact  on  the  label.  The  other 
information  that  would  be  required  is 
identification  of  product  made  from 
fowl  and  product  for  processing. 

(2)  Tentative  position:  Finished 
poultry  products  and  meat  food 
products.  As  indicated  above  in  the 
discussion  of  FSIS's  tentative  position 
regarding  the  definition  and  standard 
for  MDP,  FSIS  is  considering  that  in 
view  of  the  differences  between  MDP 
and  poultry  products  produced  by 
traditional  hand-deboning  techniques 
and  the  developments  since  its 
introduction,  MDP  should  be  regulated 
as  a  distinctive  ingredient  with 
standardized  characteristics.  Therefore, 
it  is  FSIS's  tentative  position  to  define 
such  product  by  its  own  name,  e.g., 
"Mechanically  Separated  (Kind),"  that 
would  be  declared  in  the  ingredient 
statements  on  finished  product  labels  by 
the  name  specified  in  its  definition  and 
standard. 

FSIS  recognizes  the  importance  of  the 
identification  of  the  calcium  and 
cholesterol  content  of  MDP  to 
consumers  who,  according  to  the 
comments  received  on  the  June  15, 
1993,  ANPR.  indicated  a  desire  to  know 
of  the  presence  of  calcium  ami 
cholesterol.  FSIS  wishes  to  pomt  out 
that  the  effective  date  for  its  mandatory 
nutrition  labehng  regulations  (9  CFR 
317.309,  381.409)  is  July  6.  1994.  These 
rules  require  mandatory  declaration  of 
calcium  and  cholesterol  content  on  most 
processed  meat  and  poultry  products 
which  will  address  ttiis  p>articular 
labeling  concern.  FSIS  believes  that 
nutrition  labeling  is  the  most 
appropriate  vehicle  for  conveying  a 
product's  nutrient  content,  which 
includes  calcium,  cholesterol  as  well  as 
other  nutrient  information. 


Tentative  Position 

11.  Boneless  poultry  products 
produced  by  mechanical  deboning  with 
0.6  percent  or  less  bone  solids.  FSIS  is 
considering  amending  its  current 
boneless  poultry  regulations  to  allow 
boneless  poultry  products  produced  by 
mechanical  deboning  vsrith  0.6  percent 
or  less  bone  soHds  to  be  classified  as 
poultry  or  poultry  meat  if  produced 
under  the  provisions  of  a  quaUty  control 
program  that  would  require  compliance 
with  certain  criteria  for  this  product, 
e.g..  protein  quality,  bone  sohds 
(calcium),  and  bone  particle  size.  FSIS 
is  also  considering  ha\ing  handling 
requirements  and  limitations  on  use  of 
boneless  poultry  products  with  0.6 
percent  or  less  bone  solids  in  certain 
products.  Further,  FSIS  is  considering 
that  protein  and  fat  content 
requirements  would  not  be  necessary, 
for  such  products,  because  protein  and 
fat  are  nutrients  whose  declaration 
becomes  mandatory  on  the  labeling  of 
most  multi-ingredient  meat  and  poultry 
products  when  FSIS's  nutrition  labehng 
regulations  become  effective  on  julv  6. 
1994. 

A.  Tentative  position:  Product  name 
and  labeling.  FSIS  is  contemplating 
amending  the  labeling  regulations  on 
boneless  poultry  products  to  change  the 
allowable  bone  content  for  products 
currently  labeled  as  poultry  or  poultry 
meat.  The  mechanical  deboning 
machinery  used  to  produce  boneless 
poultry  products  has  undergone 
significant  changes  since  1969.  Over  the 
years,  there  have  been  continued 
refinements  in  certain  parameters,  eg., 
the  ability  to  adjust  the  pressure  and 
aperture  size,  resulting  in  far  less  than 
current  allowance  of  no  more  than  one 
percent  bone  soUds  for  mechanically 
deboned  poultry.  According  to  an 
August  1993  study  done  by  FSIS  ^ 
regarding  bone  content  of  Doneless 
poultry  products  produced  by 
mechanical  deboning.  the  average  bone 
sohds  content  was  approximately  0.6 
percent.  The  changes  in  mechanical 
deboning  machinery  have  resulted  in 
improved  manufacturing  processes.  We 
believe  it  results  in  products  wh:ch  are 
comparable  to  "poultry  '  and  "poultry 
meat"  derived  fi-om  hand-deboning. 

FSIS  is  considering  provisions  that 
will  enable  boneless  poultry  products 
\vi\h  0  6  percent  or  less  bone  solids  to 
be  classified  as  poultry  or  poultry  meat 
and  labeled  accordingly.  It  is  FSIS's 
tentative  view  that  these  products  need 
not  be  labeled  to  describe  their  form 
(i.e..  consistency)  by  terms  such  as 
"emulsified"  and  "finely  chopped." 


'A  summary  report  of  the  stody  is  avaUable  for 
public  Inspection  at  the  FSIS  Hearing  Clerk's  offica. 
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FSIS  believes  that  the  form  of  the 
product  may  not  be  important  because 
these  products  are  primarily  used  as 
ingredients  in  poultry  and  meat 
products,  such  as  poultry-  sausages, 
which  are  themselves  categorized  as 
finished  products  that  are  "emulsified," 
"finely  chopped,"  etc.,  in  terms  of 
texture.  Therefore,  FSIS  wishes  to 
receive  conunents  on  whether  there  is  a 
need  to  include  the  term  used  to 
describe  the  form  of  the  boneless 
poultry  products  with  0.6  percent  or 
less  bone  solids,  e.g.,  "emulsified," 
"finely  ground,"  etc.,  in  the  ingredients 
statement  of  the  product  in  which  such 
product  is  used  as  an  ingredient  and 
whether  these  terms  are  important  to  the 
consumer. 

(1)  Tentative  position:  Bone  solids 
content.  FSIS  is  considering  having  the 
hone  solids  content  of  boneless  poultry 
product  with  0.6  percent  or  less  bone 
solids  be  measiired  by  calcium  analysis 
wth  a  mciximum  calcium  content  of  not 
r-.ore  than  0.147  percent  in  product 
riade  from  turkeys  or  mature  chickens 
or  0  11 1  percent  in  product  made  from 
other  poultPr'.  Both  of  these  levels 
account  for  the  fact  that  poultry  tissues, 
other  than  bone,  contain  some  calcium 
and  that  turkeys  and  mature  chickens 
contain  more  calcium  naturally  than 
other  poultry'. 

FSIS  is  considering,  as  discussed 
below,  that  production  of  boneless 
poultry'  products  with  0.6  percent  or 
less  bone  solids  under  an  approved 
quality  control  program  is  necessary  to 
essure  consistent  compliance  with 
regulatory  requirements,  including  the 
calcium  content  requirement  utilized  in 
restricting  bone  solids  content. 

The  inclusion  of  these  calcium 
content  levels  should  not  be 
misinterpreted  as  indicating  a  concern 
about  the  amount  of  the  essential 
nutrient  calcium  that  is  provided  by 
poultry  and  meat  food  products.  FSIS 
considers  that,  even  assuming  all  further 
processed  poultry  were  comprised  of 
boneless  poultry  with  0.6  percent  or  less 
bone  solids,  the  projected  calcium 
contribution  of  such  product  would 
represent  only  a  negligible  increase  in 
per  capita  daily  intakes  and  cannot  be 
considered  hazardous,  particularly  since 
the  dietary  intake  of  a  large  sector  of  the 
population  may  be  below  the 
recommended  level  of  calcium 
consumption.  For  the  new  boneless 
poultry  products  with  0.6  percent  or 
less  bone  solids,  the  calcium  level 
would  be  significantly  lower  than 
mechanically  deboned  poultry. 

(2)  Tentative  position:  Bone  particle 
size  FSIS  is  considering  that  the  size  of 
the  bone  particles  in  boneless  poultry 
products  with  0.6  percent  or  less  bone 


solids  should  be  restricted  to  a 
maximum  of  less  than  1.5  millimeter 
(mm)  in  the  greatest  dimension,  but 
permitting  up  to  5  bone  particles  per  50 
grams  of  boneless  poultry  products  with 
0.6  percent  or  less  bone  solids  to  be 
from  1.5  mm  to  less  than  2.0  mm  in  the 
greatest  dimension. 

FSIS's  objective  is  that  the  limitation 
imposed  be  adequate  to  prevent  any 
digestibility  problems  while  not 
restricting  the  operation  of  equipment  in 
accordance  with  the  improved  good 
manufacturing  practices  more  than  is 
necessary  for  this  purpose  or  to  protect 
finished  product  quahty.  Bone  particle 
size  should  be  controlled  to  ensure  that 
equipment  type  or  processing  does  not 
result  in  unacceptably  large  fragments 
and,  provided  this  is  done,  the  bone 
particles  in  the  product  will  not  present 
any  health  hazard  because  of  size  or 
hardness. 

FSIS  is  considering  that  it  is 
appropriate  to  permit  up  to  5  particles 
per  50  grams  of  product  to  be  from  1.5 
mm  to  less  than  2.0  mm  as  an 
acceptable  defect  in  complying  product. 
FSIS  is  requesting  comments  and 
information  on  the  extent  to  which 
manufacturers  should  be  required  to 
control  the  production  of  boneless 
poultry  products  produced  by 
mechanical  deborung  that  have  0.6 
percent  or  less  bone  solids  to  limit  the 
size  of  bone  particles.  FSIS  will 
consider  any  information  submitted 
during  the  comment  period  on  the  size 
and  distribution  of  bone  particles  that 
may  occ\ir  with  various  mechanical 
deboning  procedures  conducted  in 
accordance  with  improved  good 
manufacturing  practices  (e.g.,  the  extent 
to  which  deviations  or  nonconforming 
particles  occur,  and  data  substantiating 
the  absence  of  potential  health  or 
finished  product  quafity  problems  with 
such  particles). 

(3)  FSIS  tentative:  Protein  quality. 
FSIS  is  considering  proposing  to  require 
that  boneless  poultry  products  with  0.6 
percent  or  less  bone  solids  meet  a 
minimum  protein  quality  requirement — 
a  protein  digestibility-corrected  amino 
acid  score  of  not  less  than  40  expressed 
as  a  percent  and  to  accept  as  evidence 
of  compliance  with  this  requirement  an 
alternative  measurement — the  content  of 
7  essential  amino  acids  being  at  least  33 
percent  of  the  total  of  17  amino  acids 
present.  Protein  quality  is  a  measure  of 
the  content,  proportion,  and  availability 
of  essential  amino  acids  in  food  protein 
and  a  measure  of  the  ability  of  the  food 
protein  to  support  human  growth  and 
body  protein  maintenance. 

When  the  regulations  on  MS(S)  were 
pubhshed  in  1982  (47  FR  28214),  one  of 
the  methods  specified  for  measuring 


protein  quality  was  the  Protein 
Efficiency  Ratio  (PER)  procedure.  The 
PER  method  measures  the  ability  of  a 
protein  source  to  support  growth  in 
young  growing  rats,  and  is  an  expensive 
and  time-consuming  assay.  FSIS 
adopted  a  newer  method  for  measuring 
protein  quality,  in  order  to  assure  the 
value  of  the  protein  contributed  by  meat 
and  poultry  to  human  dietary  needs,  in 
its  final  regulations  on  nutrition  labeling 
of  meat  and  poultry  products  published 
in  the  Federal  Register  on  January  6, 
1993  (58  FR  632).  The  newer  procedure, 
termed  the  protein  digestibihty- 
corrected  amino  acid  score  method,  is 
contained  in  "Protein  Quafity 
Evaluation,  Report  of  the  Joint  FAO/ 
WHO  Expert  Consultation  on  Protein 
Quality  Evaluation,"  Rome,  1990 
(PDC\.\S  methodl.B  The  protein 
digestibihty-corrected  amino  acid  score 
method  is  based  on  human  amino  acid 
requirements  and,  therefore,  is  more 
appropriate  for  evaluating  the  protein 
quality  of  foods  for  human  consumption 
than  the  PER  which  is  based  on  amino 
acid  requirem.ents  of  rats.  The  protein 
digestibility-corrected  amino  acid  score 
method  measures  the  ability  of  amino 
acids  in  food  proteins  to  meet  the 
dietary  protein  needs  of  humans. 

FSIS  IS  considering  proposing  a 
requirement  that  the  protein  in  boneless 
poultry  products  with  0.6  percent  or 
less  bone  solids  have  a  protein  quality 
value  tliat  is  a  protein  digestibility- 
corrected  amino  acid  score  of  not  less 
than  40  expressed  as  a  percent.  This 
value  is  consistent  with  nutrition 
labeling  requirements  for  protein  in 
foods  for  children  older  than  one  but 
less  than  four  years  of  age,  as  provided 
in  21  CFR  10l'9(c)(7),  which  is  cross- 
referenced  in  its  final  nutrition 
regulations  (58  CFR  632)  in  9  CFR 
317.309(b).  FSIS  believes  this  value 
protects  the  young  consumer  from 
inadequate  nutrition  and  from  the  use  of 
poor  quality  protein  (i.e.,  protein  that 
does  not  meet  the  dietary  needs  for 
growth),  and  in  turn,  protects  people 
other  than  young  consumers.  FSIS  is 
also  considering  that  it  is  appropriate  to 
assure  comparability  of  boneless  poultry 
products  with  0.6  percent  or  less  bone 
solids  with  poultry  that  is  derived  by 
hand-deboning  in  terms  of  the  protein 
contributed  to  human  dietary  needs  to 
maintain  the  quality  and  integrity  of  the 
poultry  products  supply. 

FSIS  is  proposing  to  permit  an 
alternative  measurement  to  the  protein 
digestibility-corrected  amino  acid  score 
method,  which  requires  a  digestibility 
measurement  in  addition  to  an  amino 


•  A  copy  of  the  document  is  available  for  public 
inspection  in  the  FSIS  Hearing  Clerk's  office. 
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acid  analysis,  to  control  the  cost  of 
monitoring  compliance  with  the  protein 
quality  requirement.  FSiS  is  considering 
proposing  that,  for  the  purpose  of 
measuring  the  jjrotein  quality  of 
boneless  poultry  with  06  or  less  bone 
solids,  an  alternative  measurement  of 
protein  quahty  would  be  allowed  that  is 
comparable  to  the  protein  digestibility- 
corrected  amino  acid  score.  This 
measure  would  be  based  on  a 
comparison  between  the  "essential 
amino  acid  content  of  boneless  poultry" 
and  "total  amino  acids  present  in 
boneless  poultry."  Essential  amino  acid 
content  includes  isoleucine,  leucine, 
lysine,  methionine,  phenylalanine, 
threonine,  and  valine  content,  and  the 
total  amino  acids  present  including 
isoleucine,  leucine,  lysine,  methionine, 
phenylalanine,  threonine,  valine, 
tyrosine,  arginine,  histidine,  alanine, 
aspartic  acid,  glutamic  acid,  glycine, 
proline,  serine,  and  hydroxyproline 
content.  It  is  being  considered  that  the 
essential  amino  acid  content  would  be 
determined  by  methods  given  in  the 
'Protein  Quality  Evaluation,  Report  of 
the  Joint  FAOA\'HO  Evpert 
Consultation  on  Protein  Quality 
Evaluation." 

FSIS  believes  that  boneless  poultry 
with  0.8  percent  or  less  bone  solids 
found  to  be  in  compliance  by  the 
proposed  amino  acid  content 
measurement  would  have  protein  of 
high  quahty-  This  belief  is  supported  by 
the  1982-83  evaluation  of  an  Expert 
Work  Group  that  was  organized  by  the 
Department's  Agricuhural  Research 
Service,  in  cooperation  with  the 
University  of  Maryland,  to  develop 
recommendations  based  on  available 
scientific  knowledge  for  consideration 
in  policy  decisions  regarding  the  protein 
quality  of  meat,  poultry,  and  their 
products. s 

The  pubhc  should  be  aware  that  FSIS 
continues  to  have  interest  in 
investigations  of  protein  quality  which 
include  among  their  objectives  the 
identiilcaUon  of  improved  methods  for 
determining  protein  quality.  In 
evaluating  the  possible  use  of 
alternative  approaches  to  assuring 
protein  quality,  FSIS  will  consider  data 
and  other  comments  submitted  by  the 
pubhc. 

(4)  FSIS  tentative  position:  Protein 
and  fat  contents.  FSIS  is  considering 
whether  there  is  a  need  to  establish 


9  "The  Protein  Nutritional  Quality  of  Moat  and 
Poultry  Products;  Scientific  Basis  for  Rfgulation"  is 
the  final  report  of  the  expert  Working  group,  with 
accorr.panyi.ng  background  papers.  CE.  BodwelU 
cd..  A.iierican  lournal  of  Clinical  Nutrition,  40(3): 
671-742.  supplenaerU,  September  1984.  A  copy  of 
ihe  r^^orr  is  available  far  public  inspection  in  the 
FSIS  Hearing  Clark's  office. 


minimum  protein  and/or  ma.ximiim  fat 
content(s)  for  boneless  poultrv'  products 
with  0.6  percent  or  less  bone  solids. 
FSIS  has  concluded  that  such  action  is 
not  necessary  because  protein  and  fat 
are  nutrients  whose  declaration 
becomes  mandatory  on  the  labeling  of 
most  multi-ingredient  meat  and  poultry 
products  upon  the  effective  date  of  the 
nutrition  labeling  regulations  (58  FR 
632).  These  regulations  also  establish  a 
voluntary  nutrition  labeling  program  for 
single-ingredient,  raw  products,  and 
specify  that  FSIS  will  evaluate 
significant  participation  of  the  voluntary 
program.  If  significant  participation  is 
not  found,  FSIS  shall  initiate 
rulemaking  to  require  nutrition  labeling 
on  those  products  imder  the  voluntary 
program.  TTierefore,  with  certain 
exceptions,  consumers  will  have 
complete  information  about  the 
nutrients  in  poultry  products. 

FSIS  recognizes  that  not  ail  products 
sold  to  consumers  at  the  retail  level  will 
carry  nutrition  labeling.  FSIS's  final 
regulation  on  nutrition  labeling 
provided  for  certain  exceptions 
including  products  produced  by  small 
businesses  and  products  in  small 
packages  of  less  than  '/a  ounce  net 
weight,  provided  that  the  labels  for 
these  products  bear  no  nutrition  claims 
or  nutrition  information.  However, 
labeling  will  be  required  on  most 
processed  products  purchased  by 
consumers  in  retail  stores  so  that, 
together  with  the  voluntary  program  for 
retail  store  information  on  single- 
ingredient  raw  products,  consumers  will 
have  information  on  protein  and  fat  for 
most  products  puniased  for 
consumption  at  home.  Based  on  these 
considerations.  FSIS  maintains  that 
there  is  no  need  to  establish  minimum 
protein  and/or  maximum  fat  contents 
for  boneless  poultry  products  produced 
by  mechanical  deboiung  with  0.6 
percent  or  less  bone  sohds. 

(5)  Tentative  position:  Quality  control. 
FSIS  believes  that  a  quality  control 
program  is  necessary  to  assure  that 
establishments  that  manufacture 
boneless  poultry  products  with  0.6 
percent  or  less  bone  solids  comply 
consistently  with  the  criteria  being 
considered.  Utilization  of  such  a  quality 
control  program  in  producing  the 
boneless  poultry  products  with  0.6 
percent  or  less  bone  solids  would  be  a 
prerequisite  for  the  approval  of  labels 
for  products  consisting  of  or  containing 
boneless  poultry.  The  function  of  a 
quahty  control  program  is  to  restrict 
potential  variability  within  the  limits  of 
FSIS's  tentative  requirements  by 
controlling  the  factors  that  can  aflect  the 
resulting  product's  characteristics. 


FSIS  expects  to  require  that  boneless 
poultry  products  with  0.6  percent  or 
less  bone  sohds  be  produced  imder  an 
approved  quality  control  program.  Also, 
FSIS  expects  to  require  that  the  quahty 
control  prr>gram  pro\'ide  the  controls 
and  information  necessary  to  assure 
boneless  poultry  with  0.6  percent  or  less 
bone  solids  will  meet  each  of  the 
requirements  under  consideration  and 
will  enable  establishment  personnel  and 
FSIS  to  monitor  it  for  effectiveness.  FSIS 
is  focusing  on  methods  that  will 
minimize  inter-lot  variation  by 
maintaining  the  uniformity  of  starting 
materials  and  controlling  the  handhng 
and  processing  of  starting  materials  and 
resulting  product. 

Because  it  appears  that  this  goal  can 
be  achieved  effectively  and  efficiently 
where  a  program  for  quality  control 
incorporates  appropriate  methods  and 
monitoring  techniques  and  adheres  to 
good  manufacturing  practices.  FSIS 
plans  to  require  that  an  establishment 
conduct  only  limited  analyses  for 
calcium,  protein  quality,  and  bone 
particles  for  boneless  poultrj'  products 
with  0.6  pertrent  or  less  bone  sohds  to 
confirm  that  production  is,  in  fact, 
under  control.  After  it  has  been 
demonstrated  that  the  quality  control 
program  is  able  to  yield  complying 
product,  confirmatory  analyses  would 
be  required  only  periodically,  as  long  as 
the  product  is  in  compliance. 

FSIS  anticipates  establishing  basic 
parameters  for  the  chemical  analyses 
that  must  be  performed  to  verify 
compliance  with  the  requirements,  e.g., 
defining  production  lots  and  sampling 
schedules,  and  the  accepted 
methodology  for  performing  analyses. 
FSIS  wishes  to  receive  comments  on  the 
parameters  necessary  for  an  adequate 
quality  control  program. 

B.  Tentative  position:  Handling 
requirements.  Current  regulatory 
requirements,  including  provisions  for 
sanitation.  of)erating  procedures,  and 
heat  processing  (9  OH  part  381.  subpart 
H  and  I.  and  §  381.150).  already  pro\ade 
the  basic  controls  necessary  to  prevent 
spoilage  and  assure  poultry  product 
wholesomeness.  However,  because  the 
mechanical  deboning  process  presents 
greater  opportunities  for  bacterial 
growth  than  traditional  poultrj'  product 
processing,  FSIS  is  considering 
amending  the  poultry  products 
inspection  regulations  to  more 
specifically  address  the  requirements  for 
the  various  starting  materials  used  to 
manufacture  boneless  poultry  products 
produced  by  mechanical  deboning  with 
0.6  percent  or  less  bone  sohds  and  the 
resulting  boneless  poultry  product. 

FSIS  believes  that  potential  bacterial 
hazards  are  diminished  as  long  as 
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handlmg  accords  with  good 
manufacturing  practices.  FSIS  is, 
therefore,  considering  that  processing 
and  storage  requirements  are  warranted 
for  the  raw  materials  used  to  make  the 
product  and  for  the  product  itself. 

FSIS  is  considering  proposing 
handling  requirements  that  would 
provide  that  material  to  be  processed 
into  boneless  poultry  products 
produced  by  mechanical  deboning  with 
0.6  percent  or  less  bone  solids  be 
processed  within  2  hours  from  the  time 
it  is  separated  from  the  bones  of  poultry 
carcasses  or  parts  of  carcasses,  except 
that  such  product  may  be  held  for  no 
more  than  72  hours  at  40  °F  (4  °C)  or 
less,  or  held  indefinitely  a  0  "F  ( -  18  "C) 
or  less.  Within  2  hours  of  the 
mechanical  deboning  operation,  FSIS  is 
also  considering  proposing  that  boneless 
poultry  with  0.6  percent  or  less  bone 
solids  be  chilled  to  40  "F  (4  °C)  or  less, 
frozen  to  0  "F  ( - 18  "O  or  less,  or 
cooked.  FSIS  is  further  considering 
proposing  that  boneless  poultry  with  0.6 
percent  or  less  bone  solids  be  used  as  an 
ingredient  in  a  poultry'  or  meat  food 
product  directly  after  being  processed, 
except  that  it  may  be  held  prior  to  such 
use  for  no  more  than  72  hours  at  40  °F 
(4  °C)  or  less  or  indefinitely  at  0  "F  { - 18 
°C)  or  less. 

FSIS  wishes  to  receive  comments  on 
whether  specific  handling  requirements 
other  than  those  being  considered  are 
appropriate  for  specific  types  of  starting 
materials.  In  addition,  in  order  to  avoid 
confusion  about  the  parts  or  physical 
state  of  poultry  that  may  be  processed 
into  boneless  poultry  with  0.6  percent 
or  less  bone  solids,  FSIS  intends  to 
provide  a  definition  of  "poultry 
carcasses  or  parts  of  carcasses."  The 
terms  "pouldy  carcasses"  or  "parts  of 
carcasses"  would  apply  to  whole 
carcasses  or  disjointed  portions  of  such 
carcasses  that  are  "ready-to-cook 
poultry"  within  the  meaning  of  9  CFR 
381.1{b)(44)  of  the  poultry  products 
inspection  regulations.  In  other  words, 
the  head,  feet,  crop,  oil  gland,  trachea, 
esophagus,  entrails,  mature 
reproductive  organs,  and  lungs  of  the 
slaughtered  poultry  have  been  removed 
and  such  poultry  is  free  from  protruding 
pinfeathers  and  vestigial  feathers  and 
suitable  for  cooking  without  need  of 
further  processing. 

FSIS  IS  considering  that  adoption  of 
the  handling  requirements  discussed 
above  would  eliminate  the  need  to 
require  that  the  temperature  of  rooms  or 
compartments  in  which  equipment  for 
mechanical  deboning  of  raw  poultry  is 
operated  be  maintained  at  50  'F.  or  less. 
Thus,  if  the  requirements  FSIS  is 
considering  are  adopted,  FSIS  would 
need  to  rescind  9  CFR  381.47(e). 


C.  Tentatiw  position:  Limitations  on 
Use.  At  a  level  of  0.6  percent  or  less 
bone  solids  content  there  is  no  need  for 
consumer  concern  regarding  potential 
fluoride  contribution  of  mechanically 
separated  product  made  from  fowl  (i.e., 
mature  female  chickens). 

(1)  Tentative  position:  Kind  of  product 
limitation.  FSIS's  tentative  position  on 
amending  the  poultry  products 
produced  by  mechanical  deboning  with 
0.6  percent  or  less  bone  solids  covers 
such  product  prepared  from  any  kind  of 
poultry.  It  is  not.  however.  FSIS's 
intention  to  permit  use  of  boneless 
poultry  products  with  0.6  percent  or 
less  bone  solids  as  an  ingredient  in  any 
given  poultry  product  regardless  of  the 
kind  of  poultry  from  which  it  is  made. 
Such  action  would  be  inconsistent  with 
existing  regulatory  requirements  and 
interpretations  and  could,  among  other 
things,  result  in  false  or  misleading 
labeling. 

FSIS  intends  to  provide  that  when  a 
poultry  product  is  required  to  be 
prepared  from  a  particular  kind  of  kinds 
of  poultry  (e.g.,  chickens),  use  of 
boneless  poultry  products  with  0.6 
percent  or  less  bone  solids  of  any  other 
kind  (e.g..  poultry  product  made  from 
turkey)  should  not  be  permitted.  This 
provision  would  assure  that  boneless 
poultry  product  made  from  a  different 
kind  of  poultry  is  not  used  in  a  poultry 
product  represented  as  containing 
ingredients  from  a  particular  kind  or 
kinds  of  poultry. 

(2)  Tentative  position:  Limitation  on 
product  made  from  fowL  In  the  past,  the 
Agency  has  had  a  policy  of  discouraging 
the  use  of  MDP  containing  1.0  percent 
or  less  bone  soUds  content  for  use  in 
baby,  junior,  and  toddler  foods  because 
of  concern  for  higher  levels  of  fluoride 
present  in  the  bones  of  mature  poultry. 
However,  FSIS  beUeves  that  at  the  low 
level  of  0.6  percent  or  less  bone  solids 
content  there  would  be  no  reason  to 
place  a  restriction  on  boneless  poultry 
products  with  0.6  percent  or  less  bone 
solids  for  use  in  baby,  junior,  and 
toddler  foods  based  on  the  potential 
fluoride  contribution  of  product  made 
from  fowl  to  dietary  intakes. 
Furthermore,  there  is  research  to 
indicate  a  very  poor  absorption  of 
fluorine  from  bone  particles  coupled 
with  a  large  body  of  research  indicating 
beneficial  effects  of  fluoride  at  lower 
levels.  With  the  restriction  of  0.6 
percent  or  less  bone  solids  content, 
levels  of  fluoride  present  would  not 
present  a  health  and  safety  concern. 

FSIS  anticipates  permitting  the  use  of 
boneless  poultry  products  with  0.6 
percent  or  less  bone  soUds  made,  in 
whole  or  part,  from  fowl  (mature  female 
chickens,  as  defined  in  9  CFR 


381.170(a)(l)(vi))  in  baby,  jxinior,  or 
toddler  foods.  TTie  Agency  is  interested 
in  receiving  comments  and  supporting 
scientific  dociimentation  if  there  are 
valid,  scientific  findings  contradicting 
this  view. 

(3)  Tentative  position:  Poultry  product 
limitations.  Because  boneless  poultry 
products  with  0.6  percent  or  less  bone 
solids  is  comminuted,  i.e.,  finely 
ground,  in  form,  FSIS  is  considering  its 
use  to  be  inconsistent  with  the  basic 
characteristics  associated  with  poultry 
products  that  have  been  processed  only 
to  the  extent  of  cutting  or  grinding  or 
that  are  made  from  poultry  products  so 
processed,  such  as  chicken  breasts, 
turkey  fillets,  and  chicken  burgers  or 
shredded  chicken.  FSIS  also  considers 
its  use  to  be  inconsistent  with  the  basic 
characteristics  associated  with  poultry 
products  that  are  processed, 
convenience  versions  of  ready-to-cook 
poultry  or  cuts  or  soHd  pieces  of  poultry 
or  poultry  meat,  such  as  roasted 
chicken,  boned  turkey  with  natural 
juices,  chicken  a  la  Kiev,  and  turkey 
ham.  FSIS  is  interested  in  receiving 
comments  on  its  views  as  to  the 
products  in  which  use  of  boneless 
poultry  product  produced  by 
mechanical  deboning  with  0.6  percent 
or  less  bone  solids  or  its  use  in  anything 
but  sauces  and  dressings  should  be 
prohibited  as  inconsistent  with  their 
basic  characteristics. 

FSIS's  tentative  position  on 
Umitations  of  use  is  intended  to  provide 
a  mechanism  for  assuring  that  boneless 
poultry  products  with  0.6  percent  or 
less  bone  solids  is  not  an  ingredient  in 
products  marketed  as  classes  or  cuts  of 
raw  poultry  which  have  undergone 
additional  preparation  such  as  boning 
and/or  cooking  where  regulatory 
standards  currently  do  not  address  their 
poultry  or  poultry  meat  content  (e.g., 
boneless  tiirkey  breasts),  as  well  as 
where  they  do. 

FSIS  does  not  anticipate  adopting  any 
restrictions  on  the  amount  of  boneless 
poultry  products  with  0.6  percent  or 
less  bone  soUds  that  can  be  used  in 
poultry  products,  or  meat  food  products, 
in  which  it  is  a  permitted  ingredient. 
However,  standards  for  particular 
products  may  contain  quantitative 
limits  (e.g..  the  limit  on  the  amount  of 
poultry  product  ingredients  permitted 
in  cooked  sausages  such  as  frankfurters 
and  bologna  (9  CFR  319.180))  or  other 
restrictions  on  the  way  in  which  various 
poultry  product  ingredients  may  be 
used. 

(4)  Tentative  position:  Finished 
poultry  products  and  meat  food 
products.  As  indicated  previously,  FSIS 
is  considering  proposing  that  boneless 
poultry  product  with  0.6  percent  or  less 
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bone  sohds  should  be  classified  as 
"poultry"  or  "poultry  meat"  and  that  it 
should  be  described  accordingly. 
Although  boneless  poultry  product  wth 
0.6  percent  or  less  bone  sohds  is  finely 
ground  in  form,  it  is  expected  that  this 
product  would  be  used  as  an  ingredient 
in  products  which  are,  themselves, 
categorized  as  finely  ground  in  texture, 
e.g.,  frankfurters  and  bologna.  Therefore, 
FSIS  is  considering  that  when  boneless 
poultry  product  with  0.6  percent  or  less 
bone  solids  is  used  as  ingredient  in  a 
poultry  or  meat  product,  it  should  be 
declared  by  terms  that  accurately 
describe  it  as  a  poultry'  or  poultrv-  meat 


product,  e.g.,  "chicken"  and  "turkey 
meat." 

FSlS's  tentative  position  is  not  to 
require  special  declaration  of  calcium 
and/or  cholesterol  content  on  labehng  of 
a  poultry  or  meat  food  product 
containing  boneless  poultry  products 
with  0.6  percent  or  less  bone  solids 
because  calcium  and  cholesterol 
declaration  becomes  necessar>-  on  the 
labeling  of  most  multi-ingredient 
poultry  and  meat  products  upon  the 
effective  date  of  FSIS's  nutntion 
labeling  regulaUons  (58  FR  632). 

FSIS's  tentative  labehng  provisions 
reflect  FSIS's  behef  that  nutrition 


labehng  is  the  most  appropnate  place 
for  calcium  and  cholesterol  content 
information  by  requiring  that  the 
declaration  of  calcium  and/or 
cholesterol  content  appear  as  pan  of  ar.y 
nutntion  labeling  that  a  poultrv  product 
or  meat  food  product  bears. 

Authority:  7  U  S  C.  450  21  L  S  C  -isi- 
470;  7  CFR  2.17,2.55. 

Done  at  Washington.  DC  on:  Februarv  25. 

1994, 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Semces 

[FK  Doc,.  94-4892  Filed  3-2-94,  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  301  and  318 

[Docket  No.  94-003P] 

RIN  05fi3-AB76 

Meat  Produced  by  Advanced  Meat/ 
Bone  Separation  Machinery  and  Meat 
Recovery  Systems 

AGENCY:  Food  Safety  and  Inspection 
Strvice.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  inspection 
regulations  by  amending  the  definition 
of  meat  to  include  as  meat  product 
resulting  from  advanced  meatAjone 
separation  machinerv'  and  recovery 
systems  that  do  not  crush,  grind,  or 
pulverize  bones  to  remove  attached  . 
skeletal  tissue  from  the  bones  of 
livestock  carcasses  and  parts  of 
carcasses.  eslabUshing  the  criteria  for 
meat  from  advanced  meat/bone 
separation  machinery  and  meat  recovery 
svstems  to  assure  consistency  with  the 
characteristics  and  composition  of  meat. 
and  establishing  requirements  for  the 
handling  of  meat  derived  from  advanced 
meatA)one  separation  machinery  and 
meat  recovery  systems,  as  well  as  the 
material  from  which  it  is  derived.  This 
action  is  being  taken  to  update  the 
definition  of  meat  to  acknowledge  and 
include  as  meat  product  derived  from 
the  advances  made  in  the  modification 
of  traditional  mechanical  means  of 
separating  meat  from  the  bones  of 
livestock  and  the  development  of 
advanced  recovery  svstems  that  do  not 
involve  grinding,  crushing,  or 
pulvenzing  bones  to  remove  the 
adhering  skeletal  tissue. 

DATES:  Comments  must  be  received  on 
or  before  May  2, 1994. 

ADDRESSES:  Written  comments  to: 
Policy  Office,  .^ttn:  Diane  Moore,  FSIS 
Hearing  Clerk,  room  3171.  South 
Building,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  (See  also 
•Comments"  under  SUPPLEMENTARY 
INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W,  McCutcheon,  Deputy 
Administrator.  Regulator>-  Programs, 
Food  Safety  and  Inspection  Service. 
US.  Department  of  Agricuhure. 
Washington.  DC  20250,  (202)  720-2709. 


SUPPLEMENTARY  INFORMATION: 

Executive  order  12866 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA) 
from  imposing  with  respect  to  the 
premises,  facilities,  and  operations  of 
federally  inspected  establishments  any 
requirements  that  are  in  addition  to,  or 
different  than,  those  imposed  under  the 
FMIA.  States  and  local  jurisdictions 
may,  however,  impose  recordkeeping 
and  other  requirements  within  the  scope 
of  section  202  of  the  FMIA.  if  consistent 
therewith,  with  respect  to  any  such 
federally  inspected  establishment. 
States  and  local  jurisdictions  are  also 
preempted  under  the  FMIA  from 
imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  meat  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  FMIA.  States 
and  local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  under  the  FMIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
FMIA,  States  that  maintain  meat 
inspection  programs  must  impose 
requirements  that  are  at  least  equal  to 
those  required  under  the  FMIA.  The 
States  may,  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments. 
No  retroactive  effect  will  be  given  to 
this  rule.  The  administrative  procedures 
specified  in  9  CFR  306.5  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule, 
if  the  challenge  involves  any  decision  of 
a  program  official.  The  administrative 
procedures  specified  in  9  CFR  part  335 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  application  of  the 
provisions  of  this  rule  with  respect  to 
labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  «itities.  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  This  rule  does  not 
require  either  large  or  small 
establishments  to  use  meat/bone 


separation  machinery  and  meat  recovery 
systems.  Although  there  are  initial  costs 
involved  with  the  purchase  of 
machinery  and  establishing  quality 
control  programs,  there  are  no  apparent 
direct  competitive  advantages  that  large 
establishments  would  have  over  small 
establishments. 

Paperwork  Requirements 

Manufacturers  producing  "meat" 
resulting  from  advances  in  meat/bone 
separation  machinerj'  that  does  not 
grind,  crush,  or  pulverize  bone  in  order 
to  remove  skeletal  muscle  tissues  (i.e., 
meat)  adhering  to  livestock  bones  would 
be  required  to  develop  and  maintain  a 
quality  control  program  that  provides 
the  controls  and  information  necessary 
to  assure  that  the  product  will  meet  the 
requirements  established  for  such 
product  as  proposed.  The  paperwork 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq). 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office  and  refer  to 
Docket  No.  94-003P.  All  written 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  from  9 
a.m.  to  12:30  p.m.  and  from  1:30  p.m. 
to  4:00  p.m.,  Monday  through  Friday. 

Background 

Introduction 

The  FMIA  (21  U.S.C.  601  etseq.) 
requires  that  the  Secretary  of 
Agriculture  administer  an  inspection 
program  that  assures  consumers  that 
meat  and  meat  food  products 
distributed  in  commerce  and  within 
designated  States '  are  wholesome,  not 
adulterated,  and  are  properly  marked, 
labeled,  and  packaged.  Under  the  FMIA 
and  regulations  promulgated 
.thereunder,  FSIS  provides  mandatory 
inspet:tion,  except  for  certain 
exceptions,  of  meat  and  meat  food 
products  prepared  for  distribution  in 
interstate  and  foreign  commerce,  as  well 


'  De-signated  States  are  States  that  have  failed  to 
develop  or  are  not  effectively  enforcing 
rpquiremenls  at  establishments,  within  their 
jurisdiction,  for  the  slaughter  of  livestock  and/or  the 
preparation  of  products  thereof,  that  are  at  least 
•qua]  to  those  of  subchapters  I  and  IV  of  the  FMIA 
Onc»a  State  is  designated,  the  provisions  of 
subchapters  I  and  FV  of  the  FMIA  apply  to  the 
operations  and  transactions  of  establishments  that 
operate  solely  vvithin  the  Stale 
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as  for  distribution  within  designated 
States. 

The  Federal  meat  inspection 
regulations  define  meat  in  9  CFR 
301.2(rr)  as  follows: 

The  part  of  the  muscle  of  any  cattle,  sheep, 
swine,  or  goats,  which  is  skeletal  or  which 
Is  found  in  the  tongue,  in  the  diaphragm,  in 
the  heart,  or  in  the  esophagus,  with  or 
without  the  accompanying  and  overiying  fat, 
and  the  portions  of  bone,  skin,  sinew,  nerve, 
and  blood  vessels  which  nonnally 
accompany  the  muscle  tissue  and  which  are 
not  separated  from  it  in  the  process  of 
dressing.  It  does  not  include  the  muscle 
found  in  the  lips,  snout,  or  ears.  This  term, 
as  applied  to  products  of  equines,  shall  have 
a  meaning  comparable  to  that  provided  in 
this  paragraph  with  respect  to  cattle,  sheep. 
swine,  and  goats. 

The  Federal  meat  inspection 
regulations  also  establish  a  definition 
and  standard  of  identity  for  a  meat  food 
product  called  "mechanically  separated 
(species)"  (MS(S))  in  9  CFR  319.5. 
"Species"  refers  to  the  species  of 
livestock,  e.g.,  beef  or  pork.  At  various 
limes,  this  product  has  also  been  called 
mechanically  deboned  meat  and 
mechanically  processed  (species) 
product.  This  meat  food  product  is 
defined  as  "any  finely  comminuted 
product  resulting  from  the  mechanical 
separation  and  removal  of  most  of  the 
bone  from  attached  skeletal  muscle  of 
livestock  carcasses  and  parts  of 
carcasses"  and  meeting  the  other 
provisions  specified  in  9  CFR  319.5. 
This  provision  and  other  provisions  in 
the  Federal  meat  inspection  regulations 
provide,  among  other  things,  for  (1)  A 
definition  and  standard  that  classifies 
MS(S)  as  a  meat  food  product.  (2) 
hmitations  on  the  amount  of  MS(S)  that 
can  be  used  in  permitted  products  (viz., 
20  percent  of  the  livestock  and  poultry 
product  portion  of  the  product).  (3) 
prohibitions  on  the  use  of  MS(S)  in 
certain  products  (e.g.,  baby  food),  (4) 
limitations  on  certain  components  of 
MS{S),  e.g..  bone  particle  size,  bone 
content  (measured  as  calcium  content), 
protein  quality,  and  a  maximum  fat 
content  and  minimiun  protein  content, 

(5)  requirements  for  handling  and  for 
the  production  of  MS(S)  under  an 
approved  quality  control  program,  and 

(6)  a  requirement  that  MS(S)  be 
separately  identified  in  the  ingredients 
statement  of  a  meat  food  product  (9  CFR 
317.2  (c)  and  (f),  318.18,  319.5,  and 
319.6).  FSIS's  1982  final  rulemaking  on 
MS(S)  (47  FR  28214)  indicates  that  the 
Agency  determined  that  material 
differences  in  the  consistency  and  the 
composition  of  MS(S)  place  it  outside 
the  scope  of  product  traditionally 
defined  as  meat  (9  CFR  301.2(rr)),  and 
that  its  differences  are  such  that  it 


should  be  defined  as  a  distinctive 
standardized  product.  As  such,  it 
should  be  identified  by  a  name  that 
adequately  differentiates  it  from  meat, 
viz.,  MS(S).  When  MS(S)  is  used  in  meat 
food  products,  it  must  be  separately 
listed  in  the  ingredients  statement  by  its 
standardized  name,  e.g.,  "mechanically 
separated  beef  (or  pork)." 

FSIS  is  considering  issues  in  regard  to 
the  lack  of  a  regulatory  definition  and 
standard  for  certain  poultry  products 
produced  by  mechanical  deboning — 
products  which  are  deemed  to  be 
similar  to  MS(S).  Poultry  products 
produced  by  mechanical  deboning 
result  from  the  mechanical  separation 
and  removal  of  most  of  the  bone  from 
attached  skeletal  muscle  and  other 
tissue  of  poultry  carcasses  and  parts  of 
carcasses.  Over  the  years,  the  meat  and 
poultry  industries  have  referred  to 
poultry  product  produced  by 
mechanical  deboning  as  "mechanically 
deboned  poultry"  and  "comminuted 
poultry,"  and  have  declared  the  product 
as  poultry  or  poultry  meat  (e.g., 
"chicken"  and  "turkey  meat")  on  the 
labels  of  products  in  which  they  are 
used  as  ingredients. 

Several  red  meat  sausage 
manufacturers  have  alleged  that  without 
a  regulatory  definition  and  standard  for 
poultry  products  produced  by 
mechanical  deboning,  a  disparate 
situation  exists  between  labeling  poultry 
products  produced  by  mechanical 
deboning  and  MS{S)  which  poses  an 
unfair  advantage  for  the  manufacturers 
of  poultry  products. 

FSIS  has  considered  the  appropriate 
course  for  addressing  these  issues  and 
has  initiated  two  actions  in  response  to 
them.  FSIS  is  contemplating  proposing 
regulations  on  poultry  products 
produced  by  mechanical  deboning,  and 
utU  be  soliciting  comments  and 
requesting  data  on  various  tentative 
positions  in  a  notice  that  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  second  action  is  the 
subject  of  this  proposed  rule  which 
focuses  on  the  meat  product  derived 
from  the  advances  in  meat/bone 
separation  machinery  and  recovery 
systems  that  is  comparable  to  "meat"  as 
traditionally  defined  in  9  CFR  301. 2{n). 

FSIS  now  believes  that  advances  in 
meat/bone  separation  machinery  and 
meat  recovery  systems,  which  do  not 
grind,  crush,  or  pulverize  bone  in  order 
to  remove  skeletal  muscle  tissue 
adhering  to  bones  of  livestock  (i.e., 
bones  of  cattle,  sheep,  swine,  and  goats) 
result  in  a  product  which,  unlike  MS(S), 
is  comparable  to  "meat"  as  traditionally 
defined. 

Since  the  1970's,  there  has  been 
increasing  commercial  production  of 


processed  meat  products  that  are 
formulated  with  comminuted  (i.e., 
ground)  meat,  e.g.,  hot  dogs,  in  order  to 
meet  the  demands  of  the  market  for 
such  products.  Most  of  the  technology 
that  has  found  commercial  use  will 
evolve  in  the  form  of  improvements  to 
meet  the  demands  of  consumers  and 
industry.  The  demands  of  the  industry 
have  centered  around  the  desire  to 
harvest  more  usable  protein,  i.e.,  muscle 
tissue,  and  to  find  alternatives  to 
recovering  more  usable  protein,  fi^Dm 
livestock  carcasses  to  meet  consumer 
demands  for  the  processed  meat 
products  formulated  with  skeletal 
muscle  tissue  obtained  by  mechanical 
removal.  Mechanization  also  diminishes 
the  economic  implications  of  rernoving 
meat  by  hand  caused  by  repetitive 
motion  disorders  for  workers  that  hand- 
debone  carcasses  and  parts  of  carcasses 
using  knives,  and  by  knife  accidents. 
Industry  data  ^  indicate  that  over 
300,000  cases  of  cumulative  trauma 
disorder  (eg..  Carpal  Timnel  Syndrome) 
have  occurred  in  the  meat  industry  due 
to  the  strain  of  repetitive  movements  to 
remove  meat  from  bones.  The  demands 
of  the  consumer  and  industry  have 
resulted  in  improvements  in  meat/bone 
separation  machinery  and  meat  recovery 
systems  to  improve  yields  and, 
simultaneously,  to  make  the  process 
better  ergonomically. 

CKer  the  past  decade,  FSIS  has 
monitored  the  tremendous  strides  in 
modernizing  the  meat/bone  separation 
machinery.  FSIS  beheves  that  there  are 
meat/bone  separators  and  meat  recovery 
systems  that  are  fundamentally  different 
than  the  machines  used  to  manufacture 
MS(S).  These  differences  occur  in  terms 
of  the  efficiency  and  effectiveness  of  the 
process  of  separating  skeletal  muscle 
tissue  and  bone. 

The  Removal  of  Muscle  Tissue  From 
Livestock  Bones 

Since  the  advent  of  automatic  means 
of  skeletal  muscle  tissue  removal  from 
bone  using  high-speed  knives,  e.g.,  the 
Wizard  knife,  machines  that  are 
classified  as  meat/bone  separators  have 
been  developed  that  emulate  the 
physical  action  of  the  high-speed 
knives.  The  advances  in  meat/bone 
separation  have  led  to  recovery  systems 
that  separate  meat  from  bone  without 
crushing,  grinding,  or  pulverizing  bones 
such  that  the  meat  is  removed  by 
shaving,  pressing,  or  scraping  the 


'  Data  received  in  comments  from  L.ongnx>nt 
Foods  and  Buttertall  Turkey  Company  on  Docket 
No-  93-008AhfPR,  "Labeling  of  Poultry  Produrti 
Produced  by  Mechanical  Deboning  and  Products  in 
Which  Such  Poultr>-  Product  u  Used."  (58  FR 
33040)  |une  1993.  These  data  are  available  for 
public  inspection  in  the  FSIS  Hearing  Clerk's  ofFice 
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muscle  tissue  from  the  bone  surface 
similar  to  the  action  of  the  hand-held 
high-speed  knives.  Thus,  this  meat  is 
obtained  in  much  the  same  manner  as 
that  which  is  obtained  using  traditional 
hand-deboning  techniques,  where  the 
bones  emerge  separately  from  the  meat 
in  the  process,  essentially  intact  and  in 
natural  physical  conformation.  For 
example,  the  most  commonly  used 
bones  would  include  rib  bones  and  loin 
bones  and  would  be  recognized  as  such 
when  they  emerge  from  the  meat/bone 
separation  machinery.  FSIS  believes 
that  the  description  of  the  bones  from 
which  muscle  tissue  has  been  removed 
as  "essentially  intact"  is  consistent  with 
the  description  of  the  bones  resulting 
from  the  removal  of  muscle  tissue  by 
hand-deboning  using  knives,  including 
high-speed  mechanical  knives,  such  as 
the  Wizard  knife.  FSIS  recognizes  that 
even  with  the  use  of  hand-operated 
knives,  e.g.,  in  the  processing 
establishment,  at  the  supermarket  meat 
counter,  or  by  the  consumer,  there  is  the 
possibiUty  of  shaving,  pressing,  or 
scraping  close  to  the  bone  surface  so  as 
to  unavoidably  remove  a  minute  amount 
of  the  bone's  surface  when  meat  is 
removed.  FSIS  believes  that  this  is  a 
normal  occurrence  because  of  the 
difficulty  in  exercising  precision  in 
hand-deboning  operations,  and.  as  such. 
It  is  still  in  conformance  with  good 
manufacturing  practices  that  render 
products  safe  and  wholesome.  Because 
the  bones  emerge  from  the  advanced 
meaL'bone  separators  in  their  natural 
shape  and  structure,  i  e.,  with  the 
connective  tissue  linkages  that  normally 
occur  in  bones.  FSIS  maintains  that  they 
are  in  natural  physical  conformation. 
Furthermore,  under  FSIS's  longstanding 
boneless  meat  inspection  procedure  for 
meat  derived  by  hand-deboning 
techniques,  it  is  expected  that  the 
finished  comminuted  (i.e.,  ground)  meat 
product  made  from  the  meat  removed 
from  livestock  bones  contains  no  bone 
perceptible  to  sight  or  touch.  This  result 
would  be  expected  for  meat  derived 
from  the  advanced  meatA)one 
separation  machinery  and  recovery 
systems. 

In  contrast,  the  mechanism  of 
traditional  mechanical  deboning 
machines  from  which  MS(S)  results, 
involves  mechanically  separating  and 
removing  most  of  the  bone  from 
attached  skeletal  muscle  of  livestock 
through  the  application  of  high  pressure 
to  crush,  grind,  and  pulverize  bones 
from  which  most  of  the  meat  has 
already  been  removed,  and  then  using 
high  pressure  to  force  the  resulting  paste 
through  a  sieve  to  separate  bone 
particles  and  fragments  that  result  from 


crushing  and  pulverizing  bones  during 
processing.  Due  to  the  mechanism  of  the 
machinery  used  to  manufacture  MS{S). 
bone  and  bone  particles,  including  bone 
marrow,  are  incorporated  into  the 
finished  product. 

The  regulation  on  MS(S)  in  9  CFR 
319.5  does  not  specify  the  type  of 
equipment  used  to  separate  and  remove 
bone  because  it  is  intended  to  cover  the 
product  manufactured  by  any  such 
machinery  that  operates  on  the  differing 
resistance  of  hard  bone  and  soft  tissue 
to  passage  through  small  openings, 
whether  it  employs  sieves,  screens,  or 
other  devices  and  whether  or  not  bones 
are  pre-broken  before  being  fed  into 
such  equipment.  However,  the 
regulation  on  MS(S)  is  not  intended  to 
apply  to  whole  pieces  of  muscle  tissue 
which  have  been  removed  from 
livestock  bones  by  mechanical  or  other 
means  (47  FR  28223).  FSIS  has 
determined  that  the  consistency  of 
MS(S)  and  its  content  of  bone,  including 
bone  marrow,  and  certain  minerals,  as 
well  as  muscle  tissue,  are  materially 
different  from  those  of  "meat,"  and  that 
these  differences  have  potential 
consequences  for  finished  product 
quality  and  for  health  and  safety  which 
are  addressed  by  the  regulations  for 
MS(S)  (9  CFR  318.18.  319.5.  and  319.6) 
and  supported  by  the  Agency's  1979 
report  on  the  health  and  safety  aspects 
of  mechanically  deboned  meat.' 

Starting  Materials 

The  starting  materials  from  which  the 
meat  from  advanced  meat/bone 
separation  machinery  and  meat  recovery 
systems  results  are  intact  livestock 
bones  with  adhering  skeletal  muscle 
and  other  soft  tissue.  While  it  has  been 
reported  that  it  is  possible  to  use  whole 
carcasses,  the  raw  materials  for  this  type 
of  processing  generally  are  parts  of 
carcasses  with  skeletal  muscle  attached. 
Adhering  skeletal  muscle  tissue  usually 
varies  in  amount,  depending  on  the 
anatomical  origin  and  size  of  the  bones. 
Typically,  the  livestock  bones  with 
adhering  skeletal  tissue  applicable  to 
the  advances  in  meat  recovery  are  those 
where  the  adhering  tissue  cannot  be 
efficiently  or  effectively  removed  by 
traditional  hand-deboning  techniques, 
and  the  bones  are  of  sufficient  hardness 
and  of  appropriate  size  compatible  with 
the  operation  of  the  advanced  meat/ 
bone  separator/meat  recovery  system.  It 


'  A  copy  of  the  report  entitled.  "Health  and  Safety 
Aspects  of  the  Use  of  Mechanically  Deboned  Meat, 
Final  Report  and  Recommendations  Select  Panel" 
and  "Health  and  Safety  Aspects  of  the  Use  of 
Mechanically  Deboned  Meat.  Volume  II. 
Background  Materials  and  Details  of  Data"  is 
available  for  public  inspection  in  the  FSIS  Hearing 
Clerk's  office. 


is  FSIS's  understanding  that  the 
advanced  machinery  is  capable  of 
handling  medium  to  smaller  size  bones, 
e.g..  rib  bones,  button  bones,  loin  bones, 
and  feather  bones.  The  fact  that  no  bone 
crushing,  grinding,  or  pulverizing 
occurs  limits  the  types  of  bones  that  are 
used.  The  bones  must  be  hard  enough 
to  emerge  from  the  process  essentially 
intact  and  in  natural  physical 
conformation. 

In  the  traditional  mechanical 
deboning  process,  described  in  the  1982 
final  regulations  on  MS(S)  (47  FR 
28214),  it  is  possible  to  use  whole 
carcasses;  however,  generally,  the  raw 
materials  for  the  conventional  process 
are  parts  of  carcasses  from  which  most 
of  the  skeletal  muscle  abeady  has  been 
removed  by  traditional  hand-deboning 
methods.  With  the  mechanical  deboning 
technology  described  in  the  regulations 
on  MS(S),  these  bones  are  broken  up 
and  pushed  under  high  pressure 
through  equipment  with  apertures  that 
allow  a  small  amount  of  powdered  bone 
to  pass  through  with  the  soft  tissue. 

Characteristics  and  Composition  of  Meat 

FSIS  believes  that  the  resulting 
product  derived  from  advanced  meat/ 
bone  separation  machinery  and  meat 
recovery  systems  is  comparable  to  meat 
derived  by  hand-deboning  techniques, 
including  the  use  of  mechanical  knives 
and  that,  as  such  it  warrants 
classification  as  "meat."  FSIS  believes 
that  current  relevant  Federal  meat 
inspection  regulations  on  labeling  meat 
should  apply,  and,  as  such,  tlie  "meat" 
derived  from  advanced  meat/bone 
separation  machinery  and  recovery 
systems  may  be  described  by  any  term 
that  accurately  reflects  it  as  meat. 
Advanced  meat/bone  separation 
machinery  and  meat  recovery  systems 
apply  a  process  mechanism  that  shaves, 
presses  or  scrapes  adhering  tissue  from 
the  surface  of  livestock  bones.  The 
machines  do  not  grind,  crush,  or 
pulverize  bones  to  separate  muscle 
tissue,  and  the  bones  and  the 
interconnecting  soft  tissues  that  link 
bones  emerge  from  the  process  in  a 
manner  consistent  with  hand-deboning 
operations  that  use  knives. 

Meat  products  derived  by  advanced 
meat/bone  separation  are  characterized 
by  identifiable  muscle  fiber  structure, 
visible  differentiation  of  lean  and  fat, 
and  components  normally  associated 
with  and  expected  in  meat  obtained  by 
hand-deboning.  The  advanced  recovery 
systems  produce  distinct  whole  pieces 
of  skeletal  muscle  tissue  with  a  well- 
defined  particulate  size  similar  in 
consistency  to  (species)  trimmings 
derived  by  hand-deboning  and  used  to 
formulate  processed  meat  products.  The 
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color  of  the  meat  derived  from  these 
systems  is  similar  to  that  of  (species) 
trimmings.^  As  such,  the  meat  derived 
from  the  advanced  recovery  systems 
conforms  to  the  definition  of  "meat" 
because  it  has  the  functional  and 
chemical  characteristics  of  meat;  there 
are  no  powdered  bone  or  constituents  of 
bone,  e.g.,  bone  marrow,  that  are  not  in 
conformance  with  the  definition  and 
expectation  of  meat  or  that  which  would 
render  the  product  aduherated  or 
misbranded  under  the  regulations.  If  is 
FSIS's  belief  that,  unlike  MS(S), 
consumer  expectations  of  "meat"  are 
met  with  regard  to  the  product  obtained 
from  the  advances  in  meatA)one 
separation  machinery  and  recovery 
systems,  because  the  product's 
characteristics,  in  terms  of  appearance 
and  texture,  and  its  composition  are 
similar  to  those  of  "meat,"  as  currently 
defined  in  9  CFR  301.2(rT). 

In  contrast,  MSl'S)  differs  from  hand- 
deboned  meat  and  the  meat  derived 
from  advanced  meat/bone  separation 
due  to  its  highly  comminuted,  spread- 
like consistency  and  its  content  of 
varying  amounts  of  bone,  including 
bone  marrow,  and  certain  minerals,  as 
well  as  muscle  tissue.  MS(S)  is 
amorphous  and  lacks  the  characteristic 
components  seen  in  meat,  e.g..  muscle 
fiber,  the  presence  of  connective  tissue 
fibers  in  the  way  they  occur  naturally, 
and  distinct  lean  and  fat  components. 
These  characteristics  render  the  product 
materially  different  than  meat. 

The  Proposal 

FSIS  is  proposing  to  amend  the 
definition  of  meat  in  the  Federal  meat 
inspection  regulations  (9  CFR  301.2{rr)) 
to  include  as  meat  product  resulting 
from  advanced  meat/bone  separation 
machinery  and  recover}'  systems, 
establish  criteria  for  meat  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems,  and 
establish  requirements  for  the  handling 
of  meat  derived  from  advanced  meaty 
bone  separation  machinery  and  recovery 
systems,  as  well  as  the  material  from 
which  it  is  derived.  FSIS  is  proposing 
these  amendments  to  the  Federal  meat 
inspection  regulations  to  update  the 
definition  of  meat  to  include  as  meat 
product  produced  from  advanced  meat/ 
bone  separation  machinery  and  recovery 
systems.  It  is  FSIS's  intent  to  recognize 
that  (1)  substantial  advances  have 
occurred  with  regard  to  the  machinery 
for  separating  skeletal  muscle  of 
livestock  carcasses  and  parts  of 


*  Data  providMl  to  the  Agency  by  MillbanJi 
Processing  Nlachloery  Inc.  Englewood.  Colorado. 
are  avbilablo  for  public  iospeciion  in  the  FSIS 
Hean.ng  Clerk's  ofTice. 


carcasses  from  hvestock  bones,  since  the 
promulgation  of  rules  on  the 
production,  use.  and  labeUng  of  MS(S) 
and  the  products  in  which  it  is  used  as 
an  ingredient,  and  that  (2)  the 
characteristics  and  composition  of  the 
meat  from  these  advances  are 
comparable  to  the  product  traditionally 
defined  as  "meat."  In  proposing  the 
amendments,  FSIS  continues  to  fulfill 
its  statutory  responsibility  to  prevent 
the  preparation  and  distribution  in 
commerce  of  meat  and  meat  food 
products  which  are  adulterated  or 
misbranded  or  not  properly  marked, 
labeled,  or  packaged. 

1.  Definition  of  Meat 

The  proposal  would  amend  the 
definition  of  "meat"  set  forth  in  9  CFR 
301.2(rr)  of  the  Federal  meat  inspection 
regulations  to  include  as  meat  product, 
meeting  certain  criteria,  that  is  derived 
from  the  mechanical  separation  of 
skeletal  muscle  tissue  from  the  bones  of 
livestock  by  using  advanced  mechanical 
meat/bone  separation  machinery  and 
meat  recovery  systems  that  do  not 
crush,  grind,  or  pulverize  bones,  and 
from  which  the  bones  emerge 
comparable  to  those  resulting  from 
hand-deboning.  i.e.,  essentially  intact 
and  in  natural  physical  conformation 
such  that  they  are  recognizable  as  loin 
bones,  rib  bones,  etc.,  when  they  emerge 
from  the  machinery. 

As  previously  stated,  FSIS  believes 
that  meat  derived  from  advanced  meal/ 
bone  separation  machinery  and  recovery 
systems  has  the  functional  and  chemical 
characteristics  of  "meat"  This  product 
is  also  comparable  to  meat  derived  by 
hand-deboning  techniques,  including 
mechanical  high-speed  knives.  FSIS 
further  believes  that  consumer 
expectations  of  "meat"  are  met  with 
regard  to  the  identity  of  the  product, 
because  the  product's  characteristics,  in 
terms  of  appearance  and  texture,  and  its 
composition  are  similar  to  those  of 
"meat,"  as  currently  defined  in  9  CFR 
301.2(rr).  Therefore,  FSIS  is  proposing 
to  amend  the  definition  of  "meat"  to 
include  meat  derived  from  advanced 
meat/bone  separation  machinery  and 
recovery  systems. 

2.  Criteria  for  Meat  Derived  From 
Advanced  Meat/Bone  Separation 
Machinery  and  Recovery  Systems 

The  proposal  would  establish  protein 
quality  and  calcium  content  criteria  for 
meat  derived  from  advanced  meat/'bone 
separation  machinery  and  meat  recovery 
systems  and  assure  its  compliance  with 
such  criteria  through  a  quality  control 
program  in  order  to  assure  conformance 
with  consumer  expectations  of  "meat" 
and  production  of  "meat"  comparable  to 


that  obtained  by  hand-deboning 
techniques.  A  maximum  calcium 
content  (as  a  measiu^  of  bone  solids)  of 
not  more  than  0.15  percent  or  150  mg/ 
100  gm  of  product  (within  a  tolerance  of 
0.03  percent  or  30  mg)  and  a  minimum 
protein  quality  requirement  of  a  protein 
digesUbihty-corrected  amino  acid  score 
of  not  less  than  40  expressed  as  a 
percent,  or  an  alternative  measure  of  at 
least  33  percent  essential  amino  acids  of 
the  total  amino  acids  present,  would  be 
established  for  the  product 

FSIS  has  carefully  considered 
whether  there  is  a  need  to  establish 
minimum  protein  and/or  maximum  fat 
content(s)  for  product  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems.  FSIS 
believes  that  such  action  is  not 
necessary  because  protein  and  fat  are 
nutrients  whose  declaration  becomes 
mandatory  on  the  labeling  of  most 
multi-ingredient  meat  and  poultry 
products  upon  the  effective  date  of  the 
nutrition  labeUng  regulations  which  is 
July  6.  1994  (58  FR  632).  These 
regulations  also  estabUsh  a  voluntary 
nutrition  labeling  program  for  single- 
ingredient,  raw  products,  and  specify 
that  FSIS  will  evaluate  significant 
participation  of  the  voluntary  program. 
If  significant  participation  is  not  found, 
FSIS  shall  initiate  rulemaking  to  require 
nutrition  labeling  on  those  products 
under  the  voluntary  program.  Therefore. 
with  certain  exceptions,  consumers  will 
have  complete  information  about  the 
two  nutrients  in  muscle  meat  that  are 
the  sole  source  of  calories  and  are 
characteristic  of  the  nutrient  profile  of 
meat.  Such  information  will  ensure  that 
consumers  are  not  misled  about  the 
composition  of  products  containing 
meal  obtained  using  advanced  meat/ 
bone  separation  machinery. 

FSIS  recognizes  that  not  all  products 
sold  to  consumers  at  the  retail  level  will 
carry  nutrition  labeUng.  FSIS's  final 
regulation  on  nutrition  labeling 
provided  for  certain  exceptions, 
including  products  produced  by  small 
businesses  and  products  in  individually 
wTapped  packages  of  less  than  V2  ounce 
net  weight,  provided  that  the  labels  for 
these  products  bear  no  nutrition  claims 
or  nutrition  information.  However, 
labeling  will  be  required  on  most 
processed  products  purchased  by 
consumers  in  retail  stores  so  that, 
together  with  the  voluntary  program  for 
retail  store  information  on  single- 
ingrf'dient.  raw  products,  consumers 
will  have  information  on  protein  and  fat 
for  most  products  purchased  for 
consumption  at  home.  Furthermore. 
FSIS  believes  that  the  fat  and  protein 
contents  of  meat  derived  from  advanced 
meal/bone  separation  machinery  and 
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recovery  systems  would  be  comparable 
to  the  fat  and  protein  contents  of  meat 
derived  from  hand-deboning.  Based  on 
these  considerations.  FSIS  maintains 
that  there  is  no  need  to  establish 
minimum  protein  and/or  maximum  fat 
contents  for  products  derived  from 
advanced  meat/bone  separation  and 
recovery  systems. 

a.  Calcium  content.  FSIS  is  proposing 
to  include  In  the  amendment  to  the 
definition  of  "meat,"  criteria  on 
maximum  caldum  content  (as  a 
measure  of  bone  soUds  content)  of  this 
meat  to  assure  that  the  meat  derived 
from  advanced  meat/bone  separation 
machinery  and  recovery  systems  is  both 
consistent  with  consumer  expectations 
of  "meat,"  e.g..  beef  trimmings,  and 
comparable  to  "meat,"  as  traditionally 
defined,  that  is  used  to  formulate  further 
processed  meat  food  products.  The 
criteria  is  a  measure  designed  to  ensure 
that  bones  are  not  crushed,  ground,  or 
pulverized  during  processing.  The 
maximum  caldum  content  of  0.15 
percent  or  150  mg/100  gm  of  product  is 
supported  by  data  submitted  to  FSIS  for 
the  product  derived  from  advanced 
meat/bone  separation  machinery.' 
Furthermore,  based  upon  analytical 
repeatabihty  studies  conducted  by  the 
Agency  for  caldum,  FSIS  proposes  to 
estabhsh  a  tolerance,  i.e..  allowance  for 
statistical  variabiUty.  of  0.03  percent  or 
30  mg/100  gm  for  individual  samples.* 

b.  Protein  quality.  FSIS  is  proposing 
to  require  that  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  meet  a 
minimum  protein  quality  requirement — 
a  protein  digestibihty-corrected  amino 
acid  score  of  not  less  than  40  expressed 
as  a  percent  and  to  accept  as  evidence 
of  compUance  with  this  requirement  an 
alternative  measurement — the  content  of 
7  essential  amino  acids  being  at  least  33 
percent  of  the  total  of  17  amino  acids 
present.  Protein  quaUty  is  a  measure  of 
the  content,  proportion,  and  availability 
of  essential  amino  acids  in  food  protein 
and  a  measure  of  the  ability  of  the  food 
protein  to  support  human  growth  and 
body  protein  maintenance. 

\Vhen  the  regulations  on  MS(S)  were 
pubhshed  In  1982  (47  FR  28214),  one  of 
the  methods  specified  for  measuring 
protein  quahty  was  the  Protein 
EfSdency  Ratio  (PER)  procedure.  The 
PER  method  measures  the  ability  of  a 


'  A  jummary  report  of  d<U  provided  to  FSIS  on 
the  calcium  content  of  meal  from  advanced  meal/ 
bone  sepaiation  machinery  and  recovery  systems  is 
available  for  public  inspection  in  the  FSIS  Hearing 
Clerks  Office. 

•  A  copy  of  an  FSIS  report  containing  data  on  the 
repeatability  of  analyzing  calcium  content  (June 
19921  is  available  for  public  inspection  in  the  FSIS 
Hearii^  Clerk's  Office. 


protein  source  to  support  growth  in 
young  growing  rats,  and  is  an  expensive 
and  time-consuming  assay.  FSIS 
adopted  a  newer  method  for  measuring 
protein  quaUty,  in  order  to  assure  the 
value  of  the  protein  contributed  by  meat 
and  poultry  to  human  dietary  needs,  in 
its  final  regulations  on  nutrition  labeling 
of  meat  and  poultry  products  published 
in  the  Federal  Register  on  January  6, 
1993  (58  FR  632).  The  newer  procedure, 
termed  the  protein  digestibihty- 
corrected  amino  acid  score  method,  is 
contained  in  "Protein  Quality 
Evaluation,  Report  of  the  Joint  FAO/ 
WHO  Expert  Consultation  on  Protein 
Quahty  Evaluation."  Rome.  1990.^  The 
protein  digestibility-corrected  amino 
acid  score  method  is  based  on  human 
amino  add  requirements  and.  therefore, 
is  more  appropriate  for  evaluating  the 
protein  quality  of  foods  for  human 
consumption  than  the  PER  which  is 
based  on  amino  acid  requirements  of 
rats.  The  protein  digestibihty-corrected 
amino  acid  score  method  measures  the 
ability  of  amino  acids  in  food  proteins 
to  meet  the  dietary  protein  needs  of 
humans. 

FSIS  is  proposing  to  require  that  the 
protein  in  meat  derived  from  advanced 
meal/bone  separation  and  recovery 
systems  have  a  protein  quahty  value 
that  is  a  protein  digestibility-corrected 
amino  acid  score  of  not  less  than  40 
expressed  as  a  percent.  The  protein 
digestibility-corrected  amino  acid  score 
would  be  required  to  be  determined  by 
methods  given  in  sections  5.4.1,  7.2.1. 
and  8.00  in  the  "Protein  Quahty 
Evaluation,  Report  of  the  Joint  FAO/ 
WHO  Expert  Consultation  on  Protein 
Quahty  Evaluation"  which  is 
incorporated  by  reference  in  the 
proposed  rule.  The  proposed  protein 
digestibihty-corrected  amino  acid  score 
or  not  less  than  40  expressed  as  a 
percent  is  consistent  with  nutrition 
labeling  requirements  for  protein  in 
foods  for  children  older  than  one  but 
less  than  four  years  of  age,  as  provided 
in  21  CFR  101.9(c)(7),  which  FSIS  cross- 
referenced  in  its  final  nutrition  labeling 
regulations  (58  FR  632)  in  9  CFR 
317.309(b).  FSIS  believes  this  value 
protects  the  young  consumer  from 
inadequate  nutrition  from  the  use  of 
poor  quality  protein  (i.e..  protein  that 
does  not  meet  the  dietary  needs  for 
growth)  and,  in  turn,  protects  people 
other  than  young  consumers.  FSIS  also 
beheves  it  is  appropriate  to  assure 
comparability  of  the  meat  derived  from 
advanced  meat/bone  separation  systems 
with  that  derived  by  hand-deboning  to 


maintain  the  quality  and  integrity  of  the 
meat  supply. 

FSIS  18  proposing  to  permit  an 
alternative  measurement  to  the  protein 
digestibihty-corrected  amino  acid  score 
method,  which  requires  a  digestibihty 
measurement  in  addition  to  an  amino 
acid  analysis,  to  control  the  cost  of 
monitoring  compliance  with  the  protein 
quality  requirement.  FSIS  is  proposing 
that,  for  the  purpose  of  measuring  the 
protein  quahty  of  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems,  an 
alternative  measurement  of  protein 
quality  would  be  allowed  that  is 
comparable  to  the  protein  digestibihty- 
corrected  amino  acid  score.  This 
measure  would  be  based  on  a 
comparison  between  the  "essential 
amino  add  content  of  meat"  and  "total 
amino  acids  present  in  meat,"  i.e..  an 
essential  amino  acid  content  of  at  least 
33  percent  of  the  total  amino  acids 
present  in  the  meat.  Essential  amino 
acid  content  includes  isoleucine. 
leucine,  lysine,  methionine, 
phenylalanine,  threonine,  and  valine 
content,  and  the  total  amino  acids 
present  include  isoleudne,  leucine, 
lysine,  methionine,  phenylalanine, 
threonine,  valine,  tyrosine,  arginine, 
histidine,  alanine,  aspartic  acid, 
glutamic  acid,  glydne,  proline,  serine, 
and  hydroxyprohne  content.  The 
essential  amino  acid  content  would  be 
required  to  be  determined  by  methods 
given  in  sections  5.4.1,  7.2.1,  and  8.00 
in  the  "Protein  Quality  Evaluation, 
Report  of  the  Joint  FAO/WHO  Expert 
Consultation  on  Protein  Quality 
Evaluation"  which  is  incorporated  by 
reference  in  the  proposed  rule. 

FSIS  continues  to  believe  that  meat 
found  to  be  in  compliance  by  the 
proposed  amino  acid  content 
measurement  would  have  protein  of 
high  quality.  This  behef  is  supported  by 
the  1982-83  evaluation  of  an  Expert 
Work  Group  that  was  organized  by  the 
Department's  Agricultural  Research 
Service,  in  cooperation  with  the 
University  of  Maryland,  to  develop 
recommendations  based  on  available 
scientific  knowledge  for  consideration 
in  policy  decisions  regarding  the  protein 
quality  of  meat,  poultry,  and  their 
products.* 

The  pubhc  should  be  aware  that  FSIS 
continues  to  have  interest  in 
investigations  of  protein  quality  which 


'  A  copy  of  the  document  is  available  for  public 
inspection  in  the  FSIS  Hearing  Clerk's  OfTice. 


•  "The  Protein  Nutritional  Quality  of  Meat  and 
Poultry  Products:  Scientific  Basis  for  Regulation"  is 
the  Tinal  report  of  the  Expert  Working  group,  with 
accompanying  background  ptpen.  C.E.  Bodwell. 
ed..  American  Journal  of  Clinical  Nutrition,  40(3): 
671-742,  supplement.  September  1984.  A  copy  of 
the  report  la  available  for  public  inspection  in  the 
FSIS  Hearing  Clerk's  ofGce. 
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include  among  their  objectives  the 
identification  of  improved  methods  for 
determining  protein  quality.  In 
evaluating  the  possible  use  of 
alternative  approaches  to  assuring 
protein  quality,  FSIS  will  consider  data 
and  other  comments  submitted  by  the 
pubhc. 

c.  Qualify  control.  FSIS  is  proposing 
to  require  that  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  be 
produced  under  an  approved  quality 
control  program.  FSIS  believes  quahty 
control  is  necessary  to  assure  that 
establishments  manufacture  meat  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  that 
complies  with  the  provisions  of  the 
proposed  amendment  of  the  definition 
of  meat.  Utilization  of  such  a  quality 
control  program  in  producing  this 
product  would  be  prerequisite  for  the 
approval  of  labels  for  products 
consisting  of  or  containing  meat  from 
advanced  recovery  systems.  In  other 
words,  an  approved  quality  control 
program  would  be  necessary  prior  to  the 
production  of  meat  using  advanced 
meat/bone  separation  machinery  and 
recovery  systems. 

The  function  of  a  quality  control 
program  would  be  to  restrict  potential 
deviations  from  the  prescribeid 
definition  of  meat  by  controlling  the 
factors  that  can  affect  conformance  with 
the  definition.  Thus,  it  is  proposed  to 
require  that  the  quality  control  program 
provide  the  controls  and  information 
necessary  to  assure  that  the  meat  from 
advanced  meat/bone  separation  and 
recovery  systems  will  meet  each  of  the 
requirements  of  the  regulations  and  will 
enable  estabhshment  personnel  and 
FSIS  to  monitor  it  for  effectiveness.  FSIS 
is  focusing  on  methods  that  will 
maintain  the  uniformity  of  starting 
materials  and  control  the  handling  and 
processing  of  starting  materials  and 
resulting  product.  The  methods  of 
analysis  for  calcium  and  protein  quality 
that  are  permitted  and  are  intended  to 
be  used  should  be  identified  in  the 
quality  control  system. 

Under  the  proposal,  the  owner  or 
operator  of  an  establishment  that 
intends  to  manufactiu^  meat  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  would 
request  the  Administrator  of  FSIS  to 
approve  the  establishment's  quality 
control  program.  The  procedures  and 
criteria  for  receiving  such  requests  and 
assessing  the  adequacy  of  programs  for 
quality  control,  as  well  as  for 
terminating  approval,  would  be  those 
set  forth  in  9  CFR  318.4.  These 
pro\isions  provide  guidance  on  the 


development  and  maintenance  of 
appropriate  quahty  control  programs. 

FSIS  believes  that  with  a  quality 
control  approach  to  preventing 
noncomphance  from  occurring,  the 
need  for  testing  the  resulting  product  to 
assure  compliance  can  be  reduced  and, 
consequently,  the  costs  of  production 
kept  down.  Moreover,  the  proposed 
quality  control  requirement  builds  on 
the  control  and  information  programs 
that  processors  use  to  predict  and 
minimize  the  likeUhood  of 
manufacturing  products  that  are 
inconsistent  and  of  var>'ing  quality,  and 
do  not  comply  with  regulatory 
requirements.  Proposing  to  rely  on  a 
approved  quahty  control  program, 
rather  than  continual  testing  by 
processors,  is  a  means  for  assuring  that 
operations  achieve  compliance  vdth  the 
applicable  proposed  requirements  and, 
thereby,  prevents  misbranding  and 
adulteration  of  the  resulting  meat. 

The  goal  of  preventing  misbranding 
and  adulteration  are  key  issues  with 
regard  to  meat  products  produced  by 
mechanical  meat/bone  separation,  and 
can  be  achieved  effectively  and 
efficiently  where  a  program  for  quahty 
control  incorporates  appropriate 
methods  and  monitoring  techniques, 
and  adheres  to  good  manufacturing 
practices.  FSIS  beheves  that  product 
exceeding  the  calcium  limit  should  not 
be  classified  as  meat  because  if  it 
exceeds  the  proposed  calcivun  limits,  it 
would  reflect  unacceptable 
incorporation  of  bone  in  the  product 
during  processing.  To  ensure  that 
product  satisfies  the  calcium 
requirement,  FSIS  is  proposing  that  a 
sample  of  at  least  one  pound  from  each 
lot  of  production  would  be  taken  and 
analyzed  for  calcium.  A  lot  would 
consist  of  the  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems, 
designated  as  such  by  the  operator  of 
the  estabhshment  or  his  or  her  agent, 
from  the  product  produced  from  a  single 
species  of  livestock  in  no  more  than  one 
continuous  shift  of  up  to  12  hours  The 
results  from  chemical  analyses  would  be 
compared  to  the  requirement  of  150  mg/ 
100  gm  of  product  within  a  tolerance  of 
0.03  percent  or  30  mg.  If  statistical 
evidence  exists  that  product  may  not  be 
in  compliance,  then  further  sampling  of 
the  product  will  be  required  to 
demonstrate  that  the  product  is  in 
comphance  with  requirements  for  meat 
derived  from  meat/bone  separation  and 
recovery  systems. 

It  is  proposed  that  statistical  evidence 
of  non-compliance  exists  when  an 
individual  analytical  result  is  more  than 
0.03  percent  (i.e.,  30  mg)  above  the 
requirement,  i.e.,  greater  than  0.18 


percent  (i.e.,  180  mg).  (This  tolerance  is 
derived  by  equating  it  to  three  times  the 
expected  standard  deviation  (i.e.,  0.1 
percent)  of  the  analytical  procedure 
used  by  FSIS  to  measure  the  caldum 
contents  in  samples.) » 

If  any  single  analytical  result  is  more 
than  0.18  percent,  FSIS  proposes  that, 
before  product  from  a  production  lot 
that  is  still  at  the  estabhshment  or  one 
subsequently  produced  can  be 
considered  to  be  in  comphance,  at  least 
three  samples  'o  from  that  lot  must  be 
taken  and  analyzed  for  calcium,  either 
separately  or  as  a  composite  (i.e., 
combining  the  three  samples  for 
analysis),  at  the  option  of  the 
estabhshment.  The  average  of  the  results 
or  the  composite  result  must  comply 
with  the  requirement  for  calcium  (i.e., 
less  than  or  equal  to  0.15  percent). 
Taking  three  samples  from  each  lost 
would  continue  until  five  consecutive 
lots  11  have  mean  or  composite  results 
less  than  or  equal  to  0.15  percent. 
Individual  results  or  an  average  of 
results  would  be  rounded  to  the  nearest 
0.01  percent  based  on  the  precision  of 
the  methodology  for  measuring  caldum. 
If  the  FSIS  program  offidal  detects  any 
results  out  of  comphance,  the  program 
offidal  may  imderiake  normal 
comphance  procedures. 

FSIS  beheves  that,  if  the  statistical 
evidence  indicates  that  a  production  lot 
is  not  in  comphance  with  the  calcium 
requirement,  the  lot  must  be  labeled  as 
MS(S)  and  meet  the  requirements  for 
MS(S)  in  9  CFR  319.5.  In  this  situation. 
FSIS  beheves  that  the  process  is  out  of 
control,  and  there  is  the  hkelihood  that 
too  much  calcium  has  been 
incorporated  in  the  recovered  meat,  and, 
therefore,  it  should  be  identified  as 
MS(S). 

FSIS  is  proposing  that  at  least  one 
pound  of  product  be  sampled  each  week 
during  production  of  a  lot  for 
conformance  with  protein  qualify 
criteria.  Once  three  consecutive  results 
from  3  production  lots  are  in 
comphance  with  the  criteria  on  protein 
quality  (i.e.,  a  protein  digestibihty- 
corrected  amino  acid  score  or  essential 
amino  acid  content),  sampling  of 
production  lots  can  be  reduced  to  a 
monthly  basis.  After  6  months,  sampling 


•  Data  trom  a  FSIS  study  are  available  for  public 
inspection  in  the  FSIS  Hearing  Clerk's  office. 

■oThree  samples,  either  analyzed  as  Individual 
samples  or  as  a  composite  sample  (i.e..  combining 
the  three  samples),  are  statistically  representative 
for  measuring  calcium  in  a  production  lot. 

"The  provision  for  sampling  five  consecutive 
production  lots  is  based  on  statistical  sampling 
principles  that  ensure  the  process  is  in  control  and 
that  mean  or  composite  calcium  results  are  less 
than  or  equal  to  the  calcium  requirement 
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of  production  lots  can  be  reduced  to  a 
quarterly  basis. '^ 

Subsequently,  if  samples  are  out  of 
compliance,  sampling  each  week  would 
be  repeated  until  the  results  are  in 
compliance. 

A  major  concern  of  FSIS  is  the 
dssurance  that  consumers  receive  the 
quality  of  meat  they  expect  in  terms  of 
the  value  of  protein  needed  to  sustain 
good  nutrition.  Therefore,  FSIS  is 
proposing  that  product  from  advanced 
meat/bone  separation  machinery  and 
recovery  systems  that  does  not  meet  the 
requirements  of  the  criteria  for  protein 
quality  must  be  identified  as  '■(species) 
fat"  or  "(species)  connective  tissue," 
and  labeled  in  accordance  with  the 
applicable  provisions  in  9  CFR  Part  317. 
Protein  quahty  values  less  than  the 
proposed  criteria  are  comparable  to 
those  associated  with  "(species)  fat"  and 
"(sp)ecie$)  connective  tissue." 

3.  Handling  requirements.  FSIS  is 
proposing  to  specify  requirement*  for 
the  handling  of  material  that  is  to  be 
processed  into  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  and  for 
handling  such  product  FSIS  is 
proposing  that  the  handling  of  such 
material  comply  with  the  same 
provisions  as  are  cvurently  prescribed  in 
9  CFR  318.18  for  handling  material  for 
mechanical  processing. 

FSIS  believes  that  potential  bacterial 
hazards  are  diminished  as  long  as 
handling  accords  with  good 
manufacturing  practices.  Because  meat 
from  advanced  meat/bone  separation 
machinery  and  meat  recovery  systems 
consists  of  particidates  of  muscle  tissue 
having  more  surface  area  than  whole 
muscle  cuts,  there  is  a  greater  potential 
for  bacterial  hazards.  FSIS  has, 
therefore,  concluded  that  processing 
and  storage  requirements  are  warranted 
for  the  raw  materials  used  to  make  the 
product  and  for  the  product  itself 

FSIS  is  proposing  to  adopt  the 
handling  requirements  prescribed  in  9 
CFR  318.18.  These  requirements  would 
provide-that  material  to  be  processed 
into  meat  derived  from  advanced  meat/ 
bone  separation  machinery  and  meat 
recovery  systems  be  processed  within  1 
hour  from  the  time  it  is  cut  or  separated 
from  livestock  carcasses  or  parts  of 
carcasses,  except  that  such  product  may 
be  held  for  no  more  than  72  hours  at  40 
°F  (4"C)  or  less,  or  held  indefinitely  at 
0°F  ( -  18»  C)  or  less.  Meat  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  must 
be  used  as  an  ingredient  in  a  meat  food 


product  directly  after  being  processed, 
except  that  it  may  be  held  prior  to  such 
use  for  no  more  72  hours  at  40  °F  (4  °C) 
or  less  or  indefinitely  at  0  °F  ( -  18°  C) 

or  less. 

List  of  Subjects 

9  CFR  Part  301 

Meat  inspection. 

9  CFR  Part  318 

Incorporation  by  reference.  Meat 
inspection,  QuaUty  control,  Reporting 
and  recordkeeping  requirements. 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble.  FSIS  is  proposing  to  amend  9 
CFR  parts  301  and  318  as  follows: 

PAFTT  301— DEFlNmONS 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  601-«95,  7  CFR  2.17,  2.55. 

2.  Section  301.2  would  be  amended 
by  revising  paragraph  (rr)  to  read  as 
follows: 

§301.2    D«nnttions. 


"This  sampling  schedule  ensures  the  statistical 
representation  of  the  production  lots  is  achieved  in 
ft  gard  to  measuring  protein  qualitj'. 


(rr)  Meat.  (1)  The  part  of  the  muscle 
of  any  cattle,  sheep,  swine,  or  goats, 
which  is  skeletal  or  which  is  found  in 
the  tongue,  in  the  diaphragm,  in  the 
heart,  or  in  the  esophagus,  with  or 
without  the  accompanying  and 
overlying  fat,  and  the  portions  of  bone, 
skin,  sinew,  nerve,  and  blood  vessels 
which  normally  accompany  the  muscle 
tissue  and  which  are  not  separated  from 
it  in  the  process  of  dressing.  It  does  not 
include  the  muscle  found  in  the  Ups, 
snout,  or  ears.  This  term,  as  apphed  to 
products  of  equines,  shall  have  a 
meaning  comparable  to  that  provided  in 
this  paragraph  with  respect  to  cattle, 
sheep,  swine,  and  goats. 

(2)  The  product  derived  from  the 
mechanical  separation  of  the  skeletal 
muscle  tissue  from  the  bones  of 
livestock  using  the  advaaces  in 
mechanical  meat/bone  separation 
machinery  and  meat  recovery  systems 
that  do  not  crush,  grind,  or  pulverize 
bones,  and  from  which  the  bones 
emerge  comparable  to  those  resulting 
from  hand-deboning  (i.e..  essentially 
intact  and  in  natural  physical 
conformation  such  that  they  are 
recognizable,  such  as  loin  bones  and  rib 
bones,  when  they  emerge  from  the 
machinery)  which: 

(i)  Meets  the  criteria  of  no  more  than 
0.15  percent  or  150  mg/100  gm  of 
product  for  calcium  (as  a  measure  of 
bone  sohds  content)  within  a  tolerance 
of  0.03  percent  or  30  mg  and  meets  the 


criteria  of  a  protein  digestibihty- 
corrected  amino  acid  score  of  not  less 
than  40  expressed  as  a  percent  or  an 
essential  amino  acids  content  of  at  least 
33  percent  of  the  total  anaino  acids 
present  in  the  meat,  as  assured  by  an 
approved  quahty  control  program 
described  in  §  318.24  of  this  subchapter; 

(ii)  Is  produced  under  an  approved 
quality  control  program  set  forth  in 
§  318.24  of  this  subchapter;  and 

(iii)  Is  handled  in  conformance  with 
§  318.18  of  this  subchapter. 


PART  318— EffTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

3.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  450, 1901-1906;  21 
U.S.Q  601-695;  7  CFR  2.17,  2.55. 

4.  Section  318.18  would  be  revised  to 
read  as  follows: 

§318.16    HandHng  of  certain  material  for 
mechanical  processing. 

Material  to  be  processed  into 
"Mechanically  Separated  (Species)"  or 
meat  derived  from  advanced  meatA)one 
separation  machinery  and  recovery 
systems  shall  be  so  processed  within  1 
hour  from  the  time  it  is  cut  or  separated 
from  carcasses  or  parts  of  carcasses, 
except  that  such  product  may  be  held 
for  no  more  than  72  hours  at  40  T.  (4 
°C.)  or  less,  or  held  indefinitely  at  0  'F, 
( - 18  "C.)  or  less.  "Mechanically 
Separated  (Species)"  or  meat  derived 
from  advanced  meat/bone  separation 
machinery  and  recovery  systems  shall, 
directly  after  being  processed,  be  used 
as  an  ingredient  in  a  meat  food  product, 
except  that  it  may  be  held  prior  to  such 
use  for  no  more  than  72  hours  at  40  "F. 
(4  "O  or  less  or  indefinitely  at  0  "F. 
(-18"*C.)orless. 

5.  Part  318  would  be  amended  by 
adding  a  new  §  318.24  to  read  as 
follows: 

§318^4    Compliance  procedures  for  meat 
derived  from  advanced  meat/tx>n« 
separation  machinery  and  recovery 
systems. 

(a)  The  product  resulting  from  the 
separating  process  shall  not  have  a 
calcium  content  exceeding  0.15  percent 
or  150  mg/100  gm  of  product  within  a 
tolerance  of  0.03  percent  or  30  mg,  and 
it  shall  have  a  protein  digestibihty- 
correctcd  amino  acid  score  of  not  less 
than  40  expressed  as  a  percent  (except 
as  modified  in  paragraph  (b)  of  this 
section). 

(b)  An  essential  amino  acid  content  of 
at  least  33  percent  of  the  total  amino 
acids  present  in  the  meat  derived  from 
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advanced  meat/bone  separation 
machinery  and  recovery  systems  shall 
be  accepted  as  evidence  of  comphance 
with  the  protein  quaUty  requirement  set 
forth  in  paragraph  (a)  of  this  section.  For 
purposes  of  this  paragraph,  essential 
amino  acid  content  includes  isoleucine, 
leucine,  lysine,  methionine, 
phenylalanine,  threonine,  and  valine 
content,  and  the  total  amino  acids 
present  include  isoleucine,  leucine, 
lysine,  methionine,  phenylalanine, 
threonine,  valine,  tyrosine,  arginine, 
histidine,  alanine,  aspartic  acid, 
glutamic  acid,  glycine,  proline,  serine, 
and  hydroxyproline  content. 

(c)  A  prerequisite  for  label  approval 
for  meat  derived  from  advanced  meat/ 
bone  separation  machinery  and  recovery 
systems  is  that  it  shall  have  been 
produced  by  an  establishment  under  an 
approved  plant  quality  control  program. 
The  Administrator  shall  receive, 
evaluate,  and  approve  requests  for  plant 
quality  control  in  accordance  with 
§  318.4(d)  (1)  and  (2)  and  (e).  Such  a 
plant  quahty  control  system  shall 
provide  the  controls  and  information 
necessary  to  assure  that  the  product  will 
meet  the  requirements  described  in 
§  301.2(rr)(2)  of  this  subchapter  and  will 
enable  estabhshment  personnel  and 
program  employees  to  monitor  the 
system  for  effectiveness.  The  system 
shall  include  a  written  description  of 
the  methods  used  by  the  estabhshment 
to  maintain  uniformity  of  the  raw 
ingredients  used  in  manufacturing  the 
product  and  to  control  the  handling  and 
processing  of  the  raw  ingredients  and 
the  finished  product,  and  shall  contain 
provisions  for  chemical  analyses  of  the 
product  and  other  procedures  to 
determine  and  assure  compliance  with 
the  definition  of  the  product.  For 
purposes  of  this  paragraph,  a  lot  shall 
consist  of  the  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems, 
designated  as  such  by  the  operator  of 
the  establishment  or  his  or  her  agent, 
from  the  product  produced  from  a  single 
species  of  Uvestock  in  no  more  than  one 
continuous  shift  of  up  to  12  hours.  All 
units  of  any  lot  must  be  available  for 
inspection  by  program  employees.  The 
plant  quahty  control  program  shall  be 
subject  to  periodic  review,  and  the 
approval  of  such  program  may  be 


terminated  in  accordance  with 
§  318.4(g). 

(1)  To  verify  the  calcium  content  in 
meat  derived  from  advanced  meat/bone 
separation  machinery  and  recovery 
systems,  an  analysis  of  a  sample  of  at 
least  one  pound  from  each  lot  shall  be 
performed  by  the  operator  of  the 
establishment  or  his  or  her  agent. 
Individual  results  from  the  chemical 
analyses  shall  be  compared  to  the 
calcium  limit,  prescribed  in  paragraph 
(a)  of  this  section,  in  order  to 
demonstrate  comphance.  If  comphance 
is  not  demonstrated,  that  is,  if  any  single 
analytical  result  is  more  than  0.18%,i  2 
before  product  from  a  production  lot 
that  is  still  at  the  estabhshment  or  one 
that  is  subsequently  produced  can  be 
considered  to  be  in  compliance,  at  least 
three  samples  from  that  production  lot 
shall  be  taken  and  analyzed  for  calcium, 
either  separately,  or,  at  the  option  of  the 
establishjnent,  as  a  composite  (i.e., 
combining  the  three  samples  for 
analysis).  The  average  of  the  results  or 
the  composite  result  must  be  less  than 
or  equal  to  0.15%.  Taking  three  samples 
from  each  subsequently  produced  lot 
and  analyzing  them  in  order  to 
demonstrate  comphance  shall  continue 
until  five  consecutive  lots  have  mean  or 
composite  results  less  than  or  equal  to 
0.15%.  If  the  statistical  evidence 
indicates  that  a  production  lot  is  not  in 
comphance  with  the  calcium  limit,  as 
prescribed  in  §  301.2(rr)(2)  of  this 
subchapter,  the  lot  must  be  labeled  as 
MS(S)  and  meet  all  of  the  requirements 
for  MS(S)  in  §  319.5  of  this  subchapter. 

(2)  To  verify  the  protein  digesUbihty- 
corrected  amino  acid  score  or  the 
essential  amino  acid  content  in  meat 
derived  from  advanced  meat/bone 
separation  machinery  and  recovery 
systems,  an  analysis  of  a  sample  of  at 
least  one  pound  shall  be  performed  by 
the  operator  of  the  establishment  or  his 
or  her  agency  each  week  during 
production  of  a  lot  to  assure  that 
product  will  meet  the  requirements  of 


'  The  value  0.18%  was  derived  by  multiplying  by 
3  the  expected  analytical  standard  deviation 
obtained  by  FSIS  laboratories  on  the  approved 
chemical  procedure  for  measuring  calcium  which 
uses  Ethylenediaminetetraacetic  acid  (EDTA)  as 
provided  in  the  "Official  Methods  of  Analysis  of  the 
AO.^C  International"  (formerly  the  Association  of 
Official  Analytical  Chemists).  15th  Ed.  (1990). 

3  Individual  or  an  average  of  results  shall  be 
rounded  to  the  nearest  0.01%  calcium. 


§  301.2(rr)(2)  of  this  subchapter.  Once 
three  consecutive  results  from  three 
production  lots  are  in  comphance  wth 
the  criteria  on  protein  quahty  (i.e.,  a 
protein  digestibihty-corrected  amino 
acid  score  of  not  less  than  40  expressed 
as  a  percent,  as  reflected  in  paragraph 
(a)  of  this  section  or  an  essential  amino 
acid  content  of  at  least  33  percent  of  the 
total  amino  acids  present,  as  reflected  in 
paragraph  (b)  of  this  section),  sampling 
of  production  lots  can  be  reduced  to  a 
monthly  basis.  After  6  months,  sampling 
of  production  lots  can  be  reduced  to  a 
quarterly  basis.  Subsequently,  if 
samples  are  out  of  compliance, 
sampling  each  week  would  be  repeated 
until  three  consecutive  results  from 
three  production  lots  are  in  comphance. 
The  protein  digestibility-corrected 
amino  acid  score  and  the  essential 
amino  acid  content  shall  be  determined 
by  methods  given  in  sections  5.4.1, 
7.2.1.  and  8.00  in  "Protein  Quality 
Evaluation,  Report  of  the  Joint  FAO/ 
WHO  Expert  Consultation  on  Protein 
Quahty  Evaluation,"  Rome,  1990.  The 
"Report  of  the  Joint  FAOAVHO  Expert 
Consultation  on  Protein  Quality 
Evaluation"  as  pubUshed  by  the  Food 
and  Agriculture  Organization  of  the 
United  Nations/World  Health 
Organization  is  incorporated  as  it  exists 
on  the  date  of  approval.  This 
incorporation  by  reference  was 
approved  by  the  Director  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  Division  of 
Nutrition,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-260),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
St.  NW..  suite  700,  Washington,  DC. 
Product  resulting  from  the  separating 
process  which  fails  to  meet  the  protein 
quality  requirement  in  §  301.2(rr)(2)  of 
this  subchapter,  shall  be  labeled  as 
"(Sf>ecies)  fat"  or  "(Species)  cormective 
tissue." 

Done  at  Washington,  DC  on:  February  25. 
1994. 

Patricia  Jensen, 

Acting  j\ssistanl  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  94-4891  Filed  3-2-94;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Advisory  Council  on  the  National 
Information  Infrastructure;  Open 
Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  Advisory  Council  on  the 
National  Infonnation  Infrastructure, 
created  pursuant  to  Executive  Order 
12864,  as  amended. 

SUMMARY:  The  President  established  the 
Advisory  Council  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  Nil.  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  a  NIL  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
affordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
infonnation  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 
provide  secretariat  services  for  the 
Council. 

Authority:  Executive  Order  12864, 
signed  by  President  CHnton  on 
September  15,  1993,  and  amended  on 
December  30, 1993.  ; 

DATES:  The  meeting  will  be  held  on 
Friday,  March  18. 1994,  from  8  a.m. 
until  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Thomas  Jefferson  Memorial 
Auditorium,  at  the  Department  of 
,^griculture  South  Building,  14th  Street 
and  Independence  Avenue  N"\V., 
Washington,  DC  20500.  The  Wing  4 
entrance  on  Independence  Avenue  in 
the  middle  of  the  building  or  the  Wing 
7  entrance  at  the  comer  of  14th  Street 
and  Independence  Avenue  should  be 
used. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sarah  Maloney  (or  Ms.  Alison 
Andrews,  alternate).  Designated  Federal 
Officer  for  the  Advisory  Council  on  the 
Nil  and  Chief,  Policy  Coordination 
Division  at  the  National 
Telecommunications  and  Information 
Administration  (NTIA);  U.S. 


Department  of  Conamerce.  room  4625; 
14th  Street  and  Constitution  Avenue. 
NW.;  Washington.  DC  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  niintia.  doc.gov. 
SUPPLEMENTARY  INFORMATION:  Current 
members  of  the  Advisory  Council  on  the 
National  Information  Infrastructure 
include: 
Mr.  Morton  Bahr.  President, 

Communications  Workers  of  America. 

AFL-CIO. 
Dr.  Toni  Carbo  Bearman,  Dean  and 

Professor,  School  of  Library  and 

Information  Science,  University  of 

Pittsburgh. 
Ms.  Bonnie  L.  Bracey.  Teacher.  Ashlawn 

Elementary  School,  Arlington  Coimty 

Public  Schools. 
Mr.  John  F.  Cooke,  President,  The 

Disney  Channel. 
Ms.  Esther  Dyson,  President,  EDventure 

Holdings,  Inc. 
Dr.  Craig  I.  Fields,  Chairman  and  Chief 

Executive  Officer,  Microelectronics 

and  Computer,  Technology  Corp. 
Ms.  Lynn  Forester,  President  and  Chief 

Executive  Officer,  FLrstMark 

Holdings,  Inc. 
Honorable  Carol  Fukunaga,  Senator. 

State  of  Hawaii. 
Mr.  Haynes  G.  Griffin,  President  and 

Chief  Executive  Officer,  Vanguard 

Cellular  Systems,  Inc. 
Dr.  George  H.  Heilmeier,  President  and 

Chief  Executive  Officer,  Bellcore. 
Ms.  Susan  Herman,  General  Manager, 

Department  of  Telecommunications, 

City  of  Los  Angeles. 
Mr.  James  R.  Houghton,  Chairman  and 

Chief  Executive  Officer,  Coming 

Incorporated. 
Mr.  Stanley  S.  Hubbard,  Chairman, 

President,  and  Chief  Executive 

Officer,  Hubbard  Broadcasting. 
Mr.  Robert  L.  Johnson,  President,  Black 

Entertainment  Television. 
Dr.  Robert  E.  Kahn,  President, 

Corporation  for  National  Research 

Initiatives. 
Ms.  Deborah  Kaplan,  Vice  President, 

World  Institute  on  Disability. 
Mr.  Mitchell  Kapor,  Chairman, 

Electronic  Frontier  Foundation,  Inc. 
Mr.  Delano  E.  Lewis,  President  and 

Chief  Executive  Officer,  National 

Public  Radio. 
Mr.  Alex  J.  Mandl,  Executive  Vice 

President,  AT&T  and  Chief  Executive 

Officer,  Communications  Services 

Group. 
Mr.  Edward  R.  McCracken,  President 

and  Chief  Executive  Officer,  Sificon 

Graphics,  Inc. 
Dr.  Nathan  P.  Myhrvold,  Senior  Vice 

President,  Advanced  Technology, 

Microsoft  Corporation. 


Mr.  N.M.  (Mac)  Norton,  Jr.,  Attomey-at- 
Law,  Wright,  Lindsey,  and  Jennings. 

Mr.  Vance  K.  Opperman,  President, 
West  Publishing  Company. 

Ms.  Jane  Smith  Patterson,  Adviser  to  the 
Governor  of  North  Carolina  for  Poficy, 
Budget,  and  Technology,  State  of 
North  Carolina. 

Mr.  Bert  C.  Roberts,  Jr.,  Chairman  and 
Chief  Executive  Officer,  MQ 
Communications  Corp. 

Mr.  John  Sculley, 

Ms.  Joan  H.  Smith,  Chairman,  Oregon 
Public  Utility  Commission. 

Agenda 

1.  How  Should  the  Advisory  Council  Define 

the  NU? 
Definition  will  be  proposed  and  discussed. 

2.  \fega -Project !:  Access  to  the  SII 
Scope  of  project  will  be  proposed  and 

discussed. 

3.  Council  Priorities 

Co-chairs  will  propose  priorities  and  lead 
discussion. 

4.  Council  Administration  and  Logistics. 

5.  Discussion  on  Telecommunications  Issues. 

6.  Public  Discussion,  Questions  and  Answers 

7.  Next  Meeting  Date  and  Agenda  Items. 

Public  Participation:  The  meeting  will 
be  open  to  the  public,  with  limited 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  public 
should  bring  a  photo  identification.  The 
Wing  4  entrance  on  Independence 
Avenue  in  the  middle  of  the  building  or 
the  wing  7  entrance  at  the  comer  of  14th 
Street  and  Independence  Avenue 
should  be  used. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Council's  affairs  at  any  time  before 
or  after  the  meeting.  Comments  should 
be  submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  address  listed 
above.  Within  thirty  (30)  days  following 
the  meeting,  copies  of  the  minutes  of  the 
Council  meetings  may  be  obtained 
through  Bulletin  Board  Services  at  202- 
501-1920.  202-482-1199, over  the 
Internet  at  iitf.doc.gov.  or  from  the  U.S. 
Department  of  Commerce,  National 
Telecommunications  and  Information 
Administration,  room  4892, 14th  Street 
and  Constitution  Avenue,  NW.; 
Washington,  DC.  20230;  Telephone 
202-482-1835. 

Dated:  February  28,  1994. 
Larry  Irving, 

Assistant  Secre'.-^'yhr  Communications  and 
Information. 
[PR  Doc.  94-4912  Filed  3-2-94.  8^45  ami 
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DEPARTMENT  OF  EDUCATION 

Fund  for  Innovation  in  Education: 
Innovation  In  Education  Program — 
Partnerships  for  Standard- Based 
Professional  Development  of  K-12 
Educators 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority  for 
fiscal  years  1994  and  1995. 

SUMMARY:  The  Secretary  prof>oses  an 
absolute  priority  for  fiscal  years  1994 
and  1995  under  the  Fund  for  Innovation 
In  Education  (FIE):  hinovation  in 
Education  Program  to  support 
innovative  projects  that  provide  K-12 
teachers  and  other  educators  with 
sustained,  high  quality  professional 
development  opportunities  that  are 
aligned  with  challenging  content  and 
professional  standards  developed  at  the 
national.  State  or  local  levels.  The  intent 
of  this  priority  is  to  enable  school 
educators,  working  with  appropriate 
university,  community,  and  business 
partners,  to  create  and  maintain  model 
learning  environments  that  will  help  all 
students  in  elementary  and  secondary 
schools  achieve  challenging  academic 
standards  in  subjects  such  as  English, 
mathematics,  science,  histor\'. 
geography,  civics,  foreign  languages, 
and  the  arts. 

DATES:  Comments  must  be  received  on 
or  before  April  4,  1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Bryan  Gray.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue.  NVV.,  room  522, 
Washington,  DC  20208-5524. 
Telephone:  (202)  219-1496.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  An 
essential  step  in  achieving  our  National 
Education  Goals  is  ensuring  that  we 
have  high  academic  expectations  for  all 
students  and  that  each  student  has  the 
opportunity  to  fulfill  those  expectations. 
Current  national.  State,  and  local  efforts 
to  define  high  standards  for  what 
students  should  know  and  be  able  to  do 
in  the  various  subject  areas  provide  a 
starting  point  for  creating  the  type  of 
learning  opportunities  that  an  education 
system  of  excellence  must  provide  for 
all  members  of  an  increasmgly  diverse 
student  population. 

In  order  to  provide  learning 
opportunities  where  more  rigorous  and 
complex  learning  is  expected  of  all 
students,  teachers  will  need  high- 


quality,  career-long  professional 
development  programs.  Other  educators 
who  help  to  create  teaching  and 
learning  environments  that  better  serve 
the  academic  and  other  needs  of 
students  will  need  similar  high-quality 
professional  development  opportunities. 
Such  educators  might  include  school 
and  district  administrators,  school  and 
university-based  teacher  educators, 
curriculum  and  supervisory  persormel, 
paraprofessionals/instructional  aides, 
and  members  of  school  boards.  To 
provide  effective  professional 
development  programs  for  teachers  and 
other  educators,  apphcants  must  ensure 
that  their  proposed  projects  are  aligned 
with  high  standards  for  student 
learning.  Applicants  should  also 
consider  related  standards  for  teacher 
effectiveness  and  for  the  preparation, 
credentialling  and  continuing 
development  of  educators.  More 
specifically,  in  designing  policies  and 
practices  for  professional  development, 
apphcants  are  urged  to  draw  on  relevant 
work,  as  appropriate,  from  groups  such 
as  the  National  Board  for  Professional 
Teaching  Standards,  the  Interstate  New 
Teacher  Assessment  and  Support 
Consortium,  and  the  National  Council 
for  the  Accreditation  of  Teacher 
Education. 

The  Secretary  recognizes  that 
successful  well-articulated  programs 
that  provide  for  continuous 
improvement  of  professional  educators 
from  recruitment  to  retirement  will 
require  educators  to  work  together 
across  traditionally  separated  roles  and 
organizations.  Therefore,  projects  must 
be  carried  out  by  partnerships.  Finally, 
the  design  of  professional  development 
efforts  must  incorporate  what  is  knowTi 
about  developing  and  managing  high- 
performance  school  systems  that 
support  education  excellence  and 
equity. 

The  Secretary  proposes  to  direct 
financial  assistance  to  projects  that 
develop  new  or  further  develop  existing 
innovative  partnerships  of  school, 
university,  community,  and  other 
entities  to  establish  and  maintain  high- 
quality,  standards-based  professional 
development  programs  for  teachers  and 
other  educators.  The  purpose  of  these 
partnerships  may  be  to  improve  the 
entire  continuum  of  professional 
development  or  to  focus  on  one  or  more 
points  along  that  continuum  (e.g., 
preservice.  induction,  inservice). 

In  accordance  with  recommendations 
in  the  Senate  Report  that  accompanied 
the  Fiscal  Year  1994  Department  of 
Education  Appropriation  Act,  the 
Secretary  supports  development  of 
programs  based  on  existing  strategies, 
such  as  creating  model  professional 


development  schools,  or  applicants* 
newly  designed  strategies.  The  Secretary' 
also  recognizes  the  need  for  professional 
development  efforts,  as  identified  in  the 
Senate  Report,  that  prepare  educators 
for  working  with  other  human  service 
professionals  to  address  non-academic 
student/ family  problems  (e.g.,  drugs, 
violence,  nutrition,  unemployment)  as 
well  as  other  conditions  that  place 
students  at-risk  for  failure  in  school. 
The  Secretary  is  particularly  interested 
in  projects  that  provide  relevant 
development  opportunities  for 
educators  who  work  in  urban  school 
communities. 

The  Secretary  strongly  encourages  the 
development  of  challenging  and  feasible 
school-based  collaborations  that  are 
based  upon  appropriate  research  results 
and  exemplar)'  teaching  and 
professional  development  practices,  as 
well  as  the  contributions  of  expert 
school,  higher  education,  and 
community  practitioners.  Emphases 
might  include  collegial  strategies  such 
as  in-school  mentoring  for  teachers; 
school-university  teams  integrating 
teacher  preparation  and  school 
curriculum  to  effectively  educate  at-risk 
students;  teacher  sabbaticals  to  work  in 
model  schools:  and  practitioner-led 
inquiry  and  reform  activities. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  llie  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretar>'  from 
proposing  additional  priorities;  nor  does 
it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
apphcable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Projects  that  design  and  implement 
innovative,  high  quahty,  standards- 
based  preservice,  induction  and/or 
inservice  professional  development 
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programs  for  K-12  teachers  and  other 
educators. 

Each  project  must  involve  one  or 
more  local  education  agencies  (LEAs) 
working  in  partnership  with  one  or 
more  institutions  of  higher  education 
(IHEs),  and  others  such  as  State 
education  officials  and  representatives 
from  professional  organizations,  private 
schools,  business,  and  the  community, 
as  appropriate.  Programs  and  activities 
must  be  built  upon  relevant  and  current 
research  including  a  demonstrated 
relationship  between  the  professional 
development  approach  and  lessons 
learned  from  relevant  research  and 
exemplar^'  practice.  A  grounding  in 
research  findings  must  also  be  evident 
in  the  content  of  the  professional 
development  activities. 

Required  Activities 

Each  project  m'ust; 

(a)  Provide  professional  development 
opportunities  that  are  aligned  with 
challenging  academic  content  standards 
for  students  as  developed  through 
voluntary'  national.  State,  and/or  local 
efforts  in  one  or  more  subjects  such  as 
English,  mathematics,  science,  histor\ , 
geography,  civics,  foreign  languages, 
and  the  arts. 

(b)  Consider  the  implications  of 
available  professional  standards  such  as 
those  for  beginning  and  expert  teachers 
and  other  educators,  as  well  as  for 
teacher  preparation,  credentialling.  and 
ingoing  staff  development  as 


appropriate  to  the  particular  focus  of  the 
project. 

(c)  Establish  an  advisorv'  committee 
composed  of  school  and  university 
practitioners;  state  education  officials; 
parents;  professional  organization, 
community  and  business 
representatives;  and  others  as 
appropriate.  The  advisorv'  committee 
must  guide  the  project  activities  to 
ensure  a  systemic  approach  including 
cross-institutional  planning, 
coordination,  and  resource  allocation. 

(d)  Evaluate  the  following  aspects  of 
the  project: 

(1)  The  degree  to  which  the 
professional  development  content  and 
strategies  reflect  relevant  research  and 
exemplar)'  practice; 

(2)  The  degree  to  which  the  project 
activities  were  actually  implemented  as 
compared  to  the  onginal  design;  and 

(SjThe  nature  and  impact  of  project 
outcomes  related  to  improved  teaching 
and  increased  student  learning  and 
development. 

The  evaluation  must  use  state-of-the- 
art  documentation  and  assessment 
approaches. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  E.xecutive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 


governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 

submit  comments  and  recommendations 
regarding  this  proposed  priority.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  522,  555  New- 
Jersey  Avenue.  N\V.,  Washington,  DC, 
between  the  hours  of  8;30  a.m.  and  4 
p.m  ,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Program  Regulations 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80.  81,  82, 
85,  and  86. 

Program  Authority:  20  U.S.C.  3151. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84,215)  Secretary's  Fund  for 
Innovation  in  Education:  Innovation  in 
Education  Program) 

Dated  Febrjar>'  28.  1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  improvpmenf. 
iFR  Doc  94-4890  Filed  3-2-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  157 

Poclcet  No.  25708,  Amendment  No. 
157-6] 

RIN2120-AE52 

Construction,  Alteration,  Activation, 
and  Deactivation  of  Airports 

agency:  Federal  Aviation 

AdminisL-ation  (F-\A).  DOT. 

ACTION:  Disposition  of  comments  to  final 

rule. 

summary:  On  July  24. 1991,  the  FAA 
lisiied  a  final  rule  concerning  part  157 
of  the  Federal  Aviation  Regulations  that 
deleted  an  impending  requirement  to 
pro\-ide  90  days  advance  notice  of 
constructif  i.  alteration,  activation,  and 
deactivation  of  certain  temporary 
airports  and  heliport.s  located  v^ithin  a 
specified  distance  from  another  airport; 
revised  the  applicability  section  of  part 
157  to  exclude  proposals  involving  the 
intermittent  use  of  sites  that  are  not 
established  airports;  and  clarified  that 
telephone  notice  for  certain  emergency 
or  unreasonable  hardship  situations  be 
directed  to  the  appropriate  Airports 
District Tield  Office  or  Regional  Office. 
The  final  rule  revised  certain  provisions 
contamed  in  a  previous  amendment  to 
this  part  before  the  effective  date  of  that 
amendment.  The  final  rule  became 
effective  on  August  30,  1991.  The  pubUc 
was  invited  to  submit  comments  on  the 
final  rule  by  November  21.  1991.  Based 
on  the  comments  received,  the  FAA  has 
determined  that  no  ^.:rthe^  rulemaking 
action  is  nef:essar;,' 
FOR  FURTHE  '  INFORMATION  CONTACT: 
Mr.  Joseph  C.  White,  Air  Traffic  Rules 
Brar.ch,  ATP-230,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
t.  Ipphone  (202)  267-«733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  4, 1988,  the  FAA 
published  a  notice  of  proposed 
rulemaUng  (notice  No.  83-15.  53  FR 
39062)  that  addressed  certain  safety 
issues  concerning  the  construction, 
alteration,  activation,  and  deactivation 
of  airports.  On  August  27,  1990,  the 
FAA  published  a  final  rule  (amendment 
No.  157-4,  55  FR  34994).  based  on  the 
proposals  contained  in  Notice  No.  88- 

15  and  the  public  comments  to  that 
notice.  Amendment  No.  157—4.  (1) 
Established  a  requirement  to  provide 
notice  to  th    Administrator  prior  to 
establishing  or  changing  a  traffic  pattern 


or  traffic  pattern  altitude;  (2)  defined  a 
new  term,  "private  use  of  public  lands 
or  waters;"  (3)  eliminated  the  term 
"personal  use"  as  an  airport  use 
designation;  and  (4)  revised  the 
applicability  section  of  part  157 
regarding  notice  criteria. 

Prior  to  Amendment  No.  157-4,  part 
157  notice  criteria  applied  to  any 
proposal  to  construct,  alter,  activate,  or 
deactivate  a  civil  or  joint-use  (civil/ 
militarj)  airport  except  for  those 
proposals  involving:  (1)  Certain  projects 
for  which  Federal  aid  had  been 
requested,  and  (2)  a  "temporary"  airport 
or  aircraft  landing  or  takeoff  area.  The 
term  "temporary"  meant  that  the  airport 
or  aircraft  landing  or  takeoff  area  was 
intended  to  be  used  solely  in  visual 
flight  rules  (VFR)  conditions  for  less 
than  30  days,  with  no  more  than  10 
operations  a  day.  Amendment  No. 
157-4  revised  the  temporary  airports 
exclusion  fi-om  the  notice  requirements 
of  part  157.  The  amendment  provided 
that  only  the  following  temporary 
airports  and  heliports  would  be 
excluded  from  the  part  157  notice 
provisions:  (1)  Temporary  private  use 
airports  for  fixed-wing  aircraft  and 
ultralight  vehicles  that  are  located 
beyond  specified  distances  from  other 
airports,  and  (2)  temporary  private  use 
heliports  and  helicopter  landing  areas 
that  are  located  outside  a  control  zone, 
a  residential,  business,  or  industrial 
area,  and  beyond  specified  distances 
from  other  airports  and  heliports. 

After  the  publication  of  Amendment 
No  157—4.  and  before  its  original 
effective  date  of  February  27. 1991,  the 
FAA  received  comments  from  aviation 
organizations  and  operators  regarding 
the  potential  impact  of  the  revised 
notice  requirement  for  temporary 
airports  and  landing  areas.  To  provide 
time  to  review  and  possibly  revise 
Amendment  No.  157—4.  the  FAA 
delayed  its  effective  date  until  August 
30.  1991  (Amendment  No.  157-5,  55  FT? 
8574,  February  28,  1991). 

On  July  24, 1991.  the  FAA  published 
a  final  rule  {Amendment  No.  157-6,  56 
FR  33994)  that  eliminated  the 
impending  requirement  to  provide  90 
days  advance  notice  of  construction, 
alteration,  activation,  and  deactivation 
of  certain  temporary  airports  and 
heh  ports.  Amendment  No.  157-6  also 
revised  the  applicability  section  of  part 
157  to  exclude  proposals  involving  the 
intermittent  use  of  sites  that  are  not 
established  airports.  The  "intermittent 
use  of  a  site"  means  that  the  site  is  used 
or  intended  to  be  used  in  VFR 
conditions  for  no  more  than  three  days 
in  any  one  week  with  no  more  than  10 
operations  a  day.  Finally,  Amendment 
No.  157-6  clarified  that  telephone 


notice  for  certain  emergency  or 
unreasonable  hardship  situations 
should  be  directed  to  the  appropriate 
FAA  Airports  District/Field  Office  or 
Regional  Office.  Amendment  No.  157-6 
and  Amendment  No.  157—4  (with  the 
revisions  noted  above)  became  effective 
on  August  30.  1991. 

The  FAA  invited  comments  on 
amendment  No.  157-6.  The  FAA  stated 
that  the  request  for  comments  to 
Amendment  No.  157-6  did  not 
represent  a  reopening  or  reconsideration 
of  the  proposals  in  notice  No.  88-15,  or 
of  the  revisions  resulting  from 
amendment  No.  157-4  that  were  not 
revised  or  otherwise  affected  by 
amendment  No.  157-6.  Therefore, 
issues  relating  to  the  notice  requirement 
for  a  change  to,  or  the  establishment  of 
an  airport  traffic  pattern;  the  elimination 
of  the  term  "personal  use"  as  an  airport 
use  designation;  and  other  changes 
resulting  from  amendment  No.  157—4 
will  not  be  specifically  addressed  in  this 
document. 

Discussion  of  Comments 

The  FAA  received  eleven  comjnents 
to  amendment  No.  157-6.  Eight 
commenters  address  changes  resulting 
from  amendment  No.  157-4  that  were 
not  revised  or  affected  by  amendment 
No.  157-6.  As  discussed  above,  such 
changes  will  not  be  discussed  in  this 
document. 

One  commenter  does  not  believe  that 
there  was  a  need  for  regulations  to 
require  notice  of  temporary  aircraft 
operations  to  and  from  a  landing  site 
that  is  not  intended  to  be  used  as  a 
permanent  airport  or  heliport. 
Amendment  No.  157-6  provides  that 
notice  of  temporary'  airports  and  landing 
or  takeoff  areas  would  be  required  if  the 
airport  will  be  used  (other  than  on  an 
intermittent  basis)  for  a  period  of  more 
than  30  days,  or  if  more  than  10 
operations  will  be  conducted  a  day.  The 
FAA  believes  that  a  level  of  activity  in 
excess  of  10  operations  a  day  warrants 
closer  examination  for  appropriate 
consideration  of  the  potential  impact  to 
adjacent  airspace  users. 

Several  commenters  beUeve  that  the 
90-day  advance  notification  requirement 
would  cause  economic  hardship  for 
certain  operators,  particularly 
emergency  medical  service  and  other 
helicopter  operators. 

Section  157.5(b)(1)  provides  that  "in 
an  emergency  involving  essential  public 
service,  public  health,  or  public  safety 
or  when  the  delay  arising  from  the  90- 
day  advance  notice  requirement  would 
result  in  an  unreasonable  hardship,  a 
proponent  may  provide  notice  to  the 
appropriate  FAA  Airport  District/Field 
Office  or  Regional  Office  by  telephone 
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or  other  expeditious  means  as  soon  as 
practicable  in  lieu  of  submitting  FAA 
Form  7480-1."  The  FAA  believes  that 
this  provision  provides  for  adequate 
relief  from  the  90-day  advance  notice 
requirements  for  emergency  medical 
service  helicopter  operations  and  other 
similar  emergency  or  unreasonable 
hardship  situations. 

One  commenter  disagrees  with  the 
provision  that  excludes  from  the 
applicability  section  of  part  157  a 
proposal  involving  the  intermittent  use 
of  a  site  that  is  not  an  established 
airport.  The  commenter  believes  that  the 
provision  "lowers  standards"  pertaining 
to  notice  of  construction,  alteration, 
activation,  or  deactivation  of  landing 
areas.  Further,  the  commenter  believes 
that  the  change  could  provide  a  "loop 
hole"  for  operators  whose  landing 
intentions  are  to  rustle  cattle,  transport 
drugs,  or  illegally  dispose  of  chemicals. 
This  provision  was  promulgated 
because  there  may  be  a  number  of 
reasons  for  multiple  operations  to  a  site 
with  no  intent  to  establish  an  airport 
within  the  meaning  of  part  1.57.  For 
example,  medical,  firefighting,  law 
enforcement,  construction,  logging,  and 
agricultural  functions  may  require 
repeated  flights  to  and  from  an  accident, 
incident,  construction,  or  other 
temporary  landing  site.  Certain 
construction,  agricultural,  and  logging 
functions  may  not  require  the 


continuous  use  of  a  site  over  the  course 

of  the  project  but  would  instead  involve 
occasional  and  infrequent  return  visits 
to  the  site.  Prior  to  .Amendment  No. 
157-4,  proponents  who  intended  to 
operate  to  and  from  a  site  on  an 
intermittent  or  sporadic  basis  for  more 
than  30  days  were  required  to  notifv'  the 
FAA  90  days  before  conducting  such  an 
operation.  Such  notice  would  be 
required  even  in  a  situation  involving 
only  two  operations  to  the  same  site 
when  the  return  visit  is  conducted  30  or 
more  days  after  the  first  operation.  The 
FAA  believes  that  the  majority  of  such 
operations  would  not  require  or  result 
in  the  establishment  of  an  airport  nor 
constitute  an  intent  to  establish  an 
airport. 

With  regard  to  the  commenter's 
concern  that  the  intermittent-use 
exclusion  could  affect  the  ability  to 
deter  certain  illegal  activities,  the 
primarv  purpose  of  part  157  is  to 
establish  notice  requirements  for  the 
construction,  alteration,  activation,  or 
deactivation  of  certain  airport,  heliport, 
and  aircraft  landing  area  proposals. 
Such  notice  provides  the  FA.^  with  an 
opportunity  to  conduct  an  aeronautical 
study  of  an  airport  proposal  to 
determine  the  effects  of  that  proposal  on 
neighboring  airports,  existing  or 
contemplated  traffic  patterns  at 
neighboring  airports,  and  existing 
airspace  environment  and  projected 


FAA  programs.  Further,  the  FAA 
studies  the  effects  that  existing  or 
proposed  man-made  obiects  and  natural 
objects  within  the  affected  area  would 
have  on  the  airport  proposal.  As  such, 
part  157  is  not  intended  or  designed  to 
assist  law  enforcement  agencies  or 
otherwise  prevent  or  deter  illegal 
activity  However,  the  FAA  agrees  with 
the  commenter  regarding  the  general 
need  for  reasonable  measures  to  monitor 
and  deter  illegal  activities.  Accordingly, 
the  F.\.\  cooperates  with  agencies  such 
as  the  United  States  Customs  Service, 
the  Federal  Bureau  of  Investigation,  the 
Department  of  Defense  and  other 
Federal  and  state  agencies  in  support  of 
their  law  enforcement  and  national 
sec  unty  missions. 

Conclusion 

The  FAA  has  determined,  after 
carefully  considering  the  comments 
submitted  in  response  to  amendment 
No.  157-6,  that  no  further  rulemaking 
action  is  necessar>'  at  this  time. 
Amendment  No.  157-6  remains  in  effect 
as  prescribed  by  the  July  24, 1991,  final 
rule. 

Issued  in  Washington,  DC,  on  February  25, 
1994 

Willie  C.  Nelson, 

Assistant  Division  Manager.  Airspace  Rules 
and  Aeronautical  Information  Division. 
IFR  Doc.  94-4872  Filed  3-2-94;  B:45  am] 

BILLING  CODE  4J10-1J-M 


Reader  Aids 


Federal  Register 

Vol.  59,  Na  4  2 
Thursday.  March  3,  1994 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  genera!  information  202-623-5227 

Public  inspection  desk  523-62'(5 

Corrections  to  published  documents  523-S237 

Dcxrument  drafting  informstion  523-3187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regutettons 

Index,  finding  aids  &  general  inforrnation  523-6227 

Printing  sclieduies  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6541 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-6230 

The  United  States  Government  Manual 

General  information  523-6230 

Ot^r  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

I^al  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  fur  the  hearing  impaired  523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public 
Law  numbers,  and  Federal  Register  finding  aids. 


202-275-1538, 
or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES,  MARCH 


9613-9916 1 

991 7-1 0046 2 

1 0047-1 0264 3 


CFR  PARTS  AFFECTED  DURING  MARCH 

At  **e  end  o(  each  month,  the  Office  of  the  Federal  Regtstef 
pubtisiies  separately  a  List  o'  Cf  R  Sections  Aflected  (LSAi,  which 
lists  parts  and  sections  affected  by  documents  putHished  since  the 
revision  date  of  each  title. 

3  CFR 

Prodamsttons: 

6651 -10049 

Adminlstrath^*  Orders: 
Presidential 

Delenninations: 
No.  94-15  of  February 

18,  1994 10047 


7  CFR 

300..„ 

9613 

319..„ 

9917 

321 

457 

9917 

9614 

905 

10051 

907 

10052 

908 

10052 

917 

10053 

993 

10228 

1094 

1475 „.. 

10056 

9918 

1924 

9806 

1930 

9805 

1944 

9805 

Proposed  Rules: 
1427 

9674 

9  CFR 

91 

9616 

92 

9617 

Proposed  Rules: 
78 

9938 

92 

9679 

94 

.9939.  9941 

101 

9681 

113 

9681 

301 

10246 

318 

10246 

381 

10230 

10  CFR 

Proposed  Rules: 
Ch.  II 

9682 

Ch.  Ill 

9682 

Ch.  X 

9682 

11  CFR 

104 

10057 

12  CFR 

650 

9622 

Proposed  Rules: 
327 

9687 

14  CFR 

39 

10057 

71 9627 

157.. 

300 

302..- 

303 

9919,  9920 

10262 

10060 

10060 

10060 

325 

385 -.. 

Proposed  Rules: 

71 

15  CFR 

Proposed  Rules: 
946 „ 

10060 

10060 

..'.0040,  '0084 
0Q?1 

990 9688 

17  CFR 

9 1  n??fl 

12 

9631 

21 

10228 

143 

10228 

156 

10228 

190 

10228 

Proposed  Rutes: 

1 

9689 

18  CFR 

Ch.  1 

9682 

21  CFR 

177 

9925 

178 

450 

..10064.  10065 
9638 

Proposed  Rules: 

123 

10085 

1240 

10085 

25  CFR 

Proposed  Rules: 
Ch.  1 _ 

9718 

26  CFR 

1 

,10066,  10067 

20 „. 

9642 

22 

9642 

25 

9642 

31 „ 

9664 

301 

10075 

602 

28  CFR 

Proposed  Rules: 
77    

...9642.  10067 
10086 

29  CFR 

2647 

9926 

30  CFR 

Proposed  Rutes: 
Ch   II 

9718 

Ct^  IV  

9718 

Ch.  VI 

Ch.  VII 

9718 

32  CFR 

323 

9667 

701 

9927 

II 


Federal  Register  /  Vol.  59,  No.  42  /  Thursday.  March  3,  1994  /  Reader  Aids 


33CFR 

117 10076 

165 10077 

Propoa«(j  Rules: 

177 10102 

34CFR 

PTopoa«d  Rules: 

Ch.  VI 10103 

36CFR 

Proposed  Rules: 

Ch.  1 9718 

38CfR 

Proposed  Rules: 

3 9719 

36 9944 

40CFR 

52 9668,  10078 

180 9928.9929,9931 

233.- 9933 

238 9866 


Proposed  Rules: 

Ch.  1  .„ 9946 

52 9947.10103 

68 9947 

1 56 ..10228 

165 „ 1 0228 

180 „.9947,9949 

261 9808 

271 9808 

2o  I ••«••  H  ••••••■  ••••••••*••  •••99o0 

f  H^ ••(•••••••••••••■■■•■■•••■•••■•■99W I 

42CFR 


Proposed  Rules: 

57 

„...10104 

43CFR 

Proposed  Rules: 

Subtrtie  A 

Ch.  1 

9718 

..._.9718 

Ch.  It „ 

9718 

44CFR 

47CFR 

76 9934 

Proposed  Rules: 

90 10107 

4aCFR 

1804 10078 

1807 10079 

1815 1 0081 

1834„ 1 0079 

1852 1 0079 

1853„ _.. 1 0078 

1870.„ 10078,  10079 

Proposed  Rules; 

Ch.  9 9682 

Ch.  14 9718 

1815 9951 

1837 _ 9961 

1852 9951 

49  CFR 

1 „ 1 0060 

7 „ 10060 

8 1 0060 

28 1 0060 


50  CFR 

17 9935 

651 9872 

675 1 0082 

Proposed  Rules: 

Ch.l 9718 

Ch.  IV 971 8 

17 9720 

644 9720 

646 „ 9721 

658 9724 


LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  whfch 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
In  today's  List  of  Public 
Laws. 

Last  List  February  23,  1994 


I 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  la/^s,  o*ien  refe'red  to  as  slip  laws,  are  the  initial  pubiicatio'^  o'  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  t*^e  I03d  Congress   2d  Session    1994 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  Washington,  DC 
20402-9328  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  i 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    1  Jci^,  enter  my  subscription(s)  as  follows: 


Oraei  Processing  Code 

*  6216 


Charge  your  order 
Its  Easy' 


i^^^A    VfSAl 
To  fax  >our  orders  (202)  512-2233 

sub.scnptions  to  PLBLIC  LAWS  tor  the  103d  Congress.  2d  Session.   I^'J4  for  SI 56  per  subscription. 


The  total  cost  of  my  order  is  $ Internationa!  customers  please  add  2'^'^.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address. attention  line) 


(Street  address) 


Please  Choose  Method  of  Pa>ment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account  

I I  VISA  or  MasterCard  Account 


-D 


(City.  State,  /IP  C(xJe) 


(Daytime  phone  including  area  code) 


Thank  vou  for 
(Credit  card  exoiration  date)                                        ' 

yvL 

tr  I 

?ra 

er: 

(Purchase  Order  No  ) 

«CS     NO 

Ma>  we  make  your  name'addres.s  available  to  other  mailers?  | I    | | 


(Authorizing  Signature) 

Mail  To      Nev.  Orders,  .Supennicndent  of  Documents 
PO   Box  .rNSi    Pinsburgh.  PA  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  tour  volumes  contain  a  compilation  of  the  "List  ot 
CFR  Sections  Affected  (LSA)'  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) .$25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41).  . $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  PubUcaticn5  Order  Form 

Charge  your  order. 
It's  easy! 


VISA 


*6962 

Pleas*  Tvpe  or  Print  (R^rm  is  aligned  for  t>pewnter  use.)  ^°  '^  -"^  ^^'^  '^  mquin«-C!o:.  SU-llSO 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through   12/92.   After  this  date,  please  cal'  Order  and 
Information  Desk  at  202-783-3238  to  venf>'  prices.  International  customers  please  add  25%. 


Qt>. 


Stock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Pnce 
Each 


FREE 


Total 
Pnce 


FREE 


(Comparrv  or  personal  name) 


(Please  type  or  print) 


(Additional  addres,vattention  line) 


I  Street  addrevs) 


Total  for  Publications 
Please  Choose  Method  of  Pajment: 
I     I  Check  payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  .Account         1 I I \ I I I l~l I 

I I  VISA  or  MasterCard  Account 


(Cit>,  Sute,  ZIP  Code) 

(  .) 


(Davtime  phone  including  area  code) 

Mail  order  to: 

Sew  Orders,  Superintendent  of  Documents 

PA  Box  371954,  PittsburRh,  PA  15250-7954 


(Credit  card  expiration  date)         ^"*  >'^"  Z'""  >^"''  '"''^''- 


(Signature) 


Federal  Register 
Document 
Drafting 
i-iandbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  heip  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  m  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code     '5133  Charge  your  order      i^^'"v^5* 

Us  easy'    ^"^^^^ 
I  rL!>,  please  send  me  the  following  indicated  publications:  '^°  ♦«»  v^"^  °'^^'^  '"^  mquine«-(:o2i  5122250 


copies  of  DOCUMENT  DIL\FTING  HANDBOOK  at  $5.50  each.  SN  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2 


iCompany  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I     I  Check  payable  to  the  Superintendent  of  E)ocuments 

LJ  GPO  Deposit  Account        I 

I     I  VISA  or  MasterCard  Account 


-D 


(City,  State.  ZIP  Code) 
L 


TTianl  \ou  for  \nur  order' 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954.  Titteburgh,  PA  15250-7954 


(R*v  12/91) 


cj 


■X 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annusi  vo'umei  containing  lh»  pubiic  m«uag?s 
•  nd  jtate"T?r'5   ni>i«i  conference*   «nd  other 
lelecied  paptrrj  felea»ed  by  the  Whi'e  Hou*e 

Volume*  (or   Ihe  following  ye»n  are   available    ot^e^ 
volume*  not  luted  art  out  of  print 

Ronald  Reagan  George  Bush 

(Book  il S^'  W  '  ■''^'' 

1933 

(Book  If) ^:«)  l'>e9 

(Bookll) J^-.n3P 

19M 

(Book  I) tJSM  1,90 

i^.o-ik  n $41J» 

1904 

(Book     III *36!»  ,^gg 

,g„  (Qcok  II) - .nroc 

(Bock  !1 134  M  jg^ 

1365  (Book  T)  ...._ ^1.00 

(Bock  II) S30  00 

19M  (Book  II) — $44  00 

(Book  I) iroo 

1992 

l«i  (Book  I) $47.00 

(Book  II) iSSOO 

1932 

'«'  (Book  in .$49.00 

(Book  I)   .- i33  » 

10B7 

(Book  11) 53SM) 

1988 

(Book  I) „.$39.00 

(Book  11) iX&SXi 


Publiihed  by  ihe  Office  of  the  Federal  Register   National 
Archive*  and  Records  Administration 


Mail  order  to 

New  Orders,  Superintendent  of  Documents 

P.O  Box  371954,  Pittsburgh.  PA  15250-7954 


(Bev   1'9J) 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


3-4-94 
Vol.  59 


fviO 


Friday 
March  4.  1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 

(ISSN  0097-63261 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


3-^^-94 

Vol.  59        No.  43 

Pages  10265-10568 


Friday 

March  4,  1994 


r  § 


Bnefings  on  How  To  I  se  the  Federal  Register 

For  informal. on  on  briefings  in  Washington    ix:  c;.,i 
Oakland,  C^\  see  announcement  on  the  inside  cover  of 


;^:s   issue. 


IT 


Federal  Register  /  Vol.  59.  No.  43  /  Friday.  March  4.  1994  /  Contents 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended.  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies  These  include  Presidential  proclamations  and 
Exeojtive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 
The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S444.  or  S490  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  .effected  (LSA)  subscription; 
the  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LS.^  is  S403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  paper  form  is  56  00  for  each  issue,  or  S6.00  for  each  group 
of  pages  as  actually  bound,  or  51.50  for  each  Issue  in  microfiche 
fonn  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  pavable  to  the  Superintendent  of 
Documents,  or  charge  to  your  GPO  Deposit  Account.  VISA  or 
MasterCard.  Mail  to:  New  Orders,  Superintendent  of  Documents. 
P.O   Box  371954.  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 

in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  nu.Tiber  Example:  59  FR  12345. 

SUBSCRIPTIONS  AND  COPIES 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOIL         Any  person  who  u.ies  the  Federal  Re^jister  and  Code  of  Fnderal 

Regulalions. 

WHO:       The  OffiLC  of  thft  Federal  Register. 

WHAT:     Free  pub.ic  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  n-.th  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
rf:gulatioDS. 

2.  The  reUtionsbip  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  importa,^t  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WTfY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


.WASHINGTON.  DC 

March  16  at  9:00  am 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
N\V.  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 


RESERVATIONS:    202-523-4538 


WHEN: 
WHERE 


OAKLAND.  CA 

March  30  at  9:00  am 

Oakland  Federal  Building.  1301  Clay  Street 
Conference  Rooms  A,  B.  and  C.  2nd  Floor, 
Oakland,  CA 
RESERVATIONS:    Federal  Information  Center 
l-600-726--i995 


Pl.BUC 

Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Single  copies/bacli  copies: 

Paper  or  fiche 

.Assistance  with  public  single  copies 

FEDER,\L  AGENCIES 

Subscriptions; 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-783-3238 
512-2303 

783-3238 
512-2457 


523-5243 
523-5243 


For  o«heT  telephone  numbers,  *er  the  Reader  .\ids  section 
•t  the  end  of  this  Issue. 


n 


■>. 


0 


Printed  on  recycled  paper  containing  100*  post  consumer  waste 


Contents 


III 


Federal  Register 
Vol.  59,  No.  43 
Friday,  March  4,  1994 


Agricultural  Marketing  Service 

PROPOSED  RULES 
Milk  marketing  orders: 
Middle  Atlantic,  10326-10327 

Agriculture  Department 

See  Agncuhural  Marketing  Service 
See  Forest  Service 

See  Rural  Electrification  Administration 
See  Soil  Conservation  Service 

Army  Department 

NOTICES 
Meetings: 
Science  Board,  10379 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  thf>  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 

People  Who  Are 
See  Committee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

Children  and  Families  Administration 

RULES 

Public  assistance  programs; 
Aid  to  families  with  dependent  children  (AFDC) — 
Omnibus  Budget  Reconciliation  Act;  increase  in 
stepparent  income  disregard,  10299-10300 

Coast  Guard 

PROPOSED  RULES 

MtTchimt  marine  officers  and  seamen: 
Applicants  for  license  issuance  or  renewal,  registry 
certificates,  or  merchant  mariner's  documents; 
chemical  testing  for  dangerous  dnigs,  10544-10548 
Uninspected  vessels: 
Emergency  position  indicating  radio  beacons  and  visual 
distress  signals 
Correction,  1046 1 

Commprce  Department 
See  hiternational  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  10376-10378 
Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Romania,  10375-10376 
Export  visa  requirements;  certification,  waivers,  etc.: 

Macau.  10376 


Commodity  Futures  Trading  Commission 

RULES 

Foreign  f^ti^res  and  options  transactions: 
Montreal  Exchange.  10281-10283 

Customs  Service 

RULES 

Vessels  in  foreign  and  domestic  trades; 

Vessels,  vehicles,  and  individuals;  reporting 
n-quirements;  correction,  10283 
PROPOSED  RULES 
Foreign  trade  zones: 

Petroleum  refineries.  10342-10349 

Defense  Department 

Ser  Arm\-  Department 
NOTICES 
Meetings: 
Investigative  Capability  Advisory  Board,  10378-10379 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

lf:D  Drives,  Inc.,  10427-10428 

Parkway  Fabricators  et  al..  10428-10429 

Utopia  Spring  Water,  10430 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Simpson  Timber  Co.  et  al.,  1042^10430 
NAFTA  transitional  adjustment  assistance: 

Gandalf  et  al..  10430-10431 

North  American  Philips  Lighting  Co.,  10431 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
10426-10427 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Powerplant  and  industrial  fuel  use;  new  electric 

powerplant  coal  capability;  compliance  certifications: 
Bayside  Cogeneration,  L.P.,  10379-10380 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Clothes  washers;  test  procedure;  background  letters 

availability,  10334 
Room  air  conditioners,  water  heaters,  direct  heating 
equipment,  etc.,  10464-10532 

Environmental  Protection  Agency 
RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Montana.  10284-10286 
Hazardous  waste: 
Identification  and  listing — 
Used  oil.  10550-10560 
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Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Chlorpv-rifos.  10287-10288 
Definitions  and  interpretations,  etc. — 

Sorghum,  1028&-10287 
Polyethylene  glycol-polyisobutonyl  anhydride-tall  oil 
fatty  acid  copolymer.  10288-10290 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Chromium  emissions  from  hard  and  decorative 

chrominura  electroplating  and  chromium  anodizing 
tanks,  10352 
Gasoline  terminals  and  pipeline  breakout  stations 
Correction,  10461 
Air  quality  implementation  plans;  approval  and 
promulgation,  various  States: 
Ohio,  10349-10352 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  10352-10364 
NOTICES 

Air  pollutants,  hazardous:  national  emission  standards: 

Promulgation  schedule;  correction.  10461 
Committees;  establishment,  renewal,  termination,  etc.: 
National  Environmental  Education  and  Training 
Foundation.  Inc.  Board  of  Directors.  10380 
Environmental  statements;  availability,  etc.; 
.Agency  statements — 
Commi-nt  availability.  10381-10382 
Weekly  receipts.  103'81 
Municipal  solid  waste  landfill  permit  programs;  adequacy 
drte.Tninations: 
Delaware.  10382-10384 
Pesticide  registration,  cancellation,  etc.: 

Roussol  Uclaf  Corp.  et  al.,  10384 
Reproductive  toxicity  risk  assessment;  guidelines 

availability,  10385 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Ventura  Air  Quality  Management  District,  10385 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

B.oeing.  10270-10272 

Canadair,  10272-10273 

Lockheed,  10275-10279 

McDonnell  Douglas.  10273-10275,  10279-10281 
PROPOSED  RULES 
.\irworthiness  directives: 

Boeing,  10336-10340 

Cxinadair,  10340-10342 

Federal  Communications  Commission 

RULES 

Comm.on  carrier  services: 

MTS  and  WATS  market  structure  and  transport  rate 
structure  and  pricing.  10300-10304 
NOTICES 
Meetings;  Sunshine  Act,  10457 

Federal  Contract  Compliance  Programs  Office 

NOTICES 

Ciontracts;  eligible  bidders: 
l.ajion  Construction  Co.,  Inc.;  reinstatement.  10431 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  10457 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Turbine  Industries.  Inc.,  10379 
Natural  Gas  Policy  Act: 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Colorado  Oil  &  Gas  Conservation  Commission,  10379 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Grays  Harbor  County.  WA.  10452-10453 
Lafayette  and  Ray  Counties,  MO,  10453 
Sumter  County,  AL,  10453 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  10457 
Applications,  hearings,  determinations,  etc.: 
First  Chicago  Corp.,  10385 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices. 
American  Institute  of  Habit  Control,  Inc..  et  al..  10386- 

10388 
Columbia  Healthcare  Corp.  et  al  ,  1038&-10394 
Sonic  Technology  Products,  Inc.,  et  al..  10394-10397 

Financial  Management  Service 

See  Fiscal  Senice 

Fiscal  Service 

RULES 

Bonds  and  notes,  U.S.  Treasury: 
Series  E,  EE,  }i.  HH  and  U.S.  savings  bonds  and  notes: 
issuing  and  paying  agents;  and  special  endorsement 
pav-ments,  10534-10541 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

'Oha  wai.  etc.  (21  plants  from  Hawaii,  HI).  10305-10325 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Hesperocnide  sandwicensis,  10364-10365 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Nonhydrophilic  plastic  contact  lenses,  daily  wear  soft 
and  daily  wear;  reclassification  and  codification. 
10283-10284 
NOTICES 
Food  additive  petitions: 

PPG  Industries,  Inc.;  correction,  10461 
Medical  devices,  premarket  approval: 

Nonhydrophilic  plastic  contact  lenses,  daily  wear  soft 
and  daily  wear,  10397-10399 
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Forest  Service 

NOTICES 
Meetings; 

Allegheny  Wild  and  Scenic  River  Southern  and  Northern 
Advisory  Councils,  10367 

Hawaii  Tropical  Forest  Recovery  Task  Force,  10367 

Health  and  Human  Services  Department 

^pe  Children  and  Families  Adnimistiation 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 
See  Social  Security  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

RULES 
Medicare: 
Physician  services;  bills  or  requests  for  payment; 

appropriate  diagnostic  coding  requirements,  10290- 

10299 

Health  Resources  and  Services  Administration 
See  Public  Health  Ser\ice 

Housing  and  Urban  Development  Department 

NOTICES 

Gran's  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  10403-10412 

Inter-American  Foundation 

NOTICES 

Privacy  Act: 

Systems  of  records.  10412-10421 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifriction  bearings  from — 
France,  10369-10370 
Germanv,  10370 
Italy,  10370-10371 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  1035&-10369 
Countervailing  duties: 
Cotton  yarn  from — 

Brazai,  10371 
Fhthalic  anhydride  from — 
Venezuela,  10372 
Applications,  hecnngs,  deierminations,  etc.: 
Texas  A&M  Research  Foundation,  10372 
University  of — 
California  et  al.,  10372 

Interstate  Commerce  Commission 

RULES 

Tariffs  and  schedules: 

Tariff  adoption  publications  filing,  10304-10305 
NOTICES 
Motor  carriers: 

Agricultural  cooperative  transportation  filing  notices, 
10424 


Railroad  services  abandonment: 

Delaware  &  Hudson  Railway  Co.,  Inc.,  10424-10425 
Seminole  Gulf  Railway,  Inc.,  10425 

Justce  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  10425-10426 

LatKjr  Department 

See  Emplo\Tnent  and  Training  Administration 
See  Emplo\Tnent  Standards  Administration 
See  Federal  Contract  Compliance  Programs  Office 
See  Occupational  Safety  and  Health  Administration 
NOTICES 
Meetings: 
Glass  Ceiling  Commission,  10426 

Land  Management  Bureau 

NOTICES 

Management  framework  plans,  etc.: 

Idaho,  10421-10422 
Realty  actions;  sales,  leases,  etc.: 

Wyoming,  10422 
Resource  management  plans,  etc.: 

Pawnee  National  Grassland  Administrative  Boundar\'. 
CO,  10423 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  10457-10459 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lidar  in-space  technology  experiment  (LITE),  10435- 

10436 

National  Credit  Unic.-i  Administration 

PROPOSED  PULES 
Credit  unions: 

Nonmember  and  public  unit  accounts,  10334-10336 
NOTICES 
Meetings;  Sunshine  Act,  10460 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  10436 

National  Highway  Traffic  Safety  Administration 

NOTICES 

.Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Am-Safe.  Inc.,  10453-10454 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  king  and  tanner  crab. 
10365-10366 
NOTICES 

Marine  manmials: 
Commercial  fishing  operations;  incidental  taking  and 
importing — 
Fisheries  associated  with  exemption  procedures;  list, 
10372-10374 
Meetings: 
Pacific  Fishery  Management  Council,  10375 
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Permits: 

Marine  mammals.  10375 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Coulee  Dam  National  Recreation  Area,  \VA.  10423 
Environmental  statements;  availability,  etc.: 

Upper  Klamath  River.  OR;  wild  and  scenic  river 
eligibility.  10423-10424 

National  Science  Foundation 

NOTICES 

Meetings: 

Biological  Sciences  Special  Emphasis  Panel.  10436- 

10437 
Computer  and  Information  Science  and  Engineering 

Advisory  Committee,  10437 
E)esign  and  Manufacturing  Systems  Special  Emphasis 

Panel,  10437-10438 
Electrical  &i\d  Communications  Systems  Special 

Emphasis  Panel.  10438 
Graduate  Education  and  Research  Development  Special 

Emphasis  Panel.  10438 
Industrial  Innovation  Interface  Advisory'  Committee, 

10438 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel,  10438-10439 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Telecommunicatio.ns  and  information  infrastructure 
assistance  program.  10562-10567 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 

Prematurely  shut  down  power  reactors  licensees;  spent 
fuel  management  and  funding  plans.  10267-10270 
NOTICES 
Petitions.  Director's  decisions: 

Energy  Department.  10439 
Applications,  hear.ngs,  determinations,  etc.: 

Baltimore  Gas  &  E!pctr,c  Co.,  10439-10440 

Public  Serv-ice  Electric  &  Gas  Co..  10440-10443 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings 

Construction  Safety  and  Health  Advisory  Committee. 
10431-10432  ' 
Nationally  recognized  tesLmg  laboratories,  etc.: 

IVX'  Khemland  of  North  America.  Inc.,  10432 
State  plans;  standards  approval,  etc.: 

New  Mexico,  10432-10433 

Oregon.  10433-10434 

Vermont.  10434-10435 

Office  of  United  States  Trade  Representative 

Sep  Trade  Representative.  Office  of  United  States 

Pennsylvania  Avenue  Development  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  10460 


Personnel  Management  Office 

RULES 

Retirement: 
Civil  Service  Retirement  System — 

Recomputed  annuities  of  former  members  of  Congress 
who  perform  additional  service  after  retirement: 
cost-of-living  adjustm.ents  and  cap  method,  10267 

Presidential  Documents 

PROCLAMATIONS 

Special  obsen-ances: 
Save  Your  Vision  Week  (Proc.  6652),  10265-10266 

Public  Healtti  Service 

See  Food  and  Drug  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  10399-10400 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  10443-10444 

Resolution  Trust  Corporation 

NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability: 
Red  Rocks  Centre,  CO.  et  al.,  10444 

Rural  Electrification  Administration 

PROPOSED  RULES 

Telephone  loans: 

Post-loan  policies,  procedures,  and  requirements; 

borrower  reporting  and  policy  clarification'.  10327- 
10334 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10460 

Self-regulatory  organizations;  propxjsed  rule  changes: 
Depository  Trust  Co.,  10444-10445 
Government  Securities  Clearing  Corp..  10445-10446 
New  York  Stock  Exchange,  Inc.,  10446-10447 
Philadelphia  Stock  Exchange,  Inc..  10447-10449 

Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  10449-10450 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  10402-10403 

Soli  Conservation  Service 

NOTICES 

En\'ironmental  statements;  availability,  etc.; 
Aua  Watershed,  American  Samoa.  10367-10368 

State  Department 

NOTICES 
Meetings: 

United  States  International  Telecommunications 
Advisory  Committee,  10450-10451 
Passport  travel  restnctions;  U.S.: 

Iraq,  10451 
Pipeline  facilities  on  U.S.  borders,  permit  applications: 

Lakehead  Pipe  Line  Co.,  Ltd.  Partnership,  10451 
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MG  Industries  Inc  .  10451 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  unue  drug  testing;  certified  laboratones 
meeting  minimum  standards,  list,  10400-10402 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 

Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

United  States-Canada  Free  Trade  Agreement; 
Accelerated  dutv  elimination  schedule  implementation, 
10451-10452 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

fonsign  air  earner  permits;  weekly  applications, 

10452 

Treasury  Department 

See  Customs  Service 
See  Fiscal  Service 
NOTICES 
Meetings: 
Customs  Service  Commercial  Operations  Ad\  isory 
Committee,  10454-10455 

Veterans  Affairs  Department 

NOTICES 

Meetings; 
Prosthetics  and  Special-Disabilities  Programs  Advisory- 
Committee,  10455 


Privacy  Act: 

Systems  of  records,  10455-10456 
Reports:  availability,  etc.: 

Women  Veterans  Advisory  Committee;  1992  biennial 
re  port, 10456 


Separate  Parts  In  This  Issue 


Part 


Department  of  Energy,  Energy  Efficiency  and  Renewable 
Energy  Office,  10454-10532 

Part  III 

Department  of  Treasury.  Fiscal  Service.  10534-10541 

Part  IV 

Department  of  Transportation.  Coast  Guard.  10544-10548 

PartV 

Environmental  Protection  Agency.  10550-10560 

Part  VI 

Department  of  Commerce,  National  Telecommunications 
and  Informa'ion  Administration,  10562-10567 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers  and  Federal  Register  find-r.g  aids  is  available  on 

202-275-1538  or  275-0920. 
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Title  3— 

The  President 


10265 


Presidential  Documents 


Proclamation  6652  of  March  2,  1994 
Save  Your  Vision  Week,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Vision  is  a  gift  to  be  treasured.  We  often  take  our  sight  for  granted  and 
must  be  reminded  that  our  eyes  require  adequate  care  and  attention.  At 
a  time  when  new  technologies  are  revolutionizing  medicine,  eye  care  contin- 
ues to  make  dramatic  progress.  Many  diseases  or  accidents  that  would 
have  caused  permanent  blindness  just  a  few  decades  ago  can  jiow  be  treated, 
with  excellent  prospects  for  full  recovery.  Eye  care  professionals  learn  more 
about  proper  eye  care  every  year,  discovering  new  ways  to  prevent  disease 
and  to  minimize  potential  damage  to  our  precious  eyesight. 

Despite  our  ever-increasing  medical  knowledge,  however,  thousands  of  Amer- 
icans still  suffer  preventable  vision  loss  each  year.  Proper  eye  care  can 
significantly  reduce  the  incidence  of  such  needless  tragedies,  and  I  encourage 
all  Americans  to  learn  ways  to  minimize  the  risks  of  disease  and  injury 
to  their  eyes. 

Having  periodic  eye  examinations  is  an  excellent  way  to  invest  in  one's 
long-term  health.  Preventive  eye  care  is  always  more  efficient,  more  effective, 
and  less  expensive  than  dealing  with  an  existing  disease.  A  comprehensive 
eye  examination  allows  an  eye  care  professional  the  ability  to  identify  a 
disease  in  its  earliest  stages  and  prescribe  the  treatment  with  the  best  chances 
for  success. 

Glaucoma,  one  of  the  leading  causes  of  blindness  in  the  United  States, 
if  diagnosed  early,  can  be  treated  quite  successfully.  Though  there  are  often 
no  early  warning  symptoms  of  the  disease,  an  eye  care  professional  can 
detect  the  affliction  during  a  regular  examination  "and  prescribe  eye  drops 
or  other  simple  treatments  to  control  the  disease  and  save  the  patient's 
sight.  I  urge  all  people  at  high  risk  for  glaucoma— African  Americans  over 
the  age  of  40  and  ever\'one  over  the  age  of  60— to  receive  an  eye  examination 
through  dilated  pupils  at  least  every  two  years. 

People  with  diabetes  are  also  at  particularly  high  risk  for  preventable  eye 
disorders.  Such  eye  disease  as  diabetic  retinopathy,  which  still  blinds  many 
people  with  diabetes  in  our  Nation,  can  be  stopped  if  it  is  diagnosed  in 
time.  By  receiving  an  eye  examination  at  least  once  a  year,  diabetics  can 
do  much  to  protect  their  vision. 

Children,  of  course,  should  receive  periodic  eye  examinations,  starting  when 
they  are  very  young.  Regular  eye  care  at  a  tender  age  can  identify  otherwise 
hidden  disorders,  thus  sparing  the  child  a  lifetime  of  visual  impairment. 

I  encourage  all  Americans  to  take  precautions  to  safeguard  their  vision 
throughout  their  lives.  We  must  teach  our  children  proper  eye  safety  by 
example — wearing  masks  or  goggles  when  we  play  in  contact  sports  and 
using  safety  glasses  when  working  with  volatile  chemicals  or  dangerous 
machinery. 

To  encourage  everyone  to  make  a  concerted  effort  to  protect  the  cherished 
gift  of  sight,  the  Congress,  bv  a  joint  resolution  approved  December  30, 
1963  [11  Stat.  629;  36  U.S.C.  i69a),  has  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  designating  the  first  week  in  March  of  each 
year  as  "Save  Your  Vision  Week." 


10266 


Federal  Register  /  Vol.  59,  No.  43  /  Friday.  March  4,  1994  /  Presidential  Documents 


NOW.  THEREFORE,  I,  WILLIAM  J.  CLLVTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  March  6,  1994,  as 
Save  Your  Vision  Week.  I  urge  all  Americans  to  participate  in  this  observance 
by  making  eye  care  and  eye  safety  a  priority  in  their  lives.  I  invite  eye 
care  professionals,  members  of  the  media,  and  all  public  and  private  organiza- 
tions committed  to  the  important  goal  of  sight  protection  to  join  in  activities 
that  will  make  Americans  more  aware  of  the  steps  they  can  take  to  protect 
their  vision. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


Kiipcl  >-:-94.  3.35  p:nl 
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This  section  o*  the  FEDERAL  REGISTER 
conta»ns  regutatory  tJocuments  having  general 
applicabiWy  and  tegai  effect,  rtxjsf  of  which 
are  keyed  to  arxl  codrfied  in  the  Code  of 
Federal  RegulatKDns,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  837 


RtN  32<»-AF31 

Recomputatlon  of  Congressional 
Annuities  After  Reemployment 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  establish  the  method  used 
to  add  cost-of-living  adjustments 
(CXDLA's)  to  recomputed  annuities  of 
former  Members  of  Congress  who 
perform  additional  service  after 
retirement  as  Members  and  the  method 
for  determining  that  cap  on  CXDLA's  as 
if  affects  these  former  Members  and 
under  the  Civil  Service  Retirement 
System.  These  regulations  interpret 
section  8340  of  title  5,  United  States 
Code,  as  it  affects  these  computations. 

EFFECTIVE  DATE:  April  4.  1994.  These 
regulations  apply  to  benefits  based  on 
reemployment  that  begins  on  or  after  the 
effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 

SUPPLEMENTARY  INFORMATION:  On 
November  IG,  1993,  we  published  (at  58 
FR  59658)  proposed  regulations  to 
establish  the  method  used  to  add  cost- 
of-living  adjustmrnts  (COL.'\'s)  to 
recomputed  annuities  of  former 
Members  of  Congress  who  perform 
additional  service  after  retirement  as 
Members  and  the  method  for 
determining  the  cap  on  COLA's  as  it 
affects  these  former  Members  under  the 
Civil  Service  Retirement  System.  We 
received  no  com.ments  on  the  proposed 
regulations. 


E.G.  12291.  Federal  Regulation 

I  have  determined  that  is  not  a  major 
pjle  as  defined  under  section  1(b)  of 
E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certif)-  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
former  Members  of  Congress  who  are 
reemployed  by  the  Government  and 
their  survivors. 

List  of  Subjects  in  5  CFR  Part  837 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits. 
Government  employees. 
lntergo\'emmental  relations.  Pensions, 
Reporting  and  recordkeeping 
requirements,  Retirement. 

Office  of  Personnel  Management 

James  B.  King, 

Director. 

Accordinglv.  OPM  amends  5  CFR  part 
837  as  follows: 

PART  837— REEMPLOYMENT  OF 
ANNUITANTS 

1.  The  authority  citation  for  part  837 

continues  to  read  as  follows: 

Authority:  5  L'.S  C.  6337,  8344.  3347,  8455. 
8456.  8461,  and  8468. 

Subpart  E— Retirement  Benefits  on 
Separation 

2.  Section  837.505  is  added  to  read  as 
follows: 

§  837.505    Cost-of-living  adjustments  on 
Member  annuities. 

(aj  Applying  cost-of-living 
adjustments  to  recomputed  Member 
annuities  under  CSRS.  A  member 
annuity  benefit  that  is  recomputed 
under  section  8344(d)(1)  of  title  5. 
United  States  Code,  which  applies  to 
certain  former  Members  who  become 
employed  in  an  appointive  position 
subject  to  CSRS.  will  include  the  cost- 
of-living  adjustments  under  section 
8340  of  title  5,  United  States  Code,  that 
are  efTective  after  the  commencing  date 
of  the  benefit  computed  under  section 
8344(d)(1). 

(b)  Limitations  on  cci,t-of -living 
adjustments  on  recomputed  Member 
annuities  under  CSRS.  For  purposes  of 
determining  limitations  on  cost-of-living 
adjustments  under  section  8340(g)  of 
title  5,  United  States  Code,  the  final  (or 


average)  salary  of  a  Member  whose 
benefit  has  been  recomputed  under 
section  8344(d)(1)  of  title  5.  United 
States  Code,  which  applies  to  certain 
former  Members  who  become  employed 
in  an  appointive  p>osition  subject  to 
CSRS,  will  be  increased  by  adjustments 
in  the  rates  of  the  General  Schedule 
under  subpart  I  of  chapter  53  of  title  5. 
United  States  Code,  that  are  effective 
after  the  commencing  date  of  the  benefit 
computed  under  section  8344(d)(1) 

[FR  Doc.  94-n21  Filed  3-3-94:  8,45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

RIN  3150-AE46 

Notification  of  Spent  Fuel  Management 
and  Fundmg  Plans  by  Licensees  of 
Prematurely  Shut  Down  Power 
Reactors 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  clarify  the  timing  of 
notification  to  the  NRC  of  spent  fiiel 
management  and  funding  plans  by 
licensees  of  those  nuclear  power 
reactors  that  have  been  shut  down 
before  the  expected  end  of  their 
operating  lives.  The  final  rule  requires 
that  a  licensee  submit  such  notification 
either  within  2  years  after  permanently 
ceasing  operation  of  its  licensed  power 
reactor  or  no  later  than  5  years  before 
the  reactor  operating  license  expires, 
whichever  event  occurs  first.  Licensees 
of  nuclear  power  reactors  that  have 
already  permanently  ceased  operation 
by  the  effective  date  of  this  rule  are 
required  to  submit  such  notification 
within  2  years  aftar  the  effective  date  of 
this  rule. 

EFFECTIVE  DATE:  April  4.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wood,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  IXT  20555. 
telephone  (301)  504-1255. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  June  30,  1993.  the  NRC  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  to  clarify  the 
timing  of  notification  to  the  NRC  of 
spent  fuel  management  and  funding 
plans  by  licensees  of  those  nuclear 
power  reactors  that  have  been  shut 
dou-n  prematurely  (58  PR  34947). 

J  Comments  Received 

The  NRC  received  four  comments  on 
the  proposed  mle.  Three  of  the  four 
comments  came  from  licensees  or  their 
representatives  and  supported  the  rule 
as  proposed.  These  commenters  agreed 
with  the  NRC  assessment  that  the 
proposed  rule  is  administrative  in 
nature  and  would  produce  consistency 
wUh  the  decommissioning  rule. 
However,  each  of  the  three 
recommended  that  the  rule  amendments 
should  apply  only  prospectively;  that  is. 
the  rule  should  not  apply  to  licensees 
whose  power  reactors  have  already 
permanently  ceased  operating.  The 
commenters  requested  that  the  NRC 
allow  licensees  of  these  plants  to  submit 
spent  fuel  management  funding  plans 
on  a  case-by-case  schedule.  Chie 
commenter  recommended  that  the  NRC 
add  a  statement  to  this  effect  to  the  final 
rule. 

A  fourth  commenter  supported  the 
concept  of  requiring  the  submittal  of 
spent  fuel  management  and  funding 
plans  soon  after  permanent  shutdown. 
but  recommended  that  licensees  be 
required  to  subnui  these  plans  within  60 
days  after  permanent  shutdown. 

The  three  commenters  representing 
licensees  also  supported  the  NRC  intent 
to  initiate  rulemaking  on  including 
spent  fuel  costs  as  part  of 
decommissioning  costs  only  after 
careful  consideration  of  the  database 
that  the  NRC  is  developing  in  this  area 
In  a  related  area,  one  of  these 
commenters  noted  that  the  NRC 
currently  has  regulations  in  place  in  10 
CFR  part  72  to  ensure  a  licen.see's 
financial  qualifications  for  the  safe 
construction,  operation,  and 
decommissioning  of  an  independent 
spent  fuel  storage  installation  (ISFSI). 
The  fourth  commenter  supported 
rulemaking  on  funding  assurance  for 
spent  fuel  storage  costs  that  would  be 
similar  to,  but  separate  from, 
decommissioning  costs. 

2.  sue  Response  to  Comments     • 

The  NRC  responds  as  follows  to  the 
issues  raised  by  the  commenters: 

( 1 )  The  rule  should  only  apply 
prospectively. 


NRC  response:  The  NRC  disagrees 
that  this  rule  should  not  apply  to 
licensees  of  plants  that  have  already 
permanently  ceased  operating.  This  rule 
should  be  consistent  with  the  provisions 
of  10  CFR  50.82(a).  which  requires  all 
power  plant  licensees  to  submit 
decommissioning  plans  no  later  than  2 
years  after  permanently  ceasing 
operations  regardless  of  how  long  the 
plant  operated.  The  NRC  recently 
amended  10  CFR  50.82(a)  to  allow  the 
collection  period  of  any  shortfall  of 
decommissioning  funds  to  be 
determined  on  a  case-by-case  basis  for 
plants  that  had  been  shut  down 
prematurely  (57  FR  30383.  July  9.  1992). 
However,  even  licensees  of  these  plants 
must  submit  their  decommissioning 
plans  within  the  2-year  time  frame, 
notwithstanding  the  collection  period 
ultimately  adopted. 

To  maintain  consistency,  the  NRC 
believes  that  the  2-year  limit  should  bo 
applied  to  plants  already  shut  down. 
However,  to  assure  that  the  NRC  does 
not  impose  unnecessary  burdens  on 
these  licensees,  the  final  rule  has  been 
modified  to  allow  these  licensees  2 
years  from  the  effective  date  of  the  rule 
to  submit  their  spent  fuel  management 
and  funding  plans." 

(2)  Submittal  of  spent  fuel 
management  and  funding  plans  should 
be  required  mthin  60  days  of  permanent 
shutdown  of  the  facility,  rather  than 
Mthin  2  years. 

NRC  Response:  The  NRC  disagrees 
with  this  comment.  Sixty  days  is  too 
short  a  period  in  which  to  develop  a 
meaningful  spent  fuel  management  and 
funding  plan.  Because  licensees  will 
normally  develop  these  plans  in 
conjunction  with  their 
decommissioning  plans,  the  NRC 
should  maintain  consistency  by 
requiring  the  same  2-year  limit  for  both 
spent  fuel  management  and  fu.nding 
plans  and  the  overall  decommissioning 
plan,  which  includes  decommissioning 
funding. 

(3)  Costs  associated  with  the 
construction,  operation,  and 
decommissioning  of  ISFSIs  are  already 
assured  by  provisions  in  10  CFR  Part  72. 

NRC  Response:  The  NRC  agrees  that 
part  72  contains  provisions  to  ensure 


I  In  practice.  licensee.s  of  most  of  the  nuclear 
power  plants  that  have  already  permanently  shut 
down  have  developed  plar»s  for  the  management 
and  funding  of  the  disposition  of  spent  fuel  at  their 
sites.  For  example.  Fori  Si.  Vrain  has  either  shipped 
spent  fuel  offsite  to  DOE  or  moved  it  to  an  ISKSI 
onsite.  Shoreham  is  shipping  its  fuel  to  Limerirli. 
Yankee-Rowe  and  Rancho  Seco  have  developed 
plans  for  onsite  storage  facilities.  Humboldt  Bay 
and  LaCrosse  are  maintaining  fuel  in  their  spent 
fuel  pools.  Dresden  1.  San  Onofre  1.  and  Indian 
Point  1  are  maintaining  fuel  in  their  spent  fuel 
poobor  in  pools  of  other  units  still  operating  at  tlie 
site.  Peach  Bottom  1  has  no  fuel  onsite. 


that  licensees  have  adequate  funds  to 
construct,  operate,  and  decommission 
ISFSIs.  Spent  fuel  management  and 
funding  plans  submitted  in  compliance 
with  the  amended  §  50.54{bb)  need  not 
cover  spent  fuel  while  it  is  being  stored 
in  an  ISFSI  in  compliance  with  part  72. 
The  NRC  will  consider  whether  these 
provisions  are  adequate  when  it 
evaluates  whether  it  is  necessary  to 
include  spent  fuel  management  and 
funding  as  part  of  decommissioning 
costs. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

This  final  rule  clarifies  the  timing  of 
the  submittal  of  plans  for  managing  and 
providing  funding  for  managing  all 
irradiated  fuel  for  those  licensees  whose 
power  reactors  are  shut  down 
prematurely.  This  action  is  required  to 
coordinate  the  submittal  of  spent  fuel 
management  and  funding  plans  with  the 
submittal  of  decommissioning  plans  for 
prematurely  shut  down  reactors. 
Because  management  and  funding  of 
spent  fuel  can  have  a  significant  impaci 
on  the  method  and  timing  of 
decommissioning,  licensees  should 
submit  their  plans  for  spent  fuel 
management  and  funding  to  be 
consistent  with  the  timing  provisions 
for  decommissioning  plans  in  §  50.82(a) 
(i.e..  no  later  than  2  years  after 
permanent  shutdown). 

Neither  this  action  nor  the  alternative 
of  maintaining  the  existing  rule  would 
signific:antly  affect  the  environment. 
Changes  in  the  timing  of  the  submittal 
of  spent  fuel  management  and  funding 
for  prematurely  shut  down  power 
reactors  would  not  alter  the  effect  on  the 
environment  of  the  licensed  activities 
considered  in  either  the  final  spent  fuel 
di-sposition  rule  (49  FR  34689;  August 
31,  1984)  or  the  final  decommissioning 
rule  (53  FR  24018;  June  27.  1988)  as 
analyzed  in  the  Final  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities 
(NUREG-0586,  August  1988).  The 
alternative  to  this  action  would  not 
significantly  affect  the  enviroiunent. 
Therefore,  die  Commission  has 
determined,  under  the  National 
En\ironmental  PoUcy  Act  of  1969.  as 
amended,  and  the  Commission's 
regulations  in  subpart  A  of  10  CFR  part 
51.  that  this  rule  will  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and. 
therefore,  an  environmental  impact 
statement  is  not  required.  No  other 
agencies  or  persons  were  contacted  for 
this  action,  and  no  other  documents 
related  to  the  environmental  impact  of 
this  action  exist.  The  foregoing 
constitutes  the  environmental 
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assessment  and  finding  of  no  significant 
impact  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  (3150- 
0011). 

Regulatory  Analysis 

On  August  31,  1984,  the  NRC 
published  a  final  rule,  "Requirements 
for  Licensee  Actions  Regarding  the 
Disposition  of  Spent  Fuel  Upon 
Expiraiion  of  Reactor  Operating 
Licensees."  (49  FR  34689).  As  part  of 
this  rule,  the  NRC  required  power 
reactor  licensees  to  submit  for  NRC 
review  and  approval,  no  later  than  5 
years  before  expiration  of  the  reactor 
operating  hcense,  their  plans  for 
managing  spent  fuel  at  their  site  until 
title  to  the  spent  fuel  is  transferred  to 
Lhe  Department  of  Energy  (DOE).  These 
plans  are  to  include  plans  for  funding  of 
spent  fuel  management  before  transfer 
to  DOE. 

On  June  27,  1988,  the  Conmiission 
promulgated  its  final  decommissioning 
rule  (53  FR  24019).  Section  50.82  of  this 
rule  provides  that  licensees  of  all  power 
reactors  that  permanently  cease 
operation  after  July  27.  1988.  including 
those  that  shut  down  prematurely,  must 
apply  to  the  NRC  to  decommission  their 
facilities  uithin  2  years  following 
permanent  cessation  of  operations. 
Section  50.82(b)(l)(iii)  further  provides 
that  the  proposed  decommissioning 
plan  submitted  by  the  licensee  should 
consider  such  factors  as  the 
"unavailability  of  waste  disposal 
capacity  and  other  site-specific  factors 
affecting  the  liccn.see's  capability  to 
carry  out  decommissioning  safely 
*   *   •."  The  Commission  requires 
licensees  to  submit  decommissioning 
plans  in  a  timely  manner  after  they 
permanently  cease  operations  at  their 
facilities.  The  NRC's  regulations 
recognize  that  a  licensee's  ability  to  plan 
properly  and  safely  for 
decommissioning  depends  on  a 
licensee's  ability  to  manage  and  dispose 
of  its  spent  fuel.  Thus,  the  timing  of 
rviquirements  for  submittal  of  plans  for 
spent  fuel  management  and  storage 
should  be  consistent  with  the  timing  for 
submittal  of  decommissioning  plans, 
including  those  for  power  reactors  that 
have  been  shut  down  prematurely. 
Therefore,  the  NRC  is  amending  io  CFR 
50.54(bb)  to  require  each  power  reactor 
licensee  to  notify  the  NRC  of  its  program 
to  manage  and  provide  funding  for 


management  of  the  irradiated  fuel  at  its 
reactor  either  within  2  years  after  the 
licensee  permanently  ceases  operation 
of  its  reactor  or  no  later  than  5  years 
before  its  reactor  operating  license 
expires,  whichever  occurs  first. 
Licensees  of  nuclear  power  reactors  that 
have  aL'eady  permanently  ceased 
operations  by  the  effective  date  of  this 
rule  are  required  to  submit  such 
notification  within  2  years  after  the 
effective  date  of  this  rule. 

Although  the  timing  of  preparation 
and  submittal  of  plans  for  management 
and  funding  of  spent  fuel  would  be 
formally  advanced  for  licensees  that 
shut  dowTi  their  power  reactors 
prematurely,  these  licensees  typically 
would  have  already  evaluated  spent  fuel 
management  and  funding  issues  before 
submitting  decommissioning  plans 
required  under  10  CFR  50.82.  This  rule 
merely  makes  10  CFR  50.54(bb) 
submittal  schedular  requirements 
consistent  with  10  CFR  50.82.  Thus, 
there  should  be  no  substantive  impact 
on  power  reactor  licensees. 

Tnis  final  rule  would  not  create 
substantial  costs  for  other  licensees. 
This  final  rule  also  will  not  significantly 
affect  State  and  local  governments  and 
geographical  regions,  or  the 
environment,  or  create  substantial  costs 
to  the  NRC  or  other  Federal  agencies. 
The  foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  final 
rule  will  not  have  a  significant  impact 
upon  a  substantial  number  of  small 
entities.  The  rule  will  potentially  affect 
approximately  115  nuclear  power 
reactor  operating  licenses.  Nuclear 
power  plant  licensees  do  not  fall  within 
the  definition  of  small  businesses  as 
defined  in  section  3  of  the  Small 
Business  Art,  15  U.S.C.  632.  the  Small 
Business  Size  Standards  of  the  Small 
Business  Administrator  (13  CFR  part 
121),  or  the  Commission  s  Size 
Standards  (56  FR  56671,  November  6. 
1991). 

Backiit  Analysis 

The  NRC  has  determined  that  this 
final  rule  does  not  impose  a  backfif  as 
defined  in  10  CFR  50  109(a)(1). 
Therefore,  a  backfit  analysis  is  not 
required  for  this  final  rule. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalty.  Fire  piotection, 
Lncorporation  by  reference, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 


protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  given  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  the  following 
amendment  to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows; 

Authority:  Sees.  102,  103,  10-1,  105.  161. 
182,  183,  186,  189.  68  Stat.  936,  937,  938, 
948,  953,  954,  955,  956.  as  amended,  sec 
234.  83  Stat.  1244.  bs  amended  (42  U.S.C. 
2132.  2133.  2134.  2135,  2201,  2232.  2233. 
2236,  2239,  2282);  sees.  201  as  amended,  202. 
206,  88  Stat.  1242  as  amended  1244, 1246  (42 
I'S.C.  5341.  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185,  68  Stat.  955,  as  amended  (42  U.S.C 
2131.  2235);  sec.  102,  Pub.  L.  91-190,  83  Stai 
853  (42  use.  4332).  Sections  50.13,  50  54 
(dd),  and  50.103  also  issued  under  sec  108. 
68  Stat.  939  as  amended  (42  U.S.C.  2138). 
Sections  50.23,  50.35,  50.55,  and  50.56  also 
issued  under  sec.  185,  68  Stat.  955  (42  U.S.C. 
2235).  Sections  50.338,  50.55a  and  Appendix 
Q  also  issued  under  sec.  102,  Pub.  L.  91-190. 
83  Slat.  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  use.  5844).  Sections  50.58.  50  91. 
and  50.92  also  issued  under  Pub.  L  97-415. 
96  Stat.  2073  (42  U  S  C.  2239).  Section  50.78 
also  issued  under  sec.  122.  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80-50.81  also 
issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat.  955  (42  U  S  C 
2237). 

2.  Section  50.54  is  amended  by 
revising  paragraph  (bb)  to  read  as 
follows: 

§  50.54    Conditions  of  licenses. 

•         *         *         *         • 

(bb)  For  nuclear  power  reactors 
licensed  by  the  NRC.  the  licensee  shall. 
within  2  years  following  permanent 
cessation  of  operation  of  the  reactor  or 
5  years  before  expiration  of  the  reactor 
operating  license,  whichever  occurs 
first,  submit  written  notification  to  the 
Commission  for  its  review  and 
preliminary  approval  of  the  program  bv 
which  the  licensee  intends  to  manage 
and  provide  funding  for  the 
management  of  all  irradiated  fuel  at  the 
reactor  following  permanent  cessation 
of  operation  of  the  reactor  until  title  to 
the  irradiated  fuel  and  possession  of  the 
fuel  is  transferred  to  the  Secretary  of 
Energy  for  its  ultimate  disposal  in  a 
repository.  Licensees  of  nuclear  power 
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reactors  that  have  permanently  ceased 
operation  by  April  4.  1994  are  required 
to  submit  such  written  notification  by 
April  4,  1996.  Final  Commission  review 
will  be  undertaken  as  part  of  any 
proceeding  for  continued  licensing 
under  part  50  or  part  72  of  this  chapter. 
The  licensee  must  demonstrate  to  NRC 
that  the  elected  actions  will  be 
consistent  with  NRC  requirements  for 
hcensed  possession  of  irradiated 
nuclear  fuel  and  that  the  actions  will  be 
implemented  on  a  timely  basis.  Where 
implementation  of  such  actions  requires 
NRC  authorizations,  the  licensee  shall 
verifv  in  the  notification  that  submittals 
for  such  actions  have  been  or  will  be 
made  to  NRC  and  shall  identify  them.  A 
copy  of  the  notification  shall  be  retained 
bv  the  hcensee  as  a  record  until 
expiration  of  the  reactor  operating 
licensfi.  The  licensee  shall  notify  the 
N'RC  of  any  significant  changes  in  the 
proposed  waste  management  program  as 
described  in  the  initial  notification. 
•        •        •        *        « 

Dated  at  Rockville,  Maryland  this  18th  day 
of  February,  1994. 

For  the  Nuclear  Regulatory  Commission. 
fames  M.  Taylor, 
E\ecut:^-e  Director  for  OperatJQns. 
iFR  Doc  94-4956  Filed  3-3-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-N»M»-AD:  Amendment 
39-8S45,  AD  94-06-07] 

Airworthiness  Directives;  Boeing 
IModel  747  Series  Airplanes,  Excluding 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Fmal  rule. 

SUMMARY:  This  amendment  supersedes 
an  existmg  airvi-orthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
repetitive  visual  inspections  of  wire 
bundles  to  detect  damage  due  to 
chafing,  and  repair  of  damaged  wires. 
This  amendment  revises  the  inspection 
and  repair  procedures,  and  provides  a 
terminating  action,  which,  if 
accomplished,  will  eliminate  the  need 
for  the  currently  required  inspections. 
This  amendment  is  prompted  by  data 
that  substantiates  the  need  for  new 
inspection  and  repair  procedures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  smoke  and  fire  in 
the  cockpit  emanating  from  wire 


bundles  and  loss  of  essential  cockpit 
instruments  necessary  for  continued 
safe  flight  and  landing  of  the  airplane. 
DATES:  Effective  April  4.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Oshiro,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2793;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
92-27-12,  Amendment  39-8447  (57  FR 
61255,  December  24.  1992),  which  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  was  published  in  the 
Federal  Register  on  June  3.  1993  (58  FR 
31481).  The  action  proposed  to 
supersede  AD  92-27-12  to  require 
revised  repetitive  visual  inspections  of 
wire  bundles  to  detect  damage  due  to 
chafing,  and  repair  or  replacement  of 
damaged  wires;  £md  to  clarify  the 
location  of  the  affected  wire  bundles 
above  the  P6  panel.  That  action  also 
would  provide  an  optional  terminating 
action  for  the  repetitive  visual 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Tne  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  an  extension  of  the 
compliance  time  for  the  proposed  initial 
repetitive  inspection  of  120  days  to 
4.000  flight  hours  for  Model  747-100 
series  airplanes,  since  its  airplanes  were 
not  manufactured  with  BMS  13-51  tv'pe 
wire  (Kapton  insulated).  The  member 
points  out  that  the  description  of  the 
vfiie  bundle  failure  which  prompted 
issuance  of  AD  92-27-12  is  typical  for 
aromatic  polyimid  (Kapton  insulated) 


type  wire  bundles.  The  member  notes 
the  similarity  between  that  incident  and 
the  incident  involving  a  Lockheed 
Model  L-1011  series  airplane  that 
prompted  the  FAA  to  issue  AD  84-04- 
01.  Amendment  39-4815  (49  FR  6705. 
February  23.  1984).  The  member  asserts 
that  neither  AD  92-27-12  nor  this 
proposal  compare  the  different  failure 
modes  and  effects  of  aromatic  polyimide 
(Kapton  insulated)  type  wiring  with 
other  types  of  wire  insulation.  Finally, 
the  member  notes  that  the  service 
history  of  Boeing  Model  747-100  series 
airplanes  indicates  that  there  have  been 
no  reported  wire  bundle  chafing 
problems  in  the  area  of  concern. 

The  FAA  does  not  concur  on  the  basis 
of  the  following  reasons: 

The  profMJsed  AD  addresses  a 
potentially  hazardous  condition 
involving  the  manner  in  which  certain 
wire  bundles  were  installed  in  the 
affected  airplanes.  The  tj-pe  of 
insulation  used  on  the  wires  is  not 
directly  relevant  to  the  hazardous 
condition.  It  is  the  position  of  the  FAA 
that  the  short  circuit  hazard  will 
eventually  occur  on  any  Model  747- 
100.  -200.  or  -300  series  airplane  with 
improperly  installed  wire  bundles, 
regardless  of  the  type  of  wire  insulation. 
The  intent  of  the  proposed  AD  is  to 
prevent  the  occurrence  of  a  short  circuit, 
not  to  alter  the  failure  mode  and/ or 
effects  of  such  a  failure.  The  relevance 
of  the  type  of  wire  insulation  is  limited 
to  the  amount  of  time  required  for  the 
short  circuit  to  occur,  once  chafing  has 
begun.  Types  of  wire  utilizing  harder, 
more  abrasion  resistant  insulation  will 
endure  chafing  for  longer  periods  of 
time  before  occurrence  of  a  short  circuit. 
In  this  respect.  Polyimide  insulated  wire 
could  possibly  be  superior  to  softer 
types  of  wire  insulation,  such  as 
Polytetrafluoroethylene  (PTFE) 
insulated  types  of  wire. 

Further,  the  FAA  points  out  that  the 
Model  L-1011  incident  that  prompted 
the  issuance  of  AD  84-04-01  was  not 
the  direct  result  of  the  use  of  pnlyimide 
insulated  wire.  That  incident  was 
apparently  due  to  "*   *   *  mechanical 
damage  to  wire  insulation  due  to 
continuing  chafing  •   *   *"This 
information  was  published  with  that  AD 
in  the  Federal  Register  (49  FR  6705. 
February  23.  1984). 

Additionally,  the  FAA  has 
determined  that  the  120-day  compliance 
time  for  the  proposed  initial  repetitive 
inspection  is  justified  when  an 
additional  hazard  is  considered,  which 
was  not  present  in  the  Model  L-1011 
incident.  The  Model  L-1011  incident 
resulted  in  e  smoke  and  fire  hazard,  due 
to  an  electrical  fault  of  a  window  heat 
wire  bundle.  The  loss  of  the  window 
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heat  function  will  not,  in  itself,  result  in 
an  immediate  safety  of  flight  hazard.  La 
the  case  of  the  Model  747  incident  that 
prompted  issuance  of  AD  92-27-12,  the 
electrical  fault  resulted  in  the  loss  of 
num^ous  essential  cockpit  instruments 
necessary  for  continued  safe  flight  and 
landing,  in  addition  to  the  smoke  and 
fire  hazard. 

Finally,  the  FA,^  disagrees  that 
service  experience  should  be  used  to 
justify  a  reduction  of  the  frequency  of 
the  repetitive  inspection  intervals  for 
Model  747-100  series  airplanes.  While 
the  FAA  does  not  dispute  the 
commenter's  claim  regarding  lack  of  in- 
service  chafing  incidents  on  the  Model 
747-100,  the  FAA  points  out  that  the 
wire  bundles  above  the  P6  panel  are 
installed  on  all  Model  747-100,  -200, 
and  -300  series  airplanes  in  accordance 
with  the  same  type  design  data.  As  a 
result,  the  FAA  cannot  establish  that  the 
wire  bundle  installation  on  Model  747- 
100  series  airplanes  has  specific  design 
features  that  preclude  these  airplanes 
from  the  potential  hazardous  condition. 
The  FAA  does  recognize,  however,  that 
some  of  the  airplanes  affected  by  the 
proposed  AD  may  not  exhibit  the  wire 
bundle  chafing  problem.  For  this  reason, 
paragraph  (b)(2)(i)  of  the  proposed  AD 
provides  for  termination  of  the 
repetitive  inspections  on  airplanes  that 
successfully  pass  a  wire  bundle 
clearance  inspection  and  measurement 
procedure. 

ATA,  on  behalf  of  one  of  its  members, 
requests  that  proposed  paragraph  (c) 
only  cite  the  original  issue  of  Boeing 
Service  Bulletin  747-24A2186,  dated 
January  14,  1993,  since  Revision  1, 
dated  May  20. 1993,  contains  several 
typographical  errors.  The  FAA  partially 
concurs.  The  FAA  clarifies  that  Revision 
1  erroneously  refers  to  military 
specification  MIL-I-42852  and  MIL-I- 
46853  insulating  tapes  in  several 
paragraphs.  MIL-I-46852  tape  is  the 
correct  military  specification  number 
and  should  be  inserted  wherever  MIL- 
1^2852  or  MIL-1-46853  is  identified. 
The  FAA  points  out  that  Revision  1  of 
the  service  bulletin  contains  descriptive 
information  not  found  in  the  original 
release  of  the  service  bulletin,  which 
may  assist  operators  in  performing  the 
optional  wire  bundle  modification.  The 
FAA  has  included  a  statement  in 
paragraph  (c)  of  this  AD  to  clarify  that 
MIL-1^6852  tape  shall  be  utilized 
wherever  MIL-I-42852  tape  or  MIL-I- 
46853  tape  is  specified,  for  those 
operators  that  incorporate  Revision  1  of 
the  service  bulletin.  Therefore,  with  this 
information  included  in  the  AD,  the 
FAA  considers  that  the  service  bulletin 
references  are  appropriate  in  paragraph 
(c)ofthis<\D. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 

There  are  approximately  700  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldvdde  fleet.  The  FAA 
estimates  that  184  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  15  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figxires.  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $15,180,  or  $83  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  the  number  of  work  hours 
required  to  accomphsh  it  would  be 
approximately  1  per  airplane,  and  the 
cost  of  required  parts  would  be 
approximately  $32  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  abo\  e.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11  89. 

§3913    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8447  (57  FR 
61255.  December  24,  1992),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8845,  to  read  as 
follows: 

94-05-07  Boeing:  Amendment  39-8845. 
Docltet  93-NM-09-AD  Supersedes  AD 
92-27-12,  Amendment  39-8447. 
Applicability:  Model  747  series  airplanes, 
excluding  Model  747— too  series  airplanes; 
certificated  in  any  categon.'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  repetitive  inspections 
contained  in  paragraphs  (a)  and  (b)  of  AD  92- 
27-12.  The  first  inspection  required  by  this 
AD  must  be  performed  within  the  specified 
repetitive  inspection  intenal  after  the  last 
msjjection  pwrformed  In  accordance  with 
paragraphs  (a)  and  (b)  of  AD  92-27-12. 

To  prevent  smoke  and  fire  in  the  cockpit 
emanating  from  wire  bundles  and  loss  of 
essential  cockpit  Instruments  necessarv'  for 
continued  safe  flight  and  landing  of  the 
airplane,  accomplish  the  following: 

(a)  Within  15  days  after  January  8. 1993 
Ithe  effective  date  of  AD  92-27-12. 
amendment  39-8447):  Perform  a  visual 
inspection  to  defect  damage  due  to  chafing  of 
the  wire  bundles  that  extend  between  the  P6 
and  P7  panels  at  station  400,  water  line  385, 
right  buttock  line  15,  at  Stringer  2  on  the 
right-hand  side,  6  inches  aft  of  the  P6  p>anel. 
Pay  particular  attention  to  wire  bundles 
W418,  W718.  W998.  and  other  bundles  thai 
cross  over  these  bundles.  Refjeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  120  days  until  the  inspection  required 
by  paragraph  (b)  of  this  AD  is  accomplished. 
If  any  damaged  wire  is  found,  prior  to  further 
flight,  repair  the  wire  in  accordance  with 
Boeing  Standard  Wiring  Practices  Document. 
D6-54446. 

(b)  Within  the  next  4.000  flight  hours  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  fbKl]  and  [b)(2) 
of  this  AD  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-24A2186,  dated  January 
14.  1993;  or  Revision  1,  dated  May  20,  1993.    . 

(1)  Perform  a  visual  inspection  to  defect 
damage  due  to  chafing  of  the  wire  bundles 
above  the  P6  panel  around  station  400.  water 
line  385.  right  buttock  lino  25  in  accordance 
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with  the  service  bulletin.  Pay  particular 
attention  to  wire  bundles  VV418.  VV718. 
\V998.  Wl  100,  and  \Vn62,  and  other 
bundles  that  cross  over  these  bundles. 
Accomplishment  of  this  inspection 
terminatns  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this  AD.  If 
any  damaged  wire  is  found,  prior  to  further 
flight,  repau'  or  replace  the  wire  in 
accordance  with  Boeing  Standard  Wiring 
Practices  Document,  D&- 54446. 

(2)  Measure  the  clearance  between  the  wire 
bundles  in  accordance  with  the  service 
bulletin. 

(i)  If  the  measured  clearance  between  the 
wire  bundles  is  0.25  inch  or  greater  No 
further  action  is  required  by  this  AD. 

(li)  If  the  measured  clearance  beti^'een  the 
wire  bundles  is  less  than  0.25  inch:  Repeat 
the  inspection  required  by  paragraph  (b)(1)  of 
ih.s  AD  thereafter  at  intervals  not  to  exceed 
120  days. 

(c)  Installation  of  the  wire  modification  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-24A2186,  dated  January  14. 
1993.  or  Revision  1.  dated  May  20,  1993. 
terminates  the  repetitive  inspections  required 
by  paragraphs  (a)  and  (b)  of  this  AD. 
Operators  that  incorporate  Boeing  Alert 
Service  Bulletin  747-24A2186.  Revision  1, 
dated  .May  20,  1993.  shall  utilize  MIl^I- 
46852  tape  wherever  MIL-1-42852  tape  or 
MIL-I-46853  tape  is  specified  in  that  ser\ice 
bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
.\ircTaf^  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorala.  Operators 
shall  submit  their  requests  through  an 
appropnate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
senid  it  to  the  Manager.  Seattle  ACX3. 

Note  2:  Information  concerning  the 
existence  of  approved  altemativ-e  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  measurement,  and 
modification  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
24.\2186,  dated  January  14.  1993:  or  Boeing 
Service  Bulletin  747-24A2166,  Revision  1, 
dated  May  20,  1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O  Box  3707.  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
,\pril4.  1994 


Issued  in  Renton.  Washington,  on  February 
22.  1994. 
Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  94  4448  Filed  3-3-94;  8:45  am] 

BIUJNQ  COOE  491&-13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-135-AD;  Amendment 
39-8820.  AD  94-04-02] 

Airworthiness  Directives;  Canadair 
Model  Tuft>oprop  CL-215-6B11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Canadair  Model 
C1-215-6B11  series  airplanes,  that 
requires  inspections  to  detect  cracking 
in  the  rear  engine  mount  struts,  and 
replacement  of  struts  with  new  struts,  if 
necessary;  and  the  eventual  replacement 
of  all  struts  with  new  struts.  This 
amendment  is  prompted  by  reports  of 
failures  of  these  rear  engine  mount 
struts  due  to  cracking  that  was  caused 
by  rosette  welds  on  the  shank  of  the 
struts  not  achieving  full  weld 
penetration  during  manufacture.  The 
actions  spedBed  by  this  AD  are 
Intended  to  prevent  failure  of  the  rear 
engine  mount  struts,  which  could 
subsequently  result  in  reduced 
structural  integrity  of  the  nacelle  and 
engine  support  structure. 
DATES:  Effective  April  4,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087  Station 
A,  Montreal,  Quebec  H3C  3G9.  Canada. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Frof>eller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream,  New  York.;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Casale.  Aerospace  Engineer.  Airframe 
Branch.  ANE-172.  FA.\,  Engine  and 


Propeller  Du^ctorate,  New  York  Aircraft 
Certification  Oflice,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516) 791-6220; 
fax  (516)  791-9024. 
SUPPLEMENTARY  INFORMATION:  A        « 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
air%vorthiness  directive  (AD)  that  is 
applicable  to  certain  Canadair  Model 
CL-215-6B11  series  airplanes  was 
published  in  the  Federal  Register  on 
October  13.  1993  (58  FR  52931).  That 
action  proposed  to  require  repetitive 
visual  inspections  to  detect  cracking  in 
the  rear  engine  mount  struts,  and 
replacement  of  struts  with  new  struts,  if 
necessary.  That  action  also  proposed  to 
require  the  eventual  replacement  of  all 
struts  with  new  struts;  such  replacement 
would  constitute  terminating  action  for 
the  visual  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Currently,  there  are  no  Canadair 
Model  CL-215-6B11  series  airplanes  on 
the  U.S.  Register.  However,  should  an 
affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  will  be  $550  per 
airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contamed  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CPR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3*— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11. B9. 

§39.13    [Amended] 

2.  Section  39. 1 3  is  amended  by 
adding  the  following  new  airworthiness 
directive:  ^ 

94-04-02  Canadair:  Amendment  39-8820 
Docket  93-NM-135-AD. 

Applicability-.  Model  CL-215-6Bn  series 
airplanes,  serial  numbers  1057,  1061.  1080, 
1113  through  1115  inclusive,  1121.  1122, 
1 124,  and  1125:  turboprop  versions  only; 
certificated  in  any  category. 

Coinpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  rear  engine  mount 
struts,  which  could  subsequently  result  in 
reduced  structural  integrity  of  the  nacelle 
and  engine  support  structure,  accomplish  the 
following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  .\D.  perform  a  visual 
inspection  to  detect  cracking  in  the  rear 
engine  mount  struts,  part  number  (P/N) 
87110016-003,  in  accordance  with  Canadair 
Alert  Service  Bulletin  215-A3040,  dated 
September  2.  1992. 

(1 )  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  50  hours  time-in-service,  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  engine  rear  mount 
strut  with  a  new  strut,  PAN  87110016-009  or 
-Oil,  in  accordance  with  the  ser\ice  bulletin 

(b)  Within  2  years  after  the  effective  date 
of  this  AD,  replace  all  engine  rear  mount 
struts,  with  new  struts,  P/N  8711001&-OO9  or 
-Oil,  in  accordance  with  Canadair  Alert 
Ser\ice  Bulletin  215-A3040.  dated 
September  2.  1992.  Such  replacement 
constitutes  terminating  action  for  the 
inspections  required  by  this  AD. 

(c)  As  of  the  effective  date  of  this  .^D.  no 
person  shall  install  a  rear  engine  mount  strut, 
P'N  87110016-003.  on  any  airplane. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACOl.  V\A. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Canadair  Alert 
Service  Bulletin  215-A3O40  dated  September 
2,  1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJpgister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair.  Aerospace 
Group.  P.O.  Box  6087  Station  A.  Montreal. 
Quebec  H3C  3C9,  Canada  Copies  may  be 
inspected  at  the  FA.\.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202,  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(g)  This  amendment  Incomes  effective  on 
April  4,  1994. 

Issued  in  Renton.  Washington,  on  February 
4.  1994. 

N.B.  Martenson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
[FR  Doc.  94-3104  Filed  3-3-94;  6:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-8fr-AD;  Amendment 
39-8844;  AD  94-05-^)6] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 

Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD), 
applicable  to  certain  McDormell 
Douglas  Model  NID-ll  series  airplanes, 
that  requires  modification  or 
replacement  of  designated  passenger 
cabin  floor  panels.  This  amendment  is 
prompted  by  a  report  that,  during 
manufacture,  the  inserts  that  attach  the 
floor  panels  to  the  seat  tracks  and  floor 


beams  were  installed  using  sealant 
rather  than  required  adhesive.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  the 
passenger  cabin  floor  capability  to 
support  the  airplane  interior  inertia 
loads  under  emergency  landing 
conditions. 
DATES:  Effective  April  4,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771.  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support.  Dept.  L51.  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer. 
Airframe  Branch,  ANM-121L.  F.AA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
Cahfomia  90806-2425;  telephone  (310) 
988-5324,  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Dkiuglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  August  19.  1993  (58  FR  44 150).  That 
action  proposed  to  require  modification 
or  replacement  of  designated  passenger 
cabin  fioor  panels. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  several  of  its 
members,  requests  that  the  FAA 
withdraw  the  proposed  rule.  The 
commenter  states  that  all  U.S.  operaton> 
and  all  but  one  non-U. S  operator  have 
accomplished  tiie  modification  or 
replacement  specified  in  McDonnell 
Douglas  MD-11  Service  Bulletin  53-31. 
which  is  cited  in  the  proposed  rule, 
thereby  ensuring  that  9g  crash 
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certification  requirements  are  satisfied. 
The  commenter  adds  that  McDonnell 
Douglas  MD-11  Service  Bulletins  53-32 
and  53-33.  which  are  also  cited  in  the 
proposal,  were  only  included  in  the 
manufacturer's  service  program  to 
ensure  commonality  between  operators, 
but  were  not  included  in  that  program 
to  return  the  aircraft  to  its  original 
design  intent.  The  commenter 
concludes  that,  since  all  U.S.  operators 
have  accomplished  the  actions 
described  in  McDonnell  Douglas  MD-11 
Service  Bulletin  53-31.  there  is  no  need 
for  an  AD.  Further,  the  commenter 
believes  that  issuance  of  the  AD  would 
contradict  the  principles  of  Presidential 
E.xecutive  Order  12866  ^Regulatory 
Planning  and  Review),  and  would  cause 
an  unjustifiable  expense  to  operators. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposed  nde.  As  explained  in  the 
preamble  to  the  proposal,  the  FAA  has 
determined  that  accomplishment  of  the 
modification  or  replacement  described 
in  McDonnell  Douglas  MD-1 1  Service 
Bulletin  53-31  is  necessary  to  correct  an 
unsafe  condition  described  as  loss  of  the 
passenger  cabin  floor  capability  to 
support  the  airplane  interior  inertia 
loads  under  emergency  landing 
conditions.  Under  existing  bilateral 
airworthiness  agreements,  the  F,\A  is 
obligated,  through  the  AD  process,  to 
advise  foreign  airW'Orlhiness  authorities 
of  unsafe  conditions  relating  to  products 
produced  in  the  United  States,  and  to 
provide  instructions  determined 
necessary  to  correct  the  unsafe 
condition  addressed.  The  appropriate 
vehicle  for  mandating  such  action  to 
correct  an  unsafe  condition  is  the 
airworthiness  directive. 

However,  upon  consideration  of  data 
submitted  by  the  manufacturer  since 
issuance  of  the  proposal,  the  FAA  has 
determined  that  accomplishment  of  the 
modification  or  replacement  specified 
in  McDonnell  Douglas  MD-11  Service 
Bulletin  53-31  adequately  addresses  the 
unsafe  condition,  and  that  the  actions 
described  in  McDonnell  Douglas  MD-11 
Service  Bulletins  53-32  and  53-33  are 
not  necessary  to  address  that  unsafe 
condition.  The  FAA's  original  concern 
was  that  interchanging  the  floor  panels 
could  result  in  an  unsafe  condition 
under  emergency  landing  conditions. 
However,  based  on  the  data  received 
from  the  manufacturer,  the  FAA  finds 
that  Its  concern  regarding  floor  panel 
mterchangeability  is  addressed  by  part 
number  controls;  original  panels  are  not 
interchangeable  with  reworked  panels 
or  new  panels.  In  light  of  this,  the  FAA 
has  removed  paragraphs  (b)  and  (c)  from 
the  final  rule.  In  addition,  references  to 
McDonnnil  Douglas  MD-11  Ser%ice 


Bulletins  53-32  and  53-33  have  been 
removed  from  the  applicability  of  the 
AD.  The  FAA  also  has  revised  the 
economic  impact  paragraph,  below,  to 
reflect  the  fact  that  all  U.S.  airplanes 
have  accomplished  the  requirements  of 
this  AD. 

One  commenter  requests  that 
paragraph  (a)  of  the  proposed  rule  be 
revised  to  clarify  that  each  individual 
panel  may  be  reworked  in  accordance 
with  Option  I  of  McDonnell  Douglas 
MD-11  Service  Bulletin  53-31,  or 
replaced  in  accordance  with  Option  II  of 
that  service  bulletin,  rather  than 
implying  that  all  panels  must  be  either 
reworked  or  replaced.  The  commenter 
also  requests  that  the  proposal  be 
revised  to  indicate  that  installation  of 
operator-manufactured  panels  with 
properly  installed  inserts  are  acceptable 
in  lieu  of  production  panels. 

The  FAA  concurs.  Paragraph  (a)  of 
this  AD  has  been  revised  to  indicate  that 
the  requirements  of  that  paragraph  may 
be  accomplished  by  either  reworking  an 
individual  panel  in  accordance  with 
Optfon  1  of  the  service  bulletin,  or 
replacing  an  individual  panel  in 
accordance  with  Option  II  of  the  service 
bulletin.  Paragraph  (a)  of  the  final  rule 
also  has  been  revised  to  specifj'  that 
new  panels  that  meet  the  original  type 
design  or  FAA-approved  equivalent 
panels  are  considered  acceptable 
replacement  panels. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  32  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  20  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  The 
FAA  has  been  advised  that  the 
requirements  of  this  AD  have  been 
accomphshed  on  all  20  airplanes  of  U.S. 
registry. 

However,  should  an  affected  airplane 
be  imported  and  placed  on  the  U.S. 
Register  in  the  future,  the  Fi\A  has  been 
advised  that  the  manufacturer  plans  to 
provide  required  parts  and  to 
accomplish  the  required  modification  at 
no  expense  to  operators.  Therefore, 
there  is  no  future  economic  cost  impact 
of  this  rule  on  U.S.  operators. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febniary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-O5-06  McDonnell  Douglas:  Amendment 
39-8844.  Docket  93-NM-68-AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDonnell  Douglas 
MD-11  Service  Bulletin  53-31.  dated  Januarv 
29. 1993;  certificated  in  any  categorv'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  passenger  cabin  floor 
capability  to  suppKJrt  the  airplane  interior 
inertia  loads  under  emergency  landing 
conditions,  accomplish  the  following; 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  modify  or  replace  the  passenger 
cabin  floor  panels  designated  in  McDonnell 
Douglas  MD-11  Service  Bulletin  53-31. 
dated  January  29,  1993,  in  accordance  with 
that  service  bulletin.  The  requirements  of  this 
paragraph  may  be  accomplished  by  either 
reworking  an  individual  panel  in  accordance 
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with  Option  I  of  the  service  bulletin,  or 
replacing  an  individual  panel  in  accordance 
with  Option  II  of  the  service  bulletin.  New 
panels  that  meet  the  original  type  design  or 
FAA-approved  equivalent  panels  are 
considered  to  be  acceptable  replacement 
panels. 

fb)  -\t\  nltemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (.\CO), 
FAA.  TransfMJrt  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACX). 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Sfjecial  fiiglit  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operste  the  airplane  to  e  lecation  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  or  replacement  shall 
be  done  in  accordance  with  McDonnell 
Douglas  MD-ll  Service  Bulletin  53-31. 
dated  January  29.  1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation,  P.O  Box  1771.  Long  Beach, 
California  90801-1771.  Attention:  Business 
Unit  Manager.  Technical  Administrative 
Support,  Dept.  L51.  M.C  2-98.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
VVasTiington,  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  N'\V.,  suite  700.  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
April  4,  1994. 

Issued  in  Renton,  Washington,  on  February 
22.  1994 

Darrell  M.  Pederson, 

Acting  \fanager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-^447  Filed  3-3-94:  8:45  am) 
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14  CFR  Pari  39 

[Docket  No.  92-NM-106-AD;  Amendment 
39-8839;  AD  94-05-01] 

Alrworttilness  Directives;  Lockheed 
Model  L-101 1-485  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKDN:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  ce.rtain  Lockheed  Model 
L-1011  series  airplanes,  that  currently 


requires  certain  structural  modifications 
and  inspections.  This  amendment 
revises  certain  inspections  required  by 
the  existing  /\D,  and  requires  additional 
inspections  and  structural 
modifications.  This  amendment  is 
prompted  by  reports  of  recent  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  degradation  of  the  structural 
capabilities  of  the  affected  airplanes. 
This  action  also  reflects  the  F.\.^'s 
determination  that  long  term  continued 
operational  safety  should  be  assured  by 
actual  modification  of  the  airframe 
rather  than  repetitive  inspections. 
DATES:  Effective  April  4,  1994. 

The  incorporation  by  reference  of 
Lockheed  Service  Bulletin  093-51-035. 
Revision  1,  dated  December  16.  1991,  as 
revised  by  L-1011  Service  Bulletin 
Change  Notification  093-51-035.  Rl- 
CNl,  dated  October  27,  1992,  as  listed 
in  the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
April  4.  1994. 

The  incorporation  by  reference  of 
Lockheed  Service  Bulletin  093-51-035. 
dated  June  28,  1990.  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
March  22,  1991  (56  FR  6556,  February 
19,  1991).. 

ADDRESSES:  The  service  inform.ation 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Western  Export 
Company  (LVVEC),  Dept.  693,  Zone 
0755,  86  South  Cobb  Drive,  Marietta. 
Georgia  30063.  This  mformation  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  suite  210C, 
1669  Phoenix  Parkway.  Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Peters.  Aerospace  Engineer, 
Flight  Test  Branch.  ACE-160A,  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  suite  210C, 
1669  Phoenix  Parkway.  Atlanta,  Georgia 
30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-05-05.  Am.endmenf  39-6878  (56  FR 
6556,  February  19.  1991).  which  is 
applicable  to  certain  Lockheed  Model 
L-101 1-385  series  airplanes,  was 
published  in  the  Federal  Register  on 


December  4.  1992  (57  FR  57392).  The 
action  proposed  to  require  certain 
structural  modifications  and 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  suggests  that  any  new 
requirements  or  changes  tc  AD's  that 
address  "collector"  service  bulletins 
(CSB)  should  be  issued  as  new  AD's. 
rather  than  supersedures  of  "old"  AD's. 
The  commenter  suggests  further  that  a 
"collector"  AD  should  be  issued 
annually  to  address  any  changes  or 
additions  to  CSB's.  The  commenter 
believes  that  this  proposed  procedure 
would  ease  administrative  and  financial 
burdens  to  operators,  particularly  in  the 
case  of  AD's  that  address  CSB's.  such  as 
the  proposed  rule. 

Tne  FAA  does  not  concur.  The  Fi\A's 
normal  policy  is  to  supersede  an  "old" 
AD  by  removing  it  from  the  system  and 
adding  a  new  AD  in  a  case  where 
substantive  requirements  must  be  added 
to  the  "old"  AD  The  FAA  has 
determined  that  the  changes  made  to  the 
original  issue  of  the  CSB  addressed  in 
this  i\D  are  substantive,  since  changes 
have  been  made  to  certain 
accomplishment  procedures  and  some 
new  requirements  have  been  added.  The 
Fi\A  finds  that  issuance  of  a 
supersedure  is  appropriate  in  this  case 
to  include  those  new  or  revised 
requirements. 

The  i\ir  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  FAA 
conduct  a  thorough  review  of  AD  91- 
05—05  and  this  proposed  rule  to 
eliminate  any  references  to  service 
bulletins  that  are  addressed  in  other 
existing  AD's.  The  commenter  contends 
that  there  is  no  justification  for 
requiring  operators  to  p)erform  duplicate 
inspections  and  that  such  requirements 
are  confusing  to  operators. 

The  F,\A  does  not  concur  with  the 
commenter's  request  to  eliminate 
references  to  service  bulletins  addressed 
in  this  AD  that  are  also  addressed  in 
other  existing  AD's.  The  FAA  recognizes 
that  certain  service  bulletins  addressed 
in  this  AD  have  also  been  the  subject  of 
other  existing  AD's  However,  the  FAA 
has  included  references  to  such  service 
bulletins  in  this  AD  only  to  require  that 
operators  accomplish  those  actions  that 
will  terminate  the  repetitive  inspections 
required  by  other  existing  AD's.  The 
FAA  has  also  been  informed  by 
Lockheed  of  the  necessity  to  revise 
Lockheed  Service  Bulletin  093-51-035 
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(referred  to  in  this  AD  as  the  Collector 
Service  Bulletin  (CSB))  to  fully  address 
the  required  terminating  actions  for  all 
affected  airplanes.  Subsequently,  the 
FAA  may  consider  further  rulemaking 
to  require  that  action  be  taken  in 
accordance  with  that  revised  CSB;  any 
duplicate  requirements  would  then  be 
eliminated  by  rescinding  any  existing 
AD's  that  address  those  duplicate 
requirements. 

Two  commenters  suggest  that  the 
contents  of  the  second  "NOTE"  in 
paragraph  (d)  of  the  proposal  should 
appear  in  the  final  rule  as  two  separate 
paragraphs,  one  to  exclude  the  first 
three  service  bulletins  cited  and  a 
second  to  exclude  the  fourth  service 
bulletin.  One  of  the  commenters  asks  if 
a  "NOTE"  has  legal  status  in  an  AD. 
Another  commenter  states  that  the 
actions  described  in  the  first  three 
service  bulletins  should  have  been 
excluded  from  this  AD.  since  such  an 
exclusion  appeared  in  AD  91-05-05. 

The  FA.^  concurs  with  the 
commenters'  request  to  exclude  the 
actions  described  in  the  service 
bulletins  specified  in  the  second 
"NOTE"  in  paragraph  (d)  of  the 
proposal,  since  this  was  the  intent  of 
that  "NOTE."  The  FAA  clarifies  that  the 
material  that  appears  in  a  "NOTE"  is 
simply  explanatory  or  informational. 
The  FAA  has  removed  the  "NOTE" 
from  the  final  rule  and  has  revised 
paragraphs  (a)  and  (d)  to  provide  an 
exclusion  of  the  actions  described  in  the 
first  three  service  bulletins  referenced 
from  the  requirements  of  this  AD.  In 
addition,  the  actions  specified  in  the 
fourth  service  bulletin  referenced  in  the 
"NOTE"  are  addressed  in  another 
existing  AD;  this  information  has  been 
specified  in  paragraph  (d)  of  the  final 
nde. 

Two  commenters  request  that 
paragraphs  (a)  and  (b)  of  the  proposal  be 
revised  to  reference  Table  II  of  Lockheed 
Ser\ice  Bulletin  093-51-035,  in 
addition  to  Table  I.  since  Table  11 
contains  interim  inspection 
requiff^ments.  The  FAA  concurs,  as  its 
intent  was  to  include  these  interim 
inspection  requirements  in  the  AD. 
Paragraphs  (a)  and  (b)  of  the  final  rule 
have  been  revised  accordingly. 

Two  commenters  request  that  the 
proposed  rule  be  revised  to  permit 
repairs  to  be  accomplished  "in 
accordance  with  F-\A-approved  repair 
procedures"  and  that  paragraph  (g)  of 
the  proposal  be  revised  to  explain  the 
Designated  Engineering  Representative's 
(DER)  authority,  including  any 
limitations,  to  approve  minor  changes  to 
repairs  done  in  accordance  with  the 
proposal.  One  commenter  states  that 
obtaining  approval  from  the  FAA  often 


requires  extended  dov^n  time  and 
unnecessary  interruptions  of  scheduled 
ser\'ice.  The  commenter  believes  that 
operators  with  in-house  resources  for 
obtaining  FAA  approval  of  repairs  (i.e., 
DER's  or  organizations  that  hold  a 
Special  Federal  Aviation  Regulation 
(SFAR)  36  authorization)  should  be 
allowed  to  use  those  sources  of  FAA 
approval  to  return  aircraft  to  service  in 
an  expeditious  manner,  particularly 
when  repetitive  inspections  are  being 
accomplished.  The  second  commenter 
indicates  that  the  CSB  references 
approval  of  deviations  to  repairs  and 
modifications  by  normal  non-AD 
approval  procedures. 

The  FAA  does  not  concur.  While 
DERs  and  SFAR  36-authorized 
organizations  are  authorized  to 
determine  whether  a  design  or  repair 
method  complies  with  a  specific 
requirement,  they  are  not  authorized 
currently  to  make  the  discretionary 
determination  as  to  v\hat  the  applicable 
requirement  is.  Further,  where  repair 
data  do  not  exist,  it  is  essential  that  the 
FAA  have  feedback  as  to  the  type  of 
repairs  being  made.  The  FAA  has 
determined  that  the  Manager  of  the 
Atlanta  Aircraft  Certification  Office 
should  approve  any  such  deviations  to 
the  AD's  requirements.  Given  that 
possible  new  relevant  issues  might  be 
revealed  during  this  process,  it  is 
imperative  that  the  F.\A,  at  this  level, 
have  such  feedback.  Only  by  reviewing 
deviation  approvals  can  the  FAA  be 
assured  of  this  feedback  and  of  the 
adequacy  of  the  repair  methods. 
However,  the  FAA  is  currently 
conducting  a  review  of  this  policy  and 
may  consider  revising  it  based  upon  the 
results  of  that  review. 

One  commenter  requests  that  the  FAA 
revise  paragraph  (b)  of  the  proposal  to 
allow  inspections  to  continue  in 
accordance  with  the  service  bulletin 
revision  levels  specified  in  the  original 
issue  of  the  CSB,  except  for  those 
inspections  for  which  the  procedures 
have  been  revised  substantively  in 
Revision  1  of  the  CSB.  The  commenter 
suggests  that  the  excepted  inspections 
should  be  addressed  in  a  separate 
paragraph  of  the  proposal  and  should  be 
phased  in  over  a  period  of  time,  rather 
than  required  as  of  the  effective  date  of 
this  AD.  The  commenter  adds  that  any 
new  inspection  procedures  required  by 
this  AD  should  have  been  discussed 
with  the  Airworthiness  Assurance 
Working  Group  (AAWG)  for  these 
airplanes. 

The  FAA  concurs  partially.  The  intent 
of  paragraph  (b)  is  to  require  that,  after 
the  effective  date  of  this  AD,  inspections 
be  accomplished  in  accordance  with  the 
service  bulletin  revision  levels  listed  in 


Revision  t  of  the  CSB.  The  .\A  WG 
endorsed  that  revision  of  the  CSB  at  a 
conference  held  in  November  1991. 
However,  upon  reconsideration,  the 
F.^A  has  determined  that  an  acceptable 
level  of  safety  can  be  maintained  if 
operators  are  allowed  a  "phase-in" 
period  to  change  over  from 
accomplishing  inspection  procedures  in 
accordance  with  the  original  issue  of  the 
CSB  to  accomplishing  the  updated 
inspection  procedurps  specified  in 
Ravision  1  of  the  CSB.  Therefore,  the 
r.AA  has  revised  paragraph  (b)  of  the 
final  rule  to  allow  a  phase-in  period  of 
12  months  for  operators  with  airplanes 
that  are  being  inspected  as  of  Ihe 
effective  dale  of  this  .a.D  to  make  this 
change. 

One  commenter  requests  that  the 
modification  requirement  specified  in 
Lockheed  Service  Bulletin  093-53-237 
be  specifically  excluded  from  the 
requirements  of  this  AD,  as 
recommended  by  the  AAWG.  The  FAA 
concurs.  Paragraphs  (b)  and  (d)  of  the 
final  nile  have  been  revised  to  reference 
L-1011  Service  Bulletin  Change 
Notification  093-51-035,  Rl-CNl, 
dated  October  27,  1992,  which 
eliminates  the  modification  specified  in 
Lockheed  Service  Bulletin  093-53-237 

Two  commenters  request  that  the 
proposal  be  revised  to  allow  credit  for 
modifications  accompfished  previously 
in  accordance  with  the  original  issue  of 
the  CSB.  One  of  the  commenters  points 
out  that  the  only  revised  Hsting  that 
appears  in  Table  11  of  Revision  1  of  the 
CSB  is  Lockheed  Service  Bulletin  093- 
53-233,  which  describes  additional 
inspections  to  be  conducted  after 
accomplishing  the  modification 
specified  in  the  service  bulletin.  This 
commenter  states  further  that  it  was  not 
the  intent  of  the  AAWG  to  mandate  that 
modifications  be  accomplished  in 
accordance  with  the  latest  issues  of  the 
service  bulletins. 

The  FAA  concurs.  After 
accomplishing  the  modification 
described  in  Lockheed  Service  Bulletin 
093-53-233,  certain  inspections  are 
required.  Those  inspections  are 
described  in  Lockheed  Service  Bulletin 
093-53-238,  which  is  listed  in  Table  I! 
of  the  revised  CSB  and  required  by 
paragraph  (c)(1)  of  the  final  rule.  The 
scope  of  the  required  inspections  is 
dependent  upcn  which  version  of 
Lockheed  .Service  Bulletin  093-53-233 
an  operator  accompfished;  this  issue  is 
addressed  under  Lockheed  Service 
Bulletin  093-53-233  in  the  "Remarks" 
section  of  Table  II  of  the  revised  CSB. 

The  FA.\  finds  that  accomplishment 
of  modifications  in  accordance  with 
Table  II  of  the  original  issue  of  the  CSB 
may  continue.  Accordingly,  paragraph 
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(e)  of  the  proposal,  which  would  have 
required  certain  structural  modifications 
in  accordance  with  the  service  bulletins 
listed  in  Table  II  of  the  CSB,  has  been 
removed  from  the  final  rule.  The 
contents  of  the  first  sentence  of  the 
second  "NOTE"  that  appeared  in 
paragraph  (e)  of  the  proposal,  which 
indicated  that  Lockheed  Service 
Bulletins  093-57-184,  Revision  6;  093- 
57-196,  Revision  5;  and  093-57-203, 
Revision  3;  are  addressed  in  paragraph 

(f)  of  the  proposal,  are  specified  in 
"NOTE  3"  under  paragraph  (d)  of  the 
final  rule. 

In  addition,  paragraph  (d)  of  the  final 
rule  has  been  revised  to  specif)'  that 
modifications  accomplished  in 
accordance  with  Table  II  of  either  the 
original  issue  or  Revision  1  of  the  CSB 
are  acceptable  for  compliance  with  the 
requirements  of  that  paragraph.  Further, 
paragraphs  fb)(2)  and  (c)  of  the  final  rule 
have  been  revised  to  specify  that 
modification  in  accordance  with 
paragraph  (d)  or  (e)  of  this  AD  or  in 
accordance  with  the  applicable  service 
bulletin  listed  within  the  inspection 
portion  of  either  the  original  issue  or 
Revision  1  of  the  CSB  constitutes 
terminating  action  for  the  individual 
inspection  requirements  of  the 
applicable  service  bulletin. 

One  commenter  asks  that  the  number 
of  Model  L-1011  series  airplanes  of  the 
affected  airplanes  in  the  worldwide  fleet 
be  revised,  since  the  actual  number  is 
larger  than  that  reflected  in  the 
economic  impact  information  specified 
in  the  proposal.  The  FAA  concurs.  The 
FAA  has  verified  that  the  correct 
number  of  affected  airplanes  in  the 
worldwide  fleet  is  241  and  has  revised 
the  economic  impact  information, 
below,  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  241  Model 
L-1011  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FA.\ 
estimates  that  112  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  The 
actions  required  previously  by  AD  91- 
05-05  necessitate  1,200  work  hours  per 
airplane  to  accompfish,  at  an  average 
labor  rate  of  $40  per  work  hour.  The 
cost  for  parts  required  by  that  AD  is 
$52,000  per  airplane.  Based  on  these 
figures,  the  total  cost  of  AD  91-05-05  to 
affected  U.S.  operators  over  an  initial  5- 
year  time  period  was  estimated  to  be 


approximately  $11,200,000.  or  $100,000 
per  airplane. 

The  actions  required  by  this  AD  will 
require  an  additional  549  work  hours 
per  airplane  to  accomplish  at  an  average 
labor  rate  of  $55  per  work  hour.  (Note 
that,  in  order  to  account  for  various 
inflationary  costs  in  the  airhne  industry, 
the  FAA  has  increased  the  labor  rate 
used  in  calculating  the  economic  impact 
of  this  AD  activity  from  $40  per  work 
hour  to  $55  per  work  hour.)  Required 
parts  will  cost  approximately  $21,000 
per  airplane.  Based  on  these  figures,  the 
additional  costs  to  U.S.  operators  uith 
regard  to  the  actions  required  by  this  AD 
is  estimated  to  be  $5,733,840.  or  $51 .195 
per  airplane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  this  AD  action 
on  U.S.  operators  is  estimated  to  be 
$16,933,840,  or  $151,195  per  airplane. 
The  total  cost  impact  figure(s)  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  either  this  new  AD 
action  or  the  previous  AD.  and  that  no 
operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

Tne  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  \ital.  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  .Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unreahstic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  reauired  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
apphcable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FA.\  has  already 
made  the  determination  that  they 
estabhsh  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
AD.  makes  a  finding  of  an  unsafe 
condition,  this  means  that  this  cost- 
beneficial  level  of  safety  is  no  longer 
being  achieved  and  that  the  required 
actions  are  necessary  to  restore  that 
level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 


cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary'. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certifv'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
uill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

.Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(8).  1421 
and  1423,  49  U.S.C.  106(g):  and  14  CFR 
11.89, 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
removing  amendment  39-6878  (56  FR 
6556.  February  19.  1991).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8839.  to  read  as  follows: 

94-05-01  Lockheed  Aeronautic&l  Systems 
Company:  Amendment  39-6839.  Docket 
92-NM-106-AD  Supersedes  AD  91-05- 
05.  Amendment  39-6878. 

ApplicabUity:  Model  L-101 1-385  series 
airplanes;  as  listed  in  Lockheed  Collector 
Service  Bulletin  093-51-035.  Revision  1. 
dated  December  16. 1991.  certificated  in  anv 
categorjv 


10278  Federal  Register  /  Vol.  59.  No.  43  /  Friday,  March  4.  1994  /  Rules  and  Regulations 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1 :  Paragraphs  (a)  and  [d]  of  this  AD 
restate  the  requirements  of  .\D  91-05-05, 
.^mendment  39-6878.  parap-aphs  (a)  and  fb). 
As  allowed  by  the  phrase,  "unless 
accomplished  previously,"  if  the 
requirements  of  AD  91-05-05  have  been 
accomplished  previously.  parag.raphs  (a)  and 
(d)  of  this  AD  do  not  require  those 
inspections  and  modifications  to  be  repeated. 

To  prevent  degradation  of  the  structural 
capabilities  of  the  affected  airplanes, 
accomplish  the  following-. 

(a)  Within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
Tables  I  and  II  of  Lockheed  Service  Bulletin 
093-51-035,  dated  June  28.  1990 
("Structures — Aging  .\ircraft  Structural 
Modifications  and  Inspections — Collector 
Service  Bulletin"),  or  within  one  repetitive 
inspection  period  specified  in  those  service 
bulletins  after  March  22,  1991  (the  effective 
date  of  AD  91-05-05.  Amendment  39-6878), 
whichever  occurs  later.  insp»ect  for  cracks  in 
accordance  with  those  ser\  ice  bulletins. 
Repeat  these  inspections  thereafter  at 
intervals  specified  in  the  service  bulletins 
listed  in  Lockheed  Service  Bulletin  093-51- 
035.  dated  June  28, 1990.  The  inspections 
specified  in  Lockheed  Service  Bulletins  093- 
57-184.  Revision  4.  dated  May  16,  1990; 
093-57-196,  Revision  3.  dated  March  7, 
1990;  and  093-57-203.  Revision  1.  dated 
August  11.  1989:  as  listed  in  Lockheed 

Sen,  ice  Bulletin  093-51-015,  dated  June  28, 
1990,  are  excluded  from  the  requirements  of 
this  AD. 

(1)  If  cracks  are  found  during  any 
inspection,  prior  to  further  flight,  either 
accomplish  the  terrninating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  the 
FAA-approved  repair  procedures  in  the 
applicable  service  bulletin  or  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office,  ?.\A. 
Small  Airplane  Directorate. 

(2)  Modification  in  accordance  with 
paragraph  (d)  of  this  AD  or  in  accordance 
with  the  applicable  service  bulletin  listed 
within  the  inspection  portion  of  Lockheed 
Service  Bulletin  093-51-035.  dated  [uae  28, 
1990,  constitutes  terminating  action  for  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD.  the  initial  and  repetitive  inspections 
required  by  paragraph  (a)  of  this  AD  that  are 
f)erformed  after  12  months  after  the  effective 
date  of  this  AD  must  be  done  in  accordance 
with  the  service  bulletins  listed  in  Tables  I 
and  II  of  Lockheed  Service  Bulletin  09.3-51- 
035.  Revision  1.  dated  December  16,  1991 
("Structures — Aging  .Aircraft  Structural 
Modifications  and  Inspections — Collector 
Sennce  Bulletin;"  hereinafter  referred  to  as 
the  "Collector  Service  Bulletin"),  as  revised 
by  L-1011  Service  Bulletin  Change 
Notification  093-51-035. Rl-CNl.  dated 
October  27. 1992,  at  the  thresholds  and 
intervals  specified  in  those  service  bulletins. 

(1 )  If  cracks  are  found  during  any 
inspection,  prior  to  further  flight,  either 
accomplish  the  terminating  modification  in 
accordance  with  the  applicable  service 


bulletin,  or  repair  in  accordance  with  the 
FAA-approved  repair  procedures  m  the 
applicable  service  bulletin  or  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office,  FAA. 
Small  Airplane  Directorate. 

(2)  Modification  in  accordance  with 
paragraph  (d)  or  (e)  of  this  AD  or  in 
accordance  with  the  applicable  service 
bulletin  listed  within  the  inspection  portion 
of  Lockheed  Service  Bulletin  093-51-035, 
dated  June  28.  1990,  or  Revision  1,  dated 
December  16,  1991,  as  revised  by  1^1  Oil 
Service  Bulletin  Change  Notification  093-51- 
035,Rl-CNl,  dated  October  27,  1992, 
constitutes  terminating  action  for  the 
individual  Inspiection  requirements  of  the 
applicable  service  bulletin. 

(c)  Within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
paragraphs  (c)(1).  (c)(2).  and  (c)(3)  of  this  AD. 
or  within  one  rejjetitive  insjjection  interval 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  for  cracks  in  accordance 
with  those  service  bulletins.  Repeat  these 
inspections  thereafter  at  the  intervals 
specified  in  the  service  bulletins.  If  cracks  are 
found  during  any  inspection,  prior  to  further 
night,  either  accomplish  the  terminating 
modification  in  accordance  with  the 
applicable  service  bulletin,  or  repair  in 
accordance  with  the  FAA-approved  repair 
procedures  in  the  applicable  service  bulletin 
or  in  accordance  with  a  method  approved  by 
the  Manager.  Atlanta  Airc.'aft  Certification 
Office,  FAA.  Small  Airplane  Directorate. 
Modification  in  accordance  with  paragraph 
(d)  or  (e)  of  this  AD.  or  in  accordance  with 
the  applicable  service  bulletin  listed  within 
the  inspection  portion  of  the  Collector 
Service  Bulletin,  constitutes  terminating 
action  for  the  individual  inspection 
requirements  of  the  applicable  service 
bulletin. 

(1)  For  Model  L-101 1-385  series  airplanes, 
serial  numbers  1013  through  1250,  inclusive: 
Lockheed  Service  Bulletin  093-53-238. 
Revision  5,  dated  October  7, 1991. 

(2)  For  Model  L-1011-385  series  airplanes, 
serial  numbers  1002  through  1188,  inclusive: 
Lockheed  Service  Bulletin  093-57-207. 
Revision  3.  dated  November  22,  1991. 

(3)  For  Model  L-1011-385  series  airplanes, 
serial  numbers  1131  through  1250,  inclusive: 
Lockheed  Service  Bulletin  093-57-050. 
Revision  3.  dated  July  12,  1991. 

(d)  Structural  modifications  must  be 
accomplished  in  accordance  w  ith  the  service 
bulletins  listed  in  Table  II  of  Lockheed 
Service  Bulletin  093-51-035.  dated  June  28. 

1990,  or  Revision  1,  dated  December  16, 

1991,  as  revised  by  L-1011  Service  Bulletin 
Change  Notification  093-51-035,Rl-CNl, 
dated  October  27, 1992,  within  the  time 
limits  specified  in  paragraph  (d)ll)  or  (d)(2) 
of  this  AD,  whichever  occurs  later.  The 
actions  specified  in  Lockheed  Service 
Bulletins  093-57-184,  Revision  4,  dated  May 
16,  1990;  093-57-196,  Revision  3.  dated 
March  7,  1990;  and  093-57-203,  Revision  1, 
dated  August  11. 1989;  as  listed  in  Lockheed 
Service  Bulletin  093-51-035,  dated  June  28. 
1990.  are  excluded  from  the  requirements  of 
this  AD.  Lockheed  Service  Bulletin  09S-52- 
155,  Revision  1.  dated  October  23, 1989,  is 
not  addressed  in  this  AD  action. 


(1)  Prior  to  reaching  the  thresholds  for 
modifications  specified  in  Lockheed  Service 
Bulletin  093-51-035.  dated  June  28.  1990,  or 
Revision  1.  dated  December  16,  1991.  as 
revised  by  L-1011  Service  Bulletin  Change 
Notification  093-51-035J11-CN1.  dated 
October  27,  1992.  Or 

(2)  Within  5  years  or  5.000  flight  cycles 
after  March  22,  1991  (the  effective  date  of  AD 
91-05-05,  Amendment  39-6878).  whichever 
occurs  first. 

Note  2:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

Note  3:  Lockheed  Service  Bulletins  093- 
57-184.  Revision  6;  093-57-196,  Revision  5; 
and  093-57-203.  Revision  3;  all  dated 
October  28,  1991 .  are  addressed  in  paragraph 
(e)  of  this  AD. 

(e)  Accomplish  structural  modifications  in 
accordance  with  paragraph  (e)(2)  of  this  AD 
at  the  time  specified  in  paragraph  (eKl)  of 
this  AD. 

(1)  Accomplish  the  structural 
modifications  at  the  latetof  the  following 
times: 

(i)  Prior  to  reaching  the  thresholds  for 
modifications  sf)ecified  in  Table  II  of  the 
Collector  Service  Bulletin.  Or 

(ii)  Within  5  years  or  5.000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  Accomplish  the  structural 
modifications  in  accordance  with  the 
followii^g  service  bulletins: 

(i)  For  Model  L-101 1-385-1,  serial 
numbers  1002  through  1051,  inclusive: 
Lockheed  Service  Bulletin  093-57-196. 
Revision  5,  dated  October  28. 1991. 

(ii)  For  Model  L-101 1-385-1  series 
airplanes,  serial  numbers  1052  through  1245, 
inclusive:  Lockheed  Service  Bulletin  093- 
57-184.  Revision  6,  dated  October  28,  1991. 
•      (iii)  For  Model  1^1011-38.5-3  series 
airplanes,  serial  numbers  1157  through  1250, 
inclusive;  Lockheed  Service  Bulletin  093- 
57-203.  Revision  3.  dated  October  28. 1991. 
(Only  the  structural  modification  ponion  of 
the  service  bulletin  is  mandated  by  this 
action;  the  insjsection  portion  of  the  service 
bulletin  is  not  addressed  in  this  AD  action.) 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principial  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACO. 

Note  4-  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  .Atlanta  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  Lockheed  Service  Bulletin  093-51-035, 
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dated  June  28,  1990;  and  Lockheed  Service 
Bulletin  093-51-035.  Revision  1,  dated 
December  16,  1991.  as  revised  by  L-lOll 
Service  Bulletin  Change  Notification  093-51- 
035.R1-CN1.  dated  October  27.  1992.  The 
incorporation  by  reference  of  Lockheed 
Service  Bulletin  093-51-035.  Revision  1, 
dated  December  16,  1991,  as  revised  by  L- 
1011  Ser\'ice  Bulletin  Change  Notification 
093-51-035.R1-CN1,  dated  October  27. 
1992,  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  vk-ith  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  incorf>oration 
by  reference  of  Lockheed  Service  Bulletin 
093-51-035,  dated  [une  28,  1990,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  as  of  March  22, 
1991  (56  PR  6556,  February  19.  1991).  Copies 
may  be  obtained  from  Lockheed  Western 
Export  Company  (LWEC),  Dept.  693,  Zone 
0755,  86  South  Cobb  Drive,  Marietta,  Georgia 
30063.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at  the 
FAA,  Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  suite  210C,  1669 
Phoenix  Parkway,  Atlanta,  Georgia;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
April  4,  1994 

Issued  in  Renton.  Washington,  on  February 
17.  1994. 

Dairell  M.  Pederson, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Senic-e. 
IFR  Doc.  94-^129  Filed  3-3-94;  8:45  am] 

BILUNQ  COOC  491fr-1»-P 


14  CFR  Part  39 

pocket  No.  92-NM-48-A0:  Amendment 
39-6593;  AD  93-11-01] 

Alrworttilness  Directives;  McDonnell 
Douglas  Model  DC-9-10  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-10  series  airplanes.  Among  other 
things,  the  existing  AD  currently 
requires  a  modification  of  the  vdng 
leading  edge  bleed  air  anti-ice  system  so 
that  it  can  operate  on  the  ground  to 
prevent  ice  reformation  after  deicing 
procedures  have  been  accomplished, 
and  a  related  revision  to  the  Airplane 
Flight  Manual  (AFM).  The  actions 
specified  in  that  AD  are  intended  to 
prevent  degradation  of  lift  due  to  ice 
accumulation  on  the  wing  leading  edge. 
This  amendment  corrects  the 
instructional  language  in  the  required 


AFM  revision  related  to  operation  of  the 
system  on  the  ground.  This  action  is 
prompted  by  apparent  confusion  that 
this  language  has  created  among 
afTected  operators  in  attempting  to 
comply  with  the  rule. 
DATES:  Effective  July  22.  1993.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations 
was  previously  approved  by  the  Director 
of  the  Federal  Register  as  of  July  22, 
1993  (58  FR  33898,  June  22,  1993). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771.  Long  Beach.  Cahfomia 
90801-1771.  Attention;  Business  Unit 
Manager.  Technical  Administrative 
Support,  Dept.  L51.  Mail  Code  2-98. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  F/lA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5336,  fax 
(310)988-5210. 

SUPPt^MENTARY  INFORMATION:  On  May 
26,  1993.  the  FAA  issued  AD  93-11-01, 
Amendment  39-8593  (58  FR  33898, 
June  22,  1993),  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-10  series  airplanes.  That  AD 
superseded  an  existing  AD  that  had 
required  a  revision  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  that  takeoff  must  not  be  initiated 
unless  the  flight  crew  verifies  that  a 
visual  and  physical  check  of  the  leadmg 
edge  and  upper  uing  surfaces  have  been 
accomplished  and  that  the  wing  is  clear 
of  all  ice,  frost,  and  snow  accumulation. 
AD  93-1 1-01  added  a  requirement  to 
modify  the  wing  leading  edge  bleed  air 
anti-ice  system  so  that  it  can  operate  on 
the  ground  to  prevent  ice  from 
reforming  after  deicing  procedures  have 
been  accomplished.  The  actions 
specified  in  that  AD  are  intended  to 
prevent  degradation  of  Uft  due  to  ice 
accumulation  on  the  wing  leading  edge. 
Recently,  the  FA,^  has  Become  aware 
of  the  fact  that  certain  language 
contained  in  the  required  AFM 
limitation,  relative  to  operation  of  the 
wing  leading  edge  bleed  air  anti-ice 
system,  has  created  confusion  among 


affected  operators  when  attempting  to 
comply  with  the  rule. 

Specifically,  paragraph  (d)(2)  of  AD 
93-11-01  requires  that  the  Limitations 
Section  of  the  AFM  be  revised  to  require 
that  "the  bleed  air  anti-ice  system  must 
be  on  whenever  conditions  exist  or  are 
anticipated,  including  on-ground 
operation."  This  phrase  apparently  has 
been  interpreted  to  mean  that  of)erators 
must  have  the  system  on  during  the 
brief  period  during  takeoff  from  aircraft 
rotation  to  about  100  feet  above  ground 
level  where  the  extraction  of  engine 
bleed  air  for  the  anti-ice  system 
penalizes  second -segment  climb 
performance.  Such  a  performance 
penalty  could  be  as  much  as  4.000 
pounds,  which  is  roughly  equivalent  to 
off-loading  20  passengers.  One  operator 
contends  that  a  penalty  of  this 
magnitude  cannot  be  absorbed  by 
operators  and  makes  operation  of  Model 
DiC-9-lC/-15  airaraft  "economically  not 
viable." 

The  purpose  of  the  required  AFM 
limitation  was  meant  to  ensure  that  the 
anti-ice  system  modification  is  used  to 
provide  the  on-ground  protection  for 
which  it  is  intended;  the  manner  in 
which  the  system  is  normally  operated 
during  flight  was  not  meant  to  be 
changed  The  FAA  acknowledges  that 
the  language  of  the  AFM  limitation  as  it 
appears  currently  in  the  AD  could  be 
interpreted  to  apply  to  both  the  ground 
and  fliglit  phases  of  airplane  operation. 
Since  this  clearly  was  not  the  FAAs 
intent,  the  FAA  has  determined  that  it 
is  appropriate  to  take  action  to  correct 
the  wording  of  the  AFM  limitation  in 
AD  93-1 1-01  to  specify  that  the  bleed 
air  anti-ice  system  must  be  on  whenever 
icing  conditions  exist  or  are  apparent, 
when  on  the  ground,  until  immediately 
prior  to  commencement  of  takeoff  roll. 
This  corrected  wording  will  clearly 
indicate  that  the  limitation  applies  only 
to  operation  of  the  system  while  the 
airplane  is  on  the  ground  until  prior  to 
takeoff  The  selection  of  the  anti-ice 
system  during  takeoff  has  always  been 
the  pilot's  decision,  and  the  FA.^ 
intends  that  it  continue  to  be  so. 
Additionally,  another  item  that 
appeared  in  the  preamble  to  AD  93-1 1- 
01  has  apparently  created  some 
confusion.  In  that  preamble,  the  FA.A 
stated  the  following  in  its  description  of 
the  unsafe  condition: 

"The  FA\  notes  that  the  description  of  the 
addressed  unsafe  condition,  as  discussed  in 
the  proposal,  implied  that  the  condition  is  a 
result  of  Icing  effects  on  both  the  wing  uppwr 
surface  and  the  wing  leading  edge.  That 
language  was  inaccurate;  the  unsafe 
condition  is  likely  to  occur  as  the  result  of 
icing  effects  on  the  wing  leading  edge,  not 
the  wing  upper  surface." 
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The  FAA  has  reconsidered  ibis 
statement  and  finds  that,  while  the 
modification  of  the  wing  leading  edge 
bleed  air  anti-ice  system  required  by  AD 
93-n-Ol  is  effective  only  on  ice 
forming  on  the  wing  leading  edge,  it 
would  be  misleading  to  state  the  unsafe 
condition  addressed  by  that  AD  results 
only  from  that  phenomenon.  The  unsafe 
condition  addressed  is  that  whicii  is 
caused  by  ice  contamination  on  the 
wing  leading  edge  and  upper  surface; 
this  condition  can  result  in  the 
degradation  of  wing  lift,  and  can  result 
in  the  airplane  stalling  at  lower  than 
normal  angles-of-attack  during  takeoff. 
Therefore,  the  FAA  hereby  clarifies  this 
point  by  replacing  the  previously  used 
l.inguage  with  the  following: 

"The  modinration  to  the  wing  leading  edge 
bleed  air  de-idng  system,  which  i.s  required 
by  this  .^D,  prevents  ice/ frost/snow  from 
reforming  on  the  wing  leading  edge  only, 
after  the  airpUne  has  been  deiced.  The  wing 
leading  edge  area  is  the  most  critical  from  a 
loss  of  lift  standpoint.  However,  because 
contamination  on  the  upper  surface  of  the 
wing  can  also  impact  lift  and  stall  sf)eeds, 
assurance  that  ice/ frost/snow  is  not  present 
on  the  wing  leading  edge  and  upper  surface 
requires  operation  in  accordance  with  the 
comprehensive  requirements  of  Section 
121  629(c)  (.frnendment  121-231)  of  the 
Federal  .Aviation  Regulations  (FAR),  or  the 
accomplishment  of  visual  and  physical 
(hands-on)  inspections  of  both  the  leading 
edge  and  the  wing  upper  surface  as  required 
by  this  AD." 

Additionally,  the  address  for 
obtaining  copies  of  the  referenced 
service  material  from  the  McDonnell 
Douglas  Corporation  has  been  corrected. 

Action  is  taken  herein  to  correct  these 
errors  and  to  correctly  add  the  AD  as  an 
amendment  to  §  39.13  of  the  FAR  (14 
CFR  part  39).  The  effective  date  of  the 
rule  remains  July  22.  1993. 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Since  this  action  only  corrects 
wording  in  an  existing  rule,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety.  Adoption  of  the  Correction. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11  89. 

§39.13    [Amend«<}] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

93-11-01  McDonnell  Douglas:  Amendment 
39-8593.  Docket  92-NM-48-AD. 
Supersedes  AD  92-03-01.  Amendment 
39-8155. 

AppHcability:  Model  DC-9-11,  -12,  -13. 
-14,  -15.  and  -15F  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  lift  due  to  ice 
accumulation  on  the  wing  leading  edge, 
accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD.  within  10  days  after  January  17, 
1992  (the  effective  date  of  AD  92-03-01, 
Amendment  39-8155).  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Wing  De-icing  Prior  to  Takeoff 

Caution 

The  Model  DC-9-10  series  airplane  has  a 
wing  design  with  no  leading  edge  high  lift 
devices,  such  as  slats.  Wings  without  leading 
edge  devices  are  particularly  susceptible  to 
loss  of  lift  due  to  wing  icing.  Minute  amounts 
of  ice  or  other  contamination  (equivalent  to 
medium  grit  sandpaper)  on  the  leading  edges 
or  wing  upper  surfaces  can  cause  a 
significant  reduction  in  the  stall  ang!e-of- 
attack.  This  can  increase  the  stall  speed  up 
to  30  knots.  The  increased  stall  speed  can  be 
well  above  the  stall  warning  (stick  shaker) 
activation  s{)eed. 
lEnd  of  Cautionary  Note) 

The  leading  edge  and  upper  wing  surfaces 
must  be  physically  checked  for  ice/fpost 
when  the  airplane  has  been  exposed  to 
conditions  conducive  to  ice/frost  formation. 
Takeoff  may  not  be  initiated  unless  the  flight 
crew  verifies  that  a  visual  check  and  a 
physical  (hands-on)  check  of  the  leading  edge 
and  upper  wing  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice/hDst/snow  accumulation.  Icing/frost/ 
snow  conditions  exist  when  the  Outside  Air 
Temperature  (OAT)  is  below  6  deg.'ees  C  (42 
degrees  F);  and  either  the  differer^ce  between 
the  dew  point  temp»erature  and  OAT  is  less 
than  3  degrees  C  (5  degrees  F).  or  visible 
moisture  'rain,  drizzle,  sleet,  snow.  fog.  etc.) 
is  present. 

Note 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
ice,  frost,  and  snow  accumulation  as  required 
by  Federal  Aviation  Regulations  Sections 
91.527  and  121.629. 


(End  of  Note)" 

(b)  Paragraph  (a)  of  this  AD  does  not  appfy 
to  any  airplane  that  is  both  operated  in 
accordance  with  Federal  Aviation  Regulation 
(FAR)  121.629(c).  Amendment  121-231.  and 
modified  in  accordance  with  either 
paragraph  (c)(1)  or  (c)(2)  of  this  AD. 

(c)  Within  9  months  after  the  effective  date 
of  this  amendment,  accomplish  the 
procedures  sf>ecified  in  either  paragraph 
(c)(1)  or  (cK2)  of  this  AD: 

(1)  Modify  the  bleed  air  anti-ice  system  so 
that  it  can  operate  on  the  ground  to  prevent 
ire  reformation  on  the  wing  leading  edges 
after  ground  equipment  ha«  been  utilized  to 
properly  deice  the  airplane,  and  to  minimize 
the  effect  of  undetected  ice/frost/snow 
contamination.  Accomplish  the  modification 
In  accordance  with  a  method  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO).  FAA,  Transport 
Airplane  Directorate.  Or 

(2)  Install  a  supplemental  on-ground  wing 
leading  edge  ice  protection  system  in 
accordance  with  McDonnell  Douglas  DC-9 
Service  Bulletin  30-65.  dated  October  8, 
1992 

(d)  Upon  the  accomplishment  of  the 
modification  required  by  paragraph  (c)  of  this 
AD.  revise  the  AFM  in  accordance  with 
either  paragraph  (d)(1)  or  (d)(2)  of  this  AD: 

(1)  Revise  the  Limitations  section  to 
include  appropriate  operating  procedures 
relative  to  operation  of  the  modification 
required  by  paragraph  (c)  of  this  AD.  These 
operating  procedures  must  be  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO).  ?\A.  Transport 
Airplane  Directorate.  Or 

(2)  Revise  the  Limitations  section  to 
include  the  following  operating  procedures 
relative  to  the  operation  of  the  modification 
required  by  paragraph  (c)  of  this  AD.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Use  of  Bleed  Air  Anti-Ice  System 

Caution 

The  Model  DC-9-10  series  airplane  has  a 
wing  design  with  no  leading  edge  high  lift 
devices,  such  as  slats.  Wings  without  leading 
edge  devices  are  particularly  susceptible  to 
loss  of  lift  due  to  wing  icing.  Minute  amounts 
of  ice  or  other  contamination  (equivalent  to 
medium  grit  sandpaper)  on  the  leading  edges 
or  wing  upper  surfaces  can  cause  a 
significant  reduction  in  the  stall  angle-of- 
attack.  1  his  can  increase  the  stall  speed  up 
to  30  knots.  The  increased  stall  speed  can  be 
well  above  the  stall  warning  (stick  shaker) 
activation  speed. 
(End  Of  Cautionary  Note] 

The  bleed  air  anti-ice  system  must  be  on 
whervever  icing  conditions  exist  or  are 
anticipated,  when  on  the  ground,  until 
immediately  prior  to  commencement  of 
takeoff  roll." 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  ccMnpliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  .Mrplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appiropriate  FAA  Principal  Maintenance 
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IrispecJor,  who  may  add  coirjiier.ts  and  then 
send  il  to  the  Manager.  Los  Aug? les  ACX). 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  maybe 
obtained  from  the  Los  Angeles  ACX) 

(fl  Special  flight  permits  may  be  issued  tn 
accordance  with  F.AR  21 .197  and  21.199  to 
operate  the  airplane  to  a  location  v\-h<>re  the 
requirements  of  this  .AD  can  be 
acconplished. 

(g)  The  installation  of  a  supplemental  on- 
ground  wing  leading  edge  ice  protection 
system  shall  be  done  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bidletiu 
30-65.  dated  October  8,  1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a!  and  1  CFS 
Part  51.  as  of  July  22.  1993  (58  FR  33898. 
Ji.ine  22.  1993).  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O.  Box 
1771.  Long  Beach.  California  90646-1771. 
Attention:  Business  Unit  Manager.  Technical 
Administrative  Support,  Dept.  LSI,  Mail 
Code  2-98.  Copies  may  be  inspects!  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Rentor,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office  (ACO!. 
^229  East  Spring  Street.  Long  Beach. 
Cjlifornia;  or  at  the  Office  of  the  Federal 
Register.  8O0  North  Capitol  Street.  N\V.,  suite 
700.  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
July  22.  1993. 

Issued  in  Rmtcwu  Washington,  on  February 
28,  1994. 

Darrell  M.  Pedersoo. 

Actirg  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice 
(FR  Doc  94-4952  Filed  3-3-94;  8:45  am) 
BHJJNO  CODE  •»tft-13-« 


COMMODITY  FUTURES  TRAWH3 
COMMISSION 

17CFRPart30 

Foreign  Option  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  on  the  3- 
month  Canadian  Bankers"  Acceptance 
Futures  Contract  traded  on  the  Montreal 
E.xchange  to  be  offered  or  sold  to 
persons  located  in  the  United  States. 
This  Order  is  issued  pursuant  to:  (1) 
Commission  rule  30.3(a).  17  CFR  30.3(a) 
(1993).  which  makes  it  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of 
a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such 
foreign  option  to  be  offered  or  sold  in 
the  United  States;  and  (2)  the 
Commission's  Order  issued  on  July  20. 


1988,  53  FR  28840  OuJy  29,  1988). 
authorizing  certain  option  products 
traded  on  the  Montreal  Exchange  to  be 
offered  or  sold  in  the  United  Slates. 
EFFECTIVE  DATE:  April  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang.  Esq.,  Division  of  Trading  and 
Markets,  Commodity  Futtires  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-6955. 

Stff>PLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order 

Order  Under  Commission  Rule  30.3{a) 
Permitting  Option  Contracts  on  the  3- 
month  Canadian  Bankers'  Acceptance 
Futures  Contract  Traded  on  the 
Montreal  E.xchange  to  be  Offered  or 
Sold  in  the  United  States  Thirty  Days 
after  Publication  of  this  Notice  in  the 
Federal  Register. 
By  Order  issued  on  July  20.  1988 
("Iniitial  Order"),  the  Commission 
authorized,  pursuant  to  Commission 
rule  30  3(aJ,i  certain  option  products 
traded  on  the  Montreal  Exchange  to  be 
offered  or  sold  in  the  United  States.  53 
FR  28840  (July  29,  1988).  Among  other 
conditions,  the  Initial  Order  specified 
that: 

Except  as  otherwise  pensitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder.  *  *   *  no  offer  or  sale  of  ar.y 
Montreal  Exchange  option  product  in  the 
United  States  shall  be  made  until  thirty  days 
after  publication  in  the  Fe4er«l  Register  of 
notice  specifying  the  particular  option{$;  to 
be  offered  or  sold  pursuant  to  this  Order. 

By  letter  dated  February  9,  1994  the 
Montreal  Exchange  represented  that  it 
would  be  introducing  an  option  contract 
based  on  the  3-month  Canadian 
Bankers'  Acceptance  Futures  Contract 
The  Montreal  Exchange  has  requested 
that  the  Commission  supplement  its 
Initial  Order  and  subsequent  Order* 
authorizing  Options  on  the  Government 
of  Canada  Bond  Futures  by  also 
authorizing  the  Montreal  Exchange's 
Option  Contract  on  the  3-month 
Canadian  Bankers'  Acceptance  Futvires 
Contract  to  be  offered  or  sold  to  persons 
in  the  United  States.  Upon  due 
consideration,  and  for  the  reasons 
previously  discussed  in  the  Initial 
Order,  the  Commission  believes  that  the 
request  for  authorization  to  offer  or  sell 
an  option  contract  on  the  3-month 
Canadian  Bankers'  Acceptance  Futures 
Contract  should  be  granted. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a)  and  the  Commission's 


Initial  Order  issued  on  July  20,  1988. 
and  subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  the  Montreal 
Exchange's  Option  Contract  on  the  3- 
month  Canadian  Bankers'  .Acceptance 
Futures  Contract  to  be  offered  or  sold  to 
persons  located  in  the  United  States 
thirty  days  after  publication  of  this 
Order  in  the  Federa]  Register 

Contract  Specifications 

Options  Oft  3-Month  Canadian  Bankers' 
Acceptance  Futures 

Underlying  Interest 

One  (1)  3-nKmth  Canadian  Bankers' 
Acceptance  Futures  (BAX)  contract 
representing  C$1 .000,000  principal  of  3- 
month  Canadian  Bankers'  Acceptances. 

Description 

A  buyer  of  one  option  on  3 -month 
Bankers'  Acceptance  Futures  may 
exercise  the  option  to  assume  a  position 
in  one  3-fnoath  Bankers'  Acceptance 
Futures  (BAX)  contract  (long  position  if 
the  option  is  a  call  and  sho.t  position  if 
the  option  is  a  put)  of  a  specified 
contract  month  at  a  specified  strike 
price. 

The  seller  of  one  option  on  3-month 
Bankers'  Acceptance  Futures  has  the 
obligation  of  assuming,  if  the  option  is 
exercised  by  the  buyer,  a  position  in  one 
3-month  Bankers'  Acceptance  Futures 
(BAX)  contract  (short  position  if  the 
option  is  a  call  and  long  position  if  the 
option  is  a  put)  of  a  specified  contract 
month  at  a  specified  strike  price. 

Pnce  Quotation 

Quoted  in  points  where  each  .01  of  a 
point  (1  basis  point)  represents  C$25. 
For  example,  a  quote  of  0.46  represents 
a  total  option  premium  of  C$1,150  (i.e. 
46  basis  pointsxC325). 

Minimum  Price  Incretnent  (Tick  Size 
and  Vaiue) 

0.01  point  (also  known  as  one 
tick)=CiS25  per  contract  (same  as  itx 
underlying  futures). 


'Commission  rule  30.3(a).  17  CFR  30.3(a)  (1993), 
maltes  it  unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product  unti)  the 
Commiision.  by  order,  authorizes  such  foreig.n 
option  to  be  offered  or  sold  in  the  United  States. 

J  See  56  FR  3207  (January  29.  1991 ). 


Strike  Prices 

Strike  prices  are  set  at  maximum  0.50 
point  intervals.*  Two  (2)  in-the-money 
and  two  (2)  out-of-the-money  strike 
prices  v\ill  generally  be  available  (for 
example,  if  a  specific  BAX  futures 
settlement  price  is  90,  option  strike 
prices  may  be  set  at  89.  89  50.  90.  90.50. 
91). 

•  Strike  prices  of  the  nearest  contract 
month  may  be  set  at  .25  point  interval. 

Contract  Months 

Options  available  on  the  four  nearest 
months  in  the  BAX  futures  quarterly 
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cycle,  i.e.  March,  June,  September  and 
Etecember. 

Trading  Hours 

8;20  a.m.  to  3  p.m.  (EST/EDT) 

Last  Trading  Day 

Options  trading  shall  terminate  at  the 
same  date  and  time  as  the  underlying 
futures  contract,  i.e.  at  10:00  a.m.  (EST/ 
EDT)  on  the  second  London  (U.K.) 
business  day  prior  to  the  third 
Wednesday  of  the  contract  month. 

Exercise 

American  style,  i.e.  buyers  of  futures 

options  may  exercise  their  options  on 
any  business  day  up  to  and  including 
the  expiration  date  (prior  to  the  daily 
cut-off  time).  The  Clearing  Corporation 
assigns  exercise  notices  to  sellers  of 
options  according  to  a  random  selection 
process.  In-the-money  options  are 
automatically  exercised  by  the  Clearing 
Corporation  at  expiry  (unless  otherwise 
instructed).  The  final  settlement  price  of 
the  underlying  futures  contract  will  be 
used  as  a  reference  to  determine  which 
options  may  be  exercised  automatically 
at  expir\'. 

Expiration 

The  last  trading  day. 

Minimum  Margin  Requirements 

The  minimum  margin  is  subject  to 
periodic  changes. 

Buyers  of  Options 

•  Premium  must  be  paid  in  full  when 
the  option  is  bought. 

Uncovered  Writers  of  Options 

•  Market  value  of  the  option  plus  the 
margin  required  for  the  underlying 
futures  contract  less  half  of  the  amount 
that  the  option  is  out-of-the-money. 


Minimum:  market  value  of  the  option 
plus  50%  of  the  margin  required  on  the 
underlying  futures  contract  (futures 
speculator  or  hedger  rate,  as  the  case 
may  be). 

Options-Futures  Spread 

•  Short  Call-Long  Futures  or  Short 
Put-Short  Futures. 

•  The  underlying  market  value  of  the 
option  plus  the  margin  required  for  the 
underlying  futures  contract  less  half  of 
the  amount  that  the  option  is  in-the- 
money.  Minimum;  market  value  of  the 
option  plus  50%  of  the  margin  required 
on  the  underlying  futures  contact 
(futures  speculator  or  hedger  rate,  as  the 
case  may  be). 

•  Long  Call-Short  Futures  or  Long 
Put-Long  Futures. 

•  The  margin  required  is  the  greater 
of  the  market  value  of  the  option  or  the 
margin  required  on  the  futures  contract. 

Other  Combinations 

•  Special  rules  apply  to  calculate 
margin  requirements  for  other 
combinations. 

Position  Limits 

The  maximum  number  of  options  and 
underlying  futures  contract  net  on  the 
same  side  of  the  market  in  all  contract 
month  combined  which  a  person  may 
own  or  control  shall  be  as  follows: 

(a)  For  speculators:  5,000  futures 
equivalent  contracts. 

(b)  For  hedgers:  The  greater  of  7,000 
futures  equivalent  contracts  or  of  such 
a  limit  to  be  established  and  published 
on  a  monthly  basis  by  the  Exchange 
based  on  20%  of  the  average  daily  open 
interest  for  all  Canadian  Bankers' 
Acceptance  futures  contract  during  the 
preceding  three  calendar  months  or 
such  other  position  limits  as  may  be 
determined  by  the  Exchange. 


For  the  purpose  of  calculating  these 
limits,  positions  in  the  options  contracts 
are  aggregated  with  positions  in  the 
underlying  futures  contract.  For 
aggregation  purposes,  the  futures- 
equivalent  of  one  in-the-money  options 
contract  is  one  futures  contract  and  the 
futures-equivalent  of  one  at-the-money 
option  or  out-of-the-money  contract  is 
half  a  futures  contract. 

Reporting  Levels 

300  options  or  300  futures  equivalent 
contracts  for  positions  involving  the 
option  and  the  underlying  futures 
contract. 

Ticker  Symbol 

OBX. 
Clearing  Corporation 

Trans  Canada  Options  Inc. 

List  of  Subjects  inl7  CFR  Part  30 

Commodity  futures,  Commodity 
options.  Foreign  transactions. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows; 

Authority:  Sees.  2(a)(1)(A).  4,  4c,  and  8a  of 
the  Q)nimod»ty  Exchange  Act.  7  L'.S.C.  2,  6, 
6c  and  12a. 

Appendix  B  to  Part  30    [Amended] 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  the  "Montreal 
Exchange"  to  read  as  follows; 

Appendix  B — Option  Contracts 
Permitted  To  Be  Offered  or  Sold  in  the 
U.S.  Pursuant  to  §  30.3(a) 


Exchange 


Type  of  contract 


FR  date  and  citation 


Montreal  Exchange 


Options  on  the  3-month  Canadian  Bankers" 
Acceptance  Futures  Contract. 


^994; 


FR 
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Issued  ui  Washington,  DC.  on  March  1. 
1994. 

Jean  A.  Webb. 

Secretary  to  the  Comtnisucm. 
(FR  Doc.  94-5044  Filed  3-3-94;  8:45  am] 

BILUNQ  CODE  6351-01-P 


DEPARTMEKT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4  and  123 
fT.D.  95-96] 
RIN  1515-AB31 

Reporting  Requirements  for  Vessels, 
Vehicles,  and  Individuals;  Correction 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
certain  editorial  errors  that  appeared  in 
p.  final  rule  document  published  in  the 
Federal  RegistBron  December  21,  1993. 
regarding  reporting  requirements  for 
vessels,  vehicles,  and  individuals. 
EFFECTIVE  DATE:  March  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  R.  Vilders,  Attorney. 
Regulations  Branch,  (202)  482-6930. 
SUPPLEMENTARY  INFORMATION:  On 
December  21. 1993,  Customs  published 
a  document  in  the  Federal  Register 
(ID.  93-06,  58  FR 67312).  that 
amended  the  Customs  Regulations  to 
implement  certain  provisions  of  the 
Customs  Enforcement  Act  of  1986.  a 
pert  of  the  Anti-Drug  Abuse  Act  of  1966. 
desigr^ed  to  strengthen  Federal  efforts  to 
improve  the  enforcement  of  Federal 
drug  laws  and  enhance  the  interdiction 
of  illegal  drug  shipments.  The 
regulatory  changes  pertained  to  the 
arnval.  entry,  and  departure  reporting 
requirements  applicable  to  vessels, 
vehicles,  and  individuals,  and  informed 
the  {jublic  regarding  applicable  penalty. 
seizure  and  forfeiture  provisions  for 
violation  of  the  provisions. 

The  document  removed  considerable 
footnote  material  in  part  4  of  the 
Customs  Regulations  (19  CFR  part  4). 
However,  although  the  footnote  matenal 
at  the  bc^om  of  pages  was  removed,  the 
superscript  footnote-referencing 
designation  in  the  regulatory  text  was 
not.  This  document  corrects  that  error 
This  document  also  removes  two  other 
footnotes  in  Part  4 — footnotes  92  and 
118 — that  should  have  been  rerao\'ed. 
along  with  their  superscript  footnote- 
referencing  designations,  because  the 
material  they  reference  has  been 
changed  or  deleted. 

Further,  one  of  the  amendments  in 
this  document  was  to  part  123.  which 


required  a  revision  to  the  then  last 
sentence  of  §  123.0.  Before  T.D  93-96 
was  published,  however,  another 
docUiXent.  pertaining  to  the  user  fees 
Customs  collects  for  certain  services, 
was  pubhshed  on  October  21,  1993 
(T.D.  93-65,  56  FR  54271)  that  also 
amended  part  123  by  adding  a  new- 
sentence  at  the  end  of  §  123.0.  This 
circumstance  of  another  document  (T.D. 
93-85)  adding  a  new  last  sentence  to  the 
same  section  being  revised  by  T.D.  93- 
96.  requires  that  the  mstruction  in  T.D. 
93-96  be  corrected  to  read  that  the  next 
to  the  last  sentence  in  §  123.0  be  revised 
to  read  as  indicated. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  31.  1993  of  the  final 
regulations  (T.D.  93-96),  which  were 
the  subject  of  FR  Doc  93-30908.  is 
corrected  as  follows: 

1.  On  page  67315.  in  the  second 
column,  the  second  instruction  is 
corrected  to  read: 

"Fart  4  is  amended  by  removing  and 
reserving  footnotes  4.  5.  7.  8.  8a.  9,  10, 
11,  13,  14,  15,  16a,  16b,  19,  20.  23,65. 
72,  79.  91,  92.  95.  98.  and  118,  and 
remo\ing  the  superscript  footnote- 
referencing  designaticMis  4,  5,  7.  8.  8a.  9. 
10,  11,  13.  14.  15,  16a,  16b,  19,  20,  23. 
65,  72,  79,  91.  92.  95,  98,  and  118  from 
the  text" 

2.  On  page  67317,  in  the  second 
column,  in  §  123.0,  the  second 
instruction  is  corrected  to  read  "Section 
123.0  is  amended  by  revising  the  next 
to  the  last  sentence  to  read  as  follows: '. 

Dated:  March  1.  1994. 
Harold  M.  Singer, 
Chief.  Regulations  Branch. 
(FR  Doc.  94-5024  Filed  3-3-94;  8:45  ami 
BILUMO  CODE  4S2(Mn-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVtCES 

Food  and  Drug  Administration 

21  CFR  Part  886 

[Docket  No.  01N-O2fi1] 

Medical  Devices;  Reclasslffcation  and 
Codification  of  the  Dally  Wear  Soft  and 
Dally  Wear  NonhydrophUic  Plastic 
Contact  Lenses 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  codif>'ing  the 
redassiBcation  of  daily  wear  soft  and 
daily  wear  nonhydrophilic  plastic 


contact  lenses  from  class  IH  (premarket 
approval)  into  class  IJ  (sp)ecial  controist. 
Elsewhere  in  this  issue  of  the  Federal 
Register  FDA  has  issued  an  order  of 
reciassihcation  as  required  by  the  Safe 
Medical  De\ices  Act  of  1990  (the 
SMDA)  This  reclassification  only 
applies  to  daily  wear  soft  and  daily  wear 
nonhydrophilic  contact  lenses  Lenses 
intended  for  extended  wear  will  remain 
in  class  111,  as  will  contact  lens 
accessories.  The  SMD.\  also  requires 
FDA  to  put  into  place  any  regulatory 
safeguards  that  are  necessary  to  provide 
reasonable  assurance  of  the  safetv  and 
effectiveness  of  the  reclassified  lenses. 
Thus,  elsewhere  in  this  issue  of  the 
Federal  Register,  in  coniunction  with 
the  order  reclassifying  the  devices,  FDA 
is  announcing  the  availability  of  a 
guidance  document  describing  those 
safeguards  in  the  form  of  eN-idence 
needed  to  demonstrate  the  substantial 
equivalence  of  new  daily  wear  soft  and 
daily  wear  nonhydrophilic  contact 
lenses  to  lenses  already  marketed. 
DATES:  This  codification  becomes 
effective  April  4,  1994  The 
reclassification  action  published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  effective  March  4,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850,  301- 
594-2205. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Medical  De\ice  Amendments  of  1976 
(Pub.  L  94-295),  Congress  classified  all 
transitional  devices  (i.e  ,  those  devices 
pre\'iously  regulated  as  drugs), 
including  daily  wear  soft  and  daily  wear 
nonhydrophihc  plastic  contact  lenses, 
into  class  111  (premarket  approval).  The 
SMDA  (Pub.  L.  101-629),  reflecting 
congressional  concern  that  many 
transitional  devices  were  being  over 
regulated  in  class  111,  directed  FDA  to 
collect  certain  safety  and  effectiveness 
information  from  the  manufacturers  of 
transitionel  devices  and  review  the 
classifications  of  those  still  remaining  in 
class  111  to  determine  if  the  devices 
could  be  down  classified  into  class  U 
(special  controls)  or  class  1  (general 
controls)  The  SMDA  made  further 
provision  with  respect  to  the 
reclassification  of  dealy  wear  soft  and 
daily  wear  nonhydrt^hilic  plastic 
contact  lenses.  Section  4(b)(3)(A)  of  the 
SMDA  provided  that,  notwithstanding 
the  provisions  for  reclassification  of 
other  transitional  devices,  daily  wear 
sofi  and  daily  wear  nonhydrophilic 
plastic  contact  lenses  v^-ould  not  be 
retained  in  class  III  unless  FDA 
determined  that  the  devices  meet  the 
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statutory  criteria  for  a  class  III  device. 
Further^  if  FDA  did  not  determine  that 
these  contact  lenses  must  remain  in 
class  III  and  pubUsh  such  determination 
by  November  28,  1993,  in  the  Federal 
Register,  then,  under  section  4(b)(3)(D) 
of  the  SMDA,  FDA  "shall  issue  an  order 
placing  the  lenses  in  class  IT." 

Both  the  language  and  legislative 
history  of  the  SMDA  make  it  clear  that 
the  reclassification  of  daily  wear  soft 
and  daily  wear  nonhydrophihc  contact 
lt;nses  would  occur  as  a  matter  of  law 
unless  FD.\  published  a  finding  that  the 
devices  should  remain  in  class  III.  FDA 
has  not  made  such  a  finding:  FDA 
believes  that  the  safety  and  effectiveness 
of  daily  wear  soft  and  daily  wear 
nonhydrophilic  plastic  contact  lenses 
can  be  ensured  through  specified 
special  controls  as  authorized  by  the 
SMDA.  As  required  by  section  4(b)(3)(D) 
of  the  SMD,\,  therefore,  FDA  has  issued 
an  order  reclassifying  the  devices  from 
class  III  (premarket  approval)  into  class 
II  (special  controls).  This  order  appears 
elsewhere  in  this  issue  of  the  FederaJ 
Register.  In  conjunction  with  the  order, 
FDA  is  also  issuing  a  guidance 
document  for  premarket  notifications 
for  the  reclassified  contact  lenses, 
entitled  'Premarket  Notification  (510W) 
Guidance  Document  for  Daily  Wear 
Contact  Lenses." 

Pending  original  and  supplemental 
applications  for  premarket  approval  for 
daily  wear  soft  or  daily  wear 
nonhydrophihc  plastic  contact  lenses 
currently  filed  with  the  agency  must  be 
examined  to  identify:  (1)  Those  that  are 
no  longer  subject  to  premarket  approval 
review  and  can  be  converted  to  510(k)'s 
or  withdrawn  and  resubmitted  to  FDA 
by  the  apphcant  to  be  evaluated  through 
the  510(k)  process;  and  (2)  those  which 
can  be  withdrawn  by  the  applicant  and 
are  not  required  to  be  resubmitted  and 
evaluated  as  a  510(k)  prior  to 
implementing  the  request.  FDA  review 
of  affected  premarket  approval 
applications  (PMA's)  will  be  suspended 
until  the  respective  sponsor  amends  its 
application,  setting  forth  the  status  of 
the  devices  and  the  administrative 
actions  requested  to  be  taken  regarding 
its  application.  Sponsors  of  PMA's 
affected  by  the  reclassification  should 
refer  to  the  order  published  elsewhere 
in  this  issue  of  the  Federal  Register  for 
information  on  actions  necessary 
regarding  any  pending  applications 
affected  by  the  automatic 
reclassification. 

Enviromnental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

FDA  has  carefully  examined  the  costs 
and  benefits  of  this  action  in  accordance 
with  the  requirements  of  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  The 
agency  concludes  that  the  rule  is  not  a 
significant  rule  as  defined  in  Executive 
Order  12866.  Further,  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act.  The  reclassification  will  reduce  the 
regulatory  costs  to  manufacturers  of 
these  lenses  because  the  cost  of 
complying  with  premarket  notification 
requirements  is  substantially  less  than 
the  cost  of  complying  with  premarket 
approval  requirements. 

Accordingly,  the  regulations  at 
§§886.5916  and  886.5925  (21  CFR 
886.5916  and  886.5925)  are  amended  as 
set  forth  below. 

List  of  Subjects  in  21  CFR  Part  886 

Medical  devices,  Ophthalmic  goods 
and  services. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  886  is 
amended  as  follows: 

PART  886— OPHTHALMIC  DEVICES 

1.  The  authority  section  for  21  CFR 
part  886  continues  to  read  as  follows: 

Authority;  Sees.  501,  510,  513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 

2.  Section  886.5916  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§386.5916    Rigid  gas  permeable  contact 
lens. 

***** 

(b)  Classification.  (1)  Class  II  if  the 
device  is  intended  for  daily  wear  only. 

(2)  Class  ni  if  the  device  is  intended 
for  extended  wear. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28, 
1976,  an  approval  under  section  515  of 
the  act  is  required  before  a  device 
described  in  paragraph  (b)(2)  of  this 
section  may  be  conmiercially 
distributed.  See  §  886.3. 

3.  Section  886.5925  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§  386.5925    Soft  (hydrophllic)  contact  lens. 

***** 

(b)  Classification.  (1)  Class  II  if  the 
device  is  intended  for  daily  wear  only. 

(2)  Class  III  if  the  device  is  intended 
for  extended  wear. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28, 
1976,  an  approval  under  section  515  of 
the  act  is  required  before  a  device 
described  in  paragraph  (b)(2)  of  this 
section  may  be  commercially 
distributed.  See  §886.3. 

Dated:  February  24, 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  94-4696  Filed  3-3-94;  8:45  am) 

BILUNQ  CODE  «160-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT1 4-1 -5669;  FRL-4843-9] 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
the  State  of  Montana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

summary:  The  EPA  is  approving  the 
State  Implementation  Plan  revision 
submitted  by  the  Crovemor  of  Montana 
on  October  19,  1992  for  the  purpose  of 
establishing  a  Small  Business  Stationarv' 
Source  Technical  and  Environmental 
Compliance  Assistance  Program  to 
satisfy  the  Federal  mandate  of  the  Clean 
Air  Act  to  ensure  that  small  businesses 
have  access  to  the  technical  assistance 
and  regulatory  information  necessary  to 
comply  with  the  Act.  Since  this  is  a 
voluntary  program  that  does  not  impose 
any  new  regulatory  burdens  on  small 
businesses,  the  EPA  is  proceeding  with 
a  direct  final  approval  of  this  SIP 
revision.  The  rationale  for  this  approval 
fallows. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  April  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  Mail  Code  8ART-.\P.  EPA 
Region  8,  999  18th  Street,  suite  500. 
Denver,  Colorado  80202-2405,  (303) 
294-7539. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  of  Revision 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (Act),  as  amended  in 
1990,  will  require  regulation  of  many 
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small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  Fmancial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  en  small 
businesses,  the  Act  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PRC)GR.\M),  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 
approved  State  Implementation  Plan 
(SIP).  In  addition,  the  Act  directs  the 
Environmental  Protection  Agency  (EPA) 
to  oversee  these  small  business 
assistance  programs  and  report  to 
Congress  on  their  implementation.  The 
requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
Title  V  of  the  Act.  In  February  1992.  the 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  State  of  Montana  has  submitted  a 
SIP  revision  to  the  EPA  in  order  to 
satisfy  the  requirements  of  section  507. 
In  order  to  gain  full  approval,  the  State 
submittal  must  provide  for  each  of  the 
foUowang  PROGR.AM  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

II.  Summary  of  Submittal 

The  State  of  Montana  has  met  all  of 
the  requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRr\M 
elements.  House  Bill  (HB)  318  signed 
into  law  on  April  23.  1993,  provides 
authority  for  the  Montana  Department  of 
Health  and  Environmental  Sciences  to 
establish  a  PROGRAM.  The  Montana 
Board  of  Health  and  Environmental 
Sciences  held  a  public  hearing  on 
September  25.  1992  to  consider  and 
approve  the  PROGRAM,  which  will 
amend  the  Montana  SIP  to  add  Chapter 
10  of  Volume  I.  The  Montana 
PROGRAM  was  submitted  to  the  EPA  by 


the  Governor  of  Montana  on  October  19. 
1992  as  an  addition  to  the  Montana  SIP. 
It  was  initially  reviewed  for 
administrative  and  technical 
completeness,  and  was  deemed 
complete  on  April  19,  1993.  The 
submittal  was  then  reviewed  for 
approveability  by  EPA  Region  VIII  and 
EPA  headquarters.  One  of  the  EPA 
headquarters  reviewers,  the  Office  of  the 
Small  Business  and  Asbestos 
Ombudsman  (OSBO)  did  not  concur  on 
the  Montana  PROGRAM  for  the 
following  reasons:  (1)  Insufficient 
designation  of  Small  Business 
Ombudsman  position  in  the  Montana 
Department  of  Commerce  (DOC)  to 
make  an  effective  decision;  (2)  No 
designated  role  for  the  SBAP  to  act  as 
secretariat  to  the  CAP  and  Ombudsman; 
(3)  Manpower  resources  appear 
inadequate  to  support  the  SB.\P,  and 
there  are  no  quantitative  or  qualitative 
or  other  support  for  the  SB.\P  from  the 
DOC  or  others;  and  (4)  It  is 
advantageous  for  the  Ombudsman  and 
the  SBAP  to  both  have  a  toll-free  hotUne 
to  ser\'e  the  pubUc.  The  State  addressed 
these  issues  in  a  letter  dated  January'  3. 
1994,  and  subsequently  received  the 
concurrence  of  the  OSBO. 

A.  Small  Business  Assistance  Program 

The  State  has  met  the  first  PROGRAM 
element,  the  establishment  of  a  SBAP  to 
provide  technical  and  compliance 
assistance  to  small  businesses,  by 
committing  m  its  SIP  revision  Chapter 
10.2.3  to  establish  a  SB.\P  in  the 
Montana  Department  of  Health  and 
Envirorunental  Sciences.  Air  Quality 
Bureau.  It  will  be  administered  by  an 
environmental  specialist.  Chapter  10.2.3 
describes  the  details  of  the  SB.\P.  which 
meet  the  six  requirements  set  forth  in 
section  507(a).  including  such  activities 
as:  (IJ  "Provide  information  to  small 
business  stationarj'  sources  on 
compliance  methods  and  technologies;" 
(2)  "Provide  information  to  small 
business  stationary  sources  on  ... 
pollution  prevention  and  accidental 
release  detection  and  prevention;"  (3) 
"Assist  small  business  stationary 
sources  in  determining  applicable 
requirements  under  this  chapter  and  in 
receiving  permits  in  a  timely  and 
efficient  manner;"  (4)  "Provide  small 
business  stationarv-  sources  timely 
notice  of  both  their  rights  and 
obligations  under  this  chapter;"  (5) 
"Provide  information  ...  regarding  the 
availabibty  of  audits  services  which  are 
useful  for  determining  compliance 
status  with  the  requirements  of  this 
chapter;"  and  (6)  Consider  "  ...  requests 
from  small  business  stationary'  sources 
for  modifications  of  work  practices  or 
technological  methods  of  compliance." 


B.  Ombudsman 

The  State  has  met  the  second 
PROGR.\M  element,  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process,  by 
locating  the  office  of  the  Ombudsman  in 
the  Montana  DOC  as  stated  in  Chapter 
10.2.2  of  its  SIP  revision 

C.  Compliance  Advisory  Pane! 

The  third  PROGRAM  element  is  the 
creation  of  a  CAP  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  The  CAP  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owners  of  small  businesses:  four 
members  selected  by  the  State 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  The  Act  also  delineates 
four  responsibibties  of  the  Panel: 

(1)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP.  difficulties  encountered  and  the 
degree  and  severity  of  enforcement 
actions; 

(2)  To  periodically  report  to  the  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act.  and 
the  Regulatory  Flexibility  Act '; 

(3)  To  review  and  assure  that 
information  for  small  businesses  is 
easily  understandable;  and 

(4)  To  develop  and  disseminate  the 
reports  and  advisory  opinions  made 
through  the  SBAP. 

The  State  has  met  these  requirements 
by  committing  in  Chapter  10.2.4  of  its 
SIP  revision  to  appoint  the  members  of 
the  CAP  as  stated  above,  and  to 
designate  to  the  CAP  the  four 
responsibibties  listed  in  the  Act. 

D.  Eligibility 

Section  507(c)(1)  of  the  Act  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary'  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 


>  Section  507(e)(l)rB)  requires  the  CAP  lo  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  tince  State  agencies  arp 
not  required  to  comply  with  them.  EP.\  believes 
that  the  Slate  PROGRAM  must  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  lo 
thegpnerel  principles  of  these  Federal  statutef 
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The  State  of  Montana  has  established 
a  mechanism  for  ascertaining  the 
ehgibility  of  a  source  to  receive 
assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  Act.  This  mechanism  is 
contained  in  the  State's  Title  V  enabling 
legislation,  HB  318,  Section  1.  which  is 
Chapter  10.2.1  of  the  State's  SIP 
revision. 

The  State  of  Montana  has  provided  for 
public  notice  and  comment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C), 
(D),  and  (E)  of  the  Act  but  do  not  emit 
more  than  100  tpy  of  all  pollutants.  This 
provision  is  contained  in  Chapter  10.2.1 
of  the  State's  SIP  revision. 

The  State  of  Montana  has  provided  for 
exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  Act.  This  provision 
in  contained  in  Chapter  10.2.1  of  the 
State's  SIP  revision. 

III.  Final  Action 

In  this  action,  the  EPA  is  approving 
the  SIP  revision  submitted  by  the  State 
of  Montana.  This  SIP  revision 
implements  each  of  the  PROGRAM 
elements  required  by  section  507  of  the 
Act.  Chapter  10.3  of  the  revision 
contains  a  schedule  for  implementation 
of  the  PROGR.\M  by  November  15. 
1994.  The  EPA  is  therefore  approving 
this  submittal. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
.^dminist^ato^  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  PR  2214-2225).  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Majiagement  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  en  September 
30,  1993. 


Under  the  Regulator^'  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EP.\  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

By  this  action,  the  EPA  is  approving 
a  State  program  created  for  the  purpose 
of  assisting  small  businesses  in 
complying  with  existing  statutory  and 
regulatory  requirements.  The  program 
being  approved  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  which 
small  businesses  may  elect  to  take 
advantage  of  assistance  provided  by  the 
State.  Because  the  EPA's  approval  of 
this  program  does  not  impose  any  new 
regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

List  of  Subject  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Small  business 
assistance  program. 

Dated:  February  16,  1994. 
Robert  L.  Duprey, 

Acting  Regional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  asfollows: 

Authority:  42  U  S  C  7401-7671q. 

Subpart  BB — Montana 

2.  Section  52.1389  is  added  to  subpart 
BB  to  read  as  follows: 

§52.1389    Small  business  stationary 
source  technical  and  environmental 
compltance  assistance  program. 

The  Governor  of  Montana  submitted 
on  October  19, 1992  a  plan  to  develop 
and  implement  a  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program  to  meet  the  requirements  of 
section  507  of  the  Clean  Air  Act  by 
November  15,  1994.  The  plan  commits 
to  provide  technical  and  compliance 
assistance  to  small  businesses,  hire  an 
Ombudsman  to  serve  as  an  independent 
advocate  for  small  businesses,  and 
establish  a  CompUance  Advisory  Panel 


to  advise  the  program  and  report  to  the 
EPA  on  the  program's  effectiveness. 
[PR  Doc.  94-4991  Filed  3-3-94;  845  am) 

BILUNG  CODE  ft$«0-SO-F 

40  CFR  Part  180 
[OPP-300313A;  FRL-4747-*] 
RIN  2070-AB78 

Definitions  and  Interpretations; 
Sorghum 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rale. 

SUMMARY:  This  document  amends  40 
CFR  180.1(h)  by  adding  definitions  of 
the  commodity  terms  "sorghum  grain" 
and  "sorghum  fodder  and  forage."  The 
amendment  to  40  CFR  180.1(h)  is  based, 
in  part,  on  recommendations  of  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  4,  1994. 
FOH  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hov't  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(7505W),  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Cr\'stal  Station 
#1,  6th  Floor,  2800  Jefferson  Davis 
Hwry.,  Arlington,  VA  22202,  (703)-308- 
878'3. 

SUPPLEMENTARY  INFORMATION:  Section 
180.1(h)  (40  CFR  180.1(h))  provides  a 
listing  of  general  commodity  terras  and 
listing  of  EPA's  interpretation  of  those 
terms  as  they  apply  to  tolerances  and 
exemptions  from  the  requirement  of  a 
tolerance  for  pesticide  chemicals  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  21  U.S.C.  346a. 
General  commodities  are  listed  in 
column  A  of  40  CFR  180.1(h),  and  the 
corresponding  specific  commodities,  for 
which  tolerances  and  exemptions  from 
the  requirement  of  a  tolerance 
established  for  the  general  commodity 
apply,  are  listed  in  column  B.  As  noted 
in  the  proposal  published  in  the  Federal 
Register  of  November  24.  1993  (58  FR 
62074),  the  Interregional  Research 
Project  No.  4  (IR-4),  New  Jersey 
Agricultural  Experiment  Station,  P.O 
Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903.  requested  that  40 
CFR  180.1(h)  be  amended  as  follows:  (1) 
To  add  the  commodity  term  "sorghum 
(grain)"  to  the  general  category'  of 
commodities  in  column  A  and  to  add 
the  corresponding  specific  commodities 
"Sorghum  spp.  [sorghum  (grain). 
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sundanj^ass  (seed  crop),  and  hybrids  of 
these  grown  for  its  seed]"  to  column  B: 
•ind  (2)  to  add  the  commodity  term 
"sorghum  (fodder,  forage)"  to  the 
general  c:ategor>'  of  commodities  in 
column  A  and  to  add  the  corresponding 
specific  commodities  "Sorghum  spp. 
Isorghum  (fodder,  forage),  sudangrass. 
and  hybrids  of  these  grown  for  fodder 
nnd/or  forage]"  to  column  B. 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  bi^-n 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  it  is  appropriate  to  add 
definitions  for  the  commodity  terms 
"sorghum  grain"  and  "sorghum  fodder 
and  forage"  in  40  CFR  180.1(h). 
Therefore,  the  added  definitions  are 
established  as  set  forth  below. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  s'U.S.C.  601-612), 


the  Administrator  has  determined  that 
rt^gulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

.Mthough  this  regulation  does  not 
establish  or  raise  a  tolerance  level  or 
establish  an  exemption  from  the 
requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  22. 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1(h)  is  amended  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  following 
commodities  listings,  to  read  as  follows. 

§  180.1     Definitions  and  Interpretations. 


(h)- 


Sorghum  (grain) Sorghum  spp.  ((sorghum  (gram),  sudangrass  (seed  crop),  and 

hytjnds  of  tt>ese  grown  tor  its  seed). 

Sorghum  (fodder,  forage)  Sorghum  spp.  ((sorghum  (fodder,  forage),  sudangrass.  and 

hyt>nds  of  these  grown  (or  fodder  ar^dor  forage)). 
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BILLINQ  CODE  65«0-60-f 

40  CFR  Part  180 

[PP  3E4192/R2037;  FRL-4756-3] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Chlorpyrifos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  insecticide 
chlorpyrifos  (O.O-diethyl  0-(3,5,6- 
trichloro-2-pyridyI)phosphorothioatel  in 
or  on  the  raw  agricultural  commodity 
sugarcane.  This  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide  in  or  on  the 
commodity  was  requested  in  a  j>etition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  4.  1994. 
ADDRESSES:  Written  objections  and 
request  for  a  hearing,  identified  by  the 


document  control  number.  (PP  3E4192/ 
R20371,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St..  S\V.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
V'A  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fejes"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Ho)n  L.  Jamerson.  Emergency- 
Response  and  Minor  Use  Section 
(7505W).  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Offi(«  location  and  telephone  number: 


Sixth  Floor,  Crystal  Station  #1.  2800 
Jefferson  Davis  HW7.,  Arlington.  VA 
22202.  (703)-308-8783. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  22.  1993 
{58  FR  67759).  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903. 
had  submitted  pesticide  petition  (PP) 
3E4192  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Florida  and  Hawaii.  The  petition 
requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  propose  the  establishment  of  a 
tolerance  for  residues  of  chlorpvTifos  in 
or  on  the  raw  agricultural  commodity 
sugarcane  at  0.01  part  per  million 
(ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discus.sed  in 
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the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  afTected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  resuh  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 


pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  s'U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Pari  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  22, 1994. 

Douglas  D.  Canipt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [Amended] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  amending  §  180.342(c)  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  sugarcane 
and  by  revising  paragraph  (d) 
introductory  text  to  read  as  follows: 

§  180.342    Chlorpyrlfos;  tolerances  for 
residues. 

*         *         *         •         « 


Commodity 


Parts  per 

milton 


Sugarcane 


0.01 


(d)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  residues  of  the  pesticide 
chlorpyrifos  (0,0diethyl  0-(3.5,6- 
trichloro-2-pyridyl)phosphorothioate)  in 
or  on  the  following  commodities: 
***** 
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40  CFR  Part  180 
[OPP-300308A;  FRL-4756-2] 
RIN  2070-AB78 

Polyethylene  Glycol-Poiyisobutenyl 
Anhyddde-TaH  Oil  Fatty  Acid 
Copolymer;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  a.n 
exemption  horn  the  requirement  of  a 
tolerance  for  residues  of  polyethylene 
glycol-polyisobutenyl  anhydride-tall  oil 
fatty  ac;id  copolymer  when  used  as  an 
inert  ingredient  (surfactant,  dispersing 
agent,  suspending  agent,  or  related 
adjuvant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 
This  regulation  was  requested  by  ICI 
Americas.  Inc. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  4,  1994. 
ADDRESSES:  Written  objections  or 
requests  for  a  hearing,  identified  by  the 
document  control  number,  lOPP- 
300308A1,  may  be  submitted  to:  Hearing 
Clerk  (A-110).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  S\V.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  H\v7,.  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7505\V),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Westfield  Bldg.  North.  6th  Fl..  2800 
Crystal  Drive.  Arlington,  VA  22202. 
(703)-308-8320. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  29, 1993 
(58  FR  68827),  EPA  issued  a  proposed 
rule  to  exempt  from  the  requirement  of 
a  tolerance  residues  of  polyethylene- 
glycol-polyisobutenyl  anhydride-tall  oil 
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fatty  acid  copoUiner  when  used  as  an 
inert  ingredient  (surfactant,  dispersing 
agent,  suspending  agent,  or  related 
adjuvant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  har\est. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  typfts  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocaibons;  surfactants  such  as 
polyoxyetheylene  poI^Tiiers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers,  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
( hemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  tie  proposed 
rule. 

The  data  stibmitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
nlemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 


regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  bv  the  f»?e  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  s.ibstantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178  32). 

Under  Executive  Ord«  r  12866  (58  FR 
51735,  Oct.  4.  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulator}'  action"  as  an  action  that  is 
hkely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary'  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 


thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  9, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U  S.C.  346a  and  371 

2.  Section  180.1001(c)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001     Exerr.ptions  from  the 
requirement  of  a  tolerance. 

***** 

(c)  *    •    • 


Inert  ingredients 


Limits 


Uses 


Polyethylene  gtycot-poiyisobutenyl  anhydrtde-tali  oil 
fatty  acid  copolymer  (minimum  number-average 
molecular  weight  5.000).. 


Surfactant,  dispersing  agent,  suspending  agent,  or  re- 
lated adjuvant. 
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BtLUNO  COOe  6660-60-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Parts  405  and  424 
[BPD-610-F1 
RIN  093d-AE06 

Medicare  Program;  Diagnosis  Codes 
on  Physician  Bills 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
certain  provisions  of  section  1842(p)  of 
the  Social  Security  Act  regarding 
diagnosis  codes  on  physician  bills. 
Under  this  final  rule,  each  bill  or 
request  for  payment  for  a  service 
famished  by  a  physician  under 
Medicare  Part  B  must  include 
appropriate  diagnostic  coding  for  the 
diagnosis  or  the  s\'mptoms  of  the  illness 
or  injury  for  which  the  Medicare 
beneficiary  received  care. 

DATES:  Effective  date:  This  final  rule  is 
effective  April  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Brooks.  R.R.A.  (410)  966-5318. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

Medical  ser\ices  are  furnished  to 
Medicare  beneficiaries  by  providers, 
suppliers,  physicians,  and  other 
specified  practitioners.  Title  XVIII  of  the 
Social  Security  Act  (the  Act)  defines  the 
term  physician.  I'nder  section  1861(r)  of 
the  Act.  the  term  physician,  subject  to 
limitations  concerning  the  scope  of 
practice  by  each  State  and  other 
provisions  of  title  XVIII  of  the  Act. 
means  a  doctor  of — (1)  Medicine  or 
osteopathy;  (2)  Dental  surger>-  or  dental 
medicine;  (3)  Podiatr)';  (4)  Optometry; 
or  (5)  Chiropractic. 

Under  provisions  of  section  1848(g)(4) 
of  the  Act.  as  added  by  section  6102(a) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  100-239).  effective 
for  services  furnished  on  or  after 
September  1.  1990.  each  physician  must 
submit  a  standard  claim  form  (HCFA- 
1300)  directly  to  the  Medicare  carrier  on 
behalf  of  the  beneficiar}'.  regardless  of 
whether  the  physician  provided  the 
services  on  an  assignment-related  basis. 
(Under  Medicare  Part  B.  a  physician 
may  bill  the  patient  directly  for  the 


physician's  services,  thus  requiring  the 
beneficiary  to  seek  reimbursement  from 
Medicare.  Alternatively,  under  section 
1842(b)(3)(B)  of  the  Act.  when  a 
physicicm  furnishes  services  on  an 
assignment-related  basis,  the  physician 
bills  Medicare  directly  in  exchange  for 
the  physician's  agreement  to  accept  the 
Medicare  approved  amount  as  payment 
in  full.  (Rules  concerning  assignment  of 
claims  are  found  at  §§  424.55,  424.56 
and  424.70  et  seq.)  The  HCFA-1500, 
which  is  also  used  by  most  third-party 
payers,  including  Medicaid  and  other 
Federal  government  health  insurance 
programs,  is,  in  effect,  an  itemized  bill. 

Before  September  1, 1990,  if  a 
physician  was  not  paid  directly  by 
Medicare  for  physician  services,  the 
physician  either  billed  the  Medicare 
beneficiary  directly  or  billed  another 
third-party  payer.  The  beneficiary'  then 
sought  pajTnent  from  Medicare  for 
expenses  incurred  in  obtaining  covered 
physician's  services  by  submitting  a 
Patient's  Request  for  Medicare  Pa\Tnent 
(HCFA-1490  S)  to  the  carrier.  This  form 
directs  the  beneficiary  to  attach 
itemized  bills  from  his  or  her  physician 
to  the  form.  In  limited  cases,  as 
provided  under  section  1842(b)(6)(B)  of 
the  Act  and  42  CFR  part  424  when  a 
third  party  made  payment  to  the 
physician,  the  third  party  sought 
reimbursement  from  Medicare  for  this 
payment  by  submitting  a  Request  for 
Medicare  Payment  by  Organizations 
which  Qualify  to  Receive  Payment  for 
Paid  Bills  (HCFA-1490  U).  We  required 
the  physician  to  fill  out  Part  FI  of  this 
form,  which  was  similar  to  an  itemized 
bill. 

Previously,  each  bill  or  request  for 
pajTnent  for  physician  services 
furnished  to  a  Medicare  beneficiary  had 
to  include,  emiong  other  information,  a 
narrative  description  of  the  diagnosis  or 
the  nature  of  the  illness  or  injury  for 
which  the  beneficiary  received  care. 
Although  prior  to  April  1.  1989  there 
was  no  requirement  for  diagnostic 
coding  (that  is.  a  description  of  the 
diagnosis  or  the  nature  of  the  illness  or 
injury  in  a  numeric  code),  many 
physicians  routinely  provided  this 
information.  In  addition,  all  physicians 
provided  a  narrative  description  of 
procedures,  medical  services,  and 
supplies  that  were  furnished  to  a 
beneficiary. 

n.  Legislation  Requiring  Diagnostic 
Coding 

Section  202(g)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L.  100-360),  enacted  July  1,  1988,  added 
paragraph  (p)  to  section  1842  of  the  Act. 
Under  the  provisions  of  section 
1842(p)(l)  of  the  Act,  each  bill  or 


request  for  papnent  for  physician 
services  under  Medicare  Part  B  must 
include  the  appropriate  diagnostic  code 
"as  established  by  the  Secretary"  for 
each  item  or  service  for  which  the 
Medicare  beneficiarj'  received 
treatment. 

The  conference  report  that 
accompanied  Public  Law  100-360 
explained  clearly  the  purpose  of  the 
requirement  for  physician  diagnostic 
coding.  After  rejecting  a  Senate 
provision  that  would  have  required  the 
use  of  diagnosis  codes  on  all 
prescriptions,  because  they  felt  that  the 
requirement  would  have  been  "unduly 
burdensome,"  the  conferees  agreed  to 
require  diagnostic  coding  for  physician 
services  under  Part  B.  They  explained 
their  reasons  for  this  requirement  as 
follows:  "This  information  would  be 
available  for  immediate  use  for 
utilization  review  of  physician  services 
and  could  be  used  in  the  future  to 
facilitate  drug  utilization  review  by 
merging  Part  B  with  drug  claims  data." 
H.R.  Conf.  Rep.  No.  661.  100th  Cong.. 
2nd  Sess.  191  (1988). 

Section  1842(p)(2)  of  the  Act 
authorizes  a  denial  of  payment  for  a  bill 
submitted  by  a  physician  on  an 
assignment-related  basis  if  it  does  not 
include  the  appropriate  diagnostic 
coding. 

Section  1842(p)(3)  of  the  Act  directs 
the  Secretary  to  impose  penalties  if  a 
physician  who  is  not  paid  on  an 
assignment-related  basis  fails  to  provide 
the  appropriate  diagnostic  coding  on  the 
bill  to  the  Medicare  beneficiarv'.  That  is, 
section  1842(p)(3)(A)  of  the  Act 
provides  for  a  civil  money  penahy  not 
to  exceed  $2,000  if  the  physician 
knowingly  and  willfully  fails  to  provide 
the  appropriate  diagnostic  coding. 
Section  1842(p](3)(B)  of  the  Act 
provides  for  a  sanction  under 
1842(j)(2)(A)  of  the  Act  if  the  physician 
"knowingly,  willfully,  and  in  repeated 
cases  fails,  after  being  notified  by  the 
Secretary'  of  the  obligations  and 
requirements  of  this  subsection."  to 
furnish  appropriate  diagnostic  coding. 
Section  lB42(p)(3)  of  the  Act  does  not 
prohibit  the  pa>'ment  of  an  unassigned 
claim  solely  because  the  physician  did 
not  provide  diagnosis  codes.  As 
explained  in  section  I  of  the  preamble, 
effective  for  services  furnished  on  or 
after  September  1,  1990,  regardless  of 
whether  they  provide  services  on  an 
assigrunent  related  basis,  physicians 
submit  claim  forms  directly  to  the 
Medicare  carrier.  The  provisions  of 
section  1848  of  the  Act,  as  added  by 
6102(a)  of  Public  Law  101-239,  do  not 
affect  the  penalties  set  forth  in  this  rule 
for  failure  to  include  diagnostic  coding 
on  physician  bills.  This  final  rule 
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implements  the  provisions  of  section 
1842  (p)(l)  and  (p)(2)  of  the  Act. 

III.  Provisions  of  the  Proposed  Rule 

On  July  21,  1989  we  published  a 
proposed  rule  (54  FR  30558)  to 
implement  the  provisions  of  section 
1842(p){l)  of  the  Act.  We  proposed  that 
each  bill  or  request  for  paj-ment  for 
physician  services  under  Fart  B  would 
have  to  include  appropriate  diagnostic 
coding  "as  established  by  the 
Secretary,"  relating  to  the  nature  of  the 
illness  or  injury  for  which  the  Medicare 
beneficiary  received  care. 

As  noted  above,  generally,  physician 
services  furnished  directly  to  a 
beneficiary  are  paid  under  Medicare 
Part  B.  In  addition,  under  the 
regulations  set  forth  at  subpart  D  of  42 
CFR  part  405,  we  make  pavTnents  to 
hospitals  under  Part  A  for  physician 
services  related  to  the  supervision  and 
teaching  of  interns  and  residents  who 
participate  in  the  care  of  hospital 
inpatients.  Also,  the  proposed  rule  did 
not  apply  to  suppliers  or  other  providers 
whose  services  are  covered  under  Part 
B. 

We  proposed  that  a  physician  would 
be  required  to  furnish  diagnosis  codes 
instead  of  the  narrative  description  that 
was  previously  required.  Wo  proposed 
to  deny  pajinent  for  a  bill  or  request  for 
payment  for  physician  services 
furnished  on  an  assignment-related 
basis  if  the  bill  or  request  for  payment 
does  not  contain  the  appropriate 
diagnostic  coding.  This  would  not  be 
true  for  a  claim  for  physician  sen'ices 
not  furnished  on  an  assignment-related 
basis.  In  other  words,  if  the  beneficiary 
seeks  Medicare  reimbursement  for 
payment  for  physician  services,  we 
proposed  not  to  deny  payment  solely 
because  the  claim  does  not  contain 
diagnosis  codes.  If  enough  information 
were  provided  to  enable  a  carrier  to 
process  the  claim,  it  would  be  processed 
without  the  diagnosis  codes.  As 
explained  in  section  II  of  the  preamble, 
section  1842(p;(3)(B)  of  the  Act  provides 
for  a  sanction  under  section 
1842(j)(2)(A)  of  the  Act  if  the  physician 
"knowingly,  willfully,  and  in  repeated 
cases  fails,  after  being  notified  by  the 
Secretary  of  the  obligations  and 
requirements  of  this  subsection,"  to 
furnish  appropriate  diagnostic  coding. 

We  proposed  to  use  the  International 
Classification  of  Diseases,  Nintli 
Revision,  Clinical  Modification  (ICD-9- 
CM)  as  the  most  appropriate  diagnostic 
coding  .system. 

The  ICD  is  a  classification  system 
developed  by  the  World  Health 
Organization  (WHO)  forrccoiding 
morbidity  and  mortaUty  information  for 
statistical  purposes,  for  indexing 


hospital  records  by  diseases,  and  for 
storing  and  retrieving  data.  Effective 
with  the  Twentieth  World  Assembly  of 
WHO,  nomenclature  regulations  were 
adopted  on  May  22, 1967.  Article 
21(b)(2)  of  these  regulations  specifies 
that  "members  compiling  mortahty  and 
morbidity  statistics  shall  do  so  in 
accordance  with  the  current  revision  of 
the  International  Statistical 
Classification  of  Diseases,  Injuries  and 
Causes  of  Death  as  adapted  from  time  to 
time  by  the  World  Health  Assembly. 
This  Classification  may  be  cited  as  the 
'International  Classification  of 
Diseases'."  The  United  States  is 
signatory  to  the  WHO's  agreements, 
which  include  the  above  nomenclature 
regulations  binding  the  United  States  to 
the  use  of  the  ICD  system  for  official 
government  health  statistical  purposes. 
The  nomenclature  regulations  became 
effective  on  January  1,  1968. 

The  clinical  modification  of  the  ninth 
revision  to  ICD  (that  is,  ICI>-9-CM)  is  a 
coding  system  for  reporting  diagnostic 
information  and  procedures  performed 
on  patients  in  hospitals  or  other  types 
of  health  care  delivery  systems. 

ICI>-9-CM  was  developed  under  the 
guidance  of  the  National  Center  for 
Health  Statistics  (NCHS)  to  adapt  the 
ninth  revision  of  the  ICD  classification 
system  to  the  needs  of  hospitals  in  the 
United  States.  The  modifications  were 
intended  to  provide  a  mechanism  to 
present  a  clinical  picture  of  the  patient. 
Thus,  ICD-9-CM  codes  are  more  precise 
than  those  included  in  ICD-9  since 
greater  detail  is  needed  to  describe  the 
clinical  picture  of  a  patient  than  for 
statistical  groupings  and  trend  analysis. 

Effective  January  1979,  after  nearly 
two  years  of  development  by  numerous 
national  experts  on  clinical  technical 
matters,  the  ICD-9-CM  became  the 
single  classification  system  intended  for 
use  by  hospitals  in  the  United  States. 
This  system  replaced  several  earlier 
related  but  somewhat  dissimilar 
classification  systems.  Once  the  ICD-9- 
CM  classification  system  was  in  place, 
several  errors  and  omissions  were 
noted.  Consequently,  in  September  1980 
a  second  edition  of  ICD-9-CM  was 
published.  The  preface  to  the  second 
edition  noted  that  the  continuous 
maintenance  of  ICD-9-CM  is  the 
responsibility  of  the  Federal 
government.  The  preface  also  stated  that 
no  future  modifications  to  ICD-9-CM 
would  be  made  by  the  Federal 
government  without  considering  the 
opinions  of  representatives  of  major 
users  of  the  classification  svstem. 

In  September  1985,  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  (the  Committee)  was  formed. 
This  is  a  Federal  interdepartmental 


committee  that  maintains  and  updates 
the  ICEV-9-CM.  This  includes  approving 
new  coding  changes,  developing  errata, 
addenda,  and  other  modifications  to  the 
ICI>-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system.  '■ 

The  Committee  is  co-chaired  by 
NCHS  and  HCFA.  NCHS  has  primary 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  Volume  1 — 
Diseases;  Tabular  List,  and  Volume  2 — 
Diseases:  Alphabetic  Index.  HCFA  has 
primary  responsibility  for  the  lCI>-9- 
CM  procedure  codes  included  in 
Volume  3 — Procedures:  Tabular  List  and 
Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  development  of 
diagnosis  and  procedure  codes  by 
health-related  organizations, 
organizations  in  the  coding  field,  and 
other  members  of  the  public.  During 
each  Federal  fiscal  year  (FY),  the 
Committee  holds  three  public  meetings 
during  which  coding  changes  are 
discussed.  Taking  into  account  the 
public  comments  made  at  each  meeting 
and  the  public  correspondence  received 
after  each  meeting,  the  Committee 
formulates  recommendations,  which 
must  be  approved  by  the  co-chair 
agency  heads,  the  Administrator  of 
HCFA  and  the  Director  of  NCHS,  before 
adoption  for  general  use.  Coding 
changes  approved  by  the  Committee  and 
agency  heads  are  published  annually  in 
the  Federal  Register. 

Only  official  volumes  and  addenda  of 
ICD-9-CM  are  to  be  considered  in  the 
assignment  of  diagnosis  codes  for 
Medicare  patients.  HCFA  is  not 
responsible  for  mistakes  made  by 
businesses  in  the  replication  of  these 
official  volumes  and  addenda,  which 
are  then  sold  to  the  public.  Official 
addenda  have  become  effective  on  May 
1,  1986,  and  subsequently  on  October  1 
of  each  year  fi-om  1986  through  the 
present.  Another  addendum,  containing 
the  Human  Immunodeficiency  Virus 
(HIV)  Infection  Codes,  became  effective 
for  Medicare  patients  discharged  on  or 
after  July  1,  1988. 

Before  publication  of  the  proposed 
rule  on  July  21.  1989,  the  GPO 
exhausted  its  supply  of  previously 
published  addenda  and  announced  that 
it  had  no  plans  to  reprint  more  copies. 
However,  the  private  sector  continues  fo 
publish  changes  fo  the  ICD-»-CM 
coding  system  amiually  by  October  1st. 
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The  GPO  also  announced  that  it  would 
no  longer  provide  addenda  except  to 
subscription  purchasers  of  the  third 
edition.  ICD-9-CM.  third  edition,  was 
pubhshed  in  March  1989;  automatic 
addenda  updates  expired  in  1991.  The 
third  edition  incorporates  all  addenda 
that  were  previously  pubhshed.  We 
stated  in  the  July  21.  1989  proposed  rule 
that  if  a  physician  had  not  yet  obtained 
ICD-9-CM.  second  edition,  and  had  not 
updated  the  set  with  the  addenda,  he  or 
she  should  obtain  the  recently  updated 
Volumes  1  and  2  (that  include  all  the 
addenda)  (54  FR  30.560).  The  American 
Health  Information  Management 
Association  (AHIMA).  previously 
known  as  the  American  Medical 
{lecords  Association  (AMRA).  the 
national  professional  association  of 
medical  records  practitioners,  and  the 
American  Hospital  Association  (AHA) 
have  indicated  that  they  intend  to 
reprint  these  future  addenda  and  make 
them  available  for  sale. 

The  price  for  Volumes  1  and  2  of  ICD- 
9-CM.  fourth  edition,  is  $63.00  for 
deHver>'  within  the  United  States  and 
S81.25  for  dehvery  outside  of  the  United 
.States.  A  purchaser  must  furnish  an 
address  other  than  a  post  office  box 
because  the  volumes  will  be  delivered 
only  to  a  place  of  business  or  a 
residence.  When  ordering,  the  purchaser 
should  enclose  a  check,  money  order,  or 
Visa  or  Mastercard  account  name, 
number,  and  expiration  date.  Checks 
should  be  made  out  to  the 
Superintendent  of  Documents. 

Updated  volumes  1  and  2  may  be 
purchased  by  writing  to  the  following 
address;  ICEV-9-CM.  Fourth  Edition. 
Volumes  1  and  2.  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954.  (Telephone 
orders  mav  be  placed  through  the  GPO 
order  desk  at  (202)  783-3238.) 

Section  424.32  sets  forth  the  basic 
requirements  for  all  claims.  (The  term 
"claim"  is  used  when  referring  to  the 
regulator)'  language  instead  of  the  term 
"bill  or  request  for  payment".)  In 
§  424.32(a).  all  claims  (including  those 
filed  directly  with  Medicare  by 
physicians,  beneficiaries  or  other 
persons  or  entities  for  physician 
services  furnished  to  Medicare 
beneficiaries)  must  be  filed  in 
accordance  with  HCFA  instructions 
Section  424.34  provides  additional 
requirements  for  claims  filed  with 
Medicare  by  beneficiaries.  Under 
§  424.34(b)(4).  the  itemized  bill  must 
include  a  listing  of  ser\ices  in  sufficient 
detail  to  permit  determination  of 
reasonable  charges.  We  proposed  to 
make  the  following  changes  to  the 
regulations  text: 

•  Re\ise  §  424.32(a)  to  state 
specifically  that  a  claim  for  physician 


services  must  include  appropriate 
diagnostic  coding  using  ia>-9-CM. 

•  Revise  §  424.34(b)r4)  to  state 
specifically  that  an  itemized  bill 
furnished  by  a  physician  to  a 
beneficiary  for  physician  services  must 
include  appropriate  diagnostic  coding 
using  ICD-9-CM. 

•  Add  to  §  424.3  the  definition  of 
ICD-9-CM.  which  means  the 
International  Classification  of  Diseases. 
Ninth  Revision.  Clinical  Modification. 

Coding  and  reporting  requirements 
and  instructions  for  diagnostic  coding 
were  developed  in  order  to  take  into 
accoimt  circumstances  unique  to  care 
furnished  by  physicians.  These  coding 
and  reporting  requirements  and 
instructions  for  completing  bills  and 
requests  for  payment  were  developed 
before  publication  of  the  proposed  rule 
and  were  distributed  to  the  carriers  on 
March  3.  1989.  The  carriers  then  mailed 
this  information,  in  the  form  of  a 
Medicare  Bulletin,  to  the  physicians 
whom  they  service.  During  preparation 
of  these  procedures  and  instructions,  we 
consulted  with  the  American  Medical 
Association  (a\M.A)  and  provided  the 
AMA  an  opportunity  to  comment  on  the 
material. 

In  the  proposed  rule,  we  proposed  a 
limited  grace  period  during  which 
payments  would  not  be  denied  and 
sanctions  would  not  be  imposed  for 
failure  to  uSe  diagnosis  codes.  We 
provided  for  a  6-monlh  grace  period 
until  October  1.  1989  to  allow 
physicians  and  their  office  staff  to 
obtain  training  and  purchase  books.  On 
August  8.  1989,  we  notified  carriers  of 
the  extension  of  the  grace  period 
through  a  memorandum  from  the  HCF.\ 
Bureau  of  Program  Operations.  For  the 
convenience  of  the  reader,  we  published 
the  coding  and  reporting  requirements 
as  an  appendix  to  the  proposed  rule. 

AHIMA  offered  nationwide  training 
classes  and  training  materials  for 
physician  office  staff  for  ICD-9-CM 
diagnostic  coding,  as  did  the  AM.\. 

Suggestions  concerning  modification 
of  the  ICD-9-CM  codes,  or  additions  to 
the  existing  codes,  may  be  submitted  in 
writing  to  the  following  address: 
National  Center  for  Health  Statistics. 
6525  Belcrest  Road.room  9-58. 
Hyattsville,  MD  20782. 

In  this  final  rule,  we  are  adopting  the 
requirements  as  stated  in  the  proposed 
rule  without  modification. 

IV.  Discussion  ofPublic  Comments 

In  response  to  the  proposed  rule,  we 
received  35  timely  items  of 
correspondence.  Comments  were 
received  from  physicians,  professional 
health-related  organizations, 
universities  and  colleges,  medical 


facihties.  state  governments, 
laboratories,  durable  medical  equipment 
suppliers  and  pharmaceutical 
companies. 

Although  the  majority  of  commenters 
were  not  opposed  to  the  diagnostic 
coding  requirement  in  general,  they 
were  concerned  with  certain  aspects  of 
the  proposed  rule. 

A.  Coding  Issues 

Comment:  One  commenler  inquired 
about  the  possibility  of  an  indefinite 
delay  of  the  ICEV-9-iM  diagnostic 
coding  requirement.  Another 
commenler  asserted  that  the  diagnostic 
coding  requirement  should  not  be 
implemented  until  final  regulations  are 
published,  which  should  allow  for  a 
training  period  of  60  days  before  any 
adverse  actions. 

Response:  The  original 
implementation  date  of  .^pril  1 .  1989 
was  extended  by  a  60-day  grace  period 
to  allow  ph^'sicians  and  their  office 
staffs  to  purchase  coding  books  and  to 
obtain  coding  training.  This  grace 
period  was  further  extended  until 
October  1.  1989,  at  which  time  we 
required  all  physicians  to  use  ICD-9- 
CM  codes  on  bills  or  requests  for 
pa>-ment.  On  .\ugust  8.  1989.  we 
notified  carriers  of  the  extension 
through  a  memorandum  from  the  HCFA 
Bureau  of  Program  Operations.  In  total, 
we  allowed  a  6-monlh  grace  period.  We 
believe  we  provided  a  reasonable  time 
period  for  physicians  and  their  staffs  to 
prepare  for  the  new  coding 
requirements. 

Comment:  The  American  Psychiatric 
Association  disagreed  with  HCFA  that 
the  ICD-9-Ov1  is  the  only  classification 
system  acceptable  for  Medicare  claims. 
They  urged  HCFA  to  allow  the  use  of 
the  Diagnostic  and  Statistical  Manual  of 
Mental  Disorders.  Third  Edition. 
Revised  (DSM-III-R)  coding  system  for 
mental  disorders.  The  American 
Medical  Association  also  supports  the 
DSM-III-R  coding  system  for  use  by 
psychiatrists. 

Response:  DSM-III-R  was  designed  to 
be  compatible  with  ICD-9-CM,  but  the 
two  systems  are  not  identical.  Systems 
such  as  DSM-III-R  address  only  certain 
types  of  diagnoses,  and  cannot  be  used 
universally  by  all  types  of  practitioners 
to  code  all  types  of  diagnoses  on  claims 
submitted  to  Medicare.  In  fact.  ICD-9- 
CM  provides  for  greater  specificity  in 
coding  mental  disorders  that  DSM-III- 
R.  Within  the  "mental  disorders"  range 
(codes  290-319)  there  are  an  additional 
218  specific  codes  available  in  ICD  9- 
CM  that  are  not  in  DSM-IIl-R.  Thus,  we 
continue  to  believe  that  the  1CIV-9-CM 
system  is  the  only  comprehensive 
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diagnostic  coding  system  that  is  suitable 
for  Medicare  claims. 

Comment:  The  College  of  American 
Pathologists  stated  that  the  ICD-9-Ov^ 
coding  system  is  limited  in  its 
description  of  disease  states.  The 
commenter  asserted  that  the 
Systematized  Nomenclature  of  Medicine 
(SNOMED),  which  it  publishes,  is  more 
specific. 

Response:  The  SNOMED  is  an 
excellent  coding  system.  However,  as 
stated  above,  the  Department  of  Health 
and  Human  Services  is  signatory  to  the 
WHO'S  nomenclature  regulations 
binding  the  United  States  to  use  of  the 
ICD  for  official  government  purposes. 
Even  though  ICD-9-CM  has  recognized 
Hmitations,  it  can  be  updated  as  the 
need  arises  via  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee. 

Comment:  One  laboratory 
recommended  that  the  burden  of 
furnishing  the  proper  diagnosis  codes  be 
placed  on  the  physician  ordering  a  test 
rather  than  the  suppher  of  'Jie  service. 
The  commenter  expressed  a  concern 
that  the  laboratory  performing  the  test 
should  not  be  held  responsible  for 
performing  a  test  that  Medicare  later 
determines  to  be  not  medically 
necessary. 

Response:  The  proposed  rule  and  this 
final  rule  address  the  requirement  for 
diagnostic  coding  of  only  physicians" 
bills.  This  new  coding  requirement  does 
not  apply  to  bills  from  laboratories 
(except  for  physician  laboratory 
services — see  §405.556). 

Comment:  One  commenter  suggested 
that  referring  physicians  provide  a 
reason  for  the  biopsy  or  referral.  It 
requested  that  this  practice  be 
encouraged  and  emphasized  through 
carrier  communication  with  the 
physicians. 

Response:  We  have  always 
encouraged  that  the  referring  physician 
communicate  the  reason  for  the  referral 
or  specimen  so  the  proper  medical 
interpretation  is  made  or  test  is 
performed.  We  will  continue  to 
encourage  carrier  to  convey  this 
message  to  the  physician  community. 
Comment:  Three  commenters  were 
concerned  that  providing  for  only  four 
diagnostic  codes  on  the  form  HCFA- 
1500  is  insufficient  in  many  cases  to 
adequately  describe  a  patient's 
condition. 

Response:  Since  the  implementation 
of  the  diagnostic  coding  requirement, 
we  have  received  few  complaints 
concerning  the  form  HCFA-1500.  Thus, 
we  believe  that  four  diagnosis  codes  are 
sufficient  in  most  instances.  We  note 
that  this  regulation  is  not  intended  to 
change  the  structure  of  the  form  HCFA- 


1500.  Moreover,  our  contractors'  claims 
processing  systems,  as  currently 
constructed,  would  not  be  able  to 
accommodate  more  than  four  diagnosis 
codes  on  a  single  claim. 

The  use  of  codes  instead  of  a  narrative 
description  should  enhance  the 
physician's  ability  to  describe  the 
patient's  condition  with  greater 
precision.  If  there  are  cases  where  the 
use  of  four  codes  is  not  sufficient,  we 
suspect  that  they  would  arise  when 
more  than  one  procedure  has  been 
performed  (for  example,  psychological 
counseling  provided  to  a  trauma 
patient).  In  such  cases,  the  physician' 
could  submit  one  claim  for  the 
procedure  that  relates  to  four  or  fewer 
diagnoses,  and  submit  another  claim  for 
the  other  procedures  with  their 
attendant  diagnoses. 

Comment:  The  .American  Ambulance 
Association  requested  that  the  final  rule 
specify  that  the  coding  requirements  do 
not  apply  to  ambulance  services. 

Response:  This  final  rule  provides 
only  that  each  bill  or  request  for 
payment  for  physician  services  must 
include  diagnostic  coding.  These 
provisions  do  not  apply  to  ambulance 
services. 

Comment:  One  commenter 
interpreted  the  proposed  rale  to  imply 
that  physicians  must  now  submit  claims 
for  sen,-ices  that  they  would  not  have 
normally  billed  under  the  previous 
guidelines.  The  commenter  requested 
that  HCFA  clarify  this  point  in  the  final 
rule. 

Response:  Although  the  ICD-9-CM 
coding  system  permits  classification  of 
many  services  for  which  specific  codes 
could  be  used,  the  mere  presence  of  an 
ICX)-9-CM  code  does  not,  of  itself,  mean 
that  a  bill  or  request  for  paj-ment  must 
include  the  code  for  that  service.  If  a 
physician  generally  would  not  have 
submitted  a  bill  or  request  for  pa^Tnent 
for  a  particular  service  prior  to  the 
physician  diagnostic  coding 
requirement,  the  physician  may  not  be 
required  to  submit  a  bill  for  that  service 
under  the  new  rales.  For  instance, 
HCFA  did  not  mean  to  imply,  under  an 
example  in  ihe  guidelines  published  in 
the  proposed  rule  (54  FR  30564),  that  a 
bill  should  be  submitted  for  a  ser\'ice  for 
X.3.  attention  to  surgical  dressings  and 
sutures,  if  this  service  is  included  in  the 
surgeon's  global  charge.  However,  if  this 
service  is  performed  by  another 
physician,  unrelated  to  the  surgeon,  it 
might  be  appropriate  for  the  second 
surgeon  to  use  this  code  to  describe  the 
reason  for  the  encounter. 

Comment:  One  commenter  suggested 
that  HCFA  clarify  in  the  final  rule 
whether  the  new  regulations  supersede 
or  supplement  individual  carrier  coding 


policies  since  there  are  conflicts 
between  the  new  and  old  coding 
practices. 

Response:  The  requirements  in  this 
final  rule  supersede  any  individual 
carrier  coding  policies.  Those  carrier 
coding  policies  have  been  changed  to 
comply  with  the  requirements  of  this 
final  rule. 

Comment:  Both  the  AMA  and  the 
American  Society  of  Internal  Medicine 
stated  that  supplying  codes  for  signs 
and  symptoms  without  also  supplying 
codes  indicating  diagnoses  that  the 
physician  has  ruled  out  will  not 
accurately  describe  the  patient's 
conditions  and  explain  the  reasons  for 
the  care  provided.  Another  commenter 
recommended  that  we  allow  the  use  of 
"suspected"  and  "rule  out"  codes. 

Response:  The  coding  guidefines  state 
that  each  visit  must  be  coded  to  describe 
the  specific  reason  that  the  patient 
sought  care  or  treatment.  The  guidelines 
also  state:  "Do  not  code  diagnosis 
documented  as  "suspected."  "rule  out," 
""probable,"  or  "questionable"  as  if  they 
are  estabUshed.  Rather,  code  the 
condition  to  the  highest  degree  of 
certainty  for  that  encounter/visit  to 
reflect  symptoms,  signs,  abnormal  test 
results,  or  other  reasons  for  the  visit." 
To  require  coding  of  "probable," 
"suspected."  "questionable."  or  "rule 
out"  conditions  as  if  the  conditions 
existed  would  lead  to  significant 
overcounting  of  conditions.  This 
inaccurate  recording  would  distort  data 
and  would  artificially  distort  disease 
statistics.  Therefore,  physicians  should 
report  diagnosis  codes  for  symptoms 
and  signs  but  should  exclude  codes  for 
diagnoses  that  the  physician  either 
suspects  or  rules  out. 

Comment:  Several  commenters  asked 
how  they  should  code  for  situations  m 
which  a  patient  presents  disabling 
svTTiptoms  but  no  diagnosis  exists  for 
the  patient.  They  recommended  that  the 
diagnosis  codes  include  codes  for 
sjTnptoms. 

Response:  Diagnosis  codes  should 
reflect  the  diagnosis,  condition, 
problem,  or  other  reason  for  the 
encounter  or  visit  shown  in  the  medical 
record  to  be  chiefly  responsible  for  the 
services  provided.  However,  the  carrier 
will  also  accept  codes  for  s>'mptoms 
when  no  other  more  definite  code  can 
be  given  to  describe  the  reason  for  the 
visit  of  the  patient.  This  is  explained 
further  in  guideline  number  four  of  the 
Appendix — Claims  Review  and 
Adjudication  Procedures,  published 
with  the  proposed  rule  (54  FR  30564, 
Julv21.  1989). 

Comment:  Two  commenters  suggested 
that  correlating  the  ICD-9-CM  diagnosis 
codes  and  the  CPT— 4  procedures  codes 
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IS  a  redundant  effort  since  a  procedure 
may  be  performed  as  the  result  of 
several  conditions.  They  urged  that  the 
requirement  be  deleted. 

Response:  Correlating  the  narrative 
diagnosis  and  the  CPT-4  procedure 
code  is  a  requirement  of  the  Medicare 
carrier,  and  has  been  a  standard 
requirement  for  years.  It  has  only  been 
modified  by  the  nev^  physician 
diagnostic  cndLag  requirements. 
Phvsicians  must  now  correlate  the  ICD- 
9-CM  code,  instead  of  the  narrative,  to 
the  CPT-4  code. 

Comment:  One  commenter  stated  that 
suppliers  cannot  be  required  to  include 
diagnostic  coding  on  Part  B  bills  even 
though  they  often  provide  the  diagnostic 
codes  identified  by  the  physician  on 
bills  for  equipment  and  suppUes. 

Hesponse:  We  have  never  required 
suppliers  to  include  diagnostic  coding 
on  their  Part  B  bills  Section  1842(p)(l) 
of  the  Act  requires  phv-sidans,  as 
defined  in  section  1861(r)  of  the  Act. 
and  subject  to  hmitations  concerning 
the  scope  of  practice  by  each  State  and 
other  provisions  of  title  XVIII  of  the  Act. 
to  furnish  diagnostic  coding.  That  is, 
only  doctors  of  medicine  or  osteopathy, 
dental  surgery  or  dental  medicine, 
podiatry.  optometr\'.  or  chiropractic 
must  furnish  diagnostic  coding.  Durable 
medical  equipment  suppliers  are  not 
included  in  this  requirement. 

Comment:  One  commenter  inquired 
why  his  or  her  carrier  included 
messages  in  the  explanation  of  the 
Medicare  benefit  worksheet  regarding 
both  diagnostic  coding  requirements 
(1CD-9-CM)  and  procedural  coding 
requirements  (CPT— 4)  since  the 
proposed  rule  (54  FR  30559.  July  21 , 
1939)  stated  that  there  is  no  current 
requirement  for  diagnostic  coding. 

Response:  The  statement  on  page  54 
FR  30559  referred  to  the  policy  before 
implementation  of  section  1842(p)(l)  of 
the  Act  that  requires  physician 
diagnostic  coding  instead  of  the  vmtten 
narrative  that  was  previously  required. 
We  are  now  conforming  the  regulations 
to  the  previously  issued  administrative 
instructions. 

The  CPT-4  coding  (part  of  the  HCFA 
Common  Procedural  Coding  System) 
describes  physician  services  and 
supplies,  not  diagnoses.  If  either  fields 
23  or  24c  on  the  form  HCFA-1 500  are 
blank,  the  carrier  will  communicate 
with  the  physician  via  the  explanation 
of  the  Medicare  benefit  worksheet 
requesting  completion  of  this 
inform.ation. 

Comment.-  A  commenter  asserted  that 
as  an  incentive  all  bills  or  requests  for 
payment  without  ICD-9-CM  codes 
should  be  rejected  and  that  properly 


coded  bills  and  requests  for  payment 
should  be  expedited. 

Response:  The  Act  specificaDy 
provides  for  denial  of  payment  for  a  bill 
submitted  by  a  physician  on  an 
assignment-related  basis  if  it  does  not 
include  the  appropriate  diagnostic  code. 
For  a  claim  for  an  item  or  ser\'ice  not 
submitted  on  an  assignment -related 
basis,  the  Act  authorizes  the  Secretary  to 
impose  a  civil  money  penalty,  not  to 
exceed  $2,000.  against  a  physician 
seeking  payment  who  knowingly  and 
willfully  fails  to  promptly  provide  the 
appropriate  diagnostic  coding  on  the 
bill  to  the  Medicare  beneficiary  upon 
the  request  of  the  Secretary  or  a  carrier 
If  the  physician  knowingly,  willfully, 
and  in  repeated  cases  fails,  after  being 
notified  by  the  Secretary  of  the 
statutorily  prescribed  obligations,  to 
include  the  requisite  diagnostic  codes, 
the  physician  may  also  be  subject  to 
administrative  sanctions.  However,  the 
pa)Tnent  of  an  unassigned  claim  may 
not  be  prohibited  solely  because  the 
physician  has  not  furnished  the 
diagnosis  codes. 

VVe  considered,  but  rejected,  the  idea 
of  expediting  properly  coded  bills  and 
requests  for  payment  since  we  do  not 
handle  properly  coded  bills  for  Part  A 
services  in  a  special  manner.  Properly 
coding  bills  is  a  standard  requirement  to 
receive  payment  for  services.  However, 
payment  would  occur  more  quickly  for 
properly  coded  bills  because  there 
would  be  no  need  for  resubmission 
because  of  errors  in  coding. 

Comment:  A  clinical  laboratory  stated 
that  bills  and  requests  for  payment  with 
diagnostic  coding  can  be  processed 
electronically  at  a  much  lower  cost  to 
Medicare  than  we  projected  in  the 
proposed  rule. 

Response:  The  cost  projections  in  the 
proposed  rule  for  electronically 
processed  claims  are  the  expected  costs 
for  physicians  to  comply  with  the 
requirement  for  diagnostic  coding  on  all 
bills  and  requests  for  payment  rather 
than  the  costs  of  the  carriers  in 
processing  the  bills  and  requests  for 
payment. 

Comment:  One  association  asked  the 
imphed  meaning  of  the  statement 
""   •   •  (diagnostic  coding)  could  be 
used  for  prepayment  screens"  (54  FR 
30559,  July  21,  1989).  The  commenter 
asked  where  the  ICD-9-CM  and  CPT-1 
information  is  being  collected  and  what 
future  plans  are  being  implemented  for 
the  use  of  the  information.  The 
association  was  informed  by  its  carrier 
that  the  carrier  does  not  believe  the 
ICD-9-CM  and  CPT-4  codes  will 
eventually  be  used  for  a  prospective 
payinent  system  for  physicians. 


Response:  Billing  information  is 
compiled  by  each  carrier  and  then 
electronically  transmitted  to  HCFA's 
Bureau  of  Data  Management  and 
Strategy  in  Baltimore,  Maryland.  This 
Bureau  is  largely  responsible  for 
performing  HCFA's  mathematical  and 
statistical  programming  and  for 
managing  HCFA's  statistical  data  bases 
to  support  program  decisions  by  various 
HCFA  components.  Current  and 
possible  applications  for  the  ICI>-9-CM 
and  CPT-4  coding  information  include 
answering  research  queries  from  private 
sources,  development  of  quahty 
assurance  monitoring  mechanisms, 
assessment  of  the  impact  of  proposals 
that  affect  health  care  financing 
programs,  or  special  research  end 
evaluation  studies.  The  Bureau  uses 
diagnostic  coding  information  to  design 
and  develop  periodic  statistical 
tabulations  to  assess  the  characteristics 
of  beneficiaries  and  the  utihzation  and 
cost  of  program  benefits.  The  CPT— 4 
codes  also  are  now  used  for  payment 
purposes  under  the  fee  schedule  for 
physician  services. 

Comment:  One  commenter  was 
concerned  about  the  increased  costs  for 
manpower  and  the  reformatting  of  her 
billing  system  associated  with 
implementation  of  the  diagnostic  coding 
requirement. 

Response:  VVe  cannot  predict  the 
increased  costs  or  manpower  that  an 
individual  office  would  incur  as  a  result 
of  the  diagnostic  coding  requirement. 
However,  in  the  impact  analysis  to  this 
final  rule,  we  discuss  our  estimate  of  the 
aggregate  costs  associated  with  coding 
training  and  ICD-9-CM  coding  books. 
Also,  as  discussed  in  the  unpact 
analysis,  we  now  estimate  that  about  90 
percent  of  physicians  included 
diagnostic  coding  on  bills  before  it  was 
required  by  section  1842(p)  of  the  Act. 
These  physicians  may  not  have 
experienced  as  significant  an  increase  in 
costs  as  physicians  who  did  not  code 
before  the  requirement  was  established. 

Comment:  One  commenter  stated  that 
since  general  practitioners  care  for  the 
whole  patient,  it  is  sometimes  difficult 
to  find  an  applicable  diagnosis  even 
after  looking  through  2,000  pages  of 
codes.  The  physician  recommended  that 
we  allow  three  digit  codes  to  be  used  for 
procedures  for  which  physicians 
routinely  charge  less  than  $200. 

Response:  VVe  are  aware  that  general 
practitioners  are  responsible  for  coding 
a  wide  range  of  diagnoses.  To  determine 
the  correct  code.  Volume  2,  Index,  must 
be  consulted  first.  After  the  correct  code 
has  been  determined.  Volume  1  is  then 
referenced  to  determine  if  there  are 
other  coding  conventions  that  apply, 
such  as  "Includes"  or  "Excludes"  notes. 
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We  cannot  accept  the 
recommendation  to  allow  the  use  of 
three  digit  codes  in  any  circumstance 
where  an  applicable  four  or  five  digit 
code  e.xists.  Codes  must  be  used  to  their 
highest  level  of  specificity;  this  may 
include  some  three  digit  codes.  If 
diagnoses  are  coded  to  the  highest  level, 
using  the  same  data  base  for  all  bills  and 
requests  for  payment  will  permit 
meaningful  trend  analysis  and  data 
comparisons. 

Comment:  Several  commenters  stated 
that  the  estimate  of  1  minute  to  code  a 
bill  or  request  for  pa}Tnent  is  too  short. 
The  estimate  does  not  consider  the  time 
a  physician  spends  with  office  staff  to 
select  ll^ie  correct  diagnosis  code. 

Response:  The  estimate  of  1  minute  to 
code  a  bill  or  request  for  pay-ment  was 
made  by  AHLNIA  based  on  iheh 
professional  coding  experience  and 
expertise.  We  believe  that  this  is  a 
realistic  figure  for  several  reasons.  First, 
there  are  many  physicians  who  are 
specialists,  and  who  will  use  only  a 
small  portion  of  the  coding  manuals 
during  their  normal  course  of  business. 
We  anticipate  that  these  physicians  and 
their  office  staffs  will  quickly  identify 
those  parts  of  the  coding  books  that 
apply  to  their  practice.  Additionally, 
many  offices  have  developed  reference 
lists  pertaining  to  the  codes  frequently 
used  in  their  particular  practices.  Once 
this  list  has  been  developed,  very  litile 
physician  involvement  is  required  for 
the  coding  process. 

The  amount  of  time  necessary  for  the 
physician  to  work  with  his  or  her 
clorical  staff  in  the  selection  of  the 
correct  diagnosis  code(s)  was  not 
factored  into  the  estimate  of  1  minute. 
That  estimate  reflected  the  use  of  the 
code  book  or  reference  list  and  the 
documentation  process,  whether 
manual  or  key  entry.  We  anticipate  that 
the  diagnosis  code(s)  will  become  as 
familiar  to  the  office  staffs  as  Lhe 
recording  of  the  narrative  diagnostic 
language,  and  that  completion  of  the 
billing  form  will  proceed  as  smoothly  as 
it  did  prior  to  the  implementation  of 
this  diagnostic  coding  requirement. 

B.  Patient  Information  and 
Confidentiality 

Comment:  The  American  Psychiatric 
Association  (APA)  stated  that  there  may 
be  instances  when  the  diagnosis 
information  provided  to  the  patient 
(particularly  in  non-assigned  claims) 
could  have  an  adverse  impact  on  the 
patient  and  course  of  treatment.  The 
APA  suggests  that  HCFA  have  an 
exceptions  process  that  allows  the 
physician  to  determine  whether 
diagnosis  information  should  be  directly 
provided  to  the  patient. 


Response:  We  agree,  and  note  that 
there  is  already  an  established 
procedure  for  such  situations.  The 
physician  should  file  the  form  HCFA- 
1500  on  behalf  of  the  beneficiary  as 
required  by  section  1848(g)(4)  of  the 
Act.  The  form  should  include  the 
appropriate  diagnostic  codes  and  should 
be  forwarded  to  the  Medicare  canier.  If 
a  physician  determines  that  diagnostic 
information  should  not  be  released 
directly  to  a  patient,  the  physician  may 
furnish  bills  to  the  patient  without 
diagnostic  information.  In  addition  to 
psychiatric  diagnoses,  physicians  also 
may  choose  to  use  this  procedure  for 
terminal  illnesses  or  other  conditions  of 
a  sensitive  nature. 

Comment:  The  APA  expressed  a 
concern  that  HCFA  should  have  a 
mechanism  in  place  to  assure  that 
diagnostic  information  is  kept 
confidential  and  not  released  to  third 
parties  except  when  permitted  by  law. 
It  recommended  that  the  regulations  be 
amended  to  include  privacy  protection 

Response:  We  share  the  APA's 
concerns  about  the  confidentiality  of 
patient  information.  To  assure  that  the 
beneficiary  is  protected,  when  we 
release  medical  data,  the  data  do  not 
include  any  patient-specific  identifiers, 
Patient-specific  medical  data  in  the 
custody  of  HCFA  and  its  intermediaries 
and  carriers  are  fully  protected  bv  the 
Privacy  Act  (5  U.S.C.  552a). 

C.  Utilization  Re\-iew 

Comment:  A  pharmaceutical  company 
is  concerned  that  utilization  review  of 
physician  services  and  future  drug 
utilization  review  may  be  less  effective 
because  of  the  limitation  of  four 
diagnostic  codes  on  the  bill  or  request 
for  paj-ment. 

Response:  Utilization  review  of 
physician  services  will  be  enhanced  by 
the  diagnostic  coding  requirement  since 
the  information  can  be  categorized  by 
code  and  made  available  for  immediate 
use.  At  this  time,  we  have  no  plans  to 
implement  a  drug  utilization  review 
program  using  the  diagnostic  coding 
information  on  the  form  HCFA-1500. 
We  will  consider  the  effect  of  the  four 
diagnostic  code  lim.itations  if  we 
propose  a  drug  utilization  review 
program. 

Comment:  One  commenter  questioned 
the  possibility  of  the  physician 
diagnostic  coding  requirement 
eventually  becoming  a  tool  to 
standardize  physician  practice  patterns 
nationwide  without  physician  input. 

Response:  The  information  obtained 
from  the  ICD-9-CM  codes  will  be  used 
for  compiling  statistical  information. 
Any  new  requirements  or  procedures 
would  not  be  implemented  without 


physician  input  and,  if  appropriate,  a 
notice  of  proposed  rulemaking. 

Comment:  One  commenter  asserted 
that  the  ICD-9-CM  coding  system  is  a 
bulky,  unreliable  system  for  gathering 
data. 

Response:  The  ICD-9-CM  coding 
system  was  developed  imder  the 
guidance  of  the  National  Center  for 
Health  Statistics  for  greater  specificity 
in  reporting  illnesses  and  injuries  in  the 
United  States.  The  ICD-9-CM  coding 
system  is  the  best  system  available  for 
recording  the  diagnoses  of  Medicare 
beneficiaries.  The  system  is  not 
considered  unreliable  by  most  users: 
however,  errors  do  occur  as  a  result  of 
physicians'  incorrect  apphcation  of  the 
codes. 

To  help  make  the  coding  system  meet 
the  needs  of  all  users,  we  welcome 
input  from  interested  physicians, 
organizations  and  the  public  through 
the  ICD-9-CM  Coordination  and 
Maintenance  Committee  meetings. 

Comment:  One  commenter  asked  for 
the  name  of  an  agency  that  can  give 
advice  and  answer  questions  concerning 
coding  issues. 

Response:  The  AHA  is  the  official 
clearinghouse  for  questions  concerning 
the  ICD-9-CM  system.  They  accept 
written  questions  and  will  provide  a 
written  reply.  The  AMA  is  also 
providing  ICD-9-CM  coding  advice  to 
its  members  through  their  CPT  Clearing 
House  Hotline  (312)  464-4737.  In 
addition,  each  carrier  has  designated  a 
contact  person  to  answer  the  concerns 
raised  by  the  physicians  they  ser\'ice 
We  encourage  close  communication 
between  a  physician  and  the  carrier  to 
avoid  coding  problems. 

Comment:  Several  commenters 
expressed  concern  that  requiring  coding 
to  the  fifth  digit  is  burdensome  and  will 
require  a  more  skilled  person  to 
properly  code  the  diagnoses.  One 
commenter  stated  that  prior  to  the  new 
physician  diagnostic  coding 
requirement,  coding  by  physicians  was 
generally  limited  to  three  digits. 

Response:  We  did  not  anticipate  a 
significant  burden  upon  physicians  as  a 
resuh  of  coding  to  the  fifth  digit  level 
when  the  proposed  rule  was  published, 
and  have  not  had  complaints  from  the 
physician  community  since  that  time. 
We  continue  to  believe  that  most 
physicians  or  their  office  staff  create 
reference  lists  of  diagnoses  encountered 
most  often.  Since  1979.  the  1CD-9-CM 
coding  system  has  been  in  use  and  has 
contained  five  digit  codes.  Thus,  we  do 
not  agree  that  coding  by  physicians 
previously  was  limited  to  three  digits. 
Comment:  One  commenter  asserted 
that  it  would  be  advantageous  if  the 
format  requirements  for  submitting  bills 
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or  request*  for  payment  are  published 
with  the  proposed  rule 

Response:  The  Medicare  Carriers 
Manual  explains  how  to  fill  out  bills 
and  requests  lor  pwyment.  Basically,  the 
nnly  format  requirement  for  the 
diagnostic  cxnling  is  to  put  each 
appropriate  code  in  the  space  that  is 
provided  for  those  codes  under  the 
heading  '"Nature  of  Illness  or  Injurj'." 

The  fonn  HCFA-1500  and 
accompan>'ing  sections  of  the  Carriers 
Manual  are  already  subject  to  public 
comment,  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  In  accordance 
with  that  Act,  OMB  reviews  the  form 
HCFA-1500  and  its  instmctions  at  least 
once  every  3  years.  The  Department 
publishes  a  notice  in  the  Federal 
Register  that  informs  the  public  of 
OMB's  review  and  solicits  comments  for 
OMB's  consideration  in  the  course  of  its 
re\new. 

Comment:  The  AM,^  stated  that 
pathologists  have  expressed  a  concern 
that  failure  to  list  a  second  diagnosis 
after  V72.6,  Laboratory  examination, 
may  lead  to  medical  necessity  review 
problems.  The  AMA  requested  that  we 
inform  the  carriers  that  V72.6  code 
meets  the  Medicare  coding 
requirements. 

Response:  We  agree  that  in  many 
instances  one  code  (V72.6)  will  explain 
the  reason  for  the  patient's  encounter. 
Carriers  should  identify  a  way  of 
determining  the  proper  coverage  policy 
issue  through  the  use  of  a  screen.  We 
recommend  that  all  laboratory  claims 
begin  with  the  code  V72.6,  Laboratory- 
examination.  However,  by  supplying  a 
second  code  to  describe  the  reason  for 
the  referral  the  bill  or  request  for 
pa>'ment  can  clearly  be  identified  as 
referrals  to  e\  aluate  s>Tnptoms,  signs,  or 
diagnoses,  instead  of  being  part  of  a 
routine  physical  examination  that  is  not 
covered  by  Medicare. 

Comment:  One  comnienter  inquired 
about  how  the  "V"  codes  should  be 
sequenced  for  diagnostic  services  on  the 
bill  or  request  for  payment. 

Response  .Ancillary  diagnostic 
services,  which  are  coded  beginning 
with  a  "V,"  are  provided  in  laboratories 
and  radiology  offices  if  the  patient's 
main  reason  for  the  visit  is  to  get  an  x- 
ray,  (V72.5,  Radiological  examination, 
not  elsewhere  classified),  or  to  have  a 
test  conducted  (V72.6.  Laboratory 
examination.)  The  condition  for  which 
the  patient  sought  treatment  will  be 
reflected  in  the  additional  diagnoses.  In 
coding  ancillary  diagnostic  services,  it 
may  be  helpful  to  question  the  reason 
for  the  encounter.  The  reason  for  tha 
encounter  is  that  the  patient  visited  the 
laboratory  or  radiology  office  to  have 


either  an  analysis  performed  or  an  x-ray 
taken. 

D.  Training 

Comment:  One  commenter  stated  that 
HCFA's  estim.ate  that  70  percent  of 
physicians  and  office  staff  will  need 
iCD-9-CM  coding  training  is  a  gross 
underestimate. 

Response:  We  do  not  believe  that  our 
estimate  of  70  percent  of  physicians  and 
office  staff  in  need  of  coding  training 
was  too  low.  In  fact,  we  believe  that 
most  physicians  and  office  staff  did  not 
require  coding  training.  Immediately 
after  implementation  of  the  diagnostic 
coding  requirement,  medical  review  at 
the  intermediary  level  did  not  reveal 
significant  coding  problems.  Since  that 
time,  the  majority  of  physician  bills 
using  ICD-9-CM  coding  have  passed 
intermediary  edits  for  accuracy.  In 
addition,  many  physicians  did  not  need 
training  since  they  submitted  ICD-9- 
CM  codes  prior  to  April  1989  due  to  the 
requirements  of  third  party  payers  for 
non-Medicare  patients.  We  believe  that 
the  lack  of  coding  problems  indicates 
that,  if  an>'lhing,  we  may  have 
overestimated  the  proportion  of 
physicians  and  office  staff  that  needed 
training. 

Comment:  One  commenter  suggested 
that  HCFA  require  the  Medicare  carriers 
to  provide  ICD-9-CM  training  and 
technical  assistance  to  physicians  and 
providers. 

Response:  The  Medicare  carriers  were 
required  by  HCFA  to  provide  initial 
1CD-9-CM  coding  training  prior  to  the 
April  1,  1989  implementation  date.  A 
National  Carriers  Training  program  was 
held  in  Febniary  1989  in  preparation  for 
the  training  done  in  each  State  by  each 
carrier.  The  National  Carriers  Training 
was  conducted  by  AHIMA,  with  input 
on  the  program  from  the  AMA. 
Subsequently,  each  carrier  was 
responsible  for  conducting  its  own 
training  program  on  a  state-by-state 
basis.  In  many  cases,  carriers  worked 
with  the  State  medical  societies  in 
conducting  the  training.  Diagnostic 
coding  training  for  physicians  and 
physician  office  staffs  has  been  ongoing 
since  the  implementation  of  this 
requirement,  especially  through  courses 
and  sessions  sponsored  by  the  private 
sector.  For  further  information 
concerning  coding  training,  physicians 
can  contact  their  State  medical  society, 
the  .\MA,  AHIMA,  their  State 
component  of  the  medical  record  or 
medical  health  information  association, 
or  their  carrier. 


E.  Sanctions  Process  and  Civil  Money 
Penalties 

Comment:  One  commenter  indicated 
that  the  sanction  provisions  for 
noncompliance  with  the  coding 
requirements  are  illogical  since  coding 
bills  or  requesting  payment  with  lCn-9- 
CM  codes  is  essentially  a  clerical 
function.  The  civil  monetary  penalties 
and  sanction  actions  by  the  Office  of 
Inspector  General  are  perceived  as 
excessive  since  clerical  errors  of 
omission  and  inaccurately  coded 
diagnoses  will  be  inevitable.  Another 
commenter  recommended  that  the 
sanctions  process  should  not  apply  to 
the  fCD-9-CM  coding  requirement. 

Response:  Cxxling  is  a  task  routinely 
delegated  by  physicians  to  billing  clerks 
or  staff.  However,  this  delegation  does 
not  relieve  the  physician  of  the 
responsibility  to  submit  bills  or  requests 
for  pajTnent  that  meet  the  requirements 
of  the  law. 

Comment:  One  medical  association 
questioned  whether  the  carrier 
considers  the  remarks  on  the 
explanation  of  the  Medicare  benefit 
(EOMB)  form  an  advisement  of  a 
violation  (for  not  including  diagnostic 
coding  on  a  bill  or  request  for  payment) 
that  will  be  referred  to  the  CHG  for 
investigation  and  possible  sanctions. 
The  commenter  asked  why  the  carrier 
includes  a  remark  in  the  EOMB  stating 
that  they  will  process  this  claim  but  w  ill 
not  process  future  claims.  The 
association  suggests  that  the  message  on 
the  EOMB  should  contain  a  more 
complete  and  accurate  statement 

Response:  Messages  that  appear  on 
the  EOMB  have  been  revised  and  are 
more  clear  and  explanatory.  It  is  not  our 
intent  to  put  the  beneficiary  at  risk  by 
not  paying  a  bill  or  request  for  pajTnent 
lacking  an  ICD-9-CM  code.  For  claims 
submitted  by  physicians  who  do  not 
accept  assignment,  the  carrier  will 
process  the  bill  or  request  for  pajTuent 
as  usual,  substituting  a  "dummy"  code 
for  the  1CD-9-CM  coding. 

The  carrier  will  collect  physician- 
specific  information  about  the  quantity 
of  the  dummy  codes  generated  per 
physician.  When  a  threshold  of  ten  bills 
or  requests  for  payment  is  reached,  the 
carrier  is  instructed  to  contact  the 
physician  in  order  to  explain  the 
necessity  of  providing  diagnostic  coding 
and  to  help  with  training.  If  the 
physician  subsequently  knowingly, 
willfully,  and  in  repeated  cases  fails  to 
supply  the  requested  codes,  the  Office 
of  the  Inspector  General  may  invoke  a 
civil  money  penalty. 

F.  Availability  of  the  1CD-9-CM 

Comment:  Two  commenters 
expressed  concern  that  the  Government 
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Printing  Office  (GPO)  does  not  stock  a 
sufficient  supply  of  the  ICI>-9-CM 
coding  books,  which  results  in  a  4-to-8 
week  delay  in  receiving  the  books. 

Fesponse:  ICD-9-CM  books  are  in 
stock  at  the  special  address  mentioned 
elsewhere  in  this  preamble.  We  are 
aware  of  the  potential  demand  and  have 
an  adequate  supply.  All  orders  are  sent 
by  priority  mail. 

V.  Impact  Analysis 

Unless  the  Secretary  certifies  that  a 
ilnal  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612) .  For  purposes  of  the  RFA, 
all  physicians  are  considered  to  be  small 
entities. 

The  statutory  requirement  that 
physicians  use  diagnostic  coding  has 
been  in  effect  since  April,  1989.  and  we 
believe  that  the  vast  majority  of 
physicians  were  already  using  ICD-9- 
C\i  coding  even  before  that  time.  Thus, 
the  economic  impact  of  this  final  rule 
on  the  physician  community  should  be 
minimal. 

In  the  proposed  rule,  we  prepared  a 
voluntary  impact  analysis  and  voluntary 
regulatory  flexibility  analysis  because  of 
our  inability  to  quantify  with  any  degree 
of  precision  the  estimated  costs  of  these 
provisions  and  the  large  number  of 
physicians  who  were  affected  by  the 
provisions  of  section  1842(p)  of  the  Act. 
These  provisions  require  that  each  bill 
or  request  for  payment  for  a  service 
furnished  by  a  physician  include 
appropriate  diagnostic  coding  related  to 
the  illness  or  injury  for  which  the 
Medicare  beneficiary'  received 
treatment.  Under  section  1842(p)  of  the 
Act,  a  physician  who  is  to  be  paid  on 
an  a.ssignment-related  basis  will  not  be 
paid  if  he  or  she  fails  to  include 
appropriate  diagnostic  coding  on  the 
bill.  In  this  final  rule  we  have  revised 
the  impact  analysis  based  on  public 
comment. 

With  one  exception,  any  effects  of  this 
final  rule  will  be  a  direct  result  of  the 
legislative  provisions  in  section  1842(p) 
of  the  Act.  The  exception  is  a  result  of 
the  discretion  that  section  1842(p)(l)  of 
the  Act  provides  the  Secretary  in  the 
choice  of  which  system  to  use  to  code 
diagnoses.  We  chose  to  use  ICD-9-CM 
because  it  is  the  only  comprehensive 
coding  system  that  includes  all  possible 
diagnoses  for  Medicare  beneficiaries. 
For  that  reason,  it  is  already  widely 
used  by  physicians.  Furthermore,  we  are 
already  using  ICD-9-CM  in  the 
Medicare  program  for  classifying  DRGs 
for  payTnent  under  the  inpatient 


hospital  prospective  payment  system. 
Therefore,  we  believe  that  it  is  the 
easiest  coding  system  for  physician  use. 

Before  April  1,  1989,  physicians  were 
not  required  to  provide  ICD-9-0/1  or 
any  other  type  of  diagnostic  codes  on 
their  Medicare  bills  or  requests  for 
payment.  Therefore,  we  believe  that 
physicians  who  were  not  coding  before 
the  provisions  of  section  1842(p)  of  the 
Act  were  affected  through  increased 
paperwork,  the  cost  of  training 
themselves  and  their  staff,  and  the 
probable  need  to  purchase  Volumes  1 
and  2  of  the  ICI>-9-CM.  fourth  edition. 

As  of  December  31,  1986,  there  were 
569,160  physicians  practicing  in  the 
United  States  (Physician  Characteristics 
and  Distribution  in  the  U.S.,  1986. 
Department  of  Data  Release  Services, 
Division  of  Survey  and  Data  Resources, 
American  Medical  Association,  1987). 
In  the  proposed  rule,  we  estimated  that 
at  least  30  percent  of  phvsicians  used 
ICD-9-QM  codes  before'the 
requirements  of  section  1842(p)  were 
established,  presumably  because  of 
requirements  of  other  third  party  payers 
that  ICD-9-CM  diagnosis  or  procedure 
codes  be  used  on  their  claims.  Thus,  we 
estimated  that  up  to  70  percent  of 
practicing  physicians  did  not  report 
codes  before  the  requirement  was 
established  (that  is,  approximately 
398,000  physicians). 

In  this  final  rule,  we  have  revised  our 
estinjate  of  the  number  of  physicians 
who  reported  ICD-9-CM  codes  before 
the  requirements  of  section  1842(p)  of 
the  Act  were  established.  As  stated  in 
section  III  of  this  preamble,  we  provided 
for  a  6-month  grace  period  following  the 
statutory  implementation  date  of  April 
1,  1989,  during  which  no  claims  would 
be  denied  for  lack  of  coding.  The  grace 
period  ended  on  October  1, 1989.  It  has 
been  our  experience  that,  when  grace 
periods  are  established,  providers 
u.sually  do  nat  comply  with  the  required 
provisions  until  the  end  of  the  grace 
period,  presumably  because  of  lack  of 
training  or  need  for  a  preparation 
period.  In  this  case,  however, 
approximately  90  percent  of  the  claims 
were  coded  using  ICD-9-CM  during  the 
first  month  of  the  grace  period,  and  the 
compliance  rate  remained  at 
approximately  90  percent  for  the 
duration  of  the  grace  period.  Moreover, 
intermediary'  review  of  these  claims 
revealed  no  significant  coding  problems. 
Since  the  number  of  physicians  that 
complied  with  the  coding  requirement 
remained  stable  throughout  the  grace 
period,  we  believe  that  the  number  of 
physicians  who  reported  codes  during 
the  grace  period  is  indicative  of  the 
number  of  physicians  who  were 
reporting  codes  before  the  requirement 


was  established.  Therefore,  we  now 
estimate  that  approximately  90  percent 
of  physicians  reported  ICD-9-CM  codes 
before  April,  1989  (that  is. 
approximately,  512.000  physicians). 
The  discussion  below  reflects  this 
revised  estimate. 

If  all  the  physicians  who  did  not 
report  ICD-9-CM  codes  before  April 
1989  needed  new  coding  books,  103-9- 
CM  Volumes  1  and  2  at  a  cost  of  S65.00 
per  set,  the  total  cost  would  have  been 
approximately  $3,700,000.  In  practice, 
however,  we  believe  that  not  all  of  these 
physicians  needed  to  purchase  new 
coding  books.  For  example,  some 
physicians  belonged  to  group  practices, 
some  worked  for  hospitals  and  do  not 
have  their  own  patients,  and  some 
already  owned  coding  books.  For 
purposes  of  this  impact  analysis, 
however,  we  assume  that  all  physicians 
who  did  not  code  before  April,  1989 
purchased  new  coding  books. 

In  the  proposed  rule,  in  calculating 
costs  of  training  and  coding  for 
physicians  who  did  not  code  before 
April  1989,  we  estimated  the  average 
wages  of  a  physician's  office  staff  person 
at  $4.50  an  hour.  In  response  to  the  July 
21,  1989  proposed  rule,  we  received 
several  comments  stating  that  we  had 
underestimated  the  average  hourly 
wages  for  a  physician's  office  staff 
member.  We  agree  that  our  estimate  of 
$4.50  per  hour  was  too  low.  In  this  final 
rule,  we  are  revising  our  estimate  of  the 
hourly  rate  based  on  comments  recei\  ed 
on  the  proposed  rule  and  our 
examination  of  the  hourly  wages  of 
physicians'  office  staff  in  the  monthly 
publication  "Employment  and 
Earnings"  (U.S.  Department  of  Labor 
Bureau  of  Labor  Statistics, 
"Employment  and  Earnings"  Vol.  37, 
No.  4.  April  1990.  p.  131  (Washington. 
DC)).  Our  revised  estimate  of  the  typical 
wage  for  a  staff  person  at  the  time  the 
requirement  was  established  is  $9.65 
per  hour. 

Based  on  claims  data,  we  believe 
there  were  approximately  320.1  million 
physician  claims  processed  for  the 
period  from  April  1,  1989  to  March  31, 
1990.  We  estimated  that  the  clerical  cost 
of  coding  each  claim  was  $0.16  for  a 
total  of  $51 ,216,000  for  the  first  year 
that  the  requirement  was  in  effect.  We 
arrived  at  the  $0.16  figure  by  assuming 
an  hourly  rate  of  the  typical  physician's 
office  staff  person  to  be  $9.65  per  hour, 
as  explained  above.  We  believe  that  it 
takes  1  minute  to  code  a  claim,  therefore 
$9.65  divided  by  60  minutes  results  in 
a  $0.16  cost  per  claim.  However,  we 
believe  that  90  percent  of  the  claims 
were  being  coded  prior  to  April  1,  1989. 
Thus,  10  percent  of  the  cost  of  coding 
claims  (approximately  $5,120,000)  can 
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be  attributed  to  the  provision  of  section 
1842(p)  of  the  Act. 

We  anticipated  that  each  physician 
that  did  not  report  ICD-9-CM  codes 
before  April  1.  1989  would  either  send 
one  or  more  persons  for  training,  or  may 
have  determined  that  formal  training 
was  not  needed.  Some  of  those 
physicians  may  not  have  sent  any  staff 
since  they  are  in  a  group  practice,  (in 
which  case,  one  staff  member  may 
rt'present  several  physicians),  or 
b«K:ause  they  work,  for  hospitals  (in 
which  case  they  would  not  submit  Part 
B  claims.) 

Below,  in  two  examples,  we  are 
providing  the  extremes  of  estimated 
training  costs  using  the  same 
methodolog\  as  set  forth  in  the  impact 
analysis  of  the  proposed  rule.  In  the  first 
example,  we  assume  that  all  physicians 
who  did  not  code  prior  to  April  1989 
sent,  on  average,  one  of  their  office  staff 
to  attend  a  half-day  session  sponsored 
by  a  national  firm.  We  anticipated  that 
the  cost  of  such  a  training  session  could 
have  been  as  high  as  $100.00.  Thus,  for 
this  estimate,  we  are  assuming  a  cost  of 
SIOO.OO.  Furthennore.  we  assume  the 
physicians  paid  an  hourly  rate  of  $9.65 
per  hour  to  their  employees  while  they 
attended  the  coding  session.  Given  these 
assumptions,  we  estimated  training 
costs  as  follows; 

(All  estimates  are  rounded  to  the 
nearest  Si 0.000  ) 

Half-day  (4  hours)  at  S9.65  per 

hour^S38.60;  S38.60«:57.0O() 

enipicyees  S2. 200.000 

Session    cost    Sl0O.0a«57,0OO 

employees 5.700,000 

Total  training  costs  S7.9OO.0OO 

In  the  second  example,  we  assume 
that  physicians  who  did  not  code  before 
the  requirement  was  established  in 
April  1989  sent,  on  average,  one  of  their 
office  staff  to  coding  sessions  sponsored 
by  carriers  or  insurance  companies  at  no 
cost.  Assuming  that  the  office  employee 
was  paid  $9.65  an  hour,  we  estimated 
the  total  training  costs  as  follows: 

Half-day  (4  hours)  a!  S9  65  per 

hour=S38.60;  538.60x57,000 

employees S2.200.000 

Session  costs  0 

Total  training  costs  52.200,000 

Below,  we  show  the  total  estimated 
first  year  costs  for  the  two  examples. 

•  For  the  first  example,  the  total 
estimated  first  year  costs  consisted  of: 

Coding  costs  S5. 120.000 

Training 7.300.000 

Books  3,700.000 

Total  $16,720,000 

•  For  the  second  example,  the  total 
estimated  first  year  costs  consisted  of: 


Coding  costs 55,120.000 

Training 2,200.000 

Books 3.700.000 

Total  511.020.000 

Therefore,  we  estimate  that  first  year 
training  costs  were  between  $11  million 
and  $16  million.  The  cost  of  updated 
books  will  be  an  ongoing  expense. 
Training  costs  will  be  recurring  to  the 
extent  that  staff  turnover  will  occur. 
Coding  costs  will  be  ongoing.  However, 
we  believe  that  coding  time  and  costs 
will  probably  be  reduced  with 
experience. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  will  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  final 
rule  will  not  have  an  impact  on  a 
significant  number  of  small  rural 
hospitals. 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget. 

V.  Paperwork  Reduction  Act 

Regulations  at  §  424.32(a)  and 
§  424.34(b)  contain  information 
collection  and  recordkeeping 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  through 
351 1 ).  These  regulations  and  the 
information  collection  and  record 
keeping  requirements  apply  to  the 
requirement  that  a  physician  provide 
appropriate  diagnostic  coding  on  each 
bill  or  request  for  payment  for  a 
physician  service  furnished  under 
Medicare  Part  B.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  one  minute  per 
submitted  Part  B  claim.  This  includes 
time  spent  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  needed  data. 
and  completing  and  reviewing  the 
collection  of  information.  The 
information  and  record  keeping 
requirements  associated  with  this  final 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (approval 
number  0938-0008). 


List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  424 

Assignment  of  benefits.  Physician 
certification.  Claims  for  pajTnent, 
Emergency  services.  Plan  of  treatment. 

I.  42  CFR  part  405,  subpart  E  is 
amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED  Subpart  E— Criteria  for 
Detenmlnation  of  Reasonable  Charges; 
Payment  for  Services  of  Hospital 
Interns,  Residents,  and  Supervising 
Physicians 

A.  The  authority  citation  for  Subpart 
E  continues  to  read  as  follows: 

Authority-:  Sees.  1102.  1814(b).  1832. 
ia33(a).  1834  (a)  and  (b).  1842  (b)  and  (h). 
1848.  1861(b).  (v).  and  (aa)  1862(a)(14). 
1866(a).  1871.  1881.  1886,  1887,  and  1889  of 
the  Social  Security  Act  as  amended  (42 
use.  1302,  1395flb).  1395k,  13951(a),  1395m 
(a)  and  fo),  1395u  (b)  and  (h).  1395  w-4. 
1395x(b).  (v).  and  (aa),  1395y(a)(14). 
1395cc(a).  1395hh.  nOSa.  1395ww,  1395xx, 
and  1395zz). 

B.  In  §405.512  paragraph  (c) 
inlroductor>-  text  is  republished  and 
paragraph  (c)(8)  is  revised  to  read  as 

follows: 

§  405.512    Carriers"  procedural  terminology 
and  coding  systems. 

•  »         •         *         • 

(c)  Guidelines.  The  following 
considerations  and  guidelines  are  taken 
into  account  in  evaluating  a  carrier's 
proposal  to  change  its  system  of 
procedural  terminology  and  coding: 

•  *        •        *        * 

(8)  Compatibihty  of  the  proposed 
system  with  the  carriers  methods  for 
determining  payment  under  the  fee 
schedule  for  physicians'  ser\ices  for 
services  which  are  identified  by  a  single 
element  of  terminology  but  which  may 
vary  in  content. 

•  •        *        •        * 

II.  42  CFR  part  424  is  amended  as  set 
forth  below: 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

A.  The  authority  citation  for  part  424 
is  revised  to  read  as  follows: 

Authority:  Sees.  216(j).  1102,  1814, 
1815(c).  1835.  1842  (b)  and  (p).  1861, 
1866(d),  1870  (e)  and  (f),  1871,  and  1872  of 
the  Social  Security  Act  (42  U.S.C.  416(j), 
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1302,  1395f,  1395g{c),  1395n,  139ju  fb)  and 
(p),  1395X,  1395cc(d).  1395gg  (e)  and  (0. 
1395hh,  and  1395ii) 

Subpart  A — General  Provisions 

B.  In  §424.3,  the  introductory  text  is 
republished  and  a  definition  for  "ICEV- 
9-CM"  is  added  in  alphabetical  order  to 
read  as  follows: 

§424.3    Definitions. 

As  used  in  this  part,  unless  the 
context  indicates  otherwise — 

ICD-9-CM  means  hitemational 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification. 


Subpart  C — Claims  for  Payment 

C.  In  §424.32,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  424.32    Basic  Requirements  tor  all 
claims. 

(a)  A  claim  must  meet  the  following 
requirements: 

(1)  A  claim  must  be  filed  with  the 
appropriate  intermediary  or  carrier  on  a 
form  prescribed  by  HCFA  in  accordance 
with  HCFA  instructions. 

(2)  A  claim  for  physician  scr\  ices 
must  include  appropriate  diagnostic 
coding  using  ICD-Q-CM. 

(3)  A  claim  must  be  signed  by  the 
beneficiary  or  the  bcneficiar>''s 
representative  (in  accordance  with 
§  424.36(b)). 

(4)  A  claim  must  be  filed  within  the 
time  hmits  specified  in  §424.44. 

*  •         •         •         » 

D.  In  §424.34,  the  introductory  text  of 
paragraph  fb)  is  republished  and 
paragraph  (b)(4)  is  revised  to  read  as 
follows: 

§  424  34    Additional  requirements: 
Beneficiary's  claim  for  direct  payment 

•  •         »         •         • 

(b)  Itemized  bill  from  the  bcspital  or 
supplier.  The  itemized  bill  for  the 
services,  which  may  be  receipted  or 
unpaid,  must  include  all  the  following 
information: 

•  •        •        •        * 

(4)  A  listing  of  the  services  in 
sufficient  detail  to  permit  determination 
of  payment  under  the  fee  schedule  for 
physicians'  services;  for  itemized  bills 
from  physicians,  appropriate  diagnostic 
coding  using  ICD-9-CM  must  be  used. 
(For  e.xample,  a  bill  for  ambulance 
service  must  specify  the  pick-up  and 
delivery  points.) 

*  *         •         »         • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Da'ed:  November  22,  1993 
Bpjce  C.  \  ldd«ck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  January  24,  1994. 
Donna  E.  Shalala, 
Secretory. 

[FR  Doc.  94^900  Filed  3-3-94;  8:45  ami 
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Administration  for  Children  and 

Families 

45  CFR  Part  233 

Aid  to  Families  With  Dependent 
Children  Increase  in  Stepparent 
Income  Disregard 

AGENCY:  Administration  for  Children 

and  Families  (ACF),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  change  in  the  stepparent  earned 
income  disregards  for  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  as  provided  under 
section  13742  of  the  Omnibus  Budget 
Reconciliation  Act  (OBR.^)  of  1993.  This 
provision  increases  the  stepparent 
earned  income  disregard  from  $75  to 
S90. 

EFFECTIVE  CATE;  .March  4.  -1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mack  A.  Storrs,  Administration  for 
Children  and  Families,  Office  of  Family 
Assistance,  Fifth  Floor,  370  L'Enfant 
Promenade,  S\V.,  Washington,  EXI 
20447,  telephone  (202)  401-9289. 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Rule  Provision 

Pursuant  to  section  402(a)(31)  of  the 
Social  Security  Act  (the  Act)  the  income 
of  en  AFDC  dependent  child's 
stepparent  who  lives  in  the  same  home 
as  the  child  is  counted  in  the  monthly 
determination  of  eligibility  and  the 
amoimt  of  assistance.  This  provision  is 
applied  in  States  that  do  not  have  laws 
of  general  applicabihty  holding  a 
stepparent  legally  responsible  to  the 
same  extent  as  a  natural  or  adoptive 
parent.  Section  402(a){31)  also  provides 
for  the  disregard  of  certain  portions  of 
the  stepparent's  income  in  determining 
the  amount  to  be  counted,  including  the 
first  $75  of  the  stepparent's  monthly 
earned  income. 

Effective  October  1,  1989,  Public  Law 
100-485  amended  section  402(a)(3)(ii) 
of  the  Act  by  increa.5ing  the  standard 
work  expense  disregard  for  AFDC 
applicants  and  recipients  from  $75  to 
$90.  However,  it  did  not  increase  the 
comparable  $75  earned  income 
disregard  for  stepparents. 


Thus,  to  be  consistent,  section  13742 
of  Public  Law  103-66,  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993,  amended  section  402(a)(31)(A)  of 
the  Act  by  increasing  the  earned  income 
disregard  for  stepparents  from  $75  to 
$90  per  month.  We  have  amended 
§  233.20(a)(3)(xiv)(A)  to  reflect  this 
statutory  change. 

Regulatory  Procedures 

Justification  for  Dispensing  With  Notice 
ofPivposed  Rulemaking 

The  amendment  to  this  regulation  is 
being  published  as  a  final  rule.  The 
Administrative  Procedure  Act,  5  U.S.C. 
553fb)(B),  provides  that,  if  the 
Department  for  good  cause  finds  the 
Notice  of  Proposed  Rulemaking  is 
unnecessary,  impractical  or  contrary  to 
the  pubhc  interest,  it  may  dispense  with 
such  notice  if  it  incorporates  a  brief 
statement  of  the  reasons  for  doing  so  in 
the  rules  issued. 

The  Department  finds  that  there  is 
good  cause  to  dispense  with  a  Notice  of 
Proposed  Rulemaking  with  respect  to 
this  change.  Publication  of  this  rule  in 
proposed  form  would  be  unnecessary  as 
the  change  simply  implements  the 
statutory  provision  and  does  not  involve 
administrative  discretion. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determ.ined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  rule  has 
no  costs  and  merely  conforms  the 
codified  regulation  to  the  statute. 

Paperwork  Reduction  Act 

This  rule  does  not  require  any 
information  collection  activities  and 
therefore  no  approval  is  necessary  under 
the  Paperwork  Reduction  Act. 

Regulatory  Fle.xibility  Act 

The  Regulatory  Flexibifity  Act  (Pub. 
L.  96-354)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary'  impact  of  this  final  rule  is  en 
State  governments  and  individuals. 
Therefore,  we  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  affects  benefits  to  individuals 
and  payments  to  States.  Thus,  a 
regulatory  flexibility  analysis  is  not 
required. 

List  of  Subjects  in  45  CFR  Part  233 

Aliens,  Grant  programs — social 
programs.  Public  assistance  programs. 
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Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  13.780,  Assistance  Pay-ments- 
Maintenance  Assistance) 

Dated  November  20.  1993 
Mary  fo  Bane. 
Assistant  Secretary  for  Children  and  Families. 

Approved:  February  7. 1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Senices. 

For  the  reasons  set  forth  in  the 
preamble,  part  233  of  chapter  II.  title  45, 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  233— COVERAGE  AND 
CONOmONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows; 

Authority:  42  U  S  C  301.  602.  606,  607, 
1202.  1302.  1352.  and  1382  (note). 

2.  Section  233.20  is  amended  by 
revising  paragraph  (a)(3)(xiv)(A)  to  read 
as  follows: 

§  233.20    Need  and  amount  of  assistance. 

(a)  •    *    • 

(3)*    *    • 

(xiv)  •    •    • 

(A)  The  first  $90  of  the  gross  earned 
income  of  the  stepparent; 
•         •         •         •         • 

IFR  Doc.  94-t899  Filed  3-3-94;  845  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  69 

{CC  Docket  No.  91-213.  FCC  94^] 

Transport  Rate  Structure  and  Pricing 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  order  modifies  certain 
filatures  of  the  price  cap  regulatory 
system  applicable  to  local  exchange 
carriers  (LECs)  to  complement  the  FCC's 
recent  restructure  of  the  LECs"  local 
transport  rates.  Specifically,  the  order 
moves  transport  services,  including  all 
the  transmission-related  elements,  the 
tandem  switching  charge,  and  the 
interconnection  charge,  out  of  the  price 
c:ap  basket  for  traffic  sensitive  services, 
and  places  them  into  a  combined 
"trunking"  basket  containing  transport 
and  special  access  services.  The  order 
reahgns  the  service  categories  and 
subcategories  within  the  trunking 


basket,  and  adapts  the  pricing  bands 
applicable  to  these  categories  and 
subcategories,  to  reflect  the  similarities 
between  certain  special  access  and  flat- 
rated  transport  services,  and  to 
accommodate  the  new  density  zone 
pricing  system  that  the  Commission 
adopted  for  both  special  access  and 
transport.  These  rule  changes  encourage 
the  LECs  to  align  their  transport  rates  to 
reflect  more  closely  how  costs  are 
incurred,  thus  promoting  more  efficient 
usage  and  deployment  of  the  country's 
telecommunications  networks, 
advancing  competition  in  both  the  long- 
distance and  local  access  markets,  and 
ultimately  reducing  access  charges  and 
long-distance  rates  and  stimulating  the 
economy  by  increasing  demand  for 
these  services. 

EFFECTIVE  DATE:  March  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Sieradzki,  Common  Carrier 
Bureau.  Policy  &  Program  Planning 
Division.  202-632-1304. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
s>Tiopsis  of  the  Commission's  Second 
Report  and  Order  in  CC  Docket  No.  91- 
213.  adopted  on  January'  19.  1994  and 
released  on  January  31,  1994.  The 
complete  text  of  this  Second  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center.  1919  M  St. 
mv..  room  230.  Washington.  DC  20554. 

Synopsis  of  Second  Report  and  Order 

1.  The  Commission  adopts  its 
proposal  to  remove  the  transport  service 
categories  from  the  traffic  sensitive 
basket  and  place  them  into  a  combined 
basket  that  also  contains  special  access 
services.  The  Commission  renames  this 
merged  basket  the  "tronking  basket." 
The  Commission  is  placing  the  tandem 
switching  charge  in  the  newly  formed 
trunking  basket,  and  keeping  it  in  the 
same  service  category  as  tandem- 
switched  transport.  The  Commission  is 
placing  the  interconnection  charge 
service  category  in  the  trunking  basket. 

2.  The  Commission  is  adopting  a 
modified  version  of  its  proposal  in  the 
Further  Notice  in  this  proceeding.  57  FR 
54205  (Nov.  17,  1992).  on  the 
arrangement  of  service  categories  within 
the  newly  formed  trunking  basket.  The 
Commission  concludes  that  flat-rated 
transport  (entrance  facihties,  direct- 
trunked  transport,  and  dedicated 
signalling  transport)  should  be 
incorporated  into  the  corresponding 
special  access  service  categories.  Thus, 
demand  for  voice  grade  flat-rated 
transport  will  be  assigned  to  the  existing 
voice  grade- VVATS-metallic-telegraph 
service  category  in  the  current  special 
access  basket  for  the  purposes  of 


computing  the  service  band  index  (SBI) 
and  pricing  bands  for  that  category. 
Demand  for  DSl  and  DS3  flat-rated 
transport  will  be  assigned,  respectively, 
to  the  DSl  and  DS3  subcategories  of  the 
high  capacity-DDS  service  category  in 
the  current  special  access  basket  for 
purposes  of  computing  the  SBIs  and 
bands  for  those  subcategories.  Tandem- 
switched  transport  (including  the 
tandem  switching  element)  and  the 
interconnection  charge  will  be  separate 
service  categories  in  the  trunking  basket. 

3.  The  Commission  concludes  that  the 
density  pricing  zone  subcategories 
within  the  flat-rated  transport  service 
category  should  be  incorporated  into  the 
existing  zone  subcategories  within  the 
existing  DS3  and  DSl  special  access 
subcategories,  with  one  exception.  In 
some  cases,  a  LEC  might  implement 
density  zone  pricing  for  transport  in  a 
different  tariff  year  than  it  implemented 
density  zone  pricing  for  special  access. 
In  such  circumstances,  the  Commission 
will  require  LECs  to  retain  separate  zone 
bands  for  special  access  and  flat-rated 
transport  services  until  ihe.end  of  the 
tariff  year  following  the  tariff  year  in 
which  density  pricing  was  implententcd 
for  the  later  service.  Af^er  that  time,  the 
zone  bands  for  special  access  and 
transport  can  be  consolidated. 

4.  The  Commission  is  not  modifying 
the  pricing  bands  applicable  to  the 
transport  or  special  access  service 
categories  at  this  time.  The  service 
category  bands  constrain  the  LECs" 
ability  to  offset  rate  reductions  in  some 
categories  with  rate  increases  in  other 
categories. 

5.  The  Commission  is  setting  forth  the 
details  of  establishing  the  indexes  and 
banding  limits  for  the  new  trunking 
basket  and  the  realigned  service 
categories  within  that  basket.  First,  the 
2%  upper  and  5%  lower  bands  for 
tandem-switched  transport  and  the  0% 
upper  band  for  the  interconnection 
charge  apply  to  changes  from  the  initial 
rates  for  these  services  as  of  the 
transport  rate  restructure,  regardless  of 
whether  the  LECs  raised  or  lowered 
their  local  transport  rates  prior  to  the 
rate  restructure.  ("Initial  rates"  refers  to 
the  rates  that  became  effective  as  a 
result  of  the  September  1.  1993  initial 
restructured  transport  tariff  filing,  or 
rates  that  subsequently  go  into  effect  as 
the  result  of  the  mid-course  correction.) 
Thus,  the  LECs  should  set  their  initial 
bands  and  SBIs  for  the  tandem-switched 
transport  and  interconnection  charge 
service  categories  using  the  baseline  of 
the  initial  restructured  rate  levels. 

6.  Because  47  CFR  part  61  does  not 
explicitly  address  the  manner  in  which 
service  categories  are  to  be  merged,  the 
Commission  adopts  transition  rules 
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governing  how  the  initial  banding  limits 
and  indexes  should  be  set  for  the  new 
Lninking  basket  and  the  realigned 
service  categories  within  that  basket. 
The  initial  degree  of  pricing  flexibility 
for  the  tninking  basket  will  be  set  by 
taking  into  account  both  the  pricing 
flexibility  currently  available  in  the 
special  access  basket  and  the  pricing 
flexibility  available  in  the  traffic 
sensitive  basket  (which  currently 
includes  transport).  Thus,  while  the  pre- 
existing actual  price  index  (API)  for  the 
special  access  basket  will  be  used  as  the 
ini'ial  API  for  the  tmnking  basket,  the 
PCI  for  the  trunking  basket  should  be  set 
as  follows.  LECs  should  calculate  the 
ratio  between  the  pre-existing  PCI  for 
ihe  special  access  basket  and  the  API  for 
that  basket,  and  the  ratio  between  the 
pre-existing  PCI  for  the  traffic  sensitive 
basket  and  the  .\PI  for  that  basket.  A 
weighted  average  of  these  ratios  should 
be  derived  using  the  base  period 
revenue  weights  of  the  special  access 
and  transport  services  included  in  the 
trunking  basket,  respectively.  This 
\/eighted  average  should  be  multiplied 
by  the  pre-existing  API  for  the  special 
access  basket  to  derive  the  PCI  for  the 
trunking  basket.  (Base  period  demand 
for  flat-rated  transport  elements  (i.e., 
demand  for  the  1992  base  year)  should 
correspond  with  tlie  historical  demand 
used  in  computing  the  initial 
interconnection  charge.  The  rates  used 
in  this  formula  should  be  the  rates 
effective  on  the  date  that  the  transport 
rate  restructure  became  effective,  or 
rates  that  subsequently  go  into  effect  as 
the  result  of  the  mid-course  correction.) 

7.  Similarly,  adjustments  to  the  upper 
and  lower  pricing  bands  applicable  to 
the  existing  voice  grade  and  high 
capacity/DDS  service  categories  and  the 
DSl  and  DS3  subcategories  are 
necessary  to  reflect  the  incorporation  of 
comparable  flat-rated  transport  rate 
elements.  While  the  SBIs  for  these 
categories  are  to  remain  the  same,  the 
upper  and  lower  bands  should  reflect  a 
weighted  average  of  the  pre-existing 
upper  and  lower  bands  for  the  special 
access  services  and  the  5%  upper  and 
lower  bands  for  the  flat-rated  iransport 
services.  This  weighted  average  should 
be  calculated  using  the  base  period 
revenue  weights  of  the  special  access 
and  transport  services  included  in  each 
ser.'ice  category  and  subcategory.  A 
comparable  procedure  will  be  used  to 
incorporate  transport  services  into  a 
density  pricing  zone  category'  that  has 
already  been  established  for  special 
access  services  (or  vice  versa). 

8.  The  changes  adopted  in  the  order 
necessitate  adjustments  to  the  price  cap 
indexes.  Accordingly,  the  Commission 
directs  all  LECs  subject  to  the  price  cap 


rules  to  recalculate  their  price  cap 
indexes  pursuant  to  the  decisions  in  the 
order.  The  LECs  should  file  such 
recalculated  indexes  with  the 
Commission  in  a  special  fiHng  not 
accompanied  by  rate  changes.  The 
Commission  delegates  authority  to  the 
Chief,  Common  Carrier  Bureau,  to 
specify  the  format  and  timing  of  this 
filing.  In  addition,  such  recalculated 
indexes  should  be  used  as  the  basis  of 
any  price  cap  filing  that  changes  rates  of 
services  in  the  trunking  or  traffic 
sensitive  baskets. 

9.  Finally,  the  Commission  clarifies 
some  miscellaneous  implementation 
matters.  First,  the  Commission  clarifies 
that  its  decision  in  the  Second 
Reconsideration  Order,  58  FR  45266 
(Aug.  27.  1993)  (requiring  use  of 
historical  demand  for  all  components  of 
the  fonnula  for  computing  the  inter- 
connection charge)  applies  only  to  price 
cap  LECs.  Rate-of-retum  LECs  continue 
to  be  subject  to  47  CFR  61.38  and  61.39, 
and  should  continue  to  use  projected 
demand  to  set  transport  rates. 
Consistent  with  the  Fir.st 
Reconsideration  Order.  58  FR  41184 
(Aug.  3,  1993),  however,  these 
projections  should  only  forecast 
demand  growth,  and  should  not  attempt 
to  forecast  IXCs'  reconfigurations  in 
response  to  the  transport  rate 
restructure.  Second,  due  to  the  difficulty 
of  applying  non-prem.ium  charges  to 
flat-rate  transport  elements,  the 
Commission  modifies  its  rules  to  clarify 
that  non-premium  charges  must  be 
established  only  for  the  intercormection 
charge,  and  not  for  the  facility-based 
transport  elements.  Third,  the 
Commission  modifies  the  rules  to  clarify 
that  the  LECs  must  waive  certain  non- 
recurring charges  for  a  six-month  period 
following  the  effective  date  of  their 
restructured  transport  tariffs.  Finally, 
the  Commission  is  making  limited 
technical  changes  to  47  CFR  part  69. 

10.  In  the  Further  Notice  in  this 
proceeding,  57  FR  54205  (Nov.  17, 
1992),  the  Commission  certified  that  the 
proposed  rule  changes  would  not  have 

a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  Neither 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  nor  any 
commenting  party  disagreed  with  that 
analysis.  The  Secretary  shall  send  a 
copy  of  this  Report  and  Order,  including 
the  certification,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibihty  Act.  Public  Law  No"  69-354, 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 


Ordering  Clauses 

11.  Accordingly,  it  is  ordered  that 
pursuant  to  authority  contained  in 
sections  1,  4(i)  and  (j),  201-205,  220, 
and  403  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  151. 
154(i)  and  (j).  201-205.  220,  and  403. 
parts  61  and  69  of  the  Commission's 
rules  are  Amended  as  set  forth  below. 

12.  It  is  further  ordered  that  the 
pohcies  and  rules  adopted  herein  shal) 
he  effective  upon  pubhcatiun  in  the 
Federal  Register.  Because  the  initial 
restructured  transport  rates  went  into 
effect  on  December  30,  1993,  thus 
allowing  LECs  subject  to  price  cap 
regulation  to  propose  rate  changes  that 
do  not  comply  with  the  policies  adopted 
herein  in  the  absence  of  these  rule 
changes,  good  cause  exists  to  make 
these  rules  effective  less  than  30  days 
from  publication  in  the  Federal 
Register. 

13.  It  is  further  ordered  that  the  Chief, 
Common  Carrier  Bureau  is  delegated  the 
authority  specified  herein. 

List  of  Subjects  in  47  CFR  Parts  61  and 
69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
WiUiam  F.  Caton, 

Acting  Secretary- 

Amendatory  Text 

47  CFR  parts  61  and  69  are  amended 
as  follows: 

PART  61— TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat  1066.  as 
amended.  47  U.S.C  154.  Interpret  or  apply 
sec.  203,  48  Stat.  1070;  47  L'.S.C.  203. 

2.  Section  61.3  is  amended  by 
redesignating  paragraphs  (jj)  and  (kk)  as 
paragraphs  (kk)  and  (11),  respectively, 
and  adding  a  new  paragraph  (jj),  to  read 

as  follows: 

§61.3    Oefinttons. 

•  *         *         *         • 

(jj)  Tariff  year.  The  period  from  the 
day  in  a  calendar  year  on  which  a 
carrier's  annual  access  tariff  filing  is 
scheduled  to  become  effective  through 
the  preceding  day  of  the  subsequent 
calendar  year. 

*  *        •        •        * 

3.  Section  61.42  is  amended  by 
removing  paragraphs  (e)(l)(iii), 
(e)(l)(iv),  and  (e)(l)(v);  redesignating 
paragraphs  (e)(l)(vi)  and  (e)(l)(vii)  as 
paragraphs  (e)(l)(iii)  and  (e)(l)(iv), 
respectively;  revising  paragraph  (d)(3), 
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redesignated  paragraph  (eKl)(iii),  the 
introductory  text  of  paragraph  (e)(2), 
paragraph  (e)(2)(i).  paragraph  (e)(2)(iii), 
and  paragraph  (e)(2)(iv);  and  adding 
paragraphs  (e)(2)(v)  and  (e)(2)(vi),  to 
read  as  follows: 

§61.42    Plies  cap  t>3skets  and  service 
categories. 

•  •        •         •        • 

(d)*   •   * 

(3)  A  basket  for  tninking  services  as 
described  in  §§69.110.  69  111,  69.112. 
69.114,  69.124.  and  69.125  of  this 
chapter. 

•  *         •         *         • 

(e)(1)*   •   • 

(iii)  Data  base  access  services;  and 

•  *         •         •         • 

(2)  The  trunking  basket  shall  contain 
such  transport  and  special  access 
services  as  the  Commission  shall  permit 
or  require,  including  the  following 
service  categories  and  subcategories: 

(i)  Voice  grade  entrance  facilities, 
voice  grade  direct-trunked  transport, 
voice  grade  dedicated  signalling 
transport,  voice  grade  special  access. 
VV.^TS  special  access,  metallic  special 
access,  and  telegraph  special  access 
services; 

•  •         «         *         * 

(iii)  High  capacity  flat-rated  transport, 
high  capacity  special  access,  and  DDS 
services,  including  the  following  service 
subcategories: 

(A)  DSl  entrance  facilities.  DSl 
d:rect-trunked  transport.  DSl  dedicated 
signalling  transport,  and  DSl  special 
iccess  services;  and 

(B)  DS3  entrance  facilities.  DS3  direct- 
ironked  transport,  DS3  dedicated 
sigmilling  transport,  and  DS3  special 
iccess  services; 

(iv)  Wideband  data  and  wideband 
Hnalog  services; 

(v)  Tandem -switched  transport,  as 
described  in  §69  111  of  this  chapter; 
and 

(vi)  Interconnection  charge,  as 
described  in  §69.124  of  this  chapter. 

•  •         •         •         • 

4.  Section  61.47  is  amended  as 

follows: 

a.  Paragraphs  (f)  and  (g)  are 
redesignated  as  paragraphs  (f)(1)  and 
(0(2), 

b  Paragraph  (h)(1)  is  redesignated  as 
paragraph  (g)(1). 

(c)  Paragraph  (i)  is  redesignated  as 
paragraph  (g)(4). 

d  Paragraphs  (e)(2)  and  (e)(3)  are 
redesignated  as  paragraphs  (g)(2)  and 
(g)(3)  and  are  revised. 

e.  Paragraph  (h)  is  revised. 

f  Headings  are  added  to  paragraphs 
(f)  and  (g). 

g.  The  designation  (1)  in  paragraph  (e) 
is  removed  and  paragraph  (e)  is  revised. 


(h)  Add  the  words  "or  subcategories" 
after  the  words  "service  categories"  in 
paragraphs  (a)  and  (b). 

i.  Add  the  words  "or  subcategory" 
after  the  words  "service  category"  in 
paragraphs  (a)  and  (c). 

j.  Remove  the  words 
"Notwithstanding  paragraphs  (ej  and  (f) 
of  this  section"  from  redesignated 
paragraph  (f)(2)  and  add  in  their  place 
"Notwithstanding  paragraph  (f)(1)  of 
this  section". 

k.  Remove  the  words 
"Notwithstanding  paragraph  (e)  of  this 
section."  from  redesignated  paragraphs 
(g)(1)  and  (g)(4)  and  capitaUzing  the 
word  "the"  in  each  sentence  when  the 
phrase  is  removed. 

As  amended  above.  §61.47  reads  as 
follows: 

§61.47    Adjustments  to  the  SBI;  pricing 
bands. 

•         •         •         •        • 

(e)  Pricing  bands  shall  be  established 
each  tariff  year  for  each  service  category 
and  subcategory  within  a  basket.  Except 
as  provided  in  paragraphs  (f),  (g).  and 
(h)  of  this  section,  each  band  shall  limit 
the  pricing  flexibility  of  the  service 
category  or  subcategory,  as  reflected  in 
its  SBI,  to  an  annual  increase  or 
decrease  of  five  percent,  relative  to  the 
percentage  change  in  the  PQ  for  that 
basket,  measured  from  the  levels  in 
effect  on  the  last  day  of  the  preceding 
tariff  year. 

(f)  bominant  interexcbange  carriers. 
***** 

(g)  Local  exchange  carriers — Sen-ice 
categories  and  subcategories. 

***** 

(2)  The  upper  pricing  band  for  the 
tandem-switched  transport  service 
categor>'  shall  Umit  the  annual  upward 
pricing  flexibility  for  this  service 
category,  as  reflected  in  its  SBI.  to  two 
percent,  relative  to  the  percentage 
change  in  the  PQ  for  the  trunking 
basket,  measured  from  the  levels  in 
effect  on  the  last  day  of  the  preceding 
tariff  year.  The  lower  pricing  band  for 
the  tandem-switched  transport  service 
category  shall  Umit  the  annual 
downward  pricing  flexibility  for  this 
service  category,  as  reflected  in  its  SBI. 
to  five  percent,  relative  to  the 
percentage  change  in  the  PCI  for  the 
trunking  basket,  measured  from  the 
levels  in  effect  on  the  last  day  of  the 
preceding  tariff  year. 

(3)  The  upper  pricing  band  for  the 
interconnection  charge  service  category 
shall  Umit  the  annual  upward  pricing 
flexibility  for  this  service  categor}-,  as 
reflected  in  its  SBI.  to  zero  percent. 
relative  to  the  percentage  change  in  the 
pa  for  the  tninking  basket,  measured 
from  the  levels  in  effect  on  the  last  day 


of  the  preceding  tariff  year.  There  shall 
be  no  lower  pricing  band  for  the 
interconnection  charge. 

***** 

(h)  Local  exchange  carriers — Density 
pricing  zones. 

(1)  In  addition  to  the  requirements  of 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section,  those  local  exchange  carriers 
subject  to  price  cap  regulation  that  have 
established  density  pricing  zones 
pursuant  to  §  69.123  of  this  chapter 
shall  use  the  methodology  set  forth  in 
paragraphs  (a)  through  (d)  of  this  section 
to  calculate  separate  subindexes  in  each 
zone  for  each  of  the  following  groups  of 
services: 

(i)  DSl  entrance  facilities,  DSl  direct- 
trunked  transport.  DSl  dedicated 
signalling  transport,  and  DSl  special 
access  services; 

(ii)  DS3  entrance  facilities.  DS3  direct- 
trunked  transport.  DS3  dedicated 
signalling  transport,  and  DS3  special 
access  services; 

(iii)  Voice  grade  entrance  faciUties. 
voice  grade  direct-trunked  transport, 
and  voice  giade  dedicated  signalling 
transport,  and  (if  the  Commission,  by 
order,  designates  such  services  as 
subject  to  competition)  voice  grade 
special  access; 

(iv)  Tandem-switched  transport;  and 

(v)  Such  other  special  access  services 
that  the  Commission  may  designate  by 
order. 

(2)  The  annual  pricing  flexibility  for 
each  of  the  subindexes  specified  in 
paragraph  (h)(1)  of  this  section  shall  be 
limited  to  an  annual  increase  of  five 
percent  or  an  annual  decrease  often 
percent,  relative  to  the  percentage 
change  in  the  PQ  for  the  trunking 
basket,  measured  from  the  levels  in 
effect  oil  the  last  day  of  the  preceding 
tariff  year. 

5.  Section  61.48  is  amended  by 
revising  paragraphs  (g)  and  (h)  and 
adding  paragraph  (i).  to  read  as  follows: 

§  61 .48    Transition  rules  for  price  cap 
formula  calculations. 

•         •         •         •         • 

(g)  Local  Transport  Restructure — 
Initial  Rates.  Local  exchange  carriers 
subject  to  price  cap  regulation  shall  set 
initial  transport  rates,  as  defined  in 
§  69.2(tt)  of  this  chapter,  according  to 
the  requirements  set  forth  in  §§69.108. 
69.110,  69.111,  69.112,  69.124,  and 
69.125  of  this  chapter. 

(h)  Loco]  Transport  Restructure — 
Price  Cap  Transition  Rules — (1) 
Definitions.  The  following  definitions 
apply  for  purposes  of  paragraph  (h)  of 
this  section: 

Effective  date  is  March  4, 1994. 
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Initial  restructured  rates  are  rates  that 
are  (or  should  have  been)  effective  on 
the  transport  restructure  date; 

Revenue  weight  of  a  given  group  of 
services  included  in  a  basket,  service 
categor\',  or  subcategory  is  the  ratio  of 
base  period  demand  for  the  given 
service  rate  elements  included  in  the 
basket,  service  category',  or  subcategory 
priced  at  initial  restructured  rates,  to  the 
base  period  demand  for  the  entire  group 
of  rate  elements  comprising  the  basket, 
servic-e  categor}',  or  subcategory  priced 
at  initial  restructured  rates;  and 

Transport  restructure  date  is  the  date 
on  which  local  exchange  carriers'  initial 
transport  rates,  as  defined  in  §69.2(tt)  of 
this  chapter,  became  effective. 

(2)  Trunking  Basket  PCI  and  API.  (i) 
On  the  effective  date,  the  PCI  value  for 
the  trunking  basket,  as  defined  in 

§  61.42(d)(3).  shall  be  computed  by 
multiplying  the  API  value  for  the 
special  access  basket  on  the  day 
preceding  the  transport  restructure  date, 
by  a  weighted  average  of  the  following; 

(A)  The  ratio  of  the  PCI  value  that 
applied  to  the  special  access  basket  on 
the  day  preceding  the  transport 
restructure  date,  to  the  API  value  that 
apphed  to  the  special  access  basket  on 
the  day  preceding  the  transport 
restructure  date,  weighted  by  the 
revenue  weight  of  the  special  access 
services  included  in  the  trunking  basket; 
a^nd 

(B)  The  ratio  of  the  PCI  value  that 
applied  to  the  traffic  sensitive  basket  on 
the  day  preceding  the  transport 
restructure  date,  to  the  .API  value  that 
applied  to  the  traffic  sensitive  basket  on 
the  day  preceding  the  transport 
restructure  date,  weighted  by  the 
revenue  weight  of  the  transport  services 
included  in  the  trunking  basket. 

(ii)  On  the  effective  date,  the  API 
value  for  the  trunking  basket  referred  to 
in  §  61 .42(e)(2)  shall  be  equal  to  the  API 
value  for  the  special  access  basket  on 
the  day  preceding  the  transport 
restructure  date. 

(3)  Service  Category  and  Subcategory 
Pricing  Bands  for  Flat-Rated  Transport 
and  Special  Access.  From  the  effective 
date  through  the  end  of  the  tariff  year, 
the  following  shall  govern  instead  of 
§§51.47(e)  and  61  47(g)(1).  The  pricing 
bands  established  for  the  voice  grade 
and  high  capacity  ser\'ice  categories 
referred  to  in  §§61.42(e)(2)(i)  and 
61.42(e)(2)(iii)  and  the  DSl  and  DS3 
service  subcategories  referred  to  in  §§ 
61.42(e)(2)(iii)(A)  and  61.42(e)(2)(iii)(B), 
shall  limit  the  pricing  flexibility  of  the 
service  category  or  subcategory,  as 
reflected  in  its  SBI.  as  follows: 

(i)  The  upper  pricing  band  shall  be  a 
weighted  average  of  the  following: 


(A)  The  upper  pricing  band  that 
applied  to  the  special  access  services 
included  in  the  category  or  subcategory 
on  the  day  preceding  the  transport 
restructure  date,  weighted  by  the 
revenue  weight  of  the  special  access 
services  included  in  the  category  or 
subcategory;  and 

(B)  1.05  limes  the  SBI  value  for  the 
special  access  services  included  in  the 
category  or  subcategory  on  the  day 
preceding  the  transport  restructure  date, 
weighted  by  the  revenue  weight  of  the 
transport  services  included  in  the 
category  or  subcategorv'. 

(ii)  The  lower  pricing  band  shall  be  a 
weighted  average  of  the  following: 

(A)  The  lower  pricing  band  that 
applied  to  the  special  access  services 
included  in  the  category  or  subcategory 
on  the  day  preceding  the  transport 
restructure  date,  weighted  by  the 
revenue  weight  of  the  special  access 
services  included  in  the  category  or 
subcategory;  and 

(B)  0.95  times  the  SBI  value  for  the 
special  access  services  included  in  the 
category  or  subcategory  on  the  day 
preceding  the  transport  restructure  date, 
weighted  by  the  revenue  weight  of  the 
transport  services  included  in  the 
category  or  subcategory. 

(iii)  On  the  effective  date,  the  SBI 
value  for  the  category  or  subcategory' 
shall  be  equal  to  the  SBI  value  for  the 
corresponding  special  access  category  or 
subcategory  on  the  day  preceding  the 
effective  date. 

(4)  Tandem-Switched  Transport  and 
Interconnection  Charge  SBIs.  On  the 
effective  date,  the  SBIs  for  the  tandera- 
switcbed  transport  and  interconnection 
charge  service  categories  defined  in 

§  61.42(e)(2)  (v)  and  (vi)  shall  be 
assigned  an  initial  value  prior  to 
adjustment  of  100,  corresponding  to  the 
initial  restructured  rates  in  those 
categories. 

(5)  Tandem-Switched  Transport  and 
Interconnection  Charge  Ser\^ice  Category 
Pricing  Bands.  From  the  effective  date 
through  the  end  of  the  tariff  year,  the 
following  shall  govern  instead  of  §61.47 
(g)(2)  and  (g)(3): 

(i)  The  upper  pricing  band  for  the 
tandem-switched  transport  service 
categor}'  shall  limit  the  upward  pricing 
flexibility  for  this  service  category,  as 
refiected  in  its  SBI,  to  two  percent, 
measured  from  the  initial  restructured 
rates  for  tandem-switched  transport. 
The  lower  pricing  band  for  the  tandem- 
switched  transport  ser\  ice  category 
shall  limit  the  downward  pricing 
flexibility  for  this  senice  category,  as 
reflected  in  its  SBI.  to  five  percent, 
measured  from  the  initial  restructured 
rates  for  tandem-switched  transport. 


(ii)  The  upper  pricing  band  for  the 
interconnection  charge  service  category 
shall  hmit  the  upward  pricing  flexibility 
for  this  service  category,  as  reflected  in 
its  SBI.  to  zero  percent,  measured  from 
the  initial  restructured  rate  for  the 
interconnection  charge. 

(i)  Transport  and  Special  Access 
Density  Pricing  Zone  Transition  Rules — 
(1)  Definitions.  The  following 
definitions  apply  for  purposes  of 
paragraph  (i)  of  this  section: 

Earlier  date  is  the  earlier  of  the 
special  access  zone  date  and  the 
transport  zone  date. 

Earlier  service  is  special  access  if  the 
special  access  zone  date  precedes  the 
transport  zone  date,  and  is  transport  if 
the  transport  zone  date  precedes  the 
special  access  zone  date. 

Later  date  is  the  later  of  the  special 
access  zone  date  and  the  transport  zone 
date. 

Later  service  is  transport  if  the  special 
access  zone  date  precedes  the  transport 
zone  date,  and  is  special  access  if  the 
transport  zone  date  precedes  the  special 
access  zone  date. 

Revenue  weight  of  a  given  group  of 
services  included  in  a  zone  category  is 
the  ratio  of  base  period  demand  for  the 
given  service  rate  elements  included  in 
the  category  priced  at  existing  rates,  to 
the  base  period  demand  for  the  entire 
group  of  rate  elements  comprising  the 
category  priced  at  existing  rates. 

Special  access  zone  date  is  the  date 
on  which  a  local  exchange  carrier  tariff 
establishing  divergent  special  access 
rates  in  different  zones,  as  described  in 
§  69.1 23(c)  of  this  chapter,  becomes 
effective. 

Transport  zone  date  is  the  date  on 
which  a  local  exchange  carrier  tariff 
establishing  divergent  switched 
transport  rates  in  different  zones,  as 
described  in  §69. 123(d)  of  this  chapter, 
becomes  effective. 

(2)  Simultaneous  Introduction  of 
Special  Access  and  Transport  Zones. 
Local  exchange  carriers  subject  to  price 
cap  regulation  that  have  established 
density  pricing  zones  pursuant  to 
§69.123  of  this  chapter,  and  whose 
special  access  zone  date  and  transport 
zone  date  occur  on  the  same  date,  shall 
initially  establish  density  pricing  zone 
SBIs  and  bands  pursuant  to  the 
methodology  in  §  61.47(h). 

(3)  Sequential  Introduction  of  Zones 
in  the  Same  Tariff  Year. 
Notwithstanding  §61. 47(h),  local 
exchange  carriers  subject  to  price  cap 
regulation  that  have  established  density 
pricing  zones  pursuant  to  §  69.123  of 
this  chapter,  and  whose  special  access 
zone  date  and  transport  zone  date  occur 
on  difTcrenf  dates  during  the  same  tariff 
year,  shall,  on  the  earlier  date,  estabhsh 
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density  pricing  zone  SBls  and  pricing 
bands  using  the  methodology  described 
in  §61. 47(h).  but  applicable  to  the 
earUer  service  only.  On  the  later  date, 
such  carriers  shall  recalculate  the  SBIs 
and  pricing  bands  to  limit  the  pricing 
flexibility  of  the  services  included  in 
each  density  pricing  zone  category,  as 
reflected  in  its  SBI.  as  follows: 

(i)  The  upper  pricing  band  shall  be  a 
weighted  average  of  the  following: 

(A)  The  upper  pricing  band  that 
applied  to  the  earlier  services  included 
in  the  zone  category  on  the  day 
preceding  the  later  date,  weighted  by 
the  revenue  weight  of  the  earlier 
services  included  in  the  zone  category; 
and 

(B)  1.05  times  the  SBI  value  for  the 
services  included  in  the  zone  category 
on  the  day  preceding  the  later  date, 
weighted  by  the  revenue  weight  of  the 
later  services  included  in  the  zone 
category 

(ii)  The  lower  pricing  band  shall  be  a 
weighted  average  of  the  following: 

(A)  The  lower  pricing  band  that 
apphed  to  the  earlier  services  included 
in  the  zone  category  on  the  day 
preceding  the  later  date,  weighted  by 
the  revenue  weight  of  the  earlier 
services  included  in  the  zone  categor)-; 
and 

(B)  0.90  tunes  the  SBI  value  for  the 
services  included  In  the  zone  category 
on  the  day  preceding  the  later  date, 
weighted  by  the  revenue  weight  of  the 
later  services  included  in  the  zone 
category. 

(iii)  On  the  later  date,  the  SBI  value 
for  the  zone  category  shall  be  equal  to 
the  SBI  value  for  the  category  on  the  day 
preceding  the  later  date. 

(4)  Introduction  of  Zones  in  Different 
Tariff  Years.  Notwithstanding 
§  61.47(h).  those  local  exchange  carriers 
subject  to  price  cap  regulation  that  have 
established  density  pricing  zones 
pioTsuant  to  §69.123  of  this  chapter,  and 
whose  special  access  zone  date  and 
transport  zone  date  do  not  occur  within 
the  same  tariff  year,  shall,  on  the  earlier 
date,  establish  density  pricing  zone  SBIs 
and  pncing  bands  using  the 
methodology  described  in  § 61.47(h). 
but  applicable  to  the  earlier  service 
only 

(i)  On  the  later  date,  such  carriers 
shall  use  the  methodology  set  forth  in 
paragraphs  (a)  through  (d)  of  §  61  47  to 
calculate  separate  SBIs  in  each  zone  for 
each  of  the  following  groups  of  services: 

(A)  DSl  special  access  services: 

(B)  DS3  special  access  services; 

(C)  DSl  entrance  facilities.  DSl  direct- 
trunked  transport,  and  DSl  dedicated 
signalling  transport; 


(D)  DS3  entrance  facilities,  DS3 
direct-trunked  transport,  and  DS3 
dedicated  signalling  transport; 

(E)  Voice  grade  entrance  faciUties, 
voice  grade  direct-trunked  transport, 
and  voice  grade  dedicated  signalling 
transport; 

(F)  Tandem-switched  transport;  and 

(G)  Such  other  special  access  services 
as  the  Commission  may  designate  by 
order. 

(ii)  From  the  later  date  through  the 
end  of  the  following  tariff  year,  the 
annual  pricing  flexibihty  for  each  of  the 
subindexes  specified  in  paragraph 
(il(4)(i)  of  this  section  shall  be  limited 
to  an  annual  increase  of  five  percent  or 
an  annual  decrease  of  ten  percent, 
relative  to  the  percentage  change  in  the 
PCI  for  the  trunking  basket,  measured 
from  the  levels  in  effect  on  the  last  day 
of  the  tariff  year  preceding  the  tariff  year 
in  which  the  later  date  occurs. 

(iii)  On  the  first  day  of  the  second 
tariff  year  following  the  tariff  year 
during  which  the  later  date  occurs,  the 
local  exchange  carriers  to  which  this 
paragraph  applies  shall  estabUsh  the 
separate  subindexes  provided  in 
§  61.47(h)(1).  and  shall  set  the  initial 
SBIs  for  those  density  pricing  zone 
categories  that  are  combined  (specified 
in  paragraphs  (i)(4)(i)(A)  and  (i)(4)(i){C). 
(i)(4)(i)(B)  and  (i)(4)(i)(D).  and  (i)(4)(i)(E) 
and  (i)(4Ki)(G)  of  this  section)  by 
computing  the  weighted  averages  of  the 
SBIs  that  applied  to  the  formerly 
separate  zone  categories,  weighted  by 
the  revenue  weights  of  the  respective 
services  included  in  the  zone  categories 

§61.49    lAmended] 

6.  Section  61.49(c)  is  amended  by 
removing  the  cite  "§§61. 47(e)  and  (f)" 
and  adding,  in  their  place,  the  cite 

••§  61.47(e).  (f)(1).  (g),  and  (h)";  and  by 
removing  the  cite  "§  61.47(g)"  and 
adding  in  their  place,  the  cite 
"§61.47(f)(2)". 

7.  Section  61.49(d)  is  amended  by 
removing  the  cite  "§  61.47(e)"  and 
adding,  in  their  place,  the  cite 
"§61.47(e).(g).  and(h)". 

§61.58    {Amended] 

8.  Section  61.58(c)(3)  is  amended  by 
removing  the  cite  "§§61. 47(e)  and  (f)" 
and  adding,  in  their  place,  the  cite 
"§61. 47(e).  (f)(1).  (g),  and  (h)";  and  by 
removing  the  cite  "  §  6 1  4  7(g) "  and 
adding  in  their  place,  the  cite 
"§61.47(0(2)". 

9.  Section  61.58(c)(4)  is  amended  by 
removing  the  cite  "§  61.47(e)"  and 
adding,  in  their  place,  the  cite 
"§61.47(e).  (g),  and(h)". 


PART  69— ACCESS  CHARGES 

1 .  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees  4.  201.  202.  203.  205,  218. 
403,  48  Stat.  1066.  1070,  1072,  1077.  1094. 
as  amended,  47  U.S.C  154,  201.  202.  203. 
205.  218.  403. 

§69.110    {Amended] 

2.  Sections  69.110(c)(1)  and 

69.1 10(c)(2)  are  amended  by  removing 
the  words  "to  recover  the  costs"  and 
adding,  in  their  place,  the  words  "for 
use". 

§69.113    [Amended] 

3.  Section  69.113(a)  is  amended  by 
removing  the  words  "69.110.  69.111. 
69.112". 

4.  Section  69.113(d)  is  amended  by 
removing  the  words  "Transport  element 
or  elements"  and  adding,  in  their  place, 
the  words  "interconnection  charge 
element". 

5.  Section  69.113(e)  is  amended  by 
removing  the  words  "transport  or". 

§69.126    [Amended) 

Section  69.126  is  amended  by 
removing  the  words  "May  1,  1994"  and 
adding,  in  their  place,  the  words  "six 
months  after  the  effective  date  of  the 
tariffs  introducing  initial  transport 
rates". 

!FR  Doc.  94-4672  Filed  3-3-94;  8:45  am) 
BILUNG  CODE  6712-C1-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 
[Ex  Parte  No.  218] 

Filing  of  Tariff  Adoption  Publications 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopts  a 

regulation  which  establishes  a  60-day 

deadUne  for  the  filing  of  adoption 

publications.  The  regulation  is  intended 

to  remove  any  possible  ambiguity  with 

regard  to  the  existing  regulation,  which 

requires  that  such  publications  be  filed 

"promptly". 

EFFECTIVE  DATE:  This  regulation  is 

effective  .April  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  VV.  Greene  (202)  927-5597  or 

Charles  E.  l.angyher.  ID  (202)  927-5160. 

(TDD  for  hearing  impaired:  (202)  927- 

5721) 

SUPPLEMENTARY  INFORMATION:  By 

decision  served  December  8.  1993  (58 

FR  6471 7.  December  9.  1993).  the 
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Commission  requested  public  comments 
on  the  desirability  of  amending 
5  1312.2001)  (49  CFR  1312.20(h))  to 
require  that  adoption  publications  be 
filed  not  more  than  60  days  after 
consummation  of  the  event  giving  rise 
to  their  filing.  The  existing  regulation 
specifies  that  adoption  publications 
should  be  Sled  prior  to  consummation, 
if  possible;  and  that,  if  for  some  reason 
filing  cannot  be  accomplished  prior  to 
consummation,  they  should  be  filed  as 
soon  as  possible  thereafter,  i.e. 
"promptly".  The  new  regulation  will 
replace  "promptly"  with  the  more 
specific  requirement  thai  adoption 
publications  be  filed  no  later  than  60 
days  after  consummation  of  the 
transaction. 

The  regulation  is  not  controversial. 
The  National  Bus  Traffic  Association, 
Inc.  filed  the  only  response  to  our  notice 
of  proposed  rulemaking,  and  it 
supported  the  regulation. 

Timely  filing  of  adoption  publications 
is  important.  Absent  a  new  carrier's 
filing  of  its  own  tariffs  or  adoption  of 
the  former  carrier's  tariffs,  any 
operations  conducted  by  the  new  carrier 
violate  49  U.S.C.  10761(a).  which 
prohibits  service  by  a  carrier  unless  "the 
rate  for  transportation  or  ser\'ice  is 
contained  in  a  tariff  that  is  in  effect 
•   *   *".  Thus,  the  failure  to  timely  file 
either  new  tariffs  or  adoption 
publications  can  result  in  a  violation  of 
the  statute.  Additionally,  users  and 
potential  users  of  transportation  services 
have  no  way  of  determining  from  the 
tariff  system  the  rates  for  the  new 
carrier's  services  imless  adoption 
publications  or  new  tariffs  have  been 
filed.  We  will  adopt  the  regulation  as 
proposed. 

As  indicated  in  the  notice  of  proposed 
rulemaking,  the  60-day  deadline  is 
intended  only  as  the  maximum 
allowable  time;  it  should  not  be  viewed 
as  an  opportunity  to  delay  filings 
beyond  the  consummation  date.  As 
stated  in  both  the  old  and  new 
regulations,  adoption  publications 
should  be  filed  prior  to  the 
consummation  date  whenever  possible. 

Environmental  and  Energy 
Considerations 

This  rule  revision  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
consenation  of  energy  resources. 

Regulatory  Flexibility  Analyses 

Pursuant  to  5  U.S.C.  e05(b),  we 
conclude  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  action  merely  clarifies  the  timing  of 
a  one-time  filing  requirement  already 


required  by  the  Commission's 
regulations.  Thus,  no  new  substantive 
requirements  are  being  imposed. 

ListofSub)ectstn49CFRParl  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipehnes.  Tariffs, 

Dfxided:  February  18.  1994. 

By  the  CommissioQ.  Qiairman  McDonald. 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Phiibin 
Sidney  L.  Strickland.  |r.. 
Secretar}' 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  part  1312 
of  the  Code  of  Federal  Regulations  is 

amended  as  follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBUCATION.  POSTING  AND  FILING 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority;  5  U.S.C  553;  49  U.S.C  10321. 
10762  and  10767. 

2.  In  §  1312.20.  paragraph  (hMl)  is 
revised  to  read  as  follows; 

§1312.20    Transfer  of  operations — change 
In  name  and  control. 

•         •         ft         *         • 

(h)'   •   * 

(1)  The  effective  date  of  adoption 
publications  is  the  date  of 
consummation  of  the  transaction  for 
which  such  publications  are  required. 
Adoption  publications  shall  be  filed 
promptly  and,  if  possible,  prior  to  their 
efftKTtive  date,  but  in  no  case  later  than 
60  days  thereafter. 

iFR  Doc  94-J982  Filed  3-3-94;  6:45  ami 
BILUMG  CODE  r03S-«1-# 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  -;018-^B8S 

Endangered  and  Threater>ed  Wildlife 
and  Plants;  Determination  of 
Endangered  or  Threatened  Status  for 
21  Plants  From  the  island  of  Hawaii, 
State  of  Hawaii 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 


amended  (Act),  for  20  plants: 
Clermontja  lindseyana  (oha  wai), 
Clermontia  peleana  (oha  wai). 
Clermontja  pymlaria  (  oha  wai). 
Colubrina  oppositifolta  (kauila),  Cyanea 
copelandii  ssp.  copeiandu  (haha). 
Cyanea  hamaliflora  ssp.  carlsonii 
(haha).  Cyanea  shipmanii  (haha), 
Cyanea  stictcphyUa  (haha).  C^rtandra 
giffardii  (ha'iwale).  Cyrtandra 
tintinnabuia  (ha'iwale),  lichaemum 
byrone  (Hilo  ischaemum).  Isodendnon 
pyri folium  (wahine  noho  kula). 
Mariscus  faurid  (no  common  name 
(NCN)).  Nothocesirum  bre\'if]orum 
Caiea).  Ochrosia  kilaueaensis  (holei). 
Plantago  hawaiensis  (laukahi  kuahiwi). 
Portulaca  sclerocarpa  (po  e),  Piitchardia 
affinis  (loulu).  Tetramolopium 
arenahum  (NCN).  and  Zanthoxylum 
hawaiiense  [A'e).  The  Service  also 
determines  threatened  status  for  one 
plant,  Silene  hawanensts  (NCN).  All  but 
eight  of  the  taxa  are  endemic  to  the 
island  of  Hawaii.  Hawaiian  Islands,  the 
exceptions  were  from  the  islands  of 
Niihau.  Kauai.  Oahu.  Moiokai.  Lanai. 
and/or  Maui  as  well  as  Hawaii.  The  21 
plant  ta.xa  and  their  habitats  have  been 
variously  affected  or  are  currently 
threatened  by  competition,  predation  or 
habitat  degradation  from  Introduced 
species,  habitat  loss  from  development 
and  other  human  activities,  natural 
disasters  and  stochastic  events.  This 
rule  implements  the  Federal  protection 
provisions  provided  by  the  Act  for  these 
plants.  One  taxon.  Hesperocnide 
sandmcensis,  which  hao  oeen  prof>osea 
for  listing  with  the  above  species,  has 
been  withdrau-n  from  consideration  as  a 
result  of  additional  information  received 
indicating  the  species  is  more  abundant 
than  previously  believed.  A  notice 
withdrawing  the  proposal  is  pubUshed 
in  the  Federal  Register  concurrently 
with  this  final  rule. 

EFfECTiVE  DATE:  This  rule  takes  effect  on 
Apnl  4.  1994 

ADDRESSES;  Tile  complete  file  for  this 
rule  IS  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Pacific  Islands  Office.  300  Ala 
Moana  Boulevard,  room  6307,  P.O.  Box 
50167.  Honoliiiu.  Hawaii  96850 
FOR  FURTHER  tNfORMATION  CONTACT: 
Robert  P.  Smith,  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  »NfORMAT(ON: 

Background 

Clermontia  lindseyana,  Clermontia 
peleana,  Clermontia  pyrularia, 
Colubnna  oppositifoha  Cyanea 
copelandii  ssp.  copelandii,  Cyanea 
hamaliflora  ssp.  carlsonii.  Cyanea 
shipmanii.  Cyrinea  stictophylla. 
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Cyrtandra  giffardii,  Cyrtandra 
tintinncbula.  liesperocnide 
sandwcensis,  Ischaemum  byrone, 
Isodendhon  pyrifolium.  Mariscus 
fauriei,  Sothocestnim  breviflorum. 
Ocbrosia  kJlaueaensis,  Plantago 
hawaiensis,  Portulaca  sclerocarpa, 
Pritchardia  affinis,  Silene  hawaiiensis. 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense  are  endemic 
to  or  have  the  majority  of  their 
populations  on  the  island  of  Hawaii, 
Hawaiian  islands.  Thirteen  of  these  taxa 
are  endemic  to  the  Island  of  Hawaii; 
four  additional  taxa  are  now  found  only 
on  Hawaii.  One  of  these  taxa  is  now  or 
was  previously  also  known  from  Niihau, 
one  from  Kauai,  two  from  Oahu,  four 
from  Molokai,  four  from  Lanai.  and  six 
from  Maui. 

The  island  of  Hawaii  is  the 
southernmost,  farthest  east,  and  the 
youngest  of  the  eight  major  Hawaiian 
Islands.  This  largest  island  of  the 
Hawaiian  archipelago  comprises  4,038 
square  miles  (mi)  (10,458  square 
Kilometers  (km)),  or  two-thirds  of  the 
land  area  of  the  State  of  Hawaii,  giving 
rise  to  its  common  name,  the  "Big 
Island."  The  Hawaiian  Islands  are 
volcanic  islands  formed  over  a  "hot 
spot,"  a  fixed  area  of  pressurized  molten 
rock  deep  \N-ithin  the  Earth.  As  the 
Pacific  Plate,  a  section  of  the  Earth's 
surface  many  miles  thick,  has  moved  to 
the  northwest,  the  islands  of  the  chain 
have  separated.  Currently,  this  hot  spot 
is  centered  under  the  southeast  part  of 
the  island  of  Hawaii,  which  is  one  of  the 
most  active  volcanic  areas  on  Earth. 
Five  large  shield  volcanoes  make  up  the 
island  of  Hawaii;  Mauna  Kea  at  13,796 
feet  (ft)  (4,205  meters  (m))  and  Kohala 
at  5.480  ft  (1,670  m).  both  extinct; 
Hualalai,  at  8,271  ft  (2,521  m).  which  is 
dormant  and  will  probably  erupt  again; 
and  Mauna  Loa,  at  13,677  fl  (4.169  m) 
and  Kilauea,  at  4.093  ft  (1.248  m),  both 
of  which  are  currently  active  and  adding 
land  area  to  the  island.  Compared  to 
Kauai,  which  is  the  oldest  of  the  main 
islands  and  was  formed  about  5.6 
million  years  ago.  Hawaii  is  very  young, 
with  fresh  lava  and  land  up  to  0.5 
million  years  old  (Cuddihy  and  Stone 
1990.  Culliney  1988,  Department  of 
Geography  1983,  Macdonald  et  aJ. 
1983). 

Because  of  the  large  size  and  range  of 
elevation  of  the  island.  Hawaii  has  a 
great  diversity  of  climates.  Windward 
(northeastern)  slopes  of  Mauna  Loa  have 
rainfall  up  to  300  inches  (in)  (118 
centimeters  (cm))  per  year  in  some 
areas.  The  leeward  coast,  shielded  by 
the  mountains  from  rain  brought  by 
trade  winds,  has  areas  classified  as 
desert  and  receiving  as  little  as  7.9  in 
(20  cm)  of  rain  annually.  The  summits 


of  Mauna  Loa  and  Mauna  Kea 
experience  snowfall  each  year,  and 
Mauna  Kea  was  glaciated  during  the  last 
Ice  Age  (Culliney  1988,  Department  of 
Geography  1983,  Macdonald  et  al.  1983, 
Wagner  efai.  1990). 

Plant  communities  on  Hawaii  include 
those  in  various  stages  of  primary 
succession  on  the  slopes  of  active  and 
dormant  volcanoes,  some  in  stages  of 
secondary  succession  following 
disturbance,  and  relatively  stable  climax 
communities.  On  Hawaii,  vegetation  is 
found  in  all  classifications:  Coastal, 
dryland,  montane,  subalpine,  and 
alpine;  dry,  mesic,  and  wet;  and 
herblands,  grasslands,  shrublands, 
forests,  and  mixed  communities.  The 
vegetation  and  land  of  the  island  of 
Hawaii  have  undergone  much  change 
through  the  island's  history.  Since  it  is 
an  area  of  frequent  volcanic  activity, 
vegetated  areas  are  periodically  replaced 
with  bare  lava.  PoU-nesian  immigrants, 
first  settling  on  Hawaii  by  750  A.D., 
made  exiensive  alterations  in  lowland 
areas  for  agriculture  and  habitation. 
European  contact  with  Hawaii  brought 
intentional  and  inadvertent 
introductions  of  alien  plant  and  animal 
species.  By  1960,  65  percent  of  the  total 
land  area  of  the  island  of  Hawaii  was 
used  for  grazing,  and  mucli  land  has 
also  been  converted  to  modem  cropland 
(Cuddihy  and  Stone  1990.  Gagne  and 
Cuddihy  1990). 

The  21  taxa  included  in  this  rule 
occur  between  sea  level  and  8,600  ft  (0 
and  2.260  m)  in  elevation  in  various 
portions  of  the  island  of  Hawaii.  A 
number  of  the  taxa  are  also  found  in 
central  Kauai  (one  taxon).  in  the 
Waianae  Mountains  of  Oahu  (one 
taxon),  on  eastern  Molokai  (three  taxa), 
in  central  and  southern  Lanai  (two  taxa), 
and  on  east  Maui  (three  taxa).  Most  of 
the  species  in  this  rule  exist  as  remnant 
plants  persisting  in  grazed  areas  or  in 
higher  elevations  which  have  only 
recently  been  heavily  invaded  by  ahen 
plant  and  animal  species.  The  taxa  in 
this  rule  grow  in  a  variety  of  vegetation 
communities  (herbland,  shrublands,  and 
forests),  elevational  zones  (coastal, 
lowland,  montane,  and  subalpine),  and 
moisture  regimes  (dry,  mesic,  and  wet). 
One  taxon  is  found  in  each  of  two 
coastal  habitats:  Dry  shrubland  and 
mesic  forest.  In  lowland  habitats,  five 
taxa  are  found  in  dry  forest,  four  in 
mesic  forest,  and  two  in  wet  forest.  In 
montane  habitats,  one  taxon  is  found  in 
wet  herbland,  three  taxa  in  dry 
shrubland,  three  in  dry  forest,  four  in 
mesic  forest,  and  five  in  wet  forest.  In 
the  subalpine  area,  one  taxon  is  found 
in  dry  shrubland  and  two  taxa  in  dry 
forest. 


The  land  on  which  these  21  plant  taxa 
are  found  is  owmed  by  various  private 
parties,  the  State  of  Hawaii  (including 
conservation  district  lands,  forest 
reserves,  natural  area  reserves,  State 
parks,  and  the  State  seabird  sanctuary'), 
or  is  owned  or  managed  by  the  Federal 
government  (including  a  U.S.  Fish  and 
Wildlife  Service  refuge,  a  U.S.  Army 
military  reservation  and  a  milifan,' 
training  area,  a  National  Park,  and  a  U.S. 
Coast  Guard  lighthouse  area). 

Discussion  of  the  21  Taxa  Included  in 
This  Rule  and  the  One  Taxon 
Withdrawn  From  Consideration  for 
Listing 

Rock  (1957)  named  Clermontia 
hawaiiensis  var.  grandis  on  the  basis  of 
sterile  specimens  collected  on  the  island 
of  Hawaii  in  the  1950s.  Later,  after 
examining  fertile  material,  he  named  the 
taxon  C.  lindseyana  and  also  described 
a  variety,  var.  livida  (Rock  1962).  The 
specific  epithet  commemorates  Thomas 
Lindsey,  a  naturalist  who  brought  the 
species  to  Rock's  attention.  St.  John 
(1987a)  described  two  other  species.  C. 
albimontis  and  C.  viridis.  but  the  author 
of  the  current  treatment  of  the  genus 
(Lammers  1990,  1991)  considers  St. 
)ohn's  species  to  fall  within  the  range  of 
C.  lindseyana  and  recognizes  no 
suhspecific  taxa. 

Cleimontia  lindseyana  of  the 
bellflowor  family  (Campanulaceae)  is  a 
terrestrial  or  epiphytic  (not  rooted  in  the 
soil)  branched  shrub  or  tree  8.2  to  20  ft 
(2.5  to  6  m)  tall.  The  alternate,  stalked, 
toothed  leaves  are  5  to  9  in  (13  to  24  cm) 
long  and  1.5  to  2.6  in  (3.8  to  6.5  cm) 
wide.  Two  flowers,  each  with  a  stalk  0.4 
to  1  in  (1  to  2.5  cm)  long,  are  positioned 
at  the  end  of  a  mam  flower  stalk  1  to 
1.6  in  (2.5  to  4  cm)  long.  The  calyx 
(fused  sepals)  and  corolla  (fused  petals) 
are  similar  in  size  and  appearance,  and 
each  forms  a  slightly  curved,  five-lobed 
tube  2.2  to  2.6  in  (5.'5  to  6.5  cm)  long 
and  0.4  to  0.7  in  (0.9  to  1.8  cm)  wide 
which  is  greenish  white  or  purplish  on 
the  outside  and  white  or  cream-colored 
on  the  inside.  The  berries  are  orange 
and  1  to  1.6  in  (2.5  to  4  cm)  in  diameter. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  larger  leaves  and  flowers,  similar 
sepals  and  petals,  and  spreading  floral 
lobes  (Cuddihy  et  a!.  1983,  Lammers 
1990.1991). 

Historically,  Cleimontia  lindseyana 
was  known  from  the  island  of  .Vlaui  on 
the  southern  slope  of  Haleakala  and 
from  the  island  of  Hawaii  on  the  eastern 
slope  of  Mauna  Kea  and  the  eastern, 
southeastern,  and  southwestern  slopes 
of  Mauna  Loa.  One  population  of  the 
species  is  known  to  be  extant  on  State- 
owned  land  on  Maui.  This  population 
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extends  from  Wailaulau  Gulch  to 
Manawainui  Gulch  and  contains 
between  100  and  150  plants  (Robert 
Hobdy,  Department  of  Land  and  Natural 
Resources,  in  lift..  1993).  The  14  known 
populations  on  the  island  of  Hawaii 
extend  over  a  distance  of  about  53  by  13 
mi  (85  by  21  km).  Populations  are  found 
near  Laupahoehoe,  in  Piha,  in 
Makahanaloa.  near  Puaakala,  near  Puu 
Oo,  near  Kulani  Correctional  Facility, 
near  Kapapala.  in  VVaiea  Tract,  near 
Kaapuna  Lava  Flow,  and  near  Kahuku 
on  privately  and  State-owned  land. 
Approximately  125  to  175  individuals 
exist  (Hawaii  Heritage  Program  (HHP) 
1991al  to  1991al3).  This  species 
typically  grows  in  Acacia  koa  (koa)-  and 
Metrosideros  polymorpha  ("ohi'a)- 
dominated  Montane  Mesic  Forests, 
often  epiphytically,  at  elevations 
between  4.000  and  7,050  ft  (1,220  and 
2,150  m)  (Gagne  and  Caddihy  1990, 
HHP  1991al  to  1991al3,  Hawaii  Plant 
Conservation  Center  (HPCC)  1991a, 
Lammers  1990, 1991).  Associated 
species  include  Ccprosma  sp.  (pilo). 
Ilex  anomala  (kawa'u),  and  AfvTs/ne  sp 
(kolea)  (HHP  1991a2.  1991a5.'HPCC 
1991a;  Fern  Duval!,  Olinda  Endangered 
Species  Propagation  Facility,  pers. 
comm.,  1992).  The  major  threats  to 
Clermontia  lindseyana  are  competition 
from  alien  plant  species  such  as 
Passi flora  rnollissima  (banana  poka)  and 
Pennisetum  clandestinum  (Kiku^u 
grass),  grazing  and  trampling  by  cattle 
[Bos  taunis)  and  goats  (Capra  hircus], 
and  habitat  disturbance  by  feral  pigs 
(Sus  scwfa]  (Cuddihy  et  al.  1983,  HPCC 
1991a.  Pratt  and  Cuddihy  1991;  F. 
Duvall  and  Arthur  Medeiros,  Haleakala 
National  Park,  pers.  comms.,  1992). 

Clermontia  peleana  u  as  first  collected 
by  John  Lydgate  at  Hamakua,  island  of 
Hawaii,  and  hsted  as  an  unnamed 
\  ariety  of  C.  gaudicbaudii  by  Hillebrand 
(1888).  Rock  later  collected  a  specimen 
of  the  taxon  near  Kilauea,  the  volcano 
home  of  the  Hawaiian  goddess  Pels, 
after  whom  he  named  the  species  (Rock 
1913).  Other  names  by  which  the 
species  has  been  known  include: 
Clermontia  gaudicbaudii  var. 
singuliflcra  (Rock  1919b),  C.  singuliflora 
(Rock  1919b).  C  gaudicbaudii  var. 
barbata  (Rock  1919b).  C.  chrmontioides 
var.  singuliflora  (Hochreutiner  1934);  C. 
clermonUoides  var.  mauiensis.  a 
superfluous  name  (Hochreutiner  1934); 
and  C.  clermonUoides  var.  barbata  (St 
John  1973).  In  the  most  recent  treatment 
of  the  species  (Lammers  1991).  two 
subspecies  of  C  peleara.  ssp. 
singuliflora  and  ssp.  peleana.  are 
recognized. 

Chrmontia  peleana  of  the  belinower 
family  is  an  epiphytic  shrub  or  tree  5  to 
20  ft  (1.5  to  6  m)  tall  which  grows  on 


'ohi"a,  koa,  Cheirodendron  trigyijum 
Colapa),  and  Sadleria  spp.  (ama'u).  The 
alternate,  stalked,  oblong  or  oval, 
toothed  leaves  reach  a  length  of  3  to  8 
in  (8  to  20  cm)  and  a  width  of  1.2  to  2 
in  (3  to  5  cm).  Flowers  are  single  or 
paired,  each  on  a  stalk  1.2  to  1.8  in  (3 
to  4.5  cm)  long  with  a  main  stalk  0.3  to 
0.7  in  (0.8  to  1.7  cm)  long.  Five  small 
green  calyx  lobes  top  the  hypanthium 
(basal  portion  of  the  flower).  The 
blackish-purple  (ssp.  peleana)  or 
greenish-white  (ssp.  singuliflora]  petals. 
2  to  2.8  in  (5  to  7  cm)  long  and  0.3  to 
0.5  in  (0.8  to  13  cm)  wide,  are  fused 
into  a  one-lipped,  arching  tube  with  five 
down-curved  lobes.  Berries  of  ssp 
peleana  are  orange  and  1  to  1.2  in  (2.5 
to  3  cm)  in  diameter;  berries  of  ssp. 
singuliflora  are  unknown.  This  spedes 
is  distinguished  from  others  of  the 
genus  by  its  epiph\tic  growth  habit;  its 
small  green  calyx  lobes;  and  its  one- 
lipped,  blackish-purple  or  greenish- 
white  corolla  (Lammers  1990,  1991). 

Historically,  Clermontia  peleana  ssp. 
peleana  has  been  found  only  on  the 
island  of  Hawaii  on  the  eastern  slope  of 
Mauna  Loa  and  the  northeastern  and 
southeastern  slopes  of  Mauna  Kea. 
Today,  the  taxon  is  found  near 
Waiakaumalo  Stream,  by  the  VVailuku 
River,  near  Saddle  Road,  and  between 
the  towns  of  Glenwood  and  Volcano. 
The  six  known  populations,  which 
extend  over  a  distance  of  about  12  by  5 
mi  (19  by  8  km),  are  located  on  State- 
and  federally-owned  land  and  contain  a 
total  of  approximately  eight  knovs-n 
individuals  (HHP  1991bl  to  199lb7). 
Clermontia  peleana  ssp.  singuliflora 
was  formerly  found  on  the  island  of 
Hawaii  on  the  northern  slope  of  Mauna 
Kea  and  on  East  Maui  on  the 
northwestern  slope  of  Haleakala,  but  the 
taxon  has  not  been  seen  in  either  place 
since  early  in  the  century  and  is 
believed  to  be  extinct  (HHP  19eicl  to 
1991c3,  Wagner  et  al.  1990).  This 
species  typically  grows  epiphjtically  in 
Montane  Wet  Forests  dominated  by  koa, 
'ohi'a,  and  Cibotium  spp.  and/or 
Sadleria  spp.  (tree  ferns)  at  elevations 
between  1,740  and  3.800  ft  (530  and 
1,160  m)  (HHP  199lbl  to  1991b4, 
1991b6,  199lb7,  Lammers  1990.  1991) 
Associated  species  include  'olapa, 
Melicope  clusiifolia  (kolokolo 
mokihana),  and  Scae\'ola 
cbamissoniana  (naupaka  kuahiwi)  (HHP 
1991bl;  Warren  L.  Wagner,  Smithsonian 
Institution,  pers  comm.,  1992).  The 
major  threats  lo  Clermontia  peleana  are 
habitat  disturbance  caused  by  feral  pigs 
and  illegal  cultivation  of  Cannabis 
sativa  (marijuana),  roofer  black  rat 
[Rattus  rattus)  damage,  flooding,  and 
stochastic  extinction  and/or  reduced 


reproductive  vigor  due  to  the  small 
number  of  existing  individuals 
(Bruegmann  1990.  Center  for  Plant 
Conser\-ation  (CPC)  1990). 

A  stenle  specimen  of  Clermontia 
pyrulana  was  first  collected  on  Mauna 
Kea,  island  of  Hawaii,  during  the  United 
States  Exploring  Expedition  of  1840  and 
1B41  and  was  named  Delissea  obtasa 
var.  mollis  by  Gfsy  (1661b).  Later, 
Hillebrand  (1868)  collected  fertile 
specimens  of  the  taxon  and  nameil  it  C. 
pyrularia.  referring  in  the  specific 
epithet  to  the  fruits,  which  are 
sometimes  shaped  like  those  of  Pyrus 
(pear). 

Clermontia  pyrularia  of  the  bellilower 
family,  a  terrestrial  tree  10  to  13  ft  (3  to 
4  m)  talL  has  alternate  toothed  leaves 
5.9  to  11  m  (15  to  28  cm)  long  and  1 
to  2  in  (2.5  to  5  cm)  wide  with  winged 
petioles.  A  cluster  of  two.  three,  or 
sometimes  up  to  fi%'e  flowers  has  a  main 
stalk  1.1  to  2.4  in  (2.8  to  6  cm)  lo;  g; 
each  flower  has  a  sUlk  0.3  to  0.8  ii  (0.8 
to  2  cm)  long  Five  small  green  calyx 
lobes  top  the  h^^panthium.  The  white  or 
greenish-white  petals  are  covered  with 
fine  hairs,  measure  1.6  to  1.8  in  (4  to  4.5 
cm)  long,  and  are  fused  into  a  cur\'ed 
two-lipped  tube  0.2  to  0.3  in  (5  to  8  mm) 
wide  with  five  spreading  lobes.  The 
orange  berry  is  inversely  ovoid  or 
inversely  f)ear-shaped.  This  specins  is 
distinguished  from  others  of  tiie  genua 
by  its  winged  petioles;  its  small,  green 
calyx  lobes;  Us  two-lipped  flowers  with 
white  or  greenish-white  petals;  and  the 
shape  of  its  berry  (Lammers  1990,  1991). 

Historically,  Clermontia  pyrularia  hag 
been  found  only  on  the  island  of  Hawaii 
on  the  northeastern  slope  of  Mauna  Kea, 
the  western  slope  of  Mauna  Loa.  and  the 
saddle  area  between  the  two  mountains. 
Today,  the  species  is  found  near  the 
Humuula-Laupahoehoe  boundar}'.  near 
Hakalau  Gulch,  near  Kealakekua,  and 
near  Kaawaloa.  The  five  extant 
populations,  which  extend  over  a 
distance  of  about  47  by  6  mi  (76  by  10 
km),  are  located  on  privately.  Stale  and 
federally  owned  land.  Although  tlie 
exact  number  of  inrii\iduals  is  not 
known,  it  is  Ukelv  that  not  more  tiian 
fiv-e  individuals  exist  (HHP  1991dl  to 
199ld6).  This  species  t)-pically  grows  in 
koa-  and/or  "ohi'a-dominated  Montane 
Wet  Forests  and  Subalpine  Dry  Forests 
at  elevations  between  3.000  and  7.000  ft 
(910  and  2.130  m)  (HHP  199ld2  to 
199ld5.  Lammers  1990.  1991) 
.Associated  species  include  pilo, 
Lyihnim  maritimum  (pukamole),  and 
Rubus  bav^'aiensis  ('akala)  (HHP  1991d2, 
1991y).  The  major  threat  to  Clermontia 
pyrularia  is  competition  from  alien 
grasses  and  shrubs  in  the  forest 
understory  and  banana  poka  as  well  as 
stochastic  extinction  and/or  reduced 
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reproductive  vigor  due  to  the  small 
p.umber  of  existing  populations  and 
individuals  (HHP  1991d2). 

Colubrina  oppositifolia  was  first 
collected  by  Remy  in  the  1850s  and  was 
named  in  1867  by  Adolphe  Theodore 
Brongniart  (Mann  1867).  The  specific 
epithet  describes  the  plant's  opposite 
leaf  arrangement.  St.  John  (1979)  called 
Oahu  plants  C.  oppositifolia  var.  obatae. 
but  no  subspecific  taxa  are  recognized 
in  the  current  treatment  of  the  genus 
(W-agner  ef  a/.  1990). 

Colubrina  oppositifolia  of  the 
buckthorn  family  (Rhamnaceae).  a  tree 
16  to  43  ft  (5  to  is  m)  tall,  has  opposite, 
stalked,  oval,  thin,  pinnately  veined, 
toothless  lfa\'es  with  glands  on  the 
lower  surface.  Leaves  measure  2.4  to  4.7 
in  (6  to  12  cm)  long  and  1.2  to  2.8  in 
(3  to  7  cm)  wide  in  mature  plants  and 
are  larger  in  seedlings.  Ten  to  12 
bisexual  flowers  are  clustered  at  the  end 
of  a  mail!  stalk  0.1  to  0.3  in  (3  to  8 
millimeters  (mm))  long;  each  flower  has 
a  stalk  about  0.07  to  0.1  in  (2  to  3  mm) 
long  which  elongates  in  fruit.  The  five 
triangular  sepals  measure  about  0.06  to 
0  08  in  (1.5  to  2  mm)  long,  and  the  five 
greenish-yellow  or  white  petals  are 
about  0.06  in  (1.5  mm)  long.  The 
somewhat  spherical  fruit,  0.3  to  0.4  in 
(S  to  11  mm)  long,  is  similar  to  a  capsule 
ar.d  opens  explosively  when  mature. 
7  his  species  can  be  distinguished  from 
the  one  other  species  of  the  genus  in 
Hawaii  by  its  growth  habit  and  the 
a-rangemenl,  texture,  venation,  and 
margins  of  its  leaves  (Wagner  et  al. 
1990). 

Historically,  Colubrina  oppositifolia 
was  found  on  the  island  of  Oahu  in  the 
central  and  southern  Waianae 
Mountains  and  on  the  island  of  Hawaii 
i  1  the  following  areas;  The  Kohala 
Mountains;  the  northern  slope  of 
Haalalai;  and  the  western, 
southwestern,  and  southern  slopes  of 
Mauna  Loa.  Today,  the  species  is  knowm 
on  Oahu  in  eastern  Makaleha  Valley, 
Mokuleia  Forest  Reserve,  and  Makua 
Valley;  on  Mt.  Kaala;  and  near 
Honouliuli  Contour  Trail  on  privately 
ar.d  State-owned  and  federally  managed 
Icind.  The  6  e.xtant  populations  on  Oahu, 
which  extend  over  a  distance  of  about 
9  by  4  mi  (14  by  6  km),  contain 
approximately  94  knou-n  individuals 
(HHP  1991ei;  1991e2,  1991e5,  1991e9 
to  1991el2).  On  the  island  of  Hawaii, 
there  are  7  extant  populations  which 
extend  over  a  distance  of  about  16  by  4 
mi  (26  by  6  km),  are  located  on  privately 
and  State-owned  land,  and  contain 
about  185  to  205  known  individuals. 
The  species  occurs  along  the 
Mamalahoa  Highway  on  the  northern 
blope  of  Hualalai  as  well  as  in  Kapua 
and  Puueo  in  the  southerrunost  portion 


of  the  island  (HHP  1991e3,  1991e4, 
1991e6  to  1991e8,  1991el3  to  1991el6). 
This  species  typically  grows  in 
Diospyros  sandwicensis  (lama)- 
dominated  Lowland  Dry  and  Mesic 
Forests,  often  on  aa  lava,  at  elevations 
between  800  and  3,000  ft  (240  and  910 
m).  Associated  species  include 
Canthium  odoratum  (alahe'e)  and 
Reynoldsia  sandwicensis  Cohe)  (HHP 
1991e3,  1991e8, 1991e9. 1991el5, 
1991el6.  HPCC  1991b).  The  major 
threats  to  Colubrina  oppositifolia  are 
competition  from  alien  plant  species 
such  as  Lantana  camara  (lantana), 
Pennisetum  setaceum  (fountain  grass), 
and  Scbinus  terebinthifolius  (Christmas 
berry);  habitat  disturbance  by  feral  pigs; 
plant  damage  and  death  from  black  twig 
borer  (Xylosandrus  compactus);  fire; 
damage  and  disturbance  from  military 
exercises:  and  limited  regeneration 
(HHP  1991e4,  1991e8,  1991e9,  1991el5. 
1991el6;  Joel  Q.  Lau,  The  Nature 
Conservancy  of  Hawaii,  pers.  comm., 
1992). 

Rock  (1917)  named  Cyanea  copelandii 
to  honor  his  collecting  companion,  M.L. 
C  opeland,  with  whom  he  first  collected 
the  species  in  1914  on  the  island  of 
Hawaii  (Rock  1917).  St.  John  (1987b,  St. 
John  and  Takeuchi  1987),  believing 
there  to  bo  no  generic  distinction 
between  Cyanea  and  Delissea, 
transferred  the  species  to  the  genus 
Delissea,  the  older  of  the  two  generic 
names,  creating  D.  copelandii.  The 
current  treatment  of  the  family 
(Lammers  1990),  however,  maintains 
the  separation  of  the  two  genera,  and 
plants  found  on  the  island  of  Hawaii  are 
considered  to  be  C.  copelandii  ssp. 
copelandii.  Subspecies  haleakalaensis, 
found  on  Maui,  is  not  as  rare. 

Cyanea  copelandii  ssp.  copelandii  of 
the  bellflower  family  is  a  shrub  with  a 
habit  similar  to  that  of  a  woody  vine. 
The  alternate,  stalked,  toothed  leaves 
are  7.9  to  10.6  ta  (20  to  27  cm)  long  and 

1.4  to  3.3  in  (3.5  to  8.5  cm)  wide  and 
have  fine  hairs  on  the  lower  surface. 
Five  to  12  flowers  are  clustered  on  the 
end  of  a  main  stalk  0.8  to  1.8  in  (2  to 

4.5  cm)  long;  each  flower  has  a  stalk  0.2 
to  0.6  in  (0.4  to  1.6  cm)  long.  The 
slightly  hairy  hypanthium  is  topped  by 
five  small,  triangular  calyx  lobes.  Petals, 
which  are  yellowish  but  appear  rose- 
colored  because  of  a  covering  of  dark 
red  hairs,  are  fjsed  into  a  cur\'ed  tube 
with  five  spreading  lobes;  the  corolla  is 
1.5  to  1.7  in  (3.7  to  4.2  cm)  long  and 
about  0.2  in  (4  to  5  mm)  wide.  Berries 
are  dark  orange  and  measure  0.3  to  0.6 
in  (0.7  to  1.5  cm)  long.  This  subspecies 
is  distinguished  from  ssp. 
haleakalaensis,  the  only  other 
subspecies  of  Cyanea  copelandii,  by  its 
narrower  leaves.  The  species  differs 


from  others  in  this  endemic  Hawaiian 
genus  by  its  growth  habit  and  the  size, 
shape,  and  dark  red  pubescence  of  its 
corolla  (Lammers  1990). 

Cyanea  copelandii  ssp.  copelandii, 
which  has  been  collected  only  twice  on 
the  southeastern  slope  of  Mauna  Loa 
near  Glenwood,  was  last  seen  in  1957. 
It  is  difficult  to  adequately  survey  the 
area  because  of  vegetation  density  and 
tl'ie  terrain.  This  population,  located  on 
State-owned  land,  was  sighted  recently 
enough  that  it  is  still  considered  extant 
and  contains  an  unknown  number  of 
Lndividuals  (HHP  1991f;  Thomas 
Lammers,  Field  Museum,  pers.  comm., 
1992).  This  taxon  often  grows 
epiphytically  and  is  typically  found  in 
Montane  Wet  Forests  at  elevations 
between  2,200  and  2,900  ft  (660  and  880 
m)  {Lammers  1990).  Associated  species 
include  tree  ferns  (HHP  1991f).  The 
major  known  threat  to  Cyanea 
copelandii  ssp.  copelandii  is  stochastic 
extinction  and/or  reduced  reproductive 
vigor  due  to  the  single  known 
population. 

Using  sterile  type  material,  Rock 
(1957)  named  Cyanea  carlsonii  to  honor 
Norman  K.  Carlson,  who  first  saw  the 
taxon  (Degener  et  cl.  1969).  Carlson 
cultivated  a  plant  of  the  taxon  in  his 
garden,  from  which  Rock  later  described 
the  flowers  and  fruit  (Rock  1962). 
Recently,  St.  John  (1987b,  St.  John  and 
Takeuchi  1987)  placed  the  genus 
Cyanea  in  synonymy  with  Delissea, 
resulting  in  the  new  combination 
Delissea  carlsonii.  but  Lammers  (1990) 
retains  both  genera  in  the  currently 
accepted  treatment  of  the  family.  He 
also  considers  the  taxon  to  be  a 
subspecies  of  another  species,  resulting 
in  the  name  C.  hamatiflora  ssp.  carlsonii 
(Lammers  1988). 

Cyanea  hamatiflora  ssp.  carlsonii  of 
the  bellflower  family,  a  palm-like  tree, 
grows  9  8  to  26  ft  (3  to  8  m)  tall  and  has 
alternate  stalkless  leaves  20  to  31  in  (50 
to  80  cm)  long  and  3  to  5.5  in  (8  to  14 
cm)  wide.  Clusters  of  5  to  10  flowers 
have  a  main  stalk  0.6  to  1.2  in  (1.5  to 
3  cm)  long;  each  flower  has  a  stalk  0.2 
to  0.5  in  (0.5  to  1.2  cm)  long.  The 
hypanthium  is  topped  with  five  small 
narrow  calyx  lobes.  The  magenta  petals 
are  fused  into  a  one-lipped  tube  2.3  to 
3  1  in  (6  to  8  cm)  long  and  0.2  to  0.4 
in  (0.6  to  1.1  cm)  wide  with  five  down- 
curved  lobes.  The  purplish-red  berries 
are  topped  by  the  persistent  calyx  lobes. 
This  subspecies  is  distinguished  from 
ssp.  hamatiflora,  the  only  other 
subspecies,  by  its  long  flower  stalks  and 
larger  calyx  lobes.  The  species  differs 
from  others  in  the  genus  by  its  growth 
habit,  its  stalkless  leaves,  the  number  of 
flowers  in  each  cluster,  and  the  size  and 
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shape  of  the  corolla  and  calyx  (Lammers 
1990). 

Cynnea  bamatiflom  ssp.  carlsonii  is 
only  known  to  have  occurred  at  two 
sites  on  the  island  of  Hawaii,  on  the 
western  slope  of  Hualalai  and  the 
southwestern  slope  of  Mauna  Lea. 
These  two  extant  populations,  located 
on  privately  and  State-owned  land  at 
Honuaulu  Forest  Reserve  and  Keokea, 
are  about  28  mi  {45  km)  apart  and 
contain  approximately  19  individuals 
(HHP  1991gl.  1991g2.  HPCC  1991cl  to 
1991c3).  This  taxon  typically  grows  in 
'ohi'a-dominated  Montane  Wet  Forests 
at  elevations  between  4.000  and  5,700  ft 
(1,220  and  1,740  m)  (HHP  1991gl. 
1991g2.  Lammers  1990).  Associated 
species  include  kawa'u,  pilo,  and 
Myoporum  sandwicense  (naio)  (HHP 
1991gl).  The  major  threats  to  Cyanea 
hamatiflora  ssp.  carlsonii  are 
competition  from  alien  plant  species 
such  as  banana  poka.  grazing  and 
trampling  by  cattle,  and  stochastic 
extinction  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  populations  and  individuals 
(HHP  1991g2;  Carolyn  Com.  Hawaii 
Department  of  Land  and  Natural 
Resources  (Hawaii  DLNR).  in  lift..  1991). 

Based  on  sterile  specimens  collected 
on  the  island  of  Hawaii  during  the 
United  States  Exploring  Expedition  of 
1840  and  1841,  Gray  (1861b)  noted 
Cyanea  grimesiana  var.  ?  citrullifolia. 
Rock  collected  the  plant  in  1955  in  the 
company  of  Herbert  Shipman,  after 
whom  he  named  it  as  a  species, 
resulting  in  Cyanea  sbipmanii  (Rock 
1957).  St.  John  (1987b,  St.  John  and 
Takeuchi  1987)  placed  the  genus 
Cyanea  in  sj-nonoray  with  Delissea. 
resulting  in  Delissea  sbipmanii,  but 
Lammers  (1990)  retains  the  species  in 
the  genus  Cyanea. 

Cyanea  sbipmanii  of  the  bellflower 
family  is  an  unbranched  or  few- 
branched  shrub  8  to  13  ft  (2.5  to  4  m) 
tall  with  small  sharp  projections, 
especially  in  young  plants.  The 
alternate,  stalked  leaves  are  6.7  to  12  in 
(17  to  30  cm)  long.  2.8  to  5.5  in  (7  to 
14  cm)  wide,  and  deeply  cut  into  20  to 
30  lobes  per  leaf.  Flowers  are  covered 
with  fine  hairs  and  are  clustered  in 
groups  of  10  to  15.  the  main  stalk  0.4  to 
1.2  in  (1  to  3  cm)  long  and  each  flower 
stalk  0.4  to  0.6  in  (1  to  1.5  cm)  long.  The 
hypanthium  is  topped  with  five  small 
calyx  lobes.  The  pale  greenish-white 
petals.  1.2  to  1.4  in  (3  to  3.6  cm)  long, 
are  fused  into  a  curved  five-lobed  tube 
0.1  to  0.2  in  (3  to  4  mm)  wide.  The  fruit 
is  an  ellipsoid  berry.  This  species  differs 
from  others  in  the  genus  by  its  slender 
stems;  stalked,  pinnately  lobed  leaves; 
and  smaller  flowers  (Lammers  1990). 


Cyanea  sbipmanii  has  been  known 
from  only  one  population,  located  on 
the  island  of  Hawaii  on  the  eastern 
slope  of  Mauna  Kea  on  privately  owned 
land.  When  originally  discovered,  only 

1  mature  plant  was  found,  with  a  total 
population  size  of  fewer  than  50 
individuals  (HHP  1991h).  This  species 
typically  grows  in  koa-  and  'ohi'a- 
dominated  Montane  Mesic  Forests  at 
elevations  between  5.400  and  6.200  ft 
(1.650  and  1,900  m)  (HHP  1991h. 
Lammers  1990).  Associated  species 
include  kawa'u  and  kolea  (HHP  199lh). 
The  major  threat  to  Cyanea  sbipmanii  is 
stochastic  extinction  and/or  reduced 
reproductive  vigor  due  to  the  single 
existing  population  and  the  small 
number  of  known  individuals. 

Based  on  a  specimen  he  collected  in 
1912  on  Mauna  Loa.  island  of  Hawaii. 
Rock  (1913)  described  Cyanea 
stictopbylla.  choosing  the  specific 
epithet  to  refer  to  the  long  and  narrow 
leaves.  Other  names  by  which  the  taxon 
has  been  known  include;  Cyanea 
palckea  (Forbes  1916),  C  quercifolia 
var.  atropurpurea  (Wimmer  1953).  C. 
stictopbylla  var.  inermis  (Rock  1957), 
and  C.  nelsonii  (St.  John  1976).  St.  John 
(St.  John  and  Takeuchi  1987),  believing 
there  to  be  no  generic  distinction 
between  Cyanea  and  Delissea, 
transferred  the  species  to  the  genus 
Delissea.  the  older  of  the  two  generic 
names,  creating  D.  nelsonii.  D.  palakea, 
D  quercifolia  var.  atropurpurea,  D 
stictopbylla.  and  D.  stictopbylla  var. 
inermis  [Si.  John  1987b).  The  separation 
of  the  two  genera  is  maintained  in  the 
current  treatment  of  the  family 
(Lammers  1990),  and  all  the  above  hsted 
taxa  are  considered  to  fall  within  the 
range  of  variation  of  C.  stictopbylla. 

Cyanea  stictopbylla  of  the  bellflower 
family  is  a  shrub  or  tree  2  to  20  ft  (0.6 
to  6  m)  tall,  sometimes  covered  with 
small,  sharp  projections.  The  alternate, 
stalked,  oblong,  shallowly  lobed. 
toothed  leaves  are  7.8  to  15  in  (20  to  38 
cm)  long  and  1.6  to  3.1  in  (4  to  8  cm) 
wide.  Clusters  of  five  or  six  flowers  have 
main  flowering  stalks  0.4  to  1.6  in  (1  to 
4  cm)  long;  each  flower  has  a  stalk  0.3 
to  0.9  in  (0.7  to  2.2  cm)  long.  The 
hypanthium  is  topped  with  five  calyx 
lobes  0.1  to  0.2  in  (2  to  4  mm)  long  and 
0.04  to  0.1  in  (1  to  2  mm)  wide.  The 
yellowish-white  or  purple  petals,  1.4  to 

2  in  (3.5  to  5  cm)  long,  are  fused  into 
an  arched,  five-lobed  tube  about  0.2  in 
(5  to  6  mm)  wide.  The  spherical  berries 
are  orange.  This  species  differs  from 
others  in  the  genus  by  its  lobed.  toothed 
leaves  and  its  larger  flowers  with  small 
calyx  lobes  and  deeply  lobed  corollas 
(Lammers  1990). 

Historically,  Cyanea  stictopbylla  was 
known  only  from  the  island  of  Hawaii 


on  the  western,  southern,  southeastern, 
and  eastern  slopes  of  Mauna  Loa. 
Today,  the  species  is  known  to  be  extant 
near  Keauhou  £uid  in  South  Kona  on 
privately  owned  land.  The  3  knovra 
populations,  which  extend  over  a 
distance  of  about  38  by  10  mi  (61  by  16 
km),  contain  a  total  of  approximately  15 
individuals  (HHP  1991il  to  199113). 
This  species,  sometimes  growing 
epiphytically,  is  found  in  koaand  'ohi'a- 
dominated  Lowland  Mesic  and  Wet 
Forests  at  elevations  between  3.500  and 
6.400  ft  (1,070  and  1.950  m)  (HHP 
199111  to  199113.  Lammers  1990). 
Associated  species  include  tree  ferns. 
Melicope  volcanica  (alani).  and  Urera 
glabra  (opuhe)  (HHP  199111  to  199113). 
The  major  threat  to  Cyanea  stictopbylla 
is  grazing  and  trampling  by  feral  cattle 
as  well  as  stochastic  extinction  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  populations 
and  individuals  (F.  Duvall,  pcrs.  comm., 
1992). 

Cyrtandra  giffardii  was  first  collected 
in  1911  on  the  island  of  Hawaii  by  Rock, 
who  named  the  species  to  honor  Walter 
M.  Giffard,  who  collected  a  Howering 
specimen  in  1918  (Rock  1919a). 

Cyrtandra  giffardii  of  the  African 
violet  family  (Gesneriaceae)  is  a  shrubby 
tree  usually  10  to  20  ft  (3  to  6  m)  tall 
The  opposite,  stalked,  papery-textured, 
toothed  leaves  are  usually  2.4  to  4.7  in 
(6  to  12  cm)  long  and  1  to  1.8  in  (2.5 
to  ^  cm)  wide  and  have  a  few  tiny, 
coarse  hairs  on  the  upper  surface. 
Clusters  of  three  to  five  flowers  have  a 
moderate  amount  of  short  brown  hairs 
throughout  the  cluster,  a  main  stalk  1  to 
1.4  in  (2.5  to  3.5  cm)  long,  two  linear 
bracts  about  0.25  in  (6  to  7  nun)  long, 
aiid  individual  fiower  stalks  0.6  to  1.2 
in  (1.5  to  3  cm)  long.  The  calyx.  0.1  to 
0.4  in  (3  to  9  nun)  long,  has  an  outer 
covering  of  short,  soft  brown  hairs  and 
is  divided  into  five  narrowly  triangular 
lobes.  The  corolla  consists  of  five  fused 
white  petals  about  0.5  in  (12  mm)  long, 
with  lobes  about  0  08  to  0.1  in  (2  to  3 
mm)  long.  Only  immature  berries  have 
been  observed,  and  they  were  white  and 
about  0.4  in  (1  cm)  long,  Both  this 
species  and  Cyrtandra  tintinnabula  are 
distinguished  from  others  of  the  genus 
and  others  on  the  island  of  Hawaii  by 
a  combination  of  the  following 
characteristics:  The  opposite,  more  oi 
less  elliptic,  paper)'  leaves;  the  presence 
of  some  hairs  on  the  leaves  and  more  on 
the  inflorescences;  the  presence  of  three 
to  six  flowers  per  inflorescence;  and  the 
size  and  shape  of  the  flowers  and  flower 
parts  (Wagner  et  al.  1990). 

Historically,  Cyrtandra  giffardii  was 
found  on  the  island  of  Hawaii  on  the 
northeastern  slope  of  Mauna  Kea  near 
Kilau  Stream  and  south  to  the  eastern 
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slope  of  Mduna  Loa  near  Kilauea  Crater. 
The  3  extant  populations  on  State- 
owTied  land  are  located  near  Kilau 
Stream.  Stainback  Highway,  and  Puu 
Makaala,  extending  over  a  distance  of 
approximately  31  by  3  mi  (50  by  5  km) 
and  containing  a  total  of  about  14  to  20 
plants  (HHP  1991J1  to  1991J5;  W. 
Wagner,  pers.  comm.,  1992).  This 
species  typically  grows  in  shady  koa-. 
"ohi'a-,  and  tree  fem-dominated 
Montane  Wet  Forests  at  elevations 
between  2,400  and  4,900  ft  (720  and 
1.500  m)  (HHP  1991)1  to  199113.  HPCC 
1991dl.  1991d2,  Wagner  et  al.  1990). 
Associated  species  include  other  taxa  of 
Cyrtandra  (ha'iwale),  Hedyotis  spp.,  and 
pprrottetia  scndwicensis  (olomea)  (HHP 
1991)1  to  1991)3,  HPCC  1991dl;  W. 
Wagner,  pers.  comm.,  1992).  The  major 
threats  to  Cyrtandra  giffardii  are  habitat 
disturb.^nce  and  plant  damage  by  feral 
pigs  as  \v"\\  as  stochastic  extinction 
and/or  rwduced  reproductive  vigor  due 
to  the  small  number  of  e.xisting 
populations  (Stone  1985;  W.  Wagner, 
pers.  comm.,  1992). 

Based  on  a  plant  he  collected  in  1909 
on  Mtiuna  Kea,  island  of  Hawaii,  Rock 
named  Cyrtandra  tintinnabula.  The 
specific  epithet  describes  the  bell- 
shaped  calyx  of  the  plant  (Rock  1919a). 

Cyrtandra  tintinnabula  of  the  African 
violet  family  is  a  shrub  3.3  to  6.6  ft  (1 
to  2  m)  tall  with  opposite,  stalked, 
elliptical  or  oval,  papery-textured  leaves 
5  to  10  in  (13  to  26  cm)  long  and  2  to 
4.8  in  (5  to  12.3  cm)  wide.  Leaves, 
especially  the  lower  surfaces,  have 
yellowish-brown  hairs.  Flower  clusters, 
densely  covered  with  long  soft  hairs, 
comprise  three  to  six  flowers,  a  main 
stalk  0.4  to  0.7  in  (1  to  1.8  cm)  long, 
individual  f.ower  stalks  0.2  to  0.6  in  (0.5 
to  1.5  cm)  long,  and  leaflike  bracts.  The 
green  bell-shap>ed  calyx  is  about  0.4  in 
(9  to  10  mm)  long  and  has  triangular 
lobes.  The  hairy  white  corolla,  about  0.5 
in  (12  mm)  long  and  about  0.2  in  (5  mm) 
in  diameter,  is  divided  into  five  lobes, 
each  about  0.1  in  (3  mm)  long.  Fruit  and 
seeds  have  not  been  observed.  This 
species  differs  from  Cyrtandra  giffardii 
by  its  habit,  its  larger  leaves,  and  its 
shorter  flower  stalits  (Wagner  et  al. 
1990). 

Historically,  Cyrtandra  tintinnabula 
was  found  only  on  the  island  of  Hawaii 
on  the  northern  to  the  eastern  slopes  of 
Mauna  Kea.  Today,  3  populations  of  the 
species  are  k:iown  to  occur  on  State- 
owned  land  e.xtending  over 
approximately  6  by  1  mi  (10  by  3  km) 
from  Kilau  Stream  to  Honohina  Gulch 
and  containing  approximately  18  known 
individuals  (HHP  1991kl  to  1991k6). 
This  species  typically  grows  in  dense 
koa-.  'ohi'a-.  and  tree  fem-dominated 
Lowland  Wet  Forests  at  elevations 


between  2.100  and  3,400  ft  (650  and 
1,040  m)  (HHP  199lk3.  1991k4,  1991k6. 
Wagner  et  al.  1990).  Associated  species 
include  other  kinds  of  ha'iwale  and 
Hedyotis  sp.  The  major  threats  to 
Cyrtandra  tintinnabula  are  habitat 
disturbance  and  plant  damage  by  feral 
pigs  and  stochastic  extinction  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  populations 
and  individuals. 

Based  on  a  specimen  collected  on 
Mauna  Loa  by  James  Macrae  in  1825, 
Weddell  (1856  to  1857)  described  L'rtica 
sandwicensis,  choosing  the  specific 
epithet  to  refer  to  the  Sandwich  Islands, 
an  older  name  for  the  Hawaiian  Islands. 
Later  (1869),  he  trans.^erred  the  species 
to  another  genus,  resulting  in 
Hesperocnide  sandwicensis. 

nesperocnide  sandwicensis  of  the 
nettle  family  (Urticaceae)  is  an  erect 
annual  herb  8  to  24  in  (20  to  60  cm)  tall 
covered  with  coarse  stinging  hairs  as 
well  as  shorter  non-stinging  hairs.  The 
opposite,  stalked,  thin,  toothed  leaves 
are  0.6  to  3  in  (1.5  to  7  cm)  long  and 
0.4  to  1  in  (0.9  to  2.5  cm)  wide.  Most 
of  the  small  petalless  flowers  are  male, 
but  they  are  mixed  with  some  female 
flowers  in  clusters  0.08  to  0.2  in  (2  to 
5  mm)  long  which  originate  in  the  leaf 
axils.  Sepals  of  male  flowers  are  fused 
into  a  four-lobed  calyx  about  0.02  in  (0.5 
mm)  long  which  encloses  four  stamens. 
The  calyx  of  the  female  flower,  about 
0.04  in  (1  mm)  long  and  enclosing  an 
unstalked  stigma,  swells  slightly  in  fruit 
and  encloses  a  flattened  achene  (drj', 
one-celled,  unopened  fruit)  about  0.04 
in  (1.1  mm)  long.  The  only  Hawaiian 
member  of  the  genus,  Hesperocnid 
sandwicensis  is  distinguished  from 
other  native  Hawaiian  genera  of  its 
family  by  its  annual  herbaceous  habit 
and  its  stinging  hairs.  It  is  distinguished 
from  the  alien,  naturalized  species 
L'rtica  urens  (dwarf  nettle)  by  the  lacJk 
of  calyx  lobes  (Wagner  et  al.  1990). 

Historically,  Hesperocnide 
sandwicensis  occurred  on  the  island  of 
Hawaii  on  the  eastern  and  western 
slopes  of  Mauna  Kea,  the  northern  to 
western  slopes  of  Mauna  Loa,  the 
Humuula  Saddle  between  Mauna  Kea 
and  Mauna  Loa,  and  the  southeastern 
slope  of  Hualalai.  Twelve  extant 
localities  are  known,  extending  over  a 
distance  of  approximately  38  by  15  mi 
(61  by  24  km)  in  much  of  the  historic 
range  of  the  species.  It  has  not  been  seen 
on  Hualalai  for  some  time  and  is 
presumed  extirpated  there.  Known 
populations  now  occur  on  or  near  the 
following  areas:  Puu  Kanakaleonui,  Puu 
Laau,  Ahumoa  Cone,  Pohakuloa 
Training  Area  (PTA),  and  Sulphur  Cone. 
Because  the  species  is  an  annual  plant, 
the  total  number  of  individuals  varies 


with  the  time  of  year  and  amount  of 
rainfall.  At  the  time  the  proposed  rule 
was  wTitten,  several  hundred  to  a 
thousand  individuals  were  known  from 
PTA,  a  State-  and  federally  owned  area 
of  land  which  is  managed  by  the  U.S. 
Army.  Other,  smaller  populations 
totalling  approximately  80  to  130  plants 
were  located  on  privately  and  State- 
owned  land  (HHP  199lli  to  199117, 
HPCC  1991e;  Robert  Shaw,  Colorado 
State  University,  pers.  comm.,  1992). 
Extensive  surveys  in  1992  and  1993 
indicate  the  presence  of  tens  of 
thousands  of  Hesperocnide 
sandwicensis  in  many  populations  on 
and  near  PTA  (R.  Sha\v,  in  litt.,  1993). 
This  species  is  clearly  much  more 
abimdant  than  previously  thought.  This 
species  typically  grows  in  open  Sophora 
chrysopbyUa  (mamane)-  and  naio- 
dominated  Subalpine  Dry  Forests  at 
elevations  between  5,840  and  8,500  ft 
(1,780  and  2.620  m)  (Gagne  and 
Cuddihv  1990.  HHP  199lll  to  199113, 
199116,'HPCC  1991e,  Wagner  et  al. 
1990).  A.ssociated  species  include 
Asplenium  fragile,  Santalum 
paniculatum  ('iliahi).  and  the 
naturalized  L'rtica  urens  (HHP  199111, 
199116;  R.  Shaw,  pers.  comm.,  1992). 
Individual  Hesperocnide  sandmcensis 
plants  and  populations  of  plants  are 
threatened  by  competition  from  alien 
grasses  such  as  Antboxanthum 
odcratum  (sweet  vomalgrass)  and 
Holcus  lanatus  (common  velvet  grass); 
grazing  by  feral  pigs,  goats,  and  sheep 
[0\-is  aries);  habitat  disturbance  and 
damage  to  plants  as  a  result  of  military 
exercises;  and  fire  (HHP  199ll6,  HPCC 
1991e;  Ken  Nagata,  U.S.  Department  of 
Agriculture,  pers.  comm.,  1992). 
However,  Hesperocnide  sand\nicens!s  is 
maintaining  large,  reproductive 
populations  throughout  PTA  in  areas 
that  are  relatively  secure  from  these 
threats.  The  thousands  of  plants  found 
in  and  along  lava  flows  are  particularly 
unlikely  to  be  threatened  by  feral 
herbivores,  military  activities,  or 
competition  from  ahen  grasses  (Loval  A. 
Mchrhoff,  U.S.  Fish  and  Wildlife 
Service,  pers.  observation,  1993).  It  is 
also  unlikely  that  either  natural  or  man- 
caused  fires  could  destroy  a  significant 
percentage  of  the  total  populations. 
Hesperocnide  scndmcensis  fails  to  meet 
the  definition  of  either  an  endangered  or 
threatened  species.  Therefore,  the 
Service  has  withdrawn  Hesperocnide 
sandMcensis  from  consideration  for 
endangered  or  threatened  status  (see 
notice  of  withdrawal  of  proposed  rule 
published  concurrently  with  this  final 
rule). 

Ischaemum  byrone  was  first  collected 
by  James  Macrae  during  the  expedition 
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of  the  Blonde  in  1825  and  named 
Spodiopogon  bywnis  by  Trinius  in 
1832.  The  specific  epithet  refers  to 
Byron's  Bay.  now  called  Hilo  Bay. 
where  this  specimen  was  collected. 
Steudel  (1855)  transferred  the  species  to 
the  genus  Andropogon,  and  in  1889, 
Hadkel  redescribed  the  species,  naming 
it  Ischaemum  lutescens,  a  superfluous 
name.  In  1922,  Hitchcock  published 
Ischaemum  b\Tone,  the  currently 
accepted  name  (O'Connor  1990). 

Ischaemum  byrone  of  the  grass  family 
(Poaceae)  is  a  perennial  plant  with 
creeping  stems  and  erect  stems  16  to  31 
in  (40  to  80  cm)  tall.  The  uppermost 
sheaths  (portions  of  leaves  surrounding 
the  stems)  are  often  inflated  and 
sometimes  partially  enclose  the  yellow 
to  yellowish-brown  racemes  (flowering 
clusters).  The  hairless  leaf  blade  (the  flat 
extended  part  of  the  leaf)  is  2.8  to  7.9 
in  (7  to  20  cm)  long  and  1.2  to  2  in  (3 
to  5  cm)  wide;  the  uppermost  blades  are 
much  smaller  in  size.  Flowers,  arranged 
in  two  or  sometimes  three  digitate 
(originating  from  one  point),  elongate 
racemes  1.6  to  3.9  in  (4  to  10  cm)  long, 
consist  of  two  types  of  two-flowered 
awned  (having  bristles)  spikelets 
(subclusters  of  flowers).  The  fruit  is  a 
car)'opsis  (grain)  about  0.1  in  (3  mm) 
long.  The  only  species  of  the  genus 
found  in  Hawaii,  Ischaemum  byrone 
differs  from  other  grasses  in  the  State  by 
its  C*  photosynthetic  pathway;  its 
digitate  racemes;  and  its  two-flowered, 
awned  spikelets  (O'Cormor  1990). 

Historically,  Ischaemum  byrone  was 
found  on  Oahu  at  an  unspecified 
location,  on  the  northeastern  coasts  of 
Molokai  and  east  Maui,  and  along  the 
central  portion  of  the  eastern  coast  of 
the  island  of  Hawaii.  Extant  populations 
still  occur  on  Molokai,  Maui,  and 
Hawaii.  Two  populations  on  east 
Molokai  are  located  about  2  mi  (3  km) 
apart  at  the  head  of  Wailau  Valley  and 
on  Kikipua  Point  on  privately  owned 
l£uad.  Six  populations  on  east  Maui  are 
found  along  approximately  16  mi  (26 
km)  of  coast  on  privately.  State-,  and 
federally  owned  land  on  Pauwalu  Point, 
on  Kalahu  Point,  near  Hana,  on  Kauiki 
Head,  and  on  the  following  oflshore 
islets:  Keopuka  Islet,  Mokuhuki  Islet, 
and  Puukii  Islet.  On  Hawaii,  the  species 
is  still  found  in  two  populations  at 
Auwae  and  Kamoamoa  on  privately  and 
federally  owned  land.  The  total 
distribution  of  the  species  includes  10 
populations  on  3  islands  with 
approximately  1,200  to  2.200 
individuals  (HHP  1991ml  to  1991ml0, 
1991ml2  to  1991ml4),  though  the  total 
number  may  be  in  the  range  of  5,000 
individuals  (R.  Hobdy.  in  litt..  1993). 
Because  this  species  occupies  lowland 
habitat,  it  is  at  high  risk  from 


development,  alien  weeds,  and  in  the 
past,  from  ahen  ungulates.  This  species 
typically  grows  in  Coastal  Dry 
Shrublands  among  rocks  or  on  basalt 
cliffs  at  elevations  between  sea  level  and 
250  ft  (0  and  75  m)  (Gagne  and  Cuddihy 
1990.  O'Connor  1990).  Associated 
species  include  Bidens  spp. 
(ko'oko'olau),  Fimbristy-Iis  cymosa.  and 
Scaevola  sericea  (naupaka  kahakai) 
(HHP  1991m5.  1991m7,  1991m9, 
1991mll,  HPCC  1991f)-  The  major 
threats  to  Ischaemum  byrone  are 
com.petition  from  alien  species  such  as 
Digitaha  ciliaris  (Henry's  crabgrass)  and 
habitat  change  from  volcanic  activity 
(HHP  1991m3.  HPCC  1991f;  Charles  H 
Lamoureux,  Lyon  Arboretum,  pers. 
comm.,  1992). 

Isodendrion  pyrifolium  was  first 
collected  on  Oahu  during  the  United 
States  Exploring  Expedition  in  1841  and 
was  named  by  Gray  in  1852.  The 
specific  epithet  refers  to  the 
resemblance  of  the  leaves  of  this  species 
to  those  of  Pyrus  (pear).  In  his 
monograph  of  the  genus,  St.  John  (1952) 
named  the  following  species,  all  of 
which  are  considered  in  the  current 
treatment  of  the  genus  (Wagner  et  al. 
1990)  to  be  s>'nonymous  with  /. 
pyrifolium:  I.  hawaiiense,  I.  hillebrandii. 
I.  lanaiense.  I.  molokaiense,  and  /. 
remyi. 

Isodendrion  pyrifolium  of  the  violet 
family  (Violaceae),  a  shrub  about  26  to 
6.6  ft  (0.8  to  2  m)  tall,  has  persistent 
stipules  (leaflike  appendages  on  leaves) 
and  alternate,  stalked,  elliptic  or 
sometimes  lance-shaped,  papery  leaves 
which  measure  1  to  2.6  in  (2.5  to  6.5 
cm)  long  and  0.3  to  1.3  in  (0.8  to  3.2  cm) 
wide.  The  solitary,  bilaterally 
symmetrical,  fragrant  flowers  have  five 
lance-shaped  sepals  0.1  to  0.2  in  (3.5  to 
5  mm)  long  with  membranous  edges 
fringed  with  white  hairs  and  three  t>^es 
of  clawed  (with  a  narrow  petiole-like 
base)  greenish-yellow  petals  0.4  to  0.6  in 
(10  to  15  mm)  long  with  lobes  about  0.2 
in  (4  to  5  mm)  long.  The  three-lobed,  0  5 
in  (12  mm)  long  capsule  opens  to 
release  oli%'e-green  seeds  about  0.1  in  (3 
mm]  long  and  about  0.08  in  (2  mm)  in 
diameter.  This  species  differs  from 
others  in  this  endemic  Hawaiian  genus 
by  its  slightly  smaller,  greenish-yellow 
flowers  and  by  the  presence  of  hairs  on 
the  stipule  midribs  and  leaf  veins 
(Wagner  et  al.  1990). 

Historically.  Isodendrion  pyrifolium 
was  found  at  unspecified  localities  on 
Niihau.  Molokai,  and  Lanai,  as  well  as 
on  Oahu  in  the  central  portion  of  the 
Waianae  Mountains,  on  Maui  in  the 
northeastern  to  southwestern  regions  of 
the  West  Maui  mountains,  and  on  the 
island  of  Hawaii  at  the  western  base  of 
Hualalai  (HHP  1991nl  to  1991n5. 


Wagner  et  al.  1990).  The  species  had  not 
been  collected  since  4870  and  was 
presim:ied  extinct.  However,  in  1991, 
four  plants  were  found  on  Hawaii  at 
Kealakehe  near  Kona  on  State-owned 
land  being  developed  for  residential 
housing  and  a  golf  course  (C  Com,  in 
litt.  1991;  Francis  Blanco.  Hawaii 
Housing  and  Finance  Development 
Corporation,  and  K.  Nagata.  pers. 
comms..  1992).  In  late  1992  and  early 
1993,  50  to  60  additional  plants  were 
found  at  this  site  (Evangeline  Funk, 
Botanical  Consultants,  pers.  comm., 
1993).  This  species  typically  grows  on 
dry  sites  in  Lowland  Dry  to  Mesic 
Forests  at  low  elevations  (Gagne  and 
Cuddihy  1990,  Wagner  et  al.  1990). 
Associated  species  include  'iliahi, 
mamane,  and  Waltheria  indica  Cuhaloa) 
(Paul  Weissich,  Weissich  and 
Associates,  pers.  comm.,  1992).  The 
major  threats  to  Isodendrion  pyrifolium 
are  habitat  conversion  associated  u-ith 
residential  and  recreation  development, 
competition  from  alien  species  such  as 
fountain  grass,  fire,  and  stochastic 
extinction  and/or  reduced  reproductive 
vigor  due  to  the  single  known 
population  and  the  small  number  of 
e.xisting  individuals  (C.  Com,  K.  Nagata, 
and  P.  Weissich,  pers.  comms.,  1992). 

In  1920,  Kuekenthal  described 
Cypenis  fauriei  based  on  a  specimen 
collected  by  Faurie  on  Molokai  in  1910 
(Wagner  et  al.  1989).  Koyama  (1990),  in 
the  current  treatment  of  the  genus, 
transferred  the  species  to  Mariscus, 
resulting  in  M.  fauriei. 

Mariscus  fauriei  of  the  sedge  family 
(Cyperaceae),  a  perennial  plant  with 
somewhat  enlarged  underground  stems 
and  three-angled,  single  or  grouped 
aerial  stems  4  to  20  in  (10  to  50  cm)  tall, 
has  leaves  shorter  than  or  the  same 
length  as  the  stems  and  0.04  to  0.1  in 
(1  to  3.5  mm)  wide.  Three  to  5  bracts, 
the  lowest  one  2.4  to  7.9  in  (6  to  20  cm) 
long,  are  located  under  each  flower 
cluster,  which  measures  0.8  to  1-6  in  (2 
to  4  cm)  long  and  1 .2  to  3.9  in  (3  to  10 
cm)  wide  and  is  made  up  of  3  to  10 
spikes  (unbranched  clusters  of 
unstalked  flowers).  Each  spike  measures 
0.3  to  12  in  (0.8  to  3  cm)  long  and  0.3 
to  0.4  in  (8  to  10  mm)  wide  and  is  made 
up  of  compressed  spreading  spikelets, 
each  comprising  seven  to  nine  flowers. 
Emits  are  three-angled  achenes  about 
0,05  in  (1.2  mm)  long  and  about  0  03  in 
(0.7  mm)  wide.  This  species  differs  from 
others  in  the  genus  in  Hawaii  by  its 
smaller  size  and  its  narrower,  flattened, 
and  more  spreading  spikelets  (Koyama 
1990). 

Historically.  Mariscus  fauriei  was 
found  on  east  Molokai.  in  the 
northwestern  and  southwestern  portions 
of  Lanai.  and  on  the  island  of  Hawaii  on 
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the  northern  slope  of  HualaJai  and  the 
northwestern  and  southernmost  slopes 
of  Maima  Loa.  A  total  of  3  extant 
populations  and  about  33  to  43  known 
individuals  of  the  species  are  found  on 
Molokai  and  Hawaii;  the  species  is 
almost  certainly  extinct  on  Lanai  now. 
One  population  of  about  20  to  30  plants 
occiu^  on  Molokai  above  Kamiloloa  on 
State-owned  land.  Two  populations 
located  about  45  mi  (72  km)  apart  are 
known  on  Hawaii  on  the  Hualalai  side 
of  Mauna  Loa  and  in  the  South  Point 
area.  The  land  is  privately  owTied,  and 
there  are  a  total  of  about  1 3  known 
individuals  on  that  island  (HHP  1991ol 
to  1991  u8.  HPCC  1991g,  R.  Hobdy.  pers. 
comm.,  1992).  This  species  typically 
grows  in  lama-dominated  Lowland  Dry 
Forests,  often  on  aa  subsL'ate,  at 
elevations  between  880  and  6,000  ft 
(300  and  1.830  m)  (HHP  1991o8,  HPCC 
1991g,  Koyama  1990).  Associated 
species  include  alabe'e.  Peperomia  sp. 
(ala'ala  wai  nui).  and  Rauvolfia 
sandwicensis  (hao)  (HHP  1991o8,  HPCC 
1991g).  The  major  threat  to  Mariscus 
fauriei  on  Moiokai  is  grazing  and 
trampling  by  feral  goats  and  axis  deer 
(Axis  axis],  and  on  Hawaii,  competition 
from  alien  species  such  as  Christmas 
berry  and  Oplisrnenus  hirtellus 
(basketgrass).  On  both  islands,  the 
species  is  faced  with  stochastic 
extinction  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  populations  and  individuals 
(HHP  199108,  HPCC  1991g;  R.  Hobdy. 
pers.  comm.,  1992). 

First  collected  on  the  island  of  Hawaii 
by  Charles  Pickering  during  the  United 
States  Exploring  Expedition  of  1840  and 
1841,  Sothocpstrum  bre^iflorum  was 
named  by  Gray  in  1862.  He  chose  the 
specific  epithet  to  refer  to  the  short 
corolla  of  the  flower  of  this  species.  In 
1388.  Hillebiand  named  var.  longipes, 
but  in  the  current  treatment  of  the  genus 
(Symon  1990).  no  varieties  of  the 
species  are  recognized. 

S'othocestrum  brexiflonim  of  the 
nightshade  family  (Solanaceae),  a  stout 
tree  33  to  39  ft  (10  to  12  m)  tall  with 
a  trunk  up  to  18  in  (45  cm)  in  diameter, 
has  deciduous,  alternate,  stalked,  oblong 
or  elliptic-oblong,  thick  and  papery- 
textured,  toothless  leaves  which  are  2  to 
4.7  in  (5  to  12  cm)  long  and  1.2  to  2.4 
in  (3  to  6  cm)  wide.  Numerous  bise.xual, 
radially  symmetrical  flowers  are 
clustered  at  the  ends  of  short  spurs 
(branches  with  much  shortened 
intemodes)  on  individual  stalks  0.2  to 
0.4  in  (4  to  10  mm)  long.  Each  fiower 
consists  of  a  0.2  to  0.4  in  (6  to  11  mm) 
long,  four-iobed  tubular  calyx  split  on 
one  side  and  a  greenish-yellow  four- 
lobed  corolla  which  barely  projects 
beyond  the  cah-x.  The  fruit,  a  somewhat 


spherical  or  oblong,  orange-red  berry 
about  0.2  to  0.3  in  (6  to  8  mm)  in 
diameter,  is  enclosed  by  the  calyx. 
Seeds  have  not  been  observed.  This 
species  can  be  distinguished  from  others 
of  this  endemic  Hawaiian  genus  by  the 
leaf  shape;  the  clusters  of  more  than 
three  flowers  arranged  on  the  ends  of 
short  branches;  and  the  broad  fruit 
enclosed  by  the  calyx  (Symon  1990). 

Historically.  Notnocestrum 
breviflorum  was  foimd  only  on  the 
island  of  Hawaii  from  the  southern 
portion  of  the  Kohala  Mountains;  the 
northern  slope  of  Hualalai;  and  the 
eastern,  southern,  and  western  slopes  of 
Mauna  Loa.  Today,  extant  populations 
have  been  found  in  much  of  the  species' 
historic  range,  from  near  Waimea,  near 
Kiholo.  in  Puu  Waawaa,  in  Hawaii 
Volcanoes  National  Park  (HVNP)  in 
Kipuka  Ki  and  near  Holei  Pali,  and  in 
the  South  Point  area.  These  9 
populations,  which  extend'overa 
distance  of  about  63  by  41  mi  (101  by 
66  km),  are  found  on  privately.  State-, 
and  federally  owned  land  and  contain 
an  estimated  53  known  individuals 
(HHP  1991pl  to  19gipl2;  J.  Lau  and  W. 
Wagner,  pers.  comms.,  1992).  This 
species  typically  grows  in  koa-  and 
■ohi'a-  or  lama-dominated  Lowland  Dry 
Forests  and  Montane  Dry  or  Mesic 
Forests,  often  on  as  substrate,  at 
elevations  between  590  and  6.000  ft 
(180  and  1.830  m)  (Gagne  and  Cuddihy 
1990.  HHP  1991pl,  1991p2,  1991p5, 
1991p7. 1991pl2,  HPCC  199lh,  S>Tnon 
1990).  Associated  species  include 
'iliahi,  Caesalpinia  kavaiensis  (uhiuhi). 
and  Ery'thrina  sandivicensis  (wihwili) 
(HHP  i991pl,  1991  p3.  1991p4, 
1991pl2,  HPCC  1991h;  VV.  Wagner. 
pers.  comm.,  1992).  The  major  threats  to 
Nothocestnim  breviflorum  are  habitat 
conversion  associated  with  residential 
and  recreational  development, 
competition  from  alien  species  such  as 
Christmas  berry,  fountain  grass,  lantana. 
and  Leucaena  leucocephala  (koa  haole); 
browsing  by  cattle;  fire;  and  stochastic 
extinction  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals  (HHP  1991p4, 
1991p6,  1991pl2.  Lamb  1981;  W. 
Wagner,  pers.  comm.,  1992). 

Ocbrosia  kJlaueaensis  was  first 
collected  by  Forbes  in  1915  and  was 
named  by  St.  John  in  1978.  The  specific 
epithet  refers  to  Kilauea.  the  type 
locality  of  the  plant  on  the  island  of 
Hawaii.  Based  on  a  specimen  collected 
in  1909  by  Rock.  St.  John  (1978)  named 
O.  konaensis.  In  the  current  treatment  of 
the  genus  (Wagner  et  al.  1990),  O. 
konaensis  is  considered  synonymous 
with  O.  kJlaueaensis. 

Ocbrosia  kilaueaensis  of  the  dogbane 
family  (Apocynaceae)  is  a  hairless  tree 


49  to  59  ft  (15  to  18  m)  tall  with  milky 
sap.  The  lance-  or  ellipse-shaped 
toothless  leaves  are  arranged  three  or 
four  per  node,  are  2.4  to  7.5  in  (6  to  19 
cm)  long  and  0.9  to  2.6  in  (2.2  to  6.5  cm) 
wide,  and  have  veins  arising  at  nearly 
right  angles  to  the  midrib.  Open  clusters 
of  numerous  flowers  have  main  stalks 
1.8  to  2.5  in  (4.5  to  6.3  cm)  long, 
secondary  branches  0.4  to  1  in  (1.1  to 
2.5  cm)  long,  and  individual  flower 
stallcs  0.2  to  0.3  in  (5  to  7  mm)  long. 
Each  flower  has  a  five-lobed  calyx  about 
0.4  in  (10  to  11  mm)  long  and  a  trumpet- 
shaped  greenish-white  corolla  with  a 
tube  0.3  to  0.4  in  (7  to  11  mm)  long  and 
lobes  0.5  to  0.6  in  (12  to  15  mm)  long. 
The  fruit  is  a  drupe  (a  fruit  with  a  firm 
outer  layer,  a  fleshy  inner  layer,  and  a 
stony  inner  layer  surrounding  a  single 
seed)  thought  to  be  yellowish  brown  at 
maturity,  1.8  to  1.9  in  (4.5  to  4.9  cm) 
long,  and  0.9  to  1.1  in  (2.4  to  2.9  cm) 
wide.  This  species  is  distinguished  from 
other  Hawaiian  species  of  the  genus  by 
the  greater  height  of  mature  trees,  the 
open  flower  clusters,  the  longer  flower 
stalks,  and  the  larger  calyx  and  lobes  of 
the  corolla  (Wagner  et  al.  1990). 

Historically,  Ocbrosia  kilaueaensis 
has  been  collected  on  the  northern  slope 
of  Hualalai  and  on  the  eastern  slope  of 
Mauna  Loa.  There  is  one  known  exlaat 
population  located  at  Puu  Waawaa  on 
State-owned  land  and  consisting  of  an 
unknown  number  of  individuals  (HHP 
1991ql,  1991q2).  This  species  typically 
grows  in  koa-  and  'ohi'a-  or  lama- 
dominated  Montane  Mesic  Forests  at 
elevations  between  2.200  and  4.000  ft 
(670  and  1.220  m)  (Gagne  and  Cuddihy 
1990,  HHP  1991ql,  1991q2.  Wagner  et 
cl.  1990).  Associated  species  include 
'aiea.  kauiia.  Gardenia  brighamii  (nanu). 
and  Psvchotria  bawaiiens-.s  (Icopiko) 
(HHP  i991ql).  The  major  threats  to 
Ocbrosia  kilaueaensis  are  competition 
from  alien  species  such  as  fountain 
grass,  browsing  by  feral  goats,  fire,  and 
stochastic  extinction  and' or  reduced 
reproductive  vigor  due  to  the  single 
existing  known  population  (Bruegmann 
1990,  CPC  1990). 

Gray  (1862)  named  Plantago 
pachvpbylla  var.  hawaiier.sis  and  P. 
pacby'pbyUa  var.  bawaiiensis  subvar. 
gracilis  based  on  specimens  collected  on 
the  island  of  Hawaii  during  the  United 
States  Exploring  Expedition  of  1840  and 
1841  and  by  Remy  in  the  1850s, 
respectively.  Leveille  (1911)  pubhshed 
P.  gaudichaudiana  based  on  another 
specimen  from  the  island  of  Hawaii.  In 
1923,  Pilger  raised  the  taxon  to  specific 
rank,  resulting  in  P.  bawaiensis,  and 
also  published  a  new  variety,  var.  iaxa 
(Pilger  1937).  The  specific  epithet  refers 
to  the  island  where  the  plant  grows.  In 
the  current  treatment  of  the  genus,  only 
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P.  hawaiensis  is  accepted  (Wagner  et  al 
1990). 

Plantago  hawaiensis  of  the  plantain 
family  (Plantaginaceae),  a  perennial 
herb  which  grows  from  a  stout  short 
stem,  has  thick,  leathery,  narrowly  o\'al 
or  oblong  leaves  located  at  the  base  of 
the  plant  which  measure  3  to  8.7  in  (7.5 
to  22  cm)  long  and  usually  0.6  to  1.3  in 
(1.5  to  3.2  cm)  wide.  The  flowering  stalk 
is  7.9  to  35  in  (20  to  90  cm)  long  and 
is  topped  by  a  spike  usually  5.9  to  9  in 
(15  to  23  era)  long.  Each  upward 
pointing  flower,  subtended  by  a  single 
bract  0.08  to  0.1  In  (2.1  to  2.6  mm)  long, 
has  a  four-lobed  calyx  0.06  to  0.09  in 
(1.6  to  2.2  mm)  long  and  a  trumpet- 
shaped  corolla  about  0.04  in  (1  mm) 
long.  The  capsule,  0.1  to  0.2  in  (2.6  to 
4  mm)  long  and  projecting  from  the 
calyx,  opens  to  release  four  to  six  dull 
black  seeds  about  0.04  in  (1  mm)  long 
and  winged  on  one  end.  This  species  is 
distinguished  frtjm  other  endemic  and 
naturalized  species  of  the  genus  in 
Hawaii  by  its  perennial  herbaceous 
habit;  its  thick  leathery  leaves:  its 
upward  pointing  flowers;  and  its 
capsules  which  project  from  the  calyx 
(Wagner  ef  a/.  1990). 

Historically,  Hantago  hawaiensis  was 
found  only  on  the  island  of  Hawaii  on 
the  southern  slope  of  Mauna  Kee;  the 
iMsrtheastem,  southeastern,  and 
southern  slopes  of  Mauna  Loa;  and  the 
western  slope  of  Hualalai.  Today,  the 
species  is  known  to  occur  on  the 
Humuula  Saddle,  in  the  Upper  Waiakea 
Forest  Reserve,  and  near  the  Keapohina 
Upland  on  privately  and  State-owned 
land.  The  four  extant  populations 
extend  over  a  distance  of  approximately 
14  by  4  mi  (23  by  5  km).  There  are  no 
more  than  10  known  individuals  (HHP 
1991rl  to  1991r6).  This  species  typically 
grows  in  boggy  conditions  in  Montane 
Wet  Herblands  or  in  Montane  Dry 
Shrublands  dominated  by  koa  or  'ohi'a 
trees  of  short  stature,  or  sometimes  in 
lava  cracks,  at  elevations  between  5.900 
and  6.400  ft  (1.800  and  1.950  m)  (HHP 
1991rl.  1991r2. 1991r4. 1991r6.  Wagner 
et  al.  1990).  The  major  threat  to 
Plantago  hawaiensis  is  stochastic 
extinction  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  populations. 

Portulaca  sclerocarpa  was  first 
collected  during  the  United  States 
Exploring  Expedition  of  1840  and  1841 
and  was  named  by  Gray  (1854).  The 
specific  epithet  refers  to  the  hardened 
capsule. 

Portulaca  sclerocarpa  of  the  purslane 
family  (Portulacaceae),  a  perennial  herb 
Vk'ilh  a  fleshy  tuberous  taproot  which 
becomes  woody,  has  stems  up  to  about 
7.9  in  (20  cm)  long.  The  stalkless, 
succulent,  grayish-green  leaves  are 


almost  circular  in  cross-section,  0.3  to 
0.8  in  (8  to  21  mm)  long,  and  about  0.06 
to  0.1  in  (1.5  to  2.5  mm)  wide.  Dense 
tufts  of  hairs  are  located  in  each  leaf  axil 
and  underneath  the  tight  dusters  of 
three  to  six  stalkless  flowers  grouped  at 
the  ends  of  the  stems.  Sepals  are  about 
0.2  in  (5  mm)  long  and  have 
membranous  edges.  Petals  are  white, 
pink,  or  pink  with  a  white  base,  about 
0.4  in  (10  mm)  long,  and  surround  about 
30  stamens  and  an  8-branched  style. 
The  hardened  capsules  are  about  0.2  in 
(4  to  4.5  mm)  long,  have  walls  0.01  to 
0.02  in  (0.18  to  0.5  mm)  thick,  open  very 
late  or  not  at  all.  and  contain  glossy, 
dark  reddish-brown  seeds  about  0.02  in 
(0.4  to  0.6  mm)  long.  This  species  differs 
from  other  native  and  naturalized 
species  of  the  genus  in  Hawaii  by  its 
woody  taproot,  its  narrow  leaves,  and 
the  colors  of  its  petals  and  seeds.  Its 
closest  relative,  Portulaca  villosa,  differs 
mainly  in  its  thiimer- walled,  opening 
capsule  (Wagner  et  al.  1990). 

Historically,  Portulaca  sclerocarpa 
was  found  on  an  islet  off  the  south  coast 
of  the  island  of  Lanai  and  on  the  island 
of  Hawaii  in  the  Kohala  Moimtains.  on 
the  northern  slope  of  Hualalai,  the 
northv,'estem  slope  of  Mauna  Loa.  and 
near  Kilauea  Crater.  There  is  one  extant 
population  on  Poopoo  Islet  off  the  coast 
of  Lanai  which  contains  about  10  plants 
(R.  Hobdy.  pers.  comm..  1992).  On 
Hawaii,  11  extant  populations  e.xtend 
over  a  distance  of  about  54  by  32  mi  (87 
by  51  km)  and  are  located  on  3  cinder 
cones  in  the  Nohonaohae  area;  at  PTA 
near  the  Multi -Purpose  Range  Complex 
(MPRC);  at  Puu  Anahulu;  and  near  Puu 
Keanui  and  Puu  Lehua  on  privately. 
State-,  and  federally  ov^Tied  land.  The  11 
populations  on  the  island  of  Hawaii 
contain  a  total  of  approximately  72  to 
122  individuals  (Cuddihy  et  al.  1983, 
HHP  1991S1  to  1991S12;  R.  Shaw,  pers 
comm..  1992;  R.  Shaw,  in  lift..  1993). 
This  species  typically  grows  in  Montane 
Dry  Shrublands.  often  on  bare  cinder 
and  e\en  near  steam  vents,  at  elevations 
between  3.380  and  5,340  ft  (1,030  and 
1.630  m)  (Gagne  and  Cuddihy  1990. 
Wagner  et  al.  1990).  Associated  species 
include  mamane  and  'ohi'a  (HHP 
1991sl.  1991s8to  1991S10.  1991sl2, 
HPCC  19911).  The  major  threats  to 
Portulaca  sclerocarpa  are  competition 
from  aUen  grasses  such  as  fountain  grass 
and  Andropogon  \irginicus 
(broomsedge);  trampling  and  habitat 
disturbance  by  feral  goats,  pigs,  and 
sheep;  habitat  disturbance  and  damage 
to  plants  as  a  result  of  military 
exercises;  and  fire  (HHP  1991s2.  1991s9, 
HPCC  1991i;  R.  Shaw,  pers.  comm.. 
1992). 

Based  on  collections  by  Rock  on  the 
island  of  Hav»raii,  Becceri  named 


Pritcbardia  affinis  and  three  varieties: 
Var.  balopbila  (misspelled  as 
"holaphila"),  var.  ihopalocarpa.  and 
var  gracilis  (Beccari  and  Rock  1921).  In 
the  current  treatment  of  the  genus  (Read 
and  Hodel  1990),  no  subspeciCc  laxa  are 
recognized. 

Pritchardja  affiiris  of  the  palm  family 
(Arecaceae)  is  a  fan-leaved  tree  33  to  82 
ft  (10  to  25  m)  tall  with  pale  or  pinkish 
soft  wool  coverii^g  the  underside  of  the 

Cole  and  extending  onto  the  leaf 
le.  The  wedge-shaped  leaf  has  a 
green  and  smooth  upper  surface  and  a 
pale  green  lower  surface  with  scattered 
yellowish  scales.  The  branched,  hairless 
flower  clusters  are  located  among  the 
leaves.  Each  flower  comprises  a  cup- 
shaped,  three-lobed  calyx;  three  p)etals; 
six  stamens;  and  a  three-lobed  stigma. 
The  spherical  fruit  is  about  0.9  in  (2.3 
cm)  in  diameter.  This  species  is 
distinguished  from  other  species  of 
Pritcbardia  by  the  long,  tangled,  woolly 
hairs  on  the  underside  of  the  petiole  and 
the  base  of  the  lower  leaf  blade;  the 
stout  hairless  flower  clusters  which  do 
not  extend  beyond  the  wedge-shaped 
leaves;  and  the  smaller,  spherical  fruit 
(Read  and  Hodel  1990) 

Historically.  Pritcbardia  affinis  was 
found  only  on  the  island  of  Hawaii  in 
the  Kohala  Mountains  and  along  the 
western  and  southeastern  coasts.  Today, 
scattered  individuals  of  the  species  can 
be  found  throughout  much  of  the 
historically  known  coastal  range  at 
Kiholo,  at  Kukio.  near  Palani  Road,  on 
AUi  Drive  in  Kailua,  in  Captain  Cook,  at 
Hookena,  at  Milolii,  and  at  Punaluu. 
Most  plants  grow  within  areas  of  human 
habitation  or  development,  and  the  trees 
may  have  been  cultivated  by  Hawaiians 
or  others  rather  than  having  occurred  in 
these  areas  naturally.  There  are  an 
estimated  50  to  65  known  individuals  at 
8  or  more  localities  which  extend  along 
about  110  mi  (180  km;  along  the  coast 
on  privately  and  Slate-owned  land  (HHP 
1991tl  to  1991t6;  Norman  Bezona, 
Hawaii  Cooperative  Extension  Servict,. 
Brien  Meilleur.  Amy  Greenwell 
Ethnobolanical  Garden,  and  P. 
Weissich.  pers.  comms.,  1992).  This 
species  typically  grows  in  Coastal  Mesic 
Forests  at  coastal  sites  or  in  gulches 
further  inland  at  elevations  between  sea 
level  and  2,000  ft  (0  and  610  m), 
possibly  associated  with  brackish  water 
(HHP  1991t2,  Read  and  Hodel  1990;  C 
Com,  pers.  comm..  1992).  Native 
associated  species  of  this  loulu  are 
unknown,  since  all  trees  are  found  in 
cultivated  zones,  which  have  long  been 
cleared  of  their  native  cover  (B 
Meilleur.  pers.  comm..  1992).  The  major 
threats  to  Pritcbardia  affinis  are 
predation  on  seeds  by  roof  rats, 
development  of  land  where  individuals 
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grow,  and  stochastic  extinction  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals.  In 
the  past,  the  species'  natural  habitat  was 
cleared  for  agriculture  and  housing,  and 
feral  pigs  destroyed  seedlings  of  the 
species,  preventing  regeneration 
(Beccari  and  Rock  1921,  Hull  1930;  C. 
Com.  pers.  conim..  1992). 

Gray  (1854)  mentioned  an  unnamed 
variety  of  Silene  struthioloides,  in 
reference  to  a  specimen  collected  on  the 
island  of  Hawaii  during  the  L'nited 
States  Exploring  Expedition  of  1840  and 
1341.  Sherff  named  this  taxon  S. 
struthioloides  var.  gracilis  in  1946  and 
later  elevated  it  to  specific  rank, 
resulting  in  S.  hawaiiensis  (1949).  He 
chose  the  specific  epithet  to  refer  to  the 
island  where  the  plant  is  found. 

Silene  hawaiiensis  of  the  pink  family 
(Car^ophyllaceae),  a  sprawhng  shrub 
with  slanting  or  climbing  stems  6  to  16 
in  (15  to  40  cm)  long  originating  from 
an  enlarged  root,  is  covered  with  short, 
often  sticky  hairs.  The  stalkless  narrow 
leaves  are  0.2  to  06  in  (6  to  15  mm)  long 
and  0.02  to  0.03  in  (0.5  to  0.8  mm)  wide. 
Flowers  are  arranged  in  elongate 
clusters.  Each  flower  has  a  stalk  0.1  to 
0.2  in  (3  to  6  mm)  long;  a  five-toothed 
purple  or  purple-tinged  calyx  0.4  to  0.6 
in  (11  to  14  mm)  long;  and  five  petals, 
greenish  white  above  and  maroon 
below,  with  a  stalk-like  base  and  a  flat, 
two-lobed,  expanded  portion  about  0.2 
in  (4.5  to  5.5  mm)  long.  The  fruit  is  a 
capsule  about  0.3  in  (6.5  to  8  mm)  long 
which  releases  pale  brown  seeds  0.02  to 
0.03  in  (0.4  to  0.7  mm)  long.  This 
species  differs  from  others  of  SHene  in 
Hawaii  by  its  growth  habit;  its  covering 
of  short,  often  sticky  hairs;  the  shape  of 
its  leaves;  the  arrangement  of  its  flower 
clusters;  and  the  color  of  its  petals 
(Wagner  Pf  a/.  1990). 

Historically,  Silene  hawaiiensis  was 
found  only  on  the  island  of  Hawaii  from 
the  western  slope  of  Mauna  Kea;  the 
summit  of  Hualalai;  Humuula  Saddle; 
the  northern,  western,  and  northwestern 
slopes  of  Mauna  Loa;  and  near  Kilauea 
Crater.  Today,  over  50  populations  are 
found  in  Hamakua  District;  on  Humuula 
Saddle;  at  PTA,  including  inside  KtPRC; 
north  of  Puu  Keanui;  and  in  HVNP  on 
privately.  State-,  and  federally  owned 
land.  These  populations  extend  over  a 
distance  of  approximately  12  by  7  mi 
(19  bv  11  km)  and  contain  over  3,000 
individuals  (HHP  1991ul  to  1991ul0, 
HPCC  1991);  R.  Shaw,  pers.  coram.. 
1992.  R.  Shaw,  in  litt..  1993).  This 
species  typically  grows  in  Montane  or 
Subalpine  Dry  Shrublands  in 
decomposed  lava  and  ash,  but  can  be 
found  on  all  ages  of  lava  and  cinder 
substrates,  at  elevations  between  3,000 
and  4,300  fl  (900  and  1,300  m)  and 


sometimes  up  to  8,500  ft  (2,575  m) 
(Wagner  et  al.  1990;  R.  Shaw,  in  litt., 
1993).  Associated  species  include 
Dodonaea  viscosa  ('a'ali'i),  Styphelia 
tameiameiae  (pukiawe),  and  Vaccinium 
reticulatum  ('ohelo)  (HHP  1991u6, 
HPCC  1991J;  R.  Shaw,  pers.  comm., 
1992).  Many  populations  of  Silene 
hawaiiensis  are  threatened  by 
competition  with  alien  plant  species, 
particularly  fountain  grass;  grazing, 
browsing,  and  trampling  by  feral  goats, 
pigs,  and  sheep;  habitat  disturbance  and 
damage  to  plants  as  a  result  of  military 
exercises;  fire;  and  volcanic  activity 
(HPCC  1991J).  While  the  existing 
populations  of  Silene  hawaiiensis  are 
not  in  immediate  danger  of  extinction, 
if  these  threats  are  not  curtailed,  the 
species  will  become  endangered  in  the 
future. 

Gray  (1861a)  named  a  plant  collected 
on  the  island  of  Hawaii  during  the 
United  States  Exploring  Expedition  of 
1840  and  1841  Vittadenia  crenaria. 
Hillebrand  (1888)  transferred  the 
species  to  the  genus  Tetramolopium  and 
named  a  second  variety,  var.  dentatum. 
In  the  current  treatment  of  the  genus 
(Lowrey  1986,  1990),  two  subspecies, 
ssp.  arenahum  and  ssp.  laxum,  are 
recognized.  Variety  confertum, 
described  by  Sherff  in  1934,  is 
recognized  (Lowrey  1986,  1990)  as  a 
variety  of  ssp.  arenarium.  Because  of  a 
recently  recognized  typification 
problem,  ssp.  laxum  actually  should  be 
referred  to  as  ssp.  arenarium,  leaving 
what  was  called  ssp.  arenahum  without 
a  published  name  (Laven  et  al.  1991). 

Tetramolopium  arenarium  of  the  aster 
family  (Asteraceae).  an  erect  tufted 
shrub  2.6  to  4.3  fl  (0.8  to  1.3  m)  tall,  is 
covered  with  tiny  glands  and  straight 
hairs.  The  alternate,  toothless  or 
shallowly  toothed  leaves  are  more  or 
less  lance-shaped,  0.6  to  1.5  in  (15  to  37 
mm)  long,  and  0.1  to  0.4  in  (3  to  9  mm) 
wide.  Five  to  11  heads  (dense  flower 
clusters)  are  grouped  at  the  end  of  each 
stem.  Each  head  comprises  a  bell- 
shaped  structure  of  20  to  34  bracts  0.1 
to  0.2  in  (2.5  to  5  mm)  high  and  0.2  to 
0.4  in  (4  to  9  mm)  in  diameter  beneath 
the  flowers;  a  single  series  of  22  to  45 
white,  male  ray  florets  0.05  to  0.09  in 
(1.3  to  2.2  mm)  long;  and  4  to  9  bisexual 
disk  florets  vdth  maroon  petals  0.12  to 
0.17  in  (3.1  to  4.4  mm)  long.  Fruits  are 
compressed  achenes  0.06  to  0.1  in  (1.5 
to  3  mm)  long  and  0.02  to  0.03  in  (0.5 
to  0.8  mm)  viride.  This  species  is 
distinguished  from  others  of  the  genus 
by  its  erect  habit;  the  presence  and  t\-pes 
of  glands  and  hairs  on  the  plant;  the 
fewer  heads  per  flower  cluster;  the 
larger,  male  ray  florets;  the  fewer, 
bisexual,  maroon-petalled  disk  florets; 
and  the  wider  achenes  (LowTey  1990). 


Historically.  Tetramolopium 
arenarium  was  found  on  the  island  of 
Maui  on  the  western  slope  of  Halakeala 
and  on  the  island  of  Hawaii  from  the 
Kohala  Mountains,  the  northwestern 
slopes  of  Mauna  Kea  and  Mauna  Loa. 
and  the  slopes  of  Hualalai.  Only  one 
population  is  kno'.vn  today,  and  it 
occurs  on  Hawaii  in  Kipuka 
Kalawamauna  at  PTA  on  federally 
managed  land.  At  last  count  (January 
1993),  there  were  29  reproductive  and 
79  juvenile  plants  in  a  660  by  200  ft 
(200  by  60  m)  area  (HHP  1991vl  to 
1991v4,  1991W,  HPCC  1990a,  Laven  et 
al.  1991;  R.  Shaw,  pers.  comm.,  1992:  R. 
Shaw,  in  litt.,  1993).  This  species 
typically  grows  in  open  'a'ali'i- 
dominated  Lowland  or  Montane  Dry 
Forests  at  elevations  between  2.600  and 
4,900  f^  (800  and  1,500  m)  (Lowrey 
1990).  Associated  species  include 
'a'ali'i,  pukiawe,  Chamaesyce 
olowaluana  ('akoko),  and  Dubautia 
linearis  (na'ena'e)  (HPCC  1990a).  The 
major  threats  to  Tetramolopium 
arenarium  are  competition  from  alien 
plant  species,  particularly  fountain 
grass;  grazing,  browsing,  trampling,  and 
habitat  disturbance  by  feral  goats,  pigs, 
and  sheep;  habitat  disturbance  and 
damage  to  plants  as  a  result  of  military 
exercises;  fire;  and  stochastic  extinction 
andJoT  reduced  reproductive  vigor  due 
to  the  single  existing  population 
(Douglas  et  al.  1989,  HPCC  1990a, 
HerbstandFav  1979). 

Hillebrand  ri888)  described 
Zanthoxylum  hawaiiense  based  on  a 
specimen  collected  on  the  island  of 
Hawaii  and  also  indicated  an  unnamed 
variety  for  a  specimen  collected  on 
Lanai.  Other  names  published  for 
portions  of  this  taxon  include:  Z. 
bluettianum  (Rock  1913),  Z.  hawaiiense 
var.  citriodora  (Rock  1913),  Z. 
hawaiiense  var.  velutinosum  (Rock 
1913),  and  Z. /lawajiense  var. 
subacutum  (St.  John  1976).  Some 
authors  placed  Hawaiian  species  in  the 
genus  Fagara,  resulting  in  F. 
hawaiiensis  (Engler  1896)  and  F. 
bluettiana  (Engler  1931).  Sherff  (1958) 
named  F.  hawaiiensis  var.  citriodora,  F. 
hawaiiensis  var.  subacutata,  and  F. 
hawaiiensis  var.  velutinosa,  all  of  which 
are  considered  within  the  range  of 
variation  of  Z.  hawaiiense  in  the  current 
treatment  of  the  Hawaiian  species 
(Stone  et  al.  1990). 

Zanthoxylum  hawaiiense  of  the  rue 
family  (Rutaceae),  a  thomless  tree 
usually  10  to  26  ft  (3  to  8  m)  tall  with 
a  trunk  up  to  10  in  (25  cm)  in  diameter, 
has  alternate  leaves  comprising  three 
leathery,  triangular-oval  or  lance- 
shaped,  gland-dotted,  lemon-scented, 
toothed  leaflets  usually  13  to  3.9  in  (3.4 
to  10  cm)  long  and  0.6  to  2  in  (15  to 
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5  cm)  wide.  The  stalk  of  each  of  the  two 
side  leaflets  has  oae  joint,  end  the  stalk 
of  the  terminal  leaflet  has  two  joints. 
Flowers  are  usually  either  male  or 
female,  and  usually  oaly  one  sex  is 
found  <m  a  single  tree.  Clusters  of  15  to 
20  flowers  1.6  to  3.1  in  (4  to  8  cm)  long 
have  a  main  Oower  stalk  0.8  to  2  in  (20 
to  50  mm)  long  and  individual  flower 
stalks  0.08  to  0.2  in  (2  to  4  mm)  long. 
Each  flower  has  four  narrowly  triangular 
sepals  about  0.04  in  (1  mm)  long  and 
four  hairless  petals  (possibly  absent  in 
male  flowers)  of  an  unknown  color.  The 
fruit  is  a  sickle-shaped  follicle  (dry  fruit 
that  opens  along  one  side)  0.3  to  0.4  in 
(8  to  10  mm)  long,  containing  one  black 
seed  about  0.3  in  (7  to  8  mm)  in 
diameter.  This  species  is  distinguished 
from  other  Hawaiian  sp>ecies  of  the 
genus  by  its  leaves,  which  are  alwaj-s 
made  up  of  three  leaflets  of  similar  size; 
the  presence  of  only  one  joint  on  some 
of  the  leaflet  stalks;  and  the  shorter 
follicle  with  a  rounded  tip  (Stone  et  a! 
1990). 

Historically,  Zanthoxyium  bawaiiense 
was  known  to  occur  in  the  central 
portion  of  the  island  of  Kauai;  on  east 
Molokai;  in  the  central  part  of  the  island 
of  Lanai;  on  east  Maui  on  the 
southwestern  and  southern  slopes  of 
Haleakala;  and  on  the  island  of  Hawaii 
in  the  Kohala  Mountains,  on  the 
northern  slope  of  Hualalai.  and  on  the 
northwestern  slope  of  Mauna  Loa.  There 
is  now  one  living  individual  known  on 
Kauai  in  Kawaiiki  Valley  on  State- 
ov\'ned  land.  On  Molokai.  three  extant 
populations  of  the  species  occur  on 
privately  and  State-owned  and  federally 
managed  land  in  Kalaupapa  National 
Historical  Park  (NHP),  in  Pelekunu 
Valle>'.  and  near  Puu  Kolekole.  The 
Molokai  populations  extend  over  a 
distance  of  about  3  by  2  mi  (5  by  3  km). 
Although  the  number  of  plants  at  one  of 
the  sites  is  uncertain,  it  is  estimated  that 
the  three  populations  contain  five 
plants.  On  Lanai,  one  population  with 
an  unknown  number  of  individuals  has 
been  reported  on  privately  owned 
p.-operty  in  Kaiholena  Gulch.  On  east 
Maui,  extant  populations  of  Z. 
hawaiiense  have  been  found  in 
Kahikinui.  above  Lualailua,  above 
Kanaio,  and  in  Auwahi.  These  four 
populations  extend  over  a  distance  of 
approximately  5  by  3  mi  (8  by  5  km)  and 
contain  a  total  of  fewer  than  ten  plants. 
On  the  island  of  Hawaii,  individuals  are 
found  at  Puu  Waawaa  and  at  PTA  on 
StateHjwned  and  federally  managed 
land.  These  extant  populations  are 
located  about  13  mi  (21  km)  apart  and 
contain  a  total  of  about  150  plants  (R. 
Shaw.  pars,  comm.,  1993;  R.  Shaw  in 
litt..  1993).  In  simimary,  Zanthoxylum 


hawaiiense  is  currently  located  on  5 
islands  and  consists  of  1 1  populations 
and  about  166  individuals  (HHP  1991x1 
to  1991x16;  R.  Shaw,  pers.  comms., 
1991,  1993;  R.  Shaw,  in  Utt.  1993). 

Zanthoxyium  hawaiiense  typically 
grows  in  'ohi'a-dominated  Lowland  Drj- 
or  Mesic  Forests,  and  Montane  Dry 
Forests,  often  on  aa  lava,  at  elevations 
between  1,800  and  5,710  ft  (550  and 
1.740  m)  (Cagne  and  Cuddihy  1990. 
Stone  et  al.  1990).  Associated  species 
include  Antidesma  piatyphyiluw 
(hame)  on  Kauai.  Pieoinele  auwxihiens:s 
(hala  pepe)  on  Molokai,  Streblus 
penduUnus  (a'ia'i)  on  Maui,  and 
mamane  and  naio  on  the  island  of 
Hawaii  (HHP  1991x1.  1991x5,  1991x9. 
1991x11.  HPCC  1990b;  R.  Shaw,  pers. 
comm.,  1992).  A  threat  to  Z.  han-aiiense 
on  Kauai  is  competition  from  alien  plant 
species  such  as  lantana  and  Melia 
azedarach  (Chinaberr\)  (HHP  1991x11). 
On  Molokai,  competition  with  ahen 
plant  species,  grazing,  browsing, 
trampling,  and  habitat  disturbance  by 
feral  goats  are  threats  (HHP  1991x5; ' 
Lyman  Perry,  The  Nature  Conservancy 
of  Hawaii,  in  litt..  1993).  On  Maiii, 
competition  with  Kikuyu  grass,  which 
forms  a  continuous  mat  in  many  areas, 
and  grazing,  browsing,  trampling,  and 
habitat  disturbance  by  cattle  and  goats 
are  threats  (A.  Medeiros.  pers.  comm  . 
1992;  A.  Medeiros  and  Lloyd  Loope. 
Haleakala  National  Park,  in  litt.,  1993). 
The  major  threats  to  the  species  on  the 
island  of  Hawaii  are  competition  from 
alien  plant  species  such  as  fountain 
grass;  grazing,  browsing,  trampling,  and 
habitat  disturbance  by  feral  goats  and 
sheep;  habitat  disturbance  and  damage 
to  plants  as  a  result  of  military- 
exercises;  and  fire  (CPC  1990,  HHP 
1991x10.  HPCC  1990b).  In  addition,  the 
species  is  threatened  by  stochastic 
extinction  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  m  the 
United  States.  This  report,  designated  as 
House  Document  No.  94—51,  was 
presented  to  Congress  on  Januarj'  9, 
1975.  In  that  doaiment,  CJermontia 
lindseyana.  Clermontia  peleana. 
Colubrina  op positi folia,  Cyanea 
hamatiflom  ssp.  carlsonii  (as  C. 
carlsonii).  Cyanea  shipmanii. 
Hesperocnide  sandmcensis,  Ischaemum 
b}Tone.  Nothocestniw  breviflorum  (as 
N.  breviOoriim  var.  bre\if]oni!n), 
Portulaca  sclerocarpa,  and 


Zanthoxvjum  han'oiiense  (as  Z. 
hawaiiense  var  citriodora]  were 
considered  to  be  endangered.  Cyrtandra 
giffardii,  SHene  hawaitensis  (as  S. 
hawaiiensis  var  hawaiiensis).  and 
Zanthoxyium  hawaiiense  (as  Z. 
hawaiiense  var  hawaiiense  and  Z 
hat%'niiense  var  velutinosuw)  were 
considered  to  be  threatened.  Qermonf;a 
pyrularia.  Isodendrion  pyhfolium. 
Nothocestnim  bre\iflonim  (as  N. 
breviflorum  var.  longipes],  and 
Tetramolopitim  arenarium  (as  T. 
arenarium  var.  arenarium,  T  arenarium 
\  ar.  confertum,  and  T.  arenarium  var 
dentatum]  were  considered  to  be 
extinct.  On  July  1.  1975.  the  Service 
pubhshed  a  notice  in  the  Federal 
Register  (40  PR  27823)  of  its  acceptance 
of  tlie  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act,  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
)une  16,  1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1.700  vascular  plant 
species,  including  all  of  the  above  taxa 
considered  to  be  endangered  or  thought 
to  be  extinct  TTie  list  of  1.700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1. 1975.  Federal 
Register  publication. 

General  comments  received  in 
response  to  the  1976  proposal  ar© 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978.  amendments  to  the  Act 
required  that  all  proposals  over  2  years   - 
old  be  withdrawn.  A  l-j'ear  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10. 1979.  the 
Service  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
final,  along  with  four  other  proposals 
that  had  expired.  TTie  Senioe  published 
updated  notices  of  re\iew  for  plants  on 
December  15. 1980  (45  FR  82480). 
September  27,  1985  (50  FR  39526).  and 
February  21, 1990  (55  FR  6184).  In  these 
notices.  10  of  the  taxa  (including 
sjTionj'mous  taxa)  that  had  been 
proposed  as  endangered  in  the  June  16, 
1976,  proposed  rule  were  treated  as 
Category  1  candidates  for  Federal 
listing  Category  1  taxa  are  those  for 
which  the  Ser\'ice  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Clermontia 
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Undseyana,  Clermontia  pynilaria, 
Colubrina  oppositifolia,  Cyanea 
shipmanii,  Hesperocnide  sandwicensis, 
Ischaemum  byrone,  Nothocestrum 
breviflomm,  Portulaca  sclerocarpa,  and 
Zanthoxylum  hawaiiense.  which  were 
proposed  as  endangered  in  the  June  16, 
1976,  proposed  rule,  were  considered 
Category  1  candidates  on  all  three 
notices  of  review;  Cyanea  hamatiflora 
ssp.  carlsonii  was  considered  a  Category 

1  taxon  as  Cyanea  carlsonii  in  the  1980 
and  1985  notices  and  as  Cyanea 
hamatiflora  ssp.  carlsonii  in  the  1990 
notice.  Cyanea  stictophylla  and  Silene 
hawaiiensis  were  considered  Category  1 
species  in  all  three  notices.  In  the  1980 
and  1985  notices.  Isodendrion 
pyrifolium  and  Tetramolopium 
arenahum  were  considered  Category  1* 
species.  In  the  1990  notice,  these  two 
species  were  accorded  Category  3A 
status,  but  because  new  information 
regarding  their  existence  has  become 
available,  they  were  proposed  in  1992 
for  listing.  Category  1  *  ta,\a  are  those 
which  are  possibly  extinct,  and  Category 
3A  taxa  are  those  for  which  the  Service 
has  persuasive  evidence  of  extinction. 
Cyrtandra  giffardii  appeared  as  a 
Category  2  species  and  Clermontia 
peleana  as  a  Category  3C  species  in  the 
1980  and  1985  notices.  Ochrosia 
kilaueaensis  first  appeared  as  a  Category 

2  species  in  the  1985  notice.  Category  2 
taxa  are  those  for  which  there  is  some 
evidence  of  vulnerability,  but  for  which 
there  are  not  enough  data  to  support 
listing  proposals  at  the  time.  Category 
3C  taxa  are  those  which  are  more 
abundant  than  previously  believed,  and/ 
or  those  that  are  not  subject  to  any 
identifiable  threat.  Because  new 
information  provided  support  for 
listing,  the  above  three  species  were 
conferred  Category  1  status  in  the  1990 
notice.  The  Service  recognized  Cyanea 
copelandii  ssp.  copelandii,  Cyrtandra 
tintinnabula,  Mariscus  fauriei,  Plantago 
hawaiensis.  and  Pritchardia  affinis  as 
Category  1  taxa  for  the  first  time  in  the 
1990  notice. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  that  present  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
farther  requires  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  these  taxa  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 


published  on  January  20,  1984  (49  PR 
2485).  Such  a  finding  requires  the 
Service  to  consider  the  petition  as 
having  been  resubmitted,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986,  1987,  1988.  1989. 
1990,  and  1991.  PubHcation  of  the 
proposed  rule  constituted  the  final  1- 
year  finding  for  these  taxa. 

On  December  17,  1992.  the  Service 
published  in  the  Federal  Register  (57 
FR  59951)  a  proposal  to  list  22  plant 
taxa  from  the  island  of  Hawaii  as 
endangered.  This  proposal  was  based 
primarily  on  information  supplied  by 
the  Hawaii  Heritage  Program,  the 
Hawaii  Plant  Conservation  Center,  and 
observations  of  botanists  and 
naturalists.  The  Service  now  determines 
20  taxa  primarily  from  the  island  of 
Hawaii  to  be  endangered  and  1  taxon 
from  the  island  of  Hawaii  to  be 
threatened,  with  the  publication  of  this 
rule.  One  additional  taxon  has  been 
withdrawn  from  consideration  for 
listing. 

Summary  of  Comments  and 
Recommendations 

In  the  December  17, 1992,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  decision  on  the 
proposal.  The  public  comment  period 
ended  on  February  16,  1993. 
Appropriate  State  agencies,  county  and 
city  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  general  public 
comments  were  published  in  the 
Honolulu  Advertiser  on  January  4,  1993 
and  in  the  Hawaii  Tribune  Herald  on 
January  6.  1993.  Nine  letters  of 
comment  were  received.  No  requests  for 
public  hearings  were  received. 
Additional  biological  information 
contained  in  these  comments  has  been 
incorporated  into  the  final  rule.  Three 
letters  provided  only  biological 
information  and  did  not  provide  any 
comments  on  the  proposed  listing. 
Three  letters  provided  both  additional 
information  and  supported  the  listing  of 
all  22  species  as  endangered  species. 
One  letter  provided  additional 
biological  information  and  specifically 
recommended  that  three  of  the  species 
not  be  listed  as  endangered  or 
threatened.  One  letter  suggested  that  it 
would  be  better  to  promote  the 
horticultural  use  of  a  particular  taxon 
rather  than  list  it  as  endangered.  These 
issues  and  the  Service's  response  are 
discussed  below: 


Issue  1 :  Status  of  Hesperocnide 
sandwicensis:  One  respondent  stated 
that  this  species  should  not  be  Usted  as 
an  endangered  or  threatened  plant, 
because  there  are  a  large  number  of 
individuals  (possibly  over  1  million), 
the  taxon  is  widespread,  the  species  is 
adapted  to  disturbance,  there  is  an 
abundance  of  protected  habitat,  and 
there  are  few  serious  threats  to  its 
survival. 

Service  Response:  At  the  time  the 
proposed  rule  was  vmtten,  the  number 
of  Hesperocnide  sandwicensis  was 
thought  to  range  from  several  hundred 
to  approximately  1,300  individuals. 
Extensive  surveys  in  1992  and  early 
1993  have  documented  tens  of 
thousands  of  plants  on  lava  flows 
between  Mauna  Loa  and  Mauna  Kea  (R. 
Shaw,  in  litt.,  1993).  The  Service  has 
carefully  considered  the  respondent's 
comments  and  concurs  with  his 
evaluation.  Due  to  the  location  and  large 
number  of  new  populations  and 
individuals  now  known,  the  Service  is 
not  including  Hesperocnide 
sandwicensis  in  the  final  rule.  This 
species  is  placed  in  category  3C  of  the 
Service's  pleuit  notice  of  review  and  is 
removed  from  the  list  of  candidate 
species,  although  the  Service  will 
continue  to  monitor  threats  to  the 
populations. 

Issue  2:  Status  of  Pritchardia  affinis: 
One  respondent  suggested  that  an 
alternative  to  listing  the  species  as 
endangered  would  be  to  promote  the 
use  of  Pritchardia  affinis  for  use  as  a 
culturally  significant  landscape  plant. 

Service  Response:  Designating 
Pritchardia  affinis  as  an  endangered 
species  affords  this  taxon  significant 
legal  protection.  While  the  use  of 
species  such  as  Pritchardia  affinis  for 
landscaping  purposes  may  have 
important  educational  or  cultural 
benefits,  such  plantings  would  not 
ensure  the  protection  of  the  few 
remaining  individuals  in  the  wild. 

Issue  3:  Status  of  Silene  hawaiiensis: 
One  respondent  stated  that  this  species 
should  not  be  listed  as  an  endangered  or 
threatened  species,  because  the  taxon  is 
relatively  common  throughout  its  range 
(over  3,000  plants),  the  taxon  is  widely 
distributed,  many  populations  are  in 
protected  areas,  there  are  few  serious 
threats  to  its  survival,  and  there  are 
significant  taxonomic  uncertainties 
regarding  its  status  as  a  species. 

Service  Response:  At  the  time  the 
proposed  rule  was  \%Titten,  the  number 
of  Silene  hawaiiensis  was  thought  to  be 
between  2,600  and  2,700  individuals  in 
17  populations.  Despite  extensive 
surveys  in  the  area  of  PTA,  the  total 
number  of  known  plants  is  still  fewer 
than  4,000  individuals  (R.  Shaw,  in  litt., 
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1993).  While  small  populations  of  this 
taxon  are  found  throughout  the  area 
between  Mauna  Loa  and  Mauna  Kea. 
most  populations  are  still  threatened  by 
fire,  grazing,  and  disturbances.  Fewer 
than  1.000  plants  are  known  from  well 
protected  areas  (Hawaii  Volcanoes 
National  Park).  The  most  authoritative 
taxonomic  treatment  of  Hawaiian  Silene 
maintains  this  taxon  as  a  valid  species 
(Wagner  et  al.  1990).  No  published 
taxonomic  studies  since  then  have 
questioned  Lhe  validity  of  Silene 
hawaiiensis.  Based  on  the  above 
information,  the  Service  determines  that 
SHene  hawaiiensis  is  not  now  in  danger 
of  extinction,  but  that  Silene 
hai\-aiipnsis  is  likely  to  become 
endangered  in  the  foreseeable  future  if 
the  threats  posed  by  fire,  competition 
from  alien  plant  species,  and  feral  goats, 
pigs,  and  sheep  are  not  curbed.  Thus, 
this  taxon  is  designated  a  threatened 
species. 

Issue  4:  Status  of  Zantkoxylum    - 
hoH  a;/pnse;  One  respondent  questioned 
if  it  was  possible  to  list  this  taxon  as 
endangered  only  on  the  islands  of 
Kauai,  Molokai.  Lanai,  and  Maui  and 


not  hst  it  on  the  island  of  Hawaii 
because  it  is  more  common  on  Hawaii 
(possibly  between  750  and  3.750 
plants). 

SeT\'\ce  Response:  The  Act  docs  not 
allow  for  the  listmg  of  plants  in  only  a 
portion  of  their  ranges.  Consequently,  a 
plant  species  is  listed  as  endangered  if 
it  is  in  danger  of  extinction  over  ell  or 
a  significant  portion  of  its  range.  At  the 
time  the  proposed  rule  was  wrftten,  the 
number  of  Zantboxylum  hawciiense 
was  thought  to  be  fewer  than  75 
individuals.  Extensive  surveys  in  the 
area  of  FT  .A  have  located  approximate!  v 
150  individuals  (R.Shaw,  pers,  comm  . 
1993),  The  respondent's  figures  of 
between  750  and  3,750  plants  is  based 
upon  an  extrapolation  of  plant  densities 
on  PTA  to  lower  elevation  areas  which, 
in  general,  have  been  more  affected  bv 
cattle  graz)ng,  goats,  pigs,  and  fires.  This 
type  of  extrapolation  is  not  warranted, 
given  the  potential  differences  between 
the  two  areas  However,  e\en  if  these 
estimates  were  correct,  the  species 
would  stiTl  be  in  danger  of  extinction 
due  to  the  presence,  throughout  its 
entire  range,  of  uncontrolled  threats 

Table  i  .—Summary  of  Threats 


such  as  fire;  competition  from  aUen 
plant  species;  and  susceptibility  to 
grazing,  browsing,  tramphng.  and 
habitat  disturbance  by  feral  goats  and 
sheep.  For  these  reasons,  Zanthoxyluni 
hawaiiense  is  determined  to  be  an 
endangered  species. 

Summary-  of  Factors  Affecting  the 
Species 

After  thorough  review  and 
consideration  of  all  inform.ation 
available,  the  Ser\ice  has  determined 
that  20  plant  taxa  from  the  island  of 
Hawaii  should  be  classified  as 
endangered  species  and  1  taxon  from 
the  island  of  Hawaii  should  be  classified 
as  threatened.  One  taxon  has  been 
u-ithdra\Mi  from  consideration. 

Procedures  found  at  s»x:tion  4  of  the 
Endangered  Species  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed,  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  The  threats  facing  these  21  taxa 
are  summarized  in  Tables  1  and  2. 


Species 

Alien 
mam- 
mals 

Dis- 
ease 
in- 
sects 

Alien 
plants 

bmited 
nunitxirs" 

Clermontia  lindseyana 

CGPr 

PR 

r 

P 

r 

Cr 

r 

Cr 

P 

P 

<J9 

DG 

C 

Gr 

GPS 

R 

GPS 

GPS 

dG 

X 

X 
X 

p 

X 

X 
X 

X 

X 
X 
X 
X 
X 
X 
X 

X 
X 
X 

Clermcntia  peleam 

Ki 

Clermontia  pyrvlaria 

X1,2 

Cclubnna  cppositifoHa 

Cyanea  copelandii  ssp,  copelandii  

xu 

X2.3 
X2.3 
X2.3 
X2,3 
X2.3 

Cvanea  hamatjf!ora  ssp.  carisonii 

Cyanea  shipmanii : 

Cyanea  stictophyfia 

Cyrtandra  giffardii 

Cyrtandra  tntinnabjia „ 

Ischaemum  byrone 

Isodendnon  pvnfolium 

X2.3 
X2,3 
X2,3 

xu 

X1^ 

Manscus  faunei 

Nothocestrum  breviflorum 

Ochrosia  kilaueaensis 

Piantago  hawaiensis  

Pcrtulaca  sclerocarpa  

Fritchardia  affints _ 

X^ 

Silene  hawaiiensis 

Tetramolopium  arenanum 

X2 

Zanthoxylum  hawaiiense  . 

X 

Table  1 .  Key: 

C/c=Catt)e 

D'd=Deer 

Gg=Goats 

P/p=Pigs 

R,r=Rats 

S/s=Sheep 
X=lmmediate  and  significant  ttireat  Alien  mammals  shown  in  uppercase  characters. 
P=Potent)al  ttweat.  Alien  mammals  shown  in  lowercase  characters, 
*=No  more  than  1 00  known  individuals  arni'of  no  more  than  5  known  populations. 
l=No  more  than  10  known  irxJividuals. 
2=No  more  tTian  5  known  populatjons. 
3=No  more  than  1 00  known  individuals. 


10318 


Federal  Register  /'  Vol.  59.  No.  43  /  Friday,  March  4,  1904  /  Rules  and  Regulations 


Table  2.— Summary  of  Threats 


Species 


Fire 


Natu- 
ral 
disas- 

tefs 


Human 

irn- 

pacts 


Mili- 
tary 


Ciermontia  hndse^ana 

Clermontta  peieana 

Clermonf.a  pyruiaria 

C-olLbnra  ocpositifoHa 

Cyanea  cope^anctii  ssp.  copelandii 

Cyanea  harr^tifJora  ssp.  carlsonii 

Cyanea  shiprranii 

Cyanea  stictophyila 

Cyriandra  gif^ardii 

Cyrtandra  tintinnabola 

Ischaemum  byrone 

Isodendnon  pynfolium 

Manscus  faunei 

NotPocestrum  preMifiorum 

Ochroi^  kiiaueaensis 

Plantago  hawaie-^sis  

PortuUtca  sde'-oca^pa  

Pr.tcf^anta  aff'nis 

Silene  havianensis 

Tetramolop'jm  arenarium 

Zanthoicytum  hawatiense 

Key:  x=inmediate  and  significant  threat. 
P=Potential  threat. 


X 

X 
P 

P  X 

X 

P  X 

P  X 

P  X 


These  factors  and  their  application  to 
Ciermontia  lindseyana  Rock  ('oha  wai), 
Clennontia  peieana  Rock  ('oha  wai), 
Ciermontia  pyruiaria  Hillebr.  (oha  wai). 
Colubrina  oppositifolia  Brongn.  ex  H. 
Mann  (kauila).  Cyanea  copelandii  Rock 
ssp.  copelandii  (haha),  Cyanea 
bamatiflora  ssp.  carlsonii  (Rock) 
Lammers  (haha),  Cyanea  shipmanii 
Rock  (haha).  Cyanea  stictophyila  Rock 
(haha),  Cyrtandra  giffardii  Rock 
(ha'iwale),  Cyrtandra  tintinnabula  Rock 
(ha'iwale).  Ischaemum  hyrone  (Trin.) 
Hitch.  (Hilo  ischaemum).  Isodendrion 
pyTi folium  A.  Gray  (waliine  noho  kula), 
Mariscus  faunei  (Kukenth.)  T.  Koyama 
(NCN),  Nothocestrum  breviflorum  A. 
Cray  ('aiea).  Ochrosia  kihuecensis  St. 
John  (holei),  Plantago  hawaiensis  (A. 
Cray)  Pilg.  (laukahi  kuahiwi),  Portulaca 
sclerocarpa  A  Gray  (po'e).  Pritchardia 
affinis  Becc.  (loulu).  Silene  hanaiiensis 
Sherff  (NCN),  Tetrcmolopium 
arenarium  (A.  Cray)  Hillebr.  (NCN).  and 
Zanthoxylum  hawaiiense  Hillebr.  (a'c) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  habitat  of  the  plants  included  in 
this  rule  has  undergone  extreme 
alteration  because  of  past  and  present 
land  management  practices,  including 
deliberate  alien  animal  and  plant 
introductions;  agricultural,  commercial, 
and  urban  development;  and  military 
and  recreational  use.  Natural 
disturbances  such  as  flooding. 


landslides,  and  volcanic  activity  also 
destroy  habitat  and  can  have  a 
significant  effect  on  small  populations 
of  plants.  Competition  with  alien  plants 
as  well  as  destrjction  of  plants  and 
modification  of  habitat  by  introduced 
animals  are  the  primary  threats  facing 
18  of  the  21  taxa  included  in  this  rule 
(See  Table  1). 

Beginning  with  Captain  James  Cook  in 
1792.  early  European  explorers 
introduced  livestock,  which  became 
feral,  increased  in  number  and  range, 
and  caused  significant  changes  to  the 
natural  environment  of  Hawaii.  The 
1848  provision  for  land  sales  to 
individuals  allowed  large-scale 
agricultural  and  ranching  ventures  to 
begin.  So  much  land  v^as  cleared  for 
these  enterprises  that  climatic 
conditions  began  to  change,  and  the 
amount  and  distribution  of  rainfall  were 
altered  (Wenkam  1959).  Plantation 
ov%Tiers  supported  reforestation 
programs  w  hich  resulted  in  many  alien 
trees  being  introduced  in  the  hope  that 
the  watershed  could  be  conser\'ed. 

Past  and  present  activities  of 
introduced  alien  mammals  are  the 
primary  factor  in  altering  and  degrading 
vegetation  and  habitats  on  the  island  of 
Hawaii  as  well  as  on  Kauai,  Oahu, 
Molokai,  and  Maui,  where  some 
populations  of  these  species  occur.  Feral 
ungijlates  trample  and  eat  native 
vegetation  and  disturb  and  open  areas. 
This  causes  erosion  and  allows  the  entry 
of  alien  plant  species  (Cuddihy  and 
Stone  1990,  Wagner  et  al.  1990). 


Fourteen  taxa  in  this  rule  are  directly 
threatened  by  habitat  degradation 
resulting  from  introduced  ungulates;  4 
taxa  are  threatened  by  cattle.  1  taxon  by 
deer,  7  taxa  by  goats,  8  by  pigs,  and  4 
by  sheep. 

Axis  deer  [Axis  axis),  native  to  Sri 
Lanka  and  India,  w-ere  first  introduced 
to  the  Hawaiian  Islands  in  1868  as  a 
game  animal  on  Molokai.  later  to  Oahu 
and  Landi,  and  finally  to  east  Maui  in 
1960.  Hunting  of  axis  deer  is  allowed 
only  on  Molokai  and  Lanai  during  2 
months  of  the  year  (Hawaii  DLNR  1985, 
Tomich  1986).  The  animal  constitutes  a 
threat  to  Mariscus  fcuriei  on  Molokai 
and  a  potential  threat  to  Ischatmum 
b\rone  and  Zanthoxylum  hawaiiense  on 
Molokai  and  Maui  (HUP  1991x5,  HPCC 
1990h.  Medeiros  et  al  1986;  R.  Hobdy. 
pers.  comm,..  1992). 

Cattle  (Bos  taurus),  the  wild 
progenitor  of  which  was  native  to 
Europe,  northern  Africa,  and 
southwestern  Asia,  were  introduced  to 
the  Hawaiian  Islands  in  1793.  Large 
feral  herds  developed  as  a  result  of 
restrictions  on  killing  cattle  decreed  by 
King  Kamehameha  I.  While  small  cattle 
ranches  were  developed  on  Kauai, 
Oahu.  and  west  Maui,  very  large 
ranches  of  tens  of  thousands  of  acres 
were  created  on  east  Maui  and  Hawaii. 
Much  nf  the  land  used  in  these  private 
enterprises  was  leased  from  the  State  or 
was  privately  owned  and  considered 
Forest  Reserve  and'or  Conservation 
District  land.  On  Kauai,  both  sides  of 
Waimea  Canyon  were  supporting  large 
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cattle  ranching  operations  by  the  1870s 
(Ryan  and  Chang  1985).  Feral  cattle 
roanied  Oahu,  but  most  were  removed 
by  the  early  1960s;  today  only  a  few  can 
be  found  in  the  northwestern  part  of  the 
island  (J.  Lau.  pers.  comm..  1990).  Feral 
cattle  were  formerly  found  on  Molokai 
and  Maui  and  damaged  the  forests  there. 
Feral  cattle  can  presently  be  found  on 
the  island  of  Hawaii,  and  ranching  is 
still  a  major  commercial  activity  there. 
Hunting  of  feral  cattle  is  no  longer 
allowed  in  Hawaii  (Hawaii  DLNR  1985). 
Cattle  eat  native  vegetation,  trample 
roots  and  seedlings,  cause  erosion, 
create  disturbed  areas  into  which  alien 
plants  invade,  and  spread  seeds  of  alien 
plants  in  their  feces  and  on  their  bodies. 
The  forest  in  areas  grazed  by  cattle 
becomes  degraded  to  grassland  pasture, 
and  plant  cover  is  reduced  for  many 
years  following  removal  of  cattle  from 
an  area.  Several  alien  grasses  and 
legumes  purposely  introduced  for  cattle 
forage  have  become  noxious  weeds 
(Cuddihy  and  Stone  1990,  Tomich 
1986). 

The  habitats  of  many  of  the  plants  in 
this  rule  were  degraded  in  the  past  by 
feral  cattle,  and  this  has  had  effects 
which  still  persist.  Some  ta.xa  in  this 
rule  are  still  being  directly  affected  by 
cattle.  These  include:  Clennontia 
lindseyana,  Cyanea  hamatiflora  ssp 
carlsonii,  Cyanea  stictophylla,  and 
Nothocestmm  bre\iflorum  (HHP 
199131,  1991p4,  1991p5,  HPCC  1990b. 
1991a,  1991h;  F.  Duvall  and  A. 
Medeiros,  pers.  comms.,  1992). 

Goats  (Capra  hircus],  a  species 
originally  native  to  the  Middle  East  and 
India,  were  successfully  introduced  to 
the  Hawaiian  Islands  in  1792,  and 
currently  there  are  populations  on 
Kauai,  Oahu,  Molokai.  Maui,  and 
Hawaii.  On  Kauai,  feral  goats  have  been 
present  in  drier,  more  nigged  areas  since 
1820;  they  still  occur  in  Waimea 
Canyon.  Goats  have  been  on  Oahu  since 
about  1820.  and  they  currently  occur  in 
the  northern  Waianae  Mountains.  On 
Molokai.  goats  degrade  dry  forests  at 
low  elevations.  On  Maui,  goats  have 
been  widespread  for  100  to  150  years 
and  are  common  throughout  the  south 
slope  of  Haleakala  (Medeiros  et  al. 
1986).  On  Hawaii,  goats  damage  low- 
elevation  dry  forest,  montane  parkland, 
subalpine  woodlands,  and  alpine 
grasslands.  Goats  are  managed  in 
Hawaii  as  a  game  animal,  but  many 
herds  populate  inaccessible  areas  where 
hunting  has  little  effect  on  their 
numbers.  Goat  hunting  is  allowed  year- 
round  or  during  certain  m.onths, 
depending  on  the  area  (Hawaii  DLNR 
n.d..  1985).  Goats  browse  on  introduced 
grasses  and  native  plants,  especially  in 
drier  and  more  open  ecosystems.  They 


also  trample  roots  and  seedlings,  cause 
erosion,  and  promote  the  invasion  of 
alien  plants.  They  are  able  to  forage  in 
extremely  rugged  terrain  and  have  a 
high  reproductive  capacity  (Cuddihy 
and  Stone  1990,  CuUiney  1988.  Tomich 
1986).  Clennontia  lindseyana,  Mariscus 
fauhei.  Ochrosia  kilaueaensis. 
Portulaca  sclerocarpa,  Silene 
hawaiiensis.  Tetramolopium  arenahuw, 
and  Zanthoxylum  hawaiiense  are 
currently  threatened  by  goats 
(Bniegmann  1990.  CPC  1990.  HHP 
1991s5.  1991x5.  HPCC  1990b:  R.  Hobdy. 
A.  Medeiros,  and  R.  Shaw,  pers. 
comms.,  1992),  and  Ischnewum  hyrone 
is  potentially  threatened  by  the  animal 
(HHP  1991ml  1 :  R.  Hobdy,' pers.  comm., 
1992). 

Sheep  [0\'is  aries)  have  become  firmly 
established  on  the  island  of  Hawaii 
(Tomich  1986)  since  their  introductitm 
almost  200  years  ago  (Cuddihy  and 
Stone  1990).  Like  feral  goats,  sheep 
roam  the  upper  elevation  dr>-  forests  of 
Mauna  Kea  (above  3,300  ft  (1,000  m)), 
including  PTA,  causing  damage  similar 
to  that  of  goats  (Stone  1985).  Sheep  have 
decimated  vast  areas  of  native  forest  and 
shrubland  on  Mauna  Kea  and  continue 
to  do  so  as  a  managed  game  species. 
Sheep  threaten  the  habitat  of  at  least 
two  previously  listed  endangered 
species  as  well  as  the  following  plant 
species  included  in  this  rule:  Portulaca 
sclerocarpa,  Silene  hawaiiensis. 
Tetramolopium  arenarium.  and 
Zanthoxvlum  bawaiiense  (Cuddih>  and 
Stone  1990.  HHP  1991s4.  HPCC  1990a. 
1990b.  Shaw  et  al.  1990.  Stone  1985;  K. 
Nagata  and  R.  Shaw.  pers.  comms.. 
1992). 

Figs  (Sui  scrofa]  are  originally  native 
to  Europ*.  northern  Africa,  Asia  Minor, 
and  Asia.  European  pigs,  introduced  to 
Hawaii  by  Captain  James  Cook  in  1778, 
became  feral  and  invaded  forested  areas, 
especially  wet  and  mesic  forests  and  dry- 
areas  at  high  elevations.  They  are 
currently  present  on  Kauai.  Oahu. 
Molokai,  Maui,  and  Hawaii  and  inhabit 
rain  forests  and  grasslands.  Pig  hunting 
is  allowed  on  all  islands  either  year- 
round  or  during  certain  months, 
depending  on  the  area  (Hawaii  DLNR 
n.d..  1985).  While  rooting  in  the  ground 
in  search  of  the  invertebrates  and  plant 
material  they  eat.  feral  pigs  disturb  and 
destroy  vegetative  cover,  trample  plants 
and  seedlings,  and  threaten  forest 
regeneration  by  damaging  seeds  and 
seedlings.  They  disturb  soil  substrates 
and  cause  erosion,  especially  on  slopes. 
Alien  plant  seeds  are  dispersed  in  their 
hooves  and  coats  as  well  as  through 
their  digestive  tracts,  and  the  disturbed 
soil  is  fertilized  by  their  feces,  helping 
these  plants  to  establish  (Cuddihy  and 
Stone  1990.  Medeiros  et  al.  1986.  Smith 


1985,  Stone  1985,  Tomich  1986,  Wagner 
et  al.  1990).  Feral  pigs  pose  an 
immediate  threat  to  one  or  more 
populations  of  the  following  taxa  in  this 
rule:  Clennontia  lindseyana,  Clennontia 
peleana,  Colubrina  oppositifolia, 
Cyrtandra  giffardii.  Cyrtandra 
tintinnabula,  Portulaca  sclemcarpa, 
Silene  hawaiiensis,  and  Tetramolopium 
arenarium  (Bruegmarm  1990.  CPC  1990. 
HPCC  1990a.  1991a.  1991dl.  199ld2;  J. 
Lau.  A.  Medeiros.  John  Obata.  Hawaii 
Plant  Conservation  Center,  and  W. 
Wagner,  pers.  comms.,  1992). 

Land  development  for  housing  and 
commercial  activities  threatens 
Pritchardia  affinis,  Isodendrion 
pyrifolium,  and  Notbocestnjm 
breviflorum  (C.  Com,  K.  Nagata.  and  P. 
Weissich.  pers.  comms.,  1992).  These 
threats  range  from  specific,  previously 
approved  projects  to  more  general 
development  pressures  affecting  much 
of  the  leeward  portion  of  the  island  of 
Hawaii.  A  State-sponsored  housing 
development  at  the  site  of  the  only 
known  population  of  Isodendrion 
pyrifolium  is  currently  being  modified 
to  reduce  its  impact  on  this  taxa. 
However,  this  modification  is  not 
finalized,  and  the  development  could 
still  pose  a  significant  threat  to  the  long- 
term  sur\'ival  of  the  species. 

Illegal  cultivation  of  Cannabis  sativa 
(marijuana)  occurs  in  isolated  portions 
of  public  and  private  lands  in  the 
Hawaiian  Islands.  This  agricultural 
practice  opens  areas  in  native  forest  into 
which  alien  plants  invade  after  the 
patches  are  abandoned  (Medeiros  et  al. 
1988).  Marijuana  cultivation  is 
considered  a  threat  to  the  integrity  of 
the  habitat  of  Clermontia  peleana 
(Bniegmann  1990,  CPC  1990). 

B.  Cherutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

Unrestricted  collecting  for  scientific 
or  horticultural  purposes  and  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publicity.  This  is  a  potential  threat  to  all 
of  the  taxa  in  this  rule,  but  especially  to 
Cyanea  copelandii  ssp.  copelandii  and 
Ochrosia  lulaueaensis.  each  of  which 
has  only  1  or  2  populations  and  a  total 
of  10  or  fewer  knowTi  individuals.  Any 
collection  of  w  hole  plants  or 
reproductive  parts  of  any  of  these  two 
species  could  cause  an  adverse  impact 
on  the  gene  pool  and  threaten  the 
survival  of  the  species. 

C.  Disease  or  Predation 

Axis  deer,  cattle,  goats,  or  sheep  have 
been  reported  in  areas  where 
populations  of  most  of  the  taxa  occur. 
As  the  taxa  are  not  known  to  be 
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unpalatable  to  these  ungulates, 
predation  is  a  probable  threat  where 
those  animals  have  been  reported, 
potentially  affecting  the  following  taxa: 
Clermontia  lindseyana,  Cyanea 
ban'.atiflora  ssp.  carlsonii,  Cyanea 
stictophylla,  Ischaemum  byrone, 
Mariscus  fauriei,  Nothocestnim 
breviflorum,  Ochrosia  kilaueaensis, 
Portulaca  sclerocarpa,  Silene 
hawaiiensis,  Tetramolopium  arenahum, 
and  Zanthoxylum  hawaiiense.  The  lack 
of  seedlings  of  several  of  the  taxa  and 
the  occurrence  of  some  populations  or 
taxa  only  in  areas  inaccessible  to 
ungulates  seem  to  indicate  the  effect 
that  browsing  mammals,  especially 
cattle  and  goats,  have  had  in  restricting 
the  distribution  of  these  plants. 

Of  the  four  species  of  rodents  that 
have  been  introduced  to  the  Hawaiian 
Islands,  the  species  with  the  greatest 
impact  on  the  native  flora  and  fauna  is 
probably  roof  or  black  rat  [Rattus 
rattus).  which  now  occurs  on  all  the 
main  Hawaiian  Islands  around  human 
habitations,  in  cultivated  Belds,  and  in 
d.'7  to  wet  forests.  Roof  rats,  and  to  a 
lesser  extent  house  mouse  [Mus 
musculus],  PoI\-nesian  rat  (/?.  exulans], 
and  Norway  rat  (fl.  norvegicus)  eat  the 
tuits  of  some  native  plants,  especially 
those  with  large,  fleshy  fruits.  Many 
native  Hawaiian  plants  produce  their 
frijit  over  an  extended  period  of  time, 
and  this  produces  a  prolonged  food 
supply  which  supports  rodent 
populations.  Rodents  damage  fruit  of 
Pritchardia  affinis  (Beccari  and  Rock 
1921).  It  is  probable  that  rats  damage  the 
fruit  of  CKhrosia  kilaueaensis.  which 
has  fleshy  fruits  and  occurs  in  areas 
where  rats  are  found.  Rats  feed  on 
Clermontia  peleana,  and,  since  rats  are 
found  in  remote  areas  of  most  islands  in 
Hawaii,  it  is  likely  that  predation  occurs 
on  the  other  taxa  of  Clermontia  and 
Cyanea,  potentially  affecting  Clermontia 
lindseyana,  Clermontia  pyrularia, 
Cyanea  copelandii  ssp.  copelandii, 
Cyanea  hamatiflora  ssp.  carlsonii, 
Cyanea  shipmcnii,  and  Cyanea 
stictophylla  (HPCC  1990a:  J.  Lau,  pers. 
comm.,  1990). 

Black  twig  borer  [Xylosandrus 
compactus)  is  a  small  beetle  about  0.06 
in  (1.6  mm)  in  length  which  burrows 
into  branches,  introduces  a  pathogenic 
fungus  as  food  for  its  lar\ae,  and  lays  its 
eggs.  Twigs,  branches,  and  even  the 
entire  plant  can  be  killed  from  such  an 
infestation.  Black  twig  borer  is  known  to 
attack  Colubrina  oppositifolia  and  is  a 
threat  to  this  species  (Cuddihy  and 
Stone  1990,  HHP  1991e9,  1991el6). 

Pritchardia  affinis  is  known  to  be 
susceptible  to  lethal  yellows,  which  is  a 
bacteria-like  organism  producing 
disease  in  many  palms.  This  disease  is 


not  yet  in  Hawaii,  but  if  it  ever  is 
accidentally  introduced  on  plant 
material  brought  into  the  State,  it  is  a 
potential  threat  to  this  species. 
Cultivated  loulu  specimens  in  areas 
outside  Hawaii  may  be  affected  by  the 
disease  (Hull  1980). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Hawaii's  Endangered  Species  Act 
states,  "Any  species  of  aquatic  life, 
waldlife.  or  land  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  [Federal]  Endangered 
Species  Act  shall  be  deemed  to  be  an 
endangered  species  under  the 
provisions  of  this  chapter  *  •   *  " 
(HRS,  sect.  195i3-4(a)).  Federal  listing 
would  automatically  invoke  listing 
under  Hawaii  State  law,  which  prohibits 
taking  of  endangered  plants  in  the  State 
and  encourages  conservation  by  State 
agencies  (HRS,  sect.  193D— 4). 

None  of  the  21  taxa  in  this  rule  are 
presently  listed  as  an  endangered 
species  by  the  State  of  Hawaii.  Fifteen 
of  the  21  taxa  in  this  rule  have 
populations  located  on  privately  owned 
land.  Two  taxa,  Cyanea  shipmanii  and 
Cyanea  stictophylla,  are  found 
exclusively  on  private  land.  At  least  one 
population  of  each  taxon  except  Cyanea 
shipmanii,  Cyanea  stictophylla,  Silene 
hawaiiensis,  and  Zanthoxylum 
bawaiiense  occurs  on  State  land. 
Colubrina  oppositifolia,  Cyanea 
copelandii  ssp.  copelandii,  Cyrtandra 
giffardii,  Cyrtandra  tintinnabula,  and 
Ischaemum  byrone  each  have  one  or 
more  populations  located  in  State  parks. 
Natural  Area  Reserves,  or  the  State 
seabird  sanctuary,  which  have  rales  and 
regulations  for  the  protection  of 
resources  (Hawaii  DLNR  1981,  HRS, 
sects.  183D-4,  184-5,  195-5,  and  195- 
8).  However,  the  regulations  are  difficult 
to  enforce  because  of  limited  personnel. 
One  or  more  populations  of  at  least  18 
of  the  21  taxa  included  in  this  rule  are 
located  on  land  classified  within 
conservation  districts  and  owned  by  the 
State  of  Hawaii  or  private  companies  or 
individuals.  Regardless  of  the  owner, 
lands  in  these  districts,  among  other 
purposes,  are  regarded  as  necessary  for 
the  piTotection  of  endemic  biological 
resources  and  the  maintenance  or 
enhancement  of  the  conservation  of 
natural  resources.  Activities  permitted 
in  conservadon  districts  are  chosen  by 
considering  how  best  to  make  multiple 
use  of  the  land  (HRS,  sect.  205-2).  Some 
uses,  such  as  maintaining  animals  for 
hunting,  are  based  on  policy  decisions, 
while  others,  such  as  preservation  of 
endangered  species,  are  mandated  by 
both  Federal  and  State  laws.  Requests 
for  amendments  to  district  boundaries 


or  variances  within  existing 
classifications  can  be  made  by 
government  agencies  and  private 
landowners  (HRS,  sect.  205-4).  Before 
decisions  about  these  requests  are  made, 
the  impact  of  the  proposed 
reclassification  on  "preservation  or 
maintenance  of  important  natural 
systems  or  habitat"  (HRS,  sects.  205-4, 
205-17)  as  well  as  the  maintenance  of 
natural  resources  is  required  to  be  taken 
into  account  (HRS,  sects.  205-2,  205-4). 
For  any  proposed  land  use  change  that 
will  occur  on  county  or  State  land,  will 
be  funded  in  part  or  whole  by  county  or 
State  funds,  or  will  occur  within  land 
classified  as  conservation  district,  an 
environmental  assessment  is  required  to 
determine  whether  or  not  the 
environment  will  be  significantly 
affected  (HRS,  chapt.  343).  If  it  is  found 
that  an  action  will  have  a  significant 
effect,  preparation  of  a  full 
Environmental  Impact  Statement  is 
required.  Hawaii  environmental  policy, 
and  thus  appro\a!  of  land  use,  is 
required  by  law  to  safeguard 
"  *   *   *  the  State's  unique  natural 
environmental  characteristics  •   •   •  " 
(HRS,  sect.  344-3(1))  and  includes 
guidelines  to  "Protect  endangered 
species  of  individual  plants  and 
animals  •   •   •  "  (HRS,  sect.  344- 
4(3)(A)).  Federal  listing,  because  it 
automatically  invokes  State  listing, 
would  also  trigger  these  ether  State 
regulations  protecting  the  plants. 

State  laws  relating  to  the  conservation 
of  biological  resources  allow  for  the 
acquisition  of  land  as  well  as  the 
development  and  implementation  of 
programs  concerning  the  conservation 
of  biological  resources  (HRS,  sect. 
195D-5(a)).  The  State  also  may  enter 
into  agreements  with  Federal  agencies 
to  administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sect.  195D-5{c)).  If  listing  were  to  occur, 
funds  for  these  activities  could  be  made 
available  under  section  6  of  the  Federal 
AcT  (State  Cooperative  Agreements).  The 
Hawaii  DLNR  is  mandated  to  initiate 
changes  in  conservation  district 
boundaries  to  include  "the  habitat  of 
rare  native  species  of  flora  and  fauna 
within  the  conservation  district"  (HRS, 
sect.  195D-5.1).  State  and  Federal 
agencies  have  programs  to  locate, 
eradicate,  and  deter  marijuana 
cultivation,  which  is  a  threat  to  one  of 
the  taxa  in  this  rule  (CPC  1990).  Despite 
the  existence  of  various  State  laws  and 
regulations  which  give  protection  to 
Hawaii's  native  plants,  their 
enforcement  is  difficult  due  to  limited 
funding  and  personnel.  These  State  laws 
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and  regulations  are  therefore  inadequate 
to  protect  the  taxa  that  occur  on  State 
land.  Listing  of  these  21  plant  taxa 
would  reinforce  and  supplement  the 
protection  available  under  the  State  Act 
and  other  laws.  The  Federal  Endangered 
Species  Act  would  offer  additional 
protection  to  these  21  taxa  because,  if 
they  were  to  be  listed  as  endangered  or 
threatened,  it  would  be  a  violation  of 
the  Ac1  for  any  person  to  remove,  cut, 
dig  up.  damage,  or  destroy  any  such 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  small  numbers  of  populations 
and  individuals  of  most  of  these  taxa 
increase  the  potential  for  extinction 
from  stochastic  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  human-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
individuals  or  the  only  known  extant 
population.  This  constitutes  a  major 
threat  to  15  of  the  21  taxa  included  in 
this  rule  (See  Table  1).  Five  of  the  taxa, 
Cyanea  copelandii  ssp.  copelandii, 
Cyanea  sbipmanii,  Isodendrion 
pyTifolium,  Ochrosia  kJlaueaensis,  and 
Tetramolopium  arenarium.  are  known 
from  a  single  population.  Seven  other 
taxa  are  known  from  only  two  to  five 
populaVions.  Fourteen  of  the  taxa  are 
estimated  to  number  no  more  than  100 
knovxTj  individuals.  Five  of  these  taxa, 
Clermontia  peltana,  Clermontia 
pyrularia,  Cyanea  copelandii  ssp. 
copelandii,  Ochrosia  kJlaueaensis,  and 
Plantago  hawaiensis,  number  no  more 
than  ten  known  individuals. 

One  or  more  species  of  12  introduced 
plants  threaten  12  of  the  taxa  in  this 
rule.  The  original  native  flora  of  Hawaii 
consisted  of  about  1,000  species,  89 
percent  of  which  were  endemic.  Of  the 
total  native  and  naturalized  Hawaiian 
flora  of  1,817  species.  47  percent  were 
introduced  from  other  parts  of  the  world 
and  nearly  100  species  have  become 
pests  (Smith  1985,  Wagner  et  al.  1990). 
Naturahzi?d.  introduced  species  degrade 
the  Hawaiian  landscape  and  compete 
with  native  plants  for  space,  light, 
water,  and  nutrients  (Cuddihy  and 
Stone  1990).  Some  of  these  species  were 
brought  to  Hawaii  by  various  groups  of 
people,  including  the  Polynesian 
immigrants,  for  food  or  cultural  reasons. 
Plantation  owners,  alarmed  at  the 
reduction  of  water  resources  for  their 
crops  caused  by  the  destruction  of 
native  forest  cover  by  grazing  feral 
animals,  supported  the  introduction  of 


alien  tree  species  for  reforestation 
Ranchers  intentionally  introduced 
pasture  grasses  and  other  species  for 
agriculture,  and  sometimes  they 
inadvertently  introduced  weed  seeds  as 
well.  Other  plants  were  brought  to 
Hawaii  for  their  potential  horticultural 
value  (Cuddihy  and  Stone  1990, 
Wenkam  1969). 

Lantana  cawara  (lantana),  brought  to 
Hawaii  as  an  ornamental  plant,  is  an 
aggressive,  thicket-forming  shrub  which 
can  now  be  found  on  all  of  the  main 
islands  in  mesic  forests,  dry  shrublands, 
and  other  dry,  disturbed  habitats 
(Wagner  et  al.  1990).  One  or  more 
populations  of  each  of  the  following 
taxa  are  threatened  by  lantana: 
Colubrina  oppositifolia,  Nothocestrum 
breviflonim,  and  Zanthoxylum 
hawaiiense  (HHP  1991e4,  1991e8, 
1991el5,  1991el6,  1991p4, 1991pl2, 
1991x11,  HPCC  1991b,  1991h). 
Leucaena  leucocephaJa  (koa  haole).  a 
naturalized  shrab  which  is  sometimes 
the  dominant  species  in  low  elevation, 
dry,  disturbed  areas  on  all  of  the  main 
Hawaiian  islands,  threatens 
Nothocestrum  breviflonim  (Geesnick  et 
al.  1990,  HHP  1991pl2,  HPCC  1991h). 
Melia  azedaroch  (Chinaberry).  a  small 
tree  widely  cultivated  and  naturalized 
on  most  of  the  main  Hawaiian  Islands, 
threatens  Zanthoxvhim  hawaiiense  on 
Kauai  (HHP  1 991  x'l  1 ,  Wagner  et  al. 
1990).  Passiflora  mollissima  (banana 
poka).  a  woody  vine,  poses  a  serious 
problem  to  mesic  forests  on  Kauai  and 
Hawaii  by  covering  trees,  reducing  the 
amount  of  light  which  reaches  trees  as 
well  as  understory,  and  causing  damage 
and  death  to  trees  by  the  weight  of  the 
vines.  Animals,  especially  feral  pigs,  eat 
the  fruit  and  distribute  the  seeds 
(Cudd:hy  and  Stone  1990,  Escobar 
1990).  Banana  poka  threatens 
Clermontia  lindseyana,  Clermontia 
pyrularia,  and  Cyanea  hamotiflora  ssp. 
carlsonii  (HHP  199 la3,  1991v,  HPCC 
1991cl  to  1991c3).  After  escaping  from 
cultivation,  Schinus  terebinthifolius 
(Christmas  berry)  became  naturalized  on 
most  of  the  main  Hawaiian  Islands 
(Wagner  et  al.  1990).  It  threatens 
Colubrina  oppositifolia.  Mariscus 
fauriei.  and  Nothocestrum  breviflorum 
(HHP  199168,  1991el5,  1991el6, 
199108.  1991pl2,  HPCC  1991b.  1991g). 

Several  hundred  species  of  grasses 
have  been  introduced  to  the  Hawaiian 
Islands,  many  for  animal  forage.  Of  the 
approximately  100  grass  species  which 
have  become  naturahzed,  6  species 
threaten  11  of  the  21  taxa  in  this  rule. 
Andrcpogon  virginicus  (broomsedge)  is 
a  perennial,  tufted  grass  which  is 
naturalized  on  Oahu  and  Hawaii  along 
roadsides  and  in  disturbed  dry  to  mesic 
forest  and  shrubland.  This  is  a  fire- 


adapted  grass  which  threatens  Portulaca 
sclerocarpa  (Cuddihy  and  Stone  1990, 
HPCC  1991i,  O'Connor  1990).  Digitaria 
ciliaris  (Henry's  crabgrass)  is  an  annua] 
grass  which  forms  thick  mats.  It  has 
naturalized  on  all  the  main  Hawaiian 
islands  in  lawns  and  pastures  and 
threatens  Ischaemum  byrone  (HPCC 
1991f,  O'Connor  1990).'Op/isme;iLt5 
hirtellus  (basketgrass)  is  a  perennial 
grass  which  is  naturalized  in  shaded 
mesic  valleys  and  forests  and  sometimes 
in  wet  forests  on  most  of  the  main 
Hawaiian  Islands.  Mariscus  fauriei  is 
threatened  by  basketgrass  (HPCC  1991g, 
O'Cormor  1990).  Pennisetum 
clandestinum  (Kikuyu  grass),  an 
aggressive,  perermial  grass  introduced  to 
Hawaii  as  a  pasture  grass,  withstands 
trampling  and  grazing  and  has 
naturalized  on  four  Hawaiian  Islands  in 
dry  to  mesic  forest.  It  produces  thick 
mats  which  choke  out  other  plants  and 
prevent  their  seedlings  from 
establishing  and  has  been  declared  a 
noxious  weed  by  the  U.S.  Department  of 
Agriculture  (7  CFR  360)  (Medeiros  et  al. 
1986,  O'Connor  1990,  Smith  1985). 
Kikuyu  grass  is  a  threat  to  Clermontia 
lindseyana,  and  Zanthoxylum 
hawaiiense  (HPCC  1991a;  A.  Medeiros, 
pers.  comm.,  1992).  Pennisetum 
setaceum  (fountain  grass)  is  a  fire- 
adapted  bunch  grass  that  has  spread 
rapidly  over  bare  lava  flows  and  of>en 
areas  on  the  island  of  Hawaii  since  its 
introduction  in  the  early  1900s. 
Fountain  grass  is  particularly 
detrimental  to  Hawaii's  dry  forests 
because  it  is  able  to  invade  areas  once 
dominated  by  native  plants,  where  jt 
interferes  with  plant  regeneration, 
carries  fires  into  areas  net  usually  prone 
to  fires,  and  increases  the  likelihood  of 
fires  (Cuddihy  and  Stone  1990, 
O'Connor  1990,  Smith  1985).  Fountain 
grass  threatens  one  or  more  populations 
of  the  following  taxa:  Colubrina 
oppositifolia,  Isodendrion  pyrifolium. 
Nothocestrum  breviflorvm.  Ochrosia 
kilaueaensis.  Portulaca  sclerocarpa. 
Silene  hawaiiensis.  Tetramolopium 
arenarium,  and  Zanthox\'lum 
hawaiiense  (HHP  1991p5.  HPCC  1990a. 
1991h;  J.  Lau  and  P.  Weissich.  pers. 
comms.,  1992). 

Because  Hawaiian  plants  were 
subjected  to  fire  during  their  evolution 
only  in  areas  of  volcanic  activity  and 
from  occasional  lightrung  strikes,  they 
are  not  adapted  to  recurring  fire  regimes 
and  are  unable  to  recover  well  following 
a  fire.  Alien  plants  are  often  better 
adapted  to  fire  than  native  plant  species. 
and  some  fire-adapted  grasses  have 
become  widespread  in  Hawaii:  native 
stirubland  can  thus  be  converted  to  land 
dominated  by  alien  grasses.  The 
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presence  of  such  species  in  Hawaiian 
ecosystems  greatly  increases  the 
intensity,  e.xtent,  and  frequency  of  fire, 
especially  during  drier  months  or 
drought.  Fire-adapted  alien  species  can 
re-establish  in  a  burned  area,  resulting 
in  a  reduction  in  the  amount  of  native 
vegetation  after  each  fire.  Fire  can 
destroy  dormant  seeds  as  well  as  plants, 
even  in  steep  or  inaccessible  areas.  Fires 
may  result  from  natural  causes,  or  they 
may  be  accidentally  or  purposely  set  by 
hunters,  or  military  ordnance  or 
personnel.  Vegetation  within  PTA  on 
the  northwestern  slope  of  Mauna  Loa  is 
particularly  vulnerable  to  fire,  as  this  is 
an  area  managed  for  recreational 
hunting  and  used  for  military  training. 
The  only  known  population  of 
Tetramolopium  arenarium  occurs  in 
Kipuka  Kalawamauna,  and  to  protect 
this  area  from  fires,  the  U.S.  Army  has 
installed  firebreaks  and  now  redirects 
ordnance  finng  away  from  that  kipuka. 
Planned  military  maneuvers  are  now 
being  re-evaluated  in  light  of  several 
Category  1  and  Hsted  endangered 
species  within  the  boundaries  of  PTA, 
and  an  Environmental  Impact  Statement 
is  being  prepared  for  the  area  in 
response  to  a  court  decision  (Cuddihy 
and  Stone  1990.  U.S.  Fish  and  Wildlife 
Service  1979;  R.  Shaw.  pers.  comm., 
1992).  Fire  is  a  threat  to  one  or  more 
populations  of  the  following  taxa  in  this 
rule:  Colubrina  oppositifolia, 
Isodendrion  pyrifolium.  Nothocestrum 
breviflorum.  Ochrosia  kilaueaensis, 
Portulaca  sclerocarpa.  Silene 
hawaiiensis.  Tetramolopium  arenarium. 
and  Zantboxy-Ium  bawaiiense  {HHP 
1991el5.  199'lp5,  HPCC  1990a,  1990b. 
1991b,  1991h;  J.  Lau  and  K.  Nagata. 
pers.  comms..  1992). 

Natural  changes  to  habitat  and 
substrate  can  result  in  the  death  of 
individual  plants  as  well  as  the 
destruction  of  their  habitat.  This 
especially  affects  the  continued 
existence  of  taxa  or  populations  with 
limited  numbers  and/or  narrow  ranges 
and  is  often  exacerbated  by  human 
disturbance  and  land  use  practices  (See 
Factor  A).  Landslides  produced  by 
burrowing  seabirds  in  an  offshore  islet 
population  of  Ischaemum  byrone  are  a 
potential  threat  to  that  species  (HHP 
1991ml0;  R.  Hobdy.  pers.  comm.,  1992). 
Flooding  is  a  threat  to  Clermontia 
peleana.  which  often  grows  in  a  riparian 
habitat  (Bruegmann  1990,  CPC  1990).  A 
population  of  Ischaemum  byrone  is 
presumed  to  have  been  destroyed  by 
volcanic  activity,  and  another 
population  is  affected  by  drifting  black 
sand  (HHP  1991m3;  C.  Lamoureux,  pers. 
comm.,  1992).  Some  populations  of 
Sihne  hawaiiensis  are  also  considered 


to  be  threatened  by  volcanic  activity 
(HPCC  1991)). 

People  are  more  likely  to  come  into 
contact  with  taxa  that  have  populations 
near  trails  or  roads  or  in  recreational 
areas.  Alien  plants  may  be  introduced 
into  such  areas  as  seeds  on  footwear,  or 
people  may  cause  erosion,  trample 
plants,  or  start  fires  (Cuddihy  and  Stone 
1990).  The  following  taxa  have 
populations  in  recreational  areas  or 
close  to  roads  or  trails  and  are 
immediately  or  potentially  threatened 
by  human  disturbance:  Clermontia 
peleana.  Clermontia  pyrularia. 
Colubrina  oppositifolia.  Cyrtandra  - 
giffardii,  Ischaemum  byrone. 
Nothocestrum  bre\iflorum.  Portulaca 
sclerocarpa,  Silene  hawaiiensis, 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  taxa  in  determining  to  issue  this 
final  rule.  Based  on  this  evaluation,  this 
rulemaking  will  list  these  20  plant  taxa 
as  endangered;  Clermontia  lindseyana, 
Clermontia  peleana,  Clermontia 
pyrularia,  Colubrina  oppositifolia, 
Cyanea  copelandii  ssp.  copelandii, 
Cyanea  hamatiflora  ssp.  carisonii, 
Cyanea  shipmanii,  Cyanea  stictophylla, 
Cyrtandra  giffardii.  Cyrtandra 
tintinnabula,  Ischaemum  byrone, 
Isodendrion  pyrifolium.  Mariscus 
fauriei,  Nothocestrum  breviflorum, 
Ochrosia  kilaueaensis,  Plantago 
hawaiensis,  Portulaca  sclerocarpa, 
Pritchardia  affinis,  Tetramolopium 
arenarium,  and  Zanthoxylum 
hawaiiense.  One  taxon  is  listed  as 
threatened.  Silene  hawaiiensis.  Fourteen 
of  the  taxa  determined  to  be  endangered 
number  no  more  than  about  100 
individuals  and/or  are  known  from  5  or 
fewer  populations.  The  20  taxa  are 
threatened  by  1  or  more  of  the 
following:  habitat  degradation  and/or 
predation  by  axis  deer,  cattle,  goats, 
insects,  pigs,  rats,  and  sheep; 
competition  from  alien  plants;  fire  and 
natural  disasters;  human  and  military 
impacts;  and  lack  of  legal  protection  or 
difficulty  in  enforcing  laws  which  are 
already  in  effect.  Small  population  size 
and  limited  distribution  make  these  taxa 
particularly  vulnerable  to  extinction 
and/or  reduced  reproductive  vigor  from 
stochastic  events.  Because  these  20  taxa 
are  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  their 
ranges,  they  fit  the  definition  of 
endangered  as  defined  in  the  Act. 

Although  all  populations  of  Silene 
hawaiiensis  are  threatened  to  some 
degree  by  fire,  competition  with  alien 
plant  species,  predation  by  feral 


animals,  and/or  human  activities,  the 
widespread  distribution  of  populations, 
rocky  habitat,  presence  of  population 
regeneration,  and  total  numbers  of 
plants  reduces  the  danger  that  this 
species  will  become  extinct  in  the  near 
future.  For  these  reasons,  this  species  is 
not  now  in  immediate  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  However,  Silene 
hawaiiensis  is  likely  to  become 
endangered  in  the  foreseeable  future  if 
the  threats  are  not  curbed.  As  a  result, 
Silene  hawaiiensis  fits  the  definition  of 
a  threatened  species  as  defined  in  the 
Act. 

Hesperocnide  sand\\icensis  has  been 
reassessed  with  regard  to  the  five  factors 
addressed  above  and  the  new 
information  about  the  species" 
abundance  and  location.  Although 
individual  plants  and  populations  of 
plants  are  threatened  by  competition 
from  alien  grasses,  grazing  by  feral  pigs, 
goats,  and  sheep,  habitat  disturbance 
and  damage  to  plants  as  a  result  of 
military  exercises,  and  fire,  large 
reproductive  populations  located 
throughout  PTA  are  relatively  secure 
from  these  threats.  The  Service  now 
finds  that  Hesperocnide  sandwicensis 
fails  to  meet  the  definition  of  either  an 
endangered  or  threatened  species,  and 
has  withdrawn  it  from  consideration  for 
endangered  or  threatened  status  (see 
notice  of  withdrawal  published 
concurrently  in  this  Federal  Register). 

Critical  habitat  is  not  being  designated 
for  the  21  taxa  included  in  this  rule,  for 
reasons  discussed  in  the  Critical  Habitat 
section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  these  taxa.  As 
discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species."  the  taxa  face  numerous 
anthropogenic  threats.  The  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register. 
as  required  in  a  designation  of  critical 
habitat,  would  increase  the  degree  of 
threat  to  these  plants  from  take  or 
vandalism  and,  therefore,  could 
contribute  to  their  decline.  The  listing  of 
these  taxa  as  endangered  publicizes  the 
rarity  of  the  plants  and.  thus,  can  make 
these  plants  attractive  to  researchers, 
curiosity  seekers,  or  collectors  of  rare 
plants.  All  involved  parties  and  the 
major  landowners  have  been  notified  of 
the  general  location  and  importance  of 
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protecting  the  habitat  of  these  taxa. 
Protection  of  the  habitat  of  the  taxa  will 
be  addressed  through  the  recovery 
process  and  through  the  section  7 
consultation  process.  Designation  of 
critical  habitat  for  these  taxa  is  not 
prudent  at  this  lime  because  such  a 
designation  would  increase  the 
potential  for  vandahsm.  collecting,  or 
other  human  activities  and  is  unlikely  to 
aid  in  the  conservation  of  these  taxa. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  Usted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  recognition,  and  prohibitions 
against  certain  activities.  Recognition 
llirough  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  One  or  more  populations  of  10 
of  the  taxa  are  located  on  federally 
ovsmed  and/or  managed  land:  Four  taxa 
are  located  in  Hawaii  Volcanoes 
National  Park  on  the  island  of  Hawaii 
and  one  taxon  in  Kalaupapa  NHP  on 
Molokai;  six  taxa  are  located  on  military- 
lands,  including  one  species  on  Makua 
Military  Reservation  on  Oahu  and  five 
taxa  on  PTA  on  the  island  of  Hawaii; 
two  taxa  are  found  in  Hakalau  Forest 
National  VVildhfe  Refuge  on  the  island 
of  Hawaii;  and  a  population  of  one 
taxon  occurs  at  a  U.S.  Coast  Guard 


lighthouse  on  Maui.  Federal  agencies 
that  would  become  involved  if  any  of 
their  activities  may  affect  these  21  taxa 
include  the  National  Park  Service, 
Department  of  Defense,  Environmental 
Protection  Agency.  Fish  and  Wijdhfe 
Service,  and  the  U.S.  Coast  Guard. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  17.63,  17.71  and  17.72  for 
endangered  and  threatened  plants  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
or  threatened  plant  species.  With 
respect  to  the  20  plant  taxa  in  this  rule 
listed  as  endangered,  all  of  the 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  applv. 
With  respect  to  the  taxon  listed  as 
threatened,  the  provisions  of  50  CFR 
17.71,  apply.  These  prohibitions,  in 
part,  make  it  illegal  with  respect  to  any 
endangered  or  theatened  plant  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export; 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce;  remove  and 
reduce  to  possession  any  such  sf)ecies 
from  areas  under  Federal  jurisdiction. 
For  plants  listed  as  endangered,  the  Act 
prohibits  the  malicious  damage  or 
destruction  of  any  such  species  on  any 
area  under  Federal  jurisdiction;  or  to 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Section  4(d)  of  the  Act  allows  for 
the  provision  of  such  protection  to 
threatened  species  through  regulation. 
This  protection  may  apply  to  this 
species  in  the  future  if  regulations  are 
promulgated.  Certain  exceptions  apply 
to  agents  of  the  Ser\-ice  and  State 
conservation  agencies.  Seeds  from 
cultivated  specimens  of  threatened 
plant  species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
"of  cultivated  origin"  appears  on  their 
containers. 

The  Act  and  50  CFR  17.62.  17.63  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circimistances.  It  is 
anticipated  that  few  permits  would  ever 
be  sought  or  issued.  The  taxa  are  not 
common  in  cultivation  or  in  the  wild. 
and  only  one  taxon.  Pritchardia  affinis. 
is  knovvTi  to  be  in  an  active  program  of 
cultivation. 


Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildhfe  Service.  Ecological  Services, 
Permits  Branch.  911  NE  11th  Avenue. 
Portland.  Oregon  97232-4181  (503/231- 
6241;  FAX  503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Envirormiental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25.  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Pacific  Islands  Office  (see 
ADDRESSES  section). 

Author 

The  author  of  this  final  rule  is  Loyal 
A.  Mehrhoff.  Pacific  Islands  Office.'U.S. 
Fish  and  Wildlife  Service.  300  Ala 
Moana  Boulevard,  Room  6307.  P.O  Box 
50167.  Honolulu,  Hawaii  96850  (808/ 
541-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED! 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U  S  C. 
1531-1544;  16  U.S  C  4201-4245;  Pub  L  9^ 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order,  under 
the  famihes  indicated,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened  plants. 
•         •         •         •         • 
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Species 

Historic  range 

Status 

When  listed 

Cntical  habitat 

Special  rules 

Scientrfc  name 

Common  name 

Apocynaceae — Dogbane 
family 
Ochrosia  Holei 

Kilaueaensis. 


U.S.A.  (HI) 


532 


NA 


NA 


Arecaceae — Palm  family: 

Prrtchardia  affints Loulu U.S.A.  (HI)  E 


532 


NA 


NA 


Asteraceae — Aster  family: 

Tetramolop<un  None  U.S.A.  (HI) 

arenanum. 


532 


NA 


NA 


Campanulaceae — Bell- 
flower  family: 
Oermonta 
lindseyana. 


•Oha  wai U.S.A.  (HI) 


532 


NA 


NA 


C:errriontja  peieana  ..     'Oha  wai  U.S.A.  (HI) 


532 


NA 


NA 


Oennonba  pynjla^-a  .     Oha  wai  U.S.A.  (HI)  ..... 


332 


NA 


NA 


Cyanea  copelandu  Haha  U.S.A.  (Hf) 

ssp  copelandii 


NA 


NA 


Cyanea  hamatiflora        Haha  U.S.A.  (HI) 

ssp  carisomi. 


532 


NA 


NA 


Cyanea  shipmanii Haha  U.S.A.  (HI)  _ E 

•  •  •  • 

Cyanea  sVctophylla  ..     Haha  U.S.A.  (HI)  E 


532 


532 


NA 


NA 


NA 


NA 


Car>ophyllaceae — Pink 
family 
S//ene  hawanensis  .. 


None  U.S.A.  (HI) 


532 


NA 


NA 


Cyperaceae — Sedge  fam- 
ily: 
Manscvs  taunei None 


U.S.A.  (HI) 


532 


NA 


NA 


Gesnenaceae — Atrica"^ 
Violet  family: 
Cylandra  giffard':  Ha'iwale  U.SA  (HI) 


Cyrtartdra 
tintinnaOola. 


Ha'iwale  U.S.A.  (HI) 


E 
E 


532 


532 


NA 
NA 


NA 


NA 


Plantaginaceae — Plantain 
family: 
Plantago  hawaiensis      Laukahi  kuahiwi U.S.A.  (HI) 


532 


NA 


NA 


Pcaceae — Grass  family: 

Ischaemum  byrone  ...     Hilo  ischaemum 


U.S.A.  (HI) 


532 


NA 


NA 


Poluiacaceae — Purslane 
family: 
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Speaes 


Scientific  name 


Common  name 


Hrstonc  range 


Status         A'-ie^.  iiSted        Cf-tK^i  ^.ar>ta5       Sc-ecia^  • .,  es 


Portulaca  sclerocarpa     Po'e  U.S.A.  (HI)  E 


532 


NA 


NA 


R  hamnaceae — Buckthom 
family: 
Colubnna 
oppositifotia. 


Kauila 


A    (HT 


532 


NA 


UA 


Rutaceae — Citrus  family: 
Zanthoxylum 
hawaiiense. 


A'e  U.S.A.  (HI) 


532 


NA 


NA 


Solanaceae — Nightshade 
family 
Nothocestrum 
brevi^'orum. 


•Aiea U.S.A.  (HI) 


532 


NA 


NA 


Violaceae — violet  family: 
Isodendnon 
pyntolium. 


Wahine  noho  kula  US  A.  (HI) 


532 


NA 


NA 


Dated   Ft?bruar>'  10,  1994. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Serxice 
[FR  Doc.  94-4841  Filed  3-3-94;  845  am] 
BILUNQ  COD€  4310-56-P 
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Proposed  Rules 


Federal  Register 

Vol.  59.  No.  43 
Friday.  March  4,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
pu'-pose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1004 

[OocKet  No.  AO-160-A71;  DA-93-30] 

Milk  in  the  Middle  Atlantic  Marketing 
Area;  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

AGEP*CY:  Agricultural  Marketing  Service, 

ISDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  hearing  is  being  held  to 
(  oiiMder  proposals  to  amend  the  Middle 
.•\;ljntic  milk  marketing  order.  The 
proposals  would  amend  provisions 
dealing  with  pooling  qualifications  for 
distributing  plants  and  cooperative 
reserve  processing  plants,  producer  milk 
diverted  to  nonpool  plants,  and  the 
qualification  of  pool  plants  under  more 
than  one  Federal  order.  Twg  of  the 
proposals  would  authorize  the  market 
administrator  to  adjust  pool  plant 
qualification  standards  and  producer 
milk  diversion  limits  to  reflect  changes 
'.n  marketing  conditions. 
DATES:  The  hearing  will  convene  af9 
a.m.  local  time  on  May  3.  1994. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Holiday  Inn-Independence  Mall,  400 
Arch  Street,  Philadelphia,  Pennsylvania 
1Q106,  telephone  (215)  923-8660'. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
I'SDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2971,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456, (202)  720-7183. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

.Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Holiday  Inn- 
Independence  Mall.  400  Arch  Street, 
Philadelphia,  Pennsylvania  19106, 


telephone  (215)  923-8660.  beginning  at 
9  a.m.  on  May  3,  1994,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
aforesaid  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  business. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
these  rules. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  608c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretarv'  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  6 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1004  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31  as 

amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretar)'  of  Agriculture. 

Proposed  by  Pennmarva  Dairymen's 
Federation,  Inc. 

Proposal  No.  1 

Amend  §  1004.7(a)(1)  to  exclude  milk 
diverted  as  producer  milk  by  'either  the 
plant  operator  or  by  a  cooperative 
association  from  receipts  used  to 
calculate  pool  distributing  plant 
qualification. 

Proposal  No.  2 

Delete  §  1004.7(a)(4),  so  that  a  plant 
changing  from  regulation  under  Order  4 
to  regulation  under  another  Federal 
order  will  not  be  exempt  from  the 
provisions  of  §  1004.7(a)(3). 

Proposal  No.  3 

Delete  §  1004.7(f)(2)  to  leave  the 
determination  of  which  order  should 
regulate  a  plant  with  route  disposition 
in  more  than  one  Federal  milk  order  to 
the  provisions  of  §  1004.7(f)(1). 

Proposal  No.  4 

Change  from  30  percent  to  25  percent 
the  percentage  of  a  cooperative 
association's  member  milk  that  must  be 
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transferred  from  a  cooperative-operated 
reserve  processing  plant  to.  or 
physically  received  from  member 
producers  at,  pool  distributing  plants  if 
the  reserve  processing  plant  is  to  qualify 
as  a  pool  plant. 

Proposal  No.  5 

Add  a  new  paragraph  §  1004.7(g)  to 
allow  the  market  administrator  to 
increase  or  decrease  the  required 
percentage  disposition  or  shipping 
requirements  for  pool  qualification  of 
distributing,  supply  or  reserve 
processing  plants  at  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  parties. 

Proposal  No.  6 

Amend  §  1004.12(d)  to  more  clearly 
define  the  pooling  requirements  for 
producer  deliveries  to  pool  plants  and 
the  status  of  producers  whose  marketing 
is  interrupted  by  compliance  with 
health  regulations. 

Proposal  No.  7 

Amend  §  1004.12(d)(2)(i)  to  increase 
the  permissible  percentage  of  nonpool 
deliveries  of  member  milk  by  a 
cooperative  or  federation  of  cooperative 
associations  from  a  maximum  of  50 
percent  of  total  volume  of  member  milk 
to  a  maximum  percentage  of  55  percent. 

Proposal  No.  8 

Add  a  new  paragraph  §  1004.12(g)  to 
authorize  the  market  administrator  to 
increase  or  reduce  the  applicable 
shipping  percentages  of  §  1004.12(d)(2) 
(i)  and  (ii). 

Proposed  by  Johanna  Dairies 
Incorporated 

Proposal  No.  9 

Amend  §  1004.12(d)(2)(ii)  to  increase 
the  permissible  percentage  of  nonpool 
deliveries  for  nonmember  milk  from  a 
maximum  of  40  percent  of  the  total 
nonmember  milk  to  a  maximum 
percentage  of  45  percent. 

Proposed  by  Dairy  Division, 
Agricultural  Marketing  Service 

Proposal  No.  10 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  order  conform  with  any 
amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator  of  the  Middle 
Atlantic  marketing  area,  or  from  the 
Hearing  Clerk,  room  1083,  South 
Building,  United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 


Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture, 
Office  of  the  Administrator,  Agricultural 

Marketing  Service, 
Office  of  the  General  Counsel, 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office  only). 
Office  of  the  Market  Administrator, 

Middle  Atlantic  Marketing  Area. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  February  25,  1994. 
Lon  Hatamiya, 

Administrator. 

|FR  Doc.  94-4919  Filed  3-3-94;  8:45  ami 
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Rural  Electrification  Administration 

7  CFR  Parts  1744,  1753 

Post- Loan  Policies  and  Procedures 
Common  to  Guaranteed  and  Insured 
Telephone  Loans; 
Telecommunications  System 
Construction  Policies  and  Procedures 

AGENCY:  Rural  Electrification 
.Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (RE,A)  proposes  to 
amend  its  post-loan  regulations  for 
telephone  borrowers  to  ease  borrower 
reporting  requirements  and  further 
clarif>'  existing  REA  policy.  In  addition, 
REA  proposes  to  amend  the 
telecommunications  system 
construction  regulations  to  reflect  minor 
technical  changes  such  as  moving  the 
definitions  section  from  one  subpart  to 
another. 

DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  bear  a  postmark  or  its  equivalent  no 
later  than  May  3.  1994. 

ADDRESSES:  Submit  written  comments 
to  Matthew  P.  Link,  Director,  Rural 
Telephone  Bank  Management  Staff,  U.S. 


Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue,  SW.,  room 
2832-S,  Washington,  DC  20250-1500. 
REA  requests  an  original  and  three 
copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  will  be 
made  available  for  public  inspection  at 
room  2238-S,  at  the  address  listed 
above,  between  8:30  a.m.  and  5  p.m.  (7 
CFR  1.27(b)]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Orren  E.  Cameron,  III,  Chief,  Northeast 
Engineering  Branch.  Eastern  Regional 
Division,  at  the  address  listed  above, 
telephone  number  (202)  720-3299. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  bv 
OMB. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not; 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

REA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  REA  telephone 
program  provides  loans  to  REA 
borrowers  at  interest  rates  and  terms 
that  are  more  favorable  than  those 
generally  available  from  the  private 
sector.  REA  borrowers,  as  a  result  of 
obtaining  federal  financing,  receive 
economic  benefits  which  exceed  any 
direct  economic  costs  associated  with 
complying  with  REA  regulations  and 
requirements.  Moreover,  this  action 
liberalizes  certain  contract  requirements 
by  changing  contract  limits  and 
allowing  negotiation  of  fee  schedules 
which  further  offsets  economic  costs. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
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3^104  of  that  Act.  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  0MB  for 
approval.  Commeat.s  concerning  these 
rf*quirements  should  be  directed  to  the 
Office  of  biformation  and  Regulatory 
Affairs  of  0M3,  Attention:  Desk  Officer 
for  USDA.  room  3201.  New  Executive 
Office  Building,  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certihcation 

REA  has  determined  that  this 
proposed  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  10.851,  Rural  Telephone  Loans 
and  Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Govem.ment  Printing 
Office,  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
notice  of  Final  Rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  RE.^  ajid  RTB  loans  and  loan 
guarantees  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 

Background 

T  he  proposed  rules  are  primarily 
aimed  at  funher  clarif>ing  and  relaxing 
existing  RE.\  regulations  concerning 
post-loan  and  system  construction 
policies  and  procedures.  Further 
clarification  of  RE.\  policy  would  ease 
borrower  reporting  requirements  by 
clearly  defining  certain  post-loan 
constrjction  procedures,  such  as 
contract  construction  and  closeout 
procedures. 

In  part  1744,  subpart  B  is  revised  to 
explain  what  REA  means  by  "in  the 
interests  of  the  Government".  Also, 
definitions  sections  of  subpart  B  and 
subpart  C  are  combined  into  a  single  list 
of  definitions,  located  in  subpart  B. 

In  part  1753.  subpart  B  is  revised  to 
delete  definitions  which  merely  repeat 
those  in  subpart  A.  Also,  a  monthly 
construction  progress  reporting 


requirement  is  deleted  because  it 
contains  information  reported 
elsewhere. 

Subparts  F  and  I  are  revised  to 
increase  the  maximum  allowable  dollar 
amount  of  the  Form  773  contract.  This 
requires  miscellaneous  revisions 
throughout  part  1753. 

Minor  ana  technical  corrections  are 
made  throughout  part  1753. 

Appendices  A  through  F  are  revised 
to  change  the  requirement  to  distribute 
certain  documents  to  REA. 

Specifically.  Appendix  A  is  amended 
by  adding  to  the  table  the  distribution 
of  Seismic  Safety  Certifications, 
required  by  7  CFR  part  1792,  to  the 
contractor  and  REA. 

Appendix  B  is  amended  by  removing 
from  the  table  the  distribution  of  the 
Switching  Diagram  and  Set  of  Drawings 
to  REA,  and  to  delete  reference  to  REA 
Form  744  which  has  been  replaced  by 
REA  Form  754. 

Appendix  C  is  amended  by  removing 
from  the  table  the  distribution  of  Final 
Key  Maps  and  Final  Central  Office  Area 
and  Town  Detail  Maps  to  REA,  and  to 
reduce  to  one  copy  the  number  of  other 
final  documents  required  for  REA. 

Appendix  D  is  amended  to  comply 
with  the  revisions  proposed  to 
Appendix  C. 

Appendix  E  is  amended  by  removing 
from  the  table  the  distribution  of  Detail 
Maps  and  Key  Maps  to  REA. 

Appendix  F  is  amended  by  adding  to 
the  table  the  distribution  of  REA  Form 
213,  Buy  American  Certificate  to  REA. 

List  of  Subjects 

7  CFB  Part  1744 

Accounting.  Loan  programs- 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Part  1 753 

Loan  programs-communications. 
Telecommunications,  Telephone. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  chapter  XVU  is  proposed  to  be 
amended  as  follows: 


PART  1744— POST-LOAN  POUCIES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

1.  The  authority  citation  for  part  1744 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et  seq. 

2.  In  §  1744.40.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§1744.40    Non-act  purposes. 

(a)*   *    * 

(3)  Approval  of  the  request  is  in  the 
interests  of  the  Government.  Generally. 


it  would  not  be  in  the  Government's 
interest  if  the  accommodation  or 
subordination  is  being  requested  to 
enable  the  borrower  to  avoid  complying 
with  such  REA  policies  or  procedures, 
as  competitive  bid  procedures  or 
purchasing  equipment  acceptable  to 
REA.  under  7  CFR  part  1753. 


§1744.21    [Amended] 

§1744.61    [Removed  and  reversed] 

3.  The  paragraph  designations  in 
§§  1744.21  and  1744.61  are  removed, 
the  definition  in  §  1744.21  are  put  in 
alphabetical  order,  the  definitions  in 
§  1744.61  are  transferred  to  §  1744.21  in 
alphabetical  order,  and  §  1744.61  is 
removed  and  reserved. 

PART  1753— TELECOMMUNICATIONS 
SYSTEM  CONSTRUCTION  POLICIES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1753 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  901  ef  seq.,  1921  et  seq. 

2.  In  §  1753.5.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  1 753.5    Mettiods  of  major  constaiction. 

***** 

(b)  Contract  construction.  (1)  Whether 
the  contractor  is  selected  through  sealed 
competitive  bidding  or  negotiation,  as 
approved  by  RE.\,  award  of  the  contract 
is  subject  to  REA  approval. 
***** 

3.  In  §  1753.6,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  1753.6    Standartts,  specifications,  and 
general  requirements. 

***** 

(b)  The  borrower  may  use  REA  loan 
funds  to  finance  nonstandard 
construction  materials  or  equipment 
only  if  approved  by  REA  in  writing 
prior  to  purchase  or  commencement  of 
construction. 
***** 

4.  In  §  1753.8,  paragraphs  (a)(ll)(ii), 
(a)(12)(i),  (b)(2),  (b)(3),  and  (b)(4)  are 
revised,  and  paragraph  (b)(5)  is  removed 
to  read  as  follows: 

§1753.8     Cootract  corstruction 
procedures. 

(a)'   *   * 

(11)*   *   ' 

(ii)  If  an  award  is  made,  the  borrower 
shall  award  the  contract  to  the  lowest 
responsive  bidder,  subject  to  REA 
approval.  The  borrower  may  award  the 
contract  immediately  upon 
determination  of  the  lowest  responsive 
bidder  if  the  following  conditions  are 
met: 
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(A)  The  project  is  included  in  an 
approved  loan  and  adequate  funds  were 
budgeted  in  the  loan  and  are  available. 

(Bj  All  applicable  REA  procedures 
were  followed,  including  those  in  the 
Notice  and  Instructions  to  Bid  in  the 
standard  forms  of  contract. 
*        •        •        •        • 

(12)  Execution  of  contract:  (i)  Upon 
approval  by  KEA  of  the  award  of 
contract  by  the  borrower,  the  borrower 
shall  submit  to  REA  three  original 
counterparts  of  the  contract  executed  by 
the  contractor  and  borrower. 
***** 

(b)*   *   * 

(2)  For  negotiated  purchases, 
borrowers  shall  use  REA  contract  forms, 
standards,  and  specifications. 

(3)  For  all  contract  forms  except  REA 
Form  773: 

(i)  After  a  satisfactory  negotiated 
proposal  has  been  obtained,  the 
borrower  shall  submit  it  to  REA  for 
approval,  along  with  the  engineer's 
recommendation,  and  evidence  of 
acceptance  by  the  borrower. 

(iij  If  REA  approves  the  negotiated 
proposal,  the  borrower  shall  submit 
three  copies  of  the  cdntract,  executed  by 
the  contractor  and  borrower,  to  REA  for 
approval. 

(iii)  If  REA  approves  the  contract, 
REA  shall  return  one  copy  of  the 
contract  to  the  borrower  and  one  copy 
to  the  contractor. 

(4)  For  REA  Form  773,  the  borrower 
is  responsible  for  negotiating  a 
satisfactory  proposal,  executing 
contracts,  and  closing  the  contract.  See 
7  CFR  1753.  subparts  F  and  I.  for 
requirements  for  major  and  minor 
construction,  respectively,  on  Form  773. 

5.  In  §  1753.9,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§1753.9    Subcontracts. 

(a)  REA  construction  contract  Forms 
257,  397.  515.  and  525  contain 
pro\-is!ons  for  subcontracting.  Reference 
should  be  made  to  the  individual 
contracts  for  the  amounts  and 
conditions  under  which  a  contractor 
may  subcontract  work  under  the 
contract. 
***** 

(c)  As  stated  in  contract  Forms  257, 
397.  515.  and  525,  the  contractor  shall 
bear  full  responsibility  for  the  acts  and 
omissions  of  the  subcontractor  and  is 
not  relieved  of  any  obligations  to  the 
borrower  and  to  the  Government  under 
the  contract. 
***** 

6.  In  §  1753.16,  paragraphs  (b)(3). 
(b)(4)  and  (b)(5)  are  redesignated  as 
paragraphs  (b)(4),  (b)(5)  and  (b)(6), 
respectively,  and  a  new  paragraph  (b)(3) 
is  added  to  read  as  follows: 


§  1 753. 1 6    Archttectura)  services. 

*  *        •         *        t 
(b)  •  •  * 

(3)  If  the  fee  schedule  has  to  be 
modified  in  order  for  the  borrower  to 
obtain  adequate  architectural  services, 
the  borrower  shall  obtain  written  REA 
approval  of  the  revised  fee  schedule 
prior  to  executing  contracts. 

*  *        *        •        • 

7.  In  §  1753.17,  paragraph  (e)  is 
revised  to  read  as  follows: 

§1753.17    Engineering  services. 

*  •         •         *         • 

(e)  The  borrower  shall  obtain  status  of 
contract  and  force  account  proposal 
reports  from  the  engineer  once  each 
month.  The  report  shall  show  for  each 
contract  or  FAP  the  approved  contract 
or  F.A.P  amount,  the  date  of  approval, 
the  scheduled  date  construction  was  to 
begin  and  the  actual  date  construction 
began,  the  scheduled  completion  date, 
the  estimated  or  actual  completion  date, 
the  estimated  or  actual  date  of 
submission  of  closeout  documents,  and 
an  explanation  of  delays  or  other 
pertinent  data  relative  to  progress  of  the 
project.  One  copy  of  this  report  shall  be 
submitted  to  theGFR. 
***** 

8.  In  §  1753.25,  a  new  paragraph  (f)(4) 
is  added  to  read  as  follows: 

§1753.25    General. 

*  •  •  •  * 

(fl*   •   * 

(4)  7  CFR  1792.  subpart  C,  which 
requires  that  the  building  design  comply 
with  applicable  seismic  design  criteria. 
Prior  to  the  design  of  buildings, 
borrowers  shall  submit  to  REA  a  written 
acknowledgement  from  the  architect  or 
engineer  that  the  design  will  comply. 
***** 

9.  In  §  1753.26.  paragraph  (b) 
introductory  texi  is  revised,  paragraph 
(c)  is  redesignated  as  paragraph  (d).  and 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§  1753.26    Plans  and  specifications  (P&S). 

***** 

(b)  REA  Contract  Form  257  shall  be 
completed  as  follows: 

***** 

(c)  The  plans  and  specifications  shall 
show  the  identification  and  date  of  the 
model  code  used  for  seismic  safety 
design  considerations,  and  the  seismic 
factor  used.  See  7  CFR  1792,  subpart  C. 


§1753.29    [Amende<}] 

10.  In  §  1753.29,  paragraph  (a)  is 
removed,  and  paragraphs  (b),  (c).  (d). 
and  (e)  are  redesignated  as  paragraphs 
(a),  (b),  (c),  and  (d). 

11.  In  §  1753  30,  paragraphs  (b)(2)(i) 
and  (c)(2)  are  revised  to  read  as  follows: 


§1753.30    Ooseout  procedures. 

•  •         •         «         « 

(b)*   •  * 
(2)*   *   * 

(i)  Arrange  with  its  architect  or 
engineer,  contractor,  and  the  GFR  for 
final  inspection  of  the  project. 

***** 

(c)*  •  • 

(2)  Complete,  with  the  assistance  of 
its  architect  or  engineer,  the  documents 
listed  in  Appendix  A  that  are  required 
for  the  closeout  of  force  account 
construction. 
***** 

12.  In  §  1753.39.  paragraph  (g)  is 
rexised  to  read  as  follows: 

§1753.39    Ooseout  documents. 
***** 

(g)  Final  pav-ment  shall  be  made 
according  to  the  payment  terms  of  the 
contract. 

•  •        •        •        * 

13.  In  §  1753.46,  paragraph  (c)  is 
added  to  read  as  follows: 

§1753.46    General. 

***** 

(c)  The  two  contract  forms  which  may 
be  used  for  major  outside  plant 
construction  are  Form  515  and  Form 
773.  Limitations  on  the  applicability  of 
these  forms  shall  be  as  follows: 

(1)  Form  515  shall  be  used  for  major 
outside  plant  construction  projects 
which  will  be  competitively  bid.  The 
contract  contains  plans  and 
specifications  and  has  no  dollar 
limitation.  See  §§  1753.47, 1753.48  and 
1753.49. 

(2)  A  Fonn  515  contract  which  is  for 
less  than  $200,000,  may,  at  the 
borrower's  option,  be  negotiated.  See 

§  1753.48(b). 

(3)  Form  773  shall  be  used  for  major 
outside  plant  projects  which  may  not  be 
competitively  bid,  and  which  cannot  be 
designed  and  staked  at  the  time  of 
contract  execution.  Projects  of  this 
nature  include  routine  line  extensions 
and  placement  of  subscriber  drops.  The 
Form  773  contract  is  limited  to  a 
maximum  of  $200,000.  REA  will  not 
finance  more  than  $400,000  in  Form  773 
contracts  for  a  borrower  in  any  twelve 
month  period.  This  $400,000  limitation 
includes  all  major  and  minor 
construction  performed  under  Form  773 
contracts,  and  is  determined  by  the  date 
the  Form  773  contract  is  executed.  See 
§1753.50. 

14.  In  §  1753.49,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§1753.49    Closeout  documents. 

***** 

(c)  •    *    • 


10330 


Federal  Register  /  Vol.  59,  No.  43  /  Friday,  March  4.  1994  /  Proposed  Rules 


(3)  Final  payment  shall  be  made 
according  to  the  payment  provisions  of 
Article  III  of  Form  515. 

15.  §  1753.50  is  added  to  read  as 
follows; 

§  1753.50    Construction  by  Form  773 
contract 

(a)  The  borrower  shall  prepare  the 
contract  form  and  provide  such  details 
of  construction  es  may  be  available. 
Compensation  may  be  based  upon  unit 
prices,  hourly  rates,  or  another  mutually 
agreeable  basis. 

(b)  Neither  tlie  selection  of  the 
contractor  nor  the  contract  requires  REA 
approval. 

fc)  Borrowers  are  urged  to  obtain 
quotations  from  several  contractors 
before  entering  into  a  contract  to  be 
assured  of  obtaining  the  lowest  cost. 

(d)  The  borrower  must  ensure  that  the 
contractor  selected  meets  all  Federal 
and  State  requirements,  and  that  the 
contractor  maintains  the  insurance 
coverage  required  by  the  contract  for  the 
duration  of  the  work.  See  7  CFR  pairt 
1788. 

(e)  The  borrower  shall  finance  major 
construction  under  the  Form  773 
contract  with  general  funds  and  obtain 
reimbursement  with  loan  funds  when 
construction  is  completed  and  an 
executed  Form  771  has  been  submitted 
to  REA. 


(f)  If  the  contract  exceeds  $100,000,  a 
contractor's  bond  shall  be  required.  See 
7  CFR  part  1788. 

(g)  When  the  construction  is 
completed  to  the  borrower's  satisfaction, 
the  borrower  shall  obtain  from  the 
contractor  a  final  invoice  and  an 
executed  copy  of  REA  Form  743, 
Certificate  of  Contractor  and  Indemnity 
Agreement. 

(h)  The  closeout  document  for  the 
Form  773  contract  is  REA  Form  771.  See 
§  1753.81  for  the  requirements  for 
completing  Form  771. 

(i)  An  original  and  two  copies  of  Form 
771  shall  be  sent  to  the  CFR.  The  GFR 
may  inspect  the  construction,  and  will 
initial  and  retiuTi  the  original  and  one 
copy  to  the  borrower. 

(j)  The  original  Form  771  shall  be 
submitted  with  an  FRS  to  REA  only  in 
conjunction  with  a  request  for  an 
advance  of  loan  funds  for  the  work. 

16.  In  §1753.68,  paragraph  (d)(3)(iii) 
is  revised  to  read  as  follows: 

§  1753.68    Purchasing  special  equipment 

*         •         •         *         * 

(d)*   •• 

(3)*   •   • 

(iii)  Final  payment  shall  be  made 
according  to  the  payment  terms  of  the 
contract. 

17.  In  §  1753.78,  paragraph  (a)  is 
revised  to  read  as  follows: 


§  1753.78    Construction  by  contract 

(a)  REA  Form  773  shall  be  used  for 
minor  construction  by  contract. 
Com.pensation  may  be  based  upon  unit 
prices,  hourly  rates,  or  another  basis 
agreed  to  in  advance  by  the  borrower 
and  the  contractor.  A  single  work 
project  may  require  more  than  one 
contractor. 
***** 

18.  In  §  1753.80,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 753.80    Minor  construction  procedure. 

(a)  If  the  borrower  performs  minor 
construction  financed  with  loan  funds, 
the  borrower's  regular  work  order 
procedure  shall  be  used  to  administer 
construction  activities  that  may  be 
performed  entirely  by  a  contractor 
under  Form  773  contract,  by  work  order, 
or  jointly  by  work  order  and  one  or 
more  contractors  under  Form  773 
contracts.  REA  will  not  finance  more 
than  S400.000  in  Form  773  contracts  for 
a  borrower  in  any  twelve  month  period. 
This  $400,000  limitation  includes  all 
major  and  minor  construction 
performed  under  Form  773  contracts, 
and  is  determined  by  the  date  the  Form 
773  contract  is  executed. 
***** 

19.  Appendices  A  through  F  of  part 
1753  are  revised  to  read  as  follows: 

Appendices  to  Part  1 753 


Appendix  A.— Documents  Required  to  Closeout  Construction  of  Buildings 


Form  fur- 
nished by 
REA 

Description 

Use  with 

Prepared  by 

Nunv 
ber  of 
copies 

Distnbution 

Contract 

Force 
account 

Contrac- 
tor 

Archi- 
tect'en- 
gineer 

Bor- 
rower 

Bor- 
rower 

REA 

Archi- 
tect 

Con- 
tractor 

238 

Construction  or  Equip- 
ment Contract 
Annendment  (Submit 
to  REA  for  approval, 
as  required). 

Certificate  of  Completion 
(Cortract  Constnx- 
tion)  •. 

Certificate  of  Completion 
(Force  Account  Con- 
struction). 

Certificate  of  Contractor 

Waiver  aod  Release  of 
LJen  (2  copies  from 
each  supplier). 

Certificate  (Buy  Amer- 
ican). 

Statement  of  Architect's 
Fee. 

Inventory— List  Materials 
and  Services  Fur- 
nished by  Borrower 
Upon  Which  Architec- 
tural Services  Were 
Furnished.  Show  Cost 
(See  Form  284). 

X 
X 

X 

X 

X 

3 

3 

2 

2 
2 

1 
3 
3 

3 

1 

1 

1 
1 

181 

1 

iQia 

X 

231 

X 
X 

X 

X 
X 

X 
X 

X 

224 

213  

284  . 

X 
X 

X 

1 
1 

1 
1 

X 
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Appendix  A.— Documents  Required  to  Closeout  CoNSTRucTtON  of  Buildings— Continued 


Fcvm  fur- 



Description 

Use  with 

Prepared  by 

Num- 
ber of 
copies 

Otstnbutton 

nished  by 
REA 

Contract 

Force 
account 

Contrac- 
tor 

Archi- 
tect/en- 
gineer 

Bor- 
rower 

Bor- 
rower 

REA 

Afchh 
tect 

Cof>- 

tractof 

Inventory — List  Materials 
and      Ser,fices      Fur- 
nished    by     Borrower 
Upon  Which  Archrtec- 
tural    Ser/ices    Were 
Not    Pertormed   Show 
CosL 

"As     Buitt"     Plans     and 
Specifications. 

Guarantees.  Warranties, 
Bonds,    Operating    or 
Maintenance     Instruc- 
tions, et  cetera. 

Architect'Engineer   Seis- 
mic     Safety      Certifh 
catioa 

X 

X 
X 

X 

X 
X 

X 

3 

1 
1 

3 

1 

1 

1 

1 

1 

1 

1 

(2)  

X 

X 

X 

X 

1 

'  Cost  of  Materials  and  Sea-ices  Furnished  by  Borrower  not  to  be  irKtuded  <n  total  Cost  on  Form  181. 

J  When  only  M'nor  Cha'-'Qes  Were  Made  Dunng  Construction.  Two  Copies  of  a  Statement  to  ttiat  Effect  from  the  Architect  Will  be  Accepted  in 
Lteu  of  the  "As-Buitt  Plans  arid  Specif-cations, 

Appendix  B.— CXx:umemts  Required  to  Closeout  Central  Office  Equipment  Contract 


Form  fur- 

Description 

Use  with 

Prepared  by 

TotaJ 
No.  o( 
copies 

Distntxrtion 

nished  by 
REA 

REA  form 
525 

REA  form 
545 

Contractor 

Engir>eer 

Bor- 
rower 

Contrac- 
tor 

REA 

238  

Constrjction       or       Equipment 
Contract  AmerxJment  (Submit 
to   REA   for  approval,   if  re- 
QLwed.  befce  following  docu- 
ments) 

Certrftcate    of    Completion    arvj 
Certrficate  d  Contractor  and 
Indemnity  Agreernent  (if  sut)- 
mitted.  Form  744  is  rxit  re- 
quired) 

Results    of    Acceptance    Tests 
{Prepare  an6  distribute  cop- 
ies   immediately    upon    conv 
pietKxi    of    the    acceptance 
tests  of  each  central  office) 

Certrficate   of   Comptetiorv — Not 
Including  Installation. 

Waiver    ar>d    Reiease    of    Lten 
(Two  copies  from  each  sup- 
plier) 

Certificate  of  Corlractor 

X 
X 

X 

X 

X 
X 

X 

X 

X 

X 
X 
X 
X 

3 

4 

2 

3 
2 

2 

1 
2 
2 

1 
1 
1 

3 

754  

2 

1 

1 
1 

1 
2 
2 
2 

1 

517  

752a  

X 

1 

224  

X 

X 
X 
X 
X 

1 

231   

t 

213  

Certificate  (Buy  American)  

Switching  Diagram,  as  installed 
Set  of  Di-awings   {Each  set  to 
include  all  the  d'awings   're- 
quired   ur<Jer   the    Specifica- 
tion REA  Form  522). 

X 
X 

X 

1 

Appendix  C— Documents  Required  to  Closeout  Telephone  Construction  Contract  REA  Form  515 


REA  Form 
No. 


Desaiption 


No  of 
Cop»es 


Form 
avajiabie 
from  REA 


Prepared  by 


Engineer 


Contractor 


Distn  button 


Borrower 


Contiac- 
tor 


REA 


724   .. 

724a 


Fmal  Inventory  „ „ 

Final  inventory  

Contraaof's  Board  Exter^sion  (When   re- 
quired).. 
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Appendix  C— Documents  Required  to  Closeout  Telephone  Construction  Contract  REA  Form  515— 

Continued 


Desaiption 

No.  of 
Copies 

Form 
available 
from  REA 

Prepared  by 

Distnbution 

REA  Form 
No. 

Engineer 

Contractor 

Borrower 

Contrac- 
tor 

REA 

?R1 

Tatxjiation  of  Materials  Furnished  by  Bor- 
rower 

3 

1 
2 
2 

2 

3 
2 
1 

1 
1 

1 
1 

X 

1 
1 

1 

1 

213   

X 

X 

Listing  of  Construction  Change  Orders  

Waiver  and  Release  of  Lien  (Two  copies 

from  each  supplier), 
riprtifirjitp  nf  Contrartor 

X 

1 

224  

231    

527  

X 

X 
X 

X  

X 

1 

1 
1 
1 
1 
1 
1 

1 
1 

1 

1 

Final  Statenr>ent  of  Constrijction  

Reports  on  Resutts  of  Acceptance  Tests  .. 

X 
X 
X 
X 

1 
1 

1 

Tabulation  of  Staking  Sheets 

Treated  Forest  Products  Inspection  Re- 
ports or  Certificates  of  Compliance  (Pre- 
pared by  inspection  company  or  sup- 
plier). 

Final  Key  Map  (when  applicable)  

Final  Central  Office  Area  and  Town  Detail 
Maps 

X 
X 

1 

1 

APPENDIX  D.— STEP-BY-STEP  PROCEDURE  FOR  CLOSING  OUT  TELEPHONE  CONSTRUCTION  CONTRACT- 

Materials,  REA  Form  515 


-Labor  and 


Sequerx^e 


Step 

No. 


9. 

10 

11. 


12 


When 


Pnor  to  completion  of 
constnxtton. 

Upon  completion  of  con- 
struction. 


After  construction  has 
been  completed  and 
acceptarce  tests  made. 

Upon  receipt  of  letter  from 
borrower's  engineer. 


When    requested    by   the 

GFR. 
Inspection  date  scheduled 


During  inspection  

Dunng  inspection  

Dunng  inspection  

Dunng  inspection 

Upon    comptetion    of    in- 
spection. 

After  reviewing  final  docu- 
ment?. 


Borrower's  Engineer 
Borrower's  Engineer 


Borrower's  Engineer 


GFR 


REA  Fiekj  Accountant 


Borrower's  Engineer 


Borrower's  Engineer 
Contractor  

Borrower's  Engineer 
Borrower's  Engineer 

Borrower's  Engineer 
REA  GFR- 


Procedure 


Receives  instructions  from  the  GFR  concerning  the  closeout  procedure 

Prepares  the  following:  1  set  of  Key  Maps,  when  applicable,  which  show  work 
done  under  the  construction  contract  mar1<ed  with  red  pencil.  1  set  of  Detail 
Maps,  which  show  worV  done  under  the  constnxtion  contract  marked  with 
red  pencil.  1  copy  of  Tabulation  of  Staking  Sheets.  1  copy  of  tentative  Final 
Inventory,  REA  Forms  724.  724a. 

Forwards  letter  to  the  borrower  with  copies  to  the  GFR  stating  that  the  proiect 
IS  ready  for  final  inspection. 

Promptly  arranges  with  borrower,  txjrrower's  engineer,  and  contractor  for  final 
inspection  of  construction.  It  is  contemplated  that  final  inspections  will  be 
made  on  sections  of  line  as  construction  is  completed,  leaving  a  minimum 
arrxHjnt  to  be  inspected  at  this  time. 

Audits  REA  Form  281,  if  txirrower  supplied  part  of  the  materials. 

Shall  have  the  following  documents  available  for  the  GFR:  1  set  of  "as  con- 
staicted"  Key  Maps  (when  applicable).  1  set  of  "as  constructed"  Detail 
Maps.  1  copy  of  the  List  of  Construction  Change  Orders.  1  set  of  Final  Stak- 
ing Sheets.  1  copy  of  Tabulation  Staking  Sheets.  1  copy  of  Treated  Forest 
Products  Inspection  Reports  or  Certificates  of  Compliance.  1  copy  of  ten- 
tative Final  Inventory  REA  Form  724,  724a.  1  copy  of  tentative  Tabulation, 
REA  Form  231 ,  if  tx)r-owef  furnished  part  of  matenal.  1  copy  of  Report  on 
Results  of  Acceptance  Tests. 

Issues  instructions  to  contractor  covering  correctior^s  in  cortstruction  found  dur- 
ing inspection  by  GFR  in  tfie  company  of  the  borrower's  engineer  and  the 
contractor  or  his/her  representative. 

Corrects  defects  in  construction  on  basis  of  instmctions  from  tt>e  borrower's 
engineer.  The  corrections  shoukj  proceed  closely  behind  the  inspecton  in 
order  ttiat  the  borrower's  engineer  can  check  the  corrections  before  leaving 
the  system. 

With  GFR  inspects  and  approves  corrected  constnxtion. 

Marks  inspected  areas  on  the  Key  Map,  if  available,  otherwise  on  the  Detail 
Maps. 

Prepares  or  obtains  all  the  closeout  documents  listed  in  Appendix  C.  Makes 
distribution  of  the  copies  of  the  documents  as  indicated  in  Appendix  C.  For- 
wards the  documents  for  REA  to  the  GFR. 

Reviews  documents  and  distritxites  copies  as  indicated  m  Appendix  C. 
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Appendix  D.— Step-by-Step  Procedure  for  Closing  Out  Telephone  Construction  Contpact— labcr  and 

Materials,  REA  Form  515 — Continued 


Step 
No. 


13. 
14. 
15. 


Sequence 


When 


After  signing  final  inven- 
tory 

On  receipt  of  (mal  a6- 
vance. 

Dunng  next  loan  fund 
audit  review  after  final 
payment  to  contractor. 


By 


Borrower  

Borrower  

REA  Field  accountant 


Procedure 


Prepares  and  submits  (financial  Requirement  Statement,  REA  Form  481,  re- 
questing arrx)unt  necessary  to  maK.e  final  payment  due  under  contract. 
Promptly  forwards  check  for  final  payment  to  contractor 

Makes  an  examination  of  bori-OAe's  construction  'ecoras  'or  !")  compoance 
with  the  construction  contract  and  SuPpart  F  and  (2)  REA  Pc>m^  28'.  'aD- 
ulation  of  Materials  Furnished  b*  Borrowe's.  .i  an\.  tor  aporopfiate  costs 


Appendix  E.— Documents  Required  to  Close  Out  Force  Account  Outside  Plant  Constructon 


Item 
No. 


REA 
form 
No. 


Description  on  title  of  document 


No.  of  coc«€s  reouireo  and 
distnbutjon  of  documents 


Total 
No. 


Owner 


REA 


817, 
817a, 
817b 

213 


Final  inventory  fo'ce  account  construciton  and  certificate  of  engineer 


Certificate.  "Buy  Amencan"  (as  applicabie — one  from  eacti  supplier) 

Detail  maps  

Key  map  if  applicable 

Staking  sheets 

Tabulation  of  staking  sheets  

Treated  forest  porducts  inspection  reports,  rt  applicable 


0 
0 
0 
0 
0 
0 


Appendix  F.— Documents  Required  to  Closeout  Equipment  Contracts 


Descnption 

No  of  copies 

Prepared  by                               !               Distribution 

Form  fur- 
nished by 

Form 
397 

Form 
398 

Form  397 

Form  398 

Bor- 
rower 

Con- 
tractor 

REA 

Contrac- 
tor 

Engineer 

Contrac- 
tor 

Engir>eer 

REA 

238 

Construction  or  Equipment  Con- 
tract Amendment  (If  required, 
Submit  to  REA  for  approval  be- 
fore other  doseout  documents.). 

Certificate  of  Comptetion — Special 
Equipment  Contract  (Including 
Installation). 

Certificate  of  Completion — Special 
Equipment  Contract  (Not  includ- 
ing Installation). 

Certificate  of  Contractor  arxj  In- 
demnity Agreement. 

Certificate  (Buy  Amencan)   

Report  in  writing,  irKluding  all 
measurements  and  ottier  infor- 
mation required  under  Part  II  of 
the  applicable  specifications. 

Set  of  maintenance  recommenda- 
tions for  all  equipment  furnished 
urxler  the  contract. 

3 
3 

2 

2 
2 

1 

3 

3 

2 

2 

1 

X 

X 
X 

X 

X 

X 

3 

396 

1 

1 

1 

1 
1 

1 

1 
1 

1 

396a 

X 

X 
X 

X 

1 

744 

1 

213 

X 

t 

X 

1 

X 
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Dated;  Februao'  25.  1994. 
Bob  J.  Nash. 

i'nder  Secretary.  Small  Community  and  Fural 
Deve/opmenf. 
IFR  Doc.  94-1858  Filed  3-3-94;  8:45  ami 

BILUNG  COOC  MIO-IS-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFR  Part  430 

[Docket  No.  EE-RM-e3-701] 

Energy  Conservation  Program  for 
Consumer  Products 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Availability  of  letters. 

SUMMARY:  The  Department  of  Energy 
today  gives  notice  that  copies  of  three 
letters  related  to  the  "Background" 
statement  in  a  pending  notice  of 
proposed  rulemaking,  58  FR  67710 
(December  22,  1993).  have  been  placed 
in  the  Freedom  of  Information  Reading 
Room  for  public  inspection.  That 
document  contains  proposed 
amendments  to  the  existing  test 
procedure  applicable  to  clothes  washers 
under  10  CFR  part  430,  subpart  B. 
appendix  J.  Two  of  the  letters  involve  an 
exchange  of  correspondence  between 
the  Department  and  the  Whirlpool 
Corporation  regarding  the  meaning  of 
the  existing  test  procedure.  The  third 
letter  conveys  copies  of  the  first  two 
letters  to  all  clothes  washer 
m.anufacturers. 

ADDRESSES:  Copies  of  the  three  letters 
may  be  read  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  lE-190.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Hui,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-43,  Fon^stal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586- 
7140. 

Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-72.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585,  (202) 
586-9507. 


Issued  in  Washington,  DC.  February  28, 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
^ene^^vble  Energy. 
[FR  Doc.  94-5008  Filed  3-3-94;  8:45  am) 

BILLING  CODE  M50-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Nonmember  and  Public  Unit  Accounts 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  amendments. 

SUMMARY:  Currently  federally  insured 
credit  unions  that  wish  to  maintain 
public  unit  and  nonmember  accounts  in 
excess  of  20  percent  of  their  total  shares 
must  have  a  waiver  request  approved  by 
the  Regional  Director.  The  waiver 
request  must  include  a  plan  setting  forth 
the  intended  sources  and  uses  of  the 
funds.  The  proposed  amendments 
would  change  the  amount  of 
nonmember  and  public  unit  accounts 
that  a  credit  union  may  maintain, 
without  a  waiver,  to  20  percent  of  total 
shares  or  $1.5  million,  whichever  is 
greater.  Credit  unions  accepting 
nonmember  accounts  in  excess  of  20 
percent  of  total  shares  but  not  greater 
than  $1.5  million  would,  as  under  the 
current  rule,  be  required  to  develop  a 
written  plan  and  send  it  to  the  Regional 
Director.  Prior  NCUA  approval, 
however,  would  no  longer  be  required. 
DATES:  Comments  must  be  postmarked 
by  April  4,  1994. 

ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board,  1775 
Duke  Street,  Alexandria.  Virginia 
22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKenna,  Staff  Attorney, 
Office  of  General  Counsel,  at  the  above 
address,  or  telephone;  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  NCUA  Board,  as  part  of  its 
ongoing  program  of  regulatory  review, 
proposes  to  revise  the  regulation  under 
which  federally  insured  credit  unions 
maintain  nonmember  and  public  unit 
accounts.  Federal  credit  unions  (FCUs) 
are  authorized  by  section  107(6)  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1757(6))  to  receive  nonmember  shares 
from  other  credit  unions,  from  certain 
governmental  entities  ("public  units") 
and,  if  the  credit  union  has  a  "low- 
income"  designation  from  NCUA.  from 


other  outside  sources.  These 
nonmember  shares,  and  equivalent 
accounts  authorized  for  federally 
insured  state  credit  unions  under  the 
state  law  are  defined  by  section  101(5) 
of  the  Act  (12  U.S.C.  1752(5))  as 
"accounts"  and  "member  accounts"  for 
purposes  of  the  various  provisions  of 
the  ECU  Act,  including  those 
establishing  insurance  coverage  by  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF). 

NCUA's  current  regulation  on 
nonmember  accounts  requires  any 
federally-insured  credit  union  that 
wishes  to  accept  nonmember  accounts 
in  excess  of  20  percent  of  total  shares  to 
submit  to  NCUA  a  plan  setting  forth  the 
intended  use  of  the  funds  and  obtain 
NCUA  approval.  This  rule  was  imposed 
in  December  1988  (53  FR  50918.  12/19/ 
88)  in  response  to  mismanagement  and 
misuse  of  nonmember  accounts  by  some 
credit  unions.  Pursuant  to  §  741.6  of 
NCUA's  Regulations,  federally-insured 
state  chartered  credit  unions  must 
adhere  to  NCUA's  requirements 
regarding  nonmember  accounts. 

B.  Discussion 

In  most  credit  unions,  the  only  forms 
of  nonmember  accounts  are  public  unit 
and  credit  union  accounts.  However,  as 
described  above,  credit  unions  with  a 
low-income  designation  from  NCUA  are 
authorized  to  accept  nonmember 
accounts  from  any  source. 

When  the  current  nonmember 
account  rule  was  instituted.  NCUA's 
concern  with  these  accounts  stemmed 
from  abuses  involving  large  sums  of 
money,  often  in  excess  of  the  $100,000 
limit.  In  order  to  attract  and  retain  these 
accounts,  some  credit  unions  paid 
higher  than  market  dividend  rates.  Large 
influxes  of  fimds  into  credit  unions 
caused  asset/liability  management 
problems  that  were  often  not  within 
management's  expertise  to  control.  In 
some  cases,  the  total  amoant  of  such 
account  was  far  in  excess  of  the  amount 
necessary  to  meet  the  legitimate  needs 
of  the  members  and  was  used  to  fund 
high  risk  loans  and  questionable 
investments. 

The  imposition  of  the  20  percent 
limitation  has  virtually  eliminated 
problems  involving  normiember  funds. 
As  discussed  more  fully  below, 
however,  the  process  of  requesting 
waivers,  which  has  fallen  almost 
entirely  on  low-income  credit  unions, 
has  proven  burdensome  for  some  credit 
unions.  The  purpose  of  this  proposal  is 
to  reduce  that  burden  without 
significantly  increasingly  the  risk  to  the 
credit  union  system  and  the  NCUSIF. 

As  of  June  1993,  only  57  low-income 
credit  unions  out  of  146  maintained 


Federal  Register  /  Vol.  59,  No.  43  /  Friday,  March  4,  1994  /  Proposed  Rules  10335 


nonmember  accounts.  The  total  dollar 
amount  of  these  accounts  was 
approximately  nineteen  million,  with 
the  average  dollar  amount  per  low- 
income  credit  union  approximately 
$339,000.  Sur%'eys  indicate  that  low- 
income  credit  unions  maintaining 
nonmember  accounts  are  currently 
paying  below  market  rates  on  the  vast 
majority  of  these  funds.  It  appears  that 
most  low-income  credit  unions,  as  most 
other  credit  unions,  use  nonmember 
accounts  prudently  and  do  not  maintain 
excessive  amounts  of  these  funds. 

NCUA  recognizes  that  nonmember 
accounts  can  be  crucial  to  a  low-income 
credit  union  in  meeting  the  fundamental 
purpose  of  a  credit  union:  Promoting 
thrift  and  creating  a  source  of  credit  for 
its  members.  Nonmember  funds  can  be 
invested  to  provide  earnings  that  are 
paid  out  to  members  in  the  form  of 
dividends,  and  they  can  provide  a 
source  of  much  needed  loan  funds. 
Moreover,  nonmember  accounts  can 
generate  income  that  can  be  a  source  of 
badly  needed  capital. 

Over  the  period  from  the  adoption  of 
the  regulation  in  1988  through  June 
1993,  50  of  59  waiver  requests  (85%) 
have  been  approved.  This  suggests  that 
most  waiver  requests  have  been  justified 
and  acceptable  to  the  regional  director. 
Although  a  high  percentage  of  the 
waivers  have  been  approved,  the 
procedure  has  proven  burdensome  for 
some  credit  unions.  Given  the  small 
asset  size  of  most  credit  unions,  the  20 
percent  limit  frequently  requires 
waivers  for  small  amounts  of  funds  that 
pose  very  little  risk  to  the  credit  union 
and  the  NCUSIF.  Both  credit  unions  and 
NCUA  may  be  expending  much  more 
time  and  paperwork  on  waiver  requests 
than  safety  and  soundness  requires. 

Although  the  NCUA  Board  remains 
concerned  with  the  potential  misuse  of 
nonmember  accounts,  the  Board 
believes  that  a  modification  of  the  20 
percent  limit  may  be  justified.  The 
Board  is  proposing  the  following 
changes  to  the  rule. 

It  is  proposed  that  a  credit  union  be 
able  to  maintain  permissible 
nonmember  accounts  up  to  20  percent 
of  total  shares  or  $1.5  million, 
whichever  is  greater,  before  a  waiver  by 
the  regional  director  is  required.  This 
change  recognizes  the  benefit  of  a 
limitation  on  nonmember  accounts  but 
also  allows  a  credit  union  to  maintain 
a  reasonable  amount  of  nonmember 
accounts,  up  to  $1.5  million,  without 
requesting  one  or  more  waivers  from  the 
regional  director. 

As  under  the  current  rule,  all  credit 
unions  accepting  nonmember  accounts 
in  excess  of  20  percent  of  total  shares 
would  be  required  to  have  a  plan  for  the 


use  of  such  deposits.  Further,  the  plan 
would  be  submitted  to  the  Regional 
Director  for  information.  Prior  NCUA 
approval  would  be  required,  however, 
only  for  amounts  in  excess  of  both  20% 
and  $1.5  million. 

The  plan  would  describe  how 
nonmember  accounts  will  be  used  to 
serve  the  credit  union's  membership, 
i.e.,  by  providing  loanable  funds  to  its 
members  or  through  increased  earnings. 
This  requirement  should  ensure  that 
federally-insured  credit  unions  have  a 
reasonable  plan  in  place  for  the  use  of 
the  funds.  As  under  the  current  rule,  the 
plan  would  provide  for  matching 
maturities  of  nonmember  accounts  with 
corresponding  assets,  or  a  justification 
for  any  mismatch;  and  provide  for  an 
adequate  income  spread  between  public 
unit  and  nonmember  shares  and 
corresponding  assets.  The  credit  union 
would  submit  the  plan  to  the  regional 
director,  prior  to  receiving  nonmember 
accounts  in  excess  of  20  percent,  for 
NCUA's  information  and  monitoring. 
NCUA  approval  would  not  be  required 
before  the  credit  union  accepts 
additional  nonmember  accounts,  unless 
the  aggregate  amount  exceeded  both 
20%  of  shares  and  $1.5  million. 

The  proposed  amendments,  if 
adopted,  would  allow  small  credit 
unions  to  receive  significant  amounts  of 
nonmember  shares,  in  relation  to  their 
total  shares,  without  the  prior  NCUA 
approval  that  has  been  required  since 
1988.  The  Board  is  committed  to 
working  with  tliese  credit  unions  to 
ensure  that  nonmember  funds  are  used 
in  a  safe  and  sound  manner  to  benefit 
their  membership.  In  this  connection, 
the  Board  requests  comment  on  whether 
periodic  reporting  on  the  sources  and 
uses  of  nonmember  shares,  in  excess  of 
20  percent  of  total  shares,  should  be 
established.  The  Board  may  consider  a 
monthly  or  quarterly  reporting 
requirement  or  alternatively,  revisions 
to  the  NCUA  Call  Report  (NCUA  Form 
5300),  to  gather  additional  information 
on  sources  and  uses  of  nonmember 
funds. 

C.  Request  for  Comments 

The  Board  also  requests  comment  on 
a  related  issue;  the  length  of  an 
approved  waiver,  in  those  cases  where 
a  waiver  request  and  approval  are  still 
required.  The  regulation  currently  states 
in  §  701.32(b)(2)  that  the  waiver  request 
will  normally  be  for  a  two-year  period. 
Although  the  Board  believes  this 
language  provides  the  regional  director 
with  sufficient  discretion  to  approve 
waivers  for  a  shorter  or  longer  period, 
the  Board  is  requesting  comment  on 
whether  a  nondiscretionary  time  period 
for  the  waiver  should  be  stated,  possibly 


three  years,  or  whether  the  waiver 
should  be  open-ended  and  only 
terminated  upon  action  by  the  regional 
director  or  the  credit  union. 

Paperwork  Reduction  Act 

The  proposed  amendments  do  not 
change  papenvork  requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  proposed  regulation 
may  have  on  a  substantial  number  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets).  The  revised 
rule  is  generally  less  restrictive  than  the 
current  regulation.  Overall,  the  NCUA 
Board  expects  the  change  to  benefit 
credit  unions  by  permitting  them  to 
maintain  a  larger  amount  of  nonmember 
accounts  before  requesting  a  waiver 
from  the  Regional  Director.  Accordingly, 
the  Board  determines  and  certifies  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibihty 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The 
amendment  applies  to  federally-insured 
state-chartered  credit  unions  that  accept 
public  unit  and  nonmember  accounts. 
The  proposed  rule  would  make  it 
possible  for  a  federally-insured  credit 
union  to  accept  a  larger  amount  of 
nonmember  deposits  without  requesting 
an  exemption. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions,  Nonmember  accounts, 
Public  units. 

By  the  National  Credit  Union 
Administration  Board  on  February  28, 1994. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755.  1756, 
1757.  1759.  1761a.  1761b.  1766.  1767,  1782. 
1784, 1787  and  1789.  Section  701. 6  is  also 
authorized  by  31  U.S.C  3717  Section  701  31 
is  also  authorized  by  15  U.S.C  1601  et  seq.. 
42  U.S.C  1861  and  42  U.S.C  3601-3610. 

2.  It  is  proposed  that  §  701.32(b)  be 
amended  by  redesignating  paragraphs 
(b)(2)  through  (b)(4)  as  paragraphs  (b)(4) 
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through  rb)(fi)  respectively,  revising 
paragraph  (b)(1)  and  the  newly 
designated  (b)(6).  and  adding  new 
paragraphs  (b)(2)  and  (b)(3)  to  read  as 
follows: 

§  701 .32    Payments  on  shares  by  public 

units  and  nonmembers,  ami  low-income 

designation. 

.         «         •         •        • 

(b)  Limitations.  (1)  Unless  a  greater 
amount  has  been  approved  by  the 
Regional  Director,  the  maximum 
amount  of  all  public  unit  and 
nonmember  accounts  shall  not.  at  any 
given  time,  exceed  20%  of  the  total 
shares  of  the  federal  credit  union  or  Si. 5 
million,  whichever  is  greater. 

(2)  Before  accepting  any  public  unit  or 
nonmember  shares  in  excess  of  20%  of 
total  shares,  the  board  of  directors  must 
adopt  a  specific  plan  concerning  the 
intended  use  of  these  shares.  The 
v\Titten  plan  must  include:  (i)  A 
statement  of  the  credit  union's  need, 
sources  and  intended  uses  of  public  unit 
and  nonmember  shares; 

(ii)  Provision  for  matching  maturities 
of  public  unit  and  nonmember  shares 
with  corresponding  assets,  or 
justification  for  any  mismatch;  and 

(iii)  Provision  for  adequate  income 
spread  between  public  unit  and 
nonmember  shares  and  corresponding 
assets. 

(3)  A  federal  credit  union  seeking  an 
exemption  from  the  limits  of  paragraph 
(b)(1)  of  this  section  must  submit  to  the 
Regional  Director  a  written  request 
including:  (i)  The  new  maximum  level 
of  public  unit  and  nonmember  shares 
requested,  either  as  a  dollar  amount  or 
a  percentage  of  total  shares; 

(ii)  The  plan  adopted  by  the  credit 
union's  board  of  directors  concerning 
the  use  of  public  unit  and  nonmember 
shares; 

(iii)  .\  copy  of  the  credit  union's  latest 
financial  statement;  and 

(iv)  A  copy  of  the  credit  union's  loan 
and  investment  policies. 
*        •        «        •        * 

(6)  Upon  expiration  of  an  exemption, 
nonmember  shares  currently  in  the 
credit  union  in  excess  of  the  limits 
established  pursuant  to  paragraph  (b)(1) 
of  this  section  will  continue  to  be 
insured  by  the  National  Credit  Union 
Insurance  Fund  within  applicable 
limits.  No  new  shares  in  excess  of  the 
limits  established  pursuant  to  paragraph 
(b)(1)  of  this  section  shall  be  accepted. 
Existing  share  certificates  in  excess  of 
the  limits  established  pursuant  to 
paragraph  (b)(1)  of  this  section  may 
remain  in  the  credit  union  only  until 
maturity. 

[FR  Doc.  94-4977  Filed  3-3-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION       SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-07-AD] 

Airv/orthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  747-400  series  airplanes. 
This  proposal  would  require  various 
inspections  and  functional  tests  of  the 
thrust  reverser  control  and  indication 
system,  and  correction  of  any 
discrepancy  found.  This  proposal  is 
prompted  by  an  investigation  to 
determine  the  controllability  of  Model 
747  series  airplanes  following  an  in- 
flight thrust  reverser  deployment,  which 
has  revealed  that,  in  the  event  of  thrust 
reverser  deployment  during  high-speed 
climb  or  during  cruise,  these  airplanes 
could  experience  control  problems.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  the  integrity  of 
the  fail  safe  features  of  the  thrust 
reverser  system  by  preventing  possible 
failure  modes  in  the  thrust  reverser 
control  system  that  can  result  in 
inadvertent  deployment  of  a  thrust 
reverser  during  flight. 
DATES:  Comments  must  be  received  by 
April  29,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
07-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Regimbal,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton,  Washington 
98055-^056;  telephone  (206)  227-2687; 
fax  (206)  227-1181. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  a_s 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention;  Rules  Docket  No. 
94-NM-07-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  May  1991,  a  Boeing  Model  767 
series  airplane  was  involved  in  an 
accident  in  which  a  thrust  reverser 
deployed  inadvertently  during  Hight. 
While  the  investigation  of  the  accident 
has  not  revealed  the  cause  of  that 
deployment,  it  has  identified  a  number 
of  possible  failure  modes  in  the  thrust 
reverser  control  system.  Inadvertent 
deployment  of  a  thrust  reverser  during 
flight  could  result  in  reduced 
controllability  of  the  airplane. 

The  FAA  and  the  aviation  industry- 
are  conducting  an  in-depth  investigation 
of  the  thrust  reverser  systems  installed 
on  various  types  of  large  transport 
airplanes.  In  particular,  this 
investigation  has  focused  on  airplane 
controllability  in  the  event  of  an  in- 
flight deployment  of  a  thrust  reverser, 
and  thrust  reverser  reliability  in  general. 
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Based  on  the  data  gathered  from  this 
ongoing  investigation,  the  FAA  has 
issued  several  airworthiness  directives 
(AD)  to  require  periodic  inspections  and 
tests  of  the  thrust  reverser  systems  on 
certain  Boeing  Model  757  and  767  series 
airplanes  [for  example,  reference  AD 
91-20-09,  Amendment  39-8043  (56  FR 
46725.  September  16,  1991)  for  certain 
Model  757  series  airplanes:  and  AD  92- 
24-03,  Amendment  39-S408  (57  FR 
53258,  November  9.  1992)  for  certain 
Model  767  series  airplanes].  In  addition, 
the  FAA  has  issued  or  proposed  several 
AD's  to  require  an  additional  locking 
device  on  thrust  reversers  that  are 
installed  on  Model  737-300/^00/-500. 
757,  and  767  series  airplanes.  This 
action  was  taken  to  enhance  the  level  of 
reliability  on  airplane  models  that  were 
determined  to  have  unacceptable  flight 
characteristics  following  an  in-flight 
deployment  of  a  thrust  reverser. 

Until  now.  the  investigation  of  thrust 
reverser  system  reliability  on  Boeing 
Model  747  series  airplanes  has  not  been 
given  as  high  a  priority  as  the  other 
Boeing  models  because  Model  747 
series  airplanes  have  never  experienced 
control  problems  as  a  result  of  an  in- 
flight thru,st  reverser  deplo>-ment.  In 
fact,  previously  there  had  been  at  least 
29  incidents  in  which  the  thrust 
reverser  installed  on  Model  747  series 
airplanes  powered  by  Pratt  &  Whitney 
JT9D  series  engines  deployed  during 
flight  and  the  airplane  was  still 
controllable.  Based  on  this  long  safety 
record  and  the  available  evidence  up  to 
this  time,  it  has  been  accepted  generally 
that  all  Model  747  series  airplanes 
would  be  shown  to  be  controllable 
throughout  the  fliglit  envelope  following 
an  in-flight  thrust  reverser  deployment. 

Recently,  however,  Boeing  nas 
responded  to  an  F.\A  request  for  further 
investigation  to  determine  the 
controllability  of  Model  747  series 
airplanes  following  an  in-flight  thrust 
reverser  deployment.  The  investigation 
results  thus  far  indicate  that  Model  747- 
400  series  airplanes  could  experience 
certain  control  problems  in  the  event  of 
a  thrust  reverser  deployment  occurring 
during  high  speed  climb  or  during 
cruise. 

In  light  of  this  new  information,  the 
FAA  has  determined  that  certain 
inspections  and  functional  tests  of  the 
thrust  reverser  control  and  indication 
system  on  Model  747-400  series 
airplanes,  similar  to  those  required 
previously  for  Model  757  and  767  series 
airplanes,  are  necessary  as 
precautionary  actions  to  provide  an 
acceptable  level  of  safety  for  Model 
747—400  series  airplanes. 
Accomplishment  of  these  inspections 
and  functional  tests  is  intended  to 


reduce  the  exposure  of  the  airplane  to 
potential  undetected  single  failures  in 
the  thrust  reverser  control  system.  The 
presence  of  an  undetected  failure  in  the 
thrust  reverser  control  system,  in  some 
cases,  can  increase  the  likelihood  of  an 
uncommanded  thrust  reverser 
deployment  in  the  event  of  an 
additional  thrust  reverser  control  system 
failure. 

The  assessment  of  the  thrust  reverser 
system  reliabilitv  of  Model  747-100, 
-200,  -300,  SP.  and  SR  series  airplanes 
is  continuing.  The  FA.^  may  consider 
rulemaking  action  for  those  airplanes 
based  upon  the  results  of  that 
assessment. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletins  747-78-2112, 
dated  November  11,  1993  (for  Model 
747-400  series  airplanes  powered  by 
Pratt  &  Whitney  PW4000  series 
engines);  747-78-2113,  dated  November 
11,  1993  (for  Model  747-400  series 
airplanes  powered  by  General  Electric 
CF6-80C2  series  engines):  and  747-78- 
2115,  dated  October  28,  1993  (for  Model 
747—400  series  airplanes  powered  by 
Rolls-Royce  RB211-524G/H  series 
engines).  These  service  bulletins 
describe  procedures  for  various 
inspections  and  functional  tests  of  the 
thrust  reverser  control  and  indication 
system,  and  correction  of  any 
discrepancy  found. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  various  inspections  and 
functional  tests  of  die  thrust  reverser 
control  and  indication  system,  and 
correction  of  any  discrepancT  found 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

This  proposed  AD  also  would  require 
that  operators  submit  a  report  of  initial 
inspection  and  test  results  to  the  FAA. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified  for 
these  airplanes,  at  which  time  the  FAA 
may  consider  further  rulemaking. 

There  are  approximately  286  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  39  Model  747— iOO  series 
airplanes  powered  by  Pratt  &  Whitney 
PW4000  series  engines  of  U.S.  registry' 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  48 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
imjMct  of  the  proposed  AD  on  U.S. 
operators  of  Model  747—400  series 
airplanes  powered  by  Pratt  &  Whitney 


PW4000  series  engines  is  estimated  to 
be  $102,960.  or  $2,640  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Currently,  there  are  no  Model  747- 
400  series  airplanes  powered  by  General 
Electric  CF6-^0C2  series  engines  on  the 
U.S.  Register.  However,  should  one  of 
these  airplanes  be  imported  and  placed 
on  the  U.S.  Register  in  the  future,  it 
would  require  approximately  60  work 
hours  to  accomplish  the  proposed 
actions,  at  an  average  labor  charge  of 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
would  be  $3,300  per  airplane. 

Additionally,  there  are  no  Model  747- 
400  series  airplanes  powered  by  Rolls- 
Royce  RB211-524G/H  series  erigines  on 
the  U.S.  Register  at  this  time.  However, 
should  one  of  these  airplanes  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  30  hours  to  accomplish 
the  proposed  actions,  at  an  average  labor 
charge  of  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  would  be  $1,650  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in!  4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11  89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airw^orthiness 
directive: 

Boeing:  Docket  94-NM-07-AD. 

Applicability-:  All  Model  747-400  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  For  Model  747-400  series  airplanes 
powered  by  Pratt  &  Whitney  PW4000  series 
engines:  Accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with  Boeing 
Service  Bulletin  747-78-2112,  dated 
November  11, 1993. 

(1)  Within  90  days  after  the  effective  date 
of  this  AD.  perform  an  Inspection  to  detect 
damage  to  the  bullnose  seal  on  the  translating 
sleeve  of  the  thrust  reverser  in  accordance 
with  paragraph  C  of  the  Accomplishment 
Instructions  of  the  service  bulletin;  and 
perform  a  test  of  the  lock  mechanism  of  the 
center  locking  actuator  in  accordance  with 
paragraph  E.  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Repeat 
this  inspection  and  test  thereafter  at  intervals 
not  to  exceed  1 .000  hours  time-in-service. 

(2)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  inspections  and 
functional  tests  of  the  thrust  reverser  control 
and  indication  systems  in  accordance  with    . 
paragraphs  A  ,  B.,  D..  and  F.  through  M.  of 
the  Accomplishment  Instructions  of  the 
Service  Bulletin.  Repeat  these  inspections 
and  functional  tests  thereafter  at  intervals  not 
to  exceed  15  months. 

(b)  For  Model  747-400  series  airplanes 
powered  by  General  ElecUic  CF&-80C2  series 
engines:  Accomplish  paragraphs  (b)(1)  and 
(b)(2)  of  this  .AD  in  accordance  with  Boeing 
Service  Bulletin  747-78-2113.  dated 
November  11,  1993. 

(1)  Within  90  days  after  the  effective  date 
of  this  AD.  perform  an  inspection  to  detect 
damage  to  the  bullnose  seal  on  the  translating 
sleeve  of  the  thrust  reverser  in  accordance 
with  paragraph  B.  of  the  Accomplishment 
Instructions  of  the  service  bulletin;  and 
perform  a  continuity  test  of  the  {xwition 
switch  module  of  the  center  drive  unit  (CDU) 
and  a  cone  brake  test  of  the  CDU  in 
accordance  with  paragraph  C.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  the  inspection  and  tests 


thereafter  at  intervals  not  to  exceed  1,000 
hours  time-in-service. 

(2)  Within  6  months  after  the  effective  date 
of  this  AD.  perform  inspections  and 
functional  tests  of  the  thrust  reverser  control 
and  indication  systems  in  accordance  with 
paragraphs  A..  D..  F..  G..  H..  and  J.  through 
M.  of  the  Accomplishment  Instructions  of  the 
Service  Bulletin.  Repeat  these  inspections 
and  functional  tests  thereafter  at  intervals  not 
to  exceed  15  months. 

(c)  For  Model  747-400  series  airplanes 
powered  by  Rolls-Royce  RB211-524G/H 
series  engines:  Within  6  months  after  the 
effective  date  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  15  months,  perform 
inspections  and  functional  tests  of  the  thrust 
reverser  control  and  indication  systems  in 
accordance  with  paragraphs  D.  through  K.  of 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-78-2115,  dated  October 
28. 1993. 

(d)  If  any  of  the  inspections  and/or 
functional  tests  required  by  this  AD  cannot 
be  successfully  perform.ed,  or  if  any 
discrepancy  is  found  during  those 
inspections  and/or  functional  tests,  prior  to 
further  flight,  correct  the  discrepancy  found, 
in  accordance  with  Boeing  Service  Bulletin 
747-78-2112.  dated  November  11.  1993  (for 
Model  747-400  series  airplanes  powered  by 
Pratt  &  Whitney  PW4000  series  engines): 
747-78-2113.  dated  November  11,  1993  (for 
Model  747-400  series  airplanes  powered  by 
General  Electric  CF6-80C2  series  engines);  or 
747-78-2115.  dated  October  28,  1993  (for 
Model  747-400  series  airplanes  powered  by 
Rolls-Royce  RB211-524G/H  series  engines); 
as  applicable. 

(e)  Within  10  days  after  performing  each 
initial  inspection  and  test  required  by  this 
AD.  submit  a  report  of  the  inspection  and/or 
test  results,  both  positive  and  negative,  to  the 
FAA,  Seattle  Aircraft  Certification  Office 
(ACO).  ANM-IOOS,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-1056;  fax  (206) 
227-1181.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO,  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note.  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
op)erate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton,  Washington,  on  February 
28,  1994. 

Darreil  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-4953  Filed  3-3-94;  8:45  am) 
BILUNO  CODE  491»-t3-U 


14  CFR  Part  39 

[Docket  No.  93-NM-212-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspection  to  detect  cracking  of  certain 
fuselage  longitudinal  lap  joints,  repair  of 
any  cracking  found,  and  replacement  of 
the  countersunk  fasteners  in  those  laps 
joints  with  protruding  head  fasteners. 
This  proposal  is  prompted  by  a 
structural  reassessment  of  Model  747 
series  airplanes.  The  artions  specified 
by  the  proposed  AD  are  intended  to 
prevent  skin  cracking  in  the 
longitudinal  lap  joints  of  certain 
stringers,  which  can  lead  to  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
April  29.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F,\A),  Transport 
Airplane  Directorate,  ANM-103. 
Attention;  Rules  Docket  No.  93-NM- 
212-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  980.55-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FA.A.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206) 227-1181 
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SUPPLEMENTARY  INFORMATIOM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspecis  of 
the  proposed  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubiic  contact 
concerned  with  the  substance  of  thus 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-212-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA.A.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-212-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

Recently,  the  Boeing  Commercial 
Airplane  Group,  manufaciurer  of  Model 
747  series  airplanes,  conducted  a 
structural  reassessment  of  these 
airplanes.  The  FAA  has  reviewed  the, 
results  of  this  reassessment  and  has 
determined  that  the  longitudinal  lap 
joints  of  Stringer  (S-)12  are  critical  to 
the  structural  integrity  of  these 
airplanes. 

.    The  upper  skin  in  the  S-12 
longitudinal  lap  joints  are  made  of 
waffle  doublers  that  are  hot  bonded  to 
skin  panels.  The  S-12  longitudinal  lap 
joints  have  three  rows  of  countersunk 
fasteners.  The  depth  of  the  countersink 
exceeds  the  thickjness  of  the  skin  panel. 
If  the  waffle  doubler  disbonds  from  the 
•^kin  panel,  the  resultant  sharp  edges  at 
the  longitudinal  lap  joint  fasteners  can 


cause  fatigue  cracking  at  the  fastener 
holes. 

Skin  cracking  in  the  longitudinal  lap 
joints  of  S-12L  and  S-12R.  if  not 
detected  and  corrected,  could  result  in 
rapid  decompression  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2366. 
dated  August  6,  1992,  that  describes 
procedures  for  repetitive  high  frequency 
eddy  current  (HFEC)  inspections  to 
detect  cracking  of  the  skin  around  the 
fasteners  in  the  upper  row  of  the 
longitudinal  lap  joints  of  S-12L  and  S- 
12R  from  station  520  to  station  741.1, 
and  replacement  of  the  countersunk 
fasteners  in  these  longitudinal  lap  joints 
with  protruding  head  fasteners. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  external  HFEC 
inspections  to  detect  cracking  of  the 
skin  around  the  fasteners  in  the  upper 
row  of  the  longitudinal  lap  joints  of  S- 
12L  and  S-12R  from  station  520  to 
station  741.1,  and  replacement  of  the 
countersunk  fasteners  in  these 
longitudinal  lap  joints  with  protruding 
head  fasteners.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  This  proposal  also 
would  require  repair  of  all  cracking  in 
accordance  with  procedures  spe<jfied  in 
the  747  Structural  Repair  Manual. 

This  proposal  is  applicable  only  to 
airplanes  having  line  numbers  201 
through  230.  Since  the  tolerance 
specifications  for  the  bonding  process 
for  airplanes  manufactered  after  line 
number  230  were  more  stringent,  those 
airplanes  are  not  subject  to  the  unsafe 
condition  addressed  by  this  proposed 
AD. 

There  are  approximately  30  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1 2  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  17  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  inspections  on  U.S.  operators 
is  estimated  to  be  $11,220,  or  $935  per 
airplane. 

The  FAA  estimates  that  it  would  take 
approximately  302  work  hours  per 
airplane  to  accomplish  the  proposed 
requirement  to  replace  fasteners,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  be 
nominal  in  cost.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposied 
requirement  to  replace  fasteners  on  U.S. 


operators  is  estimated  to  be  S  199.320,  or 
$16,610  per  airplane. 

Based  on  the  figures,  above,  the  total 
cost  impact  of  the  proposed  actions 
(cost  of  inspections  added  to  the  cost  of 
replacement  of  fasteners)  on  U.S. 
operators  is  estimated  to  be  $210,540.  or 
$17,545  per  airplane. 

The  FAA  recognizes  that  the  proposed 
replacement  of  fasteners  would  require 
a  large  number  of  work  hours  to 
accomplish.  However,  the  4-year 
compliance  time  specified  in  paragraph 
(b)  of  this  proposed  AD  should  allow 
ample  time  for  the  replacement  of  the 
fasteners  to  be  accomplished 
coincidental !y  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore. 
in  accordance  Vk-ith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  di.scussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulators  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  tlie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
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CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  DS.C.  106(i):  and  14  CFR 
11  89. 

§39.13    [Amend«d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-212-AD 

Applicability:  Model  747  series  airplanes, 
having  line  numbers  201  through  230 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15.000  total 
flight  cycles  or  within  1.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  an  external  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  of  the  skin  at  the  upper  row 
of  countersunk  fasteners  in  the  longitudinal 
lap  jointsof  Stringer  (S-)12L  and  S-12R  from 
station  520  to  station  741.1.  in  accordance 
with  Boeing  Service  Bulletin  747-53-2366, 
dated  August  6. 1992. 

(1)  If  no  cracking  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4.000  flight  cycles  until  the 
replacement  of  fasteners  required  by 
paragraph  (b)  of  this  AD  is  accomplished. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  747 
Structural  Repair  Manual.  After  repair,  repeat 
the  inspection  at  intervals  not  to  exceed 
4,000  flight  cycles  until  the  replacement  of 
fasteners  required  by  paragraph  (b)  of  this  AD 
is  accomplished. 

fb)  Prior  to  the  accumulation  of  20.000 
total  flight  cycles  or  within  4  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  the  countersunk  fasteners  in  the 
upper  row  of  the  longitudinal  lap  joints  of  S- 
12L  and  S-12R  from  station  520  to  station 
741.1  with  protruding  head  fasteners  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2366.  dated  August  6,  1992. 
Replacement  of  these  fasteners  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(c)  Pnor  to  the  accumulation  of  10,000  total 
flight  cycles  after  replacement  of  the 
countersunk  fasteners  required  by  paragraph 
(b)  of  this  AD,  perform  an  external  HFEC 
inspection  to  detect  cracking  of  the  skin  at 
the  upper  row  of  protruding  head  fasteners 
in  the  longitudinal  lap  joints  of  S-12L  and 
S-12R  from  station  520  to  station  741.1  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2366,  dated  August  6.  1992. 

(1)  If  no  cracking  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3.000  flight  cycles. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  747 


Structural  Repair  Manual.  After  repair,  repeat 
the  inspection  at  intervals  not  to  exceed 
3,000  flight  cycles. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  .Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  f>ermits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  February 
28, 1994. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\ice. 
IFR  Doc.  94-4954  Filed  3-3-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  g3-NM-213-AD] 

Airworthiness  Directives;  Canadair 
Model  CL-600-2B19  (Regional  Jet) 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTK)N:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Canadair  Model  CL-600-2B19 
(Regional  Jet)  series  airplanes.  This 
proposal  would  require  modification  of 
the  stall  protection  system  (SPS)  input 
wiring,  a  revision  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  that  a  pre-flight  check  of  the 
slip/skid  indications  must  be  conducted 
prior  to  engine  start;  and  modification  of 
the  attitude  and  heading  reference 
system  (AHRS).  This  proposal  is 
prompted  by  a  report  that  the  AHRS 
could  send  conflicting  input  to  the  stall 
protection  computer  (SFC)  on  the 
airplane.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  loss  of  stall  warning  protection  on 
the  airplanes. 

DATES:  Comments  must  be  received  by 
April  29, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
213-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  A, 
Montreal,  Quebec  H3C  309.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA. 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  Valley  Stream, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Electrical  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-213-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-213-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Canadair 
Model  CL-600-2B19  series  airplanes. 
Transport  Canada  advises  that  the 
attitude  and  "heading  reference  system 
(AHRS)  could  send  conflicting  input  to 
the  stall  protection  computer  (SPC)  on 
these  airplanes.  When  the  AHRS  sends 
input  to  the  SPC.  the  left-  and  right- 
hand  channels  on  the  SPC  receive  and 
compare  that  input.  The  SPC  has  a  built- 
in  feature  that  compares  lateral 
acceleration  from  these  channels.  When 
the  SPC  recognizes  unequal  lateral 
acceleration  signals  of  0.03g  or  higher, 
it  will  inhibit  the  stall  horn,  light,  and 
stick  push  command,  and  an  "SPS 
FAILURE"  caution  message  will  display 
on  the  primary  flight  display.  Due  to  a 
build-up  effect  of  AHRS  tolerances, 
these  unequal  signals  may  be  detected 
within  the  SPC  at  a  roll  rate  within  the 
normal  flight  envelope.  This  condition, 
if  not  corrected,  could  result  in  the  loss 
of  stall  warning  protection  on  the 
airplane. 

Bombardier.  Inc..  has  issued  Regional 
Jet  Canadair  Alert  Service  Bulletin  SB. 
A601R-34-028,  Revision  'A,'  dated 
October  22,  1993,  that  describes 
procedures  for  modification  of  the  stall 
protection  system  (SPS)  input  wiring. 
The  modification  involves  removing  the 
right  channel  input  wires  from  the 
connection  to  the  SPC.  capping  and 
stowing  the  removed  wires,  installing 
splices  from  the  left-hand  channel  input 
to  the  right-hand  channel  connection  of 
the  SPC,  and  installing  a  ground  jumper 
wire.  Accomplishment  of  these  wiring 
changes  will  prevent  a  build-up  effect  of 
AHRS  tolerances  and  unequal  signals 
between  the  left-  and  right-hand  SPC 
channels.  Transport  Canada  Aviation 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
Airworthiness  Directive  CF-93-27, 
dated  October  26, 1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 


airworthiness  agreement,  Transport 
Canada  Aviation  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  t^-pe  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  SPS  input  wiring. 
The  modification  would  he  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  section 
of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  specify  that  a  pre- 
fiight  check  of  the  slip/skid  indications 
must  be  conducted  prior  to  engine  start. 
Finally,  this  proposed  AD  would  require 
modification  of  the  AHRS  to  restore  the 
dual  AHRS  inputs  to  the  SPC.  This 
modification  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

It  should  be  noted  that  Canadian  AD 
CF-93-27  requires  that  the  flight  crew 
be  advised  of  the  possibility  of  an 
inadvertent  inhibition  of  the  stall  horn, 
light,  and  stick  push  command  at  a  roll 
rate  within  the  normal  Hight  envelope, 
and  that  an  "SPS  FAILURE"  caution 
message  will  be  displayed  on  the 
primary  flight  display.  The  Canadian 
AD  requires  that  when  such  a  message 
is  displayed,  appropriate  abnormal 
procedures  in  the  AFM  should  be 
followed.  However,  the  FAA's  position 
in  this  regard  is  that  it  is  not  necessary 
to  include  a  requirement  in  this 
proposed  AD  to  direct  the  flight  crew  to 
follow  existing  AFM  procedtires. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  for 
required  parts  would  be  minimal.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $990.  or  $1 10  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efTects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Fxecutive  Order  12866.  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  fo  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Canadair  Limited:  Docket  93-NM-213-AD. 

Applicability:  Model  CL-600-2B19  series 
airplanes,  serial  numbers  7003  through  7026 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  stall  warning 
protection  on  the  airplane,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  modify  the  stall  protection  system 
(SPS)  input  wiring,  in  accordance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
A601R-34-028.  Revision  A.'  dated  October 
22.1993. 

(b)  Prior  to  further  flight  after 
accomplishment  of  the  modification  required 
by  paragraph  (a)  of  this  AD.  revise  the 
Normal  Prt)cedures  section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AF>^)  by 
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inserting  the  foliowing  into  the  AFM  as 
facing  page  04-20-13  <FAA>  to  advise  the 
flight  crew  that  a  pre-flight  check  of  the  slip/ 
skid  indict'    ns  must  be  accomplished  as  a 
"Before  Start '  item.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM. 

"Change  step  (4)  within  paragraph  E, 
Before  Start,  to  read  as  follows: 
(4)  Ens— Checked  and  Set 
Check  that  no  annunciations  are  displayed 

onEFlS 
EFIS  slip/skid  indications — .Normal 

Indications  of  a  one-half  (1/2)  symbol 
width  lateral  devjation  should  be  interpreted 
as  an  AHRS  failure. 

Note 

One-half  (1/2)  symbol  width  displacement 
corresfwnds  to  approximately  one-half 
displacement  on  a  conventional 
inclinometer. 
EFIS— Set  for  Departure" 

Note  1;  Insertion  of  Canadair  Regional  Jet 
Airplane  Flight  Manual  CSP  A-012, 
Temporary  Revision  RI/26,  dated  October  21, 
1993.  in  th<.  Normal  Procedures  section  of  the 
AFM  is  an  acceptable  method  of  compliance 
with  the  requirements  of  ptaragraph  (b)  of  this 
AD. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  attitude  and  heading 
rtferrnce  system  (AHRS)  to  restore  the  dual 
AHRS  inputs  to  the  stall  protection  computer 
(SPC).  in  accordance  with  a  method 
approved  by  the  Manager,  New  York  Aircraft 
Certification  OfTxe  (AGO).  FAA.  Engine  and 
Propeller  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACQ.  FA.^.  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  :'  to  the  Manager.  .^Jew  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  i!;emative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (F.AR)  21  197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
28, 1994. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  94-1955  Filed  3-3-94,  8  45  am) 
BILLING  COOe  49l»-t)-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  146 
RIN  15tS-AB20 

Petroieum  Refineiies  in  Foreign  Trade 
Subzones 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  invites  public 
comment  on  a  proposed  revision  of  the 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
August  10,  1992  (57  FR  35530).  virhich 
would  add  special  procedures  and 
requirements  to  the  Customs 
Regulations  govemi.ng  the  operations  of 
crude  petroleum  refineries  approved  as 
foreign  trade  subzones.  The  proposed 
rule  is  necessary  to  implement  a  section 
of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  which  amended 
the  Foreign  Trade  Zone  Act  to  make 
specific  provision  for  petroleum  refinery 
subzones.  Customs  has  significantly 
revised  the  initial  notice  of  proposed 
rulemaking  as  a  result  of  the  extensive 
and  varied  input  received  from  the  oil 
refinery  and  foreign  trade  zone 
communities,  as  well  as  from  other 
interested  parties,  in  response  to  the 
initial  notice, 

DATES:  Comments  must  be  received  on 
or  before  May  3,  1994. 
ADDRESSCS:  Comments  (preferably  in 
triplicate)  must  be  submitted  to  U.S. 
Customs  Service,  ATTN:  Regulations 
Branch,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229,  and  may  be  inspected  at  the 
Regulations  Branch,  1099  14th  Street. 
NW.,  suite  4000,  Washington,  DC. 
FOR  FUBTHER  INFORMATION  CONTACT: 
Legal  aspects:  Can  Berdut,  Entry 
Rulings  Branch.  (202-482-7040). 

Operational  aspects:  Louis  Hrvniw, 
Office  of  Regulatory  Audit.  (202-927- 
1100). 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  August  10,  1992  (57  FR  35530). 
Customs  published  a  document  in  the 
Federal  Register,  proposing  to  amend 
the  Customs  Regulations  to  add  special 
procedures  and  requirements  governing 
the  operations  of  crude  petroleum 
refineries  approved  as  foreign  trade 
subzones.  in  implementation  of  section 
9002  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
which  amended  the  Foreign  Trnde 
Zones  Act,  19  U.S.C.  81c(d),  to  make 


specific  provision  for  petroleum  refinen,' 
subzones. 

Briefiy,  as  stated  in  the  August  10, 
1992,  notice  of  proposed  rulemaking, 
the  amendment  obviates  the  need  to 
determine  exactly  when  and  where  in 
the  manufacturing  process  crude  and 
other  feedstocks  become  other  products. 
In  so  doing,  it  permits  refiners  as  well 
as  Customs  to  assess  the  relative  value 
of  such  multiple  products  at  the  end  of 
the  manufacturing  period  from  which 
such  products  were  produced,  when  the 
actual  quantities  of  these  products 
resulting  from  the  refining  process  can 
be  measured  with  certainty.  Also,  the 
amendment  permits  the  products 
refined  in  a  subzone  during  a 
manufacturing  period  to  be  attributed  to 
given  crude  or  other  feedstocks 
introduced  into  production  during  the 
period,  to  the  extent  that  such  products 
were  producible  (could  have  been 
produced)  tlierefrom  in  the  quantities 
rem.oved  from  the  subzone. 

By  a  document  published  in  the 
Federal  Register  on  September  14,  1992 
(57  FR  41896).  Customs  extended  the 
public  comment  period  for  the  proposed 
rule  until  December  8.  1992. 
Subsequently,  by  a  document  published 
in  the  Federal  Register  on  November  24, 
1992  (57  FR  55198).  Customs  further 
extended  the  public  comment  period 
until  February  8,  1993.  and  gave  notice 
of  a  public  meeting  which  was  held  on 
December  15  and  16,  1992,  concerning 
the  proposed  amendments. 

As  a  result  of  the  extensive  and  varied 
input  received  from  the  oil  refinery  and 
foreign  trade  zone  communities,  as  well 
as  from  other  interested  parties,  in 
response  to  the  initial  notice  of 
proposed  rulemaking  and  the  public 
meeting.  Customs  has  decided  to 
significantly  revise  its  initial  notice,  and 
is  requesting  additional  public  comment 
on  the  revised  proposed  rule. 

The  following  discussion  includes  a 
summary  of  the  various  comments 
received  in  response  to  the  August  10, 
1992,  notice  of  proposed  rulemaking, 
together  with  an  explanation  and 
analysis  regarding  the  sections  proposed 
to  be  added,  eliminated  or  further 
revised.  The  proposed  rule  as  revised  is 
thereafter  set  forth. 

Discussion  of  Comments 

Comwent:  Most  commenters  favor 
deletion  of  proposed  §  146.92(a), 
involving  the  definition  of  "Assay". 

Response:  Customs  agrees.  Laboratory 
analyses  are  sufficient  to  verify 
feedstock  characteristics  and  provide 
API  gravity. 

Comment:  Most  commenters 
indicated  that  the  cumulative  entry 
activity  report  defined  in  proposed 
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§  146.92  (c)  is  only  required  in  the 
Houston  District  and,  therefore,  favor  its 
deletion  because  the  information  is 
already  contained  in  the  subzone 
activity  report. 

Response:  Upon  further 
consideration,  Customs  has  determined 
to  delete  proposed  §  14B.92  (c),  (dl,  fh) 
and  (1),  involving  the  report  in  question, 
as  well  as  certain  related  reports, 
specifically,  the  duty  and  user  fee 
report,  the  inventory  disposition  report, 
and  the  product  shipment  report,  all  of 
which  were  principally  addressed  in 
proposed  §  146.96  which,  as  a  result,  is 
also  deleted  from  the  proposed  rule. 

Comment:  Commenters  indicated  that 
the  definition  in  proposed  §  146.92(e) 
concerning  "feedstock"  should  be 
expanded  to  include  natural  gas  and 
other  hydrocarbons  to  comply  with  EPA 
regulations. 

Response:  Customs  agrees  and  has  so 
modified  the  wording  of  proposed 
§  146.92(e)  (now  redesignated  as 
§  146.92(b)). 

Comment:  Many  commenters  noted 
that  proposed  §  146.92(f)  defining  "final 
product"  should  also  include  products 
consumed  in  the  zone. 

Response:  Customs  agrees  with  this 
suggestion  and  has  so  changed  proposed 
§  146.92(f)  (now  redesignated  as 
§  146.92(d)). 

Comment:  Most  commenters 
indicated  that  fungibilify  is  already 
defined  in  §  146.1(b).  and  that  a 
definition  for  this  term  is  not  needed  in 
the  proposed  subpart  if  the  assay 
requirement  is  deleted. 

Response:  Customs  agrees.  Proposed 
§  146.92(g)  has  been  eliminated. 

Comment:  A  majority  of  commenters 
propose  that  the  "manufacturing 
period"  coincide  with  the  normal 
accounting  cycle. 

Response:  Aher  reviewing  the 
comments,  particularly  those  of  the 
Congressional  sponsors  of  the 
legislation,  Cu.stoms  is  convinced  that  a 
literal  interpretation  of  the  statutory 
language  would  not  be  appropriate. 
Therefore,  proposed  §  146.92(i)  (now 
redesignated  as  §  146, 92(e))  dealing  with 
this  matter  has  been  reworded.  The 
definition  allows  an  operator  to  make 
the  attribution  of  a  final  product  either 
during  the  period  in  which  the  final 
product  was  produced  (even  if  not 
consumed  or  removed  from  the  refinery 
subzone  during  that  same  period)  or  the 
period  in  which  the  final  product  was 
consumed  or  removed  from  the  zone 
(even  if  the  final  product  was  made  in 
a  prior  period).  The  selection  of  the 
method  is  at  the  operator's  option,  but 
once  selected,  the  method  must  be  used 
consistently. 


Comment:  Most  commenters 
suggested  that  they  should  be  permitted 
to  use  standard  product  values,  based 
on  published  prices. 

Response:  Customs  agrees  that 
standard  product  values,  based  on 
published  prices,  may  be  utilized,  but 
that  this  must  be  done  on  a  consistent 
basis.  Thus,  proposed  §  146.92(j)  (now 
redesignated  as  §  146.92(g)),  involving 
the  price  of  products  in  the  subzone.  has 
been  reworded. 

Comment:  Most  commenters 
suggested  rewording  proposed 
§  146.92(n)  which  defined  the  "relative 
value"  of  products  produced  in  the 
subzone. 

Response:  The  definition  of  "relative 
value"  proposed  by  the  commenters  has 
been  included  in  proposed  §  146.92(n) 
(now  redesignated  as  §  146.92(i)) 
because  it  states  the  same  information  as 
the  proposed  regulation,  albeit  more 
succinctly. 

Comment:  Many  commenters  noted 
that,  generally,  the  "time  of  separation" 
will  coincide  with  the  "manufacturing 
period". 

Response:  Customs  agrees  that  the 
"time  of  separation"  coincides  with  the 
"manufacturing  period".  Therefore, 
proposed  §  146.92(p)  (now  redesignated 
as  §  146,92(k))  defining  the  time  of 
separation  has  been  modified 
accordingly. 

Comment:  Most  commenters  favor 
deletion  of  proposed  §  146.92(q)  which 
defines  the  term  "unique  identifier" 
(UIN)  because  this  term  is  already 
defined  in  §  146. l(b)(19). 

Response:  Customs  agrees  and, 
therefore,  this  definition  has  been 
deleted. 

Comment:  Most  commenters 
proposed  eliminating  proposed 
§  146.93(a)(1)  regarding  the  use  of  the 
UIN  (unique  identifier)  because  this 
matter  is  already  covered  elsewhere  in 
part  146. 

Response:  Customs  agrees  that 
existing  §  146.22  adequately  addresses 
this  matter,  and,  therefore,  paragraphs 
(a),  (a)(1)  and  (a)(2)  of  proposed'§  146.93 
have  been  eliminated. 

Comment:  A  number  of  commenters 
suggested  that  proposed  §  146.93(b)(1) 
be  deleted  because  zone  admittance  is 
already  covered  in  subpart  C  of  part  146. 

Hesponse.  Customs  agrees.  Proposed 
§  146.93(b)(1)  has  been  deleted. 

Comment:  Most  commenters  suggest 
deletion  of  the  requirement  that 
domestic  feedstock  be  assigned  a  UIN, 
as  provided  in  proposed  §  146.93(c)(1), 
because  existing  regulations  do  not 
require  that  a  Customs  Form  (CF)  214  be 
filed  on  domestic  feedstocks. 

Response:  Customs  agrees  that  a  CF 
214  is  not  required,  and,  therefore, 


proposed  §  146.93(c)(1)  has  been 
deleted.  Nevertheless,  it  must  be  noted 
that  a  domestic  feedstock  must  be 
assigned  a  UIN  under  existing 
regulations. 

Comment:  A  few  commenters 
suggested  that  references  to  T.D.  66-16 
concerning  the  attribution  of  final 
product  to  given  feedstock  be 
eliminated  from  proposed  §  146.93(d)(1) 
because  this  is  already  discussed 
elsewhere  in  the  proposed  regulations. 

Response:  Customs  agrees  and, 
therefore,  the  proposed  language  has 
been  duly  modified  and  the  section 
redesignated  as  proposed  §  146.93(a)(1). 
Also,  proposed  §  146.93(d)(2)  (now 
redesignated  as  §  146.93(a)(3))  dealing 
with  attribution  using  alternative 
inventory  control  has  been  revised  to 
make  reference  to  the  use  of  FIFO;  the 
use  of  FIFO  is  illustrated  in  an 
Appendix  which  has  been  added  to  the 
revision  of  prop)osed  subpart  H.  In 
addition,  proposed  §  146.93(d)(3) 
dealing  with  "stock  in  process"  has 
been  deleted,  in  concert  with  the 
deletion  of  this  term  from  the  definition 
section;  in  its  place,  a  new  proposed 
§  146.93(a)(2)  makes  reference  to  the  use 
of  actual  production  records  in 
attributing  product  to  feedstock. 

Comment:  Commenters  suggested  tliat 
products  consumed  within  the  zone 
should  be  included  in  proposed 
§  146.93(e). 

Response:  This  suggestion  has  been 
incorporated  in  proposed  §  146.93(e) 
(now  redesignated  as  §  146.93(b)). 

Comment:  Commenters  objected  to 
the  language  of  proposed  §  146.94(a) 
regarding  the  introduction  of  feedstock 
into  the  refining  process  because  they 
believe  it  requires  a  direct  identification 
system. 

Response:  The  commenters  have 
misread  this  section,  the  purpose  of 
which  is  to  establish  the  amount  and 
identity  of  the  feedstocks  available  for 
attribution  during  each  manufacturing 
period.  The  proposed  language  has  been 
modified  to  eliminate  any  such 
misunderstanding. 

Comment:  Most  commenters 
suggested  deletion  of  the  sentence, 
"This  date  establishes  the  end  of  the 
manufacturing  period.",  in  proposed 
§  146.94(b). 

Response:  Given  the  proposed 
definition  of  "manufacturing  period" 
this  suggested  change  has  been  adopted. 

Comment  Commenters  indicated  that 
the  language  contained  in  proposed 
§  146.94(c)  regarding  the  removal  of 
product  from  a  refinery  subzone  is 
specific  to  a  calendar  week.  However, 
an  accounting  period  may  be  greater 
than  a  week. 
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Response:  While  a  manufacturing  or 
accounting  p<>hod  may  be  greater  than 
a  week,  there  is  no  authority  to  p)ermit 
•1  ronsumptioi)  entry  covering  products 
removed  from  a  zone  to  exceed  one 
week.  Thus,  the  language  of  §  146.94(c) 
remains  in  substance  as  originally 
proposed.  However,  Customs  will 
reevaluate  the  possibility  of  permitting 
-monthly  entries,  in  light  of  the  Customs 
modernization  portion  of  the  recently 
passed  North  American  Free  Trade 
.-\greement  Implementation  Act, 
particularly  §637. 

Currently,  a  refiner  who  desires  to 
make  attributions  on  the  basis  of  a 
monthly  manufacturing  or  accounting 
period  must  attribute  and  make  any 
"^quired  r  'five  value  calculation  by 
attributing  current  removals  or 
I  onsumptions  to  final  products  thnf 
-  v?re  produced  in  a  prior  manufacturing 
(  r  accounting  period.  A  refiner  who 
:  "ports  removals  and  consumption  on  a 
weekly  basis  and  who  elects  to  attribute 
a  final  product  that  is  removed  or 
consumed,  in  the  same  week  that  it  is 
produced,  must  make  the  appropriate 
attribution  and  relative  value 
calculation  for  that  week. 

Comment.  Commenters  noted  that 
attribution  is  more  appropriately  dealt 
with  in  proposed  §  146.99  (now 
.-■odesignated  a.s  proposed  §  146.96), 
rather  than  in  proposed  §  146.95  titled 
"Feedstock  inventories". 

Response:  Customs  agrees  with  the 
comments  that  attribution  can  be  deah 
with  more  appropriately  in  proposed 
§  146.99  (now  redesignated  as  §  146.96); 
therefore,  proposed  §  146.95  concerning 
feedstock  i.    entories  has  been  deleted. 
Proposed  §  146.97  titled  "producibility" 
is  now  renumbered  as  §  146.95. 

Comment:  Commenters  suggested 
deleting  the  last  sentence  and  four 
reports  li.sted  in  proposed  §  146.96 
concerning  a  subzone  activity  report. 

Response:  As  already  stated  above, 
this  proposed  section  has  been  deleted 
in  its  entirety. 

Comment:  Commenters  noted  that 
proposed  §  146.97(a)  must  provide  for 
products  consumed  within  the  subzone. 

Response:  Customs  agrees  with  the 
romments  that  proposed  §  146.97(a) 
miist  provide  for  consumption  within 
the  zone.  Therefore,  appropriate 
language  has  been  included  in  proposed 
§  146.97(a}  (now  redesignated  as 
§  146.95(a)). 

Comment:  Comments  indicated  that, 
as  currently  worded,  proposed 
§  146.98(ai  >  limited  to  operators  using 
producibihw. 

flesponse.  Proposed  §  146.98(a)  (now 
redesignated  as  §  146.93(c))  has  been 
modified  to  avoid  any 
misunderstanding  in  this  respect. 


Comment:  Commenters  stated  that 
attributions  are  binding  except  for 
adjustments  needed  upon 
reconciliation. 

Response:  Proposed  §  146.99(a)  (now 
redesignated  as  §  146.96(a))  has  been 
modified  to  address  this  concern. 
Reconciliation  is  limited  to  changes  in 
amounts,  and  mathematical  and  clerical 
errors,  but  does  not  include  changes  in 
the  identity  of  the  feedstock. 

Comment:  Commenters  noted  that 
other  inventory  control  methods  are 
already  covered  in  proposed 
§  146.93(d)(2),  so  there  is  no  need  for 
proposed  §  146.99(c). 

Response:  Customs  has  decided  to 
essentially  revise  former  proposed 
§  146.99(c)  and  to  make  it  the  subject  of 
a  new  §  146i97  regarding  the  approval  of 
other  recordkeeping  systems  for 
subzone  oil  refinery  operations.  As 
already  noted  above,  proposed 
§  146.93(d)(2)  (now  redesignated  as 
§  146.93(a)(3))  has  been  revised  to  refer 
exclusively  to  the  use  of  the  FIFO 
method  of  inventory  accounting. 

Comment:  Commenters  also  indicated 
that  the  proposed  regulations  do  not 
take  into  account  the  three  relative 
value  methods  listed  in  proposed 
§  146.98(b).  Commenters  also  pointed 
out  that  the  proposed  regulation  does 
not  provide  a  mechanism  to  attribute 
consumption  within  the  zone. 

Response:  Customs  agrees  and  has 
determined  to  eliminate  proposed 
§  146.98(b)  from  the  revised  proposed 
rule;  and  proposed  §  146.98(c)  is  now 
redesignated  as  §  146.93(e).  In  addition, 
as  previously  emphasized,  revised 
§§  146.93, 146.95  and  146.96  now 
provide  for  consumption  within  the 
subzone.  Moreover,  Customs  has 
decided  to  add  an  Appendix  to 
proposed  subpart  H  as  resTsed  in  order 
to  give  detailed  examples  of  attribution 
as  well  as  the  relative  value  calculation. 

Conclusion 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined  to 
republish  the  proposal  with  the 
modifications  noted  and  to  allow 
interested  persons  an  additional 
opportunity  to  submit  comments  on  the 
proposal.  Also,  Customs  has  determined 
to  add  definitions  in  the  revised 
proposed  rule  for  "feedstock  factor", 
■'pyetroleum  refinery",  and  "refinery 
operating  unit",  and  to  eliminate  the 
definitions  for  "protection  of  the 
revenue"  and  "stock  in  process" 
formerly  set  forth  in  proposed 
§  146.92(m)  and  (o),  respectively. 
Commenters  on  the  original  proposal 
need  not  resubmit  their  comments.  They 
will  be  considered  along  with  any  new 


comments  received  in  response  to  this 
notice. 

Comments 

In  developing  the  final  regulations, 
any  wTitten  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs  will  be  given  consideration, 
along  with  the  comments  already 
submitted  in  response  to  the  August  10, 
1992,  notice  of  proposed  rulemaking. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.SC.  552),  §  1.4,  Treasury  E)epartment 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  during  regular  business 
days  between  the  hours  of  9  a.m.  and 
4;30  p.m.,  at  the  Regulations  Branch. 
1099  14th  Street,  NW.,  suite  4000. 
Washington,  D.C. 

Regulatory  Flexibility  Act  and 
Executive  Order  128S6 

For  the  reasons  explained  in  the 
peamble  to  the  prior  notice  of  proposed 
rulemaking  and  to  this  document, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq),  it  is  hereby  certified  that  the 
proposed  amendments  set  forth  in  this 
document,  if  adopted,  will  not  have  a 
significant  econom.ic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
This  proposed  rule  is  not  a  "significant 
regulatory  action"  under  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulem.aking  is  in  §§  146.93-146.97.  The 
respondents  would  be  businesses.  The 
information  is  necessary  in  order  to 
effectively  supervise  and  control  the 
activities  of  oil  refineries  operating  in 
foreign  trade  subzones,  and  to  ensure 
compliance  with  the  requirements  of 
law  as  well  as  the  protection  of  the 
revenue. 

The  collection  of  information 
contained  in  this  notice  cf  proposed 
rulemaking  has  already  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  1515-0189,  in 
connection  with  the  prior  notice  of 
proposed  rulemaking. 
Estimated  total  annua!  reporting  and/or 

recordkeeping  burden:  18,824  hours 
Estimated  average  annual  burden  per 

respondent  and/or  recordkeeper: 

2.353  hours 
Estimated  number  of  respondents  and/ 

or  recordkeepers:  8 
Estimated  annual  frequency  of 

responses:  52 
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Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attention: 
Desk  officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503.  with  copies  to  the  U.S.  Customs 
Service  at  the  address  previously 
specified. 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger.  Regulations  Branch, 
U.S.  Customs  Ser\  ice.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  Part  146 

Customs  duties  and  inspection. 
Exports,  Foreign  trade  zones.  Imports. 
Reporting  and  recordkeeping 

requirements. 

Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  part  146, 
Customs  Regulations  (19  CI-'R  part  146) 
be  amended  as  follows: 

PART  146— FOREIGN  TRADE  ZONES 

1.  The  general  authority  citation  for 
part  146  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66.  81a-u.  1202 
(Genoral  Note  17.  Harmonized  Tariff 
Schedule  of  the  United  States).  1623.  1624. 

***** 

2.  It  is  proposed  to  amend  part  146  by 
adding  a  new  subpart  H  thereto  to  read 
as  follows: 

Subpart  H — Petroleum  Refineries  In  Foreign 
Trade  Subzones 

Sec. 

146.91  Applicability. 

146.92  Definitions. 

1 46.93  Inventory  control  and  recordkeeping 
system. 

1 40.94  Records  concerning  establishment  of 
manufacturing  period. 

146.95  Producibility. 

146  96    Methods  of  attribution. 
146.97    Approval  of  other  recordkeeping 
systems. 

Appendix  to  Subpart  H — Examples  of 
Attribution  and  Relative  Value 

Subpart  H — Petroleum  Refineries  in 
Foreign  Trade  Subzones 

§  146.91     Applicability. 

This  subpart  applies  only  to  a 
petroleum  refinery  (as  defined  herein) 
engaged  in  refining  petroleum  in  a 
foreign  trade  zone  or  subzone.  This 
subpart  also  applies  only  to  feedstocks 
(crude  petroleum  and  derivatives 
thereof)  which  are  introduced  into 
production  in  a  refinery  subzone. 
Further,  the  provisions  relating  to  zones 


generally,  which  are  set  forth  elsewhere 
in  this  part,  including  documentation 
and  document  retention  requirements, 
and  entry  procedures,  such  as  weekly 
entry,  shall  apply  as  well  to  a  refinery 
subzone,  insofar  as  applicable  to  and 
not  inconsistent  with  the  specific 
provisions  of  this  subpart. 

§146.92    Definitions. 

The  following  definitions  are 
applicable  to  this  subpart  H: 

(a)  Attribution.  "Attribution"  means 
the  association  of  a  final  product  with 
its  source  material  by  application  of: 

(1)  Actual  operating  records; 

(2)  Producibility  under  T.D.  66-16;  or 

(3)  Other  Customs  approved  method. 

(b)  Feedstocks.  "Feedstocks"  means 
crude  petroleum  or  intermediate 
product  that  is  used  in  a  petroleum 
refinery  to  make  a  final  product. 

(c)  Feedstock  factor.  "Feedstock 
factor"  means  the  relative  value  of  final 
products  utilizing  T.D.  66-16  (see 

§  146.92(h)),  and  which  takes  into 
account  any  loss  or  gain. 

(d)  Final  product.  "Final  product" 
means  any  petroleum  product  that  is 
produced  in  a  refinerv'  subzone  and 
thereafter  removed  therefrom  or 
consumed  within  the  zone. 

(e)  Manufacturing  period. 
"Manufacturing  period"  means  a  period 
selected  by  the  refiner  which  shall  not 
exceed  a  calendar  month,  for  which 
attribution  to  a  source  feedstock  must  be 
made  and,  if  required,  a  relative  value 
assigned  for  every  final  product  made, 
consumed  in  or  removed  from  the 
refinery  subzone. 

(fl  Petroleum  refinery.  "Petroleum 
refinery"  means  a  facility  that  refines  a 
feedstock  listed  on  the  top  line  of  the 
tables  set  forth  in  T.D.  66-16  into  a 
product  listed  in  the  left  column  of  the 
tables  set  forth  in  T.D.  66-16. 

(g)  Price  of  product.  "Price  of 
product"  means  the  average  per  unit 
market  value  of  each  final  product  for  a 
given  manufacturing  period  or  the 
published  standard  product  value  if 
updated  each  month. 

(h)  Producibility.  "Producibility"  is  a 
method  of  attributing  products  to 
feedstocks  for  petroleum  manufacturing 
in  accordance  with  the  Industry 
Standards  of  Potential  Production  set 
forth  in  T.D.  66-16. 

(i)  Relative  value.  "Relative  value" 
means  a  value  assigned  to  each  final 
product  attriWited  to  the  separation 
from  a  privileged  foreign  feedstock 
based  on  the  ratio  of  the  final  product's 
value  compared  to  the  privileged  foreign 
feedstock's  duty. 

(j)  Befinery  operating  unit.  "Refinery 
operating  unit"  means  a  unit  in  a 
refinery  in  which  feedstock  is  processed 


such  as  a  distillation  tower,  cracking 
tower  or  reformer. 

(k)  Time  of  separation.  "Time  of 
separation"  means  the  manufacturing 
period  in  which  a  privileged  foreign 
status  feedstock  is  deemed  to  have  been 
separated  into  two  or  more  final 
products. 

§  146.93    Inventory  control  and 
recordkeeping  system. 

(a)  Attribution.  (1)  Producibility.  The 
producibility  method  of  attribution 
requires  that  records  be  kept  to  attribute 
final  products  to  feedstocks  which  have 
been  introduced  into  a  refinery 
operating  unit  during  the  current  or 
prior  manufacturing  period. 

(2)  Actual  production  records.  An 
operator  may  use  its  actual  production 
records  as  provided  for  under 

§  146.96(b)  of  this  subpart. 

(3)  Other  inventory  method.  An 
operator  may  use  the  FIFO  (first-in.  first- 
out)  method  of  accounting  (see 

§  191.22(c)  of  this  chapter).  The  use  of 
this  method  is  illustrated  in  the 
Appendix  to  this  subpart. 

(4)  Feedstock  not  eligible  for 
attribution.  Feedstock  admitted  into  the 
refinery  subzone,  until  it  is  introduced 
into  a  refinery  operating  unit  in  the 
subzone,  is  not  eligible  for  attribution  to 
any  final  product. 

fb)  Consumption  or  removal  affinal 
product.  Each  final  product  that  is 
consumed  in  or  removed  from  a  refinery 
subzone  must  be  attributed  to  a 
feedstock  introduced  into  a  refinery 
operating  unit  during  the  current  or  a 
prior  manufacturing  period.  Each  final 
product  attributed  as  being  produced 
from  the  separation  of  a  privileged 
foreign  status  feedstock  must  be 
assigned  the  proper  relative  value  as  set 
forth  in  paragraph  (c)  of  this  section. 

(c)  Relative  value.  A  relative  value 
calculation  is  required  when  two  or 
more  final  products  are  produced  as  the 
result  of  the  separation  of  privileged 
foreign  status  feedstock.  Ad  valorem 
and  compound  rates  of  duty  must  be 
converted  to  specific  rates  of  duty  in 
order  to  make  a  relative  value 
calculation. 

(d)  Consistent  use  required.  The 
operator  must  use  the  selected  method 
and  the  price  of  product  consistently 
(see  §  146.92(g))  of  this  subpart). 

§146.94    Records  concerning 
establishment  of  manufacturing  period. 

(a)  Feedstock  charged  mto  a  refinery 
operating  unit.  The  operator  must 
record  the  date  and  amount  of  each 
feedstock  charged  into  a  refinery 
operating  unit  during  each 
manufacturing  period. 

(b)  Final  proauct  consumed  in  or 
removed  from  subzone.  The  operator 
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must  record  the  date  and  amount  of 
each  final  product  consumed  in.  or 
removed  from  the  subzone. 

(c)  Consumption  or  removal.  The 
consumption  or  removal  of  a  final 
product  during  a  week,  may  be 
considered  to  have  occurred  on  the  last 
day  of  that  week  for  purposes  of 
attribution  and  relative  value 
calculation  instead  of  the  actual  day  on 
which  the  removal  or  consumption 
occurred,  unless  the  refiner  elects  to 
attribute  using  the  FIFO  method  (see 
Example  II  to  Appendix  to  this  subpart). 

(d)  Gain  or  loss.  A  gain  or  loss  that 
occurs  during  a  manufacturing  period 
must  be  taken  into  account  in 
determining  the  attribution  of  a  final 
product  to  a  feedstock  and  the  relative 
value  calculation  of  privileged  foreign 
feedstocks.  Any  gain  in  a  final  product 
attributed  to  a  nonprivileged  foreign 
status  feedstock  is  dutiable  if  entered  for 
consumption  unless  otherwise  exempt 
from  duty. 

(e)  Determining  gain  or  loss; 
acceptable  methods. 

(1)  Converting  volume  to  weight. 
Volume  measurements  may  be 
converted  to  weight  measurements 
using  American  Petroleum  Institute 
conversion  factors  to  account  for  gain  or 
loss. 

(2)  Calculating  feedstock  factor  to 
account  for  volume  gain.  A  feedstock 
factor  may  be  calculated  by  dividing  the 
value  per  barrel  of  production  per 
product  category  by  the  quotient  of  the 
total  value  of  production  divided  by  all 
feedstock  consumed.  This  factor  would 
be  applied  to  a  finished  product  that  has 
been  attributed  to  a  feedstock  to  account 
for  volume  gain. 

(3)  Calculatmg  volume  difference. 
Volume  difference  may  be  determined 
by  companng  the  amount  of  feedstocks 
introduced  for  a  given  period  with  the 
amount  of  final^products  produced 
during  the  period,  and  then  assigning 


the  volume  change  to  each  final  product 
proportionately. 

§146.95    Producibllity. 

(a)  Industry  standards  of  potential 
production.  The  industry  standards  of 
potential  production  on  a  practical 
operating  basis  necessary  for  the 
producibllity  attribution  method  are 
contained  in  tables  published  in  T.D. 
66-16,  With  these  tables,  a  subzone 
operator  may  attribute  final  products 
consumed  in,  or  removed  from,  the 
subzone  to  feedstocks  during  the  current 
or  a  prior  manufacturing  period. 

(b)  Attribution  to  product  or  feedstock 
not  listed  in  T.D.  6&-16.  For  purposes  of 
attribution,  where  a  final  product  or  a 
feedstock  is  not  listed  in  T.D.  66-16.  the 
operator  must  submit  a  proposed 
attribution  schedule,  supported  by  a 
technical  memorandum,  to  the 
appropriate  district  director.  If  an 
operator  elects  to  show  attribution  on  a 
producibllity  basis,  but  fails  to  keep 
records  on  that  basis.  Customs  shall  use 
the  operator's  actual  operating  records 
to  determine  attribution  and  any 
necessary  relative  value  calculation. 

§  1 46.96    Methods  of  attribution. 

(a)  Producibility.  (1)  General.  A 
subzone  operator  must  attribute  the 
source  of  each  final  product.  The 
operator  is  limited  in  this  regard  to 
feedstocks  introduced  into  a  refinery 
operating  unit  during  the  current  or  a 
prior  period.  Attribution  of  the  final 
products  is  allowable  to  the  extent  that 
the  quantity  of  such  products  could 
have  been  produced  from  such 
feedstocks,  using  the  industry  standards 
of  potential  production  on  a  practical 
operating  basis,  as  published  in  T.D.  66- 
16.  Once  attribution  is  made  for  a 
particular  product,  that  attribution  is 
binding.  Subsequent  attributions  of 
feedstock  to  product  must  take  prior 
attributions  into  account.  Each  refiner 


shall  keep  records  showing  each 
attribution. 

(2)  Attribution  to  privileged  foreign 
feedstock;  relative  value.  If  a  final 
product  is  attributed  to  the  separation  of 
a  privileged  foreign  feedstock,  their 
relative  values  must  be  assigned. 

Example.  An  operator  who  elects  to 
attribute  on  a  monthly  basis  files  the 
following  estimated  removal  of  final  products 
for  the  first  week  in  September: 

Jet   Fuel    (deemed    exported   on 

international  Hights)  20.000 

Gasoline: 

Domestic  Consumption  15,000 

Duty-free    certified    as    emer- 
gency war  material  10.000 

Petroleum  coke  exportations  10,000 

Distillate  for  consumption  5.000 

Petrochemicals  exported  10.000 


Total  removals  70,000 

Because  it  does  not  elect  to  make 
attributions  for  feedstocks  that  were 
charged  to  operating  units  during  the 
same  week,  the  operator  attributes  the 
estimated  removals  to  final  products 
made  during  August  from  the  following 
feedstocks; 

Class  II  PF  (privileged   foreign) 

crude  20.000 

Class  III  PF  crude  35.000 

Class  in  D  (domestic)  crude  20.000 

Class  III  NPF  (nonprivileged  for- 
eign) crude  20.000 


95.000 

During  August  the  operator  produced 
from  those  feedstocks: 


let 

Gasoline  

Petroleum  Coke 

Distillate  

Petrochemicals  . 


35.000 
40.000 
10,000 
5,000 
15.000 


105,000 


There  is  a  gain:  105,000  -  95,000=10.000 

Using  the  tables  in  T.D.  66-16,  the 
following  choices  are  available  for 
attribution: 


Charged 

Jet 

Gasoline 

Petroleum 

Petro-chenv 

Coke 

Distillate 

ical 

Class  II  PF  Crude                         

20,000 
35,000 
20,000 
20,000 

13,000 
24,500 
14,000 
14,000 

17.200 
31.850 
18.200 
18200 

4.400 

14.000 

8.000 

8,000 

17,200 
31,150 
17.800 

17.800 

5,000 

Class  III  PF  Caide      

10,150 

r;La<L«;  III  D  Crude                                

5,800 

Class  III  NPF  Crude  

5.800 

Relative  value  factors  are  calculated: 


Barrels 

Value/barrels 

Value 

Feedstock 
(actors 

40.000 

35.000 

5,000 

10.000 

S25 
23 
20 
10 

$1,000,000 
805,000 
100,000 
100.000 

.9117 

Jet  Fuel 

8388 

Distillate                       

.7294 

Petroleum  Coke  

3647 
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Petrochemicats 


Gain 


Total 


Barrels 


15.000 


105.000 

-10,000 


95.000 


Value/barrels 


40 


2.605.000 


'95.000 


1  Equals  S27.42  average  value  (Vbbl. 

Using  the  feedstock  factor  the 
refiner  makes  the  following 
attributions: 


Value 


600,000 


2.6O5.000 


Feedstock 
iadors 


1.4587 


let  huel  .. 

24.192 

10.808 

Gasoline  . 

35.000 
5  000 

5,000 

15.000 

Petroleum 

Coke 

25.000 
8,418 
1,582 

Distillate 

10,000 
5  000 

Petrochemicals 

3,975 

6.025 

(20.291  feedstock  attributed  to  Qass  HI  PF  Crude.) 

—Class  III  .\PF  Crude  (attribution  of  9066  solely  for  purpose  of  accounting  for  the  amount 
of  NPF  used). 

(4.559  feedstock  attributed  to  Class  HI  PF  Crude.) 

—Class  111  NPF  Crude  (attribution  of  4599  solely  for  purpose  of  accounting  for  the  amount 

of  NPF  used). 
(13,676  feedstock  attributed.) 

(3,070  feedstock  attributed  to  Class  II  PF  Crude,) 

—Class  111  NPF  Crude  (attribution  of  577  solely  for  purpose  of  accounting  for  the  amount  of 
NPF  used). 

(3.64  7  feedstock  attributed  to  Class  HI  Domestic.) 

(5.800  feedstock  attributed  to  Class  111  NPF  Crude  solely  for  purpose  of  accounting  for  the 

amount  of  NPF  used). 
(8.789  feedstock  attributed  to  Class  III  PF  Crude.) 


10.000 


(b)  Actual  production  records.  An 
operator  may  use  the  actual  refinery 
production  records  to  attribute  the 
feedstocks  used  to  the  removed  or 
consumed  products.  Customs  shall 
accept  the  operator's  recordation 
conventions  to  the  extent  that  the 
operator  demonstrates  that  it  actually 
uses  the  conventions  in  its  refinery 
operations.  Whatever  convention  is 
elected  by  the  operator,  it  must  be  used 
consistently  in  order  to  be  acceptable  to 
Customs. 

Example.  If  the  operator  mixes  three  equal 
quantities  of  material  in  a  day  tank  and  treats 
that  product  as  a  three- part  mixture  in  its 
production  unit.  Customs  will  accept  the 
resulting  product  as  composed  of  the  three 
materials.  If,  in  the  alternative,  the  operator 
assumes  that  the  three  products  do  not  mix 
and  treats  the  first  product  as  being 
composed  of  the  first  material  put  into  the 
day  tank,  the  second  product  as  composed  of 
the  second  material  put  into  the  day  tank, 
and  the  third  product  as  being  composed  of 
the  third  material  put  into  the  day  tank. 
Customs  will  accept  that  convention  also 

§146.97    Approval  of  Other  recordkeeping 
systems. 

(a)  Approval.  An  operator  must  seek 
approval  of  another  recordkeeping 
procedure  by  submitting  the  following 
to  the  Director,  Office  of  Regulatory 
Audit: 

(1)  An  explanation  of  the  method 
describing  how  attribution  will  be  made 


when  a  finished  product  is  removed 
from  or  consumed  in  the  subzone,  and 
how  and  when  the  feedstcx:ks  will  be 
decremented; 

(2)  A  mathematical  example  covering 
at  least  two  months  which  shows  the 
amounts  attributed,  all  necessary 
relative  value  calculations,  the  dates  of 
consumption  and  removal,  and  the 
amounts  and  dates  that  the  transactions 
are  reported  to  Customs. 

(b)  Failure  to  comply.  Requests 
received  that  fail  to  comply  with 
paragraph  (a)  of  this  section  will  be 
returned  to  the  requester  with  the 
defects  noted  by  the  Director,  Office  of 
Regulatory  Audit. 

(c)  Determination  by  Director  When 
the  Director.  Office  of  Regulatory  Audit, 
determines  that  the  recordkeeping 
procedures  provide  an  acceptable  basis 
for  verifying  the  admissions  and 
removals  from  or  consumption  in  a 
refinery  subzone.  the  Dirertor  will  issue 
a  wTitten  approval  to  the  applicant 

Appendix  to  Subpart  H — Examples  of 
Attribution  and  Relative  Value 

/.  Attribution  Using  Producibility 

Day  1 

Transfer,  within  the  refinery  subzone.  ftora 
one  or  more  storage  tanks  to  the  cnidr 
distillation  unit: 

50,000  pounds  privileged  foreign  (PF)  class  11 
crude  oil 


50,000  pounds  PF  class  III  crude  oil 
50,000  pounds  domestic  status  class  III  crude 
oil 

Day  20 

Removal  from  the  refinen-  subzone  for 
exportation  of  50,000  fxjunds  of  aviation 
gasoline. 

The  period  of  manufacture  for  the  aviation 
gasoline  is  Day  1  to  Day  20.  The  refiner  must 
first  attribute  the  designated  source  of  the 
aviation  gasoline 

In  order  to  maximize  the  duty  benefit 
conferred  by  the  zone  operation,  the  refiner 
chooses  to  attribute  the  enported  aviation 
gasoline  to  the  privileged  fnre;gn  status  crude 
oil.  Under  the  tables  for  p<jtpntial  production 
(T.D.  66-16),  class  II  crude  has  a  30% 
potential,  and  class  III  has  a  40%  p>otential. 
The  maximum  aviation  gasoline  producible 
from  the  class  II  crude  oil  is  15.000  pounds 
(50.000  X  30).  The  maximum  aviation 
gasoline  producible  from  the  privileged 
foreign  status  class  III  crude  oil  is  20,000 
pounds  (50  000  x  40).  The  domestic  class  III 
crude  would  also  make  20.000  pounds  of 
aviation  gasoline 

The  refiner  could  attribute  15.000  pwunds 
of  the  privileged  foreign  class  II  crude  oil, 
20.000  pounds  of  the  pnvileged  fon>ign  class 
III  crude  oil.  and  15  000  pounds  of  the 
domestic  class  III  crjde  oil  as  the  source  of 
the  50,000  pounds  of  the  aviation  gasoline 
that  was  exported.  35.000  f)ounds  of  class  II 
crude  oil  would  be  available  for  furiier 
production  for  other  than  aviation  gasoline, 
30.000  fx>unds  of  pnvileged  foreign  class  111 
crude  oil  would  be  available  for  further 
production  for  other  than  aviation  gasoline, 
and  35,000  pounds  of  domestic  status  class 


10348  Federal  Register  /  Vol.  59.  No.  43  /  Friday,  March  4.  1994  /  Proposed  Rules 


III  crude  oil  would  be  available  for  further 
production,  of  which  up  to  5,000  pounds 
could  be  dTtribufed  to  aviation  gasoline. 

Day  21 

Transfer,  within  the  refinery  subzone,  from 
one  or  more  storage  tanks  to  the  crude  oil 
distillation  unit; 

50,000  pounds  PF  status  class  1  crude  oil 
50.000  pounds  PF  status  class  IV  crude  oil 

Day  30 

Removal  from  the  refinery  subzone: 
30.000  pounds  of  motor  gasoline  for 

consumption 
10.000  pounds  of  jet  fuel  sold  to  the  US  Air 

Force  for  use  in  military  aircraft 
10.000  pounds  of  aviation  gasoline  sold  to  a 
VS.  commuter  airline  for  domestic  flights 
10.000  pounds  of  kerosene  for  exportation 
To  the  extent  that  the  crude  oils  that 
entered  production  on  Day  1  are  attributed  as 
the  designated  sources  for  the  products 
removed  on  Day  30,  the  perioa  of 
manufacture  is  Day  1  to  Day  30.  If  the  refiner 
chooses  to  attribute  the  crude  oils  that 
entered  production  on  Day  21  as  the 
designated  sources  of  the  products  removed 
on  Day  30  using  the  production  standards 
published  in  T.D.  66-16,  the  manufacturing 
period  is  Day  21  to  Day  30.  This  30  choice 
will  be  important  if  a  relative  value 
calculation  on  the  privileged  foreign  status 
crude  oil  is  required,  because  the  law 
requires  the  value  used  for  computing  the 
relative  value  to  be  the  average  per  unit  value 
of  each  product  for  the  manufacturing  period. 
Relative  value  must  be  calculated  if  a  source 
feedstock  is  separated  into  two  or  more 
products  that  are  removed  from  the  subzone 
refinery.  If  the  average  per  unit  value  for  each 
product  differs  between  the  manufacturing 
period  from  Day  1  to  Day  30  and  the 
manufacturing  period  from  Day  21  to  Day  30, 
the  correct  period  must  be  used  in  the 
calculation. 

In  order  to  minimize  duty  liability,  the 
refiner  would  try  to  attribute  the  production 
of  the  exported  kerosene  and  the  sale  of  the 
jet  fuel  to  the  US  Air  Force  to  the  privileged 
foreign  crude  oils.  For  the  same  reason,  the 
refiner  would  try  to  attribute  the  removed 
motor  gasoline  and  the  aviation  gasoline  for 
the  commuter  airline  to  the  domestic  crude 
oil. 

Accordingly,  the  refiner  chooses  to 
attribute  up  to  5,000  pounds  of  the  domestic 
status  class  III  crude  as  the  source  of  the 
lO.OOO  pounds  of  aviation  gasoline  removed 
from  the  subzone  refinery  for  the  commuter 
airline.  Since  no  other  aviation  gasoline 
could  have  been  produced  from  the  crude 
oils  that  entered  production  on  Day  1,  the 
refiner  must  attribute  the  remainder  to  the 
crude  oils  that  entered  production  on  Day  21. 
Again,  using  the  production  standards  from 
T.D.  66-16,  the  class  I  crude  could  produce 
aviation  gasoline  in  an  amount  up  to  10.000 
pounds  (50,000  x  .20).  Likewise,  the  class  IV 
crude  oil  could  31  produce  aviation  gasoline 
in  an  amount  up  to  8,500  pounds  (50,000  x 
.17). 

The  refiner  selects  use  of  the  class  I  crude 
as  the  source  of  the  aviation  gasoline.  The 


refiner  could  attribute  up  to  27,300  pounds 
(35,000 — 5,000  X  .91)  of  the  domestic  class  III 
crude  oil  as  the  source  of  the  motor  gasoline. 
This  would  leave  2,700  pounds  of  domestic 
class  III  crude  available  for  further 
production  for  other  than  aviation  gasoline  or 
motor  gasoline.  The  remaining  motor 
gasoline  removed  (also  2,700  pounds)  must 
be  attributed  to  a  privileged  foreign  crude  oil. 
The  refiner  selects  the  privileged  foreign 
class  II  crude  oil  that  entered  production  on 
Day  1  as  the  source  for  the  remaining  2,700 
pounds  of  motor  gasoline. 

This  would  leave  32,300  pounds  of 
privileged  foreign  class  II  crude  oil  available 
for  further  production,  of  which  no  more 
than  27,400  pounds  could  be  designated  as 
the  source  of  motor  gasoline.  The  refiner 
attributes  the  jet  fuel  that  is  removed  from 
the  refinery  subzone  for  the  US  Air  Force  for 
use  in  military  aircraft  to  the  privileged 
foreign  class  II  crude  oil.  The  refiner  could 
attribute  up  to  20,995  pounds  of  jet  fuel  from 
that  class  II  crude  oil  (32,300  x  .65). 
Designating  that  class  II  crude  oil  as  the 
source  of  the  10,000  pounds  of  jet  fuel  leaves 
22.300  pounds  of  privileged  foreign  class  II 
crude  oil  available  for  further  production,  of 
which  up  to  10,995  pounds  could  be 
attributed  as  the  source  of  the  jet  fuel. 
Because  the  motor  gasoline  and  the  jet  fuel, 
under  the  foregoing  attribution,  would  be 
considered  to  have  been  separated  from  the 
privileged  foreign  class  II  crude  oil,  a  relative 
value  calculation  would  be  required. 

The  jet  fuel  is  eligible  for  removal  from  the 
subzone  free  of  duty  by  virtue  of  19  U.S.C. 
1309(a)(1)(A).  The  refiner  could  attribute  the 
privileged  foreign  class  II  crude  oil  as  being 
the  source  of  9,812  pounds  of  jet  fuel  (22,300 
X  .44).  The  refiner  chooses  to  attribute  the 
privileged  foreign  class  III  crude  oil  as  the 
source  of  the  jet  fuel.  The  refiner  could 
attribute  to  that  class  III  crude  oil  up  to 
1 5,000  pounds  of  kerosene  (30.000  x  .50). 

//.  Attribution  on  a  FIFO  Basis 
Day  1-5 

Transfer,  within  the  Refinery  Subzone, 
from  one  or  more  storage  tanks  into  process 
150  barrels  of  Privileged  Foreign  (PF)  Class 
II  crude  oil.  equivalent  to  50,000  pounds. 

Day  6 

Removal  from  the  refinery  subzone  119 
barrels  of  residual  oils  to  customs  territory, 
equivalent  to  40,000  pounds. 

Since  the  op>erator  uses  the  FIFO  method 
of  attribution,  as  the  product  is  removed  from 
the  subzone,  or  consumed  or  lost  within  the 
subzone,  attribution  must  be  to  the  oldest 
feedstock  available  for  attribution. 
Accordingly,  the  40.000  pounds  (119  barrels) 
of  residual  oils  will  be  attributed  to  40,000 
pounds  of  the  PF  Class  II  crude  oil  from  Day 
1-5. 
Day  10 

Transfer,  within  the  refinery  subzone,  from 
one  or  more  storage  tanks  4  barrels  of 
domestic  motor  gasoline  blend  stock, 
equivalent  to  1 .000  pounds  to  motor  gasoline 
blending  tank. 


Day  6-15 

Transfer,  within  the  refinery  subzone,  from 
one  or  more  storage  tanks  into  process  320 
barrels  of  Domestic  Class  III  crude  oil, 
equivalent  to  100,000  fKjunds. 

Day  16 

Removal  from  the  refinery  subzone  14 
barrels  of  asphalt  to  customs  territory, 
equivalent  to  5,000  pounds. 

The  5.000  pounds  of  asphalt  will  be 
attributed  to  5,000  pounds  of  PF  Class  II 
crude  oil  from  Day  1-5. 

Day  17 

Removal  from  the  refinery  subzone,  324 
barrels  of  motor  gasoline  to  customs  territory, 
equivalent  to  81,000  pounds. 

The  81 ,000  pounds  of  motor  gasoline  will 
be  attributed  to  1 .000  pounds  of  domestic 
motor  gasoline  blend  stock  from  Day  10,  to 
the  remaining  5,000  pounds  of  PF  Class  11 
crude  oil  from  Day  1-5  and  75,000  pounds 
of  domestic  Class  III  crude  oil  from  Day  6- 
15. 

Day  16-20 

Transfer,  within  the  refinery  subzone,  from 
one  or  more  storage  tanks  into  process  169 
barrels  of  Privileged  Foreign  (PF)  34  Class  III 
crude  oil,  equivalent  to  50.000  pounds. 

Day  22 

Removal  from  the  refinery  subzone,  214 
barrels  of  jet  fuel  for  exportation,  equivalent 
to  60,000  pounds. 

The  60,000  pounds  of  jet  fuel  will  be 
attributed  to  the  remaining  25,000  pounds  of 
domestic  Class  III  crude  oil  from  Day  6-15 
and  35,000  pounds  of  PF  Class  III  crude  oil 
from  Day  16-20. 

Day  21-25 

Transfer,  within  the  refinery  subzone  from 
one  or  more  storage  tanks  into  process,  143 
barrels  of  domestic  Class  I  crude  oil, 
equivalent  to  50,000  pounds. 
Day  30  (End  of  Manufacturing  Period) 

It  is  determined  that  during  the 
manufacturing  period  just  ended,  that  34 
barrels  of  fuel,  equivalent  to  10,000  pounds 
was  consumed,  and  5  barrels  of  oil, 
equivalent  to  1,500  pounds  was  irrecoverably 
lost  as  provided  in  §  146.53(c)(l)(iv)  of  this 
part,  in  the  refining  production  process 
within  the  refinery  subzone. 

The  10,000  pounds  of  fuel  consumed  will 
be  attributed  10,000  pounds  of  PF  Class  III 
crude  oil  from  Day  16-20.  The  1,500  pounds 
of  oil  lost  in  the  refining  production  process 
will  be  attributed  to  1,500  pounds  of  PF  Qass 
III  crude  oil  from  Day  16-20.  The  remaining 
3,500  pounds  of  PF  Class  III  crude  oil  from 
Day  16-20  will  be  the  first  to  be  attributed 
during  the  next  manufacturing  period. 

/;/.  Relative  Value  Calculation 

Because  privileged  foreign  feedstocks 
transferred  into  process  during  Day  1-5  and 
Day  16-20  have  two  or  more  products 
attributed  to  them,  each  feedstock  will 
require  a  relative  value  calculation. 

Relative  value  calculation  for  UlN  Day  1- 
5,  50,000  pounds,  equivalent  to  150  barrels. 
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A 
lbs 

B 
bbis 

C 
S/bW 

D 

prodiict 

value 

E 

feedstock 

factor 

F 
r.v.  bbl 

G 
dutiabie 

bbl 

Residual,  Oil  Po;  . 
Asphalt  

40,000 
5,000 
5,000 

119 
14 
20 

15.00 
13.00 
26.00 

1.785 
182 
520 

.9047 

.7840 

1  5682 

108 

11 
31 

108 

Motor  Gasoline 

11 

Totals 

31 

50.000 

153 

2,487 

150 

150 

A-Pounds  AttrHjuted. 

B-Equtvalent  Barrels. 

C-Pnce  of  Product. 

D-BxC. 

E-C/(Total  of  Column  D/Attnbuled  Crude  BBLS). 

ResKJuai  Oil  Feedstock  Factor-i5.00.'(2,487'i50)..9047 

F-BxE. 

G-Dutiable  Barrels. 

Since  all  products  attributed  to  the  50.000  pounds  (150  BBLS)  of  PF  Class  II  crude  entered  customs  territory-  duty  equals  S7.88 
Relative  value  calculation  for  UIN  Day  16-20,  46.500  pounds  equivalent  to  157  barrels. 


Lbs 

BbIs 

S/bW 

Product 
value 

R.V.  factor 

R.V.  bW 

Dutiable 
bbl 

Jet  Fuel  

35.000 

10,000 

1,500 

125 

34 

5 

27.00 
12  00 
12.00 

3,375 

408 

60 

1.1030 
0.4902 
0.4902 

138 

17 
2 

Fuel  

0 

Consumed  Process  Loss 

0 

0 

Totals  

46.500 

164 

3,843 

157 

0 

Since  jet  fuel  was  exported,  no  duty 
is  applicable.  Fuel  consumed  for 
refinery  process  was  consumed  within 
the  subzone  premises  and  did  not  enter 
customs  territory,  thus  no  duty  is 
applicable.  Likewise,  the  process  loss 
occurred  entirely  within  the  subzone. 
Therefore,  no  duty  is  applicable. 
Samuel  H.  Banks. 
Acting  Commissioner  of  Customs. 

Approved:  Febrjary  28. 1994. 
John  P,  Simpson. 

Dfputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc  94-5023  Filed  3-3-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH53-1-6092;  FRL-4844-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUI^lyURY:  On  August  20.  1993,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  materials  in  response 
to  requirements  in  part  D  of  title  I  of  the 
Clean  Air  Act  for  new  source  review  in 
nonattainment  areas.  This  submittal 
included  no  revisions  to  any  Ohio 
regulations.  Instead,  the  submittal 
described  how  Ohio  intended  to 
implement  various  applicable  part  D 


requirements,  and  presented  a  rationale 
that  no  revisions  to  State  regulations 
would  be  necessary  to  satisfy  these 
requirements.  USEPA  disagrees  with 
this  rationale  and  proposes  to 
disapprove  the  State's  submittal  for 
failure  to  satisf)'  applicable 
requirements. 

DATES:  Comments  on  this  proposed 
action  must  be  received  bv  April  4, 
1994. 

ADDRESSES:  Comments  should  be 
submitted  to  William  L.  MacDovvell  at 
the  Region  5  address.  Copies  of  the 
State's  submittals,  the  public  comment 
letter,  and  USEPA's  technical  support 
document  of  November  9,  1993,  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  John  Summerhays  at  (312) 
886-6067,  before  visiting  the  Region  5 
Office,) 

U.S,  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division  (.AE-17J).  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays.  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency.  Region  5.  Chicago,  Illinois 
60604,  (312)886-6067. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  20.  1993.  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  a  letter  with 
attachments  to  the  United  States 
Environmental  Protection  Agency 


(USEPA)  addressing  new  source  review 
in  nonattainment  areas.  USEPA  notified 
OEPA  on  October  22,  1993,  that  it  found 
this  submittal  complete.  This  submittal 
was  intended  to  satisfy  Clean  Air  Act 
requirements  for  new  source  review  in 
nonattainment  areas,  particularly  the 
new  requirements  established  by  the 
Clean  Air  Act  Amendments  of  1990. 

Provisions  for  new  source  review  in 
Ohio  were  included  in  the  original  State 
Implementation  Plan  (SIP)  submitted  on 
January  31.  1972.  and  replacement 
regulations  submitted  on  June  6.  1973, 
The  relevant  regulations  provided  for 
best  available  control  technology 
(BACT)  and  other  requirements  applied 
uniformly  throughout  the  State. 
Subsequently,  the  Clean  Air  Act 
Amendments  of  1977  provided  for 
designations  of  areas  as  being  in 
attainment  or  nonattainment  of  the  air 
quality  standards,  and  required  a  further 
State  submittal  to  impose  additional 
requirements  (most  notably  lowest 
achievable  emission  rates  (LAER)  and 
offsets)  for  new  sources  in 
nonattainment  areas.  Ohio  submitted 
relevant  material  on  Julv  25.  1980.  and 
September  25,  1980.  USEPA 
conditionally  approved  these  submittals 
on  October  31,  1980,  on  the  condition 
that  Ohio  submit  regulations  delineating 
requirements  that  new  sources  in 
nonattainment  areas  must  meet, 

Ohio  submitted  revised  regulations  on 
October  4,  1982.  and  January  24. 1983. 
These  regulations  impose 
nonattainment  area  new  source 
permitting  requirements  by 
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incorporating  appendix  S  to  title  40  of 
the  Code  of  Federal  Regulations,  part  51 
(appendix  S  to  40  CFR  part  51 — 
"Emission  Offset  Interpretative  Ruling") 
into  the  State  regulations.  USEPA 
granted  limited  approval  to  this 
submittal  on  September  8.  1993  (58  FR 
47211),  concluding  that  the  regulation 
strengthened  the  SIP  but  did  not  fully 
satisfy  the  nonattainment  area  planning 
requirements  established  in  1977  in  part 
D  of  title  I  of  the  Clean  Air  Act.  Of 
particular  concern  were  the  exemptions 
of  temporary  sources  and  resource 
recovery  facilities  provided  in  appendix 
S  (and  thus  incorporated  by  reference  in 
the  State  rules)  but  not  approvable 
under  the  criteria  established  in  40  CFR 
part  51.  subpart  I.  By  the  time  of  this 
1993  rulemaking,  the  Clean  Air  Act 
Amendments  of  1990  had  imposed 
further  requirements  for  nonattainment 
area  new  source  review.  The  State 
provided  USEPA  material  concerning 
the  new  requirements  on  November  19, 

1992.  December  2,  1992,  January  13, 

1993,  and  April  26,  1993.  USEPA 
notified  the  State  on  )une  1, 1993,  that 
these  materials  did  not  represent  a 
complete  submittal.  The  State  then 
provided  additional  information  on 
August  20,  1993,  which  USEPA  found 
on  October  22,  1993,  to  constitute  a 
complete  submittal.  USEPA  has 
conducted  a  full  review  and  proposes  to 
disapprove  the  submittal  for  failing  to 
satisfy  the  current  nonattainment  area 
new  source  review  requirements  of  part 
D  of  title  I  of  the  Clean  Air  Act. 

The  Clean  Air  Act  Amendments  of 
1990  established  numerous  new 
requirements  for  new  source  review. 
.\mong  the  more  significant  of  these 
requirements  that  apply  to  Ohio  are 
provisions  for  sf)ecific  emission  offset 
requirements  in  ozone  nonattainment 
areas,  including  specified  minimum 
offset  rations,  for  review  of  major  new 
sources  and  major  modifications  for 
nitrogen  oxides  (NO,)  in  ozone 
nonattainment  areas,  and  for  an 
alternative  siting  analysis  for  all 
nonattainment  area  pollutants. 
Additionally,  the  State  plan  must 
include  provisions  for  proper 
calculation  of  offsets,  provisions 
reflecting  certain  substantial  restrictions 
on  growth  allowances,  provisions  for 
supplying  from  nonattainment  new 
source  review  f)ermits  to  USEPA's 
RACr/BACT/LAER  Clearinghouse, 
provisions  relating  to  rocket  engines  or 
motors,  provisions  relating  to  stripper 
wells,  provisions  relating  to  the 
definition  of  "stationary  source" 
affecling  the  treatment  of  internal 
combustion  engine  sources,  and 
provisions  relating  to  temporary  clean 


coal  technology  demonstration 
projects. ' 

The  1990  Amendments  also  specify 
various  deadlines  for  submittal  of  SIP 
revisions  to  satisfy  these  requirements.. 
For  areas  designated  nonattainment  for 
fine  particulate  matter,  a  plan  satisfying 
the  requirements  of  sections  173  and 
189  was  to  be  submitted  by  June  30, 
1992.  For  areas  designated 
nonattainment  and  classified  as 
marginal  or  above  for  ozone,  a  plan 
satisfying  the  requirements  of  sections 
173  and  182  was  to  be  submitted  by 
November  15,  1992.  For  areas 
designated  nonattainment  for  carbon 
monoxide,  a  plan  satisfying  the 
requirements  of  section  173  was  to  be 
submitted  by  November  15,  1993.  The 
State  of  Ohio  has  areas  designated 
nonattainment  for  ozone  and  particulate 
matter,  for  which  it  was  required  to 
meet  these  SIP  revision  deadlines.  The 
August  20,  1993,  material  was 
submitted  in  an  effort  to  satisf)'  these 
requirements. 

II.  Review  of  State's  Submittal 

A.  Review  Relative  to  Pre- 1990 
Requirements 

The  State's  recent  submittal  does  not 
address  new  source  review 
requirements  that  applied  prior  to  the 
Clean  Air  Act  Amendments  of  1990. 
Therefore,  the  USEPA  review  of  the 
State's  plan  relative  to  pre-1990 
requirements  published  on  September  8, 
1993  (58  FR  47211),  remains  current. 
The  September  8  notice  granted  limited 
approval  on  the  basis  of  the 
strengthening  effect  of  the  1982 
regulations  relative  to  the  prior  SIP,  but 
found  the  State's  plan  to  be  insufficient 
to  meet  the  pre-1990  new  source  review 
requirements.  The  1982  regulations 
essentially  incorporate  appendix  S  of  40 
CFR  part  51  by  reference.  USEPA 
identified  deficiencies  relating  to  the 
exemptions  from  offset  requirements  for 
resource  recovery  facilities  and 
temporary  sources  provided  in 
appendix  S  and  therefore  incorporated 
by  reference  into  Ohio's  regulations. 
Since  these  deficiencies  have  not  been 
addressed,  the  State's  new  source 
review  program  continues  to  fail  to 
satisfy  part  D  requirements. 


'  The  amended  Ad  also  requires  thai  new  source 
review  requirements  apply  to  lower  size  sources  In 
areas  classiried  Serious  or  above,  and  in  some  cases 
requires  new  source  review  for  particulate  matter 
precursor  sources  in  particulate  matter 
nonattainment  areas.  However.  Ohio  presently  has 
no  areas  classified  Serious  or  above,  and  the 
requirement  relating  to  particulate  matter 
precursors  will  not  apply  if  USEPA  finalizes  a 
determination  proposed  on  August  3,  1993.  that 
precursors  do  not  contribute  significantly  to 
particulate  tnatter  violations. 


The  September  8  notice  also  noted 
that  the  provisions  of  appendix  S,  as 
incorporated  by  reference  into  Ohio's 
regulations,  are  not  as  explicit  as  the 
current  requirements  of  subpart  I  of  40 
CFR  part  51  for  annual,  actual  emission; 
offsets.  Although  USEPA  interprets 
Ohio's  regulations  to  require  that 
federally  enforceable  actual  emission 
offsets  be  obtained  as  a  condition  of  any 
permit  pursuant  to  part  D,  section  173(c 
requires  that  Ohio  clarify  that  this 
requirement  applies. 

B.  Review  Relative  to  Post-1990 
Requirements 

The  substance  of  Ohio's  submittal  of 
August  20,  1993,  is  a  document  entitled 
"Ohio  EPA  New  Source  Review  State 
Implementation  Plan — Requirements  for 
Major  New  Sources  in  Nonattainment 
Areas.  "  This  document  focuses  on 
requirements  established  by  the  Clean 
Air  Act  Amendments  of  1990  and 
identifies  OEPA's  plans  for 
implementing  these  requirements.  This 
document  is  referred  to  below  as  Ohio's 
statement  of  permitting  criteria. 

The  State's  submittal  provides  no  new 
regulations  to  govern  review  of  new 
sources  in  nonattainment  areas.  Instead, 
the  submittal  states  that  regulations 
adopted  In  1974  provide  the  ne<;essary 
authority  to  implement  the  new 
requirements  for  new  source  review, 
and  that  these  SIP  approved  regulations 
in  conjunction  with  the  submittal's 
statement  of  permitting  criteria  should 
satisfy  Clean  Air  Act  requirements. 
Thus,  a  key  question  in  this  rulemaking 
is  whether  USEPA  can  approve  this 
approach  and  enforce  the  intended 
permitting  requirements. 

The  USEPA,  in  its  technical  support 
document,  evaluated  the  adequacy  with 
which  Ohio's  submittal  satisfies 
selected  key  requirements.  USEPA's 
review  indicated  that  the  statement  of 
permitting  criteria  does  not  provide 
adequate  specificity  and  clarity  of 
criteria  by  which  detailed 
implementation  decisions  would  be 
made.  The  following  discussion  of 
sample  requirements  illustrates  the 
basis  for  this  conclusion. 

The  Clean  Air  Act  Amendments  of 
1990  require  that  specified  offset  ratios  . 
for  volatile  organic  compounds  (VOC) 
emissions  and  presumptively  for 
nitrogen  oxides  {NO»)  emissions  must 
be  obtained  in  ozone  nonattainment 
areas.  That  is,  any  significant  increase  in 
potential  emissions  for  either  of  these 
pollutants  must  be  accompanied  by  an 
decrease  in  actual  emissions  that  is 
larger  by  at  least  a  specified  ratio.  Ohio's 
statement  of  permitting  criteria 
includes:  (1)  A  preliminary  clause 
stating  that  "the  following  additional 
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requirements  will  be  applicable,"  (2)  an 
item  1  identifying  "minimum  required 
offset  ratios,"  and  (3)  an  item  4  noting 
that  "NOj . . .  shall  be  treated  as  a 
nonattainment  pollutant"  in  ozone 
nonattainment  areas.  No  definition  of 
offset  ratio  is  provided,  and  so  it  is 
unclear  what  averaging  time  appUes, 
whether  offsets  are  to  reflect  allowable 
or  actual  emissions,  whether  all 
emission  increases  must  be  offset  (e.g., 
fugitive  and  secondary-  emissions), 
where  the  offsets  must  occur,  and 
whether  interpollutant  offsets  are 
permissible.  (Item  4  of  Ohio's  statement 
implies  that  NO,  offsets  must  corne  from 
the  same  county  as  the  emission 
increases.)  The  statement  also  does  not 
explicitly  state  that  either  VOC  or  NO, 
offsets  are  required. 

A  second  new  requirement  is  that  the 
other  various  major  source  requirements 
(e.g.,  lowest  achievable  emission  rates) 
also  apply  to  major  sources  of  NO,  in 
ozone  nonattainment  areas,  unless 
USEPA  makes  certain  determinations 
that  NOx  control  would  not  be 
beneficial.  Ohio  implies  the 
applicability  of  these  requirements  by 
making  the  above  statement  that  N0»  is 
to  be  treated  as  a  nonattainment 
pollutant.  Ohio's  statement  continues 
that  "[njew  source  applicants  are 
required  to  meet  the  major  new  source 
definitions  and  major  modifications 
thresholds  as  specified  in  the  CAA." 
However,  the  Clean  Air  Act  itself  does 
not  explicitly  define  "major  new 
source"  and  does  not  specify  major 
modification  thresholds.  Also.  Ohio's 
statement  could  be  read  to  require  all 
sources  to  meet  the  size  minimums  for 
major  new  sources  or  major 
modifications.  Ohio's  statement 
continues:  "For  major  modifications, 
these  CAA  requirements  will  be 
applicable  to  sources  of  NO,  greater 
than  40  tons  per  year."  It  is  not  clear 
whether  Ohio  intends  this  apparent 
reduction  from  100  to  40  tons  per  year 
of  the  threshold  of  source  sizes  at  which 
major  modifications  trigger  new  source 
review  requirements. 

Review  of  further  requirements 
established  by  the  1990  Amendments  is 
provided  in  the  technical  support 
document.  The  conclusion  of  USEPA's 
review  is  that  the  statement  of 
permitting  criteria  does  not  address 
many  of  the  questions  that  would  arise 
in  imposing  the  identified  requirements. 

C.  Analysis  of  the  Need  for  Regulations 

The  above  examples  clarify  a  central 
issue  in  this  rulemaking,  i.e.  whether 
formal  regulations  are  necessary  to 
establish  the  requirements  dictated  by 
the  Clean  Air  Act.  Ohio's  statement  and 
the  submittal  cover  letter  present  the 
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State's  position  that  existing  Ohio 
statutes  and  regulations  already  require 
that  the  provisions  of  the  amended 
Clean  Air  Act  be  met.  Specifically,  Ohio 
notes  that  its  Rule  3745-31-05  requires 
that  permits  to  install  shall  be  issued 
only  if  the  construction  and  operation 
will  "not  result  in  a  violation  of  any 
applicable  laws,"  which  is  defined  to 
include  the  Clean  Air  Act  including  any 
amendments.  Although  Ohio  proceeds 
to  describe  in  general  terms  how  it 
intends  to  apply  the  new  requirements, 
the  submittal  cover  letter  expressly 
states  that  "the  current,  federally 
approved,  Ohio  SIP  is  adequate  for 
fulfilling  the  requirements  of  a  NSR  SEP, 
and  that  no  changes  are  necessary." 

Ohio's  position  raises  fundamental 
questions  about  the  role  of 
implementing  regulations.  In  general, 
statutes  present  general  criteria  that 
must  be  met.  whereas  regulations  define 
the  specific  requirements  that  apply  in 
each  circumstance.  In  limited 
circumstances  a  statute  may  be  enforced 
without  implementing  regulations,  but 
generally  regulations  are  necessary  to 
define  the  precise  obligations  of  affected 
individuals  and  the  precise  criteria  by 
which  relevant  decisions  (e.g. 
determinations  of  compliance)  will  be 
made.  The  proper  adoption  of  clearly 
defined  criteria  for  making  relevant 
decisions  is  essential  to  support  these 
decisions.  Therefore,  in  the  absence  of 
exhaustively  detailed  statutes,  the 
adoption  of  detailed  regulations  is 
essential  for  successful  program 
implementation. 

In  the  case  of  new  source  review,  the 
Clean  Air  .\ct  identifies  general 
provisions  which  are  to  be  included  in 
State  plans.  The  State's  statement  of 
permitting  criteria  closely  parallels  the 
language  in  the  Clean  Air  Act.  As  the 
above  examples  illustrate,  Ohio's 
submittal  fails  to  define  many  of  the 
details  of  how  these  requirements 
would  be  implemented.  In  the  absence 
of  these  details,  a  subject  source  could 
not  be  expected  to  know  its  obligations 
pursuant  to  these  requirements,  and 
could  object  to  the  imposition  of  the 
general  requirements  based  on  the 
failure  of  the  State  to  pre-define  the 
specific  criteria  that  would  be  applied. 
Further,  as  a  commenter  noted  when  the 
State  proposed  its  SIP  revision,  the 
statement  of  permitting  criteria  was  not 
adopted  according  to  the  full  procedures 
in  Ohio  for  adoption  of  regulations, 
even  though  this  statement  is  intended 
to  serve  purposes  normally  served  by 
regulations.  Consequently,  the  statement 
of  permitting  criteria  lacks  the 
specificity,  the  regulatory  standing,  and 
the  assurance  of  being  enforceable  that 


are  needed  to  satisf>'  Clean  Air  Act 
requirements. 

III.  This  Action 

USEPA's  review  indicates  that  Ohio's 
submittal  does  not  clearly  establish  the 
specific  criteria  by  which  judgments  in 
new  source  permitting  will  be  made. 
Furthermore,  by  relying  not  on  properly 
adopted  regulations  but  rather  on  a 
general  regulatory  provision  (requiring 
compliance  with  the  Clean  Air  Act)  in 
conjunction  with  a  statement  of 
permitting  criteria,  the  State  has  failed 
to  follow  proper  procedures  to  become 
authorized  to  impose  sf)ecific,  detailed 
permit  conditions  in  accordance  with 
the  Clean  Air  Act  requirements.  In 
addition,  the  existing  regulations 
exempt  two  types  of  sources  which  may 
not  be  exempted  under  applicable 
USEPA  regulations.  For  these  reasons, 
USEPA  proposes  to  disapprove  Ohio's 
submittal  for  failure  to  satisfy  part  D 
requirements. 

Under  section  179(a)(2),  if  USEPA 
takes  final  action  to  disapprove  a 
submission  under  section  llO(k)  for  an 
area  designated  nonattainment  based  on 
the  submission's  failure  to  meet  one  or 
more  of  the  elements  required  by  the 
Act,  USEPA  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  USEPA:  highway  funding 
restrictions,  and  a  requirement  for  two- 
for-one  offsets.  The  18-month  period 
referred  to  in  section  179(a)  would  begin 
to  run  at  the  time  USEPA  publishes 
final  notice  of  this  disapproval. 
Moreover,  the  final  disapproval  would 
trigger  the  Federal  Implementation  Plan 
(FIP)  requirement  under  section  110(c). 
Separate  rulemaking  is  being  conducted 
to  identif>'  which  sanction  would  apply 
first  and  to  address  related  issues  on  the 
application  of  sanctions,  for  example 
whether  USEPA  must  jjublish  final 
approval  of  a  new  submittal  before  the 
deficiency  may  be  considered  corrected. 

Public  comment  is  solicited  on  this 
proposed  rulemaking  action.  Comments 
received  by  [Insert  date  30  days  from 
date  of  publication]  will  be  considered 
in  the  development  of  USEPA's  final 
rulemaking  action. 

Under  the  Regulatorv  Flexibility  Act. 
5  use.  600  ef  seq  .  USEPA  must 
prepare  a  regulatory-  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
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entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEP.^'s  disapproval  of  the  State 
laquest  under  section  110  and  part  Dof 
the  Clean  Air  Act  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
State  submittal  dees  not  affect  its  State 
enforceability.  Moreover,  USEPA's 
disapproval  of  the  submittal  does  not 
impose  anv  new  Federal  requirement.?. 
Therefore,  I'SEPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impad  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225). 
based  on  revised  SIP  processing  review 
tables  approved  by  the  Acting  Assistant 
Administrator  for  Air  and  Radiation  on 
October  4,  1993  (Miciiael  Shapiro's 
memorandum  to  Regional 
Administrators).  On  January  6,  1989,  the 
Office  of  Management  and  Budget 
waived  Tables  Two  and  Three  SIP 
revisions  (54  FR  222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years. 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continued  in  effect  under 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
r'jiations.  Nitrogen  oxides.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Authority:  7401-7671q. 

Dated:  Febniary  14,  1994. 
David  nirich. 

Acting  Regional  Administrator. 
IFR  Doc  94-4992  Filed  3-3-94;  8;45  ami 
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40  CFR  Part  63 
(AD-FRL-4«4e-6] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Cfironnium  Emissions 
From  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanks:  Reopening  of  Public 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMMARY:  EPA  is  reopening  the  public 
comment  period  for  the  proposed 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
chromium  emissions  from  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks.  As  initially 
published  in  the  Federal  Register  of 
December  16. 1993  (58  FR  65768). 
written  comments  on  the  proposed  rule 
were  to  be  submitted  to  EPA  on  or 
before  February  14.  1994  (a  60-day 
comment  period).  The  public  comment 
period  is  being  reopened  and  will  end 
on  March  18,  1994. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  March  18. 1994. 
AODRESSES:  Comments  should  be 
submitted  to  the  docket. 

Docket.  Docket  No.  A-68-02, 
containing  supporting  information  used 
in  developing  the  proposed  rule  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m..  Monday  through  Friday,  at  EPA's 
Air  Docket,  Room  M1500.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC.  A 
reasonable  fee  may  be  rJiarged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lalit  Banker,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  CaroHna  27711.  telephone 
(919) 541-5420. 

SUPPLEMENTARY  INFORMATION:  Several 
persons  who  intend  to  submit 
comments  concerning  the  proposed 
NESHAP  for  chromium  electroplating 
and  anodizing  operations  have 
requested  additional  time  to  prepare 
their  comments,  beyond  the  60  days 
originally  provided.  In  consideration  of 
these  requests,  EPA  is  reopening  the 
comment  period  in  order  to  give  all 
interested  persons  the  opportunity  to 
comment  fully.  This  reopening  of  the 
public  comment  period  is  necessary  to 
ensure  that  interested  parties  have 
adequate  time  to  provide  the  EPA  with 
written  comments  on  the  proposed  rule. 


Dated:  March  1.  1994. 
Ann  E.  Goode, 

Acting  Assistant  Administrator  for  Air  and 

Badiation. 

[FR  Doc.  94-5131  Filed  3-3-94;  8:45  ami 
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40  CFR  Part  261 

[SW-FRL-4844-5] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  f*rotection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

cc^mment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  proposing  to 
grant  a  petition  submitted  by  Bethlehem 
Steel  Corporation  (BSC),  Sparrows 
Point,  Maryland,  to  exclude  certain 
solid  wastes  generated  at  its  facility 
from  the  lists  of  hazardous  wastes 
contained  in  §  261.31  and  §  261.32.  This 
action  responds  to  a  delisting  petition 
submitted  under  §  260.20,  which  allows 
any  person  to  petition  the  Administrator 
to  modify  or  revoke  any  provision  of 
Parts  260  through  265  and  268  of  Title 
40  of  the  Code  of  Federal  Regulations, 
and  under  §  260.22,  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  'generator-specific'  basis 
from  tlie  hazardous  waste  lists.  The 
proposed  decision  is  based  on  an 
evaluation  of  waste  specific  information 
provided  by  the  petitioner.  If  this 
proposed  decision  is  finalized,  the 
petitioned  waste  will  be  conditionally 
excluded  from  regulation  as  a  hazardous 
waste  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA). 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  mod.el  to  evaluate 
the  potential  impact  of  the  petitioned 
waste  on  human  health  and  the 
environment,  based  on  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste,  once  it  is  disposed  of. 
DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applioibility  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  April  18,  1994.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Anv  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  the  Director. 
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Characterization  and  Assessment 
Division,  OfSce  of  Solid  Waste,  whose 
address  appears  below,  by  March  21. 
1994.  The  request  must  contain  the 
information  prescribed  in  §  260.20(d). 
ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  Docket  Clerk,  Office  of 
Solid  Waste  (5305),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Delisting 
Section,  Waste  Identification  Branch, 
CAD/OSW  (5304),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number:  "F-94-B8EP-FFFFF". 

Requests  for  a  hearing  should  be 
addressed  to  the  Director, 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste  (5304), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC. 
20460. 

The  RCRA  regulatory  docket  for  this 
proposed  mle  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
and  is  available  for  viewing  (Room 
M2616)  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
SO.  15  per  page  for  additional  copies. 
FOR  FURTHER  INFORMATtON,  CONTACT:  For 
general  information,  contact  the  RCR.A 
Hotline,  toll  free  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Shen-yi  Yang,  Office  of  Solid 
Waste  (5304), "U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  (202)  260-1436. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16,  1981,  as  part  of  its 
final  and  mterim  final  regulations 
implementing  section  3001  of  RCR.^, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  so'jTces.  This  list  has  been 
amended  several  times,  and  is 
published  in  §261.31  and  §261.32. 
These  wastes  are  listed  as  hazardous 
because  they  typically  and  frequently 
exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identifind  in  Subpart  C  of  part  261  (i.e., 
ignitability,  corrosivity,  reactivity,  and 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  §§  261.n(a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials. 


industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  §  260.20 
and  §  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  fi-om 
a  particular  generating  facility  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  hsted.  See  §  260.22(a)  and  the 
background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Sohd  Waste  Amendments  I.HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  [i.e., 
ignitability.  reactivity,  corrosivity,  and 
toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See 
§  260.22(a).  42  U.S.C.  6921(f).  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"dehsted"  {i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCR.^  to  determine 
whelber  or  not  their  waste  remains  non- 
hazardous  based  on  the  hazardous  waste 
characteristics. 

In  addition,  residues  from  the 
treatment,  storage,  or  disposal  of  hsted 
hazardous  wastes  and  mixtures 
containing  listed  hazardous  wastes  are 
also  considered  hazardous  wastes.  See 
§§  261.3  (a)(2)(iv)  and  (c)(2)(i).  referred 
to  as  the  "mixture"  and  "derived-frora" 
rules,  respectively.  Such  wastes  are  also 
eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  On 
December  6,  1991,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
vacated  the  "mixture/derived  from" 
rules  and  remanded  them  to  the  Agency 
on  procedural  grounds  (Shell  Oil  Co.  v. 
EPA.  950  F.2d  741  (D.C.  Cir.  1991)).  On 
March  3. 1992.  EPA  reinstated  the 
mixture  and  derived-from  rules,  and 
soUcited  comments  on  other  ways  to 
regulate  waste  mi.xtures  and  residues 
(57  FR  7628).  The  Agency  plans  to 
address  issues  related  to  waste  mixtures 
and  residues  in  a  future  rulemaking. 


B.  Approach  Used  To  B'ctluate  This 
Petition 

This  petition  requests  a  delisting  for 
a  hsted  hazardous  waste.  In  making  the 
initial  delisting  determination,  the 
Agency  evaluated  the  petitioned  waste 
against  the  listing  criteria  and  factors 
cited  in  §§  261.11(a)(2)  and  (a)(3).  Based 
on  this  review,  the  Agency  agreed  with 
the  petitioner  that  the  waste  is  non- 
hazardous  with  respect  to  the  original 
hsting  criteria.  (If  the  Agency  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  hsted.  EPA  would  have 
proposed  to  deny  the  petition.)  EPA 
then  evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
beheve  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  Agency  considered  whether  the 
waste  is  acutely  toxic,  and  considered 
the  toxicity  of  the  constituents,  the 
concentration  of  the  constituents  in  the 
waste,  their  tendency  to  migrate  and  to 
bioaccumulate,  their  persistence  in  the 
environment  once  released  from  the 
waste,  plausible  and  specific  types  of 
management  of  the  petitioned  waste,  the 
quantities  of  waste  generated,  and  waste 
variabiUty. 

For  this  delisting  determination,  the 
Agency  used  such  information  to 
identify  plausible  exposure  routes  {i.e., 
ground  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  The  Agency 
determined  that  disposal  in  a  landfill  is 
the  most  reasonable,  worst-case  disposal 
scenario  for  BSC's  petitioned  waste,  and 
that  the  major  exposure  route  of  concern 
would  be  ingestion  of  contaminated 
ground  water.  Therefore,  the  Agency  is 
proposing  to  use  a  particular  fate  and 
transport  model  to  predict  the 
maximum  allowable  concentrations  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  in  a  regulated  municipal  sohd 
waste  landfill  and  to  determine  the 
potential  impact  of  disposal  of  BSC's 
waste  on  human  health  and  the 
environment.  Specifically,  the  Agency 
used  the  maximum  estimated  waste 
volume  and  the  maximum  reported 
leachate  concentrations  as  inputs  to 
estimate  the  constituent  concentrations 
in  the  ground  water  at  a  hypothetical 
receptor  well  dowmgradient  from  the 
disposal  site.  The  calculated  receptor 
well  concentrations  (referred  to  as 
compliance-point  concentrations)  were 
then  compared  directly  to  the  health- 
based  levels  used  in  dehsting  decision- 
making for  the  hazardous  constituents 
of  concern. 
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EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  disposal  of  the 
petitioned  waste  in  a  landfill,  and  that 
a  reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
KCR.\  Subtitle  C.  The  use  of  a 
reasonable  worst-case  scenario  results  in 
conservative  values  for  the  compliance- 
point  concentrations  and  ensures  that 
the  waste,  once  removed  from 
hazardous  waste  regulation,  will  not 
pose  a  threat  to  human  health  or  the 
environment.  Because  a  delisted  waste 
is  no  longer  subject  to  hazardous  waste 
control,  the  Agency  is  generally  unable 
to  predid  and  does  not  control  how  a 
waste  will  be  managed  after  delisting. 
Therefore,  EPA  currently  believes  that  it 
is  inappropriate  to  consider  extensive 
site-specific  factors  when  applying  the 
fate  and  transport  model.  For  example. 
a  generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  faciors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off  site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  In  this  case,  the 
Agency  determined  that,  because  BSC  is 
seeking  an  upfront  delisting  [i.e.,  an 
exclusion  based  on  data  from  waste 
generated  from  a  bench-scale  treatment 
process),  ground-water  monitoring  data 
collected  from  the  areas  where  the 
petitioner  plans  to  dispose  of  the  waste 
in  the  future  are  not  necessary.  Because 
the  petitioned  waste  is  not  currently 
generated  or  disposed  of.  ground-water 
monitoring  data  would  not  characterize 
the  effects  of  the  petitioned  waste  on  the 
underlying  aquifer  at  the  disposal  sites 
and,  thus,  would  serve  no  purpose. 
Therefore,  the  Agency  did  not  request 
ground-water  monitoring  data. 


BSC  petitioned  the  Agency  for  an 
upfront  exclusion  (for  waste  that  has  not 
yet  been  generated)  based  on 
descriptions  of  the  proposed 
stabilization  process  that  will  be  used  to 
treat  BSC's  dewatered  filter  cake, 
characterization  of  dewatered 
(unstabilized)  filter  cake,  and  results 
from  the  analysis  of  waste  subjected  to 
BSC's  proposed  stabilization  process. 

Similar  to  other  facilities  seeking 
upfront  exclusions,  this  upfront 
exclusion  [i.e.,  an  exclusion  based  on 
information  characterizing  the  process 
and  waste)  would  be  contingent  upon 
the  analytical  testing  of  the  petitioned 
waste  once  stabilization  is  initiated  at 
BSC's  Spa.TOws  Point  facility. 
Specifically,  DSC  will  be  required  to 
collect  representative  samples  of 
stabilized  filter  cake  to  verify  that  the 
stabilization  process  is  on-line  and 
operating  as  described  in  the  petition. 
The  verification  testing  requires  BSC  to 
demonstrate  that  the  proposed 
stabilization  process,  once  on-line,  will 
generate  a  non-hazardous  waste  [i.e.,  a 
waste  that  meets  the  Agency's 
verification  testing  conditions). 

From  the  evaluation  of  BSC's  delisting 
petition,  a  list  of  constituents  was 
developed  for  the  verification  testing 
conditions.  Tentative  maximum 
allowable  leachable  concentrations  for 
these  constituents  were  derived  by  back 
calculating  from  the  delisting  health- 
based  levels  through  the  proposed  fate 
and  transport  model  for  a  landfill 
management  scenario.  These 
concentrations  [i.e.,  "delisting  levels") 
are  the  proposed  verification  testing 
conditions  of  the  exclusion. 

The  Agency  encourages  the  use  of 
upfront  delisting  petitions  because  they 
have  the  advantage  of  allowing  the 
applicant  to  know  what  treatment  levels 
for  constituents  will  be  sufficient  to 
render  specific  wastes  non-hazardous, 
before  investing  in  new  or  modified 
waste  treatment  system.s.  Therefore, 
upfront  delistings  will  allow  new 
facilities  to  receive  exclusions  prior  to 
generating  wastes,  which,  without 
upfront  exclusions,  would 
unnecessarily  have  been  considered 
hazardous.  Upfront  delistings  for 
existing  facilities  can  be  processed 
concurrently  during  construction  or 
permitting  activities;  therefore,  new  or 
modified  treatment  systems  should  be 
capable  of  producing  wastes  that  are 
considered  non-hazaidous,  and 
managed  as  such  sooner  than  otherwise 
would  be  possible.  At  the  same  time, 
conditional  testing  requirements  to 
verify  that  the  delisting  levels  are 
achieved  by  the  fully  operational 
treatment  systems  will  maintain  the 
integrity  of  the  dehsting  program  and 


will  ensure  that  only  non-hazardous 
wastes  are  removed  from  Subtitle  C 
control. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  public  hearings,  if  any)  on 
today's  proposal  are  addressed. 

II.  Disposition  of  Delisting  Petition 

Bethlehem  Steel  Corporation, 
Sparrows  Point,  Maryland. 

A.  Petition  for  Exclusion 

Bethlehem  Steel  Corporation  (BSC), 
located  in  Sparrows  Point,  Maryland,  is 
involved  in  the  production  of  tin  and 
chromium  plated  parts  and  steel  strip. 
BSC  petitioned  the  Agency  to  exclude 
its  chemically  stabilized  wastewater 
treatment  filter  cake  presently  listed  as 
EPA  Hazardous  Waste  No.  F006— 
"Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin,  zinc  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum".  The 
listed  constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006  waste  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed)  (see  part  261, 
appendix  VII). 

BSC  petitioned  the  Agency  to  exclude 
its  stabilized  filter  cake  because  it  does 
not  believe  that  the  waste,  once 
generated,  will  meet  the  criteria  of  the 
listing.  BSC  claims  that  its  treatment 
process  will  generate  a  non-hazardous 
waste  because  the  constituents  of 
concern  in  the  waste  are  either  not 
present  or  are  in  an  essentially 
immobile  form.  BSC  also  believes  that 
the  waste  will  not  contain  any  other 
constituents  that  would  render  the 
waste  hazardous.  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984.  See  section  222  of  HSWA,  42 
U.S.C.  6921(f).  and  40  CFR  260.22(d)(2)- 
(4).  Today's  proposal  to  grant  this 
petition  for  delisting  is  the  result  of  the 
Agency's  evaluation  of  BSC's  petition. 

B.  Background 

On  January  2.  1991,  BSC  petitioned 
the  Agency  to  exclude  its  stabilized 
filter  cake  from  the  lists  of  hazardous 
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wastes  contained  in  §  261.31  and 
§  261.32,  and  subsequently  provided 
additional  information  to  complete  its 
petition.  Specifically.  BSC  requested 
that  the  Agency  grant  an  upfront 
exclusion  [i.e..  an  exclusion  that  applies 
to  waste  not  presently  generated)  for 
dewatered  filter  cake  that  will  be 
stabilized  using  lime  kiln  dust  and 
powerplant  fly  ash  at  its  Sparrows  Point 
facility. 

In  support  of  its  petition,  BSC 
submitted:  (1)  Detailed  descriptions  of 
its  manufacturing,  waste  treatment,  and 
stabilization  processes,  including 
schematic  diagrams;  (2)  Material  Safety 
Data  Sheets  (MSDSs)  for  all  trade  name 
products  used  in  the  manufacturing  and 
waste  treatment  processes;  (3)  results 
from  total  constituent  analyses  for  the 
eight  Toxicity  Characteristic  (TC)  metals 
listed  in  §  261.24,  nickel,  cyanide,  zinc, 
and  sulfide  from  representative  samples 
of  the  dewatered  (unstabilized)  filter 
cake  and  the  stabilized  filter  cake;  (4) 
results  from  the  EP  Toxicity  Test  and 
the  Toxicity  Characteristic  Leaching 
Procedure  (TCLP,  SW-846  Method 
1311)  for  the  eight  TC  metals  (except  for 
barium  and  selenium)  end  nickel  from 
representative  samples  of  the  dewatered 
(unstabilized)  filter  cake,  uncured 
stabilized  filter  cake,  and  the  cured 
stabilized  filter  cake;  (5)  results  from 
total  oil  and  grease  analyses  from 
representative  samples  of  the  dewatered 
(unstabilized)  filter  cake  and  stabilized 
filter  cake;  (6)  results  from  the  Multiple 
Extraction  Procedure  (MEP,  SVV-846 
Method  1320)  for  the  eight  TC  metals 
(except  for  barium  and  selenium)  and 
nickel  from  representative  samples  of 
the  stabilized  fiher  cake;  (7)  test  results 
and  information  regarding  the 
hazardous  characteristics  of  ignitability, 
ccrrosivify,  and  reactivity;  (8)  results 
from  the  tCLP  analyses  for  the  TC 
volatile  and  semivolatile  organic 
compounds  from  representative  samples 
of  the  dewatered  (unstabilized)  filter 
cake;  and  (9)  results  from  total 
constituent  analyses  for  hexavalent 
chromium  from  representative  samples 
of  dewatered  (unstabilized)  filter  cake. 

Similar  to  other  faciUties  seeking 
upfront  exclusions,  once  BSC's 
proposed  stabihzation  system  is  on-line 
at  its  Sparrows  Point.  Maryland  facility, 
BSC  would  be  required  to  submit 
additional  anah'tical  data  for  the 
petitioned  waste  to  verify  that  the  on- 
line stabilization  system  meets  the 
treatment  capability  of  the  stabilization 
process  as  described  in  the  petition  and 
the  verification  testing  conditions 
specified  in  the  exclusion  (see  Section 
F — Verification  Testing  Conditions). 

BSC's  Sparrows  Point,  Maryland 
facility  is  involved  in  electroplating 


operations  producing  tin  and  chromium 
plated  parts  and  steel  strip.  Three 
plating  lines  contribute  wastes  to  the 
wastewater  treatment  plant  generating 
BSC's  chromium  high  density  filter 
cake,  namely,  a  tin  free  steel-chromium 
type  (TFSCt)  plating  line  and  Uvo 
halogen  tinning  lines. 

The  TFSCT  plating  line  is  designed  to 
deposit  a  layer  of  chromium  on  the  steel 
strip  with  an  additional  outer  protective 
covering  of  chromi\im  oxides.  The 
TFSCT  plating  line  consists  of  five 
major  sections:  The  Entry  Section,  the 
Pre-Treatment  Section,  the  Plating 
Section,  the  Post-Treatment  Section, 
and  the  Delivery  Section.  The  purpose 
of  the  entry  section  is  to  join  the  ends 
of  the  steel  coils  in  preparation  for 
subsequent  continuous  processing  in 
the  following  sections.  The  pre- 
treatment  section  cleans  and  prepares 
the  steel  to  be  plated.  The  strip  passes 
through  an  electrolytic  cleaning  system, 
brush  scrubber,  and  pickle  and  pickle 
rinse  cells  to  remove  oil,  dirt,  ru.st,  and 
other  foreign  substances.  In  the  plating 
section,  the  steel  strip  passes  through 
the  plater  conditioner  cell  prior  to 
entering  the  plating  cell.  The  chromium 
and  chromium  oxide  layers  are 
electrolytically  plated  onto  the  steel 
strip.  The  steel  strip  is  rinsed,  after  it 
leaves  the  plater,  in  the  dragout  and 
rinse  cells.  In  the  post-treatment  section, 
the  coated  steel  strip  is  washed,  dried, 
and  oiled  prior  to  being  coiled  for 
shipping  or  storage.  The  oil  film  helps 
to  prevent  scratching  of  the  coated  strip 
during  handling,  serves  as  a  lubricant 
for  punching  and  forming  operations, 
and  retards  oxidation  and  corrosion. 
The  dehvery  section  consists  of  the 
equipment  required  for  strip  tension 
control,  storage,  measurement  and 
inspection,  and  shearing  and  winding 
into  coils. 

During  the  TFSCT  plating  process 
overfiow  chromic  acid  solution  from  the 
plater  conditioner,  overfiow  rinse 
waters  from  the  dragout  and  rinse  cells 
of  the  plater  section,  and  overfiow  rinse 
waters  from  the  final  washer  wi]  are 
sent  to  a  sump  (the  chromium  sump) 
which  collects  only  chromium-bearing 
wastewaters.  The  collected  wastewater 
is  then  pumped  from  the  chromium 
sump  to  the  chrom.ium  High  Density 
Sludge  (HDS)  Wastewater  Treatment 
Plant.  In  addition,  if  it  is  necessary  to 
shut  down  the  TFSCT  plating  line  for 
repairs  or  in  the  event  of  a  strip  break, 
chromium-bearing  wastewaters  from  the 
plater  conditioner  and  plater  section  are 
sent  to  a  storage  tank  for  subsequent 
treatment  via  the  chromium  HDS 
wastewater  treatment  plant. 

The  two  halogen  tinning  lines  are 
designed  to  deposit  a  thin  layer  of  tin 


on  metal  strip  with  an  outer  protective 
covering  of  a  very  thin  film  of 
chromium  and  chromium  oxides.  The 
two  halogen  lines  also  consist  of  five 
major  sections:  the  Entry  Section,  the 
Pre-treatment  Section,  the  Tin  Plating 
Section,  the  Post-Treatment  Section, 
and  the  Delivery  Section.  The  purpose 
of  the  entry  section  is  to  join  the  ends 
of  the  coils  in  preparation  for 
subsequent  continuous  processing  in 
the  following  sections.  The  pre- 
treatment  section -cleans  and  prepares 
the  metal  strip  to  be  plated.  The  metal 
strip  is  cleaned  in  a  hot,  alkaline 
solution.  A  brush  scrubber  removes 
loosened  dirt  and  any  remaining  caustic 
film,  then  a  sulfuric  acid  solution  is 
used  to  remove  metal  oxides.  A  second 
brush  scrubber  removes  the  remaining 
acid  film.  In  the  plating  section,  the 
cleaned,  prepared  metal  stnp  is 
electroplated  with  tin.  In  the  tin  plating 
unit,  the  strip  rides  on  top  of  the 
halogen  plating  solution,  while  a  series 
of  soluble  anodes  below  the  surface 
provide  the  tin  for  plating.  The  metal 
strip  is  sprayed  and  rinsed,  after  it 
leaves  the  plater,  to  remove  any  residual 
plating  solution.  After  being  dried,  the 
metal  strip  passes  through  the  elet:trical 
induction  ^e^ow  (melting)  process 
where  the  plated  tin  is  converted  from 
a  matte  (as  plated)  finish  to  a  bright 
finish.  The  post-treatment  section 
consists  of  a  chemical  treatment  tank 
and  a  washer.  In  the  chemical  treatment 
tanks  sodium  dichromate  is  used  to 
produce  a  thin  uniform  chromium  and 
chromium  oxide  layer  on  the  tinned 
surface  via  cathodic  electrolysis.  The 
film  serves  to  stabilize  or  "passivate" 
the  tinned  surface  preventing  the 
undesirable  tin  oxides  from  forming. 
This  section  is  completed  with  a  dryer. 
Trion  oiler,  and  a  bridle  roll.  The 
delivery  section  consists  of  the  delivery 
looping  tower,  a  bridle  roll,  inspertion 
and  a  recoil  area  where  the  metal  strip 
is  cut  and  transferred  to  empty  reels. 

During  the  halogen  tinning  process, 
rinse  waters  from  the  chemical 
treatment  washer  a.'e  sent  to  the 
chemical  treat  sump  and  further 
pumped  to  the  chromium  HDS 
treatment  system.  This  is  the  only 
wastewater  entering  the  chromium  HDS 
wastewater  treatment  system  from  the 
Halogen  Tinning  Lines. 

The  waste  streams  ft^m  the  TFSCT 
plating  (chromium  sump)  and  Halogen 
Tinning  (chemical  treat  sump)  lines  are 
combined  in  a  50.000-gallon  storage 
tank.  From  the  storage  tank  the 
wastewater  is  pumped  to  a  10.000- 
gallon  reduction  reactor  where  the  pH  of 
the  wastewater  is  adjusted  by  the 
addition  of  sulfuric  acid.  In  addition, 
liquid  sulfur  dioxide  (SO2)  is  added  to 
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reduce  hexavalent  chromium  to 
trivalent  chromium.  The  reduced 
chromium  wastewater  is  next 
transferred  to  a  7,000-gallon 
neutrahzation  tank  and  mixed  with  lime 
and  previously-precipitated  solids.  The 
wastewater  then  flows  by  gravity  to  a 
1 ,200-galion  flocculator  tank  where  a 
polvmer  is  added  to  promote 
flocculation  of  the  metal  hydroxides. 
The  neutralized  wastewater,  containing 
approximately  2-5  percent  solids,  is 
then  sent  through  a  50-foot  diameter 
gravity  thickener,  where  thickened 
sludge  is  removed  and  subsequently 
dewatered  bv  a  rotary  drum  vacuum 
filter  to  35-55  percent  solids.  The 
thickener  effluent  is  filtered  and  the 
fihrate  is  discharged  to  the  Tin  Mill 
Canal  for  further  wastewater  treatment 
prior  to  discharge  to  a  receiving  surface 
water  body.  The  filtrate  from  the 
vacuum  filter  and  the  filter  backwash 
are  returned  to  the  flocculator  tank.  The 
dewatered  filter  cake  is  discharged  to  a 
collection  hopper  and  currently  shipped 
to/treated  at  a  permitted  hazardous 
waste  treatment  facility  (Envirite 
Corporation.  York,  Pennsylvania)  before 
disposal. 

In  its  petition.  BSC  proposed  to 
stabilize  the  dewatered  filter  cake  using 
lime  kiln  dust  and  powerpiant  fly  ash. 
This  process  is  based  on  the  pozzolanic 
reaction  that  adsorbs  and/or 
encapsulates  the  heavy  metals  present 
in  the  chromium  filter  cake  into  a 
calcium-alumino-silicate  matrix.  Based 
on  bench-scale  studies  of  its  proposed 
stabilization  process,  BSC  proposed 
using  3  parts  lime  kiln  dust,  2  parts 
powerpiant  fly  ash  to  5  parts  dewatered 
filter  cake  (by  weight)  and  2  parts  water 
to  form  the  stabilized  filter  cake.  Once 
delisted,  BSC  plans  to  dispose  of  the 
stabilized  filter  cake  at  an  on-site  to-be- 
constructed  Subtitle  D  landfill. 

BSC  initially  collected  a  total  of  four 
composite  samples  of  its  dewatered 
filter  cake  during  a  four-week  period 
between  April  1. 1988  and  April  28. 
1988.  The  samples  were  collected  using 
a  scoop  as  sludge  was  discharged  from 
the  end  of  the  vacuum  filter  press.  Each 
composite  sample  was  comprised  of 
grab  samples  collected  over  a  period  of 
approximately  five  days.  Portions  of  the 
composite  samples  were  then  stabilized 
using  lime  kiln  dust  and  powerpiant  fly 
ash  in  a  bench-scale  process. 
Specifically,  1.000  grams  of  dewatered 
filter  cake  were  mixed  with  600  grams 
of  lime  kiln  dust,  400  grams  of 
powerpiant  fly  ash,  and  water  and 
allowed  to  cure  until  air-dried. 

BSC  provided  analysis  results  for 
samples  of  dewatered  (unstabilized) 
filter  cake,  filter  cake  samples  that  had 
just  been  .stabilized,  and  filter  cake 


samples  that  were  allowed  to  cure  for  15 
days.  Four  composite  samples  of 
dewatered  (unstabilized)  filter  cake  and 
four  composite  samples  of  stabilized 
filter  cake  samples  were  analyzed  for 
the  total  concentrations  [i.e.,  mass  of  a 
particular  constituent  per  mass  of  waste) 
of  the  eight  TC  metals,  nickel,  cyanide, 
zinc,  sulfide,  and  total  oil  and  grease 
content.  Composite  samples  of 
dewatered  (unstabilized)  filter  cake, 
uncured  stabilized  filter  cake,  and  cured 
stabilized  filter  cake  were  also  analyzed 
for  EP  Toxicity  and  TCLP  leachate 
concentrations  (i.e.,  mass  of  a  particular 
constituent  per  unit  volume  of  extract) 
of  the  eight  TC  metals  (except  for 
barium  and  selenium)  and  nickel. 

On  March  18,  1992,  BSC  submitted 
additional  information  which  included 
results  from  the  analysis  of  four 
composite  samples  of  dewatered 
(unstabilized)  filter  cake.  These  samples 
were  collected  over  a  period  of  four 
weeks  from  January  15,  1992  to 
February  10,  1992.  Using  a  stainless 
steel  scoop,  BSC  collected  grab  samples 
from  the  middle  and  both  ends  of  the 
filter  drum  to  ensure  a  representative 
sample.  Each  daily  composite  sample 
was  comprised  of  5  grab  samples.  After 
the  last  grab  sample  was  taken  each  day, 
the  samples  of  filter  cake  were 
thoroughly  mixed  to  form  the  daily 
composite.  All  four  dewatered 
(unstabilized)  filter  cake  composite 
.samples  were  analyzed  for  total 
chromium,  hexavalent  chromium,  and 
TCLP  leachate  concentrations  of  the  TC 
volatile  and  semivolatile  organic 
compounds. 

BSC  claims  that  due  to  consistent 
manufacturing  and  waste  treatment 
processes,  the  analytical  data  obtained 
from  the  two  sampling  events  are 
representative  of  any  variation  in  the 
chemically  stabilized  wastewater 
treatment  filter  cake  constituent 
concentrations.  BSC  further  explained 
in  its  petition  that  the  samples  collected 
in  Januar)'  and  February  1992  represent 
filter  cake  generated  specifically  when 
different  combinations  of  the  three 
plating  lines  were  operating. 

C.  Agency  Analysis 

BSC  used  SVV-846  Method  7000  to 
quantify  the  total  constituent 
concentrations  of  arsenic,  barium, 
cadmium,  lead,  nickel,  selenium,  silver. 
and  zinc  in  the  filter  cake  samples.  BSC 
used  an  Agency  approved  Bethlehem 
Steel  Standard  Method » to  quantify  the 


'  Belhlehem  Steel  Standard  Method.  "Methods  of 
Sampling  and  Analysis  Vol.  I  Iron  and  Steel"  - 
Chromium  by  the  Persulfate  Oxidation  Method. 
Additional  descriptive  information  about  this 
method  is  included  in  the  RCRA  public  docket  for 
today's  notice. 


total  constituent  concentration  of 
chromium  in  the  filter  cake  samples. 
BSC  used  SVV-846  Method  3060  to 
digest  the  samples,  and  then  followed 
Method  7195  to  analyze/quantify 
hexavalent  chromium  concentrations  in 
the  dewatered  (unstabilized)  filter  cake 
samples.  BSC  used  "Determination  of 
Mercury  in  Water  By  Gold-Film 
Analyzer",  to  quantify  the  total 
constituent  concentration  of  mercurv'  in 
the  filter  cake  samples.  BSC  used  SVV- 
846  Method  9010  to  quantify  the  total 
constituent  concentration  of  cyanide  in 
the  filter  cake  samples.  BSC  used 
"Methods  for  Chemical  Analysis  of 
Water  and  Wastes"  Method  376.1  to 
quantif)-  the  total  constituent 
concentration  of  sulfide  in  the  filter 
cake  samples. 

Using  SVV-846  Method  9071.  BSC 
determined  that  its  stabilized  filter  cake 
had  a  maximum  oil  and  grease  content 
of  0.099  percent;  therefore,  the  leachate 
analyses  did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste  EP 
methodology  (i.e.,  wastes  having  more 
than  one  percent  total  oil  and  grease 
may  either  have  significant 
concentrations  of  constituents  of 
concern  in  the  oil  phase,  which  may  not 
be  assessed  using  the  standard  leachate 
procedures,  or  the  concentration  of  oil 
and  grea.se  may  be  sufficient  to  coat  the 
solid  phase  of  the  sample  and  interfere 
with  the  leaching  of  metals  from  the 
sample). 

BSC  used  SVV-846  Method  1310  (EP)/ 
Method  7000  to  quantify  the  EP 
leachable  concentrations  of  arsenic, 
cadmium,  chromium,  lead,  mercury, 
nickel,  and  silver  in  the  filter  cake 
samples,  and  u.sed  modified  SVV-846 
Method  1310  (using  distilled  waster, 
instead  of  acetate  buffer,  in  the 
extraction)  and  Method  9010  to  quantify 
the  EP  leachable  concentration  of 
cvanide  in  cured  stabilized  samples. 
BSC  used  SVV-846  Method  1311 
(TCLP)/Method  7000  to  quantify  the 
TCLP  leachable  concentrations  of 
arsenic,  cadmium,  chromium,  lead, 
mercury',  nickel,  and  silver  in  the  filter 
cake  samples.  BSC  used  SW-846 
Method  1320  (MEP)/Method  7000  to 
quantify  the  MEP  leachable 
concentrations  of  the  TC  metals  (except 
for  barium  and  selenium)  and  nickel  in 
the  cured  stabilized  filter  cake. 

Table  1  presents  the  maximum  total 
constituent  concentrations  of  the  eight 
TC  metals,  nickel,  cyanide,  zinc,  and 
sulfide  for  the  dewatered  (unstabilized) 
filter  cake  and  stabilized  filter  cake. 


Federal  Register  /  Vol.  59,  No.  43  /  Friday.  March  4.  1994  /  Proposed  Rules 


10357 


Table  1  .—Maximum  Total  Constitu- 
ent Concentrations  (ppm)  '  Fil- 
ter Cake 


Constituents 

Dewatered 
(unstabilized) 

fitter  cake 

StatMlized 
fitter  cake 

Arsenic  

Banum  

Cadmium  

Chromium 

(total) 

Chromium 

(hexavalent) 

Lead  

Mercury  

Ntckel  

Selenium  

Silver  

<2,0 
<100 
0.55 

240,000 

45 

140 

0.087 
96 
<1.0 
<6.0 

342 

120 

220 

52 
<100 
0.50 

55,000 

350 
0.091 
85 
<1.0 
<6.0 

Cyanide  (total) 

Zinc 

Sulfide  

52 

90 
150 

<  Denotes  that  the  constituent  was  not  de- 
tected at  the  detection  limit  specified  in  the 
tat>l9. 


1  These  levels  represent  the  highest  corv 
centratton  of  each  constituents  found  in  any 
sample  of  dewatered  (unstabtlized)  fitter  cake 
and  stat>ilized  fitter  cake  collected  by  BSC. 
The  maximum  level  of  a  specific  cortstrtuent  in 
dewatered  fitter  cake  does  not  necessarily  cor- 
respor>d  to  the  maximum  level  of  tfie  constitu- 
ent m  stabilized  filter  cake.  In  addition,  these 
levels  do  rxjt  necessarily  represent  the  specific 
levels  found  m  one  sample 

Table  2  presents  the  maximum 
reported  or  calculated  EP  or  TCLP 
leachate  cone  entrations  for  the  eight  TC 
metals,  nickel,  cyanide  [EP  analysis 
only),  and  zinc.  Table  3  presents  the 
leachate  concentrations  obtained  from 
the  MEP  leachate  analysis  performed  on 
the  cured  stabilized  filter  cake. 

The  detection  limits  presented  in 
Tables  1,  2,  and  3  represent  the  lowest 
concentrations  quantifiable  by  BSC 
when  using  the  appropriate  SW-846  or 
Agency-approved  anal}1ical  methods  to 
analyze  its  waste.  (Detection  limits  may 
var>'  according  to  the  waste  and  waste 
matrix  being  analyzed,  i.e.,  the 
"cleanliness"  of  waste  matrices  varies 


and  "dirty"  waste  matrices  may  cause 
interferences,  thus  raising  the  detection 
limits). 

BSC  used  S\V-846  Method  1311 
(TCLP)  to  leach,  then  followed  Method 
8260  and  Method  8270  to  quantify  the 
lodchable  concentrations  of  the  volatile 
and  semivolatile  organic  compounds 
listed  in  Table  1  of  §261.24. 
Chloroform,  the  only  detected  organic 
constituent,  was  found  at  a  maximum 
concentration  of  0.0624  ppm  (without 
blank  correction)  in  BSC's  dewatered 
(unstabilized)  filter  cake.  Chloroform 
was  also  detected  at  a  level  of  0.0950 
ppm  in  one  of  two  method  blanks; 
therefore,  its  presence  in  the  waste  is 
uncertain  and  may  be  attributed  to 
laboratory  contamination. 

Last,  on  the  basis  of  explanations 
provided  by  the  petitioner,  none  of  the 
analyzed  samples  exhibited  the 
characteristics  of  ignitabi'ity, 
corrosivity,  or  reactivity.  See  §  261.21, 
§  261.22  and  §261.23.  ' 


Table  2.— Maximum  EP  and  TCLP  Leachable  Concentrations  (ppm)  i  Filter  Cake 


Constituents 

Dewatered 

(unstabilized) 

filter  cake 

Uncured 

sta- 
bilized 
filter 
cake 

Cured 
sta- 
bilized 
fiHer 
cake 

EP  Analysis  Results: 
Arsenic  

<0.02 

0.03 

<0  02 

Barium 

J<50 

Cadmium 

<0.02 
12.7 

0.03 
<0.002 

0.30 

<0.02 

<0.05 
0.04 
0.004 
0.14 

<0  02 

Chromium 

<0  05 

Lead 

<0  01 

Mercury  

<0  002 

Nickel  

0  10 

Selenium  

r<0  05 

Silver  

<0.05 

<0.05 

<0  05 

Cyanide 

<0  02 

Zinc  

•  4  5 

TCLP  Analysis  Results: 
Arsenic  

<0.02 

<0.02 

<0  02 

Banum 

2<50 

Cadmium 

<0.02 
31.2 

0.04 
<0.002 

0.30 

<0.02 

<0.05 

<0.01 

0.002 

0.20 

<0  02 

Chromium 

0  10 

Lead  

<0  01 

Mercury  „ 

<0  002 

Nickel  

0  20 

Selenium  

^<0  05 

Silver  

<0.05 

<0.05 

<0  05 

Zinc  

24  5 

<  Denotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 

1  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  sample  of  dewatered  (unstabilized)  fitter  cake,  uncured  sta- 
tjilized  (liter  cake  ar>a  cured  stabiMzed  titter  cake  collected  by  BSC.  Ttie  n'^aximum  level  of  a  specific  constituent  in  dewatered  fitter  cake  does  not 
necessanly  corresporxJ  to  the  maximum  level  of  the  constituent  in  uncured  stabilized  filter  cake  or  cured  stabilized  fitter  cake.  In  addition,  these 
levels  do  not  necessarily  represent  ttie  sfjecific  levels  found  in  one  sample. 

2  Calculated  from  the  maximum  total  constituent  level  in  staCnlized  fitter  cake  samples  by  assuming  a  dilution  (actor  of  twenty  (biased  on  lOO 
grams  o(  sample  a.nd  dilution  <v!th  2  liters  ot  TCLP  leaching  solution)  and  a  tr.eoretical  worst-case  leaching  o(  100  percent. 

Table  3— MEP'  Leachate  Concentrations  (ppm)  Cured  Stabilized  Filter  Cake 


Constituents 

EP  Ex- 
tract 

Day  ^'Concentrations  ? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Arsenic  

0.02 
<0.02 

<0  02 
«:0.02 

<0  02 
<0.02 

<0.02 
<0.02 

<0.02 
<0.02 

<0.02 
<0.02 

<0.02 
<0.02 

«:0.02 
<0.02 

<0.02 
<0.02 

Cadnvum  

<0  02 
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TABLE3— MEPi 

Leachate  Concentrations  (ppm)  Cured  Stabilized  Filter  Cake— Continued 

EP  Ex- 
tract 

Days.'Concentrat;ons  2 

Constituents 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Chromium 

Lead                  

<0.05 
0.01 
<0.002 
<0.10 
<0  05 

<0.05 

<0.01 

<0.002 

<0.10 

<0.05 

<0.05 
<0.01 
<0  002 
0.10 
<0.05 

0.13 
<0.01 
<0.002 
<0.10 
<0.05 

0.05 
<0.01 
<0.002 
<0.10 
<0.05 

0.08 
<0.01 
<0.002 
<0.10 
<0.05 

<0.05 

<0.01 
<0.002 
<0.10 
cO.OS 

<0.05 
*<0.01 
<0.002 
<0.10 
<0.05 

<0.05 

<001 

<0.002 

<010 

<0.05 

<0.05 
<0.01 

We'cufv  

Nickel 

Silver  

<0.002 

<:0.10 
<0.05 

<  Denotes  tfiat  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 

■  Muttiote  Extraction  Procedure  (MEP)  is  a  series  o(  nine  synthetic  acid  ram  extractions,  which  simulates  the  hypothetical  long-term  leaching  ef- 
fects of  acKJ  ram.  ,    .  ,. ,     ^  ...         ■ 
2  The  highest  concentration  of  each  EP  Tox  metal  found  in  each  of  the  nine-day  continuous  extraction  analyses  of  stabilized  filter  cake  sanv 

p(es. 


BSC  submitted  a  signed  certification 
stating  that,  based  on  the  current  annual 
generation  rate  of  dewatered 
(unstabilized)  filter  cake,  the  maximum 
annual  generation  rate  of  stabilized  filter 
cake  will  be  1.476  wet  tons 
(approximately  1100  cubic  yards,  based 
on  a  bulk  density  of  1.34  tons  per  cubic 
yard).  The  Agency  reviews  a  petitioner's 
estimates  and.  on  occasion,  has 
requested  a  petitioner  to  re-evaluate 
estimated  waste  generation  rate.  EPA 
accepts  BSC's  certified  estimate  of  1100 
cubic  yards  per  year  of  stabilized  filter 
cake. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however. 
has  maintained  a  spot -check  sampling 
and  analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions.  A  spot-check  visit  to  a 
selected  facility  may  be  initiated  before 
finalizing  a  delisting  petition  or  after 
granting  a  final  exclusion.  The  Agency 
was  present  at  BSC's  Sparrow  Point 
facility  to  observe  the  collection  of 
dewatered  (unstabilized)  filter  cake 
samples  on  January  23.  1992. 

D.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  BSC's 
chemically  stabilized  filter  cake  and 
decided,  based  on  the  information 
provided  in  the  petition,  that  disposal  in 
a  municipal  solid  waste  landfill  is  the 
most  reasonable,  worst -case  scenario  for 
this  wa.ste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  BSC's  petitioned  waste  using 
the  modified  EPA  Composite  Model  for 
Landfills  (EPACNfL)  which  predicts  the 
potential  for  ground-water 


contamination  from  wastes  that  are 
landfilled.  See  56  FR  32993  (July  18. 
1991).  56  FR  67197  (December  30. 
1991).  and  the  RCRA  public  docket  for 
these  notices  for  a  detailed  description 
of  the  EPACML  model,  the  disposal 
assumptions,  and  the  modifications 
made  for  delisting.  This  model,  which 
includes  both  unsaturated  and  saturated 
zone  transport  modules,  was  used  to 
predict  reasonable  worst-case 
contaminant  levels  in  ground  water  at  a 
compliance  point  (i.e.,  a  receptor  well 
serving  as  a  drinking-water  supply). 
Specifically,  the  model  estimated  the 
dilution/attenuation  factor  (DAF) 
resulting  from  subsurface  processes 
such  as  three-dimensional  dispersion 
and  dilution  from  ground-water 
recharge  for  a  specific  volume  of  waste. 
The  Agency  requests  comments  on  the 
use  of  the  EPACML  as  applied  to  the 
evaluation  of  BSC's  petitioned  waste. 

For  the  evaluation  of  BSC's  petitioned 
waste,  the  Agency  used  the  EPACML  to 
evaluate  the  mobility  of  the  hazardous 
inorganic  constituents  detected  in  the 
extract  from  BSC's  stabilized  filter  cake. 
The  Agency's  evaluation,  using  a 
maximum  annual  waste  volume 
estimate  of  1100  cubic  yards  per  year 
and  the  maximum  reported  or 
calculated  EP.  TCLP,  or  MEP  leachate 
concentrations  (see  Tables  2  and  3), 
yielded  compliance-point 
concentrations  (see  Table  4)  that  are 
orders  of  magnitude  below  the  health- 
based  levels  used  in  delisting  decision- 
making. Maximum  leachable  levels  from 
both  uncured  and  cured  stabilized  waste 
were  below  levels  of  concern. 

Table  4.— EPACML:  Calculated 
Compliance-Point  Concentra- 
tions (ppt^)  Stabilized  Filter 
Cake 


Table  4.— EPACML:  Calculated 
Compliance-Point  Concentra- 
tions (PPM)  Stabilized  Filter 
Cake — Continued 


Compliance- 

Levels  of 

Constituents 

point  con- 

regulatory 

centrations 

concern' 

Chromium 

0.0014 

0.1 

Lead  

0.0004 

0.015 

Mercury  

0.00004 

0.002 

Nickel 

0.0021 

0.1 

Selenium  

0.0005 

0.05 

Zinc 

00469 

7.0 

Constituents 

Compliance- 
point  con- 
centrations 

Levels  of 
regulatory 
concern ' 

Arsenic  

Banum 

'    0.0003 
0.0521 

0.05 
2.0 

^See  "Docket  Report  on  HealttvBased  Lev- 
els arxj  SolutMlities  Used  m  the  Evaluation  of 
Delisting  Petitions."  July  1992,  located  in  the 
RCRA  put)!ic  docket  for  today's  notice. 

The  maximum  reported  or  calculated 
leachate  concentrations  of  arsenic, 
barium,  chromium,  lead,  mercury, 
nickel,  selenium,  and  zinc  in  the 
stabilized  filter  cake  yielded  compliance 
point  concentrations  well  below  the 
health-based  levels  used  in  delisting 
decision-making.  The  Agency  did  not 
evaluate  the  mobility  of  the  remaining 
inorganic  constituents  {i.e..  cadmium, 
silver,  and  cyanide)  from  BSC's  waste 
because  they  were  not  detected  in  the 
leachate  using  the  appropriate  analytical 
test  methods  (see  Tables  2  and  3).  The 
Agency  believes  that  it  is  inappropriate 
to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the    • 
non-detectable  value  was  obtained  using 
the  appropriate  analytical  method.  If  a 
con!>tituent  cannot  be  detected  (when 
using  the  appropriate  anahlical  method 
with  an  adequate  detection  limit),  the 
Agency  assumes  that  the  constituent  is 
not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment. 

As  also  reported  in  Table  1.  the 
maximum  concentration  of  total  cyanide 
in  BSC's  stabilized  filter  cake  is  52  ppm. 
Because  reactive  cyanide  is  a  specific 
subcategory  of  the  general  class  of 
cyanide  compounds,  the  maximum 
level  of  reactive  cyanide  will  not  exceed 
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52  ppm.  Thus,  the  Agency  concludes 
that  the  concentration  of  reactive 
cyanide  will  be  below  the  Agency's 
interim  standard  of  250  ppm.  See 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation,"  July  12,  1985,  internal 
Agency  Memorandum  in  the  RCRA 
public  docket.  Lastly,  because  the  total 
constituent  concentration  of  sulfide  in 
the  stabilized  filter  cake  is  160  ppm  (see 
Table  1),  the  Agency  believes  that  the 
concentration  of  reactive  sulfide  will  be 
below  the  Agency's  interim  standard  of 
500  ppm.  See  "Interim  Agency 
Thresholds  for  Toxic  Gas  Generation," 
July  12,  1985,  internal  Agency 
Memorandum  in  the  RCRA  public 
docket. 

As  noted  previously,  chloroform  was 
detected  in  the  TCLP  extracts  of 
unstabilized  waste,  and  also  in  one  of 
the  method  blanks.  Thus,  the  presence 
of  chloroform  is  uncertain  and  may  be 
attributed  to  laboratory  contamination. 
However,  the  Agency  also  used  the 
EPACML  to  evaluate  the  mobility  of 
chloroform  detected  in  the  extract  from 
BSC's  dewatered  (unstabilized)  fiher 
cake  as  a  worst-case  analysis  of  this 
constituent.  The  Agency's  evaluation, 
using  a  maximum  annual  waste  volume 
estimate  of  1100  cubic  yards  per  year 
and  a  maximum  leachate  concentration 
of  0.0624  ppm,  yielded  a  compliance- 
point  concentration  of  0.0006  ppm. 
Thus,  even  under  these  worst-case 
assumptions,  this  concentration  is  less 
than  the  delisting  health-based  level  for 
chloroform  of  0.006  ppm. 

The  Agency  concluded,  after 
reviewing  BSC's  processes  and  raw 
materials  list,  that  no  other  hazardous 
constituents  of  concern,  other  than 
those  tested  for,  are  being  used  by  ESC 
and  that  no  other  constituents  of 
concern  are  likely  to  be  present  or 
formed  as  reaction  products  or  by- 
products in  BSC's  waste.  In  addition,  on 
the  basis  of  explanations  provided  by 
BSC,  pursuant  to  §  260.22,  the  Agency 
concludes  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  §261.21,  §261.22,  and  §261.23. 
respectively. 

During  its  evaluation  of  BSC's 
petition,  the  Agency  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  non-ground  water  routes  [i.e..  air 
emission  and  surface  runoff).  With 
regard  to  airborne  dispersal  in 
particular,  the  Agency  believes  that 
exposure  to  airborne  contaminants  from 
BSC's  stabilized  waste  is  unlikely. 

BSC's  dewatered  (unstabilizedl  filter 
cake  is  composed  of  metal  hydroxides, 
primarily  chromic  hydroxide,  which  is 
one  of  the  more  stable  wastes  in  the 
environment.  BSC's  dewatered  filter 


cake  will  then  be  stabilized  through  the 
pozzolanic  reaction  of  lime  and  fly  ash, 
which  adsorbs  and  binds  the  heavy 
metals  present  in  the  chromium  filter 
cake  into  a  calcium-alumino-silicate 
matrix,  thereby  rendenng  them 
essentially  immobile.  The  stabilization 
product  will  ultimately  cure  into  a 
concrete-like  solid  material.  Therefore, 
EPA  does  not  believe  that  airborne 
exposure  to  hazardous  contaminants 
released  from  BSC's  chemically 
stabilized  filter  cake  is  likely  to  present 
a  hazard  to  human  health.  In  addition, 
there  are  no  significant  volatile 
constituents  of  concern  present  in  the 
filter  cake  for  that  could  lead  to  airborne 
exposure  to  any  organic  constituent. 

However,  the  Agency  evaluated  the 
potential  hazards  resulting  from  the 
unlikely  scenario  of  airborne  exposure 
to  hazardous  constituents  released  from 
BSC's  waste  in  an  open  landfill.  The 
results  of  this  worst-case  analysis 
indicated  that  no  substantial  present  or 
potential  hazard  to  human  health  from 
exposure  to  particulate  emissions  from 
BSC's  waste  is  likely.  A  description  of 
the  Agency's  assessment  of  the  potential 
impact  of  BSC's  waste,  with  regard  to 
airborne  dispersal  of  waste 
contaminants,  is  presented  in  the  docket 
for  today's  proposed  rule. 

The  Agency  also  considered  the 
potential  impact  of  the  petitioned 
wastes  via  a  surface  water  route. 
Because  BSC's  waste  will  be  stabilized 
in  a  solidified  form,  contamination  of 
surface  water  is  unlikely  to  occur 
through  particulate  runoff  from  a 
landfill  containing  the  BSC's  waste.  The 
Agency  also  believes  that  containment 
structures  at  municipal  solid  waste 
landfills  can  effectively  control  surface 
water  run-off.  as  the  recently 
promulgated  Subtitle  D  regulations  (see 
56  FR  50978,  October  9,  1991)  prohibit 
pollutant  discharges  into  surface  waters. 

Furthermore,  the  concentrations  of 
any  hazardous  constituents  dissolved  in 
the  runoff  will  tend  to  be  lower  than  the 
levels  in  either  the  TCLP  or  MEP 
leachate  analyses  reported  in  today's 
notice,  due  to  the  aggressive  acid 
medium  used  for  extraction  in  the  TCLP 
and  MEP  tests.  The  Agency  believes 
that,  in  general,  leachate  derived  from 
the  waste  is  unlikely  to  directly  enter  a 
surface  water  body  without  first 
travelling  through  the  saturated 
subsurface  zone  where  further  dilution 
and  attenuation  of  hazardous 
constituents  will  also  occur.  Significant 
releases  to  surface  water  through 
erosion  and  runoff  of  landfilled  BSC's 
waste  are  unlikely  due  to  the  solidified 
concrete  form  of  the  waste. 
Furthermore,  in  the  unlikely  event  that 
BSC's  chemically  stabilized  filter  cake 


reached  surface  water,  the  stabilized 
form  of  the  waste  would  mitigate  any 
impact.  Leachable  concentrations 
provide  a  direct  measure  of  the 
solubility  of  a  toxic  constituent  in  water, 
and  are  indicative  of  the  fraction  of  the 
constituent  that  may  be  mobilized  in 
surface  water,  as  well  as  ground  water. 
The  reported  TCLP  and  MEP  extraction 
data  show  that  the  metals  in  BSC's 
chemically  stabilized  filter  cake  are 
essentially  immobile  in  aqueous 
solution.  For  example,  the  maximum 
leachable  chromium  level  was  0.10 
ppm,  which  is  less  than  0  0002%  of  the 
chromium  present  in  BSC's  chemically 
stabilized  filter  cake.  Therefore.  BSC's 
waste  that  might  be  released  to  surface 
water  would  be  likely  to  remain 
undissolved.  Finally,  any  transported 
constituents  would  be  further  diluted  in 
the  receiving  surface  water  body  due  to 
relatively  large  flows  of  the  streams/ 
rivers  of  concern. 

Based  on  the  reasons  discussed  above, 
EPA  believes  that  contamination  of 
surface  water  through  run-off  from  the 
waste  disposal  area  is  very  unlikely. 
Nevertheless,  the  Agency  evaluated 
potential  impacts  on  surface  water  if 
BSC's  waste  were  released  from  a 
municipal  solid  waste  landfill  through 
run  off  and  erosion  (see  the  docket  for 
today's  proposed  rule).  The  estimated 
levels  of  the  hazardous  constituents  of 
concern  in  surface  water  would  be  well 
below  health-based  levels  for  human 
health,  as  well  as  below  the  EPA 
Chronic  Water  Quality  Criteria  for 
aquatic  organisms  (USEPA.  OWRS, 
1987).  The  Agency,  therefore,  concluded 
that  BSC's  chemically  stabilized  waste 
is  not  a  substantial  present  or  potential 
hazard  to  human  health  and 
environment  via  the  surface  water 
exposure  pathway. 

E.  Conclusion 

The  Agency  believes  that  BSC's 
descriptions  of  its  stabilization  process 
and  its  characterization  of  waste 
composition,  in  conjunction  with  the 
proposed  delisting  testing  requirements, 
provide  a  reasonable  basis  to  conclude 
that  the  likelihood  of  migration  of 
hazardous  constituents  from  the 
petitioned  waste  will  be  substantially 
reduced,  and  thus,  that  BSC's  petition 
for  an  upfront  conditional  exclusion 
should  be  granted.  The  Agency  believes 
that  the  sampling  procedures  used  by 
BSC  were  adequate,  and  that  the 
samples  are  representative  of  the  day-to- 
day variations  in  constituent 
concentrations  found  in  the  stabilized 
filter  cake.  The  Agency  believes  that 
data  submitted  in  support  of  the  petition 
show  that  BSC's  proposed  stabilizatum 
process  can  render  the  dewatered  filter 
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cake  immobile  and  non-hazardous.  In 
addition,  under  the  testing  provisions  of 
the  conditional  e)g:lusion,  BSC  will  be 
required  to  re-treat  or  dispose  of  as 
hazardous  any  batch  exhibiting  extract 
levels  at  or  above  a  specified  level  (i.e.. 
"delisting  level'")  (see  Section  F — 
Verification  Testing  Conditions). 
The  Agency  proposes  to  grant  a 
conditional,  upfront  exclusion  to 
Bethlehem  Steel  Corporation,  located  in 
Sparrows  Point.  Maryland,  for  the 
stabilized  filter  cake  described  in  its 
petition  as  EPA  Hazardous  Waste  No. 
F006.  The  Agency's  decision  to  exclude 
this  waste  is  based  on  process 
descriptions,  characterization  of 
dewatered  (unstabilized)  filter  cake,  and 
results  from  the  analysis  of  waste 
subjected  to  BSC's  proposed 
stabilization  process.  If  the  proposed 
rule  is  finalized,  the  petitioned 
stabilized  filter  cake,  provided  the 
conditions  of  the  exclusion  are  met.  will 
no  longer  be  subject  to  regulation  under 
Parts  262  through  268  and  the 
permitting  standards  of  Part  270. 

F  Verification  Testing  Conditions 

As  proposed,  verification  tests  are  to 
be  conducted  in  two  phases,  initial  and 
subsequent.  The  initial  testing 
requirements  apply  to  at  least  tlie  first 
eight  weeks  that  BSC  stabilizes  its 
dewatered  filter  cake  as  described  in  its 
petition.  Upon  approval  by  EPA.  the 
subsequent  testing  requirements  apply 
to  the  stabilized  waste  generated  after 
the  initial  verification  testing  period. 
The  proposed  conditions  also  include 
an  annual  testing  requirement. 

If  the  final  exclusion  is  granted  as 
proposed.  BSC  will  be  required  both  to 
verify  that  the  treatment  system  is  on- 
line and  operating  as  described  in  the 
petition,  and  to  show  that,  once  on-line, 
the  stabilized  filter  cake  continues  to 
meet  the  Agency's  verification  testing 
limitations  [i.e.,  "delisting  levels"). 
These  proposed  conditions  are  specific 
to  the  upfront  exclusion  petitioned  for 
by  BSC.  The  Agency  may  choose  to 
modify  these  proposed  conditions  based 
on  comments  that  may  be  received 
during  the  public  comment  period  for 
this  proposed  rule.  This  proposed 
exclusion  for  BSC's  stabilized  filter  cake 
is  conditional  upon  the  following 
requirements: 

(1)  Testing:  Sample  collection  and  analyses 
(including  quality  cont.-x)!  (QC)  procedures) 
must  be  performed  according  to  SW-846 
methodologies.  If  EPA  judges  the 
stabilization  process  to  be  effective  under  the 
conditions  used  during  the  initial  verification 
testing.  BSC  may  replace  the  testing  required 
in  Condition  (1)(A]  with  the  testing  required 
in  Condition  (1)(B).  BSC  must  continue  to 
test  as  specified  in  Condition  (1)(.A)  until  and 


unless  notified  by  EPA  in  writing  that  testing 
In  Condition  (1)(A)  may  be  replaced  by 
Condition  (1)(B)  (to  the  extent  directed  by 
EPA). 

(A)  Initial  Verification  Testing:  During  at 
least  the  first  eight  weeks  of  operation  of  the 
full-scale  treatment  system,  BSC  must  collect 
and  analyze  weekly  compyosites 
representative  of  the  stabilized  waste.  Weekly 
composites  must  be  composed  of 
representative  grab  samples  collected  from 
every  batch  during  each  week  of 
stabilization.  The  composite  samples  must  be 
collected  and  analyzed,  prior  to  the  disposal 
of  the  stabilized  filter  cake,  for  all 
constituents  listed  in  Condition  (3).  BSC 
must  report  the  analytical  test  data,  including 
a  record  of  the  ratios  of  lime  kiln  dust  and 
fly  ash  used  and  quality  control  information, 
obtained  during  this  initial  period  no  later 
than  60  days  after  the  collection  of  the  last 
composite  of  stabilized  filter  cake. 

The  Agency  has  determined,  based  on 
the  generation  rate  of  stabilized  filter 
cake,  that  approximately  eight  weeks 
would  be  required  for  BSC  to  collect 
sufficient  data  to  verify  that  a  full-scale 
stabilization  process  is  operating 
correctly.  The  proposed  initial  testing 
condition,  if  promulgated,  will  require 
BSC  to  collect  a  minimum  of  eight 
composite  samples  during  the  first  eight 
weeks  that  BSC  stabilizes  its  dewatered 
filter  cake.  The  Agency  believes  that 
proposed  initial  verification  testing  is 
appropriate,  because  the  volume  of 
dewatered  (unstabilized)  filter  cike  to 
be  generated  daily  is  relatively  small, 
and  hazardous  constituents  in  the  filter 
cake  become  immobile  after  chemical 
stabilization.  This  initial  testing 
condition  would  ensure  that  the  full- 
scale  treatment  system  is  closely 
monitored  during  the  start-up  period.  If 
the  Agency  determines  that  the  data 
collected  under  this  condition  reveal 
that  the  treatment  system  is  not  being 
operated  as  described  in  BSC's  petition, 
the  exclusion  will  not  cover  the 
generated  stabilized  filter  cake.  If  the 
Agency  determines  that  the  data 
obtained  from  the  initial  verification 
period  demonstrates  the  treatment 
process  is  effective,  EPA  will  notify  BSC 
in  writing  that  the  testing  conditions  in 
(1)(A)  may  be  replaced  with  the  testing 
conditions  in  (1)(B). 

The  Agency  believes  that  the 
concentrations  of  the  constituents  of 
concern  in  the  stabilized  filter  cake  may 
vary  somewhat  over  time.  Based  on 
information  BSC  provided  in  its 
petition,  total  chromium  concentrations 
in  the  dewatered  (unstabilized)  filter 
cake  range  from  7.75  percent  to  24 
percent.  To  ensure  that  BSC's 
stabilization  process  effectively  handles 
the  variation  in  chromium 
concentration  in  the  dewatered  filter 
cake,  the  Agency  is  proposing  a 


subsequent  verification  testing 
condition.  In  addition  to  chromium,  low 
leachable  concentrations  of  lead  and 
nickel  were  found  in  unstabilized  and 
stabilized  filter  cake.  Thus,  the 
proposed  subsequent  testing  would 
demonstrate  that  the  stabilization 
process  is  operating  as  described  in  the 
petition  and  that  the  stabilized  filter 
cake  does  not  exhibit  unacceptable 
levels  of  key  toxic  constituents  [i.e., 
chromium,  lead,  and  nickel).  Therefore, 
the  Agency  is  proposing  to  require  BSC 
to  analyze  monthly  composites  of  the 
stabilized  filter  cake  as  described  in 
Condition  (1)(B). 

(B)  Subsequent  Verification  Testing: 
Following  written  notification  by  EPA.  BSC 
may  substitute  the  testing  condition  in  (1)(B) 
for  (1)(A).  BSC  must  collect  and  analyze  at 
least  one  composite  representative  of  the 
stabilized  filter  cake  generated  each  month. 
Monthly  composites  must  be  comprised  of 
representative  samples  collected  from  all 
batches  that  are  stabilized  in  a  one-month 
period.  The  monthly  samples  must  be 
analyzed  prior  to  the  disposal  of  the 
stabilized  filter  cake  for  chromium,  lead  and 
nickel.  BSC  may,  at  its  discretion,  analyze 
composite  samples  more  frequently  to 
demonstrate  that  smaller  batches  of  waste  are 
non-hazardous. 

The  Agency  is  also  proposing  to 
require  BSC  to  demonstrate,  on  an 
annual  basis,  that  the  characteristics  of 
the  petitioned  waste  remain  as 
originally  described.  Therefore,  the 
Agency  is  proposing  to  require  BSC  to 
analyze,  on  an  annual  basis,  a 
representative  composite  sample  of  the 
stabilized  filter  cake  for  all  Toxicity 
Characteristic  (TC)  constituents  as 
described  in  Condition  (1)(C). 

(C)  Annual  Verification  Testing:  In  order  to 
confirm  that  the  characteristics  of  the  waste 
do  not  change  significantly  over  time,  BSC 
must,  on  an  annual  basis,  analyze  a 
representative  composite  sample  of  stabilized 
filter  cake  for  all  TC  constituents  listed  in  40 
CFR  §  261.24  using  the  method  specified 
therein.  This  composite  sample  must 
represent  the  stabilized  filter  cake  generated 
over  one  week. 

The  Agency  believes  that  collecting 
monthly  composite  samples  will  ensure 
that  BSC's  stabilization  process  is  not 
adversely  affected  by  the  potential 
variability  in  concentrations  of 
chromium,  lead  and  nickel.  The  data 
obtained  from  the  annual 
recharacterization  of  the  petitioned 
waste  will  assist  EPA  in  determining 
whether  the  petitioned  waste  is  more 
variable  tlian  originally  described  by  the 
petitioner.  The  Agency  also  believes 
that  the  annua!  recharacterization  of  the 
petitioned  waste  is  not  overly 
burdensome  to  the  petitioner  and  notes 
that  these  data  will  assist  the  petitioner 
in  complying  wiLh  §  262.11(c)  which 
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requires  generators  to  determine 
whether  their  wastes  are  hazardous,  as 
defined  bv  the  Toxicity  Characteristic 
(see  §  26l".24). 

Future  delisting  proposals  and 
decisions  issued  by  the  Agency  may 
include  different  testing  and  reporting 
requirements  based  on  an  evaluation  of 
the  manufacturing  and  treatment 
processes,  the  waste,  the  volume  of 
waste  (including  whether  there  is  a 
fixed  volume  of  waste),  and  other 
factors  normally  considered  in  the 
petition  review  process.  For  example, 
wastes  with  variable  constituent 
concentrations,  discussed  in  previous 
delisting  decisions  (see  e.g.,  56  FR 
41286.  August  20, 1991,  and  56  FR 
67197,  December  30,  1991),  may  require 
more  frequent  and  more  extensive 
continuous  batch  testing. 

(2)  IV'aste  Holding  and  Handling:  BSC  must 
store,  as  hazardous,  all  stabilized  filter  cake 
generated  until  verification  testing  (as 
specified  in  Conditions  (1)(A)  and  (1)(B))  is 
completed  and  valid  analyses  demonstrate 
that  the  delisting  levels  set  forth  in  Condition 
(!)  are  met.  If  the  levels  of  hazardous 
constituents  measured  in  the  samples  of 
stabilized  filter  cake  generated  are  below  all 
of  the  levels  set  forth  in  Condition  (3),  then 
the  stabilized  filter  cake  is  non-hazardous 
and  may  be  managed  and  dis{K)scd  of  in 
accordance  with  all  applicable  solid  waste 
regulations.  If  hazardous  constinient  levels  in 
any  weekly  or  monthly  composite  sample 
equal  or  exceed  any  of  the  delisting  levels  set 
in  Condition  (3),  the  stabilized  filter  cake 
generated  during  the  time  period 
corresponding  to  this  sample  must  be 
retreated  until  it  is  below  these  levels  or 
rr.anaged  and  disposed  of  in  accordance  with 
Subtitle  C  of  RCRA. 

The  purpose  of  Condition  (2)  is  to 
ensure  that  stabilized  filter  c^ake  which 
contains  hazardous  levels  of  specific 
constituents  is  managed  and  disposed  of 
in  accordance  with  Subtitle  C  of  RCRA. 
Holding  the  stabilized  filter  cake  until 
characterization  is  complete  will  protect 
against  improper  handling  of  hazardous 
material.  The  stabilized  samples  must 
be  analyzed  for  the  appropriate 
parameters,  and  must  meet  the 
appropriate  delisting  levels  in  Condition 
(3),  in  order  for  the  waste  to  be  excluded 
from  the  hazardous  waste  regulatory 
system. 

The  Agency  selected  the  set  of 
constituents  specified  in  Condition  (3) 
after  reviewing  information  about  the 
composition  ofBSC's  unstabiiized  and 
stabilized  F006  fihercake  and 
descriptions  ofBSC's  manufacturing 
and  treatment  processes.  The  anaiytes  in 
Condition  (3)  include  TC  metallic 
constituents  currently  regulated  under 
§261.24  and  nickel. 

The  Agency  established  the  delisting 
levels  by  first  back-calculating  the 


maximum  allowable  leachate 
concentrations  (MALs)  from  the  health- 
based  levels  (HBLs)  for  the  constituents 
of  concern  using  the  EPACML  DAF  of 
96  for  BSC's  maximum  annual 
stabilized  waste  volume  of  1.100  cubic 
yards,  i.e..  MAUHBL  x  DAF.  The 
calculated  MALs  were  then  compared 
with  the  maximum  contaminant 
concentrations  for  the  toxicity 
characteristic  [i.e..  TC  levels)  shown  in 
§  261.24,  as  §  260.22(d)(3)  precludes 
delisting  any  waste  that  exhibits  a 
characrteristic.  The  delisting  levels 
established  in  Condition  (3)  are  the 
lesser  of  the  calculated  MALs  and  the 
TC  levels.  Delisting  levels  are  set  at  the 
TC  levels  for  selenium,  barium, 
chromium,  and  silver. 

(3)  Delisting  Levels:  All  concentrations 
must  be  measured  in  the  waste  leachate  by 
the  method  specified  in  40  CFR  261.24.  The 
leachable  concentrations  for  the  constituents 
must  be  below  the  following  levels  (ppra): 
arsenic — 4.8;  barium — 100;  cadmium — 0.48; 
chromium— 5.0;  nicJcel— 9.6;  lead — 1.4; 
mercury — 0.19;  selenium — 1.0;  silver — 5.0. 

Condition  (4)  given  below  allov/s  BSC 
to  alter  the  stabilization  process  (e.g., 
the  stabilization  reagents)  from  the 
process  conditions  identified  during  the 
initial  verification  testing  under  (1)(A). 
The  Agency  believes  that  this  condition 
allows  BSC  a  reasonable  amount  of 
fiexibility  to  change  and  improve  its 
process,  but  still  requires  BSC  to  notify 
EPA  and  to  confirm  that  the  process 
remains  effective. 

(4)  Changes  in  Operating  Conditions:  After 
completing  the  initial  verification  test  period 
in  Condition  (1)(A),  if  BSC  decides  to 
significantly  change  the  stabilization  process 
[e.g..  stabilization  reagents)  developed  under 
Condition  (1).  then  BSC  must  noti^  EPA  in 
writing  prior  to  instituting  the  change.  After 
written  approval  by  EPA,  BSC  may  manage 
the  waste  generated  from  the  changed 
prcxiess  as  non-hazardous  under  this 
exclusion,  provided  the  other  conditions  of 
this  exclusion  are  fulfilled. 

Condition  (5)  given  below  outlines  the 
procedures  BSC  must  follow  in 
submitting  data  collected  under  the 
conditional  exclusion  to  EPA.  The 
certification  statement  that  BSC  must 
sign  provides  added  assurance  that  data 
provided  are  accurate  and  complete. 

(5)  Data  Submittals:  Two  weeks  prior  to 
system  start-up.  BSC  must  notify  in  writing 
the  Section  Chief.  Delisting  Section  (see 
address  below)  when  stabilization  of  the 
dcwatered  filter  cake  will  begin.  The  data 
obtained  through  Condition  (1)(A)  must  be 
submitted  to  the  Section  Chief.  Delisting 
.Section.  OSW  (OS-333).  U.S.  EPA.  401  M 
Street.  SW.,  Washington.  DC  20460  within 
the  time  period  specified.  The  anal>tical 
data,  including  quality  control  information 
and  records  of  ratios  of  lime  kiln  dust  and 
fly  ash  used,  must  be  compiled  and 


maintained  on  site  for  a  minimum  of  five 
years.  These  data  must  be  furnished  upon 
request  and  made  available  for  inspection  ny 
EPA  or  the  State  of  Maryland  Failure  to 
submit  the  required  data  within  the  specified 
time  period  or  maintain  the  required  records 
on  site  for  the  specified  time  will  be 
considered  by  the  Agency,  at  its  discretion, 
sufficient  basis  to  revoke  the  exclusion  to  the 
extent  directed  by  EPA.  All  data  must  be 
accompanied  by  a  signed  copy  of  the 
following  certification  statement  to  attest  to 
the  truth  and  accuracy  of  the  data  submitted: 

"Under  civil  and  criminal  f)enalty  of  law 
for  the  making  or  submission  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code,  which  include,  but  may  not  be 
limited  to.  18  U.S.C  1001  and  42  U.S.C 
6928),  I  certify  that  the  information  contained 
in  or  accompanying  this  document  is  true, 
accurate  and  complete. 

As  to  the  (Ihtjse)  identified  section(s)  of 
this  document  for  which  I  carmot  (jersonaliy 
verify  its  (their)  truth  and  accuracy.  I  certify 
as  the  company  official  having  supervisory 
responsibility  for  the  pwrsons  who,  acting 
under  my  direct  instructions,  made  the 
verification  that  this  information  Is  true, 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is 
determined  by  EPA  in  its  sole  discretion  to 
be  false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  I 
recognize  and  agree  that  this  exclusion  of 
waste  will  be  void  as  if  it  never  had  effect 
or  to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reliance  on  the  void  exclusion." 

If  made  final,  the  proposed  exclusion 
will  apply  only  to  the  stabilized  filter 
cake  generated  during  the  treatment  of 
dewalered  filter  cake  produced  by  BSC's 
Sparrows  Point,  Maryland  facility,  hi 
addition,  if  made  final  the  exclusion 
will  apply  only  to  the  processes  and 
waste  volume  (a  maximum  of  1100 
cubic  yards  of  stabiUzed  filter  cake 
generated  annually)  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  treatment  processes 
are  significantly  altered  beyond  the 
changes  in  operating  conditions 
described  in  Condition  (4).  such  that  an 
adverse  change  in  waste  composition 
(e.g.,  if  levels  of  hazardous  constituents 
increased  significantly)  or  increase  in 
waste  volume  occurred.  Accordingly, 
the  facility  would  need  to  file  a  new 
petition  for  the  altered  waste.  The 
facility  must  treat  stabilized  filter  cake 
generated  either  in  excess  of  1100  cubic 
yards  per  year  or  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  subtitle  C  jurisdiction 
upon  final  promulgation  of  an 
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exclusion,  the  generator  of  a  delisted 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
off-site  storage,  treatment,  or  disposal 
fncility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste  Alternatively,  the  delisted  waste 
mav  bo  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
waste,  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation. 

III.  Effective  Date 

This  rule,  if  made  final,  will  become 
effective  immediately  upon  final 
publication.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010.  EPA  believes  that  this 
exclusion  should  be  effective 
immediately  upon  final  publication. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  final  publication,  under  the 
Administrative  Procedure  Act.  pursuant 
to  5  U.S.C.  553(d). 


rV.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  This 
propo.sal  to  grant  an  exclusion  is  not 
significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  e.xcluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact  due  to  today's  rule.  Therefore, 
this  proposal  would  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  section  (6)  of 
Executive  Order  12866. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-6l'2,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comanent  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  fiexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  rule,  if  promulgated,  will  not 
have  any  adverse  economic  impact  on 
any  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 


hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly. 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  cf  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  3501  et  seq] 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  )anuar>'  26,  1994. 
Elizabetii  A.  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 

6922.  and  6938. 

2.  In  Table  1  of  Appendix  IX  of  Part 
261.  it  is  proposed  to  add  the  following 
wastestream  in  alphabetical  order  by 
facility  to  read  as  follows; 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§280.20  and  260.22 


Table  l.— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Bethlehem  Steel  Cofporation Sparrows  Point.  Maryiarxj 


Stabilized  filler  cake  (at  a  maximum  annual  rate  of  1 100  cubic  yards) 
from  tr>e  treatment  of  wastewater  treatment  sludges  (EPA  Hazard- 
ous Waste  No.  F006)  generated  from  electroplating  operations 
after  [insert  date  of  final  rule].  Bethlehem  Steel  (BSC)  must  imple- 
ment a  testing  program  that  meets  the  following  rondrtions  for  \he 
exclusion  to  be  valid; 

(1)  Testing:  Sample  collection  and  analyses  (including  quality  control 
(QC)  procedures)  must  tie  performed  according  to  SW-846  meth- 
odologies. If  EPA  judges  ttie  stabilization  process  to  t*  effective 
under  \he  conditions  used  during  the  inrtial  venfication  testing,  BSC 
may  replace  the  testing  required  in  Condition  (1)(A)  with  the  test- 
ing required  in  Condition  (1)(B).  BSC  must  continue  to  test  as 
specified  m  Condition  (1)(A)  until  and  unless  notified  by  EPA  in 
writng  that  testing  in  Condition  (1)(A)  may  tie  replaced  by  Condi- 
tion (1)(B)  (to  the  extent  directed  by  EPA). 
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Table  i.— Wastes  Excluded  From  Non-Specific  Sources— Cor,t;nuea 


Faality 


Address 


Waste  description 


(A)  Initial  Venfication  Testing:  Dunng  at  least  the  first  eight  weeks  of 
operation  of  the  full-scale  treatment  system,  BSC  must  collect  and 
analyze  weekly  composites  representative  of  the  stabilized  waste. 
Weekly  composrtes  must  be  composed  of  representative  grab 
samples  collected  from  every  batch  during  each  week  of  stabiliza- 
tion. The  composite  samples  must  be  collected  and  analyzed,  poor 
to  the  disposal  of  the  stabilized  filter  cake,  for  all  constituents  listed 
in  Condition  (3).  BSC  must  report  the  analytical  test  data,  including 
a  record  of  ttie  ratios  of  lime  kiln  dusi  and  f)y  ash  used  and  quality 
control  information,  obtained  dunng  this  initial  penod  no  later  than 
60  days  after  the  collection  of  the  last  composite  of  statnlized  fitter 
cake. 

(B)  Subsequent  Venfication  Testing:  Following  written  notrfication  by 
EPA,  BSC  may  substitute  the  testing  condition  in  (1)(B)  tor  {1)(A). 
BSC  must  collect  and  an.alyze  at  least  one  composite  representa- 
tive of  the  stabilized  fitter  cake  generated  each  month.  Monthly 
composites  must  be  compnsed  of  representative  samples  collected 
from  all  tiatches  that  are  stabilized  in  a  one-month  penod.  The 
monthly  samples  must  be  analyzed  pnor  to  the  disposal  of  the  sta- 
txlized  fitter  cake  for  chromium,  lead  and  nickel.  BSC  may,  at  its 
discretkMi,  analyze  composite  samples  more  frequentfy  to  den> 
onstrate  that  smaller  batcfies  of  waste  are  non-hazardous. 

(C)  Annual  Verification  Testing:  In  order  to  confirm  that  the  charac- 
tenstics  of  the  waste  do  not  change  significantly  over  time,  BSC 
must,  on  an  annual  basis,  analyze  a  representative  composite 
sample  of  stabilized  fitter  cake  for  all  TC  constituents  listed  in  40 
CFR  261.24  using  the  mettxxJ  specified  therein.  This  conposile 
sample  must  represent  the  stabilized  filter  cake  generated  over 
one  week. 

(2)  Waste  Holding  and  Handling:  BSC  must  store,  as  hazardous,  alt 
stabilized  fitter  cake  generated  until  verification  testing  (as  speci- 
fied in  Conditions  (1)(A)  and  (1)(B))  is  completed  and  val»d  analy- 
ses demonstrate  that  the  delisting  levels  set  forth  m  Corxjition  (3) 
are  rnet.  If  the  levels  of  hiazardous  constituents  measured  in  the 
samc.ies  of  stabilized  filter  cske  generated  are  betow  all  the  levels 
set  forth  in  Condition  (3),  then  the  stabilized  fitter  cake  is  non-haz- 
ardous and  may  be  managed  and  disposed  of  in  accordarx;e  with 
all  applicable  solid  waste  regulations.  If  hazardous  constituent  lev- 
els in  any  weekly  or  mc.ntfiiy  composite  sample  equal  or  exceed 
any  of  the  delisting  levels  set  in  Condition  (3),  the  statxlized  litter 
cake  generated  dunng  the  time  penod  corTespondir>g  to  this  sanv 
pie  must  be  retreated  until  1  is  below  these  levels  or  managed  and 
disposed  of  in  accordance  with  Subtitle  C  of  RCRA. 

(3)  Delisting  Levels:  All  concentratk>ns  must  be  measured  in  the 
waste  leachate  by  the  method  specified  in  40  CFR  261.24.  The 
leachable  concentrations  for  the  constituents  nrtust  be  beiow  the 
following  levels  (ppn-i):  arsenic — 4.8;  banum— 100;  cadmium— 
0.48;  chromium— 5.0;  lta:l— 1.4;  mercury — 0.19;  nickel — 9.6;  sele- 
nium —1.0;  silver— 5.0. 

(4)  Changes  in  Operating  Conditions:  After  completing  the  initial  ver- 
ification test  penod  ;n  Condition  (1)(A),  if  BSC  decides  to  stgnrfi- 
cantty  change  the  stabil.zation  process  (eg.,  stabilization  reagents) 
developed  under  Conditon  (1).  then  BSC  must  notify  EPA  in  wnt- 
tng  pnor  to  instituting  i.':e  char>ge.  After  written  approval  by  EPA, 
BSC  may  manage  waste  gerw^rated  from  the  changed  process  as 
norvhazardous  under  this  exclusion,  provided  the  other  conditions 
of  this  exclusion  are  fulfilled. 
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Table  1  .—Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(5)  Data  Submittals:  Two  weeks  pnor  to  system  start-up,  BSC  must 
notify  m  writing  the  Section  Chief.  Delisting  Section  (see  address 
below)  when  stabiljzation  of  the  dewatered  fitter  cake  will  begin. 
The  data  obtained  through  Cortdition  (1)(A)  must  be  submitted  to 
the  Section  Chief,  Delisting  Section,  OSW  (OS-333),  U.S.  EPA, 
401  M  Street,  SW.,  Washington,  DC  20460  within  the  time  period 
specified.  The  analytical  data,  including  quality  control  information 
and  records  of  ratios  of  lime  kiln  dust  and  fly  ash  used,  must  be 
compiled  and  maintained  on  site  for  a  minimum  of  five  years. 
These  data  must  be  furnished  upon  request  and  made  available 
for  inspection  by  EPA  or  the  State  of  Maryland.  Failure  to  submit 
the  required  data  wrthin  the  specified  time  penod  or  maintain  the 
required  records  on  site  for  the  specified  time  will  be  considered 
by  the  Agency,  at  its  discretion,  su^icient  basis  to  revoke  the  ex- 
clusion to  tfie  extent  directed  by  EPA  All  data  must  be  accom- 
panied by  a  signed  copy  of  the  following  certification  statement  to 
attest  to  the  truth  and  accuracy  of  the  data  submitted. 

"Under  civil  and  cnminal  penalty  of  law  for  the  making  or  submission 
of  false  or  fraudulent  statements  or  representations  (pursuant  to 
the  applicable  provisions  of  the  Federal  Code,  which  include,  but 
may  not  be  limited  to.  18  U.SC.  1001  and  42  U.S.C.  5928),  I  cer- 
tify that  the  information  contained  in  or  accompanying  this  docu- 
ment IS  true,  accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of  this  document  for  which  I 
cannot  personally  venfy  its  (their)  truth  and  accuracy,  I  certify  as 
the  company  official  having  superv'isory  responsibility  for  the  per- 
sons who,  acting  under  my  direct  instructions,  made  the  venfica- 
tion  that  this  information  is  true,  accurate  and  complete. 

In  the  event  that  any  of  this  information  is  determined  by  EPA  m  its 
sole  discretion  to  be  false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  that 
this  exclusion  of  waste  will  be  void  as  if  it  never  had  effect  or  to 
the  extent  directed  by  EPA  and  that  the  company  will  be  I'able  for 
any  actions  taken  in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the  company's  reliance  on  the 
void  exclusion." 


[FR  Doc.  94-4990  Filed  3-3-94;  8:45  am] 

BILLING  COOe  85«0-i<M> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

R1N101&-AC35 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  the  Proposal 
To  Determine  the  Hawaiian  Plant 
Hesperocnide  Sandwicensis  an 
Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SOMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposal  to  list  Hesperocnide 
sandivicensis  (no  common  name),  a 
plant  endemic  to  the  island  of  Hawaii, 
Hawaiian  Islands,  as  an  endangered 
species  under  the  U.S.  Endangered 
Species  Act,  as  amended  (Act). 
Additional  field  surveys  have  provided 


new  information  revealing  that  the 
species  has  a  wider  distribution  than 
previously  known.  The  Service  has 
considered  the  additional  information 
and  determined  that  this  species  is  not 
likely  to  become  either  endangered  or 
threatened  throughout  all  or  a 
significant  portion  of  its  range  in  the 
foreseeable  future,  and  it  does  not 
qualify  for  listing  under  the  Act. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Office,  300  Ala 
Moana  Boulevard,  room  6307,  P.O.  Box 
50167.  Honolulu.  Hawaii  96850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17,  1992.  the  Service 
published  in  the  Federal  Register  (57 


FR  59951)  a  proposal  to  list  22  plant 
taxa  from  the  island  of  Hawaii  as 
endangered  or  threatened.  Hesperocnide 
sandivicensis  was  included  in  this 
proposal.  During  the  comment  period 
on  the  proposal,  additional  information 
was  received  regarding  Hesperocnide 
sandwicensis  indicating  that  individuals 
are  more  numerous  than  previously 
believed  (possibly  over  1  million)  and 
they  face  few  serious  threats.  The 
Senice  has  considered  the  new 
information  and  determined  that  the 
species  does  not  warrant  listing  under 
the  Act.  A  final  rule  listing  the  other  21 
plant  taxa  included  in  the  proposal  is 
published  in  the  Federal  Register 
concurrently  with  this  notice  of 
withdrawal  oi Hesperocnide 
sandwicensis.  The  final  rule  contains 
more  detailed  information  about  the 
status  of  Hesperocnide  sandwicensis. 

Author 

The  primar)-  author  of  this  notice  is 
Susan  Lawrence,  U.S.  Fish  and  Wildlife 
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Service,  452  Arlington  Square,  4401 
North  Fairfax  Drive,  Fairfax,  Virginia 
22203  (703/358-2105). 

Authority 

The  authority  for  this  action  is  section 
4(b)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq). 

Dated:  February  10.  1994. 
Mollie  H.  Beattie, 
Director.  Fish  and  Wildlife  Service. 
|FR  Doc.  94-^840  Filed  3-3-94;  8:45  am) 

BILLING  CODE  4310-55-»« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphefic 
Administration 

50  CFR  Part  671 

[Docket  No.  940253-4053;  I.D.  021494C] 

RIN  064S-AQ20 

King  and  Tanner  Crab  Fisheries  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 

Ser\ice  (NMf-S),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  2  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI).  This  FMP  am.endment 
would  establish  the  Norton  Sound 
Section  of  the  Northern  District  of  the 
king  crab  fishery  as  a  superexclusive 
registration  area.  If  this  amendment  is 
approved,  existing  regulations,  which 
supersede  State  of  Alaska  (State) 
regulations  that  establish  Norton  Sound 
as  a  superexclusive  registration  area  in 
the  exclusive  economic  zone  (EEZ)  of 
the  BSAI,  will  be  removed  and  reserved. 
This  action  is  necessary  for  the  effective 
m.anagement  of  the  fishery  having  the 
smallest  biomass  and  guideline  harvest 
level  (GHL)  in  the  BSAI  crab  fisheries. 
This  action  is  intended  to  promote 
management  and  conservation  of  crab 
and  other  fishery  resources  and  to 
further  the  goals  and  objectives 
contained  in  the  FMP  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  of  the  BSAI. 

DATES:  Comments  must  be  received  on 
or  before  April  14,  1994.    > 

ADDRESSES:  Send  comments  to  Ronald  J. 
Berg,  Chief,  Fisheries  Management 
Division.  Alaska  Region,  NMFS.  P.O. 


Box  21668,  Juneau,  Alaska  99802  (Attn. 
Lori  Gravel).  Individual  copies  of 
Amendment  2  and  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  fiexibility  analysis 
(EA/RIR/IRFA)  of  this  amendment  may 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136,  Anchorage,  AK  99510  (907- 
271-2809). 

FOR  FURTHER  INFORMATION  COWTACT:  Kim 

J.  Spitler,  Fisheries  Management 
Division,  Alaska  Region,  NMFS.  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  Section 
304f3)(l)(D){ii)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  requires  the  Secretary 
to  publish  regulations  proposed  by  a 
Council  within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  the  Secretary  of  Commerce 
(Secretary)  has  not  determined  that  the 
amendment  these  rules  would 
implement  is  consistent  mth  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
laws.  The  Secretary,  in  making  that 
determination,  will  take  info  account 
the  infonnation,  views,  and  comments 
received  during  the  comment  period. 

Background 

The  commercial  king  and  Tanner  crab 
fisheries  in  the  EEZ  of  the  BSAI  are 
managed  under  the  FMP.  This  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  It  is 
a  framework  FMP  that,  with  oversight 
by  the  Council  and  Secretary,  defers 
management  of  the  crab  resources  in  the 
BSAI  to  the  State.  The  FMP  was 
approved  by  the  Secretary  and 
implemented  on  June  2,  1989.  At  times, 
regulations  implementing  the  FMP  must 
be  amended  to  resolve  problems 
pertaining  to  management  of  the  BSAI 
crab  fisheries. 

The  State's  Board  of  Fisheries  (Board) 
formulates  regulations  to  manage  the 
crab  fisheries  under  procedures 
specified  in  the  State's  Administrative 
Procedure  Act.  On  February  8,  1993,  the 
Board  established  Norton  Sound  in  the 
BSAI  as  a  superexclusive  registration 
area  for  purposes  of  managing  the 
Norton  Sound  red  king  crab  fishery.  The 
operator  of  any  vessel  registered  in  a 
superexclusive  area  would  not  be  able 
to  register  the  vessel  in  any  other  area 
during  that  registration  year.  This 
management  measure  was  proposed  to 
address  the  unique  collection  of 
problems  that  make  fishery  management 
difficult  in  Norton  Sound.  The  problems 
are  associated  with  conservation  and 


management  of  a  fishery  with  a  small 
biomass,  small  guideline  harvest  level 
(GHL),  and  a  stock  on  the  edge  of  its 
geographic  range,  which  makes  it 
biologically  sensitive.  The  problems 
include  overcapitalization,  short 
seasons,  high  management  costs,  and 
both  over-harvest  and  under-harvest  of 
GHLs.  Historically,  the  fishery  has  been 
characterized  by  years  with  low  levels 
of  participation  and  fairly  high  catch 
rates  followed  by  years  with  high  levels 
of  participation  and  low  catch  rates.  A 
combination  of  factors  has  led  to  high 
participation,  which  is  expected  to 
continue  into  the  future.  These  factors 
are  primarily  the  overcapitalized  crab 
fieet  and  participants'  efforts  to 
establish  catch  histories  in  the  event 
individual  fishing  quotas  (IFQs)  are 
instituted.  Superexclusive  registration 
would  be  exf)ected  to  create  a 
management  environment  discouraging 
participation  by  large  crab  vessels  and 
catcher/processors.  Probable  results  are 
a  slower-paced  fishery,  fuller  attainment 
of  GHLs,  a  longer  season,  and  reduced 
administrative  and  enforcement  costs. 

The  Alaska  Crab  Coalition  (ACC) 
appealed  the  State's  designation  of 
Norton  Sound  as  a  superexclusive 
registration  area.  Following  Secretarial 
review  of  the  State's  action,  the 
Secretary  issued  an  interim  final  rule 
that  superseded  State  regulations 
establishing  Norton  Sound  as  a 
superexclusive  registration  area  in  the 
EEZ  of  the  BSAI  (58  FR  38727,  July  20. 
1993).  This  action  was  necessary 
because  the  Secretary  had  determined 
that  designation  of  superexclusive 
registration  areas  was  inconsistent  with 
provisions  of  the  FMP.  The  FMP 
contains  three  categories  of  management 
measures:  (1)  Specific  Federal 
management  measures  that  require  an 
FMP  amendment  to  change;  (2) 
framework  type  management  measures, 
with  criteria  set  out  in  the  FMP  that  the 
State  must  follow  when  implementing 
changes  in  State  regulations;  and  (3) 
measures  that  are  neither  rigidly 
specified  nor  frameworked  m  the  FMP, 
and  which  may  be  freely  adopted  or 
modified  by  the  State,  subject  to  an 
appeals  process  or  other  Federal  laws. 
Registration  areas  are  listed  as  a 
Category  2  measure.  Section  8.2.8  of  the 
FMP  specifies  that  king  crab  registration 
areas  may  be  designated  as  either 
exclusive  or  nonexclusive.  Designation 
of  a  registration  area  as  superexclusive 
would  require  an  FMP  amendment  and 
incorporation  into  the  FMP  as  a 
Category  1  management  measure. 

In  July  1993.  the  Council  requested 
proposals  for  possible  amendments  to 
the  FMP.  On  August  13,  1993,  the  Bocrd 
submitted  a  proposal  to  designate 
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Norton  Sound  as  a  superexdusive 
registration  area.  This  proposal  was 
reviewed  by  the  crab  FMP  plan  team, 
which  ranked  it  as  a  high  priority  and 
recommended  it  to  the  Council  for 
consideration.  At  its  September  1993 
meetings,  the  Council  recommended 
analysis  of  the  Board's  proposal.  The 
Alaska  Department  of  Fish  and  Game 
U\DF&C)  and  NNIFS  prepared  a  draft 
analysis  for  the  proposed  FMP 
amendment  to  designate  Norton  Sound 
as  a  superexdusive  registration  area. 
The  draft  analysis  was  reviewed  by  the 
Council  and  its  Advisory  Panel  (AP)  and 
Scientific  and  Statistical  Committee 
(SSC)  during  tl;e  Council's  December 
1993  meetings  and  adopted  for  public 
review.  At  its  January  1994  meetings, 
the  Council  considered  the  testimony 
and  recommendations  of  the  AP,  SSC. 
fishing  industn,-  representatives  and  the 
general  public  on  the  proposed  action  to 
designate  Norton  Sound  as  a 
superexdusive  registrntion  area.  The 
Council  adopted  the  proposed  action 
under  .Amendment  2  to  the  FMP  and 
requested  NMFS  ♦o  remove  existing 
regulations  at  50  CFR  671.20,  which 
supersede  existing  State  regulations 
designating  Norton  Sound  as  a 
superexr.lusive  registration  area. 

Classification 

NMFS  prepared  an  IRFA  as  part  of  the 
RIR,  whuih  concludes  that  this  proposed 
rule,  if  adopted,  could  have  significant 
effects  on  small  entities.  Overall, 
superexdusive  registration  area 
designation  likely  will  result  in  a 
transfer  of  participation  and  income 


from  a  predominantly  large-vessel  fleet 
to  a  predominantly  small-vessel  fleet. 
Twenty-six  vessels  registered  and  fished 
in  Norton  Sound  in  1992,  and  Norton 
Sound  crab  contributed  no  more  than 
0.7  percent  to  any  of  these  vessels'  crab 
landings  for  the  year.  Norton  Sound 
crab  contributed  no  more  than  1.6 
percent  of  the  total  for  any  of  the 
catcher/processors  in  1990.  Neither 
operators  of  individual  vessels  nor 
part.icipants  in  tlie  pre-1993  fleet  were 
dependent  on  this  fishery  in  terms  of 
year-to-year  participation  or  landings 
within  any  one  year. 

Not  knowing  the  outcome  of  the 
ACC's  appeal  and  Secretarial  review, 
many  vessel  owners  chose  not  to 
register  for  the  Norton  Sound  fishery  in 
1993.  Twenty-eight  percent  of  the 
vessels  that  were  registered  were  from 
the  local  region.  A  new  fresh  market  for 
summer  king  crab  was  developed  and 
resuhed  in  higher  ex-vessel  prices  than 
that  received  for  crab  that  are  processed 
and  frozen.  Local  residents  are 
maintaining  plans  to  develop  this 
market  further.  Most  of  the  fishermen  on 
the  small  vessels  are  expected  to  be 
unemployed  if  they  do  not  participate  in 
this  fishery.  The  infusion  of 
emplo>'ment  and  income  from  the  1993 
small  vessel  fishery  was  significant  in 
the  Nome  area.  The  1993  king  crab 
fishery  represented  the  largest  fishery  in 
the  region  in  terms  of  income. 

Superexdusive  registration  is 
predicted  to  result  in  an  increase  in 
retained  revenues  and  possibly  to 
improve  market  conditions  for 
increasing  overall  revenues.  It  is 


expected  to  reduce  industry  compliance 
costs.  The  economic  impact  on  small 
entities  under  the  proposed  action 
would  not  result  in  a  reduction  in 
annual  gross  revenues  of  more  than  5 
percent  annual  compliance  costs  that 
increased  total  costs  of  production  by 
more  than  5  percent,  or  com.pliance 
costs  for  small  entities  that  are  at  least 
10  percent  higher  than  compliance  costs 
as  a  percent  of  sales  for  large  entities.  A 
copy  of  this  analysis  is  available  from 
thefcouncil  (see  ADDRESSES). 

This  rule  is  not  subject  to  review 
under  E.O. 12866. 

List  of  Subjects  in  50  CFR  Part  671 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  28, 1994. 
Nanor'  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
Nationa]  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  671  is  proposed 
to  be  amended  as  follows: 

PART  671— KING  AND  TANNER  CRAB 
FISHERIES  OF  THE  BERING  SEA  AND 
ALEUTIAN  ISLANDS 

1.  The  authority  citation  for  50  CFR 
part  671  continues  to  read  as  follows: 

.Authority:  16  U.S.C.  1801  ef  seq. 

§  67 1 .20    [Removed  and  reserved] 

2.  Section  6^1.20  is  removed  and 
reserved. 

[FR  Doc.  94-4922  Filed  2-28-94;  4:22  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Allegheny  Wild  and  Scenic  River 
Southern  and  Northern  Advisory 
Councils;  Meetings 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Northern  Advisory 
Council  for  the  Allegheny  National  Wild 
and  Scenic  River  will  meet  at  7  pm, 
Tuesday.  March  22.  1994  at  the  Warren 
Puhlic  Library,  Warren,  PA. 

The  Southern  Advi.sory  Council  will 
meet  at  7  pm,  Wednesday,  March  23, 
1994,  at  the  Emlenton  Civic  Club, 
Emlenton,  PA. 

Both  Councils  will  discuss  (1)  work 
on  a  newsletter  informing  the  public  of 
their  progress  to  date  and  (2)  also 
resource  opportunities  along  the  river. 

Meetings  are  open  to  the  public.  A 
sign  language  interpreter  will  be 
provided  if  requested  by  March  14, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  McDonald,  Allegheny  National 
Forest,  222  Liberty  Street,  U'arren, 
Pennsylvania  16365,  814/723-5150  or 
814/726-2710  (TTY). 

Dated:  February  23,  1994. 
Lionel  A.  Lemery, 
Wild  and  Scenic  River  Coordinator. 
[PR  Doc.  94-5027  Filed  3-3-94;  8:45  am) 

BILLING  CODE  3410-11-M 


Hawaii  Tropical  Forest  Recovery  Task 
Force;  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Hawaii  Tropical  Forest 
Recovery  Task  Force  will  conduct  a 
series  of  meetings  with  the  public  in 
Hawaii  between  March  28  and  31,  1994. 
These  sessions  have  been  scheduled  on 
Kauai,  Oahu,  Molokai,  Maui,  and 


Hawaii  to  try  to  reach  a  broad  range  of 
community  members.  During  these 
sessions.  Task  Force  members  will  be 
inviting  the  public  to  share  their  ideas, 
concerns,  and  recommendations  to  help 
manage,  protect,  and  use  the  tropical 
forests  of  Hawaii.  The  Task  Force  will 
also  discuss  relevant  topics  and  review 
the  position  papers  of  the  six  working 
groups  which  drafted  recommendations 
on  Hawaii's  Tropical  Forests.  All 
sessions  are  open  to  the  public.  Field 
trips  will  last  approximately  4  hours. 
The  public  must  provide  their  own 
transportation  on  the  field  trips  and 
should  bring  rain  gear  and  boots.  A 
detailed  meeting  agenda  is  available  on 
request 

The  Task  Force  is  composed  of  12 
members,  including  the  Administrator 
of  the  Department  of  Land  and  Natural 
Resources,  State  of  Hawaii,  and  11 
others  appointed  by  the  Governor  of 
Hawaii  and  the  Secretaries  of 
Agriculture  and  the  Interior. 
DATES:  Meetings  will  be  held  on  March 
28,  1994,  on  the  island  of  Kauai.  On 
March  29,  1994,  concurrent  sessions 
will  be  held  on  the  islands  of  Molokai, 
Maui,  and  Hawaii.  On  March  30  and  31, 
1994,  meetings  will  also  be  held  on  the 
island  of  Oahu. 

ADDRESSES:  On  March  28,  on  Kauai,  a 
field  trip  will  depart  at  8:30  a.m.  from 
the  Kokee  Mu.'veum  Parking  Lot  located 
along  Waimea  Canyon  Drive.  A  Task 
Force  business  meeting  will  be  held 
from  2  p.m.  to  5  p.m.  in  the  Niihau 
Room  at  the  Kauai  Resort  Hotel  located 
at  3-5920  Kuhio  Highway  in  Kapaa.  An 
open  house  will  be  held  from  7  p.m.  to 
9  p.m.  in  the  Kauai  Resort  Hotel's  Alii 
Room. 

On  March  29,  on  Molokai,  a  field  trip 
will  depart  at  9:30  a.m.  from  the 
Homelani  Cemetery  at  the  beginning  of 
the  forestry  road  (a  four-wheel  drive 
vehicle  is  required).  An  open  house  will 
be  held  between  6  p.m.  and  8  p.m.  at  the 
Kaunakakai  School's  Cafetorium  located 
along  Hwy  460,  East  Kaunakakai 

On  March  29,  on  Maui,  a  field  trip 
will  depart  at  11  a.m.  from  the  Kahului 
Department  of  Land  and  Natural 
Resources  Baseyard  (DLN'R)  located  at 
685  Haleakala  Highway,  .^n  open  house 
will  be  held  between  6  p.m.  and  8  p.m. 
at  the  Mauiwaena  Intermediate  School's 
Cafetorium  located  at  795  Onehee 
Avenue  in  Kahului. 

On  March  29,  on  the  island  of  Hawaii, 
a  field  trip  will  depart  at  9:45  a.m.  from 


Kona  (Captain  Cook)  at  the  Greenwell 
Park  parking  lot  located  across  from 
Manago  Hotel.  An  op)en  house  will  be 
held  between  6  p.m.  to  8  p.m.  in  Kona 
at  the  Old  Kona  Airport  located  off 
Kuakini  Highway,  and  between  7  p.m. 
to  9  p.m.  in  Hilo  in  the  Moku'ola  #2 
Room  at  the  Hilo  Hawaiian  Hotel 
located  at  71  Banyan  Drive. 

On  March  30,  on  Oahu,  a  field  trip 
will  depart  at  11  a.m.  from  the  Makiki 
Forestry  Baseyard  located  at  2135 
Makiki  Heights  Drive.  An  open  house 
will  be  held  between  6  p.m.  to  8  p.m. 
at  the  Paki  Hale  located  at  3840  Paki 
Avenue. 

On  March  31,  on  Oahu,  the 
concluding  Task  Force  business  meeting 
will  be  held  between  8  a.m.  and  2  p.m. 
at  the  Ala  Wai  Golf  Clubhouse,  Second 
Floor,  Diamond  Head  Room,  located  at 
404  Kapahulu  Avenue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Lerum,  Coordinator,  Hawaii 
Tropical  Forest  Recovery  Task  Force, 
1151  Punchbowl  Street,  room  323, 
Honolulu.  HI  96813.  Telephone:  (808) 
541-2628.  FAX  (808)  528-0556;  after 
March  14,  1994:  (808)  522-8230,  FAX 
(808) 522-8236. 

Dated:  February  24, 1994. 
Michael  T.  Rains, 

Acting  Deputy  Chief.  State  and  Private 
Forestry. 
(PR  Doc.  94-4917  Filed  3-3-94;  8:45  am) 

BILUNG  COOC  341».11-M 


Soil  Conservation  Service 

Aua  Watershed,  American  Samoa 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (7 
CFR  part  650);  the  Soil  Conservation 
Service,  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  being  prepared  for 
the  Aua  Watershed,  American  Samoa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  B.  Perry.  Director.  Pacific  Basin 
Area,  Soil  Conser\'ation  Service,  suite 
602,  GCIC  Building,  414  W.  Soledad 
Avenue,  Agana,  Guam,  96910, 
telephone  (671)  472-4790. 
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SUPPLEMEN"^  4PY  INFORMATKJN:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  proiect  may  cause  significant  local. 
regional,  or  national  impacts  on  the 
e.^vironme^t.  A^  a  result  of  these 
findings.  Joan  B.  Perry,  Director,  has 
determined  that  the  preparation  and 
review  of  an  environmental  impact 
statement  are  needed  for  this  project. 

The  project  concerns  a  plan  for 
residential  flood  prevention  and  water 
quality  enhancement.  Ahematives 
under  consideration  to  reach  this 
objective  include  levees,  waterways, 
and  animal  waste  disposal  units. 

A  draft  environmental  impact 
statement  wtU  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impart  statement.  A  meeting  will  be 
held  on  Apnl  14,  1994  to  determine  the 


scope  of  the  evaluation  of  the  proposed 
action.  Further  information  on  the 
proposed  action  or  scoping  meeting  may 
be  obtained  from  Joan  B.  Perry,  Director, 
at  the  above  address,  or  from  Richard 
Hansen,  District  Conservationist,  Soil 
Conservation  Service.  P.O.  Box  4078, 
Pago  Pago,  AS  96799,  telephone  (584) 
633-1031. 

Dated:  February  25. 1994. 
)oan  B.  Perry. 
Director.  Pacific  Basin  Area. 
IFR  Doc.  94-4967  Filed  3-3-94;  8:45  am] 

BILUNQ  COOC  3410-1»-M 

DEPARTMENT  OF  COMMERCE 

Intemationat  Trade  Administration 

Antidump»r»g  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  §  355.22 
of  the  Commerce  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNtTY  TO  REQUEST  A  REVIEW:  Not 

later  than  March  31.  1994.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  March  for  the 
following  periods: 


Antidumping  Duty  Proceedings 


Australia  Ca'ined  Bartletf  Pears  (A-602-039)  ^ - 

Bangladesh  S^dp  Towels  (A-538-802) - - 

Brazil:  Lead  ana  Bismuth  Steel  (A-35l-8n)  - - •- 

Ca.iada:  Iror  Construction  Castings  (A-1 22-503)  

CMe:  Stanaa'-d  Carnations  (A-337-602)  - » - 

Cotomtxa:  Certain  Fresh  Cut  FlQwers  (A-301-602)  

Ecuador:  Ce-lam  Fresh  Cut  Flowers  (A-331-602) 

Firiiand:  Payon  Staple  Fiber  (A-405-071) __ ~ - ~ - 

France:  Brass  Sheet  arxj  Stnp  (A^27-602) - - 

Fra.oce:  Lead  and  Bismuth  Steel  (A-427-804) _ 

Gerroany:  Brass  Sheet  and  Strip  (A-42e-602)  - 

Ge'Tiany  Lead  and  Bismuth  Steel  (A-423-811)  

is'ael  Oil  Country  Tubular  Goods  (A-508-602)  

Italy:  Certain  Valves  and  Connections  of  Brass,  for  Use  in  Fire  Protection  Systems  (A-475-401) 

Italy:  Brass  Sheet  an<j  Stnp  (A-475-6C1)  - 

Japan:  Fern's  Cores  lot  ttie  Type  Used  m  Consumer  Electronic  Products)  (A-588-016)  

Japan  S'a.niess  Steel  Butt-Wekj  Pipe  Fittngs  (A-58S-702) 

Japan:  Television  Receivers,  Monochrome  and  Color  (A-688-015)  ~ 

Mexico:  Steel  Wire  Rope  (A-201-806) 

The  Republic  of  Korea:  Steel  Wire  Rope  (A-580-8n) - - 

Sweden   B^ass  Sheet  and  Stnp  (A-401-601)  

Taiwan:  Light-Walied  Welded  Rectangular  Carton  Steel  Tubing  (A-583-803)  

Thailand  Certain  Circular  Welded  Carbon  Steel  Pipes  and  Tubes  (A-549-502)  

The  Peop-e  s  Republic  of  China.  Chloropcnn  {A-57CMX)2) — 

The  Peoo»es  Republic  of  China:  Ferrostlicon  (A-570-819) 

United  Kingdom  Lead  and  Bismuth  Steel  (A-412-€10)  _ - 

Colontxa.  Cetam  Textile  Mill  Products  (C-301-401) — -.■■■■ 

Thailand  Cenam  Textile  Mill  Products  (C-549-401)  - 

Countervailing  Duty  Proceedings: 

A'-gentina:  Certain  Apparel  (C-357-404) 

Argert.na:  Certain  Textile  Mill  Products  (C-357-404) _ 

Argentina  Leather  Wearing  Apparel  (C-357-001) 

E'azil  CCam  Castor  OH  Products  (0-351-029)  « ~ - 

Brazil  Cotton  Yam  (C-351-0371  

Brazil:  Hot-Rolled  Lead  and  Bismuth  CSP  (0-351-612)  _ - 

Chile:  Standard  Carraiions  (C-33 7-601)  - - 

France  Brass  Sheet  and  Stnp  (C-427-503) - -- 

France  hot-Roiied  Lead  and  Bismuth  CSP  (0-427-605)  ~ - 

Germany:  Hot-Rolled  Lead  and  Bismuth  OSP  (0-428-812)  - - 

India:  Sutfanilic  Acid  (0-533-607)  

Iran:  In-Shell  Pistachios  (C-5C7-501)  

Israel:  O'l  Oounf-y  Tubular  Goods  (O-508-601)  ~ 

Mexico;  Certain  Textile  Mill  P'oducts  (C-201-405) - 


Period 


03/01/93-02/28/94 
03/01 '93-C2;28/34 
09/28/92-02'28.'94 
03/01 /93-02  28.'94 
03/01/93-02/28/94 
03/01 /93-02/28'94 
03/01.'93-02.'28/94 
03/01, '93-02 '2&'94 
03/01 /93-02.'28;94 
09'28/29-CZ'2a94 
03/01, '93-02:28  94 
09/28/92-02'28/94 
03/01/93-02/2894 
03/01 /93-02,'2  8/94 
03/01 /93-02,'2  8/94 
03/01 /93-02'28/94 
03/01/93-02/28/94 
03/01 /93-02/2a'94 
09/2Z'92-Oa'2a'94 
09/30/92-02 '2  8-'94 
03/'0l  "93-02/28/94 
03/0^93-02/28/94 
03/01/93-02/28/94 
03/01 /93-02'28/94 
11/0592-02,28/94 
09/2&'92-02/28/94 
05/1 8/92-1 2,/31, '93 
05/18/92-12/31/93 

01/01/93-12'31/93 
01/01/9  3-l2'31/93 
01/01/93-12,31/93 
01/01/93-12/31/93 
01/01/93-1Z'31/93 
09/17/92-12  31/93 
01,'01,'9  3-12/31/93 
01/01/93-12/31/93 
09/ 1 7/92- IZ'S  1/93 
09/17/92-12/31/93 
02/24,'93-l2'31,'93 
01/01 '93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31 '93 
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AntKJumptr^g  Duty  Prcx»e<jings 


Netherlands;  Standard  Chrysanthemums  (C-42 1-601)  _.. 

New  Zealand;  CartXDn  Steei  Wire  Rod  (C-61 4-504)  „. 

Pakistan;  Cotton  Shop  Towels  (C-535-001)  _ 

Peru;  Certain  Textile  Mill  Products  (C-333-402)  

Peru;  Certain  Appare*  (C-333-402) „ „ 

South  Afnca  Ferrochro'T>e  (C-792-OOI)  

Sn  Lanka;  Certain  Textile  Mill  Products  (C-542-401)  ...._ 

Sn  Lanka;  Certain  Apparel  (C-542^01)  

Thailand;  Certain  Apiparel  (C-549-401)  „.... 

Turkey;  Certain  WeWed  Cartxm  Steel  Pipe  and  Tube  (C-489-502) 

Turkey;  WeWed  Cartx)n  Steel  Line  Pipe  (C-489-502)  

United  Kingdom;  Hot-Rolled  Lead  and  Bismuth  CSP  (C-412-811)  . 
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Penod 


01/01/93-12/31/93 
10/01/92-09/30/93 
01/01/93-12/31/93 
05/ 1  a/92- 12'3 1/93 
05/1  a'92-12'3 1/93 
01/01/93-12^1/93 
05/18/92-12/31/93 
06/18/92-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 
09/17/92-12/31/93 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  S(K;retar>'  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppliers) 
which  was  produced  in  more  than  one 
country  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  reseller{s)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretar}^  for 
Import  Administration,  International 
Trade  Administration,  room  B-G99.  U.S. 
Department  of  Commerce.  Washington 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  John  Kugelman, 
in  room  3069-A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31(g)  or  §  355.31(g)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Departments's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Counter\'aihng)  Duty 
Administrative  Review",  for  requests 
received  by  March  31,  1994. 

If  the  Department  does  not  receive,  by 
March  31.  1994,  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  counter\ailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  fcrj  estimated 


antidumping  or  counter\'ailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehou.se, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  February  25, 1994. 
Joseph  A.  Sprtrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-5036  Filed  3-3-94;  8:45  am] 

BILUNG  CODE  351&-OS-M 


[A-427-eC1] 

Antifriction  Bearings  From  France; 
United  States  Court  of  Interr^ational 
Trade  Decision 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

SUMMARY:  On  November  30,  1993,  the 
United  States  Court  of  International 
Trade  (CIT)  rejected  the  Department  of 
Commerce's  redetermination  on  remand 
of  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France 
(56  FR  31748,  July  11, 1991).  Federal- 
Mogul  Corp.  V.  United  States.  (Slip  Op. 
93-224.  November  30,  1993)  [Federal- 
Mogul).  Specifically,  the  QT  rejected 
the  Department's  methodology  in  the 
redetermination  for  calculating  the 
amount  of  the  tax  adjustment  that  was 
added  to  United  States  price.  The  CIT 
entered  final  judgment  on  all  issues. 
The  results  covered  the  period 
November  9,  1988,  through  April  30, 
1990. 

EFFECTIVE  DATE:  December  10, 1993. 

FOR  FURTHER  INFORMAT»ON  CONTACT: 

Joseph  A.  P'argo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compfiance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 


Washington  DC.  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  3. 1993.  the  CIT  in  Federal- 
Mogul  Corp.  v.  United  States.  (Slip  Op. 
93-94).  remanded  the  final  results  of  the 
first  administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France 
(56  FR  31748,  July  11. 1991)  to  the 
Department  for  the  reconsideration  of  a 
number  of  issues.  For  one  of  these 
issues,  the  Court  ordered  the 
Department  to  determine  the  exact 
monetary  amount  of  the  value  added  tax 
(VAT)  paid  on  each  sale  in  the  home 
market,  to  make  certain  that  the  amount 
of  the  VAT  adjustment  added  to  the 
comparable  U.S.  sale  is  less  than  or 
equal  to  this  amount,  and  to  add  the  full 
amount  of  the  VAT  in  the  home  market 
to  foreign  market  value  (FMV)  without 
adjustment.  On  September  1, 1993,  the 
Department  submitted  to  the  CIT  its 
redetermination  on  remand  on  the  VAT 
and  other  issues.  On  November  30, 
1993,  the  CIT  ruled  upon  Commerce's 
redetermination  in  Federal-Mogul.  In 
this  decision,  the  CIT  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USE. 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  in  Federal-Mogul  on  November 
30,  1993.  which  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USF. 
constitutes  a  decision  not  in  harmony 
with  the  Departments  final  results. 
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Pursuant  to  the  decision  in  Timken. 
the  Department  must  continue  the 
suspension  of  liquidation  of  the  subject 
merchandise  pending  the  later  of  the 
expiration  of  the  period  for  appeal  or 
the  conclusion  of  any  appeal.  Further, 
absent  an  appeal,  or.  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  CIT's  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
France  to  reflect  the  change  in  the  VAT 
adjustment  calculation  methodology 
which  was  ordered  by  the  CIT  and 
direct  liquidation  in  accordance  with 
the  amended  determination. 

Dated:  February  18. 1994. 
)o$eph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  DcK.  94-5032  Filed  3-3-94;  8:45  am) 

BILLINO  COOC  1S1(V-0S-P 


[A-428-801] 

Antifriction  Bearings  From  Germany; 
United  States  Court  of  International 
Trade  Decision 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
summary:  On  November  30,  1993.  the 
I'nited  States  Court  of  International 
Trade  (CIT)  rejected  the  Department  of 
Commerce's  redetermination  on  remand 
of  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Germany  (56  FR  31692.  July  11.  1991). 
Federal-Mogul  Corp.  v.  United  States. 
(Slip  Op.  93-221,  November  30,  1993) 
(Federal-Mogul).  Specifically,  the  CTT 
rejected  the  Department's  methodology 
in  the  redetermination  for  calculating 
the  amount  of  the  tax  adjustment  that 
was  added  to  United  States  price.  The 
CIT  entered  final  judgment  on  all  issues. 
The  results  covered  the  period 
November  9,  1988,  through  April  30, 
1990. 

EFFECTIVE  DATE:  December  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington  DC,  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  4,  1993,  the  CIT  in  Federal- 
Mogul  Corp.  v.  United  States,  (Slip  Op. 


93-96),  remanded  the  final  resuhs  of  the 
first  administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Germany  (56  FR  31692.  July  11. 1991) 
to  the  Department  for  the 
reconsideration  of  a  number  of  issues. 
For  one  of  these  issues,  the  Court 
ordered  the  Department  to  determine 
the  exact  monetary  amount  of  the  value 
added  tax  (VAT)  paid  on  each  sale  in 
the  home  market,  to  make  certain  that 
the  amount  of  the  VAT  adjustment 
added  to  the  comparable  U.S.  sale  is  less 
than  or  equal  to  this  amount,  and  to  add 
the  full  amount  of  the  VAT  in  the  home 
market  to  foreign  market  value  (FMV) 
without  adjustment.  On  September  2. 
1993.  the  Department  submitted  to  the 
CIT  its  redetermination  on  remand  on 
the  VAT  and  other  issues.  On  November 
30.  1993.  the  CIT  ruled  upon 
Commerce's  redetermination  in  Federal- 
Mogul.  In  this  decision,  the  CTT  rejected 
the  Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USP. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken).  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
Department  must  pubHsh  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  QT's 
decision  in  Federal-Mogul  on  November 
30, 1993.  which  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USP, 
constitutes  a  decision  not  in  harmony 
with  the  Department's  final  results. 

Pursuant  to  the  decision  in  Timken, 
the  Department  must  continue  the 
suspension  of  liquidation  of  the  subject 
merchandise  pending  the  later  of  the 
expiration  of  the  period  for  appeal  or 
the  conclusion  of  any  appeal.  Further, 
absent  an  appeal,  or,  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  CTT's  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Germany  to  reflect  the  change  in  the 
VAT  adjustment  calculation 
methodology  which  was  ordered  by  the 
CIT  and  direct  liquidation  in  accordance 
with  the  amended  determination. 


Dated;  February  18. 1994. 
Joseph  A.Spetrini, 

Acting  Assistant  Secretary  For  Import 

Admmistration. 

|FR  Doc,  94-5033  Filed  3-3-94;  8:45  am) 

BILUNG  COO£  3510-OS-I> 


[A-475-801J 

Antifriction  Bearings  From  Italy;  United 
States  Court  of  International  Trade 
Decision 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
SUMMARY:  On  November  30.  1993,  the 
United  States  Court  of  International 
Trade  (CTT)  rejected  the  Department  of 
Commerce's  redetermination  on  remand 
of  the  final  resuhs  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  Italv 
(56  FR  31751,  July  11,  1991).  Federal- 
Mogul  Corp.  v.  United  States,  (Slip  Op. 
93-225,  November  30,  1993)  (Federal- 
Mogul).  Specifically,  the  CIT  rejected 
the  Department's  methodology  in  the 
redetermination  for  calculating  the 
amount  of  the  tax  adjustment  that  was 
added  to  United  States  price.  The  QT 
entered  final  judgment  on  the  value 
added  tax  issue.  The  results  covered  the 
period  November  9,  1988,  through  April 
30.  1990. 

EFFECTIVE  DATE:  December  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington  DC.  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  4,  1993,  the  CIT  in  Federal- 
Mogul  Corp.  V.  United  States,  (Slip  Op. 
93-95),  remanded  the  final  results  of  the 
first  administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  Italy 
(56  FR  31751,  July  11,  1991)  to  the 
Department  for  the  reconsideration  of  a 
number  of  issues.  For  one  of  these 
issues,  the  Court  ordered  the 
Department  to  determine  the  exact 
monetary  amount  of  the  value  added  tax 
(VAT)  paid  on  each  sale  in  the  home 
market,  to  make  certain  that  the  amount 
of  the  VAT  adjustment  added  to  the 
comparable  U.S.  sale  is  less  than  or 
equal  to  this  amount,  and  to  add  the  full 
amount  of  the  VAT  in  the  home  market 
to  foreign  market  value  (FMV)  without 
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adjustment.  On  September  1, 1993.  the 
Department  submitted  to  the  CIT  its 
redetermination  on  remand  on  the  VAT 
and  other  issues.  On  November  30, 
1993.  the  CIT  ruled  upon  Commerce's 
redetermination  in  Federal-Mogul.  In 
this  decision,  the  CIT  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USP. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken).  the  United  States  Court 
cf  Appeals  for  the  Federal  Qrcuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  in  Federal-Mogul  on  November 
30,  1993,  which  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USP, 
constitutes  a  decision  not  in  harmony 
with  the  Department's  final  results. 

Pursuant  to  the  decision  in  Timken. 
the  Department  must  continue  the 
suspension  of  liquidation  of  the  subject 
merchandise  pending  the  later  of  the 
expiration  of  the  period  for  appeal  or 
the  conclusion  of  any  appeal.  Further, 
absent  an  appeal,  or.  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  QT's  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Italy  to  reflect  the  change  in  the  VAT 
adjustment  calculation  methodology 
which  was  ordered  by  the  CIT  and 
direct  liquidation  in  accordance  with 
the  amended  determination. 

Dated:  Fnbruar>'  18,  1994. 
|os«ph  A.  Spetrini. 

.Acting  .Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-5035  Filed  3-3-94;  8:45  am] 

BILUNG  CODE  3S10-OS-P 

(C-351-037) 

Cotton  Yam  From  Brazil;  Final  Results 
of  Countervailing  Dufy  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMHHARY:  On  January  3,  1994.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 


review  of  the  counterv  ailing  dufy  order 
on  cotton  yam  from  Brazil  (59  FR  68). 
We  have  now  completed  that  review 
and  determine  the  net  subsidy  to  be  0.30 
percent  ad  valorem  for  all  firms  during 
the  period  January  1.  1992  through 
December  31.  1992.  In  accordance  with 
19  CFR  355.7.  any  rate  less  than  0,50 
percent  ad  valorem  is  de  minimis. 

EFFECTIVE  DATE:  March  4.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervaihng  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATXX: 

Background 

On  January  3. 1994.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (59  FR  68)  the 
preliminary  results  of  its  administrative 
review  of  the  counter\ailing  duty  order 
on  cotton  yam  from  Brazil  (42  FR 
14089;  Ma'rcii  15.  1977).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Brazilian  yam,  carded  but 
not  combed,  wholly  of  cotton.  During 
the  review  period,  such  merchandise 
was  classifiable  under  item  numbers 
5205.11.10.  5205.11.20,  5205.12.10, 
5205.12.20,  5205.13.10.  5205.13.20, 
5205.14.10,  5205.14.20,  5205.15.10. 
5205.15.20.  5205.31.00,  5205.32.00. 
5205.33.00,  5205.34.00.  and  5205.35.00 
of  the  Harmon'zed  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  January 
1.  1992  through  December  31.  1992. 
eight  companies  and  the  following 
seven  programs:  (1)  Income  Tax 
Exemption  for  Export  Earnings;  (2) 
Reductions  of  Taxes  and  Import  Duties 
through  BEFIEX;  (3)  SUDEN'E  Regional 
Tax  Exemption;  (4)  CACEX  (Carteira  de 
Comercio  Exterior)  Working  Capital 
Financing  for  Elxports;  (5)  Preferential 
Export  Financing  under  QC-OPCRE  of 
the  Banco  do  Brasil;  (6)  Preferential 
Financing  for  Industrial  Enterprises  by 
the  Banco  do  Brasil  (FST  and  EGF 
loans);  and  (7)  IPI  (Tax  on  Industrialized 
Products)  for  Imports  of  Machinery  or 
Equipment  Under  Decree  Law  2324. 


Calculation  Methodology  for 
.\ssessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52325;  December  27. 1988).  First,  we 
calculated  a  country-wide  rate,  weight- 
averaging  the  subsidy  rates  of  the  eight 
companies  subject  to  review  to 
determine  the  overall  subsidy  from  all 
countervailing  programs  benefitting 
exports  of  the  subject  merchandise  to 
the  United  States.  Because  the  overall 
weighted-average  country-wide  rate  was 
de  minimis,  as  defined  by  19  CFR  355.7, 
we  did  not  proceed  any  further  in  our 
analysis. 

Analysis  of  Comments  Recei>-pd 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  0.30 
percent  ad  valorem  for  all  firms  during 
the  period  January  1.  1992  through 
December  31.  1992.  In  accordance  with 
19  CFR  355.7.  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  on  or  after 
January  1.  1992  and  on  or  before 
December  31,  1992. 

The  Department  will  instruct  the 
Customs  Service  to  continue  to  suspend 
liquidation  on  all  shipments  of  this 
merchandise  entered,  or  withdravkTi 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  Because  the  net  subsidy  is  de 
minimis,  however,  the  cash  deposit  on 
such  shipments  will  be  zero.  These 
instructions  shall  remain  in  effect  until 
publication  of  the  final  resuhs  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(lJ) 
and  19  CFR  355.22. 

Dated:  Febrjary  25. 1994. 
Joseph  A.  Spetrini 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-5037  Filed  3-3-94.  8:45  am) 

BILUNQ  CX>OC  35lfr-OS-» 
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[C-307-810] 

Alignment  of  the  Final  Countervailing 
Duty  Determination  With  the  Final 
Antidumping  Duty  Determination: 
Phthalic  Anhydride  From  Venezuela 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristm  Heim  or  Cynthia  Thirumalai, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
B099.  14th  Street  and  Constitution 
Avenue.  N\V..  Washington.  DC  20230; 
telephone  (202)  482-3798  or  482-4087, 
respectively. 

SUPPLEMENTARY  INFORMATION:  On 
January  27,  1994.  we  published  a 
preliminary  negative  countervailing 
duty  determination  pertaining  to 
phthalic  anhydride  from  Venezuela  (59 
FR  3842). 

On  January  28.  1994,  in  accordance 
with  19  CFR  355.20(c)  (1993),  we 
received  a  request  from  petitioner  to 
align  the  due  date  for  the  countervailing 
duty  determination  with  the  date  of  the 
final  antidumping  duty  determination 
in  the  investigation  of  phthalic 
anhydride  from  Venezuela. 
Accordingly,  the  final  determination  in 
this  countervailing  duty  investigation  is 
due  not  later  than  June  14,  1994. 

This  notice  is  published  in 
accordance  with  19  CFR  355.20(c)(3) 
(1993). 

Dated;  February  10. 1994. 
)os«ph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc..  54-5038  Filed  3-3-94.  8;45  ami 

BILLING  COOE  3510-OS-P 


Texas  A&M  Research  Foundation; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651.  80  Stat.  897;  15 
CFR  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM 
in  Room  4211,  U.S.  Department  of 
Commerce,  14lh  and  Constitution 
.\venue,  N.W..  Washington.  D.C. 

DECISION:  Denied.  Applicant  has 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
intended  purposes  are  not  available. 

REASONS:  Section  301.5(e)(4)  of  the 
reg^alations  requires  the  denial  of 
applications  that  have  been  denied 


without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  93-107.  Applicant: 
Texas  A&M  Research  Foundation. 
College  Station.  TX  77843.  Instrument: 
Rapid  Kinetics  Spectrometer  Accessory. 
Model  RX  1000.  Manufacturer  Applied 
Photophysics  Ltd..  United  Kingdom. 
Date  of  Denial  Without  Prejudice  to 
Resubmission:  November  16.  1993. 
Pamela  Woods 

Acting  Director.  Statutory  Import  Programs 
Staff 
IFR  Doc.  94-5039  Filed  3-3-94;  8:45  am] 

BILUNO  COOE  3510-OS-F 


University  of  California,  San  Diego,  et 
al.;  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8;30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  93-030R.  Applicant: 
University  of  California,  San  Diego,  San 
Diego.  CA  92121.  Instrument:  Wave 
Measuring  Equipment.  Manufacturer: 
Datawell.  BV,  The  Netherlands. 
Intended  Use:  See  notice  at  58  FR 
21973.  April  26. 1993.  fleosons.  The 
foreign  instrument  provides:  (1)  more 
reliable  wave  direction  estimates  at 
frequencies  under  1.0  Hz  and  over  3.0 
Hz  with  less  variability  within  that 
range  and  (2)  better  wave  spread 
estimates  than  comparable  domestic 
equipment.  Advice  Received  From: 
National  Oceanic  and  Atmospheric 
Administration,  June  14,  1993. 

Docket  Number  93-148.  Applicant: 
U.S.  Department  of  Commerce,  NOAA, 
Stennis  Space  Center,  MS  39529-6000. 
Instrument:  Sounder  System.  Model  EK 
500.  Manufacturer:  Simrad  Subsea, 
Norway.  Intended  Use:  See  notice  at  58 
FR  68876.  December  29.  1993.  Reasons: 
The  foreign  instrument  provides:  (1)  a 
split  beam  (quadrant)  transducer,  (2) 
echo  integration  and  (3)  a  relational  data 
base  processor  to  assist  species 
identification.  Advice  Received  From: 


U.S.  Fish  and  Wildfife  Service,  February 
2, 1994. 

The  National  Oceanic  and 
Atmospheric  Administration  and  U.S. 
Fish  and  Wildlife  Service  advise  that  (1) 
the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Pamela  Wuods 

Acting  Director,  Statutory  Import  Programs 
Staff 

IFR  Doc.  94-5040  Filed  3-3-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940250-4050;  I.D.  122893D] 

Regulations  Governing  the  Taking  of 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations; 
Interim  Exemption  for  Commercial 
Fisheries 

AGENCY:  National  Marine  Fisheries  • 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO/VA). 

Commerce. 

ACTION:  Proposed  List  of  Fisheries  for 

calendar  year  1994:  request  for 

comments. 

SUMMARY:  NMFS  requests  comments 
and  further  information  on  the  proposed 
List  of  Fisheries  for  calendar  year  1994 
as  well  as  several  other  actions 
associated  with  the  Interim  Exemption 
for  Commercial  Fishing  under  the 
Marine  Mammal  Protection  Act 
(MMPA). 

DATES:  Comments  must  be  received  on 
or  before  Apnl  4,  1994. 
ADDRESSES:  Send  comments  to  Dr. 
William  W.  Fox,  Jr.,  Director,  Office  of 
Protected  Resources,  F/PR.  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD  20910 
(Attn:  Com.ments  on  P^roposed  List  of 
Fisheries). 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  R.  Credle.  301-713-2322. 
SUPPLEMENTARY  INFORMATION:  Section 
1  i  4  of  the  MMPA  establishes  an  interim 
exemption  for  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations  and  requires  NMFS  to 
publish  and  annually  update  a  List  of 
Fisheries,  along  with  a  list  of  the  marine 
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mammals  and  the  number  of  vessels  or 
persons  involved  in  each  such  fishery, 
in  three  categories,  as  follows: 

(I)  A  frequent  incidental  taking  of 
marine  mammals; 

(II)  An  occasional  incidental  taking  of 
marine  mammals:  or 

(ni)  A  remote  likelihood  of,  or  no 
known,  incidental  taking  of  marine 
mammals. 

Based  on  Congressional  guidance, 
NMFS  interpretation  of  the  1988 
Amendments,  public  comment,  and 
meetings  and  consultations  with  state 
and  Federal  agencies.  Regional  Fishery 
Management  Councils,  and  other 
interested  parties,  NMFS  published  the 
original  List  of  Fisheries  on  April  20, 
1989  (54  FR  16072).  NMFS  also 
published  an  interim  rule  governing  the 
taking  of  marine  mammals  incidental  to 
commercial  fishing  operations  on  May 
19.  1989  (54  FR  21910),  and  a  final  rule 
governing  reporting  of  the  take  of 
marine  mammals  incidental  to 
commercial  fishing  operations  on 
December  15. 1989  (54  FR  51718). 

On  June  14,  1993  (58  FR  32905), 
NMFS  published  the  interim  final  List 
of  Fisheries  for  1993  and  requested 
comments  and  information  on  the 
changes  contained  therein.  All 
comments  received  were  in  support  of 
the  changes  to  the  interim  final  List  of 
Fisheries.  A  summar\'  of  the  comments 
received  are  provided  in  the  following 
section.  Proposed  revised  changes  for 
the  1994  List  of  Fisheries  are  based  on 
the  classification  of  fisheries  as 
published  in  the  1993  interim  final  List 
of  Fisheries. 

The  following  criteria  were  used  in 
classifynng  fisheries  in  the  List  of 
Fisheries: 

Category  I.  There  is  documented 
information  indicating  a  "frequent" 
incidental  taking  of  marine  mammals  in 
the  fishery.  "Frequent"  means  that  it  is 
highly  likely  that  more  than  one  marine 
mammal  will  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20  day  period. 

Category  II.  (IJ  There  is  documented 
information  indicating  an  "occasional" 
incidental  taking  of  marine  mammals  in 
the  fishery,  or  (2)  in  the  absence  of 
information  indicating  the  frequency  of 
incidental  taking  of  marine  mammals, 
other  factors  such  as  fishing  techniques, 
gear  used,  methods  used  to  deter  marine 
mammals,  target  species,  seasons  and 
areas  fished,  and  species  and 
distribution  of  marine  mammals  in  the 
area  suggest  there  is  a  likelihood  of  at 
least  an  "occasional"  incidental  taking 
in  the  fishery.  "Occasional"  means  that 
there  is  some  likelihood  that  one  marine 
mammal  will  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 


during  a  20  day  period,  but  that  there 
is  little  likelihood  that  more  than  one 
marine  mammal  will  h>e  incidentally 
taken. 

Category  III.  (1)  There  is  information 
indicating  no  more  than  a  "remote 
likelihood"  of  an  incidental  taking  of  a 
marine  mammal  in  the  fishery,  or  (2)  in 
the  absence  of  information  indicating 
the  frequency  of  incidental  taking  of 
marine  mammals,  other  factors  such  as 
fishing  techniques,  gear  used,  methods 
used  to  deter  marine  mammals,  target 
species,  seasons  and  areas  fished,  and 
species  and  distribution  of  marine 
mammals  in  the  area  suggest  there  is  no 
more  than  a  remote  likelihood  of  an 
incidental  take  in  the  fishery.  "Remote 
likelihood"  means  that  it  is  highly 
unlikely  that  any  marine  mammal  will 
be  incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period. 

Section  114(b)(1)(C)  of  the  MMPA, 
requires  the  Assistant  Administrator  for 
Fisheries.  NOAA.  to  annually  publish 
and  request  comments  on  proposed 
revisions  to  the  List  of  Fisheries  to  be 
effective  for  the  next  calendar  year. 

Comments  Received  on  the  1993 
Interim  Final  List  of  Fisheries 

Thirteen  comments  were  received  in 
response  to  the  request  for  comments  on 
the  interim  final  List  of  Fisheries  for 
1993.  All  of  the  comments  received 
were  in  support  of  the  changes 
published  in  the  interim  final  List  of 
Fisheries,  and  are  summarized  below, 

Alaska  Prince  William  Sound 
(Eshamy,  Coghill,  and  Unakwik 
districts)  Drift  Gill  Net  Fishery  and  the 
Alaska  Copper  River  and  Bering  River 
(adjacent  to  Prince  William  Sound)  Drift 
Gill  Net  Fishery 

Twelve  comments  were  received 
supporting  the  split  of  the  former  Alaska 
Prince  William  Sound  drift  gill  net 
fishery  into  two  separate  fisheries,  based 
on  the  difference  in  take  rates  in  the  two 
areas.  All  comments  received  also 
supported  the  reclassification  of  the 
Alaska  Prince  William  Sound  (Coghill, 
Eshamy,  and  Unakwik  districts)  drift 
gill  net  fishery  from  Categorj- 1  to 
Categor>'  II. 

Atlantic,  Caribbean,  and  Gulf  of  Mexico 
Tuna,  Shark,  and  Swordfish  Pair  Trawl 
Fishery 

One  comment  was  received 
supporting  the  reclassification  of  the 
Atlantic,  Caribbean,  and  Gulf  of  Mexico 
tuna,  shark,  and  swordfish  pair  trawl 
fishery  from  Category  II  to  Category  I. 
The  individual  making  the  comment . 
also  suggested  that  all  pair  trawl 
fisheries  be  reclassified  as  Category  I 
fisheries.  NMFS  is  aware  of  only  one 


other  pair  trawl  fisher\'  which  operated 
for  a  short  time  in  the  Gulf  of  Maine, 
targeting  groundfish.  This  fishery  has 
been  inactive  following  issuance  of 
emergency  regulations  published  on 
June  8.  1993  (58  FR  32062).  Amendment 
5  of  the  New  England  Groundfish 
Fishery  Management  Plan,  approved  on 
January  3,  1994,  contains  measures  to 
continue  the  ban  on  the  use  of  pair  trawl 
gear  in  this  fishery  indefinitely.  If  new 
information  is  received  regarding  the 
use  of  pair  trawl  gear  in  other  areas, 
further  action  will  be  taken  on  this 
recommendation. 

Proposed  Changes 

1.  Hecategorize  the  Alaska  Copper 
River  and  Bering  River  (adjacent  to 
Prince  William  Sound)  salmon  drift  gill 
net  fishery  from  Category  I  (Table  1)  to 
Category  II  (Table  2). 

Many  of  the  comments  received  on 
the  1993  interim  final  List  of  Fisheries 
indicated  that  the  take  rates  given  for 
the  Alaska  Copper  River  and  Bering 
River  (adjacent  to  Prince  William 
Sound)  drift  gill  net  fishery  were 
overestimated.  Take  rates  were  based  on 
the  total  number  of  interactions,  which 
included  momentary  interactions  with 
the  nets,  e.g.,  animals  brushing  up 
against  the  net  or  swimming  over  it.  as 
well  as  serious  injuries,  and  mortalities. 
Many  individuals  submitting  comments 
noted  that  if  only  those  interactions 
resulting  in  serious  injuries  or 
mortalities  were  used  to  calculate  take 
rates,  the  take  rate  would  be  much  less 
than  that  reported  in  the  interim  final 
List.  Therefore,  NTvlFS  has  reviewed  the 
observer  data  collected  in  this  fishery 
and  calculated  a  revised  take  rate  of  0.56 
marine  mammal  takes  per  20  days  of 
fishing,  based  on  an  estimated  252 
serious  injuries,  and  kills  in  8.883 
fishing  vessel  days.  Based  on  the 
calculated  take  rate,  NMFS  proposes 
reclassification  of  the  Alaska  Copper 
River  and  Boring  River  (adjacent  to 
Prince  William  Sound)  drift  gill  net 
fishery  from  Category  I  to  Category  II. 

2.  Hecategorize  the  WA,  OR  Lower 
Columbia  River  salmon  drift  gill  net 
fishery  from  Category  I  (Table  1)  to 
Category  III  (Table  3). 

Marine  mammal/fishery  interaction 
and  incidental  take  data  have  been 
collected  in  this  fishery  since  1991 
under  a  marine  mammal  observer 
program  that  was  completed  at  the  end 
of  calendar  year  1993.  Incidental  take 
data  have  been  collected  by  observers 
from  the  two  major  fishing  seasons 
(winter  and  fall)  with  approximately  6 
percent  coverage  of  fishing  effort  in 
winter  1991,  4  percent  in  fall  1991,  10 
percent  in  winter  1992.  7  percent  in  fall 
1992.  and  7  percent  in  winter  1993. 
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Percent  observer  coverage  for  the  fall 
1993  fishery  is  currently  being 
estimated,  and  will  be  completed  after 
all  landing  data  have  been  reviewed. 
Only  one  marine  mammal  mortality,  a 
harbor  seal,  was  observed  in  3  years  of 
observations  in  the  fall  fisheries  (1991, 
1992,  and  :  093),  while  a  total  of  28 
marine  mammal  serious  injuries  or 
mortalities  (24  harbor  seals  and  four 
California  sea  lions)  were  observed  over 
the  course  of  3  years  of  observations  in 
the  winter  fisheries  (1991  through 
1993).  Based  on  the  observer  data  from 
1991-winter  1993  (fall  1993  data 
analysis  is  underway),  less  than  0.5 
marine  m.ammals  arp  taken  per  vessel 
per  20  days  of  fishing  in  this  fishery. 
Based  on  this,  NMFS  proposes  that  the 
\VA.  OR  Lower  Columbia  River  salmon 
drift  gill  net  fishery  be  recategorized 
from  Category  I  to  Category  III. 

3.  Becatrgorize  the  VVA  vVillapa  Bay 
salmon  drift  gill  net  fishery  from 
Category  I  (Table  1)  to  Category  III 
(Table  3). 

Marine  mammal/fishery  interaction 
and  incidental  take  data  have  been 
collected  in  this  fishery  since  1991 
under  a  marine  mammal  observer 
program  ;:..  *.  was  completed  at  the  end 
of  calendar  year  1993.  Incidental  take 
data  have  been  collected  by  obser\'ers 
from  about  2  to  13  percent  of  the  fishing 
effort  since  1991.  No  marine  m.ammal 
mortalities  have  been  observed.  Because 
the  incidence  of  take  is  rare  and  does 
not  meet  the  criteria  for  categorizing 
fisheries  in  Category  I  or  U,  NMFS 
proposes  that  the  VVA  VVillapa  Bay 
salmon  drift  gill  net  fishery  be 
recategorized  from  Category  I  to 
Category  IIL 

4.  Recategohze  the  VVA  Grays  Harbor 
salmon  set  and  drift  gill  net  fishery  from 
Category  I  (Table  1)  to  Category  III 
(Table  3). 

Marine  mammal/fishery  interaction 
and  incidental  take  data  have  been 
collected  in  this  fishery  since  1991 
under  a  marine  mammal  observer 
program  that  was  completed  at  the  end 
of  calendp-  vear  1993.  Incidental  take 
data  have  L«,en  collected  by  observers 
from  about  4  to  10  percent  of  the  fishing 
effort  since  1991.  Only  one  marine 
mammal  mortality,  a  harbor  seal,  has 
been  observed.  Because  the  incidence  of 
take  is  rare  and  does  not  meet  the  one 
take  per  vessel  per  20  days  criteria  for 
categorizing  fisheries  in  Category  I  or  II. 
N'MFS  proposes  that  the  VVA  Grays 
Harbor  salmon  set  and  drift  gill  net 
fishery  be  recategorized  from  Category  I 
to  Category  HI. 

5.  Recategohze  all  California  gill  net 
fisheries  (except  the  CA  Klamath  River 
gill  net  fishery.  Table  2).  based  on  mesh 
size  of  net,  by  adding  C\  set  and  drift 


gill  net  fisheries  that  use  a  stretched 
mesh  size  of  greater  than  3.5  inches  (8.9 
cm)  to  Category  I  (Table  1),  adding  set 
and  drift  gill  net  fisheries  that  use  a 
stretched  mesh  size  of  3.5  inches  (8.9 
cm)  or  less  to  Category  III  (Table  3), 
dropping  all  other  CA  set  and  drift  gill 
net  fisheries,  including:  the  CA  thresher 
shark  and  swordfish  drift  gill  net  fishery 
(Table  1),  the  CA  halibut  set  gill  net 
fishery  (Table  1),  the  CA  soupfin  shark, 
yellowtail,  white  sea  bass  set  gill  net 
fishery  (Table  1),  the  CA  white  croaker, 
bonito,  and  flying  fish  gill  net  fishery 
(Table  2),  and  redefining  the  VVA,  OR. 
CA  herring,  smelt,  shad,  sturgeon, 
bottom  fish,  mullet,  perch,  rockfish  gill 
net  fishery  (Table  3)  to  include  only  VVA 
and  OR. 

Since  1989,  the  categorization  of  gill 
net  fisheries  in  California  has  been 
based  on  the  species  being  targeted  and 
the  frequency  of  marine  mammal 
mortality.  Reviews  of  information  on  the 
rate  of  marine  mammal  mortality  in  a 
range  of  gill  net  mesh  sizes  indicate  that 
larger  mesh  sizes  (greater  than  3.5 
inches  or  8  9  cm  stretched  mesh  size) 
entangle  marine  mammals  at  a  much 
higher  rate  than  smaller  mesh  sizes  (less 
than  3.5  inches  or  8.9  cm  stretched 
mesh  size)  (Miller  1983,  Vojkovich 
1987, 1988,  1989.  Bariow  et  al.  1992). 
Observer  placement  in  Category  I 
fisheries,  as  required  by  the  MMPA. 
could  be  achieved  more  effectively  by 
evaluating  the  type  of  gear  that  will  be 
used  instead  of  the  intended  target 
species.  Therefore.  NMFS  proposes  that 
all  California  gill  net  fisheries  (e.xcept 
the  CA  Klamath  River  fishery)  be 
reclassified  based  on  stretch  mesh  size. 
rather  than  by  target  species.  Set  or  drift 
gill  net  vessels  that  use  mesh  sizes 
greater  that  3.5  inches  (8.9  cm),  such  as 
the  CA  thresher  shark  and  swordfish 
drift  gill  net  fishery  (Table  1),  the  CA 
halibut  set  gill  net  fishery  (Table  1),  the 
CA  soupfin  shark,  yellowtail,  white  sea 
bass  set  gill  net  fishery  (Table  1)  would 
remain  in  Table  1  and  be  subject  to  the 
requirements  of  a  Category  I  fishery.  Set 
or  drift  gill  net  vessels  that  use  mesh 
sizes  less  than  or  equal  to  3.5  inches  (8.9 
cm),  such  as  the  CA  white  croaker, 
bonito,  and  flying  fish  gill  net  fishery 
(Table  2),  and  the  VVA,  OR.  CA  herring. 
smelt,  shad,  sturgeon,  bottom  fish, 
mullet,  perch,  rockfish  gill  net  fishery 
(Table  3)  would  be  subject  to  the 
requirements  for  a  Category  III  fishery. 

6.  Recategohze  the  GME  Atlantic 
salmon  aquaculture  (net  pen)  fishery 
from  Category  III  (Table  6)  to  Category 
II  (Table  5). 

Harbor  seals  and  gray  seals  are  known 
to  interact  with  salmon  net  pens  in  the 
Gulf  of  Maine  (GME),  yet  the  rate  at 
which  interactions  occur  may  be 


increasing  based  on  stranding  reports 
and  communication  with  net  pen 
owners  and  their  representatives. 
Recently,  the  Maine  Aquaculture 
Association  appealed  to  NMFS  to 
provide  net  pen  owners  with  a  means 
for  limited  intentional  lethal  taking  of 
seals,  indicating  a  10  percent  loss  of 
salmon  due  to  predation  by  seals.  In 
their  appeal,  they  noted  that  a  "Predator 
Control  Seminar"  was  held  in  Eastport. 
Maine,  in  April  1993  to  discuss  the 
effectiveness  of  non-lethal  means  of 
deterring  seals.  The  group  determined 
that  although  non-lethal  deterrence 
efforts  are  being  employed,  "periodic 
intentional  lethal  take  of  individual 
seals  is  a  necessary  tool  for  the 
continued  success  of  this  industry." 

Owners  of  salmon  net  pens  have  been 
subject  to  the  reporting  requirements  of 
a  Category  III  fishery,  which  require  that 
all  lethal  takes  of  marine  mammals  be 
reported  to  NMFS  within  10  days. 
However,  only  limited  reports  of  seal 
mortalities  due  to  salmon  net  pen 
operations  have  been  received  by  NMFS 
since  1989.  NMFS  is  concerned  that  the 
take  rate  of  marine  mammals  in  salmon 
net  pen  operations  may  be  greater  than 
previously  estimated,  and  therefore 
proposes  that  the  Gulf  of  Maine  salmon 
net  pen  fishery  be  reclassified  from 
Category  III  to  Category  II. 
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Dated:  Febmary  25.  1994. 

Rotiand  A.  Sdunitten, 

Assistant  Administrator  for  Fishfries. 

[FR  Doc.  94-4923  Filed  3-3-94,  8:45  am) 
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[I.D.  022594B] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.\A), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Salmon  Subcommittee  of 
the  Pacific  Fishery  Management 
Council's  (Council)  Scientific  and 
Statistical  Committee  (SSC)  will  meet 
on  March  7,  1994,  at  the  Columbia  River 
Red  Lion  Hotel's  Clackamas  Room,  1401 
North  Hayden  Island  Drive,  Portland. 
OR;  telephone:  (503)  283-2111.  The 
meeting  mil  be  held  from  9  a.m.  until 
12  p.m.  This  meeting  will  immediately 
precede  the  SSC  meeting  announced  in 
conjunction  with  the  Council  meeting 
scheduled  for  the  week  of  March  7.  The 
purpose  of  this  meeting  is  to  review 
proposed  revisions  to  the  methodologies 
to  be  used  in  the  preseason  planning 
process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery-  Managem.ent  Council, 
2000  S.VV.  First  Avenue,  suite  420, 
Portland.  OR;  telephone:  (503)  326- 
6352. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perrv'  Sailer  at  (503)  326-6352. 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  February  28, 1994. 
Da\'id  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Consen'otion  and  Management,  National 
Marine  Fisheries  Service. 

|FR  Doc.  94-4995  Filed  3-3-94:  8:45  am) 

BILLING  CODE  JilO-22-P 

P.D.  021894A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NTvlFS),  NOAA,  Commerce. 
ACTION:  Receipt  of  Application  for  a 
Scientific  Research  Permit  (P377B). 

summary:  Notice  is  hereby  given  that  Dr. 
A.  Rus  Hoelzel,  LVC,  Bldg.  560, 
National  Cancer  Institute,  Frederick,  MD 
21702.  has  applied  in  due  form  for  a 
permit  to  import  Tursiops  truncatus 
skin  samples  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  Febrjar>'  28,  1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director.  Northeast  Region.  NMFS.  One 
Blackburn  Drive.  Gloucester,  M.^ 
01930  (508/281-9200). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA. 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
pubhcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  fonvarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  ef  seq]  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  Applicant  proposes  to  import  100 
skin  samples  taken  from  bottlenose 
dolphins  that  are  collected  by  salvage 
from  already  dead  animals  and  by 
biopsy  darting.  The  samples  will  be 
imported  from  Namibia  and  South 
Africa.  Morphological  distinctions 
related  to  body  size  and  cranial 
dimensions  have  been  described 
between  the  nearshore  and  offshore 
forms  of  bottlenose  dolphin. 

In  this  study,  the  applicant  proposes 
to  investigate  the  genetic  differentiation 
of  nearshore  vs  offshore  populations 
from  Namibia  and  South  Africa. 

Dated:  February  23.  1994. 
William  VV.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Senice. 
[FR  Doc.  94-4950  Filed  3-3-94;  8:45  am] 
BILUNO  CODE  351fr-22-(> 


COMMtTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  Romania 

February  28. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  March  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6715.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authoritj-:  E.xecutive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmcnized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993).  Also 
see  58  FR  65968,  published  on 
December  17.  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comraittec  for  the  Implementation  of  Textile 
Agreements 

February  28,  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13,  1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool. 
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man-made  f.. .  r.  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  p>eriod 
which  began  on  lanuary  1.  1994  and  extends 
through  December  31.  1994. 

Effective  on  March  7,  1994.  you  are 
directed  to  amend  the  directive  dated 
December  13, 1993  to  increase  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Romania: 


Category 

Adjusted  twelve-month 
limit' 

Subtevels  in  Group 
II': 

433/434  

435  

7.364  dozen 
7,289  dozen. 

443   -... 

444    

114.568  numbers. 
39.039  numbers. 

'  Tbe  hmrts  have  not  t'een  adjusted  to  ac- 
count kx  ar,  mports  exported  a?ter  Decembef 

31.1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  TextDe  Agreements. 

IFR  Doc.  94-5030  Filed  3-3-94;  8:45  am] 

D^LUNQ  CODE  3510-CR-F 


AfTiendnrtent  of  Export  Visa 
Requirements  for  Certain  Conon, 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Veg.;tab(e  Fiber  Textile  Products 
P'odc'ced  or  Manufactured  m  Macau 

February  28, 1994. 

AGENCY:  Committee  for  the 

Implement:  -on  of  Textile  Agreements 

(CIT.-\). 

ACTION:  Issuing  a  directive  to  the 

C  omraissioner  of  Customs  amending 

visa  requirements  to  include  certain  part 

and  mert^t'd  categories. 

eFFECTlVE  DATE:  M.irch  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 

(:i!2)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Executive  Order  11651  of  March 
3,  1972,  is  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use  1854). 

Efuictive  on  March  15,  1994,  the 
existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Macau  is  being  amended  to 
inr.iude  the  '^overage  of  certain  merged 
and  part-catcfgories,  produced  or 


manufactured  in  Macau  and  exported 
from  Macau  on  and  after  March  15, 
1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993).  Also 
see  46  FR  45979,  published  on 
September  16,  1981;  and  52  FR  26719, 
published  on  July  16.  1987. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemeiUation  of  Textile 
Agreements 

February  28.  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury;  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  16. 1981.  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured 
in  Macau  for  which  the  Government  of 
Macau  has  not  issued  an  appropriate  visa. 

Effective  on  March  15, 1994.  you  are 
directed  to  amend  further  the  September  16, 
1981  directive  to  include  coverage  of  the 
following  piart  and  merged  categories  for 
goods  exported  on  and  after  March  15, 1994: 

Part-categones 

359-C — Coveralls  and  overalls— only  HTS 
numbers  6103.422025,  6103.49.3034, 
6104.62.1020,  6104.693010, 

6114.20.0048,  6114.20.0052. 

6203.42.2010,  6203.42.2090, 

6204.62.2010.  6211 .32.0010. 

621 1 .32.0025  and  621 1 .42.001 0; 

359-V— Vests— only  HTS  numbers 

6103.19.2030.  6103.194030, 

6104.12.0040.  6104.19.2040, 

6110.20.1022.  6110.20.1024, 

6110202030.  6110.202035, 

6110.90.0044.  6110.90.0046, 

6201.92.2010.  6202.922C20. 

6203.19.1030.  6203.194030, 

6204.12.0040.  62O4.193O40, 

621 1 .32.0070  and  621 1  42.0070. 

359-0— Other— all  HTS  numt)ers  except 
those  in  Categories  359-C  and  359-V. 

659-C — Coveralls  and  overalls — only  HTS 
numbers  610323.0055.  6103.432020. 
6103.432025.  6103.49.2000. 

6103.49.3038,  6104.63  1020, 

6104.63.1030,  6104.6910C0, 

6104.69.3014,  6114.30  3044, 

6114.30.3054.  6203.43  2010, 

6203.43.2090.  6203.49.1010, 

6203.49.1090.  6204.63.1510, 

6204.69.1010.  6210.10.4015, 

6211.33.0010,  6211.33.0017  and 

6211.43.0010. 


Part-categones 


65  9- S — Swimwear — only 
6112.31.0010, 
6112.41.0010, 
6112.41.0030, 
6211.11.1010, 


HTS  numbers 
6112.31.0020, 
6112.41.0020, 
6112.41.0040. 
6211.11.1020. 


6211.12.1010  and  6211.12.1020. 
659-0 — Other— all    HTS     numbers     except 
those  in  659-C  and  659-S. 

Merged  categones 

331 '831 

333''334/335/  833/834, 835 

333/335/'833/835 

336/'836 

347,'348/847 

350/350 

351/851 

35*-C/659-C 

445/446 

625/626^'627/628'629 

633-634/635 

638,639/838 

641  840 

642 '842 

645'646 

647/648 

6527852 

Effective  on  .March  15, 1994,  you  are 
directed  to  require  an  export  visa  for  cotton 
and  man-made  fiber  textile  products  in  part- 
Caiegories  359-C,  359-V,  359-0,  659-C, 
659-S  and  659-0,  produced  or  manufactured 
in  Macau  and  exported  from  Macau  on  and 
after  March  15,  1994. 

Merchandise  in  the  aforementioned 
merged  categories  may  be  accompanied  by 
either  the  appT>priate  merged  category  visa, 
merged  part-category  visa,  correct  part- 
category  visa  or  correct  category  visa 
corresponding  to  the  actual  shipment. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-5031  Filed  3-3-94;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurefnent  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  .^re  Blind  or  Severely 
Disabled 
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ACTION:  Additions  to  and  deletions  from 
the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  April  4.  1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1 735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
Deceaiber  17  and  27,  1993.  January  3 
and  7.  199*,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
65971,  68398,  59  FR  74  and  1002)  of 
proposed  additions  to  and  deletions 
from  the  Procurement  List. 

Additions 

After  consideration  of  the  mnterial 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  com.modities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govemm.ent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (n  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 


Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List; 

Commodities 

Pallet.  Wood 
3990-O0-NSH-O072 

(Requirements  for  Federal  Prison  Industries, 
Inc.,  Washington,  DC) 

Cap  Assembly,  Plastic  Water  Can 

7240-00-089^7312 

Grommet 

8140-01-063-7681 

Services 

Grounds  Maintenance  for  the  following  U.S. 
Army  Corps  of  Engineers  Reservations; 

Bavou  Boeuf  Lock,  Berwick  Lock,  East/West 
Calumet  Floodgates,  Charenton  Floodgate, 
Morgan  City  Vicinity.  Louisiana 

lanitorial/'Custodial 

INEL  Electronic  Technology  Center  (lETC).  1 
Energy  Drive,  Idaho  Falls,  Idaho 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
belov/  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Paper,  TeletypewTiter  Roll 

7530-00-262-9178 

7530-00-721-9691 

7530-00-223-7969 

E.R.  Alley.  Jr.. 

Deputy  Executive  Director. 

[FR  Doc.  94-5001  Filed  3-3-94:  8:45  am) 

Bll.Ltf«G  COD€  9820-33-P 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blinci  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  4,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crvstal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION;  On 
October  1,  1993.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(58  FR  51319)  of  proposed  addition  to 
the  Procurement  List. 

Comments  were  received  from  the 
current  contractor  in  response  to  a 
Committee  request  for  sales  data.  The 
contractor  claimed  that  addition  of  these 
services  to  the  Procurement  List  would 
have  a  tremendous  impact  on  its 
employees  in  the  Burlington,  Vermont 
area,  on  its  Vermont  operations,  and  on 
the  company  as  a  whole.  It  noted  that 
unemployment  is  high  in  the  Burlington 
area,  making  it  unlikely  that  the 
displaced  workers  would  find  other 
employment,  and  that  non-Govemment- 
contract  wages  are  lower.  The  contractor 
indicated  that  the  contracts  at  issue  are 
a  large  enough  part  of  its  Vermont 
operations  that  without  them  it  would 
have  to  close  its  Vermont  office  and 
attempt  to  service  its  contracts  in  the 
area  from  its  Massachusetts 
headquarters.  It  claimed  that 
performance  on  those  contracts  would 
likely  be  impaired,  and  that 
performance  problems  would  limit  its 
ability  to  obtain  Government  contracts, 
which  constitute  the  great  majority  of  its 
business. 

The  contracts  for  the  serv  ices 
proposed  to  be  added  to  the 
Procurement  List  are  only  a  very  small 
portion  of  the  contractor's  total  sales. 
Accordingly,  loss  of  these  contracts 
would  not  cause  a  severe  adverse 
impact  on  the  contractor's  sales. 

People  with  severe  disabilities 
generally  have  unemployment  rates 
exceeding  65  percent,  considerably 
higher  than  the  unemployment  rate  for 
people  without  disabilities  in  the 
Burlington.  Vermont  area. 
Consequently,  the  Committee  believes 
that  any  potential  loss  of  employment 
for  the  contractor's  workers  is 
outweighed  by  the  actual  creation  of 
jobs  for  people  with  severe  disabilities, 
who  would  have  a  much  harder  time 
finding  other  employment  than  the 
contractor's  workers. 

The  Committee  has  taken  into  account 
the  contractor's  claims  concerning  the 
possible  closing  of  its  Vermont  office 
and  the  effects  this  might  have  on  its 
ability  to  perform  its  Government 
contracts  and  acquire  others.  However, 
the  Committee,  noting  the  speculative 
nature  of  these  claims,  does  not  believe 
they  increase  the  impact  of  the  small 
loss  in  sales  which  addition  of  these 
services  to  the  Procurement  List  would 
have  on  the  contractor  sufficiently  to 
constitute  severe  adverse  impact  on  the 
contractor.  After  consideration  of  the 
material  presented  to  it  concerning 
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capability  of  qualified  nonprofit 
agencies  to  provide  the  service,  fair 
market  price,  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
4f>-48c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contradors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  ser\'ice  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial  for  the  following 
locations: 
Federal  Building,  11  Elmwood 

Avenue.  Burlington.  Vermont 
Federal  Building.  11  Lincoln  Street. 

Essex  Junction,  Vermont 
Social  Security  Administration 
Building,  58  Pearl  Street. 
Burlington.  Vermont 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
E.R.  Alley.  Fr.. 
Deputy-  Executive  Director 
[FR  Doc  14-5002  Filed  3-3-94;  8:45  ami 

BILUNQ  CO0€  6S20-.3»-P 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity,  military  resale 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  4,  1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway. 
Arhngton.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPtEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity,  militar)'  resale 
commodities  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  .small 
organizations  that  will  furnish  the 
commodity,  military  resale  commodities 
and  services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity,  military 
resale  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity,  military  resale  commodities 
and  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity, 
military  resale  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certifir^ation 
on  which  they  are  providing  additional 
information. 

The  following  commodities,  military 
resale  commodities  and  services  have 
been  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

G)mniodity 

Bag,  Sand,  Cotton, 
8105-00-965-2509, 


NP>4.  Columbia  Industries,  Kennewick, 
Washington. 

Military  Resale  Commodities 

Broom,  Fiber, 

MR.  952, 

NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin. 
Broom.  Patio, 
M.R.  954, 
NPA  Industries  for  the  Blind.  Inc., 

Milwaukee,  Wisconsin. 
Broom.  Upright, 
MR.  951, 
MR.  953, 
S'PA:  Industries  for  the  Blind  Inc., 

Milwaukee,  Wisconsin 
Broom,  Whisk, 
MR.  910, 
SPA:  Industries  for  the  Blind,  Inc.. 

Milwaukee,  Wisconsin. 

Brush.  Bowl, 

MR.  917, 

SPA:  .Alabama  Industries  for  the  Blind, 

Talladega,  Alabama. 
Brush,  Duster, 
MR.  913, 
SPA:  The  Lighthouse.  Inc..  Long  Island  City, 

New  York. 
Brush,  Scrub. 
MR.  958, 
MR.  932, 
NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin. 

Services 

Grounds  Maintenance, 

U.S.  Army  Reserve  Center, 

2000  North  New  Road, 

Waco,  Texas. 

SPA:  Heart  of  Texas  Goodwill  Industries, 

Waco,  Texas. 
lanitorial/Custodial, 

Social  Security  Administration  Building. 
525  18th  Stxeet, 
Rock  Island.  Illinois. 
SPA:  Alliance  f/t  Mentally  111  of  Rock  Island 

&  Mercer  County.  Rock  Island.  Illinois. 
lanitorial/Custodial, 
R  B.  Long  Federal  Courthouse, 
777  Florida  Street. 
Baton  Rouge,  Louisiana. 
SPA:  Louisiana  Industries  for  the  Disabled, 

Baton  Rouge,  Louisiana. 

Laundry  .Service. 

Naval  Hospital. 

Oak  Harbor,  Washington, 

NPA:  Northwest  Center  for  the  Retarded. 

Seattle,  Washington. 
E.R.  Alley.  Jr.. 
Dfputy  Executive  Director. 
|FR  Doc  94-5003  Filed  3-3-94:  8:45  ami 

BILUNQ  COO€  8820-J3-P 


DEPARTMEhfT  OF  DEFENSE 

Office  of  the  Secretary 

Advisory  Board  on  the  Investigative 
Cap>abilities  of  the  Department  of 
Defense;  Meeting 

AGENCY:  Office  of  the  Secretary,  DOD. 
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ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of 
forthcoming  meetings  of  the  Advisory 
Board  on  the  Investigative  Capability  of 
the  Department  of  Defense.  The  purpose 
of  the  meetings  is  to  receive  briefings  by 
mcuiy  of  the  agencies  potentially 
affected  by  the  work  of  this  Advisory 
Board  and  for  discussion  following  the 
briefings.  These  meetings  are  open  to 
the  public 

DATES  AND  TIMES:  March  17.  1994  from 
8;30  a.m.-5:30  p.m.  and  March  18.  1994 
from  9  a.m.-12:15  p.m. 
ADDRESSES:  1700  N.  Moore  Street,  suite 
1423,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
F,.  Vaughn  Dunnigan,  Deputy  Staff 
Director,  Advisory  Board  on  the 
Investigative  Capability  of  the 
Department  of  Defense.  1700  N,  Monro 
Street,  suite  1420,  Arlington,  VA  22209; 
telephone  (703)  696-6055. 

Dated:  February  28. 1994. 
Patricia  L.  Toppings, 

Altrmatp  OSD  Federal  RpgJster  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc  94-J918  Filed  3-3-94;  8:45  am) 
BILUNQ  CODE  &00&-O^-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(.VSB). 

Date  of  Meeting:  21-22  March  1994. 

Time  of  Meeting:  1215-1700  (21  March). 
0600-1700(22  March). 

Place:  Pentagon  (21  March),  Arlington,  VA 
(22  March). 

Agenda:  The  Army  Science  Board's  panel 
on  "Missile  Shelf  Life"  will  meet  for 
discussions  focused  on  the  review  of 
previously  collected  data  concerning  missile 
shelf  life,  meet  with  the  sponsor  to  discuss 
his  inti-nt  conc;erning  the  study,  and  develop 
a  study  plan.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b(c:) 
of  title  5.  use.  specificallv  subparagraph 
(1)  and  (4)  thereof,  and  title's,  U.S.C. 
appendix  2,  subsection  10(d).  The 
proprietar>'  and  classified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  all  portions  of  the 
meeting.  The  ASB  Administrative  Officer 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner, 

Adminifitrative  Officer.  Army  Science  Board. 
IIR  Dof .  94-5120  Filed  3-3-94;  8:45  am) 

BILLING  CODE  371(M)ft-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  Ii264  Nortti  Carolina] 

Turbine  Industries,  Inc.;  Availability  of 
Draft  Environmental  Assessment 

February  28,  1994. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 
existing,  unlicensed  Coolemee 
Hydroelectric  Project,  located  on  the 
South  Yadkin  River,  in  the  Town  of 
Coolemee,  Davie  County,  Nortli 
Carolina,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  tlie  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E., 
VVd.shington.  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energv 
Regulator}-  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Please  affix  Project  No.  11264  to 
all  comments.  For  further  iwfonnation, 
please  contact  Mary  Glato. 
Environmental  Coordinator,  at  (202) 
219-2804. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  94--4027  Filed  3-3-94;  8:45  ami 

BILLING  COOe  6717-01-lyl 


[Docket  No.  JD93-14301T  Colorado-62] 

State  of  Colorado;  NGPA  Amended 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

February  28.  1994. 

Take  notice  that  on  Februarv  24.  1994. 
the  Colorado  Oil  and  Gas  Conservation 
Commission  (Colorado)  amended  the 
notice  of  determination  that  was  filed  by 
the  United  States  Department  of 
Interior,  Bureau  of  Land  Management 
(BLM)  in  the  above-referenced 


proceedings  on  September  2,  1993. 
pursuant  to  §  271.703(c)(3)  of  the 
Commissions  regulations.  The  February 
24,  1994  notice  determined  that  a 
portion  of  the  Corcoran -Cozzette 
Formation  in  Garfield  County,  Colorado, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA). 

The  February  24,  1994.  amended 
notice  of  determination  reduces  the 
geographical  area  recommended  for  a 
tight  formation  designation.  The 
amended  area  now  covers  only 
48.274.78  acres;  23.974.20  acres  or 
49.66%  are  owned  in  Fee.  and  24.300.58 
acres  or  50.34%  are  Federal  Lands 
described  as  follows: 

Township  6  South.  Range  99  West 

Sections  1-36:  All 
Township  6  South.  Range  100  West 
Sections  1-3. 10-15.  22-27.  and  34-36:  Al! 
Township  7  South,  Range  99  West 

Sections  1-18.  All 

Township  7  South.  RanEc  100  West 
Sections  1-3,  and  10-15:  All 

The  notice  of  determination  also 
contains  Colorado's  findings  that  the 
referenced  portion  of  the  Corcoran- 
Cozzette  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  .Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-J928  Filed  3-3-94;  8:45  am] 

BILLING  COOe  e717-01-M 


Office  of  Fossil  Energy 

[Docket  No  FE  C&E  94-2— Certification 
NoUce— 129] 

Bayslde  Cogeneratlon;  Filing  of  Coal 
Capability  Powerplant  and  Industrial 
Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  filing. 

SUMMARY:  Bayside  Cogeneratlon.  LP. 
has  submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978.  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
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inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624, 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary'  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  powerplants  have  filed 
self-certifications  in  acccordance  with 
section  201(d). 

Owner  B-  Operator  Bayside 
Cogeneration,  L.P. 

Location:  1400  Tidelands  Avenue. 
National  City.  California. 

Plant  Configuration:  Topping  cycle 
cogeneration. 

Capacity:  49.9  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Utilities:  San  Diego  Gas  & 
Electric. 

Expected  In-Service  Dates:  April  1, 
1995. 

Issued  in  Washington,  DC,  February  28, 
1994. 

.\nthony  ).  Como, 

Director.  Office  of  Coal  &■  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  94-5007  Filed  3-3-94;  8:45  am) 

BILUNQ  CODE  S450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4345-3] 

National  Environmental  Education  and 
Training  Foundation,  Inc. 
Announcement  of  New  Appointments 
to  the  Board  of  Directors 

The  National  Environmental 
Education  and  Training  Foundation  was 
created  by  Public  Law  101-619.  the 


National  Environmental  Education  Act 
of  1990.  It  is  a  private  501(c)(3)  non- 
profit organization  established  to 
promote  and  support  education  and 
training  as  necessary  tools  to  further 
environmental  protection  and 
sustainable,  environmentally  sound 
development.  It  provides  the  common 
ground  upon  which  leaders  from 
business  and  industry,  all  levels  of 
government,  public  interest  groups,  and 
others  can  work  cooperatively  to  expand 
the  reach  of  environmental  education 
and  training  programs  beyond  the 
traditional  classroom.  The  Foundation 
will  develop  and  support  a  grant 
program  that  promotes  innovative 
environmental  education  and  training 
programs;  it  will  also  develop 
partnerships  with  government  and  other 
organizations  to  administer  projects  that 
promote  the  development  of  an 
environmentally  literate  public. 

The  Administrator  of  the  U.S. 
Environmental  Protection  Agency,  as 
required  by  the  terms  of  the  Act, 
announces  the  following  five 
appointments  to  the  National 
Environmental  Education  and  Training 
Foundation,  Inc.  Board  of  Directors. 
These  appointees  will  join  the  seven 
current  Board  members,  who  include: 
Edward  Bass,  Chairman  and  CEO  of 
Fine  Line,  Inc.  and  Chairman  of  Space 
Biospheres  Ventures;  Dr.  James 
Crowfoot,  Professor  of  Natural 
Resources  and  Urban  and  Regional 
Planning  at  the  University  of  Michigan; 
Mark  De  Michele,  President  and  CEO  of 
Arizona  Public  Service  Company;  James 
Donnelley,  Vice  Chairman  of  the  Board 
of  R.R.  Donnelley  &  Sons;  Dr.  Bonnie  F. 
Guiton,  Dean  of  the  Mclntire  School  of 
Commerce  at  the  University  of  Virginia; 
Rebecca  Rimel,  Executive  Director  of  the 
Pew  Charitable  Trusts;  and  Francis 
Pandolfi.  President  and  GEO  of  Times 
Mirror  Magazines,  Inc.  and  Chairman  of 
the  Board  of  The  Sporting  News 
Publishing  Company. 

Great  care  has  been  taken  to  assure 
that  these  new  appointees  not  only  have 
the  highest  degree  of  expertise  and 
commitment,  but  also  bring  to  the  Board 
diverse  points  of  view  relating  to 
environmental  education  and  training. 
Terms  of  office  for  the  new  appointees 
are:  Mr.  Parks,  Mr.  Krupp,  Mr.  Dach  and 
Ms.  Muyskens  four  year  terms  with 
possibility  of  an  additional  four  year 
reappointment;  Ms.  Tabankin  two  years 
with  possibility  of  an  additional  four 
year  reappointment.  The  five  new 
appointees  are: 
R.  Ralph  Parks — Mr.  Parks  is  currently 

a  General  Partner,  Investment  Banking 

Division.  Goldman  Sachs  &  Company. 

From  1970  through  1980  he  was 


Managing  Director,  Investment 
Banking  Division.  Merrill  Lynch.  He 
has  a  B.A.  in  History  from  Rice 
University  and  an  MB. A.  from 
Columbia  University  School  of 
Business. 

Fred  Krupp — Mr.  Krupp  is  the 
Executive  Director  of  the 
Environmental  Defense  Fund.  He  is 
also  a  member  of  the  President's 
Council  on  Sustainable  Development, 
serves  on  New  York  Governor 
Cuomo's  Environmental  Advisory 
Board,  the  Connecticut  Fund  for  the 
Environment  and  the  National 
Commission  on  Superfund.  Mr. 
Krupp  is  a  graduate  of  Yale  University 
with  a  law  degree  from  the  University 
of  Michigan. 

Sarah  Muyskens — Ms.  Muyskens  is  a 
Management  Consultant  specializing 
in  non-profits.  She  has  worked  at  the 
Wilderness  Society  and  the 
Environmental  Defense  Fund.  Ms. 
Muyskens  is  on  the  Board  of  the 
Vermont  Natural  Resources  Council 
and  the  Governor's  Council  of 
Environmental  Advisors.  Ms. 
Muyskens  has  a  degree  in  British 
History  from  Yale  University. 

Leslie  Dach — Mr.  Dach  is  presently 
Executive  Vice  President/General 
Manager  of  Edelman  Public  Relations. 
He  has  over  15  years  of  experience  in 
politics,  lobbying,  and  press.  While  at 
Edelman  he  managed  StarKist's 
announcement  cf  its  Dolphin  Safe 
policy  and  a  worldwide 
environmental  communications 
policy  for  Johnson  Wax.  As  a  lobbyist, 
he  worked  for  Audubon  Society  and 
the  Environmental  Defense  Fund.  He 
has  also  managed  lobbying  coalitions 
for  the  entire  environmental 
movement  on  major  pollution 
legislation.  Mr.  Dach  has  a  B.S.  in 
Biology  from  Yale  and  a  M.P..'\.  from 
Har\'ard. 

Margery  Tabankin — Currently  is  the 
executive  director  of  the  Hollywood 
Women's  Political  Committee  and  the 
Barbara  Streisand  Foundation. 
Previously.  Ms.  Tabankin  was  an 
Institute  of  Politics  Fellow  at 
Har\ard's  John  F.  Kennedy  School  of 
Government  and  served  as  the 
executive  director  of  the  Area 
Foundation  and  the  director  of 
VIST.^.  Ms.  Tabankin  has  a  B.A.  in 
political  science  from  the  University 
of  Wisconsin. 

Dated:  February  22, 1994. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  94-1914  Filed  3-3-94;  8:45  amj 
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[ER-FRL-4708-9] 

Environmental  Impact  Statements; 
Availability 

Besponsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  Receipt  of  Environmental 
Impact  Statements  Filed  February  21, 
1994  Through  Februar>'  25,  1994 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  940062.  FINAL  EIS,  FAA.  CA. 
Lindbergh  Field  Facilities 
Improvements,  San  Diego  Internationa! 
Airport,  Plan  Approval,  San  Diego 
County,  CA.  Due:  April  03,  1994, 
Contact;  William  Johnstone  (310)  297- 
1621. 

EIS  No.  940063.  DIL\FT  EIS.  AFS.  CA. 
North  Yuba  Trail  Construction  Project, 
between  Rocky  Rest  in  Indian  Valley  to 
Goodyears  Bar,  Tahoe  National  Forest, 
DouTiieville  Ranger  District.  Sierra 
County,  CA,  Due:  April  18,  1994, 
Contact:  Mary  Fumey  (916)  478-6253. 

EIS  No.  940064.  DRAFT  EIS.  UAF. 
CA.  Travis  Air  Force  Base  (AFB) 
Realignment,  Construction  and 
Operation,  David  Grant  Medical  Center 
(DGMC),  CA.  Due:  April  18,  1994. 
Contact:  Jean  Reynolds  (618)  256-3067. 

EIS  No.  940065.  DRAFT  EIS.  COE,  FL. 
Central  and  Southern  Florida  (Canal  111 
(C-111)  Project,  for  Flood  Control  and 
other  Purposes,  Implementation,  South 
Dade  County,  FL,  Due:  March  28.  1994. 
Contact:  Stephen  Sutterfield  (904)  232- 
1104. 

EIS  No.  940066.  DRAFT  EIS.  COE, 
OH,  Femald  Environmental 
Management  Project  (FEMP),  Operable 
Unit  4  Remedial  Investigation 
Feasibility  Study,  Implementation,  City 
of  Cincinnati,  Butler  and  Hamilton 
Counties,  OH,  Due:  April  20,  1994. 
Contact:  Ken  Morgan  (513)  648-3131. 

EIS  No.  940067.  FINAL  EIS.  FH\V.  FA. 
Mon/Fayette  Transportation  Project, 
Improvements.  1-70  in  Fallowfield 
TouTiship  to  PA-51  in  Jefferson 
Borough,  Funding,  COE  Section  404 
Permit  and  NPDES  Permit,  Mon  Valley, 
Washington  and  Allegheny  Counties, 
PA,  Due:  April  04,  1994,  Contact: 
Manuel  A.  Marks  (717)  782-3461. 

Dated:  February  28, 1994. 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 

Activities. 

|FR  Doc.  94-5029  Filed  3-3-94;  8:45  am) 
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[ER-FRL-4709-1) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  14,  1994  Through 
February  18.  1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1993  (58  FR  18392). 

Draf)  OSs 

ERP  No.  D-AFS-L65278-ID 

Rating  EC2,  Jenkins  Timber  Sale, 
Harvesting  Timber  and  Road 
Construction.  Payette  National  Forest. 
New  Meadows  Ranger  District,  Idaho 
and  Adams  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  on  the  Best 
Management  Practices  effectiveness  and 
potential  wetlands  and  air  quality 
impacts.  Additional  information  is 
requested  to:  clarify  monitoring 
commitments,  document  wetland 
impacts  and  discuss  air  quality  impacts 
to  sensitive  areas. 

ERP  No.  D~AFS-L65219-ID 

Rating  EC2,  Hazard  Helicopter  Timber 
Sale,  Harvesting  Timber  and  Road 
Construction,  Payette  National  Forest, 
New  Meadows  Ranger  District,  Idaho 
County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  on  potential 
effects  on  water  quality  and  air  quality. 
Additional  information  was  requested 
on  proposed  monitoring  and  prescribed 
burning. 

ERP  No.  D-AFS-L65221-ID 

Rating  EC2,  Hungrj'-Mill  Timber 
Sales.  Harvesting  Timber  and  Road 
Construction.  Nez  Perce  National  Forest. 
Clearwater  Ranger  District.  Idaho 
County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  regarding  water 
quality  impacts.  EPA  requested 
additional  information  concerning  water 
quality,  wetlands  and  riparian  areas, 
and  monitoring. 

ERP  No.  D-BLM-K65158-CA 

Rating  E02.  Clear  Creek  Management 
Area,  Land  and  Resource  Management 
Plan  Amendment,  Implementation,  San 
Benito  and  Fresno  Counties.  CA. 


Summary:  EPA  expressed 
environmental  objections  to  the 
preferred  alternative  based  on  the 
potential  human  health  risks  posed  by 
exposure  to  asbestos,  a  known  human 
carcinogen.  In  addition,  water  quality, 
soils  and  unique  biological  resources  in 
the  area  are  degraded  as  a  result  of  past 
and  current  human  activities  including 
mining  and  recreation.  EPA  urged  BLM 
to  minimize  asbestos  emissions  by 
implementing  aggressive  management 
actions.  EPA  also  recommended  that 
measures  be  implemented  by  BLM  to 
improve  water  quality,  soil  stability,  and 
riparian  and  upland  vegetation. 

ERP  No.  D-DOE-C22002-NY 

Rating  EC2.  Tonawanda  Site. 
(Formerly  Utilized  Sites  Remedial 
Action  Program)  Remedial  Investigatior. 
and  Feasibility  Study  for  Residual 
Radioactive  Contamination.  Funding. 
City  of  Tonawanda.  NY. 

Summary:  EPA  had  environmental 
concerns  about  insufficient  analysis  of 
the  possible  locations  for  the  on-site 
encapsulation  cell,  potential  aquifer 
contamination,  long-term  institutional 
controls  and  site  monitoring 
arrangements,  and  the  need  for 
appropriate  wetlands  mitigation 
measures. 

ERP  No.  DS-BLSi-K60023-CA 

Rating  E02.  Rail-Cycle-Bolo  Station 
Class  in  Nonhazardous  Waste  Landfill 
Project.  Construction  and  Operation. 
Updated  Information,  Federal  Land 
Exchange  and  Right-of-Way  Grants.  San 
Bernardino  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  based  on 
potential  impacts  to  air  quality. 
Additional  information  is  needed  in  the 
FEIS  on  air  quality  impacts,  air  quality 
mitigation,  groundwater  monitoring, 
waters  of  the  US,  hazardous  waste, 
biological  resources  and  wilderness 
areas. 

Final  EISs 

ERP  No.  F-AFS-L60096-ID 

Moyer  Salt  Timber  Sale.  Timber 
Harvest  and  Road  Construction/ 
Reconstruction.  Implementation. 
Salmon  National  Forest.  Cobalt  Ranger 
District.  Lemhi  County.  ID. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  BMP  effectiveness  monitoring. 
EPA  recommended  that  the  Forest 
Service  consider  including  a 
commitment  to  BMP  effectiveness 
monitoring  for  water  quality  in  the 
Record  of  Decision. 
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ERPS'o.  F-BLKi-L65127-AK 

Fort  WainvvTight  Maneuver  Area, 
Resource  Management  Plan  for 
Nonmilitary  Uses,  AK. 

Summary:  The  final  EIS  did  not 
resolve  EPA's  concerns  regarding 
cumulativtt  impacts  analysis, 
monitoring  or  the  relationship  of  this 
Resource  Management  Plan  to  other 
plans  vet  to  be  developed. 

ERPNo.  F-BLM-L65128-AK 

Fort  Greely  Maneuver  Area  and  Air 
Drop  Zone.  Resource  Management  Plan 
for  Nonmilitary  Uses.  AK. 

Summary:  The  final  EIS  did  not 
resolve  EPA's  concerns  regarding 
cumulative  impacts  analysis, 
monitoring  or  the  relationship  of  this 
Resource  Management  Plan  to  other 
plans  yet  to  be  developed. 

ERPNo.  F-FirA-F40321-W 

US  23  Improvements,  MI-13  to  MI-65 
and  segments  of  Standish  and  Omer 
Cities,  Funding,  Section  404  Permit  and 
^.TDES  Permit,  Arenac  County,  MI. 

Summary:  EPA  agreed  with  the 
recommended  alternative  for  the 
project:  Improvements  on  existing 
alignment;  and  was  appreciative  that 
this  alternative  will  have  the  least 
impact,  other  than  the  No  Action,  on 
area  of  wetlands.  Accordingly,  concerns 
raised  in  our  June  5, 1992  letter  have 
been  adequately  mitigated. 

Dated:  February  28.  1994. 
Marshall  Cain. 

Senior  Legal  Achisor,  Office  of  Federal 
Activities. 
|FR  Doc.  94-5028  Filed  3-3-94;  8:45  ara| 
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[FRL-4S45-5] 

Delaware:  Final  Determination  of 
Adequacy  of  ttie  Slate's  Municipal 
Solid  Waste  F»ermit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  III). 

ACTION:  Notice  of  final  determination  of 
f-iU  program  adequacy  for  the  State  of 
Delaware's  application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
.\c[  (RCRA),  as  amended  by  the 
H.izardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
states  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSVVLF  Criteria  (40  CFR  part  258). 
RCR.\  section  4005(c)(1)(C)  requires  the 


Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSVVI  Js,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSVVLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  states/tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-sp)ecific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
pennit  status  of  any  facility,  the  federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  State  of  Delaware  through  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC)  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
EPA  has  reviewed  Delaware's  MSWLF 
application  and  proposed  a 
determination  on  November  15,  1993, 
that  Delaware's  MSVVLF  penriit  program 
is  adequate  to  ensure  compliance  with 
the  revised  MSWLF  Criteria.  As  no 
comments  or  opposition  to  EPA's 
tentative  determination  were  received, 
EPA  is  today  issuing  a  final 
determination  that  the  State  of 
Delaware's  program  is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  Delaware  shall 
be  effective  March  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
USEPA  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107,  Attn:  Mr.  Christopher  LuLsic, 
mailcode  (3HW53).  telephone  (215) 
597-2842. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  states  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/'Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  StatSiTribal 
MSWLF  pennit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  states  or  tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval, 
as  imposing  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSV\'LFs  that  are 
technically  comparable  to  EPA's  revised 
MSVVLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MS''»VLFs  in  its 
jurisdiction.  Tlie  State/Tribe  also  must 
provide  for  public  participation  in 
pennit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  Stale/ 
Tribe  must  show  ttiat  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above. 

B.  State  of  Delaware 

On  October  7,  1993,  Delaware 
submitted  an  application  for  adequacy 
determination  for  Delaware's  .MSVVLF 
permit  program.  On  November  15,  1993. 
EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  Delaware  s  program.  Further 
background  on  the  tentati'.e 
determination  of  adequacy  appears  at  58 
FR  60199-60201,  November  15,  1993. 

A  public  comment  period  began  on 
November  15,  1993,  and  ended  on 
December  27,  1993.  In  this  notice  of 
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tentative  determination,  EPA 
announced  that  if  there  was  sufficient 
public  interest,  a  public  hearing  would 
be  held  on  December  27,  1993.  EPA 
Region  III  received  no  public  comment 
or  request  for  a  public  hearing, 
therefore,  a  public  hearing  was  not  held. 

In  the  State's  final  application  for 
adequacy  determination,  Delaware 
proposed  revisions  to  those  portions  of 
their  e.xisting  regulations  which  did  not 
meet  the  Federal  requirements  in  EPA's 
40  CFR  part  258.  EPA  tentatively 
determined  in  the  November  15,  1993 
Federal  Register  that  once  adopted  as 
final  regulation,  Delaware's  proposed 
regulations  would  ensure  compliance 
with  40  CFR  part  258.  Delaware  has 
made  the  regulatory  changes  specified 
in  the  November  15,  1993  Federal 
Register,  and  as  listed  below;  the 
revised  Delaware  Regulations  Governing 
Solid  Waste  (DRGSW)  became  effective 
on  November  24.  1993. 

Subpart  A — General 

Section  258.2    Definitions— Where 
appropriate,  the  State  has  adopted  key 
terms  and  definitions  which  will  more 
clearly  ensure  compliance  with  the  40 
CFR  part  258  Criteria.  These  key 
definitions  have  been  included  in 
section  3  of  the  DRGSW. 

Subpart  B — Location  Restrictions 

Section  258.10     Airport  Safety— The 
State  has  amended  Section  5. A. 3.  of  the 
DRGSW  to  require  that  the  Federal 
Aviation  Administration  (FAA)  and 
affected  airport(s)  are  notified  of  a 
proposed  landfill  located  within  5  miles 
of  an  airport. 

Section  258.11     Floodplains — 
Delaware  has  included  the  requirements 
and  terms  of  this  section  in  Section 
5.A.4Q.  of  the  DRGSW. 

Sections  258.13    Fault  Areas.  258.14 
Seismic  Impact  Zones,  and  258.15 
Unstable  Areas — The  State  has  included 
the  requirements  and  terms  of  these 
sections  in  Sections  5.A.4.h.,  5.A.4.i.. 
and  5.A.4.J.,  respectively,  of  the 
DRGSW. 

Section  258.16    Closure  of  Existing 
MSWLF  Units — Delaware  has  certified 
that  no  currently  operating  landfills  are 
sited  in  areas  impacting  airport  safety 
(§258.10),  floodplains  (§258.11).  or 
unstable  areas  (§  258.15),  as  defined  in 
these  sections. 

Subpart  C — Operating  Criteria 

Section  258.20    Excluding  Receipt  of 
Hazardous  Waste  and  §  258.26  Run-on/ 
Run-off  Control  Systems — The  State  has 
amended  Sections  5.1.2.1.  and  5.F.2.  of 
the  DRGSW.  to  include  the  respective 
requirements  of  these  sections. 


Section  258.23    Explosive  Gas 
Control — The  State  has  amended 
Section  5.E.4.  of  the  DRGSW  to  require 
the  specific  response  actions  of  this 
section  when  critical  levels  of  e.xplosive 
gas  are  exceeded. 

Subpart  D — Design  Criteria 

Section  258.40    Design  Criteria— The 
State  has  adopted  EPA's  performance 
standard  for  landfill  design  as  specified 
in  §  258.40(a)(1).  (c)  and  (d)  by 
amending  Section  5.B.2.  of  the  DRGSW 
to  include  these  requirements. 

Subpart  E— Groundwater  Monitoring 
and  Corrective  Action 

Section  258.51     Groundwater 
Monitoring  Systems — The  State  has 
adopted  EPA's  relevant  point  of 
compliance  (150  meters),  within  which 
the  downgradieni  monitoring  wells 
must  be  located.  Sections  5.G.2.b.  and 
5.G.4.g.  of  the  DRGSW  includes  this 
requirement. 

Section  258.53    Groundwater 
Sampling  and  Analysis  Requirements — 
The  State  now  requires,  through 
amended  DRGSW  Section  5.G.3.a.,  that 
unfiltered  groundwater  samples  be 
obtained  except  where  turbidity  cannot 
be  controlled  through  careful  well 
construction,  development,  and 
sampling.  In  addition,  the  State  has 
adopted  the  data  evaluation 
requirements  found  in  subsections  (e). 
(g),  (h)  and  (i)  of  this  section;  these 
requirements  are  found  in  Section  5.G.4. 
of  the  DRGSW. 

Section  258.54    Detection 
Monitoring — The  State  has  adopted  the 
requirements  of  this  section  into 
Sections  5.G.3.b.  and  5.G.3.C.  of  the 
DRGSW,  including  the  requirement  that 
the  owner/operators  sample 
groundwater  at  least  semi-annually  for 
Appendix  I  parameters.  Based  on  the 
results  of  groundwater  and  leachate 
monitoring,  the  State  may  modify  the 
required  list  of  groundwater  monitoring 
parameters.  In  addition,  the  State  has 
amended  its  regulations  at  Section 
5.D.4.C.  of  the  DRGSW  to  require 
leachate  sampling  with  monthly 
analyses  for  indicator  parameters  and 
semi-annual  analyses  for  Appendix  II 
constituents. 

Section  258.55    Assessment 
Monitoring — The  State  will  proceed 
directly  from  Detection  Monitoring  to 
Corrective  Measures  Assessment. 

Section  258.56    Correcti\e  Measures 
Assessment — The  required  list  of 
parameters  for  groundwater  monitoring 
was  expanded  in  the  corrective 
measures  assessment  to  include  those 
Appendix  11  constituents  deemed 
appropriate  from  the  leachate 


monitoring  data  (See  Section  5.G.6.  of 
the  DRGSW).  During  the  corrective 
measures  process  there  will  be  an 
opportunity  for  public  input  at  the  time 
of  permit  modification.  A  permit 
modification  is  required  when 
corrective  measures  are  deemed 
necessary. 

Section  258.57    Selection  of  Remedy, 
and  §258.58  Implementation  of 
Corrective  Action — The  State  has 
adopted  into  regulation,  the 
requirements  of  these  sections  into 
Section  5.G.8.  of  the  DRGSW. 

Subpart  F — Closure  And  Post-Closure 
Care 

Section  258.60    Closure  Criteria— 
The  State  has  amended  their  regulations 
at  Section  5.H.2.b.  to  require  that  a 
geomembrane  cover  be  used  as  part  of 
a  capping  system  where  a  MSWLF  has 
been  constructed  with  a  geomembrane 
liner. 

Subpart  G — Financial  Assurance 
Criteria 

Section  258.70    Applicability  and 
Effective  Date — The  State  has  amended 
their  regulations  to  automatically 
remove  the  current  financial  assurance 
exemption  for  the  Delaware  Solid  Waste 
Authority  (DSWA),  which  currently 
manages  all  of  Delaware's  municipal 
solid  waste.  On  April  9,  1995,  the 
DSWA  will  be  subject  to  the  Federal 
financial  assurance  requirements 
adopted  at  Section  4.  A. 6. a.  of  the 
DRGSW. 

Section  258.73     Financial 
Responsibility  for  Corrective  Action — 
The  State  has  adopted  into  regulation,  at 
Sections  4.A.ll.f.  and  4.A.ll.g.  of  the 
DRGSW.  the  requirements  of  this 
section. 

C.  Decision 

Lacking  public  comment  or 
opposition  to  EPA's  tentative 
determination.  I  conclude  that  the  State 
of  Delaware's  application  for  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly.  Delaware  is 
granted  a  determination  of  adequacy  for 
all  portions  of  its  municipal  solid  waste 
permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EIPA  should  be  considered 
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to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(Cktobor9,  1991). 

To<loy's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Proct^dure  Act.  5  U.S.C 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  Ail  of  the 
r<^quirements  and  obligations  in 
Delaware's  program  are  currently  in 
effect  as  a  matter  of  State  law.  EPA's 
action  today  does  not  impose  any  new 
requirements  with  which  the  regulated 
community  must  begin  to  comply,  nor 
do  these  requirements  become 
enforceable  by  EPA  as  federal  law. 
Consequently,  EPA  does  not  find  it 
necessary  to  give  notice  prior  to  making 
its  approval  effective. 

Compliance  With  Executive  Order 

12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 

Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
e(  onomic  impact  on  a  substantial 
n-imber  of  small  entities.  It  does  not 
ii.ipose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
r.;quire  a  regulatory  flexibiUty  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated;  February  24. 1994. 
William  T.  Wisnirwski, 
Acting  Regional  Administrator. 
(FR  Doc.  94-4993  Filod  3-3-94;  8:45  am) 

BiLUNO  CODE  6560-60-P 


[OPP-30359,  FRL-4754-5] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environruental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  and  products 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FTFRA),  as  amended. 


DATES:  Written  comments  must  be 
submitted  by  April  4, 1994. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  IOFP-303591  and  the 
registration/file  symbol  to:  Public 
Response  and  Progiam  Resources 
Branch,  Field  Operations  Division 
(7506C).  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132. 
Environmental  Protection  Agency.  CM 
#2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  m.arked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EP.^ 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  (NFORMATtON  COffTACT:  By 
mail:  Product  Manager  PM  22,  Cynthia 
Giles-Parker,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Rm.  229,  CM  #2,  Environmental 
Protection  Agency.  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703-305- 
5540). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
new  active  ingredients  not  included  in 
any  previously  registered  products  and 
products  involving  a  changed  use 
pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  these  applications  does  not 
imply  a  decision  by  the  Agency  on  the 
applications. 

I.  Products  Conlaining  an  .Active 
Ingredient  Not  Included  In  .\ny 
Previously  Registered  Product 

1.  File  Symbol:  432-TIG.  Applicant: 
Roussel  Uclaf  Corporation,  95  Chestnut 
Ridge  Road,  Montvale.  NJ  07545. 
Product  name:  Allercurb  Plus. 
Insecticide/Fungicide.  Active 
ingredients:  Permethrin  at  1.0  percent 
and  imazahl  sulfate  at  0.15  percent. 
Proposed  classification/Use;  General. 
Domestic  use  indoors  on  textiles  (ie. 
carpet,  mattresses,  pillow  ticking. 


upholstery,  drapes,  etc.)  for  control  of 
household  mites  and  molds.  (PM  22) 

2.  File  Symbol:  707-EGG.  Applicant: 
Rohm  and  Haas  Company, 
Independence  Mall  West,  Philadelphia, 
PA  19105.  Product  name:  RH-7592"2F. 
Fungicide.  Active  ingredient: 
Fenbuconazole;  alpha  [2-(4- 
chlorophenyl)ethy!!-aIpha-phenyl-lH- 
1,2,4-triazole-l-propanenitrile  at  22.8 
percent.  Proposed  classification/Use: 
General.  For  use  on  ornamental  plants. 
(PM  22) 

II.  Product  Involving  A  Changed  Use 
Pattern 

EPA  Reg.  No.:  43813-6.  Applicant: 
Janssen  Pharmaceutica,  1125  Trenton 
Harbourton  Road,  Titusville,  NJ  08560- 
0200.  Product  name:  Fungazil  500  EC 
(formerly  named  Fungafior).  Fungicide. 
Active  ingredients:  Imazalil  l-(2-{2,4- 
dichlorophenyl)-2-(2- 
propenyloxy)elhyl)-lH-imidazole  at 
44.6  percent.  Proposed  classification/ 
Use:  General.  To  include  in  its  presently 
registered  indoor  nonfood  use  on 
chicken  hatchery  equipment,  a  domestic 
indoor  u.se  on  carpets  and  carpet  facing 
fiber.  (PM  22) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
af proved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(FOD)  office  at  the  address  provided 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  It  is 
suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  FOD  office  (703-305-5805).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U  S  C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registration. 
Dated;  February  23. 1994. 

Stephen  L.  Johnson, 

Acting  Dirfctcr.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc  94-4981;  Fih:d  3-3-94;  8:45  ami 
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[FRL-^*845-4] 

Draft  Guidelines  for  Reproductive 
Toxicity  Risk  Assessment 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of  external 

review  draft. 

SUMMARY:  This  notice  announces  the 
availability  of  the  external  review  draft 
of  the  "Guidelines  for  Reproductive 
Toxicity  Risk  Assessment"  (EPA/600/ 
AP-94/001).  In  1988,  EPA  published 
separate  Proposed  GuideUnes  for 
Assessing  Male  Reproductive  Risk  (53 
FR  24850-24869)  and  Proposed 
GuideHnes  for  Assessing  Female 
Reproductive  Risk  (53  FR  24834- 
24847).  Following  public  comment,  the 
EPA's  Science  Advisory  Board  (SAB) 
reviewed  the  proposed  guidelines  and 
recommended  several  changes, 
including  combining  the  two  guidelines. 
These  draft  guidelines  have  been 
prepared  in  response  to  the  SAB  and 
public  comments  and  have  been 
updated  to  reflect  current  scientific 
thinking  in  this  area.  In  particular,  the 
female  component  was  expanded 
substantially  but  the  original  basic 
concepts  were  retained. 

Since  a  number  of  changes  have  been 
made  in  this  version  of  the  guidelines 
firom  the  original  proposed  guidelines, 
and  due  to  the  time  elapsed  since  the 
proposals,  EPA  is  asking  for  review  and 
comment.  This  notice  makes  these  draft 
guidelines  available  for  public 
comment.  Once  comments  are  received, 
the  guidelines  will  be  reviewed  by  the 
EPA's  Science  Advisory  Board  before 
final  publication. 

DATES:  The  Agency  will  make  the 
external  review  draft  available  on  or 
about  March  4.  1994.  Comments  must 
be  submitted  in  writing  and  must  be 
postmarked  by  April  18,  1994. 

ADDRESSES:  To  obtain  a  single  copy  of 
this  document,  interested  parties  should 
contact  the  ORD  publications  office, 
CERI-FRN,  U.  S.  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  OH 
45268:  Tel:  (513)  569-7562;  facsimile 
(513)  569-7566.  Please  provide  your 
name  and  mailing  address  and  request 
the  document  by  the  title  and  EPA 
number. 

This  document  also  will  be  available 
for  public  inspection  on  the  ORD  Public 
Information  Shelf  of  the  EPA 
Headquarters  Library,  Waterside  Mall, 
401  M  Street,  SW..  Washington.  DC 
20460.  Library  hours  are  from  10  a.m. 
until  2  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays. 


Information  submitted  in  response  to 
this  notice  may  be  mailed  to  Dr.  Eric  D. 
Clegg.  Reproductive  and  Developmental 
Toxicology  Branch  (8602),  Human 
Health  Assessment  Group,  Office  of 
Health  and  Environmental  Assessment, 
Office  of  Research  and  Development, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  COtfTACT:  Dr. 
Harry  Teitelbaum,  Technical  Liaison, 
Risk  Assessment  Forum  (8101),  U.S. 
Environmental  Protection  .Agency,  401 
M  Street,  SW.,  Washington.  DC  20460, 
Tel:  (202)  260-6743.  (Copies  of  the 
document  are  not  available  at  this 
address). 

SUPPLEMENTARY  INFORMATION;  EPA  is 
making  available  for  public  comment  an 
external  review  draft  of  the  Guidelines 
for  Reproductive  Toxicity  Risk 
Assessment.  Changes  made  based  on 
previous  public  comment  and  SAB 
review  include  combining  the  separate 
guidelines  for  assessing  male  and  female 
reproductive  risk  into  a  single 
document,  integrating  the  hazard 
identification  and  dose-response 
sections,  assuming  as  a  default  that  an 
agent  for  which  sufficient  data  are 
available  on  only  one  sex  may  also 
affect  reproductive  function  in  the  other 
sex,  expansion  of  the  section  on 
interpretation  of  female  endpoints,  and 
consideration  of  the  benchmark  dose 
approach  for  quantitative  risk 
assessment. 

Members  of  the  public  have  the 
opportunity  to  submit  written 
comments  within  the  45-day  comment 
period.  EPA  will  consider  all  comments 
received  within  that  period. 

Dated:  February  23,  1994. 
Carl  R.  Gertter, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  94-4994  Filed  :}-3-94;  8:45  ami 

BILLIHG  CODE  6S60-S0-U 


[FRL-4846-8] 

Proposed  Modification  to  Stipulated 
Settlement;  Suit  To  Establish  Schedule 
for  Promulgation  of  Ozone  Federal 
Implementation  Plan  for  the  Ventura 
Air  Quality  Martagement  District  Under 
Clean  Air  Act  Section  11 0(c) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTK)N:  Notice  of  proposed  stipulated 
settlement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  CAct  "), 
notice  is  hereby  given  of  a  Stipulation 
and  Agreement  of  Settlement  to  modify 


a  prior  (March  13,  1991)  Stipulation  and 
Agreement  of  Partial  Settlement,  to 
establish  a  schedule  by  which  EPA  must 
propose  and  promulgate  an  ozone 
federal  implementation  plan  (TIP")  for 
the  Ventura  Air  Quality  Management 
District  pursuant  to  section  110(c)  of  the 
Clean  Air  Act,  42  U.S.C.  section  7410(c), 
Citizens  to  Preserve  the  Ojai  v.  EPA,  No. 
CV-88  00982  HLH  (CD.  Cal.). 

The  parties  to  the  litigation,  desiring 
to  settle  the  matter  without  extensive 
proceedings,  entered  into  a  joint 
Stipulation  that  obligates  the  EPA 
Administrator  to  sign  a  Notice  of 
Proposed  Rulemaking  by  February  14. 

1994.  and  to  sign  a  Notice  of  Final 
Rulemaking  no  later  than  February  14, 

1995.  The  joint  Stipulation  has  been 
approved  by  counsel  for  all  parties. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
schedule. 

Copies  of  the  Joint  Stipulation  are 
available  from  Jerry  Ellis,  Air  and 
Radiation  Division  (2344R).  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agenc>',  401  M  Street,  SW., 
Washington.  DC  20460.  (703)  235-5330. 
Written  comments  should  be  addressed 
to  Jerry  Ellis  at  the  above  address  and 
must  be  submitted  on  or  before  April  4, 
1994. 

Deted:  February  25, 1994. 
Jean  C.  Nelson. 
General  Counsel. 
[FR  Doc.  94-5127  Filed  3-3-94;  8:45  amj 

BILUNG  CODE  6i«0-$0-M 


FEDERAL  RESERVE  SYSTEM 

First  Chicago  Corporation;  Application 
to  Engage  in  Certain  Nonbanklng 
Activities 

This  notice  supplements  a  notice 
previously  published.  See  First  Chicago 
Corporation,  59  FR  9.215  (February  25. 
1994). 

First  Chicago  Corporation.  Chicago, 
Illinois  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843 
(c)(8))  (BHC  Act)  and  §  225.23  of  the 
Board's  Regulation  T  (12  CFR  225.23),  to 
engage  de  novo  through  its  wholly 
owned  subsidiary.  First  Chicago  Capital 
Markets,  Inc.,  Chicago,  Illinois 
(Company),  in  the  following  nonbanking 
activities; 

1.  Underwriting  and  dealing  in.  to  a 
limited  exlent,  all  types  of  debt 
securities,  including  so\  ereign  debt 
securities,  municipal  revenue  bonds, 
mortgage-related  securities,  consumer 
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receivable- related  securities, 
commercial  paper,  corporate  debt 
securities,  convertible  debt  securities, 
and  debt  securities  issued  by  a  trust  or 
other  vehicle  secured  by  or  representing 
interests  in  debt  obligations: 

2.  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities,  and 
providing  related  advisory  services; 

3.  Purchasing  and  selling  all  types  of 
securities  as  a  "riskless  principal"  on 
the  order  of  customers; 

4.  Providing  full-service  securities 
brokerage  services,  pursuant  to 

§  225.25(b)(15)(ii)  of  Regulation  Y; 

5.  Providing  financial  and  transaction 
advice  regarding  the  structuring  and 
arranging  of  swaps,  caps,  and  similar 
transactions  relating  to  interest  rates, 
currency  exchange  rates  or  prices,  and 
economic  and  financial  indices,  and 
similar  transactions,  pursuant  to 

§  225.25(b)  (4)(vi)(A)(2)  of  Regulation  Y; 
and 

6.  Providing  financial  and  transaction 
advice  regarding  the  structuring  and 
arranging  of  svvaps,  caps,  and  similar 
transactions  relating  to  commodity 
prices  and  commodity  indices,  and 
similar  transactions. 

Applicant  seeks  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States. 

In  a  matter  related  to  this  proposal. 
Applicant  seeks  permission  for  an 
indirect  foreign  subsidiary  of  The  First 
National  Bank  of  Chicago,  First  Chicago 
Capital  Markets  Asia,  Limited  (FCCMA), 
to  act  as  agent  for  Company,  and  to 
engage  in  marketing  activities  on  behalf 
of  Company,  outside  the  United  States 
in  connection  with  the  purchase  and 
sale  of  securities  that  state  member 
banks  are  authorized  to  underwrite  and 
deal  in  under  sections  5(c)  and  16  of  the 
Glass-Steagall  Act  (12  U.S.C.  335  and 
24(7)].  Applicant  has  stated  that  FCCMA 
is  a  corporation  organized  under  the 
laws  of  Hong  Kong  which  operates  in 
accordance  with  the  Board's  Regulation 
K(12CFRpart  211). 

In  publisning  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act.' 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551.  not  later  than  March  16. 
19^4.  Anv  request  for  a  hearing  on  this 


application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  This 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  1,1994. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 
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FEDERAL  TRADE  COMMISSION 

[File  No.  922-C290] 

American  Institute  of  Habit  Control, 
Inc.,  et  al.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Miami.  Florida 
based  company  from  making  any 
representation  about  the  relative  or 
absolute  performance  or  efficacy  of  any 
smoking  cessation  or  weight  loss 
program,  unless  they  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation. 

DATES:  Comments  must  be  received  on 
or  before  May  3.  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard,  FTC/H-200, 
Washington.  DC  20580.  (202)  326-3291. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval. 


by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  matter  of  American  Institute  of  Habit 
Control.  Inc.,  a  corporation,  and  Steven 
Present,  individually  and  as  an  officer  of  said 
cnrporation. 
File  No.  922  3290 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  American 
Institute  of  Habit  Control,  Inc.,  a 
corporation,  and  Steven  Present, 
individually  and  as  an  officer  of  said 
corporation  ("proposed  respondents"  or 
"respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
American  Institute  of  Habit  Control, 
Inc.,  by  its  duly  authorized  officer,  and 
Steven  Present,  individually  and  as  an 
officer  of  said  corporation,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  American 
Institute  of  Habit  Control.  Inc..  is  a 
Florida  corporation,  with  its  principal 
office  or  place  of  business  at  9655  South 
Dixie  Highway.  Miami.  Florida  33156. 

2.  Proposed  respondent  Steven 
Present  is  the  sole  officer,  director  and 
shareholder  of  said  corporation.  He 
formulates,  directs  and  controls  the  acts 
and  practices  of  said  corporation  and 
his  address  is  the  same  as  that  of  said 
corporation. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
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Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.24  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (a)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  DeHvery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  attached  draft  complaint  and  the 
follow  ing  order.  Proposed  respondents 
understand  that  once  the  order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  the 
order.  Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 


Order 

Definition 

For  the  purposes  of  this  Order. 
"competent  and  reliable  scientific 
evidence"  shall  men  those  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

I 

It  is  ordered  that  respondents 
American  Institute  of  Habit  Control, 
Inc.,  a  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Steven 
Present,  individually  and  as  an  officer 
and  director  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
or  sale  of  any  smoking  cessation 
program  or  weight  loss  program, 
including  any  such  program  that  uses 
hypnosis,  in  or  affecting  commerce,  as 
"commerce"  is  deHned  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  that  the  U.S.  Surgeon 
General,  in  the  1989  U.S.  Surgeon 
General's  Report  on  Smoking,  Reducing 
the  Health  Consequences  of  Smoking: 
25  Years  of  Progress,  states  that  the 
group  hypnosis  method  used  by 
respondents  is  one  of  the  most  effective 
ways  to  stop  smoking. 

B.  Representing,  directly  or  by 
implication,  that  ninety-seven  percent 
of  the  participants  who  attend 
respondents'  stop  smoking  seminars 
permanently  abstain  from  smoking  after 
those  seminars,  unless  such  is  the  case. 

C.  Making  any  representation,  directly 
or  any  implication,  about  the  relative  or 
absolute  performance  or  efficacy  of  any 
smoking  cessation  program  or  weight 
loss  program,  unless,  at  the  time  of 
making  any  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  .scientific 
evidence  substantiating  the 
representation. 

D.  Misrepresenting,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  survey 
or  report. 

E.  Misrepresenting,  directly  or  by 
implication,  the  performance  or  efficacy 
of  any  smoking  cessation  program  or 
weight  loss  program. 


II 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  An  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  sun-eys. 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

Ill 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s).  the  creation  or 
dissolution  or  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

IV 

It  is  further  ordered  that  the 
individual  respondent  named  herein 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  his  present 
business  or  of  his  affiliation  with  the 
corporate  respondent.  In  addition,  for  a 
period  of  three  (3)  years  from  the  date 
of  service  of  this  Order,  the  respondent 
shall  promptly  notify  the  Commission  of 
each  affiliation  with  a  new  business  or 
emp!o>7nent  that  involves  a  smoking 
cessation  program  or  a  weight  loss 
program.  Each  such  notice  shall  include 
the  respondent's  new  business  address 
and  a  statement  of  the  nature  of  the 
business  or  employment  in  which  the 
respondent  is  newly  engaged  as  well  as 
a  description  of  the  respondent's  duties 
and  responsibilities  in  connection  with 
the  business  or  employment.  The 
expiration  of  the  notice  provision  of  this 
paragraph  shall  not  affect  any  other 
obligation  arising  under  this  Order. 


It  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  officers,  agents, 
representatives,  independent 
contractors  and  employees  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials;  and.  for  a  pericxi 
of  three  (3)  years  from  the  date  of  entry 
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of  this  Order,  distribute  same  to  all 
future  such  officers,  agents, 
representatives,  independent 
contractors  and  employees. 

VI 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  services  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  American  Institute 
of  Habit  Control,  Inc.  (hereinafter 
"AIHC")  and  its  President,  Steven 
Present,  marketers  of  the  Present 
Seminar,  a  single,  two-and-a-half-hour, 
group  hypnosis  session  program  for 
smoking  cessation  and  weight  loss.  The 
Present  Seminar  is  offered  to  the  public 
nationwide  by  Steven  Present  at  hotel 
locales. 

1  he  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondents 
deceptively  advertised:  (1)  The 
likelihood  of  success  in  achieving  the 
and  maintaining  abstinence  from 
smoking  cigarettes  and  weight  loss;  and 
(2)  the  effectiveness  of  proposed 
respondents'  smoking  cessation 
methods  in  leading  consumers  to 
abstain  from  smoking,  including  the 
effectiveness  of  proposed  respondents' 
programs  compared  to  other  smoking 
cessation  programs. 

Success 

The  complaint  against  AIHC  and 
Steven  Present  alleges  that  the  proposed 
respondents  made  false  claims  and 
failed  to  possess  a  reasonable  basis  for 
other  claims  they  made  regarding  the 
success  of  their  seminar  participants  in 
quitting  smoking  and  achieving  and 
maintaining  weight  loss.Through 
advertisements  placed  in  various  media 
in  advance  of  their  seminars,  proposed 
respondents  represented  that  97  percent 
of  their  seminar  participants 
permanently  abstain  from  smoking  after 
attending  those  seminars.  The 
complaint  alleges  that  this  claim  is  false. 


Proposed  respondents  further 
represented  through  their 
advertisements  that  seminar 
participants;  (1)  Are  cured  of  smoking 
addiction  and  permanently  abstain  from 
smoking  cigarettes;  (2)  are  cured  of 
smoking  addiction  without  experiencing 
withdrawal,  stress  or  weight  gain:  and 
(3)  achieve  and  maintain  weight  loss. 

The  Commission  believes  that  these 
success  claims  for  seminar  attendees' 
smoking  cessation,  weight  loss  and 
maintenance  of  achieved  weight  loss  are 
Receptive  because  proposed 
respondents  at  the  time  they  made  the 
claims  did  not  possess  adequate 
substantiation  for  those  claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  three  ways. 
First,  the  order  (Part  I.C.)  requires 
proposed  respondents  to  possess  a 
reasonable  basis  consisting  of  competent 
and  reliable  scientific  evidence 
substantiating  any  claim  about  the 
performance  or  efficacy  of  any  smoking 
cessation  or  weight  loss  program. 

Second,  the  proposed  order  (Part  I.B.) 
prohibits  proposed  respondents  from 
representing  that  97  percent  of  their 
seminar  attendees  permanently  abstain 
from  smoking  after  those  seminars. 
unless  that  is  the  case. 

Finally,  the  proposed  order  (Part  I.E.) 
generally  prohibits  proposed 
respondents  from  misrepresenting  the 
performance  or  efficacy  of  any  smoking 
cessation  or  weight  loss  program. 

Efficacy 

The  Commission's  complaint  further 
alleges  that  proposed  respondents  made 
false  claims  and  failed  to  possess  a 
reasonable  basis  for  other  claims  they 
made  regarding  relative  abiUty  of  their 
hypnosis  program  to  lead  consumers  to 
quit  smoking.  AIHC  and  Steven  Present 
represented  through  their  advertising 
that  the  U.S.  Surgeon  General,  in  the 
1989  U.S.  Surgeon  General's  Report  on 
Smoking,  Reducing  the  Health 
Consequences  of  Smoking;  25  Years  of 
Progress,  states  that  the  group  hypnosis 
method  used  by  respondents  is  one  of 
the  most  effective  ways  to  stop  smoking. 
The  complaint  alleges  that  this  claim  is 
false,  because  the  cited  Report  does  not 
state  that  proposed  respondents' 
hypnosis  method  is  one  of  the  most 
effective  ways  to  stop  smoking. 

Proposed  respondents  further 
represented  through  their 
advertisements  that  their  single-session, 
group  hypnosis  seminar  is  more 
efficacious  for  smoking  cessation  than 
other  smoking  cessation  methods.  The 
Commission  believes  that  this 
comparative  efficacy  claim  for  proposed 


respondents'  hypnosis  program  is 
deceptive  because  proposed 
respondents  at  the  time  they  made  the 
claim  did  not  possess  adequate 
substantiation  for  the  claim. 

To  address  these  efficacy 
misrepresentations,  the  proposed  order 
(Part  I.  A.)  prohibits  AIHC  and  Steven 
Present  from  representing  that  the  U.S. 
Surgeon  General,  in  the  1989  U.S. 
Surgeon  General's  Report  on  Smoking, 
Reducing  the  Health  Consequences  of 
Smoking:  25  Years  of  Progress,  states 
that  the  group  hypnosis  method  used  by 
respondents  is  one  of  the  most  effective 
ways  to  stop  smoking.  The  proposed 
order  (Part  I.D.)  further  generally 
prohibits  proposed  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study, 
survey,  or  report.  Finally,  the  order  (Part 
I.C.)  requires  proposed  respondents  to 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  any  representation  about 
the  relative  or  absolute  performance  or 
efficacy  of  any  smoking  cessation  or 
weight  loss  program,  before  they  make 
such  a  claim. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  94-4964  Filed  3-3-94;  8:45  am] 

BILLING  CODE  67S0-01-M 


[File  No.  941  0005] 

Columbia  Healthcare  Corporation,  et 
a!.;  Proposed  Consent  Agreement  with 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  respondents  to 
divest  the  HCA  Aiken  Regional  Medical 
Center,  in  South  Carolina,  to 
Commission-approved  acquirers  and  to 
complete  the  divestiture  within  twelve 
months,  or  else  consent  to  the 
appointment  of  a  trustee  to  consummate 
the  divestiture.  In  addition,  the  order 
would  prohibit  the  respondents  from 
acquiring  or  transferring,  without  prior 
Commission  approval,  any  acute  care 
hospital  in  the  Augusta-Aiken  area. 
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DATES:  Comments  must  be  received  on 
or  before  May  3.  1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Fa.  Ave..  NVV.. 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Voss,  FTC/S3115.  Washington. 
DC  20580.  (202)  3262750. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

In  the  Matter  of:  Columbia  Healthcare 
Corporation,  a  corporation,  and  HCA- 
Hospital  Corporation  of  America,  a 
corporation. 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  into  the  proposed 
acquisition  of  HCA-Hospital 
Corporation  of  America  ("HCA")  by 
Columbia  Healthcare  Corporation 
("Columbia"),  and  it  now  appearing  that 
Columbia  and  HCA.  hereinafter 
sometimes  referred  to  as  proposed 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets  and  to  cease  and  desist 
from  certain  acts; 

It  is  hereby  agreed  by  and  between 
Columbia  and  HCA.  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Columbia 
Healthcare  Corporation  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  principal 
place  of  business  at  201  West  Main 
Street.  Louisville.  Kentucky  40202. 

2.  Proposed  respondent  HCA-Hospital 
Corporation  of  America  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  principal 
place  of  business  at  One  Park  Plaza, 
Nashville.  Tennessee  37203. 


3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement;  and 

(d)  Any  claim  under  the  Equal  Access  to 
)ustice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  divest  and  to  cease 
and  desist  shall  have  the  same  force  and 
effect  and  may  be  ahered.  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed. respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
ser\  ice.  Proposed  respondents  waive 


any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  this  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  may  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Columbia"  means  Columbia 
Healthcare  Corporation,  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of 
Delaware,  with  its  principal  place  of 
business  at  201  West  Mdin  Street. 
Louisville.  Kentucky  40202.  as  well  as 
its  directors,  officers,  employees,  agents, 
representatives,  parents,  divisions 
subsidiaries,  affiliates,  and  their 
respective  successors  and  assigns,  and 
the  directors,  officers,  employees, 
agents,  or  representatives  of  Columbia's 
divisions,  subsidiaries,  affiliates,  and 
their  respective  successors  and  assigns. 

B.  "HCA"  means  HCA-Hospital 
Corporation  of  America,  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of 
Delaware,  with  its  principal  place  of 
business  at  One  Park  Plaza,  Nashville. 
Termessee  37203.  as  well  as  its 
directors,  officers,  employees,  agents, 
representatives,  parents,  divisions, 
subsidiaries,  affiliates,  and  their 
respective  successors  and  assigns,  and 
the  directors,  officers,  employees, 
agents,  or  representatives  of  HCA's 
divisions,  subsidiaries,  affiliates,  and 
their  respective  successors  and  assigns. 

C.  "Respondents"  means  Columbia 
and  HCA.  collectively  and  mdividually. 

D.  "Acute  care  hospital  "  means  a 
health  facility,  other  than  a  federally 
owned  facility,  having  a  duly  organized 
governing  body  with  overall 
administrative  and  professional 
responsibility,  and  an  organized 
medical  staff,  that  provides  24-hour 
inpatient  care,  as  well  as  outpatient 
services,  and  having  as  a  primary 
function  the  provision  of  inpatient 
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servicas  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 

E.  To  "acquire  an  acute  care  hospital" 
means  to  directly  or  indirectly  acquire 
the  whole  or  any  part  of  the  assets  of  an 
acute  care  hospital:  to  acquire  the  whole 
or  any  part  of  the  stock  or  share  capital 
of,  the  right  to  designate  directly  or 
indirectly  directors  or  trustees  of.  or  any 
equity  or  other  interest  in.  any  person 
which  operates  an  acute  care  hospital; 
or  to  enter  into  any  other  arrangement 
to  obtain  direct  or  indirect  ownership, 
management  or  control  of  an  acute  care 
hospital  or  any  part  thereof,  including 
but  not  Umited  to  a  lease  of  or 
management  contract  for  an  acute  care 
hospital. 

F.  To  "operate  an  acute  care  hospital" 
means  to  own,  lease,  manage,  or 
otherwise  control  or  direct  the 
operations  of  an  acute  care  hospital, 
directly  or  indirectly. 

C.  "Affiliate"  means  any  entity  whose 
management  and  policies  are  controlled 
in  any  way,  directly  or  indirectly,  by  the 
person  with  which  it  is  affiliated. 

H.  "Person"  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture  or  other  business  or  leg^Sl  entity, 
including  any  governmental  agency. 

I.  "Augusta- Aiken"  means  the  three- 
county  area  consisting  of  the  counties  of 
Richmond  and  Columbia  in  Georgia  and 
.\iken  County  in  South  Carolina. 

J.  "HCA  Aiken  Regional  Medical 
Center"  means  the  general  acute  care 
hospital  currently  owned  and  operated 
bv  HCA  at  202  University  Parkway, 
A'iken,  South  Carolina  29801 ,  all  of  its 
title,  properties,  stock,  rights,  privileges, 
and  other  assets  and  interests,  and  all 
other  related  HCA  assets  and  interests  in 
Augusta-Aiken,  of  whatever  nature, 
tangible  and  intangible,  including 
without  limitation  all  medical  office 
buildings,  other  buildings,  machinery, 
equipment,  and  other  property  of 
whatever  description,  except  for 
accounts  receivable  and  cash. 

K.  "Commission"  means  the  Federal 
Trade  Commission. 

II 

It  is  further  ordered  that;  A.  Within 
twelve  (12)  months  after  the  date  this 
Order  becomes  final,  respondents  shall 
divest,  absolutely  and  in  good  faith, 
HCA  Aiken  Regional  Medical  Center. 
HCA  Aiken  Regional  Medical  Center 
shall  be  divested  only  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission,  and  only  in  a 
manner  that  receives  the  prior  approval 
rf  the  Commission.  A  condition  of 
approval  by  the  Commission  of  the 


divestiture  shall  be  a  written  agreement 
by  the  party  or  parties  acquiring  HCA 
Aiken  Regional  Medical  Center  that  it 
will  not  sell  for  a  period  often  (10) 
years  from  the  date  of  the  divestiture, 
directly  or  indirectly,  through 
subsidiaries,  partnerships  or  otherwise, 
without  the  prior  approval  of  the 
Commission.  HCA  Aiken  Regional 
Medical  Center  to  any  other  person  who 
operates,  or  will  operate  immediately 
following  such  sale,  any  other  acute  care 
hospital  in  Augusta-Aiken.  The  purpose 
of  the  divestiture  required  by  this  Order 
is  to  ensure  the  continuation  of  HCA 
Aiken  Regional  Medical  Center  as  an 
ongoing,  viable  acute  care  hospital  and 
to  remedy  the  lessening  of  competition 
alleged  in  the  Commission's  compliant. 

B.  Respondents  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 
Separate,  attached  hereto  and  made  a 
part  hereof  as  Apf)endix  I.  Said 
Agreement  shall  continue  in  effect  until 
such  time  as  respondents  have  divested 
HCA  Aiken  Regional  Medical  Center  or 
until  such  other  time  provided  in  the 
Agreement  to  Hold  Separate. 

C.  Pending  divestiture,  respondents 
shall  take  such  action  as  is  necessary  to 
maintain  the  viability  and  marketability 
of  HCA  Aiken  Regional  Medical  Center 
and  shall  not  cause  or  permit  the 
destruction,  removal  or  impairment  of 
any  assets  or  businesses  of  HCA  Aiken 
Regional  Medical  Center,  except  in  the 
ordinary  course  of  business  and  except 
for  ordinary  wear  and  tear. 

Ill 

It  is  further  ordered  that:  A.  If 
respondents  have  not  divested, 
absolutely  and  in  good  faith  and  with 
the  prior  approval  of  the  Commission, 
HCA  Aiken  Regional  Medical  Center  as 
required  by  Paragraph  II  of  this  Order 
within  twelve  (12)  months  after  the  date 
this  Order  becomes  final,  the 
Commission  may  appoint  a  trustee  and 
respondents  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  effect  the  divestiture 
required  by  Paragraph  II  of  this  Order. 
In  the  event  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  Section  5(/)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45  {/) 
or  any  other  statute  enforced  by  the 
Commission,  respondents  shall 
similarly  consent  to  the  appointment  of 
a  trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  apfKJint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  a  civil  penalties  or  any 
other  relief  available  to  it,  including  a 
court-appointed  trustee,  pursuant  to 
section  5(/)  of  the  Federal  Trade 


Commission  Act,  or  any  other  statute 
enforced  by  the  Commission,  for  any 
failure  by  the  respondents  to  comply 
with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this  Order, 
respondents  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers, 
authorities,  duties  and  responsibilities: 

1.  The  Commission  shall  select  the  trustee, 
subject  to  the  consent  of  respondents,  which 
consent  shall  not  be  unreasonably  withheld. 
The  trustee  shall  be  a  person  with  experience 
and  expertise  in  acquisitions  and  divestitures 
of  acute  care  hospitals.  If  respondents  have 
not  opposed,  in  writing,  the  selection  of  any 
trustee  within  ten  (10)  days  after  notice  by 
the  staff  of  the  Commission  to  respondents  of 
the  identity  of  any  proposed  trustee, 
respondents  shall  be  deemed  to  have 
consented  to  the  selection  of  the  proposed 
trustee. 

2.  The  trustee  shall  have  the  exclusive 
power  and  authority,  subject  to  the  prior 
approval  of  the  Commission,  to  divest  HCA 
Aiken  Regional  Medical  Center. 

3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  approval  of  the  trust 
agreement  described  in  Paragraph  III.B.8  of 
this  Order  to  accomplish  the  divestiture, 
which  shall  be  subject  to  the  prior  approval 
of  the  Commission.  If.  however,  at  the  end  of 
the  eighteen-month  period  the  trustee  has 
submitted  a  plan  of  divestiture  or  believes 
that  divestiture  can  be  accomplished  within 
a  reasonable  time,  the  divestiture  period  may 
be  extended  by  the  Commission,  or  by  the 
Court  for  a  court-apfKiinted  trustee;  provided, 
however,  that  the  divestiture  period  may 
only  be  extended  two  (2)  times. 

4.  The  trustee  shaU  have  full  and  complete 
access  to  the  personnel,  books,  records  and 
facilities  relating  to  HCA  Aiken  Regional 
Medical  Center,  or  any  other  relevant 
information,  as  the  trustee  may  reasonably 
request.  Respondents  shall  develop  such 
financial  or  other  information  as  such  trustee 
may  reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the  trustee. 
Respondents  shall  take  no  action  to  interfere 
with  or  impede  the  trustees  accomplishment 
of  the  divestiture.  Any  delays  in  divestiture 
caused  by  res{K)ndents  shall  extend  the  time 
for  the  divestiture  under  this  Paragraph  111  in 
an  amount  equal  to  the  delay,  as  determined 
by  the  Commission  or  the  Court  for  a  court- 
appointed  trustee. 

5.  Subject  to  resf)ondents'  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  II  of  this 
Order,  the  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable  price 
and  terms  available  with  each  acquiring 
entity  for  the  divestiture  of  HCA  Aiken 
Regional  Medical  Center.  The  divestiture 
shall  be  made  in  the  manner  set  out  in 
Paragraph  II  of  this  Order;  provided, 
however,  that  if  the  trustee  receives  bona  fide 
offers  from  more  than  one  acquiring  entity, 
and  if  the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring  entity  or 
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entities  selected  by  respondents  from  among 
those  approved  by  the  Commission. 

6.  The  trustee  shall  serve,  without  bond  or 
other  security,  at  the  cost  and  expense  of 
respondents,  on  such  reasonable  and 
customary  terms  and  conditions  as  the 
Commission  or  a  Court  may  set.  The  trustee 
shall  have  authority  to  employ,  at  the  cost 
and  expanse  of  respondents,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  or  other  representatives  and 
assistants  as  are  reasonably  necessary  to  carry 
out  the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the  Commission 
and,  in  the  case  of  a  court-appointed  trustee, 
by  the  Court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  respondents  and  the  tnistee's 
power  shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission  arrangement 
contingent  on  divestiture  through  the  trustee. 

7.  Respondents  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against  any 
losses,  claims,  damages,  or  liabilities  arising 
in  any  manner  out  of,  or  in  connection  with, 
the  trustee's  duties  under  this  Order. 

8.  Within  thirty  (30)  days  after 
appointment  of  the  trustee,  and  subject  to  the 
prior  approval  of  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  of  the 
Court,  respondents  shall  execute  a  trust 
agreement  that  transfers  to  the  trustee  all 
rights  and  powers  necessary  to  permit  the 
trustee  to  effect  the  divestiture  required  by 
this  Order. 

9.  If  the  trustee  ceases  to  act  or  fails  to  act 
diligently,  a  substitute  trustee  shall  be 
appointed  in  the  same  manner  as  provided  in 
Paragraph  III, A.  of  this  Order. 

10.  The  Commission  or.  in  the  case  of  a 
court-appointed  trustee,  the  Court  may  on  its 
own  initiative  or  at  the  request  of  the  trustee 
issue  such  additional  orders  or  directions  as 
may  be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by  this 
Order. 

11.  The  trustee  shall  have  no  obligation  or 
authority  to  operate  or  maintain  HCA  Aiken 
Regional  Medical  Center. 

12.  The  trustee  shall  report  in  writing  to 
respondents  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  the  divestiture. 


IV 


It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  no  respondent  shall, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  pailnerships,  or 
otherwise: 

A.  Acquire  any  acute  care  hospital  in 
Augusta-Aiken;  or 

B.  Permit  any  acute  care  hospital  it 
operates  in  Augusta-Aiken  to  be  acquired  by 
any  person  that  op)erates,  or  will  operate 
immediately  following  such  acquisition,  any 
other  acute  care  hospital  in  Augusta-Aiken. 


Provided,  however,  that  no 
acquisition  shall  be  subject  to  this 
Paragraph  IV  of  this  Order  if  the  fair 
market  value  of  (or,  in  case  of  a 
purchase  acquisition,  the  consideration 
to  be  paid  for)  the  acute  care  hospital  or 
part  thereof  to  be  acquired  does  not 
exceed  one  million  dollars  ($1,000,000). 

V 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  respondents  shall  not 
permit  all  or  any  substantial  part  of  any 
acute  care  hospital  they  operate  in 
Augusta-Aiken  to  be  acquired  by  any 
other  person  (except  pursuant  to  the 
divestiture  required  by  Paragraph  II  of 
this  Order)  unless  the  acquiring  person 
files  with  the  Commission,  prior  to  the 
closing  of  such  acquisition,  a  written 
agreement  to  be  bound  by  the  provisions 
of  this  Order,  which  agreement 
respondents  shall  require  as  a  condition 
precedent  to  the  acquisition. 

VI 

It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  wTitten  request  and  on  reasonable 
notice  to  respondents  made  at  their 
principal  offices,  respondents  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in  the 
presence  of  counsel,  to  inspect  and  copy  all 
books,  ledgers,  accounts,  correspondence, 
memoranda  and  all  other  records  and 
documents  in  respondents'  possession  or 
control  relating  to  any  matter  contained  in 
this  Order;  and 

B.  Upon  five  days'  notice  to  respondents 
and  without  restraint  or  interference  from 
respondents,  to  interview  their  officers  or 
employees,  who  may  have  counsel  present, 
regarding  such  matters. 

VII 

It  is  further  ordered  that:  A.  Within 
sixty  (60  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  respondents  have  fully 
satisfied  the  divestiture  obligations  of 
this  Order,  respondents  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  and  have 
complied  with  the  Order.  Respondents 
shall  include  in  their  compliance 
reports,  among  other  things  that  are 
required  from  time  to  time,  a  full 
description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestiture  required  by  this 
Order,  including  the  identity  of  all 
parties  contacted.  Respondents  also 
shall  include  in  their  compliance 


reports  copies  of  all  written 
communications  to  and  from  such 
parties,  and  all  internal  memoranda, 
reports,  and  recommendations 
concerning  the  required  divestiture. 
B.  Annually,  beginning  on  the  first 
anniversary  of  the  date  this  Order 
becomes  final,  and  continuing  for  nine 
(9)  years  thereafter,  respondents  shall 
submit  a  verified  report  demonstrating 
the  manner  in  which  they  have 
complied  and  are  complying  with  this 
Order. 

VIII 

/( is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change,  such  as  dissolution,  assignment, 
sale  resuhing  in  the  emergence  of  a 
successor  corporation  or  association,  the 
creation  or  dissolution  of  subsidiaries  or 
affiliates,  or  any  other  change  in 
respondents  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

Appendix  I — Agreement  to  Hold 
Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  among 
Columbia  Healthcare  Corporation,  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  at  201 
West  Main  Street,  Louisville,  Kentucky 
40202,  and  HCA-Hospital  Corporation 
of  America,  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
I>elaware.  with  its  principal  place  of 
business  at  One  Park  Plaza,  Nashville, 
Tennessee  37203  (collectively  and 
individually  referred  to  as 
"respondents");  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41.  et  seq.  (collectively,  the 
"Parties"). 

Whereas,  on  or  about  October  2,  1993, 
Columbia  Healthcare  Corporation 
entered  into  an  agreement  to  acquire  all 
of  the  voting  stock  of  HC'\-Hospital 
Corporation  of  America  (hereinafter  the 
"Acquisition");  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 
and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order')  which 
would  require  divestiture  of  HCA  Aiken 
Regional  Medical  Center  ("ARMC")  in 
Aiken,  South  Carolina,  the  Commission 
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must  place  the  Consent  Order  on  the 
public  record  for  a  period  of  at  least 
sixty  (60)  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  assets  and  businesses  of 
.\R.MC  during  the  period  prior  to  the 
issuance  of  tiie  Consent  Order  by  the 
Commission  (after  the  60-day  public 
notice  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
legahty  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  ARMC  as 
described  in  Paragraph  II  of  the  Consent 
Order,  and  the  Commission's  right  to 
seek  to  restore  ARMC  as  a  viable 
independent  acute  care  hospital;  and 

Wriereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preser\e  ARMC  as  a  viable 
independent  acute  care  hospital 
pending  its  divestiture,  and 

(li)  Remedy  any  anticompetitive 
effects  of  the  AcquisiUon;  and 

Whereas,  respondents'  entering  into 
this  Agreement  shall  in  no  way  be 
construed  as  an  admission  by 
respondents  that  the  Acquisition  is 
illegal;  and 

VVhereas.  respondents  understand  that 
no  act  or  transaction  contemplated  by 
this  Agreement  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  contained  in  this  Agreement. 

Now,  therefore,  the  parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  unless 
the  Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  further 
relief  from  respondents  with  respect  to 
the  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Agreement  and  the 
Consent  Order  to  which  it  is  annexed 
and  made  a  part  thereof,  and  in  the 
event  the  required  divestiture  is  not 
accomplished,  to  seek  divestiture  of 
ARMC  as  held  separate  pursuant  to  this 
Agreement,  as  follows: 

1.  Resf>ondents  agree  tci  execute  and  be 
bound  by  the  attached  Consent  Order. 

2.  Respondents  agree  that  from  the  date 
this  Agreement  is  accepted  until  the  earliest 
of  the  dates  listed  in  subparagraphs  2.a-2.c. 


they  will  comply  with  the  provisions  of 
paragraph  3  of  this  Agreement. 

a.  "Three  business  days  after  the 
Commission  withdraws  its  acceptance  of  the 
Consent  Order  pursuant  to  the  provisions  of 
Section  2.34  of  the  Commission's  Rules: 

b.  120  days  after  publication  in  the  Federal 
Register  of  the  Consent  Order,  unless  by  that 
date  the  Commission  has  issued  such  Order; 
or 

c.  The  day  after  the  divestiture  required  by 
the  Consent  Order  has  been  completed. 

3.  Respondents  will  hold  the  assets  and 
businesses  of  ARMC  as  they  are  presently 
constituted  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  ARMC,  as  it  is  presently  constituted, 
shall  be  held  separate  and  apart  and  shall  be 
operated  independent  of  respKjndents 
(meaning  here  and  hereinafter,  respondents 
excluding  ARMC)  except  to  the  extent  that 
respondents  must  exercise  direction  and 
control  over  ARMC  to  assure  compliance 
with  this  Agreement. 

b.  Respondents  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly.  ARMC  or  any  of  its  operations  or 
businesses;  provided,  however,  that 
respondents  may  exercise  only  such 
direction  and  control  over  ARMC  as  is 
necessary  to  assure  complicince  with  this 
Agreement. 

c.  Respondents  shall  maintain  th^  viability 
and  marketability  of  ARMC  and  shall  not 
sell,  transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  its  marketability  or  viability. 

d.  Except  for  the  single  respondent 
director,  officer,  employee,  or  agent  serving  . 
on  the  "New  Board"  or  "Management 
Committee"  (as  defined  in  subparagraph 
3..h),  respondents  shall  not  permit  any 
director,  officer,  employee,  or  agent  of 
respondents  to  also  be  a  director,  officer  or 
employee  of  ARMC. 

e.  Except  as  required  by  law,  and  except  to 
the  extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating  the 
Acquisition,  defending  investigations  or 
litigation,  or  negotiating  agreements  to 
disfiose  of  assets.  resfKjndents  shall  not 
receive  or  have  access  to,  or  use  or  continue 
to  use,  any  "material  confidential 
information"  of  ARMC  not  in  the  public 
domain.  Any  such  information  that  is 
obtained  pursuant  to  this  subparagraph  shall 
only  be  used  for  the  purpose  set  out  in  this 
subparagraph.  ("Material  confidential 
information,"  as  used  herein,  means 
comjjetitively  sensitive  or  proprietary 
information  not  independently  known  to 
respondents  from  sources  other  than  ARMC, 
and  includes  but  is  not  limited  to  customer 
lists,  price  lists,  marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets.) 

f.  Respondents  shall  not  change <he 
composition  of  the  management  of  ARMC 
except  that  the  directors  or  members  serving 
on  the  New  Board  or  Management  Committee 
of  ARMC  (as  defined  in  subparagraph  3  h) 
shall  have  the  piower  to  remove  employees 
for  cause. 

g.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  3. a-3.f  hereof, 


shall  be  subject  to  a  majority  vote  of  the  New 
Board  or  Management  Committee  (as  defined 
in  subparagraphs  3.h). 

h.  Respondents  shall  either  separately 
incorporate  ARMC  and  adopt  new  Articles  of 
Incorporation  and  By-laws  that  are  not 
inconsistent  with  other  provisions  of  this 
Agreement  or  establish  separate  business 
ventures  with  articles  of  agreement  covering 
the  conduct  of  ARMC  in  accordance  with  this 
Agreement.  Respondents  shall  also  elect  a 
new  three  person  t)oard  of  directors  ("New 
Board")  or  Management  Committee 
("Management  Qimmenttee")  of  ARMC. 
Respondents  may  elect  the  directors  to  the 
New  Board  or  select  the  memtiers  of  the 
Management  Committee;  provided,  however, 
that  such  New  Board  or  Management 
Committee  shall  include  no  more  than  one 
respondent  director,  officer,  employee,  or 
agent.  Except  as  permitted  by  this 
Agreement,  the  director  of  the  New  Board  or 
memtjer  of  the  Management  Committee  who 
is  also  a  resp>ondent  director,  officer, 
employee  or  agent,  shall  not  receive  in  his  or 
her  capacity  as  a  New  Board  director  or 
Management  Committee  member  material 
confidential  information  and  shall  not 
disclose  any  such  information  received  under 
this  Agreement  to  respondents  or  use  it  to 
obtain  any  advantage  for  respondents.  Said 
director  of  the  New  Board  or  member  of  the 
Management  Committee  who  is  also  a 
respondent  director,  officer,  employee  or 
agent,  shall  enter  a  confidentiality  agreement 
prohibiting  disclosure  of  material 
confidential  information  (as  that  term  is 
defined  in  subparagraph  3.e).  Such  New 
Board  director  or  Management  Com.miffee 
member  shall  participate  in  matters  which 
come  before  the  New  Board  or  Management 
Committee  only  for  the  limited  purpose  of 
considering  a  capital  investment  or  other 
transaction  exceeding  SI, 000. 000  and 
carrying  out  respondents'  responsibility  to 
assure  that  ARMC  is  maintained  in  such 
manner  as  will  permit  its  divestiture  as  an 
ongoing,  viable  acute  care  hospital.  Except  as 
permitted  by  this  Agreement,  such  New 
Board  director  or  Management  Committee 
member  shall  not  participate  in  any  matter, 
or  attempt  to  influence  the  votes  of  the  other 
directors  or  Management  Committee 
members  with  respect  to  matters,  that  would 
involve  a  conflict  of  interest  if  respondents 
and  ARMC  were  separate  and  independent 
entities.  Meetings  of  the  New  Board  or 
Management  Committee  during  the  term  of 
this  Agreement  shall  be  stenographically 
transcribed  and  the  transcripts  retained  for 
two  (2)  years  after  the  termination  of  this 
Agreement. 

i.  All  earnings  and  profits  of  ARMC  shall 
be  retained  separately  in  ARMC.  if  necessary, 
respondents  shall  provide  ARMC  with 
sufficient  working  capital  to  op>erate  at  its 
current  rate  of  operation,  and  to  carry  out  any 
capita!  improvement  plans  for  AR.MC  which 
have  already  been  approved. 

j.  Should  the  Federal  Trade  Commission 
seek  in  any  proceeding  to  compel 
respondents  (meaning  here  and  hereinafter 
respondents  including  ARMC)  to  divest 
ARMC,  or  to  seek  any  other  injunctive  or 
equitable  relief,  respondents  shall  not  raise 
any  objection  based  upon  the  expiration  of 
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the  applicable  Hart-Scott-Rodmo  .\atitrust 
Improvements  Act  waiting  jjeriod  or  the  fact 
that  the  Commission  has  permitted  the 
Acquisition.  Respondents  also  waive  all 
rights  to  contest  the  validity  of  this 
Agreement. 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Agreement, 
subject  to  any  legally  recognized  privilf^e, 
and  upon  written  request  with  reasonable 
notice  to  respondents  made  to  their  principal 
officer,  respondents  shall  permit  any  duly 
authorized  representative  or  representatives 
of  the  Commission: 

a.  Access  during  the  ofBce  hours  of 
respondents  and  in  the  presence  of  counsel 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda,  and 
other  records  and  documents  in  the 
possession  or  under  the  control  of 
respondents  relating  to  compliance  with  this 
Agreement: 

b.  Upon  five  (5)  days"  notice  to 
resfjondents,  and  without  restraint  or 
interference  from  respondents,  to  interview 
officers  or  employees  of  respondents,  who 
may  have  counsel  present  regarding  any 
such  matters. 

5.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  and 
agreement  to  a  proposed  consent  order 
from  Columbia  Healthcare  Corporation 
("Columbia")  and  HCA-Hospital 
Corporation  of  America  ("HCA").  The 
agreement  would  settle  charges  by  the 
Federal  Trade  Commission  that 
Columbia's  proposed  acquisition  of  100 
percent  of  the  voting  stock  of  HCA 
would  have  violated  Section  7  of  the 
Clayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act  if  it  had  been 
carried  out. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  issue 
and  serve  the  agreement's  proposed 
order. 

Both  Columbia  and  HCA  (the 
"respondents")  own  and  operate  acute 
care  hospitals  in  various  states, 
including  acute  care  hospitals  in  a 
three-coimty  urban  area  that  includes 
the  cities  of  Augusta.  Georgia,  and 
Aiken,  South  Carolina  ("Augusta- 
Aiken").  The  complaint  accompan\-ing 
the  proposed  consent  order  concerns  the 
proposed  acquisition's  impact  upon 
competition  for  acute  care  hospital 
services  in  Augusta- Aiken.  According  to 


the  complaint,  Columbia  owns  and 
operates  Augusta  Regional  Medical 
Center  in  Augusta,  Georgia.  HCA  owns 
and  operates  HCA  Aiken  Regional 
Medical  Center,  located  about  15  miles 
northeast  of  Augtista,  Georgia  in  Aiken. 
South  Carolina. 

The  consent  order  would,  if  finally 
accepted  by  the  Commission,  settle 
charges  that  the  acquisition  may 
siibsianlially  lessen  competition  in  the 
Augusta-Aiicen  hospital  market.  The 
complaint  alleges  that  Columbia  and 
HCA  are  competitors  in  the  market  for 
acute  care  hospital  services  in  Augusta- 
Aiken.  The  AugBsta- Aiken  hospital 
market,  according  to  the  ccanplaint,  was 
already  highly  concentrated,  and  entry 
by  new  competitors  would  be  difficult. 
The  complaint  alleges  that  the 
Commission  has  reason  to  believe  that 
the  acquisition  would  have 
anticompetitive  effects  in  the  Augusta- 
Aiken  hospital  market,  in  violation  of 
Section  7  of  the  Clayton  Act  and  Section 
5  of  the  Federal  Trade  Commission  .\ct. 
unless  an  effective  remedy  eliminates 
such  anticonapetitive  effects. 

The  order  accepted  for  pubbc 
comment  contains  provisions  requiring 
the  divestiture  of  HCA  Aiken  Regional 
Medical  Center  in  Aiken,  South 
Carolina.  The  purpose  of  the  divestiture 
is  to  ensure  the  continuation  of  HCA 
Aiken  Regional  Medical  Center  as  an 
ongoing,  viable  acute  care  hospital 
independent  of  Columbia,  and  to 
remedy  the  lessening  of  competition  in 
the  Augusta-Aiken  hospital  market 
resulting  from  the  acquisition. 

The  proposed  order  allows  the 
respondents  to  divest  HCA  Aiken 
Regional  medical  Center  to  one  or  more 
acquirers  with  the  prior  approval  of  the 
Commission.  Under  the  terms  of  the 
order,  the  required  divestiture  would  be 
completed  within  twelve  months  of  the 
date  the  order  becomes  final.  If  the 
required  chvestiture  were  not  coqjpleted 
within  the  twelve-month  period,  the 
respondents  would  consent  to  the 
appointment  of  a  trtistee,  who  would 
have  eighteen  additional  months  to 
effect  the  divestiture.  The  hold  separate 
agreement  executed  as  part  of  the 
consent  order  requires  the  respondents, 
until  the  completion  of  the  divestiture 
or  as  otherwise  specified,  to  hold 
separate  and  preserve  all  of  the  a.ssets 
and  businesses  of  HCA  Aiken  Regional 
Medical  Center. 

The  proposed  order  provides  that 
approval  by  the  Commission  of  the 
divestiture  shall  be  conditioned  upon 
the  agreement  by  the  acquirer  that,  for 
ten  years  from  the  date  of  the 
divestiture,  it  will  not  sell,  without  the 
prior  approval  of  the  Commission.  HCA 
Aiken  Regional  Medical  Center  to 


another  person  operating  (or  in  the 
process  of  acquiring)  any  other  acute 
care  hospital  in  the  area. 

The  order  would  prohibit  the 
respondents  from  acquinng  anv  acute 
care  hospital  in  Augusta- Aaken  without 
the  prior  approval  of  the  Federal  Trade 
CommissiQO.  It  would  also  prohibit  the 
respondents  from  transfemng.  without 
prior  Commission  approval,  anv  acute 
care  hospital  they  operate  in  Augusta- 
.\iken  to  another  person  operatirtg  (or  in 
the  process  of  acquinng)  an  acute  care 
hospital  in  the  area  These  provisions, 
in  combination,  would  give  the 
Commission  authority  to  prohibit  any 
substantial  combination  of  the  acute 
care  hospital  operations  of  the 
respondents  with  those  of  anv  other 
acute  care  hospital  in  Augusta- Aiken, 
unless  the  respondents  convinced  the 
Commission  that  a  particular 
transaction  would  not  endanger 
competition  in  the  Augusta-Aiken 
hospital  market.  The  provisions  would 
not  apply  to  acquisitions  or  sales  wh€»re 
the  value  of  the  transferred  assets  is  $1 
million  or  less,  and  the  provisions 
would  expire  ten  years  after  the  order 
becomes  final. 

For  ten  years,  the  order  would 
prohibit  the  respondents  from 
transferring  all  or  any  substantial  part  of 
any  hospital  in  Augusta- Aiken  to  a  non- 
respondent  without  first  filing  with  the 
Commission  an  agreement  by  the 
transferee  to  be  bound  by  the  order. 

The  purpose  of  this  arialysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  to  assist  the 
Commission  in  its  determination 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  order  or  to  modify  their  tenns  in 
any  way. 

the  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  respondents  that 
their  proposed  acquisition  would  have 
violated  the  law,  as  alleged  in  the 
Commission's  compliant, 
Donald  S.  Clark. 
Secretary. 

Statement  of  Commissioner  \far\  L. 
Azcuenaga  Concurring  in  Part  and 
Dissenting  in  Part  Columbia  Healthcare 
Corp./HCA 

Having  reason  to  believe  that  the 
Columbia  Healthcare  Corporation's 
acquisition  of  HCA-Hospital 
Corporation  of  America  may 
substantially  lessen  competition  in  the 
Augusta,  Georgia-Aiken.  South  Carolina 
market.  I  concur  in  the  decision  to 
require  divestiture  of  tlie  Aiken 
Regional  Medical  Center.  I  dissent  from 
the  decision  not  to  challenge  the 
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transaction  with  respect  to  the 
Chattanooga,  Tennessee  market. 

In  Chattanooga,  the  merger  will 
combine  HCA's  Parkridge  Medical 
Center  and  Columbia's  East  Ridge 
Hospital  in  an  already  highly 
concentrated  market.  In  1985.  after  a  hill 
administrative  hearing,  the  Commission 
ordered  HCA  to  divest  certain  assets, 
including  North  Park  Hospital,  which 
has  considerable  similarity  to  East 
Ridge.  Hospital  Corporation  of  America. 
106  F.T.C.  361.  affd.  807  F.2d  1381  (7th 
Cir.  1986).  Although  some 
characteristics  of  the  Chattanooga 
hospital  market  may  have  changed  since 
1985,  I  am  not  persuaded  that  the 
competitive  situation  is  so 
fundamentally  different  to  justify 
abandonment  of  the  Commission's 
earlier  position. 

Dissenting  Statement  of  Commissioner 
Deborah  K.  Owen  In  the  Matter  of 
Columbia  Healthcare  Corporation,  el  al. 

The  Commission  is  today  issuing  for 
public  comment  a  proposed  consent 
agreement  in  connection  with  the 
merger  of  two  of  the  nation's  largest 
hospital  chains,  Columbia  Healthcare 
Corporation  ("Columbia")  and  HCA- 
Hospital  Corporation  of  America 
("HCA").  The  proposed  consent 
agreement  permits  the  merger  to  go 
forvsai-d,  but  requires  the  combined  firm 
to  divest  one  of  its  two  hospitals  in  the 
Augusta,  Georgia/Aiken,  South  Carolina 
area.  I  dissent  from  the  decision  to 
accept  this  consent  agreement, 
principally  because  I  do  not  find  reason 
to  believe  that,  after  the  merger, 
anticompetitive  effects  are  likely  in  that 
geographic  market. 

I  cannot,  however,  conclude  with 
reasonable  confidence  that  the  proposed 
merger  has  no  anticompetitive  effects  in 
any  hospital  market  across  the  country. 
There  is  evidence  (although  incomplete) 
that  in  one  market,  the  consolidation  of 
the  Columbia  and  HCA  hospitals  may 
create  a  monopoly  that  could  injure 
consumers. 

In  that  matter,  one  of  the  hospitals 
satisfies  the  statistical  criteria  for  the 
hospital  merger  "safety  zone"  as  set 
forth  in  the  Statements  of  Enforcement 
Policy  in  the  Health  Care  Area,  adopted 
in  September  1993  by  the  Department  of 
Justice  and  the  Federal  Trade 
Commission  (over  my  dissent).'  Based 
on  its  size  alone,  the  acquisition  of  this 
hospital  has  been  declared  by  the 


federal  enforcement  agencies  to  be 
immune  from  antitrust  review.? 

This  is  not  to  suggest  that  the 
Commission  is  indifferent  to  the 
monopolization  of  all  hospital  markets. 
Last  week,  the  Commission  voted 
unanimously  to  authorize  staff  to  file  a 
preliminary  injunction  to  prevent  the 
merger  to  monopoly  of  the  only  two 
acute  carC  hospitals  in  Pueblo, 
Colorado.3  In  Pueblo,  the  requirements 
of  the  hospital  merger  "safety  zone" 
were  not  satisfied,  so  a  full  investigation 
and  analysis  of  the  likely  competitive 
effects  of  the  merger  were  undertaken, 
in  accordance  with  the  1992  Horizontal 
Merger  Guidelines.*  In  such  a 
traditional  analysis,  the  Commission 
considers  whether  the  merging  hospitals 
are  economically  viable,  whether 
significant  efficiencies  may  be  achieved 
by  combining  the  hospitals,  whether 
these  efficiencies  are  merger-specific, 
and  whether  cost  savings  are  likely  to  be 
passed  on  to  consumers  in  the  form  of 
lower  prices  or  higher  quality.  Most 
critically,  whether  the  anticipated 
efficiency  benefits  outweigh  the 
substantial  anticompetitive  risks 
associated  with  the  creation  of  a 
monopoly  is  also  evaluated.  Under  a 
Guidelines  analysis,  the  Commission's 
action  in  the  Pueblo  merger  suggests  a 
conclusion  that  the  likely 
anticompetitive  effects  outweigh  the 
possible  efficiencies  stemming  from  the 
merger. 

The  Commission  did  not,  however, 
conduct  a  thorough  investigation  of  the 
market  in  which  the  merger  of  Columbia 
and  HCA  may  have  created  a  monopoly. 
The  Commission  abandoned  its 
traditional  approach  to  merger  analysis 
upon  determining  that  the  HCA  hospital 
falls  within  the  "antitrust  safety  zone." 

In  sum,  the  Antitrust  Enforcement 
Policy  Statements  in  the  Health  Care 


'  Dppartment  of  lustice  and  Federal  Trade 
Comir.ission  Aniitrust  Enforcement  Policy 
Statements  in  the  Health  Care  Area,  4  Trade  Reg. 
Rep.  (CCH)  1  13.150;  Dissenting  Statement  of 
Commissioner  Deborah  K.  Owen  on  DO|/FTC 
Anlitrusl  Enforcement  Policy  Statements  in  the 
Health  Care  Area  (September  14,  1993). 


2  Department  of  Justice  and  Federal  Trade 
Commission  Antitrust  Enforcement  Policy 
Statements  in  the  Health  Care  Area.  4  Trade  Reg. 
Rep.  (CCH)  1  13.150  at  20.757: 

The  Agencies  will  not  challenge  any  merger 
between  two  general  acute-care  hospitals  where  one 
of  the  hospitals  (1)  has  an  average  of  fewer  than  100 
licensed  hieds  over  the  three  most  recent  years,  and 
(2)  has  an  average  daily  inpatient  census  of  fewer 
than  40  patients  over  the  three  most  recent  years, 
absent  extraordinary  circumstances.  This  antitrust 
safety  zone  will  not  apply  if  that  hospital  is  less 
than  5  years  old. 

It  is  not  clear  what  constitutes  "extraordinary 
circumstances"  within  the  contemplation  of  the 
Policy  Statement.  The  Commission's  action  today 
may.  however,  be  viewed  as  implicit  support  for  the 
proposition  that  a  merger  to  monopoly  does  not 
qualify  as  an  "extiaordinary  circumstance." 

1  Parkview  Episcopal  Medical  Center,  FTC  File 
No.  931-0125. 

'  U.S.  Department  of  Justice  and  Federal  Trade 
Commission  Horizontal  Merger  Guidelines, 
reprinted  in  4  Trade  Reg.  Rep.  (CQI)  1  13.104  (Apr. 
2,  1992). 


Area  may  have  claimed  their  first 
casualty.  Perhaps  a  full  investigation 
would  have  demonstrated  that  the 
merger,  though  creating  a  monopoly, 
posed  no  anticompetitive  problem.  But 
we  will  never  know  at  the  level  of 
confidence  that  consumers  have  a  right 
to  expect  of  us.  I  therefore  dissent. 

[Okt  9252] 

Sonic  Technology  Products,  Inc..  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California 
company  and  its  officers  from 
representing  that  any  ultrasonic  pest 
control  device  can  eliminate  rodent  or 
flea  infestations,  and  from 
misrepresenting  the  results  of  any 
scientific  studies  regarding  their 
ultrasonic  pest  control  products. 
DATES:  Comments  must  be  received  on 
or  before  May  3,  1994. 
ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Gold  or  David  Newman,  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  suite  570,  San  Francisco,  CA 
94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6{fl  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  3.25(0  of  the 
Commission's  Rules  of  Practice  (16  CFR 
3.25(0).  notice  is  hereby  given  that  the 
following  consent  agreement  containing 
a  consent  order  to  cease  and  desist, 
having  been  filed  with  and  accepted, 
subject  to  final  approval,  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  SONIC  TECHNOLOGY 
PRODUCTS.  INC.  a  corporation,  and  W. 
LOW'ELL  ROBERTSON,  individually  and  as 
an  officer  of  said  corporation,  and  BRIAN 
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PHILLIP  JOBE,  individually  and  as  an  officer 
of  said  corporation.  Docket  No.  9252. 

This  agreement,  by  and  between 
Sonic  Technology  Products,  Inc.,  a 
corporation,  and  W.  LowelJ  Robertson 
and  Brain  Phillip  }obe,  individually  and 
as  officers  of  Sonic  Technology 
Products,  Inc.,  and  counsel  for  the 
Federal  Trade  Commission,  is  entered 
into  in  accordance  with  the 
Commission's  Rule  governing  consent 
order  procedures.  Accordingly.  It  is 
hereby  agreed: 

1.  Respondent  Sonic  Technology 
Products,  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Nevada,  with  its  principal  place 
of  business  located  at  120  Richardson 
Street,  suite  C,  Grass  Valley.  California 
95945. 

Respondents  W.  Lowell  Robertson 
and  Brain  PhiUip  Jobe  are  officers  of 
said  corporation.  Individually  or  in 
concert  with  oth«^,  they  formulate, 
direct,  and  control  the  policies,  ads, 
and  practices  of  said  corp>oration.  Their 
office  and  place  of  business  is  the  same 
as  that  of  said  corporation. 

2.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  if  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  infonriation  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  mav  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event 
it  will  take  such  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  respondents  that 
the  law  has  been  violated  as  alleged  in 
the  attached  draf^  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 


6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commissioo,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursusmt 
to  the  provisions  of  section  3.25lf)  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
respondents,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  c&ase  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  respondents' 
address  as  stated  in  this  agreement  shall 
constitute  service.  Respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Respondents  have  read  the 
complaint  and  order  contemplated 
hereby.  They  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  Snal 

Order 

I 

It  is  ordered  that  Sonic  Technology 
Products,  Inc.,  f'Sonic"]  a  corporation, 
and  VV.  Lowell  Robertson  and  Brian 
Phillip  Jobe,  individually  and  as  officers 
of  said  corporation,  and  their  successors 
and  assigns,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  marketing,  offering  for  sale, 
sale,  or  distribution  of  the  "PestChaser," 
the  "Pestrepeller,"  or  any  other 
ultrasonic  pest  control  device,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication: 

A.  That  the  device  can  or  will 
eliminate  infestations  of  rodents; 

B.  That  the  device  can  or  will 
eliminate  or  reduce  infestations  of  fleas; 
or 


C.  That  the  device  can  or  will  repel 
fleas. 

n 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  the 
corporate  respondent's  officers,  and 
respondents'  representatives,  agents  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  ultrasonic 
pest  control  device,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forth vkith  cease  and  desist  from 
misrefM-esenting,  in  any  manner, 
directly  or  by  implication,  the  existence, 
contents,  validity,  results,  conclusions, 
interpretations  or  purpose  of  any  test, 
study  or  other  scientific  data. 

m 

It  is  further  order^  that  respondents, 
their  successors  and  assigns,  and  the 
corporate  respondent's  ofTicvrs.  and 
respondents'  representatives,  agents  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertisirig,  promotion.  ofSermg  for  sale, 
sale  or  distnbutrati  of  any  uitrasoiuc 
pest  control  device,  in  or  affecting 
commerce,  as  "commerce  "  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  that  tiie  "PestChaser,"  the 
Pestrepeller,  "  or  any  other  ultrasonic 
pest  control  device  will  increase  or 
assist  the  effectiveness  of  a  user's  efforts 
to  ehminate  or  reduce  infestafion.s  of 
rodents  or  other  pests  when  the  device 
is  used  in  conjunction  with  other  pest 
control  methods,  such  as  traps  or 
poisons;  or 

B.  Making,  directly  or  by  implication, 
any  representation  referring  or  relating 
to  the  (>erformance  or  efficacy  of  any 
such  device; 

unless  at  the  lime  of  making  such  a 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  sobiUantiates  the 
representation.  "Competent  and  reliable 
scientific  evidence"  shall  mean,  for 
purposes  of  this  Order,  those  tests, 
analyses,  research,  studies  or  other 
evidence  conducted  and  evaluated  in  an 
objective  roa.aner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  by  others  in  the  pvrofession  or 
science  to  yield  accurate  and  reliable 
results: 

Provided,  That  nothing  in  Section  III 
of  this  Order  shall  prevent  respondents 
from  truthfully  representing,  by  use  of 
the  words  "Registered  in  Canada."  that 
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the  Canadian  Department  of  Agriculture 
has  registered  the  PestChaser, 
Pestrepeller  or  any  other  ultrasonic  pest 
control  device,  and  permitted  the  sale  of 
such  device  in  Canada. 

IV 

/( is  further  ordered  that  respondents 
shall,  within  thirty  (30)  days  after  the 
date  of  service  of  this  order,  send  to 
each  catalog  company  with  whom 
respondents  have  done  business  since 
January  1.  1992,  a  copy  of  this  order  and 
a  notice  that  the  catalog  company  shall 
immediately  cease  using  or  relying  upon 
any  of  respondent's  advertising  or 
promotional  materials  containing 
representations  prohibited  by  this  order. 


It  if  further  ordered  that  for  three  (3) 
years  from  the  date  that  the 
representation  to  which  they  pertain  is 
last  disseminated,  respondents  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  mspection  and  copying; 

A.  All  materials  relied  upon  to 
substantiate  any  claim  or  representation 
covered  by  this  Order;  and 

B.  All  test  reports,  studies,  or  other 
materials  in  their  possession  or  control 
that  contradict,  qualify  or  call  into 
question  such  representation  or  the 
basis  upon  which  respondent  relied  for 
such  representation,  including 
complaints  from  consumers. 

VI 

/( is  further  ordered  that  for  three  (3) 
vears  from  the  date  of  issuance  of  this 
Order,  respondents  shall  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying  all  documents 
demonstrating  or  relating  to  compliance 
with  the  terms  of  this  Order,  including 
but  not  limited  to: 

A.  All  advertisements,  promotional 
materials,  documents,  or  other  materials 
relating  to  the  offer  of  sale  or  sale  of  any 
ultrasonic  pest  control  device;  and 

B.  All  consumer  complaints  and 
requests  for  refunds. 

It  is  further  ordered  that,  for  three  (3) 
years  from  the  date  of  issuance  of  this 
Order,  the  corporate  respondent,  its 
successors  and  assigns,  and  the 
individual  respondents,  shall  cause  a 
copy  of  this  Order  to  be  distributed  to 
each  purchaser  of  respondents' 
ultrasonic  pest  control  devices  for 
resale,  to  each  present  and  future 
managerial  employee  of  respondents, 
and  to  each  present  and  future 
saleperson  of  respondents'  products, 


whether  they  are  independent  sales 
agents  or  employees  of  respondents. 

VIII 

It  is  further  ordered  that,  for  five  (5) 
years  from  the  date  of  issuance  of  this 
Order,  respondents  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  or  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

IX 

It  is  further  ordered  that,  for  five  (5) 
years  from  the  date  of  issuance  of  this 
Order,  each  individual  respondent  shall 
notify  the  Commission,  by  submitting  a 
report,  in  writing,  of  any  change  in  his 
residence  or  business  address, 
occupation,  place  of  business,  or  place 
of  employment. 


/( is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Sonic  Technology 
Products,  Inc.,  a  Nevada  corporation, 
and  W.  Lowell  Robertson  and  Brian 
Phillip  Jobe,  individually  and  as  officers 
of  the  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  labeling  and 
advertising  of  the  PestChaser,  a  plug-in 
device  that  is  designed  to  emit  sound  in 
ultrasonic  frequencies,  i.e.,  frequencies 
inaudible  to  the  human  ear.  The 
Commission's  complaint  charges  that 
respondents'  advertising  contained  false 
and  unsubstantiated  representations 
concerning  the  PestChaser's  alleged 


ability  to  affect  rodents  and  fleas. 
Specifically,  the  complaint  alleges  that 
respondents  falsely  claimed  that  the 
PestChaser:  (1)  Eliminates  rodent 
infestations;  and  (2)  eliminates  or 
reduces  flea  infestations,  or  repels  fieas. 

The  complaint  further  alleges  that 
respondents  falsely  represented  that 
competent  and  reliable  scientific  tests 
have  established  that  the  above  efficacy 
claims  are  true.  The  complaint  also 
alleges  that  respondents  lacked 
substantive  for  the  claim  that  the 
PestChaser,  when  used  in  conjunction 
with  other  pest  control  methods,  such  as 
traps  and  poisons,  will  increase  the 
effectiveness  of  the  user's  efforts  to 
eliminate  or  reduce  infestations  of 
rodents  or  other  pests. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondents  from  claiming  that  their 
ultrasonic  pest  control  devices  can  or 
will:  (1)  Eliminate  infestations  of 
rodents;  (2)  eliminate  or  reduce 
infestations  of  fieas;  or  (3)  repel  fleas. 

Part  II  of  the  proposed  order  prohibits 
respondents  from  misrepresenting  the 
existence,  validity,  results,  conclusions, 
interpretations  or  purpose  of  any  test, 
study  or  other  scientific  data. 

Part  II!  of  the  proposed  order  requires 
respondents  to  possess  competent  and 
reliable  scientific  evidence  for:  (1)  any 
claim  that  any  ultrasonic  pest  control 
device  will  increase  or  assist  the 
effectiveness  of  a  user's  efforts  to 
eliminate  or  reduce  infestations  of 
rodents  or  other  pests  when  the  device 
is  used  in  conjunction  with  other  pest 
control  methods;  or  (2)  any 
representation  referring  or  relating  to 
the  performance  or  efficacy  of  any 
ultrasonic  pest  control  device.  Part  III 
further  provides  that,  notwithstanding 
this  requirement,  respondents  may 
truthfully  represent,  by  use  of  the  words 
"Registered  in  Canada,"  that  the 
Canadian  Department  of  Agriculture  has 
registered  their  ultrasonic  pest  control 
device,  and  permitted  the  sale  of  such 
device  in  Canada. 

The  proposed  order  also  requires 
respondents  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
and  to  notify  the  Commission  of  certain 
changes  in  the  business  or  employment 
of  the  named  individual  respondents. 

The  proposed  order  also  requires 
respondents  to  distribute  copies  of  the 
order  to  any  catalog  company  with 
whom  respondents  have  done  business 
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since  January  1,  1992,  to  present  and 
future  resellers  of  their  ultrasonic  pest 
control  devices,  and  to  their  managerial 
employees  and  salespeople. 
Respondents  must  also  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary: 
[FR  Doc.  94-4966  Filed  3-3-94:  8:45  am] 

BILLING  CODE  8750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  930-0441] 

Medical  Devices;  Reclassification  of 
the  Daily  Wear  Soft  and  Daily  Wear 
Nonhydrophilic  Plastic  Contact 
Lenses;  PremarKet  Notification  (510(k)) 
Guidance  Document  for  Daily  Wear 
Contact  Lenses;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  reclassifying  daily  wear  soft  and 
daily  wear  nonhydrophilic  plastic 
contact  lenses  from  class  III  (premarket 
approval)  into  class  II  (special  controls). 
This  reclassification  is  required  by  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA).  This  reclassification  only 
applies  to  daily  wear  soft  and  daily  wear 
nonhydrophilic  contact  lenses.  Lenses 
intended  for  extended  wear  will  remain 
in  class  III,  as  will  contact  lens 
accessories.  The  SMDA  also  requires 
FDA  to  put  into  place  any  regulatory 
safeguards  that  are  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  reclassified  lenses. 
Thus,  FDA  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Premarket  Notification  (510(k)) 
Guidance  Document  for  Daily  Wear 
Contact  Lenses."  The  guidance  sets 
forth  the  evidence  that  should  be 
submitted  to  FDA  to  demonstrate  the 
substantial  equivalence  of  new  daily 
wear  soft  and  daily  wear 
nonhydrophilic  plastic  contact  lenses  to 
lenses  already  marketed.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  final  rule  to  codify  the 
reclassification  of  the  daily  wear  contact 


lens  from  class  III  (premarket  approval) 
into  class  II  (special  controls). 
DATES:  The  reclassification  is  effective 
March  4,  1994.  Written  comments  on 
the  guidance  document  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  all  amendments  to 
pending  premarket  approval 
applications  (PMA's),  including  the 
PMA  or  PM.A  supplement  number,  to 
the  Food  and  Drug  Administration, 
Center  for  Devices  and  Radiological 
Health,  PMA  Document  Mail  Center 
(HFZ-401),  1390  Piccard  Dr.,  Rockville, 
MB  20850.  Submit  WTitten  requests  for 
singlecopies  of  "Premarket  Notification 
(510(k))  Guidance  Document  for  Daily 
Wear  Contact  Lenses"  to  the  Division  of 
Small  Manufacturers  Assistance  (HFZ- 
220),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-6597  or  800-638-2041. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  guidance  document  to  the  Dockets 
Management  Branch  (HFA-350),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-2205. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Statutory  Requirements 

The  SNfDA  (Pub.  L.  101-629),  which 
amended  the  medical  device  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321-394) 
contained  specific  provisions  on 
transitional  devices  (i.e.,  those  devices 
regulated  as  drugs  before  the  Medical 
Device  Amendments  of  1976  (Pub.  L. 
94-295)  became  law)  (see  section  520(1) 
of  the  act  (21  U.S.C.  360j(l))).  In  1976, 
Congress  classified  all  transitional 
products,  including  daily  wear  soft  and 
daily  wear  nonhydrophilic  plastic 
contact  lenses,  into  class  III  (premarket 
approval).  Essentially  the  SMDA, 
reflecting  congressional  concern  that 
many  transitional  devices  were  being 
over  regulated  in  class  III,  directed  FDA 
to  collect  certain  safety  and 
effectiveness  information  from  the 
manufacturers  of  transitional  devices 
and  review  the  classifications  of  those 


transitional  devices  that  still  remained 
in  class  III  to  determine  if  the  devices 
could  be  down  classified  to  class  II 
(special  controls)  or  class  I  (general 
controls). 

Under  section  520(1)(5)(B)  of  the  act. 
FDA  was  to  publish  regulations  by 
December  1, 1992,  either  leaving  the 
transitional  class  III  devices  in  class  in 
or  revising  their  classifications  down  to 
class  I  or  class  II.  However,  as  permitted 
by  section  520(l)(5)(c)  of  the  act,  the 
agency,  in  the  Federal  Register  of 
November  30,  1992  (57  FR  56586), 
published  a  notice  extending  the  period 
for  issuing  such  regulations  until 
December  1,  1993. 

With  respect  to  the  reclassification  of 
daily  wear  soft  and  daily  wear 
nonhydrophilic  plastic  contact  lenses, 
however,  the  SMDA  makes  further 
provision.  Section  4(b)(3)(A)  of  the 
SMDA  provides  that  notwithstanding 
the  provisions  for  reclassification  of 
other  transitional  devices,  FDA  shall  not 
retain  daily  wear  soft  or  daily  wear 
nonhydrophilic  plastic  contact  lenses  in 
class  III  unless  the  agency  determines 
that  the  devices  meet  the  statutory 
criteria  for  a  class  III  device.  Moreover, 
if  FDA  has  not  determined  that  these 
contact  lenses  must  remain  in  class  III 
and  published  its  finding  by  November 
28,  1993,  in  the  Federal  Register,  then 
under  section  4(b)(3)(D)  of  the  SMDA. 
FDA  "shall  issue  an  order  placing  the 
lenses  in  class  II." 

Both  the  language  and  legislative 
history  of  the  SMDA  make  it  clear  that 
the  reclassification  of  daily  wear  soft 
and  daily  wear  nonhydrophilic  contact 
lenses  shall  occur  as  a  matter  of  law 
unless  FDA  published  a  finding  that  the 
devices  should  remain  in  class  III.  FDA 
has  not  made  such  a  finding:  FDA 
believes  that  the  safety  and  effectiveness 
of  daily  wear  soft  and  daily  wear 
nonhydrophilic  plastic  contact  lenses 
can  be  ensured  through  specified 
"special  controls"  as  authorized  by  the 
SMDA.  Therefore,  the  agency  has  not 
made  and  published  any  finding  that 
daily  wear  soft  and  daily  wear 
nonhydrophilic  contact  lenses  must 
remain  in  class  III. 

II.  Order 

Therefore,  as  required  by  section 
4(b)(3)(D)  of  the  SMDA.  FDA  is  issuing 
this  order  to  all  manufacturers  of  daily 
wear  soft  and  daily  wear 
nonhydrophilic  contact  lenses 
reclassifying  their  devices  from  class  III 
(premarket  approval)  into  class  II 
(special  controls).  The  devices  being 
reclassified  are  contact  lenses  intended 
for  daily  wear  that  meet  the  following 
descriptions: 
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Rigid  Gas  Permeable  Contact  Lens.  A 
rigid  gas  permeable  contact  lens  is  a 
device  intended  to  be  worn  directly 
against  the  comea  of  the  eye  to  correct 
vision  conditions.  The  device  is  made  of 
various  materials,  such  as  cellulose 
acetate  butyrate.  polyaciylate-silicone, 
or  silicone  elastomers,  whose  main 
polymer  molecules  generally  do  not 
absorb  or  attract  water. 

Soft  [Hydrophilicj  Contact  Lens.  A 
soft  (hydrophilic)  contact  lens  is  a 
device  intended  to  be  worn  directly 
against  the  comea  and  adjacent  limbal 
and  scleral  areas  of  the  eye  to  correct 
vision  conditions  or  to  act  as  a 
therapeutic  bandage.  The  device  is 
made  of  various  polymer  materials,  the 
main  polymer  molecules  of  which 
absorb  or  attract  a  certain  volume 
(percentage)  of  water. 

III.  Guidance 

In  addition  to  issuing  this  order  as 
required  by  the  SMDA,  FDA  is  issuing 
a  guidance  document  for  premarket 
notifications  for  the  reclassified  contact 
lenses  entitled.  "Premarket  Notification 
(510{k))  Guidance  Document  for  Daily 
Wear  Contact  Lenses."  This  guidance 
sets  forth  the  special  controls  that  FDA 
has  determined  are  needed  to  ensure  the 
safety  and  effectiveness  of  daily  wear 
plastic  contact  lenses.  It  al.so  provides 
comprehensive  directions  to  enable  a 
manufacturer  of  a  daily  wear  soft  or 
daily  wear  nonhydrophilic  plastic 
contact  lens  to  submit  a  510(k) 
premarket  notification  demonstrating 
substantial  equivalence  of  the  device  to 
a  legally  marketed  daily  wear  plastic 
contact  lens  (predicate  device). 
Information  on  the  battery  of  preclinical 
testing  necessary  to  demonstrate 
substantial  equivalence  is  included  in 
the  guidance.  If  the  results  of  preclinical 
testing  demonstrate  the  device  to  have 
new  characteristics,  clinical 
performance  data  may  be  needed  to 
establish  substantial  equivalence.  If 
clinical  performance  data  are  needed, 
the  guidance  docu.Tient  provides 
suggested  methodologies  (e.g..  size  and 
scope  of  the  study)  to  be  included  in  an 
investigational  protocol. 

The  preclinical  portion  of  the 
guidance  document  consists  of 
manufacturing  and  chemistry, 
toxicology  and  microbiology  sections 
outlining  the  type  of  testing  that  should 
be  completed.  Each  section  includes  a 
sum.man,'  of  the  basic  requirements  and 
suggested  methods  for  meeting  these 
requirements.  Other  elements  of  the 
gyidance  document  include;  (1)  General 
information  on  the  regulations  and 
requirements  for  labeling  contact  lenses; 
(2)  requirements  that  must  be  met  prior 
to  modifying  a  marketed  contact  lens; 


(3)  suggested  methodologies  for  meeting 
color  additive  requirements:  (4) 
procedures  for  adding  lens  finishing 
laboratories  for  manufacturing  and 
marketing  of  class  II  rigid  gas  permeable 
contact  lenses;  and  (5)  the  procedure  for 
implementing  changes  in  packaging 
materials. 

In  the  event  that  clinical  trials  are 
necessary,  FDA  emphasizes  that 
manufacturers  must  conduct  the  trials 
in  accordance  with  the  Investigational 
Device  Exemption  regulations  in  21  CFR 
part  812.  At  this  time,  FDA  considers 
clinical  studies  of  daily  wear  soft  or 
daily  wear  nonhydrophilic  plastic 
contact  lenses  to  be  nonsignificant  risk 
investigations.  FDA  considers  clinical 
studies  of  extended  wear  contact  lenses 
to  be  significant  risk  investigations. 
Thus,  for  daily  wear  soft  or  daily  wear 
nonhydrophilic  plastic  contact  lenses. 
an  institutional  review  board  (IRB) 
approval  is  always  necessary  before 
initiating  a  clinical  study,  and  an 
investigational  plan  and  informed 
consent  document  must  be  presented  to 
an  IRB  for  review  and  approval.  For 
extended  wear  contact  lenses,  the 
manufacturer  must  obtain  both  IRB  and 
FDA  approvals  in  accordance  with  21 
CFR  part  812  before  clinical  testing  can 
be  initiated. 

This  guidance  document  will  be 
dlscu.ssed  at  the  next  meeting  of  the 
Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 
The  date,  time,  and  place  of  this 
meeting  will  be  announced  in  a  future 
issue  of  the  Federal  Register. 

IV.  Transition  Phase  for  Pending  PMA's 
for  Daily  Wear  Contact  Lenses 

Below,  FDA  discusses  how  it  will 
deal  with  the  pending  original  and 
supplemental  PMA's  involving  daily 
wear  soft  or  daily  wear  nonhydrophilic 
plastic  contact  lenses  currently  filed 
with  the  agency.  As  of  today's  date,  all 
f)ending  PMA  applications  will  need  to 
be  examined  to  identify:  (1)  Those  that 
are  no  longer  subject  to  PMA  review  and 
can  be  converted  to  510(k)'s  or 
withdrawrn  and  resubmitted  to  FDA  by 
the  applicant  to  be  evaluated  through 
the  510(k)  process;  and  (2)  those  which 
can  be  withdrawn!  by  the  applicant  and 
are  required  to  be  resubmitted  and 
evaluated  as  a  510(k)  prior  to 
implementing  the  request.  FDA  will 
make  all  final  decisions  on  converted 
PMA's  based  on  510(k)  regulatory 
requirements  as  elaborated  in  the 
•'Premarket  Notification  (510(k)) 
Guidance  Document  for  Daily  Wear 
Contact  Lenses." 

To  ensure  expeditious  conversions, 
sponsors  should  review  their  pending 
PMA's  and  advise  the  agency  as  to  what 


administrative  action  the  sponsor 
believes  needs  to  be  taken  regarding 
their  pending  applications  affected  by 
the  automatic  recias.sification.  FDA  is 
suspending  the  review  of  each  pending 
original  and  supplemental  PMA  affected 
in  whole  or  in  part  by  this 
reclassification  order  until  the 
respective  sponsor  amends  its 
application  setting  forth  the  status  of  the 
devices  and  the  administrative  actions 
requested  to  be  taken  regarding  its 
application. 

These  administrative  actions  can 
include  the  following: 

(1)  For  a  pending  PMA  that  involves 
only  contact  lenses  covered  by  this 
reclassification,  the  sponsor  may  ask 
that  its  PMA  application  be  converted, 
in  total,  to  a  510(k)  application. 

The  amendment  to  the  PMA  should 
include  all  of  the  necessary  content 
requirements  for  a  510(k),  thus  making 
the  application  as  complete  as  possible 
when  it  is  converted  to  a  510(k).  For 
example,  if  an  applicant  has  a  pending 
PMA  supplement  for  a  modification  to 
a  previously  approved  daily  wear 
contact  lens,  and  if  this  modification 
has  been  identified  in  the  "Premarket 
Notification  (510(k))  Guidance 
Document  for  Daily  Wear  Contact 
Lenses"  as  a  change  requiring 
submission  of  a  510(k),  the  applicant 
can  amend  this  PM^  with  a  request  to 
convert  it  into  a  ,510(k).  PMA's 
converted  to  510(k)'s  under  this  order 
will  retain  their  position  in  the  review 
queue  (if  they  are  complete),  and  the 
review  process  will  continue  without 
further  delay. 

(2)  For  a  pending  PMA  that  involves 
both  lenses  that  are  covered  by  this 
reclassification  and  those  that  are  not. 
the  applicant  should  withdraw  the 
portion  of  the  application  that  addresses 
the  reclassified  lenses  and  resubmit  it  as 
a  510(k)  application. 

For  example,  if  a  pending  PMA 
contains  a  request  for  a  new  or  modified 
lens  material  for  both  a  daily  and 
extended  wear  contact  lens,  the 
applicant  should  withdraw  the  request 
for  the  daily  wear  lens  and  ask  the 
agency  to  proceed  with  the  review  of 
that  portion  of  the  PMA  involving  the 
extended  wear  contact  lens  only. 
Pending  PMA's  that  must,  in  part,  be 
resubmitted  as  a  510(k)  application  will 
retain  their  position  in  the  review  queue 
if  the  applicant  responds  with  the 
appropriate  amendm.ont  and  clearly 
states  in  the  amendment  that  the  daily 
wear  contact  lens  portion  of  the  PMA 
will  be  resubmitted  as  a  510{k) 
application. 

Whichever  option  applies,  the 
applicant  should  determine  whether  the 
previous  request  involving  the  daily 
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wear  contact  lens  must  be  resub.Tiitted 
and  evaluated  through  the  510(k) 
process  or  be  implemented  without  the 
need  for  submission  of  a  510(k).  To 
make  this  determination,  the  applicant 
should  consult  the  510{k)  procedures 
(21  CFR  part  807)  and  the  "Premarket 
Notification  (510(k))  Guidance 
Document  for  Daily  Wear  Contact 
Lenses."  If  the  applicant  determines  that 
a  510(k)  application  is  required,  the 
sponsor  should  resubmit  the  application 
following  the  content  and  format 
requirements  for  510(k)  applications. 
The  agency  notes  that  preclinical  and 
clinical  data  formerly  required  in  the 
PMA  may  still  be  necessary  to  support 
a  substantial  equivalence  determination. 
Preclinical  and  clinical  data  which  is 
also  contained  in  a  pending  PMA  may 
be  incorporated  by  reference  in  a  510(k) 
application.  The  applicant  should 
include  in  the  amendment  the  claim  of 
substantial  equivalence  to  their 
previously  approved  daily  wear  contact 
lens  and  a  summary  of  the  safety  and 
effectiveness  information  or  a  statement 
that  the  applicant  will  make  the  safety 
and  effectiveness  information  available 
to  interested  persons  upon  request. 

In  addition,  sponsors  should 
determine  if  there  is  information  in  the 
pending  PMA  that  would  not  be  needed 
when  resubmitted  as  a  510(k) 
application.  In  making  this 
determination,  FDA  cautions  sponsors 
to  review  the  regulations  pertaining  to 
releasability  of  information  in  PMA's 
and  510(k)  applications  before  simply 
converting  PMA's  to  510(k)  applications 
since  the  disclosure  regulations  may 
treat  information  in  the  applications 
differently.  For  this  reason,  a 
manufacturer  may  choose  not  to  have 
the  pending  PMA  converted  to  a  510(k) 
application,  but  instead  choose  to 
withdraw  the  pending  application, 
purge  it  of  unnecessary  information  that 
the  sponsor  might  not  want  released, 
and  resubmit  the  relevant  data  in  a  new 
510(k)  application. 

If  an  applicant  fails  to  submit  an 
amendment  as  outlined  above  within 
180  days,  FDA  will  consider  the 
pending  PMA  or  PMA  supplement  to  be 
voluntarily  withdrawn.  In  such  cases, 
the  agency  will  notify  the  applicant  by 


amendments  to  pending  PMA's  shall 
include  the  PMA  or  PMA  supplement 
number  and  shall  be  addressed  to  the 
PMA  Document  Mail  Center  (address 
above). 

Additional  questions  regarding  the 
administrative  procedures  resulting 
from  this  reclassification  order  should 
be  directed  to  the  PMA  Staff  (Kathy 
Lundsten,  301-594-2186),  or  to  the 
Division  of  Ophthalmic  Devices, 
Contact  Lens  Branch  (David  M. 
Whipple,  301-594-2205,  or  James  F. 
Saviola,  301-594-1744). 

Dated:  February  24.  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  94-^697  Filed  3-3-94;  8:45  am) 

BILLING  CODE  4160-01-F 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  (or 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  Friday,  February 
4, 1994. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
690-7100  for  copies  of  requests). 

1.  BlatJc  Lung  Clinic  Program  (42  CFR 
55a)  and  Program  Guidelines — 0915- 
0081  (Extension)— The  Health 
Resources  and  Services  Administration 
uses  the  application  information  to 
determine  applicants'  eligibility  for 
awards.  The  grantees  are  required  to 
maintain  patient  treatment  plans  and  a 
register  of  patients  to  ensure  quality 
medical  care.  Rer^pondents:  State  or 
local  governments;  Non-profit 
institutions:  S'umber  of  Respondents: 
14;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Recordkeeper:  3,000  hours;  Estimated 
Annual  Burden:  42,000  hours. 

2.  Special  Volunteer  and  Guest 
Research  Assignment— 0925-0177 


names,  address,  employer,  education, 
and  other  information  on  prospective 
Special  Volunteers  and  Guest 
Researchers,  and  is  used  by  the 
responsible  National  Institutes  of  Health 
approving  official  to  determine  the 
individual's  qualifications  and 
eligibility  for  such  assignments.  The 
form  is  the  only  official  record  of 
approved  assignments.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  1,000;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .08  hour; 
Estimated  Annual  Burden:  80  hours. 

3.  Ethics  and  Human  Genetics:  A 
Survey  of  Approaches  in  the  United 
States  of  America — New — This  survey 
will  be  valuable  in  establishing  research 
priorities  in  prevention  and  treatment  of 
mental  retardation,  in  developing 
training  programs  for  professionals,  and 
in  developing  guidelines  and  policy 
options  for  the  orderly  introduction  of 
information  generated  by  human 
genome  research  into  biomedical 
practices.  Participants  include 
geneticists,  physicians,  and  the  public. 
Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations;  Number  of  Respondents: 
2,901;  Number  of  Responses  per 
Respondent:  1;  i^veroge  Burden  per 
Response:  0.712;  Estimated  Annual 
Burden:  2,065  hours. 

4.  Evaluation  of  the  HHS  Access  to 
Community  Care  and  Effective  Services 
and  Supports  (ACCESS)  Program — 
093Q-0164  (Revision)— The  Center  for 
Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  is  requesting  clearance 
for  an  evaluation  study  that  will  assess 
services  integration  (SI)  approaches  for 
homeless  persons  with  severe  mental 
illnesses.  SI  sites  will  be  contrasted  with 
comparison  sites  to  assess  the  impact  of 
SI.  Case  studies  will  describe 
approaches  to  SI  processes  by  which  SI 
takes  place  and  factors  that  influence  SI. 
Respondents:  Individuals  or 
households;  State  or  local  governments; 
businesses  or  other  for-profit;  Federal 
agencies  or  employees;  nonprofit 
institutions;  small  businesses  or 


letter  of  the  with 

drawal.  All 

Extension)- 

-Form  N 

[H-590  recor 

ds            organizations. 

Title 

No.  of  respond- 
ents 

No.  of  responses 
per  respondent 

Average  txirden 
per  response 

Clients            

7,200 
1.935 

.7 

14 

93  hours. 

Service  Providers                                                            

16  txxirs 

Estimated  Total  Annual  Burder> — 8.799  hours. 
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5.  Requests  for  Public  Health 
A.ssessments-^2  CFR  part  90—0923- 
0002— (Extension)— This  information 
collection  provides  a  mechanism  for  the 
public  to  request  that  a  public  health 
assessment{s)  be  conducted  by  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  at  a  site/location  where 
there  may  be  concerns  that  exposure  to 
hazardous  substances  may  be  an  issue. 
fh'spondents:  Individuals  or 
households.  State  or  local  governments, 
busines.ses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations;  Number  of  Respondents: 
60;  Xumber  of  Responses  per 
Respondent:  1;  /Average  Burden  per 
Response:  .5  hours;  Estimated  Annual 
Burden:  30  hours. 

6.  Tissue  Bank  Survey— New— This 
survey  is  designed  to  assess  public 


health  benefits,  evaluate  agency 
resource  needs,  and  consider  industry 
and  consumer  impact  of  federal 
regulation.  Information  is  required 
about  current  practices,  number, 
resources,  and  size  of  operations  of 
tissue  banks  processing  bone  for 
therapeutic  use.  Respondents:  Non- 
profit institutions;  Number  of 
Respondents:  199;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  2.6  hours;  Estimated  Annual 
Burden:  510  hours. 

7.  Congenital  Syphilis  Case 
Investigation  and  Reporting  Form — 
0920-0128  (Extension-No  Change)  This 
data  collection  will  provide  a 
surveillance  system  for  congenital 
syphilis  (CS).  The  data  will  be  used  to 
monitor  levels  of  disease,  develop 
intervention  strategies  and  evaluate 


ongoing  efforts.  Respondents:  State  or 
local  governments;  Number  of 
Respondents:  65;  Number  of  Responses 
per  Respondent:  54;  Ai'erage  Burden  per 
Response:  .25  hours;  Estimated  Annual 
Burden:  875  hours. 

8.  Health  Education  Assistance  Loan 
(HEAL)  Program  Forms— 0915-0034 
(Revision) — The  forms  are  needed  for 
lenders  to  make  application  to  the 
health  insurance  program,  to  report 
accurately  and  timely  on  loan  actions, 
including  transfer  of  loans  to  a 
secondary  agent,  and  to  establish  the 
repayment  status  of  borrowers.  This 
request  is  for  revision  of  the  Borrowers 
Status  Form.  Respondents:  Individuals 
or  household;  businesses  or  other  for- 
profit;  non-profit  institutions. 


Title 


Le-xler  AfxiJicatioi  HRSA  Porm  5CW  

Leirxfer's  Vanitest  HRSA  Form  505  

Loan  Tra.ns'ef  Statement  HRSA  Form  507  

Borrower  Status  HRSA  Form  508  (Bofrower)  .... 
Bor-'ower  Status  HF^A  Form  508  (Employef)   ... 

Estimated  Total  Annual  Burden — 4.368  txxjrs. 


No.  of  respond- 
ents 


66 
31 
66 

10.582 
6,560 


No.  of  responses 
per  respondent 


1 
141 
123 

1 
1.6 


Average  burden 
per  response 


8  minutes. 

5  minutes. 
10  minutes. 
10  minutes. 

5  minutes. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  below  at  the  following 
address: 

Shannah  Koss.  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  room  3002.  Washington,  EX:  20503. 

Dated:  February  28. 1994. 
lames  Scaiiloa, 

Dir^ftor.  Division  of  Data  Policy.  Office  of 
Hi-altb  Planning  and  Ewluation. 
|FR  Doc.  94-1978  Filed  3-3-94;  8:45  am) 

BILUNG  CODE  4iaO-17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formeriv;  National  Institute  on  Drug 
Abu-se,  AD.\MHA.  HHS). 
ACTION:  Notice. 


S'JMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
v,ertified  to  meet  standards  of  Subpart  C 


of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  he  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh.  Division  of  Workplace 
Programs,  room  13-A-54,  5600  Fishers 
Lane.  Rockville,  Maryland  20857;  Tel.: 
(301)443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 


conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  .^naUlical  Laboratories,  Inc.,  624 

Grassmere  Park  Road.  Suite  21. 

Nashville,  TN  37211.  615-331-5300 
Alabama  Reference  Laboratories,  Inc.. 

543  South  Hull  Street.  Montgomery. 

AL  36103,  800-541-4931/205-263- 

5745 
Allied  Clinical  Laboratories,  201  Plaza 

Boulevard,  Hurst,  TX  76053,  817- 

282-2257 
American  Medical  Laboratories,  Inc., 

14225  Newhrook  Drive,  Chantilly,  VA 

22021, 703-802-6900 


Federal  Register  /  Vol.  59,  No.  40  /  Friday.  March  4,  1994  /  Notices 


10401 


Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Burnham  Avenue, 
Suite  250,  Las  Vegas.  NV  89119-5412, 
702-733-7866 

Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801- 
583-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock.  AR  72205-7299,  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Bayshore  CHnical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  VVI 
53223.  414-355-4444/800-877-7016 

Bioran  Medical  Laboratory.  415 
Massachusetts  Avenue,  Cambridge, 
MA  02139,  617-547-8900 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th 
Avenue,  Miami.  FL  33136,  305-325- 
5810 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd., 
Los  Angeles.  CA  90045,  310-215- 
6020 

Clinical  Reference  Lab.  11850  West  85th 
Street,  Lenexa.  KS  66214,  800-445- 
6917 

CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory,  3308  Chapel  Hill/Nelson 
Hwy..  Research  Triangle  Park.  NC 
27709,  919-549-8263/800-833-3984 

CompuChem  Laboratories,  Special 
Division,  3308  Chapel  Hill/Nelson 
Hwy.,  Research  Triangle  Park.  NC 
27709,  919-549-8263 

Cox  Medical  Centers,  Department  of 
Toxicology.  1423  North  Jefferson 
Avenue,  Springfield,  MO  65802,  800- 
876-3652/417-836-3093 

CPF  MetPath  Laboratories.  21007 
Southgate  Park  Boulevard,  Cleveland, 
OH  44137-3054.  (Outside  OH)  800- 
338-0166/(hiside  OH)  800-362-8913 
(formerly  Southgate  Medical 
Lahorator} •;  Southgate  Medical 
Services,  Inc.) 

Damon/MetPath.  8300  Esters  Blvd., 
Suite  900,  Irving.  TX  75063,  214-929- 
0535  (formerly:  Damon  Clinical 
Laboratories) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building 
38-H,  Great  Lakes,  IL  60088-5223, 
708-688-2045/708-688-4171 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Norfolk,  VA,  1321  Gilbert 
Street,  Norfolk.  VA  23511-2597,  804- 
444-8089  ext.  317 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Drive'.  Valdosta,  GA  31604. 
912-244-4468 

Drug  Labs  of  Texas,  15201  I-IO  East, 
Suite  125,  Channelview.  TX  77530, 
713-457-3784 


DrugScan,  Inc..  P.O.  Box  2969.  1119 

Meams  Road.  Warminster,  PA  18974, 

215-674-9310 
Eagle  Forensic  Laboratory,  Inc.,  950  N. 

Federal  Highway,  Suite  308,  Pompano 

Beach,  FL  33062.  305-946^324 
ElSohly  Laboratories,  Inc.,  5  Industrial 

Park  Drive,  Oxford,  MS  38655,  601- 

236-2609  (moved  6/16/93) 
Employee  Health  Assurance  Group,  405 

Alderson  Street.  Schofield,  WI  54476, 

800-627-8200  (formerly:  Alpha 

Medical  Laboratory.  Inc.) 
General  Medical  Laboratories,  36  South 

Brooks  Street.  Madison.  VVI  53715. 

608-267-6267 
Harrison  Laboratories,  Inc.,  9930  W. 

Highway  80,  Midland,  TX  79706, 

800-725-3784/915-563-3300 

(formerly:  Harrison  &  As.sociates 

Forensic  Laboratories) 
HealthCare/MetPath,  24451  Telegraph' 

Road,  Southfield,  MI  48034,  Inside 

MI:  800-328-4142  /  Outside  Ml:  800- 

225-9414  (formerly:  HealthCare/ 

Preferred  Laboratories) 
Hermann  Hospital  Toxicology 

Laboratory,  Hermann  Professional 

Building,  6410  Fannin,  Suite  354, 

Houston,  TX  77030,  713-793-6080 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Avenue,  Cincinnati,  OH 

45229,  513-569-2051 
Laboratory  of  Pathology  of  Seattle,  Inc., 

1229  Madison  St.,  Suite  500. 

Nordstrom  Medical  Tower,  Seattle, 

WA  98104,  206-386-2672 
Laboratory  Specialists,  Inc.,  113  Jarrell 

Drive,  Belie  Chasse,  LA  7003'/,  504- 

392-7961 
Marshfield  Laboratories,  1000  North 

Oak  Avenue,  Marshfield,  WI  54449, 

715-389-3734/800-222-5835 
Mayo  Medical  Laboratories,  200  S.W. 

First  Street,  Rochester,  MN  55905. 

507-284-3631 
Med-Chek/Damon,  4900  Perry  Highway, 

Pittsburgh,  PA  15229,  412-931-7200 

(formerly:  Med-Chek  Laboratories. 

Inc.) 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Boulevard, 

Memphis,  TN  38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 

Labordton,',  Department  of  Pathology. 

3000  Arlington  Avenue.  Toledo,  OH 

43699-0008,  419-3B1-5213 
Medical  Science  Laboratories.  11020  W. 

Plank  Court.  Wauwatosa.  VVI  53226, 

414-476-3400 
MedTox  Laboratories,  Inc.,  402  VV. 

County  Road  D,  St.  Paul,  MN  55112, 

800-832-3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc.. 

Department  of  Pathology  and 

Laboratorv-  Medicine,  1701  N.  Senate 

Boulevard,  Indianapolis.  IN  46202, 

317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak 


Avenue,  Peoria,  IL  61636. 800-752- 

1835/309-671-5199 
MetPath,  Inc.,  1355  Mittel  Boulevard, 

Wood  Dale,  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenue, 

Teterboro,  N)  07608,  201-393-5000 
Metropolitan  Reference  Laboratories. 

Inc.,  2320  Schuetz  Road,  St.  Louis, 

MO  63146,  800-288-7293 
National  Center  for  Forensic  Science, 

1901  Sulphur  Spring  Road,  Baltimore, 

MD  21227,  410-536-1485  (formerly: 

Maryland  Medical  Laboratory,  Ihc.j 
National  Drug  Assessment  Corporation, 

5419  South  Western,  Oklahoma  City. 

OK  73109,  800-749-3784  (formerly: 

Med  Arts  Lab) 
National  Health  Laboratories 

Incorporated,  5601  Oberlin  Drive, 

Suite  100,  San  Diego,  CA  92121.  619- 

455-1221 
National  Health  Laboratories 

Incorporated.  2540  Empire  Drive, 

Winston-Salem,  NC  27103-6710, 

Outside  NC:  919-760-4620/800-334- 

8627  /  Inside  NC:  800-642-0894 
National  Health  Laboratories 

Incorporated,  75  Rod  Smith  Place,. 

Cranford,  NJ  07016-2843,  908-272- 

2511 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory.  Substance 

Abuse  Division,  1400  Donelson  Pike, 

Suite  A-15.  Nashville,  TN  37217, 

615-360-3992/800-800-4522 
National  Health  Laboratories 

Incorporated,  13900  Park  Center 

Road,  Hemdon,  VA  22071,  703-742- 

3100 
National  Psychopharmacology 

Laboratory,  Inc..  9320  Park  VV. 

Boulevard.  Knoxville.  TN  37923,  800- 

251-9492 
National  Toxicology  Laboratories.  Inc.. 

1100  California  Avenue.  Bakersfield, 

CA  93304,  805-322-4250 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT),  7470-A  Mission 

Valley  Road,  San  Diego,  CA  92108- 

4406,' 800-446-4728/619-686- 3200, 

(formerly:  Nichols  Institute) 
Northwest  Toxicology,  Inc..  1141  E. 

3900  South,  Sah  Lake  City,  UT  84124, 

800-322-3361 
Occupational  Toxicology  Laboratories, 

Inc.,  2002  20th  Street,  Suite  204A, 

Kenner.  LA  70062,  504-465-0751 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  1 1th  Avenue,  Eugene, 

OR  97440-0972,  503-687-2134 
Pathology  Associates  Medical 

Laboratories,  East  11604  Indiana, 

Spokane,  WA  99206,  509-926-2400 
PDLA,  Inc.  (Princeton),  100  Corporate 

Court,  So.  Plainfield,  NJ  07080,  908- 

769-8500/800-237-7352 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Drive,  Menlo  Park.  CA  94025. 

415-328-6200/800-446-5177 
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PharmChem  Laboratories.  Inc..  Texas 

Division.  7606  Pebble  Drive,  Fort 

Worth,  TX  76118,  817-595-0294. 

(formerly;  Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory.  7800 

West  110th  Street.  Overland  Park.  KS 

66210,  913-338-4070/80O-«21-3627. 

(formerlyrPhysicians  Reference 

Laboratory  Toxicology  Laboratory) 
Poisonlab,  Inc.,  7272  Claireraont  Mesa 

Road,  San  Diego,  CA  92111.  619-279- 

2600/800-882-7272 
Precision  .Analytical  Laboratories.  Inc., 

13300  Blanco  Road.  Suite  #150,  San 

Antonio.  TX  78216,  210-193-3211 
Puckett  Laboratory,  4200  Mamie  Street. 

Hattiesburgh,  MS  39402.  601-264- 

3856/800-844-8378 
Regional  Toxicology  Services,  15305 

N.E.  40th  Street.  Redmond.  WA 

98052, 206-882-3400 
Roche  Biomedical  Laboratories.  Inc.. 

1120  Stateline  Road.  Southaven,  MS 

38671,601-342-1286 
Roche  Biomedical  Laboratories.  Inc.,  69 

First  Avenue.  Raritan.  NJ  08869,  800- 

437-4986 
Saint  Joseph  Hospital  Toxicology 

Laboratory,  601  N.  30th  Street. 

Omaha.  NE  68131-2197.  402-449- 

4940 
Scott  &  White  E>rug  Testing  Laboratory. 

600  S.  25th  Street.  Temple,  TX  76504. 

800-749-3788 
S.E.D.  Medical  Laboratories,  500  Walter 

NE,  Suite  500,  Albuquerque.  NM 

87102,  505-848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888 

Willow  Street,  Reno.  NV  89502.  80O- 

648-5472 
SmithKline  Beecham  Clinical 

Laboratories,  7600  TyTone  Avenue, 

Van  Nuys,  CA  91045,  818-376-2520 
SmithKline  Beecham  Clinical 

Laboratories,  801  East  Dixie  Avenue, 

Leesburg,  FL  32748.  904-787-9006, 

(formerly:  Doctors  &  Physicians 

Laboratory) 
SmithKline  Beecham  Clinical 

Laboratories,  3175  Presidential  Drive. 

.Atlanta,  GA  30340,  404-934-9205. 

(formerly:  SmithKline  Bio-Science 

Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Parkw^ay, 

Schaiunburg.  IL  50173,  708-885- 

2010,  (formerly:  International 

Toxicologv  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  11636  Administration 

Drive,  St.  Louis,  MO  63146,  314-567- 

3905 
SmithKline  Beecham  Clinical 

Laboratories,  400  Egypt  Road. 

Norristown.  PA  19403,  800-523-5447 

(formerly:  SmithKUne  Bio-Science 

Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  8000  Sovereign  Row. 


Dallas.  TX  75247.  214-638-1301, 
(formerly:  SmithKhne  Bio-Science 
Laboratories) 

South  Bend  Medical  Foundation.  Inc., 
530  N.  Lafayette  Boulevard,  South 
Bend.  IN  46601.  21»-234-4176 

Southwest  Laboratories.  2727  W. 
Baseline  Road,  Suite  6.  Tempe,  AZ 
85283, 602-438-8507 

St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205. 1000  N. 
Lee  Street,  Oklahoma  City.  OK  73102, 
405-272-7052 

St.  Louis  University  Forensic 
Toxicology  Laboratory,  1205  Carr 
Lane,  St.  Louis,  MO  63104,  314-577- 
8628 

Toxicology  &  Drug  Monitoring 
Laboratory.  University  of  Mi.ssouri 

.  Hospital  &  Clinics,  301  Business  Loop 
70  West,  Suite  208.  Columbia.  MO 
65203, 314-882-1273 

Toxicology  Testing  Service,  Inc..  5426 
N.W.  79th  Avenue.  Miami.  FL  33166. 
305-593-2260 

TOXWORX  Laboratories.  Inc..  6160 
Variel  Avenue,  Woodland  Hills.  CA 
91367,  818-226-4373  (formerly: 
Laboratory  Specialists.  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories.  Inc.;  moved  12/21/92) 

UNILAB.  18408  Oxnard  SUeet,  Tarzana, 
CA  91356,  800-492-0800/818-343- 
8191  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 

The  following  laboratory  had  its 
certification  reinstated  on  February  2, 
1994: 

Eagle  Forensic  Laboratory,  Inc.,  950  N. 
Federal  Highway,  Suite  308,  Pompano 
Beach,  FL  33062,  305-945-4324 

The  following  laboratory  voluntarily 
withdrew  from  the  Program  on 
December  31.  1993: 

MEDTOX  Bio-Analytical.  8600  West 
Catalpa  Avenue,  Chicago,  IL  60556, 
800-872-5221/312-714-9191 
(formerly:  MedTox  Bio- Analytical,  a 
Division  of  MedTox  Laboratories,  Inc.; 
Bio- Analytical  Technologies) 

The  following  laboratory  voluntarily 
withdrew  from  the  Program  on  February 
14. 1994: 

Roche  Biomedical  Laboratories.  1957 
Lakeside  Parkway,  Suite  542.  Tucker. 
GA  30084.  404-939-4811 

The  following  laboratory  voluntarily 
withdrew  from  the  Program  on  March  1 . 
1994: 

Damon/MetPath.  140  East  Ryan  Road, 
Oak  Creek.  WI  53154.  800-638-1100 
(formerly:  Damon  Clinical 


Laboratories;  Chem-Bio  Corporation; 
CBC  Clinilab) 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  94-4903  Filed  3-3-94;  8:45  am] 

BILUNG  CODE  4160-20-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Oftice 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  pubHshes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the 
last  list  was  pubHshed  in  the  Federal 
Register  on  Friday.  February  4,  1994. 

(Call  Reports  Clearance  Officer  on 
(410)  965-4142  for  copies  of  package.) 

1.  Application  for  Special  Age  72-or- 
Over  Monthly  Benefits—  0960-0096. 
The  information  on  form  SSA-19  is 
used  by  the  Social  StTcurity 
Administration  to  determine  if  an 
applicant  is  entitled  to  special  age  72 
payments.  The  respondents  are 
applicants  for  these  payments. 
Number  of  Respondents:  250 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  83  hours 

2.  Final  Regulation  Concerning 
Payments  for  Vocational  Rehabilitation 
Services  (OR-333F)  and  State 
Vocational  Rehabilitation  Agency  Claim 
(SSA-199)— 0960-0310.  The 
information  collected  by  means  of  this 
regulation  and  form  vv'ill  be  used  by  the 
Social  Security  Administration  to 
determine  if  State  vocational 
rehabilitation  agencies  are  providing 
appropriate  services,  including  referrals 
when  necessary,  and  whether  their 
claims  for  those  services  should  be  paid. 
Number  of  Respondents:  90 
Frequency  of  Response:  On  occasion 
Average  Burden  Per  Response:  Varies: 

low=23  minutes,  high=4  hours 
Estimated  Annual  Burden:  8,588  hours 

3.  Claimant's  Medications — 0960- 
0289.  the  information  on  form  HA- 
4632  is  used  by  the  Social  Security 
Administration  to  compile  a  current  list 
of  medications  used  by  a  claimant.  The 
list  is  provided  to  an  Administrative 
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Law  Judge  (ALJ)  who  is  considering  the 
disability  aspects  of  the  claim.  The 
affected  public  consists  of  claimants  for 
disability  benefits  who  have  requested  a 
hearing  before  an  ALJ. 

Number  of  Respondents:  223,742 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  15 
minutes 

Estimated  Annual  Burden:  55,936  hours 

4.  Representative  Payee  Report — 
0960-0068.  The  information  on  forms 
SSA-623  and  6230  is  used  by  the  Social 
Security  Administration  to  determine  if 
a  person  receiving  Social  Security 
benefits  on  behalf  of  someone  else  is 
using  those  benefits  properly.  The 
affected  public  is  comprised  of 
representative  payees. 

Number  of  Respondents:  4,329,360 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  15 
minutes 

Estimated  Annual  Burden:  1,082.340 

5.  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Payments — 0950-0416. 
The  information  on  form  SSA-8203  is 
used  by  the  Social  Security 
Administration  to  conduct  high  risk 
redetermination  of  Supplemental 
Security  Income  (SSI)  recipients' 
eligibility  and  payment  amount.  The 
respondents  are  recipients  of  SSI  who 
are  selected  for  a  redetermination. 

Number  of  Respondents:  580,000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  17 
minutes 

Estimated  Annual  Burden:  164,333 
hours 

OMB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  E.xecutive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  Februar\'  28.  1994. 
Charlotte  Wliitenight, 

Reports  Clearance  Officer.  Social  Security 

Administration. 

|FK  Doc.  94-4862  Filed  3-3-94;  8:45  ami 

BILLING  CODE  4190-2»-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-S4-1917;  FR-a350-^-73] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410:  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impairod  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION: 
In  accordance  with  56  FR  23789  (May 
24,  1991)  and  section  501  of  the  Stevvart 
B.  McKinnev  Homeless  Assistance  Act 
(42  U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  UUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12.  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.) 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories;  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD;  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10.  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24.  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (/  e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses;  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command.  200 
Stovall  Street,  Alexandria.  VA  22332- 
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2300;  (703)  325-0474;  (This  is  not  a  toll- 
free  number). 

Dated:  March  4,  1994. 
Jacquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 

Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  03/04/94 

Suitable/Available  Propertws 
Buildings  (by  State) 

California 

B!dg  50.  .\nnox  Area 

Ndvdl  Postgraduate  School 

Monterey  Co:  Monterey  C.\  93943- 

Landholding  .Agency:  Navy 

Property  Number  779320022 

Status:  Underutilized 

Comment:  252  sq.  ft..  1  story  wood  frame. 

needs  rehab,  secured  area  w/altemate 

access.  5%  in  airport  runway,  most  recent 

use — storage. 
Bldg.  25.  Annex  Area 
Naval  Postgraduate  School 
Monterey  Co:  Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  779320023 
Status:  Unutilized 
Comment:  1512  sq.  ft.,  1  story  wood  frame, 

most  recent  use — child  care  center,  secured 

area  w/altemate  access. 

Bldg  223 

Naval  Postgraduate  School 
Butler  Road 

Monterey  Co:  Monterey  CA  93943- 
Landholding  Agency:  Nav^ 
Property  Number:  779410014 
Status:  Unutilized 

Comment:  8600  sq  ft.,  2  story  metal  frame, 
most  recent  use — student  study  hall. 

Bldg.  224 

Naval  Postgraduate  School 

Butler  Road 

Monterey  Q)  Monterey  CA  93943- 

Landholding  Agency:  Nav^ 

Property  Number:  779410015 

Status:  Unutilized 

Conument:  6400  sq.  ft.,  1  story  metal  frame, 

most  recent  use — printing  plant/academic 

lab. 
Bldg.  500 

Naval  Postgraduate  School 
Bouldry  Road 

Monterey  Co:  Monterey  CA  93943- 
Landholding  .Agency:  Navy 
Property  Number  779410016 
Status:  Unutilized 
Comment:  7392  sq.  ft.,  1  story  metal  frame, 

most  recent  use — mechanical  engineering 

lab,  needs  major  rehab. 

Hawaii 

Bldg  S87,  Radio  Trans.  Fac. 
Lualualei,  Naval  Station.  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Na%7 
Property  Number:  7'792400n 
Status:  Unutilized 

Comment:  7566  sq.  ft..  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 
Bldg  466,  Radio  Trans.  Fac. 
Lualualei,  Naval  Station.  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  967B&-3050 


Landholding  Agency:  Navy 

Property  Number:  779240012 

Status:  Unutilized 

Comment:  100  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — gas  station,  off-site  use 

only. 
Bldg.  T33  Radio  Trans.  Facility 
Naval  Computer  &  Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number:  779310003 
Status:  Unutilized 
Comment:  1536  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  64,  Radio  Trans.  Facility 

Naval  Computer  &  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number  779310004 

Status:  Unutilized 

Comment:  3612  sq.  ft.,  1  stor\'.  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  1599,  Sentry  House 
Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779410010 
Status:  Excess 
Comment:  160  sq.  ft.,  1  story  concrete  frame, 

off-site  use  only. 
Bldg.  1031,  Marine  Barracks 
Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Location:  Enter  Nimitz  Gate,  turn  left  onto 

South  Avenue 
Landholding  Agency:  Navy 
Property  Number:  779410011 
Status:  Excess 
Comment:  640  sq.  ft.,  1  story,  most  recent 

use — storage,  p)ossible  asbestos,  off-site  use 

only. 
Bldg.  1034,  Marine  Barracks 
Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Location:  Enter  Nimitz  Gate,  turn  left  onto 

South  Avenue 
Landholding  Agency:  Navy 
Property  Number:  779410012 
Status:  Excess 
Comment:  1184  sq.  ft.,  1  story,  most  recent 

use — barber  shop,  off-site  use  only. 

Maine 

Naval  Air  Station 
Transmitter  Site 
Old  Bath  Road 

Brunswick  Co:  Cumberland  NtE  04053- 
Landholding  Agency:  Navy 
Property  Number:  779010110 
Status:  Underutilized 
Comment:  7.270  sq  ft.,  1  story  bldg,  most 
recent  use-storage,  structural  deilciencies. 

Bldg.  332,  Naval  Air  Station 
Topsham  Annex 
Brunswick  Co:  Sagadahoc  ME 
Landholding  Agency:  Nav^ 
Property  Number:  779240013 
Status:  Excess 

Comment:  1248  sq.  ft.,  l-story,  most  recent 
use — office  building,  off-site  use  only. 

Bldg.  333.  Naval  Air  Station 

Topsham  Annex 

Brunswick  Co:  Sagadahoc  ME 


Landholding  Agency:  Navy 

Property  Number:  779240014 

Status:  Excess 

Comment:  12672  sq.  ft.,  2-story,  most  recent 

use — office  building,  off-site  use  only. 
Bldg.  373,  Topsham  Annex 
Naval  Air  Station 
Topsham  Co:  Sagadahoc  ME 
Landholding  Agency:  Navy 
Property  Number:  779320024 
Status:  Excess 
Comment:  1300  sq.  ft.,  1  story,  most  recent 

use — public  works  maintenance  shop,  on 

2.55  acres. 

North  Carolina 

Bldg.  014.  Camp  Lejeune 

Marine  Corps  Base 

Holly  Ridge  Co;  Onslow  NC  28445- 

Landholding  Agency:  Navy 

Property  Number:  779410046 

Status:  Excess 

Comm.ent:  12x76  mobile  home  w/addifion, 

off-site  use  only. 
Bldg.  032,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Landholding  Agency:  Navy 
Prof>erty  Number:  779410047 
Status:  Excess 
Comment:  960  sq.  ft.  double  wide  modular 

bldg.,  off-site  use  only. 
Bldg.  033,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Lanciholding  Agency:  Navy 
Property  Number:  779410048 
Status;  Excess 
Comment;  1052  sq.  ft  ,  1  story  frame 

residence,  off-site  use  only. 
Bldg.  042,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  .Agency:  Navy 
Property  Number;  779410049 
Status;  Excess 
Comment;  1257  sq.  ft.,  1  story  frame,  off-site 

use  only. 
Bldg.  051,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Landholding  Agency;  Navy 
Property  Number;  779410050 
Status;  Excess 
Comment:  1193  sq.  ft..  1  story  frame,  off-site 

use  only. 
Bldg.  057,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agency:  Navy 
Property  Number:  779410051 
Status;  Excess 
Comment;  697  sq.  ft..  1  story  frame,  off-site 

use  only. 
Bldg.  074.  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Landholding  Agency;  Navy 
Property  Number;  779410652 
Status:  Excess 
Comment;  1220  sq.  ft.  mobile  home,  off-site 

use  only. 
Bldg.  075.  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
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Landholding  Agency:  Navy 

Property  Number;  779410053 

Status:  Excess 

Comment:  720  sq.  ft.  mobile  home,  off-site 

use  only. 
Bldg.  126,  Camp  Lejeune 
Marine  Coi^js  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Landholding  Agency:  Nav\' 
Property  Number:  779410054 
Status:  Excess 
Comment:  1504  sq.  ft.  mobile  home  w/ 

additions,  off-site  use  only. 
Bldg.  127,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Landholding  Agency:  Savy 
Property  Number:  7'79410655 
Status:  Excess 
Comment:  600  sq.  ft.  mobile  home  w/ 

additions,  off-site  use  only. 
Bldg.  130.  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Landholding  Agency:  Nav^ 
Property  Number:  779410056 
Status:  Excess 
Comment:  1663  sq.  ft.,  1  story  brick  veneer 

residence,  off-site  use  only. 
Bldg.  133-1,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agency:  Navy 
Property  Number:  779410057 
Status;  Excess 
Comment:  460  sq.  ft.  mobile  home,  off-site 

use  only. 
Bldg  133-2.  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agency:  Navy 
Property  Number:  779410058 
Status:  Excess 
Comment:  500  sq.  ft.  mobile  home,  off-site 

use  only. 
Bidg.  133-3.  Camp  Lejeune  * 

.Marme  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
Landholding  Agency:  Na\7 
Property  Number:  7794 10059 
Status:  Excess 
Comment:  352  sq.  ft.  mobile  home,  off-site 

use  only. 

Bldg.  139B,  Camp  Lejeune 

Marine  Corps  Base 

Holly  Ridge  Co;  Onslow  NC  28445- 

Landholding  Agency:  Navy 

Property  Number  779410060 

Status:  Excess 

Comment:  1095  sq.  ft..  1  story  frame 

residence,  off-site  use  only. 
Bldg.  142,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agency:  Navy 
Property  Number:  779410061 
Status:  Excess 
Comment:  985  sq.  ft.  1  stop,-  brick  veneer 

residence,  off-site  use  only. 
Bldg.  145,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agency:  NavT 
Property  Number;  7'7941o662 


Status:  Excess 

Comment:  630  sq.  ft..  1  story  frame  residence, 
oft-site  use  only. 

Bldg.  146.  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co  Onslow  NC  28445- 
Landholding  Agency:  Na\T 
Property  Number:  779410063 
Status:  Excess 

Comment;  1137  sq  ft.  1  story  brick  veneer 
residence,  off-site  use  only. 

Land  (by  State) 

Geor;gia 

Naval  Submarine  Base, 

Grid  R-2  to  R-3  to  V-4  TO  V-1 

Kings  Bay  Co:  Camden  G.*i  31547- 

Landholding  Agency:  Navy 

Property  Number:  779010229 

Status:  Underutilized 

Comment:  111  57  acjes;  areas  may  be 

environmentally  protected;  secured  area 

with  alternate  access. 
Pear>-  Point  «2 
Naval  .Mr  Station 

Corpus  Christi  Co;  Nueces  TX  78419-5000 
Landholding  Agency;  Navy 
Property  Number;  779030001 
Status:  Excess 
Comment:  43.48  acres;  60%  of  land  under 

lease  until  8/93. 
GSA  Number:  7-N-TX-402-V. 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Maine 

Bldg.  376,  Naval  Air  Station 
Topsham  Annex 
Topsham  Co  Sagadahoc  ME 
Landholding  Agency:  Navy 
Property  Number:  779320011 
Status;  Unutilized 

Comment:  4530  sq  ft  ,  2-story,  most  recent 
use — quarters,  needs  rehab. 

Maryland 

Bldg.  230 

Naval  Communication  Detachment 

9190Commo  Road 

Cheltenham  Co:  Prince  George  MD  20397- 

5520 
Landholding  Agency;  Navy 
Property  Number:  7'793306lO 
Status:  Unutilized 
Comment:  12.384  sq.  ft..  4-story,  needs  rehab. 

potential  utilities,  includes  37  acres  of 

land. 

Ohio 

Naval  &  Marine  Corps  Res.  Cntr 
315  East  LaClede  Avenue 
Youngstov\-n  OH 
Landholding  Agency;  Na\-y 
Property  Number;  779320012 
Status;  Unutilized 

Com.ment;  3067  sq  ft..  2  story,  possible 
asbestos. 

Texas 

Bldg  2435 

Laguna  Housing  Area 

N.'*iS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Na%7 

Property  Number;  779010161 

Status;  Underutilized 


Comment:  1730  sq.  ft.;  1  story  residence. 
Bldg.  2436 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Oiristi  Co:  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010162 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence 
Bldg.  2460 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Nav^ 
Property  Number:  779010163 
Status:  Underutilized 
Comment;  1758  sq.  ft.;  1  story  residence 
Bldg.  2462 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010164 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2464 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010165 
Status;  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2466 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010166 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence. 
Bldg.  2467 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010167 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence, 
Bldg.  2468 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Na\7 
Property  Number  779010168 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2472 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  T^  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010169 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2476 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number;  779010170 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2482 
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Laguna  Housing  Area 
NAS  Corpus  Christi 
Qjrpus  Christi  Co:  Nueces  TX  78419- 
Landholdir.'  Agency:  Nav-y 
Property  Nui.iber:  779010171 
Status:  Underutilized 
Qimment:  1760  sq.  ft  ,  1  story  residence. 

BIdg.  2495 

Liguna  Housi.ng  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landhi.lding  Agency:  Nav7 

Property  Number:  7'79010i72 

Status:  Underutilized 

Comment:  1760  sq.  ft.;  1  story  residence. 

Bldg.  2514 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landhoiding  Agency:  Navy 

Property  Number:  779010173 

Status:  Underutilized 

Comment:  1730  sq.  ft.;  1  story  residence. 

Bldg.  2518 

Laguna  Housing  Area 

N.AS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholdinq  .Agency:  Navy 

Property  N,.::;ber:  779010174 

Status:  L'nderutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg,  2520 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  7790101 75 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2522 

Laguna  Housing  .\rea 

N.\S  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010176 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2526 

Laguna  Housing  Area 

N.AS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agencv:  Navy 

Property  N:    .  ber:  7'79010177 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2423 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010178 

Status:  L'nderutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2427 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010179 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2431 

Laguna  Housing  Area 

NAS  Corpus  Christi 


Corpus  Christi  Co:  Nueces  TX  78419- 

Landhotding  Agency:  Navy 

Property  Number  779010180 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2424 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Qiristi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010181 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 
Bldg.  2433 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number.  779010182 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 
Bldg.  2423 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010183 
Status:  UnderutUized 
Comment:  3352  sq.  ft.;  1  story  residence. 
Bldg,  2429 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  7'79010184 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2454 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010185 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2477 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010186 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2485 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Numter:  779010187 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2499 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Oiristi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010188 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2503 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 


Property  Number:  779010189 

Status:  Underutilized 

Comment:  3152  sq  ft.;  1  story  residence. 

Bldg.  2507 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010190 
Status:  Underutilized 
Comment;  3152  sq.  ft.;  1  story  residence. 

Bldg.  2513 

Laguna  Housing  .Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agencv:  Na.-v 
Property  Number  779010191 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2521 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010192 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2451 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  73419- 
Landholding  Agency:  Navy 
Property  Number:  779010i93 
Status:  Underutilized 
Comment;  1758  sq.  ft.;  1  story  residence. 
Bldg.  2458 

Laguna  Housing  .Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Lmdhclding  Agency:  Navy 
Property  Number:  779010194 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2461 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010195 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  stor}'  residence. 
Bldg.  2473 

Laguna  Housing  .Area 
N.AS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010196 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  stor>'  residence. 
Bldg.  2478 

Laguna  Housing  Area 
N.AS  Corpus  Christi 
Corpus  Christi  Cat.  Nueces  TX  78419- 
Landholding  Agenc\':  Navy 
Property  Number:  779010197 
Status:  Underutilized 
Comment;  1758  sq.  ft.;  1  story  residence. 
Bldg.  2430 
Laguna  Housing  Area 
N.AS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  7/9010198 
Status:  Underutilized 
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Comment:  1758  sq.  ft.;  1  story  residence. 

Blrig.  2484 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010199 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2486 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010200 

Status:  Underutilized 

(Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2487 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010201 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2488 

Laguna  Housing  Area 

N,\S  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010202 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2494 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010203 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2500 

Laguna  Housing  Area 

N.AS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010204 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2502 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010205 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2506 

Laguna  Housing  Area 

.NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010206 

Status:  Underutilized 

Cximment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2508 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010207 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2525 


Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010208 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2452 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010209 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2475 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numh«r  779010210 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2479 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010211 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2497 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010212 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2501 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010213 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2505 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010214 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2515 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Na\-v 

Property  Number  779010215 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2517 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010216 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2519 

Laguna  Housing  Area 

NAS  Corpus  Christi 


Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numh«r:  779010217 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2523 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010218 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2465 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010219 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2493 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010220 

Status:  Underutilized 

Comment;  1576  sq.  ft.;  1  story  residence. 

Bldg.  2510 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010221 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2474 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010222 

Status:  Underutilized 

Comment:  3528  sq.  ft.;  1  story  residence. 

Bldg.  2481 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010223 

Status:  Underutilized 

Comment:  3528  sq.  ft.;  1  story  residence. 

Bldg.  2509 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  784 19- 

Landholding  Agency:  Navy 

Property  Number:  779010224 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg  2511 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpius  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010225 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg  2512 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 
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Property  Number  779010226 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2527 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Q.rpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Nav-y 

Property  Number:  779010227 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency  Nav^ 
Property  Number:  779010109 
Status:  Unutilized 

(xjmment:  3665  sq  ft.,  1  story,  possible 
asbestos,  n.  sst  recent  use-laundry. 

West  Virginia 

Kaval  &  Marine  Corps  Res.  Ctr. 

N.  13th  St  &  Ohio  R;vpr 

V.heelmgCo:  Ohio  VW  26003- 

Landholding  Agency:  Navy 

i'roperty  NumbtT  7"901o677 

Status:  Excess 

CAjmraent:  32000  sq  ft..  1  floor:  aiost  recent 

use — ofi~ices;  15%  of  total  space  occupied; 

needs  rehab;  land  leased  from  city  expires 

S«iptember  1990. 

Land  (by  State) 

Florida 

Naval  Public  Works  Center 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Location:  Southeast  comer  of  Corey  station — 

next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number:  779010157 
Status:  Unutilized 
Comment:  22  acres. 

Georgia 

Naval  Submarine  Base 
Grid  A.A-1  to  AA-*  to  EE-7  to  FF-2 
kings  Bav  Co:  Camden  GA  31547- 
Landholding  ,^gencv•  Navy- 
Property  Nu.mber:  779019255 
Status:  Underutilized 
Comment:  495  acres:  86  acre  portion  local*  d 

in  fkx)dway;  secured  area  with  alternate 

access. 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Wiiloughby  housing  area. 
Landholding  Agency:  Navy 
Property  Num.ber  779010156 
Status:  Unutilized 
Comment:  60  acres:  most  recent  use — 

sandpit;  secured  area  with  alternate  access. 

Suitable/To  Be  Excessed 
Buildings  (by  State) 

California 

Bldg.  100 

Naval  Facilities  Point  Sur 

CV'B  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 


Property  Number:  779010259 

Status:  Unutilized 

Comment;  2628  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  use — office  space. 

Bldg.  102 

Naval  Facilities  Point  Sur 

CV3  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010260 

Status:  Unutilized 

Comment:  580  sq.  ft.;  1  story  permanent  bldg; 

possible  asbestos;  secure  facility  with 

alternate  access;  use — office. 

Bldg.  103 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number.  779010261 

Status:  Unutilized 

Comment  3675  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  use — dinning  hall. 

Bldg.  109 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  C\  93940- 

Landholding  Agency:  Navy 

Property  Number.  779010262 

Status:  Unutilized 

Comment:  1045  sq.  ft.;  2  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — barracks. 

Bldg.  110 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010263 

Status:  Unutilized 

Comment:  4439  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — shop. 

Bldg.  113 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  C\  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010264 

Status:  Unutilized 

Comment:  100  sq.  ft.;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — storage. 

Bldg.  138 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010265 

Status:  Unutilized 

Comment:  110  sq.  ft.;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — filling 
station. 

Bldg.  144 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010266 
Status:  Unutilized 
Comment:  4320  sq.  ft.;  1  story  senii- 
permanent  bldg;  possible  asbestos;  secure 


facility  with  alternate  access;  most  recent 

use — bowling  alley. 

Bldg.  145 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  C^  93940- 

Landholding  .Agency:  Navy 

Property  Number:  779010267 

Status:  Unutilized 

Comment:  4000  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos  secure 
facility  with  alternate  access;  most  recent 
use — recreation  building. 

Land  (by  State) 

Illinois 

Libertyville  Training  Site 
Lib»^rtyville  Co:  Lake  IL  60048- 
Landholding  Agency:  Navy 
Property  Number:  779010673 
Status:  Excess 

Comment:  114  acres;  possible  radiation 
hazard;  existing  FAA  use  license. 

Michigan 

Nfarine  Corps  Reserve  Center 
3109  Collingwood  Parkway 
Flint  Ml  48502- 
LandhoKiing  Agency:  Navy 
Property  Number:  779240019 
Status:  Excess 

Comment:  5  acres,  previously  had  four  bldgs 
on  it. 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Sand  Shed.  Map  Grid  45024 

Naval  Air  Station 

Adak  Co:  Adak  AK  93791- 

Lanaholding  Agency:  Navy 

Property  Number:  779120004 

Status:  Unutilized 

Reason:  Secured  Area. 

LORAN  Station.  Map  Grid  09L11 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agcncv:  Navy 

Property  Number  77912o6oft 

Status:  Unutilized 

Reason:  Secured  ,^rea. 

Bldg.  10196 

Naval  Security  Croup  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10517 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Na\y 

Property  Number  779310022 

Status:  Unutilized 

Reason:  Secxir«>d  Area. 

Bldg.  10518 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310023 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10535 

Naval  Security  Group  Activity 
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Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navv 

Properly  Number:  77931 0024 

Status:  Unutilized 

Reason:  Secured  Area.  , 

Bldg.  10538 

Naval  Security  Group  Aciivity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navv 

Property  Number:  7'79310625 

Status:*Unutilized 

Reason:  Secured  Area. 

Bldg.  10539 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310026 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10540 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310027 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10603 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Numh«r:  779310028 

Status:  Unutilized 

Reason:  Secured  Area. 

California 

Bldg.  105 

Naval  FPS.  CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010159 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  165 

Naval  FPS.  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010160 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  146 

Naval  Facilities  Point  Sur 
C\'B  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010268 
Status:  Unutilized 
Reason:  Other 

Comment:  sewer  treatment  facility 
Bldg.  31104 

Naval  Air  Weapons  Station 
China  Lake  Co:  San  Bernardino  CA  93555- 
Landholdmg  Agency:  Navy 
Propoerty  Number:  779340003 
Status:  Unutilized 
Reason:  Secured  .^rea 
Morris  Dam  Test  Facility  Range 
A  zusa  Co:  Los  Angeles  CA  91 702- 
Landholding  Agency:  Navy 
Property  Number:  7'7941o6oi 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  31568 

Naval  Air  Weapons  Station 


China  Lake  Co:  San  Bernardino  C.\  93555- 
Landholding  Agency:  Navy 
Property  Number:  779410013 
Status:  Unutilized 
Reason:  Secured  Area. 

Florida 

East  Martello  Bunker  #1 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040-  ^ 

Landholding  Agency:  Navy  - 

Property  Number:  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Georgia 

Naval  Submarine  Base-Kings  Bay 
ion  USS  Daniel  Boone  Avenue 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number:  779010i07 
Status:  Unutilized 
Reason:  Secured  Area. 

Guam 

Bldg.  96 

U.S.  Naval  Ship  Repair  Facility 

PSC  455  Co:  Box  191,  FPO  AP  GU  96540- 

1400 
Landholding  Agency:  Navy 
Property  Number:  779240018 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  6118 

U.S.  Naval  Ship  Repair  Facility 
PSC  455  Co:  Box  191.  FPO  AP  GU  %540- 

1400 
Landholding  Agency:  Navy 
Property  Number:  779330001 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Hawaii 

Bldg.  126.  Naval  Magazine 

Waikele  Branch 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  779230012 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material;  Other 
Comment:  Extensive  Deterioration. 
Bldg.  Q75,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  7'792306l3 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  Eteterioration. 
Bldg.  7,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  779230014 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  Deterioration. 
Facility  189,  Naval  Air  Facil. 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navv 
Property  Number:  779310045 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Facility  342,  Naval  Air  Facil. 


Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number  779310046 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Facility  343,  Naval  Air  Facil. 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number:  779310047 
Status:  Unutilized 

Reason;  Extensive  deterioration;  Secured 
Area. 

Facility  S6194 

Naval  Air  Facility 

Midv\'av  Island 

Pearl  Harbor  HI  96516- 

Landholding  Agency:  Navy 

Property  Number:  779310048 

Status:  Unutilired 

Reason:  Extensive  deterioration;  Secured 

Area. 
Facility  S7124 
Naval  Air  Facility 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number:  779310049 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Facility  5985 

Naval  Station  Pearl  Harbor 

Honolulu  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779310086 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  989 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320025 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  990 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320026 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  996 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320027 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  1026 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320628 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  1028 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320029 

Status:  Unutilized 
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Reason;  Extensive  deterioration. 

Bldg.  S959 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  .Agenq,':  Navy 

Property  Number:  779320030 

Status:  L'nutilized 

Reason:  ELxtensive  deterioration. 

Bldg.  SI 

Lualualei  Branch,  Naval  Magazine 

Lualualei  Co:  Oahu  HI  96792- 

Landhoiding  Agency:  Navy 

Property  Number:  779330006 

Status:  L'nderutilized 

Reason:  Extensive  deterioration. 

Bldg.  S2 

Lualualei  Branch.  Naval  Magazine 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Na%7 

Property  Number;  779330007 

Status:  Underutilized 

Reason:  Extensive  deterioration. 

Bldg.  S3 

Lualualei  Branch.  Naval  Magazine 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Nav7 

Property  Number  779330008 

Status;  l'nderutilized 

Reason:  Extensive  deterioration. 

Bldg.  S7 

Lualualei  Branch.  Naval  Magazine 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  779330009 

Status:  L'nderutilized 

Reason;  Extensive  deterioration. 

Bldg.  T-44 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  .'Vgency:  Navy 

Property  Number  77941 0002 

Status:  Unutilized 

Reason:  Secured  ,'Vrea;  Extensive 

deterioration. 
Bldg.  6,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co;  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779410003 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
Bldg.  10,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co;  Honolulu  HI  96860- 
Landholding  .Agency:  Navy 
Property  Number:  779410004 
Status;  L^nutilized 
Reason:  Extensive  deterioration. 
Bldg.  291.  Naval  Station 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779410005 
Status:  L'nutilized 
Reason:  Extensive  deterioration. 
Bldg  1032.  Naval  Station 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779410006 
Status;  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  1033.  Naval  Station 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  .Agency:  Navy 
Property  Number:  779410007 


Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  43.  Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Nav7 

Property  Number:  779410008 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  827.  Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779410009 

Status:  Unutilized 

Reason:  Detached  Latrine. 

Illinois 

Bldg.  928 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010120 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  28 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010123 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  25 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010126 

Status;  Unutilized 

Reason:  Secured  Area. 

South  Wing— Building.  No  62 

Great  Lakes  Co;  Lake  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  779110001 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  235 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 

Landholding  Agency:  Navy 

Property  Number:  779310039 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  2B 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 

Landholding  Agency:  Navy 

Property  Number:  779310040 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  90 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 

Landholding  Agency:  Navy 

Property  Number:  779310041 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  232 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 

Landholding  Agency:  Navy 

Property  Number  779310042 

Status:  Unutilized 

Reason:  Secured  Area. 


Bldg.  233 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310043 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  234 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310044 
Status:  Unutilized 
Reason:  Secured  Area. 

Maine 

Bldg.  293,  Naval  Air  Station 

Brunswick  Co;  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  7'7924o6l5 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  384 

Naval  Air  Station  Topsham 

Brunswick  Co;  Sagadahoc  ME 

Landholding  .Agency;  Navy 

Property  Number;  7'7934o6oi 

Status;  L'nutilized 

Reason:  Extensive  deterioration. 

North  Carolina 

Bldg.  SH-7 

Marine  Corps  Base 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 

Landholding  Agency:  Nav'y 

Property  Number:  779410017 

Status;  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-11 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number:  779410018 
Status;  L'nutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-13 
Marine  Corps  Base 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number:  779410019 
Status:  L'nutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-16 
Marine  Corps  Base 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  .Agency;  Navy 
Property  Number:  779410020 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  Sh-17 
Marine  (]orps  Base 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Numlier:  779410021 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-21 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
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Property  Number:  779410022 

Status;  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-31 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28S42-0004 
Landholding  Agency:  Navy 
Property  Number  779410023 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SSH-io 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410024 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-209 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410025 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-589 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  7794 10026 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-590 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy- 
Property  Number:  779410027 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-4138 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410028 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-^139 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410029 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  867 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410030 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  939 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410031 
Status:  Unutilized 


Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  940 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410032 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  H-38 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410033 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SM-173 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410034 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1744 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
L.andholding  Agencv:  Navy 
Property  Number:  779410035 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 

Bldg.  001,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28445- 
L,andholding  Agency;  Navy 
Property  Number  779410036 
Status:  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  004.  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agencv:  Navy 
Property  Number  779410037 
Status;  Unutili2«d 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  01 1 .  Camp  Lejeune 

Marine  Corps  Base 

Holly  Ridge  Co;  Onslow  NC  28445- 

Landholding  Agency:  Navy 

Property  Number:  779410038 

Status:  Unutilized 

Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  016.  Camp  Lejeune 
Marine  Qjrps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agency:  Navy 
Pmperty  Number;  779410039 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  49.  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28445- 
Landholding  Agency;  Navy 
Property  Number:  779410040 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
-  deterioration. 


Bldg  056,  Camp  Lejeune 

Marine  Corps  Base 

Holly  Ridge  Co;  Onslow  NC  28445- 

L,andholding  Agency:  Navy 

Property  Number:  779410041 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  079  &  079B,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28455- 
Landholding  Agency:  Navy 
Property  Number:  779410042 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  085,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co:  Onslow  NC  28455- 
Landholding  Agency:  Navy 
Property  Number:  779410043 
Status;  Unutilized 
Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  139,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28455- 
Landholding  Agency;  Na%fy 
Property  NumbKBr  779410044 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  147,  Camp  Lejeune 
Marine  Corps  Base 
Holly  Ridge  Co;  Onslow  NC  28455- 
Landholding  Agency;  Navy 
Property  Number:  779410045 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Rhode  Island 

Bldg.  32 

Naval  Underu-ater  Systems  Center 

Gould  Island  Annex 

Middletown  Co;  Newport  Rl  02840- 

Landholding  Agency:  Navy 

Property  Number:  779010273 

Status:  Excess 

Reason;  Secured  Area. 

Texas 

Bldg.  2426 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number;  779010279 
Status;  Underutilized 
Reason:  Flood  way. 
Bldg.  2432 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Na\7 
Propertx-  Number:  779010280 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2476 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landhoiding  Agency:  Navy 
Property  Number:  779010281 
Status;  Underutilized 
Reason:  Floodway. 
Bldg.  2498 
Laguna  Shores  Housing  Area 
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Corpus  Christi  Co:  Nueces  TX  7841»- 
Landholding  Agency:  Nav^ 
f^opertv  Number:  779010282 
Status:  L'nderutilized 
Reason:  Floodway. 

B!dg.  2504 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholdmg  Agency:  Navy 

Property  Number:  779010283 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  1730 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landhoidmg  Agency:  Navy 

Property  Number:  779010284 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2422 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  784 19- 

Landhoiding  Agency:  Navy 

Property  Number:  779010285 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2425 

Laguna  Shores  Housing  Area 

Cksrpus  Chnsti  Co:  Nueces  TX  78419- 

Landholding  Agency:  Nav^ 

Property  Number  779010286 

Status:  L'nderutilized 

Reason:  Floodway. 

Bldg.  2430 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010287 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2434 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010288 

Status:  Underutilized 

Reason:  Floodway. 

Bldg  2449 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Nav^ 

Property  Number  779010289 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2450 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010290 

Status:  L'nderutilized 

Reason:  Floodway. 

Bldg.  2453 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  NavT 

Property  Number:  779010291 

Status:  L'nderutilized 

Reason:  Floodway. 

Bldg.  2455 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landh'ilriing  Agency:  Navy 
Property  Number:  779010292 
Status:  Underutilized 


Reason;  Floodway. 

Bldg.  2456 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010293 
Status;  Underutilized 
Reason;  Floodway. 

Bldg.  2463 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number  779010294 
Status;  Underutilized 
Reason:  Floodway. 

Bldg.  2483 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number;  779010295 
Status;  Underutilized 
Reason:  Floodway. 

Bldg.  2516 

Laguna  Shores  Housing  .^rea 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010296 
Status;  Underutilized 
Reason;  Floodway. 

Bldg.  2524 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number;  779010297 
Status:  Underutilized 
Reason:  Floodway. 

Bldg.  2528 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Na\7 
Property  Number:  779010298 
Status:  Underutilized 
Reason;  Floodway. 

Washington 

Bldg.  57 

Naval  Supply  Center  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number:  779010091 
Status:  Underutilized 
Reason;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  47  (Report  1) 

Naval  Supply  Center,  Puget  Sound 

Manchester  Co;  Kitsap  WA  98353- 

Landholding  Agency;  Navy 

Property  Number;  779010230 

Status:  Underutilized 

Reason:  Secured  Area. 

Land  (by  State) 
California 

Salton  Sea  Test  Range 

ElCenfro  Co;  Imperial  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779010068 

Status:  Excess 

Reason:  Secured  Area. 

Land — Marine  Corps  Base 

Camp  Pendleton 

Camp  Pendleton  Co:  San  Diego  C^  92055- 

Landholding  Agency:  Navy 

Property  Number;  779330003 


Status:  Underutilized 
Reason:  Secured  Area. 

Florida 

Boca  Ciiica  Field 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  23040- 

Landholding  Agency:  Nav7 

Property  Number:  779010097 

Status:  I'nutilized 

Reason:  Floodway. 

East  Martello  Battery  #2 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  779010275 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Georgia 

Naval  Submarine  Base 

Grid  G-5  to  G-10  to  Q-€  to  P-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency;  Navy 

Property  Number:  779010228 

Status;  l'nderutilized 

Reason:  Secured  Area. 

Maryland 

5.635  sq.  ft.  of  Land 
Solomon's  Annex 
Solomons  MD 
Landholding  Agency:  Navy 
Property  Number:  779230001 
Status:  Excess 
Reason:  Other 
Comment:  Drainage  Ditch. 

Puerto  Rico 

Destino  Tract 
Eastern  Maneuver  Area 
Vieques  PR  00765- 
Landholding  Agency;  Navy 
Property  Number;  779240016 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible. 
Punta  Figueras — Naval  Station 
Ceiba  PR  00735- 
Landholding  Agency;  Navy 
Property  Number:  779240017 
Status:  Excess 
Reason:  Floodway. 

Washington 

Land  (Report  2),  234  acres 
Naval  Supply  Center,  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number:  779010231 
Status:  L'nutilized 
Reason:  Secured  Area. 

[FR  Doc.  94-4889  Filed  3-3-94;  8:45  am] 

BILLING  CODC  4210-20-M 


INTER-AMERICAN  FOUNDATION 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Inter-American  Foundation 

(lAF). 

ACTION:  Notice  of  systems  of  records 

pursuant  to  Privacy  Act  of  1974. 
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IAF-1 
SYSTEM  NAME: 

Conflict  of  Interest  Files— lAF. 

SYSTEM  location: 

Inter-American  Foundation,  901  N. 
Stuart  Street,  Arlington,  VA  22203. 

CATEGORIES  Of  INDfVlDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  Foundation  at  GS-13 
level  and  above.  Foundation 
Representatives,  contracting  personnel, 
employees  with  regular  contacts  with 
contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Title;  Date  of  Appointment;  grade, 
home  address;  Em.ployment  and 
financial  interests,  position  in 
organization,  nature  of  financial 
interest;  names  and  addresses  of 
creditors,  character  of  indebtedness; 
interests  in  real  property,  nature  of 
interest,  type  of  property  and  address, 
name,  address,  and  nature  of  subject 
matter  of  other  persons  supplying 
information. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  is  used  "in  house." 
Notwithstanding  the  above,  access  may 
also  be  gained  under  the  following 
conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 


(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  Files. 

RETRIEVABILrrY: 

Manual.  Identifier — Name. 

SAFEGUARDS: 

Filed  in  locked,  steel  cabinets;  records 
available  to  authorized  persons  only. 

RETENTION  AND  DISPOSAL: 

Destroyed  six  years  after  employee 
departure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Inter-American 
Foundation,  901  N.  Stuart  Street, 
Arlington,  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  the  General  Counsel.  Inter- 
American  Foundation,  901  N.  Stuart 
Street,  Arlington.  VA  22203. 

RECORD  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  I.^F  Records, 

CONTESTING  RECORDS  PROCEDURES: 

Contesting  Record  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information  in  lAF  Records. 

RECORD  SOURCE  CATEGORIES: 

Individual  himself  and  people  named 
by  individual  to  supply  information. 

IAF-2 

SYSTEM  NAME: 

Foundation  Fellowship  Application 
Files— lAF. 

SYSTEM  LOCATION: 

Inter-American  Foundation,  901  N. 
Stuart  Street,  Arlington,  VA  22203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Candidates  who  submitted 
applications  in  a  fellowship  competition 
for  fellowship  awards. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  application  file  contains  such 
general  personal  information  as  home 
and  work  addresses  and  phone 
numbers,  citizenship,  date  and  place  of 
birth,  age,  name  and  citizenship  of 
spouse,  social  security  number,  number 
and  ages  of  children,  educational 
history,  employment  history,  career 
information,  travel  experience,  language 
capability,  honors  and  publications, 
personal  statement,  letters  of 
recommendation,  grade  transcripts, 
research/study  prospectus,  comments 
by  Foundation  staff  and  contracted 
evaluators.  In  addition,  other  general 
competition  files  provide  scores  by 
contracted  evaluators  of  the  individual 
candidate's  application  for  fellowship 
award  recommendations. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U  S.C  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

Information  is  used  by  contracted 
specialists  for  evaluating  applications 
and  Foundation  staff  for  managing  the 
fellowship  competition. 
Notwithstanding  the  above,  access  may 
also  be  gained  to  these  records  under 
the  following  conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
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of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

pouats  AND  PflAcncts  ron  stowing. 

RETRCVIMG,  ACCESSIMQ,  RE~«IMrNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORACC: 

Pap*>r  Files. 

RETRiEVABUJTY: 

Manual.  IdentiBer — Name  and 
Program. 

SAFf  GUARDS: 

Filed  in  locked,  steel  cabinets;  records 
available  to  authorized  persons  only. 

RETENTION  AND  DISPOSAL: 

Disposed  of  in  atxordance  with  the 
General  Records  Schedule  issued  by  the 
Archivist  of  the  United  States, 

SrSTEM  MANAGER(S)  AND  ADDRESS: 

Fellowship  Assistant.  Inter-Ajnerican 
Foundation,  901  N.  Stuart  Street. 
.■\rlington.  VA  22203, 

NOTIFICATION  PfWCEDURE: 

Contact  individual  listed  above,  or 
Vice  President.  Learning  and 
Dis.semination.  Inter-American 
Foundation,  901  N.  Stuart  Street. 
Arhngton.  VA  22203. 

RECORD  ACCESS  PROCEDURES: 

L\F  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  L\F  Records. 

CONTESTTNG  RECORtJS  PnOCEOORES: 

Contesting  Record  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information. 

RECORD  SOUnCE  CATEGOfOES: 

Individual  her'himself;  educational 
institutions  attended;  letters  of 
recommendation  by  people  identified 
by  individual;  Foundation  staff; 
contracted  evaluators. 

IAF-3 

SYSTEM  NAME: 

Foundation  Fellowship  Grant  Files — 
lAF. 

SYSTEM  LOCATION: 

Inter-.American  Foundation,  901  N. 
Stuart  Street.  Arlington.  VA  22203. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Successful  Candidates  ("Fellows") 
who  submitted  applications  and 
rt'ceived  fellowship  grants. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  addition  to  all  information  from  the 
individuals  apphcation  file,  the  Rrant 
file  contains  such  documents  as  the 
grant  agreement  and  amendments, 
financial  and  disbursement  records, 
correspondence,  grade  transcripts, 
programmatic  ond  financial  reports, 
research  reports,  staff  memoranda,  and 
comments  by  contracted  evaluators. 

AUTMORrtY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  use.  3101. 

ROUTINE  USES  OF  RECORDS  MAlNTAtNED  IN  THE 
SYSTEM,  MCLUOtNO  CATEGOMES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Information  is  used  by  contracted 
specialists  for  evaluating  grant  progress 
and  Foundation  staff  for  managing  the 
individual's  grant.  Notwithstanding  the 
above,  access  may  also  be  gained  to 
these  records  under  the  following 
conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  seciu-ity  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 


POLICIES  ANt)  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files. 

RETRIEVABU^mr: 

Manual.  Identifier — Name,  Grant 
Number,  and  Program. 

SAFEGUARDS: 

Filed  in  locked,  steel  cabinets;  records 
available  to  authorized  persons  only. 

RETENTION  AND  DISPOSAL: 

Disposed  of  in  accordance  with  the 
General  Records  Schedule  issued  by  the 
Archivist  of  the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Fellowship  Assistant.  Inter- American 
Foundation,  901  N.  Stuart  Street, 
Arlington,  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above,  or 
Vice  President,  Learning  and 
Dissemination.  Inter-American 
Foundation.  901  N.  Stuart  Street, 
Arlington,  VA  22203. 

RECORD  ACCESS  PROCEDURES: 

L\F  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  LAF  Records. 

CONTESTING  RECORDS  PROCEDURES: 

Contesting  Record  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information. 

RECORD  SOURCE  CATEGORIES: 

Fellow  her/himself;  educational 
institutions  attended;  Foundation  staff; 
( ontracted  evaluators. 

IAF-4 

SYSTEM  name: 
Informal  Personnel  Files — LAF. 

SYSTEM  LOCATIOM: 

Inter-American  Foundation,  901  N. 
Stuart  Street,  10th  Floor.  Arlington,  VA 
22203. 

CATEGORIES  Of  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  Employment  and 
Employees. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

General  persomiel  information 
including  position  descjiptions,  training 
record.s.  request  for  notification  of 
personnel  action,  notification  of 
personnel  action,  performance  plans  on 
appraisals,  time  and  attendance  records, 
occupation,  pay  plan,  service 
computation  dates,  date  of  birth,  grade 
and  salary,  social  security  number, 
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home  telephone  number,  resume,  letters 
of  recommendation,  background 
investigation  data  for  critical/sensitive, 
non-critical  sensitive  and  security 
clearances,  recommendation  for 
performance  recognition,  emplojinent 
staffing  reports,  handicap  and  race  and 
national  origin  informal  reports, 
informal  notices  of  injur)'  or 
occupational  disease,  records  of 
requests  for  unemployment 
compensation  payments. 

AUTHORtTY  FOR  KiAIMTENANCE  OF  THE  SYSTEM: 

44  U.SC.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Information  is  used  "in  house"  (non- 
routine  uses)  for  personnel  evaluation 
and  management.  Notwitlistanding  the 
above,  access  may  also  be  gained  to 
these  records  under  the  following 
conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use.  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  syetem  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files. 

RETRIEVABILrrV: 

Manual.  Identifier — Name. 

SAFEGUARDS: 

Filed  in  locked,  steel  cabinets;  records 
available  to  authorized  persons  only. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  three  years  of 
inactivity.  (Being  negotiated.) 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Personnel  Officer,  Inter-American 
Foundation,  901  N.  Stuart  Street,  10th 
Floor.  Arlington,  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above  or 
Executive  Vice  President  for  Operations. 
Inter-American  Foundation,  901  N. 
Stuart  Street.  Arlington.  VA  22203. 

RECORD  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  lAF  Records. 

CONTESTING  RECORDS  PROCEDURES: 

Contesting  Record  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information. 

RECORD  SOURCE  CATEGORIES: 

Individual  himself;  educational 
institutions;  previous  employers;  letters 
of  recommendations  named  by 
individual  himself. 

IAF-6 

SYSTEM  NAME: 

Personnel  Investigation  Records. 

SYSTEM  LOCATION: 

Persormel  Security.  Office  of 
Personnel  Management,  Inter- American 
Foundation,  901  N.  Stuart  Street,  10th 
Floor,  Arlington,  VA  22203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

a.  Current  and  former  employees  or 
applicants  for  employment  in  the 
agency. 

b.  Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  as 
contractors,  experts,  and/or  background, 
and  consultants  to  agency  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  files  and/or  background 
files  which  pertain  to  clearance 
investigations  for  Federal  employment. 
These  records  contain  investigative 


information  regarding  an  individual's 
character,  conduct,  and  behavior  in  the 
community  where  he  or  she  lives  or 
lived;  arrests  and  convictions  for 
violations  against  the  law;  reports  of 
interviews  with  present  and  former 
supervisors,  coworkers,  associates, 
educators,  etc.;  reports  about  the 
qualifications  of  an  individual  for  a 
specific  position;  files  relating  to 
adjudication  matters;  reports  of 
inquiries  with  law  enforcement 
agencies,  employers,  educational 
institutions  attended,  creditors;  reports 
of  action  after  OPM  or  FBI  section  8(d) 
Full  Field  Investigation;  Notices  of 
Security  Investigation;  and  other 
information  developed  from  the  above. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SJCH  USES: 

These  records  and  information  in 
these  records  may  be  used  in  disclosing 
information: 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  when  such 
agency,  office,  or  establishment 
conducts  an  investigation  of  the 
individual  for  the  purpose  of  granting  a 
security  clearance,  or  for  the  purpose  of 
making  a  determination  of 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or  access 
to  classified  information  or  restricted 
areas. 

b.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Goventment,  and  the  District  of 
Columbia  Government,  having  the 
responsibility  to  grant  clearances  to 
make  a  determination  regarding  access 
to  classified  information  or  restricted 
areas,  or  to  evaluate  qualifications, 
suitability,  or  loyahy  to  the  United 
States  Government,  in  connection  with 
performance  of  a  service  to  the  Federal 
Government  under  a  contract  or  other 
agreement. 

c.  To  the  intelligence  agencies  of  the 
Department  of  Defense,  the  National 
Security  Agency,  the  Central 
Intelligence  Agency,  and  the  Federal 
Bureau  of  Investigation  for  use  in 
intelligence  activities. 

d.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nati  ;re  and  purpose  of  the 
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investigation,  and  to  identify  the  type  of 
information  requested. 

e.  To  Federal  agencies  as  a  data  source 
for  management  information  through, 
the  production  of  summary  descriptive 
statistics  and  anal>lical  studies  in 
support  of  the  functions  for  which  the 
records  are  maintained  or  for  related 
studies. 

f.  To  disclose  information  to  ofScials 
of  the  Merit  Systems  Protection  Board, 
including  the  OfBce  of  the  Special 
Counsel,  when  requested  in  connection, 
with  appeals,  special  studies  of  the  civil 
ser\-ice  and  other  merit  systems,  review 
of  office  rides  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  e.g.,  as 
promulgated  in  5  U.S.C  1205  and  1206, 
or  as  may  be  authorized  by  law. 

g.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
emplovment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

h.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  Iribor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

POLICIES  ANO  PRACTICES  FOfl  STORING, 
RETRIEVING  ACCESSING  RETAINiNG,  ANO 
DlSPOSiNG  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Records  are  maintained  in  fde  folders. 

RETRIEVAfllUTY; 

Records  arc  recei\'ed  by  the  name  of 
the  individual  on  whom  tbey  are 
maintained. 

SAFEGUARDS: 

Folders  are  maintained  in  a  steel  file 
cabinet.  The  key  to  the  steel  cabinet  is 
locked  in  other  secured  file  cabinets  that 
are  rarely  opened.  All  employees  are 
required  to  have  an  appropriate 
background  investigation  before  they  are 
allowed  access  to  the  records. 

RETENTION  AND  DISPOSAL: 

a.  Log  books  which  show  the 
scheduling  or  completion  of  an 
investigation,  and  investigative  files,  if 
any,  are  retained  for  two  years,  plus  the 
current  year  from  the  date  of  the  most 
recent  investigative  activity.  Other 


information  which  show  no 
investigative  record  other  than  the 
completion  of  a  clear  National  Agency 
Check  or  a  clear  National  Agency  Check 
and  Inquiry,  and  where  no  investigative 
file  folder  exists,  are  retained  for  two 
years  plus  the  current  year. 

b.  Reports  of  action  after  OPM  or  FBI 
section  8(d)  background  investigation 
are  retained  for  the  life  of  the 
investigative  file. 

c.  Nk^ces  of  Security  Investigations 
are  retained  for  20  years.  All  records  are 
destroyed  by  shredding. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Director,  Office  of  Personnel,  Inter- 
American  Foundation.  901  N.  Stuart 
Sti-eet,  Arlington,  VA  22203. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager  in  vmting. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name 

b.  Date  of  birth 

c.  Social  Security  Number 

d.  Signature 

e.  Any  available  information 
regarding  the  type  of  record  involved 

f.  The  category  of  covered  individuals 
under  which  the  requester  beheves  he 
or  she  fits. 

RECORD  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy'  Act 
provisions  at  5  U.S.C.  552aic)(3)  and  (d), 
regarding  access  to  records.  The  section 
of  this  notice  titled  Systems  exempted 
from  certain  provision  of  the  Act.  which 
appears  below,  indicates  the  kinds  of 
material  exempted  and  the  reasons  for 
exempting  them  from  access. 
Individuals  wishing  to  request  access  to 
their  records  should  contact  the  U.S. 
Office  of  Personnel  Management,  FIPC, 
Boyers.  PA  16018-0618  in  writing. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name 

b.  Date  of  birth 

c.  Social  Security  Number 

d.  Signature 

e.  Any  available  information 
regarding  the  type  of  record  involved 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits. 

CONTESTING  RECORD  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C  552a(d),  regarding 
amendment  to  records. 


The  section  of  this  notice  titled 
Systems  exempted  from  certain 
provisions  of  the  Act.  which  appears 
below,  indicates  the  kinds  of  material 
exempted  and  the  reasons  for  exempting 
them  from  amendment.  Individuals 
wishing  to  request  amendment  to  their 
non-exempt  records  should  contact  the 
system  manager  in  writing.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name 

b.  Date  of  birth 

c.  Social  Security  Number 

d.  Signature 

e.  Any  available  information 
regarding  the  type  of  record  involved 

f.  The  categor>'  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits 

RECORD  SOORCC  CATEGORIES: 

Information  contained  in  the  system 
was  obtained  from  the  following 
categories  of  sources: 

a.  Applications  and  other  personnel 
and  security  forms  furnished  by  the 
individual 

b.  Investigative  and  other  record 
material  himished  by  Federal  agencies 

c.  Notices  of  personnel  actions 
furnished  by  Federal  agencies 

d.  By  personal  investigation  or  written 
inquiry  from  sources  such  as  employers, 
educational  institutions,  references, 
neighbors,  associates,  police 
departments,  court.s,  credit  bureaus, 
medical  records,  probation  officials, 
prison  officials,  newspapers,  magazines, 
periodicals,  and  other  publications. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  may  contain  the 
following  t^-pes  of  information: 

a.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  a  personnel 
investigation,  which  pertains  to  national 
defense  and  foreign  policy.  The  Privacy 
Act,  at  5  U.S.C.  552a(k)(l),  permits  an 
agency  to  exempt  such  materials  from 
certain  provisions  of  the  Act. 

b.  Investigatory-  material  compiled  for 
law  enforcement  purposes  in 
connection  with  the  administration  of 
the  merit  s\-stera.  The  Privacy  Act,  at  5 
U.S.C.  552a(k)(2),  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act.  Application  of 
exemption  fk)(2)  may  be  necessary  to 
preclude  the  data  subject's  access  to  and 
amendment  of  the  record. 

c.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  quaUfications 
for  Federal  civilian  emplovment.  The 
Privacy  Act.  at  5  U.S.C.  552a(kj(5), 
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permits  an  agency  to  exempt  such 
material  from  certain  provisions  of  the 
Act.  Materials  may  be  exempted  to  the 
extent  that  release  of  the  material  to  the 
individual  whom  the  information  is 
about  would: 

1.  Reveal  the  identify  of  a  source  who 
furnished  information  to  the 
Govemment  under  an  express  promise 
(granted  on  or  after  September  27,  1975) 
that  the  identify  of  the  source  would  be 
in  confidence;  or 

2.  Reveal  the  identify  of  a  source  who, 
prior  to  September  27,  1975,  furnished 
information  to  the  Govemment  under  an 
imphed  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

lAF-6 

SYSTEM  NAME: 

Pa>roll/Travel  Accounting  Records. 

SYSTEM  location: 

Inter-American  Foundation,  901  N. 
Stuart  Street,  Arlington,  VA  22203. 

categopies  of  individuals  covered  9y  the 
system: 

Individual  Payroll/Travel 
information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  employee  pay  records  and 
official  travel  obligation/travel  voucher 
records. 

AUTHORITY  FOR  MAIKTENANCE  OF  THE  SYSTEM; 

44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  TME 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Payroll  records  used  for  entry  into 
lAF  accounting  system;  travel 
documents  used  for  expenditure  of 
funds  for  travel  advances,  tickets,  travel 
reimbursements.  Notwithstanding  the 
above,  access  may  also  be  gained  to 
these  records  under  the  following 
conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regtjlation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enfoicing  or 
implementing  tlie  statute,  or  rule, 
regulation  or  order  issued  pursuant 
(hereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 


use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  infcrm.ation  or 
other  pertinent  information,  such  as 
current  ficenses,  if  necessarv'  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
hcense,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

POLICIES,  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  W  THE  SYSTEM: 


STORAGE: 

1 

Paper  files. 

PETPIEVABILmr: 

Manual.  Identifier:  Name. 

SAFEGUARDS: 

Records  secured  in  locked  files  and 
made  available  only  to  authorized 
persons. 

RETENTION  AND  DISPOSAL: 

Disposed  of  m  accordance  with  the 
General  Records  Schedule  issued  by  the 
Archivist  of  the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Accountant,  Inter-.\merican 
Foundation,  901  N.  Stuart  St., 
ArHngton,  \'A  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above,  or 
Vice  President,  Administration  and 
Finance.  Inter-American  Foundation, 
901  N.  Stuart  St.,  Arlington.  VA  22203. 

RECORDS  ACCESS  PROCEDURES: 

I.^F  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  lAF  records. 

CONTESTING  RECORD  PROCEDURES; 

Contesting  Records  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information  in  L'\F  Records. 

RECORD  SOURCE  CATEGORIES: 

Individual  him/her  self. 


IAF-7 

SYSTEM  NAME: 

Inter-American  Foundation — General 
Financial  Records. 

SYSTEM  LOCATION: 

Department  of  Energy  (DOE). 
Germantown,  Md  Office;  copies  held  by 
the  Inter- American  Foundation.  (EXJE 
holds  records  for  the  Foundation  under 
Inter-Agency  Agreement.) 

CATEGORIES  OF  INDfVIOUALS  COVERED  BY  'rtf 
SYSTEM: 

Past  and  present  LAF  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Varied  payroll  records,  including, 
among  other  documents,  time  and 
attendance  sheets;  pa\TDent  vouchers; 
comprehensive  fisting  of  employees; 
health  benefits  records;  requests  for 
deductions;  tax  forms;  W2  forms; 
overtime  requests;  leave  data;  retirement 
records.  Records  are  used  by  the  lAF 
and  DOE  employees  to  maintain 
adequate  pa\Toli  information  for  lAF 
employees  and  otherwise  by  the  I.AF 
and  DOE  employees  for  LAF  emplov-ees 
who  have  a  need  for  the  records  in  the 
performance  of  their  duties. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  generally  and  Pub.  L.  91- 

175. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  T>iE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USEPS  AND 
THE  PURPOSES  OF  USES: 

Records  are  released  to  GAO  for 
audits,  to  the  Internal  Revenue  Sen-ice 
for  investigation,  and  to  private 
attorneys,  pursuant  to  a  power  of 
attorney.  Notwithstanding  the  above, 
access  may  also  be  gained  to  these 
records  under  the  following  conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulator/  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  this  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
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other  pertinent  information,  such  as 
current  Hcenses.  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contact,  or  the  issuance  of  a  license, 
grantor  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter. 

(d)  A  record  from  this  system  of 
records  may  be  disclosed  to  an 
authorized  appeal  grievance  examiner, 
formal  complaints  examiner,  equal 
emplo\Tnent  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint,  or 
appeal  filed  by  an  employee.  A  record 
from  this  system  of  records  may  be 
disclosed  to  the  United  States  Civil 
Service  Commission  in  accordance  with 
the  agency's  responsibility  for 
evaluation  and  oversight  of  federal 
personnel  management. 

(e)  A  record  from  this  system  of 
records  may  be  disclosed  to  officers  and 
employees  of  a  federal  agency  for 
purposes  of  audit. 

POLICIES,  AND  PRACTICES  FOR  STORING, 
RETREIViNG,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

STORAGE: 

Paper  and  microfilm. 

RETRIEVABIUrrY; 

Manual.  Identifier — Social  Security 

Number. 

SAFEGUARDS: 

Stored  in  guarded  building;  released 
only  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  shall  be  in 
accordance  with  HB  GSA  Records 
Maintenance  and  Disposition  System 

(OADP  1820.2). 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Personnel  Office,  Office  of  Personnel, 
Vice  President  for  Operations.  Inter- 
American  Foundation,  901  N.  Stuart 
Street,  10th  Floor,  Arlington.  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above,  or 
Vice  President  for  Operations.  Inter- 


American  Foundation,  901  N.  Stuart 
Street,  10th  Floor,  Arlington,  VA  22203. 

RECORD  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  22  CFR  part  1003. 

CONTESTING  RECORDS  PROCEDURES: 

Contesting  Record  Procedures  are 
contained  in  22  CFR  part  1003. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual;  the  Inter- 
American  Foundation. 

IAF-8 

SYSTEM  NAME: 

Personnel  Budget  Records. 

SYSTEM  LOCATION: 

Inter-American  Foundation.  901  N. 
Stuart  St..  Arlington.  VA  22203.  Budget 
Office.  Office  of  Administration  and 
Finance. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Inter-American  Foundation 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  employee  current  and 
projected  salaries. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Budget  preparation,  tracking,  and 
reporting.  Notwithstanding  the  above, 
access  may  also  be  gained  to  these 
records  under  the  following  conditions: 

(a)  In  the  event  that  a  sy.stem  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulator)'  in 
nature,  and  whether  arising  by  general 
Statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred. 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 


decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license. 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  tlie  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

STORAGE: 

Paper  and  electronic  files. 

RETRIEVABILrtY: 

Manual.  Identifier:  Name. 

SAFEGUARDS: 

Records  secured  in  locked  files  and 
made  available  only  to  authorized 

persons. 

RETENTION  AND  DISPOSAL: 

Disposed  of  in  accordance  with  the 
General  Records  Schedule  issued  by  the 

Archivist  of  the  United  States. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Budget  Officer,  Inter-American 
Foundation.  901  N.  Stuart  St.. 
Arlington.  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above,  or 
Vice  President,  Administration  and 
Finance.  Inter-American  Foundation, 
901  N.  Stuart  St..  Arlington.  VA  22203. 

RECORDS  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  lAF  records. 

CONTESTING  RECORD  PROCEDURES: 

Contesting  Records  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information  in  lAF  Records. 

RECORDS  SOURCE  CATEGORIES: 

Individual  him/her  self. 
IAF-9 

SYSTEM  NAME: 

Accounts  Payable. 

SYSTEM  LOCATION: 

Inter-American  Foundation,  901  N. 
Stuart  St.,  Arlington,  VA  22203.,  Office 
of  Administration  and  Finance, 
Accounting  Office. 
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CATEGORIES  Of  iNDiVIDUALS  COVERED  BV  THE 
SYSTEM: 

Individuals,  both  employees  and 
nthers  who  are  paid  or  due  to  be  paid 
from  Foundation's  appropriations. 

CATEGORIES  Of  RECORDS  rN  THE  SYSTEM: 

Records  pertaining  to  payments  for 
travel,  miscellaneous  expenses, 
contractual  services. 

AUTHORrr'^  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAIWTAINED  IN  THE 
SYSTEM,  iHCLUDiNG  CA-'EGOfllES  OF  USERS  AND 
THE  PuRTOSSS  OF  SbCH  USES: 

Information  is  used  for  entry  into 
lAF'S  accounting  system. 
Notwitiistanding  the  above,  access  may 
also  be  gained  to  these  records  under 
the  following  conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agefic-y  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
pgency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
Ihoreto. 

fo)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
;ise"  to  a  federal,  state  or  local  agency 
maintaining  ci\'il,  criminal  or  other 
relevant  enforcement  information  or 
ether  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
(iecision  concerning  tlie  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  the  hiring  or  retention 
uf  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  bv  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING  RETAINING,  AND 
DiSTOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

F^aper  files. 
RETRiEVABILrrr: 

Manual.  Identifier:  Name. 

SAFEGUARDS: 

Records  available  to  authorized 

persons  onlv 

RETENTION  AND  DISPOSAL: 

Disposed  of  in  accordance  with  the 
General  Records  Schedule  issued  by  the 
Archivist  of  the  United  States. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief  Accountant,  OflSce  of 
Administration  and  Finance,  Inter- 
American  Foundation,  901  N.  Stuart  St., 
Arlington,  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above  at 
Inter-American  Foundation,  Office  of 
Administration  and  Finance,  901  N. 
Stuart  St..  Arlington,  VA  22203. 

RECORDS  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  L\F  records. 

CONTESTING  RECORD  PROCEDURES: 

Contesting  Records  Procedures  arc 
contained  in  Rules  Safeguarding 
Personal  Information  in  lAF  records. 

RECORDS  SOURCE  CATEGORIES: 

Individual  him/her  self. 
IAF-10 
SYSTEM  NAME: 

Contract  files — lAF. 

SYSTEM  LOCATION: 

Inter- American  Foundation,  901  N. 
Stuart  St..  Arlington,  VA  22203 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  entering  into  contractual 
relationships  with  the  lAF. 

CATEGORIES  OF  RECORDS  IN  THE  S^-STEM: 

Contracts,  Purchase  Orders,  bids, 
solicitations,  and  other  records  relating 
to  the  operations  of  the  contract  office. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAiMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  is  used  "in  house"  for 
management  of  contract  activities. 
Notwithstanding  the  above,  access  mav 
also  be  gained  to  these  records  under 
the  following  conditions: 


(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  fo 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  ci\-il,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  slate,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

fb)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  ci-vil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  fo  a  federal 
agency,  in  response  to  this  request,  in 
connection  wiih  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  reque.sting  agency's  decision  on  the 
matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING,  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files. 

RETRIEVABILITY: 

Manual.  Identifier:  Name. 

SAFEGUARDS: 

Records  available  to  authorized 

persons  only. 

RETENTION  AND  DISPOSAL: 

Contracts  under  $25,000  destroyed 
three  years  after  final  payment. 
Contracts  exceeding  $25,000  destroyed 
six  years  after  final  payment. 

SYSTEM  MANAGER  AND  AODRESS: 

Contracting  Officer.  Inter-American 
Foundation,  901  N.  Stuart  St., 
Arlington,  VA  22203. 
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NOTIFICATION  PfiOCEDUflE: 

Contact  individual  listed  above,  or 
Vice  President,  Administration  and 
Finance,  Inter-.\merican  Foundation, 
901  N.  Stuart  St.,  Arlington,  VA  22203. 

RECORDS  ACCESS  PROCEDURES: 

L\F  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  LAF  records. 

CONTESTING  RECORD  PROCEDURES: 

Contesting  Records  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information  in  lAF  records. 

RECORDS  SOURCE  CATEGORIES: 

Individual  him/her  self. 
IAF-10 

SYSTEM  NAME: 

Automated  Data  Processing 
Management, 

SYSTEM  LOCATION: 

Inter-American  Foundation,  901  N. 
Stuart  St..  Arlington,  VA  22203,  Office 
of  Administration  and  Finance.  ADP 
Unit. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

lAF  employees  and  on-site 
contractors. 

CATEGORIES  CF  RECORDS  IN  THE  SYSTEM: 

Records  pertaining  to  access  to  the 
lAF's  computer  system. 

AUTHORrrr  for  maintenance  of  the  system: 
44  U.S.C.  3101. 

routine  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  is  used  by  ADP 
administrator  for  control  of  lAF 
employees  and  on-site  contractors  to 
access  lAF's  computer  system. 
Notwithstanding  the  above,  access  may 
also  be  gained  to  these  records  under 
the  following  conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agencv,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 


(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  ot 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic/Paper  Files. 

retrievability: 

Electronic.  Identifier:  Name/Office 
group. 

SAFEGUARDS: 

Access  authorized  only  to  ADP 
Administrator. 

RETENTION  AND  DISPOSAL: 

Disposed  of  when  individual  leaves 
the  agency. 

System  manager{s)  and  address: 

Automated  Data  Processing 
Administrator,  Office  of  Administration 
and  Finance,  Inter-American 
Foundation,  901  N.  Stuart  St., 
Arlington,  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above  at 
Inter-American  Foundation,  Office  of 
Administration  and  Finance,  901  N. 
Stuart  St.,  Arlington,  VA  22203. 

RECORDS  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  lAF  records. 

CONTESTING  RECORD  PROCEDURES: 

Contesting  Records  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information  in  lAF  records. 

RECORDS  SOURCE  CATEGORIES: 

Individual  him/her  self. 


IAF-11 
SYSTEM  NAME: 

SecLuity  Card  Accountability  Records, 

SYSTEM  LOCATION: 

Inter-American  Foundation,  901  N. 
Stuart  St.,  Arlington,  VA  22203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  issued  security  cards  for 
after  hours  entry  into  office  space. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Lists  of  those  employees  issued 
security  cards  for  after  hours  entry  into 
office  space. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  use.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  is  used  "in  house"  for 
management  of  security  activities. 
Notwithstanding  the  above,  access  may 
also  be  gained  to  these  records  under 
the  following  conditions: 

(a)  In  the  event  that  a  system  of 
records  mfiintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
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requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 

matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files. 

RETRIEVABILmr: 

Manual.  Identifier:  Name. 

SAFEGUARDS: 

Records  available  to  authorized 

persons  only. 

RETENTION  AND  DISPOSAL: 

Disposed  of  upon  the  departure  of  the 
employee  from  the  agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Services  Officer,  Inter- 
American  Foundation,  901  N.  Stuart  St., 
Arhngton.  VA  22203. 

NOTIFICATION  PROCEDURE: 

Contact  individual  listed  above,  or 
Vice  President,  Administration  and 
Finance,  Inter-American  Foundation, 
901  N.  Stuart  St.,  Arlington,  VA  22203. 

RECORDS  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  LAF  records. 

CONTESTING  RECORD  PROCEDURES: 

Contesting  Records  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information  in  lAF  Records. 

RECORDS  SOURCE  CATEGORIES: 

Individual  him/her  self. 

IAF-12 

SYSTEM  NAME: 

Credit  Card  Accountability  Records. 

SVSTEM  LOCATION: 

Lnter-American  Foundation,  901  N. 
Stuart  St..  Arlington,  VA  22203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  issued  Diners  Club  and 
Telephone  Calling  Cards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Lists  of  those  employees  issued 
Diners  Club  and  Telephone  CaUing 
Cards  for  use  in  connection  with  official 
travel. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  use.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  is  used  "in  house"  for 
management  of  travel  activities. 


Notwrithstanding  the  above,  access  may 
also  be  gained  to  these  records  under 
the  following  conditions: 

(a)  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carr\'  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arismg  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routme  use,  to  the  appropriate 
agency,  whether  federal,  state,  local  or 
foreign,  charged  with  the  responsibilitv 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statutes,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(c)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  federal 
agency,  in  response  to  this  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  AND  RETAINING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files. 

retrievability: 
Manual.  Identifier:  Name. 

SAFEGUARDS: 

Records  available  to  authorized 
persons  only. 

retention  and  disposal: 

Disposed  of  upon  the  departure  of  the 
employee  from  the  agency. 

system  manager  and  ADDRESS: 

General  Services  Officer,  Inter- 
American  Foundation,  901  N.  Stuart  St., 
Arlington,  VA  22203. 


NOTinCATION  PROCEDURE: 

Contact  individual  listed  above,  or 
Vice  President.  Administration  and 
Finance,  Inter- American  Foundation, 
901  N.  Stuart  St.,  Arlington,  VA  22203, 

RECORDS  ACCESS  PROCEDURES: 

lAF  access  procedures  are  contained 
in  Rules  Safeguarding  Personal 
Information  in  LAF  records. 

CONTESTING  RECORD  PROCEDURES: 

Contesting  Records  Procedures  are 
contained  in  Rules  Safeguarding 
Personal  Information  in  LAF  records. 

RECORDS  SOURCE  CATEGORIES: 

Individual  hinu'her  self. 

Dated:  February  28,  1994. 
Evan  M,  Koster, 

Privacy  Act  Officer. 

[PR  Doc.  94-J920  Filed  3-3-94;  8:45  am] 

billing  CODE  702S-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
pD-030-03-»21&-05;  IDI-29331] 

Management  Framework  Plans,  etc.; 
Idaho 

AGENCY:  Bureau  of  L.and  Management, 
Interior. 

ACTION:  Notice  of  in'ent  of  prepare  a 
planning  amendment  to  the  Little  Lost/ 
Birch  Creek  Management  Framework 
Plan  (MFP). 

summary:  The  following  described 
public  land  in  Butte  Coimty,  Idaho,  will 
be  examined  for  possible  disposal  by 
direct  sale  under  Sections  203  and  209 
of  the  Federal  L^nd  Policy  and 
Management  Act  of  1976,"  43  U.S.C. 
1713  and  1719. 

Boise  .Meridian,  Idaho 

T.  5N.,R.  29E., 

Sec.  4.  NVV'aSVV'A 

Sec.  5,  NEV4SEV4. 

The  land  described  above  contains  80 
acres,  more  or  less. 

An  environmental  assessment  will  be 
completed  for  this  action.  If  the  land  is 
found  suitable  for  disposal,  the  United 
States  would  offer  it  for  direct  sale  to 
Butte  County  at  fair  market  value.  This 
action  would  provide  Butte  County  with 
land  for  a  bulky  waste  disposal  site  and 
transfer  station.  The  public  is  invited  to 
provide  scoping  comments  on  the  issues 
that  should  be  addressed  in  the 
planning  amendment  and 
environmental  assessment.  Planning 
criteria  which  will  be  used  to  prepare 
this  planning  amendment  is  available 
for  review  at  the  Bureau  of  Land 
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Management.  Idaho  Falls  District  Office. 
940  Lincoln  Road.  Idaho  Falls.  Idaho. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management,  940  Lincoln  Road,  Idaho 
Falls.  Idaho  83401.  (208)  524-7500. 

Djted  Febnian'  23. 1094. 
Lloyd  H.  Ferguson, 
District  Manager. 
|FR  EVv:  94-1968  Filed  3-3-94;  8:45  am] 

8ILLINQ  COOE  4310-OG-M 

[WY-060-04-4210-05;  WYW1 25255] 

Realty  Action;  Modified  Competitive 
Sale  of  Public  Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  modified 

competitive  sale  of  public  lands  in 

Crook  County. 

SUMMARY:  The  following  public  surface 
estate  has  been  determined  to  be 
suitable  for  disposal  by  modified 
competitive  sale  under  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPM.A)  of  1976,  (90 
STAT.  2750;  43  U.S.C.  1713).  The 
Bureau  of  Land  Management  (BLM)  is 
required  to  receive  fair  market  value  for 
the  land  sold  and  any  bid  for  less  than 
fair  market  value  will  be  rejected.  The 
BLM  may  accept  or  reject  any  and  all 
offers,  or  withdraw  any  land  or  interest 
in  the  land  for  sale  if  the  sale  would  not 
be  consistent  with  FLPM^\  or  other 
applicable  law. 

Sixth  Principal  Meridian 

T.  57  .N..  R.  66  \\  . 

Sec.  27.  lots  2,  3.  8.  SWV4NWV4. 

in. 31  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Ewing.  Area  Manager,  Bureau  of 
Land  Management,  Newcastle  Resource 
Area.  1101  Washington  Blvd., 
Newcastle.  Wyoming  82701.  307-746- 
4453. 

SUPPLEMENTARY  INFORMATION:  This  sale 
is  consistent  with  Bureau  of  Land 
Management  policies  and  the  Newcastle 
Management  Framework  Plan.  The 
purpose  of  this  sale  is  to  dispose  of  an 
isolated  parcel  of  public  land.  The  fair 
market  values,  planning  document,  and 
environmental  assessment  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management.  Newcastle  Resource  Area, 
Newcastle.  Wyoming. 

The  parcel  will  be  offered  by  modified 
competitive  sale  to  the  adjoining 
landowners.  The  adjoining  landowners 
will  be  required  to  submit  proof  of 


adjoining  land  ownership  before  a  bid 
can  be  accepted. 

The  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register 
shall  segregate  the  above  public  lands 
from  appropriation  imder  the  public 
land  laws,  including  the  raining  laws. 
Any  subsequent  appUcation  shall  not  be 
accepted,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant  if  the  notice  segregates  the 
land  from  the  use  applied  for  in  the 
application.  The  segregative  effect  of 
this  notice  will  terminate  upon  issuance 
of  a  conveyance  document,  270  days,  or 
when  a  cancellation  Notice  is 
published,  whichever  occurs  first. 

Sale  Procedures 

1.  All  bidders  must  be  U.S.  citizens, 
18  years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  state,  state 
instrumentality  of  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Wyoming. 

2.  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  11:00  a.m.,  May 
25,  1994,  at  which  time  the  sealed  bid 
envelopes  will  be  opened  and  the  high 
bid  annoimced.  The  high  bidder  will  be 
notified  in  vmting  within  30  days 
whether  or  not  the  BLM  can  accept  the 
bid.  The  sealed  bid  envelope  must  be 
marked  on  the  front  lower  left-hand 
comer  with  the  words  "Public  Land 
Sale,  (WYW125255),  Sale  held  May  25, 
1994." 

3.  All  sealed  bids  must  be 
accompanied  by  a  pavTnent  of  not  less 
than  10  percent  of  the  total  bid.  Each 
bid  and  final  payment  must  be 
accompanied  by  certified  check,  money 
order,  bank  draft,  or  cashier's  check 
made  payable  to:  Department  of  the 
Ii^terior-BLM. 

4.  Failure  to  p)ay  the  remainder  of  the 
hill  bid  price  within  180  days  of  the  sale 
will  disquahfy  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  highest  qualified 
bid  will  be  honored  or  the  land  will  be 
reoffered  under  competitive  procedures. 
If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amount  are 
received,  supplemental  sealed  bidding 
will  be  used  to  determine  the  high  bid. 
Additional  sealed  bids  will  be 
submitted  to  resolve  all  ties. 

5.  If  the  parcel  fails  to  sell,  it  will  be 
reoffered  for  sale  under  competitive 
procedures.  For  reoffered  land,  bids 
must  be  received  in  the  Newcastle 
Resource  Aiea  Office  by  11  a.m.  on  the 


fourth  Wednesday  of  each  month 
beginning  June  22, 1994.  Reoffered  land 
will  remain  available  for  sale  until  sold 
or  until  the  sale  action  is  canceled  or 
terminated.  Reappraisals  of  the  parcel 
will  be  made  periodically  to  reflect  the 
current  fair  market  value.  If  the  fair 
market  value  of  the  parcel  changes,  the 
land  will  remain  open  for  competitive 
bidding  according  to  the  procedures  and 
conditions  of  this  notice. 

Patent  Terms  and  Conditions 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights.  Specific  patent 
reservations  include: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30. 1890  (43  U.S.C.  945). 

2.  All  minerals  will  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  into  the  patent  document, 
is  available  for  review  at  the  BLM 
Newcastle  Resource  Area  Office. 

3.  F.A.  Bush,  Inc.  is  the  grazing  lessee 
(GR-8412)  and  owner  of  tlie  following 
authorized  permanent  range 
improvement:  Project  No.  4338.  a  fence. 
If  any  party,  other  than  F.A.  Bush,  Inc., 
is  the  successful  bidder  on  the  land 
being  offered  for  sale,  that  party  shall  be 
required  to  reimburse  FA.  Bush,  Inc.  for 
the  adjusted  value  of  the  range 
improvement  and  furnish  proof  to  the 
Authorized  Officer,  Bureau  of  Land 
Management,  Newcastle  Resource  Area, 
before  conveyance  can  be  made.  If  the 
bidder  and  grazing  lessee  are  unable  to 
agree  on  compensation  for  the  range 
improvement,  the  authorized  officer 
shall  determine  the  adjusted  value. 

For  a  period  of  45  days  from  the  date 
of  this  notice  published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  BLM.  District  Manager, 
Casper  District  Office,  1701  East  "E" 
Street,  Casper,  Wyoming  82601.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modif\'  this  realty  action  and  issue  a 
final  determination.  In  the  absence^f 
any  action  by  the  State  Director,  this 
realty  action  will  become  final. 

Dated  February  25,  1994. 
Donald  Hinrichsen, 
District  Manager. 

|FR  Doc.  94^969  Filed  3-3-94;  8.45  am) 
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[CO-050-41 10-03] 

Intent  To  Amend  the  Northeast 
Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  The  Bureau  of  Land 
Management.  Canon  City  District  as  a 
cooperating  agency  with  the  U.S.  Forest 
Service  has  prepared  an  environmental 
impact  statement  (EIS)  for  developing  a 
management  strategy  on  mountain 
plover.  The  EIS  strategy  deals  primarily 
with  lands  within  the  Pawnee  National 
Grassland  Administrative  Boundary. 
BLM  is  considering  using  information 
from  the  EIS  to  make  decisions  on  lands 
outside  the  Administrative  boundary  for 
oil  and  gas  leasing.  Such  a  decision 
would  be  considered  an  amendment  of 
the  Northeast  Resource  Management 
Plan,  and  is  in  accordance  with  the 
Federal  Land  Pohcy  and  Management 
Act  of  1976  (FLPMA)  and  43  CFR  part 
1600. 

SUMMARY:  The  EIS  analyzed  different 
management  strategies  for  the  protection 
of  mountain  plover.  The  mountain 
plover  has  been  nominated  for  listing  as 
a  threatened  species  under  the 
Threatened  and  En(5angered  Species  Act 
of  1973  as  amended  in  1982.  The  EIS 
provides  new  information  for  making  oil 
and  gas  decisions  on  Federal  mineral 
estate  within  areas  considered  to  be 
important  nesting  and  summer  habitat 
of  the  mountain  plover.  Information  in 
the  EIS  will  be  extended  to  cover  lands 
with  BLM-administered  mineral  estate, 
beyond  the  U.S.  Forest  Service 
boundaries,  that  meet  the  criteria 
defined  in  the  EIS  as  mountain  plover 
stronghold  habitat.  Stipulations  for  oil 
and  gas  leases  on  these  lands  will 
restrict  oil  and  gas  drilling  and 
development  activities  during  the 
period  of  April  10  to  July  10.  Because 
surface  owTiership  of  these  lands  is 
private,  and  the  surface  is  subject  to 
manipulation  beyond  the  authority  of 
the  Bureau,  a  waiver  will  be  considered 
for  each  lease  stipulated  for  mountain 
plover  protection  at  the  time  of 
application  for  development.  The 
waiver  will  be  granted  if  the  lands  have 
been  rendered  unsuitable  habitat  for 
plovers  because  of  surface  use  by  the 
private  landowner.  A  waiver  of  the 
mountain  plover  stipulation  does  not 
affect  any  other  existing  protection 
stipulation  that  may  apply  to  these 
lands. 

DATES:  Comments  on  the  Bureau 
intention  to  apply  the  EIS  analysis  to 
the  areas  outside  the  U.S.  Forest  Service 
administrative  boundaries  will  be 
accepted  on  or  before  April  4,  1994. 


ADDRESSES:  District  Manager,  Canon 
City  District  Office.  P.O.  Box  2200, 
Canon  City.  Colorado  81215-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  parties  may  request  further 
information  at  the  above  address.  A 
copy  of  the  EIS  may  be  obtained  from 
the  U.S.  Forest  Service  at  the  Pawnee 
National  Grasslands.  660  "O"  Street, 
suite  4,  Greeley,  Colorado  80631-3033. 
SUPPLEMENTARY  INFORMATION:  Plan 
monitoring  information  and  the  EIS 
indicate  a  need  for  this  action  to  protect 
mountain  plovers.  Implementation  of 
this  decision  is  consistent  with  the 
Bureau  goals  of  biological  diversity  and 
ecosystem  management.  BLM  will  work 
with  private  landowners,  local,  state, 
and  Federal  government  agencies,  and 
other  land  managers  to  protect  the 
mountain  plover. 

The  area  covered  by  this  plan 
amendment  will  include  all  BLM 
managed  lands  within  Adams,  Larimer, 
Logan,  Morgan,  Washington  and  Weld 
counties  in  the  State  of  Colorado. 
Stuart  L.  Freer, 
Associate  District  Manager 
|FR  Doc.  94-4970  Filed  3-3-94;  8:45  ami 

BILLING  CODE  4310-JB-M 


National  Park  Service 
Concession  Contract  Negotiations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  the  development  and 
operation  of  a  new  marina  and  related 
facilities  and  services  for  the  public  at 
Crescent  Bay  on  Lake  Roosevelt  at 
Coulee  Dam  National  Recreation  Area, 
for  a  period  of  15  vears  from  Julv  1, 
1994,  through  June  30.  2009. 
EFFECTIVE  DATE:  July  5.  1994. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director.  Pacific 
Northwest  Region,  Concessions 
Division.  909  First  Avenue,  Seattle, 
Washington  98104-1060.  to  obtain  a 
copy  of  the  prospectus  describing  the 
requirements  of  the  proposed  contract. 
SUPPLEMENTARY  INFORMATION: 
This  proposed  contract  requires/ 
authorizes  a  construction  and 
improvement  program.  The  proposed 
development  was  previously  addressed 
in  the  Environmental  Assessment  for 
the  park's  General  Management  Plan 
approved  in  May.  1980.  An 
Environmental  Assessment  describing 
alternatives  for  developing  a  marina  at 
Crescent  Bav.  Coulee  Dam  National 


Recreation  Area  was  released  in 
December,  1984.  A  subsequent 
Environmental  Assessment  (approved 
June  1988)  augmented  the  existing 
Environmental  Assessment  for  the 
General  Management  Plan  by  analyzing 
the  effects  of  rental  boats  on  Lake 
Roosevelt.  Additional  environmental 
documents,  if  required,  will  be  the 
responsibility  of  the  concessioner. 
The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Proposals  must  be 
received  by  the  Suf)erintendent  not  later 
than  on  the  one  hundred  and  twentieth 
(120th)  day  following  pubhcation  of  this 
notice  to  be  considered  and  evaluated. 

Dated;  February'  24,  1994. 
Charles  H.  Odegaard, 

Regional  Director.  Pacific  Northwest  Fegion. 
(PR  Doc.  94-4962  Filed  3-3-94;  8:45  am) 

BILLING  CODE  4340-70-M 


Availability  of  Draft  Wild  and  Scenic 
River  Eligibility  Report  and 
Environmental  Assessment  for  the 
Upper  Klamath  River,  OR 

AGENCY:  National  Park  Service.  USDOI. 
ACTION:  Publication  of  draft  report  and 
environmental  assessment  for  public 
comment. 

SUMMARY:  The  National  Park  Service  is 
publishing  for  public  review  and 
comment  a  draft  study  report  and 
environmental  assessment  on 
designating  the  upper  Klamath  River, 
Oregon,  into  the  National  Wild  and 
Scenic  Rivers  System.  The  National 
Park  Service  has  found  that  the  upper 
Klamath  River  is  ehgible  for  the  national 
system  and  is  recommending  as  the 
preferred  alternative  that  the  river  be 
designated. 

DATES:  Comments  must  be  received  on 
or  before  April  18,  1994. 

ADDRESSES:  Copies  of  the  draft  report 
and  environmental  assessment  are 
available  for  public  inspection  at: 
National  Park  Service,  909  First  Avenue, 
4th  Floor,  Seattle.  Washington  98104- 
1060;  National  Park  Service,  800  North 
Capitol  Street,  NW.,  suite  490, 
Washington,  DC  20013-7127;  and 
Bureau  of  Land  Management,  Klamath 
Falls  Resource  Area,  2795  Anderson 
Avenue,  Building  25,  Klamath  Falls, 
Oregon  97603.  Hours  of  availability  are 
between  8:30  a.m.  and  430  p.m., 
Monday  through  Friday,  except 
holidays.  Additional  copies  for  review 
are  located  in  the  Klamath  Falls, 
Medford,  Ashland  and  Grants  Pass. 
Oregon,  libraries  during  normal  hou'-s  of 
operation.  Copies  of  the  draft  report  and 
environmental  assessment  may  be 
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obtained  from  Dan  Haas,  National  Park 
Service.  Pacific  Northwest  Regional 
Office.  909  First  Avenue.  Seattle, 
Washington  9bl04-1060.  (206)  220- 
4079.  ext.  3. 

Comments  should  be  directed  to  the 
National  Park  Service  Pacific  Northwest 
Regional  Office,  attention  Dan  Haas,  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Haas,  .Nationai  Park  Service,  Pacific 
Northwest  Regional  Office,  909  First 
Avenue,  Seattle,  Washington  98104- 
1060,  (206)  220-4079,  ext.  3. 
SUPPLEMENTARY  INFORMATION:  On  April 
22  of  1993,  Earth  Day,  Oregon  Governor 
Barbara  Roberts  petitioned  the  Secretary 
of  the  Interior  to  add  an  11 -mile  reach 
of  the  upper  Klamath  River  to  the 
National  Wild  and  Scenic  Rivers 
System.  The  section  of  river  under 
consideration  extends  from  the  John  C. 
Boyle  Hydroelectric  Powerhouse  (river 
mile  220.3)  downstream  to  the  Oregon- 
Cahfomia  border  (river  mile  209.3). 
Under  section  2(a)(ii)  of  the  National 
Wild  and  Scenic  Rivers  Act  (P.L.  90- 
542.  as  amended),  the  Secretary  has  the 
authority  to  add  a  river  to  the  national 
system  at  the  request  of  a  state  provided 
the  state  has  met  certain  conditions  and 
the  river  meets  eligibility  criteria.  These 
preconditions  are: 

(1)  The  river  is  already  designated 
into  a  state  river  protection  system. 

(2)  The  state  has  the  abihty  to  m.anage 
the  river  at  no  cost  to  the  federal 
government,  except  for  those  lands 
already  in  federal  ownership. 

(3)  The  river  has  resources  of  regional 
or  national  significance  and  is  free- 
flowing  as  defined  by  the  Departments 
of  the  Interior  and  Agriculture. 

(4)  The  state  has  adequate 
mechanisms  in  place  to  protect  the 
resources  for  which  the  river  is  eligible 
in  the  first  place. 

Upon  the  request  of  a  state  governor 
to  the  Secretary,  the  National  Park 
Ser\'ice,  acting  for  the  Secretary, 
undertakes  an  evaluation  of  the  slate's 
request.  The  National  Park  Service 
requested  the  assistance  of  the  Bureau  of 
Land  Management  in  the  preparation  of 
the  report  and  environmental 
assessment.  This  was  done  for  two 
reasons:  (1)  The  Bureau  manages  75%  of 
the  area  under  consideration  and  (2)  the 
Bureau  has  conducted  two  previous 
assessments  of  the  river — one  for  a 
congressionally  authorized  wild  and 
scenic  river  study,  and  one  as  part  of  its 
normal  resource  management  planning 
process.  The  Bureau  of  Land 
Management  agreed  to  act  as  a 
cooperator  in  the  preparation  of  the 
assessment. 

As  a  result  of  the  evaluation,  the 
National  Park  Service  has  concluded 


that  the  state  of  Oregon  has  met  all 
requirements  to  include  the  upper 
Klamath  River  in  the  nationai  system 
and  the  river  itself  meets  all  eligibiUty 
criteria.  The  National  Park  Service  is 
recommending  as  the  preferred 
alternative  that  the  Secretary  designate 
the  upper  Klamath  as  a  National  Scenic 
River. 

Dated:  February  22. 1994. 
John  Reynolds, 

Acting  Director,  National  Park  Service. 
[PR  Doc.  94^963  Filed  3-3-94,  8:45  am) 

BILUNG  CODE  4310-7a-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultjra!  Cooperative  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

March  1. 1994. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice, 
Form  BOP-102,  with  the  Commission 
within  30  days  of  its  annual  meeting 
each  year.  Any  subsequent  change 
concerning  officers,  directors,  and 
location  of  transportation  records  shall 
require  the  filing  of  a  supplemental 
Notice  within  30  days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
CompUance  and  Consumer  Assistance, 
Washington.  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined 
at  the  Office  of  the  Secretary,  Interstate 
Commerce  Commission.  Washington, 
DC. 

(1)  Agway,  Inc. 

(2)  Box  4943,  Syracuse,  NY  13221. 

(3)  333  Butternut  Drive,  DeWitt,  NY 
13214. 

(4)  Larry  Clark,  Box  4746.  Syracuse. 
NY  13221. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  94-4983  Filed  3-3-94;  8:45  amj 

BILUNG  CODE  703S-01-P 


[Docket  No.  AB-156  (Sut>-No.  19X)] 

Delaware  and  Hudson  Railway  Co., 
Inc.;  Abandonment  Exemption;  in 
Saratoga  and  Warren  Counties,  NY 

Delaware  and  Hudson  Railway 
Company,  Inc.  (D&H).  has  filed  a  notice 
of  exemption  under  49  CFR  part  1152 
subpart  F — Fxempt  Abandonments  to 
abandon  approximately  38.00  miles  of 
rail  line  known  as  the  Adirondack 
Branch,  between  milepost  55.00,  at 
Corinth,  and  milepost  94.96,  at  North 
Creek,  in  Saratoga  and  Warren  Counties. 
NY.' 

D&H  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  overhead  traffic  on  the 
line  has  been  rerouted  over  other  lines: 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental).  49  CFR 
1105.8  (historic  report),  49  CFK  1105.11 
(transmittal  letter).  49, CFR  1105.12 
(newspaper  publication)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d} 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  have  been  received, 
this  e.xemption  will  be  effective  on  April 
3,  1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.* 


'  D&H  states  that  il  plans  lo  consiiramate  this 
abcindonment  on  or  after  February  1,  1994.  Because 
the  notice  must  be  Tiled  with  the  Commission  at 
leas!  50  days  before  the  abandonment/ 
discontinuance  is  to  be  consummated, 
consummafion  cannot  take  place  here  before  April 
3.  1004.  See  49  cm  1152.50(d)(2). 

J  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption  See 
Exemption  of  Out-of-Se.'^ice  Rail  Lines.  5  l.C.C2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 
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formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),'  and 
trail  use/rail  banking  statements  under 
49  CFR  11 52.29  ■•  must  be  filed  by  March 
14.  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1 152.28  must  be  filed  by  March  24, 
1994,  with;  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Comm.ission  should  be  sent  to 
applicant's  representative:  Timothy  G. 
Mulcahy.  Esq.,  CP  Legal  Services,  P.O. 
Box  8002,  200  Clifton  Corporate 
Parkway,  Clifton  Park,  NY  12065. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

D&H  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effect,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  9,  1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEA  by  writing  to  SEA 
(Room  3219.  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Envirormiental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  February  24, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-4984  Filed  3-3-94;  8;45  am) 

BILLING  COOE  703S-01-P 

[Docket  No.  AB-400  (Sub-No.  2X)] 

Seminole  Gulf  Railway,  Inc. — 
Abandonment  Exemption — In  Lee 
County,  FL 

Seminole  Gulf  Railway,  Inc.  as 
General  Partner  of  Seminole  Gulf 
Railway,  L.P.,  d/b/a  Seminole  Gulf 
Railway,  L.P.  (Seminole  Gulf)  has  filed 
a  notice  of  exemption  under  49  CFR  part 
1152  subpart  F — Exempt  Abandonments 
to  abandon  senice  on  3.55  miles  of  its 
Baker  Spur  Line  located  in  Lee  County, 
FL.  The  portion  of  line  being  abandoned 
extends  eastward  fi-om  the  new 
proposed  end  of  track  at  Engineering 


station  79+95  to  the  existing  end  of 
track  Engineering  station  267+62,  a 
distance  of  18,767  feet. 

Seminole  Gulf  has  certified  that;  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  fine  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-vear 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report);  49 
CFR  1105.8  (historic  report);  49  CFR 

1 105.1 1  (transmittal  letter),  49  CFR 

1105.12  (newspwper  publication);  and 
49  CFR  1152.50(dKl)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Pro\nded  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  3, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(r)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  11 52.291  must  be  filed  by  March 
14,  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  24. 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gordon  H. 
Fay,  4110  Centerpointe  Dr.,  Fort  Myers, 
FL  33916. 


'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.CC.Zd  164  (1987). 

<The  Commission  will  accept  a  late-filed  trai)  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


I A  stay  wiU  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  envi.-onmenlal  issues 
(whether  raised  by  a  parly  or  by  the  Commission's 
Section  of  Environmental  AnaKsis  in  its 
Independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  Rail  Lines.  5  I.CC2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

3  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

'The  Commission  will  accept  late-fiJed  trail  use 
statements  as  long  as  it  retains  jurisdiction  to  do  so. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Seminole  Gulf  has  filed  an 
environmental  report  which  addresses 
the  abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  En\ironmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  9, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preser\'ation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  February  22, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  ]r.. 
Secretary 
[FR  Doc.  94-^985  Filed  3-3-94;  8:45  am) 

BILUNG  COOC  70}S-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information; 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  a.nd 
the  applicable  component  of  the  Department 
sfwnsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection,  and. 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biu-den  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
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39.5-7340  and  to  the  Department  of 
justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514^305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DO) 
Clearance  Officer  of  youi  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
.Mfairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  and  to 
Mr  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Application  for  Asylum  and 
Withholding  to  Deportation. 

(2)  1-589.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
information  provided  on  this  form  is 
used  by  the  Immigration  and 
Naturalization  Service  (INS)  and  the 
Executive  Office  for  Immigration 
Review  (EOIR)  to  determine  whether  an 
alien  applying  for  asylum  and/or 
withholding  of  deportation  in  the 
United  States  is  classifiable  as  a  refugee, 
and  is  eligible  to  remain  in  the  United 
States. 

(5)  80.000  aimual  responses  at  3.5 
hours  per  response. 

(6)  280,000  aiuiual  burden  hours. 

(7)  Not  appUcable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  1. 1994. 
Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 
[FR  Doc.  94-5004  Filed  3-3-94;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission;  Open 
Meeting 

SUMMARY:  Pursuant  to  Title  II  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92-46'2.  5  U.S.C.  app.  II)  a  notice  of 
establishment  of  the  Glass  Ceiling 
Cnmn.;ssion  was  published  in  the 
Federal  Register  on  March  30.  1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 


FACA,  this  is  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Tuesday.  March  22.  1994.  The 
purpose  of  the  Commission  is  to,  among 
other  things,  focus  greater  attention  on 
the  imfwrtance  of  eliminating  artificial 
barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions  in 
business  are  filled;  (b)  conducting 
comparative  research  of  business.  The 
Commission  has  the  practical  task  of:  (a) 
Conducting  basic  research  into 
practices,  policies,  and  manner  in 
which  management  and  decisionmaking 
positions  in  business  are  filled;  (b) 
conducting  comparative  research  of 
businesses  and  industries  in  which 
minorities  and  women  are  promoted  or 
are  not  promoted  to  management  and 
decisionmaking  positions;  and  (c) 
recommending  measures  designed  to 
enhance  opportunities  for  and  the 
elimination  of  artificial  barriers  to  the 
advancement  of  minorities  and  women 
to  management  and  decisionmaking 
positions. 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Tuesday,  March  22,  1994,  from 
1  p.m.  until  4  p.m.  at  the  U.S. 
Department  of  Labor,  room  N3437  (A  & 
B),  200  Constitution  Avenue,  N\V.. 
Washington,  DC  20210. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows:  Report  By  Subcommittee  on 
research  and  Final  Report,  Discussion  of 
Further  Hearings,  Discussion  of  Criteria 
for  Perkins-Dole  Award. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  the  Commission  no  later  than 
March  14,  if  special  accommodations 
are  needed.  Individuals  or  organizations 
wishing  to  submit  WTitten  statements 
should  send  twenty  (20)  copies  to  Ms. 
Joyce  D.  Miller,  Executive  Director. 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  S-2233, 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Joyce  D.  Miller,  Executive  Director, 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  S-2233, 
Washington,  DC  20210,  (202)  219-7342. 

Signed  at  Washington.  DC  this  28th  day  of 
February.  1993. 
Robert  B.  Reich. 
Secretary  of  Labor. 
|FR  Doc.  94-5020  Filed  3-3-94;  8:45  am) 

BILLING  CODE  4510-23-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specifv'  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  em.ployed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
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modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  arxi?.  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Ads,"  shall  be  the  minim.um  paid  by 
contractors  and  subcontractors  to 
laborers  arid  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevaiUng  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington,  DC  20210. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  being 
superseded  and  their  date  of  notice  in 
the  Federal  Register  are  listed  with  each 
State.  Supersedeas  decision  numbers  are 
in  parentheses  following  the  number  of 
decisions  being  superseded. 
Illinois 

IL93-20  (Feb.  19,  1993) 

(IL94-20) 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  V 

Iowa 
LA940053  (Mar. 
IA940054  (Mar. 
IA940055  (Mar. 
IA94005C  (Mar. 
IA940057  (Mar 
1.^940058  (Mar. 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
IA940059  (Mar.  4,  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 


publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  11 

Maryland 
M'D940017  (Feb.  11.  1994) 

Volume  UI 

Georgia 
GA940003  (Feb.  11,  1994) 
GA940022  (Feb.  11,  1994) 
GA940040  (Feb.  11.  1994) 
GA940058  (Feb.  11,  1994) 
GA940065  (Feb.  11.  1994) 
GA940066  (Feb.  11,1994) 

Volume  V 
Illinois 

IL940005(Feb.  11,  1934) 

IL940018  (Feb.  11,1994) 
Michigan 

MI940001  (Feb.  11,  1994) 

MI940002(Feb.  11,  1994) 

MI940003  (Feb.  11,  1994) 

MI940004  (Feb.  11,  1994) 

MI940005  (Feb.  11,  1994) 

MI940007  (Feb.  11,  1994) 

MI940012(Feb.  11,  1994) 

MI940017  (Feb.  11.1994) 

MI940031  (Feb.  11,  1994) 

MI940036  (Feb.  11,  1994) 

MI940046  (Feb.  11,  1994) 

M1940049  (Feb.  11,  1994) 

Volume  V 
None 

Volume  M 

Alaska 

AK940003  (Feb.  11.  1994) 
California 

CA940OO1  (Feb.  11.  1994) 

C\940002  (Feb.  11,  1994) 

CA940OO4  (Feb.  11,  1994) 

CA940027  (Feb.  11. 1994) 
Colorado 

CO940002  (Feb.  11,  1994) 

CO940021  (Feb.  11,1994) 
Nevada 

NV940001  (Feb.  11,  1994) 
Oregon 

OR940001  (Feb.  11,  1994) 

OR940004  (Feb.  11,  1994) 
Utah 

L'T940004  (Feb.  11,  1994) 

UT9400C5  (Feb.  11,  1994) 

UT940007(Feb.  11,  1994) 
Washington 

WA940009  (Feb.  11.  1901) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Govem-ment  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  Tlie  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 


Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  Washington. 
DC  20402,  (202)  783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States.covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  25th  Day  of 
February  1994. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  94-4748  Filed  3-3-94:  8:45  am) 

BILUNG  CODE  *i^O-^^-M 


E.Tiplcyment  and  Training 
Administration 

rrA-W-27,03C] 

ICD  Drives,  Inc.  a'>ca  Control 
Techniques,  Inc.,  Grand  Island  and 
Tonawanda,  NY;  Amended 
Ce.-tificatlon  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
As&istar.ca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
15,  1392,  apphcable  to  all  workers  of 
ICD  Drives,  Inc.,  in  Grand  Island  and 
Tonawanda,  New  York.  The  notice  was 
published  in  the  Federal  Register  on 
May  28,  1992  (57  FR  22492). 

At  'he  request  of  the  State  Agency  the 
Department  reviewed  its  certification. 
New  information  from  the  company 
shows  (hat  the  Control  Techniques  is  a 
successor-in-interest  firm  to  ICD  Drives, 
Inc.  The  s-une  products  are  being 
produced  with  the  same  workers  and  in 
the  same  locations. 

According,  the  Department  is 
amending  the  certification  to  show  the 
successor-in-interest  firm.  Control 
Techniques. 

The  amended  notice  applicable  to 
TA-W-27,03G  is  hereby  issued  as 
follows: 

All  workers  of  ICD  Drives,  also  known  es 
a/k/a  Control  Techniques,  Grand  Island  and 
Tonawanda,  New  York  who  because  totally 
or  partially  separated  from  employroent  on  or 
after  March  3, 1991  are  eligible  to  apply  for 
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adiustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  16th  day  of 
Febriiary  1994 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  94-5014  Filed  3-3-94;  8:45  am] 

BILLING  CO0€  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretar>'  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  WTiting  with  the 
Director.  Office  of  Trade  Adjustment 

APPENDIX 


Assistance,  at  the  address  shown  below, 
not  later  than  March  14. 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  14, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N\V., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  14th  day  of 
February,  1994. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/worker&'firm) 

Location 

Date  re- 
ceived 

Date  of  pe- 
tition 

Petition 
No. 

Articles  produced 

Parkway  Fat>ricators  (workers) 

South  Amtxjy,  NJ  ... 

ML  Laurel,  NJ  

Fall  River,  MA  

Mountain  Grove, 
MO. 

Lowland,  TN 

Valley  Center.  KS  .. 
Wichita.  KS  

Hancock,  MD  

Salt  Lake  City.  UT  .. 

Middleton.  MA  

Cleveland.  OH 

Whippany,  NJ 

Scranton,  PA 

Cambridge,  MA  

Beloit.  Wl 

Pittston,  PA  

South  Hill.  VA 

Saddlebrook.  NJ  .... 
Irving.  TX 

Selmer.  TN 

Charleston.  MO 

Caruthersville.  MO  . 

McRae,  GA  

Middlesboro.  KY 

Wilmore,  KY  

Midway,  KY 

Gnadenhutten.  OH  . 
Eden  Prairie,  MN  ... 

Plains.  PA  

Wilkes-Barre,  PA  .... 
Roseburg,  OR 

Gaylord,  MN 

Canton,  OH 

Alliance,  OH 

02/14/94 
02/14/94 
02/14/94 
02/14/94 

02/14/94 
02/14/94 
02/14/94 

02/12/94 
02/14/94 
02/14/94 
02/14/94 

02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 

02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 

02/14/94 
02/14/94 
02/14/94 
02/12/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14/94 

12/18/93 
01/26/94 
01/05/94 
01/24/94 

02/03/94 
02/01/94 
02/02/94 

01/12/94 
02/03/94 
02/01/94 
02/01/94 

01/27/94 
01/27/94 
01/28/94 
01/31/94 
02/04/94 
02/02'94 
01/25/94 
09/29/93 

01/28/94 
02/03/94 
01/31/94 
02/03/94 
01/31/94 
01/31/94 
01/31/94 
01/27/94 
02/02/94 
02/02/94 
02/02/94 
02/02/94 

02/01/94 
02/01/94 
02/01 '94 
01/12'94 
01/25/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
01/27/94 

29,478 
29,479 
29,480 
29,481 

29,482 
29,483 
29,484 

29,485 
29,486 
29,487 
29.488 

29,489 
29,490 
29.491 
29,492 
29,493 
29,494 
29.495 
29,496 

29,497 
29,498 
29.499 
29.500 
29,501 
29.502 
29,503 
29.504 
29,505 
29,506 
29,507 
29.508 

29.509 
29.510 
29,511 
29.512 
29,513 
29.514 
29,515 
29.516 
29,517 
29,518 
29.519 

Rut)ber  Skin  Diving  Suits. 

Alcatel  Data  Networks  (Workers)  

Circuit  Boards. 

Metacomet  Mfg  Co.,  Inc  (Workers)  

Brown  Shoe  Co  (UFCW) 

Belts. 
Women's  Shoes. 

BASF  Coro  (Co)          

Nylon  &  Polyester  Textile  Fibers,  Etc. 

Deer  Creek  Petroleum,  Inc  (Workers)  ... 
Landmark  Oil  Exploration.  Inc  (Work- 
ers). 
Londontown  Corp  (ACTWU)  

Oil  and  Gas  Exploration. 
Caide  Oil. 

Men's  &  Ladies'  Rainwear. 

Magnesium  Corp  of  Amenca  (Co)  

Middieton  Aerospace  Corp  (Co) 

Magnesium. 

Jet  Turbine  Engine  Hardware. 

North  Amencan  Refractories  Co  (Work- 
ers). 

Rowe  International  (UAW)  

Sell  Manutactunng,  Inc  (Workers) 

Sheiidalloy  Metalurgical  Corp  (Workers) 

U.S.  Shoe  Corporation  (Co)  

Andv  Fashions  fWorkers)  

Metallic  and  Refractory  Systems. 

Vending  Machines. 

Bride  Maid  Dresses/Gowns. 

Vanadium  Alloys. 

Men's  &  Womens'  Footwear. 

Ladies'  Dresses. 

Aileen's  (Workers)  

SB.  Manutactunng  Co.,  Inc  (ILGWU)  ... 
Electronix  Servicenter  (Co)  

Ladies'  Tops,  Pants  Shirts. 

Ladies'  Intimate  Apparel. 

Sold  &  Repaired  VCR's,  Computers. 

Brown  Shoe  Co  (UFCW)  

Brown  Shoe  Co  (UFCW)  

Brown  Shoe  Co  (UFCW)  

etc. 
Women's  Boots. 

Cut  Leather  &  Man-Made  Uppers. 
Women's  Shoes. 

Coordinated  Apparel  Group,  Inc  (Co)  ... 
Denim  Finishers  (ILGWU)  

Boys'  &  Girl's  Pants  and  Jeans. 
Denim  Jeans,  Skirts,  Shorts. 

Tococo  Inc  (ILGWU) 

Denim  Jeans,  Skirts,  Shorts. 

Tococo   Inc  (ILGWU) 

Denim  Jeans,  Skirts,  Shorts. 

Amerimark  Building  Products  (USWA)  .. 
Apertjs  Tech  (Workers)  

Painted.  Coiled  Aluminum. 
Monitors  and  PC's. 

B  C.  Manufactunng  (ILGWU)  

Dresses. 

Mau'a  Manufactunng  (ILGWU)  

Ladies'  Dresses. 

J&R  Wood  Products  (Workers)  

Wolverine  Manufacturing,  Inc  (Workers) 

Winters  Industries  (lAM)  

Winters  Industries  (lAM) 

Hardwood  Lumber,  Wood  Chips  and 

Logs. 
Men's,  Ladies'  Children's  Outerwear. 
Manifolds  for  Vehicles. 
Manifolds  for  Vehicles. 

Drackett,  Inc  (Workers)  

Rosaria  Sportswear.  Inc  (ILGWU) 

Dewing  Garment  (Workers) 

Glen  Lyon  Garment  (Workers)  

Urbana,  OH 

Passaic,  NJ 

Plymouth,  PA  

Glen  Lyon,  PA 

Kingston,  PA  

Pittston  PA  

Cleaning  Products. 
Ladies'  Skirts  and  Pants. 
Ladies'  Dresses. 
Ladies"  Dresses. 

Kingston  Fashions  fWork.ers)  

Pittston  Fashions  (Workers)  

Ladies'  Dresses. 
Ladies'  Dresses. 

Throop  Fashions  (Workers) 

Throop,  PA 

East  Ridge,  TN  

Ladies'  Dresses. 

Steward  Inc  ICD  (Co)  

Ferrite  Components  for  Computers. 
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[FR  Doc.  94-5017  Filed  3-3-94;  8:45  am] 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-\V)  issued 
during  the  period  of  February',  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-29.291;  Simpson  Timber  Co  . 

Korbel.  CA 
TA-W-29,315:  S&-S  Cutting.  Pittston. 

PA 
TA-W-29,266;  Owens  Illinois,  Inc.. 

Huntington,  WV 
TA-W-29.273-  Erving  Health  Care.  New 

Brunswick,  Nf 
TA-W-29,333:  CTS  Connector  Division. 

New  Hope.  MN 
In  the  following  cases,  the 

investigation  revealed  that  the 

criteria  for  eligibility  have  not  been 

met  for  the  reasons  specified. 
TA--W-29,093;  Galdco  Sen-ices,  Inc.,  Ira, 

TX 
The  workers'  firm  does  not  produce 

an  article  as  required  for 

certification  under  section  222  of 

theTrade  Act  of  1974. 
TA-W-29,336;  WUlamene  Industrial 

Forms  Div.,  Beaverton,  OR 


Layoffs  at  the  subject  firm  are 
attributable  to  a  corporate  decision 
to  consohdate  its  operations 
resulting  in  the  transfer  of 
production  from  the  subject  plant  in 
Beaverton,  OR  to  another  domestic 
plant. 

TA-W-29.169;  Wincup  Holdings.  Inc.. 
Tinton  Falls,  NJ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations 
at  the  firm. 

TA-W-29,144;  Shiawassee 

Manufacturing  Co.,  Orvosso,  MI 
The  workers'  finn  does  not  produce 
an  article  as  required  for 
certification  under  section  222  of 
the  Trade  Act  of  1974. 

TA-W-29,302;  Emerson  Radio  Corp., 
Princeton.  IN 
The  workers'  firm  does  not  produce 
an  article  as  required  for 
certification  under  section  222  of 
theTrade  Act  of  1974. 

TA-W-29,468:  Sensor  Systems.  Inc., 
Chatsworth,  CA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales 
or  production  did  not  decline 
during  the  relevant  period  for 
certification. 

TA-\V-29.149;  Duback  Gas  Co..  Dubach, 
LA 

TA-n'-29,149A;  Endevco,  Inc..  Houston, 
TX 

TA-W-29.150:  Duback  Gas  Co.. 

IClairborne  Gas  Plant).  Lisbon.  L4 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have 
not  been  met.  Sales  or  production 
did  not  decline  during  the  relevant 
period.  Increases  of  imports  of 
articles  like  or  directly  competitive 
with  articles  produced  by  the  firm 
or  appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and 
the  absolute  decline  in  sales  or 
production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29,213:  Smead  Manufacturing 

Co.,  Hastings,  MN 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

August  1,  1993. 
TA-W-29,298i  Lear  Seating  Corp.. 

Morristown,  TN 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

November  11.  1992. 
TA-W-29.363:  The  American  Clean  Tile 

Co..  Inc..  Lonsdale,  PA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

December  10.  1992. 
TA-W-29,368:  Gilligan  6-  OMalley. 

Latta.  SC 


A  certification  was  issued  covering  all 
workers  separated  on  or  after 
December  22,  1992. 
TA-W-29,295;  NesUe  Beverage  Co.. 
Sunbury.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
November  23,  1992. 
TA-W-29,258;  General  Electric  Co. 
Columbia,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
November  12, 1992. 
TA-W-29,324;  Berwick  Knitwear,  Inc.. 
Holdenville,  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
December  3,  1992. 
TA-W-29,346,  TA-W-29,347; 

Pennington  Seismic  Exchange.  Inc.. 
Tulsa,  OK  and  Oklahoma  City,  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
November  23.  1992. 
TA-W-29,364,  TA-W-29.365;  First 

Base,  Inc.,  Bayshore,  NY  and  Mitoro 
Industries,  Bayshore,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
December  10,  1992. 
TA-W-29,331;  Exolon-Esk  Co.. 
Tonawanda,  AT  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
December  22, 1992, 
TA-\V-29,382;  Coordinated  Apparel 
Group,  Inc.,  Metter.  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
December  20, 1992. 
TA-W-29,259:  Elder  Manufacturing  Co., 
Paragould,  AR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
November  9,  1992. 
TA-W-29,357:  Aerovox  M.,  Inc., 
Glasgow,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
December  13, 1992. 
TA-W-29,397;  Shell  Oil  Co..  Shell 
Western  E  Sr  P,  Inc..  (SWEPI), 
Bakersfield,  CA 
TA-W-29.397A;  All  other  (SWEPI) 
Operations  in  The  State  of 
California 
TA-W-29.398:  Shell  Oil  Co..  Shell 
Development  Co.,  Martinez,  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
December  13. 1993. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (.NAFTA- 
TAA)  and  in  accordance  with  section 
250(a)  subchapter  D.  chapter  2.  title  II. 
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of  the  Trade  Act  as  amended,  the 
Department  of  Lahor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  N.\FTA-TAA 
issued  during  the  month  of  February, 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  ehgibility  to  apply  for 
N.\FTA-T,\A  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof]  have  become  totally 
or  partiallv  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutelv, 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  Uke  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Affirmative  Determinations  NAFTA- 
T.\.\ 

.\AFTA-T.\.'{-V0013:  HuhheU-Bell.  Inc., 
Fogels\iIle,  PA 

A  certification  was  issued  covering  all 
workers  engaged  in  employment 
related  to  the  production  of 
electrical  weatherproof  products  at 
Hubbell-Bell,  Inc.,  Fogelsville,  Pa 
sepeirated  on  or  after  December  8, 
1993. 
\'AFTA-TAA-00003:  Simmons 
Upholstered  Furniture,  Inc., 
Vancouver,  WA 

A  certification  was  issued  covering  all 
workers  engaged  in  emplojTnent 
related  to  the  sewing  and  cushion 
fill  operations  at  Simmons 
Upholstered  Furniture,  Inc., 
Vancouver,  Washington  separated 


on  or  after  December  8,  1993. 

I  further  determine  that  all  otlier 
workers  at  Simmons  Upholstered 
Furniture,  Inc.,  Vancouver, 
Washington,  are  denied  eligibihty 
to  apply  for  NAFTA/TAA  under 
section  250  of  the  Trade  Act  of 
1974. 

As  a  result,  an  investigation  is 
ciiirently  in  process  under  section 
221  of  the  Trade  Act.  The  number 
assigned  to  this  investigation  is  TA- 
W-29,442. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  Februan,', 
1994.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210  during  normal  business  hours . 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  February  24, 1994. 
Marvin  M.  Fooks, 
Director,  Office  of  Trude  Adjustment 
Assistance. 

[FR  Doc.  94-5016  Filed  3-3-94;  8:45  ami 
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[TA-W-29,134] 

Utopia  Spring  Water  Houston,  TX; 
Dismissal  of  Application  for 
Reconsideration 

Fiirsuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Utopia  Spring  Water  Houston,  Texas. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-29,134;  Utopia  Spring  Water 
Houston,  Texas  (February  17,  1994) 

Signed  at  Washington,  DC,  this  18th  day  of 
February,  1994. 
Man-in  M.  Fooks, 

Director,  Office  of  Adjustment  Assistance. 
[FR  Doc.  94-5013  Filed  3-3-94;  8:45  am] 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(a)  of 
subchapter  D,  chapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8.  1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OT.\A  not  later  than  March  14, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  March  14,  1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTA.\,  ETA.  DOL,  room 
C-4318.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  22nd  day 
of  February,  1094. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


APPE 

NDIX 

Petitioner  (union/workers/firm) 

Location 

Date  re- 
cerved 

Date  of  pe- 
tition 

Petition  No. 

Articles  produced 

Ganciif  (Wcxkers)  

ACl   America,   Inc.,  WP  America 

Mexico  (ABGW). 
McCreary  Roofing  Co.  (Workers)  ... 

Cherry  Hill,  NJ 

Memphis,  TN 

Erie.  PA 

02/14/94 
02/14/94 

02/15,'94 

02/14/94 
02/14/94 

02/15/94 

NAFTA-00026  

NAFTA-00027  

NAFrA-00028  

Electronic  Equipment. 
Flat  Top  Glass  TatSes. 

Roofing  Materials. 
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Appendix— Continued 


Petitioner  (union/workers.'firm) 

Location 

Date  re- 
cerved 

Date  of  pe- 
tition 

Petition  No. 

Articles  produced 

Wundies  (Workers)  

Dee  Fashions,  Inc.  (Workers) 

Bus  Industnes  of  America  (Work- 
ers). 

Niagara  Frontier  Tariff  Bureau,  Inc. 
(Co). 

Fisher-Price,  Inc.  (Co)  

Ferranti-Packard  Transformers.  Inc. 
(UEAMWOA). 

Williamsport.  PA 

Centralia,  PA  

Oriskany,  NY 

Buffalo.  NY 

East  Aurora,  NY 

Sheridan,  NY 



02/17/94 
02/17/94 
02/18/94 

02/1  a'94 

02/18/94 
02/1  a'94 

02/16/94 
02/l6.'94 
02/14/94 

02/16/94 

02;'16'94 
02;' 17/94 

NAFTA-00029  

NAFTA-00030  

NAFTA-00031    

NAFTA-00032  

NAFTA-00033  

NAFrA-00034  

Ladies  Underwear. 
Ladies  Formal  Wear. 
Buses. 

Tariff  Research  and  Manusaipts. 

Toys. 

Small  to  Medium  Transfomiers. 

(FR  Doc.  94-5015  Filed  3-3-94;  8;45  am) 
BILLING  CODE  4510-30-M 


[NAFTA-00019] 

North  American  Philips  Lighting  Co.; 
Fairmont,  WV;  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Public  Law  103- 
182)  concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  Ft;bruar\'  4.  1994  in 
response  to  a  petition  filed  by  the 
International  Union  of  Electrical,  Radio 
and  Machine  Workers  on  behalf  of  the 
workers  at  North  American  Philips 
Lighting  Company  in  Fairmont,  West 
Virginia.  The  workers  produce  home 
and  auto  lighting  products. 

On  January  31,  1994,  all  workers  at 
North  American  Philips  Lighting 
Company.  Fairmont,  West  Virginia 
engaged  in  emplojTnent  related  to  the 
production  of  home  and  auto  lighting 
products  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  9,  1992  were  certified  as 
eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

In  a  letter  dated  February  15,  1994, 
the  petitioner  requested  that  the  petition 
for  NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  inve.stigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  February,  1994. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  94-5018  Filed  3-3-94;  8:45  am) 

BILLING  CODE  45ia-30-M 


Office  of  Federal  Contract  Compliance 
Programs 

Reinstatement  of  Layton  Construction 
Co.,  Inc. 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Notice  of  reinstatement,  Layton 
Construction  Company,  Inc. 

SUMMARY:  This  notice  advises  that 
Layton  Construction  Company,  Inc.,  has 
been  reinstated  as  an  eligible  bidder  on 
Federal  contracts  and  subcontracts  and 
federally-assisted  construction 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  ].  Biermann,  Deputy  Director, 
Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  C- 
3325,  Washington,  DC  20210  (202-219- 
9475). 

SUPPLEMENTARY  INFORMATION:  Layton 
Construction  Company,  Inc.,  Salt  Lake 
City,  Utah,  is,  as  of  this  date,  reinstated 
as  an  eligible  bidder  on  Federal 
contracts  and  subcontracts. 

Signed  February  25,  1994,  Washington,  DC. 
Leonard  J.  Biermann, 
Deputy  Director,  OFCCP. 
[FR  Doc.  94-5019  Filed  3-3-94;  8:45  am) 

BILLING  CODE  4i10-27-M 


Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(h)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656),  will  meet  on 
March  22-23.  1994  at  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 


room  S-^215A-C,  Washington,  DC.  The 
meeting  is  open  to  the  pubhc  and  will 
begin  at  9  a.m.  on  each  day. 

At  this  meeting,  OSHA  will  consult 
with  the  Advisory  Committee  regarding 
the  draft  proposed  rule  for  permit- 
required  confined  spaces  in 
construction.  In  addition,  the  Advisory 
Committee  will  receive  a  report  from  its 
Priorities  Work  group  and  will  make 
recommendations  to  OSI-L\  regarding 
the  Agency's  goals  and  objectives  for 
1994.  The  Advisory  Committee  will  also 
receive  reports  from  the  Engineering, 
Asphalt,  Standards,  and  Targeting  work 
groups. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  tlie  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outhne  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Hall,  at  the 
address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  contact: 
Tom  Hall.  Division  of  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  room  N-3647.  200 
Constitution  Avenue,  N'\V.,  Washington. 
DC  20210.  Telephone  202-219-8615. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 
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Signed  at  Washington.  DC.  this  28th  day  of 
FebrjaiA-,  1994 
Joseph  A.  Dear, 

Assistant  Secretary  of  Labor.  ■     ■ 

IFR  Doc.  94-5009  Filed  3-3-94;  8:45  am) 

BILLING  CODE  4S10-2«-ll(l 


[Docket  No.  NRTL-3-92] 

TUV  Rheinland  of  North  America,  Inc. 

AGENCY:  Occupational  Safety  and  Health 

.\dn.inistration.  Labor. 

ACTION:  Application  of  TUV  Rheinland 

of  North  America,  Inc.  for  recognition  as 

a  nationally  recognized  testing 

laboratory;  extension  of  comment 

period. 

SUMMARY:  This  notice  announces  an 
t',xtension  of  the  comment  period  on  the 
application  of  TUV  Rheinland  of  North 
America,  Inc.  for  recognition  as  a 
Nationallv  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  April  4, 
1994. 

ADDRESSES:  For  further  information,  or 
to  send  comments:  Office  of  Variation 
Determination,  NRTL  Recognition 
Program,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  200  Constitution  A%'enue, 
N'VV.,  room  N3653,  Washington,  DC 
20210. 

SUPPLEMENTARY  INFORMATION:  On 
.November  19,  1993,  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  published  in  the  Federal 
Register  a  notice  of  the  appUcation  of 
TirV  Rheinland  of  North  America,  Inc. 
for  OSR.^  recognition  as  a  nationally 
recognized  testing  laboratory  pursuant 
to  29  CFR  1910.7  (58  FR  61101).  The 
notice  included  a  preliminary  finding 
that  TirV  Rheinland  of  North  America, 
Inc.  (the  applicant)  could  meet  the 
requirements  for  recognition  detailed  in 
29  CFR  1910.7  and  it  invited  pubUc 
comment  on  the  application.  Comments 
were  requested  by  January  18,  1994. 

On  January  12,  1994,  the  American 
Council  of  Independent  Laboratories, 
Inc.  (ACIL)  requested  an  extension  of 
time  in  which  to  submit  comments  on 
the  application  of  TUV  Rheinland  of 
North  America,  Inc.  for  recognition  as 
an  NRTL  (Ex.  4-2).  The  ACIL  claimed 
that  its  preliminary  investigation  had 
uncovered  "substantial  deficiencies"  in 
llie  application  and  that  more  time  was 
necessar)'  to  submit  pertinent 
documentation  related  to  the  instant 
application.  Issues  raised  by  the  ACIL 
include  whether  the  applicant  is 
completely  independent  from  its  parent 


organization  and  the  nature  of  the 
applicant's  operation.  According  to  the 
ACIL.  the  resolution  of  the  questions 
raised  would  require,  among  other 
things,  the  study  and  analysis  of 
relevant  German  laws  and  requested 
some  additional  time,  until  March  18. 
1994,  to  file  its  comments  on  the 
application  of  TUV  Rheinland  of  North 
America,  Inc. 

The  OSHA/NRTL  staff  has  carefully 
reviewed  the  request  for  additional  time 
in  which  to  prepare  comments  on  the 
issue  of  the  applicant's  independence. 
The  concerns  of  the  commentator  may 
have  merit;  in  any  event  the  request  for 
additional  time  appears  to  be  reasonable 
under  the  circumstances  and  will  be 
granted,  although  the  length  of  time 
granted  has  been  modified  from  the 
original  request. 

Therefore,  the  time  in  which  to  file 
comments  on  the  application  of  TUV 
Rheinland  of  North  America.  Inc.  to  be 
recognized  as  an  NRTL  is  hereby 
extended  until  April  4, 1994. 

Copies  of  the  TUV  application,  the 
laboratory  survey  report,  and  all 
submitted  comments,  as  received, 
(Docket  No.  NRTL-3-92),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  at  the  above  address. 

Signed  at  Washington,  DC  this  1st  day  of 
March.  1994. 
Joseph  A.  Dear, 
Assistant  Secretary. 
[FR  Doc.  94-5021  Filed  3-3-94;  8:45  am] 

BILLING  CODE  451&-3S-M 

New  Mexico  State  Standards;  Approval 

1.  Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act),  by  which 
the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  .Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  ofthe  Act  and  29  CFR  part  1902. 
On  December  10,  1975,  notice  was 
published  in  the  Federal  Register  (40 
P'R  57455)  ofthe  approval  of  the  New 
Mexico  State  Plan  and  the  adoption  of 


subpart  DD  to  part  1952  containing  the 
decision. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  Federal  standards  as 
Slate  standards  after: 

1.  Notice  of  public  hearing  published 
in  a  newspaper  of  general  circulation  in 
the  State  at  least  sixty  (60)  days  prior  to 
the  date  of  such  hearing. 

2.  Pubhc  hearing  conducted  by  the 
Environmental  Improvement  Board. 

3.  Filing  of  adopted  regulations, 
amendments,  or  revocations  under  the 
State  Rules  Act. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  State  standards 
which  are  at  least  as  effective  as 
comparable  Federal  standards 
promulgated  under  section  6  of  the  Act. 

By  letter  dated  January  20,  1994.  from 
Sam  A.  Rogers.  Bureau  Chief,  to  Gilbert 
J.  Saulter.  Regional  Administrator,  and 
incorporated  as  part  ofthe  plan,  the 
State  submitted  State  standards' 
identical  to  Federal  standards  as 
follows:  Amendment  to  §  1910.146. 
Permit-Required  Confined  Spaces  (58 
FR  34845-34851.  dated  June  29.  1993); 
Amendment  to  1910  General  Industry 
Standards  (58  FR  35303-35310.  dated 
June  30,  1993);  Amendment  to  1926 
Construction  Standards  (58  FR  35077- 
353C6  and  35310-35311.  dated  June  30. 
1993);  Amendment  to  1926 
Construction  Standards  (58  FR  40468. 
dated  July  28, 1993);  and  Amendment  to 
1928  Agricultural  Standards  to  add  and 
reserve  new  subparts  J  and  L,  and  add 
a  new  subpart  M,  Occupational  Health, 
consisting  of  §  1928.1027,  Cadmium  (58 
FR  21787-21850,  dated  April  23,  1993). 

These  standards,  contained  in  New 
Mexico  Occupational  Health  and  Safety 
Regulations  OHSR  200,  OHSR  300  and 
OHSR  400,  were  promulgated  on 
December  10,  1993.  in  accordance  with 
applicable  State  law. 

"The  subject  standards  become 
effective  February  18.  1994.  and 
February  19.  1994.  pursuant  to  New 
Mexico  Slate  Law,  section  50-9-1 
through  50-9-25. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards,  and  are  accordingly 
approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  U.S.  Department  of 
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Labor-OSHA,  525  Griffin  Street,  room 
602.  Dallas,  Texas  75202;  Office  of  the 
Secretary',  New  Mexico  Environment 
Department,  1190  St.  Francis  Drive, 
Santa  Fe,  New  Mexico  87501;  and  the 
Office  of  State  Programs,  200 
Constitution  Ave.,  NW.,  room  N3700, 
Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  appHcable  laws. 
The  Assistant  Secretary  finds  that  good 
cau.se  exists  for  not  publishing  the 
supplements  to  the  New  Mexico  State 
Plan  as  proposed  changes  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason. 

1.  These  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation.  The  decision  is 
effective  March  4,  1994. 

Authority:  Sec.  18.  Public  Law  91-596,  84 
Stat.  1608  (29  U.S.C.  667). 

Signed  at  Dallas,  Texas,  this  9th  day  of 
February  1994. 
Gilbert  J,  Saulter. 
Regional  Administrator. 
[FR  Doc.  94-5011  Filed  3-3-94;  8.45  am] 

BILLING  CCCE  4$10-2»-M 


Oregon  State  Standards;  Approval 
1.  Background 

Part  1953  of  Utle  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  imder  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (29  CFR  1953.4)  will  review  and 
approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  December  28,  1972,  notice  was 
published  in  the  Federal  Register  (37 
FR  28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  subpart  D  to 
part  1952  containing  the  decision. 

The  Oregon  plan  provides  for 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  undf^r  section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 


program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required.  The  Oregon  plan  also  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  by  reference. 

In  response  to  Federal  standards 
amendments,  the  State  has  submitted  by 
letters  dated  April  16,  and  October  16, 
1992,  from  John  A.  Pompei, 
Administrator,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standard  amendments  comparable  to  29 
CFR  1910.1048,  Formaldehyde,  as 
published  iii  the  Federal  Register  (57 
FR  2681)  on  January  23.  1992,  (57 
19262)  on  May  5,  1992.  (57  FR  22290) 
on  May  27, 1992,  (57  FR  24701)  on  June 
10.  1992,  and  (57  FR  27160)  on  June  18, 
1992.  The  State's  rules  pertaining  to 
Formaldehyde,  contained  in  OAR  437- 
02-360(28),  were  adopted  by  reference 
on  April  16,  1992,  and  October  13,  1992. 
pursuant  to  ORS  654.025(2),  ORS 
656.726(3),  and  ORS  183.335,  as  ordered 
and  transmitted  under  OR-OSHA 
Administrative  Orders  4-1992  and  12- 
1992.  On  March  24,  1991,  and  July  16. 
1991,  the  State  mailed  the  Notice  of 
Proposed  Amendment  of  Rules  to  those 
on  the  Department  of  Insurance  and 
Finance  Mailing  hst,  established 
pursuant  to  OAR  431-01-000  and  to 
those  on  the  Department's  distribution 
list  as  their  interest  appeared.  No 
written  requests  for  a  public  hearing 
were  received.  The  State's  rules 
pertaining  to  Formaldehyde,  contained 
in  OAR  437-02-360(28),  were  originally 
adopted  by  reference  and  approved  in 
the  Federal  Register  on  January  13, 
1989  (54  FR  1461),  with  other 
amendments  approved  on  April  26, 
1991  (56  FR  19382). 

By  letter  dated  January  6, 1993,  from 
John  A.  Pompei.  Administrator,  to  James 
W.  Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  on  its  own  initiative  submitted  a 
repeal  of  OAR  437-02-370,  and  adopted 
by  reference  §  1910.1025(e)(1),  table  1, 
Lead  Implementation  Schedule.  The 
State  standard  was  adopted  and  became 
effective  on  December  7,  1992,  pursuant 
to  ORS  654.025(2),  ORS  656.726(3),  and 
ORS  183.335,  as  ordered  gnd 
transmitted  under  OR-OSHA 
Administrative  Order  14-1992.  The 
State's  Lead  standard  was  originally 
approved  in  the  Federal  Register  (54  FR 
38300)  on  September  15,  1989.  The 
change  became  necessary  when  on  July 
19,  1991.theU.S.  Court  of  Appeals  for 
the  District  of  Columbia  Hfted  the 
judicial  stays  of  the  Lead  standard  for 
all  industries,  except  brass  and  bronze 
ingot  production. 


On  its  ov»rn  initiative,  the  State  has 
submitted  by  letter  dated  October  19. 
1993,  from  John  A.  Pompei, 
Administrator,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a 
revision  to  State  rules  comparable  to  29 
CFR  1910.134.  Respiraton,'  Protection, 
as  published  in  the  Federal  Register  (39 
FR  23671)  on  Juiw  27,  1974.  The  State's 
original  adc^tion  of  Respiratory- 
Protection  was  promulgated  as  OAR 
437,  Chapter  22-69,  and  received 
Federal  Register  approval  at  40  FR 
50583  on  October  30, 1975.  The  State's 
standard  was  subsequently  recnJified  as 
OAR  437,  Division  129,  with  Federal 
Register  approval  at  52  FR  27026  on 
July  17.  1987.  The  State  has  repealed 
OAR  437,  Division  129,  in  its  entirety, 
and  has  incorporated  29  CFR  1910.134. 
Respirator}'  Protection,  by  reference  as 
OAR  437-02-1910.134.  The  State's 
readoption  by  reference  also  deleted 
General  and  Special  Industry  Safety  and 
Health  Standards.  Revocation,  as 
pubUshed  in  the  Federal  Register  (43 
FR  49748)  on  October  24.  1978,  and 
Revocation  of  Advisory  and  Repetitive 
Standards  as  published  in  the  Federal 
Register  (49  FR  5322)  on  February-  10, 
1984.  The  State  has  also  adopted  one 
State-initiated  rule  at  OAR  437-02-133 
on  air  quality  in  respirators  in  lieu  of  29 
CFR  1910.134(d)(1).  which  updates  the 
Compressed  Gas  Association 
Commodity  Specification  from  G-7.1- 
1966  (as  in  the  Federal  rule)  to  G-7.1- 
1989.  During  the  early  period  of 
Oregon's  program,  the  State  elected  not 
to  adopt  by  reference  standards 
comparable  to  29  CFR  1910.137, 
Electrical  Protective  Deiices,  1910.138, 
Effective  Dates.  §  1910.139.  Sources  of 
Standards,  and  1910.140.  Standards 
Organizations.  (These  standards  are  at 
the  end  of  29  CFR  1910  subpart  I. 
Personal  Protective  Equipment.)  With 
this  notice  the  State  has  chosen  to  do  so, 
at  OAR  437-02,  Subdivision  I.  On 
March  22, 1993.  the  Notice  of  Proposed 
Revision  of  Rules  was  mailed  to  those 
on  the  Department  of  Insurance  and 
Finance  mailing  list  established 
pursuant  to  OAR  436-90-505  and  to 
those  on  the  Department's  distribution 
mailing  list  as  their  interest  appeared. 
Both  actions  failed  to  elicit  a  request  for 
hearing;  however,  two  written 
comments  were  received  which 
recommended  that  the  State  retain  its 
more  specific  language  in  some  areas  of 
the  standard.  The  State's  revision  was 
adopted  on  jLdy  29. 1993.  with  an 
effective  date  of  September  15.  1993.- 
through  OR-OSHA  Administrative 
Order  9-1993. 
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The  State  submitted  by  letter  dated 
October  19,  1993.  from  John  A.  Pompei. 
Administrator,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standards  revision  comparable  to  29 
CFR  1910.133.  Eye  and  Face  Protection, 
as  published  in  the  Federal  Register  (39 
FR  23670)  on  June  27,  1974.  The  Oregon 
Eye  and  Face  Protection  Standard  is 
contained  in  OAR  437-02-1910.133. 
The  State's  original  standard  was 
adopted  as  OAR  437  chapter  7,  section 
3,  rules  5  through  12  on  March  19,  1974. 
and  received  Federal  Register  approval 
(39  FR  38036)  on  October  25,  1974.  The 
State  standard  was  subsequently 
recodified  without  change  as  OAR  437 
Division  50-025  and  received  Federal 
Register  approval  (52  FR  27077)  on  July 
17,  1987.  OAR  437,  Division  50  has 
been  repealed  in  its  entirety.  On  March 
22,  1993,  the  Notice  of  Proposed 
Revision  of  Rules  was  mailed  to  those 
on  the  Department  of  Insurance  and 
Finance  maihng  hst  established 
pursuant  to  OAR  436-90-505  and  to 
those  on  the  Department's  distribution 
mailing  list  as  their  interest  appeared. 
Both  actions  failed  to  elicit  a  request  for 
hearing;  however,  two  written 
comments  were  received  which 
recommended  that  the  State  retain  its 
more  specific  language  in  some  areas  of 
the  standard.  The  State's  revision  was 
adopted  on  July  29,  1993,  with  an 
effective  date  of  September  15,  1993. 
through  OR-OSHA  Administrative 
Order  9-1993.  The  State  has  retained 
one  State-initiated  standard  requiring 
eye  protection  for  employees  exposed  to 
laser  beams  which  was  previously 
approved  by  OSHA,  The  renumbering 
changes  for  the  State-initiated  rule  are 
as  follow's;  Originally  adopted  as  OAR 
437-7-3-2,  recodified  as  OAR  437-50- 
025(12).  and  readopted  as  OAR  437-02- 
130(2).  The  State's  more  stringent  rule 
received  Federal  Register  approval  (39 
FR  38036)  on  October  25,  1974  as  part 
of  Oregon's  response  to  Federal  OSHA's 
29  CFR  1910.133,  Eye  and  Face 
Protection,  as  published  in  the  Federal 
Register  (39  FR  23670)  on  June  27,  1974. 
The  State  has  also  retained  a  minor 
State-initiated  rule  at  OAR  437-02- 
130(1).  previously  OAR  437-50-025(3), 
which  requires  eye  and  face  protection 
equipment  to  be  designed  and  used  in 
accordance  with  ANSI  Z87. 1-1989. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  comparison  with  the 
Federal  standards,  amendments  and 
corrections,  it  has  been  determined  that 
the  State  standard  amendments  for 
Formaldehyde.  Lead,  and  Personal 
Protective  Equipment  are  identical  to 


the  Federal  standards.  OSHA  therefore 
approves  these  amendments.  OSHA  has 
also  determined  that  the  Respiratory 
Protection  amendments  are  at  least  as 
effective  as  the  comparable  Federal 
amendments,  as  required  by  section 
18(c)(2)  of  the  Act.  In  addition.  OSHA 
has  determined  that  the  differences 
between  the  State  and  Federal 
Respiratory  Protection  amendments  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  therefore 
approves  these  amendments;  however, 
the  right  to  reconsider  this  approval  is 
reserved  should  substantial  objection  be 
submitted  to  the  Assistant  Secretary. 

Regarding  the  Eye  and  Face  Protection 
amendments.  OSHA  has  determined 
that  these  amendments  are  at  least  as 
effective  as  the  comparable  Federal 
amendments,  as  required  by  section 
18(c)(2)  of  the  Act.  With  the  adoption  by 
reference  of  §1910.133.  the  States 
standard  is  now  identical  to  the  Federal, 
except  for  the  retention  of  two  State- 
initiated  rules.  One  of  these  rules  was 
approved  in  the  Federal  Register  in 
1974,  and  the  other  rule  is  minor.  OSHA 
therefore  approves  the  standard; 
however,  the  right  to  reconsider  this 
approval  is  reserved  should  substantial 
objections  be  submitted  to  the  Assistant 
Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplement. 
along  writh  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration.  1111  Third 
Avenue,  suite  715.  Seattle,  Washington 
98101-3212;  Oregon  Occupational 
Safety  and  Health  Division.  Department 
of  Consumer  and  Business  Services. 
Salem.  Oregon  97310;  and  the  Office  of 
State  Programs.  Occupational  Safety  and 
Health  Administration,  room  N-3476. 
200  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Oregon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standard  amendment  is  as 
effective  as  the  Federal  standard  which 
was  promulgated  in  accordance  with  the 


Federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standard  amendment  was 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effective  March  4. 
1994. 

Authority:  Sec.  18.  Public  Law  91-596.  84 
Stat.  1608  |29  U.S.C.  667). 

Signed  at  Seattle,  Washington,  this  29th 
day  of  December  1993. 
Richard  S.  TerriU, 
Deputy  Regional  Administrator. 
[FR  Doc.  94-5010  Filed  3-3-94:  8:45  am) 

BILLING  CODE  4Sia-2e'M 


Vermont  State  Standards;  Approval 

1.  Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  S  ifety  and 
Health  (hereinafter  calioi  the  Assistant 
Secretary),  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  October  16,  1973.  notice  was 
published  in  the  Federal  Register  (38 
FR  28658)  of  the  approval  of  the 
Vennont  State  Plan  and  the  adoption  of 
subpart  U  to  part  1952  containing  the 
decision. 

The  Vermont  State  Plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  after: 

a.  Publishing  for  two  (2)  successive 
weeks,  in  three  (3)  newspapers  having 
general  circulation  in  the  center, 
northern  and  southern  parts  of  the  State, 
an  intent  to  amend  the  State  Plan  by 
adopting  the  standard(s). 

b.  Review  of  standards  by  the 
Interagency  Committee  on 
Administrative  Rules.  State  of  Vermont. 

c.  Approval  by  the  Legislative 
Committee  on  Administrative  Rules. 
State  of  Vermont. 

d.  Filing  in  the  Office  of  the  Secretary 
of  State,  State  of  Vermont. 

e.  The  Secretary  of  State  publishing, 
not  less  than  quarterly,  a  bulletin  of  all 
standard(s)  adopted  by  the  State. 

The  Vermont  State  Plan  provides  for 
the  adoption  of  State  standards  which 
are  at  least  as  effective  as  comparable 
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Federal  standards  promulgated  under 
section  6  of  the  Act.  By  letter  dated 
December  2.  1993,  from  Barbara  G. 
Ripley,  Commissioner,  Vermont 
Department  of  Labor  and  Industry,  to 
John  B.  Miles,  Jr.,  Regional 
Administrator;  and  incorporated  as  part 
of  the  plan,  the  State  submitted  updated 
State  standards  identical  to  29  CFR  parts 
1910. 1915,  1926  and  1928,  and 
subsequent  amendments  thereto,  as 
described  below: 

(1)  Correction  to  29  CFR  parts  1910, 
1915.  1926  and  1928,  Occupational 
Exposure  to  Cadmium;  Correction;  Final 
Rule  (58  FR  21778,  dated  4/23/93). 

(2)  Amendment  and  addition  to  29 
CFR  1926.62.  Lead  Exposure  in 
Construction,  Interim  Final  Rule  (58  FR 
26627.  dated  5/4/93). 

These  standards  became  effective  on 
November  19.  1993.  pursuant  to  section 
224  of  State  Law. 

2.  Decision 

The  above  State  standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  standard.  It  has  been 
determined  that  the  State  standard  is 
identical  to  the  Federal  standard,  and  is 
accordingly  approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copjnng 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations;  Office  of  the  Regional 
Administrator.  133  Portland  Street, 
Boston.  Massachusetts  02114;  Office  of 
the  Commissioner.  State  of  Vermont, 
Department  of  Labor  and  Industry.  120 
State  Street.  Montpelier,  Vermont, 
05602;  and  the  Office  of  State  Programs, 
200  Constitution  Avenue.  NW.,  room  N- 
3700.  Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  e.xpedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary'  dnds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Vermont  State  Plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  pubhcation  for  the 
following  reason: 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  the  State  Law  which 
included  public  comment,  and  further 
pubhc  participation  would  be 
repetitious. 

This  decision  is  effective  March  4, 
1994. 


Authority:  Sec.  18.  Public  Law  91-596,  84 
Stat.  1608  (29  U.S.C.  667). 

Signed  at  Boston.  Massachusetts,  this  3rd 
day  of  Januar}'.  1994. 

John  B.  Miles,  Jr., 

Regional  Administrator 

|FR  Doc.  94-5012  Filed  3-3-94;  8:45  am] 

8ILUNG  CODE  4510-2«-«l 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-015] 

National  Environmental  Policy  Act; 
LIdar  tn-space  Technology  Experiment 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Finding  of  no  significant 
impact. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq.).  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  and  NASA 
pohcy  and  regulations  (14  CFR  part 
1216  Subpart  1216.3).  NASA  has  made 
a  Funding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  proposed 
Lidar  In-space  Technology  Experiment 
(LITE)  be  managed  by  the  NASA 
Langley  Research  Center.  Hampton,  VA. 
LITE  involves  testing  the  capabilities  of 
a  lidar  (Light  Detection  And  Ranging) 
system  to  monitor  atmospheric 
conditions  from  space.  LITE  hardware 
would  be  carried  into  orbit  by  a  Space 
Shuttle  mission  launched  from  the 
Ker^nedy  Space  Center  in  Florida. 
DATES:  Comments  on  the  FONSI  must  be 
provided  in  writing  to  NASA  on  or 
before  April  4.  1994. 
ADDRESSES:  Comments  should  be 
submitted  to  Tricia  Romanowski, 
Environmental  Engineer.  Environmental 
Engineering  Branch.  SSQRD.  M/S  429.  5 
Hunsaker  Loop,  NASA/Langley 
Research  Center,  Hampton,  VA  23681. 
The  Environmental  Assessment  (EA) 
prepared  for  the  proposed  LITE  which 
supports  this  FONSI  may  be  examined 
by  contacting  the  Freedom  of 
Information  Act  Office  at  any  of  the 
following  locations: 

(a)  N.ASA,  Headquarters.  Washington.  DC 
20546(202-358-1764). 

(b)  NASA.  Ames  Research  Center.  Moffett 
Field.  CA  94035  (415-604-4191). 

(t)  NASA,  Goddard  Space  Flight  Center. 
Greenbelt,  MD  20771  (301-286-0730). 

(d)  Jet  Propulsion  Laboratory.  NASA 
Resident  GfTice.  4800  Oak  Crove  Drive. 
Pasadena.  CA  91109  (818-354-5359). 

(e)  NASA,  Johnson  Space  Center,  Houston, 
TX  77058  (713-i83-8612). 


(0  NASA,  Kennedy  Space  Center,  FL  32899 
(407-867-2622). 

(g)  NASA.  Langley  Research  Center, 
Hampton.  VA  23665  (804-864-6125). 

(h)  NASA.  Lewis  Research  Center,  21000 
Brookpark  Road.  Cleveland.  OH  44135  (216- 
433-2902). 

(i)  NASA.  Marshall  Space  Flight  Center. 
AL  35812  (205-544-4523). 

(j)  NASA.  Stennis  Space  Center.  MS  39529 
(601-688-2164). 

A  limited  number  of  copies  of  the  EA  are 
available  by  contacting  Trrcia  Romanowrski, 
Environmental  Engineer,  at  the  address  or 
telephone  number  mdicated  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tricia  Romanowski.  804-864-7020. 
SUPPLEMENTARY  INFORMATION:  NASA  has 
reviewed  the  E.\  prepared  for  the 
proposed  LITE  and  has  determined  that 
it  represents  an  accurate  and  adequate 
analysis  of  the  scope  and  level  of 
associated  environmental  impacts.  The 
EA  is  incorporated  by  reference  in  this 
FONSI. 

NASA  is  proposing  to  test  a  hdar 
system  in  space  for  use  in  a  global 
atmospheric  monitoring  program.  The 
principal  components  of  a  lidar  system 
are  the  laser  transmitter  module  (LTM) 
and  the  telescope-receiver.  The  LTM 
shoots  a  pulsed  laser  beam  into  the 
atmosphere  where  much  of  the  laser 
energy  is  absorbed  by  the  atmosphere. 
Some  of  the  energy  is  reflected  back 
toward  the  telescope-receiver,  while  a 
small  fraction  passes  through  the 
atmosphere  and  reaches  the  Earth's 
surface.  The  energy  reflected  toward  the 
telescope-receiver  is  used  to  assess 
meteorological  conditions  (e.g.,  cloud 
conditions)  and  atmospheric  aerosols 
(e.g.,  atmospheric  contaminants),  and  to 
monitor  the  ozone  layer.  N.ASA 
proposes  to  fly  a  lidar  system  as  an 
attached  payload  on  the  Space  Shuttle. 
The  first  flight  is  scheduled  for  the  fall 
of  1994  as  a  9-day  mission  to  gain 
experience  in  operating  a  lidar  system 
in  a  space  environment  and  to  evaluate 
the  sensitivity  of  the  hdar  instrument 
for  monitoring  atmospheric  conditions. 

The  proposed  action  and  the  No- 
Action  Alternative  (i.e.,  no  space-based 
testing  of  a  Udar  system)  were 
considered  in  the  EA.  The  No- Action 
Ahemative  will  not  fulfill  NASA's 
objective  to  advance  atmospheric 
monitoring  capabihties.  Under  the  No- 
Action  Alternative,  it  will  not  be 
possible  to  develop  the  technology  for  a 
space-based  lidar  atmospheric 
monitoring  system,  and  it  will  be 
necessary  to  continue  to  rely  on  existing 
passive  monitoring  instruments  which 
have  limitations  in  assessing  the  vertical 
distribution  of  atmospheric 
constituents. 

The  proposed  action  is  the  normal 
operation  of  the  LITE  payload  from 
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within  the  Space  Shuttle  cargo  bay.  The 
LITE  payload  will  remain  in  the  Shuttle 
cargo  bay  and  will  not  produce  any 
effluent  which  could  escape  the  cargo 
bay  during  mission  operations.  The  only 
feature  of  the  LITE  payload  which  will 
emerge  from  the  cargo  bay  will  be  the 
laser  beam. 

The  LITE  LTM  will  produce  laser 
energy  in  three  wavelengths,  one  of 
which  will  be  visible  (pale  green).  The 
portion  of  the  laser  energy  which  will 
pass  through  the  atmosphere  will  reach 
the  Earth's  surface  in  a  series  of  circular 
"laser  spots"  as  the  Shuttle  moves 
across  the  Earth's  surface.  The  diameter 
of  the  spots  will  var\-  from  265  meters 
(870  feet)  to  483  meters  (1.585  feet). 
Exposure  will  occur  only  to  persons 
who  are  within  a  laser  spot.  Each  laser 
pulse  will  last  for  20  nanoseconds.  The 
planned  mission  orbits  will  be  between 
57  degrees  north  latitude  and  57  degrees 
south  latitude.  Given  the  laser  pulse  rate 
and  the  Shuttle's  orbiting  velocity,  a 
person  cannot  be  within  two 
consecutive  laser  spots. 

A  comprehensive  safety  cuialysis 
performed  for  the  proposed  LITE  found 
minimal  risk  of  skin  or  eye  injury  from 
operation  of  the  LITE  LT^1.  The 
maxim imi  Radiant  Exposure  (RE)  to  a 
person  within  a  laser  spot  was 
calculated  to  be  more  than  a  million 
times  lower  than  the  Maximum 
Permissible  Exposure  (MPE)  for  skin 
exposure  and  at  least  two  orders  of 
magnitude  lower  than  the  NiPE  for  eye 
exposure  for  each  of  the  three  laser 
energy  wavelengths.  The  cumulative 
effect  or  simultaneous  exposure  to 
multiple  wavelengths  was  calculated  to 
be  at  least  two  orders  of  magnitude 
lower  than  the  MPE.  RE  to  persons 
using  binoculars  to  view  the  Shuttle 
from  within  a  laser  spot  was  calculated 
to  be  lower  than  the  MPE.  While  RE  to 
persons  using  a  165-mm  (6.5-inch) 
telescope  to  view  the  Shuttle  from 
within  a  laser  spot  was  calculated  to  be 
equal  to  the  MPE.  there  is -still 
considerable  safety  factor  in  the  MPE, 
since  MPE's  are  established  at  exposures 
which  are  one  to  two  orders  of 
magnitude  lower  than  the  level  of  any 
known  hazard. 

A  Phase  I  Flight  Safety  Review  found 
that  the  LITE  LTM  lasers  will  not  be 
hazardous  to  persons  in  aircraft  and  will 
not  interfere  with  microwave,  verj'-high- 
frequency,  or  ultia-high-frequency 
communications.  A  review  by  the  U.S. 
Space  Command  Laser  Clearinghouse 
found  that  the  LITE  lasers  will  not 
exceed  the  damage  threshold  to  space 
systems. 

No  other  potential  environmental 
impacts  were  identified  as  a  result  of  the 
environmental  assessment.  On  the  basis 


of  the  LITE  EA  and  underlying  reference 
documents,  NASA  has  determined  that 
the  environmental  impacts  associated 
with  this  project  will  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  quality  of  the  environment.  NASA 
will  take  no  final  action  prior  to  the 
expiration  of  the  30-day  comment 
period. 

Gregory  M.  Reck, 
Acting  Associate  Administrator,  for 
Advanced  Concepts  and  Technology. 
[FR  Doc.  94-5025  Filed  3-3-94;  8:45  ami 

BILUNQ  CODC  7S1(M>1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  EndowTnent  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  April  4, 
1994. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  726  Jackson  Place,  N\V.,  room 
3002.  Washington.  DC  20503;  (2020395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506;  (202)  682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O'Brien,  National  Endowinent 
for  the  Arts,  Administrative  Services 
Division,  room  203,  1100  Pennsylvania 
Avenue,  N\V.,  Washington,  DC  20506; 
(202-682-5401). 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title 
of  the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 


hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  95/96  Arts  Administration 
Fellows  Program  Application 
Guidelines. 

Frequency  of  Collection:  Triennially. 

Respondents:  Individuals. 

Use:  Guide  instructions  and 
applications  elicit  relevant  information 
from  individual  arts  administrators  who 
apply  in  the  for  an  eleven  week 
residency  fellowship  in  arts 
administration  at  the  Endowment.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposal  in 
the  review  process. 

Estimated  Number  of  Respondents: 
300. 

Average  Burden  Hours  Per  Response- 
3.8. 

Total  Estimated  Burden:  1300. 

Judith  E.  O'Brien, 

Sfanagemfnt  Analyst,  Administrative 
Senices  Division,  National  Endowment  for 
the  Arts. 
[FR  Doc.  94—4944  Filed  3-3-94;  8:45  ami 

BILLING  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  March  14,  1994:  8  a.m.  to 
5  p.m. 

Place:  Room  310,  National  Foundation, 
4201  Wilson  Boulevard,  Arlington,  V,\. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Peter  Arzberger  and  Dr. 
Charles  Keith,  Program  Directors,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Database 
Activities  in  the  Biological  Sciences 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  Februar>-  23,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-4932  Filed  3-3-94;  8:45  am| 

BILUNG  CODE  75&$-01-M 
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Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

Date  and  Time 

Monday,  March  14, 1994  from  8:30  am-€ 
pm 

Tuesday,  March  15. 1994  from  8:30  am-6 
pm 

Wednesday,  March  16. 1994  from  8:30  am- 
5  pm 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  room  390,  Arlington,  Virginia 
22230. 

Type  of  Meeting.  Closed. 

Contact  Person:  Dr.  Machi  Dilworth. 
Program  Director.  Biological  Instrumentation 
and  Resources,  room  615,  National  Science 
Foundation,  Arlington.  Virginia  22230, 
Telephone  No.  (703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Research  Fellowships  in  Plant 
Biologj'  proposals  as  part  of  the  election 
process  for  awards. 

Reason  of  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  28,  1994. 
M.  Rebecca  Winkler, 
Comnnittee  Management  Officer. 
[FR  Doc.  94-4933  Filed  3-3-94;  8:45  am] 

BILUNG  CODE  7S55-01-M 


Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering 
Committee  of  Visitors;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Computer  and 
Information  Science  and  Engineering. 

Date  and  Time:  March  21-22. 1994:  8:30 
am  to  5  pm. 

Place:  Room  1175,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Aubrey  Bush.  NCRI, 
National  Science  Foundation,  room  1175. 
Arlington,  VA  22230  (703  306-1950). 

Purpose  of  Meeting:  To  provide  oversight 
review  of  the  NCR  Program. 

Agenda:  To  carry  out  Committee  of  Visitors 
review,  including  examination  of  decisions 
on  proposals,  reviewer  comments,  and  other 
privileged  materials. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 


they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would 
improperly  be  disclosed. 

Dated:  February  28,  1994 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc,  94-J934  Filed  3-3-94;  8:45  am) 

BILUNG  COOe  7S55-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacturing  Systems  (Code  1194) 

In  accordance  with  the  Federal 
Advisor)'  Committee  Act  (Pubhc  Law 
92—463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Design,  Manufacturing 
Systems  (Code  1194). 

Date  and  Time:  March  22,  1994.  8:30  a.m. 
to  5  p.m. 

Place:  4201  Wilson  Boulevard,  Room  340. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  F.  Stan  Settles, 
Program  Director,  Design  and  Integration 
Engineering,  National  Science  Foundation, 
4201  Wilson  Boulevard,  room  550.  Arlington, 
VA  22230,  Telephone:  (703)  306-1328. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Initiation  Award  proposals  as  part  of  the 
selection  process  for  awards 

Reason  for  Closmg  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February-  28, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-^935  Filed  3-3-94;  8:45  am) 

BILLING  CODE  75SS-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacturing  Systems  {Code  1194) 

In  accordance  with  the  Federal 
Advisor)'  Committee  Act  Public  Law 
92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Design,  Manufacturing 
Systems  (Code  1194). 

Date  and  Time:  March  22. 1994,  8:30  a.m. 
to  5  p.m. 

Place:  4201  Wilson  Boulevard,  room  360. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Pius  Egbelu.  Program 
Director.  Operations  Research  and 


Production  Systems,  National  Science 
Foundation.  4201  Wilson  Boulevard,  room 
550,  Arlington,  VA  22230.  Telephone;  (703) 
306-1328. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Initiation  Award  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
profKJsals.  These  matters  are  exempt  under  5 
use.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  28,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  94-4936  Filed  3-3-94;  8:45  a.m.) 
BILUNG  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacturing  Systems  (Code  1194) 

In  accordance  with  the  Federal 
Advisor)-  Committee  Act  (Public  Law 
92—463,  as  amended),  the  National 
Science  Foundation  annoimces  the 
following  meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Design,  Manufacturing 
Systems  (Code  1194). 

Date  and  Time:  March  24,  1994,  8:30  a.m. 
to  5  p.m. 

Place:  4201  Wilson  Boulevard,  room  380. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Pius  Egbelu,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  room  550,  Arlington,  VA 
22230,  Telephone:  (703)  306-1328. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Deployment  Teaching 
Initiative  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  28,  1994 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94^937  Filed  3-3-94;  8:45  am) 
BILUNG  COOE  7555-01 -M 


Special  Emphasis  Panel  in  Design, 
Manufacturing  Systems  (Code  1194) 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
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92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Design,  Manufacturing 
Systems  (Code  11&4). 

Date  and  Time:  March  23,  1994.  8.30  a.m. 
to  5  pm. 

Place  42i>l  Wilson  Boulevard,  room  390, 
Arlington.  V.^  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  F.  Stan  Settles, 
PtQgreni  Director,  National  Science 
Foundation.  4201  Wilson  Boulevard,  room 
550  Arlington,  VA  22230,  Telephone:  (703) 
306-1323. 

Purpose  of  Meeting:  To  provide  advice  and 
recon-.mendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Faculty  Internshipw  Initiative 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
profMsals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  Ft'  -uary  28,  1994. 
M.  Rebecca  Winkler, 
Co.Timittee  Management  Officer. 
|FR  Doc.  94-4938  Filed  3-3-94:  845  am] 

B)l.Uf*G  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92—163,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Same:  Special  Elmphasis  panel  m 
Electrical  and  Communications  Systems 
(1196). 

Dote  and  Time:  March  22,  1994;  8.30  a.m. 
to  5  p  m 

Place:  Rooms  310,  320,  370.  380,  390,  and 
3102,  Natioral  Science  Foundation.  4201 
Wilson  BoL     .ard.  Arlington,  VA  22230. 

Type  of  Meeting  Closed. 

Contact  Person:  Dr.  Lawrence  S.  Goldberg. 
Acting  Division  Director,  ECS,  room  675, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA.  Telephone:  703/306- 
1340. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppwrt. 

Agenda:  To  review  and  evaluate 
applications  of  NSF  Young  Investigators  as 
part  of  the  selection  process  for  awards. 

Heason  for  Closing:  The  applications  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonrwtion;  financial  data,  such  as 
salaries;  and  personal  information 


concerning  individuals  associated  with  the 
applications.  These  matters  are  exempt  under 
5  U.S.C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  February  28, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-4939  Filed  3-3-94;  8:45  am] 
BILUNG  CODE  7SSS-01-M 

Special  Emphasis  Panel  in  Graduate 
Education  and  Research  Development; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  and  Research  Development. 

Date  and  Time:  March  23-24,  1994;  8:30 
am.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mary  F.  Sladek,  Assistant 
Program  Director,  4201  Wilson  Boulevard, 
room  907,  Arlington.  VA  22230  Telephone: 
(703)  306-1696. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications  to 
the  NSF-NATO  Postdoctoral  Fellowships  in 
Science  and  Engineering  (NATO). 

Agendo:  Review  and  evaluate  NATO 
Program  applications. 

Reason  for  Closing:  The  applications  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552b.  (c)  (4) 
and  (6)  of  the  Government  in  the  Sunshine 
Act. 

Dated;  February  28, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-4940  Filed  3-3-94;  8:45  am) 

BtLLING  CODE  7SSS-01-M 


Advisory  Committee  for  Industrial 
Innovation  Interface;  Meeting 

In  accordance  with  the  Federal 
Advisorj'  Committee  Act,  Public  Law 
92—463,  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Industrial 
Innovation  Interface  (III). 
Date  and  Time: 

March  24,  1994;  8.30  a.m.— 5  p.m. 

March  25,  1994;  8:30  a.m.— 3:30  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  room  580.  Arlington, 
Virginia  22230. 

Type  of  Meeting:  Open. 


Contact  Person:  Ms.  CarolvTi ).  Smith, 
Small  Business  Specialist,  room  590. 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230  (703) 
306-1391. 

Summary  of  Minutes:  May  be  obtained 
from  the  contact  person  at  the  above  address. 

Purpose  of  Committee:  To  provide  advice 
and  recorrunendations  concerning  supp>ort  of 
research  programs  administered  in  the 
Division. 

Agenda:  March  24,  1994,  8:30  a.m —12 
noon.  Review  and  discussion  of  current 
programs. 

Division  Reorganization. 

Budget/Outlook  for  1994/5. 

Budget  for  FY  1905. 

12  noon — 1:30  p.m.  Lunch. 

1:30  p.m.— 5  p.m.  NSF/NASA  SBIR  Data 
Base. 

Committee  Worksessions  on:  (1) 
Commercialization  Strategy.  (2) 
Technological  Opportunities  into  the 
Next  Century. 

March  25. 1994. 

8.30  a.m. — 12  noon.  Individual  Committee 
Member  Reports  on:  Chemical  Industry 
Outlook,  Electronics  Industry  Outlook, 
Venture  Capital  Scene  Today,  National 
Governor's  Association, 

1:30  p.m. — 3:30  p.m.  Committee  Report  to 
the  Division. 

Dated:  February  28,  1994. 
M.  Rebecca  Winkler, 
Committee  .Management  Officer. 
[FR  Doc.  94-4941  Filed  3-3-94;  8:45  am) 

BILUNG  CODE  7555-01 -M 


Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
Infrastructure  (NCRI);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (F\iblic  Law 
92—463.  as  amended),  the  National 
•Science  Foundation  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research. 

Date  and  Time:  March  29-30,  1994;  8:30 
a.m.  to  5  p.m. 

Place:  Room  1175,  NSF,  4201  Wilson 
Blvd.,  Arlington,  VA  22230. 

Type  of  .Meeting:  Closed. 

Contact  Person:  Dr.  Darleen  Fisher,  NCRI, 
National  Science  Foundation,  room  1175, 
Arlington,  VA  22230  (703  306-1950). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  Research  Initiation  Awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  Februarj'  28,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-4943  Filed  3-3-94;  8:45  am) 

BILLING  CODE  7&5&-01-M 


Special  Emphasis  Panel  in  Networking 
and  Communication,  Research  and 
Infrastructure  (NCRI);  Meeting 

In  accordance  with  the  Federal 
Advisory'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

A'cme;  Special  Emphasis  Panel  in 
Networking  and  Communications  Research. 

Date  and  Time:  March  17,  1994;  8;30  am 
to  5  pm. 

Place:  Room  1175.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mr.  Daniel  Vanbelleghem. 
NCRI,  National  Science  Foundation,  Room 
1175,  Arlington,  VA  22230  (703  306-1950). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  &  evaluate  proposals 
submitted  for  the  NSFNET  Connections 
Program  Announcement. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
s&laries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  28,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-4942  Filed  3-3-94;  8:45  am) 
BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[DD-94-02] 

U.S.  Department  of  Energy 

Hanford  Site;  Director's  Decision 
Under  10  CFR  §2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  taken  action 
with  regard  to  the  Petition  of  July  25. 
1991.  by  F.  Robert  Cook,  that  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  exercise 
his  authority  to  require  a  license 
application  from  the  U.S.  Department  of 
Energy  (DOE)  with  respect  to  certain 
high-level  radioactive  wastes,  consisting 
of  spent  nuclear  fuel  generated  at 
Nuclear  Regulatory  Commission- 


licensed  nuclear  reactors,  stored  at 
locations  at  the  Hanford  Site  in  the  State 
of  Washington.  Notice  of  Receipt  of 
Petition  for  Director's  Decision  under  10 
CFR  2.206  was  published  in  the  Federal 
Register  on  September  12,  1991,  (56  FR 
46449). 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
determined  to  deny  the  Petition.  The 
reasons  for  this  denial  are  explained  in 
the  "Director's  Decision  under  10  CFR 
§  2.206"  (DD-94-02).  which  is  available 
for  public  inspection  in  the 
Commission's  Public  Document  Room. 
the  Gelman  Building,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC 
20555. 

A  copy  of  this  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  llie  Commission's 
regulations.  As  provided  by  this 
regulation,  the  decision  will  constitute 
the  final  action  of  the  Commission  25 
days  after  the  date  of  issuance  of  the 
decision  unless  the  Commission  on  its 
own  motion  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Marvland,  this  22nd 
day  of  February  1994. 

For  the  Nuclear  Regulator}'  Commission. 
Robert  M.  Bemero, 

Director.  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

IFR  Doc.  94-4957  Filed  3-3-94;  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  50-318] 

Baltimore  Gas  and  Electric  Co..  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  No.  2 

Exemption 
I 

The  Baltimore  Gas  and  Electric 
Company  (BG&E/licensee)  is  the  holder 
of  Facility  Operating  License  No.  DPR- 
69,  which  authorizes  operation  of  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
No.  2  (the  facility).  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules,  regulations 
and  Orders  of  the  U.S.  Nuclear 
Regulator},'  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor  located  at  the  licensee's  site  in 
Calvert  County.  Marjland. 

Tlie  hcensee  is  implementing 
upgrades  to  the  existing  safety-related 
emergency  diesel  generators  (EDGs)  to 
increase  their  load  capacity.  The  first 
part  of  this  effort  will  be  to  upgrade  Unit 
1  EDG  No.  11  during  the  upcoming  Unit 
1  refueling  outage  (RFO-11).  This 
outage  commenced  on  February  8,  1994, 


and  is  scheduled  to  be  completed  in 
early  May  1994.  To  support  this  initial 
portion  of  the  upgrades,  the  licensee  has 
identified  one  temporary  exemption 
required  at  this  time.  The  exemption  is 
specified  below. 

II 

The  Code  of  Federal  Regulations  at  10 
CFR  part  50.  appendix  A.  General 
Criterion-2  (GDC-2),  requires  that: 
Structures,  systems  and  components 
important  to  safety  shall  be  designed  to 
withstand  the  effects  of  natural 
phenomena  such  as  *   *   •  tornadoes, 
*   •   *  without  loss  of  capability  to 
perform  their  safety  functions. 

The  licensee  has  requested  the 
temporary  exemption  from  GDC-2 
because  of  the  plarmed  upgrade  of  the 
Unit  1  EDG  No.  11.  The  effort  will 
require  temporary  removal  of  a  steel 
missile  door  which  will  expose  portions 
of  the  support  systems  of  EDG  Nos.  12 
and  21.  These  EDGs  are  required  to  be 
operable  to  support  the  operation  of 
Unit  No.  2  and  require  protection  from 
the  potential  effects  of  postulated 
missiles  generated  by  natural 
phenomena.  The  licensee  indicates  that 
the  steel  missile  door  will  be  removed 
4  times  during  RFO-11.  The  licensee 
estimates  that  each  of  the  missile  door 
removals  will  last  for  about  24  hours 
which  will  result  in  a  total  removal  time 
of  about  100  hours  during  the  scheduled 
89  day  outage. 

The  licensee  is  providing 
compensatory  action  to  assure  the  safe 
operation  of  Unit  No.  2  for  the  short 
periods  of  time  during  which  the  steel 
missile  door  will  be  removed.  To 
encompass  all  severe  weather 
conditions  as  defined  in  the  plant  site 
Emergency  Response  Plan 
Implementing  Procedures  3.0, 
Attachment  18,  a  concerted  effort  will 
be  made  to  reinstall  the  missile  door  if 
a  tornado  or  hurricane  watch  is  issued 
or  if  sustained  winds  are  predicted  to  be 
greater  than  35  miles/hour  at  the  site. 
The  only  factor  which  would  impede 
the  reinstallation  of  the  missile  door 
would  be  to  ensure  the  safety  of  the 
individuals  performing  the 
reinstallation. 

Considering  the  existing  design 
features  and  compensator)'  measure 
proposed  by  the  licensee,  the  likehhood 
of  damage  to  the  exposed  EDG  support 
systems  from  postulated  missiles 
generated  by  natural  phenomena  is 
minimal  for  the  short  periods  of  time 
that  the  protective  door  will  be 
removed.  Also,  based  on  the 
compensatory  measure  provided, 
reasonable  assurance  exists  that  the 
ability  to  reinstall  the  missile  door  will 
be  maintained  prior  to  any  severe 
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weather  wh.  Ji  could  result  in  airborne 
missiles.  Therefore,  there  is  reasonable 
assurance  that  the  proposed  GDC-2 
exemption  will  present  no  undue  risk  to 
public  heallh  and  safety. 

Ill 

The  Commission  has  determined, 
pursuant  to  10  CFR  50  12(a).  that  special 
circumstances  as  set  forth  in  10  CFR 
50.12(a)(2)(v)  exists.  The  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation  {GIX)-2). 
The  exemption  is  requested  for  a 
specific  time  period  after  which  the 
facility  would  again  be  in  conformance 
with  ail  the  requirements  of  GDC-2.  The 
Ucensee  has  made  good  f^ith  efforts  in 
considering  alternatives  to  the 
exemption  request  and  has  concluded 
that  the  EDG  upgrades  can  only  be 
conducted  without  the  subject 
exemption  .;  iring  a  period  when  both 
units  are  shut  down. 

Based  on  the  above  and  on  review  of 
the  licensee's  submittal,  as  summarized 
in  the  Safety  Evaluation,  dated  February 
23,  1994.  the  NRC  staff  concludes  that 
the  likelihood  of  unacceptable  damage 
to  the  exposed  portions  of  the  Unit  No. 
2  EDG  support  systems  due  to  weather- 
induced  missiles  during  the  short 
duration  exposures  occurring  in  the 
exemption  period  is  low. 

Based  on  the  low  probability  of 
unacceptable  events,  coupled  with  the 
compensatory  measure  which  the 
Hcensee  has  committed  to,  the  NRC  staff 
finds  the  proposed  exemption  from 
GDC-2  to  be  acceptable. 

IV 

Accordingly,  the  Commission  has 
det€'rmined  that,  pursuant  to  10  CFR 
50.12,  thes     ject  exemption  is 
suthorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  .security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(v),  are  present  justifying 
the  exemption;  namely,  that  the 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulations  and  that  the  licensee  has 
made  good  faith  efforts  to  comply  with 
the  regulations. 

Therefore,  the  Commission  hereby 
approves  the  following  exemption; 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
No.  2.  may  operate  without  conforming 
to  the  requirements  of  GDC-2  as  they 
apply  to  the  exposed  portions  of  the 
support  systems  for  EDG  Nos.  12  and  21 
providing  tliat  the  compensatory 
measure  as  '';:>scribed  herein  is  in  place 
for  the  penud  of  the  exemption. 


Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  the  above  exemption  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (February  17, 
1994,  59  FR  8033). 

The  subject  Unit  No.  1  EDG  No.  11 
upgrade  GDC-2  exemption  if  effective 
from  its  date  of  issuance  through  May 
15, 1994. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/II, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-4958  Filed  3-3-94;  8:45  am] 

BILUNG  CODE  7S9O-01-M 

[Docket  Nos.  50-272  and  50-011] 

Public  Service  Electric  and  Gas  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DFR- 
70  and  DPR-75  issued  to  the  Public 
Service  Electric  cuid  Gas  Company  (the 
licensee)  for  operation  of  the  Salem 
Nuclear  Generating  Station,  Units  1  and 
2,  located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
increase  the  storage  capacity  of  the 
spent  fuel  pool  (SFP)  from  its  current 
1170  storage  cells  to  1632  storage  cells. 
This  would  be  accomplished  by 
replacing  9  out  of  twelve  of  the  existing 
high  density  fuel  racks  with  9  maximum 
density  rack  modules  constructed  of 
stainless  steel  and  a  neutron  absorber 
material  (boron  carbide  and  aluminum- 
composite  sandwich,  product  name 
"boral").  The  proposed  change  would 
extend  the  date  when  full  core  discharge 
capacity  is  no  longer  available  for  Salem 
1  from  1998  to  2008,  and  for  Salem  2 
from  2002  to  2012. 

In  addition,  the  proposed  amendment 
would  extend  the  decay  time  for 
refueling  operations  from  100  hours  to 
168  hours. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 


50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3]  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

[Public  Service  Electric  and  Gas  Company) 
PSE&G  has  evaluated  the  following 
postulated  accident  scenarios: 

1.  A  spent  fuel  assembly  drop  in  the  SFP 

2.  Loss  of  SFP  cooling. 

3.  A  seismic  event. 

4.  An  installation  accident  during 
reracking. 

The  Salem  SFP  has  b«en  analyzed 
considering  fuel  handling  equipment, 
operating  procedures.  SFP  cooling  system, 
and  seismic  events.  Reracking  involves 
replacing  9  out  of  the  12  existing  high 
density  racits  with  9  new  m-aximum  density 
racks.  It  does  not  require  any  system 
modifications  or  modifications  to  the  cask 
handling  crane,  which  by  its  physical 
location  and  design  is  prevented  from 
moving  over  the  SFP.  Results  confirm  that 
the  profwsed  modification  does  not  increase 
the  probability  of  the  first  three  p>ostulated 
accident  scenarios. 

NUREG-0612.  'Control  of  Heavy  Loads  at 
Nuclear  Power  Plants,"  sections  5.1.1,  5.1.2, 
and  5.1.6,  provide  guidance  for  heavy  load 
handling  operations  during  spent  fuel  storage 
rack  replacement.  Section  5.1.2  lists  (4) 
alternatives  for  assuring  safe  heavy  load 
handling  during  a  fuel  storage  rack 
replacement.  Alternative  (1)  satisfies  the 
control  of  heavy  loads  guidelines  through  the 
implementation  of  defense-in-depth 
measures.  These  measures  ensure  that  the 
potential  for  a  heav^  load  drop  is  extremely 
small.  PSE&G  intends  to  utilize  the  defense- 
in-depth  concept  during  reracking  activities. 

NURZG-0554,  "Single  Failure  Proof  Cranes 
for  Nuclear  Power  Plants."  provides  guidance 
for  the  design,  fabrication,  installation,  and 
testing  of  highly  reliable  new  cranes. 
NUREG-0612.  Appendix  C,  •'Modification  of 
Existing  Cranes,"  provides  guidance  for  the 
implementation  of  NUREG-0554  at  operating 
plants.  We  have  evaluated  anticipated  fuel 
handling  crane  movements  for  compliance 
with  the  guidelines  specified  in  alternative 
(1)  of  Appendix  C,  and  determined  that 
alternative  (1)  was  satisfied  based  on  the 
extremely  small  probability  of  a  storage  rack 
drop.  The  maximum  weight  of  any  storage 
rack  and  its  associated  handling  tool  is  17 
tons.  The  fuel  handling  crane  will  be 
upgraded  to  a  20  ton  lifting  capacity  and  a 
design  safety  factor,  with  respect  to  ultimate 
strength,  of  five  times  the  lifting  capacity 
(i.e.,  100  tons).  The  uprated  fuel  handling 
crane  has  ample  safety  factor  margin  for 
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storage  rack  movement.  This  applies  to  non- 
redundant  load-bearing  components.  Special 
redundant  lifting  devices,  which  have  a  rated 
capacity  suRlcient  to  maintain  safety  factors, 
will  be  utilized  for  storage  rack  movements. 
Per  NUREG-0612.  Appendix  B,  the 
substantial  safety  factor  margin  ensures  that 
the  probability  of  a  load  drop  is  extremely 
low.  Additionally,  a  load  drop  analysis  was 
performed  to  ensure  the  integrity  of  the  pool 
structure.  The  analysis  results  were 
acceptable. 

Based  on  the  actions  discussed  above,  the 
proposed  modification  does  not  increase  the 
probability  of  an  installation  accident. 

PSESiG  evaluated  the  consequences  of  a 
spent  fuel  assembly  drop  in  the  SFP  and 
dt'termined  that  the  criticality  acceptance 
criterion,  Keff  less  than  or  equal  to  0.95.  was 
not  exceeded.  The  radiological  consequences 
of  a  fuel  assembly  drop  did  not  change 
significantly  from  those  previously  analyzed. 
The  calculated  doses  are  well  within  10  CFR 
100  requirements.  A  spent  fuel  assembly 
dropped  on  the  racks,  will  not  cause  rack 
distortion  that  would  prevent  the 
pt'rformance  of  their  safety  function.  Thus. 
the  consequences  of  this  postulated  accident 
a:e  not  significantly  changed  from  those 
previously  evaluated. 

The  consequences  of  a  loss  of  SFP  cooling 
were  evaluated.  The  evaluation  concluded 
that  sufficient  time  is  available  to  establish 
an  alternate  means  of  cooling  following  a 
complete  failure  of  the  normal  SFP  cooling 
system.  Calculations  show  that  under  a 
normal  discharge  scenario,  if  all  indirect 
forced  cooling  paths  (i.e.,  heat  removal  by 
heat  exchangers)  are  lost  at  the  instant  the 
pool  water  reaches  its  maximum  value,  the 
pool  will  not  begin  bulk  boiling  for  at  least 
4.61  hours.  This  time  interval  is  sufficient  to 
allow  plant  personnel  to  establish  alternate 
heal  removal  methods.  A  piped  cross- 
connection  exists  between  Unit  1  and  Unit 
2's  SFP  heat  exchangers.  This  allows  for  use 
of  the  opposite  Unit's  heat  exchanger  during 
emergencies,  or  when  a  given  Unit's  Serv-ice 
Water  header  or  Component  Cooling  System 
are  out-of-service.  Thus,  the  consequences  of 
this  postulated  accident  are  not  significantly 
changed  from  those  previously  evaluated. 

The  new  racks  are  designed  and  fabricated 
to  meet  applicable  NRC  requirements  and 
industry  standards.  Seismic  analyses  were 
performed  on  the  new  racks  and  the  existing 
racks  using  3-D  single  rack  (opposed  phase 
motion)  and  Whole  Pool  Multi-Rack  (VVPMR) 
models.  Kinematic  and  shear  analyses 
conclude  the  existence  of  large  margins  of 
safety.  The  kinematic  margin  against  rack-to- 
rack  or  rack-to-wall  impact  is  at  least  1.5  for 
all  SFP  racks.  Maximum  rack  primary 
stresses,  under  [Safe  Shutdown  Earthquake] 
SSE  conditions,  are  less  than  50%  of  the 
allowable  ASME  Code  value.  Maximum 
supporting  pool  structure  bending  moments 
and  thru-thickness  shear,  under  factored  load 
conditions,  are  less  than  80%  of  the 
allowables.  All  racks  (new  and  existing)  are 
designed  as  free-standing  racks,  to  ensure 
that  rack  and  pool  structure  integrity  is 
maintained  during  and  after  a  seismic  event. 
Thus,  the  consequences  of  a  postulated 
seismic  event  are  not  increased  from 
previously  evaluated  events. 


The  consequences  of  an  installation 
accident  were  considered.  All  fuel  in  the  SFP 
will  have  decayed  for  a  minimum  of  (3) 
months  prior  to  any  hea\-y  load  movement  in 
the  SFP  area.  This  allows  sufficient  time  for 
decay  of  gaseous  radionuclides  in  the  fuel 
(gap  activity).  A  postulated  accidental 
gaseous  release  from  all  stored  fuel 
assemblies  would  result  in  a  potential  offsite 
dose  less  than  10%  of  lOCFRlOO  limit.  No 
equipment  essential  to  safe  reactor  shutdown 
or  employed  to  mitigate  the  consequences  of 
an  accident  is  located  beneath,  adjacent  to,  or 
within  the  area  of  iftfluence  of  any  load 
handling  to  support  the  SFP  modification. 
Thus,  the  consequences  of  a  postulated 
installation  accident  are  not  significantly 
increased  from  those  previously  evaluated. 

The  only  postulated  accident  affected  by 
decay  time  is  a  Loss  of  SFP  cooling.  The 
proposed  increase  in  decay  time  prior  to 
refueling  o{>erations  is  conservative  and 
decreases  the  decay  heat  removal 
requirements.  All  thermal-hydraulic 
calculations  used  168  hours  as  the  assumed 
decay  time  and  concluded  that  adequate  heat 
removal  capability  existed.  Thus,  the 
probability  and  consequences  of  a  loss  of  SFP 
cooling  accident  are  not  significantly 
increased  from  those  previously  evaluated. 

Therefore,  it  may  be  concluded  that  the 
profKJsed  changes  do  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kin4  of  accident  from  any 
previously  evaluated. 

The  proposed  modification  has  been 
reviewed  and  analyzed  for  possible 
accidents.  The  criteria  used  in  the  analyses, 
design,  and  installation  of  the  new  spent  fuel 
racks  account  for  anticipated  loadings  and 
postulated  conditions  that  may  be  imposed 
upon  the  structure  during  its  lifetime,  and  is 
in  conformance  with  established  codes, 
standards,  and  specifications  acceptable  to 
the  NRC. 

Factors  that  could  affect  the  SFP  neutron 
multiplication  factor  have  been  addressed 
conservatively.  PSE&G  concluded  that  the 
maximum  SFP  neutron  multiplication,  with 
the  addition  of  the  maximum  density  racks. 
will  not  exceed  the  subcritically  limit  of  Keff 
less  than  or  equal  to  0.95. 

The  increase  in  decay  time  prior  to 
refueling  operations  reduces  the  initial  heat 
load  and  SFP  cooling  equipments.  The 
addition  of  new  racks  and  associated  spent 
fuel  will  produce  an  incremental  heat  load  in 
the  SFP.  However,  analysis  has  shown  that 
the  existing  SFP  cooling  system  is  sufficient 
to  absorb  this  incremental  heat  load.  The 
peak  bulk  pool  temperature  will  be 
maintained  below  the  threshold  value  to 
preclude  bulk  boiling.  The  incremental  heal 
load  does  not  alter  SFP  cooling  safety 
considerations  from  those  previously 
reviewed  and  found  acceptable. 

Rack  impact  analysis  was  pyerformed  to 
investigate  possible  impact  during  seismic 
exents  (I.e..  rack-to-rack  and  rack-to-wall 
impacts).  The  analysis  concluded  that  the 
proposed  SFP  modification  does  not  result  in 
rack-to-rack  impact  in  the  cellular  region  or 
rackto-wall  impact  during  postulated 
seismic  events. 


The  basic  SFP  reracking  technology  has 
been  reviewed  and  approved  by  the  NRC  in 
numerous  applications  for  spent  fuel 
capacity  increases.  The  safety  function  and 
operation  of  the  SFP  cooling  system,  makeup, 
and  structural  systems  are  unchanged  by  the 
modification.  No  new  failure  modes  are 
created. 

Therefore,  it  may  be  concluded  that  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  safety  function  of  the  SFP  and  the 
racks  is  to  preclude  inadvertent  criticality  in 
a  safe,  specifically  designed,  underwater 
storage  location  for  spent  fuel  assemblies  that 
require  shielding  and  cooling  during  storage 
and  handling.  The  NRC  Staff  has  established 
that  the  issue  of  margin  of  safety,  when 
applied  to  reracking  modifications,  should 
address  the  following  areas: 

1.  Nuclear  criticality  considerations. 

2.  Thennal-hydraulic  considerations. 

3.  Mechanical,  material,  and  structural 
considerations. 

Assessment  in  these  areas  assures  that  the 
SFP  and  racks  will  withstand  specified 
design  conditions,  without  im.pairinent  of  the 
structural  integrity  or  performance  of 
required  safety  functions. 

The  criticality  analysis  confirms  that  the 
new  and  existing  rack  designs  meet  the  NRC 
acceptance  criterion  of  Keff  less  than  or  equal 
to  0  95  under  ail  conditions.  The  criticality 
analysis  methods  conform  to  applicable 
industry  codes,  standards,  specifications  and 
NRC  guidance. 

Keff  calculations  include  uncertainties  at  a 
95%/95%  probability  confidence  level.  Thus, 
the  proposed  amendment  does  not  involve  a 
significant  reduction  in  the  nuclear  criticality 
margin  of  safety. 

Conservative  methods  and  assumptions 
were  used  to  calculate  the  maximum  fuel 
temperature  and  the  increase  in  SFP  water 
temperature.  The  thermal-hydraulic 
evaluation  employed  methods  previously 
used  to  evaluate  existing  spent  fuel  racks. 
The  results  demonstrate  that  the  temperature 
margins  of  safety  are  maintained.  The 
proposed  modification,  with  the  fuel 
inventory,  will  increase  the  heat  load  in  the 
SFP.  However,  the  decay  time  prior  to 
refueling  operations  was  increased  from  100 
to  168  hours  to  reduce  the  initial  SFP  cooling 
requirements.  Evaluation  results  indicate  that 
the  existing  SFP  cooling  system  can  maintain 
the  bulk  pool  water  temperature  at  or  below 
149  F  under  normal  discharge  scenarios.  The 
maximum  allowable  temperature  for  bulk 
boiling  is  not  exceeded  for  the  calculated 
increase  in  pool  heat  load.  Maxim.um  local 
water  temperatures,  along  the  hottest  fuel 
assembly,  remain  below  the  nucleate  boiling 
condition.  While  no  nucleate  boiling  is 
indicated  for  the  standard  storage  condition, 
an  assumption  of  50%  cell  blockage  results 
in  a  possible  highly  localized  two-phase 
condition  near  the  top  of  the  fuel.  Fuel  clad 
thermal  stresses  remain  less  than  7000  psi. 
which  is  considerably  lower  than  the 
endurance  limit  of  the  clad  material.  Thus, 
there  is  no  significant  reduction  in  the 
margin  of  safety  for  thermal-hydraulic  or  SFP 
cooling. 
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Maintaining  the  spent  fuel  assemblies  in  a 
safe  conHguration  during  normal  and 
abnormal  loadings  is  the  primary  safety 
function  of  the  SFP  and  racks.  Abnormal 
loading  associated  with  an  earthquake,  a 
spent  fuel  assembly  drop,  or  the  drop  of  any 
other  heavy  object  were  considered.  The 
mechanical,  material,  and  structural  design 
of  the  new  spent  fuel  racks  complies  with 
applicable  portions  of  the  NRC  OT  Position 
Paper.  Rack  materials  are  compatible  with 
the  spent  fuel  pool  environment  and  the 
spent  fuel  assemblies.  The  structural 
assessment  of  the  new  racks  concluded  that 
tilting  and  deflection  or  movement  will  not 
result  in  impact  in  the  active  fuel  region 
during  postulated  seismic  events.  In 
addition,  the  sp>ent  fuel  assemblies  remain 
intact  with  no  criticality  concerns.  Thus, 
there  is  no  significant  reduction  in  the 
margin  of  safety  for  mechanical,  material  arid 
structural  considerations. 

Therefore,  it  may  be  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 


this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  wTitten  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  inter\'ene  is 
discussed  below. 

By  April  4, 1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Salem  Free  Public  Library,  112  West 
Broadway,  Salem,  New  Jersey  08079.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  v^ll  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
detennination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


Federal  Register  /  Vol.  59,  No.  43  /  Friday,  March  4.  1994  /  Notices 


10443 


hearing  held  would  take  place  before 
issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\'ene  must  be  filed  with 
the  Secretary'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  tlie  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll  free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Charles  L.  Miller: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX:  20555, 
and  to  Mark  J.  Wetterhahn,  Esquire. 
Winston  and  Strawn,  1400  L  Street, 
NW.,  Washington.  DC  20005-3502, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  inter\ene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d) 

The  Commission  hereby  provides 
notice  that  thiS  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 


criteria  of  section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors"  (published  at  50  FR 
41662.  October  15,  1985)  to  10  CFR 
2.1101  et  seq.  Under  those  rules,  any 
party  to  the  proceeding  may  invoke  the 
hybrid  hearing  procedures  by  filing  with 
the  presiding  officer  a  written  request 
for  oral  argianipnt  under  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  10  days  of  an  order  granting  a 
request  for  hearing  or  petition  to 
intervene.  (As  outhned  above,  the 
Commission's  rules  in  10  CFR  part  2. 
subpart  C,  and  2  714  in  particular. 
continue  to  govern  the  fiUng  of  requests 
for  a  hearing  or  petitions  to  intervene, 
as  well  as  the  admission  of  contentions.) 
The  presiding  officer  shall  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  shall  grant  an  untimely 
request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  hybrid 
hearing  procedures.  In  essence,  those 
procedures  limit  the  time  available  for 
discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in 
adjudicatory  hearing.  If  no  party  to  the 
proceedings  requests  oral  argument,  or 
if  all  untimely  requests  for  oral 
argimient  are  denied,  then  the  usual 
procedures  in  10  CFR  part  2,  subpart  G, 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  28, 1993,  and 
revisions  to  this  submittal  dated  August 
12,  1993,  November  17,  1993  and 
February  2,  1994.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
local  pubhc  document  room  located  at 
the  Salem  Free  Public  Library.  112  West 
Broadway,  Salem.  New  Jersey  08079. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  Februar)'  1994. 


For  the  Nuclear  Regulatory  Commission. 
lames  C  Stone, 

Project  Manager,  Project  Directorate  1-2. 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-5026  Filed  3-3-94;  8:45  am) 
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RAILROAD  RETIREME^fr  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Papervk-ork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Raih-oad 
Retirement  Board  has  submitted  the 
following  proposaUs)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Statements  of 
Claimed  Railroad  Service  and  Earnings. 

(2)  Formis]  submitted:  UI-9.  UI-23, 
ID-4F.  ID-4U,  ID-4X,  ID-4Y,  ID-20-1, 
ID-20-2.  ID-2&-4,  ID-20-5.  lD-20-7. 

(3)  OMB  Number:  3220-0025. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  or 
ref^pondents:  5,725. 

(9)  Total  annual  responses:  5.725. 

(10)  Average  time  per  response: 
.10096  hours. 

(11)  Total  annual  reporting  hours: 
578. 

(12)  Collection  description:  When  the 
railroad  service  and/or  compensation  on 
the  RRB's  records  is  insufficient  to 
qualify  a  claimant  for  unemployment  or 
sickness  benefits,  the  statements  obtain 
information  needed  to  reconcile  tlie 
compensation  and/or  service  on  record 
with  that  claimed  by  the  employee 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
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Budget,  room  3002.  New  Executive 

Office  Building,  Washington,  DC  20503. 

Dennis  Eagan, 

Clearance  Officer. 

IFR  Doc.  94-1971  Filed  3-3-94;  8:45  am) 

aiLUMG  cooe  tws-oi-m 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Red  Rocks 
Centre  and  Springfield  Green, 
Jefferson  County,  CO 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  knouTi  as  Red  Rocks 
Centre,  located  in  Morrison,  and 
Springfield  Green,  located  in  Lakewood, 
Jefferson  County,  Colorado,  are  affected 
by  Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxed  to  the 
RTC  until  June  2.  1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person:  Mr. 
Jerry  Williams,  Resolution  Trust 
Corporation,  Valley  Forge  Field  Office, 
P.O.  Box  1500,  Valley  Forge,  FA  19482- 
1500,  (800) 782-6326;  Fax (610) 650- 
0881. 

SUPPLEMENTARY  INFORMATION:  The  Re'd 
Rocks  Centre  property  is  located  in 
southwest  metropolitan  Denver  within 
the  City  of  Morrison.  The  site  contains 
wetlands,  intermittent  streams, 
undeveloped  floodplains,  and  is 
adjacent  to  Bear  Creek  Park  which  is 
managed  by  the  U.S.  Army  Corps  of 
Engineers.  The  Red  Rocks  Centre 
property  consists  of  approximately 
170.4  acres  of  undeveloped  land 
comprised  of  two  tracts  located  north  of 
Morrison  Road.  The  site  contains  three 
small  ravines  and  the  topography  drops 
sharply  from  the  southern  end  to  the 
north  into  a  meadow  area.  The  Red 
Rocks  Centre  property  is  located  within 
Vz  mile  of  the  South  Dinosaur  Open 
Space  Park  and  one  mile  from  the  Green 
Mountain  Open  Space  Park  managed  by 
Jefferson  County. 

The  Springfield  Green  property  is 
located  in  southwest  metropolitan 
Denver  within  the  City  of  Lakewood. 
The  site  contains  wetlands,  has 
recreational  value,  and  is  adjacent  to  the 
Hayden  Green  Mountain  Park  managed 


by  the  City  of  Lakewood.  The 
Springfield  Green  property  consists  of 
approximately  231.4  acres  of 
undeveloped  land  comprised  of  16 
irregular  shaped  lots  located  south  of 
Alameda  Parkway.  The  site  is 
moderately  sloped  with  some  steeper 
ravines.  These  properties  are  covered 
properties  within  the  meaning  of  section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  Public  Law  101-591  (12 
U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 
received  on  or  before  June  2,  1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 

Re:  [insert  name  of  property) 

Federal  Register  Publication  Date: 

(insert  Federal  Register 

publication  date) 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the  Coastal 
Barrier  Improvement  Act  of  1990.  Public  Law 
101-591,  section  10(b)(2).  (12  U.S.C.  1441a- 
3(b)(2)),  including,  for  qualified 
organizations,  a  determination  letter  from  the 
United  States  Internal  Revenue  Service 
regarding  the  organization's  status  under 
section  501(c)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  for  all  or  any  portion 
of  the  property  (e.g.,  price,  method  of 
financing,  exjjected  closing  date,  etc.). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
resource  conservation  purposes  (12  U.S.C. 
1441a-3(b)(4)),  as  provided  in  a  clear  written 
description  of  the  purpose(s)  to  which  the 
property  will  be  put  and  the  location  and 
acreage  of  the  area  covered  by  each 
purpose(s)  including  a  declaration  of  entity 
that  it  will  accept  the  placement,  by  the  RTC, 
of  an  easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its  notice  of 
serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subject:  Environmental  protection. 
Dated:  February  28,  1994. 


Resolution  Trust  Corporation. 

William  J.  Tricarico, 

i4ss)s/ant  Secretary. 

[FR  Doc.  94-4945  Filed  3-3-94:  8:45  am) 

BILLING  COOE  S714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33679;  File  No.  SR-OTC- 
94-01 J 

Self-Regulatory  Organization;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  To  the  Implementation  of  the 
Standing  Instruction  Database  Feature 
of  the  Enhanced  Institutional  Delivery 
System 

February  24.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  ExcJiange  Act  of  1934. >  notice 
is  hereby  given  that  on  January  31,  1994, 
The  Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  primarily  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comm.ents  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
procedures  for  the  Standing  Instructions 
Database  ("SID")  feature  of  DTC's 
enhanced  Institutional  DeUvery  ("ID") 

system.  2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


1  15  U.S.C.  78s(b)(l)  (1988). 

^The  enhanced  ID  system  concept  was  approved 
in  an  earlier  Commission  order.  The  order  specified 
that  each  individual  feature  of  the  enhanced  ID 
system  would  be  the  subject  of  a  separate  filing 
under  Section  19(b)(1).  Securities  Exchange  Act 
Release  No.  33466  (January  12,  1994),  59  FR  3139 
[File  No.  SR-DTC-93-07J  (order  approving  concept 
of  enhanced  ID  system). 
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(A)  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Pule 
Change 

SID  is  a  central  repository  for 
customer  account  and  settlement 
information  furnished  by  institutions, 
agents,  and  broker-dealers.  The 
information  includes  items  such  as  the 
agent  for  an  institutional  customer,  the 
agent's  internal  account  number  for  the 
institutional  customer,  and  interested 
parties.  A  broker-dealer  can  link  its 
internal  account  numbers  for  its 
institutional  customers  to  the  internal 
account  numbers  at  the  institutions. 
When  entering  trade  data  into  the  ID 
system,  a  broker-dealer  can  simply  refer 
to  its  internal  account  number  in  SID, 
and  the  ID  system  will  extract  the 
necessary  information  from  SID  (such  as 
customer  name,  agent,  interested 
parties,  and  settlement  related 
information)  and  automatically  will  add 
the  information  to  the  confirmation.  SID 
will  eliminate  the  need  for  the  broker- 
dealer  to  provide  all  such  information 
each  time  that  the  broker-dealer  enters 
trade  data  into  the  ID  system. 

SID  is  an  optional  feature  for  ID  users. 
However,  once  a  broker-dealer  links  its 
internal  customer  account  number  with 
account  information  furnished  to  SID  by 
the  institutional  customer,  data  in  SID 
will  be  used  for  certain  fields  in  ID 
system  processing,  regardless  of 
whether  the  broker-dealer  submits  data 
for  those  fields,  when  the  broker-dealer 
submits  trade  data  for  that  institutional 
customer's  trades. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  the 
proposed  rule  change  will  further 
automate  the  process  by  which 
securities  transactions  are  cleared  and 
settled. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

SID  has  been  developed  through 
widespread  consultations  with 
securities  industrv'  members.  Written 
comments  from  DTC  participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(a)  By  order  approve  such  proposed  rule 
change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-94-01  and 
should  be  submitted  by  March  25,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-1998  Filed  3-3-94;  8:45  am] 

BILLING  CODE  8010-01-IH 


[Release  No.  34-33663;  Fil«  No.  SR-GSCC- 

93-05] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Conditions  for  the  Release  of 
Confidential  Data 

February  23, 1994. 

I.  Introduction 

On  June  18,  1993,  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  relating  to  the 
release  of  confidential  data.  Notice  of 
the  proposed  rule  change  was  published 
in  the  Federal  Register  on  August  10, 
1993.2  On  December  30.  1993.  GSCC 
filed  with  the  Commission  an 
amendment  ("Amendment  No.  1")  to 
the  proposed  rule  change.  Notice  of 
Amendment  No.  1  was  published  in  the 
Federal  Register  on  January  20,  1994.3 
No  comments  were  received.  This  order 
approves  the  proposed  rule  change. 

II.  Description 

Currently.  GSCC  Rule  29  provides 
that,  absent  valid  legal  process,  GSCC 
will  release  clearing  data  ••  that  is 
identifiable  as  to  a  member  only  to  (1) 
that  member,  (2)  the  Commission  upon 
request,  (3)  another  self-regulatory 
organization,  and  (4)  an  "appropriate 
regulatory  agency"  as  defined  in  Section 
3(a)(34)  (C)  of  the  Act  with  regard  to  a 
member  that  is  primarily  regulated  by 
such  agency.  The  proposed  rule  change 
amends  GSCC  Rule  29  to  permit  GSCC 
to  release  clearing  data  to  the  Federal 
Reserve  Bank  of  New  York  ("FRBNY") 
and  to  other  third  parties  that  perform 
a  regulatory  or  oversight  function 
related  to  the  government  securities 
marketplace. 

An  agreement  between  GSCC  and  the 
FRBNY  controls  the  release  of  data  to 
the  FRBNY.  The  FRBNY  has  agreed  to 
maintain  member  specific  information 
in  confidence,  subject  to  certain 
exceptions.  The  FRBNY  may  share 
GSCC  data  with  the  members  of  the 
Interagency  Working  Croup  on  Market 


3  17  CFR  2n0.30-3(a)(12)  (1992). 


■  15  U.S.C.  78s(b)(1990) 

»  Securities  Exchange  Act  Release  No.  32710 
(August  2,  1993),  58  FR  42584. 

'Securities  Exchange  Act  Release  No.  33464 
(January  12,  1994).  59  FR  3142. 

« Clearing  data  is  deHned  essentially  to  include 
any  data  relating  to  a  member's  trading  activity  that 
is  held  or  produced  by  GSCC. 
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Surv  eillance  s  and  may  release  GSCC 
data  as  required  by  law.  The  FRBNY 
also  has  agreed  to  follow  certain 
procedures  should  third  parties  attempt 
to  obtain  release  of  GSCC  data  through 
the  FRBNY.6 

Before  releasing  data  to  third  parties 
that  perform  a  regulatory  or  oversight 
function  related  to  the  government 
securities  market,  GSCC  must 
determine,  and  the  Membership  and 
Standards  committee  of  the  Board  of 
Directors  of  GSCC  must  concur,  that  the 
following  five  conditions  have  been 
met.  The  requesting  party  must  show  a 
legitimate  need  for  such  data  related  to 
its  market  regulatory  or  oversight 
function.  The  data  released  by  GSCC 
will  be  used  solely  for  market  regulatory 
or  oversight  purposes.  The  requesting 
party  must  make  the  request  in  wTiting 
and  with  sufficient  specificity.  With 
respect  to  member  specific  data,  the 
member  must  be  notified  of  the  request 
and  be  given  the  opportunity  to  present 
GSCC  with  any  objections  to  the  release 
of  data."  Finally,  with  respect  to 
member  specific  data,  the  requesting 
party  must  show  that  it  unsuccessfully 
attempted  to  obtain  the  data  directly 
from  the  mpmber.s 

III.  Discussion 

Section  17Afb)(3)(F)  of  the  Acts 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  protect  investors 
and  the  public  interest.  The  proposed 
rule  change  ser\'es  this  goal  by 
enhancing  the  surveillance  of  the 
government  securities  market. 

As  discussed  in  the  Joint  Report  on 
Government  Securities  ("Joint 


'The  Interagency  Working  Group  on  Market 
Sarveillance  is  composed  of  representatives  from 
the  FRBf^fV'.  the  Board  of  Governors  of  the  Federal 
Reserve  SyMern  {"Federal  Reserve  Board"),  the 
United  States  Department  of  the  Treasury 
("Treasury ').  the  C>)mmission.  and  the  Commodity 
Futures  Tnding  Commission  ("CFTC').  The 
FRBNY  will  provide  each  member  of  the  working 
group  with  a  copy  of  the  agreement  with  GSCC  and 
i^'jest  confimaalion  that  the  other  members  will 
follow  the  procedures  contained  in  that  agreement. 

•If  the  FRBNY  is  presented  with  a  request  under 
the  Freedom  of  Information  Act  ( "FOIA")  (5  U.S.C 
552  ISupp.  I  1 W3)).  the  FRBNY  will  decline 
requests  for  member  specific  information  to  the 
extent  that  the  information  is  exempt  from  FOL\. 
If  a  FPBNY  determination  under  FOIA  is  appealed. 
i.he  FRBNY  will  notify  GSCC  to  permit  GSCC  to 
raise  an  objection.  If  [he  information  is  requested 
under  a  subpoena  or  other  form  of  legal  process,  the 
FRBNY  will  notify  GSCC,  if  not  prohibited  by  law. 
The  FRBNY.  however,  will  make  its  own 
determination  whether  it  is  required  to  comply  with 
the  disclosure  request  under  the  subpoena. 

'This  prerequisite  does  not  apply  if  valid  legal 
process  prohibits  GSCC  from  informing  the  member 
of  the  request  for  data. 

"This  prerequisite  does  not  apply  if  valid  legal 
process  prohibits  GSCC  from  informing  the  memtier 
of  the  request  for  data. 

•15  U.S.C.  78q-l(b)(3)(F)  (19«8). 


Report"), 10  adequate  surveillance  of  the 
government  securities  market  is 
necessary  to  detect  manipulation  and 
address  disorderly  market  conditions.  In 
order  to  pro\ide  coordinated 
surveillance,  the  FRBNY  was  selected  to 
collect  and  analyze  a  range  of  market 
data,  which  is  transmitted  promptly  to 
the  Federal  Reserve  Board,  the  Treasury, 
and  the  Commission.  The  FRBNY 
collects  information  from  a  variety  of 
sources,  including  automated  systems 
operated  by  vendors,  daily  telephone 
surveys  of  primary  dealer  operations, 
and  weekly  and  daily  reports  of  dealers. 
Their  efforts  provide  additional 
safeguards  to  the  govermnent  securities 
market.  In  addition,  other  government 
organizations  have  had  the  need  to 
study  the  government  securities  market 
in  order  to  evaluate  suspicious  activity 
in  the  market.  GSCC,  by  providing  data 
necessary  to  evaluate  maiket  activity. 
assists  these  organizations  in  the 
performance  of  their  functions.  Thus, 
the  amendment  furthers  rtie  protection 
of  investors  and  the  public  interest. 

rv.  Cortclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  and  particularly  with  Section  17A 
of  the  Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2]  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-GSCC-93-05)  be,  and 
hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-4929  Filed  3-3-94;  8:45  am] 

BILUNG  CODE  8010-<H-M 


[Release  No.  32698A;  File  No.  SR-NYSE- 

93-10] 

Self-Regulatory  Organizations;  New 
Yoric  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change; 
Correction 

February  28, 1994. 

In  FR  Document  No.  93-18600, 
beginning  on  page  41539  for 
Wednesday.  August  4,  1993.  several 
sentences  were  incorructly  stated.  The 
sentences  below  should  be  changed  to 
clarify  that  the  Series  7 A  Examination  is 


'0  U.S.  Department  ai  the  Treasury,  Board  of 
Governors  of  the  Federal  Reserve  System,  and 
Securities  and  Exchange  Commission,  (oint  Report 
on  the  Government  Securities  Market  (January 
1992). 


applicable  to  floor  members  whose 
public  business  is  limited  to  accepting 
orders  from  professional  customers  for 
execution  on  the  trading  floor.  The  first 
change  below,  however,  should  be  made 
so  that  the  sentence  correctly  cites  the 
language  deleted  from  the  proposal. 

The  nrst  sentence  of  footnote  3  in 
Column  1  on  page  41540  is  corrected  to 
read  "  The  NYSE  deleted  "generally'" 
from  Rule  345.  Interpretation  .02  in 
order  to  clarify  that  the  intent  of  the 
proposed  interpretation  is  that  the 
Series  7(a)  Examination  is  applicable  to 
floor  members  engaged  in  public 
business  with  professional  customers." 

Column  1.  page  41540,  8th  hne  after 
the  heading  "I.  Proposal"  insert  the 
word  "pubhc"  after  the  word  "accept". 

Column  2.  page  41540,  the  13th  line 
add  the  word  "public"  to  the  end  of  the 
line  after  the  word  "whose". 

Column  1,  page  41541,  23rd  of  line  of 
the  second  full  paragraph  remove  the 
word  "solely"  from  the  last  sentence 
before  the  heading  "IV.  Conclusion". 
Margaret  H.  McFarland, 
Deputy  Secret ar,: 
iFR  Doc.  94-4030  Filed  3-3-94;  845  ami 

BILLtNG  CODE  8010-01-M 


[Release  Nc.  34-336fi6;  File  No.  SR-NYSE- 
83-14] 

Self-Regulatory  Organizations;  New 
York  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Specialist  Post  Wires 

Fcbraarv'  23,  1994. 

I.  Introduction 

On  April  25,  1988,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(blll)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
permit  a  specialist  unit,  with  Exchange 
approval,  to  use  the  telephone  line  at  its 
trading  post  location  to  enter  options  or 
futures  hedging  orders  through  a 
member  on  the  floor  of  an  options  or 
futures  exchange.  The  proposed  rule 
change  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
25694  (May  12.  1988),  53  FR  17812 
(May  18,  1988).  No  comments  were 
received  on  the  proposal. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
NYSE  Rule  36.30  which  currently 
permits  a  specialist  unit,  subject  to 


115  U.S.C  78s(b)(l)(1988). 
2  17  CFR240.19b-4  (1991). 
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Exchange  approval,  to  maintain  a 
telephone  line  at  its  trading  post 
location  on  the  Floor  to  enable  the  unit 
to  communicate  with  its  off-Floor  office 
or  clearing  firm.  In  addition  the  Rule 
prohibits  the  use  of  such  telephones  for 
the  purpose  of  transmitting  to  the  NYSE 
Floor  orders  for  the  purchase  or  sale  of 
securities,  but  permits  llie  use  of  the 
telephones  to  enter  options  or  futures 
hedging  orders  (i.e.,  orders  entered  to 
offset  the  risk  of  making  a  market  in  the 
underlying  speciality  stock)  through  the 
specialist  unit's  off-Floor  office  or 
clearing  firm.  The  proposed  amendment 
will  add  language  to  the  Rule  to  expand 
permitted  usage  of  telephone  lines  at  the 
specialist  posts  to  include,  with 
Exchange  approval,  the  entry  of  a 
specialist  unit's  options  or  futures 
hedging  orders  "through  a  member  (on 
the  floor)  of  an  options  or  futures 
exchange." 

III.  Discussion 

The  adoption  by  the  NYSE  of 
subsection  .30  to  rule  36,  along  with 
other  amendments  to  the  rule,  codified 
the  Exchange's  policy  concerning 
members'  use  of  telephones  on  the  Floor 
that  can  be  used  to  communicate  with 
non-members  located  off-floor.3  Such 
communication  is  permitted  with 
certain  specifically  enumerated 
restrictions.* 

The  instant  proposed  rule  change  will 
amend  subsection  .30  by  adding 
language  that  will  enable  a  specialist 
unit  to  use  a  telephone  linkage  at  the 
specialist  post  to  enter  options  or 
futures  hedging  orders  through  a 
member  (on  the  floor)  of  an  options  or 
futures  exchange.  This  would  be  in 
addition  to  the  current  language  of 
subsection  .30  which  permits  entry  of 
such  orders  through  a  telephone  linkage 
to  the  specialist  unit's  off-floor  offices  or 
its  clearing  firm.  The  NYSE  states  that 
the  purpose  of  this  amendment  is  to 
provide  a  faster  means  for  specialists  to 
enter  options  or  futures  hedging  orders 


'See  Securities  Exchange  Act  Release  No.  25842 
(June  23.  1988).  53  FR  24539  (June  29,  1988).  Prior 
to  the  adoption  of  these  amendments,  rule  36 
regulated  the  establishment  of  communication  links 
only  between  a  member  or  member  organization's 
offices  and  the  Exchange  Floor. 

<  These  restrictions  include  a  ban  on  portable 
phones  on  the  Exchange  floor.  On  August  19. 1988. 
a  petition  for  review  of  the  Commission's  June  23 
Order  approving  SR-NYSE-87-18  was  Hied  by 
William  J.  Higgens.  a  NYSE  member,  in  the  United 
Stales  Court  of  Appeals  for  the  Second  Circuit. 
Petitioner  Higgens  objected  to  the  Second  Circuit. 
Petitioner  Higgens  objected  to  the  Commission's 
approval  of  that  portion  of  the  NYSE's  proposal  that 
prohibits  members  from  using  portable  telephone 
son  the  Exchange  floor.  On  January  20,  1989.  the 
Court  of  Appeals  issued  a  decision  rejecting 
Higgins'  objections  and  affirming  the  Commission's 
June  23  Order.  See  Higgins  v.  SEC,  866  F.2d  47  (2nd 
Cir 


and  to  expand  a  specialist's  abihty  to 
enter  such  orders  from  its  post  location 
on  the  Exchange  floor  directly  with  a 
member  on  the  floor  of  an  options  or 
futures  exchange. 

The  Commission,  in  originally 
approving  the  use  of  options  by 
specialists  for  hedging  their  speciahy 
stocks,  was  sensitive  to  concerns  over 
the  potential  for  specialist 
frontrunning,5  tape  racing,  or  other 
abuses  arising  from  the  specialist's 
informational  advantage. »  In  order  to 
allay  these  concerns,  the  NYSE  rule 
permitting  options  hedging  by 
specialists  places  restrictions  on  the 
size,  timing  and  purpose  of  the  options 
transactions.^  The  proposal  being 
approved  does  not  affect  the  restrictions 
currently  in  place  for  placing  options 
orders.  The  proposal  only  provides  a 
more  efficient  means  for  specialists  to 
relay  hedging  orders  to  options  and 
futures  exchanges.  Further,  the  NYSE 
has  implemented  surveillance 
procedures  to  monitor  specialists'  use  of 
options  to  ensure  they  are  consistent 
with  these  restrictions.  For  example, 
specialists  are  required  to  submit  Form 
81-0  to  report  their  options 
transactions. 8  With  respect  to  futures 
hedging  orders,  the  NYSE  through  an 
agreement  with  the  Chicago  Mercantile 
Exchange,  which  currently  trades 
futures  on  the  Standard  &  Poor's  ("S  & 
F")  500.  Midcap  400  and  the  Major 
Market  Index,  exchange  information 
relating  to  futures  transactions  on  these 
indexes  in  addition  to  options  on  any  of 
the  aforementioned  index  futures  and 
stock  prcgrams.9 

rV.  Conclusion 

The  Commission  has  reviewed  closely 
the  proposed  NYSE  rule  change  and 
believes  that  it  is  consistent  with  the 


'  With  respect  to  futures,  the  Commission  notes 
that  the  NYSE  has  adopted  a  policy  that  prohibits 
intermark-et  frontrunning  between. the  NYSE 
equities  market  and  any  futures  exchange.  See 
Securities  Exchange  Act  Release  No.  27047  (July  19, 
19891.  54  FR  31131. 

•  See  Securities  Exchange  Act  Release  No.  21710 
(February  4,  1985),  50  FR  5708  (February  11,  1985). 

'  See  NYSE  Rule  105  and  the  NYSE's 
"Guidelines  for  Specialists  Specialty  Slock  Option 
Transactions  Pursuant  to  Rule  105." 

»  See  NYSE  Rule  104A.50  (requirement  that 
specialists  submit  options  data  trading  reports). 

9  We  also  note  that  surveillance  information  is 
also  shared  through  the  Intermarket  Surveillance 
Group  ("ISC").  ISG  was  formed  on  July  14. 1983  to, 
among  other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Croup  Agreement.  July  14. 
1983.  Because  of  potential  opportunities  for  trading 
abuses  involving  stock  index  futures,  stock  options 
and  the  underlying  stock  and  the  need  for  greater 
sharing  of  surveillance  information  for  these 
potential  intermarket  trading  abuses,  the  major 
stock  index  futures  exchanges  [e.g.,  CME  &  CBT) 
joined  the  ISC  as  affiliate  members  in  1990. 


requirements  of  the  Act  and. 
accordingly,  should  be  approved.  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  the  requirement  of  section  6(b)(5) 
of  the  Act  in  that  it  wrill  facilitate 
transactions  in  securities  by  providing 
specialists  with  the  ability  to  hedge 
their  positions  more  rapidly  by  enabling 
them  to  communicate  directly  with  a 
member  on  the  floor  of  an  option  or 
futures  exchange.  The  current  process, 
which  forces  the  specialist  to  route  a 
hedging  order  through  an  off-floor  office 
or  clearing  firm,  can  make  the  execution 
of  the  hedging  order  more  cumbersome 
and  less  timely.  By  improving  the 
process  by  which  specialists  can 
transfer  the  risk  of  their  market  making 
responsibilities,  speciaUsts  would  be 
better  able  to  fulfill  these 
responsibilities. 

Finally,  the  Commission  believes  that 
any  potential  for  frontrunning,  tape 
racing,  or  other  abuses  by  specialists 
that  may  be  created  by  the  proposed 
rule  change  is  minimal,  due  in  most  part 
to  the  restrictions  placed  on  the 
specialists'  options  activity  and  the 
NYSE  surveillance.  In  addition,  as  noted 
above,  the  NYSE  has  some  access 
through  its  agreement  with  the  CME, 
and  as  an  ISG  member,  to  receive 
information  on  orders  entered  by  the 
speciahst  on  stock  index  futures  and 
options  on  stock  index  futures  that 
should  allow  it  to  surveil  for  potential 
abuses. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,io  that  the 
proposed  rule  change  (SR-NYSE-8&- 
14)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Doc  94-4999  Filed  3-3-94;  8  45  am) 

BILUNG  CODE  WIO-OI-M 

[Release  No.  34-33692;  File  No.  SR-Phlx- 
94-04) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Amending  the  Net  Capital 
Requirements  in  Rule  703 

February'  28,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  28.  1994. 
the  Philadelphia  Stock  Exchange 
("Phlx"  or  "Exchange")  filed  with  the 


10  15  use.  7Bs(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(12)  (1991). 
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Securities  and  Exchange  Commission 
("Commission  ')  the  proposed  nile 
change  as  described  in  Items  1,  II,  and 
in  below,  which  Items  have  been 
prepared  bv  the  Phl.x.  The  Commission 
IS  publishing  this  notice  to  solicit 
comments  on  th»  proposed  rule  change 
from  intprested  persons. 

1. 5>elf-ReguIatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PhLx  proposes  to  amend  Rule  703 
(Financial  Responsibihfy  and  Reporting) 
to  correspond  to  recent  Commission 
amendments  to  SEC  Rule  15c3-l  ("SEC 
N'pt  Capita!  Rii!e"").»  Pursuant  to  these 
amendments  to  the  SEC  Net  Capital 
Rule,  all  specialists,  except  options 
market  makers,  who  are  currently 
exempt  from  the  net  capital 
requirements  of  Rule  703,  will  be 
subject  to  a  minimum  net  capital 
requirement  of  $100,000.-  As  a  result, 
the  E.xchange  believes  that  the 
amendments  to  the  SEC  Net  Capital 
Rule  require  the  deletion  of  Phlx  Rule 
703(a)  (iii).  (iv),  and  (v).  Currently  Rule 
703  (a)  (iii),  (iv),  and  (v)  impose  a 
minimum  net  liquid  asset  3  requirement 
of  S50.000  for  equity  specialists, 
S75.000  for  options  speciahsts,  and 
SlOO.OOO  for  firms  which  are  both 
equity  and  options  speciaUsts. 

The  Exchange  also  proposes  to  amend 
Rale  703  to  require  each  member 
o'^nization  and  participant 
organization  to  notify  the  Exchange  if  it 
fails  to  maintain  the  minimum  net 
capital  required  by  the  SEC  Net  Capital 
rule  or  it  fails  to  maintain  liquid  assets 
in  accordance  with  Phlx  Rule  703. 
Specifically,  the  Exchange  is  proposing 
to  add  a  new  paragraph  (v)  to  Phlx  Rule 
703(a)  which  would  require  a  member 
organization  or  participant  organization 
to  promptly  notify  the  Exchange  if  it 
ceases  to  be  in  compliance  with  the  SEC 
Net  Capital  Rule  or  Phlx  Rule  703(a)  (iii) 
or  (iv)  (i.e..  former  sections  (a)(vi)  or 
(a)(vii)). 

Lastly,  the  Phlx  proposes  to  amend 
paragraph  (c)(vi)  of  Rule  703  to  add  the 
requirement  that  a  floor  broker's 
clearing  agent  guarantee  orders 
entrusted  on  the  floor  with  that  floor 
broker,  in  addition  to  transactions  and 
balances  carried  in  the  account. 


<  See  Securifios  Exchange  Act  Release  No.  32737 
(August  11.  1993).  58  FR  43555  (August  17,  1993). 

'  In  addition,  for  certain  purposes  under  the  SEC 
Net  Capiltil  Rule,  certain  specialists  will  be  exempt 
from  the  application  of  the  rules  haircut  and  undue 
concentration  charges  with  respect  to  their  specialty 
securities.  Id. 

'  "Net  liquid  assets"  is  defined  in  Phlx  Rule 
703(b). 


The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  to  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B)  and  (CI  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  August  11,  1993,  the  Commission 
adopted  amendments  to  its  rules 
regarding  minimum  net  capital 
requirements  for  broker-dealers. 
Specifically,  the  amendments  to  the  SEC 
Net  Capital  Rule  make  all  specialists, 
except  options  market  makers,  that 
previously  were  exempt  from  this  rule 
under  subparagraph  (b)(1),  subject  to  the 
rule.  The  amendments  to  the  SEC  Net 
Capital  Rule  will  become  effective  on 
April  1,  1994. 

The  Phlx  represents  that  the 
amendments  to  the  SEC  Net  Capital 
Rule  will  have  the  following  effects  on 
Phlx  specialists:  instead  of  the  current 
minimum  net  liquid  assets  requirements 
under  Phlx  Rule  703(a)  of  $50,000  for 
equity  specialists,  $75,000  for  options 
specialists,  and  $100,000  for  firms  that 
act  as  both  equity  and  options 
specialists,  the  SEC's  minimum  net 
capital  requirement  of  $100,000  for 
dealer's  would  apply.  As  a  resuh, 
existing  paragraphs  (iiiMv)  of  Phlx  Rule 
703(a)  are  proposed  to  be  deleted. 
Certain  aspects  of  both  the  SEC  Net 
Capital  Rule  and  Rule  703  remain 
unchanged.  Options  market  makers, 
who  remain  exempt  from  the  net  capital 
rule,  continue  to  be  subject  to  the 
financial  requirements  of  Phlx  Rule  703. 
New  paragraph  (a)(iii),  which  was 
previously  paragraph  (a)(vi).  requires 
$25,000  in  net  liquid  assets  for  market 
makers  without  a  letter  of  guarantee; 
and  new  paragraph  (a)(iv),  which  was 
previously  paragraph  (a)(vii),  requires 
market  makers  with  a  letter  of  guarantee 
issued  by  a  clearing  member 
organization  to  maintain  positive  equity. 
In  addition.  Rule  703(a)(ii)  continues  to 
require  net  fiquid  a.ssets  of  $25,000 
upon  admission. 


With  respect  to  the  proposed 
notification  requirement,  new  paragraph 
(v)  of  Rule  703(a)  would  rt^quire 
notification  to  the  Exchange  if  a  member 
organization  or  participant  organization 
falls  below  the  net  capital  requirement 
of  the  SEC  Net  Capital  Rule  or 
paragraphs  (iii)  or  (iv)  of  Phlx  rule 
703(a).*  Currently,  Commission  Rule 
17a-ll  requires,  among  other  things, 
prompt  telegraphic  notice  to  a  broker- 
dealer's  designated  examining  authority, 
as  well  as  the  SEC,  when  a  broker-dealer 
falls  below  its  minimum  net  capital 
requirement  pursuant  to  the  SEC  Net 
Capital  Rule.  This  rule  does  not  apply 
to  options  market  makers,  because  they 
are  exempt  from  the  SEC  Net  Capital 
Rule.  The  Exchange's  proposed 
notification  provision  would  apply  to 
all  member  organizations  and 
participant  organizations,  including 
options  market  makers. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  that  it  is 
desigjied  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  to  protect  investors  and 
the  public  interest,  by  ameiiding  Phlx 
Rule  703  to  correspond  to  the 
Commission's  recent  amendments  to  the 
SEC  Net  Capital  Rule.  The  Exchange 
also  believes  that  the  requirement  that  a 
floor  brokers'  clearing  agent  guarantee 
orders  entrusted  on  the  floor  with  that 
floor  broker  should  promote  just  and 
equitable  principles  of  trade  as  well  as 
protect  investors  and  the  public  interest 
by  promoting  liquidity  and  confidence 
in  the  credibility  of  floor  broker  orders, 
consistent  with  Section  6rt))(5)  of  the 
Act.  In  addition,  the  Exchange  believes 
that  the  proposed  notification 
requirement  should  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
protect  investors  and  the  public  interest 
bv  pro\'iding  the  Exchange  with  the 
a'uility  to  respond  promptly  to  such 
notification,  especially  respecting 
options  market  makers. 

(B)  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


<  A  similar  ruie  is  in  effect  at  the  Chicago  Board 
Options  Exchange,  Inc.  ( "CBOE  ).  See  CBOE  Rul.- 
13.2. 
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(C)  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Fule  Change  Received  From 
Members.  Participcnts,  or  Others 

Written  comments  on  the  proposed 
nile  change  were  neither  soL'cited  nor 
received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed  rule 
change,  or 

fb)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Ser.retar]k',  Secunties  and  Exchange 
Conunis'sion,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  Lhe  proposed  rule 
change  that  are  filed  with  the 
Conxmission,  and  all  written 
communications  relating  to  the 
proposed  rule  chcmge  between  the 
Commission  and  any  person,  other  than 
those  trjat  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copv'ing  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  shoiJd 
refer  to  the  File  No.  SR-Phlx-94-04  and 
should  be  submitted  by  March  25, 1994. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  Mr.Farland, 
Depu  ty  Secretary. 
IFR  Doc.  94-5000  Filed  3-3-94;  8:45  am] 
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'  17  Q"R  200.30-3(a)(12)  (1993). 


[Release  No.  35—25994] 

Filings  Under  the  PuWJc  atitiry  Holding 
Company  Act  of  1935  ['Act'] 

February  25,  1994. 

Notice  Is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
trans3ction(s)  summarized  below.  The 
applicant(s)  and/or  deckration(s)  and 
any  amendments  thereto  is/aie  available 
for  pubhc  in.spection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicaticn(s)  and'or  declaration(s) 
should  submit  their  views  in  uTiting  by 
March  21.  1994.  to  the  Secretarv', 
Secunties  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  apphcant(s)  and/or 
declarant(s)  at  the  adcLress(es)  specified 
below.  Proof  of  service  fby  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  t>e  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedficaliy  the  issues  of  fact  or 
law  that  are  disputed  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  f)ermitted  to 
become  effective. 

Energy  Initiatives,  Inc.  (70-8179) 

Energy  Initiatives.  Inc..  One  Upper 
Pond  Road,  Parsippany,  New  Jersey 
07054  C'EII").  an  indirect  subsidiary  of 
General  Public  Utifities  Corporation,  a 
registered  holding  com.pany,  has  filed  a 
post  effective  amendment  under 
sections  6(e).  7.  9(a),  and  10  of  the  Act 
and  rule  50(a)(5)  thereunder  to  its 
application-declaration  filed  under 
sections  6(a),  7,  9(a),  10,  and  12(b)  of  the 
Act  and  rule  45  thereunder. 

By  order  dated  September  7.  1993 
(IICAR  No.  25876)  ("Order"),  the 
Commission  authorized  EI  to.  among 
other  things,  acquire  up  to  3.000  shares 
of  common  stock  ("Stock"),  for  a 
purchase  p.rice  of  $2,500  per  share,  of  a 
nonassociate  corporation  ("Cogen 
Corp")  engaged  in  the  business  of 
developing,  owning  and  operating 
power  projects  in  the  United  States  and 
in  foreign  countries.  Power  projects  may 
be  qualifying  facilities,  exempt 
wholesale  generators,  or  foreign  utihty 
companies. 


In  accordance  with  the  Order,  Lil 
entered  into  a  stock  purchase  agreement 
("Stock  Purchase  Agreement")  and 
related  agreements  and  acquired  824 
shares  of  class  D  voting  common  stock 
and  176  shares  of  class  C  nonvoting 
common  stork  from  Cogen  Corp.  The 
Stock  Purchase  Agreement  also  provides 
that,  subject  to  receipt  of  further 
Commission  authorization,  HI  would 
purchase  up  to  an  additional  400  shares 
of  Cogen  Corp.  class  C  nonvoting 
common  stock,  in  order  to  provide 
Cogen  Corp.  with  additional  equity 
capital. 

EII  now  seeks  to  acquire,  from  time  to 
time  through  |uly  1,  1996,  the  additional 
400  shares  of  class  C  nonvoting  common 
stock  ("Additional  Shares"),  S2.500  per 
share,  for  $1  miUion.  The  proceeds  of 
the  sale  of  the  Additional  Shares  would 
be  used  by  Cogen  Corp.  to  hmd  ongoing 
project  development  expenses.  Ell's 
ownership  of  the  Additional  Shares 
would,  together  with  the  3,000  shares  of 
Stock  authorized  in  the  Order,  be 
subject  to  terms  and  conditions  of  a 
stockhoidnrs  agreement  that  delineates 
the  powers  of  the  shareholders  of  Cogen 
Corp. 

As  described  in  the  Order,  Ell  has  an 
obhgation  to  acquire,  from  time  to  time 
through  )uly  1,  1996,  an  additional 
2,000  shares  of  Stock.  As  security  for 
that  obligation.  Ell  has  deposited  $2.5 
million  in  cash  into  an  escrow  account. 
However,  under  the  Stock  Purchase 
Agreement.  Ell  may  substitute  en 
Irrevocable  b&nk  letter  of  credit  ("LOC") 
for  the  cash  escrow.  EII  represents  that 
use  of  an  LOC  for  this  purpose  may  be 
less  expensive  than  cash  collateral. 

Accordingly,  Ell  proposes  to  enter 
into  a  letter  of  credit  reimbursement 
agreement  with  a  bank,  which  would 
provide  an  LOC  to  Cogen  Corp.  The 
reimbursement  agreement  would 
obUgate  El!  to  repay  the  issuing  benk  in 
the  event  of  any  draw  on  the  LOC.  The 
LOC  would  have  a  maximum  fact 
am.ount  of  $2.5  million  Drawings  on  the 
LOC  would  bear  interest  at  a  rale  not 
more  than  5%  above  the  prime  rate  as 
in  effect  from  time  to  time.  EII  may  be 
also  required  to  pay  fees  not  lo  exceed 
1%  annually  of  the  LOC  face  airount. 
The  LOC  would  have  a  final  maturity  of 
not  later  than  July  1, 1996. 

Ohio  Valley  Electric  Corporation,  ef  aL 
(70-8337)  " 

Ohio  Valley  Electric  Corporation 
("OXTiiC")  and  Indiana- Kentucky 
Electric  Corporation  ("Indiana- 
Kentucky"),  both  located  at  P.O.  Box 
468,  Piketon.  Ohio  45661  and  both 
electric  pubfic-utility  subsidiary 
companies  of  American  Electric  Power 
Company.  Inc..  a  registered  holding 
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company,  have  filed  a  declaration  under 
Sections  6(a),  7,  and  12(b)  of  the  Act  and 
Rules  45  and  50(a)(5)  thereunder. 

Indiana  law  requires  that  permitees  of 
a  solid  waste  landfill  in  the  state  satisfy 
certain  financial  responsibility 
standards.  To  satisfy  such  standards  for 
its  fly  ash  landfill  at  the  Clifty  Creek 
Plant,  Indiana-Kentucky  proposes  to 
enter  into  a  reimbursement  agreement  in 
connection  with  the  issue  of  a  letter  of 
credit.  The  letter  of  credit  would  not 
exceed  $10  million  and  would  be  for  a 
one  year  term  then  renewable  annually. 
Drawings  under  the  letter  of  credit 
would  bear  interest  at  not  more  than 
two  percent  above  the  bank's  prime  rate. 
Indiana-Kentucky  may  pay  an  annual 
foe  which  would  not  exceed  one  percent 
of  the  face  amount  of  the  letter  of  credit. 

OVEC  proposes  to  indemnify  the  bank 
issuing  such  letter  of  credit  for  any 
payments,  or  to  guarantee  the  obligation 
of  Indiana-Kentucky  to  reimburse  the 
bank  of  such  pavTnents.  OVEC's 
obligation  to  the  bank  would  be  on  the 
same  terms  as  Indiana-Kentucky's 
obligation  to  the  bank.  OVEC  would 
charge  no  fee  to  Indiana-Kentucky  for 
such  indemnity  or  guaranty. 

EUA  Energy  Investment  Corporation 
(70-8351) 

EUA  Ener^'  Investment  Corporation 
{  EEIC"),  P.O.  Box  2333,  Boston. 
Massachusetts  02107,  a  non-utility 
subsidiary  of  Eastern  Utilities 
Associates,  a  registered  holding 
company,  has  filed  an  application  under 
Sections  9(a)  and  10  of  the  Act. 

By  order  dated  December  4,  1987 
(HCAR  No.  24515),  as  amended  by  order 
dated  January  11,  1988  (HCAR  No.   , 
24515.\)  (collectively,  "Orders"),  EUA 
was  authorized  to  organize  and  finance 
a  new  subsidiary  corporation  (named 
NewCo  in  the  Orders,  but  chartered  as 
EEIC)  primarily  for  the  purpose  of 
participating  in  cogeneration  and  small 
power  production  facilities  and  in 
related  activities.  EEIC  also  was 
authorized  to  conduct  certain  energy  or 
energy  conservation  research  and  to 
invest  up  to  $2  million  in  the  aggregate 
on  such  activities.  Prior  to  acquiring  an 
interest  in  any  new  business,  EEIC  is 
required  to  seek  further  Commission 
authorization. 

EEIC  proposes  to  invest  a  total  of 
5275,000  to  be  paid  as  consideration  for 
the  acquisition  of  9.9%  of  the  common 
.stock  of  Quality  Power  Systems.  Inc.,  a 
Massachusetts  corporation  engaged  in 
the  manufacture,  marketing  and  sale  of 
uninterruptible  power  systems,  utility 
interface  front -end  power  supplies  and 
other  electric  and  electronic  devices  and 
equipment.  EEIC  further  requests 
authorization  to  acquire  without 


additional  consideration  such 
additional  shares  of  the  common  stock 
of  QPS  as  EEIC  from  time  to  time  may 
be  entitled  to  receive  to  maintain  a  9.9% 
owmership  interest  in  QPS. 

EEIC  also  proposes  to  provide 
consulting  services  directly  to  QPS. 

In  accordance  with  a  stock  purchase 
agreement  ("Stock  Purchase 
Agreement")  entered  into  on  January  24, 
1994,  EEIC's  investment  would  be  used 
by  QPS  for  the  development  and 
marketing  of  low  harmonic  distortion 
Uninterruptible  Power  Systems  ("UPS") 
manufactured  by  QPS  under  a  license  to 
QPS  by  Digital  Equipment  Corporation 
("DEC")  pursuant  to  a  license  agreement 
between  QPS  and  DEC.  The  Stock 
Purchase  Agreement  also  imposes 
several  affirmative  obligations  upon 
QPS  to  provide  EEIC  with  certain 
financial  and  other  reports,  and  it 
includes  several  negative  covenants 
restricting  the  ownership  and  control  of 
QPS. 

The  primary  purpose  of  the  UPS  is  to 
improve  the  quality  of  power  supplied 
by  an  electric  utility  provider  to  its 
customers  by  reducing  harmonic 
distortion  at  the  interconnection 
between  the  utility  and  its  customers. 
QPS  achieves  such  quality  enhancement 
using  DEC'S  H>^6000  product,  a  system 
developed  by  DEC  to  satisfy  new 
requirements  being  imposed  on  power 
line  conditioning  equipment  and 
uninterruptible  power  supplies  by 
International  Safety  and  Electrical 
Manufacturing  Compliance  Standards. 

It  is  stated  that  use  of  the  HA6000 
technology  will  permit  electric  utilities 
in  the  New  England  region  to  reduce 
harmonic  distortion  in  an  extremely 
cost  efficient  manner  by  directing 
corrective  attention  specifically  to 
customers  whose  equipment  contributes 
to  harmonic  distortion  at  utility 
intercomiections  and  by  providing  such 
customers  with  the  lowest  available  - 
rates  on  low  maintenance  modular  units 
customized  to  such  customers' 
respective  needs.  Customers  who  have 
no  povkrer  quality  complaints  will  not  be 
required  to  contribute  to  such  corrective 
efforts,  yet  will  benefit  from  improved 
power  servicing  due  to  anticipated 
reductions  in  electric  utilities'  capacity 
requirements  costs  upon 
implementation  of  the  HA6000  svstems. 

It  is  also  stated  that  EEIC  and  QPS 
believe  that  the  increasing  use  of 
automation  for  demand  side  and  load 
management  of  energy  needs  and  the 
proliferation  of  computers  and  other 
sensitive  electronic  equipment  used  by 
customers  of  electric  utilities  will 
necessitate  enhanced  reduction  of 
harmonic  feedback  into  the  distribution 
systems  of  electric  utilities. 


Upon  Commission  approval  of  the 
proposed  transactions,  EEIC  will  enter 
into  a  stockholders  agreement  with  QPS 
providing  for  EEIC's  designation  of  one 
out  of  six  director  positions  on  the 
board  of  directors  of  QPS,  with  any 
vacancy  in  such  position  to  be  filled 
only  by  a  subsequent  designee  of  EEIC. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authoriry. 

Nfargaret  H.  McFarland. 

Dep  u  ty  Secretary. 

[FR  Doc.  94-4931  Filed  3-3-94;  8:45  am] 

BILLING  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1952] 

United  States  International 
Telecommunications  Advisory 
Committee;  Meeting 

The  Department  of  State  announces 
that  an  Ad-Hoc  Working  Group  for  the 
ITU  Plenipotentiary  Conference  of  the 
United  States  International 
Telecommunications  Advisory 
Committee  (ITAC)  is  holding  meetings 
to  prepare  for  the  ITU  Plenipotentiary 
Conference  to  be  held  September  19  to 
October  14,  1994  in  Kyoto.  Meetings 
will  be  held  on  March  8,  April  4  and  26, 
1994,  at  10:30  am  in  room  1406,  and  on 
May  25, 1994  at  10:30  am  in  room  1105. 
All  four  of  these  meetings  will  take 
place  at  the  Department  of  State,  2201 
C  Street  NW.,  Washington,  DC  20520. 

The  agendas  of  the  meetings  will 
include  discussions  of  issues  pertaining 
to  the  Kyoto  Plenipotentiary 
Conference,  preparation  for  bilateral 
discussions  on  conference  issues, 
administrative  matters  related  to  U.S. 
participation  in  the  conference,  and  any 
other  matters  that  may  arise  regarding 
preparation  for  the  Plenipotentiary 
Conference. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  pubhc 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
are  not  presently  named  on  the  mailing 
list  of  those  interested  in  the  FTU 
Plenipotentiary  Conference  issues,  and 
wish  to  attend  please  call  202-647- 
0201— (fax  202-647-7407)  not  later  5 
days  before  the  meeting.  Enter  from  the 
C  Street  Lobby.  A  picture  ID  will  be 
required  for  admittance. 
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Dated;  February  15,  1994. 
Eari  S.  Barbely. 

Chaimtan.  U.S.  IT  AC  for  [TV -Telecom  Sector. 
IFR  Doc.  94-4972  Filed  3-3-94.  845  am] 

BILLING  COtX  4710-«S-M 

Office  of  the  Secretary 

[Pubtic  Notice  1960] 

Extension  of  the  Restriction  on  the  Use 
of  United  States  Passports  for  Travel 
To,  In,  or  Through  Iraq 

On  February  1.  1991.  pursuant  to  the 
authority  of  22  U.S  C.  Zlla  and 
Executive  Order  11295  (31  FT^  10603), 
and  in  accordance  with  22  CFR  51.73(a) 
(2)  and  (3),  all  United  States  passports, 
with  certain  exceptions,  were  declared 
invalid  for  travel  to,  in,  or  through  Iraq 
unless  specifically  validated  for  such 
travel.  The  restriction  was  originally 
imposed  because  armed  hostilities  then 
were  taking  place  in  Iraq  and  Kuwait, 
and  because  there  whs  an  immmenf 
danger  to  the  safety  of  United  States 
travellers  to  Iraq.  American  citizens 
then  residing  in  Iraq  and  American 
professional  reporters  and  joumabsts  on 
assignment  there  were  exempted  from 
the  restrictions  on  the  ground  that  such 
exemptions  were  in  the  national 
interest.  The  restriction  was  extended 
for  additional  one  year  periods  on 
February  18,  1992  and  February  23, 
1993. 

Although  armed  hostilities  have 
ended,  conditions  in  Iraq  remain 
unsettled  and  hazardous.  Regional 
conflicts  continue  in  northern  Iraq 
between  Kurdish  ethnic  groups  and 
Iraqi  security  forces.  In  southern  Iraq, 
military  repression  of  the  Shia 
communities  is  severe,  rendering 
conditions  unsafe.  Iraq's  economy  was 
severely  damaged  during  the  Gulf  War 
and  continues  to  be  affected  hy  the  U.N. 
economic  sanctions.  Basic  modem 
medical  care  and  medicines  may  not  be 
available  to  our  citizens  in  case  of 
emereenry. 

U.S.  citizens  and  other  foreigners 
working  inside  Kuwait  near  the  Iraqi 
border  have  been  detained  by  Iraqi 
authorities  in  the  past  and  sentenced  to 
lengthy  jail  terms  for  illegal  entry  into 
the  country.  Although  our  interests  are 
represented  by  the  Embassy  of  Poland  in 
Baghdad,  its  ability  to  obtain  consular 
access  to  detained  U.S.  citizens  and  to 
perform  emergency  services  is 
constrained  by  Iraqi  unwillingness  to 
cooperate. 

In  light  of  these  circumstances,  I  have 
determined  that  Iraq  continues  to  be  a 
country  "*   •   •  where  there  is 
imminent  danger  to  the  pubhc  health  or 


physical  safety  of  United  States 
travelers.  " 

Accordingly,  United  Slates  passports 
shall  continue  to  be  invalid  for  use  in 
travel  to,  in,  or  through  Iraq  unless 
specifically  vahdated  for  such  travel 
under  the  authonty  of  the  Secretary  of 
State.  The  restriction  shall  not  appiv  to 
American  citizens  residing  in  Iraq  on 
February  1,  1991  who  continue  to  reside 
there,  or  to  Amencan  professional 
reporters  or  journalists  on  assignment 
there. 

The  Public  notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
one  year  unless  sooner  revoked  or 
extended  by  Public  notice. 

Dared:  Febmar^'  26.  1994. 
Warren  Christopher, 
Secretary  of  State. 
[FR  Doc.  94-4979  Filed  3-3-94;  8  45  am) 

BILUNO  COOC  4710-10-M 

Office  of  the  Under  Secretary  for 
Economic  and  Agricultural  Affairs 

[Publk:  Notice  1954] 

Receipt  of  Application  for  a  Permit  for 
Pipeline  Faciltttes  To  Be  Constructed 
and  Maintained  on  the  Borders  of  the 
United  States 

agency:  Department  of  State. 

The  Department  of  State  has  received 
an  application  from  Laltehead  Pipe  Line 
Company.  Limited  Partnership 
(Lakehead),  for  a  permit,  pursuant  to 
Executive  Order  11423  of  August  16, 
1968,  as  amended  by  Executive  Order 
12847  of  May  17, 1993,  to  construct, 
connect,  opeiate,  and  maintain  at  the 
U.S. -Canadian  border  near  Neche,  North 
Dakota  a  pipeline  carrying  crude  oil  and 
natural  gas  liquids.  Lakehead  Pipe  Line 
Company,  Limited  Partnership,  is  a 
Delaware-Umited  partnership,  with  its 
principal  office  located  in  Duluth, 
Minnesota.  The  proposed  new  pipyeline 
would  be  constructed  in  the  right  of  way 
orxupied  hy  three  existing  oil  pipelines 
owned  and  operated  by  Lakehead. 
DATES:  Interested  p)arties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  April  4, 
1994. 

FOR  FURTHER  INFOfi-MATiON  COWTACT: 
Donald  E.  Grabenstetter,  Office  of 
International  Energy  Policy,  Department 
of  State,  Washington,  DC  2'0520.  (202) 
647^557. 

Dated:  February  7,  1994. 
)oan  E.  Spero, 

Under  Secretary  of  State. 

IFR  Dc^:.  94-1973  Filed  3-3-94:  8.45  am) 

BILUNO  CODC  47TO-07-M 


Office  of  the  Assistant  Secretary  for 
Economic  and  Bus>ness  Affairs 

[Public  Nobce  1953] 

Receipt  of  Application  for  a  Permit  tor 
Pipeline  Facilities  To  Be  Ck)nslructed 
and  Maintained  on  the  Borders  of  the 
United  States 

AGENCY:  Department  of  State. 

The  Department  of  State  has  received 
an  application  bom  MG  Industries.  Inc., 
for  a  permit,  pursuant  to  Executive 
Order  12847  of  May  17,  1993,  to 
construct,  coruiect,  operate,  and 
maintain  at  the  U.S.  Mexican  border 
neer  Otay  Mesa  Border  Station, 
Cahfomia.  a  pipeline  carrying  liquid 
argon.  MG  Industries,  bic.  is  a  Delav»raie 
corporation  with  headquarters  in  Valley 
Forge,  Peimsylvania,  that  manufactures 
and  markets  industrial  gasses.  MG 
Industries  is  a  wholly  owned  subsidiary 
of  Messer  Griesheim  GmbH,  a  German 
corporation  with  its  principal  office  in 
Frankfurt,  Germany.  The  proposed  new 
pipeline  would  be  constructed  in  the 
right  of  way  occupied  by  two  existing 
pipelines  carrying  liquid  oxygen  and 
liquid  nitrogen  that  are  owned  and 
operated  by  MG  Industries. 
DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposel  on  or  before  April  4, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Di)nald  E.  Grabenstetter.  Office  of 
International  Energy  Policy,  Department 
of  State,  Washington,  DC  20520.  (202) 
647-4557. 

Dated:  February  8, 1994. 
Daniel  K.  TaniUo, 
Assistartt  Secretary  of  State. 
IFR  Doc  94-4974  Filed  3-3-94;  8:45  ami 

BILUMG  COOC  4710-CT-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

lmprerT>entat(on  of  Accelerated 
Schedule  of  Duty  Elimination  for 
Certain  Goods  Imported  From  Cariada 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  effective  date  of 
previously  proclaimed  accelerated  duty 
elimination  under  the  United  States- 
Canada  Free-Trade  Agreement. 

SUMMARY:  Presidential  Proclamation 
6579  of  )u!y  4,  1993  (58  FR  36839). 
implemented  an  accelerated  schedule  of 
duty  elimination  for  certain  goods 
originating  in  the  territory  of  Canada 
pursuant  to  the  United  States-Canada 
Free-TYade  Agreement.  Section  B  of  the 
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Annex  to  that  Proclamation  directed  the 
U.S.  Trade  Representative  to  specify  the 
effective  date  for  the  duty  elimination 
on  enumerated  goods,  to  coincide  with 
the  date  of  implementation  of  the  North 
American  Free  Trade  Agreement 
(NAFTA),  and  to  publish  a  notice  in  the 
Federal  Register.  The  NAFTA  entered 
into  force  between  the  United  States  and 
Canada  on  January  1.  1994. 
Accordingly,  notice  is  hereby  given  that 
the  provisions  of  section  B  of  the  Annex 
to  Proclamation  6579  are  effective  with 
respect  to  goods  of  Canada,  under  the 
terms  of  general  note  12  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  entered,  or 
withdravvTi  from  warehouse  for 
consumption,  on  or  after  January  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NVV.,  Washington,  DC  (202-355- 
3412). 

Charles  E.  Roh,  Jr., 

Assistant  US  Trade  Representative  for  North 
Amencan  Affairs. 
|FR  Doc  94-^948  Filed  3-3-94:  8:45  am] 

BILUNQ  CXWE  ItWM}l-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
February  25,  1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302  1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modif>'  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49427. 

Date  filed:  February  22,  1994. 

Due  bate  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  22,  1994. 

Description:  Application  of  Great 
Western  Air,  Inc.,  pursuant  to  Section 
401(d)(1)  of  the  Act  and  Subpart  Q  of 
the  Regulations,  requests  authority  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons. 


property  and  mail:  Between  any  point  in 
any  state  in  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  and  any 
other  point  in  any  state  of  the  United 
States  or  the  District  of  Columbia,  or  any 
territory  or  possession  of  the  United 
States. 

Doeket  Number:  49181. 

Date  filed:  February  24,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  March  24,  1994. 

Description:  Amendment  No.  1  to  the 
Application  of  Sportsflight  Airways, 
Inc.  pursuant  to  Section  401(d)(1)  of  the 
Act  and  subpart  Q  of  the  Regulations  to 
engage  in  interstate  and  overseas  air 
transportation. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[PR  Doc.  94-4925  Filed  3-3-94;  8:45  am] 

BILUNO  CODE  «910-e2-P 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cities  of  Aberdeen  and  Hoqulam,  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
construction  project  in  Grays  Harbor 
County.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  F.  Morehead,  Division 
Administrator,  Federal  Highway 
Administration,  711  South  Capitol  Way, 
suite  501.  Olympia.  WA  98501. 
telephone:  (206)  753-9555;  or  Gary 
Demich.  District  Administrator.  District 
3.  Washington  State  Department  of 
Transportation.  P.O.  Box  7440. 
Olympia.  WA  98504,  telephone:  (206) 
357-2659. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Washington  State  Department  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  State  Route  101  (SR  101)  in 
Grays  Harbor  County,  Washington.  The 
proposed  project  would  select  and 
adopt  a  new  highway  alignment  through 
the  cities  of  Aberdeen  and  Hoquiam. 
The  new  alignment  would  begin  at  the 
intersection  of  State  Route  12  (SR  12) 
and  terminate  at  the  intersection  with 
State  Route  109  (SR  109).  a  distance  of 
approximately  8  miles. 

This  highway  improvement  is 
considered  necessary  to  alleviate 
congestion,  decrease  delays,  and 


improve  safety.  The  SR  101  corridor 
through  Aberdeen  and  Hoquiam  is  the 
main  route  between  the  metropolitan 
Puget  Sound  region,  the  Pacific  Ocean 
beaches  and  the  western  OljTnpic 
Peninsula,  leading  to  e.xtremely  high 
traffic  volumes  during  peak  tourist 
periods.  Due  to  poor  roadway 
geometries,  inadequate  signal 
coordination,  high  volumes  of  port 
related  truck  traffic,  and  under 
utilization  of  the  designated  truck  by- 
pass through  the  port  industrial  area, 
operational  conflicts  between  heavy 
trucks  and  other  vehicles  result  in 
severe  congestion  and  delays.  Accident 
rates  are  abnormally  high  through  the 
Central  Business  District  due  to 
conflicts  between  through  traffic  and 
vehicles  utilizing  on-street  parking. 
There  are  no  alternate  routes  through 
the  corridor.  The  proposed 
improvement  would  resolve  congestion 
and  safety  concerns  by  improving  truck 
access  to  Grays  Harbor  port  facilities 
and  providing  an  alternate  corridor  for 
through  traffic. 

Alternatives  currently  under 
consideration  include  (1)  no  action;  (2) 
limited  improvements  to  the  existing 
alignment.  (3)  two  which  would 
construct  a  new  Hoquiam  River  Bridge 
crossing  with  limited  improvements  to 
the  existing  alignment,  (4)  three  separate 
new  alignment  alternatives,  and  (5)  a 
multi  modal  alternative.  Incorporated 
into  and  studied  with  the  various 
alternatives  will  be  design  variations  for 
new  bridges  over  the  Wishkah  and 
Hoquiam  Rivers  and  completion  of  the 
SR  101/SR  12  Interchange. 

Announcements  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State  and  local  agencies.  These 
will  also  be  sent  to  aflected  Indian 
Tribes,  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  knowTi  to  have  interest  in  this 
proposal.  Scoping  meetings  will  be  held 
in  Aberdeen  on  March  23rd  and  24th. 
1994.  Additional  pubUc  meetings  will 
be  held  prior  to  the  release  of  the  Draft 
EIS  on  the  project.  In  addition,  a  public 
hearing  will  be  held  after  the  release  of 
the  Draft  EIS  to  receive  public  and 
agency  comments  on  the  EIS.  Public 
notice  will  be  given  of  the  time  and 
place  of  these  future  meetings  and  the 
hearing.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

It  is  important  that  the  full  range  of 
issues  related  to  this  proposed  action  be 
addressed  and  that  all  significant  issues 
be  identified.  To  ensure  this,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
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action  and  the  EIS  should  be  directed  to 
the  FH\VA  at  the  address  and  phone 
number  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  February  23, 1994. 
Jose  M.  Miranda. 

Environmental  Program  Manager,  Federal 
Highway  Administration.  Washington 
Division. 

[FR  Doc.  94-4975  Filed  3-3-94;  8;45  ami 

BILLING  CODE  491(W2-M 


10453 


Environmental  Impact  Statement; 
Lafayette  and  Ray  Counties,  MO 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lafayette  and  Ray  Counties,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Neumann,  Program  Review 
Engineer,  Federal  Highway 
Administration,  Division  Office,  P.O. 
Box  1787,  Jefferson  City,  MO  65102 
Telephone:  (.314)  636-7104;  or  Bob 
Sfreddo,  Ehvision  Engineer,  Design 
Division,  Missouri  Highway  and 
Tran.sportation  Department,  P.O.  Box 
270,  Jefferson  City,  MO  65102 
Telephone:  (314)"751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  Missouri 
Highway  and  Transportation 
Department,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  State  Route  13 
in  Lafayette  and  Ray  Counties,  Missouri. 
The  proposed  improvement  would 
involve  the  reconstruction  of  Route  13 
between  the  towns  of  Lexington  and 
Richmond  for  a  distance  of 
approximately  13  miles. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 
Also,  included  in  this  proposal  is  the 
replacement  of  an  existing  deficient 
bridge  across  the  Missouri  River  and  the 
construction  of  a  new  interchange  with 
U.S.  Route  24.  Alternatives  under 
consideration  include  (1)  taking  no 
action;  (2)  using  alternate  travel  modes; 
(3)  improvement  of  the  existing  two- 
lane  roadway  to  four  lanes;  (4) 
constructing  a  four-lane  limited  access 
highway  on  new  location,  and  (5) 
constructing  a  four-lane  fully  access 
controlled  highway  on  new  location. 
Incorporated  into  and  studied  with  the 


various  build  alternatives  will  be  design 
variations  of  grade  and  alignment. 

A  scoping  process  has  been  initiated 
that  is  involving  all  appropriate  Federal. 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  meetings  are  being  held  to 
obtain  comments  from  the  local  and 
regional  community.  The  first  meeting 
was  held  in  Lexington  in  early  January 
and  was  followed  by  a  second  meeting 
in  early  February,  1994.  In  addition,  a 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the«<ime  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MHTD  at  the 
addresses  provided  above. 

Issued:  February  18,  1994. 
Donald  L.  Neumann, 

Program  Engineer.  Jefferson  City,  Missouri. 
IFR  Doc.  94-4976  Filed  3-3-94;  8:45  am] 

BILLING  CODE  4910-22-M 


Environmental  Impact  Statement: 
Sumter  County,  AL 

AGENCY:  Federal  Highway 
Administration  (FHWA),' DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Sumter  County,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  D.  Wilkerson.  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
suite  200,  Montgomery,  Alabama 
36117-2018.  Telephone  (205)  223-7370. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Alabama  Department  of  Transportation, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  a  segment  of  U.S.  Highway  80 
in  Sumter  County,  Alabama.  The 
improvements  begin  near  the  Alabama/ 
Mississippi  State  Line  at  an  existing 
four-lane  road  and  extend 
approximately  33  kilometers  (20.5 
miles)  to  Alabama  State  Route  (SR)  28 
west  of  the  Tombigbee  River.  U.S.  80 
east  of  SR  28  is  a  two-lane  facility  on 
existing  four  lane  right-of-way. 


The  improvements  to  the  travel 
corridor  are  considered  necessary  to 
provide  for  the  existing  and  projected 
traffic  demand.  The  type  of  roadway 
being  considered  is  a  four-lane 
controlled  access  freeway.  Alternatives 
under  consideration  include:  (1) 
Alternate  route  locations,  (2)  taking  no 
action,  and  (3)  postponing  the  action. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  scoping 
meeting  will  be  held  in  the  Hightower 
Community  Center,  615  Second 
Avenue.  York,  Alabama.  The  program 
will  begin  at  1:30  p.m.  Central  Standard 
Time  on  Thursday.  March  3.  1994.  A 
public  involvement  meeting  uill  follow 
the  scoping  meeting.  In  addition,  a 
public  hearing  will  also  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearings.  The 
Draft  Environmental  Impact  Statement 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  22. 1994. 
Bill  Van  Luchene, 

Acting  Division  Administrator.  Montgomery, 
Alabama. 

|FR  Doc.  94-1949  Filed  3-3-94;  8:45  am) 

BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-29;  Notice  2] 

Am-Safe.  Inc.;  Grant  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

Am-Safe,  Inc.  (,Am-Safe)  of  Phoenix. 
Arizona,  determined  that  some  of  its 
replacement  seat  belt  assemblies  fail  to 
comply  with  49  CFR  571.209,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  209,  "Seat  Beh  Assemblies,"  and 
filed  an  appropriate  report  pursuant  to 
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49  CFR  part  573,  "Defect  and 
Noncorapliance  Reports."  Arn-Safe  also 
petitioned  to  be  eKempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  ef  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
pubhshed  on  Apnl  29, 1993,  and  an 
opportunity  afforded  for  comment  (58 
FR  26032).  This  notice  grants  that 
petition 

Bpfween  January  1985  and  the  date  it 
filed  its  petition,  Am-Safe  produced  and 
distnbuted  approximately  100,000 
replacement  seat  belts  which  did  not 
include  the  installation  and 
maintenance  instructions  required  by 
Standard  No.  209. 

Paragraph  S4.1(k)  of  Standard  No. 
209,  requires  that; 

A  sea?  belt  assembly  or  retractor  shall  be 
accompanied  by  an  mstruction  sheet 
prov  iding  sufficient  information  for  installing 
the  assembly  in  a  mottar  vehicle  except  for  a 
seat  belt  assembly  installed  m  a  motor 
vehicle  by  an  automobile  manufacturer.  The 
installation  instructions  shall  state  whether 
the  assembly  is  for  universal  installation  or 
for  installation  only  in  specifically  stated 
motor  vehicles  *   *   *   . 

In  addition,  section  S.4.1(l)  requires 

that: 

A  seat  belt  assembly  or  retractor  shall  be 
accompanied  by  written  instructions  for  the 
proper  use  of  the  assembly,  stressing 
particularly  the  importance  of  wearing  the 
assembly  snugly  and  properly  located  on  the 
body,  ar,d  on  ttie  maintenance  of  the 
assembly  and  periodic  inspection  of  all 
components.  The  instructions  shall  show  the 
proper  manner  of  threading  webbing  in  the 
hardware  of  seat  belt  assemblies  in  which  the 
webbing  is  not  permanently  fastened. 

Am-Safe  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following; 

No  Evidence  of  Incorrectly  Installed  Seat 
Belts 

I.Am  Safe  beiievesl  the  simplistic  mounting 
design  of  these  seat  belts  make  [sicl  it 
improbable  that  any  incorrect  installations 
exist.  A.m-Safe,  Inc.  is  unaware  of  any 
suggestions  or  allegations,  in  regards  to  motor 
vehicle  safet)',  concerning  seat  belts  that  were 
incorrectly  installed. 

{Am-Safe  Sophisticated  Part  Sumbering 
Sistem 

Seat  belts  are  identified  by  a  nine  or  ten 
digit  pan  number  A  t>-pical  seat  belt  part 
number  is  502293-«)i-6.  The  502293 
defines  the  basic  belt  configuration  such  as 
a  retractable  or  nonretractable  lap  belt.  The 
-401  specifies  the  dimensions  of  [the]  web 
and  component  cover  lengths.  The  -6  is  the 
color  code  when  applicable  Permanently 
affixed  labels  have  pertinent  information  to 


ensure  the  proper  seat  belt  is  ordered  for 
replacement.  This  label  includes  the  part 
numl)er.  manufacturing  date,  and  name  and 
phone  number  of  the  manufacturer.  This 
accurate  numbering  system  can  be 
confidently  used  for  proper  seat  belt 
replacement. 

Simple  Installation  Procedures 

The  seat  belts  in  question  are  attached  to 
the  vehicle  anchorage  holes  with  existing 
mounting  hardware.  These  assemblies 
require  only  one  bolt  for  attachment  of  the 
buckle  half  and  one  bolt  for  the  attachment 
of  the  connector  half  The  accomplish  the 
installation  of  a  replacement  seat  belt,  the 
existing  seat  belt  must  first  be  removed  from 
the  vehicle.  Tlfese  steps  are  then  reversed  for 
proper  installation  of  the  replacement  seat 
belt.  The  majority  of  these  replacements  are 
performed  by  individuals  acquainted  with 
seat  belt  installation,  i.e  :  seat  manufacturers, 
transit  but  operators,  and  associated 
companies  Iwhich]  perform  seat  belt 
installation  on  a  regular  basis.  In  addition, 
the  design  and  construction  characteristics  of 
these  seat  belts  reflect  universal  practices  of 
operation  and  maintenance  procedures. 

ConcJusion 

There  is  no  evidence  that  any  of  the  subject 
seat  belts  are  incorrectly  installed.  These  seat 
belts  have  been  installed  and  are  currently  in 
service  without  incident  making  a  recall 
impractical.  The  complex  part  numbering 
system  used  by  Am-Safe,  Inc.  leaves  little 
chance  for  error  when  ordenng  a  replacement 
seat  belt.  In  the  majority  of  cases,  installation 
was  performed  by  companies  with 
experienced  Ipersonnelj  familiar  with  correct 
procedures,  lln  ilnstances  where  seat  belts 
are  knowingly  distributed  to  the  general 
public,  Am-Safe,  Inc.  has  alwav-s  supplied 
appropriate  instructions.  |As  a]  result  of  this 
noncompliance.  Am-Safe,  Inc.  now  includes 
these  instructions  with  all  seat  belts  unless 
otherwise  instructed  by  the  vehicle 
manufactures.  In  conclusion,  Am-Safe,  Inc. 
believes  that  lack  of  instructions  for  seat  belts 
that  are  currently  in  service  is 
inconsequential  as  it  relates  to  motor  vehicle 
safety. 

No  comments  were  received  on  the 
petition. 

With  respect  to  the  failure  to  provide 
installation  instructions,  the  petitioner 
has  argued  that  its  parts  ordering  and 
shipping  procedures  ensure  that  the 
correct  replacement  parts  are  received 
by  the  dealer.  Installation  of  the  belts  is 
a  simple  procedure,  requiring  only  one 
bolt  for  the  attachment  of  the  buckle 
half  and  one  bolt  for  the  attachment  of 
the  connector  half.  These  restraints  are 
typically  installed  by  persons  who 
perform  replacements  on  a  regular  basis. 
After  reviewing  these  arguments, 
NHTSA  concurs  with  them. 

With  respect  to  the  failure  to  provide 
usage  and  maintenance  instructions,  the 
petitioner  has  argued  that  this 
information  has  always  been  pro\ided 
with  belts  distributed  to  the  general 
public.  As  for  the  belts  covered  by  the 


petition,  Am-Safe  has  concluded  that 
since  they  are  currently  in  ser\'ice,  lack 
of  instructions  for  maintenance  and  use 
at  this  point  is  inconsequential  as  it 
relates  to  safety.  With  respect  to  this 
argument.  NHTSA  believes  it  more 
likely  than  not  that  instructions 
accompanying  packaged  belts  will  be 
discarded  once  the  belts  are  installed.  In 
addition,  similar  petitions  from  vehicle 
manufacturers  have  stated  that 
maintenance  and  use  instructions  for 
behs  are  included  in  the  operator's 
manuals  of  the  vehicles  in  which  the 
replacement  belts  have  been  installed. 
Given  the  fact  that  all  seat  belts  must 
conform  to  Standard  No.  209,  N'HTSA 
believes  that  there  is  such  a  sufficient 
similarity  between  belts  of  all 
manufacturers,  whether  used  as  original 
or  replacement  equipment,  that  the 
maintenance  and  use  instructions  in  any 
specific  vehicle  operator's  manual  will 
be  of  general  applicability. 

For  the  foregoing  reasons,  the 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliances 
herein  described  are  inconsequential  as 
they  relate  to  motor  vehicle  safety,  and 
its  petition  is  granted. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 
Issued  on:  February  28. 1994. 
Barry  Felrice. 

Associated  Administrator  for  Rulemaking 
IFR  Doc.  94-4916  Filed  3-3-94;  8:45  ami 

BILLING  CODE  4910-69~M 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
dates  and  locations  of  the  next  meetings 
and  the  agendas  for  consideration  by  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  April  7-8  in  Chicago, 
Illinois.  The  April  7  portion  of  the 
meeting  will  be  held  at  approximately 
3:30  p.m.  in  a  U.S.  Customs  Service 
conference  room  at  O'Hare  Airport.  The 
April  8  business  meeting  of  the 
Committee  will  be  held  at  9  a.m.  at 
Motorola  Corporation,  Motorola 
Campus,  1297  East  Algonquin  Road, 
Schaumberg,  Illinois. 

The  April  7  portion  of  the  meeting, 
which  will  consist  solely  of  briefings  by 
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Customs  officials  regarding  a  pending 
study  of  Customs  reorganization,  will  be 
closed.  The  portion  of  the  April  8 
meeting  that  will  consist  of  a  general 
discussion  by  Committee  members  of 
proposals  for  Customs  reorganization, 
and  their  recommendations,  will  also  be 
closed. 

A  subcommittee  of  the  Advisory 
Committee  will  meet  informally  with 
representatives  of  the  U.S.  Customs 
Service  reorganization  team  in  the 
offices  of  Michael  H.  Lane,  chairman  of 
the  reorganization  team,  at  Customs 
Headquarters  on  March  21,  1994  to 
prepare  for  the  discussion  of 
reorganization  at  the  Chicago  session  on 
April  7  and  8.  This  informal 
subcommittee  meeting  will  also  be 
closed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Assistant  Secretary-  (Enforcement),  room 
4004,  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Tel:  (202)  622- 
0220. 

SUPPLEMENTARY  INFORMATION:  1  hereby 
determine  pursuant  to  5  U.S.C.  app.  2, 
10(d)  and  Treasury  Order  No.  101-05 
that  the  premature  disclosure  of  the 
pending  study  and  any  proposals 
regarding  the  Customs  Service's 
reorganization,  would  be  likely  to 
significantly  frustrate  the 
implementation  of  a  proposed  plan  to 
reorganize  the  Customs  Service. 
Therefore,  it  is  in  the  public's  interest 
that  specific  portions  of  the  Committee's 
next  meetings  regarding  the  study  and 
any  proposals  be  closed  as  permitted  by 
5  U.S.C.  552b{c)(9)(B). 

The  Customs  Reorganization  Team 
has  been  soliciting  and  analyzing  ideas 
for  reorganizing  the  Customs  Service  to 
improve  its  efficiency  and  the  quality  of 
its  service.  These  ideas  are  highly 
inchoate  and  have  not  received  the 
endorsement  of  the  Commissioner  of 
Customs  or  the  Treasury  Department. 
The  premature  disclosure  of  this 
information  would  likely  initiate 
speculation  about  site  closings  or  site 
reductions  resulting  in  precipitous 
actions  by  Customs  Service  employees 
and  contractors  as  well  as  local 
residents  and  businesses.  The  premature 
disclosure  of  a  proposal  to  close  a  site 
may  cause  site  employees  to  relocate  or 
resign  and  local  contractors  to  eliminate 
services,  thus  frustrating  the  Customs 
Service's  ability  to  later  keep  a  site  open 
when  a  reorganization  plan  is 
implemented. 

The  preliminary  agenda  to  be 
considered  during  the  meetings  on  April 
7  and  8  1994  is  as  follows: 


April  7.  1994:  3:30  p.m.:  Custohfs 
Reorganization  Team  Findings  (Closed 
Session). 

April  8.  1994. 

I.  Closed  Session  (9  a.m.). 

I.  Customs  Reorganization  Team 
Findings. 

II.  Open  Session  (Approximately  11 
a.m.). 

1.  North  American  Free  Trade 
Agreement  Implementation. 

2.  Customs  Modernization  Act 
Implementation. 

2.  Briefing  and  Discussion  of  U.S. 
Textile  Program  after  the  Uruguay 
Round  with  Ms.  Rita  Hayes,  Deputy 
Assistant  Secretary  for  Textiles,  Apparel 
and  Consumer  Goods  Industries,  U.S. 
Department  of  Commerce. 

With  the  exception  of  the  closed 
portion  indicated,  the  April  8  meeting  is 
open  to  the  public.  However,  it  is 
necessary  for  any  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  to  give 
advance  notice.  In  order  to  be  admitted 
to  the  meeting,  contact  Ms.  Theresa 
Manning  at  (202)  622-0220  no  later  than 
April  1,  1994.  Details  and  confirmation 
of  meeting  room  and  time  may  be 
obtained  from  Ms.  Manning. 

Dated:  March  1,  1994. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 

(PR  Doc.  94-5022  Filed  3-3-94;  8:45  am| 

BILLING  CODE  4810-2S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
Monday,  March  21.  1994,  at  Techworld 
Plaza,  801  I  Street,  NW,,  Washington, 
DC.  The  meeting  will  be  held  in  Room 
946. 

The  purpose  of  the  Advisory 
Committee  is  to  advise  the  Department 
on  its  prosthetics  programs  designed  to 
provide  state-of-the-art  prosthetics  and 
the  associated  rehabilitation  research, 
development,  and  evaluation  of  such 
technology.  The  Advisory  Committee 
also  advises  the  Department  on  special 
disability  programs  which  are  defined 
as  any  program  administered  by  the 
Secretary  to  serve  veterans  with  spinal 
cord  injury,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafness  or  hearing 


impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Kathy 
Pessagno,  Veterans  Health 
Administration  (117C),  phone  (202) 
535-7293,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  N'W.. 
Washington.  DC  20420,  prior  to  March 
14,  1994. 

Dated:  Febraary  17, 1994. 
Heyward  Bannister, 
Committee  .'^ianagement  Officer. 
jFR  Doc.  94-1960  Filed  3-3-94;  8.45  am) 

BILUNG  CODE  8320-01 -M 


Privacy  Act  of  1974;  Amendment  of 
System  of  Records— Veterans 
Mortgage  Life  Insurance-VA  (53VA00) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Amendment  of  system  of 
records. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
revising  certain  paragraphs  in  the 
system  of  records  entitled,  "Veterans 
Mortgage  Life  Insurance-VA  '  (53VA00) 
which  is  set  forth  on  page  959  of  the 
Federal  Register  Publication,  "Privacy 
Act  Issuances,  1991  Compilation, 
Volume  II."  The  System  Location, 
Routine  uses  of  records  maintained  in 
the  system.  Storage,  Safeguards,  and 
Retention  and  Disposal  paragraphs  are 
being  revised  to  reflect  the  transfer  of 
certain  responsibilities  from  a 
commercial  life  insurance  company  to 
the  St.  Paul,  Minnesota  VA  Regional 
Office  and  Insurance  Center  and  to 
make  other  minor  changes. 

Approval:  February  23,  1994. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs 

Notice  of  Amendment  to  System  of 
Records 

1.  The  system  of  records  identified  as 
53VAO0,  "Veterans  Mortgage  Life 
Insurance-VA"  appearing  on  page  959  of 
the  Fedeal  Register  publication, 
"Privacy  Act  Issuances,  1991 
Compilation.  Volume  11"  is  amended  by 
eliminating  the  references  to  the 
Bankers  Life  Insurance  Company  of 
Nebraska.  Notice  of  electronic  record 
storage  is  added  and  minor  changes  to 
the  Safeguards  and  Retention  and 
disposal  paragraphs  are  included  as 
follows: 

53VA00 

SYSTEM  NAME: 

Veterans  Mortgage  Life  Insurance-VA. 
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SYSTEM  LOCi'lON:  ^ 

Records  (i.e.,  applications.  VA  special 
grant  cards,  correspondence,  records  of 
premium  and  interest  payments  and 
records  on  death  cases)  are  maintained 
at  the  VA  Regional  Office  and  Insurance 
Center,  St.  Paul  Minnesota,  and  the 
Benefits  Delivery-  Center,  Hines,  Illinois. 
Address  locations  of  VA  facilities  are 
listed  at  VA  Apendix  1  at  the  end  of  this 
document. 


2.  In  Routine  Uses  of  records 
maintained  in  the  system,  including 
categories  of  users  and  the  purpose  of 
such  uses,  remove  paragraph  5  and 
rt^designate  paragraph  6  as  paragraph  5. 

3  Revise  Storage,  Safeguards,  and 
Retention  and  Disposal  paragraphs  to 

read  as  fullo\s'S 

POUCJES  AND  PRACnCCS  FOR  STQRIfW, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECOflDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  automated 
computer  files  and  on  paper  documents 
m  manual  account  folders. 


SAFEGtAROS: 

All  manual  records  at  the  VA 
Regional  Office  and  Insurance  Center 
are  maintained  in  steel  file  cabinets,  and 
access  to  the  files  is  limited  to 
authorized  personnel  only.  Information 
in  these  records  is  restricted  to  those 
authorized  persons  on  a  "need  to  know" 
basis.  Information  on  electronic  media 
■  is  protected  by  'password'  and  other 
system  safeguards. 

RETENTION  AND  DISPOSAL: 

Inactive  mortgage  life  insurance 
records  are  placed  in  a  closed  file  for 
seven  years  after  the  insured's  death  or 
until  his/her  77th  birthday,  whichever 
comes  first.  Annually,  those  closed  files 
are  reviewed  and  destroyed  as 
applicable.  A  record  is  considered 
inactive  when  any  one  of  the  following 
occurs:  Mortgage  paid  in  full,  insured's 
70th  birthday,  termination  of  veterans' 
ownership  of  the  property  securing  the 
loan,  payment  of  premiums 
discontinued  by  the  veteran,  entire 
contract  or  agreement  discontinued,  or 
failure  to  timely  submit  required 
statement. 
•        •        •        •        * 

[FR  Doc.  94-4961  Filed  3-3-94.  B  45  am] 

BILUNG  CODE  8320-01 


Advisory  Committee  on  Women 
Veterans;  Availabilrty  of  Biennial 
Report 

Under  section  10(d)  of  Public  Law  92- 
462  (Federal  Advisor)-  Committee  Act) 
notice  is  hereby  given  that  the  biermial 
Report  of  the  Department  of  Veterans 
Affairs'  Advisory  Committee  on  Women 
Veterans  for  1992  has  been  issued.  The 
Report  summarizes  activities  of  the 
Committee  on  matters  relative  to  women 
veterans,  and  the  identification  of  areas 
where  further  study  and  im.provements 
arc  required.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Documents  Section,  Exchange  and 
Gift  Division.  LM  632.  Librarv'  of  Congress. 
Washington.  DC  20540,  and  Department  of 
Veterans  Affairs,  Office  of  Environmental 
Medicine  and  Public  Health.  Techworld 
Plaza— room  436.  801  I  Street,  NVV.. 
Washington,  DC  20001. 

Dated:  Februa->-  23,  1994. 
Heyward  Bannister, 
Committee  Management  Officer 
[PR  Doc-  94-4959  Filed  3-3-94,  8  45  am] 
BILUNG  CODE  eSZO-Ot-M 
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Thts  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  rieetir>gs  pcWt^hed  ijixter 
the  "Govemmeni  in  tr>e  SunsWne  Act"  (PuS. 
L  94^09)  5  U.S.C.  552b<eK3). 


FEDERAL  COMMwWICATIONS  COMMISSION i 

FCC  To  Hold  Open  Ctminussioii 
Meeting,  Tuesday,  March  8,  1994 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  hsted  below  on  Tuesday. 
March  8,  1994,  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M  Street  N\V,,  Washington,  DC. 

Item  No.,  Bureau,  and  Subfect 

1 — Common  Carrier — Title;  .Application  of 
Open  Network  Architecture  iONA)  and 
Nondiscrurunation  Safeguards  to  GTE 
Corporation  (CC  Docket  No  92-256) 
Summary  The  Commission  will  coQsid«r 
adoption  of  a  Report  and  Ordr.r  addressing 
whether  to  apply  the  ONA  requirements 
iind  nondiscnm Illation  safe-guard*  to  GTE. 

2 — Common  Carrier — TitJe:  Ruies  and 
Policies  Regarding  Calling  Numbw 
Identificatjon  Ser\'>ce-Cailer  ID  (CC  Docket 
No.  91-281)  Suramary  The  Commission 
wil!  consider  adoption  of  a  Beport  and 
Order  and  Further  Notice  of  Proposed 
Hiilf-maksng  to  establish  federal  policies 
and  ruips  concerning  interstate  calling 
number  identification  s«rvic  es. 

3 — Office  of  Eng;rH«'ing  and  Technology — 
Title:  Redeveiopmen:  of  SpectTLim  to 
Encourage  Innovation  in  ttie  L■!^e  of  .New 
Telecommunications  Tectinoiogies  [ET 
Docket  No.  92-9,  RM»-7981  and  8004). 
Summary:  The  Commission  will  consider 
adoption  of  a  Memorandum  Opinion  and 
Order  addressing  issues  raised  in  the 
Petitior.s  for  Clarification  and 
Reconsideration  of  the  Second  Report  aud 
Order  and  Third  Report  and  Order. 

4 — OlTice  of  Plans  and  Policy — Tide: 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding  (pp  Docket  No.  93-253). 
•  Sum.mary:  The  Commission  will  consider 
adoption  of  a  Second  Bepurt  end  Order  to 
prescribe  regulations  concerning 
competitive  bidding  procedures  to  select 
Irom  among  two  or  more  mutually 
exclusive  applications  for  initial  licenses. 

Tnis  meeting  may  b«  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 


'  Note:  The  summariss  listed  in  this  notice  are 
intended  for  the  use  of  the  public  ett«nding  o}>en 
CorruTussion  motrtings.  Infomwtion  m>t  summarized 
may  also  be  cximiaered  at  luch  me^inf;. 
(iirme^er.Uy  ttiese  iummarVes  shouid  not  be 
lnter|!roled  to  limit  the  Comniiii&ion's  auttiorrtv  lo 
consicier«nv  relevant  InfOTmatKMi. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Aflairs, 
telephone  nambe.r  (202)  632-5050. 

Federal  Communications  Commission. 

William  F.  Caton, 

Ad.ng  Secrt'tary. 

IFR  Doc  &4-5094  Filed  3-2-94;  11:47  am! 

BiuuNO  CODE  erir-oi-M 

FtOERAL  tJSPOSrr  INSURANCE 
_  CORPORATION 

Pursuant  to  the  provisions  of  the 

"Govemmeni  in  the  Sunshine  .*ict"  (5 
U.S.C.  552h),  notice  is  hereby  given  that 
at  4.03  p.m.  on  Tuesday.  March  1,  1994, 
the  Board  of  Directors  of  the  FederaJ 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following; 

Matters  reiating  to  the  Corporation  s 
supervisory  activities 

Retommendalion  regard;r;g  the  liquidation 
of  a  depository  institution's  assets  actjuirwl 
by  the  Corporation  in  its  capwcity  as  retetver. 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  re:  Sale  of  Perform. ng 
Commercial  Real-Estate  Secured  Loans, 
Various  Failed  Depository  Institutions 
Nationwide.  Case  No.  000-0003 3-94-BOD 
Recommendation  regarding  an 

administrative  enforcement  proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Actmg  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  concurred  in  by  Diitctor  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency ), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earher  notice  of  the  mt^eting  was 
practicable;  that  the  public  interest  did 
not  require  considenstion  of  the  matters 
in  a  meetmg  open  to  public  observation; 
and  that  tlie  matter  could  t»e  considered 
in  a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(AKii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6),  (c)(a), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  VDIC  Buildmg  located  at 
550-1 7th  Street,  NVV.,  Washington.  DC 

Dated:  March  2,  1994. 


Federal  Deposit  Insuraiice  Corporation. 
Patti  C  Fox, 

Acting  Deputy  Executive  Secretary. 

IFR  Doc.  94-5116  Filed  3-2-94;  1:04  pm| 

BiLLMO  CODE  6n«-(>1-M 

BOARD  Of  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CrTATION  Of 
PREVKXJS  ANNOUNCEMENT;  To  be 
published  in  the  Federal  Regi.ster  on 

March  3,  lQ'-i4 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATl  OF 
THE  MEETtNQ:  10  a.m.,  Wt^dnf-dHV. 
March  9.  T"94 

CHANGES  m  THE  MEETING:  Change  in  th« 

status  of  an  item:  Publication  for 
comment  of  proposed  amendments  to 
R<-gulatJon  Y  (Bank  Holdmg  Qimpeiiit*! 
and  Change  m  Bank  Control)  regarding 
discounts  on  products  and  services  for 
customers  obtaining  traditional  baniang 
products  from  affiliates  has  be<^n  moved 
from  the  Summary  .■\t:'  .nvia  to  the 
Dtscussipn  Ajienda 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr  Joseph  R.  Cxivne.  Assisliim  to  the 
Board;  (202)452-3204. 

Dated:  March  2. 19M. 
William  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc.  94-5106  Filed  3-2-94;  11:48  am) 
BILUM3  CODE  6210-01-P 

LEGAL  SERVrCES  CORPORATfON  BOARD  Of 

DIRECTORS 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 

TIME  AND  DATE;  The  Legal  Services 
Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  on  March 
10,  1994.  Tlie  meeting  will  commence  at 
1  p.m. 

PLACE;  San  Francisco  Hilton  and 
Towers,  333  OTarrell  Street,  Imperial 
"A"  Ballroom,  .San  F'rancisco,  C^ 
94102,  (415)  771-1400. 

STATUS  OF  MEETING;  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  January  28.  1994 
Meeting. 

3.  Consider  and  Art  on  Report  from  lh« 
Director  of  the  Offices  of  Program  Services 
and  Program  Evaluation,  Analysis  and 
Review. 
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a.  Ckinsideration  of  and  Possible  Action  on 
January  29.  1988.  Board  Resolution  Adopting 
Corporate  Policy  Regarding  Individual 
Grantees'  Failure  to  Produce  Materials 
Requested  By  the  Corporation. 

4.  Report  on  the  Field  Process  to  Consider 
Matters  Pertaining  to  Monitoring.  Evaluation 
and  Support. 

5.  Consider  and  Act  on  Options  Available 
to  the  Corporation  With  Regard  to  the 
National  Community  Serv'ices  Act. 

6  Report  on  the  Request  for  Proposals  for 
Funding  of  Law  School  Clinical  Programs 
Pursuant  to  the  Resolution  Adopted  by  the 
Board  of  Directors  on  January  28, 1994. 

7.  Presentations  By: 

a.  lose  Padilia.  E.xecutive  Director. 
Califnrr.'.a  Rural  Legal  Assistance.  Regarding 
Issues  Affecting  the  Delivery  of  Legal 
Ser\ices  to  Migrant  Farmworkers; 

b.  Mar>'  Trimble-Norris.  Deputy  Director, 
Cjlifomia  Indian  Legal  Services.  Regarding 
Issues  Affecting  the  Delivery  of  Legal 
Services  to  Native  Americans;  and 

c  Mary  Burdick.  Executive  Director,  the 
Western  Center  on  Law  and  Poverty. 
Incorporated.  Regarding  Service  Delivery  and 
Program  Funding. 

B  Consider  and  .^ct  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  BaUe,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Indniduals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meetmg  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued  .March  1,  1994. 
Patricia  D.  Batie. 
Corporate  Secretary. 
|FR  Doc.  94-5073  Filed  3-1-94;  4;46  pm) 

BILUNG  COOE  7050-01 -M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Audit  and  Appropriations  Committee 

Meeting 

TIME  AND  DATE:  TTie  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will 
meet  on  MartJi  10,  1994.  The  meeting 
will  commence  at  3  p.m. 
PLACE;  San  Francisco  Hilton  and 
Towers,  333  O'Farrell  Street,  Imperial 
"A"  Ballroom.  San  Francisco.  CA 
94102.(415)  771-1400. 
STATUS  Of  MEETING:  Open 
MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1   ,^pp^ovai  of  Agenda. 

2.  Approval  of  Minutes  of  January  27, 1994 
Meeting. 

3.  Presentations  by  Client  Representatives 
Regarding  Suggested  Client  Initiatives  for 
Fiscal  Years  1994  and  1995. 

a.  OUie  Cantos.  Chair.  American 
Federation  of  the  Blind,  Los  Angeles. 
California. 


b.  Ronald  Rosello.  President,  National 
Organization  of  Client  Advocates. 

4.  Receipt  and  Review  of  Fiscal  Year  1993 
Audited  Financial  Statements  for  the 
Corporation. 

5  Review  of  the  Committee's  Budget 
Review  Guidelines,  Including  the  Schedule 
of  Committee  Tasks  and  Events  During  Each 
Calendar  Year. 

6.  Review  and  Possible  Action  on  Expense 
and  Revenue  Report  on  the  Corporation's 
Fiscal  Year  1994  Consolidated  Operating 
Budget  Through  January  31, 1994. 

7.  Consideration  of  Staff  Report  on  the 
Corporation's  Budget  Request  for  Fiscal  Year 
1995. 

8.  Committee  Chair's  Report  on  Her  March 
8. 1994  Appearance  Before  the  House 
Subcommittee  on  Commerce,  Justice.  State, 
the  Judiciary,  and  Related  Agencies. 

9.  Consideration  of  and  Possible  Action  on 
Submission  of  Additional  Information  to 
Congress  Regarding  the  Corporation's  Fiscal   ■ 
Year  1995  Budget  Request. 

10.  Discussion  of  and  Possible  Action 
Regarding  Committee  Scheduling  for 
Consideration  of  the  Corporation's  Fiscal 
Year  1996  Budget  Mark  and  Budget  Request. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie.  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  fonnats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-«800. 

Date  issued:  March  1. 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

IFR  Doc.  94-5074  Filed  3-1-94;  4:46  pm] 

BIUJNQ  COOC  7050-01-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  March  11,  1994.  The  meeting 
will  commence  at  1  p.m. 
PLACE:  San  Francisco  Hilton  &  Towers, 
333  O'Farrell  Street,  the  Imperial  "A" 
Balhoom.  San  Francisco.  CA  94102, 
(415)  771-1400. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consider  and  vote 
on  approval  of  the  draft  minutes  of  the 
executive  session(s)  held  on  January  8. 
1994  and  January  28.  1994.  The  Board 
will  consuh  with  the  Inspector  General 
on  internal  personnel,  operational  and 
investigative  matters.  The  Board  will 
also  consult  with  the  President  on 
internal  personnel  and  operational 
matters.  Finally,  the  Board  will 


deliberate  regarding  internal  personnel 
and  operational  matters.  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  Sections 
552b(c)(2)  (5),  (6).  and  (7)1,  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CFR  Section 
1622.5  (a),  (d)  (e),  and  (fli.i  The  closing 
will  be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  NE.,  Washington.  DC. 
20002.  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  January  28, 1994 
Meeting. 

3.  Welcoming  Remarks  Offered  by  Quinton 
Kopp.  State  Senator.  California  Legislature. 

4.  Welcoming  Remarks  Offered  by  Margaret 
Morrow,  President.  California  State  Bar 
Association,  and  Laurie  Zelon.  Chair, 
Standing  Comminee  on  Legal  Aid  to  Indigent 
Defendants.  American  Bar  Association. 

5.  Presentation  by  Members  of  the 
California  Legal  Services  Community. 

6.  Presentation  by  Richard  Taylor.  Jr., 
Chair,  Project  Advisor>'  Group. 

7.  Chairman's  and  Members'  Reports. 

8.  Consider  and  Act  on  Operations  and 
Regulations  Committee  Report. 

9.  Consider  and  Act  on  Provision  for  the 
Delivery  of  Legal  .Services  Committee  Report. 

a.  Consideration  of  and  Possible  Action  on 
January  29,  1988  Board  of  Directors 
Resolution  Adopting  Corporate  Polity 
Regarding  Individual  Grantees'  Failure  to 
Produce  Materials  Requested  by  the 
Corporation. 

10.  Consider  and  Act  on  Audit  and 
Appropriations  Committee  Report. 

11.  Consider  and  Act  on  Presidential 
Search  Committee  Report. 

12.  President's  Report. 

13.  Inspector  General's  Report. 

Closed  Session: 

14  Approval  of  Minutes  of  Executive 
Session  of  januan,-  8,  1994.  • 

15.  Approval  of  Minutes  of  Executive 
Session  Held  on  January  28,  1994. 

16.  Consultation  by  Board  with  the 
President  on  Internal  Personnel  and 
Operational  Matters. 

17.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

18.  Consultation  by  Board  with  the 
Inspector  General  on  Internal  Personnel, 
Operational  and  Investigative  Matters. 

Open  Session: 


1  As  10  the  Boardi  consideration  and  approval  of 
ihe  draft  minutes  of  the  executive  session(s)  held 
on  the  above-noted  dateis).  the  closing  is  authorized 
as  noted  in  the  Federal  Register  notice(s) 
corresponding  to  thafthose  Board  meeting(s). 
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19  Public  Cominenl. 

20  Consider  and  Act  oa  Oti>er  Business. 

CONTACT  PERSON  FOR  fNFORWATION: 
Patricia  Batie.  (202)  335-8800, 

Upon  request,  meeting  notices  will  be 
made  available  m  alternate  formats  to 
accommodate  visual  and  bearing 
impauTHPnts. 

Individuals  who  Lav's  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  raav  notif)'  Patnaa  Batie  at 
(202)  33&-8'800. 

Date  Issued:  March  1, 1994. 
Patricia  D.  Batia, 
Corporate  Secretary. 
[PR  Doc  '»4-50-'5  Fiied  3-1-94:  4:46  pm) 

BILUN3  CODE  70&0-01-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 

DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Reg-ulations  Committee 
will  meet  on  March  11, 1994.  The 
meeting  will  commence  at  9  a.m.  It  is 
anticipated  the  substantive  portion  of 
the  open  session  (i.e..  deliberation  of 
agenda  item  numb»?r  5)  will  commence 
at  approximately  10  a.m. 
PLACE:  San  Francisco  Kiiton  and 
Towers.  333  O'rarr*"!!  Street.  Imperial 
"A"  Ballroom,  S^n  Krancisco,  CA 
941Q2.  (415)  771-1400. 
STATUS  OF  MEETfNG:  Open,  except  that 
part  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Conmiittee  will  hear  the 
report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is  or 
may  become  a  party.  In  addition,  the 
Committee  will  consider  and  act  on 
internal  personnel  and  operational 
matters  related  to  the  Executive  OfBce, 
Lhe  Office  of  the  General  Counsel,  the 
Office  of  Administrjtion,  and  the  Office 
of  Himian  Resources/Equal 
Opportunity,  the  four  offices  of  the 
Corporation  under  the  Committee's 
purview.  Finally,  the  Committee  will 
consider  for  approval  the  minutes  of  the 
executive  session(s)  held  on  January  27, 
1994.  The  closing  will  be  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)  (2),  (6),  and  (10)],  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CVR  Section 
1622.5  (a),  (e).  and  (h)).i  The  closing 


will  be  oerti5ed  by  the  Corporation's 
General  Counsel  as  authonzed  by  the 
abovp-cited  provisions  of  law  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  NfE.,  Washington,  DC 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  rt^quest. 
MATTERS  TO  BE  CO^rS^DERED: 

Open  Session: 

1.  Afjproval  of  Agenda. 
Closed  Session: 

2.  Approval  of  Minutes  of  January  27. 1994 
Executive  Session. 

3.  Consider  and  Act  on  General  CounseTs 
Report  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party. 

4.  Consider  and  Act  on  internal  Personnel 
and  Operational  Matters. 

Op*»n  Session;  [Resumed) 

5.  Approval  of  Minutes  of  January  27,  1994 
Meeting. 

6.  Develop,  Consider  and  .^ct  on  Plans 
Related  to  Reauthorization  of  the 
Corporation. 

7.  Consider  and  Act  on  Proposed  Changes 
to  the  Corporation  s  Bylaws. 

8.  Consider  and  .\c\  on  Status  RepxTTt  on 
the  Regulation  Reform  Effort. 

9  President's  Report. 

10  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATON: 
Patricia  Batie.  (202)  3jb-BoD0. 

Upon  request,  meeting  notices  will  be 
made  a\'ailable  in  alternate  formats  to 
accommodate  visual  a.id  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-«'300. 

Date  Issued:  March  1, 1994. 
Patricia  0.  Batie, 

Corporate  Secretory. 

[FR  D<jc.  94-5076  Filed  3-1-94;  446  pm| 

BILUIW  CODE  7IJ50-01-M 

LEGAL  SERViCES  CORPORATION  30ARD  OF 
DIRECTORS 

Presidential  Search  Committee  Meeting 

TIME  AND  DATE:  A  meeting  of  the  Legal 
Sendees  Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  March  12, 1994.  The  meeting 
will  commence  at  9  a.m. 

PLACE:  San  Francisco  Hilton  and 
Towers,  333  O'Farrell  Street,  Imperial 
"A"  Ballroom,  San  Francisco,  CA 
94102, (415)  771-1400. 


STATUS  OF  MEETWre:  Open,  except  that 
part  of  the  m**etini:  mev  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will,  with  its 
Advisory  Committee,  consider 
prospective  candidates  for  the  position 
of  President  of  the  Corporation.  In 
addition,  the  Committee  will  consider 
for  approval  the  minutes  of  the 
executive  session(s)  held  on  January  28. 
1994.1  The  closing  will  be  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  (5  US  C  Sections 
552b(c)  (2)  and  (6)J,  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  l45  CFR  Section 
1622.5  (a)  and  (e)).  The  closing  will  be 
certified  by  the  Corporation's  General 
Counsel  as  authorized  by  the  above- 
dted  provisions  of  l«w.  A  copy  of  the 
General  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street.  NE.,  Washington,  DC 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request 
MATTERS  TO  BE  CONSIDERED: 

Open  Set^sina: 

1 .  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  lanuary  28, 1994 
Meeting. 

Qosed  Session: 

3.  Approval  of  Minutes  of  January  28, 1994 
Execution  5>t*ssion. 

4.  CorLsider.  With  .'\d\'t80Ty  Committee, 
Candidates  for  the  Posiuon  of  Prpsidenl  of 
the  Corporation. 

Open  Session: 

5.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie.  Executive  Office,  (202) 
33&-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  ahemate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued;  March  1, 1994. 
Patricia  D.  Batie, 

Corporate  Sfcntary. 

jFR  Doc.  94-5077  Filed  3-1-94;  4:46  pm] 

BILUNG  CODE  70S(M>1-M 


'  As  to  the  Committee's  consirteration  and 
Approval  of  lhe  draft  minutes  of  the  executive 


session(5)  held  on  Iho  above-noted  date(5).  '.he 
closing  Is  authorized  as  noted  in  the  Federal 
Register  notice(s)  corresponding  to  thal/t,hose 
Committee  meeting(s). 


'  As  to  the  Conimittee's  considenition  aad 
approval  of  the  draft  minutes  of  the  atdcutive 
ses.^ion|s)  heid  on  the  above-noted  date(s).  the 
closing  is  authorized  as  noted  in  the  Federal 
Register  noticnls)  corre.sponding  to  that/those 
Confuniitee  meeting(sl. 
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NATIONAL  CREOrr  UNION  ADMINISTRATION 
TIME  AND  DATE:  1  p.m..  Wednesday, 
March  9.  1994. 

PLACE:  Board  Room.  7Lh  Floor.  Room 
7047,  1775  Duke  Street.  Alexandria, 
\'irgima  22314-3428 

STATUS:  Open 

BOARD  BRIEFINGS: 

1  Ontral  Liquidity  Facility  Report  and 
Report  on  CLF  Lending  Rate. 

2  Insurance  F'.;nd  Report. 

MATTERS  TO  BE  COtJSlDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Proposed  Rule:  Request  for  Comment: 
Section  701.21.  NCUA's  Rules  and 
Regulations:  Prohibited  Fees. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beckv  Bdker,  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 

Becky  Baker, 

Sf^crfXary  of  the  Board. 

|FR  Doc.  94-5CKil  Filed  3-2-94:  10:04  ami 

BILUNO  COO£  753S-C1-M 

PENNSYLVANiA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors'  Meeting 

ACTION:  The  Pennsylvania  Avenue 
Dtn  elopment  Corporation  announces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  I>.n:Hrtors. 

DATES:  The  meetmg  will  be  held 
Wednesday,  March  23.  1994,  at  10  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation.  Suite  1220  North.  1331 
Pennsylvania  Avenue  NW..  Washington. 
DC. 


SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901, 
and  is  open  to  the  public. 

Dated:  February  28, 1994. 
Lester  M.  Hunkele  m. 

f.vpcufjve  D/recfor. 

[FR  Doc.  94-5162  Filed  3-2-94:  3:30  pml 

BILUNG  CODE  7&30^1-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Com.mission  will  hold  the  following 
open  meeting  during  the  week  of  March 
7. 1994. 

An  open  meeting  will  be  held  on 
Wednesday.  March  9,  1994,  at  9  a.m.,  in 
Room  1C30. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
March  9. 1994.  at  9  a.m..  will  be: 

1.  Consideration  of  a  proposed  release 
regarding  the  application  of  the  antifraud 
provisions  of  the  federal  securities  laws  to 
municipal  securities  issuers  and  other  market 
participants  in  connection  with  both  primary 
offerings  and  continuing  disclosure  to  the 
secondary  market.  For  further  information, 
please  contact  Ann  D.  Wallace  at  (202)  272- 
7282.  Amy  Meltzer  Starr  at  (202)  272-3654, 
Vincent  W.  Mathis  at  (202)  272-3968, 
Division  of  Corporation  Finance;  Janet  VV. 
Russell-Hunter  at  (202)  504-2418.  Division  of 
Market  Regulation. 

2.  Consideration  of  whether  to  propose 
amendments  to  Rule  15c2-12.  which  would 
make  it  unlawful  for  a  broker,  dealer,  or 
municipal  securities  dealer  (a)  to  act  as  an 
underwriter  of  an  issue  of  municipal 
securities  unless  the  issuer  has  agreed  to 
provide  annual  financial  information  and 


notices  of  material  events  to  a  nationally 
recognized  municipal  securities  information 
repository  and  (b)  to  recommend  the 
purchase  or  sale  of  such  a  municipal  security 
without  having  previously  reviewed  that 
information.  For  further  information,  please 
contact  Catherine  McGuire.  [anet  \V.  Russell- 
Hunter  at  (202)  504-24:8,  Division  of  Market 
Regulation.  Amy  Meltzer  Starr  at  (202)  272- 
3654,  Division  of  Corporation  Finance. 

3.  Consideration  of  a  proposed  release 
amending  Rule  lOb-10  to  require 
confirmation  disclosure  of:  (a)  The  mark-up 
and  mark-down  in  connection  with  a  riskless 
principal  transaction  in  debt  securities,  other 
than  U.S.  savings  bonds  and  municipal 
securities;  (b)  the  unrated  status  of  a  debt 
security;  (c)  the  mark-up  and  mark-down  in 
connection  with  a  transaction  in  a  small-cap 
N.^SD.\Q  or  regional  exchange-listed 
security;  (d)  the  fact  that  a  broker-dealer  is 
not  a  member  of  SIPC;  and  (e)  enhanced  yield 
information  with  respect  to  collateralized 
debt  securities. 

In  addition,  consideration  will  be  given  to 
a  proposed  rule  requiring  confirmation 
disclosure  of:  (a)  The  mark-up  and  mark- 
down  in  connection  with  riskless  principal 
transactions  in  municipal  securities;  and  (b) 
the  unrated  status  of  a  municipal  security. 
For  further  information,  please  contact  C. 
Dirk  Peterson  at  (202)  504-2418,  Division  of 
Market  Regulation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2300, 

Dated:  .March  2,  1994. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  94-5180  Filed  3-2-94:  3;i9  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  o<  previously 
published  Presidential.  Rule.  Proposed  Rule, 
arid  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  \he  Issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[AD-FRL-4834-5] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Gasoline  Distribution  (Stage 
i) 

Correction 

In  proposed  rule  document  94-2695 
beginning  on  page  5868  in  the  issue  of 
Tuesday,  February  8,  1994  make  the 
following  corrections: 

§§e3.422  and  63.423     [Corrected] 

1.  On  page  5889.  m  the  first  column, 
in  §  63  422(h),  in  the  third  line,  and  in 
^  63  423  in  the  last  line,  "February  8. 
1997."  should  read  (3  years  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register)  ' 

§  63.424    [Corrected] 

2.  On  the  same  page,  in  the  second 
column,  in  §  623.424(h)(2),  in  the  last 
line,  "August  8,  1994."  should  read 
"(180  days  after  date  of  publishing  of 
final  rale  in  the  Federal  Register.)" 

BILLING  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(AD-FRL-4808-8] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Schedule  for 
the  Promulgation  of  Emission 
Standards  Under  Section  1 12  (e)  of  the 
Clean  Air  Act  Amendments  of  1990 

Correction 

In  notice  document  93-29513 
beginning  on  page  63941  in  the  issue  of 
Friday,  December  3,  1993  make  the 
following  cormction; 

On  page  63941,  in  the  second  column, 
in  the  EFFECTIVE  DATE:,  "December  3. 
1994."  should  r^^ad  "December  3,  1993." 
Billing  code  <505-oid 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  93F-0428] 

PPG  Industries,  Inc.;  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  94-60  appearing 
on  page  590  in  the  issue  of  Wednesday, 
January  5,  1994  make  the  following 
corrections: 

On  page  590: 

1.  In  the  first  column,  the  docket 
heading  should  read  as  set  forth  above. 

2.  In  the  second  column,  under  the 
heading  ADDRESSES:,  in  the  fourth  line, 
"rm.  10023, ■•  should  read  "  rm.  1-23,". 


3.  In  the  same  colunn   ;.:;  ler  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT:,  in  the  second  line. 
"(HFS09216),"  should  read  "(HFS- 
216),"  and  the  last  line,  should  read 
"202-254-9500." 

4.  In  the  same  mlumn,  under  the 
heading  Supplementary  information:, 
in  the  9th  line,    §  1A176.200"  should 
read  "§  176.200"  and  in  the  llth  line, 
"§  1A176.210"  should  read  "§  176.210". 

BILLING  CODE  lS0M)1-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Pa'125 

[CGD  g^-CSb] 

RlS  2'".5-AC69 

Emergency  Posit^>n  Indicating  Radio 
Beacons  and  Visual  Distress  Signa's 
for  Uninspected  Vessels 

Correction 

In  proposed  rule  document  94-3519 
beginning  on  page  8100  in  the  issue  of 
Thursday,  February  17,  1994  make  the 
following  corrections: 

1.  On  page  8101,  in  the  first  column, 
in  the  first  fine,  "EPIR"  should  read 
"EPIRB". 

§25.26-10    [Corrected] 

2.  On  page  8104,  in  the  first  column, 
in  §  25.26-10(c)(l).  in  the  second  line, 
"minutes"  should  read  "miles". 

BILLfNG  CODE  1505-Oi-D 
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DEPARTMENT  CF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFR  Pat  430 

[Docket  No.  eE-fiM-90-201] 

Energy  Corse'vation  Program  for 
Consumer  Products 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Proposed  Rulemaking 
and  Public  Hearing. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act,  as  amended, 
prescribes  energy  conservation 
standards  for  certain  major  household 
appliances,  and  requires  the  Department 
of  Energ>'  (DOE  or  Department)  to 
administer  an  energy  conservation 
program  for  these  products.  The 
National  Appliance  Energy 
Conservation  Act  amendments  require 
DOE  to  consider  amending  the  energy 
c:onser\ation  standards  for  room  air 
conditioners,  water  heaters,  direct 
heating  equipment,  mobile  home 
furnaces,  kitchen  ranges  and  ovens,  pool 
heaters  and  fluorescent  lamp  ballasts; 
and  to  consider  establishing  energy 
conservation  standards  for  television 
sets. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  the 
Department  by  May  18.  1994.  The 
Department  requests  10  copies  of  the 
wTitten  comments  and.  if  possible,  a 
computer  disk. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing  to  be 
held  in  Washington.  DC,  beginning  at 
9:30  a.m.  on  Apnl  5,  6  and  7,  1994. 

Requests  to  speak  at  the  hearing  must 
be  received  by  the  Department  no  later 
than  4  p  m  ,  March  25.  1994.  Copies  of 
statements  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  no  later  than  4  p.m.,  March 
29.  1994.  The  DOE  panel  will  read  the 
statements  in  advance  of  the  hearing 
and  would  appreciate  the  oral 
presentations  to  be  limited  to  a 
summar\-  of  the  statement.  The  length  of 
each  oral  presentation  is  limited  to  15 
minutes. 

ADDRESSES:  The  hearing  will  be  held  at 
the  U.S  Department  of  Energy,  Forrestal 
Building.  Room  lE-245,  1000 
Independence  Avenue,  SW., 
Washington,  DC.  Written  comments, 
oral  statements,  and  requests  to  speak  at 
the  hearing  are  to  be  submitted  to  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
431,  Energy  Conservation  Program  for 


Consumer  Products,  Docket  No.  EE- 
RM-90-201.  room  5E-066,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC,  20585,  (202)  586- 
7140. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  lE-190.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding  see  Section  VI.  "Public 
Comment  Procedures,"  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Mc-Cabe,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energ}'.  Forrestal 
Building.  Mail  Station  EE-43.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586- 
9127 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
72,  1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586- 
9507 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

a.  Authority 

b.  Background 

II.  General  Discussion 

a.  Energy  Descriptions 

b.  Test  Procedures 

c.  Technological  Feasibility 

1 .  General 

2.  Maximum  Technologically  Feasible 
Levels 

d.  Energy  Savings 

1.  Determination  of  Savings 

2.  Significance  of  Savings 

e.  Rebuttable  Presumption 

f.  Economic  Justification 

1.  Economic  Impact  on  Manufacturers  and 
Consumers 

2.  Life-cycle  Costs 

3.  Energy  Savings 

4.  Lessening  of  Utility  or  Performance  of 
Products 

5.  Impact  of  Lessening  of  Comjjetition 

6.  Need  of  The  Nation  to  Conserve  Energy 

7.  Other  Factors 

III.  Discussion  of  Comments 

a.  General  Analytical  Comments 

b.  Product-Specific  Comments 

1.  Room  Air  Conditioners 

2.  Water  Heaters 

3.  Direct  Heating  Equipment 

4.  Mobile  Home  Furnaces 

5.  Kitchen  Ranges  and  Ovens 

6.  Pool  Heaters 

7.  Qothes  Washers 

8.  Fluorescent  Lamp  Ballasts 

9.  Television  Sets 

IV.  Product-Specific  Discussion 


a.  Room  Air  Conditioners 

1.  Efficiency  Levels  Analyzed 

2.  Payback  Period 

3.  Significance  of  Energy  Savings 

4.  Economic  Justification 

A.  Economic  Impact  on  Manufacturers  and 
Consumers 

B.  Life-cycle  Cost  and  Net  Present  Value 

C.  Energy  Savings 

D.  Lessening  of  Utility  or  Performance  of 
Products 

E.  Impact  of  Lessening  of  Competition 

F.  Need  of  the  Nation  to  Save  Eneigy 

5.  Conclusion 

b.  Water  Heaters 

1.  Efficiency  Levels  Analyzed 

2.  Payback  Period 

3.  Significance  of  Energy  Savings 

4.  Economic  Justification 

A.  Economic  Impact  on  Manufacturers  and 

Consumers 
B  Life-cycle  Cost  and  Net  Present  Value 
C  Energy  Savings 
D  Lessening  of  Utility  or  Performance  of 

Products 

E.  Impact  of  Lessening  of  Competition 

F.  Need  of  the  Nation  to  Save  Energy 

5.  Conclusion 

c.  Direct  Heating  Equipment 

1.  Efficiency  Levels  Analyzed 

2.  Payback  Period 

3.  Significance  of  Energy  Savings 

4.  Economic  Justification 

A.  Economic  Impact  on  Manufacturers  and 

Consumers 
B  Life-cycle  Cost  and  Net  Present  Value 

C.  Energy  Savings 

D.  Lessening  of  Utility  or  Performance  of 
Products 

E.  Impact  of  Lessening  of  Competition 

F.  Need  of  the  Nation  to  Save  Energy 

5.  Conclusion 

d.  Mobile  Home  Furnaces 

1.  Efficiency  Levels  Analyzed 

2.  Payback  Period 

3.  Significance  of  Energ>'  Savings 

4.  Economic  Justification 

A.  Economic  Impact  on  Manufacturers  and 
Consumers 

B.  Life-cycle  Cost  and  Net  Present  Value 

C.  Energy  Savings 

D.  Lessening  of  Utility  or  Performance  of 
Products 

E.  Impact  of  Lessening  of  Competition 

F.  .Need  of  the  Nation  to  Save  Energy 

5.  Conclusion 

e.  Kitchen  Ranges  and  Ovens 

1.  Efficiency  Levels  Analyzed 

2.  Payback  Period 

3.  Significance  of  Energy  Savings 

4.  Economic  Justification 

A.  Economic  Impact  on  Manufacturers  and 
Consumers 

B.  Life-cycle  Cost  and  Net  Present  Value 

C.  Energy  Savings 

D.  Lessening  of  Utility'  or  Performance  of 
Products 

E.  Impact  of  Lessening  of  Competition 

F.  Need  of  the  Nation  to  Save  Energy 

G.  Other  Factors 

5.  Conclusion 
f  Pool  Heaters 

1.  Efficiency  Levels  Analyzed 

2.  Payback  Period 

3.  Significance  of  Energ>'  Savings 

4.  Economic  Justification 
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A.  Economic  Impact  on  Manufacturers  and 
Consumers 

B.  Life-cycle  Cost  and  Net  Present  Value 

C.  Energy  Savings 

D.  Lessening  of  Utility  or  Performance  of 
Products 

E.  Impact  of  Lessening  of  Competition 

F.  Need  of  the  Nation  to  Save  Energy 
5.  Conclusion 

g.  Fluorescent  Lamp  Ballasts 

1 .  Efficiency  Le^-els  Analj-zed 

2.  Payback  Period 

3.  Significance  of  Energy  Savings 

4.  Economic  Justification 

A.  Economic  Impact  on  Manufacturers  and 
Consumers 

B.  Life-cycle  Cost  and  Net  Present  Value 

C.  Energy  Savings 

D.  Lessening  of  Utility  or  Performance  of 
Products 

E.  Impact  of  Lessening  of  Competition 

F.  Need  of  the  Nation  to  Save  Energy 

5.  Conclusion 

h.  Television  Sets 

1.  Efficiency  Levels  Analyzed 

2  Pa^^ack  Period 

3.  Significance  of  Energy  Savings 

4.  Economic  Justification 

A.  Economic  Impact  on  Manufacturers  and 
Consumers 

B.  Life-cycle  Cost  and  Net  Present  Value 

C.  Energy  Savings 

D.  Lessening  of  Utility  or  Performance  of 
Products 

E.  Impact  of  Lessening  of  Competition 

F.  Need  of  the  Nation  to  Save  Energy 

5.  Conclusion 

V.  Environmental,  Regulatory  Impact. 

Takings  Assessment.  Federalism  and 
Regulatory  Flexibility  Revieu-s 

a  Environmental  Re%-iew 

b  Regulator)'  Impact  RcNiew 

c.  "Takings"  Assessment  Review 

d.  Federalism  Review 

e.  Regulator)-  Flexibility  Review 

VI.  Public  Comment  Procedures 

a.  Participation  in  Rulemaking 

b.  Written  Comment  Procedures 

c.  Public  Hearing 

d  Issues  Requested  for  Comment 

I.  Introduction 

a.  Authority 

Part  B  of  Title  m  of  the  Energy  Policy 
and  Consen-ation  Act.  Public  Law  94- 
163.  as  amended  by  the  National  Energy 
Conservation  Policy  Act.  Public  Law 
95-619.  by  the  National  Appliance 
Energy  Conser\'ation  Act.  Public  Law 
100-12,  by  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988.  Public  Law  100-357.  and  the 
Energy  Policy  Aci  of  1992,  Public  Law 
102^86  1  created  the  Energy 


'  Part  B  of  Title  IB  of  the  Energy  Policy  and 
Conservation  Act.  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  the  National 
Appliance  Energy  Conservation  Ad.  the  National 
Appliance  Eoptgy  Conservation  Amendments  of 
1988.  and  the  Energy  Policy  Act  of  1992.  is  referred 
to  in  this  notice  as  the  "Act  "  Pan  B  of  Title  m  is 
codified  at  42  U.SC.  6291  et  seq  Part  B  of  Title  tH 
of  the  Energy  Policy  and  Conservation  Act.  as 
amended  by  the  National  Energy  Conservation 


Conservation  Program  for  Consumer 
Products  other  than  Automobiles.  The 
consumer  products  subject  to  this 
program  (often  referred  to  hereafter  as 
"covered  products")  are:  Refrigerators, 
refrigerator-freezers  and  freezers; 
dishwashers;  clothes  dryers;  water 
heaters;  central  air  conditioners  and 
central  air  conditioning  heat  pumps; 
furnaces;  direct  heating  equipment; 
television  sets;  kitchen  ranges  and 
ovens;  clothes  washers;  room  air 
conditioners;  fluorescent  lamp  ballasts; 
and  pool  heaters;  as  well  as  any  other 
consumer  product  classified  by  the 
Secretary  of  Energy.  Section  322.  To 
date,  the  Secretary  has  not  so  classified 
any  additional  products. 

Under  the  Act.  the  program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology,  is  required  to  amend  or 
establish  new  test  procedures  as 
appropriate  for  each  of  the  covered 
products.  Section  323.  The  purpose  of 
the  test  procedures  is  to  produce  test 
results  that  measure  the  energy 
efficiency,  energy  use.  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use  and  shall  not 
be  unduly  burdensome  to  conduct. 
Section  323  (b){3).  A  test  procedure  is 
not  required  if  DOE  determines  by  lule- 
that  one  cannot  be  developed.  Section 
323  {d)(l).  Test  procedures  appear  at  10 
CFR  part  430.  subpart  B. 

The  Federal  Trade  Commission  is 
required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE.  Section  324(a). 
These  rules  are  to  require  that  each 
particular  model  of  a  covered  product 
bears  a  label  that  indicates  its  annual 
operating  cost  and  the  range  of 
estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  Disclosure  of  estimated 
operating  cost  is  not  required  under 
section  324  if  the  Federal  Trade 
Commission  determines  that  such 
disclosure  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions,  or  is  not  economically 
feasible.  In  such  a  case,  the  Federal 
Trade  Commission  must  require  a 
different  useful  measure  of  energy 
consumption.  Section  324(c).  At  the 
present  time  there  are  Federal  Trade 
Commission  rules  requiring  labels  for 
the  following  products:  room  air 
conditioners,  furnaces,  clothes  washers. 


Policy  Act  only,  is  referred  to  in  this  notice  as  the 
National  Energy  Conservation  Policy  Act. 


dishwashers,  water  heaters, 
refrigerators,  refrigerator-freezers  and 
freezers,  central  air  conditioners  and 
central  air  conditioning  heat  pumps, 
and  fluorescent  lamp  ballasts.  44  FR 
66475.  November  19. 1979,  52  FR 
46888,  December  10.  1987.  and  54  FR 
28031,  )uly  5.1989. 

For  each  of  the  12  covered  products, 
the  Act  prescribes  an  initial  Federal 
energy  conservation  standard.  Section 
325(b)-(h).  The  Act  establishes  dates  of 
applicability  for  the  standards  in  1988, 
1990. 1992  or  1993,  depending  on  the 
product,  and  specifies  that  the  standards 
are  to  be  reviewed  by  the  Department 
within  3  to  10  years,  also  depending  on 
the  product.  Section  325(b)-(h).  After 
the  specified  period,  DOE  may 
promulgate  new  standards  for  each 
product;  however,  the  Secretary  may  not 
prescribe  any  amended  standard  which 
increases  the  maximum  allowable 
energy  use,  or  decreases  the  minimum 
required  energy  efficiency  of  a  covered 
product.  Section  325(l)(lj.  The 
Department's  current  review  of 
standards  is  for  room  air  conditioners, 
water  heaters,  direct  heating  equipment 
mobile  home  furnaces,  kitchen  ranges 
and  ovens,  pool  heaters  and  fiuorescent 
lamp  ballasts  and  is  considering 
establishing  energy  conservation 
standards  for  television  sets.  Section 
325(g)(4)(A). 

Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325{1)(2KA). 

Section  325(lK2)(B)(i)  provides  that 
before  DOE  determines  v\-hethera 
standard  is  economically  justified,  it 
must  first  solicit  comments  on  a 
proposed  standard.  After  reviewing 
comments  on  the  proposal.  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price  of.  or  in  the  initial  charges  for,  or 
maintenance  expenses  of,  the  covered 
products  which  are  likely  to  result  from 
the  imposition  of  the  standard; 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  resuh  directly 
from  the  imposition  of  the  standard; 

(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
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likelv  to  result  from  the  imposition  of 
the  standard; 

(5)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing 
by  the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  need  for  national  energy 
conservation;  and 

(7)  Other  factors  the  Secretary 
considers  relevant. 

In  addition,  section  325(l)(2)(B)(iii) 
establishes  a  rebuttable  presumption  of 
economic  justification  in  instances 
where  the  Secretary  determines  that 
"the  additional  cost  to  the  consumer  of 
purchasing  a  product  complying  with 
an  energy  conservation  standard  level 
will  be  less  than  three  times  the  value 
of  the  energy  savings  during  the  first 
year  that  the  consumer  will  receive  as 
a  result  of  the  standard,  as  calculated 
under  the  applicable  test 
procedure*    *    *." 

Section  327  of  the  Act  addresses  the 
effect  of  Federal  rules  on  State  laws  or 
regulations  concerning  testing,  labeling, 
and  standards.  Generally,  all  such  State 
laws  or  regulations  are  superseded  by 
the  Act.  Section  327(a)-(c).  Exemptions 
to  this  general  rule  include:  (1)  State 
standards  prescribed  or  enacted  before 
January  8,  1987.  and  applicable  to 
appliances  produced  before  January  3, 
1988  (section  327(b)(1));  (2)  State 
procurement  standards  which  are  more 
stringent  than  the  applicable  Federal 
standard  (Section  327(b)(3)  and  (f)(1)- 
(4));  (3)  State  regulations  banning 
constant  burning  pilot  lights  in  pool 
heaters  (Section  327(b)(4));  and  (4)  State 
standards  for  television  sets  effective  on 
or  after  January  1,  1992,  may  remain  in 
effect  in  the  absence  of  a  Federal 
standard  for  such  product  (Section 
327(b)(6)  and  327(c)). 

b.  Background 

The  National  Energy  Conservation 
Policy  Act  required  DOE  to  establish 
mandatory  energy  efficiency  standards 
for  each  of  the  13  covered  products. z 
These  standards  were  to  be  designed  to 
achieve  the  ma.ximum  improvement  in 
energy  efficiency  that  was 
technologically  feasible  and 
economically  justified. 

The  National  Energy  Conservation 
Policy  Act  provided,  however,  that  no 
standard  for  a  product  be  established  if 


-The  consumer  products  covered  by  the  National 
Energy  Con-servation  Policy  Act  included; 
Refrigerators  and  r«frigeralor-freezers:  freezers; 
dishwashers:  clothes  dryers;  water  heaters;  room  air 
conditioners:  home  heatmg  equipment  not 
including  furnaces;  television  sets;  kitchen  ranges 
and  ovens;  clothes  washers;  humidifiers  and 
dehumidifiers;  central  air  conditioners;  and 
furnaces. 


there  were  no  test  procedure  for  the 
product,  or  if  DOE  determined  by  rule 
either  that  a  standard  would  not  result 
in  significant  conservation  of  energy,  or 
that  a  standard  was  not  technologically 
feasible  or  economically  justified.  In 
determining  whether  a  standard  was 
economically  justified,  the  Department 
was  directed  to  determine  whether  the 
benefits  of  the  standard  exceeded  its 
burdens  by  weighing  the  seven  factors 
discussed  above. 

The  National  Appliance  Energy 
Conservation  Act,  which  became  law  on 
March  17, 1987,  amended  the  Energy 
Policy  and  Conservation  Act  in  part  by: 
redefining  "covered  products" 
(specifically,  refrigerators,  refrigerator- 
freezers,  and  freezers  were  combined 
into  one  product  type  from  two; 
humidifiers  and  dehumidifiers  were 
deleted;  and  pool  heaters  were  added); 
establishing  Federal  energy 
conservation  standards  for  11  of  the  12 
covered  products;  and  creating  a 
schedule,  according  to  which  each 
standard  is  to  be  reviewed  to  determine 
if  an  amended  standard  is  required. 

The  National  Appliance  Energy 
Conservation  Amendments  of  1988, 
which  became  law  on  June  28,  1988, 
established  Federal  energy  conservation 
standards  for  fluorescent  lamp  ballasts. 
These  amendments  also  created  a 
review  schedule  for  DOE  to  determine  if 
any  amended  standard  for  Huorescent 
lamp  ballasts  is  required. 

The  Energy  Policy  Act  of  1992,  which 
became  law  on  October  24,  1992, 
addressed  various  commercial 
appliances  and  equipment. 

As  directed  by  the  Act,  DOE 
published  an  advance  notice  of 
proposed  rulemaking  with  a  75-day 
comment  period  that  ended  December 
12.  1990,  for  the  eight  products  subject 
to  today's  rulemaking.  55  FR  39624, 
September  28.  1990.  (Hereafter  referred 
to  as  the  September  1990  advance 
notice).  The  September  1990  advance 
notice  presented  the  product  classes 
that  DOE  planned  to  analyze,  and 
provided  a  detailed  discussion  of  the 
anali'tical  methodology  and  anal\1ical 
models  that  the  Department  expected  to 
use  in  performing  the  analysis  to 
support  this  rulemaking.  The 
Department  invited  comments  and  data 
on  the  accuracy  and  feasibility  of  the 
planned  methodology  and  encouraged 
interested  persons  to  recommend 
improvements  or  alternatives  to  the 
Department's  approach.  The  comments 
in  response  to  the  advance  notice  are 
addressed  in  Sections  11  and  III  of  this 
notice. 


II.  General  Discussion 

a.  Energy  Descriptors 

As  discussed  above,  the  Act 
established  initial  energy  conservation 
standards  for  all  of  the  covered  products 
except  television  sets.  Some  of  these 
standards  were  of  a  prescriptive  form, 
such  as  the  requirement  of  a  no  heat  dry 
option  for  dishwashers,  and  others  were 
performance  standards,  stated  in  terms 
of  an  energy  descriptor,  such  as  seasonal 
energy  efficiency  ratio  for  central  air 
conditioners,  annual  fuel  utilization 
factor  for  furnaces,  etc.  The  intent  of 
these  standards,  and  the  subsequent 
required  DOE  analyses  and  rulemaking 
regarding  amending  the  standards,  is  to 
save  energy.  In  conducting  rulemakings 
and  analyses  required  by  the  Act  to 
determine  if  standards  should  be 
amended,  the  Department  previously 
determined  that  the  form  of  a  standard 
may  need  to  change  in  order  to  evaluate 
the  efficiency  standards.  For  example, 
the  final  rule  issued  for  dishwashers 
changed  the  standard  from  the  initial 
prescriptive  standard  to  a  performance 
standard  based  on  an  energy  descriptor. 
56  FR  22250,  May  14,  1991. 
Additionally,  the  Department  has 
determined  in  this  rulemaking  that 
energy  descriptors  may  need  to  be 
changed  when  it  is  found  they  do  not 
account  for  all  of  the  energy  or  all  types 
of  energy  consumed  by  an  appliance. 
Not  to  change  these  energy  descriptors 
would  result  in  an  incomplete  analysis 
and  could  lead  to  standards  being  met 
by  utilizing  unaccounted  energy 
resulting  in  products  that  might  satisf>' 
the  energy  descriptor  but  result  in  little 
or  no  total  energy  savings.  Examples  of 
unaccounted  energy  are  the  pilot  light 
energy  of  a  pool  heater  which  is  not 
accounted  for  by  the  current  energy 
descriptor  of  Thermal  Efficiency  or  the 
electrical  fan  energy  of  a  gas  furnace 
which  is  not  accounted  for  by  the 
current  energy  descriptor  of  the  annual 
fuel  utilization  factor.  Accordingly,  the 
Department  is  proposing  in  today's 
notice  to  change  the  energy  descriptors 
of  the  initial  standards  for  direct  heating 
equipment,  mobile  home  furnaces,  and 
pool  heaters. 

b.  Test  Procedures 

For  each  product  discussed  in  today's 
proposed  rulemaking  there  is  an 
applicable  DOE  test  procedure  to 
evaluate  its  energy  efficiency. 

A  Notice  of  Proposed  Rulemaking  that 
would  amend  the  test  procedures  for 
mobile  home  furnaces,  direct  heating 
equipment,  and  pool  heaters  was 
published  in  the  Federal  Register  on 
August  23.  1993  (58  FR  44538);  in 
addition,  another  Notice  of  Proposed 


Federal  Register 


/  Vol.  59.  No.  43  /  Friday,  March  4,  1994  /  Proposed  Rules 


10467 


Rulemaking  which  includes 
amendments  to  the  test  prcx;edures  for 
clothes  washers,  water  heaters,  ranges 
and  ovens  is  being  published. 

c.  Technological  Fea&ibility 

1 .  General 

For  those  products  and  classes  of 
products  disciissed  in  today's  notice, 
DOE  believes  that  the  efficiency  levels 
analyzed,  while  not  necessarily  being 
realized  in  production,  are 
technolopicaliy  possible.  The 
technological  feasibility  of  the  design 
options  are  addressed  in  the  product- 
specific  discussion.  The  Department's 
criteria  for  e\  aluating  design  options  for 
technological  feasibihty  are  that  the 
design  options  are  already  in  use  by  the 
respective  industry,  or  that  research  has 
progressed  to  the  development  of  a 
prototype. 

2.  Maximum  Technologically  Feasible 
Levels 

The  Act  requires  the  Department,  in 
considering  any  new  or  amended 
standards,  to  consider  those  that  "shall 
be  designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  which 
the  Secretary  determines  is 
technoiogically  feasible  and 
economically  justified"  (Section  325 
(1)(2)(A)|.  .^cco^dingiy,  for  each  class  of 
product  under  consideration  in  this 
rulemaking,  a  maximum  technologically 
feasible  (max  tech)  design  option  was 
identified  The  max  tech  level  is  one 
that  can  be  carried  out  by  the  addition 
of  design  options,  both  commercially 
feasible  and  prototypes,  to  the  baseline 
units,  J  The  Department  believes  that  in 
identifying  the  max  tech  level  a  unit 
must  be  capable  of  being  assembled,  but 
not  necessarily  mass  produced,  by  the 
effective  date  of  the  amended  standards. 
Manufacturing  ability  is  determined 
under  economic  justification.  For 
example,  in  the  November  1989  Final 
Rule,  DOE  concluded  that  evacuated 
panels  for  refrigerators  was  a  technically 
feasible  design  option  since  refrigerators 
had  been  produced  on  a  limited  scale 
with  this  technology  included. 
However.  DOE  concluded  that  this 
technology  was  not  economically 
justified  because  the  chemical  industry 
would  not  be  able  to  make  sufficient 
quantities  of  the  raw  materials 


'  The  baseiine  unit  it  the  most  commoiily  used 
combinalior.  of  engineering  design  options  which 
are  found  in  appliances  ihdi  meet  the  existing    • 
National  Appliance  Energv-  Conservation  Act 
standards  except  for  television  sets  where  no 
National  Appliance  £nerg>  Conservation  Act 
standard  exists.  In  the  case  of  television  sets,  the 
baseline  is  represented  by  the  typical  19/20" 
television  with  electronic  tuning  and  remote 
control. 


commercially  available  by  the  effective 
date  of  the  standard. 

The  max  tech  levels  were  derived  by 
adding  energy -conserving  engineering 
design  options  to  the  respective  classes 
in  order  of  decreasing  consumer 
payback.  For  example,  the  max  tech 
level  for  room  air  conditioners  includes 
higher  efficiency  fan  motors,  which 
were  added  early,  and  variable  speed 
compressors,  which  were  added  later 
because  of  their  slower  payback.  A 
complete  discussion  of  each  max  tech 
level,  and  the  design  options  included 
in  each,  is  found  in  the  Engineering 
Analysis  See  Technical  Support 
Document,  Chapter  3. 

Tables  2-1  through  2-8  present  the 
Department's  max  tech  performance 
levels  for  all  classes  of  the  subject 
products; 

Table  2-1.— Room  Air  Conditioner 
Maximum  Technologically  Fea- 
sible Levels 


Product  class 

Energy  effi- 
Dency  ratio 

Witti  louvered  sides  less  than 
6  000  Btu    

130 

Wrtti   louvefed  sides  6,000  to 
7,999  Btu  

12.1 

With   louvered  sides  8,000  to 
13,999  Btu  

With  louvered  sides  14.000  to 
19  999  Btu    

13.5 
13.6 

With  louvered  sides  20,000  and 
more  Btu  

Without    louvered    sides    less 
than  6  000  Btu  

11.4 
12.6 

WittKxrt  touvered  sides  6,000  to 

7.999  Btu   

11.7 

Without  louvered  sides  8,000  to 
13  999  Btu  

13.0 

Without  louvered  SKJes  14.000 
to  19.000  Btu      

13.1 

Without  louvered  sides  20,000 
and  more  Btu      

11  0 

With   reverse  cycle,   and  with 
louvered  sides 

132 

With     reverse     cycle,     wrttx>u1 
louvered  sides „ 

12.7 

Table  2-2.— Water  Heater  Maxi- 
mum Technologically  Feasible 
Levels 


Product  class 

Energy  factor 

Gas  

.887  -   (001707  X  Meas- 

ured Storage  Volume  (in 

gals.)). 

Oil 

B35  -  (001707  X  Meas- 

ured Storage  Vo)urt>e  (in 

gals)). 

Electric  

2.597  -  (001 172  X  Meas- 

ured Storage  Volume  (In 

gals.)) 

Gas  instanta- 

897. 

neous 

Table  2-3.— Direct  Heating  E(X)ip- 
'ment   Maximum  Technologically 
Feasible  Levels 


Product  class 

Annual  effi- 

ciency 

Gas  wall  fan  type  up  to  42.000 

Btu/hour  

89.2 

Gas  wall  fan  type  over  42,000 

Btu/hour  

89.9 

Gas   wa«  gravtty  type  up  to 

10,000  Btu/hour  

81.0 

Gas    wa«    gravrty    type    over 

10,000  Btu/hour  up  to  12,000 

Btu'hour  

81.7 

Gas    wall    gravity    type    over 

12,000  Btu/hour  up  to  15,000 

BtiVhour  

82  1 

Gas    wall    gravity    type    over 

15.000  Btu'hour  up  to  19,000 

Btu/hour  

82.9 

Gas    waH    gravity    type    over 

19,000  Btu/hour  up  to  27,000 

Btu/hour  

83.3 

Gas    wall    gravity    type    over 

27,000  Btu/hour  up  to  46.000 

Btu/hour  

83.8 

Gas    wall    gravity    type    over 

46.000  Btu/hour  

844 

Gas   floor  type   up  to  37.000 

Btu/hour  

88.6 

Gas  floor  type  over  37.000  Btu/ 

hour 

90.0 

Gas  room  type  up  to  18.000 

Btu/hour  

85.9 

Gas    room  type   over    18,000 

Btu/hour  up  to  20.000  Btu/ 

hour 

87.3 

Gas   room  type  over   20.000 

Btu'hour  up  to  27,000   Btu/ 

hour 

88.1 

Gas    room    type    over   27.000 

Btu/hour  up  to  46.000  Btu/ 

hour       

88.9 

Gas    room   type   over   46,000 

Btu/hour  

89.7 

Table  2^.— Mobile  Home  Furnace 
Maximum  TecHt^LOGiCALLY  Fea- 
sible Levels 


Product  class 

Annual  effi- 
ciency 

Gas-fired 

89.5 

OH-fired   

85.8 

Table  2-5.— Kitchen  Qange  and 
Oven  Maximum  Technologically 
Feasible  Levels 


Product  class 


Electric  oven,  self<teaning  .. 
Electric  oven,  rwrvself-ctearv 

ing  

Gas  oven,  self-cleaning 

Gas  oven,  norvself-cleaning 

Microwave  oven  

Electnc  cooktop,  coil  element 


Annual  energy 
use 


209.2  kWh. 

157.3  kWh. 
1 .42  MMBtu. 
1.07Mt^«Btu 

228  2  kWh 
257.7  kWh. 
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Table  2-5.— Kitchen  Range  and 
Oven  Maximum  Technologically 
Feasible  Levels— Continued 


Product  Class 

Annual  energy 
use 

Electnc  cooklop.  smooth  ele- 
ment   

Gas  cooktop  

258.5  kWh. 
1  6274 

MMBfu. 

Table  2-6.- Pool  Heater  Maximum 
Technologically  Feasible  Level 


Product  class 

Annual  effi- 
ciency 

Gas-fired 

95.7 

Table  2-7.— Fluorescent  Lamp 
Ballast  Maximum  Techno- 
logically Feasible  Levels 


Product  class 

Efficacy  fac- 
tor 

One  F-lO  lamp  

2.50 

Two  F40  lamp  

1.28 

Two  F96  lamp  

0  72 

Two  F96HO  lamps  

0  50 

Three  F40  lamps  

0.87 

Four  F40  lamps  

0.67 

One  F32T8  lam^  

3.17 

Two  F32T8  lamps  

1  58 

Three  F32T8  lamps  

1  06 

Four  F32T8  lamps 

0  76 

Table  2-8.— Television  Set  Maxi- 
mum   Technologically    Feasible 

Level 


Product  class 

Annual  en- 
ergy use 
(kWWyr.) 

Color     19-20'    electronically 
tuned 

138.5 

The  Department  believes  that  these 
are  the  ma.x  tech  levels  from  an 
engineering  analysis  standpoint.  Each  of 
the  levels  was  evaluated  in  accordance 
with  the  economic  justification  factors 
specified  in  the  Act  to  determine 
economic  justification. 

The  Department  evaluated  each  max 
tech  level  to  determine  if  it  would  be 
economically  justified  at  the  time  the 
standards  would  become  effective.  The 
Department  rejected  energy 
conservation  standards  that  had 
unacceptable  impacts  on  consumers  or 
manufacturers  (e.g..  unusually  long 
payback  periods  and  substantially 
adverse  impacts  on  manufacturers' 
returns  on  equity). 


d.  Energy  Savings 

1.  Determination  of  Savings 

The  Department  forecasted  energy 
consumption  through  the  use  of  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model,  which 
forecasted  energy  consumption  over  the 
period  of  analysis  for  candidate 
standards  and  the  base  case.  The 
Department  quantified  the  energy 
savings  that  would  be  attributable  to  a 
standard  as  the  difference  in  energy 
consumption  between  the  candidate 
standard's  case  and  the  base  case.  The 
base  case  represents  the  forecasts  of 
outputs,  e.g.,  prices,  operating  expenses, 
energy  consumption,  shipments,  and 
manufacturer  impacts  in  the  absence  of 
new  or  amended  standards. 

The  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  was  used  by 
DOE  in  previous  standards  rulemakings. 
The  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  is  explained 
in  the  Technical  Support  Document 
accompanying  this  notice.  (See 
Appendix  B  to  that  document  for  a 
detailed  discussion  of  the  Lawrence 
Berkeley  Laboratory  Residential  Energy 
Model.)  The  Lawrence  Berkeley 
Laboratory  Residential  Energy  Model 
contains  algorithms  to  project  average 
efficiencies,  usage  behavior,  and  market 
shares  for  each  product. 

COMMEND  is  the  Commercial  Energy 
End-Use  Model.  It  was  developed  by  the 
Electric  Power  Research  Institute,  to 
characterize  energy  end-use  in  the 
commercial  sector.  For  this  rulemaking, 
the  Commercial  Energy  End-Use  Model 
is  being  used  to  evaluate  more  stringent 
standards  on  Huorescent  lamp  ballasts, 
which  are  found  principally  in  the 
commercial  sector  of  the  economy. 

The  market  share  calculations  contain 
the  following  steps:  potential  purchasers 
may  purchase  any  competing 
technology  within  an  end-use,  or  none. 
For  room  air  conditioners,  fluorescent 
lamp  ballasts,  and  television  sets,  the 
decision  to  purchase  or  not  is  modeled, 
and  the  fraction  of  the  total  ihat  chooses 
each  class,  e.g.,  F40T12  lamps,  F96T12 
lamps,  etc.,  is  specified  exogenously. 
For  the  other  products,  along  with  the 
considerations  above,  the  choice  of  fuel 
is  modeled.  Long-term  market  share 
elasticities  have  been  assumed  with 
respect  to  equipment  price,  operating 
expense,  and  income.  The  effects  of 
standards  are  expected  to  be  lower 
operating  expense  and  increased 
equipment  price.  The  percentage 
changes  in  these  quantities  are  used, 
together  with  the  elasticities,  to 
determine  changes  in  sales  volumes 
resulting  from  standards.  Higher 
equipment  prices  will  decrease  sales 


volumes,  while  lower  operating 
expenses  will  increase  them.  The  net 
result  depends  on  the  standard  level 
selected,  and  as.sociated  equipment 
prices  and  operating  expenses. 

The  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  and  the 
Commercial  Energy  End-Use  Model  (for 
ballasts  only)  are  used  to  project  energy 
use  over  the  relevant  time  periods  for 
seven  of  these  products  with  and 
without  amended  standards,  and,  in  the 
case  of  televisions,  with  and  without 
standards.  By  comparing  the  energy 
consumption  projection  at  alternative 
standard  levels  with  the  legislated 
standards,  the  Department  estimated  the 
amount  of  energy  projected  to  be  saved 
during  the  period  1996-2030. ■»  The 
energy  saved  is  expressed  in  quads,  i.e., 
quadrillions  of  British  thermal  units 
(Btu).  With  respect  to  electricity,  the 
savings  are  quads  of  source  or  primary 
energy,  which  is  the  energy  necessary  to 
generate  and  transmit  electricity.  The 
Act  defines  "energy  use"  as  the  quantity 
of  energy  directly  consumed  by  a 
consumer  product  at  point  of  use.  This 
is  generally  called  "site"  energy,  as 
opposed  to  "source"  energy.  There  are 
major  differences  between  these  types  of 
energy.  From  data  that  remains  rather 
constant  over  the  years,  the  amount  of 
electrical  energy  consumed  at  the  site  is 
less  than  one-third  of  the  amount  of 
source  energy  that  is  required  to 
generate  and  transmit  the  site  electrical 
energy-5  Therefore,  it  is  important  to 
identif)'  whether  the  electricity  involved 
is  site  or  source  energy. 

The  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  projections 
are  dependent  on  many  assumptions. 
Among  the  most  important  are 
responsiveness  of  household  appliance 
purchasers  to  changes  in  residential 
energy  prices  and  consumer  income, 
future  energy  prices,  future  levels  of 
housing  construction,  and  options  that 
exist  for  improving  the  energy  efficiency 
of  appliances.  The  Commercial  Energy 
End-Use  Model  projections  are 
dependent  upon  changes  in  commercial 
energy  prices,  future  construction  of 


» LawTence  Berkeley-Laboratory  Residential 
Energy  Model  and  the  Commercial  Energy  End-Use 
Model  were  programmed  to  analyze  a  single 
standard  level  or  alternate  standard  levels  over  the 
entire  period.  That  is.  the  fact  that  a  standard  might 
be  revised  during  subsequent  rulemakings  was  not 
considered  by  the  model.  The  Department  believes 
that  it  is  not  possible  to  predict  what  result  such 
reviews  may  have,  and  therefore  it  would  be 
speculative  to  model  any  particular  result. 
Therefore,  for  purposes  of  this  rulemaking,  each 
standard  level  that  was  analyzed  was  projected  to 
have  been  in  place  from  the  lime  of  implementation 
to  the  year  2030. 

'  Energy  Information  Administration,  Electric 
Power  Annual  1987.  Tables  25  and  82.  DOE/EIA 
0348(87),  1987. 


Federal  Register  /  Vol.  59.  No.  43  /  Friday.  March  4,  1994  /  Proposed  Rules  10469 


commercial  floorspace,  responsiveness 
of  building  owners  to  future  energy  and 
equipment  prices  and  to  utility  demand- 
side  management  programs,  and  options 
for  improving  the  energy  efficiency  of 
lighting.  As  is  the  case  with  any 
complicated  computer  model 
simulation,  the  validity  of  the  outputs  is 
critically  dependent  on  the  inputs. 

2.  Significance  of  Savings. 

Under  section  325(1)(3)(B)  of  the  Act. 
the  Department  is  prohibited  from 
adopting  a  standard  for  a  product  if  that 
standard  would  not  result  in 
"significant"  energy  savings.  While  the 
term  "significant"  has  never  been 
defined  in  the  Act,  the  U.S.  Court  of 
Appeals,  in  Natural  Resources  Defense 
Council  \:  Herrington,  768  F.2d  1355. 
1406  {DC  Cir.  1985).  concluded  that 
Congressional  intent  in  using  the  word 
"significant"  was  to  mean  "non-trivial." 
/d.  at  1373. 

e.  Rebuttable  Presumption 

The  National  Appliance  Energy 
Conservation  Ac~t  established  new 
criteria  for  determining  whether  a 
standard  level  is  economically  justified. 
Section  325(l)(2)(B)(iii)  states: 

"If  the  Secretary  finds  that  the  additional 
cost  to  the  consumer  of  purchasing  a  product 
complying  with  an  energy  conservation 
standard  level  will  be  less  than  three  times 
the  value  of  the  energy  savings  during  the 
first  year  that  the  consumer  will  receive  as 
a  result  of  the  standard,  as  calculated  under 
the  applicable  test  procedure,  there  shall  he 
a  rebuttable  presumption  that  such  standard 
level  is  economically  justified.  A 
determination  by  the  Secjetary  that  such 
criterion  is  not  met  shall  not  be  taken  into 
consideration  in  the  Secretary's 
determination  of  whether  a  standard  is 
economically  justified." 

If  the  increase  in  initial  price  of  an 
appliance  due  to  a  conservation 
standard  would  repay  itself  to  the 
consumer  in  energy  savings  in  less  than 
three  years,  then  it  is  presumed  that 
such  standard  is  economically 
justified.^  This  presumption  of 
economic  justification  can  be  rebutted 
upon  a  proper  showing. 

/.  Economic  Justification 

As  noted  earlier,  Section 
325(l)(2)(B)(i)  of  the  Act  provides  seven 
factors  to  be  evaluated  in  determining 
whether  a  conservation  standard  is 
economically  justified. 


••For  this  calculation,  the  Department  calculated 
cost -of  operation  based  on  the  DOE  test  procedures. 
Therefore,  the  consumer  is  assumed  to  he  an 
"average"  consumer  as  deHned  by  the  DOE  lest 
procedures.  Consumers  that  use  the  products  less 
than  the  test  prtxredure  assumes  will  experience  a 
lunger  payback  while  those  that  use  them  more  than 
the  lest  procedure  assumes  will  have  a  shorter 
naybackl 


1.  Economic  Impact  on  Manufacturers 
and  Consumers 

The  engineering  analysis  identified 
improvements  in  efficiency  along  with 
the  associated  costs  to  manufacturers  for 
each  class  of  product.  For  each  design 
option,  these  costs  constitute  the 
increased  per-unit  cost  to  manufacturers 
to  achieve  the  indicated  energy 
efficiency  levels.  Manufadurer, 
wholesaler,  and  retailer  markups  will 
result  in  a  consumer  purchase  price 
higher  than  the  manufacturer  cost. 

To  assess  the  likely  impacts  of 
standards  on  manufacturers,  and  to 
determine  the  effects  of  standards  on 
different-sized  firms,  the  Department 
used  a  computer  model  that  simulated 
hypothetical  firms  in  the  eight 
industries  under  consideration.  This 
model,  the  Lawrence  Berkeley 
Laboratory'  Manufacturer  Impact  Model, 
is  explained  in  the  Technical  Support 
Document.  See  Technical  Support 
Document.  Appendix  C.  The  Lawrence 
Berkeley  Laboratorv'  Manufacturer 
Impact  Model  provides  a  broad  array  of 
outputs,  including  shipments,  price, 
revenue,  net  income,  and  short-  and 
long-run  returns  on  equity.  An  "Output 
Table"  lists  values  for  all  these  outputs 
in  the  base  case  and  in  each  of  the 
standards  cases  under  consideration.  It 
also  gives  a  range  for  each  of  these 
estimates.  A  "Sensitivity  Chart"  shows 
how  returns  on  equity  would  be  affected 
by  a  change  in  any  one  of  the  model's 
nine  control  variables. 

For  consumers,  measures  of  economic 
impad  are  the  changes  in  purchase 
price  and  annual  energy  expense.  The 
purchase  price  and  annual  energy 
expense,  i.e.,  life-cycle  cost,  of  each 
standard  level  are  presented  in  Chapter 
6  of  the  Technical  Support  Document. 
Under  section  325  of  the  Act,  the  life- 
cycle  cost  analysis  is  a  separate  factor  to 
be  considered  in  determining  economic 
justification. 

2.  Life-cycle  Costs. 

One  measure  of  the  effect  of  proposed 
standards  on  consumers  is  the  change  in 
operating  expense  as  compared  to  the 
change  in  purchase  price,  both  resulting 
from  standards.  This  is  quantified  by  the 
difference  in  the  life-cycle  costs 
between  the  base  and  standards  cases 
for  the  appliance  classes  analyzed.  The 
life-cycle  cost  is  the  sum  of  the  purchase 
price  and  the  operating  expense, 
including  installation  and  maintenance 
expenditures,  discounted  over  the 
hfetime  of  the  appliance. 

The  life-cycle  cost  was  calculated  for 
the  range  of  efficiencies  in  the 
Engineering  Analysis  for  each  class  in 
the  year  standards  are  imposed,  using 
real  consumer  discount  rates  of  2.  6.  and 


10  percent.  The  purchase  price  is  based 
on  the  factorv'  costs  in  the  Engineering 
Analysis  and  includes  a  factory  markup 
plus  a  distributor  and  retailer  markup. 
Energy  price  forecasts  are  taken  fi-om  the 
1991  Annual  Energy  Outlook  of  the 
Energy  Information  Administration. 
(DOE/Energ>-  Information 
Administration — 0383(91)).  Appliance 
usage  inputs  are  taken  from  the  relevant 
test  procedures. 

3.  Energy  Savings 

While  the  significant  conservation  of 
energy  is  a  separate  statutory 
requirement  for  imposing  an  energy 
conservation  standard,  the  Act  requires 
DOE.  in  determining  the  economic 
justification  of  a  standard,  to  consider 
the  total  projected  savings  that  are 
expected  to  result  directly  from  revised 
standards.  The  Department  used  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  results, 
discussed  earlier,  in  its  consideration  of 
total  projected  savings.  The  savings  for 
the  eight  products  are  provided  in 
Section  IV  of  this  notice. 

4.  Lessening  of  Utility  or  Performance  of 
Products 

This  factor  cannot  be  quantified.  In 
establishing  classes  of  products  and 
design  options,  the  Department  tried  to 
eliminate  any  degradation  of  utility  or 
performance  in  the  eight  products  under 
consideration  in  this  rulemaking.  That 
is,  to  the  extent  that  comments,  or  the 
Department's  own  research,  indicated 
that  a  product  included  a  utility  or 
performance-related  feature  that  affected 
energy  efficiency,  a  separate  class  with 
a  different  efficiency  standard  was 
created  for  that  product.  In  this  way.  the 
Department  attempted  to  minimize  the 
impact  of  this  factor  as  a  result  of  the 
standards  that  were  analyzed. 

5.  Impact  of  Lessening  of  Competition 

It  is  important  to  note  that  this  factor 
has  two  parts;  on  the  one  hand,  it 
assumes  that  there  could  be  some 
lessening  of  competition  as  a  result  of 
standards;  and  on  the  other  hand,  it 
directs  the  Attorney  General  to  gauge 
the  impact,  if  any .  of  that  effect. 

In  order  to  assist  the  Attorney  General 
in  making  such  a  determination,  the 
Department  studied  the  affected 
appliance  industries  to  determine  their 
existing  concentrations,  levels  of 
competitiveness,  and  financial 
performances.  This  information  will  be 
sent  to  the  Attorney  General.  See 
Technical  Support  Document.  Chapter 
7.  The  Department  has  also  provided  the 
Attorney  General  with  copies  of  this 
notice  and  the  Technical  Support 
Document  for  her  review. 
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6.  Need  of  The  Nation  to  Conserve 
Energy 

The  results  of  the  environmental 
effects  from  each  standard  level  for  each 
product  will  be  reported  under  this 
factor  in  the  product  specific  discussion 
(Section  IV)  of  this  notice. 

7.  Other  Factors 

This  provision  allows  the  Secretary  of 
Energy,  in  detprmining  whether  a 
standard  is  economically  justified,  to 
consider  any  other  factors  that  the 
Secretary  deems  to  be  relevant.  The 
Secretary  is  seeking  comments  on  two 
issues  which  may  be  considered  in  this 
rulemaking.  The  issues  are  (1)  the 
incremental  impact  of  appliance 
conservation  standards  on  energy  use, 
consumers,  manufacturers  and  other 
factors  (See  the  discussion  regarding 
rebuttable  presumption  under  General 
Ana!>1ical  Comments)  and,  (2)  the 
extent  to  which  any  proposed  national 
efficiency  standard  is  likely  to 
disproportionally  affecl  identifiable 
groups  of  consumers  and  whether  the 
analysis  should  be  modified  to  consider 
such  impacts  in  the  selection  of 
efficiency  standard  levels  (See  the 
discussion  regarding  other  comments 
under  Product-Specific  Comments  for 
Direct  Heating  Equipment). 

III.  Discussion  of  Comments 

The  Department  received  90  written 
comments  in  response  to  the  September 
1990.  advance  notice.  These  comments 
addressed  all  aspecis  of  the  analysis.  In 
this  section,  the  Department  will 
present  discussions  of  the  general 
analytical  issues  raised  by  the 
comments,  followed  by  discussions  of 
the  product-specific  issues. 

0.  General  Analytical  Comments 

Discount  Rates 

The  Department's  plans  to  use  a  7 
percent  discount  rate  in  the  standards' 
analyses  drew  more  comments  than  any 
other  {"isue.  (American  Council  for  an 
Enen^y  Efficient  Economy,  No.  6  at  6; 
Public  Citizen.  No.  7  at  4;  Wa\Tie  Goode, 
No.  8  at  1:  Ohio  Sierra  Club,  No.  11  at 
1;  Natural  Resources  Defense  Council, 
No.  13  at  5  and  appendix;  Rocky 
Mountain  Institute,  No.  15  at  1;  Qtizens 
Environmental  Coalition  Education 
Fund,  Inc.  No.  18  at  1;  California  Energy 
Commission,  No.  24  at  2;  Advance 
Transformer,  No.  25  at  3,  Whirlpool 
Corporation.  No.  31  at  1;  Northwest 
Power  Planning  Council,  No.  32  at  2; 
Champaign  County  (IL)  Board,  No.  36  at 
1;  Washington  Gas  Light,  Inc.,  No.  37  at 
2;  George  Smith.  No.  38  at  1;  Lone  Star 
Gas  Co.,  No.  39  at  2;  Florida  Energy 
Office,  No.  42  at  2,  Sierra  Club,  No.  43 


at  2;  Ohio  Office  of  the  Consumers' 
Council,  No.  60  at  7;  Helen 
Satterthwaite,  No.  67  at  1;  Warren 
Widener,  No.  78  at  1;  and  Martin  Frost, 
No.  80  at  1).^  Most  of  the  comments 
a.sserted  that  the  7  percent  rate  was 
unjustifiably  high,  while  several  stated 
that  a  7  percent  or  even  higher  rate  was 
an  appropriate  rate  for  the  various 
analyses. 

Commentators  seeking  a  higher  rate 
focused  on  consumer  impads,  while 
those  advocating  a  lower  rate  generally 
pointed  to  societal  benefits.  These 
different  perspectives  are  not  easily 
captured  in  a  single  discount  rate.  The 
Department  has  reconsidered  the  issue, 
and  has  decided  that  multiple  discount 
rates,  with  each  pertaining  to  a  different 
perspective,  are  warranted.  These 
difTerent  rates  (i.e.,  consumer, 
commercial  and  societal)  are  used  to 
capture  the  impacts  of  the  standards  on 
different  constituents.  The  consumer 
and  commercial  rates  are  used  to 
calculate  life-cycle  costs  for  purchasers 
of  residential  and  commert;ial  products, 
respectively.  The  social  discount  rate  is 
used  to  calculate  the  net  present  value 
of  standards  for  the  Nation  as  a  whole. 
Separate  rates,  therefore,  were  used  for 
the  consumer  sector,  the  commercial 
sector  (since  fluorescent  lamp  ballasts 
are  purchased  primarily  by  commercial 
firms),  and  for  society  as  a  whole.  This 
discussion  will  describe  the  derivations 
of  the  consunaer,  commercial  and  social 
discount  rates  that  were  used  in  the 
different  analyses. 

1.  Consumer  discount  rate.  On 
November  17,  1989,  DOE  published  a 
final  rule  for  refrigerators,  refrigerator- 
freezers,  freezers,  and  small  gas  furnaces 
(54  FR  47916,  November  17,  1989), 
hereafter  referred  to  as  the  November 
1989  final  rule.  In  the  November  1989 
final  rule,  DOE  selected  a  7  percent 
discount  rate,  based  on  a  methodology 
derived  from  the  Couri  of  Appeals 
decision.  Natural  Resources  Defense 
Council  V.  Henington,  768  F.2d  1355, 
1406  P.C.  Cir  1985)  As  d-.russed  in 
the  November  1989  final  ruia,  the 
applicability  of  the  court  decision 
changed  somewhat  with  the  passage  of 
the  Tax  Reform  Act  of  1986  (fub.  L  99- 
514).  The  Tax  Reform  Act  phased  out 
the  deductibility  of  interest  paid  on 
consumer  loans.  Based  on  the  revised 
methodology,  DOE  calculated  a  range  of 
discount  rates  that  consumers  incur; 
this  range  is  from  less  than  1  percent  to 
slightly  more  than  15  percent.  As 
explained  in  the  November  1989  final 
rule,  DOE  selected  7  percent  for  the 


'  Comments  on  the  advance  notice  of  proposed 
njlemakJng  have  been  assigned  docket  numbers  and 
have  been  numtiered  consecutively. 


analysis  fw  purposes  of  that  rulemaking 
proceeding  because  it  was  near  the  mid- 
point of  the  potential  consumer 
discount  rates.  In  addition,  DOE 
believes  that  the  approach  is  reasonable 
in  that  it  was  related  to  the  opportunity 
cost  of  money  for  purchasing  consumer 
durables.  As  such,  it  was  justified  in 
terms  of  ahemate  consumer  purchases 
that  are  foregone  in  order  to  finance  the 
purchases  of  appliances. 

In  a  subsequent  final  rule  on  energy 
conservation  standards  for  dishwashers, 
clothes  washers,  and  clothes  dryers  (56 
FR  22250,  May  14.  1991),  hereafter 
referred  to  as  the  May  1991  final  rule, 
the  Department  restated  that  the  7 
percent  rate  was  near  the  mid-point  of 
the  range  of  con.sumer  finance  rates  for 
the  purchase  of  appliances.  It  was 
further  stated  that  if  the  Department 
could  obtain  data  on  the  methods  that 
consumers  use  to  purchase  appliances, 
it  could  develop  a  weighted-average, 
real,  after-tax  finance  rate  to  use  as  a 
consumer  discount  rate  in  the  analysis. 

In  its  comments  on  the  September 
1990  advance  notice.  Whirlpool 
Corporation  offered  estimates  of 
consumer  financing  of  purchases  of  its 
equipment:  40  percent  of  retail  sales  are 
paid  in  cash;  35  p)ercent  use  credit 
cards;  25  percent  use  retailer  loans. 
These  figures  excluded  new  home 
construction,  which  accounts  for 
approximately  25  percent  of  Whirlpool 
Corporation's  total  sales,  (Whirlpool 
Corporation,  No.  31  at  1-2  and 
Appendix  1.) 

While  Whirlpool  Corporation 
represents  only  one  source  of  data,  the 
Department  has  no  reason  to  believe 
that  Whirlpool  Corporation's  customers 
differ  from  those  of  other  manufacturers, 
and,  therefore,  accepted  Whirlpool 
Corporation's  estimates  as 
representative. 

These  numbers  were  applied  to  the 
real,  after-tax  finance  rates  that  are 
incurred  by  consumers,  as  reported  in 
the  November  1989  final  rule.  Those 
rates  were  estimated  to  be  just  over  3 
percent  for  appliances  purchased  as  part 
of  a  new  home  (whose  finance  rate  is  a 
tax-deductible  mortgage  interest  rate),  to 
slightly  under  1  percent  for  cash 
purchases,  to  more  than  15  perce.nt  for 
credit  card  purchases. 

When  these  rates  were  applied  to 
Whirlpool  Corporation's  estimates,  the 
resulting  weighted-average,  real,  after- 
tax rate  incurred  by  consumers  in 
appliance  purchases  was  approximately 
6  percent.  The  Department,  then,  used 
6  percent  for  the  consumer  discount  rate 
in  t.he  analyses,  with  sensitivities  at  4 
and  10  percent.  The  Department 
believes  that  this  range  of  discount 
sensitivities  will  capture  the  real,  after- 
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tax  rates  that  consumers  encounter  in 
financing  the  purchase  of  an  appliance. 

The  Department  recognizes  nowever. 
that  there  remains  considerable 
uncertainty  in  this  estimate  of  the 
average  consumer  discount  rate.  There 
are  numerous  possible  financial 
interactions  that  could  be  involved  in 
the  purchase  of  an  appliance.  For 
example,  a  credit  card  purchase  could 
be  paid  in  full  within  the  customary 
billing  grace  period,  thereby  being 
exempt  from  finance  charges,  and,  in 
effect,  resembling  a  cash  purchase.  This 
would  tend  to  put  dovxTivvard  pressure 
on  the  weighted-average  range  of 
purchase  financing  choices.  On  the 
other  hand,  a  cash  purchase  may 
actually  be  financed,  indirectly,  by  an 
increase  in  credit  card  debt.  This  would 
tend  to  put  upward  pressure  on  the 
weighted-average  range  of  purchase 
finance  rates.  Furthermore,  this  analysis 
does  not  take  into  account  var>'ing 
consumer  perceptions  of  the  value  of 
reducing  current  consumption  in  favor 
of  longer-  term  financial  gains.  For  these 
reasons,  the  Department  continues  to 
solicit  data  that  might  provide  a  more 
complete  basis  for  the  derivation  of  a 
consumer  discount  rate  used  in  these 
analyses. 

Furthermore,  while  financing  rates 
may  indicate  the  direct  financial  impact 
to  consumers  of  an  investment  in 
increased  efficiency,  they  do  not  reflect 
either  other  types  of  investments 
available  to  them,  or  varying  consumer 
perceptions  of  the  value  of  reducing 
current  consumption  in  favor  of  longer- 
term  financial  gains.  For  example,  what 
value  of  energy  savings  does  a  consumer 
need  to  receive  from  an  investment  in 
an  energy  efficient  refrigerator  in  order 
to  justify  reducing  savings,  increasing 
debt,  or  delaying  the  purchase  of  other 
consumer  goods? 

The  costs  of  consumer  financing  does 
not  indicate  whether  there  are  similar 
investment  opportunities,  available  to 
most  consumers,  that  produce  higher 
rates  of  return.  For  e.xample.  are  there 
home  improvements  or  other 
investments  that  could  be  made  by  most 
consumers  that  would  have  higher  rates 
of  return  than  an  investment  in  an 
energy -efficient  appliance?  Also,  a 
consumer  discount  rate  based  on 
consumer  financing  expenses  does  not 
fully  account  for  the  risks  of  individual 
consumer  investments  in  improved 
appliance  efficiency.  For  e.xample.  the 
actual  rates  of  return  experienced  by 
individual  consumers  may  vary  widely 
depending  on  energy  prices,  appliance 
usage  and  useful  life. 

Some  have  argued  that  implicit 
discount  rates  estimated  through  an 
examination  of  actual  consumer 


purchases  of  appliances  and  related 
consumer  equipment  would  be  a  better 
basis  for  the  consumer  discount  rate 
used  under  this  program.  Various 
studies  have  indicated  that  these 
implicit  discount  rates  range  from  3 
percent  to  as  high  as  100  percent  (or 
more)  for  certain  appliances.  However, 
because  implicit  discount  rates  are 
based  on  actual  consumer  purchase 
behavior,  they  also  reflect  the  extent  to 
which  the  numerous  potential  market 
failures  in  energy  efficiency  investments 
occur,  such  as  inadequate  information, 
conflicting  owner/renter  incentives,  and 
second  party  (builder/contractor) 
purchases.  One  of  the  major  reasons 
why  Federal  appliance  efficiency 
standards  were  originally  established 
was  to  overcome  these  market  failures 
regarding  investment  in  energy 
efficiency.  Consequently,  DOE  does  not 
believe  unadjusted  (i.e..  not  corrected 
for  potential  biases)  discount  rates 
derived  from  actual  consumer  behavior 
should  be  used  in  evaluating  the 
economic  impact  of  proposed  standards 
on  consumers. 

This  conclusion  appears  to  be 
supported  by  court  rulings  affecting  the 
program.  In  Natural  Fesources  Defense 
Council  V.  Herrington.  768  F.2d  1355, 
1406  (DC  Cir.  1985).  the  court  stated 
that  "the  entire  point  of  a  mandatory 
program  was  to  change  consumer 
behavior"  and  "the  fact  that  consumers 
demand  short  payback  periods  was 
itself  a  major  cause  of  the  market  failure 
that  Congress  hoped  to  correct."  The 
Department  believes  that  the  intent  of 
the  legislation  which  established  the 
appliance  standards  program  is  to 
achieve  energy  savings  which  are  being 
foregone  because  of  market  failures 
which  distort  consumer  decision- 
making (and  behavior)  from  investing  in 
energ)'  efficiency. 

However,  if  information  were 
available  on  the  implicit  discount  rates 
revealed  by  consumer  decision-making 
in  the  absence  of  any  significant  market- 
failure  biases,  it  might  provide  a  better 
basis  for  the  discount  rates  to  be  used 
in  assessing  the  impacts  on  consumers 
of  proposed  appliance  efficiency 
standards.  Another  approach  might  be 
to  examine  the  rate  of  return  consumers 
would  require  from  other  fi.xed 
investments  of  comparable  risk  and 
liquidity.  The  Department  solicits 
information  on  the  results  of  any 
analyses  that  could  support  the 
derivation  of  discount  rates  using  either 
of  these  approaches. 

On  the  other  hand,  the  nature  of  the 
appliance  standards  program  may  imply 
that  a  household  average  required  rate 
of  return,  whether  based  on  actual 
appliance  purchase  decisions  (in  the 


absence  of  potential  market  failure 
distortions)  or  on  comparable 
investments,  may  understate  the 
appropriate  rate.  Because  the  Act 
requires  minimum  standards,  their 
effect  is  generally  greater  on  the  low- 
efficiency,  low  purchase-price  end  of 
the  market,  sometimes  eliminating  the 
lowest-priced  models.  To  the  extent  that 
low-income  households  purchase  a 
disproportionate  share  of  these  low- 
efficiency/low-price  appliances,  they 
will  be  disproportionately  represented 
among  the  affected  consumers. 

At  the  same  time,  limited  empirical 
research  a  suggests  that  these 
households  exhibit  higher-than-average 
discount  rates  (i.e..  required  rates  of 
return)  across  all  of  their  time-sensitive 
decisions,  including  (but  not  limited  to) 
their  appliance  purchases.  If.  indeed, 
these  households  are  disproportionately 
affected  by  standards,  their  discount 
rates  would  need  to  be  given  greater 
weight  in  determining  the  effects  of 
alternative  standard  levels  on 
consumers.  The  Department  seeks 
comment  on  this  issue. 

Based  on  the  information  now 
available,  it  appears  that  the  average 
consumer  discount  rate  lies  in  the  range 
of  4  to  10  percent.  As  discussed  above, 
the  Department  has  used  a  6  percent 
consumer  discount  rate  for  the  analyses 
in  this  rulemaking.  The  E>epartment  has 
conducted  sensitivity  analyses  using  the 
4  to  10  percent  range  and  will  continue 
to  selicit  data  and  comments  that  would 
provide  a  better  basis  for  the  derivation 
of  consumer  discount  rates. 

2.  Commercial  discount  rate.  For  a 
discount  rate  that  would  be  applicable 
in  the  fluorescent  ballast  analysis,  the 
Department  believes  that  one  based  on 
consumer  expenses  is  inappropriate;  the 
rate  should  be  based  on  costs  in  the 
commercial  sector,  since  fluorescent 
lamp  ballasts  are  purchased  for  use 
primarily  in  that  sector.  In  developing  a 
rate  for  use  in  the  commercial  sector, 
the  Department  considered  a  procedure 
similar  to  the  procedure  used  to  develop 
a  consumer  discount  rate,  and  examined 
possible  methods  of  financing  purchases 
of  more  efficient  lighting  equipment. 
One  such  method  would  be  to  finance 
a  loan.  For  the  most  credit-worthy 
customers,  the  prime  rate  of  interest 
would  be  applicable.  Tables  15  and  21 
of  the  DRI/McGraw-Hill  Feviewofthe 
U.S.  Economy:  Long-Range  Focus; 
Winter  1990-91  presented  forecasts  of 
prime  interest  rates  and  percentage 
changes  in  the  consumer  price  index 
(CPI)  for  each  year  between  1995  and 


"Train.  Kenneth.  Di»couni  Raiet  in  Consumers' 
Energy-Related  Decision*:  A  Re\iew  of  the 
Litei^tur«;  Energy.  Decennber  1985. 


10472 


Federal  Register  /  Vol.  M,  No.  43  /  Friday,  March  4,  1994  /  Proposed  Rules 


2015.  During  this  period,  the  prime  rate 
is  expected  to  be  fairly  stable,  ranging 
from  8.37  percent  to  8.50  percent.  The 
cha.nges  in  the  consumer  price  index  are 
projected  to  range  from  3.88  percent  to 
4.90  percent.  The  resulting  real  rates  of 
interest  are  projetled  to  range  from  3.55 
percent  in  2014  to  4.64  percent  in  1995, 
with  a  21  year  average  of  3.85  percent. 

Most  companies,  of  course,  are  not 
eligible  for  prime-rate  loans.  For  them, 
the  terms  of  borrowing  are  generally  less 
favorable.  While  DRL'McGraw-Hill  does 
not  forecast  long-term,  non-prime  loan 
rates,  some  insight  can  be  gained  from 
how  such  loans  rates  differ  from  prime 
loan  rates. 

Based  on  a  telephone  conversation 
with  the  Federal  Reserve  System,  DOE 
learned  that  most  commercial  loans 
were  in  the  6  percent  to  15  percent 
range.  Using  the  higher  rate,  15  percent, 
and  deducting  the  applicable  changes  in 
the  consumer  price  index,  the 
Department  calculated  real  rates  of 
interest  ranging  from  10.1  percent  in 
2014  to  11.2  percent  in  1995,  with  a  21- 
year  average  of  10.46  percent. 

Alternatively,  the  Department  looked 
at  the  divergence  of  the  15  percent  loans 
from  the  then  current  prime  rate;  such 
loans  were  50  percent  greater  than  the 
10  percent  prime  rate  prevailing  in 
1990.  By  applying  a  50  percent  increa.se 
to  the  projected  prime  interest  rates,  the 
Department  obtained  nominal  rates  of 
interest  of  12.56  percent  to  12.75 
p*>rcent.  After  a  deduction  of  the 
expected  changes  in  the  consumer  price 
index,  real  rates  of  interest  ranged  from 
7.76  percent  to  9.87  percent,  averaging 
8.05  percent  over  the  21=year  period. 

Another  possible  financing 
mechanism  would  be  for  the 
corporation  to  finance  the  purchase  of 
the  more  efficient  equipment  by 
dispiac  ina  investment  capital.  In  Table 
8  of  DRI/McGrQw-HiU's  forecasts,  there 
are  annual  protections  of  the  after-tax 
costs  of  financial  capital  for  each  year 
between  1995  and  2015.  After 
converting  the  numbers  to  pre-tax  costs, 
and  after  deducting  the  expected 
changes  in  the  consumer  price  index, 
the  Department  obtained  the  respective 
real  rites  of  interest.  Tbo  costs  of 
financial  capital  are  projected  to  range 
from  11.61  percent  in  1995  to  12.86 
percent  in  2015.  The  consumer  price 
index  rates  forecasts  are  the  same  as 
before,  and  the  resulting  real  finance 
rates  range  from  7.67  percent  in  2000  to 
7.96  percent  in  2015,  vkrith  the  21-year 
average  being  7.86  percent. 

Of  tne  different  possible  means  of 
companies  paying  for  conservation 
improvements  in  lighting  equipment. 
the  range  of  real  rates  of  interest  is  from 
3.55  percent  to  11.12  percent. 


Economic  theory  suggests  that  in 
deriving  a  commercial  discount  rate,  the 
Department  should  consider  the 
opportunity  costs  of  commercial 
investments  that  were  foregone. 
Therefore,  the  Department  also 
investigated  real  rates  of  return  from 
commercial  investment  activities 
between  1961  and  1990.  These  data 
were  compiled  from  Annual  Statistical 
Digests  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  The  variables 
that  were  examined  were  commercial 
trade  credit,  i.e.,  bankers  acceptances; 
time  deposits,  i.e.  certificates  of 
deposits;  U.S.  Treasury  securities;  and 
commercial  paper.  During  the  30-year     - 
period,  the  average  real  investment 
returns  realized  in  the  commercial 
sector  ranged  from  2.02  percent  for 
bankers'  acceptances  (which  constituted 
70  percent  of  the  investment  dollars),  to 
2.29  percent  for  investments  in  Treasury 
securities  (which  constituted  9  percent 
of  commercial  investment  dollars). 

When  more  risky  investments,  such  as 
tax-exempt  (class  B)  and  corporate  (.^A) 
bonds  were  examined,  their  real  rates 
were  1.27  percent  and  3.52  percent, 
respectively,  over  the  1970-to-1986 
period.  These  real  rates;  too.  were 
substantially  outside  of  the  purchase 
finance  range.  The  real  rates  for  such 
bonds  in  earlier  years  also  fell  below  the 
purchase  financing  range  of  rates. 

After  considering  the  above,  the 
Department  elected  to  use  four  percent 
as  the  commercial  discount  rate.  The 
Department  believes  that  this  rate 
approximates  the  real  costs  likely  to  be 
incurred  by  private  businesses  which 
are  able  to  finance  small  additional 
investments  in  energy  efficiency  by 
reducing  relatively  liquid  corporate 
investments,  e.g.,  bankers'  acceptances, 
or  by  obtaining  loans  at  or  near  the 
prime  interest  rate,  without  diminibhing 
their  normal  business  investment. 

However,  if  increasing  investments  in 
more  energy  efficient  technology  are 
assumed  to  displace  other,  more 
profitable  business  investments,  or 
would  require  loans  evallabie  only  at 
more  typical  commercial  interest  rates, 
the  approximate  discount  rate  would  be 
higher.  For  example,  between  1980  and 
1991,  the  real  rates  of  return  to 
nonfinancial  corporations  averaged 
between  7  and  8  percent  based  on  data 
contained  in  Table  1.16  of  the  National 
Income  and  Product  Accounts,  as 
presented  in  trie  Department  of 
Conimerce's  Survey  of  Current  Business 
and,  as  noted  above,  real  commercial 
interest  rates  often  exceeded  7  percent. 

The  Department  invites  comment  on 
the  most  appropriate  methodology  upon 
which  to  base  the  commercial  discount 
rate  and  the  best  types  and  sources  of 


data  to  use  in  the  calculation  of  this 
rate. 

3.  Social  discount  rate.  In  identifying 
a  discount  rate  that  is  appropriate  for 
use  in  calculating  benefits  to  the  Nation 
as  a  whole,  the  Department  must 
consider  the  opportunity  costs  of 
devoting  more  economic  resources  to 
the  production  and  purchase  of  .Tiore 
energy-efficient  appliances  and  fewer 
national  resources  to  other  alternative 
types  of  investment.  It  is  not  necessary, 
however,  to  determine  the 
characteristics  of  specific  classes  of 
consumers  or  businesses  directly 
impacted  by  the  proposed  standard.  For 
these  reasons,  a  broad  measure  of  the 
average  rates  of  return  earned  by 
economic  investment  throughout  the 
United  States  is  the  most  useful  basis  for 
a  social  discount  rate. 

Using  this  approach,  the  Office  of 
Management  and  Budget  prepared  a 
Background  on  OMB's  Discount  P^te 
Guidance  in  November  of  1992, 
containing  an  analysis  of  the  average 
annual  real  rate  of  return  earned  on 
investments  made  since  1960  in 
nonfinancial  corporations,  non- 
corporate farm  and  non-farm 
proprietorships,  and  owner-occupied 
housing  in  the  United  States.  The 
results  of  this  analysis  indicated  that 
since  1980,  the  annual  real  rate  of  return 
for  these  categories  of  investments 
averaged  slightly  more  than  7  percent, 
ranging  from  a  low  of  about  4  percent 
for  owner-occupied  housing  (which 
represented  about  43  percent  of  total 
capital  assets  in  1991  of  about  Si  5 
trillion)  to  a  high  of  about  9  percent  on 
non-corporate  farm  and  non-farm 
capital  (which  represented  about  23 
percent  of  the  total).  Between  1960  and 
1980,  the  average  real  rate  of  return  en 
capital  was  higher,  averaging  about  8.5 
percent  in  the  1970's  and  about  11.2 
percent  in  the  1960's.  As  a  result  of  this 
analysis,  the  Office  of  Management  and 
Budget  chose  to  designate  7  percent  as 
the  social  discount  rate  specified  in 
revisions  to  Office  of  Management  and 
Budget  Circular  A-94  issued  on 
November  10. 1992  (57  FR  53519).  In 
that  revised  circ-ular.  Office  of 
Management  and  Budget  established. 
inter  alia,  discount  rate  guidance  for 
benefit-cost  analyses  of  regulatory 
programs  that  provide  benefits  and  costs 
to  the  general  public. 

An  alternative  method  for  deriving 
such  social  discount  rate  might  be  broad 
measures  of  ihe  costs  of  financing 
capital  investments  in  the  United  States. 
One  such  measure  is  the  Federal 
Government's  cost  of  borrowing  or  the 
interest  rate  that  is  payable  on  long-term 
Government  securities.  Another  might 
be  the  prime  interest  rate  available  to 
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major  corporate  borrowers.  In  order  to 
derive  a  real  discount  rate  from  either  of 
these  measures  tlie  relevant  interest  rate 
would  be  adjusted  for  inflation. 

With  regard  to  long-term  Government 
securities  as  an  example,  the  nominal 
rates  during  June  1991  on  Government 
securities  raaturing  between  the  years 
2000  and  2015  averaged  8.55  percent. 
Adjusted  by  long  term  foreca.<;ts  of 
inflation,  the  rate  would  be 
approMraately  4  percent.  Because  the 
Government  borrowing  rate  most 
accurately  reflects  the  direct  cost  to  the 
Government  of  added  inx-estment,  the 
Office  of  Management  and  Budget  has 
used  this  approach  as  the  basis  for 
discount  rates  used  in  evaluating 
Federal  investments  which  directly 
affect  Federal  costs  (such  as  energv' 
efficiency  investments  in  Federal 
facilities).  Using  the  prime  interest  rate 
or  some  combination  of  rates  to  reflect 
non-Federal  financing  costs  would 
result  in  somewhat  higher  rates. 

As  indicated  above,  because  the  cost 
of  financing  addilional  capital 
investments  does  not  reflect  the  full 
opportunity  cost  of  shifting  private 
investment  from  one  area  to  another,  it 
is  not  considered  to  be  a  good  basis  for 
deriving  discount  rates.  ¥<jt  this  reason. 
DOE  is  now  propostni;  the  use  of  a  7 
percent  social  discount  rate  in  National 
net  present  value  calculations,  although 
it  will  also  perform  sensitivity  analyses 
at  4  percent  and  10  percent.  The 
Department  seeks  comment  on 
appropriate  discount  rates  for  the 
analysis. 

Life-Cycle  Cost  Analysis 

Another  consumer  issue  that  drew  a 
considerable  number  of  comments  was 
the  suggestion  that  in  its  life-cycle  cost 
analyses,  the  Department  include  any 
additional  installation  and  maintenance 
expenses  that  may  result  from 
conservation  standards.  (Southern  Gas 
Association,  No.  4  at  10;  Energen,  No. 
12  at  2;  American  Ges  Association,  No. 
23  at  2,  Florida  Energy  Offioe.  No.  42  at 
1;  Southern  Natural  Cias  Company.  No. 
46  at  1;  Montana-Dakota  Utilities 
Company,  No.  54  at  4;  Laclede  Gns 
Company,  No.  55  at  4;  Oklahoma 
Natural  Gas  Company,  No.  57  at  3; 
ENTEX,  No.  58  at  4-5;  Gas  Research 
Institute.  No,  59  at  1;  Arkansas  Western 
C^s  Company,  No.  64  at  7;  Piedmont 
Natural  Gas  Company.  No.  71c  at  4; 
Public  Service  Company  of  North 
Carolina,  Inc..  No.  74  at  4;  Southern 
California  Gas  Company,  No.  79  at  1; 
and  Louisiana  Gas  Service  Company. 
No.  81  at  2). 

In  each  of  the  consumer  analyses, 
such  as  payback  and  life-cycle  costs,  the 
Department  did  iiKdude  all  incremental 


expenses  caused  by  standards  For  those 
design  options  entailing  additional 
maintenance  expenses  (beyond  the  base 
case),  the  incremental  maintenance 
e.xpenses  were  included  in  the 
consumer  price  of  the  design  option. 
Installation  expenses  that  were  specific 
to  the  design  option  and  independent  of 
the  application  were  also  included  in 
the  consumer  price  of  the  design  option. 

Regional  and  Other  Variations  in 
Impacts 

Several  comments  recommended  that 
the  Department  iook  at  regional 
variations  in  usages  of  some  climate- 
sensitive  products,  e.g..  direct  heating 
equipment.  (Southern  Gas  Association, 
No.  4  at  10;  United  Texas  Transmission 
Company,  No.  26  at  3;  Florida  Energy 
Office.  No.  42  at  1;  Arkansas  Western 
Gas  Company.  No.  64  at  3;  and 
Minnegasco,  No.  B3  at  2.). 

The  standards  analysis  assumes  that 
nationwide  average  apphance  usage 
rates,  energy  prices,  and  efficiency 
applied  to  all  consumers  in  all  areas  of 
the  nation,  although  the  Department 
recognizes  that  there  exist  large 
variations  in  each  of  these  factors. 
However,  the  Department  did  conduct  a 
sensitivity  analysis  on  the  lite-cycle  cost 
for  energy  prices  by  substitutir^  various 
high  and  low  regional  prices  for 
national  prices.  The  results  of  these 
sensitivities  are  presented  in  the 
Technical  Support  Document.  See 
Technical  Support  Document,  Chapter 
4.  However,  these  sensitivity  analyses 
were  performed  at  the  national  level, 
and  no  effort  is  made  to  Link  them  with 
anv  specific  population  groups. 

The  Department  seeks  information 
concerning  the  extent  to  which  any 
proposed  national  efficiency  standard  is 
likely  to  affect  identifiable  groups  of 
consumers  disproportionally  and  how 
best  to  consider  such  impacts  in  the 
selection  of  efficiency  standard  levels. 
The  Department  is  also  seeking 
additional  data  to  help  it  better  assess 
the  disproportionate  impacts  on  such 
groups. 

Usage 

On  a  related  issue,  numerous 
comments  suggested  that  the  usage 
variables  the  Department  should  use  are 
those  that  are  calculated  from  field 
usage  data.  In  addition,  many  of  the 
comments  provided  estimates  of  annual 
operating  expenses  of  se\eral  of  the 
appliances,  e.g.  water  heaters,  direct 
heating  equipment,  and  ranges  and 
ovens.  (Southern  Gas  Association  No.  4 

at  4; American  Council  for  an 

Energy  Efficient  Economy,  No.  6  at  2; 
Whirlpool  Corporation.  No.  31  at  17, 19; 
Washington  Gas  Light,  No.  37  at  5;  Lone 


Star  Gas  Company.  No.  39  at  3;  Gas 
Appliance  Manufacturers  Association. 
No.  40  at  8;  Columbia  Gas,  No.  45  at  3; 
Southern  Natural  Gas  Company.  No.  46 
at  1;  Montana-Dakota  Utilities 
Company.  No.  54  at  3;  Laclede.  No.  55 
at  4;  Oklahoma  Natural  Gas  Ck)mpany. 
No.  57  at  3.  5;  Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
36;  Arkansas  Western  Gas  Company. 
No.  64  at  6;  Peoples  Natural  Gas 
Company,  No.  65  at  1;  Northern 
Minnesota  Utilities,  No.  68  at  1; 
Miruiegasco,  No.  83  at  2;  and  Flair.  No. 
85  at  2). 

The  Department  appreciates  the  data 
it  received.  The  Department  also 
obtained  data  on  unit  energy 
consumption  by  appliance  type, 
principally  from  utility  companies.  The 
Department  reviewed  the  data  received 
from  all  sources  and  generated  what  it 
beliex'ES  are  the  best  estimates  of  energy 
consumption  which  are  contained  in  the 
proposed  test  procedure  amendments 
for  mobile  home  furnaces,  direct  heating 
equipment,  pool  heaters  and  kitchen 
ranges  and  ovens  disciissed  above,  and 
were  used  in  the  analyses  for  today's 
notice. 

As  noted  abo\'e.  regional  energy 
prices  were  used  m  sensitirity  analyses. 
Additionally,  m  the  profKJsed  test 
procedure  amendments,  the  usage  for 
mobile  home  furnaces  and  direct 
heating  equipment  have  been  modified 
from  a  national  basis  to  a  regional  one 
to  refiect  the  mostly  regional 
distribution  of  these  products. 

Rebound  Effect 

Two  comments  raised  the  issue  of 
rebound  effects,  which  occur  when  an 
appliance  that  is  made  more  efficient  is 
used  more  intensively,  so  that  the 
expected  energy  savings  from  the 
efficiency  improvement  do  not  fully 
materialize.  (American  Council  for  an 
Energy  Efficient  Economy.  No.  6  at  5; 
Washington  Gas  Light.  No.  37  at  2). 
American  Council  for  an  Energy 
Efficient  Economy  commented  that  the 
consumer  sees  anid  reacts  to  his  or  her 
total  utility  bill,  so  any  efficiency 
change  in  a  particular  product  that  has 
a  small  impact  on  his  or  her  total  utility 
bill  should  not  affect  usage  behavior. 
Washington  Gas  Light  suggested  that 
usage  elasticities  should  be  decided  by- 
rigorous  analyses  of  regional  appliance 
usage  characteristics. 

In  this  rulemaking,  the  rebound 
effects  assumed  were:  30  percent  for 
direct  heating  eqiiipment  and  mobile 
home  furnaces.  20  percent  for  room  air 
conditioners,  and  10  percent  for  ranges 
and  ovens.  These  percentages  represent 
the  amounts  by  which  the  potential 
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energy  savings  from  standards  are 
reduced. 

There  is,  however,  an  argument  that 
the  usage  elasticities/rebound  effects  for 
at  least  some  household  uses  of  energy 
may  be  substantial.  Within  a  household, 
the  price  elasticity  of  demand  will  be  an 
average  of  the  elasticities  of  demand  for 
each  end  use.  e.g.  appliance.  For 
example,  suppose  the  price  elasticity  of 
demand  at  the  household  level  is  .3.  If 
some  levels  of  appliance  usage  (say 
refrigerators)  are  insensitive  to  price 
changes,  i.e..  zero  elasticity,  then  at  least 
one  other  use  must  have  an  elasticity  in 
excess  of  .3. 

If  the  usage  elasticity  for  a  product  is 
identical  to  the  price  elasticity  of 
demand  for  the  energy  the  product  uses, 
then  it  follows  that  the  weighted  average 
of  the  usage  elasticities  of  all  household 
u.ses  must  equal  the  household  price 
elasticity  of  demand.  Since  the 
appliances  subject  to  energy  efficiency 
standards  account  for  more  than  80 
percent  of  household  consumption,  it 
would  be  unlikely  that  all  appliances 
would  have  usage  elasticities  less  that 
the  overall  household  price  elasticity  of 
demand. 

According  to  the  Energy  Information 
Administration,  the  household  price 
elasticity  of  demand  for  electricity  is 
about  .15  in  the  short  run  and  upward 
of  .7  in  the  long  run.  Thus  usage 
elasticities,  should,  on  average 
approximate  these  estimates.  The 
Department  seeks  comments  on  this 
argument. 

Marginal  Electricity  Rates 

.\merican  Council  for  an  Energy 
Efficient  Economy.  Natural  Resources 
Defense  Council,  and  Washington  Gas 
Light  all  urged  the  Department  to  use 
marginal  electricity  rates  rather  than 
average  ones.  (American  Council  for  an 
Energy  Efficient  Economy.  No.  6  at  6; 
Natural  Resources  Defense  Council,  No. 
13  at  18;  and  Washington  Gas  Light,  No. 
37  at  3).  American  Council  for  an 
Energy  Efficient  Economy  and  Natural 
Resources  Defense  Council  both  stated 
that  since  room  air  conditioners  are  run 
disproportionately  during  periods  of 
peak  utility  load  (when  rates  are  the 
highest),  the  use  of  average  electricity 
rates  will  undervalue  the  electricity 
.savings  from  improved  efficiency. 

The  Department  agrees  that  use  of 
average  electricity  prices  can  produce 
inaccuracies  and  does  attempt  to  use 
energy  prices  specific  to  each  end  use. 
In  the  pas\  electricity  rates  have  been 
assumed  nigher  for  air  conditioning 
than  for  other  end  uses,  based  on  survey 
data  of  consum.er  expenditures, 
disaggregated  according  to  equipment 
ov\nership.  The  consumer  analysis  for 


this  proposed  rule  continues  to 
distinguish  energy  prices  by  end  use, 
based  on  such  survey  results. 

Washington  Gas  Light  added  that  in 
addition  to  using  marginal  electricity 
prices,  the  Department  should  use  the 
All-Ratepayers  Test  when  measuring  the 
cost  effectiveness  of  a  standard  level. 
This  test  was  developed  by  the 
California  Public  Utilities  Commission, 
and  it  measures  the  impact  of  an  action 
on  all  ratepayers,  including  non- 
participants  in  the  conservation  activity. 
(Washington  Gas  Light,  No.  37  at  13). 

In  this  program  the  Department 
examines  the  effect  of  energy  conserved 
by  each  purchaser  of  a  more  efficient 
appliance,  but  does  not  examine  the 
effects  that  the  aggregate  conservation 
effects  would  impose  on  the  rates 
charged  within  a  given  utility.  The 
impacts  on  any  system's  rates  from 
increased  energy  standards  would 
depend  on  the  participation  rates  of  its 
customers  in  the  conservation  activity 
and  the  particular  financial  position  of 
the  utility. 

Several  comments  discussed  the 
impact  of  energy  conserv^ation  standards 
on  low-income  people.  (Rocky 
Mountain  Institute,  No.  15  at  2; 
Southern  Union  Gas  Company,  .No.  46  at 
1;  Laclede,  No.  55  at  5;  Oklahoma 
Natural  Gas  Company.  No.  57  at  5;  and 
Public  Service  Company  of  North 
Carolina,  Inc..  No.  74  at  5).  While  the 
Rocky  Mountain  Institute  stated  that 
with  improved  energy  efficiency,  the 
prices  of  used  appliances  could  be 
expected  to  decline  in  the  short  run,  the 
other  comments  all  stated  that  the 
higher  prices  that  would  be  caused  by 
improved  efficiency  standards  on  new 
units  would  have  price-increasing 
effects  on  used  appliances  and, 
therefore,  be  harmful  for  lower-income 
and  elderly  consumers  on  fixed 
incomes. 

The  Department  conducted  literature 
searches  on  purchasing  and  usage 
decisions  in  low-income  households,  to 
determine  whether  the  inputs  of  the 
consumer  analysis  should  be  adjusted  to 
account  for  differences  between  low- 
and  average-income  households.  There 
was  no  information  available  on  which 
to  base  any  changes  to  the  consumer 
analysis. 

Lighting  Prices 

Another  consumer  issue  was  raised  by 
Valmont  Electric,  which  stated  that  new 
energy  conservation  standards  on 
fluorescent  ballasts  would  raise  the 
retail  prices  of  such  ballasts,  thereby 
impeding  the  conversion  from 
incandescent  lighting  to  fluorescent 
lighting.  (Valmont  Electric,  No.  16  at  2). 


Conversions  from  incandescent 
lighting  to  fluorescent  lighting  occurs 
principally  through  compact  fluorescent 
bulbs,  the  ballasts  of  which  are  not 
included  as  part  of  the  review  of  the 
legislated  fluorescent  ballast 
conservation  standards.  Any  revised 
energy  conservation  standards  on 
fluorescent  ballasts  will  not  affect  the 
prices  of  compact  fluorescent  bulbs  and 
thereby  slow  the  conversion  from 
incandescent  to  fluorescent  lighting. 

Heat  Pump  Water  Heaters 

On  the  issue  of  consumer  acceptance 
of  heat  pump  water  heaters,  Crispaire 
Corporation  stated  that  studies  show 
consumer  satisfaction  with  them. 
(Crispaire  Corporation.  No.  19  at  1).  In 
addition,  the  company  provided 
attachments  with  estimates  of  unit 
energy  consumption  and  annual 
performance  factors  for  heat  pump  and 
resistance  water  heaters. 

The  Department  appreciates  the 
information  provided  and  used  the  cited 
studies  in  developing  data  for  the 
consumer  analysis  and  forecasting 
efforts. 

Appliance  Lifetimes 

Two  comments  discussed  product 
lifetimes.  Wisconsin  Blue  Flame 
Council  stated  that  pilot  lights  decrease 
condensate,  thereby  extending  the  tank 
life  of  gas  water  heaters.  (Wisconsin 
Blue  Flame  Council,  No.  33  at  2). 

The  Department  based  product 
lifetimes  on  an  analysis  comparing 
recent  replacement  sales  to  historical 
shipments,  and  researched  the  effects  of 
particular  design  options  on  product 
life. 

Air  Energy  Heat  Systems  said  that  the 
lifetime  of  heat  pumps  for  pool  heaters 
is  approximately  the  same  as  for  air 
conditioning,  if  the  water  chemistry  of 
the  pool  is  maintained  in  proper 
balance.  (Air  Energy  Heat  Systems,  No. 
44  at  1). 

The  Department  did  not  analyze  heat 
pump  pool  heaters  because  no  test 
procedure  is  available. 

Modeling 

There  were  several  issues  raised  with 
regard  to  the  forecasting  efforts  in  the 
analyses.  For  example.  Natural 
Resources  Defense  Council  suggested 
that  the  Department  model  uncertainty, 
not  point  forecasts  in  economic  groulh 
and  consumer  choice  and  further 
suggested  that  the  Department  could 
model  uncertainties  in  economic  growth 
by  modeling  high-,  mid-,  and  low- 
growth  scenarios.  (Natural  Resources 
Defense  Council,  No.  13  at  35-36). 

The  Department  recognizes  that  all 
forecasts  contain  uncertainties.  The 
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principal  method  by  which  DOE  has 
accounted  for  uncertainties  has  been 
through  sensitivity  analyses,  which,  in 
the  past,  have  been  performed  on 
equipment  prices,  energy  prices, 
projected  equipment  efficiencies  and 
market  discount  rates  (the  last  of  which 
models  uncertainties  in  consumer 
choices  of  efficiency). 

The  Department  favors  an  explicit 
representation  of  the  uncertainty  in  the 
forecasts.  Qearly.  the  best 
representation  would  be  a  statistical 
treatment  of  the  uncertainty  in  each  of 
the  important  variables,  including  the 
coefficients  u.sed  in  the  Lawrence 
Berkeley  Laboratory  Residential  Energy 
Model.  At  this  time,  however,  such  a 
.specification  of  the  distribution  of  each 
of  the  variables  and  coefficients  does 
not  exist.  As  the  Lawrence  Berkeley 
Laboratory  Residential  Energy  Model  is 
updated,  such  distributions  will  be 
generated^  whidi  will  allow  the 
Department  to  work  towards  the 
capability  to  perform  an  uncertainty 
analysis  in  the  model.  Until  then,  the 
Department  will  model  uncertainties 
with  sensitivities. 

On  the  other  hand.  Natural  Resources 
Defense  Council  endorsed  the 
Department's  different  assumptions 
used  when  calculating  energy  savings 
and  net  present  value.  (Natural 
Resources  Defense  Council.  No.  13  at 
.36). 

For  this  rulemaking,  the  Department 
maintained  the  current  methodologies 
for  calculating  energy  savings  and  net 
present  value. 

Ballast  Energy;  Use  Forecasting 

Advance  Transformer  Company 
recommended  that  the  Department 
exclude  fluorescent  lamp  ballasts  from 
incorporation  in  the  Lawrence  Berkeley 
Laboratory  Residential  Energy  Model 
because  of  their  email  number  of  sales 
in  the  residential  sector.  (Advance 
Transformer  Company.  No.  25  at  3). 

The  Department  did  exclude 
fluorescent  lamp  ballasts  from 
incorporation  in  the  Lawrence  Berkeley 
Laboratory  Residential  Energy  Model 
Instead,  the  Department  analyzed 
fluorescent  lamp  ballasts  in  the 
commercial  sector  using  the  Electric 
Power  Research  Institute  end-use  model 
and  the  Commercial  Energy  End-Use 
Model. 

Television  Sets 

With  regard  to  television  power  and 
usage  forecasts,  the  Electronics 
Industries  Association  stated  that 
television  sets  of  newer  vintage  draw 
less  power  than  those  of  older  vintage. 
To  support  this,  Electronic  Industries 
Association  presented  data  for  the 


period  1967-1991.  (Electronic 
Industries  Association.  No.  30  at  2). 

Thomson  Consumer  Electronics.  Inc. 
provided  data  on  the  energy 
consumption  of  color  tele\'isions  by 
size,  and  asserted  that  the  most 
important  factor  in  energy  usage  is 
viewing  habits,  specifically,  the  number 
of  concurrently  operating  televisions  in 
a  household,  the  number  of  daily 
operating  hours  for  each  receiver,  and 
control  settings,  i.e..  brightness  and 
sound  levels.  (Thomson  Consumer 
Electronics.  Inc..  No.  49  at  3-5). 

The  Department  welcomes  the 
additional  data  provided  in  the 
comments.  The  Department  agrees  that 
the  energy  con.sumption  of  a  television 
set  is  a  function  of  vintage.  It  was 
included  in  a  previous  analysis^  and  is 
included  in  the  analysis  for  this 
proposed  rule. 

The  Department  also  agrees  that  the 
number  of  television  sets  per  household 
and  number  of  viewing  hours  are 
determinants  of  energy  usage,  and 
included  the.'.e  factors  in  its  forecasts. 
On  the  other  hand,  while  the 
Department  recognizes  that  control 
settings  are  important  it  does  not  expect 
them  to  be  different  in  the  future  than 
from  today,  and,  therefore,  it  did  not 
forecast  them. 

Lawrence  Berkeley  Laboratory 
Residential  Energy  Model 

Two  comments  addressed  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  methodology 
and  documentation.  Whirlpool 
Corporation  stated  that  it  had  no  strong 
concerns  with  the  Lawrence  Berkeley 
Laboratory  Residential  Energy  Model  at 
this  time.  (Whirlpool  Corporation.  No. 
31  at  1).  The  Florida  Energy  Office  said 
that  the  Department  should  document, 
well  before  the  final  rule,  all  model 
assumptions.  In  addition,  the  Florida 
Energy  Office  offered  to  provide  Florida- 
specific  data  to  the  Department.  (Florida 
Energy  Office,  No.  42  at  2.  6). 

The  Department  will  continue  to  use 
the  basic  LawTence  Berkeley  Laboratory 
Residential  Energy  Model  methodology, 
but  will  incorporate  updates  to  data  and 
coefficients  for  specific  products  as  new 
analyses  proceed.  The  model 
assumptions  and  data  for  this 
rulemaking  are  documented  in  the 
Technical  Support  Document 
accompanying  this  proposed  rule. 


Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model 

1.  Modeling.  There  were  numerous 
comments  on  the  manufacturer  impact 
analysis.  The  Association  of  Home 
Appliance  Manufacturers  and 
Whirlpool  Coqxjration  made  several 
suggestions  for  imprming  the  modeling 
of  manufacturer  impacts. 

The  Association  of  Home  Appliance 
Manufacturers  suggested  that  the 
Department  de\-ot8  more  modeling 
efforts  to  developing  demand  curi'es 
that  are  empirically  verifiable. 
(Association  of  Home  Appliance 
Manufacturers,  No.  6lA  at  66). 

In  response,  the  Department  notes 
that  many  of  the  demand  curves  used  in 
the  Lawrence  Berkeley  Laboratory- 
Manufacturer  Lnpact  Model  were 
derived  from  those  that  were 
empirically  estimated  by  Oak  Ridge 
National  Laboratory  in  1976. 'c  The 
Department  recognizes  that  a  project  to 
update  the  demand  cun'es  could  be 
useful,  considering  the  age  of  the  data 
currently  being  used.  The  Department 
does  not  believe  that  such  data  exist. 
However,  the  Department  requests  that 
if  such  data  does  exist  that  it  be 
submitted  as  comment  on  today's 
proposed  rule. 

2.  Product  mix.  The  Association  of 
Home  Appliance  Manufacturers  stated 
that  the  LauTence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  should,  but 
does  not.  take  into  account  the  effect 
that  standards  have  on  the  relative 
prices  among  product  classes,  which  in 
turn  will  change  the  product  mix 
demanded  by  the  market.  (Association 
of  Home  AppUance  Manufacturers.  No. 
6lAat67). 

The  Department  did  take  cross- 
elasticity  effects  into  account  in  the 
analysis  of  water  heaters  (between 
electric  and  gas  fuels)  where  they  were 
particularly  important,  and  will 
continue  to  look  for  instances  where 
such  effects  may  arise  in  order  to  take 
those  effects  into  account  as  warranted. 
(See  Technical  Support  Document, 
Volume  F.  Appendix  B). 

3.  Market  power.  The  Association  of 
Home  Appliance  Manufacturers  was 
critical  of  the  way  the  Department 
models  marketplace  monopsony  power, 
i.e.,  the  market  power  of  purchasers.  In 
its  critique,  the  Association  of  Home 
Appliance  Manufacturers  stated  that  the 
ability  of  manufacturers  to  pass  on 
increased  costs  to  the  consumer  is 
limited  because  their  customers  are 
primarily  a  group  of  lai^  and 
sophisticated  retailers  who  have 


"US  DOE  Technical  Suppor  Documenl:  Energy 
Conservation  Sundardt  tor  Consumer  Products; 
Refrigerattws.  Furnace*,  and  TeJpvision  Sets.  DOE/ 
CE-0239.  November  1988 


'"iua.  Kirstaod  Colon.  Fuel  Choice*  in  ibe 
Household  Secux.  ORNL  Keport  Con  3  Oak  Ridge 
National  l.^tioratorv.  1976. 
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significant  and  increasing  power  in  the 
maricetplace.  and  who  exert  downward 
pressure  on  the  retail  prices  of 
appliances.  It  further  stated  that  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  attempts  to 
model  the  situation  by  modeling  a  larger 
number  of  manufacturers  than  actually 
exist  in  the  marketplace.  The 
Association  of  Home  Appliance 
Manufacturers  said  that  no  theoretical 
underpinnings  were  given  for  this 
assertion  and  that  there  is  no  reason 
why  the  predictions  of  this  "false 
model"  should  have  any  resemblance  to 
what  actually  transpires  in  the  real 
world.  (Association  of  Home  Appliance 
Manufacturers,  No.  61A  at  67-68). 

The  Department  believes  that 
oligopsony  power  itself  could  probably 
be  modeled  analogously  to  oligopoly 
power.  There  is,  however,  no  accepted 
theory  on  the  modeling  of  an  industry 
characterized  fay  both  oligopoly  and 
oligopsony.  Thus,  DOE  detailed  the 
assumptions  and  relevant  mathematical 
derivations  of  the  approach  in  the 
aforementioned  Technical  Support 
Document  for  the  final  rule  for 
dishwashers,  clothes  washers,  and 
clothes  drj'ers.  The  approach  is  to 
increase  the  number  of  firms  input  into 
the  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  until  the 
markups  that  are  actually  observed  in 
the  marketplace  are  achieved;  this  is 
also  an  obvious  implication  of  The 
Association  of  Home  Appliance 
Manufacturers's  comments  that 
manufacturers'  ability  to  pass  on  costs  is 
limited.  In  fact,  the  most  prominent 
comments  from  a  review  panel  on  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  indicated  a 
concern  that  the  modeling  assumptions 
had  gone  too  far  in  the  direction  of 
reduced  markups,  n 

4.  Individual  firm.  There  were  also 
three  comments  critical  of  the 
Department's  modeling  of  an  individual 
firm.  It  was  argued  that  the  use  of  a 
"typical  firm"  does  not  address  the 
differential  impacts  of  standards  on 
companies,  e.g.,  sizes,  costs,  niche 
markets.  The  Association  of  Home 
Appliance  Manufacturers  insisted  that 
the  Department  could  address  the  lack 
of  data  in  performing  this  type  of 
analysis  by  researching  the  economic 
literature  or  by  developing  an  economic 
theory  of  how  different  classes  of 
manufacturers  would  be  affected  by 
standards.  Whirlpool  Corporation 
suggested  addressing  the  data  problem 
by  putting  a  range  on  the  cost  and 


"  LawTence  Berkeley  Laboratory,  Manufacturers 
Impact  .Model  (MIM)  External  Review  Panel 
Meeting.  )anuar>'  11.  1990. 


margin  data.  (Advance  Transformer,  No. 
25  at  3;  Whirlpool  Corporation,  No.  31 
at  1;  Association  of  Home  Appliance 
Manufacturers,  No.  61A  at  68-€9). 

The  problem  is  essentially  a  lack  of 
data.  The  Department's  review  of  the 
economic  literature  offered  no  solution 
to  this  problem.  The  Department  does 
analyze  the  cost  and  margin  data  (in 
addition  to  other  parameters)  by 
performing  a  sensitivity  analysis  where 
the  Department  changes  those 
parameters  (and  others)  in  the  model, 
and  tests  the  sensitivity  of  the  model's 
results. 

During  interviews  conducted  with 
manufacturers,  the  Department  asked  a 
series  of  questions  covering  the  effects 
of  firm  size  and  specialization.  To  date, 
DOE  has  not  been  given  information  by 
the  industry  to  draw  conclusions  about 
probable  effects. 

While  it  would  be  desirable  to  analyze 
the  impact  of  standards  on  the 
distribution  of  firms  in  an  industry, 
fundamentally,  this  requires  detailed 
information  on  how  individual  firms 
differ  from  the  norm. 

Stating  that  the  primary  concern  to 
manufacturers  is  the  short-run  industry 
impact  from  standards.  Whirlpool 
Corporation  and  the  Association  of 
Home  Appliance  Manufacturers  called 
for  the  Department  to  present  greater 
focus  on.  or  explanation  of,  short-run 
impacts.  (Whirlpool  Corporation,  No.  31 
at  1;  Association  of  Home  Appliance 
Manufacturers,  No.  61 A  at  69-70). 

There  are  limitations  to  such  an 
analysis.  While  general  impacts  may  be 
understood,  the  specific  details  of  how 
each  firm  reacts  at  each  point  of  the 
short-run  adjustment  process  are 
beyond  the  ability  of  economic  theory  to 
elucidate.  The  Department  believes  that 
it  has  treated  the  short  run  properly  by 
modeling  it  on  the  short-run  impact  of 
the  downturn  from  a  business  cycle.  In 
addition,  in  considering  standard  levels 
to  propose,  the  Department  did  take 
explicit  account  of  the  short-run 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results. 

The  Association  of  Home  Appliance 
Manufacturers  suggested  that  more 
detailed  analysis  of  the  impacts  on 
individual  firms  and  other  areas  should 
be  done.  The  Association  of  Home 
Appliance  Manufacturers  commented 
that  an  analysis  of  how  industry  will 
fare,  on  average,  belies  the  very  serious 
effects  that  adjustment  can  have, 
especially  if  standards  force  a  company 
in  a  small  community  to  close. 
Therefore,  it  is  important,  the 
Association  of  Home  Appliance 
Manufacturers  believes,  that  DOE 
evaluate  these  potential  short-term  and 
individual  company  impacts. 


(Association  of  Home  Appliance 
Manufacturers,  No  61A  at  70). 

In  the  analyses  to  date,  the 
Department  has  used  industry 
profitability  as  the  best  single  indicator 
of  plant  closures  and  other  significant 
disruptions  on  manufacturers.  Further, 
the  primary  impact  variables  of  returns 
on  equity,  net  income,  revenue,  price, 
and  shipments  have  been  presented  as 
the  best  summary  statistics  with  which 
to  capture  the  significant  impacts 
resulting  from  standards. 

5.  Multiple  standards.  In  another 
comment,  the  Association  of  Home 
Appliance  Manufacturers  stated  that 
firms  face  constraints  on  the  share  of 
their  resources  that  can  be  devoted  to 
meeting  each  new  wave  of  conservation 
standards  from  DOE.  The  cumulative 
impact  of  each  new  rulem.aking  on 
manufacturers'  resources  must  be 
considered  in  evaluating  manufacturer 
impacts.  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
70-72). 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  is  designed 
to  analyze  the  impact  of  standards  on 
industry  profitability  for  an  individual 
appliance.  To  date,  this  has  involved 
treating  each  manufacturer  of  a  subject 
product  as  a  separate  company. 
Recognizing,  however,  that  many  of  the 
manufacturers  produce  more  than  one 
appliance  type  subject  to  these 
rulemakings,  and  recognizing  that  those 
companies  may  have  limited  resources 
to  comply  with  the  requirements  of  all 
of  the  relevant  regulations,  the 
Department  is  presently  seeking 
approaches  to  account  for  the 
cumulative  effects  on  a  multi-product 
company  of  the  appliance  conservation 
standards  that  it  promulgates  and 
requests  comments  in  this  regard. 

6.  Variable  costs.  On  another 
manufacturer  issue.  Whirlpool 
Corporation  criticized  the  Department's 
assumption  that  pricing  relates  only  to 
variable  costs.  Whirlpool  Corporation 
suggested,  instead,  that  changes  in  fixed 
costs  do  have  an  impact  on  pricing  in 
an  industry.  (Whirlpool  Corporation, 
No.  31  at  1). 

The  Department  acknowledges  that 
firms  may  try  to  fiass  on  fixed  costs; 
however,  standard  economic  theory 
concludes  that  even  monopolists  will 
find  this  unprofitable,  and  will 
eventually  decide  not  to  try  it.  The 
Department  has  seen  no  argument  or 
evidence  to  the  contrary.  It  is  interesting 
to  note  that  if  Whirlpool  Corporation 
were  correct,  the  manufacturers  who 
decided  to  do  so  would  be  impacted  far 
more  favorably  by  standards  than  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  predicted. 
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Consumer  Demand 

Whirlpool  Corporation  stated  the 
Department  assumes  that  consumers 
will  pay  more  for  energy  efficiency. 
Whirlpool  Corporation  claims  studies 
have  shown  this  has  not  been  true.  In 
support.  Whirlpool  Corporation 
supplied  a  list  of  20  key  buying  factors 
from  an  August  1988  McKinsey  study. 
Energy  efficiency  placed  tenth  in 
consideration  for  kitchen  products. 
(Whirlpool  Corporation,  No.  31,  at 
Attachment  2). 

The  Etepartment  notes  that  energy 
efficiency  placed  ahead  of  other  factors 
such  as  "lowest  price  available  among 
similar  makes  and  models,"  "has  an 
extended  service  agreement  at  a  fair 
price,"  and  "runs  quietly."  These 
results  tend  to  support  the  Department's 
position  that  consumers  are  willing  to 
pay  for  energy  efficiency. 

Rebuttable  Presumption 

For  consideration  of  rebuttable 
presumptions,  the  Association  of  Home 
Appliance  Manufacturers  stated  that 
incremental  payback,  not  cumulative 
payback,  are  the  appropriate  payback  for 
standards.  {Association  of  Home 
Appliance  Manufacturers.  No.  61 A  at 
64). 

Since  the  legislation  requires  that 
payback  be  considered  from  a  standard 
luvel  compared  to  the  base  case,  DOE 
believes  that  only  cumulative  payback 
may  be  used  for  the  rebuttable 
presumption  determination, 
.additionally,  the  other  impacts  of 
appliance  conservation  standards  on 
energy  use.  consumers,  manufacturers, 
and  other  factors  were  determined  by 
comparing  projections  under  the  base 
case  12  with  the  projections  under  the 
proposed  standards. 

Standards  Decision  Making 

Natural  Resources  Defense  Council 
and  the  Rocky  Mountain  Institute 
addressed  the  Department's  standards 
selection  criteria.  Both  Natural 
Resources  Defense  Council  and  the 
Rocky  Mountain  Institute  stated  that  in 
deciding  the  economic  justification  of 
standards,  the  Department  should  not  be 
attempting  to  maximize  the  economic 
benefits  to  consumers,  but  should 
instead  be  maximizing  energy  savings. 
(Natural  Resources  Defense  Council.  No. 
13  at  16;  Rocky  Mountain  Institute,  No. 
15  at  2). 

In  response,  the  Department 
recognizes  that  the  basic  statutory 


'-The  base  case  assumes  implementation  of  ihe 
conservation  standards  that  were  set  by  the  Act  for 
central  air  conditioners  and  central  air  conditioning 
heat  pumps  and  furnaces  and  by  Department  of 
Enerjiy  rulemaking  in  the  ca.se  of  refrigerators- 
freezers  and  freewrs  and  small  gas  furnaces. 


direction  to  set  standards  is  to  achieve 
the  "maximum  improvement  in  energy 
efficiency  that  the  Secretary  determines 
is  technologically  feasible  and 
economically  justified"  (section 
325(I)(2)(A).  DOE  notes  that  the 
economic  impact  of  standards  on 
consumers  is  only  one  of  the  factors  the 
Department  considers  in  reaching  its 
decision  to  set  conservation  standards. 
Other  factors  include  impacts  on 
manufacturers  and  on  national  benefits 
and  costs.  However,  regarding  consumer 
benefits,  while  the  minimum  consumer 
life-cycle  cost  point  is  selected  as  a  trial 
standard  level,  and  in  many  cases,  the 
most  stringent  standard  level  that  the 
Secretary  determined  was  economically 
justified  coincided  with  that  level, 
several  of  the  proposed  standard  levels 
have  life-cycle  costs  that  exceed  the 
minimum  life-cycle  cost.  Thus, 
maximizing  consumer  benefits  does  not 
take  precedence  over  maximizing 
energy  savings. 

Natural  Resources  Defense  Council 
further  stated  that  in  deciding  on 
standard  levels,  the  Department  must 
first  consider  the  most  stringent  level  of 
efficiency,  i.e.,  the  "max  tech"  level, 
and  if  it  is  economically  justified.  DOE 
must  set  the  standard  at  that  level.  If  it 
is  not  economically  justified.  DOE  must 
then  consider  the  next  most  stringent 
level,  and  if  economically  justified,  set 
the  standard  at  that  level.  (Natural 
Resources  Defense  Council,  No.  13  at 
17). 

The  Department  does  consider 
candidate  standard  levels  in  this 
manner.  However,  in  making  its 
determination  as  to  whether  a  standard 
is  economically  justified,  the 
Department  considers  both:  The  benefits 
and  costs  of  the  standard  level  under 
consideration  relative  to  the  base  case: 
and  how  these  benefits  and  costs 
compare  to  the  benefits  and  costs  of 
other  standards  analyzed  by  the 
Department  in  the  technical  support 
document  for  this  rule. 

Currently  the  costs  and  benefits  of  all 
candidate  standard  levels  are  analyzed 
in  comparison  to  the  base  case. 
However,  it  is  possible  that  more  direct 
comparisons  of  the  impacts  of  different 
standard  levels  may  be  useful.  In  light 
of  the  above,  the  Department 
specifically  solicits  comment  on 
whether  any  incremental  perspectives 
would  be  useful  and  valid  in  the 
determination  as  to  whether  a  particular 
standard  level  is  "economically 
justified." 

The  Florida  Energy  Office  stated  that 
after  considering  all  relevant  costs  and 
benefits  over  the  life  of  the  appliance, 
the  Department  should  set  standards  at 
the  highest  levels  that  are  cost-effective 


to  the  nation.  (Florida  Energy  Office, 
No.  42  at  1). 

As  stated  above,  consideration  of  the 
national  costs  and  benefits  of  the 
impacts  of  candidate  standard  levels 
was  one  of  the  factors  considered  in  this 
rulemaking.  (See  Technical  Support 
Document,  Chapter  8.) 

External  Costs  and  Benefits 

A  number  of  comments  on  the 
Advance  Notice  of  Proposed 
Rulemaking  urged  the  Department  to 
consider  the  external  costs  and  benefits 
in  its  economic  analyses  of  the 
efficiency  standards  proposed  in  this 
Notice  of  Proposed  Rulemaking.  For 
example,  the  American  Council  for  an 
Energy  Efficient  Economy  suggested  that 
DOE  account  explicitly  for 
environmental  costs  in  its  economic 
analysis.  (American  Council  for  an 
Energy  Efficient  Economy,  No.  6  at  6,) 
In  addition.  Public  Citizen  stated  that 
the  Department  should  include  in  its 
analyses  all  external  costs  and  benefits, 
e.g.,  environmental  quality,  national 
security,  and  reduced  energy  imports. 
(Public  Citizen,  No.  7  at  4.) 

The  Sierra  Club  stated  that  the 
difference  between  "Consumer 
Analysis"  and  "Life-Cycle  Cost 
Analysis"  is  difficult  to  ascertain.  They 
urged  DOE  to  evaluate,  as  part  of  the 
Consumer  Analysis;  (a)  environmental 
external  costs;  and.  (b)  national  security 
and  balance-of-payments  costs  of 
increased/decreased  oil  consumption. 
(Sierra  Club.  No.  43  at  2.) 

The  Ohio  Office  of  the  Consumers' 
Council  said  that  the  consumer  and 
utility  analyses  should  include 
monetization  of  externalities 
(environmental  and  seciirity)  such  as 
sulfur  oxides,  carbon  monoxide,  carbon 
dioxide,  nitrogen  oxides,  particulate, 
and  other  air.  water,  and  land  use 
impacts  of  energy  production  and  use. 
Such  considerations  should  be 
consistent  with  current  trends  in  state 
utility  regulations.  (Ohio  Office  of  the 
Consumers'  Council.  No.  60  at  2.) 

The  Department  recognizes  that 
appliance  standards  may  generate 
external  societal  benefits  arising  from 
reductions  in  oil  imports,  and  emissions 
of  SO2.  NOx.  and  CO2  and  perhaps  other 
pollutants.  In  this  proposed  rulemaking, 
as  in  previous  rulemakings,  the 
Department  derives  the  quantities  of  oil 
savings  and  emissions  reductions 
associated  with  the  estimated  energy 
demand  reductions  expected  to  result 
from  the  proposed  standards,  but  does 
not  attach  any  externality  values  to 
these  benefits.  In  a  separate  Advance 
Notice  of  Proposed  Rulemaking  for  three 
products  (58  FR  47326.  September  8, 
1993),  the  Department  has  indicated 
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that  it  would  be  desirable  to  establish 
monetary  values  for  these  external 
benefits,  if  sound  analytical  bases  can  be 
found  for  doing  so.  The  Department  will 
atteinj>t  to  develop  and  use  such 
monetary  values  in  tlie  analysis  of  the 
likely  impacts  of  updated  standards  for 
these  three  product  categories.  However, 
because  there  is  no  consensus  on  how 
to  undertake  the  analysis  underlying 
estimates  of  such  environmental  and 
energy  security  externalities,  the 
Department  is  not  yet  able  to  set 
monetary  values  for  such  externalities 
accurately  enough  to  be  useful  in  the 
current  rulemaking. 

Standards 

1.  Begional  standards.  On  another 
standards  determination  issue,  the 
Association  of  Home  Appiianf;e 
Manufacturers  stated  oppo.'i-tion  to  the 
setting  of  regional  standards  for  room  air 
conditioners.  (Association  of  Home 
Appliance  Manufacturers,  No  61A  at 
22.) 

The  Department  is  not  setting  regional 
standards,  but  did  conduct  a  sensitivity 
analysis  on  life-cycle  cost  for  room  air 
conditioners  because  their  energy  use  is 
affected  by  climate.  The  sensitivity 
analysis  considered  regional  energy 
prices  and  usaga 

2.  Corporate  overage  fuel  economy. 
The  Rocky  Mountain  Institute  stated 
that  the  Corporate  .Average  Fuel 
Economy  standards  for  appliances,  like 
the  Corporate  Average  Fuel  Economy  for 
automobiles,  could  allow  for  the  gradual 
phase-in  of  technologies  that  are 
substantially  different  from  the  present, 
less-efF.cient  technologies,  e.g.. 
horizontai-axis  clothes  washers  and  heat 
pump  water  heaters.  (Rocky  Mountain 
Institute,  No.  15  at  3.) 

The  Department  acJaiovv  ledges  that 
some  stringent  standard  levels  could 
involve  radical  industry  manufacturing 
changes  and  recognizes  that  a  Corporate 
Average  Fuel  Economy-type  approach  to 
such  standards  could  aelp  to  ease 
indust.-v's  transition  to  producing  these 
more  elHcient  appliances.  The 
Department  believes,  however,  that  the 
Act  precludes  that  option  since  the 
statute  requires  any  covered  product  to 
meet  the  energy  conservation  standard. 

3.  Fuel  switching.  Several  of  the 
comments  in  this  area  dealt  with  the 
standards  selection  criteria  for  specific 
products.  For  example.  Peoples  Natural 
Gas  Company  stated  a  concern  that 
standards  could  unintentionally 
increase  energy  consumption  by  forcing 
a  switch  from  gas  water  heaters  to 
electric.  Peoples  Natural  Gas  Company 
recommended  liniiting  standards- 
induced  price  increases  to  consumers 
for  gaa  water  heaters  to  120  percent  of 


the  standards-induced  price  increases 
for  electric  resistance  water  heaters. 
Peoples  Natural  Gas  Company 
contended  thai  this  would  avoid 
switching  from  gas  to  electric  by  price- 
sensitive  consumers,  such  as  home 
builders  and  low-incxjme  homeowners. 
(Peoples  Natural  Gas  Company.  No.  28 
at  1). 

In  response,  the  Department  analyzed 
standard  levels  by  the  methodology 
proposed  in  the  September  1990 
advance  notice,  wherein  fuel  switching 
was  accounted  for  as  part  of  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model's  forecasting 
of  economic  impacts.  While  some  fuel 
switching  did  occur  (electric  water 
heaters  are  projected  to  increase  their 
share  of  the  market  from  45.5  percent  to 
50.3  percent,  as  shown  by  Table  3.4  of 
Volume  F  of  the  Technical  Support 
Document),  the  Department  does  not 
believe  it  occurred  because  of  the 
relative  equipment  price  incrtases  since 
the  price  of  electric  water  heaters  are 
projected  to  increa.se  much  faster  than 
that  of  gas,  as  presented  in  Section  IV 
below.  The  Department  a,9cribes  the  fuel 
switching  that  is  projected  to  occur  to 
the  relative  increase  in  the  pnce  of  gas 
compared  to  electricity  as  shown  in 
Table  5.5  of  Volume  A  of  Lhe  Technical 
Support  Document. 

Impacts  on  Manufacturers 

The  Association  of  Home  Appliance 
Manufacturers  contracted  with  Arthur 
D.  Little.  Inc  to  prepare  a  report  on  the 
Departments  analysis  of  top-loading, 
horizontal-axis  clothes  washers.  In  that 
report,  entitled  "Financial  Impact  of 
DOE  Top-Loading  Horizontal  Axis 
Standards  on  U.S.  Washing  Machine 
Manufacturers,"  Arthur  D.  Little  hsted  a 
number  of  criticisms  of  the  Lawrence 
Berkeley  Laboratory-Manufacturer 
Impact  Model  and  suggested  that  the 
Department  use  a  "Cash  Flow  Model," 
instead.  (Association  of  Home 
Appliance  Manufacturers,  Nos.  61D  and 
61E).  Although  clothes  washers  have 
been  dropped  from  this  rulemaking,  as 
discussed  below,  many  of  Arthur  D. 
Little's  com.ments  have  general 
applicability  to  the  other  appliances. 

One  of  Arthur  D.  Little's  criticisms  of 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  involved 
that  model's  consumer  preference 
assumptions.  Arthur  D.  Little  stated, 
"The  combination  of  price  and  energy 
savings  account  for  under  two-thirds  of 
the  basis  of  selection.  Thus,  the 
Manufacturer  Impact  Model  at  best  is 
taking  into  account  a  little  less  than 
two-thirds  of  the  consumer's  decision  to 
purchase.  "  Arthur  D.  Little  concluded, 
"neglected  features  seriously  distort  the 


prediction  of  consumer's  •   *   *  vvell 
being.  "  (Association  of  Home  Appliance 
Manufacturers.  No.  6lE  at  25.) 

The  Department  intends  to  set 
standards  that  do  not  reduce  consumer 
utility,  a  gauge  of  well  being,  by 
establishing  product  classes  that  protect 
utility.  While  utility  is  sometimes  a 
matter  of  degree,  instead  of  an  open  and 
shut  case,  the  basic  concept  is  the 
establishment  of  classes  that  protect  a 
less  efficient,  but  desirable,  feature  such 
as  the  through-the-door  ice  service  for 
refrigerators.  Since  the  establishment  of 
classes  is  performed  before  the 
manufacturer  impact  analysis,  it  is 
appropriate  for  the  Lawrence  Berkeley 
Laboratory-Manufacturer  Impact  Model 
to  assume  there  is  no  difference  in 
consumer  utility  between  an  appliance 
meeting  the  different  trial  standard 
levels.  Furthermore,  since  standards  are 
intended  to  affect  only  an  appliance's 
energy  efficiency  (which  usually  is 
positively  related  to  price),  nK)deling 
consumer  response  only  to  changes  in 
those  variables  is  reasonable. 

The  Arthur  D.  Little  report  was  also 
critical  of  the  Lawrence  Berkeley 
Laboratory-Manufacturer  Impact 
Model's  treatment  of  market  pwwer 
issues.  The  report  stated  that  the 
manufacturer  analysis  concludes  that 
manufacturers  can  set  their  ov^ti  prices 
because  the  manufacture  of  the  product 
is  concentrated  in  the  hands  of  a  small 
number  of  producers.  (Association  of 
Home  Appliance  Manufacturers.  No. 
61E  at  27.)  Furthermore,  the  report 
asserted  that  within  the  Lawrence 
Berkeley  Laboratory-Manufacturer 
Impact  Model,  mark-up  is  countered 
only  by  a  very  weak  consumer  reaction, 
as  measured  by  the  elasticity  of  demand 
relative  to  the  purchase  price  of  the 
appliance  and  its  operating  expense. 
(Association  of  Home  Appliance 
Manufacturers,  Id.) 

A  major  difference  that  exists  in  the 
manufacturer  impact  analysis  performed 
for  today's  notice  and  t  y-piail 
manufacturer  experience  to  increasing 
prices  is  that  the  analysis  assumes  that 
all  manufacturers  in  the  industry  will 
have  to  increase  prices  to  meet  the 
standard.  This  is  a  very  different 
scenario  from  an  individual  firm  raising 
its  prices  independently  from  its 
competitors.  To  accomplish  the 
analysis,  the  LaviTence  Berkeley 
Laboratory-Manufacturer  Lmpact  Model 
uses  two  elasticities;  an  individual  firm 
elasticity,  which  is  used  to  establish 
price,  and  an  industry  elasticity,  which 
is  used  to  establish  sales.  The  individual 
firm  elasticity  used  by  the  LawTence 
Berkeley  Laboratory-KIanufacturer 
Impact  Model  is  greater  than  the 
industry  elasticity,  and  is  such  that  if  a 
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fimi  raises  prices  it  loses  sales.  It  is  this 
price  elasticity  faced  by  the  individual 
firm  that  determines  how  much  the  firm 
can  mark  up  price.  However,  the  initial 
effect  of  this  elasticity  is  tempered  in 
the  model  by  the  fact  that  the  firm's 
competitors  are  also  raising  prices  until 
equilibrium  is  reached  between 
increased  costs  to  meet  the  standard  and 
increased  prices.  The  consumer  reaction 
to  this  higher  price  is  then  calculated  by 
the  industry  elasticity,  which  is  the 
consumers'  responsiveness  to  having 
the  appliance  or  not,  as  opposed  to 
bu}-ing  it  from  a  competing  seller  for 
less.  Since  the  Department  considers  the 
whole  industry  to  be  affected  by 
standards,  a  resulting  rise  in  the  general 
level  of  prices  for  an  appliance  would 
likely  have  a  relatively  weak  aggregate 
consumer  reaction. 

In  addition,  the  Department  notes  that 
in  Arthur  D.  Little's  own  "cash  flow" 
model,  long-run  sales  of  appliances  are 
seemingly  unaffected  by  price;  Arthur 
D.  Little  has  assumed  there  is  no 
consumer  reaction  to  price,  or  in  other 
words,  a  price  elasticity  of  zero.ia 

This  assumption  would  imply  that 
manufacturers  were  completely  free  to 
set  price  at  any  level  they  wanted. 

Another  area  in  which  the  Arthur  D. 
Little  report  was  critical  of  the  Lawrence 
Berkeley  Laboratory-Manufacturer 
Impact  Model  was  in  the  treatment  of 
dynamic  adjustment  issues.  As  Arthur 
D.  Little's  report  stated,  "To  determine 
the  impact  on  manufacturers,  the 
Manufacturer  Impact  Model  only 
examines  two  static  cases  *   *   •  and 
misses  important  changes  in  the  health 
of  the  industry  (during  the  adjustment 
period]."  (Association  of  Home 
Appliance  Manufacturers,  Id.). 

The  "two  static  cases"  to  which 
Arthur  D.  Little  is  referring  are  the  base 
and  standards  cases.  However.  Arthur 
D.  Little  is  incorrect  in  stating  that  these 
two  cases  are  static.  As  is  documented 
in  the  Technical  Support  Document,  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  also 
computes  a  short-run  analysis,  the  sole 
purpose  of  which  is  to  assess  the 


uThis  result  may  be  found  by  examining 
•Appendix  C  of  the  ADL  report  which  contains  the 
results  of  its  cash  flow  model.  In  it.  two  cases  are 
discussed  a  constant  volume  case  and  a  variable 
volume  case.  The  distinction  between  the  two  is 
that  in  the  former,  production  volume  is  assumed 
to  be  constant  for  each  year,  while  in  the  latter. 
volume  is  constant  for  each  year  until  1997  (two 
years  before  standards  when,  presumably,  sales  rise 
in  anticipation  of  higher  prices)  through  2003.  The 
volume  then  goes  back  to  the  same  constant  level 
in  2004.  Thus,  the  results  indicate  that  consumers 
respond  to  the  coming  price  increase,  but  after  six 
years,  their  demand  falls  back  to  the  original  level, 
despite  the  higher  price.  Thus,  aside  from  a  short 
run  effect  over  a  six -year  period,  the  price  elasticity 
of  demand  is  rero. 


dynamic  impact  of  standards,  in 
addition  to  computing  the  long-run 
analysis  to  determine  the  impacts  after 
those  d>'namic  impacts  have  been 
absorbed.  The  dynamic  effect  that  is 
captured  with  the  Lawrence  Berkeley 
Laborator}-Manufacturer  Impact  Model 
short-run  analysis  is  the  extra  price 
competition  that  may  occur  when  the 
quantity  demanded  is  suddenly  reduced 
by  the  standards-induced  price  increase. 
This  dynamic  effect  generally  results  in 
lower  profitability  over  the  short-run.  as 
compared  to  over  the  long-run. 
especially  at  the  higher  standard  levels 
as  reported  in  Section  IV  below.  This 
effect  is  completely  ignored  by  the 
Arthur  D.  Little  model  with  its  zero 
price  elasticity.  However.  Arthur  D. 
Little  does  address  a  different  dynamic 
effect  which  the  Lawrence  Berkeley 
Laboratory-Manufacturer  Impact  Model 
does  ignore. 

The  d\Tiamic  effect  addressed  by 
Arthur  D.  Little  is  the  forward  time- 
shifting  of  appliance  purchases  in 
anticipation  of  a  standards-induced 
price  increase.  The  Department  has  been 
aware  of  this  for  som.e  time,  but  has  not 
incorporated  it  into  the  Lawrence 
Berkeley  Laboratorj-Manufacturer 
Impact  Model  because  of  a  lack  of  data 
on  the  extent  of  purchase  time-shifting. 

Additionally,  the  Department  believes 
that  any  effect  of  time-shifting  is 
initially  positive  and  then  negative. 
When  appliances  are  bought  in  advance 
of  standards,  the  initial  effect  probably 
would  be  to  improve  profits  and  cash 
flow.  When  the  quantity  demanded  falls 
temporarily  after  standards,  the  effect 
probably  would  be  to  hurt  profits  and 
cash  flow.  These  two  effects  very  nearly 
should  cancel  over  time.  The 
Department  notes  that  this  result  is  in 
sharp  contrast  to  the  dynamic  effect  that 
the  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  does 
consider,  which  has  a  non-recoverable 
impact  on  the  industry.  Nonetheless, 
DOE  agrees  that  time-shifting  could  bear 
further  investigation  and  will  evaluate 
whether  the  estimates  supplied  by 
Arthur  D.  Little  on  the  magnitude  of 
time-shifting  can  be  of  use. 

Arthur  D.  Little  also  was  critical  of  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model's  inability 
to  take  into  account  (or  try  to  predict) 
some  of  the  consequences  of  the  low 
profitability  that  the  model  sometimes 
predicts.  In  particular,  its  report  points 
out  that  if  the  rate  of  profit  did  decline 
significantly  in  real  terms,  the  industry 
would  have  a  very  hard  time  raising 
additional  equity.  Arthur  D.  Little 
points  out  that,  in  actuality,  both 
owners  and  financial  backers  of  firms 
would  limit  capital  until  expected 


return  matched  their  required  return. 
According  to  the  comment,  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model,  therefore. 
"*   *   *  sacrifices  realism  in  modeling 
the  relationship  between  expected 
return  and  the  willingness  of  owTiers 
and  financial  backers  to  commit  capital 
for  retooling."  (Association  of  Home 
Appliance  Manufacturers,  No.  6lE  at 
27-28.) 

The  Department  agrees  with  Arthur  D. 
Little's  statement  regarding  the 
difficulty  that  industry  likely  would 
have  in  raising  capital  as  a  consequence 
of  significantly  reduced  profitability. 
Furthermore,  it  is  true  that  the  LawTence 
Berkeley  Laboratory-Manufacturer 
Impact  Model  is  limited  to  estimating 
the  impact  of  potential  standards  on  an 
industry,  whether  positive  or  negative, 
as  characterized  by  profitability.  The 
model  does  not  attempt  to  predict  the 
specific  forms  of  the  damage  and  the 
complex  reactions  (inability  to  raise 
capital,  failures  of  some  firms,  foreign 
buy-outs,  mergers,  capacity  reductions, 
etc.)  that  could  occur  within  a 
negatively  affected  industry.  However, 
the  Department  does  not  believe  that  it 
is  necessary  to  attempt  to  predict  that 
sort  of  detail.  Rallier,  DOE  believes  it  is 
obligated  not  to  set  standards  that 
would  cause  serious  damage. 

The  Department  believes  that  the 
magnitude  of  the  hypothetical  profit 
loss  is  a  very  good  indicator  of  the 
magnitude  of  the  impacts  that  will  be 
imposed  on  the  industrj'.  When  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  predicts  a 
precipitous  decline  in  profit,  this  should 
be  interpreted  as  damaging  to  the 
industry.  Indeed,  in  many  cases,  as 
discussed  in  Section  IV  below,  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  does 
predict  a  sharp  drop  in  profitability,  and 
this  prediction  figures  strongly  in 
rejecting  the  standard  in  question. 

Because  of  all  the  "deficiencies"  in 
the  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model,  Arthur  D 
Little's  report  suggested  that  the 
Department  abandon  the  model,  and 
proposed,  instead,  that  the  Department 
use  a  cash-How  model.  The  cash-flow 
model  determines  the  economic  impact 
of  energy  conservation  standards  on 
manufacturers  by  estimating  the  cash 
flows  associated  with  meeting  the 
standards,  and  calculating  a  value  for 
those  cash  flows.  (Association  of  Home 
Appliance  Manufacturers,  No.  6lE  at  19 
and  Appendix  C) 

However,  Arthur  D.  Little's  cash-flow 
model  submitted  does  not  predict 
whether  a  manufacturing  industry  will 
or  will  not  be  hurt  bv  standards.  It 


10480 


Federal  Register  /  Vol.  59.  No.  43  /  Friday,  March  4,  1994  /  Proposed  Rules 


allows  one  to  make  various  assumptions 
about  the  market's  behavior,  and  then  to 
predict  the  impact  of  those  assumptions 
on  cash  flow;  but,  it  tells  nothing  about 
the  market's  behavior.  As  a  result,  the 
Department  notes  that  Arthur  D.  Little 
has  run  three  scenarios  with  radically 
different  implications  for  the  industry, 
with  no  way  to  choose  among  them.  The 
model  is  equally  capable  of  processing 
the  optimistic  and  the  pessimistic 
scenario,  but  it  does  not  have  an 
expected  scenario.  The  Department, 
therefore,  does  not  bebeve  that  the  cash 
flow  model,  as  presented  in  Association 
of  Home  Appliance  Manufacturers's 
comments,  could  serve  to  replace  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  for  use  in 
the  anaU'ses  of  the  impacts  of  appliance 
standards  on  manufacturers. 

Hov^ever.  the  Arthur  D.  Little  report 
also  slated  that  one  of  the  key 
assumptions  in  the  Lawrence  Berkeley 
Laboratory-Manufacturer  Impact  Model 
is  the  proportion  of  costs  that  are  fixed. 
The  Arthur  D.  Little  report  went  on  to 
state  that,  "After  interviewing  ail  five 
domestic  manufacturers,  Arthur  D. 
Little  was  unable  to  verify  that  the 
washing  machine  manufacturers  have 
any  sense  as  to  the  proportion  of  their 
costs  which  are  long-term  fixed  costs 
*   *   *.  Basing  a  model  upon  an 
assumption  that  is  not  empirically 
verifiable  is  a  risky  proposition." 
(Association  of  Heme  Appliance 
Manufacturers,  Id.) 

The  Department  agrees  that  one  of  the 
key  assumptions  in  the  Lawrence 
Berkeley  Laboratory-Manufacturer 
Impact  Model  is  the  proportion  of  costs 
that  are  fixed  and  variable.  The 
Department  is  sensitive  to  the  claim  that 
this  key  input  parameter  to  the 
Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  is 
"completaiy  alien  to  manufacturers." 
The  Department  would  certainly 
consider  alternate  manufacturer  impact 
models  that  utilize  more  known  and 
verifiable  input.i.  However,  to  be  an 
acceptable  alternative  model,  Lhe 
Depart^ment  believes  that  such  mo<Jcl 
would  have  to  have  foreca.sting  ability 
similar  in  scope  and  sophistication  as 
the  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model.  As 
discussed  above,  the  cash-flow  model 
submitted  by  the  Association  of  Home 
Appliance  Manufacturers  does  not  meet 
this  test.  Additionally,  tlie  Department 
v.'ould  be  interested  in  any  analyses  that 
indicate  adverse  manufacturer  impacts 
at  any  of  the  proposed  standard  levels, 
as  opposed  to  arguments  over  the 
severity  of  the  adverse  impact  of 
rejected  standard  levels. 


Impacts  on  Utilities 

Several  comments  addressed  the 
Department's  proposed  analysis  of  the 
impacts  of  energy  conservation 
standards  on  electric  utilities.  Natural 
Resources  Defense  Council  stated  that 
the  utility  analysis  needs  to  consider 
that  under  the  base  cases,  there  will  be 
less  forecasting  certainty  than  would 
occur  under  new  and  revised  standards, 
and  a  greater  probability  that  utilities 
would  misforecast  electricity  demand. 
(Natural  Resources  Defense  Council,  No. 
13  at  32).  The  Ohio  Office  of  the 
Consumers'  Council  also  suggested  that 
the  utility  analysis  should  consider  the 
value  of  reduced  uncertainty  in  utility 
forecasts  as  a  result  of  standards.  In 
addition,  the  Ohio  Office  of  the 
Consumers'  Council  gave  references  to  a 
methodology.  (Ohio  Office  of  the 
Consumers'  Council,  No.  60  at  6). 

Increased  demand  certainty  after 
standards  is  an  effect  that  was  not 
captured  in  the  utility  analysis.  It  results 
in  substantial  benefits  to  electric 
utilities,  particularly  when  demand 
growth  is  rapid.  These  benefits  accrue 
because  demand  growth  is  uncertain, 
and  if  the  utility  misforecasts  demand, 
it  may  build  too  few  or  too  many  power 
plants.  This  risk  of  capital  misallocation 
can  be  substantial  in  certain  cases. 

With  regard  to  the  appropriate 
measure  of  dollars  to  use  in  the  utility 
lmf)act  analysis.  Natural  Resources 
Defense  Council  stated  that  "DOE  needs 
to  do  the  utility  impact  analysis  in 
nominal  dollar  terms,  using  actual 
utility  assumptions  for  depreciation  and 
rate  of  return.  Utility  rales  and  finances 
are  computed  in  nominal  dollars,  not 
real  dollars,  and  this  can  have  a 
dramatic  impact  on  how  new  power 
plant  construction  will  affect  rates." 
(Natural  Resources  Defense  Council,  No. 
13  at  32). 

It  is  true  that  utilities  calculate  rates 
in  nominal  dollar  terms.  The 
Department,  therefore,  calculated  utility 
impacts  in  both  real  and  nominal 
dollars,  in  order  to  determine  how 
adding  an  inflation  factor  would  aifeci 
the  results. 

With  regard  to  the  Clean  Air  Act 
Amendments  of  1990  (Pub.  L.  101-549, 
November  15,  1990),  Natural  Resoi;rces 
Defense  Council  stated  that  utility 
expansion  plans  will  need  to  be 
cx)nsistent  with  the  Act,  which  will 
require  more  controls  as  the  demand  for 
electricity  grows.  Appliance  standards 
will,  all  other  things  being  held  equal, 
make  compliance  with  the  Qean  Air 
Amendments  less  expensive  for 
utilities,  as  it  allov/s  them  to  meet  the 
cap  on  emissions  more  easily.  (Natural 


Resources  Defense  Council,  No.  13  at 
32,  35). 

The  utility  analysis  and  the 
environmental  analysis  are  consistent 
with  the  1990  Clean  Air  Act 
Amendments.  The  Department  collected 
forecasts  of  the  value  of  marketable 
permits  for  sulfur,  estimates  of  the  other 
effects  of  the  Clean  Air  Act 
Amendments,  and  assessments  of  future 
utility  generation  by  fuel  t^-pe.  The 
Department  assessed  these  estimates 
and  assimilated  them  into  the  analysis. 
(See  Technical  Support  Document. 
Environmental  Assessment,  Section  2). 

The  Florida  Energy  Office  stated  that 
capacity  cost  credit  (for  avoided 
capacity)  should  not  be  limited  to 
combustion  turbines  but  should  match 
the  load  characteristics  of  the  subject 
appliance,  categorized  into  peaking, 
intermediate,  and  baseload  groups.  Air 
conditioners  should  be  categorized 
according  to  their  load  duration 
characteristics.  (Florida  Energy  Office, 
No.  42,  at  2). 

The  Department  agrees  that  load 
shape  characteristics  should  be 
included  in  an  assessment  of  air 
conditioner  (and  other  appliances) 
avoided  peak  demand.  The  current 
utility  analysis  accounted  for  these 
effects.  The  Dep>artment  investigated 
separating  energy  savings  into  peaking, 
intermediate,  and  baseload  categories,  to 
determine  if  this  would  have  a 
significant  effect  on  the  results.  The 
utility  analysis  assumed  a  combustion 
turbine  proxy,  which  values  all  peak 
demand  savings  at  the  cost  of  a 
combustion  turbine.  This  is  the  most 
widely  used  approach  by  U.S.  ulihties. 

The  Ohio  Office  of  the  Consumers' 
Council  stated  that  the  utiHty  analysis 
should  consider  transmission  and 
distribution  capacity  sa'.ings.  (Ohio 
Office  of  the  Consumers'  Council,  No. 
60  at  5). 

The  Department  agrees  that 
transmission  and  distribution  capacity 
savings  should  be  included  in  the  utility 
analysis,  and  did  include  them. 
Avoided  transmission  and  distribution 
costs  were  based  on  the  value  assigned 
to  this  avoided  transmission  and 
distribution  capacity  by  many  different 
U.S.  utilities. 

Two  commentators  stated  that  off- 
peak  water  heaters  (those  that  heat 
water  only  during  off-p8ak  hours)  seve 
energy,  and  that  this  should  be  included 
in  the  utility  analysis.  (National 
Regional  Electric  Cooperative 
Association,  No.  17  at  1;  Vaughn 
Manufacturing  Compary,  No.  75  at  1). 

In  response,  the  Department  notes 
that  where  utilities  offer  time-of-day 
rates,  the  economics  of  off-peak  water 
heating  change  dramatically  and  may  be 
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very  attractive.  However,  the 
Department  does  not  have  the  authority 
to  require  utiUties  to  offer  such  rates, 
and  beheves  the  lack  of  these  rales 
offered  nation-wide  precludes 
consideration  of  off-peak  water  heaters 
in  a  national  standard. 

Several  comments  discussed  the 
impacts  of  appliance  conser\'ation 
standards  on  natural  gas  utilities.  The 
Washington  Gas  Light,  Inc.  urged  the 
Department  to  dedicate  a  similar  level  of 
analytical  effort  to  the  utility  cost 
consequences  of  standards  on  natural 
gas  appliances  as  it  devotes  to  impacts 
on  electric  utiUties  from  standards  on 
electric  appliances.  (Washington  Gas 
Light,  hu:..  No.  37  at  12). 

The  Department  initially  studied  the 
potential  impacts  of  standards  on 
electric  ulihUes  and  not  natural  gas 
utilities  because  there  w^re  mors 
abundant  data  on  the  former. 
Furthermore,  significantly  more 
residential  energy  consumption  is 
electricity  rather  than  naturaJ  gas. 

Nevertheless,  the  Department 
recognizes  that  for  anal>-rical 
completeness,  if  should  conduct  studies 
on  the  potential  impacts  of  standards  on 
natural  gas  utiHties.  Accordingly,  DOE 
is  now  examining  methodologies  and 
data  sources  that  will  enable  it  to 
conduct  such  studies.  The  Department, 
therefore,  welcomes  submittals  of 
relevant  information  and  data  in  this 
regard. 

Columbia  Gas  and  the  Montana- 
Dakota  Utilities  Company  stated  that 
conservation  standards  on  gas 
appliances  would  result  in  a  loss  of 
natural  gas  sales,  which,  in  turn,  would 
lead  to  higher  rates  to  all  pas  customers. 
(Columbia  Gas.  No.  45  at  5;  Montana- 
Dakota  Utilides  Company,  No.  54  at  3). 
The  Department  does  not  accept  the 
inevitability  of  that  contention;  a  loss  of 
gas  sales  may  or  may  not  increase  rates. 
The  actual  effect  depends  on  the  cost 
structure  of  the  gas  utility.  If  avoided 
costs  are  larger  than  rates,  then  reducing 
sales  would  actually  decrease  rates. 
Without  study  of  individual  gas  utility 
cost  structures,  no  a  priori  conclusion  in 
this  regard  can  be  drawn. 

Lastly,  four  comments  addressed  the 
Department's  planned  analysis  of 
enviionmental  effects.  Both  the 
Southern  Union  Gas  Company  and 
Columbia  Gas  pointed  out  that  the 
negative  environmental  effects  from 
electric  resistance  water  heaters  are 
more  severe  thaji  are  the  effects  from 
natural  gas  water  heaters.  Colunibia  Gas 
stated  that  carbon  dio.xide  emissions 
from  electnc  resistance  water  heaters 
a.rc  3.8  times  higher  than  those  from  a 
minimum  efficiency  gas  water  heater. 
(Southern  Union  Gas  Company,  No.  22 


at  2;  Columbia  Gas,  No.  45  at  5).  Also, 
the  American  Gas  Association  and 
Columbia  Gas  urged  the  Department  to 
consider  the  environmental  impad  of 
the  total  energy  dehvery  cycle,  i.e., 
source  energy,  not  just  site  consumption 
only.  (.Amencan  Gas  Association.  No.  23 
at  3;  Columbia  Gas,  No.  43  at  2). 

The  statements  regarding  the  relative 
environmental  impacts  of  gas  and 
resistance  electric  water  heating  are 
generally  correct.  Furthermore,  the 
Depart.ment  does  account  for  source 
energy  (not  just  site  energy)  savings  by 
including  the  fuel  used  by  electric 
utilities  and  the  consequent  emissions 
in  the  utihty  impact  assessment  and 
environmental  analysis.  These  effects 
are  reported  in  Chapter  9  of  the 
Technical  Support  Document 
accompanying  this  Notice. 

b.  Product-Specific  Comments 

1.  Room  Air  Conditioners 

Oasses.  In  the  September  1990 
advance  notice,  DOE  proposed  12 
classes  of  room  air  conditioners.  The 
product  cla.sses  consist  of  four 
categories;  units  with  side  louvers,  units 
without  side  louvers,  units  with 
reversing  valve  with  side  louvers,  and 
units  with  reversing  valve  without  side 
louvers.  There  are  five  class  divisions  by 
capacity  within  eacii  of  the  two 
categories  without  reversing  valves. 

The  California  Energy  Commission 
proposed  a  reduction  in  product  classes 
from  12  to  4,  eliminating  the  class 
divisions  based  on  capacity.  (California 
Energy  Commission,  No.  24  at  2\. 
Whirlpool  Corporation  and  Association 
of  Home  Appliance  Manufacturers 
proposed  two  additional  classes,  a 
casement  slider  and  a  casement  only 
room  air  conditioner.  They  stated  that 
restricted  geom.etry  adversely  impacts 
the  potential  new  designs  that  can  be 
applied  to  those  types  of  room  air 
conditioners.  For  example,  rotary 
comp.'^ssors  could  not  be  Ctted  into  the 
casement  units.  (Whirlpool  Corpontion, 
No.  31  at  7;  Association  of  Home 
Appliance  Manufacturers  No.  61 A  at  4). 
The  American  Council  for  an  Energy 
Efficient  Economy  in  its  comments  cited 
room  air  conditioners  as  an  example 
where  broad  product  classes  have  been 
properly  selected.  (American  Council 
for  an  Energy  Efficient  Economy,  No.  6. 
at  1). 

There  are  several  constraints  placed 
on  the  design  of  room  air  conditioners. 
Because  most  room  air  conditioners  are 
installed  in  double-hung  windows,  the 
size  of  the  most  typical  double-hung 
windows  becomes  a  significant  factor  in 
cabir^t  design  and  produclioo.  Every 
room  air  conditioner  unit  could  be 


designed  to  optimize  performance  and 
efficiency  as  lone  as  a  specific  cabinet 
could  be  built  to  best  suit  the  unit's 
particular  capacity  and  efficiency. 
Manufacturers  cannot  afford  the  luxtiry 
of  optimizing  every  model  they 
produce,  so  they  limit  their  production 
of  cabinets  to  three  or  four  sizes. 
Because  of  space  and  configuration 
limitations,  the  larger  capacity  units  for 
a  given  cabinet  size  will  lend  to  be  less 
efficient.  For  this  reason  the  Department 
is  rejecting  the  California  Energy 
Commission  proposal  to  ignore  capacity 
in  establishing  classes. 

The  Department  decided  to  adoprt 
additional  classes  for  casement  slider 
and  casement  only  room  air 
conditioners.  These  units  offer  a  unique 
utility  to  the  consumer  in  that  they  offer 
a  performance- related  feature  (fitting 
into  casement  windows)  which  other 
room  air  conditioners  cannot  provide. 
The  Department  believes  that  the  size 
limitations  imposed  on  casement  units 
are  more  significant  than  those  faced  by 
typical  double-hung  window  units. 
Since  its  performance- related  feature 
justified  a  lower  standard,  separate 
product  classes  were  established  for 
casement  slider  and  casement  oniv 
units.  Because  of  the  small  amount  of 
empirical  data  on  ca.semenf  tvpe  units, 
the  Department  was  unable  to  analyze 
these  classes.  As  a  result,  the 
Depart.ment  is  not  proposing  any 
standards  for  them. 

Desjgn  opbons.  Both  the  Association 
of  Home  Appliance  Manufacturers  and 
Whirlpool  Corporation  provided 
detailed  comments  on  each  design 
option.  (Association  of  Home  Appliance 
Manufacturers,  Na  61.\  at  5-22  and 
Whirlpool  Corporation.  Na  31  at  6-13). 
A  number  of  the  comments  concerned 
design  changes  to  improve  heat 
exchanger  (evaporator  and  condenser) 
performance.  These  improvements  can 
be  put  into  two  categories;  designs  for 
increasing  the  heat  transfer  surface  area 
and  designs  for  increasing  the  heat 
transfer  coefficients.  The  heat  transfer 
surface  area  can  be  increased  by  any  of 
the  following  methods:  increasing  the 
depth  of  the  coil  by  adding  vertical  tube 
rows,  increasing  the  frontal  area  of  the 
coil  by  increasing  the  height  or  width, 
increasing  the  fin  density,  or  adding  a 
subrooler  to  the  condenser  coil.  The 
heat  traasfer  coefficients  can  be 
increased  by  using  an  enhanced  Gn 
design  or  grooved  (rifled)  refrigerant 
tubing.  In  addition,  spraying  condensate 
on  the  condenser  can  improve  its  heat 
transfer  coefficient. 

The  Association  of  Home  Appliance 
Manufacturers  and  Whirlpool 
Corporation  commented  that  cabinet 
size  could  prevent  or  at  least  limit  the 
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number  of  tube  rows  that  could  be 
added  to  increase  the  depth  of  the  coil. 
In  addition,  they  state  that  the  effect  of 
each  successive  tube  row  on  system 
performance  diminishes  rapidly-  The 
Association  of  Home  AppHance 
Manufacturers  also  commented  that 
compressor  reliability  could  be  affected. 
The  addition  of  tube  rows  increases  the 
internal  volume  of  the  system  and, 
therefore,  the  amount  of  refrigerant 
required.  Compressor  reliability  could 
be  reduced  as  the  compressor  would  be 
required  to  pump  excess  refrigerant. 
Whirlpool  Corporation  added  that  a 
thici^er  coil  will  increase  air  flow 
restriction  and  may  actually  reduce 
efficiency.  (Association  of  Home 
Appliance  Manufacturers.  No.  61A  at  9- 
10;  Whirlpool  Corporation.  No.  31  at  8). 

In  the  analysis  of  additional  tube 
rows,  the  Department  used  engineering 
design  data  provided  by  room  air 
conditioner  manufacturers.  The  data 
wi=re  based  on  measurements  taken  from 
actual  room  air  conditioner  units  and 
included  information  that  specified  the 
number  of  tube  rows  that  could  be 
added  to  the  existing  coils.  The 
computer  simulation  model  which  was 
used  in  the  analysis  of  room  air 
conditioners  considered  the  effect  that 
additional  tube  rows  have  on  the  entire 
room  air  conditioner  refrigerant  system. 

The  Association  of  Home  Appliance 
Manufacturers  and  Whirlpool 
Corporation  commented  that  increasing 
the  frontal  area  of  the  coil  would  require 
an  increase  in  chassis  size.  Coils  in 
existing  room  air  conditioners  are 
already  so  large  that  any  useful  increase 
would  require  an  increase  in  the  size  of 
the  cabinet.  The  incremental  cost  for 
such  a  change  would  be  significant. 
Whirlpool  Corporation  added  that  an 
increase  in  frontal  area  reduces  the 
water  removal  capability  of  the 
evaporator  coil.  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at    . 
10;  Whirlpool  Corporation.  No.  31  at  7). 

The  Department  agrees  with  the 
Association  of  Home  Appliance 
Manufacturers's  and  Whirlpool 
Corporation's  comments  regarding  the 
increase  of  the  coil's  fi-ontal  area.  Any 
useful  increase  in  performance  would 
require  that  the  cabinet  size  be 
increased  as  well.  Manufacturers'  cost 
data  for  this  design  were  taken  into 
consideration  in  the  analysis.  The 
computer  simulation  model  takes  into 
account  the  impact  of  increasing  the  coil 
frontal  area  on  the  evaporator's  water 
removal  capability. 

Both  the  Association  of  Home 
Appliance  Manufacturers  and 
Whirlpool  Corporation  stated  that  there 
is  a  limit  to  how  high  the  fin  density  can 
be  increased  before  air  flow  becomes  too 


restricted  and  adversely  affects  the 
efficiency  of  the  unit.  In  addition,  an 
increased  fin  density  might  prevent  the 
proper  drainage  of  condensate  from  the 
evaporator.  The  Association  of  Home 
Appliance  Manufacturers  added  that 
dirt  build-up  is  a  serious  concern  in  coil 
design.  With  a  higher  fin  density, 
greater  dirt  build-up  is  likely  to  result  in 
coil  degradation  and  lower  unit 
efficiency.  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
11:  Whirlpool  Corporation,  No.  31  at  8). 

The  Department  solicited  comments 
from  room  air  conditioner 
manufacturers  regarding  the  maximum 
allowable  fin  den.sities  for  a  variety  of 
evaporator  and  condenser  coils.  Their 
comments  served  as  a  guideline  to  how 
high  fin  densities  could  be  increased  for 
prospective  coils.  The  computer 
simulation  model  is  capable  of 
calcylating  the  effect  that  increased  fin 
density  has  on  the  air-side  pressure 
drop  across  the  coil  and,  in  turn,  the 
power  consumption  of  the  fan  motor. 

In  its  comment  concerning 
subcoolers.  Association  of  Home 
Appliance  Manufacturers  asserted  that 
subcoolers  are  not  used  unless  it  is 
impossible  to  achieve  the  needed 
subcooling  without  them.  The 
Association  of  Home  Appliance 
Manufacturers  also  stated  that  when  a 
subcooler  is  needed,  the  available  room 
in  the  chassis  dictates  the  allowable 
length  of  the  subcooler.  (Association  of 
Home  Appliance  Manufacturers.  No. 
61A  at  12, 13).  Whirlpool  Corporation 
stated  that  a  subcooler  type  that 
transfers  heat  from  the  refrigerant  in  the 
liquid  line  to  the  superheat  exiting  the 
evaporator  is  not  practical  in  room  air 
conditioners  due  to  limited  space 
within  the  cabinet.  (Whirlpool 
Corporation.  No.  31  at  10). 

Tne  Department  understands  the 
conventional  practice  used  by 
manufacturers  for  incorporating 
subcoolers  into  room  air  conditioners. 
But  the  Department  does  not  believe 
that  this  should  prevent  the  design 
option  from  being  considered.  As  long 
as  the  chassis  of  the  particular  unit  is 
large  enough  to  accommodate  it,  a 
subcooler  will  be  considered  as  a  way 
to  improve  a  unit's  performance. 
Engineering  data  supplied  by 
manufacturers  provided  information  on 
the  maximum  length  of  subcoolers 
which  could  be  incorporated  into  a 
particular  unit.  The  data  were  used  to 
establish  subcooler  length  for 
prospective  room  air  conditioners. 

Enhanced  fin  surfaces,  such  as  wavy 
or  slit  patterns,  improve  the  heat 
transfer  capability  of  a  coil  by  increasing 
the  air-side  heat  transfer  coefficient.  In 
its  comments  regarding  enhanced  fin 


designs,  the  Association  of  Home 
Appliance  Manufacturers  stated  that 
most  manufacturers  now  use  a  wavy  or 
"waffle"  fin  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
12).  Additional  improvement  can  be 
achieved  through  the  use  of  "lanced"  or 
"louvered"  fins.  The  Association  of 
Home  Appliance  Manufacturers 
expressed  a  concern  that  data  based  on 
work  performed  by  manufacturers 
should  be  more  heavily  relied  upon 
than  data  based  on  published  research 
papers  available  in  the  public  domain. 
The  publicly  available  data  seems  to  be 
either  based  upon  theoretical  analysis  or 
research-type  testing  of  simulated  coil 
configurations.  The  Association  of 
Home  Appliance  Manufacturers  stated 
that  the  correlation  between  the  data 
and  actual  performance  results  in  room 
air  conditioners  is  difficult  to 
determine.  (Association  of  Home 
Appliance  Manufacturers.  No.  6lA  at 
13,  14).  Whirlpool  Corporation  slated 
that  air  flow  is  reduced  and  air-side 
pressure  drop  across  the  coil  is 
increased  due  to  incorporating 
enhanced  fin  surfaces  into  coils.  But 
Whirlpool  Corporation  added  that 
enhanced  fin  designs  provide  significant 
improvement  without  substantial 
additional  cost.  (Whirlpool  Corporation, 

No.  31  at  9). 

The  Department  generally  agrees  with 
the  comments  made  by  Association  of 
Home  Appliance  Manufacturers 
concerning  enhanced  fin  design.  Test 
data  received  from  room  air  conditioner 
manufacturers  and  heat  exchanger 
manufacturers  are  given  more  weight 
than  theoretical  analyses  when  deciding 
how  mucli  of  an  improvement  should  be 
given  to  the  air-side  heat  transfer 
coefficients  due  to  enhanced  fin 
surfaces.  The  Department  does  not 
believe  that  the  theoretical  or  research 
data  available  in  the  public  domain 
should  be  dismissed  entirely,  and  is 
using  it  as  a  check  on  the  data  received 
from  manufacturers  to  determine  if  their 
information  is  reasonable. 
Improvements  to  the  air-side  heat 
transfer  coefficients  are  input  to  the 
computer  simulation  model.  With  this 
information  on  improvements,  the 
model  is  able  to  determine  what  effect 
enhanced  fin  surfaces  have  on  the  entire 
room  air  conditioner  system. 

Augmenting  the  smooth  inside 
surface  of  refrigerant  tubing  with 
grooves  increases  the  tube's  refrigerant- 
side  heat  transfer  coefficient.  Grooved 
(rifled)  tubing  can  therefore  improve  the 
heat  transfer  capability  of  a  coil.  The 
Association  of  Home  Appliance 
Manufacturers'  comments  concerning 
grooved  tubing  are  similar  to  the 
comments  it  gave  regarding  enhanced 
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Hn  surfaces.  The  Association  of  Home 
Appliance  Manufacturers  stated  that 
data  based  on  work  perfonned  by 
manufacturers  should  be  more  heavily 
rtlied  upon  than  data  provided  by 
refrigerant  tubing  manufacturers.  The 
Association  of  Home  Appliance 
Manufacturers  asserted  that  the  data 
made  available  by  tubing  manufacturers 
are  ge.aerally  obtained  under  optimized 
conditions  rather  than  under  conditions 
representing  actual  application  in  room 
air  conditioners.  (Association  of  Home 
Appliance  Manufacturers.  No.  61A  at 
15).  Whirlpool  Corporation  states  that 
grooved  tubing  costs  significantly  more 
than  smooth  tubing  but  has  a  beneficial 
effect  on  system  performance. 
(Whirlpool  Corporation,  No.  31  at  9). 

As  with  enhanced  fin  surface  data,  the 
Department  is  giving  mora  weight  to 
data  received  from  room  air  conditioner 
manufrict'jrers  when  deciding  how 
much  improvement  should  be  given  to 
the  refrigerant-side  heat  coefficients  due 
to  grooved  tubing.  The  Department  is 
using  data  made  available  by  refrigerant 
tubing  manufacturers  as  well  as  dota 
provided  by  research  papers  in  the 
public  domain  to  compliment  the  data 
received  from  room  air  conditioner 
manufacturers.  (See  Technical  Support 
Document,  Volume  H).  Improvements  to 
the  refrigerant-side  heat  transfer 
coefficients  are  input  as  multipliers  to 
the  computer  simulation  model.  With 
the  multipliers,  the  model  is  able  to 
determine  what  effect  grooved  tubing 
has  on  the  entire  room  air  conditioner 
system. 

Whirlpool  Corporation  .stated  that  it  is 
standard  practice  to  spray  condensate 
produced  by  the  evaporator  onto  the 
condenser  coil.  (Whirlpool  Corporation, 
No.  31  at  9). 

Because  most,  if  not  all, 
manufacturers  incorporate  the  spraying 
of  condensate  into  their  room  air 
conditioners,  the  Department  did  not 
analyze  condensate  spray  as  a  design 
option.  Baseline  models  for  each  of  the 
product  classes  are  as-sumed  to  include 
condensate  spray  in  their  designs. 

Improving  the  air  system  eftlcie.ncy 
cin  t*  accomplished  either  by 
increasing  the  fan  or  fan  motor 
efficiency.  In  a  room  air  conditioner, 
both  the  evaporator  end  condenser  fans 
are  driven  by  one  fan  motor.  The 
Association  of  Home  Appliance 
Manufacturers  stated  that  increases  ia 
air  sy.stem  efficiency  are  limited  because 
of  the  following:  Configuration 
constraints  due  to  the  compact  design  of 
room  air  units;  standardization  of  air 
system  components  because  the 
industr/'s  supply  comes  almost  entirely 
from  a  single  vendor;  lower  fan  motor 
efficiencies  that  occur  because  the  room 


air  unit  design  is  optimized  at  fan 
sf)eeds  other  than  the  point  of  maximum 
motor  efficiency;  and  air  system  designs 
which  must  limit  noise  levels.  In 
addition,  the  Association  of  Home 
Appliance  Manufacturers  stated  that  fan 
motor  efficiency  is  not  expected  to 
increase  significantly  by  the  year  1995. 
The  Association  of  Home  Appliance 
Manufacturers  also  staled  that 
reductions  in  restrictions  to  air  flow  can 
be  made  only  by  increasing  the  space 
available  for  air  How.  Major  increases  in 
cost  would  be  associated  with  such  a 
change  as  it  would  necessitate  an 
increase  in  the  chassis  of  the  room  air 
conditioner.  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
16-19).  Whiripool  Corporation  repeated 
much  of  what  the  Association  of  Home 
Appliance  Manufacturers  stated  and,  in 
addition,  stated  that  the  use  of  separate 
fan  motors  would  require  s;g:iificant 
redesign  and  increase  the  product  cost. 
(Whiripool  Corporation.  No.  31  at  11). 
Natural  Resources  Defense  Council  said 
t.hat  DOE  should  add  i.mproved  air  flow 
past  coils  as  a  design  option.  (Natural 
Resources  Defense  Council.  No.  13  at 
27).  The  American  Council  for  an 
Energy  Efficient  Economy 
recommended  that  DOE  treat  fan  and 
fan  motor  efficiency  separately. 
(American  Council  for  an  Energy 
Efficient  Economy.  No.  6  at  3). 

In  its  analysis  of  increasing  the  air 
sj  stem  efficiency,  the  Department 
analyzed  only  improvements  that  could 
be  made  to  the  fan  motor.  The  data  from 
fan  manufacturers  did  not  provide 
information  on  the  effect  of  different  fan 
types  on  air  system  efficiency  in  a  room 
air  conditioner  application.  Therefore, 
the  Department  did  not  analyze 
improvements  due  to  changes  in  the  fan 
efficiency.  The  Department  agrees  with 
the  Association  of  Home  Appliance 
Man u fact urers's  comment  regarding 
restrictions  to  air  flow.  Increasing  the 
space  available  for  air  flow  can  be 
accomplished  only  by  enlarging  the 
chassis  size.  In  the  analysis  of  increased 
coil  face  areas  where  the  cabinet  size 
had  to  be  increased,  increases  in  system 
efficiency  were  assumed  to  be  a  result 
not  only  of  the  enlarged  coil,  but  also 
the  improvement  in  air  flow  resulting 
from  the  larger  cabinet.  Therefore, 
improvements  in  the  air  flow  past  the 
coils  are  inherently  considered  in  the 
analysis  of  incTeased  coil  face  areas.  The 
Department  utilized  data  obtained  from 
fan  motor  manufac"turers  to  detennine 
efficiency  increa.ses  and  the  associated 
incremental  coirts  for  improving  the 
efficiency  of  fan  motors. 

Doth  the  Association  of  Home 
Appliance  Manufacturers  and 
Whirlpool  Corpontion  commented  that 


most  room  air  conditioner 
manufacturers  use  rotary  compressors. 
Improvements  beyond  the  currently 
available  efficiency  of  11.0  energy 
efficiency  ratio  are  expected  to  be  small. 
They  also  stated  that  higher  efficiency 
scroll  compressors  might  be  suitable  for 
larger  capacity  room  air  units.  But  use 
of  scroll  compressors  would 
significantly  increase  the  cost  of  room 
air  conditioners.  (Association  of  Home 
Appliance  Manufacturers,  No.  6lA  at 
19,  20;  Whirlpool  Corporation,  No.  31  at 
11).  Natural  Resources  Defense  Council 
said  that  DOE  should  disaggregate  the 
design  option  of  improving  the 
compressor  efficiency  into  motor 
efficiency,  volumetric  efficiency, 
reduced  mechanical  resistance  in 
pumps,  and  alternate  compressor 
designs.  (Natural  Resources  Defense 
Council,  No.  13  at  27). 

The  Department  took  into  account 
data  from  both  room  air  conditioner  and 
compressor  manufacturers  when 
determining  the  available  efiiciency 
increase  in  compressors.  The  data 
indicated  that  most  room  air 
conditioners  use  rotary  compressors  and 
that  the  maximum  energv  efficiency 
ratio  for  compressors  of  this  type  is  11.0. 
Other  compressor  types  were  also 
analyzed.  New  technologies  for 
reciprocating  compressors  with 
capacities  exceeding  17,000  Btu/li  have 
pushed  energy  efficiency  ratios  past 
11.0.  These  reciprocating  compressors 
were  considered  for  the  two  largest 
capacity  classes  of  room  air 
conditioners.  Scroll  compressors  were 
also  considered,  but  for  the  compressor 
capacities  in  the  range  used  in  room  air 
conditioner  units,  energy  efficiency 
ratios  did  not  exceed  11.0.  Compressor 
manufacturers  indicated  that  there  is  a 
high  probability  that  compressor  energy 
efficiency  ntios  ranging  from  11.5  to 
12.0  would  be  available  by  the  year 
1995.  Based  on  this  information, 
compressor  efficiencies  of  this 
magnitude  were  analyzed  by  the 
Department.  In  response  to  Natural 
Resources  Defense  Council's  comment, 
compressor  manufacturers  increase 
compressor  efficiency  by  improving  the 
performance  of  these  individual 
components.  Data  for  the  impact  of 
component  improvements  are  not 
available  but,  component  improvements 
are  reflected  in  higher  compressor 
energy  efficiency  ratios.  Thepifore.  the 
Department  is  analyzing  the  compressor 
as  a  whole  rather  than  attempting  to 
analyze  individual  components. 

Other  convnents.  The  American 
Council  for  an  Energy  Efficient 
Economy  proposed  that  DOE  revise  the 
room  air  corrditioner  test  procedure  to 
determine  the  energy  savings  on  a 
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cycling  rather  than  a  steady  state  basis. 
If  the  test  procedure  cannot  be  revised 
during  the  rulemaking,  the  American 
Council  for  an  Energy  Efficient 
Economy  recommended  development  of 
methods  to  estimate  the  benefits  of 
design  options  which  tend  to  improve 
efficiency  under  cycling  conditions. 
(American  Council  for  an  Energy     - 
Efficient  Economy.  No.  6  at  2).  On  the 
other  hand,  the  Association  of  Home 
Appliance  Manufacturers  and 
Whirlpool  Corporation  stated  room  air 
conditioners  are  not  normally  turned  on 
for  extended  periods  of  time,  and  when 
they  are  turned  on  the  (room  and 
ambient)  temperature  is  more  likely  to 
be  high,  reducing  the  amount  of  cycling. 
The  current  one-temperature  test 
procedure  adequately  matches 
consumer  usage  patterns  for  room  air 
conditioners.  The  Association  of  Home 
Appliance  Manufacturers  said  that  any 
change  in  the  procedure  will  drive  up 
the  product  cost  and  provide  no  benefit. 
It  was  the  contention  of  the  Association 
of  Home  Appliance  Manufacturers  and 
Whirlpool  Corporation  that  design 
options  such  as  variable  speed 
compressors,  electronic  expansion 
valves,  thermostatic  cycling  controls, 
and  possibly  use  of  alternative 
refrigerants  that  improve  efficiency 
under  cycling  conditions  will  not  result 
in  any  measurable  efficiency 
improvements.  The  Association  of 
Home  Apphance  Manufacturers  stated 
that  the  addition  of  a  cycling  test  must 
be  justified  by  in-depth  studies  and  field 
experiments  to  determine  if  the 
efficiency  improvements  such  a  revision 
would  predict  are  cost-effective. 
(Association  of  Home  Appliance 
Mfinufacturers,  No.  61 A  at  6-8; 
Whirlpool  Corporation.  No.  31  at  12- 
14) 

In  response,  the  Department  believes 
that  some  design  options  may  improve 
efficiency  under  cycling  conditions.  The 
Department  also  agrees  that  before  such 
design  options  are  translated  into  test 
procedure  credits,  field  tests  would 
need  to  be  conducted  to  provide 
evidence  to  support  such  credits. 
Therefore,  for  purposes  of  this 
rulemaking,  cycling  designs  for  room  air 
conditioners  will  not  be  given  test 
procedure  credit. 

Though  no  test  procedure  credit  will 
be  given  to  cycling  designs,  the 
Department  believes  that  energy  savings 
can  be  realized  through  the  use  of 
variable  speed  compressors.  Energy 
savings  for  variable  speed  compressors 
have  been  estimated  by  extrapolating 
from  results  based  on  tests  performed  on 
central  air  conditioners.  The 
extrapolated  estimate  is  significantly 
lower  than  what  test  results  indicate  for 


central  systems.  A  low  estimate  is  used 
because  room  air  conditioners  probably 
cycle  less  than  central  systems.  Cycling 
data  for  room  air  conditioners  are  not 
available. 

There  are  some  design  options  listed 
in  the  Advance  Notice  of  Proposed 
Rulemaking  which  are  theoretically 
possible,  but  for  which  experimental 
data  or  prototypes  are  not  available.  The 
impact  of  electronic  expansion  valves 
and  thermostatic  cycling  controls  on  the 
efficiency  of  room  air  conditioners  has 
not  been  analyzed  because  the 
Department  was  not  able  to  obtain  any 
data  for  these  designs. 

Both  the  Association  of  Home 
Appliance  Manufacturers  and 
Whirlpool  Corporation  made  comments 
regarding  replacement  refrigerants  for 
R-22.  They  commented  that  though 
research  has  identified  refrigerant 
blends  (non-azeotropic  mixtures)  that 
could  improve  the  efficiency  of  room  air 
conditioners,  no  prototypes  have  been 
developed  that  demonstrate  this 
potential.  In  addition,  changes  would  be 
required  in  room  air  conditioner 
systems,  e.g.,  heat  exchangers,  in  order 
for  the  unit  to  operate  efficiently  with 
the  replacement  refrigerant. 
(Association  of  Home  Appliance 
Manufacturers,  No.  61A  at  8;  Whirlpool 
Corporation,  No.  31  at  15). 

Tne  Department  agrees  with  the 
comments  made  by  the  Association  of 
Home  Appliance  Manufacturers  and 
Whirlpool  Corporation  regarding 
replacement  refrigerants  for  R-22.  Since 
no  prototypes  exist,  the  Department  did 
not  analyze  replacement  refrigerants  as 
a  design  option  for  room  air 
conditioners. 

The  Association  of  Home  Appliance 
Manufacturers  provided  extensive 
comments  regarding  the  computer 
simulation  model  used  by  the 
Department  to  analyze  room  air 
conditioners.  The  Association  of  Home 
Appliance  Manufacturers  proposed  the 
following  changes  to  the  computer 
simulation  model:  (1)  Modification  of 
the  compressor  subroutine  to  model 
rotary  compressors  and  to  simulate 
reciprocating  compressors  better;  (2) 
correction  of  the  condensate  spray 
subroutine  to  predict  its  effect  on 
system  performance  better;  (3)  addition 
of  correction  factors  to  account  for 
indoor/outdoor  air  leakage,  short- 
circuiting  of  indoor  air,  and  heat  leakage 
through  the  divider  wall;  (4)  addition  of 
multiplication  factors  to  modify  coil 
heat  transfer  coefficients  as  a  result  of 
using  enhanced  fin  surfaces;  (5) 
addition  of  correction  factors  to  modify 
such  values  as  the  compressor  power 
and  refrigerant  mass  How  rate  in  order 
to  assist  in  calibrating  the  model  to  test 


data;  and  (6)  addition  of  a  psychometric 
heat  balance  routine  to  check  that  the 
results  from  the  simulation  model  are 
thermodynamically  consistent.  In 
addition  to  making  changes  to  the 
simulation  model,  the  Association  of 
Home  Appliance  Manufacturers 
requested  that  DOE  calibrate  the  model 
to  match  industry  test  data  for  the 
baseline  models  chosen  to  represent 
each  of  the  room  air  conditioner  product 
classes.  The  Association  of  Home 
Appliance  Manufacturers  also  requested 
that  the  room  air  conditioner  industry 
be  given  the  opportunity  to  conduct 
experiments  to  judge  the  models 
validity  after  the  needed  changes  to  the 
model  were  completed.  The  Association 
of  Home  Appliance  Manufacturers  also 
stated  that  manufacturers'  data  should 
be  given  significant  weight  in  predicting 
the  increases  to  efficiency  due  to  design 
modifications.  (Association  of  Home 
Appliance  Manufacturers.  No.  61A  at 
2.3).  Whirlpool  Corporation  stated  that 
it  fully  supports  the  Association  of 
Home  Appliance  Manufacturers's 
recommended  changes  to  the  computer 
simulation  model.  (Whirlpool 
Corporation.  No.  31  at  15). 

Tne  Department  has  made  the 
changes  to  the  simulation  model  that 
were  proposed  by  the  Association  of 
Home  Appliance  Manufacturers. 
Simulation  of  baseline  models  v.-ere 
calibrated  against  test  data  submitted  by 
manufacturers.  The  Department 
encourages  the  room  air  industry  to  test 
the  validity  of  the  simulation  model  and 
submit  results  in  response  to  the 
standard  levels  being  proposed  in  this 
rulemaking. 

The  Rocky  Mountain  Institute 
proposed  that  latent  cooling  be 
considered  in  room  air  conditioner 
energy  savings,  and  that  DOE  investigate 
whether  the  spread  between  evaporator 
temperatures  has  been  reduced  to  a 
minimum.  (Rocky  Mountain  Institute, 
No.  15  at  4). 

The  computer  simulation  model  used 
in  the  analysis  of  room  air  conditioners 
evaluated  the  thermodynamic 
performance  of  the  refrigerant  system.  In 
this  evaluation,  the  removal  of  latent 
heat  was  calculated.  Minimization  of 
the  difference  in  evaporator  inlet  and 
outlet  temperatures  is  an  inherent 
consideration  in  heat  exchanger  and 
system  design.  This  temperature 
difference  was  determined  by  the 
simulation  model. 

The  Florida  State  Energy  Office 
(FSEO)  suggested  that  the  Department 
consider  classifying  room  air 
conditioners  according  to  their  load 
characteristics.  (FSEO.  No.  42  at  5.  6). 
The  Association  of  Home  Appliance 
Manufacturers  stated  that  regional 
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standards  could  increase  the  product's 
cost  by  denying  manufacturers  the 
economy  of  large  production  runs  and 
augment  distribution  problems  by 
isolating  inventories  by  region. 
(Association  of  Home  Appliance 
Manufacturers,  No.  61A  at  22-25). 

The  Department  assumes  that  the 
Florida  State  Energy  Office  comment 
concerns  regional  standards.  The 
Department  believes  the  program 
requires  the  setting  of  a  national 
standard  and  is  proposing  therefore  only 
a  national  standard  for  room  air 
conditioners. 

The  Natural  Resources  Defense 
Council  and  the  Florida  State  Energy 
Office  proposed  that  DOE  establish 
procedures  that  take  into  account  the 
integration  of  room  air  conditioners  and 
water  heaters  (heat  recovery  units). 
(Naturd  Resources  Defense  Council  No. 
13at  29;FSEONo.  42at  2,3). 
Establishing  standards  and 
developing  test  procedures  for 
appliances  which  serve  two  types  of 
loads  simultaneously  is  a  very  comple.x 
problem.  The  Department  is  in  the 
process  of  developing  standards  and  test 
procedures  for  combined  central  air 
conditioners  and  water  heaters. 
However,  because  of  the  difficulty  of 
running  water  lines  to  a  remote  room  air 
conditioner  location  and  the  inherent 
heat  losses  from  the  hot  water  line,  a 
room  air  conditioner/water  heater 
configuration  does  not  seem  particularly 
appropriate.  At  this  time,  DOE  will  not 
establish  a  standard  for  room  air 
conditioner/water  heater  systems. 
The  Natural  Resources  Defense 
Council,  the  Florida  State  Energy  Office 
and  the  American  Council  for  an  Energy 
Efficient  Economy  stated  that  DOE 
should  consider  the  cost  of  peak  power 
in  evaluating  the  cost  effectiveness  of 
room  air  conditioner  standards.  (Natural 
Resources  Defense  Council  No.  13  at  18; 
Florida  State  Energy  Office  No.  42  at 
5.6;  American  Council  for  an  Energy 
Efficient  Economy  No.  6  at  7). 

The  price  of  electricity  used  for  room 
air  conditioners  is  the  projected  1996 
average  residential  electricity  price  from 
DOE  Annual  Energy  Outlook  1991. 
Analysis  of  electricity  price  by  end-use 
from  data  in  the  DOE/EIA  1987 
Residential  Energy  Consumption  Survey 
indicates  that  the  average  electricity 
price  for  residential  air  conditioning 
was  the  same  as  the  national  average 
residential  electricity  price  (in  other 
words,  the  end-use  price  multiplier  is 
1.00).  Cost  effectiveness  to  the 
consumer,  e.g.,  life  cycle  cost,  payback 
and  cost  of  conser\'ed  energy,  is 
evaluated  according  to  the  actual 
charges  to  the  consumer. 


The  Fedders  Corporation  urged  DOE 
to  establish  a  minimum  energy 
efficiency  ratio  for  window  air 
conditioners  of  10.0,  stating  that  this 
should  be  done  to  keep  the  industry 
competitive  on  a  global  basis.  The 
Fedders  Corporation  also  stated  that 
existing  technology  clearly  can  support 
this  minimum  efficiency  at  small  cost  to 
manufacturers.  (Fedders,  No.  91  at  1). 

The  Association  of  Home  Appliance 
Manufacturers  responded  to  the  Fedders 
Corporation's  comment  stating  that  the 
Association  of  Home  Appliance 
Manufacturers  was  unclear  as  to  which 
classes  the  Fedders  Corporation  was 
referring,  and  urging  DOE  to  maintain 
and  evaluate  separate  classes  of  room  air 
conditioners.  Furthermore,  the 
Association  of  Home  Appliance 
Manufacturers  stated  that  the  Fedders 
Corporation  cannot  accurately  judge  the 
technological  and  economic  impacts  of 
such  a  minimum  energy  efficiency  ratio 
on  other  manufacturers.  (Association  of 
Home  Appliance  Manufadurers,  No.  92 
at  1). 

The  Department  notes  both  comments 
and  has  analyzed  each  proposed  class  of 
room  air  conditioners  separately,  using 
all  available  cost  and  performance  data. 
The  results  presented  in  today's  notice 
as  proposed  minimum  energy  efficiency 
ratio's  for  room  air  conditioners  range 
from  9.3  to  11.1,  depending  on  size  and 
configuration. 

2.  Water  Heaters 

Classes.  There  was  considerable 
discussion  about  water  heater  product 
classes.  Many  comments  came  from  gas 
utilities. 

The  American  Gas  Association  urged 
DOE  to  adopt  a  source-based  energy 
analysis  and  to  recognize  the 
importance  of  efficiency  of  the  total 
energy  delivery  cycle.  (American  Gas 
Association,  No.  23  at  3.) 

The  National  Appliance  Energy 
Conservation  Act  separates  water 
heaters  into  three  product  classes  by 
fuel  type:  Gas,  electric  and  oil.x  Also, 
the  National  Appliance  Energy 
Conservation  Act  directs  the  Secretary 
to  develop  different  standards  for 
product  classes  within  an  appliance 
type  if  they  "consume  a  different  kind 
of  energy  from  that  consumed  by  other 
covered  products  within  such  type."  '5 
Therefore,  the  Department  did  not 
compare  water  heaters  of  different  fuel 
types.  However,  the  Department 
considered  the  effects  of  fuel-switching 
caused  by  the  standards,  as  forecasted 


'••  "Standards  for  Water  Heaters;  Pool  Healers; 
Direct  Heating  Equipment."  42  U.SC.  6295le). 

""Special  Rule  for  Certain  Types  or  Classes  of 
Products",  42  use.  6295  Inltl'llA). 


by  the  LawTcnce  Berkeley  Laboratory 
Residential  Energy  Model. 

The  American  Cas  Association  and 
many  of  the  gas  utilities  proposed 
additional  classes  for  gas  water  heaters 
based  on  several  factors.  These  included 
the  utility  of  having  hot  water  if  the 
power  fails  and  the  high  cost  of  bringing 
electricity  to  locations  without  electric 
outlets  near  the  water  heater.  The 
American  Gas  Association  argued  that  a 
precedent  already  exists  with  ranges/ 
ovens  for  separate  product  classes  with 
or  without  an  electric  cord.  (American 
Gas  Association,  No.  23  at  4-6.) 

Several  comments  proposed  that  DOE 
establish  four  classes  for  gas  water 
heaters;  With  and  without  draft  hood, 
and  with  and  without  electric  cord. 
(American  Gas  Association,  No.  23  at  2; 
Southern  Gas  Association.  No.  4  at  3; 
Lone  Star  Gas  Company.  No.  39  at  3; 
Southern  Natural  Gas  Company,  No.  46 
at  2;  LaQede  Gas,  No.  55  at  3;  Equitable 
Resources,  No.  72  at  1;  Madison  Gas  & 
Electric.  No.  77  at  1;  Louisiana  Gas,  No. 
81  at  1;  United  Texas  Transmission.  No. 
26  at  2;  Southern  Union  Gas  Company. 
No.  22  at  1;  Colorado  Interstate  Gas.  No. 
14  at  2;  Wisconsin  Gas  Company.  No.  33 
at  1;  South  Carolina  Electric  and  Gas 
Company.  No.  34  at  2;  Bay  State  Gas, 
No.  52  at  1;  Arkansas  Oklahoma  Gas, 
No.  56  at  1;  Providence  Gas.  No.  62  at 
1;  Southern  Connecticut  Gas,  No.  63  at 
1;  Arkansas  Western  Gas.  No.  64  at  4; 
ENTEX,  No.  58  at  5;  Essex  County  Gas. 
No.  69  at  1;  K  N  Energy.  No.  70  at  3;  and 
Delta  Natural  Gas.  No.  73  at  2.) 

The  Gas  Appliance  Manufacturers 
Association  stated  that  EXDE  should 
recognize  the  particular  utility  and 
performance  characteristics  of 
conventional  gas  water  heaters  and 
preserve  the  availability  of  this  product 
to  the  American  consumer.  (Gas 
Appliance  Manufacturers  Association, 
No.  40  at  3.) 

Two  gas  utility  companies  proposed 
three  product  classes  for  gas-fired  water 
heaters:  with  a  draft  hood  with  and 
without  electric  cord,  and  with  electric 
cord  (no  designation  on  presence  of 
draft  hood).  (Atlantic  Gas  Light 
Company.  No.  29  at  2;  and  Energen.  No. 
12  at  4.) 

Some  gas  utilities  proposed  two 
product  classes  for  gas  water  heaters, 
namely,  with  and  without  electric  cord. 
(Oklahoma  Natural  Gas  Company,  No. 
57  at  1;  and  Northern  Indiana  Public 
Service.  No.  48  at  2.) 

The  Arkansas  Western  Gas  Company 
listed  several  benefits  provided  by  a 
standing  pilot  in  water  heaters.  These 
benefits  include  keeping  the  flue  warm, 
helping  maintain  water  temperature  in 
the  tank,  providing  a  low-cost,  fail-proof 
ignition  system,  allowing  operation 
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during  power  outages,  and  low 
operating  cost.  (Arkansas  Western  Gas 
Company.  No.  64  at  5.)  Piedmont 
Natural  Gas  Company,  Inc.  urged  the 
Department  to  evaluate  fully  the 
benefits  of  standing  pilot  ignition 
systems.  Many  citizens  in  North  and 
South  Carolina  continued  to  have  hot 
water  and  were  able  to  cook  after 
hurricane  Hugo  caused  extensive  power 
outages  which  lasted  up  to  several 
weeks.  (Piedmont  Natural  Gas 
Company.  No.  7lCat  2.) 

The  Dtjpartment  considered  only  one 
product  class  for  gas-fired  storage  water 
heaters.  The  Department  believes  that 
designs  that  eliminate  draft  hoods  or 
add  electric  cords  do  not  change  the 
utility  of  water  heaters;  therefore,  these 
designs  do  not  warrant  inclusion  in  a 
separate  class.  These  design  options 
were  evaluated  solely  on  economic 
considerations.  Additional  installation 
cost  to  bring  electricity  to  water  heaters 
not  close  to  outlets  was  included  in  the 
analysis  of  those  design  options.  When 
condensation  from  mid-efficiency  water 
heaters  would  damage  masonry 
chimneys,  the  cost  of  relining  or  power 
venting  was  added  to  the  installation 
costs. 

The  Department  does  not  consider  the 
utility  of  having  hot  water,  or  other 
amenities,  during  power  outages 
adequate  reason  to  develop  separate 
product  classes.  Between  90  percent  and 
93  percent  of  residential  electric 
customers  e.xperience  no  electricity 
outages  longer  than  four  hours  per 
year.  16  Currently,  central  gas  furnaces 
are  not  divided  into  product  classes 
based  on  the  use  of  electricity  as 
proposed  above  for  gas  water  heaters. 
Additionally,  in  this  proposal,  ranges/ 
ovens  are  not  divided  into  two  product 
classes  based  on  the  use  of  electricity. 

The  Public  Service  Company  of  North 
Carolina,  Inc.  recommended  that 
additional  product  classes  be  defined 
for  gas-fired  storage  water  heaters 
installed  outside.  (Public  Service 
Company  of  North  Carolina,  Inc.,  No.  74 
at  3). 

The  Department  is  not  aware  of  any 
unique  water  heater  design  features  that 
lead  to  any  utility  and  lower  energy 
efficiency  that  justifies  a  separate  class. 
Therefore,  the  Department  is  not 
establishing  a  separate  product  class  for 
gas-fired  water  heaters  installed  outside. 
The  Pacific  Power  and  Edison  Electric 
Institute  supported  three  separate 
classes  for  electric  water  heaters 
(resistance,  instantaneous,  and  heat 


'"  A.P.  Sanghvi.  1990.  Cost-Benefit  Analysis  of 
Power  System  Beliability:  Determination  of 
Interruption  Costs.  Prepared  by  RCCOHaglerABailiy 
Inc.  for  Electric  Power  Research  Institute  EL-6791 . 
vol  2.  p  3-3. 


pump).  The  Pacific  Power  stated  that 
heat  pump  water  heater  efficiency 
depends  upon  climate  and  use  patterns. 
(Pacific  Power.  No.  53  at  1,  and  Edison 
Electric  Institute,  No.  20  at  2).  Peoples 
Natural  Gas  Company  stated  that  heat 
pump  water  heaters  should  be  promoted 
over  electric  resistance  water  heaters. 
(Peoples  Natural  Gas  Company,  No.  28 
at  3). 

Several  comments  proposed  that  heat 
pump  water  heaters  be  treated  as  a 
design  option  for  electric  storage  water 
heaters,  and  not  as  a  separate  product 
class.  (DEC  International  No.  3  at  1;  Mr. 
Wayne  Goode.  No.  8  at  1;  Mr.  Joe 
Wilson.  No.  10  at  1;  American  Council 
for  an  Energy  Efficient  Economy,  No.  6 
at  1:  Natural  Resources  Defense  Council, 
No.  13  at  21;  Rocky  Mountain  Institute. 
No.  15  at  2;  Crispaire.  No.  19  at  1; 
Citizens  Environmental  Coalition 
Educational  Fund.  No.  24  at  3; 
Champaign  County  Board,  No.  36  at  1; 
Northwest  Power  Planning  Council,  No. 
32  at  1;  Mr.  George  Smith,  No.  32  at  2; 
Sierra  Club.  No.  43  at  2;  and  Mr.  Warren 
Widener.  No.  78  at  21.  Northwest  Power 
Planning  Council  proposed  a  separate 
product  class  for  add-on  heat  pumps  for 
water  heaters.  (Northwest  Power 
Planning  Council.  No.  32  at  2). 

The  Natural  Resources  Defense 
Council  argued  that  heat  pump  water 
heaters  should  not  be  a  separate  class. 
In  its  comments,  the  Natural  Resources 
Defense  Council  acknowledged  some 
arguments  in  favor  of  keeping  them  a 
separate  class,  such  as  the  inability  to 
operate  at  low  temperatures,  which  the 
Natural  Resources  Defense  Council 
claimed  can  be  overcome  with  electric 
resistance  backup;  first  hour  rating, 
which  the  Natural  Resources  Defense 
Council  stated  can  be  overcome  with  a 
larger  tank;  and  noise,  which  the 
Natural  Resources  Defense  Council 
suggested  can  be  overcome  with  more 
insulation.  The  Natural  Resources 
Defense  Council  argued  that  these  are 
economic  considerations,  not  product 
utility  considerations.  (Natural 
Resources  Defense  Council,  No.  13  at 
22).  On  the  other  hand,  Edison  Electric 
Institute  supported  a  separate  product 
class  for  heat  pump  water  heaters. 
Because  of  replacement  market 
considerations,  the  heat  pump 
compressor  may  have  to  be  located 
outdoors,  the  air  temperature  must  be 
greater  than  45°F.  sufficient  air 
circulation  is  needed  (500  cfm)  or 
surrounding  air  space  must  be  of 
sufficient  volume  (1000  ft  3),  and  there 
must  be  provision  for  condensate 
drainage.  (Edison  Electric  Institute.  No. 
20  at  2). 

The  Gas  Appliance  Manufacturers 
Association  stated  that  DOE  should  not 


analyze  heat  pump  water  heaters  since 
their  shipments  are  extremely  low. 
totaling  less  than  0.05  percent  of  all 
electric  water  heater  shipments.  (Gas 
Appliance  Manufacturers  Association. 
No.  40  at  4). 

The  Department  considered  only  one 
product  class  for  electric  storage  water 
heaters.  Heat  pump  water  heaters  were 
regarded  as  design  options  for  electric 
storage  water  heaters.  They  provide  the 
same  utility  as  electric  resistance  storage 
water  heaters.  The  Department  agreed 
with  the  Natural  Resources  Defense 
Council  that  all  of  the  issues  regarding 
heat  pump  water  heaters  discussed 
above  are  economic  in  nature,  and  are 
treated  as  such  in  the  analyses. 

The  Department  decided  a  separate 
product  class  was  not  appropriate  for 
add-on  heat  pumps.  Since  this  type  of 
heat  pump  is  always  used  with  a  storage 
tank,  there  is  no  difference  in  the  utility 
provided  to  the  consumer. 

No  detailed  information  describing 
the  location  of  electric  water  heaters  in 
existing  houses  was  pro%'ided.  Lacking 
better  data.  DOE  assumed  sufficient 
volume  of  air  circulation  would  be 
available  to  allow  proper  operation  of 
heat  pump  water  heaters.  Most  of  the 
heat  pump  water  heaters  considered  in 
this  analysis  are  currently  available. 
They  are  all  equipped  with  freeze 
protection  and  have  backup  resistance 
elements.  This  permits  operation  under 
adverse  conditions.  Providing 
condensate  drains  was  included  in  the 
installation  costs  for  all  heat  pump 
water  heaters. 

The  Department  rejected  the  Gas 
Appliance  Manufacturers  Association's 
comment  that  heat  pump  water  heaters 
not  be  considered  in  the  analysis 
because  of  their  low  sales  volume.  The 
Department  would  agree  with  the  Gas 
Appliance  Manufacturers  Association  if 
heat  pump  water  heaters  warranted  a 
separate  class;  however,  since  they  are 
treated  as  a  design  option.  EMDE 
concluded  that  they  Warrant 
consideration.  The  effect  on  water 
heater  manufacturers  of  standard  levels 
requiring  heat  pump  water  heaters  was 
considered  in  the  manufacturing  impact 
analysis. 

The  low  heating  rate  of  electric 
instantaneous  water  heaters  presents  a 
disadvantage  with  respect  to  their 
capability  to  provide  a  large  quantity  of 
hot  water  as  rapidly  as  an  electric 
resistance  storage  water  heater.  This 
difference  justified  two  product  classes 
(instantaneous  and  all  other)  for  electric 
water  heaters.  There  is  little  that  can  be 
done  to  improve  the  efficiency  of 
electric  instantaneous  water  heaters. 
Therefore,  standards  were  not 
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developed  for  electric  instantaneous 
water  heaters. 

Gas-fired  instantaneous  water  heaters 
can  provide  unlimited  amounts  of  hot 
water,  but  at  limited  rates.  The 
Department  judged  this  to  be  a 
significant  difference  in  utility  to  the 
consumer.  Gas  instantaneous  water 
heaters  were,  therefore,  specified  as  a 
separate  product  class,  and  analyzed  as 
such  for  standards. 

United  Technologies  Carrier  proposed 
a  separate  product  class  for  a  combined 
space  and  wafer  heater.  Electricity-using 
design  options  are  viable  for 
combination  appliances,  but  would 
cause  substantial  increases  in  prices  for 
gas  water  heater  installations,  and 
would  inconvenience  many  customers. 
(United  Technologies  Carrier,  No.  84  at 
1).  The  Florida  Governor's  Office  and 
the  Northwest  Power  Planning  Council 
proposed  a  product  class  for 
desuperheater  water  heaters.  These  are 
popular  in  Florida  and  use  waste  heat 
from  air  conditioners.  Therefore,  they 
operate  only  during  the  cooling  season. 
(Florida  Governor's  Office,  No.  42  at  6. 
and  Northwest  Power  Planning 
Commission,  No.  32  at  2). 

Before  the  Department  can  consider 
combination  space  and  water  heating 
appliances  and  desuperheating  water 
heaters  for  regulation,  test  procedures 
would  have  to  be  developed  and 
adopted  by  DOE  for  such  appliances. 
Furthermore,  appliances  that  provide 
combined  services  will  be  examined 
during  a  forthcoming  rulemaking  on 
amended  standards  for  central  air 
conditioners  and  central  air 
conditioning  heat  pumps. 

Design  options.  'There  were  many 
comments  on  the  design  options  for 
water  heaters.  A  discussion  of  these 
comments  follows  below. 

The  Southern  Gas  Association  and 
other  gas  companies  provided  price 
estimates  of  more  efficient  water  heater 
designs.  For  water  heaters  with  energy 
factors  of  0.63,  0.74,  and  0.54,  the 
American  Gas  Association  estimated 
uninstalled  prices  of  S667,  $729,  and 
S195,  respectively.  (Southern  Gas 
Association  No.  4  at  4;  Energen  Corp. 
and  Alabama  Gas  Corp.,  No.  12  at  6; 
South  Carolina  Electric  and  Gas  Co.,  No. 
34  at  3;  Montana-Dakota  Utilities  Co., 
No.  54  at  3;  Oklahoma  Natural  Gas 
Company,  No.  57  at  4). 

The  Columbia  Gas  provided  a 
comparison  of  design  options,  energy 
factors  and  retail  prices  for  four  designs 
of  efficiencies  of  gas  water  heaters. 
These  were  atmospheric  draft/ 
underfired  (energy  factor  .54,  S150- 
S350),  atmospheric  draft/subchamber 
(energy  factor  .62,  S250-S500),  forced 
draft/subchamber  (energy  factor  .72, 
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S600-S900),  forced  draft/immersed 
chamber  (energy  factor  .82,  $1300- 
S1800).  (Columbia  Gas,  No.  45  at  3). 

The  Department  used  a  retail  price  of 
$155.48  for  the  baseline  model  with  an 
energy  factor  of  .54.  This  is  based  on  a 
factory  cost  of  $95.63  supplied  by  the 
Gas  Appliance  Manufacturers 
Association.  The  63  percent  markup 
from  factory  cost  to  retail  price  was 
provided  by  the  Lawrence  Berkeley 
Laboratory-Manufacturer  Impact  Model. 
Installation  expense  used  in  the  analysis 
for  the  baseline  model  was  $126.12. 

The  Department  included  a  standard 
venting,  submerged  combustion 
chamber  water  heater  with  heat  traps, 
reduced  heat  leaks  and  R-16  insulation 
in  the  analysis,  with  an  estimated 
energy  factor  of  .57.  At  large-scale 
production,  the  submerged  combustion 
chamber  will  not  increase  the  factory 
cost. 17  The  heat  traps,  reduced  heat 
leaks,  and  R-16  insulation  added  $18.19 
to  the  factory  cost,  for  a  total  factory  cost 
of  $113.82.  the  LawTence  Berkeley 
Laboratory-Manufacturer  Impact  Model 
estimated  a  markup  of  about  57  percent 
for  a  total  retail  price  of  $179.22. 

A  model  with  an  energy  factor  of  .74 
(calculated  to  have  an  energy  factor  of 
.71  using  the  proposed  test  procedure} 
was  also  included  in  the  analysis.  This 
unit  has  2  inches  of  foam  insulation 
surrounding  a  plastic  tank,  heat  traps, 
indirect  heating  of  the  water,  and 
electronic  ignition.  The  Department 
estimated  the  factory  cost  of  this  unit  at 
large-volume  production  to  be  $344.41. 
This  estimate  was  based  on  an  estimated 
16  percent  reduction  in  factory  costs 
due  to  large-scale  production.  The  retail 
price  predicted  by  Manufacturer  Impact 
Model  was  $612.96,  with  a  78  percent 
markup. 

A  water  heater  with  forced  draft  and 
submerged  combustion  chamber  was 
not  analyzed.  However,  the  Department 
did  consider  forced  draft  with  increased 
baffling.  An  estimated  incremental 
manufacturing  cost  of  $312.50  was 
supplied  by  the  Gas  Appliance 
Manufacturers  Association.  Heat  traps, 
reduced  heat  leaks,  and  R-16  insulation 
were  also  included  on  this  unit  for  an 
energy  factor  of  .67  (calculated  to  have 
an  energy  factor  of  .66  using  the 
proposed  test  procedure).  A  total  factory 
cost  of  $426.32  was  used.  A  markup  of 
40  percent  from  the  Lawrence  Berkeley 
Laboratory-Manufacturer  Impact  Model 
was  applied  to  arrive  at  a  retail  price  of 
$596.83. 

The  Department  was  not  aware  of  any 
existing  designs  or  prototypes  for  water 


heaters  with  forced  draft  and  immersed 
chambers.  No  analysis  was  done  for  this 
design  option. 

The  Wisconsin  Blue  Flame  Council 
cited  an  incremental  unit  cost  of  $150 
to  $200  to  add  automatic  ignition 
devices  and  flue  dampers  to  residential 
gas-fired  water  heaters.  (Wisconsin  Blue 
Flame  Council,  No.  33  at  33).  Equitable 
Resources  stated  the  additional  cost  for 
electrical  safety  controls  to  be 
approximately  $20  to  $50.  (Equitable 
Resources,  No.  72  at  2). 

The  Department  used  an  incremental 
material  cost  of  $49  for  a  spark  ignition 
system,  flue  damper.  24-volt  plug- 
transformer,  and  control  relay.ia  Other 
factory  costs  were  from  the  Gas 
Appliance  Manufacturers  Association 
data. 

Design  Options  for  Storage  Water 
Heaters 

The  Rocky  Mountain  Institute  stated 
that  DOE  should  study  insulated 
pressure  relief  valves,  plastic  drain 
pipes,  and  flexible  anode  rods.  (Rocky 
Mountain  Institute.  No.  15  at  4).  The 
Natural  Resources  Defense  Council 
proposed  that  DOE  evaluate  thermal 
short  circuits  through  insulation.  Work 
performed  by  the  California  Energy 
Commission  and  the  National  Institute 
of  Standards  and  Technology  showed 
that  the  effective  thermal  resistance  is 
often  50  percent  or  less  than  the  thermal 
resistance  calculated  from  the  level  of 
insulation.  (Natural  Resources  Defense 
Council.  No.  13  at  27). 

Reduced  heat  leaks  were  included  as 
one  of  the  design  options  in  the  analysis 
of  water  heaters.  The  actual  features  of 
this  design  option  were  not  specified. 
Measures  that  could  be  included  in  this 
design  option  were  to  eliminate  thermal 
bridges  from  jacket  to  feed  throughs,  to 
eliminate  voids  in  insulation,  to  insulate 
the  pressure  relief  valve,  to  install 
plastic  drain  pipes,  and  to  reduce  the 
number  of  feed  throughs  by  combining 
functions.  These  measures  were  not 
modeled  separately. 

The  American  Council  for.an  Energy 
Efficient  Economy  proposed  that 
vacuum  panels  be  considered  as  a 
design  option.  {American  Council  for  an 
Energy  Efficient  Economy.  No.  6  at  3). 

Vacuum  insulation  was  considered  as 
one  of  the  design  options  for  both  gas- 
fired  and  electric  storage  water  heaters. 


"This  information  was  from  Robert  Cook  who 
cited  a  study  on  projected  costs  done  by  A.O. 
Smith. 


••Paul.  D.D..  Stickford.  G.H..  ft  Locklin.  D.W 
Assessment  of  Technology  for  Improving  the 
Effioency  of  Pesidentiol  Cos  Water  Heaters.  Second 
Interim  fieport.  June  3.  1991.  Battelle,  Columbus 
OH.  prepared  for  Gas  Research  Institute. 

'•lames  E.  Harris,  Test  Besults  on  the 
Effectiveness  of  Heal  Traps  on  Water  Heaters.  Miiy 
1982.  Building  Equipment  Division.  Center  for 
Building  Technology.  National  Bureau  of 
Standards. 
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The  Rocky  Mountain  Institute  stated 
that  DOE  should  study  more  accurate 
thermostats  and  pipe  insulation.  (Rocky 
Mountain  Institute,  No  15  at  4). 

The  Department  is  not  aware  of  any 
method  to  quantify  energy  savings  from 
more  accurate  thermostats.  Pipe 
insulation,  which  is  not  part  of  the 
water  heater,  was  not  considered  as  a 
design  option  because  of  concerns  that 
it  might  not  always  be  installed  in  the 
Held. 

The  Pacific  Power  stated  its  research 
shows  that  heat  traps  add  only  1  percent 
to  an  electric  water  heater's  efficiency, 
not  5  percent  as  assigned  in  the 
previous  DOE  testing  procedure  for 
water  heaters.  (Pacific  Power.  No.  53  at 
2). 

The  Department  used  data  from  a 
letter  report  prepared  for  DOE.'^  This 
report  determined  actual  heSt  losses  out 
of  pipe  fittings  with  and  without  heat 
traps.  The  letter  reported  that  heat  traps 
provide  a  savings  of  nine  watts  on  the 
hot  water  outlet  and  seven  watts  on  the 
inlet,  ."ipplied  to  the  baseline  model, 
this  results  in  a  2.5  percent  increase  in 
energy  factor. 

Design  Options  for  Gas-Fired  Storage 
Water  Heaters. 

The  Gas  Appliance  Manufacturers 
Association  recommended  that  the 
multiple  fiues  and  submerged 
combustion  chamber  design  options  be 
combined  into  a  single  category  to  be 
called  mcreased  heat  transfer  surface. 
(Gas  Appliance  Manufacturers 
Association.  No.  40  at  4). 

The  Department  found  enough 
difference  in  efficiency  and  cost 
between  these  designs  to  merit 
classification  as  indi%idual  design 
options.  Water  heaters  currently  on  the 
market  with  submerged  combustion 
chambers  have  recovery  efficiencies  of 
85  pe.'-cent,  whereas  currently  available 
units  with  multiple  flues  have  recovery 
efficiencies  of  80  percent. 

The  Gas  Appliance  Manufacturers 
Association  recommended  that  pulse 
combustion  and  condensation  be 
simplified  to  condensation  of  flue  gases. 
The  essential  efficiency  improvem.ent  is 
to  extract  enough  heat  out  of  the  flue 
gases,  such  that  condensation  occurs. 
(Gas  Appliance  Manufacturers 
Association.  No  40.  at  5). 

The  Department  notes  that 
manufacturing  costs  and  actual 
efficiencies  for  design  options  that 
condense  flue  gases  depend  on  the 
method  of  condensation.  Therefore. 


■  xja.Tifs  E  Harrit.  Ten  Resvlts  on  the 
Effectiveness  of  Heat  Traps  on  Water  Heatert.  May 
1982.  Building  Equipmect  Divi.sion.  Center  for 
Building  Technoiog) .  Na:ional  Bureau  of 
Standards. 


pulse  combustion  was  retained  as  a 
separate  design  option. 

Northern  Indiana  Public  Service 
recommended  that  pulse  combustion 
and  condensation  of  flue  gases  be 
eliminated  as  design  options.  While 
these  designs  are  clearly  feasible  from,  a 
technical  standpoint,  cost 
considerations  have  proven  to  be 
insurmountable  thus  far.  (Northern 
Indiana  Public  Service.  No.  48  at  3). 

Since  pulse  combustion  and 
condensation  of  flue  gas  technologies 
are  feasible,  the  Department  cannot 
eliminate  these  design  options,  but  has 
considered  their  cost  impacts  using  the 
best  availfihif  estimates  of 
manufactuni-g  cost. 

The  American  Council  for  an  Energy 
Efficient  Economy  proposed  that  flue 
dampers  and  intermittent  ignition 
devices  be  treated  as  separate  designs. 
(American  Council  for  an  Energy 
Efficient  Economy.  No.  6  at  3). 

Because  of  concerns  about 
contaminating  indoor  air  with 
combustion  products  from  the  pilot 
light,  the  Department  did  not  consider 
flue  dampers  as  a  separate  design 
option. 

The  Natural  Resources  Defense 
Council  proposed  that  IX3E  evaluate 
power  combustion  with  intermittent 
ignition  devices.  (Natural  Resources 
Defense  Council.  No.  13  at  27). 

From  the  limited  description  of  this 
design  option,  the  Department  assumed 
that  the  Natural  Resources  Defense 
Council  was  referring  to  a  fan-assisted 
combustion  system  using  electronic 
ignition  with  the  fan  before  the 
combustion  chamber.  Part  of  the 
increase  in  efficiency  from  this  design  is 
caused  by  the  fan  restrictmg  off-cycle  air 
flow  through  the  flue.  This  reduces  off- 
cycle  flue  losses.  The  Department 
analyzed  power  vent  with  intermittent 
ignition  devices,  which  is  a  fan-assisted 
combustion  system  with  the  fan  after 
the  combustion  chamber.  The  reduction 
of  flue  losses  would  be  si.milar  to  the 
reduction  for  the  design  option 
recommended  by  the  Natural  Resources 
Defense  Council. 

Northern  Indiana  Public  Service  also 
stated  that  for  vent  fans,  the  main 
energy-conserving  value  is  the  reduction 
of  flue  losses,  and  a  thermal  vent 
damper  could  be  used  to  accomplish 
that  reduction  more  simply.  (Nortihern 
Indiana  Public  Service,  No.  48  at  4). 

The  Department  did  not  analyze  vent 
dampers,  which  are  above  the  draft 
hood,  but  did  analyze  flue  dampers, 
which  are  below  the  draft  hood,  in 
conjunction  with  intermittent  ignition 
devices  as  discussed  above. 

Oklahoma  Natural  Gas  proposed  that 
DOE  analyze  improved  burner  design. 


modulating  controls,  improved  flue 
baffling  and  improved  fill  tube  designs 
to  reduce  sediment  buildup  and 
temperature  stacking  of  heated  water. 
(Oklahoma  Natural  Gas.  No.  57  at  2). 

The  Department  was  not  able  to 
obtain  cost  and  efficiency  data  for 
improved  burner  design  or  fill  tube 
designs.  No  analysis  was  done  for 
modulating  controls,  because  the 
Department  is  not  aware  of  how  this 
design  would  improve  efficiency. 
Improved  flue  baffling  was  included  as 
a  design  option. 

Mr.  Rajendra  Narang  provided 
patented  items  for  improving  the 
efficiency  of  gas  and  oil  water  heaters. 
These  included  preheat  of  con'.Lustion 
air.  self-regulating  fuel  flow  to  the 
burner,  lower  heat  input,  combustion 
dampers,  and  better  heat  exchangers. 
(Narang,  No.  82), 

No  data  on  potential  energy  efficiency 
improvements  or  incremental 
manufacturing  costs  were  available  for 
these  design  options.  In  addition,  DOE 
was  not  able  to  develop  any  estimates 
on  the  cost  or  efficiency  of  these 
designs.  Therefore,  they  were  not 
included  in  today's  proposed  rule.  The 
Department  requests  cost  and  efficiency 
data  on  these  designs  in  order  to 
evaluate  them  for  inclusion  in  the  final 
rule. 

Pilot  Light  Design  Options 

The  Gas  Appliance  Manufacturers 
Association  stated  that  "reduced  pilot 
light  input  rate"  should  not  be 
considered  as  a  design  option  because 
pilot  inputs  have  been  reduced  to  the 
optimal  point.  (Gas  Appliance 
Manufacturers  Association,  No.  40  at  4). 

The  Department  agrees  with  the  Gas 
Appliance  Manufacturers  Association 
on  this  issue.  Therefore,  further 
reductions  in  pilot  light  input  rate  were 
not  considered. 

Northern  Indiana  Public  Service 
stated  that  the  elimination  of  a  pilot 
light  has  a  very  small  savings.  (Northern 
Indiana  Public  Service.  No.  48  at  4). 
Washington  Gas  Light  Company  noted 
that  not  all  of  the  heat  from  a  pilot  light 
is  wasted.  (Washington  Gas  Light 
Company,  No.  37  at  9). 

The  Department  agrees  that  only  a 
portion  of  the  heat  from  a  pilot  light  is 
wasted.  In  the  analysis.  DOE  assumed 
76  percent  of  the  pilot  light's  energy 
went  to  maintaining  water  temperature. 
This  is  based  on  the  theory  that  a  pilot 
light  would  have  the  same  efficiency  as 
the  recovery  efficiency  of  the  water 
heater.  Therefore,  only  the  24  percent  of 
the  pilot  light  input  available  to  be 
saved  by  an  intermittent  ignition  device 
was  included  in  the  analvsis. 
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Design  Options  for  EUectric  Storage 
Water  Heaters 

The  National  Rural  Electric 
Cooperative  Association  stated  that  off- 
peak  water  heaters  save  energy. 
(National  Rural  Electric  Owperative 
Association,  No.  17  at  1).  Vaughn  said 
that  off-peak  electric  water  heaters  r^n 
save  energy  use  by  controlling  time 
period  elements  are  allowed  to  heat 
water.  (Vaughn,  No.  75  at  2). 

The  Department  did  include  off-peak 
water  heaters  as  a  design  option  in  the 
Engineering  Analysis  for  electric  water 
heaters.  However,  as  stated  above,  the 
Department  believes  that  the  economics 
of  this  design  option,  in  the  absence  of 
the  nationwide  availability  of  time-of- 
day  rates,  precludes  using  this  design 
option  in  setting  national  standards. 

Crispaire  pro\ided  unit  energy 
consumption  and  annual  performance 
factors  for  heat  pump  water  heaters  and 
electric  resistance  water  heaters. 
Crispaire  also  stated  that  its  studies 
showed  consumer  acceptance  of  heat 
pump  water  heaters.  (Crispaire,  No.  19 
at  2). 

The  Department  included  two 
existing  models  of  heat  pump  water 
heaters  in  the  analysis  of  electric  water 
heaters.  One  was  an  E-Tech  brand 
model  manufactured  by  Crispaire. 
Energy  consumption  for  this  model  was 
calculated  from  the  energy  factor 
derived  from  the  DOE  water  heater  test 
procedure  in  effect  prior  to  October  17, 
1990,20  derated  by  25  percent  to  account 
for  estimated  reductions  due  to  the 
current  test  procedure  relative  to  the 
previous  test  procedure.  This  derating 
value  was  based  on  estimated 
reductions  of  15-20  percent  from  ETL 
Testing  Laboratories.zi  27  percent  from 
the  Gas  Appliance  Manufacturers 
-Association. 22  and  30  percent  from 
Electric  Power  Research  Institute  23 
simulation  models.  The  Gas  Appliance 
Manufacturers  Association  estimate  was 
based  on  the  difference  between  data 
supplied  in  support  of  the  rulemaking 
and  the  least  efficient  heat  pump  water 
heater  listed  in  its  directory.  This  is  a 
minimum  estimate  of  the  difference. 
The  Department  requests  test  data  on 
heat  pump  water  heaters,  in  accordance 


•"Gas  Applicance  Mdnufacturtrs  AMOtiation, 
Corsumer's  Di.-ectory  of  Certified  Efficiency  Ratings 
fur  Residential  Heating  and  Water  Heating 
Eqij;pr:ient.  October  1990.  pg  194. 

2'  lohn  Sabelli,  ETL  L.abs.  Phone  conversation  on 
1  29/91. 

2- Consumers'  Directcry  of  Certified  Efficiency 
R^ti.^gs  for  Residential  Heating  and  Water  Heating 
Equipniem.  GAMA.  Octotier  1990. 

"Carl  Hiller,  Electric  Power  Re&earch  Institute. 
Phone  conversation.  7/23/91. 


with  the  existing  test  procedures,  for 
consideration  in  the  final  rule. 

The  Natural  Resources  Defense 
Council  advi.sed  that  increased  jacket 
insulation  and  heat  traps  be  evaluated 
for  heat  pump  water  heaters.  (.Natural 
Resources  Defense  Council.  No.  13  at 
27). 

Heat  pump  water  heaters  were 
analyzed  as  a  desigr* option  for  electric 
storage  wafer  heaters.  Increased  jacket 
insulation  and  heat  traps  were  also 
included  as  design  options  for  this 
product  class. 

The  Ohio  Sierra  Club  commented  that 
in  many  parts  of  the  U.S..  a  solar  water 
heating  system  is  considerably  more 
cost-effective  than  an  electric  water 
heater.  (Ohio  Sierra  Club,  No.  11  at  2). 

The  Department  included  solar  pre- 
heating as  a  design  option  for  electric 
storage  water  heaters.  Baltimore. 
Maryland  was  used  as  the  location  for 
evaluating  the  solar  water  heating 
systems.  Baltimore  was  chosen  as  the 
one  site  that  most  closely  approximated 
the  population-weighted  average 
climate  of  the  United  States. 

Design  Options  for  Instantaneous  Gas- 
Fired  Water  Heaters 

The  Gas  Appliance  Manufacturers 
Association  commented  that  reducing 
the  amount  of  water  within 
instantaneous  water  heaters  would 
reduce  the  heater's  ability  to  provide 
sufficient  heated  water,  the  Gas 
Apphance  Manufacturers  Association 
further  noted  that  instantaneous  water 
heaters  do  not  utilize  flues  to  transfer 
heat  to  water.  Design  options  which 
concern  flue  improvements  are  not 
applicable  to  instantaneous  water 
heaters.  (Gas  Appliance  Manufacturers 
Association,  No.  40  at  5). 

The  E>epanment  agrees  with  the  Gas 
Appliance  Manufacturers  Association 
on  these  issues.  Reducing  the  amount  of 
water  in  the  heater  and  flue 
i.mprovements  were  not  con.sidered  in 
the  analysis  of  instantaneous  water 
heaters. 

The  .Natural  Resources  Defense 
Council  recommended  that  DOE 
consider  an  intermittent  ignition  device 
for  instantaneous  water  heaters  as  a 
design  option.  (.Natural  Resources 
Etefense  Council,  No.  13  at  27). 

This  design  option  was  included  in 
the  analysis  of  instantaneous  water 
heaters. 

Reducing  Water  Heater  Setpoint 
Temperature 

Another  comment  on  design  options 
dealt  with  a  design  to  limit  the 
temperature  of  the  hot  wafer  produced 
by  a  water  heater.  National  Wildlife 
Federation  proposed  that  DOE  consider 


the  promulgation  of  a  design  standard 
covering  the  factory  setting  of  water 
beater  temperature  controls.  It  stated 
that  140°F  water  can  cause  bums,  and 
reducing  this  temperature  could  lower 
accidents.  In  addition,  the  energy 
savings  would  be  substantial.  (National 
Wildlife  Federation,  No.  21  at  3). 

The  Department  did  not  consider  the 
hot  water  setting  as  a  design  option  for 
water  heaters.  While  it  is  true  that 
reducing  the  hot  water  temperature  will 
save  energy  at  the  water  heater,  hot 
wash  cycles  in  clothes  washers  and 
dishwashers  with  140°F  water  are 
requi.-ed  for  certain  conditions.  All 
clothes  washers  and  dishwashers  would 
have  to  contain  electric  resistance 
booster  heaters  to  maintain  this  utility. 
The  use  of  these  electric  resistance 
booster  heaters  would  mean  that  some 
water  heating  currently  being  performed 
by  gas  water  heaters  would  be 
performed  by  electrical  resistance 
heating  with  a  corresponding  loss  in 
overall  efficiency. 

Other  Comments.  Fuel  switching  One 
of  the  most  discussed  consumer  issues 
involved  the  impact  of  increases  in 
initial  purcha.se  price  for  gas  wafer 
heaters,  since  starulards  could  alter 
consumer  fuel  choice,  resulting  in 
increased  electricity  consumption  at  the 
expense  of  gas  consumption,  and 
increased  environmental  degradation. 
(Middle  Tennassee  Natural  Gas  Utihfy 
District.  No.  1  at  1;  Wisconsin  Southern 
Gas  Company.  No.  9  at  1-2;  Colorsdo 
Interstate  Gas  Company.  No.  14  at  2; 
Peoples  Natural  Gas  Company,  No.  28  at 
1;  Wisconsin  Blue  Flame  Council,  No. 
33  at  1-2;  WGL,  No.  37  at  5;  Columbia 
Gas  Distribution  Company.  No.  45  at  3; 
Northern  Indiana  Public  Service 
Company,  No.  48  at  4;  ENTEX,  No,  58 
at  2;  Peoples  Gas  Light  and  Coke 
Company  (Peoples).  No.  65  at  1;  Mobile 
Gas  Service  Corporation,  No.  66  at  2; 
Northern  Minnesota  Utilities,  No.  68  at 
1;  Delta  Natural  Gas  Company,  Inc..  No. 
73  at  1;  Public  Service  Company  of 
North  Carolina,  Inc.,  No.  74  at  4;  and 
Southern  California  Gas  Company,  No. 
79  at  1). 

Concern  was  expressed  that  if 
standards  imposed  on  gas  water  heaters 
include  automatic  ignition,  requiring 
electric  service,  there  will  be  a  sizeable 
increase  in  the  prices  of  gas  appliances. 
The  comments  argued  that  builders  are 
concerned  with  initial  purchase  prices. 
not  life-cycle  costs;  thus,  a  switch  to 
electricity  consumption  will  occur. 

The  Department  is  sensitive  to  fuel- 
switching  issues.  The  Department 
incorporated  available  data  about  fuel 
shares  in  new  housing  and  replacement 
markets,  based  on  historical  purchase 
patterns,  in  the  Lawrence  Berkeley 
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Laboratory  Residential  Energy  Model. 
Additional  data  to  quantify  the 
sensitivity  in  the  market  to  first  cost  and 
to  operating  cost  were  obtained.  Also, 
sensitivity  analyses  were  performed  in 
the  forecast  of  shipments  of  water 
heaters. 

The  Department  also  notes  that 
standards  resulting  in  price  increases  on 
gas  water  heaters  would  cause  switching 
to  electric  water  heaters  only  if  similar 
or  greater  price  increases  did  not  occur 
for  efficiency  improvements  to  electric 
water  heaters,  which  is  certainly  not  the 
case. 

Supplying  Electricity  to  Gas-Fired 
Storage  Water  Heaters 

Several  comments  addressed 
inclusion  of  installation  end 
maintenance  expenses  in  the 
engineering  analyses.  The  Southern  Gas 
,\ssociation.  American  Gas  Association, 
and  Gas  Appliance  Manufacturers 
Association,  among  others,  stated  that 
installation  (electric  supply  and  venting 
alterations)  and  maintenance  for  gas 
water  heater  designs  that  would  require 
electricity,  such  as  intermittent  ignition 
device,  induced  draft  combustion, 
power  venting,  and  condensing,  must  be 
included  in  the  analyses.  (Southern  Gas 
Association.  No.  4  at  10;  American  Gas 
Association.  No.  23  at  3;  and  Gas 
Appliance  Manufacturers  Association. 
No.  40  at  8). 

The  American  Gas  Association, 
Southern  Gas  Association,  and  several 
other  gas  utilities  gave  estimates  of  costs 
for  providing  electric  service  to  a  water 
heater.  For  an  existing  appliance 
location,  costs  ranged  from  $75  to  S200 
and  for  new  construction  from  $15  to 
S50.  (.\merican  Gas  Association,  No.  23 
at  5;  Southern  Gas  Association.  No.  4  at 
3:  Lone  Star.  No.  39  at  6;  Energen.  No. 
12  at  5;  Equitable  Resources,  No.  72  at 
2;  South  Carolina  Gas  and  Electric 
Company,  No.  34  at  2,  3;  Arkansas 
Western  Gas  Company.  No.  64  at  5; 
ENTEX.  No  58  at  5;  Public  Service 
Company  of  North  Carolina.  No.  74  at  4; 
Oklahoma  Natural  Gas  Company.  No.  57 
at  3.) 

The  Gas  Appliance  Manufacturers 
Association  stated  that  installation 
expenses  for  electric  serxice  could 
double  the  installed  price  of  the  water 
heater.  (Gas  Appliance  Manufacturers 
Association.  No.  40  at  3).  On  the  other 
hand.  Flair  said  that  in  northern 
climates,  the  water  heater  most  likely 
stands  next  to  the  furnace.  w!iich  has  an 
electrical  supply  readily  and  cheaply 
available  to  the  water  heater.  Flair 
estimated  that  the  average  price  of 
adding  electricity  is  much  less  than  the 
cost  of  the  water  heater.  (Flair.  No.  85 
at  1). 


The  Department  used  a  cost  of  $11.20 
for  the  installer  to  add  a  small  plug-in 
transformer  and  install  low-voltage 
wiring  to  the  water  heater. 24  The 
Department  assumed  this  would  not 
require  an  electrician,  and  would  allow 
the  water  heater  to  be  installed  a  large 
distance  from  an  existing  outlet.  This 
would  provide  sufficient  power  to  run 
safety  controls,  spark  ignition,  flue 
damper,  and  a  small  venting  fan.  For 
design  options,  such  as  condensing  flue 
gases,  submerged  combustion,  and 
direct  firing,  which  would  require 
higher  vohage,  a  charge  of  $100  was 
used  as  the  installation  price  of 
providing  electricity.  This  figure  was 
presented  to  tlie  Department  by 
Southern  Gas  Association. 

Modification  of  Existing  Venting 
Systems 

The  Gas  Appliance  Manufacturers 
Association  mentioned  that  for  water 
heating  systems  to  be  compatible  with 
existing  venting  systems,  recovery 
efficiencies  must  be  less  than  82 
percent.  Gas  Appliance  Manufacturers 
Association  further  stated  that 
elimination  of  the  draft  hood  and 
insta'lation  of  a  new  venting  system  for 
both  a  furnace  and  water  heater  would 
modify  the  installed  price  of  the  w^ater 
■'heater  by  three  to  five  times.  (Gas 
Appliance  Manufacturers  Association, 
No. 40  at  4).  The  Gas  Research  Institute 
said  that  additional  expenses  of  altering 
venting  systems  are  necessary  for  high- 
efficiency  water  heaters.  Estimates  of 
these  expenses  2s  were  provided  to  the 
Department  on  a  regional  basis.  (Gas 
Research  Institute,  No.  59  at  2-3). 

The  Washington  Gas  Light,  Inc. 
indicated  that  "installing  a  water  heater 
with  a  vent  damper  or  power 
combustion  into  an  existing  masonry 
chimney  .  .  .  may  result  in  the  need  to 
reline  the  chimney."  The  charge  for  this 
would  be  between  $500  and  $2000. 
(Washington  Gas  Light,  Inc.,  No.  37  at 
8).  ENTEX  estimated  installing  a  new 
vent  svstem  in  its  serv-ice  area  would  be 
approximately  $260.  (ENTEX,  No.  58  at 
5).  Energen  Corporation  estimated  the 
incremental  cost  of  adding  a  new  vent 
system  at  $125  to  $175.  (Energen,  No.  12 
at  6). 

The  charge  for  refining  venting 
systems  that  were  not  type-B  was  added 
to  the  installation  expense  of  all  design 
options  with  recovery  efficiencies  above 
80  percent  that  were  not  power  vented. 
The  Department  used  values  of  $408  for 
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relining  masonry  chimneys.  $85  for 
replacing  vent  connectors,  and  $75  for 
adding  a  sidewall  venting  system. ze 

Maintenance 

Mississippi  Valley  and  Energen  stated 
that  when  an  intermittent  ignition 
device  and  fiue  damper  or  forced  draft 
combustion  are  added  to  a  gas  water 
heater,  it  is  likely  that  at  least  one  of  the 
following  components  (ignitor,  fan 
motor,  printed  circuit  board,  fan  relay 
system,  or  vent  damper  assembly)  will 
fail  and  need  service  or  replacement  in 
the  10-  to  12-year  life  of  the  water 
heater.  (Mississippi  Valley.  No.  5  at  0; 
Energen,  No.  12  at  8). 

Among  other  comments  on  the 
engineering  analysis  of  water  heaters, 
Energen  stated  that  reliability  and 
functionality  issues  are  most  important 
in  a  total  system-specific,  real  world 
situation.  Issues  such  as  venting 
materials,  vent  categories,  common 
venting,  vent-system  condensation, 
corrosion,  masonry  chim.ney  suitability, 
backdrafting.  spillage,  negative  room 
pressure,  combustion  air  management, 
construction  clearances,  vent 
termination  requirements,  heat  or  fiame 
roll  out,  fiammable  vapors  ignition,  and 
others  must  be  a  significant  part  of  the 
efficiency  equation.  (Energen,  No.  12  at 
9). 

The  limited  data  available  on 
component  lifetimes  suggested  failure 
would  occur  near  the  end  of  the  .service 
life  of  water  heaters.  Therefore,  the 
Department  did  not  include 
maintenance  expenses  in  the  analysis. 
The  Department  requests  data  on  water 
heater  lifetimes,  component  lifetimes 
and  service  costs  for  consideration  in 
the  final  rule. 

Baseline  Model 

The  Southern  Gas  Association  and 
other  gas  suppliers  recommended 
baseline  units  and  costs.  (Southern  Gas 
Association,  No.  4  at  8).  Energen  said 
that  the  baseline  unit  should  logically 
be  a  natural  draft,  non-powered  unit 
upgraded  to  the  highest  field-proven 
technology  level,  including  heat  traps, 
advanced  insulation  techniques,  sealing 
of  the  pilot  light  and/or  main  burner 
combustion  cavity,  piezo  pilot  ignitors, 
flue  dampers  and  or  advanced  flue 
baffling.  (Energen  No.  12  at  8).  Lone  Star 
proposed  that  shipment  data  from  the 
Gas  Appliance  Manufacturers 
Association  be  used  for  baselines.  (Lone 
Star,  No.  39  at  3). 

The  baseline  model  used  in  this 
analysis  was  established  from  data 
provided  by  the  Gas  Appliance 
Manufacturers  Association  who  was 


if  Ibid 


Federai  Register  /  Vol.  59.  No.  43  /  Friday.  March  4.  1994  /  Proposed  Rules  10491 


supplied  with  the  data  by 
manufacturers.  The  baseline  represents 
a  typical  water  heater  that  marginally 
meets  the  1990  National  Appliance 
Energy  Conservation  Act  standards. 

The  baseline  gas-fired  storage  water 
heater  is  a  center  flue,  glass-  lined  steel 
tank  with  a  standing  pilot.  It  has  a  40- 
gallon  tank  and  1-inch-thick  foam 
insulation.  Both  the  inlet  and  outlet  are 
at  the  top  of  the  tank.  It  has  six  feed 
throughs  and  no  heat  traps.  It  is  bottom- 
fired  with  a  three-inch  central  flue.  The 
burner  input  is  34,000  Btu  per  hour.  The 
pilot  light  input  rate  is  400  Btu  per 
hour. 

The  baseline  model  for  the  electric 
water  heater  analysis  is  a  glass-lined 
steel  tank,  with  two  4,500-watt 
resistance  elements.  It  has  a  52-gallon 
tank  and  2-inch-thick  foam  insulation. 
Both  the  inlet  and  the  outlet  are  on  top 
of  the  tank.  It  has  eight  feed  throughs 
and  no  heat  traps. 

Measured  Versus  Rated  Volume 

The  California  Energy  Commission 
proposed  that  the  measured  volume 
rather  than  the  rated  volume  of  water 
heaters  be  used  in  all  analyses. 
(California  Energy  Commission.  No.  24 
at  31. 

With  regard  to  how  the  Department 
should  set  water  heater  conser\ation 
standards.  Lhe  California  Energy 
Commission  proposed  that  any  standard 
be  expressed  as  EF  =  A  ■>■  (B  *  VI.  and 
not  as  EF  =  A  -  (B  *  V),  so  that  an 
exaggeration  of  volume,  V,  by 
manufacturers  would  resuh  in  a  more 
stringent  standard.  (California  Energy 
Commission,  No.  24  at  3). 

The  California  Energy  Commission 
also  argued  that  tolerances  between 
rated  and  measured  volumes  of  5 
percent  and  10  percent,  respe<  tively,  for 
gas  and  electricily  water  heaters 
volumes,  are  too  high.  (California 
Energy  Commission,  No.  24  at  2). 

The  energy  conservation  standards  are 
in  the  form  of  equations  that  are  a 
function  of  the  volume  of  the  water 
heater.  A  footnote  refers  to  the  volume 
as  being  rated  volume.  The  DOE  test 
procedure  contains  provisions  to 
determine  the  measured  or  actual 
volume,  but  is  silent  on  the  rated 
volume  which  is  established  by  the 
manufacturer.  The  tolerances  to  which 
the  California  Energy  Commi.9sion  are 
referring  are  those  set  by  safety  testing 
agency  specifications  and  are  not  related 
to  the  energy  efficiency  program.  In  tha 
vast  majority  of  cases,  thie  measured 
volume  is  lower  than  the  rated  volume. 
All  of  the  13  water  heaters  tested  by  the 
National  Institute  of  Standards  and 
Technology  in  support  of  the  DOE  tijst 
procedure  had  measured  volumes  below 


rated  volumes.  Furthermore,  one  out  of 
six  electric  water  heaters  and  one  out  of 
five  gas  water  heaters  tested  by  the 
National  Institute  of  Standards  and 
Technology  exceeded  the  safety 
tolerances  for  rated  volume.  (55  FR 
42166,  October  17,  1990  and  54  FR 
1893,  January  17,  1989).  To  conduct  the 
analysis  which  forms  the  basis  for 
today's  notice  in  an  acoirate  manner, 
the  actual  volume  had  to  be  used.  To  be 
consistent  with  that  analysis,  the 
Department  is  proposing  that  the 
volume  referred  to  in  the  efficiency 
equation  be  the  actual  or  measured 
volume.  The  Department  believes  that 
the  use  of  measured  volume  rather  than 
rated  volume  in  the  calculation  will 
eliminate  this  issue. 

Definitions  in  Test  Procedure  and 
Conservation  Standards 

The  California  Energy  Commission 
proposed  that  the  coverage  of  the  water 
heater  test  procedures  and  efficiency 
standards  be  consistent,  i.e.,  the  test 
procedure  does  not  cover  some  classes 
and  sizes  of  water  heaters  that  otherwise 
would  be  covered  by  the  efficiency 
standards.  (California  Energy 
Commission,  No.  24  at  2-3). 

Modifications  to  the  test  procedures 
for  water  heaters,  whirji  address  these 
issues,  are  contained  in  the  Notice  of 
Proposed  Rulemaking  referenced  above. 

Gas  Research  Institute  Study 

Energen  urged  DOE  to  evaluate 
thoroughly  a  study  commissioned  by 
the  gas  industry  on  cost/efficiency  of 
water  heater  designs.  (Energen,  No.  12  at 
9.) 

The  Department  did  review  and  use 
information  from  this  Gas  Research 
Institute  study, ^^  particularly  cost  data 
for  installation  and  reventing.  The  study 
was  also  useful  in  categorizing  standby 
losses. 

3.  Direct  Heating  Equipment 

Classes.  Among  the  comments  on 
product  classes.  Southern  Gas 
Association,  Energen  Corp.  and  Atlanta 
Gas  Light  Company  proposed  that  direct 
heating  product  classes  be  expanded  to 
separate  each  present  class  into  two 
classes,  one  with  and  one  without  an 
electric  cord.  The  division  of  product 
classes  by  capacity  is  not  mentioned. 
Their  arguments  deal  generally  with 
economic  and  utihty  issues,  i.e..  the 
ability  of  products  without  an  electric 
cord  to  provide  heat  if  a  power  outage 
occurs,  and  the  affordability  of  these 
p.-oducts  to  lower-income  people. 
(Southern  Gas  Association,  No.  4  at  6; 
Energen,  No.  12  at  12-13;  and  AGLC, 
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No.  29  at  3).  The  California  Energy 
Commission  stated  that  there  are  too 
many  product  classes  for  this  proou  -t 
and  proposed  three  classes  which  are 
wall  (fan  and  gravity),  floor  (fan  and 
gravity),  and  room  (fan  and  gravity). 
(California  Energy  Commission.  No.  24 
at  4). 

As  stated  above,  the  Deportment  does 
not  believe  that  the  ability  of  gas 
equipment  to  operate  during  electricity 
outages  is  a  utility  that  requires 
separating  the  existing  gravity  product 
classes  into  those  with  and  without  a 
power  cord.  Instead,  designs  that  use 
electricity  are  evaluated  on  their 
economic  advantages  and 
disadvantages.  The  Def)artmcnt  has  kept 
the  four  product  class  categories  as 
designated  by  the  National  Appliance 
Energy  Conservation  Act.  The  categories 
are:  fan-wall,  gravity-wall,  room,  and 
floor.  With  respect  to  division  by 
capacity,  the  Department  kept  the 
National  Appliance  Energy 
Conservation  Act  divisions  during  the 
engineering  analyses.  The  current  class 
divisions  by  caparjty  are  necessary 
because  of  the  manner  in  which  direct 
heating  equipment  is  evaluated  by  the 
DOE  test  procedure.  The  energy 
descriptor  f6r  this  equipment,  the 
annual  fuel  utilization  efficiency,  is  a 
function  of.  among  other  things,  the 
pilot  fraction.  The  pilot  fraction  is 
defined  as  the  energy  input  rate  to  the 
pilot  light  (Qp)  divided  by  the  steady- 
state  heat  input  rate  to  the  heater  (Q,J. 
As  the  pilot  fraction  decreases,  the 
annual  fuel  utilization  efficiency  will 
increase.  For  each  of  the  four  categories 
of  direcl  heating  equipment  (fan-wall, 
gravity-wall,  room,  floor),  the  pilot  light 
input  rate  is  constant.  Thus,  for  heaters 
of  two  different  capacities  within  the 
same  category  and  with  the  same 
steady-state  efficiency,  the  annual  fuel 
utilization  efficiency  will  always  be 
higher  for  the  larger  capacity 
equipment.  The  division  of  classes  by 
capacity  is  required  to  account  for  this 
relationship  between  the  annual  fu^I 
utilization  efficiency  and  the  pilot 
fraction. 

Design  options.  The  Gas  Appliance 
Manufacturers  Association  stated  that 
grnvity-type  dire<:t  heating  units  provide 
a  unique  utility  in  that  they  operate 
during  an  electrical  power  outage.  In 
addition,  gravity-type  equipment  can  be 
used  where  an  e.xtemal  electrical  source 
is  not  available.  Because  of  these 
reasons,  the  Gas  Appliance 
Manufacturers  Association  prgued  that 
design  options  requiring  electricity 
should  not  be  required  for  floor  heaters, 
room  heaters,  or  gravity  wall  furnaces. 
(Gas  Appliance  Manufacturers 
Assotjation  No.  40  at  6). 
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As  stated  above,  the  Department  does 
not  believe  that  the  ability  of  gas 
equipment  to  operate  during  electric 
outages  is  a  utility  that  forecloses 
consideration  of  electricity-using  design 
options  for  those  appliances.  Therefore, 
the  Department  considered,  for 
economic  justification,  design  options 
that  would  require  electricity  for  gravity 
wall,  floor,  and  room  direct  heating 
equipment. 

With  regard  to  electronic  ignition 
systems,  both  Southern  Gas  Association 
and  North  Carolina  Public  Service  Co. 
stated  that  adding  an  automatic  ignition 
system  and  elec-tronic  controls  would 
add  significantly  to  the  price  of  direct 
heating  equipment.  The  Southern  Gas 
Association  said  it  would  add  $190 
while  North  Carolina  Public  Senice  Co. 
stated  it  would  add  $150  to  $200. 
(Southern  Gas  Association,  No.  4  at  7; 
North  Carolina  Public  Service  Co..  No. 
74  at  5).  The  American  Council  for  an 
Energy  Efficient  Economy  said  that 
intermittent  ignition  device  and  vent 
dampers  should  be  considered 
separately.  (American  Council  for  an 
Energy  Efficient  Economy,  No.  6  at  3). 

The  Department  took  into  account  all 
sources  of  available  data  when 
determining  the  cost  of  an  electronic 
ignition  system  for  direct  heating 
equipment.  Sources  of  data  included 
manufacturers,  suppliers,  utilities,  and 
published  papers  and  reports:  The 
electronic  ignition  design  option  was 
evaluated  not  only  separately  from  any 
other  design  option,  but  also  with  other 
design  options,  including  vent  dampers. 

The  Gas  Appliance  Manufacturers 
Association  commented  that  increased 
insulation  does  not  improve  the  energy 
efficiency  of  room  heaters  since  this 
equipment  is  located  within  the  heated 
space.  (Gas  Appliance  Manufacturers 
■Association,  No.  40  at  6). 

The  Department  agrees  with  the  Gas 
Appliance  Manufacturers  Association's 
comment  and  is  not  considering  the 
increased  insulation  design  option  for 
room  heaters  or  wall  furnaces. 
Insulation  is  only  applicable  to  fioor 
furnaces  as  this  equipment's  intended 
installation  is  in  an  unconditioned 
crawl  space. 

The  Gas  Appliance  Manufacturers 
Association  also  commented  that  two- 
stage  or  modulating  burners  reduce  the 
energy  efficiency  of  direct  heating 
equipment.  (Gas  Appliance 
Manufacturers  Association.  No.  40  at  6). 

The  Department  agrees  with  the  Gas 
Appliance  Manufacturers  Association's 
comment.  When  incorporated  into  a 
typical  gravity  or  forced-air  direct 
heater,  i.e..  heaters  that  are  currently 
being  manufactured,  two-stage  and 
modulating  burners  actually  reduce  the 


energy  efficiency  of  direct  heating 
equipment.  Two-stage  and  modulating 
burners  which  are  currently 
manufactured  regulate  the  gas  flow  but 
not  the  air  flow.  Excess  air  is  induced 
at  lower  gas-flow  rates,  resulting  in 
lower  combustion  efficiencies  when 
compared  to  a  normal  or  maximum  gas 
flow  rate.  Because  of  this,  typical 
heaters  equipped  with  two-stage  or 
modulating  burners  will  always  have  a 
lower  energy  efficiency,  as  measured  by 
the  DOE  test  procedure,  than  heaters 
equipped  with  single-stage  burners.  The 
Department  is  not  aware  of  any  two- 
stage  or  modulating  burners  that 
regulate  both  the  gas  and  air  flow.  The 
Department  believes  however,  that  it  is 
possible  to  regulate  the  air  fiow  being 
drawn  into  a  two-stage  or  modulating 
burner  if  the  direct  heater  is  also 
equipped  with  a  two-speed  or  variable- 
speed  combustion  fan,  i.e.,  induced  or 
forced  draft  system.  With  a  multi-speed 
combustion  fan.  a  low  fan  speed  can  be 
used  to  reduce  the  e.xcess  air  that  would 
normally  occur  at  low  gas  flow  rates. 
Thus,  the  steady-state  efficiency  that 
occurs  at  the  high  gas  flow  rate  of  a  two- 
stage  or  modulating  burner  can  be 
maintained  at  its  lower  gas  flow  rate. 
Since  currently  manufactured  two-stage 
and  modulating  burners  actually  reduce 
energy  efficiency  in  typical  direct 
heating  equipment,  EJOE  is  considering 
them  as  a  design  option  only  if  they  are 
incorporated  into  a  heater  already 
equipped  with  a  multiple-speed 
induced  or  forced  draft  combustion 
system. 

The  American  Council  for  an  Energy 
Efficient  Economy  said  that  DOE  should 
consider  two-speed  or  variable-speed 
blowers.  (American  Council  for  an 
Energy  Efficient  Economy.  No.  6  at  3). 

The  practical  application  of  two- 
speed  or  variable-speed  blowers  is  with 
two-stage  or  modulating  burners.  When 
heating  loads  are  low.  both  the  burner 
rate  and  the  blower  speed  could  be 
reduced.  This  would  prevent  cycling  of 
the  unit  and  reduce  large  fluctuations  in 
room  temperature.  In  addition,  overall 
energy  consumption  could  be  reduced. 
As  with  two-stage  and  modulating 
burners,  two-speed  and  variable-speed 
blowers  will  also  be  considered  by  the 
Department  only  on  heaters  already 
equipped  with  a  multiple-speed 
induced  or  forced  draft  combustion 
system.  This  is  because  two-stage  or 
modulating  operation  can  improve 
system  efficiency  only  if  coupled  with 
a  device,  i.e..  a  multi-speed  combustion 
system  that  can  regulate  the  air  flow  rate 
into  a  two-stage  or  modulating  burner. 

The  North  Carolina  Public  Service  Co. 
suggested  that  DOE  consider  whether 
blowers  can  be  used  in  direct  heating 


equipment  with  self-generating  pilots. 
(North  Carolina  Public  Service  Co.,  No. 
74  at  5). 

It  is  not  clear  to  what  North  Carolina 
Public  Service  is  referring,  as  it  fails  to 
define  clearly  in  its  comment  which 
blower  it  is  discussing  and  what  a  self- 
generating  pilot  is.  A  blower  could  be 
interpreted  as  either  an  air  circulation 
fan  or  an  induced  or  power  draft  fan. 
The  self-generating  pilot  is  probably 
some  type  of  electronic  ignition  device. 
The  Department  has  evaluated  all  of  the 
above-mentioned  design  options  and 
has  determined  that  blowers  of  any  type 
can  be  used  with  electronic  ignition 
systems. 

The  Gas  Appliance  Manufacturers 
Association  commented  that  for  a 
replacement  unit  incorporating  an 
increased  heat  exchanger  surface  area, 
condensate  must  be  avoided  in  the 
existing  vent  system.  This  requirement 
results  in  limiting  the  combustion 
efficiency  to  83  percent.  (Gas  Appliance 
Manufacturers  Association.  40  at  7). 

The  Department  agrees  with  the  Gas 
Appliance  Manufacturers  Association's 
comment  and  considered  venting  issues 
in  the  analysis.  Design  options  that 
increased  the  combustion  efficiency 
over  83  percent  require  an  additional 
installation  charge  to  account  for 
venting  low-temperature  fine  gases  and 
draining  condensate. 

Other  comments.  The  Southern  Gas 
Association,  Energen,  and  the  Atlanta 
Gas  Light  Company  recommended 
baseline  units  for  direct  heating 
equipment.  (Southern  Gas  Association, 
No.  4  at  8;  Energen,  No.  12  at  15,16; 
Atlanta  Gas  Light  Company,  No.  29  at 

1). 

The  Department  considered  these 
comments  regarding  baseline  units  in 
the  Engineering  Analysis.  Baseline  unit 
efficiency  levels  for  each  of  the  direct 
heating  product  classes  have  been  set  at 
the  standard  levels  established  by  the 
National  Appliance  Energy 
Conservation  Act.  Of  the  units  currently 
produced,  the  National  Appliance 
Energy  Conservation  Act  minimum 
efficiency  standards  are  representative 
of  the  efficiency  levels  that  presently 
exist  for  most  models. 

Minnegasco  said  that  installation  and 
maintenance  expenses  for  direct  heating 
products  are  important,  and  that  DOE 
must  consider  them.  (Minnegasco.  No. 
83  at  3). 

The  Department  has  considered  these 
expenses  in  the  analysis  of  direct 
heating  equipment.  The  increase  in 
consumer  expenses  caused  by  a  design 
option  includes  not  only  the  increase  in 
retail  price,  but  also  any  additional 
installation  and  maintenance  expenses 
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that  result  from  incorporating  that 
design  option  into  the  equipment. 

Southern  Gas  Association  contended 
that  more  efficient  direct  heating 
equipment  would  have  a  severe 
economic  impact  on  lower-income  and 
elderly  consumers,  and  that  low  usage 
in  Southern  states  should  be  evaluated. 
(Southern  Gas  Association,  No.  4  at 
7,10).  Minnegasco  also  commented  on 
the  issue  of  low  usage  by  urging  DOE  to 
consider  regional  usage  when 
performing  the  engineering  analysis. 
(Minnegasco,  No.  83  at  2). 

The  Department  has  lowered  its  usage 
assumption  by  using  the  modified 
burner  operating  hours  contained  in  the 
Notice  of  Proposed  Rulemaking 
mentioned  above  for  furnace  test 
procedures.  The  proposed  burner 
operating  hours  for  direct  heating 
equipment  has  been  revised  downward 
to  account  for  the  regional  distribution 
of  this  product  disproportionately  to  the 
southern  half  of  the  Nation.  The 
Department  has  no  data  with  which  to 
measure  the  standards'  impacts  on 
elderly  and  lower-income  consumers  in 
determining  whether  a  standard  level  is 
economically  justified;  however,  DOE 
will  consider  the  financial  effect  that  the 
standard  has  on  such  consumers. 

In  the  Advance  Notice  for  this 
rulemaking,  the  Department  described 
how  it  performs  sensitivity  analyses  to 
help  it  understand  the  effects  on  the 
forecasted  impacts  because  of  changes 
in  the  exogenous  variables  and 
assumptions.  (55  PR  39633). 

Those  sensitivities  were  developed  at 
the  national  level,  and  no  effort  was 
made  to  link  them  with  any  specific 
population  groups.  With  the  exception 
of  the  direct  heating  equipment  analysis 
discussed  above,  the  standards  analysis 
assumed  that  nationwide  average 
appliance  usage  rates,  energy  prices, 
and  efficiency  applied  to  all  consumers 
in  all  areas  of  the  nation,  although  the 
Department  recognized  that  there  exist 
large  variations  in  each  of  these  factors. 
The  Department  seeks  additional 
information  concerning  the  extent  to 
which  any  proposed  national  efficiency 
standard  is  likely  to  affect  identifiable 
groups  of  consumers  disproportionally 
and.  especially  how  best  to  consider 
such  impacts  in  the  selection  of 
efficiency  standard  levels.  The 
Department  is  also  seeking  additional 
data  to  help  it  better  assess  the 
disproportionate  impacts  on  such 
groups. 

4.  Mobile  Home  Furnaces 

Design  options.  The  Gas  Appliance 
Manufacturers  Association  stated  that 
an  intermittent  ignition  device  design  is 
not  appropriate  to  mobile  home 


furnaces.  The  Gas  Appliance 
Manufacturers  Association  stated  there 
is  ahnost  no  flow  through  the  heat 
exchanger  during  the  off-cycle.  If  the 
intermittent  ignition  device  failed,  a  gas- 
air  mixture  could  build  up  and  possibly 
lead  to  an  explosion  when  the 
intermittent  ignition  device  is  activated. 
(Gas  Appliance  Manufacturers 
Association,  No.  40  at  7). 

The  Department  accepted  Gas 
Appliance  Manufacturers  Association's 
comment  and  did  not  consider  an 
intermittent  ignition  device  plus  vent 
damper  as  an  engineering  design  for 
mobile  home  furnaces. 

American  Council  for  an  Energy 
Efficient  Economy  proposed 
intermittent  ignition  devices  and  vent 
dampers  be  separately  considered  and 
that  two-speed  or  variable-speed 
blowers  be  evaluated.  (American 
Council  for  an  Energy  Efficient 
Economy,  No.  6  at  4). 

The  Department  has  accepted  these 
approaches.  The  intermittent  ignition 
device  with  fan-forced  combustion  has 
been  considered  as  one  option,  while 
the  combustion  box  damper  has  been 
considered  as  a  separate  option.  A 
combustion  box  damper  has  the  same 
effect  on  efficiency  as  a  vent  damper  for 
isolated  combustion-type  systems. 
Mobile  home  furnaces  are  required  to 
have  isolated  combustion  systems  by 
the  Housing  and  Urban  Development 
code.  Both  two-stage  and  continuously 
modulated  burners  were  included  in  the 
final  list  of  design  options. 

Evcon  commentea  that  vent  dampers 
are  inappropriate  designs  because  of 
damper  location  and  isolated 
combustion  design.  (Evcon,  No.  76  at  1), 

The  Department  has  considered 
combustion  box  dampers  instead  of  vent 
dampers.  The  Department  knows  of  no 
design  considerations  that  would  render 
combustion  box  dampers  inappropriate. 
Evcon  also  suggested  that  condensing 
designs  and  intermittent  ignition 
devices  are  inappropriate  because  of 
excessive  cost.  (Evcon,  No.  76  at  1-2). 

The  Department  has  incorporated  the 
costs  for  materials,  components, 
maintenance,  and  installation  into  the 
Engineering  Analysis. 

Evcon  further  commented  that 
expense  and  noise  problems  exist  with 
pulsed  combustion  furnaces.  (Evcon, 
No.  76  at  1). 

The  Department  acknowledges  these 
points  and  notes  that  pulsed 
combustion  is  no  longer  on  the  list  of 
design  options.  In  eliminating  this 
design  option,  the  Department  reasoned 
that  non-pulsed  combustion  technology 
can  achieve  efficiencies  equivalent  to 
pulsed-combustion  technology  at  a 
lower  cost.  This  is  particularly  true  for 


manufacturers  having  to  pay  patent 
royalties  for  pulse  combustion 
technology.  Manufacturing  cost  data 
from  the  manufacturers  supported  this 
conclusion. 

Lastly,  Evcon  commented  that 
corrosion  and  cost  problems  exist  with 
two-stage  and  modulating  burner 
designs.  (Evcon,  No.  76  at  2). 

In  the  Engineering  Analysis,  the 
Department  assumed  that  material  costs 
(for  the  concentric  Hue/supply  air 
assembly)  would  increase  because  of  the 
need  to  design  for  possible  intermittent 
condensation  in  two-stage  non- 
condensing  furnaces.  Non-condensing 
modulating  furnaces  are  not  included  in 
the  present  list  of  design  options. 

Other  comments.  Gas  Appliance 
Manufacturers  Association  also 
commented  that  replacement  furnaces 
must  be  able  to  fit  into  the  same  spaces 
as  the  units  being  replaced.  (Gas 
Appliance  Manufacturers  Association. 
No.  40  at  7). 

The  Department  does  not  believe  that 
any  of  the  studied  design  options  would 
result  in  significant  space  problems. 

Evcon  also  commented  that  American 
Society  of  Heating,  Refrigerating,  and 
Air-conditioning  Engineers  Standard 
103-1982  is  inadequate  for  the  testing  of 
various  design  options  and  urged  that 
American  National  Standards  Institute/ 
American  Society  of  Heating. 
Refrigerating,  and  Air-conditioning 
Engineers  Standard  103-88  be  adopted. 
(Evcon,  No.  76  at  2). 

Modifications  to  the  test  procedures 
for  furnaces,  which  address  these  issues, 
are  contained  in  the  Notice  of  Proposed 
Rulemaking  referenced  above. 

5.  Kitchen  Ranges  and  Ovens 

Classes.  The  comments  on  classes  for 
conventional  ranges  and  ovens  ranged 
from  Aloha  Systems  Inc.'s 
recommendation  that  all  electric 
cooktops  be  one  product  class  to 
Association  of  Home  Appliance 
Manufacturers 's  proposal  to  add  several 
classes  to  those  proposed  in  the 
Advanced  Notice  of  Proposed 
Rulemaking.  Specifically,  the 
Association  of  Home  Appliance 
Manufacturers  recommended  that  DOE 
add,  as  classes,  electric  cooktops  with 
grill/griddle  without  downdraft  feature. 
and  for  gas  cooktops — grill/griddle  with 
downdraft  feature,  grill/griddle  without 
dovkTidraft  feature  with  and  without  an 
electric  cord,  and  warming/simmer 
burners.  (Aloha  Systems,  Inc..  No.  2  at 
1;  and  Association  of  Home  Appliance 
Manufacturers,  No.  61A  at  38). 

Several  comments  supported  the 
range/oven  product  classes  that  were 
listed  in  the  Advanced  Notice  of 
Proposed  Rulemaking.  Pour  gas  utilities, 
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Southern  Gas  Association.  Energen, 
South  Carolina  Electric  and  Gas 
Company  -  Gas  Operations,  and  the 
Oklahoma  Natural  Gas  Co..  all 
supported  the  classes  selected  by  DOE 
for  gas  cooktops  and  gas  ovens. 
(Southern  Gas  Association.  No.  4  at  7; 
Energen.  No.  12  at  14;  South  Carolina 
Electric  and  Gas  Company  -  Gas 
Operations.  No.  34  at  6;  and  the 
Oklahoma  Natural  Gas  Co..  No.  57  at  6). 

The  rest  of  the  comments  on  range/ 
oven  product  classes  argued  that  the 
Department  had  proposed  far  too  many 
different  classes  in  the  September  1990 
advance  notice.  As  mentioned.  Aloha 
Systems.  Inc.  recommended  a  single 
product  class  for  electric  cooktops.  The 
.\mencan  Council  for  an  Energy 
Efficient  Economy,  the  Natural 
Resources  Defense  Council,  the 
California  Energy  Commission,  and  the 
Ohio  Office  of  the  Consumers'  Council 
all  stated  that  there  are  too  many  classes 
for  conventional  ranges  and  ovens. 
(Aloha  Systems.  Inc.  No.  2  at  1: 
American  Council  for  an  Energy 
Efficient  Economy.  No.  6  at  1;  Natural 
Resources  Defense  Council.  No.  13  at 
25.  California  Energy  Commission,  No. 
24  at  5:  and  Ohio  Office  of  the 
Consumers'  Council.  No.  60  at  9). 
ENTEX  proposed  that  the  Department 
specify  freestanding,  drop-in,  and  slide- 
in  ovens  and  wall  ovens  as  one  class. 
(ENTEX,  No.  58  at  6).  Whirlpool 
Corporation,  a  manufacturer  of  ranges 
and  ovens,  suggested  that  DOE  not 
analyze  those  classes  with  low  sales 
volumes,  and  instead  restrict  the 
analysis  to  the  following  nine  classes: 
Electric  cooktops  with  open  coil 
elements;  electric  cooktops  with  solid 
disk  elements;  standard  or  catalytic 
electric  ovens;  self-cleaning  electric 
ovens;  conventional  or  sealed  burner  gas 
cooktops  (with  and  without  power 
cords);  standard  or  catalytic  gas  ovens 
(with  and  without  power  cords)  and 
self-cleaning  gas  ovens.  (Whirlpool 
Corporation,  No.  31  at  16).  Association 
of  Home  Appliance  Manufacturers 
stated  that  three  of  the  classes  listed  in 
the  Advanced  Notice  of  Proposed 
Rulemaking  for  gas  cooktops, 
conventional  burners  with  electrical 
cords,  conventional  burners  without 
electrical  cords  and  sealed  burners, 
should  be  consolidated  into  two  classes, 
namely,  conventional  and  sealed 
burners  with  electrical  cords  and 
conventional  and  sealed  burners 
without  electrical  cords.  (Association  of 
Home  Appliance  Manufacturers,  No. 
6lAat47.48). 

After  considering  the  comments  and 
reviewing  the  data,  the  Department 
believes  that  many  of  the  classes 
proposed  in  the  September  advance 


notice  were  not  warranted  on  a  utility 
and  performance  basis. 

For  this  proposed  rule,  four  product 
classes  were  considered  for  electric 
cooktops:  Low  or  high  wattage  open 
(coil)  elements,  smooth  cooktops.  grill 
with  or  without  dowTidraft  feature,  and 
griddle  with  or  without  downdraft 
feature.  The  baseline  cooktop  element 
selected  for  smooth  cooktops  is  a  solid 
disk  element.  As  compared  to  open  coil 
element  cooktops,  smooth  cooktops  are 
much  easier  to  clean.  Because 
cleanability  is  a  consumer  utility,  the 
Department  believes  that  a  separate 
class  is  warranted  for  smooth  cooktops. 
Induction  cooking,  halogen  lamps,  and 
radiant  elements  were  considered  as 
design  options  for  smooth  cooktops  and 
assessed  according  to  the  economic 
characteristics  of  the  particular  design. 
Because  of  the  small  amount  of 
empirical  data  on  grill  and  griddle 
cooktops,  the  Department  was  unable  to 
analyze  these  classes.  In  addition,  the 
DOE  test  procedure  is  presently  unable 
to  measure  grill  or  griddle  energy 
consumption,  and  the  Department  has 
not  proposed  to  include  the  testing  of 
grills  or  griddles.  As  a  result,  the 
Department  is  not  proposing  any 
standard  for  these  two  classes. 

Four  product  classes  are  now 
considered  for  gas  cooktops: 
Conventional  burners,  grill  with  or 
without  downdraft  feature,  griddle  with 
or  without  downdraft  feature,  and 
warming/simmer  burners.  For  other 
designs,  the  Department  does  not 
believe  that  significant  utility  issues 
exist,  for  example,  in  the  ability  of  the 
appliance  to  operate  during  electric 
outages,  which  would  require  that 
classes  be  established  into  gas  cooktops 
with  and  without  electrical  cords. 
Between  90  and  93  percent  of 
residential  electricity  customers 
experience  no  electric  outages  longer 
than  four  hours  per  year.^e  E)esigns 
which  use  electricity  were  evaluated  on 
their  economic  advantages  and 
disadvantages.  Other  classes  in  the 
Advance  Notice  of  Proposed 
Rulemaking  (sealed  and  radiant  burners) 
were  considered  as  design  options  for 
conventional  cooktops.  "There  were  no 
utility  issues  warranting  separate  classes 
for  sealed  and  radiant  burners.  As  with 
electric  cooktops,  because  of  the  small 
amount  of  empirical  data  on  grill  and 
griddle  cooktops  and  warming  burners, 
the  Department  was  unable  to  analyze 
these  classes.  In  addition,  the  DOE  test 
procedure  is  presently  unable  to 
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measure  grill,  griddle  or  warming 
burner  energy  consumption,  and  the 
Department  has  not  proposed  to  include 
the  testing  of  grills,  griddles  or  warming 
burners.  As  a  result,  the  Department  is 
not  proposing  any  standard  for  these 
three  classes. 

Two  product  classes  were  considered 
for  electric  ovens:  Standard  ovens  with 
or  without  catalytic  linings  and  self- 
cleaning  ovens.  Oven  types  that  were 
listed  as  classes  in  the  September  1990 
advance  notice  (forced  convection  for 
cooking,  forced  convection  for  cleaning, 
halogen  lamp,  and  steam  cooking  with 
and  without  pressure)  were  considered 
as  design  options.  The  Department 
believes  that  no  utility  issues  exist 
warranting  additional  classes  beyond 
standard  and  self-cleaning  ovens. 

As  with  electric  ovens,  two  product 
classes  were  considered  for  gas  ovens: 
Standard  ovens  and  self-cleaning  ovens. 
Oven  tvpes  that  were  listed  as  classes  in 
the  September  1990  advance  notice 
(radiant  burner  and  convection)  were 
considered  as  design  options.  In 
addition,  the  Department  does  not 
believe  that  significant  utility  issues 
e.xist  in  the  ability  of  the  appliance  to 
operate  during  electric  outages,  which 
would  require  that  classes  be 
established  into  those  with  and  without 
electrical  cords.  Designs  which  use 
electricity  are  evaluated  on  their 
economic  advantages  and 
disadvantages. 

As  for  microwave  oven  classes,  both 
Whirlpool  Corporation  and  Association 
of  Home  Appliance  Manufactixrers 
recommended  that  the  Department  hmit 
its  analysis  to  microwave  ovens  with 
and  without  browning  elements,  the 
classes  which  accounted  for  96.8 
percent  of  domestic  shipments  in  1989. 
(Whirlpool  Corporation,  No.  31  at  9; 
Association  of  Home  Appliance 
Manufacturers,  No,  61A  at  30). 

The  Department  rejected  the 
proposals  to  limit  the  analysis  to  two 
product  classes:  conventional 
microwave  ovens  with  and  without 
browning  elements.  The  Department 
combined  these  ovens  into  one  class. 
Since  the  test  procedure  does  not 
measure  the  energy  use  of  the  browning 
element,  there  is  no  need  to  separate 
these  two  kinds  of  ovens  into  classes; 
therefore,  only  one  class  of  microwave 
ovens  was  analyzed. 

Design  options.  There  were  numerous 
comments  on  the  design  options  for 
ranges/ovens  and  microwave  ovens. 
Natural  Resources  Defense  Council 
recommended  that  DOE  study  (for 
ranges/ovens)  reduction  in  thermal 
mass,  catal>1ic  burners,  refiectiN'e 
surfaces,  the  biradiant  concept,  and 
improved  magnetrons  for  microwave 
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ovens.  (Natural  Resources  Defense 
Council.  No.  13  at  27-28).  Aloha 
Systems.  Inc.  said  that  induction 
cooking  is  the  most  efficient  method. 
(Aloha  Systems,  Inc.,  No.  2  at  1^). 
American  Council  for  an  Energy 
Efficient  Economy  proposed  that  DOE 
evaluate  the  infrared  jet  gas  burner  for 
conventional  ovens,  and  for  microwave 
ovens,  advanced  transformer  winding 
and  core  materials,  and  the  high- 
efficiency  electronic  controller  (which 
turns  power  on  and  off).  (American 
Council  for  an  Energy  Efficient 
Economy,  No.  6  at  4).  The  Rocky 
Mountain  Institute  proposed  that  DOE 
study  improved  controls  that  allow  the 
resistance  element  to  "coast"  the  food  to 
completion.  A  reference  to  European 
tests  was  given,  stating  that  this  design 
requires  a  thermostat  and  temperature 
control  knob  and  saves  20  percent  or 
more  of  the  energy.  (Rocky  Mountain 
Institute,  No.  15  at  5).  The  Oklahoma 
Natural  Gas  Co.  suggested  that 
thermostatically  controlled  gas  burners 
be  replaced  by  various-sized  (Btu/h 
input  and  dimensions)  and  manually 
controlled  surface  burners  to 
accommodate  different-size  cookware. 
(Oklahoma  Natural  Gas  Co..  No.  57  at  6). 
The  Association  of  Home  Appliance 
Manufacturers  provided  comments  on 
each  design  option  for  ranges/ovens  and 
microwave  ovens.  (Association  of  Home 
Appliance  Manufacturers,  No.  61 A  at 
30-62).  Whirlpool  Corporation 
supported  the  Association  of  Home 
Appliance  Manufacturers"  comments  on 
ranges/ovens  and  microwave  ovens. 
(Whirlpool  Corporation,  No.  31  at  16, 
19). 

For  gas  cooktops,  the  Association  of 
Home  Appliance  Manufacturers  stated 
that  thermostatically  controlled  gas 
burners  are  not  effective  at  controlling 
temperature.  The  sensing  element 
which  is  designed  to  make  contact  with 
the  cooking  vessel  will  not  allow 
effective  control  if  the  cooking  utensil 
has  an  uneven  bottom  in  the  area  where 
if  is  to  be  "sensed."  In  addition,  since 
the  electric  sensing  element  will  retain 
heat  due  to  its  mass,  reaction  times 
could  be  delayed,  thus  allowing  w-ide 
swings  in  the  thermostatically  selected 
temperature.  The  DOE  test  procedure 
also  cannot  measure  the  effect  of 
thermostatically  controlled  burners. 
(Association  of  Home  Appliance 
Manufacturers.  No.  61A  at  54,  55.)  The 
Association  of  Home  Appliance 
Manufacturers  stated  that  the 
performance  of  reflective  surfaces  is 
degraded  significantly  from  reaction  to 
cooking  vapors,  bumt-on  spillovers  and 
cleaning  with  abrasive  pads.  To 
maintain  reflective  surfaces  it  would  be 


necessary  to  replace  these  expensive 
units  periodically.  The  Association  of 
Home  Appliance  Manufacturers  felt  that 
the  energy  savings  from  reflective 
surfaces  are  very  small.  (Association  of 
Home  Appliance  Manufacturers,  No. 
61A  at  56,  57.)  With  regard  to 
insulation,  the  Association  of  Home 
Appliance  Manufacturers  stated  it  is 
occasionally  used  in  gas  cooktops  where 
there  are  surface  temperature  problems 
on  the  surrounding  structures.  The 
insulation  is  attached  outside  of  the 
burner  box.  Any  other  placement  would 
impair  utility,  because  the  space 
underneath  the  countertop  cooktop  unit 
(that  is  designed  to  fit  in  drawers) 
would  become  significantly  reduced. 

The  Association  of  Home  Appliance 
Manufacturers  also  felt  that  the  energy 
savings  from  insulation  is  very  small. 
(Association  of  Home  Appliance 
Manufacturers,  No.  61A  at  56.  57.)  In  its 
comments  regarding  product  classes,  the 
Association  of  Home  Appliance 
Manufacturers,  though  it  suggested  that 
both  conventional  and  sealed  burners  be 
considered  as  one  class,  stated  that  it  is 
incorrect  to  assume  that  sealed  burners 
are  more  efficient  than  conventional 
burners.  Sealed  burners  obtain  all  of 
their  secondary  air  from  above  the 
cooktop.  which  requires  that  either  the 
grate  height  be  raised  or  the  burner  be 
derated  in  order  for  it  to  be  as  efficient 
as  conventional  burners.  (Association  of 
Home  Appliance  Manufacturers,  No. 
61A  at  47,  48.)  The  Association  of  Home 
Appliance  Manufacturers  stated  that 
radiant  burners  should  be  considered  as 
a  product  class  rather  than  a  design 
option  and  went  on  to  state  several 
problems  with  these  burner  types.  Since 
radiant  burners  use  a  powered  pre-mix 
burner,  carbon  monoxide  control  is 
more  critical,  and  the  burner  flame  can 
only  be  varied  by  30  percent.  Test  work 
performed  by  the  Gas  Research  Institute 
wdth  the  American  Gas  Association 
Laboratories  on  prototypes  has  revealed 
that  low  burner  rate  is  difficult  to 
maintain.  This  means  that  current 
prototypes  would  not  meet  American 
National  Standards  Institute  standards. 
The  Association  of  Home  Appliance 
Manufacturers  also  stated  that  burner 
efficiency  might  be  no  better  than 
conventional  burners.  (Association  of 
Home  Appliance  Manufacturers.  No. 
61A  at  49-51.) 

The  Department  took  into  account  all 
sources  of  available  data  when 
determining  the  cost  and  energy  savings 
from  thermostatically  controlled 
burners,  reflective  surfaces,  and  sealed 
burners.  Sources  of  data  included  the 
Association  of  Home  Appliance 
Manufacturers,  manufacturers, 
suppliers,  and  published  papers  and 


reports.  Lack  of  any  available  data 
regarding  catalytic  burners,  high 
efficiency  electronic  controllers,  and 
insulation  prevented  the  Department 
from  analyzing  these  design  options. 
The  Department  agrees  with  the 
Association  of  Home  Appliance 
Manufacturers'  comments  regarding 
radiant  gas  burners.  Because  there  is  no 
prototype  that  works  satisfactorily,  it  is 
not  possible  to  determine  if  this  design 
option  is  technologically  feasible. 

For  electric  open  coil  cooktops,  the 
Association  of  Home  Appliance 
Manufacturers  stated  that  the  contact 
conductance  of  open  coil  elements 
cannot  be  significantly  improved. 
Manufacturers  have  worked  together  to 
improve  the  flatness  of  this  element 
type,  and  have  produced  an  element 
that  is  doing  an  excellent  job. 
(Association  of  Home  Appliance 
Manufacturers,  No.  61A  at  57.  58.)  The 
reflective  surface  and  insulation  design 
options  cause  the  same  problems  for 
electric  open  coil  cooktops  as  for  gas 
burners.  See  comments,  supra,  for  gas 
cooktops.  (Association  of  Home 
Appliance  Manufacturers.  No.  61A  at 
58) 

Manufacturers'  data  provided  by  the 
Association  of  Home  Appliance 
Manufacturers  and  published  reports  ^9 
were  used  by  the  Department  to  analyze 
the  effects  from  improved  contact 
conductance  and  refiective  surfaces. 
Cost  data  were  also  provided  by  these 
sources.  The  electronic  controls  referred 
to  by  the  American  Council  for  an 
Energy  Efficient  Economy  and  the 
Rocky  Mountain  Institute  cannot  be 
evaluated  by  the  DOE  test  procedure. 
Different  types  of  tests  based  on  boiling 
water  have  been  used  to  evaluate 
electronic  controls.  But  boiling  water 
tests  have  yet  to  be  standardized  by  DOE 
as  a  method  to  rate  cooktops.  Therefore, 
this  design  option  was  not  analyzed  by 
the  Department. 

For  electric  smooth  cooktops.  the 
Association  of  Home  Appliance 
Manufacturers's  comments  on  product 
classes  proposed  separate  classes  for 
solid  disk  elements,  radiant  elements 
under  glass,  halogen  elements  under 
glass,  and  induction  elements.  The 


•i»"Cosling  Analysis  of  Design  Options  for 
Residential  Appliances  and  Space  Conditioning 
Equipment."  Lawrence  Berkeley  Laboratory, 
prepared  by  ADM  Associates,  Inc..  Purchase  No. 
4541710.  December  1987.  "Energy  Efficient 
Electrical  Product  Knowledge  Base."  Canadian 
Electrical  Association,  prepared  by  ORTECH 
International.  CE.A.  No.  821  U  678.  October  1989, 
M.  Shepard.  A.B.  Lovins.  J.  Ne\Tnarli.  D.J. 
Houghton,  and  H.R.  Heede.  "The  State  of  the  .Art: 
Appliances."  Rocky  Mountain  Institute. 
Competitek.  August  1990  Edition,  and  U.S. 
Department  of  Energy  Engineering  Analysis.  DOE/ 
CS-0166.  lune  1980. 
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.Association  of  Home  Appliance 
Manufacturers  commented  that  though 
solid  disk  elements  are  inherently  less 
efficient  than  open  coil  elements,  they 
should  be  a  separate  class  because  of  the 
additional  utility  in  their  ease  of 
cleaning.  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
39.  40).  With  regard  to  radiant  and 
halogen  elements  under  glass,  the 
Association  of  Home  Appliance 
Manufacturers  commented  that  not  only 
are  these  cooktops  easy  to  clean  because 
of  their  smooth  surfaces,  but  additional 
work  space  is  gained  when  the  cooktop 
surface  is  not  in  use.  The  Association  of 
Home  Appliance  Manufacturers  also 
stated  that  the  recommended  cookware 
for  halogen  elements  are  metal  pots  and 
pans,  since  glass  and  ceramic  cookware 
are  not  good  heat  conductors. 
(Association  of  Home  Appliance 
Manufacturers,  No.  61 A  at  40,  41).  The 
Association  of  Home  Appliance 
Manufacturers  stated  that  since 
induction  elements  heat  items  by 
transferring  electromagnetic  energy,  the 
glass  or  ceramic  countertop  under 
which  they  lie  is  unaffected  and 
remains  relatively  cocl.  This  also  means 
that  the  coukware  us«-d  u  ith  indiiciJcn 
elements  must  be  made  horn  magnetic 
materials.  The  Association  of  Hcm.e 
Appliance  Manufacturers  listed  the 
follow  ing  advantages  of  induction 
cooking:  fast  respxsnse  and  control  of 
heat  source,  ease  of  cleaning  (since  food 
spills  do  not  bum  onto  the  cooking 
surface),  and  the  ability  to  heat  utensils 
that  are  not  flat.  The  Association  of 
Home  Appliance  Manufacturers  pointed 
out  that  because  the  DOE  test  procedure 
uses  non-magnetic  aluminum  blocks,  it 
is  not  suitable  for  testing  induction 
elements.  (.Association  of  Home 
.Appliance  Manufacturers,  N0.6IA  at 
41-43). 

As  stated  in  the  discussion  of  product 
classes,  the  Department  has  established 
two  classes  for  electric  cooktops  (open 
coil  and  smooth),  and  believes  that 
radiant,  halogen,  and  induction 
elements  offer  no  consumer  utility 
which  prevents  them  from  being 
analyzed  as  design  options  for  smooth 
cooktops.  Solid  disk  elements  are 
treated  as  the  baseline  unit  for  smooth 
cooktops.  Data  provided  by  the 
Association  of  Home  .Appliance 
Manufacturers,  cooktop  manufacturers. 
suppliers,  and  a  published  report  30 
were  used  in  the  analysis  of  smooth 
cooktops.  Data  were  provided  which 
evaluated  radiant,  halogen,  and 


jnM  Shepard.  .\.B  Lovins. ).  Neymarit.  D.J. 
Hoiip.hlon.  and  H.R.  Heede,  "The  State  of  the  Art: 
Appliances."  Rocky  Mountain  Institute. 
Compelitek.  August  1990  Edition. 


induction  elements  according  to  the 
DOE  test  procedure.  The  Department 
test  results  were  obtained  for  induction 
elements  by  attaching  a  ferro-magnetic 
material  to  the  aluminum  test  block.  As 
with  open  coil  elements,  different  types 
of  tests  based  on  boiling  water  have 
been  used  to  evaluate  electronic 
controls  for  smooth  cooktops.  But 
boiling  water  tests  have  yet  to  be 
standardized  by  DOE  as  a  method  to  rate 
cooktops.  Therefore,  this  design  option 
was  not  analyzed  by  the  Department. 

In  its  comments  on  design  options  for 
gas  and  electric  ovens,  the  Association 
of  Home  Appliance  Manufacturers 
stated  ihat  siiics  the  DOE  test  procedure 
does  not  require  maintaining  heat  in  the 
oven  over  a  period  of  time,  improving 
the  insulation  in  the  cabinet  will  not 
show  any  energy  savings.  (Association 
of  Home  Appliance  Manufacturers,  No. 
61A  at  58).  With  regard  to  reduced  vent 
size,  the  Association  of  Home  Appliance 
Manufacturers  stated  that  this  design 
option  should  be  considered  only  for 
electric  ovens,  not  for  gas  ones.  It  then 
proceeded  to  state  how  any  reductions 
in  vent  size  will  negatively  impact 
cooking  and  baking  performance  as  well 
as  safety  (.Association  of  Home 
Appliance  Manufacturers.  No.  61A  at 
58,  59).  The  Association  of  Home 
Appliance  Manufacturers  stated  that, 
according  to  the  DOE  test  procedure, 
existing  instrumentation  cannot 
measure  the  small -energy  efficiency 
gains  that  result  from  reducing 
conduction  losses.  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
59).  As  with  cooktops,  the  Association 
of  Home  Appliance  Manufacturers 
stated  that  reflective  surfaces  degrade 
quickly  in  ovens.  This  significantly 
reduces  their  impact  on  energy  use  over 
the  life  of  the  product.  (Association  of 
Home  Appliance  Manufacturers,  No. 
61 A  at  59,  60).  The  Association  of  Home 
Appliance  Manufacturers  asserted  that 
oven  thermal  mass  cannot  be  reduced. 
Further  reductions  in  the  gauge  of  the 
oven  wall  material  may  result  in 
cracking  and  heat  loss.  (Association  of 
Home  Appliance  Manufacturers,  No. 
61 A  at  60).  The  Association  of  Home 
Appliance  Manufacturers  stated  that  an 
oven  separator  to  reduce  oven  thermal 
mass  would  pose  potential  safety 
problems  due  to  improper  installation, 
gas  combustion  considerations,  emd  the 
handling  of  the  separator  by  the 
consumer.  No  test  procedure  currently 
exists  to  certify  the  safety  or 
performance  of  an  oven  using  a 
separator.  In  addition,  the  Association 
of  Home  Appliance  Manufacturers 
questioned  the  separator's  utility,  as 
consumers  already  use  microwave  and 


toaster  ovens  for  small  loads.  The 
Association  of  Home  Appliance 
Manufacturers  also  questioned  whether 
the  DOE  test  procedure  could  evaluate 
this  design  option.  (Association  of 
Home  Appliance  Manufacturers.  No. 
61A  at  60-62). 

For  electric  ovens,  the  Association  of 
Home  Appliance  Manufacturers 
proposed  separate  product  classes  for 
forced  convection  ovens  for  cooking  and 
cleaning,  halogen  lamp  ovens,  and 
steam  cooking  ovens.  The  Association  of 
Home  Appliance  Manufacturers  stated 
that  due  to  unique  operating 
characteristics  a  separate  class  should 
be  adopted  for  convection  ovens. 
(.Association  of  Home  Appliance 
Manufacturers,  No.  61 A  at  4'-,  46).  With 
regard  to  halogen  lamp  oven.s,  t!:e 
Association  of  Home  Appliance 
Manufacturers  asserted  that  the  linking 
performance  is  relatively  poor  compared 
to  the  characteristics  of  a  conventional 
electric  oven.  But  since  it  may  have 
certain  advantages  for  broiling 
applications,  the  Association  of  Home 
Appliance  Manufacturers  said  it  should 
be  a  separate  class.  (Association  of 
Home  Appliance  Manufacturers,  No, 
61A  p.<  46).  Since  no  United  States 
manufacturer  is  currently  producing 
steam  ovous  and  because  the  food 
products  that  can  be  cooked  or  baked  by 
this  oven  type  are  limited,  the 
Association  of  Home  Appliance 
Manufacturers  said  it  should  be  adopted 
as  a  separate  class.  (Association  of 
Home  Appliance  Manufacturers.  No. 
6lAat  47). 

As  slated  in  the  discussion  of  product 
classes,  the  Department  has  established 
two  product  classes  for  electric  ovens 
(standard  and  self-cleaning),  and 
analyzed  halogen  lamp,  convection,  and 
steam  cooking  as  design  options  for 
electric  ovens.  The  design  options 
commented  on  by  the  Association  of 
Home  Appliance  Manufacturers  and 
others  have  all  been  considered  for 
electric  ovens.  This  includes  the 
biradiant  oven  concept  that  was  referred 
to  by  the  Natural  Resources  Defense 
Council.  Data  provided  by  the 
Association  of  Home  Appliance 
Manufacturers,  oven  manufacturers, 
suppliers,  and  published  reports  ^i  were 


"  'Costing  Analysis  of  Design  Options  for 
Residential  .^pp)iances  and  Space  Conditioning 
Equipment."  LJwrence  Berkeley  laboratory, 
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4541710.  December  1987.  "Energy  Efficient 
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International.  C.E.A.  No.  821  U  678.  October  1989. 
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used  in  the  analysis  of  electric  ovens. 
Manufacturers'  data  supplied  by  the 
Association  of  Home  Appliance 
Manufacturers  were  the  only  source  of 
cost  and  efficiency  data  provided  to 
analyze  oven  separators.  The  improved 
insulation  and  reduced  vent  size  design 
options  were  analyzed  only  for  standard 
electric  ovens.  Insulation  improvement 
levels  and  vent  size  reductions  for 
standard  ovens  were  selected  to  bring 
their  baseline  unit  to  the  same  efficiency 
level  as  the  baseline  unit  selected  for 
self-cleaning  ovens.  The  Department 
received  no  data  that  indicated  that 
insulation  could  be  improved  beyond 
the  baseline  level  for  self-cleaning 
ovens.  In  addition,  any  further 
reductions  in  vent  size  were  assum.ed  to 
jeopardize  both  oven  safety  and  cooking 
performance.  The  Department  did  not 
receive  any  energy-use  or  cost  data 
concerning  the  halogen  lamp  and  steam 
cooking  design  options,  thus  preventing 
them  from  being  analyzed  for  electric 
ovens. 

For  gas  ovens,  the  Association  of 
Home  Appliance  Manufacturers 
proposed  separate  product  classes  for 
standard  and  self-cleaning  convection 
ovens  and  radiant  burner  gas  ovens.  As 
with  electric  convection  ovens,  the 
Association  of  Home  Appliance 
Manufacturers  said  the  unique  operating 
characteristics  of  the  convection  oven 
warrant  a  separate  class.  (Association  of 
Home  Appliance  Manufacturers,  No. 
61 A  at  53).  For  radiant  burner  gas  ovens, 
the  Association  of  Home  Appliance 
Manufacturers  made  reference  to  its 
comments  on  radiant  burners  for  gas 
cooktops.  (Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
53). 

As  stated  in  the  discussion  of  product 
classes,  the  Department  has  established 
two  product  clas,ses  lor  gas  ovens 
(standard  and  self-cleaning).  The 
Department  believes  that  convection 
and  radiant  burner  gas  ovens  should  be 
analyzed  as  design  options.  A  separate 
class  would  be  warranted  if  lower 
efficient  design  options  had  consumer 
utility  relative  to  convection  and  radiant 
burner  gas  ovens.  The  design  options 
commented  on  by  the  Association  of 
Home  Appliance  Manufacturers  and 
others  have  all  been  considered  for  gas 
ovens.  The  bi-radiant  oven  concept 
referred  to  by  the  Natural  Resources 
Defense  Council  was  determined  to  be 
applicable  to  electric  ovens  only. 32  Data 


provided  by  the  Association  of  Home 
Appliance  Manufacturers, 
manufacturers,  suppliers,  and  published 
reports  3»  were  used  in  the  analysis  of 
gas  ovens.  Manufacturers'  data  supplied 
by  the  Association  of  Home  Appliance 
Manufacturers  were  the  only  source  of 
cost  and  efficiency  data  provided  with 
which  the  Department  could  analyze 
oven  separators.  As  with  electric  ovens, 
the  improved  in.sulation  and  reduced 
vent  size  design  options  were  analyzed 
only  for  standard  gas  ovens.  The 
Department  did  not  receive  any  energy- 
use  or  cost  data  concerning  the  radiant 
burner  gas  oven,  thus  preventing  it  from 
being  analyzed. 

For  microwave  ovens,  the  Association 
of  Hom.e  Appliance  Manufacturers 
stated  that  high-grade  stainless  steel  (or 
reflective  material  steel  coating)  would 
be  more  efficient  than  painted  cold- 
rolled  .steel  by  approximately  one 
percent.  (Association  of  Home 
Appliance  Manufacturers  No.  61A  at 
30-33).  The  Association  of  Home 
Appliance  Msmufacturers  stated  that  a 
small  efficiency  improvement  may  be 
available  if  fan  air  flow  is  increased  or 
if  motor  energy  consumption  is 
decreased.  (Id.  at  32).  The  Association  of 
Home  Appliance  Manufacturers  said 
that  magnetron  efficiency  has  reached 
its  maximum  at  72  percent.  (Id.  at  33). 
The  Association  of  Home  Appliance 
Manufacturers  stated  that  solid-state 
power  supplies  are  not  more  efficient, 
but  cost  more.  At  low  power  levels, 
improved  performance  is  expected 
because  they  eliminate  the  on/off 
cycling  used  by  other  power  supplies. 
(Id.  at  34).  The  Association  of  Home 
Appliance  Manufacturers  stated  that 
there  are  no  data  available  to  suggest 
that  .solid-state  microwave  generators 
would  increase  the  generating  efficiency 
over  the  70+  percent  efficiency  available 
in  today's  magnetrons.  (Id.  at  34).  The 
Association  of  Home  Appliance 
Manufacturers  said  that  a  modified 
wave  guide  may  decrease  energy 
absorption  by  one  percent.  (Id.  at  35). 
The  Association  of  Home  Appliance 
Manufacturers  stated  that  microwave 
oven  models  with  fan-type  stirrers  use 
a  cover  over  the  fan  to  prevent 
inadvertent  damage  to  the  fan  when 
inserting  or  removing  food  and  to 
prevent  degradation  of  the  wave  guide 


80/0082/1.  O!WiySiib-60/0O82/'2.  ORNL/Sub-80/ 
0082/3. 

'2D.P.  DeWitl  and  M.V.  Pearl,  'Bi-Radianl  Chen 
a  Low  Energy  O'en  System."  Purdue  University, 
prepared  for  Oak  Rid^e  National  Laboratory.  April 
1980.  ORNL'Sub-80/00e2/l.  ORNL/Sub-8'o/0082/ 
2.  OR.NL/Sub-80/0082/3. 


'■'  "Costing  Analysis  of  Design  Options  for 
Residential  Appliances  and  Space  Conditioning 
Equipment."  LavkTertt;e  Berteiey  Laboralor>', 
prepared  bv  ADM  Associates.  Inc..  Purchase  No 
4541710.  December  1967,  •EnerRv  Efficient 
Electrical  Product  Knowledge  Base."  Canadian 
Electrical  Association,  prepared  by  ORTECH 
International,  C.E. A.  No  621  U  678,  October  1989, 
U.S.  Department  of  Energy  Engineering  Analysis, 
DOE/CS-0166.  Jur.e  19&o' 


due  to  food  splatter.  While  these 
ceramic  stirrer  covers  may  absorb  some 
microwave  energy,  they  are  essential  for 
protecting  the  stirrer  and  to  prevent 
accumulation  of  food  splatter  inside  the 
wave-guide.  (Association  of  Home 
Appliance  Manufacturers  No.  61A  at 
35). 

■Phe  Department  has  utilized  the 
Association  of  Home  Appliance 
Manufacturers's  estimates  for  energy 
savings  from  improved  magnetrons, 
reflective  surfaces,  modified  wave 
guides,  and  more  efficient  fans.  After 
considering  the  Association  of  Home 
Appliance  Manufacturers's  comments, 
the  Department  has  also  excluded  solid- 
state  microwave  generators  and 
modified  food  stirrers  from  its  cost/ 
efficiency  tables.  The  Department  has 
generated  data  for,  and  included  a  more 
efficient  power  supply  in,  its  cost/ 
efficiency  analysis  for  microwave  ovens. 

Arkansas  Western  Gas  said  that 
maintenance  and  installation  should  be 
considered.  (Arkansas  Western  Gas,  No. 
64  at  7). 

Maintenance  and  installation  costs 
were  considered  for  ranges  and  ovens. 
The  Department  determined  that  the 
only  design  option  which  required 
additional  mainter-ance  costs  was 
electronic  ignition  for  gas  cooktops. 
Using  data  obtained  from  electronic 
ignition  manufacturers,  the  Department 
established  a  price  for  replacing 
malfunctioning  electronic  ignition 
devices.  A  retirement  function  ba.sed  on 
data  received  from  electronic  ignition 
manufacturers  and  service  technicians 
was  used  to  establish  the  rate  of  failure 
of  these  control  devices.  With  the 
retirement  function  and  replacement 
cost,  the  expected  maintenance  expense 
was  then  determined. 

Mr.  Rajendra  Narang  provided  patents 
for  improving  the  efficiency  of  gas 
ranges/ovens.  These  included,  for 
ovens:  Combustion  air  preheated  by 
discharge  gases,  heated  discharge  gases 
discharged  only  when  combustion 
occurs,  and  circulation  fans  for  better 
airflow;  for  cooktops:  an  efficient 
piloted  ignition  and  flame  containing 
burner  rings  to  support  pots  and  pans. 
(Narang,  No.  82). 

The  Department  was  not  able  to  assess 
the  energy  savings  from  most  of  the 
design  options  presented  by  Mr.  Narang. 
(Circulation  fans  were  analyzed, 
however.)  Experimental  data  and 
simulation  models  were  not  available  to 
allow  evaluation  of  these  design 
options. 

Other  comments.  The  Association  of 
Home  Appliance  Manufacturers 
recommended  that  the  usage 
assumptions  for  ranges/ovens  be 
decreased  to  account  for  changes  in 
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lifestyles  since  the  original  usage  values 
were  estimated.  The  Association  of 
Home  Appliance  Manufacturers  said  the 
reductions  in  energy  use  are  from  68  to 

74  percent  for  cooktops  and  ovens. 
(.Association  of  Home  Appliance 
Manufacturers.  No.  61  at  38).  Whirlpool 
Corporation  stated  that  DOE  should 
revise  the  test  procedure  to  account  for 
lower  usage;  the  present  test  procedure 
overstates  usage  for  cooktops  and  ovens 
by  70  and  76  percent,  respectively. 
(Whirlpool  Corporation,  No.  31  at  17). 
The  American  Council  for  an  Energy 
Efficient  Economy  also  recommended 
that  the  usage  values  be  updated. 
(American  Council  for  an  Energy 
Efficient  Economy,  No.  at  2).  Finally, 
Arkansas  Western  Gas  said  range  use  is 
douTi,  and  that  gas  use  is  so  low  (6Mcf) 
that  any  conservation  item  will  have 
little  effect.  (Arkansas  Western  Gas,  No. 
64  at  6). 

As  stated  previously,  the  Department 
has  proposed  revised  test  procedures  for 
kitchen  ranges  and  ovens.  The 
Department  used  the  proposed  test 
procedure,  including  the  more  current 
field  usage  numbers,  for  the  analyses  in 
today's  notice.  The  new  annual  useful 
cooking  energy  output  values  were 
determined  to  be  209.4  kWh  for  electric 
cooktops.  732.5  kBtus  for  gas  cooktops, 
35.5  kWh  for  electric  ovens,  and  124.2 
kBtus  for  gas  ovens. 

With  regard  to  potential  microwave 
oven  standards,  the  Association  of 
Home  Appliance  Manufacturers 
contended  that  such  standards  would 
have  an  insignificant  effect  on  energy 
consumption.  (.Association  of  Home 
Appliance  Manufacturers,  No.  61A  at 
29). 

The  Department  analyzed 
quantitatively  the  energy-saving 
potential  of  standards  on  microwave 
ovens  and  found  that  significant  savings 
are  possible.  (See  Technical  Support 
Document,  Chapter  5). 

With  respect  to  the  usage  values  for 
microwave  ovens.  Whirlpool 
Corporation  stated  that  microwave 
energy  use  has  increased  significantly, 
and  DOE  should  initiate  a  new  study  to 
determine  a  reasonable  estimated  energy 
use  for  microwave  ovens.  (Whirlpool 
Corporation,  No.  31  at  19).  Citing  the 
Electronic  Industries  Association's 
estimated  100  kWh/yr  usage  for 
microwave  ovens  in  1987,  the 
Association  of  Home  Appliance 
Manufacturers  stated  that  it  was 
consistent  with  its  1976  data  showing 

75  kWh/>T  usage  because,  although 
average  family  size  has  decreased, 
microwave  oven  use  within  the 
household  has  increased.  (Association 
of  Home  Appliance  Manufacturers,  No. 
61A  at  27).  , 


As  with  the  usage  number  for 
conventional  ranges' and  ovens,  the 
Department  used  the  proposed  test 
procedure  usage  values  for  the  analysis 
of  microwave  ovens.  The  Department 
obtained  the  proposed  energy  use  values 
from  several  utility  conditional  demand 
studies  resulting  in  the  proposed  usage 
value  of  270  kWh/yr  for  microwave 
ovens. 

Lastly,  some  comments  urged  changes 
in  the  ranges  and  ovens  test  procedure 
as  well  as  the  microwave  oven  test 
procedure.  Aloha  Systems,  Inc. 
commented  that  the  present  test 
procedure  using  an  aluminum  block  is 
not  realistic,  and  that  induction  cooking 
cannot  be  evaluated  with  the  present 
test  procedure  since  that  procedure 
requires  iron  pots  and  pans.  (Aloha 
Systems,  Inc.,  No.  2,  at  2).  Whirlpool 
Corporation  and  the  Association  of 
Home  Appliance  Manufacturers  both 
urged  the  Department  to  change  its 
microwave  test  procedure  to  the  1988 
International  Electrotechnical 
Commission  test  procedures  for 
measuring  microwave  power  and  energy 
use.  (Whirlpool  Corporation,  No.  31  at 
18;  Association  of  Home  Appliance 
Manufacturers  No.  61A  at  25.) 

Modifications  to  the  test  procedures 
for  kitchen  ranges  and  ovens,  which 
address  these  issues,  are  contained  in 
the  Notice  of  Proposed  Rulemaking 
referenced  above. 

6.  Pool  Heaters 

Classes.  With  regard  to  comments  on 
pool  heater  classes.  Southern  Gas 
Association,  Energen,  South  Carolina 
Gas  and  Electric,  Laclede,  and  the 
Oklahoma  Gas  Co.  proposed  that  an 
additional  product  class  for  pool  heaters 
be  established — gas  pool  heaters  with 
automatic  ignition.  (Southern  Gas 
Association,  No.  4  at  8;  Energen,  No.  12 
at  15:  South  Carolina  Gas  and  Electric, 
No.  34  at  6;  Laclede,  No.  55  at  6;  and 
Oklahoma  Gas  Company,  No.  57  at  7.) 

The  Department  believes  there  is  no 
significant  difference  in  consumer 
utility  between  gas-fired  pool  heaters 
which  use  electricity  and  those  which 
do  not.  In  addition,  pool  heaters  are 
customarily  installed  adjacent  to  the 
pump  and  filter.  Therefore,  electricity 
will  be  readily  available  for  the  pool 
heater.  The  Department  decided  to  keep 
gas-fired  pool  heaters  as  one  class  and 
to  consider  electricity-using  design 
options  as  another  design  option. 
Accordingly,  the  installation  and 
maintenance  expenses  (in  addition  to 
increased  manufacturer  costs) 
associated  with  design  options  using 
electricity  were  considered  in  the 
economic  calculations. 


Another  product  class  issue  dealt 
with  heat  pump  pool  heaters.  Air 
Energy  Heat  Systems  (Air  Energy  Heat 
Systems,  No.  44  at  1)  provided 
efficiency  data.  The  company  stated  that 
coefficients  of  performance  are  available 
in  the  mid  five's  and  will  reach  the  low 
six's  in  the  future. 

The  Department  has  adopted 
American  National  Standards  Institute 
Standards  Z21. 56-1989  and  Z21.56a- 
1990  as  the  test  procedure  for  pool 
heaters.  The  American  National 
Standards  Institute  standards  apply  to 
gas-fired  pool  heaters  only,  not  electric 
resistance  pool  heaters  or  electric  heat 
pump  pool  heaters.  Since  a  test 
procedure  does  not  exist  for  electric 
pool  heaters,  coefficients  of  performance 
data  were  not  used  in  the  analvsis. 

Design  options.  As  for  pool  heater 
design  options,  the  Gas  Appliance 
Manufacturers  Association  argued  that 
since  pool  heaters  have  "no  fiues." 
many  of  the  design  options  listed  in  the 
Advanced  Notice  of  Proposed 
Rulemaking  are  inappropriate,  such  as 
use  of  flue  dampers,  multiple  fiues,  and 
increased  Hue  baffiing.  (Gas  Appliance 
Manufacturers  Association,  No.  40  at  5.) 

Most  pool  heaters  currently  being 
manufactured  pass  the  water  through  a 
heat  exchanger  pipe  which  is  located 
inside  a  combustion  chamber  above  the 
burner.  This  design  does  not  have  a  fiue, 
and  would  not  benefit  from  design 
options  to  improve  the  fiue.  The 
Department  agrees  with  Gas  Appliance 
Manufacturers  Association  and  is  not 
considering  these  design  options. 

One  company  took  issue  with  the  Gas 
Appliance  Manufacturers  Association's 
comments  about  fiue  dampers  not  being 
an  appropriate  design  for  pool  heaters. 
Flair  said,  "We  know  of  several 
manufacturers  who  build  boiler-type 
pool  heaters  equipped  with  fiues." 
(Flair,  No.  85  at  1.)  Flair  also 
recommended  that  the  D<>partment 
evaluate  a  water  heater  design  option  of 
automatic  ignition  with  a  fiue  damper 
for  pool  heaters.  (Flair.  No.  85  at  2.) 

Tne  Department  is  not  aware  of  any 
residential  pool  heaters  being 
manufactured  currently  with  separate 
boilers  or  tanks  that  store  water  at 
elevated  temperatures.  Flue  dampers  are 
effective  only  at  reducing  standby  losses 
from  storage  tanks.  Therefore,  fiue 
dampers  were  not  considered. 
Automatic  ignition  was  included  as  a 
design  option. 

Other  comments.  One  comment  dealt 
with  pool  heater  test  procedure  issues. 
The  California  Energy  Commission 
stated  new  test  procedures  are  needed 
for  oil-fired,  electric  resistance,  and  heat 
pump  pool  heaters,  and  the  gas-fired 
pool  heater  test  needs  to  include 
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standby  losses  so  that  intermittent 
ignition  devices  are  credited  for 
increasing  the  energy  factor. 
(Commission  Energy  Commission,  No. 
24  at  5.) 

Modifications  to  the  test  procedures 
for  pool  heaters,  which  address  these 
issues,  are  contained  in  the  Notice  of 
Proposed  Rulemaking  referenced  above. 

Lastly,  one  comment  proposed  that 
pool  heaters  be  brought  under  the 
appliance  labeling  program.  (California 
Energy  Commission.  No.  24  at  6). 

In  response,  the  Department  notes 
that  the  appliance  labeling  program  is 
administered  by  the  Federal  Trade 
Commission.  It  will  be  the  Federal 
Trade  Commission's  decision,  not  the 
Department's,  whether  to  bring  pool 
heaters  under  labehng  requirements. 

7.  Clothes  Washers 

In  a  final  rule  regarding  standards  for 
three  types  of  appUances,  including 
clothes  washers,  published  in  the 
Federal  Register  on  May  14,  1991  (56 
FR  22250),  the  Department  announced 
that  it  was  accelerating  the  second 
review  of  energy  efficiency  standards  for 
clothes  washers.  In  response  to  that 
notice,  a  number  of  energy-efficiency 
advocates  and  appliance  manufacturers 
requested  that  the  Department  delay  the 
second  review  until  1995-96. 3*  The 
additional  time  was  requested  in  order 
to  allow  manufacturers  time  to 
implement  the  standards  imposed  by 
the  1991  final  rule  and  to  fully  evaluate 
new,  more  energy -efficient  technologies 
such  as  top-loading  horizontal-axis 
clothes  washers.  This  additional  time, 
manufacturers  contend,  will  enable 
them  to  provide  more  meaningful  and 
relevant  comments  on  the  next, 
legislatively  required  rulemaking.  The 
Department  considered  the  request,  and 
by  letter,  dated  February  26. 1992. 
notified  the  parties  requesting  the  delay 
that  the  Department  had  determined 
that  it  will  conduct  the  rulemaking  on 
the  later  schedule,  as  requested. 3s 

8.  Fluorescent  Lamp  Ballasts 

Classes.  Several  fluorescent  ballast 
class  issues  were  raised  in  the 
comments  on  the  Advanced  Notice  of 
Proposed  Rulemaking.  One  comment 
supported  the  Department's  proposed 
classes.  (Advance  Transformer,  No.  25 
at  2).  On  the  other  hand,  a  number  of 
comments  recommended  additional 
classes  for  fluorescent  lamp  ballasts 
based  on  the  size  and  tN-pe  of  lamp  for 
which  the  ballast  is  designed.  One  set  of 
comments  proposed  adding  three  and 
four-lamp  F40T12  ballasts  and  F32T8 


3*  ACEEE.  AHAM.  NRDC.  No.  89  al  1 
").  Michael  Davis.  P.E..  No.  90  at  1. 


ballasts  as  product  classes.  (.American 
Council  for  an  Energy  Efficient 
Economy,  No.  6  at  2,  Public  Qtizen.  No. 
7  at  3;  Natural  Resources  Defense 
Council.  No.  13  at  26.  Rocky  Mountain 
Institute.  No.  15  at  3,  California  Energy 
Commission.  No.  24  at  6;  Northwest 
Power  Planning  Council.  No.  32  at  2; 
and  Sierrra  Club.  No.  43  at  2).  Several 
comments  proposed  adding  ballasts  for 
compact  fluorescent  lamps  as  a  product 
class.  (Natural  Resources  Defense 
Council,  No.  13  at  26;  Rocky  Mountain 
Institute.  No.  15  at  3;  Northwest  Power 
Planning  Council,  No.  32  at  2;  and 
Sierra  Club.  No.  43  at  2).  Lastly,  three 
comments  proposed  that  dimming 
features  on  ballasts  warrant  a  separate 
class,  since  such  ballasts  provide  the 
utility  to  vary  light  output.  (American 
Council  for  an  Energy  Efficient 
Economy  No.  6  at  5,  California  Energy 
Commission.  No.  24  at  7;  Northwest 
Power  Planning  Council,  No.  32  at  6). 

In  response,  the  Department  has 
added  three  and  four-lamp  F40T12 
ballasts  and  one,  two.  three,  and  four- 
lamp  F32T8  ballasts  to  the  list  of 
product  classes  These  new  classes  will 
all  have  unique  ballast  efficiency 
factors.  Gompact  fluorescent  ballasts, 
however,  are  integrated  with  a  lamp  and 
sold  as  one  package.  As  such,  one 
cannot  determine  the  efficiency  of  the 
ballast  separate  from  the  lamp. 
Although  dimming  ballasts  do  provide  a 
unique  utility  to  vary  light  output,  the 
Department  believes  that  such  ballasts 
do  not  warrant  a  separate  class.  At  full 
light  output,  their  energy  efficiency  is 
expected  to  be  equal  to  that  of  non- 
dimming  ballasts.  Therefore,  any 
standard  developed  for  non-dimming 
ballasts  will  apply  to  dimming  ballasts 
operated  at  full  light  output. 

Design  options.  The  conmfients  on  the 
fiuorescent  lamp  ballast  design  options 
consisted  largely  of  suggestions  of 
additional  designs  for  the  Department  to 
consider.  Certified  Ballast 
Manufacturers  stated  that  it  feels  there 
are  only  two  design  options, 
electromagnetic  and  electronic. 
(Certified  Ballast  Manufacturers.  No.  47 
at  2).  Four  comments  proposed 
improvement  of  magnetic  ballasts 
through  the  use  of  lower  resistance 
conductors  and  low-loss  silicone  or 
amorphous  steel  core  material. 
(American  Council  for  an  Energy 
Efficient  Economy,  No.  6  at  5;  V'almont 
Electric,  No.  16  at  1;  Cafifornia  Energy 
Commi.ssion,  No.  24  at  7;  and  Northwest 
Power  Planning  Commission,  No.  32  at 
5).  A  number  of  comments  suggested 
that  design  options  which  reduce  energy 
use  of  magnetic  ballasts  through  cathode 
(heater)  cutout,  including  use  of 
electronic  controls  (hybrid  ballasts),  be 


considered.  (American  Council  for  an 
Energy  Efficient  Economy.  No.  6  at  5; 
Public  Citizen.  No.  7  at  3:  Natural 
Resources  Defense  Council.  No.  17  at 
29;  Valmont.  No.  16  at  1;  California 
Energy  Commission,  No,  24  at  7;  and 
Northwest  Power  Planning  Council,  No. 
32  at  5).  The  California  Energy 
Commission  stated  that  instant  start 
should  be  considered  as  one  of  the 
design  options  for  magnetic  ballasts. 
(California  Energy  Commission,  No.  24 
at  7).  There  were  several  comments 
regarding  the  consideration  of  levels  of 
efficiency  of  electronic  ballasts  as 
design  options  such  as  instant  start  and 
use  of  integrated  circuits.  (American 
Council  for  an  Energy  Efficient 
Economy,  No.  6  at  5;  Public  Citizen,  No. 
7  at  3;  Sierra  Club,  No.  16  at  2;  Natural 
Resources  Defense  Council.  No.  17  at 
29;  Valmont.  No.  16  at  1:  California 
Energy  Commission.  No.  24  at  7;  and 
Northwest  Power  Planning  Council.  No. 
32  at  5j.  Finally,  three  comments 
proposed  that  dimming  capability  (task 
tuning)  be  considered  as  a  design  option 
of  electronic  ballasts.  (American 
Council  for  an  Energy  Efficient 
Economy,  No.  6  at  5;  California  Energy 
Commission.  No.  24  at  7;  and  Northwest 
Power  Planning  Commission.  No.  32  at 
5). 

Dimming  capability  (task  tuning)  is 
addressed  above  in  the  product  class 
discussion.  The  analysis  treated  cathode 
cutout  and  instant  start  for  magnetic 
ballasts,  as  well  as  lower  resistance 
conductors  and  low-loss  steel  cores,  as 
design  options.  The  Department  also 
analyzed  one  efficiency  level  for  instant 
start  and  one  for  rapid-start  electronic 
ballasts.  The  Department  concluded  that 
the  use  of  integrated  circuits  as  a 
substitute  for  discrete  components  is 
common  enough  to  be  included  in  the 
initial  electronic  ballast  design  option. 

Other  comments.  Two  comments 
recommended  that  energy-efficient 
magnetic  ballasts  be  used  as  the  baseline 
for  all  product  classes.  (Valmont.  No.  16 
at  1;  and  Magnetek  Universal,  No.  35  at 

1). 
The  Department  agrees  with  these 

recommendations  and  used  energy- 
efficient  magnetic  ballasts  for  the 
baseline  units  for  all  classes. 

Several  comments  advised  against  the 
Department's  considering  standards  to 
reduce  the  harmonic  distortion  of 
fluorescent  lamp  ballasts.  (Valmont.  No. 
16  at  3;  Advance  Transformer,  No.  25  at 
4;  Magnetek.  No.  35  at  2;  and  National 
Electrical  Manufacturers  Association, 
No.  41  at  1).  These  comments  contended 
that  the  harmonic  distortions  caused  by 
fluorescent  lamp  ballasts,  presently  less 
than  30  percent,  are  not  a  serious 
problem,  and  that  options  designed  to 
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reduce  such  distortions  would  not  be 
cost-effective.  (Both  magnetic  and 
electronic  ballasts  generate  harmonic 
distortion.) 

The  Department  treated  the  harmonic 
content  for  electronic  ballasts  as 
acceptable  for  conventional,  i.e..  non- 
compact,  ballasts  and  did  not  assign  any 
additional  cost  to  achieving  reduced 
harmonic  distortion. 

With  regard  to  the  fluorescent  ballast 
t'-;st  procedure.  Advance  Transformer 
and  the  National  Electrical 
Manufacturers  Association  stated  that 
there  is  presently  no  test  procedure  for 
electronic  ballasts.  (Advance 
Transformer.  No.  25  at  2;  National 
Flectrical  Manufacturers  Association, 
No.  41  at  2). 

The  Department  used  the  present  test 
procedure  for  magnetic  ballasts  to 
measure  the  ballast  efficacy  factor  of 
electronic  ballasts.  The  Department 
notes  that  the  60  hertz  input  power 
measurement  and  the  light  output 
measurement  are  the  same,  regardless  of 
the  t)-pe  of  ballast  (low  or  high 
frequency).  The  Department  believes  • 
that  the  existing  test  procedure  is 
adequate  to  measure  the  ballast  efficacy 
factor  of  electronic  ballasts. 

Three  m.anufacturers  provided  energy 
savings  estimates  for  various  design 
options.  Energy  Advantage  stated  that 
20  percent  savings  from  electronic 
ballasts,  compared  to  energy-efficient 
magnetic  ballasts,  are  possible.  In 
addition,  this  energy  savings  can  be 
accomplished  with  up  to  a  50  percent 
increase  in  lifetime.  (Energy  Advantage, 
No.  27  at  1).  Magnetek  said  that  losses 
for  a  two  lamp  F40  electronic  ballast  can 
be  reduced  from  5-6  watts  to  about  3.5- 
4.5  watts,  for  a  savings  of  1.25-1.5  watts 
out  of  56-58  watts,  by  substitution  of  an 
integrated  circuit  for  discrete 
components.  (Magnetek,  No.  35  at  1). 
One  other  company,  Valmont,  provided 
energy  savings  tables  for  five  ballast 
product  classes,  their  maximum 
technologically  feasible  efficiencies,  and 
the  costs  of  achieving  those  efficiencies. 
(Valmont,  No.  16  at  4-7). 

The  Department  used  some  of  the 
above  data  in  combination  with  data 
from  directories  and  other  published 
data  »6  to  determine  energy  savings  for 
various  classes  of  fluorescent  ballasts. 
(See  Technical  Support  Document, 


"  R.  Verderber.  O.  Morse,  and  F.  Rubinstein. 
"Performance  of  Electro.Tic  Ballast  and  Controls 
with  34  and  40  Watt  F40  Fluorescent  Lamps."  IEEE 
Transactions  on  Industry  Applications,  Vol.  25  No. 
6,  November  1989  and  A.  Loruss  and  K.  Bowes. 
Harmonic  and  Power  Characteristics  of  Electronic 
Billasts  for  Fluorescent  Applications.  Northeast 
L'tilities  Service  Company,  Lab  Test.  lune  1990; 
Directory  of  Certified  Fluorescent  Lamp  Ballasts 
and  Certified  Luminaire  Manufacturers.  CEC,  March 
4.  1991. 


Volume  B).  The  Department  found  that 
10-15  percent  energy  savings  from 
electronic  ballasts,  relative  to  energy- 
efficient  magnetic  ballasts,  are  possible. 
The  Department  developed  data  that 
indicated  larger  energy  savings  are 
possible  with  electronic  ballasts  than 
were  estimated  by  Valmont.  This 
resulted  in  higher  maximum 
technologically  feasible  efficiencies  for 
all  ballast  product  classes  than  provided 
by  Valmont.  The  Department  used 
incremental  manufacturer  costs  that 
were  specific  to  the  energy  efficiency 
gains  estimated  for  each  ballast  product 
class  studied,  and,  therefore,  did  not  use 
the  cost  data  provided  by  Vahnont.  A 
more  detailed  discussion  of 
assumptions  and  analysis  used  for  this 
product  class  are  provided  in  the 
Technical  Support  Document.  As  for 
lifetimes  of  ballasts,  the  Department 
assumed  the  lifetime  for  an  electronic 
ballast  to  be  equal  to  that  of  a  magnetic 
ballast,  since  no  experimental  data  were 
received  or  found  to  differentiate  their 
lifetimes. 

Three  manufacturers  suggested  that 
some  combination  of  education  and 
controls  would  be  superior  to  standards 
in  saving  lighting  energy  use.  Advance 
Transformer  contended  that  fluorescent 
ballasts  do  not  belong  in  the  proposed 
rulemaking,  and  that  improved 
education  about  lighting  will 
accomplish  more  than  standards. 
(Advance  Transformer,  No.  25  at  1). 
Magnetek  and  Certified  Ballast 
Manufacturers  both  stated  that  controls, 
i.e.,  occupancy  sensors,  light  feedback, 
daylighting,  and  automatic  timers,  can 
save  more  energy  than  can  more 
stringent  ballast  standards.  (Magnetek, 
No.  35  at  1;  Certified  Ballast 
Manufacturers,  No.  47  at  2). 

In  response,  the  Department  notes 
that  the  Act  requires  DOE  to  consider, 
in  this  rulemaking,  more  stringent 
fluorescent  ballast  standards  and  the 
concomitant  energy  savings  therefrom. 
The  Department  considered  such 
programs  as  alternatives  to  standards  in 
the  Regulatory  Impact  Analysis  found  in 
Section  V  of  today's  notice. 

9.  Television  Sets 

Classes.  The  Natural  Resources 
Defense  Council,  Rocky  Mountain 
Institute,  and  Thomson  commented  on 
television  set  class  defineations.  The 
Natural  Resources  Defense  Council 
stated  that  separate  classes  may  be 
needed  for  stereo  sound,  remote  control, 
and  other  features.  (Natural  Resources 
Defense  Council,  No  13  at  24).  Also,  the 
Rocky  Mountain  Institute  stated  that  it 
might  make  sense  to  differentiate  on  the 
basis  of  features  like  remote  control, 


electronic  tuning,  and  stereo  sound. 
(Rocky  Mountain  Institute,  No.  15  at  2). 

Thomson  stated  that  the  large  number 
of  necessary  variables  or  items  used  to 
classify  television  receivers,  including, 
for  example,  feature  content  and  screen 
size,  would  greatly  comphcate  any 
attempt  to  categorize  television 
receivers  in  order  to  establish 
meaningful  energy  usage  guidelines. 
Thomson  also  said  that  many  customer- 
preferred  performance  qualities,  such  as 
high  picture  brightness  and  high-quality 
stereo  sound  consume  correspondingly 
higher  levels  of  power  than  television 
sets  that  do  not  exhibit  those  qualities. 
There  are  other  desirable,  if  not 
necessary,  features,  such  as  remote 
control  and  on-screen  function  displays, 
and  federally  mandated  features,  such 
as  closed  caption  decoding,  that  may 
increase  energy  use.  (Thomson,  No.  49 
at  3.  5). 

The  Electronic  Industries  Association 
stated  that  in  1989,  83  percent  of  color 
television  sets  sold  to  dealers  reportedly 
included  a  remote  control  feature  and 
that  virtually  ail  television  sets  use 
electronic  tuning.  (Electronic  Industries 
Association,  No.  30  at  3,  4). 

In  response  to  these  comments,  the 
Department  established  one  class  for 
color  tele\ision  sets  with  electronic 
tuning  and  remote  control.  However,  the 
Department  believes  that  the  energy 
used  to  illuminate  the  screen  is  strongly 
affected  by  screen  size  and,  therefore, 
has  proposed  standards  for  television 
sets  that  are  a  function  of  screen  size. 
Furthermore,  DOE  believes  that  there  is 
no  need  to  separate  classes  according  to 
stereo  sound  because  the  sound  is  not 
on  during  the  efficiency  test  and 
therefore  sound  energy  does  not  affect 
test  procedure  measurements. 

The  standard  level  analysis  is  based 
primarily  on  manufacturers'  data  for  19/ 
20"  color  television  sets  because  recent 
manufacturer  cost  and  energy  use  data 
for  other  screen  sizes  were  very  limited. 
The  resuhs  of  the  analysis,  based  on  the 
19/20"  color  television  sets  and  the 
limited  data  available  for  other  screen 
sizes  ranging  from  13.5"  to  33",  were 
then  used  to  derive  the  proposed 
standards  as  a  function  of  screen  size. 

Additionally,  the  Department  did  not 
consider  standards  for  black  and  white 
television  sets  since  their  share  of  the 
market  is  rapidly  decreasing  and  over  50 
percent  of  those  sold  are  designed  for 
battery  or  battery-AC  operation  and  are 
thus  designed  to  minimize  energy  use. 

Design  options.  Among  the  comments 
on  television  set  design  options,  the 
Rocky  Mountain  Institute  proposed  that 
DOE  consider  all  reasonable  options  for 
reducing  standby  power  as  well  as 
operating  power.  One  option  would  be 
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to  require  a  clearly  labeled  switch  that 
would  give  consumers  the  choice  of 
turning  the  set  to  standby  or  completely 
off.  (Rockv  Mountain  Institute,  No.  15  at 

5). 

The  American  Council  for  an  Energy 
Efficient  Economy  suggested  that  DOE 
analyze  use  of  a  step  down  transformer 
rather  than  a  resistance  circuit  for 
electronic  tuning  and  new  transformer 
materials  w  ith  low  core  loss  (amorphous 
alloys).  The  American  Council  for  an 
Energy  Efficient  Economy  also  urged 
DOE  to  look  at  television  sets  in  other 
countries,  particularly  Germany. 
(American  Council  for  an  Energy 
Efficient  Economy,  No.  6  at  3-4).  The 
Natural  Resources  Defense  Council 
proposed  that  DOE  consider  power 
supply  efficiency  improvement. 
(Natural  Resources  Defense  Council,  No. 
13  at  38). 

The  Electronics  Industry  Association 
said  that  average  remote  control  power 
is  4VV,  while  some  are  as  low  as  2VV; 
electronic  tuning  uses  less  than  IW. 
brightness  sensor  less  than  IVV. 
(Electronic  Industries  Association,  No. 
30  at  3-4).  Thomson  said  that  remote 
control  uses  3-6VV  and  that  a  brightness 
sensor  consumes  essentially  no  power 
in  itself  and  offers  no  energy  benefit  not 
otherwise  available  to  the  consumer  by 
using  the  customary  picture  control 
adjustments.  (Thomson,  No.  49  at  6,  7). 
The  Electronic  Industries  Association 
provided  data  on  voltage-regulating 
power  supplies.  It  said  that  a  change  in 
the  type  of  regulator  from  shunting  to 
switching  can  save  approximately  six 
watts  at  an  additional  cost  of  SI. 50. 
Other  comments  were  provided  for 
other  design  options,  but  no  additional 
data  were  submitted.  (Electronic 
Industries  Association,  No.  30  at  4). 

The  Department  considered  all 
comments  on  design  options  by 
analyzing  standby  power;  power  supply 
efficiency  improvements,  including 


voltage-regulating  power  supplies;  and 
step  douTi  transformers  for  electronic 
tuning.  These  design  options  are  showTi 
in  the  cost/efficiency  tables  in  the 
Technical  Support  Document.  Data 
submitted  by  the  Electronic  Industries 
Association  and  previously  submitted 
data  from  manufacturers  were  used  to 
develop  these  tables.  While  a  switch  to 
allow  consumers  to  turn  off  the  remote 
control  portion  of  the  television 
(suggested  by  the  Rocky  Mountain 
Institute)  would  likely  save  some 
energy,  the  amount  would  be 
determined  by  consumer  behavior  and 
is  not  predictable.  The  Department 
discovered  no  data  on  improved 
transformer  materials  with  low  core  loss 
nor  any  data  on  the  energy  use,  as 
measured  according  to  DOE  test 
procedure,  for  the  German  models.  The 
Department  did  develop  data  on 
Japanese  models  measured  according  to 
its  test  procedure.  These  data  were 
included  in  the  analysis. 

Other  comments.  Several  comments 
questioned  the  feasibility  of  establishing 
energy  conservation  standards  for 
television  sets.  The  Electronic  Industries 
Association  said  that  television  set 
efficiency  has  improved  over  the  years 
because  manufacturers  have  been 
steadily  limiting  power  to  reduce 
internal  heat.  (Electronic  Industries 
Association.  No.  30  at  2).  Thomson  said 
there  is  little,  if  any,  opportunity  for 
further  reductions  in  energy  use. 
Thomson  also  said  the  major  factors  that 
infiuence  energy  use  are  controlled  by 
the  consumer:  Operating  hours, 
brightness,  sound  level,  and  control 
settings.  (Thomson.  No.  49  at  2-6).  The 
Electronic  Industries  Association  argued 
that  efficiency  standards  would  impede 
the  development  of  high  definition 
television.  (Electronic  Industries 
Association,  No.  30  at  6).  G&A 
Consultancy  suggested  that  DOE  "not 
place  retarding  restrictions  upon 


television  sets  because  precluding  the 
television  set's  potential  role  as  an 
energy  control  may  inadvertently  deny 
the  American  homeowner  a  far  more 
valuable  system  of  energy  savings." 
(G&A  Consultancy,  No.  50  at  4). 

The  Department  considered  all  these 
comments  in  the  decision-making 
process  for  television  set  standards. 
With  regard  to  such  standards 
precluding  the  potential  for  a  television 
set  to  become  a  home  energy  controller, 
it  is  the  Department's  belief  that  if 
television  sets  were  transform.ed  to 
home  energy  controllers,  the  nature  of 
the  appliance  might  have  changed 
sufficiently  for  it  to  be  considered  a  new 
appliance.  If  so,  it  would  not  be  a 
covered  product  and  subject  to  an 
energy  conservation  standard  for 
television  sets. 

Two  comments  stated  that  standards 
are  inappropriate  for  television  sets, 
stating  that  they  already  are  energy 
efficient,  leaving  little  room  for 
improvement.  (Electronic  Industries 
Association,  No.  30  at  7;  Thomson,  No. 
49  at  2). 

The  Department  analyzed  television 
set  standard  levels  by  the  methodology 
proposed  in  the  advance  notice,  thereby 
taking  into  account  the  costs  and 
benefits  of  any  potential  efficiency 
improvements.  The  Department  found 
that  the  efficiency  of  the  typical 
television  set  can  be  improved. 

rv.  Product-Specific  Discussion 

a.  Room  Air  Conditioners 

1.  Efficiency  Levels  Analyzed 

The  Department  examined  a  range  of 
standard  levels  for  room  air 
conditioners.  Table  4-1  presents  the 
seven  efficiency  levels  selected  for 
analysis  for  the  twelve  classes  of  room 
air  conditioners.  Level  7  corresponds  to 
the  highest  efficiency  level,  max  tech, 
considered  in  the  engineering  analysis. 


Table  4.1— Standard  Levels  Analyzed  for  Room  Air  Conditioners 


Product  class 

Baseline 

Level  1 

Level  2 

Level  3 

Level  4 

Level  5 

Level  6 

Level  7 

With  louvered  sides  less  than  6.000  Btu 

8.27 

9.36 

9.36 

10.44 

10.62 

11.08 

11.52 

13.04 

With  louvered  sides  6.000  to  7,999  Btu  

8.45 

9.32 

9.32 

9.79 

9.79 

10.25 

10.74 

12.14 

With  louvered  sides  8.000  to  13.999  Btu  

933 

9.33 

10.05 

10.34 

10.34 

11.02 

11.97 

13.50 

With  louvered  sides  14,000  to  '9,999  Btu  .... 

9.00 

9.00 

10.09 

10.09 

10.37 

11.13 

11.13 

13.58 

With  louvered  sides  20.000  and  more  Btu  .... 

8.32 

8.32 

8.32 

8.32 

9.08 

9.63 

10.70 

11.43 

Without  louvered  sides  less  than  6.000  Btu  .. 

7.96 

9.01 

9.01 

10.06 

10.24 

10.67 

11.10 

12.56 

With  louvered  sides  6.000  to  7,999  Btu  

8.15 

8.15 

9.22 

9.43 

9.43 

9.96 

10.35 

11.69 

Without  louvered  sides  8,000  to  1 3,999  Btu  . 

9.00 

9.00 

9.69 

9.96 

9.96 

10.65 

11.54 

13.01 

Without  louvered  sides  14,000  to  19,999  Btu 

864 

8.64 

9.75 

9.75 

10.01 

10.81 

10.81 

13.10 

Without  louvered  sides  20.000  and  more  Btu 

8  03 

8.03 

8.03 

8.03 

8.77 

9.30 

10.34 

11.02 

With  reverse  cycle  and  with  louvered  sides  .. 

8.71 

8.71 

9.83 

9.83 

10.10 

10.75 

12.11 

13.22 

With   reverse   cycle    and   without    louvered 

sides  

8.78 

8.78 

9.42 

9.71 

9.71 

10.39 

11.24 

12.66 
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Rather  than  presenting  the  results  for 
all  classes  of  room  air  conditioners  in 
today's  notice,  the  LXpartment  selected 
a  class  of  rcKim  air  conditioners  as  being 
representative,  or  typical,  of  the 
product,  and  is  presenting  the  results 
only  for  that  class.  The  results  for  the 
other  classes  can  be  found  in  the 
Technical  Support  Document  in  tlie 
same  sections  as  those  referenced  for  the 
representative  class.  The  representative 
class  for  room  air  conditioners  is  room 
air  conditioners  with  side  louvers,  less 
than  6.000  BTU's  per  hour,  which  is  one 
of  the  most  prevalent  classes  of  room  air 
conditioners.  For  this  representative 
class,  trial  standard  levels  1  and  2 
accomplish  the  above  efficiency 
improvements  from  the  baseline  by 
enhanced  evaporator  and  condenser  fins 
and  the  use  of  a  permanent  split- 
capacitor  fan  motor;  level  3  adds  a 
subcooler  and  grooved  tubes  to  both  the 
evaporator  and  condenser  coils;  level  4 
increases  the  compressor  energy 
efficiency  ratio  to  11.0;  level  5  increases 
the  compressor  ent-rgy  efficiency  ratio 
further  to  11.5;  level  6  increases  the 
evaporator  and  condenser  coil  area;  and 
level  7  adds  a  variable-speed 
compressor  and  brushless  DC  fan  motor. 
Si.milar  design  options  are  used  to 
achieve  the  above  efficiencies  for  the 
other  classes  and  are  found  tabulated  in 
Section  1.4  of  the  Technical  Support 
Document. 

2.  Payback  Period 

Table  4-2  presents  the  payback 
periods  for  the  efficiency  levels 
analyzed  for  the  representative  class  of 
tho  product.  For  this  representative 
class,  standard  levels  1  through  4  satisfy 
the  rebuttable  presumption  test,  i.e.,  the 
additional  price  of  purchasing  a  product 
will  be  less  than  tUree  times  the  value 
of  the  energy  savings  that  the  consumer 
will  receive  during  the  first  year. 
Payback  for  all  classes  of  room  air 
conditioners  may  be  found  in  Tables 
4.13  to  4.24  of  the  Technical  Support 
Document. 

TA3LE  4-2.— Payback  Periods  of 
Des!Gn  OP'^tCNS  FOR  Representa- 
tive Class  of  Room  Air  Condk 

TtONERS 

|ln  yearej 


Standafd  level 

Pa,-back 
period 

1  

1  01 

2 „ 

3 „.. 

^    —....«....„, 

5 _.     .._ 

1.01 
1.71 
1.82 
3  50 

6 

5  30 

7 

16.07 

3.  Significance  of  Energy  Savings 

To  estimate  the  energy  savings  fay  the 
year  2030  due  to  revised  standards,  the 
energy  consumption  of  new  room  air 
conditioners  under  the  base  case  is 
compared  to  the  energy  consumption  of 
those  sold  under  the  candidate  standard 
levels.  For  the  candidate  energy 
conservation  standards,  the  Lawrence 
Berkeley  Laboratory-Residential  Energy 
Model  projects  that  over  the  period 
1996-2030,  the  following  energy  savings 
would  result  for  all  classes  of  the 
product: 

Level  1—0.28  Quad 
Level  2—0.62  Quad 
Level  3—1.24  Quads 
Level  4 — 1.42  Quads 
Level  5 — 2.22  Quads 
Level  6 — 3.06  Quads 
Level  7—5.22  Quads 

The  Department  finds  that  each  of  the 
increased  standards  levels  considered 
above  would  result  in  a  significant 
conservation  of  energy. 

4.  Economic  Justification 

A.  Economic  impact  on 
manufacturers  and  consumers.  The  per 
unit  increased  cost  to  manufacturers  to 
meet  the  efficiency  of  levels  1  and  2  for 
the  representative  class  is  $3.81;  to  meet 
levels  3-7,  the  manufacturers'  cost 
increases  are  $10.10,  $11.75.  $23.42, 
$50.24.  and  $210.24.  respectively.  See 
Technical  Support  Docvunent.  Table  1.6. 

At  those  levels  of  efficiency,  the 
consumer  price  increases  are  $4.77  for 
levels  1  and  2  and  $13.64.  $15.43, 
$32.55,  $54.61,  and  $220.04  for  standard 
levels  3-7,  respectively.  See  Technical 
Support  Etocument,  Table  4.1. 

The  per-unit  reduction  in  annual  cost 
of  operation  (energy  expense)  at  levels 
1  and  2  is  $5.12  for  the  representative 
class;  standard  level  3  would  reduce 
energy  expenses  by  $9.13;  standard 
level  4  by  S9.73;  standard  level  5  by 
$11.16;  standard  level  6  by  $12.41;  and 
standard  level  7  by  $16.10.  See 
Technical  Support  Document,  Table  4.1. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  hnpact  Model  results  for 
all  classes  of  room  air  conditioners 
show  that  revised  standards  would 
cause  a  prototypical  manufacturer  to 
have  some  reductions  in  short-run 
return  on  equity  from  the  8.6  percent 
return  in  the  base  case.  Standard  levels 
1  through  7  are  projected  to  produce 
short-run  return  on  equity's  of  8.5 
percent,  8.5  percent,  8.4  percent,  8.4 
percent,  8.4  percent,  5.2  percent  and 
minus  4.3  percent,  respectively. 
However,  revised  standards  have  little 
or  no  effect  on  the  prototj-pical 
manufacturer's  long-run  return  on 
equity.  Standard  levels  1  through  7  are 


projected  to  produce  long-run  return  on 
equity's  of  8.5  percent,  8.5  percent.  8.5 
percent,  8.5  percent.  8.6  percent,  7.9 
percent  and  7.1  percent,  respectively. 
See  Technical  Support  Document, 
Tables  5.1  and  5.2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  protot>'pical 
manufacturer  are  generally  not  available 
because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence,  DOE  assumes  that  the 
prototypical  firm  has  largely  the  same 
financial  characteristics  {e.g.  debt-equity 
ratio,  interest  rate  on  debt,  etc.)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
E.xchange  Commission  lOK  reports  and 
company  annual  reports. 

B.  Life-cycle  cost  and  net  present 
value.  A  life-cycle  cost  is  calculated  for 
a  unit  meeting  each  of  the  candidate 
standard  levels.  For  the  representative 
class,  life-cycle  costs  at  all  standard 
levels  other  than  level  7,  the  max  tech 
level,  are  less  than  the  baseline  unit.  Of 
the  seven  candidate  standard  levels,  a 
unit  meeting  level  4  has  the  lowest 
consumer  hfe-cycle  cost.  See  Technical 
Support  Document,  Figxire  4.1. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  Ufe-cj'cle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
tlie  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  levels  1  and  2  would  cause 
reductions  in  life-cycle  costs  for  the 
average  affected  consumer  of  $38.86  for 
the  representative  class  of  room  air 
conditioner,  standard  level  3  would 
reduce  average  life-cycle  costs  by 
$54.75;  stand^-d  level  4,  by  $56.68; 
standard  level  5,  by  $53.47;  and 
standard  level  6,  by  $43.47.  These  life- 
cycle  cost  reductions  indicate  that  no 
standard  level,  other  than  max  tech, 
would  cause  any  economic  burden  on 
the  cverage  consumer.  At  standard  level 
7,  the  life-cycle  costs  are  projected  to 
increase  $86.09,  compared  to  the  base 
case.  See  Technical  Support  Document, 
Table  4.13. 
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The  Department  examined  the  effect 
of  different  discount  rates  (4,  6,  and  10 
percent)  on  the  life-cycle  cost  cur\'es 
and  generally  found  little  impact.  The 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  room  air 
conditioners.  Similarly,  DOE  did  not 
consider  different  energy  prices, 
including  regional  prices,  in  the  life- 
cycle  cost  analysis.  Since  any  standard 
is  to  be  a  national  standard,  DOE 
believed  that  national  average  energy 
prices  were  appropriate. 

The  Net  Present  Value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of  room  air 
conditioners,  standard  level  1  would 
produce  an  NPV  of  SO. 44  billion  to 
consumers.  The  corresponding  net 
present  values  for  standard  levels  2-6 
are  SO. 82  biUion.  $1.59  billion,  SI. 68 
billion,  $1.85  billion  and  $1.32  billion, 
respectively.  The  net  present  value  for 
standard  level  7  is  minus  S4.70  billion. 
See  Technical  Support  Document,  Table 
3.6. 

C.  Energy  savings.  As  indicated  above, 
standards  will  result  in  significant 
savings  of  electricity  consumption  by 
room  air  conditioners. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above.  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  room  air  conditioners. 

E.  Impact  of  lessening  of  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  of  the  nation  to  save  energy. 
Room  air  conditioners  use  electricity 
directly.  In  1987.  4.3  percent  of 
residential  sector  source  electricity  (or 
0.45  quads)  was  accounted  for  on  a 
national  basis  by  room  air  conditioners. 

hi  addition,  decreasing  future 
electricity  demand  as  a  result  of 
standards  will  decrease  air  pollution. 
See  Technical  Support  Document, 
Appendix  D  of  Volume  A. 37  Decreases 


3'  The  expected  environmental  impacts  of  the 
candidate  standmd  levels  were  calculated  prior  to 
passage  of  the  Clean  Air  Ad  Amendments  of  1990 
(C,\AA,  Pub.  L  101-549.  November  15,  1990).  As 
explained  below,  the  CAAA  will  lower  emissions 
of  SOj  and  NOi.  Since  appliance  standards  reduce 
the  need  for  generation  of  electricity,  they  will 
cause  lower  emissions  by  powerplants  of  SO;  and 
NOj.  thereby  helping  those  utilities  meet  their 
required  pollution  reductions. 

For  SOi.  any  emission  reductions  caused  by 
appliance  standards  prior  to  the  year  2000  will  be 
part  of  much  greater  SO.  reductions  that  are 
required  by  the  CA.\A.  After  the  year  2000.  SOa 
reductions  achieved  through  appliance  standards  or 
any  other  means  by  those  emitting  SO;  can  be 
earned  as  crediw.  These  are  credits  to  emit  an 
amount  of  SO;  equ  ivalent  to  the  amount  of  the  SO; 


in  air  pollution  will  occur  for  sulfur 
oxides  (listed  in  equivalent  weight  of 
sulfur  dioxide,  or  SO;).  For  all  classes 
of  room  air  conditioners  at  standard 
level  1,  over  the  years  1996  to  2030,  the 
total  estimated  SOj  reduction  would  be 
52,000  tons.  During  this  time  period,  the 
peak  annual  reduction  of  SO2  emissions 
that  are  expected  to  be  emitted  by 
powerplants  in  the  United  States  is  0.03 
percent.  For  standard  levels  2-7,  the 
reductions  are  116.000  tons;  229,000 
tons;  261.000  tons;  394,000  tons; 
520.000  tons;  and  777,000  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  0.35  percent. 

Standards  will  also  result  in  a 
decrease  in  nitrogen  dioxide  (NOj) 
emissions.  For  standard  level  1.  over  the 
years  1996  to  2030,  the  total  estimated 
NO:  reduction  would  be  47,000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NO2  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  0.03  percent.  For 
standard  levels  2-7,  the  reductions  are 
103,000  tons;  205,000  tons;  234,000 
tons;  353,000  tons;  467,000  tons;  and 
698,000  tons,  respectively.  The  highest 
peak  annual  reduction  of  these  levels  is 
0.35  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dio.xide 
[CO2)  emissions.  For  standard  level  1. 
over  the  years  1996  to  2030.  the  total 
estimated  CO:  reduction  would  be  24 
million  tons.  During  this  time  period, 
the  peak  annual  reduction  of  CO? 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.03  percent.  For  standard 


reduction  that  created  the  credits.  The  new 
amendments  allow  those  earning  the  credits  either 
to  sell  them  to  others  or  to  "bank"  them  for  future 
use. 

Therefore,  after  the  year  2000.  to  the  extent  that 
appliance  standards  result  in  SO;  credits  being 
earned,  and  to  the  extent  that  such  standards — 
induced  credits  are  sold  and  used  by  others,  the 
national  SO;  reductions  from  standards  will  not 
occur. 

The  new  law  also  requires  that  utility  boilers  emit 
lower  levels  of  NO.  and  requires  that  additional 
aaions  to  reduce  emissions  be  taken  in  regions  not 
now  in  compliance  with  Federal  ambient  air  quality 
standards  for  NO,  or  derivative  pollutants,  such  as 
ground-level  ozone.  Because  of  these  new 
requirements,  the  actual  reductions  in  NO, 
emissions  likely  to  result  from  the  appliance 
standards  are  very  likely  to  be  substantially  less 
than  the  estimates  made  prior  to  the  enactment  of 
the  Clean  Air  Amendments  of  1990  and  contained 
in  this  document. 

With  respect  to  CO;,  there  are  as  yet  no  such 
regulatory  constraints  on  national  or  regional 
emissions.  However,  efforts  to  comply  with 
international  commitments  to  stabilize  CO; 
emissions,  such  as  voluntary  commitments  by 
utilities  and  industries  to  reduce  greenhouse  gas 
emissions  to  1990  levels  by  2000.  may  result  in 
constraints  that  are  similar  in  nature  to  those  for 
SO;  and  NO;  If  so.  the  reductions  in  CO;  emissions 
estimated  to  result  from  the  standards  also  may  not 
be  fully  realized. 


levels  2-7,  the  reductions  are  53  million 
tons;  105  miUion  tons;  119  milhon  tons; 
181  million  tons;  240  million  tons;  and 
360  million  tons,  respectively.  The 
highest  peak  annual  reduction  of  these 
levels  is  0.35  percent. 

Decreasing  future  electricity  demand 
is  also  hkely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  all  sources 
of  oil.  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  likely  to  be 
reflected  in  reductions  in  oil  imports. 
For  standard  level  1.  the  estimated 
decrease  in  oil  imports  is  4.91  million 
barrels  over  the  years  1996  to  2030.  For 
standard  levels  2-7,  the  reductions  in 
oil  imports  are  estimated  to  be  10  76, 
21.5.  24.45,  37.14.  49.21  and  73.09 
million  barrels,  respectively. 

5.  Conclusion 

Section  325(1)(2)(A)  of  the  Act 
specifies  that  the  Department  must 
consider,  for  amended  standards,  those 
standards  that  "achieve  the  maximum 
improvement  in  energy  efficiency  which 
the  Secretary  determines  is 
technologically  feasible  and 
economically  justified."  Accordingly, 
the  Department  first  considered  the  max 
tech  level  of  efficiency,  i.e..  standard 
level  7  for  amended  room  air 
conditioner  standards. 

Of  the  standard  levels  analyzed,  level 
7  would  save  the  most  energy  (5.22 
quads  between  1996  and  2030).  In  order 
to  meet  this  standard,  the  Department 
assumes  that  all  room  air  conditioners 
would  incorporate  improved  and 
increased  heat  transfer  devices  and  high 
efficiency  and  variable-speed  fan  motors 
and  compressors.  However,  the  payback 
at  this  standard  level  of  16.1  years  for 
the  representative  class,  and  up  to  23.9 
years  for  other  classes,  exceeds  the  15- 
year  life  of  the  product  and  causes  life- 
cycle  cost  increases  of  $86  for  the 
representative  class,  and  up  to  $178  for 
other  classes.  This  level  also  drives  the 
short-run  manufacturer  return  on  equity 
from  8.6  percent  to  negative  4.3  percent. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  7  for 
room  air  conditioners  outweigh  the 
benefits,  and  rejects  the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  6.  This  standard  level 
is  projected  to  save  3.06  quads  of 
energy.  This  level  produces  life-cycle 
cost  savings  compared  to  the  base  case 
of  $43,  with  a  payback  of  5.3  years, 
which  is  slightly  more  than  one  third  of 
the  average  product  lifetime.  However, 
this  level  causes  payback  as  high  as  9.1 
years  for  other  classes  (over  60  percent 
of  product  life)  and  reduces 
manufacturer  short-run  return  on  equity 
from  8.6  percent  to  5.2  percent,  a 


10504 


Federal  Register  /  Vol.  59.  No.  43  /  Friday.  March  4,  1994  /  Proposed  Rules 


reduction  of  almost  40  percent.  Also,  at 
this  standard  level,  some  classes  are 
assumed  to  incorporate  variable-speed 
compressors,  for  which  there  is  not  a 
DOE  test  procpdure.  The  Department 
believes  that  the  development  of  such  a 
U'<^\.  procedure  would  be  a  lengthy 
process  which  would  probably  delay  the 
effective  date  of  the  standard  for  room 
air  conditioners. 

The  Department  therefore,  concludes 
that  the  burdens  of  standard  level  6  for 
room  air  conditioners  outweigh  the 
benefits,  and  rejects  the  standard  level. 

After  carefully  considering  the 
analysis,  t^ie  Department  is  amending 
the  National  Appliance  Energy 
Conservation  Act-imposed  1990 
standard  for  room  air  conditioners  with 
standard  level  5  for  room  air 
conditioners.  The  Department 
concludes  that  standard  level  5  for  room 
air  conditioners  saves  a  significant 
amount  of  energy  and  is  technologically 
feasible  and  economically  justified. 


There  would  be  significant  energy 
savings  at  this  level  of  efficiency.  DiirLng 
the  period  1996-2030,  these  savings  are 
calculated  to  be  2.22  quads  of  primary 
energy.  In  addition,  the  standard  could 
have  a  positive  effect  on  the 
environment  by  reducing  the  emissions 
of  NOj  and  SO2  by  353,000  tons  and 
394,000  tons,  respectively,  or  by  as 
much  as  0.18  percent  each  by  the  year 
2030.  Furthermore,  the  standard  will 
reduce  emissions  of  CCh  by  181  million 
tons,  or  as  much  as  0.18  percent,  over 
the  forecast  period. 

The  technologies  that  are  necessary  to 
meet  this  standard  are  presently 
available.  The  Department  finds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  standard  level 
is  3.5  years  for  the  representative  class 
and  no  more  than  7,0  ^-ears  for  any 
class.  This  standard  is  at  or  near  the 
lowest  life-cycle  cost  for  all  classes  and 
is  expected  to  result  in  a  reduction  in 
life-cycle  cost  of  approximately  S53  for 
the  representative  class.  Additionally, 


the  standard  is  expected  to  have 
essentially  no  impact  on  the 
prototv-pical  manufactui^^r's  return  on 
equity  of  8.6  percent.  Sihce  this 
standard  does  not  involve  substantial 
redesign  or  retooling,  the  Df  partment 
expects  that  it  will  not  have  negative 
impacts  on  smaller  competitors. 

b.  Water  Heaters 

1 .  Efficiency  Levels  Analyzed. 

The  Department  examined  a  range  of 
st.andard  levels  for  water  heaters.  Table 
4-3  presents  the  efficiency  levels 
selected  for  analysis  for  the  four  classes 
of  wafer  heaters.  Electric  and  gas  storage 
water  heaters  each  have  five  efficiency 
levels  that  were  analyzed,  but  were 
paired  together  to  yield  the  eight 
combinations  shovsm  below.  Level  8 
corresponds  to  the  highest  efficiency 
level,  max  tech,  considered  in  the 
engineering  analysis  for  each  class. 


Table  4-3.— Efficiency  Levels  Analyzed  for  Water  Heaters 

(Energy  lacfof) 


ProdLjrt  nla<^ 

Standard  leve 

Baseline 

1 

2 

3 

4 

5 

6 

7 

8 

E  ectric  

0.86 
0.54 
0.62 
0.53 

0.90 
054 
0.62 
0.58 

0.93 
0.55 
0.62 
060 

1.77 
0.57 
0.62 
0.67 

1.89 
0.57 
075 
0.67 

189 

0.75 

0.69 

254 

058 
0  75 

0.69 

254 

O60 
0.78 
0.69 

2.54 
082 
090 
078 

Gas  — 

Irstan 

Oa  

Rather  than  presenting  the  results  for 
all  classes  of  water  heaters  in  today's 
notice,  the  Department  selected  two 
classes  of  water  heaters  as  being 
representative,  or  typical,  of  the 
product,  and  is  presenting  the  results 
only  for  those  classes.  The  results  for 
the  other  classes  can  be  found  in  the 
Technical  Support  Document  in  the 
sa.me  sections  as  those  referenced  for  the 
representative  classes.  The 
representative  classes  for  water  heaters 
ore  electric  storage  water  heaters  and  gas 
storage  water  heaters,  which  are  the 
most  prevalent  classes  of  water  heaters. 
For  electric  storage  water  heaters,  trial 
standard  level  1  accomplishes  the  above 
efficiency  improvement  from  the 
baseline  by  the  use  of  heat  traps  and  by 
reducing  heat  leaks;  level  2  increases 
the  insulation  level  to  R-25;  at  level  3 
the  insulation  is  reduced  back  to  the 
baseline  !e\-el  of  R-16,  but  an  add-on 
heat  pump  is  added;  levels  4  and  5 
increase  the  insulation  back  to  R-25; 
and  levels  6,  7  and  8  assume  the  use  of 
an  integral  heat  pump.  For  gas  storage 
Uater  heaters,  trial  standard  level  1  is 
the  same  as  the  baseline,  trial  standard 


level  2  accomplishes  the  above  TABLE    4-4 — PAYBACK     PEPODS    OF 

efficiency  improvement  by  the  use  of  DESK3N  OPTtONS  FOR  WATER  HEAT- 

heat  traps  and  by  reducing  heat  leaks,  £rs 

levels  3  and  4  increase  the  insulation  ..  , 

level  to  R-16,  levels  5  and  6  increase  the 

insulation  level  to  R-25,  at  level  7  the 

insulation  level  is  reduced  back  to  R-16 

but  electronic  ignition  is  added,  and  at 

level  8  the  flue  gases  are  assumed  to 

condense.  Similar  design  options  are 

used  to  achieve  the  above  efficiencies 

for  the  other  classes  and  are  found 

tabulated  in  Sections  1.5  and  1.6  of  the 

Technical  Support  Document. 

2.  Payback  Period 


3.  Significance  of  Energy  Savings 


Table  4-4  presents  the  payback  period 
for  the  efficiency  levels  analyzed  for  gas 
and  electric  storage  water  heaters.  For 
gas  water  heaters,  standard  level  2 
satisfies  the  rebuttable  presumption  test, 
i.e.,  the  additional  price  of  purchasing  a 
product  will  be  Jess  than  three  times  the 
value  of  the  energy  savings  that  the 
consumer  will  receive  during  the  first 
year;  for  electric  water  heaters  standard 
levels  1  through  5  satisfy  the  rebuttable 
presumption  test. 


Standard  level 

Payt)a;>i 

period 

Gas 

E'ectnc 

1 

N,'A 

0.5 

2 



2.6 

2.3 

3 

^ 

3.5 

1.9 

4 

3.5 

2.0 

5 

10.1 

2.0 

6 

101 

3.5 

7 

„. 

11.2 

3.5 

8 

ia9 

35 

To  estimate  the  energy  savings  by  the 
year  2030  due  to  revised  standards,  the 
energy  consumption  of  new  water 
heaters  under  the  base  case  is  compared 
to  the  energy  consumption  of  those  sold 
under  the  candidate  standard  levels.  For 
the  candidate  energy  conservation 
standards,  the  LauTt^nce  Berkeley 
Laboratory-Residential  Energy  Model 
projects  that  over  the  period  1996-2030, 
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the  following  energy  savings  would 

result  for  all  classes  of  the  product: 

Level  1—0.09  Quad 

Level  2 — 0.73  Quad 

Level  3—32.10  Quads 

Level  4—34.89  Quads 

Level  5—34.99  Quads 

Level  6 — 44.39  Quads 

Level  7 — 45.85  Quads 

Level  8—54.45  Quads 

The  Department  finds  that  each  of  the 
increased  standards  Levels  considered 
above  would  result  in  a  significant 
conservation  of  energy. 

4.  Economic  Justification 

A.  Economic  impact  on 
manufacturers  and  consumers'.  The  per 
unit  increased  cost  to  manufacturers  to 
meet  the  level  1  efficiency  for  gas  water 
heaters  is  zero  since  it  is  the  same  as  the 
baseline;  to  meet  level  2  the 
manufacturers'  cost  increase  is  S5.47, 
levels  3  and  4  are  $18.19.  levels  5  and 
6  are  $28.57,  level  7  is  $72.14.  and  level 
8  is  $358.23.  The  per-unit  increased  cost 
to  manufacturers  to  meet  the  level  1 
efficiency  for  electric  water  heaters  is 
$5.32;  to  meet  level  2  the  manufacturers' 
cost  increase  is  $14.33,  level  3  is 
5201.82.  levels  4  and  5  are  $210.83.  and 
levels  6  through  8  are  $585.06.  See 
Technical  Support  Document,  Table  1.5. 
"Cost  Data  for  Gas-Fired  Storage  Water 
Heaters"  and  Table  19.  "Cost  Data  for 
Electric  Storage  Water  Heaters." 

At  those  levels  of  efficiency,  the 
consumer  price  increases  for  gas  water 
heaters  are  zero  for  level  1,  since  it  is 
the  same  as  the  baseline,  $7.35  for  level 
2,  $24.05  for  levels  3  and  4.  $59.60  for 
levels  5  and  6.  $108.55  for  level  7  and 
5901.80  for  level  8.  For  electric  water 
heaters  the  consumer  price  increases  are 
58.85  for  level  1.  $42.04  for  level  2. 
$361.36  for  level  3.  $394.38  for  levels  4 
and  5,  and  $834.31  for  levels  6  through 
8.  See  Technical  Support  Document, 
Tables  4.1  and  4.2. 

The  per-unit  reduction  in  annual  cost 
of  operation  {energy'  expense)  at  level  1 
is  zero  for  a  gas  water  heater  because  it 
is  the  same  as  the  baseline;  standard 
level  2  would  reduce  energy  expenses 
by  $2.87;  standard  levels  3  and  4  by 
$7.46.  standard  levels  5  and  6  by  $9.20; 
standard  level  7  by  $13.32;  and  standard 
level  8  by  $53.02.  For  electric  water 
heaters  standard  level  1  would  reduce 
energy  expenses  by  $14.66,  standard 
level  2  by  $26.78,  standard  level  3  by 
$195.01,'levels  4  and  5  by  $207.13  and 
levels  6  through  8  by  $250.79.  See 
Technical  Support  [Document.  Tables 
4,1  and  4.2. 

The  LawTence  Berkeley  Laboratory- 
Manufacturers  Impact  Model  results  for 
all  classes  of  water  heaters  show  that 


any  of  the  revised  standards  would 
cause  a  prototypical  manufacturer  to 
have  negative  short-nin  return  on 
equity.  This  is  caused  in  part  by  the 
very  low  base  case  return  of  0.4  percent, 
indicative  of  an  industry  which  is 
extremely  price-competitive.  The 
negative  short-run  return  on  equity's  are 
especially  severe  at  the  three  most 
stringent  levels.  Standard  levels  1 
through  8  are  projected  to  produce 
negative  short-  run  return  on  equity's  of 
0.2  percent,  0.3  percent,  3.3  percent,  3.5 
percent,  3.7  percent,  17.1  percent,  18.1 
percent  and  31.7  percent  respectively. 
However,  revised  standards  will  slightly 
increase  the  prototypical  manufacturer's 
long-run  return  on  equity  at  standard 
levels  above  level  2.  Standard  levels  1 
through  8  are  projected  to  produce  long- 
run  return  on  equity's  of  0.4  percent,  0.4 
percent,  0.8  percent,  0.8  percent,  0.8 
percent,  1.6  percent,  1.7  percent  and  1.9 
percent,  respectively.  See  Technical 
Support  Document,  Tables  5.1  and  5.2. 

Furthermore,  most  financial  data  of 
the  type  needed  to  characterize  the 
prototv-pical  manufacturer  are  generally 
not  available  because  most  real  firms  are 
subsidiaries  or  divisions  of  larger  parent 
companies.  Hence,  DOE  assumes  that 
the  prototypical  firm  has  largely  the 
same  financial  characteristics  (e.g.  debt- 
equity  ratio,  interest  rate  on  debt,  etc.) 
as  parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
Exchange  Commission  lOK  reports  and 
company  annual  reports.  Also,  DOE 
based  its  assumptions  for  the 
prototypical  firm  strictly  on  information 
regarding  water  heater  manufacturers. 
The  Drpartment  seeks  comments  on 
how  to  better  characterize  a  protot>"pical 
firm  when  heat  pump  water  heaters  are 
included  in  the  mix  of  products.  For 
example,  it  m.ay  be  that  room  air 
conditioner  manufacturers  become  the 
system  manufacturer,  with  the  water 
heater  tank  becoming  a  purchased  part. 
In  that  case,  at  those  levels  where  heat 
pumps  are  assumed,  it  may  be 
reasonable  to  introduce  some  of  the 
financial  characteristics  of  the  room  air 
conditioner  industry  since  the  heat 
pumps  in  question  are  very  similar  to 
room  air  conditioners. 

B.  Life-cycle  cost  and  net  present 
value.  A  life-cycle  cost  is  calculated  for 
a  unit  meeting  each  of  the  candidate 
standard  levels.  For  the  represent  a  ti%-e 
classes,  life-cycle  costs  at  all  standard 
levels  other  than  level  8,  the  max  tech 
level,  for  gas  water  heaters  are  less  than 
the  baseline  unit.  Of  the  eight  candidate 
standard  levels,  units  meeting  levels  4 
and  5  have  the  lowest  consumer  life- 
cycle  costs  for  electric  water  heaters  and 
jinits  meeting  levels  3  and  4  have  the 


lowest  consumer  life-cycle  costs  for  gas 
water  heaters.  See  Technical  Support 
Document,  Figures  4.2  and  4.1. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  life-cycle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  fife-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  life-cycle  costs  for  the  average 
consumer  of  $70.39  for  the 
representative  class  of  electric  water 
heaters  with  no  impact  on  gas  water 
heaters,  which  remain  at  the  base  case 
at  this  level;  standard  level  2  would 
reduce  average  fife-cycle  costs  by  $81.04 
and  519.13  for  electric  and  gas  water 
heaters,  respectively;  standard  level  3, 
by  $974.88  and  $29.81;  standard  level  4. 
by  $1024.20  and  $29.81;  standard  level 
5,  by  $1024.20  and  minus  $3.77; 
standard  level  6,  by  $907.99  and  minus 
$3.77;  standard  level  7,  by  5907.99  and 
minus  $13.12;  and  standard  level  8,  by 
$907.99  and  minus  $437.41.  These  fife- 
cycle  cost  reductions  indicate  tliat  no 
standard  level,  other  than  levels  5 
tlirough  8  for  gas  water  heaters,  would 
cause  any  economic  burden  on  the 
average  consumer.  See  Technical 
Support  Document.  Tables  4.5  and  4.6. 

The  Department  examined  the  effect 
of  different  discount  rates  (4,  6,  and  10 
percent)  on  the  life-cycle  cost  curves 
and  generally  found  little  impact.  The 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  water 
heaters.  Similarly,  DOE  did  not  consider 
different  energy  prices,  including 
regional  prices,  in  the  life-cycle  cost 
-  analysis.  Since  any  standard  is  to  be  a 
national  standard,  DOE  belie\-ed  that 
national  average  energy  prices  were 
appropriate. 

"The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of  water 
heaters,  standard  level  1  would  produce 
a  net  present  value  of  $0.19  billion  to 
consumers.  The  corresponding  net 
present  values  for  levels  2-8  are  $0.99 
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billion,  S40.17  billion,  S42.92  billion, 
S42  68  billion,  S38.15  billion,  S39.91 
billion  and  532.50  billion,  respectively. 
See  Technical  Support  Document,  Table 
3  6. 

C.  Energy  savings.  As  indicated  above, 
standards  will  result  in  significant 
savings  of  energy  consumption  for  water 
heaters. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  e.xisting  utility  or 
performance  of  water  heaters. 

E.  Impact  of  lessening  of  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  \'eed  of  the  nation  to  save  energy. 
Water  heaters  use  electricity,  gas,  and 
oil  directly.  In  1987,  184  percent  of 
residential  sector  source  electricity  (or 
1  94  quads)  and  30.7  percent  of 
residential  sector  natural  gas 
consumption  (or  1.59  quads)  were 
accounted  for  on  a  national  basis  by 
water  heaters. 

In  addition,  decreasing  future  energy 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  See  Technical 
Support  Document,  Appendi.x  D  of 
Volume  A  Js.  Decreases  in  air  pollution 
will  occur  for  sulfur  oxides  (listed  in 
equivalent  weight  of  sulfur  dioxide,  or 
SO:).  For  all  classes  of  water  heaters  at 
standard  level  1,  over  the  years  1996  to 
2030.  the  total  estimated  SOj  reduction 
would  be  17,000  tons.  During  this  time 
period,  the  peak  annual  reduction  of 
SO2  emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.01  percent.  For  standard 
levels  2-8,  the  reductions  are  145.000 
tons;  5.381,000  tons;  5.885,000  tons; 
5,890,000  tons;  7,796,000  tons; 
7,823.000  tons;  and  7,124.000  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  3.58  percent. 

Standards  will  also  result  in  a 
decrease  in  nitrogen  dioxide  (NOi) 
emissions.  For  standard  level  1.  over  the 
vears  1996  to  2030.  the  total  estimated 
.NO:  reduction  would  be  14,000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NO2  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  0.01  percent.  For 
standard  levels  2-8  the  reductions  are 
113,000  tons;  4.890.000  tons;  5,338,000 
tons;  5.336,000  tons;  6,995,000  tons; 
7,086.000  tons;  and  7,109,000  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  3.57  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
(CO;)  emissions.  For  standard  level  1, 
over  the  years  1996  to  2030,  the  total 


i"See,  footnote  37. 


estimated  CO2  reduction  would  be  7 
million  tons.  During  this  time  period, 
the  peak  annual  reduction  of  CO2 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.02  percent.  For  standard 
levels  2-8  the  reductions  are  59  million 
tons;  2.607  million  tons;  2,837  million 
tons;  2,845  million  tons;  3,662  million 
tons;  3,747  million  tons;  and  4,113 
million  tons,  respectively.  The  highest 
peak  annual  reduction  of  these  levels  is 
4.14  percent. 

Decreasing  future  electricity  demand 
is  also  likely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  all  sources 
of  oil,  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  likely  to  be 
reflected  in  reductions  in  oilimports. 
For  standard  level  1,  the  estimated 
decrease  in  oil  imports  is  1.6  million 
over  the  years  1996  to  2030.  For 
standard  levels  2-a,  the  reductions  in 
oil  imports  are  estimated  to  be  24.12, 
605.97,  654.55,  677.03.  835.53,  842.83 
and  786.97  million  barrels,  respectivelv. 

5.  Conclusion.  Section  325(1)(2)(A)  of 
the  Act  specifies  that  the  Department 
must  consider,  for  amended  standards, 
those  standards  that  "achieve  the 
maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified." 
Accordingly,  the  Department  first 
considered  the  max  tech  level  of 
efficiency,  i.e.,  standard  level  8  for 
amended  water  heater  standards. 

Of  the  standard  levels  analyzed,  level 
8  will  save  the  most  energy  (54.45  quads 
between  1996  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  all  electric  water  heaters 
will  incorporate  improved  thermal 
characteristics  and  an  integral  heat 
pump,  and  all  gas  water  heaters  will 
incorporate  improved  thermal 
characteristics  and  condense  the  flue 
gases.  However,  the  payback  at  this 
standard  level  of  18.9  years  for  gas  water 
heaters  exceeds  the  14-year  life  of  the 
product  and  causes  life-cycle  cost 
increases  of  5437  for  gas  water  heaters, 
and  up  to  51.108  for  other  classes.  This 
level  also  quadruples  the  first  cost  of 
electric  and  gas  water  heaters  and  drives 
the  short-run  manufacturer  return  on 
equity  from  0.4  percent  to  negative  32.1 
percent. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  8  for 
water  heaters  outweigh  the  benefits,  and 
rejects  the  standard  level. 

The  next  two  most  stringent  standard 
levels,  7  and  6,  are  projected  to  save 
45.85  and  44.39  quads  of  energy, 
respectively.  However,  these  levels  also 
produce  life-cycle  cost  increases  for  gas 


water  heaters  compared  to  the  base  case 
with  payback  of  11.2  and  10.1  years, 
which  are  more  than  two  thirds  of  the 
average  product  lifetime.  The  first  cost 
of  electric  water  heaters  at  these  levels 
is  quadrupled  from  the  base  case  and 
manufacturer  short-run  return  on  equity 
is  reduced  from  0.4  percent  to  negative 
18.1  and  negative  17.1  percent, 
respectively. 

The  Department  therefore  concludes 
that  the  burdens  of  standards  level  7 
and  6  for  water  heaters  outweigh  the 
benefits,  and  rejects  these  standard 
levels. 

The  next  most  stringent  standard  level 
is  standard  level  5.  This  standard  level 
is  projected  to  save  34.98  quads  of 
energy.  However,  this  level  also 
produces  a  life-cycle  cost  increase  for 
gas  wafer  heaters  compared  to  the  base 
case,  with  a  payback  of  10. 1  years, 
which  is  more  than  two  thirds  of  the 
average  product  lifetime. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  5  for 
water  heaters  outweigh  the  benefits,  and 
rejects  this  standard  level. 

After  carefully  considering  the 
analysis,  the  Department  is  amending 
the  National  Appliance  Energy 
Conservation  Act — imposed  1990 
standard  for  water  heaters  with  standard 
level  4.  The  Department  concludes  that 
standard  level  4  for  water  heaters  sa\es 
a  significant  amount  of  energy  and  is 
technologically  feasible  and 
economically  justified. 

There  would  be  significant  energy 
savings  at  this  level  of  efficiency.  During 
the  period  1996-2030,  these  savings  are 
calculated  to  be  34.87  quads  of  primary- 
energy.  In  addition,  the  standard  could 
have  a  positive  effect  on  the 
environment  by  reducing  the  emissions 
of  NO2  and  SO:  by  5,336,000  tons  and 
5,890.000  tons,  respectively,  or  by  as 
much  as  2.77  and  2.72  percent, 
respectively,  by  the  year  2030. 
Furthermore,  the  standard  will  reduce 
emissions  of  CO:  by  2,845  million  tons, 
or  as  much  as  2.93  percent,  over  the 
forecast  period. 

The  technologies  that  are  necessary  to 
meet  this  standard  are  presently 
available.  The  Department  finds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  standard  level 
is  2.0  and  3.5  years  for  electric  and  gas 
water  heaters,  respectively.  This 
standard  has  the  lowest  life-cycle  cost 
for  all  classes  and  is  expected  to  result 
in  a  reduction  in  life-cycle  cost  of 
approximately  $1,025  and  531  for 
electric  and  gas  water  heaters, 
respectively.  Additionally,  the  standard 
is  expected  to  double  the  prototypical 
manufacturer's  long-run  return  on 
equity  from  0.4  to  0.8  percent  even 
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though  the  short-run  return  on  equity  is 
projected  to  drop  to  negative  3.5 
percent.  However,  as  stated  previously, 
the  Department  believes  that  the 
requirement  of  heat  pumps  for  electric 
water  heaters  will  cause  other 
manufacturers,  with  the  stronger 
financial  characteristics  of  room  air 
conditioner  manufacturers,  to  be  drawn 
into  the  mix  of  manufacturers  offering 
electric  water  heating  systems.  The 
Department  believes  that  this  mix  of 
manufacturers  would  have  a  positive 
return  on  equity  compared  to  that 
projected  for  existing  water  heater 
manufacturers. 

The  Department  recognizes  that 
establishing  a  standard  for  electric  water 
heaters  that  essentially  requires  the  use 
of  heat  pumps  is  a  significant  change  for 
consumers  and  manufacturers. 
However,  heat  pump  water  heaters  are 
not  a  technology  that  has  to  be 
developed;  the  product  already  exists  in 
the  marketplace.  Additionally,  the 
projected  energy  savings  are  very  large 
and  the  forecasted  benefits  appear  to 
outweigh  the  burdens.  However,  the 
magnitude  of  some  of  the  changes,  such 
as  in  first  cost  and  product 
manufacturing,  could  make 
questionable  some  of  the  assumptions 
contained  in  the  analysis  and  may 
warrant  closer  scrutiny.  For  example,  as 
reported  in  the  Technical  Support 
Document,  the  LawTence  Berkeley 
Laboratory  Residential  Energy  Model's 
computation  of  appliance  turnover  rate, 
i.e.,  the  repair  or  replace  decision,  is 
based  on  industry'  data  about  historical 
annual  shipments  and  does  not 
explicitly  consider  the  effects  of 
increased  first  cost.  A  significant 
increase  in  first  cost  could  distort  this 
model.  The  Department  assumes, 
however,  that  water  heaters  are  typically 
replaced  because  of  tank  leaks  which, 
because  of  design  features  such  as  glass- 
lined  tanks  and  foamed-in-place 
insulation,  are  essentially  non- 
repairable.  Therefore,  the  Department 
believes  that  the  impacts  on  the 
replacement  rate,  because  of  a 
substantial  increase  in  first  cost,  is 
likely  to  be  small.  The  Department 
welcomes  comment  on  this  assumption 
and  other  areas  where  it  might  be 
thought  that  the  magnitude  of  the  first 
cost  increase  or  manufacturing  changes 
might  warrant  additional  or  revised 
modeling  assumptions. 

Another  possiole  area  of  concern 
regarding  this  proposed  standard  is 


whether  heat  pump  water  heaters  are 
physically  able  to  be  installed  in 
existing  space  in  the  replacement 
market.  The  heat  pump  itself  will 
require  some  additional  space,  and  as 
w^as  discussed  in  the  product  specific 
comments  regarding  classes  for  water 
heaters,  the  Department  assumed  a 
sufficient  volume  would  be  available  to 
allow  air  circulation  for  the  proper 
operation  of  the  heat  pump.  The 
Department  beheves  that  medium  and 
larger  sizes  of  water  heater  installations 
would  typically  have  sufficient  space, 
being  usually  installed  in  areas  such  as 
basements  or  garages.  For  space- 
restricted  applications  DOE  believes 
that  technical  solutions,  such  as  heat 
pumps  with  provisions  for  ducting  air 
fiow,  are  available  as  well  as  integrated 
space  conditioning  and  water  heating 
heat  pumps,  which  are  already  on  the 
market,  and  could  be  used  if  and  when 
the  central  heat  pump  system  is 
replaced.  For  very  small  size 
installations,  such  as  under-the-counter 
types,  where  sufficient  space  for  a  heat 
pump  may  not  be  readily  available  or 
where  the  economics  of  a  heat  pump 
may  not  be  justified  because  the  water 
heating  loads  are  well  below  average, 
the  use  of  electric  instantaneous  water 
heaters  would  be  an  effective  alternate. 
A  lower  limit  on  the  size  of  electric 
storage  water  heaters  that  the  proposed 
standard  would  cover  may  also  be  a  way 
of  minimizing  the  space  and  low  load 
concerns.  The  Department  believes 
there  are  technical  solutions  to  require 
the  use  of  heat  pump  water  heaters 
wherever  electric  storage  water  heaters 
are  now  used  and  required.  This  view 
was  supported  at  the  Hot  Water  Heat 
Pump  Workshop  held  in  Breckenridge. 
Colorado  on  June  30  through  July  2, 
1993.  The  proceedings  of  the  workshop 
are  made  a  part  of  the  record  of  this 
notice  and  are  available  from  the 
Department's  Freedom  of  Information 
Reading  Room. 

Other  issues  that  may  warrant  further 
DOE  analysis  include  consum.er 
acceptance  of  possible  increased  noise 
from  heat  pump  water  heaters  and 
anticipated  increases  in  maintenance 
requirements  in  comparison  to  electric 
resistance  water  heaters.  DOE  is 
soliciting  public  comment  on  these 
issues,  together  with  additional  data  or 
other  information  that  might  assist  DOE 
in  better  assessing  the  impacts  of  this 
proposed  standard  on  consumers  and 
others. 


Because  the  Department  has  little 
information  on  the  space  constraints  for 
replacement  water  heaters  or  the 
frequency  with  which  small  water 
heaters  experience  low  annual  water 
heating  loads,  the  cost-effectiveness 
analysis  of  the  proposed  standard  does 
not  explicitly  consider  these  factors. 
The  Department  believes  the  analysis  is 
sufficient  but  would  attempt  to  expand 
it  to  include  any  information  on  these 
or  other  related  factors  that  becomes 
available  during  the  public  comment 
period.  Based  on  this  possible  revised 
analysis,  DOE  would  consider 
modifying  either  the  proposed  standard 
level  for  electric  water  heaters  or  the 
definition  of  the  class  of  water  heaters 
covered  by  the  standard.  If  the  analysis 
warrants,  DOE  may  establish  diflerent 
classes  for  two  or  more  sizes  of  electric 
water  heaters.  The  Department 
specifically  invites  public  comment  on 
this  expanded  analysis  and  the 
regulatory  alternatives  described. 

c.  Direct  Heating  Equipment 

1.  Efficiency  Levels  Analyzed 

The  Department  examined  a  range  of 
standard  levels  for  direct  heating 
equipment.  In  reviewing  the  design 
options  necessar\'  to  achieve  those 
standard  levels,  the  Department 
determined  that  a  new  energy  descriptor 
was  needed  to  adequately  address  some 
of  the  design  options  in  the  analysis 
because  the  current  energy  descriptor, 
annual  fuel  utilization  factor,  does  not 
include  electrical  consumption.  For 
example,  design  options  such  as  adding 
an  induced  draft  fan  improve  thermal 
efficiency  but,  atjthe  same  time,  increase 
overall  electrical  consumption  which, 
unless  accounted  for  in  the  energy 
descriptor,  could  lead  to  higher  Annual 
Fuel  Utilization  Efficiencies  with  little 
or  no  net  energy  savings.  Because  of  tlie 
above,  the  Department  conducted  the 
analysis,  and  is  proposing  the  standards, 
in  terms  of  a  new  energy  descriptor, 
annual  efficiency.  The  test  procedure  to 
determine  this  energy  descriptor  is 
contained  in  the  previously  mentioned 
Notice  of  Proposed  Rulemaking.  Table 
4-5  presents  the  five  efficiency  levels 
selected  for  analysis  for  the  16  classes 
of  direct  heating  equipment.  Level  5 
corresponds  to  the  highest  efficiency 
level,  max  tech,  considered  in  the 
engineering  analysis. 
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Table  4-5.— Standard  Levels  Analyzed  for  Direct  Heating  Equipment 

[Annual  efficiency  (percent)] 


Product  class 


Standard  level 


Baseline 


1 


Gas  wall  fan  type  up  to  42.000  Btu/hour 

Gas  wall  fan  f,pe  over  42.000  Btu'hour  

Gas  wall  gravity  type  up  to  1 0.000  Btu/hour  

Gas  wall  gravty  type  over  10.000  Btu/hour  up  to  12,000  Btu/Tiour 
Gas  wall  gravity  type  over  12,000  Btu/hour  up  to  15,000  BtiVfiour 
Gas  wall  gravity  ^/pe  over  15.000  Bta'hour  up  to  19,000  Btu/hour 
Gas  wall  gravity  type  over  19,000  Btu^liour  up  to  27,000  Btu/hour 
Gas  wall  gravity  type  over  27,000  Btu/hour  up  to  46,000  Btu/hour 

Gas  wall  gravity  type  over  46,000  Btu/hour  

Gas  floor  type  up  to  37,000  Btu'hour  

Gas  floor  type  over  37.000  Btutiour  

Gas  room  type  up  !o  '8.000  Btu/hour  

Gas  room  type  over  1 3,000  Bta'hour  up  to  20,000  Btutiour  

Gas  room  Type  over  20,000  Btu/hour  up  to  27,000  Btu/hour 

Gas  room  type  over  27,000  Btu'hour  up  to  46,000  Btu/hour 

Gas  room  tvoe  over  46.000  Btu'hour  


72.2 
73.4 
59.0 
60.0 
61.0 
62.0 
63.0 
64.0 
65.0 
56.0 
57.0 
57.0 
58.0 
63.0 
64.0 
65.0 


72.2 
73.4 
59.0 
64.1 
64.9 
65.9 
66.8 
67.5 
68.2 
61.3 
69.3 
62.3 
65.0 
67.1 
67.8 
68.3 


72.2 
73.4 
59.0 
64.1 
64.9 
65.9 
68.5 
68.7 
71.6 
62.7 
70.0 
64.4 
67.4 
67.1 
71.2 
71.5 


72.2 
73.4 
67.7 
67.7 
67.9 
68.2 
736 
73.9 
74.2 
70.7 
70.0 
64.4 
69.9 
67.1 
71.2 
71.5 


75.6 
76.4 
67.7 
72.9 
73.2 
76.2 
76.5 
76.9 
73.4 
75.8 
78.8 
69.3 
74.8 
74.9 
76.2 
77.5 


89.2 
89.9 
81.0 
81.7 
82.1 
82.9 
83.3 
838 
84.4 
88.6 
90.0 
85.9 
87.3 
88.1 
88.9 
89.7 


Rather  than  presenting  the  results  for 
all  classes  of  direct  heating  equipment 
in  today's  notice,  the  Department 
selected  a  class  of  direct  heating 
equipment  as  being  representative,  or 
typical,  of  the  product,  and  is  presenting 
the  results  only  for  that  class.  The 
results  for  the  other  classes  can  be  found 
in  the  Technical  Support  Document  in 
the  same  sections  as  those  referenced  for 
the  representative  class.  The 
representative  class  for  direct  heating 
equipment  is  gravity  wall  heaters  greater 
than  27  kBtu/hr  but  less  than  46  kBtu/ 
hr.  which  is  one  of  the  more  prevalent 
classes  of  direct  heating  equipment.  For 
this  representative  class,  trial  standard 
love)  1  accomphshes  the  above 
efficiency  improvement  from  the 
baseline  by  derating  the  burner  by  20 
percent,  level  2  adds  electronic  ignition, 
level  3  adds  a  burner  box  damper,  level 
4  adds  the  use  of  an  induced  draft  fan 
and  electronic  ignition  to  the  baseline 
unit,  and  level  5  assumes  condensation 
of  the  flue  gases.  Similar  design  options 
are  used  to  achieve  the  above 
efficiencies  for  the  other  classes  of 
direct  heating  equipment  and  are  found 
tabulated  in  section  1.4  of  the  Technical 
Support  Document. 

2.  Payback  Period 

Table  4-6  presents  the  payback  period 
for  the  efficiency  levels  analyzed  for  the 
representative  class  of  the  product.  For 
this  representative  class,  standard  level 
1  satisfies  the  rebuttable  presumption 
test,  i.e.,  the  additional  price  of 
purchasing  a  product  will  be  less  than 
three  times  the  value  of  the  energy 
savings  that  the  consumer  will  receive 
during  the  first  year.  Payback  for  all 
classes  of  direct  heating  equipment  may 


be  found  in  Tables  4.17  to  4.32  of  the 
Technical  Support  Document. 

Table  4-6.— Payback  Periods  of 
Design  Options  for  Room  Heat- 
ers Over  46  kBtu/hr 

(In  years] 


Standard  level 

Payt)ack 
period 

1  

23 

2 

67 

3 

75 

4 

150 

5 

17  6 

3.  Significance  of  Energy  Savings 

To  estimate  the  base  case  energy 
savings  by  the  year  2030  due  to  revised 
standards,  the  energy  consumption  of 
new  direct  heating  equipment  under  the 
base  case  is  compared  to  the  energy 
consumption  of  those  sold  under  the 
candidate  standard  levels.  For  the 
candidate  energy  conservation 
standards,  the  LawTence  Berkeley 
Laboratory-Residential  Energy  Model 
projects  that  over  the  period  1996-2030, 
the  following  energy  savings  would 
result  for  all  classes  of  the  product: 
Level  1—0.04  Quad 
Level  2—0.21  Quad 
Level  3 — 0.38  Quad 
Level  4 — 0.23  Quad 
Level  5 — 0.23  Quad 

The  above  energy  savings  are  smaller 
than  anticipated  because  the  Lawrence 
Berkeley  Laboratory-Residential  Energy 
Model  predicts  fuel  switching  from  gas 
to  electricity  at  trial  standard  levels  4 
and  above  as  shown  in  Table  3.3  of  the 
Technical  Support  Document.  However, 
the  Department  finds  that  the  increased 
standards  at  levels  1  through  4 


considered  above  would  result  in  a 
significant  conservation  of  energy. 

4.  Economic  Justification 

A.  Economic  impact  on  manufacturers 
and  consumers.  The  per-unit  increased 
cost  to  manufacturers  to  meet  the  level 
1  efficiency  for  the  representative  class 
is  $8.60;  to  meet  levels  2-5,  the 
manufacturers'  cost  increases  are 
$19.10,  $51.80,  S157.60,  and  $227.70, 
respectively.  See  Technical  Support 
Document,  Table  1.16. 

At  those  levels  of  efficiency,  the 
incremental  consumer  price  increases 
are  $24.93,  $73  60,  S171.34,  5402.54, 
and  $690  95  for  standard  levels  1-5, 
respectively.  See  Technical  Support 
Document,  Table  4.10. 

The  per-unit  reduction  in  annual  cost 
of  operation  (energy  expense)  at  level  1 
is  $10.73  for  the  representative  class; 
standard  level  2  would  reduce  energy 
expenses  by  $17.32;  standard  level  3  by 
$29.53;  standard  level  4  by  S35.43;  and 
standard  level  5  by  $48.24.  See 
Technical  Support  Document,  Table 
4.10. 

The  LawTence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results  for 
all  classes  of  direct  heating  equipment 
show  that  revised  standards  would 
cause  a  prototypical  manufacturer  to 
have  slight  increases  in  short-run  return 
on  equity  from  the  7.4  percent  in  the 
base  case  except  for  the  two  most 
stringent  levels  where  short-run  return 
on  equity  plummets.  Standard  levels  1 
through  5  are  projected  to  produce 
short-run  return  on  equity's  of  7.6 
percent,  7.7  percent,  7.6  percent,  5.2 
percent  and  0  9  percent,  respectively. 
Revised  standards  have  minimal  effects 
on  long-run  return  on  equity.  Standard 
levels  1  through  5  are  projected  to 
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produce  long-run  return  on  equity's  of 
7.4  percent.  7.4  percent.  7.3  percent,  7.4 
percent  and  7.1  percent,  respectively. 
See  Technical  Support  Document, 
Tables  5.1  and  5.2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  prototypical 
manufacturer  are  generally  not  available 
because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence.  DOE  assumes  that  the 
prototypical  firm  has  largely  the  same 
financial  characteristics  (e.g.  debt-equity 
ratio,  interest  rate  on  debt,  etc.)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
Exchange  Commission  lOK  reports  and 
company  annual  reports. 

B.  Life-cycle  cost  and  net  present 
value.  A  life-cycle  cost  is  calculated  for 
a  unit  meeting  each  of  the  candidate 
standard  levels.  For  the  representative 
class,  life-cycle  costs  at  standard  levels 
1  through  3  are  less  than  the  basehne 
unit.  Of  the  five  candidate  standard 
levels,  a  unit  meeting  level  3  has  the 
lou'est  consumer  life-cycle  cost.  See 
Technical  Support  Document.  Figure 
4.10. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  life-cycle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  ft'om  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  life-cycle  costs  for  the  average 
consumer  of  S79.31  for  the 
representative  class  of  direct  heating 
equipment.  Standard  levels  2  and  3 
would  reduce  average  life-cycle  costs  by 
$23.26  and  S41.65.  respectively.  These 
life-cycle  cost  reductions  indicate  that 
standard  levels  1  through  3  would  not 
cause  any  economic  burden  on  the 
average  consumer.  Standard  levels  4 
and  5  would  increase  average  life-cycle 
costs  by  $132.40  and  $296.32, 
respectively.  See  Technical  Support 
Document,  Table  4.26. 

The  Department  examined  the  effect 
of  different  discount  rates  (4,  6,  and  10 
percent)  on  the  life-cycle  cost  cur\es 
and  generally  found  little  impact.  The 


Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  direct 
heating  equipment.  Similarly,  DOE  did 
not  consider  different  energy  prices, 
including  regional  prices,  in  the  life- 
cycle  cost  analysis.  Since  any  standard 
is  to  be  a  national  standard,  DOE 
believed  that  national  average  energy 
prices  were  appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of  direct 
heating  equipment,  standard  level  1 
would  produce  a  net  present  value  of  $9 
million  to  consumers.  The 
corresponding  net  present  values  for 
levels  2-5  are  S63  million,  $113  million, 
negative  $259  million,  and  negative 
$930  million,  respectively.  See 
Technical  Support  Document.  Table  3.6. 

C.  Energy  savings.  As  indicated  above, 
all  standard  levels,  except  level  5,  will 
result  in  significant  savings  of  energy 
consumption  for  direct  heating 
equipment. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  direct  heating 
equipment. 

E.  Impact  of  lessening  of  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  of  the  nation  to  save  energy. 
In  1987,  6.1  percent  of  residential  sector 
natural  gas  consumption  (or  0.32  quad) 
was  accounted  for  on  a  national  basis  by 
direct  heating  equipment. 

In  addition,  decreasing  energy  use  as 
a  result  of  standards  will  usually 
decrease  air  pollution.  However,  in  the 
case  of  direct  heating  equipment, 
projected  fuel  switching  from  gas  to 
electric  resistance  heat  causes  the 
energy  savings  to  be  less  than  it 
otherwise  would  be,  and  at  some  of  the 
trial  standard  levels  the  impact  on  the 
environment  is  negative,  since  it  takes 
more  primary  energy  to  heat  with 
resistance  electric  heat  than  with  a  gas 
furnace.  See  Technical  Support 
Document,  Appendix  D  of  Volume  A  39. 
Evaluating  standards  for  electric  direct 
heating  equipment  might  result  in 
standards  requiring  the  use  of  heat 
pump  technology  which  would 
probably  resolve  this  abnormality,  but 
DOE  has  not  considered  adding 
standards  for  electric  direct  heating 
equipment  in  this  proposed  rule.  The 
resulting  impact  on  energy  use  because 
of  fuel  switching  was  considered  in  The 


"See  footnote  37. 


Department's  decision-making  as 
discussed  in  the  conclusion  below. 

Decreases  in  air  pollution  will  occur 
for  sulfur  oxides  (listed  in  equivalent 
weight  of  sulfur  dioxide,  or  SO2)  at  level 
1.  For  all  classes  of  direct  heating 
equipment  at  standard  level  1,  over  the 
years  1996  to  2030,  the  total  estimated 
SOj  reduction  would  be  over  5,000  tons. 
During  this  time  period,  the  peak  axmual 
reduction  of  SO2  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  close  to  0 
percent.  For  standard  levels  2  and  3,  the 
reductions  are  20.000  tons  and  32,000 
tons,  respectively.  For  standard  levels  4 
and  5.  SO2  emissions  are  projected  to 
increase  by  72.000  tons  and  320.000 
tons,  respectively.  The  highest  peak 
annual  increase  of  these  levels  is  0.18 
percent. 

Standards  at  level  1  would  result  in 
a  decrease  in  nitrogen  dioxide  (NO2) 
emissions.  For  standard  level  1.  over  the 
years  1996  to  2030.  the  total  estimated 
NO2  reduction  would  be  over  4,000 
tons.  During  this  time  period,  the  peak 
annual  reduction  of  NO2  emissions  that 
are  expected  to  be  emitted  by  power 
plants  during  that  time  in  the  United 
States  is  0.01  percent.  For  standard 
levels  2  and  3.  the  reductions  are  21,000 
tons  and  37,000  tons,  respectively.  For 
standard  levels  4  and  5,  NO2  emissions 
are  projected  to  increase  by  27,000  tons 
and  184,000  tons,  respectively.  The 
highest  peak  annual  increase  of  these 
levels  is  0.13  percent. 

Another  consequence  of  the  standards 
will  be  changes  in  (COj)  emissions.  For 
standard  levels  1,  over  the  years  1996  to 
2030,  the  total  estimated  COj  reductions 
would  be  2  million  tons.  During  this 
time  period,  the  peak  annual  reduction 
of  CO2  emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.01  percent.  For  standard 
levels  2-4  the  reductions  are  14  million 
tons.  26  million  tons,  and  2  million 
tons,  respectively.  The  highest  peak 
annual  reduction  of  these  levels  is  0.03 
percent.  For  standard  level  5.  CO2 
emissions  are  expected  to  increase  by  60 
million  tons  with  a  highest  peak  annual 
increase  of  0.10  percent. 

Decreasing  future  electricity  demand 
is  also  likely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  all  sources 
of  oil,  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  likely  to  be 
reflected  in  reductions  in  oil  imports. 
For  standard  level  1.  the  estimated 
decrease  in  oil  imports  is  1.1  million 
barrels  over  the  years  1996  to  2030.  For 
standard  levels  2,  the  reductions  in  oil 
imports  are  estimated  to  be  3.5  and  6 
million  barrels,  respectively;  while  for 
standard  levels  4  and  5  are  estimated  to 


result  in  an  ir.crease  in  oil  imports  of 
15.43  and  70.03  million  barrels, 
respectively. 

5.  Conclusion.  Section  325(1)(2)(A)  of 
the  Act  specifies  that  the  Department 
must  consider,  for  amended  standards, 
those  standards  that  "achieve  the 
maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
ar.d  economically  justified." 
Accordingly,  the  Department  first 
considered  the  m.ax  tech  level  of 
efficiency,  i  e.,  standard  level  5  for 
amended  direct  heating  equipment 
standards. 

Of  the  standard  levels  analyzed,  level 
5  will  save  the  most  energy  per  unit  but, 
because  of  fuel  switching  from  gas  to 
electric,  this  level  actually  causes  an 
energy  i.ncrease  of  0.23  quad  between 
1996  and  2030.  In  order  to  meet  this 
standard,  the  Department  assumes  that 
all  direct  hedtmg  equipment  will  be 
condensing  with  induced  draft  and 
electronic  ignition.  This  level  produces 
increased  life-cycle  costs  compared  to 
the  base  case  for  all  classes  of  product 
and  has  payback  which  exceed  the 
average  product  life  for  all  but  two 
classes.  Additionally,  this  level  reduces 
manufacturer  short-run  return  on  equity 
from  7.4  percent  in  the  base  case  to  0.9 
percent  and  has  a  negative  net  present 
value  of  $1.1  billion. 

The  D'partment  therefore,  concludes 
that  the  burdens  of  standard  level  5  for 
direct  heating  equipment  outweigh  the 
benefits,  and  rejects  the  standard  level. 

The  next  most  stringent  standard 
level,  level  4.  is  projected  to  have  energy 
savings  of  0.23  quad,  but  the  savings 
here  are  also  reduced  by  fuel  switching. 
This  level  also  produces  life-cycle  cost 
increases,  compared  to  the  base  case,  of 
S132  for  the  representative  class,  with 
similar  increases  for  most  classes.  The 
payback  at  this  level  is  15.0  years  for  the 
representative  class,  equaling  the 
average  product  life,  with  similar 
payback  for  most  of  the  other  classes, 
.additionally  this  level  has  a  negative 


impact  on  the  environment  by 
increasing  two  of  the  three  atmospheric 
emissions  studied. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  4  for 
direct  heating  equipment  outweigh  the 
benefits,  and  rejects  the  standard  level. 

After  carefully  considering  the 
anal}'sis,  the  Department  is  amending 
the  National  Appliance  Energy 
Conservation  Act — imposed  1990 
standard  for  direct  heating  equipment 
with  standard  level  3.  The  Department 
concludes  that  standard  level  3  for 
direct  heating  equipment  saves  a 
significant  amount  of  energy  and  is 
technologically  feasible  and 
economically  justified. 

There  would  be  a  significant  energy 
savings  at  this  level  of  efficiency.  During 
the  period  1996-2030,  these  savings  are 
calculated  to  be  0.38  quad  of  primary 
energy  and  are  essentially  not  affected 
by  fuel  svNOtching.  The  standard  could 
have  a  sfight  positive  effect  on  the 
environment  by  reducing  the  emissions 
of  NO-  by  more  than  37,000  tons  and 
SOj  by  almost  32,000  tons  by  the  year 
2030.  Furthermore,  the  standard  is 
projected  to  reduce  emissions  of  COj  by 
26  miUion  tons  over  the  forecast  period. 

The  technology  that  is  necessary  to 
meet  this  standard:  derated  burners, 
electronic  ignition,  and  burner  box 
dampers  or  induced  draft,  is  presently 
available.  The  Department  finds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  standard  level 
is  7.5  years,  approximately  one-half  of 
the  average  product  life.  This  standard 
is  expected  to  result  in  a  reduction  in 
hfe-cycle  cost  of  approximately  $42. 
Additionally,  the  standard  is  expected 
to  have  little  or  no  impact  on  the 
prototypical  manufacturer's  return  on 
equity  of  7.4  percent  and  has  a  net 
present  value  of  $328  million.  Since  this 
standard  does  not  involve  substantial 
redesign  or  retooling,  the  Department 
expects  that  it  will  not  have  nrgative 
impacts  on  smaller  competitors. 


d.  Mobile  Home  Furnaces 

1.  Efficiency  Levels  Analyzed 

The  Department  examined  a  range  of 
standard  levels  for  mobile  hom.e 
furnaces.  In  reviewing  the  design 
options  necessary  to  achieve  those 
standard  levels,  the  Department 
determined  that  a  new  energy  descriptor 
was  needed  to  adequately  address  some 
of  the  design  options  in  the  analysis 
becau.se  the  current  energy  descriptor, 
annual  fuel  utilization  factor,  does  not 
include  electrical  consumption.  For 
example,  to  consider  improvements  in 
fan  motor  efficiency,  the  savings  in 
electrical  consumption  would  have  to 
be  accounted  for  in  the  descriptor. 
Furthermore,  other  design  options  (for 
instance,  fan-assisted  combustion) 
improve  thermal  efficiency  but,  at  the 
same  time,  increase  overall  electrical 
consumption  which,  unless  accounted 
for  in  the  energy  descriptor,  could  lead 
to  higher  annual  fuel  utilization  factors 
with  little  or  no  net  energy  savings. 
Lastly,  since  annual  fuel  utilization 
factor  is  defined  in  the  Act  in  terms  of 
an  isolated  combustion  system,  there  are 
steps  that  could  bo  taken  to  obtain  a 
higher  annual  fuel  utilization  factor, 
such  as  adding  jacket  insulation,  which 
would  have  no  impact  on  the  efficiency 
of  a  furnace  installed  indoors.  Since 
practically  all  mobile  home  furnaces  are 
installed  indoors,  the  current  descriptor 
is  not  entirely  appropriate  for  this 
rulemaking.  Because  of  the  above,  the 
Department  conducted  the  analysis,  and 
is  proposing  the  standards,  in  terms  of 
a  new  energy  descriptor,  annual 
efficiency.  The  test  procedure  to 
determine  this  energy  descriptor  is 
contained  in  the  previously  mentioned 
Notice  of  Proposed  Rulemaking.  Table 
4-7  presents  the  six  efficiency  levels 
selected  for  analysis  for  the  two  classes 
of  mobile  home  furnaces.  Level  6 
corresponds  to  the  highest  efficiency 
level,  max  tech,  considered  in  the 
engineering  analysis. 


Table  4-7.— Standard  Levels  Analyzed  for  MceiiE  Home  Furnaces 

(Annual  efficJency  (perccnt)J 


Product  class 

Standard  level 

Basettne 

1 

2 

3 

4 

5 

6 

Gas  Fired  „ _ 

0(1  Fired  

72.7 
72.8 

74.3 
74  7 

77.1 
74.7 

79.0 
76.5 

79.1 
76.5 

87.4 
83.2 

89.5 
35.8 

Rather  than  presenting  the  results  for 
all  classes  of  mobile  home  furnaces  in 
today's  notice,  the  Department  selected 
a  class  of  mobile  home  furnaces  as  being 
representative,  or  typical,  of  the 


product,  and  is  presenting  the  results 
only  for  that  class.  The  results  for  the 
other  classes  can  be  found  in  the 
Technical  Support  Document  in  the 
same  sections  as  those  referenced  for  the 


representative  class.  The  representative 

class  for  mobile  hom.e  furnaces  is  gas 
fired  mobile  home  furnaces,  which  is 
the  most  prevalent  class  of  mobile  home 
furnaces.  For  this  representative  class. 
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trial  standard  level  1  accomplishes  the 
above  efficiency  improvement  from  the 
basehne  by  the  use  of  improved  fan 
motor  efficiency,  level  2  adds  a  burner 
box  damper,  level  3  adds  an  improved 
heat  exchanger,  level  4  substitutes  fan- 
assisted  combustion  and  electronic 
ignition  for  the  burner  box  damper  and 
improved  heat  exchanger,  level  5 
assumes  condensing  of  the  flue  gases 
and  level  6  adds  continuous  furnace 
modulation.  Similar  design  options  are 
used  to  achieve  the  above  efficiencies 
for  oil-fired  mobile  home  furnaces  and 
are  found  tabulated  in  Section  1.5  of  the 
Technical  Support  Document. 

2.  Payback  Period 

Table  4-8  presents  the  payback  period 
for  the  efficiency  levels  analyzed  for  the 
representative  class  of  the  product.  For 
this  representative  class,  standard  levels 
1  and  2  satisfy  the  rebuttable 
presumption  test,  i.e..  the  additional 
price  of  purchasing  a  product  will  be 
less  than  three  times  the  value  of  the 
energy  savings  that  the  consumer  will 
receive  during  the  first  year.  Pajback  for 
all  classes  of  mobile  home  furnaces  may 
be  found  in  Tables  4.3  and  4.4  of  the 
Technical  Support  Document. 

Table  4-8.— Payback  Periods  of 
Design  Options  for  Gas  Fired 
Mobile  Home  Furnaces 

[In  years) 


Starxlard  level 

Payback 
period 

1  

0.6 

2   

3.0 

3 

6.7 

4  

7.5 

5 

7.6 

6 

13.0 

3.  Significance  of  Energy  Savings 

To  estimate  the  energy  savings  by  the 
year  2030  due  to  revised  standards,  the 
energy  consumption  of  new  mobile 
home  furnaces  under  the  base  case  is 
compared  to  the  energy  consumption  of 
those  sold  under  the  candidate  standard 
levels.  For  the  candidate  energy 
conservation  standards,  the  LawTence 
Berkeley  Laboratory-Residential  Energy' 
Model  projects  that  over  the  period 
1996-2030,  the  following  energy  savings 
would  result  for  all  classes  of  the 
product: 

Level  1—0.02  Quad 
Level  2—0.05  Quad 
Level  3—0.05  Quad 
Level  4—0.03  Quad 
Level  5—0.11  Quad 
Level  6 0.02  Quad 

The  above  energy  savings  are  smaller 
than  anticipated  because  the  Lawrence 


Berkeley  Laborator}--Residential  Energy 
Model  predicts  fuel  switching  from  gas 
to  electricity  at  trial  standard  levels  2 
and  above  as  shown  in  Table  3.4  of  the 
Technical  Support  Document.  However, 
the  Department  finds  that  each  of  the 
increased  standards  levels  considered 
above  except  for  level  6,  the  max  tech 
level,  would  result  in  a  significant 
conservation  of  energy. 

4.  Economic  Justification. 

A.  Economic  Impact  on 
Manufacturers  and  Consumers.  The 
Department  is  refraining  from 
publishing  the  per-unit  increased  cost  to 
manufacturers  to  meet  the  trial  standard 
levels  for  mobile  home  furnaces  due  to 
confidentiality  considerations.  The 
Department  has  determined  that  the 
data  provided  is  confidential  pursuant 
to  10  CFR  1004.11.  There  are  only  two 
manufacturers  of  this  product,  and  they 
would  provide  data  only  if  DOE  agreed 
not  to  publish  the  data.  Today's 
proposed  rule  is  based  upon  the 
Department's  consideration  of  these 
data,  and  others,  e.g.,  data  from 
component  suppliers,  as  described  in 
Section  1 .5  of  the  Technical  Support 
Document. 

At  the  considered  levels  of  efficiency, 
the  consumer  price  increases  are  $5.74 
for  level  1  and  $76.80.  $186.35.  $273.71. 
$569.32,  and  $1151.56  for  standard 
levels  2-6,  respectively.  See  Technical 
Support  Document.  Table  4.1. 

The  per-unit  reduction  in  annual  cost 
of  operation  (energv'  expense)  at  level  1 
is  $9.56  for  the  representative  class; 
standard  level  2  would  reduce  energy 
expenses  by  $25.71;  standard  level  3  by 
$35.54;  standard  level  4  by  $44.96; 
standard  level  5  by  $83.20;  and  standard 
level  6  by  $100.15.  See  Technical 
Support  Document,  Table  4.1. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results  for 
all  classes  of  mobile  home  furnaces 
show  that  revised  standards  would 
cause  a  prototypical  manufacturer  to 
have  some  fluctuations  in  short-run 
return  on  equity  from  the  7.3  percent 
return  in  the  base  case,  especially  at  the 
two  most  stringent  levels.  Standard 
levels  J  through  6  are  projected  to 
produce  short-run  return  on  equity's  of 
7.2  percent.  7.3  percent.  6.8  percent,  7.3 
percent.  3.3  percent  and  1.9  percent 
respectively.  However,  revised 
standards  have  little  or  minimal  effect 
on  the  prototypical  manufacturer's  long- 
run  return  on  equity.  Standard  levels  1 
through  6  are  projected  to  produce  long- 
nm  return  on  equity's  of  7.3  percent.  7.2 
percent,  7.2  percent.  7.2  percent,  6.1 
percent  and  6.8  percent,  respectively. 
See  Technical  Support  Document, 
Tables  5.1  and  5.2. 


Most  financial  data  of  the  type  needed 
to  characterize  the  prototypical 
manufacturer  are  generally  not  available 
because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence,  IX)E  assumes  that  the 
prototypical  firm  has  largely  the  same 
financial  characteristics  (e.g.  debt-equity 
ratio,  interest  rate  on  debt,  etc.)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
Exchange  Commission  lOK  reports  and 
company  annual  reports. 

B.  Life-cycle  cost  and  net  present 
value.  A  life-cycle  cost  is  calculated  for 
a  unit  meeting  each  of  the  candidate 
standard  levels.  For  the  representative 
class,  life-cycle  costs  at  all  standard 
levels  other  than  level  6,  the  max  tech 
level,  are  less  than  the  baseline  unit.  Of 
the  six  candidate  standard  levels,  a  unit 
meeting  level  5  has  the  lowest  consumer 
life-cycle  cost.  See  Technical  Support 
Document,  Figure  4.1. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  life-cycle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  life-cycle  costs  for  the  average 
affected  consumer  of  $100.83  for  the 
representative  class  of  mobile  home 
furnace;  standard  level  2  would  reduce 
average  life-cycle  costs  by  $210.08; 
standard  level  3.  by  $210.16;  standard 
level  4.  by  $227.91;  and  standard  level 
5,  by  $358.96.  These  life-cycle  cost 
reductions  indicate  that  no  standard 
level,  other  than  max  tech,  would  cause 
any  economic  burden  on  the  average 
consumer.  At  standard  level  6,  the 
average  life-cycle  costs  are  projected  to 
increase  by  $34.33,  compared  to  the 
base  case.  See  Technical  Support 
Document.  Table  4.3. 

The  Department  examined  the  effect 
of  different  discount  rates  (4.  6.  and  10 
percent)  on  the  life-cycle  cost  curves 
and  generally  found  little  impact.  The 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
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rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  mobile 
home  furnaces.  Similarly.  DOE  did  not 
consider  different  energy  prices, 
including  regional  prices,  in  the  life- 
cycle  cost  analysis.  Since  any  standard 
is  to  be  a  national  standard,  DOE 
believed  that  national  average  energy 
prices  were  appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of  mobile 
home  furnaces,  standard  level  1  would 
produce  a  net  present  value  of  S12 
million  to  consumers.  The 
corresponding  Onet  present  values  for 
.standard  levels  2-6  are  all  negative  at 
S175  miliion.  $639  million.  $139 
billion,  S2.86  billion  and  $5.4  billion, 
respectively.  See  Technical  Support 
Document,  Table  3.6. 

C.  fne.-yy  sannga.  As  indicated  above, 
standards  will  result  in  significant 
savings  of  energy  consumption  for 
mobile  home  furnaces. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above,  DOE 
f-stablished  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utihty  or 
performance  of  mobile  home  furnaces. 

£.  Impact  of  lessening  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  to  save  energy.  In  1987,  1  9 
percent  of  residential  sector  natural  gas 
consumption  (or  0.1  quad)  was 
accounted  for  on  a  national  basis  by 
mobile  home  furnaces. 

In  addition,  decreasing  energy  use  as 
a  result  of  standards  will  usually 
decrease  air  pollution.  However,  in  the 
case  of  mobile  home  ^amaces.  projected 
fuel  switching  from  gas  to  electric 
resistance  heat  causes  the  energy 
savings  to  be  less  than  it  otherwise 
would  be,  and  at  most  of  the  higher  trial 
standard  levels  the  uupact  on  the 
environment  is  negative,  since  it  takes 
more  prixriary  energy  to  heat  with 
resistance  electric  heat  than  with  a  gas 
furnace.  See  Technical  Support 
Document,  Appendix  D  of  Volume  A.^o 
Evaluating  standards  for  electric  mobile 
home  furnaces  might  result  in  standards 
requiring  the  use  of  heat  pump 
technology  which  would  probably 
resolve  this  abnormality,  but  DOE  has 
not  considered  adding  standards  for 
electric  mobile  home  furnaces  in  this 
proposed  rule.  The  resulting  impact  on 
energy  use  because  of  fuel  switching 
was  considered  in  The  Department's 
decision-ma.lang  as  discussed  in  the 
conclusion  below. 

Decreases  in  air  f>ollution  will  occur 
for  sulfur  oxides  (listed  in  equivalent 


•"See  footnote  37. 


weight  of  sulfur  dioxide,  or  SO:)  at  level 
1.  For  all  classes  of  mobile  home 
furnaces  at  standard  level  1 ,  over  the 
years  1996  to  2030,  the  total  estimated 
SO2  reduction  would  be  approximately 
1,000  tons.  During  this  time  period,  the 
peak  annual  reduction  of  SO^  emissions 
that  are  expected  to  be  emitted  by  power 
plants  in  the  United  States  is  less  than 
0.01  percent.  For  standard  levels  2-6, 
SO2  emissions  are  projected  to  increase 
by  5,000  tons;  29,000  tons;  54.000  tons; 
122,000  tons,  and  270,000  tons, 
respectively.  The  highest  peak,  annual 
increase  of  these  levels  is  0.18  percent. 

Standards  at  levels  1  and  2  would 
result  in  a  decrease  in  nitrogen  dioxide 
(N02)  emissions.  For  standard  level  1, 
over  the  years  1996  to  2030,  the  total 
estimated  NO2  reduction  would  be  over 
1,000  tons.  Ehiring  this  lime  period,  the 
peak  annual  reduction  of  NO2  emissions 
that  are  expected  to  be  emitted  by  power 
plants  in  the  United  States  is  less  than 
0.01  percent.  For  standard  level  2,  the 
total  estimated  NO2  reduction  would  be 
less  than  1 ,000  tons.  For  standard  levels 
3-6,  NOj  emissions  are  projected  to 
increase  by  7,000  tons;  16,000  tons; 
34,000  tons;  and  87,000  tons, 
respectively.  The  highest  peak  annual 
increase  of  these  levels  is  005  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
(CO2)  emissions  at  levels  1  and  2.  For 
either  of  these  levels,  over  the  years 
1996  to  2030,  the  total  estimated  CO2 
reduction  would  be  approximately  1 
million  tons.  During  this  time  period, 
the  peak  annual  reduction  of  COj 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  less  than  0.01  percent.  For 
standard  levels  3-6,  CO2  emissions  are 
increased  by  2  million  tons;  8  miUion 
tons;  15  million  tons;  and  49  milhon 
tons,  respectively.  The  highest  peak 
annual  increase  of  these  levels  is  0.05 
percent. 

Decreasing  future  electricity  demand 
is  also  Ukely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  ail  sources 
of  oil,  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  likely  to"be 
reflected  in  reductions  in  oil  imports. 
For  standard  level  1,  the  estimated 
decrease  in  oil  imports  is  0.75  million 
barrels  over  the  years  1996  to  2030. 
Standard  levels  2-6,  are  estimated  to 
result  in  an  increase  in  oil  imports  of 
2.87,  13.14,  35.16.  77.82  and  174.02 
million  barrels,  respectively. 

5.  Conclusion 

Section  325(1)(2)(A)  of  the  Act 
specifies  that  the  Department  must 
consider,  for  amended  standards,  those 
standards  that  "achieve  the  maximum 


improvement  in  energy  efSciency  which 
the  Secretary  determines  is 
technologically  feasible  and 
economically  justified."  Accordingly, 
the  Department  first  considered  the  max 
tech  level  of  efficiency,  i.e.,  standard 
level  6  for  amended  mobile  home 
furnace  standards. 

Of  the  standard  levels  analyzed,  level 
6  will  save  the  most  energy  per  unit  but, 
because  of  fuel  switching  from  gas  to 
electric,  this  level  has  negative  overall 
energy  savings  ( -  0.02  quad  between 
1996  and  2030).  In  order  to  meet  this 
standard,  the  Department  assumes  that 
all  mobile  home  himaces  will  be 
condensing  furnaces  with  full 
modulation.  At  nearly  triple  the 
purchase  price  to  consumers,  this  level 
produces  negative  life-cycle  cost  savings 
compared  to  the  base  case  of  $154  and 
has  a  payback  of  13.0  years,  which  is 
more  than  half  of  the  average  product 
lifetime.  The  level  also  reduces 
manufacturer  short-run  return  on  equity 
by  over  70  percent  and  has  a  negative 
net  present  value  of  S8  9  billion,  as  well 
as  increasing  all  three  enviroiunental 
atmospheric  emissions  studied. 

The  Department  therefore,  coiKludes 
that  the  burdens  of  standard  level  6  for 
mobile  home  furnaces  outweigh  the 
benefits,  and  rejects  the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  5.  This  standard  level 
is  projected  to  save  the  most  energy  of 
any  of  the  mobile  home  furnace  trial 
standard  levels,  0.11  quad,  but  the 
savings  here  are  also  reduced  by  fuel 
switching.  This  level  produces  the 
highest  life-cycle  cost  savings  compared 
to  the  base  case  of  $239  and  has  a 
payback  of  7.6  years,  which  is  slightly 
more  than  one  third  of  the  average 
product  lifetime.  However,  the  level 
reduces  manufacturer  short-run  return 
on  equity  by  over  50  percent  and  has  a 
negative  net  present  value  of  $4.6 
billion,  as  well  as  increasing  all  three 
atmospheric  emissions  studied. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  5  for 
mobile  home  furnaces  outweigh  the 
benefits,  and  rejects  the  standard  level. 

The  three  next  most  stringent 
standard  levels,  4,  3,  and  2,  are 
projected  to  have  energy  savings  ranging 
from  .03  to  .05  quad,  but  the  savings 
here  are  also  reduced  by  fuel  switching. 
These  levels  also  produce  life-cycle  cost 
savings  compared  to  the  base  case 
ranging  from  $108  to  $210  with  payback 
ranging  from  7.5  to  3.0  years  and  have 
little  or  no  impact  on  manufacturer 
return  on  equity.  However,  these  levels 
all  have  negative  net  present  values 
ranging  from  negative  $1.39  billion  to 
negative  $.175  billion,  as  well  as 
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Increasing  one  or  more  of  the  three 
atmosphehc  emissions  studied. 

The  Department  therefore  concludes 
that  the  burdens  of  staiKiard  levels  4,  3 
and  2  for  mobile  home  furr.aces 
outweigh  their  benefits,  and  rejects  the 
standard  levels. 

After  carefully  considering  the 
analysis,  the  Department  is  amending 
the  National  Appliance  Energy 
Conservation  Act-miposed  1990 
standard  for  mobile  home  furnaces  with 
standard  level  1  for  mobile  home 
furnaces.  The  Department  concludes 
that  standard  level  1  for  mobile  home 
furnaces  saves  a  significant  amount  of 
energy  and  is  technologically  feasible 
and  economically  justified. 

There  would  be  small  but  significant 
energy  savings  at  this  level  of  efficiency. 


During  the  period  1996-2030,  tiiese 
savings  are  calculated  to  be  0.02  quad  of 
primary  energy  and  are  ess<'ntiaUy  not 
affected  by  fuel  switching,  hi  addition, 
the  standard  could  have  a  slight  positive 
effect  on  the  environment  by  reducing 
the  emissions  of  NO2  and  SO2  by  as 
much  as  1,000  tons  each  by  the  year 
2030.  Furthermore,  the  standard  will 
reduce  emissions  of  CO2  by  1  milhon 
tons  over  the  forecast  period. 

The  technology  that  is  necessary  to 
meet  this  standard,  improved  fan  motor 
efficiency,  is  presently  available.  The 
Department  finds  the  level  to  be 
economically  justified.  The  consumer 
payback  of  this  standard  level  is  0.6 
years.  This  standard  is  expected  to 
result  in  a  reduction  in  life-cycle  cost  of 
approximately  Sl02.  Additionally,  the 


standard  is  expected  to  have  'essentially 
no  impact  on  the  prototypical 
manufacturer's  return  on  eauity  of  7.3 
percent.  Since  this  standara  does  not 
involve  substantia]  redesign  or 
retooling,  the  Department  expects  that  it 
vdll  not  have  negative  impaas  on  the 
two  competitors. 

e.  Kitchen  Ranges  and  Ovens 

1.  Efficiency  Levels  Analyzed 

The  Department  examined  a  range  of 
standard  levels  for  kitchen  ranges  and 
ovens.  Table  4-9  presents  the  five 
efficiency  levels  that  had  been  selected 
for  analysis  for  the  eight  classes  of 
kitchen  ranges  and  ovens.  Level  5 
corresponds  to  the  highest  efficiency 
level,  m.ax  tech.  considered  in  the 
engineering  analysis. 


Table  4-9.— Standard  Levels  Analyzed  for  Kitchen  Ranges  and  Ovens 

(Annua)  energy  use) 


Product  ciass 


Electric  ovens,  selt-cJeaning  (kWh)  _... 

Electric  ovens,  norvselt-cteaniog  (kWh)  

Gas  ovens,  sert-cJeantng  (MMBlu) 

Gas  ovens,  non-sert-cleaning  (MMBtu)  .„ 

Miaowave  ovens  (kWh)  _ 

Electnc  coolung  top,  coll  element  (kWh)  

Electric  cooking  too,  smooth  element  (kWh) 
Gas  cooking  top  (MMBtu)  „ „.. 


Starxlard  leve* 


Baseline 


3467 

327.2 

2.16 

3.58 

270.0 

271.1 

293.7 

3.89 


1 


346.7 

278.3 

2,16 

2.05 

239.0 

271.1 

293.7 

376 


328.7 

256.8 

1  98 

1  38 

236.0 

260.2 

293.7 

1.71 


287.3 

217.5 

1.89 

1.14 

233.3 

267.7 

293.7 

1  63 


266.8 

217.5 

1.64 

1.14 

230.0 

257.7 

289.2 

1  63 


209.2 

157.3 

1,42 

1.07 

228.2 

267,7 

258.5 

1.63 


For  analytical  purposes  the 
Department  segmented  the  above  classes 
into  three  groups:  Conventional  ovens, 
conventional  cooking  tops  and 
microwave  ovens.  Rather  than 
presenting  the  results  for  all  classes  of 
ranges  and  ovens  in  today's  notice,  the 
Department  selected  a  class  or  classes  of 
ranges  and  ovens  as  being 
representative,  or  typical,  of  each  group 
of  the  product,  and  is  presenting  the 
results  only  for  those  classes.  The 
results  for  the  other  classes  can  be  found 
in  the  Technical  Support  Documeutin 
the  same  sections  as  those  referenced  for 
the  representative  class.  The  results  and 
conclusions  for  each  group  aro 
presented  separately  below. 

Efficiency  levels  analyzed  for 
conventional  ovens.  The  Department 
selected  two  classes  of  conventional 
ovens,  non-self-cieaning  electric  ovens 
and  non-self-cleaning  gas  ovens,  as 
being  representative  of  conventional 
ovens.  For  non-self-cleaning  electric 
ovens,  trial  standard  level  1 
accfi^nplishes  the  above  efficiency 
improvement  from  the  t>aseline  by 
improvetl  door  seals,  reduced  venting, 
reflective  surfaces  and  by  not  having  an 
oven  door  window;  level  2  increases 


insulation;  levels  3  and  4  add 
convection  and  reduced  thermal  mass, 
and  level  5  adds  improved  insulation, 
reduced  conduction  losses,  and  an  oven 
separator  and  is  a  biradiant  oven.  For 
non-seif-cleaning  gas  ovens,  trial 
standard  level  1  accomplishes  the  above 
efficiency  improvement  hem  the 
bas'jline  by  incorporating  an  t-lectric 
ignition  and  by  not  having  an  oven  door 
window;  level  2  adds  improved  door 
seals,  reduced  venting,  reflective 
surfaces  and  increa.sed  insulation;  levels 
3  and  4  add  convection,  reduced 
tliermal  mass  and  improved  insulation, 
and  level  5  adds  an  oven  separator  and 
reduced  cfinducticn  losses. 

Efficiency  levels  anal^T.ed  for 
conventional  cooking  tops.  The 
Department  selected  two  classes  of 
conventional  cooking  tops,  electric-coil 
cocking  tops  and  gas  cooking  tops,  as 
being  representative  of  conventional 
cooking  tops.  For  electric-coil  cooking 
tops,  trial  standard  level  1  remains  at 
the  baseline  while  level  2  accomplishes 
the  above  efficiency  improvement  from 
the  baseline  by  improved  heating 
element  contact,  level  3  adds  reflective 
surfaces,  and  levels  4  and  5  for  this  class 
are  the  same  as  level  3.  For  gas  cooking 


tops,  trial  standard  level  1  accomplishes 
the  above  efficiency  improvement  from 
the  basehne  by  having  reduced  burner 
excess  air.  level  2  adds  electronic 
ignition,  level  3  adds  sealed  burners  and 
reflective  surfaces,  and  levels  4  and  5 
for  this  class  are  the  same  as  level  3. 

Efficiency  levels  analyzed  for 
microwave  ovens.  The  E)epartment 
considers  microwave  ovens  to  compri.se 
one  class.  For  microwave  ovens,  trial 
standard  level  1  accomplishes  the  above 
efficiency  improvement  from  the 
baseline  by  incorporating  a  moro 
efficient  p>ower  supply,  level  2  assumes 
a  more  efficient  fan,  in  level  3  the  wave 
guide  is  modified,  level  4  assumes  an 
improved  magnetron,  and  level  5  adds 
reflective  surfaces. 

2.  Payback  Period  for  Conventional 
Ovens 

Table  4-10  presents  the  payback 
period  for  the  efficiency  levels  analyzed 
for  the  repre.=;entative  classes  of 
conventional  ovens.  For  both 
representative  classes,  standard  level  1 
satisfies  the  rebuttable  presumption  test, 
i.e.,  the  additional  price  of  purchasing  a 
product  will  be  less  than  three  times  the 
value  of  the  energy  savings  that  the 
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consumer  will  receive  during  the  first 
year. 

Table  4-10.— Payback  Periods  of 
Design  Options  for  Conven- 
tional Ovens 

[In  years] 


Standard  level 

Payback  period 

Gas 

Elect  no 

1                  

1.8 
3.7 
7.5 
7.5 
18.9 

2.7 

2      

3.7 

3         

4.9 

4        

4.9 

5 

15.7 

Pa\-back  period  for  conventional 
cooking  tops.  Table  4-11  presents  the 
payback  period  for  the  efficiency  levels 
analyzed  for  the  representative  classes 
of  conventional  cooking  tops.  For  the 
gas  representative  class,  standard  level  1 
satisfies  the  rebuttable  presumption  test, 
i.e..  the  additional  price  of  purchasing  a 
product  will  be  less  than  three  times  the 
value  of  th.e  energy  savings  that  the 
consumer  will  receive  during  the  first 
year. 

Table  4-1 1  .—Payback  Periods  of 
Design  Options  for  Conven- 
tional Cooking  Tops 

[In  years] 


Standard  level 

Payback  period 

Gas 

Electric 

1     

1.7 
7.0 

10.1 
10.1 
10.1 

n/a 

2        

5.2 

3           

9.8 

4  

9.8 

5           

9.8 

Payback  period  for  microwave  ovens. 
Table  4-12  presents  the  payback  period 
for  the  efficiency  levels  analyzed  for 
microwave  ovens.  Levels  1  through  3 
satisfy  the  rebuttable  presumption  test, 
i.e  .  the  additional  price  of  purchasing  a 
product  vsill  be  less  than  three  times  the 
value  of  the  energy  savings  that  the 
consumer  will  receive  during  the  first 
year. 

Table  4-12.— Payback  Periods  of 
Design  Options  for  Microwave 
Ovens 

(In  years] 


Standard  level 

Payback 
period 

1    

2.1 

2                 

2.3 

3 

2.9 

4 

7.4 

5 

13.0 

3.  Significance  of  Energy  Savings  for 
Conventional  Ovens 

To  estimate  the  energy  savings  by  the 
year  2030  due  to  revised  standards,  the 
energy  consumption  of  new 
conventional  ovens  under  the  base  case 
is  compared  to  the  energy  consumption 
of  those  sold  under  the  candidate 
standard  levels.  For  the  candidate 
energy  conservation  standards,  the 
LawTence  Berkeley  Laboratory- 
Residential  Energy  Model  projects  that 
over  the  period  1996-2030.  the 
following  energy  savings  would  result 
for  all  classes  of  product: 
Level  1—0.69  Quad 
Level  2—1.41  Quads 
Level  3—2.40  Quads 
Level  4—2.69  Quads 
Level  5—3.88  Quads 

The  Department  finds  that  each  of  the 
increased  standards  levels  considered 
above  would  result  in  a  significant 
conser\'ation  of  energy. 

Significance  of  energy  savings  for 
conventional  cooking  tops.  To  estimate 
the  energy  savings  by  the  year  2030  due 
to  revised  standards,  the  energy 
consumption  of  new  conventional 
cooking  tops  under  the  base  case  is 
compared  to  the  energy  consumption  of 
those  sold  under  the  candidate  standard 
levels.  For  the  candidate  energy 
conservation  standards,  the  LauTence 
Berkeley  Laborator>'-Residential  Energy 
Model  projects  that  over  the  period 
1996-2030,  the  following  energy  savings 
would  result  for  all  classes  of  product: 
Level  1—0.02  Quad 
Level  2—2.54  Quads 
Level  3—2.68  Quads 
Level  4—2.85  Quads 
Level  5—3.04  Quads 

The  Department  finds  that  each  of  the 
increased  standards  levels  considered 
above  would  result  in  a  significant 
conservation  of  energy. 

Significance  of  energy  savings  for 
microwave  ovens.  To  estimate  die 
energy  savings  by  the  year  2030  due  to 
revised  standards,  the  energy 
consumption  of  new  microwave  ovens 
under  the  base  case  is  compared  to  the 
energy  consumption  of  those  sold  under 
the  candidate  standard  levels.  For  the 
candidate  energy  conservation 
standards,  the  Lawrence  Berkeley 
Laboratory-Residential  Energy  Model 
projects  that  over  the  period  1996-2030. 
the  following  energy  savings  would 
result; 

Level  1—0.46  Quad 
Level  2—0.57  Quad 
Level  3—0.67  Quad 
Level  4—0.77  Quad 
Level  5—0.84  Quad 

The  Department  finds  that  each  of  the 
increased  standards  levels  considered 


above  would  result  in  a  significant 
conservation  of  energy. 

4.  Economic  Justification 

A.  Economic  impact  on 
manufacturers  and  consumers. 
Conventional  ovens.  The  per-unit 
increased  cost  to  manufacturers  to  meet 
the  level  1  efficiency  for  gas  non-self- 
cleaning  ovens  is  $5.92;  to  meet  level  2, 
the  manufacturers'  cost  increase  is 
S14.40.  levels  3  and  4  are  S29.75,  and 
level  5  is  561.64.  The  per-unit  increased 
cost  to  manufacturers  to  meet  the  level 
1  efficiency  for  electric  non-self- 
cleaning  ovens  is  S4.21;  to  meet  level  2, 
the  manufacturers'  cost  increase  is 
S8.45,  levels  3  and  4  are  Sl9. 11,  and 
level  5  is  S100.12.  See  Technical 
Support  Document,  Tables  1.9  and  1.11 

At  those  levels  of  efficiency,  the 
consumer  price  increase  for  gas  non- 
self-cleaning  ovens  at  level  1  is  SI 3.84; 
to  meet  level  2,  the  cost  increase  is 
$36.56.  levels  3  and  4  are  $69.00.  and 
level  5  is  $161.09.  For  electric  non-self- 
cleaning  ovens  the  cost  at  level  1  is 
$8.84;  to  meet  level  2,  the  cost  increase 
is  $18.73,  levels  3  and  4  are  $41.30.  and 
level  5  is  $213.80.  See  Technical 
Support  Document.  Tables  4.4  and  4.6. 

The  per-unit  reduction  in  annual  cost 
of  operation  (energy  expense)  at  level  1 
is  $8.38  for  gas  non-self-cleaning  ovens; 
standard  level  2  would  reduce  energy 
e.xpenses  by  $13.32;  standard  levels  3 
and  4  by  $14.82:  and  standard  level  5 
by  $15.35.  For  electric  non-self-cleanmg 
ovens  level  1  would  reduce  energy 
expenses  by  $4.22;  standard  level  2  by 
$6.07;  levels  3  and  4  by  $9.45;  and  level 
5  by  $14.63.  See  Technical  Support 
Document,  Tables  4.4  and  4.6. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results  for 
all  classes  of  conventional  ovens  show 
that  revised  standards  would  have  little 
or  no  effect  on  a  prototy-pical 
manufacturer's  short-run  return  on 
equity  from  the  8.6  percent  in  the  base 
case.  Standard  levels  1  through  5  are 
projected  to  produce  short-rim  returns 
on  equity  of  8.6  percent,  8.6  percent,  8.6 
percent,  8.5  percent  and  8.1  percent, 
respectively.  Revised  standards  have 
similar  effects  on  long-run  return  on 
equity.  Standard  levels  1  through  5  are 
projected  to  produce  long-run  return  on 
equity's  of  8.6  percent.  8.6  percent,  8.6 
percent,  8.6  percent  and  9.1  percent, 
respectively.  See  Technical  Support 
Document.  Tables  5.1  and  5.2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  protot>'pical 
manufacturer  are  generally  not  available 
because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence.  DOE  assumes  that  the 
prototypical  firm  has  largely  the  same 
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financial  characteristics  (e.g.  debt -equity 
ratio,  interest  rate  on  debt,  etc.)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
Exchange  Commission  lOK  reports  and 
company  annual  rep>orts. 

Conventional  cooking  tops.  The  per- 
unit  increased  cost  to  manufacturers  to 
meet  the  level  1  efficiency  for  gas 
cooking  tops  is  $0.78;  to  meet  level  2, 
the  manufacturers'  cost  increase  is 
S15.57,  and  levels  3,  4  and  5  are  $41.71. 
The  per-imit  increased  cost  to 
manufacturers  to  meet  the  level  1 
efficiency  for  electric-coil  cooking  tops 
is  zero,  since  for  this  class  level  l  is  the 
same  as  the  baseline;  to  meet  level  2,  the 
manufacturers'  cost  increase  is  $2.28, 
and  levels  3,  4  and  5  are  $5.31.  See 
Technical  Support  Dociiment,  Tables 
1.4  and  1.8. 

At  those  levels  of  efficiency,  the 
consumer  price  increase  for  gas  cooking 
tops  at  level  1  is  $1.63;  to  meet  level  2, 
the  cost  increase  is  $113.38  and  levels 
3,  4  and  5  are  $168.08.  For  electric-coil 
cooking  tops,  the  cost  at  level  1  is 
unchangea,  since  it  is  at  the  baseline;  to 
meet  level  2,  the  cost  increase  is  $4.79, 
and  levels  3,  4  and  5  are  $11.24.  See 
Technical  Support  Document,  Tables 
4.1  and  4.3. 

The  per-unit  reduction  in  annual  cost 
of  operation  (energy  expense)  at  level  1 
is  $0.95  for  gas  cooking  tops:  standard 
level  2  would  reduce  energv'  expenses 
by  $16.09  and  standard  levels  3,  4  and 
5  by  $16.68.  For  electric-coil  cooking 
tops,  level  1  would  not  reduce  energy 
expenses  since  it  is  at  the  baseUne; 
standard  level  2  would  reduce  energy 
expenses  by  SO  93  and  levels  3,  4  and 
5  by  $1.15.'See  Technical  Support 
Document,  Tables  4.1  and  4.3. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results  for 
all  classes  of  conventional  cooking  tops 
show  that  revised  standards  would  have 
slight  impacts  on  a  prototypical 
manufacturer's  short-run  return  on 
equity  from  the  8.6  percent  in  the  base 
case.  Standard  levels  1  through  5  are 
projected  to  produce  short- run  returns 
on  equity  of  8.6  percent,  8.4  percent,  8.6 
percent,  8.7  percent  and  8.7  percent, 
respectively.  Revised  standards  have 
similar  effects  on  long-run  return  on 
equity,  with  some  increases  at  the 
higher  standard  levels.  Standard  levels 
1  through  5  are  projected  to  produce 
long-run  returns  on  equity  of  8  6 
percent,  8.2  percent.  8.8  percent,  9.5 
percent  and  10.0  percent,  respectively. 
See  Technical  Support  Document, 
Tables  5.1  and  5  2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  prototypical 
manufacturer  are  generally  not  available 


because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence,  EXDE  assumes  that  the 
prototypical  firm  has  largely  the  same 
financial  characteristics  (e.g.  debt-equity 
ratio,  interest  rate  on  debt,  etc.)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
Exchange  Commission  lOK  reports  and 
company  annual  reports. 

Sdicrowave  ovens.  The  per-unit 
increased  cost  to  manufacturers  to  meet 
the  level  1  efficiency  for  microwave 
ovens  is  $5.00;  to  meet  level  2,  the 
manufacturers'  cost  increase  is  $6.05; 
level  3  is  $7.^0;  level  4  is  $20.40;  and 
level  5  is  $36.80.  See  Technical  Support 
Document,  Table  1.15. 

At  those  levels  of  efficiency,  the 
consumer  price  increase  for  microwave 
ovens  at  level  1  is  $5.49;  to  meet  level 
2,  the  cost  increase  is  $6  78;  level  3  is 
$9.14;  level  4  is  $25.38,  and  level  5  is 
546.80.  See  Technical  Support 
Document,  Table  4  8. 

The  per-unit  reduction  in  annual  cost 
of  operation  (energy  exf>ense)  at  level  1 
is  $2.67  for  microwave  ovens;  standard 
level  2  would  reduce  energy  expenses 
by  $2.93;  standard  level  3  by  $3  16; 
level  4  by  S3. 44;  and  level  5  by  $3  60. 
See  Technical  Support  Docimient,  Table 
48. 

The  Lawrence  Berkeley  I.^boratory- 
Manufacturer  Impact  Model  results  for 
microwave  ovens  show  that  revised 
standards  would  have  httle  effect, 
except  at  the  max  tech,  on  a  prototypical 
manufacturer's  short-run  return  on 
equity  from  the  8.6  f)ercent  in  the  base 
case.  Standard  levels  1  through  5  are 
projected  to  produce  short-run  returns 
on  equity  of  9.0  percent,  9.0  percent,  8.8 
percent,  8.0  percent  and  6  8  percent, 
respectively.  Revised  standards  have 
almost  no  effect  on  long-run  return  on 
equity.  Standard  levels  1  through  5  are 
projected  to  produce  long-run  returns 
on  equity  of  8.6  percent,  8.6  percent,  8.6 
percent,  8.7  percent  and  8.8  percent, 
respectively.  See  Technical  Support 
Document,  Tables  5.1  and  5  2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  protot\'pical 
manufacturer  are  generally  not  available 
bec;aus€  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence,  DOE  assumes  that  the 
prototypical  firm  has  largelv  the  same 
financial  characteristics  (eg.  debt-equity 
ratio,  interest  rate  on  debt,  etc.)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
Exchange  Commission  lOK  reports  and 
company  annual  reports. 

B.  Life-cycle  cost  and  net  present 
value.  Conventional  ovens.  A  life-cv'cle 


cost  is  calculated  for  a  unit  meeting 
each  of  the  candidate  standard  levels. 
For  the  representative  classes,  life-cycle 
costs  at  all  standard  levels  other  than 
level  5,  the  max  tech  level,  for  electnc 
non-self-cleaning  ovens,  are  less  than 
the  baseline  unit.  Of  the  five  candidate 
standard  levels,  units  meeting  level  3  or 
4  have  the  lowest  consumer  life-cycle 
cost  for  electric  non-self-cleaning  ovens 
whereas  for  gas  non-self-cleaning  ovens, 
the  lowest  life-cycle  cost  occurred  for  a 
unit  meeting  level  2.  See  Technical 
Support  Document.  Tables  4.4  and  4  6. 
However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Dep)artment  determines  the  average 
change  in  life-cycle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  hfe-cycle  cost 
reported  is  the  average  change  only  for 
affected  consimiers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  Ufe-cycle  costs  for  the  average 
affected  consumer  of  $73.09  for  the 
representative  class  of  gas  non-self- 
cleaning  ovens;  standard  level  2  would 
reduce  average  life-cycle  costs  by 
$42.07,  standard  levels  3  and  4,  by 
$26.37;  while  standard  level  5  would 
result  in  an  increase  of  $59.83.  For  the 
representative  class  of  electric  non-self- 
cleaning  ovens,  standard  level  1  would 
cause  reductions  in  life-cycle  costs  for 
the  average  consumer  of  $27.29; 
standard  level  2  would  reduce  average 
life-cycle  costs  by  $38  05;  standard 
levels  3  and  4,  by  $53  25;  while 
standard  level  5  would  result  in  an 
increase  of  $61.41.  The  hfe-cycle  cost 
reductions  indicate  that  no  standard 
level,  other  than  max  tech.  would  cause 
any  economic  burden  on  the  average 
consumer.  See  Technical  Support 
Document,  Tables  4.12  and  4.14. 

The  Department  examined  the  effect 
of  difTerent  discount  rates  (4,  6,  and  10 
percent)  on  the  life-cycle  cost  curves 
and  generally  found  httle  impact.  TTie 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  ovens. 
Similarly.  DOE  did  not  consider 
difi^erent  energy  prices,  including 
regional  prices,  in  the  hfe-cycle  cost 
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analysis.  Since  any  standard  is  to  be  a 
national  standard.  DOE  believed  that 
national  average  energ>'  prices  were 
appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of 
conventional  ovens,  standard  level  1 
would  produce  a  net  present  value  of 
Si  20  bilhon  to  consumers.  The 
corresponding  net  present  values  for 
levels  2-5  are  $0.52  billion.  Si. 09 
billion,  SI. 12  billion,  and  negative  $2.38 
billion,  respectively.  See  Technical 
Support  Document,  Table  3.6. 

Conventional  cookjng  tops.  A  life- 
cycle  cost  is  calculated  for  a  unit 
meeting  each  of  the  candidate  standard 
levels.  For  the  representative  classes, 
life-cycle  costs  at  all  standard  levels  are 
less  than  the  baseline  unit.  However,  it 
should  be  noted  that  for  another  class, 
electric  smooth  element  cooking  tops, 
there  are  life-cycle  cost  increases  for 
units  meeting  le%-els  4  and  5.  Of  the  five 
candidate  standard  levels,  units  meeting 
level  2  have  the  lowest  consumer  life- 
cycle  costs  for  the  representative 
classes.  See  Technical  Support 
Document,  Tables  4.1  to  4.3. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  life-cycle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  life-cycle  costs  for  the  average 
affected  consumer  of  $8.96  for  the 
representative  class  of  gas  cooking  tops; 
standard  level  2  would  reduce  average 
life-cycle  costs  by  S66.08  and  standard 
levels  3.  4  and  5.  by  S18.05.  For  the 
representative  class  of  electric-coil 
cooking  tops,  standard  level  1  would 
cause  no  change  in  life-cycle  costs  for 
the  average  consumer  since  it  is  the 
same  as  the  baseUne;  standard  level  2 
would  reduce  average  life-cycle  costs  by 
S5.69  and  .standard  levels  3,  4,  and  5  by 
Si  64  These  life-cycle  cost  reductions 
indicate  that  no  standard  level  would 
cause  any  economic  burden  on  the 
average  consumer.  See  Technical 
Support  Document,  Tables  4.9  and  4.11. 


The  Department  examined  the  effect 
of  different  discount  rates  (4,  6.  and  10 
percent)  on  the  life-cycle  cost  curves 
and  generally  found  little  impact.  The 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  ovens. 
Similarly,  DOE  did  not  consider 
different  energy  prices,  including 
regional  prices,  in  the  life-cycle  cost 
analysis.  Since  any  standard  is  to  be  a 
national  standard.  DOE  believed  that 
national  average  energy  prices  were 
appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of 
conventional  cooking  tops,  standard 
level  1  would  produce  a  net  present 
value  of  $10  million,  whereas  there 
would  be  net  present  value  savings  for 
levels  2-5  of  $3.01  billion,  $1.57  billion, 
negative  $1.62  billion,  and  negative 
$3.39  biUion.  respectively.  See 
Technical  Support  Document,  Table  3.6. 

Microwave  ovens.  A  life-cycle  cost  is 
calculated  for  a  unit  meeting  each  of  the 
candidate  standard  levels.  For 
microwave  ovens,  life-cycle  costs  at  all 
standard  levels  other  than  level  4  and 
level  5.  the  max  tech  level,  are  less  than 
the  baseline  unit.  Of  the  five  candidate 
standard  levels,  units  meeting  level  2 
had  the  lowest  consumer  life-cycle  cost 
for  microwave  ovens.  See  Technical 
Support  Document.  Table  4.8. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  life-cycle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  life-cycle  costs  for  the  average 
affected  consumer  of  $14.15  for 
microwave  ovens;  standard  level  2 
would  reduce  average  life-cycle  costs  by 
$14.77  and  standard  level  3  by  $14.12.  ' 
These  life-cycle  cost  reductions  indicate 
that  standard  levels  1  through  3  would 
not  cause  any  economic  burden  on  the 
average  consumer.  Standard  levels  4 
and  5  would  increase  average  life-cycle 


costs  by  $.03  and  $20.31.  respectively. 
See  Technical  Support  Document.  Table 
4.16. 

The  Department  examined  the  effect 
of  different  discount  rates  (4,  6,  and  10 
percent)  on  the  Ufe-cycle  cost  curves 
and  generally  found  little  impact.  The 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  microwave 
ovens.  Similarly,  DOE  did  not  consider 
different  energy  prices,  including 
regional  prices,  in  the  life-cycle  cost 
analysis.  Since  any  standard  is  to  be  a 
national  standard,  DOE  believed  that 
national  average  energv-  prices  were 
appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  microwave  ovens, 
standard  level  1  would  produce  a  net 
present  value  of  SO  74  billion  to 
consumers.  The  corresponding  net 
present  values  for  levels  2-5  are  SO. 78 
billion,  $0.70  billion,  negative  $0.67 
billion,  and  negative  $2.64  billion, 
respectively.  See  Technical  Support 
Document.  Table  36. 

C.  Energy  savings.  As  indicated  above, 
standards  will  result  in  significant 
savings  of  energy  consumption  for 
conventional  ovens,  conventional 
cooking  tops  and  microwave  ovens. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above.  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
w'ould  not  lessen  the  existing  utility  or 
performance  of  conventional  ovens, 
conventional  cooking  tops,  and 
microwave  ovens. 

E.  Impact  of  lessening  of  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  of  the  nation  to  save  energy. 
Conventional  ovens.  Conventional 
ovens  use  electricity  and  gas  directly.  In 
1987,  4.0  percent  of  residential  sector 
source  electricity  (or  0.42  quad)  and  4.4 
percent  of  natural  gas  consumption  (or 
0.23  quad)  were  accounted  for  on  a 
national  basis  by  conventional  ovens. 

In  addition,  decreasing  future  energy 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  See  Technical 
Support  Document.  Appendix  D  of 
Volume  A.*'  Decreases  in  air  pollution 
will  occur  for  sulfur  oxides  (listed  in 
equivalent  weight  of  sulfur  dioxide,  or 
SO:).  For  all  classes  of  conventional 
ovens  at  standard  level  1,  over  the  years 
1996  to  2030,  the  total  estimated  SO2 
reduction  would  be  over  51.000  tons.   • 
During  this  time  period,  the  peak  annual 
reduction  of  SO2  emissions  that  are 
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expected  to  be  emitted  by  power  plants 
in  the  United  States  is  0.03  percent.  For 
standard  levels  2-5,  the  reductions  are 
92,000  tons;  202,000  tons;  239,000  tons; 
and  405,000  tons,  respectively.  The 
highest  peak  annual  reduction  of  these 
levels  is  0.20  percent. 

Standards  will  also  result  in  a 
decrease  in  nitrogen  dioxide  (NOj) 
emissions.  For  standard  level  1,  over  the 
years  1996  to  2030,  the  total  estimated 
NOj  reduction  would  be  67,000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NOj  emissions  that  are 
expected  to  be  emitted  by  power  plants 
during  that  time  in  the  United  States  is 
0.04  percent.  For  standard  levels  2-5, 
the  reductions  are  130,000  tons;  249,000 
tons;  287,000  tons;  and  451,000  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  0.24  percent. 

Another  consequence  of  the  standards 
udll  be  the  reduction  of  carbon  dioxide 
(CO:)  emissions.  For  standard  level  1, 
over  the  years  1996  to  2030,  the  total 
estimated  CO:  reduction  would  be  46 
miUion  tons.  Ehiring  this  time  period, 
the  peak  annual  reduction  of  CO: 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.05  percent.  For  standard 
levels  2-5,  the  reductions  are  93  million 
tons;  165  million  tons;  187  million  tons; 
and  280  million  tons,  respectively.  The 
highest  peak  annual  reduction  of  these 
levels  is  0.29  percent. 

Conventional  cooking  tops. 
Conventional  cooking  tops  use 
electricity  and  gas  directly.  In  1987,  3.7 
percent  of  source  electricity  (or  0.39 
quad)  and  5.0  percent  of  natural  gas 
consumption  (or  0.26  quad)  were 
accounted  for  on  a  national  basis  by 
conventional  cooking  tops. 

In  addition,  decreasing  future  energy 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  See  Technical 
Support  Document,  Appendix  D.*^ 
Decreases  in  air  pollution  will  occur  for 
sulfur  oxides  (listed  in  equivalent 
weight  of  sulfur  dioxide,  or  SO:).  For  all 
classes  of  conventional  cooking  tops  at 
standard  level  1,  over  the  years  1996  to 
2030,  the  total  estimated  SO:  reduction 
would  be  less  than  500  tons.  During  this 
time  period,  the  peak  annual  reduction 
of  SO:  emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  less  than  0.01  percent.  For 
standard  levels  2-5,  the  reductions  are 
30,000  tons;  17,000  tons;  156,000  tons; 
and  92,000  tons,  respectively.  The 
highest  peak  annual  reduction  of  these 
levels  is  0.07  percent. 

Standards  will  also  result  in  a 
decrease  in  nitrogen  dioxide  (NO:) 
emissions.  For  standard  level  1,  over  the 


years  1996  to  2030,  the  total  estimated 
NOj  reduction  would  be  1,000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NO:  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  less  than  0.01 
percent.  For  standard  levels  2-5,  the 
reductions  are  151,000  tons;  151,000 
tons;  255.000  tons;  and  206,000  tons, 
respectively  The  highest  peak  annual 
reduction  of  these  levels  is  0.13  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
(CO:)  emissions.  For  standard  level  1, 
over  the  years  1996  to  2030,  the  total 
estimated  CO:  reduction  would  be  1 
million  tons.  Ehiring  this  time  period, 
the  peak  annual  reduction  of  CO: 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  less  than  0.01  percent.  For 
standard  levels  2-5,  the  reductions  are 
144  million  tons;  150  million  tons;  193 
million  tons;  and  172  miUion  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  0.20  percent. 

Microwave  ovens.  Microwave  ovens 
use  electricity  directly  In  1987,  1.5 
percent  of  source  electricity  (or  0.16 
quad)  were  accounted  for  on  a  national 
basis  by  microwave  ovens. 

hi  addition,  decreasing  future  energy 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  See  Technical 
Support  Document,  Appendix  D  *3 
Decreases  in  air  pollution  will  occur  for 
sulfur  oxides  (listed  in  equivalent 
weight  of  sulfur  dioxide,  or  SO:).  For 
microwave  ovens  at  standard  level  1, 
over  the  years  1996  to  2030,  the  total 
estimated  SO:  reduction  would  be  over 
118.000  tons.  During  this  time  period, 
the  peak  annual  reduction  of  SO: 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.09  percent.  For  standard 
levels  2-5,  the  reductions  are  138,000 
tons;  156.000  tons;  178.000  tons;  and 
190.000  tons,  respectively.  The  highest 
peak  annual  reduction  of  these  levels  is 
0.12  percent. 

Standards  will  also  result  in  a 
decrease  in  nitrogen  dioxide  (NOj) 
emissions.  For  standard  level  1,  over  the 
years  1996  to  2030,  the  total  estimated 
NO:  reduction  would  be  94.000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NO:  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  0  09  percent.  For 
standard  levels  2-5,  the  reductions  are 
112,000  tons;  128,000  tons;  147.000 
tons;  and  158.000  tons,  respectively. 
The  highest  peak  annual  reduction  of 
these  levels  is  0  12  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
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(CO:)  emissions.  For  standard  level  1. 
over  the  years  1996  to  2030,  the  total 
estimated  CO:  reduction  would  be  39 
million  tons.  During  this  time  penod, 
the  peak  annual  reduction  of  COj 
emissions  that  are  expected  to  be 
emitted  by  powerplants  in  the  United 
States  is  009  percent.  For  standard 
levels  2-5,  the  reductions  are  48  million 
tons;  56  million  tons;  65  miUion  tons; 
and  71  million  tons,  respectively.  The 
highest  peak  annual  reduction  of  these 
levels  is  0.12  percent. 

Decreasing  future  electricity  demand 
is  also  likely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  all  sources 
of  oil,  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  hkely  to  be 
reflected  in  reductions  in  oil  imports. 
For  standard  level  1.  the  estimated 
decrease  in  oil  imports  is  12.74  million 
barrels  over  the  years  1996  to  2030  For 
standard  levels  2-5,  the  reductions  in 
oil  imports  are  estimated  to  be  21  33, 
32.68,  51.88,  and  63.07  miUion  barrels, 
respectively. 

5.  Conclusion 

Conventional  ovens.  Section 
325(1)(2)(A)  of  the  Act  specifies  that  the 
Department  must  consider,  for  amended 
standards,  those  standards  that  "achieve 
the  maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified." 
Accordingly,  the  Department  first 
considered  the  max  tech  level  of 
efficiency,  i.e.,  standard  level  5  for 
amended  conventional  oven  standards. 

Of  the  standard  levels  analyzed,  level 
5  will  save  the  most  energy  (3.88  quads 
between  1996  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  all  conventional  ovens  wnll 
not  have  an  oven  door  window  and  will 
incorporate  improved  door  seals, 
reduced  venting,  reflective  surfaces, 
increased  and  improved  insulation, 
convection  and  an  oven  separator,  and 
reduced  thermal  mass  and  conduction 
losses.  Additionally,  electric  ovens 
would  be  biradiant,  and  gas  ovens 
would  incorporate  an  electronic 
ignition.  However,  the  payback  at  this 
standard  level  of  18.9  years  and  15.7 
years  for  the  gas  and  electric 
representative  classes  is  roughly  equal 
to  the  19-year  product  life  and  ranges  up 
to  55  years  for  other  classes  At  this 
standard  level,  all  classes  have 
increased  life-cycle  costs. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  5  for 
conventional  ovens  outweigh  the 
benefits,  and  rejects  the  standard  level. 

After  carefully  considering  the 
analysis,  the  Department  is  amending 
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the  National  Appliance  Energy 
Consen'ation  Act-imposed  1990 
standard  for  the  conventional  oven 
portion  of  kitchen  ranges  and  ovens 
with  standard  le\-ei  4  for  conventional 
ovf  r.s.  The  Department  concludes  that 
standard  level  4  for  conventional  ovens 
saves  a  significant  amount  of  energy  and 
is  technologically  feasible  and 
economically  justified. 

There  would  be  significant  energy 
savings  at  this  level  of  efficiency.  During 
the  penod  1996-2030.  these  savings  are 
calculated  to  be  2.69  quads  of  primary 
energy.  Ln  addition,  the  standard  could 
ha\e  a  positive  effect  on  the 
environment  by  reducing  the  emissions 
of  NO:  and  SOj  by  287.000  tons  and 
239.000  tons,  respectively,  or  by  as 
much  as  0.15  and  0.12  percent, 
respectively,  by  the  year  2030. 
Furthermore,  the  standard  will  reduce 
emissions  of  CX>2  by  187  milhon  tons,  or 
0  20  percent,  over  the  forecast  period. 

The  technologies  that  are  necessary  to 
meet  this  standard  are  presently 
available.  The  Department  finds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  standard  level 
is  7.5  years  and  4.9  years  for  the 
representative  gas  and  electric  classes, 
respectively,  wnth  a  payback  no  higher 
than  10.4  years,  or  roughly  half  of  the 
19-year  product  hfe,  for  any  class.  This 
•-td.idard  has  the  lowest  life-cycle  cost 
for  the  electnc  representative  class  and 
IS  expected  to  result  in  a  reduction  in 
hfe-cycle  cost  of  approximately  $53  for 
that  class.  Life-cycle  cost  savings  are 
S26  for  the  gas  representative  class  and 
are  positive  for  all  other  classes. 
Additionally,  the  standard  is  expected 
to  have  almost  no  impact  on  the 
protot\-pical  manufacturer's  return  on 
equity  of  8.6  percent.  Since  this 
standard  does  not  involve  substantial 
redesign  or  retooling,  the  Department 
expects  that  it  will  not  have  negative 
impacts  on  smaller  competitors. 

ConvertionaJ  cooking  tops.  Section 
325(1)(2)(A)  of  the  Act  specifies  that  the 
Department  must  consider,  for  amended 
standards,  those  standards  that  "achieve 
the  maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determmes  is  technologically  feasible 
and  economically  justified." 
Accordingly,  the  Department  first 
considered  the  max  tech  level  of 
efficiency,  i.e.,  standard  level  5  for 
amended  conventional  cooking  top 
standards. 

Of  the  standard  levels  analyzed,  level 
5  will  save  the  most  energy  (3.04  quads 
between  1996  and  2030J.  In  order  to 
meet  this  standard,  the  Department 
assumes  that  all  representative  classes 
of  conventional  cooking  tops  will  have 
reflective  surfaces.  Additionally. 


electric-coil  cooking  tops  would  have 
improved  element  contact,  and  gas 
cooking  tops  would  incorporate  reduced 
burner  excess  air.  electronic  ignition 
and  sealed  burners.  It  should  also  be 
noted  that  the  design  options  for  the 
representative  classes  are  the  same  for 
levels  5.  4  and  3, — i.e..  max  tech. —  with 
the  differences  in  those  levels  having  to 
do  with  design  options  for  electric 
smooth  element  cooking  tops.  At  level 
5,  the  max  tech  level  for  all  classes, 
electric  smooth  element  cooking  tops 
require  the  use  of  induction  elements. 
However,  the  payback  at  this  standard 
level  for  electnc  smooth  element 
cooking  tops  is  193  years,  with  a  $550 
increase  in  life-cycle  costs. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  5  for 
conventional  cooking  tops  outweigh  the 
benefits,  and  rejects  the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  4.  This  standard  level 
is  projected  to  save  2.85  quads  of 
energy.  As  discussed  above,  the 
representative  classes  are  still  at  their 
max  tech  level,  while  electric  smooth 
element  cooking  tops  require  the  use  of 
halogen  elements.  The  payback  at  this 
standard  level  for  electric  smooth 
element  cooking  tops  is  890  years,  with 
a  S343  increase  in  Hfe-cycle  costs. 

The  Department,  therefore  concludes 
that  the  burdens  of  standard  level  4  for 
conventional  cooking  tops  outweigh  the 
benefits,  and  rejects  the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  3.  This  standard  level 
is  projected  to  save  2.68  quads  of 
energy.  As  discxissed  above,  the 
representative  classes  are  still  at  their 
max  tech  level,  while  electric  smooth 
element  cooking  tops  are  at  the  baseline. 
The  payback  at  this  standard  level  for 
the  representative  gas  and  electric 
classes  are  10.1  and  9.8  years, 
respectively,  which  shghtly  exceeds  half 
of  the  product  life.  Additionally,  the 
Department  is  concerned  about  the 
longevity  of  the  design  option,  reflective 
surfaces,  required  to  meet  this  standard 
level. 

The  Department  therefore  concludes 
that  the  questionable  technology  and 
economic  burdens  of  standard  level  3 
for  conventional  cooking  tops  outweigh 
the  benefits,  and  rejects  the  standard 
level. 

After  carefully  considering  the 
analysis,  the  Department  is  amending 
the  National  Apphance  Energ>' 
Conservation  Act-imposed  1990 
standard  for  the  conventional  cooking 
top  portion  of  kitchen  ranges  and  ovens 
with  standard  level  2  for  conventional 
cooking  tops.  The  Depeirtment 
concludes  that  standard  level  2  for 
conventional  cooking  tops  saves  a 


significant  amount  of  energy  and  is 
technologically  feasible  and 
economically  justified 

There  would  be  significant  energy 
savings  at  this  level  of  efficiency.  Dxiring 
the  period  1996-2030.  these  savings  are 
calculated  to  be  2.54  quads  of  primary 
energv.  In  addition,  the  standard  could 
have  a  positive  effect  on  the 
environment  bv  reducing  the  emissions 
of  .NO:  and  SO?  by  151.000  tons  and 
30.000  tons,  respectively,  or  by  as  much 
as  0.O9  and  0.02  percent,  respectively, 
by  the  year  2030.  Furthermore,  the 
standard  will  reduce  emissions  of  CX3; 
by  144  million  tons,  or  0.15  percent, 
over  the  forecast  period. 

The  technologies  that  are  necessarj'  to 
meet  this  standard  are  presently 
available.  The  Department  fmds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  standard  level 
is  7.0  years  and  5.2  years  for  the 
representative  gas  and  electric  classes, 
respectively,  or  roughly  one-third  of  the 
19-year  product  life.  This  standard 
lowers  the  life-cycle  cost  for  the 
representative  gas  and  electric  classes 
by  $66  and  S6.  respectively. 
Additionally,  the  standard  is  expected 
to  have  only  a  slight  reduction  of  the 
prototypical  manufacturer's  return  on 
equity  of  8.6  percent.  Since  this 
standard  does  not  involve  substantial 
redesign  or  retooling,  the  Department 
expects  that  it  \n  ill  not  have  negative 
impacts  on  smaller  competitors. 

Microwave  ovens.  Section  325(1)(2)(A) 
of  the  Act  specifies  that  the  Department 
must  consider,  for  amended  standards, 
those  standards  that  "achieve  the 
maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified." 
Accordingly,  the  Department  first 
considered  the  max  tech  level  of 
efficiency,  i.e..  standard  level  5  for 
amended  microwave  oven  standards. 

Of  the  standard  levels  analyzed,  level 
5  will  save  the  most  energy  (0.84  quad 
between  1996  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  all  microwave  ovens  will 
have  more  efficient  power  supplies,  fans 
and  magnetrons;  modified  wave  guides 
and  reflective  surfaces.  However,  the 
payback  at  this  standard  level  of  13.0 
years  exceeds  the  10-year  product  life, 
and  this  level  produces  increased  life- 
cycle  costs. 

"  The  Department  therefore  concludes 
that  the  burdens  of  standard  level  5  for 
microwave  ovens  outweigh  the  benefits, 
and  rejects  the  standard  level 

The  next  most  stringent  standard  level 
is  standard  level  4.  This  standard  level 
is  projected  to  save  0.77  quad  of  energy. 
However,  the  payback  at  this  standard 
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level  of  7.4  years  is  nearly  three  quarters 
of  the  product  life  and  produces  an 
increase  in  life-cycle  costs. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  4  for 
microwave  ovens  outweigh  the  benefits, 
and  rejects  the  standard  level. 

After  carefully  considering  the 
analysis,  the  Department  is  amending 
the  National  Appliance  Energy 
Conservation  Act-imposed  1990 
standard  for  the  microwave  oven 
portion  of  kitchen  ranges  and  ovens 
with  standard  level  3  for  microwave 
ovens.  The  Department  concludes  that 
standard  level  3  for  microwave  ovens 
saves  a  significant  amount  of  energy  and 
is  technologically  feasible  and 
economically  justified. 

There  would  be  significant  energy 
savings  at  this  level  of  efficiency.  Diiring 
the  period  1996-2030.  these  savings  are 
calculated  to  be  0.67  quad  of  primary 
energy.  In  addition,  the  standard  could 
have  a  positive  effect  on  the 
environment  by  reducing  the  emissions 
of  NO:  and  SO:  by  128,000  tons  and 
156,000  tons,  respectively,  or  by  as 
much  as  0.10  percent  each  by  the  year 
2030.  Furthermore,  the  standard  will 
reduce  emissions  of  CO:  by  56  million 


tons,  or  0.10  percent,  over  the  forecast 
period. 

The  technologies  that  are  necessary  to 
meet  this  standard  are  presently 
available.  The  Department  finds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  standard  level 
is  2.9  years,  which  meets  the  rebuttable 
presumption  test  of  economic 
justification.  This  standard  is  close  to 
the  lowest  life-cycle  cost  for  microwave 
ovens  and  is  expected  to  result  in  a 
reduction  in  life-cycle  cost  of 
approximately  S14.  Additionally,  the 
standard  is  expected  to  have  almost  no 
impact  on  the  prototypical 
manufacturer's  return  on  equity  of  8.6 
percent.  Since  this  standard  does  not 
involve  substantial  redesign  or 
retoohng,  the  Department  expects  that  it 
will  not  have  negative  impacts  on 
smaller  competitors. 

/.  Pool  Heaters 

1.  Efficiency  Levels  Analyzed 

The  Department  examined  a  range  of 
standard  levels  for  pool  heaters.  In 
reviewing  the  design  options  necessary 
to  achieve  those  standard  levels,  the 
Department  determined  that  a  new 


energy  descriptor  was  needed  to 
adequately  address  some  of  the  design 
options  in  the  analysis  because  the 
current  energy  descriptor.  Thermal 
Efficienc}',  does  not  include  pilot  light 
usage  or  electrical  consumption.  For 
example,  to  consider  electronic  ignition, 
the  savings  in  pilot  light  gas 
consumption  would  have  to  be 
accounted  for  in  the  descriptor. 
Furthermore,  other  design  options,  for 
instance,  fan-assisted  combustion, 
improve  thermal  efficiency  but,  at  the 
same  time,  increase  overall  electrical 
consumption  which,  unless  accounted 
for  in  the  energ>'  descriptor,  could  lead 
to  higher  Thermal  Efficiency  with  little 
or  no  net  energy  sav'ings.  Because  of  the 
above,  the  Department  conducted  the 
analysis,  and  is  proposing  the  standards, 
in  terms  of  a  new  energy  descriptor, 
annual  efficiency.  The  test  procedure  to 
determine  this  energy  descriptor  is 
contained  in  the  previously  mentioned 
Notice  of  Proposed  Rulemaking.  Table 
4-13  presents  the  four  efficiency  levels 
that  had  been  selected  for  analysis  for 
pool  heaters.  Level  4  corresponds  to  the 
highest  efficiency  level,  max  tech, 
considered  in  the  engineering  analysis. 


Table  4-13.— Standard  Levels  Analyzed  for  Pool  Heaters  Annual  Efficiency 

[in  percent] 


PrndiJTt  rla<;^ 

Standard  level 

Baseline 

1 

2 

3 

4 

Gas  Fired 

66.8 

78.0 

82.2 

90.7 

95.7 

The  Department  considered  one  class 
of  pool  heaters,  gas-fired  pool  heaters. 
For  gas-fired  pool  heaters,  trial  standard 
level  1  accomplishes  the  above 
efficiency  improvement  from  the 
baseline  by  incorporating  an  electronic 
ignition,  level  2  assumes  heat  exchanger 
efficiency  at  the  noncondensing  limit, 
level  3  assumes  condensing  flue  gases 
with  a  fan-assisted  combustion  system, 
and  level  4  assumes  condensing  flue 
gases  utihzing  pulse  combustion. 

2.  Payback  Period 

Table  4-14  presents  the  payback 
period  for  the  efficiency  levels  analyzed. 
Standard  level  1  satisfies  the  rebuttable 
presumption  test,  i.e.,  the  additional 
price  of  purchasing  a  product  will  be 
less  than  three  times  the  value  of  the 
energy  savings  that  the  consumer  will 
receive  during  the  first  year. 


Table  4-14.— Payback  Periods  of 
Design  Options  for  Pool  Heaters 

[In  years] 


Standard  level 

Paytjack 
penod 

1  „ 

2 

2.7 

50 

3 

172 

4 

27  0 

3.  Significance  of  Energy  Savings 

To  estimate  the  energy  savings  by  the 
year  2030  due  to  revised  standards,  the 
energy  consumption  of  new  pool  heaters 
under  the  base  case  is  compared  to  the 
energy  consumption  of  those  sold  under 
the  candidate  standard  levels.  For  the 
candidate  energy  conservation 
standards,  the  Lawrence  Berkeley 
Laboratory-Residential  Energy  Model 
projects  that  over  the  period  1996-2030, 
the  following  energy  savings  could 
result  for  each: 

Level  1—0.07  Quad 
Level  2 — 0.23  Quad 


Level  3 — 0.58  Quad 
Level  4 — 0.78  Quad 

The  Department  finds  that  each  of  the 
increased  standards  levels  considered 
above  would  result  in  a  significant 
conservation  of  energy. 

4.  Economic  Justification 

A.  Economic  impact  on 
manufacturers  and  consumers  The  per- 
unit  increased  cost  to  manufacturers  to 
meet  the  level  1  efficiency  is  $39.39;  to 
meet  levels  2-4,  the  manufacturers' 
incremental  cost  increases  are  $95.05, 
$405.68,  and  $760.68,  respectively.  See 
Technical  Support  Document,  Table  1.3. 
"Manufacturers  Cost  for  Gas- Fired  Pool 
and  Spa  Heaters." 

At  those  levels  of  efficiency,  the 
incremental  consumer  price  increases 
are  $87.13,  $213.97,  $1,025.41,  and 
$1,839.60  for  standard  levels  1-4, 
respectively.  See  Technical  Support 
Document,  Table  4.1. 

The  per-unit  reduction  in  annual  cost 
of  operation  (energy  expense)  at  level  1 
is  $32.77,  standard  level  2  would  reduce 
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energy  expenses  b)  $42.51;  standard 
level  3  by  $59.53;  and  standard  level  4 
by  $68.16.  See  Technical  Support 
Docunjont,  Table  4.1. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results  for 
pool  heaters  show  that  revised 
standards  would  result  in  increases  in  a 
prototypical  manufacturer's  short-run 
return  on  equity  from  the  17.9  percent 
in  the  base  case.  Standard  levels  1 
through  4  am  projected  to  produce 
short-  run  return  on  equity's  of  18,0 
percent,  18.4  percent,  19.7  percent  and 
19.9  percent,  respectively.  Revised 
standards  have  even  greater  increases  in 
long-  run  return  on  equity.  Standard 
levels  1  through  4  are  projected  to 
produce  long-run  return  on  equity's  of 
18  7  percent,  20  1  percent,  26.0  percent 
and  29.9  percent,  respectively.  See 
Technical  Support  Document,  Tables 
5.1  and  5.2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  prototypical 
manufacturer  are  generally  not  available 
because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence,  EXDE  assumes  that  the 
prototypical  firm  has  largely  the  same 
financial  charactenstics  (eg.  debt-equity 
ratio,  interest  rate  on  debt,  etc)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
Exchange  Commission  lOK  reports  and 
company  annual  reports. 

B.  Life-cycle  cost  and  net  present 
va/ijp  A  life-cycle  cost  is  calculated  for 
a  unit  meeting  each  of  the  candidate 
standard  levels  For  pool  heaters,  life- 
cycle  costs  at  all  standard  levels  other 
than  level  3  and  level  4,  the  max  tech 
level,  are  less  than  the  baseline  unit.  Of 
the  four  candidate  standard  levels,  a 
unit  meeting  level  1  has  the  lowest 
consumer  life-cycle  cost.  See  Technical 
Support  Document,  Table  4  2. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  hfe-cycle  costs  by  considering 
only  those  consumers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario. 
standard  level  1  would  cause  reductions 


in  life-cycle  costs  for  the  average 
affected  consumer  of  $231.13  and 
standard  level  2  would  reduce  average 
life-cycle  costs  by  $198.94.  These  hfe- 
cycle  cost  reductions  indicate  that 
standard  levels  1  and  2  would  not  cause 
any  economic  burden  on  the  average 
consumer.  Standard  level  3  would 
increase  average  life-cycle  costs  by 
$447.19.  and  standard  level  4  would 
increase  average  life-cycle  costs  by 
$1,177.57.  See  Technical  Support' 
Document,  Table  4.2. 

While  DOE  examined  the  effect  of 
different  discount  rates  (4,  6,  and  10 
percent)  on  the  Hfe-cycle  cost  curves 
and  generally  found  httle  impact,  the 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after- tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  pool 
heaters.  Similarly,  DOE  did  not  consider 
different  energy  prices,  including 
regional  prices,  in  the  hfe-cycle  cost 
analysis.  Since  any  standard  is  to  be  a 
national  standard,  DOE  believed  that 
national  average  energy  prices  were 
appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  standard  level  1  would 
produce  a  net  present  value  of  $0.14 
billion  to  consumers.  The  corresponding 
net  present  values  for  levels  2—4  are 
$0.13  billion,  negative  $1.09  biUion,  and 
negative  $2.44  billion,  respectively.  See 
Technical  Support  Document,  Table  3.6. 

C  Energy  savings.  As  indicated  above, 
standards  will  result  in  significant 
savings  of  electricity  consumption  for 
pool  heaters. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  pool  heaters. 

E.  Impact  of  lessening  of  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  of  the  nation  to  save  energy. 
In  1987,  0.8  percent  of  residential  sector 
natural  gas  consumption  (or  0.04  quad) 
was  accounted  for  on  a  national  basis  by 
pool  heaters. 

In  addition,  decreasing  future  energy 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  See  Technical 
Support  Document,  Appendix  D  of 
Volume  A.  «*  Decreases  in  air  pollution 
will  occur  for  nitrogen  dio.xide  (NO2) 
emissions.  For  standard  level  1,  over  the 
years  1996  to  2030,  the  total  estimated 
NO2  reduction  would  be  4,000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NO2  emissions  that  are 


«■<  See.  footnote  37. 


expected  to  be  emitted  by  power  plants 
in  the  United  States  is  less  than  0.01 
percent.  For  standard  levels  2—4  the 
reductions  are  12,000  tons;  31,000  tons 
and  41,000  tons,  respectively.  Tlie 
highest  peak  annual  reduction  of  these 
levels  is  0.03  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
(CO:)  emissions.  For  standard  level  1, 
over  the  years  1996  to  2030,  the  total 
estimated  COj  reduction  would  be  4 
million  tons.  During  this  time  period, 
the  peak  annual  reduction  of  CO2 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.01  percent.  For  standard 
levels  2-4  the  reductions  are  12  million 
tons;  32  million  tons  and  43  million 
tons,  respectively.  The  highest  peak 
annual  reduction  of  these  levels  is  0.04 
percent. 

Decreasing  future  electricity  demand 
is  also  likely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  all  sources 
of  oil,  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  likely  to  be 
reflected  in  reductions  in  oil  imports. 
Standard  for  pool  heaters,  standard 
levels  1—4,  are  not  expected  to  affect  oil 
consumption. 

5.  Conclusion.  Section  325(1)(2)(A)  of 
the  Act  specifies  that  the  Department 
must  consider,  for  amended  standards, 
those  standards  that  "achieve  the 
maximimn  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified." 
Accordingly,  the  Department  first 
considered  the  max  tech  level  of 
efficiency,  i.e.,  standard  level  4  for 
amended  pool  heater  standards. 

Of  the  standard  levels  analyzed,  level 
4  will  save  the  most  energy  (0.78  quad 
between  1996  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  all  pool  heaters  will  be 
condensing  pulse  combustion  pool 
heaters.  However,  the  payback  at  this 
standard  level  of  27.0  years  exceeds  the 
15-year  life  of  the  product  and  causes 
life-cycle  cost  increases  of  $1,178. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  4  for 
poo!  heaters  outweigh  the  benefits,  and 
rejects  the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  3.  This  standard  level 
is  projected  to  save  0.53  quads  of 
energy.  However,  the  payback  at  this 
standard  level  of  17.2  years  also  exceeds 
the  product's  life  and  produces  an 
increase  in  life-cycle  costs. 

The  Department  therefore  concludes 
that  the  burdens  of  standard  level  3  for 
pool  heaters  outweigh  the  benefits,  and 
rejects  the  standard  level. 
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Aftor  carefulh'  considering  the 
analysis,  the  Depiartment  is  airisnding 
the  Natiunal  .Appliance  Energy 
Conservation  Ad-imposed  1990 
standard  for  pooi  hfaicrs  with  standard 
level  2  for  pool  heaters.  T>ie  Depjirtment 
concludes  thst  standard  level  2  for  pool 
heaters  saves  a  significant  amount  of 
energy  and  is  technologically  feasible 
arid  economically  justified. 

There  wouid  be  significant  energy 
savings  at  this  level  of  efficiencT.  LKiring 
the  period  1996 — 2030,  these  sa\-iDgs 
arecalaa?ted  to  be  0  23  quads  of 
primary  energy.  In  addition,  the 
standard  couid  have  a  positive  effect  on 
the  environment  by  reducing  tho 
emissions  of  NOj  by  as  much  as  12.000 


tons,  or  0.01  percent  bv  the  %far  2030. 
Furthermore,  the  standard  vn!l  reduce 
emissions  of  (X);  by  12  r-.illion  tons,  or 
0.02  percent,  over  thf^  forecast  penod. 

The  technologies  that  are  necessary  to 
meet  this  standard  are  presently 
available.  Tne  Department  finds  the 
level  to  be  eroncmicalh  justiSed.  The 
consumer  payback  of  this  standard  level 
is  5  0  years  or  one-third  of  the  product 
life.  This  standard  is  exf>ected  to  resuh 
in  a  rwduction  in  life-  cycle  cost  of 
approximately  $199.  Additionally,  the 
standard  is  expected  to  increase  the 
prototypical  manufacturer's  return  on 
equity  from  1 7.9  percent  in  the  base 
case  to  18.4  percent  m  tije  short  run  und 
to  20.1  percent  in  the  long  run.  Since 


this  standard  does  not  involve 
substantial  redesign  oi  retooling,  the 
Departmcjnt  expects  that  it  vri^  not  have 
negative  impacts  on  sjnaller 
competitors. 

g.  Fiaorescem  Lamp  Baliosts 

1.  Efficiency  Levels  Analyzed 

The  Department  examined  a  range  of 
standard  levels  for  fluorescent  lamp 
ballasts.  Table  4-15  presents  the  three 
efficiency  levels  selected  for  analysis  for 
the  10  classes  of  fluorescent  lamp 
ballasts.  Levd  3  corresponds  to  the 
highest  efBciency  level,  max  tech, 
considered  ia  the  engineering  analysis. 


Table  4-15.— Standard  Levels  Ahalyzfo  fo«  Flkcwescent  Lamp  Ballasts 


Pfoduct  class 


One  F40  lamp 

Iwo  f  40-lampB  

Three  F40  tamps  

Four  F40  lamps 

Two  F96  lamps 

Two  F96H0  lamps  „_ 

One  F32T8  larr^ 

Two  F32T8  lamps 

Three  F32T8  lamps  .. 
Four  F32T8  lamps  .... 


StanctaKl  4eMel 

BaseiiTie 

1 

2 

3 

2.02 

2.11 

2^ 

2.50 

V09 

1.15 

1.28 

1^ 

0.71 

0.74 

0.87 

0.67 

O.SS 

0.S7 

0.67 

067 

am 

0.72 

0.72 

072 

0.40  i 

0.50 

0.SO 

oso 

2JS>7 

2.71 

2S7 

3.17 

1.28 

136 

1.48 

1.S8 

0.85 

o.ao; 

1.00 

iXi6 

0,64, 

0«8' 

QJ2 

0.76 

Rather  than  presenting  the  results  for 
all  classes  of  fluorescent  lamp  ballasts 
in  today's  notice,  the  Department 
selected  a  class  of  fluorescent  lamp 
ballasts  as  being  representative,  or 
typical,  of  the  product,  and  is  presenting 
the  results  only  for  that  class.  The 
results  for  the  other  classes  can  be  found 
in  the  Technical  Support  Document  in 
the  same  sections  as  those  referenced  for 
the  representative  class.  The 
representative  class  for  fluorescent  lamp 
ballasts  is  ballasts  ibr  two  F40  lamps, 
which  is  the  most  prevalent  class.  For 
this  representative  class,  trial  standard 
level  1  accomplishes  the  above 
efilciency  improvement  from  the 
basfdine  by  assuming  energy-efficient 
magnetic  ballasts  with  a  heater  cutout; 
levels  2  and  3  correspond  to  efficiencies 
achieved  by  rapid  start  electronic 
ballasts.  Similar  design  options  are  used 
to  achieve  the  above  efficiencies  for  the 
other  classes,  except  that  for  the  F-32 
classes  level  3  corresponds  to 
efficiencies  achieved  by  instant  start 
electronic  ballasts. 

2.  Payback  Period 

Table  4-16  presents  the  pay-back 
penod  for  the  efficiency  levek  analyzed 
for  the  represoitative  ciass  t>f 
fiuorescent  iaap  ballast.  For  this 


representative  class,  staudajd  levels  2 
and  3  satisfy  the  rebuttable  presumption 
test,  i.e.,  the  additional  price  of 
purchasing  a  product  will  be  less  than 
three  times  the  value  of  the  energy 
savings  that  the  cons'umer  will  receive 
during  the  first  year.  Payback  for  all 
classes  of  fluorescent  lamp  ballasts  may 
be  found  in  Tables  4.11d-4.20d  of  the 
Technical  Suppcrl  Document. 

Table  4-16. — Payback  Periods  of 
Design  Option's  for  Representa- 
tive Class  of  Fluorescent  Lamp 
Ballasts 

fin  yearsj) 


Standard  level 

Payback 
pertod 

2 _:.;.z:i:z:: 

4.4 
2.4 

2.4 

3.  Significance  of  Energy  Savings 

To  estimate  the  base  case  energy 
savings  by  the  year  2030  due  to  revised 
standards,  ibe  energy'  consuiiaption  of 
new  fluorescent  lamp  ballasts  under  the 
base  Cbse  is  compared  to  the  enert;y 
coasuBiption  of  those  sold  under  the 
candidate  standard  levels.  Fur  the 
candidate  energy  conservation 


standards.  ComiTiercia!  Energy  End-L^se 
Model  projects  over  the  p>enod  199&- 
2030,  the  Soiiowiiyg  energy"  savings 
could  result  for  each: 

Level  1—13.7  Quads 
Level  2— 15.9(}uads 
Level  3—17.0  Quads 

The  Department  finds  that  each  of  the 
increased  standards  levels  considered 
above  would  result  in  a  significant 
conservation  of  energy. 

4.  Economic  Justification 

A.  Economic  impact  an 
rp.anufactvrers  and  consuiners.  The  per- 
unit  increased  cost  to  manufacturers  fo 
meet  the  level  1  efficiency  for  the 
repr»;3entative  dass  isS2.00;  to  meet 
levels  2  and  3.  the  manufacturers"  cost 
increase  is  $7.00.  See  Technical  S'^pport 
DocaimenL,  Table  1.6. 

At  those  levels  of  efficieiK-y,  the 
consumer  price  increases  are  S4.91  and 
S8.95  for  standard  levels  1  and  2/3, 
respectively.  See  Technical  Support 
Document,  TaTble  4.2. 

Iht  per-unit  reduction  in  annual  cost 
of  operation  (energy  expense)  s\  level  1 
is  SI.  11  for  the  representative  class; 
standard  levels  2  and  3  would  reduce 
energy  expenses  by'  $3.62.  See  Technical 
Support  Document.  Table  4,12a. 
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The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results  for 
fluorescent  lamp  ballasts  show  that 
revised  standards  would  result  in 
increases  in  a  prototypical 
manufacturer's  short-run  return  on 
equity  from  the  15.5  percent  in  the  base 
case.  Standard  levels  1  through  3  are 
projected  to  produce  short-run  return  on 
equity's  of  23.7  percent,  24.5  percent 
and  24.7  percent,  respectively.  Revised 
standards  are  projected  to  slightly 
increase  long-run  return  on  equity. 
Standard  levels  1  through  3  are 
projected  to  produce  long-nm  return  on 
equity's  of  16.0  percent.  16.1  percent 
and  16.1  percent,  respectively.  See 
Technical  Support  Document,  Tables 
5  1  and  5.2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  prototypical 
manufacturer  are  generally  not  available 
because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence.  DOE  assumes  that  the 
prototypical  firm  has  largely  the  same 
financial  characteristics  (e.g.  debt-equity 
ratio,  interest  rate  on  debt,  etc.)  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  publicly 
available  sources  such  as  Securities  and 
E.xchange  Commission  lOK  reports  and 
company  annual  reports. 

B.  Ufe-cyxle  cost  and  net  present 
value.  A  life-cycle  cost  is  calculated  for 
a  unit  meeting  each  of  the  candidate 
standard  levels  For  the  representative 
class,  life-cycle  costs  at  all  standard 
levels  are  less  than  the  baseline  unit.  Of 
the  three  candidate  standard  levels,  a 
unit  meeting  levels  2  or  3  had  the  lowest 
consumer  life-cycle  costs.  See  Technical 
Support  Document.  Table  4,2. 

However,  other  than  at  the  max  tech 
level,  consumers  do  not  purchase  units 
of  the  same  efficiency-.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  life-c>cle  costs  by  considering 
only  those  consimiers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
distribution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  life-cycle  costs  for  the  average 
consumer  of  $7.48  for  the  representative 
class,  and  standard  levels  2  and  3  would 
reduce  average  life-cycle  costs  by 
S30.23.  These  life-c>'cie  cost  reductions 


indicate  that  no  standard  level  would 
cause  any  economic  burden  on  the 
average  consumer.  See  Technical 
Support  Document.  Table  4.12d. 

VVtile  DOE  examined  the  effect  of 
different  discount  rates  (2,  4.  and  10 
percent)  on  the  life-cycle  cost  curves 
and  generally  found  httle  impact,  the 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  fluorescent 
lamp  ballasts.  Similarly,  DOE  did  not 
consider  different  energy  prices, 
including  regional  prices,  in  the  life- 
cycle  cost  analysis.  Since  any  standard 
is  to  be  a  national  standard.  DOE 
believed  that  national  average  energy 
prices  were  appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  standard  level  1  would 
produce  a  net  present  value  of  S22.3 
billion  to  consumers.  The  corresponding 
net  present  values  for  levels  2  and  3  are 
$25.4  billion  and  $27.3  billion, 
respectively.  See  Technical  Support 
Document.  Table  3.6. 

C.  Energy  sa\ings.  As  indicated  above, 
standards  v«ll  result  in  significant 
savings  of  electricity  consumption  for 
fluorescent  lamp  ballasts. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  fluorescent  lamp 
ballasts. 

E.  Impact  of  lessening  of  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  of  the  Nation  to  save  energy. 
Fluorescent  lamp  ballasts  use  electricity 
directly.  In  1987.  27  percent  of 
commercial  sector  source  electricity  (or 
2.17  quads)  was  accounted  for  on  a 
national  basis  by  fluorescent  lamp 
ballasts. 

In  addition,  decreasing  future  energy 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  See  Technical 
Support  Document.  Appendix  D  of 
Volume  A.<5  Decreases  in  air  pollution 
will  occur  for  sulfur  oxides  (listed  in 
equivalent  weight  of  sulfur  dioxide,  or 
SO2).  For  fluorescent  lamp  ballasts  at 
standard  level  1.  over  the  years  1996  to 
2030.  the  total  estimated  SO2  reduction 
would  be  over  2.417,000  tons.  During 
this  time  period,  the  peak  annual 
reduction  of  SO2  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  1.20  percent.  For 
standard  levels  2  and  3,  the  reductions 
are  2,797,000  tons  and  2,986,000  tons. 


•'  See  footnote  37. 


respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  1.47  percent. 

Standards  will  also  result  in  a 
decrease  in  nitrogen  dioxide  (NOj) 
emissions.  For  standard  level  1 .  over  the 
years  1996  to  2030.  the  total  estimated 
NO2  reduction  would  be  2.218,000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NO2  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  1.19  percent.  For 
standard  levels  2  and  3.  the  reductions 
are  2.566.000  tons  and  2,739.000  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  1.47  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
(CO2)  emissions.  For  standard  level  1, 
over  the  years  1996  to  2030,  the  total 
estimated  CO2  reduction  would  be  1,174 
million  tons.  During  this  time  period, 
the  peak  annual  reduction  of  CO2 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  are  1.17  percent.  For  standard 
levels  2  and  3.  the  reductions  are  1.358 
million  tons  and  1.450  million  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  1.44  percent. 

Decreasing  future  electricity  demand 
is  also  Ukely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  all  sources 
of  oil.  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  likely  to  be 
reflected  in  reductions  in  oil  imports. 
For  standard  level  1.  the  estimated 
decrease  in  oil  imports  is  230.41  million 
barrels  over  the  years  1996  to  2030.  For 
standard  levels  2  and  3.  the  reductions 
in  oil  imports  are  estimated  to  be  266.97 
and  285.05  million  barrels,  respectively. 

5.  Conclusion 

Section  325(1)(2)(A)  of  the  Act 
specifies  that  the  Department  must 
consider,  for  amended  standards,  those 
standards  that  "achieve  the  maximum 
improvement  in  energy  efficiency  which 
the  Secretary'  determines  is 
technologically  feasible  and 
economically  justified."  Accordingly, 
the  Department  first  considered  the  max 
tech  level  of  efficiency,  i.e.,  standard 
level  3  for  amended  fluorescent  lamp 
ballast  standards. 

Of  the  standard  levels  analyzed,  level 
3  will  save  the  most  energy  (17,0  quads 
between  1996  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  all  fluorescent  lamp 
ballasts  will  be  electronic  rapid  or 
instant  start. 

After  carefully  considering  the 
analysis,  the  Department  is  amending 
the  National  Appliance  Energy 
Conservation  Act-1988  imposed  1990 
standard  for  fluorescent  lamp  ballasts 
with  standard  level  3  for  fluorescent 
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lamp  ballasts.  The  EtepartmerU 
concludes  thai  standard  level  3  fur 
fluorescent  lamp  ballasts  saves  « 
significant  amount  of  energy  And  is 
t^imologically  feasbie  and 
economically  justified. 

There  would  be  significant  energy 
savings  at  this  level  of  efEciency.  Daring 
the  period  1996-2025,  these  sa\ings  are 
calculated  to  be  17  X)  quads  of  primary 
energy.  In  addition,  the  standard  could 
have  a  positive  effect  on  the 
enviromnenf  by  reducing  the  emissions 
of  NO2  and  SOi  by  2.739I>00  tons  and 
2.986,000  tons.  respect>vely.  or  by  as 
much  as  147  percent  each  bv  the  year 
2030.  Furtbemaore,  the  standard  vill 
reduce  emissions  of  CO;  by  1.450 


milliOB  toas.  or  1 .44  peroeHt,  o»ea-  the 
forecast  period- 

The  technologies  that  are  necessary  to 
meet  this  slandard  are  presentiv 
available.  The  Departiaenl  finds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  slMidard  ipvel 
is  2.4  years  for  tie  representative  class 
and  no  more  than  5  J  years  for  anT 
ckss.  This  standard  has  the  loM-esI  life- 
cycle  cost  for  ail  classes  and  is  expected 
to  resuil  in  a  reduction  in  life-cvcle  cost 
of  approximately  $30  for  the 
representative  ciass.  Additionallv,  the 
standard  is  expected  to  increase  both 
the  short-  and  lor^-run  prototrpical 
manufacturer  s  return  on  equity  of  15.5 
percent  Since  this  standard  does  not 


involve  si^Mantiai  ledesign  or 
retooling,  the  Department  expects  that  it 
Vkill  nat  have  Bepatove  impacts  on 
sm^ier  competitors. 

1  Efficiency  Levek  Anaiyzed 

The  DepartiBeat  examined  a  range  of 
standard  Jeveds  for  coior  leievisaon  s«ts. 
Tabic  4-1 7  presents  the  efiiciency  ievels 
that  have  been  selected  foraoalvsis. 
Level  3  corresponds  to  the  bipbest 
efficiency  ievel,  inaji  lech,  oomadered  in 
the  enpirieenng  analvKis.  For  ie-vel  3.  tke 
annual  energy  use  m  kWh  per  vear  can 
be  expressed  as  E=20.5*6.1D,  where  D 
equals  the  screen  siae  in  inches. 


Table  4-17.— Standard  Levsls  An/^vzed  fOR  Televiskdn  Sets 

[Annual  energy  us^ 


Product  class 


19"/20"  color  TV  sets 


Stanctefd  lewets— «WWy« 


EaseUoe 


205 


184 


in 


t38.5 


Trial  standard  level  1  accomplishes 
the  above  efficiency  improvement  from 
the  baseline  by  reducing  standby  power 
usage  to  2  warts;  level  2  corresponds  to 
an  efficiency  achieved  by  reducing 
standby  power  to  2  watts  and  by 
reducing  the  white  and  black  screen 
power  each  by  6  watts;  level  3 
corresponds  to  an  efficiency  achieved 
by  reducing  the  standby  power  to  two 
watts,  white  screen  power  to  73  watts 
and  blade  screen  power  to  41  watts. 

2.  Payback  Period 

Table  4—18  presents  the  payback 
period  for  the  efficiency  levels  analyzed 
for  19'720*'  color  television  sets. 
Standard  levels  1  and  2  satisfy  the 
rebuttable  presumption  test,  i.e..  the 
additional  price  of  purchasing  a  product 
will  be  less  than  three  times  the  value 
■■of  the  energy  savings  that  the  consumer 
will  receive  during  the  first  year. 

Table  4-18. — Payback  Periods  of 
Design  Options  for  Television 
Sets 

[In  years] 


Standard  level 

Pa>t»ack 
penod 

1  _ _ _ _ 

3  ZZZZZZ'Z"ZI"'"''''"Z 

2.1 
Z2 
3.5 

3.  Significance  of  Energy  Savings. 

To  estimate  the  energy  savings  by  the 
year  2030  due  to  revised  standards,  the 
energy  consumption  of  new  t^'le^.isjon 


sets  under  the  base  case  is  compared  to 
the  energy  consumption  of  those  sold 
under  the  candidate  standard  levels.  For 
the  candidate  energ\'  conservation 
standards,  the  Lawrence  Berkeley 
Laboratory-Residential  Energy  Model 
projects  that  over  the  period  19962030. 
the  following  energy  savings  would 
result  for  each: 
Level  1—0.52  Quad 
Level  2—1.28  Quads 
Level  3— 3  13  Quads 

The  Department  finds  that  eat±  of  tie 
increased  standards  lex'els  considered 
above  wouJd  result  in  a  signifkanl 
conservation  of  energy. 

4.  Economic  Justification 

A.  Economic  impact  on 
manufacturers  and  consumers.  The  per- 
unit  increased  cost  to  ir.anufacturers  to 
meet  the  level  1  efficiency  is  S2.1 5,  to 
meet  levels  2  and  3  the  manufacturers' 
cost  increases  are  S3. 65  and  $10.25, 
respectively.  See  Technical  S^ipport 
Document,  Table  1  4. 

At  those  ievels  of  efficiency,  the 
incremental  consumer  price  increases 
are  $3.76.  S6.39  and  S19.37  for  standard 
levels  13.  respectively.  See  Technical 
Support  Document,  table  4.1. 

The  pCT-umt  reduction  in  annual  cost 
of  operation  (energy  expense)  at  level  1 
is  $1.81,  standard  level  2  would  reduce 
energy  expenses  by  S2.95  and  standard 
level  3  by  S5.71.  See  Technical  Support 
Document,  Table  4  1. 

The  Lawrence  BerkeW  Laboratarv- 
Manufacturer  Impact  Mode!  results  for 
television  sots  show  that  the 


prolatypical  manuiactuier  has  a 
negative  return  on  equity  of  1.9  percenl 
in  the  absence  of  standards  and  that 
standards  cause  si^^  but  furtlier 
reductions  in  both  short-  aod  lor^f  run 
return  on  ©qnity.  Stand«ffd  ievels  1 
through  3  are  protected  lo  produce 
negative  sborl-run  return  on  equitvs  of 
2.0  percent,  2.0  percent  and  3.3  percent, 
respectively.  Long-run  return  on  equitys 
are  preceded  to  be  negative  1 .9  percent, 
ZJi  percent  and  2.2  [jerceiit, 
respectively.  See  Technical  Support 
Document,  Tables  5.1  and  5.2. 

Most  financial  data  of  the  type  needed 
to  characterize  the  protot\'p»caJ 
manufacturer  are  generally  not  available 
because  most  real  firms  are  subsidiaries 
or  divisions  of  larger  parent  companies. 
Hence,  DOE  assumes  that  the 
prototypical  firm  has  largely  the  same 
financial  characteristics  ie.g.  debl-equilv 
ratio,  interest  rale  on  debt,  etc.]  as 
parent  firms.  Financial  data  for  the 
parent  firms  are  based  on  pubhcfy 
availai>le  sources  such  as  Securities  and 
Exchange  Comimission  lOK  reports  and 
company  annual  reports. 

B.  Life-cycle  cost  and  net  present 
value.  A  life-cycle  cost  is  calculated  for 
a  unit  meeting  each  of  the  candidate 
standard  Ineis.  For  color  tele\  ision 
sets,  hJe-cycle  costs  at  all  standard 
levels  are  less  than  the  baseline  unit  Of 
the  three  candidate  standcird  levels,  a 
imil  meeting  lerei  3  has  the  lowest 
consumer  life-cycle  cost.  See  Technical 
Support  Etocument.  Table  4.1. 

However,  other  than  at  the  ma\  ted» 
level,  conKumers  do  not  purchase  units 
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of  the  same  efficiency.  At  each 
candidate  standard  level,  the 
Department  determines  the  average 
change  in  life-cycle  costs  by  considering 
only  those  consiimers  who  are  being 
forced  by  the  standard  to  move  from  a 
lower  efficiency  unit  to  one  which  just 
meets  the  standard  level  being 
considered.  This  is  done  by  assuming  in 
the  base  case  a  distribution  of  purchases 
of  units  meeting  the  efficiencies  of  the 
various  standard  levels.  The  base  case 
disthbution  is  based  on  the  distribution 
of  current  sales  as  a  function  of 
efficiency.  As  each  standard  level  is 
examined,  the  change  in  life-cycle  cost 
reported  is  the  average  change  only  for 
affected  consumers.  Under  this  scenario, 
standard  level  1  would  cause  reductions 
in  life-cycle  costs  for  the  average 
consumer  of  $10.97,  standard  level  2 
would  reduce  average  life-cycle  costs  by 
S14.52,  and  standard  level  3  by  $24.06. 
The  lower  hfe-cycle  costs  indicate  that 
no  standard  level  would  cause  any 
economic  burden  on  the  average 
consumer.  See  Technical  Support 
Document,  Table  4.2. 

While  DOE  examined  the  effect  of 
different  discount  rates  (4,  6,  and  10 
percentj  on  the  life-cycle  cost  curves 
and  generally  found  little  impact,  the 
Department  did  not  consider  higher 
discount  rates,  since  such  rates  would 
be  beyond  the  range  of  real,  after-tax 
rates  that  consumers  would  likely  face 
in  financing  the  purchase  of  television 
sets.  Sim.ilarly.  DOE  did  not  consider 
different  energy  prices,  including 
regional  prices,  in  the  life-cycle  cost 
analysis.  Since  any  standard  is  to  be  a 
national  standard,  EXDE  believed  that 
national  average  energy  prices  were 
appropriate. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  standard  level  1  would 
produce  a  net  present  value  of  $0.64 
billion  to  consumers.  The  corresponding 
net  present  values  for  levels  2  and  3  are 
$1  35  biUion  and  $1.67  billion, 
respectively.  See  Technical  Support 
Document,  Table  3.6. 

C.  Energy  sa\'ings.  As  indicated  above, 
standards  will  result  in  significant 
savings  of  electricity  consumption  for 
television  sets. 

D.  Lessening  of  utility  or  performance 
of  products.  As  indicated  above,  EXDE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  television  sets. 

E.  Impact  of  lessening  of  competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  of  the  nation  to  save  energy. 
Television  sets  use  electricity  directly. 
In  1987,  21  percent  of  residential  sector 


source  electricity  (or  0.22  quads)  was 
accounted  for  on  a  national  basis  by 
television  sets. 

In  addition,  decreasing  future  energy 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  See  Technical 
Support  Document,  Appendix  D  of 
Volume  A.<e  Decreases  in  air  pollution 
will  occur  for  sulfur  oxides  (listed  in 
equivalent  weight  of  sulfur  dioxide,  or 
SOi).  For  television  sets  at  standard 
level  1.  over  the  years  1996  to  2030,  the 
total  estimated  SO2  reduction  would  be 
120,000  tons.  During  this  time  period, 
the  peak  annual  reduction  of  SOj 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.07  percent.  For  standard 
levels  2  and  3,  the  reductions  are 
261.000  tons  and  599.000  tons, 
respectively.  The  highest  peak  aruiual 
reduction  of  these  levels  is  0.29  percent. 

Standards  will  also  result  in  a 
decrease  in  nitrogen  dioxide  (NO2) 
emissions.  For  standard  level  1,  over  the 
years  1996  to  2030,  the  total  estimated 
NO2  reduction  would  be  99,000  tons. 
During  this  time  period,  the  peak  annual 
reduction  of  NO2  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  the  United  States  is  0.07  percent.  For 
standard  levels  2  and  3,  the  reductions 
are  225,000  tons  and  528,000  tons, 
respectively.  The  highest  peak  annual 
reduction  of  these  levels  is  0.29  percent. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
(CXDz)  emissions.  For  standard  level  1. 
over  the  years  1996  to  2030,  the  total 
estimated  COj  reduction  would  be  43 
miUion  tons.  During  this  time  period, 
the  peak  annual  reduction  of  CO2 
emissions  that  are  expected  to  be 
emitted  by  power  plants  in  the  United 
States  is  0.07  percent.  For  standard 
levels  2  and  3,  the  reductions  are  108 
million  tons  and  263  million  tons, 
respectively.  The  highest  peak  armual 
reduction  of  these  levels  is  0.29  percent. 

Decreasing  future  electricity  demand 
is  also  likely  to  result  in  reductions  in 
the  demand  for  oil  used  in  electricity 
generation.  Because  virtually  all  sources 
of  oil,  on  the  margin,  are  foreign,  any 
reductions  in  oil  demand  are  likely  to  be 
reflected  in  reductions  in  oil  imports. 
For  standard  level  1.  the  estimated 
decrease  in  oil  imports  is  8.86  million 
barrels  over  the  years  1996  to  2030.  For 
standard  levels  2  and  3,  the  reductions 
in  oil  imports  are  estimated  to  be  22.05 
and  53.88,  respectively. 

5.  Conclusion 

Section  325(1)(2)(A)  of  the  Act 
specifies  that  the  Department  must 
consider,  for  amended  standards,  those 


"•  See  footnote  37. 


standards  that  "achieve  the  maximum 
improvement  in  energy  efficiency  which 
the  Secretary  determines  is 
technologically  feasible  and 
economically  justified."  Accordingly, 
the  Department  first  considered  the  max 
tech  level  of  efficiency,  i.e.,  standard 
level  3  for  amended  television  set 
standards. 

Of  the  standard  levels  analyzed,  level 
3  will  save  the  most  energj'  (3.13  quads 
between  1996  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  all  television  sets  will  have 
reduced  standby  power  and  reduced 
white/black  screen  power. 

After  carefully  considering  the 
analysis,  the  Department  is  establishing 
a  standard  for  television  sets.  The 
Department  concludes  that  standard 
level  3  for  television  sets  saves  a 
significant  amount  of  energy  and  is 
technologically  feasible  and 
economically  justified. 

There  would  be  significant  energy 
savings  at  this  level  of  efficiency.  During 
the  period  1996-2030,  these  savings  are 
calculated  to  be  3.13  quads  of  primary' 
energy.  In  addition,  the  standard  could 
have  a  positive  effect  on  the 
environment  by  reducing  the  emissions 
of  NOj  and  SO2  by  528.000  tons  and 
599,000  tons,  respectively,  or  by  as 
much  as  0.29  percent  each  by  the  year 
2030.  Furthermore,  the  standard  will 
reduce  emissions  of  CO2  by  263  million 
tons,  or  0.29  percent,  over  the  forecast 
period. 

The  technologies  that  are  necessary  to 
meet  this  standard  are  presently 
available.  The  Department  finds  the 
level  to  be  economically  justified.  The 
consumer  payback  of  this  standard  level 
is  3.5  years,  which  compares  favorably 
with  the  12-year  product  life.  This 
standard  has  the  lowest  life-cycle  cost 
and  is  expected  to  result  in  a  reduction 
in  life-cycle  cost  of  appro.ximately  $24. 
Additionally,  the  standard  is  expected 
to  have  only  a  slight  reduction  in  the 
prototypical  manufacturer's  return  on 
equity  of  negative  1.9  percent.  Since  this 
standard  does  not  involve  substantial 
redesign  or  retooling,  the  Department 
expects  that  it  will  not  have  negative 
impacts  on  smaller  competitors. 

V.  Environmental,  Regulatory  Impact, 
Takings  Assessment,  Federalism,  and 
Regulatory  Flexibility  Reviews 

The  Department  has  reviewed  today's 
proposed  action  in  accordance  with  the 
Department's  obligations  under: 

•  The  National  Environmental  Fohcy 
Act  (42  U.S.C.  4321  et  seq.),  the  Council 
on  Environmental  Quality  regulations 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  parts  1500-1508).  and  the 
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Department's  regulations  for  compliance 
with  the  National  Environmental  Policy 
Act  (10  CFR  part  1021); 

•  Executive  Order  12866  (58  f  R 
51735.  October  4,  1993)  vt-hich  pertains 
to  agency  review  of  the  impact  of 
Federal  regulations; 

•  Executive  Order  12630  (53  FR  8859. 
March  18,  1988)  which  pertains  to 
agency  consideration  of  Federal  actions 
that  interfere  with  constitutionally 
protected  property  rights; 

•  Executive  Order  12612  (52  FR 
41685,  October  30,  1987)  which  pertains 
to  agency  consideration  of  Federal 
actions  that  would  have  a  substantial 
direct  effect  on  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  and  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  and 

•  The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  which  requires,  in 
part,  that  an  agency  prepare  an  initial 
regulatory  flexibility  analysis  for  any 
proposed  rule  unless  it  determines  that 
the  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  In  the  event 
that  such  an  analysis  is  not  required  for 
a  particular  rule,  the  agency  must 
publish  a  certification  and  explanation 
of  that  determination  in  the  Federal 
Register. 

a.  Environmental  Review 

The  Department  prepared  an 
Environmental  Assessment  (DOE/EA- 
0819}  on  the  proposed  standards 
pursuant  to  the  National  Environmental 
Policy  Act,  42  U.S.C.  4321  et  seq..  and 
the  implementing  regulations  of  the 
Council  on  Environmental  Quahty  (40 
CFR  parts  1500-1508).  The 
Environmental  Assessment  addresses 
the  possible  incremental  environmental 
effects  attributable  to  the  application  of 
the  proposed  standards  to  the  design  of 
the  eight  types  of  covered  products: 
Room  air  conditioners,  water  heaters, 
direct  heating  equipment,  mobile  home 
furnaces,  kitchen  ranges  and  ovens,  pool 
heaters,  fluorescent  lamp  ballasts,  and 
television  sets. 

A  Finding  of  No  Significant  Impact 
was  issued  December  1992  and  is  being 
published  elsewhere  in  today's  Federal 
Register.  Publishing  the  finding  has 
been  delayed  along  with  the  proposed 
rulemaking  due  to  difficulties  in 
resolving  issues  and  coordinating  with  a 
related  rulemaking.  The  Finding  of  No 
Significant  Impact  concludes  that  the 
proposed  standards  would  result  in  no 
significant  environmental  impacts  and 
that  an  environmental  impact  statement 
is  not  required. 


The  Environmental  Assessment  is 
published  within  the  Technical  Support 
Document  and  is  available  at  the  DOE 
Freedom  of  Information  Reading  Room 
at  the  address  provided  at  the  begirming 
of  this  notice. 

b.  Regulatory  Impact  Review 

Executive  Order  12866  (58  FR  51735. 
October  4.  1993)  directs  that,  in 
proposing  a  significant  regulatory 
action,''^  an  agency  perform  a  regulatory 
analysis.  Such  an  analysis  presents 
major  alternatives  to  the  regulation  that 
could  achieve  substantially  the  same 
regulatory  goal  at  lower  cost,  as  well  as 
a  description  of  the  costs  and  benefits 
(including  potential  net  benefits)  of  the 
proposed  rule. 

The  Department  has  determined  that 
this  proposed  rule  is  a  "significant 
regulatory  action."  Accordingly,  the 
draft  regulatory  action  has  been 
prepared  and  submitted  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  has  reviewed 
the  draft  regulatory  action  under 
Executive  Order  12866. 

The  regulatory  review  of  the  draft 
regulatory  action  is  summarized  below. 
This  summary  focuses  on  the  major 
alternatives  considered  in  arriving  at  the 
proposed  approach  to  improving  the 
energy  efficiency  of  consumer  products. 
The  reader  is  referred  to  the  complete 
draft  "Regulatory  Impact  Analysis," 
which  is  contained  in  the  Technical 
Support  Document,  available  as 
indicated  at  the  beginning  of  this  notice. 
It  consists  of:  (1)  A  statement  of  the 
problem  addressed  by  this  regulation, 
and  the  mandate  for  government  action; 
(2)  a  description  and  analysis  of  the 
feasible  pohcy  alternatives  to  this 
regulation;  (3)  a  quantitative  comparison 
of  the  impacts  of  the  alternatives;  and 
(4)  the  economic  impact  of  the  proposed 
standard. 

It  should  be  noted  at  the  outset  that 
none  of  the  alternatives  that  were 
examined  for  these  eight  products  saved 
as  much  energy  as  the  proposed  rule. 
Also,  most  of  the  alternatives  would 
require  that  enabling  legislation  be 
enacted,  since  authority  to  carry  out 


<'  "Significant  regulatory  action"  means  any 
regulatory  action  that  is  likely  to  result  in  a  rule  that 
may:  (1)  Have  an  annual  effect  on  the  economy  of 
$100  million  or  more  or  adversely  affect  in  a 
material  v»ay  the  economy,  a  sector  of  the  economy. 
productivity,  competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local,  or  tribal 
governments  or  communities:  (2)  Create  a  serious 
inconsistency  or  otherwise  intefere  with  an  action 
taken  or  planned  by  another  agency;  (3)  Materially 
alter  the  budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  Issues  arising  out  of  legal  mandates, 
the  President's  priorities,  or  the  principles  set  forth 
in  this  Executive  order. 


those  alternatives  does  not  presently 
exist. 

Alternatives  for  Achie\'ing  Consumer 
Product  Energy  Conservation 

Six  major  alternatives  were  identified 
by  DOE  as  representing  feasible  policy 
alternatives  for  achieving  consumer 
product  energy  efficiency.  These 
alternatives  include: 

•  No  New  Regulatory  Action 

•  Informational  Action 
— Product  labeling 

— Consumer  education 

•  Prescriptive  Standards 

•  Financial  Incentives 
— Tax  credits 

— Rebates 

•  Voluntary  Energy  Efficiency  Targets 

•  The  Proposed  Approach 
(Performance  Standards) 

Each  alternative  has  been  evaluated  in 
terms  of  its  abihty  to  achieve  significant 
energy  savings  at  reasonable  costs,  and 
has  been  compared  to  the  effectiveness 
of  the  proposed  rule. 

If  no  new  regulatory  action  were 
taken,  then  no  new  standards  would  be 
implemented  for  these  eight  products. 
This  is  essentially  the  "base  case"  for 
each  apphance.  In  this  case,  between 
the  years  1996  and  2030  there  would  be 
expected  energy  use  of  443.6  quads  of 
primary  energy,  with  no  energy  savings 
and  a  zero  net  present  value. 

Several  alternatives  to  the  base  case 
can  be  grouped  under  the  heading  of 
informational  action.  They  include 
consumer  product  labeling  and  the 
Department's  public  education  and 
information  program.  Both  of  these 
alternatives  are  mandated  by  the  Act. 
One  base  case  alternative  would  be  to 
estimate  the  energy  conservation 
potential  of  enhancing  these  programs. 
To  model  this  possibility,  the 
Department  assumed  that  market 
discount  rates  would  be  lowered  by  5 
percent  for  purchasers  of  these  eight 
products.  This  resulted  in  energy 
savings  equal  to  1.7  quads,  with 
expected  consumption  equal  to  441.8 
quads.  The  net  present  value  is 
estimated  to  be  $2.7  bilUon. 

Another  method  of  setting  standards 
would  entail  requiring  that  certain 
design  options  be  used  on  each  product, 
i.e..  prescriptive  standards.  For  these 
eight  products,  prescriptive  standards 
are  assumed  to  be  implemented  as 
standards  at  one  level  below  the 
performance  standards.  The  lower 
standards  level  entails  slightly  smaller 
expenditures  for  tooling  and  purchased 
parts.  Consequently,  the  economic 
impacts  that  are  expected  before  the 
implementation  date  should  be  slightly 
smaller  for  prescriptive  standards.  This 
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rpsuhed  in  energy  consumption, 
between  1996  and  2030,  of  389.2  quads, 
and  savings  of  54.3  quads.  The  net 
present  value,  in  1990  dollars,  was 
S92. 3  billion. 

Various  financial  incentive 
alternatives  were  tested.  These  included 
tax  credits  and  rebates  to  consumers,  as 
well  as  tax  credits  to  manufacturers.  The 
tax  credits  to  consumers  were  assumed 
to  be  15  percent  of  the  increased 
expense  for  higher  energy  efficiency 
features  of  these  appliances,  while  the 
rebates  were  assumed  to  be  15  percent 
of  the  increase  in  equipment  prices.  The 
tax  credits  to  consumers  showed  a 
change  from  the  base  case,  saving  3.7 
quads  with  a  net  present  value  of  S6.0 
billion.  Consumer  rebates  showed  more 
sizable  changes;  they  would  save  4.5 
quads  with  a  net  present  value  of  $8. 1 
billion. 

Another  financial  incentive  that  was 
considered  was  tax  credits  to 
manufacturers  for  the  production  of 
energy -efRcient  models  of  these  eight 
appliances.  In  this  scenario,  an 
investment  lax  credit  of  20  percent  was 
assumed.  The  tax  credits  to 
manufacturers  had  almost  no  effect;  the 
energy  consumption  estimates  are  442.8 
quads  with  savings  equal  to  0.7  quad, 
and  a  net  present  value  equal  to  SO. 8 
billion. 

The  impact  of  this  scenario  is  so  small 
because  the  investment  tax  credit  was 
applicable  only  to  the  tooling  and 
machinery  costs  of  the  firms.  The  firms' 
fixed  costs  and  most  of  the  design 
improvements  that  would  likely  be 
adopted  to  manufacture  m.ore  efficient 
versions  of  these  products  would 
involve  purchased  parts.  Expenses  for 
purchased  parts  would  not  be  eligible 
for  an  investment  tax  credit. 

Two  scenarios  of  voluntary  energy 
efficiency  targets  were  examined.  In  the 
first  one.  the  proposed  energy 
( or.servation  standards  were  assumed  to 
be  voluntarily  adopted  by  all  the 
relevant  manufacturers  in  5  years.  In  the 
second  scenario,  the  proposed  standards 
were  ass'umed  to  be  adopted  in  10  years. 
In  these  scenarios,  the  5-year  delay 
would  result  in  energy  consumption  by 
these  appliances  of  388.0  quads,  energy 
savings  of  55.2  quads,  and  a  net  present 
value  of  S97.1  bilhon;  the  10-year  delay 
would  result  in  398.4  quads  of  energy 
being  consumed.  44.8  quads  being 
saved,  and  a  net  present  value  of  S76.6 
billion. 

These  scenarios  assume  that  there 
would  be  universal  voluntary  adoption 
of  the  energy  conservation  standards  by 
these  appliance  manufacturers,  an 
assumption  for  which  there  is  no 
reasonable  assurance. 


Lastly,  all  of  these  alternatives  must 
be  gauged  against  the  performance 
standards  that  are  being  proposed  in 
this  notice.  Such  performance  standards 
would  result  in  energy  consumption  of 
the  eight  appliances  to  total  an 
estimated  379.4  quads  of  primary  energy 
over  the  1996-2030  time  period. 
Savings  would  be  64.1  quads,  and  the 
net  present  value  would  be  an  expected 
S108. 7  bilhon. 

As  noted  at  the  beginning  of  this 
section,  none  of  the  alternatives  that 
were  considered  for  these  products 
would  save  as  much  energy  as  the 
proposed  rule. 

c.  "Takings"  Assessment  Review 

Executive  Order  12630  (53  FR  8859, 
March  18. 1988)  directs  that,  in 
proposing  a  regulation,  an  agency 
conduct  a  "takings"  review.  Such  a 
review  is  intended  to  assist  agencies  in 
avoiding  unnecessary  takings  and  help 
such  agencies  account  for  those  takings 
that  are  necessitated  by  statutory 
mandate. 

For  purposes  of  the  Order: 

"Policies  that  have  takings 
implications"  refers  to  Federal 
regulations,  proposed  Federal 
regulations,  proposed  Federal 
legislation,  comments  on  proposed 
Federal  legislation,  or  other  Federal 
policy  statements  that,  if  implemented 
or  enacted,  could  effect  a  taking,  such  as 
rules  and  regulations  that  propose  or 
implement  licensing,  permitting,  or 
other  condition  requirements  or 
limitations  on  private  property  use.  or 
that  require  dedications  or  exactions 
from  owners  of  private  property.*^ 

There  are  three  parts  of  tne  appliance 
standards  program  that  conceivably 
could  be  viewed  as  having  "takings 
implications."  These  are  testing  and 
certification  requirements,  the  impacts 
of  standard  levels,  and  possible  DOE 
testing  of  products  for  validation. 

Witri  regard  to  the  first  part,  namely, 
testing  and  certification,  the  Department 
believes  that  such  a  requirement, 
implementing  a  long-established 
statutory  mandate  in  a  maimer 
calculated  to  minimize  adverse 
economic  impacts,  does  not  constitute  a 
"taking"  of  private  property. 

Similarly,  the  Department's  possible 
validation  testing  does  not  constitute  a 
"taking"  within  limitations  described 
above. 

Lastly,  the  impact  of  standards  could 
be  viewed  by  some  as  a  "taking." 
Nevertheless,  the  Department  beUeves 
that  while  an  energy  conservation 
standard  may  limit  some  manufacturers 
in  the  range  of  appliance  efficiencies 
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they  can  produce,  such  narrowing  of  the 
energy  efficiency  range  does  not 
constitute  a  "taking"  in  the  sense 
described  above. 

In  short,  in  none  of  the  three  parts  of 
the  appliance  standards  program  does 
the  DeparLment  believe  that  the 
provisions  of  Executive  Order  12630 
pertain. 

d.  Federalism  Re\iew 

Executive  Order  12612  (52  FR  41685. 
October  30. 1987)  requires  that 
regulations  or  rules  be  reviewed  for  amy 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  Slates,  or  on  the 
distribution  of  power  and 
responsibiUties  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  regulation  or  a  rule. 

The  Department  finds  that  today's 
proposed  rule,  if  finalized,  will  not  have 
a  substantial  direct  effect  on  Slate 
governments.  State  regulations  that  may 
have  existed  on  these  eight  products 
were  preempted  by  the  Federal 
standards  established  in  the  National 
Appliance  Energy  Conservation  Act. 
States  could  petition  the  Departm.ent  for 
exemption  from  such  preemption,  and 
none  has  done  so.  Today's  Final  Rule 
has  no  added  effect  on  States.  Thus, 
based  on  the  foregoing,  the  Department 
finds  that  the  preparation  of  a 
Federalism  assessment  for  this 
rulemaking  is  not  warranted. 

The  Act  provides  for  subsequent  State 
petitions  for  exemption  from 
preemption,  which  necessarily  means 
that  the  determination  as  to  whether  a 
State  law  prevails  must  be  made  on  a 
case-by-case  basis  using  criteria  set  forth 
in  the  Act.  When  DOE  receives  such  a 
petition,  it  will  be  appropriate  to 
consider  preparing  a  federalism 
.  assessment  consistent  with  the  criteria 
in  the  Act. 

e.  Regulatory  Flexibility  Review 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  requires  an  assessment 
of  the  impact  of  regulations  on  small 
businesses.  Small  businesses  are 
defined  as  those  firms  within  an 
industry  that  are  privately  owned  and 
less  dominant  in  the  market. 

In  this  rulemaking,  eight  different 
products  and.  hence,  industries  are 
being  addressed.  Regulatory  flexibility 
issues  will  be  discussed  for  the 
industries  for  which  standards  are  being 
prescribed. 

First,  the  ene^rgy  conservation 
standard  on  those  room  air  conditioner 
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manufacturers  who  could  be  considered 
small  businesses  will  be  discussed. 

The  room  air  conditioner  industry  is 
characterized  by  three  firms  with  large 
market  shares  (accounting  for  nearly  75 
percent  of  sales)  and  numerous  firms 
sharing  the  remaining  one-quarter  of  the 
market. 

There  are  significant  differences 
among  the  major  firms.  For  this 
industry,  the  Department  has  learned 
that  average  cost  has  an  inverse 
relationship  to  firm  size.  Thus,  the 
industry  has  economies  of  scale,  and 
large  firms  (to  the  extent  that  their 
facilities  are  up-to-date)  have  lower 
average  costs  than  small  firms.  This  fact, 
coupled  with  increasing 
competitiveness  of  the  national  market, 
probably  accounts  for  the  continuing 
consolidation  that  has  been  occurring 
for  several  decades.  The  fact  that  the 
consolidation  has  been  producing  larger 
firms  strongly  corroborates  the  finding 
that  large  firms  have  a  cost  advantage. 

A  principal  implication  of 
consolidation  is  that  the  smaller  of  the 
firms  will  be.  on  average,  in  more 
danger  of  failing  or  being  bought  out 
than  will  the  large  firms.  Because  of  the 
greater  precariousness  of  smaller  firms, 
any  decrease  in  average  profitability  is 
more  likely  to  mean  the  difference 
between  success  and  failure  for  a 
smaller  firm. 

From  the  point  of  view  of 
competitiveness,  a  decrease  in  average 
profitability  could  speed  up  the  process 
of  consolidation,  producing  a  less 
competitive  industry,  while  an  increase 
in  average  profitability  could  help 
maintain  the  current  levels  of 
competition.  Either  effect  might  well  be 
temporary,  because,  in  the  long  nm.  the 
number  of  firms  should  be  determined 
by  the  industry's  cost  structure  and  by 
the  way  a  single  firm's  elasticity  of 
demand  relates  to  the  number  of 
competing  firms. 

VVnile  some  small  firms  have  more 
energy  efficient  models  than  larger 
firms,  and  while  some  have  more 
models  of  average  efficiency,  the  impact 
of  higher  efficiency  standards  on  small 
firms  is  hkely  to  be  mixed.  If  standards 
are  technologically  difficult  to  meet, 
however,  they  may  hurt  selected  smaller 
firms  the  most,  because  smaller  firms 
have  less  sophisticated  research  and 
development  capabilities. 

Secondly,  the  impact  of  the  energy 
conservation  standards  on  water  heater 
manufacturers  needs  to  be  addressed. 

Water  heater  manufacturing  firms  can 
be  divided  into  two  groups:  those  that 
compete  on  large  sales  volume  products 
and  those  that  compete  in  small, 
specialized  markets.  Small  firms  are 
generally  forced  to  specialize  in  small 


market  niches  that  offer  some  protection 
from  the  cost  advantage  that  large  firms 
hold  when  they  can  produce  in  volume. 
This  effect  can  even  be  observed  among 
the  major  producers,  in  the  tendency  of 
the  smaller  major  producers  to  produce 
somewhat  more  specialized  products. 

Just  like  the  room  air  condrtioner 
industry,  water  heater  manufacturing  is 
characterized  by  economies  of  scale  in 
production,  and  large  firms  generally 
tend  to  have  average  costs  that  are  lower 
than  those  of  small  firms. 

Although  larger  firms  have  a  cost 
advantage  because  of  economies  of 
scale,  the  very  small  firms  in  the  water 
heater  manufacturing  industry  have 
found  market  niches  in  which  to  survive 
profitably.  There  are  at  least  two  small 
firms  which  manufacture  standard 
electric  resistance  water  heaters.  In 
addition,  there  are  also  two  small  firms 
that  manufacture  heat  pump  water 
heaters.  Therefore,  if  a  very  stringent 
efficiency  standard  for  water  heaters  is 
mandated,  one  could  expect  that  given 
the  small  margins  in  the  industry,  some 
small  firms  may  have  to  leave  the 
market.  On  the  other  hand,  the  small 
firms  that  specialize  in  higher  efficiency 
models  (such  as  heat  pump  water 
heaters)  mav  experience  a  boom. 

The  small  firms  that  sell  niche 
products  such  as  heat  pump  water 
heaters  usually  find  that  these  markets 
have  higher  margins.  As  a  result,  it  is 
possible  that  small  firms  would  have  an 
easier  time  passing  through  increased 
variable  costs  that  result  from  standards, 
and  thus  may  be  more  positively 
affected  than  large  firms  by  standards. 
However,  this  prediction  should  be 
tempered  by  the  observation  that  if 
standards  are  technologically  difficult  to 
meet,  they  may  hurt  selected  smaller 
firms  the  most  since,  as  noted  above, 
smaller  firms  typically  have  less 
sophisticated  research  and  development 
capabilities. 

Thirdly,  the  direct  heating  equipment 
industry  must  be  considered.  This 
industry,  too.  is  characterized  by 
economies  of  scale  in  production,  with 
larger  firms  having  average  costs  that  are 
lower  than  those  of  smaller  firms.  Here, 
too.  there  has  been  continuing 
consolidation  over  the  past  several 
decades. 

The  same  points  raised  above  about 
the  implications  of  consolidation  and 
competitiveness  among  water  heater 
firms  pertain  to  manufacturers  of  direct 
heating  equipment  as  well. 

Next,  the  mobile  home  furnace 
industry  will  be  addressed.  In  this 
industry,  two  firms  supply  all  the  gas- 
fired  mobile  home  furnaces.  Since 
discussions  with  industry  sources 
revealed  that  the  market  shares  of  the 


two  firms  are  approximately  50  percent 
each,  the  Department  believes  that 
neither  is  a  small  firm  on  which 
standards  could  have  a  significant 
adverse  impact. 

The  characterization  of  the  kitchen 
ranges  and  oven  industry  (including 
microwave  ovens)  is  similar  to  those 
industries  previously  discussed.  This 
industry,  too,  displays  economies  of 
scale  in  production  and  increasing 
consolidation  as  the  larger  firms  have 
been  acquiring  smaller  ones  for  the  past 
few  decades. 

Since  many,  if  not  most,  of  the  energy 
conservation  standards  can  be  achieved 
without  significant  retooling  of  plant 
and  equipment,  it  is  probable  that  such 
standards  will  not  have  significant 
adverse  impacts  on  the  small  firms. 

The  pool  heater  industry,  too,  is 
characterized  by  economies  of  scale  in 
production,  with  the  consequent  price 
advantage  that  large  firms  have  over 
smaller  ones.  This  industry,  though,  is 
already  highly  concentrated,  and 
apparently  never  had  a  large  number  of 
firms.  Most  of  the  firms  manufacture 
gas-fired  pool  heaters  as  an  adjunct  to 
other  larger  lines  of  business,  eg,, 
boilers,  pool  and  swimming  equipment, 
etc.  It  appears  that  there  are  no  real 
niche  markets.  Nevertheless,  since  the 
proposed  standards  are  generally  not 
considered  to  be  technologically 
difficult  to  meet,  and  since  the  forecasts 
are  that  all  standard  levels  are 
profitable,  the  Department  does  not 
expect  significant  adverse  impacts  on 
small  firms. 

Another  industry  that  shares  the 
characterization  of  larger  firms  having 
cost  advantages  over  sm-nller  ones,  i.e., 
that  displays  economies  of  scale,  is  the 
fluorescent  lamp  ballast  industry.  Here, 
too,  there  has  been  continuing 
consolidation  over  time,  and  presently, 
three  firms  produce  90  percent  of  the 
market. 

Many  (if  not  most)  of  the  standard 
levels  considered  do  not  require 
significant  retooling  of  plant  and 
equipment.  In  fact,  much  of  the  industry 
is  currently  retooling  in  anticipation  of 
future  growth,  which  is  due  in  part  to 
demand  motivated  by  demand-side 
management  programs  of  electric  utiUty 
companies.  These  factors,  combined 
with  the  estimates  that  profitability  will 
be  higher  at  all  standard  levels,  imply 
that  there  wll  probably  not  be 
significant  adverse  impacts  on  small 
firms. 

Lastly,  the  impact  of  energy 
conservation  standards  on  the  television 
set  industry  is  discussed.  This  industry 
also  has  undergone  significant 
consolidation  over  the  past  few  decades. 
Presently,  as  with  most  of  the  other 


10528 


Federal  Register  /  Vol.  59.  No.  43  /  Friday.  March  4,  1994  /  Proposed  Rules 


industries  discussed  above,  the  larger 
firms  have  cost  advantages  over  the 
smaller  ones. 

Zemth  is  the  only  domestic  television 
set  maTiufacturer  located  in  the  U.S.. 
and  it  has  13  percent  of  the  market. 
Therefore,  there  really  cannot  be  any 
adverse  small  firm  impacts  since, 
domestically,  there  is  only  one  firm,  and 
it  is  not  small. 

In  view  of  the  foregoing,  the 
Department  has  determined  and  hereby 
certifies  pursuant  to  section  605fb)  of 
the  Regulatory  Flexibility  Act  that 
today's  action  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

In  conclusion,  for  each  of  these  eight 
industries,  the  Department  finds  that  the 
standard  levels  proposed  in  today's 
Proposed  Rule  will  not  "have  a 
signiOcant  economic  impact  on  a 
substantial  number  of  small  entities." 
and  it  is  not  necessary  to  prepare  a 
regulator.'  flexibility  analysis. 

VI.  Public  Comment  Procedures 

G  Participation  m  RdlemakJng 

The  Department  encourages  the 
maximum  level  of  public  participation 
possible  in  this  rulemaking.  Individual 
consumers,  representatives  of  consumer 
groups,  manufacturers,  associations. 
States  cr  other  governmental  entities, 
utilities,  retailers,  distributors, 
manufacturers,  and  others  are  urged  to 
submit  wTitten  statements  on  the 
p.'-oposal  The  Department  also 
encourages  interested  persons  to 
participate  in  the  public  hearing  to  be 
held  in  Washington.  DC.  at  the  time  and 
place  indicated  at  the  beginning  of  this 
notice. 

The  DOE  has  established  a  comment 
period  of  75  days  following  publication 
of  this  notice  for  persons  to  comment  on 
this  proposal.  All  public  comments 
received  and  the  transcript  of  the  public 
hearing  will  be  available  for  review  in 
the  DOE  Freedom  of  Information 
Reading  Room. 

h   Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views  or 
arguments  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
submitting  written  comments  are  set 
forth  at  the  beginning  of  this  notice  and 
below. 

Comments  (with  10  copies)  should  be 
labeled  both  on  the  envelope  and  on  the 
documents.  "Eight  Products  Rulemaking 
(Docket  No.  EE-RM-90-201)."  and  must 
be  received  by  the  date  specified  at  the 
beginning  of  this  notice.  10  copies  are 
requested  to  be  submitted.  Additionally. 


the  Department  would  appreciate  an 
electronic  copy  of  the  comments  to  the 
extent  possible.  The  Department  is 
currently  using  WordPerfect tm  5.1.  All 
comments  received  by  the  date  specified 
at  the  begiiming  of  this  notice  and  other 
relevant  information  will  be  considered 
by  DOE  before  final  action  is  taken  on 
the  proposed  regulation. 

All  written  comments  received  on  the 
proposed  rule  will  be  available  for 
pubhc  inspection  at  the  DOE  Freedom 
of  Information  Reading  Room,  as 
provided  at  the  beginning  of  this  notice. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11.  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential  and  exempt  by  law  from 
pubhc  disclosure  should  submit  one 
complete  copy  of  the  document  and  10 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  will 
make  its  own  determination  with  regard 
to  the  confidential  status  of  the 
information  or  data  and  treat  it 
according  to  its  determination. 

Factors  of  interest  to  DOE.  when 
evaluating  requests  to  treat  information 
as  confidential,  include:  (1)  A 
description  of  the  item;  (2)  an  indication 
as  to  whether  and  why  such  items  of 
information  have  been  treated  by  the 
submitting  party  as  confidential,  and 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (3)  whether  the 
information  is  generally  known  or 
available  from  other  sources;  (4) 
whether  the  information  has  previously 
been  available  to  others  without 
obligation  concerning  its 
confidentiality:  (5)  an  explanation  of  the 
competitive  injur)'  to  the  submitting 
person  that  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 

c.  Public  Hearing 

1.  Procedure  for  Submitting  Requests  to 
Speak 

The  time  and  place  of  the  public 
hearing  are  indicated  at  the  beginning  of 
this  notice.  The  Department  invites  any 
person  who  has  an  interest  in  these 
proceedings,  or  who  is  a  representative 
of  a  group  or  class  of  persons  having  an 
interest,  to  make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation  at  the  public  hearing.  Such 
requests  should  be  labeled  both  on  the 
letter  and  the  envelope.  "Eight  Products 
Rulemaking  (Docket  No.  EE-RM-90- 
201)."  and  should  be  sent  to  the 


address,  and  must  be  received  by  the 
time  specified,  at  the  beginning  of  this 
notice.  Requests  may  be  hand-delivered 
or  telephoned  in  to  such  address 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m..  Monday  through  Friday,  excepT 
Federal  holidays. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and,  if  appropriate,  state  why  he  or  she 
is  a  proper  representative  of  the  group 
or  class  of  persons  that  has  such  an 
interest,  and  give  a  telephone  number 
where  he  or  she  may  be  contacted.  Each 
person  selected  to  be  heard  vyill  be  so 
notified  by  DOE  as  to  the  approximate 
tim.e  they  will  be  speaking. 

Each  person  selected  to  be  heard  is 
requested  to  submit  an  advance  copy  of 
his  or  her  statement  prior  to  the  hearing 
as  indicated  at  the  beginning  of  this 
notice.  In  the  event  any  persons  wishing 
to  testify  cannot  meet  this  requirement, 
that  person  may  make  alternative 
arrangements  in  advance  by  so 
indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  Hearing 

The  Department  reserves  the  right  to 
select  the  persons  to  be  heard  at  the 
hearing,  to  schedule  the  respective 
presentations,  and  to  establish  the 
procedures  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
is  limited  to  15  minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiar>-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements 
at  each  day  of  the  hearing,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement,  subject  to  time  limitations. 
The  rebuttal  statement  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made.  The  official  conducting  the 
hearing  will  accept  additional 
comm.ents  or  questions  from  those 
attending,  as  time  permits  Any 
interested  person  may  submit,  to  the 
presiding  official,  written  questions  to 
be  asked  of  any  person  making  a 
statement  at  the  hearing.  The  presiding 
official  will  determine  whether  the 
question  is  relevant,  and  whether  time 
limitations  permit  it  to  be  presented  for 
answer. 

Further  questioning  of  speakers  will 
be  permitted  by  DOE.  The  presiding' 
official  will  afford  any  interested  person 
an  opportunity  to  question  other 
interested  persons  who  made  oral 
presentations,  and  employees  of  the 
United  States  who  have  made  written  or 
oral  presentations  with  respect  to 
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disputed  issues  of  material  fact  relating 
to  the  proposed  rule.  This  opportunity 
will  be  afforded  after  any  rebuttal 
statements,  to  the  extent  that  the 
presiding  official  determines  that  such 
questioning  is  likely  to  result  in  a  more 
timely  and  effective  resolution  of  such 
issues.  If  the  time  provided  is 
insufficient,  DOE  will  consider 
affording  an  additional  opportunity  for 
questioning  at  a  mutually  convenient 
time.  Persons  interested  in  making  use 
of  this  opportunity  must  submit  their 
request  to  the  presiding  official  no  later 
than  shortly  after  the  completion  of  any 
rebuttal  statements  and  be  prepared  to 
state  specific  justification,  including 
why  the  issue  is  one  of  disputed  fact 
and  how  the  proposed  questions  would 
expedite  their  resolution. 

Any  further  procedural  rules 
regarding  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
official. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
.will  be  retained  by  DOE  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room 
as  provided  at  the  beginning  of  this 
notice.  Any  person  may  purchase  a  copy 
of  the  transcript  from  the  transcribing 
reporter. 

d  Issues  Requested  for  Comment 

As  discussed  above  in  today's  notice, 
DOE  has  identified  a  number  of  issues 
where  comments  are  requested.  These 
issues  include,  but  are  not  limited  to, 
the  following: 

•  The  baseline  units  and  the  base 
cases; 

•  Consideration  of  incremental 
impacts  of  various  standard  levels; 

•  Market  share  elasticities; 

•  Usage  elasticities,  i.e..  rebound 
effect; 

•  Appropriate  discount  rates, 
including  those  for  residential  and 


commercial  consumer  analyses  (life- 
cycle  cost  and  LawTence  Berkele)^ 
Laboratory-Residential  Energy  Model) 
and  the  use  of  a  social  discount  rate 
(Lawrence  Berkeley  Laboratory- 
Residential  Energy  Model); 

•  Energy  price  forecasts; 

•  The  characterization  of  prototypical 
firms  for  the  manufacturer  impact 
analysis  (Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model); 

•  Efficiency  forecasts  for  these 
products; 

•  Any  lessening  of  product  utility 
resulting  from  the  addition  of  the  design 
options  identified; 

•  The  effects  on  forecasts  due  to  the 
use  of  national  average  energy  prices 
and  usage  rates; 

•  The  effects  of  standards  on 
manufacturers'  incentives  to  develop 
innovative  products  and  product 
features; 

•  Any  uncertainties  in  modeling, 
especially  with  regard  to  product  usage, 
e.g.,  changes  in  usage  rates  as  showTi  by 
survey  data  or  changes  in  usage  of 
features; 

•  Location  of  water  heaters  with 
respect  to  conditioned  space; 

•  Lifetimes  of  appliances; 

•  Maintenance  costs  and  failure  rates 
of  appliances  and  components; 

•  The  possible  expansion  of  DOE's 
economic  analysis  to  include  the 
variable  effects  of  standards  on 
identifiable  sub-groups  of  consumers, 
and/or  the  incremental  effects  of 
standards  relative  to  lower  or  higher 
standard  levels:  and 

•  Possible  modifications  or 
alternatives  to  LBL's  Manufacturer 
Impact  Model. 

Many  of  these  issues  are  not  unique 
to  this  proposed  rule  and  some,  such  as 
discount  rates  and  modifications  of  the 
Lawrence 'Berkeley  Laboratory 
Manufacturer  Impact  Model,  have  been 
raised  in  previous  DOE  public  notice 
under  the  appliance  conservation 


standards  program  or  by  public 
comments  on  these  notices.  Those 
issues  and  the  possible  expansion  of 
DOE's  economic  analysis  in  several 
areas  were  raised  in  DOEs  Advance 
Notice  of  Proposed  Rulemaking 
Regarding  Energy  Conservation 
Standards  for  Three  Types  of  Consumer 
Products,  published  on  September  8, 
1993  (58  FR  47326).  DOE  hopes  that  its 
conclusions  in  these  areas  for  this 
rulemaking  will  serve  as  the  basis  for 
the  development  and  promulgation  of 
future  appliance  conservation 
standards,  unless  conmients  in  future 
rulemakings  make  a  persuasive  case  to 
the  contrary. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington.  DC,  December  15. 
1993. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Fene\%-able  Energy 

For  the  reasons  set  forth  in  the 
preamble  part  430  of  chapter  II  of  title 
10,  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 

below 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  6291-6309. 

2.  Section  430.32  is  amended  by 
revising  paragraphs  (b),  (d),  (e).  and  (i) 
through  (m)  to  read  as  follows: 

§  430.32    Energy  conservation  standards 

and  ettective  dates. 


(b)  Room  air  conditioners. 


Product  class 


Energy  efficieficy  ratio,  eWec- 
tjve  as  of 


Janua 


iua7  1, 
1990 


1. 

[3  years  atler 
puMcatien  of 

Final  Rule) 

8.0 

11.1 

8.5 

10.3 

9.0 

11.0 

8.8 

11.1 

8.2 

9.6 

8.0 

10.7 

8.5 

9.9 

8.5 

107 

8.5 

10.8 

8.2 

9.3 

8.5 

108 

8.0 

10.4 

1.  Without  reverse  cycle  and  with  louvered  sides  less  than  6,000  Btu 

2.  Without  reverse  cycle  and  with  louvered  sides  6,000  to  7,999  Btu  

3.  Without  reverse  cycle  and  with  louvered  sides  8,000  to  13.999  Btu 

4.  Without  reverse  cycle  and  with  louvered  sides  14,000  to  19.999  Btu  

5.  Without  reverse  cycle  and  with  louvered  sides  20.000  and  more  Btu 

6  Without  reverse  cycle  and  without  louvered  sides  less  than  6X)00  Btu  .... 

7.  Without  reverse  cycie  and  without  louvered  sides  6,000  to  7,999  Btu  

8.  Without  reverse  cycle  and  without  louvered  sides  8.000  to  13,999  Btu  ... 

9.  Without  reverse  cycie  and  without  louvered  sides  14.000  to  19,999  Btu  . 

10.  Without  reverse  cycie  and  without  louvered  sides  20,000  arxj  more  Btu 

11.  With  reverse  cycle,  and  with  louvered  sides  

12.  With  reverse  cycle,  without  louvered  sides  
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(d)  Water  heaters. 


Product  class 

Energy  factor,  eflective  as  of 

January  1,  1990 

Apnl  15.  1991 

(3  years  after  publication  of  Final  Rule] 

1.  Gas  

7    '^;?<^  ln<itantAnftOLis 

0.62— (.001 9xRated   Storage   Vol- 
ume in  gallons). 
MA                   

0.62— (.001 9xRated  Storage  Vol- 
ume in  gallons). 

0.62— (.0019xRated  Storage  Vol- 
ume in  gallons). 

0.59— (.00i9xRated  Storage  Vol- 
ume in  gallons) 

0.93— (.00i32xRated  Storage  Vol- 
ume in  gallons). 

0.64— (.001 7xMeasured  Storage  Volume 

in  gallons). 
0.75. 

3  Oil  

4  Electric 

0.59— (.001 9xRated    Storage   Vol- 
ume in  gallons). 

0.95— (.001 32xRated  Storage  Vol- 
ume in  gallons). 

0.73— (.001 7xMeasured  Storage  Volume 

in  gallons). 
1.95— (.0011 7x Measured  Storage  Volume 

in  gallons). 

Note    Rated  Storage  Volume  equals  the  water  storage  capacity  of  a  water  heater,  m  gallons,  as  specified  by  the  manufacturer   Measured 
Storage  Volume  equals  the  water  storage  capacity  of  a  water  heater,  in  gallons,  as  measured  m  paragraph  6.1.1  of  the  test  procedure. 


(e)  Furnaces. 


Product  class 


Annual  fuel  uti- 
lization effi- 
ciency, effec- 
tive as  of  Jan- 
uary 1,  1992 


Annual  effi- 
ciency, effec- 
tive as  of  [3 

years  after 
publication  of 

Final  Rule) 


1.  Furnaces  (excluding  classes  noted  below) 

2  Gas-^ired  mobile  t>ome  furnaces  

3  Oti-Fired  mobii  home  furnaces 

4.  Small  furnaces  (other  than  furnaces  designed  solely  fof  installation  in  mobile  homes),  input  rate  less  ttian 

45,000  Btuhour  

5  Boilers  (excluding  gas  steam) 

6  Gas  s;eam  boilers   

'  Effective  as  o<  September  1.  1990. 


78 
'75 
'75 

78 

80 
75 


74.3 

74.7 


(i)  Direct  beating  equipment. 


Product  class 


Annual  fuel  uti- 
lization effi- 
ciency, effec- 
tive as  of  Jan- 
uary 1,  1990 


Annual  effi- 
ciency, effec- 
tive as  of  3 
years  after 
publication  of 
Final  Rule) 


I.  Gas  Aail  fan  type  up  to  42.000  Btu/hour 

2  Gas  wall  fan  type  over  42,000  Btu/bour 

3.  Gas  wall  gravity  type  up  to  10.0D0  Btu/hour  

4.  Gas  wal  gravity  rype  over  1 0.000  Btuhour  up  to  12.000  Btu/hour 

5.  Gas  Aail  gravity  r.pe  over  12,000  Btu/hour  up  to  15,000  Btu/hour 

6.  Gas  A3II  gravity  type  over  16,000  Btu/hour  up  to  19,000  Btu/hour 

7  Gas  wail  g'aviT/  r/pe  over  19.000  Btu/hour  up  to  27.000  Btu/hour 

8  Gas  wall  g^a.-^/  type  over  27.000  Btu/hour  up  to  46.000  Btu/hour 

9.  Gas  wa.i  g'a.ity  type  over  46.000  Btu/hour  , 

10.  Gas  «ocr  r,pe  up  to  37,000  Bta'hour  

II.  Gas  floor  r,pe  over  37,000  Btu/hour  

12.  Gas  'con-.  rype  up  to  1 8,000  Btu'hour  , 

13  Gas  roc-  type  over  1 8,000  Btu/hour  up  to  20.000  BtiVhouf 

■4   Gas  room  type  over  20,000  Btu/hour  up  to  27.000  Btu/hour 

15.  Gas  room  type  over  27.000  Btu/hour  up  46.000  Btu/hour 

16  Gas  room  type  over  46.000  Btu'hour  


73 
74 
59 
60 
61 
62 
63 
64 
65 
56 
57 
57 
58 
63 
64 
65 


72.2 
73.4 
67.7 
67.7 
67.9 
68.2 
73.6 
73.9 
74.2 
70.7 
70.0 
64.4 
69.9 
67.1 
71.2 
71.5 


(j)  Kitchen  ranges  and  ovens. 

Gas  kitchen  ranges  and  ovens  with  an 
electrical  supply  cord  shall  not  be 
equipped  with  a  constant  burning  pilot 
light  The  standard  is  effective  on 


January  1, 1990.  The  annual  energy  use 
of  a  kitchen  range  and  oven  shall  be  the 
sum  of  the  annual  energy  use  of  any  of 
the  following  components  incorporated 
into  the  kitchen  range  and  oven,  and 


shall  not  exceed  the  allowable  sum  of 
energy  usages  for  those  components 
listed  below. 
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Kitchen  range  and  oven  coniponent 


1.  Electric  ovens,  self-cieaning 

2.  Electric  overis,  r>on-set1-deaning 

3.  Gas  ovens,  self-cleantng 

4.  Gas  ovens,  non-self-cleaning 

5.  Microwave  ovens 

6.  Electric  cooktop.  coil  element  

7.  Electric  cooklop,  smooth  element 

8.  Gas  cooktop  


Anriual  erwgy  use, 

effective  as  of  [3 

years  after  publication 

of  Final  Rule] 


267  kWh 
218  kWh 
1.64  MMBtu 
1.14  MMBtu 
233  kWh 
260  kWh 
294  kWh 
1.71  MMBtu 


(k)  Pool  heaters. 


Product  class 

Thermal  efficiency  (per- 
cent), effective  as  of 
January  1,  1990 

Annual  efficierx:y  (per- 
cent), effective  as  of  [3 
years  after  publication -of 
Fina  Rule] 

Pool  heaters 

78 

82.2 

(1)  Television  sets. 


Product  class 


1 .  Color— Screen  size  of  1 3.0  to  33  inches 


Annual  energy  use — 
kWh/yr,  effective  as  of 
(3  years  after  publica- 
tion of  Final  Rule] 


20.5  +  6.1D 


Note:  D  equals  the  screen  size,  in  inches,  as  specified  by  the  manufacturer. 


(m)  Fluorescent  lamp  ballasts.  (1) 
Except  as  provided  in  paragraphs  (m)(2) 
and  (in)(3)  of  this  section,  each 
fluorescent  lamp  ballast  designed — 


(i)  To  operate  at  nominal  input 
voltages  of  120  or  277  volts; 

(ii)  To  operate  with  an  input  current 
frequency  of  60  Hertz;  and 


(iii)  For  use  in  connection  with  F32, 
F40,  F96,  or  F96HO  lamps;  shall  have  a 
power  factor  of  0.90  or  greater  and  shall 
have  a  ballast  efficacy  factor  not  less 
than  the  following: 


Product  class 


1.  One  F40  lamp 

2.  Two  F40  lamps  

3.  Two  F96  lamps  

4.  Two  F96HO  lamps 
5  Three  F40  lamps  ... 

6.  Four  F40  lamps  

7.  One  F32T8  lamp  .... 
8  Two  F32T8  lamps  .. 
9.  Three  F32T8  lamps 

10.  Four  F32T8  lamps  . 


Ballast 
input  volt- 
age 


120 
277 
120 
277 
120 
277 
120 
277 
120 
277 
120 
277 
120 
277 
120 
277 
120 
277 
120 
277 


Efficacy  factor,  effective  as  of 


January  1.  1990 


M.805 
'  1 .805 
n.060 
'  1 .050 
'  0.570 
'  0.570 
'  0.390 
'  0.390 
(2) 


(2) 


(=^) 
H 


[3  years  after 

publication  of 

Final  Rule] 


'2.50 

'2.50 

M.28 

M.28 

'0.72 

'0.72 

'0.50 

'0.50 

'0.87 

'0.87 

'0.67 

'0.67 

3.17 

3.17 

1.58 

1.58 

1.06 

1.06 

0.76 

0.76 


'  Applies  to  Ti2  lamps  only. 
2  Not  applicable 
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(2)  The  standards  that  are  effective 
January  1,  1990,  as  described  in 
paragraph  (m)(l)  of  this  section,  do  not 
apply  to: 

u)  A  ballast  which  is  designed  for 
dimming  or  for  use  in  ambient 
temperatures  of  0°F  or  less,  or 

(ii)  A  ballast  which  has  a  power  factor 
of  less  than  0.09  and  is  designed  for  use 


only  in  residential  building 
applications. 

(3)  The  standards  described  in 
paragraph  (m)(l)  of  this  section, 
effective  |3  years  after  publication  of 
Final  Rule),  do  not  apply  to: 

(i)  A  ballast  which  is  designed  for  use 
in  ambient  temperatures  of  0°F  or  less, 
or 


(li)  A  ballast  which  has  a  power  factor 
or  less  than  0.90  and  is  designed  for  use 
only  in  residential  building 
applications. 

!FR  Doc.  ^4-4586  Filed  3-3-94;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Parts  315,  316,  317,  321,  330, 
332,  342,  351,  352,  and  353 

Offering  and  Governing  Regulations 
for  United  States  Savings  Bonds, 
Series  E,  EE,  and  H,  HH,  and  Savings 
Notes;  Issuing  and  Paying  Agents;  and 
Payment  Under  Special  Endorsement 

agency:  Burpau  of  the  ^^iblic  Debt, 
Fiscal  Service.  Department  of  the 
Treasury. 
ACTION;  Final  rule. 

SUMMARY:  This  Final  Rule  amends  the 
offering  circulars  for  United  States 
savings  bonds  and  savings  notes;  the 
regulations  governing  savings  bonds  and 
notes;  and  the  regulations  governing 
activities  of  finamcial  institutions  and 
organizations  serving  as  savings  bond 
issuing  and  paying  agents,  to  reflect  the 
designation  of  five  Federal  Reserve 
Offices  as  savings  bond  processing  sites. 
The  changes  are  made  to  improve  the 
efficiency  of  the  processing  of  savings 
bond  transactions.  The  regulations  are 
further  amended  to  reflect  the  fact  that 
EZ  CLE.AR  has  become  the  only  means 
by  v\hich  savings  bond  paying  agents 
may  transmit  and  receive  settlement  for 
redeemed  savings  bonds  and  notes. 
EFFECTIVE  DATE:  March  4,  1994. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Calvin  Ninom.iya,  Chief  Counsel,  Bureau 
of  the  Public  Debt.  Washington,  DC 
20239-0001.  (202)  219-3320. 
SUPPLEMENTARY  INFORMATION:  As  fiscal 
agents  of  the  L'nited  States,  Federal 
Reserve  Banks  and  Branches  perform  a 
number  of  activities  in  support  of  the 
savings  bond  program.  includir>g 
issuing,  redeeming,  and  reissuing 
savings  bonds  and  notes.  In  recent 
years,  both  the  Bureau  of  the  Public 
Debt  and  Federal  Reserve  Offices  have 
recognized  that  there  would  be  benefits 
associated  with  consolidating  certain 
savings  bond  activities.  Since  1986, 
several  activities  have  been 
consolidated,  e.g..  issuing  savings  bonds 
for  pa\Toll  savings  plans  based  upon  a 
master  file  data  base,  and  maintaining 
savings  bonds  for  employee  thrift  plans 
in  book-entry  accounts. 

The  Bureau  and  the  Federal  Reserve 
recognized  that  further  consolidation 
would  reduce  operating  costs,  improve 


program  management,  and  provide 
opportunities  for  more  efficient  use  of 
technology,  without  any  reduction  in 
the  level  of  service  to  bondowners  and 
financial  institutions  serving  as  savings 
bond  agents.  Therefore,  a  Savings  Bond 
Processing  Study  Team,  composed  of 
staff  from  both  Public  Debt  and  Reserve 
Offices,  was  formed  to  determine  the 
optimum  number  of  Reserve  Office  sites 
at  which  savings  bond  processing 
should  be  performed.  The  Team's 
recommendations  formed  the  basis  of 
the  Bureau's  decision  to  approve  the 
changes  in  sites  where  consolidated 
savings  bond  processing  would  be 
performed.  A  listing  of  the  consohdated 
processing  sites  is  added  to  each  of  the 
following  sections:  31  CFR  315  1, 
316.12,  330.8.  332.12,  342.9.  352.13,  and 
353.1,  the  offering  circulars  and 
governing  regulations  for  savings  bonds 
and  notes,  and  31  CFR  317.9  and 
321.25,  the  regulations  governing  the 
issue  and  redemption  of  savings  borwis. 
Federal  Reserve  Offices,  other  than 
those  newly  listed,  may  continue  to 
provide  some  savings  bond  services,  but 
their  activities  will  be  phased  out  over 
the  period  prior  to  March  1,  1996. 

Also,  the  regulations  in  31  CFR  part 
317,  also  referred  to  as  Department  of 
the  Treasury  Circular,  Public  Debt 
Series  No.  4-67,  are  being  further 
amended  to  indicate  that  issuing  agents 
are  subiect  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a). 

Finally,  the  regulations  in  31  CFR  part 
321,  also  referred  to  as  Department  of 
the  Treasury  Circular  No.  750,  Fourth 
Revision,  are  being  further  amended  to 
reflect  the  fact  that  submission  of 
redeemed  savings  securities  via  EZ 
CLEAR  has  become  the  only  mean?  of 
transmitting  and  receiving  settlement 
for  such  paid  securities.  The  EZ  CLEAR 
method  of  paid  bond  processing  permits 
savings  bond  paying  agents  to  transmit 
and  receive  settlement  for  redeemed 
securities  in  the  same  manner  as  for 
checks  and  other  cash  iien.s.  The 
reduction  in  separate  processing  has 
increased  efficiency  and  reduced  costs 
for  the  savings  bond  program. 

Procedural  Requirements 

This  Final  Rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursujmt  to  Executive  Order  No. 


12866.  The  regulatory  review 
procedures,  therefore,  do  not  apply. 

Because  this  Final  Rule  relates  to 
public  contracts  and  procedures  for 
United  States  securities,  the  notice, 
public  comment,  and  delayed  effective 
date  provisions  of  the  Adrninistrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq]  do  not  apply. 

There  are  no  collections  of 
information  required  by  this  Final  Rule, 
and,  therefore,  the  Paperwork  Reduction 
Act  does  not  apply. 

List  of  Subjects  in  31  CFR  Parts  315, 
316, 317, 321, 330, 332, 342. 351, 352 
and  353 

Bonds.  Federal  Reserve  System, 
Government  !>ecurities. 

Dalfd:  Febriiary  22.  19<H. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

31  CFR  chapter  II.  parts  315.  315.  317, 
321,  330.  332, 342, 351, 352, and  353, 
are  hereby  amended  as  follows: 

PART  315— REGULATIONS 
GOVERNING  U.S.  SAVINGS  BONDS, 
SERIES  A,  B,  C,  D,  E,  F,  G,  H,  J,  AND 
K,  AND  U.S.  SAVINGS  NOTES 

1.  The  authority  citation  for  part  315 
continues  to  read  as  follows; 

Authority:  31  U.S.C.  3105,  5  U.S.C.  301. 

2.  Section  315.1  is  amended  as 
follows: 

A.  Paragraph  (a)  is  amended  by 
adding  "in  the  list  below"  after  "Federal 
Reserve  Banks  and  Branches". 

B.  Paragraph  (b)  is  revised  to  read  as 
follows: 

§3151    Official  agencies. 

*         *         *         •         • 

(b)  Communications  concerning 
transactions  and  requests  for  forms 
should  be  addressed  to: 

(1)  A  Federal  Reserve  Bank  or  Branch 
in  the  list  belcw;  the  Bureau  of  the 
Public  Debt.  200  Third  Street, 
Parkersburg.  VW'  26101;  or  the  Bureau 
of  the  Public  Debt,  Washington,  DC 
20226. 

(2)(i)  The  following  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  serv  ices: 


Servicing  office 


Reserve  districts  served 


GeograpTiic  area  served 


Federal  Reserve  Bank,  Buttalo  Branch,  P.O.  Box 

961.  Buffalo.  NY  14240. 
Federal  Reserve  Bank.  Pitlstxffgh  Branch,  P.O. 

Box  867.  Pittsburgh.  PA  i5230. 


New  Yoft<.  Boston 

Cleveland,  Philadelphia  ... 


CT.  MA,  ME.  HH,  NJ  (northern  half).  NY  (City  &  State).  Rl,  Vt, 
Puerto  Rco  and  Virgin  Islands. 

DE,  KY  (eastern  half),  NJ  (southern  halt),  OH.  PA.  WV  (north- 
ern panhandle). 
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Servicing  office 


FeOeral  Reserve  Bank  of  Richmond.  P.O.  Box 
27622,  RicfirTKind.  VA  23261. 

Federal  Reserve  Bank  of  Minneapolis.  250  Mar- 
quette Avenue,  Minneapolis,  MN  55480. 

Federal  Reserve  Bank  of  Kansas  City,  925  Grand 
Avenue.  Kansas  City,  MO  64198. 


Reserve  distncts  served 


Geographic  a'ea  served 


Richrrxjnd.  Atlanta  

Minneapolis.  Chicago  

Dallas,     San     Francisco, 
Kansas  City.  St.  Louis. 


AL,  DC,  FL,  LA  (southern  ha!f),  MO    MS  (southern  ha^.  NC. 
SC,  TN  (eastern  half),  VA,  WV  (except  northern  panhandle). 
lA.  IL  (northern  half),  IN  (northern  half),  MN.  MT,  ND,  SD,  Wl. 

AK,  AR,  AZ,  CA,  CO.  HI,  ID,  IL  (southern  half),  IN  (southern 
half),  KS.  KY  (western  half),  LA  (northern  halt),  MO,  MS 
(northern  half),  NE,  NM,  NV,  OK,  OR.  TN  (western  half),  TX. 
WA.  WY,  UT  and  GU. 


(ii)  Until  March  1,  1996.  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  ser\ices.  but  such 
services  will  be  phased  out  over  the 
period  prior  to  that  date. 

§315.31     (Amended] 

3.  In  §  315.31,  paragraph  (d)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank". 

§315.35    (Amended] 

4.  In  §  315.35.  paragraph  (e)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank". 

§315.39    [Amended] 

5.  In  §  315.39,  paragraph  (b)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank  or  Branch"  in 
the  two  places  the  phrase  appears. 


§315.40    (Amended] 

6.  In  §  315  40.  paragraph  (a)  is 
amended  by  adding  "a  designated" 
before  "Federal  Reser\'e  Bank". 

§315.41    [Amended] 

7.  Section  315.41  is  amended  by 
adding  "designated"  before  "Federal 
Reserve  Bank  or  Branch". 

§315.56    [Amended] 

8.  In  §  315  56,  paragraph  (a)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank". 

PART  316— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS.  SERIES  E 

1.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3105.  5  U.S.C  301. 

§316.3    [Amended] 

2.  Section  316.3,  footnote  No.  2,  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank". 


§316.6    (Amended] 

3.  In  §  316.6,  paragraph  (c)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Banks". 

§316.10    [Annended] 

4.  In  §  316.10.  paragraph  (b)  is 
amended  by  adding  "referred  to  in 
§  316.12"  immediately  following  "a 
Federal  Reser\'e  Bank  or  Branch". 

5.  Section  316.12  is  revised  to  read  as 
follows: 

§316.12    Fiscal  agents. 

(a)  Federal  Reser\'e  Banks  and 
Branches  referred  to  below,  as  fiscal 
agents  of  the  United  States,  are 
authorized  to  perform  such  ser\  ices  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury  in  cormection 
with  the  redemption  and  payment  of 
Series  E  bonds. 

(b)(1)  The  following  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Servicing  office 


Federal  Rese've  Bank.  Buffalo  Branch.  P.O.  Box 
S61,  Buffalo.  NV  14240. 

Fedei-at  Reserve  Bank.  PiHsburgh  Branch.  P.O. 
Box  667.  Pntsburgh,  PA  15230. 

Fede-'a!  Reserve  Bank  of  Richmond.  P.O.  Box 
27622.  Richmond.  VA  2326i. 

Federal  Rese've  Bank  of  Minneapolis.  250  Mar- 
quette Avenue,  Minneapolis,  MN  55480. 

Federal  Reserve  Bank  of  Kansas  Cit>'.  925  Grand 
Avenue,  Kansas  City.  MO  64198. 


Reserve  distncts  served 

New  YorV.  Boston  

Cleveland.  Philadelphia  .... 

Richmond,  Atlanta  

Minneapolis.  Chicago  

Dallas,     San     Fra.ncisco, 
Kansas  City.  St.  Louis. 


Geographic  area  served 


CT,  MA.  ME.  NH,  NJ  (northern  half),  NY  (City  &  State).  Rl.  VT, 
Puerto  Rico  and  Virgin  Islands. 

DE.  KY  (eastern  half),  NJ  (southern  half).  OH.  PA,  WV  (north- 
ern panhandle). 

AL,  DC,  FL.  LA  (southern  half).  MO,  MS  (southern  half).  NC. 
SC.  TN  (eastern  half).  VA.  WV  (except  northern  panhandle). 

lA,  IL  (northern  half),  IN  (northern  half),  MN,  MT,  ND.  SD.  Wl. 

AK.  AR,  AZ,  CA.  CO,  HI.  ID,  IL  (southern  half).  IN  (southern 
half).  KS,  KY  (western  half),  LA  (northern  half),  MO,  MS 
(northern  half),  NE,  NM.  NV.  OK.  OR.  TN  (western  half).  TX. 
WA,  WY,  UT  and  GU. 


(2)  Until  March  1,  1996,  other  Federal 
Reser\e  Offices  may  continue  to  provide 
some  savings  bond  services,  such 
ser\-ices  will  be  phased  out  over  the 
period  pnor  to  that  date 

PART  317— flEGULATIONS 
GOVERNING  AGENCIES  FOR  ISSUE 
OF  UNITED  STATES  SAVINGS  BONDS 

1.  The  authority  citation  for  part  31" 
continues  to  read  as  follows; 

Authority:  31  U.S.C.  3105.  2  U.S.C.  901.  5 
U.S.C.  301 

2.  Section  317.1  is  amended  as 
follows; 


A.  Paragraph  (b)  is  revised  to  read  as 
follows: 

§317.1     Definitions 


(b)  Federal  Resen'e  Bank  refers  to  the 
Federal  Reserve  Bank  or  Branch 
pro\iding  savings  bond  serv  ices  to  the 
district  in  which  the  issuing  agent  or  the 
apphcant  organization  is  located.  See 
§317.9  (a), 
•         •         •         •         * 

B  Paragraph  (c),  first  sentence,  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank". 


3.  Section  317.3  is  amended  as 
follows: 

A.  Paragraph  (a)  is  revised  to  read  as 
follows: 

§317  3     Procedure  tor  qualifying  and 
serving  as  issuing  agent 

(a)  Execution  of  application 
agreement.  The  applicant-organization 
shall  obtain  from,  duly  execute,  and  file 
v\Tih,  a  designated  Federal  Reserve 
Bank,  an  application-agreement  form. 

(1)  The  terms  of  each  application 
agreement  shall  include  the  provisions 
prescribed  by  section  202  of  Executive 
Order  No.  11246,  entitled  "Equal 
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EmpIovTT.ent  Opportunity"  (3  CFR, 
subchaDte-  B,  42  U.S.C  2000e  note). 

(2)  Tne  provibions  of  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C  552a). 
and  regulations  issued  pursuant  thereto 
(31  Cf  R  pcirt  1.  subpart  C). 

B.  Paragraphs  (b),  and  (c)  are  amended 
by  adding  "designated"'  before  "Federal 
Reserve  Bank"  in  each  paragraph. 

§317.5    [Amended] 

4.  In  §  317  5.  paragraphs  (a)  and  (b) 
are  amended  by  adding  "designated" 
before  "Federal  Reserve  Bank"  in  each 

paragraph. 

§317.6    [Amended] 

5.  In  §  317.6.  paragraphs  (a)  and  (b) 
are  amended  by  adding  "designated" 
before  "Federal  Reserve  Bank"  in  all 
places  that  it  appears. 

§317.7    [Amended] 

6.  Section  317.7  is  amended  by 
removing  the  word  "a",  before  "Federal 
Reserve  Bank  '  and  replacing  it  with  the 
words  "the  designated". 


§317.8    [Amended] 

7.  Section  317.8  is  amended  by 
adding  "designated"  before  "Federal 
Reserve  Banks",  in  the  first  sentence. 

8.  The  appendix  to  §317.8  is 
amended  as  follows: 

A.  Subpart  A,  paragraph  2  (ej  and 
paragraph  5  are  amended  by  adding 
"designated"  before  "Federal  Reserve 
Bank". 

B.  Subpart  B,  paragraph  1,  is  amended 
by  adding  "designated"  before  "Federal 
Reserve  Bank". 

C.  Subpart  B.  paragraph  2  is  amended 
by  adding  "designated"  before  "Federal 
Reserve  Bank",  at  the  end  of  the 
sentence. 

D.  Subpart  B,  paragraph  3,  the 
Introductory  paragraph  and  paragraphs 
(a)  and  (b),  are  amended  by  adding 
"designated"  before  "Federal  Reserve 
Bank"  in  where  it  appears. 

E.  Subpart  D,  paragraph  1,  is  amended 
by  adding  "designated"  before  "Federal 
Reserve  Bank"  at  the  end  of  the 
paragraph. 


F.  Subpart  D.  paragraph  2(b)  is 
amended  bv  adding  "the  designated" 
before  "Federal  Reserve  Bank"  in  the 
title. 

9.  Section  317.9  is  amended  as 
follows: 

A.  Paragraph  (b)  is  redesignated  as 
paragraph  (c)  and  the  word 
"designated"  is  added  before  "Federal 
Reserve  Banks",  in  the  heading  and  in 
the  introductor}'  text. 

B.  Paragraph  (a)  is  revised  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  317.9    Rote  of  Federal  Reserve  Banks. 

(a)  Role  cs  fiical  ager.ts^  In  their 
capacity  as  fiscal  agents  of  the  United 
States,  the  Federal  Reserve  Banks 
referred  to  below  are  authorized  to 
perform  such  duties,  including  the 
issuance  of  instructions  and  forms,  as 
may  be  necessary  to  fulfill  the  purposes 
and  requirem.ents  of  these  regulations. 

(b)(1)  The  following  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Serviong  office 


FecJeral  Reserve  Bank.  Buflato  Branch,  P.O.  Box 

961.  Buftato.  f^  i42io. 
Federal  Reserve  Bank,  Pittstxirgh  Branch,  P.O. 

Box  867,  PmstXirgh,  PA  15230. 
Federal   Reserve  Bar*  o<  Rtctwncnd,   P.O.   Box 

27622,  Rchmood,  VA  23261 
Federal  Reserve  Bar*  ol  Mxneapofis.  250  Mar- 

qiiCtte  Avenue,  Minneapoiis.  MM  55430. 
Federai  Reserve  Bank  of  Kansas  City,  925  Grand 

Avenue.  Kansas  Crty.  MO  64198. 


Reserve  districts  served 


New  York,  Boston 

Clevelarxl,  Philadelphia 

Richmond.  Atlanta  _ 

Minneapolis.  Chicago  ... 


Dallas.     San     Francisco, 
Kansas  City,  St.  Louis. 


Geographic  area  served 


VT. 


CT.  MA.  ME.  NH,  NJ  (northern  half).  NY  (City  &  State).  Rl, 
Puerto  Rico  arxl  Virgin  Islands. 

DE.  KY  (eastern  half),  NJ  (southern  harf).  OH,  PA.  WV  (north- 
ern panhandle). 

AL.  DC.  FL.  LA  (southern  half),  MD,  MS  (southern  half),  NC. 
SC.  TN  (eastern  tialf).  VA,  WV.  (except  northern  panhandle). 

lA,  IL  (northern  half).  IN  (northern  half).  MN.  MT.  ND.  SD.  Wl. 

AK.  AR,  AZ,  CA,  CO.  HI.  ID,  IL  (southern  half),  IN  (southern 
half).  KS,  K'Y  (western  half).  LA  (northern  half).  MO,  MS 
(northern  half),  NE,  NM,  NV.  OK.  OR.  TN  (western  half),  TK. 
WA.  WV,  UT  and  GU. 


(2)  Until  March  1.  1996,  other  Federal 
Reserve  Offices  may  continue  to  pftavide 
some  savings  bond  services,  but  such 
ser\ic<s  will  be  phased  out  over  the 
period  prior  to  that  date. 


PIRT  321— PAYMENTS  DY  BANKS 

AND  OTHER  Financial 

INSTlTUnONS  OF  UNiTEO  STATES 
SAVI.NGS  BONDS  AND  UNITED 
STATES  SAVINGS  NOTES  (FREEDOM 
SHARES) 

1.  The  authority  citation  for  part  321 
continues  to  read  as  follows: 

Authority;  31  U.S.C  3105,  2  U.S.C  901,  5 
use  301 

2.  Section  321.1  is  amended  as 
follows: 

A.  Paragraph  (f)  is  removed,  and 
paragraphs  (d)  and  (e)  as^  redesignated 
paragraphs  (e)  and  (f)  respectively. 


B.  A  new  paragraph  (d)  is  added  and 
redesignated  paragraph  (f)  is  revised  to 
read  as  follows: 

§321.1     Definitions. 

•  •         •         «         * 

(dj  Centra]  Site  refers  to  the  Federal 
Reserve  Bank  of  Cleveland,  Pittsburgh 
Branch,  EZ  CLEAR  Department. 

•  •        •        *        • 

(f)  Federal  Re!:erve  Bank  or  Branch 
refers  to  the  Federal  Reserve  Bank  to 
which  the  agent  is  instructed  to  transmit 
redeemed  securities;  or  to  which  the 
agent  is  instructed  to  forward  securities 
for  payment  or  other  transactions,  and 
includes  parent  Banks.  Branches  and 
Regional  Check  Processing  Centers,  as 
appropriate. 

•  *        «        •        » 

3.  Section  321.2(b)  is  revised  to  read 
as  follows: 

§321J!    Elkjibie  orgartixatlons. 


(b)(1)  An  organization  that  desires  to 
redeem  securities  must  first  qualify  as  a 
paying  agent.  An  organization  that  has 
qualified  and  is  serving  as  a  paying 
agent  must: 

(i)  MICR-encode  data  on  securities 
accepted  for  payment, 

(ii)  Submit  them  directly  to  the  Check 
Department  of  the  appropriate  Federal 
Reserve  Bank  or  Branch  or  the  Regional 
Check  Processing  Center,  and 

(iii)  Receive  pa>Tnent  of  fees  by  ACH, 
or  arrange  to  obtain  one  or  more  of  these 
services  from  another  financial 
institution. 

(2)  All  presenting  institutions,  as 
defined  in  §  321 .1 ,  must  qualify  as 
savings  bond  paying  agents  and  enroll 
in  EZ  CLE/\R. 

4.  Section  321.3  is  amended  as 
follows: 

A.  Paragraph  (a),  introductory 
paragraph,  is  amended  by  removing 
"with,  a  Federal  Reserve  Bank  an 
application-agreement  form"  and 
replacing  it  with  "an  application- 
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agreement  with  the  appropriate  Federal 
Re.serv-e  Ofnce  referred  to  in  §  321. 25"'. 

B.  The  concluding  text  of  paragraph 
(a)  is  amended  by  removing  "of  New 
York"  and  replacing  it  with  "Branch  in 
Buffalo,  New  York"  and  by  removing 
"of  San  Francisco"  and  replacing  it  with 
"Kansas  Qty". 

C.  Paragraph  (b)  is  amended  by 
adding  "referred  to  in  §  321.25"  after 
"Federal  Reserve  Bank",  removing  "its 
district,"  and  replacing  it  with  "the 
Reserve  Bank's  geographical  area,  as 
shov^-n  in  §321.25,". 

D.  Paragraph  (c)  is  amended  by 
adding  "refs^rred  to  in  §321.25"  after  "a 
Federal  Reserve  Bank". 

E.  Paragraph  (d)  is  revised  to  read  as 
follows: 

§  321.3    Procedure  for  qualifying  and 
serving  as  paying  agent 

***** 

(dl  Adverse  action.  An  organization 
will  be  notified  by  the  appropriate 
Federal  Reserve  Bank  referred  to  in 
§  321.25,  in  wTitmg,  if  its  application- 
agreement  to  act  as  paying  agent  is  not 
approved. 

§321.5    [Amended] 

5.  Section  321.5  is  amended  as 
follows; 

A.  Paragraph  (a)  is  amended  by 
adding  "referred  to  in  §  321.25"  after  "a 
Federal  Reserve  Bank". 

B  Paragraph  (b)  is  amended  by 
adding  "referred  to  in  §  321.25"  after 
"Federal  Reserve  Bank". 

6.  In  §  321.8.  paragraph  (d)  is  revised 
to  read  as  follows: 

§  321 .8    Redemption-exchange  of  Series  E 
and  EE  saving*  bonds  and  savings  notes. 

«         «         •         •         * 

(d)  Completion  of  transaci-.on.  An 
agent  shall  transmit  for  settlement  via 
EZ  CLR-^R  securities  redeemed  on 
exchange  and,  at  the  same  time,  forward 
the  exchange  application  (PD  F  3253) 
and  any  additional  cash  needed  to 
complete  the  transaction,  to  the  Fiscal 


Agency  Department  of  the  servicing 
Federal  Reserve  Bank  referred  to  in 
§  321.25.  Securities  redeemed  on 
exchange  may  be  commingled  with  cash 
redemptions  in  mixed  or  separately 
sorted  cash  letters." 
***** 

7.  In  §321.11,  paragraph  (f)  is  revised 
to  read  as  follows: 

§321.11    Paynr>ent. 

•         *         •         *         * 

(f)  Certification  of  request.  An  agent  is 
not  required  to  complete  the 
certification  to  the  requests  for  payment 
on  securities  it  redeems.  When  an  agent 
transmits  redeemed  securities  for 
settlement,  as  indicated  in  §321.14  of 
this  part,  such  agent  shall  be  understood 
by  such  submission  to  have  represented 
and  certified  that  the  identity  of  the 
presenter,  and  his  or  her  entitlement  to 
request  pavment,  have  been  established 
in  accordance  with  this  part  and  the 
appendix  hereto. 

§321.13    [Amended] 

8.  Section  321.13  is  amended  as 
follows: 

A.  The  first  sentence  is  amended  by 
adding  "appropriate"  after  "and  four- 
digit  code  number  assigned  by  the". 

B.  The  second  sentence  is  amended 
by  removing  the  word  "a"  before 
Federal  Reserve  Bank,  at  the  end  of  the 
sentence  and  replacing  it  with  "an 
appropriate". 

9.  Section  321.14  is  revised  to  read  as 
follows: 

§321.14    Transmittal  to  and  settlement  by 
Federal  Reserve  Bank. 

In  accordance  with  Federal  Reserve 
Bank  instructions,  a  paying  agent  shall 
transmit  with  an  EZ  CLL.\R  cash  letter 
securities  redeemed  for  cash  and  on 
redemption -exchange,  either  directly  or 
through  a  correspondent  institution,  to 
the  check  Department  of  the 
appropriate  Bank  or  Branch,  or  to  a 
Regional  Check  Processing  Center 
(RCPC)  Upon  receipt  of  the  securities, 


the  Bank,  Branch,  or  RCPC  will  arrange 
for  immediate  settlement  with  the 
presenting  institution.  Such  settlement 
shall  be  made  by  a  credit  to  the 
presenting  institution's  Reserve  or  other 
clearing  account  in  the  total  amount 
paid,  as  reflected  on  the  cash  letter,  and 
shall  be  subject  to  adjustment  via  a 
charge  or  credit  to  that  account  if  any 
discrepancy  is  subsequently  discovered. 

§321.20    [Amended] 

10.  Section  321.20  is  amended  by 
adding  "referred  to  in  §  321.25"  after 
"any  Federal  Reserve  Bank". 

§321.ae    [Amended] 

11.  Section  321.22,  first  sentence,  is 
amended  by  adding  "referred  to  in 

§  321.25"  after  "a  Federal  Reserve 
Bank". 

§321^3    [Amended] 

12.  In  §  321.23,  Paragraph  (a)  is 
amended  as  follows: 

A.  The  phrase  "referred  to  in 
§321.25"  is  added  at  the  end  of  the 
introductory  paragraph  after  "available 
from  a  Federal  Reserve  Bank". 

B.  Paragraph  (a)(1)  is  removed  and 
paragraphs  (a)(2)  and  (a)(3)  are 
redesignated  as  (a)(1)  and  (a)(2), 
respectively. 

13.  Section  321.25  is  revised  to  read 
as  follows: 

§  321.25    Role  of  Federal  Reserve  Banks. 

(a)  The  Federal  Res«rve  Banks 
referred  to  below,  as  fiscal  agents  of  the 
United  States,  shall  perform  such 
services  in  connection  with  this  part  as 
may  be  requested  by  the  Secretary  of  the 
Treasur}-,  or  his  designee.  The  Banks  are 
authorized  and  directed  to  perform  such 
duties,  including  the  issuance  of 
instructions  and  forms,  as  may  be 
necessary  to  fulfill  the  purposes  and 
requirements  of  these  regulations. 

(b)(1)  TTie  foIlo\*'ing  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Sefvxang  office 


Reserve  distncts  sensed 


Geographic  area  served 


Federal  Reserve  Bank.  Buffato  Branch.  P.O  Box 
961,  Buffalo,  NY  14240. 

Federal  Reserve  Bank.  Pittsburgh  Branch,  P.O. 
Box  867.  Pittstxirgh,  PA  15230 

Federal  Reserve  Bar*  of  Richmorxj,  P.O.  Box 
27622,  Richpx>nd.  VA  23261. 

Federal  Reserv'e  Bant<  of  Minneapolis.  250  Mar- 
quette Avenue,  Minneapolis,  MN  55480. 

Federal  Reserve  Bank  of  Kansas^City,  925  Grand 
Avenue,  Kansas  City.  MO  64198. 


New  Yori^.  Boston  

Cleveland,  Philadelphia 

Richnx)nd,  Atlanta  

Minneapolis,  Chicago  ... 


Dallas,      San     Franosco. 
Kansas  City.  St.  Loojs. 


CT.  MA.  ME.  NH,  NJ  (northern  half),  NY  (City  &  State).  Rl.  VT. 
Puclc  Rico  and  Virgin  Islands. 

DE,  KY  (eastem  half),  NJ  (southern  half),  OH.  PA,  WV  (north- 
ern pannandle), 

AL,  DC,  FL,  U\  (southern  half),  MD,  MS  (southern  half),  NC. 
SC,  TN  (eastem  half).  VA.  WV  (except  northern  panhandle). 

lA.  IL  (northern  half),  IN  (northern  hall),  MN.  MT,  NO.  SO.  Wl. 

AK.  AR.  A2.  CA,  CO,  HI,  ID,  IL  (southern  half),  IN  (southern 
half),  KS,  KY  (western  half).  LA  (northern  half),  MO.  MS 
(northern  half),  NE.  NM,  NV,  OK.  OR,  TN  (westem  half),  rx. 
WA,  WY,  UT  and  GU. 
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(2)  Until  March  1,  1996,  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  services,  but  such 
services  will  be  phased  out  over  the 
period  prior  to  that  date. 

Appendix  to  Part  321     [Amended] 

14.  The  appendix  to  part  321  is 
amended  as  follows: 

A.  Paragraph  Number  4  is  revised  to 
read  as  follows: 

*  •        <        *        • 

4.  Paying  agent  code  numbers.  [§§  321. 3fb) 
and  321.131  The  appropriate  Federal  Reserve 
Bank  will  assign  a  four-digit  code  number  to 
each  agent  it  qualifies.  A  separate  number 
will  be  assigned  to  each  branch  authorized  to 
redeem  and  submit  redeemed  securities  for 
its  own  account  to  a  Federal  Reserv'e  Bank  or 
Branch  or  to  a  Regional  Check  Processing 
Center.  At  the  paying  agent's  request,  only 
one  four-digit  code  will  be  assigned  for  use 
by  all  of  its  branches.  The  presenting 
institution's  ABA  number  will  be  used  in  the 
adjustment  of  discrepancies  and  in  the 
computation  and  payment  of  fees  for 
securities  transmitted  in  separately  sorted 
cash  letters. 

•  •         •         •         • 

B.  Paragraph  5  is  amended  by 
removing  "the  Federal  Reserve  Bank", 
and  replacing  it  with  "the  appropriate 
Federal  Reserve  Bank  referred  to  in 
§321  25". 

C.  Paragraph  9(a).  first  sentence,  is 
amended  by  adding  "referred  to  in 

§  321  25"  after  "a  Federal  Reserve 
Bank". 

D.  Paragraphs  13(a),  13(b),  14(a), 
14(b).  14(d).  18.  23(a).  23(d),  23(e)  and 
27  are  amended  by  removing  "Federal 
Reserve  Bank'  and  replacing  it  with 
"the  appropriate  Federal  Reser\'e  Bank 
referred  to  in  §  321.25".  wherever 
found. 

E.  Paragraph  14(e)  is  revised  to  read 
as  follows: 


14  •   •   • 

(e|  SilCB-encoding  of  pa\-n\ent  information. 
[§  321.13)  An  agent  shall  NllCR-encode  the 
redemption  value  in  the  "Amount"  field  on 
V  the  face  of  each  security  or  tirrange  to  have 
this  service  performed  by  another  financial 
institution.  If  the  agent  transmits  securities  in 
mixed  cash  letters,  it  must  also  NQCR-encode 
the  routing/transit  number  assigned  to  the 
Bureau  of  the  Public  Debt's  savings  bond 
activity  in  the  "R/T"  field  on  the  face  of  all 
pre-October  1957  paper  securities  and  those 
punch  card  securities  on  which  it  does  not 
already  appear.  The  Bureau's  routing/transit 
number  is  000090007.  Care  should  be  taken 
in  repair.ng  MICR-encoded  items  so  as  not  to 
obliterate  any  data  in  surrounding  MICR 
fields  or  elsewhere  on  the  face  of  the 
security. 
•         •         •         •         • 

F.  Paragraph  15  is  revised  to  read  as 

follows: 


15.  Transmittal  of  securities  to  Federal 
Resen-e  Bank.  |§  321.14)  An  agent  shall 
transmit  and  receive  settlement  for  redeemed 
securities  via  EZ  CLEAR,  i.e..  the  Check 
Department  of  a  Federal  Reserve  Bank  or 
Branch,  or  the  Regional  Check  Processing 
Center.  Redeemed  securities  may  be 
transmitted  in  separately  sorted  or  mixed 
cash  letters  to  the  Check  Department  of  a 
Federal  Reserve  Bank  or  Branch,  or  to  a 
Regional  Check  Processing  Center,  either 
directly,  or  via  a  parent  office  or 
corresfwndent  institution.  An  agent  shall 
transmit  redeemed  securities  under  cover  of 
the  appropriate  transmittal  document. 
Securities  redeemed  in  exchange  for  Series 
HH  bonds  must  be  transmitted  for  settlement 
via  EZ  CLEAR  at  the  same  time  as  the 
exchange  application  (PD  F  3253)  and  any 
additional  cash  needed  to  complete  the 
transaction  are  forwarded  to  the  Fiscal 
Agency  Dejjartment  of  the  servicing  Federal 
Reserve  Bank  referred  to  in  §  321.25. 
Securities  redeemed  on  exchange  may  be 
commingled  with  cash  redemptions  in  mixed 
or  separately  sorted  cash  letters." 
***** 

G.  Paragraph  16  is  revised  to  read  as 
follows: 
***** 

16.  Transmittal  of  securities  to  Federal 
Reserve  Bank  via  fiscal  agency  system. 

|§  321.14)  The  Fiscal  Agency  Department  of 

a  Federal  Reserve  Bank  or  Branch  will  not 

accept  for  settlement  securities  an  agent  has 

redeemed." 

«         •         •         *         • 

H.  Paragraph  17(e)(2)  is  revised  and 
new  paragraphs  (e)(3), (4)  and  (5)  are 
added  to  read  as  follows: 

17.  Transmittal  of  securities  to  Federal 
Resene  Bank  via  EZ  CLEAR.  l§321.Ul 

(e)*   •   • 

(2)  Audit  and  adjustment  |§  321.14)  The 
Bureau  of  the  Public  Debt  will  audit  all 
redemption  data  received  from  the  Central 
Site  as  promptly  as  possible.  Each  presenting 
institution  will,  in  due  course,  be  notified  by 
the  Bank  of  any  adjustments  required.  The 
Bank  will  adjust  via  a  charge  or  credit  to  the 
presenting  institution's  Reserve  or  clearing 
account  any  amounts  previously  credited  to 
that  account. 

(3)  Requests  for  Adjustments  Depositors 
who  discover  errors  in  their  EZ  CLEAR  cash 
letters  subsequent  to  deposit  should  allow 
sixty  (60)  calendar  days  from  the  date  of  their 
EZ  CLEAR  cash  letter  before  requesting 
adjustments  for  the  cash  letter.  'This  will 
allow  sufficient  time  for  the  Treasury  to 
classify  the  savings  bonds,  forward 
adjustments  to  the  Central  Site  and  for  the 
Central  Site  to  research  and  function 
adjustments  to  the  depositor. 

(4)  Separately  Sorting  Depositors  should 
submit  adjustment  requests  directly  to  the 
Central  Site  AdjustmentsPepartment  in 
correspondence.  However,  all  requests  for 
adjustments  due  to  incorrect  cash  letter 
crediting  should  be  directed  to  the  servicing 
Federal  Reserve  Bank. 

(5)  Mixed  Depositors  should  submit 
adjustment  requests  to  their  servicing  Federal 
Reserve  Bank. 


I.  Paragraph  18  is  revised  to  read  as 
follows: 

***** 

18.  Record  of  securities  paid.  [§§  321.14 
and  321.24)  A  record  of  the  serial  number 
and  the  amount  paid  for  each  redeemed 
security  must  be  retained  by  the  agent  for  one 
year  so  that  settlement  can  be  made  if  the 
security  is  lost  in  transit,  and  so  that  the 
agent  can  process  any  subsequent  adjustment 
as  described  in  paragraph  17(e)(2)  above.  For 
that  purpose,  agents  are  authorized  to 
microfilm  the  face  and  back  of  pach  security 
they  redeem.  Such  film  records  shall  be  kept 
confidential  and  prints  therefrom  may  be 
made  only  with  the  permission  of  the  Bureau 
of  the  Fhiblic  Debt  or  an  appropriate  Federal 
Reser\e  Bank. 
***** 

J.  Paragraph  24  is  amended  as  follows: 

A.  Paragraph  (a)  is  removed. 

B.  The  title  and  designation  "(b)  EZ 
CLEAR  transmittals.  1§  321.23]"  are 
removed  from  current  paragraph  (b);  the 
begirming  of  the  sentence  is  amended  by 
removing  "by  the  Federal  Reserve 
Bank"  after  "Fees  w^ill  be  paid":  and, 
the  second  sentence  is  amended  by 
adding  "Federal  Reserve"  after  "No  fees 
will  be  paid  for  securities  received  by 
the". 

K.  Paragraph  25  is  revised  to  read  as 
follows: 
•         *         *         •         • 

25.  Claims  on  account  of  lost  securities 
[§321.24)  If  a  security  redeemed  by  an  agent 
is  lost,  stolen,  or  destroyed  while  in  the 
custody  of  the  agent,  or  in  transit  prior  to 
settlement  or  audit,  relief  will  be  considered, 
provided  the  security  can  be  identified  by 
serial  number.  (See  paragraph  18  of  this 
appendix  regarding  the  maintenance  of 
records  of  redeemed  securities).  The 
presenting  institution  should  resubmit  a 
photocopy  of  the  security  to  obtain 
settlement  in  accordance  with  established 
procedures.  Questions  concerning  the 
established  procedures  should  be  referred  to 
the  servicing  Federal  Reserve  Bank. 


PART  330— REGULATIONS 
GOVERNING  PAYMENT  UNDER 
SPECIAL  ENDORSEMENT  OF  UNITED 
STATES  SAVINGS  BONDS  AND 
UNITED  STATES  SAVINGS  NOTES 
(FREEDOM  SHARES) 

1.  The  authority  citation  for  pari  330 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C,  3105  and  5  US  C. 
301. 

2.  Section  330.1  is  amended  as 
follows: 

A.  Paragraph  (a)  is  revised  to  read  as 
follows: 

§330.1     Definition  of  terms. 
***** 

(a)  Federal  Resen'e  Bank  or  Bank 
refers  to  the  Federal  Reserve  Bank 


Federal  Register  /  Vol.  59.  No.  4J  /  Friday.  March  4.  1994  /  Rules  and  Regulations  10539 


providing  savings  bond  services  to  the 
district  in  which  a  paying  agent  is 
located.  See  §330.9, 

*         *         «         »         • 

B.  Paragraph  (c)  is  amended  by 
removing  "account  directly  to  a  Federal 
Reser\-e  Bani"  and  replacing  it  with 
"are  themselves  directly  accountable  for 
such  redemptions". 

C.  Paragraph  (i)  is  amended  by  adding 
"designated"  before  "Federal  Reserve 
Bank". 

§330.2    [Amended] 

3.  In  §  330.2.  paragraphs  (a)  and  (c) 
are  amended  by  adding  "designated" 
before  "Federal  Reserve  Bank",  each 
time  it  appears. 

§330.3    (Amended] 

4.  In  §  330  3,  paragraphs  (a)  and  fb) 
are  amended  by  adding  "designated" 
before  "Federal  Reserve  Bank",  each 
time  it  appears. 


§  330.4    [Amended] 

5.  Section  330.4  is  amended  by 
adding  "designated"  before  "Federal 
Reserve  Bank",  in  the  introductory 

paragraph 

§330.6    [Amended] 

6.  In  §  330  6.  paragraph  (c)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank". 

7.  Section  330.7  is  amended  by 
revising  the  last  two  sentences  to  read 
as  follows: 

§  330.7    Payment  of  redemption-exchange 

by  agent. 

»         »         •         •         • 

Securities  so  paid  should  be 
combined  with  other  securities  paid 
under  that  Circular  and  presented  for 
settlement  through  EZ  CLE.\R. 
Securities  redeemed  by  an  agent  in  an 
e.xchange  must  be  presented  for 
settlement  through  EZ  CLEAR 
separately  from,  but  at  the  same  times 


Servicing  office 


Federal  Reserve  Bank.  Buffalo  Branch,  P.O.  Box 
961.  Buffalo,  NY  14240. 

Federal  Reserve  Baik.  Pmsburgfi  Branch,  P.O. 
Boj  867,  P-rtsburgh,  PA  15230. 

Federal  Resen/e  Bank  cf  Richmond.  P.O.  Box 
27622.  Rchmond.  VA  23261. 

Federal  Reserve  Bank  cf  M.-^neapolis,  250  Mar- 
quette Avenue,  Minneapolis,  WN  55480. 

Fede'^aJ  Reserve  Bank  of  Kansas  City,  925  Grand 
Avenue,  Kansas  Cit/,  MO  64198. 


Reserve  distncts  ser^ved 


New  York,  Boston , 

Cleveland.  Philadelphia  .... 

Richmorxj.  Atlanta  

Minneapolis,  Chicago  


Dallas,     San     Francisco. 
Kansas  Crty.  St.  Louis. 


as,  an  e.xchange  subscription  and  any 
remittance  are  forvtarded  to  the  Fiscal 
Agency  Department  of  the  appropriate 
Federal  Reserve  Bank. 

§330.8    [Amended] 

8.  Section  330.8  is  amended  by 
adding  "designated"  before  "Federal 
Reserve  Bank",  at  the  end  of  the  first 
sentence. 

9.  Section  330.9  is  revised  to  read  as 
follows: 

§  330  9    Fiscal  agents. 

(a)  The  Federal  Reserve  Banks 
referred  to  below,  as  fiscal  agents  of  the 
United  States,  are  authorized  to  perform 
such  services  as  may  be  requested  by 
the  Secretary  of  the  Treasur>'.  or  his  or 
her  delegate,  in  connection  with  this 
part. 

(b)(1)  The  following  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Geographic  area  served 


CT.  MA,  ME,  NH,  NJ  (northern  half).  NY  (City  &  State).  R1.  VT. 
Puerto  Rico  and  Virgin  Islands. 

DE,  KY  (eastem  half),  NJ  (southern  half).  OH.  PA.  WV  (north- 
ern panhandle). 

AL  DC,  FL,  LA  (souttiem  half),  MD.  MS  (southern  half),  NC. 
SC,  TN  (eastern  half),  VA,  WV  (except  northefn  panhandle). 

lA.  IL  (northern  half),  IN  (northern  half),  MN.  MT.  ND,  SO.  Wl. 

AK.  AR,  A2.  CA,  CO.  HI,  ID.  IL  (southern  half).  IN  (southem 
half),  KS,  KY  (western  half),  LA  (northern  half).  MO,  MS 
(northern  half),  NE,  NM.  NV,  OK,  OR.  TN  (western  half).  TX. 
WA.  WY,  UT  and  GU. 


(2)  Until  March  1. 1996,  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  services,  but  such 
services  will  be  phased  out  over  the 
period  prior  to  that  date. 

PART  332— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS.  SERIES  H 

1.  The  authority  citation  for  part  332 
continues  to  read  as  follows: 

Authoritj-:  31  U  SC.  3105,  5  U.S.C.  301. 


§332.10    (Amended] 

2.  Section  332.10  is  amended  by 
adding  "referred  to  in  §  332.12" 
immediately  after  "a  Federal  Reserve 
Bank  or  Branch". 

3.  Section  332.12  is  revised  to  read  as 

follows: 

§332.12    Fiscal  agents. 

(a)  Federal  Reserve  Banks  and 
Branches  referred  to  below,  as  fiscal 


agents  of  the  United  States,  are 
authorized  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasxiry,  or  his  or  her 
delegate,  in  connection  v\-itli  the  reissue, 
redemption  and  payment  of  Series  H 
bonds. 

(b)(1)  The  follovsring  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Servicing  office 


Fede'a!  Reserve  Bank,  Buffalo  Branch,  P.O.  Box 
961,  Bu^alo,  NY  14240. 

Federal  Pesea^e  Bank,  Pittsburgh  Branch,  P.O. 
Bex  867,  Pittsburgh.  PA  15230. 

Federal  Reserve  Bank  of  Richmond,  P.O.  Box 
27622,  Richmond,  VA  23261. 

Federal  Reserve  Bank  of  Minneapolis,  250  Mar- 
quette Avenue,  Minneapolis,  MN  55480. 

Federal  Reserve  Bank  of  Kansas  City,  925  Grand 
Avenue,  Kansas  City.  MO  64198. 


Reserve  districts  served 

New  York,  Boston 

Cleveland,  Philadelphia  ... 

Richnrond,  Atlanta  

Minneapolis,  Chicago  

Dallas,     San     Franasco, 
Kansas  City.  St.  Louis. 


Geographic  area  served 


CT,  MA,  ME,  NH.  NJ  (northern  half).  NY  (City  &  State).  Rl,  VT. 
Puerto  Rico  and  Virgin  Islands. 

DE,  KY,  (eastem  half),  NJ  (southem  half).  OH,  PA,  WV  (north- 
ern panhandle). 

AL  [X.  FL,  LA  (southem  half).  MD.  MS  (southern  half).  NC. 
SC,  TN  (eastern  half).  VA,  \Ny  (except  northem  panhandle). 

lA,  IL  (northern  half),  IN  (northern  half).  MN.  MT,  ND.  SD,  Wl. 

AK,  AR,  A2,  CA,  CO,  HI.  ID,  IL  (southern  half).  IN  (southem 
hain.  KS,  KY  (western  half),  LA  (northem  half).  K«D.  MS 
(northern  half),  NE,  NM,  NV,  OK.  OR.  TN  (western  half),  TX, 
WA.  WY,  UT  and  GU. 
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(2)  Until  March  1,  1996,  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  ser\'ices,  but  such 
services  will  be  phased  out  over  the 
period  prior  to  that  date. 

PART  342— OFFERING  OF  UNITED 
STATES  SAVINGS  NOTES 

1.  The  authority  citation  for  part  342 
continues  to  read  as  follows: 

Authority-:  31  VSC  3105,  5  U.S.C.  301. 


§342.7    [Amended] 

2.  In  §  342.7,  paragraph  (a)  is 
amended  by  adding  the  phrase  "referred 
to  in  §  342.9",  immediately  following 
"any  Federal  Reserve  Bank  or  Branch". 

3.  Section  342.9  is  revised  to  read  as 
follows: 

§342.9    Fiscal  agents. 

(a)  Federal  Reserve  Banks  and 
Branches  referred  to  below,  as  fiscal 


agents  of  the  United  States,  are 
authorized  to  perform  such  ser\ices  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury,  or  his  or  her 
delegate,  in  connection  with  the  issue, 
redemption  and  payment  of  savings 
notes. 

fb)(l)  The  following  Federal  Reser\'e 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Servicing  oHice 


Reserve  distncts  ser,ed 


Geog'■ap^tc  area  served 


Federal  Reserve  Bank,  Buffalo  Branch,  P.O.  Box 
961,  Butfalo,  NY  14240. 

Federal  Reser.e  BaoK,  Piasburgh  Branch,  P.O. 
Box  867.  Pttsburgh,  PA  15230. 

Federal  Reserve  Bank  of  Richmond,  P.O.  Box 
27622.  Ricrirrrord,  VA  23261. 

Federal  Reserve  Bank  of  Minneapolis,  250  Mar- 
quette Avenue.  Minneapolis.  MN  55480. 

Federal  Reserve  Bank  of  Kansas  City,  925  Grand 
Avenue  Kansas  City,  MO  64198. 


New  York,  Boston 

Cleveland,  Philadelphia 

Richmond,  Atlanta  

Minneapolis,  Chicago  ... 


Dallas,     San     Francisco, 
Kansas  City,  St.  Louis. 


CT.  MA,  ME.  NH.  NJ  (nortnem  h^a;*),  NY  (City  &  State),  Rl,  VI. 
Puerto  Rico  and  Virgin  Islands. 

DE,  KY  (eastern  half).  NJ  (southern  half),  OH,  PA.  WV  (north- 
em  panhandle). 

AL,  DC,  FL,  LA  (southern  half),  MD,  MS  (southern  half),  NC. 
SC,  TN  (eastern  ha?f).  VA,  WV  (except  northern  panhandle). 

lA,  IL  (northern  half),  IN  (northern  half),  MN,  MT,  ND,  SD,  Wl. 

AK,  AR.  AZ,  CA,  CO.  HI,  ID,  IL  (southern  half),  IN  (southern 
half),  KS,  KY  (western  hiatf),  LA  (northern  half),  MO.  MS 
(northern  halO.  NE.  NM,  NV,  OK,  OR,  TN  (western  half),  TX. 
WA.  WY,  UT  and  GU.  ■ 


(2)  Until  March  1,  1996.  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  services,  but  such 
services  will  be  phased  out  over  the 

period  prior  to  that  date. 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authoritv:  31  U  SC.  3105,  5  U.S  C.  301. 


§351.5    [Amended] 

2.  In  §  351.5,  paragraph  (b)(1)  is 
amended  by  adding  "(see  §  351.12)" 
after  "Federal  Reserve  Banks '. 

§351.7    [Amended] 

3.  Section  351.7,  paragraph  (b)  is 
amended  by  adding  the  phrase  "referred 
to  in  §  351.12",  immediately  following 
"A  Federal  Reserve  Bank  or  Branch". 

4.  Section  351.12  is  revised  to  read  as 
follows: 


§351.12    Fiscal  agents. 

(a)  Federal  Reserve  Banks  and 
Branches  referred  to  below,  as  fiscal 
agents  of  the  United  States,  are 
authorized  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury,  or  his  or  her 
delegate,  in  connection  with  the  issue, 
servicing  and  redemption  of  Series  EE 
bonds. 

(b)(1)  The  following  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Servicing  office 


Reserve  districts  served 

New  York,  Boston 

Cleveland,  Philadelphia  .... 

Richmond,  Atlanta  

Minneapolis,  Chicago  

Dallas,     San     Francisco, 
Kansas  City.  St.  Louis. 


Geographic  area  served 


Federal  Reserve  Bank,  Buffalo  Branch,  P.O.  Box 
961.  Buffalo,  NY  14240, 

Federal  Reserve  Bank,  Pittsburgh  Branch,  P.O. 
Box  867,  PittsOurgh,  PA  15230. 

Federal  Reserve  Bank  of  Richmond,  P.O.  Box 
27622,  Richmond,  VA  23261. 

Federal  Reserve  Bank  of  Minneapolis,  250  Mar- 
quette Avenue,  Minneapolis,  MN  55480. 

Federal  Reserve  Bank  of  Kansas  City.  925  GrarKJ 
Avenue,  Kansas  Crty,  MO  64198. 


CT.  MA.  ME,  NH.  NJ  (northern  half).  NY  (City  &  State),  Rl,  VT, 
Puerto  Rico  and  Virgin  Islands. 

DE,  KY,  (eastern  half),  NJ  (southern  half),  OH,  PA,  WV  (north- 
ern pjanhandle). 

AL,  DC,  FL.  LA  (southern  half).  MD.  MS  (southern  half).  NC. 
SC.  TN  (eastern  half),  VA,  WV  (except  northern  panhandle). 

lA,  IL  (northern  ha!*),  IN  (northern  half),  MN,  MT,  ND,  SD,  Wl. 

AK,  AR.  AZ,  CA,  CO.  HI,  ID.  IL  (southern  half).  IN  (soutbern 
half).  KS,  KY  (western  half).  LA  (northem  halO.  MO.  MS 
(northern  half),  NE,  NM.  NV,  OK,  OR.  TN  (western  half),  TX, 
WA,  WY,  UTandGU, 


(2)  Until  March  1, 1996.  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  services,  but  such 
services  will  be  phased  out  over  the 
period  prior  to  that  date. 

PART  352— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  HH 

1.  The  authonty  citation  for  part  352 
continues  to  read  as  follows: 

Authority:  31  U  SC.  3105,  5  U.S.C  301. 


§352.2    [Amended] 

2.  In  §  352.2,  paragraph  (h)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Banks". 

§352.5    [Amended] 

3.  Section  352.5  is  amended  by 
adding  "(see  §  352.13)"  after  "Federal 
Reserve  Banks". 


§352.7    [Amended] 

4.  Section  352.7  is  amended  as 
follows: 

A.  Paragraph  (b)  is  amended  by 
adding  "referred  to  in  §  351  13" 
immediately  following  "a  Federal 
Reserve  Bank". 

B.  Paragraph  (c)  is  amended  by  adding 
"referred  to  in  §  351.13"  immediately 
following  "a  Federal  Reserve  Bank". 

5.  Section  352.13  is  revised  to  read  as 
follows: 
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§352.13    Fiscal  Agents. 

(a)  Federal  Resene  Banks  and 
Branches,  referred  to  below,  as  fiscal 
agents  of  the  United  States,  are 


authorized  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury,  or  his  or  her 
delegate,  in  connection  with  the  issue. 


ser\icing,  and  redemption  of  Series  HH 
bonds. 

(b)(1)  The  following  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Servicing  office 


Bese've  distncts  served 

New  York,  Boston 

Cleveland,  Philadelphia  .... 

Richmond.  Atlanta  

Minneapolis,  Chicago  

Dallas.     San     Francisco, 
Kansas  City,  St.  Louis. 


Geographtc  a^ea  served 


Federal  Reserve  Bank.  Buffalo  Branch,  PO  Box 
961.  Buffalo,  NY  14240. 

Federal  Reserve  Bank,  Pittsburgh  Branch,  P.O. 
Box  867,  Pittsburgh,  PA  15230. 

Federal  Reserve  Bank  of  Richmond,  P  0.  Box 
27622,  Richr^nd,  VA  23261. 

Federal  Reserve  Bank  of  Minneapolis,  250  Mar- 
quette Avenue,  Minneapolis.  MN  55480. 

Federal  Reserve  Bank  o?  Kansas  City,  925  Grand 
Avenue.  Kansas  City,  MO  64198. 


CT,  MA.  ME,  NH,  NJ  (northem  half),  NY  (City  &  State).  Rl.  VT. 
Puerto  Rico  and  Virgm  Islands. 

DE,  KY  (eastern  half).  NJ  (southern  half),  OH,  PA,  WV  (north- 
ern panhandle). 

AL.  DC,  FL.  LA  (southern  half),  MD,  MS  (southern  half),  NC, 
SC,  TN  (eastern  half),  VA.  WV  (except  northern  panhandle). 

lA.  IL  (northern  half),  IN  (northern  half),  MN,  MT.  ND.  SD,  Wl. 

AK.  AR.  A2.  CA.  CO,  HI.  ID.  IL  (southern  half).  IN  (southern 
half).  KS.  KY  (western  half).  LA  (northern  half),  MO,  MS 
(northern  half),  NE,  NM,  NV,  OK,  OR,  TN  (western  half).  TX. 
WA,  WY,  UT  and  GU. 


(2)  Until  March  1.  1996,  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  services,  but  such 
services  will  be  phased  out  over  the 
period  prior  to  that  date. 

PART  353— REGULATIONS 
GOVERNING  U.S.  SAVINGS  BONDS, 
SERIES  EE&HH 

1.  The  authority  citation  for  part  353 
continues  to  read  as  follows: 


,\uthority:  31  US.C.  3105,  5  U.S.C.  301 

2.  Section  353.1  is  amended  as 
follows; 

A.  Paragraph  (a)  is  amended  by 
adding  'in  the  list  in  paragraph  fb)  of 
this  section"  after  "Federal  Reserve 
Banks  and  Branches". 

B.  Paragraph  (b)  is  revised  to  read  as 
follows: 

§353.1     Oftlcial  agencies. 


(b)  Communications  concerning 
transactions  and  requests  for  forms 
should  be  addressed  to: 

(1)  A  Federal  Reserve  Bank  or  Branch 
in  the  list  below;  the  Bureau  of  the 
Public  Debt.  200  Third  Street. 
Parkersburg.  VW  26101;  or  the  Bureau 
of  the  Public  Debt.  Washington,  DC 
20226. 

(2)(i)  The  following  Federal  Reserve 
Offices  have  been  designated  to  provide 
savings  bond  services: 


Ser/)cing  office 


Reserve  disincts  seaed 

New  Yort<.  Boston 

Cleveland,  Philadelphia  .... 

Richmond,  Atlanta  

Minneapolis,  Chicago  

Dallas.      San      Francisco, 
Kansas  Cty.  St.  Louis 


Geographic  area  served 


Bex 


Federal  Reserve  Bank,  Buffalo  Branch,  P.O 

96V  Buffalo,  NY  14240. 
Federal  Reserve  Bank,  Pittsburgh  Branch, 

Box  867,  PittsDurgh,  PA  15230. 
Federal  Reserve  Bank  of  Richmond.  P.O. 

27622.  Richmond,  VA  23261. 
Federal  Reserve  Bank  of  Minneapolis.  250 

quette  Avenue,  Minneapolis,  MN  55480. 
Federal  Reserve  Bank  of  Kansas  City,  925  Grand 

Avenue,  Kansas  City,  MO  64198. 


P.O. 


Box 


Mar- 


CT,  MA.  ME,  NH,  NJ  (northern  half),  NY  (City  &  State),  Rl,  VT, 
Puerto  Rico  and  Virgin  Islands. 

DE,  KY  (eastem  half),  NJ  (southern  half),  OH,  PA,  WV  (north- 
em  panhandle). 

AL.  DC.  FL.  LA  (southern  half),  MD,  MS  (southern  half),  NC, 
SC,  TN  (eastem  half),  VA.  WV  (except  northern  panhandle). 

lA,  IL  (northern  half),  IN  (northern  half),  MN,  MT,  ND,  SD,  Wl. 

AK.  AR.  AZ.  CA.  CO.  HI.  ID.  IL  (southern  half).  IN  (southern 
half).  KS.  KY  (western  half).  LA  {northern  half).  MO,  NE. 
NM,  NV.  OK.  OR.  TN  (western  halfl.  TX.  WA.  WY.  UT  and 
GU. 


(ii)  Until  March  1.  1996.  other  Federal 
Reserve  Offices  may  continue  to  provide 
some  savings  bond  services,  but  such 
services  will  be  phased  out  over  the 
period  prior  to  that  date. 


§353.13    [Amended) 

3.  In  §  353.13,  paragraph  (d),  the 
introductory  paragraph,  is  amended  by 
adding  "designated"  before  "Federal 
Reserve  Bank",  and  removing  "of  the 
district"  and  replacing  it  with  "or 
Branch". 


§353.31     (Amended] 

4.  In  §  353  31.  paragraph  (d)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank". 

§353  35    (Amended] 

5.  In  §  353  35.  paragraph  (c)  is 
amended  by  adding  "designated"  before 
"Federal  Reserve  Bank  or  Branch". 

§  353.39    [Amended] 

6.  In  §  353.39.  paragraph  (b)  is 
amended  by  adding  "designated"  before 


"Federal  Reserve  Bank  or  Branch"  in 
the  two  places  the  phrase  appears. 

§353.40    (Amended] 

7.  In  §  353.40,  paragraph  (a)  is 
amended  by  adding  "a  designated  ' 
before  "Federal  Reserve  Bank". 

§353.41     [Amended] 

8.  Section  353.41  is  amended  by 
adding  "designated"  before  "Federal 
Reserve  Bank  or  Branch". 

[FR  Doc.  94-4831  Filed  3-3-94:  8:45  am] 
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DEP.ARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRParts10, 12.  and16 
[CGD  91-223] 
RiN211&-AE29 

Chemical  Testing  tor  Dangerous  Drugs 
ot  Applicants  for  issuance  or  Renewal 
of  Licenses,  Certificates  of  Registry,  or 
Merchant  Mariner's  Documents 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
require  chemical  testing  for  use  of 
dangerous  drugs  of  all  applicants  for 
issuance  or  renewal  of  licenses, 
certificates  of  registrv'  (CORs),  or 
merchant  mariner's  documents  (MMDs). 
This  action  is  necessary  to  implement 
the  requirements  of  the  Oil  Pollution 
Act  of  1990  (OPA  90).  Testing  of 
applicants  would  increase  maritime 
safety  by  providing  an  additional  tool  in 
the  effort  to  promote  a  drug-free  work 
place  in  the  maritime  industry. 
DATES:  Comments  must  be  received  on 
or  before  May  3.  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LR.V3406J  (CGD  91-223). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SVV..  Washington,  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Comments  on  collection  of 
information  requirements  must  be 
mailed  also  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Managtmeut  and  Budget,  725  17th 
Street  NVV..  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  .rnaintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
liocket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquartt.-^. 
FCR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  W.  Cratty,  Project  Manager, 
OPA  90  Staif.  (202)  267-6740  between 
7  a.m.  and  3:30  p.m.,  Monday  through 
Friday  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Rt-quest  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 


(CGD  91-223)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copjing  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  The  Coast  Guard  will 
consider  all  comments  received  during 
the  comment  period.  It  may  change  this 
proposal  in  view  of  the  comments. 
The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  .'ihould  Include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  James  W. 
Cratty,  Project  Manager,  and  Jacqueline 
L.  Sullivan,  Project  Counsel,  Oil 
Pollution  Act  (OPA  90)  Staff. 

Background  and  Purpose 

In  recent  years,  several  major  oil  spills 
fi-om  ships  have  occurred  in  waters 
under  the  jurisdiction  of  the  United 
States.  Among  these  were  the  EXXON 
VALDEZ  in  Prince  William  Sound, 
Alaska,  and  the  AMERICAN  TRADER  in 
coastal  waters  of  California.  These  spills 
caused  extensive  damage,  including  the 
loss  of  fish  and  wildlife.  In  response  to 
these  disasters  and  others.  Congress 
passed  the  Oil  Pollution  Act  of  1990 
(OPA  90)  (Pub.  L  101-330). 

Among  other  things,  OPA  90 
introduces  new  safety  measures  relating 
to  vessel  operations.  This  notice  of 
proposed  rulemaking  (NPRM)  proposes 
regulations  to  implement  sections 
4101(a)  and  (b)  of  OPA  90,  which 
amend  46  U.S.C.  7101  and  7302, 
respectively,  to  require  every  person 
who  appbes  for  the  issuance  or  renewal 
of  a  license,  certificate  of  registry  (COR), 
or  merchant  mariner's  document  (M?i/1D) 
to  have  a  test  for  dangerous  drugs. 

Under  46  CFR  part  10.  the  Coast 
Guard  issues  licenses  to  quaUfied 
officers  such  as  masters,  mates,  pilots, 
engineers,  operators,  and  radio  oiBcers, 
and  issues  CORs  to  qualified  staff 
officers  such  as  pursers,  medical 
doctors,  and  professional  nurses. 


Under  the  auLhority  of  46  U.S.C.  7302, 
any  person  serving  aboard  most  U.S.- 
flag  merchant  vessels  of  more  than  100 
gross  tons  operating  on  other  than  rivers 
and  lakes  must  be  issued  an  MMD  by 
the  Coast  Guard.  This  docum.ent  serves 
as  a  certificate  of  identification  and 
service,  authorizing  v/ork  in  different 
capacities  on  deck  and  in  the  engine 
and  steward's  departments.  The  MMD, 
with  an  appropriate  endorsement,  is 
also  the  credential  issued  to  a  qualified 
tankerman. 

The  statutory  language  of  OPA  90 
refers  to  the  testing  of  an  individual  for 
the  use  of  dcmgerous  drugs  in  violation 
of  law  or  Fevleral  regulation.  Existing 
Coast  Guard  regulations  are  framed 
around  the  phrase  "chemical  test," 
which  is  already  defined  in  46  CFR 
16.105.  For  the  purposes  of  this  NPRM, 
the  chemical  testing  required  of 
applicants  for  issuance  or  renewal  of 
licenses,  CORs,  or  MMDs  relates  only  to 
the  use  of  dangerous  drugs. 

Section  4103(a)(2)  of  OPA  90  amends 
46  U.S.C  2101  by  adding  "dangerous 
drug"  to  the  list  of  general  definitions 
and  removes  the  definition  of  dangerous 
drugs  from  46  U.S.C.  7503(a)  and 
7704(a).  The  definition  of  "dangerous 
drug"  in  section  4103(a)(2)  of  OPA  90 
includes  the  term  "controlled 
substance."  Although  "marijuana"  is 
not  specifically  mentioned  in  the  new 
definition,  marijuana  is  a  controlled 
substance  under  21  U.S.C.  802,  and  is 
therefore  covered  by  the  definition  of 
"dangerous  drug."  This  NPRM  would 
revise  the  definition  of  "dangerous 
drug"  in  46  CFR  16.105  to  conform  it  to 
the  definition  in  46  U.S.C.  2101,  as 
amended  by  section  4103(a)(2)  of  OPA 
90.  This  change  has  no  substantive 
effect  on  the  existing  dnig  testing  rules 
in  46  CFR  part  16. 

Currently,  46  CFR  16.220(b)  provides 
exceptions  to  the  periodic  chemical  test 
requirement  when  there  has  been  a 
recent  test  .^or  dangerous  dmgs  or 
participation  in  a  random  test  program. 
These  exceptions  were  revised  by  a  final 
rule  published  in  the  Federal  Register 
on  May  28, 1993  (58  FR  31104).  The 
revised  exceptions  would  apply  to  the 
new  testing  requirements. 

Section  4102(b)  and  (c)  of  OPA  SO 
amends  46  U.S.C.  7107  and  7302  to 
limit  the  terms  of  CORs  and  MMDs  to 
5  years.  On  September  16,  1993  the 
Coast  G'lard  published  an  NPRM  in  the 
Federal  Register  (58  FR  48572)  entitled 
"Five  year  Term  of  Validity  for 
Certificates  of  Registry  and  Merchant 
Mariner's  Documents"  (CGD  91-211)  to 
implement  the  provisions  of  sectio.n 
4102.  Although  the  NPRMs  for  chemical 
testing  and  terms  of  validity  both  deal 
with  the  issuance  and  renewal  of 
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merchant  mariner's  credentials,  two 
separate  documents  have  been  issued 
for  ease  of  review  by  the  public.  This 
NPRM  proposes  additional  changes  to 
update  Coast  Guard  regulations,  but  it 
does  not  affect  the  regulatory 
amendments  contained  in  the  "Five- 
Year  Term  of  Validity  for  Certificates  of 
Registry  and  Merchant  Mariner's 
Documents"  NPRM.  In  two  places.  46 
CFR  10.805(g)  and  12.02-9(0.  this 
NFRM  contains  proposed  regulatory  text 
that  v¥ould  follTW  after  additions 
proposed  in  the  "Five- Year  Term  of 
Vahdity  for  Certificates  of  Registry  and 
Merchant  Mariner's  Documents"  NPRM. 
One  final  rule  may  be  issued  combining 
the  requirements  for  chemical  testing 
and  regulations  for  the  terms  of  validity 
fnr  CORs  and  MMDs. 

Discussion  of  Proposed  Amendments 

OPA  90  requires  all  applicants  for  the 
issuance  or  renewal  of  licenses.  CORs. 
or  MMDs  to  have  a  chemical  test  for 
dangerous  drugs.  The  proposed  rules 
would  apply  the  requirement  to  I'll  an 
original  issuance  or  a  renewal  of  a 
hcense.  COR.  or  MMD;  (2)  a  raise  in 
grade  of  a  Hcense  or  a  higher  grade  of 
COR;  and  (.3)  the  fu^t  endorsement  on 
an  MMD  as  an  able  seaman,  qualified 
member  of  the  engine  department,  or 
tankerman.  Applicants  meetmg  either  of 
the  exceptions  contained  in  §  16.220 
would  be  exempt  from  the  chemical 
testing  requirements.  A  chemical  test  for 
dangerous  drugs  would  not  be  required 
for  an  MMD  endorsement  that  does  not 
require  a  new  expiration  dale  for  die 
MMD  or  the  duplicate  issuance  or 
replacement  of  valid  licenses.  CORs,  or 
MMDs.  If  an  applicant  applies  for 
multiple  documentation  transactions  at 
one  time,  the  application  is  treated  as  a 
single  transaction  and  a  single  drug  test 
will  satisfy  the  drug  testing 
requirements  for  all  documentation 
transactions  covered  by  the  application. 
In  a  supplemental  notice  oi  proposed 
r.;lemakjng  (.SNPR?-/*)  pubhshed  Ln  the 
Federal  Register  on  October  17, 1989 
(54  FR  42624).  the  Coest  Guard 
proposed  to  remove  existing  46  CFR 
subpart  12.20  entitled  "TanJcerman." 
and  replace  it  with  a  new  part  13, 
"Tankermen  and  Persons  in  Chargp  of 
Transfer  of  Dangerous  Liquid  and 
Liquefied  Gas.  '  The  Coast  Guard  is 
p.'-oposiog  to  add  chemical  testing  for 
dangerous  drugs  to  the  requirements  for 
oblciining  a  tankerman  endorsement  on 
an  K'\ro.  Because  the  "Tankerman" 
rule-  .dkjjig  has  not  been  finalized,  the 
proposal  to  add  drug  testing 
requirements  is  set  out  as  amendment  to 
the  existing  requirements  in  46  CFR 
subpart  12-2a  The  final  rule  will  place 
the  drug  testing  requirements  in  subpart 


12.20  or  a  new  46  CFR  part  13,  as 
appropriate. 

Periodic  chemical  testing  for 
dangerous  drugs  is  currently  part  of  the 
physical  examinations  required  for 
some  merchant  mariners.  Entry -level 
ratings  (46  CFR  subpart  12.25). 
lifeboatmen  (46  CFR  subpart  12.10).  and 
staff  officers  (46  CFR  10.801)  do  not 
require  physical  examinations.  Existing 
§  16.220(a)  states  that,  if  a  physical 
examination  is  required,  the 
examination  must  include  a  chemical 
test  for  dangerous  drugs.  The  apphcant 
must  provide  the  results  of  the  chemical 
test  for  dangerous  dnigs  to  a  Coast 
Guard  Regional  Examination  Center 
(REC)  where  licensing  and 
docamentation  transactions  take  place. 
The  proposed  rules  would  revise 
§  16.220(a)  to  base  testing  requirements 
on  is-suance  or  renewal  transactions. 
Additionally,  requirem.ents  for  pilots 
who  must  undergo  an  annual  phvsical 
examination  would  be  moved  to  a  new 
§  16.220fb)  and  a  new  reporting 
requirement  is  proposed  for  that  section. 
Pilots  who  are  not  excepted  from  taking 
a  chemical  drug  test  as  part  of  their 
annual  physical  would  oe  required  to 
provide  drug  test  resuhs  to  the  REC 
where  their  license  was  last  renewed. 

The  Coast  Guard  is  stilictting 
comments  specifically  on  two  issues 
raised  by  this  expansion  of  chemical 
lifting  requirements.  The  first  issue 
relates  to  an  unemployed,  nonunion 
applicant  who  is  required  to  have  a 
chemical  test  for  dangerous  drugs. 
Under  46  CFR  16  370.  which  would  not 
be  amended  by  the  proposed  rules, 
individuals  must  have  test  resuhs 
reviewed  by  a  Medical  Review  Officer 
(MRO)  selected  by  the  employer  or 
sponsoring  organization.  However,  if  an 
apphcant  does  noi  hold  a  maritime- 
related  job  or  belong  to  a  union,  there 
may  be  no  MRO  immediately  available 
to  the  applicant  for  reviewing  test 
results  and  providing  appropriate 
certification.  The  Coast  Guard  is 
interested  in  receiving  comments  on 
whether  this  situation  would  f>ose  a 
significant  problem  and  requests 
suggestions  on  alremativea. 

The  second  issue  relates  to  inactive 
license  renewals  under  46  CFR 
10.209(g).  Under  the  propositi  rules, 
applicants  for  inactive  Hcense  renewals 
would  net  be  required  to  undergo  a 
chemical  test  for  dangerous  drugs.  The 
Coast  Guard  seeks  ctjmments  on  the 
desirability  of  requiring  applicants  for 
inactive  Hcense  renewals  to  meet  the 
chemical  testing  requirements. 

Regutafory  Evahiafion 

This  proposal  is  not  ma)or  under 
Executive  Order  12866.  but  is 


considered  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  P^rocedures"  (44 
FR  1 1040;  February  26,  1979)  because  of 
controversy  surrounding  chemical  drug 
testing,  substantial  public  interest,  and 
the  potential  for  HtigatiorL  A  Regulatory 
Evaluation  has  been  prepared  for  this 
rulemaking  and  is  available  in  the 
docket  for  inspection  or  copying  v>  here 
indicated  under  ADDRESSES. 

Costs  to  Government 

Federal  Government  costs  attributable 
to  implementation  of  these  proposed 
regulations  would  be  incurred  by  the  17 
Coast  Guard  RECs.  Each  apphcant  is 
responsible  for  submitting  chemical  test 
results  verified  b>'  a  MRO  during  the 
"evaluation"  phase  of  the  merchant 
mariner  credential  transaction.  The 
additional  costs,  for  the  "evaluation" 
phase,  associated  with  receiving  and 
handling  test  results  on  applicants  for 
merchant  mariner  credentials  will  be 
minimal  The  costs  incurred  as  a  result 
of  this  rulemaking  are  a  relatively  small 
percentage  of  the  total  costs  of  the 
"evaluation  '  phase,  and  do  not  warrant 
revision  of  the  current  fees  for 
evaluation  related  to  MMD,  COR  or 
licensing  transactions. 

Costs  to  Public  and  Respondents 

Firms  in  the  maritime  industry  and 
some  individual  respondents 
(applicants)  would  bear  the  prospective 
incremental  costs  of  this  rulemaking 
These  costs  are  addressed  in  the 
Regulatory  Evaluation. 

The  cost  projections  assume  that 
holders  of  MMDs  will  not  apply  for 
renewals  and  endorsements  at  the  same 
time,  and  that  holders  of  Hcenses  will 
not  apply  for  renewals  and  raises  in 
grade  at  the  same  time.  This  approach 
guards  against  underestimating  costs. 
However,  the  projections  further  assume 
that  holders  of  licenses  who  also  hold 
MMDs  will  re:iew  Hcenses  and  MMDs 
together,  and  that  the  few  holders  of 
CORs  and  MMDs  will  apply  for  and 
renew  CORs  and  MMDs  together.  The 
cost  projections  were  adjusted  to  reflect 
the  percentage  of  merchant  mariners 
that  will  not  have  to  take  a  drug  test  for 
the  documentation  transaction  because 
they  aheady  participate  in  a  rando.ii 
chemical  testing  program  for  d<iagerQiis 
drugs  or  they  have  passed  a  drug  test 
within  the  previous  185  days. 
Computations  show  that  the  NFRM 
would  subject  an  estimated  additional 
7,258  applicants  for  credentials  each 
year  to  chemical  testing  for  dangeinos 
drugs.  The  annual  cost  to  the  public 
would  total  $439,000. 
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Benefits 

The  dollar  value  of  direct  and  societal 
benefits  derived  from  the  proposed  rule 
are  not  quantifiable,  but  may  be 
substantial. 

.^cco^ding  to  a  1987  report  published 
by  the  National  Institute  of  Drug  Abuse, 
drug-free  individuals — 

(a)  Suffer  fewer  accidents; 

(b)  File  fewer  workers'  compensation 
claims; 

(c)  Use  less  sick  leave;  and 

(d)  Experience  lower  medical  cost 
than  drug  users. 

Historical  data  is  insufficient  to 
quantify  benefits.  However,  should  this 
program  manage  to  save  even  one  life 
per  year  at  $2.5  million  per  statistical 
I'fe  saved  (which  recent  research  shows 
is  a  reasonable  estimate  of  people's 
wilUngness-to-pay  for  safety),  its 
benefits  would  e.xceed  its  costs.  If 
maritime  accidents  were  reduced  even 
by  a  small  percentage,  savings  would 
accrue  to  the  maritime  industry  through 
lower  repair  and  medical  costs  and  to 
the  public  through  environmental 
protection. 

Small  Entities 

Under  the  Regulator)'  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  quahfy  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  costs  to  small  entities  will 
probably  not  be  significant  because  the 
costs  of  the  additional  chemical  testing 
for  dangerous  drugs  will  be  borne 
primarily  by  individual  applicants,  and 
is  less  than  SlOO  per  occasion.  Because 
it  expects  the  im.pact  of  this  proposal  on 
small  entities  to  be  minimal,  the  Coast 
Guard  certifies  under  15  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  use.  3501  et  seq).  the  Office  of 
Management  and  Budget  (0MB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification. 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  §§  10.201, 


10.202,  10.205,  10.207.  10.209.  10.805, 
12.02-4.  12.02-9.  12.05-3.  12.10-2. 
12.15-3,  12.20-1,  12.25-10.  16.105.  and 
16.220.  The  following  particulars  apply: 
DOT  No.  2115. 

OMB  Control  No.:  Formerly  2115- 
0574;  Consolidated  into  2115-0003. 
Administration:  U.S.  Coast  Guard. 
Title:  Collection  of  Commercial  Vessel 
&  Personnel  Accident  (Marine  Casualty) 
Information  (Forms  CG-2692/2692A) 
and  Programs  for  Chemical  Drug  & 
Alcohol  Testing  of  Commercial  Vessel 
Personnel,  including  Required  Drag  & 
Alcohol  Testing  following  a  Serious 
Marine  Incident  (Form  CG-2692B). 

Need  for  IrKnnation:  Sections  7101 
and  7302  of  iUle  46,  United  States  Code 
mandate  that  the  Secretary  require 
chemical  testing  of  each  applicant  for 
the  issuance  or  renewal  of  a  license. 
COR.  or  MMD  for  use  of  a  dangerous 
drug. 

Proposed  Use  of  Information:  An 
applicant  must  submit  proof  of  passing 
a  chemical  test  for  dangerous  drugs  or 
meet  one  of  the  exceptions  from 
periodic  testing  in  order  to  be 
considered  for  issuance  or  renewal  of  a 
license.  COR.  or  MMD. 

Frequency  of  Responses:  This 
information  must  be  collected  whenever 
an  applicant  applies  for  or  renews  a 
license.  COR.  MMD.  or  when 
individuals  (e.g.,  a  pilot)  are  required  to 
receive  an  annual  physical  examination. 

Burden  Estimated:  The  Coast  Guard 
estimates  that  the  total  annual  burden 
on  merchant  mariners  will  be  $439,000. 
This  estimate  does  not  include  the  costs 
to  the  Coast  Guard  of  administering  the 
program.  Again,  these  costs  are 
incorporated  into  the  "Draft  Regulator}' 
Evaluation  and  Regulator,'  Flexibility 
Assessment  of  Regulations  Requiring 
Chemical  Testing  for  Dangerous  Drugs 
of  Applicants  for  Issuance  or  Renewal  of 
a  Hcense.  COR.  or  MMD  " 

Respondents:  The  regulator)'  impact 
will  fall  on  the  estimated  7,258 
merchant  mariners  not  yet  required  to 
undergo  periodic  chemical  testing  for 
dangerous  drugs. 

Form(s):  There  are  no  forms 
applicable  to  this  rulemaking. 
Average  Burden  Hours  Per 
Respondent:  The  average  burden  hours 
per  respondent  is  1.25  hours  per  year. 
The  burden  hours  for  all  respondents 
total  9.072.5  hours  annually. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 


Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  fiirther  environmental 
docum<mtation.  This  proposal  is  a 
procedural  regulation  without  any 
direct  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES 

List  of  Subjects 

46CFRPart  10 

Fees.  Reporting  and  recordkeeping 
requirements.  Schools.  Seamen. 

46CFRPart  12 

Fees,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  16 

Drug  testing.  Marine  safety  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  10,  12.  and  16  as 
follows; 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  14  U  S  C  633.  31  U.S.C.  9701. 
46  U.S.C.  2'l03.  7-101.  49  CFR  1.45.  1.46; 
Section  10.107  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

2.  Section  10.201(a)  is  revised  to  read 
as  follows: 

§10.201     Eligibility  for  licenses  and 
certificates  of  registry,  general. 

(a)  In  order  to  receive  a  license  or 
certificate  of  registry,  each  applicant 
shall  establish  to  the  satisfaction  of  the 
Officer  in  Charge.  Marine  Inspection 
(OCMI).  that  he  or  she  meets  all  the 
qualifications  (respecting  age. 
experience,  training,  citizenship, 
character  references,  recommendations, 
physical  health,  chemical  testing  for 
dangerous  drugs,  and  professional 
competence)  required  by  this  part  before 
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the  OCMI  issues  a  license  or  certificate 
of  registry. 

•  •        »        •        » 

3.  Section  10.202  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (i)  to  read  as  follows: 

§^0.202    Issuance  of  licenses  and 
certificates  of  registry. 

♦  *  •  0  » 

(i)  Each  applicant  for  an  original 
issuance  or  a  renewal  of  a  license  or  a 
certificate  of  registr}',  for  a  raise  in  grade 
of  a  license,  or  for  a  higher  grade  of 
certificate  of  registry  shall  produce 
evidence  of  having  passed  a  chemical 
test  for  dangerous  drugs  or  qualifying 
for  an  exception  from  testing  in  §  16.220 
of  this  subchapter.  Any  applicant  who 
fails  a  chemical  test  for  dangerous  drugs 
will  not  be  issued  a  license  or  certificate 
of  registry. 

4.  Section  10.205  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§■•0  205     Requirements 'or  original 
licenses  and  certificates  of  registry. 

•  •         •         »         • 

())  Chemical  testing  for  dangerous 
drugs.  Each  applicant  shall  produce 
evidence  of  having  passed  a  chemical 
test  for  dangerous  drugs  or  quahfjing 
for  an  exception  from  testing  in  §  16.220 
of  this  subchapter.  An  applicant  who 
fails  a  chemical  test  for  dangerous  drugs 
will  not  be  issued  a  license  or  certificate 
of  registry. 

5.  Section  10.207  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  1 0.207    Req jlre;Ttents  for  raise  of  grade 
of  license. 

•  •         •         *         * 

(g)  Chemical  testing  for  dangerous 
drugs.  Each  apphcant  for  a  raise  in 
grade  shall  produce  evidence  of  having 
passed  a  chemical  test  for  dangerous 
drugs  or  qualifying  for  an  exception 
fi-om  testing  in  §  16.220  of  this 
subchapter.  An  applicant  who  fails  a 
ciiemical  test  for  dangerous  drugs  will 
not  be  issued  a  Ucense. 

6.  Section  10.209  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (h)  to  read  as  follows: 

§  10.209    Requirements  tor  renewal  of 
liconses  and  cer*r*ic?»tes  of  registry. 

*         •         •         •         • 

(h)  Chemical  testing  for  dangerous 
drugs.  Each  applicant  for  the  renewal  of 
a  license  or  of  a  certificate  of  registry 
shall  produce  evidence  of  having  passed 
a  chemical  test  for  dangerous  drugs  or 
qiialif>'ing  for  an  exception  from  testing 
in  §  16.220  of  this  subchapter.  An 
applicant  who  fai!s  a  chemical  test  for 
dangerous  drugs  will  not  be  issued  a 
license  or  certificate  of  registry. 


7.  Section  10.805  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

S  10.805    General  requirements. 

•  «         «         •         • 

(g)  Each  applicant  for  an  original 
certificate  of  registry  or  a  higher  grade 
of  certificate  of  registry,  as  described  by 
paragraph  (c)  of  this  section,  shall 
produce  evidence  of  having  passed  a 
chemical  test  for  dangerous  drugs  or 
qualifying  for  an  exception  fi-om  testing 
in  §  16.220  of  this  subchapter.  An 
applicant  who  fails  a  chemical  test  for 
dangerous  drugs  will  not  be  issued  a 
certificate  of  registrv. 

PART  12— CERTIFICATfON  OF 
SF-AMEN 

8.  The  authority  citation  for  part  12 
continues  to  read  as  follows: 

Authority:  14  L'.S.C,  633.  31  U  S.C.  9701, 
46  U.S.C  2103.  2110.  7301.  7701.  49  CFR 
1.46. 

9.  Section  12.02^  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§12.02-4    Basis  for  denial  of  documents. 

•  »         •         •         • 

(c)  An  applicant  who  fails  a  chemical 
test  for  dangerous  drugs  required  by 
§  12.02-9  will  not  be  issued  a  merchant 
mariner's  document. 

10.  Section  12.02-9  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  12.02-9    Application  for  documents. 

•  •         •         «         * 

(f)  Each  applicant  for  an  original 
issuance  of  a  merchant  mariner's 
document,  the  first  endorsement  as  an 
able  seaman,  qualified  member  of  the 
engine  department,  or  tankerman.  or  a 
reissuance  of  a  merchant  mariner's 
document  with  a  new  expiration  date 
shall  present  evidence  of  having  passed 
a  chemical  test  for  dangerous  drugs  or 
qualifying  for  an  exception  from  testing 
in  §  1S.220  of  this  subchapter. 

PART  16— CHEMICAL  TESTING 

11.  The  authority  citation  for  part  IS 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  7101. 
7301.  and  7701;  49  CFR  1.45. 

12.  Section  16.105  is  amended  by 
revising  the  definition  of  "dangerous 
drug"  to  read  as  follows: 

§16.105    Definitions  of  terms  used  in  this 
part 


Dangerous  drug  means  a  narcotic 
drug,  a  controlled  substance,  or  a 
controlled-substance  analog  (as  defined 
In  section  102  of  the  Comprehensive 


Drug  Abuse  and  Control  Act  of  1970  (21 
U.S.C.  802)). 

•         •         •         •        • 

13.  Section  16.220  is  revised  to  read 

as  follows: 

§  16.220    Periodic  testing  requirements. 

(a)  Except  as  provided  by  paragraph 
(c)  of  this  section,  an  applicant  for  an 
original  issuance  or  a  renewal  of  a 
license  or  a  certificate  of  registry  (COR), 
a  raise  in  grade  of  a  license,  a  higher 
grade  of  COR.  an  original  issuance  of  a 
merchant  mariner's  document  (MiMD). 
the  first  endorsement  as  an  able  seaman, 
qualified  member  of  the  engine 
department,  or  tankerman,  or  a 
reissuance  of  an  MMD  with  a  new 
expiration  date  shall  be  required  to  pass 
a  chemical  test  for  dangerous  drugs.  The 
applicant  shall  provide  the  resuhs  of  the 
test  to  the  Coast  Guard  Regional 
Examination  Center  (REC)  at  the  time  of 
submitting  an  apphcation.  The  test 
results  must  be  completed  and  dated  not 
more  than  185  days  prior  to  submission 
of  the  application. 

(b)  Unless  excepted  under  paragraph 
(c)  of  this  section,  each  pilot  required  by 
this  subchapter  to  receive  an  annual 
physical  examination  must  pass  a 
chemical  test  for  dangerous  drugs  as  a 
part  of  that  examination.  The  individual 
shall  provide  the  results  of  each  test 
required  by  this  section  to  the  REC 
where  the  license  was  last  renewed. 

(c)  An  applicant  need  not  submit 
evidence  of  passing  a  chemical  test  for 
dangerous  drugs  required  by  paragraph 
(a)  or  (b)  of  this  section  if  he  or  she 
provides  satisfactory  evidence  that  he  or 
she  has — 

(1)  Passed  a  chemical  test  for 
dangerous  drugs  required  by  this  part 
within  the  previous  six  months  with  no 
subsequent  positive  drug  tests  during 
the  remainder  of  the  six-month  period; 
or 

(2)  During  the  previous  185  days  been 
subject  to  a  random  testing  program 
required  by  §  16.230  for  at  least  60  days 
and  did  not  fail  or  refuse  to  participate 
in  a  chemical  test  for  dangerous  drugs 
required  by  this  part. 

(d)  An  applicant  is  required  to 
provide  the  results  of  only  one  chemical 
test  for  dangerous  drugs  when  multiple 
documentation  transactions  are  covered 
by  or  requested  in  a  single  application. 

14.  Section  16.260(b)(1)  is  revised  to 
read  as  follows: 

§16.260    Records. 

»         •         •         *         » 

(1)  Satisfy  the  requirements  of 
§§  16.210(b)  and  16.220(c)  of  this  part. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  271  and  279 

[EPA;530-2-42-011;  FRL-4845-2) 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Recycled  Used  Oil 
Management  Standards 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  On  September  10. 1992.  EPA 
exempted  used  oil  inserted  into  crude 
oil  pipelines  from  the  part  279  used  oil 
management  standards.  EPA  is  today 
clarifying  the  existing  pipeline 
exemption  and  expanding  the 
e.xemption  to  other  petroleum  refinery 
applications.  Today's  document  clarifies 
that  the  exemption  from  the  used  oil 
management  standards  did  not  intend  to 
exclude  used  oil  mixed  with  crude  oil 
or  natural  gas  liquids  (hereinafter 
referred  to  as  "crude  oil")  in  pre- 
pipeline  units  (e.g..  stock  tanks, 
production  separators)  prior  to  being 
introduced  into  the  crude  oil  pipeline. 
In  addition,  today's  rule  expands  the 
used  oil  exemption  to  include 
transportation  and/or  storage  of 
mixtures  of  small  amounts  of  used  oil 
(i  e.,  less  than  1%)  and  crude  oil  that  are 
destined  for  insertion  into  a  petroleum 
refining  facility  process  at  a  point  prior 
to  crude  distillation  or  catalytic 
cracldng. 

Today's  rule  exempts  from  the  part 
279  standards,  used  oil  that  is  inserted 
into  the  petroleum  refining  facility 
process  after  distillation  or  cataMic 
cracking  operations  pronded  that  the 
used  oil  meets  the  used  oil  specification 
prior  to  insertion. 

Today's  rule  also  exempts  from  the 
part  279  standards  used  oil  that 
incidentally  enters  and  is  recovered 
from  a  refinery's  hydrocarbon  recovery- 
system  or  wastewater  treatment  system 
(i.e..  process  sewer,  storm  sewer,  or 
wastewater  treatment  units),  if  the 
recovered  used  oil  is  subsequently 
inserted  into  the  petroleum  refinery 
process 

In  addition,  today's  rule  expands  the 
definition  of  transfer  facility  to  allow 
used  oil  to  be  held  more  than  24  hours 
but  less  than  35  days  prior  to  specified 
activities. 

Finally.  EPA  is  today  amending  the 
used  oil  processor  standards  to  clarify 
that  a  specific  set  of  on-site 
maintenance,  filtering,  and  separation 
activities  were  not  intended  to  be 
covered  under  the  used  oil  processor 
standards.  EPA  is  also  correcting  errors 


in  regulations  that  appeared  in  the  May 
3.  1993.  Federal  Register. 
EFFECTIVE  DATE:  April  4,  1994. 
ADDRESSES:  The  regulatory  docket  for 
this  rulemaking  is  available  for  public 
inspection  at  room  2427.  U.S. 
Envirorunental  Protection  Agency,  401 
M  Street  S\V..  Washington.  DC  20460 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  for  Federal  holidavs.  The 
docket  number  is  F-94-UOTA-FFFFF. 
The  public  must  make  an  appointment 
to  review  docket  materials  by  calling 
(202)  260-9327.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  document  at  no  cost. 
Additional  copies  cost  S.20  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline.  Office  of  Solid  Waste.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington.  DC  20460; 
Telephone  (800)  424-9346  (toll  free)  or. 
in  the  Washington  DC,  metropolitan 
area  at  (703)  920-9810. 

For  information  on  specific  aspects  of 
this  rule,  contact  Ms.  Eydie  Pines, 
telephone  (202)  260-3509.  U.S.  EPA. 
401  M  Street  SW..  Washington.  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  Usted 
in  the  following  outfine: 

I.  Authority. 

II.  Background. 

A  Sammary-  of  Recent  Regulatory  Actions 

Pertaining  to  Used  Oil. 
1.  Summarv'  of  May  20,  1992.  Federal 

Register  Notice. 

2  Summar)'  of  September  10. 1992. 
Federal  Register  Notice. 

3  May  3.  1993.  and  )une  17,  1993 
Correction  Notices. 

B.  Summary  of  the  1985  Comments. 

C.  Summary  of  1991  Comments. 

III.  Analysis  of  New  Part  279  Provisions. 

A.  Summary  of  Comments  from  Interested 

Parties. 
B  Definition  of  petroleum  refining  facility. 

used  oil  re-refining  facility.  , 

C.  Used  Oil  Introduced  into  Crude  Oil 
Pipelines  or  Petroleum  Refineries. 

1.  Used  Oil  Introduced  into  Crude  Oil 
Pipelines. 

2.  Storage  and  Transportation  of  Mixtures 
of  Used  Oil  and  Crude  Oil. 

3.  Used  Oil  Inserted  into  the  Petroleum 
Refining  Process  without  Prior  Mixing 
and  Mixtures  of  Creater  Than  One 
Percent  Used  Oil. 

4.  Used  Oil  Inserted  Into  the  Petroleum 
Refining  Process  after  Crude  Distillation 
or  Catalytic  Cracking. 

5.  Used  Oil  Captured  by  the  Refinery's 
Hydrocarbon  Recovery  System  or 
Wastewater  Treatment  System  and 
Inserted  into  Petroleum  Refining  Process. 

6.  Stock  Tank  Bottoms. 

D.  Used  Oil  Transportation.  Definition  of 
Transfer  Facility. 

E.  Used  Oil  Processing  by  Generators  and 
Transfer  Facilities. 


1.  Definition  of  Used  Oil  Processor 

(A)  Reconditioning  used  oil  before 
returning  it  for  reuse  by  the  generator. 

(B)  Separating  used  oil  from  wastewater  to 
make  wastewater  acceptable  for 
discharge  or  reuse. 

(C)  Using  oil  mist  collectors  to  remove 
droplets  of  used  oil  from  in-plant  air  to 
make  plant  air  suitable  for  continued 
recirculation. 

(D)  Removing  used  oil  from  materials 
containing  or  other;\'ise  contaminated 
with  used  oil  in  order  to  remove 
excessive  oil. 

(E)  Filtering,  separating,  or  otherwise 
reconditioning  used  oil  before  burning  it 
in  a  space  heater. 

F  Restrictions  on  transporters  who  are  not 
also  processors  or  re-refiners  and 
changes  to  the  definition  of  transfer 
facility. 

G.  Tracking. 

H.  Correction  to  the  Regulatory  Language. 

1.  Requirements  for  enforcement  authority 

2.  Rebuttable  Presumption. 

3.  Characteristic  Hazardous  Waste. 

1.  Correction  to  the  Preamble  Language. 

IV  State  Authorization. 

V  Executive  Order  12866. 

VI.  Paperwork  Reduction  Act. 

VII.  Regulatory  Flexibility  Act. 

VIII.  Administrative  Procedure  Act. 

Authority 

The  regulations  promulgated  today 
are  issued  under  the  authority  of 
sections  1004.  1006.  2002(a). '3014.  and 
7004  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conser\ation 
and  Recovery  Act.  and  as  amended  by 
the  Used  Oil  recycling  Act.  as  amended, 
42  U.S.C.  6903.  6905,  6912(a),  6935.  and 
6974. 

IL  Background 

A.  Summary  of  Recent  Regulatory- 
Actions  Pertaining  to  Used  Oil 

1   Summary  of  May  20.  1992.  Federal 
Register  Notice 

On  May  20.  1992.  EPA  published  a 
final  listing  determination  for  used  oils 
that  are  destined  for  disposal  (see  57  FR 
21524).  The  Agency  determined  that 
used  oils  destined  for  disposal  did  not 
have  to  be  listed  as  a  hazardous  waste 
because  used  oils  do  not  typically  and 
frequently  meet  the  technical  criteria  for 
listing  a  waste  as  hazardous.  EPA  gave 
considerable  attention,  in  reaching  its 
determination,  to  the  current  Federal 
regulations  that  govern  the  management 
of  used  oils  that  are  disposed,  including 
the  requirement  for  used  oil  that 
exhibits  a  characteristic  of  hazardous 
waste  under  subtitle  C  of  RCRA. 

The  May  20.  1992.  Federal  Register 
notice  also  included  a  categorical 
exemption  from  the  definition  of 
hazardous  waste  in  §  261.4  for  non- 
terne-plated  used  oil  filters  that  have 
been  hot-drained  to  remove  used  oil. 
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EPA  based  this  exemption  on  data 
submitted  to  the  Agency  indicating  that 
these  filters  do  not  typically  and 
frequently  exhibit  the  toxicity 
characteristic. 

2.  Summary  of  September  10,  1992, 
Federal  Register  Notice 

On  September  10,  1992,  EPA 
promulgated  a  final  listing  decision  for 
used  oils  that  are  recycled  and 
simultaneously  promulgated 
management  standards  for  used  oil. 
codified  at  40  CFR  part  279  (see  57  FR 
41566).  EPA  determined  that  used  oil 
destined  for  recycling  did  not  have  to  be 
listed  as  a  hazardous  waste  because  the 
used  oil  did  not  meet  the  technical 
criteria  for  listing  a  waste  as  hazardous, 
particularly  in  light  of  the  new 
management  standards  and  other  federal 
requirements  which  control  the  risks 
posed  by  improper  management  of  used 
oil.  The  standards  cover  used  oil 
generators,  transporters,  processors,  re- 
refiners,  off-specification  burners  and 
marketers.  The  standards  included  an 
exemption  from  the  management 
standards  for  used  oil  placed  directly  in 
a  crude  oil  pipeline. 

3.  May  3,  1993.  and  June  17.  1993 
Correction  Notices 

On  May  3,  1993.  EPA  published 
technical  amendments  and  corrections 
to  the  May  20,  1992  and  September  10, 

1992,  Federal  Register  Notices  (see  58 
FR  26421).  On  June  17,  1993.  EPA 
corrected  several  errors  in  the  May  3, 

1993.  notice  (see  58  FR  33341). 

B.  Summary  of  the  1985  Comments 
Regarding  Used  Oil  Mixed  With  Crude 
Oil  Destined  for  Refineries 

On  November  29,  1985,  EPA  proposed 
to  list  all  used  oil  as  a  hazardous  waste 
(50  FR  49248).  Commenters  responded 
that  used  oil  mixed  with  crude  oil  be 
exempt  from  such  regulation  because 
the  small  quantities  of  used  oil  mixed 
with  crude  oil  posed  no  threat  to  the 
environment  when  refined  with  crude 
oil. 

C.  Summary  of  1991  Comments 

On  September  23.  1991.  EPA 
proposed  that  the  two  exemptions  from 
subtitle  C  requirements  promulgated  in 
1985  (see  40  CFR  261.6(a)(3)  (v)-(viii)) 
for  oil-bearing  hazardous  waste  and 
fuels  derived  from  these  wastes,  also 
apply  to  used  oils.  (56  FR  48026,  48042) 
EPA  proposed  exemptions  from  the 
used  oil  management  requirements 
(whether  or  not  EPA  ultimately  Usted 
used  oil  as  a  hazardous  waste)  for:  (1) 
Used  oils  that  are  reinserted  as 
feedstocks  at  primary  petroleum 


refineries;  and  (2)  hiels  derived  from 
those  used  oils. 

Commenters  (mainly  the  primary 
petroleum  refining  industrv-)  stated  that 
if  EPA  chose  to  hst  used  oil  as 
hazardous  waste,  the  Agency  should 
e.xempt  used  oil  that  is  reintroduced 
into  the  refinery  process  from  hazardous 
waste  or  used  oil  management  standards 
requirements.  Commenters  further 
stated  that  if  EPA  did  not  adopt  this 
exemption,  the  entire  refinery  process 
could  be  subject  to  hazardous  waste 
management  requirements,  including 
permits.  Commenters  stated  that  this 
would  be  unwarranted  because  the 
reintroduction  of  used  oil  into  the 
refining  process  contributes  only 
insignificant  concentrations  of  metals  to 
the  crude  oil  or  finished  petroleum 
product.  Other  commenters  stated  that 
refiners  that  handle  used  oil  should  be 
subject  to  the  same  requirements  for 
used  oil  management  as  are  used  oil  re- 
refiners. 

Commenters  from  the  primary 
petroleum  refining  industry  also  stated 
that  EPA  should  not  limit  the  e.xemption 
to  those  instances  where  used  oil  is 
inserted  before  fluid  catahtic  cracking 
or  distillation,  since  other  conversion 
and  distillation  processes  in  the  refinery 
would  also  remove,  alter  or  immobilize 
impurities  in  the  oil.  They  asserted  that 
limiting  the  point  of  insertion  could 
foreclose  the  future  development  of 
used  oil  rer>xhng  activities.  These 
commenters  also  stated  that  hmiting  the 
insertion  point  could  preclude  refineries 
from  accepting  DIY  oil.  Commenters 
asserted  that  DIY  oil  might  have  to 
undergo  certain  pre-processing  at 
refineries  prior  to  its  insertion  into  the 
refining  process.  They  also  asserted  that 
under  the  proposed  exemption,  this  pre- 
processing would  not  be  exempt  and 
would  be  a  hazardous  waste  activity. 
Commenters  stated  that  these  activities 
are  part  of  the  refinine  process. 

Commenters  from  tne  primary 
petroleum  industry  further  stated  that 
EPA  should  extend  the  e.xemption  to 
apply  to  used  oil  inserted  into  the 
pipeline  at  marketing.  E&P  and  pipeline 
facilities  for  use  in  the  refinery  process. 
They  asserted  that  used  oil  recovered 
from  oil  and  gas  exploration  and 
production  is  placed  in  pipelines  and 
tracks  and  returned  to  the  refinery  from 
other  petroleum  facilities.  Commenters 
stated  that  the  recovered  oils  are  useful, 
valuable  raw  materials  that  are 
reintroduced  into  the  crude  stream  for 
their  economic  value. 

m.  Analysis  of  .New  Part  279  Provisions 

On  September  10.  1992,  EPA 
promulgated  a  final  hsting  decision  for 
used  oils  that  are  recycled  and 


simultaneously  promulgated  standards 
in  40  CFR  part  279  for  the  management 
of  used  oil  under  RCRA  section  3014. 
Under  §  279.10(g)  of  part  279,  EPA 
granted  an  exemption  for  used  oils 
introduced  directly  into  crude  oil 
pipehnes  from  part  279  standards  at  the 
point  at  which  they  are  introduced.  EPA 
did  not  address  the  proposed 
exemptions  for  used  oil  inserted  into  the 
petroleum  refining  facihty  process 
either  prior  to  or  after  crude  distillation 
or  catah-tic  cracking. 

The  American  Petroleum  Institute 
filed  a  petition  for  review  of  the 
September  10.  1992,  rule,  on  December 
8.  1992.  raising  the  issue  that  EPA  had 
not  addressed  the  proposed  exemptions 
for  petroleum  refining,  production,  and 
transportation  in  the  September  10, 
1992,  final  rule.  Today's  rule  responds 
to  comments  and  addresses  outstanding 
i-ssues  related  to  used  oil  and  petroleum 
refining  facility  processes. 

A.  Summary  of  Comments  From 
Interested  Parties 

Today's  rule  was  distributed  in  draft 
form  for  comment  to  the  Utigants  and 
intervenors  concerning  the  1992  rule, 
and  other  concerned  members  of  the 
regulated  community.  States,  and 
environmental  groups.  The  primary 
substantive  comments  received  on  the 
draft  and  EPA's  responses  to  those 
comments  are  summarized  below. 

EPA  received  several  comments  from 
the  petroleum  industry  on  the 
exemption  from  part  279  for  storage  and 
transportation  of  mixtures  of  used  oil 
and  crude  oil  that  contain  less  than  1% 
used  oil  and  are  destined  for  insertion 
into  petroleum  refining  process.  These 
commenters  objected  primarily  to 
provisions  in  the  draft  final  rule  hmiting 
the  exemption  to  mixtures  that  contain 
less  than  1%  used  oil.  The  commenters 
also  objected  to  limiting  the  amount  of 
used  oil  that  can  be  directly  inserted 
info  the  petroleum  refming  process  to 
1%  of  the  crude  oil  process  unit 
throughput  at  any  given  time.  EPA  has 
retained  the  1%  limit  in  both  cases  in 
today's  final  rule  for  reasons  discussed 
in  section  III.B.2  of  this  preamble. 

EPA  received  comments  from  used  oil 
re-refiners  (i  e.,  "secondary  '  petrpleum 
industry — a  t>'pe  of  used  oil  processor) 
regarding  the  regulatory  status  of 
petroleum  refineries  that  receive  used 
oil  from  off-site  and  store  the  used  oil 
on-site  before  mixing  it  with  crude  oil. 
The  draft  rule  proposed  to  regulate 
petroleum  refining  facihties  as  used  oil 
transfer  facilities  in  these 
circumstances.  Commenters  stated, 
however,  that  f>etroleum  refiners  that 
receive  used  oil  from  off-site  pose  the 
same  potential  concerns  from  receipt  of 
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adulterated  used  oil  and  improper 
storage  of  used  oil  as  re-refiners  and 
should  therefore  be  subject  to  the 
requirements  for  used  oil  processor/re- 
refiners  prior  to  mixing  EPA  agrees  and 
has  revised  the  draft  rule  accordingly. 
These  changes  are  discussed  in  greater 
detail  below. 

F.P.\  also  received  numerous 
comments  on  provisions  clarifying  what 
constitutes  a  used  oil  processor. 
Provisions  contained  in  the  draft 
document  would  have  prohibited  both 
on-  and  off-site  burning  of  used  oil 
generated  from  specified  activities  that 
EPA  is  today  clarif>-ing  are  not  subject 
to  the  used  oil  processor  standards. 
Commenters  stated  that  the  used  oil 
generated  from  these  acti\-ities  would  be 
suitable  for  burning  in  accordance  with 
the  part  279.  subpart  G  standards  and 
that  burning  should  not  be  further 
restricted.  In  response  to  these 
comments.  EPA  has  decided  to  allow 
on-site  burning  of  the  used  oil  generated 
from  these  activities  but  has  retained  the 
prohibition  against  off-site  burning.  The 
basis  for  this  decision  is  discussed  in 
section  III.C  of  today's  preamble. 

B  Section  279  1— Definition  of 
Petroleum  Refining  Facility 

Today's  rule  establishes  a  regulatory 
definition  for  "jjetroleum  refining 
facility."  EPA  believes  it  is  necessary  to 
define  this  term  in  order  to  provide  a 
clear  distinction  between  what  the 
Agency  considers  to  be  and  regulates  as 
pnmary  petroleum  refining  faciHties 
and  facilities  that  EPA  considers  to  be 
used  oil  re-refiners  for  regulatory 
purposes.  Under  today's  rule, 
"petroleum  refining  facility"  is  defined 
as  follows: 

"Petroleum  refining  facility"  means  an 
establishment  primarily  engaged  in 
producing  gasoline,  kerosine,  distillate  fuel 
oils,  residual  fuel  oils,  and  lubricants. 
through  fracGonation.  straight  distillation  of 
crude  oil,  redistillation  of  unfinished 
petroleum  denvauves,  cracking  or  other 
processes  (i.e.,  facilities  classified  as  SIC 
29111. 

A  used  oil  re-refiner,  in  contrast,  is  a 
facility  that  processes  used  oil  to 
produce  lube  base  stocks  and  greases, 
industrial  fuels,  asphalt  extenders, 
diesel  like  fuels,  and  other  products. 

EPA  is  aware  that  petroleum  refiners 
and  used  oil  re-refiners  employ  similar 
production  processes  and  produce 
similar  products.  Consequently,  the 
Agency  has  avoided  defining  these 
faalities  in  terms  of  the  process  steps 
employed  to  produce  a  finished  product 
or  the  type  of  products  produced.  As 
defined  by  today's  rule,  petroleum 
refining  facilities  and  used  oil  re- 
refiumg  facilities  differ  primarily  in  the 


material  that  constitutes  the  primary 
initial  feed  to  the  process.  In  order  for 
a  facihty  to  be  considered  a  petroleum 
refining  faciUty,  the  material  fed  to  the 
front  end  of  the  refining  process  must  be 
comprised  primarily  of  crude  oil.  In 
order  to  be  considered  a  used  oil  re- 
refiner,  the  material  entering  the  front 
end  of  the  process  must  be  comprised 
primarily  of  used  oil. 

C.  Section  279.10(g)— Used  Oil 
Introduced  Into  Crude  Oil  Pipelines  or 
Petroleun^  Refining  Facilities 

1.  Section  279.10(g)(l}— Used  Oil 
Introduced  Into  Crude  Oil  Pipelines 

The  September  10, 1992,  final  used 
oil  regulations  provided  an  exemption 
at  §  279.10(g)  from  management 
standards  for  used  oil  that  is  placed 
directly  into  a  crude  oil  pipeline  (see  57 
PR  41613).  Today's  rule  replaces 
§  279.10(g)  with  §  279.10(g)(1)  which 
clarifies  the  original  intent  of  the 
pipeline  exemption.  Section  279.10(g)  of 
the  September  10,  1992,  final  rule 
provided  that  "Used  oil  that  is  placed 
directly  into  a  crude  oil.  oil  or  natural 
gas  pipeline  is  subject  to  the 
management  standards  of  [part  279] 
only  prior  to  the  point  of  introduction 
into  the  pipeline.  Once  the  used  oil  is 
introduced  to  the  pipeline,  the  material 
is  exempt  from  the  requirements  of  [part 
279]." 

EPA  is  concerned  that  the  phrase, 
"placed  directly  into  a  crude  oil  or 
natural  gas  pipeline,"  can  be  literally 
interpreted  to  apply  more  narrowly  than 
the  Agency  had  intended.  EPA 
understands  that  It  is  standard  practice 
to  first  mix  small  amounts  of  used  oil, 
typically  less  than  1%,  with  crude  oil  in 
stock  tanks,  production  separators  or 
other  tank  units  that  are  connected  via 
pipeline  to  the  petroleum  refining 
facihty  (i.e..  pre-pipeline  units).  It  was 
not  EPA's  intent  to  exclude  used  oil  that 
is  mixed  with  crude  oil  in  these  pre- 
pipeline  units  from  the  §  279.10(g) 
pipeline  exemption.  Rather,  EPA 
intended  to  include  this  practice  within 
the  meaning  of  "direct  insertion." 
Because  used  oil  is  tj^iically  inserted 
into  the  petroletim  pipeUne  through 
these  pre-pipeline  units,  to  exclude 
these  units  from  the  pipeline  exemption 
would  effectively  render  the  exemption 
meaningless.  Clearly  this  was  not  EPA's 
intent.  Today's  rule  revises  the  language 
of  the  exemption  to  clarify  that  used  oil 
may  be  inserted  into  the  pipeline  via 
pre-pipeline  units  (which  contain  crude 
oil)  exempt  from  the  requirements  of 
part  279.  It  should  be  noted  here  that 
the  §  279  10(gKl)  pipehne  exonption 
established  by  todJay's  rule  is  limited  to 
pipelines  that  convey  crude  oil  from  off- 


site  locations  to  the  petroleum  refining 
facility.  The  exemption  does  not  apply 
to  pipelines  that  convey  crude  oil  from 
one  on-site  location  within  a  petroleum 
refinery-  to  another.  If  such  on-site 
piping  contains  used  oil,  it  is  exempt 
only  if  it  qualifies  under 
§§  279.10(g)(2)-l5)  discussed  below. 
Also,  if  processing  of  the  used  oil  is 
performed  prior  to  mixing  with  cnide 
oil  in  these  pre-pipehne  units,  such 
processing  remains  subject  to  the  part 
279.  subpart  F  standards  for  used  oil 
processors  and  re-refiners.  Used  oil  that 
is  generated  and  stored  at  the  pipeline 
is  subject  to  the  used  oil  generator 
standards  prior  to  mixing  with  crude 
oil.  Used  oil  that  is  transported  to  the 
pipeline  and  immediately  mixed  with 
crude  oil  or  stored  for  less  than  24  hours 
prior  to  such  mixing  is  subject  to  all 
Subpart  E  tiansporter  standards  except 
for  §  279.45  which  applies  to  transfer 
facihties.  Used  oil  that  is  transported  to 
and  subsequently  stored  at  the  pipeline 
for  more  than  24  hours  and  less  than  35 
days  prior  to  mixing  with  crude  oil  is 
subject  to  all  the  part  279.  subpart  E 
transporter/tiansfer  facility 
requirements. 

2.  Section  279.10(g)(2) — Storage  and 
Transportation  of  Mixtures  of  Ustni  Oil 
and  Crude  Oil 

Section  279.10(g)(2)  of  today's  rule 
expands  the  used  oil  management 
standard  exemption  to  include:  (1) 
Mixtures  of  used  oil  and  crude  oil 
containing  less  than  1%  used  oil  that 
are  being  stored  at  the  petroleum 
refining  facihty  or  in  discrete  units 
remotely  located  from  the  pipeline,  as 
long  as  the  mixture  is  destined  for  the 
refinery  and  inserted  prior  to  crude 
distillation  or  catalylic  cracking:  and  (2) 
mixtures  of  used  oil  and  crude  oil 
containing  less  than  1%  used  oil  that 
are  being  transported  (\'ia  truck,  rail,  or 
vessel)  to  the  petroleum  refinery-  or  the 
pipeline  for  insertion  into  the  petroleum 
refining  process  prior  to  crude 
distillation  or  catalytic  cracking.  The 
former  exemption  provided  at 
§  279.10(g)  did  not  apply  either  to 
mixtures  of  used  oil  and  crude  oil  that 
are  stored  at  the  petioleum  refinery  or 
in  remotely  located  imits.  or  to  the 
transportation  of  mixtures  of  used  oil 
and  crude  oil.  The  previous,  more 
narrow  exemption  was  based  on  the 
assumption  that  used  oil  was  placed 
directly  into  the  pipeline  (or  into  units 
directly  connected  to  the  pipehne  as 
previously  discussedj.  EPA  assumed 
that  the  mixing  of  used  oil  and  crude  oil 
occurred  at  the  point  at  which  used  oil 
was  inserted  into  the  pipehT>e.  EPA  has 
since  learned,  however,  that  mixing 
frequently  occurs  at  exploration  and 
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production  sites  that  are  remotely 
located  from  the  pipeline  or  the 
petroleum  refinery. 

For  example,  used  oil  generated 
during  on-  and  off-shore  drilling 
activities  (e.g.  from  compressors,  trucks 
and  other  heavy  equipment)  is  routinely 
mixed  with  crude  oil  in  units  (e.g. 
production  separators,  seagoing  vessels, 
stock  tanks,  etc.)  located  at  the 
exploration  and  production  site  and 
then  transported,  as  a  mixture,  to  the 
pipeline  or  petroleum  refining  facility. 
Depending  on  the  location  of  the 
drilling  activities,  the  mixture  of  used 
oil  and  crude  oil  may  need  to  be 
transported  (by  vessel,  truck,  .'■ail,  etc.) 
to  a  separate  location  for  introduction 
into  the  pipeline  or  the  petroleum 
refining  facility.  In  the  case  of  off-shore 
drilling  sites  for  example,  conveyance  of 
the  mixture  may  involve  multiple 
modes  of  transportation  (i.e  ,  from  the 
off-shore  platform  to  land  by  vessel  or 
pipeline  and  then  to  the  crude  oil 
pipeline  by  land-based  transport). 
Today's  exemption  covers  all  modes  of 
transportation  of  mixtures  of  used  oil 
and  crude  or  natural  gas  liquids,  as  long 
as  the  mi.xture  contains  less  than  1% 
used  oil  and  is  destined  for  insertion 
into  a  petroleum  refining  facility 
process  at  a  point  prior  to  crude 
distillation  or  catalj-tic  cracking.  In 
addition,  today's  exemption  covers 
storage  of  mixtures  of  used  oil  and 
crude  oil,  provided  that  the  mixture 
contains  less  than  1%  used  oil  and  is 
Inserted  into  a  petroleum  refining 
facility  process  prior  to  crude 
distillation  or  catalv-tic  cracking. 

Used  oil  that  is  generated  at 
exploration  and  production  sites 
continues  to  be  subject  to  used  oil 
generator  standards  prior  to  being  mixed 
with  crude  oil  such  that  it  is  exempt 
under  today's  rule.  Used  oil  that  is 
generated  off-site  and  transported  to  or 
stored  at  an  exploration  and  production 
site  is  subject  to  the  transporter  and 
transfer  facility  standards,  as  applicable, 
up  until  the  point  at  which  the  used  oil 
is  mixed  with  crude  oil  such  that  it  is 
exempt  under  §  279.10(g)(2). 

EPA  is  exempting  mixtures  of  used  oil 
oind  crude  oil  held  in  discrete  units  at 
a  refinery  or  at  remote  locations  because 
the  Agency  understands  that  the  amount 
of  used  oil  contained  in  these  mixtures 
is  exlremely  small  relative  to  the  large 
quantities  of  crude  oil.  In  developing 
today's  rule,  EIPA  held  numerous 
discussions  with  petroleum  refinery 
industry  representatives  regarding  the 
maximum  amount  of  used  oil  contained 
in  mixtures  of  used  oil  and  crude  oil 
that  are  destined  for  insertion  into  a 
petroleum  refining  process  prior  to 
crude  distillation  or  catalytic  cracking. 


Industry  representatives  repeatedly 
informed  the  Agency  that  used  oil 
constitutes  less  than  1%  of  these 
mixtures.  In  gathering  information  for 
today's  rule,  EPA  held  conference  calls 
with  representatives  from  a  number  of 
petroleum  refining  companies  (e.g., 
Mobil  Oil  Corporation  and  Phillips 
Petroleum  Inc.,).  The  Agency  also 
conducted  several  site  visits,  including 
visits  to  an  Amoco  refinery  in  Whiting, 
Indiana  and  a  Mobil  Oil  Corporation 
refinery  in  Paulsboro,  New  Jersey.  In 
each  case,  EPA  was  informed  that  used 
oil  does  not  currently,  and  will  not 
comprise  greater  than  1%  of  the  crude 
oil/used  oil  mixture  because  of  the  sheer 
volumes  of  crude  oil  that  are 
continuously  being  produced  and 
processed  relative  to  the  amount  of  used 
oil  that  is  generated  at  production  sites 
or  refineries.  This  recent  information  is 
consistent  with  comments  submitted  in 
response  to  the  1985  Used  Oil  Proposed 
Rule  in  which  Exxon  Company.  USA 
stated  that  the  average  percentage  of 
used  oil  in  refinery  feed  stock  streams 
is  less  than  0.02%  and  Texaco,  Inc., 
indicated  that  used  oil  would  constitute 
no  more  than  0.01%  of  the  refinery 
input. 

EPA  does  not  believe  it  is  necessary 
to  apply  the  used  oil  management 
standards  to  the  less  than  1%  fraction  of 
used  oil  that  is  being  held  temporarily 
in  discrete  units  or  transported  from 
those  units  to  the  pipeline  or  the 
f)etroleum  refinery  for  recycling  as  part 
of  a  mixture  that  is  composed 
overwhelmingly  of  crude  oil.  In  essence, 
because  of  the  high  ratio  of  crude  oil  to 
used  oil,  EPA  considers  the  mixture  to 
be  equivalent  to  crude  oil  for  regulatory 
purposes.  EPA's  part  279  standards 
were  designed  to  control  those 
particular  risks  associated  vviih  the 
management  of  used  oil  (e.g., 
uncontrolled  burning,  impropeT  storage 
practices  by  used  oil  handlers)  pursuant 
to  section  3014  ofRCRA. 

The  reason  for  EPA's  imposition  of  a 
1%  limit  on  the  amount  of  used  oil 
contained  in  mixtures  of  used  oil  and 
crude  oil  being  stored  or  transported  to 
a  crude  oil  pipeline  or  petroleum 
refinery  prior  to  insertion  into  the 
refining  process  is  that,  while  we  have 
determined  that  the  small  amounts  of 
used  oil  that  are  being  added  to  crude 
oil  under  current  practices  pose  no 
incremental  risk  over  normal  crude  oil, 
we  have  not  evaluated  whether  larger 
amounts  of  used  oil  also  pose  no 
incremental  risk.  Given  the  infonnation 
provided  to  EPA  by  the  pelrolev^m 
refining  industry  regarding  the  ir\herenf 
hmitations  on  the  amount  of  used  oil 
that  is  or  should  be  contained  in 
mixtures  of  used  oil  and  crude  oil  (i.e.. 


less  than  1%).  and  given  that  EPA  has 
received  no  information,  either  recently, 
or  in  response  to  previous  rulemakings 
that  provides  basis  for  an  alternative 
limit,  the  Agency  sees  no  point  in 
imposing  a  higher  cap.  Imposition  of  a 
higher  cap  could  have  the  effect  of 
encouraging  mixing  of  used  oil  with 
crude  oil  that  would  not  otherwise 
occur  during  the  normal  course  of 
petroleum  refining  operations.  Such  an 
incentive  might  lead  to  increased 
incremental  nsk  from  management  of 
large  amounts  of  used  oil,  exempt  from 
the  part  279  standards,  at  petroleum 
refineries.  EPA  also  concluded  that  a 
less  precise  limit  (i.e.,  "de  minimis"  or 
"small  amounts"),  as  was  suggested  by 
some  commenters  from  the  petroleum 
refilling  industry,  would  needlessly 
cause  uncertainty,  given  that  EPA  was 
told  repeatedly  that  amounts  currently 
introduced  are  far  less  than  1%. 

3.  Section  279.10(g)(3MJsed  Oil 
Inserted  Into  the  Petroleum  Refining 
Process  Without  Prior  Mixing  and 
Mixtures  of  Greater  Than  One  Percent 
Used  Oil 

As  previously  stated,  under  today's 
rule,  mixtures  of  used  oil  and  crude  oil 
containing  less  than  1%  used  oil  that 
are  transported  to  or  stored  at  a 
petroleum  refinery,  and  are  Introduced 
prior  to  crude  distillation  or  catah-tic 
cracking,  are  exempt  from  part  279 
standards  under  §  279.10(gK2).  It  is 
EPA's  understanding,  based  on 
information  received  from  petroleum 
industry  representatives,  that  used  oil 
can  potentially  be  inserted  directly  into 
the  petroleum  refining  process  prior  to 
crude  distillation  or  catalytic  cracking 
without  either:  (1)  Mixing  the  used  oil 
with  crude  oil  feedstocks,  or  (2)  pre- 
processing of  the  used  oil  to  ensure  that 
any  contaminants  in  the  used  oil  will 
not  interfere  v»rith  the  refining  process 
(eg.,  contaminants  fouling  a  catalyst, 
etc.).  Based  on  this  undt?rstanding. 
today's  exemption  also  apphes  to  used 
oil  that  is  introduced  directly  into  the 
petroleum  refining  process  at  a  point 
prior  to  crude  distillation  or  cataljtic 
cracking  as  long  as  the  used  oil 
comprises  less  than  1%  of  the  crude  oil 
feed  to  a  petroleum  refining  faciUty 
process  unit  at  any  given  time.  Again, 
because  of  the  high  ratio  of  crude  oil  to 
used  oil,  EIPA  considers  these  mixtures 
to  be  equivalent  to  crude  oil  for 
regulatory  purposes.  Therefore,  the 
Agency  believes  that  this  activity  would 
pose  no  significant  increase  in  nsk. 

Used  oilthat  is  inserted  directly  into 
the  petroleum  refining  process  (at  a 
volume  of  less  than  1%  of  the  crude  oil 
process  unit  feed  at  any  given  time)  is 
considered  mixed,  and  therefore  exempt 
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from  part  279,  at  the  point  at  which  it 
enters  the  process.  This  exemption 
apphes  both  to  used  oil  generated  at  the 
petroleum  refining  facility  where  the 
used  oil  is  being  inserted,  and  to  used 
oil  generated  off-site  that  is  collected 
and  transported  to  the  petroleum 
refining  faciUty  for  insertion  into  the 
refining  process  prior  to  crude 
distillation  or  catalytic  cracking. 

Used  oil  that  is  inserted  into  the 
petroleum  refining  process  without  first 
being  mixed  with  crude  oil  feedstocks 
(e.g.  in  crude  oil  stock  tanks)  is  subject 
to  part  279  standards  prior  to  insertion. 
Used  oil  that  is  generated  on-site  and 
then  stored  without  prior  mi.xing  and 
used  oil  generated  on-site  that 
constitutes  greater  than  1%  of  a  mixture 
of  used  and  crude  oil  continues  to  be 
subject  to  the  part  279.  subpart  C 
standards  for  generators.  With  the 
exception  of  used  oil  that  is  exempt 
from  the  part  279  standards  because  it 
constitutes  less  than  1%  of  a  mixture  of 
used  oil  and  crude  oil,  used  oil  that  is 
generated  off-site  and  then  transported 
to  or  stored  at  a  petroleum  refining 
facility,  continues  to  be  subject  to  the 
applicable  part  279  requirements  i.e.,  to 
the  requirements  for  used  oil 
transporters  and  transfer  facilities  while 
being  transported  and  to  the 
requirements  for  used  oil  processors 
upon  receipt  at  the  petroleum  refining 
facility.  Petroleum  refining  facilities  that 
receive  used  oil  from  off-site  for  direct 
insertion  into  the  petroleum  refining 
process  are  subject  to  the  used  oil 
processor  standards  from  the  point  at 
which  they  receive  the  used  oil  up  until 
the  point  at  which  the  used  oil  is 
inserted  into  the  petroleum  refining 
process.  Finally,  it  is  important  to 
reiterate  that  the  exemptions  provided 
under  both  §§  279.10(g)(2)  and 
279.10(g)(3)  of  today's  rule  apply  at  the 
point  of  mixing  and  only  to  mixtures 
that  contain  less  than  1%  of  used  oil. 

Although  petroleum  industry 
representatives  have  raised  concerns 
that  a  1%  Umit  on  the  amount  of  used 
oil  that  can  be  Inserted  directly  into  the 
petroleum  refining  process  may  be 
technology  limiting,  EPA  has  not 
received  any  information  that  would 
support  this  position,  nor  has  the 
Agency  received  information  to  support 
an  alternative  level.  The  Agency 
beheves  that  by  Umiting  the  amount  of 
used  oil  that  can  be  introduced  directly 
into  the  refining  process  exempt  from 
the  used  oil  processing  standards,  it  cem 
better  ensure  against  mixing  only  to 
avoid  compliance  with  the  part  279 
processing  standards.  If  information 
becomes  available  that  the  1%  limit  is 
inhibiting  used  oil  rec>'cling.  the 


Agency  will  consider  whether  any 
change  to  the  rules  is  necessary. 

In  me  draft  rule.  EPA  proposed  to 
regulate  petroleum  refining  facilities 
that  receive  used  oil  from  off-site  as 
used  oil  transfer  facilities  prior  to 
mixing.  However.  EPA  agrees  with 
comments  on  the  draft  rule  that 
petroleiun  refining  facilities  that  receive 
used  oil  from  off-site  pose  the  same 
potential  concerns  associated  with 
receipt  of  adulterated  used  oil  and 
improper  storage  of  used  oil  as  used  oil 
re-refiners.  Petroleum  refining  faciUties 
that  receive  used  oil  from  off-site  may 
not  have  adequate  information  to  ensure 
that  the  used  oil  has  not  not  been 
improperly  mixed  with  listed  hazardous 
waste.  Also,  the  volumes  of  used  oil  that 
may  be  managed  require  adequate 
planning  for  dealing  with  emergency 
releases.  EPA  has  therefore  revised  the 
final  rule  to  provide  that  petroleum 
refining  facilities  that  receive  and  store 
used  oil  from  off-site  are  subject  to  the 
used  oil  processor  standards  prior  to 
mixing.  The  principal  effect  of  this 
change  is  that  petroleum  refiners  that 
receive  used  oil  from  off-site  must 
prepare  a  waste  analysis  plan  to  ensure 
tliat  the  used  oil  has  not  been  mixed 
with  hazardous  waste  and  must 
maintain  an  operating  record  to 
document  compliance  with  the  waste 
analysis  plan,  fri  addition,  such 
refineries  will  have  to  adopt  or  amend 
emergency  contingency  plans  to  address 
used  oil  in  accordance  with  §  279.52  of 
the  used  oil  management  standards. 

4.  Section  279.10(g)(4)— Used  Oil 
Inserted  Into  the  Petroleum  Refining 
Process  After  Crude  Distillation  or 
Catalytic  Cracking 

Under  §  279.10(g)(4)  of  today's  rule, 
used  oil  that  is  inserted  into  the 
petroleum  refining  process  after  crude 
distillation  or  catalytic  cracking  is 
exempt  from  the  part  279  standards 
pro\aded  that  the  used  oil  meets  the 
used  oil  specification  prior  to  insertion. 
Used  oil  remains  subject  to  part  279 
standards  up  until  its  actual  insertion 
into  the  petroleum  refining  process.  As 
previously  discussed,  used  oil  generated 
on-site  must  be  stored  according  to  part 
279.  subpart  C  standards  for  used  oil 
generators.  Used  oil  generated  off-site 
must  be  transported  according  to  the 
part  279.  subpart  E  standards  for 
transporters  and  transfer  facihties  and 
stored  according  to  the  part  279,  subpart 
F  standards  for  used  oil  processor/re- 
refiners. 

EPA's  use  of  the  terms  "before"  and 
"after"  crude  distillation  or  catalj-tic 
cracking  is  intended  to  distinguish 
between  the  initial  part  of  the  petroleum 
refining  process  where  crude  oil  is  the 


primary  feedstock  and  is  refined  by 
undergoing  crude  distillation  or 
catalytic  cracking  and  the  latter  part  of 
the  petroleum  refining  process  where 
crude  oil  residuals  constitute  the 
primary  feed,  and  coke  and  asphalt  are 
the  primary  products.  Refinery 
processes  that  occur  after  crude 
distillation  or  cataly'tic  cracking  do  not 
provide  refining  to  the  same  extent  as 
that  which  occurs  as  a  result  of  crude 
distillation  or  catalytic  cracking.  Crude 
distillation  or  catal>1ic  cracking  is 
expressly  designed  to  remove,  alter,  or 
otherwise  immobilize  contaminants  in 
the  normal  course  of  the  refining 
process.  EPA  has  insufficient 
information  on  post-crude  distillation  or 
catalytic  cracking  units  identified  by 
commenters  (e.g.,  asphalt  towers, 
petroleum  cokers),  and  is  concerned 
about  the  possible  environmental  effects 
(e.g.,  air  emissions,  transfer  of 
inorganics  to  asphalt  or  petroleum  coke) 
of  placing  large  amounts  of  off- 
specification  used  oil  into  the  petroleum 
refining  process  without  passing 
through  the  crude  distillation  or 
catalvtic  cracking  units.  In  contrast,  on- 
specification  used  oil  may  be  burned  in 
the  same  manner  as  virgin  petroleum 
fuel  in  other  situations,  therefore  it 
makes  little  sense  to  restrict  its  use  as 
a  feedstock  to  the  petroleum  coker  (or  in 
any  other  process  "after"  crude 
distillation  or  catalytic  cracking). 

It  should  be  noted  that  if  off- 
specification  used  oil  is  inserted  into 
petroleum  refining  processes  after  crude 
distillation  or  catalj-tic  cracking  (e.g.,  a 
coker).  the  facility  would  be  subject  to 
the  used  oil  processing  requirements  in 
part  279,  subpart  F.  In  addition, 
petroleum  refining  facilities  that  wish  to 
insert  on-specification  used  oil  into  the 
refining  process  after  crude  distillation 
or  catalytic  cracking  and  that  are  the 
first  to  claim  that  the  used  oil  is  on- 
specification  (whether  generated  at  the 
refiner}',  or  at  an  off-site  location), 
would  be  defined  as  marketers  subject 
to  the  requirements  for  used  oil 
marketers  found  in  part  279,  subpart  H. 

5.  Section  279.10(g)(5)— Used  Oil 
Captured  by  the  Refinery's  Hydrocarbon 
Recovery  System  or  Wastewater 
Treatment  System  and  Inserted  Into 
Petroleum  Refining  Process 

Section  279.10(g)(5)  of  today's  rule 
exempts  from  the  part  279  standards 
used  oil  that  incidentally  enters  and  is 
recovered  from  a  petroleum  refining 
facility's  hydrocarbon  recovery  system 
or  its  wastewater  treatment  system  (e.g.. 
process  sewer,  storm  sewer,  or 
wastewater  treatment  units),  if  the 
recovered  used  oil  is  subsequently 
inserted  into  the  petroleum  refining 


Federal  Register  /  Vol.  59.  No.  43  /  Friday.  March  4.  1994  /  Rules  and  Regulations  10555 


process.  Oil  (that  may  contain  small 
amounts  of  used  oil)  that  has  been 
recovered  from  a  refining  facility's 
hydrocarbon  recovery  or  wastewater 
treatment  system  is  typically  used  as  a 
feedstock  in  petroleum  refining  to 
produce  more  petroleum  products.  EPA 
understands  that  used  oil,  generated 
from  routine  refinery  process  operations 
and  that  incidentally  enters  a  refinery's 
recovery  or  wastewater  treatment 
system  (e.g..  drips,  leaks,  and  spills  from 
compressors,  valves,  and  pumps), 
represents  a  small  portion  of  the  total  oil 
that  enters  (and  is  then  recovered  from) 
the  recovery  or  wastewater  treatment 
system.  Thus,  the  oil  recovered  from  the 
system  is  more  properly  characterized 
as  crude  feedstock  than  used  oil. 
Provided  the  used  oil  is  inserted  into 
the  petroleum  refining  process,  EPA 
bf^lieves  that  regulation  under  part  279 
standards  is  unwarranted.  This 
exemption  from  the  jjart  279  standards 
does  not  extend  to  used  oil  which  is 
intentionally  introduced  into  a 
petroleum  refinery's  recover^'  or 
wastewater  treatment  system  (e.g., 
pouring  collected  used  oil  into  any  part 
of  the  hydrocarbon  recovery  system, 
storm  or  process  sewer  system  or  into 
wastewater  treatment  units).  Used  oil 
may  not  be  introduced  to  the  refinery's 
hydrocarbon  recovery  or  wastewater 
treatment  system  as  a  way  to  avoid 
meeting  the  conditions  specified  in 
§  279.10(g)(4). 

For  the  purposes  of  the  exemption  in 
today's  rule,  the  examples  cited  in  the 
existing  de  minimis  wastewater 
exclusion  (§  279.10(f))  proWde  guidance 
on  what  types  of  releases  to  a  refinery's 
hydrocarbon  recovery  or  wastewater 
treatment  system  would  be  considered 
"routine"  or  "incidental".  The 
exemption  is  intended  to  cover  losses 
from  drippage,  minor  spillage,  etc..  that 
cannot  be  reasonably  avoided.  For 
example,  used  oil  that  has  been 
collected  from  equipment  or  vehicle 
maintenance  activities  and  intentionally 
introduced  into  a  refiner\''s  wastewater 
treatment  system  would  not  be  exempt 
under  §  279.1(g)(5)  from  the  part  279 
standards  once  recovered.  Similarly, 
used  oil  that  is  generated  off-site  and  is 
brought  to  the  refinery  may  not  be 
added  to  any  portion  of  the  refinery's 
wastewater  treatment  system  (i.e., 
process  sewer,  storm  sewer,  or 
wastewater  treatment  units),  and  still  be 
exempt  under  §  279.10(g)(5)  once 
recovered;  such  oil  is  clearly  not 
'incidentally  captured"  by  the 
refinery's  wastewater  treatment  system. 
In  fact,  unless  specifically  exempted 
under  §  279.10(g)(2)  or  §  279.10(g)(3)  of 
today's  nde,  this  type  of  activity  would 


meet  the  definition  of  used  oil 
processing  under  the  existing  used  oil 
management  standards  (see  40  CFR 
279.1). 

Today's  rule  does  not  preclude 
intentional  introduction  of  used  oil  in  to 
the  facility's  recovered  oil  tanks.  EPA  is 
aware  that  used  oil  from  both  on-  and 
off-site  is  often  added  directly  to  the 
petroleum  refining  facihty's  recovered 
oil  tanks.  Mixtures  of  used  oil  and 
recovered  oil  that  contain  greater  than 
1%  used  oil  are  regulated  as  used  oil. 
Mixtures  of  used  oil  and  recovered  oil 
that  contain  less  than  1%  used  oil  and 
are  inserted  into  the  petroleum  refining 
process  prior  to  crude  distillation  or 
catalytic  cracking  are  exempt  from  the 
part  279  used  oil  management  standards 
under  §  279.10(g)(2).  Mixtures  of  used 
oil  and  recovered  oil  that  contain  less 
than  1%  used  oil  and  are  inserted  into 
the  petroleum  refining  proces.s  after 
crude  distillation  or  catahtic  cracking 
are  exempt  from  the  part  i279  standards 
(under  §  279.10(g)(4))  only  if  the  used 
oil  meets  the  used  oil  specification  prior 
to  mixing  with  recovered  oil. 

6.  Section  279.10(g)(6)— Stock  Tank 
Bottoms 

Section  279.10(g)(6)  of  today's  rule 
exempts  tank  bottoms  from  stock  tanks 
containing  exempt  mixtures  of  used  oil 
and  cnjde  oil  from  the  part  279 
standards.  Like  the  artual  mixtures  of 
used  oil  and  crude  oil,  the  bottoms  from 
these  mix-tures  are  exf)ected  to  contain 
insignificant  amounts  of  used  oil. 
Therefore,  the  Agency  does  not  believe 
that  the  bottoms  from  tanks  (or  other 
units)  containing  mixtures  of  used  oil 
and  crude  oil  should  be  subject  to  the 
used  oil  management  standards.  The 
tank  bottoms  are  subject  to  all  other 
applicable  requirements,  i.e..  the 
§  262.11  r*>quirement  to  determine  if 
they  are  hazardous  waste. 

D.  Used  Oil  Transpcrtation 

Section  279.1— Definition  of  Transfer 
Facility 

Today's  rule  revises  the  definition  of 
transfer  facihty  to  allow  used  oil  to  be 
held  at  a  location  (i.e..  a  transfer  facihty) 
temporarily  prior  to  activities  that  are 
not  subject  to  the  processor  standards  as 
a  result  of  today's  rulemaking.  In  the 
September  10,  1992  final  rule,  a  transfer 
facihty  was  defined  as  a  transportation- 
related  facihty  where  shipments  of  used 
oil  are  held  for  more  than  24  hours  but 
less  than  35  days  during  the  normal 
course  of  transportation.  Today's  rule 
expands  that  definition  to  allow  used  oil 
to  be  held  for  more  than  24  hours  but 
less  than  35  days  during  the  normal 
course  of  transportation  or  prior  to  an 


activity  performed  pursuant  to 
§  279.20(b)(2).  Under  the  amended 
definition,  as  discussed  below  in  section 
F  of  this  preamble,  a  site  to  which  used 
oil  from  oil-bearing  electrical 
transformers  is  transported  for  filtering 
prior  to  reuse  would  be  considered  a 
transfer  facility  under  today's  definition. 

E.  Section  279.20(b)l2)lii}—i'sed  Oil 
Processing  by  Generators  and  Transfer 
Faciljties 

Since  the  promulgation  of  the 
September  10.  1992.  Used  Oil 
Management  Standards,  a  number  of 
parties  have  raised  concerns  regardmg 
the  definition  of  used  oil  processor  and 
the  t\-pes  of  activities  that  are  covered 
by  that  definition.  The  commenters  are 
concerned  that  a  broad  construction  of 
the  term  processor  inappropriately 
includes  a  number  of  very  basic  on-site 
generator  activities  that  the  Agency  did 
not  intend  to  regulate  under  the  used  oil 
processor  standards  (e.g. 
reconditioning/maintenance  to  extend 
the  life  of  used  oil.  separation  of  used 
oil  from  wastewater  discharge,  etc.). 
EPA  agrees  that  activities  such  as  these, 
when  performed  by  the  generator,  were 
not  intended  to  be  covered  under  the 
used  oil  processor  standards  because 
used  oil  processing  is  not  their  primary 
purpose,  as  explained  below  in  greater 
detail.  In  fact,  too  broad  an 
interpretation  of  the  processor 
definition  may  discourage 
environmentally  benefiaal  recycling 
and  waste  minimization  activities  by 
imposing  an  unwarranted  regulatory 
burden  on  owners  and  operators  that 
EPA  did  not  intend  to  n»gulate  as  used 
oil  processors. 

Therefore,  today's  rule  revises  the 
used  oil  management  regulations  to 
clarify  the  Agency's  intent  regarding  the 
definition  of  a  used  oil  processor  by 
specifying  those  on-site  maintenance, 
filtering,  and  separation  activities  that 
are  not.  and  were  not  intended  to  be 
subject  to  the  used  oil  processing 
standards.  Under  today's  rule, 
generators  i  who  only  handle  used  oil  in 
a  manner  specified  under 
§  279.20fb)(2)(ii)  are  not  processors 
provided  that  the  used  oil  is  generated 
on-site  and  is  not  being  sent  directly  ofT- 
site  to  a  burner  of  on-  or  off- 
specification  used  oil  fuel.  (Section 
279.20(b){2)(ii)  also  apphes  to  collection 


'  A  used  oil  generator  is  any  person,  by  site. 
who8«  ad  or  process  produces  used  oil  or  whose 
acl  first  cause*  used  oil  (o  become  sub^  to 
regulations.  Far  example,  genenlors  include  all 
persons  arid  businesses  who  produce  used  oil 
throu^  cnmiT.erclal  or  industrial  operetions  and 
vehicle  services,  including  government  agencies, 
and/ or  persons  and  businesses  wbo  collect  used  oil 
from  households  and  'do-it-yourself '  oil  changes. 
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centers  and  aggregation  points  since 
these  entities  are  regulated  as 
generators.) 

Activities  that  EPA  did  not  intend  to 
include  under  the  definition  of  used  oil 
processor  are  described  below.  EPA 
does  not  believe  that  the  activities 
identified  in  §  279.20(b)(2)(ii)  should  be 
subject  to  the  used  oil  processor 
standards  because  used  oil  processing  is 
not  the  primary  purpose  of  these 
activities  i.e.,  the  primary-  purpose  of 
these  activities  is  not  to  produce  from 
used  oil  or  to  make  it  more  amenable  for 
the  production  of  used  oil  derived 
products,  and  the  Agency  does  not 
expect  these  limited  activities  will  pose 
the  same  kinds  of  environmental 
problems  that  may  occur  at  processor 
facilities.  Instead,  in  these  cases,  the  act 
of  mixing,  filtering,  separating,  draining 
etc.,  used  oil  by  the  generator 
constitutes  a  basic  step  that  is  incidental 
or  ancillary  to  a  primary  activity  which 
is  distinct  from  used  oil  processing.  It  is 
important  to  note,  however,  that  owners 
or  operators  who  generate  used  oil  as  a 
result  of  any  of  the  activities  specified 
in  §  279.20(b)(2)(ii)  are  considered  used 
oil  generators  and  are  subject  to  the 
generator  standards  in  subpart  C. 

EPA  is  allowing  on-site  but  not  off- 
site  burning  of  used  oil  generated  from 
designated  on-site  activities  because  the 
Agency  believes  that  this  approach  best 
enables  EPA  to  strike  a  reasonable 
balance  between  encouraging  beneficial 
on-site  reuse  and  recychng  activities 
that  should  pose  very  limited  risks,  on 
one  hand,  and  ensuring  that  activities 
undertaken  primarily  to  make  used  oil 
more  amenable  for  burning  (i.e.,  used  oil 
processing)  are  adequately  controlled 
under  the  more  stringent  used  oil 
processing  standards. 

The  definition  of  a  used  oil  processor 
is  based  on  the  purpose  for  which  used 
oil  is  being  filtered,  separated,  or 
otherwise  reconditioned  (i.e.,  whether 
the  activity  is  designed  to  produce  used 
oil  derived  products  or  to  make  used  oil 
more  amenable  for  the  production  of 
used  oil  derived  products).  The  Agency 
is  concerned  that  in  situations  where 
used  oil  is  being  filtered,  separated  or 
otherwise  reconditioned  and  then  sent 
to  off-site  burners,  the  purpose  of  the 
activity  may  prove  difficult  to  discern 
and  that  consequently.  §  279.20(b)(2)(ii) 
provisions  may  be  used  as  a  means  to 
avoid  compliance  with  the  used  oil 
processor  standards  (i.e.,  by  persons 
who  claim  not  to  be  used  oil  processors 
under  the  §  279.20(b)(2)(ii)  provisions 
but  whose  primary  purpose  is  to  make 
the  used  oil  more  suitable  for  burning). 
Therefore,  EPA  believes  it  is  necessary 
to  adopt  an  objective  measure  of  the 
purpose  of  the  activity.  The  Agency 


believes  that  a  prohibition  against 
sending  used  oil  generated  from 
specified  on-site  activities  to  off-site 
burners  provides  the  most  practical  and 
effective  way  to  ensure  that  activities 
undertaken  only  to  make  used  oil  more 
amenable  for  burning  are  subject  to  the 
used  oil  processor  standards. 

1.  Definition  of  Used  Oil  Processor 

(A)  Reconditioning  used  oil  before 
returning  it  for  reuse  by  the  generator. 
Under  today's  rule  faciUty  owners  or 
operators  who  clean,  separate,  or 
otherwise  recondition  used  oil 
generated  on-site  and  then  reuse  it  are 
not  considered  used  oil  processors, 
provided  that  the  reconditioned  used  oil 
is  being  reused  by  the  owner  or  operator 
who  generated  it.  Examples  of  activities 
covered  under  this  category  include 
filtering  of  metalworking  fluids  for 
reuse,  and  filtering  and  then  replacing 
oil  fi-om  oil-bearing  transformers  and 
turbines  during  routine  maintenance. 

Most  manufacturing  facilities  have  in 
place  central  filtration  systems  designed 
to  remove  contaminants  from  and 
extend  the  life  of  water-soluble  metal 
working  fluids  (e.g..  lubricants  and 
coolants),  used  in  machining,  grinding, 
and  boring  equipment.  These  filtration 
systems  are  on-site  systems  that  filter 
chips,  metal  fines,  dirt,  water,  and  other 
contaminants  from  cutting  fluids, 
drawing  lubricants  and  coolants  used  in 
machining  operations.  The  filtration  of 
these  extraneous  materials  is  designed 
to  extend  the  life  of  the  reusable 
coolants  and  lubricants  and  is 
incidental  to  the  production  process. 
Today's  rule  clarifies  that  this  type  of 
filtration  activity  is  not  subject  to  the 
used  oil  processing  standards  when  the 
generator  reuses  the  filtered  oil. 

Similarly,  during  regularly  scheduled 
maintenance  of  oil-bearing  transformers 
and  turbines,  the  oil  in  the  electrical 
equipment  is  removed  so  that  repairs/ 
maintenance  can  be  performed.  In  some 
instances,  the  oil  is  filtered  prior  to 
replacement.  The  filtering  of  the  used 
oil  is  done  to  extend  the  life  of  the  used 
oil.  not  because  the  oil  is  no  longer 
useful,  and  is  therefore  ancillary  to  the 
equipment  repair  and  maintenance. 
While,  under  today's  rule,  the  owner  or 
operator  would  not  be  considered  a 
processor  in  these  cases,  the  draining  of 
the  used  oil  from  the  transformer 
constitutes  generation  of  used  oil  so  that 
the  facility  would  be  considered  a  used 
oilgenerator. 

The  Agency  is  aware  that  not  all  used 
transformer  oil  is  drained  and  filtered  in 
the  field.  Instead,  the  oil-bearing 
electrical  equipment  may  be  transported 
to  a  central  location  where  the  oil  is 
removed,  filtered,  and  replaced.  Or.  the 


used  oil  may  be  removed  from  the 
transformers  or  turbines  in  the  field  and 
then  transported  separately  in  a  tanker 
truck  to  a  central  location  where  it  is 
filtered  and  put  back  into  electrical 
equipment.  Under  today's  rule,  in  cases 
where  electrical  equipment  containing 
used  oil  is  transported  to  a  central 
location,  the  transporter  of  the  oil 
bearing  electrical  equipment  would  not 
be  considered  a  used  oil  transporter. 
However,  the  owner  or  operator  would 
become  a  generator  at  the  point  at  which 
the  used  oil  is  drained  from  the 
equipment  (i.e..  at  the  site  where  the  oil 
is  drained  and  filtered). 

In  cases  where  the  used  oil  is 
removed  from  the  transformers  or 
turbines  in  the  field  and  then 
transported  separately  in  a  tanker  truck 
to  a  central  location  for  filtering  prior  to 
replacement  into  electrical  equipment, 
the  owner  or  operator  would  become  a 
generator  in  the  field  (i.e..  at  the  point 
at  which  the  used  oil  is  drained).  The 
person  who  then  transports  the  used  oil 
would  also  be  considered  a  used  oil 
transporter  subject  to  the  transporter 
standards.  In  these  cases,  the  location  at 
which  the  used  oil  is  filtered  would  be 
considered  a  used  oil  transfer  facility 
subject  to  the  transfer  facility  standards 
in  §  279.45.  provided  that  the  used  oil 
is  stored  at  the  site  for  more  than  24 
hoiu-s  and  less  than  35  days.  If  the  used 
oil  is  filtered  within  24  hours  of  being 
drained  (i.e.,  during  transport)  only  the 
part  279  standards  for  used  oil 
transporters  would  apply.  This  filtering 
activity  should  not  raise  the  kind  of 
envirorunental  concerns  that  would  be 
present  at  used  oil  processors; 
essentially,  the  filtering  is  incidental  to 
the  transportation  and  storage  and 
should  not  change  a  facility's  regulatory 
status.  As  discussed  in  more  detail 
below,  today's  rule  provides  that 
transporters  of  used  oil  that  is  removed 
from  electrical  transformers  and 
turbines  and  filtered  by  the  transporter 
or  at  a  transfer  facility  prior  to  being 
returned  to  the  same  use  are  not  subject 
to  the  processor  or  re-refiner 
requirements  in  subpart  F.  In 
accordance  with  §  279.10(e),  once  the 
used  oil  has  been  reclaimed  to  the  point 
where  it  is  ready  for  reuse  without 
further  processing,  it  is  not  subject  to 
regulation  as  used  oil. 

(B)  Separating  used  oil  from 
wastewater  to  make  wastewater 
acceptable  for  discharge  or  reuse. 
Today's  rule  clarifies  that  oil/water 
separation  activities  designed  to  make 
wastewater  acceptable  for  discharge  or 
reuse  are  not  subject  to  the  used  oil 
processor  standards.  Facilities  often  use 
oil/water  separators  to  remove  oil 
(which  may  contain  used  oil)  from  oil/ 
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water  mixtures  collected  from  the 
facility's  storm  sewer,  process  sewer, 
sumps  and  other  wastewater 
containment  areas.  These  separation 
systems  use  chemical  and  physical 
methods  to  break  the  oil/water  emulsion 
and  recover  oil  from  the  wastewater  in 
order  to  make  the  wastewater  or  storm 
water  acceptable  for  discharge  or  reuse 
in  compliance  with  local,  state  and 
federal  regulations. 

This  type  of  pretreatment  of 
wastewater  containing  oil  is  designed 
primarily  to  ensure  that  the  wastewater 
meets  established  Umits  for  water 
discharge  to  streams  and  POTWs,  and 
not  to  produce  used  oil  derived 
products  or  to  make  used  oil  more 
amenable  for  the  production  of  used  oil 
derived  products.  This  U'pe  of  oil/water 
separation  acti\ity  is  therefore  not 
subject  to  tJie  used  oil  processor 
standards  as  clarified  under  today's 
rule.  It  should  be  noted,  however,  that 
any  used  oil  recovered  from  separator 
units  would  be  subject  to  the  used  oil 
generator  standards.  It  is  also  important 
to  note  that  this  provision  applies  only 
to  used  oil  that  is  generated  on-site.  The 
provision  would  apply,  for  example,  to 
simple  oil  water  separation  activities 
conducted  (for  purposes  of  wastewater 
discharge)  by  a  used  oil  processor  on 
wastewater  which  has  been  generated 
by  that  processor.  However,  persons 
who  perform  oil/water  separation 
activities  on  oily  wastewater  received 
from  off-site  would  be  considered  used 
oil  processors. 

(C)  Using  oil  mist  collectors  to  remove 
droplets  of  used  oil  from  in-plant  air  to 
make  plant  air  suitable  for  continued 
recirculation.  As  clarified  under  today's 
rule,  the  act  of  removing  used  oil  from 
ambient  air  in  the  workplace  is  not 
subject  to  the  used  oil  processor 
standards.  At  manufacturing  facilities, 
droplets  of  used  oil  from  machining 
operations  are  often  dispersed  into  in- 
plant  air.  Oil  mist  collectors  physically 
remove  the  small  droplets  of  oil  present 
in  the  ambient  air.  This  activity  is  not 
subject  to  the  used  oil  processing 
standards  because  it  is  intended 
primarily  to  make  plant  air  suitable  for 
continued  recirculation  and  not  to 
produce  products  from  used  oil  or  to 
make  it  more  amenable  for  the 
production  of  used  oil  derived  products. 
However,  the  oil  removed  from  oil  mist 
collectors  is  subject  to  the  used  oil 
generator  standards. 

(D)  Removing  used  oil  from  materials 
containing  or  othen\ise  contaminated 
with  used  oil  in  order  to  remove 
excessive  oil.  Under  §  279.10(c)  of  the 
used  oil  standards,  materials  containing 
or  othervkise  contaminated  with  used  oil 
from  which  the  used  oil  has  been 


properly  drained  or  removed  to  the 
extent  possible  such  that  no  visible 
signs  of  free-flowing  oil  remain  in  or  on 
the  material  are  not  used  oil  except 
when  burned  for  energy  recovery. 
Today's  rule  clarifies  that  the  Agency 
does  not  consider  the  removal  of  used 
oil  from  materials  containing  or 
contaminated  with  used  oil  in  order  to 
remove  excess  oil  in  accordance  with 
§  279.10(c)  to  be  used  oil  processing. 
The  production  of  used  oil  derived 
products  is  clearly  not  the  primary 
reason  for  removing  used  oil  from 
materials  containing  or  contaminated 
with  used  oil.  Instead,  the  activity  is 
conducted  primarily  to  clean  the 
materials  (e.g.,  machine  tools,  scrap 
metal,  etc.)  prior  to  reuse,  recycling,  or 
disposal  and  is  therefore  not  subject  to 
the  used  oil  processing  standards  as 
clarified  by  today's  rule.  However,  in 
removing  the  used  oil  from  the 
materials,  the  owner  or  operator 
becomes  a  used  oil  generator  subject  to 
the  Subpart  C  used  oil  generator 
standards. 

(E)  Filtering,  separating,  or  otherwise 
reconditioning  used  oil  before  burning  it 
in  a  space  heater.  Under  §  279.23  of  the 
used  oil  standards,  used  oil  may  be 
burned  in  a  used  oil-fired  space  heater 
under  specified  conditions,  and 
provided  that  the  space  heater  bums 
only  used  oil  that  the  owner  or  operator 
generates  and/or  used  oil  obtained  from 
household  DIY  oil  changers.  Prior  to 
burning,  the  used  oil  must  often  be 
filtered  to  remove  impurities.  Today's 
rule  clarifies  that  filtering  of  used  oil  for 
the  purpose  of  removing  contaminants 
prior  to  burning  the  used  oil  in  a  space 
heater  is  not  considered  processing  of 
used  oil. 

EPA  provided  a  regulatory  exemption 
from  the  used  oil  burrung  standards  for 
generators  who  bum  used  oil  in  on-site 
space  heaters  (in  accordance  v\-ith 
§  279.23)  because  the  Agency  believes 
that  burning  of  small  amounts  of  used 
oil  in  space  heaters  poses  insignificant 
risks  due  to  the  small  volume  of  used  oil 
burned  (see  50  FR  49194,  Nov.  29, 
1985).  The  Agency  believes  that, 
because  of  the  small  volumes  of  used  oil 
involved,  filtering,  separating,  or 
otherwise  reconditioning  used  oil  that  is 
generated  on-site  prior  to  burning  it  in 
a  space  heater  would  also  not  pose 
significant  risk.  Therefore,  although  the 
purpose  of  the  filtering  activity  in  this 
case  is  to  make  the  used  oil  more 
amenable  for  burning,  because  of  the 
small  amounts  of  used  oil  being  filtered 
for  this  purpose,  the  Agency  does  not 
believe  that  imposition  of  the  used  oil 
processor  standards  is  warranted.  EPA 
is  therefore  adding  a  regulatory 
clarificaUon  (§  279.20fb)(2)(ii)(F))  that 


the  used  oil  processor  standards  do  not 
apply  to  fihering  of  used  oil  prior  to 
burning  it  in  a  space  heater,  provided 
that  the  used  oil  is  generated  on-site  or 
obtained  from  households  or  "do-it- 
yourself  oil  changes. 

F.  Section  279.41— Restrictions  on 
transporters  who  are  not  also  processors 
or  re-refiners  and  changes  to  the 
deftnition  of  transfer  facility. 

Today's  rule  amends  §  279  41  to 
provide  that  transporters  of  used  oil  that 
is  removed  from  oil-bearing 
transformers  and  turbines  and  filtered 
by  a  transporter  or  at  a  transfer  facility 
before  being  returned  to  its  original  use 
are  not  subject  to  the  used  oil  processor 
and  re- refiner  requirements.  As 
previously  discussed,  during  routine 
maintenance  of  oil-bearing  transformers 
and  turbines  (or  similar  equipment),  the 
oil  in  the  electrical  equipment  is 
removed  so  that  repairs/  maintenance 
can  be  performed.  In  some  cases,  the 
used  oil  is  removed  from  the 
transformers  or  turbines  in  the  field  and 
then  transported  separately  in  a  tanker 
truck  (subject  to  the  used  oil  transporter 
standards)  to  a  central  location  where  it 
is  filtered  and  put  back  info  electrical 
equipment.  As  discussed  above,  under 
today's  rule  the  filtering  of  the  used  oil 
would  not  be  considered  used  oil 
processing  provided  that  the  filtered  oil 
is  reused  in  the  same  or  similar  manner. 
And.  in  these  cases  (i.e..  where  the  used 
oil  is  removed  from  the  equipment  and 
transported  to  a  separate  location  for 
filtering),  the  location  at  which  the  oil 
is  filtered  would  be  considered  a 
transfer  facility  provided  that  the  used 
oil  is  stored  for  more  than  24  hours  and 
less  than  35  days.  If,  as  sometimes 
occurs,  the  used  oil  is  filtered  v«Lhin  24 
hours  of  being  stored  at  the  central 
location  (i.e.,  during  transport)  the  only 
applicable  standards  would  be  the  part 
279  standards  for  used  oil  transporters 
(i.e.,  the  §  279.45  requirements  for  used 
oil  storage  at  transfer  facilities  would 
not  apply). 

Section  279  41(c)  of  today's  rule 
provides  conforming  changes  to  the 
used  oil  transportation  standards  to 
allow  transporters  or  transfer  facihties 
to  filter  the  used  oil  without  being 
subject  to  the  used  oil  processor 
standards.  It  should  be  clearly  noted, 
however,  that  if  the  used  oil  is  stored  at 
a  site  for  more  than  35  days,  greater 
environment^  concerns  may  be  present, 
so  the  site  would  no  longer  be 
considered  a  transfer  facility  and  the 
processor  standards  would  apply. 

In  addition,  this  rule  expands  the 
definition  of  transfer  facihty  to  allow 
used  oil  to  be  held  at  a  location  (i.e.,  a 
transfer  facihty)  temporarily  prior  to 
activities  that  are  exempt  from  or 
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performed  pursuant  to  the  part  279 
standards  as  a  result  of  today's 
rulemaking.  Under  today's  revised 
definition,  used  oil  can  be  held  at  a 
transfer  facility  for  more  than  24  hours 
but  less  than  35  days  prior  to  an  activity 
and  performed  pursuant  to 
§  279.20(b)(2).  As  a  result  of  this  change, 
a  site  where  used  oil  that  has  been 
drained  from  oil-bearing  transformers 
and  turbines  is  held  for  more  than  24 
hours  and  less  than  35  days  prior  to 
being  filtered  for  reuse  would  be 
considered  a  transfer  facility. 

G.  Section  279  45— TracAjng  Today's 
rule  revises  the  §  279.46  tracking 
requirements  as  they  apply  to  rail 
transporters.  Under  amended  §  279.46,  a 
signature  is  not  required  on  records  of 
acceptance  or  records  of  deUvery  of 
used  oil  shipments  that  are  exchanged 
between  rail  transporters.  The  Agency  is 
making  this  change  in  response  to 
comments  submitted  by  the  railroad 
industry  regarding  the  impracticability 
of  requiring  signed  receipts  when  used 
oil  is  transferred  from  one  rail 
transporter  to  another.  EPA  is  aware  that 
rail  cars  are  typically  transferred  from 
one  railroad  company  to  another 
without  the  face-to-face  contact  that 
occurs  in,  for  example,  the  motor  carrier 
industry.  The  Agency  also  recognizes 
that,  unlike  non-rail  transporters, 
railroads  rely  on  sophisticated 
electronic  tracking  and  information 
systems  for  recording  rail-to-rail  transfer 
of  cargo.  Given  these  unique 
circumstances,  and  in  hght  of  the  fact 
that  40  CFR  263.20(0  regulations  for 
hazardous  waste  transporters  do  not 
include  signature  requirements  for 
intermediate  rail  carriers,  EPA  agrees 
that  the  signature  requirements  are 
unduly  burdensome  and  unnecessary 
when  applied  to  intermediate  used  oil 
rail  transporters.  EPA  is  therefore 
revising  the  used  oil  regulations  to 
eliminate  the  §  279.46  signature 
requirements  between  intermediate  rail 
carriers. 

H.  Corrections  to^be  Regulatory 
Language 

1 .  Requirements  for  Enforcement 
Authority 

The  Agency  published  a  correction 
notice  on  May  3,  1993,  which  amended 
several  sections  of  the  part  279  used  oil 
management  standards  that  were 
originally  promulgated  on  September 
10,  1992.  In  the  May  3,  1993,  correction 
notice,  EPA  incorrectly  amended 
regulatory  §  271.16,  that  addressed  the 
requirements  for  States  to  have  adequate 
criminal  enforcement  authority  for 
hazardous  waste.  EPA  amended  the 
regulation  to  include  enforcement 


authority  for  used  oil  handlers  that 
manage  used  oil  incorrectly,  but  EPA 
inadvertently  deleted  from  §  271.16 
enforcement  authority  for  the  improper 
management  of  hazardous  waste. 
Therefore,  today's  rule  corrects  this 
section  to  include  enforcement 
authority  for  the  improper  management 
of  both  hazardous  waste  and  used  oil. 

2.  Rebuttable  Presumption 

The  final  used  oil  regulations 
published  on  September  10, 1992,  allow 
persons  to  rebut  the  presumption  that 
used  oil  containing  more  than  1,000 
ppm  total  halogens  is  a  hazardous  waste 
by  using  an  anal>'tical  method  from 
SW-846.  Third  Edition,  to  show  that  the 
used  oil  does  not  contain  hazardous 
waste.  In  the  regulations,  the  Agency 
provided  information  on  the  cost  of 
SW-846,  Edition  III  and  how  to  obtain 
it.  However,  the  Agency  misquoted  the 
cost  of  the  document.  The  actual  cost 
was  $319.00  rather  than  $110.00  as 
quoted  throughout  the  September  10, 
1992,  regulations.  To  avoid  having  to 
amend  the  regulations  as  a  result  of 
future  changes  in  the  cost  of  the 
document,  the  Agency  is  deleting 
reference  to  the  cost  of  SW-846,  Edition 
III  from  the  used  oil  regulations. 

3.  Characteristic  Hazardous  Waste 

Today's  rule  revises  §  279.10(b)(2)(iii) 
by  deleting  reference  to  the  listing  status 
(under  part  261,  subpart  D)  of  a 
hazardous  waste  that  is  mixed  vrith 
used  oil.  This  change  is  necessary  to 
correct  a  contradiction  in  the 
regulations  regarding  applicability  of 
the  used  oil  management  standards  to 
mixtures  of  used  oil  and  hazardous 
waste  that  is  listed  in  subpart  D  solely 
because  it  exhibits  one  or  more  of  the 
characteristics  of  hazardous  waste 
identified  in  subpart  C.  In  technical 
corrections  to  the  used  oil  management 
standards  published  on  May  3, 1993.  (57 
FR  26420),  EPA  amended  §  279.10(b)(2) 
to  correct  an  error  in  the  September  10, 
1992,  standards  regarding  how  these 
mixtures  are  regulated.  At  that  time, 
conforming  changes  should  have  been, 
but  were  not  made  to  §  279.10(b)(2)(iii). 
As  amended  by  today's  rule, 
§  279.10(b)(2)(iii)  correctly  provides  that 
mixtures  of  used  oil  and  hazardous 
waste  that  solely  exhibits  one  or  more 
hazardous  waste  characteristic  and 
mixtures  of  used  oil  and  hazardous 
waste  that  is  listed  in  subpart  D  solely 
because  it  exhibits  one  or  more  subpart 
C  hazardous  characteristics  are 
regulated  as  used  oil  if  the  mixture  is  of 
used  oil  and  a  waste  which  is  hazardous 
solely  because  it  exhibits  the 
characteristic  of  ignitabihty  and  the 


resultant  mixture  does  not  exhibit  the 
characteristic  of  ignitabihty. 

IV.  State  Authorization 

As  explained  in  the  preamble  to  the 
May  3,  1993.  Technical  Correction  to 
the  September  10.  1992.  rule.  EPA  is 
treating  the  majority  of  the  final  used  oil 
management  standards  in  the  same 
manner  as  "non-HSWA"  Subtitle  C 
requirements.  The  used  oil  management 
standards  became  effective  on  March  8. 
1993.  only  in  those  States  and 
Territories  that  do  not  have  RCRA  base 
program  authorization  and  on  Indian 
lands.  States  are  required  to  revise  their 
Subtitle  C  base  programs  to  adopt  the 
new  used  oil  requirements  (including 
those  promulgated  in  today's  rule)  by 
July  1,  1994.  or  by  July  1,1995.  if  a 
statutory  change  is  necessary.  See  58  FR 
26420  and  57  FR  41605. 

Authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
the  existing  Federal  standards.  Section 
3009  of  RCRA  allows  SUtes  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  of  the  Federal 
program.  States  are  not  required  to 
modify  their  programs.  See  40  CFR 
271.1  (k).  Except  for  the  amendments 
made  to  §  279.20(b),  the  standards 
promulgated  today  are  less  stringent 
than  or  reduce  the  scope  of  the  existing 
Federal  requirements.  The  amendments 
made  to  §  279.20(b)  merely  provide 
clarification  of  the  existing  used  oil 
regulations  and  are  therefore  not 
considered  to  be  less  stringent  than  the 
current  Federal  program.  Therefore, 
with  the  exception  of  the  provisions 
added  at  §279.20(b)(2)(i),  authorized 
States  would  not  be  required  to  modify 
their  programs  to  adopt  requirements 
equivalent  to  or  substantially  equivalent 
to  the  provision  listed  above. 

V,  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipient  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  "Executive  Order." 

0MB  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

VI.  Paperwork  Reduction  Act 

The  rpporting  and  recordkeeping 
requirements  of  part  279  have  been 
approved  by  OMB  and  generally 
assigned  the  control  number  2050-0124 
(See  58  FR  34374  (June  25.  1993)), 
which  remains  in  effect.  As  today's  rule 
does  not  impose  any  new  such 
requirements,  a  separate  information 
collection  request  was  not  prepared. 

VII.  Regulatory  Flexibility  Act 

Today's  rule  does  not  impose  any  new 
regulatory  requirements,  and  indeed, 
decreases  the  costs  of  compliance  for  a 
number  of  facihties.  I  therefore  certify 
that  today's  rule  will  not  have  a 
significant  impact  or  a  substantial 
number  of  small  entities. 

VIII.  Administrative  Procedures  Act 

Today's  rule  fakes  final  action  on 
EPA's  1985  and  1991  proposals  to 
exempt  used  qil  inserted  into  primary 
refining  processes  from  the  used  oil 
management  standards.  EPA  did  not 
address  these  issues  in  its  September  10, 
1992,  final  rule,  and  therefore  those 
proposals  remained  outstanding  until 
today's  rule.  Since  these  issues  were 
fully  addressed  in  those  proposals, 
further  public  comment  on  today's  rule 
is  unnecessarj'.  The  other  changes  being 
made  in  today's  rule  either  correct 
errors  or  clarify  the  language  contained 
in  the  September  10,  1992  rule.  No 
comment  is  necessary  on  these 
provisions. 

List  of  Subjects 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indians — lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

40  CFR  Part  279 

Petroleum,  Recycling,  Reporting  and 
recordkeeping  requirements,  Used  oil. 


Dated:  February  25,  1994. 
Carol  M.  Browner, 

AdmiristiatOT. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  6905,  6912(a),  and 
6926. 

2.  Section  271.16  is  amended  by 
revising  paragraph  (a)(3)(ii)  to  read  as 
follows: 

§271.16    Requirements  for  enforcement 
authority. 

(a)'   *   • 
(3)*   *   • 

(ii)  Criminal  remedies  shall  be 
obtainable  against  any  person  who 
knowingly  transports  any  hazardous 
waste  to  an  unpermitted  facility;  who 
treats,  stores,  or  disposes  of  hazardous 
waste  without  a  permit;  who  knowingly 
transports,  treats,  stores,  disposes, 
recycles,  causes  to  be  transpwrted,  or 
otherwise  handles  any  used  oil 
regulated  by  EPA  under  section  3014  of 
RCRA  that  is  not  hsted  or  identified  as 
a  hazardous  waste  under  the  state's 
hazardous  waste  program  in  violation  of 
standards  or  regulations  for 
management  of  such  used  oil;  or  who 
makes  any  false  statement,  or 
representation  in  any  application,  label, 
manifest,  record,  report,  permit  or  other 
document  filed,  maintained,  or  used  for 
purposes  of  program  compliance 
(including  compliance  with  any 
standards  or  regulations  for  used  oil 
regulated  by  EPA  under  section  3014  of 
RCRA  that  is  not  hsted  or  identified  as 
hazardous  waste).  Criminal  fines  shall 
be  recoverable  in  at  least  the  amount  of 
$10,000  per  day  for  each  violation,  and 
imprisonment  for  at  least  six  months 
shall  be  available. 


PART  279— STANDARDS  FOR  THE 
MANAGEMENT  OF  USED  OIL 

3.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

Authority:  Sections  1006,  2002(a),  3001 
through  3007,  3010,  3014,  and  7004  of  the 
Solid  Waste  Disposal  Act,  as  amended  (42 
U.S.C.  6905.  6912(a).  6921  through  6927, 
6930,  6934,  and  6974);  and  sections  101(37) 
and  114(c)  of  CERCLA  (42  US  C.  9601(37) 
and  9614(c)). 

4.  hi  §  279.1  the  definition  of 
"Petroleum  refining  facility"  is  added  in 


alphabetical  order  and  the  definition  of 
"Used  oil  transfer  faciUty"  is  revised  to 
read  as  follows; 

§279.1     Definitions. 

•  •         •         *         • 

Petroleum  refining  facility  means  an 
establishment  primarily  engaged  in 
producing  gasoline,  kerosine,  distillate 
fuel  oils,  residual  fuel  oils,  and 
lubricants,  through  fractionation, 
straight  distillation  of  crude  oil. 
redistillation  of  unfinished  petroleum 
derivatives,  cracking  or  other  processes 
(i.e..  facihties  classified  as  SIC  2911). 

•  •        •        •        • 

L'sed  oil  transfer  facility  means  any 
transportation  related  facility  including 
loading  docks,  parking  areas,  storage 
areas  and  other  areas  where  shipments 
of  used  oil  are  held  for  more  than  24 
hours  and  not  longer  than  35  days 
during  the  normal  course  of 
transportation  or  prior  to  an  activity 
performed  pursuant  to  §  279.20(b)(2). 
Transfer  facilities  that  store  used  oil  for 
more  than  35  days  are  subject  to 
regulation  under  subpart  F  of  this  part. 

§279.10    [Amended] 

5.  Section  279.1G(b)(l)(ii)  is  amended 
bv  removing  the  phrase  "for  the  cost  of 
SI  10  00." 

6.  Section  279  10  is  amended  by 
revising  paragraphs  (b)(2)(iii)  and  (g)  to 
read  as  follows: 

§279.10    Applicability. 

•  •  *  •  • 

fb)'   *   * 
(2).   .   . 

(iii)  Regulation  as  used  oil  under  this 
part,  if  the  mixture  is  of  used  oil  and  a 
waste  which  is  hazardous  solely 
because  it  exhibits  the  characteristic  of 
ignitability  (e.g.,  ignitable-only  mineral 
spirits),  provided  that  the  resultant 
mixture  does  not  exhibit  the 
characteristic  of  ignitabihty  under 
§261.21  of  this  chapter. 

•  •        «        •        • 

(g)  Used  oil  introduced  into  crude  oil 
pipelines  or  a  petroleum  refining 
facility.  (1)  Used  oil  mixed  with  crude 
oil  or  natural  gas  hquids  (e.g..  in  a 
production  separator  or  crude  oil  stock 
tank)  for  insertion  into  a  crude  oil 
pipeline  is  exempt  from  the 
requirements  of  this  part.  The  used  oil 
is  subject  to  the  requirements  of  this 
part  prior  to  the  mixing  of  used  oil  with 
crude  oil  or  natural  gas  liquids. 

(2)  Mixtures  of  used  oil  and  crude  oil 
or  natural  gas  hquids  containing  less 
than  1%  used  oil  that  are  being  stored 
or  transported  to  a  crude  oil  pipeline  or 
petroleum  refining  facility  for  insertion 
into  the  refining  process  at  a  point  prior 
to  crude  distillation  or  catalytic  cracking 
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are  exempt  from  the  requirements  of 
this  part. 

(3)  Used  oil  that  is  inserted  into  the 
petroleum  refining  facihty  process 
before  crude  distillation  or  catalytic 
cracking  without  prior  mi.xing  uith 
crude  oil  is  exempt  from  the 
requirements  of  this  part  provided  that 
the  used  oil  constitutes  less  than  1%  of 
the  crude  oil  feed  to  any  petroleum 
refilling  facility  process  unit  at  any 
given  time.  Prior  to  insertion  into  the 
pt'troleum  refining  faciUty  process,  the 
used  oil  is  sub)ect  to  the  requirements 
of  this  part. 

(4)  Except  as  provided  in  paragraph 
(g)(5)  of  this  section,  used  oil  that  is 
introduced  into  a  petroleum  refining 
facility  process  after  crude  distillation 
or  catal)'tic  cracking  is  exempt  from  the 
requirements  of  this  part  only  if  the 
used  oil  meets  the  specification  of 

§  279  u.  Prior  to  insertion  into  the 
pptroleum  refining  facihty  process,  the 
usfd  oil  is  subject  to  the  requirements 
of  this  part. 

(5)  Used  oil  that  is  incidentally 
captured  by  a  hydrocarbon  recover)' 
system  cr  wastewater  treatment  system 
as  part  of  routine  process  operations  at 
a  petroleum  refining  facihty  and 
inserted  into  the  petroleum  refining 
facility  process  i^  exempt  from  the 
requirements  of  this  part.  This 

t  xemption  does  not  extend  to  used  oil 
which  IS  intentionally  introduced  into  a 
hydrocarbon  recovery  system  (e.g.,  by 
pouring  collected  used  oil  into  the 
waste  water  treatment  system). 

i'i!  Tank  bottoms  from  stock  tanks 
containing  exempt  mixtures  of  used  oil 
and  crude  oil  or  natural  gas  liquids  are 
exempt  from  the  requirements  of  this 
part 
•         ft         *         *         • 

r.  Section  279  20  is  amended  by 
revising  paragraph  [b)(2)  to  read  as 
follows: 


§279.20    Applicability. 

•         *         •         *         • 

(b)*   *   * 

(2)  (i)  Except  as  provided  in  paragraph 
(b)(2){ii)  of  this  section,  generators  who 
process  or  re-refine  used  oil  must  also 
comply  with  subpart  F  of  this  part. 

(ii)  Generators  who  perform  the 
following  activities  are  not  processors 
provided  that  the  used  oil  is  generated 
on-site  and  is  not  being  sent  off-site  to 
a  burner  of  on-  or  off-specification  used 
oil  fuel. 

(A)  Filtering,  cleaning,  or  otherwise 
reconditioning  used  oil  before  returning 
it  for  reuse  by  the  generator; 

(B)  Separating  used  oil  from 
wastewater  generated  on-site  to  make 
the  wastewater  acceptable  for  discharge 
or  reuse  pursuant  to  section  402  or 
section  307(b)  of  the  Clean  Water  Act  or 
other  applicable  Federal  or  state 
regulations  governing  the  management 
or  discharge  of  wastewaters; 

(C)  Using  oil  mist  collectors  to  remove 
small  droplets  of  used  oil  from  in-plant 
air  to  make  plant  air  suitable  for 
continued  recirculation; 

(D)  Draining  or  otherwise  removing 
used  oil  from  materials  containing  or 
otherwise  contaminated  with  used  oil  in 
order  to  remove  excessive  oil  to  the 
extent  possible  pursuant  to  §  279.10(c); 
or 

(E)  Filtering,  separating  or  otherwise 
reconditioning  used  oil  before  burning  it 
in  a  space  heater  pursuant  to  §  279.23. 

ft         *         •         •         • 

8.  Section  279.41  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  279.41     Restrictions  on  transporters  who 
are  not  also  processors  or  re-refiners. 

«         ft         ft         ft         t 

(c)  Transporters  of  used  oil  that  is 
removed  from  oil  bearing  electrical 
transformers  and  turbines  and  filtered 
by  the  transporter  or  at  a  transfer  facility 


prior  to  being  returned  to  its  original  use 
are  not  subject  to  the  processor/re- 
refiner  requirements  in  subpart  F  of  this 
part. 

§279.44    [Amended] 

9.  Section  279  44(c)  introductorv'  text 
is  amended  by  removing  the  phrase  "for 
the  cost  of  $110.00." 

10.  Section  279  46  is  amended  by 
revising  paragraphs  (a)(5)  and  (b)(5)  to 
read  as  follows: 

§279.45    Tracking. 


(5)  (i)  Except  as  provided  in  paragraph 
(a)(5)(i!)  of  this  section,  the  signature, 
dated  upon  receipt  of  the  used  oil,  of  a 
representative  of  the  generator, 
transporter,  or  processor.'re-retiner  who 
provided  the  used  oil  for  transport. 

(ii)  Intermediate  rail  transporters  are 
not  required  to  sign  the  record  of 
acceptance. 

(b)*   *    * 

(5)  (i)  Except  as  provided  in  paragraph 
ro)(5)(ii)  of  this  section,  the  signature, 
dated  upon  receipt  of  the  used  oil,  of  a 
representative  of  the  recei\'ing  facility  or 
transporter. 

(ii)  Intermediate  rail  transporters  are 
not  required  to  sign  the  record  of 
delivery. 


§  279.53    [Amended] 

11.  Section  279.53(c)  introductory  text 
is  amended  by  removing  the  phrase  "for 
the  cost  ofSllO  00." 

§279.63    [Amended] 

12.  Section  279.63(c)  is  amended  by 
removing  the  phrase  "for  the  cost  of 
SllO  00." 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  Number.  94011&-4018] 

RIN  0660-AA04 

Telecommunications  and  Information 
Infrastructure  Assistance  Program 
(TllAP) 

AGENCY:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

action:  Notice  of  availability  of  funds. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTL^)  announces  the 
availability  of  funds  for  plaiming  and 
demonstration  projects  to  promote  the 
goals  of  development  and  widespread 
availability  of  advanced 
telecommunications  technologies;  to 
enhance  the  delivery  of  social  services 
and  generally  serve  the  public  interest; 
to  promote  access  to  government 
information  and  increase  civic 
participation;  and  to  support  the 
advancement  of  an  advanced 
nationwide  telecommunications  and 
inform.ation  infrastructure. 

DATES:  Applications  for  the  TIIAP  must 
be  mailed  or  hand-carried  to  the  address 
indicated  below  and  received  by  NTIA 
on  or  before  5  p.m.,  May  12,  1994,  NTIA 
anticipates  that  it  will  take  between 
three  to  four  months  to  process  all 
applications  and  make  final  funding 
determinations. 
ADDRESSES:  Office  of 
Telecommunications  and  Information 
Applications,  Department  of  Commerce, 
National  Telecommunications  and 
Information  Administration,  14th  Street 
and  Constitution  Avenue,  NW.,  room 
H-4889,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  M.  Rush,  .Acting  Director  of  the 
Office  of  Telecommiunications  and 
Information  Applications,  Telephone: 
(202)  482-2048;  fax:  (202)  482-2156;  e- 
mail:  tiiap@ntia.doc.gov  Information  on 
the  program  may  also  be  downloaded 
from  the  NTIA  Bulletin  Board.  Modem 
should  be  set  at  either  2400  or  9600 
baud,  8  data  bits,  1  stop  bit:  (202)  482- 
1199. 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  National  Telecommunications 
and  Information  Administration  (NTIA). 
Department  of  Conunerce,  serves  as  the 
President's  principal  adviser  on 
telecommunications  and  information 
policy.  NTL\'s  functions  were  codified 


as  part  of  the  Telecommunications 
Authorization  Act  of  1992,  Public  Law 
102-538.  106  Stat.  3533,  47  U.S.C.  901- 
04  (1993). 

The  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary  and 
Related  Agencies  Appropriations  Act  of 
1993,  Pubhc  Uw  103-121,  107  Stat. 
1153  (1993),  provides  the  Department  of 
Commerce  $56  million  in  assistance  for 
public  telecommunications  facilities 
under  47  U.S.C.  390-393A  (1991),  to  be 
used  for  the  planning  and  construction 
of  telecommunications  networks  for  the 
provision  of  educational,  cultural, 
health  care,  public  information,  public 
safety  or  other  social  services 
(notwithstanding  the  requirements  of  47 
U.S.C.  392  (a)  and  (c)). 

Program  Description 

NTIA  announces  a  competitive  grant 
program,  the  TIIAP,  created  to  advance 
the  goals  of  the  Administration's 
National  Information  Infrastructure  (Nil) 
initiative.  Major  goals  of  the  Nil 
initiative  include:  The  promotion  of 
private  sector  investment  through 
appropriate  tax  and  regulatory  policies; 
the  extension  of  universal  service  so 
that  information  is  available  to  all  at 
affordable  prices,  using  the  widest 
variety  of  appropriate  technologies;  the 
promotion  of  technological  irmovation 
and  new  applications;  wider  access  to 
government  information;  and  guarantees 
of  information  security  and  network 
reliability. 

For  details  of  the  Nil  initiative,  see 
The  National  Information  Infrastructure: 
Agenda  for  Action.  58  PR  49025 
(September  21,  1993).  This  document  is 
available  on  Internet,  in  ASCII  format 
through  both  FTP  and  Gopher.  The  FTP 
file  name  is  "niiagenda.asc."  Address: 
"ftp.ntia.doc.gov."  Login  as 
"anonymous".  Use  your  e-mail  address 
or  guest  as  the  password.  Change 
directory  to  "pub."  The  Gopher  address 
is."gopher.nist.gov."  Login  as  "gopher." 
Choose  the  menu  item  "DOC 
Documents."  Choose  "ntiaagenda.asc." 

The  TRAP  will  provide  matching 
grants  to  state  and  local  governments, 
non-profit  health  care  providers,  school 
districts,  libraries,  universities,  public 
safety  services,  and  other  non-profit 
entities.  Grants  will  be  awarded  after  a 
competitive  merit  review  process  and 
will  be  used  to  fund  projects  to  connect 
institutions  to  existing  networks  and 
systems,  enhance  communications 
networks  and  systems  that  are  currently 
operational,  establish  new  network 
capabilities,  permit  users  to 
intercormect  among  different  networks 
and  systems,  and  bring  more  users  on- 
line. Equally  important,  they  will  help 
leverage  the  resources  and  creativity  of 


the  private  sector  to  devise  new 
applications  and  uses  of  the  Nil.  The 
success  of  these  pilot  projects  will 
create  an  ongoing  process  that  will 
generate  more  irmovative  approaches 
each  year. 

Funding  Availability 

Congress  appropriated  $26  million  for 
competitive  information  infrastructure 
grants  in  fiscal  year  1994  for  the 
planning  and  construction  of 
telecommunications  networks  for  the 
enhancement  of  equal  opportunity  and 
the  provision  of  educational,  cultural, 
health  care,  pubUc  information,  library, 
public  safety  or  other  social  services. 
NTIA  expects  that  the  level  of 
competition  will  be  extremely  high.  The 
overall  level  of  funding  will  place 
obvious  hmits  on  the  amount  of  funding 
available  for  individual  grants,  although 
NTL\  anticipates  receiving  a  wide  range 
of  grant  proposals. 

Currently,  there  is  pending  legislation 
to  authorize  an  infrastructure  grant 
program  for  fiscal  years  1995  and  1996 
that  would  continue  to  advance  the 
goals  of  the  grant  program  described  in 
this  Notice  for  fiscal  year  1994  funds. 
NTL\  anticipates  that  the  pending 
authorization  legislation  will,  if  enacted, 
prescribe  standards  fully  consistent 
with  the  criteria  set  forth  in  this  Notice 
(criteria  that  are  set  as  a  matter  of 
NTL^'s  administrative  discretion, 
consistent  with  NTIA's  existing 
statutory  authorities;  see  47  U.S  C.  392 
(1991)).  Nevertheless,  it  must  be 
emphasized  that,  until  new  authorizing 
legislation  is  enacted,  NTIA  cannot 
unequivocally  state  what  specific 
criteria  it  will  apply  in  evaluating  grant 
applications  for  fiscal  years  1995  and 
1996.  Accordingly,  the  criteria 
described  below  apply  only  to  fiscal 
year  1994  project  proposals. 

Matching  Requirements 

Grant  recipients  under  this  program 
will  be  required  to  provide  matching 
funds  toward  the  total  project  cost. 
NTIA  will  provide  up  to  fifty  per  cent 
(50%)  of  the  total  project  cost,  unless 
extraordinary  circumstances  warrant  a 
grant  of  up  to  seventy-five  per  cent 
(75%).  A  project  will  not  be  considered 
grantable  unless  the  applicant  can 
document  a  capacity  both  to  supply 
matching  funds,  and  to  sustain  the 
project  beyond  the  period  of  the  award. 
Cash  matching  is  highly  desirable; 
however,  NTLA  will  allow  in-kind 
matching  on  a  case-by-case  basis. 
Federal  funds  may  not  be  used  as 
matching  monies.  Grant  funds  under 
this  program  will  be  released  in  direct 
proportion  to  local  matching  funds 
raised  and/or  documented. 
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Type  at  Fundiiig  Instrument 

The  funding  instrument  for  awards 
under  this  program  shall  be  a  grant. 

Eligibility  Criteria 

The  fiscal  j-ear  1994  grant  c\'cle  of  the 
TIIAP  is  divided  into  two  separate 
categories.  Category'  One  supports  the 
efforts  of  all  eligible  applicants  (state 
and  local  governments,  as  well  as  non- 
profit entities)  to  develop  their 
information  infrastructures  through 
demonstration  projects.  NTIA  considers 
this  to  be  the  principal  funding 
category.  Categor)-  Two  focuses  on 
planning  grants,  and  is  further  divided 
into  two  subcategories.  The  first 
subcategory  supports  planning  efforts 
that  proiect  a  statewide,  multi-state,  or 
national  impact.  The  second 
subcategory'  supports  the  planning 
efforts  with  an  intrastate  or  local  impact. 
State  and  local  governments,  as  well  as 
multi-state  and/or  non-profit  entities  are 
eligible  to  apply  in  all  categories. 

Award  Period 

Successful  applicants  will  have 
between  six  and  eighteen  months  to 
complete  their  projects.  The  actual  time 
will  vary  depending  on  the  complexity 
of  any  particular  project.  During  the 
award  period.  NTIA  has  a  duty  to 
monitor  and  evaluate  the  projects  it 
funds  through  the  TIL^P.  Typically, 
monitoring  will  involve  site  visits  by 
NTIA  staff  and  designated  evaluators. 
informal  telephone  contact,  and 
evaluation  of  the  grantees'  written 
reports.  NTL\  also  expects  that  grantees, 
working  with  NTIA,  will  evaluate  the 
results  of  their  projects,  and  formalize 
and  disseminate  information  about  the 
lessons  learned  therefrom.  Further 
information  on  NTIA's  duty  to  monitor 
funded  projects,  as  well  as  NTIA's 
evaluation  expectations,  is  contained  in 
the  grant  application  kit. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  one  hundred  per  cent 
(100%)  of  the  total  proposed  direct  costs 
dollar  amount  in  the  application, 
whichever  is  less. 

Application  Forms  and  Kit 

Standard  Forms  424.  Application  for 
Federal  Assistance;  424A,  Budget 
Information — Non-Construction 
Programs;  and  424B,  Assurances — Non- 
Construction  Programs.  (Rev  4-88). 
shall  be  used  in  applying  for  financial 
assistance.  The  forms  used  in  the 


Application  are  subject  to  the 

Paperwork  Reduction  Act.  and  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  Control 
Numbers  0348-0043,  0348-0044.  and 
0348-0040.  Application  kits  may  be 
obtained  by  writing  to  the  address  listed 
in  the  ADOflESSES  section  above. 

Project  Funding  Priorities 

Funding  under  the  TIL\P  will  be 
awarded  to  support  projects  that  most 
effectively  enhance  economic 
opportunity,  the  provision  of  education, 
culture,  health  care,  public  information, 
librarv',  public  safet}-,  social  services,  or 
other  efforts  to  meet  pubhc  needs;  and 
that  support  the  further  development  of 
a  nationv%ide.  high-speed,  interactive 
infrastructure,  incorporating  the  widest 
variety  of  information  technologies  The 
number  of  proposals  that  will  receive 
funding  in  each  of  the  two  categories 
will  depend,  in  large  measure,  on  the 
total  number  of  applications  that  NTIA 
receives.  Because  the  aggregate  funding 
level  of  individual  grants  cannot  be 
determined  in  advance,  applicants  must 
justify'  the  amounts  requested. 

NTL\  anticipates  that  approximately 
sixty  per  cent  (60%)  of  the  funds 
appropriated  for  this  grant  program  will 
be  devoted  to  demonstration  projects. 
with  approximately  forty  per  cent  (40%) 
of  the  funds  devoted  to  planning  grants 
for  states,  local  governments,  regional 
entities,  and  non-p>rofit  entities  Details 
of  funding  priorities  within  these 
categories  are  as  follows: 

Priority-  in  Category  One — 
Demonstration  Projects 

A  priority  for  demonstration  project 
grants  is  that  the  project  develop  a 
model  that  others  can  follow.  An 
important  element  of  this  model  is  a 
plan  for  disseminating  the  knowledge 
gained  as  a  result  of  carrying  out  the 
project.  In  NTIA's  view,  this  nation's 
telecommunications  infrastructure 
should  reinforce  the  values  of  American 
democracy,  and  the  TIL\P  should 
support  projects  that  empower  citizens, 
promote  equal  opportunity,  protect 
individuals'  rights,  and  strengthen 
democratic  institutions. 

Therefore,  within  the  context  of  this 
category,  all  apphcalions  in  the  public 
interest  are  candidates  for  support; 
however,  principal  consideration  will 
be  given  to  telecommunications  and 
information  applications  that  promote 
economic  opportunity  and  the  effective 
provision  of  education,  health  care, 
public  safety,  libraries,  community 
information  services,  creation  of 
information  empowerment  zones,  and 
other  approaches  that  foster  public 


participation  in  the  political  process 
and  civic  life. 

Priorities  in  Category  Two — Planning 
Grants 

Statewide.  Regional,  and  National 
Planning  Grants 

Priority  consideration  will  be  given  to 
projects  whose  impact  will  be  statewide, 
regional  (multi-state),  or  national.  A 
component  of  this  category  vrill  be 
support  for  states  to  engage  in 
comprehensive  telecommunications 
infrastructure  planning,  particularly 
those  states  that  have  not  yet  developed 
detailed  strategies  for  their  respective 
information  infrastructures.  NTIA  will 
also  consider,  but  with  a  lower  priority, 
applications  from  states  that  have 
developed  comprehensive  plans,  but 
seek  further  improvement  in  these 
plans.  NTIA  also  encourages  proposals 
from  multi-state  consortia,  as  well  as 
from  organizations,  or  coalitions  of 
organizations,  for  regional  or  national 
telecommunications  infrastructure     ' 
planning. 

Local  and  Intrastate  Planning  Grants 

NTIA  will  deem  most  competitive 
those  projects  that  clearly  and 
demonstrably  further  the  goals  of  this 
program  at  a  community,  county,  or 
multi-county  level.  While  the  focus  of 
this  subcategory  is  local,  NTIA 
encourages  collaborations  among 
counties,  communities,  and  public  and 
private  organizations  at  the  local  or 
regional  level,  as  well  as  coordination 
with  state  agencies  involved  with 
telecommunications  infrastructure 
planning  and  implementation. 

Evaluation  Criteria 

A.  General  Criteria 

As  a  network  of  networks,  the 
telecommunications  component  of  the 
National  Information  Infrastructure  will 
never  be  a  single  entity.  In  fact, 
telecommunications  networks  and 
systems  in  the  United  States  have  been 
growing  and  evolving  for  more  than  a 
century.  This  trend  will  continue  (and 
supporting  it  is  a  primary  policy  goal  of 
the  Nil  initiative),  driven  by 
technological  innovation,  market  forces, 
and  the  elaboration  of  increasingly 
sophisticated  and  varied  information 
delivery  systems  throughout  the  world. 
Applicants  should  be  aware  of  this 
trend,  and  configure  their  proposed 
projects  to  take  advantage  of  existing 
and  emerging  standards  for 
interoperability. 

The  success  of  any  grant  program 
depends  upon  its  ability  to  fund  only 
those  projects  that  are  well  thought  out 
and  comprehensively  planned. 
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Therefore,  no  funds  will  be  expended 
under  this  prograni  unless  the  project 
demonstrates  the  most  economic  and 
efficient  use  of  scarce  Federal  resources. 
Other  general  criteria  that  all  applicants 
should  address  are: 

1.  Technical  Considerations 

A  major  goal  of  the  Nil  is  the 
integration  of  networks.  The  TIIAP  will 
not  foster  stand-alone,  "dedicated 
networks,"  that  are  incapable,  for  either 
technical  or  practical  reasons,  of 
interconnecting  with  other  networks 
and  systems.  In  part,  apphcants  will  be 
judged  on  the  extent  to  which  they  plan 
to  coordinate  information  infrastructure 
activities  in  their  state,  in  neighboring 
states,  or  in  the  region.  Applicants 
should  address  the  technical  aspects  of 
their  information  infrastructure  projects. 
Proposals  should  address 
intercormectivity,  the  capacity  of  one 
system  to  easily  transfer  digital 
information  to  another  system,  at  the 
state,  regional,  national,  and 
international  level,  as  appropriate. 
Whether  the  information  infrastructure 
VN-ill  be  expandable  is  another  important 
issue.  The  standards,  codes,  and 
protocols  that  will  allow  for 
interoperability  should  be  addressed  in 
this  section.  Finally,  the  capacity  for 
interactivity  should  be  described  in 
detail. 

2.  Partnerships 

N'TIA  will  look  favorably  on  joint 
applications  from  partnerships  of  two  or 
more  entities.  For  this  reason, 
applicants  should  be  aware  of  other 
relevant  information  infrastructure 
projects  Ln  the  state  or  region.  To  the 
extent  possible,  applicants  should  plan 
to  coordinate  their  projects  with  other 
relevant  projects. 

3  Innovation  and  Experimentation 

An  overriding  goal  of  the  TIIAP  is  to 
foster  innovation  and  experimentation 
m  the  uses  and  benefits  that  accrue  from 
information  infrastructure,  while  at  the 
same  time  rewarding  those  projects 
which  display  innovative  approaches  to 
the  problem  of  ensuring  individual 
privacy.  For  this  reason,  the  program 
will  carefully  assess  projects  from  the 
perspective  of  technology  or 
technologies  deployed,  current 
applications  supported,  and  the 
potential  for  growth  in  the  range  of 
services  provided.  As  noted  above, 
NTL\  expects  applicants  to  consider 
carefully  the  status  of  the  existing 
infrastructure;  however,  applicants 
should  be  willing,  when  appropriate,  to 
experiment  with  new  uses  and 
applications  of  the  information 


infrastructure  supported  under  this 
program. 

4.  Privacy 

As  noted  above,  NTIA  expects 
applicants  to  consider  carefully 
safeguards  for  the  privacy  of  the 
information  flowing  through  the 
information  infrastructure  funded 
through  this  grant  program.  While  not 
mandating  specifics,  NTIA  expects 
applicants  to  demonstrate  a  high  level  of 
respect  for  the  privacy  of  users' 
information  and  data.  Applicants 
proposing  projects  dealing  with 
individually  identifiable  information 
will  be  required  to  prescribe 
mechanisms  for  protecting  individual 
privacy.  In  addition,  NTIA  expects 
applicants  to  comply  fully  with  all 
applicable  privacy  laws. 

5.  Eliminating  Disparity  of  Access 

One  of  the  key  roles  for  government 
in  the  Nil  is  to  promote  equity  of  access, 
so  that  the  information  age  does  not 
create  information  "haves"  and  "have 
nots."  Applicants  should  address  how 
they  intend  to  support  the  goal  of 
promoting  widespread  access,  and 
eliminating  or  reducing  disparities  in 
access,  to  tie  information  infrastructure, 
consistent  with  the  scope  of  the  project. 
For  purposes  of  this  grant  cycle,  NTIA 
will  look  favorably  on  proposals  that 
enable  ordinary  Ainericans  to  learn  how 
to  use,  or  benefit  from,  information 
infrastructure,  without  unreasonable 
burden  or  expense.  Applicants  should 
also  consider  how  to  train  end-users  in 
the  use  of  information  technologies. 
This  section  should  address  questions 
such  as: 

How  will  the  applicant's  proposal  help 
ensure  end-user  ease  of  access  to  the 
telecommunications  infrastructure? 

How  will  the  planning  or  implementation 
process  encourage  community  development? 

How  will  the  planning  or  implementation 
process  address  the  issue  of  access  to  the 
information  infrastructure  by  minorities, 
disadvantaged,  or  otherwise  under-served 
populations? 

6.  Role  of  Existing  Information 
Infrastructure 

By  a  variety  of  measures,  the  United 
States'  existing  information 
infrastructure  is  the  most  advanced  in 
the  world.  Therefore,  if  an  applicant 
requests  support  to  construct  new 
transmission  capacity,  there  should  be  a 
clear  discussion  of  why  utilization  of 
existing  networks  and  systems  cannot 
be  relied  upon  efficiently  and 
economically  to  meet  the  project's 
needs.  A  proposal  should  address 
whether  incorporation  of  existing 
information  infrastructure  into  the 
overall  plan  is  feasible.  Under  this 


section,  applicants  should  address 
questions  such  as: 

What  information  infrastructure  is 
currently  available  to  the  applicant?  How  can 
commercial  and  non-commercial  providers  of 
telecommunications  and  information  services 
help  the  applicant  meet  its  information 
needs? 

7.  Accommodation  of  Future 
Technology  and  Flexibility 

As  communications  and  information 
technologies  rapidly  evolve  and 
improve,  existing  technology  can 
quickly  become  obsolete.  For  this 
reason,  all  applicants  should  consider 
how  they  intend  to  address  this  issue. 
The  capacity  for  upgrades  and 
improvements,  as  well  as  the  flexibility 
to  accommodate  changes  in  the  volume 
or  types  of  uses,  should  be  considered 
from  the  beginning  of  any  planning  or 
development  process. 

8.  Contribution  to  the  Formation  of  the 
National  Information  Infrastructure 

Applicants  should  explain  how  their 
proposed  projects  can  make  a 
contribution  to  the  development  of  the 
National  Information  Infrastructure. 
Some  questions  that  an  applicant  could 
consider  are: 

What  applications  and  services  are  being 
provided  through  the  existing  information 
infrastructure? 

How  will  the  project  ensure  connectivity  to 
other  systems  outside  the  immediate  state  or 
community? 

What  monitoring  or  evaluation  plan  will  be 
utilized? 

B.  Specific  Evaluative  Criteria 

1.  Category  One — Demonstration 
Projects 

a.  Eligibility.  This  category  is  open  to 
any  state  or  local  government,  or  any 
non-profit  entity.  For  purposes  of  this 
notice,  a  "local  government"  is  any 
branch  of  government  below  the  state 
level.  This  term  also  includes  special 
purpose  subdivisions,  or  government- 
funded  entities  that  have 
responsibilities  beyond  the  political 
boundaries  of  a  single  state,  and  Indian 
Tribal  governments.  A  "non-profit" 
entity  is  any  foimdation,  association,  or 
corporation,  no  part  of  the  net  earnings 
of  which  inures,  or  may  lawfully  inure, 
to  the  benefit  of  any  private  shareholder 
or  individual.  This  is  the  same 
definition  used  in  47  U.S.C.  397  (1991). 

b.  Evaluative  criteria.  A  major 
criterion  under  this  category  will  be  the 
capability  of  the  applicant  actually  to 
carry  out  the  proposed  project  and/or 
the  applicant's  ability  to  deliver  the 
proposed  service  or  services.  In  addition 
to  the  general  evaluative  criteria  set 
forth  above,  applicants  for 
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demonstration  projects  should  address 
the  following  criteria  in  their 
applications.  (1)  Connection  to  end- 
users.  In  formulating  their  proposals, 
applicants  should  be  mindful  of  the 
needs  of  eventual  end-users.  Any 
system  or  network  proposed  for  NTIA 
funding  should  include  capacity  for 
providing  a  range  of  information 
senices.  consistent  both  with  the 
mission  of  the  entity  and  the  present 
and  future  requirements  of  end-users. 
Questions  applicants  might  address  are: 

To  what  degree  does  the  project  duplicate 
other  services  available  to  users  in  the 
projected  service  area? 

To  what  degree  does  the  project  include 
provisions  for  multifunctional  activities — 
such  as  education,  health  care,  community 
information  services,  etc. — and  access  to 
related  information  sources? 

Will  the  project  be  structured  to  respond  to 
increased  demands  for  services  from  users? 

(2)  Efficiency  and  economy.  In  this  era 
of  limited  fiscal  resources,  it  is  essential 
that  each  dollar  be  spent  in  the  most 
efficient  and  economical  manner 
possible.  Some  questions  that  the 
apphcant  might  consider  under  this 
criterion  are: 

Is  the  proposed  acquisition  of  information 
infrastructure,  with  NTIA  grant  funds,  the 
most  efficient  and  economical? 

Why  is  the  applicant's  choice  of 
technology  the  most  appropriate  to  the 
proposal? 

How  will  the  system  or  equipment  funded 
by  NTI.\  be  maintained?  Is  its  operation 
assured  for  a  reasonable  amount  of  time  after 
installation? 

How  does  the  applicant  intend  to  deal  with 
rapidly  changing  technology  and  issues  of 
obsolescence? 

What  role  will  available  commercial 
services  play  in  the  proposed  project? 

(3)  End-user  support.  A  large  barrier 
to  more  successful  utilization  of 
information  infrastructure  is  the  end- 
user's  inability  to  employ  it.  Therefore, 
apphcants  should  consider  how  end- 
users  will  be  trained  to  use  the 
equipment  and  network.  Some 
questions  that  the  applicant  might 
address  are: 

Are  there  specialized  training  requirements 
for  the  system? 

Who  is  best  qualified  to  provide  the 
training? 

Can  end-users  use  the  system  to  produce 
and  disseminate  information,  as  well  as  gain 
access  to  information? 

Is  the  system  or  network  user  friendly,  so 
that  it  does  not  discourage  new  users,  or 
those  who  are  not  "computer  literate?" 

c.  Financial  information.  Grant  funds 
may  be  spent  on  purchase  of 
telecommunications  infrastructure 
equipment,  long-term  lease  of  services, 
end-user  support,  and  other  expenses 
reasonably  related  to  the  project. 


2  Category  Two — Planning  Grants 

Statewide,  Regional,  and  National 
Planning  Grants 

a  Eligibility 

For  purposes  of  this  section — 
Statewide,  Regional,  and  National 
Planning  Grants — eligible  applicants  are 
any  of  the  fifty  states,  the  District  of 
Columbia,  Guam,  Puerto  Rico,  the 
Virgin  islands,  America  Samoa,  and  the 
Marianas  Islands,  as  well  as  multi-state 
consortia,  coaUtions  of  organizations,  or 
national  entities. 

b.  Evaluative  Criteria 

In  addition  to  the  general  evaluative 
criteria  set  forth  above,  applicants  for 
plarming  projects  should  address  the 
following  criteria  in  their  applications: 
(1)  Objectives.  Proposals  should  be 
consistent  with  the  long  range  Nil 
objective  of  fostering  seamless,  multi- 
functional networks.  Accordingly, 
apphcants  should  consider  the  concept 
of  "interoperability,"  the  view  that 
every  system,  no  matter  its  level  of 
sophistication  or  geographic  extent,  is 
part,  ultimately,  of  a  global 
communication  system  that  allows  one 
end-user  to  communicate 
"transparently"  with  another  end-user, 
irrespective  of  distance  or  time. 

(2)  End-users.  In  their  proposals, 
applicants  should  identify  the  end-users 
of  the  information  infrastructure. 
Considerations  of  numbers  of  users,  the 
diversity  of  anticipated  end-users,  and 
what  social  good  the  applicant  expects 
from  implementation  of  its  plan  may 
help  determine  what  strategies  states 
will  adopt.  Under  this  section, 
applicants  could  address  questions  such 
as: 

How  will  the  widespread  availability  of 
telecommunications  and  information 
infrastructure  capabilities  be  promoted 
within  the  proposal' 

How  should  the  costs  of  ensuring  adequate 
access  be  allocated?  Will  the  plan  stimulate 
demand  for  new  telecommunications 
services?  How  will  the  plan  address  the 
needs  of  previously  disenfranchised  potential 
users? 

What  steps  are  necessary  to  ensure  end- 
user  ease  of  access?  What  are  the  respective 
roles  of  the  state  and  private  sector  in  taking 
these  steps? 

(3)  Incorporation  of  broad  input. 
There  are  many  individuals  and  sectors 
of  society  with  a  stake  in  the 
information  infrastructure.  How  an 
applicant  intends  to  incorporate  their 
opinions  and  concerns  into  the  final 
plan  is  crucial  to  the  eventual  successful 
implementation  of  the  plan.  Applicants 
should  address  how  they  intend  to 
incorporate  comments  from  the  public 
into  the  planning  process.  The  breadth 


and  depth  of  representation,  including  a 
balanced  representation  of  rural  and 
urban,  professional,  socioeconomic, 
ethnic,  cultural  and  other  relevant 
interests,  is  important.  Some  questions 
for  an  applicant  to  address  under  this 
section  are: 

To  what  extent  will  the  applicant  work  to 
promote  public/private  partnerships? 

What  pnxedures  will  ensure  that 
individuals  and  entities  can  provide  input? 

What  state  and  national  agencies  and 
private  sector  entities  will  be  involved,  and 
at  what  levels? 

What  monitoring  or  evaluation  plan  will  be 
utilized? 

c.  Financial  information.  Grant  funds 
may  be  spent  on  information  collection, 
salaries,  travel,  lodging,  and  other 
expenses  reasonably  related  to  planning 
activities. 

Local  and  Intrastate  Planning  Grants 

a.  Eligibility 

This  section  supports  development  of 
planning  and/or  implementation 
strategies  of  local  governments, 
intrastate  multi-community  or  multi- 
county  entities,  and  local  non-profit 
organizations. 

b.  Evaluative  Criteria 

Many  of  the  evaluative  criteria 
applied  to  the  previous  planning  grant 
category^-questions  of  interoperabilitv, 
identification  of  end-users,  and 
incorporation  of  broad  input — are 
germane  to  Local  and  Intrastate 
Planning  Grant  appUcations. 

(1)  Objectives  ' 

Although  the  focus  of  this  subcategory 
is  considerably  less  "global"  than  for 
Statewide,  Regional,  and  National 
Planning  Grants,  proposals  in  this 
subcategory  should  nevertheless  exhibit 
the  same  consistency  with  the  long 
range  Nil  objective  of  fostering  seamless, 
multi-functional  networks.  Accordingly, 
questions  of  interoperability  and 
connectivity  should  be  carefully 
considered. 

Within  the  context  of  this 
subcategory,  a  number  of  questions 
become  especially  relevant; 

What  provisions  in  the  plan  have  been 
made  to  address  crucial  "last  mile" 
connectivity  questions'' 

Is  sufficient  technical  and  operational 
expertise  available  at  the  local  level  to  ensure 
efficient  planning  and  subsequent 
implementation? 

Will  service  provider  and/or  end-user 
acceptance  of  new  or  exp>anded 
telecommunications  services  present  any 
special  difficulties'' 

(2)  Formation  of  Partnerships 

NTIA  will  consider  favorably 
applications  that  demonstrate  a 
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partnership  among  groups  of 
communities  or  entities  for  the  purpose 
of  pooling  and  leveraging  resources. 
This  does  not  mean  that  these  groups 
should  come  together  merely  for  the 
purpose  of  obtaiaing  a  federal  grant. 
This  partnership  or  coalition  should 
demonstrate  that  it  will  continue  to 
function  and  operate  effectively  once 
the  NTIA  grant  is  concluded. 

Czn  the  local  resources  of  national  or 
regional  orgarsizations,  Iwtb  public  and 
private,  be  enlisted  in  support  of  the 
planning  effort? 

What  unique  linguistic,  social,  cultural, 
political,  or  economic  impediments  e.xist 
locally  that  might  hinder  the  planning  effort? 

(3)  Innovation  and  Experimentation 

Information  infrasfmcture  has 
evolved  and  been  used  in  unanticipated 
ways.  Similarly,  many  of  the  most 
valuable  telecommunications  services 
(sucii  as  the  Internet)  and  facilities  now 
in  use  were  once  experimental.  NTIA  is 
seeking  applications  for  planning  grants 
that  will  foster  and  encourage 
experimentation  with  use  of  Nil 
technologies  at  the  grass  roots  level, 
build  the  capacity  of  the  public  to 
participate  in  the  eme-i^ing  Nil.  or 
address  specific  objectives  underlying 
the  deployment  of  the  Nil  as  identified 
in  the  Agenda  for  Action  (September  21, 
1993).  For  this  reason,  projects 
supported  under  Category  Two  should 
be  those  that  are  more  likely  to  lead  to 
the  development  of  innovative  methods, 
practices,  or  policies  that  will  ensure 
that  the  Nil  activities  reach  a  broad 
population.  The  objective  is  to  build 
both  the  technical  and  human 
infrastructure  needed  to  make  the  NU 
useful  to  citizens.  These  plans  can  serve 
as  models  for  similar  projects  that  are 
most  likely  to  lead  to  the  development 
of  systems,  projects,  and  policies  that 
can  stimulate  similar  initiatives  in  other 
areas  of  the  country. 

(4)  Supfxjrt 

Applicants  should  clearly  define  the 
administrative  or  institutional  support 
that  has  been  generated  to  advance  any 
planning  effort. 

Can  national  sources  of  public  and  private 
funding  be  leveraged  in  support  of  a  local 
planning  effort? 

Since  many  local  initiatives  t^nd  to  rely 
heavily  in  the  initial  stages  on  volunteer 
energies,  how  will  questions  of  continuity  be 
addressed? 

c.  Financial  InfonnatJon 

Grant  funds  may  be  spent  on 
i.nformation  collection,  salaries,  travel. 
lodging,  and  other  expenses  reasonably 
related  to  planning  activities. 


Selection  Procedures 

Categories  of  projects  warranting 
support  under  the  TIIAP  are  described 
above.  The  priorities  described  at  the 
beginning  of  each  specific  category  sets 
out  those  types  of  projects  that  NTLA  is 
most  interested  in  supporting.  These 
criteria  will  enable  NTIA  to  ascertain 
the  competitiveness  of  projects  within 
certain  priorities. 

All  applications  will  be  subject  to  a 
thorough  peer  review  process.  Panels 
composed  of  individuals  fully 
conversant  with  the  technical  and 
operational  aspects  of  advanced 
telecommunications  technologies  and 
services  will  review  the  proposals  and 
make  non-binding  recommendations  to 
the  agency.  The  final  decision  on 
successful  applications  will  be  made  by 
the  Assistant  Secretary  for 
Communications  and  Information,  who 
also  administers  NTIA.  All  apphcants 
should  address  the  general  criteria 
described  above,  regardless  of  the 
category  to  which  they  are  applying. 
Specific  criteria  apply  only  within  that 
category  (i.e.,  a  local  government  should 
not  address  the  specific  criteria  for  State 
Planning).  While  all  criteria  carry  equal 
weight,  not  all  criteria  will  be  equally 
applicable  to  every  proposal.  Even  if  the 
applicability  or  lack  of  applicability  of 
a  particular  criterion  may  appear 
obvious,  an  applicant  should  take  care 
to  e.xplain  why  that  criterion  does  not 
apply  to  its  proposal. 

Other  Information 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  financial  assistance 
awards  may  result  in  an  application  not 
being  considered  for  funding. 

Pre- Award  Activities 

If  applicants  inciir  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  government. 
Applicants  are  hereby  notified  that, 
notwithstanding  any  verbal  or  written 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of 
Department  of  Commerce  or  NTL^  to 
cover  pre-award  costs. 

No  Obligation  For  Future  Funding 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 


has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce.  Receipt 
of  a  TIIAP  grant,  however,  will  not 
eliminate  the  recipient  from 
consideration  for  futiore  funding. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  1.  The  delinquent  account 
is  paid  in  full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

Name  Check  Ptniew 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Primary  Applicant  Certifications 

All  p.rimary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided:  1.  Nonprocureraent 
Debarment  and  Suspension — 
Prospective  participants  (as  defined  at 
15  CFR  26.105)  are  subject  to  15  CFR 
part  26,  "Nonprocurement  Debarment 
and  Suspension"  and  the  related  section 
of  the  certification  form  prescribed 
above  applies; 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F, 
"Gcvemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)  '  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  that  $100,000,  and  loans  and 
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loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 

greater  and 

4.  Anti-Lobbying  Disclosure — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  a  covered 
Federal  action,  such  as  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement 
using  any  funds  must  submit  an  SF- 
LLL,  '"Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28.  appendix  B. 


Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary'  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 


False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Intergovernmental  Re\iew 

Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  This  notice  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 
Larry  Irving. 

Assistant  Secretary'  for  Communications  and 
Information. 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 

1  CFR  Part  810 

RIN0580-AA14 

United  States  Standards  for  Soybeans 

AGENCY:  Federal  Grain  Inspection 
Service,  Agriculture. 
action:  Final  rule. 

SUMMARY:  The  Federal  Grain  Infpection 
Service  (FGIS)  is  revising  the  U.S. 
Standards  for  Soybeans  to:  report  the 
percentage  of  splits  in  tenths  percent; 
reduce  the  U.S.  Sample  grade  criteria  for 
stones  from  eight  or  more  to  four  or 
more  and  reduce  the  US  Sample  grade 
aggregate  weight  criteria  for  stones  from 
more  than  0.2  percent  by  weight  to  more 
than  0.1  percent  by  weight;  reduce  the 
U.S.  Sample  grade  criteria  for  pieces  of 
glass  from  2  to  0;  eliminate  the  grade 
limitation  on  purple  miOttled  or  stained 
soybeans  and  establish  a  special  grade. 
Purple  Mottled  or  Stained,  in  the 
standards;  eliminate  the  grade  limitation 
on  soybeans  that  are  materially 
weathered;  clarif\'  the  reference  to 
Mixed  soybeans  in  the  standards;  and 
establish  a  cumulative  total  for  factors 
which  may  cause  a  sample  to  grade  U.S. 
Sample  grade. 

EFFECTIVE  DATE:  September  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Woliam.  Federal  Grain 
Inspection  Service,  USDA,  room  0624- 
S.  Box  96454,  Washington.  DC  20090- 
6454.  Telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  This  rule  has  been  determined  to 
be  not-significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  0MB. 


Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

David  R.  Galhart,  Acting 
Administrator,  FGIS,  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  those  persons  who  apply  the 
standards  and  most  users  of  the 
inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulaforv  Flexibility  Act 
(5  U.S.C.  601  ef  seq.).  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Information  Collection  ajid 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Aci  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  rule  have  been 
approved  bv  OMB  and  assigned  OMB 
No.  0580-0013. 

Background 

On  July  2.  1991,  FGIS  proposed  in  the 
Federal  Register  (56  FR  30342)  to  revise 
the  U.S.  Standards  for  Soybeans  by  (1) 
changing  minimum  test  weight  per 
bushel  from  a  grade  determining  factor 
to  a  nongrade  determining  factor;  (2) 
reducing  the  foreign  material  limits  for 
grades  U.S.  Nos.  1  and  2  to  0.5  and  1.0 
percent,  respectively;  (3)  reducing  the 
grade  limits  for  splits  to  5.0,  10.0,  15.0. 
and  20.0  percent  for  U.S.  Nos.  1,  2,  3, 
and  4  soybeans,  respectively;  (4) 
reporting  the  percentage  of  splits  in 
tenths  percent;  (5)  reducing  the 
tolerance  for  stones  from  eight  to  four 
and  eliminating  the  aggregate  weight 
option;  (6)  reducing  the  tolerance  for 


pieces  of  glass  from  two  to  zero;  (7) 
eliminating  the  grade  limitation  on 
purple  mottled  or  stained  soybeans  and 
establishing  a  special  grade.  Purple 
Mottled  or  Stained,  in  the  standards;  (8) 
eliminating  the  grade  limitation  on 
soybeans  that  are  materially  weathered; 

(9)  creating  a  new  grade  and  associated 
grade  limits  for  U.S.  Choice  soybeans; 

(10)  clarifying  the  reference  to  Mixed 
soybeans  in  the  standards;  (11) 
establishing  a  cumulative  total  for 
factors  which  may  cause  a  sample  to 
grade  U.S.  Sample  grade;  and  (12) 
reporting  the  oil  and  protein  content  on 
all  official  lot  inspection  certificates  for 
export  soybean  shipments.  FGIS  further 
proposed  to  revise  inspection  plan 
tolerances  for  soybeans  based  on  the 
proposed  changes. 

Comment  Review 

FGIS  received  1,770  comments  during 
the  60-day  comment  period:  1,418  from 
soybean  producers,  236  from  grain 
handlers,  35  from  foreign  firms  and 
associations,  5  from  university 
researchers,  1  from  Congress,  and  75 
from  miscellaneous  sources. 

FGIS  also  received  99  comments  after 
the  close  of  the  comment  period:  69 
from  soybean  producers.  20  from  grain 
handlers,  1  from  a  foreign  association,  4 
from  Congress,  and  5  from 
miscellaneous  sources. 

On  the  basis  of  comments  received 
during  the  comment  period  and  other 
available  information,  FGIS  is 
implementing  seven  of  the  proposed 
changes  in  the  soybean  standards.  The 
following  paragraphs  address  comments 
received  regarding  the  proposed 
changes. 

Minimum  Test  Weight  Per  Bushel  (TW) 

FGIS  received  84  comments  (64 
supporting  and  20  opposing)  on  the 
proposal  to  change  TW  from  a  grade 
determining  factor  to  a  nongrade 
determining  factor. 

Those  supporting  the  proposal 
commented  that  TW  is  not  a  good 
Indicator  of  the  oil  and  meal  yield  of 
processed  soybeans.  They  contended 
that  other  factors  adequately  reflect  the 
quality  of  soybeans  for  grade  purposes. 
Those  opposing  the  proposal,  however, 
indicated  that  they  rely  upon  TW  in 
making  volume  determinations  and  as  a 
rough  indicator  of  overall  soybean 
quality.  One  commentor  representing  an 
association  of  grain  handlers  opposing 
the  proposal  stated  that: 
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Grade  detennining  factors  ihouid  not  be 
limited  only  to  end-use  values.  Grain 
handlers  depend  on  soybean  grades  to  reflect 
other  issues  including  storability.  We  believe 
that  test  weight  is  an  important  overall 
qauJity  factor  to  both  handJers  and 
proff>ssors.  Deleting  test  weight  as  a  grade 
f.Tctor  would  be  inappropriate  and 
mislt-dding. 

Furthermore,  those  opposed 
contended  that  a  change  in  the  status  of 
TVV  vsill  create  confusion  among 
so\  bean  importers  given  present  trading 
a:id  marketing  practices. 

While,  as  stated  in  the  proposal,  some 
question  the  value  of  TVV'  as  a  grade 
determining  factor  (Refs.  1  and  2).  it  is 
evident  from  the  comments  that  many 
in  the  industr>-  do  reiy  upon  its  grade 
drterminir.g  status,  especially  in  view  of 
p."-sent  trading  and  marketing  practices. 
Considering  its  important  use  within  the 
soybean  industry.  FGIS  has  determined 
that  TVV  should  be  retained  as  a  grade 
deter-mirung  factor  to  facilitate  trade. 
Since  the  status  of  T\V  will  remain 
unchanged,  it  will  be  mmecessary  to 
move  T\V  from  table  17  to  table  18  of 
§  800.86  of  the  regulations  as  proposed. 
If.  at  a  later  date,  more  information  is 
presented  and/or  the  importance  of  TVV 
as  a  grade  dptermining  factor 
di.nunishes.  FGIS  will  reconsider  the 
status  of  TVV. 

Foreign  Material  (FM) 

The  majority  of  commentors  chose 
only  to  comment  on  the  proposal  to 
n^iuce  the  FM  limits  for  grades  U.S. 
Nos.  1  and  2  to  0.5  and  1.0  percent, 
respectively.  Of  the  total  1.770 
comments  n?ceived,  1.763  or  99.6 
percent  commented  on  the  FM  proposal. 
Of  these  comments.  1.654  or  93.8 
pf^T^^nt  opposed  the  proposal  with 
1.312  or  nearly  80  percent  of  the 
opposition  coming  from  the  State  of 
Illinois.  The  vast  majority  of  comments 
in  opposition  came  In  a  form  letter 
which  claimed  that: 

(1)  Under  the  prop)osed  standards  88 
percent  of  the  1988  soybean  crop  and  80 
percent  of  the  1-Jfl9  soybean  crop  would  have 
i)een  graded  lower  than  U.S.  No.  1; 

(2)  The  proposed  FM  change  will  reduce 
the  amount  of  money  soybean  growers  will 
rv(  riive  for  the'r  sojHbeans, 

(3)  Foreign  buyers  should  use  contract 
spttcificatious  to  communicate  their  need  for 
FM  levels  other  than  those  specified  in  the 
st.indards; 

(4)  Domestic  processors  have  not 
complained  about  FM  levels,  and 

(3)  It  would  be  "wise"  to  await  the  results 
of  the  grain  cleaning  study  before  the  FM 
levels  are  cha.-gpd 

Individual  producer  comments  from 
other  States  did  not  reflect  similar 
opposition.  In  fact,  producer  comments 
fn  itn  other  Statt;s  totaled  103  with  66 


supporting  and  37  opposing  the 
proposal.  Furthermore,  individual  views 
of  some  Illinois  farmers  appeared  to 
contradict  the  claims  of  the  form  letter 
Several  farmers  commented  that 
increased  FM  levels  occur  during 
handling  after  the  farmer  delivers  the 
soybeans  to  market. 

The  American  Farm  Bureau 
Federation,  the  nation's  largest  general 
farm  organization,  and  the  American 
Soj-bean  Association,  representing 
approximately  31.000  soybean  farmers 
in  29  States,  supported  the  reduced 
foreign  material  limits  proposed  for 
grades  1  and  2.  In  general,  they  contend 
lower  FM  limits  will  (1)  make  U.S. 
soj-beans  more  competitive  in  the  export 
market  and  (2)  promote  incentives  to 
im.prove  quality. 

Two  hundred  thirty-three  of  the  two 
hundred  thirty-six  comments  received 
from  grain  handlers,  individuals,  and 
large  trade  associations  opposed  the 
proposal  regarding  FM.  Three  grain 
handlers  did  not  address  the  FM 
proposal.  Grain  handlers  contended  that 
the  United  States'  declining  share  of  the 
world  soj-bean  market  is  directly  related 
to  U.S.  farm  and  trade  policies  which 
have  discouraged  domestic  soybean 
production  and  encouraged  foreign 
buyers  to  diversify  their  soybean 
sources.  They  further  contend  that  if  the 
price  is  competitive  and  the  intrinsic 
quality  meets  the  customer's 
specifications,  then  the  soybean  FM 
level  can  be  negotiated  as  part  of  the 
contract  terms.  These  commenters 
contend  that  revising  the  FM  limits  In 
the  soybean  standards  will  not 
necessarily  result  in  cleaner  exported 
soybeans.  Rather,  they  believe  economic 
market  forces  will  determine  whether 
lower  FM  limits  are  shipped.  Thus, 
grain  handlers  conclude  that  lowering 
FM  limits  will  increase  handling  costs 
resulting  in  lower  bids  to  farmers  while 
doing  nothing  to  increase  the  U.S.  share 
of  the  soybean  export  market. 

In  contrast  to  grain  handlers,  all  35 
comments  received  from  foreign  buyers 
of  U.S.  soybeans  supported  the 
proposed  FM  grade  limits.  These  foreign 
buyers  represent  more  than  60  percent 
of  the  U.S.  exp>ort  soybean  market.  The 
Japan  Oilseed  Pnx:essors  Association 
(JOFA)  and  the  EC  Seed  Crushers'  and 
Oil  Processors'  Federation  (FEDIOL). 
which  represent  the  major  foreign  users 
of  U.S.  soybeans,  stated  that  a  FM 
reduction  in  U.S.  soybeans  is  necessary 
to  prevent  further  weakening  of  the  U.S. 
export  soybean  market  share.  As  stated 
in  the  proposal,  when  asked  what 
guarantees  would  be  given  to  increase 
exports  if  the  FM  limits  were  lowered, 
a  FEDIOL  representative  responded: 
"The  only  guarantee  is  that  the  EEC  will 


buy  fewer  soybeans  from  the  U.S.  if  FM 
content  remains  at  current  levels."  This 
opinion  was  reaffirmed  in  the  written 
FEDIOL  comment  on  the  proposal  and 
during  the  testimony  of  a  FEDIOL 
representative  at  an  October  29,  1991, 
Senate  hearing  on  "Reduiing  Foreign 
Material  Limits  in  Official  Soybean 
'Standards:  Economic  and  Competitive 
Impacts."  The  concerns  of  the  foreign 
buyers  have  also  been  expressed 
through  foreign  complaints  filed  with 
FGIS.  Over  the  past  decade,  foreign 
material  has  been  a  steady  source  of 
complaints  by  foreign  buyers  of  U.S. 
soybeans. 

In  summar>',  producers  have 
expressed  differing  opinions  regarding 
the  FM  proposal;  elevator  operators  and 
others  merchandizing  and  handling 
soybeans  have  voiced  strong  opposition 
to  the  proposal;  and  foreign  buyers  of 
U.S.  soybeans  have  just  as  strongly 
supported  the  proposal.  A  similar  mixed 
opinion  was  expressed  by  the  FGIS 
.advisory  Committee  which  voted  eight 
to  six  to  support  the  proposed  FM 
change  during  a  September  1991 
meeting. 

Due  to  the  nu.xed  opinions  expressed 
both  in  the  comments  received  and  by 
the  FGIS  Advisory  Committee,  FGIS  has 
derided  not  to  finalize  the  FM  limits. 

Further,  in  June  1990,  FGIS  funded  a 
3-year  study  through  the  U5DA 
Economic  Researt;h  Service  to 
determine  the  costs  and  benefits  of 
marketing  cleaner  wheat,  com.  barley, 
sorghum,  and  so^'beans.  In  addition  to 
identif\'ing  and  quantif}'ing  the  benefits 
and  costs  of  cleaning  grain,  the  study 
will  assess  the  need  to  establish  new  or 
revise  current  factors,  including  FM.  as 
related  to  grain  cleanliness.  After  the 
study  is  completed,  FGIS  will  review 
this  matter  to  determine  whether  further 
changes  to  the  standards  should  be 
proposed. 

Splits 

FGIS  received  97  comments  (16 
supporting  and  61  opposing)  en  the 
proposal  to  reduce  the  grade  limits  for 
spUts.  Those  supporting  the  proposal 
indicated  that  the  current  hmils  for 
splits  are  rarely  met,  and,  therefore,  the 
grade  Umits  are  of  little  value.  Those 
opposed  stated  that: 

(1)  Research/ data  is  lacking  to  justif}' 
a  reduction  of  the  magnitude  proposed; 

(2)  Splits  are  not  a  aisc.ount  factor  in 
the  domestic  soybean  market; 

(3)  The  level  of  split  soybeans  has 
never  been  a  major  cause  for  complaints 
about  U.S.  60>'bean  export.s;  and 

(4)  The  inverse  relationship  of 
moisture  and  sphts  could  give  incentive 
to  increase  moisture  in  order  to  reduce 
breakage. 
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As  originally  stated  in  the  proposed 
rule,  FGIS  believes  that  storability  and 
oil  quality  may  be  enhanced  by  a 
reduction  in  the  amount  of  splits  in  a  lot 
of  soybeans.  FGIS,  however,  does  not 
want  to  encourage  an  increase  in 
moisture  of  soybeans  to  inhibit  splitting. 
Accordingly,  FGIS  will  not  change  the 
grade  limits  for  splits. 

Finally,  the  percentage  of  splits  in 
soybeans  has  traditionally  been  reported 
in  whole  percents  with  fractions  of  a 
percent  being  disregarded. 
Consequently,  a  soybean  sample  with 
10.9  percent  splits  would  be  reported  as 
10.0  percent.  FGIS  proposed  that  the 
percentage  of  splits  in  soybeans  be 
reported  to  the  nearest  tenth  percent  in 
accordance  with  procedures  set  forth  in 
section  810.104  of  the  standards  to 
better  reflect  normal  rounding 
procedures.  Those  opposed  (12 
comments)  offered  no  reason  for  their 
opposition.  Those  in  favor  (35 
comments)  of  the  proposal  generally 
agreed  with  FGIS"  reasoning.  Therefore, 
in  accordance  with  the  rationale  set 
forth  in  the  proposal.  FGIS  will  revise 
the  soybean  standards  to  report  the 
percentage  of  splits  in  soybeans  to  the 
nearest  tenth  percent. 

Stones 

FGIS  received  45  comments  (29 
supporting  and  16  opposing)  on  the 
proposal  to  reduce  the  U.S.  Sample 
grade  criteria  for  stones  from  eight  or 
more  to  four  or  more  and  to  eliminate 
the  U.S.  Sample  grade  aggregate  weight 
criteria.  Those  opposing  the  proposal 
offered  no  justification  for  their 
opposition.  Of  the  29  commenters  who 
supported  the  proposal,  16  supported 
the  proposal  as  stated  and  13  supported 
the  proposal  in  part.  Those  who 
partially  supported  the  proposal 
suggested  that  the  number  of  stones  be 
reduced  and  that  the  aggregate  weight 
criteria  be  maintained  and  reduced. 
They  indicated  that  aggregate  weight 
must  be  maintained  so  that  size  is 
qualified.  One  commenter  summarized 
this  position  by  stating: 

*   *   *  We  request  that  an  aggregate  weight 
limit  for  stones  (0,1  percent)  be  retained  to 
prevent  minuscule,  inconsequential  stone 
particles  from  adversely  affecting  grade 
determinations. 

The  following  definition  for  stones  is 
given  in  §  810.102(c)  of  the  Official 
United  States  Standards  for  Grain. 

Concreted  earthy  or  mineral  matter  and 
other  substances  of  similar  hardness  that  do 
not  disintegrate  in  water. 

The  definition  of  stones  prevents  the 
potential  for  sand  or  other  similar 
particles  from  being  classified  as  stones. 
Based  on  the  comments  received. 


however.  FGIS  believes  that  sufficient 
concern  exists  that  a  soybean  lot  could 
be  downgraded  due  to  the  presence  of 
a  few  minuscule  stones.  At  processing 
facihties,  minuscule  stones  are  tv-pically 
removed  prior  to  crushing.  FGIS 
believes,  therefore,  that  the  presence  of 
a  few  minuscule  stones  should  not 
function  as  a  downgrading  factor.  A 
reduced  weight  hmitation  in 
combination  with  a  count  limitation 
will  serve  to  prevent  a  few  small  stones 
from  affecting  the  grade.  FGIS,  therefore, 
is  revising  the  soybean  standards  to 
reduce  the  U.S.  Sample  grade  criteria  for 
stones  from  eight  or  more  to  four  or 
more  and  reduce  the  aggregate  weight 
option  from  more  than  0.2  percent  by 
weight  to  more  than  0.1  percent  by 
weight. 

Glass 

FGIS  received  69  comments  (53 
supporting  and  16  opposing)  on  the 
proposal  to  reduce  the  U.S.  Sample 
grade  criteria  for  pieces  of  glass  from  2 
to  0.  One  commentor  effectively 
summarized  the  views  of  those  who 
opposed  the  proposal  to  reduce  the 
tolerance  for  pieces  of  glass  from  2  to  0. 
He  stated  that  he  had: 

*  *  *  A  philosophical  prpblem  specifying 
a  zero  tolerance  for  factors  not  considered 
dangerous  to  human  health  and  safety. 

Glass  has  a  harmful  effect  on  a 
soybean  quality  and  processing.  One 
commentor  supporting  the  proposal 
contended  that: 

There  is  no  reason  for  glass  to  be  in 
soybeans,  and  if  it  is  there,  it  should  be 
identified  at  any  level. 

FGIS  agrees  that  glass  may  adversely 
affect  soybean  quality  and  processing. 
Furthermore,  pieces  of  glass  are  rarely 
found  in  soybeans  and  rarely  cause  a 
sample  to  grade  U.S.  Sample  grade. 
FGIS  believes  that  this  change  vrill 
create  an  incentive  to  maintain  the 
current  quality  of  soybeans  in  the  future 
while  having  minimal  economic  impact 
on  the  current  market.  Accordingly, 
FGIS  is  revising  the  soybeans  standards 
to  reduce  the  U.S.  Sample  grade  criteria 
for  pieces  of  glass  from  2  to  0. 

Purple  Mottled  or  Stained  Soybeans 

FGIS  received  75  comments  (52 
supporting  and  23  opposing)  on  the 
proposal  to  eliminate  the  grade 
hmitation  on  purple  mottled  or  stained 
soybeans  and  establish  a  special  grade, 
Piirple  Mottled  or  Stained.  Most  of  the 
opposing  commentors  offered  no 
rationale  for  their  opposition.  One 
commentor  suggested  that  purple 
mottled  or  stained  soybeans  affect  both 
the  free  fatty  acid  content  of  the  oil  and 
the  dehuUing  process.  FGIS  has  found 


no  data  or  any  other  source  supporting 
this  statement.  Rather,  those  who 
supported  FGIS"  proposal  generally 
agreed  with  the  justification  as 
presented  in  the  proposed  rule.  FGIS 
stated  therein  that  the  fungus  that 
causes  purple  mottling  or  staining 
colonizes  only  the  seed  coat  of  the 
soybean.  Neither  the  fungus  nor  the 
resultant  discoloration  reduces  kernel, 
oil,  or  feed  quality.  As  a  result  of  this 
information  and  the  comments  received, 
FGIS  will  revise  the  soybean  standards 
to  eliminate  the  grade  limitation  for 
purple  mottled  or  stained  soybeans. 

Tnose  who  supported  the  f'GIS 
proposal  to  eliminate  the  grade 
limitation  also  supported  the  proposal 
to  establish  a  special  grade.  Purple 
Mottled  or  Stained,  in  the  soybean 
standards.  FGIS  and  these  commenters 
are  in  agreement  that  aesthetic  factors, 
such  as  purple  mottled  or  stained,  are 
important  to  some  customers  and. 
therefore,  have  an  associated  economic 
value.  Therefore,  to  satisfy  the  needs  of 
these  specific  customers,  FGIS  will 
revised  the  soybean  standards  to 
include  a  special  grade.  Purple  Mottled 
or  Stained. 

Materially  Weathered  Soybeans 

FGIS  received  70  comments  (53 
supporting  and  17  opposing)  on  the 
proposal  to  eliminate  the  grade 
hmitation  on  soybeans  that  are 
materially  weathered.  Most  of  those 
opposed  to  the  proposal  offered  no 
rationale  for  their  opposition.  One 
commentor,  however,  stated  the 
following: 

We  feel  you  are  sending  out  the  wrong 
message  here.  What  you  appear  to  be  saying 
is  that  FGIS  is  not  concerned  about  the 
appearance  of  our  beans.  Granted  it  doesn't 
come  into  play  very  often  but  when  it  does 
it  is  a  vei^'  descriptive  and  meaningful  term. 

FGIS  disagrees  with  the  above 
statement  for  two  reasons:  (1)  FGIS  is 
concerned  about  both  the  quality  and 
appearance  of  U.S.  soybeans,  and  (2) 
since  the  last  soybean  standards  review 
in  1985.  FGIS  has  rarely  found  the  need 
to  limit  the  grade  due  to  the  amount  of 
materially  weathered  soybeans.  The 
limitation  on  damaged  kernels  appears 
to  be  an  adequate  control  on  overall 
damage  so  as  to  nullify  the  use  for  the 
materially  weathered  grade  limitation. 
Therefore.  FGIS  does  not  view 
"materially  weathered"  as  a  meaningful 
and  descriptive  term.  As  stated  in  the 
proposed  rule  and  by  many  of  the 
supporting  commentors,  the  factor 
Umits  for  the  other  damages  adequately 
convey  quality.  FGIS  is  therefore 
revising  the  standards  to  eliminate  the 
grade  limitation  on  soybeans  that  are 
materially  weathered. 
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Edibie  Grade  Soybeans 

FGIS  receiv-sd  69  comments  (33 
supporting  and  36  opposingj  on  the 
proposal  to  create  a  npw  ^^ade  and 
associated  grade  limits  for  U.S.  Choice 
soyb^^ans.  Those  supporting  the 
proposal  either  generally  supported  all 
changes  or  stated  that  they  were  not 
opposed  to  the  proposed  change.  One 
comraenter  stated  that  a  new  grade  for 
edible  soyboans  may  satisfy  a  specific 
niche  within  the  market.  Those  opposed 
gftnerally  stated  that  the  edible  soybean 
marktJt  is  small  and  that  each  purchaser 
has  very  specific  needs.  One  commentcr 
who  opposed  the  proposal  specifically 
stated  the  following; 

•   *   *  I  do  not  believu  that  consensus 
exists  on  what  factors  or  factor  limits  best 
describe  "edible-grade"  soybeans.  Variability 
of  current  contract  specifications  for  food- 
grade  soybeans  suggests  that  reaching 
consensus  on  a  single  grade  is  unlikely  or 
even  impossible  Because  food-grade  soybean 
buyers  and  processors  are  currently  able  to 
purchase  so>'bt'ans  naeeting  their  specific 
nt^eds  through  their  contract  specifications, 
we  suggest  that  «  separate  grade  is 
unnecessary  and  perhaps  even  misleading 
and  confusing 

FXilS  agrees  that  the  edible  soybean 
market  is  very  specialized.  Since 
specific  needs  vary,  not  only  from 
country  to  country,  but  from  buyer  to 
buyer  within  a  country,  FGIS  agrees  that 
the  market  can  be  best  served  through 
contractual  specifications.  FGIS, 
therefore,  wtH  not  revise  the  standards 
to  offer  a  new  grade  for  edible  soybeans. 

Mixed  Soybeans 

FGIS  received  64  comments  (49 
supporting  and  15  opposing)  on  the 
proposal  to  clarify  the  reference  to 
Mixed  so>i>eans  in  the  standards.  Those 
opposing  the  proposal  were  generally 
opf)osed  to  many  or  all  of  the  proposed 
changes  without  offering  specific 
reasons.  Those  who  were  in  favor  of  the 
proposed  change  agreed  with  FGIS  that 
the  reference  to  Mixed  soybeans  is 
simply  to  clarify  the  soybean  standards, 
.^s  a  result,  FGIS  will  amend  §  810.1604. 
Grades  and  grade  requirements  for 
soybeans,  to  Include  a  reference  to 
Mixed  soybeans.  "Soybeans  of  other 
colors"  have  been  and  v^ill  continue  to 
be  disregarded  as  a  factor  in  Mixed 
soybeans. 

Cumulative  Sample  Grade  Factors 

FGIS  received  71  comments  (56 
supporting  and  15  opposing)  on  the 
proposal  to  establish  a  cumulative  total 
for  factors  which  may  cause  a  sample  to 
grade  U.S.  Sample  grade.  Those 
opposing  the  proposal  did  not  offer  any 
specific  rationale  for  their  position. 
Many  of  the  supporters  simply  stated 


that  they  did  not  oppose  the  proposal. 
As  stated  in  the  proposal.  FGIS  believes 
that  a  cumulative  total  limit  wdll  better 
identify  quality  by  designating  a 
combination  of  deleterious  material, 
animal  filth,  and  toxic  substances  as 
U.S.  Sample  grade.  Accordingly.  FGIS  is 
revising  the  soybean  standards  to 
estabUsh  the  cumulative  total  Sample 
grade  criteria  as  proposed. 

FGIS  will  also  revise  the  third 
footnote  of  the  grade  chart  in 
§  810.1604.  Grades  and  grade 
requirements  for  soybeans,  as  proposed 
for  clarity.  The  revision  states  tiiat  only 
the  number  of  stones,  and  not  the 
weight  of  stones,  will  be  considered  In 
calculating  the  cumulative  total  for 
factors  which  may  cause  a  sample  to 
grade  U.S.  Sample  grade.  The  third 
footnote  is  revised  to  read  as  follows; 

Includes  any  combination  of  animal  filth, 
castor  beans,  crolalaria  seeds,  glass,  stones, 
and  unknowTi  foreign  substances.  The  weight 
of  stones  is  not  applicable  for  total  other 
material. 

Oil  and  Protein 

FGIS  received  86  comments  (58 
supporting  and  28  opposing)  on  the 
proposal  to  report  the  oil  and  protein 
content  on  all  official  lot  inspection 
certificates  for  export  soj-bean 
shipments.  Those  opposing  the  proposal 
generally  commented  that  any  cost 
associated  with  mandatory  oil  and 
protein  testing  should  be  borne  by  those 
who  request  the  service.  The 
commenters  further  stated  that 
mandatory  testing  would  result  in  an 
unwarranted  cost  for  all  in  the 
marketing  system.  One  coramenter 
opposing  the  proposal  stated  that: 

Buyers  and  sellers  should  have  the 
marketing  Dexibiliry  to  determine  throUj;h 
contract.  If.  which  and  how  soybean  oil  and 
protein  determinations  should  be  made 

Another  commenter  stated  that  in  the 
first  quarter  of  the  1990/91  marketing 
year.  37  percent  of  foreign  buyers  had 
not  requested  oil  and  protein  testing  by 
FGIS.  "Thus,  the  market  is  responding 
to  the  availability  of  the  service,  which 
FGIS  appropriately  provides."  Yet 
another  commenter  suggested  that 
mandating  tests  for  oil  and  protein  at 
export  would  create  dual  standards  for 
domestic  and  export  sales  of  soybeans. 

Those  who  supported  the  proposal, 
however,  contended  that  the  cxirrent 
method  of  reporting  oil  and  protein  only 
upon  request  puts  the  burden  upon  the 
buyer.  One  commenter  supporting  the 
proposal  stated  that; 

I  believe  we  can  increase  our  competitiv« 
advantage  in  world  markets  by  providing  this 
infonnation  automatically. 


Another  commenter  stated  that  not 
only  could  the  U.S.  improve  its 
competitive  position,  but  mandatory 
reporting  will  generate  market  signals 
that  will  help  improve  the  composition 
of  U.S.  soybeans  and  thus  make  them 
more  competitive. 

While,  as  stated  in  the  proposal,  FGIS 
recognizes  that  oil  and  protein  tests 
provide  important  information 
regarding  soybean  quality,  it  is  evident 
that  many  in  the  industry  are  satisfied 
with  the  upon-request  status  of  the  tests. 
For  the  first  half  of  the  1992/93 
marketing  year,  FGIS  inspected  66 
percent  of  export  soybeans  for  oil  and 
protein  content.  The  number  of  nxjuests 
indicates  that  foreign  purchasers  and/or 
exporters  are  effectively  nxiuesting  oil 
and  protein  tests,  as  needed,  within  the 
framework  of  the  current  inspection 
system.  Therefore,  at  this  time,  FGIS 
believes  that  mandatory  testing  would 
place  an  unnecessary  burden  on  the 
insf>ection  system  and  would  provide 
some  foreign  purchasers  with 
unnecessary  information.  If.  at  a  later 
date,  more  information  is  presented 
which  indicates  that  mandatory  oil  and 
protein  testing  at  export  would  faciUtate 
marketing,  FGIS  will  reconsider  the 
status  of  oil  and  protein  testing. 

The  proposed  revisions  of  §  810  102. 
Definition  of  other  terms  to  add  sections 
(c)  oil  and  (d)  protein  and  redesignate 
sections  (c),  (d),  and  (e)  as  (e),  (f),  and 
(g)  will  be  unnecessary  because  FGIS 
will  not  report  oil  and  protein  content 
on  all  official  lot  inspection  certificates 
for  export  soybean  shipments. 

Miscellaneous  Changes 

FGIS  proposed  to  revise  the  format  of 
the  grade  chart  in  §  810.1604,  Grades 
and  grade  requirements  for  so\'beans.  to 
improve  the  readability  of  the  grade 
chart.  FGIS  also  proposed  to  revise  the 
authority  citation  for  part  810.  No 
comments  were  received  on  these 
proposals  and,  as  a  result  FGIS  will 
revise  the  soybean  standards  in  this 
regard  as  proposed. 

Inspection  Plan  Tolerances 

Shiplots,  unit  trains,  and  lash  barge 
lots  are  insjjected  by  a  statistically- 
based  inspection  plan  (55  FR  24030; 
June  13,  1990).  Inspection  tolerances, 
commonly  referred  to  as  breakpoints, 
are  used  to  determine  acceptable 
quality.  No  changes  in  the  breakpoints 
as  proposed  will  be  necessary  because 
FGIS  will  not  revise  the  FM  grade  hmlts 
for  U.S.  Nos.  1  and  2  so>'beans,  estabhsh 
a  new  grade  for  U.S.  Choice  soybeans, 
nor  revise  the  grade  limits  for  spUts. 
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Kinal  Artion 

On  the  basis  of  these  comments  and 
other  available  information,  FGIS  has 
decided  to  revise  the  soybean  standards 
as  proposed  with  the  exception  of  the 
reduction  in  the  FM  grade  limits  for 
U.S.  Nos.  1  and  2,  the  change  in  TW 
from  a  grade  determining  factor  to  a 
nongrade  determining  factor,  the 
reduction  in  the  grade  limits  for  splits, 
the  elimination  of  the  aggregate  weight 
option  for  stones,  the  creation  of  a  new 
grade  for  U.S.  Choice  soybeans,  and  the 
rejX)rting  of  oil  and  protein  content  on 
all  official  lot  inspection  certificates  for 
export  soybean  shipments. 

Pursuant  to  section  4(b)(1)  of  the 
United  States  Grain  Standards  Act  (7 
U.S.C.  76(b)(1)),  no  standards 
established  or  amendments  or 
revocations  of  standards  are  to  become 
effective  less  than  one  calendar  year 
after  promulgation,  unless  in  the 
judgment  of  the  Administrator,  the 
public  health,  interest,  or  safety  requires 
that  they  become  effective  sooner. 


Pursuant  to  that  section  of  the  Act,  it 
has  been  determined  that  in  the  public 
interest  the  revision  tjecomcs  effective 
September  1, 1994.  This  effective  date 
will  coincide  with  the  beginning  of  the 
1994  crop  year  and  facilitate  domestic 
and  export  marketing  of  soybeans. 

References 

(1)  Hill,  L.D..  "Changes  in  the  Grain 
Standards  Act,"  Grain  Grades  end  Staoddrds, 
113-lft4. 

(2)  West,  V.I..  "How  Good  Are  Soybean 
Grades?,"  Illinois  Farm  Economics,  No.  192, 
Extension  Service  in  AgricukxirB  and  Hotne 
Economics,  College  of  AgriculturB, 
University  of  Illinois,  May  1951.  p.  1166. 

List  of  Subjects  in  7  CFR  Part  fclQ 

Exports,  Grain. 

For  reasons  set  out  in  the  preamble, 
7  CFR  part  810  is  amended  as  follows: 

PART  810— OFFICIAL  UNITED  STATES 
STANDARDS  FOR  GRAfN 

1.  The  authority  citation  for  f>art  810 
continues  to  read  as  follows: 


Aulhuritjr.  Pub.  L  94-M2,  90  Stat.  2867  as 
amended  (7  U.S.C.  71  et.  seq] 

SubQart  t— United  States  Standards  for 
Soyt>eans 

2.  In  §  810.104  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§810.104     Percentages, 


(b)  Recording.  The  percentage  of 
dockage  in  barley,  flaxseed,  rye,  and 
sorghum  are  reported  in  whole  percents 
with  fractions  of  a  f)ercent  being 
disregarded.  *   •   • 
*        *        •         •        * 

3.  Section  810.1604  is  revised  to  read 

as  follows: 

5  S  ■•  0  1 604     GraOes  atvJ  gr90«  r»<jatre-ment3 
tor  soytieans. 


Grading  tactofs 


Grades  U.S.  Nos. 


Minimum  pound  limits  of: 


Minimum  test  weigM  per  txishei 


Dafnaged  t^er^ts. 

Heat  (pan  o1  totaO  

Total  

Foreign  material _ 

Spits  „_ 

Soytjeans  of  other  colors ' 


56.0 


54.0 


52.0 


49.0 


Maximum  percent  limits  of: 


Maximum  count  limits  of: 


Ottier  material: 

APIP-.SI  filth  

Castor  beans  

Crotalaria  seeds  _. _.. 

Glass 

S«ones2   

Unxno^Tt  foreign  siJbstance 
Totals 


U.S.  Sample  g'ade  S'.-'vfc^ans  that: 

(a)  Do  not  rneet  tr>e  reomrements  for  U.S.  Nos.  1,  2,  3.  or  4   or 

(b)  Have  a  musty,  sour  or  commercially  objectKXTabte  foreign  oOor  (except  garSc  odor);  or 

(c)  Are  'Teatjng  of  ot  distioctty  low  cpjaiity 
'  Disregard  for  Mixed  soytxra'iS- 

2  In  addition  to  ttie  rraximum  coont  linvx.  stones  must  exceed  0.1  percerit  of  the  sample  weight 

3lndudes  arry  combmatton  of  ar'tmal  fifth,  castor  t>eans,  crotalaria  seeds,  glass,  stones,  and  unknown  foreign  substances.  The  weight  of 
stones  B  not  applcabte  toi  totai  otrver  rnatertal. 


4  Section  810,1605  i^  amended  hv 
designating  the  text  as  paraKraph  (a)  and 
by  adding  paragraph  Ct>\. 

§810.1605    Special  grades  and  special 
grade  requirements. 

(a)  Garlicky  scvb(^ns.  •   •   • 


fb)  Purple  mottlfd  or  stainod 
soytx^ns.  Soybeims  ^^lh  pink  or  purple 
s«Mjd  coats  as  determined  on  a  portion  of 
approximately  400  grams  u-ith  the  use 
of  an  FGIS  Interj5rt'tJ\e  Line  Photograph. 


Dated:  FeiHnary  28,  1W4. 
David  R.  Galhart. 

Acting  Administrator. 

[PR  Doc.  94-5067  Filed  3-4-94;  8:45  am) 

BILUNO  COOf  U^O-f.H-m 
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Commodity  Credit  Corporation 
7  CFR  Part  1413 

RIN  0560-AD55 

Malting  Barley  Assessment 

AGENCY:  Commodity  Credit  Corporation, 

I'SDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
regulations  with  respect  to  the  malting 
barley  assessment  which  is  conducted 
by  the  Commodity  Credit  Corporation 
(CCC)  in  accordance  with  section  105B 
of  the  Agricultural  Act  of  1949.  as 
amended  (the  1949  Act).  The 
amendment  made  by  this  interim  rule 
will  set  the  malting  barley  assessment 
rate  at  2.5  percent  for  the  1993  through 
1995  crops  of  barley.  This  action  is 
taken  to  immediately  improve  the 
competitive  position  of  U.S.  barley 
producers  and  ehminate  the  distortions 
the  assessment  has  on  barley  marketings 
and  production. 

DATES:  Interim  rule  effective  March  7, 
1994.  Comments  must  be  received  on  or 
before  Apnl  6,  1994,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Submit  comments  to  the 
Director.  Grains  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Ser\ice  (ASCS).  United 
States  Department  of  Agriculture 
tUSDA).  P.O.  Box  2415,  Washington,  DC 
20013-2415;  telephone  202-720-1418. 
Comments  received  may  be  inspected 
between  9  a.m.  and  4:30  p.m..  Monday 
through  Friday,  e.xcept  holidays,  in 
room  3740,  South  .Agriculture  Building, 
USDA,  14th  Street  and  Independence 
.Avenue,  S\V.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sronce.  Director,  Grains  Analysis 
Division.  ASCS.  USDA.  P.O.  Box  2415. 
Washington,  DC  20013-2415,  telephone 
202-720-4418 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  a  "significant  regulatory  action. '" 
Based  on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  interim  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  SlOO  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
goverrmients  or  communities; 


(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  is  Feed  Grain 
Production  Stabilization — 10.055. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  interim 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  require  the 
exhaustion  of  any  administrative  appeal 
remedies. 

Environmental  Assessment  or  Impact 
Statement 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015.  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  set  forth  in  this 
ipterim  rule  do  not  contain  information 
collections  that  require  clearance  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  35. 

Comments 

For  the  1991  and  1992  crops  of  barley 
the  assessment  has  been  established  at 


5  percent.  For  the  1993  through  1995 
crops  of  the  barley  the  assessment  will 
be  established  at  2.5  percent.  This 
action  is  taken  to  immediately  improve 
the  competitive  position  of  U.S.  barley 
producers  and  eliminate  the  distortions 
the  assessment  has  on  barley  marketings 
and  production.  Accordingly,  the 
provisions  of  this  interim  rule  are 
effective  upon  publication  in  the 
Federal  Register.  Comments  are 
requested  within  30  days  of  publication 
and  will  be  scheduled  for  review  so  that 
a  final  document  discussing  comments 
received  can  be  published  in  the 
Federal  Register. 

Statutory  Background 

In  accordance  with  section  105B(p)  of 
the  1949  Act,  the  Secretarv  is  required 
to  le\7  an  assessment  on  producers  of 
malting  barley  that  are  participating  in 
the  barley  production  adjustment 
program  for  each  of  the  1991  through 
1995  crop  years.  The  Secretary  is 
required  to  establish  such  assessment  at 
no  more  than  5  percent  of  value  of 
malting  barley  produced  on  program 
payment  acres  on  the  farm  and  the 
production  per  acre  on  which  the 
assessment  is  based  shall  not  be  greater 
than  the  farm  program  pa\'ment  yield. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements,  Rice,  Soil  conservation. 
Wheat. 

Accordingly,  7  CFR  part  1413  is 
amended  as  follows: 

PART  1413— FEED  GRAIN.  RICE, 
UPLAND  AND  EXTRA  LONG  STABLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows. 

Authority:  7  U.S.C.  1308,  1308a.  1309, 
1441-2,  1444-2,  1444f,  1445b-3a,  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  In  §1413.110,  paragraph  fb)  is 
revised  to  read  as  follows: 

§1413.110    Malting  barley. 

***** 

(b)(1)  The  assessment  rate  per  bushel 
for  the  1991  and  1992  crops  of  barley 
will  be  the  smaller  of: 

(i)  5  percent  of  the: 

(A)  State  weighted  average  market 
price  of  malting  barley  produced  on  the 
farm  in  those  States  where  average 
market  prices  are  available  from  the 
National  Agricultural  Statistics  Service, 
or 

(B)  The  national  average  market  price 
in  all  other  States,  or 
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(ii)  The  final  deficiency  jMyment  rate. 

(2)  The  assessment  rate  per  bushel  for 
the  1993.  1994.  and  1995  crops  of  barley 
wiU  be  2.5  percent. 

•        *        •        •        • 

Signed  at  Washington.  DC  on  February  28, 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 

Credit  Corporation. 

[FR  Doc.  94-4996  Filed  3-^1-94;  8:45  am] 

BILLMQ  CODE  3410-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  AdministratkMi 

14CFRPart39 

pocket  Na  9^-NM-28-AC>;  Am«ndmen1 
39-8830;  AO  94-04-10} 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  .Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Fokker  Model  F2a 
Mark  0100  series  airplanes,  that  requires 
replacement  of  the  bottom  joint  fittings 
and  modification  of  these  new  bottom 
joint  fittings,  the  main  landing  gear 
(MLG)  rear  spar  fittings,  and  the  rear 
spar  webs  by  cold-expanding  the  bolt 
holes.  This  amendment  is  prompted  by 
full-scale  fatigue  testing  of  a  Fokker 
Model  F28  Mark  0100  series  airplane, 
which  revealed  cracks  in  the  MLX3  rear 
spar  fitting.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
the  structiiral  integrity  of  the  MLG 
attachments. 

DATES:  Effective  April  6,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  April  6. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Tim  Dulin.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate, 


1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-^056;  telephone 
(206)  227-2141; fax  (20b)  227-1320 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
August  3,  1993  (58  FR  41210).  (A 
correction  of  the  rule  was  published  in 
the  Federal  Register  August  9,  1993  (58 
FR  42361).)  That  action  proposed  to 
require  replacement  of  the  bottom  joint 
fittings  and  modification  of  these  new 
bottom  joint  fittings,  the  MLG  rear  spar 
fittings,  and  the  rear  spar  webs  by  cold- 
expanding  the  bolt  holes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rules  as 
proposed. 

Tne  Air  Transport  Association  (ATA), 
on  behalf  of  one  of  its  n>embers. 
requests  that  paragraph  (a)  of  the 
proposed  AD  be  revised  to  include 
Fokier  Service  Bulletin  Change 
Notification  (SBCN)  SBFl 00-57-020/01. 
dated  February  4,  1993,  as  an  additional 
source  of  service  information.  This 
commenter  states  that,  since  one 
operator  has  already  begun  the  propos*>d 
modification,  that  operator  would  have 
to  request  an  alternative  method  of 
compUance  if  the  SBCN  is  not 
incorporated  into  the  final  rule.  The 
F.\.A  concurs.  This  SBCN  makes  certain 
minor  corrections  and  clarifications  to 
Fokker  Service  Bulletin  SBFl  00-5 7- 
020,  dated  April  27,  1992.  Therefore, 
paragraph  (a)  of  the  final  rule  has  been 
revised  to  include  this  SBCN  as  an 
additional  source  of  appropriate  service 
information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  required 
the  adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neith^ 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  \*ill  be  affected  by  this 
AD,  that  it  will  take  approximately  27 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,100  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  .\D 
on  U.S.  operators  is  estimated  to  be 
$186,420,  or  $3,585  per  airplane. 


The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  v^ill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  1 1034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
E)ocket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transf>ortation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follov\'s: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  VSC  App.  13S4(a).  1421 
and  1423;  49  US  Q  106(g).  and  14  CFR 
n  89. 

839.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-04-10  Fokker  Amendment  39-8830. 
Docket  93-NM-28-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numbers  11244  through 
11390  Inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  loss  of  the  structural  integrity 
of  the  main  landing  gear  (MLG)  attachments, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  13,500  total 
landings,  or  within  one  year  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  replace  the  bottom  joint  fittings  and 
modify  these  new  bottom  joint  fittings,  the 
MLG  rear  spar  fittings,  and  the  rear  spar  webs 
by  cold-expanding  the  bolt  holes  in 
accordance  with  FokJter  Sen'ice  Bulletin 
SBFlOO-57-0:0.  dated  April  27,  1992.  as 
revised  by  Fokker  Service  Bulletin  Change 
Notification  (SBCN)  SBFlOO-5 7-020/01, 
dated  February  4,  1993,  and  SBCN  SBFlOO- 
57-020/02,  dated  April  20,  1993. 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  A.NM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA.\  FYincipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  .^D  can  be 
accomplished. 

(d)  The  replacement  and  modification  shall 
be  done  in  accordance  with  Fokker  Service 
Bulletin  SBF10O-57-020,  dated  April  27. 
1992.  as  revised  by  Fokker  Service  Bulletin 
Change  Notification  SBFlOO-5 7-020/01. 
dated  February  4.  1993.  and  Fokker  Service 
Bulletin  Change  Notification  SBFlOO-57- 
020/02.  dated  April  20.  1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51  Copies  may  be  obtained  from  Fokker 
Aircraft  USA,  Inc.  1199  North  Fairfax  Street, 
.Alexandria,  Virginia  22314.  Copies  may  be 
inspected  at  the  F.\.A,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SVV..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

le)  This  amendment  becomes  effective  on 
April  6,  1994. 

Issued  in  Renton,  Washington,  on  February 

14.  \99A 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc  94-3753  Filed  3-t-94:  8:45  am] 

BILUNO  COOe  4«10-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  4 

[Docket  No.  RM94-1 1-000] 

Deletion  of  Definition 

Issued  March  1,  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  1991.  the  Commission 
adopted  regulations  which  included  a 
subsection  setting  forth  a  definition  of 
"fishway."  Section  1701  (b)  of  the 
Energy  Policy  Act  of  1992  vacated  that 
definition.  The  Commission,  by  this 
final  rule,  is  implementing  the  mandate 
of  Congress  by  deleting  the  subsection 
from  its  regulations. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  March  1.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Smoler.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street.  NE., 
Washington.  DC  20426.  (202)  208-1269. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
documents  during  normal  business 
hours  in  room  3104.  941  North  Capitol 
Street,  NE..  Washington.  DC  20426. 
The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300.  1200.  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
piuxhased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  room  3104.  941 
North  Capitol  Street.  NE.,  Washington. 
DC  20426, 

Before  Commissioners:  Elizabeth  Anne 
Moler.  Chair:  Vicky  A.  Bailey,  James  J 
Hoecker,  William  L.  Massey.  and  Donald  F. 
Santa,  Jr. 


I.  Introduction  and  Discussion 

In  1991,  the  Commission  adopted 
§  4.30(b)(9)(iii)  of  its  regulations.' 
setting  forth  a  definition  of  "fishway." 
Section  1701(b)  of  the  Energy  Policy  Act 
of  1992  vacated  that  definition. ^ 
Accordingly,  the  Commission,  by  this 
final  rule,  is  implementing  the  mandate 
of  Congress  by  deleting  §  4.30(b)(9){iii) 
from  its  regulations. 

II.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA) '  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. •• 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

III.  Environmental  Statement 

Issuance  of  this  rule  does  not 
represent  a  major  federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  under  the 
Commission  regulations  implementing 
the  National  Environm.ental  Policy  Act.' 
This  rule  is  clarif\'ing  and  corrective 
and  thus  falls  within  the  categorical 
exemptions  provided  in  the 
Commission's  regulations.  Neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  is  required.* 

rV.  Information  Collection  Statement 

Office  of  Management  and  Budget 
(0MB)  regulations  require  that  0MB 


I  See  Order  No.  533.  DI  FERC  Stats.  &  Regs. 
130,921  (1991),  56  FR  23108  (May  20,  1991);  Order 
No,  533-A,  ID  FERC  Stats,  &  Regs  1  30.932  (1991). 
56  FR  61137  (Dec.  2,  1991).  Commissioner  (now 
Chair)  Elizabeth  Anne  Moler  dissented  with  respect 
to  the  definition  of  •nshway."  See  m  FERC  1  30,921 
at  pp,  30.171-73  and  1  30.932  at  pp.  30.372-73. 

jPubl-c  Law  102-486.  106  Stat.  2776-3133 
(October  24,  1992).  Section  1701(b),  provides  in 
pertinent  part  as  follows: 

fb)  Clarification  of  Authority  Regarding 

Fishway. — The  definition  of  the  term  "fishway" 

contained  in  18  CFR  4.30(b)(9)(iii).  as  in  effect  on 

the  date  of  enactment  of  this  Ad,  is  vacated  without 

prejudice  to  any  definition  or  interpretation  by  rule 

of  the  term  "fishway"  by  the  Federal  Energy 

Regulatory  Commission  for  purposes  of 

implementing  section  18  of  the  Federal  Power    Act 
*  •   • 

3  5  U.S.C.  601-602. 

'Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  ju.'isdiction.  A 
"small  business"  is  defined  by  reference  to  section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  15  U.S.C. 
632(a). 

'See  Order  No.  486.  52  FR  47897  (Dec.  17,  1987). 
FERC  Stats.  &  Regs.  (Regulations  Preambles  1986- 
1990)  1  30,783  (Dec,  10.  1987)  (codified  at  18  CFR 
part  380). 

»See  18  CFR  380.4(a)(2)(il). 


Federal  Register  /  Vol.  59,  No.  44  /  Monday,  March  7,  1994  /  Rules  and  Regulations  10577 


approve  certain  information  collection 
requirements  imposed  by  agency  rule.'' 
This  rule  contains  no  information 
collection  requirements  and  is  not 
subject  to  0MB  approval. 

V.  Administrative  Findings  and 
Effective  Date 

This  final  rule  is  purely  ministerial  in 
nature.  It  implements  the  mandate  of 
section  1701(b)  of  the  Energy  Policy  Act 
of  1992  by  physically  deleting  from  the 
Commission's  regulations  a  paragraph 
thereof.  §  4.30(b)l9)(iii),  that  Congress 
explicitly  vacated.  Prior  notice  and 
comment  under  section  4  of  the 
Administrative  Procedure  Act*  are 
therefore  urmecessary.  The  Commission 
is  taking  this  action  at  this  time,  and 
finds  good  cause  to  make  this  rule 
effective  immediately  upon  issuance, 
because  title  18  of  the  Code  of  Federal 
Regulations  will  next  be  reprinted  based 
on  the  regulations  in  effect  on  April  1, 
1994.  This  rule  therefore  is  effective 
March  1,  1994. 

List  of  Subjects  in  18  CFR  Part  4 

Electric  power,  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Cormnission  amends  part  4  of  chapter  I, 
title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  4— LICENSES,  PERMITS, 
EXEMPTIONS,  AND  DETERMINATION 
OF  PROJECT  COSTS 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  42  U.S.C.  7101-7352. 

§  4.30    [Amended] 

2.  In  §  4.30,  paragraph  (b](9){iii)  is 
removed. 

[PR  Doc.  94-5055  Filed  3-*-94;  8:45  ami 

BILUNQ  CODE  e717-01-P 


18  CFR  Part  271 

[Docket  No.  RM91  ^8-004] 

Order  Qualifying  Certain  Tight 
Formation  Gas  for  Tax  Credits 

Issued  March  1.  1994. 
AGENCY:  Federal  Energy  Regulatory- 
Commission. 

ACTION:  Final  rule;  order  denying 
extension  request. 


summary:  The  Federal  Energy 
Regulatory  Commission  is  issuing  an 
order  denying  the  request  to  extend  the 
April  30,  1994  deadhne  for 
jurisdictional  agencies  to  submit  their 
Natural  Gas  Policy  .^ct  well 
determinations  to  the  Commission. 
EFFECTIVE  DATE:  This  fmal  rule  is 
effective  March  1,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NT..  Washington,  DC  20426,  (202)  208- 
2078. 

SUPPI.EMENTARY  INFORMATION:  In 
addition  to  pubUshing  the  f-all  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  dpitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  ser^'ico,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1379.  To 
access  CIPS,  set  your  communications 
software  to  use  300,  1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  room  3104,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

Order  Denying  Extension  Request 

Issued  March  1. 1994. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey.  James  J. 
Hoecker,  William  L.  .Massey.  and  Donald  F. 
Santa.  Jr. 

In  Order  No.  539  '  the  Commission 
initially  established  a  June  30,  1993 
deadline  for  jurisdictional  agencies  to 
submit  well  category  determinations  to 
the  Commission  in  hght  of  the  repeal  of 
title  I  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA)  effective  January  1,  1993. 
The  Commission  believed  that  this 
would  provide  sufficient  time  for  an 
orderly  end  to  the  determination 
program.  However,  in  response  to 


requests  by  jurisdictional  agencies  for 
extensions  of  the  deadline,  the 
Commission  extended  that  deadline  on 
three  different  occasions  in  order  to 
allow  jurisdictional  agencies  additional 
time  to  process  and  submit  their 
determinations  to  the  Commission.  First 
the  Commission  extended  the  deadline 
until  September  30, 1993,  for  all 
jurisdictional  agencies;  2  then  until 
April  30,  1994,  for  certain  specified 
jurisdictional  agencies; '  and  later  until 
April  30.  1994,  for  all  jurisdictional 
agencies.  * 

On  January  25, 1994,  a  number  of 
offices  of  the  Bureau  of  Land 
Management,  United  States  Department 
of  the  Interior  (BLM)  in  two  states ' 
requested  the  Commission  to  further 
extend  the  April  30,  1994  deadhne* 
until  August  31,  1994.  In  support  of  the 
request,  BLM  stated  that  their  pending 
workload  was  extremely  heavy  and  the 
extension  was  necessary  to  ensure  that 
all  applications  were  properly  reviewed. 
BLM  claimed  that  this  situation  had 
developed  because  of  a  number  of 
factors,  such  as  the  extreme  weather  and 
road  conditions  which  caused  delays  in 
well  completions  and  pipeline  gathering 
systems;  the  increased  number  of 
apphcations  after  the  issuance  of  Order 
No.  539-C;  and  the  difBculties  that 
producers  have  had  in  completing  their 
wells  to  provide  the  necessary 
paperwork  to  BLM.  BLM  also  asserts 
that  there  is  the  likelihood  that  there 
will  be  numerous  preliminary  negative 
determinations  and  appeals  by 
apphcants  protesting  those 
determinations  which  BLM  will  have  to 
review  before  BLM  can  issue  the  final 
determinations. 

In  Order  No.  539-B,  issued  on  April 
15,  1993,  the  Commission  stated  that  it 
was  desirable  to  conclude  the 
determination  process  as  soon  as 
possible  and,  accordingly,  the 
Commission  stated  that  it  "will  not 
grant  anv  extension  beyond  April  30, 
1994."  ■'The  April  30,  1994  deadline 
allowed  jurisdictional  agencies  16 
months  after  the  repeal  of  title  I  of  the 
NGPA  to  process  applications  and 
submit  the  determinations  to  the 
Commission.  Moreover,  since  April  15, 
1993,  agencies  have  been  on  notice  that 


'5  CFR  part  1320. 
«  5  U.S.C  553(b). 


I  Quaiihing  Certain  Tight  FonnatioD  Gas  for  Tax 
Credits,  FERC  Statutes  A  Regulations.  1  30.940 
(1992);  57  FR  13009  (April  15,  1992). 


1  Oraer  No.  539-A.  FERC  Statutes  &  Regulations 
1  30.947  (1992):  57  FR  31123  Uuly  14,  1992). 

'Order  No.  539-B,  FERC  Statutes  &  Regulations 
1  30.968  (April  15.  19931;  58  FR  19607  (April  15, 
1993). 

'Order  Na  539-C.  FERC  Statutes  &  Regulations 
1 30.973  (1993h  58  FR  38528  ()uly  19.  1993). 

'  The  New  Mexico  State  offices  in  Santa  Fe  and 
Albuquerque,  and  the  Wyoming  Slate  offices  In 
Cheyenne,  Rawlins,  and  Rock  Springs. 

»Since  the  April  30,  1994  deadline  falls  on  a 
Saturday,  the  deadline  is  May  2.  1994. 

^  FERC  Statutes  &  Regulations  1 30  968  bt  30  834. 
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there  would  be  no  hirther  extensions  of 
the  April  30.  1994  deadline.  The 
Comniission  belie\-es  that  it  has  allowed 
jurisdictional  agencies  sufficient  time  to 
complete  the  processing  of  applications 
while  at  the  same  time  ending  the 
determination  program  within  a 
rpssonable  time  af^er  the  repeal  date  of 
January  1.  1993.  Accordingly,  tlie 
Commission  denies  BLM's  request. 

The  Commission  Orders 

The  request  of  BLNi  for  extension  of 
the  April  30.  1994  deadline  for 
jurisdictional  agencies  to  submit  well 
category  determinations  to  the 
Commission  is  denied 

By  the  Commission. 
Linwood  .\.  WatsoD,  Jr., 

Acting  Secretary. 

IFR  Doa  M-5095  Filed  3  4  0-i;  8:45  am] 

BJLUNO  COO€  «n7-ei-P 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
Pockat  Na  OOC-0453] 

Listing  of  Colof  Additives  Exempt 
From  Certification;  Synthetic  Iron 
Oxide 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  s>'nthetic  iron  oxide  in 
human  food.  This  action  is  in  response 
to  a  petition  filed  by  Teepak.  Inc. 
DATES:  Effective  April  7.  1994,  except  as 
to  any  provisions  that  may  be  stayed  by 
the  filing  of  proper  objections;  written 
objections  by  April  6,  1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rra.  1-23. 12420  Faiklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosahe  M.  Angeles.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  Food  and  Drug  Administration. 
200  C  St.  SVV.,  Washington,  DC  20204, 
202-254-9528. 

SUPP1.EMENTARV  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  11,  1991  (56  FR  1197),  FDA 
announced  that  a  color  additive  petition 
(CAP  0C0228J  had  been  filed  by  Teepak. 
Inc.,  P.O.  Box  11925,  Columbia.  SC 
2921 1.  The  petition  proposed  that  the 


color  additive  regulations  in  §  73.1200 
Synthetic  iron  oxide  (21  CFR  73.1200) 
be  amended  to  provide  for  the  safe  use 
of  sjTithetic  iron  oxide  as  a  color 
additive  in  human  food,  specifically  in 
sausage  casings.  The  petition  was  filed 
under  section  721  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C 
379e).  The  agency  erred  in  citing  the 
specific  section  number  to  be  amended 
as  §  73.1200  because  that  section  is  in 
Subpart  B— Drugs  of  part  73  (21  CFR 
part  73);  the  amendment  is  more 
accurately  placed  in  §  73.200  (21  CFR 
73.200)  in  Subpart  A— Foods.  The 
agency  finds,  however,  that  because  the 
regulatory  action  was  described 
properly  in  the  notice,  the  error  in 
citation  will  not  mislead  anyone  and  an 
amended  notice  is  not  necessary. 

Based  on  data  contained  in  the 
petition  and  other  relevant  information, 
FDA  concludes  that  the  p)etitioned  use 
of  synthetic  iron  oxide  as  a  color 
additive  in  human  food  is  suitable  and 
safe.  The  agency,  therefore,  is  amending 
§  73.200  to  provide  for  the  use  of 
synthetic  iron  oxide  as  a  color  additive 
in  human  food. 

The  existing  regulation  for  food  use  of 
synthetic  iron  oxide  in  §  73.200  contains 
a  set  of  sf)ecifications  for  heavy  metfds 
which  FDA  estabUshed  when  it  Ustod 
the  color  additive  for  use  in  dog  and  cat 
food  (33  FR  9953,  July  11, 1968). 
However,  it  is  the  agency's  policy  to 
limit  human  exposure  to  heavy  metal 
contaminants  in  food  to  the  lowest 
levels  possible.  Therefore,  for  human 
food  use.  the  agency  is  restricting  the 
leveb  for  lead,  arsenic,  and  mercury  in 
sjmthetic  iron  oxide  to  no  more  than  10 
parts  per  million  (ppm),  3  ppm,  and  1 
ppm,  resf)ectively. 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  doctiments 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  AppUed 
Nutrition  (address  above)  by 
appointment  with  the  Information 
contact  person  hsted  above.  As 
provided  in  §  71.15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  Impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 


(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  6, 1994,  file  with 
the  Dockets  Management  Branch 
(address  above)  wTitten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doctunents 
shall  be  submitted  and  shall  be 
identified  v\ith  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  pubUsh  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  73  is 
amended  as  follows: 

PART  73— 4.ISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  73  is  revised  to  read  as  follows: 

Autiiority:  Sees.  201,  401,  402,  403,  409, 
501,502,505.601,602,701,721  of  the 
Federal  Food.  Drug,  and  Cosinelic  Act  (21 
U.S.C  321,  341,  342,  343.  348,  351.  352.  355. 
361,  362,  371,  379e). 

2.  Section  73.200  is  amended  by 
revising  paragraphs  (a)(2),  (b),  and  (c)  to 
read  as  follows: 


§73.200    Synttietlclron oxide, 
(a)  *  *  • 
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(2)  Color  additive  mixtures  for  food 
use  made  with  synthetic  iron  oxide  may 
contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  this 
subpart  as  safe  for  use  in  color  additive 
mixtures  for  coloring  foods. 

(b)  Specifications.  (1)  Synthetic  iron 
oxide  for  human  food  use  shall  conform 
to  the  following  specifications: 

Arsenic  (as  As),  not  more  than  3  parts  per 

million. 

Lead  (as  Pb).  not  more  than  10  parts  per 

million. 

Mercury  (as  Hg) .  not  more  than  1  part  per 

million. 

(2)  S>Tithetic  iron  oxide  for  dog  and 
cat  food  use  shall  conform  to  the 
following  specifications: 

Arsenic  (as  As),  not  more  than  5  parts  per 

million. 

Lead  (as  Pb),  not  more  than  20  parts  per 

million. 

Mercury  (as  Hg),  not  more  than  3  parts  per 

million. 

(c)  L'ses  and  restrictions.  (1)  Synthetic 
iron  oxide  may  be  safely  used  for  tlie 
coloring  of  sausage  casings  intended  for 
human  consumption  in  an  amount  not 
exceeding  0.10  percent  by  weight  of  the 
finished  food. 

(2)  Synthetic  iron  oxide  may  be  safely 
used  for  the  coloring  of  dog  and  cat 
foods  in  an  amount  not  exceeding  0  25 
percent  by  weight  of  the  finished  food. 

*         *         *         •         • 

Dated:  February  25.  1994. 
Fred  R.  Shank. 

Director,  Cen  ter  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc.  94-5128  Filed  3-4-94;  845  am] 

BILUNO  CODC  4160-01-F 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Cart)onyl  Iron 
Powders 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
has  amended  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
delete  the  restriction  on  the  acquisition 
of  carbonyl  iron  powders,  which 
required  that  all  carbonyl  iron  powders 
be  manufactured  in  a  facility  located  in 
the  United  States  or  Canada. 

EFFECTIVE  DATE:  February  14.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Alyce  Sullivan.  (703)  697-7266. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

S<^ction  9151  of  the  Fiscal  Year  1993 
Defense  Appropriations  Act  (Pub.  L 
102-396)  required  that  all  carbonyl  iron 
powders  be  manufactured  in  a  facility 
located  m  the  United  States  or  Canada. 
Section  9151  applied  only  to  Fiscal  Year 
1993.  A  similar  restriction  was  not 
included  in  the  Fiscal  Year  1994 
Defense  Appropriations  Act. 

The  Director,  Defense  Procurement, 
issued  Departmental  Letter  94-001, 
February  14,  1994.  to  delete  the 
restriction  on  the  acquisition  of 
carbonyl  iron  powders  from  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS  Case  94-D301). 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Fle.xibility  Act  applies 
but  is  not  expected  to  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  it  removes  a  statutory 
restriction  on  the  acquisition  of 
carbonyl  iron  powders,  and  the 
restriction  is  no  longer  in  effect. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  l)ecause  the  revisions  do  not 
contain  and/or  affect  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C 
3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Gaudia  L.  Naugle. 
Deputy  Director.  Defense  Acquisition 
Rpgulaticns  Council. 

Therefore,  48  CFR  parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  FAR  subpart 

1  3. 

PART  225— FOREIGN  ACQUISITION 

225.7014    [Removed  and  Reserved] 

2.  Section  225.7014  is  removed  and 
reserved,  and  sections.  225.7014-1, 
225.7014-2,  and  225.7014-3  are 
removed. 

PART  252— SOLICfTAITON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.225-7023     [Removed  and  Reserved] 

3.  Section  252.225-7023  is  removed 
and  reserved. 

|FR  Doc.  94-4880  Filed  3-4-94;  8:45  ami 

BJLUNG  CODE  3610-01-M 


48  CFR  Parts  247  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Retlagging 
and  Repair  Work 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
public  comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  issuing  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  restrict  performance  of 
reflagging  or  repair  work  on  any  vessel 
utilized  under  a  time  charter  contract  to 
performance  in  the  United  States  or  its 
territories. 

DATES:  Effective  Date:  February  25; 
1994;  Comment  Date:  Comments  on  the 
Interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  May 
6,  1994  to  be  considered  in  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council,  ATTN:  Mrs.  Linda  Holcombe, 
OUSD(A&T)DP(DAR).  IMD  3D139.  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  697- 
9845.  Please  cite  DFARS  Case  93-D313 
in  all  corresfwndence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Linda  Holcombe,  (703)  697-7266. 

SUPPLEMENTARY  INFORMA"^K>N: 

A.  Background 

Section  3 15  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Pubhc  Law  103-160)  places  restrictions 
on  reflagging  or  repair  work  on  any 
vessel  utilized  under  a  time  charter 
contract. 

The  Director,  Defense  Procurement, 
issued  Departmental  Letter  94-002, 
February  25,  1994.  to  provide  that  all 
time  charter  solicitations  and  contracts 
for  the  use  of  a  vessel  for  the 
transportation  of  supplies  must  include 
a  clause  which  restricts  performance  of 
reflagging  or  repair  work  to  performance 
in  the  United  States,  or  its  territories, 
unless  a  waiver  has  been  granted  by  the 
Secretary  of  Defense. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  numoer  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  ' 
because  it  restricts  performance  of 
reflagging  or  repair  work  to  performance 
within  the  United  States  or  its 
territories.  This  restriction  is  limited  to 
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all  time  charter  solicitations  and 
contacts  for  the  use  of  a  ves.sel  for  the 
transportation  of  supplies.  An  initial 
Regulatory  Flexibility  Analysis  has 
therefore  not  been  f)erformed.  The 
interim  rule  applies  to  both  large  and 
small  businesses.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  will  be  considered  in 
accordance  with  5  U.S  C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  93-D313  in  all 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
r.ot  apply  because  the  interim  rule  does 
not  impose  rvporting  or  recordkeeping 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501. 
e(  seq 

List  of  Subjects  in  48  CFR  Parts  247  and 
252 

Government  procurement. 
Gaudia  L.  Naugle. 

Deputy  Director,  Defense  Acquisition 
Bfgulations  Council. 

Therefore.  48  CFR  parts  247  and  252 
are  amended  as  follows: 

1  The  authority  citation  for  48  CFR 
parts  247  and  252  continues  to  read  as 
follows; 

Aiithonty:  41  U.S.C.  421  and  (FAR)  48  CFR 
[art  1.  .vjbpart  13 

PART  247— TRANSPORTATION 

2.  Section  247,571  is  amended  by 
redesignating  paragraph  (c]  as  paragraph 
(e)  and  by  adding  paragraphs  (c)  and  (d) 
to  rt^ad  as  follows: 

247.571     Policy. 

•  •         •         •         « 

(c)  E.xcept  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  any  vessel 
used  under  a  time  charter  contract  for 
the  transportation  of  supplies  shall  have 
all  reflagging  or  repair  work,  as  defined 
in  the  clause  at  252.247-7025. 
performed  in  the  United  Stales  or  its 
territories. 

(d)  The  Secretary  of  Defense  may 
waive  the  requirement  described  in 
paragraph  (c)  if  the  Secretary  determines 
that  such  waiver  is  critical  to  the 
national  security  of  the  United  States. 

•  •        •        •        • 

3  Section  247.573  is  amended  to  add 
[ictragraph  (d)  as  follows: 

247.573    SollcitaUon  proviston  and 
contract  clauses. 

•  •         •         •         • 

(d)  Use  the  clause  at  252.247-7025. 
Reflagging  or  Repair  Work,  in  all  time 
charier  solicitations/contracts  for  the 


use  of  a  vessel  for  the  transportation  of 
supplies,  unless  a  waiver  has  been 
granted  in  accordance  with  247, 571(d). 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.247-7025  is  added  to 
read  as  follows: 

252.247-7025    Reflagging  or  Repair  Work. 

As  prescribed  in  247.573(d),  use  the 
following  clause: 

Reflagging  or  Repair  Work  (Feb  1994) 

Any  work  f)erfonned  on  a  vessel  used  in 
the  performance  of  this  contract  that  enables 
the  vessel  to  meet  applicable  standards  to 
become  a  vessel  of  the  United  States  or  to 
convert  the  vessel  to  a  more  useful  military 
configuration  shall  be  jjerformed  in  the 
United  States  or  its  territories. 
(End  of  clause) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Hungerford's 
Crawling  Water  Beetle 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the 
Hungerford's  crawling  water  beetle 
[Brychius  hungerfordi  Spangler)  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973  as 
amended.  The  species  is  a  small,  rare 
beetle  that  lives  in  the  cool  riffles  of 
clean,  slightly  alkaline  streams.  The 
species  is  krwwn  to  occur  in  only  three 
isolated  locations:  The  East  Branch  of 
the  Maple  River.  Emmet  County, 
Michigan;  the  East  Branch  of  the  Black 
River.  Montmorency  County.  Michigan; 
and  the  North  Saugeen  River  at  Scone, 
Bruce  County,  Ontario.  The  two 
Michigan  sites  are  in  the  Cheboygan 
River  watershed.  This  species  is 
threatened  by  the  rarity  of  the  type 
locality  in  association  with  alteration  of 
its  stream  habitat  as  a  result  of  beaver 
dam  management.  Other  potential 
contributing  factors  include  fisheries 
management,  logging,  impoundment, 
bank  stabilization,  stream  pollution  and 
general  stream  degradation. 


EFFECTIVE  DATE:  April  6.  1994. 
ADDRESSES:  The  complete  file  tor  this 
rule  is  available  for  inspection  during 
normal  business  hours  at  the  EHvlsion  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry  Whipple 
Federal  Building,  One  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Adair,  Chief,  Division  of 
Endangered  Species  (see  ADDRESSES 
above)  at  612/725-3276. 

SUPPLEMENTARY  INFORMATION: 

Background 

Hungei-ford's  crawling  water  beetle, 
Brychius  hungerfordi.  was  first 
identified  by  Spangler  in  1954  (Spangler 
1954).  The  bettle  is  a  member  of  an 
uncom.mon  genus  in  the  Family 
Haliplidae  and  Order  Coleoptera.  It  can 
be  distinguished  from  all  other  beetles 
as  follows  (from  Wilsmann  and  Strand 
1990): 

Bryvhius  hungerfordi  is  a  small  (4.20  mm), 
distinctive,  yellowish  brown  beetle  with 
irregular  dark  markings  and  longitudinal 
stripos  on  the  eljtra.  each  of  which  is 
comprisfKi  of  a  series  of  fine,  closely  spaced 
and  darkly  pigmented  punctures.  Males  tend 
to  be  smaller  than  females.  In  Spangler's 
(1954)  original  series,  specimens  ranged  from 
3.70  mm  in  length  and  1  90  mm  in  width  (a 
male)  to  4.35  mm  in  length  and  2  25  mm  in 
width  (a  female).  Males  are  characterized  by 
thickened  tarsal  segments  of  the  front  legs 
with  small  tufts  of  hair  on  the  first  three 
segments.  B.  hungerfordi  can  be 
differentiated  from  all  other  Haliplidae  in 
Michigan  by  the  shape  of  its  pronotum,  the 
sides  of  which  are  nearly  parallel  for  the 
basal  V3  (Hilsenhoff  and  Brigham.  1978)  and 
are  widened  mid-laterally. 

This  small,  rare  beetle  lives  in  the 
cool  riffles  of  clean,  slightly  alkaline 
streams.  The  species  is  known  to  occur 
in  only  three  isolated  locations:  The 
East  Branch  of  the  Maple  River,  Emmet 
County,  Michigan;  the  East  Branch  of 
the  Black  River,  Montmorency  County. 
Michigan;  and  the  North  Saugeen  River 
at  S<:one.  Bruce  County,  Ontario.  The 
two  Michigan  sites  are  in  the  Cheboygan 
River  watershed.  The  disjunct 
distribution  of  this  species  suggests  that 
it  is  a  relict  from  glacial  periods  when 
cool,  fast  moving  streams  were  more 
prevalent  and  the  beetle  was  more 
widespread.  It  is  speculated  that  human 
activities  sucli  as  fish  management, 
logging,  beaver  control  management, 
dredging,  stream  pollution,  and  general 
stream  degradation  have  contributed  to 
the  reduction  of  its  habitat  (Wilsmann 
and  Strand  1990). 

On  May  22,  1984,  the  Service 
published  in  the  Federal  Register  (49 
FR  21664)  its  first  listing  of  invertebrate 
animal  species  being  considered  for 
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listing  under  the  Act  (Anirnal  Notice  of 
Review)  which  included  the 
Hungerford's  crawling  water  beetle. 
Hungerford"s  crawling  water  beetle 
appeared  again  in  the  January  6,  1989, 
Animal  Notice  of  Review  (54  FR  544)  as 
a  Category  2  species.  Category  2 
comprises  taxa  for  which  there  is  some 
evidence  of  vulnerability,  but  for  which 
the  information  necessary  to  list  is 
lacking.  It  was  again  listed  as  Category 
2  in  the  November  21. 1991.  Animal 
Notice  of  Review  (56  FR  58804). 
However,  given  the  research  by 
Wilsmann  and  Strand  (1990),  it  should 
have  been  listed  as  a  Category  1  at  that 
time.  The  listing  priority  is  2.  The 
research  results  of  Wilsmann  and  Strand 
indicate  that  the  species  occurs  in  only 
three  vulnerable,  isolated  locations  and 
should  receive  protection  of  the  Act. 
The  Service  analyzed  the  status  survey, 
as  well  as  other  information,  and 
determined  that  the  beetle  is  facing 
serious  threats  and  should  be  protected 
as  an  endangered  species. 

All  of  the  sites  wnere  the  beetles  have 
been  found  are  characterized  by 
moderate  to  fast  stream  flow,  good 
stream  aeration,  inorganic  substrate,  and 
alkaline  water  conditions.  Streams  like 
those  in  which  B.  hungerfordi  occur  are 
common  in  the  Great  Lakes  States. 
Although  these  areas  have  been 
extensively  surveyed  for  invertebrates  in 
the  last  30  years,  no  additional 
populations  have  been  discovered 
(Wilsmann  and  Strand  1990).  Roughley 
(1989a)  surveyed  30  to  40  potential 
locations  in  Ontario  and  5  sites  in 
Michigan.  The  survey  resulted  in  the 
discovery  of  the  only  knowTi  B. 
hungerfordi  population  in  Canada. 
White  (1989b)  surveyed  portions  of 
lower  and  upper  Michigan,  Hilsenhoff 
and  Brigham  (1978)  surveyed 
Wisconsin,  and  Wallace  (Brigham  1982) 
surveyed  Minnesota  and  southern 
Canada  without  finding  any  new 
populations  of  B.  hungerfordi.  Strand 
(1989)  surve\"ed  streams  in  Emmet, 
Cheboygan,  Presque  Isle.  Montmorency, 
and  Otsego  counties  and  found  B. 
hungerfordi  in  15  of  128  sampling 
stations.  Of  these,  14  orxurred  near  the 
type  location  in  the  East  Branch  of  the 
Maple  River  and  so  were  effectively 
from  the  same  population.  The 
remaining  site,  in  the  East  Branch  of  the 
Black  River,  was  the  only  new 
population  that  has  bt?en  found  in  the 
United  States  since  the  species  was 
discovered. 

The  largest  population  presently 
occurs  in  the  East  Branch  of  the  Maple 
River  in  a  pristine  portion  of  stream  on 
the  boundary  of  the  University  of 
Michigan  Biological  Station.  This 
population  is  estimated  to  include  200 


to  500  individuals  while  the  other  two 
populations  are  thought  to  be  much 
smaller  (White  1986b,  Wilsmann  and 
Strand  1990).  The  East  Branch  of  the 
Maple  River  is  a  small  stream 
surrounded  by  forest  with  a  partially 
open  canopy  so  sunlight  reaches  the 
water.  The  stream  is  cool  (15-20°  C) 
with  a  relatively  fast  flowing  current 
(>50  cm  f)er  second)  and  a  substrate  of 
limestone  gravel  and  rock  (White 
1986b).  The  forest  is  intact,  the  beaver 
population  is  healthy,  and  their  dams 
function  to  stabilize  water  levels  so  the 
riffles  below  the  dams  remain 
predictable  from  year  to  year  (Wilsmann 
and  Strand  1990)'  At  theBlack  River 
site,  the  beetles  occur  in  a  moderately 
fast  current  in  fairly  shallow  water.  The 
site  in  Ontario  has  been  degraded  by 
road  construction  and  the  beetles  occur 
in  the  riffles  below  an  old  millrace.  The 
swift  currents  in  these  locations 
maintain  a  mineral  substrate. 

White  (1986)  concluded  that  the  East 
Branch  of  the  Maple  River  at  the  type 
locality  provides  fast -flowing,  deep 
riffles,  and  Qadophora  attached  to 
larger  rocks  coupled  with  a  lack  of  fast- 
water  water-column  predators  (i.e., 
trout).  Although  some  trout  exist  in  the 
Eiast  Branch  of  the  Maple  River,  it  is 
speculated  that  warm  summer  water 
temperatures  (>25°  C)  force  the 
population  to  remain  in  Lake  Kathleen 
except  during  cooler  months  of  the  year. 
Because  adult  beetles  must  swim  to  the 
surface  for  air,  they  are  \-ulnerable  to 
predation  by  fish,  tadpoles  and  other 
aquatic  insects  (Hickman  1931; 
Wilsmann  and  Strand  1990). 

The  life  history  of  B.  hungerfordi  is 
not  known.  The  beetles  are  thought  to 
live  longer  than  one  year  and  to 
overwinter  as  larvae  in  the  dense 
aquatic  vegetation  at  the  stream's  edge 
(Wilsmann  and  Strand  1990).  As  with 
other  Haliplidae.  larvae  probably  go 
through  three  instar  phases  and  pupate 
in  the  moist  soil  above  the  water  line 
(Hickman  1929;  White.  Brigham,  and 
Doyen  1984).  Adults  and  larvae  are 
seldom  captured  together  and  they 
appear  to  irvhabit  different  microhabitats 
in  the  stream.  Adults  are  more  apt  to  be 
found  in  stronger  currents,  foraging  for 
algae  on  gravel  and  stones.  Both  adults 
and  larvae  are  herbivorous  but  very 
little  is  known  about  their  specific 
dietary-  requirements  or  feeding 
adaptations  (White  1986a.  1986b). 
Wilsmann  and  Strand  (1990)  reported. 
■'The  small  size  of  B.  hungerfordi  adults 
prevented  direct  obser\ation  of  food 
ingestion.  However,  it  is  likely  that  they 
scrape  food  material  from  rocks  by 
grasping  with  their  tarsal  claws  and 
scraping  with  their  distally  flattened 
and  single  notched  mandibles  which  are 


slightly  medially  cupped.  This 
speculation  is  based  on  obser\'ations  of 
the  beetles  crawling  from  rock  to  rock, 
stopping  occasionally  to  grip  a  rock  for 
varying  lengths  of  time." 

dompared  to  other  HaUpUdae,  the 
adults  are  strong  swimmers  and  they 
obtain  oxygen  by  swimming  to  the 
surface  or  crawling  to  the  water  line  at 
the  edge  of  the  stream.  Larvae  obtain 
oxygen  directly  from  the  water  and  are 
found  in  association  with  dense  mats  of 
vegetation  [Cham.  Nitella,  or 
Cladophora)  which  offer  protection  and 
foraging.  The  growth  form  of  this 
vegetative  cover  may  be  more  important 
than  the  plant  composition  (Brigham 
1990,  pers  comm.  in  Wilsmarui  and 
Strand  1990). 

There  is  no  evidence  that  B. 
hungerfordi  has  a  dispersal  flight.  No 
adults  have  been  found  at  blacklighl 
stations,  and  the  adults  seem  unusually 
reluctant  to  fly.  This  was  observed 
during  Wilsmann  and  Strand's  (1990) 
survey  when  B.  hungerfordi  were 
removed  from  the  water  for  30  minutes 
and  did  not  attempt  to  fly.  An 
unexpected  result  given  that  most  other 
aquatic  insects  would  have  attempted  to 
fly  after  this  period  of  desiccation.  It  is 
possible,  therefore,  that  if  this  species 
disperses  by  flying,  it  is  during  a  very 
brief  period  of  time  in  the  spring.  The 
primary  mode  of  dispersal  appears  to  be 
movement  within  the  stream  system. 

Summary  of  Comments  and 
Recommendations 

In  the  March  2,  1993,  proposed  rule 
(58  FR  12013),  all  interested  parties 
were  requested  to  submit  factual  reports 
or  information  that  might  contribute  to 
the  development  of  a  final  rule. 
Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  6  Michigan  newspapers. 

Four  written  comments  and  three 
responses  via  telephone  were  received 
from  the  following:  Michigan 
Department  of  Natural  Resources, 
Algonquin  Group  (Michigan's  Mackinac 
Chapter  of  the  Sierra  Club),  Dr.  Wayne 
Owen  of  Idaho,  Mr.  Robert  Almquist  of 
Ohio,  Michigan  Department  of  Natural 
Resoiu-ces,  U.S.  Department  of 
Agriculture's  Animal  and  Plant  Health 
Inspection  Service,  and  Isle  Royale 
National  Park,  Michigan.  Comments 
supporting  the  proposal  were  received 
from  the  Michigan  Department  of 
Natural  Resources,  Algonquin  Group 
Michigan's  Mackinac  Chapter  of  the 
Sierra  Club,  Dr.  Wayne.  Owen  of  Idaho, 
and  Mr.  Robert  Almquist  of  Ohio.  Thn^ 
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comments  provided  thoughts  about  the 
species  but  did  not  take  a  position  on 
the  listing. 

The  primary  issue  raised  was  the  need 
to  obtain  additional  information 
regarding  the  sf>ecies'  distribution,  life 
history,  and  threats  to  afford  adequate 
protection  and  management.  The 
information  is  necessary  to  clarify  and/ 
or  substantiate  the  threats  stated  in  the 
proposed  rule  as  sources  responsible  for 
the  species'  decline  Specifically  stating 
the  role  of  fish  management,  beaver  dam 
removal  and  dredging  as  primary  threats 
for  the  decline  of  the  species  was 
speculative,  based  on  incomplete  data 
and  not  substantiated  by  the  references 
cited  If  managed  appropriately,  some  of 
the  threats  may  be  beneficial  to  the 
continued  existence  and  management  of 
B  hungerfordi  and  its  habitat. 

The  Service  recognizes  the  need  for 
further  sujveys  and  studies  on  the  life 
historv-.  distribution  and  ecology  of  the 
species.  The  Service  considered  all 
comments  received  and  has 
incorporated  them  into  this  final  rule  as 
appropriate. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  ail  available 
information,  the  Service  has  determined 
that  the  Hungerford's  crawling  water 
beetle  Br\Thius  hungerfordi  should  be 
classified  as  an  endangered  species. 
Section  4(a)(1)  of  the  Endangered 
Species  Act  (Act)  (16  U  S.C.  1531  et 
seq.)  and  regulations  (50  CFR  part  424) 
promulgated  to  Implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  Eve  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Hungerford's  crawling 
water  beetle  [B  hungerfordi  Spangler) 
are  as  follows: 

A  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Although  natural  succession  in  the 
type  locality  is  not  completely 
understood,  it  appears,  that  human 
activities  in  or  near  the  habitat  can 
speed  up  succession  and  subsequent 
loss  of  the  Hungerford's  crawling  water 
beetle.  For  example,  removal  of  existing 
beaver  dams  upstream  from  B. 
hungerfordi  populations  poses  as 
significant  threat  to  the  beetle.  The 
downstream  side  of  beaver  dams  serve 
as  a  riffle  and  aeration  site  because  they 
retain  sediments  and  organic  material, 
raise  water  temperatures,  and  modify 


nutrient  c^xling,  decomposition 
dynamics,  and  riparian  zone  structure 
and  composition.  The  highest  density 
locations  of  B.  hungerfordi  are  below 
beaver  dams  or  immediately  below 
structures  that  provide  similar 
conditions  to  those  found  downstream 
from  beffver  impoundments  fWilsmann 
and  Strand  1990). 

Potential  threats  that  may  result  in 
modificalion  of  the  species  habitat 
include  certain  fish  management 
activities  such  as  removal  or 
introduction  of  fish,  stream  side  logging 
and  heavy  siltation  resulting  from 
logging,  impoundment,  bank 
stabibzation  with  structures  creating  an 
artificial  shoreline,  stream  pollution, 
and  general  stream  degradation.  In 
Michigan,  one  site  already  has  been 
impounded  downstream  by  a  dam,  and 
the  Ontario  site  has  been  impotinded 
upstream  (Roughley  1989b).  The  Service 
recognizes  that  further  research  and 
surveys  are  required  since  much  is  not 
known  about  the  distribution.  ecolog>' 
and  the  effects  of  the  potential  threats 
on  the  species. 

Given  the  rapid  rate  of  recreational 
development  and  the  demands  for  fish, 
wildlife,  and  forest  management  in 
northern  Michigan,  unknown 
populations  of  B.  hungerfordi  could 
easily  be  extirpated  before  they  are 
discovered,  increasing  the  need  to 
protect  existing  populations.  Because 
only  three  small  populations  of  this 
species  are  known  to  exist,  loss  of  even 
a  few  individuals  could  extirpate  the 
species  from  some  locations  (Wilsmann 
and  Strand  1990)  and  thus  severely 
affect  the  continued  existence  of  the 
species. 

The  Michigan  Department  of  Natural 
Resources  Issued  a  permit  allowing  the 
construction  of  an  experimental  stream 
facility  on  the  East  Branch  of  the  Maple 
River.  The  applicant  amended  the  initial 
proposal  such  that  the  location  was 
moved  to  an  area  where  the  beetles  are 
not  known  to  occur  on  the  Maple  River. 

B  Ovenitilization  for  Commercial . 
Recreational,  Scientific,  or  Educational 
Purposes 

Recent  research  efforts  have  involved 
mostly  capture  and  release  rather  than 
collecting,  and  the  few  collections  that 
have  been  made  are  housed  in 
appropriate  museum  collections.  The 
species  will  continue  to  draw  scientific 
interest  and  collection  should  be 
regulated.  However,  because  of  the 
species'  rarity,  there  is  the  possibility 
that  amateur  scientific  collections  could 
occur. 


C.  Disease  or  Predation 

Little  is  known  about  these  factors, 
but  there  are  no  indications  at  this  time 
that  they  may  be  contributing  to  the 
decline  of  B.  hungerfordi. 

D  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

B.  hungerfordi  is  currently  listed  as 
endangered  under  Michigan's 
Endangered  Species  Act  (P. A.  203  of 
1974.  as  amended).  Any  taking  of  this 
species,  including  harassment,  is 
unlawful  without  a  permit.  The 
Michigan  Department  of  Natural 
Resources  also  implements  section  404 
of  the  Clean  Water  Act.  This  section 
allows  Michigan  to  reg-ilate  placement 
of  fill  material  in  waters  of  the  United 
States.  The  Montmorency  County  site, 
including  a  mile  of  upstream  and 
downstream  buffer,  is  in  a  State  forest 
but  is  not  protected  from  fish 
management  activities.  The 
aforementioned  legislation  allows 
significant  regulatory  oversight  on  a 
wide  variety  of  activities  that  should 
prevent  taking  of  this  species  and 
habitat  loss  and  alteration.  The  Emmet 
County  site  is  in  mixed  ownership  and 
is  not  protected.  The  Canadian 
population  is  not  protected  and  the  land 
surrounding  it  is  in  mixed  ownership. 
The  Federal  Endangered  Species  Act 
would  offer  additional  protection  to  this 
species  by  increasing  the  protection  for 
the  two  Michigan  sites,  encouraging 
habitat  protection  for  the  species  on 
private  lands,  and  influencing 
impoundment  development  which  ver\' 
likely  would  involve  Federal  funds. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  existence  of  only  three 
populations  of  B.  hungerfordi  increases 
the  potential  for  extinction  from 
stochasitc  events.  The  limited  gene  pool 
may  depress  reproductive  vigor,  or  a 
single  human-caused  or  natural 
environmental  disturbance,  disease,  or 
predation  could  destroy  an  entire 
population  and  a  significant  percentage 
of  the  known  individuals  of  the  species. 

Both  Michigan  sites  are  in  the 
Cheboygan  watershed  and  could 
potentially  be  affected  by  any  changes 
upstream  in  the  watershed  such  as  in 
Van  Creek,  the  upper  portion  of  the  East 
Branch  of  the  Maple  River.  Town  Line 
Creek.  Foch  Lakes  Flooding  Creek. 
Rattlesnake  Creek,  and  the  upper 
portion  of  the  East  Branch  of  the  Black 
River  Changes  could  include 
agricultural  pesticide  pollution, 
siltation.  or  stream  bed  modification. 
Because  two  of  the  three  known 
populations  occur  immediately 
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downstream  from  a  roadway,  accidental 
events,  such  as  chemical  spills,  pose  a 
threat  (Wilsmann  and  Strand  1990).  The 
cumulative  effects  of  road  salt  runoff 
also  poses  a  threat  to  this  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  hst  B.  hungerfordi 
as  endangered.  Only  three  relatively 
small  populations  of  this  species  are 
known  to  exist  and  these  populations 
occur  on  sites  threatened  with  habitat 
loss  or  destruction.  In  addition,  all  of 
these  populations  are  in  need  of  long- 
term  management. 

Critical  habitat  is  not  being  proposed 
at  this  time  for  the  reasons  discussed 
b/clow. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3  of  the  Act,  means: 

(i)  The  sf)ecific  areas  within  the 
geographical  area  occupied  by  the 
species,  at  the  time  it  is  listed  In 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  The  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species. 

Section  4(aM3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  Lhe 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
for  Hungerford's  crawling  water  beetle 
is  not  presently  determinable.  The 
Service's  regulations  (50  CFR 
424.12(aK2))  state  that  critical  habitat  is 
not  determinable  when  one  or  both  of 
the  following  situations  exist:  (i) 
Information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking;  or  (ii)  The 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat.  As  discussed  under  Factor  A  in 
the  Summary  of  Factors  Affectix^g  the 
Species,  the  information  on  the  biology 
of  the  Hungerford's  crawling  water 
beetle  is  lacking  to  permit  specific 
identification  of  its  critical  habitat. 

The  Service  will  initiate  a  concerted 
effort  to  obtain  the  information  needed 
to  determine  critical  habitat  for 
Hungerford's  crawling  water  beetle. 


Designation  of  critical  habitat  must  be 
completed  within  two  years  of  the  date 
of  this  rule,  unless  the  designation  is  not 
prudent.  A  proposed  rule  for  critical 
habitat  designation  must  be  published 
in  the  Federal  Register,  and  the 
notification  process  and  public 
comment  provisions  parallel  those  for  a 
species  listing.  In  addition,  the  Service 
will  evaluate  the  economic  and  other 
relevant  impacts  of  the  critical  habitat 
designation,  as  required  under  section 
4(b)(2)  of  the  Act. 

It  should  be  emphasized  that  critical 
habitat  designation  does  not  necessarily 
affect  all  Federal  activities.  Where 
appropriate,  the  impacts  will  be 
addressed  during  consultation  with  the 
Serv  ice  as  required  by  section  7(a)(2)  of 
the  Act.  as  amended. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recoven,-  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Rfirx)gnition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  Lhe  States  and 
requires  that  recovery  actions  be  earned 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discus.sed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respecl  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Secnion  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Ser^-ice  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Act  and  Implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 


prohibitions  and  exceptions  that  apply 
to  all  endangered  wildhfe  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  Stales  to  take  {includes 
harass,  harm,  pursue,  bunt,  shoot, 
wound,  kill,  trap.  captu.re.  or  coliect.  or 
to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce,  any  listed  species.  It,  also,  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Sen'ice  and  State  conservation  a)iPncies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  sun-ival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  If  such  relief  were  not 
available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
As.sessment.  as  defined  under  the 
authority  of  fiie  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Ad  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  Ck:tober  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17.  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  .set 
forth  below. 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authoritv:  16  use  1361-1407;  16  I'.S.C. 
1531-1544;  16  U.S.C  4201^245;  Pub.  L  9^ 
625. 100  StaL  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Insects,  to  the  list  of 
Endangered  and  Threatened  Wildlife: 

§17.11     Endar>gered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetirate 
population 
wfiere  en- 
dangered or 
threatened 


Status      When  listed 


Cnt)cal  habf- 
tat 


Special 
rules 


Insects 


Beetle,  Hungerford's 
crawling  water. 


Brychuis  hungerfordi  U.S^.  (Ml),  Canada 


NA 


533 


NA 


NA 


Dated:  February  9.  1994. 
MoUie  H.  Beattie, 

Dirf^tor.  US  Fish  and  Wildlife  Service. 
[FR  Doc.  94-51 19  Filed  3-4-94;  8:45  am] 

BluUNO  COOe  4310-65-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  217 

[Docket  No.  930809-3209;  I.D.  021594n 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Fishery  Activities 

AGENCY:  National  Marine  Fisheries 

Sen,  ice  (N'\fFS),  National  Oceanic  and 

.Atmospheric  .Administration,  (NOAA), 

Commerce. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  NMFS  issues  this  interim  rule 
to  reduce  for  60  days  the  size  of  the 
offshore  area  where  the  summer 
flounder  rishery  must  use  an  approved 
turtle  excluder  device  (TED)  in  any  net 


that  is  rigged  for  fishing,  by  moving  the 
northern  boundary  from  37°05'  N. 
latitude  (Cape  Charles,  VA)  to 
35°46.1'N,  latitude  (Oregon  Inlet,  NC). 
The  southern  boundary  of  the  offshore 
area  (the  North  Carolina-South  Carolina 
border)  remains  the  same.  The  purpose 
of  this  action  is  to  relieve  an 
unnecessary  restriction  on  fishermen  in 
the  summer  flounder  fishery  while 
continuing  to  provide  protection  to 
endangered  and  threatened  sea  turtles. 
OATESr  This  rule  is  effective  March  1 . 
1994.  Comments  on  this  rule  must  be 
submitted  by  March  31,  1994. 
ADDRESSES:  Direct  comments  on  this 
rule  and  requests  for  copies  of  the 
Environmental  Assessment  prepared  for 
this  rule  to:  Dr.  William  Fox,  Jr., 
Director,  Office  of  Protected  Resources, 
NMFS,  1335  East-West  Highway.  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Phi! 
Williams,  Acting  Chief,  Endangered 
Species  Division  (301/713-2319), 
Charles  A.  Oravetz.  Chief.  Protected 
Species  Program,  N^FS  Southeast 
Region  (813/893-3366),  or  Doug  Beach, 
Chief,  Protected  Species  Program, 


NMFS  Northeast  Region  (508/281- 
9291). 

SUPPLEMENTARY  fNFCRMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973,  16  U.S.C  1531  ef 
seq.  (ESA).  According  to  the  1990  report 
on  the  decline  of  sea  turtles,  published 
by  the  National  Academy  of  Sciences, 
incidental  capture  in  shrimp  trawls  is 
by  far  the  leading  cause  of  human- 
induced  mortality  to  sea  turtles  in  the 
water,  but  collectively,  activities  in  non- 
shrimp  fisheries,  which  include  the 
summer  fiounder  bottom  trawl  fishery, 
constitute  the  second  largest  source. 

NMFS  has  taken  action  to  require  the 
use  of  TEDs  in  the  bottom  trawl  fishery 
for  summer  flounder  from  37^05'  N. 
latitude  (Cape  Charles,  VA)  southward 
to  33°35'  N.  latitude  (North  Carolina- 
South  Carolina  border),  referred  to  as 
the  "summer  fiounder  fishery-sea  turtle 
protection  area"  and  to  require  vessels 
to  carry  an  observer,  if  requested  to  do 
so.  These  requirements  were  initially 
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effective  November  15,  1992,  through 
December  15.  1992  (57  FR  53603, 
November  12,  1992).  were  extended 
from  December  16.  1992,  through 
Januarv'  14,  199.3  (57  FR  60135. 
December  18. 1992),  were  modified  and 
extended  from  January  7,  1993,  through 
February'  8,  1993  (58  FR  4088.  January 
13.  1993).  and  wore  extended  from 
February  10.  1993.  through  April  10. 
1993  (58  FR  58SA.  February  16.  1993). 
On  September  20.  1993,  an  interim  final 
nile  was  published  requirmg  year-round 
TED-use  by  participants  in  the  bottom 
trawl  fishery  lor  summer  flounder  in  the 
summer  flounder  fisher/-sea  turtle 
protection  area  defined  above  (58  FR 
48797.  September  20.  1993).  The 
specific  requirements,  their  background 
and  rationale,  comments  and  responses 
to  comments,  and  siunmaries  of 
pertinent  biological  opinions  were 
included  in  the  cited  Federal  Register 
publications  and  are  not  repeated  here. 

Recent  Events 

NMFS'  continuing  review  of  the 
available  information  regarding  the 
temporary  TED  requirement  under  the 
ESA  in  tlie  summer  flounder  bottom 
trawl  fishery  indicates  that  conditions 
continue  to  necessitate  the  use  of  TEDs 
in  some  of  the  waters  off  North  Carolina. 
Sea  turtles  and  b<ittom  trawling 
continue  to  co-occur  in  these  waters 
based  on  obser\'ations  of  turtles,  both  at 
sea  and  from  strandings  on  ocean 
beaches. 

NMFS  and  the  U.S.  Coast  Guard  are 
continuing  to  conduct  cooperative 
enforcement  activities  in  the  waters  off 
of  North  southern  Virginia  and  North 
Carolina.  NMFS  has  determined  that 
comphance  with  the  TED-use 
requirement  has  been  good. 

r>IMFS  has  determined,  based  on  past 
interaciions  between  sea  turtles  and  the 
sijmmer  flounder  fishery,  that  bottom 
trawl  nets  without  TEDs  can  capture 
and  kill  sea  turtles  at  a  rate  comparable 
with  that  of  the  shrimp  trawl  fishery 
along  the  southern  U.S.  Atlantic  coast, 
where  TED  use  is  now  required  at  all 
times.  Based  on  this  information,  the 
use  of  TEDs  should  be  a  required 
conservation  measure  throughout  m.ost 
t'f  the  summer  flounder  fishing  season. 

In  December  1991  and  January  1993. 
based  on  available  information, 
including  the  relatively  cooler  waters 
observed  north  of  Cepe  Hatteras.  NMFS 
moved  the  northern  boundary  of  the 
turtle  conservation  zone  wh^re 
rffstricted  tow  times  were  required.  The 
northern  boundary  was  moved  from 
Cape  Charles,  VA.  to  Ort>gon.  Inlet,  NC, 
effective  December  27.  1991  (57  FR  213. 
lanuar\-  3.  1992)  and  January  7.  1993  (58 
F  R  40R8.  January  13.  1993) 


Recent  data  acquired  by  satellite 
sensors  indicate  that  sea  surface 
temperatures  off  the  coast  of  North 
Carolina  north  of  Oregon  Inlet  are  less 
than  10  -^C.  NMFS  has  found,  based  on 
reports  from  observers  aboard  trawlers 
and  from  the  scientific  hterature.  that 
the  probabibty  of  sea  turtle  captures 
declines  to  near  zero  when  surface 
water  temperatures  fall  below  10  "C. 
This  decline  is  apparently  related  to 
decreased  turtle  abundance  and/ or 
activity  in  cold  waters. 

Therefore,  based  on  recent  data 
regarding  ocean  water  temperature 
north  of  Oregon  Inlet,  turtle  stranding 
information,  and  sea  turtle  conservation 
measures  that  are  currently  in  effect,  the 
potential  threat  to  turtles  within  the 
northern  boundary  of  the  TED-use  area 
from  Cape  Charles.  VA.  to  Oregon  Inlet. 
NC,  has  diminished  since  the  onset  of 
the  summer  flounder  season.  While 
there  is  a  small  risk  to  sea  turtles 
associated  with  moving  the  northern 
bo'ondary  of  the  TED-use  area 
southward.  N\fPS  has  determined  that 
this  risk  is  minimal  and  will  not 
jeopardize  the  continued  existence  of 
endangered  and  threatened  sea  turtles. 

The  September  20.  1993.  interim  rule 
requiring  year-round  TED-use  in  the 
summer  flounder  fishery-sea  turtle 
protection  area  will  continue  to  protect 
sea  turtles  from  summer  flounder 
fishery  interactions  until  NMFS  issues  a 
permanent  rule. 

The  present  action  modifying  the  size 
of  the  summer  flounder  fishery-sea 
turtle  protection  area  will  be  appUcable 
for  GO  days,  unless  NMFS  determines 
that  it  should  be  modified  or  that  other 
action  is  required,  based  on  coaunents 
received  on  this  rule  or  on  events  in  the 
fishery. 

Comments  on  NMFS'  1993  Actions 
Reducing  the  Size  of  the  Summer 
Flounder-Sea  Turtle  Protection  Area  by 
Lowering  the  Northern  Boundary  to 
Oregon  Inlet 

One  comnent  was  received  from  the 
Center  for  Marine  Conservation  (CMC), 
which  supported  a  permanent  TED-use 
requirement  in  the  fishery  from  Cape 
Charles.  VA.  to  the  southern  border  of 
North  Carolina,  and  opposed  the 
reduction  of  the  area  to  Oregon  Inlet. 
NC.  Further.  CMC  supported  an 
observer  requirement  on  summer 
flounder  vessels  north  to  Cape  Cod. 
Massachusetts,  and  observers  in  all 
fisheries  in  order  to  determine  the  full 
extent  of  sea  turtle  and  fishery 
interactions. 

Response:  NMFS"  actions  to  move  the 
northern  boundary  south  to  Oregon  Inlet 
and  to  maintain  it  there  were  based  on 
available  data  regarding  turtle 


distribution  and  fishing  activity.  Past 
data  essentially  mirror  present  data 
which  Indicate  that  the  potential  threat 
to  sea  turtles  north  of  Oregon  Inlet 
diminishes  substantially  by  the 
beginning  of  January,  but  trawling 
uithout  TEDs  south  of  Oregon  Inlet 
continues  to  pose  a  threat  NMFS  will 
not  require  the  use  of  restricted  tow 
tim(»s  in  the  offshore  waters  north  of 
Oregon  Inlet  because  the  likelihood  of 
turtle  capture  is  remote  due  to  the 
decreased  presence  and  activity  of 
turtles  in  the  cold  waters. 

However.  NMFS  \^^l!  continue  to 
monitor  conditions  north  of  Oregon 
Inlet  to  assess  the  risk  of  capture  from 
trawlers  not  using  TEDs.  Cooperative 
efforts  between  NMFS  and  the  North 
Carolina  Division  of  Marine  Fisheries 
will  increase  stranding  monitoring 
efforts  through  periodic  aerial  coverage 
of  the  beaches. 

If  NMFS  determines  that  Incidental 
capture  of  turtles  is  occurring,  or  is 
likely  to  occiir.  conservation  measures 
will  again  be  imposed.  Such  measures 
will  include  the  use  of  TEDs. 

Under  this  interim  rule.  NMFS  may 
place  observers  on  summer  flounder 
vessels  operating  inside  and  outside  of 
the  summer  flounder  fishery-sea  turtle 
protection  area.  It  is  NTvIFS'  intention  to 
require  the  use  of  TEDs  in  all  areas 
where  the  distribution  of  turtles  and 
trawling  overlap,  and  where  there  is  an 
incidental  take  of  turtles,  as  a 
permanent  conservation  measure  in  this 
fishery.  NMFS  recognizes  that  the  use  of 
TEDs  is  the  most  effective  and  easily 
enforceable  turtle  conservation  measure. 
However,  the  required  use  of  TEDs 
during  the  last  two  summer  flounder 
fishing  seasons  has  brought  to  light 
certain  problems.  These  problems  relate 
to  the  strength  of  TEDs  and  their  ability 
to  withstand  the  sometimes  excessive 
clogging  with  bycatch  (most  often 
schools  of  dogfish)  or  bottom  debris 
encountered  under  certain  conditions, 
especially  north  of  Oregon  Inlet  during 
cold  water  periods.  Flounder  trawls  are 
made  of  heavier  mesh,  and  are  pulled  at 
much  faster  speeds  than  shrimp  trawls, 
which  greatly  increases  the  stresses  on 
the  TED  caused  by  large  accumulations 
of  bycatch.  NMFS  »s  continuing  to  seek 
improved  TEDs  for  this  fishery  On 
October  20.  1993.  NMFS  approved  an 
improved  Flounder  TED  for  bottom 
trawl  nets,  developed  in  cooperation 
with  the  North  Carofina  Division  of 
Marino  Fisheries.  Sea  Grant,  and 
summer  flounder  fishermen. 

Sea  Turtle  Cooservation  Measures 

This  interim  rule  does  not  superseoe 
the  September  20,  1993.  interim  rule 
requirement  (58  FR  48797)  that  owners 
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and  operators  of  summer  flounder 
bottom  trawlers  in  the  summer 
floundcr-s«-a  turtle  protection  area  use 
an  approved  TED  in  each  net  that  is 
rigged  for  fishing.  The  present  action 
does,  however,  similar  to  a  prior  action 
last  st'ason  (58  FR  8554,  February  16. 
199.3).  modify  for  a  60-day  period  the 
northern  boundary  of  the  summer 
flounder-sea  turtle  protection  area  by 
relocating  it  southward  to  Oregon  Inlet, 
NC.  The  modified  summer  flounder-sea 
turtle  protection  area  includes  all 
offshore  waters  seaward  of  the 
COLREGS  (International  Regulations  for 
Preventing  Collisions  at  Sea.  1972) 
demarcation  line,  bounded  on  the  north 
by  a  line  along  35°46T  N.  latitude 
(Oregon  Inlet)  and  bounded  on  the 
south  by  a  line  along  33°35'  N.  latitude 
(North  Carolina-South  Carolina  border). 

The  Assistant  Administrator  for 
Fisheries.  NOAA  [AA].  has  determined 
that  this  temporary  action  will  continue 
to  conserve  sea  turtles  and  at  the  same 
time  reduce  unnecessary  regulatory 
burdens  on  summer  flounder  fishermen. 
The  A.\  has  further  determined  that 
incidental  takings  of  sea  turtles  during 
summer  flounder  bottom  trawling  are 
unauthorized  unless  those  takings  are 
consistent  with  the  applicable  biological 
opinions  and  associated  incidental  take 
statements.  A  biological  opinion  on  the 
impacts  of  the  summer  flounder  bottom 
trawl  fishery  managed  under  the  Fishery 
Management  Flan  for  Summer  Flounder 
Fishery  (FMP)  and  Amendment  2  to  the 
FMP  was  issued  on  August  10,  1992. 
That  incidental  take  statement  allows 
for  the  documented  lethal  take  of  18  sea 
turtles;  Three  in  any  combination  of 
Kemp's  ridley.  hawksbill.  green,  or 
leatherback  sea  turtles,  and  15 
loggerhead  turtles.  A  supplemental 
biological  opinion  was  prepared  for  the 
September  20.  1993.  action  (which 
established  the  TED-use  requirement  in 
the  summer  flounder  fishery  from  Cape 
Charles.  VA  to  the  North  Cajolina-South 
Carolina  border).  NTvIFS  has  also 
prepar-^H  a  supplemental  biological 
opinion  tor  tlds  temporary  action  and 
has  authorized  a  take,  by  death  or 
injury,  of  two  endangered  Kemp's 
ridley,  hawksbill.  green,  or  leatherback 
turtle,  or  six  loggerhead  turtles  during 
the  applicable  60-day  period  of  this 
action. 

This  rule  will  require  summer 
flounder  trawlers,  whether  operating 
inside  cr  outside  of  the  summer 
Rounder  fishery-sea  turtle  protection 
area,  to  csjTy  an  observer  if  selected  by 
the  Director,  NMFS  Southeast  Region,  or 
the  Director,  NMFS  Northeast  Region. 
NMFS  will  cooperate  with  the  North 
Carolina  Division  of  Marine  Fisheries  in 
the  placement  of  observers.  If  observer 


reports  or  other  information  indicate 
that  the  authorized  incidental  take  level 
is  met  or  exceeded.  NMFS  will  take 
other  necessary  measures  to  protect 
turtles. 

Classification 

The  AA  has  determined  that  this 
interim  rule  is  consistent  with  the  ESA 
and  other  applicable  law. 

This  rule  is  not  subject  to  review 
under  E.O.  12866. 

The  AA  prepared  an  environmental 
assessment  (EA)  for  the  final  rule  to 
protect  sea  turtles  (57  FR  57348, 
December  4,  1992).  A  supplemental  EA 
prepared  for  previous  identical  actions 
concludes  that  there  will  be  no 
significant  impact  on  the  human 
environment.  A  copy  of  the  EA  prepared 
for  this  interim  rule  is  available  (see 
ADDRESSES). 

The  AA  finds  there  is  good  cause  to 
waive  opportunity  for  prior  notice  and 
opportunity  for  comment  under  section 
553(b)(B).  The  AA  finds  that  prior 
notice  and  opportunity  for  comment  is 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest  because 
fishermen  will  be  unnecessarily 
disadvantaged  by  the  delay  without  any 
benefit  in  the  protection  of  sea  turtles. 
Because  this  interim  rule  relieves  a 
restriction,  a  30-day  delayed  effective 
date  is  not  necessary. 

Because  prior  notice  and  opportunity 
for  comment  is  not  required  for  this 
action,  under  section  603(b)  of  the 
Regulatory  Flexibility  Act.  an  initial 
regulatory  flexibility  analysis  is  not 
required. 

List  of  Subjects  in  50  CFR  Part  217 

Endangered  and  threatened  species, 
Exports.  Fish,  Imports,  Marine 
Mammals,  Transportation. 

Dated:  March  1,  1994. 
Samuel  W.  McKeen, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  217  is  amended 
as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1544;  and  16 
U.S.C  742a  et  seq..  unless  otherwise  noted. 

2.  In  §217.12,  the  definition  for 

"  Summer  flounder  fishery-sea  turtle 
protection  area"  is  revised  to  read  as 
follows: 

§217.12    Definitions. 

•         *         *         *         * 

Summer  flounder  fishery-sea  turtle 
protection  area  means: 


(1)  All  offshore  waters,  bounded  on 
the  north  by  a  line  along  37°05'  N. 
latitude  (Cape  Charles,  VA)  and 
bounded  on  the  south  by  a  line  along 
33°35'  N.  latitude  (North  Carolina-South 
Carolina  border),  except  as  provided  in 
paragraph  (2)  of  this  definition. 

(2)  Applicable  from  March  1,  1994 
through  May  2,  1994.  all  offshore 
waters,  bounded  on  the  north  by  a  line 
along  35°46.1'  N.  latitude  (Oregon  Inlet, 
NC)  and  bounded  on  the  south  by  a  line 
along  33°35'  N.  latitude  (North  Carolina- 
South  Carolina  border). 

•        >         *        *        * 
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50  CFR  Part  625 

[Docket  No.  [940262-4062;  I.D.  012194A]] 

Summer  Flounder  Fishery 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commcrcb. 

ACTION:  Final  specifications  for  the  1994 

summer  flounder  fishery. 

SUMMARY:  NMFS  issues  this  notification 
of  final  specifications  to  implement  the 
commercial  catch  quota  and  other 
restrictions  for  the  1994  summer 
flounder  fishery.  The  intent  of  this 
notification  is  to  comply  with 
implementing  regulations  for  this 
fishery  that  require  the  Secretary  of 
Commerce  (Secretan.)  to  publish 
measures  for  the  upcoming  fishing  year 
that  will  prevent  overfishing  of  the 
summer  flounder  resource. 
EFFECTIVE  DATE:  March  2,  1994. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  prepared  for 
this  action  are  available  from  Richard  B. 
Roe,  Regional  Director.  National  Marine 
Fisheries  Service,  One  Blackburn  Drive. 
Gloucester,  MA  01930-3799.  Copies  of 
supporting  documents  used  by  the 
Monitoring  Committee  are  available 
from  Devid  R.  Keifer.  Chairman. 
Summer  Flounder  Monitoring 
Committee.  Mid-Atlantic  Fishery 
Management  Council.  Room  2115. 
Federal  Building,  300  S.  New  Street. 
Dover,  DEI 9901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Flan  for  the 
Summer  Flounder  Fishery  (FMP)  was 
developed  jointly  by  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMIC) 
and  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  in 
consultation  with  the  New  England  and 
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.South  Atlantic  Fishery  Management 
Councils.  The  management  unit  for  the 
FMP  is  summer  flounder  (Pamlichthys 
dfntatus)  in  U.S.  waters  of  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the 
Canadian  border.  Implementing 
regulations  for  the  fisher>'  are  found  at 
50  CFR  part  625. 

Section  625.20  outlines  the  process 
for  determining  the  annual  commercial 
catch  quota  and  other  restrictions  for  the 
summer  flounder  fishing  year.  Pursuant 
to  §625.20.  certain  management 
measures  ha\T  been  adopted  for 
calendar  year  1994  to  en.sure 
achievement  of  the  appropriate  fishing 
mortality  rate.  These  measiUT»s  include: 
(1)  A  coastwide  har\fst  limit  of 
26.675.934  million  pounds  (12  1  miHion 
kgj;  (2)  a  coastwide  commercial  quota  of 
16.005.560  million  pounds  (7.3  million 
kgJ;  (3)  a  coastwide  recreational  harvest 
limit  of  10.670.374  million  pounds  (4.8 
milhon  kg);  (4)  a  minimum  commercial 
fish  size  of  13  inches  (33  cm)(no  change 
from  present  minimum);  (5)  a  minimum 
mesh  size  of  5-1/2-inch  (1 4.0-t-m) 
diamond  or  6-inch  (15.2  cm)  square  (no 
change  from  present  minimum);  and  (6) 
a  minimum  recreational  fish  size  of  14 
inciies  (35.6  a7i)(no  change  in  present 
minimum).  These  measures  are 
unchanged  from  the  proposed 
specitications.  which  were  published  in 
the  Federal  Register  on  December  7, 
1993  (58  PR  64393).  Recreational  catch 
data  for  1993  are  not  yet  available,  and 
the  Committee  will  consider 
modifications  to  the  recreational 
possession  limit  and  recreational  season 
after  a  review  of  that  infomiation. 

Table  1  presents  the  1994  commercial 
quota  (16.005.560  million  pounds  (7.3 
million  kg))  apportioned  among  each 
state  according  to  the  percentage  shares 
specified  by  Amendment  4  to  the  FMP 
(58  FR  49937;  September  24.  1993). 
These  state  allocations  do  not  reflect  the 
adjustments  required  under  §625.20  if 
1993  landings  exceed  the  quota  for  any 
state.  A  notification  of  allocation 
adjustment  will  be  published  in  the 
Federal  Register  if  such  an  adjustment 
is  necessEiry,  af^er  final  1993  commercial 
landing  values  are  available. 

Table  1.— 1994  State  Commercial 
Quotas 


Table  1.— 1994  State  Commercjai 
Quotas— Continued 


State 


Share 
(percent) 


1994  Quota 
(pounds) 


0.04756 
0.00046 
6.82046 

1568298 
2.25708 
7.64699 

16.72499 


7.612 
74 
1.091.653 
2.510.149 
361.258 
1 .223^13 
2376.928 


State 

Share 
(pefcent) 

1994  Oorta 
(poonos) 

DE  

MD 

VA _ 

NC  

0.01779 

2.03910 

2131676 

27.44584 

2.847 
326.369 

3,4^.867 
4.392.860 

Comments  and  Responses 

Comments  were  received  on  the 
proposed  management  measures  from 
Seafarers  International  Union  of  North 
America  (SfU)  and  the  Atlantic  Coast 
Conservation  Association  of  Virginia 
(ACC^).  Comments  concerning  the 
recommended  1994  management 
measures  are  addressed  below. 

Ck)mnient:  The  SIU  believes  that  the 
recjommended  commercial  quota  is 
overly  conser\-9tive  and  was  adopted 
without  question  by  the  Council. 

Response:  The  summer  flounder  stock 
assessment  was  intensively  reviewed  in 
October  1992  and  May  1993  by  the 
Southern  Demersal  Working  Group, 
which  is  composed  of  biologists  from 
both  Federal  and  slate  agencies.  The 
Council  staffs  initial  recommendation 
of  management  measures  was  based  on 
the  assessment,  which  concluded  that 
the  resource  is  at  a  low  biomass  level 
and  is  overexploited.  This  initial 
recommendation  was  reviewed  and 
debated  by  the  Summer  Flounder 
Monitoring  Committee  (Committee),  the 
Council's  Demersal  Species  Committee, 
and  the  ASMFCs  Policy  Board  before 
adoption  of  the  management  measures 
by  the  Council  and  ASMFC. 

Comment:  The  SIU  believes  that  the 
proposed  quota  ignores  the  fact  that 
fishing  mortality  in  1993  was  below  the 
0.53  target. 

Response:  The  basis  for  the  SIU 
comment  is  unclear.  In  the  absence  of 
actual  data  for  1993.  the  assessment 
used  as  the  basis  of  the  1994  quota 
recommendation  makes  several 
assumptions  that  the  SIU  may  have 
misinterpreted  to  be  statements  of  fact 
These  assumptions  are:  That  the  target 
fishing  mortality  is  not  exceeded,  the 
overall  1993  quota  is  not  exceeded, 
discards  do  not  increase,  and  all 
landings  are  reported.  All  of  these 
assumptions  are  incorporated  into  the 
specified  quota  level. 

Comment:  The  SIU  believes  that  the 
estimates  of  discard  mortahty  in  the 
analysis  are  too  high.  It  cites  a  study 
conducted  by  the  Commonwealth  of 
Massachusetts  that  showed  a  94-percent 
survival  rate  for  suLmmer  flounder. 

Response:  The  Massachusetts  study 
provides  data  of  interest  to  the 
Committee  and  to  NMFS,  and  there  is 


interest  in  further  study  However,  the 
study  was  limited  in  both  scope  and 
sample  size,  and  the  results  cannot  be 
extrapolated  to  the  summer  flounder 
commercial  fishery'  as  a  whole 

Comment:  The  SIU  behoves  that  the 
Council  should  consider  a  higher 
commercial  quota,  in  part  because  the 
SIU  believes  that  data  indicate  that  the 
stock  was  recovering  before 
implementation  of  the  current 
management  measures. 

Response:  The  assessment  results 
indicate  that  recruitment  has  improved 
since  1988.  but  that  it  remains  at  or 
below  an  average  level.  Tlie  fisber>'  is 
dependent  upon  incoming  recruitment 
because  of  the  limited  number  of  ages  of 
fish  in  the  population  Given  the 
uncertainty  of  stock  size  estimates  for 
1993.  the  assessment  recommends  a 
cautious  strategy  in  setting  the  1994 
quota. 

Comment:  The  SIU  believes  that  the 
target  fishing  mortality  rate  fur  1996  of 
Fmu  will  not  be  0.23.  The  SIU  beheves 
that  the  management  measures  enacted 
under  the  FMP  during  the  penod  1993 
through  1995  will  result  in  a 
recalculated  Fm...  which  will  be  higher. 
Therefore.  SIU  believes  that  the  C-ouncil 
should  not  be  influenced  by  concern 
about  the  1996  reduction  in  target 
fishing  mortality  rate. 

Response  Fm,,  is  a  biological 
reference  point,  which  could  require 
recalculation  if  the  production 
parameters  of  the  stock  change 
significantly.  The  production 
parameters  to  consider  are  growth  rate, 
natural  mortality  rate,  and  partial 
recruitment.  There  is  no  evidence  nf 
change  in  any  of  these  fjarameters,  but 
partial  recruitment  will  be  monitored  in 
case  change  occurs  in  response  to  the 
implementation  of  the  management 
measures  in  the  FMP.  If  change  is 
detected  and  determined  to  be  both 
significant  and  sustained,  recalculation 
of  Fmn  could  be  required.  Unless  such 
change  occurs,  the  target  fishing 
mortahty  specified  in  the  FMP  for  1996 
IS  0  23  It  is  appropriate  for  the  Council 
to  consider  this  when  establishing 
annual  management  measures 

Comment  The  ACCA  opptoses  any 
increase  in  the  commercial  quota  for 
1994  because  it  believes  Amendment  2 
requires  the  Counal  and  NMFS  to  err  in 
favor  of  resource  conservation  if  there  is 
uncertainty  about  the  status  of  the 
resource. 

Response:  Amendment  2  requires  the 
Coimcil,  ASMFC.  and  N'MFS.  to  adopt 
management  measures  that  balance  the 
probabihty  of  reachirig  the  target  fishing 
mortality  rate  against  reasonable 
impacts  on  the  industry  The 
commercial  quota  was  set  after  an 
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examination  of  stock  projections  for 
1994  that  were  conducted  using  low. 
mean,  and  high  estimates  of  recruitment 
and  the  number  of  age-1  fish.  The 
adopted  management  measures  are 
based  upon  the  low  estimate  of 
recruitment  in  order  to  proceed 
conservatively  due  to  several  sources  of 
uncertainty  in  the  assessment. 

Comment:  The  ACCA  questions  the 
way  in  which  state  survey  data  were 
used  to  estimate  age-0  fish.  They  believe 
the  assessment  should  have  relied  on 
the  Virginia  Institute  of  Marine  Science 
(VIMS)  index,  which  indicates  poor 
rf'cruitment. 

Response:  The  stock  assessment 
incorporates  the  results  of  five  state 
surveys  to  estimate  age-0  fi.sh.  Each  of 
the  state  surveys  is  limited  in  area  and 
indicates  recruitment  trends  locally. 
The  overall  analysis  combines  all  of  the 
surveys  and  produces  a  moderate 
estimate  that  is  lower  than  the  mean 
over  the  past  5  years.  The  uncertainty 
concerning  this  estimate  is  one  of  the 
rvasons  cited  by  the  Council  and 
ASMFC  for  the  conservative  quota 
adopted. 

Comment:  The  ACCA  questions  the 
assumption  that  the  1993  commercial 
quota  will  not  be  exceeded  and  states 
that  the  1994  quota  should  not  be  set 
until  final  1993  landings  figures  are 
available.  .^CCA  supports  the  FMP 
provision  that  requires  state  landings  in 
excess  of  the  1993  quota  to  be  deducted 
from  state  quota  allocations  for  1994. 

Response:  The  FMP  requires  the 
Summer  Flounder  Monitoring 
Committee  to  make  a  recommendation 
concerning  management  measures  for 
the  upcoming  year  by  August  15. 
Clearly,  the  Council  was  aware  that  it 
would  be  impossible  to  incorporate 
landings  data  from  one  year  into  the 
recommendations  for  the  following  year. 
The  assumption  that  the  1993  quota  is 
not  exceeded  is  not  unreasonable  since 
the  FMP  requires  weekly  dealer  reports 
and  gives  NMFS  the  authority  to  close 
states  to  the  landing  of  summer  flounder 
when  a  state  quota  is  attained.  If  final 

1993  landings  exceed  a  state  quota,  the 

1994  state  quota  will  be  decreased  by 
the  overage  amount. 

Comment:  The  ACCA  believes  the 
1994  quota  recommendation  does  not 
take  into  account  the  additional 
reduction  in  target  fishing  mortality  that 
the  FMP  requires  in  1996. 

Response:  As  stated  in  the  proposed 
specifications,  a  conservative  quota 
level  was  selected  for  1994  in  part  in 
anticipation  of  the  FMP  requirement  for 
reduction  of  the  target  fishing  mortality 
rate  to  0.23  in  1996.  If  a  conservative 
quota  level  is  implemented  in  1994.  and 
if  recruitment  in  1993/94  exceeds  the 


assumed  level,  then  spawning  stock 
biomass  is  expected  to  increase  at  a  rate 
faster  than  estimated.  Larger  stock  sizes 
in  1996  would  allow  for  a  quota  level 
that  would  minimize  the  impacts  of  the 
additional  reduction  on  fishermen. 

Gassification 

This  action  is  authorized  by  50  CFR 
part  625. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  reporting  and 
recordkeeping  requirements. 

(Authority:  16  U.S.C  1801  et  seq] 

Dated:  March  1.  1994. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

|FR  Doc.  94-5125  Filed  3-2-94;  3;28  pml 

BILLIfW  COOC  33ia-22-P 

50  CFR  Part  651 

Pocket  No.  931076-^W52;  I.D.  0301 94A] 
RIN  064a-AD33 

Northeast  Multlspecies  Fishery; 
Correction 

AGCNCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  on  Tuesday,  March 
1.  1994  (59  FR  9872),  which  implements 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP). 

EFFECTtVE  DATE:  March  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Murphy,  Northeast  Regional 
Office.  508-281-9252. 

SUPPt£MENTARY  INFORMATION: 

Need  for  Correction 

This  document  corrects  the 
minimum-mesh  net  size  requirement  to 
be  51/i  inches  (13.97  cm),  rather  than  6 
inches  (15.24  cm),  for  the  Gulf  of  Maine/ 
Georges  Bank  regulated  mesh  area  and 
the  Stellwagen  Bank/Jeffreys  Ledge 
juvenile  protection  area  from  March  1, 
1994,  through  March  31,  1994.  The 
minimum  mesh  size  requirement  for 
these  two  areas  will  become  6  inches 
(15.24  cm)  beginning  April  1,  1994.  The 
Regional  Director  determined  on 
February-  25,  1994,  that  fishermen  need 
additional  time  to  come  into  compliance 
with  a  larger  minimum  mesh 
requirement  of  6  Inches  (15.24  cm). 


Correction  of  Publication 

Accordingly,  the  publication  on 
March  1.  1994.  of  the  final  rule,  which 
was  the  subject  of  FR  Doc.  94-4610,  is 
corrected  as  follows: 

1.  On  page  9874,  under  the 
"SUPPLEMENTARY  INFORMATION"  caption, 
in  the  second  column,  before  the 
heading,  "Comments  and  Responses", 
add  the  following  heading  and 
paragraph;  Delay  of  6-inch  (15.24-cm) 
Minimum  Mesh  Requirement. 

The  6-inch  minimum  mesh 
requirements  in  the  Gulf  of  Maine/ 
Georges  Bank  regulated  mesh  area  (see 
§  651.20(a)(2))  and  the  Stellwagen  Bank/ 
Jeffreys  Ledge  juvenile  protection  area 
(see  §651. 20(a)(5))  are  effective 
beginning  April  1,  1994,  with  a 
minimum  mesh  requirement  of  5'/^ 
inches  (13.97  cm)  from  March  1  through 
March  31.  1994.  The  Regional  Director 
determined  on  February  25,  1994.  that 
fishermen  need  additional  time  to  come 
into  compliance  with  a  larger  minimum 
mesh  requirement  of  6  inches  (15.24 
cm). 

§651.20    [Corrected] 

2.  On  page  9893,  third  column,  in 
§  651.20(a)(2),  line  2.  after  the  phrase 
"area,  shall  be",  insert  the  following: 
"5Vi  inches  (13.97  cm)  from  March  1, 
1994,  through  March  31.  1994,  and 
beginning  April  1,  1994,". 

3.  On  page  9894,  third  column,  in 
§  651.20(a)(5).  introductory  text,  last 
line,  after  the  words  "net  gear",  and 
before  the  period,  add  the  words; 
"except  that  from  March  1.  1994. 
through  March  31.  1994.  the  minimum 
mesh  requirement  shall  be  5Vi  inches 
(13.97  cm)  square  mesh  (hung  on  the 
square)  in  the  last  140  bars  of  the 
codend  and  extension  piece  of  all 
mobile  net  gear." 

Dated:  March  1.  1994. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Senice. 

[FR  Doc.  94-5078  Filed  3-2-94;  11:22  am) 

BILUNO  CODE  Ut(V-2a-P 


50  CFR  Pan  672 

[Docket  No.  920461-4061;  I.D.  021S94E] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  NMFS  issues  a  technical 
amendment  that  updates  directed 
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fishing  standards  to  reflect  changes  in 
Gulf  of  Alaska  (GOA)  target  species 
categories.  These  changes  resulted  from 
the  annual  specification  process  for 
GOA  groundfish  and  must  be 
incorporated  into  the  directed  fishing 
standards  to  maintain  the  intent  of  these 
regulations  to  limit  bycatch  amounts  of 
certain  groundfish  species  closed  to 
directed  fishing. 
EFFECTIVE  DATE:  March  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Bri.x,  Fisheries  Management  Division. 
Alaska  Region,  NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 
Regulations  at  §  672.20(a)(2)  authorize 
the  Secretary  of  Commerce  to  split  or 
combine  target  species  categories  during 
the  aruiual  specification  process  for 
purposes  of  establishing  Total 
Allowable  Catch  (TAG)  amounts  under 
§  672.20(c)(1).  Under  this  authority,  the 
final  1991  specifications  for  GOA 
groundfish  (56  PR  8723.  March  1,  1991) 
established  shortraker/rougheye 
rockfish  and  Pacific  ocean  perch  (POP) 
as  two  separate  TAG  categories  when  it 
removed  these  species  from  the  species 
group  "other  rockfish."  Separate  TAG 
categories  were  also  established  for 
northern  rockfish  in  the  final  1993 
specifications  (58  PR  16787,  March  31. 
1993)  by  removing  this  species  from  the 
"other  rockfish"  category  and  for  re.x 
sole  in  the  final  1994  specifications  (59 
PR  7647,  Pebruary  16,  1994)  when  this 
species  was  removed  from  "deep  water 
flatfish."  The  new  TAG  categories 
resulted  in  inadvertent  changes  to  the 
directed  fishing  standards,  at 
§  672.20(g),  that  were  not  consistent 
with  the  intent  of  these  regulations. 

This  technical  amendment  updates 
and  clarifies  the  regulations  pertaining 
to  the  directed  fishing  standards  to 
reflect  these  new  target  species 
categories.  Paragraphs 
§672.20(g)(l)(i)(A);  (g)(l)(ii);  (g)(2);  and 
(g)(4)((ii)  are  updated  to  add  "rex  sole" 
to  the  same  grouping  as  deep  water 
flatfish;  and  at  §672.20(g)(l)(ii)  and 
(g)(4)(ii),  "other  rockfish"  and 
thomyhead  rockfish  are  updated  to  read 
"other  rockfish  of  the  genera  Sebastes 
and  Sebastolobus"  Reasons  for  these 
changes  follow. 

Under  the  existing  regulations  at 
§672.20(g)(l)(ii)and(g)(4)(ii),the 
operator  of  a  vessel  is  engaged  in 
directed  fishing  for  demersal  shelf 
rockfish  if  the  operator  retains  at  any 
particular  time  during  a  trip  demersal 
shelf  rockfish  in  an  amount  equal  to  or 
greater  than  1  percent  of  the  aggregate 
amount  of  deep  water  flatfish,  flathead 
sole,  sablefish.  "other  rockfish,"  and 
thomyhead  rockfish,  plus  10  percent  of 
the  amount  of  all  other  fish  species 


retained  at  the  same  time  on  the  vessel 
during  the  same  trip. 

The  intent  of  the  existing  regulations 
was  to  set  a  directed  fishing  standard  for 
demersal  shelf  rockfish  at  1  percent  of 
the  aggregate  amount  of  deep  water 
species,  including  deep  water  flatfish 
and  "other  rockfish,"  because  demersal 
shelf  rockfish  are  less  likely  to  be  caught 
as  bycatch  in  deep  water  fisheries. 
However,  when  northern  rockfish. 
shortraker/rougheye,  and  POP  rockfish 
species  were  removed  from  the  complex 
of  "other  rockfish"  and  rex  sole  was 
removed  from  the  deep  water  flatfish 
complex  they  then,  under  the  directed 
fishing  standards  (§  672.20(g)).  became 
part  of  the  "all  other  fish  species" 
designation  against  which  demersal 
shelf  rockfish  can  be  retained  at  a  rate 
of  up  to  10  percent.  This  percentage  is 
inconsistent  with  the  intent  of  the 
directed  fishing  standard  to  limit 
demersal  shelf  rockfish  bycatch  to 
minimal  amounts  in  the  deep  water 
fisheries.  Therefore,  consistent  with  the 
intent  of  the  original  regulation,  the 
technical  amendment  would  ensure  that 
northern  rockfish.  shortraker/rougheye 
rockfish.  POP,  and  rex  sole  would 
remain  in  the  category  against  which 
demersal  shelf  rockfish  can  be  retained 
up  to  1  percent. 

The  existing  regulations  at 
§672.20(g)(l)(i)(A)  and  (g)(2)  present  a 
similar  situation  for  rex  sole.  The 
directed  fishing  standard  for  sablefish, 
at  paragraph  (g)(l)(i).  is  15  percent  of 
the  aggregate  amount  of  deep  water 
flatfish,  flathead  sole,  and  rockfish  of 
the  genera  Sebastes  and  Sebastolobus 
retained  at  the  same  time  on  the  vessel 
during  the  same  trip,  plus  5  percent  of 
the  total  amount  of  all  other  fish  species 
retained  at  the  same  time  on  the  vessel 
during  the  same  trip.  When  rex  sole  was 
removed  from  the  category  of  deep 
water  flatfish,  which  formed  part  of  the 
grouping  against  which  sablefish  can  be 
retained  at  an  amount  up  to  15  percent, 
it  then  became  part  of  the  default  group 
against  which  sablefish  can  be  retained 
at  an  amount  up  to  5  percent.  The  intent 
was  not  for  rex  sole  to  be  grouped  with 
the  "all  other  fish  species"  category, 
against  which  sablefish  can  be  retained 
at  reduced  amounts. 

The  same  situation  involving  rex  sole 
occurs  in  paragraph  (g)(2).  TTie  existing 
regulations  state  that  an  aggregate 
amount  of  rockfish  of  the  genera 
Sebastes  and  Sebastolobus.  except 
demersal  shelf  rockfish.  can  be  retained 
at  the  same  time  on  the  vessel  during 
the  same  trip  at  up  to  15  percent  of  the 
aggregate  amount  of  deep  water  flatfish, 
flathead  sole,  sablefish,  and  other 
rockfish  species  for  which  directed 
fisheries  are  open  and  5  percent  of  the 


total  amount  of  other  fish  species 
retained  at  the  same  time  on  the  vessel 
during  the  same  trip.  The  intent  of  the 
regulation  was  not  for  rex  sole  to  be 
grouped  with  the  "all  other  fish 
species"  category.  Therefore,  consistent 
with  the  intent  of  the  original 
regulations,  the  new  category  of  "rex 
sole"  will  be  specified  in  the  same 
grouping  as  deep  water  flatfish  and 
other  deep  water  species. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined, 
under  section  553(d)(3)  of  the 
Administrative  Procedure  Act.  that  good 
cause  exists  for  waiving  the  30-day 
delayed  effectiveness  period  for  this 
action.  Because  this  technical 
amendment  makes  only  minor,  non- 
substantive changes  to  existing 
regulations,  notice  and  public  comment, 
thereon,  and  a  delay  in  the  effective  date 
would  serve  no  purpose.  This  rule 
updates  the  directed  fishing  standards 
and  does  not  cause  a  change  in  any 
fishing  practices. 

This  rule  is  not  subject  to  review 
under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  1.  1994 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  672  is  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §672.20,  paragraphs  (g)(l){i)(A), 
(g){l)(ii).  (g)(2).  and  (g)(4)(ii)  are  revised 
to  read  as  follows: 

§672.20    Generalllmltations 

*  *         •         •         • 

(g)   •   *    • 

(1)  •    •    • 

(i)  *   *   * 

(A)  15  percent  of  the  aggregate 
amount  of  deep  water  flatfish,  rex  sole, 
flathead  sole,  and  rockfish  of  the  genera 
Sebastes  and  Sebastolobus  retained  at 
the  same  time  on  the  vessel  during  the 
same  trip;  plus 

*  *        •        •        * 

(ii)  Demersal  shelf  rockfish.  The 
operator  of  a  vessel  is  engaged  in 
directed  fishing  for  demersal  shelf 
rockfish  if  he  retains  at  any  particular 
time  during  a  trip  demersal  shelf 


10590  Federal  Roister  /  Vol.  59.  No.  44  /  Monday.  March  7,  1994  /  Rules  and  Regulations 


rockiish  caught  using  Lrawl  gear  in  an 

amount  equal  to  or  greater  than  1 
percent  of  the  aggregate  amount  of  deep 
water  flatfish,  rex  sole,  flathead  sole, 
sabletlsh.  and  other  rockfish  of  the 
genera  Setxistes  and  Se'txistolobus.  pius 
10  percent  of  the  amount  of  all  other 
fish  sp<x:ies  retained  at  the  same  time  on 
the  vessel  during  the  same  trip. 

(2)  Rockfish  of  the  genera  Sebastes 
and  Sehastolobus.  except  demersal  shelf 
rockfish.  The  operator  of  a  vessel  is 
engaged  in  directed  fishing  for  rockfish 
if  he  retains  at  any  particular  time 
during  a  trip  an  aggregate  amount  of 
rockfish  species  for  which  a  directed 


fishery  closure  applies  except  for 
demersal  shelf  rockfish.  that  is  equal  to 
or  greater  than  the  sum  of  1 5  percent  of 
the  aggregate  amount  of  deep  water 
flatfish,  rex  sole,  flathead  sole,  sablehsh, 
and  other  rockfish  species  for  which 
directed  fisheries  are  open,  retained  at 
the  same  time  on  the  vessel  during  the 
same  trip,  and  5  percent  of  the  total 
amount  of  other  fish  species  retained  at 
the  same  time  on  the  vessel  during  the 
same  trip. 
»        •        •         *         • 

^-^J  *   *   *  .   -^ 

(ii)  Demersal  shelf  rockfish.  The 

operator  of  a  vessel  is  engaged  In 


directed  fishing  for  demersal  shelf 
rockfish  if  he  retains  at  any  particular 
time  during  a  trip  demersal  shelf 
rockfish  caught  using  hook-and-line 
gear  in  an  amount  equal  to  or  greater 
than  1  percent  of  the  aggregate  amount 
of  deep  water  flatfish,  rex  sole,  flathead 
solo,  sablefish,  and  other  rockfish  of  the 
genera  Sebastes  and  Sehastolobus.  plus 
10  percent  of  the  amount  of  all  other 
fish  species  retained  at  the  same  time  on 
the  vessel  during  the  same  trip. 


[FR  Doc.  94-5088  Filed  3-4-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tfie  adoption  of  the  final 
rules. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-4845-7] 
RIN  2060^028 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Ethylene 
Oxide  Commercial  Sterilization  and 
Fumigation  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  standards 
would  limit  emissions  of  ethylene  o.xide 
(EO)  from  existing  and  new  commercial 
sterilization  and  fumigation  operations. 
The  proposed  national  emission 
standards  for  hazardous  air  pollutants 
(NTSHAP)  implement  section  112(d)  of 
the  Clean  Air  Act  (Act).  The  intent  of 
the  proposed  standards  is  to  protect 
public  health  by  requiring  existing  and 
new  major  sources  and  existing  area 
sources  to  control  emissions  to  the  level 
achievable  by  the  maximum  achievable 
control  technology  (MACT).  and  by 
requiring  new  area  sources  to  control 
emissions  using  generally  available 
control  technology  (GACT). 
DATES:  Comments.  Comments  must  be 
received  on  or  before  May  6,  1994. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speaic  at  a  pubUc 
hearing  by  April  4.  1994.  a  public 
hearing  will  be  held  on  April  12,  1994. 
beginning  at  10  a.m. 

Request  to  Speak  at  Hearing.  Requests 
to  present  oral  testimony  must  be 
received  by  April  4,  1994. 
ADDRESSES:  Comments  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (LE-131). 
Attention.  Docket  No.  A-S8-03.  U.S. 
Envirormiental  Protection  Agencv.  401 
M  Street  SW..  Washington.  DC  20460. 
The  Agency  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 


Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  the  EPA  Office  of 
Administration  Auditorium  in  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  requesting  a  hearing, 
verifying  that  a  hearing  will  be  held,  or 
wishing  to  present  oral  testimony 
should  contact  Ms  Lina  Hanzely, 
Chemicals  and  Petroleum  Branch  (MD- 
13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-5673  by  the  dates  specified  above 
Background  Information  Document. 
The  background  information  document 
(BID)  for  the  proposed  standards  may  be 
obtained  from  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS).  Springfield. 
Virginia  22161.  telephone  number  (703) 
487-4650.  Please  refer  to  "Ethylene 
Oxide  Emissions  from  Commercial 
Sterilization/Fumigation  Operations — 
Background  Information  for  Proposed 
Standards.  NTIS  number  PB  93-226744, 
EPA^53-T)-93-016."  Electronic 
versions  of  the  BID  as  well  as  this 
proposed  rule  are  available  for 
download  from  the  EPA's  Technology 
Transfer  Network  (TTN).  a  network  of 
electronic  bulletin  boards  developed 
and  operated  by  the  Office  of  Air 
Quality  Planning  and  Standards.  The 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14,400  bits 
per  second  (lips)  modem.  If  more 
information  on  TTN  is  needed  contact 
the  systems  operator  at  (919)  541-5384. 

Docket.  Docket  No.  A-88-03. 
containing  supporting  infonnation  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  Waterside  Mall,  room  M-1500, 
Ground  Floor.  401  M  Street  SW., 
Washington,  DC  20460.  The  proposed 
regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket.  A  reasonable 
fee  may  be  charged  for  copying 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards  or 
technical  aspects,  contact  Mr.  David 
Markwordt  at  (919)  541-0837, 
Chemicals  and  Petroleum  Branch, 
Emission  Standards  Division  (MD-13J. 


U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  For  information  concerning  the 
health  effects  of  EO,  contact  Dr.  Nancy 
Pate  at  (919)  541-5347,  Pollutant 
Assessment  Branch,  Emission  Standards 
Division  (MD-13)  at  the  above  address 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  List  of  Categories  and  Subcategories. 

II.  Background. 

III.  NESHAP  Decision  Process. 

A.  Source  of  Authority  for  NESHAP 

Development. 
B  Criteria  for  Development  of  NESHAP. 
C.  Maximum  Achievable  Control 

Technology  Floor  Determination  and 

Process  of  Developing  Regulations  for 

Major  and  Area  Sources, 
rv.  Suramarv'  of  Proposed  Standards. 

A.  Source  Categories  to  be  Regulated. 

B.  Pollutant  to  be  Regulated. 

C.  Affected  Emission  Points. 

D.  Format  of  the  Standards. 

E.  Proposed  Standards. 

F.  Impacts  of  the  Standards. 

G.  Certification  of  Compliance. 
H.  Monitoring  Requirements. 

I.  Reporting  and  Recordkeeping 
Requirements. 

V.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts. 

A.  Facilities  Affected  by  these  NESHAP. 

B.  Air  Impacts. 

C  Water.  Solid  Waste,  and  Noise  Impacts. 

D.  Energy  Impacts. 

E.  Cost  Impacts. 

F.  Economic  Impacts. 

VI.  Rationale. 

A.  Selection  of  Pollutants  and  Source 
Category  for  Control. 

B.  Selection  of  Emission  Points  to  be 
Covered  by  the  Standards. 

C.  Selection  of  the  Basis  and  Level  of 
Proposed  Standards  for  Major  Sources 

D.  Selection  of  the  Basis  and  Level  of 
Proposed  Standards  for  Area  Sources. 

E.  Selection  of  the  Format  of  the  Proposed 
Standards. 

F.  Selection  of  Compliance  and 
Performance  Testing  Provisions  and 
Monitoring  Requirements. 

G.  Selection  of  Recordkeeping  and 
Reporting  Requirements. 

H.  Operating  Pemiit  Program. 

I.  Selection  of  Emission  Test  Methods. 

|.  Solicitation  of  Comments. 

VII.  Administrative  Requirements. 

A.  Public  Hearing. 

B.  Docket. 

C.  Executive  Order  12B66. 

D.  Paperwork  Reduction  Act. 

E.  Regulatory  Flexibility  Act. 

F.  Miscellaneous. 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
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but  is  available  in  Docket  No.  A-8&-03 
or  by  request  from  the  EPA  contact 
persons  designated  earlier  in  this  notice 
free  of  charge.  The  proposed  regulatory 
language  is  also  available  on  the  EPA's 
Technology  Transfer  Network  (TTN). 
See  the  DOCKET  section  of  this 
preamble  for  more  information  on 
accessing  TTN. 

I.  List  of  Categoriea  and  Subcategories 

Section  112  of  the  Act  requires  that 
the  EPA  evaluate  and  control  emissions 
of  hazardous  air  pollutants  (HAP).  The 
control  of  H,\P  is  achieved  through 
promulgation  of  emission  standards 
under  sections  112(d)  and  112(f)  for 
categories  of  sources  that  emit  HAP.  The 
initial  list  of  major  and  area  source 
categories  to  be  regulated  was  pubUshed 
in  the  Federal  Register  on  July  16,  1992 
(57  PR  31576). 

The  source  categories  for  which 
standards  are  proposed  today  are 
commercial  EO  sterilization  and 
fumigation  operations.  Standards  for 
both  major  and  area  sources  of  EO  from 
commercial  sterilization  and  fumigation 
operations  are  presented  in  today's 
proposed  regulation.  The  commercial 
EO  sterilization  and  fumigation  source 
category  consists  of  commercial 
operations  that  use  EO  in  the 
sterilization  of  medical  equipment 
supplies  and  in  miscellaneous 
operations  as  a  sterilant  for  heat-  or 
moisture-sensitive  materials  or  as  a 
fumigant  to  control  microorganisms  or 
insects.  A  variety  of  materials  are 
sterilized  or  fumigated  with  EO 
including  medical  equipment, 
pharmaceuticals,  cosmetics,  spices, 
books,  artifacts,  and  beehives. 

Approximately  188  commercial  EO 
sterilization  and  fumigation  facilities  are 
in  operation  in  the  U.  S.,  emitting  an 
pstiraated  1.070  megagrams  per  year 
(Mg'yr)  [1,180  tons  per  year  (tonyyr))  of 
EO.  Because  all  of  the  EO  used  for 
sterilization  and  fumigation  is  emitted 
following  the  sterilization  process,  the 
uncontrolled  EO  emissions  from  a 
facility  are  equal  to  the  amount  of  EO 
used  by  that  faciUty.  Approximately  25 
commercial  sterilization  and  fumigation 
facilities  each  use  9,070  kilograms  per 
year  (kg/yr)  [10  tonyyr]  or  more  of  EO 
and  would,  considering  actual 
emissions,  be  considered  major  sources 
under  section  112.  Approximately  21 
facilities  use  9,070  kg/yr  (10  ton/yr)  or 
more  of  EO,  but  control  the  majority  of 
EO  emissions,  emissions  from  the 
sterihzation  chamber  vent,  and  would 
not  be  required  to  install  additional 
controls  on  this  emissions  point.  Of  the 
remaining  142  knowoi  facilities, 
approximately  68  would  be  regulated  as 
area  sources  under  this  proposed 


regulation.  Approximately  74  of  the 
smallest  area  sources  would  not  be 
regulated. 

II.  Background 

In  1985,  the  EPA  published  a  Federal 
Register  notice  titled  "Assessment  of 
Ethylene  Oxide  as  a  Potentially 
Hazardous  Air  Pollutant"  (50  PR  40286). 
In  this  notice,  the  EPA  stated  that  it 
intended  to  list  EO  as  a  HAP  under 
section  112  of  the  Act.  The  EPA  then 
initiated  an  extensive  information- 
gathering  effort  resulting  in  the 
development  of  the  1986  commercial 
sterilization  data  base  as  well  as  cost, 
industry  proGle.  and  other  background 
information.  In  May  1988,  the  EPA 
presented  a  status  report  of  the  project 
to  the  National  Air  Pollution  Control 
Techniques  .Advisory  Committee 
(NAPCTAC).  Both  NAPCTAC  members 
and  members  of  the  public  provided 
comments  on  the  draft  BID  that  was 
presented  at  that  time. 

In  December  1988,  work  on  the  draft 
rule  was  temporarily  suspended 
(although  technical  work  continued) 
until  the  Agency  responded  to  an 
appellate  court  ruling  (S'atural 
Resources  Defense  Council,  Inc.  v.  EPA, 
824  F  2d  at  1148  (DC  Cir.  1987))  that  the 
EPA  must  revise  its  NESHAP  risk 
management  policy  so  as  to  base 
decisions  totally  on  health  risk  and  to 
consider  cost  and  technological 
feasibility  only  after  the  safe  level  of 
exposure  has  been  set.  As  an  interim 
activity,  in  March  1989,  the  EPA  issued 
an  Alternative  Control  Technology 
document  (EPA-45(>-3/89-007)  that 
presents  technical  information  to  be 
used  by  State  and  local  agencies  in 
developing  strategies  for  reducing 
emissions  of  volatile  organic 
compounds  (VOC)  (e.g.,  EO)  from 
sterihzation  and  fumigation  operations. 

With  the  passage  of  the  1990 
Amendments  to  the  Act.  regulatory 
development  activities  resumed.  The 
1990  Amendments  significantly 
changed  the  NESHAP  decision-making 
process  under  section  112.  Section  112 
of  the  Act  requires  the  EPA  to  develop 
technology-based  standards  for  source 
categories  that  emit  HAP.  This  process 
is  explained  in  section  Ul  of  this 
preamble.  The  EPA  is  proposing  to 
regulate  EO  emissions  from  commercial 
sterihzation  and  fumigation  operations 
under  authority  of  section  1 1 2  of  the 
amended  Act. 

III.  NESHAP  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Title  in  of  the  1990  Amendments  was 
enacted  to  reduce  the  amount  of 


nationwide  air  toxics  emissions.  Under 
title  III,  section  112  was  amended  to 
give  the  EPA  the  authority  to  establish 
national  standards  to  reduce  air  toxics 
from  certain  industries  that  generate 
those  emissions.  Section  112fb)  contains 
a  list  of  HAP,  which  are  the  specific  air 
toxics  used  to  identify  the  source 
categories  to  be  regulated  by  NESHAP. 
Section  112(c)  directs  the  EPA  to  use 
this  pollutant  hst  to  develop  and 
publish  a  list  of  source  categories  for 
which  NESHAP  will  be  developed.  A 
list  of  source  categories  was  published 
in  the  Federal  Register  on  July  16,  1992 
(57  FR  31576).  This  list  included  both 
major  and  area  commercial  EO 
sterilization  and  fumigation  soimxis. 

B.  Criteria  for  Development  of  \'ESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
1 12  of  the  Act.  The  statute  requires  the 
standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  H.\P 
that  is  achievable  for  new  or  existing 
sources.  The  NESHAP  must  reflect 
consideration  of  the  cost  of  achieving 
the  emission  reduction,  any  nonair 
quahty  health  and  environmental 
impacts,  and  energy  requirements  for 
control  levels  more  stringent  than  the 
MACT  floors.  (As  described  in  section 
inc.  of  this  preamble,  the  MACT  floor 
is  the  minimum  stringency  level  for 
MACT  standards,  and  is  determined 
according  to  section  112(d)  of  the  Act.) 
The  emission  reduction  may  be 
accomplished  through  application  of 
measures,  processes,  methods,  systems 
or  techniques  including,  but  not  limited 
to,  measures  that:  1.  Reduce  the  volume 
of,  or  eliminate  emissions  of,  such 
pollutants  through  process  changes, 
substitution  of  materials  or  other 
modifications; 

2.  Enclose  systems  or  processes  to 
ehminate  emissions; 

3.  Collect,  capture  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emissions  point; 

4.  Are  design,  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
section  112(h);  or 

5.  Are  a  combination  of  the  above 
(section  112(d)(2)). 

To  develop  NESHAP,  the  EPA  collects 
information  concerning  the  industry, 
including  information  on  emission 
source  characteristics,  control 
technologies,  data  from  H.\P  emission 
tests  at  well-controlled  facilities,  and 
information  on  the  costs  and  other 
energy  and  environmental  impacts  of 
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emission  control  techniques.  The  EPA 
uses  this  Information  to  analyze 
possible  regulatory  approaches. 

AJthough  NESHAP  are  normally 
structured  in  terms  of  numerical 
emission  limits,  alternative  approaches 
are  sometimes  necessary.  In  some  cases, 
physically  measuring  emissions  from  a 
source  may  be  impossible  or  at  least 
impracticable  due  to  technological  and 
cost  limitations.  Section  112(h) 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standard. 

C.  Maximum  Acbie\xible  Control 
Technology  Floor  Determination  and 
Process  of  Develop mg  Regulations  for 
Major  and  Area  Scurces 

The  EPA  must  set  MACT  standards 
for  each  of  the  source  categories  listed 
under  section  112(c)  of  the  Act  that 
contain  major  sources.  Such  standcirds 
must  be  set  at  a  level  at  least  as  stringent 
as  the  " floor  "  Congress  provides  certain 
very  specific  directives  to  guide  the  EPA 
in  the  process  of  determining  this 
regulatory  floor.  As  described  below, 
area  sources  may  be  regulated  with 
either  a  MACT  standard  or  a  GACT 
standard.  A  GACT  standard  is  not 
required  to  be  as  stringent  as  the  MACT 
floor. 

For  MACT,  Congress  specified  that 
the  EPA  shall  establish  standards  that 
reouire  "the  maximum  degree  of 
reduction  in  emissions  of  the  HAP 
•   •   *  that  the  .^dministrator.  taking 
into  consideration  the  cost  of  achieving 
such  emission  reduction,  and  any 
nonair  quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  for  new  or 
existing  sources  in  the  category  or 
subcategory  to  which  such  emission 
standard  applies  •    *   *"  (the  Act. 
section  112(d)(2)).  In  addition.  Congress 
Umited  the  Agency's  discretion  by 
establishing  a  minimum  baseline  or 
"floor"  for  standards.  For  new  sources, 
the  standards  for  a  source  category  or 
subcategory  "shall  not  be  less  stringent 
than  the  emission  control  that  is 
achieved  In  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  (the  Act.  section 
1 12(dK3)).  Congress  provided  that 
existing  source  standards  could  be  less 
stringent  than  new  source  standards  but 
could  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  (excluding  certain 
sources)  for  categories  and  subcategories 
with  30  or  more  sources  or  the  best 
p>erfonning  5  sources  for  categories  or 


subcategories  with  fewer  than  30 
sources  (the  Act,  section  112(d)(3)) 

Once  the  floor  has  been  determined 
for  new  or  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  a  MACT 
standard  that  is  no  less  stringent  than 
the  floor.  Such  standards  must  then  be 
met  by  all  sources  within  the  category 
or  subcategory.  However,  in  establishing 
standards,  the  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory  (the  Act,  section  112(d)(1)). 

In  addition,  the  Act  provides  the 
Administrator  further  flexibility  to 
regulate  area  sources.  Section  112(d)(5) 
provides  that  in  lieu  of  establishing 
MACT  sland^'-ds  under  section  112(d), 
the  Administrator  may  promulgate 
standards  that  provide  for  the  use  of 
"generally  available  control 
technologies  or  management  practices." 
Area  source  standards  promulgated 
under  this  authority  (GACT  standards) 
would  not  be  subject  to  the  M^CT 
"floors  '  described  above.  Moreover,  for 
area  source  categories  subject  to 
standards  promulgated  under  section 
112(d)(5),  the  EPA  is  not  required  to 
conduct  a  residual  risk  analysis  under 
section  112(f) 

Al  the  end  of  the  data  gathering  and 
analysis,  the  EPA  must  decide  whether 
it  is  more  appropriate  to  follow  the 
MACT  or  the  GACT  approach  for 
regulating  an  area  source  category.  An 
area  source  is  "any  stationary  source  of 
HAP  that  IS  not  a  major  source."  As 
stated  previously,  M^CT  is  required  for 
major  sources.  If  ail  or  some  portion  of 
the  sources  emit  less  than  9.1  Mg/yT  (10 
tons/yr)  of  any  one  HAP  (or  less  than 
22.7  Mg/yr  (25  tons/yr)  of  total  HAP), 
then  it  may  be  appropriate  to  define 
subcategories  within  the  source  category 
and  apply  a  combination  M<\CT/GACT 
approach.  MACT  for  major  sources  and 
GACT  for  area  sources.  In  other  cases, 
it  may  be  appropriate  to  regulate  both 
major  and  area  sources  under  MACT. 

The  next  step  in  establishing  a  MACT 
or  GACT  standard  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  considered. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts.  Including  HAP  emission 
reduction  le^•els.  costs,  energy,  and 
secondary  impacts.  Several  regulatory 
alternative  levels  (which  may  be 
different  levels  of  Mnissions  control  or 
different  levels  of  applicabihty  or  both) 
are  then  evaluated  to  determine  the 
appropriate  MACT  or  GACT  level. 

The  regulatory  alternatives  for  new 
versus  existing  sources  may  be  different. 


and  separate  regulatory  decisions  must 
be  made  for  new  and  existing  sources 
For  both  source  types,  tne  selected 
alternative  may  be  more  stringent  than 
the  M.^CT  floor  However,  the  control 
level  selected  must  be  technically 
achievable.  In  selecting  a  regulatory 
alternative  to  represent  MACT  or  GACT. 
the  Agency  considers  the  achievable 
reduction  in  emissions  of  HAP  (and 
possibly  other  pollutants  that  are  co- 
controlled),  the  cost  impacts,  energy 
impacts,  and  other  environmental 
impacts  of  the  alternatives  above  the 
floor  The  objective  is  to  achieve  the 
maximum  degree  of  emission  reduction 
without  unreasonable  imparls 

The  selected  regulatory  alternative  is 
then  translated  into  a  proposed 
regulation.  Tlie  regulation  implementing 
the  MACT  or  GACT  decision  typically 
includes  sections  of  applicability, 
standards,  test  methods,  and 
compliance  demonstration,  monitoring, 
reporting,  and  recordkeeping  The 
preamble  to  the  proposed  regulation 
provides  an  explanation  of  the  rationale 
for  the  decision.  TTie  public  is  invited  to 
comment  on  the  prop>osed  regulation 
during  the  pubhc  comment  period 
Based  on  an  evaluation  of  these 
comments,  the  EPA  reaches  a  final 
decision  and  promulgates  the  standard. 

rV'.  Summary  of  Proposed  Standards 

A.  Source  Categories  To  Be  Regulated 

These  proposed  standards  would 
regulate  emissions  of  EO  from  existing 
and  new  commercial  sterihzation  and 
fumigation  op>erations  using  907  kg/yr  (1 
ton/yr)  of  EO  or  more.  The  commercial 
sterihzation  and  fumigation  source 
categories  cover  the  use  of  EO  as  a 
sterilant  and  fumigant  in  the  production 
of  medical  equipment  and  supplies  and 
in  miscellaneous  sterilization  and 
fumigation  operations  at  both  major  and 
area  sources.  The  facilities  affected  by 
these  proposed  standards  include,  but 
are  not  limited  to,  medical  equipment 
suppliers  (SIC  3841  and  3842); 
pharmaceutical  suppliers  (SIC  2831, 
2833.  2834.  and  5122):  other  health- 
related  industries  (SIC  2211,  2821,  2879, 
3069,  3079,  3569,  3677,  3693,  3999,  and 
5086);  spice  manufacturers  (SIC  2034, 
2035,  2046,  2099.  and  5149);  contract 
steriUzers  (SIC  7218.  7399,  and  8091), 
and  laboratories  (0279.  7391.  7397. 
8071.  and  8922)  TTiese  commercial 
sterihzation  facihties  use  EO  as  a 
sterilant  for  heat-  or  moisture-sensitive 
materials  and  as  a  fumigant  to  control 
microorganisms  or  insects.  Materials 
may  be  sterilized  at  the  facility  that 
produces  or  uses  the  product  or  by 
contract  steriUzers  U^  .  firms  under 
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contract  to  sterilize  products 
manufactured  by  other  companies). 

B.  Pollutant  To  Be  Regulated 
Section  112(b)  of  the  amended  Act 

hsts  EO  as  a  HAP.  Ethylene  oxide  is 
emitted  from  commercial  EO 
sterilization  and  fumigation  operations 
in  significant  quantities.  The 
nationwide  emissions  from  all 
commercial  EO  steriliration  and 
fumigation  facilities  arv  approximately 
1,070  Mg/yr  (1.180  ton/yr). 

C.  Affected  Emission  Poin's 

One  of  the  affected  emission  points  is 
the  sterilization  chamber  vent(s)  at 
e.xisting  and  new  con  .  .  icial  EO 
sterilizatiiin  and  fumigation  operations. 
This  vent  is  the  emission  point  for  EO 
evacuated  from  the  sterilization 
chamber  following  sterilization.  The  EO 
is  removed  from  the  sterilization 
chamber  via  a  series  of  air  washes.  As 
explained  in  section  VI. B.  of  this 
prf^amble.  a  component  of  this  emission 
pc  int  is  the  emissions  from  any  vacuum 
pump  drain  used  to  evacuate  the 
chimber  during  these  air  washes. 

The  second  emission  point  affected  by 
this  proposed  regulation  is  the  chamber 


exhaust  vent(s).  Prior  to  unloading  the 
sterilization  chamber,  the  chamber  door 
is  automatically  cracked,  and  the 
chamber  exhaust  is  activated.  The 
chamber  exhaust  evacuates  EO-laden  air 
from  the  sterilization  chamber  prior  to 
unloading  and  while  the  chamber  is 
being  unloaded  (and  reloaded).  The 
chamber  exhaust  enables  facilities  to 
meet  U.S.  Occupational  Safety  and 
Health  Administration  (OSHA) 
workplace  exposure  standards;  not  all 
facilities  have  or  need  chamber  exhaust 
vents. 

The  third  emission  point  affected  by 
this  proposed  regulation  is  the  aeration 
room  vent(s)  at  existing  and  new  major 
source  commercial  EO  sterilization  and 
fumigation  operations.  Aeration  rooms 
or  chambers  are  used  to  allow  further 
diffusion  of  residual  EO  from  the 
sterilized  products  prior  to  shipping  in 
order  to  comply  v^-ith  U.S.  Food  and 
Drug  Administration  (FDA)  residual  EO 
guidelines.  Exhaust  from  these  aeration 
rooms  or  chambers  is  emitted  through 
the  aeration  room  vent. 

D.  Format  of  the  Standards 

A  percent  reduction  format  in  the 
form  of  a  mass  reduction  determination 


was  selected  for  the  proposed  standard 
for  the  sterilization  chamber  vents.  This 
format  provides  flexibility  to  the  owner 
or  operator  in  the  use  of  any  technology 
or  operational  practice  that  achieves  the 
same  level  of  reduction. 

A  concentration-based  format  was 
selected  for  the  proposed  standard  for 
the  chamber  exhaust  and  aeration  room 
vents:  parts  per  million  of  EO  emitted 
per  unit  volume  of  air.  This  format  is 
desirable  because  it  requires 
measurement  at  only  one  point  in  the 
process  and  continuous  monitoring  of 
compliance  is  possible.  Additionally, 
because  the  inlet  concentrations  from 
the  aeration  room  vents  are  relatively 
low,  and  the  outlet  concentrations  of 
some  of  the  controlled  aeration  room 
vents  approach  the  levels  of  detection 
for  EO,  some  facilities  may  not  be  able 
to  demonstrate  compliance  with  an 
"equivalent"  percent  reduction 
requirement. 

E.  Proposed  Standards 

A  summary  of  today's  proposed 
standards  is  listed  In  Table  1. 


Table  1  .—Proposed  Standards,  National  Costs,  and  Emisskdn  Reductions  for  Major  and  Area  Sources 


Vent  type 


S  ^nlizer  vent  

C  ia:r<3ef  exhaust 
Aeration  room  


EO  use  cut- 
off. ygNr 
(torv/yr) 


907  (1) 

907(1) 

9.070  (10) 


Standard 


99  percent  reduction  

5,300  ppnTv  maximum  corx^ntration 
1  ppmv  maximum  concentration  


Emission  re- 
duction, Mg/yr 
(ton/yr) 


950(1,060) 

0 

48(53) 


Annual  cost, 
SMM 


3.8 

0 
2.6 


Included  in  this  table  are  applicability 
cutoffs  based  on  annual  EO  use, 
descriptions  of  the  standards,  and  the 
estimated  impacts  associated  v«th  these 
proposed  standards  for  each  type  of 
vent. 

Owners  or  operators  of  existing 
commercial  EO  sterilization  and 
fumigation  operations  would  be 
required  to  install  the  control 
technology  needed  to  comply  with  the 
proposed  standards  within  2  years  after 
the  effective  date  of  the  standard. 
Owners  or  operators  of  new  commercial 
EO  sterilization  and  fumigation 
operations  that  have  commenced 
construction  or  reconstruction  after  the 
standards  are  proposed,  and  before  the 
final  standards  are  promulgated,  would 
be  required  to  have  installed  the  control 
technology  needed  to  comply  with  the 
proposed  standards  upon  startup. 
Owners  or  operators  of  new  commercial 
EO  sterilization  and  fumigation 
operations  that  Lave  commenced 
construction  or  reconstruction  after  the 
standards  are  promulgated  would  be 


required  to  comply  with  all 
requirements  upon  startup. 

f .  Impacts  of  the  Standards 

The  nationwide  impacts  presented 
below  are  the  impacts  the  standards 
would  have  on  existing  operations.  The 
growth  rate  in  the  source  categories 
covered  by  these  standards  is  projected 
to  be  approximately  zero.  A  more 
detailed  discussion  on  how  these 
impacts  were  calculated  can  be  found  in 
Chapters  6  through  8  of  the  Background 
Information  Document  (see  ADDRESSES 
section). 

The  nationwide  emission  reduction 
beyond  the  baseUne  resulting  from  these 
standards  would  be  1 ,000  Mg/yr  ( 1 , 1 00 
tons/yr).  The  nationwide  annual  costs 
beyond  baseline  would  be  $6.4  million. 
Except  for  contract  sterilizers,  most 
facilities  are  not  expected  to  face 
significant  increases  in  the  total  costs  of 
producing  sterilized  goods.  Although 
contract  sterilizers  v«ll  face  greater 
production  cost  increases,  their  business 
volume  is  expected  to  increase  as  other 


types  of  facilities  opt  to  switch  from  in- 
house  sterihzation  to  contract 
sterilization  to  avoid  the  costs  of 
regulation.  No  closures  are  anticipated 
as  a  result  of  compliance  with  these 
standards.  The  energy,  sohd  waste,  and 
water  impacts  attributable  to  the  use  of 
these  control  technologies  are  expected 
to  be  minimal  (see  sections  V.C.  and  D. 
of  this  preamble  for  a  more  detailed 
discussion  of  these  impacts). 

G.  Certification  of  Compliance 

The  tests  required  under  the  proposed 
standards  include  initial  performance 
testing  of  control  equipment  installed 
on  the  sterilization  chamber  vents,  and 
aeration  room  vents  at  affected  EO 
commercial  sterilization  and  fumigation 
operations.  The  schedule  for 
performance  testing  is  provided  in 
§  63.7  of  the  proposed  General 
ProN-isions.  The  initial  performance  test 
is  required  120  days  after  the  effective 
date  of  the  standards  or  after  startup  for 
a  new  facility,  or  120  days  after  the 
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compliance  date  specified  for  an 
existing  facility. 

H.  Monitoring  Requirements 

The  ou-ner  or  operator  of  a 
commercial  EO  sterilization  and 
fumigation  operation  controlling 
emissions  from  the  sterilization 
chamber  vent  through  the  use  of  an 
acid-water  scmbber  would  be  required 
to  monitor  the  ethylene  glycol 
concentration  in  the  scrubber  hquor 
Owners  or  operators  conlrollmg 
emissions  from  the  sterilization 
chamber  vent  through  the  use  of 
C£tal)tic  oxidation  would  be  required  to 
monitor  the  change  in  temperature 
across  the  catalyst  bed. 

The  owner  or  operator  of  a 
com.mercial  EO  sterilization  and 
fumigation  operation  would  be  required 
to  measure  the  concentration  of  EO  in 
the  sterilization  chamber  immediately 
before  the  chamber  exhaust  is  activated. 
Owners  or  operators  of  commercial  EO 
sterilization  and  fumigation  operations 
would  be  required  to  continuously 
monitor  the  concentration  of  EO  being 
emitted  from  the  aeration  room  vent  at 
the  outlet  to  the  environment. 

/.  Reporting  and  Recordkeeping 
Requirements 

Owners  or  operators  of  commercial 
EO  sterilization  and  fumigation 
operations  using  907  kg  (1  ton)  or  more 
of  EO  in  any  consecutive  12-months 
would  be  required  by  the  proposed 
General  Pro\isions  of  part  63  of  40  CFR 
to  submit  an  Initial  notificalion  report- 
For  new  sources,  the  EO  use 
information  must  be  an  estimate  of 
expected  use  during  the  first 
consecutive  12  months  of  operation. 
Owners  or  operators  of  new  sources 
would  be  required  to  submit  the  inldal 
notification  report  within  the 
timeframes  specified  in  §63.9  of  40  CFR 
part  63,  subpart  A,  according  to  the  type 
of  new  source  classification.  For 
existing  sources,  the  notification  report 
must  specify'  the  amount  of  EO  used  in 
the  previous  consecutive  12  months  as 
well  as  the  information  required  under 
§  63.9  of  40  CFR  part  63,  subpart  A. 
Owners  or  operators  of  existing  sources 
would  be  required  to  submit  the  initial 
notification  report  within  45  calendar 
days  after  the  effective  date  of  the 
standards  or  within  45  days  of  the 
month  in  which  a  facility  exceeds  the 
annual  eppUcability  cutoff. 

Owners  or  operators  of  any  affected 
commercial  EO  sterilization  and 
fumigation  operation  would  be  required 
to  submit  a  report  indicating  their 
intention  to  conduct  a  performance  test 
dt  least  75  days  before  the  scheduled 
date  of  the  test.  This  report  must  be 


accompanied  by  a  site  test  plan.  Once 
the  performance  test  is  approved  and 
conducted  property,  a  report  containing 
the  test  results  must  be  submitted 
within  30  days  after  completion  of  the 
test. 

Owners  or  operators  of  affected 
commercial  EO  sterilization  and 
fumigation  operations  consistently 
using  less  than  9.070  kg  (10  tons)  of  EO 
during  12  consecutive  months  would  be 
required  to  maintain  records  of  a  12- 
month  rolling  average  of  EO  use. 
OwTiers  or  operators  of  commercial  EO 
sterilization  and  fumigation  operations 
who  pre\'ious!y  used  less  than  9.070  kg 
(10  tons)  of  EO  but  whose  EO  use  within 
a  consecutive  12  months  equaled  or 
exceeded  9.070  k.g  (10  tons)  would  be 
required  to  submit  an  initial  notification 
and  all  related  "new  source"  rej>orts  for 
the  aeration  room  standard  unless  the 
facility  was  existing  prior  to  the  affected 
date  of  the  standards. 

Owners  or  operators  of  commercial 
EO  sterilization  and  fumigation 
operations  subject  to  these  standards 
would  be  required  to  report  when  their 
operations  exceeded  levels  specified  in 
the  standards,  and  therefore  violated  the 
respective  standard.  The  rep>orts  would 
be  due  by  the  30th  day  following  the 
end  of  e^ch  quarter  in  which  excess 
emissions  occurred.  These  reports 
would  contain  the  date  and  Lime  of  the 
violation,  the  conditions  and  duration  of 
the  violation,  and  the  steps  taken  to 
correct  the  violation  and  return  the 
device  to  proper  operation. 

Owners  or  operators  of  commercial 
EO  sterilization  and  fumigation 
operations  would  be  required  to  retain 
all  information  related  to  their  initial 
performance  test,  compliance  with  the 
standards,  and  the  test  methods  for  a 
minimum  of  5  years. 

V.  Summary  of  Environmental.  Energy, 
and  Economic  Impacts 

A.  Facilities  Affected  by  These  NESHAP 

There  are  approximately  188  existing 
commercial  EO  sterilization  and 
fumigation  faciUties  throughout  the 
country.  Approximately  18  percent  of 
this  total  have  already  installed 
emission  control  equipment  on 
sterilization  chamber  vents  to  comply 
with  OSll\.  State,  or  local 
requirements,  and  would  not  have  to 
install  additional  control  equipment  to 
meet  the  proposed  standards. 
Approximately  51  percent  of  the  47 
commercial  EO  sterilization  and 
fumigation  major  sources  have  installed 
emission  control  devices.  About  83 
existing  commercial  EO  stmlization 
and  fumigation  facifities  have 
uncontrolled  sterilization  chamber  vents 


(or  have  sterifization  chamber  vents  that 
are  controlled  at  an  efficiency 
insufficient  to  meet  this  proposed 
standard]  and  would  be  required  to 
install  control  equipment  on 
sterilization  chamber  vents  under 
today's  proposed  standards.  No 
commercial  EO  steriUzation  and 
fum.igation  operations  contained  In  the 
EPA's  commercial  sterihzation  data  base 
control  emissions  from  the  chamber 
exhaust  vent.  Approximately  114 
facilities  will  be  required  to  meet  the 
5.300  parts  per  million  by  volume 
(ppmv)  concenlration  standard  for 
emissions  from  the  chamber  exhaust 
vent.  The  47  major  sources  would  be 
required  to  control  emissions  from  the 
aeration  room  vent.  Sixteen  of  these 
facilities  are  known  to  have  already 
installed  control  equipment  to  meet 
State  or  local  permitting  requirements 
and  would  not  be  required  to  install 
additional  controls.  About  31  existing 
commercial  EO  sterihzation  and 
fumigation  facihties  have  uncontrolled 
aeration  room  vents  (or  have  aeration 
room  vents  that  are  controlled  at  a 
concentration  insufficient  to  meet  this 
proposed  standard)  and  would  be 
required  to  install  control  equipment  on 
aeration  room  vents.  (Additional 
information  on  the  status  of  control  in 
this  industr)'  is  found  in  the  docket  for 
this  rulemaking  effort.) 

Based  on  the  projected  zero  growth 
rate  of  the  commercial  sector,  it  is 
estimated  that  the  only  newly 
constructed  commercial  EO  sterilization 
and  fumigation  facilities  covered  by  the 
proposed  standards  during  the  5-year 
period  from  1992  to  1997  would  be 
facilities  replacing  those  facihties  that 
have  retired 

B  Air  Impacts 

The  proposed  standards  would  reduce 
nationwide  emissions  of  EO  from 
existing  commercial  EO  sterihzation 
and  fumigation  facilities  by  about  93 
percent  in  1997  compared  to  the 
emissions  that  would  result  in  l!ie 
absence  of  the  proposed  standards.  In 
the  absence  of  a  regulation,  exis'mg 
commercial  EO  sterilization  and 
fumigation  operations  are  projected  to 
emit  1.070Mg(l,180tons)ofEOin 
1997.  Under  the  proposed  standards, 
these  facihties  are  projected  to  emit  72 
Mg  (79  tons)  of  EO.  a  reduction  of 
approximately  1,000  Mg  (1,100  tons). 
The  standard  for  sterilization  chamber 
vent  emissions  accounts  for  a 
nationwide  reduction  of  950  Mg  (1.050 
tons)  of  EO,  and  the  standard  for 
aeration  room  vent  emissions  accounts 
for  a  nationwide  reduction  of  48  Mg  (53 
tons).  Thare  is  no  expected  change  in 
emissions  from  chamber  exhaust  vents 
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because  the  intent  of  the  standard  for 
these  vents  is  to  prevent  any  emissions 
increases. 

C.  Water.  Solid  Waste,  and  Noise 
Impacts 

The  water  quality  impact  associated 
with  these  proposed  standards  is  small. 
The  impact  of  the  proposed  standards 
on  water  quality  would  result  from 
ethylene  glycol  in  the  wastes  generated 
by  the  acid-water  scrubbers.  Ethylene 
glycol  is  generated  when  the  EO  exhaust 
stream  contacts  and  then  reacts  with  the 
acid-water  solution  in  this  type  of 
scrubber.  When  this  solution  is  spent, 
the  scrabber  tank  is  emptied,  and  a  fresh 
acid-water  solution  added.  Each  tank 
typically  holds  about  833  Uters  (L)  (220 
gallons  Igal))  of  a  10  percent  (by 
volume)  aqueous  sulfuric  acid  (H2S>04) 
solution,  which  is  neutrahzed  with  50 
percent  (by  weight)  caustic  (NaOH) 
before  the  tank  is  drained.  The  amount 
of  ethylene  glycol  solution  generated  by 
existing  sources  as  a  result  of  this 
proposed  regulation  is  expected  to  be 
2.120  cubic  meters  per  year  (m-Vyr) 
(561,000  gallons  per  year  (gal/yr)). 
However,  there  are  several  operations 
offering  no-credit,  no-cost  (except  for 
shipping)  ethylene  glycol  recovery;  it  is 
anticipated  that  the  nationwide 
wastewater  impacts  mil  be  lower  than 
2.120  mVvT  (561.000  gal/yr). 

The  solid  waste  impact  due  to  the 
proposed  standards  is  small.  Catalytic 
oxidation  is  used  at  some  facilities  as  a 
control  technology  for  both  sterilization 
chamber  vents  and  aeration  room  vents. 
The  catalyst  beds  are  t\-pically  returned 
to  the  control  device  manufacturer  for 
regeneration  where  the  spent  catalyst  is 
landfilled.  The  spent  catalyst  is  not 
classified  as  a  hazardous  waste. 
However,  control  technologies  utilizing 
acid-water  scrubbers,  which  have  no 
solid  waste  impacts,  are  used  at  the 
majority  of  facilities.  Therefore,  it  is 
expected  that  the  soUd  waste  impacts 
will  be  mi.nimal. 

Ther-?  are  no  noise  impacts  associated 
with  these  proposed  standards. 

D.  Energy  Impacts 

The  national  energy  impacts 
associated  with  these  proposed 
standards  are  small.  The  total  increase 
in  annual  electricity  use  resulting  from 
the  proposed  standards  in  1997  would 
be  about  0.1  gigawatt  hours  per  year 
(GVVh/>T).  This  increased  electricity  use 
attributed  to  existing  sources  results 
from  the  operation  of  control  devices 
used  in  complying  with  the  emissions 
standards  for  the  sterilization  vent  and 
aeration  room  vent.  The  average 
electricity  requirements  for  a  typical 
operation  affected  by  these  standards 


are  projected  to  increase  110  kilowatt 
hours/yr  (KWh/yr)  as  a  result  of  the 
proposed  standards.  Because  a  zero  net 
growth  rate  is  projected  for  these 
industries,  no  increase  in  energy  use  is 
expected  to  result  from  these  proposed 
standards  for  new  sources. 

E.  Cost  Impacts 

Under  the  proposed  NESHAP.  the 
nationwdde  annualized  costs  for  existing 
commercial  EO  sterilization  facilities 
would  increase  by  about  $6.4  million 
beyond  baseline  based  on  an  analysis  of 
the  application  of  controls  to  all  existing 
facilities  not  currently  controlled  to  the 
level  of  the  standards  The  levels  of 
controls  specified  in  the  standards 
comprise  the  regulatory  baseline. 
Because  any  new  sources  would  be 
replacing  existing  sources,  costs 
attributable  solely  to  new  sources  are 
not  anticipated. 

To  comply  with  the  proposed 
emission  standards,  the  initial  capital 
cost  incurred  by  a  typical  uncontrolled 
existing  source  such  as  a  large 
commercial  EO  sterilization  and 
fumigation  operation  using  68.000  kg/\T 
(75  ton/yr)  of  EO  would  be  about 
$310,000  for  controlling  the  sterilization 
chamber  vent  emissions  and  about 
$270,000  for  controlling  the  aeration 
room  vent  emissions.  The  annucdized 
cost  incurred  by  this  typical  source  to 
operate  the  control  devices  would  be 
about  $100,000  to  control  the 
sterilization  chamber  vent  emissions 
and  about  $74,000  to  control  the 
aeration  room  vent  emissions. 

F.  Economic  Impacts 

The  analysis  of  economic  impacts 
indicated  that  the  commercial  EO 
sterilization  and  fumigation  facilities 
subject  to  these  proposed  standards 
would  not  experience  significant 
economic  impacts.  Due  to  OSHA 
requirements  limiting  worker  exposure 
and  existing  State  regulations,  the 
industry  trend  is  toward  increased 
control  of  EO  emissions,  thus,  the  level 
of  control  required  by  these  standards 
is,  in  many  cases,  already  in  place. 

The  proposed  standards  will  have  the 
potential  to  affect  many  contract 
sterilizers  in  two  ways.  First,  because 
sterilization  is  nearly  the  entire 
"product"  for  contract  sterilizers,  the 
proposed  standards  will  probably  cause 
a  more  pronounced  increase  in  contract 
sterilizers'  production  costs  as 
compared  to  the  cost  increase  for  other 
facilities  affected  by  the  standards. 
However,  the  proposed  standards  will 
likely  also  result  in  an  increased 
demand  for  contract  sterilization 
services.  Because  contract  sterilizers  on 
average  have  larger  chambers  than  the 


other  industry  groups  and  use  more  EO, 
the  per-unit  cost  of  the  proposed 
standards  is  lower  for  contract 
sterilizers  than  for  the  other  groups.  The 
contract  sterilizers'  lower  per-unit 
control  costs  are  therefore,  expected  to 
result  in  additional  business  if  firms  in 
the  other  affected  industries  switch  from 
in-house  sterilization  to  contract 
sterilization. 

The  controls  required  under  the 
proposed  standards  will  increase 
sterilization  costs  in  the  other  affected 
industry  groups.  However,  sterilization 
costs  are  generally  very  small  relative  to 
the  total  cost  of  producing  sterilized 
products  in  these  industries. 
Consequently,  the  proposed  standards 
will  not  significantly  increase 
production  costs  for  most  medical 
device  suppUers,  other  health-related 
manufacturers,  spice  manufacturers,  or 
pharmaceutical  manufacturers.  Some 
facilities  may  choose  to  switch  from  in- 
house  to  contract  sterihzation  to  avoid 
any  direct  regulatory  impacts. 

VL  Rationale 

This  section  describes  the  decisions 
made  by  the  Administrator  to  select  the 
proposed  standards. 

A.  Selection  of  Pollutants  and  Source 
Category  for  Control 

Section  112(c)(1)  as  amended 
authorizes  the  Administrator  to  publish 
a  hst  of  all  categories  and  subcategories 
of  major  sources  and  area  sources  of  the 
HAP  listed  in  section  112(b).  ethylene 
oxide  is  one  of  these  listed  HAP.  For  the 
categories  and  subcategories  the 
Administrator  lists,  emission  standards 
are  to  be  established  pursuant  to  section 
112(d). 

A  list  of  source  categories  to  be 
regulated  was  published  on  June  16, 
1992  (57  FR  31576).  Both  major  and  area 
commercial  EO  sterilization  and 
fumigation  sources  were  listed. 

B.  Selection  of  Emission  Points  To  Be 
Covered  by  the  Standards 

For  EO  commercial  sterilization  and 
fumigation  operations,  the  source 
consists  of  three  emission  points.  The 
standards  address  all  three  of  these 
emissions  points,  which  are:  (1)  The 
sterilization  chamber  vent  (i.e.,  the  vent 
of  the  vacuum  pump  gas/liquid 
separator),  (2)  the  chamber  exhaust  vent, 
and  (3)  the  aeration  room  vent. 

A  component  of  the  sterilization 
chamber  vent  at  some  EO  commercial 
sterilization  and  fumigation  operations 
is  a  once-through,  water-ring  vacuum 
pump  that  results  in  EO  emissions  from 
wastewater.  The  use  of  a  closed-loop, 
recirculating  vacuum  pump  drain,  a 
technology  used  at  many  EO 
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conunercial  sterilization  and  fumigation 
operations,  would  eliminate  these  EO 
drain  emissions  (i.e..  the  EO  that  would 
be  emitted  via  the  drain  would  instead 
be  emitted  via  the  sterili7.ation  chamber 
vent).  Thus,  to  prevent  these  wastewater 
emissions,  the  Agency  is  including  any 
emissions  from  a  vacuum  pump  drain  as 
emissions  from  the  sterilization 
chamber  vent. 

C.  Selection  of  the  Basis  and  Le\'el  of 
Proposed  Standards  for  Major  Sources 

1   New  Source  MACT  Floor 
Determination 

The  foUovnng  discussion  presents  the 
Agency's  determination  of  the  MACT 
floor  for  each  of  the  three  source  types 
at  new  major  source  commercial  EO 
steribzation  and  fumigation  operations. 
Additional  information  on  this  analysis 
is  found  In  the  docket  for  this 
rulemaking. 

a.  Sterilization  chamber  wnt.  The 
greatest  sterilization  chamber  vent 
emission  reduction  by  similar  existing 
sources  is  the  reduction  of  99  percent  of 
emissions.  Therefore,  this  emissions 
reduction  comprises  the  M.^CT  floor  for 
new  commercial  EO  sterilization  and 
fumigation  operations. 

b.  Chamber  exhaust  wnt.  It  is 
possible  that  chamber  exhaust  vent 
emissions  could  be  controlled  with 
existing  technology.  However,  despite 
the  presence  of  regulations  in  some 
States  (e.g.,  CaUfomia)  that  require 
emission  reductions  from  this  emission 
source,  the  EPA's  database  does  not 
contain  any  existing  chamber  exhaust 
vents  that  are  routed  to  a  control  device. 
Therefore,  the  MACT  floor  for  new 
source  chamber  exhaust  vents  requires 
no  reduction  in  emissions  from  these 
vents.  However,  to  ensure  that  the 
current  amount  of  EO  being  evacuated 
via  the  sterilization  pump  continues  to 
be  routed  to  a  control  device  rather  than 
exhausted  via  an  uncontrolled  vent,  the 
Agency  is  incorporating  a 
concentration-based  limit  on  emissions 


from  chamber  exhaust  vents.  The  new 
source  MACT  floor  for  chamber  exhaust 
vents  is  a  concentration  limit  of  5,300 
ppmv  Because  this  floor  maintains  the 
"status  quo"  for  emissions  from  the 
chamber  exhaust  vent,  and  does  not 
reqmre  the  use  of  any  control 
technologies,  the  Administrator 
determ.ined  that  the  use  of  this  hmit 
does  not  constitute  measures  beyond  the 
MACT  floor  for  these  sources.  The  EPA 
is  soliciting  comments  and  data 
regarding  demonstrated  control 
technologies  for  this  source 

c.  Aeration  room  vent.  The  best 
controlled  aeration  room  vent  at  a 
similar  source  utilizes  control 
technologies  that  reduce  emissions  to  1 
ppmv  at  most.  This  level  of  control 
therefore  comprises  the  MACT  floor  for 
aeration  room  vents  at  new  commercial 
EO  steribzation  and  fumigation 
operations. 

2.  Existing  Source  MACT  Floor 
E)*!termination 

The  following  discussion  presents  the 
Agenc>'s  analysis  that  led  to  the 
determination  of  MACT  floors  for  each 
of  the  three  source  tvpes  at  existing 
commercial  EO  steribzation  and 
fumigation  operations.  Additional 
information  on  this  analysis  is  found  in 
the  docket  for  this  rulemaking. 

a.  Sterilization  chamt>er  vent.  In  the 
EPA's  commercial  sterilization  data 
base,  24  of  47  major  source  facibties  (51 
percent)  have  control  devices  (catalytic 
oxidizers  and  acid-water  scrubbers)  for 
their  steribzation  chamber  vent 
emissions  that  achieve  an  emissions 
reduction  of  99  percent.  These  control 
devices  are  used  across  a  range  of 
industry  categories  and  for  a  wide  range 
of  facibty  sizes  (from  3.7  m'  to  280  m* 
(130  ft'  to  10,000  f^')  cumulative 
chamber  size).  No  control  devices 
capable  of  achieving  greater  emission 
reductions  were  found.  Therefore,  a  99- 
percent  reduction  was  selected  as  the 
MACT  floor  for  these  existing  emissions 
sources. 


b.  Chamber  exhaust  vent.  As  is  the 
case  for  the  new  source  MACT  floor, 
there  are  no  existing  chamber  exhaust 
vents  routed  to  a  control  device. 
Therefore  the  MACT  floor  for  existing 
source  chamber  exhaust  vents  requires 
no  reduction  in  emissions  from  these 
vents.  However,  to  ensure  that  the 
current  amount  of  EO  being  evacuated 
v-ia  the  steribzation  pump  continues  to 
be  routed  to  a  control  device  rather  than 
exhausted  na  an  uncontrolled  vent,  the 
Agency  is  Incorporating  a 
concentration-based  limit  on  emissions 
from  chamber  exhaust  vents.  The 
existing  source  MACT  floor  for  chamber 
exhaust  vents  is  therefore  a 
concentration  limit  of  5,300  ppmv. 
Because  this  floor  maintains  tlie  "status 
quo"  for  emissions  from  the  chamber 
exhaust  vent,  and  does  not  require  the 
use  of  any  control  technologies,  the 
Administrator  determined  that  the  use 
of  this  limit  does  not  constitute 
measures  beyond  the  MACT  floor  for 
these  sources. 

c.  Aeration  room  wnt.  There  are 
approximately  16  major  sources  (34 
percent)  known  to  have  controlled 
aeration  room  vent  emissions  The 
MACT  floor  for  aeration  room  vents  at 
existing  commercial  EO  steribzation 
and  fumigation  operations  using  9,070 
kg  ( 1 0  ton)  or  more  of  EO  in  a 
consecutive  12-months  is  therefore  a 
reduction  of  emissions  to  a  maximum 
concentration  of  1  ppmv. 

3  Development  of  Regulatory 
Alternatives 

a.  New  sources  The  regulatory 
alternatives  developed  for  new  major 
sources  incorporate  the  regulatory 
approaches  descnbed  in  section  VC.  of 
this  preamble  as  well  as  the  MACT 
floors  discussed  above  In  addition, 
these  alternatives  incorporate 
technologies  that  achieve  an  emission 
reduction  beyond  that  of  the  MACT 
floors.  These  regulatory  alternatives  are 
listed  in  Table  2. 


Table  2.— Major  Source  Reguu^tory  Altermatives  for  New  and  Existing  Sources 


Re©,  alt 


A 
8' 


Contra*  tevels 


Stenluef  vent 


^99  pefcent  mass   reduc- 

tKXl. 

>99  percent  mass  fBduc- 
t)on. 


Aeration  room  vent 


<i  ppmv  outJet  cooceotra- 

boo 
<i  ppmv  ouOel  concentra- 

t)00. 


Chamber  exhaust  vent 


I  Emission  re- 
duction. Mg/ 
yr  (torv^f) 


>99  percent  mass  reduc- 
t>on. 

«:5.300  ppnw  outlet  con- 
centration 


830 
(910) 

800 
(880) 


Annual  cost. 
SMM 


Cost  ettec- 
tiveness.  & 
Mg  (Slon) 


S.5 


6.600 
(6.000) 
5.4O0 
(4,900) 


•RegUatofy  Alternative  8  represents  the  MACT  floor  tor  exsting  sources  as  we«  as  the  best  controtted  simrtar  source  (i.e..  MACT)  tor  new 
sources. 


The  nationwide  emission  reduction  and 
cost  data  in  Table  2  are  based  on 
existing  sources. 


( 1 )  Regulatory  alternative  A 
Regulatory  alternative  A  represents  the 
most  stringent  reduction  in  emissions  of 


EO  from  new  commercial  EO 
steribzation  and  fumigation  of  major 
sources.  This  alternative  wx)uld  require 
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the  installation  of  control  devices  on  all 
tliree  emission  sources — the  sterilization 
chamber  vent,  chamber  exhaust  vent, 
and  aeration  room  vent.  The  control 
devices  would  be  required  to  achieve  an 
emission  reduction  of  99  percent  (1 
ppmv  maximum  emissions  limit  for 
aeration  room  vents).  As  discussed  in 
the  MACT  floor  analysis,  the  Agency  is 
unaware  of  any  demonstrated  controls 
in  use  on  a  chamber  exhaust  vent. 
However,  for  purpose  of  this  analysis,  a 
model  control  de\-ice  was  evaluated. 

(2)  Regulatory  alternative  B.  This 
regulatory  alternative  reflects  the 
application  of  MACT  floor  controls  on 
the  three  emissions  sources.  Regulatory 
alternative  B  represents  a  reduction  in 
emissions  of  EO  from  new  commercial 
EO  sterilization  and  fumigation  sources 
that  is  less  stringent  than  regulatory 
alternative  A.  The  difference  is  that 
instead  of  reducing  emissions  from  the 
chamber  exhaust  vent,  the  owner  or 
operator  would  be  required  to  not 
exceed  "status  quo"  emissions. 

(3)  Selected  regulatory  alternative.  In 
determming  MACT.  the  EPA  evaluated 
the  emission  reductions,  costs, 
economic  impacts,  and  other 
environmental  and  energy  impacts  of 
the  M.^CT  floor  control  level  and  the 
levels  of  control  more  stringent  than  the 
floor.  Based  on  the  provisions  of  section 
112(d)(2)  of  the  amended  Act.  the 
Administrator  selected  regulatory 
alternative  B  as  the  basis  for  today's 
proposed  standards  for  new  sources.  In 
the  case  of  the  sterilization  chamber  and 
aeration  room  vents,  the  Agency  is 
unaware  of  a  technology  that  achieves  a 
demonstrated  emissions  reduction 
beyond  the  MACT  floor  controls.  For 
chamber  exhaust  vents,  the  high  costs 
coupled  with  the  relatively  low 
emissions  reduction  associated  with 
controlling  the  existing  sources  (more 
than  540,000  per  Mg)  indicates  that 
requiring  this  level  of  control  would 
also  impose  overly-burdensome  costs  on 
new  sources  and  would  be  inconsistent 


with  §  112(d)  of  the  Act  where  the 
Administrator  is  required  to  consider 
the  costs  of  any  controls  beyond  the 
MACT  floor. 

b.  Existing  sources.  Regulatory 
alternatives  were  also  developed  for 
existing  commercial  EO  sterilization 
and  fumigation  operations.  These 
regulatory  alternatives  are  listed  in 
Table  2  and  are  identical  to  the 
regulatory  alternatives  developed  for 
new  sources.  As  with  new  sources, 
these  regulatory  alternatives  reflect  the 
application  of  the  MACT  floor  controls 
to  these  major  sources  as  well  as  the 
application  of  control  technologies  more 
stringent  than  the  MACT  floor. 

(1)  Regulatory  alternative  A. 
Regulatory  alternative  A  represents  the 
most  stringent  reduction  in  emissions  of 
EO  from  commercial  EO  sterilization 
and  fumigation  major  sources.  This 
alternative  would  require  the 
Installation  of  control  devices  on  all 
three  emission  points — the  sterilization 
chamber  vents,  chamber  exhaust  vents, 
and  aeration  room  vents — at  all  major 
source  commercial  EO  sterilization  and 
fumigation  operations.  The  control 
devices  would  be  required  to  achieve  an 
emission  reduction  of  99  percent  (1 
ppmv  emissions  limit  for  aeration  room 
vents). 

(2)  Regulatory  alternative  B. 
Regulatory  alternative  B  represents  a 
reduction  in  emissions  of  EO  from 
commercial  EO  sterilization  and 
fumigation  sources  that  is  less  stringent 
than  regulatory  alternative  A.  This 
alternative  represents  the  MACT  floor 
for  existing  major  sources. 

(3)  Selected  regulatory  alternative.  As 
with  the  determination  of  MACT  for 
new  sources,  the  EPA  evaluated  the 
emission  reductions,  costs,  economic 
impacts,  and  other  envirormiental  and 
energy  impacts  of  the  MACT  floor 
control  level  and  the  levels  of  control 
more  stringent  than  the  floor.  Based  on 
the  provisions  of  section  1 12(d)(2)  of  the 
amended  Act.  the  Administrator 


selected  regulatory  alternative  B  as  the 
basis  for  tcxiay's  proposed  standards  for 
existing  sources.  The  incremental  cost 
effectiveness  of  moving  from  regulatory 
ahemative  B  to  regulatory  alternative  A 
is  $40,000  per  Mg.  The  Administrator 
determined  that  this  additional  burden 
was  excessive  given  the  relatively  low 
additional  emission  reduction  achieved 
by  the  more  stringent  alternative. 
Regulatory  alternative  B  therefore 
provides  MACT-level  controls  while  not 
imposing  overly  burdensome  costs  on 
the  regulated  community. 

D.  Selection  of  the  Basis  and  Level  of 
Proposed  Standards  for  Area  Sources 

In  developing  standards  for  area 
sources,  the  Administrator  first 
determined  that  area  sources  using  less 
than  907  kg/\T  (1  ton)  would  not  be 
required  to  control  emissions  from  any 
of  the  emissions  points.  The 
Administrator  based  this  decision  on  a 
number  of  factors  discussed  herein 
including  the  low  emissions  of  sources 
below  this  cutoff  (1.5  percent  of 
nationwide  emissions  or  approximately 
14  Mg/yr  (15  ton/vT)  of  EO)  and  the  high 
cost  effectiveness  (more  than  SSO.OOO 
per  Mg)  that  is  anticipated  if  just  the 
emissions  from  the  sterilization 
chamber  vent  were  controlled  at  a  99- 
percent  reduction  limit.  The  data 
represent  an  increasing  cost 
effectiveness  at  facilities  using  smaller 
quantities  of  EO.  Because  of  these 
analyses,  the  Administrator  decided  not 
to  regulate  facihties  using  less  than  907 
kg/yT(l  ton/>T)ofEO. 

For  area  sources  using  907  kg/vT  (1 
ton/>T)  of  EO  or  more,  the  Agency 
evaluated  MACT  as  the  bases  for 
regulations  of  new  and  existing  sources. 
For  new  area  sources,  GACT  was  also 
evaluated  as  a  basis  for  the  standards. 
The  potential  approaches  and 
corresponding  levels  of  control  for  new 
and  existing  sources  are  shown  in  Table 
3. 


Tabi^  3.— Potential  Regulatory  Approaches  and  Control  Limits  Examined  by  the  Agency  for  New  and 

Existing  Area  Sources 


Control  limits 

Emissions  point 

New  area  sources 

Existing  area  sources 

GACT 

MACT  floor 

MACT  floor 

Sterilization  c^amt>ef  vent  

Chamber  exh.ausf  vent  

99%  emission  reduction  .... 
5,300  ppmv  emission  limit  . 
No  controls  required  

99%  emission  reduction  .... 
5.300  ppmv  emission  limit  . 
1  ppmv  emission  limit  

99%  emission  reduction. 
5.300  ppmv  emission  limit. 

Aeration  room  vent  

No  controls  required. 

J .  New  Area  Sources 

As  shown  in  table  3,  the  best 
performing  area  source  (i.e..  new  source 


MACT  floor)  reduces  emissions  from  the 
sterilization  chamber  vent  by  99 
percent,  does  not  control  emissions 


from  the  chamber  exhaust  vent  but 
would  prevent  increases  in  emissions 
from  this  vent  by  requiring  an  emissions 
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limit  of  5,300  ppmv,  and  reduces 
emissions  from  the  aeration  room  vent 
to  a  maximum  of  1  ppmv.  Because 
impact  data  for  existing  area  sources 
indicate  an  incremental  cost 
effectiveness  of  over  $1 1G,000/Mg 
(SlOO.OOO/ton)  associated  with  requiring 
controls  on  aeration  room  vents  for  area 
sources,  the  Administrator  rejected 
MACT  as  a  basis  for  the  new  area  source 
standards.  The  Administrator  employed 
her  authority  under  section  112(f)  of  the 
Act  to  base  the  standards  for  new  area 
sources  on  GACTT. 

As  shovs-n  in  table  3,  GACTT  for  new 
area  sources  results  in  a  99  percent 
reduction  in  emissions  from  the 
sterilization  chamber  vent,  an  emissions 
limit  of  5,300  ppmv  for  emissions  from 
the  chamber  exhaust  vent,  and  no 
control  for  emissions  from  the  aeration 
room  vent.  These  requirements  would 
result  in  a  nationwide  cost  effectiveness 
of  $10,900  per  Mg  ($9,900  per  ton)  for 
existing  area  sources.  Based  on  these 
data  from  existing  sources,  the 
Administrator  determined  that  the 
projected  costs  of  compliance  of 
requiring  these  controls  for  new  sources 
was  justified  given  the  anticipated 
reductions  in  emissions. 

2.  Existing  Area  Sources 

The  following  discussion  presents  the 
Agency's  analysis  that  led  to  the 
determination  of  MACT  floors  for  each 
of  the  three  source  types  at  existing  area 
source  commercial  EO  sterilization  and 
fumigation  operations. 

a.  Sterilization  chamber  vent.  In  the 
EPA's  commercial  sterihzation  data 
base,  8  of  67  area  source  facilities  (12 
percent)  using  907  kg/yT  (1  ton/yr)  or 
more  of  EO  have  control  devices 
(cataly-tic  oxidizers  and  acid-water 
scrubbers)  for  their  sterilization 
chamber  vent  emissions  that  achieve  an 
emissions  reduction  of  99  percent.  No 
devices  were  found  which  exceed  this 


level  of  control.  Therefore,  a  99-percent 
reduction  was  selected  as  the  MACT 
floor  for  these  vents  at  existing  area 
source  commercial  EO  sterilization  and 
fumigation  operations. 

b.  Chamber  exhaust  vent.  As  is  the 
case  for  the  major  source  MACT  floor  at 
existing  sources,  there  are  no  existing 
chamber  exhaust  vents  routed  to  a 
control  device.  Therefore  the  M^CT 
floor  for  existing  area  source  chamber 
exhaust  vents  requires  no  reduction  in 
emissions  from  these  vents.  However,  to 
ensure  that  the  current  amount  of  EO 
being  evacuated  via  the  sterilization 
pump  continues  to  be  routed  to  a 
control  device  rather  than  exhausted  via 
an  uncontrolled  vent,  the  Agency  is 
incorporating  a  concentration-based 
limit  on  emissions  from  chamber 
exhaust  vents.  The  existing  area  source 
MA  err  floor  for  chamber  exhaust  vents 
is  therefore  a  concentration  limit  of 
5,300  ppmv.  Because  this  floor 
maintains  the  "status  quo"  for 
emissions  from  the  chamber  exhaust 
vent,  and  does  not  require  the  use  of  any 
control  technologies,  the  Administrator 
determined  that  the  use  of  this  limit 
does  not  constitute  measures  beyond  the 
MACT  floor  for  these  sources. 

c.  Aeration  room  vent.  There  are  2  of 
68  area  sources  (3  percent)  using  907  kg/ 
yr  (1  ton/\T)  or  more  of  EO  known  to 
have  controlled  aeration  room  vent 
emissions.  When  the  emissions 
reduction  of  the  best  performing  12 
percent  of  these  existing  area  sources  is 
averaged,  a  25  percent  control  efficiency 
would  be  required.  Because  this  25 
percent  emissions  reduction  does  not 
correspond  to  any  known  control 
technology,  the  median  (94th  percentile) 
of  the  best  performing  12  percent 
control  technology  was  used  to 
determine  the  MACT  floor.  This  median 
source  is  uncontrolled.  Therefore,  the 
MACT  floor  for  aeration  room  vents  at 


existing  area  source  commercial  EO 
sterilization  and  fumigation  operations 
is  no  control. 

d.  Selected  basis.  The  Administrator 
determined  that  there  was  no 
justification  to  reject  MACT  as  the  basis 
for  regulating  existing  area  sources.  In 
making  this  decision,  the  Administrator 
noted  that  if  additional  data  were  made 
available  to  the  Agency  showing  a 
controlled  MACT  floor  for  aeration 
room  vents,  there  could  be  sufficient 
justification  to  reject  MACT.  Such  a 
decision  would  be  based  on  the  high 
cost  effectiveness  coupled  with  the 
relatively  low  emissions  reduction 
associated  with  controlling  aeration 
room  vents. 

In  making  the  decision  to  base  the 
standards  for  existing  area  sources  on 
MA(ZT,  the  Administrator  also  noted 
that  the  Agency  would  be  required  to 
perform  a  residual  risk  analysis  under 
section  112(fl  of  the  Act.  The 
Administrator  requests  comment  on  the 
weight  that  this  requirement  (to  perform 
a  residual  risk  analysis)  should  carry  in 
determining  the  basis  for  area  source 
standards.  For  example,  where  MACT 
and  GACT  would  require  the  same  level 
of  control  (as  in  this  case),  is  it 
permissible  to  call  the  standard  GACT 
for  area  sources  in  order  to  exempt  those 
sources  from  the  requirements  of  112(f)? 

3.  Development  of  Regulatory 
Alternatives  for  Existing  Area  Sources 

The  regulator*'  alternatives  developed 
for  existing  area  sources  incorporate  the 
regulatory  approaches  and  MACT  floors 
described  in  section  V.D.  of  this 
preamble.  In  addition,  these  alternatives 
incorporate  technologies  that  achieve  an 
emission  reduction  beyond  that  of  the 
MACT  floors.  These  regulatory 
alternatives  and  their  nationwide 
emission  reduction  and  cost  impacts  are 
listed  in  table  4. 


Table  4.— Area  Source  Regulmory  Alternatives  for  Existing  Sources. 


Reg.  Alt. 

Control  levels 

Emission  re- 
duction. Mg/ 
yr  (ton/yr) 

Annua!  cost, 
SMM 

Cost  ettec- 
tiveness,  S/ 
Mg  (S/ton) 

Sterilizer  vent 

Aeration  room  vent 

Chamt)er  exhaust  vent 

A 
B 

>99  percent  mass  reduc- 
tion. 

>99  percent  mass  reduc- 
tion. 

>99  percent  mass  reduc- 
tion. 

<1  ppmv  outlet  concentra- 
tion. 

<1  ppmv  outlet  concentra- 
tion. 

No  control  

>9g  percent  mass  reduc- 
tion. 

<5,300  ppmv  outlet  con- 
centration. 

<5.300  ppmv  outlet  con- 
centration. 

206 
(227) 
(222) 

193 

(213) 

4.3 

3!b 

20,900 
(19,000) 

15,000 
(14,000) 

10,900 

(9,900) 

C 

2.1 

a.  Regulatory-  alternative  A. 
Regulatory  alternative  A  represents  the 
most  stringent  reduction  in  emissions  of 
EO  from  existing  commercial  EO 
sterilization  and  fumigation  area 
sources.  This  alternative  would  require 


the  installation  of  control  devices  on  all 
three  emission  sources — the  sterilization 
chamber  vent,  chamber  exhaust  vent, 
and  aeration  room  vent.  The  control 
devices  would  be  required  to  achieve  an 
emission  reduction  of  99  percent  (1 


ppmv  maximum  emissions  limit  for 
aeration  room  vents).  As  discussed  in 
the  MACT  floor  analysis  for  these  area 
sources,  the  Agency  is  unaware  of  any 
demonstrated  controls  in  use  on  a 
chrmber  exhaust  vent.  However,  for 
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purpose  of  this  analysis,  a  model  control 
device  was  evaluated. 

b.  Rt'gvlaton,'  alternatiw  B.  This 
regulatory  alternative  reflects  the 
installation  of  control  devices  on  two  of 
the  emission  sources — the  sterilization 
chamber  vent  and  aeration  room  vent. 
Tbe  control  devices  would  be  required 
to  achieve  an  emission  reduction  of  99 
percent  (1  ppmv  maximum  emissions 
limit  for  aeration  room  vents).  No 
controls  would  be  required  for  the 
chamber  e.xhaust  vents,  however 
increases  in  these  emissions  would  be 
disallowed  by  the  use  of  an  emissions 
cap  of  5,300  ppmv. 

c.  Regulatory  alternative  C.  This 
regulatory  aUemative  reflects  the 
application  of  KtACT  floor  controls  on 
the  three  emissions  sources.  Control 
devices  would  only  be  required  for  the 
sterihzation  chamber  vent.  No  controls 
would  be  required  for  the  chamber 
exhaust  vent  or  aeration  room  vent, 
however  increases  in  emissions  from  the 
chamber  exhaust  vent  would  be 
disallowed  by  the  use  of  an  emissions 
cap  of  5,300  ppmv. 

d.  Selected  regulatory  ahematiw.  In 
determining  M.ACT  for  existing  area 
sources,  the  EPA  evaluated  the  emission 
reductions,  costs,  economic  LmfMCts, 
and  other  environmental  and  energy 
impacts  of  the  M^ACT  floor  control  level 
and  the  levels  of  control  more  stringent 
than  the  floor.  Based  on  the  provisions 
of  section  112(d)(2)  of  the  amended  Act, 
the  Administrator  selected  regulatory 
alternative  C  as  the  basis  for  today's 
proposed  standards  for  existing  sources. 
Although  the  cost  effectiveness  for 
MACT  is  relatively  high,  in  this  case  the 
MACT  approach  was  not  rejected  In 
favor  of  GACT  because  of  the  high 
toxicity  of  EO;  one  pound  of  EO  is 
roughly  equivalent  in  cancer  potency  to 
15  pounds  of  benzene.  In  addition  to 
being  a  probable  carcinogen,  EO  is  also 
associated  with  severe  noncancer  health 
effects. 

In  the  case  of  the  sterilization 
chamber  vents,  the  Agency  is  unaware 
of  a  technology  that  achieves  a 
demonstrated  emissions  reduction 
beyond  the  MACT  floor  controls.  For 
aeration  room  and  chamber  exhaust 
vents,  the  high  costs  of  requiring 
controls  for  these  vents  are  overly 
burdensome  (more  than  $110,000  per 
Mg  ($100,000  per  ton)  incremental  cost 
effectiveness  associated  with  the  control 
of  aeration  room  vents  under  the  next 
most  stringent  Regulatory  Alternative). 
These  high  costs,  coupled  with  the 
relatively  low  emissions  reduction 
associated  with  controlling  these  vents, 
are  mconsistent  with  section  112(d)  of 
the  Act  where  the  Administrator  is 


required  to  consider  the  costs  of  any 
controls  beyond  the  MACT  floor. 

E.  Selection  of  the  Format  of  the 
Proposed  Standards 

I .  Alternath-e  Formats  Considered 

Consistent  with  section  112(d)(2)  of 
the  amended  Act,  the  EPA  considered 
performance-based  formats  for  the 
standards.  The  Agency  also  considered 
alternative  formats  for  the  three 
emissions  sources  addressed  in  today's 
proposed  regulation. 

a.  Sterilization  chamber  vent 
emissions.  Two  formats  consisting  of 
concentration  limits  and  percent 
reduction  (efficiency)  were  considered 
for  regulating  emissions  from  the 
sterilization  chamber  vent.  These 
formats  addressed  the  var^-ing  EO 
concentrations  and  air  flow  rate 
characteristics  associated  with  these 
batch  sterilization  and  fumigation 
operations. 

(1)  Concentration  limit  format. 
Standards  bcised  on  a  specified  EO 
concentration  at  the  control  device 
outlet  (e.g.,  outlet  concentration 
requirement)  are  desirable  because  they 
require  measurement  at  only  one  point 
in  the  process.  However,  outlet 
concentration  was  deemed  to  be  an 
inferior  format  for  the  sterilization  vent 
standard  because  outlet  concentration 
alone  is  not  a  direct  measure  of  the 
performance  of  the  control  devices  used 
by  this  industry  for  control  of  this  vent. 
Outlet  concentration  depends  on  the 
inlet  concentration  and  flow  rate  of  air 
through  the  control  device.  Because 
these  are  batch  operations,  the  inlet 
concentrations  and  the  flow  rates  may 
vary  significantly  during  the 
sterilization  cycle. 

Another  reason  a  concentration 
format  was  not  chosen  for  sterilization 
vent  emissions  is  that  the  EPA  lacks 
sufficient  test  data  to  establish  a 
credible  concentration  limit  that  could 
be  met  by  the  industry  as  a  whole  and 
that  would  represent  equivalent  levels 
of  control  by  ail  sources.  The  EPA  could 
calculate  a  nationwide  (or  even  plant- 
specific)  concentration  limit  based  on 
standard  sterilization  parameters,  but 
(as  discussed  below)  such  a  Umit  would 
have  to  be  based  on  an  assumed  control 
device  efficiency.  Because  the  purpose 
of  the  outlet  concentration  standard 
format  is  to  be  a  rehable  indicator  of 
control  device  efficiency,  this  method  is 
inferior  to  other  methods. 

(2)  Percent  reduction  format.  The  EPA 
also  considered  a  percent  reduction 
format  for  the  sterilization  chamber  vent 
standard.  Although  other  methods  of 
assessing  percent  reduction  were 
considered  (notably  the  comparison  of 


inlet  and  outlet  concentrations),  the 
Agency  determined  that  a  mass-based 
reduction  measurement  of  efficiency 
was  the  most  effective  for  sterilization 
chamber  vent  emissions.  This  format 
was  the  only  alternative  that  was 
feasible  given  the  variable  operating 
conditions  of  these  batch  operations. 
This  mass-based  measurement  involves 
a  compliance  test  where  the  outlet  EO 
concentration  and  gas  flowrate  are 
measured  in  order  to  calculate  the  mass 
of  EO  at  the  outlet. 

Additionally,  the  inlet  mass  is 
determined  through  the  measurement  of 
the  flowrate  and  concentration  or  by 
knowing  the  amount  of  EO  charged  to 
the  chamber  and  chamber  operating 
conditions. 

b.  Chamber  exhaust  vent  emissions. 
Two  formats  consisting  of  concentration 
limits  and  emission  calculation  vrare 
considered  for  regulating  emissions 
from  chamber  exhaust  vents, 

(1)  Concentration  limit  format.  A 
format  based  on  a  specified  EO 
concentration  in  the  sterilization 
chamber  immediately  prior  to  activating 
the  chamber  exhaust  would  be  desirable 
because  it  requires  measurement  at  only 
one  point  in  the  process  and  continuoxis 
monitoring  of  compliance  is  possible. 
Owners  or  operators  of  commercial  EO 
sterilization  and  fumigation  facilities 
could  easily  monitor  this  concentration 
and  reduce  the  EO  concentration  inside 
the  sterilization  chamber  below  this 
level  by  performing  air  wash  cycles  as 
needed  (the  exhaust  from  these  air  wash 
cycles  would  exit  via  the  sterihzation 
chamber  vent  and  would  be  considered 
to  be  emissions  from  the  sterilization 
chamber  vent  emission  point). 

(2)  Emissions  calculation  format. 
During  the  development  of  these 
NESHAP,  the  Agency  developed 
calculations  that  could  be  used  to 
estimate  chamber  exhaust  vent 
emissions.  The  Agency  used  actual  test 
data  as  well  as  hypothetical  situations  to 
calculate  the  concentrations  of  EO 
remaining  in  the  sterihzation  chamber 
after  a  certain  number  of  air  washes. 
These  calculations  assiuned  that  EO 
behaved  as  an  ideal  gas  and  that  a 
reasonable  number  of  air  wash  chamber 
evacuations  were  performed  (reasonable 
being  dependent  upon  the  type  of 
sterilant  gas  and  the  product  being 
sterilized).  The  concentrations  of  EO 
emitted  from  the  chamber  exhaust  vent 
were  consistently  found  to  be  less  than 

2  percent  of  the  original  concentration 
of  EO  charged  to  the  chamber  when  this 
reasonable  number  of  air  evacuations 
was  performed.  The  Agency  used  these 
data  to  develop  a  regulatory  format 
whereby  an  owner  or  operator  of  a 
commercial  EO  sterilization  and 
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fumigation  operation  could  meet  the 
chamber  exhaust  standard  by 
performing  the  calculated  number  of 
chamber  evacuations  before  engaging 
the  chamber  exhaust.  Additional 
information  on  the  development  of  this 
format  is  found  in  the  docket  for  this 
rulemaking. 

1  hf  \gency  noted  that  this  format 
woukl  be  sufficient  for  commercial  EO 
sterilization  and  fumigation  operations 
that  sterilized  i-milar  materials  on  a 
routine  basis.  However,  because  the 
calculated  number  of  air  evacuations  to 
be  performed  depends  on  the  materials 
to  be  sterilized,  the  Agency  believes  that 
this  format  would  not  be  realistic  for 
operations  that  sterilize  a  variety  of 
materials.  The  Agency  therefore  did  not 
select  this  format.  The  Agency  is, 
however,  soliciting  comment  on  the  use 
of  this  format  as  an  alternative  to  the 
selected  concentration-based  format  for 
commercial  EO  sterilization  and 
fumigation  operations  that  sterilize 
similar  materials  on  a  routine  basis. 

c.  Aeration  room  vent  emissions.  Two 
formats,  percent  reduction  and 
concentration  limit,  were  considered  for 
regulating  EO  emissions  from  the 
aeration  room  vent.  The  Administrator 
is  requesting  specific  comment  on  the 
format  selected  for  the  aeration  room 
vent  and  any  test  data  regarding 
emissions  from  this  vent. 

(1)  Percent  reduction  format.  As  with 
the  format  for  the  sterilization  chamber 
vent  standard,  the  EPA  considered  a 
percent  reduction  format  for  the 
standard  for  aeration  room  vents. 
However,  the  Agency  believes  that  this 
format  is  not  appropriate  because  the 
EO  concentrations  at  the  outlet  of  the 
control  device  could  theoretically  be 
below  the  limits  of  detection  for  EO  and 
might,  therefore,  inaccurately  measure 
the  efficiency  of  a  control  device. 
Aeration  room  EO  concentrations  are 
typically  20  to  30  ppmv.  Because  of 
these  low  inlet  EO  concentrations,  the 
outlet  EO  concentrations  from  a  control 
device  required  to  perform  at  the  same 
efficiency  as  a  control  device  for  the 
sterilisation  chamber  vent  emissions 
could  not  be  measured  given  the  level 
of  detection  for  EO.  The  Agency 
therefore  determined  that  this  percent 
reduction  format  was  inappropriate  for 
the  aeration  room  vent  standard. 

(2)  Concentration  limit  format  A 
concentration  format  based  on  the  EO 
concentration  at  the  control  device 
outlet  is  desirable  because  it  requires 
measurement  at  only  one  point  in  the 
process  and  continuous  monitoring  of 
compliance  is  possible.  Even  though 
outlet  concentration  was  deemed  to  be 
an  inferior  alternative  for  the 
sterilization  vent  standard,  it  is 


appropriate  for  the  aeration  room  vent 
standard  because  of  the  less  variable 
operating  conditions.  Because  the  outlet 
concentration  depends  on  the  inlet 
concentration  when  scrubbers  are  used. 
and  the  inlet  concentrations  do  not  vary 
significantly  in  the  data  available,  the 
Administrator  believes  that  an  outlet 
concentration  limit  is  an  appropriate 
format  for  this  emission  source.  This 
format  also  has  the  advantage  that  the 
concentration  limit  selected.  1  ppmv, 
approaches  the  limit  of  detection  for  EO, 
and  would  comprise  the  default  outlet 
emission  concentration  if  used  to 
determine  the  percent  emission 
reduction. 

2.  Formats  Selected 

The  percent  reduction  format,  in  the 
form  of  a  mass  reduction,  was  selected 
as  the  format  of  the  standard  for  the 
sterilization  chamber  vent  emissions. 
The  Administrator  determined  that  this 
format  was  technically  achievable  and 
provided  a  sufficient  indicator  of 
performance  while  also  not  imposing 
prohibitive  costs  on  the  owners  or 
operators  subject  to  the  standard. 

A  concentration  limit  format  was 
selected  as  the  format  of  the  standards 
for  the  chamber  exhaust  vent  and 
aeration  room  vent  emissions.  The 
Administrator  determined  that  the  use 
of  the  concentration  limit  format  for 
these  vents  would  provide  the  most 
accurate  measurement  of  the 
performance  of  the  control  devices.  The 
EO  concentrations  typically 
encountered  in  the  aeration  room  vents 
(i.e..  relatively  low  inlet  EO 
concentrations  and  outlet  EO 
concentrations  approaching  the  limits  of 
detection)  precluded  the  use  of  the 
percent  reduction  format.  In  the  case  of 
the  chamber  exhaust  vents,  the 
Administrator  determined  that  the 
variabihty  of  materials  sterilized  or 
fumigated  would  preclude  the  use  of  the 
emissions  calculation  format  for  many 
commercial  EO  sterilization  and 
fumigation  operations.  However,  as 
mentioned  previously,  the  Agency  is 
soliciting  comment  on  the  use  of  this 
format  for  chamber  exhaust  vents. 

F,  Selection  of  Compliance  and 
Performance  Testing  Provisions  and 
Monitoring  Requirements 

The  proposed  regulation  contains 
compliance  provisions  that  require 
owners  or  operators  to  conduct  an 
initial  performance  test  to  demonstrate 
compliance  with  the  proposed 
standards.  As  a  means  of  demonstrating 
compliance  with  the  sterilization 
chamber  vent  standards  following  this 
initial  performance  test,  the  owner  or 
operator  must  also  establish  source- 


specific  parameters  based  on  the  type  of 
control  device  used  at  that  operation  to 
control  emissions  from  the  sterilization 
chamber  vent.  The  Administrator 
determined  that  these  provisions  were 
necessary  to  meet  the  enhanced 
monitoring  provisions  established  in 
section  1 14(a)(3)  of  the  Act. 

The  provisions  for  enhanced 
monitoring  contained  in  the  Act  as 
amended  in  1990  give  the  Administrator 
the  authority  to  promulgate  regulations 
requiring  compliance  certifiration  and 
enhanced  monitoring  by  the  owners  or 
operators  of  all  stationary  sources. 
Consistent  with  the  legislative  history  of 
the  1990  Amendments,  the  Agency  has 
interpreted  this  new  statutory  authority 
as  linking  the  data  obtained  from 
enhanced  monitoring  and  compliance 
so  that  enhanced  monitoring  would  be 
used  to  determine  whether  compliance 
was  continuous.  The  Agencv  has 
therefore  defined  enhanced  monitoring 
as  monitoring  conducted  for  the 
purpose  of  determining  continuous 
compliance  with  emission  limitations 
and  standards.  By  requiring  the  use  of 
enhanced  monitoring,  it  will  be  possible 
to  determine  compliance  on  a 
continuous  basis.  Although  the  term 
"continuous"  generally  means  at  all 
times,  the  Agency  has  determined  that 
less  frequent  measurements  or 
determinations  of  compliance  can 
ensure  continuous  compliance.  The 
potential  variability  of  the  emissions  or 
parameters  is  a  primar>'  factor  in 
establishing  the  frequency  of 
measurements.  If  the  potential 
variability  is  high,  measurements  must 
be  done  frequently  or  even 
continuously.  If  the  potential  variability 
is  low,  measurements  may  be  done  less 
frequently  at  prescribed  intervals.  In  any 
event,  the  monitoring  must  be  capable 
of  detecting  deviations  with  sufficient 
reliability  and  timeliness  to  determine 
whether  compliance  with  applicable 
standards  is  continuous. 

1.  Sterilization  Chamber  Vent 

As  part  of  the  compliance  provisions 
of  the  proposed  regulation,  all  owners  or 
operators  of  commercial  EO  sterilization 
and  fumigation  operations  subject  to  the 
sterilization  chamber  vent  standard 
would  be  required  to  demonstrate 
compliance  with  the  99-percent 
emission  reduction  standard  through  a 
direct  calculation  of  the  emissions 
reduction.  During  this  demonstration  of 
compliance  with  the  sterilization 
chamber  vent  standard,  owners  or 
operators  of  commercial  EO  sterilization 
and  fumigation  operations  would  also 
be  required  to  establish  site-specific 
monitoring  parameters.  These  site- 
specific  parameters  depend  on  the  type 
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of  emission  control  systems  installed  at 
the  source.  CH\ners  or  operators 
cximpl>ing  with  the  sterilization 
chamber  standard  through  the  use  of 
acid-water  scrubbers  would  be  required 
to  establish  a  maximum  concentration 
of  ethylene  glycol  in  the  scrubber  liquor 
when  emissions  from  the  vent  are  in 
compliance  with  the  99- percent 
emissions  reduction  standard. 
Subsequent  operation  of  the  affected 
sterilization  source  with  an  ethylene 
glycol  concentration  in  the  scrubber 
liquor  in  excess  of  the  baseliiie  ethylene 
glycol  concentration  shall  constitute  a 
violation  of  the  sterilization  chamber 
vent  standard. 

Owners  or  operators  complying  with 
the  sterilization  chamber  standard 
through  the  use  of  catalytic  oxidation 
would  bo  required  to  establish  a 
temperature  baseline  of  the  change  in 
temperature  across  the  catalyst  bed 
when  emissions  from  the  vent  are  in 
compliance  with  the  99-percent 
emissions  reduction  standard. 
Operation  of  the  affected  sterilization 
source  during  any  period  when  the 
temperature  change  across  the  catalyst 
bed  varies  from  the  baseline 
temperature  change  in  excess  of  ±5.6°C 
(±10°F)  shall  constitute  a  violation  of 
the  sterilization  vent  standard.  Owners 
or  operators  compl>ing  with  the 
sterilization  chamber  standard  through 
the  use  of  another  control  technology 
would  be  required  to  obtain  approval 
from  the  Administrator  for  their 
monitoring  protocols. 

Once  the  parameters  to  be  monitored 
were  selected,  the  mechanism  for 
determining  the  limits  for  these 
parameters  was  investigated.  The 
Agency  considered  establishing  a 
nationwide  limit  for  these  parameters 
bul  after  consultation  with  control 
device  vendors  is  proposing  that  each 
commercial  EO  sterihzalion  and 
fumigation  operation,  during  the  initial 
compliance  demonstration,  establish 
site-specific  Umits  for  the  appropriate 
control  device.  The  Administrator 
determined  that  site-speciSc 
determination  of  these  compliance 
limits  would  address  the  variabilities  in 
operating  conditions  and  designs  of 
individual  control  devices. 

2.  Aeration  Room  Vent 

Owners  of  operators  of  commercial 
EO  sterilization  and  fumigation 
operations  subject  to  the  aeration  room 
vent  standard  would  be  required  to 
monitor  the  concentration  of  EO  being 
emitted  from  the  aeration  room  vent 
(after  any  control  device  J.  Operation  of 
the  steriiiMtion  source  in  excess  of  the 
1  ppmv  EO  concentration  limit  shall 
constitute  a  violation  of  the  aeration 


room  standard.  This  requirement 
provides  a  direct  measurement  of 
compliance  with  the  standard  and  is  In 
keeping  with  the  principles  established 
for  enhanced  monitoring. 

3.  Chamber  Exhaust  Vent 

Under  today's  proposed  regulation, 
owners  or  operators  of  commercial  EO 
sterilization  and  fumigation  operations 
sub)«H:t  to  the  chamber  exhaust  standard 
would  be  required  to  monitor  the 
concentration  of  EO  in  the  sterilization 
chamber  immediately  prior  to  the 
operation  of  the  chamber  exhaust  (i.e., 
at  the  completion  of  the  sterilization 
cycle  and  immediately  prior  to  the 
opening  of  the  chamber  door  for 
unloading  and  subsequent  loading  of 
the  chamber).  Operation  of  the  affected 
sterilization  source  in  excess  of  the 
5,300  ppmv  EO  concentration  shall 
constitute  a  violation  of  the  chamber 
exhaust  vent  standard.  This  requinnment 
provides  a  direct  measurement  of 
compliance  with  the  standard  and  is  in 
keeping  with  the  principles  established 
for  enhanced  monitoring.  Because  the 
chamber  exhaust  is  an  integral  part  of  a 
batch  operation,  true  continuous 
monitoring  of  the  vent  is  not  necessary 
In  addition,  because  of  the  nature  cf  this 
emissions  point,  the  maximum 
concentration  of  EO  that  could  be 
emitted  from  this  emission  point  would 
be  measured  during  under  this 
monitoring  approach. 

G.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

Section  1 14  of  the  amended  Act 
authorizes  the  EPA  to  require  sources  to 
monitor,  test,  keep  records,  and  make 
reports.  The  proposed  standards  would 
require  an  owner  or  operator  to  submit 
the  following  four  types  of  reports:  1. 
Initial  Notification;  2.  Notification  of 
Compliance  Status;  3.  Periodic  Reports; 
and  4.  Other  reports. 

The  purpos:  and  contents  of  each  of 
these  reports  are  descnbed  in  this 
section.  The  proposed  nde  requires  all 
reports  to  be  submitted  to  the 
■■Administrator."  The  term 
Administrator  refers  either  to  the 
Administrator  of  the  Agency,  an  Agency 
regional  office,  a  State  agency,  or  other 
entity  that  has  been  delegated  the 
authority  to  implement  this  rule.  In 
most  cases,  reports  will  be  sent  to  State 
agencies.  Addresses  are  provided  in  the 
proposed  General  Pro\isions  (subpart  A) 
of  40  CFR  part  63. 

Records  of  reported  information  and 
other  information  necessary  to 
document  comphance  with  the 
regulation  are  generally  required  to  be 
kept  for  5  years.  Recfirds  pertaining  to 
the  design  and  operation  of  the  control 


and  monitoring  equipment  must  be  kept 
for  the  life  of  the  equipment. 

J .  Initial  Notification 

The  proposed  standards  would 
require  owners  or  operators  who  are 
suiaject  to  today's  proposed  standards  to 
submit  an  Initial  Notification.  This 
report  notifies  the  agency  of 
applicability  for  existing  facilities  or  of 
construction  for  new  facilities  as 
outlined  in  §  63.5  of  the  proposed 
General  Provisions.  This  report  will 
establish  an  early  dialogue  between  the 
source  and  the  regulatory  agency, 
allowing  both  to  plan  for  compliance 
activities.  The  notice  is  due  within  45 
days  after  the  date  of  promulgation  for 
existing  sources.  For  new  sources,  it  is 
due  180  days  before  commencement  of 
construction  or  reconstruction,  or  45 
days  after  promulgation  of  today's 
proposed  rules,  whichever  is  later. 

Tne  Initial  Notification  must  include 
a  statement  as  to  whether  the  source  can 
achieve  compliance  by  the  specified 
compliance  date.  If  an  existing  source 
anticipates  a  delay  that  is  beyond  its 
control,  it  is  imfK)rtant  for  the  owner  or 
operator  to  discuss  the  problem  with  the 
regulatory  authority  as  early  as  possible. 
Pursuant  to  section  112(i)  of  the  Act,  the 
General  Provisions  contain  provisions 
for  a  1-year  compliance  extension  to  be 
granted  by  the  Administrator  on  a  case- 
by-case  basis.  This  report  will  also 
include  a  description  of  the  parameter 
monitoring  system  intended  to  be  used. 
Finally,  the  owner  or  operator  of 
commercial  EO  sterilization  and 
fumigation  operations  would  be 
required  to  include  in  this  report  the 
amount  of  EO  used  within  the  previous 
consecutive  12  months.  For  new 
sources,  this  report  would  include  the 
amoimt  of  EO  expected  to  be  used 
during  the  first  consecutive  12  months 
of  operation. 

2.  Notification  of  Compliance  Status 

The  Notification  of  Compliance  Status 
(NCS)  would  be  submitted  no  later  than 
30  days  after  the  faciHty's  initial 
performance  test.  It  contains  the 
information  necessary  to  demonstrate 
that  compliance  has  been  achieved, 
such  as  the  results  of  the  initial 
performance  test  and  the  establishment 
of  the  control  device  baseline 
monitoring  parameters.  The  submission 
of  the  performance  test  report  will  allow 
the  regulatory  authority  to  verify  that 
the  source  has  followed  the  correct 
sampling  and  analytical  procedures,  and 
has  performed  all  calculations  correctly- 
Included  in  the  performance  test 
report  submitted  with  the  NCS  would  be 
the  calculation  of  the  operating 
parameter  values  for  the  selected 
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operating  parameters  to  be  monitored. 
The  notification  must  include  the  data 
and  rationale  to  support  these  parameter 
values  as  ensuring  continuous 
compliance  with  the  emission  limits. 

3.  Periodic  Reports 

Periodic  reports  are  required  to  ensure 
that  the  standards  continue  to  be  met. 
An  exceedance  of  any'of  the  regulators- 
standards  during  any  quarter  following 
the  applicable  compliance  date  would 
require  that  a  report  of  noncompliance 
be  submitted  by  the  30th  day  following 
the  end  of  each  quarter  in  which  e.xcess 
emissions  occurred.  These  reports 
would  include  information  on  the 
violations  such  as  when  any  of  the 
monitored  operating  parameters  were 
outside  the  required  values  (e.g.,  an 
ethylene  glycol  concentration  in  excess 
of  the  baseline  ethylene  glycol 
concentration,  or  a  catalyst  bed 
temperature  below  the  baseline 
oxidation  temperature). 

4.  Other  Reports 

Therq  are  also  a  limited  number  of 
other  reports  required  under  the 
proposed  standards.  In  a  few  cases  it  is 
necessary  for  the  facility  to  provide 
information  to  the  regulatory  airthority 
shortly  before  or  after  a  specific  event. 
For  example,  notification  before  a 
performance  test  is  required  to  allow  the 
regulatory  authority  the  opportunity  to 
have  an  obser^'er  present  (as  specified  in 
the  proposed  General  Provisions  to  part 
63).  This  type  of  reporting  must  be  done 
separately  from  the  periodic  reports 
because  some  situations  require  a 
shorter  term  response  from  the 
reviewing  authority. 

Reports  of  start  of  construction, 
anticipated  and  actual  startup  dates,  and 
modifications,  as  required  under  §§  63  5 
and  63.9  of  the  General  Provisions,  are 
entered  into  the  Agency's  Aerometric 
Information  Retrieval  System  (AIRS) 
and  are  used  to  determine  whether 
emission  limits  are  being  met. 

Records  required  under  the  proposed 
standards  are  generally  required  to  be 
kept  for  5  years.  General  recordkeeping 
requirements  are  contained  in  the 
proposed  General  Provisions  under 
§  63.10(b).  These  requirements  include 
records  of  malfunctions  and 
maintenance  performed  on  the  air 
pollution  control  systems  and  the 
parameter  monitoring  systems. 
Monitoring  data  from  parameter 
monitors  will  provide  a  record  of 
compliance  with  the  emissions 
standards.  Owners  or  operators  of 
affected  facilities  who  use  less  than 
9,070  kg/>T  (10  tons/jT)  would  be 
required  to  maintain  records  of  a  12- 
month  rolling  average  of  EO  use.  These 


records  are  required  to  document  thai 
the  faciUty  is  below  the  EO  use 
applicability  threshold  for  the  aeration 
room  standard. 

H.  Operating  Permit  Program 

Under  title  V  of  the  amended  Act,  all 
sources  subject  to  standards 
promulgated  under  section  112  will  be 
required  to  obtain  an  operating  permit 
unless  otherwise  exempted.  As 
discussed  in  the  rule  establishing  the 
operating  permit  program  published  on 
July  21.  1992  (57  FR  32251).  this  new 
pennit  program  would  include  in  a 
single  document  all  of  the  emission 
limits,  monitoring,  recordkeeping,  and 
reporting  requirements  that  pertain  to  a 
single  source.  All  applicable 
requirements  of  these  standards  will 
ultimately  be  included  in  the  source's 
title  V  operating  permit.  The  permit  will 
contain  Federally  enforceable 
conditions  with  which  the  source  must 
comply.  Once  a  State's  permit  program 
has  been  approved,  each  commercial  EO 
sterilization  and  ^amigation  facihties 
within  that  State  must  apply  for  and 
obtain  an  operating  permit.  If  the  State 
where  the  facility  is  located  does  not 
have  an  approved  permitting  program, 
the  owner  or  operator  of  a  faciiiry  must 
submit  the  application  to  the  Regional 
Office.  The  addresses  for  the  Regional 
Offices  and  States  will  be  included  in 
the  proposed  General  Provisions  for  40 
CFR  part  63  standards. 

I.  Selection  of  Emission  Test  Methods 

The  proposed  test  methods  found  in 
the  regulation  have  been  developed  for 
use  with  the  proposed  standards  During 
the  development  of  these  test  methods. 
input  was  received  from  the  regulated 
commimity  and  trade  associations 
(including  the  Health  Industry 
Manufacturers  Association  (HIMA)). 
Other  information  for  these  test  methods 
was  developed  from  tests  of  existing 
commercial  EO  sterilization  and 
fumigation  operations.  Additional  input 
for  these  proposed  test  methods  was 
obtained  from  test  methods  developed 
by  States  for  their  air  pollution  control 
programs.  In  developing  these  proposed 
methods,  the  Agency  has  attempted  to 
provide  owners  or  operators  of 
commercial  EO  sterilization  and 
fumigation  fecilities  with  as  much 
flexibihty  as  possible  by  offering  several 
equivalent  methodologies  for 
determining  the  certification  and 
comphance  parameters. 

The  proposed  method  for  steriUzation 
chamber  vents  would  establish  a 
procedure  for  determining  the  efficiency 
of  the  control  device  used  to  achieve  the 
99- percent  emission  reduction  required 
by  the  proposed  standard  for  thfise 


vents.  This  method  includes 
instructions  for  detenniniDg  the  amount 
of  EO  charged  to  the  sterilization 
chamber,  remaining  in  the  chamber  after 
the  first  evacuation  cycle,  at  the  inlet  to 
the  control  device,  and  emitted  from  the 
control  device.  These  data  are  used  to 
determine  the  efficiency  of  the  control 
device  during  a  compliance  test. 

Specifications  for  replication  of  these 
methods  are  also  pro\'ided. 

Methods  are  also  provided  for 
determining  the  site-specific  monitoring 
parameters  to  be  used  in  determining 
compliance  with  the  sterilization 
chamber  vent  standard.  These  methods 
depend  on  the  tj-pe  of  control  device 
used  to  control  emissions  of  the 
sterihzation  chamber  vent  (i.e.,  acid- 
water  scrubber  or  catalytic  oxidation). 

The  proposed  methods  for  chamber 
exhaust  and  aeration  room  vents  are 
based  on  a  measurement  of  EO 
concentrations.  The  methods  for 
measuring  these  concentrations  are 
contained  in  §  7.2  of  Test  Method  18.  40 
CFR  part  60.  appendix  A. 

).  Solicitation  af  Comments 

The  Administrator  welcomes 
comments  from  interested  persons  on 
any  aspect  of  the  proposed  standards, 
and  on  any  statement  in  the  preamble  or 
the  referenced  supporting  documents. 
The  proposed  standards  were  developed 
on  the  basis  of  information  available. 
The  .Administrator  specifically  requests 
factual  information  that  may  support 
either  the  approach  taken  in  the 
proposed  standards  or  an  alternate 
approach.  To  receive  proper 
consideration,  documentation  or  data 
should  be  provided.  In  addition,  the 
Administrator  is  specifically  requesting 
factual  information  and  comments  in 
the  following  area* 

1   Selection  of  M.^CT  as  the  Basis  for 
the  Area  Source  Standards 

a.  Selection  of  Regulatory  Approach  for 
.\rea  Sources 

The  Agency  is  requesting  comment  on 
whether  the  application  of  section  112(fl 
should  be  a  factor  in  deciding  whether 
to  apply  MACT  of  GACT  to  an  area 
source  category.  In  addition,  the  .Agency 
is  requesting  data  on  the  existence  of 
controls  on  aeration  room  vents  at  area 
sources. 

b.  MACT  Floor  Determination 

The  EPA  does  not  believe  that  the 
interpretation  of  the  .MACT  floor  would 
change  the  proposed  standards  in  this 
package.  However,  the  EPA  is 
considering  more  than  one 
interpretation  of  the  statutory  language 
concerning  the  MACT  floor  for  existing 
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sources  and  is  soliciting  comment  on 
them  in  another  rulemaking.  This 
solicitation  is  being  made  in  a  reopening 
of  the  comment  period  for  the  national 
emission  standards  for  hazardous  air 
pollutants  from  the  s\Tithetic  organic 
chemical  manufacturing  industry. 
Please  refer  to  that  rulemeiking  (Docket 
No.  A-90-19)  for  further  information  or 
to  comment  on  the  issue. 

2.  Chamber  Exhaust  Vent  MACT  Floor 

It  is  possible  that  chamber  exhaust 
vent  emissions  can  be  controlled  using 
existing  technologies  such  as  acid-water 
scrubbers  or  catalvlic  oxidizers,  because 
EO  concentrations  in  this  vent  stream 
are  higher  and  exhaust  rates  are 
potentially  lower  than  in  aeration  room 
vent  streams,  which  are  controlled  at 
many  facihties.  However,  despite  the 
presence  of  State  regulations  (e.g., 
California's)  that  require  emission 
reductions  from  chamber  exhaust  vents, 
the  EPA's  database  does  not  contain  any 
existing  chamber  exhaust  vents  that  are 
routed  to  a  control  device  and  for  which 
emission  reductions  are  demonstrated.     . 
On  this  basis,  the  Administrator 
determined  that  the  MACT  floor  for  new 
and  existing  sources  is  a  zero  level  of 
control  because  no  single  best 
controlled  "similar"  source  could  be 
found.  The  Administrator  solicits 
comments  and  data  regarding 
demonstrated  control  technologies  for 
this  source. 

3.  Format  of  Chamber  Exhaust  Vent 

Standard 

The  Agency  considered  an  alternative 
format  to  the  proposed  concentration 
limit  format  for  the  chamber  exhaust 
vent  standard.  The  Agency  used  actual 
test  data  as  well  as  hypothetical 
situations  to  calculate  the  concentration 
of  EO  remaining  in  the  sterilization 
chamber  after  a  certain  number  of  air 
washes.  These  calculations  assumed 
that  EO  behaved  as  an  ideal  gas  and  that 
a  reasonable  number  of  air  wash 
chamber  evacuations  were  performed 
given  the  type  of  sterilant  gas  and  the 
product  being  sterihzed.  Under  these 
scenarios,  the  concentration  of  EO  in  the 
chamber  exhaust  gas  was  consistently 
less  than  2  percent  of  the  original 
concentration  of  EO  charged  to  the 
chamber.  These  data  were  then  used  to 
develop  a  regulatory  format  whereby  an 
owner  or  operator  could  meet  a  standard 
of  maintaining  the  concentration  of  EO 
in  the  chamber  exhaust  at  less  than  2 
percent  of  the  original  EO  charge  by 
performing  a  calculated  number  of  air 
washes  before  engaging  the  chamber 
exhaust. 

The  advantage  of  this  format  is  that  it 
would  not  require  the  owner  or  operator 


to  monitor  the  actual  concentration  of 
EO  in  the  chamber  exhaust.  However, 
because  the  calculated  number  of  air 
evacuations  to  be  performed  depends  on 
the  materials  to  be  sterilized,  this  format 
could  be  onerous  for  those  facilities  that 
sterilize  numerous  materials  using 
differing  sterilization  protocols.  The 
Agency  is  soliciting  comment  on  the  use 
of  this  format  as  an  alternative  to  the 
proposed  concentration-based  format. 

4.  Monitoring  Parameters 

During  the  selection  of  the 
sterilization  chamber  vent  monitoring 
parameters,  the  Agency  investigated 
several  possible  parameters  for  the  two 
types  of  control  devices  typically  used 
to  control  EO  emissions.  In  consultation 
with  control  device  vendors,  the 
regulated  community,  and  State 
regulators,  the  Agency  determined  that 
the  parameters  selected  (ethylene  glycol 
concentration  for  acid-water  scrubbers 
and  temperature  across  the  catalyst  bed 
for  catalytic  oxidizers)  would  provide 
suitable  indicators  of  performance. 
However,  the  Agency  is  soliciting 
comment  and  data  on  the  correlation 
between  these  parameters  and  the 
performance  of  the  control  devices. 

The  Agency  is  also  soliciting 
comment  on  the  monitoring 
requirements  for  the  chamber  exhaust 
vent  and  aeration  room  vent  standards 
that  specify  direct  measurement  of  the 
EO  concentration.  Specifically,  the 
Agency  is  requesting  conunent  on  the 
practicality  of  requiring  these  direct 
measurements,  and  solicits  alternative 
monitoring  requirements  that  would 
also  provide  the  required  indication  of 
compliance  for  these  standards. 

5.  Emissions  Averaging 

Ehiring  the  development  of  today's 
proposal,  the  EPA  considered  including 
an  emissions  averaging  approach  but 
did  not  identify  any  viable  alternatives. 
The  EPA  would  be  interested  in 
pursuing  the  development  of  an 
averaging  alternative  if  such  an 
alternative  would  be  protective  of  the 
environment  and,  as  expected,  lower  the 
cost  of  achieving  any  particular 
emission  reduction.  A  possible  benefit 
of  an  averaging  approach  is  that  it  may 
provide  sources  greater  flexibility  in 
achieving  emission  reductions  that  may 
also  translate  into  cost  savings  for  the 
source.  The  Agency  is  interested  and 
requests  data  and  comments  that  could 
be  used  to  develop  an  emission 
averaging  alternative  in  the  final  rule. 


Vll.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  amended  Act.  Persons 
wishing  to  make  oral  presentation  on 
the  proposed  standards  for  EO 
emissions  from  commercial  EO 
sterilization  and  fumigation  operations 
should  contact  the  EPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  and  Radiation  Docket  and 
Information  Center  address  given  in  the 
ADDRESSES  section  of  this  preamble  and 
should  refer  to  Docket  No.  A-88-03. 

A  verbatim  transcript  of  the  hearing 
and  wnitten  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the     - 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  developing  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
readily  so  that  they  can  effectively 
participate  in  the  rulemaking  process 
and  (2)  to  serve  as  the  official  record  in 
case  of  judicial  review  (except  for 
interagency  review  materials  (the  Act, 
section  307(d)(7)(A))). 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  of  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 
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(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President  s  priorities,  or  the  principles 
set  forth  in  uiis  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  OMB  has  notiSed  the 
EPA  that  this  action  is  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  For  this  reason, 
this  action  was  submitted  to  the  0?vI3 
for  review.  Changes  made  in  response  to 
the  OMB  suggestions  or 
recommendations  will  be  dooimented 
in  the  public  record. 

D.  Papervtork  Reduction  Act 

The  information-collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  the  EPA  (ICR  No.  1666.01). 
and  a  copy  may  be  obtained  from  Ms. 
Sandy  Farmer,  hiformation  Policy 
Branch,  U.  S.  Environmental  Protection 
Agency,  401  M  Street.  SVV.  (2136), 
Washington.  DC  20460,  or  by  calling 
(202)  260-2740.  The  public  reporting 
burden  for  this  collection  of  iiiforraation 
is  estimated  to  average  338  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existmg  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch, 
(2136),  U.  S.  EnvircMimental  Protection 
Agency,  401  M  Street,  SVV..  VVa.shmgton, 
DC  20460.  and  to  die  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  marked. 
"Attention:  Desk  Officer  for  the  EPA." 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

E.  Regalatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  \youid  have  a 
significant  economic  impad  on  20 
percent  or  more  of  small  entities,  the-a 
a  regulatory  flexibility  analysis  must  be 
prepared. 


Present  Reguiatcry  Flexibility  Act 
guidelines  indicate  diat  an  economic 
impact  should  be  considered  signifiicant 
if  it  meets  one  of  the  following  criteria: 
(1)  Compbance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  co^ts  are  passed  on  to 
consumers;  (2)  compliance  costs  as  a 
percentage  of  sales  for  small  entities  are 
at  least  10  percent  more  than 
compyliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  "significant" 
portion  of  capital  available  'o  small 
entities,  considering  inte.Tial  cash  flow 
plus  external  financial  capabiliiies;  or 
(4)  regulatory  requirements  are  likely  to 
result  in  closures  of  small  entities. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  becau.se:  (1)  In  all  industry 
categories  except  the  contract 
sterilization  industry,  there  is  not  a 
substantial  number  of  small  entities, 
and  (2)  contract  sterilizers  should 
experience  an  increase  in  demand  for 
their  ser\  ices  as  other  facilities  switch 
from  in-hoise  to  contract  steniization. 
Asa  result,  contract  sterilizers  will  not 
be  adversely  impacted  by  the  proposed 
rule. 

F.  Miscellaneous 

In  accordance  with  section  1 1 7  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
.'\dministrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  health,  economic 
and  technological  issues,  and  on  the 
proposed  test  methods. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  repoiting 
requirements. 

Statutorj-  Anthority:  The  statutory 
authorit)'  for  this  pmposal  is  provided  hv 
sections  101.  112.  114.  116  and  301  of  the 
Clean  Air  Act.  as  amendwl;  42  U.S.C  7401, 
7412,  7414,  7416,  and  7601. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Ethylene  oxide 
sterilization.  Hazardous  substances. 


Reporting  and  recordkeeping 
requirements. 

Dated:  ^'ebruarj-  28,  1994. 
Carol  M.  Browner, 

Administrator. 

IFR  Doc.  34-5149  Filed  3-4-94;  8:45  ami 

BIUJNG  CODE  6g»»  M  P 


FEDERAL  COMMUNtCATlONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-12,  RM-*419] 

Radio  Broadcasting  Services; 
Sebastian,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  p)etition  bv  T  4  M 
Communications,  requesting  the 
allotment  of  Channel  240C3  to 
Sebastian,  Florida,  as  that  community  s 
first  local  aural  transmission  service. 
Channel  240C3  can  be  allotted  to 
Sebastian  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  Channel 
240C3  at  Sebastian  are  North  Latitude 
27-49-00  and  West  Longitude  80-28- 
12. 

DATES:  Comments  must  be  filed  on  or 
before  April  25,  1994,  and  reply 
comments  on  or  before  May  10,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Cary  S.  Teppjer,  Meyer, 
Faller.  Weisman  A  Rosenberg,  4400 
Jenifer  Street.  iSfW.,  suite  380, 
Washington.  DC  20015  (Attorne.y  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nacy  J.  Walls,  Mass  Niedia  Bureau,  (202) 
634-6530. 

SUPPt-EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-12,  adopted  February  2,  1994.  and 
released  March  2, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piu-chased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  Inc.,  (202)  957- 
3800,  1919  M  Street,  NW.,  room  246,  or 
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2100  M  Street,  N\V..  suite  140. 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Connmission. 
(ohn  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  94-5097  Filed  3^-94;  8:45  am) 

BILUNO  CODE  6712-01-41 


47  CFR  Part  73 

[MM  Docket  No.  94-13,  RM-8431] 

Radio  Broadcasting  Services;  Agana, 
GU 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Inter-Island 
Communications.  Inc.  requesting  the 
allotment  of  Channel  275C  to  Agana, 
Guam,  as  that  community's  sixth  local 
aural  transmission  ser\'ice.  Channel 
275C  can  be  allotted  to  Agana  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  a  site  restriction. 
The  coordinates  for  Channel  275C  at 
Agana  are  North  Latitude  13-28-27  and 
West  Longitude  144-44-52. 
DATES:  Comments  must  be  filed  on  or 
before  April  25,  1994.  and  reply 
comments  on  or  before  May  10,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  Peter  Gutmaim.  Pepper  & 
Corazzini.  1776  K  Street.  NW.,  suite 
200.  Washington.  DC  20006  (Attorney 
f(jr  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 
(202) 634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-13,  adopted  February  2.  1994,  and 
released  March  2, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc..  (202)  857- 
3800.  1919  M  Street,  NW..  room  246,  or 
2100  M  Street.  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[PR  Doc.  94-5098  Filed  3-4-94;  8:45  am) 

BILUNG  CODE  (71 2-01 -M 


47  CFR  Part  73 

[MM  Docket  No.  94-14,  RM-8426] 

Radio  Broadcasting  Services;  Van 
Wert,  OH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Van 
Wert  Radio  seeking  the  allotment  of 
Channel  282A  to  Van  Wert.  Ohio,  as  the 
community's  second  local  FM  service. 
Channel  282A  can  be  allotted  to  Van 
Wert  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.5  kilometers  (7.7  miles) 
east,  at  coordinates  North  Latitude  40- 
53-09  and  West  Longitude  84-26-17,  to 
avoid  a  short-spacing  to  Station  WLBC- 
FM.  Channel  281B.  Muncie,  Indiana. 


Canadian  concurrence  in  the  allotment 
at  Van  Wert  is  required  since  the 
community  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  April  25.  1994.  and  reply 
comments  on  or  before  May  10,  1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  IX!  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerrold  Miller,  Esq.,  Miller  4 
Miller,  P.O.  Box  33003,  Washington,  DC 
20033  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-14,  adopted  February  2,  1994.  and 
released  March  2,  1994,  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  notice  of  proposed 
rule  making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc  94-5099  Filed  3-4-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-16,  RM-8432] 

Radio  Broadcasting  Services;  Belle 
Fourche,  SD 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Ultimate  Caps,  Inc.,  seeking  the 
allotment  of  Channel  271C3  to  Belle 
Fourche,  SD,  as  the  community's  second 
local  FM  transmission  sen-ice.  Channel 
271C3  can  be  allotted  to  Belle  Fourche 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  North 
Latitude  44-40-18  and  West  Longitude 
103-51-00. 

DATES:  Comments  must  be  filed  on  or 
before  April  25,  1994,  and  reply 
comments  on  or  before  May  10,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  EXZ  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Karl  Grimmelmaim,  Vice 
President,  Ultimate  Caps,  Inc.,  P.O.  Box 
787,  Belle  Fourche,  SD  57717 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-16,  adopted  Februarv'  2,  1994.  and 
released  March  2,  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-5100  Filed  3-4-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-15;  RM-641 1] 

Radio  Broadcasting  Services; 
Ravenswood  and  Elizabetti,  WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
MediaCom,  Inc.,  proposing  the 
reallotment  of  Channel  291 A  from 
Ravenswood  to  Elizabeth,  West  Virginia, 
as  that  community's  first  local  aural 
transmission  service,  and  the 
modification  of  Station  WRZZ(FM)'s 
license  accordingly.  Channel  291A  can 
be  allotted  to  Elizabeth  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Chaimel 
291A  at  Elizabeth  are  North  Latitude 
3&-03-48  and  West  Longitude  81-23- 
43.  Since  Elizabeth  is  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  conciirrence  of  the 
Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  April  25,  1994  and  reply 
comments  on  or  May  10,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  L.  Olender,  Esq., 
Baraff,  Koemer,  Oldender  &  Hochberg, 
PC,  5335  Wisconsin  Avenue,  NW., 
suite  300,  Washington,  DC  20015-2003 
(Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  notice  of 
proposed  rule  making,  MM  Docket  No. 
94-15,  adopted  February  2,  1994.  and 
released,  March  2,  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  m  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  suite  140, 
Washington,  IX  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
rule  making  is  Issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204fb)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicalions  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  MassM^dia  Bureau. 
IFR  Doc.  94-5101  Filed  3-i-94;  8:45  amj 

BILLING  COOC  671 2-01 -M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN1018-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  and  Public  Hearing  on 
Proposed  Designation  of  Critical 
Habitat  for  the  Louisiana  Black  Bear 

AGENCY:  Fish  and  Wildlife  Service, 

Intenor. 

ACTION:  Proposed  rule;  public  hearing 

and  reopenmg  of  comment  period. 

SUMMARY:  The  Fish  and  Wildhfe  Service 
(Service)  gives  notice  that  a  public 
hearing  will  be  held  on  the  proposed 
designation  of  critical  habitat  for  the 
Louisiana  black  bear,  L'rsus  amehcanus 
luteolus.  The  Louisiana  black  bear 
occupies  the  Tensas  and  Atchafalava 
River  basins  with  possible  remnant 
numbers  is  the  lower  Mississippi  River 
Delta  and  the  bluffs  south  of  Vicksburg. 
Mississippi.  The  proposed  critical 
habitat  areas  are  limited  to  forest  within 
the  Tensas  and  Atchafalaya  River  basin 
and  south  of  U.S.  Highway  90,  west 
from  the  lower  Atchafalaya  River  along 
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the  coastline  to  the  Vermillion  Parish 
line,  north  to  Highway  14.  thence  east 
to  U.S.  Highway  90  This  hearing  will 
allow  additional  comments  on  this 
proposal  to  be  submitted  from  all 
interested  parties. 
DATtS:  The  comment  period  on  the 
proposal  is  reopened  through  April  4, 
1994.  The  public  heanng  will  be  held 
from  6  to  10  p.m.  on  March  23.  1994. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  auditorium  of  the  New  Iberia 
Senior  ffigh  School,  1301  E.  Admiral 
Doyle  Drive,  New  Iberia,  Louisiana. 
Written  comments  and  materials  should 
be  sent  to  the  Field  Supervisor,  U.S. 
Fish  and  WUdlife  Service,  6578 
Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213.  Comments 
and  materials  received  will  be  available 
for  public  mspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
VVundfll  A.  Neal  at  the  above  address 
(601/965-4900). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  requires 
the  Serv  ice  to  designate  critical  hjintat 
to  the  maximum  extent  prudent  and 
determinable  concurrently  with  listing  a 
species.  Although  the  Service  found  that 
designation  of  critical  habitat  was  not 
prudent  in  the  proposed  rule  of  June  21. 
1990  (55  FT?  25341]  for  hsting  the 
Louisiana  black  bear  as  threatened,  in 
the  final  rule  listing  the  Louisiana  black 
bear  as  threatened,  published  on 
January  7,  1992  (57  FR  588).  the  Service 
changed  its  earlier  finding  by 
determming  that  designation  of  critical 
habitat  was  prudent  but  not  then 
determinable.  A  proposal  to  designate 
three  areas  as  critical  habitat  was 
published  in  the  Federal  Register  on 
December  2, 1993  (58  FR  63560).  The 
actual  critical  habitat  within  these  areas 
is  limited  to  forestland. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  requires  that  a  pubhc 
hearing  be  held  on  proposed 
designation  of  critical  habitat  if 
requested  within  45  days  of  the 
proposals  publication  in  the  Federal 
Register.  Pubhc  hearing  requests  were 
fttceived  dunng  the  allotted  time  period 
from  Robe.t  Lamar  Boese.  the  Honorable 
Bill  Tauzin,  Pietro  L.  Pipari.  and  Henry 
Stickler. 

Anyone  expecting  to  make  an  oral 
presentation  at  the  hearing  is 


encouraged  to  provide  a  WTitten  copy  of 
their  statement  to  the  hearing  officer 
prior  to  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
WTitten  comments  presented  at  this 
hearing  or  mailed  to  the  Service. 

The  comment  period  originaUy  closed 
on  March  2,  1993.  In  order  to 
accommodate  the  pubhc  hearing,  the 
Service  reopens  the  public  comment 
period.  Written  comments  may  now  be 
submitted  through  April  4,  1994,  to  the 
office  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Wendell  A.  Neal  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531- 
1544). 

Dated:  February  25,  1994. 
James  W.  PiiUiaia.  Jr., 
Regional  Director. 
[FR  Doc.  94-5114  Filed  3-4-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 
p.D.  030194B1 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings  and  request  for 

comments. 

SUMMAfrr:  The  New  England  Fishery- 
Management  Council  (NEFMC),  in 
cooperartion  with  the  Mid-Atlantic 
Fishery  Management  Council  (MAFMC). 
will  hold  preliminary  hearings  to  inform 
interested  parties  and  receive  comments 
on  proposals  to  amend  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  In  response  to  concerns 
expressed  by  the  NEFMC's  Industry 
Advisory  Committee  about  the 
emergence  of  a  juvenile  silver  hake 
(whiting)  fishery,  the  NEFMC  intends  to 
hold  pubhc  hearings  this  spring  on  a  set 


of  management  objectives  and 
alternatives  to  meet  those  objectives. 
The  NEFMC  seeks  input  on  tlie 
development  of  the  public  hearing 
document  from  interested  parties  who 
have  not  had  the  opportunity  to 
comment  at  FMP  development  meetings 
in  the  Nev/  England  area. 

DATES:  Written  comments  should  be 
sent  by  March  8,  1994  (see  ADDRESSES). 
The  hearings  will  be  held  at  7  p.m.  on 
Monday,  March  7.' 1994;  and  at  7  p.m. 
on  Tuesday.  March  8. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council.  Suntaug  Office  Park,  5 
Broadway  (Route  One),  Saugus.  \L\ 
01906.  Additional  information  can  be 
obtained  from  the  NEFTvlC  at  the  above 
address,  or  from  the  Mid-Atlantic 
Fishery  Management  Council.  Federal 
Bldg..  room  2115,  300  South  New  Street, 
Dover,  DE  19901-6790. 

Public  hearings  will  be  held  on  March 
7  at  the  South  Wall  Fire  House,  West 
Atlantic  Avenue  at  Route  34,  Wall,  NJ, 
(908)  223-2150;  and  on  March  8  at  the 
Gumeys  Inn.  Old  Montauck  Highway, 
Monta'uck.  NY,  (516)  668-2345. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Director, 
(617)231-0422. 

SUPPLEMENTARY  INFORMATION:  The 
NEFMC  staff  will  provide  materials  for 
the  hearings  to  the  MAFMC.  The 
M^M^C  will  distribute  the  materials  to 
interested  parties  and  provide  other 
support  fur  the  hearings.  They  will  also 
forward  all  comments  to  the  NEFMC. 
After  the  NEFMC's  Groundfish 
Committee  reviews  the  scoping  hearing 
comments,  a  public  hearing  document 
will  be  prepared.  Interested  members  of 
the  public  should  contact  either  the 
MAFTviC  or  the  NEFMC  office  for  hirther 
information  (see  ADDRESSES). 

This  hearing  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliarv  aids  should  be  directed  to 
Douglas'G.  Marshall  at  (617)  231-0422 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  March  1,  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conaerwtion  and  Management,  National 
Marine  Fisheries  Sen'ice. 
[FR  Doc.  94-5092  Filed  3-2-94;  11:22  ami 
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contains  cJocuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  invest'gations, 
committee  meetings,  agertcy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

Intent  to  Grant  Exclusive  License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Millc  Specialties  Company  of 
Dundee,  Illinois,  an  exclusive  field  of 
use  license  to  S.N.  07/822.505;  S.N.  07/ 
921.173:  S.N.  08/122,949;  and  S.N.  08/ 
166,779  each  entitled  "Probiotic  for 
Control  of  Salmonella."  Notice  of 
availability  for  S.N.  07/822.505  was 
published  in  the  Federal  Register  on 
March  30,  1992.  Notice  of  availability 
for  S.N.  07/921,173  was  published  in 
the  Federal  Register  on  December  14, 
1992.  S.N.  08/122.949  is  a  division  of 
and  S.N.  08/166,779  is  a  continuation- 
in-part  of  S.N.  07/921,173. 
DATES:  Comments  must  be  received  on 
or  before  May  6,  1994. 
ADDRESSES:  Send  comments  to:  USDA. 
.■\RS,  Office  of  Technology  Transfer, 
room  401,  Building  005,  BARC-West. 
Baltimore  Boulevard,  Belfsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
lune  Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
these  inventions  are  assigned  to  the 
United  States  of  America,  as  represented 
by  the  Secretary  of  Agriculture.  It  is  in 
the  public  interest  to  so  license  these 
inventions  as  ssid  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  these 
inventions  to  the  U.S.  public.  The 
prospective  exclusive  field  of  use 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 


of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  the 
Agricultural  Research  Service  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

DHtt'd-  February  24,  1994. 
W  H.  Tallent, 
Assistant  Administrator. 
[PR  Doc.  94-5066  Filed  3^-94;  8;45  am) 
BILLING  CODE  341CV-03-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Federal  Fisheries  Permits  - 
Southwest  Region. 

Agency  Form  Number:  No  designated 
Form  Number. 

OMB  Approval  Number:  0648-0204. 

Type  of  Bequest:  Revision  of  a 
currently  approved  collection. 

Burden:  163  hours. 

Number  of  Bespondents:  290. 

A\-g  Hours  Per  Besponse: 
Approximately  30  minutes  per 
application. 

Needs  and  Uses:  Permit  data  are 
collected  to  identify  fishery  participants 
and  their  vessels  in  the  crustacean 
precious  corals,  bottomfish  and 
seamount  groundfish,  and  pelagics 
fisheries  of  the  Western  Pacific  Region. 
Information  obtained  through  permits 
are  essential  for  fishery  management. 
They  are  also  an  effective  enforcement 
tool.  The  collection  includes  a  request 
for  a  new  longline  "limited  entry" 
permit  and  "appeal"  process. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion,  annually. 

Bespondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327,  14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer.  Room 
3208,  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  February  23,  1994 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[PR  Doc.  94-5109  Piled  3-4-94;  8;45  am) 

BILUNG  CODE  3510-CW-f 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Federal  Fisheries  Permits  — 
Northwest  Region. 

Agency  Form  Numbers:  None 
Assigned. 

OsMB  Approval  Number:  0648-0203. 

Type  of  Bequest:  Extension  of  the 
expiration  dale  of  a  currently  approved 
collection. 

Burden:  406  hours. 

Number  of  Bespondents:  956. 

Avg  Hours  Per  Besponse: 
Approximately  20  minutes. 

Needs  and  Uses:  Fishermen  wanting 
to  conduct  experimental  fishing  off 
Washington,  Oregon,  and  California 
must  apply  for  a  permit  and  file  reports. 
Those  fishermen  having  limited  entry 
permits  must  annually  renew  them  to 
remain  valid.  Any  permit  leased  or  sold 
must  be  reported.  Permits  are  also 
issued  for  processing  vessels  over  125 
feet.  This  information  is  needed  for  the 
orderly  management  of  the  groundfish 
fishery. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion,  annually. 

Bespondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 
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OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Federal  Fisheries  Permits  — 
Southeast  Region. 
Agencv  Form  S'umber:  None  assigned. 
dsiB  Apprm'al  Nijmber:  0648-0205. 
Trpe  of  heqnest:  Extension  of  a 
currtintlv  approved  collection. 
Burden:  2.737  hours. 
Siiniher  of  Be^pondents:  8,867. 
Avg  Hours  Per  Response: 
Approximately  20  minutes. 

Needs  and  Uses:  Fishing  permits  are 
an  integral  part  of  the  management  of 
fisheries  in  the  Southeast.  Permits  are 
used  to  identify  fishermen,  for  control, 
and  for  information  dissemination.  The 
permit  application  forms  associated 
with  this  family  of  forms  are  necessary 
tor  issuing  fishery  permits. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  sinall 
businesses  or  organizations. 
Frequency:  Annually. 
Respondent's  Obligation: Required  to 
obtain  or  retain  a  benefit. 

0MB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340^ 

Agency:  National  Oceanic  and 
.\tmosplieric  Administration  (NOA-^). 
7/r/p;  Loghoolcs  —  Southeast  Region 
Family  of  Forms. 
Agpnri'Forrn  Number:  i^one  assigned. 
OSIB  Approval  Numher:VMB-001G.- 
Tvpe  of  Bequest:  Revision  of  a 
(iirrently  approved  collection. 
Burden:  23.867  hours. 
Number  of  Respondents:  2,307 
(approximately  40  responses  per 
respondent). 

Avg  Hours  Per  Besponse:  Ranges 
between  20  and  30  minutes. 

Needs  and  Uses:  This  request  is  to 
amend  the  existing  logbooks 
requirements  to  require  certain 
economic  data  be  provided.  The  data 
will  be  used  for  cost/benefit  analysis,  as 
well  as  for  economic  profitability 
profiles  and  trade  and  import  tariff 
de<:isions. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion  and  after 
each  set  of  trips. 

Respondent's  Obligation: Mandatory. 
OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Copies  of  the  above  information 
(oUeclion  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271 .  Department  of  Commerce,  Room 
5327,  14th  and  Constitution  Avenue. 
N.W..  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collections  should  be  sent 
to  Don  Arbuckle.  OMB  Desk  Officer, 
Room  3208.  New  Executive  Office 
Building,  Washington.  D.C.  20503. 

Dated:  February  25. 1994. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  94-5110  Filed  3-4-94:  8:45  am) 

BILUNG  CODE  3S10-CW-F 


Agency  Information  Collection  Under 
Review  by  the  Office  ot  Management 
and  Budget  (OMB);  Expedited  Review 

DOC  has  submitted  to  OMB  for 
expedited  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
The  collection  is  for  the  International 
Trade  Administration  of  DOC. 

Title:  Paris  Air  Show  Evaluation 
Interview. 

Form  Number:  Agency — N/A;  OMB — 
0625—. 

Tvpe  ofRe-quest:  New  Collection — 
Expedited  Review. 

Bivrden:  Estimated  150  respondents.  188 
burden  hours,  average  minutes  per 
response — 45  minutes. 

Needs  and  Uses:  This  collection  will  be 
used  in  an  evaluation  of  the  DOC's 
role  in  supporting  the  U.S.  aerospace 
industry  at  the  biennial  Paris  Air 
Show.  Its  results  will  affect  whether 
and  how  the  Department  allocates 
resources  to  this  event  to  best  support 
industry  interest. 

Affected  Public:  Businesses  and  other 
for  profit.  Other  U.S.  government 
agencies,  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Gary  Waxman,  (202) 
395-7340.  ' 

A  copy  of  the  evaluation  interview  is 
published  below.  Any  questions  can  be 
directed  to  Edward  Michals,  DOC 
Clearance  Officer.  202-482-3271, 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230. 

Written  comments  for  the  proposed 
information  collection  shoiild  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  March  2.  1994. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

OMB  No.  0625 

Expires: 


Paris  .Air  Show  Evaluation  Survey 

This  survey  is  authorized  by  law  (15 
U.S.C.  1512  i71  et  seq..  15  U.S.C.  171 
et  seq.)  While  you  are  not  required  to 
respond,  your  cooperation  is  needed  to 
make  the  results  of  tliis  evaluation 
comprehensive,  accurate,  and  timely.  In 
order  to  reduce  any  time  burdens  that  a 
person-to-person  survey  would  entail, 
this  sur\'ey  is  being  faxed  to  you  for 
your  responses.  We  request  that  you 
complete  your  respon.se  within  two 
woriking  days  of  its  receipt*  and  request 
that  you  return  your  responses  by  Fax 
to  the  Survey  Group,  International 
Trade  Administration,  Department  of 
Commerce  at  (202)  482-3113.  Should 
you  need  clarification  of  any  of  the 
questions,  please  call  the  Survey  Group 
at  202—482-2835  or  Fax  your  question 
to  the  above  Fax  number,  including  the 
name  of  a  contact  person  and  their 
telephone  number. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  45  minutes  per  response, . 
including  the  time  for  reviewing 
instrurtiorrs.  gathering  and  maintaining 
the  data  ne<?ded,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Reports  Clearance  Officer,  International 
Trade  .^dministrarion.  room  4001,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project 
(0B25 ).  Washington,  DC  20503. 

The  following  will  be  faxed  to  the 
respondents  as  a  cover  to  the  survey-. 

Introduction 

•  In  recent  years  the  Department  of 
Commerce  (DOC)  has  organized  and 
managed  the  USA  National  Pavilion  at 
the  Paris  Air  Show  with  its  permanent 
staff  and  relied  upon  others 
commissioned  by  the  DOC  to  perform 
certain  other  well-defined  tasks. 

•  We  are  currently  evaluating  the  full 
range  of  options  for  funding  and 
operating  the  USA  National  Pavihon  in 
the  future.  Specifically,  we  are 
interested  in  determining  the  best 
allocation  of  tasks,  as  laid  out  in 
question  2,  involved  in  sponsoring  the 
Pavilion  between  our  staff  and  other 
sources. 

•  Our  purpose  is  to  determine  your 
views  on  llie  appropriate  role,  if  any.  of 
the  U.S.  Government  in  the  USA 
National  Pavilion.  We  are  interested  in 
your  opinions  and  ideas  on  how  tasks 
should  be  divided  between  DOC  staff 
and  others  commissioned  by  the  DOC. 


•  Answers  to  the  following  questions 
will  help  produce  a  set  of  options  and 
recommendations  that  will  be  presented 
to  senior  management  of  the 
International  Trade  Administration 
(ITA)  of  the  DOC.  The  decisions  of 
International  Trade  Administration 
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management  will  affect  the  role  of  EXX: 
in  future  Paris  Air  Shows. 

•  All  answers  to  the  evaluation  will 
be  kept  strictly  confidential. 

Paris  Air  Show  Evaluation 

1.  In  what  venuefs)  did  your  company 
participate  in  past  Paris  Air  Shows? 
(Circle) 


Participation 

USA  National  Pavtiion  „ 

Prwate  Sector  Group  Ogartizer 

IndivtOuai  ParticipatKXi 

Dkj  not  Exhitxt  „ „ [,[["[[ 

Do  not  Know 


1993 
1993 
1993 
1993 
1993 


Years 


1991 
1991 
1991 
1991 
1991 


1989 
1989 
1989 
1989 
1989 


lObl  ) 


1987 
1987 
1987 
1987 
1987 


1985 
1985 
1985 
1985 
1985 


2.  Plea.se  rate  the  following  facilities 
and  services  on  their  importance  in 
meeting  your  company's  goal  at  the 
Paris  Air  Show.  Please  use  these 
categories:  Not  Important=l, 
Importanf=2,  E.ssential=3,  or  No 
Opinion/Did  not  use=4,  (Circle) 
Facilities: 
Exhibiting  in 
a  pavilion 
of  U.S. 

companies  .12  3  4 

Business  Cen- 
ter (Phones, 
Fax,  Print- 
ers. PC's)  ...  1  2  3  4 
Press  Center 
(Briefing 
Rooms  & 

Staff 12  3  4 

American 
Embassy 
Business 
Information 

Center 12  3  4 

Adjacent  Out- 
door Ehs- 

pkay  Area  ..1234 
Exhibitors' 

Lounge  12  3  4 

Full-Service 
Pavilion 

Restaurant  .12  3  4 

Private  Meet- 
ing Rooms  .12  3  4 
Services; 
Exhibit  De-  ■ 
signer/ 
Building 
Contractor 

On-Site  12  3  4 

Catering  Serv- 
ices On-Site  12  3  4 
Multilingual 
Translation 
Services 

On-Site  12  3  4 

24  Hour  Se- 
curity    12  3  4 

Trade-On  fy 
,\ccess  (No 
Public  Visi- 
tors)   12  3  4 


Exhibitors' 
Briefing 
Book  (Mar- 
ket Re- 
search Fnfo)  12  3  4 

Follow-Up  & 
After  Shov» 
Support  12  3  4 

Can  you  think  of  any  programs  or 
services  other  than  the  ones  I  have  just 
listed  which  would  be  of  interest  to 
your  company  at  the  Pans  Air  Show? 

3.  Please  rate  the  following  p.-ograms, 
services,  and  e\-pnts  offered  by  DOC  at 
the  USA  National  Pavilion.  How 
valuable  are  the  following  ser\'ices  to 
your  company  at  the  Paris  Air  Show? 

Advocacy — Active  written/oral 
support  by  the  DOC  on  behalf  of  your 
company  in  a  ma  for  international 
procurement  or  competition.  Example: 
Letter  from  the  Se<:rptary  or  personal 
meeting/appearance  by  the  Secretary  on 
your  behalf 

D  Not  Valuable        D  Somewhat 
Valuable        D  Very  Valuable 

Business  Counseling — Market 
information  pro\nded  to  U.S. 
companies  Example  This  includes 
private  set.lor  or  government  contacts, 
regulatory  updates,  non-tariff  barriers  to 
trade. 

D  Not  Valuable        D  Somewhat 
Valuable        D  Very  Valuable 

U.S.  Ambassador's  Reception — 
Reception  sponsored  by  the  U.S. 
Government  at  the  Amencan 
Ambassador's  residence,  Paris,  France. 
Example:  1993  reception  hosted  by  the 
Deputy  Chief  of  Mission  Avis  Bohlen. 
D  Not  Valuable        D  Somewhat 
Valuable        D  Very  Valuable 

Senior  Gcvemment  Official  at 
Opening  of  US.A  National  Pavilion- 
President's  Official  Representative  to 
the  Paris  Air  Show.  Example;  Secretary 
of  Commerce  Ronald  H.  Brown  at  the 
1993  Paris  Air  Show  Opening. 
D  Not  Valuable        D  Somewhat 
Valuable        D  Verj'  Valuable 


Promotional  Support — I30C 
assistance  in  arranging  visits  by  foreign 
government/buyer  delegations  to  the 
Paris  Air  Show. 

D  Not  Valuable        D  Somewhat 
Valuable        D  Very  Valuable 

4.  What  would  be  the  position  of  your 
company  with  respect  to  having  a 
private  firm  recruit  firms  for 
participation  in  the  USA  National 
Pavilion?  Recruitment  has  been 
performed  by  DOC  staff. 

D  Favor        D  Indifferent        D 

Opposed 

D  Strongly  Favor        D  Strongly 

Opposed 

Why? — _ 

5.  What  would  be  the  position  of  your 
company  with  respect  to  having  the 
management  of  the  USA  National 
Pavilion  handled  by  a  private  firm 
under  an  agreement  with  the  EXXT?  The 
USA  National  Pavilion  is  currently 
organized  and  managed  by  DOC  staff. 

D  Favor        D  Indifferent        D 

Opposed 

D  Strongly  Favor        D  Strongly 

Opposed 

Why' 

6.  Are  there  any  specific  tasks  that 
you  believe  must  not  be  performed  by 
private  firms  at  the  USA  National 
Pavilion?  What  are  thev?  Why? 


7.  In  the  context  of  the  USA  National 
Pavilion,  what  tasks  do  you  believe  are 
performed  best  by  privaie  firms?  Why? 


8.  What  would  be  the  position  of  your 
company  -with  respect  to  using  a  private 
firm  to  operate  the  press  center  and  the 
publicity  campaigns  that  are  currently 
perfc.-med  by  DOC  stafT? 
D  Favor        D  Indifferent        D 
Opposed 
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D  Strongly  Favor 

Opposed 

vvhv^ 


D  Strongly 


9.  What  would  be  the  position  of  your 
company  with  respect  to  using  a  private 
firm  to  provide  the  market  support 
services  that  are  currently  performed  by 
DOC  stafP 

n  Favor        D  Indifferent        D 

Opposed 

D  Strongly  Favor        D  Strongly 

Opposed 

Why' 

10.  What  would  be  the  position  of 
your  company  with  respect  to  having  a 
private  firm  handle  the  Foreign  Buyer 
Delegation  and  VIP  Services  programs 
that  are  currently  performed  bv  DOC 
staff? 

D  Favor        D  Indifferent        D 

Opposed 

n  Strongly  Favor        D  Strongly 

Opposed 

Why-' 

11.  Foreign  Buyer  Delegation  and  VIP 
Service  programs  are  available  to  all 
U.S.  aerospace  companies  participating 
in  the  Paris  Air  Show.  Through  these 
programs  U.S.  executives  have  the 
opportunity  to  meet  with  foreign 
delegations  (government  and  private)  at 
receptions  held  in  the  USA  National 
Pavilion  lounge. 

•  Were  you  aware  of  the  Foreign 
Buyer  Delegations  and  VIP  Services 
offered  by  the  USA  National  Pavilion 
before  today?  D  Yes    D  No 

•  How  effective  do  you  believe  that 
the  Foreign  Buyer  Delegations  and  VIP 
Ser\ices  are  in  providing  opportunities 
for  business  contacts  with  foreign 
officials  and  companies  during  the  Paris 
Air  Show? 

DHighly  effective        D  Moderately 
effective        D  Not  effective 

•  In  what  ways  could  the  Foreign 
Buyer  Delegations  and  VIP  Services  be 
improved  at  future  Paris  Air  Shows? 


12.  Ho%v  influential  are  the  programs 
and  services  provided  by  DOC  at  the 
USA  National  Pavilion  in  your  decision 
on  where  you  will  exhibit  at  the  Paris 
Air  Show? 

D  Highly  influential        D  Moderately 
influential        D  Not  influential 

•  Name  the  three  programs  or 
services  that  are  the  most  influential  (in 
a  positive  sense)  in  your  decision  where 
to  exhibit. 
Most  influential  


Least  influential ■ 

•  Name  the  programs  or  services 
offered  by  DOC  that  are  not  influential 
in  your  decision  on  where  to  exhibit. 


[FR  Doc.  94-5160  Filed  3-4-94;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  0301&4C] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  reopening  of  comment  period. 

SUMMARY:  NMFS  is  reopening  public 
comment  through  March  11,  1994,  on 
proposed  Amendment  32  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP)  and  is  reque.sting 
comments  from  the  public.  Amendment 
32  would  establish  a  plan  to  rebuild 
stocks  of  the  rockfish  Pacific  ocean 
perch  (POP)  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  being  taken  to 
allow  additional  time  for  review  and 
consideration  of  information  contained 
in  the  1993  Gulf  Triennial  Survey 
Results  for  POP  (Triennial  Survey).  The 
Triennial  Survey  represents  the  best 
available  information  on  the  status  of 
POP  stocks  in  the  GOA. 
DATES:  Comments  should  be  submitted 
on  or  before  March  11.  1994. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  Alaska, 
99802  (Attn:  Lori  Gravel),  or  delivered 
to  the  Federal  Building,  709  West  9th 
Street,  Juneau,  Alaska. 

Copies  of  Amendment  32  and  the 
environmental  assessment  (EA)  and 
economic  analysis  prepared  for  the 
amendment  are  available  from  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136.  Anchorage.  Alaska 
99510  (telephone  907-271-2809). 

Copies  of  the  Triennial  Survey  are 
available  from  Dr.  William  Aron. 
Director,  Alaska  Fisheries  Science 
Center,  7600  Sand  Point  Way,  NE..  BIN 
C15700,  Bldg.  4.  Seattle,  WA  98115- 
0070.  The  document  is  also  available  in 
the  Miscellaneous  Section  on  the  NMFS 


Alaska  Region's  electronic  bulletin 
board  at  907-586-7259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharrett,  NMFS,  Alaska 
Region,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
issued  a  Federal  Register  notice  (59  FR 
295,  January  4,  19&4)  announcing  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  had  submitted 
Amendment  32  to  the  FMP  for 
Secretarial  review  and  requested  public 
comments  over  a  60-day  period,  ending 
March  7. 1994.  Due  to  a  miscalculation 
in  the  comment  period  deadline  of 
March  7,  a  correction  was  subsequently 
issued  on  February  2,  1994  (59  FR 
4978).  The  document  corrected  the  date 
for  the  comment  period  from  March  7, 
1994  to  Febniary  28,  1994  (59  FR  4978). 

Amendment  32  would  establish  a 
plan  to  rebuild  stocks  of  the  rockfish 
Pacific  ocean  perch  (POP)  (Sebastes 
alutus]  in  the  GOA.  This  amendment  is 
necessary  to  improve  conservation  and 
management  of  POP  and  is  intended  to 
further  the  goals  and  objectives  of  the 
FMP.  Additional  information  is 
contained  in  the  Federal  Register 
notice,  which  announced  the 
availability  of  Amendment  32  for  public 
comment. 

NMFS  has  received  a  request  for  an 
extension  of  the  comment  period  to 
allow  time  for  consideration  of  the 
Triennial  Survey.  NMFS  agrees  that 
information  contained  in  this  document 
related  to  POP  should  be  considered 
prior  to  the  final  decision  by  the 
Secretary  of  Commerce  (Secretary). 
Therefore,  NMFS  is  reopening  the 
comment  period  through  March  11, 
1994.  The  Secretary-  will  consider  the 
public  comments  received  during  both 
comment  periods  in  determining 
whether  to  approve  Amendment  32. 

Copies  of  the  amendment  may  be 
obtained  from  the  Council  (see 
ADDRESSES).  Copies  of  the  Triennial 
Survey  are  available  (see  ADDRESSES). 

D,ited:  March  2,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Consenvtion  and  Management.  National 
Marine  Fisheries  Senice. 
[FR  Doc  94-5126  Filed  3-2-94;  3:28  pm| 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  emergency  permit 
No.  890  (P46B). 
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SUkAMARY:  Notice  is  hereby  given  that 
The  New  England  Aquarium,  Central 
Wharf,  Boston,  MA  0211Q-3399  has 
been  issued  a  permit  to  take  up  to  2 
right  whales  (Eubalaena  gjacialis)  for 
purposes  of  enhancing  the  survival  or 
recovery  of  the  species. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 
Permits  Division,  Office  of  Protected 

Resources.  NNiFS,  1315  East-West 

Highway,  room  13130,  Silver  Spring, 

MD  20910  (301/713-2289); 
Director,  Northeast  Region.  N>1FS,  One 

Blackburn  Drive,  Gloucester,  MA 

01930  (.508/281-9200);  and 
Director,  Southeast  Region,  NMFS,  9450 

Koger  Boulevard,  St.  Petersburg,  FL 

33702  (813/893-3141). 
SUPPLEMENTARY  INFORMATION:  On 
February  25,  1994,  the  NMFS  issued  an 
emergencv  permit  pursuant  to  sections 
10(a)(1)(A)  and  10(c)  of  the  Endangered 
Species  Act  to  authorize  the  permit 
holder  to  attach  a  radio  tag  by  suction 
cup  to  one  sick  or  injured  right  whale 
calf  [Eubalaena  glacialis)  or  its  mother. 
In  order  to  monitor  their  movements 
and  progress.  In  accordance  with  50 
CFR  222.24(e).  the  Director,  Office  of 
Protected  Resources,  waived  the 
standard  30-day  comment  period  due  to 
the  emergency  nature  of  the  request. 
The  Marine  Mammal  Commission 
reviewed  the  pennit  application  and 
recommended  that  the  emergency 
permit  be  issued. 

On  Tuesday.  February  22.  1994,  the 
New  England  Aquarium  aerial  survey 
team  observed  a  right  whale  mother  and 
calf  10  miles  off  the  coast  near 
Jacksonville.  Florida.  The  aerial  team 
reported  that  the  calfs  tail  flukes  were 
curled  and  limp,  and  comptetelv  white, 
probably  from  the  loss  of  all  skin  and 
due  to  loss  of  circulation.  There  were  no 
obvious  causes,  but  the  tail  stock  area 
was  difficult  to  assess  from  the  airplane. 
On  Wfcdr.esday,  Febniary  23.  1994,  the 
New  England  Aquarium  requested  a 
permit  to  attarii  a  radio  tag  bv  suction 
cup  to  the  calf  or  its  mother,  in  order  fo 
monitor  their  movements  .ind  progress. 
Because  the  right  whale  population  is 
currently  at  such  critically  low  levels 
that  the  survival  of  every  individual 
could  be  important  to  the  survival  of  the 
population  as  a  whole,  and  due  to  the 
time-critiial  nature  of  the  request,  the 
National  Marine  Fisheries  Service 
issued  an  emergencv  permit  pursuant  to 
sections  10(a){l)(A)'and  10(c)  of  the 
Endangered  SpecJes  Act  to  authorize  the 
requested  activities. 

Issuance  of  this  permit  as  required  by 
the  Endangered  Species  Act  of  1973  was 


based  on  a  finding  that  such  permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
Section  2  of  the  Endangered  Species 
Act. 

Dated:  February  25. 1994. 
William  W.  Fox,  Jr.,  Ph.D., 
Director.  Office  nf  Protected  Resources. 
National  Marine  Fisheries  Services. 
[PR  Doc.  94-5111  Filed  3-4-94;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Jmport  Limit  tor 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufacture*!  m 
Bangladesh 

Man.  h  2.  1994'. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 

EFFECTIVE  DATE:  Mart.h  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commert.e,  (202)  482- 
4212.  For  infomiation  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-opjenings,  call 
(202)482-3715.' 

SUPPLEMENTARY  [NFORMATION: 

Authority:  Executive  Ord«r  11651  of  .Mrirth 
3.  1972.  as  amended;  section  204  of  the 
AgricultuPdl  Act  of  1956,  as  amended  (7 
r.S.C  1854). 

The  current  limit  for  Category  635  is 
being  reduced  for  carry  forward  used. 

A  destTiption  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  I'nifed  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  4039,  published  on  January 
28.  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  hut  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  tSe  Impiemtntattnn 
of  Textile  Agreements. 

Comniittee  for  the  Implementation  of  Textile 
Agreements 
March  2.  1994. 
Commissioner  of  Customs, 
Department  of  the  Treosurv.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24. 1994,  by  ibe 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agn?ement».  That  directix-e 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exponed 
during  the  twelve-month  period  which  began 
on  Februarj'  1, 1994  and  extends  through 
January  31.  1995. 

Effective  on  March  9. 1994.  you  are 
directed  fo  amend  the  direcUve  datod  January 
24.  1994  to  reduce  the  limit  for  Category  635 
to  227.554  dozen  ',  as  proxided  under  the 
forms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  th^  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  ol  5 
use.  553(a)tl). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  ImplementeiTinn 
of  Tex  hie  Agreemen  ts. 

IFR  Doc.  94-5158  Filed  3-»-94:  8:45  ami 
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Ad)ustment  of  Import  Limits  fof  Certain 
Cotton  and  MarvMade  Ftbec  Tertle 
Products  P'-oduced  or  Manufactured  in 
Indonesia 

March  2.  1994. 

AGENCY:  Committee  for  the    • 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  .March  9,  1994. 
FOR  FURTHER  H4F0RMATI0N  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  tJie 
bulletin  boards  of  each  Customs  port  or 
c^ll  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-opeuings.  call 
(202)482-3715. 


'The  limit  h^s  not  been  adjiisled  toarcounl  for 
any  i.Tiporls  exported  after  [anuary  31.  1994. 
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SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
.\tyicultural  Act  of  1956,  as  amended  (7 
ISC.  1854). 

The  current  limit  for  Category  611  is 
being  increased  by  application  of  swing. 
reducing  the  limit  for  Categories  359-S/ 
659-S  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993).  Also 
see  58  FR  31190,  published  on  June  1, 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
cfTfxtih  s-\greements.     , 

Committee  for  the  Implementation  of  Textile 
.\greements 

March  2.  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20221. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  25.  1993,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  )uly  1, 1993  and  extends 
thmugh  June  30,  1994. 

Effective  on  March  9,  1994,  you  are 
directed  to  amend  further  the  directive  dated 
May  25.  1993.  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
tonns  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Indonesia: 


Category 

Adjusted  twelve-month 

limit' 

Levels  in  Group  1: 

359-S/659-S2  

611  

1,033,336  kilograms. 
4,809.344  square  me- 

ters 

'  The  limits  Mave  not  been  ad|usted  to  ac- 
count for  any  imports  exported  after  June  30, 
1993. 


zQategofy  359-S:  only  HTS  numbers 
6112.39.0010.  6112.49.0010,  6211.11.2010. 
6211.11.2020.  6211.12  3003  and 

6211.12.3005;  Category  659-S:  only  HTS 
numbers  6112.31.0010.  6112.31.0020, 
6112.41.0010,  6112.41.0020,  6112.41.0030, 
6112.41.0040.  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-5159  Filed  3-4-94;  8:45  am] 

BILUNG  CODE  3510-On-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  22-23  March  1994. 

Time  of  Meeting:  0830-1600  (22  March), 
0900-1600  (23  March). 

Place:  Bethesda  MD,  &  Pentagon  (22 
March),  Arlington,  VA  (23  March). 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "Innovations  in  Artillery'  Force 
Structure"  will  hold  a  meeting  of  the  Panel 
Members.  This  meeting  will  be  hosted  by  the 
Director,  Concepts  Analysis  Agency  and 
Office  of  the  Deputy  Chief  of  Staff  for 
Intelligence  on  22  March,  a'nd  the  National 
Guard  Bureau  on  23  March  1994.  The  intent 
of  the  meeting  is  to  present  general  and 
specific  information  to  the  panel  pertaining 
to  artillery  force  structure  development 
within  the  hosting  agencies.  It  will  consist  of 
classified  and  proprietary  briefings  dealing 
with  force  structure  initiatives,  artillery 
related  studies  and  analysis,  and  field 
artillery  weap>on  systems.  This  meeting  will 
be  closed  to  the  public  in  accordance  with 
section  552b(c)  of  title  5,  U.S.  C,  specifically 
subparagraph  (1)  and  (4)  thereof,  and  title  5, 
U.S.C.  appendix  2,  subsection  10(d).  The 
proprietary  and  classified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  all  f>ortions  of  the 
meeting.  The  ASB  Ad.ministrative  Officer 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Wanier, 

Administrative  Officer.  Army  Science  Board. 
jFR  Doc.  94-5122  Filed  3^-94;  8:45  ami 

BILUNG  CODE  J71(M)«-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Dofe  of  Meeting:  23  March  1994. 

Time  of  Meeting:  0700-1 700. 

Place:  Pentagon,  Washington,  DC. 

Agenda:The  1994  .^rmy  Science  Board 
Summer  Study  on  "Technical  Architecture 
for  Army  C4r'  will  discuss  Assessment  of 
Commercial  Information  Processing  and 
Telecommunications  Technology.  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 

Sally  .\.  Warner. 

Administratiw  Officer,  Army  Science  Board. 
|FR  Doc.  94-5123  Filed  3-4-94;  8:45  am] 

BILUNG  CODE  3710-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  .Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Aimy  Science  Board 
(ASB). 

Date  of  Meeting:  29  March  1994. 

Time  of  Meeting:  083O-*1100  (classified). 

Place:  McLean,  VA. 

Agenda:  The  Threat  Team  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5. 
U.S.C  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C  ,  appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  .Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  94-5124  Filed  3-4-94;  8:45  am] 
BILUNG  CODE  3710-Oe-M 
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DEPARTMENT  OF  ENERGY 

Research,  Development,  and 
Demonstration  of  Metal  Casting 
Research  To  Increase  the 
Competitiveness  of  the  U.S.  Foundry 
Industry 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 
ACTION:  Solicitation  for  Financial 
Assistance:  Metal  Casting 
Competitiveness  Research  Program. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  Public  Law  101^25, 
Department  of  Energy  Metal  Casting 
Competitiveness  Research  Act  of  1990, 
the  U.S.  Department  of  Energy  (DOE) 
Idaho  Operations  Office  (ID),  is  seeking 
applications  for  cost-shared  research 
and  technology  development  in  the  U.S. 
metal  casting  industn,-.  The  objective  is 
to  promote  the  competitiveness  and 
energy  efficiency  of  the  U.S.  metal 
casting  industry  through  major  gains  in 
manufacturing  productivity; 
remediation  technologies;  process  cost 
reduction;  and  product  quality 
improvement.  This  is  a  complete 
solicitation  document.  No  other 
solicitation  will  be  issued  for  this  Metal 
Casting  Competitiveness  Research 
Program. 

DATES:  The  deadline  for  receipt  of 
applications  is  April  29,  1994. 
ADDRESSES:  Applications  shall  be 
submitted  to:  [Number  DE-PS07- 
94ID132931  J.O.  Lee.  Contracting 
Officer;  Contracts  Officer;  Procurement 
Services  Division;  U.S.  Department  of 
Energv;  Idaho  Operations  Office;  785 
DOE  Place.  MS  1221,  Idaho  Falls,  Idaho 
83401-1562. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trudy  Thorne,  Contract  Specialist.  (208) 
526-9519. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  metal  casting  industry  has 
been  losing  its  competitive  position  in 
the  domestic  marketplace  relative  to 
imported  castings  for  a  number  of  years. 
The  domestic  metal  casting  industry', 
with  costs  which  are  typically  40  to  50 
percent  for  charge  materials,  20  to  30 
percent  for  labor,  and  15  to  20  percent 
for  energy,  is  generally  at  a  disadvantage 
when  compared  to  most  foreign 
competitors.  In  addition,  many  foreign 
competitors  obtain  R&D  assistance 
funded  by  their  governments.  Moreover, 
they  are  not  required  to  meet  stringent 
environmental  regulations,  while  the 
ability  of  the  U.S.  metal  casting  industry 
to  compete  is  adversely  affected  because 
of  the  expense  of  complying  with  rules 


and  regulations  intended  to  protect  the 
environment  and  the  work  place.  These 
advantages  often  outweigh  the 
additional  transportation  and 
distribution  costs  incurred  by  foreign 
competitors  entering  the  U.S.  market  for 
metal  castings.  A  technically  advanced 
and  viable  metal  casting  industry  is 
essential  to  the  competitiveness  of  many 
American  industries.  Many  metal 
casting  companies  lack  the  resources  to 
conduct  metal  casting  research  alone 
due  to  the  fragmented  nature  of  the 
industry. 

In  order  to  improve  the 
competitiveness  and  energy  efficiency 
of  the  U.S.  metal  casting  indu.stry,  the 
Office  of  Industrial  Processes  (OIP)  of 
the  DOE  has  sponsored  a  R&D  program 
titled  Metal  Casting  Competitiveness 
Research  Program  (MCCRP).  As  part  of 
this  program,  this  solicitation  for  federal 
financial  assistance  applications  is 
being  issued. 

Project  Description 

DOE  anticipates  awarding 
approximately  two  to  eight  Cooperative 
Agreements  as  a  result  of  this 
solicitation  provided  applications 
received  meet  or  further  the  objectives 
of  Public  Law  101-425  and  funds  are 
available.  Federal  funds  appropriated 
for  this  solicitation  are  approximately 
S1.900K.  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.078.  Each  award  will 
make  available  federal  funds  to  a  project 
on  a  cost-sharing  basis,  but  the  federal 
funding  contribution  will  not  exceed  50 
percent  of  the  total  cost  of  a  research 
project.  Under  Cooperative  Agreements 
it  is  anticipated  there  will  be  substantial 
involvement  by  DOE. 

DOE  suggests,  but  does  not  require,  a 
multi-phase  approach  and  projects  may 
be  initiated  at  the  bench  (Phase  I), 
laboratory  (Phase  II),  or  pilot-scale 
(Phase  III),  levels.  The  period  of 
performance  for  Phase  I  is  anticipated  to 
be  12  months.  At  the  end  of  Phase  I, 
provided  satisfactory  progress  has  been 
made  and  funds  are  available,  DOE  may 
award  a  continuation  of  work  to 
undertake  further  development  if  the 
participant  demonstrates  a  continuing 
need  for  federal  assistance,  shows 
sufficient  progress  in  the  research  effort 
in  Phase  I.  has  completed  Phase  I  in 
compliance  with  a  mutually  agreed 
management  plan,  and  identifies  the 
new  research  planned. 

The  thrust  of  the  Program  is  directed 
towards  R&D  which  will  improve  the 
competitive  position  and  energy 
efficiency  of  the  US.  metal  casting 
industry,  defined  as  the  industries 
identified  bv  codes  numbered  3321, 
3322,  3324, '3325,  3363,  3364,  3365, 


3366,  and  3369,  in  the  Standard 
Industrial  Classification  manual 
published  by  the  Office  of  Management 
and  Budget  in  1987.  Utilizing  the 
recommendations  of  the  DOE  Metal 
Casting  Industrial  Advisory  Board,  and 
in  accordance  with  the  objectives  of 
Public  Law  101-425,  the  below  listed 
priority  .-esearch  subject  areas  have  been 
identified.  Applicants  should  focus 
their  effort  on  the  seven  subject  areas 
identified  with  an  asterisk  (*).  which 
have  the  highest  priority.  One.  or  more, 
of  the  lower  priority  listed  subjects  may 
be  included  in  the  proposed  research. 
Proposals  for  research  in  areas  not 
included  in  the  list  below  will  not  be 
considered.  Applications  should 
explain  why  industry  is  not  already 
performing  the  proposed  research  and 
why  DOE  funding  is  appropriate. 

Metal  Casting  Research  Priorities 

This  solicitation  is  to  be  focused  on 
the  following  metal  casting  research 
priorities  identified  by  the  industry  and 
the  Industrial  Advisory  Board. 

1.  SoIidiTication  and  Casting  Technologies; 

*  a.  Dimensional  control  of  castings. 

*  b.  Clean  cast  metal  technologj'. 

c.  Expendable  pattern  casting  technology 

2.  Modeling  and  Design: 

*  a.  Computer  integrated  processing 
methods  for  productivity  and  quality 
improvements  such  as  Computer  Aided 
Design  (CAD).  Computer  Aided  Engineering 
(CAE).  Computer  Aided  Manufacturing. 
(CAM),  and  Computer  Integrated 
Manufacturing  (CIM). 

3.  Processing  Technologies  and  Design  for 
Energy  Efficiency,  Material  Conservation. 
Environmental  Protection,  or  Industrial 
Productivity: 

a.  Energy  Efficiency: 

*  (1)  Melting  Furnace  Optimization. 

b.  Material  Conservation: 

*  (1)  Casting  process  improvements  for 
lightweight  and  thin-wall  components  of 
aluminum,  and  magnesium  etc. 

c.  Environmental  Protection: 

*  (1)  Sand  reclamation. 

*  (2)  Characterization  and  remediation  of 
waste  streams. 

d.  Industrial  Productivity: 

(1)  Gating  system  removal  technologif« 

4.  Other  .^reas  of  Research: 

a.  On-line  process  control  and  sensors  for 
molding,  melting,  and  coremaking. 

b.  Improved  melting  process  for  casting 
purposes. 

Proposal  Requirements 

Each  proposal  must  contain  the 
following; 

1.  Demonstrated  support  of  the  metal 
casting  industry  by  describing: 

a.  How  industry  has  participated  in 
deciding  what  research  activities  will  be 
undertaken; 
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t).  How  industr>'  will  participate  in  the 
evaluation  of  the  applicant's  progrrss  in 
resparch  and  development  activities;  and 

c.  Thf  extent  to  which  industrj'  funds  are 
committed  to  the  applicants  proposal. 

2.  Demonstrate  a  commitment  for  matching 
funds  from  non-federal  sources,  which  shall 
consist  of: 

a.  Cash,  and/or 

b.  .^s  determined  by  DOE,  the  fair  market 
value  of  equipment,  services,  materials, 
appropriate  technologv'  transfer  activities, 
and  other  assets  directly  related  to  the 
proposal's  cost: 

3  Provide  a  single  or  multiyear 
mcuiagement  plan  that  outlines  how  the 
re-icarch.  development,  and  technology 
transfer  activities  will  be  carried  out  and 
administered;  The  management  plan  that 
shall: 

a.  Outline  the  research,  development,  and 
technology  transfer  activities  expected  to  be 
performed; 

b.  Outline  who  will  conduct  those  resr.arch 
activities; 

c.  Establish  the  duration  of  each  task  and 
i)V(<r  which  the  research  activities  will  take 
place;  and 

d.  Define  the  overall  program  management 
and  direction  by; 

1.  Identifying  managerial,  organizational 
and  administrative  procedures  and 
responsibilities; 

2.  Outlining  how  the  coordination  of 
research  and  development  between  the 
individuals  and  organizations  involved  will 
he  achieved; 

3.  Demonstrating  how  implementation  and 
monitoring  of  the  pn)gress  of  research  project 
after  receipt  of  funding  from  the  Secretary- 
will  be  achieved: 

4.  Demonstrating  how  recommendations 
and  implementations  on  modifications  to  the 
plan,  if  any.  will  be  achieved;  and 

5.  Providing  sufficient  rationale  to  support 
the  project  costs. 

4.  State  the  annual  cost  of  the  proposal  and 
a  breakdown  of  those  costs  per  each  task  and 
each  individual  performing  the  work: 

5.  A  critical  review  of  existing  and 
emerging  technologies,  relevant  patents,  on- 
going research,  and  practices,  and  a 
(iescription  of  the  hurdles  that  must  be 
overcome  to  ensure  commercial  viability  and 
(ommercialization  of  the  proposed 
technologies: 

6.  Justify  the  project  with  an  initial 
economic  evaluation  indicating  the  potential 
for  a  significant  reduction  in  manufacturing 
cost  and/or  a  significant  improvement  in 
product  value  resulting  from  the  proposed 
research: 

7.  Identify  the  technical  hurdles  for 
commercialization  and  how  they  will  be 
addressed:  and 

B.  Evidence  of  having  the  facilities  and 
equipment  capable  of  conducting  at  least 
laboratory  scale  testing  or  demonstration  of 
metal  casting  or  related  processes. 

Note:  LInderlying  assumptions  along  with 
detailed  calculations  to  support  the  claimed 
economic  and  energy  efficiency  bervefits  must 
he  included  in  the  application. 


Qualified  Applicants 

The  following  entities  are  qualified  to 
respond  to  this  solicitation: 

a.  An  educational  institution; 

b.  A  consortium  of  educational 
institutions; 

c.  A  consortium  of  educational 
institution(s)  with  one  or  more  of  the 
following:  Government-owned  laboratories, 
private  research  organizations,  nonprofit 
institutions,  or  private  firms; 

That  is  located  in  a  region  where  the  metal 
casting  industry  is  concentrated. 

Proposal  Evaluation 

a.  Application  Deadline:  The  deadline  for 
receipt  of  applications  is  April  29,  1994. 
Only  applications  which  are  timely  in 
accordance  with  10  CFR  600.13.  will  be 
evaluated.  Late  applications  will  be  handled 
in  accordance  with  10  CFR  600.13. 

b.  St'lection  of  Proposals:  Only  those 
proposals  which  meet  all  of  the  requirements 
of  this  solicitation  will  be  considered  for 
selection.  Selections  will  be  made  in 
accordance  with  the  following  selection 
criteria  and  programmatic  considerations: 

Criterion  1 — The  research  proposal 
demonstrates  a  thorough  knowledge  of  the 
metal  casting  industry  by  highlighting  its 
technology  needs,  barriers  to  their 
development  and  commercialization,  and 
provides  a  credible  management  plan  to 
achieve,  and  evidence  to  support,  the 
benefits  identified  in  the  proposed  research. 

Criterion  2 — The  research  proposal  offers 
technology  which  is  based  upon  sound 
scientific,  environmental,  and  engineering 
principles,  are  tecJinicaliy  feasible  and  cost 
effective,  have  practical  industrial 
application,  and  will  provide  the  greatest 
benefits  per  dollar  invested  in  U.S.  metal 
casting  industry  competitiveness  and  job 
creation  and/or  retention. 

Criterion  3 — The  research  proposal 
identifies  a  viable  mechanism  to  facilitate  the 
transfer  of  the  technologv-  to  the  metal  casting 
industry  at  the  earliest  practicable  time: 

Criterion  4 — The  research  proposal 
contains  evidence  of  strong  support  by  the 
metal  casting  industry  by  identifying 
significant  industry  involvement  in 
preparation  of  the  proposal  and  in 
performing  the  research  activities:  and 

Criterion  5 — The  extent  of  the  financial 
commitment  of  non-Federal  sources  to  the 
research  activities. 

c.  Weighting  of  Criteria:  Selection  criterion 
(given  under  F.b.  above)  Criterion  1  is 
weighted  60%  of  the  total  score.  Criteria  2, 

3,  4,  and  5  are  weighted  equal,  each  one 
lieing  10%  of  the  total  score. 

d.  Programmatic  Selection  Considenitions: 
In  conjunction  with  the  evaluation  results 
and  rankings  of  individual  proposals,  the 
Covernment  will  make  selections  for 
negotiations  and  planned  awards  from  among 
the  highest  ranking  proposals  utilizing  the 
following  programmatic  considerations: 

(1)  To  the  greatest  extent  possible  and 
subject  to  available  appropriations,  selection 
decisions  will  ensure  that  at  least  one 
applicant  is  selected  from  each  of  the  four 
census  regions  of  the  country  where  the 
metal  casting  area  is  concentrated. 


(2)  It  is  desirable  to  implement  each 
research  and  development  project  as  a 
continuing  collaborative  effort  in  w  hich  the 
participants  represent  both  the  scientific/ 
engineering  research  disciplines  as  well  as 
members  of  the  metal  casting  industry- 
engaged  in  its  practical,  daily  operations  and 
experienced  in  the  application  of  advanced 
metal  casting  processes. 

(3)  To  the  maximum  extent  possible,  the 
research  and  development  activities  should 
be  conducted  on  the  premises  of  the 
industrial  participants  in  the  proposed 
projects. 

(4)  It  is  desirable  that  a  dominant  portion 
of  the  proposed  rt.'search  focus  on  improving 
metal  casting  processes  and  the  application 
of  emerging  advanced  technologies  in  the 
tvpical  U.S.  metal  casting  company. 

(5)  Proposals  that  have  the  potential  to  save 
significant  energy  and  provide  significant 
cost  benefits  are  preferred. 

e.  Merit  Reviews:  All  Applications  will  be 
evaluated  under  the  Office  of  Conservation 
and  Renewable  Energy  Merit  Review  of 
Discretionary  Financial  Assistance 
Applications  Review  Procedures  for  Solicited 
Proposals.  Selections  for  negotiations  are 
expected  to  be  made  May  31. 1994,  and 
financial  assistance  av^ards  are  expected  to 
be  made  by  August  31.  1994. 

Conditions,  Instructions,  and  Notices 

General  Conditions 

The  applications  vv-ill  be  evaluated  in 
accordance  with  the  applicable  DOE 
Financial  Assistance  Rules,  Code  of 
Federal  Regulations  Title  10,  Chapter  II, 
Subchapter  H.  part  600.  and  the  criteria 
and  programmatic  considerations  set 
forth  in  this  solicitation.  In  conducting 
this  evaluation,  the  Government  may 
utilize  assistance  and  advice  from  non- 
Government  personnel.  Applicants  are 
therefore  requested  to  state  on  the  cover 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
government personnel.  The  applicants 
are  further  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent.  DOE  reserves  the  right  to 
support  or  not  to  support  any,  all,  or  any 
part  of  any  application.  All  applicants 
will  be  notified  in  writing  of  the  adion 
taken  on  their  applications  in 
approximately  90  days  after  the  closing 
date  for  this  solicitation,  pjovided  no 
follow-up  clarifications  are  needed. 
Status  of  any  application  during  the 
evaluation  and  selection  process  will 
not  be  discussed  with  the  applicants. 
Unsuccessful  applications  will  not  be 
returned. 

Instructions  for  Preparation  of 
Applications 

Each  application  in  response  to  this 
solicitation  should  be  prepared  in  one 
volume.  One  original  and  six  copies  of 
each  application  are  required.  The 
application  facesheet  is  the  Standard 
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Form  424.  The  application  is  to  be 
prepared  for  the  complete  project 
period. 

a.  Proprietary  Proposal  Information: 
Applications  submitted  in  response  to  this 
solicitation  may  contain  trade  secrets  and/or 
privileged  or  confidential  commercial  or 
financial  information  which  the  applicant 
docs  not  want  used  or  disclosed  for  any 
purpose  other  than  evaluation  of  the 
application.  The  use  and  disclosure  of  such 
data  may  be  restricted  provided  the  applicant 
marks  the  cover  sheet  of  the  application  with 
the  following  legend,  specifying  the  pages  of 
the  application  which  are  to  be  restricted  in 
accordance  with  the  conditions  of  the  legend: 

The  data  contained  in  pages of  this 

application  have  been  submitted  in 
confidence  and  contain  trade  secrets  or 
proprietary  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this 
application.  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  government's  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

Further,  to  protect  such  data,  each  page 
containing  such  data  shall  be  specifically 
identified  and  marked,  including  each  line  or 
paragraph  containing  the  data  to  be  protected 
with  a  legend  similar  to  the  following: 

Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  the  restriction  on  the 
cover  page  of  this  application. 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  may  be 
subject  to  release  under  the  provisions  of-the 
Freedom  of  Information  Act  (FOIA),  if  DOE 
or  a  court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOIA. 

The  Government  assumes  no  liability  for 
disclosure  or  use  of  unmarked  data  and  may 
use  or  disclose  such  data  for  any  purpose. 
Applicants  are  hereby  notified  that  DOE 
intends  to  make  all  applications  submitted 
available  to  non-Government  personnel  for 
the  sole  purpose  of  assisting  the  DOE  in  its 
evaluation  of  the  applications.  These 
individuals  will  be  required  to  protect  the 
confidentiality  of  any  specifically  identified 
information  obtained  as  a  result  of  their 
participation  in  the  evaluation. 

b.  Budget:  A  budget  period  is  an  interval 
of  time  (usually  12  months)  into  which  the 
project  period  is  divided  for  funding  and 
reporting  purposes.  Project  period  means  the 
total  approved  period  of  time  that  DOE  will 
provide  support  contingent  uf>on  satisfactory 
progress  and  availability  of  funds.  The 
project  f>eriod  may  be  divided  into  several 
budget  periods.  Each  application  must 
contain  Standard  Forms  424A.  The  budget 
summary  page  only  needs  to  be  completed 
for  the  first  budget  period;  ail  other  periods 
of  supjxirt  requested  should  be  shown  on  the 
total  costs  page.  The  proposal  should  contain 
full  details  of  the  costs  regarding  the  labor, 
overhead,  material,  travel,  subcontracts, 
consultants,  and  other  support  costs  broken 
down  per  task  and  per  year.  Every  cost  item 
should  be  justifiable  and  further  details  of  the 


costs  may  be  required  if  the  profKJsal  is 
selected  for  the  award.  It  is  essential  that 
requested  details  be  submitted  in  a  timely 
manner  for  the  actual  award.  Items  of  needed 
equipment  should  be  individually  listed  by 
description  and  estimated  cost,  inclusive  of 
tax,  and  adequately  justified.  The  destination 
and  purpose  of  budgeted  travel  and  its 
relation  to  the  research,  should  be  specified. 
Anticipated  consultant  services  should  be 
justified  and  information  furnished  on  each 
individual's  expertise,  primary 
organizational  affiliation,  daily  comjjensation 
rate  and  number  of  days  of  exf>ected  service. 
Consultant's  travel  costs  should  be  listed 
separately  under  travel  in  the  budget. 

c.  Cost:  In  the  event  there  are  multiple 
projects  proposed  in  a  submittal,  a  separate 
cost  proposal  should  be  included  for  each 
project  proposed  for  funding.  The  cost 
proposal  should  have  sufficient  detail  that  an 
independent  evaluation  of  the  labor, 
materials,  equipment  and  other  costs  as  well 
as  a  verification  of  the  prop»osed  cost  share 
can  be  performed. 

Notices  to  Applicants 

a.  False  Statements:  Applications  must  set 
forth  full,  accurate,  and  complete  information 
as  required  by  this  solicitation.  The  jjenalty 
for  making  false  statements  is  prescribed  in 
18  U.S.C.  1001. 

b.  Application  Clarification:  DOE  reserves 
the  right  to  require  applications  to  be 
clarified  or  supplemented  to  the  extent 
considered  necessary  either  through 
additional  written  submissions  or  oral 
presentations. 

c.  Amendments:  All  amendments  to  this 
solicitation  will  be  mailed  to  recipients  who 
submit  a  written  request  for  the  application 
forms. 

d.  Applicant's  Past  Performance:  DOE 
reserves  the  right  to  solicit  from  available 
sources  relevant  information  concerning  an 
applicant's  past  performance  and  may 
consider  such  information  in  its  evaluation, 

e.  Commitment  of  Public  Funds:  The 
Contracting  Officer  is  the  only  individual 
who  can  legally  commit  the  Government  to 
the  expenditure  of  public  funds  in 
connection  with  the  proposed  award.  Any 
other  commitment,  either  explicit  or  implied, 
is  invalid. 

f.  Effective  Period  of  Application:  All 
applications  should  remain  in  effect  for  at 
least  180  days  from  the  closing  date. 

g.  Availability  of  Funds:  The  actual  amount 
of  funds  to  be  obligated  in  each  fiscal  year 
will  be  subject  to  availability  of  funds 
appropriated  by  Congress  to  carry  out  the 
purposes  of  the  Act  (Pub.  L.  101^25). 

h.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  preaward 
assurances  of  compliance  and  certifications 
which  are  mandated  by  law.  The  assurance 
and  certification  forms  will  be  provided  in 
the  application  package  which  will  be 
provided  to  you  upon  wTitten  request. 

i.  Preaward  Costs:  The  government  is  not 
liable  for  any  costs  incurred  in  preparation  of 
an  application.  Awardees  may  incur 
preaward  costs  up  to  ninety  (90)  days  prior 
to  the  effective  date  of  award.  Should  the 
awardee  take  such  action,  it  is  done  so  at  the 
awardee's  risk  and  does  not  impose  any 
obligation  on  the  DOE  to  issue  an  award. 


j.  Patent  Rights:  Pursuant  to  the  direction 
in  Section  9  of  Public  Law  101-425, 
applicants  are  advised  that  patent  rights  will 
be  treated  in  accordance  with  Chapter  18, 
Title  35  of  the  United  States  Code. 

k.  Loans  under  DOE  Minority  Economic 
Impact  (MEI)  Loan  Program:  Applicants  are 
advised  that  loans  under  the  DOE  Minority 
Economic  Impact  (MEI)  Loan  Program  are  not 
available  to  finance  the  cost  of  preparing  an 
application  pursuant  to  this  solicitation. 

1.  Environmental  impact:  The  applicant 
shall  include  a  listing,  discussion  and 
existing  documentation  if  the  project/activity 
has  the  possibility  of  involving,  generating  or 
resulting  in  changes  to  any  of  the  following: 
(1)  Air  Pollutants — released  or  discharged 
into  the  atmosphere  through  point  or  fiigilive 
sources;  (2)  Liquid  Effluent — any  waste 
stream  discharged;  (3)  Solid  Waste — 
nonradioactive,  nonhazardous  solid  waste; 
(4)  Radioactive  Waste — waste  containing  <2 
nCi/g;  (5)  Hazardous  Waste— RCRA 
hazardous  per  40  CFR  261.3  and 
polychlorinated  biphenyls  (PCBs);  (6)  Mixed 
Waste — combination  of  radioactive  and 
hazardous  waste;  (7)  Chemical  Storage/Use — 
define  species,  uses  and  estimates  volumes: 
(8)  Petroleum  Products  Storage — define 
product,  volume,  use  and  typw  of  storage;  (9) 
Asbestos  Waste — define  friability,  estimated 
volume,  and  if  project  is  renovation  or 
demolition;  (10)  Water  Use/Diversion — 
withdrawal  of  groundwater  or  diversion  or 
withdrawal  of  surface  water;  (11)  Sewage 
System — all  pipes,  tanks,  treatment 
structures;  disposal  areas,  etc.  for  collection, 
treatment,  and.  disposal  of  sewage;  (12) 
Clearing/Excavation — removal  of  surface 
debris,  vegetation,  and  other  changes  in  soil 
surface  features;  (13)  Construction/ 
Renovation;  (14)  Excess  Noise  Levels — 
ambient  noise  level  name,  near  proposed 
project/activity;  (15)  Pesticide  Use — identify 
pesticide  name,  target  organism,  use  area, 
application  rate,  method,  and  applicator;  (16) 
Radiation  Exposures — radiation  levels  at  or 
near  the  proposed  project/activity. 

The  discussion  shall  address  the  following 
questions.  Will  this  action  contribute  to  a 
cumulative  impact  with  on-going  activities? 
Is  this  action  related  to  a  proposed  action 
with  potentially  significant  impacts?  Will  the 
project  create  uncertain,  unique,  or  unknown 
risks?  Will  the  project  require  siting, 
construction,  or  expansion  of  a  waste 
facility?  Will  the  project  impact  a  kCRA- 
regulated  unit  or  facility?  Will  the  project 
threaten  or  violate  any  statute,  regulation,  or 
DOE  Order?  Will  the  project  require  any 
federal,  state,  or  local  permits,  approvals, 
etc.?  Has  this  action/area  been  previously 
assessed  under  NEPA?  Will  the  action  take 
place  in  an  area  of  previous  or  on-going 
disturbance?  Will  the  action  have  any 
socioeconomic  concerns?  Will  the  project 
adversely  affect  any  of  the  following 
environmentally  sensitive  resources?  (1) 
Threatened/Endangered  Species;  (2) 
Wildlife/Vegetation;  (3)  Soils/Erosion;  (4) 
Cultural/Historical;  (5)  Wilderness/Scenic 
Areas;  (6)  Prime/Unique  Farmland;  (7)  Wild/ 
Scenic  Rivers;  (8)  L,akes/Floodplains/ 
Wetlands;  (9)  Domestic/Groundwater;  (10) 
Air  Resources/Quality.  Discussions  shall 
include  how  all  environmental  impacts  will 
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Ih!  mitigated.  If  an  environmental  impact 
cannot  be  mitigated,  what  are  the  direct  and 
indirect,  short  term  and  long  term  adverse 
effects  that  can  not  be  avoided? 

In  order  to  receive  a  copy  of  the 
application  packa>^e.  please  submit  a 
written  request  or  fax  to  the  following 
addrtjss. 
V.  S  Department  of  Energy.  Idaho  Operations 

OfTite.  7B-5  DOE  Place.  Idaho  Falls.  ID 

83401-1562.  Attn;  Trudy  Thome  MS- 

1221.  Fax  No.  (208)  525-5548 

The  Prt)cnrement  Request  No.  is  07- 
94ini32f)3.00O.  To  facilitate  handling. 
please  place  the  Procurement  Request 
No  on  the  fax  or  outside  of  the  package 
containing  your  request  for  the 
application  forms: 

Solicitation:  DE-PS07-94ID1 3293. 

Dated:  Februar>'  25. 1994. 
|.0.  Ue. 

Acting  Director.  Procurement  S€r\'iceii 
Division. 
|FR  Doc  94-5139  Filed  3-t-94;  8:45  am] 

BILUNG  CODE  M50-01-P 


Nevada  Operations  Office; 
Implementation  of  Noncompetitive 
Financial  Assistance 

AGENCY:  Nevada  Operations  Office. 
Department  of  Energy. 
ACTION;  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  Nevada  Operations 
Office  (DOE/NV)  announces  that 
pursuant  to  the  Department  of  Energy's 
Financial  Assistance  Rules  10  CFR 
BOO. 7(b)(2).  it  is  awarding  a 
noncompetitive  financial  assistance 
grant  to  support  a  forum  for  the 
discussion  of  radiation  hazards  and 
regulations,  and  to  promote  uniform 
standards  for  the  protection  of  the 
public,  patients,  workers,  and  the 
environment. 

FOR  FURTHER  INFORMATION  COffTACT: 
F'eter  Mueller,  Emergency  Management 
Division,  DOE  Nevada  Operations 
Office.  P.O.  Box  98518,  Las  Vegas.  NV 
8qi93-«518,  (702)  29,5-1777. 
SUPPLEMENTARY  INFORMATION:  This 
.ivvard  will  provide  financial  support  to 
the  Conference  of  Radiation  Control 
Program  Directors  (CRCPD). 

The  CRCPD  was  formed  as  the 
professional  association  of  state  and 
federal  radiation  control  agencies. 
C:RCPD  has  approximately  50 
(  ommittees  that  address  specific  aspects 
of  radiation  control,  as  well  as  task 
forces  that  are  formed  to  address 
particular,  current  problems.  The  DOE/ 
NVs  interests  are  shared  by  the 
•ommittee  on  radioactive  material 
transportation,  natural  radioactivity 


contamination,  radioactive  waste 
management,  emergency  response 
planning,  state  laboratory  accreditation. 
federal  facilities,  resource  recovery  and 
radioactivity,  decontamination  and 
decommissioning,  ionizing 
measurements,  information 
dissemination,  and  suggested  state 
regulations. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  CRCPD  because  of 
their  unique  qualifications  in  this  field. 

The  project  period  of  this  grant  is  for 
5  years  and  will  commence  on  March 
15,  1994,  through  March  14.  1999.  The 
total  estimated  cost  of  this  award  is 
$50,000. 

Issued  in  Las  Vegas,  Nevada,  on  February 
18.  1994. 
Nick  C.  Aquilina, 

Manager.  DOE  Nevada  Operations  Office. 
jFR  Doc.  94-5133  Filed  3-4-94:  8:45  am] 

BILLING  CODE  6450-01-M 


Hydrogen  Technical  Advisory  Panel 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  often  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Uw.  92^63,  86  Stat.  770,  as 
amended),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Hydrogen  Technical  Advisory 
Panel.. 

Date  and  Tinie;  Tuesday,  March  22. 1994, 
1  p.m.-5;30  p.m.,  Wednesday.  March  23, 
1994.  8:45  a.m.-3:45  p.m. 

Place:  Hotel  Washington.  Pennsylvania 
Avenue  at  15th  Street,  Washington.  DC 
20004.  Telephone  (202)  638-5900.  Fax  (202) 
638-1594. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Eaton,  Designated  Federal 
Official,  1000  Independence  Avenue 
S\V.,  VVa.shington,  DC  20585,  Telephone: 
(202) 586-1506. 

SUPPLEMENTARY  INFORMATION; 

Purpose 

The  Hydrogen  Technical  Advisory 
Panel  (HTAP)  will  advise  the  Secretary 
of  Energy  who  has  the  overall 
management  responsibility  for  carrying 
out  the  programs  under  the  Matsunaga 
Hydrogen  Research,  Development,  and 
Demonstration  Program  Act  of  1990. 
Public  Law  101-566.  The  Panel  will 
review  and  make  any  necessary 
recommendations  to  the  Secretary  on 
the  following  items:  (1)  The 
implementation  and  conduct  of 
programs  required  by  the  Act.  (2)  the 
economic,  technological,  and 
environmental  consequences  of  the 
deployment  of  hydrogen  production  and 


use  systems,  and  (3)  the  contents  of  the 
comprehensive  5-year  program  required 
by  the  Act. 

Tentative  Agenda 

Tuesday .  March  22.  1994 

I  p.m.— Introductions  and  Opening 

Comments.  J.  Birk 
1:15  p.m.  DOE  Status  Report  (including 

program  integration  suggestions),  R. 

Eaton 
1:45  p.m.  Discussion  of  tXDE  Report.  All 
2:15  p.m.  Aircraft  Program 

Recommendation.  A.  Bain 
2:45  p.m.  Aircraft  Program  Discussion/ 

Acti-jii.  All 
3:15  p.m.  Break. 
3:45  p.m.  A  Smooth  Hydrogen 

Transition  (LNLL).  B.  Schock 
4:15  p.m.  Discussion  of  Transition.  All 
4:45  p.m.  Public  Comments  (5-minute 

rule).  Public 
5:30  p.m.  Adjournment. 

Wedrjf'sday.  March  23.  1994 

8:45  a.m.  DOE  Demonstration  Program 

Outline.  N,  Rossmeissl 
9:15  a.m.  Ehscussion  Demonstration 

Program.  All 
10  a.m.  Sustainable  Energy  Centers:  A 

Near-Tenn  Path  to  Renewable 

Hydrogen.  Senator  Tom  Harkin 
10:30  a.m.  Break. 

II  a.m.  Discussion  DOE  Demonstration 

Program  (continued). 
12  p.m.  Lunch. 
1  p.m.  Election  of  Chairman.  All 

•  "Expressions  of  Interest 

•  Nominations 

•  Ballot  Election 

1:15  p.m.  Safety  Issues/Suggestion. 

Zalosh 
1:45  p.m.  Discussion  of  Safety.  All 
2:15  p.m.  International  Report  (Recent 

lEA  activities).  Hoagland/Eaton 
2:45  p.m.  Dist;ussion  International 

Report.  All 
3:15  p.m.  Round  Table. 
3:45  p.m.  Adjournment. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  HTAP  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wi.shes  to  make  an  oral  statement 
pertaining  to  agenda  items  should 
contact  the  Designated  Federal  Official 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
before  5  p.m.  (e.s.t.)  Tuesday,  March  15, 
1994.  and  reasonable  provision  will  be 
made  to  include  the  presentation  during 
the  public  comment  period.  It  is 
requested  that  oral  presenters  provide 
1 5  copies  of  their  statements  at  the  time 
of  their  presentations. 
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Written  testimony  pertaining  to 
agenda  items  may  be  submitted  prior  to 
the  meeting.  Written  testimony  must  be 
received  bv  the  Designated  Federal 
Official  at  the  address  shown  above 
before  5  p.m.  (e.s.t.)  Tuesday,  Mart:h  15. 
1994,  to  assure  that  it  is  considered  by 
Panel  members  during  the  meeting. 

Minutes 

A  transcript  of  the  open,  public 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the  Public 
Reading  room  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  between  9  a.m. 
and  4  p.m..  Monday  through  Friday 
except  Federal  holidays. 
Marcia  L.  Morris. 

Deputy  Advisory  Committee  Management 
Office}. 
|FR  Doc.  94-5134  Filed  3-4-94:  8:45  am] 

BtLLING  CXOE  MS0-41-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-3 1-002] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tarift 

March  1.  1994. 

Take  notice  that  on  February  24.  1994, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets: 

Substitute  First  Revised  Sheet  No.  358 
Substitute  Original  Sheet  No.  358A 

CNG  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  February  9.  1994.  letter 
order  in  this  proceeding.  CNG  states  that 
it  is  removing  tariff  language  that  would 
have  allowed  it  to  offset  certain  supplier 
refunds  received  after  March  31.  1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  of  Practice  and  Procedure  18 
CFR  383.211.  All  protests  should  be 
filed  on  or  before  March  8.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  ]r., 
Acting  Secretary. 
|FR  Dor  94-5056  Filed  3-1-94;  8:45  ami 

BILLINO  CODE  67ir-01-M 


[Docket  No.  RP94-21-000] 

Northern  Natural  Gas  Co.;  Suspension 
of  Comments 

March  1.  1994. 

Take  notice  that  the  initial  and  reply 
comments  dates  established  at  the 
technical  conference  held  in  this 
proceeding  on  January  26.  1994.  are 
suspended  until  further  notice  to  allow 
the  parties  the  opportunity  to  further 
dis<:uss  the  possibility  of. settlement. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
jFR  Doc.  94-5057  Filed  3^1-94;  8:45  am] 

BILUNG  CODE  6717-Oi-M 


[Docket  Nos.  RP94-6-000  and  RP94-64- 

000] 

Northern  Natural  Gas  Co;  Technical 
Conference 

March  1,  1994. 

Take  notice  that  at  9:30  a.m.  on 
Tuesday,  March  22,  1994,  the 
Commission  staff  will  convene  a 
technical  conference  in  the  above- 
captioned  proceedings.  Any  discussion 
and/or  review  of  confidential  data  will 
be  restritled  to  those  parties  who  have 
signed  a  confidentiality  agreement. i 

The  technical  conference  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  NE.,  Washington.  1X3. 
Linwood  A  Watson,  Jr.. 
Acting  Sfcretary: 
IFR  Doc  94-5058  Filed  3-4-94:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-147-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tarift 

.Mrtrrh  1.  l','v»4. 

Take  notice  that  on  February  25.  1994. 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  effective  April  1. 
1994: 

Third  R<!vised  Sheet  No.  59 
Third  Revised  Sheet  No.  60 
First  Revised  Sheet  No.  61 
Frist  Revised  Sheet  No.  62 
First  Revised  Sheet  No.  65 

Northern  states  that  such  tariff  sheets 
are  lieing  submitted  to  propose  a 
reduction  in  the  number  of  mileage 
indicator  districts  (MIDS)  Northern  uses 
to  assess  transportation  and  fuel 
charges. 


1  The  Commission  staff  is  not  rpquirpd  hi  si^n  a 
confidentiality  agreement. 


Northern  further  slates  that  c:opies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  rules  214 
and  21 1  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  .385.211).  All  such  petitions  or 
protests  must  be  filed  on  or  before 
March  8.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Socretan'. 
jFR  Doc.  94-5059  Filed  3-4-94;  8;45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-1 49-000] 

Pacific  Gas  Transmission  Co  ; 
Proposed  Change  in  FERC  Gas  Tanff 

March  1.1994 

Take  notice  that  on  February  28.  1994. 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
section  4  of  the  Natural  Gas  Act.  new 
and  revised  tariff  sheets  in  Second 
Revised  Volume  No.  1  and  First  Revised 
Volume  No.  1-A  of  its  FERC  Gas  Tariff. 
PGT  states  that  the  primary  and 
alternate  tariff  sheets  revised  rates  for  its 
transportation  services  and  reflec;t  other 
changes  to  the  FERC  Gas  Tariff.  Second 
revised  Volume  No.  1  and  First  Revised 
Volume  No.  1-A.  PGT  states  that  the 
revised  rates  refiect  an  increase  of 
approximately  S22.6  million  over 
present  rates.  An  effective  date  of  April 
1.  1994  is  proposed  for  the  revised  tariff 
sheets. 

PGT  states  that  it  is  submitting  this 
general  rate  case  in  compliance  with  the 
Settlement  Agreement  approved  by  the 
Commission  in  Docket  No.  RS92-46- 
000,  w  hich  requires  PGT  to  file  a  rate 
case  pursuant  to  section  4  of  the 
National  Gas  Act  within  fourteen 
months  of  the  commencement  of 
restructured  senices  on  PGT's  system  in 
order  to  provide  a  forum  for  the 
resolution  of  whether  rates  applicable  to 
PGT's  shippers  should  be  determined 
on  an  equalized  basis. 

In  this  regard.  PGT  states  that  the 
primary  tariff  sheets  submitted  n>flei;t 
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rates  per  mile  of  haul  that  have  been 
equalized  through  rolled-in  cost 
allocation  so  that  the  only  difference  in 
charges  from  firm  service  will  reflect  the 
distance  the  gas  is  transported.  PGT 
requests  that  the  Commission  order  an 
expedited  procedural  schedule  that  will 
allow  this  issue  to  be  resolved  (and  rates 
implemented)  by  the  end  of  the 
suspension  period.  PGT  states  that  the 
current  regime  of  vintaged  rates  is 
irreparably  harming  PGT"s  shippers 
because  the  substantial  rate  disparities 
that  exist  under  vintaged  pricing 
severely  impair  the  abihty  of  shippers 
subject  to  surcharges  to  release  capacity 
as  contemplated  by  Order  No.  636,  et 
seq.  In  lire  event  the  Commission  is 
unable  to  resolve  this  issue  by  the  end 
of  the  suspension  period,  PGT  requests 
authority  to  implement  its  proposed 
equalized  rates  at  the  end  of  the 
suspension  period  (subject  to  refund) 
pursuant  to  an  escrow  arrangement, 
which  is  more  fully  discussed  in  PGT's 
filing.  PGT  states  that,  in  the  event  the 
Commission  does  not  grant  either 
request,  it  is  submitting  alternate  tariff 
sheets  reflecting  the  continuation  of 
vintaged  pricing  to  become  effective 
pending  the  Commission's  final 
determination  on  its  primary  tariff 
sheets. 

PGT  states  that  the  annual  cost  of 
service  underlying  the  proposed  rates  is 
$216,925,450.  which  is  based  on  the 
twelve  months  of  actual  experience 
ending  October  31,  1993.  adjusted  for 
known  and  measurable  changes 
occurring  durmg  the  nine-month  period 
ending  July  31,  1994.  As  more  fully  set 
forth  in  PGT's  filing,  this  annual  cost  of 
service  reflects  updated  operation  and 
maintenance  expenses:  an  overall  rate  of 
return  of  9.24%,  based  on  a  capital 
structure  consisting  of  65.5%  debt  and 
34.5%  equity,  a  cost  of  debt  of  7.26%. 
and  a  cost  of  equity  of  13.00%:  updated 
plant  costs:  updated  depreciation 
expenses  that  reflect  an  increase  in  the 
depreciable  basis  and  a  change  in  the 
depreciation  rate  for  transmission  plant 
due  to  an  extension  of  the  useful  life  for 
older  transmission  plant  to  2023,  and 
revised  negative  salvage  value  rates;  and 
adjustments  to  tax  expenses. 

PGT  states  that  it  has  not  changed  the 
method  of  Straight-Fixed  Variable  cost 
classification  and  rate  design  the 
Commission  approved,  most  recently  in 
PGT's  restructuring  proceeding  in 
Docket  No.  RS92-46-000.  PGT  further 
states  that  it  has  also  continued  to 
design  and  bill  the  firm  reservation 
charges  on  the  basis  of  contract  demand, 
and  allocated  costs  and  designed  rates 
on  a  strict  mileage  basis  using  contract 
demand  and  commodity  units.  In 
addition.  PGT  states  that  it  is  fully 


allocating  its  total  cost  of  service 
between  interruptible  and  firm 
transportation  service  and  designing  its 
rates  to  recover  the  allocated  costs. 

PGT  states  that  it  is  submitting  certain 
tariff  modifications  to  afford  shippers 
additional  flexibility,  including  overrun 
service  for  all  firm  and  interruptible 
shippers  under  Rate  Schedules  FTS-1 
and  ITS-1:  to  permit  shippers  to 
determine  the  length  of  the  bidding 
period  for  all  subject  capacity  releases: 
to  streamline  the  number  of  release 
types;  to  shorten  the  time  period  to 
effectuate  a  Rapid  Release:  and  to  add 
a  reservation  charge  credit  provision 
and  clarifying  and  updating  other 
provisions  of  PGT's  open-access  tariff. 

PGT  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  8, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  94-5096  Filed  3-4-94:  8:45  am] 
BILLiNO  CODE  6717-01-M 


[Docket  No.  RP94-1 45-000] 

Pacific  Gas  Transmission  Co.; 
Proposed  Change  In  FERC  Gas  Tariff 

March  1,  1994. 

Take  notice  that  on  February  25.  1994. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A,  proposed  tariff  sheets  listed  on 
the  Appendix  to  the  filing,  with  a 
proposed  effective  date  of  March  27, 
1994. 

PGT  states  that  the  purpose  of  this 
filing  is  the  establishment  of  HUB 
Services  to  be  provided  at  receipt/ 
delivery  points  on  its  system, 
particularly  at  its  major  market  centers 
and  pipeline  interconnects  at  Kingsgate, 
British  Columbia,  Stanfield,  Oregon  and 


Malin,  Oregon.  PGT  will  offer  new 
Parking  and  Authorized  Imbalance 
Service  under  new  Rate  Schedules  PS— 
1  and  AIS-1  respectively.  PGT  proposes 
an  effective  date  of  March  27,  1994  for 
the  new  services. 

PGT  further  states  that  copies  of  its 
filing  were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procediu-e.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  8. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-5060  Filed  3-4-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-1 48-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  1,1994. 

Take  notice  that  on  February  25,  1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  fihng  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1  the  following  tariff  sheets 
to  be  effective  April  1.  1994; 

First  Revised  Sheet  No.  125 
First  Revised  Sheet  No.  236 
First  Revised  Sheet  No.  237 
First  Revised  Sheet  No.  241 
First  Revised  Sheet  No.  247 
First  Revised  Sheet  No.  251 
First  Revised  Sheet  No.  252 
First  Revised  Sheet  No.  253 
First  Revised  Sheet  No.  295 
First  Revised  Sheet  No.  303 
First  Revised  Sheet  No.  304 
First  Revised  Sheet  No.  313 
First  Revised  Sheet  No.  321 
First  Revised  Sheet  No.  322 
First  Revised  Sheet  No.  331 
First  Revised  Sheet  No.  337 
First  Revised  Sheet  No.  338 
First  Revised  Sheet  No.  339 
First  Revised  Sheet  No.  346 
First  Revised  Sheet  No.  347 
First  Revised  Sheet  No.  353 
First  Revised  Sheet  No.  354 
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Southern  states  that  the  purpose  of 
this  fiUng  is  to  revise  its  transportation 
tariff  in  two  respects  that  will  further 
streamline  the  nomination,  confirmation 
and  scheduling  procedures.  The  first  is 
to  revise  its  nomination  form  to  obtain 
from  each  shipper  a  ranking  of  its 
receipts  and  deliveries  to  be  used  in  the 
event  its  corresponding  deliver}  or 
receipt  nominations  cannot  be 
confirmed  or  scheduled.  This  wiU 
reduce  the  manual  processing  Southern 
currently  performs  and  will  help 
advance  the  goal  to  notifying  ell  parties 
of  their  scheduled  nominations  within 
normal  business  hours.  The  second 
change  is  to  remove  the  requirement 
that  shippers  appoint  parties  who  are 
aggregating  gas  supplies  (supply 
poolers)  as  their  agents  for  submitting 
receipt  point  detail  on  their  behalf.  As 
a  result  of  formalizing  pooling 
arrangements  on  Southern's  system,  this 
step  is  no  longer  necessary  and  will 
eliminate  paperwork  that  has  been 
slowing  down  the  nomination  process. 

Soutiiem  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
March  8,  1994.  Protests  will  not  be 
considered  by  the  Commission  in 
detenriining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5061  Filed  3-4-94;  8;45  am] 

BILLING  CODE  e717-01-M 

[Docket  No.  RP91 -203-042] 

Tennessee  Gas  Pipeline  Co.; 
Compliance  Filing 

March  1. 1994. 

Take  notice  that  on  February  24.  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  effective  November  1,  1993: 

Setond  .Substitute  Alternate  First  Revised 

Sheet  No.  177 
Second  Substitute  First  Revised  Sheet  No. 

178 


Tennessee  states  that  this  filing  is  in 
compliance  with  the  Commission's 
February  9,  1994,  order  in  the  above- 
referenced  proceeding.  Second 
Substitute  Alternate  First  Revised  Sheet 
No.  177  has  been  revised  to  include  the 
flexibility  provision  in  the  Receipt  and 
Delivery  Points  section  for  NET 
customers.  Second  Substitute  First 
Revised  Sheet  No.  178  refiects  the 
correction  of  a  t>'pographical  error. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vk-ith  the 
Federal  Energy  Regulator\-  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
March  8.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 
|FR  Doc.  94-5063  Filed  3-4-94;  8:45  am] 

BILLING  CODE  8717-01-111 

[Docket  No.  RP9:^1 66-002] 

Tennessee  Gas  Pipeline  Co.; 
Compliance  Filing 

March  1, 1994. 

Take  notice  that  on  February  24,  1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  in  compliance  with  the 
Commission's  February  9,  1994,  order  in 
this  proceeding: 

Second  Revised  Sheet  No.  319 
First  Revised  Sheet  No.  319A 
First  Revised  Sheet  No.  319B 
First  Re\-ised  Sheet  No.  319C 

Tennessee  states  that  the  February  9, 
1994,  order  accepted  Tennessee's 
proposed  tariff  Sheets  to  establish  a 
mechanism  for  resolving  transportation 
imbalances  that  remain  outstanding 
after  implementation  of  restructuring  on 
the  Tennessee  system.  The  tariff  sheets 
have  been  modified  to:  (1)  Remove 
Tennessee's  proposed  cash-out 
imbalance  resolution  mechanism;  (2) 
include  modifications  that  Tennessee 
proposed  during  a  technical  conference 
in  this  proceeding;  and  (3)  remove 
accounting  provisions  relating  to 
imbalance  resolution. 

Any  person  desiring  to  protest  such 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street.  NE.. 
Washington,  DC  20426  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
March  8, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vnll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5062  Filed  3-J-94;  8:45  am) 

BILLING  CODE  •717-01-M 

[Docket  No  RP94-1 46-9000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

March  1,  1994. 

Take  notice  that  on  February  24.  1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  revised  tariff 
sheets  to  which  tariff  sheets  are 
enumerated  in  appendix  A  to  the  filing. 
The  tariff  sheets  are  proposed  to  be 
effective  as  set  forth  in  appendix  A  to 
the  filing. 

TGPL  states  that  on  August  4  and 
October  18.  1993.  and  January  7, 1994, 
TGPL  submitted  compliance  filings 
(collectively  hereinafter  "CompUance 
Filings")  in  its  Docket  No.  RS92-86 
Order  No.  636  restructuring  proceeding 
which  included,  among  other  things, 
revisions  to  Rate  Schedules  GSS.  LSS 
and  LG-A.  Such  revisions  were 
accepted  (or  are  currently  pending 
acceptance)  to  be  effective  November  1 , 
1993.  During  the  restructuring  process, 
on  August  13, 1993,  TGPL  filed 
revisions  to  Rate  Schedules  GSS  and 
LSS  (August  13  Filing)  to  implement  the 
terms  of  a  Stipulation  and  Agreement 
between  TGPL  and  its  Rate  Schedules 
GSS  and  LSS  customers  reflecting 
changes  to  TGPL's  Rate  Schedules  GSS 
and  LSS  service  necessitated  by  changes 
to  the  ser\ice  rendered  by  CNG  to  TGPL 
under  CNG's  Rate  Schedule  GSS. 
TGPL's  August  13  Fifing  was  accepted 
to  be  effective  October  1,  1993.  pursuant 
to  an  OPPR  letter  order  issued  October 
5.  1993  in  Docket  Nos.  RS92-«6-007  et 
al.  (October  5  Order). 

TGPL  states  that  the  instant  filing  is 
required  in  order  to  integrate  the  tariff 
revisions  which  were  accepted  by  the 
October  5  Order  to  be  effective  Odober 
1,  1993  and  the  tariff  revisions  under 
Rate  Schedules  GSS  and  LSS  approved 
effective  November  1,  1993  (or  currently 
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pending  approval)  in  TGPL's  Order  No. 
636  restructuring  proceeding.  In 
addition,  the  instant  fding  is  necessary 
to  order  to  conform  the  tariff  sheets 
which  set  forth  the  rates  for  service 
under  such  rate  schedules  (i.e.  sheet 
nos.  27  and  28A)  to  ensure  consistency 
with  the  revised  provisions  of  such  rate 
schedules  occasioned  by  Commission 
acceptance  of  the  aforementioned 
Compliance  Filings  and  the  August  13 
Filing. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulaton,'  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  8,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 

IFR  Doc.  94-5065  Filed  3-4-94;  8  45  ami 
BILLING  COOC  6717-01-M 


[Docket  No.  RP94-1 44-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  Proposed  FERC 
Gas  Tariff 

.March  1,  1994. 

Take  notice  that  on  February  22,  1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 


Revised  Volume  No.  1,  Seventh  Revised 
Second  Revised  Sheet  No.  23.  which 
tariff  sheet  is  proposed  to  be  effective 
April  1.1994. 

On  June  19,  1991,  the  Commission 
issued  its  "Order  Approving 
Settlements  As  Modified  And  Issuing 
Certificates"  in  Docket  Nos.  CP88-391- 
004  et  al.  (June  19  Order),  which 
approved  with  certain  modifications 
TGPL's  June  22,  1990  Settlement  filed  in 
Docket  Nos.  RP87-7-O00  et  al.  (Rate 
Settlement)  and  TGPL's  September  17. 
1990  Settlement  filed  in  Docket  Nos. 
CP88-391  et  al.  (GIG  Settlement). 
Pursuant  to  Article  III  of  the  GIC 
Settlement,  there  shall  be  individual 
periodic  renegotiations  of  the  Firm 
Ser\'ice  Fee  not  more  frequently  than 
annually.  Specifically,  either  party 
(Buyer  or  Seller)  may  request  that  the 
Firm  Service  Fee  be  renegotiated 
effective  April  1, 1994,  and  annually 
thereafter  as  set  forth  in  exhibit  A. 
section  3(d)  of  the  Form  of  Service 
Agreement. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  eliminate  the  current 
Firm  Service  Fee  of  S5.80  under  Rate 
Schedule  FS  and,  in  lieu  thereof, 
provide  a  reference  to  exhibit  A.  section 
3(d)  of  the  FS  Service  Agreement  in 
recognition  that  effective  April  1,  1994 
such  fee  is  individually  negotiated. 

TGPL  states  that  on  this  date  TGPL 
mailed  copies  of  the  instant  filing  to  its 
customers.  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission,  825 
North  Capitol  Street,  NE.  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  8,  1994. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
.-^c  fjng  Secretnn,-. 
IFR  Doc.  94-5064  Filed  3-4-94;  8:45  am) 

BILLING  CODE  S717-01-M 

Office  of  Hearings  and  Appeals 

Cases  Filed  With  the  Office  of  Hearings 
and  Appeals;  Week  of  February  4 
Through  February  11,  1994 

During  the  Week  of  February  4 
through  February  11,  1994,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energv.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  bv  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
sen.  ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated;  Februan,'  25,  1994. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Feb.  4  through  Feb.  11.  1994] 


Date 


Dec.  29,  1993 


Feb,  3,  1994 


Name  and  kxation  of  applicant 


Texaco/Owens  Cartage  Company,  Arv 
niston,  AL. 


Standard  Oil  (Amoco)/lndiana,  Indianap- 
olis, IN. 


Case  No. 


RR321-149 


RM21-265 


Type  of  submission 


Request  for  mcxjificafionyrescission  in  the  Texaco  refund  pro- 
ceeding. //  Granted:  The  December  8.  1993  Dismissal  Let- 
ter (Case  No.  RF321-15587)  issued  to  Owens  Cartage 
Company  would  be  modified  regarding  the  firm's  Applica- 
tion for  Refund  sutxnitted  in  the  Texaco  refund  proceeding. 

Request  for  modificatiorvrescission  in  the  Standard  Oil 
(Anx)CO)  second  stage  refund  proceeding,  ti  Granted:  The 
March  7,  1986  and  January  5,  1985  Decisions  and  Orders 
(Case  Nos.  RQ21-272  and  RQ21-221)  issued  to  Indiana 
would  t>e  modified  regarding  the  state's  Application  for  Re- 
fund submmed  in  the  Standard  Oil  (Amoco)  second  stage 
refund  proceeding. 


Do 


Do 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals — Continued 

fvVeek  of  Feb.  4  through  Feb.  1 1 ,  1 994] 


Date 
Feb.  7,  1994 

Do 

Do 

Do 

Do 

Do 

Feb.  8.  1994 


Name  and  locabon  of  applicant 


Eugene  Maples,  Hopkins,  SC 


Ewing  Oil  Company,  Hagerstown.  MD  .. 


General  Cooperative  Association.  Colo- 
rado City.  AZ. 


Midstream  Fuel  Services,  Inc..  Mobile, 
AL. 


R.V.  Ratts,  Inc..  Hurst,  TX 


Texaco/North  Jensen  Texaco,   Port  St. 
Lucie,  FL. 


Contishipping,    Division    of    Continental 
Grain,  Los  Angeles,  CA. 


Gifford-HIII  &  Company,  Inc.,  Los  Ange- 
les, CA. 


Texaco/M&M   Transportabon   Company, 
Earlington,  KY. 


Case  No. 


LFA-0354 


LEE-0084 


LEE-0085 


LEE-0083 


LEE-0082 


RR321-143 


RR272-126 


RR272-125 


RR321-150 


Type  Of  sutynisston 


Appeal  of  an  information  request  denial.  If  Granted  T^e  Jan- 
uary 24,  1994  Freedom  of  Information  Request  Denial  is- 
sued t^y  tf>e  Chicago  Operations  O^kx  wouia  be  rescirxJed 
and  Eugene  Maples  wouiq  rece.ve  access  to  certain  docu- 
ments. 

Exception  to  the  reporting  requirements.  If  Granted:  Ewing 
Oil  Company  would  no',  be  required  to  file  Form  EIA-782B, 
"Reseliers"Retaiiers  Monthly  Petroleum  Product  Sales  Re- 
port." 

Exception  to  the  reporting  requirements.  If  G'anted  General 
Cooperative  Association  would  no\  be  required  to  file  Form 
E1A-782B,  "Resellers'/Retailers  Monthly  Petroleum  Prod- 
uct Sales  Report  " 

Exception  to  the  reporting  requirements.  If  Granted  Mid- 
stream Fuel  Services,  inc  would  not  C>e  required  to  file 
Form  EIA-7S2B.  "Resellers'/Retailers  Monthly  Petroleum 
Product  Sales  Report," 

Exception  to  the  report, ng  requirements.  //  Granted  R.V. 
Ratts.  Inc.  would  not  be  required  to  file  Form  EIA-23,  "An- 
nual Survey  of  Domestic  Oil  a.r^a  Gas  Reserves." 

Request  for  nxx1ification,'rescission  m  tne  Texaco  refund  pro- 
ceeding. If  Granted  Tne  Janua^  11.  1994  Dismissal  Let- 
ter (Case  No.  RF321--4800)  issued  to  fstorth  Jensen  Tex- 
aco woukj  be  modified  regarding  the  firm's  Application  for 
Refund  sutxnined  in  the  Texaco  refund  proceeding. 

Request  for  Modificatior.Rescission  m  t^^e  Crude  Oil  Refund 
Proceeding.  If  Granted.  The  May  17.  ^993  Dismissal  Letter 
(Case  No.  RF272-25t60)  issued  to  Conns.hipping,  Division 
of  Continental  Gram  would  be  modifiea  regarding  the  firm's 
Appiicat)on  for  Refund  submitted  m  the  Crude  Oil  refund 
proceeding. 

Request  for  nxxJiticatio'^  rescission  in  the  crude  oil  refund 
proceeding.  If  Granted  The  May  20,  1993  Dismissal  Letter 
(Case  No.  RF272-38282!  issued  to  Ginord-Hill  &  Com- 
pany, Inc.  wouki  be  modified  rega.'dmg  the  firms  Applica- 
tion for  Refund  submitted  in  the  Crude  Oil  proceeding 

Request  for  modificatjoa  rescission  ir  the  Texaco  refund  pro- 
ceeding. If  Granted  The  Octotier  28.  '9S3  Decisic^  and 
Order  (Case  No  RP32i-i743i)  issued  to  M&M  T-a-^spor- 
tation  Company  would  be  modified  regarding  the  ^'r-  s  Ap- 
plication for  Refund  submitted  in  the  Texaco  refund  pro- 
ceeding. 


REFUND  APPLICATIONS  RECEIVED 
[Week  of  February  4  to  February  1 1 ,  1994] 


2/4/94  thru  2' 11/94 
2.'4/94  thru  2/11/94 


Texaco  oil  refund  applications  received 
Crude  oil  refund  applications  recerved  .. 


RF321-20147  thru  RF321-20222. 
RF321-95115  thru  RF321-95123. 


[FR  Doc.  94-5138  Filed  3-4-94;  8:45  am) 

BILUNQ  CODC  »4&0-01-P 


Issuance  of  Decisions  and  Orders  by 
the  Office  of  Hearings  and  Appeals; 
Week  of  November  22  Through 
November  26, 1993 

During  the  week  of  November  22 
through  November  26.  1993,  the 
decisions  and  orders  simimarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 


the  Department  of  Energ}-.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Complaint  of  Discrimination 

Complainant,  11/23/93.  LDA-0001, 
LX)A-O002 
The  OHA  investigated  a  Complaint  of 
Discrimination  filed  against  the  DOE  by 
an  employee  who  was  not  selected  for 
the  position  of  Director  of  DOE's  Office 
of  H'oman  Resources.  The  Complainant 
alleged  discrimination  on  the  basis  of 
race,  sex  and  age,  and  retaliation  for 


filing  a  previous  Complaint  of 
Discrimination.  In  its  determination,  the 
OH.^  pointed  out  that  the  agency  has 
the  discretion  to  choose  among  qualified 
candidates  so  long  as  the  decision  is  not 
premised  on  an  unlawful  factor.  As  a 
result  of  the  investigation,  the  OHA 
found  that  the  ultimate  selectee  for  the 
position  was  chosen  because  the 
selecting  official  was  familiar  with  her 
work  and  believed  that  she  was  the 
outstanding  candidate.  The  OH.\ 
concluded  that  the  selection  was  not 
based  upon  any  improper  factor. 
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Accordingly,  the  QUA  denied  the  claim 
for  relief. 

Refund  Ar:^licatJons 
State  of  Maine.  11/23/93,  RF272-74169 
The  DOE  issued  a  Decision  and  Order 
granting  an  .^ppllcatlon  for  Refund  filed 
by  the  State  of  Maine  (Maine)  in  the 
Subpart  V  crude  oil  refund  proceeding. 
The  state  appHed  on  behalf  of  all 
specified  state  agencies.  The  DOE 
rejected  Objections  filed  by  Phillip  P. 
Kalodner,  council  for  utihties, 
transporters,  and  manufacturers,  in 
regard  to  this  Application.  In  this 
Decision.  Maine  was  granted  a  refund  of 
577,374. 

Texaco  Inc./Doc's  Texaco  Senice, 

Texaco  Inc. 'Baden  Texaco,  11/22/ 
93  RF321-10696,  RF321-10891 
The  Office  of  Hearings  and  Appeals 
iOH-A)  of  the  Department  of  Energy 
issued  a  Decision  and  Order  concerning 
Applications  for  Refiind  that  were  filed 
in  the  Texaco  refund  proceeding  by 
Doc"s  Tex  .0  (Doc's)  and  Baden  Texaco 
(Baden).  In  that  Decision,  we  stated  that 
Docs  and  Baden  purchased  their 


Texaco  refined  petroleum  products  on 
an  indirect  basis  from  suppliers  who 
themselves  had  filed  Applications  for 
Refund  in  the  Texaco  proceeding  and 
who  had  proved  that  they  absorbed 
most  of  Texaco's  overcharges.  Therefore. 
Baden  and  Doc's  were  granted  refunds 
to  ^e  extent  that  their  respective 
suppliers  passed  through  Texaco's 
overcharges.  Baden  was  granted  a 
refund  of  $3,010  and  Doc's  was  granted 
a  refund  of  $196. 

Texaco  Inc./Keith  's  Texaco,  Keith 's 
Texaco,  11/24/93.  RF321-18a23. 
RF32 1-1 8824 
The  DOE  issued  a  Decision  and  Order 
denying  one  Application  for  Refund  and 
granting  another  Application  for  Refund 
filed  by  Keith  Hughes  in  the  Te.xaco  Inc. 
Subpart  V  special  refund  proceeding  on 
behalf  of  two  Texaco  outlets  Mr.  Hughes 
operated.  Mr.  Hughes'  Application  on 
behalf  of  Keith's  Texaco  on  Marion 
Street  (Case  No.  RF321-18824)  lacked 
acceptable  purchase  volume 
information;  rather,  the  purchase 
volume  advanced  in  the  Application 
was  based  solely  on  the  applicants 


memory  with  no  supporting 
documentation.  The  DOE  has  previously 
decided  that  an  applicant's  memory  is 
not  an  acceptable  means  of  establishing 
a  purchase  volume.  Thus,  Mr.  Hughes' 
Application  for  Refund  for  Keith's 
Texaco  on  Marion  did  not  meet  the 
criteria  set  forth  in  the  Decision  and 
Order  implementing  the  Te.xaco  Subpart 
V  special  refund  proceeding  and  was 
denied  accordingly.  On  the  other  hand, 
Mr  Haghes'  Application  for  Refund  for 
Keith's  Texaco  on  Boston  Street  met 
(Case  No.  RF321-18823)  the  criteria  set 
forth  in  the  Texaco  Decision  and  Mr. 
Hughes  was  granted  a  refund  of  Si, 068 
(representing  $778  principal  and  S290 
interest). 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  su.mmarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Compaay/E-Z  Serve.  loc RF304-4878 

E-Z  serve  of  Calif..  Inc  .._ — _ RF304^880 

.Atlantic  Richfield  Company/Pete's  Arcoet  al RF3O4-14007 

.^tlanric  Richfield  CompanyAVonder  Chemical  Corporation  et  al  RF3O4-14405 

Blasig's  Produce  et  al  _ ...„ „ „ „ _ _ „ „ RF272-91139 

City  of  TexariLana.  Arkansas _; RF272-69192 

Gulf  Oil  Corporation>'87  Gulf  _ _ RF3OO-:0O71 

Saunders  Oil  Co.-r.pa.ny  „ _ _ RF30O-20072 

Shell  Oil  Con-.pany  'Bernie's  Shell „ RFSl  5-10185 

Supenor  Printing.  Inc.  et  al   _ ^ „ „.„ _ RF272-81806 

Texaco  Inc/joe  C.  Lovett  et  al  „ „ RF32 1-14227 

Texaco  Inc.,  Johnson's  Te.xaco  et  al  1 RF321-1641 

Texaco  Inc  /Lone  Tree  Texaco  et  al  „ _ RF321-19000 

Texaco  Inc  /MeltonLi  Texaco  et  al _ „ RF321-14441 

Texaco  Inc  /V  &  H  Service  et  al „ RF321-14091 

Toombs  Counry,  Georgia  et  a) RF272-85083 

United  Parcel  Service  of  America,  Inc  RF272-93086 

U'omeldorf  Trucking.  Inc  RF272-93134 


11/24/93 

11/23/93 
11/24/93 
11/22/93 
11/23/93 
11/22/93 

11/23/93 
11/23/93 
11/24/93 
11/23/93 
11/24/93 
11/22/93 
11/23/93 
11/24/93 
11/23/93 


Dismissals 


The  fcl'owing  submissions  were  dismissed: 


Name 

Case  No. 

Btg  Springs  Service  Centef 

RF321-85U 

Bradford  Community  Unit  School  District  1  .          ... 

RF272-81476 

Chilton  ISD  „ „ _ ; 

Culberson  County  ISO  ].               .        .. 

RF272-81415 
RF272-81233 

CXincan  Unified  Sctxxi  District  2  

RF272-81397 

Earf  s  Tejiaco  Servtce  

RF321-8512 

Eastport  Union  Free  School '„ „ _ 

RF272-61585 

Forgiooe's  Service  Station  

RF321-8498 

Gas  tor  Less  Texaco     „ _ „ 

Glen  Hilt  Ser/-ce  Station  „ 

Gooden  &  Son  Texaco  



RF321-8507 
RF321^5ia 
RF321-8517 

Grayslake  CC.  ScNxS  Dtstnct  

Ladysmith-Mawkris  School  District  ..„ 

- 

RF272-81614 
RF272-82347 

Layton  Davis  Teiaco  Staton  ..„ _..„ _ 

RF321-^71 

M  S.A.D.  8  _. . 

RF272-31367 

Maiewski  Texaco  Service „ 

RF327-8-t97 

Merit  Oil  Co 

RF321-84S4 

Mount  Pleasant  Communrty  SchooJ 

RF272-8'.404 

New  Hartford  Community  School  

RF272-ei368 
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Name 

Case  No. 

Northeast  Bradlord  School  District  

RF27?-fl1  V^ 

Paul's  Service  Station  

HF32 1-8449 

RF321-6506 

RF32 1-8480 

RF32 1-6448 

RF304-U452 

RF321-8455 

RF321-S483 

Pearson  Auto  Service  

Pequot  Filling  Station  

R8  S  Selt-Service  

Rodgers  Arco  

Roytjal's  Texaco  Sen/ice  

Rusty 's  Texaco 

Sabol's  Sen/ice  Station  

RF321-8468 

RF272-81620 

RF272-B1S17 

Tenafiy  School  Distnct  

Valleio  City  Unified  

Vogts  Texaco  

RF321-8489 

RF272-81607 

RF272-B14P9 

Walnut  Creek  Eleoientary  

Wheeler  County  School  District  

Whitley's  Texaco  

RF32 1-8534 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  S\V.,  Washington,  IX  20585, 
Monday  through  Friday,  between  the 
hours  of 

a.m.  and  5  p.m..  except  federal  holidays. 
They  are  also  available  in  Energy 
Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Datod;  Ffbruar>'  25.  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(PR  Doc  94-5137  Filed  3-4-94:  8:45  ami 

BILLING  CODE  &450-01-P 


Issuance  of  Decisions  and  Orders; 
Week  of  October  18  Through  October 
22. 1993 

During  the  week  of  October  18 
through  October  22.  1993,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  subpiissions  that  were  dismissed 
by  the  OfP.ce  of  Hearings  and  Appeals. 

Appeal 

RL.  Morse.  10/18/93.  LFA-0322 

Mr.  Richard  L.  Morse  filed  an  Appeal 
from  a  denial  by  the  Office  of 
Intergo\'emmental  and  External  Affairs 
(OIEA),  Albuquerque  Operations  Office 
(AL),  Department  of  Energy  (DOE)  of  a 
Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act.  In  considering  the 
Appeal,  the  EXDE  found  that  the  Los 
Alamos  Area  Office  and  the 
Albuquerque  Field  Office  had 


conducted  reasonable  searches  in 
response  to  Mr.  Morse's  request,  and 
that  all  responsive  documents  had  been 
released  to  him.  The  Appeal  was, 
therefore,  denied.  Important  issues  that 
were  considered  in  the  Decision  and 
Order  were  (i)  how  to  determine  the 
existence  of  a  document  about  which 
Mr.  Morse  pro\  ided  some  evidence  in 
the  Appeal,  and  (ii)  the  documentation 
of  verbal  information  provided  to  the 
Los  Alamos  Area  Office  in  the  course  of 
a  security  clearance  investigation. 

Request  for  Exception 

Texport  Oil  Company.  10/19/93.  LEE- 
0047 

Texport  Oil  Company  (Texport)  filed 
an  Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B. 
entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  Texport  was  not  adversely  affected 
by  the  reporting  burden  in  a  way  that  is 
significantK  different  from  the  burden 
borne  by  similar  reporting  firms,  and 
because  the  firm  is  a  "certainty  unit,"  it 
could  not  be  granted  relief  from  filing. 
Accordingly,  exception  relief  was 
denied. 

Refund  Applications 

Gulf  Oil  Corporation/S&L  Auto  Wash, 
10/18/93.  RF300-16848 
The  DOE  has  issued  a  Decision  and 
Order  granting  in  part  and  denying  in 
part  an  .■\pp!i(^tion  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  on  behalf  of 
S&L  Auto  Wash  (S&L).  Throughout  most 
of  the  consent  order  period  the  now 
defunct  S&L  was  under  joint  ownership. 
However,  this  application  was 
submitted  on  behalf  of  one  partner.  Mr. 
Steve  Sopko.  In  this  Application.  Mr. 
Sopko  has  requested  a  refund  for  100 


percent  of  the  Gulf  products  purchased 
by  S&L  during  the  consent  order  period. 
In  considering  his  Application,  the  DOE 
found  that  his  partner's  ownership 
interest  had  ended  with  the 
appointment  of  a  court  ordered  receiver 
on  April  17.  1974.  Accordingly.  Mr. 
Sopko  was  granted  a  refund  for  50 
percent  of  the  Gulf  purchases  made 
before  that  dale  and  100  percent  of 
S&L's  Gulf  purchases  made  on  or  after 
that  date. 

Texaco  Inc. /Energy  Refunds.  Inc.,  10/ 
20/93.  RF321-19876 
The  Office  of  Hearings  and  Appeals 
(OHA)  of  the  Department  of  Energy 
Issued  a  Decision  and  Order  concerning 
an  Application  that  was  filed  in  the 
Texaco  refund  proceeding  by  Energy 
Refunds,  Inc.  (ERI),  a  privately  owned 
filing  service.  In  that  Decision,  the  DOE 
determined  that  ERI  should  be  granted 
a  payment  of  Si, 879.  This  determination 
was  based  on  the  fact  that,  although  a 
previous  refund  granted  to  an  ERI  client 
had  been  rescinded  by  the  OH.^  and  the 
refund  ordered  repaid,  this  repayment 
obligation  was  satisfied  entirely  by  ERI, 
with  no  reimbursement  from  the  client. 
A  subsequent  Application  for  Refund 
was  filed  by  ERI  on  behalf  of  the  client, 
and  this  application  was  also  granted  by 
the  OHA.  ERI  requested  that  the 
payment  on  this  refund  claim  be  made 
to  ERI.  and  not  to  the  client.  In  view  of 
the  fact  that  the  client  had  retained  the 
original  refund  and  the  repayment 
obligation  was  satisfied  solely  by  ERI. 
the  DOE  determined  that  ERls  request 
should  be  granted. 

Refund  Applications 

The  Office  of  rtearings  and  Appeals 
issued  the  following  Det:isions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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Atlantic  Richfield  Company/Mitschele  Contracting  Co.  Inc.  et  al 

Atlantic  Richfield  Company/Schwerman  Trucking  Company 

Baltic  School  Dist.  No.  4*-l  et  a!  

Beacon  Oil  Company'Gas-O-Teria  

Bolivar  Central  Schools  

Butz  Oil  Company.  Inc  

City  of  Adrian.  Michigan  et  al 

C»ty  of  Ypsilanti  et  al  

Crescent  Refining  *  Oil  Co./Cargill.  Inc 

CargiU.  Inc  

Dixie  Beer  Distributors,  Inc  

Elliot  Company  

El! lot  Company 

Franklin  County,  P.\  et  al  

Gulf  Oil  Corporation/Massey's  Gulf  et  at  

Gulf  Oil  Corporation/Nesharainy  School  District  et  al 

Culf  Oil  Corporation/Oil  Products,  Inc  

Culf  0:1  Corporation/Speed  Car  Wash,  Inc  

H-K  Contractors,  Inc  

H-K  Contractors.  Inc 

Hamiltpn-V     .ham  Reg.  Sch.  Dist  et  al  „ „ 

lobart  Sales  A  Service  et  al  „ 

Metropolitan  Petroleum  &  Fuel/Denbe  Corp 

)  ird  Gas  

^.^.ell  Oil  Company/Hill  City  Oil  Co..  Inc 

':".e[\  Oil  Company 'Ji.m's  Shell  Ser\'ice  

^nell  Oil  Company/ Smith's  Shell  Service 

Sl^ell  Oil  Company/'Whitaker  Oil  Co  

Southwest  Health  Center,  Inc  

Texaco  Inc/Briggs  Transportation  Co,  et  a]  

Texaco  Inc'Hayes  Texaco  „ 

Texaco  Inc. /Mitchell's  Texaco  et  al  

Texaco  Inc  /Paul  Jay  Haight  k  Co.,  Inc  et  al  -™. .. 

Texaco  Inc. /Stevenson  Texaco  et  al  


R.P304-14091 

RF304-14058 

RF272-80633 

RF238-70 

RR272-U6 

RF272-90784 

RF272-88403 

RF272-91202 

Ri-347-8 

RF347-9 

RF272-81377 

RF272-73784 

RD272-73784 

RF272-89049 

RF300-21066 

RF30O-2O5O7 

RF300-21296 

RF30O-21064 

RF272-14150 

RD272-14150 

RF272-85276 

RF272-Oq501 

RF349-5 

RF349-6 

RF31 5-8202 

RF315-8450 

RF315-8712 

RF3 15-8927 

RF272-87691 

RF321-13240 

RF321-19936 

RF321-19021 

RF321-10528 

RF321-17069 


10/20/93 
10/18/93 
10/20/93 
10/19/93 
10/18/93 
10/22/93 
10/20/93 
10/18/93 
10/20/93 

10/20/93 
10/20/93 

ia'20/93 
10/21/93 
10/20/93 
10/22/93 
10/18/93 
10/21/93 

10/19/93 
10/21/93 
10/20/93 

10/20/93 
10/18/93 

10/18/93 
10/20/93 
10/22/93 
10/20/93 
10/20/93 
10/22/93 
10/21/93 
10/18/93 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Case  No. 


Aniencan  Standard,  Inc _ 

Bourbon  County _ , 

Central  Arkansas  Transit  Aothority  

Chelsea  School  Distnct  

City  of  Buchanan  „ 

Columbus  C^   "ty  Hospital 

Dalzefl  Sctwol  Distnct  98  ..„ 

Days  Inn  of  Amenca  

Downtown  Shell  &  Tire  Service 

Dulce  Scboo*  Distnct  „ 

Fairfield  Home  Oil  Conipany 

Francis  &  Market  Texaco 

Gas  Stop  Pop  Shoppe  .„„_ 

Gifoux  Brothers  Traf>spcrt,  Inc ~ 

Hancock  County  _ . 

Home  Oil  Company,  Inc  

Honey  Dew  Truck  Stop  , 

Inmont  Corporation 

Jackson  County,  Kansas „ 

LE.  Shifflet  

Mot«l-Teria  Catering  Company  „ 

Putnam  County  Rl  _ 

R.F.  White  Company.  Inc  ^ 

River  Dell  Regional  H.S.  Dist  

Rolla  Sctiool  District  , 

Sketchley  Services,  Inc  

State  Oil  Seo/ice,  Inc ^ ™ 

The  Blue  Ok  Coop  ._ _ 

village  of  Nofthfiekj  , 

Wanenton-H  -Tcnond  Schoo<  District  30 


RF272-92695 

RF272-85264 

RF272-90193 

RF272-61754 

RF272-e5280 

RF272-S0121 

RF272-60660 

RF30(>-14697 

RF315-10157 

RF272-606^9 

RF300-21265 

RF321-14494 

RF321-14493 

RF272-89451 

RF272-85257 

LEE-0046 

RR300-105 

RF300-216C2 

RF272-86727 

RR300-234 

RF272-90n5 

RF272-e0642 

RR30(>-239 

RF272-89298 

RF272--89280 

RF300-20653 

RF309-1145 

RF272-88785 

RF272-89292 

RF272-«2001 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 


Public  Reference  Room  ofxite  Office  of 
Hearings  and  Appeals,  room  lE-234, 


Forrestal  Building,  1000  Independence 
Avenue,  SVV..  Washington.  DC  20585. 
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Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energ\' 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated-  Februar>-  25.  1994. 
George  B.  Breznay, 

Director,  Office  of  Hearing!:  and  Appeals. 
|FR  Doc.  94-5135  Filed  3-*-94.  8:45  am] 

BILUNQ  CODE  «4S(M)I-P 


Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  January  3  Through 
January  7,  1994 

During  the  week  of  January  3  through 
January  7,  1994,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  appUcations  for 
e.xception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
tiiat  an  aggrieved  party  who  fails  to  file 
a  notice  of  objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  ser\ice  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issuance  of  fact 
or  law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  lE-234,  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  Monday 
through  Friday,  between  the  hours  of  1 
p.m.  and  5  p.m..  except  federal 
holidavs. 


Dated:  February  25. 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Request  for  Exception 

Marbob  Energy  Corporation,  Artesia. 

New  Mexico.  LEE-0066  Feporting 

Requirements 
Marbob  Energy  Corporation  filed  an 
Application  for  E.xception  from  the 
requirement  that  it  file  Form  ElA-23, 
the  "Annual  Survey  of  Domestic  Oil  and 
Gas  Reserves."  In  considering  the 
request,  the  DOE  found  that  the  firm 
was  not  adversely  affected  by  the 
reporting  requirement  in  a  way  that  was 
significantly  different  from  the  burden 
born  by  similar  reporting  firms. 
Accordingly,  on  January  7.  1994,  the 
EX3E  issued  a  Proposed  Decision  and 
Order  tentatively  determining  that  the 
exception  request  should  be  denied. 

Miller's  Bottled  Gas,  Inc..  Bowling 
Green,  Kentucky,  LEE -00 5 9 
Reporting  Requirements 
Miller's  Bottled  Gas.  Inc.  (Miller's) 
filed  an  Application  for  Exception  from 
the  provision  of  filing  Form  EIA-782B, 
entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
exception  request,  if  granted,  would 
permit  Miller's  to  be  temporarily 
exempted  from  filing  Form  EL\-782B. 
On  January  5,  1994.  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the 
exception  request  be  denied. 

Paulson  Oil  Company.  Chesterton. 

Indiana,  LEE-OOBO  Reporting 

Requirements 
Paulson  Oil  Company  filed  an 
Apphcation  for  Exception  from  the 
Energy  Information  Administration 
(ELA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Reseller/Retailer's  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship. 
Accordingly,  on  Januar>'  7,  1994,  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

[FR  Doc.  94-5136  Filed  3-4-94;  8:45  am] 

BILUNQ  CODE  6450-01-P 


Issuance  of  Proposed  Decision  and 
Order  by  the  Office  of  Hearings  and 
Appeals;  Week  of  February  7  Through 
February  11,  1994 

During  the  week  of  February  7 
through  February  11.  1994.  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 


Department  of  Energy  with  regard  to  an 
apphcation  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205.  subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  ser\'ice  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  dale  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  notice  of  objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  m  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  IX  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  February  25.  1994. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals 

Rockford  Grain  Grov^vrs,  Rockford, 
Washington,  Reporting 
Requirements 

Rockford  Grain  Growers  (Rockford) 
filed  an  Application  for  Exception  from 
the  provision  of  filing  Form  EIA-782B. 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
Exception  request,  if  granted,  would 
permit  Rockford  to  be  e.xempted  from 
filing  Form  EIA-782B.  On  February  10. 
1994,  the  Department  of  Energy  issued 
a  Proposed  Decision  and  Order  which 
determined  that  the  Exception  request 
be  denied. 

IFR  Doc.  94-5140  Filed  3-4-94;  8:45  am) 

BILLING  CODE  6«S0-01-P 


10628 


Federal  Register  /  Vol.  59,  No.  44  /  Monday,  March  7,  1994  /  Notices 


Issuance  of  Decisions  and  Orders  by 
the  Office  of  Hearings  and  Appeals; 
Weel<  of  February  7  Through  February 
11,1994 

During  the  weeic  of  February  7 
through  February  11,  1994,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

.Vppeal 

Rockwell  International  Corporation, 
2/9/94.  LFA-03-48 

Rockwell  International  Corporation 
(Rockwell)  filed  an  Appeal  from  a 
determination  issued  to  it  by  the  Office 
of  Budget  and  Administration  of  the 
Office  of  Environment,  Safety  and 
Health  (EH)  of  the  Department  of  Energy 
(DOE)  in  response  to  a  Request  for 
Information  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  individual  searches  performed 
by  the  various  branches  of  EH  were 
adequate  as  to  the  documents  actually 
searched  for.  The  DOE  did  determine, 
however,  that  other  portions  of  the 
agency  could  have  responsive 
documents  and  that  some  portions  of 
EH  may  not  have  searched  for  all 
possible  responsive  documents.  The 
DOE  also  found  that  because  of  the 
multitude  of  individual  determination 
letters,  the  DOE  had  not  issued  a 


sufficient  determination  on  all  portions 
of  Rockwell's  request  and  that  there  had 
not  been  a  final  agency  response. 
Accordingly,  the  Appeal  was  denied  in 
part,  granted  in  part,  and  remanded  to 
the  Freedom  of  Information  and  Privacy 
Branch  of  the  Reference  and  Information 
Management  Division  of  the  DOE  Office 
of  Administrative  Services  (FOI  Branch) 
to  determine  which  other  branches  of 
the  DOE,  if  any,  may  have  responsive 
documents,  and  to  have  those  branches 
initiate  a  search  for  any  such 
documents.  In  addition,  the  FOI  Branch 
was  instructed,  on  remand,  to  issue  a 
new  determination  specifying  which 
portions  of  the  request  had  been 
responded  to,  were  being  responded  to 
for  the  first  time,  and  which  could  not 
be  responded  to  because  the  documents 
were  unavailable.  Finally,  for  particular 
DOE  documents  which  Rockwell 
specifically  alleges  are  in  the  custody  of 
the  Government  Accounting  Office 
(GAO)  but  are  not  found  in  any  new- 
searches,  on  remand  the  FOI  Branch 
should  obtain  copies  from  the  GAO  and 
review  the  documents  for  release  under 
the  FOIA. 

Requests  for  Exception 

Badio  oil  Company,  2/8/94.  LEE-0062 
Radio  Oil  Company  (Radio)  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Reseller/Retailer's  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Radio's  request,  the  DOE 
found  that  the  firm  was  not  suffering 
gross  inequity  or  serious  hardship.  The 


DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied.  No  Notice  of 
Objection  to  the  Proposed  Decision  and 
Order  was  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  DOE 
within  the  prescribed  time  period. 
Therefore,  the  DOE  issued  the  Proposed 
Decision  and  Order  in  final  form, 
denying  Radio's  Application  for 
Exception. 

Hand  Oil  Co.,  2/10/94.  LEE-0053 

Rand  Oil  Co.  (Rand)  filed  an 
Application  for  Exception  from  the 
Energy  Infomation  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B.  the  "Reseller/Retailer's  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  suffering  a  gross 
inequity  because  of  the  medical 
condition  of  the  owner.  Accordingly,  on 
November  18,  1993,  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  granted  in  part  and  that  Rand 
should  be  exempt  from  filing  Form  EIA- 
782B  for  two  years.  Since  a  Notice  of 
Objection  was  not  filed,  this  Decision 
and  Order  was  issued  in  final  form. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


C^hambers  County  et  al  

Enron  Corp./Mangum  Oil  &  Gas  Corp  

Kern  Oil  &  Refining  Co 

Fayette  County  School  DisUict  et  al  

Fife  School  Disf.,  Washington  et  al  

Gulf  Oil  Corporation/Robert  L.  Yancey  

Idckson  Public  Sch.  Dist.  et  al 

Pennwalt  Coip.  D/B/A/  Elf  Afochem,  North  America.  Inc 

Pennwalt  Corp.  D/B/.A/  Elfatochem,  North  America 

Redman  Homes  et  al  

Texaco  Inc./Nassaney  Service  Stations  et  al  

Texaco  Inc. /Northwest  Oil  Company,  Inc 

Texaco  Inc. /Truck  Trailer  Equip.  Co.  et  al  


RF272-85134 

RF340-91 

RF340-101 

RF272-80685 

RF272-88183 

RF30O-21772 

RF272-81877 

RF272-13486 

RF272-13486 

RF272-90=i29 

RF321-4345 

RF321-19482 

RF321-19504 


02/10/94 
02/08/94 

02/08/94 
02/10/94 
02/08/94 
02/10/94 
02/07/94 

02/08/94 
02/07/94 
02/07/94 
02/07/94 


Dismissals 

The  following  submissions  were 
dismissed: 
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Name 


Burgess  Texaco  Statjon  

Cabrrtto  Shell  Service  

City  o(  Portland  _ „ 

City  of  Thomson  

Elk  Point  Public  Schools  _ „ „ 

Harrison  Oil  Co _ _... 

Jim's  Main  Street  Shell 

John's  Texaco  Service  Center  

Loving  School  District  ..._ „ 

Montana  Agricultural  Experiment  Station 

Oxy  USA,  Inc __ 

Ozar1<  Truck  Plaza _ 

R  &  5  Arco  _..._ „ _.. 

Russell  Farms 

Sandpoint  Motor  Co 

Utilities.  Manufacturers  &  transporters  .... 


Case  Ho. 


RF321-19455 

RF3 15-6798 

RF272-88133 

RF272-88398 

RF272-88520 

RF300-19533 

RF31 5-6893 

RF32 1-8482 

RF272-80017 

RF272-88739 

LRZ-0024 

RF321-2403 

RF304- 15226 

RF300- 19762 

RF321-19614 

LRR-0014 


Copies  of  the  full  te.xt  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SVV.,  Washington,  DC  20585. 
Monday  tlirough  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  Februar>'  25.  -1994. 
George  B.  Breznay, 

Diredor.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  94-5141  Filed  3-4-94;  8:45  am) 
BILUNG  CODE  M50-01-P 


Western  Area  Power  Administration 

Boulder  Canyon  Project  Notice  of  Rate 
Order  No.  WAPA-58-1 

AGENCY:  Western  Area  Power 

.Administration,  DOE. 

ACTION:  Notice  of  rate  order — Boulder 

Canyon  Project  annual  power  rate 

adjustment. 

SUMMARY:  Notice  is  given  of  the 
approval  by  the  Administrator  of 
VVestern  Area  Power  Administration 
(Western)  of  Rate  Order  No.  WAPA-SB- 
1  and  Rate  Schedule  BCP-F4/2  placing 
the  proposed  decreased  power  rates  for 
the  Boulder  Canyon  Project  (RCP)  into 
effect.*  The  methodology  utilized  in 
Rate  Order  WAP.'\-58  requires  that 
Western  modify  the  BCP  rates,  either  an 
increase  or  decrease,  on  an  annual  basis. 
These  BCP  rates  will  remain  in  effect 
until  they  are  superseded. 

The  proposed  rates  for  BCP  power  are 
based  on  a  composite  rate  of  12.62  mills 
per  kilowatthour  (mills/kWh).  The 


composite  rate  consists  of  an  energy- 
charge  of  6.31  millsy'kWh  and  a  capacity 
charge  of  $1 .07  per  kilowatt  per  month 
(S/kVV/month). 

The  Assistant  Secretarv.  Conservation 
and  Renewable  Energy,  United  States 
Department  of  Energy,  approved  the 
existing  BCP  rate  methodology  on  an 
interim  basis,  effectixe  on  January  1, 
1993  157  FR  61074:  December  23^  1992]. 
The  Federal  Energy  Regulatory 
Commission  (FERC)  approved  the 
methodology  for  the  BCP  rate  on  a  final 
basis  by  Order  dated  November  3.  1993. 

A  comparison  of  the  existing  and 
annual  BCP  rates  follows: 


Rate  Schedule  .. 
Composrte  Rate 

(mills'VWh)  .... 
Energy  Rate 

(mills'kWh)  .... 
Capacity  Rate 

(SVW/month) 


Existinq 

rates  (FY 

1993) 


BCP-F4/1 

14.56 

7.28 

S1-28 


Annual  rates 
{FY  1994)- 


BCP-F4/2 

12.62 

6.31 

SI. 07 


•WAPA's  Administrator  has  been  empowered  as 
part  of  DOE'S  1992  rate  filing  with  FERC  to  approve 
thp  annual  rates.  See.  57  Ht  61076;  Oecembex  23. 
1992  and  57  FR  62318  December  30.  1992. 


■  The  ratesettinq  mefhodoiogv  is  m  eflect 
from  January  i,  1993.  thro-jgh  September  30, 
1997.  The  BCP  rates  will  ix  reviewed  annu- 
ally. 

DATES:  Rate  Schedule  BCP-F4/2  will  be 
placed  into  effect  beginning  on  February 
1,1994. 

FOR  FURTHER  (NFORIKWTION  CONTACT: 

Mr.  J.  Tyler  Carlson.  Acting  Area  Manager, 
Phoenix  Area  Office.  Western  Area  Power 
Administration.  P.O.  Box  6457.  Phoenix, 
AZ  85005-6457  (602)  352-2521. 

Ms.  Deborah  Linke.  Chief.  Rates  and 
Statistics  Branch.  Western  Area  Power 
Administration,  P.O  Box  3402.  Golden,  CO 
80401-0098.  (303)  275-1618. 

Mr.  Joel  Bladow.  Assistant  Administrator  for 
Washington  Liaison.  Western  Area  Power 
Administration,  Power  Marketing  Liaison 
Office,  Room  80-02',  Forrestal  Building. 
1000  Independence  Avenue  SW.. 
Washington.  DC  20585-0001.  (202)  586- 
5581. 


SUPPLEMENTARY  INFORMATJON:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10. 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated:  (1)  The  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  power  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary  of 
Energy;  and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove 
power  rates  to  FERC. 

These  power  rates  are  estabUshed 
pursuant  to  the  DOE  Organization  Act 
(42  U.S.C.  7101  et  seq.).  the  Reclamation 
Act  of  1902  (43  U.S.C.  372  et  seq.].  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)).  the 
Colorado  River  Basin  Project  Act  of 
1968  (43  U.S.C.  1501  et  seq.].  the 
Colorado  River  Storage  Project  Act  of 
1956  (43  U.S.C  620  et  seq.),  the  Boulder 
Canyon  Project  Act  of  1928  (43  U.S.C. 
617  et  seq],  the  Boulder  Canyon  Project 
Adjustment  Act  of  1940  (43  U.S.C.  618 
et  seq.],  the  Hoover  Power  Plant  Act  of 
1984  (43  U.S.C.  619  et  seq],  the  General 
Regulations  for  Power  Generation, 
Operation.  Maintenance,  and 
Replacement  at  the  Boulder  Canyon 
Project,  Arizona/Nevada  (43  CFR  Part 
431)  published  in  the  Federal  Register 
at  51  FR  23960  on  July  1.  1986,  and  the 
General  Regulations  for  the  Charges  for 
the  Sale  of  Power  from  the  Boulder 
Canyon  Project.  Final  Rule  (10  CFR  Pan 
904)  published  in  the  Federal  Register 
at  51  FR  43124  on  November  28,  1986. 
the  procedures  for  pubhc  participation 
in  rate  adjustments  for  power  and 
transmission  serxice  marketed  by 
Western  (10  CFR  Part  903)  published  in 
the  Federal  Register  at  50  FR  37835  on 
September  18,  1985,  and  the  DOE 
financial  reporting  policies,  procedures. 
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and  methodology  (DOE  Order  No.  RA 
6120.2  dated  September  20,  1979). 

During  the  90-day  comment  period, 
Western  received  nine  wTitten 
comments.  In  addition,  six  speakers 
commented  during  the  August  31,  1993, 
public  comment  forum.  ,M1  comments 
and  responses  are  addressed  in  the  rate 
order. 

Rate  Order  No.  WAPA-58-1  (Rate 
Schedule  BCP-F4/2)  approving  and 
placing  the  BCP  proposed  rates  into 
effect  is  issued  and  approved  on  a  final 
basis. 

Issued  in  Golden,  CO.  February  4, 1994. 
William  H.  Qagett, 
Administrator. 

Order  Approving  and  Placing  the 
Boulder  Canyon  Project  Power  Rates 
Into  Effect 

In  the  matter  of  Western  Area  Power 
Administration  Annual  Rate  Adjustment  for 
Phoenix  .^i^a  Office  Boulder  Canyon  Project. 

[Rate  Order  No.  WAPA-58-1 1 
February  4,  1994. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energv  (DOE) 
Organization  Act,  42  U.S.C.  7152(a).  the 
power  marketmg  functions  of  the 
Secretar\'  of  the  Interior  and  the  Bureau 
of  Reclamation  under  the  Reclamation 
Act  of  1902,  43  U.S.C.  372  et  seq.,  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c}  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  and 
other  acts  specifically  applicable  to  the 
projects  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy 
(Secretary)  acting  by  and  through  the 
Administrator  of  the  Western  Area 
Power  Administration  (Western). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10.  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated;  (1)  The 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  power  rates  into 
effect  on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  power  rates  to  the 
Federal  Energy  Regulatory  Commission. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  part  903)  became  effective  on 
September  18,  1985  (50  FR  37835). 

The  ratesetting  methodology  used  in 
this  rate  order  was  approved  and 
confirmed  on  a  final  basis  by  the 
Federal  Energy  Regulatory  Commission 
on  November  3,  1993,  in  \VAPA-58. 
Western  is  required  to  modify  the 


Boulder  Canyon  Project  power  rate, 
either  an  increase  or  a  decrease,  on  an 
annual  basis.  This  ratesetting 
methodology  uses  an  approved  rate 
formula,  along  with  an  annual  public 
participation  process,  for  the  Boulder 
Canyon  Project  through  September  30, 
1997.  As  long  as  Western  adheres  to  this 
rate  formula  and  public  process,  as 
outlined  in  WAPA-58,  there  is  no 
requirement  to  seek  additional  approval 
from  the  Federal  Energy  Regulatory 
Commission. 

Acronyms  and  Definitions 
As  used  in  this  rate  order,  the 

following  acronyms  and  definitions 

apply: 

1941  General  Regulations:  General 

Regulations  for  Generation  and  Sale 
of  Power  in  Accordance  with  the 
Boulder  Canyon  Project  Adjustment 
Act,  May  20,  1941. 

1984  Act:  Hoover  Power  Plant  Act  of 
1984,  August  17, 1984  (43  U.S.C. 
619  et  seq.). 

$/kW/month:  Monthly  charge  for 

capacity  (usage — $  per  kilowatt  per 
month). 

Additions:  A  unit  of  property 

constructed  or  acquired  which 
enhances  or  improves  a  project  or 
system  and  which  is  properly 
allocated  to  power  or  the  joint 
features  allocated  to  power. 

Adjustment  Act:  Bouider  Canyon 
Project  Adjustment  Act.  July  19, 
1940  (43  U.S.C.  618  et  seq.). 

Annual  Rate:  A  rate  revision 

recommended  to  the  Administrator 
of  Western  for  approval  on  an 
annual  basis.  The  Aimual  Rate 
adjustments  axe  approved  by  the 
Administrator  of  Western. 

BCP:  Boulder  Canyon  Project. 

BCP  Handout:  A  document  prepared  for 
the  public  information  forum. 

Capacity  Rate;  Shown  in  the  PRSS  as  a 
$/kW/year  charge.  Billed  on  a  $/ 
kW/monlh  basis.  Applied  each 
billing  period  to  each  kW  of  rated 
output  to  which  each  contractor  is 
entitled  by  contract. 

Colorado  River  Basin  Project  Act:  The 
Colorado  River  Basin  Project  Act, 
September  30,  1968  (43  U.S.C.  1501 
et  seq). 

Colorado  River  Dam  Fund  (CRDF):  A 
fund  established  by  section  2  of  the 
Boulder  Canyon  Project  Act  of  1928 
which  is  to  be  used  only  for  the 
purposes  specified  in  the  Boulder 
Canyon  Project  Adjustment  Act  of 
1940.  the  Colorado  River  Basin 
Project  Act  of  1968,  and  the  Hoover 
Power  Plant  Act  of  1984. 

Composite  Rate:  Combination  of  an 
energy  rate  and  a  capacity  rate, 
which  is  expressed  in  mills/kWh. 


Conformed  Criteria:  Conformed  General 
Consolidated  Power  Marketing 
Criteria  or  Regulations  for  Boulder 
City  Area  Projects  (49  FR  50582, 
December  28,  1984)  beginning  on 
June  1.  1987. 

Cost  Evaluation  Period  (CEP):  The  first 
5  future  years  in  the  PRSS,  starting 
with  the  first  future  year  of  costs 
and  revenue  estimates. 

Contractors:  The  Boulder  Canyon 
Project  Power  customers. 

Crosswalk:  A  reconciliation  between  a 
project  PRSS  and  the  Western  and 
Reclamation  financial  statements. 

CSRS;  Civil  Service  Retirement  Svstem. 

Current  PRSS:  The  PRSS  included  in 
this  rate  order  based  on  the  existing 
BCP  rates. 

DOE:  Depart.ment  of  Energy. 

DOE  Order  No.  RA  6120.2:  An  order 
dealing  with  power  marketing 
administration  financial  reporting. 

E&OC:  Engineering  and  Oversight 
Committee  consisting  of  miembers 
from  BCP  Contractors,  Western,  and 
Reclamation.  Their  function  is  to 
establish  a  regular  review  process  of 
Western's  and  Reclamation's 
planned  O&M,  additions,  and 
replacements. 

EIS:  Environmental  Impact  Statement. 

Energy  Rate:  Expressed  in  mills  per 
kWh.  Applied  to  each  kWh  made 
available  to  each  Contractor. 

FY  1992  Ratebase  PRSS:  FY  1992 
Revised  PRSS. 

FERC:  Federal  Energy  Regulatory 
Commission. 

FY;  Fiscal  year. 

Guide  Service;  This  is  service  provided 
to  the  visitors  for  tours  at  the 
Hoover  Dam  site. 

GWh:  Gigawatthour. 

Hoover  Dam:  The  dam  on  the  Colorado 
River  which  forms  Lake  Mead. 

Hoover  Rates  Committee;  The  Hoover 
Power  Rates  Methodology  Review 
Standing  Committee  made  up  of 
BCP  Contractors,  Western,  and 
Reclamation  who  developed  the 
new  proposed  ratesetting 
methodology  (Settlement 
Agreement). 

Interior;  U.S.  Department  of  the  Interior. 

kW:  Kilowatt. 

kW/month:  The  greater  of  (1)  the  highest 
30-minute  demand  measured 
during  the  month,  not  to  exceed  the 
contract  obligation,  or  (2)  the 
contract  rate  of  delivery. 

kWh:  Kilowatthour. 

LCRBDF:  Lower  Colorado  River  Basin 
Development  Fund — a  fund 
established  by  the  Colorado  River 
Basin  Project  Act  of  1968. 

Master  Schedule:  This  is  an  18-month 
schedule  of  projected  BCP 
hydrology. 
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mills/kWh:  Mills  per  kilowatthour. 

Multiproject  Costs:  These  are  costs  for 
facilities  being  charged  to  one 
project  that  benefit  other  projects. 

M\V:  Megawatt. 

MWh:  Megawatthour. 

NEPA:  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.). 

OMB:  Office  of  Management  and 
Budget. 

O&M:  Operations  and  maintenance. 

P-DP:  Parker-Davis  Project. 

Project  Act:  The  Boulder  Canyon  Project 
Act  authorizing  the  construction  of 
Boulder  Canyon  Project  dated 
December  21.  1928  (43  U.S.C.  617  et 
seq.). 

PRSS:  Power  Repayment  Spreadsheet 
Study. 

Reclamation:  Bureau  of  Reclamation, 
U.S.  Department  of  the  Interior. 

Reclamation's  1986  General 

.  Regulations:  General  Regulations 
for  Power  Generation,  Operation. 
Maintenance,  and  Replacement  at 
BCP,  Arizona/Nevada  43  CFR  Part 
431  (51  FR  23960.  July  1.  1986). 

Replacements:  A  unit  of  property 
constructed  or  acquired  as  a 
substitute  for  an  existing  unit  of 
profMsrty  for  the  purpose  of 
maintaining  the  power  features  of  a 
project  or  the  joint  features  properly 
allocated  to  power. 

Replacement  Study:  The  cyclical 
analysis  of  replacement  service 
lives.  A  high  level  of  replacement 
activity  for  a  few  consecutive  years 
will  reoccur  in  future  years  at  a 
similar  high  level  with  years  in 
between  tending  to  be  at  lesser  level 
of  replacement. 

Secretary:  Secretary  of  Energy. 

Schedule  A:  Boulder  Canyon  Project 
Contractors  that  receive  capacity 
and  energy.  Contractors  are  Arizona 
Power  Authority  (APA),  Boulder 
City.  Burbank,  Colorado  River 
Commission  of  Nevada  (CRC). 
Glendale.  Los  Angeles  Department 
of  Water  and  Power.  Metropolitan 
Water  District  of  Southern 
Cahfomia,  Pasadena,  and  Southern 
Cahfomia  Edison. 

Schedule  B:  Boulder  Canyon  Project 
Contractors  that  receive  Hoover 
capacity  and  energy  and  who  also 
advanced  the  funds  for  the  Uprating 
Program.  These  Contractors  include 
Anaheim.  APA,  Azusa,  Banning. 
Burbank.  CRC.  Cohon,  Glendale. 
Pasadena,  Riverside,  and  Vernon 

Schedule  C:  Both  the  Schedule  A  and 
Schedule  B  Contractors  (All 
Contractors). 

Settlement  Agreement:  See  Hoover 
Rates  Committee. 

Treasury:  Secretary  of  the  Department  ot 
the  Treasury. 


Uprating  Contractors:  Contractors  who 
contributed  to  advance  of  funds  for 
financing  the  upgrading  of  the  BCP 
system  (see  Schedule  B  definition). 

Uprating  Credits:  The  payments/credits 
that  are  returned  to  tiie  Uprating 
Contractors  in  repavTnent  for  the 
advancement  of  funds. 

Uprating  Program:  Non-federally 
financed  work  to  increase  the 
capacity  of  the  existing  generating 
and  associated  electrical  equipment 
at  the  BCP. 

Western:  Western  Area  Power 
Administration.  DOE. 

Western's  1986  General  Regulations: 
General  Regulations  for  the  Charges 
for  the  Sale  of  Power  from  the 
Boulder  Canyon  Project,  10  CFR 
Part  904  (51  FR  43124.  November 
28,  1986). 

Working  Capital  Fund:  Reserve  of  funds 
contributed  by  the  Contractors  to  be 
used  when  the  Colorado  River  Dam 
Fund  has  no  money  available. 

Effective  Date 

The  existing  approved  ratesetting 
methodology  is  efTFective  January  1 , 
1993,  through  September  30,  1997. 

The  rates  in  Rate  Schedule  BCP-F4/ 
2  will  be  in  effect  on  a  final  basis 
beginning  February  1,  1994.  The 
methodology  utiUzed  in  WAPA-58 
requires  that  Western  modif\'  the  BCP 
rate,  either  an  increase  or  decrease,  on 
an  annual  basis.  For  all  other  FYs  of  the 
ratesetting  methodolog}'  approval  period 
(through  1997)  the  rates  will  be  set  in 
accordance  with  the  approved 
ratesetting  methodology  and  placed  into 
effect  by  the  Administrator  of  Western, 

Public  Notice  and  Comment 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  part  903,  have  been 
followed  by  Western  in  the 
development  of  the  power  rates.  It  is  a 
major  rate  adjustment  as  defined  at  10 
CFR  903.2(e)  and  903.2(f)(1).  The 
distinction  between  a  minor  and  a  major 
rate  adjustment  is  used  only  to 
determine  the  pubfic  procedures  for  the 
rate  adjustment. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1  A  Federal  Register  notice  was 
pubhshed  on  August  17,  1993  (58  FR 
43631).  officially  announcing  the 
proposed  annual  BCP  power  rate 
adjustment,  initiating  the  public 
consultation  and  comment  period, 
announcing  the  public  information  and 
public  comment  forums,  and  presenting 
procedures  for  public  participation. 


2.  A  letter  was  mailed  to  all  BCP 
customers  and  other  interested  parties 
on  August  10.  1993.  providing  a  copy  of 
the  BCP  PRSS  and  Supporting 
Schedules  and  announcing  a  public 
information  forum  and  a  public 
comment  forum. 

3.  At  the  public  information  forum 
held  on  August  31.  1993,  Western  and 
Reclamation  representatives  explained 
the  need  for  the  BCP  rate  adjustment  in 
greater  detail  and  answered  questions. 

4.  The  pubhc  comment  forum  was 
also  held  on  August  31.  1993,  to  give  the 
public  an  opportunity  to  comment  for 
the  record.  Six  people  representing 
customers  and  customer  groups  made 
oral  comments. 

5.  On  September  29,  1993,  a  Federal 
Register  notice  was  pubhshed  (58  FR 
50916)  formally  announcing  that  the 
consultation  and  comment  period 
would  be  extended  through  October  18. 
1993.  for  the  proposed  Annual  Rate 
review  process  for  the  BCP 

6.  Due  to  the  need  for  additional  time 
to  respond  to  some  of  the  questions 
asked  by  the  BCP  customers  in  the 
August  31.  1993.  pubhc  information 
forum.  Western  again  extended  the 
consultation  and  comment  period  On 
October  26.  1993,  a  Federal  Register 
notice  was  published  (58  FR  57598) 
formally  announcing  that  the 
consultation  and  comment  period 
would  be  extended  through  November 
15,  1993. 

7.  A  letter  was  mailed  to  all  BCP 
customers  and  other  interested  parties 
on  October  18,  1993,  providing  a  copy 
of  the  BCP  revised  PRSS  and  Supporting 
Schedules  and  announcing  an  informal 
customer  meeting.  The  informal  meeting 
was  held  on  November  4,  1993.  in 
Phoenix,  Arizona.  At  this  informal 
meeting.  Western  and  Reclamation 
representatives  discussed  the  revised 
PRSS.  Supporting  Schedules,  and 
summary  of  the  changes. 

8.  Nine  uTitten  comment  letters  were 
received  during  the  90-day  consultation 
and  comment  period.  The  consultation 
and  comment  period  ended  November 
15,  1993. 

Project  History 

The  BCP  was  authorized  for 
constructiorrby  the  Project  Act.  The 
Project  Act  provided  for  a  dam  to  be 
built  in  the  Black  Canyon  located  on  the 
Colorado  River  adjacent  to  the  Arizona/ 
Nevada  border.  The  dam  was  built  for 
the  express  purposes  of:  (1)  Controlling 
the  flooding  in  the  lower  regions  of  the 
Colorado  River  drainage  system;  (2) 
improving  navigation  of  the  Colorado 
River  and  its  tributaries;  (3)  regulating 
the  Colorado  River,  while  providing 
storage  and  delivery  of  the  stored  water 
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for  the  reclamation  of  public  lands;  and 
(4)  generating  electrical  energy  as  a 
means  of  making  the  BCP  a  self- 
supporting  and  fmancially  solvent 
undertaking.  Congress  authorized 
Treasury  to  advance  up  to  SI 65  railUon 
to  the  Secretary  of  the  Interior  to 
provide  for  the  construction  of  the  dam. 
powerpiant.  and  related  features,  S25 
milbon  of  the  $165  million  were 
allocated  to  flood  control. 

Construction  of  the  Hoover  Dam, 
formerly  known  as  Boulder  Dam,  began 
m  1930,  and  the  first  generating  unit  of 
the  power  plant  went  into  service  in 
1937.  Upon  completion  of  the  project 
facilities,  power  sales  commenced,  in 
accordance  w  ith  the  provisions  of  the 
Project  Act,  to  Contractors  in  the  States 
of  Arizona.  Cali.'omia,  and  Nevada. 

The  Project  Act  was  modified  in  1940 
by  the  Adjustment  Act.  The  Adjustment 
Act.  among  other  things,  authorized  the 
Secretary  of  the  Interior  to  promulgate 
and  to  put  into  effect  power  rates  based 
upon  a  repavTnent  period  from  June  1, 
1937.  to  May  31.  1987;  to  reduce  the 
interest  rate  from  4  jjercent  to  3  percent 
per  armimi  on  unpaid  Treasury 
advances;  to  require  annual  pwyments  to 
the  States  of  Arizona  and  Nevada  in  lieu 
of  taxes  levied;  and  to  defer  without 
interest  until  June  1.  1987,  the 
repayment  of  the  $25  million  allocated 
to  flood  control. 

Subsequently  and  pursuant  to  the 
Adjustment  Act,  the  Secretary  of  the 
Interior  published  and  implemented  the 
1941  General  Regulations  for  the  period 
ending  May  31,  1987. 

As  the  end  of  the  50-year  term  of  the 
original  contracts  approached, 
controversy  developed  among  the  BCP 
Contractors  over  renewal  rights  to  BCP 
power,  and  litigation  resulted. 
Compromises  were  reached  and 
embodied  in  the  1984  Act. 

The  1984  Act  authorized  an  increase 
in  the  capacity  of  the  existing  generating 
and  associated  electrical  equipment  at 
the  BCP.  The  work  to  accomplish  this 
increase,  referred  to  as  the  I'prating 
Program,  was  to  be  funded  initially  by 
advances  from  certain  BCP  Contractors 
to  Reclamation.  Funds  advanced  would 
be  returned  to  these  Contractors  through 
credits  on  their  monthly  power  bills. 
The  1984  Act  provided  for  advances 
from  the  Treasury  for  the  improvement 
of  visitor  facilities  at  the  BCP.  The  1984 
Act  also  required  that  an  additional 
charge  of  4.5  mills/kWh  be  assessed  on 
energy  sales  to  Arizona  and  an 
additional  charge  of  2.5  raills/kWh  be 
assessed  on  energy  sales  to  California 
and  Nevada;  all  revenue  resulting  from 
the  additional  charge  is  to  be  transferred 
to  the  LCRBDF. 


Under  the  1984  Act.  BCP's  power  was 
sold  to  15  Contractors  located  in  the 
States  of  Arizona,  California,  and 
Nevada,  in  accordance  with  the 
Conformed  Criteria. 

tXie  to  the  numerous  requirements  set 
out  in  the  1984  Act  and  the  earher 
division  of  the  Federal  responsibiUties 
relating  to  Hoover  Dam  between 
Reclamation  and  Western,  both  agencies 
published  new  regulations  governing 
their  respective  responsibilities  at  the 
BCP  after  June  1.  1987.  These 
regulations  are  cited  herein  as 
Reclamation's  1986  General  Regulations 
and  Western's  1986  General 
Regulations,  cuid  they  supersede  the 
1941  General  Regulations,  which 
terminated  on  May  31,  1987. 

Power  Repayment  Spreadsheet  Studies 

PRSS  are  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  pay,  within  the  prescribed 
time  periods,  all  costs  assigned  to  the 
power  function.  Repayment  criteria  are 
based  on  law.  policies,  and  authorizing 
legislation.  EKDE  Order  No.  RA  6120  2. 
section  12. b,  states: 

In  addition  to  the  recovery  of  the  above 
costs  (operations  and  maintenance  and 
interest  e.xpenses)  on  a  year-by-year  bains,  the 
expected  revenues  are  a(  least  sufficient  to 
recover:  {!)  Each  dollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  50  years  after  ihey  become  revenue 
producing,  except  as  otherwise  provided  by 
law;  plus.  (2)  each  annual  increment  of 
Federal  transmission  investment  within  the 
average  ser\'ice  life  of  such  transmission 
facilities  or  within  a  maximum  of  50  years, 
whichever  is  less:  plus.  (3)  the  cost  of  each 
replacement  of  a  unit  of  property  of  a  Federal 
power  system  within  its  expected  service  life 
up  to  a  maximum  of  50  years:  plus,  (4)  each 
dollar  of  assisted  irrigation  investment 
within  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 
construction  costs;  plus,  (5)  other  costs  such 
as  payments  to  basin  funds,  participating 
projects  or  States. 

Existing  and  Annual  Rates 

A  comparison  of  the  existing  and 
annual  BCP  rates  follows: 


Existing 

rates 
(FY  1993) 

Annual  rates 
(FY  1994) 

Power  Rate 

Scbedute „ 

BCP-F4/1 

BCP-F4/2  • 

Composite  Rate 

(mills-lcWh)    ... 

14.56 

12.62 

Energy  Rate 

(mills/kWh)  .... 

7.28 

6.31 

Capacity  Rate 

(S/kW/morth) 

SI. 28 

SI. 07 

"The  ratesetting  methodology  is  in  effect 
from  January  1 ,  1993,  through  Septenr£)er  30, 
1997.  The  BCP  rates  will  be  reviewea  annu- 
ally. 


Certification  of  Rates 

Western's  Administrator  has  certified 
that  the  BCP  rates  placed  into  effect 
herein  are  the  lowest  possible  consistent 
with  sound  business  principles, 
pursuant  to  the  ratesetting  methodology 
agreed  to  by  the  BCP  Contractors. 
Western,  and  Reclamation.  The  BCP 
rates  have  been  developed  in 
accordance  with  administrative  policies 
and  applicable  laws. 

Discussion 

The  proposed  BCP  rates  have  been 

updated  from  the  BCP  rates  originally 

proposed  in  the  customer  package  sent 

out  on  August  10,  1993.  aiid  Federal 

Register  notice  dated  August  17,  1993. 

The  changes  to  the  FY  1993  Ratebase 

PRSS  are  as  follows: 

— The  actual  figures  for  FY  1992  were 
used  rather  than  the  projected  figures. 
The  adjustments  for  FY  1992  that  had 
been  reflected  in  FY  1994  were 
removed. 

—FY  1994  Working  Capital  Fund  was 
adjusted  to  zero.  It  was  reduced 
because  of  the  current  year  CRDF 
carry-over  balance. 

— The  most  recent  uprater  credit 
schedules  received  from  the 
Contractors  were  used  for  FY  1994 
and  out  years. 

— FY  1993  figures  have  been  adjusted  to 
actual. 

— The  Visitor  Facilities  completion  date 
was  moved  to  FY  1996. 

— Circular  reference  in  the  supporting 
schedule  LOANSlOF.WKl 
eliminated  No  change  to  output 

— The  projected  Total  Energy  Sales 
(MWh)  for  FY  1999  through  the  end 
of  the  studv  were  changed  to  a 
constant  of  4.527,001  MWh. 

—Title  on  PRSS  changed  from  "Boulder 
Canyon  Project  FY  1993  Power 
RepavTnent  Study  Spreadsheet"  to 
"*    *   *  Spreadsheet  Study." 

— Corrected  Column  14  formula  for  FY 
1994  and  out-years.  It  did  not  change 
any  figures. 

— Deleted  working  column  to  far  right  of 
spreadsheet.  It  did  not  change  any 
figures. 

— Corrected  the  energ>'  and  capacity  and 
the  FY  1992  adjustment  in  "Other 
Revenue"  to  reconcile  with  the 
crosswalk  numbers  for  FY  1992. 

— On  Supporting  Schedule 
ACTFINAL  WKl  (E-1.  E-2}.  added 
summary  pages  of  principal 
payments.  This  will  serve  as  an  easy- 
to-read  tool  of  what  is  being  paid  off 
in  any  particular  year. 

— On  Supporting  Schedule 
LOANSlOF.WKl.  added  an 
adjustment  (page  F'-l).  Also,  the 
amortization  period  was  changed  back 
to  10  vears  instead  of  9  years. 
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— On  Supporting  Schedule 
REQFINAL.WKl  (G-1),  the  principal 
payment  in  FY  1993  was  corrected 
and  now  ties  with  the  PRSS. 

—In  column  27  in  FY  2017.  the 
$5,045,030  adjustment  (PRSS  to 
CRDF)  was  credited.  (This  is  reflected 
in  FY  2018  in  column  14.)  This  was 
done  to  repay  the  customers  at  the 
end  of  their  contract. 

— In  columns  21  and  25,  the  formula 
used  to  determine  the  Annual  Rate  for 
this  rate  adjusts  the  rate  for  FY  1994 
over  the  remainder  of  FY  1994.  This 
is  assuming  the  effective  date  of  the 
rate  is  February  1,  1994. 

— Changed  the  file  reference  title  at  the 
bottom  of  the  PRSS  to 
(RATEBASE.WKlJ. 


— Revised  the  CSRS  costs  as  submitted 
in  memorandum  dated  September  7. 
1993. 

The  existing  and  FY  1994  aimual 
revenue  requirements  for  the  BCP  are  as 
follows: 


Revenue  requirements 

Existing  BCP 

rates  (FY 

1993) 

Annual  BCP 
rates  (FY 

1994)' 

Revenue 
Requtre- 

ments  .... 

S49,992,504 

$47,894,340 

The  methodolog>'  utilized  in  WAPA- 
58  requires  that  Western  modif\-  the 
BCP  rate,  either  an  increase  or  decrease, 
on  an  annual  basis. 

Statement  of  Revenue  and  Related 

Expenses 

The  following  table  provides  a 
summary  of  revenue  and  expense  data 
through  the  5-year  proposed  rate 
approval  period. 


'  The  proposed  BCP  rates  are  to  be  in  effect 
tseginning  February  1,  1994. 


Boulder  Canyon  Project  Comparison  of  5-Year  Rate  Period  (FY  1994-98)  Revenues  and  Expenses 

[51,000]  ' 


Revenues: 

Energy  Sales  

Capacity  Sales  

Water  Sales  

Otfier  Revenue  

CRDF  Carry-Over  Balance 

Total  Revenues  

Revenue  Distribution 

Operation  &  Maintenance  . 

Payment  to  States  

Other  Expenses  

Annual  Uprating  Payments 

Annual  Replacement  , 

Interest  , 

Pnncipal  Payments  

WofVing  Capital  Fund 

Total  


FY  1992 

PRSS 
1 994-98 


S  138.790 

138,790 

2.250 

6.360 

0 


286,190 

108,525 

3,000 

9.634 

89,741 

17.655 

43.139 

11.661 

2.835 

286.190 


FY  1993 

PRSS 

1994-98 


5133,803 

1 33.803 

2250 

13280 

2,803 


285.939 

113.072 

3,000 

16,488 

80.491 

22,740 

39,168 

11,468 

(488) 

285.939 


Difference 


(S4.987) 

(4,987) 

0 

6,920 

2,803 


(251) 

4,547 
0 

6,854 
(5.250) 

5,085 
(3,971) 

(193) 
(3.323) 

(251) 


Basis  for  Rate  Development — BCP 

The  FY  1994  annual  BCP  rates  are 
designed  to  maintain  a  50/50  split 
between  revenue  earned  from  energy 
and  capacity  rates.  The  cost  to 
individual  customers  will  var>',  because 
of  differences  in  their  supplies  and 
loads. 

The  BCP  .'\nnual  Rate  consists  of  a 
6.31  mills/kWh  energ>'  rate  and  $1.07/ 
kW/month  capacity  rate  effective 
Februarv'  1.  1994.  The  ratesetting 
methodology  approval  period  is  through 
September  30,  1997. 

Comments 

During  the  90-day  comment  period, 
Western  received  nine  written 
comments,  hi  addition,  six  speakers 
commented  at  the  .August  31.  1993, 
public  comment  forum.  .All  comments 
were  reviewed  and  considered  in  the 
preparation  of  this  rate  order. 


Written  comments  were  received  from 
the  followng;  sources: 

Arizona  Municipal  Power  Users'  Association 

(Arizona) 
Arizona  Power  Authority  (Arizona) 
Vernon.  City  of  (California) 
Colorado  River  Commission  of  Nevada 

(Nevada) 
Irrigation  &  Electrical  Districts'  Assoc,  of 

Arizona  (Arizona) 
Los  .Angeles,  City  of.  Department  of  Water 

and  Power  (Clalifomia) 
Metropolitan  Water  District  of  Southern 

California  (California) 
Overton  Power  District  No.  5  (Nevada)/Valley 

Electric  Association  (Nevada) 
Utility  Resource  Services  (Arizona) 

Representatives  of  the  following 
organizations  made  oral  comments: 

Arizona  Power  .Authority  (.Arizona) 
Colorado  River  Commission  of  Nevada 

(Nevada) 
Los  Angeles.  City  of.  Department  of  Water 

and  Power  (California) 


Irrigation  &  Electrical  Districts  Association  of 

Arizona  (Arizona) 
Overton  Power  District  No.  5/VaIley  Electric 

Assoc.  (Nevada) 
Pioneer  Chlor  Alkali  Company  (Nevada) 

Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  with  the  PRSS,  capitalized 
investments,  annual  expenses,  working 
capital,  other  revenue,  ratesetting, 
capitalized  deficits,  and  audits.  All 
comments  were  considered  in 
developing  the  proposed  BCP  rates. 

The  comments  and  responses, 
paraphrased  for  brevity,  are  discussed 
below.  Direct  quotes  from  comment 
letters  are  used  for  clarification  where 
necessary. 

Boulder  Canyon  Comments 

Power  Repayment  Spreadsheet  Study 

Comment:  Substitute  the  real  figures 
for  FY  1992  in  place  of  the  projected 
figures.  You  would  then  have  a  true 
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cany-forward  figure  in  FY  1992  and  an 
estimated  carry-forward  figure  at  the 
end  of  FY  1993.  It  might  have  a 
substantial  effect  upon  the  numbers  for 
FY  1994. 

Response:  The  actual  figures  for  both 
FY  1992  and  FY  1993  have  been  utilized 
rather  than  the  projected  figures.  The 
adjustments  for  FY  1992  that  were 
reflected  in  F\'  1994  were  removed. 

Comment:  The  customer  believes  as  a 
result  of  the  discrepancies  we  saw  in  the 
numbers  a  new  PRSS  should  be  run 
with  the  best  available  data. 

Response:  A  revised  PRSS  was 
prepared  and  mailed  to  the  BCP 
Contractors  on  October  18.  1993.  Both  a 
printed  copy  and  diskette  copy  of  the 
PRSS.  along  with  a  summary  of  changes 
to  the  original  PRSS,  were  provided.  On 
November  4,  1993,  Western  hel^  an 
infonnal  workshop  with  the  BCP 
Contractors  to  discuss  this  revised 
PRSS. 

Comment:  Concern  has  been 
expressed  that  the  PRSS  does  not  reflect 
the  most  recent  budget  estimates  for 
BCP  operation,  maintenance,  and 
replacement  expenses. 

Response:  The  PRSS,  upon  which  this 
rate  adjustment  is  based,  reflects  the 
most  current  budget  estimates  for  all 
costs  associated  with  operation, 
maintenance,  and  replacement  expenses 
in  the  BCP. 

Comment:  Establish  a  BCP 
recordkeeping  system  to  provide  a 
correlation  between  BCP  actual  and 
budgeted  expenditures  to  the  data 
shown  in  the  PRSS. 

Response:  Western  is  in  the  process  of 
implementing  a  recordkeeping  system  to 
correlate  actual  expenditures  to 
budgeted  expenditures.  This  system  will 
be  in  place  prior  to  Western  revising 
rates  for  FY  1995 

Comment:  In  FY  1994,  column  7,  debt 
service  interest  expense,  and  column  8, 
capitalized  deficit  interest  expense,  did 
not  sum  to  column  9,  total  interest 
expense. 

Response:  Due  to  a  spreadsheet 
linking  problem,  the  correct  values  did 
not  properly  transfer  to  the  PRSS  only 
in  FY  1994.  Western  made  conections 
to  the  link  between  tlie  supporting 
schedules  and  the  PRSS  to  correct  this 
problem. 

Comment:  Some  Contractors 
expressed  concern  that  Western 
deviated  from  the  5-year  moving 
window  methodology  for  the  BCP.  Some 
stated  they  believed  the  new 
methodology  should  operate  very  much 
like  the  rate  mechanism  that  was  in 
place  prior  to  June  1,  1987. 

Response:  Western  beheves  that  it  is 
adhering  to  the  5-year  moving  window 
methodology  that  was  set  forth  in  the 


September  15, 1992,  Settlement 
Agreement.  At  the  end  of  each  year, 
differences  between  projected  values 
and  actual  values  are  calculated  and 
reflected  in  the  PRSS.  Any  net 
differences,  either  positive  or  negative, 
are  carried  forward  to  the  next  year,  as 
shown  in  column  14  of  the  PRSS. 

The  PRSS.  upon  which  this  rate 
adjustment  is  based,  embodies  all  of  the 
principles  set  forth  in  the  September  15. 
1992,  Settlement  Agreement.  The  new 
ratesetting  methodology,  as  set  out  in 
this  Settlement  Agreement,  was  never 
intended  to  operate  in  the  same  fashion 
as  the  ratesetting  process  utilized  prior 
to  June  1.  1987. 

Comment:  There  appears  to  be 
approximately  an  $ll-million  siu-plus 
that  is  pure  and  simple  getting  averaged 
out  in  the  5-year  rate  window  process. 
It  bears  reminding  that  W,\PA-58 
represented  an  attempt  to  come  up  with 
a  rate  mechanism  which  was  similar  to 
the  rate  mechanics  in  the  pre-1987  era. 
It  is  clear  that  the  rate  mechanism  in 
that  pre-1987  era  trued  up  the  cost 
immediately.  This  mechanism  bears  no 
resemblance  to  the  pre-1987  process  on 
the  true-up  mechanics. 

Response:  There  is  no  Sll-million 
surplus  in  the  5-year  ratesetting  period 
(cost  evaluation  period)  for  this  rate 
process,  if  there  was  an  under-  or  over- 
collection  of  revenues  in  any  year,  this 
would  be  carried  forward  to  the  next 
year.  Thus,  this  under/over-collection 
would  be  numerically  reflected  in  both 
the  next  year's  rate  calculation,  as  well 
as  in  the  5-year  moving  window  rate 
calculation.  While  the  VVAPA-58  rate 
mechanism  is  somewhat  similar  to  the 
pre-1987  rate  mechanism,  it  is 
significantly  different,  because  the 
WAPA-58  rate  methodology  reflects  the 
5-year  moving  window  concept,  as 
agreed  to  by  the  BCP  Contractors. 
Reclamation,  and  Western  in  the 
September  15, 1992,  Settlement 
Agreement. 

Comment:  A  customer  believes  that 
annual  uprater  pajments  of  column  3 
should  reflect  the  new  debt  service 
schedules  that  follow  the  uprating 
bonds  used  by  the  Arizona  Power 
Authority  and  Colorado  River 
Commission.  The  customer  is  also  not 
so  sure  that  the  correct  figures  are  being 
used  for  the  Colorado  River  Commission 
and  for  the  Southern  California  PubUc 
Power  Authority. 

Response:  The  revised  annual  uprater 
schedules  are  currently  reflected  in  FY 
1993  and  in  the  out-years  in  the  latest 
PRSS. 

Comment:  Some  Contractors  have 
requested  that  a  new  PRSS  be  run  which 
would  reflect  the  correction  of  historical 


data  and  the  correction  of  mathematical 
errors. 

Response:  The  PRSS,  upon  which  this 
rate  adjustment  is  based,  has  been 
corrected  to  fix  these  identified 
problems.  These  issues  were  all 
addressed  in  the  Public  Information 
Forum  data  requests  which  were  mailed 
to  the  BCP  Contractors  on  October  18, 
1993.  These  issues  were  also  addressed 
at  length  during  the  informal  workshop 
held  on  November  4,  1993. 

Comment:  A  customer  is  concerned 
that  the  FY  1992  true-up,  as 
implemented  here,  does  not  reflect  the 
intent  of  the  FY  1992  rate  formula, 
much  less  meet  the  lowest  possible  rate 
standard,  which  all  such  rates  are 
supposed  to  meet. 

Response:  The  FY  1992  projected 
values  have  been  revised  to  actual 
values.  (The  adjustment  had  previously 
been  shown  in  FY  1994.) 

Comment:  A  customer  is  concerned 
about  the  huge  variations  between 
projected  and  actual  expenditures,  as 
well  as  significant  differences  between 
the  PRSS  and  various  other  sources  of 
data,  as  officially  reported  by  both 
Reclamation  and  Western.  Also  such 
concerns  are  heightened  by  the 
continued  failure  of  Western  to  comply 
uith  the  independent  project  audit 
requirements. 

Response:  Over  the  past  several  years, 
various  Contractors  have  raised  the 
issue  that  several  actual  expenditures 
(most  notably  O&M  expenses)  have 
continually  been  less  than  projected. 
This  is  predominately  due  to  the 
reduced  actual  hydrology  of  the  BCP, 
The  BCP  is  an  "available  receipts 
project"  in  that  it  carmot  commit  or 
spend  money  that  is  not  in  the  Colorado 
River  Dam  Fund.  Because  power 
revenues  are  the  only  source  of  revenue 
to  the  CRDF,  if  the  actual  hydrology  is 
less  than  anticipated,  reductions  in 
expenditures  are  necessary  to  keep  from 
overspending  the  CRDF.  To  a  large 
extent,  the  only  way  to  reduce 
expenditures,  without  deferring  the 
payment  of  Uprating  Qedits,  is  in  the 
reduction  of  either  O&M  expenses  or  in 
annual  replacements. 

In  regard  to  the  concern  over  the 
significant  differences  between  the 
PRSS  and  various  sources  of  data,  as 
reported  by  both  Reclamation  and 
Western,  these  differences  have  been 
explained  in  the  data  response  mailed  to 
the  BCP  Contractors  on  October  18, 
1993.  Although  it  appeared  that 
significant  differences  did  exist  in  the 
data,  reconciliation  data  sheets  that 
we.-e  supplied  by  Reclamation  indicated 
that  all  data  originated  from  a  common 
data  source  and  that  differences  were 
due  to  the  particular  forum  the  numbers 
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were  prepared  for,  rather  than  any 
inherent  difference  in  the  data. 

hi  regard  to  the  concern  over  the  lack 
of  an  independent  audit,  Western  is 
conducting  an  annua]  audit  on  BCP,  as 
part  of  the  Western-wide  audit  process. 
FERC  specifically  addressed  the  audit 
issue  in  its  Order  approving  \VAPA-58 
and  found  Western's  procedures  to  be  in 
compliance  with  requirements. 

Rate  Process 

Comment:  The  authority  for  final 
confirmation  and  approval  is 
exclusively  reserved  for  FERC  for  any 
proposed  change  in  BCP  rates. 

Response:  On  November  3,  1993. 
FERC  issued  an  Order  Confirming  and 
Approving  Rates  on  a  Final  Basis  for  the 
BCP  which  stated  "As  to  the  annual  rate 
adjustments.  Western's  customers 
should  be  able  to  monitor  the  operation 
of  the  formula  rate  when  they  take  part 
in  Western's  annual  pubUc  participation 
proceedings  held  when  it  proposes 
Armual  Rate  adjustments  according  to 
the  formula.  This  annual  proceeding 
should  provide  the  customers  an 
opportunity  to  monitor  both  compliance 
with  the  formula  rate  as  well  as  to  voice 
any  concerns  about  the  magnitude  of  the 
rate  adjustment."  Western  has  indicated 
to  the  BCP  Contractors  that  it  intends  to 
follow  the  same  rate  process  as  in  the 
past,  except  that  the  approval  process 
will  conclude  with  the  signature  of 
Western's  Administrator.  Informational 
copies  of  the  BCP  rate  order  package 
will  be  submitted  to  DOE  and  to  FERC. 
The  current  rate  formula  is  approved 
through  September  30,  1997.  For  BCP 
rates  to  become  effective  on  or  after 
October  1,  1997,  Western  will  have  to 
seek  further  approval  of  DOE  and  FERC. 

Comment:  A  customer  requests 
acknowledgement  that  the  Annual  Rate 
adjustments  process  is  one  of  a  number 
of  issues  which  is  subject  to  resolution 
by  the  BCP  Implementation  Agreement 
being  negotiated. 

Response:  The  Annua!  Rate 
adjustment  process  is  one  of  the  issues 
which  is  subject  to  resolution  by  the 
BCP  Implementation  Agreement  being 
negotiated.  The  rate  adjustment  process 
filed  in  VVAPA-58  and  accepted  by 
FERC  resulted  from  the  Settlement 
Agreement  of  September  15, 1992, 
among  the  BCP  Contractors, 
Reclamation  and  Western.  Tliis  same 
group  of  Contractors  is  again  back  at  the 
negotiating  table,  attempting  to  resolve 
certain  related  issues  which,  if  resolved, 
will  possibly  require  modification  of  the 
rate  n:eihodology  implemented  in 
'.V.-\PA-58. 

Comment:  A  customer  supports  a 
postponement  in  the  rate  process. 


Comment:  Desire  to  delay 
implementation  of  a  5-percent  rate 
reduction  for  the  BCP. 

Response:  As  a  result  of  comments 
made  during  the  August  31,  1993, 
public  information  forum  and  public 
comment  forum,  Western  extended  the 
comment  and  consultation  period  and 
has  postponed  implementation  of  the 
Annual  Rates  until  Februar\- 1,  1994. 

Comment:  A  customer  recommends 
that  Western  strictly  adhere  to  the 
requirements  of  10  CFR  Part  903  by 
noticing  the  place,  time,  and  date  of  the 
required  public  com.ment  forum  in  the 
Federal  Register  at  least  30  days  in 
advance  of  the  meeting. 

Comment:  The  customer  suggests  for 
future  Annual  Rate  adjustments  and 
thereafter.  Western  should  provide  a 
public  conmient  period  that  is  longer 
than  30  days,  as  presented  in  the  August 
17,  1993,  Federal  Register  notice  The 
customer  suggests  a  90-day  pubhc 
comment  period  for  all  future  Annual 
Rate  adjustments. 

Response:  Western  acknowledges  that 
the  BCP  Contractors  were  provided  only 
21  days  advance  written  notice  of  the 
public  comment  forum  that  concerned 
the  BCP  rate  process.  However,  the  BCP 
Contractors  were  orally  informed  on 
July  30,  1993.  of  the  proposed  August 
31,  1993,  BCP  public  comment  forum. 
This  announcement  was  made  and  the 
proposed  meeting  date  was  discussed 
with  the  BCP  Contractors  at  a  BCP 
Settlement  Negotiations  meeting  in  Las 
Vegas  at  McCarran  Airport. 
Representatives  of  all  the  BCP 
Contractors  were  in  attendance. 

Western  is  in  the  process  of  preparing 
a  schedule  of  all  the  various  activities 
that  comprise  a  rate  process,  along  with 
the  timing  of  said  events.  This  schedule 
is  targeted  for  completion  in  early  1994 
and  will  be  provided  to  all  Western's 
customers  when  completed.  Because  the 
BCP  rates  will  be  modified  on  an  annual 
basis,  at  least  until  September  30,  1997, 
the  BCP  Contractors  will  know  well  in 
advance  when  various  activities 
concerning  the  BCP  rate  process  will 
occur. 

Comment:  A  customer  suggests  that 
public  information  forujns  and  pubhc 
comment  forams  for  future  Annual  Rate 
adjustments  not  be  scheduled  on  the 
same  day. 

Response  In  the  future.  Weste.Ti  will 
not  conduct  pubUc  information  forums 
and  pubhc  comment  forums  on  the 
same  day. 

Comment:  A  customer  requests  that 
Western  prepare  a  decision  document 
summarizing  all  comments  received 
during  the  public  comment  period  and 
Western's  and  Reclamation's  responses 
to  those  comments.  This  decision 


document  should  be  distributed  to  all 
BCP  Contractors  and  interested  parties 
before  implementing  the  proposed 
Annual  Rate  adjustment. 

Response:  As  part  of  Western's  rate 
process,  a  rate  order  package  is  prepared 
which,  among  other  items,  contains  a 
summary  of  all  of  the  comments 
received  during  both  the  public 
comment  forum  and  the  consultation 
and  comment  period.  Western's 
responses  to  these  comments  are  also 
part  of  this  rate  order  package.  This 
package  is  presented  to  Western's 
Administrator,  and  to  DOE  and  FERC 
for  informational  purposes.  This 
information  is  also  published  in  the 
Federal  Register  and  a  copy  of  the 
material  is  sent  by  Western  to  its 
customers.  This  entire  process  takes 
place  prior  to  implementation  of  the 
revised  rates.  In  the  future,  distribution 
to  the  BCP  Contractors  will  take  place 
once  Western's  Administrator  approves 
the  aimually  revised  rates,  which  will 
normally  be  prior  to  the  implementation 
of  said  rates. 

Ratesetting 

Comment:  A  uniform,  predictable 
program  for  the  development  of 
databases  and  rate  studies  in  support  of 
Annual  Rate  adjustments  should  be 
prepared,  complete  with  the  dates  by 
which  specific  information  will  be 
provided  to  the  Contractors,  w  ith 
reference  to  the  specific  sources  of 
information  to  be  used  for  all  data 
presented  in  the  power  repayment 
study. 

Response:  As  previously  indicated. 
Western  is  in  the  process  of  preparing 
a  schedule  of  all  the  various  activities 
that  comprise  a  rate  process,  along  with 
the  timing  of  said  events.  This  schedule 
is  targeted  for  completion  in  early  1994 
and  will  be  provided  to  all  Western's 
customers  when  completed.  Because  the 
BCP  rates  will  be  modified  on  an  annual 
basis,  at  least  until  September  30.  1997, 
the  BCP  Contractors  will  know  well  in 
advance  when  various  activities 
concerning  the  BCP  rate  process  will 
occur. 

As  also  previously  indicated.  Western 
is  in  the  process  of  developing  a  record- 
keeping system  to  correlate  actual 
expenditures  to  budget  projections.  The 
combination  of  the  detailed  schedule 
and  the  proposed  record-keeping  system 
should  provide  both;  (i)  Advance  notice 
to  the  BCP  Contractors  of  all  BCP  rate 
activity  and  (ii)  continuity  and 
consistency  of  data. 

Comment:  Some  Contractors  ha^e 
requested  that  the  rate  study  be  revised 
to  recognize  that  the  rate  over  the  first 
4  months  of  FY  1994  was  equal  to  the 
Rate  Order  No.  WAPA-58  rate,  resulting 
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in  an  increase  in  forecast  revenues  in  FY 
1994. 

Response:  Western  has  revised  the 
rate  as  appropriate  to  reflect:  (i)  A 
Februar>-  1,  1994,  implementation  date 
and  (ii)  the  rate  methodology  specified 
in  \VAPA-58.  The  effect  was  to  further 
red  ace  the  Annual  Rate  in  recognition 
of  higher  revenues  for  the  first  4  months 
of  FY  1994. 

Comment:  The  third  to  the  last 
paragraph  of  t^e  Federal  Register  notice 
implies  that  the  Delegation  Order  No. 
0204-108  addresses  not  only  rates  but 
also  ratesetting  methodology.  Western's 
paraphrase  of  the  delegation  order  in  the 
Federal  Register  notice  is  not  correct 
since  the  delegation  order  only  uses  the 
word  "rates"  and  not  the  words 
"ratesetting  methodology."  Customer 
raises  this  point  now  because  of  the 
importance  it  places  on  the  need  to 
ensure  that  the  process  authorized 
under  Delegation  Order  No.  0204-108  is 
not  construed  to  constitute  a  change  in 
regulations  governing  a  setting  of  rate 
without  being  accompanied  by 
appropriate  steps  which  must  precede 
any  change  of  regulations  governing  the 
establishments  of  rates  by  a  power 
marketing  administration. 

Response:  The  customer  is  correct  in 
that  the  words  "ratesetting 
methodology"  are  not  specifically 
referenced  in  Delegation  Order  No. 
0204-108.  However,  10  CFR  903.2(1) 
states  that  "rate  means  the  monetary 
charge  or  formula  for  computing  such  a 
charge  for  any  electric  service  provided 
by  the  PMA.  including  but  not  limited 
to  charges  for  capacity  (or  demand), 
energy,  or  transmission  service.  •   *   *." 
Additionally,  in  the  context  of  the  BCP 
Settlement  Agreement  among  the  BCP 
Contractors.  Reclamation,  and  Western, 
the  rates  being  proposed  for  the  BCP  are 
dependent  upon  the  methodology. 
There  has  been  no  change  in 
regulations,  or  imphed  change  in 
regulations,  concerning  the 
establishment  of  rates  by  Western. 

Comment:  Some  Contractors  indicate 
that  because  they  do  not  participate  in 
the  budget  formulation  process,  they 
believe  that  the  formalization  of  the 
E&OC  is  necessary  to  assure  them  an 
opportunity  to  provide  input  prior  to 
the  development  of  the  Western  and 
Reclamation  budgets. 

Response:  Both  Western  and 
Reclamation  are  committed  to  work 
with  the  Contractors  through  the  E&OC 
to  ensure  that  all  entities  are  informed 
and  have  the  opportunity  to  review 
budgetary  expenditures,  along  with 
providing  input  on  the  project  activities 
and  costs  that  will  impact  the  BCP  rates. 
Additionally.  Western  is  currently 
working  with  the  customers  in  the 


development  of  its  Ten- Year 
Engineering  Plan.  At  the  December  15, 
1993,  Ten-Year  Engineering  Plan 
meeting.  Reclamation's  representative 
indicated  she  would  recommend  that  a 
similar  process  be  initiated  by 
Reclamation's  management. 

Comment:  One  customer  is  concerned 
that  BCP  rates  are  not  the  lowest 
possible  rate  to  consumers  consistent 
with  sound  business  practice  as 
required  under  the  prescribed 
standards.  And  the  use  of  such  a 
formulary-  rate  adjustment  mechanism 
will  not  provide,  and  has  not  provided, 
the  proper  incentives  to  assure  efficient 
and  economic  operation  of  the  project. 
This  formulary  rate  adjustment 
mechanism  is  similar  to  the  prior  pinch- 
point  methodology,  which  also  did  not 
provide  incentive  for  efficient  and 
economic  operations  at  the  BCP. 

Response:  As  indicated  in  a  response 
to  a  similar  comment  in  the  WAPA-58 
Rate  Order,  Western  is  of  the  opinion 
that  the  approved  rate  methodology  sets 
rates  at  the  lowest  possible  cost 
consistent  with  both  sound  business 
principles  and  with  the  principles 
outlined  by  the  BCP  Settlement 
Agreement  of  September  15.  1992.  The 
Armual  Rate  covered  in  this  rate  order 
reflects  a  significant  decrease  in  costs 
and  suggests  that  the  Annual  Rate 
process  and  the  EO&C  are  in  fact 
promoting  strong  incentives  for  efficient 
and  economic  operations. 

Comment:  The  subject  ratemaking 
methodology  constitutes  an  automatic 
adjustment  clause  within  the  meaning 
of  and  as  governed  by  PURPA  and  that 
such  automatic  adjustment  clause  has 
not  been  implemented  in  accordance 
with  the  ver\'  precise  and  prescribed 
procedures  established  by  PURPA. 

Response:  The  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA)  states  at  16  U.S.C.  2612(a)  that: 

This  chapter  applies  to  each  electric  utility 
in  any  calendar  year,  and  to  each  proceeding 
relating  to  each  electric  utility  in  such  year 
if  the  total  sales  of  electric  energy  by  such 
utility  for  purposes  other  than  resale 
exceeded  500  million  kilowatthours  during 
any  calendar  year  beginning  after  December 
31.  1975.  and  before  the  immediately 
preceding  calendar  year. 

Electric  utility  is  defined  to  include 
Federal  agencies  which  sell  electric 
energy.  Of  the  15  BCP  Contractors,  the 
Metropolitan  Water  District,  purchases 
more  than  500  million  kWh  durmg  any 
calendar  year  which  is  for  purp.oses 
other  than  resale.  As  a  result,  the  BCP 
is  subject  to  PURPA. 

With  regard  to  automatic  adjustment 
clauses,  the  PURPA  states  at  16  U.S.C. 
2623(b)(2),  that  "[njo  electric  utility  may 
increase  any  rate  pursuant  to  an 


automatic  adjustment  clause  unless 
such  clause  meets  the  requirements  of 
section  2625(e)  of  this  title." 
Section  2625(e)  states  that: 

(1)  An  automatic  adjustment  clause  of  an 
electric  utility  meets  the  requirements  of  this 
subsection  if — 

(A)  Such  clause  is  determined,  not  less 
often  than  every  4  years,  by  the  State 
regulatorv'  authority  (with  respect  to  an 
electric  utility  for  which  it  has  ratemaking 
authority)  or  by  the  electric  utility  (in  the 
case  of  a  nonregulated  electric  utility),  after 
an  evidentiary  hearing,  to  provide  incentives 
for  efficient  use  of  resources  (including 
incentives  for  economical  purchase  and  use 
of  fuel  and  electric  energy)  by  such  electric 
utility,  and 

(B)  Such  clause  is  reviewed  not  less  often 
than  every  2  years,  in  the  manner  described 
in  paragraph  (2),  by  the  State  regulatory 
authority  having  ratemaking  authority  with 
respect  to  such  utility  (or  by  the  electric 
utility  in  the  case  of  a  nonregulated  electric 
utility),  to  insure  the  maximum  economies  in 
those  operations  and  purchases  which  affect 
the  rates  to  which  such  clause  applies. 

(2)  In  making  a  review  under  subparagraph 
(B)  of  paragraph  (1)  with  respect  to  an 
electric  utility,  the  reviewing  authority  shall 
exam.ine  and,  if  appropriate,  cause  to  be 
audited  the  practices  of  such  electric  utility 
relating  to  costs  subject  to  an  automatic 
adjustment  clause,  and  shall  require  such 
reports  as  may  be  necessary  to  carry  out  such 
review  (including  a  disclosure  of  any 
ownership  or  corporate  relationship  between 
such  electric  utility  and  the  seller  to  such 
utility  of  fuel,  electric  energy  or  other  items). 

(3)  As  used  in  this  subsection  and  section 
2623(b)  of  this  title,  the  term  "automatic 
adjustment  clause"  means  a  provision  of  a 
rate  schedule  which  provides  for  increases  or 
decreases  (or  both),  without  prior  hearing,  in 
rates  reflecting  increases  or  decreases  (or 
both)  in  costs  incurred  by  an  electric  utility. 
Such  term  docs  not  include  an  interim  rate 
which  takes  effect  subject  to  a  later 
determination  of  the  appropriate  amount  of 
the  rate. 

The  current  formula  for  sales  from  the 
BCP  was  agreed  to  by  all  of  the 
Contractors.  Western,  and  Reclamation 
in  a  Settlement  Agreement  dated 
September  15.  1992.  The  methodology 
set  out  in  this  Agreement  was  approved 
by  FERC  on  November  3,  1993. 

The  stated  PURPA  purpose  of 
automatic  adjustment  clauses  in 
sections  2625(e)(1)  (A)  and  (B)  is  to 
provide  incentives  for  efficient  use  of 
resources  (including  incentives  for 
economical  purchase  and  use  of  fuel 
and  electric  energy)  by  such  electric 
utility,  and  to  insure  the  maximum 
economies  in  those  operations  and 
purchases  which  affect  the  rates  to 
which  such  clause  applies.  In  this 
particular  case,  the  initial  reason  that 
annual  review  and  adjustment  was 
determined  to  be  the  preferred 
methodolog)'  was  that  the  Contractors 
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wanted  Western  to  be  able  to  react  on 
an  annual  basis  to  any  over-  or  under- 
collections  of  revenues.  The 
methodology  set  out  in  the  September 
15,  1992,  Settlement  Agreement 
establishes  that  Western  look  at  the 
higher  of  the  5-year  average  or  the  first 
year  of  revenue  requirements  on  an 
annual  basis  aitd  make  appropriate 
adjustments.  As  a  result,  sections 
2625(e)(1)  (A)  and  (B)  do  not  apply  in 
pur  case. 

Section  2625(e)(3)  applies  in  cases 
where  an  increase  or  decrease  comes 
about  without  prior  hearing.  In  our  case, 
there  have  been  numerous  information 
and  comment  forums  allowing  for  the 
presentation  of  both  written  and  oral 
comments.  BCP  Contractors  were 
provided  an  opportunity  to  be  heard 
and  many  of  their  comments  caused 
Western  to  m.=ike  changes  to  some  of  the 
calculations  that  were  used  in 
determining  the  rate.  Paragraph  (3)  does 
not  require  an  evidentiary  hearing  as 
does  paragraph  (e)(1)(A).  As  a  result, 
section  2625(e)(3)  is  inapplicable, 
because  the  BCP  Annual  Rate 
adjustment  is  not  an  automatic 
adjustment  pursuant  to  an  "automatic 
adjustment  clause'". 

FERC  stated  in  its  Order  Confirming 
and  Approving  Rates  on  a  Final  Basis 
that  "[rjather  tiian  rely  on  a  stated  rate 
to  recover  the  costs  projected  in  a  power 
repa\Tnent  study.  Western  now 
proposes  a  formula  rate  which  will 
compute  project  costs  annually  and 
revise  the  BCP  capacity  and  energy 
charges  accordmgly.  In  implementing 
the  formula  rate,  Western  will  present 
annually  to  Reclamation  and  the  BCP 
power  purchasers  (Contractors)  *   •    * 
its  analysis  of  the  revenue  that  the  then- 
effectiie  BCP  capacity  and  energy 
charges  would  produce  for  the  next  FY 
as  compared  to  the  forecasted  annual 
revenue  requirement  for  the  next  FY.  If 
such  revenues  are  greater  or  less  than 
the  forecasted  armual  revenue 
requirement.  Western  will  adjust  the 
capacity  and  energ}' charges  *   *   *. 
Western  will  hold  public  participation 
proceedings  prior  to  implementing  any 
rate  adjustment  required  by  these 
annual  reviews." 

In  summary,  the  annual  adjustment 
clause  of  the  new  methodology  was 
negotiated  among  Western, 
Reclamation,  the  Contractors,  and  other 
interested  parties;  the  Settlement 
Agreement  and  the  new  methodology 
were  approved  by  FERC  with  comment 
l>y  the  Contractors  and  other  interested 
parties;  and  Western  has  had  and  will 
continue  to  have  annual  pubhc 
processes  which  allow  for  re\  iew  and 
input  by  the  Contractors  and  other 
interested  parties  prior  to 


implementation  of  any  Annual  Rate 
adjustments.  PURPA  is  not  applicable  to 
the  BCP  annual  adjustmei'.t  because  the 
purpose  of  the  adjustment  is  not  the 
purpose  established  by  PURPA.  and  the 
Contractors  and  the  public  at  large  have 
been  provided  with  the  opportunity  to 
be  heard. 

WAPA-58  Concerns/Issues 

Comment:  One  customer  requests  that 
its  intervention  protest  in  WAPA-58  be 
a  continuation  of  preservation  of  those 
issues  in  this  proceeding. 

Response:  These  comments  have  been 
responded  to  in  the  record  for  WAPA- 
58. 

Comment:  A  customer  would  like  its 
oral  comments  made  on  September  10, 
1992,  its  written  comments  submitted 
on  September  25,  1992,  and  its  motion 
to  intervene  and  protest  filed  under 
Docket  EF  93-5091-000  considered  a 
part  of  these  comments  today  as  if  set 
out  here  in  full. 

Response:  These  comm.ents  have  been 
responded  to  in  the  record  for  WAPA- 
53. 

Comment:  A  concern  was  expressed 
that  the  August  PRSS  contained  some 
data  which  had  changed  since  the  PRSS 
was  prepared  in  support  of  Rate  Order 
WAPA-58.  Specifically,  the  August 
PRSS  shows  a  significant  reduction  in 
the  projected  generation  output  for  the 
BCP. 

Response:  Reclamation  prepares  a 
generation  forecast  each  year  to  be  used 
in  support  of  the  BCP  PRSS.  The 
generation  furecast  prepared  for  the  5- 
year  ratesetting  period  is  based  upon  the 
most  current  hydrological  information 
a'.ailable  at  the  time  the  forecast  is 
made.  The  data  presented  in  the  August 
PRSS  reflects  the  impact  upon  project 
generation  resulting  from  the  water 
release  limitation  imposed  as  a  result  of 
the  flooding  in  Arizona  and  the  most 
recent  water  scheduling  changes  for  the 
Central  Arizona  Project.  The  average 
annual  generation  for  the  5-year 
ratesetting  period  reporttnl  in  the  PRSS 
prepared  in  support  of  Rate  Order 
WAPA-58  was  4.08J  GWh.  The  average 
annual  generation  for  the  5-year 
ratesetting  period  reported  in  the 
August  PRSS  was  4.033  GWh.  This 
represents  an  annual  reduction  of 
approximately  50  GWh  per  year,  or 
about  1  percent. 

Capitahzed  Deficit 

Comment:  Some  Contractors  have 
requested  Western  to  amortize  the 
capitahzed  deficit  expense  over  the 
remainder  of  the  current  contract 
period,  which  ends  in  FY  2017,  rather 
than  over  the  10-year  period  utilized  in 
the  PRSS. 


Response:  Western  addressed  this 
issue  in  Rate  Order  WAPA-58.  In  that 
rate  order  response.  Western  noted  that 
standard  practice  is  to  repay  capitalized 
deficits  over  a  5 -year  period.  Due  to  the 
size  of  the  deficit.  Western  believed  it 
was  appropriate  to  extend  the  pav-ment 
over  a  10-year  period. 

In  FERC's  Order  confirming  and 
approving  WAPA-58  it  stated: 

The  agreement  speaks  broadly  about 
■'item(s)  of  debt"  and  does  not  speak  directly 
to  capitalized  deficits.  Thus,  the  claim  that 
Western  has  violated  the  terms  of  the 
agreement  does  not  appear  to  be  justified. 
*  *  *  The  choice  of  the  Administrator  to 
amortize  capitalized  deficits  over  ten  ^tars  is 
a  reasonable  approach  to  accommodate  a 
phase-in  of  the  formula  rate  that  Western  has 
proposed  here. 

Hydrology — S 

Comment:  Western  has  continued  to 
fail  to  account  for  unloaded 
synchronized  generation.  Customer 
believes'that  is  a  component  that  needs 
to  be  addressed  at  some  point  and 
would  like  to  see  that  included  in  the 
PRSS. 

Response:  Western  addressed  this 
issue  in  the  WAPA-58  Rate  Order  Both 
Western  and  Reclamation  believe  that 
unloaded  svnchronized  generation  has 
been  properly  addressed  in  the  PRSS. 
Both  Western  and  Reclamation  are 
agreeable  to  meeting  with  the 
Contractors  to  resolve  this  issue. 

Capitalized  Investments 

Comment:  A  Contractor  inquired 
about  the  repayment  period  associated 
with  the  flood  control  debt,  in  light  of 
the  fact  that  a  Bureau  of  Reclamation 
Inspector  General  audit  report 
recommended  use  of  a  repajinenf 
period  of  30  years. 

Response:  For  the  purposes  of  this 
PRSS.  and  pending  the  final  resolution 
of  Reclamation  audit  recommendations. 
Western  believes  the  repayment  period 
for  flood  control  should  remain  at  50 
years. 

Comment:  Some  Contractors  have 
indicated  that  they  believe  Western  has 
erred  in  the  application  of  revenue 
toward  the  repayment  of  investment, 
specifically  with  regard  to  the 
repayment  of  the  highest  interest 
bearing  investments. 

Response:  The  application  of  revenue 
toward  repayment  of  the  highest  interest 
bearing  debt,  as  portrayed  in  the  PRSS. 
is  in  complete  agreement  wnth  the 
ratesetting  methodology  estabhshed  by 
the  September  15.  1992.  Settlement 
Agreement. 

During  the  development  of  the 
ratesetting  methodology,  the  Contractors 
were  adamant  about  the  amount  of 
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investment  to  be  repaid  and  the  order  in 
which  these  investments  were  to  be 
repaid.  As  a  result,  amortization 
schedules  were  developed  for  each 
investment  which  depicted  the  portion 
of  the  investment  to  be  repaid  by  the 
end  of  the  current  contract  period  FY 
2017.  To  satisfy  the  concern  expressed 
bv  the  Contractors  that  they  would  not 
pay  more  than  their  share  of  each 
specific  investment,  it  was  agreed  that 
repayment  would  be  limited  to  the 
amount  shown  on  the  amortization 
schedule.  Therefore.  repa\-ment  was  to 
be  accomplished  by  applying  revenues 
toward  the  retirement  of  the  highest 
interest  bearing  investment,  up  to  the 
limit  established  by  the  amortization 
schedule  for  the  investment. 

In  FERC's  Order  confirming  and 
approving  WAPA-58  it  stated: 

Western  adopted  the  formula  rate  at  the 
behest  of  its  customers,  whose  rights  to 
Boulder  Canyon  f*rojecf  power  expire  in 
2017.  The  formula  rate  is  designed  to  ensure 
that  these  customers  pay  only  their  fair  share 
of  the  cost  of  the  facilities  whose  service  lives 
extend  past  that  year  Rather  than  prioritize 
repa>-ment  by  interest  rate,  the  formula  rate 
amortizes  repayment  of  each  financial 
obligation  over  the  service  life  of  its 
associated  facility.  Western  and  the 
Contractors  state,  and  we  agree,  that  this 
method  assures  intergenerational  equity, 
whereas  repayment  by  interest  rate  alone 
could  result  in  the  entirety  of  some  Federal 
investments  being  paid  by  pre-2017 
customers. 

Both  Western  and  Reclamation 
believe  that  the  application  of  principal 
is  consistent  with  the  language 
contained  in  the  Settlement  Agreement. 
Following  development  of  the  FRSS, 
which  was  based  upon  the  language 
contained  in  the  Settlement  Agreement, 
Western  made  a  presentation  to  the  BCF 
Contractors  which  included  a  point-by- 
point  analysis  of  each  item  in  the 
Settlement  Agreement  and  how  the  item 
had  been  implemented  in  the  FRSS.  The 
application  of  principal  was  thoroughly 
discussed  and  agreed  to.  The  only 
disagreement  to  the  application 
methodolog\'  was  expressed  by  a 
consultant  to  the  Arizona  Fower 
Authority  (.\FA) — who  was  not  present 
during  the  settlement  negotiations 
(other  representatives  of  the  AFA  who 
were  present  during  these  discussions 
were  in  agreement  with  the 
methodology  proposed  by  Western). 

Comment:  Some  Contractors  have 
expressed  concern  that  the  increase  in 
the  weighted  average  interest  for  the 
Visitor  Facilities  is  in  error. 

Response:  Reclamation  has  verified 
that  the  weighted  average  interest  rate 
used  for  the  Visitor  FaciUties  is  correct. 


Comment:  A  customer  requests 
leveling  expenditures  as  much  as 
possible. 

Response:  Both  Western  and 
Reclamation  believe  that  expenditures 
should  be  levelized  to  the  extent 
possible.  Reclamation  has  taken  an 
extensive  look  at  its  O&M  and 
replacements  program  and  in  the  future 
will  be  proposing  a  more  levelized 
expenditure  for  these  two  items.  Also, 
as  indicated  previously.  Reclamation  is 
investigating  utilization  of  a  process 
similar  to  Western's  Ten- Year 
Engineering  Plan  process  to  allow  more 
participative  input  from  the  BCP 
Contractors. 

Frogrammable  Master  Supervisory 
Control  System 

Comment:  Some  Contractors  have 
expressed  a  concern  over  the 
methodology  used  to  allocate  the  costs 
associated  with  the  programmable 
master  supervisory  control  installed  at 
Hoover. 

Response:  Optimization  modeling 
studies  conducted  by  Reclamation 
indicated  that  the  majority  of  the 
improvement  in  operating  efficiency 
will  benefit  the  Contractors  at  Hoover. 
Generators  at  Parker-Davis  (P-DF)  are 
rarely,  if  ever,  used  for  load  following; 
therefore,  there  will  be  only  a  moderate 
improvement  in  the  efficiency  of  the  F- 
DF  system.  The  major  share  of  plant 
improvement  will  benefit  Hoover.  The 
allocation  of  costs  among  Hoover, 
Parker,  and  Davis  is  reflective  of  the 
benefits  received  at  each  installation. 

Annual  Expense — O&M 

Comment:  Some  Contractors  have 
requested  an  explanation  of 
Reclamation's  cost  item  captioned 
A&GE  (nonutility  water). 

Response:  The  Administrative  and 
General  Expense  budget  line  includes 
such  items  as  general  expenses  (i.e.. 
salaries,  surcharges,  travel,  materials, 
and  supplies);  some  Regional  and 
Denver  administrative  charges;  services; 
a  portion  of  security  charges;  union 
activities;  and  equal  employment 
opportunity  activities.  These  items  are 
all  associated  vdth  BCP  administrative 
activities. 

Comment:  Some  Contractors 
expressed  concern  over  the  apparent 
discrepancy  in  the  data  presented  in  the 
August  FRSS,  the  April  15,  1993,  letter 
by  Reclamation,  and  in  material 
presented  to  the  E&OC. 

Response:  These  issues  have  been 
discussed  in-depth  by  Western  in  its 
public  information  data  responses.  The 
nature  of  the  documents  are  such  that 
they  caimot  be  directly  comparable.  For 
example,  the  O&M  figures  used  in  the 


April  15th  letter  do  not  include  the  Civil 
Service  Retirement  costs.  However,  the 
April  15th  letter  does  include  the 
undelivered  orders  associated  with 
O&M.  The  information  presented  at  the 
E&OC  does  not  include  these  costs  as 
they  are  necessar>'  for  repayment 
purposes  only,  but  are  not  the  type  of 
data  normally  presented  for  E&OC 
purposes. 

Comment:  Some  Contractors  have 
expressed  concern  that  the  O&M  budget 
estimates  are  consistently  higher  than 
the  actual  cost  incurred. 

Response:  Reclamation  has  reduced 
the  budget  line  for  Operation  by 
approximately  Si  million  beginning  in 
FY  1994.  This  reduction  was  made 
because  of  a  reanalysis  of  historical 
costs  and  future  requirements.  All  line 
items  included  in  the  estimated  O&M 
budget  will  be  closely  monitored  and 
adjusted,  if  necessary. 

Comment:  An  interested  party 
requested  an  explanation  of  the 
reallocation  of  O&M  costs  by 
Reclamation  as  they  relate  to  the 
security  costs  at  Hoover. 

Response:  This  issue  was  dealt  with 
in  detail  in  the  data  response  prepared 
following  the  public  information  forum. 
Briefly,  that  response  indicated  that  all 
security  costs  had  historically  been 
charged  to  operations.  As  a  result  of  the 
reallocation,  beginning  in  FY  1992, 
security  costs  were  distributed  to 
Uprating,  Visitor  Facilities,  and  Guide 
Service.  The  reallocation  of  the  expense 
associated  with  the  security  cost 
occurred  in  FY  1992  and  therefore,  had 
no  impact  on  any  other  historical  year. 
The  effect  of  the  reallocation  has  been 
included  in  the  budget  documents 
which  support  the  FY  1993  FRSS. 

Annual  Expense — Replacements 

Comment:  Some  Contractors  have 
expressed  concern  over  the  variation  in 
the  projected  replacement  costs 
presented  in  the  FRSS. 

Response:  This  issue  has  been 
discussed  with  the  Contractors  in  detail 
at  both  the  public  information  forum 
and  at  the  most  recent  E&OC  meeting. 
This  issue  was  also  addressed  in  Rate 
Order  WAFA-58.  In  addition,  both 
Reclamation  and  Western  arc  making 
even,'  effort  to  stabilize  fluctuations  in 
projected  replacement  costs  for  the  5- 
year  moving  window  (cost  evaluation 
period).  The  constant  replacement  cost 
shown  after  the  5-ycar  window  reflects 
an  average  of  all  replacement  costs 
forecasted  by  Western's  replacement 
study  through  the  end  of  FY  2045. 

Western  and  Reclamation  have  agreed 
to  use  the  replacements  study  average 
for  the  out  years  in  the  FRSS.  The 
replacement  study  represents  higher 


Federal  Register  /  Vol.  59,  No.  44  /  Monday,  March  7,  1994  /  Notices 


10639 


replacement  costs  at  the  beginning  and 
end  of  the  repay-ment  period  with  the 
in-between  years  having  lower 
replacement  costs. 

Comment:  A  question  was  asked  as  to 
why  undelivered  orders  for 
replacements  were  included  in  the 
PRSS  and  excluded  for  operations. 

Response:  Actual  FY  1992 
expenditures  for  the  Replacement 
Program  were  S5.884.561.  For  purposes 
of  the  PRSS,  it  was  necessary  to  add  the 
change  in  Undelivered  Orders  of 
$1,651,592  for  a  total  of  $7,536,153.  The 
recording  of  Undelivered  Orders  (costs 
incurred  with  the  completion  of  a 
material,  supplies  or  services  contract, 
which  have  not  totally  been  billed  to  or 
paid  by  Reclamation)  is  consistent  with 
standard  governmental  accounting 
practices.  When  the  Undelivered  Orders 
are  satisfied,  any  over/under 
expenditure  of  funds  will  be  reflected  as 
a  change  in  future  years'  Undelivered 
Orders  amount.  This  process  assures 
that  the  costs  subject  to  repayment 
remain  accurate  without  the  potential 
for  duplication  or  omission. 

Comment:  The  question  was  asked 
why  contributions  for  replacements  of 
$659,000  were  removed  from  PRSS 
revenues  and  effectively  capitalized 
when  actual  expenditures  for 
replacements  are  expensed  and  not 
capitalized. 

Hesponse:  Because  the  historical 
years"  data  displayed  in  the  PRSS 
reflects  actual  generation,  revenues,  and 
costs.  Reclamation  and  Western  are 
continuing  to  correlate  the  data  reflected 
in  the  historical  years  with  the  actual 
financial  data.  As  this  process  has 
continued,  certain  adjustments  have 
been  and  axe  being  made  either  to  the 
financial  records,  the  PRSS,  or  to  both, 
to  accomplish  this  correlation.  This 
process  is  commonly  referred  to  as  the 
■Crosswalk."  The  adjustment  to  the 
PRSS  reflects  Reclamation's  and 
Western's  continuing  effort  to  correlate 
the  data  reflected  in  the  historical  years 
to  the  actual  historical  financial  records. 

Comment:  One  Contractor  indicated 
that  for  the  purposes  of  projecting  the 
annual  cost  associated  with  future 
replacements.  Western  should  assume 
that  Reclamation  is  successful  in 
receiving  appropriations,  and  that  the 
annual  cost  for  replacements  should  be 
equal  to  the  amortized  cost  of 
replacements  beginning  with  FY  1995. 

Response:  With  the  exception  of  the 
investment  made  for  "air  slots," 
Reclamation  has  historically  been 
unable  to  obtain  appropriations  for 
replacements.  To  assume  that  such 
appropriations  could  be  obtained  in  the 
future,  when  they  could  not  be  obtained 
in  the  past,  would  not  reflect  prudent 


fiscal  responsibility  on  the  part  of  either 
Western  or  Reclamation.  Western  is 
required  to  establish  rates  which  will 
assure  the  repayment  to  Treasury  of  all 
costs  which  are  incurred  by  the  project. 
Therefore,  until  instructed  otherwise  by 
Reclamation,  Western  will  continue  to 
portray  the  costs  associated  with 
replacements  as  an  annual  expense. 

Comment:  One  Contractor  submitted  a 
report  to  Reclamation  specifically 
addressing  the  levelization  of 
replacement  spending  at  the  BCP  by 
Reclamation. 

Response:  Reclamation  discussed  the 
issue  of  stabilizing  replacement  costs  at 
the  most  recent  E&OC  meeting  held 
during  November  1993.  Reclamation 
and  Western  are  making  every  effort  to 
stabilize  the  fluctuations  in  the 
projected  replacement  costs. 

Expenses — Other  Expenses 

Comment:  Some  Contractors 
requested  further  explanation  of  the 
increases  from  the  prior  PRSS  in  both 
Other  Revenues,  column  16,  and  Other 
Expenses,  column  3. 

Response:  Other  Revenues,  column 
16,  reflects  revenues  collected  through 
the  guide  service  (tours),  and  must  be 
sufficient  to  recover  the  costs  of 
providing  that  service.  On  January  1, 
1993,  Reclamation  increased  the  fee  for 
guide  service  from  Si  to  $2.  Further 
increases  in  guide  service  fees  are 
anticipated  in  conjunction  with  the  new- 
Visitor  Facilities. 

Other  Expenses,  column  3,  also  reflect 
the  costs  of  unfunded  Civil  Service 
Retirement,  multiproject  costs,  as  well 
as  increased  costs  in  providing  the 
guide  service.  Considerable  detail  has 
been  provided  to  the  BCP  Contractors 
on  all  of  these  issues.  In  addition,  the 
issue  of  multiproject  costs  is  one  of  the 
items  being  discussed  in  the  current 
draft  Settlement  Agreement 
negotiations.  As  part  of  the  Settlement 
Agreement,  which  is  yet  unsigned. 
Western  has  agreed  to  prepare  detailed 
procedures  for  the  calculation  of 
multiproject  costs  and  to  prepare  and 
present  to  the  BCP  E&OC  all  revisions 
to  multiproject  costs,  prior  to  their 
insertion  into  future  PRSS.  In  addition. 
Western's  Phoenix  Area  Office  (PAO),  as 
part  of  a  quality  improvement  initiative, 
formed  a  Process  Improvement  Team 
which  has  recently  prepared  a  report  on 
the  multiproject  cost  process.  Once  the 
report  has  been  reviewed  by  the  PAO 
Quality  Council,  any  accepted 
recommendations  will  be  reflected  in 
future  calculations  of  multiproject  costs. 

Comment:  A  Contractor  contends  that 
multiproject  costs  for  FY  1993  and  FY 
1994  should  be  removed  from  the 
revenue  requirements  for  the  BCP 


because  agreed-upon  procedures, 
analyses,  and  justification  have  yet  to  be 
developed.  Also,  new  rates  for  the  other 
projects  have  not  been  implemented  to 
reflect  additional  revenues  from  BCP 
and  the  financial  records  for  the  BCP  do 
not  indicate  that  monies  collected  were 
actually  transferred  to  P-DP  or  Pacific- 
Northwest  Pacific-Southwest  Intertie 
Project  in  FY  1993. 

Comment:  Regarding  column  3,  Other 
Revenues,  a  Contractor  befieves 
Western's  estimate  of  multiproject  costs 
of$442,016forFYl993  should  be 
deleted  since  the  P-DP  and  the  Pacific- 
Northwest  Pacific-Southwest  Intertie 
Project  will  not  begin  to  reflect 
multiproject  benefits  in  their  rates  until 
FY  1994. 

Response:  Column  3  is  entitled  Other 
Expenses,  not  Other  Revenues.  Western 
believes  that  the  FY  1993  expenditure  of 
$442,016  is  proper,  because  the  current 
P-DP  and  Pacific-Northwest  Pacific- 
Southwest  Intertie  Project's  rate  studies 
reflect  revenue  transfers  of  this  amount 
from  BCP  in  FY  1993.  The  appropriate 
revenue  transfers  have  been  made  in  all 
three  projects,  beginning  in  FY  1993. 

Working  Capital 

Comment:  In  Rate  Order  No.  W.\PA- 
58.  Western  and  Reclamation  agreed  to 
make  the  sum  of  column  6,  Working 
Capital,  and  the  cany-over  balance  of 
FY  1992,  equal  to  S7.5  million.  The  sura 
of  Working  Capital  and  the  carry-over 
balance  in  the  August  PRSS  equals 
$7,846,238.  The  customer  believes  that 
a  $346,238  reduction  is  in  order. 

Comment:  Several  questions  have 
been  raised  with  regard  to  the  issue  of 
working  capital  already  recovered  by 
Western  and  Reclamation. 

Comment:  Several  Contractors  asked 
if  the  working  capital  fund  would  be 
returned  to  the  Contractors  at  the  end  of 
the  contract  period.  They  also  requested 
that  the  $5  million  PRSS  to  CRDF 
adjustment  be  treated  as  part  of  the 
working  capital  balance. 

Response:  Western  will  make 
adjustments  to  the  PRSS  to  ensure  that 
the  sum  of  the  "carry-over  balance  "  and 
"working  capital"  equals  $7.5  million. 
Western  has  always  intended  that  all 
working  capital  would  be  returned  to 
the  BCP  Contractors  and  the  PRSS  has 
been  revised  accordingly. 

While  Western  and  Reclamation  are 
not  in  agreement  with  the  BCP 
Contractors  that  the  S5  miUion  PRSS  to 
CRDF  adjustment  is  part  of  the  working 
capital  balance,  they  are  both  in 
agreement  that  any  monies  left  over  in 
the  Colorado  River  Dam  Fund  at  the  end 
of  the  current  contract  period  will  be 
refunded  to  the  current  BCP 
Contractors.  The  issue  related  to  this 
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adjustment  should  tend  to  resolve  itself 
as  the  lag  between  the  delivery  of  power 
and  subsequent  billing  and  collection 
for  the  power  sale  is  reduced.  The 
adjustment  is  necessary  to  prevent  the 
PRSS  from  applying  revenues  toward 
repayment  which  are  not  available  to 
the  CRDF  as  a  result  of  the  lag  in 
collection.  This  adjustment  is  unrelated 
to  the  working  capital  fund. 

Comment:  A  working  capital 
allowance  is  not  needed  to  operate  the 
project. 

flesponse.  The  February  13.  1992. 
letter  sent  to  Western  and  Reclamation 
by  the  Colorado  River  Commission  of 
Nevada,  on  behalf  of  all  the  BCP 
Contractors  indicated  that  a  working 
capital  fund  of  $7.5  million  should  be 
created.  Western  and  Reclamation 
created  a  mechanism  whereby  this  fund 
would  be  created  through  rates  in  1993 
and  1994.  This  mechanism  was 
modified  by  the  BCP  Contractors. 
Western,  and  Reclamation  and 
incorporated  into  Rate  Order  WAPA-58, 
which  recently  received  approval  from 
F^ERC. 

Engineering  and  Oversight  Committee 

Comment:  Several  Contractors 
maintain  that  it  is  critical  that  the  E&OC 
continue  to  function  and  thrive  and  that 
Western.  Reclamation,  and  the  BCP 
Contractors  continue  to  strengthen  the 
communication  processes  of  the  E&OC 
in  order  to  provide  the  BCP  Contractors 
the  opportunity  and  means  to  provide 
input  to  Western  and  Reclamation  on 
issues  relating  to  BCP. 

Response:  Western  and  Reclamation 
agree  that  the  E&OC  should  continue  to 
function  and  provide  a  meaningful 
com.munication  process  among  the  BCP 
Contractors,  Reclamation  and  Western. 
The  continuation  of  the  E&OC.  along 
with  an  expansion  of  functions  to  be 
undertaken  by  the  E&OC.  is  one  of  the 
issues  being  negotiated  in  the 
Settlement  Agreement  negotiations 
among  the  BCP  Contractors,  Western 
and  Reclamation. 

Comment:  A  Contractor  has  indicated 
that  the  E&OC  could  be  a  forum  to 
discuss  ways  to  handle  Hoover's 
resources  in  a  changing  operating 
environment  and  that  a  real  effort  could 
be  made  towards  developing  principles 
of  a  rate  process  that  are  mutually 
agreeable  to  all  parties. 

Response:  Several  BCP  Contractors 
have  made  statements,  both  at  rate 
torums  and  E&OC  meetings,  that  the 
E&OC  is  not  meant  to  be  a  substitute  for 
the  review  of  data  in  a  rate  process. 
While  Western  and  Reclamation  support 
the  efforts  of  the  E&OC  and  are  willing 
to  work  with  the  BCP  Contractors  to 
improve  the  operation  and  to  lower  the 


costs  of  the  BCP,  they  are  both  in 
agreement  that  the  efforts  of  the  E&OC 
should  be  complementary  and 
supportive  to  the  rate  process,  and  not 
a  part  of  the  rate  process. 

Uprating  Credits 

Comment:  The  proposed  PRSS  does 
not  address  the  credit  carry  forward 
incurred  after  May  19,  1992.  The 
mechanism  for  repaying  such  credit 
carry  forward  should  be  established  and 
expressed  in  the  PRSS.  (In  reference  to 
amount  financed  by  the  APA  bond  issue 
*   *   *)  Western  will  be  paying  interest 
on  the  APA  bond  issue  which  covered 
credit  carry  forward.  It  would  be 
inequitable  to  pay  such  interest  to  APA 
and  not  to  the  other  Schedule  B 
Contractors. 

Response:  The  proposed  PRSS  does 
address  the  credit  carry  forward 
incurred  after  May  19,  1992.  The 
"Group  3"  debt  that  was  created  in 
order  to  pay  "Group  1"  and  "Group  2" 
debt  is  reflected  in  the  Uprating  Credits 
for  FY  1995,  1996,  and  1997.  One  third 
of  this  "Group  3"  debt  will  be  recovered 
in  each  of  the  years  1995,  1996.  and 
1997.  The  "Group  4"  debt,  which  is  the 
amount  of  Uprating  Credits  that  certain 
of  the  Schedule  B  Contractors  cannot 
take  because  their  billed  amount  for 
electric  service  i.«  less  than  their 
Uprating  Credits,  is  reflected  in  the 
armual  Uprating  Credit  amounts.  (The 
amount  of  Uprating  Credits  shown  in 
column  4  of  the  PRSS  is  exactly  equal 
to  the  total  of  all  the  Uprating  Credit 
schedules  submitted  by  the  Schedule  B 
Contractors — which  is  exactly  equal  to 
the  Uprating  Credits  applied  to  power 
bills  plus  monies  retained  by 
Reclamation  to  satisfy  "Group  4"  debt.) 

In  regard  to  the  amount  financed  by 
the  APA  bond  issue,  or  any  other  bond 
issue.  Western  is  bound  by  contract  to 
issue  credits  in  the  amounts  submitted 
by  the  Contractors  for  Uprating  Credits. 
While  it  is  true  that  Western  is  in  effect 
paying  interest  on  cfedit-carry-forward 
debt  for  APA  and  not  for  other  Schedule 
B  Contractors,  the  other  Schedule  B 
Contractors  who  issued  bonds  could  go 
through  the  same  refinancing  process 
that  APA  did  and  obtain  interest  on 
their  carry-forward  debt.  The  Schedule 
B  Contractors  who  did  not  issue  bonds 
could  not  utilize  this  mechanism  to 
obtain  interest  on  their  portion  of  carry- 
forward debt. 

In  order  to  obtain  and  proceed  with  a 
unified  position,  in  regard  to  the 
payment  of  interest  on  credit-carry- 
forward debt,  Western  issued  a  position 
paper  on  December  17. 1993,  which 
proposed  a  methodology  for  pavment  of 
interest  on  credit-carry-forward  debt. 
Once  all  BCP  Contractors  have 


responded.  Western  will  issue  either  a 
final  unified  position  statement  (if  all 
BCP  Contractors  are  in  agreement)  or  a 
summary  of  position  statements  (if  one 
or  more  of  the  BCP  Contractors  are  not 
in  agreement). 

Comment:  Review  and  make 
adjustments  as  appropriate  to  the  future 
uprate  credit  payments. 

Response:  According  to  section  6.5.5 
of  the  BCP  contracts,  by  October  1  of 
each  year,  the  Schedule  B  Contractors 
are  to  provide  Western  and  Reclamation 
with  a  credit  schedule  with  respect  to 
each  billing  period  for  the  remaining 
term  of  the  contract.  The  Uprating 
Credit  payments  utilized  in  the  PRSS 
are  a  summation  of  the  individual 
schedules  sent  to  Western  by  the 
Schedule  B  Contractors  and  are  the 
same  schedules  utilized  by  Western  in 
determining  the  credits  to  apply  to  the 
individual  monthly  power  bills. 

Comment:  Western  should  follow 
through  with  the  establishment  of 
procedures  which  assure  that  the 
detennination  and  application  of 
Uprating  Credits  is  consistent  with  the 
electric  service  contract. 

Response:  Western  believes  that  it  is 
currently  adhering  to  the  provisions  of 
the  electric  service  contracts  in  regard  to 
the  determination  of  Uprating  Credits, 
the  application  of  said  credits,  and  the 
overall  administration  of  the  Uprating 
Credit  program. 

Total  Energy  Sales 

Comment:  What  is  the  rationale  for 
the  increase  from  an  annual  constant  of 
4,062.000  MW'h  to  4,552,000  MWh  for 
tlie  period  1999-2045? 

Response:  The  generation  shown 
during  the  cost  evaluation-  period  is 
based  upon  the  most  current  hydrology 
studies  conducted  in  support  of  the 
PRSS.  The  generation  shown  beyond  the 
cost  evaluation  period  reflects  the 
contract  amount  of  4,527,001  MWh.  The 
generation  level  of  4.552.000  MWh  was 
given  to  Western  in  error. 

Visitor  Facilities 

Comment:  A  recommendation  was 
made  that  Reclamation  develop  and 
implement  plans  to  obtain  additional 
funds  from  sources  other  than  the  BCP 
Contractors. 

Response:  Reclamation  is  continuing 
to  explore  and  evaluate  a  variety  of 
options  which  may  provide  additional 
revenue  that  could  be  used  to  aid  in  the 
repayment  of  the  Visitor  Facilities  costs. 

Comment:  A  recommendation  was 
made  that  the  amount  included  in  the 
estimated  completion  cost  of  the  Visitor 
Facilities  for  anticipated  claims  by  the 
construction  Contractor  be  removed 
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from  the  repayment  obligation  of  the 
BCP  Contractor. 

Response:  Reclamation  instructions 
require  that  the  total  estimated  cost  of 
the  project  be  shown.  This  includes 
such  items  as  anticipated  claims  and 
modifications.  Reclamation's 
Commissioner  has  requested  a  full  audit 
of  the  V'isitor  Facilities  costs.  Once  that 
audit  is  completed.  Western  will 
evaluate  appropriate  changes,  if  any,  to 
those  costs. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Pohcy  Act  of  1969,  42 
U.S.C.  4321  et  seq.;  Council  on 
Environmental  QuaHty  Regulations  (40 
CFRPart  1500-1508);  and  DOE  NEP.A 
Regulations  (10  CFR  part  1021).  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  EIS. 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  PRSS,  comments, 
letters,  memorandums,  and  other 
supporting  material  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates,  is  available  for  public 
review  in  the  Phoenix  Area  Office, 
Western  Area  Power  Administration, 
Office  of  the  Assistant  Area  Manager  for 
Power  Marketing,  615  South  43rd 
Avenue,  Phoenix,  Arizona  89009; 
Western  Area  Power  Administration, 
Division  of  Marketing  and  Rates.  1627 
Cole  Boulevard,  Golden,  Colorado 
80401;  and  Western  Area  Power 
Administration,  Office  of  the  Assistant 
Administrator  for  Washington  Liaison. 
Power  Marketing  Liaison  Office,  Room 
8G-027,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  IX  20585. 

Submission  to  Federal  Energy 
Pegulator>'  Commission 

The  BCP  rates  herein  are  approved 
dnd  placed  into  effect  by  the 
Administrator  of  Western.  An 
informational  copy  will  be  submitted  to 
FERC. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegatetl  to  me  by  the 


Secretary,  I  confirm  and  approve, 
effective  February  1,  1994,  Rate 
Schedule  BCP-F4/2. 

Issued  in  Golden,  CXD,  February  4, 1994. 
William  H.  Clagett, 
Administrator 

Approved  for  Legal  Sufficiency. 
Michael  S.  Hacskaylo, 
General  Counsel. 

Boulder  Canyon  Project;  Schedule  of 
Rates  for  Power  Service 

Effective  (In  accordance  with 
approved  ratesetting  methodology): 
February  1,  1994,  that  being  the  first  day 
of  the  February  1994  billing  period. 

Available:  In  the  marketing  area 
served  by  the  Boulder  Canyon  Project 
(BCP). 

Applicable:  To  power  customers 
served  by  the  BCP  supplied  through  one 
meter  at  one  point  of  delivery,  unless 
otherwise  provided  by  contract. 

Character  and  Conditions  of  Service: 
Alternating  current  at  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rate:  The  base  charge 
capacity  rate  is  $1.07/kW/month  for 
each  kW  of  rated  capacity  to  which  each 
contractor  is  entitled  by  contract  during 
the  billing  period. 

The  base  charge  energy  rate  is  6.31 
mills/kWh  for  each  kWh  measured  or 
scheduled  at  the  point  of  delivery 
during  the  billing  period,  except  for 
purchased  power. 

Lower  Basin  Development  Fund 
Contribution  Charge:  The  Lower  Basin 
Development  Fund  Contribution  Charge 
is  4.5  mills/kWh  for  each  kWh 
measured  or  scheduled  to  an  Arizona 
purchaser  and  2.5  mills/kWh  for  each 
kWh  measured  or  scheduled  to  a 
California  or  Nevada  purchaser,  except 
for  purchased  power. 

Billing  for  Unauthorized  Ch'erruns: 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  ovemm  of  the  contractual 
power  obligations,  such  overruns  shall 
be  billed  at  10  times  the  above  base 
charge  energy  and  capacity  rates.  The 
Lower  Basin  Development  Fund 
Contribution  Charge  shall  be  applied 
also  to  each  kWh  of  overrun. 

Adjustments:  None. 

[FR  Doc.  94-5142  Filed  3-t-94;  8  45  am] 
BILUNG  CODE  MSO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4844-9] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
die  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standard  (NSPS)  for  the  Surface  Coating 
of  Plastic  Parts  for  Business  Machines 
(subpart  TTT)-(EPA  ICR  No.  1093.04; 
OMB  No.  2060-0162).  This  is  a  request 
for  renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  or  operators  of 
facilities  that  surface  coat  plastic  parts 
for  business  machines  must  provide 
EPA  or  the  delegated  State  regulatory 
authority  with  the  following  one-time- 
only  reports;  notification  of  the  date  of 
construction  or  reconstruction, 
notification  of  the  anticipated  and 
actual  dates  of  startup,  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate,  and 
notification  of  the  date  of  the  initial 
performance  test  and  tlie  results  of  this 
test.  Owners  or  operators  are  also 
required  to  submit  compliance  reports 
semiannually;  when  the  source  is  out  of 
compliance  with  the  applicable 
emission  limitations  they  must  report 
quarterly. 

Owners  or  operators  are  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility.  They  must  also 
maintain  records  of  the  results  of«each 
monthly  performance  test. 

The  notifications  and  reports  enable 
EPA  or  the  delegated  State  to  determine 
that  best  demonstrated  technology  is 


10642 


Federal  Retjister  /  Vol.  59,  No    44  /  Monday,  March  7.  1994  /  Notices 


installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burdpn  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  2.3  hours  per 
response  for  reporting  and  84  hours  per 
recordkeeper  annually.  This  estimate 
Kicludes  the  time  needed  to  review 
instructions,  develop  a  recall  plan, 
create  and  gather  data,  and  review  and 
store  the  information. 

Respondents:  Owners  or  operators  of 
facilities  that  coat  plastic  parts  for 
business  machines. 

Estimated  No.  of  Respondents:  323. 

Estimated  No.  of  Responses  per 
Rfspondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  29,444. 

Frequency  of  Collection:  One-time. 
quarterly  and  semiarmually. 

Send  comments  regarding  the  burden 
estimate,  or  an^  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (2136),  401  M  Street,  S\V., 

Washington.  DC  20460. 
and 
Mr.  Chris  VVolz,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW..  Washington.  DC  20503. 

Daied;  February  28,  1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
FRDoc    94-5 152  Filed  3-4-94:  8:45  am] 

BILLING  COOe  e5«0-6(V-F 


[CRL^845-11 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
\-  r.cy  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Papenvork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
f^.-lher  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA.  (2021  260-2740. 
SUPPLEMENTARY  INFORMATION; 


Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standard  (NSPS)  for  Flexible  Vinyl  and 
Urethane  Coating  and  Printing — 
Information  Requirements  (subpart 
FFF)— (EPA  ICR  No.  1157.04:  OMB  No. 
2060-0073).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 

Abstmct:  OwTiers  or  operators  of 
facilities  that  use  flexible  vinyl  and 
urethane  for  coating  and  printing  must 
provide  EPA  or  the  delegated  State 
regulatory  authority  with  the  following 
one-time-only  reports:  notification  of 
the  date  of  construction  or 
reconstruction,  notification  of  the 
anticipated  and  actual  dates  of  startup, 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate,  and  notification 
of  the  date  of  the  initial  performance 
test,  and  the  results  of  this  test. 
Semiannual  reports  of  excess  emissions 
are  also  required. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility.  In  addition  they  must 
keep  records  of  the  continuous 
measurements  of  control  device 
operating  parameters.  Where  a  capture 
system  and  an  incinerator  are  used,  the 
calculated  daily  volume  of  VOC  solvent 
recovered  must  be  recorded.  In  addition, 
where  thermal  incineration  is  used, 
owners  or  operators  must  install, 
calibrate,  and  maintain  temperature 
measurement  devices  downstream  of 
the  e.xhaust  gases;  where  catalytic 
incineration  is  used,  they  must  install. 
calibrate  and  maintain  these  devices 
both  upstream  and  downstream. 

The  notifications  and  reports  enable 
EPA  or  the  delegated  State  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  7  hours  per 
response  for  reporting  and  63  hours  per 
recordkeeper  annually.  This  estimate 
includes  the  time  needed  to  review 
instructions,  develop  a  recall  plan, 
create  and  gather  data,  and  review  and 
store  the  information. 

Respondents:  Owners  or  operators  of 
facilities  that  use  flexible  vinyl  and 
urethane  for  coating  and  printing. 

Estimated  No.  of  Respondents:  8. 

Estimated  No.  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  632. 

Frequency  of  Collection:  One  time  and 
semiannually. 


Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to; 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136).  401  M  Street.  SW.. 
Washington.  DC  20460. 
and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated;  February  28,  1994. 
Paul  Lapsley. 

Diiector.  Regulatory  Management  Division 
[PR  Doc.  94-5153  Filed  3-i-94;  8:45  am) 

BILUNG  COOE  6$6O-50-F 


[FRL^844-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION;  Notice. 

SUMMARY:  In  compliance  with  the 
Papenvork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6,  1994 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandv  Fanner  at 
EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  .\ir  and  Radiation 

Title:  New  Source  Performance 
Standard  (NSPS)  for  Recordkeeping  and 
Reporting  for  Lead  Acid  Battery 
Manufacturing  (subpart  FF)-{EPA  ICR 
No.  1072.04;  OMB  No.  2060-0081).  This 
is  a  reque.st  for  renewal  of  a  currently 
appro\'ed  information  collection. 

Abstract:  Owners  or  operators  of  lead 
acid  batter)'  manufacturing  facilities 
must  provide  EPA  or  the  delegated  State 
regulator)'  authority  with  the  following 
one-time-only  reports:  notification  of 
the  date  of  construction  or 
reconstruction,  notification  of  the 
anticipated  and  actual  dates  of  startup, 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate,  and  notification 
of  the  date  of  the  initial  performance 
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test  and  the  results  of  this  test.  Owners 
or  operators  are  also  required  to 
niaintnin  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative. 

Owners  or  operators  of  affected 
facilities  using  scrubbers  are  required  to 
install,  calibrate,  maintain,  and  operate 
a  monitoring  device  that  measures  and 
records  pressure  drop  across  the 
scrubbing  system.  Ovk-ners  or  operators 
must  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  two  years. 

The  notifications  and  reports  enable 
EPA  or  the  delegated  State  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  42.6  hours  per 
response  for  reporting  and  87.5  hours 
per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  develop  a  recall 
plan,  create  and  gather  data,  and  review 
and  store  the  information. 

Respondents:  The  ouTiers  or  operators 
of  Lead  Acid  Battery  Manufacturing 
faciUties. 

Estimated  No.  of  Respondents:  3. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,540. 

Frequency  of  Collection:  One-time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Elnvironmental 

Protection  Agency,  Information  PoUcy 

Branch  (2136).  401  M  Street.  SW.. 

Washington,  DC  20460. 
and 
Mr.  Chris  Wolz,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street. 

NW.,  Washington,  DC  20503. 

Dated:  February  28,  1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
|FR  Doc.  94-5154  Filed  3-4-94;  8:45  ami 
BILLING  cooe  tS«0-6«y-f 


[FRL-4841-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
.•\gency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C  3501  et  seq).  this  notice 
announces  the  Office  of  -Management 
and  Budget's  (OMB)  responses  to 
Agency  PR.^  clearance  rt'quests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

OVIB  Responses  to  Agency  PR-^ 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0226.10;  Interim  Sewage 
Sludge  Permit  Application  Form:  was 
approved  01/27/94;  OMB  No.  2040- 
0086;  expires  08/31/95. 

EPA  ICR  No.  1001.05;  Polychlorinated 
Biphenyls  (PCB's):  Exclusions, 
Exemptions,  and  use  Authorizations; 
was  approved  01/28/94.  OMB  No.  2070- 
0008,  expires  01/31/97. 

EPA  ICR  No.  1128.04;  Information 
Requirements  for  Secondary  Lead 
Smelters — NSPS  Subpart  L;  was 
approved  0T31/94;  OMB  No.  2060- 
0080;  expires  01/31 '97. 

EPA  ICR  No.  1655.01;  Gasoline 
Detergent  Additives  Rule;  was  approved 
02/03/94;  OMB  No.  2060-0275;  expires 
02/28/97. 

EPA  ICR  No.  1571  04;  General 
Hazardous  Waste  Facility  Standards; 
was  approved  10/20/93;  OMB  No.  2030- 
0120;  expires  10/31/96. 

EPA  ICR  No.  1572.03:  Hazardous 
Waste  Specific  Unit  Requirements  and 
Special  Waste  Processes  and  T\'pes;  was 
approved  10/20/93;  OMB  No.  205O- 
0050:  expires  10/31/96. 

EPA  ICR  No.  1573.04;  Part  B  Permit 
Application,  Permit  Modifications  and 
Special  Permits;  was  approved  10/20/ 
93;  OMB  No.  2050-0009;  expires  10/31/ 
96. 

EPA  ICR  No.  0261.11;  Notification  of 
Hazardous  Waste  Activity;  was 
approved  09/24/93;  OMB  No.  2050- 
0028;  expires  09/30/96. 

OMB  Disapproval 

EPA  ICR  No.  1611.01;  National 
Emissions  Standard  for  Hazardous  Air 
Pollutants  for  Chromium  Electroplating 
and  Anodizing  Operations.  Reporting 
and  Recordkeeping  Requirements;  was 
not  approved  01/28/94. 

OMB  Extension  of  Expiration  Dates 

EPA  ICR  No.  0857.05;  Polychlorinated 
Biphenyls  (PCBS):  Manufacturing. 
Processing,  and  Distribution  in 
Commerce  Exemptions;  expiration  date 
was  extended  to  07/31/94. 

EPA  ICR  No.  0866.03;  Quality 
Assurance  Specifications  and 
Requirements;  expiration  date  was 
e.xtended  to  08/31/94. 


Dated  Februar>'  25,  1994. 
Paul  Lapsley, 

Di.necf  or.  Regulatory  Management  Division 
IFR  Doc.  94-5155  Filed  3-4-94:  845  ami 

BILUNG  COOC  6M&-60-f 

tFRL-4S44-8] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Ln  corapfiance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6.  1994. 
FOR  FURTHER  iNFORIAATtON  COKTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standard  (NSPS)  for  Wool  Fiberglass 
Insulation  Manufacturing  (subpart  PPP) 
Information  Requirements-(EPA  ICR 
No.  1160.04;  OMB  No.  2060-0114).  Thjs 
is  a  request  for  renewal  of  a  currently 
approved  information  collection. 

Abstract:  Owners  or  operators  of 
facilities  that  manufacture  wool 
fiberglass  insulation  must  pro\ide  EPA 
or  the  delegated  State  regulatory 
authority  wth  the  following  one-time- 
only  reports:  notification  of  the  date  of 
construction  or  reconstruction, 
notification  of  the  anticipated  and 
actual  dates  of  startup,  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rale,  and 
notification  of  the  date  of  the  initial 
performance  test  and  the  results  of  this 
test.  Semiannual  reports  of  excess 
emissions  are  also  required. 

Owners  or  operators  are  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility.  They  must  also 
maintain  daily  records  of  the 
continuous  measurements  of  control 
device  operating  parameters.  Where  a 
wet  scrubbing  control  device  is  used, 
the  owner  or  operator  must  measure  the 
gas  pressure  drop  across  each  scrubber 
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and  the  scrubbing  liquid  flow  rate  to 
each  scrubber  at  least  once  every  four 
hours.  Where  a  wet  electrostatic 
precipitator  control  device  is  used,'  the 
owner  or  operator  must  measure  the 
primar}'  and  secondary  current  and 
voltage  in  each  electrical  field  and  the 
inlet  water  flow  rate  at  least  once  every 
four  hours  Records  of  these 
measurements  must  be  kept  at  the 
source  for  a  period  of  2  years. 

The  notifications  and  reports  enable 
EPA  or  the  delegated  State  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  9.2  hours  per 
response  for  reporting  and  62.5  hours 
per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  develop  a  recall 
plan,  create  and  gather  data,  and  review 
and  store  the  information. 

Respondents:  Owners  or  operators  of 
facilities  that  manufacturer  wool 
fiberglass  insulation. 

Estimated  No.  of  Respondents:  46. 

Estimated  No.  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.680. 

Frequency  of  Collection:  One-time 
and  semiannually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agencv,  Information  Policy 

Branch  (2136),  401  M  Street.  SW.. 

Washington,  DC  20460. 
and 
Mr.  Chris  Wolz,  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulator>^  Affairs,  725  17th  Street, 

NW..  Washington.  DC  20503. 

Dated.  Februar>'  25.  1994. 
Paul  Lapsley, 

Dirt'c'.or.  (Regulatory  Management  Division 
|FR  Doc.  94-5151  Filed  3-4-94;  8:45  ami 
BILUNG  CODE  SM0^60-F 


[FRL-4843-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 


abstracted  below  has  been  forwarded  to 

the  Office  of  Management  and  Budget 

(OMB)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden;  where  appropriate,  it 

includes  the  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  April  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  or  to  obtain  a  copv 

of  this  ICR,  contact  Sandy  Farmer  at 

202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Region  VII  Section  114  Request 
for  Date  of  Purchase  Information  for 
New  Source  Performance  Standards 
Subpart  OOO-  Affected  Facilities  (EPA 
ICR  No.  1677.01).  This  is  a  request  for 
review  of  a  new  information  collection. 

Abstract:  Under  the  authority  of 
section  114  of  the  Clean  Air  Act,  EPA 
Region  VII  will  seek  information  from 
approximately  125  Missouri  sources  in 
the  crushed  stone,  refractory  clay. 
Portland  cement,  and  agricultural  lime 
industries.  The  facilities  emit 
particulates  during  the  crushing,  sizing, 
conveying,  and  storing  of  rock 
(nomnetallic  minerals).  EPA  needs 
information  on  the  type  of  facilities 
owned,  date  of  acquisition,  emd  date  of 
any  performance  tests  conducted  for 
facihties  potentially  subject  to  NSPS 
Subpart  OOO.  EPA  will  use  the 
information  to  determine  the 
compliance  status  of  these  sources. 

Burden  Statement:  The  public 
reporting  burden  for  this  one-time 
collection  of  information  is  estimated  to 
range  from  1  to  2.5  hours  per  response 
for  reporting.  This  estimate  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  com.plete 
and  review  the  collection  of 
information. 

Respondents:  Nonmetallic  mineral 
processing  plants  in  Missouri. 

Estimated  No.  of  Respondents:  125. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total'Annual  Burden  on 
Respondents:  312.5  hours. 

Frequency  of  Collection:  Once. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to; 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policv 

Branch  (2136).  401  M  Street.  SW., 

Washington,  DC  20460. 
and 
Mr.  Chris  Wolz,  Office  of  Management 

and  Budget,  Office  of  Information  and 


Regulatory  Affairs,  725  17th  Street. 
NW..  Washington.  DC  20503. 

Dated:  February  28,  1994. 
Paul  Lapsley. 

Dinctor.  Regulatory  Management  Division, 
IFR  Doc.  94-5156  Filed  3-4-94;  8:45  am) 

BILUNQ  CODE  656&-S0-F 


[FRL-4846-3] 

Hawaii:  Adequacy  Detenminatlon  of 
State  Municipal  Solid  Waste  Permit 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  Hawaii 
for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  bv  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  42 
U.S.C.  6945  (c)(1)(B),  requires  States  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  hazardous 
waste  will  complv  with  the  revised 
Federal  MSWLF  Criteria  (40  CFR  part 
258).  Section  4005(c)(1)(C)  of  RCRA,  42 
U.S.C.  6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs. 

Approved  State  permit  progran;s 
provide  interaction  between  the  State 
and  MSWLFs  owners  and  operators 
regarding  site-specific  permit 
conditions.  Only  those  oumers  or 
operators  located  in  States  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  40 
CFR  part  258  to  the  extent  the  State 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Hawaii  applied  for  a  determination  of 
adequacy  under  section  400'5  of  RCRA. 
EPA  reviewed  Hawaii's  application  and 
made  a  tentative  determination  that  all 
portions  of  Hawaii's  MSWLF  permit 
program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  EPA  has  determined  that 
Hawaii's  revised  requirements  are 
adequate  to  ensure  compliance  with  the 
Federal  Criteria. 
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Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  any 
determination  to  approve  a  State's 
MSWLF  program.  EPA  Region  IX  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing 
EPA  Region  IX  or  calling  the  contact 
given  below  within  30  days  of  the  date 
of  publication  of  this  notice,  EPA 
Region  IX  will  hold  a  hearing  on  the 
date  given  below  in  the  "DATES" 
section.  EPA  Region  LX  will  notify  all 
persons  who  express  such  interest  or 
who  submit  comments  on  this  notice  if 
it  decides  to  hold  the  hearing.  In 
addition,  anyone  who  wishes  to  learn 
whether  the  hearing  w-jll  be  held  may 
call  the  person  Usted  in  the 
"CONTACTS"  section.  Representatives 
from  the  Hawaii  Department  of  Health 
will  participate  in  the  pubUc  hearing  on 
this  subject,  if  one  is  held. 
DATES:  All  comments  on  Hawaii's 
application  for  a  determination  of 
adequacy  must  be  received  by  USEPA 
bv  the  close  of  business  on  April  29. 
1994. 

ADDRESSES:  Copies  of  Hawaii's 
application  for  adequacy  determination 
are  available  during  the  hours  of  9  a.m. 
to  4:30  p.m.  at  the  following  addresses 
for  inspection  and  copying:  Hawaii 
Department  of  Health,  Solid  Waste 
Program,  5  Waterfront  Plaza,  suite  250, 
500  Ala  Moana  Blvd  ,  Honolulu,  Hawaii 
96813;  or  USEPA  Region  IX  Library.  75 
Hawthorne  Street,  13th  floor.  San 
Francisco.  California  94105,  telephone 
(415)  744-1510.  Written  comments 
should  be  sent  to  Greg  Wilraore.  mail 
code  H-3-1.  EPA  Region  IX,  75 
Hawlhome  Street.  San  Francisco. 
Cahfomia  941*55. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  California.  94105.  Attn:  Greg 
Wilmore,  mail  code  H-3-1,  phone  (415) 
744-2093. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  42  U.S.C. 
B941-6949(a).  as  amended  by  the 
Hazardous  and  Solid  Wa.ste 
.■\mendments  of  1984  (HSWA),  requires 
States  to  develop  permitting  programs  to 
niisure  that  MSWLFs  comply  with  the 
Federal  Criteria  under  part  258.  Section 
4005  of  RCRA,  42  U.S.C.  6945,  also 
requires  that  ETA  determine  the 
adequacy  of  State  MSWLF  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  faciUtate  this  requirement. 


the  Agency  has  drafted  and  is  in  the 
process  of  proposing  a  State  and  Tribe 
implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve.  State  and 
Tribe  landfill  permit  programs. 

EPA  intends  to  approve  State  MSWLF 
permit  programs  prior  to  the 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  EPA  interprets  the 
statutory  requirements  for  States  to 
develop  "adequate"  permit  programs  to 
impose  several  minimum  standards. 
First,  each  State  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  appro\al 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State  must  also 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA.  42 
U.S.C.  6974(b).  Finally,  the  State  must 
show  that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  ex-pects  States  to 
meet  all  of  the  criteria  for  all  elements 
of  a  MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  In 
addition.  States  may  use  the  draft  STIR 
as  an  aid  in  interpreting  these 
requirements. 

B.  State  of  Hawaii 

On  October  8.  1993.  Hawaii  submitted 
an  application  for  program  adequacy 
determination.  EPA  Region  IX  reviewed 
Hawaii's  application  and  tentatively 
determined  that  all  portions  ensure 
compliance  with  the  revised  Federal 
Criteria.  EPA  proposes  to  fully  approve 
Hawaii's  MSWLF  program.  The  State  of 
Hawaii  has  the  authority  to  enforce  the 
requirements  of  the  Revised  Federal 
MSWLF  Criteria  at  all  MSWLFs  in  the 
State,  and,  according  to  its  apphcation, 
will  have  sufficient  staff  to  carry  out 
compliance  and  monitoring  activities. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  April  29,  1994. 
Copies  of  Hawaii's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  m  the 
"ADDRESS"  section  of  this  notice.  If 
there  is  sufficient  public  interest,  the 
Agency  will  hold  a  pubhc  hearing  on 
April  18,  1994  at  9  a.m.  in  the  Prince 


Kuhio  Federal  Building,  fifth  floor 
conference  room  i5124,  300  Ala  Moana 
Blvd.,  Honolulu.  HI.  For  information  on 
how  to  express  interest  in  a  public 
hearing,  see  the  last  paragraph  of  the 
"SUMMARY"  section. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  pubUc  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determmation  of 
inadequacy  for  Hawaii's  program.  EPA 
will  make  a  final  decision  on  whether 
or  not  to  approve  Hawaii's  program  and 
will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summarj-  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Section  4005(a)  of  RCPA.  42  U.S.C 
6945(a),  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  section 
7002  of  RCRA  to  enforce  the  Federal 
MSWLF  criteria  in  40  CFR  part  258 
independent  of  any  State  enforcement 
program.  As  EPA  explained  in  the 
preamble  to  the  final  MSWLF  criteria. 
EPA  expects  that  any  owner  or  operator 
complying  with  provisions  in  a  State 
program  approved  by  EPA  should  be 
considered  to  be  in  compliance  with  the 
Federal  Criteria.  See  56  FR  50978,  50995 
(October  9. 1991). 

Compliance  With  Executive  Order 
12366 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Elxecutive 
Order  12866. 

Certification  Under  the  Regulatory 
Flex'bility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605;b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
ecmomic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entuies.  This  notice,  therefore,  does  not 
requirp  a  regulatory  flexibility  analysis. 

A  uthority:  This  notiLe  is  issued  under  the 
aiithorit\  of  section  4005  of  the  Solid  Waste 
Disposal  Art,  as  amended,  42  U.S.C.  6945. 

DsteH:  Febniary  24,  1994. 
Nora  McGee, 

Activg  FIfgional  Administrator. 
[FR  Dot.  94-5157  Filed  3-4-94,  845  am) 
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ACTK3N:  Notice  of  final  determination  of 
full  program  adequacy  for  Nevada's 
application. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  42 
U.S.C.  6945(c)(1)(B)  requires  States  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSVVLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSVVLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C),  42  U.S.C. 
6945  (c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs. 

EPA-approved  State/Tribal  permit 
programs  provide  interaction  between 
the  State/Tribe  and  the  owner/operator 
regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  40 
CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
fiexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
Federal  landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Nevada  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCR.\. 
EPA  reviewed  Nevada's  application  and 
issued  for  public  comment  a  tentative 
determination  that  Nevada's  permit 
program  is  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  Based  on  a  thorough  review  of 
Nevada's  municipal  solid  waste  landfill 
program  and  the  fact  that  no  comments 
were  received  from  the  public,  EPA  is 
today  issuing  a  final  determination  that 
Nevada's  program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Nevada  shall  be  effective 
on  March  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
USEPA  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California.  94105.  Attn: 
Ms.  Rebecca  Jamison,  Mailcode  H-3-1, 
telephone  (415)  744-2099. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9.  1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCR.^.  42  U.S.C. 
6941-6949(a),  as  amended  by  the 
Hazardous  and  Solid  Waste 


Amendments  of  1984  (HSWA),  requires 
States  to  develop  permitting  programs  to 
ensure  that  MSWLFs  comply  with  the 
Federal  Criteria  under  part  258.  Section 
4005  of  RCRA,  42  U.S.C.  6945,  also 
requires  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  facilitate  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule  (STIR) 
that  will  provide  procedures  by  which 
EPA  will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  EPA  interprets  the 
statutory  requirements  for  States  or 
Tribes  to  develop  "adequate"  permit 
programs  to  impose  several  minimum 
standards.  First,  each  State/Tribe  must 
have  enforceable  standards  for  new  and 
existing  MSWLFs  that  are  technically 
comparable  to  EPA's  revised  MSWLF 
criteria.  Next,  the  State/Tribe  must  have 
the  authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State/Tribe  must  also  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)(1)  of  RCRA.  Finally,  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
expects  States/Tribes  to  meet  all  of  the 
criteria  for  all  elements  of  a  MSWLF 
program  before  it  gives  full  approval  to 
a  MSWLF  program.  In  addition,  States/ 
Tribes  may  use  the  draft  STIR  as  an  aid 
in  interpreting  these  requirements. 

On  June  24,  1993,  Nevada  submitted 
an  application  for  adequacy 
determination  for  Nevada's  MSWLF 
permit  program.  On  December  30,  1993, 
EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  Nevada's  program.  Further 
background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  69362  (December  30,  1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  EPA  received  no  comments 


nor  a  request  for  a  public  meeting  on 
this  determination. 

The  State  of  Nevada  has  the  authority 
to  enforce  the  requirements  of  their 
municipal  solid  waste  landfill  program 
at  all  MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands. 

B.  Decision 

In  the  tentative  determination,  EPA 
proposed  to  approve  specified  parts  of 
Nevada's  program  for  which  existing 
State  law  was  adequate  to  ensure 
compliance  with  the  Federal  criteria.  At 
that  time,  EPA  also  proposed  to  approve 
all  of  Nevada's  programjf  draft  revised 
requirements  submitted  by  Nevada  were 
adopted  before  EPA's  final 
determination  and  effective  on  or  before 
the  relevant  effective  dates  of  the 
Federal  Criteria.  On  January  27,  1994 
EPA  received  the  final  adopted 
revisions  to  Nevada's  MSWLF  permit 
program.  After  reviewing  these 
revisions,  I  conclude  that  they  are 
identical  to  the  draft  revision  and  that 
Nevada's  application  for  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Nevada  is 
granted  a  determination  of  adequacy  for 
all  portions  of  its  municipal  solid  waste 
permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA^expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9,  1991). 

Today's  action  takes  effect  on  March 
1,  1994.  EPA  believes  it  has  good  cause 
under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obUgations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 
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Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  US.C. 
605(b),  I  hereby  certif\'  that  this 
approval  vi'ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  5>olid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6945. 

Dated:  February  17,  1994. 
John  Wise. 

Acting  Regional  Administrator. 
:FR  Doc.  94-5150  Filed  3-4-94;  8:45  am) 

BILLIMG  CODE  SS60-60-F 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  94-04] 

Cancellation  of  Tariffs  for  Failure  To 
Comply  With  Automated  Tariff  Filing 
and  Information  System  ("ATFI")  Filing 
Requirements;  Order  To  Show  Cause 

Section  8  of  the  Shipping  Act  of  1984 
("1984  Act"),  46  U.S.C.  app.  1707, 
requires  the  filing  of  tariffs  with  the 
Federal  Maritime  Commission 
("Commission")  by  common  carriers  by 
water  and  conferences  in  the  foreign 
commerce  of  the  United  States  showing 
all  rates,  charges,  classifications,  rules 
and  practices.  Section  8  of  the  1984  Act 
further  provides  that  the  Commission 
may  by  regulation  prescribe  the  form 
and  manner  in  which  tariffs  shall  be 
filed.  Section  17  of  the  1984  Act.  id. 
app.  1716.  authorizes  the  Commission 
to  prescribe  rules  and  regulations 
necessary  to  carry  out  the  1984  Act. 

The  Commission  instituted  Docket 
No.  90-23,  Automated  Tariff  Filing  and 
Information  System  ("ATFI"),  to 
establish  regulations  governing  the 
conversion  of  tariff  filing  to  an 
electronic  system.  Proposed  Rules  were 
issued  on  September  9,  1991  (56  FR 
46,044)  and  Interim  Rules  were  issued 
on  August  12,  1992  (57  FR  36,248)  and 
January  4.  1993  (58  FR  25).  The  rules 
issued  in  Docket  No.  90-23  are  codified 
in  46  CFR  Part  514.  This  new  part 
modifies  and  combines  all  non-obsolete 
tariff  regulations  of  46  CFR  Parts  515. 
550,  580  and  581,  and  establishes 


regulations  to  facilitate  and  implement 
the  conversion  of  tariffs  to  ATFI.i 

On  December  17,  1992,  the 
Commission  issued  Supplemental 
Report  No.  3  and  Notice  ("Supplemental 
Report  No.  3")  (57  FR  59,999)  in  Docket 
No.  90-23.  Supplemental  Report  No.  3 
prescribed  the  schedule  by  which 
entities  serving  specific  trades  must 
convert  tariff  data  into  ATFI,  and 
defined  the  geographic  areas  subject  to 
each  ATFI  filing  time  frame 
("window").  It  also  provided  that  tariffs 
which  are  not  filed  in  ATFI  by  the  close 
of  the  apphcable  filing  window  are 
subject  to  cancellation  by  order  of  the 
Commission  in  a  show-cause 
proceeding,  unless  temporarily 
exempted. 

In  Januarv',  1993,  the  Commission's 
Bureau  of  Tariffs.  Certification  and 
Licensing  ("BTCL")  mailed  Information 
Bulletin  No.  IB  4-93  to  over  4.000  firms. 
This  Bulletin  included  the  schedule  of 
filing  windows  and  a  statement 
regarding  cancellation  of  unconverted 
tariffs  by  show-cause  order. 
Supplemental  Report  No.  4  in  Docket 
No.  90-23.  issued  in  May  1993,  again 
advised  the  public  of  the  filing  schedule 
and  that  failure  to  file  in  ATFI  would 
subject  entities  to  a  proceeding  for  the 
cancellation  of  tariffs. 

The  first  filing  window  closed  on  June 
4,  1993.  On  September  28.  1993,  carriers 
failing  to  register  for  and  file  their 
Worldwide,  Asian  and  South  Pacific 
scope  tariffs  in  ATFI  or  file  a  petition  for 
temporary  extension  of  the  filing 
deadline  were  subject  to  an  Order  to 
Show  Cause  in  Docket  No.  93-19, 
Cancellation  of  Tariffs  for  Failure  to 
Comply  with  Automated  Tariff  Filing 
and  Information  System  (ATFI)  Filing 
Requirements  (58  FR  50550).  By  Order 
issued  January  12,  1994  (59  FR  1737). 
the  applicable  paper  tariffs  or  portions 
of  tariffs  of  67  of  these  carriers  were 
cancelled. 

The  228  carriers  listed  on 
Attaehement  A  to  this  Order  had 
registered  in  ATFI  and/or  had  obtained 
a  temporary  extension  of  the  ATFI 
window  until  September  7,  1993. 
However,  the  carriers  have  not,  to  date, 
filed  an  ATFI  tariff 

Now  Therefore,  It  Is  Ordered  that 
pursuant  to  section  11  of  the  1984  Act. 
46  U.S.C.  1710,  the  entities  listed  in  the 
Attachment  to  this  Order  are  directed  to 
show  cause,  within  45  days  after  the 
publication  of  this  Order  in  the  Federal 
Register,  why  the  Commission  should 
not  cancel  their  tariffs  or  portions  of 


■Section  (b)(1)  of  Public  Law  102-582  requires  all 
tariffs  and  essential  terms  of  service  contracts  to  be 
filed  electronically  with  the  Commission.  106  Stat. 
4900.4910-11. 


tariffs  currently  on  file  v^ith  the 
Commission  with  Worldwide,  Asian 
and  South  Pacific  scop>e  for  failure  to 
conform  to  the  requirements  of  section 
8  of  the  1984  Act,  46  CFR  part  514.  and 
Supplemental  Reports  Nos.  2.  3,  and  4 
issued  in  Docket  No.  90-23; 

/( Is  Further  Ordered.  That  a  copy  of 
this  Order  be  sent  by  certified  mail  to 
the  last  known  address  of  the  entities 
hsted  in  the  Attachment; 

It  Is  Further  Ordered,  That  this  Order 
be  published  in  the  Federal  Register 

By  the  Commission. 
Joseph  C.  Polking, 
Secretanr 

Attachment  A 

A.  Burghart  Shipping  Co.,  Inc. 

.AW.  Fenton  Company.  Inc..  The 

AA  Forwarding,  Inc. 

Africa  Mid-East  Line 

African  Atlantic  Steamship  Limited 

AFS  Freight  Management  (HK)  Ltd. 

Air  7  Seas  Transport  Logistics,  Inc. 

Air  Sea  Worldwide  Logistics  Ltd. 

Alaska  Cargo  Transport.  Inc. 

Alliance  Shippers.  Inc. 

Allied  Pickfords  U.S.A..  Inc. 

Almar  Internationa)  Forwarders.  Inc. 

Amana  Express  International.  Inc. 

American  Cargo  International.  Inc. 

American  Elxhibition  Services  International, 

Inc. 
American  Freight  Lines  International,  Inc. 
American  International  Forwarding.  Inc. 
American  Ocean  Freight  Services.  Inc. 
American  Orient  Forwarding  Company 
American  Overseas  Air  Freight,  Inc. 
Aries  International.  Inc. 
Armen  Cargo  Services.  Inc. 
Arrowpac.  Inc. 
ASG  Forwarding.  Inc. 
Assurance  International  Forwarder.  Inc. 
Atlas  Freight  Consolidators,  Inc. 
Auto  Shipping  International,  Inc. 
Bangladesh  Shipping  Corporation 
Benelux  Maritime  Agencies  N.V. 
Berry  International,  Inc. 
Blue  Eagle  Consolidation  Services  GMBH 
Blue  Star  Pace  Ltd. 
Boss  International.  Inc. 
Brisley  Transport.  Ltd. 
Bronson  and  Sandy.  Inc. 
C.V.S.  Enterprises.  Inc. 
Canal  Barge  Company.  Inc. 
Cargo  Shippers  International.  Inc. 
Cargo  Transport.  Inc. 
CDM  International 
Certain  Shipping  Limited 
Chavez  Bogdanski  Cincinello  Infemalional. 

Inc. 
Chesapeake  Bay  Shipping  and  Warehousing. 

Inc. 
China  National  Chartering  Corporation 
China  Resources  Transportation  &  Godown 

Co.  Ltd. 
Choice  Transportation  Services,  Inc. 
Chu  Kong  Shipping  Co.,  Ltd. 
Cizzon  International,  Inc. 
CL  Consolidators  Services  Ltd. 
Combi  Maritime  Corporation 
Con-Carriers  Ltd. 
Con-Trand  Services.  Inc. 
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Container  Services  Intomational,  Inc. 

Conti  Line.  Inc. 

Corporate  World  Relocation  International, 

Inc. 
Cross  Ocean  International.  Inc. 
CVVI  Container  Line.  Inc. 
DC.  Worldwide  Transport  Co..  Inc. 
D.l  F.  Inc. 

DaiiLhi  Chuco  Kiscn  Kaisha 
Dal  Farra  Company.  Inc 
Dallas  Shipping  Corporation 
Damco  Maritime  Corp. 
Dan  mar  Lines.  Ltd 
Darrell  I.  Sekin  &  Co. 
Dragon  Shipping  Limited 
Dyna  Transport.  Inc. 
Dynamic  Freight  Ser\'ices  Ltd. 
Eilerman  Lines  Pic 
Equipment  Interchange  Discussion 

Agreement 
Ever  Strong  Services  Ltd. 
Everbest  Container  Line.  Inc. 
Exacta  International 
Exbo  Shipping  Company 
Exx-Ortz  International.  Inc. 
F.A  R.  Freight  Services,  Inc. 
Famous  Freight  Forwarding  (S)  Pte  Ltd. 
Far  East  Enterprising  Co.  (H.K.)  Ltd. 
FnstCar^oUS.  (LA).  Inc 
FFS  Freight  International.  Inc. 
Fisher  Transport.  Inc. 
Flamingo  International.  Inc. 
Formosa  Container  Line.  Inc. 
Fortun^:'  Network  Ltd. 
Freight-Trans  International  Ca,  Ltd. 
Calaxy  Freight  Service  Ltd. 
Camma  Freight  Forwarding,  Inc. 
Cleographical  Freis<ht  Services.  Inc 
(ilobal  Logistics.  Inc. 

Cfolden  Fortune  Shipping  Company  Limited 
drace  Navigation,  Inc. 
Crand  Express  International.  Inc. 
H  Abl)e  International,  Inc. 
H.T.  Cargo  Incorporated 
Hohenstein  &  Company,  Inc 
Hua-Hsin  USA  Inc. 
I  F.S.  Lines,  Inc. 

Independent  Cargo  E.xpress.  Inc. 
Industrial  Maritime  Carriers,  Inc. 
Innovative  Freighting.  Inc. 
Inter-Shipping  Chartering  Co. 
Interconex.  Inc 
Intermodal  Systems  Limited 
International  Link  Service  Inc 
Intersped  System>  Inc. 
Islands  liiternatioaal  Consolidators,  Inc 
ISS  Express  Lines  Inc. 
ITL  Shipping  Co.,  Inc.  •» 

K'.  International 
1-M.ir  Overseas  Transport,  Inc. 
lagremar  Marine.  Inc. 
lagro  Customs  Brokers  &  International  Freight 

Forwarders,  Inc. 
lardine  Transport  .Services  (China)  Ltd. 
|ohn  Cassidy  &  Sons,  Inc. 
lose  G.  Flores,  Inc. 
Kamden  International  Shipping,  Inc. 
Kevmost  International,  Inc. 
Kohsho  USA.  Inc. 
Kyowa  Shipping  Co..  Ltd. 
Leader  Freight  System  Inc 
Liberty  Pacific  Searoad  Pty  Ltd. 
Liberty  Shipping  International  Inc. 
Logistics  International  Management  Services, 

Ltd. 
l.ynden  Air  Freight,  Inc 


Magellan's  Navigator.  Inc. 

Mainfreight  International  Limited 

Makoto  Overseas  Services  Co..  Ltd. 

Market  Pioneer  International.  Corp. 

Matlack  International.  Inc 

Matrix  Consolidators  Inc. 

Max  Gruenhut  Gmbh 

Mayflower  Transit.  Inc. 

MCC  (Mercantile  Europe)  S.A. 

MCC-Mercantile  Europe  Ltd. 

Meisner  Enterprises.  Inc. 

Mercantile  Singapore  Pte.  Ltd. 

Mercator  Shipping  Ltd. 

Meridian  Worldwide  Forwarding 

Metzger  Und  Richner  Transport  Ag. 

Miami  Worldwide  Forwarders.  Inc. 

Montgomery  Tank  Lines,  Inc. 

Multi-Modal  International,  Inc. 

Naigai  Nitto  America  Inc 

Navix  Azuma  Container  Service  Co..  Ltd. 

Nowp)ort  Ocean  Consolidator  Inc. 

Nexus  International  Express,  Inc 

NJR  Consolidators.  Inc 

Norton  Line  Inc.  The 

Norvanco  International,  Inc. 

Novo  Express  International.  Inc. 

Novocargo  LfSA,  Inc. 

Ocean  Links  IntL  USA  Inc. 

Oceans  Development  Corporation 

OCI  Ocean  Services,  Inc. 

Overbruck  International  Inc. 

Pacific  Champion  Service  Corp. 

Pacific  Forum  Line  (NZ)  Limited 

Pacific  Ocean  Elxpress.  Inc. 

Pan  Ocean  Shipping  Company.  Ltd. 

Pangaea  Enterprises 

Phoenix  Shipping  1986,  Inc. 

Phoenix  U.S.A.,  Inc. 

Poler  International  Travel  and  Cargo  Agency. 

Inc. 
Pro-Speed  Shipping,  Inc 
Prof.  Technology  International,  Inc 
Profit  Cargo  Service  Co.,  Ltd. 
Pyramid  Shipping  Inc. 
Rail  Van,  Inc. 

Refrigerated  Container  Carriers  Pty,  Ltd. 
Rose  International  Inc 
Ross  Freight  Company.  Inc. 
Rusflot  Shipping  Line  N.V. 
Saga  Transport  (USA)  Inc. 
Sagawa  World  Express,  Inc 
Sam  Young  Sunpak  Inc. 
Samson  Transport  Company  A/S 
Samson  Transp>ort  Company.  Inc. 
Sanwa  Line  Inc. 
Sargent.  Kenneth  E. 
SBA  Consolidators.  Inc. 
Sea  Cargo  International  Inc. 
Sea  Traders  Line,  Inc. 
Sea  World  Services  Inc. 
Sea- Link  Corporation 
Seaborne  Lines,  Inc. 
Seajet  Express  (USA),  Inc. 
Selship  International  LTD. 
Sentry  Household  Shipping,  Inc. 
Seven  Cs  Transport  Inc. 
Shipping  Services  Company.  Inc. 
Sky  Marine  International.  Inc. 
Spiosna  Plovba  P.O. 
Steve  Zamarripa.  Inc. 
Strand  Freight  System  Inc. 
Supertrans  International.  Inc. 
T  M  C  Line 

TOY  International  Freight  Services.  Inc. 
Thai  Maritime  Navigation  Co.  Ltd. 
Tyhssen  Haniel  Logistic  Cmbh 


TKM  Overseas  TransjMrt  Inc. 

Top  Harbour  Limited 

Top  Harbour  Shipping  Ltd. 

Trade  Air.  Inc. 

Tradevvind  Connections.  Inc. 

Trans-Freight  Inc. 

Translink  Pacific  Shipping  Limited 

Transpacific  Tech  Ltd. 

Trinity  Liner  Agencies  Ltd. 

Trust  Forwarder  &  Consolidator.  Inc. 

U.C.S.  Group  Inc. 

U.C.T  International.  Inc. 

U.S.  Consolidators  International  Corp. 

UAL  Universal  Africa  (USA)  Lines  N.V. 

(N.A.) 
Union  Star  Line 

Unitainer  System  Forwarder  Inc. 
United  .■Asiatic  Co..  Ltd. 
United  Shippi.ng  .Agency,  Inc. 
United  Transport  Tankcontainer,  Inc. 
United  Van  Lines.  Inc. 
Unilrans,  Inc. 

Velvet  Marine  Contractors.  Inc. 
VEN-American  Carriers.  Ltd. 
VTG  Vereinigte  Tanklager  Und 

Transportmittel  Gmbh  GB  Tankcontainer 
Wing  Lee  Shipping  Co. 
World  Class  Freight.  Inc. 
World  Express  Shipping,  Transportation  and 

Forwarding  .Services.  Inc. 
Zonn  .Agency 

|FR  Doc,  94-5093  Filod  3-4-94;  8:45  amj 
BILLING  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Smoke-Free  Workplace 

AGENCY:  Office  of  the  Assistant 

Secpftnry  for  Health  HHSD. 

ACTION:  Notice. 

Tobacco  smoking  has  long  been 
recognized  as  a  major  cau.se  of  death 
and  disease.  The  Surgeon  General  has 
concluded  that  tobacco  use  causes 
cancer  and  is  an  important  risk  factor 
for  heart  disea.se.  Tobacco  smoking  is 
estimated  to  be  responsible  for  in  exces.s 
of  400.000  deaths  per  year  in  the  United 
States 

Exposure  to  Environmental  Tobacco 
Smoke — commonly  knowTi  as  second- 
hand smoke — also  poses  a  serious 
health  risk.  The  Government  has 
concluded  that  exposure  to 
environmental  tobacco  smoke  is 
rosponsibile  for  approximately  3.000 
lung  cancer  deaths  each  year  in 
nonsmoking  adults  and  impairs  the 
respiratory  health  of  hundreds  of 
thousands  of  children  anci  adults. 

A  report  issued  by  the  Surgeon 
General  in  1968  states  that  nicotine,  the 
active  drug  in  tobacco,  is  a  toxic  and 
addictive  substance.  Environmental 
tobacco  smoke  is  potentially  toxic  ^o 
those  persons  who  are  expo.sed  to  it.  in 
view  of  these  facts,  the  Department  of 
Health  and  Human  Services  has 
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implemented  a  smoke-free  workplace 
policy  for  all  of  its  employees. 

It  is  the  mission  of  the  Public  Health 
Service  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people.  PHS  fulfills  this 
mission  in  part  by  acting  to  prevent  and 
control  the  abuse  of  dangerous  and 
addictive  substances  (alcohol  and  drugs) 
and  by  coordinating  with  States,  local 
governments  and  other  Federal  agencies 
to  protect  the  pubhc  from  exposure  to 
toxic  substances.  PHS  also  provides 
national  leadership  for  the  prevention 
and  control  of  environmentally  related 
health  problems.  Therefore,  while  PHS 
recognizes  that  many  organizations  are 
already  providing  a  smoke-free 
environment,  PHS  beheves  that  it  is 
crucially  important  to  the  health  of  the 
nation  to  widen  the  smoke- free 
workplace  practice. 

It  is  the  policy  of  PHS  to  strongly 
encourage  all  recipients  of  PHS  grants  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  tobacco 
products.  It  is  also  the  pohcy  of  PHS  to 
encourage  those  recipients  which 
already  have  a  smoke- free  workplace 
and  promote  the  non-use  of  tobacco 
products  to  continue  such  practices. 

Consistent  with  the  usage  in  HHS 
General  Administration  Manual  Chapter 
1-60,  dated  August  25,  1987,  and  a 
memorandum  from  the  Assistant 
Secretary  for  Health,  dated  February  17, 
1988,  PHS  defines  the  term  "smoke-free 
workplace"  to  mean  office  space 
(including  private  offices  and  other 
work  space),  laboratory  space,  patient 
clinical  areas,  conference  or  meeting 
rooms,  corridors,  stairways,  lobbies,  rest 
rooms,  cafeterias,  and  other  public 
space. 

In  order  to  assess  the  extent  to  which 
organizations  are  already  providing  a 
smoke-free  environment,  the  Public 
Health  Service  is  interested  in 
ascertaining  the  extent  to  which  PHS 
grantee  organizations  currently  provide 
a  smoke- free  workplace.  New  and 
competing  continuation  grant 
applications  will  be  modified  to  request 
information  on  whether  or  not  applicant 
organizations  currently  provide  a 
smoke-free  workplace  and/or  promote 
the  non-use  of  tobacco  products. 

Dated:  February  8, 1994. 
Philip  R.  Lee,  M.D., 

Assistant  Secretary  for  Health. 

(PR  Doc.  94-5107  Filed  3-4-94;  8;45  am] 

BILUNG  CODE  4180-17-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  aimounces  the  following 
committee  meeting. 

Name:  Board  of  Scientific  Counselors, 
ATSDR. 

Times  and  Dates:  8;30  a.m.-5:30  p.m., 
April  14,  1994.  8:30  a.m.-3:30  p.m.,  April  15, 
1994. 

Place:  The  VVestin  Peachtree  Plaza  Hotel, 
Confederate  Room.  Peachtree  at  International 
Boulevard,  Atlanta,  Georjiia  30343. 

Status:  The  entire  meeting  will  be  open  to 
the  public. 

Purpose:  TTie  Board  of  Scientific 
Counselors,  ATSDR.  advises  the 
Administrator,  ATSDR.  on  ATSDR  program.s 
to  ensure  scientific  quality,  timeliness, 
utility,  and  dissemination  of  resuhs. 
Specifically,  the  Board  advises  on  the 
adequacy  of  the  science  in  ATSDR-supp)orted 
research,  emerging  problems  that  require 
scientific  investigation,  accuracy  and 
currency  of  the  science  in  ATSDR  reports, 
and  program  areas  to  emphasize  and/or  to  de- 
emphasize. 

Agenda:  The  agenda  will  include  an 
update  on  Superfund  reauthorization  and 
will  also  focus  on  other  issues  of  concern  to 
ATSDR,  including  an  overview  of  risk 
assessment  in  public  health  practice;  the 
science  base  for  ATSDR  Minimal  Risk  Levels. 
Environmental  Media  Evaluation  Guides,  and 
Significant  Human  Exposure  Levels;  an 
overview  of  ATSDR  Health  Assessments  and 
discussion  on  whether  they  should  be  more 
risk  based;  criteria  for  evacuation  of 
communities;  and  the  role  and  expectations 
of  the  ATSDR  Board  of  Scientific  Counselors. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Charles  Xintaras.  Sc.D..  Executive  Secretary, 
Board  of  Scientific  Counselors,  ATSDR, 
Mailstop  E-28. 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333.  telephone  404/639- 
0708. 

Dated:  February  28, 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
[FR  Doc.  94-5112  Filed  3^-94;  8:45  am) 

BILUNG  CODE  41S3-70-M 


Centers  for  Disease  Control  and 
Prevention 

Method  Development  for  Airborne 
Mycobacterium  Tut>erculosis;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Method  Development  for  Airborne 
Mycobacterium  Tuberculosis. 

Time  and  Date:  1  p.m.-5  p.m.,  March  29, 
1994. 

Place:  Alice  Hamilton  Laboratory, 
Conference  Room  C,  NIOSH.  CDC,'5555 
Ridge  Avenue,  Qncinnati,  Ohio  45213. 

Status:  Of>en  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  is  to  conduct  an 
open  meeting  for  a  peer  review  of  a  NIOSH 
project  entitled  "Method  Development  For 
Airborne  Mycobiacterium  Tuberculosis."  This 
project  concerns  the  investigation  of 
proposed  sampling  and  analytical 
methodology  for  monitoring  expwsure  to 
airborne  Mycobacterium  tuberculosis,  using 
molecular  biology  analytical  techniques. 
Vievkfpoints  and  suggestions  from  industry, 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Millie  P.  Schafer,  Ph.D.,  NIOSH,  CDC,  4676 
Columbia  Parkway,  Mailstop  R7,  Cincinnati, 
Ohio  45226,  telephone  513/841-4362. 

Dated:  February  28. 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
IFR  Doc.  94-5113  Filed  3-4-94;  8  45  am] 

BILUNG  CODE  41ft3-1»-M 


Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  simimarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Joint  Meeting  of  the  Antiviral  Drugs 
and  Nonprescription  Drugs  Advisory 
Committees 

Date,  time,  and  place.  May  19,  1994, 
3:30  p.m.,  conference  rms.  D  and  E. 
Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  3:30  p.m.  to  4:30 
p.m.,  imless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  4:30  p.m.  to  6  p.m.;  Lee  L. 
Zwanziger,  Mae  Brooks,  or  Valerie 
Mealy,  Center  for  Drug  Evaluation  ana 
Research  (HFD-9),  Food  and  Drug 


:nfi50 
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.administration.  5600  Fishers  Lane, 
RockviUe.  MD  20857,  301^W3^695. 

General  function  of  the  committees. 
The  Antiviral  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  dnig  products  for 
u-se  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS). 
.MDS-related  complex  [ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections.  The  Nonpreschption  Dnigs 
Advisory  Committee  reviews  and 
evaluates  available  data  concerning  the 
safety  and  effectiveness  of  over-the- 
counter  (nonprescription)  huraim  drug 
products  for  use  in  the  treatment  of  a 
broad  spectrum  of  human  symptoms 
and  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
vvTiting,  on  issues  pending  before  the 
committees.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  9.  1994.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  appro.xiniate  time 
required  to  make  their  comments..  Those 
persons  or  groups  presenting  views  on 
this  topic  at  the  public  hearing  before 
the  Commissioner  of  Food  and  Drugs, 
earlier  the  same  day,  need  not  make  a 
second  presentation  because  views 
presented  in  the  earlier  meeting  \\'ill  be 
taken  into  consideration  in  tliis  joint 
advisory  committee  meeting. 

Open  committee  discussion.  The 
committees  will  discuss  jointly  the 
issues  and  concerns  relating  to  over-the- 
counter  availability  of  acyclovir  for  the 
treatment  of  recurrent  genital  herpes. 
taking  into  consideration  the  views 
expressed  at  the  public  hearing 
scheduled  earlier  the  same  day.  (See  a 
notice  of  public  hearing  on  the  proposed 
switch  of  acyclovir  from  prescription  to 
over-the  counter  status  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
iliscussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberatiorL  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 


the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hoiir 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  pubhc  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  pohcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meetingjocation  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 


requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  March  1,  1994. 
Jane  E.  Henney, 

Dep  u  ty  Co  mm  issionerfor  Opera  tions . 
IFR  Doc.  94-5129  Filed  3-2-94;  2:55  pm] 

BILLIWG  CODE  4H0-01-F 

(Docket  No.  94N-0006] 

Proposed  Switch  of  Acyclovir  from 
Prescription  to  Over-the-Counter 
Status;  Public  Hearing 

AGENCY:  Food  and  Drug  .administration, 

HHS. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD.^)  is  announcing  a 
public  hearing  regarding  the  proposed 
over-the-counter  (OTC)  availability  of 
orally  administered  acyclovir.  The 
purpose  of  the  hearing  is  to  solicit 
information  from,  and  the  views  of, 
interested  persons,  including  scientists, 
professional  groups,  and  consumers,  on 
the  issues  and  concerns  relating  to  the 
proposed  OTC  availabihty  of  acyclovir 
for  the  acute  and  suppressive 
management  of  recurrent  genital  herpes. 
DATES:  The  public  hearing  will  be  held 
on  Thursday.  May  19. 1994.  from  8  a.m. 
to  3  p.m.  Submit  written  notices  of 
participation  and  comments  by  April 
29.  1994.  Written  comments  will  be 
accepted  until  June  20.  1994. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Parklawn  Bldg.,  conference 
rms.  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Submit  written 
notices  of  participation  and  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drag 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  docket  number  94N- 
0006.  Transcripts  of  the  hearing  will  be 
available  for  review  at  the  Dockets 
Management  Branch  (address  above). 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger,  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301^43- 
4f.95. 
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I.  Background 

SUPPLEMENTARY  INFORMATION:  Acyclovir 
is  a  synthetic  purine  nucleoside 
analogue  with  in  vitro  inhibitory 
activity  against  herpes  simplex  viruses  1 
and  2  and  varicella  zoster  vims.  An  oral 
formulation  of  acyclovir  was  approved 
in  1985  with  initial  indications  for  the 
treatment  of  first  episode  and  recurrent 
genital  herpes.  Since  1985.  FDA  has  also 
approved  the  oral  formulation  of 
acyclovir  for  the  treatment  of  herpes 
zoster  and  chickenpox,  and  for  the 
suppression  of  recurrent  genital  herpes. 

Burroughs-Wellcome  has  discussed 
publicly  its  intention  to  seek  approval 
for  a  supplemental  new  drug 
application  (NDA)  to  switch  acyclovir 
from  prescription  to  OTC  status  (e.g.,  at 
the  July  1993  International  Herpesvirus 
Workshop).  Burroughs-Wellcome  has 
also  discussed  publicly  that  this 
application  is  currently  under  review  at 
FDA  (e.g..  at  Lhe  October  1993 
Interscience  Conference  on 
Antimicrobial  Agents  and 
Chemotherapy). 

The  proposed  switch  would  applv 
only  to  200-milhgram  capsules  with 
proposed  indications  for  tlie  acute  and 
suppressive  management  of  recurrent 
genital  herpes.  If  the  supplemental  NDA 
is  approved,  acyclovir  would  be  the  first 
systeraically  administered  antimicrobial 
agent  available  without  prescription  in 
the  United  States,  and  it  would  also  be 
the  first  OTC  product  for  the  treatment 
of  a  sexually  transmitted  disease. 

II.  Scope  of  the  Hearing 

In  light  of  the  many  complex 
scientific  and  pubUc  health  issues 
raised  by  this  application,  FDA  is 
sohciting  broad  pubhc  participation  and 
comment  on  the  potential  merits  and 
disadvantages  of  this  proposed  switch. 
The  agency  encourages  investigators 
with  information  relevant  to  this  switch, 
as  well  as  other  interested  persons,  to 
respond  to  this  notice.  Examples  of 
issues  that  are  of  interest  to  the  agency 
include  the  following:  (1 )  The 
implications  of  unrestricted  availability 
of  acyclovir  for  the  transmission  and 
asvTmptomatic  shedding  of  herpes 
simplex  virus;  (2)  the  incidence  and 
clinical  significance  of  acyclovir- 
resistant  herpes  simplex  virus;  (3)  the 
ability  of  patients  to  self-diagnose 
genital  herpes  (i.e.,  without  consultation 
with  a  physician);  (4)  the  potential  for 
misuse  for  unapproved  OTC  indications 
(such  as  for  chickenpox,  shingles,  and 
other  viral  illnesses);  (5)  the  potential 
for  adverse  effects  on  the  fetus;  and  (6) 
general  issues  of  safety  (and  the 
incidence  of  adverse  drug  events) 
during  widespread,  imrestricted  use.  In 


addition,  FDA  is  actively  seeking  the 
views  of  professional  and  consumer 
groups  regarding  the  implications  ef  this 
application  for  their  constituent 
populations. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  a  joint 
meeting  of  the  Antiviral  and  the 
Nonprescription  Drugs  Advisory 
Committees  under  21  CFR  part  14.  This 
meeting  will  allow  FDA  to  receive 
comments  from  the  advisor^'  committee 
members  as  well  as  the  general  public. 
Those  persons  or  groups  presenting 
views  at  the  public  hearing  before  the 
Commissioner  need  not  make  a  second 
presentation  at  the  advisory  committee 
meeting,  because  views  presented  in  the 
earlier  hearing  will  be  taJten  into 
consideration  in  the  joint  advisory 
committee  meeting. 

III.  Notice  of  Hearing  Under  21  CFR 
Partis 

The  Commissioner  of  Food  and  Drugs 
is  annoimcing  that  the  public  hearing 
will  be  held  in  accordance  with  21  CFR 
part  15.  The  presiding  officer  will  be  the 
Commissioner  of  Food  and  Drugs  or  his 
designee.  The  presiding  officer  will  be 
accompanied  by  a  panel  of  Public 
Health  Service  employees  with  the 
relevant  expertise. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  written 
notice  of  participation  with  the  Dockets 
Management  Branch  (address  above) 
prior  to  April  29, 1994.  To  ensure  timely 
handling,  any  outer  envelope  should  be 
clearly  marked  with  the  docket  number 
94N-6o06  and  the  statement  "Acyclovir 
Hearing."  Groups  should  submit  two 
copies.  The  notice  of  participation 
should  contain  the  person's  name, 
address,  telephone  number,  affiliation  if 
any,  brief  summary  of  the  presentation, 
and  approximate  amount  of  time 
requested  for  the  presentation.  The 
agency  requests  that  interested  persons 
and  groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
FDA  will  allocate  the  time  available  for 
the  hearing  among  the  persons  who  file 
notices  of  participation  as  described 
above.  If  time  permits.  FDA  may  allow 
interested  persons  attending  the  hearing 
who  did  not  submit  a  written  notice  of 
participation,  in  advance,  to  make  an 
oral  presentation  at  the  conclusion  of 
tlie  hearing. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information.  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  telephone  of  the  time  allotted  to  the 
person  and  the  approximate  time  the 
person's  oral  presentation  is  scheduled 
to  begin.  The  hearing  schedule  will  be 


available  at  the  hearing.  After  the 
hearing,  it  will  be  placed  on  file  in  the 
Dockets  Management  Branch  under  the 
docket  niunber  94N-0006. 

Under  §  15.30  the  hearing  is  informal, 
and  the  rules  of  evidence  do  not  apply. 
No  participant  may  interrupt  the 
presentation  of  another  participant. 
Only  the  presiding  officer  and  panel 
members  may  question  any  person 
during  or  at  the  conclusion  of  their 
presentation. 

Public  hearings,  including  hearings 
under  part  15.  are  subject  to  FDA's 
guideline  (21  CFR  part  10.  Subpart  C) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
Under  §  10.205,  representatives  of  the 
electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  bv 
participants.  The  hearing  will  be 
transcribed  as  stipulated  in  §  15.30(b). 
Orders  for  copies  of  the  transcript  can 
be  placed  at  the  meeting  or  through  the 
Dockets  Management  Branch  (address 
above). 

Any  handicapped  persons  requiring 
special  accommodations  in  order  to 
attend  the  hearing  should  direct  those 
needs  to  the  contact  person  listed  above 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15.  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
§  15.30(h). 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  open 
following  the  hearing  until  June  20, 
1994.  Persons  who  wish  to  provide 
additional  materials  for  consideration 
should  file  these  materials  with  the 
Dockets  Management  Branch  (address 
above)  by  June  20, 1994. 

Dated:  March  1.  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[PR  Doc.  94-5130  Filed  3-2-94;  2:55  pmj 

BILLING  CODE  4160-01-^ 


National  Institutes  of  Healtfi 

Prospective  Grant  of  Exclusive  Patent 
License 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
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of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  license  in  a 
hmited  field  of  use  to  practice  the 
inventions  embodied  in  U.S.  Patent 
5,262.359  (formerlv  US.  Patent 
Appliciition  07/611.088),  entitled 
"Method  of  Propagating  Human 
Param\-xoviruses  Using  Continuous  Cell 
Lines"  to  Baxter  Diagnostics  Inc.— 
Bartels  Division  having  a  place  of 
business  at  Bellevue,  Washington.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  for  the  field  of  reagents  for  in  vitro 
diagnostics.  It  will  be  royalty-bearing 
and  v^^ll  comply  with  the  terms  and 
conditions  of  35  U.S.C.  209  and  37  CFR 
404.7.  The  prospective  exclusive  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NIH  receives  written  evidence 
and  argument  that  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

These  inventions  relate  to  cell  lines 
(NCI-H292)  useful  for  propagating 
difficult  to  grow  viruses  such  as 
parainfluenza  and  mumps.  The 
availability  of  U.S.  Patent  AppUcation 
07/611,088  for  hcensing  was  published 
in  the  .-Vpril  3, 1991  edition  of  the 
Federal  Register. 

ADDRESSES:  Requests  for  a  copy  of  the 
above  identified  patent,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Mr.  Mark  Hankins,  J.D., 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.Box  OTT,  Bethesda, 
Maryland  20892  (telephone:  (301)  49&- 
7735;  FAX:  (301)  402-0220).  Properly 
filed  competing  applications  for  a 
license  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  license.  Only 
WTitten  comments  and/or  applications 
for  a  license  which  are  received  by  the 
NIH  Office  of  Technology  Transfer 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 

Dated:  February  18,  1994. 
Donald  P.  Christoferson. 
Acting  Director,  Office  of  Technology 
Transfer. 
[FR  Doc.  94-5087  Filed  3-t-94;  8:45  am] 

BILUNQ  CODE  414O-01-M 


Prospective  Grant  of  Exclusive  Patent 
License 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS.  ' 
ACTION:  Notice. 


SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  license  in  a 
limited  field  of  use  to  practice  the 
inventions  embodied  in  U.S.  Patent 
AppUcation  07/965,916,  entitled 
"Immunization  Against  Neisseria 
Gonorrhoea"  to  Virus  Research  Institute, 
Inc.  having  a  place  of  business  at 
Cambridge,  Massachusetts.  The  patent 
apphcation  has  been  continued,  with 
additional  data  and  claims,  in  U.S. 
Patent  Application  08/145,682,  entitled 
"Immunization  Against  Neisseria 
Gonorrhoea  and  Neisseria 
Meningi tides."  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license  will 
be  for  the  field  of  vaccines  against 
Neisseria  Gonorrhoea.  It  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7,  The  prospective  exclusive 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NIH  receives  WTitten 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

These  inventions  relate  to  novel 
immunization  methods  and 
compositions  useful  in  protecting 
against  Neisseria  Gonorrhoea  and 
Neisseria  Meningitides  infections.  In 
particular,  the  invention  claims 
parenteral  component  priming-oral 
immunization  methods  and 
compositions  of  matter  useful  in 
practicing  these  methods. 

The  availabihty  of  U.S.  Patent 
Application  07/965,916  for  hcensing 
was  published  in  the  April  15,  1993 
edition  of  the  Federal  Register.  The 
availability  of  U.S.  Patent  Application 
08/145,682  for  Hcensing  has  not 
previously  been  published. 
ADDRESSES:  Requests  for  a  copy  of  the 
above  identified  patent  application, 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  license 
should  be  directed  to:  Mr.  Mark 
Hankins,  J.D.,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
Box  OTT,  Bethesda,  Maryland  20892 
(telephone:  (301)  496-7735;  FAX:  (301) 
402-0220).  A  signed  confidentiality 
agreement  will  be  required  to  receive 
copies  of  the  patent  application. 
Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  license. 
Only  written  comments  and/or 


applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  within  sixty  (60) 
days  of  this  notice  will  be  considered. 

Dated:  February  18,  1994. 
Donald  P.  Christoferson, 

Acting  Director,  Office  of  Technology 

Transfer. 

(FR  Doc.  94-5086  Filed  3^1-94;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  General  Counsel 
[Docket  No.  N-94-3728;  FR-3670-N-02] 

Submission  of  Proposed  Information 
Collection  to  0MB;  Technical 
Correction 

AGENCY:  Office  of  the  General  Counsel, 

HUD. 

ACTION:  Notice — technical  correction. 

summary:  On  March  3,  1994  (59  FR 
10144),  the  Department  published  a 
Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB,  which 
omitted  the  comment  due  date.  This 
notice  provides  that  the  comment  due 
date  is  March  14, 1994. 
DATES:  Comment  due  date:  March  14, 
1994  (for  Notice  of  Submission  of 
Proposed  Information  Collection  to 
OMB  published  at  59  FR  10144. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal,  the  text  of  which  appears 
at  59  FR  10144  (March  3.  1994).     . 
Comments  should  refer  to  the  proposal 
by  name  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr..  OMB  Desk.  Office 

of  Management  and  Budget,  New 

Executive  Office  Building, 

Washington,  DC  20503. 
Monica  Hilton  Sussman,  Deputy 

General  Counsel,  (Finance  and 

Regulations),  GD. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  Southwest. 
Washington.  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  a 
guide  format  which  specifies  the 
components  of  a  legal  opinion  required 
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by  the  Department  in  connection  with 
the  insurance  of  mortgage  loans  upon 
multifamily  rental  projects  and  health 
care  faciUties  under  Title  II  of  the 
National  Housing  Act.  12  U.S.C.  1702.  et 
seq.  The  Federal  Register  Notice  of 
Submission  of  Proposed  Information 
Collection  to  0MB  for  this  purpose  was 
published  on  March  3.  1994  (59  FR 
10144).  but  omitted  the  comment  due 
date  of  March  14,  1994.  This  Notice 
corrects  the  Notice  of  Submission  of 
Proposed  Information  Collection  to 
0MB  at  59  FR  10144  by  providing  the 
omitted  comment  due  date  of  March  14, 
1994. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507.  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  March  3,  1994. 
Myra  L.  Ransick, 
Assistant  General  Counsel  for  Regulations. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-©42-5700-10] 

Change  in  Public  Room  Hours 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  changes  the  hours 
the  Public  Room  of  the  Utah  State  Office 
v\all  be  open  for  fihng  of  applications 
and  other  documents  and  inspection  of 
records.  The  office  hours  will  be  8  a.m. 
to  4  p.m..  Monday  through  Friday,  with 
the  exception  of  tiiose  days  when  the 
office  may  be  closed  because  of  a 
national  holiday  or  by  Presidential  or 
other  administrative  order. 
EFFECTIVE  DATE:  May  6,  1994. 
ADDRESSES:  Bureau  of  Land 
Management,  324  South  Main,  P.O.  Box 
45155,  Salt  Lake  City.  Utah  84145-0155. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  Scott  Packer,  BLM  Utah  State  Office, 
P.O.  Box  45155,  Sah  Lake  City.  UT 
84145-0155,  (801)  539-4126.' 
G.  Williain  Lamb, 
Associate  State  Director. 
|FR  Doc.  94-5050  Filed  3-4-94;  8:45  am] 
BILLING  CODE  4310-OO-M 

[OR-135-4191-03;  GP4-048] 

Availability  of  Draft  Lamefoot  Mine 
Environmental  Impact  Statement 
Supplement  to  the  Kettle  River  Key 
Project  Expansion  FEIS 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  availability  of  the  draft 
Lamefoot  Mine  environmental  impact 
statement  supplement  to  the  Kettle 
River  Key  Project  Expansion  FEIS. 

SUMMARY:  The  proposed  Lamefoot  Mine 
project  is  located  in  north  central 
Washington  in  Ferry  Coimty  on  the 
western  slope  of  the  Kettle  River 
Mountain  Range  seven  miles  northeast 
of  the  town  of  Republic.  The  Proposed 
Action  consists  of  extracting  gold  ore  by 
a  long  hole  open  sloping  mining 
technique,  loading  the  ore  into 
underground  trucks  and  transporting  it 
to  the  surface,  transferring  it  to  highway 
trucks,  and  hauling  it  to  the  existing  Key 
Mill  via  State  and  county  roads 
approximately  9  miles  distant.  The  ore 
will  be  processed  by  the  conventional 
carbon-in-leach  method.  The  processed 
ore  will  be  stored  at  an  existing  tailings 
impoundment  located  on  private  land. 

Waste  rock  will  be  deposited  in 
temporary  waste  storage  piles  at  the 
Lamefoot  site.  Upon  cpmpletion  of  the 
comtnercial  mining  phase,  the  waste 
rock  will  be  hauled  underground  and 
used  as  back  fill  to  provide  ground 
support  and  reduce  impacts  on 
groundwater  quahty. 

Reclamation  plans  include  the  use  of 
topsoil,  seedmg  and  if  necessary 
fertilization,  to  minimize  erosion  until 
vegetation  has  been  successfully 
established.  Reclamation  objective  is  to 
restore  wildlife  habitat  lost  or  disturbed 
as  a  result  of  the  project.  The  proposed 
Action  is  BLM's  preferred  alternative. 

Copies  of  the  Draft  EISS  will  be 
available  for  review  at  the  libraries  in 
Coleville,  Repubhc,  Okanogan,  Tonasket 
and  Spokane.  Washington.  In  addition, 
copies  will  also  be  available  for  review 
in  the  following  BLM  locations: 
Office  of  Public  Affairs.  Main  Interior 

Building,  room  5600,  18th  and  C 

Streets,  NW.,  Washington.  DC  20240. 
Pubhc  Affairs  Office,  1300  NE.  44th 

Avenue,  Portland,  Oregon  97213. 
Spokane  District  Office,  East  4217  Main 

Avenue,  Spokane,  W'ashington  99202. 
Wenatchee  Resource  Area,  1133  N. 

Western  Avenue,  Wenatchee,  WA 

98801. 

At  the  following  Forest  Service 
locations: 
Colville  National  Forest,  695  S.  Main 

Street — Federal  Building.  Colville, 

WA  99114. 
Repubhc  Ranger  District,  P.O.  Box  468, 

180  N.  Jefferson,  Republic,  WA  99166 
Tonasket  Ranger  District,  P.O.  Box  466. 

Tonasket,  WA  98855. 
Okanogan  National  Forest.  P.O.  Box 

950. 1240  2nd  Avenue  S.,  Okanogan, 

WA  98840. 

DATES;  Written  comments  on  the  Draft 
EISS  must  be  submitted  or  postmarked 


no  later  than  May  6, 1994.  A  pubhc 
meeting  will  be  held  in  Repubhc, 
Washington  at  the  Frontier  Inn  on  April 
12,  1994  from  4  p.m.  to  7  p.m. 

ADDRESSES:  Written  comments  on  the 
document  should  be  sent  to  Ann 
Aldrich,  Border  Resource  Area  Manager, 
Spokane  District.  East  4217  Main 
Avenue.  Spokane.  Washington  99202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arm  Aldrich.  Border  Resource  Area 
Manager.  Spokane  District  OfBce,  E. 
4217  Main  Avenue.  Spokane, 
Washington  99202. 

SUPPLEMENTARY  INFORMATION:  Tnree 
alternatives  to  the  Proposed  Action  were 
analyzed  for  the  Lamefoot  Project 
Alternative  1  is  the  No  Action 
Alternative  under  which  Echo  Bay 
would  not  receive  approval  to  develop 
the  Lamefoot  Project  and  would  be 
required  to  carry  out  reclamation  in 
accordance  with  the  conditions 
specified  in  the  approved  Exploration 
Plan  of  Operations.  Surface  disturbance 
associated  with  the  exploration/ 
development  program  and  existing 
surface  facihties  would  not  be 
increased. 

Alternative  2  is  an  alternate  method 
for  introducing  back  fill  materials  to  the 
underground  workings.  Drop  passes  at 
the  base  of  the  back  fill  borrow  area 
would  allow  underground  access  to  the 
workings  without  crossing  the  Wolfe 
Camp  Road.  Front  end  loaders  would 
dump  back  fill  materials  into  the  drop 
pass,  by  a  grated  loading  chute,  and  into 
a  truck.  Following  truck  loading,  back 
fill  materials  would  be  hauled  dowrn  an 
access  ramp  to  the  underground 
workings  and  placed  as  described  in  the 
Proposal. 

Alternative  3  is  an  alternate  ore 
transportation  route  utilizing  Highway 
21  and  the  Fish  Hatchery  Road.  This 
route  would  pro\'ide  a  shorter  haul 
distance  than  the  proposed  Old  Kettle 
Falls  Road  (formerly  the  Cooke 
Mountain  Road)  route.  However,  local 
residents  have  expressed  concerns  about 
increased  noise,  dust,  and  traffic  along 
the  Fish  Hatchery  Road  if  it  is  used  for 
mine-related  trafTic. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  Notice 
of  Intent  was  filed  in  the  Federal 
Register  in  May  1994.  An  open  house 
was  held  in  Repubhc.  Washington  on 
May  20,  1994  and  mailings  were 
conducted  to  sohcit  comments  and 
ideas.  Comments  presented  throughout 
the  process  have  been  considered  in  the 
Draft  EISS. 
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Authority-:  40  CFR  1500;  43  CFR  3809. 
Joseph  K.  Buesing, 

District  Manager. 

[FRDoc.  94-5115  Filed  3-4-94;  8:45  am] 

WLUNG  CO0€  4310-M-M 


Fish  and  Wildlife  Service 

Availability  of  Finding  of  No  Significant 
Impact  and  Environmental  Assessment 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  a  Residential 
Development  In  Baldwin  County, 
Alatjama 

agency;  Fish  and  Wildlife  Service. 

Interior. 
action:  Notice. 

SUMMARY:  The  ovs-ner/developer  of  a 
mixed  single  and  multiple  family 
residential  development  known  as 
Caribe,  Caribe  East  and  Caribe  West 
(Caribe)  has  applied  to  the  Fish  and 
Wildlife  Sen-ice  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
would  authorize  for  a  period  of  30  years 
the  incidental  take  of  an  endangered 
species,  the  Perdido  Key  beach  mouse, 
Peromyscus  polionotus  trissyllepsis 
incidental  to  construction  of  Caribe  on 
suitable  habitat  located  north  of 
Alabama  Highway  182.  at  the 
westernmost  end  of  Perdido  Key, 
Alabama. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
address  below.  The  Service  is  soliciting 
data  on  Peromyscus  polionotus 
trissyllepsis  in  order  to  assist  in  the 
requirement  of  the  intra-Service 
consultation.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
uathin  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
received  on  or  before  April  6,  1994. 
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ADDRESSES:  Persons  wishing  to  review 
the  apphcation.  HCP  and  EA  may  obtain 
a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  pubhc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office,  or  the 
Jackson  Mississippi  Field  Office. 
Written  data  or  comments  concerning 
the  application.  EA.  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-787698  in 
such  comments; 

Assistant  Regional  Director  (ES).  U.S. 
Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  suite  200,  Atlanta, 
GA  30345,  (telephone  404/679-7110, 
FAX  404/679-7081) 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service.  6578  Dogwood  View 
Parkway,  suite  A,  Jackson,  Mississippi 
39213  (telephone  601/965-4900.  FAX 
601/965-4340). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  Neal  at  the  above  Jackson, 
Mississippi,  Field  Office,  or  Rick  G. 
Gooch  at  the  above  Atlanta.  Georgia, 
Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Peromyscus  polionotus  trissyllepsis  is  a 
subspecies  of  the  common  oldfield 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  knowTi 
current  range  of  Peromyscus  polionotus 
trissyllepsis  is  from  Perdido  Key, 
Alabama,  to  Pensacola  Bay.  Florida.  The 
sand  dune  systems  inhabited  by  this 
species  are  not  uniform;  several  habitat 
types  are  distinguishable.  The  depth  of 
the  habitat  from  the  beach  inland  varies 
depending  on  the  configuration  of  the 
sand  dune  system  and  the  vegetation. 
Generally,  these  habitat  zones  are 
considered  as  primary  dune  (dunes 
immediately  fronting  the  beach) 
supporting  sea  oats  and  other  widely 
scattered  grasses,  an  interdune  area 
consisting  of  other  grasses,  and  sedges, 
and  a  secondary  dime  zone  supporting 
small  trees  and  shrubs.  Carribe  proposes 
to  construct  a  mixed  single/multiple 
family  residential  development  on  ±  28 
acres  of  land  located  nortli  of  Alabama 
Highway  182,  at  the  westernmost  end  of 
Perdido  Key,  Baldwin  County.  Alabama. 
Caribe  is  immediately  north  of  and 
across  the  highway  from  Gulf  State  Park 
(Perdido  Unit),  a  designated  critical 
habitat  of  Peromyscus  polionotus 
trissyllepsis.  Initial  construction  of 
roads  and  utilities  and  subsequent 
development  of  individual  homesites 
and  community  use  facilities  may  result 
in  death  of  or  injury  to  Peromyscus 
pohonotus  trissyllepsis  incidental  to  the 
carrying  out  of  these  otherwise  lawful 


activities.  Habitat  alteration  associated 
with  property  development  and 
secondary  impacts  to  adjacent  critical 
habitat  (e.g..  increased  human  foot- 
traffic,  and  introduction  of  house  cats 
and  house  mice)  may  reduce  the 
availability  of  feeding,  shelter,  and 
nesting  habitat  or  harass  extant 
Peromyscus  polionotus  trissyllepsis 
populations. 

The  EA  considers  the  envirormiental 
consequences  of  three  alternatives.  The 
no  action  alternative  may  result  in  some 
loss  of  habitat  for  Peromyscus 
poUonotus  trissyllepsis  and  exposure  of 
the  applicant  under  section  9  of  the  Act. 
This  action  is  inconsistent  with  the 
purposes  and  intent  of  Section  10  of  the 
Act.  The  delisting  of  the  Peromyscus 
polionotus  trissyllepsis  as  an  alternative 
was  rejected  as  biologically 
unjustifiable.  Modification  of  the  HCP 
as  an  alternative  was  in  part 
accommodated  during  the  pre- 
application  phase  through  negotiations 
between  the  Caribe  and  the  Service.  The 
HCP  attached  with  the  permit  is 
modified  to  the  maximum  exient 
practicable.  The  proposed  action 
alternative  is  issuance  of  the  incidental 
take  permit.  This  provides  for 
restrictions  of  construction  activity, 
placement  of  berms  and  fences,  controls 
on  residential  outdoor  hghting,  storage 
and  maintenance  of  trash  and  garbage  in 
scavenger  proof  containers, 
establishm.ent  of  a  Gulf  State  Park 
Management  Fund  to  enhancement 
management  of  the  adjacent  critical 
habitat,  and  distribution  of  educational 
materials  to  construction  personnel  and 
residents.  The  HCP  also  provides  a 
funding  mechanism  for  these  mitigation 
m.casures. 

Dated:  February  14, 1994. 
Warren  T.  Olds,  Jr., 
Assistant  Regional  Director,  Ecological 
Services. 
[FR  Doc.  94-5132  Filed  3-4-94;  8;45  am] 

BILLINQ  CODE  43ia-65-M 


Managing  Migratory  Bird  Subsistence 
Hunting  in  Alaska;  Proposed  Strategy 
for  Regulating  the  Spring  and  Summer 
Taking  of  Migratory  Birds  in  Alaska  for 
Subsistence  Purposes 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  of  revised 

draff  environmental  assessment. 

SUMMARY:  This  Notice  is  to  inform  the 
public  that  the  U.S.  Fish  and  Wildlife 
Service  (Service)  has  revised  and  is 
reissuing  the  draft  environmental 
assessment  (EA)  evaluating  alternatives 
for  resolving  the  problem  of  ongoing 
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spring  and  summer  migrator>'  bird 
subsistence  hunting.  Hunting  in  Alaska 
occurs  during  the  closed  period 
specified  by  the  1916  Convention 
Between  the  United  States  and  Great 
Britain  for  the  Protection  of  Migratory 
Birds  (Convention).  This  Convention 
was  executed  by  Great  Britain  on  behalf 
of  Canada,  and  is  referred  to  in  this 
Notice  and  the  EA  as  the  U.S. -Canada 
Convention,  or  simply  the 
"Convention."  The  revised  draft  EA, 
which  tentatively  selected  a  strategy  of 
modifying  the  Convention  to  allow  a 
regulation  hunt  during  the  closed 
period,  is  available  from  the  Service 
upon  request  at  either  the  addresses 
provided  below  (See  ADDRESSES:  and/or 
FOR  FURTHER  INFORMATION  CONTACT:). 
DATES:  Comments  on  this  Notice  must 
be  received  by  April  21,  1994. 
ADDRESSES:  Comments  regarding  this 
Notice  should  be  addressed  to;  Director 
(F\VS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  634  ARLSQ.  1049  C  St.,  N\V., 
Washington,  DC  20240,  or  Regional 
Director  (MBC),  Region  7,  U.S.  Fish  and 
Wildlife  Senice,  1011  E.  Tudor  Road, 
Anchorage,  AK  99503.  Comments 
received  on  this  Notice  will  be  available 
for  public  inspection  during  normal 
business  hours  in  Room  634  Arlington 
Square  Building,  4401  No.  Fairfa.x  Drive, 
ArUngton,  VA  22203.  or,  for  those 
comments  originating  within  Alaska, 
3rd  Floor,  room  3387,  101 1  Tudor  Road, 
Anchorage.  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Keith  A.  Morehouse,  Staff  Specialist, 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  634 
ARLSQ,  1849  C  St..  NW.,  Washington, 
DC  20240  (703/358-1714),  or  Mr.  Robin 
West.  Migratorv'  Bird  Coordinator,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road.  Anchorage.  AK  99503 
(907/78&-3423). 
SUPPLEMENTARY  INFORMATION: 
Subsistence  hunting  of  migratorv'  birds 
for  cultural  and  nutritional  purposes 
occurs  in  the  far  northern  areas  of 
Alaska  and  Canada  as  a  customary  and 
traditional  activity  during  what  is 
otherwise  the  closed  period,  between 
March  10  and  September  1.  (As  used 
herein,  and  in  the  EA,  subsistence 
hunting,  unless  otherwise  noted,  means 
spring  and  summer  harvest  of  migrator\' 
birds,  not  other  subsistence  activities 
occurring  in  Alaska  and  Canada.) 
Currently,  this  closed  period  is  required 
by  the  Convention  and  the  Migratory 
B'ird  Treaty  Act  of  1918  (16  U.S.C.  703 
et  seq),  which  implements  the  terms  of 
the  Convention.  Apparently,  the  framers 
of  the  Convention  were  aware  of 
migratory  bird  subsistence  hunting 
activity  but  unaw-are  of  the  extent  to 


which  it  was  needed  and  practiced  by 
far  northern  rural  peoples.  Thus,  the 
Convention  provides  inadequately  for 
this  particular  subsistence  use,  with  the 
result  that  much  of  the  current 
subsistence  hunting  activity  is  illegal. 
However,  restricting  subsistence 
hunting  to  a  time  period  outside  of  that 
in  which  birds  are  available  neither 
provides  equitable  access  to  the 
resource  nor  accommodates  customary 
and  traditional  uses.  Because  the 
Service  recognizes  the  legitimate  need 
for  equitable  access  to  the  migratorv' 
bird  resource  for  subsistence  purposes, 
regulatory  strategies  have  been  under 
evaluation  which  would  bring  about 
successful  resolution  of  the  problem. 

The  Service's  completed  revised  draft 
EA  addresses  the  problem  of  illegal 
subsistence  hunting  of  migratory  birds 
in  Alaska,  and  tentatively  selects 
strategy  for  resolving  it.  this  revised 
draft  EA  evaluates  five  alternatives  for 
dealing  with  regulation  of  migratorv- 
bird  subsistence  hunting,  which  are:  (1) 
Take  no  action  (status  quo)  (2)  expand 
the  existing  base  of  cooperative 
agreements;  (3)  enforce  the  current 
terms  of  the  Convention;  (4)  modif\^  the 
Convention  to  allow  subsistence  take; 
and  (5)  modify  the  Migratory  Bird 
Treaty  Act  to  allow  subsistence  take, 
without  modifving  the  Convention.  The 
Service's  preliminarily  identified 
preferred  alternative  is  for  a  modified 
Convention  that  allows  a  regulated 
harvest  during  a  portion,  but  not  all,  of 
the  currently  closed  period  (Item  4, 
above).  The  revised  EA  also  identifies 
"action  modifiers"  which  could  be  used 
to  further  specif}'  the  course  the  Service 
would  take  in  order  to  bring  about  a 
regulated  migrator)'  bird  subsistence 
hunt.  The  "action  modifiers"  include 
such  factors  as  who  in  Alaska  would  be 
able  to  participate,  in  what  areas,  what 
use  could  be  made  of  birds  and 
by-products,  which  bird  species'  eggs 
would  be  eligible  for  harvest  and  other 
management  option  constraints  that 
would  be  imposed  upon  users. 

On  Friday.  August  13,  1993,  the 
Service  published  the  initial  Notice  of 
Availability  of  the  draft  EA  in  the 
Federal  Register  (58  FR  43119).  The 
comment  period  for  the  first  draft  of  the 
EA  closed  on  October  12. 1993.  Many 
comments  were  provided  to  the  Service 
within  the  comment  period  specified, 
and  many  were  received  after  the 
comment  period  had  closed.  The 
Ser\  ice  has  accepted  all  of  the  letters  of 
comment  received  to  date  on  the  revised 
EA.  and  has  factored  these  views  into 
revisions  of  the  text  and  other  features 
of  the  EA.  In  addition,  the  comment 
views  that  represent  tlie  more  salient 
issues,  have  been  addressed  in  the 


Responses  provided  in  Appendix  E  of 
theEA. 

During  the  course  of  the  comment 
period  that  closed  on  October  12,  1993. 
and  since,  the  Service  received  54 
comments  on  the  EA;  51  of  these 
comments  are  from  outside  the  Service. 
One  of  the  most  common  comments 
received  was  a  request  to  expand  the  EA 
to  incorporate  additional  materials  on 
such  subjects  as  the  migrator)'  bird 
subsistence  hunting  situation  in  Canada 
and  more  detailed  information  on  the 
demographics  and  harvest  situation  in 
Alaska.  "The  Service  is  acceding  to  the 
request  for  a  second  draft  and  has  made 
many  modifications  and  improvements 
in  the  EA  document  that  are  responsive 
to  the  public's  requests. 

The  Service  invites  comments  on  the 
reused  draft  EA.  Comments  provided 
on  the  revised  EA  will  enable  the 
Service  to  evaluate  its  selection  of  a 
strategy  to  resolve  the  problem.  The 
final  decision  on  selection  of  a  strategy 
will  be  provided  to  the  public  in  the 
Service's  final  Notice  of  Record  of 
Decision,  which  will  be  published  in 
the  Federal  Register. 

Dated:  March  2.  1994. 
Richard  N.  Smith. 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  94-5102  Filed  3-4-94;  8:45  am) 

BILUNQ  CODC  431»-5S-M 


National  Park  Service 

Acadia  National  Park  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5 
U.S.C.  Ap.  1.  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  April 
4. 1994. 

The  Commission  was  established 
pursuant  to  Public  Law  99—420,  Sec. 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  the 
Town  Gyinnasium,  Winter  Harbor, 
Maine,  at  1  p.m.  to  consider  the 
following  agenda: 

1.  Review  and  approval  of  minutes  from 
the  meeting  held  December  6,  1994. 

2.  Report  of  the  Conservation  Easement 
Subcommittee. 

3.  Report  of  the  Acquisition  Subcommittee. 
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4.  Superintendent's  report. 

5.  Public  coraments. 

6.  Proposed  agenda  and  date  of  next 
Conimission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  wri:'  n  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park. 
P.O.  Box  177.  Bar  Harbor.  Maine  04609, 
tel:  (207)  288-3338. 

Dated.  February  28.  1994. 
John  C  Reed, 
Acting  Regional  Director. 
IFR  Doc  94-5046  Filed  3-4-94;  8  45  am| 

BILLING  CODE  «310-70-P 


Cape  Cod  National  Seashore  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5 
use.  App  1.  Section  10).  that  a 
meeting  c''  'le  Cape  Cod  National 
Seasho.*^  Advisory  Corrunission  will  be 
held  on  Thursday.  March  24. 1994. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  Coimniiision  members  will  meet 
at  1  p.m.  at  Park  Headquarters,  Marconi 
Station  for  their  regular  business 
meeting  which  will  be  held  for  the 
following  reasons."* 

1.  .Adoption  of  Agenda. 

2.  Approval  of  Klinutes  of  F*revious 
Meeting. 

3.  Reports  of  Officers. 

4.  Old  Business. 

5.  Super;. .lendent's  Report. 

6.  Mission  and  Vision  Statements. 

7.  Nauset  Light  Relocation. 

8.  Public  Use  Sun'ey. 

9.  New  Bu<;iness. 

10.  Agenda  for  next  meeting. 

11.  Date  for  next  meeting. 

12.  Communications/Public  Comment. 

13.  Adjournment. 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 


should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore.  So.  VVellflrrt,  MA 
02663. 

Dated:  Februar\'  28. 1994. 
lohn  C  Reed, 
Acting  Regional  Director. 
[FR  Doc.  94-5047  Filed  3-4-94;  8.45  am] 
BtLLINO  CODE  431&-70-P 

Missouri  National  Recreational  River 
Advisory  Group;  Meeting 

agency:  National  Park  Sc.-vice,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Group.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
MEETING  DATE  AND  TBIflE:  Wednesday, 
March  30. 1994;  1:30  p.m.  until  4:30 
p.m. 

ADDRESSES:  Upper  Elkhom  Natural 
Resources  District,  301  N.  Harrison 
(Highway  281),  O'Neill,  Nebraska. 

The  agenda  topics  for  the  meeting 
consist  of  an  update  on  the  status  of  the 
Missouri  Recreational  River  General 
Management  Plan  presented  by  the 
National  Park  Service  including  draft 
management  and  draft  boundary 
alternatives;  discussion  and  advisory 
group  response:  the  opportunity  for 
pubhc  comment;  and  a  proposed 
agenda,  date,  time,  and  location  for  the 
next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
SUPPLEMENTARY  INFORMATION:  The 
advisory  commission  was  established  by 
the  law  that  established  the  Missouri 
National  Recreational  River,  Public  Law 


102-50.  The  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  manageraenl  and 
operation  of  the  recreational  river.  The 
Missouri  National  Recreational  River  is 
the  39-mile  free  flowing  segment  of  the 
Missouri  from  Fort  Randall  Dam  to  the 
vicinity  of  Springfield  in  South  Dakota. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways. 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,402-336-3970. 

Dated:  Februarj'  23. 1994. 
F.A.  Calabrese, 

Acting  Rt^gional  Director,  Midwest  Region. 
[FR  Doc.  94-5045  Filed  3-4-94:  8:45  em) 
BILLING  CODE  4310-TO-P 


Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCY:  National  Park  Service. 
Department  of  the  interior. 
ACTION:  Notice  of  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA).  5  use.  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
Re\'iew  Committee  will  be  held  on  May 
12,  13.  and  14, 1994.  in  Rapid  City.  SD. 
The  Committee  will  meet  at  the  Hilton 
Inn.  445  Mount  Rushmore  Road.  Rapid 
City.  SD.  Meetings  will  begin  each  day 
at  8:30  a.m.  and  conclude  not  later  than 
5:00  p.m. 

The  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 
the  statute.  The  matters  to  be  discussed 
at  this  meeting  include  the  status  of  the 
inventory  and  identification  process 
conducted  under  sections  5  and  6  of  the 
statute  and  the  development  of 
regulations  implementing  the  statute, 
particularly  sections  reserved  for  civil 
penalties  and  a  sample  inventory. 

The  Committee  also  is  sohciting 
recommendations  from  members  of  the 
public  regarding:  1)  the  disposition  of 
culturally  unidentifiable  human 
remains  in  museiun  or  Federal 
collections;  and  2)  the  disposition  of 
imclaimed  human  remains  and  cultural 
items  from  Federal  or  triljal  lands. 

Culturally  unidentifiable  human 
remains  are  those  in  museum  or  Federal 
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agency  collections  for  which,  following 
the  completion  of  inventories  by 
November  16,  1995,  no  lineal 
descendants  or  culturally  affiliated 
Indian  tribe  has  been  determined. 
Unclaimed  human  remains  and  cultural 
items  are  those  intentionally  excavated 
or  inadvertently  discovered  on  Federal 
or  tribal  lands  after  November  16,  1990. 
for  which,  after  following  the  process 
outlined  in  section  3  of  the  statute  (25 
U.S.C.  3002),  no  lineal  descendant  or 
Indian  tribe  has  made  a  claim.  The 
Committee  is  responsible  for 
recommending  specific  actions  for 
developing  a  process  for  disposition  of 
unidentified  human  remains  and 
unclaimed  human  remains  and  cultural 
items. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
ser\'ed  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  infonr.ation 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon. 
Departmental  Consulting  .Archeologist, 
Archeological  Assistance  Division, 
National  Park  Service,  P.O.  Box  37127- 
suite  210.  Washington.  D.C  20013- 
7127,  Telephone  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist.  room  210,  800  North 
Capital  Street,  Washington,  D.C. 
Dated:  Februar>-  28.  1994. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist 
andChief,  Archeological  Assistance  Dixision. 
IFR  Doc.  94-5161  Filed  3-4-94;  8:45  am] 

BILUNQ  CODE  4310-70-F 


Sudbury,  Assabet  and  Concord  Rivers 
Study  Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisorv-  Committee 
Act  (Pub.  L.  92-^63.  86  Stat.  770,  5 
U.S.C.  App.  1  §  10).  that  there  will  be  a 
meeting  of  the  Sudbury,  Assabet  and 
Concord  Rivers  Studv  Committee  on 
Thursday.  March  24."l994. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretarv'  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 


Section  5{a){110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System, 

The  meeting  will  be  held  at  7;30  p.m. 
at  the  Sudbury  Tow-n  Hall,  in  Sudbury, 
MA.  Driving  directions  are  as  follows: 
Sudburv'  Town  Hall  is  located  on  the 
north  side  of  Route  27,  east  of  the  Rte. 
27/Concord  Road  intersection.  From  the 
east,  take  Rte.  27  west  from  Route  20  in 
Wayland.  Town  Hall  is  on  the  right 
approx.  1.5  mile  past  the  Sudbury  River. 
From  the  north,  take  Concord  Rd.  or 
Pantry  Brook  Rd.  south  off  Rte.  117. 
Turn  left  at  Rte.  27.  Town  Hall  is  on  the 
left  just  past  the  intersection. 

The  agenda  for  the  meeting  will  be: 

I.  Welcome  and  introductions,  approval  of 

minutes  from  1/27/94  meeting. 

II.  Brief  questions  and  comments  from 

public. 

III.  Subcommittee  Reports — Subcommittee 

Chairs. 
A  Water  Resources  Subcommittee:  Water 
Resources  Study  and  Recreation  Task 
Force. 

B.  River  Conservation  Planning 
Subcommittee. 

C.  Public  Participation  Subcommittee. 

IV.  Issues  of  Local  Concern. 

V.  Opportunity  for  public  questions  and 

comments. 

VI.  Other  Business. 

A  Next  meeting  dates  and  locations. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
during  the  business  meeting  or  file 
written  statem.ents.  Further  information 
concerning  the  meeting  may  be  obtained 
from  Cassie  Thomas,  Planner,  National 
Park  Service.  15  State  Street.  Boston, 
MA  02109  or  call  (617)  223-5014. 

Dated:  Februarv-  28.  1994. 
John  C.  Reed, 

Acting  Regional  Director. 

[FR  Doc.  94-5048  Filed  3-4-94;  8:45  am) 

BILUNG  CODE  4310-7(M> 


National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  26.  1994  Pursuant  to  §60.13 
of  36  CFR  part  50  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington, 


DC  20013-7127.  Written  comments 

should  be  submitted  by  March  22,  1994. 

Carol  D.  Shull. 

Chief  of  Registration.  Nationa]  Register. 

ARIZONA 

Maricopa  County 

Hieroglyphic  Canyon  Site.  Address 
Restricted.  Apache  Junction  vicinity, 
94000269 

COLOR.\DO 

Denver  County 

US  National  Bank,  817  17th  St..  Denver. 
94000264 

Jefferson  County 

Quaintonce  Block.  805  13th  St..  Golden. 
94000261 

IDAHO 

Idaho  County 

Carey  Dome  Fire  Lookout.  9  mi .  N  of  USPS 

Burgdorf  Guard  Station.  Burgdorf  vicinity. 

94000268 
Chinese  Cemetery.  0.5  mi.  NW  of  Warren 

Wagon  Rd.  at  Bemis  Cr,  Wanen  vicinity. 

94000270 
Warren  Guard  Station.  Building  1206. 

Address  Restricted,  Warren  viciEi'.y, 

94000271 

IOW.\ 
Linn  County 

Marion  Camegie  Public  Library.  129«  7lh 
Ave.,  Marion.  94000260 

MASSACHUSETTS 

Essex  County 

Salem  Willows  Historic  District.  Roughly, 
Columbus,  Bay  View.  Beach  and  Fort 
Aves..  Salem,  94000265 

NEW  YORK 

New  York  County 

Parker.  Charlie.  House.  151  ChaiVw  Parker  PI. 
(Avenue  B).  New  York.  94000262 

OHIO 

Belmont  County 

Belleview  Heights.  65100  Candlevt'^ck  Ln  . 
Belaire.  94000259 

Delaware  County 

Crist  Tavern  Annex — MiHworkers  Boarding 
House  (Historic  Mill-Related  Rfsovrces  of 
Delaware  and  Liberty  Townships  MPS), 
2966  Olentangy  River  Rd.,  Deiawara 
vicinity.  94000277 

SOLTH  CAROLINA 

Richland  County 

Simkins.  Modieska  Monteith,  House.  2025 
Marion  St..  Columbia,  9400O263 

TEXAS 

Harris  County 

Heyne.  Fred  /..  House,  220  Westroort-land 
Ave..  Houston.  94000266 

UTAH 

Millard  County 
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Desert  Expe^    nental  Hange  Station  Historic 
District.  2.5  mi.  N  of  US  21,  42  mi.  W  of 
MilforH  Milford  \icinit>',  94000267 

WTOMLNG 

.Mbany  County 

Centennial  Work  Center  (Depression-Era 
USDA  Forest  Senice  Administrative 
Complexes  an  Medicine  Bow  iMF  MPS).  Off 
VVY  130  NW  of  Centennial.  Medicine  Bow 
NF,  Centennial  vicinity,  94000273 

Keystone  Work  Center  (Depression-Era  USDA 
Forest  Service  Administratiiv  Complexes 
on  Medicine  Bow  SF  MPS).  W  of  Albany, 
Medicine  Bow  NF.  Albany  vicinity. 
94000275 

Carbon  County 

Brush  Crtvk  Work  Center  (Depression-Era 
VSDA  Fvrest  Service  Administrative 
Complexes  on  Medicine  Bow  NF  MPS),  \VY 
130  E  of  Saratoga.  Medicine  Bow  NF, 
Saratoga  viciniry,  94000276 

r^jnvcrse  County 

La  Pre'.B  U'crv  Center  (Depression-Era  USDA 
Forest  Ser\ice  Adm.inistrative  Complexes 
on  Medicine  Bow  NF  .VfPSJ.  SW  of  Douglas, 
Medicine  Bow  NF,  Douglas  vicinity, 
M4000272 


iFRDoc.  94-5121  Filed  3- 
B  LLING  CODE  4J10-70-M 


-94;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[?;elease  No.  34-C3685,  File  No.  SR-MCC- 
93-09] 

Seii-Regulatory  Organizations;  Notice 
of  Proposed  RuSe  Change  by  Mic^west 
Clearing  Corpc^tion  Relating  to  the 
Definition  of  Settlement  Price 

i  f'jraarv'  25.  1994. 

Pursuant  to  section  19(b)(1)  of  ihe 
Secuiities  Exchange  Act  of  1934 
(■  .Act"!,'  nr  •  ::e  is  hereby  given  that  on 
Dfxember  23,  1993,  Ihe  Midwest 
Clearing  Corporation  ("MCC")  filed 
with  the  Securities  and  Exchange 
Clommission  ("Commission")  the 
proposed  niie  change  as  described  in 
Items  1, 11,  and  III  below,  which  items 
have  been  prepared  mainly  by  MCC,  a 
self-regulatory  organization  ("SRO"). 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
per'-.ons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  CJiange 

The  proposed  rule  change  will  amend 
MCC's  definition  of  the  term 
"settlement  price,"  which  is  set  forth  in 
Article  I,  Rule  1  of  MCC's  Rules  For  te.xt 
of  rule  change,  see  E.xhibit  A. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  Lhe  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  MCC  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  amend  the  definition  of  the 
term  settlement  price,  which  is  set  forth 
in  .\rticle  I.  Rule  1  of  MCC's  Rules  The 
term  settlement  price,  as  used  in  MCC's 
Rules,  is  used  to  determine  daily  mark- 
to-market  credits  or  payments,  as  well 
as  to  value  settling  trades.  The 
definition  of  settlement  price  must  be 
uniform  among  clearing  corpo-j-ations  in 
order  for  the  interfaces  between  them  to 
function  smoothly  in  the  settlement  of 
transactions.  This  proposed  change,  in 
conjunction  with  a  recently  proposed 
change  to  the  rules  of  the  National 
Securities  Clearing  Corporation 
("NSCC"),  will  conform  MCC's 
definition  of  settlement  price  to  actual 
practice  and  to  NSCC's  definition. 

MCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  1 7A  of 
the  .Act  in  that  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transact!  ons.^ 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Re.gulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MCC  has  neither  solicited  nor 
received  any  comments  on  this  rule 
proposal. 

III.  DatR  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  da'.e  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 


longer  .period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

[A)  By  order  approve  the  proposed  rule 
change  or 

(B)  institute  proreedings  to  determine 
whether  the  proposed  rule  change  should 
be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  in.aking  written  submissions 
should  file  six  copies  thereof  with  the 
Serretary.  Securities  and  E>.change 
Commission.  450  Fifth  St.-^et  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Comjiiission,  and  all  written 
comnumications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
pro\is!ons  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cxjpying  in 
the  Ccmmission's  Public  Reference 
Section  and  at  the  principal  office  of 
MCC.  A.11  submissions  should  refer  to 
File  No.  SR-MCC-93-C'9  and  should  be 
submitted  by  March  28,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regiilation,  pursuant  to  delegated 

authority.  3 

Margaret  H.  McFarland, 

Deputy  Secretary . 

Exhibit  A 

Additions  Are  Italicized;  Deletions  Are 
(Bracketed) 

Article  J.  Definitions  and  Genera! 
Provisions 

Rule  1.  Definitions 

The  term  "Settlement  Price,  "  as  used 
on  any  Business  Day  in  respect  of  any 
5>ecurity,  means  the  closing  price 
(rounded  to  the  nearest  one  hundredth 
(1/100)  of  a  dollar)  of  such  Security  on 
the  principal  stock  exchange  on  which 
such  Security  is  listed  on  the  last 
previous  day  on  which  there  we,-e 
trades  on  such  exchange  in  such 
Security;  or,  if  such  Seciirity  is  not 
li.sted  on  any  exchange,  a  price 
dcformined  in  such  manner  as  the 
Corporation  mav  from  time  to  time 
proscribe,  based  on  (reported  trades  in 
or  quotations  for]  the  lest  sale  price  for 
such  Security  in  such  market  as  the 


'15  use  78,      ,11(1988). 


'15  1J.S.C  7B(j-l  (19881 


517  CFR  20O.3O-3(a)(12)  (1993). 
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Corporation  shall  deem  appropriate,  for 
trades  on  the  business  day  prior  to  the 
day  such  price  is  used.  If  no  closing 
price  or  last  sale  price  is  available  for 
the  business  day  prior  to  the  day  such 
price  is  used,  then  such  price  shall  be 
such  price  as  the  Corporation  shall 
deem  appropriate  [on  the  over-the- 
counter  market  on  the  last  previous  day 
with  respect  to  which  such  trade  or 
quotations,  as  the  case  may  be,  were 
reported].  Notwithstanding  the 
foregoing,  the  Corporation  may  fix  the 
"settlement  price"  of  a  Security  at  such 
amount  (including  zero)  as  it  deems 
necessary  and  appropriate  in  the 
circumstances  to  protect  the  respective 
interests  of  the  Participants  and  the 
Corporation  (a)  whenever  trading  in 
such  Security  has  been  suspended  by 
order  of  the  Securities  and  Exchange 
Commission  or  by  any  securities 
e.xchange  on  which  such  Security  is 
listed  or  by  any  other  authority  having 
power  to  suspend  trading  in  such 
Security,  (b)  to  reflect  a  dividend  or 
other  distribution  on  such  Security,  or 
(c)  in  other  appropriate  circumstances. 

IFR  Doc.  94-5068  Filed  3-4-94;  8:45  ami 
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[Release  No.  34-33693;  Internationa!  Series 
Release  No.  638;  File  No.  SR-PHLX-94-05] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rute  Change  by 
the  Philadalphia  Stock  Exchange,  Inc., 
Relating  to  Quote  Spread  Parameters 
for  Long-Tem-!  Foreign  Currency 
Options 

Fobruary  28.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  7,  1994. 
the  Philadelphia  Stock  E.xchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend 
E^xr.hange  Rule  1014,  "Obligations  and 
Restrictions  Applicable  to  Specialists 
and  Registered  Options  Traders."  and 
Floor  Procedure  Advice  ("Advice")  F-6, 
"Option  Quote  Spread  Parameters"  to: 
(1)  Establish  quote  spread  parameters 


for  long-term  foreign  currency  options 
("FCOs");  (2)  revise  the  quote  spread 
parameters  for  options  on  the  French 
franc;  and  (3)  re\ise  the  quote  spre.ad 
parameters  for  cross-rate  FCOs. 
Specifically,  the  PHLX  proposes  to 
establish  the  following  quote  spread 
parameters  for  long-term  FCOs:  for 
options  on  the  British  pound,  bidding 
and/or  offering  so  as  to  create 
differences  of  no  more  than  $.0100 
between  the  bid  and  the  offer  for  each 
option  contract  for  which  the  bid  is 
S.1500  or  less  and  no  mon?  than  S.0150 
where  the  bid  is  more  than  $.1500;  for 
options  on  the  French  franc,  bidding 
and/or  offering  so  as  to  create 
differences  of  no  more  than  $.00100 
between  the  bid  and  the  offer  for  each 
option  contract  where  the  bid  is  $.01500 
or  less  and  no  more  than  $.00150  where 
the  bid  is  more  than  $.01500;  for  options 
on  the  German  mark  and  Swiss  franc, 
bidding  and/or  offering  for  each  option 
contract  so  as  to  create  differences  of  no 
more  than  $.0030  where  the  bid  is 
$.0500  or  less  and  no  more  than  $.0050 
where  the  bid  is  more  than  $.0500;  and 
for  options  on  the  Japanese  yen,  bidding 
and/or  offering  for  each  option  contract 
so  as  to  create  differences  of  no  more 
than  $.000040  where  the  bid  is  $.000500 
or  less  and  $.000070  where  the  bid  is 
over  $.000500. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  PHLX,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puqjose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator\'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PHLX  proposes  to  adopt  quote 
spread  parameters  for  long-term  FCOs. 
Quote  spread  parameters,  also  referred 
to  as  bid/ask  differentials,  govern  the 
width  of  market  quotations; ' 


specifically,  maximum  widths  between 
the  bid  and  ask  for  PHLX  options  are 
mandated  by  PHLX  Rule  1014(c).  The 
Exchange  notes  that  although  a  violation 
of  the  maximum  quote  spread  may 
result  in  a  fine,  2  the  quote  spreads  are 
not  applicable  during  fast  market 
conditions,  pursuant  to  Advice  F-10, 
"Extraordinary  Market  Conditions."  ^ 

Currently,  FCOs  are  generally  subject 
to  the  quote  spread  parameters  that 
appear  in  Exchange  Rule  1014  as  well 
as  Advice  F-6.  The  PHLX  has  traded 
long-term  FCOs  since  1992,  when  PHLX 
Rule  1012  was  amended  to  p)ermit  the 
listing  of  options  with  an  expiration  of 
up  to  36  months  in  the  future.*  The 
Long-Term  FCO  Approval  Order  stated 
specifically  that  long-term  FCOs  would 
not  be  subject  to  existing  quote  spread 
parameters  because,  at  that  time,  no 
basis  had  been  determined  for 
establishing  reasonable  prices  for  longer 
term  FCOs  as  a  result  of  the  lack  of 
historical  pricing.  Currently,  long-term 
FCOs  become  subject  to  Advice  F-6 
once  there  is  less  than  twelve  months 
remaining  imtil  expiration. 

Currently,  the  PHLX  trades  four  long- 
term  FCOs:  British  poimd,  German 
mark,  French  fraiic.  and  Japanese  yen.* 
The  PHLX  proposes  to  codifv'  specific 
parameters  in  order  to  demonstrate 
consistency  in  quote  width  to  FCO 
customers  and  to  prevent  overly  wide 
quotes.  The  proposed  parameters  for 
long-term  FCOs  would  be  wider  than 
the  quote  spread  parameters  applicable 
to  regular  FCOs  (FCOs  with  less  than  12 
months  to  expiration)  due  to  the  lack  of 
historical  pricing  in  pricing  an  option 
with  12  to  36  months  to  expiration. 
Accordingly,  the  PHLX  proposes  to  add 
these  quote  spread  parameters  to  Advice 
F-6  and  to  Exchange  Rule  1014(c)(ii). 

The  PHLX  is  also  proposing  minor 
changes  to  Exchange  Rule  1014, 
including  adding  headings  and 
pimctuation.  In  addition,  the  PHLX     ^ 
proposes  to  correct  the  parameters  for 
cross-rate  FCOs,  which  appear  in  the 


'  For  example,  if  the  maximum  quote  spread  for 
a  Canadian  dollar  options  is  S.0005  where  the  bid 
is  $.0050  or  less,  then  the  following  is  an  acceptable 
quotation:  .OO2&-.0O25. 


i  Violations  of  Advice  F-6  may  result  in  the 
issuance  of  a  Hne  pursuant  to  the  Exchange's  minor 
rule  violation  enforcement  and  reponing  plan. 

'Advice  F-10  states  that  in  the  interest  of  a  fair 
and  orderly  market,  two  floor  officials  may  declare 
a  "fast  market."  during  which  displayed  quotes  are 
not  firm  and  the  volume  guarantees  of  Advice  A- 
11,  "Responsibility  to  Make  Ten-Up  Markets."  are 
not  applicable:  nevertheless,  best  efforts  are 
required  to  display  quotes  and  fill  orders. 

«Spe  Securities  Exchange  Act  Release  No.  306*2 
(May  6.  1992).  57  FR  20546  (order  approving  File 
No  SR-PHLX-91-30)  (••Long-Term  FCO  Approval 
Order"). 

'Although  the  PHLX  has  not  yet  listed  a  long- 
term  option  on  the  Swiss  franc,  the  PHLX  is 
proposing  a  long-term  quote  spread  parameter 
because  it  would  be  identical  to  the  proposed  quote 
spread  parameter  epplicaUle  to  the  long-term 
German  mark  option. 
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incorrect  base  currency,  and  for  French 
franc  options,  which  cannot  be  quoted 
in  odd  numbers  due  to  system 
limitations  Specifically,  for  options  on 
the  French  franc,  the  PHLX  proposes  to 
establish  a  maximum  quote  spread  of 
S.00014  where  the  bid  is  $.00250  or  less; 
S. 00024  whf^re  the  bid  is  l)€tween 
$.00252  and  00750;  and  $.00034  where 
the  bid  is  over  $.00750. 

With  respect  to  cross-rate  options,  the 
PHLX  states  that  the  original  quote 
spread  parameters  were  incorrect 
because  the  bids,  which  determine  the 
quote  spread,  should  be  based  on  bids 
relating  to  the  first  currency.  Under  the 
current  rule,  for  British  pound/German 
mark  cross-rnte  options,  if  the  bid  is 
.0100  Gemu'in  marks  or  less,  the 
maximum  quote  spread  is  .0015  German 
marks.  The  PHLX  states  that  this  has 
proved  incorrect  and  incompatible  with 
the  parameters  commonly  employed  by 
traders  to  quote  the  British  pound/ 
German  mark  cross-rate  option  for  two 
reasons:  (1)  The  range  of  bids  did  not 
correspond  to  the  ranges  previously 
used  for  British  poimd  quotes;*  and  (2) 
the  actual  parameters  (.0015,  .0025  and 
.0035  German  marks)  proved  to  be  too 
narrow  in  view  of  the  unique  pricing 
and  settlement  of  cross-rate  options. 
Thus,  for  British  pound/German  mark 
cross-rate  options,  the  PHLX  proposes 
the  following  parameters:  Bidding  and/ 
or  offering  to  create  differences  of  no 
more  than  0030  German  marks  between 
the  bid  and  the  offer  where  the  bid  is 
.0250  German  marks  or  less;  no  more 
than  .0050  German  marks  where  the  bid 
is  more  than  .0250  but  does  not  exceed 
.0750  German  marks;  and  no  more  than 
.0070  German  marks  where  the  bid  is 
more  than  .0750  German  marks. '' 

For  German  mark/Japanese  yen  cross- 
rate  options,  the  PHLX  proposes  the 
following  parameters:  Bidding  and/or 
offering  to  create  differences  of  no  more 
than  .12  Japanese  yen  between  the  bid 
and  the  offer  where  the  bid  is  .40 
Japanese  yen  or  less;  no  more  than  .16 
Japanese  yen  where  the  bid  is  more  than 
.40  but  does  not  exceed  1.60  Japanese 
yen;  and  no  more  than  .20  Japanese  yen 
where  the  bid  is  more  than  1.60 
Japanese  yen. 

For  British  pound/Japanese  yen 
options,  the  PHLX  proposes  to  establish 
the  following  parameters:  Bidding  and/ 
or  offering  to  create  differences  of  no 


*The  range  of  bids  that  determine  the  quote 
spread  parameters  applicable  to  British  pound 
options  is:  $.0250  or  less.  S.Q251  to  $.0750.  and  over 
$.0750. 

'Although  the  PHLX  has  not  yet  listed  the  British 
pound/Japanese  yen  option,  the  same  inconsistency 
with  British  pound  bid  ranges  requires  conection 
and  the  quote  spread  parameters  were  also 
proposed  too  narrowly. 


more  than  .0030  Japanese  yen  between 
the  bid  and  the  offer  where  the  bid  is 
.0250  Japanese  yen  or  less;  no  moore 
than  .0050  Japanese  yen  where  the  bid 
is  more  than  .0250  but  does  not  exceed 
.0750  Japanese  yen;  and  no  more  than 
.0070  Japanese  yen  where  the  bid  is 
more  than  .0750  Japanese  yen.  The 
Exchange  proposes  to  correct  the  cross- 
rate  parameters  both  in  the  text  of 
Exchange  Rule  1014  as  well  as  in 
Advice  F-6  in  order  to  facilitate  the 
efficient  trading  and  quoting  of  the 
relevant  cross-rate  options,  as  well  as  to 
inform  members  and  customers  of  the 
maximvmi  quote  spread  parameters. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,  in  general,  and,  in  particular, 
with  section  6(b)(5),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices, 
and  to  protect  investors  and  the  public 
interest.  Specifically,  the  PHLX  believes 
that  established  quote  spread 
parameters  for  long  term  FCOs  should 
prevent  overly  wide  quotes  and  foster 
uniformity  in  quote  width,  consistent 
with  section  6(b)(5).  In  addition,  the 
PHLX  believes  that  the  correction  to 
cross-rate  quote  spread  parameters 
should  promote  just  and  equitable 
principles  of  trade  by  providing  a  more 
feasible  bid/ask  differential,  which,  in 
turn,  should  facilitate  trading  in  those 
options. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  is  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consent,  the  Commission 
will: 

(a)  By  other  approve  such  proposed  rule 
change,  or 

fb)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  UTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
commvmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
wall  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above  mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
March  28,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 

(PR  Doc.  94-5069  Filed  3-4-94;  8  45  am) 
BiLUNO  cooe  aoio-oi-M 


[Release  No.  33694/February  28, 1994] 

B.A.T.  Industries,  p.l.c,  Sponsored 
American  Depositary  Receipts 

The  .American  Stock  Exchange  Inc. 
("Amex"  or  "Exchange")  has  filed  an 
application  pursuant  to  rule  12f-2(b) 
under  the  Securities  Exchange  Act  of 
1934  ("Act")  1  for  a  determination  that 
the  above-mentioned  stock  is 
substantially  equivalent  to  the 
unsponsored  American  Depositary 
Receipts  ("unsponsored  .\DRs") 
representing  American  Depositary 
Shares  ("ADS"),  in  turn  representing 
ordinary  shares  of  B.A.T.  Industries, 
p.l.c.  ("B.A.T."  or  "Company") 
currently  admitted  to  unlisted  trading 
privileges  on  the  applicant  Exchange. 

According  to  the  Exchange,  the 
ordinary  shares  of  B.A.T.  were  admitted 
to  unlisted  trading  privileges  on  the 
Amex  on  Jime  27,  1921.  The  shares  were 
thereafter  converted  to  unsponsored 
ADR  form  in  March  1928,  and  those 


>  17CFR240  12f-2  (1993). 
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unsponsored  ADRs  are  presently  trading 
on  the  Amex. 

According  to  the  Exchange,  the 
Company  is  proposing  to  consolidate 
these  unsponsored  ADRs  into  one 
sponsored  ADR  pursuant  to  an 
arrangement  with  the  Bank  of  New 
York.  The  sponsored  ADR  represents  an 
ADS  evidencing  two  B.A.T.  ordinary 
shares  of  nominal  value  of  25  pence 
each.  The  unsponsored  ADRs  similarly 
represented  an  ADS  evidencing  one 
B.A.T.  ordinary  share.  The  Exchange 
states  that  the  change  does  not  alter  the 
capitalization  of  BAT.  and  is,  if 
anvthing,  beneficial  to  the  rights  of  the 
ADR  holders. 

The  Commission  having  duly 
considered  this  matter,  and  having  due 
regard  for  the  maintenance  of  fair  and 
orderly  markets  and  the  protection  of 
investors,  finds  that  the  above- 
mentioned  sponsored  ADRs  are 
substantially  equivalent  to  the 
imsponsored  ADRs  theretofore  admitted 
to  unlisted  trading  privileges. 

/( is  ordered,  pursuant  to  sections 
12(fl  of  the  Act  and  rule  12f-2(b) 
thereunder,  that  the  above-mentioned 
application  of  the  Amex  is  hereby 
granted. 

By  the  Conunission. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  94-5108  Filed  3-»-94;  8:45  am] 

eiLUNG  cooc  eoto-oi-*i 


[Rel.  No,  IC-20100;  Fll«  No.  812-8682] 
Lincoln  Benefit  Life  Company,  et  sL 

Fehrii.ir>-  28.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commi.ssion"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Lincoln  Benefit  Life 
Company  ("Lincoln  Benefit"),  Lincoln 
Benefit  Life  Variable  Annuity  Account 
(the  "Account")  and  Lincoln  Benefit 
Financial  Senices.  Inc.  (collectively,  the 
"Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemption  from  .Section  22(d)  of 
the  1940  Act. 

SUMMARY  Of  APPLICATION:  AppUcants 
seek  an  order  to  the  extent  necessary  to 
illow  Lincoln  Benefit  to  waive,  under 
certain  circumstances,  the  contingent 
deferred  sales  charge  that  would 
otherwise  be  imposed  on  certain  flexible 
premium  individual  deferred  variable 
annuity  contracts  (the  "Contracts"). 


FIUNG  DATE:  The  appUcation  was  filed 

on  November  17,  1993. 

HEARING  on  NOTIFICATION  OF  HEARING:  -\n 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  appUcation  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  March  25,  1994  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  law7ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
VkTiting  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants:  Carol  S.  Watson,  General 
Counsel,  Lincoln  Benefit  Life  Company, 
134  South  13th  Street,  Lincoln, 
Nebraska  58508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  ),  Whisler,  Senior  Attorney,  or 
Wendell  M.  Faria,  Deputv  Chief,  on 
(202)  272-2060.  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATtON;  The 
following  is  a  summary  of  the 
application  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC. 

Applicant's  Representations 

1.  Lincoln  Benefit,  a  stock  Ufe 
insurance  company  organized  under  the 
laws  of  Nebraska,  is  a  whoDy  owned 
subsidiary  of  Allstate  Life  lasurance 
Company.  Allstate  Life  Insurance 
Company  is  an  Illinois  corporation 
wholly  owned  indirectly  by  The  Allstate 
Corporation.  Approximately  80.1%  of 
the  common  stock  of  The  Allstate 
Corporation  is  indirectly  owned  by 
Sears,  Roebuck  &  Co. 

2.  The  Account,  established  by 
Lincoln  Benefit  on  August  3,  1992  as  a 
segregated  asset  account  under  Nebraska 
law,  serves  as  a  funding  medium  for  the 
Contracts.  The  application  states  that 
the  Account  meets  the  definition  of  a 
"separate  account"  under  the  federal 
securities  laws.  The  Account  is 
registered  with  the  Commission  under 
the  1940  Act  as  a  unit  investment  trust. 
The  application  incorporates  by 
reference  the  registration  statement, 
currently  on  file  with  the  Commission 
(File  No.  33-66786).  for  the  Account. 

3.  Lincoln  Financial,  a  wholly  owned 
subsidiary  of  Lincoln  Benefit,  is  the 
distributor  of  the  Contracts.  Lincoln 
Financial  is  registered  as  a  brcker-dealer 


under  the  Securities  Exchange  Act  of 
1934.  as  amended,  and  is  a  member  of 
the  National  Association  of  Securities 
Dealers.  Inc. 

4.  The  Contracts  are  available  for 
retirement  plans  which  qualify  for 
federal  tax  advantages  under  the 
Internal  Revenue  Code  and  for  those 
plans  which  do  not  qualify  for 
advantageous  treatment.  The  Contracts 
require  a  minimum  initial  premium 
payment  of  $1,200.  Additional  premium 
pavments  must  be  in  amounts  of  at  least 
Si  00. 

5.  Purchase  payments  may  be 
allocated,  according  to  a  Contract 
owner's  instructions,  to  one  or  more  of 
the  subaccounts  of  the  Account.  Upon 
annuitization.  Contract  ovv-ners  may 
select  from  a  number  of  variable  or  fixed 
annuity  options.  If  the  owner  of  a 
Contract  dies  prior  to  the  annuity  date 
and  the  Contract  is  in  force,  a  death 
benefit  is  payable  under  the  Contract. 

6.  One  transfer  among  subaccounts  is 
permitted  monthly  without  charge.  For 
each  transfer  among  subaccounts  in 
excess  of  once  monthly,  a  transfer  fee  of 
$25  is  assessed.  The  transfer  fee  is 
deducted  from  Contract  values  which 
remain  in  the  subaccount  or 
subaccounts  from  which  the  transfer  is 
made.  Apphcants  represent  that  the 
transfer  fee  is  designated  to  be  at  cost 
with  no  margin  included  for  profit. 
Lincoln  Benefit  is  currently  waiving  this 
fee. 

7.  Applicants  impose  an  annual 
Contract  maintenance  charge  of  $25  per 
Contract  year.  Applicants  guarantee  that 
this  charge  will  not  increase  and  state 
that  the  charge  reimburses  Lincoln 
Benefit  for  expenses  incurred  in 
maintaining  the  Contracts.  This  charge 
will  be  deducted  on  each  Contract 
anniversary  prior  to  the  annuity  date, 
but  is  not  imposed  during  the  annuity 
period  If  a  Contract  is  surrendered,  the 
charge  is  assessed  as  of  the  surrender 
date  without  proration. 

8.  Lincoln  Benefit  deducts  an 
administrative  expense  charge  equal  to 
an  aimual  effective  rate  of  .15%  of  the 
net  asset  value  of  the  subaccount.  TTie 
application  states  that  this  charge  will 
compensate  Lincoln  Benefit  for 
administering  the  Contracts  and  the 
Account.  This  charge  is  assessed  during 
both  the  accumulation  and  the  annuity 
periods.  Applicants  state  that  the 
Contract  maintenance  charge  and  the 
administrative  expense  charge  are 
designed,  in  the  aggregate,  to  be  at  cost 
with  no  margin  included  for  profit. 

9.  A  contingent  deferred  sales  charge 
(the  "Sales  Charge")  of  up  to  7%  of  the 
amount  withdrav^Ti  is  imposed  on 
certain  surrenders  or  withdrawals  of 
Ctintract  value.  No  Sales  Charge  is 
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applied  on  annuitization  or  on  the 
payment  of  a  death  benefit  unless  the 
settlement  option  chosen  is  payment 
over  a  period  certain  of  less  than  five 
years.  The  Sales  Charge  is  deducted 
from  the  Contract  value  remaining  after 
withdrawal  so  that  the  reduction  in 
Contract  value  as  a  result  of  a 
withdrawal  will  be  greater  than  the 
withdrawal  amount  requested,  i^mounts 
obtained  from  imposition  of  the  Sales 
Charge  will  be  used  to  pay  sales 
commissions  and  other  promotional  or 
distribution  e.xpenses  associated  with 
the  marketing  of  the  Contracts.  To  the 
extent  that  the  Sales  Charge  does  not 
cover  all  sales  commissions  and  other 
promotional  or  distribution  expenses. 
Applicants  state  that  Lincoln  Benefit 
may  use  any  of  its  corporate  assets, 
including  potential  profit  from  the 
mortahty  and  expense  risk  charge,  to 
make  up  the  shortfall. 

10.  Lincoln  Benefit  will  impose  a 
daily  charge  equal  to  an  annual  effective 
rate  of  1.25%  of  the  value  of  the  net 
assets  of  the  Account  to  compensate 
Lincoln  Benefit  for  bearing  certain 
mortality  and  e.xpense  risks  in 
connection  with  the  Contracts. 
Approximately  .85%  of  the  1.25  charge 
is  attributable  to  mortality  risks,  and 
approximately  .40%  is  attributable  to 
expense  risk.  Applicants  represent  that 
the  charge  for  mortality  and  e.xpense    • 
risks  will  not  increase.  If  the  mortality 
and  expense  risks  charge  is  insufficient 
to  cover  actual  costs  and  assumed  risks, 
Lincoln  Benefit  will  bear  the  loss. 
Conversely,  if  the  charge  exceeds  costs, 
this  excess  will  be  profit  to  Lincoln 
Benefit.  If  Lincoln  Benefit  realizes  a  gain 
from  the  charge  for  mortality  and 
expense  risks,  the  amount  of  such  gain 
may  be  used  in  the  discretion  of  Lincoln 
Benefit. 

11.  Applicants  state  that  the  mortality 
risks  borne  by  Lincoln  Benefit  consist 
of:  (a)  Bearing  the  risk  that  the  life 
expectancy  of  an  annuitant  will  be 
greater  than  that  assumed  in  the 
guaranteed  annuity  purchase  rates;  (b) 
waiving  the  Sales  Charge  upon  the 
death  of  a  Contract  owner;  and  (c) 
pro\iding  a  death  benefit  prior  to  the 
annuity  date.  Applicants  state  that  the 
expense  risk  assumed  by  Lincoln 
Benefit  is  the  risk  that  the  costs  of 
administering  the  Contracts  and  the 
Account  will  exceed  amounts  received 
by  Lincoln  Benefit  through  imposition 
of  the  Contract  maintenance  charge  and 
the  administrative  expense  charge. 

12.  Where  available  under  applicable 
state  law,  Applicants  offer  a 
Confinement  Waiver  benefit.  The 
Confinement  Waiver  benefit  provides 
that  any  applicable  Sales  Charge  will  be 


waived  where  the  following  conditions 
are  satisfied: 

a.  The  Amiuitant  must  be  confined  to 
a  Long  Term  Care  Facility  or  a  Hospital 
for  at  least  60  consecutive  days. 
Confinement  must  begin  after  the  Issue 
Date; 

b.  The  Contract  owner  must  request 
the  withdrawal  no  later  than  90  days 
following  the  date  that  confinement  has 
ceased.  Written  proof  of  confinement 
must  accompany  the  withdrawal 
request;  and 

c.  For  confinements  in  a  Long  Term 
Care  FaciUty,  confinement  must  be 
prescribed  by  a  Physician  and  be 
Medically  Necessary. » 

Applicants'  Legal  Analysis 

1.  Pursuant  to  section  6(c)  of  the  1940 
Act,  the  Commission  may,  by  order 
upon  application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Pursuant  to 
section  6(c),  Applicants  request  that  the 
Commission  issue  an  order  to  provide 
exemptive  relief  set  forth  below. 

2.  Section  22(d)  of  the  1940  Act 
prohibits  a  registered  investment 
company,  its  principal  underwriter  or  a 
dealer  in  its  securities  ft-om  selling  any 
redeemable  security  issued  by  such 
registered  investment  company  to  any 
person  except  at  a  public  offering  price 
described  in  the  prospectus.  Rule  6c-8 
adopted  under  the  1940  Act  permits 
variable  annuity  separate  accounts  to 
impose  a  deferred  sales  charge. 
Although  Rule  6c-8.  unlike  proposed 
Rule  6c-10,  does  not  impose  any 
conditions  on  the  ability  of  the 
investment  company  involved  to 
provide  for  variations  in  the  deferred 
sales  charges.  Rule  6c-8  (again  unlike 
proposed  Rule  6c-10)  does  not  provide 
an  exemption  from  section  22(d). 
Applicants  recognize  that  the  proposed 
waiver  of  the  Sales  Charge  in 
connection  with  the  Confinement 
Waiver  benefit  could  be  viewed  as 
causing  the  Contracts  to  be  sold  at  other 
than  a  uniform  offering  price.  Rule  22d- 
1  is  not  directly  applicable  to 
Applicants'  proposed  waiver  of  the 
Sales  Charge  because  that  Rule  has  been 


'Capitalized  lerms  used  but  not  defined  in  this 
paragraph  twelve,  shall  have  the  meanings  assigned 
such  terms  in  the  application. 


interpreted  as  granting  relief  only  for 
scheduled  variations  in  front-end  loads, 
not  deferred  sales  load  such  as  the  Sales 
Charge. 

3.  Rule  22d-2  under  the  1940  Act 
exempts  registered  variable  annuity 
accounts,  their  principal  underwriters, 
dealers  and  their  sponsoring  insurance 
companies  from  section  22(d)  to  the 
extent  necessary  to  permit  variations  in 
the  sales  load  or  in  any  administrative 
charge  or  other  deductions  from  the 
purchase  payments,  provided  that  such 
variations  reflect  differences  in  costs  or 
services,  are  not  unfairly  discriminatory 
and  are  adequately  described  in  the 
prospectus.  Applicants,  however,  do  not 
represent  that  the  Confinement  Waiver 
benefit  reflects  differences  in  sales  costs 
or  services,  and,  for  that  reason. 
Applicants  do  not  rely  on  Rule  22d-2 
for  the  requested  relief,  even  assuming 
that  Rule  22d-2  does  apply  to  deferred 
sales  load. 

4.  Nonetheless.  Applicants  submit 
that  the  proposed  waiver  is  consistent 
with  the  policies  of  section  22(d)  and 
the  rules  promulgated  thereunder.  One 
of  the  purposes  of  section  22(d)  is  to 
prevent  an  investment  company  from 
discriminating  among  investors  by 
charging  different  prices  to  different 
investors.  Applicants  represent  that,  in 
jurisdictions  where  the  Confinement 
Waiver  benefit  is  permitted  by  state  law, 
the  benefit  will  be  available  to  any 
Contract  owner  if  the  annuitant  under 
the  Contract  becomes  confined  to  a 
hospital  or  long  term  care  facility  for  60 
days  or  more,  and,  therefore,  the  benefit 
will  not  unfairly  discriminate  among 
Contract  owners.  Moreover,  Applicants 
argue  that  the  benefit  is  advantageous  to 
Contract  owners  by  permitting  any  such 
owner,  upon  a  triggering  of  the 
Confinement  Waiver  benefit,  to 
surrender  the  Contract  without 
imposition  of  the  Sales  Charge. 
Applicants  further  state  that  the 
Confinement  Waiver  benefit  will  not 
result  in  dilution  of  the  interests  of  any 
other  Contract  owner.  Finally, 
Applicants  argue  that  waiving  the  Sales 
Charge  under  such  circumstances  will 
not  result  in  the  occurrence  of  any  of  the 
abuses  that  section  22(d)  is  designed  to 
prevent. 

5.  Applicants  represent  that  the 
Confinement  Waiver  benefit  meets  the 
substantive  requirements  of  Rule  22d-l 
in  that  Applicants  specifically  represent 
that:  (a)  The  Confinement  Waiver  will 
be  uniformly  available  to  all  eligible  (as 
described  in  paragraph  four  above) 
Contract  owners  except  where 
prohibited  by  state  law;  and  (b)  that  the 
Confinement  Waiver  benefit  will  be 
adequately  described  in  the  Account's 
prospectus  for  the  Contracts.  Applicants 
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also  note  that  there  are  no  existing 
Contract  owners  since  the  public 
offering  of  Contracts  has  not  yet 
commenced. 

Conclusion 

For  the  reasons  stated  above, 
Applicants  believe  that  the  requested 
e.xemptions,  in  accordance  with  the 
standards  of  section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary: 

IFR  Doc.  94-5070  Filed  3-4-94;  8:45  am) 

BILUNG  COOe  6010-01-M 

[Rel.  No.  IC-20048A;  No.  811-1671] 

The  Travelers  Fund  B  for  Variable 
Contracts 

February  28, 1994. 

On  Februan.'  1,  1994,  the  Securities 
and  Exchange  Commission  issued  a 
notice  of  an  Application  for  an  Order 
under  Section  8(0  of  the  Investment 
Company  Act  of  1940  ( •1940  Act")  (Rel. 
No.  IC-20048).  The  notice  stated  that 
interested  persons  had  until  January'  28. 
1994  to  request  a  hearing  on  this 
application.  This  corrects  the  prior 
notice,  which  should  have  stated  that 
interested  persons  had  until  5;30  p.m. 
on  February  28,  1994  to  request  a 
hearing  on  this  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-5071  Filed  3-4-94;  8:45  am] 

BILUNG  CODE  801(M)1-M 


DEPARTMENT  OF  STATE 

Bureau  of  Politico-Military  Affairs 
[Public  Notice  1959] 

Determinations  Under  the  Arms  Export 
Control  Act  and  the  Foreign 
Assistance  Act  of  1961 

Pursuant  to  section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (the  "Act"),  notice  is  hereby 
given  that  the  Under  Secretar>'  of  State 
for  International  Security  Affairs  has 
made  a  determination  pursuant  to 
section  81  of  the  Arms  Export  Control 
Act  and  has  concluded  that  publication 


of  the  determination  would  be  harmful 
to  the  national  security  of  the  United 
States. 

Dated;  February  16, 1994. 

Robert  L.  Gallucci, 

Assistant  Secretary  of  State  for  Political- 
Military  Affairs. 

[FR  Doc.  94-5103  Filed  3-4-94;  8:45  am) 

BILUNO  COOE  4710-2$-M 


Bureau  of  Political-Military  Affairs 

[Public  Notice  1958] 

Imposition  of  Chemical  and  Biological 
Weapons  Proliferation  Sanctions 
Against  Entities  in  Thailand 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  United  States 
Government  has  determined  that  three 
entities  in  Thailand  have  engaged  in 
chemical  weapons  proliferation 
activities  that  require  the  imposition  of 
sanctions  pursuant  to  the  Arms  Export 
Control  Act  and  the  Export 
Administration  Act  of  1979,  as  amended 
by  the  Chemical  and  Biological 
VVeapons  Control  and  Warfare 
Elimination  Act  of  1991. 
EFFECTIVE  DATE:  Februarv'  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Varni  H.  Van  Diepen,  Office  of 
Chemical,  Biological  and  Missile 
Nonproliferation.  Bureau  of  Political- 
Military  Affairs,  Department  of  State 
(202--647-4930). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sections  81(a)  and  81(b)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2798(a), 
2798(b)),  sections  llC(a)  and  llC(b)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2410c(a),  2410c(b)), 
section  305  of  the  Chemical  and 
Biological  VVeapons  Control  and 
Warfare  Elimination  Act  of  1991  (Pub. 
L.  102-182),  and  Executive  Order  12851 
of  June  11,  1993,  the  United  States 
Government  determined  that  the 
following  foreign  persons  have  engaged 
in  chemical  weapons  proliferation 
activities  that  require  the  imposition  of 
the  sanctions  described  in  section  81(c) 
of  the  Arms  Export  Control  Act  (22 
U.S.C.  2798(c))  and  section  llC(c)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  app.  2410c(c)): 

1.  W  &  M  Limited  Partnership  (AIC^  W 
&  M  Engineering,  the  Wintrade 
Company,  and  tie  Winman  Company) 
(Thailand), 

2.  SPC  Supachoke  (AJC\  Super  Trade) 
(Thailand). 

3.  The  Handle  Group  Company 
(Thailand). 


Accordingly,  the  following  sanctions 
are  being  imposed: 

(A)  Procurement  Sanction. — The  United 
States  Government  shall  not  procure, 
or  enter  into  any  contract  for  the 
procurement  of,  any  goods  or  services 
from  any  of  the  sanctioned  entities; 
and 

(B)  Import  Sanction. — The  importation 
into  the  United  States  of  products 
produced  by  any  sanctioned  entity 
shall  be  prohibited. 

These  sanctions  apply  not  only  to  the 
entities  described  above,  but  also  to 
their  divisions,  subunits,  and  any 
successor  entities.  The  sanctions  shall 
commence  on  Februar>-  8,  1994.  They 
vdll  remain  in  place  for  at  least  one  year 
and  until  further  notice. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  June  11, 
1993. 

Dated:  February  27.  1994. 

Robert  L.  Gallucci, 

Assistant  Secretary  of  State  for  Political- 
Military  Affairs. 

(FR  Doc.  94-5104  Filed  3-4-94;  8:45  am] 

BILUNG  COOE  4710-10-M 


RESOLUTION  TRUST  CORPORATION 

Interim  Statement  of  Policy  Regarding 
Procedures  To  Be  Used  With  Regard  to 
Claims  Based  Upon  Acts  or  Omissions 
of  the  Receiver 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Interim  statement  of  policy. 

SUMMARY:  This  Policy  sets  forth  the 
Resolution  Trust  Corporation's  current 
procedures  for  considering 
administrative  claims  based  upon  acts 
or  omissions  of  the  Corporation  as 
receiver.  This  Policy  reflects  the 
Corporation's  current  policy  that  it  does 
not  consider  these  claims  to  be  subject 
to  the  published  bar  date  for  filing 
claims  with  the  Corporation  as  receiver 
and  sets  forth  the  circumstances  under 
which  the  Corporation  will  consider 
these  claims  to  be  timely  filed. 
EFFECTIVE  DATE:  This  interim  policy  is 
effective  March  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Munsell  St.  Clair,  Counsel,  at  (202)  736- 
3034.  (This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

1.  Purpose 

The  purpose  of  this  Policy  is  to  set 
forth  the  Resolution  Trust  Corporation's 
current  procedures  for  considering 
claims  filed  pursuant  to  12  U.S.C. 
1821(d)  (3)  through  (13)  based  upon  acts 


10664 


Federal  Register  /  Vol.  59,  No.  44  /  Monday.  March  7,  1994  /  Notices 


or  omissions  of  the  Corporation  as 
receiver. 

2.  Scope  and  Applicability 

This  Policy  sets  forth  the 
Corporation's  current  procedures  for 
considering  claims  filed  pursuant  to  12 
U.S.C.  1821(d)  (3)  through  (13)  based 
upon  acts  or  omissions  of  the 
Corporation  as  receiver,  including,  but 
not  hmited  to,  any  claim  based  upon  an 
agreement  of  the  receiver,  any  claim 
based  upon  an  act  or  omission  of  the 
receiver  with  respect  to  an  executory 
agreement  or  unexpired  lease  of  the 
institution,  and  any  claim  based  upon  a 
repudiation  by  the  receiver  of  any 
agreement  or  lease.  As  more  fully  set 
forth  later,  this  Policy  apphes  only  to 
claims  that  were  not  in  existence  as  of 
the  date  of  the  receiver's  appointment 
and  that  rely  for  their  existence  upon  an 
act  or  nmissinn  of  the  receiver. 

3.  Background 

12  U.S.C.  1821(d)(13)(D)  deprives  all 
courts  of  jurisdiction  over,  inter  alia, 
any  claim  or  action  seeking  pajTnent 
from,  or  a  determination  of  rights  with 
respect  to.  the  assets  of  an  insured 
depository  institution  for  which  the 
Corporation  has  been  appointed  receiver 
and  any  claim  relating  to  any  act  or 
omission  of  the  Corporation  as  receiver, 
unless  the  claims  process  described  in 
12  U.S.C.  1821(d)  has  first  been 
complied  with. 

The  legislative  history  of  12  U.S.C. 
1321(d)  reveals  that  the  dual  purpose 
behind  requiring  exhaustion  of  claims 
before  suit  can  be  filed  is:  (1)  To 
minimize  costs  to  the  receivership  estate 
and  to  the  legitimate  claimants  who 
share  in  the  distributions  from  the 
estate,  and  (2)  to  minimize  the  burden 
on  federal  courts  by  avoiding  needless 
litigation.  H.R.  Rep.  No.  101-54(1).  101st 
Cong.,  1st  Sess.  2,  reprinted  in  1989 
U.S.C.C.A.N.  at  215.  These  purposes  are 
fulfilled  by  requiring  that  the 
receivership  claims  process  be 
exhausted  with  respect  to  post- 
receivership  claims  before  suit  can  be 
filed,  since  litigation  and  its 
accompanying  burden  on  the 
receivership  estate  and  the  courts  can  be 
avoided  if  the  receiver  is  given  an  initial 
opportunity  to  allow  meritorious  claims 
outside  of  litigation. 

Thus,  both  the  literal  terms  of  12 
U.S.C.  1821(d)(13)(D)  and  the  purposes 
of  the  statute  make  it  clear  that  no  suit 
can  be  maintained  against  the 
Corporation  as  receiver  based  upon  any 
act  or  omission  of  the  Corporation  as 
receiver  unless  and  until  the  claims 
process  has  been  pursued. 

As  of  )une  30  1993,  the  Corporation 
held  approximately  785,000  assets,  such 


as  real  estate,  mortgages  and  deeds  of 
trust,  and  commercial  and  consumer 
loans.  The  Corporation,  as  receiver,  has 
entered  into  and  will  continue  to  enter 
into  numerous  contracts  for  the  sale  of 
these  assets.  In  addition,  the 
Corporation,  as  receiver,  enters  into 
many  other  contracts  relating  to  its 
operations.  Further,  many  additional 
claim.s  arise  relating  to  the  conduct  of 
receivership  affairs. 

Because  of  the  number  of  contracts 
that  the  Corporation  enters  into  as 
receiver  and  because  the  Corporation,  as 
receiver,  acts  in  a  wide  variety  of  ways, 
disputes  necessarily  arise  between  the 
Corporation  and  other  persons.  In  order 
to  fulfill  the  purposes  of  the  claims 
process  set  forth  Ln  12  U.S.C.  1821(d), 
the  Corporation  is  promulgating  this 
Policy  to  set  out  the  procedures  for 
considering  claims  based  upon  acts  or 
omissions  of  the  Corporation  as 
receiver. 

4.  Policy  Regarding  the  Applicability  of 
the  Claims  Process  (12  U.S.C.  1821{d» 
(3)-(13))  to  Claims  Based  Upon  Acts  or 
Omissions  of  the  Receiver 

a.  Definition  of  "Post-Receivership 
Claim" 

A  "Post-Receivership  Claim"  means 
any  claim  based  upon  any  act  or 
omission  of  the  Corporation  as  receiver, 
including,  but  not  limited  to,  any  claim 
based  upon  an  agreement  of  the 
receiver,  any  claim  based  upon  an  act  or 
omission  of  the  receiver  with  respect  to 
an  executor>'  agreement  or  unexpired 
lease  of  the  institution,  and  any  claim 
based  upon  a  repudiation  by  the 
receiver  of  any  agreement  or  lease; 
provided,  however,  that  Post- 
Receivership  Claims  shall  include  only 
claims  that  were  not  in  existence  as  of 
the  date  of  the  receiver's  appointment 
and  that  rely  for  their  existence  upon  an 
act  or  omission  of  the  receiver,  a  Post- 
Receivership  Qaim  shall  not  include 
any  claim  in  existence  as  of  the  date  of 
the  appointment  of  the  receiver, 
regardless  of  whether  the  claim  was 
then  contingent,  unliquidated,  not 
matured  or  not  known  or  discovered. 

b.  Applicability 

This  Pohcy  shall  apply  only  to  Post- 
Receivership  Claims. 

c.  Inapplicability  of  General  Bar  Date 

The  bar  date  established  pursuant  to 
12  U.S.C.  1821(d)(3)(B)(i)  and 
1821(d)(5)(C)  for  filing  claims  against  a 
receivership  (the  "General  Bar  Date") 
does  not  apply  to  any  Post-Receivership 
Claim  and  the  receiver  will  not  time  bar 
any  Post-Receivership  Clai.-n  for  f.iilure 


to  be  presented  to  the  receiver  by  the 
General  Bar  Date. 

5.  Procedures  with  regard  to  Post- 
Receivership  Claims 

a.  Notice  to  File  Claims 

Whenever  the  Corporation  as  receiver 
becomes  aware  that  any  party  may  have 
a  Post-Receivership  Claim  (and 
whenever  the  receiver  repudiates  any 
contract  or  lease),  it  shall  be  the  policy 
of  the  Corporation  as  receiver  to  mail  a 
notice  to  the  party  requiring  that  any 
claim  the  party  may  have  be  filed, 
together  with  proof,  no  later  than  90 
days  after  the  notice  is  mailed. 

b.  Consideration  of  Post-Receivership 
Claims 

The  Corporation  as  receiver  will 
consider  timely  any  Post-Receivership 
Claim  filed  with  the  receiver  provided 
that: 

(1)  If  the  rec:eiver  mails  a  notice  pursuant 
to  paragraph  5(a)  above,  the  claim  is  filed  by 
the  date  specified  in  the  notice,  which  shall 
be  90  days  after  the  date  the  notice  is  mailed; 
or 

(2)  If  the  receiver  does  not  mail  a  notice 
pursuant  to  paragraph  5(a)  above,  the  claim 
is  filed  no  later  than  the  30th  day  after  the 
Corporation  first  publishes  notice  of  its 
intention  to  terminate  the  receivership. 

Otherwise,  the  claim  will  be  considered 
untimely  and  will  be  disallowed  as  such  by 
the  receiver,  the  disallowance  will  be  final 
and  in  no  event  will  any  distribution  ever  be 
made  on  the  claim. 

6.  Limitations  of  Actions 

No  person  shall  have  any  right  to 
bring  any  action  to  direct  or  compel  the 
Corporation  to  take  any  action 
contemplated  by  this  Policy,  or  to 
pursue  any  claim  or  cause  of  action 
based  on  the  alleged  failure  of  the 
Corporation  or  any  person  acting  on  its 
behalf  to  take  any  action  whatsoever 
under  this  Policy. 

Bv  order  of  the  Deputy  Ch ief  Executive 
Officer. 

Dated  at  Washington,  DC  this  1st  day  of 
March  1994. 

Resolution  Trjst  Corporation. 
John  M.  Buckley,  Jr., 
Secretary. 
|FR  Doc.  94-5039  Filed  3-4-94:  8:45  am] 

BILLING  CODE  6714-01-*! 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Montauk,  Suffolk 
County,  NY,  etal. 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Montauk, 
located  on  Pine  Neck  Landing,  Suffolk 
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County.  New  York,  and  Winter's 
Landing,  located  in  north  central 
Spotsylvania  County,  Virginia,  are 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxed  to  the 
KTC  until  June  6,  1994. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person: 
Montauk  Property: 

Mr.  Jerry  McDonnell,  Resolution  Trust 
Corporation,  Valley  Forge  Field  Office, 
P.O.  Box  1500,  Valley  Forge.  PA.  19482- 
1500,  (800)  782-6326;  Fax  (610)  631-3703. 

Winter's  Landing  Property: 

Mr.  Dan  Hummer,  Resolution  Trust 
Corporation,  Atlanta  Field  Office,  245 
Peachlree  Center  Avenue  NE.,  Marquis  One 
Tower,  10th  Floor,  Atlanta,  GA.  30303, 
( J04)  230-6594;  Fax  (404)  225-5092. 

SUPPLEMENTARY  INFORMATION:  The 
Montauk  property  is  located  on  Pine 
Neck  Landing  at  7  Widgeon  Lane,  East 
Quogue,  Suffolk  County,  New  York.  The 
site  contains  wetlands,  an  imdeveloped 
floodplain,  and  is  located  vdthin  the 
Tiana  Beach  (F13)  Unit  of  the  Coastal 
Barrier  Resources  System.  The  Montauk 
property  consists  of  approximately  2.5 
acres  of  undeveloped  land  bordered  to 
the  east  by  residential  housing  and  to 
the  south  by  Shinnecock  Bay.  The  site 
is  tree  covered  and  flat. 

The  Winter's  Landing  property  is 
located  in  north  central  Spotsylvania 
County,  Virginia,  approximately  eight 
miles  southwest  of  Interstate  Highway 
95  and  the  Route  3  interchange.  The  site 
is  situated  in  an  undeveloped  floodplain 
on  the  eastern  shore  of  the  Ni  River 
Reservoir  which  is  managed  by  the 
Spotsylvania  County  Parks  and 
Recreation  Department.  The  Winter's 
Landing  property  consists  of 
approximately  489.4  acres  of 
undeveloped  land  and  is  irregular  in 
shape  wiih.  frontage  on  Route  612,  Route 
625,  and  Route  714.  The  topography  is 
gently  rolUng  with  a  giix  of  open  fields 
and  heavily  wooded  areas.  These 
properties  are  covered  properties  within 
the  meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Ac\  of  1990,  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 
received  on  or  before  June  6,  1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 


Those  entities  eligible  to  submit 
vmtten  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  ■■Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 

RE:  (insert  name  of  property] 

Federal  Register  Publication  Date: 


linsert  Federal  Register  publication  date] 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Pubhc  Law  101-591,  section 
10(b)(2),  (12  U.S.C.  1441a-3(b)(2)), 
including,  for  qualified  organizations,  a 
determination  letter  from  the  United 
States  Internal  Revenue  Senice 
regardmg  the  organization's  status 
under  section  501(c)(3)  of  the  U.S. 
Internal  Revenue  Code  (26  U.S.C. 
170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanduar}-,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C. 
1441a-3(b)(4)),  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered 
by  each  purpose(s)  including  a 
declaration  of  entity  that  it  vkill  accept 
the  placement,  by  the  RTC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Envirorunental  protection. 

Dated:  March  1,  1994. 
Resolution  Trust  Corporation. 
William  ).  Tricarico, 
Asaiitant  Secretary. 
|FR  Doc.  94-5090  Filed  3-4-94;  8:45  am] 

BILLING  CODC  6714-01-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Februar)'  25,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer,  Department  of  the 
TreasLU7.  room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  \'umber:  1512-0017. 

Form  Number  ATF  F  6  Part  I 
(5330.3A). 

Type  of  Re\iew:  Extension. 

Title:  Application  and  Permit  for 
Importation  of  Firearms,  Ammimition 
and  Implements  of  War. 

Description:  This  information 
collected  is  needed  to  determine 
whether  firearms,  ammunition  and 
implements  of  war  are  eligible  for 
importation  into  the  United  States.  Used 
to  secure  authorization  to  import  such 
articles.  All  persons  who  desire  to 
import  such  articles  except  for  persons 
who  are  members  of  the  Uruted  States 
Armed  Forces. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,500  hours. 

OMB  Number:  1512-0092. 

Fonn  Number:  ATF  F  5100.31  (1648/ 
1649/1650). 

Type  of  Re\iew:  Extension. 

Titie:  Apphcation  for  Certification/ 
Exemption  of  Label/Bottle  Approval 
Under  the  Federal  Alcohol 
Administration  Act. 

Description:  The  Federal  Alcohol 
Administration  Act  regulates  the 
labeling  of  alcoholic  beverages  and 
designates  the  Treasury  Department  to 
oversee  compliance  with  regulations. 
This  form  is  completed  by  the  regulated 
industry  and  submitted  to  Treasury  as 
an  application  to  label  their  products. 
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Treasury  oversees  label  application  to 
prevent  consumer  deception  and  to 
deter  falsification  of  unfair  advertising 
practices  on  alcoholic  be\  erages. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
6.060. 

Estimated  Borden  Hours  Per 
Respondent:  30  minutes. 

Erequencv  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
27.300  hours. 

0MB  Number:  1 5 1 2-0 1 38. 

Form  Number:  ATF  F  5120.20  (2605). 

Tvpe  of  Rt'view:  Extension. 

r/t/e.  Certifiration  of  Tax 
Determination- Wine. 

Description:  Wine  that  has  been 
manufactured,  produced,  bottle  or 
packaged  in  bulk  containers  in  the  U.S. 
and  then  exported,  may  have  the 
revenue  tax  already  paid  or  determined 
on  the  refunded  to  the  exporter.  The 
form  validated  from  the  producing 
winery  that  the  wine  was  produced  in 
the  U.S.  and  was  taxpaid  on  withdrawal 
[rem  bond. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
fi  '^pondenf  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200.  650 
N'assachusetts  Avenue.  N\V.. 
Washington,  DC  20226. 

OMB  Re\iewer:  Milo  Sunderhauf 
(202)  39,5-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Luts  K.  Holland, 

Departmental  Reports  Mcnagement  Officer. 
IFR  Doc  g-^.-iOSO  Filed  3-»-94;  845  am] 

BiLUNO  CODE  4810~3t-P 


Public  Information  Collection 
Requirements  Submitted  to  CMS  for 
Review 

Kebruary  28,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
r^iblic  Law  96-511.  Copies  of  the 
subiEi.ssion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number:  1557-0081. 

Form  Number:  FFIEC  031,  032.  033 
and  034. 

Type  ofRexiew:  Revision. 

Title:  [MA) — Reports  of  Condition  and 
Income  (Interagency  Call  Report). 

Description:  National  banks  file 
reports  pursuant  to  12  U.S.C.  161  and 
other  statutes.  Data  are  used  to  evaluate 
and  monitor  the  financial  condition  and 
earnings  performance  of  individual 
banks  as  well  as  the  entire  banking 
industry. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,400. 

Estimated  Burden  Hours  Per 
Respondent:  36  hours,  54  minutejs. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
501.840  hoirrs. 

Clearance  Officer:  John  Ference  (202) 
874—4697,  Comptroller  of  the  Currency, 
250  E  Street,  SW..  Washington.  DC 
20219. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-5081  Filed  3-t-94;  8:45  am) 
BILUNG  CODE  4S10-3»-P 


Public  Jnformation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  28, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed,  Comm.ents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Offic-er.  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue',  NW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1029. 


Form  Number:  IRS  Form  8693. 

Type  of  Review:  Reinstatement. 

Title:  Low-Income  Housing  Credit 
Disposition  Bond. 

Description:  Form  8693,  Low-Income 
Housing  Credit  Disposition  Bond,  is 
needed  per  Internal  Revenue  Code  (IRC) 
section  42())(6)  to  post  bond  and  waive 
the  recapture  requirement  under  section 
42{j)  for  certain  dispositions  of  a 
building  on  which  the  low-income 
housing  credit  was  claimed.  Internal 
Revenue  regulations  section  301.7101-1 
requires  that  the  posting  of  a  bond  must 
be  done  on  the  appropriate  form  as 
determined  by  the  Internal  Revenue 
Service. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Niimt>er  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Responden  t'Recordkeeper. 

Recordkeeping:  13  minutes. 

Learning  about  the  law  or  the  form:  13 
minutes. 

Preparing,  copying,  assembling  and 
sending  the  form  to  the  IRS:  40 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.100  hours. 

OMB  Number:  1545-1233. 

Regulation  ID  Number:  IA-14-91 
Final. 

T\pe  of  Review  ELxtension. 

Title:  Adjusted  Current  Earnings. 

Description.  This  regulation  affects 
business  and  other  for-profit 
institutions.  This  information  required 
by  the  IKS  to  ensure  the  proper 
application  of  1.56(g)-l  of  the 
regulation.  It  will  be  used  to  verify  thai 
taxpavers  have  properly  elected  the 
benefits  of  §  1.56(g)-l(r)  of  the 
regulations. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hou» 

Frequency  of  Response:  Oxhei  (once 
only). 

Estimated  Total  Reporting  Burden: 
1.000  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571,  1111  Co:istitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
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and  Budget,  room  3001,  >iew  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-5082  Filed  3-4-94.  8:45  ami 

BILUNO  COOC  «830-ai-M 


Public  information  CoUection 
Re<|uirements  Submitted  to  0MB  for 
Review 

February  28,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  ccllection  reqiiirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue".  ivfVV.,  Washington.  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0086. 

Form  Number:  PD  F  5262. 

Type  of  Review:  Extension. 

Title:  Reinvestment  Request  for 
Treasury  Notes  and  Bonds. 

Description:  This  form  is  used  to 
request  the  reinvestment  of  a  Treasury 
note  or  bond  at  maturity,  to  cancel  a 
reinvestjnent  request  or  rJiange  a 
reinvestment  that  was  previously 
requested. 

Respondents:  Individuals  at 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
140.000. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
14,000  hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street.  Parkersburg.  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  !>1ana^ment  Officer. 
[FR  Doc.  94-5083  Filed  3-4-94;  8:45  ana) 
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Public  Infofmation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  28.  1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  re\iew  and  clearance  under  the 
Paperwork  Reduction  .Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission (s)  may  be  obtained  bv 
calhng  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasure  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Bureau  of  Akohoi,  Tobacco  and 
Firearros 

OMB  Number:  1512-0137. 

Form  Number:  ATF  F  5150.22. 

Type  of  Review:  Extension. 

Title:  Application  for  an  Industrial 
Alcohol  User  Permit. 

Description:  ATF  F  5150.22  is  used  to 
determine  the  ebgibility  of  the  apphcant 
to  engage  in  certain  operations  and  the 
extent  of  the  operations  for  the 
production  and  distribution  of  specially 
denatured  spirits  (alcohol'ruin).  The 
form  identifies  the  location  of  the 
premises  and  establishes  whetiier  the 
premises  will  be  in  conformity  with 
Federal  laws  and  regulations. 

Respondents:  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
850. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,700  hours. 

OMB  Number:  1512-0469. 

Form  Number:  None. 

T\'pe  of  Review:  Extension. 

Title:  labeling  of  Sulfites  in  Alcoholic 
Beverages. 

Description:  In  a  final  rule  published 
in  the  Federal  Register  on  July  9,  1986 
(51  FR  25012)  the  Food  and  Drug 
Administration  established  10  parts  per 
million  as  the  threshold  for  declaration 
of  sulfites  in  food  and  wine  products. 
The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  on  September  30,  1986, 
published  a  final  rule  (ATF-236)  (51  FR 
34706)  establishing  the  threshold  for 
declaration  of  sulfites  in  alcoholic 
beverages. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
4.787. 


Estmated  Burden  Hours  Per 
Respondent:  40  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,159  hours. 

OMB  Number  1512-0482. 

Form  Number:  ATF  Reporting 
Requirement  5100/1. 

Type  of  Review:  Extension. 

Title:  Labeling  and  Advertising 
Requirements  under  the  Federal 
-Mcohol  Administration  .Act. 

Description:  Under  the  Federal 
Alcohol  Administration  Act,  bottlers 
and  importers  of  akohoHc  beverages  are 
required  to  display  certain  information 
for  consumers  on  labels  and  in 
advertisements.  Other  optional 
statements  are  also  required. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
6,060. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Robert  N,  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Dor  94-5084  Filed  3-4-94;  8.45  ami 
BILLMQ  CODE  4810-31-P 


Office  Of  Thrift  Supervision 

[No.  94-17] 

Capital  arK)  Accounting  Standards; 
Annual  Report  to  Congressional 
Committees 

AGENCY:  Office  of  Thrift  Super\ision. 

Treasury. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  reporting 
requirements  of  section  121  of  the 
Federal  Deposit  bisurance  Corporation 
Improvement  Act  of  1991  [FDlCIAl  we 
have  submitted  our  annual  report  to  the 
Chairman  and  ranking  minority  member 
of  the  Committee  on  Banking.  Housing, 
and  Urban  Affairs  of  the  Senate  and  the 
Chairman  and  ranking  mmonry  memt>er 
of  the  Committee  on  Banking.  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  identifying  the 
differences  between  the  capital  and 
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accounting  standards  used  by  the  Office 
of  Thrift  Super\'ision  (OTS)  and  the 
capital  and  accounting  standards  used 
by  the  other  Federal  banking  agencies 
(Banking  Agencies). 

Our  report  contains  two  attachments. 
Attachment  I.  "Summary  of  Differences 
in  dpital  Standards."  identifies  and 
explains  the  reasons  for  differences  in 
the  capital  standards  applied  by  OTS 
from  those  capital  .standards  applied  by 
the  Banking  Agencies.  Attachment  II, 
"Summary  of  Di fferences  in  Accounting 
Practices,"  identifies  and  explains  the 
reasons  for  the  major  differences 
Ix'tvveen  OTS  and  the  Banking  Agencies 
in  supervisory  reporting  practices  that 
affect  their  respective  capital  standards. 

Despite  some  differences,  the  capital 
and  accounting  rules  of  OTS  generally 
parallel  those  of  the  Banking  Agencies 
(collectively,  the  "Agencies").  Many  of 
the  differences  are  a  result  of  either 
statutory  requirements  (eg  .  goodwill) 
or  historical  differences  between  the 
banking  and  thrift  industries  (e.g., 
investment  authorities,  mutual  form  of 
organization).  Moreover,  the  Agencies 
continue  to  work  together  to  minimize 
the  differences. 

The  capital  standards  of  OTS  comply 
with  the  statutory  requirement  of  the 
Financial  Institutions  Reform,  Recovery. 
and  Enforcement  Act  of  1989  (FIRREA), 
which  provides  that  OTS  standards  be 
no  less  stringent  than  the  standards 
applied  to  national  banks. 
FOR  FURTHER  INFORMATION  CONTACT: 
KolK'rt  Pomeranz.  St-nior  Accountant, 
Accounting  Policy.  (202)  906-5650; 
)ohn  F.  Connolly,  Program  Manager  for 
Capital  Policy,  (202)  906-6465;  Policy. 
Office  of  Thrift  Supervision.  1700  G 
Stn-et,  N\V.,  Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

Attachment  I 

Summary  of  Differences  in  Capital 
Standards 

FDICIA  requires  a  report  to  Congress 
on  the  differences  in  the  bank  and 
savings  association  capital  standards. 
Below  is  a  summary  of  the  differences. 

A.  Major  Differences 

I  Interest  Rate  Risk  Component 

Interest  Rate  Risk  Component:  OTS 
adopted  an  interest  rate  risk  component 
to  its  risk-based  capital  rule,  which  is 
effective  January  1.  1994.  Under  the  new 
rule,  institutions  with  an  above  normal 
level  of  interest  rate  risk  will  be  subject 
to  a  capital  charge  commensurate  with 
their  risk  exposure.  The  Banking 
Agencies  intend  to  adopt  an  interest  rate 
risk  component  in  1994.  The  interest 
rate  risk  component  adopted  by  OTS 


will  differ  from  that  which  is  expected 
to  bo  adopted  by  the  Banking  Agencies 
in  important  respects,  namely,  the 
methodology  used  to  measure  interest 
rate  exposure  and  the  data  used  to 
measure  exposure. 

Reason  for  OTS  Difference:  Because 
interest  rate  risk  is  a  significant  risk  to 
savings  associations,  OTS  believes  that 
it  is  important  to  use  a  relatively 
sophisticated  model  to  measure  the 
interest  rate  risk  exposure  of  individual 
institutions.  OTS  believes  that  it  is 
particularly  important  to  use  a  model 
that  is  capable  of  measuring  the  option 
component  in  mortgages  and  the  effect 
of  financial  derivatives  on  an 
institution's  overall  interest  rate  risk 
exposure.  As  a  consequence,  OTS  uses 
an  option-based  pricing  model  to 
measure  exposure  and  collects  detailed 
financial  data  on  a  reporting  form  that 
was  designed  to  provide  the  financial 
data  that  OTS  needs  to  measure 
exposure. 

2.  Core  Capital 

Core  Capital  Requirement:  The 
leverage  ratio  requirements  of  tiie  Office 
of  the  Comptroller  ("OCC").  the  Federal 
Deposit  Insurance  Corporation 
("FDIC").  and  the  Board  of  Governors  of 
the  Federal  Reserve  System  ("FRB")  are 
tied  to  Tier  1  capital.  These 
requirements  set  the  minimum  leverage 
ratio  rule  requirement  at  3  percent  plus 
at  least  100  to  200  basis  points 
(depending  on  the  CAMEL  ratings).  The 
OTS  has  proposed  to  adopt  a  leverage 
ratio  rule  conforming  with  the  leverage 
ratios  of  the  other  bank  regulatory 
agencies. 

During  1992.  the  Agencies  adopted 
uniform  prompt  corrective  action 
regulations,  as  mandated  by  section  131 
of  FDICIA.  These  regulations  require  the 
establishment  of  specific  capital 
categories  based  on  risk-based  capital 
ratio  and  leverage  ratio  measures.  The 
I*rompt  Corrective  Action  ("PCA")  rules 
of  the  Agencies,  including  the  OTS, 
require  compliance  with  a  4  pert  ent 
leverage  ratio  for  associations  to  be  in 
the  "adequately  capitalized"  category. 

Goodwill:  FIRREA  requires 
"qualifying  supervisory  goodwill"  to  be 
included  in  core  capital  under.the  OTS 
capital  rule  through  December  31,  1994. 
The  Banking  Agencies,  in  general.  dO' 
not  allow  goodwill  to  be  included  in 
calculating  core  capital. 

Reason  for  OTS  Differences:  FIRREA 
requires  that  the  OTS  capital  rule 
include  a  limited  amount  of  qualifying 
supervisory  goodwill  in  core  capital 
until  December  31,  1994  (HOL.\ 
5(t)(3)(A)). 


3.  Subsidiaries 

Subsidiary  (general):  OTS  defines  a 
subsidiary  as  a  5  percent  or  greater 
ownership  interest  in  an  entity.  The 
OTS  requires  consolidation  of  any 
subsidiary  with  the  insured  institution 
if  the  subsidiary  is  considered  to  be 
controlled  by  the  insured  institution 
under  generally  accepted  accounting 
principles  ("GAAP")  (except  for  those 
engaged  in  activities  impermissible  for 
national  banks,  as  described  below).  If 
an  association  owns  a  5  percent  or 
greater  interest,  but  does  not  have 
control  under  GAAP,  OTS  requires  pro- 
rata consolidation,  as  di,scussed  below. 
For  the  Banking  Agencies,  subsidiaries 
are  generally  consolidated  if  the  parent 
institution  holds  more  than  50  percent 
of  the  outstanding  voting  stock,  or  if  the 
subsidiary  is  otherwise  controlled  or 
capable  of  being  controlled  by  the 
parent  institution  (see  exception  for 
depository  institutions). 

Reason  for  OTS  difference:  Savings 
associations,  particularly  state-chartert*d 
institutions,  have  in  the  past  bt^en 
allowed  to  invest  in  a  more  expansive 
list  of  subsidiaries  and  equity 
investments  than  national  banks.  OTS 
has  adopted  its  more  stringent  policy  of 
requiring  pro-rata  consolidation  of 
ovvmership  interests  of  5  percent  or 
greater,  but  not  constituting  G.\AP 
control,  because  it  better  reflects  the  risk 
that  may  be  posed  by  such  subsidiaries. 

Subsidiaries  ("impermissible"): 
FIRREA  and  the  OTS  capital  rule 
require  the  deduction  from  capital  of 
investments  in  and  loans  to  subsidiaries 
that  engage  in  activities  not  permissible 
for  a  national  bank.  FIRREA  originally 
provided  for  a  five  year  pha.se-out  of 
such  in\  estments  and  loans  that  were 
made  prior  to  April  13,  1989.  In  1992. 
the  Director  of  OTS  was  given 
discretionary  authority  to  extend  the 
phase-out  period  until  mid-1996  for 
investments  in  certain  real  estate 
subsidiaries  provided  the  conditions 
contained  in  the  statute  are  satisfied. 
During  the  phase-out  period,  the 
percentage  of  assets  corresponding  with 
the  non-deducted  portion  of  the  assets 
is  consolidated.  The  Banking  Agencies 
may  rttquire  deduction  on  a  case-by-case 
basis. 

The  FRB  deducts  investments  in,  and 
unsecured  advances  to.  Section  20 
securities  subsidiaries  from  a  member 
bank's  capital.  The  FDIC  similarly 
deducts  investments  in.  and  unsecured 
advances  to,  securities  subsidiaries  and 
mortgage  banking  subsidiaries. 

Reason  for  OTS  difference:  Although 
savings  associations  may  own 
subsidiaries  that  engage  in  activities  that 
are  prohibited  for  national  banks,  the 
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Home  Owners'  Loan  Act  ("HOLA.") 
requires  the  deduction  of  investments 
and  loans  to  such  subsidiaries,  in 
accordance  with  a  statutorily  prescribed 
phase-out  period.  (HOLA  5(t)(5)). 

The  deduction  of  investments  in 
subsidiaries  from  the  parent's  capital  is 
designed  to  ensure  that  the  capital 
supporting  the  subsidiary  is  not  also 
used  as  the  basis  of  further  leveraging 
and  risk-taking  by  the  parent 
association.  In  deducting  investments  in 
and  advances  to  certain  subsidiaries 
from  the  parent  association's  capital,  the 
OTS  expects  the  parent  savings 
association  to  meet  or  exceed  miniruum 
regulatory  capital  standards  without 
reliance  on  the  capital  invested  in  the 
particular  subsidiary,  consistent  with 
FIRREA's  mandate. 

The  deduction  of  investments  in  and 
extensions  of  credit  to  impermissible 
subsidiaries  is  consistent  with,  but  more 
broadly  applicable  than,  the  FRB's  and 
FDIC's  treatment  of  securities 
subsidiaries  and  the  FDIC's  treatment  of 
mortgage  banking  subsidiaries. 

Consolidation  of  the  remaining  assets 
of  the  impermissible  subsidiaries  is 
required  to  ensure  that  sufficient  capital 
is  held  by  savings  associations  during 
the  phase-out  period. 

Subsidiaries  ( "permissible — minority 
ownership"):  The  OTS  rule  requires  the 
pro-rata  consolidation  of  subsidiaries 
where  the  association  does  not  have 
control,  as  defined  under  GAAP,  but 
owns  a  five  percent  or  greater 
owmership  interest  in  the  subsidiary. 
The  bank  regulators  generally  require 
capital  to  be  held  only  against  the 
investments  in  such  subsidiaries  but 
may,  on  a  case-by-case  basis,  deduct 
them  from  capital  or  consolidate  them 
either  fullv  or  on  a  pro-rata  basis. 

Reason  for  OTS  DifTerence:  OTS 
believes  that  its  treatment  is  appropriate 
and  that  sufficient  capital  should  be 
held  against  the  risks  of  such 
investments.  OTS  believes  associations 
are  better  protected  from  the  economic 
risk  presented  by  their  subsidiaries  by 
requiring  capital  to  be  held  against  the 
amount  of  the  subsidiaries'  assets  rather 
than  only  assessing  an  8  percent  capital 
charge  against  an  institution's 
investment  in  such  nonconsolidafed 
subsidiaries. 

Subsidiaries  (lower-tier  depositorv 
institutions):  Under  OTS  rules,  a 
depository  institution  subsidiary  is 
automatically  consolidated  with  its 
parent  association  if  the  subsidiary'  was 
acquired  prior  to  May  1,  19^9.  The 
parent  association's  investment  in  such 
subsidiaries  is  automatically  excluded 
from  the  parent  association's  capital  if 
the  depository  institution  subsidiary 
was  acquired  on  or  after  May  1 ,  1 989 


(excepn  if  it  engages  only  in  activities 
permissible  for  a  nati<Mial  bank,  in 
which  case  it  is  consohdated).  OTS 
requires  consolidation  of  lower-tier 
depository  institutions,  if  consolidation 
results  in  a  higher  capital  requirement 
than  the  exclusion  requirement.  For 
purposes  of  the  risk-based  capital 
regulations,  the  Banking  Agencies 
generally  consolidate  majontv-owned 
banking  and  finance  subsidiaries. 

Reason  for  OTS  Difference.  OTSs 
policy  addresses  its  concerns  about  U) 
"double-leveraging"  of  the  parent 
association's  capital  and  lii)  incentives 
to  raininwUy  capitalize  lower-tier 
depository  institutions,  h  also  ensures 
that  OTS  capital  standards  are  at  least 
as  stringent  as  those  imposed  on  banks. 
(HOLA  5(t)(5MA).(CK(E)). 

4.  Equity  InvesUnents:  OTS  requires 
associations  to  deduct  equity 
investments  from  their  capital  over  a 
five  year  transition  peri(xl.  Bank 
regulators  allow  only  a  limited  range  of 
equity  mvestments  and  place  those 
investments  in  the  100  percent  risk- 
weight  category,  rather  than  requiring 
deduction. 

In  March  1993,  OTS  issued  a  final 
rule  that  provides  pwrallel  treatment  of 
equity  investments  for  thrifts  and 
national  banks.  Equity  investments  of 
thrifts  (primarily  stock  of  the  Federal 
Home  Loan  Mortgage  Corporation 
(  "FHLMC"),  stock  of  the  Federal 
National  Mortgage  Association 
("FNMA"),  and  certam  loans  with 
equity  characteristics)  that  are 
permissible  for  national  banks  would  be 
placed  in  the  100  percent  risk  weight 
categorv. 

Reason  for  OTS  Difference:  OTS  will 
continue  to  require  the  deduction  from 
capital  of  equity  investments  that  are 
impermissible  for  national  banks.  This 
approach  is  designed  to  insulate  the 
institution  and  the  Insurance  fund  from 
the  risk  of  these  investments.  This 
policy  is  intended  to  result  in  such 
investments  being  either  divested  or 
"pushed  down  "  into  subsidiaries,  where 
savings  associations  can  limit  their 
liability  and  attempt  to  attract  partial 
market  funding  for  the  subsidiaries.  The 
OTS  will  address  the  safety  and 
soundness  of  equity  investments  of 
thrifts  that  are  permissible  for  national 
banks  through  the  sa,me  capital  and 
suporv  isory  approach  used  by  the 
Banking  Agencies. 

5.  20  Percent  Hisk-Weight  for  High 
Quahty  MBS:  OTS  includes  agency 
securities  [je..  issued  by  FNMA  or 
FHLMC)  in  the  20  percent  risk-weight 
category.  OTS  also  places  high-quality, 
private-issue,  mortgage-related 
securities  {i.e..  eligible  seciuities  under 
the  Secondary  Mortgage  Market 


Enhancement  Act  ("SMMEA"))  m  the 
20  percent  risk-weight  category.  These 
private-issue  mortgage-backed  securities 
represent  interests  in  residential  or 
mixed  use  real  estate  and  are  rated  m 
one  of  the  two  highest  investment  grade 
rating  categories  by  a  oationaiN- 
recognized  rating  agency.  Generallv,  the 
Banking  Agencies  place  pnvate- issue 
MBS  in  the  50  percent  or  100  percent 
risk-weight  category. 

Reason  for  OTS  Difference  Pohcy 
decision  to  take  the  high  credit  quahty 
of  these  securities  into  account  in  risk- 
weighting  these  securities. 

6.  Qualifying  Muhi-famity  Mortgage 
Loans:  OTS  allows  certain  km-nsk 
multi-famihy  mortgage  loans  (i.e.. 
buildings  with  5-36  units,  maximum  80 
jjercent  loan-to-value  ratios  and 
minimum  80  percent  occupancy  rates) 
to  qualify  for  the  50  percent  risk-weight 
category.  The  Banking  Agenoes 
currently  place  all  multi-family 
mortgage  loans  in  the  100  percent  risk- 
weight  category. 

OTS  and  the  Banking  Agencies  are  m 
the  process  of  issuing  final  rules  to 
implement  section  618(b)  of  the 
Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991  ('  RTC  Act"), 
by  reducing  the  risk  wet^t  of  muhi- 
family  mortgage  loans  meeting  the 
specified  statutory  and  regulatory 
criteria  to  the  50  percent  risk  weight. 

The  RTC  Act  requires  OTS  and  the 
Banking  Agencies  to  place  multi-family 
mortgage  loans  in  the  50  percent  nsk 
weight  category  if  they  meet  the 
following  criteria:  (1)  The  loan  is 
secured  by  a  first  hen.  (2)  the  ratio  of  the 
principja)  obligation  to  the  appraised 
value  of  the  property,  that  is.  the  loan- 
to-value  ratjo,  does  not  exceed  80 
percent  (75  percent  if  the  loan  is  based 
on  a  floating  interest  rate),  (3)  the 
annual  net  operating  income  generated 
by  the  property  (before  debt  service)  is 
not  less  than  120  percent  of  the  annual 
debt  service  on  the  loan  (115  percent  if 
the  loan  is  based  on  a  floating  interest 
rate),  (4)  the  amortization  of  principal 
and  interest  occurs  over  a  period  of  not 
more  than  30  years  and  the  minimum 
matujity  for  repavTnent  of  princip)al  is 
not  less  than  seven  years.  (5)  all 
principal  and  interest  pavTuents  have 
been  made  on  time  for  a  period  of  not 
less  than  one  year,  and  16)  meets  other 
prudential  underwriting  criteria 
imposed  by  the  Banking  Agencies. 

Reason  for  OTS  Difference:  Policy 
decision  to  assess  a  lower  capita!  charge 
on  such  loans  and  securities  in 
accordance  with  the  requirement  of 
Section  618(b).  OTS  is  working  with  the 
Banking  Agencies  to  implement  the 
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statutory  mandate  on  a  uniform 
interagency  basis. 

7.  Intangible  Assets:  The  final  rule  on 
the  capital  treatment  of  intangible  assets 
adopted  by  the  OTS  generally  is 
consistent  with  the  rules  adopted  by  the 
Banking  Agencies.  The  final  OTS  rule, 
however,  contains  a  grandfathering 
provision  and  a  transition  provision  for 
purchased  mortgage  servicing  rights 
included  in  capital  prior  to  adoption  of 
the  revised  final  rule. 

The  OTS  rule  also  contains  a 
grandfather  provision  allowing 
continued  inclusion  of  core  deposit 
premiums  included  in  associations' 
capital  on  the  effective  date  of  the  final 
rule.  These  core  deposit  premiums  were 
previously  includable  in  capital 
pursuant  to  temporarv'  OTS  guidance  if 
an  association's  management 
dotermined  that  they  passed  a  three-part 
test  and  the  amount  included  did  not 
exceed  25  percent  of  core  capital.  The 
new  rule  requires  the  deduction  of 
nongrandfathered  core  deposit 
premiums  from  capital. 

Reason  for  OTS  Difference:  Policy 
decision  to  permit  purchased  mortgage 
servicing  rights  and  core  deposit 
premiums  to  be  included  in  capital  if 
they  were  previously  included  pursuant 
to  OTS  rule  or  policy. 

8  Recourse  Arrangements 

Assets  Sold  with  Recourse  (Non- 
Mortgagel:  If  a  savings  association  sells 
non-mortgage  assets  vv-ith  recourse 
(where  the  transaction  is  treated  as  a 
sale  under  GAAP).  OTS  (i)  considers  it 
a  sale,  and  (ii)  requires  capital  to  be  held 
against  the  total  amount  of  the  loans 
sold  with  recourse  through  the  use  of 
the  100  percent  off-balance  sheet 
conversion  factor.  If  a  bank  sells  a  non- 
mortgage  asset  with  recourse  (even 
when  the  transaction  is  treated  as  a  sale 
under  GAAP),  it  is  not  considered  a  sale 
by  the  Banking  Agencies. 

Reason  for  OTS  Difference:  OTS 
follows  GAAP  in  determining  whether  a 
transaction  is  a  sale.  The  OTS  policy  is 
designed  to  ensure  that  sufficient  capital 
is  available  to  absorb  the  risk  associated 
with  the  recourse  obligation. 

Assets  Sold  with  Recourse 
(Mortgages — Private  Transactions):  If 
savings  associations  sell  mortgage  assets 
with  recourse  to  private  entities  and  the 
transaction  is  treated  as  a  sale  under 
GA.AP.  OTS  follows  the  same  policy  as 
it  follows  regarding  sales  of  non- 
mortgage  assets.  Under  this  policy,  OTS 
(i)  considers  the  transaction  a  sale  and 
(ii)  requires  capital  to  be  held  under  the 
risk-based  capital  computations  through 
the  use  of  the  100  percent  off-balance 
sheet  conversion  factor. 


Banks  that  sell  pools  of  residential 
mortgages  to  private  entities  with 
recourse  generally  are  required  to  hold 
the  full  amount  of  capital  against  the 
mortgages  sold  regardless  of  the  amount 
of  recourse  retained  and  the  treatment  of 
the  transaction  for  regulatory  reporting 
purposes. 

The  rules  of  the  FRB  and  OCC. 
however,  provide  that  no  capital  is 
required  against  pools  of  1-  to  4-  famil}- 
mortgages  sold  to  private  entities  with 
"insignificant  recourse"  [i.e.,  less  than 
expected  losses)  for  which  a  specific 
non-capital  reserve  or  liability  account 
is  established  and  maintained  for  the 
maximum  amount  of  possible  loss 
under  the  recourse  provision.) 

If  "significant"  recourse  is  retained, 
the  transaction  is  not  reported  as  a  sale 
and  the  assets  remain  on  the  balance 
sheet.  Capital  is  required  to  be  held 
against  the  on-balance  sheet  amount  of 
the  assets.  The  FDIC  follows  this 
approach  for  all  sales  with  recourse;  the 
FDIC  has  not  adopted  an  "insignificant 
recourse"  policy. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS,  in 
general,  follows  GAAP  in  determining 
whether  a  transaction  is  a  sale. 
Regardless  of  "sale"  treatment,  OTS 
requires  capital  if  savings  associations 
are  liable  for  losses. 

Assets  Sold  mth  Recourse  (Limited 
Recourse):  For  risk-based  capital 
purposes  only,  the  OTS  limits  the 
capital  required  on  mortgage  and  non- 
mortgage  assets  sold  with  recourse  (that 
are  treated  as  sales  under  GAAP)  to  the 
lesser  of  (i)  the  maximum  contractual 
liability  under  the  recourse  arrangement 
or  (ii)  the  "normal"  capital  cliarge  on 
the  off-balance  sheet  assets. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets,  which  is 
limited  to  an  association's  maximum 
contractual  liability  under  such 
arrangements. 

Recourse  serx'icing:  Where  savings 
associations  are  responsible  for  credit 
losses  on  loans  they  service.  OTS 
requires  capital  against  the  amount  of 
the  underlying  loans  consistent  with  the 
recourse  policy  set  forth  above. 
Although  savings  associations  do  not 
"own"  the  underlying  assets,  they  have 
a  contingent  liability  and  are  subject  to 
losses  on  those  loans.  OTS  requires 
associations  to  hold  capital  against  the 
underlying  loans  posing  economic  risk 
for  the  associations.  The  Banking 
Agencies  do  not  assess  capital  on  the 
underlying  loans  but  only  on  the 
amount  of  the  servicing  rights. 

Reason  for  OTS  difference:  Policy 
decision  to  assess  capital  on  underlying 


loans  to  buffer  associations  from  risk  of 
loss  on  such  loans. 

9.  Purchased  Subordinated  Securities: 
Savings  associations  are  required  to 
hold  capital  against  the  amount  of 
subordinated  securities  and  all  more 
senior  securities  regardless  of  whether 
tlie  subordinated  securities  were 
originated  by  the  institution  or 
purchased  from  other  parties.  Banks  are 
only  required  to  hold  capital  against  the 
amount  of  more  senior  securities  if  the 
institution  originated  and  sold  the 
underlying  loans.  The  Banking  Agencies 
do  not  require  banks  to  hold  capital 
against  securities  senior  to  acquired 
subordinated  securities  if  a  bank  did  not 
originate  and  sell  the  underlying  loans. 

Reason  for  OTS  difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  Whether 
institutions  create  subordinated 
securities  or  purchase  subordinated 
securities,  the  risks  are  similar. 

10.  Consequences  of  Failure  to  Meet 
Capital  Standards:  The  PCA  provisions 
of  FDICIA  impose  a  stringent  regulatory 
regimen  on  thrifts  and  banks  failing 
their  capital  requirements.  The  PCA 
provisions  of  section  131  of  FDICIA 
estabhsh  five  regulatory  categories,  with 
the  distinctions  primarily  based  on 
institutions'  capital  ratios.  Section  131 
imposes  various  sanctions  and 
restrictions  on  institutions  in  the  lower 
three  PCA  categories,  while  other 
regulations  (brokered  deposits  and  the 
risk-based  premium  rules  of  the  FDIC) 
provide  preferential  treatment  to  the 
well-capitalized  institutions.  The 
Agencies  issued  a  joint  preamble  and 
parallel  rules  implementing  PCA. 

Savings  associations  are  also  subject 
to  additional  restrictions  and 
requirements  under  the  HOLA,  as 
enacted  in  FIRREA.  The  OTS  will 
continue  to  apply  these  provisions  to 
savings  associations,  but  is  coordinating 
their  implementation  with  the  PCA 
provisions  to  the  extent  possible.  The 
HOLA  provisions  do  not  apply  to  banks. 

Reason  for  OTS  Difference:  The 
.Agencies  have  adopted  uniform  rules 
implementing  the  PCA  provisions  of 
PDICIA.  The  HOLA.  however,  continues 
to  impose  additional  restrictions  on 
savings  associations  (HOLA  5(t){6)). 

B.  Minor  Differences 

1.  1.5  Percent  Tangible  Capital 
Requirement:  OTS  has  an  explicit  1.5 
percent  tangible  capital  requirement;  the 
bank  regulators  do  not. 

Reason  for  OTS  Difference:  FIRREA 
requires  OTS  to  establish  a  tangible 
capital  requirement  of  at  least  1.5 
percent  of  assets  (HOLA  5(t)(2)(B)).  2. 

2.  Collateralized  Mortgage  Obligations 
("CMO")  Tranches:  In  its  final  interest 
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rate  risk  rule,  OTS  eliminated  the 
placement  of  stripped  securities  and 
certain  collateralized  mortgage 
obligations  in  the  100  percent  risk 
wei^t  category  because  of  interest  rate 
risk  sensitivity.  The  interest  rate  risk 
component  will  address  this  risk 
directly.  OTS  is  keeping  residual 
securities  in  the  100  percent  risk-weight 
in  light  of  the  risks  associated  with 
residual  securities. 

The  Banking  Agencies  vary  in  their 
approach:  OCC  has  stated  that  any  CMO 
tranche  absorbing  more  than  its  pro-rata 
share  of  principal  loss  risk  is  risk- 
weighted  at  100  percent  (others 
generally  at  20  percent);  FRB  has  stated 
that  any  CMO  tranche  absorbing  more 
than  its  pro-rata  share  of  loss  is  risk 
weighted  at  100  percent  (others 
generally  at  20  percent);  FDIC 
undertakes  a  case-by-case  review. 

Reason  for  OTS  Difference:  Policy 
decision  to  address  the  interest  rate  risk 
of  these  securities  by  imposing  capital 
charge  in  accordance  with  interest  rate 
risk  rule.  The  risks  involved  with 
residual  securities  warrant  their 
continued  placement  in  the  100  percent 
risk  weight. 

3.  Pledged  Deposits/Nonwithdrawable 
Accounts:  OTS  includes  these 
instruments  as  core  capital  for  mutual 
associations  if  they  meet  the  same 
requirements  as  non-cumulative 
perpetual  preferred  stock.  If  they  do  not 
meet  the  requirements  for  inclusion  in 
core  capital,  OTS  includes  them  as 
supplementary  capital  provided  they 
meet  the  standards  for  preferred  stock  or 
subordinated  debt.  The  Banking 
Agencies  do  not  address  this  issue  since 
these  instnmients  do  not  exist  in  the 
banking  industry. 

Reason  for  OTS  Difference:  Policy 
decision  to  treat  items  that  offer 
equivalent  protection  to  the  insurance 
fimd  and  the  institution  in  the  same 
v/ay. 

4.  Qualifying  Single  Family  Mortgage 
Loans:  In  order  to  be  placed  in  the  50 
percent  risk-weight  category-,  OTS 
requires  that  mortgages  have  no  more 
than  an  80  percent  loan-to-value 
("LTV")  ratio  (unless  they  have  private 
mortgage  insurance  ("PMl")  bringing 
the  LTV  ratio  down  to  80  percent).  The 
Banking  Agencies  require  "prudent, 
conservative"  underwriting  without 
specific  LTV  ratio  requirements. 

Reason  for  OTS  Difference:  Policy 
decision  to  make  e.xphcit  what  OTS 
believes  is  generally  "prudent  and 
conservative";  the  Bariking  Agencies 
have  indicated  to  OTS  that  they  may  use 
the  80  percent  LTV  ratio  in  examiner 
guidance. 

5.  Loans  to  Individual  Purchasers  for 
the  Construction  of  Their  Homes:  OTS 


and  OCC  place  these  assets  in  the  50 
percent  risk-weight  category.  The  FRB 
and  FDIC  may  treat  them  as 
construction  loans  (100  percent)  or  as 
mortgage  loans  (50  percent)  depending 
on  their  characteristics. 

Reason  for  OTS  difference:  Policy 
decision  to  include  such  loans  in 
standard  treatment  of  1-4  family 
mortgage  loans,  as  does  the  OCC. 

6.  Holding  of  First  and  Second  Liens 
on  Home  Mortgages  bv  the  Same 
Institution:  The  FDIC.' FRB.  and  OTS 
generally  treat  first  and  second  liens 
held  by  the  same  institution  as  single 
loans  if  there  are  no  intervening  liens. 
The  OCC  generally  places  second  liens 
in  the  100  percent  risk-weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  generally  to  treat  combined 
loans  same  as  single  loans.  StK;ond 
mortgages  (depending  on  their 
characteristics)  should  be  placed  in  the 
50  percent  risk  weight  if  both  loans  are 
held  by  the  same  institution,  there  are 
no  intervening  liens,  and  they  meet  the 
criteria  for  qualify  ing  mortgage  loans. 

7.  Rules  on  Maturing  Capital 
Instruments  ("MCI"):  OTS  and  the 
Banking  Agencies  use  different  rules  to 
determine  how  much  of  MCI  counts 
toward  capital.  OTS  (i)  grandfathers 
issuances  of  MCI  issued  on  or  before 
November  7, 1989  (which  was  the  date 
of  the  rule  change)  and  (ii)  allows  two 
options  for  issuances  of  MQ  after 
November  7,  1989  (a)  the  bank  rule  (five 
year  amortization)  or  (b)  a  limit  of  20 
percent  of  total  capital  maturing  in  any 
one  year  for  instruments  within  seven 
years  of  maturity.  Bank  regulators  use  a 
five  year  amortization  rule. 

Reason  for  OTS  Difference:  Policy 
decision  to  minimize  unnecessary 
disincentives  for  issuance  of 
subordinated  debt  and  to  avoid  unduly 
penahzing  pre-FIRREA  issuances  of 
MCI. 

8.  Limitation  on  Subordinated  Debt: 
The  Banking  Agencies  limit 
subordinated  debt  to  50  percent  of  core 
capital.  OTS  has  no  limit  on  the  amount 
of  subordinated  debt  that  can  count  as 
supplementarv  capital. 

Reason  for  OTS  Difference:  Policy 
decision  to  encourage  issuance  of 
supplementar\'  capital. 

9.  Nonresidential  Construction  and 
Land  Loans:  OTS  requires  the  amount  of 
these  loans  above  an  80  percent  LTV 
ratio  to  be  deducted  from  total  capital 
(with  a  five  year  phase-in).  The  Baiiking 
Agencies  place  the  whole  loan  amoimt 
in  the  100  percent  risk- weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS 
experience  indicates  that  high  LTV  ratio 
land  loans  and  nonresidential 


construction  loans  present  particularly 
high  levels  of  risk. 

10.  FSUC/FDIC-covered  Assets:  OTS 
places  these  assets  in  the  zero  percent 
risk-weight  category.  The  Banking 
Agencies  generally  place  these  assets  in 
the  20  percent  risk-weight  category. 

Reason  for  OTS  Difference:  Pohcy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS  notes 
that  these  government  guaranteed 
obhgations  are  supported  by  a  "backup" 
call  on  the  United  States  Treasurv. 

11.  Mutual  Funds:  In  general.  OTS 
establishes  the  risk  weighting  for  mutual 
funds  on  the  asset  with  the  highest 
capital  requirement  actually  held  by  the 
mutual  fund.  The  Banking  Agencies 
base  their  capital  charge  on  the  highest 
risk-weighted  asset  that  is  a  permissible 
investment  by  the  mutual  fund.  OTS 
allows,  on  a  case-by-case  basis,  "pro- 
rata" risk- weighting  of  investments  in 
mutual  funds,  based  on  the  assets  of  the 
mutual  fund  (i.e.,  if  90  percent  of  a 
mutual  fund's  assets  are  20  percent  risk- 
weight  assets  and  10  percent  are  100 
percent  risk-weight  assets,  we  may 
allow  90  percent  of  the  investment  in  20 
percent  risk-weight  category  and  10 
percent  in  the  100  percent  risk- weight 
category).  The  Banking  Agencies  do  not 
allow  banks  to  pro-rate  mutual  fund 
investments  between  risk- weight 
categories. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets  OTS  believes 
that  allowing  institutions  to  pro-rate 
their  investments  and  focus  on  actual 
assets  ensures  that  savings  associations 
hold  capital  in  an  amount  essentially 
equivalent  to  that  required  if  they 
directly  held  the  assets  in  which  the 
mutual  fund  invested. 

12.  Capital  Requirement  on  Holding 
Companies:  FRB  applies  the  risk-based 
capital  requirements  to  bank  holding 
companies;  OTS  does  not  apply  them  to 
thrift  holding  companies. 

Reason  for  OTS  Difference;  OTS 
pohcy  decision  to  not  impose  capital 
requirements  on  corporate  entities  that 
do  not  pose  a  risk  to  the  deposit 
insurance  fund. 

13.  Agricultural  Loan  Losses:  The 
Banking  Agencies,  due  to  a  statutory 
requirement,  allow  such  losses  to  be 
deferred  (and,  effectively,  allow  these 
losses  to  be  "included"  in 
supplementary  capital).  OTS  does  not 
allow  such  losses  to  be  deferred  or 
included  in  assets  or  capital. 

Reason  for  OTS  Difference:  OTS  has 
no  statutory  requirement  to  allow  such 
deferred  losses  in  assets  or  capital. 

14.  Income  Capital  Certificates 
("ICCs")  and  Mutual  Capital  Certificates 
("MCCs"):  OTS  allows  inclusion  in 
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supplementan-  capital.  Because  these 
iti-ms  do  not  exist  in  the  banking 
indiistPr'.  the  Banking  Agencies  do  not 
address  them. 

Reason  for  OTS  Difference:  ICCs/ 
MCCs  are  counted  as  supplementary 
capital  due  tc  their  being  functionally 
equivalent  to  net  worth  certificates 
(which  are  required,  by  statute,  to  be 
included  in  capital). 

15  Pf^stnctions  on  Hybrid  Capital 
Insirumt^nts:  The  Banking  Agencies' 
capital  rules  contain  certain  restrictions 
on  hyhnd  capital  instruments  (priority 
of  debt.  etc.).  OTS  does  not  have  these 
restrictions  in  its  capital  rule  (rather, 
they  ore  elsewhere  in  OTS  regulations 
or  policy  statements). 

Reason  for  OTS  Difference:  Policy 
dec:ision  to  retain  flexibihty  to  adapt  to 
innovations  in  capital  instruments. 
fThere  is  no  difference  in  practice.) 

Attachment  II 

Summar>-  of  Differences  in  Accounting 
Practices 

Differences  by  each  agency  in 
accounting  or  sup€r\isory  reporting 
prat  tices  may  cause  differences  in  the 
amount  of  regulator,'  capital  maintained 
by  depositor)'  institutions.  These 
differences  are  the  result  of  an 
evolutionan.'  process  that  primarily 
reflects  historical  agency  philosophy 
and  industry  trends.  A  summar>'  of 
these  differences  is  presented  below. 

1 .  Futures  and  Forward  Contracts 

OTS  practice  is  to  follow  generally 
accepted  accounting  principles 
(■'GAAP")  In  accordance  with  SFAS  80. 
when  hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is  to 
be  r*3lated  to  the  accounting  for  the 
hedged  item.  Changes  in  the  market 
value  of  the  futures  contract  are 
recognized  in  income  when  the  effects 
of  related  changes  in  the  price  or 
interest  rate  of  the  hedged  item  are 
recognized.  Such  reporting  can  result  in 
deferred  gains  and  losses  in  accordance 
with  GAAP. 

The  Banking  Agencies  do  not  follow 
GA^-\P.  but  require  that  banks  report 
changes  in  the  market  value  of  futures 
contracts  even  when  used  as  hedges  in 
the  current  period's  income  statement. 
However,  futures  contracts  used  to 
hedge  mortgage  banking  operations  are 
reported  in  accordance  with  GAAP. 

2.  Excess  Senicing  Fees 

OTS  practice  is  to  follow  GAAP  in 
valuing  excess  servicing  fees.  When 
loans  are  sold  with  servicing  retained 
and  the  stated  servicing  fee  rate  differs 
materially  from  a  normal  servicing  fee 
rate,  the  sales  price  should  be  adjusted 
in  determining  the  gain  or  loss  from  the 


sale  of  the  loans.  This  provides  for  the 
recognition  of  a  normal  fee  in  each 
subsequent  year  that  servicing  continues 
on  the  loans.  The  gain  recorded  at  the 
date  of  sale  cannot  be  larger  than  the 
gain  assuming  the  loans  were  sold 
servicing  released.  The  subsequent 
valuation  of  the  e.xcess  servicing  is 
adjusted  based  upon  anticipated 
prepayment  rates  and  interest  rates. 

The  Banking  Agencies  follow  GAAP 
for  residential  mortgage  loan  pools.  For 
all  other  loans  (including  individual 
residential  mortgage  loans),  the  Banking 
Agencies  do  not  follow  GAAP.  In  those 
cases,  they  require  that  excess  servicing 
fees  retained  on  loans  sold  be  reported 
as  realized  over  the  contractual  life  of 
the  transferred  asset. 

3.  In-Substance  Defeasance  of  Debt 

OTS  practice  is  to  follow  GAAP.  In 
accordance  with  SFAS  76.  when  a 
debtor  irrevocably  places  risk-free 
monetary  assets  in  a  trust  solely  for 
satisfying  the  debt  and  the  possibility 
that  the  debtor  will  be  required  to  make 
further  payments  is  remote,  the  debt  is 
considered  extinguished.  The  transfer 
can  result  in  a  gain  or  loss  in  the  current 
period. 

The  Banking  Agencies  do  not  follow 
GA^\P.  The  Banking  Agencies  continue 
to  report  the  defeased  debt  as  a  liability 
and  the  securities  contributed  to  the 
trust  as  assets  with  no  recognition  of 
any  gain  or  loss  on  the  transaction. 

4.  Sales  of  Assets  with  Recourse 

OTS  practice  is  to  follow  GAAP.  A 
transfer  of  receivables  with  recourse  is 
recognized  as  a  sale  if  (i)  the  transferor 
surrenders  control  of  the  future 
economic  benefits,  (ii)  the  transferor's 
obligation  under  the  recourse  provisions 
can  be  reasonably  estimated,  and  (iii) 
the  transferee  cannot  require  repurchase 
of  the  receivables  except  pursuant  to  the 
recourse  provisions. 

However,  in  the  calculation  of  OTS 
risk-based  capital,  certain  off-balance 
sheet  conversions  are  performed  that 
result  in  capital  being  required  for  the 
risk  retained.  See  further  discussion  of 
capital  differences  with  respect  to  this 
item  in  Attachment  I,  Capital 
Differences. 

The  practice  of  the  Banking  Agencies 
is  generally  to  report  transfers  of 
receivables  with  recourse  as  sales  only 
when  the  transferring  institution  (i) 
retains  no  risk  of  loss  from  the  assets 
transferred  and  (ii)  has  no  obligation  for 
the  payment  of  principal  or  interest  on 
the  assets  transferred.  As  a  resuU,  assets 
transferred  with  recourse  are  reported  as 
financings,  not  sales. 

However,  this  general  rule  does  not 
apply  to  the  transfer  of  mortgage  loans 


under  one  of  the  government  programs: 
Government  National  Mortgage 
Association,  FNMA.  and  FHLMC. 
Transfers  of  mortgages  under  one  of 
these  programs  are  automatically  treated 
as  sales.  Furthermore,  private  transfers 
of  mortgages  are  al.so  reported  as  sales 
under  the  rules  of  the  FRB  and  OCC  if 
the  transferring  institution  does  not 
retain  a  significant  risk  of  loss  on  the 
assets  transferred. 

5.  Negative  Goodwill 

OTS  permits  negative  goodwill  to 
offset  goodwill  reported  as  an  asset. 

The  Banking  Agencies  require  that 
negative  goodwill  be  reported  as  a 
liability,  not  netted  against  goodwill 
assets. 

6.  Push -Down  Accounting 

OTS  requires  push-down  accounting 
when  there  is  at  least  a  90  percent 
change  in  ownership. 

The  Banking  Agencies  require  push- 
dov\Ti  accounting  when  there  is  at  least 
a  95  percent  change  in  ownership. 

7.  Offsetting  of  Amounts  Related  to 
Certain  Contracts 

OTS  practice  is  to  follow  GAAP.  It  is 
a  general  accounting  principle  that  the 
offsetting  of  assets  and  liabilities  in  the 
balance  sheet  is  improper  except  where 
a  right  of  setoff  exists.  FASB 
Interpretation  No.  39,  "  Off.setting  of 
Amounts  Related  to  Certain  Contracts" 
(FIN  39),  effective  in  1994.  defines  right 
of  setoff  and  specifies  that  four 
conditions  must  be  met  to  net  assets  and 
liabilities,  as  well  as  off-balance  sheet 
instruments. 

The  three  Banking  Agencies  are 
planning  to  adopt  FIN  39  solely  for  on- 
balance  sheet  items  arising  from  off- 
balance  sheet  derivatives.  The  Call 
Report's  existing  guidance  generally 
prohibits  netting  of  assets  and  liabilities 

8.  Specific  Valuation  Allowance  for  and 
Charge-offs  of  Troubled  Loans 

Prior  to  September  30.  1993.  OTS 
required  specific  valuation  allowances 
or  charge-offs  for  troubled  loans  based 
on  the  net  realizable  value  of  the 
collateral.  Effective  September  30,  1993, 
OTS  issued  a  revised  policy  that 
requires  charge-offs  or  specific  valuation 
allowances  against  a  loan  when  its  book 
value  exceeds  its  "value,"  as  defined. 
The  "value"  is  either  the  present  value 
of  the  expected  future  cash  flows 
discounted  at  the  loan's  effective 
interest  rate,  the  ob.servable  market  price 
of  the  loan,  or  the  fair  value  of  the 
collateral  This  revised  policy,  which  is 
similar  to  the  requirements  of  FASB 
Statement  No.  114,  narrows  the 
differences  between  banks  and  thrifts. 
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The  Baniting  Agencies  generally 
consider  real  estate  loans,  where 
rppayment  is  expected  to  come  solely 
from  the  collateral  that  secures  the  loan, 
to  be  "collateral  dependent."  For  such 
a  loan,  any  portion  of  the  loan  balance 


that  is  not  adequately  secured  bv  the 
value  of  the  collateral,  and  that  can  h^ 
clearly  identified  as  uncollectible, 
should  be  charged  off.  This  approach  ;s 
consistent  with  G.-\.\P  applicable  'o 
banks. 


Dated;  February  23,  1994. 

By  the  Office  of  Thrift  Supervision. 
lonathan  L.  Fiechter, 
Acting  Director 
[FR  Doc.  94-5049  Filed  3-4-94;  8:45  am) 
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Vol.  59,  No  44 
Monday.  March  7,  1994 


This  sectjon  o<  the  FEDERAL  REGISTER 
contains  notices  of  meetn^qs  published  under 
the  "Govemrient  m  fie  Sunshine  Act"  (Pub. 
L  94-409)  5  use  552b(e)(3). 


cx>MMOornr  futures  tfiading  commission 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  F.R.  98C3. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:30  a.m..  Tuesday.  March  8. 

1994 

CHANGES  IN  THE  MEETING:  The 

tiommodity  Futures  Trading 

Commission  has  canceltHi  the  meeting 

to  di.scuss  a  ni!e  enforcement  review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

](\in  A   VVebts.  2.54-6314. 

Jean  A.  Webb, 

Secretary  of  the  Cowmission . 

|FR  Doc  94-5293  Filed  3-3-94;  3:18  pm] 

BtLUNG  CO0£  SlSI-ai-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Wwks  of  .March  7,  14,  21.  and  28. 

1994 

PLACE;  (xjrmTiissioners'  Conference 

Room.  11555  Rockville  Pilce.  Rockville. 

M  dry  land. 

STATUS;  Pub  he  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  7 

Thursday,  March  10 
2  00  p  m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 
(Contact;  John  Larkins.  301-492-4516) 
3:30  p.m. 


Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a  Sequoyah  Fuels  Corp. — Petition  for 

Review  of  LBP-93-25  (Tentative) 
(Cx)ntact:  Cecilia  Carson,  301-504-1625) 

Week  of  March  14 — Tentative 

Monday,  March  1 4 

2:00  p.m. 
Briefing  by  Nuclear  Waste  Technical 

Review  Board  (N'WTRB)  (Public  Meeting) 
(Contact:  Paula  Alford.  703-235-4473) 

Friday,  March  18 

10:00  a.m. 
Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  Ted  Sherr.  301-504-3371) 
11:30  a.m. 
AfTirraation/Discussion  and  Vote  (Public 

Meeting) 
a.  Supplemental  Ethics  Regulations 

(Tentative) 
(Contact:  John  Szabc.  301-504-1610) 
2:00  p.m. 
Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  &  7) 

Week  of  March  21 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  March  21. 

Week  of  March  28— Tentative 

Thursday,  March  31 

10:00  a.m. 
Briefing  by  Nuclear  Energy  Institute  (NEI) 
(Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  ABB/CE  on  Status  of  System 
80+  Application  for  Design  Certification 
(Public  Meeting) 
(Contact:  301-881-7040) 


Friday,  April  1 

10:00  a.m. 
Briefing  on  Low  Level  Radioactive  Waste 

Performance  Assessment  Development 

Plan  (Public  Meeting) 
(Contact:  John  Greeves.  301-504-3334) 

ADOmONAL  INFORMATION: 

By  a  4—0  vote  on  February  28,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  Lhat  "Affirmation  of 
'Issuance  of  Final  Rule  Reinstating 
Nonprofit  Educational  E.xemption  and 
Denial  of  Petition  for  Rulemaking'  and 
"Sacramento  Municipal  Utility  District — 
Licensing  Board's  Second  Prehearing 
Conference  Order,  LBP-93-23'  "  be  held 
on  March  1 ,  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  .Suppiernentary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  spec  ific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  sliort 
notice.  To  verify  the  status  of  m.eetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION; 
William  Hill  (301)  504-1661. 

Dated:  March  2,  1994 
WiUiam  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

(FR  Doc   94-5232  Filed  3-3-94;  12:23  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previousty 
published  Presidential,  Rule,  Proposed  Rute, 
and  Notice  documents.  These  correc^ons  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  tn 
the  appropriate  document  categories 
elsewhe'e  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[Docket  No.  940119-4019;  I.D.  123093G] 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  South  Atlantic 

Correction 

In  notice  document  94-2417 

beginning  on  page  5179  in  the  issue  of 
Thursday.  February  3,  1994,  make  the 
following  correction: 

On  page  5180,  in  the  first  column, 
under  ADDRESSES,  begmning  in  the  fifth 
line,  remove  the  phrase  "the  Gulf  of 
Mexico  and  South  Atlantic  may  be 
obtained  from". 

BILUNG  CODE  15O6-01-O 


DEPARATMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 


[Docket  No,  931070-4010;  ID.  100493A) 
RIN0648-AF84 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

Correction 

In  rule  document  94-3176  beginning 
on  page  6588  in  the  issue  of  Friday. 
February  11,  1994,  make  the  following 
corrections: 

1.  On  page  6588,  m  the  second 
column,  under  EFFECTIVE  DATE,  in  the 
first  line,  "March  14.  1994  '  should  read 
"March  9.  1994". 

2.  On  page  6590,  m  the  first  column, 
in  the  fourth  full  paragraph,  in  the  last 
line,  "March  14,  1994"  should  read 
"March  9.  1994". 

BILLING  COOE  1SO5-01-O 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No,  1400LI-94;  AG  Order  No.  1864-94] 
RIN  1115-AC30 

Extension  of  Designation  of  Liberia 
Under  Temporary  Protected  Status 
Program 

Correction 

In  notice  document  94-4742 
beginning  on  page  9997  in  the  issue  of 
Wednesday,  March  2,  1994,  m  the 
second  column,  under  EFFECTIVE  DATES, 
in  the  fourth  and  fifth  hnes,  "March  3. 
1994"  and  "April  4,  1994"  should  read 
"March  2.  1994"  and  "April  1,  1994" 
respectively 

BILUNG  CODE  1»0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  February  18,  1994 

Correction 

In  notice  document  94-4577 
appearing  on  page  9800  in  the  issue  of 
Tuesday.  March  1,  1994,  in  the  second 
column,  the  heading  should  read  as  set 
forth  above. 

BILUNO  COOE  1&O5-01-O 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8508] 
RIN  1545-AE26 

Adjustments  to  Basis  of  Stock  and 
Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders 

Correction 

In  proposed  rule  document  93-31928 

beginning  on  page  12  in  the  issue  of 
Monday,  lanuaxy  3,  1994,  make  the 
following  corrections: 

1.  On  page  13.  in  the  third  column,  in 
the  first  full  paragraph,  m  the  fourth 
line,  "The"  should  read  "the". 


§1.1367-1     [Cof  reeled] 

2.  On  page  15,  in  the  3rd  column,  in 
§1.1367-l(c)(2),  inthellth  line,  insert 
a  period  after  "year";  and  in  the  19th 
line,  replace  the  comma  with  a  semi- 
colon. 

§1.1367-2    [Corrected] 

3.  On  page  17,  in  the  second  column, 
in  §  1.1367-2(d)(l),  in  the  eighth  line 
from  the  bottom,  insert  a  period  after 
"corporation". 

§11368-1     [Corrected] 

3  On  page  19,  in  the  second  column, 
in  §  1.1368-l(d).  in  the  second  Une,  "(ij 
General  treatment  of  distribution." 
should  read  "(1)  Genera]  treatment  of 
distribution." 

§11366-2    [Corrected] 

4.  On  page  21,  in  the  third  column,  in 
§  1.1368-2(d),  in  the  second  Une,  "(I)" 
should  read  "(1)". 

§1.1 368-3    [Corrected] 

5.  On  page  22,  in  the  third  column,  in 
§  1.1368-3,  replace  the  dash  with  a 
minus  sign  in  the  following  places: 

a.  In  Example  2  (iii).  in  the  fourth  line 
from  the  bottom. 

b.  In  Example  3  (ii),  in  the  fifth  and 
ninth  lines. 

c.  In  Example  3  (iv),  in  the  fourth  line. 

BILUMO  CODE  I50&-01-D 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN2900-AG29 

Claims  Based  on  Chronic  Effects  of 
Exposure  to  Vesicant  Agents 

Correction 

In  proposed  rule  document  94-1484 
beginning  on  page  3532  in  the  issue  of 
Monday,  January  24,  1994,  make  the 
following  correction: 

§3.316     [Corrected] 

On  page  3534,  in  the  second  column, 
in  §  3.316(b),  the  last  line  should  read 
"(See  §  3.303)." 
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DEPARTMENT  OF  VETERANS 

38CFR  Part  4 
R1N290O-AE11 

Schedule  for  Rating  Disabilities; 
Genitourinary  System  Disabilities 

Corrertion 

In  rulo  document  94-1045  beginning 
on  page  2323  in  the  issue  of  Tuesday. 


January  18,  1994,  make  the  following 
correction: 

§4  11  Sa     fCo''re<:fe<J] 

On  page  2528,  in  §  4.115a.  in  the 
table,  in  the  first  entry  under 
"Obstructed  voiding",  in  the  second 
line,  "characterization"  should  read 
"catheterization". 

BtLUNO  CODE  1 506-01 -0 
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Electronic  Fund  Transfer;  Final  Rule, 
Proposed  Rule  and  Proposed  Official 
Staff  Interpretation 


10678  Federal  Register  /  Vol.  59.  No.  44  /  Monday,  March  7.  1994  /  Rules  and  Regulations 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[RegulaUon  E;  Docket  No.  R-0829] 

Electronic  Fund  Transfers 

AGENCY:  Board  of  Governors  of  the 
Fedh-ral  Reser\'e  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  publishing  a 
final  rule  to  amend  Regulation  E, 
pursuant  to  its  authority  under  sections 
904(c)  and  (d)  of  the  Electronic  Fund 
Transfer  Act.  to  cover  electronic  benefit 
transfer  (EBT)  programs  established  by 
federal,  state,  or  local  government 
agencies.  EBT  programs  involve  the 
issuance  of  access  cards  and  personal 
identification  numbers  to  recipients  of 
government  benefits  so  that  they  can 
obtain  their  benefits  through  automated 
teller  machines  and  point-of-sale 
terminals.  The  final  rule  applies 
Regulation  E  to  EBT  programs  but  sets 
forth  certain  limited  modifications 
under  authority  granted  to  the  Board  by 
section  904(c)  of  the  act.  In  particular, 
periodic  account  statements  are  not 
required  if  account  balance  information 
and  written  account  histories  are  made 
available  to  benefit  recipients  by  other 
specified  means.  This  rulemaking 
directly  affects  government  agencies 
that  administer  EBT  programs  and 
indirectly  affects  depository  institutions 
and  other  private-sector  entities. 
DATES:  Effective  date:  Fehruarv'  28.  1994. 
Compliance  date.  To  provide  adequate 
time  to  prepare  for  compliance,  the 
Board  has  delayed  mandatory 
compliance  until  March  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  fane 
Jensen  Ge'.l  or  Mary  Jane  Seebach.  Staff 
.Mtomeys,  or  John  C.  Wood,  Senior 
Attorney.  Division  of  Consumer  and 
Community  Affairs,  at  (202)  452-2412 
or  (202)  452-3667.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 

SUPPt-EMENTARY  INFORMATION: 

(1)  Background 

F.FT  Act  and  Regulation  E 

Regulation  E  implements  the 
P'lectronic  Fund  Transfer  Act  (EFTA). 
The  act  and  regulation  cover  any 
electronic  fund  transfer  initiated 
through  an  automated  teller  machine 
(ATM),  point-of-sale  (POS)  terminal, 
automated  clearinghouse,  telephone 
bill-pa\Tnent  system,  or  home  banking 
program  and  provide  rules  that  govern 
these  and  other  electronic  transfers.  The 
regulation  sets  niles  for  the  issuance  of 


ATM  cards  and  other  access  devices; 
disclosure  of  terms  and  conditions  of  an 
EFT  service;  documentation  of 
electronic  fund  transfers  by  means  of 
terminal  receipts  and  account 
statements;  limitations  on  consumer 
liability  for  unauthorized  transfers; 
procedures  for  error  resolution;  and 
certain  rights  related  to  preauthorized 
transfers. 

The  EFTA  is  not  limited  to  traditional 
financial  institutions  holding 
consumers"  accounts.  For  EFT  services 
made  available  by  entities  other  than  an 
account-holding  financial  institution, 
the  act  directs  the  Board  to  assure,  by 
regulation,  that  the  provisions  of  the  act 
are  made  applicable.  The  regulation  also 
applies  to  entities  that  issue  access 
devices  and  enter  into  agreements  v^-ith    ■ 
consumers  to  provide  EFT  services. 

Government  Programs  Involving 
Electronic  Delivery  of  Benefits 

The  federal  government,  in 
conjunction  with  state  and  local 
agencies,  is  working  to  expand 
electronic  delivery  of  government 
benefits  both  for  direct  federal  benefit 
programs  and  for  federally  funded 
programs  that  are  state  administered.  An 
electronic  benefit  transfer  (EBT)  system 
functions  much  like  a  private-sector 
EFT  program.  Benefit  recipients  receive 
plastic  magnetic-stripe  cards  and 
personal  identification  numbers  (PINs) 
and  access  benefits  through  electronic 
terminals.  For  cash  benefits  such  as  Aid 
to  Families  with  Dependent  Children 
(AFDC)  or  Supplemental  Security 
Income  (SSI),  the  programs  may  use 
existing  private-sector  ATM  networks  as 
well  as  POS  terminals  to  disburse 
benefits.  For  food  stamp  purchases,  the 
programs  use  POS  terminals  in  grocerv' 
stores.  In  some  cases  the  POS 
equipment  is  dedicated  solely  to  the 
EBT  program,  while  in  others  it  also  is 
used  for  private-sector  transactions. 

For  many  state  and  local  agencies. 
EBT  may  provide  a  way  to  increase 
operational  efficiency,  to  reduce  costs, 
and  to  improve  service  to  benefit 
recipients.  Federal  legislation  that  took 
effect  April  1.  1992.  provided  new 
impetus  for  the  use  of  EBT,  authorizing 
the  states  to  use  electronic  deliver,'  of 
food  stamp  benefits  in  place  of  paper 
coupons.  States  previously  could  seek 
approval  to  use  EBT  for  food  stamp 
benefits  only  on  a  demonstration  basis. 
Currently,  about  30  states  have  EBT 
programs  in  different  stages  of  operation 
or  development. 

In  November  1993.  the  Clinton 
administration  established  a  Federal 
Electronic  Benefits  Task  Force.  The 
group's  assigned  task  is  to  develop  and 
implement  a  nationwide  system  for  Xhc. 


electronic  deliverv'  of  benefits  from 
government  programs,  pursuant  to  a 
recommendation  from  the  National 
Performance  Review.  In  December,  the 
EBT  Task  Force  wrote  to  the  Federal 
Reserve  Board,  expressing  the  federal 
agencies"  commitment  to  providing 
consumer  protection  for  EBT  recipients, 
and  noting  at  the  same  time  the  need  for 
program  integrity  and  accountability  for 
public  funds.  The  EBT  Task  Force  asked 
that  the  Board  provide  a  three-year 
delay  in  the  effective  date  if  the  Board 
should  ultimately  decide  to  apply 
Regulation  E  to  EBT  programs.  The  EBT 
Task  Force  stated  that  this  delay  was 
necessary  for  implementing  EBT  in 
accordance  with  Regulation  E;  among 
other  things,  the  agencies  needed  the 
time  to  collect  and  evaluate  comparative 
loss  data  at  EBT  test  sites,  data  that  they 
could  then  use  as  the  basis  for  seeking 
legislative  authorization  and  funding  to 
pay  for  replacing  benefi.ts  lost  due  to 
unauthorized  transfers. 

(2)  Discussion 

Board  Authority 

The  Federal  Reserv  e  Board  has  a 
broad  mandate  under  the  EFTA  to 
determine  coverage  when  electronic 
services  are  offered  by  other  than 
traditional  financial  institutions. 
Section  904(d)  provides  that  in  the 
event  EFT  sen  ices  are  made  available  to 
consumers  by  a  person  other  than  a 
financial  institution  holding  a 
consumer's  account,  the  Board  shall 
ensure  that  the  acfs  provisions  are 
made  applicable  to  such  persons  and 
services. 

The  legislative  historv'  of  the  EFTA 
provides  guidance  on  the  Board  V 
authority  to  determine  if  particular 
services  should  be  covered  by  the  act, 
based  on  whether  transfers  are  initiated 
electronically,  whether  current  laws 
provide  adequate  consumer  safeguards, 
and  whether  coverage  is  necessarv'  to 
achieve  the  act's  basic  objectives.  A 
Senate  Banking  Committee  report  noted 
that  the  statutory'  delegation  of  authority 
to  the  Board  enables  the  Board  to 
examine  new  services  on  a  case-by-case 
basis,  thereby  contributing  substantially 
to  the  act's  overall  effectiveness.  The 
Congress  contemplated  that,  as  no  one 
could  foresee  EFT  developments  in  the 
hiture,  regulations  would  keep  pace 
with  new  sen.ices  and  assure  that  the 
act's  basic  protections  continue  to 
apply.  See  S.  Rep.  No.  915;  S.  Rep  No. 
1273.  95th  Cong..  2d  Sess,  25-26  (1978). 

In  February  1993  the  Board  published 
a  proposal  to  amend  Regulation  E  to 
cover  EBT  programs,  with  certain 
modifications.  58  FR  8714,  February  17. 
1993.  The  Board  believes  that  a  number 
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of  factors  support  Regulation  E  coverage 
of  EBT  programs.  EBT  recipients  use  the 
same  kinds  of  access  devices  and 
electronic  terminals  in  conducting 
transactions  as  do  consumers  of  EFT 
ser\ices  in  general.  Indeed,  in  EBT 
systems  that  piggyback  on  existing  EFT 
networks,  the  terminals  used  are  one 
and  the  same.  The  transactions 
themselves,  such  as  cash  withdrawals 
and  purchases,  are  also  similar. 

To  obtain  benefits,  recipients  insert  a 
magnetic-stripe  card  into  a  terminal  that 
reads  the  encoded  information,  and 
enter  a  PIN  to  verify  their  identity.  The 
terminal  communicates  with  a  database 
to  ascertain  that  a  recipient  is  eligible 
for  benefits,  that  the  card  has  not  been 
reported  lost  or  stolen,  and  that  benefits 
are  available  in  an  amount  sufficient  to 
cover  the  requested  transaction.  In  cash 
benefit  programs,  the  recipient  receives 
a  cash  disbursement;  in  the  case  of  food 
stamp  benefits,  the  recipient's  allotment 
is  charged  and  the  merchant's  account 
credited  for  the  amount  of  the  food 
purchase.  From  a  recipient's  viewpoint, 
an  EBT  system  functions  much  the  same 
as  if  the  recipient  had  an  ordinan,' 
checking  account  with  direct  deposits  of 
government  benefits  and  with  ATM  and 
POS  service  available  to  access  the 
benefits. 

The  Board  believes  that  the  strong 
similarity  of  EBT  systems  and  other  EFT 
ser\'ices.  the  act's  legislative  history, 
and  the  language  of  the  EFTA  and 
R(!gulation  E  support  coverage  of  EBT 
programs  under  the  act  and  regulation. 
Therefore,  the  Board  has  determined 
that  EBT  programs  must  comply  with 
the  requirements  of  Regulation  E  as 
modified  by  this  final  rule,  pursuant  to 
its  authority  under  904(c)  and  (d)  of  the 
EFTA. 

The  Board's  action,  amending  the 
regulation,  supersedes  an  interpretation 
in  the  Official  Staff  Commentary  to 
Regulation  E  (12  CFR  part  205,  supp.  II). 
The  commentary  stated  that  an 
electronic  paym.ent  of  government 
benefits  was  not  a  credit  or  debit  to  a 
"consumer  asset  account"  because  the 
account  was  established  by  a 
government  agency  rather  than  the 
consumer  (the  recipient).  The  Board  has 
reexamined  that  interpretation,  and  has 
concluded  that  a  sufficient  basis  does 
not  exist  for  excluding  these  accounts 
from  Regulation  E's  coverage. 

The  act  defines  the  term  "account"  to 
mean  "a  demand  deposit,  savings 
deposit,  or  other  asset  account  *   *   *  as 
described  in  regulations  of  the  Board, 
established  primarily  for  personal, 
family,  or  household  purpo.ses  *   *   *." 
Regulation  E  uses  substantially  the  same 
wording,  and  refers  to  "other  consunver 
asset  account."  The  reference  to 


"consumer"  asset  accounts 
distinguishes  them  from  business- 
purpose  accounts,  which  are  not  subject 
to  the  regulation. 

The  EFTA's  coverage  is  not  limited  to 
traditional  depository  institutions,  but 
may  extend  to  any  person  (including  a 
government  agency)  '••   *   •  who  issues 
an  access  device  and  agrees  with  a 
consumer  to  provide  electronic  fund 
transfer  services."  In  the  case  of  EBT 
programs,  the  Board's  action  will  affect 
primarily  government  agencies  that 
administer  EBT  programs  and  issue  EBT 
cards  to  benefit  recipients  for  accessing 
benefits,  or  that  arrange  for  such 
services  to  be  pro\-ided.  The  revised  rule 
will  affect  only  indirectly  most 
depository  in.stitutions  and  other 
private-sector  entities. 

Board's  Proposal 

While  the  Board  proposed  general 
coverage  of  EBT  under  the  EFTA,  the 
proposal  published  in  February  1993 
modified  certain  docum.entation 
requirements,  recognizing  differences 
between  EBT  and  EFT  systems.  A 
periodic  statement  would  not  be 
required  if  information  about  account 
balances  and  account  histories  were 
otherwise  made  available  to  consumers. 
In  addition,  modifications  were 
proposed  in  the  rules  on  the  issuance  of 
access  devices,  initial  disclosures,  and 
the  notices  on  error  resolution 
procedures,  to  tailor  the  requirements  to 
EBT  programs. 

The  Board  received  approximately 
175  comment  letters  on  its  proposal 
from  a  broad  range  of  commenters. 
About  125  commenters — including  state 
and  local  agencies  that  provide  benefits, 
federal  agencies,  financial  institutions, 
and  a  bank  trade  association — opposed 
the  Board's  proposal.  Many  of  them 
requested  an  exemption  for  EBT 
programs  from  the  Regulation  E  liability 
and  error  resolution  rules.  They  asserted 
that  full  application  of  Regulation  E 
would  increase  the  costs  of  delivering 
benefits  to  the  point  that  offering  EBT 
might  not  be  economically  feasible, 
because  EBT  programs  may  be  only 
marginally  cost-effective  even  without 
factoring  in  Regulation  E  compliance 
costs.  They  expressed  the  view  that  the 
expected  advantages  of  EBT  might  not 
be  realized  if  Regulation  E  were  to 
apply,  and  that  its  application  would 
hinder  the  introduction  or  expansion  of 
EBT  programs. 

In  place  of  the  Board's  proposal,  the 
majority  of  the  commenters  supported 
recommendations  given  to  the  Board  in 
May  1992  by  an  interagency  steering 
committee  established  within  the 
federal  government  to  coordinate  EBT 
efforts  among  program  agencies. 


Agencies  represented  on  that  group 
included  the  Treasury  Department's 
Financial  Management  Service,  the 
Agriculture  Department's  Food  and 
Nutrition  Service,  the  Health  and 
Human  Services  Department's  Social 
Security  Administration  and 
Administration  for  Children  and 
Families,  the  Office  of  Management  and 
Budget,  and  other  federal  agencies  that 
have  an  interest  in  planning  for  EBT 
systems.  The  steering  committee's 
proposal  primarily  differed  from  the 
Board's  proposal  in  that  benefit 
recipients  would  be  liable  for 
unauthorized  transfers  subject  to  certain 
conditions,  and  the  error  resolution 
requirements  would  not  apply  if  an 
agency  maintained  "efficient,  fair,  and 
timely  procedures"  for  resolving  errors 
and  disputes,  including  an  appeals 
process. 

Anticipating  public  opposition  to 
Regulation  E  coverage,  the  Board  in  the 
proposal  indicated  that  commenters 
should  offer  explanations  of  why 
modifications  in  the  regulatory 
requirements  were  needed,  together 
with  specifics  such  as  data  on  costs. 
Approximately  35  commenters  included 
estimates  of  the  additional  cost  they 
believed  would  be  imposed  by 
Regulation  E.  In  some  cases  the 
estimates  were  quite  detailed.  A  few 
estimates  were  based  on  agency 
experience  with  the  replacement  of  lost 
or  stolen  cards  in  EBT  programs.  Most 
of  the  cost  estimates  were  based  on  loss 
and  fraud  experience  under  existing 
paper-based  benefit  programs  (such  as 
mailed  AFDC  checks  and  mailed  food 
coupons).  Nationwide,  one  group 
estimated  the  projected  costs  due  to 
Regulation  E,  in  worst-case  scenarios,  to 
be  between  $164  million  and  $986 
million  annually. 

Many  commenters  suggested  that 
private-sector  financial  institutions 
differ  from  goverrunent  agencies  in  ways 
that  relate  to  how  compliance  costs  can 
be  borne.  For  example,  financial 
institutions  can  control  their  costs  by 
selecting  the  customers  to  whom  they 
are  willing  to  offer  EFT  services,  while 
program  agencies  must  accept  all  who 
qualify  for  the  benefit  program.  If  a 
customer  of  a  financial  institution  is 
suspected  of  engaging  in  fraud,  the 
institution  can  terminate  the  account 
relationship.  In  a  like  situation,  an 
agency  could  shift  a  recipient  from  EBT 
back  to  the  paper-based  system,  but 
commenters  believe  it  may  not  be 
feasible  to  operate  dual  systems. 

Similarly,  commenters  noted,  private- 
sector  institutions  handle  losses  related 
to  the  Regulation  E  customer-liability 
limitations  by  spreading  the  losses  over 
their  entire  cu.stomer  base  in  the  form  of 
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increased  fees  or  reduced  interest  paid. 
Agencies  cannot  do  so.  and  thus  losi»s 
would  have  to  be  paid  out  of  tax 
revenues,  or.  where  pemiitted.  by 
reducing  beneCts.  If  neither  method  is 
available,  then  the  EBT  program  would 
be  eliminated  or  cut  back. 

Approximately  35  commenters 
supported  the  Board's  proposal.  This 
group  included  advocacy  groups  for 
benefit  recipients,  financial  institutions, 
a  bank  trade  association,  and 
individuals.  These  commenters  agreed 
with  the  premise  that  the  same  rules 
should  apply  to  both  EBT  recipients  and 
EFT  users  in  the  general  public,  and  that 
both  government  and  private-sector 
organizations  ofTering  EFT  services 
should  be  subject  to  the  same  rules. 

Some  commenters  in  this  group  called 
for  even  greater  consumer  protection  for 
EBT  recipients  than  would  be  provided 
by  existing  Regulation  E.  For  example, 
one  advocacy  group  argued  that  the 
regulation  should  prohibit  mandatory 
EBT  programs.  Other  commenters  urged 
the  Board  to  require  disputed  amounts 
to  be  provisionally  credited  to  the 
consumer's  account  within  one  business 
day  (Lnstead  of  10  business  days  for 
ATM  transactions,  or  20  business  days 
for  POS  transactions,  as  allowed  by 
existing  Regulation  E).  A  coalition  of 
consumer  groups  suggested  that  the 
limits  on  liability  for  unauthorized 
transactions  are  too  high  in  the  EBT 
context,  and  that,  for  exarople.  the  $50 
liability  that  can  be  imposed  even  if  a 
recipient  promptly  reports  a  lost  or 
stolen  debit  card  should  be  reduced  or 
eliminated. 

Final  Action  on  Proposal 

After  a  review  of  the  comments, 
further  analysis,  and  a  weighing  of 
policy  considerations,  the  Board  has 
adopted  a  final  rule  pursuant  to  its 
authority  under  904  (c)  and  (d)  of  the 
EFT  A.  The  Board's  action  requires  EBT 
programs  to  comply  with  the 
requirements  of  Regulation  E  as 
modified  by  this  final  rule.  The  Board 
continues  to  believe  that  all  consumers 
using  EFT  services  should  receive 
substantially  the  same  protection  under 
the  EFTA  and  Regulation  E.  absent  a 
showing  that  compliance  costs  outweigh 
the  need  for  consumer  protections.  The 
Board  recognizes  that  benefit  program 
agencies  are  concerned  about  the 
operational  and  cost  impacts  of 
coverage,  specifically  in  the  areas  of 
liability  for  unauthorized  transfers  and 
error  resolution,  but  believes  that  the 
cost  data  presented  to  support 
exemptions  in  these  areas  were  not 
definitive. 

The  Board  has  provided  a  delayed 
implementation  date,  making 


compUance  optional  until  March  1, 
1997.  in  keeping  with  a  request  received 
in  December  1993  from  the  Federal  EBT 
Task  Force.  As  discussed  above,  the 
EBT  Task  Force,  which  represents  all 
the  major  agencies  with  large  individual 
benefit  programs,  asked  for  the  three- 
year  delay  so  that  agencies  could 
develop  and  implennent  a  nationwide 
system  for  ctelivering  multiple-program 
benefits  in  compliance  with  Regulation 
E. 

The  Board's  modified  rules  for  EBT 
programs  are  limited  to  programs  for 
disbursing  welfare  and  similar      , 
government  benefits.  Some  of  the 
military  services,  as  well  as  certain 
private-sector  employers,  have  installed 
ATMs  through  which  salary-  and  other 
payments  can  be  made  in  a  manner 
similar  to  EBT  systems.  Such  systems 
remain  fully  covered  by  Regulation  E. 

In  bringing  EBT  accounts  within  the 
scope  of  the  EFTA's  definition  of 
"account,"  the  Board  does  not  take  a 
position  about  the  legal  status  of  the 
funds  for  any  other  purpose.  For 
example,  legal  ownership  of  the  funds 
in  EBT  accounts  (by  the  recipient  or  a 
state,  for  instance)  is  not  affected  by  this 
rulemaking. 

Some  commenters  asked  for 
clarification  on  whether  the  Board 
viewed  specialized  types  of  programs, 
such  as  Medicaid,  or  programs  using 
different  technology  (specifically,  smart 
card  programs)  as  covered  by  the  EFTA 
and  Regulation  E.  The  Board  believes 
that  when  a  consumer  can  access  funds 
in  an  accourrt  using  electronic  means. 
Regulation  E  is  appHcable.  The  Board 
beheves  that  Medicaid  programs  do  not 
involve  an  account  within  the  meaning 
of  Regulation  E,  given  that  benefits 
under  these  programs  are  not  made 
available  to  the  consumer  in  terms  of  a 
dollar  amount  available  to  be  accessed 
by  the  consumer,  as  is  the  case  in  EBT 
programs  such  as  AFDC,  SSI,  and  food 
stamps. 

With  regard  to  smart  card  sy?;tems,  the 
Board  has  issued  a  proposal  to  review 
Regulation  E,  also  publi.shed  in  today's 
Federal  Regisler,  that  solicits  comment 
on  the  question  of  coverage  of  smart 
card  systems  in  general  (both  public  and 
private  .sector).  Any  determination  made 
on  coverage  of  smart  cards  in  the  review- 
could  apply  to  EBT  smart  card 
programs. 

(3)  Explanation  of  New  §205.15 

Section  205.15 — Electronic  Fund 
Transfer  of  Government  Benefits 

A  new  section  is  added  to  the 
regulation  to  specifically  address  the 
rules  on  the  electronic  fund  transfer  of 
government  benefits.  Agencies  are 


generally  required  to  comply  with  all 
applicable  sections  of  the  regulation. 
Section  205.15  contains  the  modified 
rules  for  EBT  programs  on  the  issuance 
of  access  devices,  periodic  statements, 
initial  disclosures,  liability  for 
unauthorized  use.  and  error  resolution 
notices. 

Paragraph  (a) — Government  Agency 
Subject  to  Regulation 

Paragraph  (a)(1) 

The  act  and  regulation  define 
coverage  in  terms  of  "financial 
institution."  Coverage  applies  to  entities 
that  provide  EFT  services  to  consumers 
whether  these  entities  are  banks,  other 
depository  institutions,  or  other  types  of 
organizations  entirely.  The  substance  of 
paragraph  (a)(1).  which  defines  when  a 
government  agency  is  a  financial 
institution  for  purposes  of  the  ari  and 
regulation,  is  unchanged  from  the 
pnoposal.  Editorial  changes  have  been 
made  for  clarity. 

Paragraph  (a)(2) 

The  term  "account,"  which  is  defined 
generally  in  §205.200),  is  defined  for 
purposes  of  *j  205.15  to  mean  an  account 
established  by  a  government  agency  for 
distributing  benefits  to  a  consumer 
electronically,  such  as  through  ATMs  or 
POS  terminals,  whether  or  not  the 
accou.'it  is  directly  held  by  the  agency 
or  a  bank  or  other  depository  institution. 
For  example,  ati  "account"  under  this 
section  would  include  use  of  a  database 
containing  the  consumer's  name  and 
record  of  benefit  transfers  that  is 
accps.sed  for  verification  purposes  before 
a  particular  transaction  is  approved.  For 
purposes  of  this  section,  government 
benefits  include  cash  benefits  such  as 
AFDC  and  SSI  and  noncash  benefits 
such  as  benefits  under  the  food  .stamp 
program. 

Paragraph  0^1 — Issuance  of  Access 
Devices 

Under  §  205.5.  debit  cards.  PLNs.  and 
other  access  devices  may  not  be  issued 
except  in  response  to  a  consumer's 
request  or  application  for  a  de\  ice.  or  to 
replace  a  device  previously  accepted  by 
the  con.sumer.  Financial  institutions  are 
permitted  to  is.sue  unsolicited  acj^ess 
devices  in  limited  circumstances  under 
§  205  5(b).  The  general  prohibition 
against  unsolicited  issuance  is  intended 
to  protect  a  consumer  against  the 
issuance  of  an  access  device  that  could 
be  used  to  access  the  consumers  funds 
without  the  consumer's  knowledge  and 
appro\  al  or  without  the  cons;imor's 
being  informed  of  the  terms  and 
conditions  applicable  to  the  device. 

The  Board  s  final  rule  makes  clear 
that  in  the  (.ase  of  EBT.  an  agency  may 
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issue  an  access  device  to  a  recipient 
without  a  specific  request.  A  recipient 
of  government  benefits  is  deemed  to 
have  requested  an  access  device  by 
applying  for  benefits  that  the  agency 
disburses  or  will  disburse  by  means  of 
EBT.  The  Board  believes  that  it  is 
unlikely  that  a  government  agency 
would  issue  an  access  device  without 
the  recipient's  being  made  aware  that 
the  way  to  access  benefits  is  by  use  of 
the  device  and  that  to  safeguard  benefits 
the  device  must  be  protected.  Moreover, 
given  that  initial  disclosures  would  be 
provided  during  training,  the  recipient 
will  be  informed  of  the  account's  terms 
and  conditions. 

The  Board  does  recognize,  however, 
commenters'  concerns  about  the  need 
for  agencies  to  verify  the  identity  of  the 
consumer  receiving  the  device  before  it 
is  activated.  As  in  the  ca.se  of  the  private 
sector,  an  issuing  agency  will  have  to 
verify  the  identity  of  the  consumer  by  a 
reasonable  means  before  a  device  is 
activated.  Reasonable  means  include 
methods  of  identification  such  as  a 
photograph  or  signature  comparison. 

Some  commenters  expressed  concern 
about  the  statutory  prohibition  against 
the  compulsory  use  of  EFT  and  its 
implications  for  EBT  programs.  Section 
913  of  the  EFTA  prohibits  requiring  a 
consumer  to  establish  an  account  at  a 
particular  institution  for  receiving 
electronic  fund  transfers  as  a  condition 
of  employment  or  receipt  of  government 
benefits.  This  prohibition  does  not 
prevent  an  agency  from  requiring 
benefits  to  be  delivered  electronically. 

In  EBT  programs,  agencies  do  not 
require  recipients  to  open  or  maintain 
bank  accounts  at  a  particular  institution 
for  the  electronic  receipt  of  government 
benefits.  This  is  the  case  even  when  an 
agency  enters  into  an  arrangement  with 
a  single  financial  institution  that  then 
serves  as  the  agency's  financial 
intermediary.  Consequently,  the  Board 
believes  that  the  prohibition  against 
compulsory  use  is  not  an  impediment  to 
mandatory  EBT  programs.  Nevertheless, 
pursuant  to  its  authority  under  section 
904(c)  of  the  EFTA,  the  Board  has 
determined  that  a  government  agency 
with  a  mandatory  EBT  program  should 
ensure  that  recipients  of  cash  benefits 
have  access  to  other  electronic  options 
(for  example,  direct  deposit  of  benefits 
to  an  existing  bank  account  or  to  an 
account  established  by  the  recipient  for 
that  purpose). 

Paragraph  (c) — Alternative  to  Periodic 
Statement 

Regulation  E  requires  financial 
institutions  to  provide  periodic 
statements  for  an  account  to  or  from 
which  EFTs  can  be  made.  Periodic 


statements  are  a  central  component  of 
Regulation  E's  disclosure  scheme.  But  as 
long  as  other  means  of  obtaining 
account  information  are  available  to 
benefit  recipients,  the  Board  believes 
that  periodic  statements  are  not 
absolutely  necessary  for  EBT  programs 
due  to  the  limited  types  of  transac-tions 
involved,  particularly  given  the  expense 
of  routinely  mailing  monthly  statements 
to  all  recipients.  Moreover,  requiring 
periodic  statements  could  impede  the 
effort  to  eliminate  paper  and  move 
toward  a  fully  electronic  system.  Most 
commenters  supported  the  Board's 
proposal  to  exempt  government 
agencies  from  the  requirement  if  the 
agency  furnishes  the  consumer  with 
other  means  of  accessing  account 
information. 

Under  the  proposal,  agencies  were  to 
provide  balance  information  by  means 
of  an  electronic  terminal,  balance 
inquiry  terminal,  or  a  readily  available 
telephone  line,  and  to  make  available  a 
written  account  history  upon  request. 
The  final  rule  contains  these 
alternatives  with  modifications  that 
respond  to  the  comments. 

To  make  balance  infomiation  readily 
available,  the  proposal  also  would  have 
required  that  the  terminal  receipt  show 
the  balance  available  to  the  consui.ier 
after  the  transfer.  A  number  of 
commenters  stated  that  this  requirement 
would  be  difficult  for  some  EBT  systems 
to  implement  because  existing  ATM 
networks  may  not  be  capable  of 
providing  current  account  balances  at 
all  times.  Commenters  suggested  that 
giving  consumers  access  to  balance 
information  by  other  means  (such  as 
telephone  or  balance  inquiry  terminals) 
would  achieve  the  same  purpose. 
Accordingly,  the  final  nile  does  not 
require  that  terminal  receipts  include 
the  account  balance  as  long  as  a 
consumer  can  access  balance 
information  by  the  other  means  set  forth 
in  paragraph  (c)  of  this  section. 

A  number  of  commenters  urged  that 
agencies  should  not  make  telephone 
access  the  only  method  by  which  a 
recipient  can  obtain  an  account  balance. 
Taking  these  comments  into 
consideration,  the  Board  has  modified 
the  final  rule.  The  final  rule  requires,  in 
addition  to  a  telephone  line,  at  least  one 
alternative  method  (such  as  a  balance 
inquiry  terminal)  for  access  to  balance 
information. 

Commenters  suggested  that  the 
telephone  line  be  toll-free  and  available 
on  a  24-hour  basis.  For  EFT  systems 
generally,  the  Board  interprets  a  readily 
available  telephone  line  to  mean  at  least 
a  local  or  toll-free  line  available  during 
standard  business  hours.  The  Board 
believes  that  the  same  interpretation  is 


appropriate  for  EBT  systems,  although 
an  agency  may  of  course  choose  to 
provide  recipients  with  a  24-hour  line. 

Commenters  requested  that  the  Board 
provide  certainty  by  clarifying  how  a 
consumer  may  request  a  wTitten  account 
history  and  the  time  period  for 
compliance.  The  final  rule  clarifies  that 
a  request  may  be  either  written  or  oral, 
that  the  historj-  should  cover  the  60 
calendar  days  preceding  the  request 
date,  and  that  the  history  should  be 
provided  promptly  upon  request.  In 
addition,  commenters  asked  for 
clarification  about  whether  an  agency 
could  charge  for  written  account 
histories  or  other  disclosures  required 
by  the  regulation.  The  Board  believes 
that  imposing  fees  in  such  instances 
would  be  contrary  to  public  policy. 

The  Board  had  solicited  comment  on 
whether  more  complex  EBT  systems 
developed  in  the  future  (for  example, 
systems  allowing  third-party  payments) 
may  necessitate  periodic  statements  or 
other  documentation,  and  whether  the 
Board  should  address  this  issue  at 
present.  Several  commenters 
encouraged  the  Board  not  to  address  the 
issue  at  this  time,  but  to  delay  a 
decision  until  performance  under  the 
final  rule  can  be  assessed.  Accordingly, 
the  Board  has  deferred  taking  a  position 
at  this  time. 

Paragraph  (d) — Modified  Requirements 
Paragraph  (d)(1) — Initial  Disclosures 

Section  205.7  requires  that  written 
disclosures  of  the  terms  and  conditions 
of  an  EFT  service  be  given  at  or  before 
the  commencement  of  the  sen'ice  Three 
disclosures  have  been  modified  for  EBT 
programs.  Under  paragraph  (d)(l)(i). 
government  agencies  must  disclose  the 
means  by  which  the  consumer  may 
obtain  account  balance  information, 
including  the  telephone  number  for  that 
purpose.  The  disclosures  will  explain 
the  ways  in  which  balance  information 
will  be  made  available.  (See  model 
disclosure  form  A(12)  below.)  Under 
paragraph  (d)(l)(ii),  agencies  must 
disclose  that  the  consumer  has  the  right 
to  receive  a  written  account  history, 
upon  request,  and  must  provide  a 
telephone  number  for  obtaining  the 
account  history.  This  disclosure 
substitutes  for  the  disclosure  of  a 
summary  of  the  consumer's  right  to  a 
periodic  statement  under  §  205.7(a)(6)  of 
the  regulation.  Under  paragraph 
(d)(l)(iii),  agencies  must  provide  an 
error  resolution  notice  substantially 
similar  to  model  disclosure  form  A(13) 
rather  than  the  notice  currently 
contained  in  §205.7(a)(10). 
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Paragraph  (dK2) — Annual  Error 
Resolution  Notice 

Section  205.8(a)  of  the  regulation 
requires  that  financial  institutions 
provide  a  notice  in  advance  of  certain 
adverse  changes  to  terms  that  were 
disclosed  in  the  initial  disclosures.  No 
modification  has  been  made  for  EBT 
programs.  Consequently,  agencies  will 
have  to  provide  a  notice  for  certain 
changes  in  terms,  such  as  in  transaction 
limitations.  Other  changes,  such  as  a 
decrease  in  the  amount  of  a  consumer's 
benefits,  continue  to  be  governed  only 
by  the  agencies'  program  rules. 

Section  205. 8Cb)  of  the  regulation 
requires  financial  institutions  to  provide 
periodic  error  resolution  notices  to 
consumers,  either  annually  or  with  each 
monthly  account  statement.  In 
substitution  for  these  notices,  paragraph 
(d)(2)  requires  agencies  to  provide  an 
error  resolution  notice  substantially 
similar  to  model  disclosure  form  A(13). 
The  notice  is  to  be  provided  annually. 

Paragraph  (d)(3) — Limitations  on 
Liability 

Section  205  6  of  the  regulation  limits 
a  consumer's  liability  for  unauthorized 
transfers.  If  the  consumer  notifies  the 
account-holding  institution  within  two 
business  days  after  learning  of  the  loss 
or  theft  of  a  debit  card,  the  consumer's 
liability  is  limited  to  $50.  If  notification 
is  not  made  until  after  two  business 
days,  liability  can  ri.se  another  $450  for 
tran.sfers  made  after  two  business  days, 
for  a  total  of  $500.  If  the  consumer  does 
not  notify  the  institution  until  more 
than  60  days  after  a  periodic  statement 
is  sent  showing  an  imauthorized 
transfer,  the  consumer's  liability  is 
unlimited  for  unauthorized  transfers 
occurring  after  the  60th  day  and  before 
notific-ation. 

The  Board  believes  that  the  EFTA 
generally  mandates  the  same  degree  of 
protection  for  benefit  recipients  as  for 
the  general  public.  The  Board  solicited 
comment  on  potential  costs  associated 
with  implementing  the  liability  rules  for 
EBT  programs  and  why  such 
implementation  would  present  a  greater 
burden  for  government  agencies  than 
that  experienced  by  financial 
institutions.  Commenters  submitted 
data  on  the  expected  cost  impact  of 
Regulation  E  on  EBT  programs, 
specifically  on  costs  related  to  the 
limitations  on  consumer  liability  for 
unauthorized  transfers  and  error 
resolution  requirements;  as  discussed 
earlier,  however,  the  Board  believes  the 
data  are  not  definitive.  Under  the  final 
rule,  therefore,  the  limits  on  liability  for 
unauthorized  use.  the  error  resolution 


requirements,  and  most  other  provisions 
of  Regulation  E  would  apply  to  EBT. 

The  Board  recognizes  the  concerns 
about  the  potential  cost  impact  of 
coverage,  especially  in  regard  to 
unauthorized  use  because  of  the 
potential  for  abuse  through  fraudulent 
claims  The  Board  beliex-es.  however, 
that  through  the  leadership  of  the 
Federal  Electronic  Benefits  Task  Force, 
which  has  the  goal  of  developing  a 
nationwide  system  for  delivering 
government  benefits  electronically,  it 
should  be  possible  for  the  agencies  to 
implement  cost-effective  procedures 
that  will  help  minimize  the  risk  of 
fraudulent  claims  and  potential  abuse  of 
EBT  .systems. 

The  Board  notes  in  particular  that 
Regulation  E  does  not  mandate  an 
automatic  replacement  when  a  claim  of 
lost  or  stolen  funds  is  made.  In  the  case 
of  EBT  as  in  the  private  sector,  the 
agency  would  investigate  the  claim, 
consider  the  a%'ailable  evidence,  and 
exercise  judgment  in  making  a 
determination  about  whether  the 
transfer  was  unauthorized  or  was  made 
by  the  recipient  or  by  someone  to  whom 
the  recipient  gave  access.  The  Board 
does  not  underestimate  the  difficulties 
that  these  investigations  may  pose  for 
EBT  program  agencies.  But  the  Board 
also  believes  that  practical  ways  can  be 
found,  within  the  scope  of  Regulation  E. 
that  will  enable  EBT  administrators  to 
control  potential  losses. 

The  operational  procedures 
developed  to  minimize  risk  will  need  to 
address  some  aspects  of  EBT  that  are 
different  from  the  commercial  setting — 
such  as  the  fact  that  program  agencies. 
unlike  private  sector  institutions,  may 
not  be  able  in  cases  of  su.spected  fraud 
or  abuse  simply  to  terminate  their 
relationship  with  the  recipient.  Some  of 
the  measures  that  federal  agencies  have 
inquired  about,  which  may  be 
compatible  with  the  special 
requirements  of  EBT,  relate  to  aspects  of 
the  relationship  that  are  not  addressed 
by  Regulation  E.  Thus  their 
implementation  would  not  conflict  with 
regulatory  requirements.  Some  of  these 
include  putting  recipients  on  restricted 
issuance  sj-stems — requiring,  for 
instance,  that  the  recipient  call  in 
advance  for  authorization  before  each 
access  to  benefits,  or  restricting  the  sites 
at  which  the  recipient  could  obtain 
benefits,  or  crediting  the  recipient's 
benefits  in  weekly  increments  rather 
than  the  full  monthly  amounts.  Or  the 
agency  could  appoint  a  representative 
payee,  or  place  the  recipient  on  a 
backup  paper-based  benefit  payment 
system.  Imposing  these  or  other 
limitations  may  not  be  desirable  from 
either  an  agency's  or  the  recipients" 


perspective  except  in  circumscribed 
situations.  But  if  found  to  be  cost- 
effective,  such  measures  represent  some 
possible  approaches  for  dealing  with 
recipients  who  show  themselves  to  bo 
irresponsible  in  their  use  of  the  EBT 
system. 

In  regard  to  recurring  claims  for  the 
replacement  of  benefits,  EBT  agencies 
may  not  establish  a  presumption  that, 
because  a  recipient  has  filed  a  claim  in 
the  past,  the  recipient's  assertion  of  a 
second  claim  of  unauthorized 
withdrawals  can  be  automatically 
rejected.  On  the  other  hand,  depending 
on  the  circumstances,  it  would  not  be 
unreasonable  for  the  agency,  in  making 
its  determination  about  the  validity  of  a 
claim,  to  give  weight  to  the  fact  that  a 
particular  recipient  within  a  certain 
period  of  lime  has  previously  filed  a 
claim,  or  muhiple  claims,  of  stolen 
funds.  The  Board  believes  that  these  are 
just  some  of  the  areas  in  which  the 
Federal  EBT  Task  Force  can  be  helpful 
in  setting  operating  guidelines  and 
procedures. 

Regulation  E  provides  that  a 
consumer  may  bear  unlimited  liability 
for  failing  to  report  v\ithin  60  days  any 
unauth6rized  transfers  that  appear  on  a 
periodic  statement.  Because  EBT 
recipients  will  not  receive  periodic 
statements,  under  the  Board's  proposal 
the  60  days  would  have  run  from  the 
transmittal  of  a  v\Titten  account  history 
provided  upon  the  consumer's  request. 
The  final  rule  differs  somewhat  in  that 
the  60-day  period  also  can  be  triggered 
when  the  consumer  obtains  balance 
information  via  a  terminal  or  telephone 
or  on  a  terminal  receipt. 

Paragraph  (d){4> — Error  Resolution 

Section  205.11  of  Regulation  E  sets 
certain  time  limits  within  which  a 
consumer  must  file  a  notice  of  an 
alleged  error.  Under  the  Board's 
proposal  for  EBT.  government  agencies 
were  to  comply  with  the  error  resolution 
procedures  in  §  205. 1 1  in  response  to  an 
oral  or  wTitten  notice  of  error  from  the 
consumer  received  no  later  than  60  days 
after  the  consumer  obtained  a  terminal 
receipt  or  a  written  account  history  on 
which  the  alleged  error  was  reflected. 
The  final  rule  differs  somewhat,  in  that 
error  resolution  procedures  can  be 
triggered  by  any  information  provided 
to  the  consumer  under  paragraph  (c). 

List  of  Subjects  inl2  CFR  Part  205 

Consumer  protection.  Electronic  fund 
transfers,  Federal  Reserve  System. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  205  as  follows: 
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PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATJON  E) 

1.  The  authority  citation  for  part  205 
is  revised  to  read  as  follows: 

Aulliorif>-:  ^5  U.S.C.  1693. 

2.  Section  205.15  is  added  to  read  as 
follows: 

§  205.15    E3ect'T)nic  turd  Uansfer  of 
government  t«»f>ef!ts. 

(a)  (Toiemmenf  agency  subject  to 
regiilatjon.  (1)  A  government  agency  is 
deemed  to  be  a  financial  institution  for 
purposes  of  the  act  and  regulation  if 
directly  or  indiredly  it  issues  an  access 
device  to  a  consumer  for  use  in 
initiating  an  electronic  fund  transfer  of 
government  benefits  from  an  account. 
The  agency  shall  comply  with  all 
applicable  requirements  of  the  act  and 
regulation,  except  as  provided  in  this 
section. 

(2)  For  purposes  of  this  section,  the 
term  account  means  an  account 
established  by  a  government  agency  for 
distributing  government  benefits  to  a 
consumer  electronically,  such  as 
through  automated  teller  machines  or 
point-of-sale  terminals. 

(b)  Issuance  of  access  devices.  For 
purposes  of  this  section,  a  consumer  is 
deemed  to  request  an  access  device 
when  the  consumer  applies  for 
goverrmient  benefits  that  the  agency 
disburses  or  will  disburse  by  means  of 
an  electronic  fund  transfer.  The  agency 
shall  verify  the  identity  of  the  consumer 
receiving  the  device  by  reasonable 
means  before  the  device  is  activated. 

(c)  Alternative  to  periodic  statement. 
A  government  agency  need  not  furnish 
the  periodic  statement  required  by 

§  205.9(b)  if  the  agency  makes  available 
to  the  consumer 

(1)  The  consumer's  account  balance, 
through  a  readily  available  telephone 
line  and  at  a  terminal  (which  may 
include  providing  balance  information 
at  a  balance-inquiry  terminal  or 
providing  it.  routinely  or  upon  request, 
on  a  terminal  receipt  at  the  time  of  an 
electronic  fund  transfer);  and 

(2)  A  written  histor)'  of  the 
consumer's  account  transactions  for  at 
least  60  days  preceding  the  date  of  a 
request  by  the  consumer.  The  account 
histor>'  shall  be  provided  promptly  in 
response  to  an  oral  or  VNTitten  request. 

(d)  Modified  requirements.  A 
government  agency  that  does  not 
furnish  periodic  statements,  pursuant  to 
paragraph  (c)  of  this  section,  shall 


comply  with  the  following 
req\iirement5: 

(1)  Initial  disclosures.  The  agency 
shall  modify  the  disclosures  under 
§  205.7(a)  by  providing: 

(i)  Account  Ixilance  information.  The 
means  by  which  the  consumer  may 
obtain  information  concerning  the 
account  balance,  including  a  telephone 
number.  This  disclosure  may  be  made 
by  providing  a  notice  substantially 
similar  to  the  notice  contained  in 
section  A[12)  of  appendix  A  of  this  part. 

(ii)  Written  account  history.  A 
summary  of  the  consumer's  right  to 
receive  a  written  account  history  upon 
request,  in  substitution  for  the  periodic 
statement  disclosure  required  by 
§  205.7(a)(6),  and  a  telephone  number 
that  can  be  used  to  request  an  account 
histor}-.  This  disclosure  may  be  made  by 
providing  a  notice  substantially  similar 
to  the  notice  contained  in  section  A(12) 
of  appendix  A  of  this  part. 

(iii)  Error  resolution  notice.  A  notice 
concerning  error  resolution  that  is 
substantially  similar  to  the  notice 
contained  in  section  A(13)  of  appendix 
A  of  this  part,  in  substitution  for  the 
notice  required  by  §205.7(a)(10). 

(2)  Annual  error  resolution  notice. 
The  agency  shall  provide  an  annual 
notice  concerning  error  resolution  that 
is  substantially  similar  to  the  notice 
contained  in  section  A(13)  of  appendix 
A  of  this  part,  in  substitution  for  the 
notice  required  by  §  205.8(b). 

(3)  Limitntions  on  liability.  For 
purposes  of  §  205.6(b)  (2)  and  (3).  in 
regard  to  a  consumer's  reporting  within 
60  days  any  unauthorized  transfer  that 
appears  on  a  periodic  statement,  the  60- 
day  period  shall  begin  with  the 
transmittal  of  a  written  account  history 
or  other  account  information  provided 
to  the  consumer  under  paragraph  (c)  of 
this  section. 

(4)  Error  resolution.  The  agency  shall 
comply  with  the  requirements  of 
§205.11  in  response  to  an  oral  or 
UTitten  notice  of  an  error  from  the 
consumer  that  is  received  no  later  than 
60  days  after  the  consumer  obtains  the 
written  account  history  or  other  account 
information,  under  paragraph  (c)  of  this 
section,  in  which  iIm;  error  is  first 
reflected. 

3.  Appendix  A  to  part  205  is  revised 
by  adding  sections  A(12)  and  A(13)  to 
read  as  follows: 

Appendix  A  to  Fart  205 — Model 
Disclosure  Clauses 


Section  A(12i — DiMiosurp  b>  Govemmjwt 
Agencies  of  Information  .\bout  Obtaining 
Account  Balances  and  .\ccount  ilLstories 
(§205.13id)(ll(i)and(ii)) 

You  may  obtain  inforniation  about  the 
amount  of  tienefits  you  have  remaiaiag  by 
calling  Itelephone  numberl.  That  information 
is  also  available  jon  the  receipt  j-ou  get  when 
you  make  a  transfer  with  your  card  at  (an 
ATM)(a  POS  terminal)l|when  you  make  a 
balance  inquiry  at  an  ATMHwheo  you  make 
a  balance  inquiry  at  specified  locationsl. 

You  also  have  the  right  to  receive  a  written 
summary  of  transactions  for  the  60  days 
preceding  your  request  by  calling  (telephone 
numberl.  (Optional:  Or  you  may  request  the 
summar)'  by  contacting  your  caseworker  ] 

Section  A(13) — THsclosure  of  Error 
Resolution  Procedures  for  Govpmmenl 
Agencies  That  I>o  No)  Prov  ide  Fenodic 
Stateineni5(§20S  ISidMlMiii)  and  (dN2)) 

In  Case  of  Errors  or  Question.s  About  Your 
Electronic  Transfers  Telephone  us  at 
(telephone  number)  or  Write  us  at  (address) 
as  soon  as  you  can.  if  you  think  an  error  has 
occurred  in  your  (EBTKagency's  name  for 
program)  account  We  must  hear  £rom  you  no 
later  than  60  days  after  you  learn  of  the  error. 
You  will  need  to  tell  us: 

•  Y'our  name  and  (case)  (file)  number. 

•  Why  you  tjelieve  there  is  an  error,  and 
the  dollar  amount  involved. 

•  Approximately  when  the  error  took 
place. 

If  you  tell  us  orally,  we  may  require  that 
you  send  us  your  complaint  or  question  in 
writing  within  10  business  days.  We  will 
generally  complete  our  investigation  within 
10  business  dav-s  and  correct  any  error 
promptly.  In  some  cases,  an  investigation 
may  take  longer,  but  you  will  have  the  use 
of  the  funds  in  question  after  the  10  business 
days.  If  we  ask  you  to  put  your  complaint  or 
question  in  writing  and  we  do  not  receive  it 
within  10  business  days,  we  may  not  credit 
your  account  during  the  investigation. 

For  emirs  involving  transactions  at  point- 
of-sale  terminals  in  food  stores,  the  periods 
referred  to  above  are  20  business  days  instead 
of  10  business  days. 

If  we  decide  that  there  was  no  error,  we 
will  send  you  a  written  explanation  within 
three  busioess  days  after  we  finish  our 
investigation.  You  may  ask  for  copies  of  the 
documents  that  we  used  in  our  investigation. 

If  you  need  more  information  about  our 
error  resolution  procedures,  call  us  at 
(telephone  numberKthe  telephone  number 
shown  above! 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System.  February  24, 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  94-1681  Filed  3-2-94:  12:38  praj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0830] 

Electronic  Fund  Transfers 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  publishing  for 
comment  a  proposal  to  revise 
Regulation  E,  which  implements  the 
Electronic  Fund  Transfer  Act.  The 
proposal  stems  from  the  Board's  review 
of  Regulation  E  pursuant  to  its  policy  of 
periodically  reviewing  all  of  its 
regulations.  The  Board's  review 
considered  ways  the  regulation  could  be 
simplified  to  ease  the  burdens  imposed 
on  financial  institutions,  consistent  with 
the  Board's  responsibility  for 
implementing  the  act.  and  considered 
also  whether  the  regulation  could  more 
effectively  carry  out  the  purposes  of  the 
act.  The  proposal  contains  several 
substantive  revisions,  including  changes 
to  the  existing  exemptions  for  securities 
or  commodities  transfers  and  for 
preauthorized  transfers  to  or  from 
accounts  at  small  institutions.  In 
addition,  the  proposal  includes  changes 
intended  to  make  Regulation  E  more 
consistent  with  the  requirements  of 
other  regulations  governing  deposit 
accounts.  The  proposal  also  simplifies 
the  language  and  format  of  the 
regulation,  deleting  obsolete  provisions 
and  eliminating  all  of  the  footnotes,  hi 
conjunction  with  the  proposed  revisions 
to  the  regulation,  the  Board  also  has 
proposed  revisions  to  the  staff 
commentary  published  elsewhere  in 
today  s  Federal  Register. 
DATES:  Comments  must  be  received  on 
or  before  May  31,  1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0830  and  be  mailed  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street.  ^f^V.  (between 
Constitution  Avenue  and  C  Street) 
between  8.45  a.m.  and  5;15  p.m. 
weekdays.  Except  as  provided  in  the 
Board's  rules  regarding  the  availability 
of  information  (12  CFR  261.8). 
comments  v^ill  be  available  for 
inspection  and  copying  by  members  of 
the  public  in  the  Freedom  of 
Information  Office,  room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Gell,  .Mary  Jane  Seebach.  Staff 


Attorneys,  or  John  Wood.  Senior 
Attorney,  Division  of  Consumer  and 
Community  Affairs,  at  (202)  452-2412 
or  (202)  452-3667.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Electronic  Fund  Transfer  Act 
(EFTA)  (15  U.S.C.  1693),  enacted  in 
1978,  provides  a  basic  framework 
establishing  the  rights,  habihties,  and 
responsibilities  of  participants  in 
electronic  fund  transfer  (EFT)  systems. 
The  Federal  Reserve  Bocird  was  given 
rulewriting  authority  to  issue 
implementing  regulations.  Types  of 
transfers  covered  by  the  act  and 
regulation  include  transfers  initiated 
through  an  automated  teller  machine 
(ATM),  point-of-sale  terminal, 
automated  clearinghouse,  telephone 
bill-payment  system,  or  home  banking 
program.  The  act  and  Regulation  E  (12 
CFR  part  205)  provide  rules  that  govern 
these  and  other  EFTs.  The  rules 
prescribe  restrictions  on  the  unsolicited 
issuance  of  ATM  cards  and  other  access 
devices;  disclosure  of  terms  and 
conditions  of  an  EFT  service; 
dooimentation  of  EFTs  by  means  of 
terminal  receipts  and  periodic  account 
statements;  limitations  on  consumer 
liability  for  unauthorized  transfers; 
procedures  for  error  resolution;  and 
certain  rights  related  to  preauthorized 
EFTs. 

The  Board's  poUcy  under  its 
Regulatory  Planning  and  Review  (RPR) 
program  calls  for  periodic  review  of 
each  Board  regulation.  The  RPR 
program  has  four  goals:  to  clarify  and 
simplify  the  regulator^'  language;  to 
amend  the  regulation  to  reflect 
technological  and  other  developments; 
to  reduce  undue  regulatory  burden  on 
the  industry;  and  to  delete  obsolete 
provisions.  In  keeping  with  that  policy, 
the  Board  has  made  a  detailed  review  of 
Regulation  E  to  determine  whether  it 
can  be  simplified  to  ease  compliance 
burdens  for  financial  institutions,  while 
meeting  the  Board's  responsibility  for 
implementing  the  consumer  protections 
of  the  EFTA. 

Based  on  its  review,  the  Board  now 
proposes  revisions  to  Regulation  E. 
While  certain  substantive  revisions  have 
been  made  to  the  regulation  (see  the 
section-by-section  discussion  below), 
the  proposal  leaves  most  of  the 
regulatory  provisions  substantively 
unchanged.  The  regulation  closely 
follows  the  language  of  the  statute, 
which  contains  detailed  requirements  in 
most  areas,  and  major  changes  to  the 


regulation  are  not  possible  unless  the 
act  itself  is  amended.  Therefore,  the 
Board  is  soliciting  comment  on  whether 
specific  legislative  revisions  to  the 
EFTA  are  necessarj'  and  achievable 
without  imposing  a  significant  adv.-.ne 
impact  on  consumer  protections. 

The  proposal  simplifies  the  language 
and  format  of  each  section  of  the 
regulation  to  state  the  requirements 
more  clearly.  All  of  the  footnotes  have 
been  either  integrated  into  the  text  of 
the  regulation  or  moved  to  the  proposed 
staff  commentary,  making  the  regulation 
itself  less  cumbersome  to  use.  The 
proposed  regulation  is  shorter  than 
current  Regulation  E  by  about  fifteen 
percent,  a  reduction  largely  attributable 
to  the  deletion  of  obsolete  provisions 
and  to  the  transfer  of  explanatory 
material  to  the  commentary.  In  addition 
to  commenting  on  the  proposed 
changes,  the  Board  requests  specific 
suggestions,  as  well  as  rationale,  for 
additional  changes  to  the  regulation  that 
would  facilitate  compliance. 

(2)  Proposed  Regulatory  Revisions 

The  following  discussion  covers  the 
proposed  revisions  to  Regulation  E 
section-by-section.  In  many  cases,  the 
proposed  changes  would  simplify  or 
clarify  the  current  text,  with  no 
substantive  change  in  the  regulatory- 
requirements;  where  these  changes  are 
self-evident  from  reading  the  proposed 
text  itself,  they  are  not  discussed. 

Section  205.1 — Authority  and  Purpose 

The  proposal  simplifies  the  current 
section.  Discussion  of  the  Congressional 
findings  has  been  deleted.  Coverage 
issues  currently  addressed  in  §  205.1(b) 
have  been  moved  to  §  205.3. 

Section  205.2 — Definitions 

Paragraph  {b)(2) 

The  proposal  incorporates  the 
exemption  for  trust  accounts  (currently 
§  205.3(f))  into  the  definition  of  account. 
The  definition  more  closely  tracks  the 
statutory'  language  contained  in  section 
903(2)  of  the  EFTA. 

Paragraph  (d) — Business  Day 

The  act  and  regulation  define 
business  day  as  any  day  on  which  the 
offices  of  the  consumer's  financial 
institution  are  open  to  the  public  for 
carrying  on  substantially  all  business 
functions.  This  currently  requires  that 
each  financial  institution  determine 
when  its  offices  are  "carrv'ing  on 
substantially  all  business  functions." 
Using  its  exception  authority  under 
section  904(c)  of  the  EFTA,  the  Board 
proposes  to  change  the  definition  so  that 
it  will  mirror  that  used  in  Regulations 
CC  (12  CFR  part  229)  and  DD  (1 2  CFR 
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part  230).  Those  regulations  define  a 
bur.iness  day  as  a  calendar  day  other 
than  a  Saturday,  Sunday,  or  any  legal 
public  holiday  specified  in  5  U.S.C. 
6103(a).  The  Board  beheves  compliance 
with  the  multiple  regulations  that 
govern  deposit  accounts  would  be 
simplified  if  similar  definitions  were 
used  and  solicits  comment  on  whether 
such  a  change  will  reduce  burden 
without  adversely  aflecting  consumer 
protections. 

Paragraph  (g) — Financial  Institution 

The  Board  proposes  to  simplify  tlie 
definition  of  financial  institution 
(currently  §  205. 2(i))  by  eliminating 
references  to  both  state  and  federal 
institutions.  Instead,  the  definition 
would  include  "a  bank,  savings 
association,  credit  union,  or  any  other 
person  that  directly  or  indirectly  holds 
an  account  belonging  to  a  consumer." 
This  is  not  intended  as  a  substantive 
change  in  coverage. 

Paragraph  (h) — Person 

The  proposal  adds  a  definition  of 
"person,"  incorporating  language  from 
Regulations  B  (12  O-'R  202. 2(x))  and  Z 
(12  CFR  226.2(a)(22)).  The  term  is  used 
in  several  places  in  the  regulation,  most 
notably  is  §  205.3(a),  defining  the 
regulation's  coverage,  and  in  §  205.10(e) 
on  compulsory  use. 

Section  205.3 — Coverage 

The  proposal  includes  a  new  section 
defining  the  regulation's  coverage.  The 
Board  solicits  comment  on  whether 
having  a  self-contained  section  on 
coverage  would  facilitate  use  of  the 
regulation. 

Paragraph  (a) — General 

The  proposal  clarifies  that  the 
regulation  applies  to  any  EFT  that 
authorizes  a  financial  institution  to 
debit  or  credit  a  consumer's  account.  It 
also  incorporates  the  discussion  of 
coverage  ciurently  addressed  in 
§  205.1(b). 

Paragraph  fb) — Electronic  Fund  Transfer 

The  definition  of  "electronic  fund 
transfer"  (currently  §  205.2(g)),  which  is 
central  to  determining  coverage  under 
the  regulation,  has  been  moved  into  the 
coverage  section.  A  minor  change  to  the 
definition  of  an  EFT  makes  clear  that 
the  terra  includes  transfers  initiated 
through  a  computer  or  through  magnetic 
tape.  This  change  is  proposed  because  a 
strict  reading  of  the  current  regulation 
might  lead  to  the  unintended 
conclusion  that  an  EFT  does  not  include 
transfers  initiated  through  a  computer 
not  involving  tape.  The  definitions  of 
"preauthorized  electronic  fimd  transfer" 


and  "unauthorized  electronic  fund 
transfer"  remain  in  the  definitions 
section. 

Questions  have  arisen  about 
Regulation  E  coverage  of  smart  cards. 
Generally,  smart  cards  are  plastic  cards 
that  have  the  capacity  to  either  compute 
or  communicate  information.  At  one 
time,  it  was  believed  that  smart  card 
systems  were  not  subjed  to  Regulation 
E  because  no  account  existed  within  the 
definition  of  the  act  or  regulation.  With 
advances  in  smart  card  technology,  that 
assumption  is  less  clear.  Increasingly 
more  uses  are  available  for  smart  cards. 
The  Board  believes  that  smart  cards  are 
subject  to  Regulation  E  if  the  cards  are 
used  to  access  an  account.  A  similar 
analysis  might  be  applied  to  value- 
added  or  prepaid  cards. 

The  determination  about  whether 
smart  cards  and  value-added  cards  are 
subject  to  the  regulation  has 
impUcations  both  for  the  private  and 
public  sectors.  For  example,  any 
determination  made  on  coverage  of 
smart  cards  in  {he  re\iew  could  apply 
to  electronic  benefit  transfer  system 
programs.  (See  Docket  No.  R-0829 
elsewhere  in  today's  Federal  Register  in 
which  the  Board  deferred  to  the  review 
of  Regulation  E  for  discussion  of  smart 
cards  and  its  implication  on  electronic 
benefit  transfer  systems.)  The  Board 
sohcits  comment  on  the  coverage  of 
smart  cards. 

Paragraph  (c) — Exclusions  From 
Coverage 

The  proposal's  expanded  section  on 
coverage  retains  the  exemptions 
currently  contained  in  §  205.3. 
Including  these  exemptions  with  the 
definition  of  '"electronic  fund  transfer" 
more  closely  tracks  the  statutory 
pro\-isions.  In  addition,  the  Board 
beheves  having  both  coverage  and 
exemption  provisions  in  one  section 
would  facilitate  the  determination  of 
whether  compliance  with  the  regulation 
is  required.  The  paragraph  contains 
several  proposed  revisions  to  current 
exemptions. 

Paragraph  (c)(3) — Wire  Transfers 

The  proposal  amends  the  exemption 
for  wire  transfers  currently  contained  in 
§  205.3(b)  to  clarify  that  it  exempts 
transfers  through  Fedwre  (or  similar 
wi.-^  L-ansfer  systems)  and  not  all 
transfers  through  the  Federal  Reser\e 
Communications  System.  The  proposed 
amendment  does  not  represent  a 
substantive  change  in  the  scope  of  the 
exemption.  Rather,  it  would  correct  the 
reference  to  more  accurately  reflect  the 
statutory  intent. 


Paragraph  (c)(4) — Securities  and 
Commodities  Transfers 

The  Board  proposes  to  revise  the 
exemption  for  certain  securities  and 
commodities  transfers.  When  the 
current  exemption  was  initially 
adopted,  the  Board  omitted  the 
requirement  that  the  purchase  or  sale  be 
through  a  broker-dealer  registered  with 
the  Securities  Exchange  Commission 
(SEC).  The  intent  of  this  change  was  to 
broaden  the  scope  of  the  exemption  to 
include  securities  transactions  made  by 
mutual  funds  and  pension  and  profit- 
sharing  plans.  The  Board  noted  at  the 
time  that  existing  federal  laws  and  the 
regulations  of  the  SEC  and  the 
Commodity  Futures  Trading 
Commission  (CFTC),  althoiigh  not 
specifically  promulgated  for  the 
regulation  of  payment  transfers, 
provided  protections  to  consumers  that 
were  consistent  u-ith  the  requirements 
of  the  EFTA  and  Regulation  E. 

As  currently  wntten.  however,  the 
exemption  does  not  extend  to  a  transfer 
for  the  purchase  or  sale  of  securities  if 
the  securities  (for  example,  municipal 
securities)  are  not  regulated  by  the  SEC. 
even  if  the  transfer  is  executed  by  a 
broker-dealer  who  is  regulated  by  the 
SEC.  In  keeping  with  the  statutory 
language,  the  proposed  change  would 
exempt  transfers  involving  uru^ulated 
securities  if  the  purchase  or  sale  is 
transacted  by  a  broker-dealer  regulated 
by  the  SEC  or  a  futures  commission 
merchant  regulated  by  the  CFTC.  The 
Board  believes  that  the  regulation  of 
broker-dealers  and  futures  commission 
merchants  offers  sufficient  protection  of 
payment  transfers  for  consumers  and 
that  the  application  of  the  protections  in 
Regulation  E  would  only  duplicate 
available  safeguards 

The  Board  proposes  to  extend  the 
exemption  to  all  securities  or 
commodities  held  in  book-enlr>'  form  by 
Federal  Reserve  Banks  on  behalf  of  the 
Treasury  Department  and  other  federal 
agencies  (for  example,  Treasurj'  Direct 
issues).  Currently  a  transfer  to  purchase 
Treasury  securities  is  technically 
covered  by  Regulation  E  because  it  is 
not  regulated  by  the  SEC  or  the  CFTC 
and,  when  purchased  from  the  Federal 
Reserve  Banks,  is  not  purchased  or  sold 
by  a  registered  broker-dealer.  The  Board 
believes  there  is  adequate  regulation  of 
transfers  that  involve  Federal  Resen'e 
Banks  and  federal  agencies,  offering 
sufficient  consumer  protection  (see  31 
CFR  part  370,  regulations  governing 
payments  by  the  automated  clearing 
house  method  on  account  of  United 
States  securities). 

The  Board  8ohdts  comments  on 
whether  these  proposed  changes  strike 
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the  appropriate  balance  between 
facilitating  greater  use  of  EFTs  for 
securities  L-ansactions  and  providing 
adequate  consumer  protection. 

Paragraph  (c)(7) — Small  Institutions 

The  Board  proposes  to  increase  the 
current-asset  size  cutoff  of  the  small 
institution  exemption  in  current 
§  205.3(g).  Section  904(c)  of  the  EFTA 
gives  the  Board  authority  to  modify  the 
requirements  imposed  by  the  regulation 
on  small  financial  institutions  if  the 
Board  determines  that  such 
modifications  are  necessary  to  alleviate 
any  undue  compliance  burden  on  small 
institutions  and  that  such  modifications 
are  consistent  with  the  purposes  and 
objective  of  the  act.  In  1982,  the  Board 
exempted  preauthorized  transfers  to  or 
from  accounts  at  financial  institutions 
with  assets  of  less  than  S25  miUion.  The 
regulation  exempts  the  preauthorized 
transfers  as  a  class  of  transfers,  and  not 
the  financial  institutions  themselves.  A 
small  financial  institution  that  provides 
EFT  serv  ices  besides  preauthorized 
transfers  must  comply  with  the 
regulation  for  those  other  services.  For 
example,  a  small  financial  institution 
that  offers  ATM  ser\ices  must  comply 
with  Regulation  E  in  regard  to  the 
issuance  of  debit  cards,  terminal 
receipts,  periodic  statements,  and  other 
requirements.  In  addition,  the 
institution  must  comply  with  provisions 
of  the  act  that  apply  to  the  financial 
institution's  conduct  rather  than  to  the 
exempted  transfers.  For  example,  the 
prohibition  against  compulsory  use  of 
EFTs  in  section  913  of  the  act — in  regard 
to  credit  or  employment  (see  discussion 
below  in  §  205.10(e)) — remains 
applicable. 

When  the  Board  adopted  the 
exemption  in  1982,  many  small 
institutions  that  did  not  offer  EFT 
services  such  as  ATM  access  benefitted 
from  the  exemption.  Given  the  growth 
in  assets  of  financial  institutions  in  the 
past  ten  years,  increasing  the  asset-size 
cutoff  of  the  exemption  to  SlOO  million 
could  reduce  burden  without  lessening 
the  extent  of  consumer  protection 
originally  provided.  Because  many 
small  institutions  now  offer  a  variety  of 
EFT  services,  it  appears  that  only  a 
limited  number  of  institutions  would  be 
exempted  from  Regulation  E  under  the 
proposed  increase.  The  Board  solicits 
comment  on  the  proposed  increase  in 
the  exemption  level.  In  addition,  the 
Roard  requests  comment  on  other  ways 
the  burden  on  small  institutions  could 
be  reduced  without  sacrificing  the 
consumer  protecfions  intended  by  the 
act. 

Questions  have  been  raised  about  the 
impact  of  Article  4A  of  the  Uniform 


Commercial  Code  (UCC)  on  the  small 
institution  exemption.  In  the  revised 
commentary  to  Regulation  E,  the  Board 
clarifies  that  Article  4A  is  not  applicable 
to  the  preauthorized  transfers  that 
qualify  for  the  small  institution 
exemption.  Article  4A  applies  primarily 
to  large-dollar  commercial  wire  transfers 
made,  for  example,  via  Fed\^^re,  CHDPs, 
SWIFT,  and  Telex.  Section  4A-108 
excludes  any  transaction  that  is  subject 
to  the  EFTA  from  coverage  under 
Article  4A.  The  question  is  whether  the 
transfers  initiated  by  small  financial 
institutions  that  take  advantage  of  the 
regulatory  exemption  may  be  subject  to 
the  requirements  of  Article  4A  as  a 
consequence.  For  example,  would  a 
direct  deposit  to  a  consumer  account  at 
a  small  bani.  be  covered  by  Article  4A 
if  exempt  from  Regulation  E?  The  Board 
regards  these  preauthorized  transfers  as 
remaining  subject  to  certain 
requirements  of  the  EFTA,  and  therefore 
not  covered  by  Article  4A.  The  Board 
solicits  comment  on  whether  specific 
language  is  needed  in  the  regiilation  to 
clarify  this  issue. 

The  Board  proposes  deleting  footnote 
la,  which  refers  to  sections  913,  915, 
and  916  of  the  EFTA.  Section  913  places 
restrictions  on  the  compulsory  use  of 
EFTs.  For  example,  an  institution  may 
not  condition  the  extension  of  credit  on 
repayment  by  preauthorized  debit.  The 
statutory  language  from  section  913  has 
been  incorporated  in  proposed 
§  205.10(e).  Sections  915  and  916 
provide  for  civil  and  criminal  liability, 
respectively,  for  violations  of  the  EFTA. 
References  to  sections  915  and  916  are 
contained  in  proposed  §205.3(c)(5)(ii). 
The  Board  has  also  added  cross- 
references  to  §  205.10  and  sections  915 
and  916  in  the  appropriate  paragraphs 
to  replace  footnote  la. 

Section  205.4 — General  Disclosure 
Requirements;  Jointly  Offered  Services 

Current  §  205.4  describes  certain 
requirements  under  the  regulation.  The 
Board  proposes  to  consolidate  the 
general  disclosure  requirements 
currently  di,spersed  throughout  the 
regulation  in  this  section.  In  addition  to 
adding  paragraph  (a),  the  proposal 
•contains  various  editorial  changes 
including  a  reordering  of  the  section;  no 
substantive  change  is  intended. 

Paragraph  (a) — Form  of  Disclosures 

The  proposal  incorporates  the  format 
requirements  for  disclosures  currently 
found  in  §§  205.7(a)  and  205.9.  The 
Board  interprets  these  requirements  as 
generally  applying  to  all  disclosures,  in 
addition  to  the  terminal  receipts  and 
periodic  statements  required  by  the 
regulation.  The  phrase  "in  a  form  the 


consumer  may  keep'"  would  replace  the 
wording  "the  financial  institution  shall 
make  available  to  the  consumer  a 
wTitten  receipt  of  the 
transfer(s)  *   *   *."  currently  contained 
in  §  205.9(a).  The  proposed  change  is 
consistent  with  language  in  Regulation 
Z  (12  CFR  226.17(a))  and  Regulation  DD 
(12  CFR  230.3(a)),  for  example.  The 
Board  does  not  consider  this  to  be  a 
substantive  change,  as  the  proposed 
language  is  drawn  from  the  current 
commentary. 

The  paragraph  also  incorporates 
language  currently  in  §  205.9(e)  that 
permits  an  institution  to  use  commonly 
accepted  or  readily  understandable 
abbreviations  in  complying  with  the 
documentation  requirements  of  the 
regulation. 

Section  205.5 — Issuance  of  Access 
Devices 

The  proposal  contains  extensive 
editorial  changes  to  this  section, 
including  the  addition  of  headings  to 
help  distinguish  the  rules  for  sohcited 
and  unsolicited  issuance  of  access 
devices. 

The  proposal  deletes  the  obsolete 
language  in  current  §  205.5(a)(3),  a 
paragraph  that  grandfathered  renewals 
of  pre-1979  access  devices  from  the 
requirements  of  the  section.  In  addition, 
the  Board  proposes  to  move  the 
provisions  relating  to  the  Truth  in 
Lending  Act  (TILA)  contained  in  current 
§  205.5(c)  to  proposed  §  205.12  to 
simplify  the  regulation  by  placing  all 
references  to  TIL^  in  the  same  section. 
(.See  the  discussion  of  §  205.12  below.) 

Footnote  lb,  which  provides  guidance 
on  issuance  of  an  access  device  for  a 
joint  account,  has  been  deleted  from  the 
regulation  and  moved  to  the 
commentary. 

Section  205.6 — Liability  of  Consumer  for 
Unauthorized  Transfers 

Section  205.6  specifics  the  rules 
governing  consumer  Uability  for 
unauthorized  use.  The  proposal 
significantly  revises  the  section  in  an 
effort  to  simplify  the  text  and  make  it 
easier  to  understand. 

The  Board  proposes  moving 
explanatory  or  illustrative  material  to 
the  commentary.  This  includes  the 
parenthetical  in  current  §  205.6(a)(2), 
u  hich  provides  examples  of  how  a 
financial  institution  may  identify  the 
consumer  to  whom  an  access  device  is 
issued;  §  205.6(b)(3),  which  explains  the 
relationship  between  the  various  tiers  of 
liability;  and  examples  of  extenuating 
circumstances  that  would  permit 
delayed  notification  by  consiuners  in 
current  §  205.6(b)(4).  The  provisions  in 
current  §  205.6(d)  concerning  the 
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relation  to  the  TILA  now  appear  in 
proposed  §205.12. 

Paragraph  (a) — Conditions  for  Liability 

The  current  regulation  appears  to 
condition  consumer  liabiUty  solely  on 
the  issuance  of  an  accepted  access 
device  (§  205.6(a)).  The  commentary',  on 
the  other  hand.  state<;  that  if  the 
consumer  fails  to  report  an 
unauthorized  EFT  within  60  days  of 
transmittal  of  the  periodic  statement 
reflecting  the  transfer,  the  consumer 
could  be  subject  to  hability  for 
subsequent  transfers  (Q6-1).  The  Board 
interprets  section  909  of  the  EFTA  as 
precluding  consumer  liability  for 
unauthorized  transfers  not  involving  an 
access  device  until  60  days  after 
transmittal  of  the  periodic  statement 
reflecting  the  transfer.  At  that  time,  the 
consumer  could  be  subject  to  unlimited 
liability  for  those  transfers  occurring 
after  the  60  days. 

The  proposal  incorporates  the  current 
commentary  position  that  a  consumer 
could  be  held  liable  for  unauthorized 
EFTs  that  did  not  involve  an  access 
device.  The  Board  believes  a  consumer 
cannot,  however,  be  held  liable  for 
unauthorized  transfers  occurring  before 
the  60-day  period  expires. 

The  proposed  section  slightly  alters 
the  current  rule  by  requiring  that  a 
financial  institution  provide  all  of  the 
disclosures  required  by  §  205.7  in  order 
to  impose  liability  on  the  consumer. 
Currently  §  205.6(a)(3)  requires  that  only 
three  of  the  disclosures  from  §205.7  be 
provided  before  a  consumer  can  be  held 
liable  for  unauthorized  transfers.  The 
Board  believes  this  proposed  change 
would  not  impose  a  significant 
additional  burden  as  institutions  must 
initially  provide  all  of  the  disclosures  to 
comply  with  §  205.7(b).  The  Board 
solicits  comment  on  whether  this 
change  increases  the  risk  of  liability  for 
institutions. 

Paragraph  fb) — Limitations  on  Amount 
of  Liability 

Proposed  paragraph  (b)  incorporates 
the  substance  of  current  paragraphs  (b) 
(Umitations  on  amount  of  liability)  and 
(c)  (notice  to  financial  institution).  In 
addition,  the  proposal  spells  out  more 
clearly  each  of  the  three  tiers  of  a 
consumer's  liability  ($50,  S500.  or 
unlimited).  Subheadings  provide  further 
clarification. 

Section  205.7 — Initial  Disclosures 

The  proposal  includes  structural  and 
editorial  changes  to  this  section.  To 
provide  greater  clarity,  text  has  been 
organized  into  separate  paragraphs  on 
timing  and  content  of  disclosures,  and 
subheadings  have  been  added  to  make 


the  section  easier  to  understand.  Format 
requirements  have  been  moved  to 
proposed  §  205.4(a). 

Tne  provision  in  current  §  205.7(a)(1). 
giving  financial  institutions  the  option 
of  informing  the  consumer  about  the 
advisability  of  promptly  reporting  lost 
or  stolen  access  devices,  has  been 
moved  to  the  commentary. 

The  Board  proposes  to  move  the  error 
resolution  notice  from  current 
§  205.7(a)(10)  to  appendix  A  (Model 
Form  A-3).  to  streamline  the  regulation 
and  place  all  model  disclosures 
together. 

The  proposal  deletes  as  obsolete 
current  §  205.7(b)  regarding  disclosures 
for  accounts  that  predate  the  statute. 

Paragraph  (a)(3) — Business  Days 

As  described  in  the  supplemental 
information  to  paragraph  (d),  the  Board 
proposes  to  change  the  definition  of 
business  day  to  mean  a  calendar  day 
other  than  a  Saturday.  Sunday,  or  any 
legal  public  holiday  specified  in  5 
U.S.C.  6103(a).  Accordingly,  initial 
disclosures  would  have  to  include  the 
revised  definition  of  business  day  to 
assist  consumers  in  understanding  the 
timing  provisions  of  the  hability  and 
error  resolution  rules  under  the 
regulation. 

Section  205.8 — Change  in  Terms  Notice; 
Error  Resolution  Notice 

The  proposal  makes  two  substantive 
changes  in  this  section,  ki  addition,  the 
Board  proposes  to  restructure  the 
requirements  of  §  205.8  and  add 
subheadings  to  make  it  easier  to 
understand. 

Paragraph  (a)(1) — Prior  Notice  Required 

Section  905(b)  of  the  EFTA  requires  a 
financial  institution  to  notify  a 
consumer  in  writing  at  least  twenty-one 
days  before  the  effective  date  of  certain 
adverse  changes  in  terms  or  conditions 
contained  in  the  initial  disclosures.  The 
Truth  in  Savings  Act  (TISA)  (12  U.S.C. 
4301)  also  requires  institutions  to 
provide  a  change  in  terms  notice  for 
deposit  accounts.  Section  266(c)  of  TISA 
requires  a  notice  30  days  before  the 
effective  date  of  any  adverse  change  in 
terms  or  conditions.  In  the  proposed 
official  staff  interpretation  of  Regulation 
DD.  the  Board  stated  that  if  a  financial 
institution  changes  a  term  that  also 
triggers  a  change  in  terms  notice  under 
Regulation  E.  the  institution  may  use 
the  timing  rules  of  Regulation  E  for 
sending  the  notice  to  affected 
consumers  (see  59  FR  5543.  February  7. 
1994).  The  Board  proposes  to  use  its 
exception  authority  under  the  EFTA  tu 
exiend  the  timing  of  the  change-in-terms 
notice  in  Regulation  E  to  30  days  to 


coincide  with  the  timing  requirements 
of  Regulation  DD  in  order  to  facilitate 
compliance  with  the  requirements  of 
both  regulations.  The  Board  soficits 
comment  on  whether  it  is  preferable  to 
retain  the  flexibility  offered  by  the  two 
different  timing  requirements. 

Paragraph  (a)(2) — Prior  Notice 
Exception 

Currently,  prior  notice  is  not  required 
when  an  immediate  change  in  terms  is 
needed  to  maintain  or  restore  the 
security  of  an  EFT  system  or  account.  If 
a  change  is  made  permanent,  however, 
a  financial  institution  must  notifj-  the 
consumer  "on  or  with  the  next  regularly 
scheduled  periodic  statement  or  within 
30  days"  of  the  change  if  disclosure 
would  not  raise  security  concerns,  hi 
certain  circumstances,  periodic 
statements  are  sent  on  a  quarterly  basis, 
and  thus  the  consumer  might  not 
receive  notification  for  up  to  ninety 
days  after  the  change.  The  Board 
proposes  to  substitute  a  more  specific 
timing  rule  for  this  subsequent  notice. 
Under  the  proposal,  if  the  change  is 
made  permanent,  a  financial  institution 
must  provide  written  notice  within  45 
days  of  the  change  unless  disclosure 
raised  security  concerns.  The  Board 
requests  comment  on  the  proposed 
timing  requirement. 

Paragraph  (b) — Error  Resolution  Notice 

The  Board  proposes  to  move  the 
alternate  error  resolution  notice,  which 
an  institution  may  give  with  each 
periodic  statement  in  place  of  the  longer 
annual  notice,  from  current  §  205.8(b)  to 
appendix  A  (Model  Form  A-3).  This 
will  streamline  the  regulation  and  place 
all  model  disclosures  in  one  location. 

Section  205.9 — Receipts  at  Electronic 
Terminals;  Periodic  Statements 

The  proposed  section  contains  a 
number  of  editorial  revisions  and  two 
substantive  changes.  New  paragraphs 
and  headings  have  been  added  to  better 
organize  the  text  concerning  the  timing 
and  contents  of  disclosures.  As  noted 
earlier,  disclosure  format  requirements 
have  been  moved  to  §  205.4.  Current 
paragraph  (e).  concerning  use  of 
abbreviations,  was  also  moved  to 
§205.4. 

The  Board  proposes  to  move  footnote 
2.  which  permits  a  financial  institution 
to  make  receipts  available  through  a 
third  party,  to  the  commentary. 

The  proposal  deletes  two  obsolete 
paragraphs,  (f)  and  (g).  which  dealt  with 
receipts  from  terminals  purchased  prior 
to  1980  and  delayed  effective  dates  for 
certain  periodic  statements. 
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Paragraph  (a)(1) — Amount 

The  current  regulation  allows 
financial  institutions  other  \han  the 
account-holding  institution  to  include  a 
charge  for  the  transfer  in  the  total 
amount  of  the  transfer,  provided  the 
amount  of  the  charge  is  disclosed  on  the 
receipt  and  on  a  sign  posted  on  or  at  the 
terminal.  The  proposal  makes  two 
changes.  First,  it  would  permit  all 
financial  institutions  (including  the 
account-holding  institution)  to  include 
the  charge  in  the  total  amount  of  the 
transfer,  if  the  appropriate  disclosures 
are  made.  Second,  it  would  permit 
institutions  to  display  the  fee  on  or  at 
the  terminal — meaning  either  on  a  sign 
or  on  the  ATM  scree.n  itself.  The  Board 
solicits  comment  on  whether  consumers 
would  need  added  protections  if  the  fee 
is  displayed  on  the  screen,  for  example, 
allowing  the  consumer  to  cancel  the 
transaction  after  the  fee  is  disclosed. 

Paragraph  (a)(3) — Type 

This  paragraph  corresponds  to  current 
paragraph  (a)(3)  regarding  disclosure  of 
types  of  transfer  and  accounts.  The 
examples  included  in  the  current 
paragraph  have  been  moved  to  the 
proposed  commentary. 

Currently  the  regulation  requires  that 
a  financial  institution  uniquely  identify 
each  account  on  the  terminal  receipt  if 
more  than  one  account  of  the  same  type 
may  be  accessed  by  a  single  access 
device.  Footnote  3  provided  an 
exception  for  instances  in  which  the 
terminal  is  incapable  of  uniquely 
identifying  each  account,  as  well  as  for 
transactions  at  terminals  purchased  or 
ordered  by  the  financial  institution  prior 
to  1980.  The  portion  of  the  footnote 
which  permits  financial  institutions  to 
exclude  identification  of  the  type  of 
account  if  the  access  device  may  access 
only  one  account  at  a  terminal  has  been 
incorporated  into  the  text  of  the 
proposed  regulation  at  §  205.9(a)(3).  The 
remainder  of  the  footnote  has  been 
deleted  as  obsolete. 

Paragraph  (a)(4) — Identification 

Currently,  the  regulation  requires  that 
financial  institutions  disclose  on 
terminal  receipts  a  number  or  code  that 
uniquely  identifies  the  consumer 
initiating  the  transfer,  the  consumer's 
account(s),  or  the  access  device  used  to 
initiate  the  transfer  (§  205.9(a)(4)).  The 
Board  proposes  to  delete  the  reference 
to  a  number  or  code  that  uniquely 
identifies  the  "consumer  initiating  the 
transfer"  as  superfluous.  The  Board 
believes  that  the  remaining 
identification  requirements  sufficiently 
identih-  the  consumer. 


Paragraph  (a)(5) — Terminal  Location 

This  paragraph  incorporates  the 
substance  of  current  §  205.9(b)(l)(iv). 
The  detail  contained  in  the  current 
regulation  which  specifies  appropriate 
location  descriptions  has  been  moved  to 
the  commentary. 

The  proposal  deletes  footnotes  5,  6, 
and  8  from  the  regulation.  Footnote  5 
allows  institutions  to  omit  the  name  of 
the  state  on  terminal  receipts  for 
transfers  occurring  at  terminals  within 
50  miles  of  the  institution's  main  office. 
Footnotes  6  and  8  refer  back  to  the  text 
of  footnote  5.  The  proposal  incorporates 
this  exception  into  the  regulatory  text. 
Footnote  5  also  allows  institutions  to 
omit  the  name  of  the  city  and  state  if  all 
of  the  terminals  are  located  in  the  same 
city,  and  to  omit  the  name  of  the  state 
if  all  of  the  terminals  are  located  in  the 
same  state.  These  exceptions  have  been 
deleted  as  obsolete,  since  most 
institutions  that  offer  ATM  access 
belong  to  networks  operating  on  an 
interstate  basis.  Accordingly,  few  if  any 
financial  institutions  are  able  to  take 
advantage  of  the  exception  provided  by 
the  footnote.  The  Board  solicits 
comment  on  whether  these  latter 
exceptions  are  still  used  by  institutions. 

The  rules  regarding  terminal 
identification  on  the  receipt  have  been 
slightly  modified.  Section 
205.9{b)(l)(iv)(C)  allows  financial 
institutions  to  identify  the  terminal 
location  by  using  the  name  of  the  entity 
at  whose  place  of  business  the  terminal 
is  located,  including  identifying  the 
name  of  the  financial  institution. 
Footnote  7  requires,  however,  that  if  the 
institution  awns  or  operates  terminals  at 
more  than  one  location,  the  terminal 
location  must  be  identified  on  the 
periodic  statement.  Therefore,  if  an 
institution  owns  only  one  terminal  (and 
does  not  belong  to  a  network)  it  could 
identify  the  terminal  using  its  own 
name.  The  proposal  provides  that  the 
receipt  and  the  periodic  statement  may 
provide  the  terminal  location  by  giving 
the  name  of  the  institution  if  it  is  other 
than  the  account-holding  institution.  In 
the  previous  example,  the  institution 
would  have  to  provide  either  a  street 
address  or  a  generally  accepted  name  for 
the  location.  The  Board  believes  this 
change  makes  the  provision  available  to 
more  institutions,  since  very  few 
institutions  own  and  operate  only  one 
terminal  and  do  not  belong  to  a 
network.  The  Board  solicits  comment  on 
whether  this  imposes  a  burden  on  small 
institutions,  and  also  on  whether  the 
change  adversely  reduces  consumer 
information. 


Paragraph  (a)(6) — Third  Party  Transfer 

Proposed  paragraph  (a)(6) 
incorporates  the  substance  of  current 
paragraph  (a)(6).  The  excluded 
language,  describing  the  use  of  codes  or 
circumstances  when  the  name  of  the 
payee  carmot  be  duplicated  by  the 
terminal,  has  been  incorporated  into  the 
proposed  commentary. 

Paragraph  (b) — Periodic  Statements 

Paragraph  (b)(1) — Transaction 
Information 

The  regulation  requires  financial 
institutions  to  disclose  on  the  periodic 
statement  either  the  location  of  the 
terminal  as  it  appeared  on  the  receipt  or, 
if  a  code  or  terminal  number  was  used 
to  identify  the  location,  both  the  code 
and  a  description  of  the  location  as 
specified  in  the  regulation 
(§  205.9(b)(l)(iv)).  The  proposed 
regulation  simpHfies  the  rule  by  not 
requiring  a  restatement  of  the  code  in 
addition  to  the  location  description  (see 
the  discussion  in  paragraph  (a)(5) 
above).  Proposed  paragraph  (b)(l)(iv) 
also  incorporates  the  substance  of 
footnote  4a,  which  provides  that  a 
financial  institution  need  not  identify 
the  terminal  location  for  transactions 
that  involve  the  deposit  of  cash,  checks, 
drafts,  or  similar  paper  instruments  at 
electronic  terminals. 

Footnote  4  currently  permits  financial 
institutions  to  provide  certain 
information  on  documents  that 
accompany  the  periodic  statement;  and 
it  permits  the  use  of  codes,  if  explained 
on  either  the  statement  or  the 
accompanying  documents.  The  footnote 
has  been  deleted  and  the  substance 
moved  to  the  proposed  commentary. 
Footnote  9  allows  an  institution  to  omit 
the  identification  of  third  parties  from 
periodic  statements  if  their  names 
appear  on  checks,  drafts,  or  similar 
paper  instruments  deposited  to  the 
consumer's  account  at  an  electronic 
terminal.  The  footnote  has  been  deleted 
and  the  substance  moved  to  the 
proposed  commentary. 

Paragraph  (b)(3) — Fees 

Currently,  §  2Q5.9fb)(3)  makes  clear 
that  a  periodic  statement  required  by 
Regulation  E  need  not  disclose  any 
finance  charge  imposed  under  12  CFR 
226.7(f).  The  proposal  eliminates  the 
reference  from  the  regulation,  and 
moves  the  substance  to  the  commentary. 

Regulation  DD  requires  institutions 
that  provide  periodic  statements  to 
itemize  by  type  and  amount  certain  fees 
imposed  during  the  statement  period 
(§  230.6(a)(3)).  Currently,  §  205.9(b)(3)  of 
Regulation  E  requires  the  disclosure  of 
any  fee  that  was  assessed  against  the 
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account  during  the  period  for  EFTs.  The 
commentary  to  Regulation  E  (Q9-31) 
allows  fees  to  be  shown  as  a  total  dollar 
figure  or  to  be  itemized  in  part  or  in  full, 
at  the  institution's  option.  Under 
Regulation  DD.  the  Board  has  provided 
that  institutions  may  follow  the  more 
flexible  rules  in  Regulation  E  for  fees 
associated  with  EFTs  even  though 
Regulation  DD  otherwise  requires  a 
more  specific  disclosure.  The  Board 
solicits  comment  on  whether  regulatory 
burden  would  be  eased  if  the  disclosure 
requirement  in  Regulation  E  mirrored 
the  requirement  in  Regulation  DD  (see 
12  CFR  230.6(a)(3)). 

Paragraph  (c) — Exceptions  to  the 
Periodic  Statement  Requirements  for 
Certain  Accounts 

The  proposal  incorporates  current 
paragraphs  (c).  (d),  (h),  and  footnote  9a 
in  revised  §  205.9(c),  pertaining  to  those 
circumstances  in  which  a  periodic 
statement  is  not  required  (for  example, 
for  a  passbook  account  that  ran  be 
accessed  electronically  only  by 
preauthorized  transfers  to  the  account). 
No  substantive  change  is  intended. 

Paragraph  (d) — Documentation  for 
Foreign-Initiated  Transfers 

Proposed  paragraph  (d)  incorporates 
the  essence  of  current  paragraph  (i) 
without  substantive  change. 

Section  205.10 — Preauthorized 
Transfers 

The  Board  has  reformatted  this 
section  and  has  added  subheadings.  The 
proposed  section  contains  a  substantive 
change  from  the  current  regulation  and 
a  new  paragraph  on  compulsory'  use. 

Paragraph  (a) — Preauthorized  Transfers 
to  Consumer's  Account 

Section  205.10  sets  forth  general 
requirements  for  preauthorized 
transfers.  The  regulation  currently 
requires  that  when  a  consumer's 
account  will  be  credited  by  a 
preauthorized  transfer  from  the  same 
payor  at  least  once  everj-  60  days,  the 
institution  must  credit  the  funds  to  the 
account  as  of  the  day  the  funds  are 
received;  this  requirement  would  be 
deleted  from  the  regulation  as  obsolete. 
The  Board  believes  that  mandating 
when  funds  must  be  credited  to  an 
account  is  no  longer  necessary  since 
other  regulations  address  both  when 
funds  must  be  made  available  to  the 
consumer  and  when  interest  must  be 
paid  on  the  deposit  (see  Regulation  CC, 
12  CFR  part  229;  Treasury  regulations. 
31  CFR  part  210;  and  ACH  association 
rules).  The  Board  soUcits  comment  on 
whether  there  is  a  need  to  maintain  the 
requirement  in  the  regulation. 


Paragraph  (b) — Written  Authorization 
for  Preauthorized  Transfers  From 
Consumer's  Account 

The  requirement  that  preauthorized 
EFTs  from  a  consumer's  account  be 
authorized  by  the  consumer  only  in 
writing  has  been  revised.  The 
requirement  for  the  consumer's 
authorization  to  be  a  wTiting  has  been 
expanded  to  include  authorizations 
which  are  "similarly  authenticated"  by 
the  consumer.  This  proposed  expansion 
addresses  developments  in  electronic 
ser\ices.  such  as  home  banking.  The 
broader  Interpretation  of  a  "writing" 
would  include,  for  example,  electronic 
authorization  by  the  consumer  recorded 
on  a  computer  memory  unit.  The  Board 
beheves  this  broader  interpretation  is 
consistent  with  the  requirement  in 
section  907  of  the  EFTA  that  the 
authorization  be  in  writing.  The  Board 
solicits  comment  on  whether  additional 
safeguards  are  necessar>'  to  protect 
consumers  in  this  situatiMi.  In  addition, 
the  Board  solicits  comment  on  other 
examples  that  might  constitute 
"similarly  authenticated  "  for  purposes 
of  this  section.  The  Beard  notes  that  the 
revised  requirement  for  a  signed  writing 
makes  clear  that  only  the  consumer 
could  produce  the  written  authorization 
and  not.  for  example,  a  third-party 
merchant  on  behalf  of  the  consumer. 

Paragraph  (e) — Cxjmpulsory  Use 

Section  913  of  the  statute  places 
certain  restrictions  on  compulsory  use 
of  EFTs  as  a  condition  of  credit. 
emplojTnent.  or  receipt  of  government 
benefits.  The  current  regulation 
mentions  the  prohibition  against 
compulsory  use  in  footnote  la.  which 
references  a  financial  institution's 
continuing  duty  to  comply  with  section 
913.  The  proposed  paragraph  is  a 
counterpart  to  the  statutory  provision 
and  would  clarify  that  the  provision 
applies  to  other  persons  (such  as 
employers)  and  not  just  to  financial 
institutions. 

Section  205.11 — Procedures  for 
Resolving  Errors 

The  Board  proposes  to  reformat  this 
section  and  add  subheadings  to 
facilitate  compliance.  The  editorial 
revisions,  uith  one  exception,  are  not 
intended  to  make  substantive  changes. 

Provisions  contained  in  three 
footnotes  have  been  moved  to  the 
proposed  commentary:  Footnote  10. 
which  permits  an  institution  to 
prescribe  procedures  for  giving  an  error 
notice;  footnote  11,  which  defines  an 
agreement  for  purposes  of  §  205.14;  and 
footnote  12.  which  allows  institutions  to 


use  a  periodic  statement  to  inform 
consumers  that  no  error  has  occurred. 
The  provisions  in  current  paragraph 
(i)  relating  to  the  TILA  have  been  moved 
to  proposed  §205.12. 

Paragraph  (c) — Time  Limits  and  Extent 
of  Investigation 

Proposed  paragraph  (c)  combines 
current  paragraphs  (c)  and  (d)(2)  of 
§205.11  concerning  investigation  of 
errors.  The  regulation  currently  requires 
a  financial  institution  to  provide  the 
consumer  v\ith  a  written  explanation, 
within  the  prescribed  time  period 
(either  10  business  days  or  45  calendar 
days),  if  an  error  occurred.  If  an  error 
did  not  occur  and  the  financial 
institution  is  operating  under  the  45- 
calendar-day  rule,  the  institution  has 
three  additional  days  to  notif>'  the 
consumer  of  its  findings.  Section  908  of 
the  EFTA  makes  clear  the  extra  time  is 
available  when  no  error  occurred,  but  is 
silent  on  the  availability  of  extra  time 
when  an  error  is  found  (see  the 
discussion  in  paragraph  (e)  below). 

To  facilitate  compliance,  the  Board 
proposes  to  use  its  exception  authority 
under  section  904(c)  to  permit 
institutions  to  give  notice  within  three 
business  days  of  concluding  its 
investigation  regardless  of  the  procedure 
being  followed  and  whether  or  not  an 
error  has  been  found.  The  statuton,' 
language  contained  in  section  9G8{d) 
lends  itself  to  such  an  interpretation, 
and  the  Board  believes  the  change  will 
facilitate  compUance  with  the  section 
without  any  significant  loss  of  consumer 
protection. 

Paragraph  (d) — Procedures  if  Financial 
Institution  Determines  No  Error  or 
Different  Error  Occurred 

As  discussed  in  the  preceding 
paragraph,  the  Board  proposes  to  allow 
institutions  to  provide  notice  vdthin 
three  business  days  of  concluding  an 
investigation,  regardless  of  which  time 
period  is  being  followed. 

Section  205.12 — Relation  to  Other  Laws 

The  proposed  section  contains  the 
various  references  to  the  TILA  and 
Regulation  Z  currently  dispersed 
throughout  Regulation  E.  The  section 
also  includes  the  standards  applied  by 
the  Board  in  granting  a  state  law 
preemption  or  in  making  an  exemption 
determination. 

Paragraph  (a) — Relation  to  Truth  in 
Lending 

The  Board  proposes  to  consolidate  all 
references  from  §§  205.5,  205.6.  and 
205.1 1  to  compliance  with  both  the 
TIL.\  and  the  EFTA  in  a  single 
paragraph.  The  Board  believes 
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consolidating  these  references  in  one 
section  will  facilitate  compliance. 

Paragraph  [b) — Preemption  of 
Inconsistent  State  Laws 

Current  §  205.12(a)  and  (b)  are 
incorporated  in  proposed  paragraph  fb). 
with  numerous  editorial  revisions. 

Paragraph  (c) — State  Exemptions 

Proposed  paragraph  (c)  contains  the 
rules  the  Board  applies  in  granting  a 
state  e.xemption. 

Section  205. 1 3 — A dministrative. 
Enforcement;  Record  Retention 

Current  §  205.13  contains  information 
about  administrative  enforcement, 
issuance  of  staff  interpretations,  and 
record  retention.  With  the  exception  of 
the  record  retention  requirements,  the 
proposal  moves  much  of  this 
information  to  the  appendices. 

Paragraph  (b) — Record  Retention 

Certain  provisions  of  the  act  and 
regulation  apply  to  persons  other  than 
financial  institutions  (for  example,  the 
compulsory  use  provisions  of  section 
913,  which  apply  to  all  employers).  The 
proposal  differs  from  the  current  rule  by 
limiting  the  record  retention 
requirements  to  financial  institutions, 
rather  than  covering  "any  person  subject 
to  the  act  and  regulation."  The  Board 
solicits  comment  on  whether  this 
proposed  change  v,i\\  produce  an 
adverse  impact  on  enforcement 
activities. 

Section  205.14 — Electronic  Fund 
Transfer  Ser\-ice  Provider  Not  Holding 
Consumer's  Account 

The  Board  proposes  substantial 
editorial  revisions  to  this  section  to 
simplify  the  text.  Text  has  been 
reorganized  into  appropriate  categories 
and  subheadings  added  for  greater 
clarity.  Footnote  13  regarding  delayed 
effective  dates  has  been  deleted  as 
obsolete.  The  Board  solicits  comment  on 
other  ways  the  section  could  be 
simplified  to  facilitate  compliance  with 
the  regulation. 

Section  205.15 — Electronic  Fund 
Transfer  of  Government  Benefits 

The  Board  has  issued  a  final  rule  in 
regard  to  the  coverage  by  the  EFTA  and 
Regulation  E  of  government  benefits  that 
federal,  state,  and  local  governments 
disburse  to  recipients  by  means  of 
electronic  benefit  transfer  (EBT) 
programs.  (See  Docket  No.  R-0829 
elsewhere  in  today's  Federal  Register.) 
Having  just  issued  that  final  rule,  the 
Board  is  not  incorporating  the 
provisions  governing  EBT  programs. 


contained  in  a  new  §  205.15.  in  this 
proposal. 

Appendix  A— Model  Disclosure 
Clauses  and  Forms 

Most  of  the  model  disclosure  clauses 
contained  in  appendix  A  remain 
unchanged.  As  noted  earlier,  the  error 
resolution  notices  currently  contained 
in  §§  205.7  and  205.8  have  been  moved 
from  the  regulation  info  appendix  A  to 
streamline  the  regulation  (see  Model 
Form  A-3). 

Appendix  B — Administrative 
Enforcement 

Appendix  B  lists  the  federal 
enforcement  agencies  responsible  for 
enforcing  Regulation  E  for  particular 
classes  of  institutions. 

Appendix  C — Issuance  of  Staff 
Interpretations 

The  proposal  includes  a  new 
appendix  to  replace  current  §  205.13(b) 
pertaining  to  requests  for  and  issuance 
of  staff  interpretations  of  Regulation  E. 
Much  of  the  information  contained  in 
the  current  regulation,  describing 
issuance  of  staff  interpretations,  has 
been  deleted.  The  Board  will  continue 
to  rely  on  the  publication  of 
interpretations  in  the  official  staff 
commentary  as  the  primary  means  of 
interpreting  the  regulation.  Specifically, 
and  in  keeping  with  the  practice  that 
has  been  in  place  for  years,  the  proposal 
.deletes  any  reference  to  unofficial  staff 
interpretations  that  are  in  writing, 
limiting  written  interpretations  to  those 
that  appear  in  the  staff  commentary,  as 
revised.  The  Board  believes  this  to  be 
the  most  efficient  and  useful  way  to 
facilitate  compliance. 

(3)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0830.  The  Board  requests 
that,  when  possible,  comments  be 
prepared  using  a  standard  typeface  widi 
a  type  size  of  10  or  12  characters  per 
inch.  This  will  enable  the  Board  to 
convert  the  text  into  machine-readable 
form  through  electronic  scanning,  and 
wall  facilitate  automated  retrieval  of 
comments  for  review.  Comments  may 
also  be  submitted  on  computer 
diskettes,  using  either  the  3.5"  or  5.25" 
size,  in  any  DOS-compatible  format. 
Comments  on  computer  diskettes  must 
be  accompanied  by  a  hard  copy  version. 

(4)  Economic  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  proposed 
regulation.  A  copy  of  the  analysis  may 
be  obtained  from  Publications  Services, 
Board  of  Governors  of  the  Federal 


Reserve  System.  Washington.  DC  20551, 
or  by  telephone  at  (202)  452-3245. 

List  of  Subjects  inl2  CFR  Part  205 

Banks,  banking.  Consumer  protection. 
Electronic  fund  transfers,  Reporting  and 
recordkeeping  requirements. 

Text  of  Proposed  Revisions 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  205  as  follows: 

PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1.  The  authority  citation  for  part  205 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1693. 

2.  Sections  205.1  through  205.14  are 
revised  to  read  as  follows: 

§205.1     Authority  and  purpose. 

(a)  Authority.  This  part  is  issued  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  pursuant  to  the 
Electronic  Fund  Transfer  Act  (15  U.S.C. 
1693  et  seq.].  The  information-collection 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  have  been 
assiened  OMB  No.  710CM3200. 

(b)  Purpose.  This  part  carries  out  the 
purposes  of  the  Electronic  Fund 
Transfer  Act,  which  establishes  the 
basic  rights,  liabilities,  and 
responsibilities  of  consumers  who  use 
electronic  fund  transfer  services  and  of 
financial  institutions  that  offer  these 
services.  The  primary  objective  of  the 
act  and  this  regulation  is  the  protection 
of  individual  consumers  engaging  in 
electronic  fund  transfers. 

§  205.2    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)(1)  Access  device  means  a  card, 
code,  or  other  means  of  access  to  a 
consumer's  account,  or  any  combination 
thereof,  that  may  be  used  by  the 
consumer  to  initiate  electronic  fund 
transfers. 

(2)  An  access  device  becomes  an 
accepted  access  device  when  the 
consumer: 

(i)  Requests  and  receives,  or  signs,  or 
uses  (or  authorizes  another  to  use)  the 
access  device  to  transfer  money  between 
accounts  or  to  obtain  money,  property, 
or  services; 

(ii)  Requests  validation  of  an  access 
device  issued  on  an  unsolicited  basis;  or 

(iii)  Receives  an  access  device  in 
renewal  of,  or  in  substitution  for,  an 
accepted  access  device  from  either  the 
financial  institution  that  initially  issued 
the  device  or  a  successor. 

(b)(1)  Account  means  a  demand 
deposit  (checking),  savings,  or  other 
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consumer  asset  account  (other  than  an 
occasional  or  incidental  credit  balance 
in  a  credit  plan)  held  directly  or 
indirectly  by  a  financial  institution  and 
established  primarily  for  p>ersonal, 
family,  or  household  purposes. 

(2)  The  term  does  not  include  an 
account  held  by  a  financial  institution 
under  a  bona  fide  trust  agreement 

(c)  Act  means  the  Electronic  Fund 
Transfer  Act  (title  IX  of  the  Consan»er 
Credit  Frotertion  Act.  15  U.S.C  1693  et 
sea.]. 

(d)  Business  day  means  any  day  other 
than  a  Saturday,  a  Sunday,  or  any  of  the 
legal  public  holidays  specified  in  5 
U.S.C.  6103(a). 

(c)  Consumer  means  a  natural  person. 

(f)  Electronic  terminal  means  an 
electronic  device,  other  than  a 
telephone  operated  by  a  consumer, 
through  which  a  consumer  may  initiate 
an  electronic  fund  traiTsfer  The  term 
includes,  but  is  not  Umited  to.  point-of- 
sale  terminals,  automated  teller 
machines,  and  cash  dispensing 
machines. 

(g)  Financial  institution  means  a  bank, 
savings  association,  credit  union,  or  any 
other  person  that  directly  or  indirectly 
holds  an  account  belongiiig  to  a 
consumer,  or  that  issues  an  access 
device  and  agrees  with  a  consumer  to 
provide  electronic  fund  transfer 
senices. 

(h)  Person  means  a  natural  person  or 
an  organization,  including  a 
corporation,  government  agency,  estate, 
trust,  partiwrshlp,  proprietorship, 
cooperative,  or  association. 

(i)  Preauthorized  electronic  fund 
transfer  means  an  electronic  fund 
transfer  authorized  in  advance  to  recur 
at  substantially  regular  intervals. 

(j)  State  means  any  state,  territory,  or 
possession  of  the  United  Stales,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any 
pohtlcal  subdivision  of  the  above. 

(k)  Unauthorized  electronic  fund 
transfer  means  an  electronic  fund 
transfer  from  a  consumer's  account 
initiated  by  a  person  other  than  the 
consumer  without  actual  authority  to 
initiate  the  transfer  and  from  which  the 
consumer  receives  no  benefit.  The  term 
does  not  include  an  electronic  fund 
transfer  initiated: 

(1)  By  a  person  who  was  furnished  the 
access  device  to  the  consumer's  account 
by  the  consumer,  unless  the  consumer 
has  notified  the  financial  institution  that 
transfers  by  that  person  are  no  longer 
authoriTBd; 

(2)  With  fraudulent  intent  by  the 
consumer  or  any  person  acting  in 
concert  with  the  consumer,  or 

(3)  By  the  financial  institution  or  its 
employees 


§205  J    Coverage. 

(s)  General.  This  part  applies  to  any 
electronic  fund  transfer  that  authorizes 
a  financial  institutioQ  to  debit  or  credit 
a  consumer's  account.  Generally,  the 
part  apphes  to  financial  institutions.  For 
purposes  of  §§  205.10(b),  (d),  (e)  and 
205.13  of  this  part,  the  part  applies  to 
any  person. 

fb)  £/ec£ronjc  fund  transfer.  The  term 
electronic  fund  transfer  means  any 
transfer  of  funds  that  is  initiated 
through  an  electronic  terminaL 
telephone,  computer,  or  magnetic  tape 
for  the  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes,  but  is  not  limited  to: 

(1)  Point-of-sale  transfers; 

(2)  Automated  teller  machine 
transfers; 

(3)  Direct  deposits  or  withdrawals  of 
funds; 

(4)  Transfers  initiated  by  telephone; 
and 

(5)  Transfers  resulting  from  debit  card 
transactions,  whether  or  not  initiated 
through  an  electronic  terminaL 

(c)  Exclusions  from  coverage.  The 
term  electronic  fund  transfer  does  not 
include: 

(1)  Checks.  Any  transfer  of  funds 
originated  by  check,  draft,  or  similar 
paper  instrument;  or  any  payment  made 
by  check,  draft,  or  similar  paper 
instrument  at  an -electronic  terminal. 

[2]  Check  guarantee  or  authorization 
senices.  Any  transfer  of  funds  that 
guarantees  payment  or  authorizes 
acceptance  of  a  check,  draft,  or  similar 
paper  instrument  u-hich  does  not 
directly  result  in  a  debit  or  credit  to  a 
consumer's  account. 

(3)  Wire  transfers.  Any  transfer  of 
funds  through  Fedwire  or  through  a 
similar  wire  transfer  system  that  is  used 
primarily  for  transfers  between  finanaal 
institutions  or  between  businesses. 

(4)  Securities  and  commodities 
transfers.  Any  transfer  of  funds  the 
primary  purpose  of  which  is  the 
purchase  or  sale  of  a  security  or 
commodity,  if  the  security  or 
commodity  is; 

(i)  Regulated  by  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission; 

(ii)  Purchased  or  sold  through  a 
broker-dealer  regulated  by  the  Securities 
and  Exchange  C6mmission  or  through  a 
futures  commission  merchant  regulated 
by  the  Commodity  Futures  Trading 
Commission;  or 

(iii)  Held  in  book-«^tn,'  form  by  a 
Federal  Reser\e  Bank  or  federal  agency. 

(5)  Automatic  transfers  by  accovnt- 
holding  institution.  Any  transfer  of 
funds  under  an  agreement  between  a 


consumer  and  a  financial  institution 
which  provides  that  the  institution  will 
initiate  individual  transfers  without  a 
specific  request  from  the  consumer: 

(i)  Betviceen  a  consumer's  accounts 
within  the  financial  institution, 

(ii)  From  a  consumer's  account  to  an 
account  of  a  member  of  the  consumer's 
family  held  in  the  same  fmanciai 
institution  or 

(iii)  Between  a  consumer  s  account 
and  an  account  of  the  financial 
institution,  except  thai  these  transfers 
remam  subject  to  §  205  10(e)  of  this  part 
regarding  compulsory  use  and  sections 
915  and  916  of  the  act  regarding  civii 
and  criminal  liability. 

(6)  Telephone-initiated  transfers.  Any 
transfer  of  funds  that: 

(i)  Is  initiated  by  a  telephone 
conversation  between  a  consumer  and 
an  officer  or  eraplo>'ee  of  a  financial 
institution;  and 

(ii)  Does  not  take  place  under  a 
telephone  bill-pa>'ment  plan  or  other 
wTitten  agreement  in  \*-hicfc  periodic  or 
recurring  transfers  are  contemplated. 

(7)  Small  institutions  Any 
preauthorized  transfer  to  or  from  an 
account  if  the  assets  of  the  account - 
holding  financial  Institution  are  5100 
miUion  or  less  on  the  preceding 
December  31.  If  assets  of  the  account- 
holding  institution  subsequently  exceed 
$100  million,  the  institution's 
exemption  for  preauthonzed  transfers 
terminates  one  year  from  the  end  of  the 
calendar  year  in  which  the  assets  exceed 
$100  million.  Preauthonzed  transfers 
exempt  under  this  paragraph  remain 
subject  to  §205  lOte)  of  this  part 
regarding  compulsory  use  and  sections 
915  and  916  of  the  act  regarding  cinl 
and  criminal  liabiUty. 

§  205.4    General  di8Ck>sure  requirements; 
jolntty  ottered  services. 

(a)  Form  of  duclosures.  Disclosures 
required  under  this  part  shall  be  clear 
and  readily  understandable,  in  writing. 
and  in  a  form  the  consumer  may  keep 
.\  financial  institution  may  use 
commonly  accepted  or  readily 
understandable  abbreviations  in 
complying  with  the  disclosure 
requirements  of  the  part. 

(b)  Additional  information: 
disclosures  required  by  other  /m*'s 
Information  or  disclosures  required  by 
other  laws  (such  as  the  Truth  in  Lending 
Act  or  the  Truth  in  Savings  Act)  may  be 
combined  with  the  disclosures  required 
by  this  part. 

(c)  Multiple  accounts  and  account 
holders— {1)  Multiple  accounts  If  a 
consumer  holds  more  than  one  account 
at  a  financial  institution,  the  institution 
may  corabine  the  required  disclosures 
into  a  single  staftement. 
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(2)  Multiple  account  holders.  For  joint 
accounts  held  by  two  or  more 
consumers,  the  financial  institution 
need  provide  only  one  set  of  the 
required  disclosures  and  it  may  provide 
them  to  any  of  the  account  holders. 

(d)  Services  offered  jointly.  Financial 
institutions  that  provide  electronic  fund 
transfer  services  jointly  may  contract 
among  themselves  to  comply  with  the 
requirements  that  this  regulation 
imposes  on  any  or  all  of  them.  An 
institution  that  provides  electronic  fund 
transfer  services  under  an  agreement 
with  other  institutions  need  make  only 
those  disclosures  required  by  §§  205.7 
and  205.8  of  this  part  that  are  within  the 
purview  of  its  relationship  with  the 
consumer  for  whom  it  holds  an  account. 

§  205.5    Issuanc*  of  access  devices. 

(a)  Solicited  issuance.  A  financial 
institution  may  issue  an  access  device  to 
a  consumer  only: 

(1)  In  response  to  an  oral  or  written 
request  for  the  device;  or 

(2)  As  a  renewal  of,  or  in  substitution 
for,  an  accepted  access  device  whether 
issued  by  the  institution  or  a  successor. 

(b)  Unsolicited  issuance.  A  financial 
institution  may  distribute  an  access 
device  to  a  consumer  on  an  unsolicited 
basis  if  the  access  device  is: 

(1)  Not  vahdated,  which  means  the 
institution  has  not  yet  performed  all  the 
procedures  that  would  enable  a 
consumer  to  initiate  an  electronic  fund 
transfer  using  the  access  device; 

(2)  Accompanied  by  a  clear 
explanation  that  the  access  device  is  not 
validated  and  how  the  consumer  may 
dispose  of  it  if  validation  is  not  desired; 

(3)  Accompanied  by  a  complete 
disclosure,  in  accordance  with  §  205.7 
of  this  part,  of  the  consumer's  rights  and 
liabilities  that  will  apply  if  the  access 
device  is  validated;  and 

(4)  Validated  only  in  response  to  the 
consumer's  oral  or  vmtten  request  for 
validation,  after  the  institution  verifies 
the  consumer's  identity  by  a  reasonable 
means  (such  as  by  photograph, 
fingerprint,  personal  visit,  or  signature 
comparison). 

§  205.6    Liability  of  consumer  for 
unauthorized  transfers. 

(a)  Conditions  for  liability.  A 
consumer  may  be  held  hable,  within  the 
limitations  described  in  paragraph  (b)  of 
this  section,  for  an  unauthorized 
electronic  fund  transfer  involving  the 
consumer's  account  only  if  the  financial 
institution  has  provided  the  disclosures 
required  by  §  205.7(b)  of  this  part.  If  the 
unauthorized  transfer  involved  an 
access  device,  it  must  be  an  accepted 
access  device  and  the  financial 
institution  must  have  provided  a  means 


to  identify  the  consumer  to  whom  it  was 
issued. 

(b)  Limitations  on  amount  of  liability. 
The  extent  of  a  consumer's  liability  for 
an  unauthorized  electronic  fund  transfer 
or  a  series  of  related  unauthorized 
transfers  shall  be  determined  as  follows: 

(1)  Timely  notice  given.  If  the 
consumer  notifies  the  financial 
institution  within  two  business  days 
after  learning  of  the  loss  or  theft  of  the 
access  device,  the  consumer's  liability 
shall  not  exceed  the  lesser  of  $50  or  the 
amount  of  unauthorized  transfers  that 
occur  before  notice  to  the  financial 
institution. 

(2)  Timely  notice  not  given.  If  the 
consumer  fails  to  notify  the  financial 
institution  within  two  business  days 
after  learning  of  the  loss  or  theft  of  the 
access  device,  the  consumer's  hability 
shall  not  exceed  the  lesser  of  $500  or  the 
sum  of: 

(i)  $50  or  the  amount  of  unauthorized 
transfers  that  occur  within  the  two 
business  days,  whichever  is  less;  and 

(ii)  The  amount  of  unauthorized 
transfers  that  occur  after  the  close  of  two 
business  days  and  before  notice  to  the 
institution  and  that  the  institution 
establishes  would  not  have  occurred 
had  the  consumer  notified  the 
institution  within  that  time. 

(3)  Periodic  statement;  timely  notice 
not  given.  If  the  consumer  fails  to  report 
an  unauthorized  electronic  fund  transfer 
that  appears  on  a  f)eriodic  statement 
within  60  days  of  the  financial 
institution's  transmittal  of  the 
statement,  the  consumer's  liability  shall 
not  exceed  the  amount  of  the 
unauthorized  transfers  that  occur  after 
the  close  of  the  60  days  and  before 
notice  to  the  institution  and  that  the 
institution  establishes  would  not  have 
occurred  had  the  consumer  notified  the 
institution  within  that  time.  If  an  access 
device  is  involved,  the  consumer's 
liability  may  also  extend  to  the  amounts 
set  forth  in  paragraphs  (b)(1)  or  (b)(2)  of 
this  section,  as  applicable. 

(4)  Extension  of  time  limits.  If  the 
consumer's  delay  in  notifying  the 
financial  institution  was  due  to 
extenuating  circimistances,  the 
institution  shall  extend  the  times 
specified  above  to  a  reasonable  period. 

(5)  Notice  to  financial  institution — (i) 
Notice  to  a  financial  institution  is  given 
when  a  consumer  takes  steps  reasonably 
necessary  to  provide  the  institution  with 
the  pertinent  information,  whether  or 
not  an  employee  or  agent  of  the 
institution  actually  receives  the 
information. 

(ii)  The  consumer  may  notify  the 
institution  in  person,  by  telephone,  or  in 
wTiting. 


(iii)  Written  notice  is  considered    . 
given  at  the  time  the  consumer  mails  the 
notice  or  delivers  it  for  transmission  by 
any  other  usual  means  to  the  institution. 
Notice  may  be  considered 
constructively  given  when  the 
institution  becomes  aware  of 
circumstances  leading  to  the  reasonable 
belief  that  an  unauthorized  transfer 
involving  the  consumer's  account  has 
been  or  may  be  made. 

(6)  Liability  under  state  law  or 
agreement.  If  state  law  or  an  agreement 
between  the  consumer  and  the  financial 
institution  imposes  less  liabiUty  than  is 
provided  by  this  section,  the  consumer's 
liability  shall  not  exceed  the  amount 
imposed  under  the  state  law  or  the 
agreement. 

§205.7    Initial  disclosures. 

(a)  Timing  of  disclosures.  A  financial 
institution  shaill  make  the  disclosures 
required  by  this  section  at  the  time  a 
consumer  contracts  for  an  electronic 
fund  transfer  service  or  before  the  first 
electronic  fund  transfer  is  made 
involving  the  consumer's  account. 

(b)  Content  of  disclosures.  The 
following  disclosures  shall  be  provided, 
as  applicable: 

(1)  Liability  of  consumer.  A  summary 
of  the  consumer's  liability,  under 

§  205.6  of  this  part  or  under  state  or 
other  applicable  law  or  agreement,  for 
unauthorized  electronic  fund  transfers. 

(2)  Telephone  number  and  address. 
The  telephone  number  and  address  of 
the  person  or  office  to  be  notified  when 
the  consumer  believes  that  an 
unauthorized  electronic  fund  transfer 
has  been  or  may  be  made. 

(3)  Business  days.  The  financial 
institution's  business  days. 

(4)  Types  of  transfers:  limitations.  The 
type  of  electronic  fund  transfers  that  the 
consumer  may  make  and  any  Umitations 
on  the  fi-equency  and  dollar  amount  of 
transfers.  The  details  of  the  limitations 
need  not  be  disclosed  if  confidentiality 
is  essential  to  maintain  the  security  of 
the  electronic  fund  transfer  system. 

(5)  Fees.  Any  fees  imposed  by  the 
financial  institution  for  electronic  fund 
transfers  or  for  the  right  to  make 
transfers. 

(6)  Documentation.  A  summary  of  the 
consumer's  right  to  receive 
documentation  of  electronic  fund 
transfers,  as  provided  in  §§  205.9, 
205.10(a).  and  205.10(d)  of  this  part. 

(7)  Stop  payment.  A  summary  of  the 
consumer's  right  to  stop  payment  of  a 
preauthorized  electronic  fund  transfer 
and  the  procedure  for  placing  a  stop- 
pavment  order,  as  provided  in 

§  205.10(c)  of  this  part. 

(8)  Liability  of  institution.  A  summary 
of  the  financial  institution's  liability  to 
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the  consumer  under  section  910  of  tiie 
act  for  failure  to  make  or  to  stop  certain 
transfers. 

(9)  Confidentiality.  The  circumstances 
under  which.  In  the  ordinary-  course  of 
business,  the  financial  institution  may 
proxade  information  concerning  the 
consumer's  account  to  third  parties. 

(10)  Error  rtnolution  A  notice  that  is 
substantially  similar  to  the  notice 
concerning  error  resolution  contained  in 
appendix  A  of  this  part. 

§  205.8    Change  (n  terms  notice;  error 
resolution  notice. 

(a)  Change  in  terms  notice — (1)  Prior 
notice  required.  A  financial  institution 
shall  mail  or  deliver  a  written  notice  to 
the  consumer  at  least  30  days  before  the 
effective  date  of  any  change  in  a  term  or 
condition  required  to  be  disclosed 
under  §  205.7(b)  of  this  part  if  the 
change  would  result  in; 

(i)  Increased  fees; 

(ii)  Increased  liabihty  for  the 
consumer; 

(iii)  Fewer  types  of  available 
electronic  fund  trarjsfers;  or 

(iv)  Stricter  limitations  on  the 
frequency  or  dollar  amount  of  transfers. 

(2)  Prior  notice  exception.  A  financial 
institution  need  not  give  prior  notice  if 
an  immediate  change  in  terms  or 
conditions  is  necessary  to  maintain  or 
restore  the  sec-urity  of  an  electronic  fund 
transfer  system  or  an  account.  If  such  a 
change  is  made  permanent  and 
disclosure  would  not  jeopardize  the 
seoirity  of  the  system  or  account,  the 
financial  institution  shall  notify  the 
consumer  in  writing  within  45  days  of 
the  change. 

(b)  Error  reso/uficn  nofire.  For 
accounts  to  or  from  which  electronic 
fund  transfers  can  be  made,  a  financial 
institution  shall  mail  or  deliver  to  the 
consumer,  at  least  onv-e  each  calendar 
year,  the  error  resolution  notice  set  forth 
in  appendix  A  of  this  part. 
Alternatively,  an  institution  may 
include  an  abbreN-iated  notice 
substantially  similar  to  the  error 
resolution  notice  set  forth  in  appendix 
A  on  or  with  each  periodic  statement 
required  by  §  205. 9fb)  of  this  part. 

§  205.9    Receipts  at  electronic  terminals; 
periodic  statements. 

(a)  Receipts  at  electronic  terminals.  A 
financial  institution  shall  make  a  receipt 
available  to  a  consumer  at  the  time  the 
consumer  initiates  an  electronic  fund 
transfer  at  an  electronic  terminal.  The 
receipt  shall  set  forth  the  following 
information,  as  applicable: 

(!)  Amount.  The  amount  of  the 
transfer.  A  transaction  fee  may  be 
included  in  this  amount,  provided  the 
amount  of  the  fee  is  disclosed  on  the 


receipt  and  displayed  on  or  at  the 
terminal 

(2)  Date.  The  date  the  consumer 
initiates  the  transfer. 

(3)  Type.  The  type  of  transfer  and  the 
t\-pe  of  the  consumer's  account  or 
accounts  to  or  &x>m  which  funds  are 
transferred.  The  type  of  account  may  be 
omitted  if  the  access  device  used  may 
access  only  one  account  at  that  terminal 

(4)  Identification.  A  number  or  code 
that  uniquely  identifies  the  consumer's 
account  or  the  access  device  used  to 
initiate  the  transfer 

(5)  Terminal  location.  The  location  or 
an  identification  of  the  terminal  where 
the  transfer  is  initiated  (such  as  a  code 
or  terminal  number).  The  location  shall 
include  the  city  and  slate  (the  state  may 
be  omitted  for  terminals  that  are  within 
50  miles  of  the  account-holding 
institution's  main  office)  or  foreign 
country  and  one  of  the  following: 

(i)  The  street  address; 

(ii)  A  generally  accepted  name  for  the 
specific  location;  or 

(iii)  The  name  of  the  owner  or 
operator  of  the  terminal  if  other  than  the 
account-holding  institution. 

(6)  Third  party  transfer.  The  name  of 
any  third  party  to  or  from  whom  funds 
are  transferred. 

(bj  Periodic  statements.  For  accounts 
to  or  from  which  electronic  fund 
transfers  can  be  made,  a  financial 
institution  shall  send  a  periodic 
statement  for  each  monthly  cycle  in 
which  an  electronic  fund  transfer  has 
occurred;  and  shall  send  a  periodic 
statement  at  least  quarterly  if  no  transfer 
has  occurred.  The  statement  shall  set 
forth  the  following  information,  as 
applicable; 

(1)  Transaction  information.  For  each 
electronic  fund  transfer  occurring 
during  the  cycle: 

(i)  The  amount  of  the  transfer, 

(ii)  The  date  the  transfer  was  credited 
or  debited  to  the  consumer's  account; 

(iii)  The  type  of  transfer  and  tj^pe  of 
account  or  accounts  to  or  from  which 
funds  were  transferred; 

(iv)  For  a  transfer  initiated  by  the 
consumer  at  an  electronic  terminal 
(except  for  a  deposit  of  cash  or  a  check, 
draft,  or  similar  paper  instrument),  the 
terminal  location  in  a  form  set  forth  in 
paragraph  (a)(5)  of  this  section;  and 

(v)  The  name  of  any  third  party  to  or 
from  whom  funds  were  transferred. 

(2)  Account  number.  The  number  of 
the  account  to  which  the  statement 
pertains. 

(3)  Fees.  The  amount  of  any  fees 
assessed  against  the  account  during  the 
statement  period  for  electronic  fund 
transfers,  for  the  right  to  make  transfers, 
or  for  account  maintenance 


(4)  Account  balances  The  balance  in 
the  account  at  the  beginning  and  at  the 
close  of  the  statement  period. 

(5)  Address  and  telephone  number  for 
inquiries  The  address  and  telephone 
number  to  be  used  for  inqumes  or 
notice  of  enters,  preceded  by  "Direct 
inquiries  to"  or  similar  language  The 
address  and  telephone  number  provided 
on  an  error  resolution  notice  given  on  or 
vnlh  the  statement  satisfies  this 
requirement. 

(6)  Telephone  number  for 
preauthorized  transfers.  A  telephone 
number  the  consumer  may  call  to 
ascertain  whether  preauthorized 
transfers  to  the  consumer's  account  have 
occurred,  if  the  financial  institution 
uses  the  telephone-notice  option  under 
§  205.1 0(a)(l)(iii)  of  this  part. 

(c)  Exceptions  to  the  periodic 
statement  requirements  for  certain 
accounts — (1)  Preauthorized  transfers  to 
accounts.  A  financial  institution  need 
not  send  a  monthly  periodic  statement 
for  accounts  that  may  only  be  accessed 
by  preauthorized  transfers  to  the 
account  if: 

(i)  Passbook  accounts  The  financiaJ 
institution  updates  the  passbook  upon 
presentation  or  enters  on  a  separate 
document  the  amount  and  date  of  each 
electronic  fund  LTusfer  since  the 
passbook  was  last  presented. 

(ii)  Other  accounts.  For  accounts 
other  than  passbook  accounts,  the 
institution  sends  the  periodic  statement 
quarterly. 

(2)  Intra-institutiona!  transfers.  If  an 
electronic  fund  transfer  is  initiated  by 
the  consumer  between  two  accounts  of 
the  consumer  in  the  same  institution, 
documenting  the  transfer  on  a  penodic 
statement  for  one  of  the  two  accounts 
satisfies  the  statement  requirement. 

(3)  Relationship  between  paragraphs 
(c)(1)  and  (c)(2)  of  this  section.  An 
account  that  is  accessed  by 
preauthorized  transfers  to  the  account 
and  by  intra-institutional  transfers 
described  in  paragraph  (c)(2),  but  by  no 
other  type  of  electronic  fund  transfers, 
qualifies  for  the  exceptions  provided  by 
paragraph  {c)(l). 

(d)  Documentation  for  foreign- 
initiated  transfers.  The  failure  by  a 
financial  institution  to  provide  a 
terminal  receipt  for  an  electronic  fund 
transfer  or  to  document  the  transfer  on 
a  periodic  statement  does  not  violate 
this  regulation  if: 

(1)  The  transfer  is  not  initiated  within 
a  state:  and 

(2)  The  financial  institution  treats  an 
inquiry  for  clanfication  or 
documentation  as  a  notice  of  error  in 
accordance  v,ith  §  205. 1 1  of  this  part. 
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§205.10    Preauttiortzed  transfers. 

(a)  Preauthorized  transfers  to 
consumer's  account — (1)  Notice  by 
financial  institution.  When  a  person 
initiates  preauthorized  electronic  fund 
transfers  to  a  consumer's  account  at 
least  once  every  60  days,  the  account- 
holding  institution  shall  provide  notice 
to  the  consumer  by; 

(i)  Positive  notice.  Providing  oral  or 
written  notice  of  the  transfer  within  two 
business  days  after  it  occurs; 

(ii)  Negative  notice.  Providing  oral  or 
wTitten  notice,  within  two  business  days 
after  the  date  on  which  the  transfer  was 
scheduled  to  occur,  that  the  transfer  did 
not  occiu";  or 

(iii)  Telephone.  Pronding  a  readily 
available  telephone  line  that  the 
consumer  may  call  to  determine 
whether  the  transfer  occurred  and 
disclosing  the  telephone  number  on  the 
initial  disclosure  of  account  terms  and 
on  each  periodic  statement. 

(2)  Notice  by  payor.  A  financial 
institution  need  not  provide  notice  if 
the  payor  gives  the  consumer  positive 
notice  that  the  transfer  has  been 
initiated. 

(b)  Written  authorization  for 
preauthorized  transfers  from 
consumer's  account.  Preauthorized 
electronic  fund  transfers  from  a 
consumer's  account  may  be  authorized 
only  by  a  writing  signed  or  similarly 
authenticated  by  the  consumer.  The 
person  that  obtains  the  authorization 
shall  provide  a  copy  to  the  consumer. 

(c)  Consumer's  right  to  stop 
payment — (1)  Notice.  A  consumer  may 
stop  pavinent  of  a  preauthorized 
electronic  fund  transfer  from  the 
consumer's  account  by  notifying  the 
Hnancial  institution  orally  or  inAvriting 
at  least  three  business  days  before  the 
scheduled  date  of  the  transfer. 

(2)  Written  confirmation.  The 
financial  institution  may  require  the 
consumer  to  give  written  confirmation 
of  a  stop-payment  order  within  14  days 
of  an  oral  notification.  An  institution 
that  requires  written  confirmation  shall 
inform  the  consumer  of  the  requirement 
and  provide  the  address  where 
confirmation  must  be  sent  when  the 
consumer  gives  the  oral  notification.  An 
oral  stop-payment  order  ceases  to  be 
binding  after  14  days  if  the  consumer 
fails  to  provide  the  required  vvxitten 
cnnfirmation. 

(d)  Notice  of  transfers  varying  in 
amount — (1)  Notice.  When  a 
preauthorized  electronic  fund  transfer 
from  the  consumer's  account  will  vary 
in  amount  from  the  previous  transfer 
under  the  same  authonzation  or  from 
the  preauthorized  amount,  the 
designated  payee  or  the  financial 
institution  shall  send  written  notice  of 


the  amount  and  date  of  the  transfer  to 
the  consumer  at  least  10  days  before  the 
scheduled  date  of  transfer. 

(2)  Range.  The  designated  payee  or 
the  institution  shall  inform  the 
consumer  of  the  right  to  receive  notice 
of  all  varying  transfers,  but  may  give  the 
consumer  the  option  of  receiving  notice 
only  when  a  transfer  falls  outside  a 
specified  range  of  amounts  or  only 
when  a  transfer  differs  from  the  most 
recent  transfer  by  more  than  an  agreed- 
upon  amount. 

(e)  Compulsory  use — (1)  Credit.  No 
financial  institution  or  other  person  may 
condition  the  extension  of  credit  to  a 
consumer  on  the  consumer's  repayment 
by  preauthorized  electronic  fund 
transfers,  except  for  credit  that  is 
extended  under  an  overdraft  credit  plan 
or  that  is  extended  to  maintain  a 
specified  minimum  balance  in  the 
consumer's  account. 

(2)  Employment  or  government 
benefit.  No  financial  institution  or  other 
person  may  require  a  consumer  to 
establish  an  account  for  receipt  of 
electronic  fund  transfers  with  a 
particular  institution  as  a  condition  of 
employment  or  receipt  of  a  government 
benefit. 

§  205.1 1     Procedures  for  resolving  errors. 

(a)  Definition  of  error — (1)  Types 
included.  The  term  "error"  means: 

(i)  An  unauthorized  electronic  fund 
transfer; 

(ii)  An  incorrect  electronic  fund 
transfer  to  or  from  the  consumer's 
accoimt; 

(iii)  The  omission  of  an  electronic 
fund  transfer  from  a  periodic  statement; 

(iv)  A  computational  or  bookkeeping 
error  made  by  the  financial  institution 
relating  to  an  electronic  fund  transfer; 

(v)  The  consufner's  receipt  of  an 
incorrect  amount  of  money  from  an 
electronic  terminal; 

(vi)  An  electronic  fund  transfer  not 
identified  in  accordance  with  §  205.9  or 
§  205.10(a)  of  this  part;  or 

(vii)  The  consumer's  request  for 
documentation  required  by  §  205.9  or 
§  205.10(a)  of  this  part  or  for  additional 
information  or  clarification  concerning 
an  electronic  fund  transfer,  including  a 
request  the  consumer  makes  to 
detsrmine  whether  an  error  exists  under 
paragraphs  (a)(1)  (i)  through  (vi)  of  this 
section. 

(2)  Exclusions.  The  term  "error"  does 
not  include: 

(i)  A  routine  inquiry  about  the 
consumer's  account  balance; 

(ii)  A  request  for  information  for  tax 
or  other  recordkeeping  purposes;  or 

(iii)  A  request  for  duplicate  copies  of 
documentation. 

(b)  Notice  of  error  from  consumer — (1) 
Timing;  contents.  A  financial  institution 


shall  comply  with  the  requirements  of 
this  section  with  respect  to  any  oral  or 
WTitten  notice  of  error  from  the 
consumer  that: 

(i)  Is  received  by  the  institution  no 
later  than  60  days  after  the  institution 
sends  the  periodic  statement  or  provides 
the  passbook  documentation  on  which 
the  alleged  error  is  first  reflected; 

(ii)  Enables  the  institution  to  identify 
the  consumer's  name  and  account 
number;  and 

(iii)  Indicates  why  the  consumer 
believes  an  error  exists  and  includes  to 
the  extent  possible  the  type,  dale,  and 
amount  of  the  error,  except  for  requests 
described  in  paragraph(a)(l)(vii)  of  this 
section. 

(2)  Written  confirmation.  A  financial 
institution  may  require  the  consumer  to 
give  written  confirmation  of  an  error 
within  10  business  days  of  an  oral 
notice.  An  institution  that  requires 
written  confirmation  shall  inform  the 
consumer  of  the  requirement  and 
provide  the  address  where  confirmation 
must  be  sent  when  the  consumer  gives 
the  oral  notification. 

(3)  Request  for  documentation  or 
clarifications.  When  a  notice  of  error  is 
based  on  documentation  or  clarification 
that  was  requested  under  paragraph 
(a)(l)(vii}  of  this  section,  the  notice  is 
timely  if  received  by  the  financial 
institution  within  60  days  of 
transmitting  the  requested  information. 

(c)  Time  limits  and  e.xtent  of 
investigation — (1)  Ten-day  period.  A 
financial  institution  shall  promptly 
investigate  and  determine  whether  an 
error  occurred  within  10  business  days 
of  receiving  a  notice  of  error.  The 
institution  shall  report  the  results  to  the 
consumer  within  three  business  days 
after  completing  its  investigation.  The 
institution  shall  correct  the  error  within 
one  business  day  after  determining  that 
an  error  occurred. 

(2)  Forty-five  day  period.  If  the 
financial  institution  is  unable  to 
complete  its  investigation  within  10 
business  days,  the  institution  may  tal.e 
up  to  45  days  after  receiving  a  notice  of 
error,  provided  the  institution: 

(i)  Provisionally  credits  the 
consumers  account  in  the  amount  of 
the  alleged  error  (including  interest 
where  applicable)  within  10  business 
days  after  receiving  the  error  notice.  If 
the  financial  institution  has  a  reasonable 
basis  for  believing  that  an  unauthorized 
electronic  fund  transfer  has  occurred 
and  it  has  satisfied  the  requirements  of 
§  205.6(a)  of  this  part,  the  institution 
may  withhold  a  ma.ximum  of  $50  from 
the  amount  credited.  An  institution 
need  not  provisionally  credit  the 
consumer's  account  if; 
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(A)  It  requires  but  does  not  receive 
written  confirmation  within  10  business 
days  of  an  oral  notice  of  error;  or 

(B)  The  alleged  error  involves  an 
account  that  is  subject  to  Regulation  T 
(credit  by  brokers  and  dealers.  12  CFR 
part  220); 

(ii)  Informs  the  consumer,  within  two 
business  days  af^er  the  provisional 
crediting,  of  the  amount  and  date  of 
crediting  and  gives  the  consumer  full 
use  of  the  funds  during  the 
investigation; 

(iii)  Corrects  the  error,  if  any,  within 
one  business  day  after  determining  that 
an  error  occurred;  and 

(iv)  Reports  the  results  to  the 
consumer  within  three  business  days  of 
completing  its  investigation  (including, 
if  applicable,  notice  that  a  provisional 
credit  has  been  made  final). 

(3)  Extension  of  time  periods.  The 
applicable  time  periods  in  this 
subsection  shall  be  20  business  days  in 
place  of  10  business  days,  and  90  days 
Ln  place  of  45  days,  if  a  notice  of  error 
involves  an  electronic  fund  transfer  that: 

(i)  Was  not  initiated  within  a  state;  or 
(ii)  Resulted  from  a  point-of-sale  debit 
card  transaction. 

(4)  Investigation.  With  the  exception 
of  transfers  covered  by  §205.14  of  this 
part,  a  financial  institution's  review  of 
its  own  records  regarding  an  alleged 
error  satisfies  the  requirements  of  this 
section  if: 

(i)  The  alleged  error  concerns  a 
transfer  to  or  from  a  third  party;  and 

(ii)  There  is  no  agreement  between  the 
institution  and  the  third  party  for  the 
type  of  electronic  fund  transfer 
involved. 

(d)  Procedures  if  financial  institution 
determines  no  error  or  different  error 
occurred.  In  addition  to  the  procedures 
specified  in  paragraph  (c)  of  this 
section,  the  financial  institution  shall 
follow  the  procedures  set  forth  in  this 
paragraph  if  it  determines  that  no  error 
occurred  or  that  an  error  occurred  in  a 
different  manner  or  amount  from  that 
described  by  the  consumer: 

(1)  Written  explanation.  The 
institution's  report  of  the  results  of  the 
investigation  shall  include  a  written 
explanation  of  the  institution's  findings 
and  shall  note  the  consumer's  right  to 
request  the  documents  that  the 
institution  rehed  on  in  making  its 
determination.  The  institution  shall, 
upon  request,  promptly  provide  copies 
of  the  documents. 

(2)  Debiting  provisional  credit.  Upon 
debiting  a  provisionally  credited 
amount,  the  financial  institution  shall 

(i)  Notif>-  the  consumer  of  the  date 
and  amount  of  the  debiting; 

(ii)  Notif>'  the  consumer  that  the 
institution  will  honor  checks,  drafts,  or 


similar  instruments  payable  to  third 
parties  and  preauthorized  transfers  from 
the  consumer's  account  (without  charge 
to  the  consumer  as  a  result  of  an 
overdraft)  for  five  business  days  after 
the  notice;  and  honor  items  as  specified 
in  the  notice.  The  institution  need  only 
honor  items  that  it  would  have  paid  if 
the  provisionally  credited  funds  had  not 
been  debited. 

(e)  Reassertion  of  error.  A  financial 
institution  that  has  fully  compUed  with 
the  error  resolution  requirements  has  no 
further  responsibilities  under  this 
section  should  the  consumer  later 
reassert  the  same  error,  except  that  the 
institution  shall  investigate  an  error 
asserted  by  the  consumer  following 
receipt  of  information  requested  under 
paragraph  (a)(l){vii)  of  this  section. 

§205.12    Relation  to  other  laws. 

(a)  Relation  to  Truth  in  Lending.  (1) 
The  Electronic  Fund  Transfer  Act  and 
this  part  govern: 

(i)  The  addition  to  an  accepted  credit 
card,  as  defined  under  Regulation  Z  (12 
CFR  226.12(a)(2).  footnote  21).  of  the 
capability  to  initiate  electronic  fund 
transfers; 

(ii)  The  issuance  of  an  access  device 
that  permits  credit  extensions  only 
under  a  preexisting  agreement  between 
a  consumer  and  a  financial  institution  to 
extend  credit  when  the  consumer's 
account  is  overdrawTi  or  to  maintain  a 
specified  minimum  balance  in  the 
consumer's  account,  and 

(iii)  A  consumer's  liability  for  an 
unauthorized  electronic  fund  transfer 
and  the  investigation  of  an  alleged  error 
that  involves  an  extension  of  credit,  if 
the  extension  of  credit  occurs  under  an 
agreement  between  the  consumer  and  a 
financial  institution  to  extend  credit 
when  the  consumer's  account  is 
overdrawn  or  to  maintain  a  specified 
minimum  balance  in  the  consumer's 
account. 

(2)  The  Truth  In  Lending  Act  and 
Regulation  Z,  which  prohibit  the 
unsolicited  issuance  of  credit  cards, 
govern: 

(i)  The  addition  of  a  credit  feature  to 
an  accepted  access  device;  and 

(ii)  The  issuance  of  a  credit  card  that 
is  also  an  access  device,  except  as 
provided  in  paragraph  (a)(l)(ii)  of  this 
section. 

(b)  Preemption  of  inconsistent  state 
laws — (1)  Inconsistent  requirements. 
The  Board  shall  determine,  upon  its 
owm  motion  or  upon  the  request  of  any 
state,  financial  institution,  or  other 
interested  party,  whether  the  act  and 
this  regulation  preempt  state  law- 
relating  to  electronic  fund  transfers. 
Only  those  state  laws  that  are 
inconsistent  with  the  act  and  this 


regulation  shall  be  preempted  and  then 
only  to  the  extent  of  the  inconsistency. 
A  state  law  is  not  inconsistent  with  the 
act  and  this  regulation  if  it  is  more 
protective  of  consumers. 

(2)  Standards  for  determination.  State 
law  is  inconsistent  with  the 
requirements  of  the  act  and  the 
regulation  if  it: 

(i)  Requires  or  permits  a  practice  or 
act  prohibited  by  the  federal  law; 

(ii)  Provides  for  consumer  Uabihty  for 
unauthorized  electronic  fund  transfers 
that  exceed  the  fimits  imposed  bv  the 
federal  law; 

(iii)  Allows  longer  time  periods  than 
the  federal  law  for  the  investigation  and 
correction  of  errors  alleged  by  a 
consumer,  or  fails  to  require  the 
crediting  of  the  consumer-s  account 
during  tlie  investigation  of  errors  as  set 
forth  in  §  205.11(c)(2)(i)  of  this  part;  or 

(iv)  Requires  initial  disclosures, 
periodic  statements,  or  receipts  that  are 
different  in  content  from  those  required 
by  the  federal  law  except  to  the  extent 
that  llie  disclosures  relate  to  rights 
granted  to  consumers  by  the  state  law 
and  not  by  the  federal  law. 

(c)  State  exemptions — ( 1 )  General 
rule.  Any  state  may  apply  to  the  Board 
for  an  exemption  from  the  requirements 
of  the  federal  law  for  any  class  of 
electronic  fund  transfers  within  the 
state.  The  Board  shall  grant  an 
exemption  if  the  Board  determines  that: 

(i)  Understate  law  that  class  of 
electronic  fund  transfers  is  subject  to 
requirements  substantially  similar  to 
those  imposed  by  the  federal  law;  and 

(ii)  There  is  adequate  provision  for 
state  enforcement. 

(2)  Exception.  To  assure  that  the 
federal  and  state  courts  will  continue  to 
have  concurrent  jurisdiction,  and  to  aid 
in  implementing  the  act: 

(i)  No  exemption  shall  extend  to  the 
civil  liability  provisions  of  section  915 
of  the  act;  and 

(ii)  When  an  exemption  has  been 
granted,  the  requirements  of  the 
applicable  state  law  shall  constitute  the 
requirements  of  the  federal  law.  for  the 
purposes  of  section  915  of  the  act, 
except  for  state  law  requirements  not 
imposed  by  the  federal  law 

§205.13    Administrative  enforcement; 
record  retention. 

(a)  Enforcement  by  federal  agencies. 
Compliance  with  this  part  is  enforced 
by  the  agencies  hsted  in  appendix  B  of 
this  part. 

(b)  Record  retention — (1)  A  financial 
institution  shall  retain  evidence  of 
compliance  with  the  requirements 
imposed  by  the  act  and  this  regulation 
for  a  period  of  not  less  than  two  years 
Records  may  be  stored  by  use  of 
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microfiche,  microfilm,  magnetic  tape,  or 
any  other  method  capable  of  accurately 
retaining  and  reproducing  information. 

(2)  A  financial  institution  having 
actual  notice  that  it  is  the  subject  of  an 
investigation  or  an  enforcement 
proceeding  by  an  agency  charged  with 
monitoring  compliance  with  the  act  and 
this  regulation,  or  having  been  served 
with  notice  of  an  action  filed  under 
sections  910,  915,  or  916(a)  of  the  act, 
shall  retain  the  records  that  pertain  to 
the  action  or  proceeding  until  final 
disposition  of  the  matter,  unless  an 
earlier  time  is  allowed  by  court  or 
agency  order. 

§  205.14    El«ctronlc  fund  transfer  service 
provider  not  holding  consumer's  account. 

(a)  Electronic  fund  transfer  service 
providers  subject  to  regulation.  An 
electronic  fund  transfer  service  provider 
that  does  not  hold  the  consumer's 
account  qualifies  as  a  financial 
institution  subject  to  this  regulation  if  it: 

(1)  Issues  an  access  device  to  a 
consumer; 

(2)  Provides  electronic  fund  transfer 
ser\ice  to  the  consumer  by  allowing  the 
access  device  to  be  used  to  access  the 
consumer's  account  held  by  another 
financial  institution;  and 

(3)  Has  no  agreement  with  the 
account-holding  institution  regarding 
service  involving  that  access  device. 

fb)  Compliance  by  electronic  fund 
transfer  service  provider.  In  addition  to 
the  requirements  generally  applicable 
under  this  part,  the  service  provider 
shall  comply  with  the  following  special 
rules: 

(1)  Disclosures  and  documentation. 
The  electronic  fund  transfer  service 
provider  shall  provide  the  disclosures 
and  documentation  required  by 
§§205.7,  205.8,  and  205.9  of  this  part 
that  are  within  the  purview  of  its 
relationship  with  the  consumer,  but 
need  not  furnish  a  periodic  statement  to 
the  consumer  under  §  205, 9fb)  of  this 
part  if  the  service  provider: 

(i)  Issues  a  debit  card  (to  be  used  by 
the  consumer  to  initiate  electronic  fund 
transfers)  bearing  the  service  provider's 
name  and  an  address  or  telephone 
number  for  consumer  inquiries  or  for 
consumers  to  give  notice  of  error; 

(ii)  Provides  the  consumer  a  notice 
concerning  transactions  made  with  the 
debit  card  that  is  substantially  similar  to 
the  notice  contained  in  appendix  A  of 
this  part; 

(iii)  Provides,  on  or  with  the  receipts 
required  by  §  205.9(a)  of  this  part,  the 
address  and  telephone  number  to  be 
used  for  an  inquiry,  or  to  give  notice  of 
an  error,  to  report  the  loss  or  theft  of  the 
debit  card; 


(iv)  Transmits  to  the  account-holding 
institution  the  information  specified  in 
§  205.9(b)(1)  of  this  part  in  the  format 
prescribed  by  the  automated 
clearinghouse  system  used  to  clear  the 
fund  transfers; 

(v)  Extends  the  time  period  set  forth 
in  §  205.6(b)  (1)  and  (2)  of  this  part  for 
notice  of  loss  or  theft  of  a  debit  card, 
from  two  business  days  to  four  business 
days  after  the  consumer  learns  of  the 
loss  or  theft;  and 

(vi)  Extends  the  time  periods  set  forth 
in  §§  205.6(b)(3)  and  205.11(b)(l)(i)  of 
this  part  for  reporting  unauthorized 
transfers  or  errors,  from  60  days  to  90 
days  following  the  transmittal  of  a 
periodic  statement  by  the  account- 
holding  institution. 

(2)  Error  resolution — (i)  Extension  of 
error  notification  period.  The  electronic 
fund  transfer  service  provider  shall 
extend  by  a  reasonable  time  the  period 
specified  in  §  205.1  l(b)(l)(i)  of  this  part 
in  which  notice  of  an  error  must  be 
received  if  a  delay  resulted  from  the 
initial  attempt  by  the  consumer  to  notify 
the  account-holding  institution. 

(ii)  Disclosure  of  provisional  credit. 
The  service  provider  shall  disclose  to 
the  consumer  the  date  on  which  it 
initiates  a  transfer  to  effect  a  provisional 
credit  in  accordance  with 
§  205.1  l(c)(2)(ii)  of  this  part. 

(iii)  Error  occurred.  If  the  sen,  ice 
provider  determines  an  error  occurred, 
it  shall  transfer  funds  to  or  from  the 
consumer's  account,  in  the  appropriate 
amount  and  within  the  applicable  time 
period,  in  accordance  with 
§  2D5.11(c)(2){i)  of  this  part. 

(iv)  No  error  occurred.  If  funds  were 
provisionally  credited  and  the  sen.  ice 
provider  determines  no  error  occurred, 
it  may  reverse  the  credit.  The  service 
provider  shall  then  notify  the  account- 
holding  institution  of  the  period  during 
which  the  account-holding  institution 
must  honor  debits  to  the  account  in 
accordance  with  §205.11(d)(2)(ii)  of  this 
part.  If  an  overdraft  results,  the  service 
provider  shall  promptly  reimburse  the 
account-holding  institution  in  the 
amount  of  the  overdraft. 

(c)  Compliance  by  account-holding 
institution.  The  account-holding 
institution  need  not  comply  with  the 
requirements  of  the  act  and  this 
regulation  with  respect  to  electronic 
fund  transfers  made  by  the  electronic 
fund  transfer  serv  ice  provider  except  as 
follows: 

(1)  The  account-holding  institution 
shall  provide  a  p)€nodic  statement 
describing  each  electronic  fimd  transfer 
involving  transactions  initiated  by  the 
consumer  with  the  access  device  issued 
by  the  service  provider  The  account- 
holding  institution  has  no  liability  for 


failure  to  comply  with  this  requirement 
if  the  service  provider  did  not  provide 
the  necessary  information;  and 

(2)  The  account-holding  institution 
shall  provide,  upon  request,  information 
or  copies  of  documents  needed  by  the 
service  provider  to  investigate  errors  or 
to  furnish  copies  of  documents  to  the 
consumer.  The  account-holding 
institution  shall  also  honor  debits  to  the 
account  in  accordance  with 
§205.11(d)(2)(ii)  of  this  part. 

3.  Appendices  A  and  B  are  revised, 
and  Appendix  C  is  added  to  part  205  to 
read  as  follows: 

Appendix  A  to  Part  20.5 — Model 
Disclosure  Clauses  and  Forms 

A-l — Model  Clauses  for  Unsolicited  Is.suance 

(§  205.5(b)(2)) 
.^-2 — Model  Clauses  for  Initial  Disclosures 

(§  205.7(b)) 
.^-3 — Model  Forms  for  Error  Resolution 

Notice  (§§  205.7(b)(10)  and  205  8(bl) 
A—i — Model  Form  for  Service-Providing 

Institutions  (§  205.14(b](l)(iil) 

A-l — Model  Clauses  for  Unsolicited 
Issuance  (§205. 5(b)(2)) 

(a)  Accounts  using  cards  You  cannot  use 
the  enclosed  card  to  transfer  money  into  or 
out  of  your  account  until  we  have  validated 
It.  If  you  do  not  want  to  use  the  card,  please 
(destroy  it  at  once  by  cutting  it  in  half). 

Financial  institution  may  add  validation 
instructions  here 

(b)  Accounts  using  codes.  You  cannot  use 
the  enclosed  code  to  transfer  money  into  or 
out  of  your  account  until  we  have  validated 
it.  If  you  do  not  want  to  use  the  code,  please 
(destroy  this  notice  at  once). 

Financial  institution  may  add  validation 
instructions  here 

A-2 — Model  Clauses  for  Initial  Disclosures 
|§  205.7(1))) 

(a)  Consumer  Uabtlity  l§  205. 7(bl(Jl).  (Tell 
us  AT  ONCE  if  you  believe  your  (card)  [code! 
has  been  lost  or  stolen  Telephoning  is  the 
best  w  ay  of  keeping  your  possible  losses 
down.  You  could  lose  all  the  money  in  your 
account  (plus  your  maximum  overdraft  line 
of  credit).  If  you  tell  us  within  2  business 
days,  you  can  lose  no  more  the  S50  if 
someone  used  your  [cardl[>.odel  without  your 
permission.  (If  you  believe  your  (card)  icode) 
has  be«n  lost  or  stolen,  and  you  tell  us  within 
2  business  days  after  you  learn  of  the  loss  or 
theft,  you  can  lose  no  more  than  S50  if 
someone  used  your  (cardl  [code]  without 
your  permission  ) 

If  you  do  NOT  tell  us  within  2  business 
days  after  you  learn  of  the  loss  or  theft  of 
your  (card)  [codej,  and  we  can  prove  we 
could  have  stopped  someone  from  using  your 
jcardl  (code)  without  your  permission  if  you 
had  told  us.  you  could  lose  as  much  as  S500. 

Also,  if  your  statement  shows  transfers  that 
you  did  not  make,  tell  us  at  once.  If  you  do 
not  tell  us  within  60  days  after  the  statement 
was  mailed  to  you,  you  may  not  get  back  any 
money  you  lost  after  the  60  days  if  we  can 
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prove  that  we  could  have  stopped  someone 
from  taking  the  money  if  you  had  told  us  in 
time. 

If  a  good  reason  (such  as  a  long  trip  or  a 
hospital  stay)  kept  you  fi-om  telling  us.  we 
will  extend  the  time  periods. 

fb)  Contact  In  event  of  unauthorized 
transfer  l§ 205. 7(b)(2)j  If  you  believe  your 
Icardl  Icodel  has  been  lost  or  stolen  or  that 
someone  has  transferred  or  may  transfer 
money  from  your  account  without  your 
permission,  call: 

(Telephone  number] 
or  WTife: 

[.Name  of  person  or  office  to  be  notified] 

[Address] 

(c)  Business  days  {§ 205.7(b)(3)}.  For 
purposes  of  these  disclosures,  our  business 
days  include  every  day  other  than  Saturday. 
Sunday  or  one  of  the  federal  holidays. 

(d)  Transfer  types  and  limitations 
(§205.7(b)(4)}-4'i]  Account  access.  You  may 
use  your  IcardKcode]  to: 

(i)  Withdraw  cash  from  your  IcheckingJ  (or) 
[savings]  account. 

(ii)  Make  deposits  to  your  [checking]  (or) 
jsavings]  account. 

(iii)  Transfer  funds  between  your  checking 
and  savings  accounts  whenever  you  request. 

(iv)  Pay  for  purchases  at  places  that  have 
agreed  to  accept  the  [card]  [code]. 

(v)  Pay  bills  directly  [by  telephone)  from 
your  [checking]  [or]  [savings]  account  in  the 
amounts  and  on  the  days  you  request. 

Some  of  these  services  may  not  be 
available  at  all  terminals. 

(2)  Limitations  on  frequency  of  transfers. — 
(i)  You  may  make  only  [insert  number,  e.g.. 
3)  cash  withdrawals  from  our  terminals  each 
[insert  time  period,  eg  .  week]. 

(ii)  You  can  use  your  telephone  bill- 
payment  service  to  pay  (insert  number]  bills 
each  (insert  time  period]  [telephone  call]. 

(iii)  You  can  use  our  point-of-sale  transfer 
service  for  (insert  number]  transactions  each 
(insert  time  period). 

(iv)  For  security  reasons,  there  are  limits  on 
the  number  of  transfers  you  can  make  using 
our  (terminals]  (telephone  bill-payment 
service)  (point-of-sale  transfer  service). 

(3)  Limitations  on  dollar  amounts  of 
tmnsfers — (i)  You  may  withdraw  up  to  [msert 
dollar  amount]  from  our  terminals  each 
(insert  time  period]  time  you  use  the  [card] 
(code). 

(ii)  You  may  buy  up  to  [insert  dollar 
amount]  worth  of  goods  or  services  each 
[insert  time  period]  time  you  use  the  [card] 
[code]  in  our  point-of-sale  transfer  service. 

(e)  Fees  (§ 205. 7(b)(5))— (\)  Per  transfer 
charge.  We  will  charge  you  [insert  dollar 
amount]  for  each  transfer  you  make  using  our 
(automated  teller  machines)  (telephone  bill- 
payment  service)  (f>oint-of-sale  transfer 
service). 

(2)  Fi.xed  charge.  We  will  charge  you 
(insert  dollar  amount)  each  (insert  time 
period)  for  our  [automated. teller  machine 
service]  [telephone  bill-payment  service) 
[point-of-sale  transfer  service). 

(3)  Average  or  minimum  balance  charge 
We  will  only  charge  you  for  using  our 
(automated  teller  machines]  (telephone  bill- 


paNTnent  service)  (point-of-sale  transfer 
service]  if  the  [average)  (minimum)  balance 
in  your  (checking  account)  (savings  account] 
[accounts)  falls  below  [insert  dollar  amount). 
If  it  does,  we  will  charge  )'ou  (insert  dollar 
amount]  each  (transfer)  (insert  lime  period). 

(f]  Confidentiality  (§ 205.7(b)(9))  We  will 
disclose  information  to  third  p«rties  about 
your  account  or  the  transfers  you  make: 

(1)  Where  it  is  necessary  for  completing 
transfers,  or 

(2)  In  order  to  verify  the  existence  and 
condition  of  your  account  for  a  third  partv. 
such  as  a  credit  bureau  or  merchant,  or 

(3)  In  order  to  comply  with  government 
agency  or  court  orders,  or 

(4)  If  you  give  us  your  wTitten  permission. 

(g)  Documentation  (§205. 7(b)(6))— {I) 
Terminal  transfers.  You  can  get  a  receipt  at 
the  time  you  make  any  transfer  to  or  from 
your  account  using  one  of  our  (automated 
teller  machines]  (or)  (point-of-sale  terminals). 

(2)  Preauthorized  credits.  If  you  have 
arranged  to  have  direct  dep>osits  made  to  your 
account  at  least  once  every  60  days  from  the 
same  person  orcompiany.  (we  will  let  you 
know  if  the  deposit  is  (not)  made.)  (the 
person  or  company  making  the  deposit  will 
tell  you  every  time  they  send  us  the  money) 
(you  can  call  us  at  (insert  telephone  number) 
to  find  out  whether  or  not  the  deposit  has 
been  made). 

(3)  Periodic  statements.  You  will  get  a 
(monthly]  (quarterly]  account  statement 
(unless  there  are  no  transfers  in  a  particular 
month.  In  any  case  you  will  get  the  statement 
at  least  quarterly). 

(4)  Passbook  account  where  the  only 
possible  electronic  fund  transfers  are 
preauthorized  credits.  If  you  bring  your 
fjassbook  to  us.  we  will  record  any  electronic 
deposits  that  were  made  to  your  account 
since  the  last  time  you  brought  in  your 
passbook. 

(h)  Preauthorized  payments  (§205.7lb)l6l. 
(7)  and  (81) — (1 )  Right  to  stop  pa\'ment  and 
procedure  for  doing  so  If  you  have  told  us 
in  advance  to  make  regular  payments  out  of 
your  account,  you  can  stop  any  of  these 
pa>Tiients.  Here's  how- 
Call  us  at  (insert  telephone  number),  or 
write  us  at  (insert  address).  In  time  for  us  to 
receive  your  request  3  business  days  or  more 
before  the  pavinent  is  scheduled  to  be  made. 
If  you  call,  we  may  also  require  you  to  put 
your  request  in  writing  and  get  it  to  us  within 
14  days  after  you  call.  (We  will  charge  you 
(insert  amount)  for  each  stop-pa\-ment  order 
you  give.) 

(2)  Notice  of  varying  amounts.  If  these 
regular  pa>Tnents  may  vary  in  amount,  [we] 
[the  person  you  are  going  to  pay]  will  tell 
you,  10  da>'s  before  each  p)a>Tnent.  wheij  it 
will  be  made  and  how  much  it  will  be.  (You 
may  choose  instead  to  get  this  notice  only 
when  the  payment  would  differ  by  more  than 
a  certain  amount  from  the  previous  pa\Tnent. 
or  when  the  amount  wtsuld  fall  outside 
certain  limits  that  you  set.) 

(3)  Liability  for  failure  to  stop  payment  of 
preauthorized  transfer  If  you  order  us  to  stop 
one  of  these  pa>'ments  3  business  days  or 
more  before  the  transfer  is  scheduled,  and  we 
do  not  do  so.  we  will  be  liable  for  your  losses 
or  damages. 

(i)  Financial  institution's  liability 
(§205.7(b)(8jl.  If  we  do  not  complete  a 


transfer  to  or  from  your  account  on  time  or 
in  the  correct  amount  according  to  our 
agreement  with  you.  we  will  be  liable  for 
your  losses  or  damages  However,  there  are 
some  exceptions.  We  will  not  be  liable,  for 
instance: 

•  If,  through  no  fault  of  ours,  you  do  not 
have  enough  money  in  your  account  to  make 
the  transfer 

•  If  the  transfer  would  go  over  the  credit 
limit  on  your  overdraft  line. 

•  If  the  automated  teller  machine  where 
you  are  making  the  transfer  does  not  have 
enough  cash. 

•  If  the  (terminal]  [system]  was  not 
working  properly  and  you  knew  about  the 
breakdown  when  you  started  the  transfer. 

•  If  circumstances  beyond  our  control 
(such  as  fire  or  flood)  prevent  the  transfer, 
despite  reasonable  precautions  that  we  have 
taken, 

•  There  may  be  other  exceptions  stated  in 
our  agreement  with  you. 

A-3 — Model  Forms  for  Error  Resolution 
Notice 

I.  Initial  and  annual  error  resolution  notice 
§§  205. 7(b)(10)  and  205.8(bl) 

In  Case  of  Errors  or  Questions  About  Your 
Electronic  Transfers.  Telephone  us  at  (insert 
telephone  number]  or  Write  us  at  (insert 
address)  as  soon  as  you  can.  if  you  think  your 
statement  or  receipt  is  wrong  or  if  you  need 
more  Information  about  a  transfer  listed  on 
the  statement  or  receipt.  We  must  hear  from 
you  no  later  than  60  days  after  we  sent  the 
FIRST  statement  on  which  the  problem  or 
error  appeared. 

(1)  Tell  us  your  name  and  account  number 
(if  any). 

(2)  Describe  the  error  or  the  transfer  you 
are  unsure  about,  and  explain  as  clearly  as 
you  can  why  you  believe  it  is  an  error  or  why 
you  need  more  information. 

(3)  Tell  us  the  dollar  amount  of  the 
suspected  error. 

If  you  tell  us  orally,  we  may  require  that 
you  send  us  your  complaint  or  question  in 
writing  within  10  business  days. 

We  will  tell  you  the  results  of  our 
investigation  within  10  business  days  after 
we  hear  from  you  and  will  correct  any  error 
promptly.  If  we  need  more  time,  however,  we 
may  take  up  to  45  days  to  investigate  your 
complaint  or  question.  If  we  decide  to  do 
this,  we  will  credit  your  account  within  10 
business  days  for  the  amount  you  think  is  in  ■ 
error,  so  that  you  will  have  the  use  of  the 
money  during  the  time  it  takes  us  to 
complete  our  investigation.  If  we  ask  you  to 
put  your  complaint  or  question  in  writing 
and  we  do  not  receive  it  within  10  business 
days,  we  may  not  credit  your  acxount. 

If  we  decide  that  there  was  no  error,  we 
will  send  you  a  written  explanation  within 
three  business  days  after  we  finish  our 
investigation.  You  may  ask  for  copies  of  the 
documents  that  we  used  in  our  investigation. 

2.  Error  resolution  notice  on  periodic 

statements  §  205  8lbl 

In  Case  of  Errors  or  Questions  About  Your 
Electronic  Transfers.  Telephone  us  at  (insert 
telephone  number)  or  Write  us  at  [insert 
address)  as  soon  as  you  can,  if  you  think  your 
statement  or  receipt  is  wrong  or  if  you  need 
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more  information  about  a  transfer  on  the 
statement  or  receipt.  We  must  hear  from  you 
no  later  than  60  days  after  we  sent  you  the 
FIRST  statement  on  which  the  error  or 
problem  appeared. 

(1)  Tell  us  your  name  and  account  number 
(if  any). 

(2)  Describe  the  error  or  the  transfer  you 
are  unsure  about,  and  e.xplain  as  clearly  as 
you  can  why  you  believe  it  is  an  error  or  why 
you  need  more  information. 

(3)  Tell  us  the  dollar  amount  of  the 
su.ipected  error. 

We  will  investigate  your  complaint  and 
will  correct  any  error  promptly.  If  we  take 
more  than  10  business  days  to  do  this,  we 
will  credit  your  account  for  the  amount  you 
think  is  in  error,  so  that  you  will  have  the 
use  of  the  money  during  the  time  it  takes  us 
to  complete  our  investigation. 

A-4 — Model  Form  for  Service-Providing 
Institutions  §203.14(bMl)(ii) 

.^LL  QLTSTIONS  .^BOLT 
TRANSACTIONS  VL\DE  WITH  YOUR 
(NAME  OF  C\RD)  CARD  MUST  BE 
DIRECTED  TO  US  (NAME  OF  SERVICE 
PROVIDER).  AND  NOT  TO  THE  BANK  OR 
OTHER  FIN,\NCIAL  INSTITUTION  WHERE 
YOU  HAVE  YOUR  ACCOUNT  We  are 
responsible  for  the  (name  of  service)  service 
and  for  resolvnng  any  errors  in  transactions 
made  with  your  (name  of  card)  card. 

We  will  not  send  you  a  periodic  statement 
listing  transactions  that  you  make  using  your 
[name  of  card)  card.  The  transactions  will 
appear  only  on  the  statement  issued  by  your 
bank  or  other  financial  institution.  SAVE 
THE  RECEIPTS  YOU  ARE  GIVEN  WHEN 
YOU  USE  YOU-R  1N,AME  OF  CARD)  CARD. 
AND  CHECK  THEM  AGAINST  THE 
ACCOUNT  STATEMENT  YOU  RECEIVE 
FROM  YOUR  B.\NK  OR  OT>{ER  HNANQAL 
INSTTTLTION  If  you  have  any  questions 
about  one  of  these  transactions,  call  or  wrrite 
us  at  [telephone  number  and  address]  (the 
telephone  number  and  address  indicated 
belowl 

IF  YOUR  [NAME  OF  CARD)  C.\RD  IS 
LOST  OR  STOLEN.  NOTIFY  US  AT  ONCE 
by  calling  or  writing  to  us  at  [telephone 
number  and  addr«ss). 

Appendix  B  to  Part  205— Federal 
Enforcement  Agencies 

The  following  list  indicates  which  Federal 
agency  enforces  Regulation  E  for  particular 
classes  of  institutions.  Any  questions 
concerning  compliance  by  a  particular 
institution  should  be  directed  to  the 
appropriate  enforcing  agency.  Terms  that  are 
not  defined  in  the  Federal  Deposit  Insurance 
Act  (12  use.  1813(s))  shall  have  the 
meaning  given  to  them  in  the  International 
Banking  Act  of  1978  (12  U.S.C.  3101). 

National  banks,  and  Federal  branches  and 
Federal  agencies  of  foreign  banks 

District  office  of  the  Office  of  the 
Comptroller  of  the  Currency  where  the 
institution  is  located. 


State  member  banks,  branches  and  agencies 
of  foreign  banks  (other  than  Federal 
branches.  Federal  agencies,  and  insured  state 
branches  of  foreign  banks),  commercial 
lending  companies  owned  or  controlled  by 
foreign  barjks,  and  organizations  operating 
under  section  25  or  25(a]  of  the  Federal 
Reserve  Act 

Federal  Reser\'e  Bank  serving  the  District 
in  which  the  institution  is  located. 

Nonmember  insured  banks  and  insured  state 
branches  of  foreign  banks 

Federal  Deposit  Insurance  Corporation 
regional  director  for  the  region  in  which  the 
institution  is  located 

Savings  institutions  insured  under  the 
Savings  Association  Insurance  Fund  of  the 
FDIC  and  federally-chartered  savings  banks 
insured  under  the  Bank  Insurance  Fund  of 
the  FDIC  Ibut  not  including  state-chartered 
savings  banks  insured  under  the  Bank 
Insurance  Fund] 

Office  of  Thrift  Supervision  Regional 
Director  for  the  region  in  which  the 
institution  is  located. 

Federal  Credit  Unions 

Division  of  Consumer  AfTairs,  National 
Credit  Union  Administration,  1775  Duke 
Street.  Alexandria.  Virginia  22314-3428 

Air  Carriers 

Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings.  Department  of 
Transportation.  400  Seventh  Street.  SW., 
Washington,  DC  20590. 

Brokers  and  Dealers 

Division  of  Market  Regulation.  Securities 
and  Exchange  Commission,  Washington,  DC 
20549. 

Retailers,  Consumer  Finance  Companies, 
Certain  Other  Financial  Institutions,  and  all 
others  not  covered  above 

Federal  Trade  Commission.  Electronic 
Fund  Transfers.  Washington.  DC  20580. 

Appendix  C  to  Part  205 — Issuance  of 
StaiT  Interpretations 

Official  Staff  Interpretations 

Pursuant  to  section  915(d)  of  the  act.  the 
Board  has  designated  the  director  and  other 
officials  of  the  Division  of  Consumer  and 
Community  Affairs  as  officials  "duly 
authorized"  to  issue,  at  their  discretion, 
official  staff  interpretations  of  this  regulation. 
Except  in  unusual  circumstances,  such 
interpretations  will  not  be  issued  separately 
but  will  be  incorporated  in  an  official 
commentary  to  the  regulation,  which  will  be 
amended  periodically. 

Requests  for  Issuance  of  Official  Staff 
Interpretations 

A  request  for  an  official  staff  interpretation 
shall  be  in  writing  and  addressed  to  the 
Director.  Division  of  Consumer  and 
Community  Affairs.  Board  of  Governors  of 
the  Federal  Reserve  System,  Washington.  DC 
20551.  The  request  shall  contain  a  complete 
statement  of  all  relevant  facts  concerning  the 
issue,  including  copies  of  all  pertinent 
documents. 


Scope  of  Interpretations 

No  staff  interpretations  will  be  issued 
approving  financial  institutions'  forms  or 
statements.  This  restriction  does  not  apply  to 
forms  or  statements  whose  use  is  required  or 
sanctioned  by  a  government  agency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  February  24,  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-4680  Filed  3-2-94;  12:33  pm) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0831] 

Electronic  Fund  Transfers 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  Official  Staff 
Interpretation. 

SUMMARY:  The  Board  is  publishing  for 
comment  a  proposal  to  revise  the 
official  staff  commentary  to  Regulation 
E  (Electronic  Fund  Transfers).  This 
proposal  is  part  of  the  Board's  current 
review  of  Regulation  E.  The 
commentary  interprets  the  requirements 
of  Regulation  E  in  order  to  facilitate 
compliance  by  financial  institutions  that 
offer  electronic  fund  transfer  services  to 
consumers.  The  proposed  revisions 
change  the  question  and  answer  format 
to  a  narrative  one  in  order  to  make  the 
commentary  easier  to  use  and  to 
conform  it  with  the  format  of  the 
Board's  other  staff  commentaries.  It  also 
includes  interpretative  provisions 
previously  contained  in  the  regulation 
that  were  more  explanatory  in  nature. 
The  proposal  includes  additional 
interpretations  on  matters  not 
previously  addressed. 
DATES:  Comments  must  be  received  on 
or  before  May  31.  1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0831  and  be  mailed  to 
William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street  NW.  (between 
Constitution  Avenue  and  C  Street) 
between  8:45  a.m.  and  5.15  p.m. 
weekdays.  Except  as  provided  in  the 
Board's  rules  regarding  the  availability 
of  information  (12  CFR  261.8), 
comments  received  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  pubhc  in  the  Freedom  of 
Information  Office.  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays. 
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FOR  FURTHER  tNFORMATION  CONTACT:  Jane 
Jensen  Cell  or  Mary  Jane  Seebach,  Staff 
Attorneys,  or  John  Wood.  Senior 
Attorney.  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System. 
Washington.  DC  20551,  at  (202)  452- 
2412  or  (202)  452-3667.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Electronic:  Fund  Transfer  Act 
(EFTA)  (15  U.S.C.  1693).  enacted  in 
1978.  provides  a  basic  framework 
establishing  the  rights,  liabilities,  and 
responsibilities  of  participants  in 
electronic  fund  transfer  (EFT)  systems. 
The  EFTA  is  implemented  bv  the 
Board's  Regulation  E  (12  CFR  part  205). 
In  1981.  the  Board  published  an  official 
staff  commentary  to  Regulation  E.  The 
commentary  substitutes  for  individual 
official  staff  interpretations  and  is 
designed  to  facilitate  compUance  and 
provide  protection  from  civil  liabihty, 
under  section  915(d)(1)  of  the  act.  for 
financial  institutions  that  act  in 
conformity  with  it. 

The  question  and  answer  format  of 
the  present  commentary  was  designed 
to  make  compliance  easier  by  providing 
specific  answers,  in  nontechnical 
language,  to  commonly  asked  questions. 
The  Board  proposes  to  replace  the 
current  approach  with  a  narrative 
format,  similar  to  other  commentaries 
issued  by  the  Board.  The  proposed 
change  is  intended  to  provide  more 
general  apphcability,  as  the  current 
format  usually  relies  on  specific  factual 
situations  and  often  restricts  the  scope 
of  an  interpretation. 

The  order  of  comments  in  the 
proposal  corresponds  wTth  the  new 
sections  in  the  regulatory  proposal. 
Throughout  the  commentary,  reference 
to  "this  section"  or  "this  paragraph" 
means  the  section  or  paragraph  in  the 
regulation  that  is  the  subject  of  the 
comment.  Each  comment  in  the 
commentary  is  identified  by  a  number 
and  the  regulatory  section  or  paragraph 
that  it  interprets. 

The  proposed  commentary 
incorporates  text  that  was  moved  from 
the  regulation  because  it  is  more 
explanatory  in  nature  than  regulator^-.  In 
addition,  a  number  of  comments  would 
be  deleted  as  obsolete.  The  Board 
solicits  comment  on  whether  deleting 
any  of  these  comments  creates 
confusion  as  to  the  Board's  current 
interpretation  of  a  particular  matter. 

The  section-by-section  description 
that  follows  points  out  those  provisions 


that  differ  in  some  significant  way  from 
the  current  commentary.  Similarly, 
those  portions  of  the  current  regulation 
that  would  be  moved  to  the  commentary 
are  also  discussed.  Comments  in  the 
existing  commentary  will  be  referred  to 
as  "questions"  and  will  be  cited  by  the 
section  number  and  the  number  of  the 
question.  For  example,  Q2-1 1  would  be 
the  citation  for  question  number  11  in 
the  commentary  to  §205,2.  As  the 
substance  of  many  questions  does  not 
change  in  the  new  format,  those 
comments  are  not  specifically 
discussed.  At  the  beginning  of  each 
section  of  the  proposed  commentary  is 
a  listing  that  matches  existing  comments 
with  the  proposed  new  commentary 
provisions.  It  also  provides  a  listing  of 
comments  that  would  be  deleted  from 
the  commentary,  comments  that  are 
new.  and  comments  that  would  be 
moved  to  other  sections. 

(2)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0831.  The  Board  requests 
that,  when  possible,  comments  be 
prepared  using  a  standard  typeface  with 
a  type  size  of  10  or  12  characters  per 
inch.  This  will  enable  the  Board  to 
convert  the  text  into  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Comments  may 
also  be  submitted  on  SVj  inch  or  5V4 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

(3)  Explanation  of  Proposed  Revisions 

Section  205.2— Definitions 


NJew 

Old 

(a)-1  

(b)-i  

(b)-2  

(d>-i  

(0-1  

(f>-2 

(0-3 

(k)-1  

(k)-2  

(kKJ  

(K)-4  

02-1. 

02-2.    02-3,    Q2--t.    Q2-5, 

02-5.5. 
03-20.03-21. 
02-8. 

02-25.5.  02-23. 
02-24. 
02-25. 
02-26. 
Q2-27. 
02-27. 
02-28. 

Comments  Deleted 

Q2-6;  Business  day — substantially  all 

business  functions 
Q2-7:  Business  day — duration 
Q2-9:  Business  day — short  hours 
Q2-22:  Electronic  terminal — telephone 

bill  payment 

Paragraph  2(b)(2) 

In  the  regulatory  proposal,  the 
exemption  for  trust  accounts  has  been 
incorporated  into  the  definition  of 
account.  Accordingly,  Q3-20  (custodial 


agreements)  and  Q3-21  (trust  accounts) 
would  be  included  in  this  section.  The 
change  mirrors  the  statutory  definition 
of  account. 

(d)  Business  Day 

The  regulatory  proposal  includes  a 
new  definition  of  business  day. 
Currently,  the  term  is  defined  as  any 
day  on  which  the  offices  of  the 
consumer's  financial  institution  are 
open  to  the  public  for  carr>'ing  on 
substantially  all  business  functions.  The 
proposal  defines  a  business  day  as  a 
calendar  day  other  than  a  Saturday, 
Sunday,  or  any  legal  public  hohdav 
specified  in  5  U.S.C.  6103(a).  Q2-6,  Q2- 
7  and  Q2-9  provide  guidance  on 
interpreting  "substantially  all  business 
functions"  and  would  be  deleted  as 
obsolete. 

(k)  Unauthorized  Electronic  Fund 
Transfer 

Proposed  comment  (k)-2  incorporates 
Q2-27,  which  provides  that  when  the 
consumer  furnishes  an  access  device 
and  grants  actual  authority  to  make 
transfers  to  another  person  (a  family 
member  or  co-worker,  for  example)  who 
then  exceeds  that  authority,  the 
consumer  is  liable  for  the  transfers 
unless  the  consumer  notifies  the 
financial  institution  that  transfers  by 
that  person  are  no  longer  authorized. 
The  Board  solicits  comment  on  whether 
financial  institutions  should  be  required 
to  disclose  a  consumer's  liability  in  this 
instance  as  part  of  the  initial  disclosures 
of  §205.7.  While  institutions  are 
required  to  provide  a  summary  of  the 
consumer's  hability  under  §  205.6  in  the 
initial  disclosures,  the  current  model 
clauses  do  not  refer  to  this  type  of 
situation. 

Section  205.3 — Coverage 


New 


(a)-1  ... 
(a)-2  ... 
(b)-i  ... 

(b)-2  ... 

(c)(2)-1 
(c)(3)-1 
(c)(3>-2 

(c)(3)-3 

(C)(4)-1 
(c)(4)-2 

(c)(5>-1 

(c)(5>-2 
(c)(6>-1 


Old 


New  (fesnsed  09-i6) 

New  (tofeign  appticabtlify). 

Q2-11,  reverses  02-16,  02- 
18,02-19.02-21.5. 

02-10,02-12.02-21. 

03-1. 

03-3. 

New  (IXX;  Artide  AA/Vire 
transfer). 

New  (Simla/  fund  transfer  sys- 
tems). 

New  (securittes  exemption). 
03-3.5,  03-3.6,  new  (margin 

caK). 
03-8.  0:>-9.  03-10.  OS-11. 

03-12. 
03-13. 
Q3-14,   03-15.   03-16.   03- 

19.5. 
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New 

Old 

(c>(6)-2 

(c)(7)-1  

03-17.  03-18.  03-19,   new 

(facsimile  machine). 
New  (UCC  Article  4A/small  irv 

stitutions). 

Comments  Deleted 

Q2-12.5:  Fund  transfer— withholding  of 

Income  tax  on  interest 
Q2-12.6:  Fund  transfer— EBT 
Q2-13:  Fund  transfer — withdrawal  at 

another  institution 
Q2-14;  Fund  transfer — check  truncation 
Q2-15:  Fund  transfer— payee 

information,  nonelectronic  form 
Q2-17:  Fund  transfer— ACH 
Q2-20:  Fund  transfer — preauthorized 

debits  by  paper  drafts.  ACH 
Q3-2;  Wire  transfer — instructions  on 

magnetic  tape 
Q3-4:  Telephone  transfer  plans — 

appUcability  of  intrainstitutional 

exemption 
Q3-5:  Compulsory-  use — preauthorized 

loan  payments 
Q3-22:  Small  Institutions  exemption — 

grace  period 

Comments  Moved 

Q3-6,  Q3-7,  and  Q3-7.5  (see  proposed 

commentary  to  §  205.10(e))' 
Q3-20  and  Q3-21  (see  proposed 
commentary  to  §  205.2) 
Section  205.3  of  the  proposed 
regulation  is  a  new  section  on  the 
regulation's  coverage.  It  includes  the 
existing  language  on  the  scope  of 
Regulation  E.  as  well  as  the  definition 
of  EFT  and  the  exemptions  from  the 
regulation. 

3(a)  General 

To  correspond  with  the  regulatory 
proposal,  the  commentary  proposal 
consoUdates  existing  and  new 
comments  on  the  rt^gulation's  coverage. 
Q9-15.  which  specifies  when  periodic 
statements  are  required,  also  details  the 
types  of  accounts  subject  to  the 
requirements  of  the  regulation  and  has 
\yeen  incorporated  into  comment  {a)-l. 

Proposed  comment  (a)-2  is  new.  It 
explains  the  application  of  Regulation  E 
in  situations  involving  foreign-based 
financial  institutions,  consumers  who 
are  not  U.S.  citizens,  or  both.  Language 
for  this  proposed  comment  was 
modeled  upon  the  commentary  to 
Regulation  Z  on  foreign  applicability  (12 
CFR  part  226.  supp  I.  comment  l(c)-l). 
The  Board  requests  comment  on 
whether  the  scope  of  the  proposed 
comment  offers  sufficient  coverage  of 
foreign-related  EFTs. 

(b)  Electronic  Fund  Transfer 

In  the  regulatory  proposal,  the 
definition  of  "electronic  fund  transfer" 


(currently  §  205.2(g))  has  been 
incorporated  into  the  coverage  section 
as  the  definition  is  central  to 
determining  coverage  under  the 
regxdation.  The  proposed  commentary 
reflects  this  change  and  consolidates  in 
this  section  the  majority  of  questions 
pertaining  to  EFTs.  A  number  of 
comments  have  been  deleted  due  to  a 
change  in  Board  position.  For  example, 
Q2-12.6  deals  with  the  electronic 
payment  of  government  benefits  and 
states  that  such  transfers  are  not  subject 
to  Regulation  E.  As  the  Board  has 
adopted  amendments  to  Regulation  E 
extending  coverage  to  electronic  benefit 
transfer  programs  established  by  federal, 
state,  or  local  government  agencies.  Q2- 
12.6  has  been  deleted  (see  Ekxrket  No. 
R-0829  in  today's  Federal  Register). 

Proposed  comment  (b)-l  provides 
examples  of  EFTs  subject  to  Regulation 
E.  The  comment  incorporates  Q2-19. 
and  reverses  Q2-16  to  achieve 
consistency.  Q2-16  states  that  credits  to 
consumers'  accounts  made  by  a 
composite  check  accompanied  by  a 
magnetic  tape  containing  payee 
information  are  not  EFTs  for  purposes  of 
Regulation  E.  Q2-19.  on  the  other  hand, 
states  that  debits  made  to  consumer 
accounts  by  use  of  a  magnetic  tape 
containing  consumers'  bilUng 
information  will  be  considered  EFTs 
covered  by  the  regulation  even  if  all  the 
debits  are  combined  on  one  composite 
check  sent  to  the  payee.  The  proposed 
comment  treats  both  credits  and  debits 
to  consumer  accounts  by  use  of 
composite  checks  as  EFTs. 

Proposed  comment  (b)-2  provides 
examples  of  EFTs  that  are  not  covered 
by  the  regulation.  The  comment 
generally  states  that  any  payment  that 
does  not  debit  or  credit  a  consumer 
asset  account  is  not  an  EFT.  It  also 
incorporates  Q2-10  and  Q2-12.  Q2-10 
provides  that  a  EFT  excludes  not  only 
payments  made  by  check,  draft,  or 
similar  paper  instrument  at  an 
electronic  terminal,  but  also  payments 
in  currency  since  they  do  not  debit  or 
credit  a  consumer's  account.  Q2-12 
provides  that  payroll  allotments  are 
transfers  not  covered  by  Regulation  E, 
an  example  is  a  sum  designated  by  the 
consumer  to  be  deducted  from  payroll 
to  repay  a  debt  of  the  consumer.  This 
amount  is  deducted  before  a  deposit  is 
made  to  the  consumer's  account  and  so 
the  payToU  allotment  is  not  a  debit  to  a 
consumer  asset  account. 

(c)  Exclusions  From  Coverage 

The  regulatory'  proposal  incorporates 
the  exemptions  from  current  §  205.3 
into  the  expanded  section  on  coverage. 
The  Board  believes  having  coverage  and 
exemption  provisions  in  one  section 


simplifies  the  analysis  of  whether  or  not 
compliance  with  the  regulation  is 
required. 

"Two  new  comments  address  the 
relationship  of  Regulation  E  to  Article 
4A  of  the  Uniform  Commercial  Code 
(UCC).  Article  4A  provides 
comprehensive  rules  governing  the 
rights  and  responsibilities  arising  from 
wire  transfers.  It  applies  primarily  to 
large-dollar,  commercial  wire  transfers 
made  via  Fedwire,  Clearing  House 
Interbank  Pav-ments  Systems  (CHIPS). 
Society  for  VVorldwide  Interbank 
Payments  Systems  (SWIFT)  and  Telex. 

(c)(3)  Wire  Transfers 

UCC  §  4A-108  provides  that  Article 
4A  does  not  cover  a  fund  transfer  any 
part  of  which  is  governed  by  the  EFTA. 
In  drafting  Article  4A.  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  stated  that  if  a  fund 
transfer  is  made  in  part  by  Fedwire  and 
in  part  via  automated  clearinghouse 
(ACH).  because  the  EFTA  applies  to  the 
ACH  part  of  the  transfer.  Article  4  A 
does  not  apply  to  any  part  of  the 
transfer.  Institutions  that  offer  Fedwire 
services  have  been  concerned  that  these 
transfers  would  lose  the  legal  certainty 
offered  by  complying  with  the 
requirements  of  Article  4A  if  some  part 
of  the  transfer  was  subject  to  the  EFTA. 
This  concern  must  be  balanced  with  the 
potential  of  subjecting  consumers  to  full 
hability  for  unauthorized  transfers 
merely  because  some  part  of  the 
transfer,  which  would  ordinarily  be 
covered  by  Regulation  E.  was  made  via 
Fedwire. 

In  1990.  the  Board  adopted  a 
comprehensive  revision  of  subpart  B  to 
Regulation  J  (55  FR  40791,  October  5. 
1990).  Regulation  J  (12  CFR  part  210) 
specifies  the  rules  applicable  to  funds 
transfers  handled  by  Federal  Reserve 
Banks.  To  ensure  that  the  rules  for  all 
funds  transfers  through  Fedwire  are 
consistent,  the  Board  used  its 
preemptive  authority  under  UCC  section 
4A-107  to  determine  that  subpart  B. 
including  the  provisions  of  Article  4A. 
applies  to  all  funds  transfers  through 
Fedwire.  even  if  a  portion  of  the  fund 
transfer  is  governed  by  the  EFTA.  The 
portion  of  the  fund  transfer  that  is 
governed  by  the  EFTA  is  not  governed 
by  subpart  B. 

Even  with  this  relief,  the  Board  has 
received  questions  about  the  effect  of 
dual  coverage.  For  example,  if  an 
institution  offers  consumers  the  ability 
to  initiate  Fedwire  transfers  pursuant  to 
a  telephone  transfer  agreement,  the 
transfer  would  be  covered  by  both 
Regulation  E  and  Article  4A.  UCC 
section  4A-202  encourages  verification 
of  the  authenticity  of  a  Fedwire 
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payment  order  pursuant  to  a  "security 
procedure"  established  by  agreement 
between  the  customer  and  a  receiving 
bank.  Putting  such  an  agreement  in 
writing  could  be  deemed  to  constitute  a 
telephone  transfer  plan  for  purposes  of 
Regulation  E.  The  Board  believes  that  if 
an  mstitution  offers  Fedwire  payments 
as  a  service  to  consumers  and  does  not 
make  the  service  available  in 
conjunction  with  a  telephone  plan 
subject  to  Regulation  E.  then  the 
protections  of  Article  4  A  are  applicable 
to  the  transfer.  Proposed  comment 
(c)(3)-2  explains  that  if  the  service  is 
offered  as  a  product  separate  from  the 
more  tj'pical  telephone  bill-payment  or 
other  prearranged  plan,  then  any 
security  procedure  followed  to  establish 
an  agreement  will  not  be  deemed  to 
create  a  telephone  plan  subject  to 
Regulation  E. 

The  wire  transfer  exemption  extends 
to  any  transfer  of  funds  tfcirough  Fedwire 
or  through  a  similar  fund  transfer 
system.  Comment  (c)(3}-3  provides 
examples  of  such  systems. 

(c)(4)  Securities  and  Commodities 
Transfers 

The  Board  has  proposed  to  revise  the 
current  exemption  for  certain  securities 
and  commodities  transfers  contained  in 
§  205.3(c).  The  exemption  would  apply 
to  a  transfer  for  the  purchase  or  sale  of 
securities  or  commodities,  even  if  the 
security  or  commodity  is  not  regulated 
by  the  Securities  and  Exchange 
Commission  or  the  Commodity  Futures 
Trading  Commission  so  long  as  it  is  sold 
by  a  registered  broker-dealer  or  futures 
commission  merchant  (for  example, 
municipal  securities).  Proposed 
comment  (c)(4)-l  provides  additional 
clarification  on  this  point. 

Proposed  comment  (c)(4)-2  provides 
examples  from  the  current  commentary 
of  covered  and  exempt  securities 
transfers  (Q3-3.5  and  Q3-3.6).  The 
comment  also  contains  a  new  example 
of  an  e.xempt  transfer,  that  of  a 
telephone  order  to  exercise  a  margin 
call.  The  Board  believes  that  the 
exercise  of  a  margin  call  is  so  closely 
linked  to  the  purchase  or  sale  of 
securities  as  to  come  within  the  purview 
of  the  exemption.  The  Board  solicits 
comment  on  what  additional  examples 
may  be  needed  to  illustrate  the  extent  of 
this  exemption. 

(c)(6)  Telephone-Initiated  Transfers 

Proposed  comment  (c)(6)-2 
incorporfites  examples  contained  in  the 
current  commentary  of  covered  transfers 
under  a  written  plan  (Q3-17,  Q3-18  and 
Q3-19).  The  proposal  also  contains  a 
new  example,  use  of  a  facsimile 
machine  to  initiate  a  transfer.  The  Board 


section  of  the  commentary  to  provide 
additional  guidance  on  disclosure 
requirements. 

Currently,  Q7-4  provides  that 
Spanish  language  disclosures  satisfy  the 
requirement  that  disclosures  be  readily 
understandable  so  long  as  disclosures  in 
English  are  given  to  consumers  who 
request  them.  Proposed  comment  (a}-2 
provides  that  disclosures  may  be  made 
in  languages  other  than  Enghsh.  if  the 
disclosures  are  available  in  English 
upon  request.  This  is  consistent  uith 
the  new  disclosure  requirements  in 
Regulation  DD  (see  12  CFR  230.3(b)). 

Section  205.5 — Issuance  of  Access 
Devices 


has  received  questions  about  plans  in 
which  the  consumer  uses  facsimile 
paper  designed  to  look  like  a  paper 
"draft"  to  initiate  a  transfer  sent  via 
facsimile  machine.  The  EFTA's 
definition  of  EFT  includes  any  transfer 
through  a  "telephonic  instrument."  The 
Board  considers  a  facsimile  machine  to 
be  the  functional  equivalent  of  a 
telephone.  Since  it  is  a  telephone,  it  is 
inconsequential  whether  information 
about  the  transfer  is  transmitted  orally 
or  by  facsimile.  The  Board  requests 
comment  on  this  interpretation  and 
solicits  additional  examples  of  both 
covered  and  exempt  transfers. 

(c)(7)  Small  Institutions 

Proposed  comment  (c)(7)-l  clarifies 

that  Article  4A  is  not  applicable  to 

transfers  exempt  from  Regulation  E 

under  the  small  institution  exemption. 

As  noted  above,  the  drafters  of  Article 

4A  considered  the  EFTA  and  Regulation 

E  to  be  mutually  exclusive.  The  Board 

has  been  asked  whether  preauthorized 

transfers  by  small  institutions 

(currently,  institutions  with  assets 

under  $25  million)  which  are  largely 

exempt  from  Regulations  E  are  thus  Comment  Deleted 

subject  to  the  requirements  of  Article  4A     qj.^^  Reng^^i  ^^  substitution-pre- 

by  virtue  of  the  exemption  (for  example,         February  8,  1979  device 

a  direct  deposit  to  a  consumer's  account 

at  a  small  bank).  As  noted  in  the  Comments  Moved 

proposed  comment,  the  Board  regards         Q5-9.  Q5-10  (see  proposed  commentary 

the  transfers  as  generally  subject  to  the  to  §  205.12) 

EFTA.  and  therefore  not  covered  by  Section  205.5  provides  the  rules  for 

Article  4  A.  issuance  of  access  devices.  The 

substance  of  existing  commentary 
provisions  have  been  incorporated  info 
the  proposal,  with  one  addition. 

(a)  Solicited  Issuance 

(a)(1) 

Footnote  lb  to  current  §  205  5(a)(1) 
provides  that  financial  institutions  may 
issue  an  access  device  to  each  joint 
account  holder  for  whom  the  requesting 
account  holder  specifically  requests  an 
access  device.  The  footnote  would  be 
deleted  from  the  regulation  and  moved 
to  comment  (a)(l)-l. 

Section  205.6 — Liability  of  Consumer  for 
Unauthorized  Transfers 


New 

OW 

1    

Q&-1.5. 

(a)(1h1  

New  (footnote   lb  to  current 

§  205.5(a)(1)). 

(a)(2>-1  

05-1.  05-2. 

(a)(2)-2 

05-3. 

(b>-l  

05-6,  05-7. 

(b)-2  

Q5-^.5. 

(b)-3  

05-5. 

(bM  

05-8. 

Section  205.4 — General  Disclosure 
Requirements;  Jointly  Offered  Senices 


New 

Old 

(a)-l  

(a)-2  

Q7-3,  09-4. 

New  (revises  Q7-4). 

Comments  Deleted 

Q4-1 :  Shared  system — scope  of 

disclosures 
Q4-2:  Shared  system — disclosures  on 

behalf  of  another  institution 
Q4-3:  Multiple  accounts  and  account 

holders  (clarified  in  §  205.4(c)(1)  of 

proposed  regulation) 

The  Boards  regulatory  proposal 
includes  both  general  disclosure 
requirements  and  special  requirements 
for  providing  the  various  disclosures  in 
a  revised  §  205.4. 

(a)  Form  of  Disclosures 

The  Board  has  consistently 
interpreted  the  format  requirements 
currently  contained  in  §§  205.7(a)  and 
205.9  as  generally  applicable  to  all  of 
the  disclosures  required  by  the 
regulation.  Comments  incorporating 
Q7-3  and  Q9-4  have  been  moved  to  this 


New 

Old 

(ah1  •••• 

06^,  new  (current 

§  205.6(a)(2)). 

(ah2  „ 

Qfr-^. 

(b)-1  

06-5  (revised). 

(b)-2  

06-6.5. 

(b)(i)-l 

06-5  (revised). 

(b)(i)-2 

06-6  (revised). 

(b)(2)-1  

06-5  (revised). 

(b)(3h1  

06-5  (revised). 

(b)(3h2 

06-5  (revised). 

(b)(4)-l  

New  (current  § 205.6(b)(4)). 

(b)(5)-1  

06-7. 
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New 

Old 

(b)(5)-2 

(bHSHJ 

New  (not)ce  from  third  party). 
06-6. 

Comment  Deleted 

Q6-1:  Unauthorized  transfers — access 

device  not  involved 
Q6-2.  Failure  to  disclose  business  days 

Comments  Moved 

Q6-9.  Q6-10,  and  Q6-11  (see  proposed 
commentary  to  §  205.12) 

(a)  Conditions  for  Liability 

The  current  regulation  conditions 
consumer  liability  solely  on  the 
issuance  of  an  accepted  access  device 
(§  205.6(a)).  Q6-1.  on  the  other  hand, 
states  that  if  the  consumer  fails  to  report 
an  unauthorized  EFT  within  60  days  of 
transmittal  of  the  periodic  statement 
reflecting  the  transfer,  the  consumer 
could  be  subject  to  liability  for 
subsequent  transfers.  The  Board  has 
incorporated  the  current  commentar)' 
into  the  regulator)'  text.  Accordingly, 
Q6-1  has  been  deleted. 

Current  §  205.6(a)(2)  of  the  regulation 
requires  that  the  institution  provide  a 
means  of  identifying  the  consumer  to 
whom  the  access  device  is  issued.  The 
regulation  currently  provides  example 
of  such  permissible  means;  this 
explanator}'  language  has  been  moved  to 
proposed  comment  (a)-l. 

Current  §  205.6(a)(3)  of  the  regulation 
requires  institutions  to  disclose  certain 
information  to  the  consumer  before 
imposing  liability  for  unauthorized 
EFTs  involving  the  consumer's  account. 
The  information  required  to  be 
disclosed  is  already  part  of  the  initial 
disclosures  under  §  205.7.  The 
regulator.'  proposal  to  this  section 
requires  that  an  institution  have 
complied  with  §  205.7(b)  before 
imposing  Uabihty.  Accordingly.  Q6-2, 
which  pertains  to  these  disclosures,  has 
been  deleted. 

fb)  Limitations  on  Amount  of  Liability 

Q6— 5  provides  examples  of  when  the 
liability  rules  apply  Material  from  Q6- 
5,  in  revised  form,  has  been 
incorporated  into  the  commentarj'  to 
paragraph  (b). 

(b)(4)  Extension  of  Time  Limits 

Current  §  205.6(b)(4)  provides 
examples  of  what  constitutes 
extenuating  circumstances  for  purposes 
of  delaying  notification  to  the 
institution  that  an  access  device  has 
been  lost  or  stolen.  The  examples  have 
been  deleted  from  the  proposed 
regulation  and  moved  to  comment 
{b)(4)-l. 


(b)(5)  Notice  to  Financial  Institution 

The  Board  has  received  questions 
about  whether  notice  from  a  third  party 
is  sufficient  under  §  205.6.  Proposed 
comment  (b)(5)-2  indicates  that  such 
notice  is  considered  adequate  if  it  is 
communicated  by  a  third  party  on  the 
consumer's  behalf. 

Section  205. 7 — Initial  Disclosures 


Section  205.8 — Change  in  Terms  Notice: 
Error  Resolution  Notice 


New 

Old 

(a)-i  

Q7-1. 

(a)-2  

Q7-2. 

(a>-3 

07-5.5. 

(aM  

07-6,  new  (timing  ot  disclo- 

sures). 

{a)-5  

07-6.5. 

(a)-6  

07-5. 

(b)(lH  

07-6. 

(b)(l)-2 

07-7. 

(b)(l)-^ 

New  (current  §  205.7(a)(1)) 

(b)(2H  

07-19.  07-20. 

(b)(4H  

07-11. 

{b)(4>-2 

07-11.5. 

(b)(4)-3 

07-1 0. 

(b)(5>-1  

07-12.7-13. 

(b)(5)-2 

07-14,7-15. 

(b)(5)-3 

07-15.5. 

(b)(9>-1  

07-16,  7-17. 

(b)(l0)-1  

07-18. 

(b)(l0>-2 

07-18.5. 

Comments  Deleted 

Q7-9:  Summary  disclosure  of  rights 

Comments  Mowd 

Q7-3.  Q7-4  (see  proposed  commentary' 
to  §205.4) 

(a)  Timing  of  Disclosures 

Proposed  comment  (a}-4  expands  on 
Q7-6,  which  discusses  the  addition  of 
new  EFT  services.  The  current 
commentary  requires  financial 
institutions  to  provide  disclosures  for 
the  additional  service  if  it  is  subject  to 
terms  and  conditions  different  from 
those  previously  described  in  the  initial 
disclosures;  the  commentary  is  silent, 
however,  as  to  when  such  disclosures 
should  be  provided.  The  proposed 
comment  requires  that  such  disclosures 
be  given  either  when  the  consumer 
contracts  for  the  new  service  or  before 
the  first  EFT  is  made  using  the  new 
service. 

(b)  Content  of  Disclosures 

Current  §  205.7(a)(1)  gives  financial 
institutions  the  option  of  including 
advice  about  promptly  reporting  the  loss 
or  theft  of  the  access  device  or  other 
unauthorized  transfers  in  the  summary 
of  the  consumer's  liability.  This 
language  has  been  deleted  from  the 
proposed  regulation  and  moved  to 
comment  (b)(l)-3. 


New 

Old 

(a>-1  

(a>-2  _. 

(a>-3  

(a)-^  

(a)(2)-l  

(b)-i  

08-6. 

Q&-3.  08-5 

08^. 

08-2. 

New    (45    calendar    days    to 

send  notice). 
08-8. 

Comments  Deleted 

Q8-1;  Terms  requiring  change  in  terms 

notice 
Q8-7:  Error  resolution  notice — no 

periodic  statements  sent 

(a)  Change  in  Terms  Notice 

(a)(2)  Prior  Notice  Exception 

Proposed  comment  (a)(2)— 1  addresses 
circumstances  when  financial 
institutions  are  required  to  send  a 
subsequent  notice  upon  making  a 
permanent  change  in  terms  related  to 
security.  The  Board  proposes  to  extend 
the  time  period  in  which  financial 
institutions  must  send  such  notice  to  45 
days  (from  the  current  30  days)  to  allow 
institutions  to  more  easily  use  the 
periodic  statement  as  a  vehicle  of  the 
consumer  notice. 

Section  205.9 — Receipts  at  Electric 
Terminals;  Periodic  Statements 


New 

Oid 

(aH  

09-1. 

(a)-2  

New    (footnote    2    to   cun-ent 

§  205.9(a)),  09-2. 

(a)-3  

09-3.5. 

(a)-4  

09-5. 

(a>-5  

09-6. 

(a)-6  

09-4. 

(a)(l)-l  

New  (displaying  amount  of  fee 

en  ATM  screen). 

(a){2)-l  

09-7. 

(a)(3)-l  

New  (current  § 205.9(a)(3)). 

(a)(3>-2  

New    (footnote    3    to    cunent 

§205.9(a)(3)),  0-9,  9-10. 

(a)(3)-3  

09-8. 

(a)(3)-^  

New     (current     §  205.9(a)(3)), 

09-37. 

(a)(3)-5 

09-36.  Q9-27 

(a)(4)-i  

r^w  (identification  among  ac- 

counts tiekj  by,  or  access 

devices  issued  by  an  institu- 

bon). 

(a)(5H  

09-38. 

(a)(5)-2 

09^0. 

(a)(5)(i)-i    .... 

New  (current 

§205.9(b)(l)(iv)(A)). 

(aH5)(iiH  .... 

New  (current 

§205.9(b)(1)(iv)(B)). 

(a)(5)(iij)-1  ... 

New  (current 

§205.9(b)(1)(iv)(C)). 

(a)(6hi  

09-1 3,  new  (current 

§205.9(a)(6)). 

(a)(6)-2 

09-14, 

(bhi  

09-19.  &-20. 

(b>-2 

New  (defining  penodic  cyde). 
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New 

Old 

(b>-3  

09-17. 

(bM  

C»-18. 

(b)-5  

09-21. 

(b)-6  

09-23,    new    (footnote    4    to 

§  205.9(b)(1)). 

(b)(lH  

09-25. 

(b)(i)(iH  .... 

Q9-<i5. 

(b)(i){iiiH  ... 

09-36. 

{b)(1)(iv>-l  ... 

Q9-40.5. 

(b)(i)(v)-i  ... 

09-28. 

(b)(l)(v)-2    . 

09-30. 

(b)(l)(v)-3  ... 

09-41. 

(b)(i)(vM  ... 

09-^3. 

(b)(1)(v)-5  ... 

09-^4. 

(b)(1)(v)-6  ... 

New    (footnote    9   to   current 

§205.9^-b)(l)(v)). 

(b)(3)-1  

09-31. 

(b)(3h2 

09-31.5. 

(b)(3>-3 

New  (current  § 205.9(b)(3)). 

(b)(4H  

09-32. 

(b)(5)&(6>-l  . 

09-33. 

(c)-1   

09-60. 

(dhl  

09-51. 

Comments  Deleted 

Q9-3;  Receipts — information  displayed 

on  screen 
Q9-10.5:  Receipts — t^-pe  of  account, 

interchange  system 
Q9-11:  Receipts — unique  identifier 
Q9-12:  Receipts — terminal  location 
Q9-16:  Periodic  statements — frequency 
Q9-24:  Periodic  statements — 

accompanying  documents 
Q9-29:  Periodic  statements — multiple 

transferees 
Q9-34:  Periodic  statements — telephone 

numbers 
Q9-39:  Receipts/periodic  statements — 

location  code 
Q9-42:  RtKeipts/periodic  statements — 

intermediate  party 
Q9-45:  PassbooK  updates — when 

required 
Q9-46:  Passbook  accounts — telephone 

notice  alternative 
Q9-47:  Passbook  updates — discarding  of 

data 
Q9— 48:  Passbook  updates — periodic 

transmittals 
Q9-49:  Quarterly  statements — 

compliance  with  regular  requirements 

Comments  Moved 

Q9-4  (see  proposed  commentary  to 

§205.4) 
Q9-15  (see  proposed  commentary  to 

§205.2) 
Q9-26  (see  proposed  commentarj'  to 

§205.11) 

The  Doard  has  proposed  a  number  of 
editorial  revisions  to  §  205.9  such  as 
adding  new  paragraphs  and  headings  to 
better  organize  the  text  concerning 
timing  and  content  of  disclosures.  A 
number  of  comments  have  been  deleted 
from  the  proposed  commentary'  to  this 
section.  Many  of  the  current  questions 
are  very  fact  specific,  and  believed  to  be 


unnecessary  in  the  revised  commentary. 
No  substantive  changes  are  intended. 

(a)  Receipts  at  Electronic  Terminals 

Footnote  2  to  current  §  205.9(3)  allows 
an  account-holding  institution  to  make 
terminal  receipts  available  through  third 
parties.  The  footnote  would  be  deleted 
from  the  regulation  and  moved  to 
comment  (a)-2. 

(a)(1)  Amount 

Current  §  205.9(a)(1)  provides  that 
financial  institutions  other  than  the 
account-holding  institution  may  include 
a  fee  for  a  transfer  in  the  amount  of  the 
transfer  if  the  fee  is  disclosed  on  the 
receipt  and  on  a  sign  posted  on  or  at  the 
terminal.  The  regulatory  proposal  would 
modif\'  these  requirements  and  allow 
the  account-holding  institution  to  take 
advantage  of  the  exception.  In  addition, 
proposed  comment  (a)(l)-l  provides 
that  the  requirement  to  display  the 
amount  of  a  transaction  fee  "on  or  at  the 
terminal"  could  be  met  by  displaying 
the  fee  on  the  terminal  screen  before  the 
consumer  has  initiated  the  transfer  if 
displayed  for  a  reasonable  duration.  The 
Board  requests  comment  on  whether  the 
proposed  changes  provide  adequate 
notice  to  the  consumer. 

{a)(3)  Type 

Current  §  205.9(a)(3)  requires 
disclosure  of  the  t\'pe  of  transfer  and  the 
type  of  consumer's  account  to  or  from 
which  funds  are  transferred.  It  also 
provides  examples  of  descriptions  for 
such  accounts.  The  examples  would  be 
deleted  from  the  regulation  and  moved 
to  comment  (a)(3)-l.  In  addition, 
§  205.9(a)(3)  provides  generic 
descriptions  for  accounts  that  are 
similar  in  function.  These  examples 
would  also  be  deleted  from  the 
regulation  and  incorporated  with  the 
substance  of  Q9-37  in  proposed 
comment  (a)(3)-4. 

Footnote  3  to  current  §  205.9(a)(3) 
provides  an  exception  to  the 
requirement  to  disclose  the  type  of 
transfer  and  account  if  the  consumer 
can  access  only  one  account  at  a 
particular  time  or  terminal.  The 
exception  would  be  deleted  from  the 
rtjgulation  and  the  substance  moved  to 
comment  (a)(3)-2. 

(a)(4)  Identification 

Proposed  comment  (a)(4)-l  clarifies 
that  an  identifying  number  or  code  that 
uniquely  identifies  the  consumer's 
account  or  access  device — among  all 
accounts  held  by  an  institution  or  access 
devices  issued  by  an  institution — is 
sufficient  to  meet  the  requirements  of 
the  regulation. 


(a)(5)  Terminal  Location 

The  current  regulation  includes 
detailed  guidance  for  specifying  the 
terminal  location  on  both  the  receipt 
and  periodic  statement  (see  current 
§  205.9(b)(l)(iv)).  While  the  substantive 
requirement  to  disclose  the  location 
remains  unchanged,  the  illustrative 
language  would  be  moved  to  comments 
(a)(5)(i)-l,  (a)(5)(ii>-l,  and  (a)(5)(iii)-l. 

(a)(5)  Third  Party  Transfer 

Current  §  205.9(a)(6)  requires  that  the 
name  of  any  third  party  to  or  from 
whom  funds  are  transferred  be  disclosed 
on  the  receipt.  It  also  provides  guidance 
on  the  use  of  codes  and  an  exception  to 
the  disclosure  requirement  when  the 
name  of  the  payee  carmot  be  duplicated 
by  the  terminal.  This  secondary 
information  would  be  deleted  from  the 
regulation  and  moved  to  comment 
(a)(6)-l. 

fb)  Periodic  Statements 

Current  §  205.9(b)  provides  that 
periodic  statements  must  be  sent  for 
each  monthly  or  shorter  cycle  in  which 
an  EIFT  has  occurred,  but  at  least 
quarterly  if  no  transfer  has  occurred.  As 
the  Board  believes  that  few  institutions 
send  a  statement  (for  Regulation  E 
purposes)  for  a  cycle  shorter  than  one 
month,  the  regulatory  proposal  has 
deleted  reference  to  a  "shorter  cycle." 
The  reference  would  be  moved  to    * 
comment  (b)-l. 

Proposed  conmient  (b)-2  provides 
additional  guidance  on  what  is 
considered  a  cycle  for  purposes  of 
Regulation  E.  The  conmient  requires 
that  financial  institutions  provide 
relevant  information  for  the  cycle  or 
period  since  the  last  statement  was 
issued.  The  Board  has  adopted  a  similar 
approach  in  the  proposed  commentary 
to  Regulation  DD  (see  59  PR  5536, 
February  7, 1994).  For  example,  if  an 
institution  may  issue  quarterly 
statements  in  March,  June,  September, 
and  December  and  the  consumer 
initiates  an  EFT  in  February,  an  interim 
statement  would  be  provided.  The 
comment  indicates  that  the  statement 
should  provide  information  for  the 
months  of  January  and  February.  The 
regularly  scheduled  March  statement 
would  provide  information  only  about 
the  month  of  March.  The  proposed 
Regulation  DD  commentary  provides 
that  disclosures  given  on  the  interim 
statement  cannot  be  repeated  on  the 
regularly  scheduled  statement.  In  the 
example  above,  the  March  statement 
could  not  repeat  information  disclosed 
on  the  February  statement.  The  Board 
solicits  comment  on  whether  the  same 
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approach  should  be  adopted  in 
Regulation  E. 

Footnote  4  to  current  §  205.9(b)(1) 
permits  financial  institutions  to  provide 
certain  periodic  statement  disclosures 
on  documents  that  accompany  the 
statement;  if  also  permits  institutions  to 
use  codes  for  the  disclosures  if  they  are 
explained  either  on  the  statement  or 
accompanying  docimients.  The  footnote 
would  be  deleted  from  the  regulation 
and  the  substance  moved  to  comment 
(b)-6 

Paragraph  9(b)(l)(v) 

Footnote  9  to  ctirrent  §  205. 9(b)(l)(v) 
provides  that  a  financial  institution 
need  not  identify  on  the  periodic 
statement  third  parties  whose  names 
appear  on  checks,  drafts,  or  similar 
paper  instruments  deposited  to  the 
consumer's  account  at  an  electronic 
terminal  The  footnote  would  be  deleted 
fixjm  the  regulation  and  the  substance 
moved  to  comment  (b)(l)(v)-6. 

(b)(3)  Fees 

Section  205.9(b)(3)  provides  that 
financial  institutions  must  disclose  the 
amount  of  any  fees  other  than  a  finance 
charge  imposed  under  Regulation  Z,  12 
CFR  226.7(0  that  were  assessed  against 
the  account  during  the  statement  period 
for  EFTs.  The  reference  to  finance 
charges  would  be  deleted  from  the 
regulation  and  moved  to  comment 
(b)(3)-3 

Section  205.10 — Preauthohzed 
Transfers 


New 

Old 

(a)(i)-i  

Q10-5.Q10-6. 

(a)(l)-2 

01 0-1 

(a)(iH3 

01 0-7. 

(a)(iM  

O10-8.  010-9,  Nevy  (reverses 

part  o<Q  10-7). 

(a)(l>-5 

Q1O-10. 

(a)(i>-6 

010-12. 

(a)(l>-7 

Q10-11. 

(bhi  

Q10-17.    New    (example    of 

preexisting  aulhonzation). 

(b>-2  

Q10-18. 

(bh3  

O10-18.6. 

(bM  

O10-18.5. 

(b)-6 

New  (simitef)y  authorizetl) 

(C)-1    

Q10-19. 

(c)-2  

010-19.5. 

(d)(l)-i 

Q10-21. 

(d)(2)-i 

new  (range). 

(e)(lH  

03-7.  Q3-7.5. 

(e)(l)-2 

New     (repayment     oi     over- 

drarts). 

(e)(2M  

03-6. 

Comments  Deleted 

QlO-2;  Notice  of  credit — when  receipt 

guaranteed 
QlO-3:  Notice  provided  by  payor 
QlO-4;  Notice  provided  by  payor — form 


QlO-13:  Preauthorized  credits — 

availability  of  funds 
QlO-14:  Preauthorized  credits — posting 

schedule 
QlO-15:  Preauthorized  credits — funds 

received  prior  to  agreed  crediting  date 
QlO-16:  Preauthorized  debits — 

preexisting  authorizations 
QlO-20:  Ten-day  notice  of  varying 

debits — preexisting  authorizations 
Q3-5:  Compulsory  use — preauthorized 

loan  payments 

Section  205.10  sets  forth  the 
substantive  and  disclosure  requirements 
for  authorizing  preauthorized  transfers 
to  and  from  a  consumer's  account.  The 
Board  has  proposed  to  expand  this 
section  to  include  guidance  on  the 
prohibitions  against  compulsory  use, 
and  corresponding  commentary  has 
been  added.  The  section  contains 
several  new  interpretations,  as 
discussed  below. 

(a)  Preauthorized  Transfers  to 
Consumer's  Account 

Regulation  E  currently  requires 
financial  institutions  that  receive 
preauthorized  transfers  to  credit  the 
funds  to  the  consumers  account  as  of 
the  day  the  funds  are  received.  The 
regulatory  proposal  would  delete  this 
requirement  as  obsolete.  Accordingly. 
Ql 0-13.10-14,  and  QlO-15  also  have 
been  deleted. 

(a)(1)  Notice  by  Financial  Institution 

Section  906(b)  of  the  EFTA  and 
current  §  205.10(a)(1)  of  the  regulation 
provide  that  when  a  payor  credits  a 
consimier's  account  by  preauthorizeti 
EFT  at  least  once  every  60  days,  the 
account-holding  institution  must 
inform  the  consumer  either  that  the 
transfer  has  or  has  not  occurred  or 
provide  a  phone  number  for  the 
consumer  to  use  to  verify  the  transfer. 
QlO-7  provides  that  the  absence  of  a 
deposit  entry  on  a  periodic  statement 
can  serve  as  notice  that  a  preauthorized 
transfer  has  not  occurred.  Proposed 
comment  (a)(1)— 4  reverses  the  current 
position  and  states  that  the  absence  of 
a  deposit  entry  is  not  negative  notice. 
The  Board  beheves  the  requirement  is 
an  affirmative  duty  to  provide  notice 
either  positively  or  negatively. 

(b)  Written  Authorization  for 
Preauthorized  Transfers  From 
Consumer's  Account 

Proposed  comment  (b)-l  incorporates 
QlO-17,  which  provides  that  a  financial 
institution  or  designated  payee  does  not 
need  to  obtain  new  authorizations 
before  shifting  from  a  paper-based  to  an 
electronic  debiting  system.  The 
proposed  comment  also  provides  that  a 
successor  payee  or  institution  may  rely 


on  a  preexisting  authorization  to  debit 
payments  from  the  consumer's  account, 
for  example  when  an  institution 
purchases  the  mortgage  servicing  rights 
from  a  party  that  previously  obtained 
the  consumer's  authorization.  The 
Board  solicits  comment  on  other 
instances  in  which  a  new  authorization 
m^  not  be  necessary. 

"The  requirement  in  current 
§  205.10(b)  that  preauthorized  EFTs 
from  a  consumer's  account  be 
authorized  by  the  consumer  only  in 
writing  has  been  revised.  The 
requirement  for  the  authorization  to  be 
a  signed  writing  has  been  expanded  to 
include  authorizations  which  are 
"similarly  authenticated"  by  the 
consumer.  This  enhancement  addresses 
developments  in  electronic  services, 
such  as  home  banking.  Proposed 
comment  (b)-5  provides  an  e.xample  of 
a  consumer's  authorization  that  is 
"similarly  authenticated."  The  comment 
provides  that  for  a  home  banking  system 
to  satisfy  the  requirement,  there  must  be 
some  means  to  identify  the  consumer 
(such  as  a  security  code),  and  the 
consumer  must  have  the  ability  to 
obtain  a  printed  copy  of  the 
authorization  (either  from  the 
consumer's  printer  or  from  the  payee). 
The  Board  solicits  comment  on  whether 
additional  safeguards  are  necessary  to 
protect  consumers  in  this  situation.  For 
example,  should  the  commentary 
require  that  the  authorization  remain  in 
the  institution's  computer  memory  and 
be  available  to  the  consumer  through 
the  home  banking  device  until  it  is 
modified  or  terminated?  Should  the 
commentary  explicitly  require  that  the 
authorization  may  only  be  provided  by 
the  consumer  (by  using  a  personal 
idenbfication  code)  and  not  by  a  payee 
on  the  consumer's  behalf?  How  would 
this  change  affect  the  stop  payment 
rules  under  §  205.10(c)''  The  Board 
solicits  comment  on  these  and  other 
issues  related  to  the  requirements  of  a 
wTitten  authorization  under  this  section. 

The  Board  solicits  comment  on  two 
issues  that  have  not  been  discussed 
previously  in  the  commentan,'.  The 
Board  has  received  inquiries  about 
telephone-initiated  transfers  when  the 
consumer  provides  an  account  number 
to  the  caller  and  authorizes  a  draft  or  an 
ACH  debit  to  be  submitted  against  the 
consumer's  account.  The  Board  believes 
such  transfers  are  EFTs  since  they  are 
initiated  by  telephone  and  authorize  the 
debiting  of  the  consumers  account.  The 
transfers  are  not  "preauthorized 
transfers."  however,  and  the  rules 
regarding  written  authorization  by  the 
consumer  thus  are  not  applicable.  The 
Board  solicits  comment  on  whether  this 
type  of  transfer  poses  sufficient 
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consumer  risk  as  to  warrant  special 
provision  in  the  regulation  or 
commentary- 

The  Boarcl  has  also  received  questions 
on  what  are  appropriate  means  for 
obtaining  a  consumer's  authorization  for 
preauthorized  transfers.  For  example, 
the  Board  has  been  asked  whether 
sending  the  consumer  a  check  which 
incorporates  in  the  endorsement  an 
authorization  for  the  financial 
institution  to  automatically  debit  the 
consumer's  account  on  a  monthly  basis 
is  a  legitimate  method  for  obtaining  the 
consumer's  authorization.  The  Board 
solicits  comment  on  whether  the 
commentary  or  regulation  should 
address  such  format  issues. 

(d)  Notice  of  Transfers  Varying  in 
Amount 

(d)(2)  Range 

Proposed  comment  (d)(2)-l  provides 
guidance  on  what  is  an  acceptable  range 
for  purposes  of  this  section.  The 
comment  provides  that  an  acceptable 
range  is  one  that  could  plausibly  be 
anticipated  by  the  consumer  For 
example,  if  the  consumer's  monthly 
pa\Tnent  is  approximately  S50, 
providing  a  range  between  zero  and 
$10,000  does  not  seem  reasonable.  The 
Board  solicits  comment  on  how 
financial  institutions  currently 
determine  such  a  range,  as  well  as 
reaction  to  the  proposed  analysis. 

(e)  Compulsory  Use 

(e)(1)  Credit 

The  regulatory  proposal  incorporates 
the  statutory  restrictions  against 
compulsory  use  of  EFTs  as  a  condition 
of  credit,  emplovment,  or  receipt  of 
government  benefits  into  §  205.10(e). 
The  questions  pertaining  to  compulsory 
use  in  the  current  commentary'  (under 
§  205.3)  have,  for  the  most  part,  been 
incorporated  into  the  commentary 
proposal.  The  regulatory  proposal  also 
incorporates  the  substance  of  footnote 
la  to  §  205.3  into  proposed 
§  205.10(e)(1),  which  provides  that  a 
financial  institution  may  require  the 
automatic  repayment  of  credit  that  is 
extended  under  an  overdraft  credit  plan 
or  that  is  exiended  to  maintain  a 
specified  minimum  balance  in  the 
consumer's  arrount.  The  commentary 
proposal  includes  a  new  comment 
(e)(l}-2  which  allows  an  institution  to 
use  the  exception  even  if  the  overdraft 
extension  is  charged  to  an  open-end 
account  that  may  be  accessed  by  the 
consumer  in  ways  other  than  by 
overdrafts.  For  example,  in  addition  to 
overdraft  protection,  a  consumer  may  be 
able  to  obtain  cash  advances  directly 
from  the  credit  line  without  going 


through  a  checking  account.  The  Board 
believes  that  the  exemption  applies  to 
such  plans  and  that  it  is  not  practicable 
to  distinguish  between  extensions  of 
credit  triggered  under  such  plans 
because  of  the  overdraft  mechanism 
versus  those  advanced  to  the  consumer 
bv  some  other  means. 


Section  205.1 1— Procedures  for 

Resolving  Errors 

New 

Old 

(a)-i  

09-26. 

(a)-2  

01 1-2. 

(a)-3  

011-3. 

(aM  

011-4. 

(b)(i)-i 

01 1-8.  new  (example  added). 

(b)(i)-2 

New  (required  submission  of 

an  affidav(t). 

(b)(i)-3 

011-6. 

(b)(iM 

011-6. 

(b)(1)-5 

011-7. 

(b)(l)-5 

New  (footnote   iO  to  current 

§205.1  i(bHl)(i)). 

(b)(2)-1  

011-9,  new  (provisional  cred- 

iting). 

(c)-i   

New    (provide    notices   either 

orally  or  in  writing). 

(c>-2  

011-10. 

(c)-3  

New  (strengthens  01 1-31). 

(CM  

New  (current  §205.1 1(d)(3)). 

(c)-5  

011-20,  new  (footnote  12  to 

current  §205.1 1(e)(2)). 

(c)-6  

New   (current  §205.l1(e)(l)). 

011-19. 

(c)-7  

New  cun-ent  §  205. 1 1  (d)(1 ). 

(c)(2)(i)-1  

New  (current  §205.1 1(c)(3)). 

(c)(3>-1  

011-11.5. 

(c)(4>-1  

011-13. 

(c)(4>-2 

011-14. 

(c)(4)-3 

011-16. 

(c)<4M  

New   (footr>ote   11   to  current 

§205.1 1(d)(1)). 

(d)-l  

011-17. 

(d)(iH  

011-25. 

(d)(2)-1  

011-23. 

(d)(2)-1  

011-24. 

(e)-1  

011-30. 

Comments  Deleted 

Ql  1-1 :  Transfers — initiated  by 

institution 
Qll-11:  Efeadlines  for  investigation  of 

error 
Qll-12;  Request  for  documentation — 

facsimile  or  photocopy 
Qll-15:  Scope  of  investigation — 

preauthorized  credits 
Qll-18:  Crediting  of  interest 
Qll-21:  Written  explanation — timing 
Qll-22:  Debiting  of  recredited  funds — 

items  to  be  honored 
Ql  1-26:  Documents  relied  on — privacy 

issue 
Qll-27:  Documents  relied  on — no 

information  on  relevant  tapes 
Qll-28:  Withdrawal  of  error  notice 
Qll-29:  Withdrawal  of  errornotice 

Comments  Moved 

Qll-32,  Qll-33  (see  proposed 
commentary  to  §  205.12) 


Section  205.11  sets  forth  the 
regulation's  procedures  for  error 
resolution.  The  regulatory  proposal 
reformatted  the  section  to  facilitate 
comphance  and  the  commentary 
provisions  have  accordingly  been 
assigned.  The  proposed  commentary 
contains  several  new  comments,  most  of 
which  have  been  removed  from  the 
regulation. 

(b)  Notice  of  Error  From  Consumer 
fb)(l)  Timing;  Contents 

Section  908  of  the  EFTA  and  §  205.11 
of  the  regulation  require  institutions  to 
investigate  and  make  a  final 
determination  as  to  a  consumer's 
allegation  of  an  error  within  either  10 
business  days  or  45  calendar  days. 
Financial  institutions  have  asked 
whether  they  can  delay  initiating  or 
completing  an  investigation  pending 
receipt  of  an  affidavit  related  to  the 
alleged  error.  Proposed  comment  fb)(l)- 
2  prohibits  institutions  from  delaying 
their  investigation  until  a  consumer  has 
produced  the  affidavit.  The  Board 
believes  that  permitting  delay  would 
allow  institutions  to  circumvent  the 
investigation  procedures  currently 
mandated  by  the  act  and  regulation. 

Footnote  10  to  current 
§  205.11(b)(l)(i),  which  permits  a 
financial  institution  to  prescnbe 
procedures  for  giving  notice  of  an  error, 
would  be  deleted  from  the  regulation 
and  the  substance  moved  to  comment 
(b)(l)-«. 

(b)(2)  Written  Confirmation 

Qll-9  provides  that  a  financial 
institution  does  not  have  to  have  referral 
procedures  for  forwarding  a  WTitten 
confirmation  of  error  that  is  sent  to  the 
wrong  address.  Proposed  comment 
(b)(2>-l  further  provides  that 
institutions  operating  under  the  45- 
calendar-day  rule  need  not 
provisionally  credit  the  consumer's 
account  when  the  written  confirmation 
is  delayed  beyond  10  business  days 
because  it  was  sent  to  the  wrong 
address. 

(c)  Time  Limits  and  Extent  of 
Investigation 

As  noted  in  §  205.4,  most  disclosures 
required  by  Regulation  E  must  be  in 
writing  and  in  a  form  the  consumer  may 
keep.  Proposed  comment  {c)-l  provides 
that  financial  institutions  may  give  the 
notices  required  by  §  205 . 1 1  either 
orally  or  in  writing,  unless  otherwise 
indicated  in  the  section.  This  exception 
would  not  apply  to  a  consumer's  request 
for  documentation  pursuant  to  proposed 
§  205.1  l(a)(l)(vii). 

Qll-31  articulates  the  Board's 
concern  that  charging  consumers  for  the 
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financial  institution's  compliance  with 
the  regulation's  error  resolution 
procedures  might  have  a  chilling  effect 
on  the  good  faith  assertion  of  errors.  The 
Board  believes  that  as  the  EFT  A 
specifically  grants  the  consumer  error- 
resolution  rights,  institutions  must 
avoid  any  deterrent  to  exercising  such 
rights.  To  clarify  its  position,  the  Board 
proposes  to  add  comment  (c)-3  to 
explicitly  prohibit  institutions  from 
charging  consumers  for  error  resolution. 
The  Board  solicits  comment  on  the 
impact  of  such  a  prohibition  on 
institutions  and  consumers. 

Current  §205. 11(d)(3)  provides  that  a 
financial  institution  may  correct  an 
error  in  the  amount  or  manner  alleged 
by  the  consumer  without  complying 
UTth  the  investigation  requirements  of 
this  section  if  it  complies  with  all  other 
requirements  of  §205.11.  The  provision 
would  be  deleted  from  the  regulation 
and  mos'ed  to  comment  (c)-4. 

FooUiote  12  to  current  §  205.11{eM2) 
allows  financial  institutions  to  provide 
the  notice  of  correction  on  the  periodic 
statement  that  is  mailed  or  delivered 
within  the  lime  limits  specified  in  the 
section.  The  footnote  would  be  deleted 
from  the  regulation  and  moved  to 
comment  (c)-5. 

Current  §  205.11(e)(1)  provides  that  if 
a  financial  institution  determines  an 
error  occurred,  it  must  correct  the  error 
including,  where  applicable,  the 
crediting  of  interest  and  the  refunding  of 
any  fees  or  charges  imposed.  This 
language  would  be  deleted  from  the 
regulation  and  combined  with  the 
substance  of  Ql  1-19  in  comment  (c)-6. 
The  comment  would  also  clarify  that  the 
requirement  only  applies  to  fees 
imposed  by  the  institution  versus  those 
imposed  by  third  parties. 

Paragraph  (c)(2){i) 

Current  §205. 11  (c)(3)  provides 
examples  of  when  a  financial  institution 
must  comply  w:th  all  requirements  of 
§205.11  except  the  provisional  crediting 
requirements.  While  the  examples  have 
been  retained  in  the  regulatory  proposal, 
the  language  requinng  compliance  with 
other  requirements  of  the  section  would 
be  deleted  and  moved  to  comment 
(c)(2)(i)-l 

{c)(4)  Investigation 

Footnote  11  to  current  §  205.11(d)(1) 
provides  examples  of  what  does  and 
does  not  constitute  an  agreement  for 
purposes  of  this  section.  The 
explanatory  language  would  be  deleted 
from  the  regulation  and  moved  to 
comment  (c)l4)— 4 


Section  205.12 — Relation  to  Other  Laws 


New 

Old 

(a)-1  

06-9,  Q6-10,   06-11.  011- 

32.011-33 

(a)-2  

05-9.  06-10. 

(b)-l  

Q12-1,  new  (compliance  with- 

out Board  detemwiatKXi). 

(bh2  

New    (current    preemption    of 

Michigan  law). 

The  regulatory  proposal  has 
consolidated  the  references  to  the  Truth 
in  Lending  Act  and  Regulation  Z  in 
§  205.12.  The  section  would  also 
contain  the  rules  the  Board  applies  in 
determining  the  preemption  of 
inconsistent  state  laws  or  in  granting  a 
state  exemption.  The  commentary 
provisions  have  been  consoUdated  in 
this  section  as  well. 

(b)  Preemption  of  Inconsistent  State 
Laws 

Proposed  comment  (b)-l  incorporates 
Q12-1.  which  provides  that  state  law 
may  be  preempted  even  if  the  Board  has 
not  issued  a  determination.  The 
comment  also  notes  that  financial 
institutions  are  not  protected  from 
liabihty  for  failing  to  comply  with  state 
law  in  the  absence  of  a  preemption 
determination  by  the  Board. 

Proposed  comment  fb)-2  incorporates 
into  the  commentary  an  official  staff 
interpretation  preempting  certain 
provisions  of  Michigan's  EFT  statute. 
Future  preemption  determinations 
would  also  be  included  in  the 
commentary. 

Section  205.13 — Administrative 
Enforcement;  Record  Retention 


New 

Old 

(b)-1  

013-2. 

Comments  Moved 

Q13-1  (see  proposed  commentaiy  to 
apf)endix  A) 

Current  §  205.13  contains  information 
about  administrative  enforcement, 
issuance  of  staff  interpretations  and 
record  retention.  The  regulatory 
proposal  moved  much  of  the  detail 
pertaining  to  these  topics  to  the 
appendices.  With  one  exception,  no 
substantive  change  was  intended.  As 
noted  above,  the  information  describing 
issuance  of  staff  interpretations  would 
be  deleted  from  the  regulation, 
including  any  reference  to  unofficial 
staff  interpretations  (which  the  Board  no 
longer  issues  in  writing).  Information 
about  procedures  for  the  official 
commentary  is  set  forth  in  a  new 
appendix  C. 


Section  205.14 — Electronic  Fund 
Transfer  Service  Provider  Not  Holding 
Consumer's  Account 


New 

Otd 

(ahl  

(a)-2  

{b)-l  

(b)(l)-l  

(b)(2)-1  

(c)(i)-l  

014-1.014-2. 

014-3. 

New  (tomierly  §  205.14(a)(1). 

014-4. 

014-6. 

014-7. 

Comment  Deleted 

Q14-5:  Periodic  statement — issuance  of 
card 

Section  205.14  details  the 
requirements  for  financial  institutions 
that  issue  access  devices  and  provide 
EFT  services  to  consumers  even  though 
the  consumers'  accounts  are  held  by  a 
second  institution. 

(b)  Compliance  by  Electronic  Fund 
Transfer  Service  Provider 

Current  §  205.14(a)(1)  provides  that 
the  service-providing  institution  shall 
reimburse  the  consumer  for 
unauthorized  EFTs  in  excess  of  the 
limits  set  by  §  205.6.  This  provision 
would  be  deleted  from  the  regulation 
and  moved  to  comment  (b)-l. 

Section  205.15 — Electronic  Fund 
Transfer  of  Government  Benefits 

Proposed  comments  interpreting  the 
requirements  of  this  section  will  be 
published  at  a  later  date 

Appendix  A — Model  Disclosure  Clauses 
and  Forms 


Old 

New 

013-1  

Appendix  A-1 

Text  of  Proposed  Revisions 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  205  as  follows: 

PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1.  The  authority  citation  for  part  20' 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C  1693. 

2.  In  part  205,  Supplement  I  would  be 
revised  to  read  as  follows: 

Supplement  I  to  Part  205— Official  Staff 
Interpretations 

Section  205.2 — Definitions 

la)  Access  device 

1.  Examples.  The  term  access  device 
includes  debit  cards,  personal  identification 
numbers  (PINs),  telephone  transfer  and 
telephone  bill  p>ayinent  codes,  and  other 
means  that  may  be  used  by  a  consumer  to 
initiate  an  electronic  fund  transfer  to  or  from 
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a  consumer  account.  The  term  does  not 
include  magnetic  tapes  or  other  devices  used 
internally  by  a  financial  institution  to  initiate 
electronic  transfers. 

(bjll)  Account 

1.  Consumer  asset  accounts.  The  term 
consumer  asset  account  includes: 

•  Club  accounts,  such  as  Christmas  or 
vacation  clubs.  In  many  cases,  however, 
these  accounts  are  exempt  from  the 
regulation  under  §  205.3(c)(5)  because  all 
electronic  transfers  to  or  from  the  account 
have  been  preauthorized  by  the  consumer 
and  involve  another  account  of  the  consumer 
at  the  same  institution. 

•  A  retail  repurchase  agreement  (repo) 
which  is  a  loan  made  to  a  fmancial 
institution  by  a  consumer  that  is 
collateralized  by  government  or  government- 
insured  securities. 

The  term  "consumer  asset  account"  does 
not  include: 

•  Profit-sharing  and  p>ension  accounts 
established  under  a  trust  agreement,  which 
are  exempt  under  §  205.2(b)(2). 

•  Escrow  accounts,  such  as  those 
established  to  ensure  payment  of  items  such 
as  real  estate  taxes,  insurance  premiums,  or 
completion  of  repairs  or  improvements. 

•  Accounts  for  accumulating  funds  to 
purchase  U.S.  savings  bonds. 

Paragraph  (b)(2} 

1.  Bona  fide  trust  agreements.  The  term 
bona  fide  trust  agreement  is  not  defined  by 
the  act  or  regulation.  Therefore,  financial 
institutions  must  look  to  state  or  other 
applicable  law  for  interpretation. 

2.  Custodial  agreements.  An  account  held 
under  a  custodial  agreement  that  qualifies  as 
a  trust  under  the  Internal  Revenue  Code, 
such  as  an  individual  retirement  account,  is 
considered  to  be  held  under  a  trust 
agreement  for  purposes  of  this  part. 

Id)  Business  Day 

1.  Duration.  A  business  day  includes  the 
entire  24-hour  period  ending  at  midnight  and 
notice  is  effective  even  if  given  outside 
normal  business  hours.  The  regulation  does 
not  require,  however,  that  telephone  lines  be 
available  on  a  24-hour  basis. 

If)  Electronic  Terminal 

1.  Point-of-sale  IPOS)  payments  initiated 
by  telephone.  Because  the  term  electronic 
terminal  excludes  a  telephone  operated  by  a 
consumer,  a  financial  institution  need  not 
provide  a  terminal  receipt  when: 

•  A  consumer  uses  a  debit  card  at  a  public 
telephone  to  pay  for  the  call. 

•  A  consumer  initiates  a  transfer  by  the 
equivalent  to  a  telephone,  such  as  by  home 
banking  equipment  or  s  facsimile  machine. 

2.  POS  terminals.  A  POS  terminal  that 
captures  data  electronically,  for  debiting  or 
crediting  to  a  consumer's  asset  account,  is  an 
electronic  terminal  for  purposes  of 
Regulation  E  if  a  debit  card  is  used  to  initiate 
the  transaction. 

3.  Teller-operated  terminals.  A  terminal  or 
other  computer  equipment  operated  by  an 
employee  of  a  financial  institution  is  not  an 
electronic  terminal  for  purpmses  of  the 
regulation.  However,  transfers  initiated  at 
such  terminals  by  means  of  the  consumer's 


access  device  (using  the  consumer's  personal 
identification  number,  for  example)  are 
electronic  fund  transfers  and  are  subject  to 
other  requirements  of  the  regulation.  If  the 
access  device  is  used  only  for  identification 
purposes  or  for  determining  the  account 
balance,  the  transfers  are  not  electronic  fund 
transfers  for  purposes  of  the  regulation. 

tk)  Unauthorized  Electronic  Fund  Transfer 

1.  Transfer  by  institution's  employee.  A 
consumer  has  no  liability  for  enx>neous  or 
fraudulent  transfers  initiated  by  an  employee 
of  a  financial  institution. 

2.  Authority.  If  a  consumer  furnishes  the 
access  device  and  grants  authority  to  make 
transfers  to  a  person  (such  as  a  family 
member  or  co-worker)  who  exceeds  the 
authority  given,  the  consumer  is  fully  liable 
for  the  transfers  unless  the  consumer  has 
notified  the  financial  institution  that 
transfers  by  that  person  are  no  longer 
authorized. 

3.  Access  device  obtained  through  robbery, 
fraud.  An  unauthorized  electronic  fund 
transfer  includes  a  transfer  initiated  by  a 
person  who  obtained  the  access  device  from 
the  consumer  through  fraud  or  robbery. 

4.  Forced  initiation.  An  electronic  fijnd 
transfer  at  an  automated  teller  machine 
(ATM)  is  an  unauthorized  transfer  if  the 
consumer  is  induced  by  force  to  initiate  the 
transfer. 

Section  205.3 — Coverage 

laj  General 

1.  Accounts  covered.  The  requirements  of 
the  regulation  apply  only  to  accounts  for 
which  an  agreement  for  electronic  fund 
transfer  services  to  or  from  the  account  has 
been  entered  into  between: 

•  The  consumer  and  the  financial 
institution  (including  accounts  for  which  an 
access  device  has  been  issued  to  the 
consumer,  for  example); 

•  The  consumer  and  a  third  party  (for 
preauthorized  debits  or  credits,  for  example), 
when  the  account-holding  institution  has 
received  notice  of  the  agreement  and  the 
fund  transfers  have  begun. 

The  fact  that  membership  in  an  automated 
clearing  house  requires  a  participating 
financial  institution  to  accept  electronic  fund 
transfers  to  accounts  at  the  institution  does 
not  make  every  account  of  that  institution 
subject  to  the  regulation. 

2.  Foreign  applicability.  Regulation  E 
applies  to  all  persons  (including  branches 
and  other  offices  of  foreign  banks  located  in 
the  United  States)  that  offer  electronic  fund 
transfer  services  to  residents  of  any  state 
(including  resident  aliens).  It  covers  any 
account  located  in  the  United  States  through 
which  electronic  fund  transfer  services  are 
offered  to  a  U.S.  resident.  This  is  the  case 
whether  or  not  a  particular  transfer  takes 
place  in  the  United  States  and  whether  or  not 
the  financial  institution  is  chartered  or  based 
in  the  United  StatM  or  a  foreign  country.  The 
regulation  does  not  apply  to  a  foreign  branch 
of  a  U.S.  bank  unless  the  electronic  fund 
transfer  services  are  offered  in  connection 
with  an  account  held  by  the  consumer  in  a 
state  as  defined  in  §  205. (j). 


(b)  Electronic  Fund  Transfer 

1.  Fund  transfers  covered.  The  term 
electronic  fund  transfer  includes: 

•  A  deposit  made  at  an  ATM  or  other 
electronic  terminal  (including  a  deposit  in 
cash  or  by  check)  provided  a  specific 
agreement  exists  between  the  financial 
institution  and  the  consumer  for  electronic 
fund  transfers  to  or  from  the  account  to 
which  the  deposit  is  made. 

•  Any  transfer  sent  via  an  automated 
clearing  house.  For  example,  social  security 
benefits  under  the  U.S.  Treasury's  direct- 
deposit  program  are  covered,  even  if  the 
listing  of  payees  and  payment  amounts 
reaches  the  account-holding  institution  by 
means  of  a  computer  printout  from  a 
correspondent  bank. 

•  A  preauthorized  transfer  credited  or 
debited  to  an  account  in  accordance  with 
instructions  contained  on  magnetic  tape, 
even  if  the  financial  institution  holding  the 
account  sends  or  receives  a  comjxwife  check. 

•  A  transfer  resulting  from  a  debit-card 
transaction,  even  if  no  electronic  terminal  is 
involved  at  the  time  of  the  transaction,  if  the 
consumer's  asset  account  is  subsequently 
debited  for  the  amount  of  the  transfer 

2.  Fund  transfers  not  covered.  The  term 
electronic  fund  transfer  does  not  include: 

•  A  payment  that  does  not  debit  or  credit 
a  consumer  asset  account,  such  as  pwyroll 
allotments  to  a  creditor  to  repay  a  credit 
extension  that  are  deducted  from  salary 
payments  and  not  from  consumer  accounts, 
or  any  pajTnent  made  in  currency  by  a 
consumer  to  another  person  at  an  electronic 
terminal. 

•  A  preauthorized  check  drawn  by  the 
financial  institution  on  the  consumer's 
account  (such  as  an  interest  or  other 
recurring  payment  to  the  consumer  or 
another  party),  even  if  the  check  is  computer- 
generated. 

(cj  Exclusions  From  Coverage 

Ic)l2)  Check  Guarantee  or  Authorization 
Services 

1.  Memo  posting.  Under  a  check  guarantee 
or  check  authorization  service,  debiting  of 
the  consumer's  account  occurs  when  the 
check  or  draft  is  presented  for  fjayment. 
These  services  are  exempt  from  coverage, 
even  when  a  temporary  hold  on  the  account 
is  memo-posted  electronically  at  the  time  of 
authorization. 

Ic)(3)  Wire  Transfers 

1.  Fedwire  and  ACH.  If  a  financial 
institution  makes  a  fund  transfer  via  an 
automated  clearing  house  (ACH)  after 
receiving  funds  via  Fedwire  or  a  similar 
network,  the  transfer  by  the  ACH  is  covered 
by  the  regulation  even  though  the  Fedwire  or 
network  transfer  is  exempt. 

2.  Article  4A.  Financial  institutions  that 
offer  telephone-initiated  Fedwire  f«>TneDts 
are  subject  to  the  requirements  of  the  VCC 
section  4A-202.  which  encourages  that 
Fedwire  pa\Tnent  orders  be  verified  pursuant 
to  a  security  procedure  established  by 
agreement  between  the  consumer  and  the 
receiving  bank.  These  transfers  are  not 
subject  to  Regulation  E  and  the  agreement  is 
not  considered  a  telephone  plan  if  the  service 
is  offered  separately  and  apart  from  any 
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telephone  bill-pa\inent  or  olhtir  prearranged 
plan  nomially  subject  to  Regulation  E. 

3.  Similar  fund  transft^r  systems.  Examples 
of  fund  transfer  systems  similar  to  Fedwire 
include  the  Clearing  House  Interbank 
Pav-ments  System  (CHIPS).  Society  for 
Worldwide  Interbank  Financial 
Telecommunication  (SWIFT),  and  Telex. 

Ic)l4l  Securities  and  Commodities  Transfers 

1  Coverage  The  securities  exemption 
applies  to  securities  and  commodities  that 
may  be  sold  by  a  registered  broker-dealer  or 
futures  commission  merchant,  even  when  the 
security  or  commodity  itself  is  not  regulated 
bv  the  Securities  and  Exchange  Commission 
or  the  Commodity  Futures  Trading 
rx)mmiss!on 

2  Examples  of  exempt  and  nonexempt 
transfers.  The  exemption  applies  to  a  transfer 
involving: 

•  A  transfer  initialed  by  a  telephone  order 
ID  a  stockbroker  to  buy  or  sell  securities  or 
to  exercise  a  margin  call. 

The  exemption  does  not  apply  to  a  transfer 
involving: 

•  A  debit  card  that  accesses  a  money 
market  mutual  fund  and  that  the  consumer 
uses  for  purchasing  goods  or  ser\ices  or 
obtaining  cash. 

•  A  payment  of  interest  or  dividends  into 
the  consumer's  account,  for  example,  from  a 
brokerage  firm  or  from  a  Federal  Reserx'e 
Bank  (for  government  securities). 

IdlSI  Automatic  Transfers  by  Account 
Holding  Institution 

1  Automatic  transfers  exempted.  The 
exemption  applies  to: 

•  Electronic  debits  or  credits  to  consumer 
accounts  for  check  charges,  stop-payment 
charges,  NSF  charges,  overdraft  charges, 
provisional  cjedits.  error  adjustmicnts.  and 
similar  items  that  are  initialed  automatically 
on  the  occurrence  of  certain  events. 

•  Debits  to  consumer  accounts  for  group 
insurance  available  only  through  the 
financial  institution  and  payable  only  by 
means  of  an  aggregate  payment  from  the 
institution  to  the  insurer. 

•  Electronic  fund  transfers  between  a  thrift 
institution  and  its  paired  commercial  bank  in 
the  state  of  Rhode  Island,  which  are  deemed 
under  state  law  to  be  intra-institutional. 

•  Automatic  transfers  between  a 
consumer's  accounts  within  the  same 
financial  institution,  even  if  the  account 
holders  on  the  two  accounts  are  not  identical. 

2.  Automatic  transfers  not  exempted 
Transfers  between  accounts  of  the  consumer 
at  afTiliated  institutions  (such  as  between  a 
bank  and  its  subsidiary  or  within  a  holding 
company)  are  not  intra-institutional  transfers, 
and  thus  do  not  qualify  for  the  exemption. 

(cl(6)  Telephone-Initiated  Transfers 

1.  Written  plan  or  agreement.  A  transfer 
that  the  consumer  initiates  by  telephone  is 
covered  only  if  the  transfer  is  made  under  a 
written  plan  or  agreement  between  the 
consumer  and  the  financial  institution 
making  the  transfer  The  following  do  not,  by 
themselves,  constitute  a  written  plan  or 
agreement: 

•  A  hold-harmless  agreement  on  a 
signature  card  that  protects  the  in.stitution  if 
the  consumer  requests  a  transfer 


•  A  legend  on  a  signature  card,  periodic 
statement,  or  passbook  that  limits  the  numl)«r 
of  telephone-initiated  transfers  the  consumer 
can  make  ftxim  a  savings  account  because  of 
Regulation  D  (12  CFR  part  204)  reserve 
requirements. 

•  An  agreement  permitting  the  consumer 
to  approve  by  telephone  the  rollover  of  funds 
at  the  maturity  of  an  instrument. 

2.  Examples  of  covered  transfers.  When  a 
written  plan  or  agreement  has  been  entered 
into,  a  transfer  initiated  by  a  telephone  call 
from  a  consumer  is  covered  even  though: 

•  An  employee  of  the  financial  institution 
completes  the  transfer  manually,  for 
example,  by  means  of  a  debit  memo  or 
dep>osit  slip. 

•  The  consumer  is  required  to  make  a 
separate  request  for  each  transfer. 

•  The  consumer  uses  the  plan 
infrequently. 

•  The  consumer  initiates  the  transfer  via  a 
facsimile  machine. 

Icl(7l  Small  Institutions 

1  Coverage.  This  exemption  is  limited  to 
preauthorized  transfers:  institutions  that  offer 
electronic  fund  transfer  services  other  than 
preauthorized  transfers  must  comply  with 
the  applicable  sections  of  the  regulation  as  to 
such  services.  The  preauthorized  transfers 
remain  subject,  however,  to  sections  913. 
915,  and  916  of  the  act  and  §  205.10(e)  and 
are  therefore  exempt  from  UCC  Article  4A 

Section  205.4 — General  Disclosure 
Requirements:  Jointly  Offered  Services 

(a)  Form  of  Disclosures 

1.  General.  Although  no  particular  rules 
govern  such  matters  as  type  size,  number  of 
pages,  or  the  relative  consplcuousness  of 
various  terms,  the  disclosures  must  be  in  a 
clear  and  readily  understandable  written 
form  that  the  consumer  may  retain.  Numbers 
or  codes  are  considered  readily 
understandable  if  explained  elsewhere  on  the 
disclosure. 

2.  Foreign  language  disclosures. 
Disclosures  may  be  made  in  languages  other 
than  English,  provided  they  are  available  in 
English  ufxjn  request. 

Section  205.5 — Issuance  of  Access  Devices 

1.  Coverage.  The  provisions  of  this  section 
limiit  the  circumstances  under  which  a 
financial  institution  may  issue  an  access 
device  to  a  consumer.  Making  an  additional 
account  accessible  through  an  existing  access 
device  is  equivalent  to  issuing  an  access 
device  and  is  subject  to  the  limitations  in  this 
section. 

(al  Solicited  Issuance 

Paragraph  laKD 

1.  Joint  account.  For  joint  accounts,  a 
financial  institution  may  issue  an  access 
device  to  each  account  holder  if  the 
requesting  holder  sfjecifically  authorizes  the 
issuance. 

Paragraph  la)(2) 

1.  One-for-one  rule.  In  issuing  a  renewal  or 
substitute  access  device,  a  financial 
institution  may  not  provide  additional 
devices.  For  example,  only  one  new  card  and 
PIN  may  replace  a  card  and  PIN  previously 


issued.  If  the  replacement  device  permits 
either  additional  or  fewer  types  of  electronic 
fund  transfer  services,  new  disclosures  or  a 
change-in-terms  notice  are  required. 

2.  Renewal  or  substitution  by  a  successor 
institution.  A  successor  institution  is  an 
entity  that  replaced  the  original  financial 
institution  (for  example,  through  a  corporate 
merger  or  acquisition)  or  that  has  acquired 
accounts  or  assumed  the  operation  of  an 
electronic  fund  transfer  system. 

(h)  Unsolicited  Issuance 

1  Compliance  A  financial  institution  may 
issue  an  unsolicited  access  device  (such  as  a 
combination  of  a  debit  card  and  PIN)  if  the 
institution's  ATM  system  has  been 
programmed  not  to  accept  the  access  device 
until  after  the  consumer  requests  and  the 
institution  validates  the  device.  Mert-ly 
instructing  a  consumer  not  to  use  an 
unsolicited  debit  card  and  PIN  until  after  the 
institution  has  satisfactorily  verified  the 
consumer's  identity  does  not  comply  with 
the  regulation. 

2.  PI\'S  A  financial  institution  may 
imjiose  no  liability  on  the  consumer  for 
unauthorized  transfers  involving  an 
unsolicited  access  device  until  the  device 
becomes  an  "accepted  access  device"  under 
the  regulation.  A  card-PIN  combination  can 
be  treated  as  an  accepted  access  device  once 
the  card  and  PIN  have  been  used  by  the 
consumer. 

3.  Functions  of  PIS.  If  an  Institution  issues 
a  personal  Identification  number  at  the 
consumer's  request,  the  issuance  may 
constitute  both  a  way  of  validating  the  debit 
card  and  the  means  to  identify  the  consumer 
(required  as  a  condition  of  imposing  liability 
for  unauthorized  transfers). 

4.  Verification  of  identity.  A  financial 
institution  may  use  other  means,  not  just 
those  listed  in  the  regulation,  to  verify  the 
consumer's  identity.  However,  if  an 
institution  fails  to  correctly  verify  the 
consumer's  identity,  even  if  reasonable 
means  were  used,  and  an  imp)Oster  succeeds 
in  having  the  device  validated,  the  consumer 
is  not  liable  for  any  unauthorized  transfers 
from  the  account. 

Section  205.6 — Liability  of  Consumer  for 
Unauthorized  Transfers 

la)  Conditions  for  Liability 

1.  Means  of  identification.  A  financial 
institution  may  use  various  means  for 
identifying  the  consumer  to  whom  the  access 
device  is  issued  including  but  not  limited  to: 

•  Electronic  or  mechanical  confirmation 
(such  as  a  PIN). 

•  Comparison  of  the  consumer's  signature, 
fingerprint,  or  photograph. 

2.  Multiple  users.  When  more  than  one 
access  device  is  issued  for  an  account,  the 
financial  institution  may,  but  need  not, 
provide  a  separate  means  to  identify  each 
user  of  the  account. 

(b)  Limitations  on  Amount  of  Liability 

1.  Application  of  liability  provisions.  There 
are  three  possible  tiers  of  consumer  liability 
for  unauthorized  electronic  fund  transfers 
depending  on  the  situation.  A  consumer  may 
be  liable  for  (1)  up  to  S50;  (2)  up  to  S500;  or 
(3)  an  unlimited  amount.  More  than  one  tier 
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may  apply  to  a  given  situation  because  each 
corresponds  to  a  difTerent  (sometimes 
overlapping)  time  period. 

2.  Consumer  negligence.  Negligence  by  the 
consumer  cannot  be  used  as  the  basis  for 
irapKjsing  greater  liability  than  is  permissible 
under  Regulation  E.  Thus,  consumer 
behavior  that  may  constitute  negligence 
under  state  law.  such  as  writing  the  PIN  on 
the  ATM  card  or  on  a  piece  of  paper  kept 
with  the  card,  does  not  affect  the  consumer's 
liability  for  unauthorized  transfers.  The 
extent  of  the  consumer's  liability  is 
determined  solely  by  the  consumer's 
promptness  in  reporting  the  loss  or  theft  of 
an  access  device.  Simil.irly,  no  agreement 
between  the  consumer  and  an  institution 
may  impose  greater  liability  on  the  consumer 
for  an  unauthorized  transfer  than  the  limits 
provided  in  Regulation  E. 

(bj(l)  Timely  Notice  Given 

1.  $50  limit  applies.  The  basic  liability 
limit  is  S50.  For  example,  the  consumer's 
card  is  lost  or  stolen  on  Monday  and  the 
consumer  learns  of  the  loss  or  theft  on 
Wednesday.  If  the  consumer  notifies  the 
financial  institution  within  two  business 
days  of  learning  of  the  loss  or  theft  (by 
midnight  Friday),  the  consumer's  liability  is 
limited  to  S50  or  the  amount  of  the 
unauthorized  transfers  that  occurred  before 
notification,  whichever  is  less. 

2.  Knowledge  of  loss  or  theft  of  access 
device.  The  fact  that  a  consumer  has  received 
a  periodic  statement  that  reflects 
unauthorized  transfers  may  be  a  factor  in 
determining  whether  the  consumer  had 
knowledge  of  the  loss  or  theft,  but  cannot  be 
deemed  to  represent  conclusive  evidence  that 
the  consumer  had  such  knowledge. 

ibH2)  Timely  Notice  Not  Given 

1.  $500  limit  applies.  The  second  tier  of 
liability  is  S500  For  example,  the  consumer's 
card  is  stolen  on  Monday  and  the  consumer 
learns  of  the  theft  that  same  day.  The 
consiuner  reports  the  theft  on  Friday.  The 
S500  limit  applies  because  the  consumer 
failed  to  notify  the  financial  institution 
within  two  business  days  of  learning  of  the 
theft  (which  would  have  been  by  midnight 
Wednesday).  How  much  the  consumer  is 
actually  liable  for,  however,  depends  on 
when  the  unauthorized  transfers  take  place. 
In  the  example  above,  assume  an 
unauthorized  transfer  for  $100  was  made  on 
Tuesday,  and  another  unauthorized  transfer 
for  S600  occurred  on  Thursday.  As  the 
consumer  is  liable  for  the  amount  of  the  loss 
that  occurred  within  the  first  two  business 
days  (but  no  more  than  S50),  plus  ihe  amount 
of  the  unauthorized  transfers  that  occurred 
after  the  first  two  business  days  and  before 
the  consumer  gives  notice,  the  consumer's 
total  liability  is  S500  (S50  of  the  SlOO  transfer 
plus  S450  of  the  S600  transfer  in  this 
example).  But  if  S600  was  taken  on  Tuesday 
and  SlOO  was  taken  on  Thursday,  the 
consumer's  maximum  liability  would  be 
Si  50. 

Ib)(3)  Periodic  Statement:  Timely  Notice  Not 
Given 

1.  Unlimited  liability  applies.  The  standard 
of  unlimited  liability  applies  if  unauthorized 
transfers  appear  on  a  periodic  statement,  and 


may  apply  in  conjunction  with  the  first  two 
tiers  of  liability.  If  a  fjeriodic  statement 
shows  an  unauthorized  transfer,  the 
consumer  must  notify  the  financial 
institution  within  60  calendar  days  after  the 
periodic  statement  was  sent;  otherwise,  the 
consumer  faces  unlimited  liability  for  all 
unauthorized  transfers  made  after  the  60-day 
period.  The  consumer's  liability  for 
unauthorized  transfers  before  the  statement  is 
sent  and  up  to  60  days  following  is 
determined  based  on  the  first  two  tiers  of 
liability;  up  to  S50  if  the  consumer  notifies 
the  financial  institution  within  two  business 
days  of  learning  of  the  loss  or  theft  of  the 
card  and  up  to  S500  if  the  consumer  notifies 
the  institution  after  two  business  days  of 
learning  of  the  loss  or  theft. 

2.  Transfers  not  involving  access  device. 
The  first  two  tiers  of  liability  do  not  apply 
to  unauthorized  transfers  from  a  consumer's 
account  that  were  made  without  an  access 
device.  If,  however,  the  consumer  fails  to 
report  such  unauthorized  transfers  within  60 
calendar  days  of  the  financial  institution's 
transmittal  of  the  periodic  statement,  the 
consumer  may  be  held  liable  for  any  transfers 
occurring  after  the  close  of  the  60  days  and 
before  notice  is  given  to  the  institution.  For 
example,  assume  a  consumer's  account  has 
been  electronically  debited  forS2(X)  without 
the  consumer's  authorization  and  by  means 
other  than  the  consumer's  access  device.  If 
the  consumer  notifies  the  institution  within 
60  days  of  transmittal  of  the  periodic 
statement  that  shows  the  unauthorized 
transfer,  the  consumer  has  no  liability.  If 
however,  in  addition  to  the  S200  transaction, 
the  consumer's  account  is  debited  without 
authorization  for  S400  on  the  61st  day  after 
transmittal  of  the  statement  and  the 
consumer  fails  to  notify  the  institution  of  the 
unauthorized  transfers  until  the  62nd  day, 
the  consumer  is  liable  for  the  full  S-JOO. 

ib)i-tl  Extension  of  Time  Limits 

1.  Extenuating  circumstances.  Examples  of 
circumstances  that  require  extension  of  the 
notification  periods  under  this  section 
include  the  consumer's  extended  travel  or 
hospitalization. 

(hll5)  Notice  to  Financial  Institution 

1.  Receipt  of  notice.  A  financial  institution 
is  considered  to  have  received  notice  for 
purposes  of  limiting  the  consumer's  liability 
if  notice  is  given  in  a  reasonable  manner, 
even  if  the  consumer  uses  an  address  or 
telephone  num.ber  other  than  the  one 
specified  by  the  institution. 

2.  Notice  by  third  party.  Notice  to  a 
financial  institution  by  a  person  acting  on  the 
consumer's  behalf  is  considered  valid  under 
this  section.  For  example,  if  a  consumer  is 
hospitalized  and  unable  to  report  the  loss  or 
theft  of  an  access  device,  notice  is  considered 
given  when  someone  acting  on  the 
consumer's  behalf  notifies  the  bank  of  the 
loss  or  theft. 

3.  Content  of  notice.  Notice  to  a  financial 
institution  is  considered  given  when  a 
consumer  takes  reasonable  stepis  to  provide 
the  institution  with  the  pertinent  account 
information.  E\en  when  the  consumer  is 
unable  to  provide  an  account  number  or  card 
number  in  reporting  a  lost  or  stolen  access 


device  or  an  unauthorized  transfer,  the  notice 
effectively  limits  the  consumer's  liability  if 
the  consumer  otherwise  identifies 
sufficiently  the  account  in  question.  For 
example,  the  consumer  may  identify  the 
account  by  the  name  on  the  account  and  the 
type  of  account  in  question. 

Section  205.7 — Initial  Disclosures 

(a)  Timing  of  Disclosures 

1.  Early  disclosures.  Disclosures  given 
earlier  than  the  regulation  requires  (for 
example,  when  the  consumer  opens  a 
checking  account)  need  not  be  repeated  when 
the  consumer  later  signs  up  for  an  electronic 
fund  transfer  service  if  the  electronic  fund 
transfer  agreement  is  between  the  consumer 
and  a  third  party  who  will  initiate 
preauthorized  transfers  to  or  from  the 
consumer's  account,  unless  the  terms  and 
conditions  required  to  be  disclosed  differ 
from  those  previously  given.  If.  on  the  other 
hand,  the  electronic  fund  transfer  agreement 
is  directly  between  the  consumer  and  the 
account-holding  institution,  the  disclosures 
must  be  given  in  close  proximity  to  the  event 
requiring  disclosure,  for  example,  signing  up 
for  a  service. 

2.  Lack  of  prenotification  of  direct  deposit 
In  some  instances,  before  direct  deposit  of 
government  payments  such  as  Social 
Security  takes  place,  the  consumer  and  the 
financial  institution  both  must  complete  a 
Form  1199A  (or  comparable  form  providing 
notice  to  the  institution)  and  the  institution 
can  make  disclosures  at  that  time.  If  an 
institution  has  not  received  advance  notice 
that  direct  dep>osits  are  to  be  made  to  a 
consumer's  account,  the  institution  must 
provide  the  required  disclosures  as  soon  as 
reasonably  possible  after  the  first  direct 
deposit  is  made,  unless  the  institution  has 
previously  given  disclosures. 

3.  Addition  of  new  accounts.  If  a  consumer 
opens  a  new  account  permitting  electronic 
fund  transfers  in  a  financial  institution  where 
the  consumer  already  maintains  an  account 
that  provides  for  electronic  fund  transfer 
services,  the  institution  need  only  disclose 
terms  and  conditions  that  differ  from  those 
previously  given. 

4.  Addition  of  new  electronic  fund  transfer 
services.  If  an  electronic  fund  transfer  service 
is  added  to  a  consumer's  account  and  Is 
subject  to  terms  and  conditions  different 
from  those  described  in  the  initial 
disclosures,  disclosures  pertaining  to  the 
additional  service  must  be  given.  The 
disclosures  must  be  provided  either  when  the 
consumer  contracts  for  the  new  service  or 
before  the  first  electronic  fund  transfer  is 
made  using  the  new  service. 

5.  Addition  of  service  in  interchange 
systems.  If  a  financial  Institution  joins  an 
interchange  or  shared  network  system 
(providing  access  to  terminals  operated  by 
other  institutions  in  the  system),  new 
disclosures  are  required  for  any  additional 
services  not  previously  available  to 
consumers  if  the  terms  and  conditions  for  the 
additional  services  differ  from  those 
previously  disclosed. 

6.  Disclosures  covering  all  electronic  fund 
transfer  services  offered.  An  institution  may 
provide  disclosures  covering  all  electronic 
fund  transfer  services  that  it  offers,  even  if 
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some  consumers  have  not  arranged  to  use  all 
services. 

(bl  Content  of  Disclosures 

(hut)  Liability  of  Consumer 

1  \'o  liability  imposed  by  financial 
institution.  If  a  financial  institution  chooses 
to  impose  zero  liability  for  unauthorized 
electronic  fund  transfers,  it  need  not  provide 
liability  disclosures.  If  the  institution  later 
decides  to  impose  liability,  however,  it  must 
first  provide  the  disclosures. 

2  Preautbohzed  transfers  If  the  only 
electronic  fund  transfers  from  an  account  are 
preauthorized  transfers,  an  institution  must 
disclose  that  liability  could  arise  if  the 
consu.mer  fails  to  repwrt  unauthorized 
transfers  reflected  on  a  periodic  statement  in 
order  to  imf>ose  liability  on  the  consumer 
The  institution  must  also  disclose  the 
telephone  number  and  address  for  reporting 
unauthorized  transfers. 

3.  Additional  information.  At  the 
institution's  option,  the  summary  of  the 
consumer's  liability  may  include  advice  on 
promptly  reporting  unauthorized  transfers  or 
the  loss  or  theft  of  the  access  device. 

Ib)l2l  Telephone  Number  and  Address 

1   Disclosure  of  telephone  numbers.  An 
institution  may  use  the  same  or  different 
telephone  numbers  in  the  disclosures  for  the 
purpose  of 

•  Reporting  the  loss  or  theft  of  an  access 
device  or  possible  unauthorized  transfers; 

•  Inquiring  about  the  receipt  of  a 
preauthorized  credit; 

•  Stopping  pa>Tnent  of  a  preauthorized 
dfbit;  and 

•  Giving  notice  of  an  error. 

The  telephone  number  need  not  be 
incorporated  into  the  text  of  the  disclosure; 
for  example,  the  institution  may  instead 
insert  a  reference  to  a  telephone  number  that 
is  readily  available  to  the  consumer,  such  as 
"Call  your  branch  office.  The  number  is 
shown  on  your  periodic  statement." 
However,  an  institution  must  provide  a 
specific  telephone  number  and  address  on  or 
with  the  disclosure  statement  for  reporting  a 
lost  or  stolen  access  device  or  a  possible 
unauthorized  transfer. 

Ibl(4)  Types  of  Transfers.  Limitations 

1.  Security  limitations.  Information  about 
li.Tiitations  on  the  frequency  and  dollar 
amount  of  transfers  generally  must  be 
disclosed  in  detail,  even  if  related  to  security 
aspects  of  the  system.  If  the  confidentiality  of 
certain  details  is  essential  to  the  security  of 
an  account  or  system,  however,  these  details 
may  be  withheld  (but  the  fact  that  limitations 
exist  must  still  be  disclosed)  For  example,  an 
institution  limits  cash  ATM  withdrawals  to 
SlOO  per  day.  The  institution  may  disclose 
that  certain  daily  withdrawal  limitations 
apply  and  need  not  disclose  that  the 
limitations  may  not  always  be  enforced  (such 
as  during  periods  when  its  ATMs  are  "off- 
line") 

2.  Restrictions  on  certain  deposit  accounts. 
A  limitation  on  account  activity  that  restricts 
the  consumer's  ability  to  make  electronic 
fund  transfers  must  be  disclosed  even  if  the 
restriction  also  applies  to  transfers  made  by 
nonelectronic  means.  For  example. 


Regulation  D  restricts  the  number  of 
payments  to  third  parties  that  may  be  made 
from  a  money  market  deposit  account;  an 
institution  that  does  not  execute  EFTs  in 
excess  of  those  limits  must  disclose  the 
restriction  as  a  limitation  on  the  frequency  of 
electronic  fund  transfers. 

3.  Preauthorized  transfers.  Financial 
institutions  are  not  required  to  list 
preauthorized  transfers  among  the  types  of 
transfers  that  a  consumer  can  make. 

lb)(5)  Fees 

1.  Disclosure  of  fees.  A  per-item  fee  for 
electronic  fund  transfers  must  be  disclosed 
even  If  the  same  fee  is  imposed  on 
nonelectronic  transfers.  If  a  per-item  fee  is 
imposed  only  under  certain  conditions,  such 
as  when  the  transactions  in  the  cycle  exceed 
a  certain_number.  those  conditions  must  be 
disclosed.  Itemization  of  the  various  fees  may 
be  provided  on  the  disclosure  statement  or 
on  an  accompanying  document.  In  the  latter 
case,  the  statement  must  refer  to  the 
accompanying  document 

2.  Fees  also  applicable  to  non-electronic 
fund  transfer.  An  institution  Is  required  to 
disclose  all  fees  that  are  attributable  to 
electronic  fund  transfers  or  the  right  to  make 
them.  Fees  that  are  relevant  to  both  electronic 
and  nonelectronic  transfers  (for  example, 
minimum  balance  fees.  stof>-payment  fees  or 
account  overdrafts)  may,  but  need  not.  be 
disclosed.  An  institution  is  not  required  to 
disclose  fees  for  inquiries  at  an  ATM  since 
no  transfer  of  funds  is  involved. 

3.  Interchange  system  fees.  Fees  piaid  by 
the  account-holding  institution  to  the 
operator  of  a  shared  or  interchange  ATM 
system  need  not  be  disclosed,  unless 
imposed  on  the  consumer  by  the  account- 
holding  Institution.  Fees  for  use  of  an  ATM 
that  are  debited  directly  to  the  consumer's 
account  by  an  institution  other  than  the 
account-holding  institution  (for  example,  foes 
included  in  the  transfer  amount)  need  not  be 
separately  disclosed. 

(b)(9)  Confidentiality 

1.  Information  provided  to  third  parties. 
The  Institution  must  describe  the 
circumstances  under  which  any  information 
relating  to  an  account  to  or  from  which 
electronic  fund  transfers  are  permitted,  not 
just  information  concerning  those  electronic 
transfers,  will  be  made  available  to  third 
parties.  The  term  "third  parties"  includes 
affiliates  such  as  other  subsidiaries  of  the 
same  holding  company. 

(bHJO)  Error  Resolution 

1.  Substantially  similar.  The  error 
resolution  notice  must  be  substantially 
similar  to  the  model  form  in  appendix  A.  An 
institi'tion  may  delete  inapplicable 
provisions  (for  example,  the  requirement  for 
written  confirmation  of  an  oral  notification), 
substitute  substantive  state  law  requirements 
affording  greater  consumer  protection  than 
Regulation  E.  or  use  different  wording  so 
long  as  the  substance  of  the  notice  remains 
the  same. 

2.  Exception  from  provisional  crediting.  If 
a  financial  institution  takes  advantage  of  the 
longer  time  periods  for  resolving  errors  under 
§  205.n(c)(3)  (for  transfers  Initiated  outside 
the  United  States,  or  resulting  from  POS 


debit-card  transactions),  it  must  disclose 
these  longer  time  periods.  Similarly,  an 
institution  that  relies  on  the  exception  from 
provisional  crediting  in  §  205.11(c)(2)  for 
accounts  subject  to  Regulation  T  must 
disclose  accordingly. 

Section  205.8 — Change  in  Terms  Notice; 
Error  Resolution  Notice 

(aj  Change  in  Terms  Notice 

1.  Form  of  notice.  No  specific  form  or 
wording  is  required  for  a  change  in  terms 
notice.  The  notice  may  appear  on  a  periodic 
statement,  or  may  be  given  by  sending  a  copy 
of  a  revised  disclosure  statement,  provided 
attention  is  directed  to  the  change  (for 
example,  in  a  cover  letter  referencing  the 
changed  term) 

2.  Changes  not  requiring  notice.  The 
following  changes  do  not  require  disclosure: 

•  Closing  some  of  an  institution's  ATMs 

•  Cancellation  of  an  access  device 

3  Limitations  on  transfers.  When  the 
initial  disclosures  omit  details  essential  to 
the  security  of  the  account  or  system,  a 
subsequent  increase  in  those  limitations  need 
not  be  disclosed  if  secrecy  is  still  essential. 
If,  however,  an  institution  had  no  limits 
when  the  initial  disclosures  were  given  and 
it  now  wishes  to  impose  limits  for  the  first 
time,  it  must  disclose  at  least  the  fact  that 
limits  have  been  adopted.  (See  also 
§  205  7(b)(4)  and  the  related  commentary.) 

4.  Change  in  telephone  number  or  address. 
A  change  in  terms  notice  is  not  required 
when  a  financial  institution  changes  the 
telephone  number  or  address  used  for 
reporting  possible  unauthorized  transfers,  but 
the  change  must  be  disclosed  under  §  205.6 
as  a  condition  of  imposing  liability  on  the 
consumer  for  unauthorized  transfers.  (See 
also  §  205.6(a)  and  the  related  commentary.) 

Ia)l2)  Prior  Notice  Exception 

1.  Notice  of  permanent  change  included  in 
periodic  statement.  If  a  change  under  this 
paragraph  is  made  permanent,  the  financial 
institution  may  include  the  written  notice  to 
the  consumer  on  or  with  a  periodic  statement 
sent  within  45  calendar  days  of  the 
permanent  change. 

(bl  Error  Resolution  Notice 

1.  Change  between  annual  and  periodic 
notice.  If  an  institution  switches  &x)m  an 
annual  to  a  periodic  notice,  or  vice  versa,  the 
first  notice  under  the  new  method  must  be 
sent  no  later  than  12  months  after  the  last 
notice  under  the  old  method. 

Section  205.9 — Receipts  at  Electronic 
Terminals;  Periodic  Statements 

(a)  Receipts  at  Electronic  Terminals 

1.  Receipts  furnished  only  on  request.  The 
regulation  requires  that  e  receipt  be  "made 
available."  A  financial  Institution  may 
program  its  electronic  terminals  to  provide  a 
receipt  only  to  consumers  who  elect  to 
receive  one. 

2.  Third  party  providing  receipt.  An 
account-holding  institution  may  make 
terminal  receipts  available  through  third 
f>artles  such  as  merchants  or  other  financial 
institutions. 

3.  Inclusion  of  promotional  material.  A 
financial  institution  may  include 
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promotional  material  on  receipts  if  the 

required  information  is  set  forth  clearly  (for 
oxample,  by  separating  if  from  the 
promotional  material).  In  addition,  a 
consumer  must  not  be  r«}uired  to  surrender 
the  receipt  or  that  portion  containing  the 
required  disclosures  in  order  to  take 
rdvantage  of  a  promotion. 

4.  Transfer  not  completed.  The  receipt 
requirement  does  not  apply  to  a  transfer  that 
's  initiated  but  not  completed,  for  example, 
'f  the  ATM  is  out  of  currency  or  the 
consumer  decides  not  to  complete  the 
transfer. 

5.  Receipts  not  furnished  due  to 
inadvertent  error  If  a  receipt  is  not  provided 
to  the  consumer  because  of  a  bona  fide 
unintentional  urror.  such  as  the  terminal 
ru.ining  out  of  paper  or  the  mechanism 
jamming,  no  violation  results  if  the  financial 
institution  maintains  procedures  reasonably 
adapted  to  avoid  such  an  error. 

6.  Individual  transfers.  If  the  consumer 
nakes  multiple  transfers  at  the  same  time, 
t^ie  financial  institution  may  document  them 
on  a  single  or  on  separate  receipts. 

(t)(1I  Amount 

1.  Disclosure  of  transaction  fee.  The 
!  :^quired  display  of  a  fee  amount  on  or  at  the 
(Himinal  may  be  accomplished  by  displaying 
the  fee  on  the  terminal  screen  before  the 
consumer  has  initiated  the  transfer  if 
displayed  for  a  reasonable  duration. 

I  a  I!  2 1  Date 

1.  Calt'ndar  date.  The  receipt  must  disclose 
the  calendar  date  on  which  the  consumer 
uses  the  electronic  terminal.  An  accounting 
or  business  date  may  be  disclosed  in  addition 
if  the  dates  are  clearly  distinguished. 

(a  113)  Type 

1.  Identifying  transfer  and  account. 
Examples  identifying  the  type  of  transfer  and 
the  type  of  the  consumer's  account  to  or  from 
which  funds  are  transferred  include 
"withdrawal  from  checking,"  "transfer  from 
savings  to  checking,"  or  "payment  from 
savings." 

2.  Exception.  Identification  of  an  account 
is  not  required  when  the  consumer  can 
access  only  one  as.set  account  at  a  particular 
time  or  terminal,  even  if  the  access  device 
can  normally  be  used  to  access  more  than 
one  account.  For  example,  the  consumer  may 
be  able  to  access  only  one  account  at 
terminals  operated  by  institutions  other  than 
the  account-holding  institution,  or  to  access 
only  one  account  when  the  terminal  is  off- 
line. If  a  consumer  can  use  an  access  device 
a!  a  terminal  to  debit  an  asset  account  and 
also  to  access  a  credit  line,  the  exception  is 
still  available. 

3.  Access  to  multiple  accounts.  If  the 
consumer  can  use  an  access  device  to  make 
transfers  to  or  from  different  accounts  of  the 
same  type,  the  terminal  receipt  must  specify 
which  account  was  accessed,  such  as 
"withdrawal  from  checking  I"  or 
"withdrawal  from  checking  II."  If  only  one 
aixount  besides  the  primary  checking 
a;.,count  can  be  debited,  the  receipt  can 
identify  the  account  as  "withdrawal  from 
other  account." 

4.  Generic  descriptions.  Generic 
descriptions  may  be  used  for  accounts  that 


are  similar  in  function  such  as  share  draft  or 
NOW  accounts  and  checking  accounts.  In  a 
shared  system,  for  example,  when  a  credit 
union  member  initiates  transfers  to  or  from 
a  share  draft  account  at  a  terminal  owned  or 
operated  by  a  bank,  the  receipt  may  identify 
a  withdrawal  from  the  account  as  a 
"withdrawal  from  checking." 

5.  Point-of-sale  transactions.  There  is  no 
prescribed  terminology  for  identif\-ing  a 
transfer  at  a  merchant's  POS  terminal.  A 
transfer  may  be  identified,  for  example,  as  a 
purchase,  a  sale  of  goods  or  services,  or  a 
payment  to  a  third  party.  When  a  consumer 
obtains  cash  from  a  POS  te.-minal  in  addition 
to  purchasing  goods,  or  obtains  cash  only,  the 
documentation  need  not  differentiate  the 
transaction  from  one  involving  the  purchase 
of  goods. 

(a)(-i)  Identification 

1.  Unique  identification.  A  number  or  code 
used  by  a  financial  institution  to  identify  the 
consumer's  account  or  the  access  device  used 
to  initiate  the  transfer  need  be  unique  only 
within  that  financial  institution. 

(a  1(5)  Terminal  Location 

1.  Location  code.  A  code  or  terminal 
number  identifving  the  terminal  where  the 
transfer  is  initiated  may  be  given  as  part  of 
a  transaction  code. 

2.  Omission  of  city  name.  The  city  may  be 
omitted  if  the  generally  accepted  name  {such 
as  a  branch  name)  contains  the  city  name. 

Paragraph  Ia)l5)li)  " 

\.  Street  address.  The  address  should 
include  number  and  street  (or  intersection); 
the  number  (or  intersecting  street)  may  be 
omitted  if  the  street  alone  uniquely  identifies 
the  terminal  location. 

Paragraph  (a)(5)(ii) 

1.  Generally  accepted  namf  Examples  of 
a  generally  accepted  name  for  a  specific 
location  include  a  branch  of  the  financial 
institution,  a  shopping  center,  or  an  airport. 

Paragraph  (aH5j(iii) 

1.  Name  of  owner  or  operator  of  terminal. 
Examples  of  an  owner  or  operator  of  a 
terminal  are  a  financial  institution  or  a  retail 
merchant. 

(al(6)  Third  Party  Transfer 

1.  Omission  of  third-party  name.  The 
receipt  need  not  disclose  the  third-party 
name  if  the  name  is  provided  by  the 
consumer  in  a  form  that  is  not  machine 
readable  (for  example,  if  the  consumer 
indicates  the  payee  by  depositing  a  pa^-ment 
stub  into  the  ATM).  If.  on  the  other  hand,  the 
consumer  keys  in  the  identity  of  the  payee, 
the  receipt  must  identify  the  payee  by  name 
or  by  using  a  code  that  is  explained 
elsewhere  on  the  receipt. 

2.  Receipt  as  proof  of  payment. 
Documentation  required  under  this 
regulation  constitutes  prima  facie  proof  of  a 
payment  to  another  person,  except  in  the 
case  of  a  terminal  receipt  documenting  a 
deposit. 

lb)  Periodic  Statements 

1 .  Periodic  cycles.  Periodic  statements  may 
be  sent  on  a  cycle  that  is  shorter  than 


monthly.  The  statements  must  correspond  to 
periodic  cycles  that  are  reasonably  equal,  that 
is,  do  not  vary  by  more  than  four  days  from 
the  regular  period.  The  requirement  of 
reasonably  equal  cycles  does  not  apply  when 
an  institution  changes  cycles  for  operational 
or  other  reasons,  such  as  to  establish  a  new 
statement  day  or  date. 

2.  Defming  a  cycle.  Financial  institutions 
must  provide  relevant  information  for  the 
cycle  or  period  since  the  last  statement  was 
issued.  For  example,  an  institution  regularly 
issues  quarterly  periodic  statements  at  the 
end  of  March,  June,  September  and 
December.  If  the  consumer  initiates  an 
electronic  fund  transfer  in  February,  an 
interim  statement  would  be  provided.  The 
interim  statement  should  provide  relevant 
information  for  the  period  since  the  last 
statement  was  issued,  (the  months  of  January 
and  February  in  this  example).  The  regularly 
scheduled  statement  would  provide 
information  from  the  date  of  the  interim 
statement. 

3.  Inactive  accounts.  A  financial  institution 
need  not  send  statements  to  consumers 
whose  accounts  are  inactive  as  defined  by  the 
institution. 

4.  Customer  pickup.  A  financial  institution 
may  permit,  but  may  not  require,  consumers 
to  call  for  their  periodic  statements. 

5.  Periodic  statements  limited  to  electronic 
fund  transfer  activity.  A  financial  institution 
that  uses  a  passbook  as  the  primary  means  for 
displaying  account  activity,  but  also  allows 
the  account  to  be  debited  electronically,  may 
comply  with  the  periodic  statement 
requirement  by  providing  a  statement  that 
reflects  only  the  electronic  fund  transfers  and 
other  required  disclosures  (such  as  charges, 
account  balances,  and  addr«s  and  telephone 
number  for  inquiries).  (See  §  205  9(c)(l)(i)  for 
the  exception  applicable  to  preaulhorized 
transfers  for  passbook  accounts.) 

6.  Codes  and  accompanying  documents. 
To  meet  the  documentation  requirements  for 
periodic  statements,  a  financial  institution 
may: 

•  Include  copies  of  terminal  receipts  to 
reflect  transfers  initiated  by  the  consumer  at 
eli?ctronic  terminals; 

•  Enclose  pasting  memos,  deposit  slips, 
and  other  documents  that,  together  with  the 
statement,  disclose  all  the  required 
information; 

•  Use  codes  for  names  of  third  parties  or 
terminal  locations  and  explain  the 
information  to  which  the  codes  relate  on  an 
accompanying  document. 

(bjll)  Transaction  Information 

1.  Information  obtained  from  others.  While 
financial  institutions  must  maintain 
reasonable  procedures  to  insure  the  integrity 
of  data  obtained  from  another  institution,  a 
merchant,  or  other  third  parties,  independent 
verification  of  the  data  for  each  transfer  is  not 
required  for  purposes  of  the  periodic 
statement  disclosures. 

Paragraph  (b)(l)(i) 

1.  Incorrect  deposit  amount.  If  the  financial 
institution  determines  that  the  amount 
actually  deposited  at  an  ATM  is  different 
from  the  amount  entered  by  the  consumer, 
the  institution  need  not  immediately  notify 
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the  consumer  about  the  discrepancy.  The 
periodic  statement  reflecting  the  deposit  may 
either  show  the  correct  amount  of  the 
deposit,  or  the  amount  entered  by  the 
coosumer  along  with  the  institution's 
adjustment. 

Paragraph  fbf(i)(i'il 

1.  Type  of  transfer  There  is  no  prescribed 
terminologj'  for  describing  the  typ>e  of 
transfer  It  is  sufficient  to  show  the  amount 
of  the  transfer  in  the  debit  or  the  credit 
column  if  other  information  on  the  statement, 
such  as  a  terminal  location  or  ihird-party 
name,  enables  the  consumer  to  identify  the 
r\-pe  of  transfer. 

Paragraph  (bt^iHni 

1.  Sonproprietary  terminal  in  network.  An 
institution  need  not  reflect  on  the  periodic 
statement  the  street  addresses,  identification 
codes,  or  terminal  numbers  for  transfers 
initiated  is  a  shared  or  interchange  system  at 
a  terminal  operated  by  an  institution  other 
than  the  account-holding  institution.  The 
statement  must,  however,  specify  the  entity 
which  owns  or  operates  the  terminal,  plus 
the  clr>-  and  state. 

Paragraph  (bXlHv) 

\.  Recurring  payments  by  government 
agency  The  thlrd-p>arty  name  for  recurring 
payments  from  federal,  stale  or  local 
governments  need  not  list  the  particular 
agency  For  example.  "U.S.  gov't"  or"N.Y. 
sal"  will  suffice. 

2  Consumer  as  third -parly  payee.  If  a 
consumer  makes  an  electronic  fund  transfer 
to  another  consumer,  the  financial  institution 
must  identify  the  recipient  by  name  (not  just 
by  an  account  number,  for  example). 

3  Termmal  location/third  party.  A  single 
entry  may  be  used  to  identify  both  the 
terminal  location  emd  the  name  of  the  third 
party  to  or  from  whom  funds  are  transferred. 
For  example,  if  a  ojnsumer  purchases  goods 
from  a  merchant,  the  name  of  the  party  to 
whom  funds  are  transferred  (the  merchant) 
and  the  location  of  the  terminal  where  the 
transfer  is  initiated  will  be  satisfied  by  a 
disclosure  such  as  "XYZ  Store,  An>'town, 
Ohio" 

4  Account-holdinf(  institution  as  third 
party.  Transfers  to  the  account-holding 
institution,  by  ATM  for  example,  must  show 
the  institution  as  the  recipient,  unless  other 
information  on  the  statement,  for  example, 
"loan  pavTnent  from  checiang."  clearly 
indicates  that  the  p>ayment  was  to  the 
account-holding  institution. 

5  Consistency  in  third-party  identity.  The 
periodic  statement  must  disclose  a  third- 
party  name  as  it  appeared  on  the  receipt. 
whether  it  was,  for  example,  the  "dba" 
(doing  business  as)  name  of  the  third  party 
or  the  parent  corporations  name. 

6.  Third-party  identity  on  deposits  at 
electronic  terminal  A  financial  institution 
need  not  identify  third  parties  whose  names 
appear  on  checks,  drafts,  or  similar  paper 
instruments  def>osited  to  the  consumer's 
account  at  an  electronic  terminal. 

(b)l3l  Fees 

1  Disclosure  of  fees  The  fees  disclosed 
may  include  fees  for  electronic  fund  transfers 
and  for  other  Don -electronic  services  and 


both  fixed  fees  and  f)er-item  fees;  they  may 
be  given  as  a  total  or  may  be  itemized  in  pwrt 
or  in  full. 

2.  Pees  in  interchange  system.  An  account- 
holding  institution  must  disclose  any  fees  it 
imposes  on  the  consumer  for  electronic  fund 
transfer  services,  including  fees  for  ATM 
transactions  in  an  interchange  or  shared 
ATM  system.  Fees  for  use  of  an  ATM 
imposed  on  the  consumer  by  an  institution 
other  than  the  account-holding  institution 
and  included  in  the  amount  of  the  transfer 
by  the  terminal-operating  institution  need 
not  be  separately  disclosed  on  the  periodic 
statement 

3.  Finance  charges.  The  requirement  to 
disclose  any  fees  assessed  against  the  account 
does  not  include  a  finance  charge  imposed 
on  the  account  during  the  statement  p>eriod. 

(b)l4)  Account  Balances 

I.  Opening  and  closing  balances.  The 
opening  and  closing  balances  in  the 
consumer's  account  must  reflect  both 
electronic  fund  transfers  and  other  account 
activity. 

(b)l5l  Address  and  Telephone  Number  for 
Inquiries 

(b)(6)  Telephone  Number  for  Preauthorized 
Transfers 

1   Telephone  number  A  single  telephone 
number,  preceded  by  the  "direct  inquiries 
to"  language,  will  satisfy  the  requirements  of 
§  205.9(b)(5)  and  (6). 

(c)  Exceptions  to  the  Periodic  Statement 
Requirements  for  Certain  Accounts 

\.  Transfers  between  accounts.  The 
regulation  provides  an  exception  from  the 
periodic  statement  requirement  for  certain 
intra-institutional  transfers  between  a 
consumer's  accounts.  The  financial 
institution  must  still  comply  with  the 
applicable  periodic  statement  requirements 
for  any  other  electronic  transfers  to  or  from 
the  account  For  example,  a  Regulation  E 
statement  must  be  provided  quarterly  for  an 
account  that  also  receives  payroll  deposits 
electronically,  or  for  any  month  in  which  an 
account  is  also  accessed  by  a  withdrawal  at 
an  ATM. 

(d)  Documentation  for  Foreign-Initiated 
Transfers 

1.  Foreign-initiated  transfers  An 
institution  must  make  a  good  faith  effort  to 
provide  all  required  information  for  foreign 
initiated  transfers.  For  example,  even  though 
the  institution  may  not  be  able  to  provide  a 
specific  terminal  location,  it  should  identify 
the  country  and  city  in  which  the  transfer 
was  initiated. 

Section  205.  W — Preauthorized  Transfers 

(a)  Preauthorized  Transfers  to  Consumer's 
Account 

(a)(1)  Notice  by  Financial  Institution 

1.  Content.  No  specific  language  is  required 
in  the  notice  regarding  receipt  of  a 
preauthorized  transfer.  Identifying  the 
depKssit  is  sufficient;  however,  simply 
providing  the  current  account  balance  is  not. 

2.  Notice  of  credit.  The  financial  institution 
may  use  separate  methods  of  notice  for 


different  types  or  series  of  preauthorized 
transfers.  The  institution  need  not  offer 
consumers  a  choice  of  notice  methods. 

3  Positive  notice.  A  periodic  statement 
sent  within  two  business  days  of  the 
scheduled  transfer,  showing  the  transfer,  can 
serve  as  notice  of  receipt. 

4.  Negative  notice.  With  a  negative-notice 
system,  a  financial  institution  must  provide 
notice  if  payment  is  not  received  by  the  close 
of  the  second  business  day.  If  preauthorized 
transfers  cease,  the  institution  should  send 
negative  notices  following  at  least  three 
separate  missed  payments;  or  it  may  notify 
the  consumer  earlier  that  it  believes  the 
transfers  have  stopped  and  that  it  will  no 
longer  send  negative  notices.  The  absence  of 
a  deposit  entry  will  not  serve  as  negative 
notice  for  purposes  of  a  negative-notice 
system. 

5.  Telephone  notice.  If  a  financial 
institution  uses  the  telephone  notice  option. 
it  should  be  able  in  most  instances  to  verify 
during  a  consumer's  initial  telephone  inquiry 
whether  a  transfer  was  received.  The 
institution  must  respond  within  two  business 
days  to  any  inquiry  not  answered 
immediately. 

6  Phone  number  for  passbook  accounts. 
The  financial  institution  may  use  any 
reasonable  means  necessary  to  provide  the 
telephone  number  to  consumers  with 
passbook  accounts  that  can  only  be  accessed 
by  preauthorized  credits  and  that  do  not 
receive  periodic  statements.  For  example,  it 
may  print  the  telephone  number  in  the 
passbook,  or  include  the  number  with  the 
annual  error  resolution  notice. 

7.  Telephone  line  availability.  To  satisfy 
the  readily-available  standard,  the  financial 
institution  must  provide  enough  telephone 
lines  so  that  consumers  get  a  reasonably 
prompt  answer  The  institution  need  only 
provide  telephone  service  during  normal 
business  hours.  Within  its  primary  service 
area,  an  institution  must  provide  a  local  or 
loll-free  telephone  number.  It  need  not 
provide  a  toll-free  number  or  accept  collect 
long-distance  calls  from  outside  the  area 
where  it  normally  conducts  business. 

(b)  Written  Authorization  for  Preauthorized 
Transfers  From  Consumer's  Account 

1.  Preexisting  authorizations.  The  financial 
institution  need  not  require  a  new- 
authorization  before  changing  from  papmr- 
based  to  electronic  debiting  merely  because 
the  existing  authorization  does  not  specif>' 
that  deoiting  is  to  occur  electronically  or 
specifies  that  the  debiting  is  to  occur  by 
paper  means.  A  new  authorization  also  need 
not  be  obtained  when  a  successor  institution 
begins  collecting  payTiients.  For  example, 
when  an  institution  acquires  the  servicing 
rights  for  a  mortgage  loan,  it  may  rely  on  the 
original  preauthori7.ed  transfer  authorization. 

2.  Aut/iorizofion  obtained  by  third  party. 
The  account-holding  financial  institution 
does  not  violate  this  regulation  when  a  third- 
party  payee  fails  to  obtain  the  authorization 
in  writing  or  to  give  a  copy  to  the  consumer, 
rather,  it  is  the  third-party  payee  who  is  in 
violation  of  the  regulation. 

3.  Written  authorization  for  preauthorized 
transfers.  The  requirement  that  preauthorized 
electronic  fund  transfers  be  authorized  by  the 
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consumer  "only  in  writing"  cannot  be  met  by 
a  payee's  signing  a  written  authorization  on 
the  consumer's  behalf  with  only  an  oral 
authorization  from  the  consumer.  A  tapw 
recording  of  a  telephone  conversation  with  a 
consumer  who  agrees  to  preaulhorized  debits 
also  does  not  constitute  written  authorization 
for  purposes  of  this  provision. 

4.  Use  of  a  confirmation  form.  A  financial 
institution  or  designated  payee  may  comply 
with  the  requirements  of  this  section  in 
various  ways.  For  example,  a  payee  may 
provide  the  consumer  with  two  copies  of  a 
form  to  permit  preaulhorized  transfers  from 
the  consumer's  account  and  require  the 
consumer  to  sign  and  return  one,  while 
retaining  the  second  copy. 

5.  Similarly  authenticated.  An  example  of 
a  consumer's  authorization  that  is  not  in  the 
form  of  a  sigr.ed  writing  but  is  instead 
"similarly  authenticated"  is  a  consumer's 
authorization  via  a  home  computer.  For  a 
home  banking  system  to  satisfy  the 
requirements  of  this  section,  there  must  be 
some  means  to  identify  the  consumer  (such 
as  a  security  code),  and  the  consumer  must 
have  the  ability  to  obtain  a  printed  copy  of 
the  authorization  (such  as  by  printing  it  on 
the  consumer's  printer  or  by  the  payee's 
making  a  copy  for  the  consumer). 

Icl  Consumer's  Right  To  Stop  Payment 

1.  Stop-payment  order.  The  financial 
institution  must  honor  an  oral  stop*- payment 
order  made  at  least  three  business  days 
before  a  scheduled  debit.  If  the  debit  item  is 
resubmitted,  the  institution  must  continue  to 
honor  the  stop-payment  order,  for  example, 
by  suspending  all  subsequent  payments  to 
the  payee-originator  until  the  consumer 
notifies  the  institution  that  pav-ments  should 
resume. 

2.  Revocation  of  authorization.  Once  the 
financial  institution  has  been  notified  that 
the  consumer's  authorization  is  no  longer 
valid,  it  must  block  all  future  pa>'ments  for 
the  particular  debit  transmitted  by  the 
designated  payee-originator.  The  institution 
may  not  wait  for  the  payee-originator  to 
terminate  the  automatic  debits.  The 
institution  may  confirm  that  the  consumer 
has  informed  the  payee-originator  of  the 
revocation  by  requiring,  for  example,  a  copy 
of  the  consumer's  revocation  as  VkTitten 
confirmation  to  be  provided  within  fourteen 
days  of  an  oral  notification.  If  the  institution 
does  not  receive  the  required  written 
confirmation  within  the  fourteen-day  period, 
it  may  pay  subsequent  debits  to  the  account. 

Id)  Notice  of  Transfers  Varying  in  Amount 

I  dill)  Notice 

1.  Preexisting  authorizations.  A  financial 
institution  holding  the  consumer's  account 
does  not  violate  this  regulation  if  the 
designated  payee  fails  to  provide  notice  of 
varying  amounts. 

Idll2)  Range 

1.  Range.  Financial  institutions  that  elect 
to  provide  the  consumer  with  a  specified 
range  of  amounts  for  debiting  (in  lieu  of 
providing  the  notice  of  transfers  varying  in 
amount)  must  provide  a  range  that  could 
plausibly  be  anticipated  by  the  consumer. 
For  example,  if  the  transfer  is  for  pajTnenf  of 


a  gas  bill,  an  appropriate  range  might  be 
based  on  the  highest  bill  in  winter  and  the 
lowest  bill  in  summer. 

le)  Compulsory  Use 

le)ll)  Credit 

1.  Loan  payments.  Creditors  may  not 
require  repayment  of  loans  by  electronic 
means.  A  creditor  may  offer  a  program  with 
a  reduced  annual  jsercentage  rate  or  other 
cost-related  incentive  for  an  automatic 
repayment  feature,  provided  the  program 
with  the  automatic  payment  feature  is  not  the 
only  loan  program  offered  by  the  creditor  for 
the  type  of  credit  involved.  Examples 
include: 

•  Mortgages  with  graduated  payments  in 
which  a  pledged  savings  account  is 
automatically  debited  during  an  initial 
period  to  supplement  the  monthly  payments 
made  by  the  borrower. 

•  Mortgage  plans  calling  for  preaulhorized 
biweekly  payments  that  are  debited 
electronically  to  the  consumer's  account  and 
produce  a  lower  total  finance  charge. 

2.  Overdraft.  The  provision  allowing 
institutions  to  require  the  automatic 
repajTTient  of  an  overdraft  credit  plan  applies 
even  if  the  overdraft  extension  is  charged  to 
an  open-end  account  that  may  be  accessed  by 
the  consumer  in  ways  other  ihan  by 
overdrafts. 

Ie}l2)  Employment  or  Government  Benefit 

1.  Payroll.  Employers  are  subject  to  the 
act's  prohibition  against  compulsory  use  of 
electronic  fund  transfers  as  a  condition  of 
employment.  For  example,  a  financial 
institution  (as  an  employer)  may  not  require 
its  employees  to  receive  their  salary  by  direct 
deposit  to  that  same  institution.  An  employer 
may.  however,  require  direct  deposit  of 
salary  by  electronic  means  if  employees  are 
given  a  choice  of  institutions  that  would 
receive  the  direct  dep>osit.  Alternatively,  an 
employer  may  give  employees  the  choice  of 
having  their  salary  deposited  at  a  particular 
institution,  or  receiving  their  salary  by  check 
or  cash. 

Section  205. 1 1 — Procedures  for  Resolving 
Errors 

la)  Definition  of  Error 

\.  Terminal  location.  With  regard  to 
deposits  at  an  ATM,  the  consumer's  request 
for  the  terminal  location  or  other  information 
triggers  the  error  resolution  procedures.  The 
financial  institution  need  only  provide  the 
consumer  with  the  ATM  location  if  it  has 
captured  that  information  with  regard  to 
deposits.  If  the  consumer  merely  calls  to 
a.scertain  whether  a  dep>osit  made  via  ATM. 
preauthorized  transfer,  or  any  other  type  of 
electronic  fund  transfer  was  credited  to  the 
account,  without  asserting  an  error,  the  error 
resolution  procedures  do  not  apply. 

2.  Loss  or  theft  of  access  device.  A  financial 
institution  is  required  to  comply  with  the 
error  resolution  procedures  of  this  section 
when  a  consumer  reports  the  loss  or  theft  of 
an  access  device  if  the  consumer  also  alleges 
possible  unauthorized  use  as  a  consequence 
of  the  loss  or  theft. 

3.  Error  asserted  after  account  closed.  The 
financial  institution  must  comply  with  the 


error  resolution  procedures  when  a  consumer 
properly  asserts  an  error,  even  if  the  account 
has  been  closed. 

4.  Request  for  documentation  or 
information.  Requests  for  documentation  or 
other  information  must  be  treated  as  errors 
unless  it  is  clear  that  the  request  by  the 
consumer  is  only  for  duplicate  copies  for  tax 
or  other  record-keeping  purposes. 

lb)  Notice  of  Error  From  Consumer 

lb)ll)  Timing:  Contents 

1.  Content  of  error  notice.  The  notice  of 
error  is  effective  even  if  it  does  not  contain 
the  consumer's  account  number,  so  long  as 
the  financial  institution  is  able  to  identify  the 
account  in  question.  For  example,  the 
consumer  could  provide  a  social  security 
number  or  other  unique  means  of 
identification. 

2.  Requirement  of  an  affidavit.  While  a 
financial  institution  may  require  the 
consumer  to  sign  an  affidavit  relating  to  a 
notice  of  error,  it  may  not  delay  initiating  or 
completing  an  investigation  pending  receipt 
of  the  affidavit. 

3.  Statement  held  for  consumer.  When  a 
consumer  has  arranged  for  periodic 
statements  to  be  held  until  picked  up.  the 
statement  for  a  particular  cycle  is  deemed  to 
have  been  transmitted  on  the  date  the 
financial  institution  first  makes  the  statement 
available  to  the  consumer. 

4.  Failure  to  provide  statement.  When  a 
financial  institution  fails  to  provide  the 
consumer  with  a  periodic  statement,  a 
request  for  a  copy  is  governed  by  this  section 
if  the  consumer  gives  notice  within  60  days 
from  the  date  on  which  the  statement  should 
have  been  transmitted. 

5.  Discovery  of  error  by  institution.  The 
error  resolution  procedures  of  this  section 
apply  only  when  a  notice  of  error  is  received 
from  the  consumer.  If  the  financial 
institution  itself  discovers  and  corrects  an 
error,  it  need  not  comply  with  the 
procedures. 

6.  Notice  at  particular  phone  number  or 
address.  A  financial  institution  may  require 
the  consumer  to  give  notice  only  at  the 
telephone  number  or  address  disclosed  by 
the  institution,  provided  the  institution 
maintains  reasonable  procedures  to  refer  the 
consumer  to  the  specified  telephone  number 
or  address  if  the  consumer  attempts  to  give 
notice  to  the  institution  in  a  different 
manner. 

Ib)l2)  Written  Confirmation 

1.  Written  confirmation-of -error  notice  If 
the  consumer  sends  a  written  confirmation  of 
error  to  the  vkTong  address,  the  institution 
must  process  the  confirmation  through 
normal  procedures.  But  the  institution  need 
not  provisionally  credit  the  consumer's 
account  if  the  wTitten  confirmation  is 
delayed  beyond  10  business  days  because  it 
was  sent  to  the  wrong  address. 

Ic)  Time  Limits  and  Extent  of  Investigation 

1.  Notice  to  consumer  Unless  otherwise 
indicated  in  this  section,  the  financial 
institution  may  provide  the  required  notices 
to  the  consumer  either  orally  or  in  writing. 

2.  Written  confirmation  of  oral  notice  A 
financial  institution  must  begin  its 
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investigation  promptly  upon  receipt  of  an 
oral  notice.  It  may  not  delay  until  it  has 
received  a  written  confliTnation. 

3.  No  charge  for  error  resolution.  The 
financiaJ  institution  may  not  impose  charges 
for  any  asp>ect  of  the  error-resolution  process, 
including  charges  for  documentation  or 
investigation. 

4  Correction  without  inwstigation.  A 
financial  institution  may  make,  without 
investigation,  a  final  correction  to  a 
consumer's  account  in  the  amount  or  manner 
alleged  by  the  consumer  to  be  in  error,  but 
must  comply  with  ail  other  applicable 
requirements  of  §205.11 

5.  Correction  notice.  A  financial  institution 
may  include  the  notice  of  correction  on  a 
periodic  statement  that  is  mailed  of  delivered 
withm  the  10-business-day  or  45-calendar- 
day  tirae  limits  and  that  clearly  identifies  the 
correction  to  the  consumer's  account. 
Whether  such  a  mailing  will  be  prompt 
enough  to  satisfy  the  requirements  of  this 
section  must  be  determined  by  the 
institution,  takjng  into  account  the  specific 
facts  involved 

6.  Correcfjon  of  an  error.  If  the  financial 
institution  determines  an  error  occurred, 
within  either  the  10-day  or  45-day  period,  it 
shall  correct  the  error  (subject  to  the  liability 
provisions  of  5  205.6  (a)  and  fb))  including, 
where  applicable,  the  crediting  of  interest 
and  the  refunding  of  any  fees  imposed  by  the 
institution.  In  a  combined  credit/electronic 
fund  transfer  transaction,  for  example,  the 
institution  must  refund  any  finance  charges 
incurred  as  a  result  of  the  error.  The 
institution  need  not  refund  fees  that  would 
have  been  imposed  whether  or  not  the  error 
occurred. 

7.  Extent  of  required  investigation.  A 
financiaJ  institution  complies  with  its  duty  to 
investigate,  correct,  and  report  its 
determination  regarding  an  error  described  in 
§205  ll(a)(lMvii)by  transmitting  the 
requested  information,  clarification,  or 
documentation  within  the  time  limits  set 
forth  in  paragraph  (c)  of  this  section.  If  the 
institution  has  provisionally  credited  the 
consumer's  account  in  accordance  with 
paragraph  (cK2)  of  this  section,  it  may  debit 
the  amount  upon  transmitting  the  requested 
information,  clarification,  or  documentation. 

Paragraph  (cU2Ui) 

1.  Compliance  with  all  requirements. 
Financial  institutions  exempted  from 
provisionally  crediting  a  consumer's  account 
under  §  205.11(c)(2)(i)  (A)  and  (B)  must  still 
comply  with  all  other  requirements  of  the 
section. 

Icl(3)  Extension  of  Time  Periods 

1.  POS  debit  card  transactions.  The 
extended  deadlines  for  investigating  errors 
resulting  from  POS  debit  card  transactions 
include  all  debit  card  transactions,  including 
those  for  cash  only,  at  merchants'  point-of- 
sale  terminals.  The  deadlines  do  not  apply  to 
transactions  at  an  ATM.  however,  even 
though  the  .\TM  may  be  in  a  merchant 
location.  POS  debit  card  transactions  also 
include  mail  and  telephone  orders. 

(c)i4)  Investigation 

1   Third  parties.  When  information  or 
documentation  requested  by  the  consumer  is 


in  the  p>osse8sioo  of  a  third  party  with  whom 
the  financial  institution  does  not  have  an 
agreement,  the  institution  satisfies  the  error 
resolution  requirement  by  so  advising  the 
consumer  within  the  sp)ecified  time  frame. 

2.  Scope  of  investigation.  When  an  alleged 
error  involves  a  payment  to  a  third  party 
under  the  financial  institution's  telephone 
bill-pajTuent  plan,  a  review  of  the 
institution's  own  records  is  sufficient, 
assuming  no  agreement  exists  between  the 
institution  and  the  third  party  concerning  the 
bill-payment  service. 

3.  POS  transfers.  When  a  consumer  alleges 
an  error  involving  a  transfer  to  a  merchant 
via  a  POS  terminal,  the  institution  must 
verifj'  the  information  previously  transmitted 
in  executing  the  transfer.  For  example,  the 
financial  institution  may  request  a  copy  of 
the  sales  receipt  to  verify  that  the  amount  of 
the  transfer  correctly  corresponds  to  the 
amount  of  the  consumer's  purchase. 

4.  Agreement.  A  financial  institution  does 
not  have  an  agreement  for  purposes  of 

§  205f.ll(c)(4)(ii)  solely  because  it  participates 
in  transactions  occurring  under  the  federal 
recurring  payTnents  programs,  or  that  are 
cleared  through  an  ACH  or  similar 
arrangement  for  the  clearing  and  settlement 
of  fund  transfers  generally,  or  because  it 
agrees  to  be  bound  by  the  rules  of  such  an 
arrangement.  But  an  agreement  that  a  third 
party  will  honor  an  access  device  is  an 
agreement  for  purposes  of  this  pwragraph. 

(d)  Procedures  if  Financial  Institution 
Determines  No  Error  or  Different  Error 
Occurred 

1.  Error  different  from  that  alleged.  When 
a  financial  institution  determines  that  an 
error  occurred  in  a  manner  or  amount 
different  from  that  described  by  the 
consumer,  it  must  comply  with  the 
requirements  of  both  f>aragraphs  (c)  and  (d) 
of  this  section,  as  relevant.  The  institution 
may  give  the  notice  of  correction  and  the 
explanation  separately  or  in  a  combined 
form. 

(dl(l)  Written  Explanation 

1.  Request  for  documentation.  When  a 
consumer  requests  copies  of  documents,  the 
financial  institution  must  provide  the  copies 
in  an  understandable  form.  If  an  institution 
relied  on  magnetic  tape  it  must  translate  the 
applicable  data  into  readable  form,  for 
example,  by  printing  it  and  explaining  any 
codes. 

(d)(2)  Debiting  Provisional  Credit 

1.  Alternative  procedure  for  debiting  of 
credited  funds,  "the  financial  institution  may 
comply  with  the  requirements  of  this  section 
by  notifying  the  consumer  that  the 
consumer's  account  will  be  debited  five 
business  days  from  the  transmittal  of  the 
notification,  specifying  the  calendar  date  on 
which  the  debiting  will  occur. 

2.  Fees  for  overdrafts.  The  financial 
institution  may  not  impose  fees  for  items  it 
is  required  to  honor  under  this  section.  It 
may.  however,  impose  any  normal 
transaction  or  item  fee  that  is  unrelated  to  an 
overdraft  resulting  from  the  debiting.  If  the 
account  is  still  overdrawn  after  five  business 
days  the  institution  may  imp)ose  the  fees  or 


fmance  charges  to  which  it  is  entitled,  if  any. 
under  an  overdraft  credit  plan. 

(e)  Reassertion  of  Error 

1.  Withdrawal  of  error;  right  to  reassert. 
The  financial  institution  has  no  further  error 
resolution  responsibilities  if  the  consumer 
voluntarily  withdraws  the  notice.  A 
consumer  who  has  withdrawn  an  allegation 
of  error  has  the  right  to  reassert  the  allegation 
unless  the  financial  institution  had  already 
complied  with  all  of  the  error  resolution 
requirements  before  the  allegation  was 
withdrawn.  The  consumer  must  do  so. 
however,  within  the  original  60-day  pieriod. 

Section  205  72 — Relation  to  Other  Lav\s 

(a)  Relation  to  Truth  in  Lending 

1.  Determining  applicable  regulntion.  For 
transactions  involving  access  devices  that 
also  constitute  credit  cards,  the  applicability 
of  Regulation  E  versus  Regulation  Z  deptends 
on  the  nature  of  the  transaction.  For  example, 
if  the  transaction  is  purely  an  extension  of 
credit,  and  does  not  include  a  debit  to  a 
checking  account  (or  other  consumer  asset 
account),  the  liability  limitations  and  error 
resolution  requirements  of  Regulation  Z 
apply.  If  the  transaction  only  debits  a 
checking  account  (with  no  credit  extended). 
the  comparable  provisions  of  Regulation  E 
apply  Finally,  if  the  transaction  debits  a 
checking  account  but  also  draws  on  an 
overdraft  line  of  credit,  the  Regulation  E 
provisions  apply,  as  well  as  12  CFR  226.13(d) 
and  (g)  of  Regulation  Z.  As  a  result,  a 
consumer  might  be  liable  for  up  to  S50  under 
Regulation  Z  and.  in  addition,  for  S50.  S500. 
or  an  unlimited  amount  under  Regulation  E. 

2.  Issuance  rules.  For  access  devices  that 
also  constitute  credit  cards,  the  issuance 
rules  of  Regulation  E  apply  if  the  only  credit 
feature  is  a  preexisting  credit  line  attached  to 
the  asset  account  to  cover  overdrafts  (or  to 
maintain  a  sjjecified  minimum  balance). 
Regulation  Z  rules  apply  if  there  is  another 
type  of  credit  feature,  for  example,  one 
jaermitting  direct  extensions  of  credit  that  do 
not  involve  the  asset  account. 

(bj  Preemption  of  Inconsistent  State  Laws 

1.  Specific  determinations.  The  regulation 
prescribes  standards  for  determining  whether 
state  laws  that  govern  electronic  fund 
transfers  are  preempted  by  the  act  and  the 
regulation.  A  state  law  that  is  inconsistent 
may  be  preempted  even  if  the  Board  has  not 
issued  a  determination.  However,  nothing  in 
§  205.12(b)  provides  a  financial  institution 
with  immunity  for  violations  of  state  law  if 
the  institution  chooses  not  to  make  state 
disclosures  and  the  Board  later  determines 
that  the  state  law  is  not  preempted. 

2  Preemption  determination.  Effective 
March  30.  1981,  the  Board  has  determined 
that  certain  provisions  in  the  state  law  of 
Michigan  are  preempted  by  the  federal  law: 

•  Section  5(4) — Definition  of  unauthorized 
use.  This  provision  is  preempted  to  the 
extent  that  it  relates  to  the  section  of  state 
law  governing  consumer  liability  for 
unauthorized  use  of  an  access  device. 

•  Section  14 — Consumer  liability  for 
unauthorized  use  of  an  account.  This 
provision  is  inconsistent  with  §  205.6  and  is 
less  protective  of  the  consumer  than  the 
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federal  law.  The  state  law  places  liability  on 

the  consumer  for  the  unauthorized  use  of  an 
account  in  cases  involving  the  consumer's 
negligence.  Under  the  federal  law,  a 
consumer's  liability  for  unauthorized  use  is 
not  related  to  the  consumer's  negligence  and 
depends  instead  on  the  consumer's 
promptness  in  reporting  the  loss  or  theft  of 
the  access  device. 

•  Section  15 — Error  resolution.  This 
provision  is  preempted  because  it  is 
inconsistent  with  §  205  11  and  is  less 
protective  of  the  consumer  than  the  federal 
law.  The  state  law  allows  financial 
institutions  up  to  70  days  to  resolve  errors, 
whereas  the  federal  law  generally  requires 
errors  to  be  resolved  in  45  days. 

•  Sections  17  and  18 — Receipts  and 
periodic  statements.  These  provisions  are 
preempted  because  they  are  inconsistent 
with  §  205.9.  The  provisions  require  a 
different  disclosure  of  information  than  does 
the  federal  law.  The  receipt  provision  is  also 
preempted  because  it  allows  the  consumer  to 
be  charged  for  receiving  a  receipt  if  a 
machine  cannot  furnish  one  at  the  time  of  a 
transfer. 

Section  205.13 — Administrative 
Enforcement;  Record  Retention 

lb)  Record  Retention 

\.  Requirements.  To  evidence  compliance. 
a  financial  institution  should  be  able  to 
establish  that  its  procedures  reasonably 
ensure  the  consumer's  receipt  of  required 
disclosures  and  documentation. 

Section  205.14 — Electronic  Fund  Transfer 
Serx'ice  Provider  Not  Holding  Consumer's 
Account 

(a)  Electronic  Fund  Transfer  Service 
Providers  Subject  to  Regulation 

1.  Applicability.  This  section  applies  only 
when  a  service  provider  issues  an  access 
device  (a  debit  card  or  a  code,  for  example) 
to  a  consumer  with  which  the  consumer  can 
initiate  transfers  to  or  from  the  consumer's 
accoun!  at  a  financial  institution  and  the  two 
entities  have  no  agreement  regarding  this 
electronic  fund  transfer  service.  If  the  seri'ice 
provider  does  not  issue  an  access  device  to 
the  consumer,  it  does  not  qualify  for  the 
treatment  accorded  by  this  section.  For 
example,  this  section  does  not  apply  to  an 
institution  that  initiates  preauthorized 


payToll  depwsits  on  behalf  of  an  employer  to 
the  consumer's  account  at  another 
institution  By  contrast,  this  section  does 
apply  to  an  institution  tha!  issues  a  code  for 
initiating  telephone  transfers  from  a 
consumer's  account  at  another  institution 
(provided  the  account-holding  institution 
does  not  have  an  agreement  with  the  other 
institution  regarding  the  ser.'ice).  This  is  the 
case  even  if  the  consumer  has  accounts  at 
both  institutions. 

2.  ACH  agreements.  An  ACH  agreement 
under  which  members  agree  to  honor  each 
other's  electronic  fund  transfer  cards 
constitutes  an  "agreement"  for  purposes  of 
this  section. 

(b)  Compliance  by  Electronic  Fund  Transfer 
Service  Provider 

1.  Liability.  The  service  provider  is  liable 
for  unauthorized  electronic  fund  transfers 
that  exceed  the  consumer's  liability  limits  in 
§205.6. 

(b)(1)  Disclosures  and  Documentation 

1.  Periodic  statements  from  electronic  fund 
transfer  service  pro\ider.  A  service  provider 
that  meets  the  conditions  set  forth  in  the 
regulation  does  not  ha\e  to  issue  periodic 
statements.  A  service  provider  that  does  not 
meet  the  condition  need  only  include 
information  on  periodic  statements  sent  to 
the  consumer  about  transfers  initiated  with 
the  access  device  it  has  issued. 

(bl(2)  Error  Resolution 

1.  Error  resolution.  When  a  consumer 
notifies  the  service  provider  of  an  error,  the 
electronic  fund  transfer  servjce  provider 
must  investigate  and  resolve  the  error  as  set 
forth  in  the  regulation.  If  an  error  occurred, 
any  fees  or  charges  imposed  as  a  result  of  the 
error,  either  by  the  service  provider  or  by  the 
account-holding  institution  (for  example, 
overdraft  or  dishonor  fees)  must  be 
reimbursed  to  the  consumer  by  the  service 
provider, 

(c)  Compliance  by  Account-Holding 
Institution 

Paragraph  (c)(1) 

1.  Periodic  statements  from  accou^it- 
holding  institution.  The  periodic  statement 
provided  by  the  acrount-hoiding  institution 
need  only  contain  the  information  required 
by  §205.9(cKl).  ^ 


Appendix  A — Model  Disclosure  Clauses  and 
Forms 

\.  Review  of  forms.  Neither  the  Board  nor 
its  staff  will  review  or  approve  disclosure 
forms  or  statements  for  financial  institutions. 
However,  the  Board  has  issued  model  clauses 
for  institutions  to  use  in  designing  their 
disclosures.  If  an  institution  uses  these 
clauses  accurately  to  reflect  its  service,  the 
institution  is  protected  from  liability  for 
failure  to  make  disclosures  in  proper  form. 

2.  Use  of  the  forms.  The  appendix  contains 
model  disclosure  clauses  for  optional  use  by 
financial  Institutions  to  facilitate  compliance 
with  the  disclosure  requirements  of 

§§  205.5(b)(2).  and  (b)(3),  205.6(a).  205.7,  and 
205.14(b)(l)(ii).  Section  915(d)(2)  of  the 
statute  provides  that  use  of  these  clauses  in 
conjunction  with  other  requirements  of  the 
regulation  will  protect  a  financial  institution 
from  liability  under  sections  915  and  916  of 
the  act  to  the  extent  that  the  clauses 
accurately  reflect  the  institution's  electronic 
fund  transfer  services. 

3.  Altering  the  clauses.  Financial 
institutions  may  use  clauses  of  their  own 
design  in  conjunction  with  the  Board's  model 
clauses.  The  inapplicable  words  or  portions 
of  phrases  in  parentheses  should  be  deleted. 
The  underscored  catchlines  are  not  part  of 
the  clauses  and  need  not  be  used.  Financial 
institutions  may  make  alterations, 
substitutions,  or  additions  in  the  clauses  to 
reflect  the  services  offered,  such  as  technical 
changes  (eg,  substitution  of  a  trade  name  for 
the  word  "card,"  deletion  of  inapplicable 
services,  or  substitution  of  lesser  liability 
limits.  Model  Clauses  A-(2)  include 
references  to  a  telephone  number  and 
address.  Where  two  or  more  of  these  clauses 
are  used  in  a  disclosure,  the  telephone 
number  and  address  may  be  referenced  and 
need  not  be  repeated 

Supplement  II  to  Part  205    [Removed] 
3.  Supplement  II  to  Part  205  is  removed. 
By  order  of  the  Board  of  Governors  of  the 

Federal  Reserve  System.  February  24. 1994. 

V\  illiam  W.  Wiles. 

Secretan-  of  the  Board. 

[FR  Doc  94-4682  Filed  3-2-94;  12:38  pm] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Proposed  Placement  of  Alpha- 
ethyltryptamine  Into  Schedule  I 

AGENCY:  Drug  Enforcement 

.Administration,  Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
ralemaking  is  i^^sued  by  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration  (DE.'\)  to  place  alpha- 
tihyltryptamine  (a-ET)  into  Schedule  I 
cf  the  Controlled  Substances  Act  (CSA). 
This  proposed  action  by  the  DEA  Acting 
Administrator  is  based  on  data  gathered 
and  reviewed  by  the  DEA.  If  finalized, 
this  proposed  action  would  impose  the 
regulatory  control  mechanisms  and 
criminal  sanctions  of  Schedule  1  on  the 
manufacture,  distribution,  and 
;  ossession  of  a-ET. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6,  1994. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  to  the 
Administrator.  Dnig  Enforcement 
Administration,  Washington.  DC  20537, 
.■^.ttention:  DEA  Federal  Register 
Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McCiain,  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Telephone: 
1202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  On  March 
12,  1993,  the  Administrator  of  the  DEA 
published  a  final  rule  in  the  Federal 
Register  (58  FR  13533)  amending 
§  1308.11  of  title  21  of  the  Code  of 
Federal  Regulations  to  temporarily  place 
a  ET  into  Schedule  I  of  the  CSA 
pursuant  to  the  tem.porai7  scheduling 
provisions  of  21  U.S.C.  81 1(h).  This 
f  nal  rule,  which  became  effective  on 
the  date  of  publication,  was  based  on 
findings  by  the  Administrator  that  the 
tt.'mporary  scheduling  of  a-ET  was 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety.  Section  201(h)(2)  of 
tlie  CSA  (21  U.S.C.  811(h)(2))  requires 
that  the  temporary  scheduling  of  a 
substance  expires  at  the  end  of  one  year 
from  the  effective  date  of  the  order. 
However,  if  proceedings  to  schedule  a 
substance  pursuant  to  21  U.S.C. 
Pll(ii)(l)  have  been  initiated  and  are 
p-^nding,  the  temporary  scheduling  of  a 
substance  may  be  e.xtended  for  up  to  si.x 
months.  Under  this  provision,  the 
temporary  scheduling  of  a-ET  which 
uoald  expire  on  March  12,  1994.  may 


be  extended  to  September  12, 1994.  This 
extension  is  being  ordered  by  the  DEA 
Ai;ting  Administrator  in  a  separate 
action. 

The  DEA  has  gathered  and  reviewed 
the  available  information  regarding  the 
trafficking,  actual  abuse  and  the  relative 
potential  for  abuse  for  a-ET.  The  Acting 
Administrator  has  submitted  this  data  to 
the  Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Ser\'ices,  hi  accordance  with  21  U.S.C. 
811(b),  the  Acting  Administrator  also 
requested  a  scientific  and  medical 
evaluation  and  a  scheduling 
recommendation  for  a-ET  from  the 
Assistant  Secretary  for  Health. 

Chemically  a-ET  is  a-ethyl-lH-indole- 
3-ethanamine  or  3-(2-aminobutyl) 
indole.  It  is  also  knouTi  as  etr\'ptamine 
or  Monase  (brand  name,  acetate  salt).  In 
the  early  1960's,  it  was  marketed  by  the 
Upjohn  Company  as  an  antidepressant 
in  the  United  States.  After  less  than  one 
\ear  of  marketing,  Upjohn  withdrew  its 
New  Drug  Application  when  it  became 
apparent  that  a-ET  administration  was 
aiisociated  with  agranulocytosis.  The 
Food  and  Drug  Administration  (FDS) 
has  notified  the  DEA  that  there  are  no 
exemptions  or  approvals  in  effect  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  for  a-ET.  A  search  of 
the  scientific  and  medical  literature 
revealed  no  indications  of  current 
medical  use  of  a-ET  in  the  United 
States. 

In  animal  studies,  a-ET  has  a 
pharmacological  profile  similar  to  other 
Schedule  I  controlled  substances.  In 
drug  discrimination  paradigms,  a-ET 
fully  substituted  for  both  l-(2,5- 
dimethoxy-4-methyIphenyl)-2- 
aminopropane  (DOM)  and  3,4- 
methylenedioxymethamphetamine 
(MDMA).  In  a  behavioral  paradigm  that 
distinguishes  between  stimulants, 
classical  hallucinogens  and  MDMA-like 
substances,  a-ET  closely  resembles 
MDMA.  Recent  data  indicate  that  a-ET, 
like  MDMA,  may  be  toxic  to 
serotonergic  neurons.  In  human  studies, 
a-ET's  most  prominent  effect  was  an 
immediate  feeling  of  exhilaration  and 
intoxication  at  an  oral  dose  of  150  mg. 

DEA  first  encountered  a-ET  in  1986  at 
a  clandestine  laboratory  in  Nevada. 
Several  exhibits  of  a-ET  have  been 
analyzed  by  DEA  and  .state  forensic 
laboratories  since  1989. 

Individuals  in  Colorado  and  Arizona 
have  purchased  several  kilograms  of  this 
substance  from  chemical  supply 
companies.  It  has  been  distributed  and 
sold  primarily  to  high  school  and 
college  students.  Trafficked  as  "ET"  or 
"TRIP",  it  has  been  touted  as  an 
MDMA-like  substance.  The  death  of  a 
nineteen  year  old  female  in  Arizona  was 


attributed  to  a-ET  toxicity.  Illicit  use  has 
been  documented  in  both  Germany  and 
Spain.  In  Germany.  a-ET  has  been  sold 
as  "Love  Pearls"  or  "Love  Pills"  and  its 
abuse  has  been  associated  with  a 
number  of  deaths.  At  least  one  death  has 
been  attributed  to  a-ET  abuse  in  Spain. 
The  Acting  Administrator,  basea  on 
the  information  gathered  and  reviewed 
by  his  staff  and  after  consideration  of 
the  factors  in  21  U.S.C.  811(c).  believes 
that  sufficient  data  exist  to  propose  and 
to  support  that  a-ET  be  placed  into 
Schedule  I  of  the  CSA  pursuant  to  21 
U.S.C.  811(a).  The  specific  findings 
required  pursuant  to  21  U.S.C.  81 1  and 
812  for  a  substance  to  be  placed  into 
Schedule  I  are  as  follows: 

(1)  Tho  drug  or  other  substance  has  a 
hi^h  potential  for  abuse. 

(2)  The  drug  or  other  substance  has  no 
currently  accepted  medical  use  in 
treatment  in  the  United  States. 

(3)  There  is  a  lack  of  accepted  safety 
for  use  of  the  drug  or  other  substance 
under  medical  supervision. 

Before  issuing  a  final  rule  in  this 
matter,  the  DEA  Administrator  will  take 
into  consideration  the  scientific  and 
madical  evaluation  and  scheduling 
recommendation  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  in  accordance  with  21  U.S.C. 
811(b).  The  Administrator  will  also 
cjnsider  relevant  comments  from  other 
concerned  parties. 

Interested  persons  are  invited  to 
submit  their  comments,  objections,  or 
requests  for  a  hearing  in  writing  vn\h 
regard  to  this  proposal.  Requests  for  a 
hearing  should  state  with  particularity 
the  issues  concerning  which  the  person 
desires  to  be  heard.  All  correspondence 
regarding  tliis  matter  should  be 
submitted  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative.  In  the 
event  that  comments,  objections,  or 
requests  for  a  hearing  raise  one  or  more 
issues  which  the  Administrator  finds 
warrants  a  hearing,  the  Administrator 
shall  order  a  public  hearing  by  notice  in 
the  Federal  Register,  summarizing  the 
issues  to  be  heard  and  setting  the  time 
for  the  hearing. 

The  Acting  Administrator  of  the  DEA 
hereby  certifies  that  proposed 
placement  of  a-ET  into  Schedule  I  of  the 
CSA  will  have  no  significant  impact 
upon  entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  This 
action  involves  the  control  of  a 
substance  with  no  currently  accepted 
medical  u.se  in  the  United  States. 

This  proposed  rulemaking  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  (E.O.) 
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12866  of  September  30,  1993.  Drug 
scheduling  matters  are  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  pursuant  to  provisions  of 
F.O.  12866.  §  3(d)(1). 

This  action  has  been  ana!>zed  in 
accordance  with  the  principles  and 
criteria  in  E.O.  12612.  and  it  has  been 
determined  that  this  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
p.'"eparation  ot  a  Federalism  Assessment. 

List  of  Subjects  in  21  CTR  Part  1308 

.Administrative  practice  ajid 
procedure,  Drug  trafTic  control. 
Narcotics.  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  Gc-nerai  by  Section  201(a)  of 


theCSA  (21  L'.S.C,  811(a)),  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulafions  (28  CFR  0100).  the  Acting 
Administrator  hereby  proposes  that  21 
CFR  part  1308  be  amended  as  follows: 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authoritv   :i  U.S.C.  811.812.  87:b.  unless 

otherwise  noted. 

2.  Section  1308.11  is  amended  by 
redesignating  the  existing  paragraphs 
(d)(12)  through  {d)(29)  as  (d)(13) 
through  {d)(30)  and  adding  a  new 
paragraph  {d)(12)  to  read  as  follows; 


§1308.11     Schedule  I. 

•  •  •  •  • 

(d)-   •   • 
(12)  Alpha-ethyltryptamine 7249 

Some  trade  or  other  names:  etryptamine: 
Monase;  a-ethyl-lH-indole-3- 
ethanamine;  3-(2-aminobutyl)indole;  a- 
ETor  AET 

3.  Section  1308  11  is  further  amended 
by  removing  paragraph  (g)(4)  and 
redesignating  paragraph  (g)(5)  as  (g)(4). 

D.-itpd  February  28,  1994 
Stephen  H.  Greene. 

Acting  Administrator  of  Drug  Enforcement. 
[PR  Doc.  94-5202  Filed  3-1-94,  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1303 

Schedules  of  Controlled  Substances; 
Extension  of  Temporary  Placement  of 
Alpha-ethyltryptamine  Into  Schedule  I 

AGENCY:  Drag  Enforcement 
.Administration,  Justice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  is  issued  by  the 
.•\v,ting  .Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
extend  the  temporary  scheduling  of 
alpha-ethyltr\ptamine  (a-ET)  in 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA).  The  temporar\'  scheduling  of 
a-ET  is  die  to  expire  on  March  12, 
1994.  This  notice  will  extend  the 
temporary  scheduling  of  a-ET  for  six 
months  or  until  rule  making 
proceedings  are  completed,  whichever 
occurs  first. 

EFFECTIVE  DATE:  March  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McCidin,  Jr..  Chief,  Drug  and 
Chemical  Evaluation  .Section,  Drug 
Enforcement  .Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  On  March 
12,  1993,  the  .Administrator  of  the  DE.A 
published  a  final  rule  in  the  Federal 
Register  (58  FR  13533)  amending 
§  1308. li;g)  of  Title  21  of  the  Code  of 
Federal  Regulations  to  temporarily  place 
a-ET  into  Schedule  I  of  the  CSA 


pursuant  to  the  temporary  scheduling 
previsions  of  21  U.S.C.  811(h).  This 
final  rule,  which  became  effective  on 
the  date  of  publication,  was  based  on 
findings  by  the  Administrator  that  the 
temporary  scheduling  of  a-ET  was 
necessary  to  avoid  an  imminerit  hazard 
to  the  public  safety.  Section  201(h)(2)  of 
the  CSA  (21  U.S.C.  811(h)(2))  requires 
that  the  temporary  scheduling  of  a 
substance  expire  at  the  end  of  one  year 
from  the  effective  date  of  the  order. 
However,  d'oring  the  pendency  of 
proceedings  under  21  U.S.C.  811(a)(1) 
with  respect  to  the  substance,  temporary 
scheduling  of  that  substance  may  be 
extended  for  up  to  six  months. 
Proceedings  for  the  scheduling  of  a 
substance  under  21  U.S.C.  811(a)  may 
be  initiated  by  the  Attorney  General 
(delegated  to  the  Administrator  of  the 
DEA  pursuant  to  28  CFR  0.100)  on  his 
own  motion,  at  the  request  of  the 
Secretary  of  Health  and  Human 
Services,  or  on  the  petition  of  any 
interested  party.  Such  proceedings 
regarding  a-ET  have  been  initiated  by 
the  Acting  Administrator. 

Therefore,  the  temporary  scheduling 
of  a-ET,  which  is  due  to  expire  on 
March  12,  1994,  may  be  extended  until 
September  12,  1994,  or  until 
proceedings  initiated  in  accordance 
wUh  21  U.S.C.  811(a)  are  completed, 
whichever  occurs  first. 

Pursuant  to  21  U.S.C.  811(h)(2)  the 
Acting  Administrator  hereby  orders  that 
the  temporary  scheduling  of  a-ET  be 
extended  until  September  12,  1994,  or 
until  the  conclusion  of  scheduhng 
proceedings  initiated  in  accordance 


with  21  use.  811(a),  whichever  occurs 

first. 

The  Acting  Administrator  of  the  DEA 
hereby  certifies  that  extension  of  the 
temporary  placement  of  a-ET  into 
Schedule  I  of  the  CSA  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  This  action  involves  the 
extension  of  temporary  control  of  a 
substance  with  no  currently  approved 
medical  use  in  the  United  States. 

The  six  month  extension  of  a-ET  in 
Schedule  1  of  the  CS.A  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  (E.O  ) 
12866  of  September  30,  1993.  Drug 
scheduling  matters  are  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
provisions  of  E  O.  12866,  §  3(d)(1).  This 
regulation  responds  to  an  emergency 
situation  posing  an  imminent  hazard  to 
the  public  safety  and  is  essential  to 
criminal  law  enforcement  hmction  of 
the  United  States. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612.  and  it 
has  been  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Dated;  February  28,  1994. 
Stephen  H.  Greene, 

Acting  Admlristrator  ofDrjg  Enforcement. 
[FR  Doc.  94-5203  Filed  3-4-94;  8;45  am] 
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19-00093-3)  26O0 

'9-00004-1)  2Z00 

19-00095-0)  31i)C 

0-00096-€)  23.00 

19-00097-6)  18.00 

19-00098-4)  1300 

19-00099-2)  13.00 

17-00100-0) 23DC 

19-00101-8) 6.00 


Jon  1.  1993 
Jon  1,  1993 
Jon.  I  1993 
Jon  1  1993 
Jon  1,  1993 

Jon.  1.  1993 
Joa  I,  1993 
Jon  1,  1993 

Jon  1,  1993 
Jon.  1.  1993 
Jon  1.  1993 

Api  1,  1993 
June  1.  1993 
June  1,  1993 

Apr  I.  1993 

Apr  1    1993 

Apr  1.  1993 

Apr  I,  1993 

Apr  1.  1993 
Apr   1    1993 

Apr  1  1993 
Apr  1  1993 
Apr   1    1993 

Apr  1,  1993 
Apr  1,  1993 
Apr  1.  1993 
Apr  1,  1993 
1993 
993 
1993 
1993 


Apr 
Apr 
Apr 
Apr 
Apr 


I.  1 


1.  1993 


Apr    1.  1993 
Apr   1.  1993 

Apr   1.  1993 


Apr 
Apr 
Apr 
Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
'Apt 


1993 
1993 
1993 
1993 
1993 

1993 


1,  1993 
1  1993 
1 


1993 

1993 

.  1993 

1993 

.  1993 

1993 

1993 

1993 

1993 

1993 

1  1993 

I  1993 

1  1993 

1  1993 

1  1993 

1.  1990 


IV 
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Title                                   Stock  Number  Price 

6(XHnd  (869-0  i  9-00 102-6) 8.00 

27  Parts: 

1-199  (869-019-00103-4) 37.00 

200-€nd  (869-01 9-00 10*-2) 11.00 

28  Psrts; 

1-42  1!!Z.'.'.".""."!!1!  (869-019-00105-1) 27.00 

43-end  (869-019-00106-9)  21.00 

29  Parts: 

0-99  .'. (869-019-00107-7) 21.00 

10(W99  (869-019-00108-5) 9.50 

500-899 (869-019-00109-3) 36.00 

900-1899  (869-€ 1 9-00 110-7) 17.00 

1900-1910  (§§1901.1  to 

1910999)  (869-0 19-(X)  11 1-5) 31.00 

1910  (§§1910.1000  to 

en<j)  (869-019-00112-3) 21.00 

191 1-1925  (869-019-001 13-1) 22.00 

1926  (869-019-001 1*-0) 33.00 

1927-€r.d (869-019-001 15-8) 36.00 

30  Parts: 

1-199  (869-019-00116-6) 27.00 

200-699  (869-019-00117-4) 20.00 

70O-€n(j  (869-019-00118-2) 27.00 

31  Parts: 

0-199  (869-019-00119-1) 18.00 

200-End  (869-019-00120-4) 29  00 

32  Parts: 

1-39,  Voi  I 15.00 

1-39.  VoJ  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-019-00121-2) 30.00 

191-399 (869-019-00122-1) 36.00 

400-629 (869-019-00123-9) 26.00 

630-ii99 (869-019-00124-7) 1400 

700-799  (869-019-00125-5) 2100 

800-€nd  (869^19-00126-3) 2200 

33  Pdrts^ 

1-124  ....'. (86'Ml  19-00 127-1) 20,00 

125-199 (869-019-00128-0) 25.00 

200-€nd  (869-019-00129-8) 24.00 

34  Parts: 

1-299  (869-019-00130-1) 27  00 

300-399  (869-C19-00131-0) 20.00 

400-£nd  (869-019-00132-8) 37,00 

35  (869-019-00133-6) 1200 

36  Parts: 

1-199  (869-019-00134-4) 16.00 

200-End  (869-019-00135-2) 35.00 

37  (869-019-00136-1) 20.00 

33  Parts: 

017  (869-019-00137-9) 31.00 

13-£nd  (869-01^)0138-7) 30.00 

39    (869-019-00139-5) 17.00 

40  Parts: 

1-51   (86'M) 

52  „ (869-0 

53-59  (869-0 

60  (869-0 

61-80  (869-0 

81-85  (869-0 

86-99  (869-0 

100-149 (869-0 

150-189  (869-0 

190-259  (869-0 

260-299  (869-0 

300-399  (869-0 

400-424  (869-0 

425-699  (869-0 

700-789 (869-0 


17-00138-4) 31.00 

19-00141-7) 37.00 

19-00142-5) 11.00 

19-00143-3)  35.00 

19-00144-1) 29.00 

19-00145-0) 2100 

17-00143-1) 33.00 

19-00147-6) 36.00 

19-00148-4) 24.00 

19-00149-2) 17.00 

17-00147-3) 36.00 

19-00151-4) 18.00 

19-00152-2) 27.00 

17-00150-3) 26.00 

19-00154-9) 26.00 


Revision  Date 

Apt.  1 

,  1993 

Apf.  1 

,  1993 

sApf.  1 

,  1991 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

.  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1998 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

2  July  1 

.  1984 

JJuty  1 

.  1984 

2Juty  1 

.  1984 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

*July  1 

,  1991 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

.  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

.  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,1993 

July  1 

,  1993 

July  1 

,  1992 

July  1 

,  1993 

July  1 

,  1993 

July  1 

.1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1992 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1993 

July  1 

,  1992 

July  1 

.  1993 

July  1 

,  1993 

July  1 

.  1992 

July  1 

,  1993 

Title 


Stock  NumtMr 


Price 


79(>-End  (869-019-00155-7) 26.00 

41  Chapters: 

1,  1-1  fo  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3hS 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18.  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18,  Vol.  III.  Ports  20-52  13.00 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 11.00 

201-End  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3) 24.00 

40(M29 (869-017-00158-9) 23.00 

430-End  (869-017-00159-7) 3100 

43  Parts: 

1-999  (869-019-00163-8) 23.00 

1000-3999  (869-0 19-00 164-6) 32.00 

4000-€nd (869-019-00165-4) 14.00 

44  (869-019-00166-2) 27.00 

45  Parts: 

1-199  (869-019-00167-1)  .. 

200^99  (869-017-00165-1)  .. 

500-1199  (869-019-00169-7)  .. 

1200-End (869-017-00167-8)  .. 


Revision  Date 

July  1.  1993 


22.00 
14.00 
30.00 
20.00 


46  Parts: 

1-40  (869-017-00168-6) 17.00 

41-69  (869-017-00169-4) 16.00 

70-89  (669-019-00173-5) 8.50 

90-139 (869-017-00171-6) 14.00 

140-155 (869-017-00172-4) 12.00 

•156-165  (869-019-00176-0) 17.00 

166-199 (869-017-00174-1)  17.00 

200^99 (869-017-00175-9) 22.00 

500-End  (869-019-00179-4) 1500 

47  Parts: 

0-19  (869-017-00177-5) 22.00 

20-39  (869-017-00178-3) 22.00 

40-69  (869-019-00182-4) 14  00 

70-79  (869-017-00180-5) 21.00 

80-End  (86SKI17-00181-3) 24.00 

4d  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-01 7-00 184-«) 15.00 

2  (Ports  252-299) (869-017-00185-6) 12.00 

3-6 (869-017-00186-4) 22  OO 

7-14  (869-017-00187-2) 3000 

15-28  (869-017-0018*-!) 26.00 

•29-End  (869-019-00192-1) 17.00 

4d  P3rts* 

1-99  (869-019-00193-0)  .. 

100-177  (869-017-00191-1)  .. 

178-199 (869-019-00195-6)  .. 

200-399  (869-017-00193-7)  .. 


23.00 
27  00 
20.00 
27.00 

400-J?99 (869-017-00194-5) 31.00 

100&-1199  (869-017-00195-3) 19.00 

1200-End (869-019-00199-9) 22.00 

50  Parts: 

1-199  (869-017-00197-0)  .. 

200-599  (869-017-00198-8)  .. 

60O-End  (869-017-00199-6)  .. 


23.00 
20.00 
20  00 


3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
July 
July 
*July 
July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 

Oct. 

Oct 
Oct. 
Oct. 
Oct. 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 

Oct. 
Oct. 
Oct. 
0:t. 
Oct, 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct 
Oct 
Oct 
Oct. 
Oct 
Oct 

Oct. 
Oct. 
Oct. 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1993 
1993 
1991 
1993 

1993 
1992 

1992 

1993 
1993 
1993 

1993 

1993 
1992 

1993 
1992 

1992 
1992 
1993 
1992 
1992 
1993 
1992 
1992 
1993 

1992 
1992 
1993 
1992 
1992 

1993 
1993 
1992 
1992 
1992 
1992 
1992 
1993 

1993 
1992 
1993 
1992 
1992 
1992 
1993 

1992 
1992 
1992 


CFP  Index  ond  Findings 
Aids (869-019-00053^) 36.00 


Jan.  1,  1993 
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Title                                     StocK  Number  P«lc«       Revision  Date 

Compiete  1994  CW  se« 629  00  1994 

Conptete  se' (one-ttme  "^oiling)  t&S.OO  !99i 

Conpie'e  sef  (one-tin^e  mailing)  186  OC  5W2 

Comptete  set  (one-time  nailing)  223  00  ^■')9Z 

SubicriptKXi  (mailed  as  issue<D  244  00  1994 

individual  coDies  2.00  "^■i 


'  Becouie  Tine  3  s  or  annua  comcxKjtior  f*w  yo'u'■'^e  a^r  en  t^e.  cxis  voj-^s 
if-oMl  be  'eta^ied  as  a  ocmane^'  retef^rce  iojce 

•The  Ju!v  i  ''SS  e<Jmor  cx  ii  CW  i^am  >-i««  tD-ji-.  a  ---e  only  (ex 
Pof's  l-3"5  inc^uvv'S  fo  tf*  ful  >ei'  o*  tne  Oe«erse  Arcj^;-:;*^  tf-?.j!~*^:v"s 
1-  f^oftj  !-3«  cor-ut  fV  tve*  Cf^f  vo«u?»>es  cisueo  as  D*  j.  .  ^i^  •;',>- ;>tj"9 
rMMe  DOCS 

2The  JUv  '.  !«8S  edrtior  o*  4'  C«  CN^xe^  I-  X  :c.-'.-j^<.  c  -■:■?  :--. 
toi  OoD'e'S  'i  »c  4V  noosre  Rjt  f^e  hJi  »ef  oi  O'v.  ^^"'f-^'  f^jjia:ior.i 
r  C.'xxite's  '  'c  49  consuP  tne  e«?ve^  CW  votofies  imj€<:  a-  ^i  Jutv  1. 
!'>64  co■"'3.^l'>g  '^ose  cmcp'e'v 

'No  o'-^^e^xj-^e^fs  »o  tins  vokr^  w^re  p.om(jigcrt<:  o.^."-;  '^^^  .'«?  o.r  ^r 
>»0C   to  Mo!    3!     !««'3    TV  C*P  voftff'ie  asuec   ai>-:       '    >-^    '>-«>j^;   oe 
refomed 

*No  o^''^e'X3~ie^'s  »o  t*»  voiu-'^e  we^e  p'omjgo'ec  3-^  ^  •^€  pe'  :c  inP' 
1  IC*?'  ic  Mo!  3'.  IW3  l>*  CH?  voiu'^  issoec  ac>«  1  1991.  ity>^y'.  :-e 
re*cnec! 

'S(0  <3r^^'^-te^^  >o  frss  vcxtr-ie  k**^  ooTwigcreO  cXi-'o^g  tse  pe-  oc  jjtv 
I    IP«I  to  J^ne  3C    1*53  The  C?f  vo»urri*  osueo  x*>  ;.'*«'    srx>j>c:  De  ^e'.anea 

'  So  crnendr^^s  to  mo  vo*jme  we^e  piorxd^olwO  atrmg  me  pe<  oo  xj-^ jO'  . 
1.  1993  to  C>ece'-K**  3!.  1993  the  CS!  votume  luued  Xrwory  >  !993  yx«.;:c 
oe  'e«a.Te<! 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  penod 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $2500 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $2800 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25  00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


>»»,»!ir»»t  Charge  your  order,  mmmkrvt^ 
*6952  '^8  M«y' 
Please  Tvpe  or  Print  (Fom)  is  aligned  for  typewriter  use.)  To  fex  your  order,  «»d  Inquiries- (202)  512-2250 
Pnces  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Total 
Price 


FREE 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address. attention  line) 


(Street  address) 


Total  for  Publications 
Please  Choose  Method  of  Payment: 

I     I  Check  payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account        I 1 I 1 I — \ — I — l~l — I 

I     I  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  M  II  II  I  M  rm 


(City,  State,  ZIP  Code) 
(  J_ 


(Daytime  phone  including  area  code) 

Mail  order  to: 

New  Orders,  Superintendent  at  Documents 

PXX  Box  371954,  Pittsburgh,  PA  15250-7954 


(Credit  card  expiration  date)         ^"*  y^"  f""  ^^"^  ^^^^^- 


(Signature) 


R»  6-£ 


Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  orRanization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information'  section,  uhich 
provides  addresses  and  telephone  numbers  for  u-^e  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  Llni[id  Starts 
Govern  merit  M.i'uia! 


1973/94 


Superintendent  of  Documents  Publications  Order  Form 


Oder  Pnjcess^  C<xJe 

*6395 


Charge  your  order 
It's  easy! 

To  fa.\  your  orders  (2(12 )  512  2250 

r~|  YES,  please  send  me copies  of  the  The  United  States  Government  Manual.  1993/V4  S/N  069-000-00053-3 

at  $30.00($37.5Q  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


(PIcaic  type  or  pnnt) 


(Addilional  addresvatlcnlion  hnc) 


(Strtct  addrcsi) 


(City,  Stale.  Zip  code) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Supcnntendent  of  Documents 

□  GPO  Deposit  Account        |    j    jj 


-D 


□  visa  □MasterCard  Account 


(Credit  card  CKpiraiion  date) 


Thank  you  for 
your  order! 


(Da>limc  phone  mcludmg  area  code) 


( Purchase  order  no.) 


(Authorizmg  signature)  (Bwa«J) 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  wrhen  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  onty  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be  A  renev^-al  notice  will  be 

sent  approximately  90  days  sent  approximately  90  days 

before  this  dare.  before  &m  date. 

: / :  : / : 

jAFR  SM:TH212J  DEC94  R  1     :  ;  AFKDO  SMITH212J  DEC94  R  1     • 

:  JOHN  SMITH  :  : john  smith  : 

1212  MAI.V  STREET  j  -212  MAIN  STREET  • 

:foRES:VILLE  MD  20747  :  IfoRESTVILLE  MD  20747  : 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  year  address:  Please  SEND  YOUR  MAILING  LABEI.,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Omar  PncMHig  CodK 

*5468 


Superintendent  of  Documents  Subscription  Order  Form     Charge  your  order. 

Ifneasyi 


LJtCOi  please  enter  my  subscriptions  as  follows: 


To  fax  your  orders  (202)  512-2233 


subscnptlons  to  Federal  Register  (FR);  induding  the  daily  Federal  Register,  montNy  index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  '490  C61 2.50  foreign)  each  per  year. 

subscnptJor\s  to  Federal  Register,  daJly  only  (FRDO),  at  '444  (*555  foreign)  each  per  year. 

For  privacy,  check  box  below: 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  roie  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:  March  16  at  900  am 

WTfERE;  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  [3  blocks  north  of 
'  Union  Station  Metro) 

RESERVATIONS:    202-523-4538 


OAKLAND,  CA 

WHEN:  March  30  at  900  am 

WHERE:  Oakland  Federal  Building,  1301  Clay  Street. 

Conference  Rooms  A,  B,  and  C,  2nd  Floor, 

Oakland.  CA 
RESERVATIONS:    Federal  Information  Center 

1-600-726-1995 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

Animal  and  Plant  Heatth  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Ratites  and  hatching  eggs  of  ratites,  1072&-10734 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Clinical  Laboratory  Improvement  Advisory  Committee, 

10820-10821 
Injury  Prevention  and  Control  Advisory  Committee, 
10821 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

North  Carolina,  10782 

Washington,  10782 

Coast  Guard 

RULES 

Drawbridge  operations: 
Louisiana,  10749 

Merchant  marine  officers  and  seamen: 
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licensing  and  manning  of  vessels,  10753-10756 
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Gulf  Intracoastal  Waterway,  TX;  safety  zone,  10750- 

10751 
Ohio  River,  OH;  safety  zone,  10749-10750 
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Nations  Bant;  Town  Point  Air  Show,  10749 

PROPOSED  RULES 

Anchorage  regulations: 
Hav.aii,  10772-10773 

Ports  and  waterways  safety: 
Crescent  Harbor.  AK;  safety  zone,  10773-10774 
Gastineau  Channel,  AK;  safety  zone,  10774-10775 
Narragansett  Bay,  Rl;  safety  zone,  10775-10777 
Tongass  Narrows,  AK;  safety  zone,  10777-10778 

NOTICES 

Meetings: 
Chemical  Transportation  Advisory  Committee,  10845 
National  Offshore  Safety  Advisory  Committee,  10845- 
10846 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

Sep  National  Oceanic  and  Atmosphenc  Admm;stration 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Hazardous  substances: 
.\rt  materials,  labeling  standard  and  other  requirements; 
enforcement  policy  statement,  10761-10764 


Customs  Service 

PROPOSED  RULES 

Petitions  by  domestic  interested  parties: 
Cast  iron  soil  pipe;  country  of  origin  marking,  10764- 
10766 

Drug  Enforcement  Administration 

NOTtCES 

Applications,  heannf;s.  dvterrr.mations,  etc.: 
Gant,  Allan  L..  D.O  .  10826-10627 

Education  Department 

PROPOSED  RULES 
PostsecondaPt'  education: 
Direct  grant  programs — 
National  early  intervention  scholarship  and  partnership 
program,"  10926-10937 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  development  centers  program, 
10918-19021,  10924 
Meetings: 
Indian  Education  National  Advisory  Council,  10798 

Employment  and  Training  Administration 

PROPOSED  RULES 
Job  Training  Partnership  Act: 
Veterans'  employment  programs  under  Title  IV,  Part  C; 
CFR  Pan  removed,  10769-10770 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Farmworker  housing  assistance  program,  10829 

Energy  Department 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Natural  gas  exportation  and  importation: 

AGE  Refining.  Inc.,  10808 

Direct  Energy  Marketing  Inc.,  10808 

Tarpon  Gas  Nlarketing  Ltd.,  10808 

Wisconsin  Gas  Co.,  10808 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  10807-10808 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan, 10752-10753 
PROPOSED  RULES 
Hazardous  waste: 

Land  disposal  restrictions — 
Newly  identified  and  listed  hazardous  wastes  and  soil, 
10778-10779 

Executive  Office  of  the  President 
See  Presidential  Documents 
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Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  Act,  10852 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Beech. 10734-10735 

Boeing,  10735 

Fokker.  10735-10739 
Class  B  airspace,  10744 

Class  D  airspace,  10739-10'43,  10744-10748 
Class  D  airspace.  Class  E  airspace,  VOR  Federal  airways, 

and  jet  routes,  10743-10744 
Jet  routes,  10744 
Restricted  areas.  10748-10:'49 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  10759-10769 
Class  E  airspace,  10760-10761 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  10818-10819 

Federal  Emergency  Management  Agency 

NOTICES 

Ager.cy  information  collection  activities  under  OMB 

review,  10819 
Disaster  and  emergency  areas: 

Arkansas,  10819 

Louisiana,  10819-10820 

Tennessee.  10820 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Metropolitan  Edison  Co.  et  al.,  10798-10800 

Torco  Energy  Marketing,  Inc.,  et  al.,  10800-10801 
Environmental  statements;  availability,  etc.: 

Appalachian  Power  Co..  10801 
Natural  gas  certificate  filings: 

El  Paso  Natural  Gas  Co.  et  al.,  10801-10804 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  10804 

Northern  Border  Pipeline  Co.,  10805 

Northern  Natural  Gas  Co.,  10804-10805 

OkTex  Pipeline  Co  ,  10805 

Panhandle  Eastern  Pipe  Line  Co.,  10805-10806 

Tennessee  Gas  Pipeline  Co.,  10806 

Texas  Eastern  Transmission  Corp.,  10806-10807 

UtiliCorp  United  Inc  ,  10807 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Loach  minnow,  10898-10906 

Spikedace.  10906-10915 
NOTICES 
Endangered  and  threatened  species: 

Recover}-  plans — 
Tennessee  yellow-eyed  grass,  10823 

Food  and  Drug  Administration 

NOTICES 

Meetmgs: 
.^dvisor>-  conunittees.  panels,  etc.,  10821 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois 
Revere  Ware  Corp.;  stainless  steel  and  aluminum 
cookware  manufacturing  plant,  10782-10783 
Nebraska 
Kawasaki  Motors  Manufacturing  Corp.,  U.S.A.; 
industrial  robots,  10783 
Ohio, 10783-10784 

Forest  Service 

RULES 

Landownership  adjustments: 

Land  exchanges,  10854-10874 
NOTICES 
Environmental  statements;  availability,  etc.: 

Kaibab  National  Forest.  AZ,  10781-10782 

Geological  Survey 

NOTICES 

Nevada;  hydrogeochemical  studies  program;  contribution 
acceptance  from  Marigold  Mining  Co.,  10823-10824 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Social  Security  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  10808-10810 

Decisions  and  orders,  10810-10816 

Special  refund  procedures;  implementation.  10816-10818 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Public  and  Indian  housing: 

Comprehensive  grant  program,  10876-10895 
NOTICES 
Organization,  functions,  and  authority  delegations: 

General  Counsel  Office,  10821-10823 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Cased  pencils  from — 

China,  10784 
Class  150  stainless  steel  threaded  pipe  fittings  from — 

Taiwan,  10784-10787 
Industrial  phosphoric  acid  from — 

Israel.  10787-10788 
Stainless  steel  cooking  ware  from — 

Korea,  10788-10790 
Countervailing  duties: 

Miniature  carnations  from — 

Colombia,  10790-10795 
Roses  and  cut  flowers  from — 

Colombia,  10796-10797 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act.  10825 
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Railroad  services  abandonment: 
Consolidated  Rail  Corp.,  10824-10825 

Justice  Department 

See  Drug  Enforcement  Administration 

NODCES 

Pollution  control;  consent  judgments: 

Agrico  Chemical  Co.  et  al.,  10825 

Alcan  Foil  Products  et  al..  10825 

Sierra  Environmental  Group.  Inc.,  10826 

Labor  Department 

See  Emplo>Tnent  and  Training  Administration 

See  Pension  and  Welfare  Benefits  Administration 

See  Veterans  Employment  and  Training,  Office  of  Assistant 

Secretary 
NOTtCES 
Meetings: 
Glass  Ceiling  Commission.  10827-10828 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  etc.: 

Redding  Resource  Area.  CA,  10824 
Survey  plat  filings: 

Arkansas,  10824 

National  Aeronautics  and  Space  Administration 

NOTtCES 
Meetings: 

Space  Science  Advisory  Committee,  10840 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  theft  prevention  standard: 

High  theft  lines  exemption.  10756-10758 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Passenger  car  braJce  systems — 

.\ntilock  brake  systems  for  light  vehicles,  10779-10780 
NOTtCES 
United  Nations  Economic  Commission  for  Europe  (1958); 

motor  vehicle  equipment  and  parts  regulation  revision, 

10846-10849 

National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Govemment-ovvned;  availability  for  licensing, 
10797 

National  Oceanic  and  Atmcsphenc  Administration 

NOTICES 
Meetings: 

Pacific  Fishery  Management  Council,  10797-10798 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  10852 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
North  Bethesda  Congress  of  Citizens  Associations,  Inc., 
10840-10841 

Nuclear  Waste  Technical  Review  Board 

NOTICES 
Meetings,  10841 


Pension  and  Welfare  Benefits  Admin^stration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Ashley  Construction,  Inc.,  et  al  ,  10829-10832 
Lone  Star  Industries,  Inc..  et  al..  10832-10840 

Postal  Service 

RULES 

Practice  and  procedure: 
Pandering  advertisements  statute  violations,  10751-10752 

Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences;  amendments  (Proc. 

6655),  10727 

Special  obsen-ances: 
American  Red  Cross  Month  (Proc.  6653).  10723 
Women's  History  Month  (Proc.  6654),  10725 

EXECUTIVE  ORDERS 

Trade: 
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Proclamation  6653  of  March  2.  1994 
American  Red  Cross  Month,  1994 


By  the  President  of  the  United  States  of  America  ■■' 

A  Proclamation 

Over  a  centun,-  ago,  Clara  Barton  founded  the  American  Red  Cross  to  provide 
hope,  compassion,  and  care  to  victims  of  catastrophe  and  destruction.  Today 
over  150  countries  uphold  the  idea  of  neutral  and  impartial  assistance  to 
all  people  in  times  of  great  pain,  disaster,  or  v^-ar.  In  2,600  chapters  across 
the  United  States,  and  on  200  U.S.  military  installations  around  the  world, 
over  1.4  million  American  Red  Cross  volunteers  and  more  than  23,000 
paid  staff  work  diligently  to  save  lives  and  to  assist  those  in  crisis. 

It  is  fitting  that  in  this  month,  which  celebrates  the  coming  of  spring  and 
the  rebirth  of  nature,  we  take  the  time  to  acknowledge  the  many  outstanding 
accomplishments  of  the  American  Red  Cross.  As  the  Honorary  Chairman 
of  this  praiseworthy  organization,  I  am  proud  to  commend  everyone  who 
is  associated  with  its  Hfe-saving  efforts.  The  dedicated  members  of  this 
organization  have  enabled  thousands  of  people  who  thought  hope  had  aban- 
doned them  to  experience  new  and  bright  beginnings.  Since  1881  the  Amer- 
ican Red  Cross  has  helped  millions  who  have  entered  its  doors  seeking 
shelter,  food,  financial  assistance,  training,  and  most  important,  compassion. 

The  last  12  months  will  go  down  in  history  as  a  litany  of  disasters  of 
ever}'  description,  from  the  Midwest  floods  to  the  California  fires  and  earth- 
quakes to  the  winter  storms  that  gripj>ed  a  large  part  of  the  country.  The 
American  Red  Cross  rose  to  each  challenge  in  its  usual  timely  and  efficient 
manner,  restoring  hope  for  so  many  in  need.  The  Red  Cross  is  in  the 
business  of  responding  to  disasters,  large  and  small,  365  days  a  year  It 
also  provides  blood  to  hospital  patients,  who  otherwise  might  not  survive 

For  many,  the  Great  Flood  of  1993  did  not  become  a  frightening  headline 
until  well  into  the  summer.  For  the  American  Red  Cross,  however,  the 
fioodwaters  had  been  a  serious  concern  since  early  spring.  Nine  months 
after  the  flooding  started,  over  20,000  Red  Cross  workers  had  participated 
in  the  relief  operation,  more  than  2.8  million  meals  had  been  served,  and 
approximately  35,000  families  had  received  assistance  from  Red  Cross  case- 
workers. 

While  thousands  of  Red  Cross  workers  helped  victims  recover  from  the 
fioodwaters  in  the  Midwest,  Red  Cross  personnel  in  California  faced  a  dif- 
ferent challenge — fire.  Hundreds  of  families  fleeing  the  raging  California 
fires  found  haven  in  Red  Cross  shelters.  Fire  victims  were  provided  comfort 
and  strength  as  they  tried  to  rebuild  their  lives  out  of  the  ashes. 

As  1993  came  to  a  close  and  many  of  us  began  preparing  for  holiday 
meals,  the  Red  Cross  also  was  preparing  meals — for  cold  and  hungry  people, 
victims  of  the  winter  storms  that  lashed  out  across  the  Nation.  Once  again, 
feeding  vans  were  busily  dispensing  hot  coffee  and  sandwiches,  comfort 
and  hope.  The  Red  Cross  set  up  over  100  shelters  in  6  states,  bringing 
security  and  warmth  to  those  in  need. 
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The  year  1994  began  with  nature's  awesome  display  of  power,  tearing  South- 
em  California  asunder  in  the  Northridge  earthquakes.  Again  the  Red  Cross 
was  there  to  help  those  left  homeless  and  hungry 

Thanks  to  the  American  Red  Cross  blood  program,  thousands  receive  life- 
giving  donations  and  are  able  to  enjoy  one  more  birthday,  one  more  anniver- 
sary, one  more  day  of  sunshine.  The  American  Red  Cross  collects,  processes, 
and  distributes  more  than  half  the  Nation's  blood  supply — all  while  ensuring 
that  it  is  the  safest  in  the  world.  Over  6  million  times  last  year,  donors 
came  to  the  Red  Cross  to  give  the  gift  of  life  to  others 

Through  the  network  of  the  International  Red  Cross  and  Red  Crescent  Move- 
ment, families  around  our  globe  were  able  to  locate  and  communicate  with 
loved  ones  with  whom  they  had  lost  contact  due  to  wars  or  refugee  move- 
ments. Prisoners  of  war  saw  hope  come  into  their  cells  in  the  form  of 
a  Red  Cross  emblem.  American  Red  Cross  delegates  called  such  places 
as  Armenia,  Croatia,  and  Cambodia  home  last  year  as  they  brought  medical 
care,  skilled  relief  workers,  food,  and  reassurance  to  countries  suffering 
from  the  ravages  of  disaster,  disease,  and  war. 

The  Red  Cross  has  earned  our  abiding  respect,  and  we  look  forward  to 
seeing  its  symbol  of  hope  continue  to  shine  brightly  across  this  great  land. 
A  very  grateftil  Nation  thanks  the  American  Red  Cross  for  a  job  extremely 
well  done. 

NOW,  THEREFORE,  I,  VVILLL\M  }.  CUNTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  March 
1994.  as  *■  American  Red  Cross  Month."  I  urge  all  Americans  to  continue 
their  generous  support  of  the  Red  Cross  and  its  chapters  nationwide  through 
contributions  of  time,  funds,  and  blood  donations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


IFR  D<)C    94-5417 

Filed  3  4  04.  12  28  pmi 

Billing  code  3195-01-P 


()0~lUvUPL«-AA  ^  ^AmaiM^A^ 
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Proclamation  6654  of  March  2.  1994 
Women's  History  Month,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

When  author  Zora  Neaie  Hurston  was  growing  up  in  Eatonville.  Florida, 
at  the  beginning  of  the  century,  her  mother  encouraged  her  to  "jump  at 
the  sun" — to  set  lofty  goals — even  if  she  were  not  certain  to  reach  them. 
In  many  ways,  Zora  did  "jump  at  the  sun,"  WTiting  books,  articles,  and 
plays  that  have  earned  her  a  place  among  America's  finest  writers  and 
anthropologists.  Her  mother's  words  became  a  powerful  metaphor  for  her 
life,  and  Zora's  brilliant  works  reflect  the  vibrant  history  of  the  many  women 
whose  lives  she  studied. 

Zora  Neale  Hurston  might  never  have  imagined  that  women  would  one 
day  have  the  opportunity  to  take  her  mother's  teaching  literally.  But  from 
.Sally  Ride  to  Mae  Jemison  to  Kathryn  Sullivan,  astronauts  have  soared 
closer  to  the  sun  than  most  humans  ever  dreamed.  As  we  celebrate  Women's 
History  Month,  1994,  Americans  take  special  pride  in  the  scope  of  women's 
achievements,  exemplified  by  the  daring  spirit  of  these  pioneering  individ- 
uals. We  watched  in  awe  recently  as  astronaut  Sullivan  performed  complex 
repairs  on  the  Hubble  space  telescope  by  the  light  of  the  rising  sun.  And 
we  shared  her  happiness  as  she  basked  in  the  love  of  her  family  at  the 
end  of  a  successful  mission.  From  author  to  astronaut  to  able  parent,  women 
have  embraced  a  myriad  of  challenging  roles  throughout  our  Nation's  history. 

But  America  has  not  yet  fulfilled  its  promise  of  equality  for  all  people. 
While  more  women  than  ever  now  hold  public  office  in  our  country,  more 
women  than  ever  must  also  bear  sole  responsibility  for  caring  for  their 
families.  We  rely  on  women's  knowledge  and  expertise  in  every  aspect 
of  life,  and  yet  wo  as  a  society  fail  to  provide  many  of  our  families  the 
care  and  support  they  so  desperately  need.  We  take  satisfaction  in  knowing 
that  women  have  gained  equality  under  the  law,  but  we  must  also  recognize 
the  ways  in  which  true  equality  is  still  only  a  dream.  Zora's  "sun"  eludes 
our  grasp.  This  month,  we  redodicate  ourselves  to  reaching  it. 

On  this  occasion,  we  celebrate  the  lives  of  women  too  long  missing  from 
our  history  books.  We  listen  to  the  voices  of  women  too  long  absent  from 
our  national  memor\'.  Most  important,  we  look  forward  to  a  day  when 
society  need  not  remind  itself  to  note  the  extraordinary  accomplishments 
of  women.  We  dream  of  a  time  when,  in  passing  the  lessons  of  this  generation 
from  teacher  to  student,  from  parent  to  child,  we  tell  a  story  of  women 
and  men  working  side  by  side.  We  will  say  that  it  took  all  people,  striving 
together,  to  build  a  just  and  compassionate  world  of  liberty,  charity,  and 
peace. 

The  Congress,  by  Public  Law  103-22.  has  designated  March  1994  as  "Wom- 
en's History  Month"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  obsen.  ance  of  this  occasion. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  March  1994  as  Women's  History  Month. 
I  invite  all  Americans  to  observe  this  month  with  appropriate  programs, 
ceremonies,  and  activities,  and  to  remember  throughout  the  year  the  rich 
and  varied  contributions  that  women  make  to  our  world. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(jJXUvUPLAAN  ^J^M^^Af^Q^ 


IFR  Dx    94-5418 
Filed  >-4-S4.  12  29  pm! 
Billing  code  3195-01-? 
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IFR  Doc.  94-5441 
Filed  3-4-94;  2:15  pm) 
Billing  code  3195-01-P 


Proclamation  6655  of  March  3,  1994 

To  Amend  the  Generalized  System  of  Preferences 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  sections  501  and  502  of  the  Trade  Act  of  1974,  as  amended 
("Trade  Act")  (19  U.S.C.  2461  and  2462),  and  having  due  regard  for  the 
eligibility  criteria  set  forth  therein,  I  have  determined  that  it  is  appropriate 
to  designate  Ukraine  as  a  beneficiary  developing  country  for  purposes  of 
the  Generalized  System  of  Preferences  ("GSP"). 

2.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  ("HTS")  the  substance  of 
the  provisions  of  that  Act,  and  of  other  acts  affecting  imp>ort  treatment, 
and  actions  thereunder. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  sections  501  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  General  note  4(a)  to  the  HTS.  listing  those  countries  whose  products 
are  eligible  for  benefits  of  the  GSP,  is  modified  by  inserting  "Ukraine" 
in  alphabetical  order  in  the  enumeration  of  independent  countries. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  inconsist- 
ent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(3)  The  modifications  to  the  HTS  made  by  paragraph  (1)  of  this  proclamation 
shall  be  effective  with  respect  to  articles  that  are:  (i)  imported  on  or  after 
January  1,  1976,  and  (ii)  entered,  or  withdrawn  from  warehouse  for  consump- 
tion, on  or  after  15  days  after  the  date  of  publication  of  this  proclamation 
in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


OOoUajman  "j^u^A*^^ 


Editorial  note:  For  the  President's  message  to  Congress  on  trade  with  L'kraine,  his  news 
conference  with  Ukrainian  President  Leonid  Kravchuk.  the  Joint  Statement  on  Development 
of  U.S. -Ukrainian  Friendship  and  Partnership,  and  the  Joint  Statement  on  Economic  and  Com- 
mercial Cooperation,  see  issue  9  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Executive  Order  12901  of  March  3,  1994 
Identification  of  Trade  Expansion  Priorities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  141  and  301- 
310  of  the  Trade  Art  of  1974,  as  amended  (the  "Act")  (19  U.S.C.  2171, 
2411-2420),  and  section  301  of  title  3,  United  States  Code,  and  to  ensure 
that  the  trade  policies  of  the  United  States  advance,  to  the  greatest  extent 
possible,  the  export  of  the  products  and  services  of  the  United  States  and 
that  trade  policy  resources  are  used  efficiently,  it  is  hereby  ordered  as 
follows: 

Section  1.  Identification,  (a)  Within  6  months  of  the  submission  of  the 
National  Trade  Estimate  Report  (required  by  section  181(b)  of  the  Act  (19 
U.S.C.  2241))  for  1994  and  1995,  the  United  States  Trade  Representative 
("Trade  Representative")  shall  review  United  States  trade  expansion  priorities 
and  identify  priority  foreign  country  practices,  the  elimination  of  which 
is  likely  to  have  the  most  significant  potential  to  increase  United  States 
exports,  either  directly  or  through  the  establishment  of  a  beneficial  precedent. 
The  Trade  Representative  shall  submit  to  the  Committee  on  Finance  of 
the  Senate  and  the  Committee  on  Wavs  and  Means  of  the  House  of  Represent- 
atives, and  shall  publish  in  the  Federal  Register,  a  report  on  the  priority 
foreign  country  practices  identified. 

(b)  In  identifying  priority  foreign  country  practices  under  paragraph  (a) 
of  this  section,  the  Trade  Representative  shall  take  into  account  all  relevant 
factors,  including: 

(1)  the  major  barriers  and  trade  distorting  practices  described  in 
the  National  Trade  Estimate  Report; 

(2)  the   trade   agreements   to  which   a   foreign   country   is   a   parly 
and  its  compliance  with  those  agreements; 

(3)  the  medium-term  and  long-term  implications  of  foreign  govern- 
ment procurement  plans;  and 

(4)  the  international  competitive  position  and  export  potential  of 
United  States  products  and  ser\-ices. 

(c)  The  Trade  Representative  may  include  in  the  report,  if  appropriate, 
a  description  of  the  foreign  country  practices  that  may  in  the  future  warrant 
identification  as  priority  foreign  country  practices.  The  Trade  Representative 
also  may  include  a  statement  about  other  foreign  country  practices  that 
were  not  identified  because  they  are  already  being  addressed  by  provisions 
of  United  States  trade  law,  existing  bilateral  trade  agreements,  or  in  trade 
negotiations  with  other  countries  and  progress  is  being  made  toward  their 
elimination. 

Sec.  2.  Initiation  of  Investigation.  Within  21  days  of  the  submission  of 
the  report  required  by  paragraph  (a)  of  section  1,  the  Trade  Representative 
shall  initiate  under  section  302fb)(l)  of  the  Act  (19  U.S.C  2412(b)(1))  inves- 
tigations under  title  III,  chapter  1,  of  the  Act  with  respect  to  all  of  the 
priority  foreign  country  practices  identified. 

Sec.  3.  Agreements  for  the  Elimination  of  Barriers.  In  the  consultations 
with  a  foreign  country  that  the  Trade  Representative  is  required  to  request 
under  section  303(a)  of  the  Act  (19  U.S.C.  2413(a))  with  respect  to  an 
investigation  initiated  by  reason  of  section  2  of  this  order,  the  Trade  Rep- 
resentative shall  seek  to  negotiate  an  agreement  that  provides  for  the  elimi- 
nation of  the  practices  that  are  the  subject  of  the  investigation  as  quickly 
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as  possible  or,  if  that  is  not  feasible,  provides  for  compensatory-  trade  benefits. 
The  Trade  Representative  shall  monitor  any  agreement  entered  into  under 
this  section  pursuant  to  the  provisions  of  section  306  of  the  Act  (19  U.S.C. 
2416). 

Sec.  4.  Reports.  The  Trade  Representative  shall  include  in  the  semiannual 
report  required  by  section  309  of  the  Act  (19  U.S.C.  2419)  a  report  on 
the  status  of  any  investigation  initiated  pursuant  to  section  2  of  this  order 
and,  where  appropriate,  the  extent  to  which  such  investigations  have  led 
to  increased  opportunities  for  the  export  of  products  and  services  of  the 
United  States. 

Sec  5.  Presidential  Direction.  The  authorities  delegated  pursuant  to  this 
order  shall  be  exercised  subject  to  any  subsequent  direction  by  the  President 
in  a  particular  matter. 


UJiJUs^upu^m  <PtUj^^ 


UV.  Doc    t^-543-i 
Filed   1— i-^    1  2  4  pml 
Billir^  CO  Jl^S-OI-P 


THE  WHITE  HOUSE. 
March  3.  1994. 


ttljtoridil  no<e;  For  tlie  President's  statement  on  this  Executive  order,  see  issue  9  of  the  Wi'ckty 
Compilation  of  Presidential  Documents. 
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This  section  of  the  FEDERAL  REGISTER 
contarns  regulatory  documents  ha/ing  ger>era) 
applK:3btlity  arv3  >egal  etiect,  most  o)  which 
are  keyed  to  and  codified  m  the  Code  c1 
Federal  Regulations,  which  is  pcibtished  urxier 
50  titles  pursuant  to  ■:4  u  S  C.  i6i0 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Docurr>ents   Pnces  of 
new  books  are  listed  m  the  first  FEDEFIAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[[>ocket  No.  93-137-1] 

Importation  of  Ratites  and  Hatching 
Eggs  of  Ratites 

AGENCY:  Animal  and  Plant  Health 
In.spection  Senlce.  USDA. 
ACTION:  Interim  mle  and  request  for 
comments. 

SUMMARY:  We  are  providing  that  ratites 
and  hatching  eggs  of  ratites  may  not  be 
imported  into  the  United  States  unless 
specified  identification  and 
recordkeeping  requirements  regarding 
their  origin  and  movement  are  met  in 
the  country  of  export.  This  action  is 
n«:essary  to  help  ensure  that  ratites  and 
hatching  eggs  of  ratites  that  could  pose 
a  disease  risk  to  poultry  and  livestock  in 
the  United  States  are  not  imported  into 
this  country. 

DATES:  Interim  rule  effective  March  8, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
9,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  f*iD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
137-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue,  SW..  V/ashington.  DC.  between 
8  a.m.  and  4;30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Hand.  Senior  Staff  Veterinarian. 


Import-Export  Animals  Staff,  National 
Center  for  Import-Export.  Veterinary 
Services.  APHIS.  USDA.  room  768. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-5907. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
regulate  the  importation  of  certain 
animals  and  birds,  including  ostriches 
and  other  flightless  birds  known  as 
ratites.  and  their  hatching  eggs,  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry. 

Section  92.101  of  the  regulations 
imposes  general  restrictions  on  the 
importation  of  ratites  and  hatching  eggs 
of  ratites,  including  the  requirement  that 
they  be  produced  bv  a  pen-raised  fiock 
and.  in  the  case  of  ratites,  be  mamtained 
in  a  pen-rai.sed  flock.  This  requirement 
is  necessary  to  help  ensure  that  ratites 
imported  into  the  United  States  are  not 
wild-cflught  birds  that  may  have  been 
exposed  to  communicable  diseases  and 
that  may  not  have  a  known  health 
history. 

Section  92.103(a)  of  the  regulations 
requires  that  an  application  to  import 
ratites  or  hatching  eggs  of  ratites  specify 
the  number  of  ratitt«  or  hatching  eggs 
intended  for  importation.  Section 
92.103(a)(2)(iu)  provides  that  a  permit 
to  import  ratites  or  hatching  eggs  of 
ratites  will  be  denied  or  withdrawn 
unless  a  representative  of  the  Animal 
and  Plant  Health  Inspection  Service 
(,\PHIS)  has  visited  the  premises  where 
the  flock  of  origin  is  kept  within  the  12- 
month  period  before  the  intended 
importation,  and  has  determined  that 
the  flock  is  f>en-raised  and  contains 
sufficient  breeding  pairs  to  produce  the 
number  of  ratites  or  hatching  eggs 
intended  for  importation. 

Section  92.104  requires  that  ratites  or 
hatching  eggs  of  ratites  imported  into 
the  United  States  be  accompanied  by  a 
certificate  that  certifies,  among  other 
things,  that  the  flock  of  origin  is  pen- 
raised  and  the  ratites  covered  by  the 
certificate  were  produced  by  and 
maintained  in  that  flock.  These 
provisions  are  necessary  to  help  ensure 
that  ratites  and  hatching  eggs  that  are 
not  produced  by  a  pen-raised  flock,  and 
that  consequently  pose  a  potential 
health  risk,  are  not  brought  into  the 


flock  and  subsequently  imported  into 
the  United  States. 

However,  based  on  our  experience 
enforcing  the  regulations,  we  have 
found  that,  even  with  the  requirements 
described  above,  it  c^n  sometimes  be 
difficult  to  monitor  the  number  of  ratites 
and  hatching  eggs  being  exported  from 
certain  flocks.  We  believe  this  difficulty 
in  monitoring  has  led  to  occasions 
where  smuggled  or  wild-caught  ratites 
or  hatching  eggs  of  such  ratites  have 
been  brought  into  a  flock,  then  imported 
into  the  United  States,  purportedly  as  a 
pen-raised  part  of  that  flock. 

The  regulations  in  §  92.106(b)  contain 
requirements  Tor  the  quarantine  of 
ratites  and  hatching  eggs  of  ratites  upon 
arrival  in  the  United  States.  Although 
we  consider  these  requirements  for 
quarantine  to  be  effective  in  identifying 
and  preventing  the  entry  of  ratites  with 
communicable  diseases,  the  increased 
risk  presented  by  smuggled  or  wild- 
caught  ratites  jeopardizes  the  health  of 
other  ratites  in  quarantine  and 
unnecessarily  increases  the  risk  of  the 
entry  of  a  ratite  with  a  communicable 
disease. 

Therefore,  in  this  interim  rule,  we  are 
establishing  provisions  that  require 
identification  of  all  ratites  and  hatching 
eggs  of  ratites  in  fiocks  from  which 
ratites  or  hatching  eggs  of  ratites  are 
intended  for  importation  into  the  United 
States,  and  that  require  strict  monitoring 
and  recordkeeping  of  the  number  of 
ratites  and  hatching  eggs  produced  in, 
brought  into,  or  exported  from  a  flock. 
These  requirements,  discussed  below, 
will  help  ensure  that  only  ratites  and 
hatching  eggs  of  ratites  pen-raised  on 
approved  premises  are  imported  into 
the  United  States. 

We  are  requiring  in 
§  92.101{b)(3)(i)(B)  (newly  added  in  this 
interim  rule)  that  each  ratite  produced 
in  a  flock  from  which  ratites  or  hatching 
eggs  of  ratites  are  intended  for 
impvortation  into  the  United  States  be 
identified  vnth  an  identification  number 
by  means  of  a  microchip  implanted  in 
the  pipping  muscle  at  1-day  of  age.  We 
are  also  requiring  that  each  ratite  added 
to  the  fiock  from  outside  the  Hock  be 
identified  by  means  of  microchip  upon 
arrival  in  the  flock,  and  that  each  ratite 
already  in  the  fiock  as  of  the  effective 
date  of  this  interim  rule  be  identified 
before  the  next  visit  to  the  premises  by 
an  APHIS  representative  under 
§92.101(a)(2)(iii)  (discussed  above). 
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Unlike  our  requirement  for  tiae  1-day- 
old  chicks,  however,  we  are  not 
requiring  that  the  microchip  be 
implanted  in  any  specified  location  on 
the  older  birds. 

The  microchip  identification  required 
by  this  interim  rule  will  make  possible 
a  cross-referencing  system  by  which  the 
Department  and  the  national 
government  of  the  country  from  which 
the  ratites  are  to  be  exported  can  help 
ensure  that  only  ratites  and  hatching 
eggs  of  ratites  from  pen-raised  flocks  on 
approved  premises  are  imported  info 
the  United  States. 

We  are  requiring  microchip 
identification,  rather  than  some  other 
form  of  identification,  because  we  have 
determined  that  it  is  the  most  effective 
and  humane  form  of  identification  for 
ratites.  External  forms  of  identification 
such  as  tags  can  be  easily  removed  or 
switched.  This  is  less  likelji  to  happen 
with  an  Imbedded  microchip.  Because 
of  the  thin  hide  of  a  ratite.  we  do  not 
con.sider  hot-iron  branding  to  be 
effective  or  humane. 

Based  on  importations  to  date,  we 
expect  virtually  all  ratites  imported  into 
the  United  States  to  be  those  required  to 
be  microchipped  at  1-day  of  age.  The 
pipping  muscle,  located  behind  the 
head  of  a  ratite  chick,  is  enlarged  at  the 
time  of  hatching  to  assist  the  chick  in 
bre.aking  through  the  shell.  Requiring 
the  microchip  to  be  implanted  in  the 
same  place  for  each  such  ratite  will 
facilitate  our  reading  of  the  microchips 
and  make  it  easier  to  determine  if  a 
ratite  has  been  identified  (discussed 
below  under  the  heading  "Microtiiip 
Readers").  Because  the  pipping  muscle 
decreases  in  size  as  a  ratite  grows,  it 
would  not  be  practicable  to  require  that 
it  be  the  site  of  implantation  for  older 
ratites.  However,  as  noted  above,  we 
exf)ect  few  older  ratitt^  to  be  imported 
into  the  United  States,  and  are  therefore 
not  requiring  that  such  ratites  be 
microchipped  at  any  partK  ular  location 
on  their  body. 

As  part  of  the  cross-referencing 
system  made  possible  by  the  microchip 
identification,  we  are  requiring  that  the 
country  from  which  ratites  or  their 
hatching  eggs  are  exported  have  in  place 
procedures  and  requirements,  discus-sed 
below,  for  monitoring  the  number  of 
ratites  or  hatching  eggs  of  ratites 
produced  on  each  premises  over  a  set 
production  season.  (We  are  adding  to 
the  regulations  a  definition  of 
production  sea.'^on.  di.scussed  below 
under  the  heading  'Definition  of 
Production  Season.") 

Under  §  92. 101(bH3)(iKI)  oi  this 
interim  rule,  a  production  c«iling  for 
each  premises  must  be  .set.  The  ceiling 
is  to  be  calculated  jointly  by  a  full-time 


salaried  veterinary  officer  of  the 
national  government  of  the  country  of 
export  and  the  APHIS  representative 
who  visits  the  premises  prior  to  an 
import  permit  being  issued.  The  ceiUng 
is  ba.sed  on  the  number  of  eggs  that  the 
ratites  in  the  flock  can  reasonably  be 
expected  to  produce  over  a  given 
production  season.  The  ceilings 
established  will  take  into  account  not 
only  the  number  of  ratites  in  the  flock, 
but  also  factors  such  as  the  age  and  the 
type  of  the  ratites.  Establishing  this 
ceiling  will  help  prevent  ratites  and 
hatching  eggs  of  ratites  from  being 
"laundered"  through  the  flock  for 
importation  into  the  United  States. 

Under  §92.101l'bK3)(i)(C)  of  this 
interim  rule,  on  the  date  that  each 
hatching  egg  is  produced  in  a  flock  from 
which  ratites  or  hatching  eggs  of  ratites 
are  intended  for  Importation  into  the 
United  States,  the  hatching  egg  must  be 
marked  in  indelible  ink  with  the  date  of 
production. 

Under  §92.101(b)(3)(i)(D)  of  this 
interim  rule,  the  owner  or  manager  of  a 
pre.mises  from  which  ratites  or  hatching 
eggs  of  ratites  are  intended  for 
importation  into  the  United  States  is 
required  to  maintain  on  a  daily  basis 
registers  listing  the  following:  (1) 
Number  of  live  ostriches  hatched  in  the 
Piock.  added  to  the  flock,  or  removed 
from  the  flock,  including  microchip 
identification  number;  (2)  number  of 
eggs  produced  In  the  flock  and  date  of 
production,  and  number  of  eggs 
removed  from  the  flock  and  date  of 
production:  and  (3)  number  of  eggs  in 
incubator/hatcher  and  date  of 
production.  The  owTier  or  manager  of 
the  premises  must  submit  a  copy  of  the 
registers  to  the  National  Veterinary 
Ser\  i(^  of  the  country  of  export  on  a 
quarterly  basis.  When  the  national 
government  receives  these  registers,  it 
must  in  turn  submit  a  copy  to  the 
APHIS  Administrator  on  a  quarterly 
basis. 

Under  §92.101(b)(3)(i)(Fl  of  this 
interim  rule,  the  national  government  of 
the  country  of  export,  using  these 
registers,  must  maintain  a  registry  of 
premises.  In  this  registry .  the  national 
government  is  required  to  list  each  ratite 
accx)rding  to  its  microchip  number.  The 
national  government  is  also  required  to 
maintain  a  count  of  hatching  eggs  of 
ratites  produced  on  the  premises.  Under 
§92  10(bK3)(i)(G)  of  this  interim  rule, 
no  premises  may  be  added  to  the 
registry  until  a  veterinary  officer  of  the 
national  government  or  an  employee  of 
that  government  responsible  for  the 
protection  of  fish  and  wildlife  visits  the 
premises  and  determines  that  all  ratites 
and  hatching  eggs  of  ratites  on  the 
premises  are  identified  as  required. 


Under  §92.101(b)(3)(i)(n  of  this 
interim  rule,  the  country  from  which  the 
eggs  are  exported  must  also  conduct 
random  inspections  of  premises  that 
have  b«en  added  to  the  registry.  These 
inspections  must  be  conducted  at  least 
twice  for  each  production  season  for 
each  premises,  and  must  be  carried  out 
either  by  a  veterinary  offict^r  of  the 
national  government  of  the  country  of 
export  or  an  emplo>-ee  of  that 
government  responsible  for  the 
protection  of  fish  and  wildlife.  The 
inspector  must  determine  whether  all 
ratites  and  hatching  eggs  of  ratites  are 
identified  as  required,  and  will  use  the 
markings  on  the  eggs  to  determine 
whether  the  number  of  eggs  in  the  flock 
are  within  the  c-eiling  established  for  the 
fiock.  Ratites  or  hatching  eggs  not 
identified  as  required  will  be  Ineligible 
for  the  export  certificate  required  under 
§  92.104(a)  of  the  regulations  (discussed 
below).  The  results  of  these  inspections, 
as  well  as  the  results  of  the  initial 
inspection  described  in  the  preceding 
paragraph,  must  be  recorded  on  the 
copy  of  the  quarterly  reports  that  the 
country  of  export  must  send  to  the 
Administrator.  Based  on  this 
information.  APHIS  will  deny  or 
withdraw  an  import  permit  for  ratitt>s  or 
hatching  eggs  of  ratites  from  any 
premises  on  which  all  ratites  and 
hatching  eggs  are  not  marked  as 
required. 

These  requirements,  taken  together, 
will  make  it  easier  to  detect  incidence 
of  birds  or  eggs  being  smuggled  onto  a 
premises.  Tlie  initial  visit  to  the 
premises,  described  above,  along  with 
the  calc-ulation  of  a  production  ceiling, 
will  estabiisli  how  many  ratites  are  on 
the  premises  and  the  number  of 
hatching  eggs  they  can  rea.sonably  be 
expected  to  produce.  The  registers, 
microchip  identification,  and 
subsequent  site  inspections  will  help 
ensure  that  the  number  of  ratites  ana 
hatching  eggs  on  or  leaving  the  premises 
ore  consistent  with  those  initial 
calculations. 

Under  this  interim  rule,  the 
Department  and  the  national 
government  of  the  country  of  export  will 
be  able  to  monitor  the  numlx^r  of  ratites 
and  eggs  exported  from  the  flocks  to  the 
United  States  by  means  of  the  health 
certificate  required  under  §92.104  of  the 
regulations.  Under  the  existing 
rvgulations.  this  certificate  must 
accompany  ratites  or  hatching  eggs  of 
ratites  imported  into  the  United  States. 
It  is  issued  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  the  exporting  country 
Under  the  existing  regulations,  it 
contains  information  regarding  the 
health  of  the  floci,  and  the  origin  and 
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handling  of  ratites  and  hatching  eggs  of 
ratltes  imported  into  the  United  States. 

In  this  interim  rule,  we  are  adding  to 
§§  92.104  (c)  and  (d)  the  requirement 
that  a  certificate  contain  the  certification 
that  the  flock  from  which  ratites  or 
hatching  eggs  of  ratites  are  exported  has 
not  exceeded  the  ceiling  on  production 
established  under  this  interim  rule.  We 
are  also  requiring  that  the  certificate 
indicate  the  number  of  ratites  or 
hatching  eggs  of  ratites  being  shipped  to 
the  United  States.  By  comparing  this 
information  with  the  information  on  the 
registers  and  with  the  ceiling  on 
production  calculated  under  this 
interim  rule,  both  the  Department  and 
the  nationni  government  of  the  country 
of  origin  will  be  able  to  determine  the 
number  of  ratites  and  hatching  eggs  left 
available  for  export  during  a  given 
production  season.  We  are  also 
requiring  that  the  certificate  indicate 
that  all  ratites  in  the  flock  from  which 
the  hatching  eggs  come  were  identified 
in  accordance  with  §92.101(b)(3)(iMB). 

We  recognize  that  Hock  owners  may 
wish  to  replenish  or  increase  their 
breeding  stock  by  bringing  ratites  into 
the  fiock  from  another  Hock.  In  order  to 
account  for  birds  being  added  to  the 
fiock,  we  are  requiring  in 
§92.101(b)(3)(i)(G)  that  each  premises 
from  which  ratites  or  hatching  eggs  of 
ratites  are  exported  to  the  United  States 
receive  approval  from  the  National 
Veterinary  Service  of  that  country  before 
ratites  are  added  to  the  premises  from 
outside  the  premises.  We  are  also 
requiring  that  the  national  government 
provide  that  ratites  may  not  be  added  to 
a  fiock  during  a  production  season.  This 
restriction  is  necessary  to  facilitate  the 
quota  system  established  by  this  interim 
rule. 

Microchip  Readers 

We  are  also  providing  that,  as  a 
condition  of  importing  ratites  into  the 
United  States,  the  person  intending  to 
import  the  ratites  provide  the  APIilS 
veterinary  inspeclor  at  the  intended  port 
of  entry  with  a  reader  capable  of  reading 
the  microchip  identification  of  each  of 
the  ratites.  This  will  enable  APHIS  to 
determine  whether  the  ratites  are 
identified  as  required.  Importing  ratites 
not  properly  identified,  and  not 
providing  a  reader  capable  of  reading 
the  microchips,  will  be  a  violation  of  the 
regulations  and  the  ratites  will  be 
refused  entry. 

Denial  or  Withdrawal  oflmporl  Permit 

Section  92.103  of  the  existing 
regulations  requires,  among  other 
things,  that  an  importer  apply  for  and 
obtain  an  imp>ort  permit  from  APHIS 
before  importing  ratites  or  hatching  eggs 


of  ratites  into  the  United  States.  We  are 
providing  in  this  interim  rule  that  a 
permit  will  be  denied  or  withdrawn  if 
the  importer  or  a  person  responsibly 
connected  with  the  importer's  business. 
or  the  operator  of  the  farm  of  the  fiock 
of  origin,  or  a  person  responsibly 
connected  with  the  owner  of  the  fiock 
of  origin,  is  or  has  been  convicted  of  any 
crime  under  any  law  regarding  the 
import  or  export  of  goods,  regarding  the 
illegal  movement  of  goods  within  a 
country,  or  Involving  fraud,  bribery, 
extortion  or  any  other  crime  involving  a 
lack  of  the  integrity  needed  for  the 
conduct  of  operations  affecting  the 
importation  of  ratites.  as  determined  by 
the  Administrator. 

For  the  purposes  of  the  regulations,  a 
person  shall  be  deemed  to  be 
responsibly  connected  with  the 
importer's  business  or  the  owner  of  the 
fiock  of  origin  if  such  person  has  an 
ownership,  mortgage,  or  lease  interest  in 
the  physical  plant  of  the  importer's 
business  or  the  farm  of  the  flock  of 
origin,  or  if  such  person  is  a  partner, 
officer,  director,  holder  or  o\\'ner  of  10 
per  centum  or  more  of  the  voting  stock 
of  the  importer's  business  or  the  farm  of 
the  fiock  of  origin,  or  is  an  employee  of 
the  importer  or  the  owner  of  the  fioti. 
of  origin. 

These  provisions  regarding  denial  or 
withdrawal  of  a  permit  are  based  on 
those  set  forth  in  §  92.106(c)(6) 
regarding  the  denial  of  approval  and 
removal  of  approval  of  a  commercial 
bird  quarantine  facility.  We  consider 
these  provisions  necessary  to  reduce  the 
risk  that  attempts  will  be  made  to 
import  smuggled  birds  into  the  United 
States. 

We  are  also  setting  forth  in 
§92.103(a)(2)(vii)  provisions  that 
provide  for  the  notification  of  persons 
who  have  a  permit  denied  or 
withdrawn,  and  that  provide  such 
persons,  upon  request  in  the  case  of  a 
dispute  of  material  facts,  the 
opportunity  for  a  hearing  with  respect  to 
the  merits  or  validity  of  such  action,  in 
accordance  with  rules  of  practice  which 
shall  be  adopted  for  the  proceeding. 

Definition  of  Pen-Raised 

We  are  also  amending  the  definition 
of  pen-raised  in  §  92.100,  to  provide  that 
a  fiock  will  not  be  considered  to  be  pen- 
raised  if  ratites  captured  in  the  wild  are 
added  to  it  after  the  effective  date  of  this 
interim  rule.  As  discussed  earlier  in  this 
interim  rule,  wild-caught  ratites  pose  a 
significant  risk  of  having  been  exposed 
to  communicable  diseases,  and  may  not 
have  a  known  health  history.  Adding 
such  ratites  to  an  otherwise  pen-raised 
fiock  significantly  increases  the  chances 
of  disease  being  transmitted  to  other 


ratites  in  the  fiock.  However,  prior  to 
the  publication  of  this  interim  rule,  we 
had  no  reliable  mechanism  for 
determining  whether  wild-caught  ratitf»s 
had  been  brought  into  a  fiock.  With  the 
establishment  of  the  identification  and 
monitoring  provisions  of  this  interim 
rule,  we  now  are  able  to  make  such  a 
determination.  Therefore,  we  are 
amending  the  definition  of  f)en-raised  as 
described  above,  to  help  ensure  that 
ratites  exposed  to  ratites  captured  in  the 
wild  are  not  imported  into  the  United 
States. 

Definition  of  Production  Season 

In  this  interim  rule,  we  use  the  term 
production  season.  We  are  defining 
production  season  to  mean  that  period 
of  time,  usually  approximately  9  months 
each  year,  from  the  time  ratites  in  a 
Hock  begin  laying  eggs  until  the  ratites 
cease  laying  eggs.  Ratites  by  nature 
follow  a  set  cycle  for  laying  eggs.  and. 
for  reasons  of  health  and  productivity, 
must  be  given  a  period  of  rest  between 
"production  seasons,  "  In  most  cases,  a 
production  season  lasts  approximately  9 
months,  but  this  may  vary  according  to 
factors  such  as  the  type,  age,  and 
geographical  location  of  the  ratites. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Insf)ection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  help  ensure  that  ratites 
imported  into  the  United  States,  and 
ratites  hatched  from  ratite  hatching  eggs 
ImfKjrted  into  the  United  States,  do  not 
transmit  diseases  to  poultry  and 
livestock  in  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  imprac"ticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

This  interim  rule  requires  that  foreign 
producers  of  ratites  or  ratite  hatching 
eggs  intended  for  importation  into  the 
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United  States  maintain  registers  of 
ratites  and  hatching  eggs  on  their 
premises  and  update  them  daily.  It  also 
requires  that  ratites  in  a  floc.k  from 
which  ratites  or  hatciniiy  e^s  of  ratites 
are  intended  for  importation  into  the 
United  States  be  identified  with  a 
microchip.  Additionally,  it  rt^juires  that 
ratite  hatching  eggs  in  the  flock  be 
marked  with  indelible  ink. 

At  present,  29  ratite  farms  in  7 
countries  are  approved  to  ship  ratites  or 
ratite  hatcliing  eggs  to  the  United  States. 
The  number  of  approved  foreign  farms 
varies  each  month  due  to  annual 
recertitlcation  requirements.  There  are 
2,000  to  3.000  ratite  farms  in  the  United 
States.  Virtually  all  of  them  are  small 
businesses,  as  are  the  approximately  20 
domestic  entities  that  currently  import 
ratites  and  ratite  hatching  eggs  into  the 
United  States 

V»'e  ant)cipate  that  requiring  APHIS- 
approved  ratite  producers  to  maintain 
registers  and  update  them  daily  will 
have  a  negligible  impact  on  the 
domestic  ratite  market.  However,  the 
identification  requirements  in  this 
interim  rule  are  expected  to  increase 
slightly  the  cost  of  Importing  ratites  and 
ratite  hatching  eggs.  Requiring  that  ratite 
hatching  eggs  be  marked  with  indelible 
ink  is  expected  to  increase  operational 
costs  of  foreign  producers  by  about 
SO. 50  per  egg  Requiring  each  liv'e  ratite 
to  be  identified  by  microchip  is 
expected  to  cost  foreign  producers  about 
S6  35  per  ratite.  Foreign  producers  will 
likely  increase  their  prices  to  coN-er  the 
cost  of  proposed  identification 
requirements. 

If  the  cost  of  identifying  each  ratite 
and  ratite  hatching  egg  is  passed  along 
to  United  States  buyers,  the 
identification  and  marking  requirements 
in  this  interim  rule  will  increase  the 
cost  of  imj>orting  ratites  and  ratite 
hatching  eggs  by  an  average  of  $3.00 
each.  Current  market  prices  for  ratites 
released  from  quarantine  in  the  United 
States  range  from  $1,565  for  a  45-day- 
old  ratite  chick  to  $50,000  for  an  adult 
ratite. 

We  estimate  that  the  requirements  of 
this  interim  rule  will  increase  annual 
costs  to  foreign  producers  by 
approximately  $198,375.  We  expect  that 
a  total  of  approximately  52.500  ratites 
and  hatching  eggs  of  ratites  will  be 
imported  into  the  United  States  In  1994. 
Of  these,  we  estimate  that 
approximately  23  percent  will  survive 
quarantine,  with  a  total  value  of 
approximately  $34,543,425.  Therefore, 
the  estimated  cost  of  the  requirwmer.ts  of 
this  interim  rule  will  be  le,ss  than  .6 
percent  of  the  retail  vaJue  of  ratites 
relfsasod  from  quarantine. 


Under  these  circumstances,  liie 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  wiJl  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
bt'lore  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
p(  spq.).  the  information  collection  or 
recordkeeping  requirements  inc]udt»d  in 
this  proposed  rule  will  lie  submitted  for 
approvaJ  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs.  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comm«nts  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-VV,  14th  Street  and  Independence 
Avenue  SW  ,  Washington.  DC  20250. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disea.se.  Imports,  Livestoti, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— JMPORTATJON  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows; 

Authority:  7  U.S.C  1622, 19  U.S.C.  1306: 
21  U.S.C  102-105,  111,  lUa.  134a.  Ii4b. 
134c.  134d.  134f.  135.  136.  and  136a.  31 
U.S.C  8701;  7  CFR  2.17,  2.51,  and  371.2<dJ. 

Subpart  A  to  Part  92— {Amended] 

2.  In  part  92,  Subpart  A— Birds, 
footnotes  2  through  13  and  the 
references  to  them  are  redesignated  as 
footnotes  3  through  14,  respectively 

a.  In  §  92.100,  th«  definition  of  pw?- 
raibed  is  revised,  and  a  definition  of 


production  season  is  added  to  read  as 
follows: 

§92.100    Definitions. 

»         t         •         •         • 

Pen -raised.  Cared  for  in  a  fenced 
enclosure,  such  that  the  ratites  are  kept 
apart  from  wild  ratites.  poultry,  and 
other  aiiimals;  can  be  readily  observed, 
and  be  restrained  for  inspection  and 
treatment.  A  flock  is  not  considered  to 
be  pen-raised  if  ratites  captured  in  the 
wild  have  betm  added  to  it  after  March 
fi.  1994 

•  •         •         •         • 

Production  season.  That  period  of 
time,  usually  approximately  9  months 
each  year,  from  the  time  ratites  in  a 
flock  begin  laying  eggs  until  the  ratites 
cease  laying  eggs. 

•  •        •        »        » 

4.  Sef.lion  92.101  is  amendc-d  by 
rwvising  paragraph  (b)(3)li)  to  road  as 
follows: 

§92.101     General  prohiljittons;  exceptions. 

0))  •  •  • 

(3)(i)  Except  for  ratites  Imported  as 
zoological  birds,  ratites  and  hatching 
eggs  of  ratites  shall  not  be  imported  into 
the  United  States  unless  the  following 
conditions  are  met:  (A)  The  ratites  or 
hatching  eggs  are  produced  by  a  pen- 
raised  flock,  end,  in  the  case  of  rntiles. 
maintained  in  a  pen-raised  flock; 

(B)  Eacii  ratite  produced  in  the  flock 
is  identified  with  an  identification 
number  by  means  of  a  micnxiiip 
implanted  in  the  pipping  muscle  at  1- 
day  of  age,  each  ratite  added  from 
outside  tlie  flock  is  identified  in  like 
manner  upon  arrival  in  the  flock,  except 
that  the  microchip  need  not  be 
implanted  in  the  pipping  muscle,  and 
each  ratite  already  in  the  flock  as  of 
March  8.  1994  is  identified  in  like 
manner,  prior  to  the  next  visit  to  the 
flock  premises  by  an  APHIS 
representative  under  §92.103(aK2Kiii), 
except  that  the  microchip  need  not  be 
implanted  in  the  pipping  muscle: 

(C)  On  the  date  it  is  produced,  each 
hatching  egg  produced  in  the  flock  is 
marked  in  indehble  ink  with  the  date  of 
production. 

(D)  The  owner  or  manager  of  the 
premises  from  which  the  ratites  or 
hatching  eggs  are  intended  for 
importation  into  the  United  States 
maintains  on  a  daily  basis  a  register 
listing  the  following:  (1)  Number  of  live 
ratites  hatched  in  the  flock  or  added  to 
the  (lock,  and  number  of  live  ratites 
removed  from  the  flock,  and  the 
microchip  number  for  each  of  these 
ratites; 

(2)  Number  of  eggs  produced  in  the 
flock  and  date  of  production,  and 
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number  of  eggs  removed  from  the  flock 
and  date  of  production;  and 

(J)  Number  of  eggs  in  incubator/ 
hatcher  and  date  of  production; 

(E)  The  owTier  or  manager  of  the 
premises  submits  a  copy  of  the  registers 
to  the  National  Veterinar)'  Service  of  the 
country  of  export  on  a  quarterly  basis. 
The  country  of  export  in  turn  submits  a 
copy  of  the  registers  to  the 
Administrator  on  a  quarterly  basis;  ^ 

(F)  The  country  from  which  the  ratites 
or  hatching  eggs  are  exported  to  the 
United  States  maintains  a  registry'  of 
premises  that  wish  to  export  ratites  or 
hatching  eggs  of  ratites  to  the  United 
States,  that  lists  each  ratite  according  to 
the  microchip  number  required  under 
paragraph  (b)(3Ki)(D)  of  this  section, 
and  also  maintains  a  count  of  hatching 
eggs  of  ratites  produced  on  or  added  to 
the  premises; 

(G)  Elefore  a  premises  is  added  to  the 
registry,  either  a  veterinary  officer  of  the 
national  government  of  the  country  of 
export,  or  an  employee  of  that 
government  responsible  for  the 
protection  of  fish  and  wildlife,  visits  the 
premises  and  determines  that  all  ratites 
and  hatching  eggs  of  ratites  are 
identified  as  required  under  paragraphs 
(bK3)(i)(B)  and  fb)(3Ki)(C)  of  this 
stKiion. 

(H)  The  country  from  which  the 
ratites  or  hatching  eggs  of  ratites  are 
exported  to  the  United  States  requires 
each  premises  from  which  ratites  or 
hatching  eggs  of  ratites  are  exported  to 
the  United  States  to  receive  approval 
from  the  National  Veterinary  Service  of 
that  country  before  ratites  are  added  to 
the  premises  from  outside  the  premises, 
and  also  prohibits  the  addition  of  ratites 
to  a  flock  during  production  seasons; 

(I)  The  country  from  which  ratites  or 
hatching  eggs  of  ratites  are  exported  to 
the  United  States  establishes  a 
maximum  number  of  hatching  eggs  of 
ratites  that  may  be  produced  on  €^ch 
premises  over  a  set  production  season 
The  ceiling  for  each  premises  is 
calculated  jointly  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  the  country  of  export  and 
the  APHIS  representative  who  conducts 
the  site  visit  required  under 
§92.103(aM2)(iii); 

U)  The  country  of  export  condurts 
random  inspections  of  each  premises 
intending  to  export  ratites  or  hatching 
eggs  of  ratites  to  the  United  States,  at 
least  twice  during  each  production 
season,  to  ensure  that  ail  ratites  and 
hatching  eggs  of  ratites  on  the  premises 


are  identified  as  required  under 
paragraphs  (b)(3HiKD)  and  (bK3)(i)(E)  of 
this  section.  These  inspections  must  be 
conducted  by  either  a  veterinary  ofiioer 
of  the  national  government  of  the 
country  of  export  or  an  employee  of  that 
goverrunent  responsible  for  the 
protection  offish  and  wildhfe.  If  any 
ratites  or  hatching  eggs  are  not 
identified  as  required,  the  country  of 
export  must  not  issue  the  export 
certificate  required  under  §  92.104(aj. 
The  country  of  export  must  record,  on 
the  copy  of  the  quarterly  report  required 
to  be  sent  to  the  Administrator  under 
paragraph  {hl(3)(i)(E)  of  this  section, 
whether  all  ratites  and  hatching  eggs  are 
identified  as  rvquired; 

(K)  The  country  of  export  requires 
each  premises  on  which  ratites  or 
hatching  eggs  of  ratites  intended  for 
export  to  the  United  States  are  kept  to 
submit  to  the  National  Veterinary 
Service  of  that  country  a  copy  of  the 
certificate  required  under  §  92.104(a), 

(L)  The  person  intending  to  import 
ratites  into  the  United  States  provides 
the  APHIS  veterinary  inspector  at  the 
intended  port  of  entry  with  a  reader 
capable  of  reading  the  microchip 
implanted  in  each  of  the  ratites. 
•        •        •        •        • 

5.  In  §92.103.  new  paragraphs 
(a)(2)(iv).  (aK2)(v).  {a)(2)(vi).  and 
(a)(2)(vii)  are  added  to  read  as  follows; 

§  92. 1 03  Import  pem>»t5  for  l>lrtl3 »;  and 
resefvatlon  toes  tor  space  at  quarantine 
facllittes  maintained  t>y  APHtS. 

(a)  •    •    • 

(2)*    •    • 

(iv)  A  permit  to  import  ratites  or 
hatching  eggs  of  ratites  will  be  denied 
or  withdrawn  if  an  inspection  of  the 
premises  of  the  flock  or  origin,  carried 
out  by  the  national  government  of  the 
country  of  export  under  §92.101 
(b)(3Mi')(G)  and  (b)(3KiKji.  indicates  that 
the  ratites  and  hatching  eggs  are  not 
identified  and  marked  as  required  under 
§§92.101  (bM3KiKB)  and  (b)(3)(i)(a 

(v)  A  permit  will  be  denied  or 
withdrawn  if:  (A)  The  importer  or  a 
person  responsibly  connected  with  the 
importer's  business  is  or  has  been 
convicted  of  any  crime  under  any  law 
regarding  the  import  or  export  of  goods, 
regarding  the  illegal  movement  of  goods 
within  a  country,  or  Involving  fraud, 
bribery,  extortion  or  any  other  crime 
invoKing  a  lack  of  the  integrity  needed 
for  the  conduct  of  operations  affecting 
the  Importation  of  ratites.  as  determined 
by  the  Administrator. 


(B)  The  operator  of  the  farm  of  the 
flock  of  origin,  or  a  person  responsibly 
connected  with  the  owner  of  the  flock 
of  origin,  is  or  has  been  convicted  of  any 
crime  under  any  law  regarding  the 
import  or  export  of  goods,  regarding  the 
illegal  movement  of  goods  within  a 
country,  or  involving  fraud,  bribery, 
extortion  or  any  other  crime  involving  a 
lack  of  the  integrity  needed  for  the 
conduct  of  operations  affecting  the 
importation  of  ratites,  as  determined  by 
the  Administrator. 

(vi)  For  the  purposes  of  this  section, 
a  person  shall  be  deemed  to  be 
responsibly  connected  with  the 
importer's  business  or  the  owner  of  the 
flock  of  origin  if  such  person  has  an 
ownership,  mortgage,  or  lease  interest  in 
the  physical  plant  of  the  importer's 
business  or  the  farm  of  the  flock  of 
origin,  or  if  such  person  is  a  partner, 
officer,  director,  holder  or  owner  or  10 
per  centum  or  more  of  the  voting  slock 
of  the  importer's  business  or  the  farm  of 
the  flock  of  origin,  or  is  an  employee  of 
the  importer  or  the  ov»Tier  of  the  flock 
of  origin. 

(vii)  A  permit  may  be  denied  or 
withdrawn  at  any  time  by  the 
Administrator,  for  any  of  the  reasons 
provided  in  paragraphs  (a)(2)  (ii).  (iii). 
(iv),  or(v)  of  this  section  Before  such 
action  is  taken,  the  importer  or  the 
operator  of  the  farm  of  the  flock  of 
origin  will  be  informed  of  the  reasons 
for  the  proposed  action  and.  upon 
request  in  case  of  a  dispute  of  material 
facts,  shall  be  afforded  an  opportunity 
for  a  hearing  with  respect  to  the  merits 
or  validity  of  such  action,  in  accordance 
with  rules  of  practice  which  shall  be 
adopted  for  the  proceeding.  However, 
withdrawal  of  a  permit  shall  become 
effective  pending  final  determination  in 
the  proceeding,  when  the  Administrator 
determines  that  such  action  is  necessary 
to  protect  the  public  health,  interest,  or 
safety.  Surii  withdrawal  shall  be 
effecti\'e  upon  oral  or  written 
notification,  whichever  is  eariier.  to  the 
importer  or  the  operator  of  the  farm  of 
the  flock  of  origin.  In  the  event  of  oral 
notification,  written  confirmation  shall 
be  given  to  the  importer  or  the  operator 
of  the  farm  of  the  flock  of  origin  as 
promptly  as  circumstances  permit.  This 
withdrawal  shall  continue  in  effect 
pending  the  completion  of  the 
proceeding  and  any  judicial  reNiew 
thereof,  unless  otherwise  ordered  by  the 
Administrator 


»Copk>»  (tiould  h*  m«il«l  lo  AdminlstTatoc.  c>o 
Import -Export  KnimaU  Siafl  SnXioati  CaiMar  (or 
Import-Export.  Vwerlnary  Servic«»s.  APHIS,  USOA. 
Fodenii  Building.  650S  Beicrew  Road,  HyattsvlllB, 
MD  20T82. 


"  For  ot.'uw  pofTT-Jt  rp<juirt>menu  for  bird*,  th? 
rpjjulBttons  Is»«»«kJ  b>  th«  U.S-  Df-partrrvBrt  of  the 
Interior  (SO  CTR  parts  14  asd  1 T)  abouid  tw 


6.  Section  92.104  Is  amended  by 
redesignating  paragraphs  (cM12)  and 
(c)(13)  as  paragraphs  (cKl5  and  (cXl6|. 
and  by  adding  oew  paragraphs  (cHl2), 
(c)(13).  and  ic)(14).  and  jMragrephs 
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(d)(8).  (d)(9).  and  (d)(10)  to  read  as 
follows: 

§  92.104    Certificate  for  pet  birds, 
commercial  birds,  zoological  birds,  and 
research  birds. 

•  •         •         •         • 

(c)'    •    • 

(12)  The  number  of  ratites  contained 
in  the  shipment; 

(13)  That  the  number  of  ratites  and 
hatching  eggs  of  ratites  exported  from 
the  flock  of  ongin  has  not  exceeded  the 
ceiling  established  under 
§92.101(b)(2)(iii)(I)-. 

(14)  That  all  ratites  in  the  flock  from 
which  the  hatching  eggs  come  were 
idenliTied  in  accordance  with 
§92.101(b)(3)(i)(B): 

•  «        *        *        • 

(d)*   •   * 

(8)  The  number  of  hatching  eggs 
contained  in  the  shipment; 

(9)  That  the  number  of  ratites 
hatching  eggs  of  ratites  exported  from 
the  flock  of  origin  has  not  exceeded  the 
ceiling  established  under 
§92.101(b)(2)(iii)(I);and 

(10)  That  all  ratites  in  the  flock  from 
which  the  hatching  eggs  come  were 
identified  in  accordance  with 
§92.101(bH3)(i)(B). 

Done  in  Washington,  DC.  this  Isf  day  of 
March  1994. 
Patricia  Ieiu«n, 

Acting  ,\ssistant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  D<<L   44-5164  Filed  3-7-94,  8:45  ami 
BItUNG  CO0£  J410-J4-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  93-NM-145-AD;  Amendment 
39-8847;  AD  94-05-09] 

Airworthiness  Directives;  Beech  Model 
400A  Airplanes  Equipped  With  Certain 
Tosington  Cabin  Seat  Frames 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMIWARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
airplanes,  that  requires  an  inspection  to 
delect  fatigue-related  cracking  in  certain 
cabin  seal  frames;  measurement  to 
determine  gap  size  between  the  bearing 
shafts  and  certain  seat  frames;  and 
rttpair.  if  necessary-  This  amendment  is 
prompted  by  in-service  inspection 
reports  of  fatigue-related  cracking 
radiating  outward  from  the  bushings 


welded  into  the  cabin  seat  frames.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  the 
cabin  seat  firames  from  their  bases 
during  an  emergency  landing. 
DATES:  Effective  April  7. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Ehrector 
of  the  Federal  Register  as  of  April  7. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Tosington  Enterprises,  Inc.  2261 
Madera  Road.  Simi  Valley,  California 
93065.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplan'»  Directorate,  Rules  DNocket, 
1601  Lind  Avenue.  SVV.,  Renton, 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate.  Wichita  Aircraft 
Ceilification  Office  (AGO).  1801  Airport 
Road,  room  100.  Mid-Continent  Airport. 
Wichita,  Kansas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120W.  FAA. 
Small  Airplane  EHrectorate,  Wichita 
ACO.  1801  Airport  Road,  room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4122;  fax 
(316)946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Beech  Model  400A 
airplanes  was  published  in  the  Federal 
Register  on  November  8,  1993  (58  FR 
59223).  That  action  proposed  to  require 
a  one-time  visual  Inspection  to  detect 
fatigue-related  cracking  in  certain  cabin 
seat  frames;  measurement  to  determine 
gap  size  between  the  bearing  shafts  and 
certain  seat  frames;  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  41  Beech 
Model  400A  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  29  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 


actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,595,  or  $55  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorityi  49  DSC  App.  1354(a),  1421 
and  1423;  49  L'.S.C  106(g);  and  14  CFR 
11  89. 
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§39.13    [Ameoded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-05-09  Beech  Aircrafl  Coq>oration: 

Araondment  39-884'.  Docket  QJ-NM- 
145- AD. 

Applicability-  Model  400A  airplanes;  serial 
numbers  RK-1  through  RK-40  inciu.sive.  and 
RK— 15;  equipped  with  Tosington  Cabin  5>eat 
Framfs  having  senai  numbers  prior  to  5606. 
on  which  Modification  Kit  Number  303-307 
has  not  been  installed,  certificated  in  any 
categor>'. 

Compliance:  Required  as  indir:ated.  unless 
accomplished  previously 

To  prevent  8e{>aration  of  the  cabin  seat 
frames  from  their  bases  during  an  emergency 
landing,  accomplish  the  following:  (a)  Within 
200  hours  time-in-serv  ice  after  the  effective 
date  of  this  AD.  perform  a  visual  inspection 
to  detect  fatigue-related  cracking  extending 
radially  outward  from  the  bushings  welded 
into  the  cabin  seat  frames,  in  accordance 
with  Tosington  Enterprises.  Inc..  Servict' 
Bulletin  001.  dated  July  1993.  If  any  cradting 
is  found,  pnor  to  further  flight,  repair  by 
welding  in  accordance  with  the  service 
bulletin. 

(b)  Within  200  hours  time-in -ser\-ice  after 
the  effective  date  of  this  .^D.  measure  the  gap 
size  between  the  bearing  shaft  and  the  lower 
aft  and/or  forward  s»!at  frames  in  arxx>rdance 
with  Tosington  Enterprises,  Inc.,  Service 
Bulletin  001,  dated  July  1993. 

(1)  If  the  gap  size  is  6.32  inch  or  greater, 
prior  to  further  flight,  repair  by  reinforcing 
the  cabin  seat  frame  in  acxordance  with  the 
service  bulletin. 

(21  If  the  gap  size  is  less  thiin  0.32  inch,  no 
further  action  is  required 

(c)  An  aitomativB  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Wichita 
Aircraft  Ortification  Office  (ACX3),  FAA. 
Small  Airplane  Directorate  Operators  shall 
submit  their  requests  through  an  eppropriatp 
F.A-A  Principal  Maintenance  Inspector,  who 
may  f^<i  comments  and  then  mmd  it  to  the 
Managnr.  Wichita  ACT). 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliBnce  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  2T  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  con  be 
accomplished. 

(e)  The  Inspection,  repairs,  and 
measurement  shall  be  done  in  accordance 
with  Tosington  Enterprises.  Iisc.  Service 
Bulletin  001.  dafod  July  1993.  This 
inctjrporation  by  reference  whs  approved  by 
the  Dire(.-tor  of  the  Federal  Register  in 
accordance  with  5  U.S.C  5521a)  and  1  CFR 
part  51.  Copies  may  be  obtained  frtjm 
Tosington  Enterprises.  Inc..  2261  Madera 
Road,  Simi  Valley.  California  93065.  Copies 
may  be  inspected  at  the  FA,A.  Transport 
Airplane  Directorate.  1601  L;nd  Avenue. 
SW..  Renton,  Washington,  or  at  the  FAA. 
Small  Airplane  Directorate,  Wichita  Aircraft 


Certification  Office  (AGO),  1801  Airport 
Road,  room  100,  Mid-Continont  Airport, 
Wichita.  Kansas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700.  Washington,  DC. 

(fl  This  amendment  becomes  effective  on 
April  7. 1994. 

Issued  in  Renton.  Washington,  on  February 

28.  1994 

DarrelJ  M.  Pederson. 

Aaing  Manager,  Transport  Airpiane 
Dire-ctorate.  Aircraft  CertifKOtion  Str\tce 
IFR  Dix^  94-4951  Filed  3-7-94;  8:45  am] 
BILUNQ  CODE  4»^0-1»-U 


14  CFR  Part  39 

[Docket  No.  91-NM-65-AD;  Amendnwit 
39-8802;  AD  94-02-04] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule:  correction. 

SUMMARY:  This  do<:ument  corrects  the 
airworthiness  directive  (AD)  number  for 
the  above-captioned  AD  that  was 
published  in  the  Federal  Register  on 
Tuesday.  February  1,  1994  (.")9  FR  4567) 
A  typographical  error  in  the  processing 
of  the  doc-ument  resulted  in  two  ,\D's 
having  the  same  AD  number.  In  all  other 
respec:ts.  tlie  original  do<.:ument  is 
correi.t. 

DATES:  Effective  March  3,  1994 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  727-53-0197, 
Revision  1.  dated  April  9.  1992.  as  iLsted 
in  the  regulation  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  3.  1994  (59  FR  4567,  February  1, 
1994). 

FOR  FURTHER  INFORMATtON  CONTACT:  Phil 
Forde  206-227-2771 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  Airworthiness  Directive  (AD), 
applicable  to  all  Boeing  Model  727 
series  airplanes,  was  published  in  the 
Federal  Register  on  Tuesday,  February 
1,  1994  (59  FR  4567),  with  an  effective 
date  of  March  3.  1994  As  published, 
that  .\D  contained  a  typographical  error: 
The  AD  number  for  that  rule  was  shown 
incorrectly  as  '•94-04-04,"  rather  than 
the  correct  AD  number  of  "94-02-04  " 
Because  of  this  error,  two  ADs  were 
published  with  the  same  AD  number. 
This  docimient  corrects  the  AD  number 
of  amendment  39-6802  to  94-02-04 
Since  none  of  the  reeulator\-  Information 
has  been  changed,  the  final  rule  is  not 
being  republished. 


Issued  In  Renton,  Washington,  on  Maich  2 
1994 

Dairell  M.  Pedenon. 

Acting  Manager.  Transport  Airpiane 
Directorate.  Aircraft  Certiftcation  Servjcff. 
IFR  Doc  94-5240  Filed  3-7-94.  8:45  am| 

BILUNO  COOE  «»««-11^ 


14  CFR  Part  39 

pocket  Ho.  KM4^*-77-AO;  AmwxJmeot 
39-8840:  AOe4-0&-021 

A»r¥»orthiness  Dtrectives;  FoKker 
Model  F-28  Marie  1000,  2000.  3000,  and 
4000  Series  Atrpianes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTtON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
series  airplanes,  that  requires  the 
implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  tasks  or  by 
revising  the  maintenance  inspection 
program  to  include  such  a  program. 
This  amendment  is  prompted  by  reports 
of  incidents  invoKing  corrosion  and 
fatigue  cracking  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal; 
these  incidents  ha\'e  jeopardized  the 
airworthiness  of  the  affected  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  pre\-ent  degradation  of  the 
structural  capabilities  of  the  airplane 
due  to  the  problems  associated  with 
corrosion. 
DATES:  Effective  April  7,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
re-gulations  is  approved  by  the  Diret:tor 
of  the  Federal  Register  as  of  April  7, 
1994. 

ADDRESSES:  The  ser\ice  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street.  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  K\\..  suite  700,  Washington.  DC 
FOR  FURTHER  (NFORMATJON  CONTACT: 
Mark  Quani.  -\erospac8  Engineer, 
Standardization  Branch,  ANM-113, 
F.'VA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  9H055-4056;  telephone 
(206) 227-2145: fax (206)  227-1320. 
SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federai 
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Aviation  Regulations  to  include  an 
airworthiness  dinxUive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F-28 
series  airplanes  was  pubhshed  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  November  9,  1993  (58  FR 
59418).  That  action  proposed  to  require 
the  implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  tasks  or  by 
revising  the  maintenance  inspection 
program  to  include  such  a  program. 

Interested  persons  have  btMsn  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenteFb  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FA-^  has  determined  that  air 
safefv  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  ?\A  estimates  that  46  airplanes 
of  US.  rt-gistrv  will  be  affected  by  this 
AD.  that  it  will  take  an  average  of 
approximately  7  work  hours  per  basic 
task  to  acx:omplish  the  77  basic  tasks 
called  out  in  the  Fokker  Corrosion 
Prevention  and  Control  Program  (CPCP) 
Do<ument;  this  represents  a  total 
a\erage  of  539  work  hours  (this  figure 
includes  not  only  inspection  time,  but 
access  and  closure  time  as  well).  The 
average  labor  rate  is  S55  per  work  hour. 
Ba.stxi  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  for 
the  4-vear  average  inspection  cycle  is 
estimated  to  be  51,363,670.  or  529,645 
per  airplane. 

The  total  cost  impart  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherv\  ise  be  home  by  operators. 
However,  because  of  the  general 
obligation  of  opentors  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  reauired  to  do  so  by  the  AD. 

.^  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 


matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  this  cost- 
beneficial  level  of  safety  is  no  longer 
being  achieved  and  that  the  required 
actions  are  necessary  to  restore  that 
level  of  safety.  Because  this  level  of 
safetv  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analvsis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effeds  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority;  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

94-05-02  Fokker  Airiendmont  39-8840. 
Docket  93-NM-77-AD. 
Applicability:  Model  F-28  Mark  1000.  MK 
2000.  MK  3000.  and  MK  4000  series 
airplanes  (docs  not  include  Model  MK  0100 
series  airplanes),  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
accomplished  pre\iously. 

Note  1;  This  AD  references  Fokker 
Document  SE-253.  "F-28  Corrosion  Control 
Program."  Including  all  revisions  through 
September  15.  1992.  (hereafter  referred  to  as 
"the  Document ').  for  t>asic  tasks,  definitions 
of  corrosion  levels,  compliance  times,  and 
reporting  requirements.  In  addition,  this  AD 
specifies  inspection  and  reporting 
requirements  beyond  those  included  in  the 
Document.  Where  there  are  differences 
between  the  AD  and  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  "the  FAA"  is  defined  differently  for 
different  operators,  as  follows:  For  those 
operators  complying  with  paragraph  (a)  of 
this  AD,  "the  FAA"  is  defined  as  "the 
Manager  of  the  Standardization  Branch, 
ANM-n3.  FAA.  Transport  Airplane 
Directorate."  For  those  operators  operating 
under  Federal  Aviation  Regulation  (FAR) 
Part  121  or  129.  and  complying  with 
paragraph  (b)  of  this  AD.  "the  FAA"  is 
defined  as  "the  cognizant  Principal 
Maintenance  Inspector  (PMI)."  For  those 
operators  operating  under  FAR  Part  91  or 
125.  and  complying  with  paragraph  (b)  of 
this  AD,  "the  FAA"  is  defined  as  "the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office." 

Note  3;  The  FAA  recommends  that  priority 
for  implementing  the  corrosion  prevention 
and  control  program,  specified  in  this  AD,  be 
given  to  older  aircraft  and  areas  requiring  a 
significant  upgrade  of  previous  maintenance 
procedures  to  meet  the  program 
requirements. 

To  preclude  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion, 
accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  complete  each  of  the  l)asic  tasks 
specified  in  section  2.4  of  the  Document  in 
accordance  with  the  procedures  of  the 
Document  and  the  schedule  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  4:  A  "basic  task,"  as  defined  in 
section  2.4  of  the  Document,  includes 
inspections;  procedurt^s  for  a  corrective 
action,  including  repairs,  under  identified 
circumstances;  application  of  sejilants  or 
corrosion  inhibitors;  and  other  follow-on 
actions. 

Note  3;  Airplane  "areas"  are  those  items 
listed  In  columnar  fonn  in  the  "ACTION" 
statement  of  each  task,  as  listed  in  the 
Document. 
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Note  6:  Basic  tasks  completed  in 
accordance  with  the  CKxunient  before  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  basic  task 
requirements  of  paragraph  (a)(1)  of  this  AD. 

Note  7:  Where  non-destructive  inspection 
(NDI)  mefhods  are  employed,  in  accordance 
with  section  2.4  of  the  Document,  the 
standards  and  p^oct^dures  used  must  be 
afx:eptable  to  the  Admmistrator  in 
aicordanc*  with  FAK  section  43.13. 

(1 )  Complete  the  initial  basic  task  of  each 
airt:raft  zone  sp(H:ified  in  section  2  4  of  the 
t3ocumont  as  follows:  (i)  For  airplane  areas 
that  have  not  yet  exceeded  the  "Initial 
Inspection  Time  (IIT)"  for  a  basic  task  as  of 
one  year  after  the  effective  date  of  this  AD: 
Initial  compliance  must  occur  no  later  than 
the  irr.  or  no  later  than  one  Rcp«at 
Inspection  Time  (RIT)  interval  measunxJ 
from  a  date  one  year  after  the  effective  date 
of  this  AD.  whichever  occurs  later. 

(ii)  For  airplane  areas  that  have  exceeded 
the  in  for  u  particular  basic  task  as  of  one 
year  after  the  effective  ilatn  of  this  AD:  Iniliid 
Compliance  must  occur  within  one  RIT 
interval  for  that  task,  or  within  6  years. 
rapasun>d  from  a  date  one  year  after  the 
effective  date  of  this  AD.  w  hichever  occurs 
first. 

(iii)  .Notwithstandiiig  piinntraphs  (a)(l)(i) 
and  (aMlMiilof  this  AD.  accomplish  the 
initial  basic  task,  for  each  area  that  exceeds 
the  IIT  for  that  area,  at  a  minunum  rate  of  one 
such  area  e\-fTy  two  years,  bejjinning  one 
yetir  after  the  effective  date  of  this  AD. 

Note  8.  This  par,ignif>h  does  not  require 
iiisptKtion  of  any  area  that  has  not  exceeded 
the  IIT  for  that  area 

Note  9:  This  minimu.ii  rate  requin-menl 
may  caase  an  undue  hanlship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  caM^-by-case  basis 
under  the  provisions  of  paraj^mph  (h)  of  this 
AD 

(2)  Repeat  each  basic  task  at  a  time  interval 
not  to  exceed  the  RIT  interval  sp(M.ified  In  the 
DoMiment  for  that  task. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  .AD  Prior  to  one  year 
after  the  cffM:tive  date  of  this  AD.  revise  the 
FAA-approved  maintenance/inspection 
program  to  Include  the  corrosion  control 
program  specified  in  the  Document:  or  to 
include  an  equivalent  program  that  is 
approved  by  the  FAA  In  all  cases,  the  initial 
basic  task  for  each  airplane  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in  pamgraph 
(a)(1)  of  this  AD 

(1)  Any  op«?rator  complying  with  paragraph 
fb)  of  this  AD  may  us<-  an  ahemative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  section  91  41  7  or  section 
121  380  for  the  actions  required  by  this  AD. 
provided  it  is  approved  by  the  FA.^  end  is 


included  in  a  rf^vision  to  the  FAA-approved 
maintenance/inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  basic  task,  extensions  of  RIT 
intervals  specified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
an  RIT  interval  to  be  increased  by  up  to  10%. 
but  not  to  exceed  6  months.  The  FAA  must 
be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

(d)(1)  If.  as  a  result  of  any  inspection 
conducted  in  accordance  with  paragraphs  (a) 
or  (b)  of  this  AD.  Level  3  corrosion  is 
determined  to  exist  in  any  airplane  area, 
accomplish  either  paragraph  (d)(l)(i)  or 
(d)(l)(ii)  within  7  da>-s  after  such 
determination: 

(i)  Submit  a  niport  of  that  determination  to 
the  FAA  and  complete  the  basic  task  in  the 
affected  aircraft  zones  on  all  Model  F-28 
series  airplanes  in  the  operator's  fleet,  or 

(ii)  Submit  tu  the  FAA  for  approval  one  of 
the  following:  [A]  A  proposed  schedule  for 
performing  the  basic  tasks  in  the  affected 
aircraft  zones  on  the  remaining  Model  F-28 
series  airplanes  in  the  operator's  fleet,  which 
is  adequate  to  ensure  that  any  other  Level  3 
corrosion  is  detected  in  a  timely  manner, 
along  with  substantiating  data  for  that 
schedule:  or 

(B)  Deta  sut>stantiating  that  the  Level  3 
ctjrrosion  found  is  an  isolated  octrunvnce. 

Note  10  Notwithstanding  the  provisions  of 
Section  2.1  of  the  Dix:ument.  which  would 
permit  corrosion  that  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
Typical  of  the  operator's  usage  of  other 
airplanes  in  the  sftme  fl(>et."  this  pars^raph 
requires  that  dtita  substantiating  any  such 
finding  be  submitted  to  the  FAA  (ref  Nste  2 
of  this  ADI  fnr  approval 

(2)  Tlie  FA.A  may  imp<jse  schedules  other 
than  those  proposed,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  U'vel  3  corrosion  is  detected  in  a 
timely  manner 

(3)  Within  the  time  wihedule  approved 
under  paragraph  (d)(1)  or  (d)(2)  of  this  AD. 
accomplish  the  basic  tasks  in  the  affected 
aircraft  zones  of  the  remaining  Model  F-28 
series  airplanes  in  the  operator's  fleet 

(e)  If.  as  a  result  f)f  any  insptection  after  the 
Initial  inspection  conducted  in  accordance 
with  paragraphs  (a)  or  (b)  of  this  AD.  it  is 
determined  that  corrosion  findings  exa-ed 
LcvpI  1  in  any  area,  within  60  days  after  such 
deiermination,  implement  a  means,  approved 
by  the  FAA.  to  reduce  future  findings  of 
corrosion  in  that  area  to  Level  1  or  better 

(fl  Before  any  opertrtor  places  Into  service 
any  airplane  subject  to  the  requirements  of 


this  AD,  a  schedule  for  the  accomplishment 
of  basic  tasks  required  by  this  AD  must  be 
established  in  accordance  with  paragraph 
(0(1)  or  (0(2)  of  this  AD,  as  applicable: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD,  the  first  basic  task 
in  each  aircraft  zone  to  be  performed  by  the 
new  operator  must  be  accomplished  in 
accordance  with  the  previous  operator's 
schedule  or  with  the  new  operator's 
schedule,  whichever  would  result  in  the 
eariier  accomplishment  date  for  that  task. 
After  each  basic  task  has  been  performed 
once,  each  subsequent  task  must  be 
performed  in  accordance  with  the  new 
opt^rator's  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD.  the  first  basic  task  for  each  aircraft 
zone  to  be  performed  by  the  new  operator 
must  be  accomplished  prior  to  further  flight 
or  in  accordance  with  a  schedule  approved 
by  the  F\.\ 

(g)  Within  7  days  after  the  date  of  detection 
of  any  Level  3  corrosion,  and  within  3 
months  after  the  date  of  detection  of  any 
Level  2  corrt)sion.  submit  a  report  to  Fokker 
of  such  fmdings.  in  accordance  with  section 
2.5  of  the  Document 

Note  1 1   Reporting  to  the  FAA  of  Le\el  2 
and  Level  3  corrosion  found  as  a  result  of  any 
opportunity  inspections  is  highly  desirable 

fh)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  theu  requests  through  the 
cngnizaiit  Maintenance  Insf>eaor  at  the 
appropriate  FAA  Flight  Standards  office, 
who  may  concur  or  comment  dfid  then  send 
It  to  the  Manager,  Standardization  Branch. 
ANM-m 

Note  12  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  permits  may  be  issued  in 
eccordiance  with  FAR  21  197  and  21.199  to 
operate  airplanes  to  a  base  id  order  to  comply 
with  the  requirements  of  this  AD 

(j)  Reports  of  inspection  results  required  by 
fhik  AD  h«v«  been  «pprov»»d  by  the  Offic*  of 
Managerrw^nl  end  Budget  (()MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
m«0<44  U  S.C  3S01  rt  seq  )  and  have  been 
assigned  OMBContrr>l  Number  2120-0056. 

(k)  The  t)asic  tasks  shall  be  done  in 
accordance  with  Fokker  Document  SE-253 
"F28  Corrosion  Control  Program."  revised 
through  .September  15.  1992,  which  contain* 
the  following  list  of  effective  pages: 
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Tast<  ^to. 


Page  No. 


Revision  level 
srwwn  on  page 


Dale  shown  on 
page 


Introduction 


1-2.  5-S.  10-15.  17-19 

3-4,  9.  16,  20,  25 

21-24,  26 


3 
3-1 

1 


Jan.  1,  ■'992. 
Sept  15,  1992 
Jan.  1,  1992, 


Corrosion  inspections 


OiO-OO  

020-00  , 

030-00 

040-00  , 

060-00  

100-00  , 

'10-00  

120-00  

120-01    

130-00  

130-01    

140-00  

140-01    

160-00  

160-00  

200-00  

250-CO  

2'.A>-0i    

250-02  

250-03  

270-00  

2S0-O0  

290-00  

290-01    

290-02  

290-03  

290-04  

300-00  

3CO-01  cort 

300-02  

400-00  

410-00 

420-00  

520-00  

520-01    

520-02  , 

530-00  

537-00  

537-01    

537-02  

538-00  

538-01    

538-02  

540-00  

556-00  

560-00  

5^0-00  

5/0-01    

570-02  

570-03  

700-00  .;.... 

710-00  

720-00  

730-00  

7^0-00  

750-00  

760-jO  

3*00-00  

81 '0-00  

8 ■ 3-01   

820-00  _... 

9 '0-00  

9i(M)2  

920-00  

920-01    


010/01   .. 

020/01   .. 

030/01   .. 

040/01   .. 

050/01   .. 

100/01   .. 

110/01   .. 

120/01   . 

120/02  ., 

130/01   . 

\30JOZ  .. 

140/01   . 

140A)2  . 

150/01   . 

160/01   . 

200A31   . 

250/01   , 

260A)2  . 

250/03  . 

250/04  . 

270/01   . 

280/01   . 

290/01   . 

29a'02  . 

290/03  . 

290/04  . 

290/06  . 

300/01   . 

300/03  . 

300/04  . 

400/01   . 

410/01   . 

420/01    . 

520/01    . 

520/02  . 

520/03  . 

530A)1   . 

537/01   . 

537/02  , 

537/03  , 

538/01 

538/02 

538/03 

540/01 

556/01 

560/01 

570/01 

570/02 

570m 

570/04 

700/01 

710/01 

720/01 

730/01 

740/01 

750/01 

760A)1 

800/01 

810/01 

810/02 

820/01 

91Q/01 

910/03 

920/01 

920/02 


Jan.  1,  1992. 


Jan.  1,  1992 
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Task  No. 

Page  No. 

Revision  levei 
shown  on  page 

Date  shown  on 
page 

930-00  

930/01   

9J0-O0  

940/01   

950-00  

950/01   

380-00  

980/01   

300-01   

300/02 

3-1 

Sept.  15.  1992. 

300-03 

300/05  

560-01   

560/02  

820-01   

820/02  

910-01 

910/02  

920-02 

920/03  

940-01   

940/02  

980-01   

980/02  

Appendix  A 

1-n  .... 

3 

Jan.  1,  1992 

Appendix  B 

1 

3-1 

Sept.  15.  1992 

1-3  

3 

Jan.  1,  1992. 

This  incorporation  by  refRrence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  wit^  5  U.S  C.  552(a) 
and  1  CFR  part  51,  Copies  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  S\V.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  N\V..  suite  700.  Washington. 
DC. 

(1)  This  amendment  becomes  effective  on 
April  7,  1994 

Issued  in  Ronton.  Washington,  on  February 
18.  1994. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  94^277  Filed  3-7-94:  845  am) 

BILUNQ  CODE  4910-11-U 


14  CFR  Part  71 

(Airspace  Docket  No  94-ACE-05] 

Modification  of  Class  D  Airspace; 
Waterloo,  lA 

AGENCr:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Waterloo 
Municipal  Airport,  Waterloo,  Iowa,  by 
adding  the  phrase:  "This  Class  D 
airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 


Facility  Directory."  On  September  16. 
1993,  Airspace  Reclassification 
discontinued  the  use  of  the  terms 
"control  zone"  and  "airport  traffic 
area."  Airspace  designated  from  the 
surface  for  an  airport  where  there  is  an 
operating  control  tower  is  now  Class  D 
airspace.  The  intended  effect  of  this 
action  is  to  allow  a  variation  of  Class  D 
airspace  effective  times  to  coincide  with 
the  operating  hours  of  the  Waterloo 
Municipal  Airport  Traffic  Control 
Tower  (ATCT),  Waterloo,  Iowa. 

EFFECTIVE  DATE:  0901  UTC.  April  28. 

19fl4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Carnine.  Airspace  Specialist.  Air 

Traffic  Division,  System  Management 
Branch,  ACE-530b.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Reclassification,  effective 
September  16.  1993.  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
Prior  to  September  16,  1993,  the 
Waterloo  control  zone  was  in  effect  24 
hours  a  day,  7  days  a  week.  However, 
the  Waterloo  ATCT  was  a  part-time 
facility  with  the  hours  published  in  the 
North  Central  AirportyFacility  Directory. 
The  intended  effect  of  this  action  is  to 
allow  a  variation  to  the  Class  D  airspace 


effective  times  to  coincide  with  the 
operating  hours  of  the  Waterloo  ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  Waterloo 
Municipal  Airport.  Waterloo,  Iowa.  The 
purpose  of  this  amendment  is  to  allow 
a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Waterloo  ATCT. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9A, 
dated  June  17.  1993.  and  effective 
September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
amended  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulator.-  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
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the  anticipated  impaci  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED) 

1.  The  authority  citation  for  part  71 
continues  to  re.ad  as  follows: 

Authorirv:  44  use  npp  1348(a),  1354(a). 
1510;  E.O   10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389,  49  US  C.  106(gl;  14  CFR 
11  60. 

571.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  711  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  IR,  1993,  is 
amended  as  follows: 

Paragraph  5000    General 

•         •         •         *         * 

ACE  lA  D  Waterloo,  lA  [Rcvtsed] 

VV.iterioo  M'jnit  ip<il  .Airpo.'l.  lA 
(lat.  42''33'25"  N.  long.  92°24'01"  W) 
That  airsp.ice  entcnding  upward  from  the 
surface  to  and  including  3,400  fett  MSL 
wjthin  a  4.3-mile  radius  of  Waterloo 
Municipal  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
.Airport/Facility  Directory. 
<         •         *         •         • 

Issued  in  Kansas  City.  Missouri,  on 
February  15.  1994. 
Clarence  E.  Newt)em, 

Manager.  Air  Traffic  Division,  Central  Region. 
IFR  Doc.  94-5263  Filed  3-7-94;  8:45  am) 

BILUNG  CODE  49ia-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-07] 

Modification  of  Class  D  Airspace;  Cape 
Girardeau,  MO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 


airspace  as.sociated  with  the  Cape 
Girardeau  Municipal  Airport,  Cape 
Girardeau,  Missouri,  by  adding  the 
phrase:  "This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously 
published  in  the  Airport/Facihty 
Directory."  On  September  16,  1993, 
Airspace  Reclassification  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  op)erating 
control  tower  is  now  Class  D  airspace. 
The  intended  effect  of  this  action  is  to 
allow  a  variation  of  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Cape  Girardeau 
Municipal  Airport  Traffic  Control 
Tower  (ATCT),  Cape  Girardeau, 
Missouri. 

EFFECTtVE  DATE:  0901  UTC,  April  28, 
1994. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Dale  L.  Carnine,  Airspace  Specialist,  Air 
Traffic  Division,  System  Management 
Branch,  ACE-530b,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 
History 

Airspace  Reclassification,  effective 
September  16, 1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  ojjerating 
control  tower  is  now  Class  D  airspace. 
Prior  to  September  16, 1993,  the  Cape 
Girardeau  control  zone  was  in  effect  24 
hours  a  day,  7  days  a  week.  However, 
the  Cape  Girardeau  ATCT  was  a  part- 
time  facility  with  the  hours  published  in 
the  North  Central  Airport/Facility 
Directory.  The  intended  effect  of  this 
action  is  to  allow  a  variation  to  the  Class 
D  airspace  effective  times  to  coincide 
with  the  operating  hours  of  the  Cape 
Girardeau  ATCT, 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  Cape 
Girardeau  Municipal  Airport,  Cape 
Girardeau,  Missouri.  The  purpose  of  this 
amendment  is  to  allow  a  variation  to  the 
Class  D  airspace  effective  limes  to 
coincide  with  the  operating  hours  of  the 
Cape  Girardeau  ATCT.  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  uimecessary  because  this 
action  is  a  minor  technical  amendment 
in  which  the  public  is  not  particularly 


interested.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace 
areas  designated  as  surface  areas  for 
airports  are  pubtir.hed  in  Paragraph 
5000  of  FAA  Order  7400.9A,  dated  June 
17,  1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6,  1993i.  The  amended  Class  D 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  F.A.^  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (l)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule  '  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  5000    General 

*         *         •         •         • 

ACE  MO  D  Cape  Girardeau,  .MO  [Revised) 

Cape  Girardeau  Municipal  Airport.  MO 
(lat.  37''13'31"  .N,  long.  89°3414"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.800  feet  MSL 
within  a  4.1-mile  radius  of  Cape  Girardeau 
Municipal  Airport.  This  Class  D  airspace  ariM 
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is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         •         •         •         * 

Issued  in  Kansas  City.  Missouri,  on 
February  15.  1994. 

Clarence  E.  Nevvbem, 

Monnger,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  94-5264  Filed  3-7-94;  8:45  am] 

BILUNG  CODE  4910-1}-M 


14CFR  Part  71 

[Airspace  Docket  No.  94-ACE-08) 

Modification  of  Class  D  Airspace; 
Columbia,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Columbia 
Regional  Airport.  Columbia.  Missouri, 
by  addmg  the  phra.se:  "This  Class  D 
airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory."  On  September  16 
1993.  Airspace  Reclassification 
discontinued  the  use  of  the  terms 
"control  zone"  and  "airport  traffic 
area."  Airspace  designated  from  the 
surface  for  an  airport  where  there  is  an 
operating  control  tower  is  now  Class  D 
airspace.  The  intended  effect  of  this 
action  is  to  allow  a  variation  of  Cla.ss  D 
airspace  effective  times  to  coincide  with 
the  operating  hours  of  the  Columbia 
Regional  Airport  Traffic  Control  Tower 
{.\TCT).  Columbia.  Missouri. 

EFFECTIVE  DATE:  0901  UTC.  April  28, 
1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Carnine.  Airspace  Specialist.  Air 
Traffic  Division,  System  Management 
Branch,  ACE-530b.  Federal  Aviation 
Administration.  601  East  12th  Street. 
Kansas  City.  Missouri  64106,  telephone 
number:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Reclassification,  effective 
September  16,  1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
Prior  to  September  16,  1993.  the 
Columbia  control  zone  was  in  effect  24 


hours  a  day,  7  days  a  week.  However, 
the  Columbia  ATCT  was  a  part-time 
facility  with  the  hours  published  in  the 
North  Central  Airport/Facility  Directory. 
The  intended  effect  of  this  action  is  to 
allow  a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Columbia  ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  Columbia 
Regional  Airport.  Columbia,  Missouri. 
The  purpose  of  this  amendment  is  to 
allow  a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Columbia  ATCT. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  5000  of  F.\.^  Order  7400. 9A. 
dated  fune  17.  1993.  and  effective 
September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71  1  (58  FR  36298;  July  6.  1993).  The 
amended  Class  D  airspace  designation 
listed  in  this  document  will  be 
publi.<^ed  subsequently  in  the  Order 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatorv  Policies 
and  Procedures  (44  FR  11034;  Februar}' 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(b);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows; 

Paragraph  5000    General 

•  •  •  •  • 

ACE  MO  D  Columbia,  MO  (Revised) 

Columbia  Regional  Airport,  MO 

(lat.  38°49'05-  N.  long.  92°1311"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,400  feet  MSL 
within  a  4.3-mile  radius  of  Columbia 
Regional  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
»         •         •         •         • 

Issued  in  Kansas  City,  Missouri,  on 
Februar>-  15.  1994. 

Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division.  Central  Region 
IFR  Doc  94-5265  Filed  3-7-94  845  am) 

eiLUNG  CODE  4»10-1»^ 


14  CFR  Part  71 

[Airspace  Docket  No  94-ACE-04] 

Modification  of  Class  D  Airspace; 
Forbes  Field,  Topeka,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Topeka 
Forbes  Field,  Topeka.  Kansas,  by  adding 
the  phrase:  "This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously 
published  in  the  Airport/Facility 
Director,. "  On  September  16.  1993. 
Airspace  Reclassification  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
The  intended  effect  of  this  action  is  to 
allow  a  variation  of  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Topeka  Forbes 
Field  Airport  Traffic  Control  Tower 
(ATCT),  Topeka,  Kansas. 
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EFFECTIVE  DATE:  0901  UTC.  April  28. 

FOfl  FURTHER  INFORMATION  CONTACT: 

[)ale  L.  Qi'-r::ne.  .-\irspace  Specialist,  Air 
Traffic  Division,  System  Management 
Branch,  ACE-5.10b,  Federal  Aviation 
Administration,  601  East  12th  Street. 
Kansas  Citv.  Missouri  64106;  telephone 
number  (816)  42(>-340a 

SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Reclassification,  effective 
September  16,  1993.  has  discontinued 
the  u.se  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
Prior  to  5>eptember  16,  1993.  the  Topeka 
Forbes  Field  and  ATCT  control  zones 
were  in  effect  24  hours  a  day.  7  days  a 
week.  Howe%er,  the  Topeka  Forbes 
Field  ATCT  will  become  a  part-time 
facility  in  the  near  future  with  hours 
published  in  the  North  Central  Airport/ 
Facility  Directory.  The  intended  effect 
of  this  action  is  to  allow  a  variation  to 
the  Class  D  airspace  efTective  times  to 
coincide  with  the  operating  hours  of  the 
Topeka  Forbes  Field  ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  Topeka 
Forbes  Field,  Topeka.  Kansas.  The 
purpose  of  this  amendment  is  to  allow 
a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Topeka  Forbes 
Field  ATCT.  I  find  that  notice  and 
public  procedure  under  5  U.S.C.  553fb) 
are  unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  airspace  areas  designated  as 
surface  areas  for  airports  are  published 
in  Paragraph  5000  of  FA.-\  Order 
7400. 9A,  dated  June  17,  1993.  and 
effective  September  16.  1993.  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (Sa  FR  36298;  July  6,  1993).  The 
amended  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  F.A.^  has  determined  that  this 
rt'guiation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
ktH'p  them  operationally  current.  It, 
therefore — (1)  is  not  a  "'significant 
regulatory  action"  under" Executive 
Order  12866,  [2]  is  not  a  "'significant 
rule""  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 


26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED) 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S  C  app  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g>.  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74(X).9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  5000    General 


ACE  KS  D  Topeka.  Forbes  Field.  KS 
[Revised) 

Tof>eka  Forbes  Field,  KS 

(lat.  38'^7-01"N,  long.  9r29SVW) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.600  fetft  MSL 
within  a  4  6-mile  radius  of  Forbes  Field.  This 
Qa.ss  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory 
*         *         «         •         * 

Issued  in  Kansas  Qty.  Missouri,  on 
February  15,  1994. 
Qarenoe  E.  Newbem, 

Manager.  Air  Traffic  Division.  Central  Region. 
|FR  Doc.  94-5266  Filed  3-7-94;  8:45  am) 

BtLUMO  COOC  4»10-13-M 


14  CFR  Pan  71 

(Airspece  (docket  No.  94-ACE-03] 

Modification  of  Class  D  Airspace; 
Philip  Bitlard  Municipal  Airport 
Topeka,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Topeka 
Philip  Billard  Municipal  Airport, 
Topeka.  Kansas,  by  adding  the  phrase: 
"This  Class  D  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in 
the  Airport/Facility  Diredory."  On 
September  16,  1993,  Airspace 
Reclassification  discontinued  the  use  of 
the  terms  "control  zone"  and  "airport 
traffic  area."  Airspace  designated  from 
the  surface  for  an  airport  where  there  is 
an  operating  control  tower  is  now  Class 
D  airsfiace.  The  intended  effect  of  this 
action  is  to  allow  a  variation  of  Class  D 
airspace  effective  times  to  coincide  with 
the  operating  hours  of  the  Topeka  Philip 
Billard  Municipal  Airport  Traffic 
Control  Tower  (ATCT),  Topeka.  Kansas. 
EFFECTIVE  DATE:  0901  ITC,  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Carnino,  Airspace  Specialist,  Air 
Traffic  Division,  System  Management 
Branch,  ACE-530b,  Federal  Aviation 
Administration,  601  East  12th  Street. 
Kansas  Citv,  Missouri  64106;  telephone 
number:  (8'l6)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Re<;lassification,  effective 
September  16,  1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Qass  D  airspace. 
Prior  to  September  16.  1993.  the  Topeka 
Philip  Billard  Municipal  Airport  control 
zone  was  in  effect  24  hours  a  day.  7 
days  a  week.  However,  the  Topeka 
Philip  Billard  .-XTCT  was  a  part-time 
facility  with  the  hours  published  in  the 
North  Central  Airport/Facility  Directory 
The  intended  effect  of  this  action  is  to 
allow  a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Topeka  Philip 
Billard  ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  Topeka 
Philip  Billard  Municipal  Airport. 
Topeka.  Kansas.  The  purpose  of  this 
amendment  is  to  allow  a  variation  to  the 
Class  D  airspace  effective  times  to 
coincide  with  the  operating  hours  of  the 
Topeka  Philip  Billard  ATCT.  I  find  that 
notice  and  public  procedure  under  5 
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U.S.C.  S53(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  pubiic  is  not 
particularly  interested.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  areas  designated  as  surface 
areas  for  airports  are  pubJi.shed  in 
Paragraph  5000  of  FAA  Order  7400.9A. 
dated  June  17.  1993.  and  effective 
September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
amended  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  FA-\  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "significant 
regulator}'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulator)-  F^olicies 
and  Procedures  (44  FT?  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  imf>ac1  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  epp.  1348<a).  1354(aJ. 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  195»- 
1963  Comp.,  p.  389;  49  U.S.C  106(5);  14  CFR 
11  69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740G.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
efTective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  5000    Genera] 


AGE  KS  DTopekA.  PUUp  BttUnl  Airport 
KStRevisedJ 

Topekj  Pfcilip  Billard  Municipal  Airport.  KS 
(Urt.  3r04T)«-  N.  lon^  STim"  W) 


That  airspace  extending  upward  from  the 
surface  to  and  including}  .'1.400  fe«  MSL 
within  B  4-raile  radius  of  Philip  Billard 
Municipal  Airport,  excluding  that  airspace 
within  the  Topeka  Forbes  Field,  KS.  Qass  D 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  notice  to  Airmen. 
The  efTfKtivn  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
•  •  •  *  • 

Issued  In  Kansas  City.  Missouri,  on 
February  15.  1994. 

Clarence  E.  Newbem, 

Managpr,  Air  Traffic  Di\ision,  Centra!  Begion 
IFR  Doc.  94-5267  Filed  3-7-94;  8:45  am) 
BILUMG  COOC  49tO-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No«.  »1-ANM-14,  91- 
ANM-16.  1»-ANIH-17.  9J-ANM-1,  93-nANM- 
2,  W-ANM-4.  and  93-ANM-q 

Establishment  of  Class  E  Airspace  and 
Alteration  of  Class  D  arxl  Class  E 
Airspace  Areas,  VOR  Federal  Ainvays 
and  Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  September  7.  9.  and  10. 
1993,  the  Federal  Aviation 
Administration  (FAA)  published  final 
rules  altering  the  Class  D  airspace  area 
in  Broomfield,  CO;  altenng  the  Class  D 
airspace  and  establishing  Class  E 
Airspace  in  Aurora,  CO;  altering  Class  D 
and  Class  E  airspace  areas  in 
Englewood,  CO;  altering  the  Class  E 
airspace  area  in  Denver.  CO;  altering 
VOR  Federal  airways  in  Colorado. 
Nebraska,  and  Wyoming;  and  altering  jet 
routes  in  Colorado,  Idaho.  Kansas. 
Nebraska,  South  Dakota,  Utah,  and 
Wyoming.  These  actions  support  the 
new  Denver  International  Airport 
airspace  reconfiguration.  In  view  of  the 
delay  in  the  opening  date  of  the  new 
Denver  International  Airport,  this  action 
delays  the  rules'  effective  date  until  May 
15.  1994. 

EFFECTIVE  DATE:  Effecti\'e  March  8.  19<M. 
the  effective  date  of  the  final  rules  at  58 
FR  47041.  58  FR  47371.  58  FR  47372. 
58  FR  47373,  58  FR  47631.  58  FR  47633. 
58  FR  47635.  as  postponed  at  58  FR 
60552.  and  corrected  at  59  FR  1472,  59 
FR  5080  and  59  FR  6217  is  delayed  until 
0601  UTC,  May  15.  1994. 
FO«  FURTVCR  tNf=0RMAT10M  COMTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluatioo  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  TrafBc  Rule* 


and  Procedures  Service,  Federal 
Aviation  Administration,  800 
bidependence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 

267-9230 

SUPPLEMENTARY  INFORMATION:  On 
September  7.  September  9.  and 
September  10,  1993.  the  Federal 
Aviation  Administration  (FAA) 
published  final  rules  altering  and 
establishing  Class  D  and  Class  E 
airspace  areas.  VOR  Federals  airways, 
and  jet  routes  to  support  the  new 
Denver  International  Airport  airspace 
reconfiguration.  On  Januar>-  11.  1994.  a 
correction  was  published  on  Airspace 
Docket  No.  91-ANM-14  to  incorporate 
a  recent  amendment  to  V-220  between 
Grand  Junction.  CO,  and  Meeker.  CO. 
Additionally,  on  February  3  and  10, 
1994.  corrections  were  published  on  J- 
54  in  Airspace  Docket  No.  91-ANM-16 
to  reinstate  a  segment  from  Cherokee. 
WY.  to  Laramie.  WY.  The  official 
opening  of  the  Denver  International 
Airport  has  been  delayed  until  May  15, 
1994.  Accordingly,  the  effective  date  of 
the  related  final  rules  should  be 
postponed  to  coincide  with  the  opening 
of  the  new  airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  in  less  than  30 
days. 

In  consideration  of  the  foregoing, 
effective  March  8,  1994.  the  effective 
date  of  Airspace  Docket  No.  93-ANM- 
1  modifying  the  Class  D  airspace  area  in 
Broomfield.  CO  (58  FR  47041; 
Septen>ber  7.  1993);  Airspace  Docket 
No.  93-ANM-2  modifying  the  Class  D 
airspace  area  and  establishing  a  Class  E 
airspace  area  in  Aurora,  CO  (58  FR 
47371;  September  9,  1993);  Airspace 
Docket  No.  93-ANM-3  modif>ing  the 
Class  D  and  Class  E  airspace  areas  in 
Englewood.  CO  (58  FR  47372; 
September  9.  1993);  Airspace  Docket 
No.  93-ANM-5  modif>-ing  the  Class  E 
airspace  areas  at  the  Dens-er  Centennial 
Airport.  CO,  Den\-©r.  CO.  and  Erie.  CO 
(58  47373;  September  9.  1993);  Airspace 
Docket  No.  91-ANM-14  altering  VOR 
Federal  airways  in  Colorado,  Nebraska, 
and  Wyoming  (58  FR  47631.  September 
10,  1993)  and  the  final  rule  correction 
(59  FR  1472;  Ianuar\-  11,  1994);  Airspace 
Docket  No.  91-ANM-16  altering  jet 
routes  in  Colorado,  Idaho,  Kansas. 
Nebraska,  South  Dakota,  Utah,  and 
Wyoming  (58  FR  47633:  September  10, 
1993)  and  the  final  rule  corrections  (59 
FR  50«0;  Febru«r>-  3.  1994)  and  (59  FR 
6217;  February  10,  1994);  and  Airspace 
Docket  hkx  91 -ANM-1 7  altering  VOR 
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Federal  aLnvays  in  Colorado  and 
Wyoming  (SSFR  47635;  September  10, 
1993)  are  delayed  from  March  9,  1994, 
to  0601  \TC.  May  15.  1994 
Issued  in  Washington,  DC.  on  March  3, 

Willis  C.  .Selson, 

Acting  Manager,  Als pace- Rules  and 

Aeronautical  Information  Division. 

IFR  Doc.  94-5291  Filed  3-7-94;  845  am) 

BiLUNO  COOC  «»10-1J-I« 


14CFRPart71 

[Airspace  Docket  No.  91-AWA-3] 

RIN  2120-AE46 

Atteratlon  of  the  Denver  Class  B 
Airspace  Area;  Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule;  delay  of  effectis'e 
date. 


SUMMARY:  On  September  17,  1993.  the 
Ff  deral  Aviation  Administration  {TAA) 
pLblished  a  final  rule  altering  the 
EK  nver.  CD.  Class  B  airspace  area.  On 
January  20,  1994.  a  correction  to  the 
final  rule  was  published  to  correct 
certain  airport  reference  point  and 
n;  vigational  aid  (NAVAID)  coordinates 
fc;  the  new  airport,  and  to  reflect  that 
Lh-3  Denver  Very  High  Frequency 
C.nnidirectional  Range  (VOR)  has  been 
I  jigraded  to  a  Very  High  Frequency 
Umnidirectional  Range;T>istance 
Measuring  Equipment  (VOR/DME) 
facility.  In  view  of  the  delay  in  the 
opening  date  of  the  new  Denver 
International  Airport,  this  action  delays 
the  rule's  effective  date  until  May  15, 
1994. 

EPFECnvE  DATE:  March  8.  1994,  the 
effective  date  of  the  final  rules  at  58  FR 
48722.  as  postponed  at  58  FR  60552  and 
corrected  at  59  FR  2953  is  delayed  until 
0601  LTC.  May  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
September  17.  1993.  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  altering  the 
Denver.  CO.  Class  B  airspace  area. 
Subsequently,  on  November  17.  1993,  a 
delay  of  effective  date  was  published 
and  on  January  20,  1994,  a  correction  to 


the  final  rule  was  published  to  correct 
an  error  in  the  coordinates  for  the 
airport  reference  point  and  the 
supporting  NAVAID  for  the  new  Denver 
International  Airport,  and  to  reflect  that 
the  Denver  VOR  has  been  upgraded  to 
a  VOR/DME  facility.  The  official 
opening  of  the  Denver  International 
Airport  has  now  been  delayed  until  May 
15.  1994.  Accordingly,  the  effective  date 
of  the  alteration  and  correction  of  the 
related  Class  B  airspace  area  should  be 
postponed  to  coincide  with  the  opening 
of  the  new  airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  In  less  than  30 
days. 

in  consideration  of  the  foregoing, 
effective  March  8,  1994,  the  effective 
date  of  the  final  rule  altering  the  Denver, 
Co,  Class  B  airspace  area  (58  FR  48722; 
September  17,  1993).  as  delayed  by  a 
final  rule  at  58  FR  60552.  November  17, 
1993.  and  the  effective  date  of  the  final 
rule  correction  (59  FR  2953;  January  20, 
1994)  are  delayed  from  March  9,  1994, 
to  0601  UTC.  May  15.  1994. 

Issued  in  Washington,  DC,  on  March  3, 
1994. 

Willis  C.  Nelson. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc  94-5290  Filed  3-7-94:  8:45  am) 

BILUNQ  COOe  4910-13-M 


14CFRPart71 

[Airspace  DocKet  No.  93-ANM-20] 

Alteration  ot  Jet  Route  J-171; 
Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  January  12.  1994.  the 
Federal  Aviation  Administration  (FAA) 
published  a  final  rule  altering  Jet  Route 
J-m  from  Tobe.  CO,  to  Hugo,  CO.  This 
action  accommodated  the  new  Denver 
International  Airport  airspace 
reconfiguration.  In  view  of  the  delay  in 
the  opening  date  of  the  new  Denver 
International  Airport,  this  action  delays 
the  rule's  effective  date  until  May  15, 
1994. 

EFFECTIVE  DATE:  Effective  March  8,  1994, 
the  effective  date  of  the  Final  Rule  at  59 
FR  1619  is  delayed  until  0601  UTC,  May 
15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 


240),  Airspace — Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
January  12,  1994.  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  altering  Jet  Route  J-171  from  Tobe, 
CO,  to  Hugo.  CO,  to  accommodate  the 
new  Denver  International  Airport 
airspace  reconfiguration.  The  official 
opening  of  the  Denver  International 
Airport  has  been  delayed  until  May  15, 
1994.  Accordingly,  the  effective  date  of 
this  jet  route  aheration  should  be 
postponed  to  coincide  with  the  opening 
of  the  new  airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  in  less  than  30 
days. 

in  consideration  of  the  foregoing, 
effective  March  8, 1994.  the  effective 
date  of  the  final  rule  altering  the  Jet 
Route  J-171.  (59  FR  1619;  January  12. 
1994)  is  delayed  from  March  9.  1994.  to 
0601  UTC.  May  15,  1994. 

Issued  In  Washington.  DC.  on  March  3. 
1994. 

Willis  C  Nelson. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
IFR  Doc.  94-5292  Filed  3-8-94;  8:45  am] 

BILUNO  CODE  4»tO-13-M 

14CFRPart71 

[Airspace  Docket  No.  94-ACE-02] 

Modification  of  Class  D  Airspace; 
Salina,  KS 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Salina 
Municipal  Airport,  Salina,  Kansas,  by 
adding  the  phrase:  "This  Class  D 
airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facihty  Directory."  On  September  16, 
1993,  Airspace  Reclassification 
discontinued  the  use  of  the  terms 
"control  zone"  and  "airport  traffic 
area."  Airspace  designated  from  the 
surface  for  an  airport  where  there  is  an 
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operating  control  tower  is  now  Qass  D 

airspace.  The  intended  effect  of  this 

oction  is  to  allow  a  variation  of  Class  D 

airspace  effective  times  to  coincide  with 

the  operating  hours  of  the  Sallna  Airport 

Traffic  Control  Tower  (ATCT),  SaUnfl. 

Kansas. 

EFFECTtVE  DATE:  0901  UTC,  April  28, 

1994. 

FOR  FURTHER  tSFORMATTON  CONTACT: 

Dale  L  Camine.  Airspace  Specialist,  Air 

Traffic  Division.  System  Management 

Branch.  ACE-530b,  Federal  Aviation 

Administration.  601  East  12th  Street, 

Kansas  Gty,  Missouri  64106;  telephone 

number  (816)  426-3408. 

SUPPLEMEMTARY  tNFORMATION: 

History 

Airspace  Reclassification,  effective 
September  16.  1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
Prior  to  September  16.  1993.  the  Salina 
control  zone  was  in  effect  24  hours  a 
day,  7  days  a  week.  However,  the  Salina 
ATCT  was  a  part-time  facility  with  the 
hours  published  in  the  North  Central 
Airport/Facility  Directory.  The  intended 
effe<.1  of  this  action  is  to  allow  a 
variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Salina  ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Qass  D  airspace  at  the  SaJina 
Municipal  Airport.  Salina,  Kansas.  The 
purpose  of  this  amendment  is  to  allow 
a  variation  to  the  Qass  D  airspace 
effectiv'e  times  to  coincide  with  the 
operating  hours  of  the  Salina  ATCT.  I 
find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unne«:essar)- 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particulariy  Interested.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Qass  D 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9A. 
dated  fune  17.  1993,  and  effe<:tis-e 
September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6.  1993)  The 
amended  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
n-gulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
fr»;quent  and  routine  amendments  to 
keep  them  operationally  current.  It. 


therefore — (1)  is  not  a  "significant 
regulatory  adion"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affecl  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  An-  ndment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED) 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E  O   10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106{^):  14  CFR 
11.69. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400  9A. 
Airspa<:e  Designations  and  Reporting 
Points,  dated  |une  17.  1993.  and 
effective  September  16.  1993,  is 
amended  as  follows; 

Paragraph  5000    Genera] 
•  •  •  •  ■ 

ACE  KS  D  Stthna.  KS  IRevised] 
Salina  Municipal  Aiiport,  KS 

(lat   38*47-30"  N.  long  9r>3903  "  W) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  3,800  feet  MSL 
within  a  4.9-ciiie  radius  of  Salina  Muniapal 
Airport.  This  Class  D  airspwce  area  is 
effective  during  the  specific  dates  and  times 
established  in  ad%  ance  by  a  Notice  to 
Airmen.  The  effectist  date  and  time  will 
thereafter  be  continuously  published  in  the 
Alrport-'Facility  Directory. 

Issued  in  Kansas  City,  Missouri,  on 
February  15.  1994 

QarenceE.  Newbem. 

ManagpT.  Air  Traffic  Dhision.  Ontral  Rfginn 
IFR  Doc  94-5268  Filed  3-7-94,  8:45  am] 
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14CF«Part71 

(Airspace  DockM  No.  •4-ACE'O^ 

Modification  of  Class  0  Airspace; 
Joplin.  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Joplin 
Regional  Airport,  Joplin,  Missouri,  by 
adding  the  phrase:  "This  Class  D 
airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory ."  On  September  16. 
1993,  Airspace  Reclassification 
discontinued  the  use  of  the  terms 
"control  zone"  and  "airport  traffir 
area.  ■  Airspace  designated  from  the 
surfa{»  for  an  airport  where  there  is  an 
operating  control  tower  is  now  Class  D 
airspace.  The  intended  effect  of  this 
action  is  to  allovk  a  variation  of  Class  D 
airspace  effective  times  to  coincide  with 
the  operating  hours  of  (he  |oplin 
Regional  Airport  Traffic  Control  Tower 
(ATCT).  joplin,  Missouri. 

EFFECTIVE  DATE:  0901  UTC,  April  28. 

1994 

FOR  FURTHER  INFORMATION  COtfTACT: 
Dale  L.  Camine,  Airspace  Specialist,  Air 
Traffic  Division.  S>-stem  Management 
Branch,  ACE-530b.  Federal  Aviation 
Administration,  601  East  12th  Street. 
Kansas  City,  Missouri  64106:  telephone 
number:  (816)  426-3408. 

SUPPI.£JylENTARV  tNFOftMATlON: 
History- 
Airspace  Reclassification,  effective 
September  16,  1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
Prior  to  September  16,  1993.  the  Joplin 
control  zone  was  in  effect  24  hours  a 
day,  7  days  a  week.  However,  the  Joplin 
ATXT  was  a  part-time  facility  with  the 
hours  published  in  the  North  Central 
Airport/Facility  Directory.  The  intended 
effect  of  this  action  is  to  allow  a 
variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Joplin  ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  JopUn 
Regional  Airport,  Joplin,  Missouri.  The 


10746  Federal  Register  /  Vol.  59,  No.  45  /  Tuesday,  March  8.  1994  /  Rules  and  Regulations 


purpose  of  this  amendment  is  to  allow 
a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Joplin  ATXH".  I 
find  that  notice  and  public  procedure 
under  5  LJ.S.C.  553(b)  are  unne<:essary 
be<.:ause  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9A, 
dated  June  17,  1993,  and  effective 
September  16,  1993.  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
amended  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
rt»gulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  E.xecutive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

LLst  of  Subjects  in  14  CFR  Part  71 

.Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S  C  app.  1348(a).  1354(a). 
1=510;  E.O.  1(WI54.  24  FR  9565.  3  CFR.  1959- 
l'>63  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11  69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993.  is 
amended  as  follows; 


Paragraph  5000    General 

•  •         •         •         • 

ACE  MO  D  Joplln.  MO  [Revised] 
loplin  Regional  Airport.  MO 
(lat.  37''09'02"N.  long.  94'»29'54"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.500  feet  MSL 
within  a  4.2-mile  radius  of  Joplin  Regional 
AirfX)rt.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  of 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  *         •         *         * 

Issued  in  Kansas  Qty.  Missouri,  on 
February  15.  1994. 
Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division.  Central  Region. 
|FR  Doc  94-5269  Filed  3-7-94;  8.45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-101 

Modification  of  Class  D  Airspace; 
Springfield,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTJON:  Final  rule. 

SUMMARY:  This  action  modifies  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Springfield 
Regional  Airport,  Springfield.  Missouri, 
by  adding  the  phrase:  "This  Class  D 
airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory."  On  September  16, 
1993,  Airspace  Reclassification 
discontinued  the  use  of  the  terms 
"control  zone"  and  "airport  traffic 
area."  Airspace  designated  from  the 
surface  for  an  airport  where  there  is  an 
operating  control  tower  is  new  Class  D 
airspace.  The  intended  effect  to  this 
action  is  to  allow  a  variation  of  Class  D 
airspace  effective  times  to  coincide  with 
the  operating  hours  of  the  Springfield 
Regional  Airport  Traffic  Control  Tower 
(ATCT).  Springfield,  Missouri. 

EFFECTIVE  DATE:  0901  UTC,  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
L  Camine,  Airspace  Specialist,  Air 
Traffic  Division,  System  Memagement 
Branch,  ACE-530b,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City.  Missouri  64106;  telephone 
number:  (816)  426-3408. 


SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Reclassification,  effective 
September  16,  1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
Prior  to  September  16,  1993,  Uie 
Springfield  control  zone  was  in  effect  24 
hours  a  day.  7  days  a  week.  However, 
the  Springfield  ATCT  was  a  part-time 
facility  with  the  hours  published  in  the 
North  Central  Airport/Facility  Directory. 
The  intended  effect  of  this  action  is  to 
allow  a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Springfield 
ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  Springfield 
Regional  Airport,  Springfield,  Missouri. 
The  purpose  of  this  amendment  is  to 
allow  a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  with  the 
operating  hours  of  the  Springfield 
ATCT.  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  airspace  areas  designated  as 
surface  areas  for  airports  are  published 
in  Paragraph  5000  of  FAA  Order 
7400. 9A.  dated  June  17.  1993.  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFK 
71.1  (58  FR  36298;  July  6.  1993).  The 
amended  Class  D  airspace  designation 
listed  in  this  doc^ument  will  be 
published  subsequently  in  the  Order. 

The  FA,\  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adaption  of  the  Ainendnieni 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED} 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  II.S.C  app.  134a(a).  1354(a). 
1510;  E.O.  10854.  24  FK  9565.  3  CFR.  195»- 
1963-Comp..  p.  369;  49  U.SXl  106(^.  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  5000    General 
•  *         •         •         • 

ACE  MO  D  Springfidd.  MO  (Revised) 
Springfield  Regional  Airport.  MO 
(lat.  Sr-H'Sa-  N.  long.  9r2yi3- W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.S00  feet  MSL 
within  a  4.2-mlle  radius  of  Springfield 
Regional  Airport.  Thi«  Qass  D  airspace  ar^a 
is  effective  during  the  specific  dates  and 
timet  established  in  advance  b>-  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  he  continuously  published  in  the 
Airport/Facility  Directory 

Issued  In  Kansas  City.  Missouri,  on 
February  15,  1994. 
Qarence  E.  Newbem. 

Manager.  Air  Traffic  Division.  Central  Region. 
|FR  Doc  »4-6270  Piled  3-7-94;  8:45  am] 

BILUNO  COOC  49t»-1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-OQ 

Modification  of  Class  D  Airspace; 
Grand  Istand,  NE 

AGENCY:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACUOW:  Final  rule. 

SUMMflAfnr:  This  action  modifies  the 
official  desoiption  of  the  Class  D 
airspace  associated  with  the  Grand 
Island,  Central  Nebraska  Regional 
Airport.  Grand  Island.  Nebraska,  by 
adding  the  phrase:  This  Qass  D 
airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  ■  Notice  to  Airmeo.  The 
effective  date  and  time  will  thereafter  be 


continuously  published  in  the  Airport/ 
Facility  Directory."  On  September  16. 
1993,  Airspace  Reclassification 
discontinued  the  use  of  the  termis 
"control  SMMie"  and  "airport  traffic 
area."  Airspace  designated  from  the 
surface  for  an  airport  where  there  is  an 
operating  control  tower  is  now  Class  D 
airspace.  TTie  intended  effect  of  this 
action  is  to  allow  a  variation  of  Class  D 
airspace  effective  times  to  coincide  with 
the  operating  hours  of  the  Grand  Island, 
Central  Nebraska  Regional  Airport 
Traffic  Control  Tower  (ATCT),  Grand 
Island.  Nebraska. 

EFFECTIVE  DATE:  0901  UTC,  April  28, 
1994. 

FO«  FimTHER  INFORJKATJON  COHTI^CT: 
Dale  L  Gamine,  Airspace  Specialist,  Air 
Traffic  Division,  System  Management 
Branch,  ACE-530b,  Federal  Aviation 
AdministraHon,  601  East  12th  Street, 
Kansas  Gty,  Mis.souri  64106;  telephone 
number:  (816)  426-3408. 

SUPP1.EMBrrARV  tNFOfWA-nON: 

History 

Airspace  Reclassification,  effective 
September  16,  1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  opwreting 
control  tower  is  now  Class  D  airspace. 
Prior  to  September  16,  1993,  the  Grand 
Island  control  rone  was  in  effect  24 
hours  a  day,  7  days  a  *veek.  However, 
the  Grand  Island  ATCT  was  a  part-time 
facility  with  the  hours  published  in  the 
North  (Central  Airport/Fadhty  Directory. 
The  intended  effect  of  this  action  is  to 
allow  a  variation  to  the  Class  D  airspace 
effective  times  to  coincide  *vlth  the 
operating  hours  of  the  Grand  Island 
ATCT. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  airspace  at  the  Grand  Island , 
Central  Nebraska  Regional  Airport, 
Grand  Island,  Nebraska.  The  purpose  of 
this  amendment  is  to  allow  a  variation 
to  the  Class  0  airspace  effective  times  to 
coincide  with  the  operating  hours  of  the 
Grand  Island  ATCT.  I  find  that  notice 
and  public  procedure  under  5  U.S.C 
553(b)  are  unnecessary  because  this 
action  it  a  minor  technical  amwidment 
in  which  the  public  is  not  particularly 
interested.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datxim  B3.  Qass  D  airspace 
areas  designated  as  surface  areas  for 
airports  are  published  in  Paragraph 
5000  of  FAA  Order  7400.0A.  dated  fune 
17. 1993.  and  effective  September  18. 
1993.  which  is  incorporated  by 


reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  amended  Qass  D 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  critena  of  the  Regulator)' 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air) 

AdoptioQ  of  the  Amendmenl 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  VS.C.  app.  1348<a).  1354(aJ. 
1510;  BO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 

11.69. 

971.1    (Amef>ded] 

2.  The  Incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Paragraph  5OO0    General 


ACE  NE  D  Grand  lslaz>d.  NE  (R»%ijedl 
Grand  Island.  Ceotral  Nebraska  Reglooal 
Airport.  SE 
(lat.  «0*W03"  N,  long  ftTirST  W) 
That  airspace  extending  upward  from  the 
surface  to  acd  loduding  4.300  feet  MSL 
within  a  4.4-mile  radius  of  Central  Nebraska 
Regional  Airport.  This  Qass  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  e9tBi>)i96ed  u  advartce  b)r  a  Notice  to 
Airmen.  The  effiective  dated  and  tinie  wlU 
thereafter  be  cootinuousiy  puUtsbed  is  the 
Airport/ Facility  threctory 
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Issued  In  Kansas  Qty,  Missouri,  on 
February  15,  1994. 
CUr«iic«  E.  Newbern, 

Manager,  Air  Traffic  DMsion.  Central  Region. 
IFR  Doc  94-5271  Filed  3-7-94;  8:45  am) 
BILUMQ  C006  4»10-1)-M 


14  CFR  Part  73 

(Airspace  Docket  No.  93-ASO-«l 

EstabHshment  of  Restrteted  Area  R- 
3008D,  and  Amendment  of  Restricted 
Areas  R-3008A,  R-3008B,  and  R- 
3008C;  Grand  Bay  Weapons  Range, 
GA 

agency:  Federal  Aviation 
.administration  (FAA),  EKDT. 
ACnON;  Final  rule. 


SUMMARY:  This  action  estabbshes 
Restricted  Area  R-3008D  above  existing 
Restricted  Areas  R-3008A.  R-3008B, 
and  R-300«C  at  the  Grand  Bay  Weapons 
Range,  Moody  Air  Force  Base  (AFB), 
GA.  The  new  restricted  area  is  required 
to  accommodate  high  altitude/high 
angle  weapons  delivery  training  at  the 
Grand  Bay  Weapons  Range.  In  addition, 
the  designated  controlling  agency  for 
Restricted  Areas  R-3008A.  R-3008B, 
and  R-3008C  is  changed  from  FA^^. 
lacksonville  ARTCC  to  U.S.  Air  Force. 
Valdosla  Approach  Control.  Further, 
this  action  amends  the  title  of  the  using 
agency  for  Restricted  Areas  R-3008.A. 
R-3008B.  and  R-3008C  to  reflect  the 
current  organizational  name. 
EFFECTIVE  DATE:  0901  UTC,  April  28. 
1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Gallant,  Military  Operations 
Program  Office.  Office  of  ,Air  Traffic 
System  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9361. 

SUPPt-EMENTARY  INFORMATION: 

History 

On  August  3.  1993.  the  FAA  proposed 
to  amend  part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  estabhsh 
Resmcted  Area  R-3008D  above  the 
existing  Grand  Bav  Weapons  Range 
Restricted  Areas  R-3008A.  R-3008B, 
and  R-3008C,  located  at  Moody  AFB. 
GA  (58  FR  41214).  In  addition.' the  FA.'\ 
proposed  to  change  the  designated 
controlling  agency  for  the  existing 
Restricted  Areas  R-3008A.  R-3008B, 
and  R-3008C  from  FAA.  Jacksonville 
ARTCC  to  Valdosta  Approach  Control. 

Interested  parties  were  Invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received.  The  proposed 
amendment,  as  pubUshed  in  the  notice, 
incorrectly  Usted  the  proposed 
controlling  agency  for  all  four  restricted 
areas  as  "FAA,  Valdosta  Approach 
Control."  Valdosta  Approach  Control  is 
a  mllitary-oj)erated  air  traffic  control 
facility,  rather  than  FAA.  and  has  been 
delegated  controlling  agency 
responsibihty  for  the  Grand  Bay 
Weapons  Range  by  the  Jacksonville 
ARTCC  This  action  corrects  the 
controlling  agency  title  to  read  "U.S.  Air 
Force,  Valdosta  Approach  Control." 
Although  not  described  in  the  notice, 
this  action  also  amends  the  title  of  the 
using  agency  for  the  existing  Restricted 
Areas  R-3008A,  R-300«B.  and  R-3008C 
by  deleting  the  word  "Tactical"  from 
the  title  to  reflect  the  current 
organizational  name.  Except  for  the 
changes  noted  above,  this  amendment  is 
the  same  as  that  proposed  in  the  notice. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Section  73.30  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
In  FAA  Order  7400. 8A  dated  March  3, 
1993. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  establishes 
Restricted  Area  R-3008D  at  the  Grand 
Bay  Weapons  Range  to  extend  the 
vertical  limits  of  the  range  to  but  not 
including  flight  level  230.  As  a  result  of 
experience  gained  in  Operation  Desert 
Storm,  the  U.S.  Air  Force  determined 
that  it  was  necessary  to  expand  air-to- 
surface  weapons  deUvery  profiles  to 
include  high  altitude/high  angle 
deliveries.  This  action  provides  the 
necessary  vertical  airspace  to 
accommodate  these  current  training 
requirements.  In  addition,  this  action 
changes  the  controlling  agency  for  all 
Grand  Bay  Weapons  Range  restricted 
areas  from  "FAA,  Jacksonville  ARTCC" 
to  "U.S.  Air  Force,  Valdosta  Approach 
Control."  By  letter  of  agreement 
between  Jacksonville  ARTCC  and  the 
U.S.  Air  Force,  the  FAA  has  delegated 
the  affected  airspace  to  Valdosta 
Approach  Control.  Finally,  this  action 
deletes  the  word  "Tactical"  from  the 
name  of  the  current  using  agency  for  R- 
3008A,  R-3008B.  and  R-3008C  in  order 
to  reflect  the  correct  organizational 
name. 

Environmental  Review 

In  accordance  with  FAA  Order 
1050. ID.  "Policies  and  Procedures  for 
Considering  Environmental  Impacts," 
this  action  is  not  subject  to 
environmental  assessments  and 
procedures. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequtnt  and  routine  amendments  are 
necessary  to  keep  them  operationally  * 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vnW  only  affect  air 
traffic  procedures  and  air  navigation, 1t 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  app  1348(a),  1354(a). 
1510.  1522;  E.O.  10854:  24  FR  9565.  3  CFR 
1959-1963  Comp..  p.  389;  49  U.S  C  106(g): 
14  CFR  11  89. 

S  73.30    [Amended] 

2.  In  each  of  the  designations  in 

§  73.30  listed  below,  remove  the  words 
"FAA.  Jacksonville  ARTCC*  for  the 
controlling  agency  and  insert,  in  their 
place,  the  words  "U.S.  Air  Force, 
Valdosta  Approach  Control."  Also,  In 
each  of  the  designations  listed  below 
amend  the  title  for  the  using  agency  by 
deleting  the  word  "Tactical"  to  reflect 
the  current  organizational  name. 

R-3008A  Grand  Bay  Weapons  Range.  GA 
R-3008B  Grand  Bay  Weapons  Range.  GA 
R-3008C  Grand  Bay  Weapons  Range.  GA 

3.  Add  the  following  designation  in 
§  73.30  to  read  as  follows: 

R-3008D  Grand  Bay  Weapons  Range.  GA 
[New] 

Boundaries.  Beginning  at  lat.  31°O4'01"N.. 
long  SS^Ol'OO"  W.;  to  lat.30°51'01"  N.. 
long  83°01'0O"  W.;  to  lat  3(r51'01"  N., 
long  83°08'0O"  W.;  to  lat.  30°53'31"  N., 
long  83°09OO'  W.;  to  lat.  30°56'51"  N., 
long  83°10'0O"  W  ;  to  lat  30°57'36"  N., 
long  83°11'05"  W.;  to  lat.  30°59'13"  N.. 
long  83°10'00"  W.;  to  lat.  31°02'01"  N., 
long  83°09'0O"  W  :  to  lat.  31°O40r'  N.. 
long  SS'OSOO"  W  ;  to  the  point  of 
beginning. 

Designated  altitudes  10.000  feet  MSL  to  but 
not  including  FL  230. 
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Time  of  designation  0700-1900  local  time. 

Monday-Friday,  other  times  by  NOT  AM 

six  hours  in  advance. 
CkjntroUing  agency.  U.S.  Air  Force,  Valdosta 

Approach  Control.  Using  agency,  U.S. 

Air  Force.  347th  Fighter  Wing,  Moody 

AFB.  GA. 

Issued  in  Washington,  DC.  on  February  24. 
1994 

Willis  C  Nelson. 

Acting  Manager.  Airspace- Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  94-5272  Filed  3-7-94;  8:45  am) 

BILUNO  CO0€  4«10-19-M 


Coast  Guard 

33  CFR  Part  117 

(CGD08-94-003] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Humble  Canal,  LA 

agency;  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Coast  Guard  has  issued  a  temporary 
deviation  to  the  regulations  governing 
the  opening  of  a  drawbridge  over  the 
Humble  Canal,  from  March  7  through 
May  4,  1994.  This  deviation  requires  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD)  to  close  the 
bridge  for  a  continuous  59-day  period. 
The  purpose  of  the  closure  is  to  allow 
UXDTD  to  stabilize  and  strengthen  the 
bridge  so  that  the  South  Terrebonne 
Parish  Tidewater  Management  & 
Conservation  District  will  be  able  to 
haul  dirt  and  heavj-  equipment  for  the 
construction  of  a  hurricane  protection 
levee  south  of  the  bridge. 
EFFECTIVE  DATES:  The  period  of 
deviation  begins  on  Monday.  March  7. 
1994.  and  continues  through 
Wednesday.  May  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rose  A.  Payne,  Bridge  Program 
Manager,  Eighth  Coast  Guard  District. 
Telephone  number  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  only 
economic  consequences  involve  the 
rerouting  of  navigation  presently  using 
Humble  Canal.  However,  an  alternate 
route  is  available  via  Bayou  Terrebonne 
and  Lake  Barre.  This  deviation  is  for  the 
purpose  of  providing'a  specific  time 
frame  to  commence  construction  of  a 
hurricane  protection  levee  for  many 
residents  living  in  the  low  areas  of 
South  Terrebonne  Parish. 

This  deviation  from  normal  operating 
regulations  is  authorized  in  accordance 
with  the  provisions  of  Title  33  of  the 
Code  of  Federal  Regulations,  §§  117.35 
and  117.37. 


Dated;  February  23.  1994. 

I.e.  Card. 

Rear  Admiral.  US  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

|FR  Doc.  94-5278  Filed  3-7-94;  8:45  ami 

BILUNG  CODC  4910-14-M 


33  CFR  Part  100 
[COD  05-94-005] 

Special  Local  Regulations  for  Marine 
Events;  Nations  Bank  Town  Point  Air 
Show;  Town  Point,  Elizabeth  River, 
Norfolk,  VA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  docimient  implements 
special  local  regulation  for  the  Nations 
Bank  Town  Point  Air  Show.  The  event 
will  consist  of  an  air  show  with 
aerobatics  and  fly-bys.  The  regulations 
are  needed  to  control  vessel  traffic 
within  the  immediate  vicinity  of  the 
event  due  to  the  confined  nature  of  the 
waterway  and  the  expected  congestion 
at  the  time  of  the  event.  The  regulations 
restrict  general  navigation  in  the  area  for 
the  safety  of  life  and  property  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  become  effective  according 
to  the  dates  and  times  listed  below. 
Friday:  July  15,  1994 
Closure:  8:45  pm-9:30  pm 
Saturday:  July  16.  1994 
Closure:  11:30  am-12:15  pm;  1:00  pm- 

1:45  pm;  2:30  pm-3:15  pm;  4:00  pm- 

4:45  pm 
Sunday:  July  17.  1994 
Closure:  11:30  am-12:15  pm;  1:00  pm- 

1:45  pm;  2:30  pm-3:15  pm;  4:00  pm- 

4:45  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  Phillips.  Chief,  Boating 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204,  or  Commander,  Coast 
Guard  Group  Hampton  Roads,  4000 
Coast  Guard  Boulevard,  Portsmouth, 
Virginia  23703-2199  (804)  483-8559. 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
LT  R.B.  Birthisel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion 

The  Norfolk  Festevents.  Ltd. 
submitted  an  application  to  hold  the 
Nations  Bank  Town  Point  Air  Show. 
The  air  show  will  be  held  in  the 


Elizabeth  River  in  the  Town  Point  area 
between  the  Naval  Hospital  and 
Portside.  Since  many  spectator  vessels 
are  expected  to  be  in  the  area  to  watch 
the  air  show,  the  regulations  in  33  CFR 
100.501  are  being  implemented.  The 
waterway  will  be  closed  according  to 
the  dates  and  times  Usted  under 
effective  dates.  Since  the  waterway  will 
not  be  closed  for  extended  periods  at  a 
time,  commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  The  implementation  of 
33  CFR  100.501  also  implements 
regulations  in  33  CFR  110  72aa  and 
117.1007.  33  CFR  110.72aa  establishes 
the  spectator  anchorages  in  33  CFR 
100.501  as  special  anchorage  areas 
under  Inland  Navigation  Rule  30.  33 
U.S.C.  2030(g). 

Dated:  February  24,  1994. 

W.T.  Leland. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 

|FR  Doc.  94-5281  Filed  3-7-94;  8:45  am) 

BILUNG  CODE  4t1&-14-M 


33  CFR  Part  165 

[COTP  Louisville  94-003] 
RIN2115-AA97 

Safety  Zone;  Ohio  River  Miles  468.5  to 
473.0 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Ohio 
River.  The  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  to  prevent  potential  environmental 
and  safety  hazards  associated  with 
commercial  vessels  transporting  cargoes 
regulated  under  title  46  Code  of  Federal 
Regulations  subchapters  D  and  O.  while 
transiting  downbound  at  night  during 
high  water  conditions.  The  regulation 
will  restrict  commercial  navigation  in 
the  regulated  area  for  tlip  safety  of  vessel 
traffic  and  the  protection  of  life  and 
property  along  the  river 
EFFECTIVE  DATES:  This  regulation  is 
effective  on  February  24,  1994,  at  7  a.m. 
EST.  It  will  terminate  at  6  p.m.  EST  on 
March  11.  1994,  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Louisville.  Kentucky. 
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FOR  FURTHER  INFORMATION  CONTACT:  LT 

Phillip  Ison.  Operations  Officer.  Captain 

of  the  Port,  Louisville.  Kentucky  at  (502) 

582-5194. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafter  of  this  regulation  is  LT 
Phillip  Ison,  Project  OfBcer,  Marine 
Safety  OfTice.  Louisville,  Kentucky,  and 
LCDR  A.O.  Denny.  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
pnibiication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
high  water  periods  in  the  Cincinnati, 
Ohio  area  are  natural  events  which 
cannot  be  predicted  with  any  reasonable 
accuracy.  The  Coast  Guard  deems  it  to 
be  in  the  public's  best  interest  to  issue 
a  regulation  now  as  the  situation 
presents  an  immediate  hazard  to 
navigation.  Ufe,  and  property. 

Backgroand  and  Purpose 

The  situation  requiring  this  regulation 
is  high  water  in  the  Ohio  River  in  the 
vicinity  of  Cincinnati,  Ohio.  The  Ohio 
River  In  the  Cincinnati  area  is 
hazardous  to  transit  under  the  best  of 
conditions.  To  transit  the  area,  mariners 
must  na\'igate  through  several  sweeping 
turns  and  seven  bridges.  When  the 
water  level  in  the  Ohio  River  reaches  45 
feet,  on  the  Cincinnati  gage,  river 
currents  increase  and  become  very 
unpredictable,  making  it  difficult  for 
dQ\%'nbound  vessels  to  maintain 
steerageway.  Diuing  hours  of  darkness 
the  background  lights  of  the  city  of 
Qncinnati  hamper  mariners'  ability  to 
maintain  sight  of  the  front  of  their  tow. 
The  regulation  is  intended  to  protect  the 
public  and  the  environment,  at  night 
during  periods  of  high  water  from  a 
potential  hazard  of  large  downbound 
tows  carr\'ing  hazardous  material 
through  the  regulated  area. 

Regulatory  Evaluation 

This  regulation  is  not  considered  a 
sigmficant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  v\ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 


The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612.  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation  as  an  action  required  to 
protect  the  public  and  the  environment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Na-vigation 
(Water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50U.SC.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6  04-1, 
6.04-6,  and  160.5. 

2.  A  temporary  §  165.T02-013  is 
added,  to  read  as  follows: 

§  165,T02-013    Safety  Zone:  Ohto  Rlvec. 

(a)  Location.  The  Ohio  River  between 
mile  468.5  and  mile  473.0  is  established 
as  a  safety  zone. 

(b)  Effective  dates.  This  section 
becomes  effective  on  February  24,  1994, 
at  7  a.m.  EST.  It  will  terminate  at  6  p.m. 
EST  on  March  11, 1994.  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Louisville,  Kentucky. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  under  §  165.23  of 
this  part,  entry  into  the  described  zone 
by  all  downbound  vessels  towing 
cargoes  regulated  by  title  46  Code  of 
Federal  Regulations  subchapters  D  and 
O  v^-ith  a  low  length  exceeding  COO  feet 
excluding  the  tow  boat  is  prohibited 
from  one-half  hour  before  sunset  to  one- 
half  hour  after  sunrise. 

Dated:  February  23.  1994.  3  p.m.  EST. 
W.J.  Morani.  Jr., 

Commander,  Coast  Guard,  Captain  of  the 
Port,  Louisville,  Kentucky. 
[FR  Doc.  94-5280  Filed  3-7-94;  3:45  ami 
BILUNQ  CODE  4910-14-M 


33  CFR  Part  165 

RIN2115-AA97 

COTP  Corpus  Christl,  TX  94-006 
Safety  Zone  Regulation;  Gult 
Intracoastal  Waterway,  Matagorda  Bay 

AGENCY:  Coast  Guard.  DOT. 
ACnON:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Gulf 
Intracoastal  Waterway  from  mile  marker 
475  to  mile  marker  455.  Shoaling  into 
the  center  of  the  channel  has  occurred 
between  green  buoy  97  and  green  buoy 
105.  The  safety  zone  is  needed  to 
prevent  vessels  from  grounding  on  the 
shoal  areas  near  the  narrowed  channels. 

Entry  into  this  zone  is  restricted  to 
single  wide  loaded  tows,  empty  tows 
may  transit  through  the  safety  zone 
double  wide.  All  vessels  are  restricted  to 
one  way  traffic  between  green  buoy  89 
and  green  buoy  115. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  12:01  a.m.,  on 
February  15.  1994.  It  terminates  at  12  01 
a.m..  April  15.  1994.  or  upon 
completion  of  dredging  by  the  Army 
Corps  of  Engineers,  whichever  is 
earliest. 

FOR  FURTHER  INFORMATtON  CONTACT:  ENS 
S.  Montoya  at  telephone  number  (512) 
888-3195.  or  at  United  States  Coast 
Guard  Marine  Safety  Office,  P.O.  Box 
1621.  Corpus  Christi.  Texas,  78403. 
SUPPLEMENTARY  INFORMATION:  Under  5 
use.  553.  a  notice  of  proposed 
rulemaking  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  reduce  the  risk  of  vessel 
groundings  and  potential  pollution 
incidents. 

Drafting  Information 

The  drafters  of  this  regulation  are  ENS 
S.  Montoya,  Chief.  Waterways 
Management  Section,  and  CAPT  R.  J. 
Reining,  Commanding  Officer.  U.S. 
Coast  Guard  Marine  Safety  Office, 
Corpus  ChrisU,  Texas,  and  CDR  D. 
Dickman,  Project  Counsel,  Eighth  Coast 
Guard  District,  Legal  Office,  New 
Orleans. 

Discussion  of  Regulation 

The  Coast  Guard  is  establishing  a 
safety  zone  in  the  Gulf  Intracoastal 
Waterway  from  mile  marker  475  to  mile 
marker  455.  Shoaling  into  the  center  of 
the  channel  has  occurred  between  green 
buoy  97  and  green  buoy  105.  The  safety 
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zone  is  needed  to  prevent  vessels  from 
grounding  on  the  shoal  areas  near  the 
narrowed  channels.  Entr>'  into  this  zone 
is  restricted  to  single  u-ide  loaded  tows, 
empty  tows  may  transit  through  the 
safety  zone  double  wide.  All  vessels  are 
restricted  to  one  way  traffic  between 
green  buoy  89  and  green  buoy  115. 

Regulatory  Evaluation 

This  tenipornn,"  final  rule  is  not 
considered  a  significant  regulatory 
action  under  Executive  Order  12866  and 
is  not  significant  under  the  "Department 
of  Transportation  regulatory  policies 
and  procedures"  (44  FR  11034:  Februar>' 
26,  1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  regulation  will 
only  be  in  effect  for  a  short  period  of 
time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3301  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1 
(series),  this  proposal  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  by  contacting 
Commander  (mps).  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396. 

This  regulation  is  issued  under  to  33 
U.S.C.  1225  and  1231.  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulation:  In  consideration  of  the 
foregoing,  subpart  C  of  part  165  of  title 
33,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authorit>-:  33  U.S.C  1231.  50  U  S.C.  191, 
and  33  CFR  1.05-l(g),  6  04-1.  6.04-6.  and 
160.5;  49  CFR  1.46. 

2.  A  new  §  165.T08-006  is  added  to 
read  as  follows: 

§  165.T0&-006    Safety  Zone:  Gulf 
Intracoastal  Waterway,  Matagorda  Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  A  safety  zone  exists  in  the 
Gulf  Intracoastal  Waterway  from  mile 
marker  475  to  mile  marker  455. 
including  the  entire  width  of  the 
channel. 

(b)  Regulations.  (1)  The  Gulf 
Intracoastal  Waterway  between  buoys 
89  and  115  is  restricted  to  one  way 
traffic.  Before  transiting  between  buoys 
89  and  115,  a  vessel  must  establish 
radio  communications  with  all  other 
vessels  in  the  area  that  are  restricted  to 
the  maintained  channel,  to  establish 
which  vessel  will  transit  through  the 
safety  zone.  A  vessel  may  not  transit 
between  buoys  89  and  115,  without 
prior  approval  of  the  Captain  of  the  Port, 
unless  it  has  an  agreement  with  the 
other  vessels  in  the  area. 

(i)  No  vessel  may  meet  or  pass  another 
vessel  between  buoys  89  and  115. 

(ii)  Any  vessel  meeting  another  vessel, 
between  buoys  89  and  115,  that  is 
restricted  in  its  ability  to  maneuver 
outside  the  maintained  channel,  must 
either  move  to  outside  the  maintained 
channel,  if  it  is  able,  or  back  .up  until  it 
is  east  or  west  of  the  buovs. 

(2)  Between  mile  marker  455  and  mile 
marker  475  of  the  Gulf  Intracoastal 
Waterway: 

(i)  A  tow  consisting  of  any  loaded 
barges  may  only  transit  if  made  up  in  a 
single  wide  configuration. 

(ii)  A  tow  consisting  of  only  empty 
barges  may  transit  if  made  up  of  either 
a  single  wide  or  double  wide 
configuration. 

(3)  Permission  to  deviate  from  these 
regulations  may  only  be  obtained  from 
the  Captain  of  the  Port,  Corpus  Christi. 
Texas.  Permission  can  be  obtained  bv 
calling  the  Chief,  Waterways 
Management  Section,  U.S.  Coast  Guard 
Marine  Safety  Office,  Texas,  at 
telephone  number  (512)  888-3162  or 
3195. 

(c)  Effective  date.  This  section 
becomes  effective  at  12:01  a.m.,  on 
Februar>'  14,  1994.  It  terminates  at  12:01 
a.m.,  April  15,  1994,  or  upon 
completion  of  dredging  by  the  Army 
Corps  of  Engineers,  whichever  is 
earliest. 

Dated:  February  14, 1994. 
Robert  J.  Reining, 

Captain,  Coast  Guard.  Captain  of  the  Port, 

Corpus  Christi,  Texas. 

|FR  Doc.  94-5279  Filed  3-7-94;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  963 

Rules  of  Practice  in  Proceedings 
Relative  to  Violations  of  the  Pandering 
Advertisements  Statute 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  several 
technical  amendments  to  reflect 
organizational  changes  resulting  from 
the  Postal  Service's  recent  restructuring. 
EFFECTIVE  DATE:  March  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Aspell  (20^)  268-5438. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  Postal  Service  restructuring. 
Customer  Services  District  Managers 
have  become  the  successor  officials  to 
Field  Division  General  Managers/ 
Postmasters  for,  among  other  things, 
performing  certain  administrative 
functions  under  the  pandering 
advertisements  statute.  39  U.S.C.  3008. 
One  of  these  functions  is  issuing 
violation  complaints  pursuant  to  39 
use.  3008(d).  The  statute  provides  for 
an  administrative  hearing  if  duly 
requested  by  the  person  against  whom 
a  complaint  has  been  issued.  The 
procedural  rules  for  the  conduct  of  such 
a  hearing  are  contained  in  39  CFR  part 
963. 

Amendment  of  part  963  is  needed  to 
substitute  references  to  the  Customer 
Services  District  Manager  for  references 
to  the  Field  Division  General  Manager/ 
Postmaster.  An  additional  amendment 
also  is  needed  to  update  the  citation  to 
the  Postmaster  General's  delegation  of 
authority,  pursuant  to  which  the  rules  of 
practice  in  part  963  are  issued  by  the 
Judicial  Officer. 

List  of  Subjects  in  39  CFR  Part  963 

Administrative  practice  and 
procedure.  Advertising,  Postal  service. 

Accordingly,  the  Postal  Service 
adopts  amendments  to  39  CFR  part  963 
as  specifically  set  forth  below: 

PART  963— [AMENDED] 

1.  The  authority  citation  for  part  963 
continues  to  read  as  follows: 

Authority:  39  U.S  C  204,  401.  3008. 

§963.1     [Amended] 

2.  Section  963.1  is  amended  by 
removing  "224.1(c)(4)"  from  the 
parenthetical  citation  at  the  end  of  the 
section  and  adding  in  its  place 
"226.2(e)(1)". 

§963.2    [Amended] 

3.  Section  963  2  is  amended  by 
adding  "Customer  Services  District 
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Manager"  after  removing  "Field 
Division  General  Manager/Postmaster", 
and  adding  "(hereinafter,  "Manager")" 
after  removing  "(hereinafter, 
"Postmaster")". 

§963.3    [Amended] 

4.  Section  963.3(a)  is  amended  by 
adding  the  word  "Manager"  after 
removing  the  word  "Postmaster" 
wherever  it  appears,  and  by  removing 
the  ZIP  Code  at  the  end  of  the  paragraph 
and  adding  the  new  ZIP  Code  "20260- 
6100". 

5.  Section  963.3(c)  is  amended  by 
adding  the  word  "Manager's"  after 
removing  the  word  "Postmaster's". 
Stanley  F.  Mire?, 

Chief  Counsel,  Legislatiw  Division. 

IFR  Doc  94-5242  Filed  3-7-94;  8  45  am) 
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U.S.  ENVIRONMENTAL  PROTECDON 
AGENCY 

40  CFR  Part  52 

[Ml  14-02-61 38;  FRL]-t841-8] 

Approval  and  Promulgation  of  an 
Emission  Statement  Program; 
Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTtON:  Final  rule. 

summary:  The  USEPA  is  approving  the 
Slate  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 
of  Michigan  on  November  16,  1992, 
supplemented  October  25,  1993,  and 
February  7,  1994,  for  the  purpose  of 
implementing  an  emission  statement 
program  for  stationary  sources  within 
the  Detroit,  Grand  Rapids,  and 
Muskegon  ozone  nonattainment  areas. 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  the  Clean  Air  Act 
(Act)  requirements  for  an  emission 
statement  program  as  part  of  the  SIP  for 
Michigan. 

DATES:  This  action  will  be  effective  May 
3,  1994  unless  notice  is  received  by 
April  7,  1994  that  someone  wishes  to 
submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  b*?  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  on  this 
raiemaking  should  be  addressed  to: 
Carlton  Nash,  Chief,  Re^^ulation 
Development  Section.  Air  Toxics  and 
Radiation  Branch  (AT-18I),  United 
States  Environmental  Protection 
Agency.  77  West  lackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  requested  SIP  revision, 
technical  support  documents,  and 


public  comments  received  are  available 
at  the  following  address:United  States 
Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard  (AT-18J), 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  COffTACT: 
Daniel  Meyer,  Air  Toxics  and  Radiation 
Branch,  Regulation  Development 
Section  (AT-IBJ).  United  States 
Environmental  Protection  Agency. 
Region  5,  Chicago,  Illinois  60604,  (312) 
886-9401. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  November  16, 1992,  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  submitted  to  the  USEPA  rules 
and  reporting  forms  requiring  emission 
statements  (annual  emission  reports). 
Michigan's  submittal  to  USEPA 
comprised  Natural  Resources 
Commission  Rule  336.202  (Rule  2), 
Sections  5  and  14a  of  the  1965  Air 
Pollution  Act  348,  and  the  1991 
Michigan  Air  Pollution  Reporting 
Forms,  Reference  Tables,  and  General 
Instructions.  On  September  23, 1993  the 
USEPA  proposed  to  disapprove  the 
November  16, 1992  submittal  in  the 
Federal  Register  (58  FR  49463-49464). 
The  MDNR  amended  its  reporting 
forms,  and  submitted  the  1993  Michigan 
Air  Pollution  Reporting  Forms, 
Reference  Tables,  and  General 
Instructions  to  USEPA  on  October  25, 
1993.  in  addition,  the  MDNR  provided 
a  summary  of  its  program  along  with  an 
implementation  strategy.  The  emission 
statement  submittal  addresses  the 
emission  statement  requirements  which 
are  found  at  Section  182(a)(3)(B)  of  the 
Act. 

Section  182(a)(3)(B)  of  the  Act  states 
that,  within  2  years.  States  in  which 
ozone  nonattainment  areas  classified 
marginal  or  worse  are  located  must 
submit  revisions  to  their  SIPs  to  require 
the  owners  or  operators  of  stationary 
sources  of  volatile  organic  compounds 
(VOC)  or  oxides  of  nitrogen  (NO,)  to 
provide  States  with  statements,  in  a 
form  acceptable  to  the  USEPA,  showing 
actual  emissions  of  NO,  and/or  VOC 
from  those  sources.  The  first  emission 
statements  must  be  submitted  to  the 
States  within  3  years  of  the  enac:tment 
of  the  1990  Clean  Air  Act  Amendments, 
by  November  15,  1993.  Subsequent 
statements  are  to  be  submitted  annually 
thereafter.  These  statements  must 
contain  certifications  of  accuracy. 

Section  182(a)(3)(B)(ii)  of  the  Act 
specifies  that  the  States  may  waive  the 
emission  statement  requirements  for  any 
class  or  category  of  sources  which  emit 
less  that  25  tons  per  year  if  the  States, 


in  their  submissions  of  base  year 
emission  inventories  or  periodic 
emission  inventories  (required  to  bo 
submitted  to  the  USEPA  every  3  years), 
provide  for  the  reporting  of  the 
emissions  from  the  e.xempted  source 
classes  or  categories  and  if  the  reported 
emissions  are  determined  using 
emission  factors  acceptable  to  the 
USEPA. 

II.  Analysis  of  State  Submittal 

The  criteria  used  to  review  the 
submission  are  found  in  USEPA's  draft 
Guidance  on  the  Implementation  of  an 
Emission  Statement  Program,  July  1992. 
Four  criteria  have  been  established  for 
approvability.  One.  the  State  should 
require  sources  emitting  NO,  or  VOC  in 
all  ozone  nonattainment  areas  to  submit 
emission  statements  before  November 
15,  1993  and  annually  thereafter.  Two, 
when  requesting  emi.ssion  statement 
data  from  sources  of  NO,  or  VOC,  the 
State  should  require:  (a)  Certification  of 
data  accuracy;  (b)  source  identification 
information;  (c)  operating  schedule;  (d) 
emissions  information;  (e)  control 
equipment  information;  and  (f)  process 
data.  Three,  the  pollutants  being 
reported  (NO,  and  VOC)  and 
accompanying  terminology  should  be 
clearly  identified  and  denned.  Four,  the 
State  should  commit  to  provide 
emission  statement  data  and  updates  to 
USEPA. 

After  reviewing  Michigan's 
submission  against  the  above  criteria,  no 
deficiencies  were  found.  MDNR  requires 
sources  of  VOC  or  NO,  in  ozone 
nonattainment  areas  to  submit  emission 
statement  data.  The  State  notifies 
sources  of  this  requirement  in  the 
State's  reporting  forms.  The  forms 
request  proper  certification  of  data 
accuracy  along  with  emission  statement 
data.  The  emission  reporting  forms 
define  the  applicable  terms  necessary  to 
complete  the  forms.  Tho  State  is 
committed  to  submitting  emission 
statement  information  to  USEPA  via  the 
Aerometric  Information  Retrieval 
System  (AIRS)  as  expeditiously  as 
possible.  A  detailed  analysis  of  the  SIP 
is  found  in  three  technical  support 
documents  dated  June  3, 1993, 
September  14,  1993,  and  November  18, 
1993. 

III.  Implications  of  Action 

Ba.^ed  upon  USEP.-\'s  evaluation  of 
Michigan's  November  16,  1992  and 
supplemental  October  25, 1993 
submittal,  USEPA  is  approving  the 
emission  statement  submission  as  a 
revision  to  the  Michigan  ozone  SIP. 
Nothing  in  this  action  should  be 
construed  as  pennitting,  allowing  or 
establishing  a  precedent  for  any  future 
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request  for  revision  of  any  SIP.  The 
USEPA  shall  consider  eacii  request  for 
revision  of  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Executive  Order  (EO)  12291 

This  action  has  been  cla.ssified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989.  54  FR  2214-2225.  On 
January  6. 1989  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions,  54  FR  2222, 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  waiver  until  such  time 
as  it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12H6fi  which 
superseded  Executive  ORder  12291  on 
Sf-ptember  30, 1993. 

V.  Regulatory  Flexibility 

Under  the  Reguiatorv  Flexibility  Act, 
5  U.S.C.  600  ft  scq..  USEPA  must 
prepare  a  regulator>-  fiexibility  anahysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  wiil  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterpri.ses,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  seclion  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
curtify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Fudnral-State  relationship  under  the 
Act,  prepaiation  of  a  regulatory 
flexibility  analysis  would  constitute 
Ftxieral  inquiry  into  the  e<;onomit; 
reasonableness  of  Slate  action.  The  Act 
forbids  the  USEPA  to  base  its  actions 
concerning  SlPs  on  such  ground.s. 
Union  Electric  Co.  v.  USEPA  427  U.S. 
246,  25R-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 

pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 


recordkeeping  requirements.  Volatile 
organic  compounds. 

Dntwl:  Feb.'uary  4,  1994. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Fdderal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

I.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671q. 


Tables,  and  General  In.structions.  along 
with  an  implementation  strategy  for  the 
State's  emission  statement  program. 
[FR  Doc  94-5226  Filed  3-7-94;  8:45  am) 
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Subpart  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(93)  to  read  as 
follows; 

§52.1170    Werttflcatlon  of  plan. 

*  •  «  *  * 

(93)  On  November  16,  1992,  the 
Michigan  Department  of  Natural 
Resources  submitted  Natural  Resources 
Commission  Rule  336.202  (Rule  2), 
Sections  5  and  14a  of  the  1965  Air 
Pollution  Act  348,  and  the  1991 
Michigan  Air  Pollution  Reporting 
Forms,  Reference  Tables,  and  General 
Instructions  as  the  States  emission 
statement  program.  Natural  Resources 
Commission  Rule  336,202  (Rule  2) 
became  effective  November  11,1 986, 
Stction  5  and  14a  of  the  1965  Air 
Pollution  Act  348  became  efTective  July 
23, 1965. 

(i)  Incorporation  by  reference. 

(A)  Natural  Resources  Commission 
Rule  336.202  (Rule  2)  became  effective 
November  11,  1986.  Section  5  and  14a 
of  the  1965  Air  Pollution  Act  348 
became  effective  July  23,  1965. 

3.  Section  52.1174  is  amended  by 
adding  pnnigraph  (b)  to  read  as  follows: 

§52.1174    Control  strategy:  Ozone. 

*         *         *         *         ■ 

(b)  Approval — On  November  16,  1992, 
the  Michigan  Department  of  Natural 
Resources  submitted  Natural  Resources 
Conni!i.s.sion  Rule  336.202  (Rule  2). 
Stations  5  and  14a  of  the  1965  Air 
Pollution  Act  348,  and  the  1991 
Michigan  Air  Pollution  Reporting 
F"orms,  Reference  Tables,  and  Geii«rdl 
Instructions  as  the  States  emission 
statement  program.  Natural  Resources 
Commission  Rule  336.202  (Rule  2) 
became  effet^ive  November  11,  1986. 
Section  5  and  14a  of  the  1965  Air 
Pollution  Act  348  became  effective  July 
23,  1965.  These  ndos  have  been 
incorporated  by  reference  at  40  CFR 
52.1170(c)(93).  On  October  25.  19*^3.  the 
State  submitted  the  1993  Michigan  Air 
Pollution  Reporting  Forms,  Reference 


DEPARTMENT  OF  TRANSPORTATtON 

Coast  Guard 

46CFRr>art3  10  and  15 
[CGD  81-0553] 
RIN2115-AB91 

Licensing  of  Officers  and  Operators  for 
Mobile  Offshore  Driliing  Units 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  In  an  interim  final  rule 
published  on  April  18.  1990.  (55  FR 
14792),  the  Coast  Guard  amended  the 
regulations  concerning  the  licensing  of 
officers  on  mobile  offshore  drilling  units 
(MODUs)  and  the  manning  of  these 
vessels.  The  rulemaking  implemented 
National  Transportation  Safety  Board 
(NT^B)  recommendations  for  the 
establishment  of  personnel 
qualifications  and  manning  regulations 
for  MODUs.  These  minimum  standards 
were  intended  to  ensure  that  licensed 
individuals  on  board  MODUs  are 
qualified  to  deal  with  specific  marine 
safety  matters.  This  rule  adopts  the 
interim  final  rule  with  minor  changes. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
April  7,  1994. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  Paul  VV.  Eulift,  Project  Manager. 
Office  of  Mirine  Safety,  Security  and 
Environmental  Protection,  (G-MVP), 
phone  (202) 267-0224. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Paul  W. 
Eulitl.  Project  Manager.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  and  Mr.  Nicholas  Grasselli, 
Project  Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  August  8.  1903,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Licensing 
of  Officers  and  Operators  and 
Regii'ration  of  Staff  Officers"  in  the 
Federal  Register,  (48  FR  35920). 
proposing  to  completely  revise  the 
licensing  regulations  in  part  10  of  title 
46  Code  of  Federal  Regulations. 
Included  in  the  NPRM  were  proposed 
rules  formalizing  the  requirements  for 
MODU  industry  licenses. 
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As  a  result  of  comments  received 

concerning  the  licensing  and  manning 
requirements  for  MODU's,  the  Coast 
Guard  published  a  separate 
supplemental  notice  of  proposed 
rulemaking  (SNTRM)  on  October  24, 
1985.  (50  FR  43366)  addressing  these 
issues. 

An  interim  final  rule  (IFR)  was 
published  on  October  16.  1987  (52  FR 
38660).  Comments  received  in  response 
to  this  IFR  indicated  a  need  to  re- 
address  several  issues  related  to  MODU 
licensing  and  manning.  A  notice 
suspending  the  IFR's  effective  date  was 
published  on  Februar>^  28.  1989  (54  FR 
8334). 

A  second  SNPRM  published  May  17, 
1989  (54  FR  21246),  proposed  to  revise 
the  offshore  installation  manager 
qualifications  and  MODU  manning 
levels.  It  also  proposed  a  procedure  by 
which  unlicensed  individuals  currently 
serving  in  positions  requiring  licenses 
could  obtain  the  required  credentials. 

A  second  IFR  published  on  April  18. 
1990,  (55  FR  14792).  adopted  the  second 
SNPRM  w  ith  minor  changes  and 
permitted  the  public  the  opportunity  to 
submit  additional  comments  on  this 
rulemaking.  The  Coast  Guard  received  5 
letters  commenting  on  the  IFR. 

A  public  hearing  was  not  requested 
and  one  was  not  held. 

Background  and  Purpose 

Public  Law  96-378  (codified  as  46 
United  States  Code  7101(d))  requires  the 
establishment,  where  possible,  of 
suitable  career  patterns,  service  and 
qualifying  requirements,  and 
substitution  of  training  time  and  courses 
of  instruction  for  sea  service  on  deck  or 
in  the  engine  department.  This  places 
responsibilities  on  the  Coast  Guard  for 
modifying  many  sections  of  our 
licensing  regulations. 

The  Coast  Guard  has  long  recognized 
the  need  for  special  licenses  adapted  to 
the  unique  operations  associated  with 
MODUs.  In  response  to  a  number  of 
major  marine  casualties  on  U.S.  flag 
MODUs,  investigations  were  conducted 
by  the  NTSB  and  the  Coast  Guard 
marine  boards  of  investigation.  These 
investigations  concluded  that  c\jrrent 
Coast  Guard  regulations  did  not 
adequately  address  the  unique 
characteristics  inherent  in  the  offshore 
oil  drilling  indu.strv'.  These  investigation 
reports  recommended  that  the 
Commandant  of  the  Coast  Guard 
promulgate  personnel  qualification  and 
manning  regulations  for  MODUs. 
Therefore,  the  Coast  Guard,  with 
industry-  assistance  proposed 
regulations  enabling  personnel  serving 
in  the  offshore  drilling  industry  to 
qualify  for  licenses. 


The  purpose  of  this  rulemaking  is  to 
adopt  as  final  the  IFR  published  in  the 
Federal  Register  (55  FR  14792)  on  April 
18. 1990.  entitled  "Licensing  of  Officers 
and  Operators  for  Mobile  Offshore 
Drilling  Units".  This  rulemaking  also 
makes  minor  changes  adopting 
recommendations  provided  in  the 
comments  received  to  the  IFR. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  appreciates  the  effort 
expended  by  the  offshore  drilling 
industry  and  other  interested  parties  in 
commenting  on  this  rulemaking.  As 
addressed  below,  several  commenters 
expressed  similar  opinions  on  specific 
issues. 

I   Time  Limitation  for  Conversion  of 
Existing  MODU  Licenses 

Two  comments  indicated  that  the  IFR 
was  unclear  as  to  how  long  a  holder  of 
a  license  could  convert  an  existing 
Master  or  Mate  MODU  license  to  either 
one  of  three  licenses:  (1)  Offshore 
Installation  Manager  (OIM);  (2)  Barge 
Supervisor  (BS);  or  (3)  Ballast  Control 
Operator  (BCO).  The  holder  of  an  "old" 
MODU  license  will  continue  to  be  able 
to  convert  the  "old"  MODU  license  as 
long  as  the  holder  comes  forward  prior 
to  the  end  of  the  one  year  grace  period 
after  the  expiration  of  their  existing 
license  (five  years  from  the  date  of 
issue)  and  the  holder  provides  the 
appropriate  required  training 
certificates.  Thus,  a  license  can  be 
converted  at  any  time  after  July  1.  1990. 
until  the  license  lapses.  Once  the 
license  has  lapsed,  an  applicant  must 
follow  the  procedures  for  re-issuance  of 
a  license  and  comply  with  the  new 
requirements. 

These  same  two  comments  also 
expressed  a  concern  that  license  holders 
would  not  get  the  word  about 
converting  to  the  "new"  MODU  license 
prior  to  expiration  of  their  "old" 
hcense.  Comments  requested  that  the 
Coast  Guard  notify  all  MODU  license 
holders  by  letter  of  their  opportunity  to 
convert  their  "old"  license.  The  Coast 
Guard  believes  that  the  holder  of  a 
license  has  the  responsibility  for  the 
timely  renewal  of  a  license  and  believes 
it  would  be  inefficient  for  the  Coast 
Guard  to  attempt  to  contact  and  inform 
all  license  holders  about  this 
rulemaking.  However,  the  Coast  Guard 
intends  to  publish  articles  in 
"Proceedings  of  the  Marine  Safety 
Council"  as  well  as  in  industry- 
magazines  and  newsletters  addressing 
changes  published  in  the  Federal 
Register  on  licensing  requirements. 
Also,  the  Coast  Guard  will  keep  the 
membership  of  the  National  Offshore 
Safety  Advisory  Committee  advised  of 


initiatives  effecting  the  licensing 
requirements  for  industry  personnel. 

2.  Stability  Courses 

Two  comments  were  received 
regarding  the  applicant's  requirement  to 
complete  a  training  course  on  MODU 
stability.  One  comment  requested  a 
waiver  of  the  requirement  to  complete  a 
stability  training  course  for  applicants 
until  July  1,  1995,  similar  to  what  had 
been  done  with  the  MODU  survival 
suit/craft  training.  When  this  comment 
was  received,  the  Coast  Guard  had  not 
yet  developed  specific  guidelines  for 
MODU  stability  courses.  Since 
publication  of  the  IFR,  the  Coast  Guard 
developed  MODU  stability  course 
guidelines  and  approved  numerous 
MODU  stability  training  courses 
sufficient  to  meet  the  demand  of  the 
industry'.  Therefore,  the  Coast  Guard  is 
retaining  the  requirement  for 
individuals  to  complete  approved 
MODU  stability  training  prior  to 
converting  or  obtaining  an  original 
MODU  license.  The  second  comment 
suggested  that  since  specific  MODU 
stability  course  guidelines  had  not  been 
developed,  the  Coast  Guard  should 
accept  certificates  of  completion  from 
all  presently  approved  MODU  stability 
courses  to  satisfy  this  requirement.  The 
Coast  Guard  agrees  and  will  accept  a 
certificate  from  an  applicant  to  meet  the 
licensing  requirement  for  the  successful 
completion  of  a  presently  approved 
MODU  stability  course. 

3.  Licensing  and  Manning  Fiequirements 
for  Tension  Leg  Platforms  (TLPsj 

The  Coast  Guard  received  a  comment 
which  requested  that  all  requirements 
for  licensing  and  manning  of  TLPs  be 
suspended  until  specific  TLP 
requirements  could  be  developed. 
Essentially,  the  TLP  is  a  site  specific 
buoyant  outer  continental  shelf  facility 
securely  and  substantially  moored  so 
that  it  cannot  be  moved  without  special 
effort  and  not  intended  for  periodic 
relocation.  In  contra.st,  a  MODU  is  a 
buoyant  vessel  not  site  specific  and 
capable  of  getting  underway  under  its 
own  power  w  ithout  assistance  to  an 
alternate  site.  Even  though  there  are 
some  significant  differences  between  a 
MODU  and  a  TLP,  a  TLP  still  has 
characteristics  of  conventional  MODUs. 
Although  the  TLP  is  a  new  and  unique 
offshore  facility,  the  Coast  Guard 
considers  it  a  vessel  and  believes  it 
inappropriate  to  altogether  suspend 
licensing  and  manning  requirements  for 
TLPs.  Due  to  the  limited  number  of 
TLPs  presently  in  operation,  the  local 
Officer  in  Charge  of  Marine  Inspection 
(OCMI)  will  continue  to  consider  TLP 
manning  on  a  case  by  case  basis. 
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Therefore,  an  individual  assigned  on 
board  a  TLP  will  continue  to  be  rr^quirpd 
to  hold  an  endorsement  for  TLPs  on  an 
existing  MODU  license  until  specific  sea 
service  and  training  requirements  can  be 
developed. 

The  Coast  Guard  will  review  on  a  case 
by  case  basis  the  qualifications  and 
training  recommendations  to  dbtermine 
whether  there  is  a  need  to  require 
specific  license  and  manning 
regulations  for  TLPs.  Because  of  the 
unit's  unique  mooring  design,  a  stability 
training  course  specific  to  TLPs  or. 
when  in  the  operating  mode,  a  weight 
distribution  and  tendon  tension 
monitoring  training  may  be  more 
appropriate  than  conventional  stability 
training  for  a  TTLP  license.  However, 
when  a  TLP  is  underway,  a  licensed 
individual  is  required  to  have 
completed  an  appropriate  stability 
training  course  for  the  position  held. 

4.  Service  Requirement  on  Self- 
Propelled  Vessels  for  MODU  Engineer 
Licenses 

One  comment  requested  that  the 
Coast  Guard  delete  the  self-propelled 
service  requirement  on  MODUs  for 
engineering  licenses.  The  Coast  Guard 
disagrees  and  believes  that  engineers 
must  have  propulsion  machinery 
experience  to  ensure  the  safety  of  self- 
prop«illed  MODUs  operating  in  a  marine 
environment.  Therefore,  the 
requirement  for  a  portion  of  the  sea 
service  time  for  a  license  as  engineer 
(MODU)  will  continue  to  include 
experience  assigned  to  self-propelled 
units  fitted  with  propulsion  mr>chinery. 

The  Coast  Guard  recognizes  the 
difficulty  some  applicants  experience  in 
obtaining  the  required  self-propelled 
service  Therefore,  the  Coast  Gup-tI  is 
adopting  a  provision  in  this  rule  to 
enable  those  applicants  unable  to  meet 
the  service  requirement  for  self- 
propel'ed  units  to  be  issued  a  license 
limited  to  non-self-propelled  units. 

If  an  applicant  has  obtained  the  total 
sea  service  required  to  qualify  for  a 
MODU  engineering  license  without 
having  satisfied  that  portion  of  the 
service  required  on  board  self-pmpelled 
or  propulsion  assisted  units,  then  the 
OCMI  may  allow  those  individuals  to 
complete  a  modified  examination  and  if 
successfully  passed  be  issued  a  license 
limited  to  aon-self-prop*?!led  units. 
Upon  presentation  of  the  required  self- 
propelled  sea  service  and  completion  of 
any  examination  deficiencies,  the  non- 
self-propelled  limitation  may  be 
removed. 


5  Acceptance  of  Foreign  Training 
Courses 

Three  comments  were  received  urging 
the  "acceptance**  of  foreign  training 
courses.  Suggestions  recommended  that 
either  a  joint  Coast  Guard/industry 
panel  be  created  as  a  mechanism  for 
review  and  acceptance  of  foreign 
courses  or  accept  those  training 

grograms  which  have  received  approval 
y  the  foreign  coastal  state 
administration  where  the  course  is 
offered.  Previously,  the  Coast  Guard  has 
required  the  industry  to  demonstrate 
that  a  shortage  exists  of  domestically 
located  Coast  Guard  approved  courses 
and  the  economic  justification  is 
sufficient  to  allow  for  approval  or 
acceptance  of  courses  overseas.  The 
Coast  Guard  has  been  reluctant  to 
approve  courses  offered  overseas 
because  it  has  neither  the  oversight 
authority  or  resource  capability  to 
conduct  an  approval  program  for 
courses  offered  worldwide. 

Recognizing  the  introduction  of 
international  standards  for  seafarers  and 
the  increa.sed  level  of  U.S.  m.^ritime 
industry  activity  overseas,  the  Coast 
Guard  may  consider  the  acceptance  of 
foreign  courses  similar  to  domestically 
approved  courses.  The  Coast  Guard  will 
study  the  appropriateness  of  accepting 
or  approving  foreign  training  courses 
when  it  conducts  the  next  review  of  the 
course  approval  process.  Consideration 
will  be  given  to  ensure  that  sufficient 
resources  are  allocated  to  properly 
perform  the  oversight  responsibilities  of 
a  foreign  course  acceptance/approval 
program. 

6.  Unlimited  Mast'^r  Examination 
Requirement  for  OIM  Endorsements 

One  comment  requested  that  the 
Coa.st  Guard  not  require  the  holder  of  a 
license  as  "Master,  oceans,  any  gross 
tons"  to  complete  additional 
examination  requirements  in  order  to 
obtain  an  OIM  endorsement.  The  Coast 
Guard  agrees  that  the  profpssior.al 
competence  of  an  individual  who  has 
obtained  an  unlimited  lice.nse  as  master 
has  already  been  successfully 
established  to  the  satisfaclion  of  the 
Coast  Guard.  Therefore,  an  unlimited 
licensed  master  who  posst^ses  the 
minimum  sea  service  for  any  of  the 
various  OIM  endorsements,  and 
completes  ihe  required  Coast  Guard 
approved  courses,  is  qualified  to  have 
the  appropriate  endorsement  added  to 
the  license  without  examination. 

7.  MODU  License  Application 
Evaluation  Offices 

In  order  to  keep  evaluations 
consistent,  the  IFR  restricted  MODU 


license  application  approvals  to  the 
Coast  Guard  Regional  Examination 
Center  (REC)  in  New  Orleans  until  July 
1 ,  1992.  Although  no  comments  were 
received  regarding  MODU  license 
evaluation  offices,  applications  may 
now  be  submitted  for  evaluation  and 
examinations  administered  at  any  REC. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  aciion  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  1 1040;  February  26,  1979).  A  hill 
regulatory  evaluation  was  prepared  and 
placed  in  the  rulemaking  docket.  It  may 
be  inspected  or  copied  at  the  Marine 
Safety  Council  (G-LRA-2/36)  ICGD  81- 
059a|,  Room  3600,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  S\V., 
Washington,  DC  20593-0001.  from  8 
am.  to  3  p.m. 

The  costs  associated  with  this 
rulemaking  are  primarily  related  to  the 
training  of  MODU  personnel.  It  requires 
individuals  serving  in  certain 
responsible  positions  aboard  MODUs 
(self-propelled  or  non-self-propelled)  to 
obtain  a  Coast  Guard  issued  license  or 
endorsement  that  authorizes  them  to 
serve  in  those  positions.  Individuals 
assigned  to  these  positions  on  MODUs 
will  have  to  meet  licensing 
qualifications  which  include  specific 
length  of  service  experience  on  board 
MODUs.  completion  of  training  courses, 
physical  standards  and  a  professional 
examination.  The  training  and 
qualifications  contained  in  this  rule, 
were  strongly  recommended  by  the 
National  Transportation  Safety  Board 
and  supported  by  the  mobile  offshore 
drilling  industry  and  the  international 
community. 

The  costs  associated  with  licensing 
and  qualification  of  the  personnel  in 
positions  of  responsibility  on  MODUs 
are  relatively  insignificant  when 
compared  to  typical  MODU 
construction  costs  and  operating  fees. 
Implementation  of  this  requirement  will 
not  increase  manning  requirements  on 
MODUs  but  rather  set  a  standard  for 
training  and  level  of  experience  for 
licensed  individuals  assigned  to 
MODUs.  Most  drilling  companies 
already  require  high  standards  of 
experience  and  training  for  individuals 
serv  ing  aboard  their  mobile  offshore 
units.  Therefore,  since  this  rulemaking 
does  not  require  any  major  expenditures 
by  the  maritime  industry,  consumers, 
Federal,  state  or  local  governments,  it  is 
not  expected  to  have  a  significant 
economic  impact. 
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Small  Entities 

This  rule  applies  to  licenses  for 
individuals  only  The  effect  will 
formalize  the  roquirvments  to  attend 
industry-specific  training.  Such  training 
was  optional  for  individuals  ser\-ing 
aboard  MODUs.  Because  this  rule  is 
essentially  procedural  and  will  permit 
the  drilling  companies  to  operate 
according  to  current,  long-standing 
industry  practice,  the  economic  impact 
of  this  action  is  expected  to  be  minimal. 
Theryfore,  the  Coast  Guard  certifies 
under  section  605(bl  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  ef  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection  of 
information  requirements.  Individuals 
seeking  MODU  lic-enses  will  be  required 
to  apply  for  a  license  and  provide 
certificates  as  evidence  of  having 
successfully  completed  the  required 
training.  The  certificate  will  be  supplied 
by  the  training  facilities  which  provide 
the  course(s).  The  Coast  Guard 
submitted  the  requirements  to  the  Office 
of  Management  and  Budget  (0MB)  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  ft  seq  )  and  0MB  has  approved 
them.  The  section  numbers  are  in 
§  10.107,  and  §§  10.470,  10.472. 10.474. 
10.542,  and  10.544  and  the 
corresf>onding  0MB  approval  number  is 
OMB  ControlNumber  2115-AB91.  The 
time  required  to  comply  with  this 
requirement  is  inconsequential. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  under  the  principles  and 
( ritf'ria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  final  rule  adopts  a  new  licensing 
structure  for  licensed  officers  aboard 
MODUs  and  provides  for  safe  manning 
of  these  vessels.  This  action  was 
necessary  to  establish  personnel 
qualifications  and  manning  regulations 
for  this  type  of  vessel  particular  to  the 
offshore  drilling  industry.  Compliance 
with  these  minimum  standards  will 
ensure  that  properly  trained  and 
qualified  individuals  are  on  board 
MODUs  to  perform  the  daily  marine 
safety  related  matters.  The  Coast  Guard 
is  preempting  any  state  action 
adda'ssing  this  same  subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2  of 


Commandant  Instruction  M16475.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
The  rule  is  procedural  in  nature  and 
permits  the  affected  vessels  to  continue 
to  operate  according  to  current  industry 
practice.  Therefore,  this  rule  is  included 
in  the  categorical  exclusion  in 
subsection  2.B.2.1,  "Administrative 
actions  or  procedural  regulations  and 
policies  which  clearly  do  not  have  any 
environmental  impact."  A  Categorical 
Exclusion  Determination  has  been 
placed  in  the  docket. 

List  of  Subjects  in  46  CFR  Part  10  and 
Part  15 

Marine  safety.  Navigation  (water). 
Reporting  and  record  keeping 
requirements,  Seamen,  Vessels  and 
mobile  offshore  drilling  units. 

In  consideration  of  the  foregoing,  the 
interim  rule  amending  46  CFR  parts  10 
&  15  which  was  published  at  55  FR 
14792  on  April  18. 1990.  is  adopted  as 
a  final  rule  with  the  following  changes. 

1.  Section  10.542  is  amended  by 
adding  paragraph  (c)  to  read  as  follow^s: 

§10.542    License  (or  chief  engineer 
(MOOU). 

•         •         •         •         • 

(c)  If  an  applicant  successfully 
completes  a  modified  examination  and 
possesses  the  total  required  sea  service 
for  a  license  as  chief  engineer  (MODU), 
but  does  not  possess  the  required  sea 
service  on  board  self-propelled  or 
propulsion  assisted  units,  the  OCMl 
may  issue  the  applicant  a  license 
limited  to  non-self-propell&d  units.  The 
OCMI  may  remove  the  limitation  upon 
presentation  of  satisfactory  evidence  of 
the  required  self-propelled  sea  service 
and  completion  of  any  additional 
required  examination. 

2.  Section  10.544  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  1 0.544    License  (or  assistant  engineer 
(MODU). 

»  •  *  *  * 

(c)  If  an  applicant  successfully 
completes  a  modified  examination  and 
possesses  the  total  required  sea  service 
for  a  license  as  an  assistant  engineer 
(MODU).  but  does  not  possess  the 
required  sea  service  on  board  self- 
propelled  or  propulsion  assisted  units, 
the  OCMI  may  issue  the  applicant  a 
license  limited  to  non-self-propelled 
units.  The  OCMI  may  remove  the 
limitation  upon  presentation  of  the 
satisfactory  evidence  of  the  required 
self-propelled  sea  service  and 
completion  of  any  additional  required 
examination. 

3.  Section  10.903  is  amended  by 
redesignating  existing  paragraphs  (b)(1) 


through  (b)(3)  as  (b)(2)  through  (b)(4) 
respectively  and  by  adding  a  new 
paragraph  (b)(1)  to  read  as  follows: 

§  10.903    Licenses  requiring  examinatJons. 

•  •        •        »        * 

(b)  *   *   *  (1)  Master  ocean  any  gross 
tons  when  adding  an  endorsement  as 
Offshore  Installation  Manager. 

*  *        •        •        * 

Dated:  March  1, 1994. 
A.E.  Henn. 

Hear  Admiral.  Coast  Guard,  Chief.  Office  of 

Marine  Safety.  Security  and  Environmental 

Protection. 

(FR  Doc.  94-5277  Filed  3-7-94;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  543 

[Docket  No.  93-46;  Notice  2] 

RIN2127-AE66 

Motor  Vehicle  Theft  Prevention; 
Exemption  From  Vehicle  Theft 
Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
agency  regulation  on  exempting  high 
theft  motor  vehicle  lines  from  parts 
marking  by  limiting  the  number  of  high 
theft  lines  that  may  be  exempted.  For 
each  model  year  through  model  year 
1996,  a  manufacturer  may  petition  for 
exemptions  for  up  to  two  additional 
lines  of  its  passenger  motor  vehicles. 
For  the  four  year  period  that  begins  with 
model  year  1997  and  ends  with  model 
year  2000,  a  manufacturer  may  petition 
for  an  exemption  for  one  additional  line 
of  its  passenger  motor  vehicles  for  each 
year.  This  final  rule  conforms  the 
regulation  to  amendments  made  by  the 
"Anti  Car  Theft  Act  of  1992"  to  Title  \1 
("Theft  Prevention")  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act. 

DATES:  Effective  date:  This  rule  is 
effective  on  April  7,  1994. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTS.^  no  later 
than  April  7,  1994.' 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 
number  and  notice  number  cited  in  the 
heading  of  this  notice  and  be  submitted 
to:  Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590. 


Federal  Register  /  Vol.  59.  No.  45  /  Tuesday,  March  8,  1994  /  Rules  and  Regulations  10757 


FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 

SUPPLEMENTARY  INFORMATION: 

Background 

1.  Motor  Vehicle  Theft  Law  Enforcement 
Act  of  1984 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Pub.  L.  98- 
547)  (Theft  Act),  added  title  VI  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (Cost  Savings  Act). 
Pursuant  to  title  VI,  NHTSA 
promulgated  49  CFR  part  541,  titled 
"Federal  Motor  Vehicle  Theft 
Prevention  Standard"  (Theft  Prevention 
Standard).  Part  541  establishes 
performance  requirements  for  inscribing 
or  affixing  vehicle  identification 
numbers  onto  certain  major  original 
equipment  and  replacement  parts  of 
high  theft  lines  of  passenger  motor 
vehicles. 

Section  605  of  title  M  permits 
manufacturers  to  petition  N^HTSA  to 
exempt  high  theft  vehicle  lines  from  the 
Theft  Prevention  Standard.  To  be 
exempted,  a  high  theft  line  must  satisfy 
two  conditions.  First,  a  line  must  be 
equipped  with  an  antitheft  device  as 
standard  equipment  on  the  entire  line 
for  which  its  manufacturer  seeks  an 
exemption.  Second.  NHTSA  must 
determine  that  such  antitheft  device  is 
likely  to  be  as  effective  as  parts  marking 
in  reducing  and  deterring  motor  vehicle 
theft.  As  originally  enacted,  section  605 
allowed  the  agency  to  grant  an 
exemption  for  not  more  than  two  lines 
of  any  manufacturer  for  the  initial 
model  year  (model  year  1987)  to  which 
the  vehicle  theft  prevention  standard 
applies,  and  two  additional  lines  of  any 
manufacturer  for  each  subsequent 
model  vear. 

Regulations  governing  the  granting  of 
exemptions  are  set  forth  in  49  CFR  part 
543,  "Exemption  from  Vehicle  Theft 
Prevention  Standard."  Part  543  sets  out 
procedures  for  manufacturers  to  follow 
in  preparing  and  submitting  petitions 
for  exemption  from  the  parts  marking 
requirements  of  part  541.  It  also  sets 
forth  procedures  for  NHTSA  to  follow  in 
processing  those  petitions  and 
determining  whether  they  should  be 
granted. 

2.  Anti  Car  Theft  Act  of  1992 

The  ".Anti  Car  Theft  Act  of  1992" 
(ACTA),  which  became  law  on  October 
25.  1992.  amended  title  VI  of  the  Cost 
Savings  Act.  Title  VI  was  amended  to 
redefine  "passenger  motor  vehicle"  to 
include  "any  multipurpose  passenger 


vehicle  and  light-duty  truck  that  is  rated 
at  6,000  pounds  gross  vehicle  weight  or 
less."  (See  section  601(1)  of  title  VT) 
Before  the  amendment  of  title  VI, 
"passenger  motor  vehicle"  was  defined 
to  include  passenger  cars  only. 

The  redefinition  means  that  certain 
light-duty  truck  lines  and  multipurpose 
passenger  vehicle  lines  may  now  be 
determined  to  be  likely  high  theft 
vehicles,  and  thus,  may  be  subject  to  the 
parts  marking  requirements  of  the  Theft 
Prevention  Standard.  If  the  lines  are 
designated  as  high  theft  lines, 
manufacturers  of  certain  light-duty 
trucks  and  multipurpose  passenger 
vehicle  lines  may,  under  the  procedures 
in  part  543,  petition  for  exemption  of 
these  lines  from  the  parts  marking 
requirements. 

The  title  VI  amendment  giving  rise  to 
this  final  rule  restricts  the  number  of 
exemptions  from  parts  marking  that  may 
be  granted  to  any  manufacturer  of  high 
theft  passenger  motor  vehicle  lines.  As 
a  result  of  the  amendments  to  section 
605(a)(2)  of  title  VI,  the  agency  may 
continue  to  grant  exemptions  for  two 
high  theft  lines  per  manufacturer  per 
year,  from  the  present  through  MY  1996. 
However,  for  the  next  four  years,  title  VI 
states  that: 

For  MY  1997  through  MY  2000.  (NHTSA) 

may  grant  such  ar»  exemption  for  not  more 

than  1  additional  line  of  any  manufacturer 
•   •  • 

Amended  title  VI  also  states  that,  after 
MY  2000,  the  granting  of  any  further 
exemptions  would  be  contingent  on  a 
determination  by  the  U.S.  Attorney 
General  on  whether  the  antitheft  devices 
are  an  effective  substitute  for  parts 
marking  in  substantially  inhibiting  • 
vehicle  theft.  The  Attorney  General's 
determination  must  be  made  by 
December  1999.  See  section  6d2(f)(5)  of 
title  Vn. 

Notice  of  Proposed  Rulemaking 

On  July  1,  1993.  NTITSA  published  in 
the  Federal  Register  (58  FR  35422)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  make  part  543  consistent  with  the 
new  statutory  restrictions  on  the 
number  of  exemptions  from  the  parts 
marking  requirements  of  part  541.  The 
agency  proposed  to  amend  part  543  to 
state  the  number  of  vehicle  lines  for 
which  a  manufacturer  may  petition  for 
exemption  for  each  model  vear  through 
MY  2000. 

More  specifically.  NHTSA  proposed 
that  for  each  model  year  through  model 
year  1996,  a  manufacturer  may  petition 
for  exemptions  for  up  to  two  additional 
lines  of  its  passenger  motor  vehicles, 
and  that  for  each  model  year  from 
model  year  1997  through  model  year 


2000,  a  manufacturer  may  petition  for 
exemptions  for  only  one  additional  line 
of  its  passenger  motor  vehicles.  NHTSA 
noted  that  the  statutory  language  is 
more  ambiguous  about  the  number  of 
exemptions  that  may  be  granted  for 
model  years  1997  throu^  2000  than  for 
the  years  preceding  that  period.  For 
guidance  in  resolving  this  ambiguity, 
the  agency  consulted  the  legislative 
history  of  the  ACTA.  The  agency  viewed 
the  legislative  history  as  "strong 
evidence"  that  Congress  intended  to 
permit  each  manufacturer  to  petition 
NHTSA  to  grant  an  exemption  for  only 
one  additional  line  of  its  passenger 
motor  vehicles  from  parts  marking  for 
each  of  model  years  1997  through  2000. 

NHTSA  did  not  propose  to  address 
exemptions  for  model  years  after  MY 
2000,  since  any  such  exemptions  are 
contingent  upon  the  Attorney  General's 
determination  to  be  made  in  1999. 

Finally,  NHTSA  proposed  a  minor 
amendment  to  reflect  the  fact  that 
petitions  can  be  submitted  under  part 
543  for  light-duty  trucks  and 
multipurpose  passenger  vehicles,  as 
well  as  passenger  cars. 

Public  Comments  and  Final  Rule 

In  response  to  the  NPRM,  NHTSA 
received  three  comments.  The 
comments  were  submitted  by  the 
American  Automobile  Manufacture.'s 
Association.  (AAMA).  the  Ford  Motor 
Company  (Ford),  and  Chrysler 
Corporation  (Chrysler).  AAMA  and  Ford 
each  commented  that  they  believe  the 
proposed  changes  to  Part  543  conform 
to  the  Congressional  intent  of  the  ACTA. 

In  its  comment,  Chrysler  did  not 
recommend  any  changes  in  the 
proposed  regulatory  text,  but  made 
several  observations.  First,  that 
company  noted  that  it  offers  antitheft 
devices  as  standard  equipment  on  two 
of  its  low  theft  lines  and  that,  under  the 
ACTA,  those  two  lines  must  have  their 
low  theft  status  reviewed  by  NHTSA. 
Chrysler  stated  that  if  these  lines  were 
to  be  determined  to  be  high  theft,  it 
could  lose  a  vear's  allocation  of 
exemptions  from  the  parts  marking 
requirements.  The  agency  notes  that 
Chrysler's  understanding  is  correct,  and 
that  the  result  is  a  logical  consequence 
of  the  combination  of  the  statutory 
mandate  to  review  the  low  theft  status 
of  existing  lines  and  the  statutory 
limitation  on  the  number  of  additional 
exemptions. 

Second,  Chrysler  stated  that  it  agrees 
with  NHTSA  that  since  the  ACTA  now 
includes  within  its  scope  certain 
multipurpose  passenger  vehicles  and 
light  duty  trucks,  these  vehicles  should 
also  be  eligible  for  exemption  from  parts 
marking. 
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Third.  Chr>sler  stated  that  it 
questions  the  rationale  for  limiting  parts 
marking  exemptions.  That  company 
noted  that  in  order  to  lie  exempted  from 
parts  marking,  an  antitheft  device  must 
be  determined  to  be  at  least  as  effective 
as  parts  marking  in  deterring  auto  theft. 
Chrysler  stated  that  it  would  seem  that 
the  ACTA  should  promote  and 
encourage  the  inclusion  of  anti-theft 
devices  as  standard  equipment  on  as 
many  vehicle  lines  as  possible  in  lieu  of 
parts  marking.  That  company  argued 
that  the  ACT.'\'s  e.xemption  limitation 
may  have  the  practical  and  real  effect  of 
discouraging  manufacturers  from 
including  antitheft  devices  as  standard 
equipment  on  a  wider  array  of  vehicle 
lines.  Chrysler  stated  that  the  ACTA 
should  have  increased  the  number  of 
annual  exemptions  allowed  and  thereby 
encourage  a  broader  base  of  vehicles 
equipped  with  effective  antitheft 
devices  offered  as  standard  equipment. 

NHTSA  notes  that  nothing  in  the 
ACTA  prevents  m.anufacturers  from 
including  antitheft  devices  as  standard 
equipment  on  all  of  their  vehicles.  The 
statutory  limitation  on  number  of 
exemptions  means  only  that,  in  some 
cases,  parts  marking  could  be  required 
even  if  a  high-theft  line  is  equipped 
with  an  effective  antitheft  device.  While 
NHTSA  understands  that  Chrysler 
disagrees  with  the  ACTA's  limitation  on 
the  number  of  additional  exemptions, 
the  agency  must  follow  the  statute  as 
enacted  by  Congress. 

Based  on  the  information  set  forth 
above,  and  in  light  of  the  fact  that  none 
of  the.public  commenters  recommended 
changes  in  the  proposed  regulation. 
NHTSA  is  adopting  as  final  the 
ff'gulatory  text  proposed  in  the  NPRM. 

Regulatory  Impacts 

.4  Executive  Order  12866  and  DOT 
Pfgulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
thi^  rulemaking  action  under  Executive 
Order  1286C  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  action  has  been 
determined  not  to  be  ".significant"  other 
either.  This  nile  simply  sets  forth 
amendments  conforming  part  54?to  the 
amendments  to  title  \'I.  The  rule  itself 
has  no  impacts  on  the  manufacturers  of 
passenger  motor  vehicles.  The  agency 
has  also  determined  that  the  economic 
and  other  impacts  of  this  rule  are  so 


minimal  that  a  full  regulatory  evaluation 
is  not  required. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  final  rule  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities.  As 
already  noted,  this  rule  simply  sets  forth 
amendments  conforming  part  543  to  the 
amendments  to  title  VI.  The  rule  itself 
will  have  no  impacts  on  the 
manufacturers  of  pa-ssenger  motor 
vehicles  or  on  small  organizations  or 
governmental  units  that  purchase 
passenger  motor  vehicles.  Accordingly, 
the  agency  has  not  prepared  a  regulatory 
flexibility  analysis. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule  and 
determined  that  it  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

4.  Papen^-ork  Reduction  Act 

The  procedures  in  this  rule  for 
manufacturers  to  submit  petitions  for 
exemption  from  parts  marking  to 
NHTSA  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (O.MB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  part  543 
have  been  submitted  to  and  approved  by 
the  OMB,  pursuant  to  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  ef  seq).  This  collection  of 
information  has  been  assigned  OMB 
Control  No.  2127-0542  ("Petitions  for 
exemption  from  the  vehicle  theft 
prevention  standard")  and  has  been 
approved  for  use  through  July  31, 1995. 

5.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

6.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 


the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2020).  provides 
that  judicial  review  of  this  rule  m.ay  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act.  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  543 

Administrative  practice  and 
procedure.  National  Highway  Traffic 
Safety  Administration.  Reporting 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  543  is  amended  to  read  as 
follows: 

PART  543— [AMENDED] 

1.  The  authority  citation  for  part  543 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2025;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  543.5(a)  is  revised  to  read 

as  follows: 

§543.5    Petition:  General  requirements. 

(a)  For  each  model  year  through 
model  year  1996,  a  manufacturer  may 
petition  NHTS.\  to  grant  exemptions  for 
up  to  two  additional  lines  of  its 
passenger  motor  vehicles  from  the 
requirements  of  part  541  of  this  chapter. 
For  each  of  model  years  1997  through 
2000,  a  manufacturer  may  petition 
NHTSA  to  grant  an  exemption  for  one 
additional  line  of  its  passenger  motor 
vehicles  from  the  requirements  of  part 
541  of  this  chapter. 
•        •        *        •        * 

3.  Section  543.6(a)  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  paragraph  (a)(1)  is  revised  to 
read  as  follows: 

§  543.6    Petition:  Specific  content 
requirements. 

(a)  Each  petition  for  e.xemption  filed 
under  this  part  must  include: 

(1)  A  statement  that  an  antitheft 
device  will  be  installed  as  standard 
equipment  on  all  vehicles  in  the  line  for 
which  an  exemption  is  sought; 
***** 

Issund  on:  March  2.  1994. 
Christopher  A.  Hart, 

Deputy  Administrator. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  94-NM-Oa-AD] 

Airworthiness  Directives;  Boeing 
Model  757  and  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to 
certain  Boeing  Model  757  and  767  series 
airplanes.  This  proposal  would  require 
modification  of  the  latch  hook 
installation  for  the  number  two  cockpit 
window  frame.  This  proposal  is 
prompted  by  reports  of  the  flight  crew 
executing  rejected  takeoffs  (RTO)  and 
air  turnbacks  [ATB]  due  to  false 
"closed"  indications  for  the  number  two 
cockpit  window.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  unlatched  (not  completely 
closed)  number  two  cockpit  windows 
and  the  resultant  execution  of  RTO's 
and  ATB's  by  the  flight  crew. 

DATES:  Comments  must  be  received  by 

.Mav  2.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NiM- 
03-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Boffo,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  F;'L^,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055— i056; 
telephone  (206)  227-2780;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-03-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-N'M-03-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056 

Discussion 

Recently,  the  FAA  has  received 

several  reports  from  an  operator  of 
Boeing  Model  757-200  series  airplanes 
that  the  flight  crew  executed  rejected 
takeoffs  (RTO)  due  to  the  number  two 
cockpit  w  indow  failing  to  close 


completely.  In  two  of  these  incidents, 
the  RTO's  were  initiated  at  120  knots. 
As  a  result,  this  operator  developed 
special  procedures  to  ensure  that  these 
windows  were  latched  prior  to  each 
fiight.  However,  these  procedures 
proved  to  be  ineffective,  as  evidenced 
by  the  subsequent  execution  of  four 
additional  RTO's. 

Further,  several  operators  of  Boeing 
Model  767  series  airplanes  recently 
reported  that  the  flight  crew  executed 
air  turnbacks  (ATB)  due  to  false 
"closed"  indications  for  the  number  two 
cockpit  window.  Although  the  latch 
indicator  showed  "closed,"  the  number 
two  cockpit  window  was  not  completely 
latched,  which  resulted  in  noise  in  the 
cockpit. 

Investigation  into  the  cause  of  these 
unlatched  windows  revealed  that, 
although  the  latch  handle,  which 
operates  a  flexible  cable  that  moves  four 
latch  cams  on  the  upper,  lower,  and  aft 
edges  of  the  window  frame,  may  be 
moved  to  the  "latched"  (closed) 
position,  the  latch  cams  may  not  fully 
engage  the  latch  posts. 

The  latch  handles  must  be  in  the 
"unlatched"  (opened)  position  to  permit 
the  window  to  travel  to  the  fully  closed 
position.  By  rotating  the  latch  handle 
180  degrees  to  the  "latched"  position, 
the  latch  cams  on  the  window  frame 
should  engage  the  latch  stud  on  the 
body  of  the  window  frame  to  prevent 
the  window  from  opening  and  to  lock 
the  window  closed.  If  the  windows  do 
not  close  completely,  cabin 
pressurization  and  speed  limits  will  be 
adversely  affected  during  RTO's  and 
ATB's. 

This  condition,  if  not  corrected,  could 
result  in  the  flight  crew  executing  RTO's 
and  ATB's  due  to  unlatched  (not 
completely  closed)  number  two  cockpit 
windows. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-56-0007, 
dated  May  6,  1993  (for  Model  757  scries 
airplanes),  and  Boeing  Service  Bulletin 
767-56-002,  dated  August  30.  1985.  as 
amended  by  Notice  of  Status  Change 
(NSC)  Number  767-56-0002  NSC  1, 
dated  July  3,  1986  (for  Model  767  series 
airplanes),  that  describe  procedures  for 
modification  of  the  latch  hook 
installation  for  the  number  two  cockpit 
window  frame.  This  modification 
entails  adding  a  cam  latch  hook  to  the 
window  frame;  removing  a  bolt  and  nut 
from  the  window  post;  and  installing  a 
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bolt,  spacer,  and  nut  on  the  window 
post  to  strike  and  move  the  latch  hook 
away  from  the  latch  cam  when  the 
window  is  closed.  (The  number  two 
cockpit  window  on  the  Model  757  and 
767  series  airplanes  are  similar  in 
design.) 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  latch  hook 
installation  for  the  number  two  cockpit 
window  frame.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  applicable  ser\'ice 
bulletin  and  NSC  described  previously. 

There  are  approximately  640  Model 
757  and  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  409  airplanes  of 
U.S.  registr>'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Required  parts 
would  cost  approximately  S2,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$997,960,  or  $2,440  per  airplane. 

The  total  co.st  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  E>.ecutive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certif-y  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Floxibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
I'iction  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dockt^t  at  the 
lot  ntinn  provided  under  the  caption 
•  ADDRESSES." 


List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-03-AD. 

Applicability:  Model  757  series  airplanes 
having  line  positions  1  through  534 
inclusive,  and  Model  767  series  airplanes 
having  line  positions  1  through  114 
inclusive;  certificated  in  any  category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unlatched  (not  completely 
closed)  number  two  cockpit  windows  and  the 
resultant  execution  of  rejected  takeoffs  and 
air  turnbacks  by  the  flight  crew,  accomplish 
the  following;  (a)  Within  18  months  after  the 
effective  date  of  this  AD,  modify  the  latch 
hook  installation  for  the  number  two  cockpit 
window  frame  in  accordance  with  Boeing 
Service  Bulletin  757-56-0007,  dated  May  6, 
1993  (for  Model  757  series  airplanes);  or 
Boeing  Service  Bulletin  767-56-0002,  dated 
August  30.  1985,  as  amended  by  Notice  of 
Status  Chang"  Number  767-56-0002  NSC  1. 
dated  )uly  3,  1986  (for  Model  767  series 
airplanes);  as  applicable. 

fb)  An  alternative  method  of  compliance  or 
adiustiiient  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
0[)propriatB  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  bo  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on  March  2. 
1994, 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  94-5241  Filed  03-07-94:  8:45  am) 

ElLLirW  CODE  4910-1J-U 

14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-35] 

Proposed  Establishment  of  CI?gs  E 
Airspace;  Osceola,  AR 

AGENCr:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Osceloa, 
AR.  The  development  of  a  new 
Nondirectional  Radio  Beacon  (NDB) 
Runway  (RVVY)  19  standard  instrument 
approach  procedure  (SLAP)  utilizing  the 
Osceola  NDB  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
Airspace  for  aircraft  executing  the  NDB 
RWY  19  SIAP  at  Osceola.  AR. 
DATES:  Com.ments  must  be  received  on 
or  before  April  11,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region,  Docket  No. 
92-AS\V-35.  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Southwest  Region.  Federal 
Aviation  Administration.  2601 
Meacham  Boulevard,  Fort  Worth.  TX, 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  houi^ 
at  the  System  Management  Branch. 
Southwest  Region.  Air  Traffic  Division, 
Federal  Aviation  Administration,  2601 
Meacham  Boule\  ard.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATHDN  COfiTACT: 
Gregorj'  L.  Juro.  System  Management 
Branch.  Department  of  Transportation. 
Federal  Aviation  Administration.  Forth 
Worth.  TX  76193-0530;  telephone;  817- 
222-5591. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Intersted  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
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presented  are  particularly  helpful  In 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "addresses". 
Commenters  wishing  the  FAA  to 
acloiovvledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement;  "Commentg  to  Airspace 
Docket  No.  92-AS\V-35."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  nile.  The  proposal 
contamed  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  vidll  be  available 
for  examination  in  the  System 
Management  Branch,  .-lir  Traffic 
Division,  at  2B01  Meacham  Bouie\ard. 
Fort  Worth,  TX,  both  before  and  after 
tfie  closing  date  for  comments.  A  rep,ort 
summarizing  each  substantive  pubLc 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  m  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
be  submitting  a  request  to  the  Manager, 
.System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
TX  7G193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPR.M.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FA_\  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  Jo 
revise  Class  E  airspace  extending 
upward  from  700  feet  AGL,  located  at 
Osceola,  AR.  The  development  of  a  new 
NDB  RWY  19  SlAP  utilizing  the  Osceola 
NDB  has  made  this  proposal  nei:cssary. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  Airspace  for 
aircraft  executing  the  NDB  RWY  19 
SlAP  at  Osceola,  AR. 

The  coordinates  for  this  airspace 
doiJ^et  are  based  on  North  American 
Datum  83.  Class  E  Airspace  areas  are 
published  in  paragraph  6002  of  FAA 


Order  7400. 9A  dated  June  17,  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  Airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  needs  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  pref)aration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  tins  rule,  when 
promulgated,  will  not  have  a  significant 
impad  on  a  substantia!  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Art. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— [AMENDEDl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(3).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  lOblg);  14  CFR 
11  69. 

§71.1     (Amended] 

2.  The  incorporation  by  reference  in 
14  CTR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  8005     Class  E  ainpoce  areas 
extending  upward  from  700  f vet  or  more 
(ihove  the  surface  of  the  earth 

***** 

ASW  AH  E2  Osceola,  AR  |New| 

That  aimpjire  ♦^xtonding  upwnrd  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Oscpoia  .Municipal  Airport  and 
within  2.5  miles  each  side  of  the  014°  bearing 
from  (he  Oiceola  RBN  extending  from  the 
6.4-milo  radius  to  7.0  miles  north  of  the 
airport. 


issued  in  Fort  Worth.  TX  on  February  15. 

1^-94. 

Larry  D.  Gray, 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc  94-5273  Filed  3-7-94;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  PartlSOO 

Statement  of  Policy  or  Interpretation; 
Proposed  Enforcement  Poltcy  lor  Art 
Materials 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  statement  of 

enforcement  policy. 

SUMMARY:  In  1988,  Congress  enacted  the 
Labeling  of  Hazardous  Art  Materials  Act 
which  mandated  a  labeling  standard 
and  certain  other  requirements  for  art 
materials.  Based  on  its  ex{)erience 
enforcing  these  requirements,  the 
Commission  is  proposing  a  statement  of 
enforcement  policy  to  more  clearly 
apprise  the  public  of  its  intended 
enforcement  focus. 
DATES:  Comments  on  the  proposal 
should  be  submitted  not  later  than  May 
9,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
delivered  to  the  Office  cf  the  Secretary. 
Consumer  Product  Safety  Commission, 
room  502,  4330  East  West  Highway, 
Bethesda,  Maryland,  telephone  (301) 
504-0800. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Mary  Toro,  Division  of  Regulatory 
Management,  Office  of  Compliance  and 
Enforcement,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207;    . 
telephone  (301)  504-0400. 

SUPP1.EMENTARY  INFORMATKDN: 
A.  Background 

In  1983  Congress  amended  the 
Federal  Hazardous  Substanct^s  Act 
("FHSA"),  15  U.S.C.  1261-1277.  when 
it  enacted  the  Labeling  of  Hazardous  Art 
Materials  Act  ("LHAMA"),  15  U.S  C. 
1277,  concerning  the  labeling  of  art 
materials  to  warn  of  potential  chronic 
hazards.  LHAMA  mandated  a  voluntary 
standard,  ASTM  D  4236,  with  certain 
modifications,  as  a  mandatory 
Commission  rule  under  section  3(b)  of 
the  FHSA. 

On  Ociober  9,  1992,  the  Commission 
issued  a  notice  in  the  Federal  Rejjister 
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that  codified  the  standard  as  mandated 
by  Congress.  57  FR  46626.  (At  that  time, 
the  Commission  also  issued  guidelines 
for  determining  when  a  product 
presents  a  chronic  hazard  and  a 
supplemental  regulatory  definition  of 
the  term  "toxic"  that  explicitly  included 
chronic  toxicity.!  The  standard  is 
codified  at  16  CFR  1500.14(b)(8), 

LR\MA  and  the  standard  it  mandated 
provide  certain  requirement^  for  art 
materials.  Under  these  requirements,  the 
producer  or  repackager  of  an  art 
material  must  submit  the  product's 
formulation  to  a  toxicologist  who  will 
,  review  the  formulation  to  determine  if 
the  art  material  has  potential  to  produce 
chronic  adverse  health  effects  through 
customary'  or  reasonably  foreseeable 
use.  If  the  toxicologist  does  determine 
that  the  art  material  has  this  potential. 
the  toxicologist  will  recommend 
appropriate  hazard  labeling,  and  the 
producer  or  repackager  must  use 
suitable  labeling  on  the  product.  The 
producer  or  manufacturer  of  the  art 
material  must  submit  to  the  Commission 
the  criteria  the  toxicologist  uses  to 
determine  whether  the  producer/ 
repackager's  product  presents  a  chronic 
hazard  and  a  list  of  art  materials  that 
require  chronic  hazard  labeling.  If  no 
chronic  hazard  labeling  is  needed,  a 
conformance  statement  indicating  that 
the  product  has  been  reviewed  in 
accordance  with  the  standard  as 
required  must  appear  on  or  with  the 
product.  The  standard,  which  is  set 
forth  at  16  CFR  1500.14(b)(8),  and 
section  2(p)  of  the  FHSA,  15  U.S.C. 
1261(p).  provide  further  information  on 
the  content  of  appropriate  labels  and  the 
conformance  statement. 

B.  The  Scope  of  "Art  Materials  ' 

These  requirements  apply  to  "art 
materials"  as  broadly  defined  in 
LHAMA.  Excluding  pesticides,  drugs, 
devices,  and  cosmetics  subject  to  other 
federal  statutes,  the  term  art  material 
means  "any  substance  marketed  or 
represented  by  the  producer  or 
repackager  as  suitable  for  use  in  any 
phase  of  the  creation  of  any  work  of 
visual  or  graphic  art  of  any  medium."  15 
U.S.C.  1277(b)(1).  The  definition  applies 
to  art  materials  intended  for  users  of  any 
age.  Id.  1277(b)(2). 

When  the  Commission  issued  the 
final  r.jle  implementing  the  LHAMA 
provisions  on  October  9,  1992.  it 
recognized  that  the  statutory  definition 
of  art  material  could  be  interpreted  to 
n^ach  far  beyond  the  common 
perception  of  the  meaning  of  that  term. 
Accordingly,  the  Commission  identified 
three  categories  of  products  that  could 
be  art  materials  under  this  statutory 
definition.  The  Commission  stated  in 


that  notice  that  it  would  not  enforce  the 
requirements  against  tools,  implements, 
and  furniture  that  were  used  in  the 
process  of  creating  a  work  of  art  but  do   , 
not  become  part  of  the  work  of  art 
(called  "category  3  products"  in  the 
October  9.  1992  notice).  Examples  of 
stated  items  that  might  fall  into  this 
category  were  drafting  tables  and  chairs, 
easels,  picture  frames,  canvas  stretchers, 
potter's  wheels,  hammers,  chisels,  and 
airpumps  for  air  brushes. 

Tne  Commission  also  delineated  two 
general  categories  of  products  which 
could  fall  within  the  statutory  definition 
and  against  which  the  Commission 
would  enforce  the  LHAMA 
requirements.  These  were  products 
which  actually  become  a  component  of 
the  work  of  art  (e.g..  paint,  canvas,  inks) 
(previously  "category  1  products")  and 
products  closely  and  intimately 
associated  with  the  creation  of  an  art 
work  (e.g..  brush  cleaners,  solvents, 
photo  developing  chemicals) 
(previously  "category  2  products"). 

These  distinctions  have  been 
unsatisfactory  in  the  practical 
enforcement  of  the  LHAMA 
requirements.  These  categories,  and 
enforcement  policies  based  on  the 
categories,  may  lead  to  determinations 
that  are  inconsistent.' Thus,  the 
Commission  is  reconsidering  its 
enforcement  of  the  LHAMA 
requirements  against  certain  products. 
This  interpretation  would  supersede  the 
enforcement  policy  stated  in  the 
October  9.  1992  notice  and  other  related 
interpretations. 

To  concentrate  on  art  materials  that 
are  more  likely  to  present  a  risk  of 
chronic  health  effects,  the  Commission 
will  focus  its  enforcement  on  items  that 
have  traditionally  been  considered  art 
materials,  such  as  paints,  inks,  solvents, 
pastes,  ceramic  glazes,  and  crayons  and 
that  may  present  a  risk  of  chronic 
injury.  This  enforcement  policy  will  not 
compromise  public  safety  because  there 
is  virtually  no  risk  of  chronic  health 
effects  with  the  types  of  products  and 
materials  that  the  Commission  will  not 
enforce  against.  Also,  even  if  such 
products  presented  such  a  risk,  the 
Federal  Hazardous  Substances  Act,  15 
use.  1261(p),  requires  cautionary 
labeling  for  any  article  intended  or 
packaged  for  household  use  if  it 
contains  a  hazardous  substance.  This 
includes,  but  is  not  limited  to,  art 
materials  that,  under  reasonably 
foreseeable  conditions  of  purchase, 
storage,  or  use,  may  be  used  in  or 
around  the  household.  Unless  expressly 
exempted,  children's  articles  are  banned 
under  the  FHSA  if  they  are  or  contain 
a  hazardous  substance.  The  Commission 
believes  that  the  public  interest  will  be 


better  served  by  this  exercise  of 
enforcement  discretion  because  the  staff 
can  use  its  resources  to  pursue 
enforcement  actions  against  those  art 
materials  that  present  the  greatest  risk. 

The  Commission  will  not  enforce 
against  the  following  types  of  products. 

(1)  The  Commission  will  not  take 
enforcement  action  against  general  use 
products  which  might  incidentally  be 
used  to  create  art.  unless  a  particular 
product  is  specifically  packaged, 
promoted,  or  marketed  in  a  manner  that 
would  lead  a  reasonable  person  to 
conclude  that  it  is  intended  for  use  as 
an  art  material.  Examples  of  such 
general  use  products  are  common  wood 
pencils,  pens,  markers,  and  chalk.  For 
enforcement  purposes,  the  Commission 
presumes  that  these  types  of  items  are 
not  art  materials.  The  presumption  can 
be  overcome,  however,  by  evidence  that 
such  an  item  is  intended  for  specific  use 
in  creating  art.  Factors  the  Commission 
will  consider  to  determine  the  status  of 
such  items  include  how  the  items  are 
packaged  (e.g..  packages  of  multiple 
colored  pencils,  chalks,  or  markers 
unless  promoted  for  non-art  material 
uses  are  likely  to  be  art  materials),  how 
they  are  marketed  and  promoted  (e.g., 
pencils  and  pens  intended  specifically 
for  sketching  and  drawing  are  likely  to 
be  art  materials),  and  where  they  are 
sold  (eg.,  products  sold  in  an  art  supply 
store  are  likely  to  be  art  materials). 

(2)  The  Commission  will  not  take 
enforcement  action  against  tools, 
implements,  and  furniture  used  in  the 
creation  of  a  work  of  art  such  as 
brushes,  chisels,  easels,  picture  frames, 
drafting  tables  and  chairs,  canvas 
stretchers,  potter's  wheels,  hammers, 
and  air  pumps  for  air  brushes.  In  this 
policy  statement  the  Commission 
expands  the  scope  of  what  were  referred 
to  as  "category  3"  art  materials  in  the 
October  9,  1992  notice.  Based  on  the 
Commission's  enforcement  experience, 
the  Commission  will  consider  some 
items  that  it  previously  categorized  as 
closely  and  intimately  associated  with 
creation  of  a  work  of  art  (previously 
"category  2"  products)  to  be  tools, 
implements  and  furniture.  The 
Commission  believes  that  these  items 
(brushes,  kilns,  and  molds)  are  better 
characterized  as  tools  and  implements 
against  which  the  Commission  will  not 
enforce  the  LHAMA  requirements.  The 
Commission  believes  this  revised 
interpretation  is  more  consistent  with 
the  purposes  of  LHAM\. 

(3)  The  Commission  will  not  take 
enforcement  action  against  the  surface 
materials  to  which  an  art  material  is 
applied.  Examples  are  coloring  books 
and  canvas.  In  many  instances,  an  art 
material  is  applied  to  a  surface  such  as 
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fwper,  plastic,  wood,  or  cloth.  These 
surfaces  continue  to  be  components  of 
the  work  of  art  and  thus  art  materirils, 
but  are  now  characterized  as  products 
against  which  th«  Commission  will  not 
enforce  the  LH^^NiA  requirements. 

(4)  The  Commission  will  also  refrain 
from  taking  enforcement  action  against 
the  following  sf)edrjcaHy  enumerated 
materials:  paper,  cloth,  plastic,  film, 
yam,  threads,  rubber,  sand,  wood,  stone, 
tile,  masonry,  and  metal.  Several  of 
these  materials  are  often  u.sed  as  a 
surface  for  art  work  while  others  are 
used  to  create  the  work  of  art  itself. 
Regardless  of  use,  the  Commission  will 
not  enforce  the  LHAMA  requirements 
against  them. 

The  guidance  given  in  (3)  and  (4) 
above  does  not  apply  if  the  proces.sing 
or  handling  of  a  material  exposes  users 
to  chemicals  in  or  on  the  material  in  a 
manner  which  makes  those  chemicals 
susceptible  to  being  ingested,  absorbed 
through  the  skin,  or  inhaled.  For 
example,  paper  stickers  marketed  or 
promoted  as  art  materials  often  have  an 
adhesive  backing  that  users  lick.  The  act 
of  licking  the  backing  can  result  in  the 
ingestion  of  chemicals,  arvd  LHAM,\ 
requirements  should  bie  complied  with. 
For  self-adhesive  slickers,  on  the  other 
hand,  which  present  little  risk  of 
exposure,  the  staff  will  generally  rt-frain 
from  enforcement  unless  there  is  reason 
to  believe  that  the  nature  of  a  particular 
sticker  and  its  intended  use  presents  a 
genuine  risk  of  exposure  to  a  potential 
chemical  hazard  either  by  ingestion  or 
absorption.  Another  example  involves 
plastic.  If  the  artistic  use  for  which  the 
plastic  is  intended  rt^quires  heating  or 
melting  it  in  a  manner  that  results  in  the 
emission  of  chemical  vapors,  LHA\LA 
requirements  apply. 

C  Craft  and  Hobby  Kits  and  Supplies 

7.  Kits 

In  enforcing  LHAMA.  the 
Commission  has  encountered  the 
question  of  the  applicability  of  LHAJvL^ 
require mer.ts  to  ci-rtain  craft  or  bobby 
kits.  The  basic  issue  centers  on  the 
meaning  of  the  term  "work  of  art".  In 
previous  letters  to  industry  the  .«;faff  has 
ad^i.sed  that  the  determination  depends 
on  whether  the  end  product  produced 
from  the  kit  would  be  primarily 
fiUKtiona!  or  aesthetic  If  the  former 
were  tr^e,  the  staff  has  said  that  the  end 
product  would  not  be  a  work  of  art  and 
none  of  the  components  would  be  art 
raateri,ils.  If  the  latter  were  true,  the  end 
product  would  be  a  work  of  art  and  all 
of  the  components  of  the  kit  would  be 
art  moterials.  This  distinction  proved 
difficuh  for  practical  enforcement,  and 
has  resulted  in  some  inconsistent 


enforcement  resuhs.  For  example,  if 
paints  that  were  included  in  a  kit  to 
make  a  working  model  airplane  wf-re 
also  included  in  a  paint-by-numbtT  set, 
under  the  staffs  previous  interpretation, 
the  Conrunission  would  enforce  the 
LHAMA  requirements  against  the  paints 
in  the  second  kit,  but  not  in  the  first, 
even  though  they  are  the  same  paints. 

The  Commission  has  considered  this 
anomaly,  as  well  as  the  purpose  of 
LHAMA  to  alert  consumers  to  the 
potential  dangers  associated  with 
products  used  in  the  creation  of  art.  As 
explained  below,  the  Commission 
believes  that  its  LHAMA  enforcement 
should  include  both  (1)  kits  to  make 
items  for  display  and  (2)  kits  which 
involve  decorating  an  item,  regardless  of 
the  end  use  of  the  item  created.  Models 
and  similar  kits  to  make  hobby  or  art/ 
craft  items  can  have  dual  purposes,  both 
functional  and  for  display.  In  addition, 
when  a  consumer  creatively  decorates  a 
func-tional  object,  it  arguably  becomes  a 
work  of  art  just  as  decorated  canvas  or 
paper  would  be.  Therefore,  the 
Commission  believes  that  materials  for 
decorating  and  assembling  models  and 
art/craft  items  come  within  the  reach  of 
LHAMA.  The  Commission  believes  that 
the  following  interpretation  is  more 
workable  than  the  prenous  one  and  is 
consistent  with  the  intent  of  Congres.s. 

For  kits  that  include  materials  to 
decorate  products  whether  the  products 
are  functional,  for  display,  or  both,  the 
Commission  will  enforce  the  LH.\MA 
requirements  against  materials  in  the  kit 
that  are  intended  to  decorate  or 
assemble  an  item  in  the  kit,  i.e., 
traditional  art  materials,  such  as.  paints, 
crayons,  colored  pencils,  adhesives,  and 
putties  even  if  the  finished  product  is  a 
toy  or  other  item  whose  primary  use 
may  be  hinctionol.  Thus,  for  a  kit  that 
contains  a  plastic  toy  or  a  paint-by- 
number  board,  and  paints  to  decorate 
the  toy  or  board  itsolf,  or  adhesives  to 
assemble  the  toy,  the  Commission  will 
expect  the  paints  and  adhesives  in  both 
cases  to  meet  all  the  LHAM.A 
requirements,  but  would  not  enforce  the 
requirements  against  the  pla.'^tic  toy  or 
the  board,  even  though  the  toy  or  board 
may  technically  be  classified  as  an  art 
material. 

For  kits  that  package  an  item  that 
would  be  subject  to  enforcement  under 
this  policy  together  with  an  item  that 
would  not,  any  necessary  chronic 
hazard  statements  or  labeling,  including 
any  required  conformance  statement, 
must  appear  on  the  outer  container  or 
wrapping  of  the  kit  and  must  specify  the 
item  to  which  the  statement  or  labeling 
refers.  Any  conformance  statement  must 
be  visible  at  the  point  of  sale.  Any 
required  chronic  hazard  warning  label 


must  be  on  the  immediate  package  of 
the  item  that  is  subject  to  LHAMA  as 
well  as  on  arxompanying  literature 
where  there  are  instructions  for  use.  See 
16  CFR  1500  125.  When  packaged 
within  a  point  of  sale  package,  i  e.  a  kit, 
which  obscures  the  warning  statement, 
the  point-of-sale  package  must  bear  the 
label  statement  specified  in  16  CFR 
1500.14(b){8)(i)(E)(9Hii). 

2.  Separate  Supplies 

The  Commission  will  enforce 
LHAMA  requirements  against  materials 
intended  to  decorate  art  and  craft, 
model  and  hobby  items,  such  as  paints, 
even  if  they  are  sold  separately  and  not 
part  of  a  kit.  Similarly,  paints  or  markers 
intended  for  decorating  clothes  will  be 
considered  art  materials  for  enforcement 
purfKJses  since  they  are  intended  for 
decorating  clothing,  even  though  the 
resulting  item,  the  garment,  has  a 
functional  purpose.  Note  that  as 
explained  in  section  B  above,  the 
Commission  would  not  enforce  the 
requirements  against  the  surface  upon 
which  the  art  material  is  applied, 
regardless  of  the  primary  use  of  the 
finished  product. 

The  stalas  of  glues,  adhesives,  and 
putties  will  def)end  on  their  intended 
use.  Some  illustrative  examples  follow. 
Glues  which  are  marketed  for  general 
repair  use  only  would  not  be  art 
materials,  and  the  Commission  will  not 
enforce  the  UL\M.^  retjuirements 
against  them.  Glue  sticks  for  glue  guns 
which  are  for  art  or  craft  use  would  be 
considered  art  materials.  Spray 
adhesives  and  rubber  cements  will 
normally  be  considered  art  materials 
unless  they  nrv  markett^i  for  some 
specialty  non-art  use.  School  pastes  and 
glues  will  also  be  considered  art 
materials. 

D.  Environmental  Coiistderalions 

The  Commission  has  considered 
whether  issuance  of  this  proposed 
enforcement  statement  will  produce  any 
environment.il  effects  and  has 
determined  that  it  will  not.  The 
Commission's  regulations  at  16  CFR 
in21.5(c)(ll  state  that  rules  and  .-safety 
standards  ordinarily  have  little  or  no 
potential  to  affcd  the  human 
environment,  and  therefore,  do  not 
require  an  environmental  impact 
statement  or  environmental  assessment. 
The  Commission  believes  that,  as  with 
such  standards,  this  proposed 
enforcement  policy  would  have  no 
adverse  impact  on  the  environment. 

E.  Regulatory  Flexibility  Act 
Certificatioa 

The  Ri^ulatory  Flexibility  Act 
generally  requires  agencies  to  prepare 
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proposed  and  final  regulatory  analyses 
describing  the  impact  of  a  rule  on  small 
businesses  and  other  small  entities. 
Section  605  of  the  Act  provides  that  an 
ngency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  if  the  head 
of  an  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Commission  believes  that 
this  propost^d  enforcement  statement 
will  have  little  effect  on  businesses  in 
general  or  on  small  businesses  in 
particular.  Accordingly,  the 
Commission  preliminarily  concludes 
that  its  enforcement  statement 
concerning  the  labeling  of  hazardous  art 
materials  would  not  have  any 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

F.  Authority 

Section  10  of  the  FHSA  gives  the 
Commission  authority  to  issue 
regulations  for  the  efficient  enforcement 
of  the  FHSA.  15  U.S.C.  1269(a).  This 
provision  authorizes  the  Commission  to 
issue  statements  of  enforcement  policy 
in  which  the  Commission  explains  how 
it  intends  to  enforce  a  Commission 
requirement. 

G.  EfTective  Date 

Since  this  notice  proposes  an 
interpretative  rule/statement  of 
enforcement  policy,  no  particular 
effective  date  is  required  by  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(d)(2).  The  Commission  recognizes, 
however,  that  as  to  items  against  which 
the  Commission  previously  stated  that  it 
would  not  enforce  LHAMA. 
manufacturers  will  need  time  to  bring 
their  products  into  compliance.  Any 
final  policy  regarding  such  items  would 
apply  to  products  manufactured  or 
imported  an  appropriate  period,  such  as 
six  months,  or  more  after  publication  in 
the  Federal  Register.  The  Commission 
believes  that  this  is  adequate  time  to 
submit  formulae  to  toxicologists  and 
comply  with  relevant  labeling 
requirements.  As  to  those  items  where 
this  policy  relieves  a  restriction,  the 
effective  date  would  be  immediate. 

List  of  Subjects  in  16  CFR  Part  1500 

Arts  and  crafts.  Consumer  protection. 
Hazardous  materials.  Hazardous 
substances.  Imports,  Infants  and 
children.  Labeling.  Law  enforcement. 
Toys. 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  16  CFR 
1500.14  as  follows: 


PART  1500-{AMENDED] 

1.  The  authority  citation  for  part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1277. 

2.  Section  1500.14(b)(8)  is  amended 
by  adding  a  new  paragraph  (b)(8)(iv)  to 
read  OS  follows: 

§1500.14    Products  requiring  special 
labeling  under  section  3(b)  of  ttie  Act 

*         •         •         •         * 

(b)  •  *  • 

(H)  •  •  * 

(iv)  Policies  and  Interpretations. 

(A)  For  purposes  of  enforcement 
policy,  the  Commission  will  not 
consider  as  sufficient  grounds  for 
bringing  an  enforcement  action  the 
failure  of  the  following  types  of 
products  to  meet  the  requirements  of 
§  1500.14(b)(8)(i)  through  (iii). 

(1)  Products  whose  intended  general 
use  is  not  to  create  art  (e.g.,  common 
wood  pencils,  and  single  colored  pens, 
markers,  and  chalk),  unless  the 
particular  product  is  specifically 
packaged,  promoted,  or  marketed  in  a 
manner  that  would  lead  a  reasonable 
person  to  conclude  that  it  is  intended 
for  use  as  an  art  material.  Factors  the 
Commission  would  consider  in  making 
this  determination  are  how  an  itgm  is 
packaged  (e.g.,  packages  of  multiple 
colored  pencils,  chalks,  or  markers 
unless  promoted  for  non-art  materials 
uses  are  likely  to  be  art  materials),  how 
it  is  marketed  and  promoted  (e.g., 
pencils  and  pens  intended  specifically 
for  sketching  and  drawing  are  likely  to 
be  art  materials),  and  where  it  is  sold 
(e.g.,  products  sold  in  an  art  supply 
store  are  likely  to  be  art  materials). 

(2)  Tools,  implements,  and  furniture 
used  in  the  creation  of  a  work  of  art 
such  as  brushes,  chisels,  easels,  picture 
frames,  drafting  tables  and  chairs, 
canvas  stretchers,  potter's  wheels, 
hammers,  air  pumps  for  air  brushes, 
kilns,  and  molds. 

(J)  Surface  materials  to  which  an  art 
material  is  applied,  such  as  coloring 
books  and  canvas,  unless,  as  a  result  of 
processing  or  handling,  the  consumer  is 
likely  to  be  exposed  to  a  chemical  in  or 
on  the  surface  material  in  a  manner 
which  makes  that  chemical  susceptible 
to  being  ingested,  absorbed,  or  inhaled. 

(4)  The  following  materials,  whether 
used  as  a  surface  or  applied  to  one, 
unless,  as  a  result  of  processing  or 
handling,  the  consumer  is  likely  to  be 
exposed  to  a  chemical  in  or  on  the 
material  in  a  manner  that  makes  that 
chemical  susceptible  to  being  ingested, 
absorbed,  or  inhaled:  paper,  cloth, 
plastics,  films,  yam,  threads,  rubber, 
sand,  wood,  stone,  tile,  masonry,  and 
metal. 


(B)  For  purposes  of  enforcement 
policy,  the  Commission  will  enforce 
against  materials  such  as,  but  not 
limited  to.  paints,  crayons,  colored 
pencils,  glues,  adhesives,  and  putties,  if 
such  materials  are  sold  as  part  of  an  art, 
craft,  model,  or  hobby  kit.  The 
Commission  will  enforce  the  LR.'\MA 
requirements  against  paints  or  other 
materials  sold  separately  which  are 
intended  to  decorate  art.  craft,  model,  or 
hobby  items.  Adhesives,  glues,  and 
putties  intended  for  general  repair  are 
not  subject  to  LHAMA.  However,  the 
Commission  will  enforce  the  LHAMA 
requirements  against  adhesives,  glues, 
and  putties  sold  separately  (not  part  of 

a  kit)  if  they  are  intended  for  art.  craft, 
model,  or  hobby  uses.  This 
subparagraph  (B)  applies  to  products 
manufactured  or  imported  six  months  or 
more  after  these  regulations  are 
published  in  the  Federal  Register. 

(C)  Nothing  in  this  enforcement 
statement  should  be  deemed  to  alter  the 
requirement  of  the  Federal  Hazardous 
Substance  Act  that  any  hazardous 
substance  intended  or  packaged  in  a 
form  suitable  for  household  use  must  be 
labeled  in  accordance  with  section  2(p) 
of  the  Act. 

Dated:  March  1, 1994. 
Sadye  E.  Dunn, 

Secretary:  Consumer  Product  Safety 

Commission. 

|FR  Doc.  94-5289  Filed  3-7-94:  8:45  airj 

BILLING  CODE  53S5-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  175 

Receipt  of  Domestic  Interested  Party 
Petition  Concerning  Country  of  Origin 
Marking  for  Cast  Iron  Soil  Pipe 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
comments. 

SUMMARY:  Customs  has  received  a 
petition  filed  on  behalf  of  domestic 
interested  parties  concerning  the 
countr)'  of  origin  marking  requirements 
for  cast  iron  soil  pipes  used  primarily  to 
convey  waste  water.  Currently,  Customs 
has  permitted  the  importation  of  such 
pipes  if  they  are  .marked  to  indicate 
their  countn,'  of  origin  by  cast-in-mold 
letters  on  the  lips  or  edges  or  hubs  of  the 
pipes.  The  petition  requests  that 
Customs  adopt  a  new  rule  under  which 
the  marking  of  all  cast  iron  soil  pipes 
would  have  to  appear  on  the  barrel  of 
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the  pipe  by  paint  stenciling  in  order  to 
be  considered  conspicuous  and  legible 
and  in  compliance  with  the  special 
marking  requirements  for  pipes  and 
tubes  set  forth  at  19  U.S.C.  1304(c). 
Public  comment  is  solicited  regarding 
the  application  of  these  marking 
requirements  to  imported  cast  iron  soil 
pipe. 

DATES:  Comments  must  be  received  on 
or  before  60  days  from  the  date  of 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the  U.S. 
Customs  Service,  Regulations  Branch. 
Office  of  Regulations  and  Rulings.  1301 
Constitution  Avenue,  NVV..  (Franklin 
Court),  Washington,  DC.  20229. 
Comments  may  be  viewed  at  the  Office 
of  Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street.  N\V.,  suite 
4000,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Dinersfein,  Value  and  Marking 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service  (202) 
482-7010. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  section  516,  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1516),  and 
part  175,  Customs  Regulations  (19  CFR 
part  175),  a  domestic  interested  party 
may  challenge  certain  decisions  made 
by  Cu.stoms  regarding  imported 
merchandise  which  is  claimed  to  be 
similar  to  the  class  or  kind  of 
merchandise  manufactured,  produced, 
or  wholesaled  by  the  domestic 
interested  party  This  document 
provides  notice  that  domestic  interested 
parties  are  challenging  a  marking 
decision  made  by  Customs. 

The  petitioners  are  The  American 
Brass  &  Iron  Foundry  and  Charlotte  Pipe 
and  Foundr}'  Company  Both  of  these 
entities  are  domestic  interested  parties 
within  the  meaning  of  section  516(a)(2), 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1516(a)(2)). 

Section  304  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1304)  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  imported  into  the  U.S. 
shall  be  marked  in  a  conspicuous  place 
as  legibly,  indelibly,  and  permanently  as 
the  nature  of  the  article  (or  container) 
will  permit,  in  such  a  manner  as  to 
indicate  to  the  ultimate  purchaser  in  the 
U.S.  the  English  name  of  the  country  of 
origin  of  the  article.  Congressional 
intent  in  enacting  19  U.S.C.  1304  was 
that  the  ultimate  purchaser  should  be 
able  to  know  by  an  inspection  of  the 
marking  on  the  imported  goods  the 
country  of  which  the  goods  is  the 
product. 


Section  207  of  the  Trade  and  Tariff 
Act  of  1984,  (Pub.  L.  98-573).  amended 
19  U.S.C.  1304  to  require,  without 
exception,  that  all  pipe,  tube,  and  pipe 
fittings  of  iron  or  steel  be  marked  to 
indicate  the  proper  country  of  origin  by 
means  of  die  stamping,  cast-in-mold 
lettering,  etching  or  engraving.  19  U.S.C. 
1304(c).  In  1986.  Congress  enacted 
Public  Law  99-514  which  amended  19 
U.S.C.  1304(c)  to  authorize  alternative 
methods  of  marking  if.  because  of  the 
nature  of  an  article,  it  is  technically  or 
commercially  infeasible  to  mark  by  one 
of  the  four  prescribed  methods.  The 
amendment,  codified  at  19  U.S.C. 
1304(c)(2),  provides  that  in  such  case, 
"the  article  may  be  marked  by  an 
equally  permanent  method  of  marking 
such  as  paint  stenciling  or  in  the  case 
of  small  diameter  pipe,  tube,  and 
fittings,  by  tagging  the  containers  or 
bundles." 

The  petitioners  contend  that  in  order 
for  the  marking  of  the  imported  pipes  to 
be  considered  conspicuous  and  legible 
and  be  in  accordance  with  19  U.S.C. 
1304(c),  they  must  be  marked  on  their 
barrels  by  paint  stenciling.  Customs 
presently  has  no  requirement  for  cast 
iron  soil  pipe  to  be  marked  in  any 
particular  location  or  that  any  method 
other  than  those  specified  in  19  U.S.C. 
1304(c)  be  used  to  mark  the  pipe. 
Customs  has  allowed  cast  iron  pijie  to 
be  marked  on  its  side  or  lip  with  cast- 
in-mold  letters.  Coun.sel  for  the 
petitioners  maintains  that  such  marking 
is  not  conspicuous  or  legible  and 
therefore  is  not  in  compliance  with  the 
requirements  of  the  19  U.S.C.  1304.  It  is 
alleged  that  the  ultimate  purchasers  of 
the  soil  pipe,  general  contractors  or 
plumbing  subcontractors,  are  usually 
unable  to  determine  the  country  of 
origin  of  the  pipe  because  the  marking 
is  not  conspicuous  or  legible.  Petitioners 
have  furnished  several  letters  and 
statements  from  plumbing  contractors 
attesting  that  it  is  important  for  them  to 
knov.'  the  country  of  origin  of  the  soil 
pipe  they  install,  but  often  they  are 
unable  to  tell  its  country  of  origin. 

Counsel  for  the  petitioners  contends 
that  it  is  not  technically  and 
commercially  feasible  to  conspicuously 
and  legibly  mark  cast  iron  soil  pipes  by 
any  of  the  four  methods  mentioned  in 
19  use.  1304(c)(1).  Accordingly, 
petitioners  argue  that  Customs  should 
apply  19  U.S.C.  1304(c)(2)  and  require 
that  cast  iron  soil  pipes  be  marked  by 
paint  stenciling. 

Previously,  the  f>etitioners  requested  a 
ruling  on  whether  a  sample  soil  pipe 
was  legally  marked.  The  marking  was 
on  the  side  or  lip  or  hub  of  the  pipe  in 
cast-in-mold  letters.  Customs  concluded 
that  the  marking  was  sufficiently 


conspicuous  and  legible  to  satisfy  the 
requirements  of  19  U.S.C.  1304  and  that 
marking  duties  should  not  be  assessed 
against  entries  of  this  merchandise. 
(Headquarters  Letter  734818.  March  31, 
1993.)  Petitioners  believe  that  this 
determination  is  incorrect  and  challenge 
it.  They  claim  that  because  the  country 
of  origin  marking  is  at  the  end  of  the 
pipe,  it  is  hard  to  find  and  in  a  location 
w  here  users  of  the  pipes  do  not  expect 
to  find  such  information.  It  is  further 
represented  that  it  is  the  American  pipe 
industry's  practice  to  put  the  important 
information  about  pipes  on  their  barrels 
The  petitioners  also  point  out  that  the 
markings  are  difficult  to  read  because  of 
the  small  surface  area  at  the  end  of  the 
pipes,  the  minimal  thickness  of  the 
raised  lettering,  lack  of  color  contrast, 
and  because  often  a  tar  coating  covers 
the  lettering.  The  petition  also  states 
that  the  pipes  are  often  stored  in  large 
stacks  and  that  the  ultimate  purchaser 
would  have  to  lift  the  end  of  each  pipe 
to  examine  the  marking,  but  this  is 
usually  not  feasible  because  the  pipes 
are  heavy  and  delivered  in  large 
quantities. 

We  invite  comments  from  the  public 
as  to  whether  marking  on  imported  cast 
iron  soil  pipes  by  cast-in-mold  letters  on 
the  side  of  pipe  is  sufficiently 
conspicuous  and  legible  to  satisfy  the 
requirements  of  19  U.S.C.  1304.  We  also 
seek  comments  as  to  whether  the  pipes 
can  be  conspicuously  and  legibly 
marked  through  one  of  the  four  methods 
mentioned  in  19  U.S.C.  1304(c)(1),  or  if 
paint  stenciling  on  the  barrel  of  the  pipe 
must  be  used  to  achieve  a  conspicuous 
and  legible  marking. 

Comments 

Pursuant  to  §  175.1(a).  Customs 
Regulations  (19  CFR  175.21(a)),  before 
making  a  determination  on  this  matter. 
Customs  invites  written  comments  from 
interested  parties.  The  petition  of  the 
domestic  interested  party,  as  well  as  all 
comments  received  in  response  to  this 
notice,  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552).  §  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4)  and  section 
103.11(b).  Customs  Regulations  (19  CFR 
103.11(b))  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4  p.m. 
at  Regulations  Branch,  suite  4000. 
Franklin  Court.  1099  14th  Street,  NW.. 
Washington.  DC  20229.  Appointments 
to  inspect  the  petition  and  comments 
can  be  made  by  contacting  the 
Regulations  Branch  at  202^82-6970. 
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Authority 

This  notice  is  published  in 
accordance  with  §  175.21(a).  Customs 
Rf'pulations  (19  CTR  175.21(a)). 

Drafting  Information 

The  principal  drafter  of  this  document 
was  Mr.  Robert  Dinerstein.  Value  and 
Marking  Branch,  U.S.  Customs  Service. 
Personnel  irom  other  Customs  offices 
participated  in  its  development. 
George  J.  Weise, 
Commiasiorer  of  Cijsioms 

Apprm-pd;  February  11.  1994 
John  P.  Simpson. 

Deputy  Assistant  Secrt^ar\(Tiegukitor\:  Tariff 
and  Trade  Enforcement). 
|FR  E)oc.  94-5262  Filed  3-7-94.  8  45  am) 
E  .^;Nu  code  4810-03  j> 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVJCES 

Social  Security  Administration 

20  CFR  Part  416 
RiN  0960-AC98 

Supplemental  Security  Income  for  the 
Aged.  Blind,  and  OisaDted;  Elimination 
o<  Watting  Piiftod  for  Termination  of 
Couple  Status 

AGENCY:  Social  Securitv  Administration, 

.MliS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  swrtion  6012(a)  of  the 
Omnibus  Budget  Reconciliation  Act 
c:hanged  the  definition  of  the  term 
"eligible  spouse"  as  it  is  used  in  the 
supplemental  security  income  (SSI) 
program.  Under  the  former  definition  of 
"eligible  spouse."  members  of  an  SSI 
eligible  couple  who  began  living  apart 
could  not  be  treated  as  individuals  for 
SSI  eligibility  and  payment  purposes 
during  the  first  6  months  following  the 
month  in  which  they  began  living  apart. 
The  statutor)'  change  eliminated  the  6- 
ir.onth  waiting  period.  The  proposed 
rule  would  revise  the  definition  of 
"eligible  spouse"  contained  in  the 
regulations  as  well  as  make  a  number  of 
other  conforming  changes.  Finally,  the 
rule  would  elimmate  provisions  in  the 
regulations  pertaining  to  eligible 
couples  living  apart. 
DATES:  To  be  sure  that  your  comments 
ufe  considered,  we  must  receive  them 
no  later  than  May  9, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  wnting  to  the 
Clommissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore. 


Marv'land  21235.  sent  by  telefax  to  (410) 
966^869  or  delivered  to  the  Office  of 
Regulations,  Social  Secunty 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Bahimore.  Maryland  21235.  between  8 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  COmACT: 
Irving  Darrow.  Legal  Assistant.  Office  of 
Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard,  Bahimore,  MD  21235. 
telephone  (410)  966-0512. 
SUPPLEMENTARY  INFORMATION:  Section 
If.  14(b)  of  the  Social  Security  Act  (the  . 
Act),  as  in  effect  until  October  1.  1990. 
defined  an  eligible  spouse  as  "an  aged, 
blind,  or  disabled  individual  who  is  the 
husband  or  wife  of  another  aged,  blind, 
or  disabled  individual  and  who  has  not 
been  living  apart  from  such  other  aged, 
blind,  or  disabled  individual  for  more 
than  six  months."  One  effect  of  this 
definition  was  to  create  a  6-month 
waiting  period  before  the  members  of  an 
eligible  couple,  who  began  living  apart, 
could  be  treated  as  individuals  for  SSI 
purposes. 

Section  8012  of  Public  Law  101-239 
(the  Omnibus  Budget  Reconciliation  Act 
of  1989)  eliminated  the  6-month  waiting 
period  by  revising  the  definition  of  an 
eligible  spouse.  Effective  October  1. 
1990.  "eligible  spouse"  means  an  aged, 
blind,  or  disabled  individual  who  is  the 
husband  or  wife  of  another  aged,  blind, 
or  disabled  individual  and  who  is  living 
withlhat  eligible  individual  on  the  first 
day  of  the  month,  or,  in  any  case  in 
which  either  spouse  files  an  application 
for  benefits  or  requests  restoration  of 
eligibility  under  the  SSI  program  during 
the  month,  at  the  time  the  application 
or  request  is  filed. 

The  proposed  rule  revises  the 
definition  of  "eligible  spouse"  in 
§§  416.120(c)fl4)  and  416.1801(c)  to 
refiect  section  8012  of  Public  Law  101- 
239. 

The  legislative  hi.story  does  not 
indicate  that  Congress  intended  to  treat 
couples  who  are  temporarily  separated 
as  individuals.  Therefore,  the  rule  also 
provides  in  §  416.1801(c)  that  an 
individual  is  considered  to  be  living 
with  an  eligible  spouse  during 
temporary  absences  as  defined  in 
§416.1149  and  while  receiving 
continued  benefits  under  section 
1611(e)(1)  (E)or(G)  of  the  Act. 

In  addition  to  revising  the  definition 
of  "eligible  spouse"  in  §§416.120(c)(14) 
and  416.1801(c),  a  number  of  other 
sections  in  the  regulations  are  being 


revised  to  eliminate  provisions  which 
refer  to  the  prior  rule  for  terminating 
eligible  couple  status  based  on  a  6- 
month  period  of  living  apart.  These 
sections  are  as  follows: 

•  Section  416.305(b)(1)  is  being 
revised  to  remove  language  regarding 
the  eligible  spouse  living  apart  from  the 
eligible  individual  for  a  period  of  6 
months. 

•  Section  416.412  is  being  amended 
by  using  more  precise  language  in  the 
first  sentence  when  referring  to  a 
member  of  an  eligible  couple 
temporarily  residing  in  a  medical  care 
facility. 

•  Section  416.414  is  being  revised  to 
specify  that  the  computations  in 
paragraphs  (bK2)  end  (b)(3)  are 
applicable  only  when  one  or  both 
members  of  ah  eligible  couple  are 
temporarily  absent  from  home  per 

§  416.1149(c)(1).  As  their  absence  is 
temporary,  they  are  not  separated. 

•  Section  416.430.  which  deals  with 
essential  person  increments,  is  being 
revised  by  removing  language  regarding 
when  the  members  of  an  eligible  couple 
live  apart  and  adding  language  to 
explain  how  to  pay  a  couple  when  one 
member  is  temporarily  absent  and 
subject  to  the  $30  payment  limit  while 
an  inpatient  at  a  medical  facility  where 
Medicaid  is  paying  more  than  half  the 
cost  of  care.  The  reference  to  §416.531 
is  also  being  changed  to  §416.413. 

•  In  §416.432,  a  portion  of  the 
introductory  language  and  paragraphs 
(a)  and  (b)  are  being  removed.  The 
removed  materia!  concerns  members  of 
an  eligible  couple  who  have  separated. 

•  Section  416.532(e).  which  provides 
for  essential  person  increments  when 
members  of  an  eligible  couple  live  apart, 
is  being  removed. 

•  In  §416.554.  the  last  sentience  of  the 
text  and  example  three  regarding 
separated  members  of  an  eligible  couple 
are  being  revised. 

•  In  §41 6. 11 30(c).  the  last  sentence, 
which  refers  to  members  of  an  eligible 
couple  who  have  different  living 
arrangements,  is  being  removed. 

•  In  §416.1147,  paragraphs  (a)  and 
(d)  are  being  removed  and  the  remaining 
paragraphs  are  being  revised  and 
redesignated  (a),  (b).  (c),  and  (d) 
respectively.  The  deleted  material  deals 
with  valuation  of  in-kind  support  and 
maintenance  for  a  member  of  an  eligible 
couple  who  is  separated  from  his  or  her 
spouse. 

•  Section  416.1802(b)  is  being  revised 
to  remove  language  referring  to 
computation  of  benefits  for  separated 
members  of  an  eligible  couple 

•  Section  416  1806  is  being  revised  to 
contain  rules  on  who  will  be  considered 
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the  individual's  spouse,  if  more  than 
one  person  would  qualify. 

•  Section  416.1811  is  being  removed 
as  a  result  of  the  revision  to  §416.1806. 
The  cross-reference  to  §416.1811  in 
§416.1101  (definition  of  "spouse")  is 
also  being  removed. 

•  Section  416.1830(a)(1)  is  being 
revised  to  provide  that,  if  the  members 
of  an  eligible  couple  begin  living  apart, 
they  will  be  treated  as  individuals 
beginning  with  the  month  following  the 
calendar  month  they  stopped  living 
together. 

•  In  §  416.1832(c)  and  (d),  the  cross- 
references  to  §  416.1806fb)  and  (c) 
respectively  are  being  revised  to  refer  to 
§  416.1806(a)(2)  and  (a)(3)  respectively. 
This  change  is  necessitated  by  the 
revision  we  are  making  to  §  416.1806. 

•  Section  416.1832(d)  is  being  revised 
to  provide  that,  if  a  marital  relationship 
has  been  found  to  exist  solely  because 

a  man  and  woman  are  living  together 
and  leading  others  to  believe  that  they 
are  husband  and  wife,  such  marital 
relationship  will  be  considered  to  end 
as  of  the  date  the  man  and  woman  stop 
living  together. 

Enactment  of  section  8012(a)  of  Public 
Law  101-239  has  made  the  following 
Social  Security  Rulings  (SSRs)  obsolete: 
76-28, 76-41, and  88-llc. 

Regulatory  Procedures 

Begulatory  Flexibility  Act 

We  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act  of  1980 

This  proposed  regulation  imposes  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Incomp). 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  Practice  and 
Procedure,  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 


Dated:  January  13, 1994. 
Shirley  Chater,  ' 

Commissioner  of  Social  Security. 

Approved:  February  22, 1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Senices. 

Part  416  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  4 16— [AMENDED] 

1.  The  authority  citation  for  subpart  A 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1601-1634  of 
the  Social  Security  Act;  42  U.S.C.  1302  and 
1381-1383C:  sec.  212  of  Pub.  L.  93-66.  87 
Stat.  155  and  sec.  502(a)  of  Pub.  L  94-241, 
90  Stat  268. 

2.  In  §416.120.  paragraph  (c)(14)  is 
revised  to  read  as  follows: 

§  416.120    General  definitions  and  use  of 
terms. 

•  •         #         •         * 

(c)  Miscellaneous.  •   •   * 

(14)  "Eligible  spouse"  means  an  aged, 
blind,  or  disabled  individual  who  is  the 
husband  or  wife  of  another  aged,  blind, 
or  disabled  individual  and  who  is  living 
with  that  individual  (see  §  416  1801(c)). 

•  •        •        •        • 

3.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1611  and  1631(a), 
(d),  and  (e)  of  the  Social  Security  Act;  42 
U.S.C  1302.  1382.  1383(a).  (d),  and  (e). 

4.  In  §416.305,  paragraph  (b) 
introductory  text  is  republished  and 
paragraph  (b)(1)  is  revised  to  read  as 
follows: 

§  416.305     You  must  file  an  application  '.o 
receive  supplemental  security  income 
benefits. 

•  •         *         •         • 

(b)  Exceptions.  You  need  not  file  a 
new  application  if — 

(1)  You  have  been  receiving  benefits 
as  an  eligible  spouse  and  are  no  longer 
living  with  your  husband  or  wife; 

•  •        «        •        * 

5.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1611(a).  (b),  (c),  and 
(e),  1612.  1617,  and  1631  of  the  Social 
Security  Act:  42  U.S.C  1302.  1382(a).  (b],  (c). 
and  (e).  1382a,  1382f.  and  1383. 

6.  Section  416.412  is  revised  to  read 
as  follows: 

§416.412    Amount  of  benetits:  eligible 
couple. 

The  benefit  under  this  part  for  an 
eligible  couple,  neither  of  whom  is 
temporarily  residing  in  a  medical  care 
facility  as  described  in  §  416.1149(c)(1) 
nor  is  a  qualified  individual  (as  defined 


in  §  416.221),  shall  be  payable  at  the  rate 
of  S6,048  per  year  ($504  per  month) 
after  rounding,  effective  for  the  period 
beginning  January  1,  1986.  This  rate  is 
the  result  of  a  3.1  percent  cost-of-living 
adjustment  (see  §416.405)  to  the 
December  1985  rate.  For  the  period 
January  1, 1985,  through  December  31, 
1985,  the  rate  payable,  as  increased  by 
the  3.5  percent  cost-of-living 
adjustment,  was  $5,856  ($488  per 
month).  For  the  period  January  1,  1984. 
through  December  31,  1984,  the  rate 
payable,  as  increased  by  the  3.5  percent 
cost-of-living  adjustment,  was  $5,664 
per  year  ($472  per  month).  For  the 
period  July  1.  1983,  through  December 
31.  1983,  the  rate  payable  was  $5,476.80 
per  year  ($456.40  per  month),  as 
provided  by  the  Social  Security 
Amendments  of  1983  (fhib.  L.  98-21. 
Section  401).  For  the  period  July  1, 
1982,  through  June  30,  1983.  the  rate,  as 
increased  by  the  7.4  percent  cost-of- 
living  adjustment,  was  $5,116.80  yearly 
($426.40  monthly).  The  monthly  rate  is 
reduced  by  the  amount  of  the  couple's 
income  which  is  not  excluded  pursuant 
to  subpart  K  of  this  part. 

7.  In  §  416.414,  the  paragraph 
headings  for  paragraphs  (b)(2)  and  (b)(3) 
are  revised  to  read  as  follows: 

§416.414    Amount  of  benefits;  eligible 
Individual  or  eligible  couple  In  a  medical 
care  facility. 
«         •         •         •         • 

(b)*    •   • 

(2)  Eligible  couple  both  of  whom  are 
temporarily  absent  from  home  in 
medical  care  facilities  as  described  in 
§416.1U9(c)(l).  •    •    • 

(3)  Eligible  couple  with  one  spouse 
who  is  temporarily  absent  from  home  as 
described  in  §416.n-i9lcl(l).*   *   * 

*         «         *         *         * 

8.  Section  416.430  is  revised  to  read 
as  follows: 

§  416.430    Eligible  individual  with  eligible 
spouse;  essential  person(s)  present 

(a)  When  an  eligible  individual  with 
an  eligible  spouse  have  an  essential 
person  (§  416.222)  living  in  his  or  her 
home,  or  when  both  such  persons  each 
has  an  essential  person,  the  increase  in 
the  rate  of  paymient  is  determined  in 
accordance  with  §§  416.413  and 
416.532.  The  income  of  the  essential 
person(s)  is  included  in  the  income  of 
the  couple  and  the  payment  due  will  be 
equally  divided  between  each  member 
of  the  eligible  couple. 

(b)  When  one  member  of  an  eligible 
couple  is  temporarily  absent  in 
accordance  with  §4i6.1149(c)(l)  and 
§  416.222(c)  and  either  one  or  both 
individuals  has  an  essential  person,  add 
the  essential  person  increment  to  the 
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benefit  rate  for  the  member  of  the 
couple  who  is  actually  residing  with  the 
essential  person  and  include  the  income 
of  the  essential  person  in  that  member's 
inroitie  See  §  416.414(b)(3). 

9^.  Section  §  41 R  432  is  revised  to  read 
as  follows: 

§416  432    Change  In  status  involving  a 
couple,  £>ug!D<;tty  continues. 

When  there  is  a  change  in  status 
which  involves  the  formation  or 
dissolution  of  an  eligible  couple  (for 
example,  marriage,  divorce),  a 
re-determination  of  the  benefit  amount 
shall  be  made  for  the  months 
subsequent  to  the  month  of  such 
formation  or  dissolution  of  the  couple  in 
accordance  with  the  following  rules: 

(a)  When  thers  is  a  dissolution  of  an 
eligible  couple  and  each  member  of  the 
couple  becomes  an  eligible  individual, 
the  benefit  amount  for  each  person  shall 
be  determined  individually  for  each 
month  beginning  with  the  first  month 
after  the  month  in  which  the  dissolution 
occurs.  This  shall  be  done  by 
determining  the  appUcable  benefit  rate 
for  an  eligible  individual  with  no 
eligible  spouse  according  to  §  416.410  or 
§  416.413  and  §  416.414  and  applying 
§416.420(a).  See  §416.1147a  for  the 
applicable  income  rales  when  in-kind 
support  and  maintenance  is  involved. 

(bj  When  two  eligible  individuals 
become  an  eligible  couple,  the  benefit 
amount  will  be  determined  for  the 
couple  beginning  with  the  first  month 
following  the  month  of  the  change.  This 
shall  be  done  by  determining  which 
benefit  rate  to  use  for  an  eligible  couple 
according  to  §  416.412  or  §  416.413  and 
§  416.414  and  applying  the 
requirements  in  §416  420(a). 

10.  The  authority  citation  for  subpart 
E  continues  to  read  as  follows: 

Authority:  Sees.  1102,  1601, 1602,  1611(c), 
and  1631  (a),  (b),  (d).  and  (g)  of  thn  Social 
Security  Act;  42  U.SC.  1302.1381.1381a. 
1 382(c).  and  1 383  (a),  (b),  (d).  and  (g). 

§416.532    [Removed] 

1 1.  In  §  416.532,  paiBgraph  (e)  is 
removed. 

12  Section  416.554  is  revised  to  read 
as  follows: 

§416.S54  Waiver  o' adjustment  or 
rf^covery— .a.jjnst  equity  and  good 
conscience. 

Ue  will  waive  adjustm.ent  or  recoven,' 
of  an  overpayment  when  an  individual 
on  whose  behalf  waiver  is  being 
considered  is  without  fault  (as  defined 
in  §416.552)  and  adjustment  or 
recovery  would  be  against  equity  and 
good  con'icience.  Adjustment  or 
recover)-  is  considered  to  be  against 
i-qtiity  and  good  conscience  if  an 
individual  changed  his  or  her  position 


for  the  worse  or  relinquished  a  valuable 
right  because  of  reliance  upon  a  notice 
that  payment  would  be  made  or  because 
of  the  incorrect  payment  itself.  In 
addition,  adjustment  or  recovery  is 
considered  to  be  against  equity  and 
good  conscience  for  an  individual  who 
is  a  member  of  an  eligible  couple  that 
is  legally  separated  and/or  hving  apart, 
on  a  6-month  trip,  for  that  part  of  an 
overpayment  not  received,  but  subject  to 
recovery  under  §416.570. 

Example  J:  Upon  being  notifiwi  that  he 
was  eligible  for  .supplemental  strcurity 
income  payments,  an  individual  signed  a 
lease  on  an  apartment  renting  fur  Si 5  a 
month  more  than  the  room  he  had  previously 
occupied.  U  was  subsequently  found  that 
eligibility  for  the  pa>Tnent  should  not  have 
been  established.  In  such  a  case,  recovery 
would  be  considered  "against  equity  and 
good  conscience." 

Example  2:  An  individual  fails  to  take 
advantage  of  a  private  or  organization 
charity,  relying  instead  on  the  award  of 
supplemental  security  income  payments  to 
support  himself.  It  was  subsequently  found 
that  the  money  was  improperly  paid. 
Recoverv'  would  be  considered  "against 
equity  and  good  conscience  " 

Example  3:  Mr.  end  Mrs.  Smith — ^members 
of  an  eligible  couple — separate  in  )u!y.  Later 
in  luly,  Mr.  Smith  receives  earned  income 
resulting  in  an  overpayment  to  both.  Mrs. 
Smith  is  found  to  be  without  fault  in  causing 
the  overpayment.  Recovery  from  Mrs.  Smith 
of  Mr  Smith's  part  of  the  couple's 
overpa>Tnent  is  waived  as  being  against 
equity  and  good  conscience.  Whether 
recovery-  of  Mr.  Smith's  portion  of  the 
couple's  overpayment  can  be  waived  will  be 
evaluated  separately. 

13.  The  authority  citation  for  subpart 
K  is  revised  to  read  as  follows: 

Authority:  Sees.  1102,  1602,  1611,  1612, 
1613.  1614(f),  1621,  and  1631  of  the  Social 
.Security  Act,  42  U.S.C.  1302.  1381a,  1382, 
1382a.  'l382b,  1382c{f).  1382).  and  1383;  sec. 
211  of  Pub.  L.  93-66,  87  Stat.  154. 

§416.1110    [Amended] 

14.  In  §416.1101,  the  parenthetical 
reference  in  the  definition  of  "Spouse" 
which  reads  "(See  §§  416.1806  through 
416.1811)"  is  rensed  to  read  "(See 
§416.1806)." 

15.  Li  §416.1130,  paragraph  (c)  is 
revised  to  read  as  follows: 

§416.1130    Introduction. 

***** 

(c)  How  we  value  in-kind  support  and 
maintenance.  Essentially,  we  have  two 
rules  for  valuing  the  in-kind  support 
and  maintenance  which  we  must  count. 
The  one-third  reduction  rule  applies  if 
you  are  living  in  the  household  of  a 
person  who  provides  you  with  both 
food  and  shelter  (§§416.1131  through 
416.1133).  The  presumed  value  rule 
applies  in  all  other  situations  where  you 


are  receiving  countable  in-kind  support 
and  maintenance  (§§  416.1140  through 
416.1145).  If  certain  conditions  exist.  \ve 
do  not  count  in-kind  support  and 
maintenance.  These  are  discussed  in 
§§416.1141  through  416.1145. 

16.  Section  416.1147  is  revised  to  read 
as  follows: 

§  41 6.1 1 47    How  we  value  In-kind  support 
and  maintenance  for  a  couple. 

(u)  Both  members  of  a  couple  live  in 
another  person's  household  and  receive 
food  and  shelter  from  that  person. 
When  both  of  you  live  in  another 
person's  household  through-out  a 
month  and  receive  food  and  shelter 
from  that  person,  we  apply  the  one-third 
reduction  to  the  Federal  benefit  rate  for 
acouple(§41f.ll31). 

(b)  One  member  of  a  couple  lives  in 
another  person's  household  and 
receives  food  and  shelter  from  that 
person  and  the  other  is  in  a  medical 
institution.  If  one  of  you  is  living  in  the 
household  of  another  person  who 
provides  you  with  both  food  and  shelter 
and  the  other  is  temporarily  absent  from 
the  household  as  provided  in 

§  416.1149(c)(1)  (in  a  medical  institution 
that  receives  Medicaid  payments  for  his 
or  her  care  (§  416.211(b)),  wecompute 
your  benefits  as  if  you  were  separately 
eligible  individuals  (see  §  416.414(b)(3)). 
This  begins  with  the  first  full  calendar 
month  one  of  you  is  is  the  medical 
institution.  The  one  living  in  another 
person's  household  is  eligible  at  an 
eligible  individual's  Federal  benefit  rate 
and  one-third  of  that  rate  is  counted  as 
income  not  subject  to  any  income 
exclusions.  The  one  in  the  medical 
institution  cannot  receive  more  than  the 
rate  descjibed  in  §416.414(b)(3)(i). 

(c)  Both  members  of  a  couple  are 
subject  to  the  presumed  value  rule.  If 
the  presumed  value  rule  applies  to  both 
of  you,  we  value  any  food,  clothing,  or 
shelter  you  and  your  spouse  receive  at 
one-third  of  the  Federal  benefit  rate  for 
a  couple  plus  the  amount  of  the  general 
income  exclusion  (§  415.1124(c)(l2)), 
unless  you  can  show  that  their  value  is 
less  as  described  in  §416  1140(a)(2). 

(d)  One  member  of  a  couple  is  subject 
to  the  presumed  value  rule  and  the 
other  is  in  a  medical  institution.  If  one 
of  you  is  subject  to  the  presumed  value 
rule  and  the  other  is  temporarily  absent 
from  the  household  as  provided  in 

§  416.1 149(c)(1)  (in  a  medical  institution 
that  receives  Medicaid  payments  for  his 
or  her  care  (§  416.211(b)),  we  compute 
your  benefits  as  if  you  were  separately 
eligible  individual's  (see  §  416.414(b)(3)). 
This  begins  with  the  first  full  calendar 
month  that  one  of  you  is  in  the  medical 
institution  (§  416.2 llfb)).  We  value  any 
food,  clothing,  or  shelter  received  by  the 
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one  outside  of  the  medical  institution  at 
one-third  of  an  eligible  individual's 
Federal  benefit  rate,  plus  the  amount  of 
the  general  income  exclusion 
(§  416.1124(c)(12)).  unless  you  can  show 
that  their  value  is  less  as  de.scribed  in 
§  416.n40(a)(2).  The  one  in  the  medical 
institution  cannot  receive  more  than  the 
rate  described  in  §416.414(b){3)li). 

17.  The  authority  citation  for  subpart 
R  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1614(b).  (c).  and  (d). 
and  1631(d)(1)  and  (e)  of  the  Social  Security 
Act:  42  II.S.C.  1302.  1382c  (b).  (c),  and  (d). 
and  1383  (d)(1)  and  (e). 

18.  In  §  416.1801(c),  the  definition  of 
"eligible  spouse"  is  revised  to  read  as 
follows: 

§416.1801     Introduction 

***** 

w*  *  * 

Eligible  spouse  means  a  person — 
(ifWho  is  eligible  for  SSI, 

(2)  Whom  we  consider  the  spouse  of 
another  person  who  is  eligible  for  SSI. 
and 

(3)  Who  was  living  in  the  same 
household  with  that  person  on — 

(i)  The  date  of  filing  an  application  for 
benefits  (for  the  month  of  an 
application); 

-     (ii)  The  date  a  request  for 
reinstatement  of  eligibility  is  filed  (for 
the  month  of  such  request);  or 

(iii)  The  first  day  of  the  month,  for  all 
other  months. 

An  individual  is  considered  to  be  living 
with  an  eligible  spouse  during 
temporary  absences  as  defined  in 
§416.1149  and  while  receiving 
continued  benefits  under  section 
1611(e)(1)  (E)  or  (G)  of  the  Act. 

***** 

19.  In  §  416.1802.  paragraph  (b)  is 
revised  to  read  as  follows: 

§415.1802    Effects  Of  marriage  on 
eligibility  and  amount  of  tTenefits. 

***** 

(b)  If  you  have  an  eligible  spouse — (1) 
Counting  income.  If  you  apply  for  or 
receive  SSI  benefits  and  have  an  eligible 
spouse  as  defined  in  §  416.1801(c),  we 
will  count  your  combined  income  and 
calculate  the  benefit  amount  for  you  as 
a  couple.  Section  416  412  gives  a 
detailed  statement  of  the  amount  of 
benefits  and  subpart  K  of  this  part 
explains  how  we  count  income  for  an 
eligible  couple. 

(2)  Counting  resources.  If  you  have  an 
eligible  spouse  as  defined  in 
§  416.1801(c).  we  will  count  the  value  of 
your  combined  resources  (money  and 
property),  minus  certain  exclusions,  and 
use  the  couple's  resource  limit  when  we 
determine  your  eligibility.  Section 


416.1205(b)  gives  a  detailed  statement  of 
the  resource  limit  for  an  eHgible  couple. 


*         * 


*         * 


20.  Section  416.1806  is  revised  to  read 
as  follows: 

§416.1806    Whettier  you  are  married  and 
who  is  your  spouse. 

(aj  We  will  consider  someone  to  be 
your  spouse  (and  therefore  consider  you 
to  be  married)  for  SSI  purposes  if — 

(1)  You  are  legally  married  under  the 
laws  of  the  State  where  your  and  his  or 
her  permanent  home  is  (or  was  when 
you  lived  together); 

(2)  We  have  decided  that  either  of  you 
is  entitled  to  husband's  or  wife's  Social 
Security  insurance  benefits  as  the 
spouse  of  the  other  (this  decision  will 
not  affect  your  SSI  benefits  for  any 
month  before  it  is  made);  or 

(3)  You  and  an  unrelated  person  of 
the  opposite  sex  are  living  together  in 
the  same  household  at  or  after  the  time 
you  apply  for  SSI  benefits,  and  you  both 
lead  people  to  believe  that  you  are 
husband  and  wife. 

(b)  If  more  than  one  person  would 
qualify  as  your  husband  or  wife  under 
paragraph  (a)  of  this  section,  we  will 
consider  the  person  you  are  presently 
living  with  to  be  your  spouse  for  SSI 
purposes. 

§416.1811     [Removed] 

21.  Section  416.1811  is  removed. 

22.  In  §416.1830.  paragraph  (a)  is 
revised  to  read  as  follows: 

§415.1830    When  we  stop  considering  you 
and  your  spouse  an  eiigitjle  coupte. 
***** 

(a)  The  calendar  month  after  the 
month  you  stopped  living  with  your 
eligible  spouse,  or 

***** 

23.  In  §  416.1832,  paragraphs  (c)  and 
(d)  are  revised  to  read  as  follows: 

§416.1832    When  we  consider  your 
marriage  ended. 
***** 

(c)  We  decide  that  either  of  you  is  not 
a  spouse  of  the  other  for  purposes  of 
husband's  or  wife's  social  security 
insurance  benefits,  if  we  considered  you 
married  only  because  of 
§416-1806(a){2);or 

(d)  You  and  your  spouse  stop  living 
together,  if  we  considered  you  married 
only  because  of  §  416.1606(a)(3). 

|FR  Doc..  94-4910  Filed  2-7-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  626 

Office  of  tfie  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

20  CFR  Part  1005 

Job  Training  Partnership  Act: 
Veterans'  Employment  Programs 
Under  Title  IV,  Part  C;  Removal  of 

Regulations 

AGENCY:  The  Employment  and  Training 
Administration  and  the  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training,  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Emplo>'ment  and 
Training  Administration  and  the  Office 
of  the  Assistant  Secretary'  for  Veterans' 
Employment  and  Training  (OASVET) 
propose  to  remove  regulations  for 
Veterans'  Emplo>Tnent  Programs 
authorized  under  title  IV,  part  C,  of  the 
Job  Training  Partnership  Act.  Removal 
of  the  regulations  is  proposed  because  of 
the  reduced  number  of  states  applying 
for  state  formula  allocated  monies,  and 
the  need  to  improve  the  delivery  of 
services.  Upon  removal  as  proposed,  a 
more  competitive  process  will  be 
established  to  increase  effectiveness  and 
the  efficiency  of  the  program. 
DATES:  Written  comments  must  be 
received  no  later  than  April  7.  1994. 
Draft  copies  of  the  proposed  rule  were 
provided  to  States  at  an  earlier  date. 
ADDRESSES:  Comments  shall  be 
addressed  to  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N\V.,  Washington, 
DC  20210;  Attention:  Mr.  Har\^  P. 
Puente-Duany,  Office  of  Veterans' 
Employment,  Reemployment  and 
Training,  room  S-1316. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Hary  P.  Puente-Duany  at  (202)  219- 
9110  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The  Job 
Training  Partnership  Act  (JTPA) 
establishes  programs  to  prepare  youth 
and  adults  facing  serious  barriers  to 
employment  for  participation  in  the 
labor  force  by  providing  job  training  and 
other  services  that  will  result  in 
increased  employment  and  earnings, 
increased  educational  and  occupational 
skills,  and  decreased  welfare 
dependency,  thereby  improving  the 
quality  of  the  United  States  work  force 
and  enhancing  the  productivity  and 
competitiveness  of  the  Nation.  General 
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program  requirements  for  JTPA 
programs  are  set  forth  at  )TPA  section 
141. 

Pursuant  to  title  IV.  part  C,  of  JTPA, 
the  Secretary  of  Labor  conducts 
programs  to  meet  the  employment  and 
training  needs  of  ser\  ice-connected 
disabled  veterans,  veterans  of  the 
Vietnam  era,  and  veterans  who  are 
recently  separated  from  military  service. 
These  programs  are  described  at  JTPA 
section  441.  The  p.'ograms  are 
administered  through  the  A.ssistant 
Secretar\-  of  Labor  for  Veterans' 
Employment  and  Training,  who 
conducts  the  programs  through  grants, 
contracts,  and  cooperative  agreements 
with  public  agencies  and  private  non- 
profit organization.^. 

The  Department  of  Labor  (DOL) 
issued  regulations  at  20  CFR  part  1005 
to  more  spe<:ifically  define  the  manner 
in  which  the  funds  from  this  program 
would  be  disbursed.  See  54  FR  39354 
(September  26,  1989);  and  48  FR  49198 
(October  24.  1983).  Program 
administration  will  be  greatly  enhanced 
as  the  result  of  the  elimination  of  these 
regulations  by  increasing  competition 
and  lowering  administration  costs 
through  larger  grant  amounts. 

Part  1005  identifies  the  process  used 
to  provide  grant  funds  to  states  for 
Federal  training  programs  for  veterans. 
At  the  conclusion  of  this  rulemaking,  it 
is  anticipated  that  for  Program  Year 
1994  (July  1.  1994.  through  )une  30. 
1995).  a  Solicitation  for  Grant 
Applications  (SGA)  will  be  developed 
and  disseminated,  in  lieu  of  regulations 
for  the  title  IV-C  programs.  The  present 
formula-based  annual  grants  will  be 
replaced  by  multi-year  competitive 
grants.  This  will  result  in  fewer  grants 
of  greater  dollar  value,  and  will  enable 
recipients  of  the  grants  to  extend 
expanded  service(s)  to  eligible  veterans. 
Eligihili'y  for  grant  application  will  be 
based  on  the  statute  and  the  Solicitation 
for  Grant  Applications. 

Since  the  inception  of  Veterans' 
Employment  Programs,  the  funding 
available  for  distribution  to  the  States 
has  decreased,  thus  making  the 
"formula  grants  to  States  "  process  less 
efficient  and  less  effective,  compared  to 
other  JTPA  titles  and  similar  programs. 
In  Program  Year  1992.  only  38  States 
participated  in  the  JTPA  title  IV-C 
program.  Many  smaller  States  elected 
not  to  participate  rather  than  receiving 
the  minimum  allocation  of  555,000.  By 
having  larger  competitive  grants, 
services  can  be  targeted  to  those  eligible 
veterans  in  the  "most  needed"  areas. 
Greater  customer  satisfaction  is 
t'xpec  ted  to  be  realized. 

Immediate  results  will  manifest 
themselves  in  the  form  of:  Eliminated 


regulations;  larger,  but  fewer  grants; 
replacement  of  the  "old"  SGA  process 
with  SGA's  that  can  be  renewed, 
modified  or  changed  as  deemed 
necessary  and  drawn  to  incorporate  by 
reference  the  essential  parts  and 
requirements  of  the  JTPA  and  the 
Departmental  JTPA  regulations.  See, 
e.g.,  20  CFR  parts  627  and  636;  and  29 
CFR  parts  96-98.  It  will  be  possible  for 
JTPA  title  IV-C  programs  to  be  created 
to  better  enhance  and  complement  other 
JTPA  programs  that  do  not  focus  on 
veterans'  services,  while  continuing 
efforts  to  improve  the  targeting  of 
emplovTnent  and  training  services  to 
eligible  veterans  who  face  serious 
barriers  to  employment.  Larger  multi- 
year  grants  will  allow  for  enhancement 
of  the  quality  of  services  provided  and 
the  outcomes  attained  by  strengthening 
program  activity  through  increased 
efficiency  in  the  management  of  grants, 
improving  the  linkages  between  services 
provided  and  local  labor  market  needs, 
and  ensuring  the  provision  of  a  coherent 
system  of  outcome-oriented  human 
resource  services  through  changes  in  the 
direction  and  focus  of  the  Veterans' 
Employment  Programs  to  eligible 
veterans. 

It  is  important  to  complete  all  tasks 
necessary  to  remove  the  present  JTPA 
title  IV-C  regulations  to  have 
appropriate  authority  and  flexibility  to 
announce  and  issue  an  SGA  for  program 
year  1994.  in  the  manner  detailed  above. 

This  rulemaking  supersedes  that 
portion  of  the  rulemaking  announced  at 
56  FR  5124  (February  7,  1991)  that 
related  to  JTPA  title  IV-C  programs.  In 
the  comment  period  on  that  proposed 
rule  (February  7  through  April  8.  1991) 
no  substantive  comments  were  received 
with  respect  to  the  proposals  related  to 
JTPA  title  IV-C  regulations. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  title 
20.  Code  of  Federal  Regulations,  be 
amended  as  follows: 

CHAPTER  V— EMPtOYMENT  AND 
TRAINING  ADMINISTRATION, 
DEPARTMENT  OF  LABOR 

PART  626— INTRODUCTION  TO  THE 
REGULATIONS  UNDER  THE  JOB 
TRAINING  PARTNERSHIP  ACT 

1.  The  authority  citation  for  part  626 
continues  as  follows: 

Authority:  29  U.S.C  1579(a):  SfK.  6305f). 
Public  Law  100-^18.  102  Stat.  1107;  29 
use.  179i(e). 

§626.2     [Amended] 

2.  Section  626.2  is  amended  by 
removing  from  paragraph  (a)  the  phrase 
",  with  the  exception  of  the  veterans' 


employment  program's  chapter  IX 
regulations  of  the  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  which  are  set  forth  as  part 
1005  of  title  20". 

§626.3    [Amended] 

3.  Section  626.3  is  amended  by 
removing  from  paragraph  (a)  the  phrase 
"and  part  1005  of  chapter  IX  (Veterans' 
emplovTuent  programs  under  title  IV, 
part  C  of  the  Job  'Training  Partnership 
Act)". 

§526.4    [Amended] 

4.  Section  626.4  is  amended: 

a.  By  removing  from  the  introductory 
text  the  citation  "and  1005";  and 

b.  By  removing  from  the  consolidated 
table  of  contents  the  entry  for  part  1005 
of  chapter  IX. 

CHAPTER  IX— OFFICE  OF  THE  ASSISTANT 
SECRETARY  FOR  VETERANS' 
EMPLOYMENT  AND  TRAINING, 
DEPARTMENT  OF  LABOR 

PART  1005— VETERANS' 
EMPLOYMENT  PROGRAMS  UNDER 
TITLE  IV,  PART  C  OF  THE  JOB 
TRAINING  PARTNERSHIP  ACT 
(REMOVED) 

5.  Part  1005  of  Chapter  IX  is  removed- 
Signed  at  Wd-^hington.  DC.  this  Znd  day  lA 

March.  1994. 

Douglas  Ros.s, 

Assistant  Secrvlary  for  Employment  and 

Training 

Preston  .M.  Taylor,  Jr., 

Assistant  .S'wTf turv'/or  X'ttfrnns  Emplo\vitnt 

and  Training 

|FK  D<^    94-5229  Filed  3-7-94-.  8.4,5  .imj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 

Oklahoma  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (O.SM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  propospd  amendment  to  the  Oklahoma 
permanent  regulatory  program 
(hereinafter,  the  "Oklahoma  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR.A).  The 
proposed  amendment  pertains  to 
revegetation  success  standards  and 
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statistically  valid  sampling  techniques, 
and  guidelines  for  phase  I.  II,  and  III 
bond  release.  The  amendment  is 
intended  to  revise  the  Slate  program  to 
be  consistent  with  the  corresponding 
Federal  standards. 

This  document  sets  forth  the  times 
and  locations  that  the  Oklahoma 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comment.s  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.s.t.  on  April  7, 
19(J4.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  bo  held 
on  April  4,  1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  c.s.t.  on  March  23, 
1994.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  li-sted  below. 

Copies  of  the  Oklahoma  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  e.xcluding  holidays. 
Each  requester  may  receive  one  free 
v"opy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office, 
lames  H.  Moncrief.  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  Skelly  Drive,  suite  550.  Tulsa, 
OK  74135',  Telephone:  (918)  .581- 
6430. 
Oklahoma  Etepartment  of  Mines.  4040 
North  Lincoln,  suite  107,  Oklahoma 
City,  OK  73105,  Telephone:  (405) 
521-3859. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  H.  Moncrief,  Telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  )anuar\-  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  program, 
including  the  Secretar\  's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981,  Federal  Register  (46  FR  4902). 
Subsequent  actions  concerning 


Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15.  936.16,  and  936.30. 

II.  Proposed  Amendment 

By  letter  dated  Febmar>'  17, 1994 
(Administrative  Record  No.  OK-959.01), 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Oklahoma  submitted  the 
proposed  amendment  with  the  intent  of 
.satisfj'ing  the  required  program 
amendments  at  30  CFR  936.16  (a) 
through  (i).  Oklahoma  proposes  to 
amend  the  Bond  Release  Guidelines  that 
are  referenced  in  subsections  816.116(a) 
and  817.116(a)(1)  of  the  Oklahoma 
rules.  Specifically  Oklahoma  proposes 
to  revise  the  Bond  Relea.se  Guidelines  at 
subsection  I.E.3.b  to  require  ground 
cover  sufficient  to  control  erosion  for 
approved  commercial  or  industrial  land 
uses;  subsection  I.F.3.d  to  require,  on 
areas  previously  disturbed  by  mining, 
that  ground  cover  be  at  least  70  percent 
and  sufficient  to  control  erosion: 
subsection  I.F.S.b  to  require  that  water 
discharged  from  permanent 
impoundments,  ponds,  diversions,  and 
treatment  facilities  shall  meet  water 
quality  effluent  limitations;  subsections 
II.B.2.d  and  m.B.2.d  to  reference  - 

appendix  O  for  the  method  for 
calculating  a  technical  success  standard 
for  productivity  on,  respectively, 
pastureland  and  grazingland;  subsection 
V.B.2.C  to  reference  appendix  P  for  the 
method  for  calculating  a  technical 
success  standard  for  productivity  of  row 
crops  on  prime  farmland  cropland, 
subsection  V.B.2.d  to  add  criteria 
regarding  the  selection  of  test  plots  for 
demon.strating  surxx.ss  of  productivity 
on  prime  farmland  cropland;  .subsection 
V.B.2.e  to  reference  appendix  O  for  the 
method  for  calculating  a  technical 
success  standard  for  productivity  of 
grain  or  hay  crops  on  prime  farmland 
cropland;  subsection  VI.B.2.e  to 
reference  appendices  P  and  Q  for  the 
methods  for  calculating  technical 
success  standards  for  productivity  of, 
respectively,  row  crops  and  grain  or  hay 
crops  on  nonprime  farmland  cropland; 
appendix  A  to  add  the  definition  of 
"initial  establishment  of  permanent 
vegetative  cover;"  appendices  J  and  P  to 
correct  typographical  errors;  and 
appendix  V,  to  add  a  technical 
document  reference.  In  addition, 
Oklahoma  submitted  a  letter,  dated 
February  1,  1994,  from  the  U.S.  Soil 
Conservation  Service  that  was  intended 
to  provide  concurrence  with  appendix  R 
concerning  the  repair  of  rills  and  gullies 
as  a  normal  husbandry  practice. 


III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES  '  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  rxjnsidered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  li.sted  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.,  c.S.t. 
on  March  23,  1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transc.riber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  re,sponses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify',  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduliKJ  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  re;jresentatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  sucil 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  hsted  under 
"ADDRESSES."  A  written  summary'  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 
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IV.  Procedural  Determinations 

1   Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Inferior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCR.A  (30  U  S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732  15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(21(0). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collec:tion  requirements  that 
require  approval  by  OMB  under  the 
Paperu'ork  Reduction  Act  (44  U.S.C. 
3507  etseq). 

5.  Pegulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  ef  seq  ).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  cenification  made  that 
such  regulations  would  not  have  a 
significant  economic  effe<1  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
date  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  February  28.  1994. 
Raymond  L.  Lowrie. 

Assistant  Director.  Western  Support  Center. 
jFR  Doc.  94-5225  Filed  3-7-94;  8.45  am) 
BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CGD14-93-O03] 

RIN2115-AA98 

Anchorage  Ground;  Pacific  Ocean 
(Mamala  Bay),  Honolulu  Harbor,  HI 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
eliminate  the  existing  anchorage  ground 
for  nitrate  laden  vessels  off  Honolulu 
Harbor  and  establish  four  new 
anchorage  grounds.  The  purpose  of  the 
regulation  is  to  provide  safe  anchorage 
grounds  for  commercial  vessels  off 
Honolulu  Harbor. 

DATES:  Comments  must  be  received  on 
or  before  May  9,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Fourteenth  Coast 
Guard  District.  Prince  Kalanianaole 
Federal  building,  300  Ala  Moana  Blvd., 
Honolulu.  Hawaii  96850-4982,  or  may 
be  delivered  to  room  9139  at  the  above 
address  between  6:30  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  For  information  concerning 
comments  the  telephone  number  is 
(808)541-2315. 

The  Fourteenth  Coast  Guard  District 
Aids  to  Navigation  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  9139  at 
the  above  address. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Lt  S.S.  Beckerman,  (808)  541-2315. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 


rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD14-93-O03)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public; 
hearing  by  writing  to  Commander,  Aids 
to  Navigation  Branch  at  the  address 
under  ADDRESSES.  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lt  S.S. 
Beckerman,  Project  Manager,  and  Cdr 
B.N.  Durham,  Project  Counsel. 

Background  and  Purpose 

The  anchorage  for  nitrate  laden 
vessels  off  Honolulu  Harbor  is  a  hold 
over  from  World  War  II  and  is  no  longer 
needed.  It  encompasses  much  of  the 
area  available  for  commercial  vessels  to 
anchor  off  Honolulu  Harbor. 
Eliminating  the  no  longer  needed  nitrate 
laden  anchorage  would  free  up  the  area 
to  establish  four  new  anchorages  and 
provide  for  better  usage  of  the  area 
available  for  anchoring.  This  proposal 
was  initiated  at  the  request  of  the  State 
of  Hawaii.  The  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  has  been 
contacted  and  has  no  objection  to  the 
issuance  of  this  regulation. 

Discussion  of  Proposed  Amendments 

Under  existing  state  regulations,  all 
vessels  are  prohibited  from  anchoring 
off  Waikiki  and  to  the  east  of  Waikiki. 
These  regulations  protect  the  beaches 
from  potential  oil  spills  which  could 
damage  the  local  tourist  industry.  The 
area  west  of  Waikiki  off  Honolulu 
Harbor  provides  the  only  suitable 
anchorage  area  available  for  commercial 
vessels.  With  the  exception  of  the 
nitrate  laden  vessel  anchorage,  vessels 
are  currently  anchoring  in  the  area 
proposed.  This  proposal  would  bring 
the  regulations  in  line  with  current 
practice. 
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Reguatory  Evaluation 

Thi.s  proposal  is  not  considered  a 
significant  regulatory-  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February-  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  only  effect  of  this 
regulation  is  to  formally  establish 
anchorage  grounds  for  commercial 
vessels  off  Honolulu  Harbor  in  areas 
where  they  presently  anchor.  The 
proposed  regulation  will  not  restrict 
access  to  any  fairway  or  channel,  or 
limit  access  to  any  facility  or  area 
previously  accessible  to  vessels.  The 
primary  intent  of  the  proposed 
regulation  is  to  designate  anchorages  for 
commercial  vessels  off  Honolulu 
Harbor. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
use.  632).  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principals  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  cone  iuded  that  under  section 
2  B.2.C  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 


available  in  the  docket  for  inspection  or 
copving  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.  la  and  each  section  listed  in 
110  la  is  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.235  is  revised  to  read 
as  follows: 

§  110.235     Pacific  Ocean  (Mamala  Bay), 
Honolulu  Hartjor,  Hawaii. 

(Datum.  SAD  S3I 

(a)  The  anchorage  grounds — (1) 
Anchorage  A.  The  waters  bounded  by 
the  arc  of  a  circle  with  a  radius  of  350 
yards  with  the  center  located  at: 
Latitude  Longitude 

2T1657'  N  isrsaiz"  w 

(2)  Anchorage  B.  The  waters  bounded 
by  a  line  connecting  the  following 
coordinates: 


Latitude 

Longitude 

2ri706- 

N 

15r54  40- 

VV;to 

2ri7-22- 

N 

157-54  40- 

VV:to 

2,0,722- 

N 

157"'54  19- 

W;  to 

;i°irob 

N 

157''5419- 
back  10 

W;    thence 

21°17-06' 

N 

157"54  40' 

\V 

(3)  Anchorage  C.  The  waters  bounded 
by  the  arc  of  a  circle  with  a  radius  of 
450  yards  with  the  center  located  at: 

Latitude  Longitude 

2n7'09-  N  157*'54'55- W 

(4)  Anchorage  D.  The  waters  bounded 
by  the  arc  of  a  circle  with  a  radius  of 
450  vards  with  the  center  located  at: 


Latitude 

2ri7-2r'  N 


Longitude 
15r55'20"  VV 


(b)  The  regulations.  (1)  Anchors  must 
be  placed  inside  the  anchorage  areas. 

(2)  The  anchorages  are  general 
anchorages  for  commercial  vessels. 

(3)  No  bunkering  operations  or  vessel 
to  vessel  transfer  of  oil  in  bulk  of  any 
kind  is  permitted  within  Anchorage  A. 
Anchorage  A  should  be  used  only  if 
Anchorages  B.  C.  and  D  are  full. 

(4)  Nothing  in  this  section  shall  be 
construed  as  relieving  the  owner  or 
person  in  charge  of  any  vessel  from 
complying  with  the  rules  of  navigation 
and  with  safe  navigation  practice. 


Dat.'d;  February  22.  1994. 
H.B.  Gefaring. 

Commander.  J  4tb  CG  District. 
[FR  Doc.  94-5282  Filed  3-7-94;  8:45  am| 

BILUNO  CODE  4$10-14-M 

33  CFR  Part  155 

(COTP  Southeast  Alaska  94-0C2J 

RIN2115-AA97 

Safety  Zone;  Crescent  Harbor,  Sitka, 
AK 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  a  permanent  safety  zone  in 
Crescent  Harbor.  The  safety  zone  would 
protect  life,  limb  and  property  during 
the  annual  Independence  Day  fireworks 
display.  The  fireworks  are  launched 
from  a  barge  or  waterfront  facility, 
creating  a  safety  hazard.  Annual  notice 
of  these  regulations  would  be  published 
in  the  Local  notices  to  Mariners. 
DATES:  Comments  must  be  received  on 
or  before  May  9,  1994. 
ADDRESSES:  Comments  may  be  mailed 
or  hand  delivered  to  the  United  States 
Coast  Guard  Marine  Safety  Office,  2760 
Sherwood  Lane,  suite  2A.  Juneau.  AK 
99801.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  the  Port 
Operations  Department.  Normal  office 
hours  are  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT)G  Andrew  Tucci.  Project  Manager. 
United  States  Coast  Guard  Marine 
Safety  Office  Juneau,  (907)  463-2465. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(COTP  SOUTHEAST  ALASKA  94-002) 
and  the  specific  section  of  the  proposal 
to  which  each  comment  applies,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stampied. 
self-addressed  postcard  or  envelope. 

The  United  States  Coast  Guard  Marine 
Safety  Office  Juneau  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  address 
under  ADDRESSES' 
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The  Coast  Guard  will  consider  ail 
cornments  received  durinj^  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Const  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  United  States 
Coast  Guard  Marine  Safety  Office 
Juneau  at  the  address  under  ADDRESSES. 
If  it  determines  that  the  opportur.ity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

l>raittjig  Information 

The  principal  persons  involved  i;i 
drafting  this  document  are  LT)G 
Andrew  Tucci.  Project  Manager,  and  LT 
Brian  McTague,  Project  Attorney, 
S<?venteenlh  Coast  Guard  District. 

Background  and  Purpose 

The  corr.munity  of  Sitka,  Alaska  holds 
a  fireworks  display  on  or  about  the  4th 
of  July  of  each  year  to  celebrate 
Independence  Day.  The  fireworks  are 
launched  from  a  barge  or  waterfront 
facility  in  Crescent  Harbor.  There  is  a 
well  established  need  for  safety  zones 
around  vessels  and  facilities  holding 
fireworks  displays.  Such  displays  draw 
large  numbers  of  spectators  on  vessels. 
Both  persons  and  vessels  could  be 
endangered  by  coming  too  close  to  the 
source  of  the  displays.  In  addition  to 
improving  safety,  this  regulation  will 
reduce  the  administrative  burden 
associated  with  the  creation  of 
temporary  safety  zones  each  year. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Ejtecutive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR"i1040;  February  25,  1979).  The  Coast 
Guard  has  determined  that  a  Regulatory 
Evaluation  is  unnecessary  because  of 
the  minirral  impact  expected.  The 
proposed  safety  zones  will  not  affect 
comn^erce  and  will  be  in  effect  for  only 
a  few  hours  each  year. 

Small  Entities 

Because  it  expects  the  impact  of  the 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C  §  505lb)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  your 
business  qualifies  and  in  what  way  and 


to  what  degree  this  proposal  will 
economically  eftect  your  business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq). 

Federalism 

This  proposed  rule  has  been  analyzed 
in  accordance  with  Executive  Order  No. 
12612  on  Federalism  (October  26,  1987), 
which  requires  Exeoitive  departments 
and  agencies  to  be  guided  by  certain 
fundamental  principles  in  formulating 
and  implementing  polices.  These 
policies  have  been  fully  considered  in 
the  development  of  the  proposed 
regulation.  This  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  .safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  ,33  U  SC.  1231:  50  U  S.C  191; 
33  CFK  1  05-1  (s).  6  04-1.  6  04-6.  e.nd  160.5; 
49CrR  1  46. 

2.  A  new  §  165.1707  is  added  to  read 
as  follows: 

§165.1707    Crescent  Hartx>f,  Sitka,  Aiaska- 
safety  zone. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  in  Crescent 
Harbor  within  a  100  yard  .-aditis  of  the 
ves-sel  or  waterfront  facility  located  at 
57"'02  .54"  N,  135''19'32"  W  used  to 
conduct  fireworks  displays. 

(h)  Effective  date.  The  safety  zone 
becomes  effective  on  July  3  each  year  at 
10  p.ni.  ADT.  It  terminates  at  the 
conclusion  of  the  fireworks  display  at 


approximately  2:30  a.m.  ADT  on  July  5 
each  year,  unless  sooner  terminated  by 
the  Captain  of 'J-e  Port.  If  the  fi'eworks 
display  is  postponed  because  of 
inclement  weather,  the  dale  and 
duration  of  the  safety  zone  will  be 
announced  in  the  Local  Notices  to 
Mariners. 

(c)  Regulation.  In  accordance  with  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Southe.ast,  Alaska. 

Dated:  February  1, 1994. 
GJ).  Powers, 

Commander.  Coast  Guard,  Captain  of  the 
Port.  Souf/ieoiT  .^Jasita. 
[FR  Doc.  94-5283  Filed  3-7-94;  8:45  am] 
BiLUNG  CODE  4»10-14-M 


33  CFR  Part  165 

[COTP  Sout.*'^ast  Alaska  94-001] 
RIN2115-AA97 

Safety  Zone;  Gastineau  Channel, 
Juneau,  AK 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  The  Coa.st  Guard  is  proposi.ng 
to  establish  a  penrjanent  safety  zone  in 
Juneau  Harbor.  The  safety  zone  would 
protect  life,  Hmb  and  property  during 
the  annual  Independence  Day  fireworks 
display.  The  fireworks  are  launched 
from  a  barge  or  waterfront  facihfy, 
creating  a  safety  hazard.  Annual  notice 
of  these  regulations  would  be  published 
in  the  Local  Notices  to  Mariners. 
DATES:  Comments  must  be  received  on 
or  before  May  9,  1994. 
ADDRESSES:  Comments  may  be  mailed 
or  hand  d^-livered  to  the  United  States 
Coast  Guard  Marine  Safety  Office.  27f.O 
Sherwood  Lane,  suite  2A,  Juneau,  AK 
99801.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  the  Port 
Operations  Department.  .Nonr.al  office 
hours  are  between  3  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Andrew  Tucci,  Project  Manager, 
United  States  Coast  Guard  Marine 
Safety  Office  Juneau,  (907)  463-2465. 

SCPPt-EVEVAOy  (NFORMATK)**: 

Request  for  Comments 

Inte.-ested  pe.'sons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 


Federal  Register  /  Vol.  59,  No.  45  /  Tuesday,  March  8.  1994  /  Proposed  Rules 


10775 


and  addresses,  identify  this  notice 
[COTP  SOUTHEAST  ALASKA  94-001) 
and  the  specific  section  of  the  proposal 
to  which  each  comment  applies,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  United  States  Coast  Guard  Marine 
Safety  Office  Juneau  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  address 
under  ADDRESSES' 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  United  States 
Coast  Guard  Marine  Safety  Office 
luneau  at  the  address  under  ADDRESSES. 
If  it  determines  that  the  opportunity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LTJG 
Andrew  Tucci,  Project  Manager,  and  LT 
Brian  McTague,  Project  Attorney, 
Seventeenth  Coast  Guard  District. 

Background  and  Purpose 

The  City  and  Borough  of  Juneau, 
Alaska  holds  a  fireworks  display  on  or 
about  the  4th  of  July  of  each  year  to 
celebrate  Independence  Day.  The 
fireworks  are  launched  from  a  barge  or 
waterfront  facility  in  Juneau  Harbor. 
There  is  a  well  established  need  for 
safety  zones  around  vessels  and 
facilities  holding  fireworks  displays. 
Such  displays  draw  large  numbers  of 
spectators  on  vessels.  Both  persons  and 
vessels  could  be  endangered  by  coming 
too  close  to  the  source  of  the  displays. 
In  addition  to  improving  safety,  this 
regulation  will  reduce  the 
administrative  burden  associated  with 
the  creation  of  temporary  safety  zones 
each  year. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulator)-  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11040:  February  26,  1979).  The  Coast 
Guard  has  determined  that  a  Regulatory 
Evaluation  is  unnecessary  because  of 
the  minimal  impact  expected.  The 
proposed  safety  zones  will  not  affect 


commerce  and  will  be  in  effect  for  only 
a  few  hours  each  year. 

Small  Entities 

Because  it  expects  the  impact  of  the 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  If.  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  your 
business  qualifies  and  in  what  way  and 
to  what  degree  this  proposal  will 
economically  effect  your  business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism 

This  proposed  rule  has  been  analyzed 
in  accordance  with  Executive  Order  No. 
12612  on  Federalism  (October  26. 1987), 
which  requires  Executive  departments 
and  agencies  to  be  guided  by  certain 
fundamental  principles  in  formulating 
and  implementing  poHcies.  These 
policies  have  been  fully  considered  in 
the  development  of  the  proposed 
regulation.  This  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  E.xclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U  S.C  1231:  SOU  SC  191, 
33  CFR  l.OS-l(g),  6.04-1,  6.04-6.  and  160.5: 
49  CFR  146. 


2.  A  new  §  165.1706  is  added  to  read 
as  follows: 

§165.1706    Gastineau  Channel,  Juneau, 
Alaska-safety  zone. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  in  Juneau  Harbor 
within  a  100  yard  radius  of  the  vessel 
or  waterfront  facility  located  at 
58°17'41"  N,  134°24'22"  \V  used  to 
conduct  fireworks  displays. 

(b)  Effective  date.  The  safety  zone 
becomes  effective  on  July  3  each  year  at 
10  p.m.  ADT.  It  terminates  at  the 
conclusion  of  the  fireworks  display  at 
approximately  2:30  a.m.  ADT  on  July  5 
each  year,  unless  sooner  terminated  by 
the  Captain  of  the  Port.  If  the  fireworks 
display  is  postponed  because  of 
inclement  weather,  the  date  and 
duration  of  the  safety  zone  will  be 
announced  in  the  Local  Notices  to 
Mariners. 

(c)  Regulation.  In  accordance  with  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Southeast  Alaska. 

Dated:  February  1. 1994. 

CD.  Powers, 

Commander.  Coast  Guard,  Captain  of  the 
Port,  Southeast  Alaska. 

|FR  Doc.  94-5284  Filed  3-7-94:  8:45  am) 

BILUNG  CODE  4910-14-M 


33  CFR  Part  165 

[CGD01-92-004] 

Safety  Zone:  Rhode  Island  Sound. 
Narragansett  Bay,  Providence  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  regulation  concerning  the 
safety  zone  required  around  LPG  vessels 
moored  at  the  LPG  facility  in  the  Port  of 
Providence.  The  amendment  would 
reduce  the  distance  a  vessel  must  moor 
from  an  LPG  vessel  at  the  LPG  facility 
in  the  Port  of  Providence,  from  400  feet 
to  200  feet.  This  action  is  necessary  to 
eliminate  unnecessary  economic 
hardship  on  the  commercial  shipping 
industry.  Reduction  of  the  required 
empty  pier  space  from  400  feet  to  200 
feet  fore  and  aft  of  LPG  vessels  will 
continue  to  provide  the  necessary  level 
of  safety  and  will  also  provide  the  space 
necessary  to  respond  effectively  to  an 
LPG  emergency. 

DATES:  Comments  must  be  received  on 
or  by  June  6.  1994. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Commanding  Officer, 
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Marine  Safety  Office.  20  Risho  Avenue, 
Euist  Providence,  Rl  02914-1215,  or  may 
be  delivered  to  the  above  address 
^w^tween  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
The  telephone  number  is  (401)  435- 
2300.  The  M.irine  Safety  Office 
maintains  the  public  docket  for  this 
rulemakjng.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  Marine  Safety 
Otfire  Provicien'  h. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTIG  Timothv  VV  Panlonis  at  (401) 
435-2300. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT)G 
Timothy  VV.  Pavilonis,  Project  Officer, 
Marine  Safetv  Office  Providence,  and 
LXDR  I  Stifb.  Protect  Counsel,  First 
Coast  Guard  District  Legal  Office. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  In  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDO 1-9 2-004)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  hy  writing  to  the  Marine  Safety 
Office  at  I  he  address  under  ADDRESSES. 
If  it  detarraines  that  the  opportunity  for 
oril  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

R-.'guIatory  History 

The  Coast  Guard  published  a  notice  of 
Proposed  Rulemaking,  CGDOl-92-004, 
on  June  4, 1Q92.  As  a  result  of  this 
NPRM.  one  comment  was  received. 
Since  then,  the  project  officer  was 
reas.'iigned  and  Marine  Safety  Office 
Providence  was  relocated.  During  this 
time  period,  the  docket  was  misplaced. 
This  Supplemental  Notice  of  Proposed 
Rulemaking  is. being  published  to 
provide  additional  opportunity  for 
public  comment.  No  information  is 
presently  available  concerning  the 


comment  previously  received.  The  rule 
is  the  same  as  it  was  initially  proposed, 
but  now  contains  a  new  comment 
period  and  a  new  address  and  phone 
number  for  Marine  Safety  Office 
F*rovidence,  and  updated  drafting 
information. 

Background  and  Purpose 

The  regulations  contained  in  33  CFR 
165.121  outline  safety  zones  required 
for  LPG  vessels  visiting  the  Port  of 
Providence  under  a  variety  of 
conditions.  The  regulations  establish 
safety  zones  around  LPG  vessels  at 
anchor,  transiting  Narragansett  Bay. 
while  moored  at  the  LPG  facility,  Port 
of  Providence,  and  around  the  shoreside 
manifold  during  LPG  transfer 
operations.  The  proposed  amendment 
only  concerns  the  safety  zone  required 
around  LPG  vessels  moored  at  the  LPG 
facilitv.  Port  of  Providence. 

33  CFR  165.121(a)(3)  establishes  a  50 
foot  safety  zone  around  a  moored  LPG 
vessel  and  also  requires  that  no  vessel 
may  moor  within  400  feet  of  an  LPG 
vessel  moored  at  the  facility.  Industry 
personnel  have  continually  e.xpressed 
dissatisfaction  with  the  400  foot 
requirement,  contending  that  it  places 
an  unnecessary  economic  burden  on  the 
industry  involved  in  and  affected  by 
LPG  evolutions. 

Coast  Guard  research  into  the  issue 
has  shown  that  prohibiting  vessels  from 
mooring  within  400  feet  from  LPG 
vessels  at  the  LPG  facility  is  exces.sive 
and  unnecessary.  The  safety  zone 
established  around  a  moored  LPG  vessel 
is  50  feet.  Since  the  LPG  vessel  is 
considered  safe  from  ignition  sources  at 
a  minimum  of  50  feet,  a  200  foot 
separation  from  other  moored  vessels 
provides  both  ignition  source  protection 
and  adequate  space  for  shoreside  and 
waterside  firefighting  or  emergency  tug 
assistance. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FT^  11040;  February  26.  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  minimal 
on  all  entities  because  the  result  of  the 
amendment  will  be  one  of  deregulation, 
making  the  present  regulations  less 
restrictive.  If  the  amendment  has  any 
effect,  it  will  be  a  positive  effect  on 
impaded  entities.  Reduction  of  the 
safety  zone  around  moored  LPG  ve-ssels 
from  400  feet  to  200  feet  will  benefit  the 


LPG  facility  economically  in  that  the 
total  pier  space  for  which  thev  must  pay 
to  meet  the  regulations  is  reduced  from 
a  total  of  800  feet  to  400  feet.  This  will 
also  benefit  the  port  of  Providence 
economically  in  that  more  pier  space 
will  be  available  for  other  ships  to  moor 
while  an  LPG  vessel  is  in  port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
mu.st  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  ow^ned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  that  this  proposal  will  not  have 
a  significant  economic  impact  on  any 
entity.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
qualifies  as  a  small  entity  and  that  this 
proposal  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  your  business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the- 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Asses.sment. 

Environment 

The  Coast  Guard  considered  the 
environmental  im.pact  of  this  propose! 
and  contiluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety  and  is  categorically 
excl'jded  from  further  environmental 
documentation.  A  Categorical  Excfurrlon 
Determination  will  be  included  in  the 
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docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  l.OS-l(g).  6.04-1,  6.04-6  and  160.5.; 
49  CFR  1  46. 

2.  Section  165.121  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 

follows: 

§  165.121     Satety  Zone:  Rhode  Island 
Sound.  Narragansett  Bay,  Providence  River. 

(a)*    *    * 

(3)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  moored  at  the  LPG 
facility.  Port  of  Providence;  a  safety 
zone  within  50  feet  around  the  vessel. 
No  vessel  shall  moor  within  200  feet 
from  the  LPG  vessel.  All  vessels 
transiting  the  area  are  to  proceed  with 
caution  to  minimize  the  effects  of  wake 
around  the  LPG  vessel. 
***** 

Dated:  Febnjar>'  22. 1994. 
H.D.  Robinson. 

Captain,  Coast  Guard,  Captain  of  the  Port. 
Providence.  RI. 
|FR  Doc.  94-5285  Filed  3-7-94;  8:45  am) 

BILUNG  CODE  4910-14-411 


33  CFR  Part  165 

[COTP  Southeast  Alaska  94-003] 
RIN2115-AA97 

Safety  Zone;  Tongass  Narrows, 
Ketchikan,  AK 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  a  permanent  safety  zone  in 
Tong.iss  Narrows,  Ketchikan,  Alaska. 
The  safety  zone  will  protect  life,  limb 
and  property  during  Independence  Day 
fireworks  displays.  The  fireworks  are 
launched  from  a  barge  at  the  northern 
most  tip  of  Pennock  Island,  creating  a 
safety  hazard.  Annual  notice  of  these 
regulations  would  be  published  in  the 
Local  Notices  to  Mariners. 
DATES:  Comments  must  be  received  on 
or  before  May  9,.  1994. 


ADDRESSES:  Comments  may  be  mailed 
or  hand  delivered  to  the  United  States 
Coast  Guard  Marine  Safety  Office,  2760 
Sherwood  Lane,  suite  2A,  Juneau,  AK 
99801.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  the  Port 
Operations  Department.  Normal  office 
hours  are  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Andrew  Tucci,  Project  Manager, 
United  States  Coast  Guard  Marine 
Safety  Office  Juneau,  (907)  463-2465. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
argum.ents.  Persons  submitting 
comments  should  include  their  names 
and  addressev^ identify  this  notice 
[COTP  SOUTHEAST  ALASKA  94-003] 
and  the  specific  section  of  the  proposal 
to  which  each  comment  applies,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  United  States  Coast  Guard  Marine 
Safety  Office  Juneau  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  address 
under  addresses' 

The  Coast  Guard  will  con.sider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  United  States 
Coast  Guard  Marine  Safety  Office 
Juneau  at  the  address  under  ADDRESSES. 
If  it  determines  that  the  opportunity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LTJG 
Andrew  Tucci.  Project  Manager,  and  LT 
Brian  McTague.  Project  Attorney, 
Seventeenth  Coast  Guard  District. 

Background  and  Purposes 

The  community  of  Ketchikan.  Alaska 
holds  a  fireworks  display  on  or  about 
the  4th  of  July  of  each  year  to  celebrate 
Independence  Day.  The  fireworks  are 
launched  from  a  vessel  at  the 


northernmost  point  of  Pennock  Island. 
There  is  a  well  established  need  for 
safety  zones  around  vessels  and 
facilities  holding  fireworks  displays. 
Such  displays  draw  large  numbers  of 
spectators  on  vessels.  Both  persons  and 
vessels  could  be  endangered  by  coming 
too  close  to  the  source  of  the  displays. 
In  addition  to  improving  safety,  this 
regulation  will  reduce  the 
administrative  burden  associated  with 
the  creation  of  temporary-  safety  zones 
each  year. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26. 1979).  The  Coast 
Guard  has  determined  that  a  Regulatory 
Evaluation  is  unnecessary  because  of 
the  minimal  impact  expected.  The 
proposed  safety  zones  will  not  affect 
commerce  and  will  be  in  effect  for  only 
a  few  hours  each  year. 

Small  Entities 

Because  it  expects  the  impact  of  the 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  If.  however, 
you  think  that  you  business  qualifies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  addresses)  explaining  why  your 
business  qualifies  and  in  what  way  and 
to  what  degree  this  proposal  will 
economically  effect  your  business. 

Collection  oflnformation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism 

This  proposed  rule  has  been  analyzed 
in  accordance  with  Executive  Order  No. 
12612  on  Federalism  (October  26,  1987). 
which  requires  Executive  departments 
and  agencies  to  be  guided  by  certain 
fundamental  principles  in  formulating 
and  implementing  policies.  These 
policies  have  been  fully  considered  in 
the  development  of  the  proposed 
regulation.  This  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
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2  B.2.C.  of  Commandant  Instruction 
M16475  IB,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMfTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority':  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1  05-1(2).  6  04-1.  6  04-6.  and  160.5; 
49  CFR  146. 

2.  A  new  §  165.1708  is  added  to  read 
as  follows: 

§  165.1708    Tongass  Narrows,  Ketchikan, 
Alaska-safety  zone. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  in  Tongass 
Narrows  within  a  100  yard  radius  of  the 
barge  located  at  55°  20'  20"  N,  131°  39' 
36"  W  used  to  conduct  fireworks 
displays. 

(b)  Effective  date.  The  safety  zone 
becomes  effective  on  July  3  each  year  at 
10  p.m.  ADT.  It  terminates  at  the 
conclusion  of  the  fireworks  display  at 
approximately  2:30  a.m.  ADT  on  July  5 
each  year,  unless  sooner  terminated  by 
the  Captain  of  the  Port.  If  the  fireworks 
display  is  postponed  because  of 
inclement  weather,  the  date  and 
duration  of  the  safety  zone  will  be 
announced  in  the  local  Notices  to 
Mariners. 

(c)  Regulation.  In  accordance  with  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Southeast  Alaska. 

Dated  Februar>'  1.  1994. 
CD.  Power, 

Commander.  Coast  Guard,  Captain  of  the 

Port.  Southeast  Alaska. 

[FR  Doc.  94-5286  Filed  3-7-94;  8:45  am] 

BILLING  CODE  49-0-1*-*! 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 
[FRL-4846-*] 

Land  Disposal  Restrictions  for  Newly 
Identified  and  Listed  Ha2ardous 
Wastes  and  Hazardous  Soil 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Clarification. 

SUMMARY:  On  September  14,  1993  EPA 
published  a  proposed  rulemaking 
entitled  "Land  Disposal  Restrictions 
(LDRs)  for  Newly  Identified  and  Listed 
Hazardous  Wastes  and  Hazardous  Soil" 
(58  FR  48092).  A  portion  of  that 
proposed  rule  addressed  RCRA 
alternative  land  disposal  restrictions 
that  would  specifically  apply  to  soils 
that  are  subject  to  regulation  under 
RCRA  subtitle  C  because  they  exhibit  a 
hazardous  characteristic,  or  contain 
listed  hazardous  wastes.  In  addition,  the 
proposal  would  have  codified  the 
"contained  in"  policy  for  contaminated 
media. 

On  November  12,  1993  EPA  extended 
the  comment  period  for  these  sf)ecific 
provisions  of  the  September  14, 1993 
proposal,  to  March  15,  1994.  EPA  has 
subsequently  decided  that  these 
regulatory  proposals  should  be 
addressed  as  part  of  the  Hazardous 
Waste  Identification  Rule  (H\VIR)  for 
contaminated  media,  rather  than  as  part 
of  the  original  LOR  rule.  This 
supplemental  document  is  intended  to 
clarify  the  Agency's  intentions  with 
regard  to  finalizing  these  specific 
provisions,  and  reiterate  EPA's  original 
request  for  data  relating  to  treatment  of 
hazardous  soils. 

DATES:  Comments  and  data  on  the  LDR 
alternative  treatment  standards  for 
hazardous  soils  and  the  codification  of 
the  contained-in  policy,  as  described  in 
the  September  14,  1993  proposed  rule, 
will  be  most  useful  to  the  Agency  if 
submitted  on  or  before  March  15,  1994. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their  written 
comments  to  the  EPA  Docket  (mail  code 
5305),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460.  Place  the  Docket  Nir.  ber  F- 
92-CS2P-FFFF  on  your  comments.  The 
RCRA  Docket  is  located  in  room  2616  at 
the  above  address,  and  is  open  from  9 
am  to  4  pm  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  260- 
9327.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory 


document  at  no  cost.  Additional  copies 
cost  S.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  ft-ee)  or 
412-9810  locally.  For  information  on 
this  supplemental  notice,  contact 
Carolyn  Loomis  in  the  Corrective  Action 
Programs  Branch,  Office  of  Solid  Waste 
(mail  code  5303W),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (703)  308-8626. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Hazardous  Waste  Identification 
Rule  for  Contaminated  Media 

The  Hazardous  Waste  Identification 
Rule  for  Contaminated  Media,  which  is 
being  developed  by  EPA  in  concert  with 
the  States  and  with  affected 
stakeholders,  is  intended  to  create  a 
comprehensive  regulatory  framework 
within  RCRA  subtitle  C  that  will  apply 
to  the  management  of  contaminated 
media  that  are  managed  as  part  of 
remediation  activities.  This  HWIR  rule 
is  intended  to  replace  the  existing 
regulatory  system  under  RCRA.  which 
heretofore  has  regulated  the 
management  of  hazardous  contaminated 
media  in  much  the  same  way  that  "as 
generated"  hazardous  wastes  are 
regulated. 

Through  the  public  dialogue  proce.ss, 
a  conceptual  framework  has  been 
developed  for  this  rule.  As  currently 
envisioned,  a  major  component  of  the 
HWIR  rule  would  involve  the 
establishment  of  treatment  standards  for 
soils  (and  possibly  other  media)  that 
would  be  subject  to  HWIR  requirements. 
This  would  include  soils  that  are  highly 
contaminated  (i.e.,  contaminated  at 
levels  above  a  specified  "bright  line" 
threshold  level),  while  contaminated 
soils  that  are  less  highly  contaminated 
would  be  subject  to  more  fiexible,  site- 
specific  management  requirements 
established  by  the  overseeing  regulatory 
agency. 

EPA  currently  intends  to  use  the 
HWIR  rulemaking  as  the  vehicle  for 
establishing  treatment  standards  for 
hazardous  soils.  Thus,  those  provisions 
of  the  September  14,  1993  proposal 
addressing  treatment  standards  for 
contaminated  soil  will  not  be 
promulgated  with  the  remaining 
portions  of  the  LDR  rules  proposed  in 
September,  1993.  Although  the  HWIR 
rule  for  contaminated  media  is  being 
developed  on  a  less  accelerated 
schedule  than  the  LDR  rules,  EPA 
believes  that  it  is  appropriate  to  address 
the  issue  of  setting  treatment  standards 
for  soils  that  are  contaminated  above  the 
"bright  line"  within  the  broader 
framework  of  the  HWIR  rule,  since  such 
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treatment  requirements  are  expected  to 
be  an  integral  part  of  that  rule. 
Addressing  these  requirements  within 
the  mviR  rule  will  thus  allow  EPA,  the 
States  and  others  participating  in  the 
process  to  carefully  examine  the  various 
options  for  setting  soil  treatment 
standards  with  the  context  of  that 
broader  regulatory  framework.  EPA 
notes  that  the  deadline  for  final 
rulemaking  imposed  on  some  elements 
of  the  September  14,  1993  proposal  by 
the  proposed  consent  decree  in  EDF\. 
Srowner  (D.D.C.,  C.A.  No.  89-0598) 
does  not  apply  to  the  soil  treatment 
standards. 

It  should  be  understood  that  by 
deferring  these  pro%'isions  of  the  LDR 
proposal  to  the  HWIR  rulemaking  effort, 
hazardous  soils  will  continue  to  be 
subject  to  the  LDR  standards  that  apply 
to  the  hazardous  wastes  with  which  the 
soils  are  contaminated.  When  the  LDR 
rules  that  were  proposed  in  September, 
1993  are  finalized.  the.LDR  treatment 
standards  that  apply  to  the  wastes 
addressed  in  that  rule  will  also  apply  to 
soils  that  contain  those  wastes,  as  has 
been  the  case  in  previous  LDR 
rulemakings.  It  should  also  be  noted, 
however,  that  existing  provisions  for 
LDR  treatability  variances  will  remain 
in  effect,  and  that  EPA  has  determined 
that  treatability  variances  from  waste- 
specific  LDR  standards  are  generally 
appropriate  for  contaminated  soil  and 
debris  (see  55  FR  8759-8760.  March  8. 
1990;  40  CFR  260.44(h)). 

II.  Request  for  Data 

In  the  preamble  to  the  LDR  proposal, 
the  Agency  solicited  comment  on  the 
soil  treatment  data  which  were  used  by 
the  Agency  as  the  basis  for  that 
proposal.  In  adddition.  new  data  on  soil 
treatment  were  solicited,  particularly 
data  pertaining  to  treatment  levels  that 
have  been  achieved  or  that  could  be 
achieved  by  application  of  various 
technologies  to  different  matrices  of  soil 
types  and  contaminants.  EPA  recognizes 
the  importance  of  collecting  as  much  of 
this  tN-pe  of  data  as  possible;  such 
additional  data  may  be  very  valuable  in 
evaluating  various  approaches  for 
establishing  soil  treatment  standards 
under  the  HWIR  rule.  EPA  therefore 
reiterates  its  request  for  such  additional 
soil  treatment  data.  The  data  should  be 
provided  to  the  Agency  at  the  address 
provided  at  the  beginning  of  this  notice; 
the  Agency  will  be  able  to  make  best  use 
of  data  that  are  submitted  by  March  15, 
1994.  EPA  notes  that  the  public  will 
have  another  full  opportunity  to 
comment  on  proposed  treatment 
standards  for  contaminated  soils  when 
EPA  publishes  the  HWIR  proposal. 


III.  Codification  of  the  Contained-In 
Policy 

In  the  September  14. 1993  proposal, 
EPA  also  proposed  to  codify  its 
longstanding  "contained-in"  policy. 
This  policy  addresses  the  RCRA 
regulatory  status  of  media — including 
soils — that  are  contaminated  with  (i.e.. 
that  "contain")  listed  hazardous  wastes. 
EPA  believes  that  the  contained-in 
concept  is  one  of  the  key  issues  that 
must  be  addressed  in  the  development 
of  a  comprehensive  regulatory 
framework  for  management  of 
contaminated  media.  Thus,  the  Agency 
has  decided  to  also  defer  this  provision 
of  the  proposal  to  the  HWIR  rulemaking. 
Comments  on  the  proposed  codification 
of  the  contained-in  policy  are  solicited, 
however,  and  will  be  considered  as  part 
of  the  HWIR  rulemaking  process. 
Comments  provided  by  March  15.  1994 
will  he  most  useful  to  the  Agency  in 
evaluating  how  the  contained-in 
concept  may  be  addressed  in  the  context 
of  the  HWIR  rulemaking. 

Authority:  42  U.S  C.  6905.  6912(a).  6921, 
6924. 

Dated:  March  1.1994. 
Elliott  P.  Laws. 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 
jFR  Doc.  94-5147  Filed  3-7-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  93-94;  Notice  2] 

RIN2127-nAE47 

Federal  Motor  Vehicle  Safety 
Standards;  Antilock  Brake  Systems  for 
Light  Vehicles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  to  extend  comment 
period. 

SUMMARY:  In  response  to  a  petition 
submitted  by  Advocates  for  Highway 
and  Auto  Safety,  this  notice  extends  the 
comment  period  for  an  advance  notice 
of  proposed  rulemaking  (ANPRM)  that 
seeks  comments  about  the  need  to 
require  antilock  brake  systems  on 
passenger  cars  and  other  light  vehicles. 
NHTSA  believes  that  commenters  need 
more  time  to  formulate  their  responses 
given  the  complexity  of  the  issues  and 
the  agency's  delay  in  docketing  the 


Preliminary  Economic  Assessment 
(PEA).  Accordingly,  the  agency  has 
decided  to  extend  the  comment  period 
from  March  7. 1994  to  April  6.  1994. 
DATES:  Comments  on  the  advance  notice 
of  proposed  rulemaking.  Docket  93-94. 
Notice  1.  must  be  received  on  or  before 
April  6. 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  93-94,  Notice  1  and  be 
submitted  to:  Docket  Section.  NHTSA. 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Docket  hours  are  9:30  to  4 
p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Soodoo.  Office  of 
Rulemaking,  NHTSA.  400  Seventh 
Street  SW..  Washington.  DC  20590 
(202-366-5892). 
SUPPLEMENTARY  INFORMATION:  On 
January  4, 1994,  NHTSA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  (59  FR 
281).  The  notice  requested  comments 
regarding  the  braking  performance  of 
passenger  cars  and  other  light  vehicles 
and  the  need  to  require  antilock  brake 
systems  (ABS)  on  these  vehicles.  The 
ANPRM  posed  questions  about  the 
desirability  of  a  requirement  that  light 
vehicles  be  equipped  with  ABS. 
including  questions  about  such  a 
requirement's  anticipated  safety 
benefits,  potential  regulatory 
approaches  and  anticipated 
performance  requirements  and  test 
procedures,  the  requirement's 
applicability,  its  schedule  for 
implementation,  and  the  anticipated 
costs.  The  notice  specified  that 
comments  had  to  be  submitted  on  or 
before  March  7, 1994. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  petitioned  the 
agency  to  extend  the  comment  period  an 
additional  30  days.  Advocates  stated 
that  they  needed  additional  time  to 
respond  to  the  rulemaking  in  a  timely 
manner  since  the  preliminary  economic 
assessment  (PEA)  had  yet  to  be 
submitted  to  the  public  docket  when  it 
contacted  the  agency  in  late  Januarv. 

After  reviewing  the  petition.  NHTSA 
agrees  with  the  petitioner  that  extending 
the  comment  closing  date  is  desirable, 
given  that  a  variety  of  complex  issues 
are  raised  in  the  notice  addressing 
whether  the  agency  should  propose  to 
require  that  light  vehicles  be  equipped 
with  antilock  brake  systems.  In 
addition,  the  agency  believes  that  the 
petitioner  and  other  commenters  need 
more  time  to  review  the  PEA  since 
many  questions  in  the  ANPRM  address 
the  costs  and  benefits  of  this 
rulemaking.  An  extension  of  the 
comment  period  will  allow  the 
petitioner  and  other  commenters  more 
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time  to  better  address  the  issues  raised 
in  the  .WPRM. 

Based  on  the  above  considerations, 
the  agency  concludes  that  there  is  good 
cause  to  extend  the  comment  period  an 


additional  30  days  and  that  this 
decision  is  consistent  with  the  public 
interest.  Accordingly,  the  agency  has 
decided  to  extend  the  comment  period 
until  April  6, 1993. 


Issued  on:  March  2,  1994. 
Barry  Felrice, 

Associate  Administrator  for  Hulemaking. 
[FR  Doc  9-4-5189  Filed  3-7-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put*c.  Notices  of  heanngs  and  investigations, 
comm-ttee  meetings,  agency  decisions  and 
rulings,  delegatwr^  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  o!  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tusayan  Land  Exchange,  Kaibab 
National  Forest,  Coconino  County,  AZ 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY;  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  land 
exchange  in  the  Kaibab  National  Forest. 
The  EIS  will  e.xaniine  the  environmental 
impacts  of  implementing  the  proposed 
action  and  alternatives,  including  no- 
action. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
wTiting  by  May  30.  1994. 
ADDRESSES:  Send  v\Titten  comments  to 
Tusayan  Excharige,  Kaibab  National 
Forest.  800  South  Sixth  Street. 
Williams,  Arizona  86046. 
RESPONSIBLE  OFFiaAL:  Forrest  Carpenter, 
Deputy  Regional  Forester  for  Resources, 
Southwestern  Region,  517  Gold  Avenue 
SW,  Albuquerque,  New  Mexico  87102, 
is  the  Responsible  Official. 
FOR  FURTHER  INFORMATION  CONTACT: 


Questions  about  the  EIS  should  be 
directed  to  Dermis  Lund,  Forest  Lands 
Staff  Officer,  (602)  635-2681, 
SUPPLEMENTARY  INFORMATION:  The 
nature  and  scope  of  the  decision  to  be 
made  is  to  determine  whether  or  not  to 
exchange  certain  selected  Federal  lands 
in  the  Tusayan  Ranger  EH  strict,  Kaibab 
National  Forest,  for  certain  offered 
private  parcels  within  the  Tusayan 
Ranger  District.  Kaibab  National  Forest. 

Some  of  the  selected  Federal  lands 
considered  for  exchange  are  not 
designated  in  the  Kaibab  Forest  Flan  as 
base-for-exchange  (lands  available  for 
private  ownership  through  exchange). 
The  proposed  action  would  require  the 
designation  of  additional  base-for- 
exchange  lands  which  will  require  an 
amendment  to  the  Kaibab  Forest  Plan. 

The  proposed  action  involves  the 
following  lands: 


Approximate  location 

Acres 

Ottered    Private    Lands    within 
the  Kaibab  National  Forest: 
T28N,  R3E.  Section  15 

150.00 

T28N.  R4E,  Sections  5  and  8 

T28N,  R6E,  Section  23 

T29N,    R6E,    Sections   5.   6 
and  8  

120.00 
160.00 

279  15 

T30N,  R3E,  Sections  28.  29. 
33  and  34  

173.54 

T29N,  R3E,  Sections  3  and  4 
T30N,  R5E,  Sections  29  and 

30  

T30N,  R2E.  Sections  14  and 

23  

21.12 
146.31 

160  00 

Total       Offered       Private 

Lartds 

Selected  Federal  Lands  within 
the  Kaibati  National  Forest: 
T29N,  R2E,  Sections  i  and  2 

1.210.10 
720  00 

Approximate  location 

Acres 

T30N,  R2E,  Sections  25,  35 
and  36  

640  00 

T29N,  R3E,  Section  32 

40.00 

Total     Selected     Federal 
Lands  

1.400.00 

The  Forest  Service  and  the  exchange 
proponent  have  jointly  described  a 
parcel  of  Federal  land  comprising 
approximately  1.360  acres  (selected 
Federal  lands  in  T29N.  R2E  and  T30N. 
R2E)  from  which  a  final,  smaller  sized 
parcel  of  land  of  approximately  640 
acres  will  be  selected  as  exchange 
property.  The  precise  acreage  will  be 
determined  by  appraisal. 

The  EIS  will  consider  a  range  of 
alternatives,  including  the  proposed 
action  and  no-action  alternative.  Other 
alternatives  could  include  various 
combinations  of  offered  private  lands 
and  selected  Federal  lands. 

Public  participation,  or  scoping  (40 
CFR  1501.7).  will  be  important 
throughout  the  analysis.  The  Forest 
Service,  as  lead  agency,  will  be  seeking 
information,  comments  and  assistance 
from  Federal,  State  and  local  agencies, 
as  well  as  other  individuals  and 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  land 
exchange.  The  Forest  Service  will  notify 
interested  publics  of  opportunities  to 
participate  through  meetings,  personal 
contacts  and  written  comment.  The 
scoping  process  will  include 
preparation  of  an  informational  mailing, 
solicitation  of  written  comments  and 
public  scoping  meetings,  according  to 
the  followmg  schedule: 


Date 

Time 

Location 

Saturday  March  19  

10  am-2  pm  

2  pm-6  pm  

Havasupai  School,  Supai.  Arizona. 

/^eOnesoay  March  23  

Cameron  Chapter  House,  Cameron,  Anzona. 

Thursday  March  24  

10  am-Noon 

Hopi  Civic  Center,  Second  Mesa,  A.nzona. 

Tuesday  March  29  

4  pm-8  pm  

Hualapai  School,  Peach  Spnnqs,  Anzona. 

Monday  March  28  

2  pm-6  pm  

Tuba  City  Chapter  House,  Tuba  City,  Anzona. 

Tuesday,  April  19  

Noon-6  pm 

Noon-8  pm 

Noon-8  pm 

Noon-8  pm 

Uttie  Amenca.  25 1 5  East  Butier,  Flagstaff,  Anzona. 

Wednesday,  April  20 

Tuesday  Aon!  26  

Moqui  Lodge,  Highway  64.'180.  Tusayan,  Anzona. 

Holiday  Inn  Express.  831  W  Bill  Williams  Avenue.,  Williams,  Anzona. 

Wednesday  April  27 

Embassy  Suites  Hotel,  1515  North  44th  Street.  Phoenix.  Arizona. 

Input  received  at  the  public  scoping 
meeting  and  from  the  informational 
maihng  will  be  used  in  preparation  of 
the  draft  and  final  EIS  to: 

1.  Identify'  potential  environmental 
issues,  including  significant  issues  to  be 
analyzed  in  depth  in  the  EIS; 


2.  Idenlif)'  alternatives  to  the 
proposed  action  that  will  address  the 
significant  environmental  issues; 

3.  Identif)'  environmental  effects  of 
the  proposed  action  and  alternatives 
that  will  require  analysis  in  the  EIS, 
and; 


4.  Determine  potential  cooperating 
agencies  and  task  assignments. 

PreUminary  issues  which  have  been 
identified  include  the  socioeconomic 
impacts  of  the  proposed  exchange  on 
surrounding  communities,  as  well  as  at 
the  county  and  State  levels,  the 
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availability  of  water  for  development  of 
the  selected  Federal  lands  and  the 
impact  of  any  proposed  development  on 
existing  water  users,  impacts  on  the 
management  of  and  visitation  to  Grand 
Canyon  National  Park,  impacts  to 
National  Forest  resources  and 
management  including  fire,  recreation, 
cultural,  wildlifo  and  threatened  and 
endarger-id  «pecies. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (D'A)  and  be  available  for 
public  reviflw  by  February  1995.  At  that 
time,  EPA  will  pubb.sh  a  notice  of 
availabiliry  ■^:  th«  t\rah  EIS  in  the 
Federal  Register.  Tbe  comment  period 
on  lb"  draft  rJlS  will  be  45  days  from  the 
date  the  FP.A  publishi^  the  no'ice  of 
availability  in  the  Federal  Rt^ister. 

The  final  EIS  is  expected  to  be 
completed  by  October  1995  In  the  final 
EIS,  the  Forest  Service  will  respond  to 
comments  and  responses  received 
during  the  cominent  period  on  the  draft 
EIS.  The  Responsible  Official  will 
decide  which,  if  any.  of  the  alternative 
will  be  implemented  The  Responsible 
Official  will  document  the  decision  and 
reasons  for  the  decision  in  the  Kecord  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  in 
36  CFR  part  215. 

The  Forei-t  Sirrvico  believ»^s.  at  this 
early  stage,  it  is  impcrt-mt  to  give 
reviewers  notjre  of  several  court  rulings 
related  to  puhiic  participation  in  the 
environmental  review  procsss.  First, 
reviewers  of  draft  euvironmH.nt.i'  impact 
statements  must  structure  their 
participation  in  the  envlronrrental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerta  an  agency  to  the 
.•v\iewer's  position  and  contentions. 
Vermont  Yankee  Nudecr  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1973).  Also. 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  ^nal 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  Cjty 
ofAr.gnon  v.  Hcdei  803  F.2d  1016. 
1022  hi\h  Cor.  1986)  and  Wiscon'^in 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  paricipato  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  cbjcc"tipns  are  made 
available  to  the  Forest  Service  at  a  lime 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 


impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated  March  2.  1994. 
Williain  M.  Lanaan, 

Fortfst  Supervisor.  Kaibab  Sational  Forest 
[FR  Doc  94-5236  Filed  3-7-94;  8:45  am] 
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COMMISStON  ON  CIVIL  RIGHTS 

AgerxJa  and  Notice  of  Public  Meeting 
ot  the  North  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  North 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  12  p.m. 
and  adjourn  at  5  p.m.  on  Wednesday, 
March  23, 1994.  at  the  Charlotte- 
Mecklenburg  government  Center,  room 
270-271,  600  E.  4th  Street  in  Charlotte, 
North  Carolina  28202.  The  purpose  of 
this  meeting  is:  (1)  To  discuss  the  status 
of  the  Commission  and  SACs;  (2)  to  hear 
reports  on  civil  rights  progress  and/or 
problems  in  the  State;  (3)  to  discuss  the 
current  project  on  racial  tensions  in 
North  Carolina;  and,  (4)  to  discuss  racial 
tensions  in  the  Ciarlotte  community 
with  representatives  and  leaders. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  tha  Committee,  should  contact 
Committee  Chairperson  Asa  Spaulding, 
Jr.  at  919-380-0071  or  Bobby  D.  Doctor, 
Director  of  the  Southern  R^-c;ional 
Office,  404-730-2476  (TDU  404-730- 
2481).  H&aring-impaired  po.-sons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  25, 
1994. 
Carol-Lee  Hurley, 

Chief,  Regioryal Programs  Coordination  Unit 
[FR  Doc  94-5191  FiJed  3-7-94.  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Washington  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Washington  .Advisory  Committee  to  the 
Commission  will  convene  at  1  p  m.  and 
adjourn  at  3  p.m.  on  Wednes^iay,  March 
30,  19S4  at  the  Red  Lion  Inn  Seatac. 
18740  Pacific  Highway  South,  Seattle. 
Washington  98118.  The  purpose  of  the 
meeting  is  to  review  current  civil  rights 
developments  in  the  State,  and  plan 
future  project  activities. 

Persons  desiring  additional 
Information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Bill  Wassmuth 
or  Philip  Montez,  Director  of  the 
Western  Regional  Office.  213-894-3437 
(TDD  213-«94-05n8).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  raits 
and  regulations  of  the  Commis.sicn. 

Dated  at  Washington,  DC,  February  25. 
1994. 

Can>i-Le«  Hurley, 

Chief.  RegioTioi  Prognms  Coordination  Unit. 
!FR  [Xtc.  94-5192  Filed  3-7-94;  8:45  am) 
B«..J«G  ccc«  tjaj-w-p 


DEPARTMENT  OF  COMMERCE 

Fore>9fvTr3de  Zones  Beard 
[Docket  6-94] 

Foreigr>-Trod6  Zone  114;  Pecria,  IL 
Appllcsttcn  fcr  SuDrone  Status; 
Revere  Wars  Corporation  Pfant 
(Stainresi-'Al.jmnjrp  Cockware) 
Clinton,  IL 

An  sppbcation  has  been  submitted  to 
the  Foroign-Trade  Zones  Board  (the 
Board)  by  the  Economic  Development 
Council  for  the  Peoria  Area,  grantee  of 
FTZ  114,  Peoria,  Ilhnois.  requesting 
special- purpose  subzcne  status  for  the 
stainless  steel  and  aluminum  household 
cookware  manufacturing  plant  of  the 
Revere  Ware  Corporation  (Revere), 
located  in  Clinton,  Illinois.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  forma- Jy  filed 
on  February  15.  1994. 
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The  Revere  plant  (800,000  sq.ft./48 
acres/430  employees)  is  located  at  1000 
South  Sherman  Street  in  Clinton  (Dewitt 
County),  Illinois,  some  55  miles 
southeast  of  Peoria.  The  facility  is  used 
to  produce  household  cookware  and 
bakeware  (e.g..  pots,  pans,  bowls).  The 
production  process  involves  cutting, 
shaping  and  coating  raw  stainless  steel 
and  aluminum  with  copper  or  non-stick 
compounds,  polishing,  and  handle 
attachment.  Material  inputs  purchased 
from  abroad  include  stainless  steel  coils 
and  circles  and  aluminum  coils  (duty 
rate  range;  3.0%— 10.1%).  which 
represent  some  25-50  percent  of  the 
finished  products'  material  value. 

Zone  procedures  would  exempt 
Revere  from  Customs  duty  payments  on 
the  foreign  materials  used  in  export 
production.  On  its  domestic  sales, 
Revere  would  be  able  to  choose  the  duty 
rates  that  apply  to  finished  cookware 
(3.4%)  for  the  foreign  materials  noted 
above.  The  application  indicates  that 
the  savings  from  zone  procedures  would 
help  the  company  improve  the 
international  competitiveness  of  the 
Illinois  plant. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  9,  1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  23.  1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  insp>€ction  at  each  of  the 
following  locations: 

Office  of  the  Port  Director.  U.S.  Customs 
Service.  Greater  Peoria  Airport,  1900 
S.  Maxwell  Road,  Peoria.  IL  61607. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  &  Constitution  Avenue, 
mV.,  Washington,  DC  20230. 

Dated:  Febrjary  15,  1994. 
John  I.  Da  Ponte.  Jr., 
Executive  Secretary. 

|FR  Doc  94-5185  Filed  J-7-94;  8:45  am) 
BIUJNQ  CODE:  3S10-OS-P 


[Docket  7-94] 

Foreign-Trade  Subzone  59A;  Lincoln, 
NE;  Request  for  Expanded 
Manirfacturing  Authority;  Kawasaki 
Motors  Manufacturing  Corporation, 
U.S.A.,  Plant  (Industrial  Robots) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Kawasaki  Motors 
Manufacturing  Corporation.  U.S.A. 
(KMM).  operator  of  FTZ  Subzone  59A. 
KMM  plant,  Lincoln,  Nebraska, 
requesting  authority  to  manufacture 
industrial  robots  under  zone 
procedures.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  February 
24,  1994. 

Subzone  59A  was  approved  by  the 
FTZ  Board  in  1980  with  activity  granted 
for  the  manufacture  of  motorcycles,  jet 
skis,  and  four  wheel  all  terrain  vehicles 
(Board  Order  163.  45  FR  58637.  9-4- 
80).  An  application  for  expansion  of  the 
subzone  is  currently  pending  (Doc.  56- 
93.  58  FR  63335, 12-1-93)  and  an 
application  for  authority  to  manufacture 
utility  work  trucks  (Doc.  4-94,  59  FR 
2592.  1-18-94). 

KMM  is  now  requesting  subzone 
authority  to  manufacture  certain 
automated. industrial  robots  (6  axis)  for 
the  U.S.  market  and  export.  Foreign- 
sourced  components  and  subassemblies 
comprise  approximately  80  percent  oP 
the  finished  robots'  material  value  and 
include:  Plastic  parts,  rubber  belts, 
fasteners,  metal  fittings,  air  pumps/ 
compressors,  data  processing 
equipment,  optical  readers,  valves  and 
switches,  electric  motors  and 
transformers,  transmissions/gear  boxes, 
controllers,  diodes,  transistors, 
semiconductors,  liquid  crystal  devices, 
lasers,  and  measuring  instruments  (duty 
rate  range:  Free — 20%).  The  application 
indicates  that  all  steel  mill  products  will 
be  sourced  domestically. 

Zone  procedures  would  exempt  KMM 
fi^m  Customs  duty  pajTnents  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  the  finished 
industrial  robots  (HTSUS# 
8479.89.9049.  duty  rate  3.7%)  for  the 
foreign  components  noted  above.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  KMM's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  9,  1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  23. 1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  v^ill  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  11133  "O"  Street.  Omaha. 

Nebraska  68137. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716. 

14th  Street  &  Constitution  Avenue, 

N\V.,  Washington,  DC  20230. 

Dated:  February  24.  1994. 
Dennis  PuccinelU, 
Acting  Executiw  Secretary. 
[FR  Doc.  94-5186  Filed  3-7-94;  8:45  am) 
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[Order  No.  685] 

Expansion  of  Foreign-Trade  Zone  138 
Franklin  County,  OH 

Pursuant  to  its  authority  under  the 
Foreign-Trade  2Lones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Rickenbacker  Port  Authority,  grantee  of 
Foreign-Trade  2Lone  No.  138  (Columbus, 
Ohio  area),  for  authority  to  expand  its 
existing  general-purpose  zone  at  the 
Rickenbacker  international  Airport, 
Franklin  County,  Ohio,  adjacent  to  the 
Columbus  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  June  24,  1993,  (Docket  27-93, 
58  FR  35427.  7/1/93); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now»  Therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  §400  28. 
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Signed  at  Washington,  DC,  this  23rd  day  of 
Febraary  1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Comirerce  for 
Import  Administration.  Chairman,  Committee 
of  Alternates,  Fcreign-Tmde  Zones  Board. 
[FR  Doc-  94-5303  Filed  3-7-94;  8:45  am) 

BILUMG  CCOC  )9l»-03^ 


InternatJonal  Trade  Administration 
[A-670-azr] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination; 
Certain  Cased  Pencils  from  the 
People's  Republic  of  China 

AGEMCY:  Import  Administration, 
International  Trade  Administration, 
Df'partraent  of  Commerre 
EFFECTIVE  DATE:  Martih  8,  1994. 
FOR  FURTHER  tNFORMATK)N  COWTACT: 
Elizabeth  Graham  or  C\Tithla 
Thirumalai,  Office  of  Countervailing 
Investigations,  U.S.  Department  of 
Commerce,  room  B099.  14th  Street  and 
Constitution  Avenue,  N\W.,  Washington, 
DC  20230.  telephone:  (202)  482-4105  or 
482—4087.  respectively. 

Postponement 

We  have  determined  this 
investigation  to  be  extraordinarily 
complicated  due  to  the  large  number  of 
producers  and  resellers.  We  have  also 
determined  that  respondent  parties  to 
the  proceeding  are  cooperating  in  this 
investigation.  Accordingly,  pursuant  to 
section  733(c)(l  )(B)  of  the  Tariff  Act  of 
1930,  as  amended,  ("the  Act")  and  19 
CFR  353.15fb),  we  are  postponing  the 
date  of  the  preliminary  determination 
until  no  later  than  June  8,  1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15!d). 

Dated;  Februar>'  23,  1994. 
)L>s«ph  Spetrini, 

Aisibtnnt  Sf<r€tary  for  Import 
Administration. 

[FR  Dc>c.  94-5304  Filed  3-7-9-4;  8  45  em) 
eiLUNa  CCOC  j:io-o&-^ 

[A-583-8221 

F.-elininary  Determination  of  Sasos  at 
Less  Th^n  Pa:r  Va!  je  and 
F  csrpontTr.ePi  of  Final  Determination; 
Class  150  SLiinloss  Steel  Threaded 
Pipe  Fittings  From  Taiwan 

AGENCY:  In  port  Administration, 
International  Trade  Administration, 
Dt'parlirer.t  of  Commerce. 
EFFECTIVE  DATE:  Mart:h  5,  1994. 
FOR  FURTHER  (NFORUATON  CONTACT: 
.Michelle  A.  Fredencic  or  David  ). 


Goldberger.  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-0186  or  482-4138,  respectively. 

Preliminary  Determination 

We  prehminarily  determine  that  Class 
150  stainless  steel  threaded  pipe  fittings 
(SST  pipe  fittings)  from  Taiwran  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  vaJue,  as 
provided  Ln  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  In  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  August  23, 1993  (58  FR 
45482,  August  30,  1993),  the  following 
events  have  occurred:  On  September  16, 
1993,  the  U.S.  International  Trade 
Commission  (ITC)  issued  an  affirmative 
preliminary  injury  determination  in  this 
case. 

In  September  and  October  1993,  the 
Department  of  Commerce  (the 
Department)  presented  an  antidumping 
duty  questionnaire  to  Enlin  Steel 
Corporation  (Enlin),  Ta  Chen  Stainless 
Pipe  Co.,  Ltd.  (Ta  Chen),  and  Yih  Tal 
Industries  Co.,  Ltd.  (Yih  Tai), 
respectively.  Enlin,  Ta  Chen,  and  Yih 
Tai  accounted  for  at  least  60  percent  of 
the  exports  of  the  subject  merchandise 
to  the  United  States  during  the  period 
of  investigation  (POI).  In  response  to 
submissions  regarding  the  reporting  of 
certain  product  characteristics,  the 
Department  issued  a  revised  appendix  V 
of  the  antidumping  duty  questionnaire 
to  the  respondents  in  November  1993. 

Enlin,  Ta  Chen,  and  Yih  Tai 
submitted  sales  questionnaire  responses 
in  October  and  November  1993.  The 
Department  issued  supplemental  sales 
questionnaires  in  December  1993;  the 
responses  to  tiiese  supplemental 
questionnaires  were  received  in  January 
1994. 

On  Decembfir  2,  1993,  petitioners  in 
this  investigation.  Capital 
Manufacturing  Company  and  Alloy 
Stainless  Products  Co.,  Inc.  (petitioners), 
requested  that  the  Department  postpone 
the  preliminary  determination  in 
accordance  wnth  section  733(c)(1)  of  the 
Act.  We  granted  this  request  and 
postponed  the  date  of  the  preliminary 
determination  until  not  later  than  March 
1,  1994,  in  accordance  with  19  CFR 
353.15(c)  (58  FR  65577.  December  15, 
1993). 

On  December  16, 1993,  In  accordance 
with  19  CFR  353.31(c)(l)(i),  petitioners 
filed  a  timely  allegation  of  sales  below 


the  cost  of  production  (COP).  At  the 
Department's  request,  f)etitioners  filed  a 
supplement  to  tJieir  COP  allegation  on 
J;inuary  12, 1994.  During  December 
1993,  and  January  1994,  we  received 
comments  from  Enlin  and  Yih  Tai 
objecting  to  the  information  contained 
in  the  petitioners'  allegation. 

On  February  7,  1994,  the  Department 
issued  a  cost  of  production/ constructed 
value  (Section  D)  questionnaire  to  Enlin, 
Ta  Chen,  and  Yih  Tai,  as  the 
Department  had  reasonable  grounds  to 
believe  or  suspect  that  all  three 
companies  had  sold  SST  pipe  fittings  In 
the  home  market  or  third-country  at 
prices  which  were  below  their 
respective  costs  of  production.  On 
February  18.  1994,  Yih  Tai  requested 
that  the  Department  reconsider  Its 
decision  to  Initiate  a  sales-below-cost 
investigation  of  Yih  Tai's  Canadian 
sales. 

Because  the  Section  D  responses  are 
not  due  until  after  the  preliminary 
determination,  we  vtrilf  address  the  issue 
of  whether  respondents  were  selling 
subject  merchandise  in  the  home  market 
or  third-country  at  below  cost  prices  in 
our  final  determination. 

Standing 

On  January  3,  1994,  in  accordance 
with  19  CFR  353.31(c)(2),  Yih  Tai  filed 
a  timely  allegation  that  petitioners  lack 
standing  in  this  investigation.  Under 
section  732(b)(1)  of  the  Act,  in  order  to 
have  standing  to  file  an  antidumping 
petition,  a  petitioner  must  be  an 
"interested  party."  Section  771(9)(C)  of 
the  Act  defines  the  term  "interested 
party."  in  relevant  part,  as  "a 
manufacturer,  producer,  or  wholesaler 
in  tho  United  States  of  the  like 
product.'  "  Yih  Tai  has  alleged  that, 
based  on  the  fact  that  petitioners  only 
'-'finish"  SST  pipe  fittings  which  are 
made  from  castings,  the  petitioners' 
activities  are  insufficient  to  qualify  them 
as  interested  parties.  However, 
petitioners  have  far  more  extensive 
production  activities  vvath  respect  to 
SST  pipe  fittirigs  made  throu^  methods 
of  manufacture  other  than  casting. 
Given  the  Department's  previous 
decision  that  all  SST  pipe  fittings, 
whether  finished  or  unfinished,  and 
regardless  of  method  of  manufacture, 
constitute  one  category'  of  such  or 
similar  merchandise,  the  Department 
concludes  that  petitioners  qualif)'  as 
interested  parties  (see  September  29, 
1993,  Memorandum  from  David  Binder 
to  Richard  W.  Moreland).  Therefore, 
petitioners  have  standing  under  section 
732(b)(1)  of  the  Act.  We  note  that  the 
rrC  has  found  that  the  value  that 
petitioners  add  to  castings  is  sufficient 
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to  qua!i^y  them  as  producers  of  the  like 
product. 

Postponement  of  Final  Detennincxtion 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  Yih  Tai  and  Enlin  requested  on 
February  10  and  February  18,  1994, 
n^spectively,  that,  in  the  event  of  an 
affirmative  preliminary  determinatioa 
in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  pubUcation  of  the 
affirmative  preliminary'  determination. 
Pursuant  to  19  CFR  353.20(b),  If 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the 
merchandise  under  investigation 
request  an  extension  in  the  event  of  an 
affirmative  preliminary  determination, 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request.  Based  on  U.S.  Import  statistics, 
Yih  Tai  and  Enlin  both  account  for  a 
significant  portion  of  the  POI  exports  of 
the  subject  merchandise. 

Therefore,  we  are  postponing  the  fiaaJ 
determination  for  this  investigation 
until  the  135th  day  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  Class  150  SST  pipe 
fittings,  defined  as  cast  or  forged 
stainless  steel  products  used  to  connect 
pipe  sections  with  an  abihry  to 
withstand  normal  pressure  ser\ice  (150 
pounds  pet  square  inch  (psi)  at  350 
degrees  Fahrenheit  and  300  psl  at  -20 
to  150  degrees  Fahrenheit)  as  well  as 
resistance  to  corrosion  or  extreme 
temperatures,  or  prevention  of  metallic 
contamination  to  materials  In  the 
system.  Included  in  the  scope  of  this 
Investigation  are  both  finished  and 
unfinished  Class  150  SST  pipe  fittings 
of  any  size.  Unfinished  Qass  150  SST 
pipe  fittings  are  defined  as  those 
products  that  have  been  advanced  after 
casting  or  forging,  but  which  require 
threading  and  machining  to  finish  the 
fittings;  finished  Class  150  SST  pipe 
fittings  are  defined  as  those  prod^icts 
that  have  h-een  formed  in  the  shape  of 
elbows,  tees,  reducers,  etc  and  have 
been  further  advanced  after  casting  or 
forging,  and  require  no  further 
processing  to  be  acceptable  as  a  finished 
product  to  the  end  user.  Class  150  SST 
pipe  fittings  are  composed  of  alleys 
including,  but  not  limited  to,  304  and 
5 16,  and  are  manufactured  in  the  shap>e 
of  90-degree  elbows,  45-degree  elbows, 
street  elbows,  tees,  crosses,  couplings, 
reducing  couplings,  half-couplings, 
caps,  square  head  plugs,  hex  head  plugs, 
hex  bushings,  unions,  locknuts.  and 
welding  spuds.  Excluded  from  the  scope 


of  investigation  are  SST  pipe  fittings 
manufactured  in  the  shape  of  nipples. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7307.19.9030,  7307.19.9060, 
7307.19.9080,  7307.22.1000, 
7307.22.5000,  and  7307.29.0090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  pro\nded  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1  through  June  30,  1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  siroiiar 
merchandise.  AH  three  respondents 
reported  that  they  sold  merchandise  in 
the  home  market  or  third-country 
market  identical  to  that  sold  In  the 
United  States.  Accordingly,  none 
provided  difference  in  merchandise 
(difmer)  information  in  their  sales 
listings.  For  a  small  number  of  U.S. 
sales  repKJrted  by  Enlin.  however,  our 
examination  of  the  questionnaire 
response  indicated  that  identical 
matches  did  not  exist.  Because  Enim 
did  not  report  difmer  information,  we 
were  precluded  from  identifying  similar 
merchandise  for  comparison  with  these 
sales  imder  section  771(16)  (B)  or  (C)  of 
the  Act.  Therefore,  in  accordance  with 
section  776(c)  of  the  Act,  we  applied 
best  information  available  (BIA)  in 
determining  the  margins  for  these  sales. 
As  BL-\,  in  accordance  wixh  normal 
practice,  we  appbed  the  higher  of  either 
(1)  the  average  of  all  margins  alleged  in 
the  p>etition  for  the  class  or  kind  of 
merchandise,  or  (2)  the  highest  non- 
aberrational  calculated  margin  for  any 
other  sale  of  merchandise  of  the  s.ame 
class  of  kind  made  by  the  Department  in 
this  investigation.  (See,  e.g..  Final 
Determination  of  .Sales  at  Less  Than  Fair 
Value;  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  France,  58  FR 
37131.  July  9,  1993.)  We  determined  the 
highest  non-aberrational  calculated 
margin  by  selecting  the  highest  margin, 
after  excluding  those  margins  which 
were  substantially  higher  than  the  vast 
majority  of  other  margins  caknilated. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
respondents  to  the  United  States  were 
made  at  less  Lhan  fair  value  (LTFV),  we 


compared  the  United  States  price  (USP) 
to  the  foTPign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value""  sections  of 
this  notice. 

United  States  Price 

For  each  respondent,  we  based  USP 
on  purchase  price,  In  accordance  with 
section  772(b)  of  the  Act,  when  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation.  In  addition, 
for  Ta  Chen,  where  certain  sales  to  the 
first  uruelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
also  based  USP  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

We  made  company-specific 
adjustments  as  follows: 

A.  Enlin 

For  Enlin,  we  calculated  purchase 
price  based  on  CDr  or  C&F  prices  to 
unrelated  customers  in  the  United 
States.  In  accordance  H-ith  section 
772(d)(1)(B)  of  the  Act,  we  increased 
U.S.  price  by  the  amount  of  import 
duties  impxjsed  by  Taiwan  on  inputs  for 
the  subject  merchandise  which  heve  not 
been  collected  by  reason  of  the 
exportation  of  the  subject  merchandise 
to  the  United  States. 

B.  Ta  Chen 

For  Ta  Chen,  we  calculated  purchase 
price  based  on  FOB  Taiwan,  FOB  U.S. 
port  or  delivered  prices  to  unrelated 
customers  In  the  United  States.  We 
calculated  ESP  based  on  delivered 
prices  to  unrelated  customers  in  the 
United  States  For  ESP  transactions,  we 
made  desductions,  where  appropriate, 
for  the  follov>^g  movement  charges  in 
accordance  with  section  772(e)  of  the 
Act:  foreign  inland  freight,  ocean 
freight,  marine  insurance,  foreign 
brokerage,  U.S.  customs  fees,  U.S. 
customs  broker  charge,  containeriziition 
expense,  harbor  construction  fees  ar^d 
U.S.  inland  freight.  We  also  made 
deductions,  where  appropriate,  for 
credit  eitpenses,  barjt  charges,  and 
indirect  selhng  exf^enses.  including 
inventory  cflrrying  expenses  and 
repa^  king  in  the  United  States. 

We  made  an  addition  to  USP  for 
valu'z-added  taxes  (VAT)  in  accordance 
vnth  section  772(d)(1)(C)  of  the  Act.  la 
making  our  adjustment  for  VAT,  we 
followed  the  instructions  of  the  United 
States  Court  of  International  Trade  (QT) 
in  Federal  Mogul  Corp.  v.  ( -nited  States, 
834  F.Suop.  1391  (CIT  1993).  We  also 
deducted  the  amount  of  tax  due  solely 
to  price  deductions  in  the  original  tax 
base.  For  discussion  of  this  adjustment 
see  Final  Rtrsults  of  Administrative 
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Review.  Certain  Industrial  ForkJifts  from 
Japan.  (59  FR  1374.  Janaan-  10.  1994) 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Stainless  Steel 
Wire  Rods  from  France.  (58  FR  68865, 
December  29.  1993). 

C.  Yih  Tai 

For  Yih  Tai.  we  calculated  purchase 
price  based  on  QF  prices  to  unrelated 
customers  in  the  United  States.  No 
deductions  were  either  claimed  or 
made. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FM\',  for  each 
respondent  we  compared  the  volume  of 
home  market  saJes  of  the  subject 
merrhandise  to  the  volume  of  third- 
countT)'  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  We  found  that  the  home  market 
was  not  viable  for  sales  of  SST  pipe 
fittings  made  by  either  Enlin  or  Yih  Tai. 
Based  on  their  respective  questionnaire 
responses.  Canada  was  selected  as  the 
lhird<xiuntry  market  basis  for  FMV  for 
both  Enlin  and  Yih  Tai.  We  found  that 
the  home  market  was  viable  for  sales  of 
SST  pipe  fittings  by  Ta  Chen. 

We  made  company-specific 
adjustments  as  follows; 

A.  Enlin 

We  calculated  FMV  based  on  CIF  or 
FOB  prices,  inclusive  of  packing,  to 
unrelated  customers  in  Canada.  Enlin 
reported  that  all  Canadian  sales  were 
made  at  the  same  level  of  trade  as  that 
of  its  U.S.  customers.  Pursuant  to 
section  773(a)(4)(B)  and  19  CFR 
353.56(a)(2).  we  made  circumstance-of- 
sale  adjustments,  where  appropriate,  for 
differences  in  credit  expenses  and  letter 
of  credit  fees.  W'e  also  made 
circumstance-of-sale  adjustments  for  the 
following  movement  expenses;  Foreign 
inland  freight,  ocean  freight,  marine/air 
insurance,  foreign  brokerage  and 
handUng,  and  harbor  construction  fees. 
We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs. 

We  added  the  amount  of  import 
duties  imposed  by  Taiwan  on  inputs  for 
the  subject  merchandise  which  have  not 
been  collected  by  reason  of  the 
exportation  of  the  subject  merchandise 
to  Canada.  Because  Enlin  did  not 
include  the  per-unit  amount  of  these 
uncollected  duties  in  its  sales  listing,  we 
addtni  to  FMV  the  amount  reported  for 
the  U.S.  comparison  sale  as  best 
information  available. 

For  both  U.S.  and  third-country  sales, 
we  recalculated  the  imputed  credit 
expenses  for  those  sales  that  had 


missing  payment  and/or  shipment 
dates.  These  recalculations  were  made 
based  on  the  weighted-average 
difference  between  payment  and 
shipment  dates  for  tnose  sales  which 
were  both  shipped  and  paid  during  the 
POI. 

B.  Ta  Chen 

We  based  FMV  on  home  market,  ex- 
factory  and  delivered  prices,  inclusive 
of  packing,  to  unrelated  customers.  We 
included  in  FMV  the  amount  of  the 
VAT  included  in  the  home  market.  As 
discussed  for  USF,  we  also  calculated 
the  amount  of  tax  that  was  due  solely  to 
the  inclusion  of  price  deductions  in  the 
original  tax  base  (in  this  case,  five 
percent  of  the  sum  of  any  adjustments, 
expenses,  and  charges  that  were 
deducted  bom  the  tax  base).  We 
deducted  this  amount  from  the  FMV 
after  all  other  additions  and  deductions 
had  been  made.  By  making  this 
additional  tax  adjustment,  we  avoid  a 
distortion  that  could  cause  the  creation 
of  a  dumping  margin  even  where  pre-tax 
dumping  is  zero. 

We  compared  U.S.  sales  to  home 
market  sales  made  at  the  same  level  of 
trade,  where  possible,  in  accordance 
with  19  CFR  353.58.  Where  we  were  not 
able  to  match  at  the  same  level  of  trade, 
we  made  comparisons  without  regard  to 
level  of  trade. 

For  purchase  price  comparisons,  we 
made  deductions,  where  appropriate, 
for  discounts.  Pursuant  to  section 
773(a)(4)(B)  and  19  CFR  353.56(a)(2),  we 
made  circxmistance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses  and  bank  charges.  We 
also  made  circumstance-of-sale 
adjustments  for  the  following  movement 
expenses:  Foreign  inland  freight,  ocean 
freight,  marine  insurance,  foreign 
brokerage,  US.  customs  fees.  U.S. 
customs  broker  charge,  containerize tion 
expenses,  and  harbor  construction  fees. 
We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs. 

For  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
discounts  and  foreign  inland  freight.  We 
also  deducted  from  FMV  the  weighted- 
average  home  market  indirect  selling 
expenses,  including,  where  appropriate, 
inventory  canying  costs.  The  deduction 
for  home  market  indirect  selling 
expenses  was  capped  by  the  sum  of  U.S. 
indirect  selUng  expenses,  in  accordance 
with  19  CFR  353.56(b)  (1)  and  (2). 

For  both  U.S.  and  home  market  sales, 
we  made  the  following  recalculations  to 
circumstance-of-sale  adjustments:  We 
recalculated  credit  expenses  because  the 
expenses  reported  in  Ta  Chen's  sales 
listing  were  inconsistent  with  the 
methodology  explained  in  the  narrative 


portion  of  its  submissions.  We 
recalculated  indirect  selling  expenses  tn 
include  selling  expenses  not  originally 
included  in  the  sales  listing.  Finally,  we 
recalculated  inventory  carrying 
expenses  to  correct  the  price  bases, 
interest  rates,  and  the  appropriate  time 
in  inventory,  based  on  information 
contained  in  Ta  Chen's  questionnaire 
responses. 

C.  Yih  Tai 

We  calculated  FMV  based  on  QF 
prices,  inclusive  of  packing,  to 
unrelated  customers  in  Canada.  Yih  Tai 
reported  that  all  Canadian  sales  were 
made  at  the  same  level  of  trade  as  that 
of  its  U.S.  customers. 

Pursuant  to  section  773(a)(4)(B)  and 
19  CFR  353.56(a)(2),  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  difference  in  credit 
expenses,  letter  of  credit  fees,  and 
interest  revenue.  We  also  made 
circumstance-of-sale  adjustments  for  the 
following  movement  expenses:  Foreign 
inland  freight,  foreign  brokerage,  ocean 
freight,  marine  insurance,  and  harbor 
construction  fees.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

Because  commissions  were  paid  on 
Canadian  but  not  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(1). 
we  deducted  the  weighted-average 
third-country  commission  amount  from 
FMV.  We  then  added  to  FMV  as  a 
circumstance-of-sale  adjustment  the 
lesser  of  either  (1)  the  amount  of  the 
weighted-average  commissions  paid  on 
third-country  sales;  or  (2)  the  sum  of  the 
indirect  selling  expenses  on  U.S.  sales. 
U.S.  indirect  selling  expenses  included 
inventory  carrying  expenses. 

Currencj'  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  In  section  776(b)  of  the 
Act,  we  vdll  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SST  pipe  fittings  from 
Taiwan,  except  those  of  Ta  Chen  and 
Yih  Tai.  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
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estiiiiated  preliminary  dumping 
margins,  as  shown  below.  This 
suspension  of  bquidatlon  will  renidin  in 
effect  until  furthnr  notice.  The  LTFV 
margins  are  as  follo^vs: 


Producer.'manu*3Cturer/e)i- 
porter 

Wetghte(i-av- 

erage  rnargin 

percentage 

Enlin  Steel  Cofpofaton 

11*5 

Ta  Chen  Staintess  Pipe  Co., 

Ltd 
Yih  Tai  tncJustnes  Co.,  Ltd 

All  Others 

G.00  (d& 
minimis) 

mnirr.is) 
1-25 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  .A.ct,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  tho  ITC 
will  determine  whether  these  imports 
are  materidlly  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  detennlnation  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  vtTitten  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  ■within  ten 
days  of  the  pubUcation  of  this  notice. 
Requests  should  contain:  {!)  The  party's 
name,  address,  and  telephone  number. 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

A  hearing,  if  requested,  will  be  held 
on  June  16. 1994.  at  1  p.m.  at  the  U.S. 
Department  of  Commerce  in  room  3708. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.33,  case 
briefs  or  other  v^Titten  comments  in  et 
least  ten  copies  must  be  submittod  Jo 
the  As.'iistant  Secretary  no  later  than 
June  7, 1994,  and  rebuttal  briefs  no  later 
than  Juno  14,  1994  In  accordance  with 
19  CFR  353.38(b).  oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs. 

If  this  investiyatioD  proceeds 
noniialiy,  we  will  make  our  final 
determination  not  later  than  135  days 
after  the  publication  of  this  notice. 

Tnis  determination  la  publi.shed 
pursuant  to  section  733(f)  of  the  Act  and 
19CFR353.15(a)(i). 

Dated:  March  1,  19'H. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dm  in  istra  tion. 

(FR  Doc.  9+-5305  Filed  3-7-94;  8:45  am) 
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Jf*c)u:-t'!3!  Phosphcic  Acid  Frpm 
Israei;  Preliminary  Resu'ts  ar^d 
TermlrvatJon  In  Part  of  Anudu'-sDing 
Duty  Administrative  Rev»ews 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  reviews. 

SUMMARY:  In  response  to  requests  bj'  the 
petitioners,  the  Department  of 
Commerce  is  conducting  administrative 
reviews  of  the  antidumping  duty  order 
on  industrial  phosphoric  acid  from 
Israel.  The  review  of  Rotem  Fertilizers, 
Ltd.  (Rotem)  is  being  terminated 
following  the  Department's 
determination  in  the  final  results  of  the 
changed  circumstances  review  that 
Rotem  is  successor  to  Negev  Phosphates 
Ltd.  (Negev),  a  company  that  was 
revoked  from  the  antidumping  duty 
order.  Thus,  Rotem  is  no  longer  covered 
by  the  antidumping  duty  order  since 
Negev's  revocation  has  been  applied  to 
Rotem.  See  Industrial  Phosphoric  Acid 
from  Israel;  Final  Results  of 
Antidumping  Duty  Changed 
Circiunstancps  Review;  (59  FR  6944; 
February  14,  1994).  These  reviews  cover 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States,  and 
the  fwriods  August  1, 1991  through  July 
31,  1992  and  August  1, 1992  through 
July  31.  1993. 

The  company  uniler  review,  Haifa 
Chemicals  (Haifa),  did  nn!  have 
shipments  to  the  United  States  during 
the  review  period. 

Therefore,  we  are  using  the  rate  found 
for  this  company  in  the  last 
administrative  review  for  cash  deposit 
purposes.  We  preliminarily  determine 
the  damping  margin  to  be  6  82  percent 
od  vaiorttm,  the  rate  determined  for  this 
company  in  the  previous  administrative 
review  of  this  order.  See  Industrial 
Phosphoric  Acid  from  Israel;  Final 
Results  of  Antidumping  Duty 
Admini-strative  Review,  (57  FR  3b471; 
August  25,  1992). 

We  invito  interested  parties  to 
comment  on  thftse  preliminary  results. 

EFFECTIVE  DATE:  MorrJi  8,  1934. 

FOR  F'JRTHER  INFORMATION  CONTACT: 
Gfiyle  Longest  or  Kelly  Parkhill.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone;  (202) 
482-2786. 


SUPPLEMENTARY  INFORMATTON: 

Background 

On  Augijst  12,  1992and  August  3,     ■ 
1993,  the  Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  notices  of  "Opportunity  to 
Request  Administrative  Review"  (57  FR 
36063  and  53  FR  41239)  of  the 
antidumping  duty  order  on  industrial 
phosphoric  add  from  Israel  (52  FR 
31057,  August  19. 1987)  for  the  August 
1,  1991  through  July  31,  1992  and 
August  1. 1992  through  July  31,  1993, 
fifth  and  sixth  review  periods, 
respectively.  FMC  Corporation  and 
Monsanto  Company,  the  petitioners, 
requested  administrative  reviews 
covering  the  fifth  r«niew  period  on 
August  28. 1992  and  the  sixth  review 
period  on  August  12,  1993.  We  Lnitiated 
the  fifth  review  on  September  28,  1992 
(57  FR  44551)  and  the  sixth  review  on 
September  30.  1993  (58  FR  51053).  The 
Department  is  now  conducting  these 
administrative  reviews  in  accordance 
vkith  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  these  reviev^s  are 
shipments  of  industrial  phosphoric  acid 
(IPA)  This  merchandise  is  currently 
classifiable  under  item  number 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
desrjiption  remains  dispositive. 

The  review  covers  Haifa  Chemicals, 
L'd.,  an  Israeli  manufacturer/exporter  to 
the  United  States  of  IPA,  and  sales  to 
the  United  States  during  the  periods 
August  1. 1991  through  July  31. 1992 
and  August  1, 1992  thi-ough  July  31, 
1993.  We  are  terminating  the  review  as 
to  Rotem  Fertilizers,  (Rotem)  because, 
subsequent  to  the  mitiations  of  these 
reviews,  Rotem  was  determined  to  be 
the  succesc-or  to  Negev  (59  FT?  6944; 
February  15,  1994),  a  company  that  was 
revoked  fiom  the  antidumping  duty 
order  on  March  23,  1992  (56  FR  10008). 
Accordingly,  Negev's  revocation  has 
been  applied  to  Rotem. 

Haifa  reported  that  it  did  not  have  any 
shipments  of  the  subject  merchandise  to 
tha  United  States  during  the  review 
periods.  We  subsequently  confirmed 
with  the  United  States  Customs  Service 
that  there  were  no  entries  of  this 
merchandise  to  the  United  States  by 
Haifa  during  these  review  periods. 
Therefore,  we  used  tha  rate  found  in  the 
previous  review  of  this  company  for 
cash  deposit  purposes.  Because  Haifa 
did  not  respond  to  the  Department's 
questionnaire  in  that  review,  it  was 
assigned  a  rate  of  6.82  percent,  the 
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highest  margui  for  a  company  under  the 

ordf>r 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margin  exists  for  the  periods 
August  1,  1991  through  July  31.  1992 
and  August  1.  1992  through  July  31. 
1993. 


f.'arufacturefexporter 

Margin  (per- 
cent) 

Haifa  Chemjcais    

6.82 

Parties  to  the  proceeding  may  request 
disclosure  and  uiterested  parties  may 
request  a  hearuig  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice  Interested  parties  may  submit 
uTittcn  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  ddte  of  publication.  Rebuttal 
bnefs.  hmitod  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  hmit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  353.38(e). 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
bnefs  or  at  a  hearing. 

The  Department  snail  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entnes.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Scrv  ice. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Israel 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a){l)  of  the  Act:  (1 )  The  cash  deposit 
Tiite  for  the  reviewed  companies  which 
remain  subject  to  the  order  will  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  determination 
covering  the  most  recent  period;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
re\iew,  previous  reviews,  or  the  original 


investigation,  but  the  manufacturer,  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  or  if  not  covered  in  this  review, 
the  most  recent  review  period  or  the 
original  investigation;  and  (4)  the  "all 
other"  rate  will  remain  at  1.77  percent 
as  estabhshed  in  the  final  notice  of  the 
original  investigation  of  this  case. 

On  May  25.  1993,  the  Court  of 
International  Trade  in  Floral  Trade 
Council  V.  United  States,  Slip  Op.  93- 
79.  and  Federal  Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Shp  Op.  93-83,  decided  that 
once  an  "all  other"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions  it  is 
appropriate  to  apply  the  "all  others" 
rate  from  the  original  investigation  (or 
that  rate  as  amended  for  correction  of 
clerical  errors  or  as  a  result  of  litigation) 
in  proceedings  governed  antidumping 
duty  orders  for  the  purposes  of. 
establishing  cash  deposits  in  all  current 
and  future  adminstrative  reviews.  The 
"all  others  '  rate  in  the  original 
investigation  was  1.77  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until  the 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibihty  under  19  CFT?  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated  February  28, 1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  94-5306  Filed  3-7-94;  8:45  am) 
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[A-6eO-601l 

Stainless  Stee<  Cooking  Ware  From  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  September  27,  1993,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  January  1,  1990  through 
December  31,  1990.  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results.  We  received 
commicnts  from  the  petitioner.  Based  on 
our  analysis  of  these  comments,  we 
have  changed  the  final  results  from 
those  presented  in  the  preliminar)' 
results  of  review. 
EFFECTIVE  date:  March  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Crumble  or  Michael  J.  Heaney, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  27,  1993,  the 
Depart.ment  published  in  the  Federal 
Register  (58  FR  50347)  the  preliminary 
results  of  the  administrative  review  of 
certain  stainless  steel  cooking  ware  from 
the  Republic  of  Korea  (52  FR  2139, 
January'  20,  1987).  The  Department  has 
now  completed  the  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  cooking  ware  from  the 
republic  of  Korea.  During  the  review 
period,  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
7323.93.00.  The  products  covered  by 
this  order  are  skillets,  frying  pans, 
omelette  pans,  saucepans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 


Federal  Register  /  Vol.  59.  No.  45  /  Tuesday,  March  8.  1994  /  Notices 


10709 


steel  vessels,  all  for  cooking  on  stove  top 
burners,  except  tea  kettles  and  Bsh 
poachers.  Excluded  from  the  scope  is 
stainless  steel  kitchen  ware.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  VNTitten  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage.  The  review  covers 
Namil  Metal  Company,  Ltd.  (Namil), 
and  the  period  January  1,  1990  through 
December  31.  1990  (POR). 

Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  the  petitioner, 
Farberware.  Inc.  (Farberware). 

Comment  1:  Farberware  states  that,  in 
the  computer  program  for  the 
preliminary  results,  the  Department 
incorrectly  adjusted  for  differences  in 
the  physical  characteristics  of  similar 
third-country  and  U.S.  products  by 
subtracting  total  cost  of  manufacturing 
for  third-country  merchandise, 
expressed  in  the  computer  program  as 
"TDCOM,"  from  the  cost  of 
manufacturing  for  U.S.  products, 
expressed  in  the  computer  program  as 
"USCOM,"  to  determine  the  difference 
In  merchandise  (DIFIvlER)  adjustment. 
Farberware  maintains  that  TDCOM  and 
USCOM  include  both  variable  and  non- 
-  variable  manufacturing  costs  for  third- 
country  and  U.S.  merchandise, 
respectively. 

Farberware  argues  that  the 
Department  should,  in  accordance  with 
its  established  practice,  revise  the 
preliminary  results  computer  program 
to  compare  third-country  variable  cost 
of  manufacturing,  expressed  in  the 
computer  program  as  "TDVARCOM."  to 
U.S.  variable  cost  of  manufacturing, 
expressed  in  the  computer  program  as 
•USVARCOM". 

Department's  Position:  We  agree  with 
Farberware.  As  is  consistent  with  our 
practice,  we  based  our  adjustment  for 
the  DIFMER  on  the  differences  in 
variable  cost  of  manufacture  (COM) 
between  similar  third-country  and  U.S. 
products. 

Comment  2:  Farberware  argues  that 
the  DIFMER  adjustment  was  very 
substantial  for  many  third-country 
comparison  models.  Farberware  asserts 
that  even  after  the  Department  changes 
the  computer  instructions  to  calculate 
the  DIFMER  using  variable  COM  rather 
than  total  COM,  many  of  the  DIFMER 
adjustments  may  be  in  excess  of  20 
percent  of  the  total  COM  of  the  U.S. 
merchandise  being  compared. 

In  addition  to  limiting  the  DIFMER 
adjustment  to  differences  in  the  variable 
cost  of  manufacture.  Farberware  urges 


the  Department  to  adhere  to  its  general 
practice  and  to  use  constructed  value 
(CV)  as  the  basis  for  determining  foreign 
market  value  (FMV)  for  those 
comparisons  in  which  the  DIFMER 
adjustment  exceeds  20  percent  of  the 
total  COM  of  the  U.S.  merchandise 
being  compared. 

Department's  Position:  We  agree  with 
Farberware.  Where  the  difference  in 
variable  COM  between  a  third-country 
model  and  a  U.S.  model  exceed  20 
percent  of  the  total  COM  of  the  U.S. 
merchandise,  in  our  final  results,  we 
used  CV  as  the  basis  for  FMV. 

Comment  3:  Farberware  maintains 
that  the  Department's  choice  of  the  best 
information  available  (BIA)  in  the 
preliminary  results  of  review  is 
inappropriate.  (The  Department  used 
the  highest  rate  from  a  previous  review 
as  BIA  to  calculate  margins  for  sales  for 
which  Namil  provided  no  model-match 
or  CV  data.  As  BIA,  the  Department 
used  the  dumping  margin  of  1.69 
percent  as  was  established  in  the 
administrative  review  of  Namil's  sales 
which  covered  the  period  January  1, 
1989  through  December  31,  1989.) 

Farberware  maintains  Lhat  the 
Department  asked  Namil  in  a 
supplemental  questionnaire  regarding 
sales  during  the  period  of  review  to 
provide  similar  third-country  matches 
for  all  sales  to  the  United  States,  and  to 
provide  CV  data  for  United  States  sales 
for  which  there  were  no  similar 
matches.  Because  Namil  failed  to 
provide  a  revised  computer  tape 
product  concordance  file  and  failed  to 
provide  the  requested  CV  data, 
Farberware  suggests  that  the  Department 
use  as  BIA  the  highest  margin  the 
Department  calculates  for  any  U.S.  sale 
for  Namil  in  the  final  margin  calculation 
of  this  administrative  review. 

Thus,  Farberware  argues  lhat  the 
Department  should  apply  the  highest 
margin  calculated  for  any  U.S.  sale  by 
Namil  to  the  total  net  value  of  all  sales 
to  the  United  States  of  those  U.S. 
transactions  for  which  there  was  no 
model  match  or  CV  information. 

Department's  Position:  We  agree  with 
Farberware  that  BIA  should  be  applied 
to  those  sales  for  which  no  model  match 
or  CV  information  has  been  provided  by 
Namil.  However,  we  maintain  that  the 
Department's  choice  of  BIA  in  the 
preliminary  results  of  administrative 
review  was  appropriate. 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  use  BIA  in  cases 
where  a  party  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  cases  where  a  firm  is  deemed 
cooperative,  but  fails  to  supply  certain 
FMV  information  [e.g..  corresponding 


home  market  sales  within  the 
contemporaneous  period  or  constructed 
value  data  for  a  few  U.S.  sales),  we 
apply  a  BIA  rate  to  the  particular  U.S. 
transactions  involved.  In  such 
situations,  we  use  as  BIA  the  higher  of 
(1)  the  highest  rate  ever  applicable  to 
the  firm  for  the  same  class  or  kind  of 
merchandise  from  either  the  LTFV 
investigation  or  a  prior  administrative 
review,  or  if  the  firm  has  never  been 
investigated  or  reviewed,  the  all  others 
rate  from  the  LTFV  investigation;  or  (2) 
the  highest  calculated  rate  in  this  review 
for  the  class  or  kind  of  merchandise  for 
any  firm  from  the  same  country  of  origin 
(see  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al,  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  58  FR  39729.  39739  July  26. 
1993). 

Namil  responded  to  our 
questionnaire.  Namil,  however,  failed  to 
provide  either  (1)  such  or  similar  third- 
country  matches  or  (2)  constructed 
value  information  for  some  of  its  U.S. 
sales  during  the  period  of  review.  Since 
Namil  attempted  to  coof)erate.  we 
applied  a  rate  of  1.69  percent,  the 
highest  rate  ever  apphcable  to  .Namil  for 
the  subject  merchandise  (See  Certain 
Stainless  Steel  Cooking  Ware  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  56  FR  38114.  August  12.  1991). 
to  U.S.  sales  for  which  Namil  failed  to 
give  either  model-match  or  CV 
information. 

Comment  4:  Farberware  disagrees 
with  the  Department's  preliminary 
decision  to  exclude  from  its  analysis 
those  U.S.  sales  for  which  Namil 
submitted  a  gross  price  of  zero. 
Farberware  further  states  lhat  Namil 
never  e.xplained  why  these  sales  had  a 
gross  price  of  zero. 

Farberware  maintains  lhat  the  zero 
gross  price  has  never  been  shown  to 
represent  anything  other  than  the  actual 
price  chargfd  for  these  U.S.  sales.  Thus, 
Farberware  argues  that  the  Department 
should  include  all  reported  U.S.  sales 
with  a  gross  price  of  zero  in  the 
calculation  of  Namil's  dumping  margin 
in  the  final  results  of  review. 

Department's  Position:  We  agree  with 
Farberware  and  have  included  these 
sales  in  our  calculations. 

Comment  5:  Farberware  argues  that 
the  Department  treated  U.S.  direct 
selling  expenses,  expressed  as 
"DIRECTP"  in  the  computer  program, 
incorrectly  by  deducting  DIRECTP  from 
FMV  instead  of  adding  it  to  FNfV. 

Farberware  states  lhat  the 
Department's  standard  practice  in 
purchase  price  comparisons  is  to  add 
US.  direct  selling  expenses  to  FMV 
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Department's  Position:  We  agree  with 
Farberware.  The  revised  computer 
program  instructions  have  corrected  this 
clencaJ  error.  In  these  final  results,  we 
added  U.S.  circumstance-of-sale 
adjustments  to  FMV.  as  is  our  standard 
practice  in  purchase  price  comparisons. 

Comment  6.  Farberware  maintains 
that  the  Department  failed  to  deduct  the 
direct  selling  expenses  of  "letter  of 
credit  advice."  expressed  as  "LC\DV"in 
the  computer  program,  and  "marine 
msurance  expense."  expressed  as 
"NLMUNST"  m  the  computer  program. 
from  the  ne<  prices  used  in  the  sales 
below  cost  test.  Farbenvan?  states  that 
such  a  deduction  should  be  made 
because  the  selling,  general,  and 
administrative  expenses  reported  by 
Namil  and  included  in  our  sales  below 
cost  test  were  net  of  all  direct  selling 
expenses. 

Department's  Position:  We  agree  with 
Farberware.  In  our  final  results,  we  have 
deducted  letter  of  credit  and  marine 
insurance  expenses  from  the  net  prices 
used  in  the  sales  below  cost  test. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  a  dumping  margin 
exists  for  the  period  as  follows: 


Manufac- 
turer/ex- 
porter 

Jtrr^  penod 

Margin  (per- 
cent) 

Namil 
Metal 
Co.. 
Ltd 

1/1/90-12/31/90 

1.06 

The  Department  shall  instruct  the 
Customs  Sen' ice  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  the 
United  States  price  and  FMV  may  vary 
from  the  percer.tage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the-e  final  results  of 
ad.ministrative  review  for  all  shipments 
of  the  subject  inerchandise  entered,  or 
with  drawn  L^.m  warehouse,  for 
consumptior.,  as  TJrovided  fcrbv  section 
751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
determined  above; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covere<l  la  this  review,  a  prior  review, 
or  the  original  less  than  fair  value 


(LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  tlie  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rates  will 
be  the  "all  others"  rate  established  in 
the  LTFV  investigation,  as  discussed 
below. 

On  May  25,  1993.  the  United  States 
Court  of  International  Trade  (CIT),  in 
Floral  Trade  Council  v.  United  States, 
Slip  Op.  93-79,  and  Federal-Mogul 
Corporation  and  the  Tonington 
Company  v.  United  States,  Slip  Op.  93- 
83,  decided  that  once  a  company  is 
assigned  an  "all  others"  rate,  that  rate 
can  only  be  changed  through  an 
administrative  review.  The  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others" 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  the  correction  of 
clerical  errors  or  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  orders  for  purposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  8.10  percent,  the  "all 
others  '  rate  established  in  the  final 
notice  of  the  LTFV  investigation  by  the 
Department  (52  FR  2139,  January  20. 
1987). 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "ln]o  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Tariff  Act.  Since  antidumping  duties 
caimot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
we  will  instruct  the  Customs  Service  to 
subtract  the  level  of  export  subsidies  as 
determined  in  Certain  Stainless  Steel 
Cooking  Ware  from  the  Republic  of 
Korea;  Countervailing  Duty  Order,  52 
FR  2140  (January  20,  1987).  which  is 
0.78  percent  ad  valorem,  from  the 
dumping  margin  for  assessment  and 
cash  deposit- purposes.  There  have  been 
no  reviews  conducted  since  the 
publication  of  the  countervailing  duty 
order. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 


entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretar}''s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  an  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  wTitten 
notification  of  the  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  .APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
is  in  accordance  with  section  75 1(a)(1) 
oftheTariff  Act  (19U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated;  Februar>'  28.  1994. 
)oseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  94-5184  Filed  3-7-94;  8:45  am] 

BILUWG  COOC  3510-OS-P-M 

[C-301-601] 

Miniature  Camations  From  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and 
Determination  Not  To  Terminate 
Suspended  Investigation 

AGENCY:  International  Trade 
Administration.'Import  Administration, 
Departm.ent  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  October  7,  1993.  the 
Department  cf  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  and 
intent  not  to  terminate  the  suspended 
countervailing  duty  investigation  on 
miniature  carnations  from  Colombia. 
The  review  covers  the  period  January  1, 
1938  through  December  31,  1990  and 
seven  programs.  On  January  31.  1991. 
the  Government  of  Colombia  ("GOC") 
requested  termination  of  the  suspended 
investigation  based  on  abolishment  of 
the  programs  for  a  period  of  at  least 
three  years,  in  accordance  with  19  CFR 
355.25(a)(1)  and  355.25(b)(1).  Therefore, 
we  examined  tlie  programs  to  determine 
if  each  program  had  been  abolished  for 
a  period  of  at  least  three  consecutive 
years.  We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  After  reviewing  all 
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the  comments  received,  we  determine 
that  the  GOC  and  producer/exporters  of 
miniature  carnations  have  complied 
with  the  terms  of  the  suspension 
agreement.  However,  we  also  determine 
that  the  GOC  has  not  abolished  each 
program  for  a  period  of  at  least  three 
consecutive  years.  Therefore,  we 
determine  that  the  GOC  has  not  met  all 
the  requirements  for  termination  of  the 
countervailing  duty  suspended 
investigation  on  miniature  carnations  as 
outlined  in  the  Commerce  Regulations. 

For  the  purpose  of  revoking  a 
countervailing  duty  order  or  terminating 
a  suspended  countervailing  duty 
investigation  based  on  three  consecutive 
years  of  elimination  of  all  subsidies 
pursuant  to  19  CFR  355.25(a)(1),  it  is  the 
Department  of  Commerce's  current 
policy  that  administrative  reviews  must 
be  requested  and  conducted  for  each  of 
the  three  consecutive  years.  See 
Memorandum  from  Joseph  A.  Spetrini. 
Deputy  Assistant  Secretary  for 
Compliance,  to  Alan  M.  Damn.  Assistant 
Secretary  for  Import  Administration,  of 
December  14,  1992,  which  fully 
describes  this  issue.  However,  the 
request  for  termination  in  this  case 
predates  the  above  policy,  and  we 
nevertheless  have  examined  a  three-year 
period  in  order  to  determine  whether 
termination  is  appropriate,  We  invited 
interested  parties  to  comment  on  these 
results. 

EFFECTIVE  DATE:  March  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Jacques  or  Jeanene  Lairo,  Office 
of  Agreements  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone.  (202) 
482-3434  or  (202) 482-2243. 
respectively 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  7.  1993.  the  Department 
published  in  the  Federal  Register  the 

preliminary  results  of  its  countervailing 
duty  administrative  review  and  intent 
not  to  terminate  the  suspended 
investigation  on  miniature  carnations 
from  Colombia  (58  FR  52269).  (See 
Suspension  of  Counters-ailing  Duty 
Investigation:  Miniature  Carnations 
from  Colombia,  52  FR  1353  (January  13, 
1987).)  We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Tariff  Act"). 

Scope  and  Review 

Imports  covered  by  this  review  are 
shipments  of  miniature  carnations  from 
Colombia.  Ehiring  the  review  period,  the 
merchandise  covered  by  this  suspension 


agreement  is  classified  under 
Harmonized  Tariff  Schedule  ("HTS") 
item  numbers  0603.10.30.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  WTitten 
description  remains  dispositive. 

The  period  of  review  ("FOR ')  covers 
January  1, 1988  through  December  31. 
1990,  and  seven  programs;  (1)  Tax 
Reimbursement  (Certificate  Program 
Certificado  de  Reembolso  Tributario 
(CERT  program));  (2)  The  Fund  for  the 
Promotion  of  Export  Loans  (working 
and  fixed-capital)  CPROEXPO");  (3) 
Plan  Vallejo;  (4)  Free  Industrial  Zones; 
(5)  Export  Credit  Insurance;  (6) 
Countertrade;  and  (7)  Research  and 
Development. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Also,  at  the  request 
of  the  petitioner,  the  Floral  Trade 
Council  ("FTC")  and  the  GOC,  we  held 
a  public  hearing  on  December  3,  1993. 
Comments  1  through  10  also  pertain  to 
the  Final  Results  of  Countervailing  Duty 
Administrative  Review  and  Intent  not  to 
Terminate  Suspended  Investigation; 
Roses  and  Other  Cut  Flowers  from 
Colombia  which  is  bemg  published 
concurrently  with  this  notice. 

Comment  1.  The  FTC  alleges  that  the 
GOC  has  not  abolished  certain  programs 
covered  under  the  suspended 
investigations  for  a  period  of  three 
consecutive  vears  as  required  under  19 
CFR  355.25(a)(l)(i).  The  FTC  asserts  that 
elimination  of  Colombian  Hower 
exporters'  eligibility  to  receive 
countervailable  subsidies  on  exports  of 
fresh  cut  flowers  to  the  United  States  is 
insufficient  grounds  for  termination. 
The  FTC  also  contends  that  the 
regulation  permits  the  Department  to 
terminate  only  when  the  government 
has  abolished  all  programs  benefitting 
the  merchandise,  not  merely  the 
eligibility  of  exports  of  a  particular 
category  of  merchandise.  Finally,  the 
FTC  argues  that  the  Department  should 
consider  the  entire  program  in  deciding 
whether  to  terminate  the  suspended 
investigation. 

The  GOC  asserts  that  the 
Department's  preliminary  determination 
was  erroneous  for  several  reasons.  First, 
the  GOC  contends  that  if  the  program 
remains  in  existence  but  has  been 
abolished  for  the  subject  merchandise, 
termination  is  required.  In  the  case  of 
the  CERT  program,  the  GOC  asserts  that 
the  Department  correctly  focused  on 
whether  or  not  the  subject  merchandise 
remains  eligible  to  receive  benefits 
under  the  subsidy  programs  found 
countervailable.  Thus,  the  GOC  asserts 
that  the  Department  failed  to 


consistently  apply  the  correct  legal 
standard  for  program  abolition  in  its 
analysis  of  PROEXPO,  Plan  Vallejo,  and 
the  air  freight  rates  program,  since  the 
subsidy  programs  have  been  aboUshed 
with  regard  to  the  subject  merchandise 
and  there  is  no  Ukelihood  the 
countervailable  programs  will  be 
reinstated  or  new  programs  substituted. 
(See  Roses  and  Other  Cut  Flowers  From 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Revised  Suspension 
Agreement.  51  FR  44930  (December  15. 
1986).) 

Department's  Position:  The 
Department's  regulations  at  19  CFR 
355.25(a)(l)(i)  state  that  the  Secretary 
may  terminate  a  suspended 
investigation  if  the  Secretary  concludes 
that  "the  Government  of  the  affected 
country  has  eliminated  all  subsidies  on 
the  merchandise  by  abolishing  for  the 
merchandise,  for  a  period  of  at  least 
three  consecutive  years,  all  programs 
that  the  Secretary  has  found 
countervailable."  A  program  is 
effectively  abolished  when  the 
government  of  the  affected  country  has 
eliminated,  by  law,  the  eligibility  of 
producer/exporters  of  the  subject 
merchandise  for  the  countervailable 
program.  The  regulation  does  not 
require  that  a  program  be  abolished  for 
merchandise  other  than  subject 
merchandise  in  order  for  the 
Department  to  terminate  the  suspended 
investigations  under  this  provision. 

In  the  case  of  CERT,  Decree  107, 
issued  by  the  GOC  in  January  1987,  set 
the  level  of  CERT  payments  at  zero  for 
exports  of  the  subject  merchandise  to 
the  United  States.  Because,  as  a  natter 
of  law,  the  GOC  has  made  the  producer/ 
exporters  ineligible  for  any  benefits  on 
the  subject  merchandise  by  setting  their 
CERT  rate  to  zero,  for  a  period  of  three 
consecutive  years,  we  determine  that 
the  program  has  been  abolished  for 
three  vears. 

In  the  case  of  PROEXPO.  the  program 
has  not  been  abolished  for  the  subject 
merchandise  since  flower  exporters  are 
eligible  to  receive  loans  for  exports  to 
the  United  Stales  which  may  or  may  not 
be  at  preferential  rates,  although  they 
did  not  receive  preferential  PROEXPO 
loans  during  the  POR.  (See  Comment  8, 
below).  For  Plan  Vallejo.  the  program 
has  not  been  abolished  for  the  subject 
merchandise  for  a  period  of  three 
consecutive  years  because  the  GOC  did 
not  eUminate  eligibility  for  the  subject 
merchandise  by  law  until  April  1991. 
(See  Comment  9,  below.)  Because  the 
GOC  failed  to  meet  the  abolition 
standard  in  19  CFR  355.25(a)(l)(i)  for 
Plan  Vallejo  and  PROEXPO.  we  will  not 
terminate  the  suspended  investigations. 
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Comment  2  The  FTC  contends  that 
the  Department  verified  that,  although, 
'in  1988.  the  Central  Bank  made  no 
CERT  pavinents  for  shipments  of  the 
subject  merchandise.  *   *   *  there  were 
apphcations  for  CERT  payments  in 
1 988."  The  FTC  contends  that  the 
verification  report  does  not  indicate 
whether  signatories  to  the  suspension 
agreements  submitted  those 
applications.  Consequently,  the  FTC 
alleges  that  this  is  a  possible  prima  facie 
breach  of  the  susf)ension  agreements 
and  should  resuh  in  a  finding  of  non- 
compliance. 

The  GOC  contends  that  in  addition  to 
flowers  being  ineligible  to  receive  any 
.subsidies  under  the  CERT  program 
during  the  FOR.  no  flower  grower  or 
exporter  received  CERT  rebates  on  the 
subject  merchandise. 

Department's  Position:  We  disagree 
with  the  petitioner.  At  verification,  the 
Department  detennined  that  none  of  the 
companies  examined  had  used  the 
CERT  program  during  the  FOR.  We  have 
already  found  that  for  the  roses  and 
other  cut  flowers  agreement  producer/ 
exporters  were  in  compliance  during  the 
1988  period  and  that  for  the  miniature 
carnations  agreement  producer/ 
exporters  were  in  compliance  during  the 
19B8and  1989  periods. 

While  applications  from  a  few 
producer/exporters  did  occur,  the 
companies  applying  constituted  an 
insignificant  portion  of  the  subject 
companies.  In  1988,  only  seven  out  of 
approximately  400  flower  companies 
applied  for  CERT  payments.  The 
number  of  companies  applying  for 
CERT  benefits  in  1989  and  1990  were 
two  and  five  respectively.  (See 
verification  exhibits  C-6.  C-7,  C-13, 
and  C-21.)  Moreover,  we  have  verified 
that  no  countervailable  benefits  were 
received  under  CERT,  despite  any 
applications  made.  Although 
apphcations  for  CERT  benefits  are 
technically  inconsistent  viith  the 
suspension  agreements,  the  Department 
considers  these  acts  inconsequential  as 
specified  under  19CFR  355.19(d). 
Consequently,  fcr  the  purposes  of  the 
final  results,  we  determine  that  the 
signatories  were  m  compliance  with  the 
suspension  agreem.ents  during  the  FOR. 

Comment  3:  FTC  asserts  that  two 
signatories  may  have  received  CERT 
rfbates  on  U.S.  flower  f-xports.  FTC 
contends  that  the  questionnaire 
responses  in  the  1990-91  administrative 
review  of  ti:e  antidumping  duty  order 
indicate  that  two  Colombian  signatories 
to  the  suspension  agreements,  Flores  de 
la  Sabana  ("Sehana")  and  Las  Amalias, 
S.A.  C'LASA'  )  may  have  received  CERT 
rebates  for  US.  exports. 


FTC  asserts  that  in  its  constructed 
value  questionnaire  response.  Sabana 
stated  that  its  internal  sales  taxes  are  not 
included  in  the  cost  of  materials 
because  the  GOC  refunds  those  taxes 
because  the  final  product  is  sold  outside 
of  the  country.  Petitioner  states  that 
Sabana  also  submitted  in  a 
supplemental  response  a  page  of  its 
bookkeeping  records  for  the  month  of 
April  1990  that  included  the  hne  item 
"CERTs." 

Petitioner  also  contends  that  L.\SA 
reported  that  it  was  "entitled  to  a  rebate 
for  value  added  tax  •  •   •  paid  to 
suppliers  and  contractors  for 
installations  for  flowers  that  are 
exported.  Du.ring  the  period  of  review, 
LASA  received  rebates  •   •   •"  FTC 
claims  that  according  to  LASA.  "the 
rebates  cover  all  products  exported." 
Finally.  FTC  states  that  LASA's  public 
version  of  its  consolidated  balance  sheet 
dated  December  31. 1990  includes  the 
line  item  "CERTs." 

The  GOC  asserts  that  no  CEET  rebates 
were  paid  with  respect  to  exports  of 
subject  merchandise.  The  GOC  notes 
that  its  questionnaire  responses  and  the 
Department's  verification  report 
indicate  that  no  subject  merchandise 
received  CERT  payments. 

The  GOC  contends  that  the 
documents  indicate  that  two  producers 
received  refund  or  exemption  of  value 
added  tax  paid  on  materials  used  in  the 
production  for  exportation.  In  addition. 
the  GOC  states  that  refund  of  prior  stage 
value  added  taxes  are  entirely 
permissible  and  non-countervailable. 
The  GOC  cites  Countervailing  Duties: 
Notice  of  Proposed  Rulemaking,  19  CFR 
355.44(i)(4Ki).  F.R.  23366.  23369.  23380, 
23382  (May  31.  1989)  ("Proposed  CVD 
Rules");  General  Agreement  on  Tariffs 
and  Trade  ("GATT")  Subsidies  Code. 
item  (h).  Finally,  the  GOC  claims  that 
the  FTC  has  failed  to  demonstrate  any 
link  between  value  added  tax  rebates 
and  the  CERT  export  certificate 
program. 

Tne  GOC  asserts  that  the  bookkeeping 
records  of  both  companies  cited  by 
FTC — Sabana  and  Las  Amalias — contain 
a  line  item  entry  for  CERTs  only  because 
they  received  CERTs  for  their  flower 
exports  to  third  countries. 

Department's  Position:  We  disagree 
with  petitioner  and  with  respondent  in 
part.  The  information  described  in 
petitioner's  case  brief  pertains  to  the 
antidumping  administrative  review  and 
would  normally  have  been  considered 
submitted  untimely  on  the  record  of 
these  reviews.  However,  because  a 
substantial  period  of  time  has  passed 
since  the  petitioner's  January  1993  and 
August  1993  submissions  on  LASA  and 
Sabana.  we  will  consider  petitioner's 


comments  on  this  issue  for  these  final 
results. 

As  we  stated  in  our  response  to 
Comment  2,  the  Department  verified 
that  none  of  the  signatories  had  used  the 
CERT  program  for  the  subject 
merchandise  during  the  POR. 
Petitioner's  remarks  concerning  line 
items  titled  "CERT"  in  Sabana 's 
consohdated  balance  sheet  and  rebates 
for  exports  are  consistent  with  the  fact 
that  the  program  is  still  in  effect  for 
exports  to  third  countries.  However,  the 
Department  reviewed  GOC 
documentation  for  all  three  years  of  the 
POR  which  indicated  there  were  no 
countervailable  CERT  benefit.s  given  on 
exports  of  the  subject  merchandi  >e  to 
the  United  States  and  corroborated  the 
GOC  infonnetion  at  verification  of  three 
other  companies.  Consequently,  for  the 
purposes  of  the  final  results,  we 
determine  that  the  signatories  were  in 
compliance  with  the  suspension 
agreements  during  the  POR,  and  that  we 
will  not  conduct  any  further 
investigations  or  verifications  with 
regard  to  Sabana  and  L.'\SA  during  this 
POR.  (.See  also  Comment  4,  below.) 

As  to  the  GOC's  claim  that  refunds  of 
value-added  taxes  are  entirely 
permissible  and  non-countex^'ailable. 
the  Department's  position  is  that  refund 
of  prior  stage  value  added  taxes  upon 
export  are  permissible  and  non- 
countervailable  only  to  the  extent  such 
refund  does  not  exceed  the  amount  of 
prior  stage  indirect  taxes  levied  on 
goods  that  are  physically  incorporated 
in  the  export  product.  (See 
§  355.44(i)(4Ki)  of  the  Proposed  CVT) 
Rules.)  In  the  present  case,  because 
CERT  rates  were  set  at  zero,  no  taxes 
were  refunded. 

Comment  4:  The  FTC  contends  that 
the  Department's  verification  of  the 
CERT  program  for  three  Colombian 
producer/exporters  was  inconclusive. 
First,  the  FTC  asserts  that  the 
Department  failed  to  address  how 
Agrop(K;uria  Cuemavaca  listed  ex-port 
destinations  based  on  the  sales  ledger  if 
destination  was  not  recorded. 
Furthermore,  petitioner  contends  that 
the  customers'  identity  are  insufficient 
to  indicate  the  final  destination,  where 
there  are  innumerable  companies 
trading  flowers  on  consignment. 

Second,  the  FTC  states  that  since 
Minispray  was  incorporated  in  1989  and 
made  its  first  sale  in  May  1990.  it  is 
hardly  representative  of  the  Colombian 
flower  producer/exporters. 

Third,  the  FTC  claims  that  with 
respect  to  Floramerica,  the  Department 
should  have  investigated  whether  a 
CERT  payment  for  the  merchandise 
exported  to  Germany  was  actually  for 
merchandise  exported  to  the  United 
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States.  The  FTC  requests  that  the 
Departrnent  explain  how  i1  deteTmined 
that  the  CERT  payment  was  actuaHy  for 
a  shipment  to  Germany,  and  tkA  the 
United  States.  The  FTC  asserts  that  the 
COC  shouid  have  questioned  the  CERTs 
reported  by  Floramerica  on  its  U.S. 
saies. 

Finally,  the  FTC  requests  that  the 
Department  either  (1)  conduct  a  further 
investigation  and  verifk:ation  or  (2) 
presume  that  Colombian  growers 
received  CEKT  rebates  on  US  flower 
exports.  !r.  support  of  (heir  argument  the 
FTC  cites  FederaiMogul  Corp.  v.  United 

Statf»i.  17  err .  Shp  Op.  95-180 

(Sept.  14.  1993);  and  Freeport  Minerais 
(Freeport-McKlomn  Inc  )\.  United 
States.  776  F.2d  1029,  1032-33  (Fed. 
Cir.  1985). 

The  GOC  contends  that  the 
Department  fully  verified  the  non- 
receipt  of  CERT  certificates  on  fTor^l 
ex-ports  for  the  United  States.  Also,  the 
GOC  claims  that  its  records  showed  no 
CERT  payments  being  made  to 
Floramerica  with  respect  to  its  exports 
to  the  I'nited  States.  The  GOC  asserts 
that  a  Floramerica  internal  worksheet 
erroneously  listed  a  U.S.  CERT  payment 
which  the  company  demonstrated  to  the 
Department  verifiers  was  actually  made 
for  a  shipment  to  Germany. 

The  G<X  claims  that  the  suspension 
agreerments  only  obligate  Colombian 
growers  and  exporters  to  renounce 
CETRT  benefits  on  shipments  of  the 
subiecl  products  exported.  di.iBctly  or 
indirectly,  from  Colombia  to  the  United 
States  and  that  Lhe  U.S.  countervailing 
duty  law  generally  concerns  itself  only 
with  bounties  or  grants  benefitting 
merchandise  exported  to  the  United 
Stiites. 

Department's  Position:  We  agree  with 
the  respondent.  The  Department 
verified  that  producer/ exporters  of  the 
subject  merchandise  did  not  receive  any 
CERT  pavinents.  We  were  satisfied  that 
the  GCJC's  records  and  procedures  meet 
their  obligations  under  the  suspension 
agreements  to  ensure  that  no  benefits 
ensue  to  producer/ exporters.  At 
veriScation.  from  docmBentation 
provided  by  the  GOC  we  traced  all 
CEKT  payments  received  by 
Afiropecuria  Cuemavaca  during  the  POR 
to  t>ieir  exports  of  tfie  niert:handise  to 
third  countrif^.  V.'e  verified  that  all 
CERT  payments  are  recorded  in  an 
internal  report  which  tracks  CERT 
payments  on  a  yearly  basis  and  that  no 
pavTUGnts  were  for  shipments  of  subject 
merchandise.  We  further  verified  that 
the  GOC  requires  documentation  that 
the  shipment  does  not  go  to  a  country 
for  which  CERT  payments  are  not 
available.  In  the  case  of  Minispray.  it 
was  faDy  operating  during  the  POR, 


thereby  makirig  the  company  a 
legitimate  and  rejjresentative  Colombian 
fiower  producer  arwi  we  verified  it  did 
not  receive  CERT  payments  for  exports 
of  the  subject  merchandise.  In  the  case 
of  Floramerica.  we  %'erified  that  the 
company  received  no  CERT  payments 
for  expxjrts  of  the  subject  merchandise 
during  the  POR.  The  Floramerica  report 
indicating  a  CERT  payment  for  a  U.S. 
shipment  was  the  result  of  a  clerical 
error  by  the  company.  Based  on  an 
ofEcial  GOC  export  document  and  other 
company  documents  reviewed  during 
the  Floramerica  verification  w^hich 
included  the  destination  and  importer, 
we  verified  the  shipment  in  question 
went  to  Germany  and  not  to  the  United 
States.  (See  verification  exhibit  F-6). 
Finally,  the  Department  will  not 
conduct  a  further  investigation  or 
verification  of  the  Lnformation  the  FTC 
submitted  on  LASA  and  Sabana.  (See 
Comment  3.  above  ) 

Comment  5.  The  FTC  contends  that 
the  Department's  verification  reports 
revealed  an  inability  on  the  part  of  the 
GOC  to  monitor  compliance  with  the 
terms  of  the  suspension  agreements  and 
the  CERT  program^inparticular. 

In  addition,  the  FTC^contends  that  the 
verification  reports  do  not  establish  that 
the  Central  Bank  or  Customs  cc'iiect 
information  on  the  intermediate  and 
ultimate  destinations  of  exports. 
Therefor«,  the  FTC  argues  that  the  GOC 
is  unable  to  certify  that  CERT  payments 
were  made  for  shipments  to  third 
countries.  In  addition,  the  FTC  asserts 
that  since  the  documents  are  prepared 
by  the  exporters,  they  do  not  offer  any 
objective  support  that  CERT  payments 
were  made  only  for  third-country 
exports,  in  support  of  their  position,  the 
petitioner  cites  Asociacion  Colombiano 
de  Exportadores  v.  U.S.,  704  F.  Supp. 
1114.  1117  (Crr  1989). 

The  GOC  argues  that  the  Department 
is  not  required  to  investigate 
unsupported  allegations  and  that  the 
GOC  is  under  no  obligation  to  disprove 
these  allegations. 

Department's  Position:  Contrary  to 
petitioner's  assertions,  we  have 
determined  that  the  agreements  have 
beon  effectively  monitored  by  the  GOC 
during  the  POR.  During  verification,  the 
Department  reviewed  documentation 
pro\ided  by  companies  and  by  the 
Banco  de  la  Repuhlica,  including 
apphcations  and  records  of  official 
government  approv&l  and  disapproval 
for  CERT  payments  hsted  by  individual 
companies  for  exports  to  various 
countries  during  the  POR.  (See 
verification  exhibits  C-7.  C-13,  C-18, 
and  C-21.)  The  Department  aJso 
examined  export  manifests  and  other 
shipping  documents  to  determine 


destinations  of  shipments  receiving 
CERT  retates  and  verified  that  no 
shipments  of  subject  merchandise 
received  CtKT  rebates.  The  export 
manifests  which  indicated  the  country 
of  destination  for  the  merchandise 
matched  documents  verified  at  the 
companies.  (See  verification  exhibit 
AC-3A.)  Consequently,  we  determine 
that  the  GOC  has  adequately  monitored 
the  agreements  and  has  provided  the 
Department  the  relevant  reports  in 
accordance  with  the  terms  of  the 
agreements. 

Comment  6.  The  FTC  contends  that 
certain  shipments  received  CERT 
rebates  which  may  have  been  reshipped 
to  the  United  States  from  the 
Netherlands  Antilles  and  Panama.  The 
FTC  also  questions  the  GOC's  decision 
to  reduce  the  CERT  rebate  rate  for 
exports  to  the  Netherlands  Antilles  and 
Panama  to  zero.  Finally,  the  FTC 
questions  whether  shipments  having 
received  CERT  payments  aaually 
traveled  the  entire  distance  to  Canada 
and  Europe,  etc.  as  indicated  on  the 
export  documentation.  The  FTC  alleges 
that  the  Department  did  not  confirm 
that  third  country  e.xports  receiving 
CERT  payments  were  not  actually 
unloaded  at  Miami  port. 

The  GOC  argues  that  the  Depart.ment 
is  not  required  to  investigate 
unsupported  allegations  and  that  the 
GOC  is  under  no  obligation  to  disprove 
these  allegations. 

Department's  Position:  During 
verification,  the  Department  examined 
export  dc5cuments  to  determine 
destinations  of  shipments  receiving 
CERT  rebates  and  verified  that  no 
shipments  of  subject  merchandise 
received  CEKT  rebates.  There  is  no 
evidence  In  the  questionnaire  response, 
in  documentation  reviewed  by  the 
Department  at  verification,  or  anyAvhere 
else  on  the  record  to  support  an 
allegation  of  transhipment  through  third 
countries  or  of  unloading  of  flowers  in 
the  United  States. 

Comment  7:  The  FTC  contends  that 
the  Depa.nmenl  should  determine  that 
flower  exports  to  the  U.S.  continue  to 
benefit  from  CERT  rebates  on  third 
count.-y  exports  and  that  the  CEKT 
program  stiU  exists.  Thus,  the  FTC 
contends  that  the  benefit  received 
benefits  the  whole  company's 
production,  including  production 
exported  to  the  United  States.  In 
support  of  iheir  position,  petitioner  cites 
Certain  Carbon  Steel  Products  from 
Brazil;  Pinal  Affirmative  Counter\'aLllag 
Duty  Determinations,  49  FR  17988, 
17996  (April  26, 1984);  Final 
Determination  of  Saies  at  Less  Than  Fair 
Value:  Sihcon  Metal  from  Brazil.  56  FR 
26977,  26987  Qune  12, 1991);  and 
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British  Stee!  Corp.  v.  United  States,  605 
F.  Supp.  286.  293-95  (CIT  1985). 

The  GOC  contends  that  the 
suspension  agreements  obligate 
signatories  to  renounce  CERT  pa^Tnents 
"on  shipments  of  the  subject  products 
exported,  directly  or  indirectly,  from 
Colombia  to  the  United  States."  The 
GOC  claims  that  Colombian  producer/ 
exporters  are  under  no  obligation  to 
renounce  CERT  benefits  to  third 
countries. 

The  GOC  further  asserts  that  U.S. 
countervailing  duty  law  generally 
concerns  Itself  with  only  bounties  or 
grants  benefitting  sub)ect  merchandise 
(i.e.  merchandise  shipped  to  the  United 
States).  In  support  of  their  claim,  the 
GOC  cites  Roses  and  Other  Cut  Flowers 
From  Colombia:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Revised  Suspension 
Agreement,  51  FR  44930  (Dec.  15.  1986); 
Roses  and  Other  Cut  Flowers  From 
Colombia;  Final  Results  of 
Countervaihng  Duty  Administrative 
Review.  52  FR  48846.  48847-8  (Dec.  28. 
1987);  and  Final  Affirmative 
Countervailing  Duty  Determination; 
Miniature  Carnations  from  Colombia.  52 
FR  32033.  32036  (Aug.  25.  1987). 

Finally,  the  GOC  contends  that  by 
having  export  subsidies  to  third 
countries,  there  is  an  incentive  for 
Colombian  exporters  to  shift  exports 
from  the  United  States  to  third 
countnes.  Consequently,  the  GOC 
argue.s  that  flowers  sold  in  the  United 
States  in  no  way  benefit  from  CERT 
rebates. 

Department's  Position:  As  stated  in 
the  final  results  of  the  1983-1985 
administrative  review  of  this  case  (Roses 
and  Other  Cut  Flowers  From  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  52  FR  48847 
and  48848  (Comments  2  and 
4)(December  28.  1987)).  it  is  the 
Department's  position  that  rebates  tied 
to  exports  to  third  countries  do  not 
benefit  the  production  or  export  of  the 
subject  merchandise.  (See  §  355.47(b)  of 
the  Proposed  C\T>  Rules.)  The 
Department  has  verified  that  Colombian 
exporters  only  received  CERT  payments 
based  en  exports  to  countries  other  than 
the  United  States.  CERT  payments 
benefit  only  those  shipments  to  which 
they  are  tied,  not  shipments  of  subject 
merchandise.  It  is  the  Department's 
policy  that  we  will  not  allocate  benefits 
tied  to  a  product  not  under  investigation 
over  a  product  under  investigation 
unless  we  have  a  clear  reason  to  believe 
that  such  a  benefit  encourages  the 
production  or  export  to  the  United 
States  of  the  product  under 
investigation.  (See  Industrial 
Nitrocellulose  From  France:  Final 


Results  of  Countervailing  Duty 
Administrative  Review.  52  FR  833 
(Comment  DUanuary  9.  1987).  and 
Certain  Fresh  Cut  Flowers  From  Israel; 
Final  Affirmative  Counten-ailing  Duty- 
Determination.  52  FR  3316  (Comment 
9)(February  3.  1987).  We  have  no  such 
evidence  in  this  case.  We  determine, 
therefore,  that  the  signatories  have  not 
violated  the  suspension  agreements. 

We  disagree  with  the  FTC  that  Silicon 
Metal  from  Brazil  is  germane  to  this 
review.  The  issue  in  that  antidumping 
case  involved  the  allocation  of  financing 
cost  for  new  furnaces  that  could 
produce  the  subject  merchandise.  While 
it  is  true  that  money  is  fungible, 
subsidies  on  exports  to  third  countries 
do  not  provide  benefits  to  exports  to  the 
United  States  if  the  subsidies  are  tied  to 
specific  non-subject  merchandise 
destined  for  third  countries.  The  FTC's 
reliance  on  Certain  Carbon  Steel 
Products  from  Brazil  is  misplaced 
because  in  that  case,  although  we  found 
the  IPI  tax  rebate  was  a  subsidy 
benefitting  all  production  including 
exports,  we  did  not  find  that  it  was  tied 
to  specific  exports  to  individual 
countries.  In  the  case  of  CERT 
payments,  we  were  able  to  determine 
that  payments  were  clearly  tied  to 
particular  countries. 

Comment  8:  FTC  contends  that  the 
Department  should  compare  the  interest 
rates  received  on  PROEXPO  loans  to 
commerciaJ  benchmark  interest  rates 
available  on  comparable  loans  during 
the  POR.  FTC  also  argues  that  the 
Department  applied  outdated 
benchmark  interest  rates,  inconsistent 
with  the  Department's  practice.  In 
support  of  its  position,  FTC  cites  the 
Proposed  CVD  Rules;  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Belgium.  58 
FR  37273.  37288-89  (July  9.  1993);  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Germany.  58  FR  37315.  37322-23 
(July  9.  1993);  Oil  Country  Tubular 
Goods  from  Argentina — Preliminary 
Results  of  Countervailing  Duty: 
Administrative  Review,  56  FR  50.855 
(October  9.  1991);  Preliminary 
Affirmatiw  Countervailing  Duty 
Determination:  Bulk  Ibuprofen  from 
India,  56  FR  66432  (December  23.  1991); 
Preliminary  Affirmative  Counterwiling 
Duty  Determination:  Extruded  Rubber 
Thread  from  Malaysia,  56  FR  67276. 
67277  (December  30,  1991);  Rice  from 
Thailand;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Re\iew.  57  FR  8437.  8439  (March  10. 
1992);  and  Alhambra  Foundry  v.  United 
States.  626  F.  Supp.  402  (QT  1985). 

FTC  argues  that  the  Department 
should  instead  apply  periodically 


reconstructed  benchmarks  that  reflect, 
for  short-term  loans,  comparable 
commercial  financing  on  a  nation-wide 
and  non-sector  specific  basis  and.  for 
long-term  loans,  the  firm's  other 
commercial  loans  taken  out  in  the  same 
year  or  the  national  average  interest  rate. 
FTC  asserts  that  if  the  Department  were 
to  apply  benchmarks  chosen  in  the  1989 
miniature  carnations  review  it  is  likely 
that  certain  Colombian  producers/ 
exporters  received  PROEXPO  loans  at 
preferential  rates.  (See  Asociacion 
Colombiana  de  Exportadores  v.  United 
States.  704  F.  Supp.  1114.  1122  (CIT 
1989.)  Furthermore,  the  FTC  contends 
that  the  Department  should  apply 
effective,  rather  than  nominal 
benchmark  rates.  Finally,  the  FTC 
argues  that  if  "established  benchmarks" 
rather  than  reconstructed  benchmarks 
are  used  in  the  final  results,  the 
Department  should  use  its  established 
benchmark  methodology  to  determine 
benchmarks  for  each  of  the  1988.  1989. 
and  1990  periods.  FTC  contends  that  the 
Department  should  confirm  the  primary 
source  of  financing  by  reviewing  source 
documents 

The  GOC  contends  that  the  signatories 
fully  complied  with  the  suspension 
agreements  because  during  the  POR  it 
rendered  flower  growers  ineligible  for  a 
countervailable  PROEXPO  benefit  by 
setting  the  PROEXPO  interest  rates  for 
flower  growers  not  just  at  but  above  the 
benchmark  interest  rates  established  by 
the  Department.  In  addition,  the  GOC 
asserts  that  the  suspension  agreements 
require  their  signatories  not  to  renounce 
PROEXPO  loans  per  se,  but  only  to 
renounce  the  preferential  interest  rates. 
The  GOC  claims  that,  under  the 
agreements,  the  Department  establishes 
the  benchmark  interest  rates,  and  that 
the  agreements  only  obligate  the 
renouncing  producers  and  exporters  to 
refinance  existing  loans  and  obtain  new 
loans  on  non-preferential  terms  at  or 
above  the  relevant  benchmark  interest 
rate  determined  by  the  Department. 
Thus,  the  GOC  argues  that  continued 
receipt  by  flower  growers  of  PROEXPO 
loans  at  the  Department-established 
rates  not  only  is  permitted  under  the 
suspension  agreements  but  is  expressly 
contemplated. 

The  GOC  also  asserts  that  the 
Department  erred  because  it  defined 
"the  program"  at  issue  as  all  PROEXPO 
loans,  including  PROEXPO  loans  at 
non-preferential  and  thus  non- 
countervailable  rates. 

The  GOC  contends  the  effect  was  that 
no  flower  grower  could  receive  a 
PROEXPO  loan  at  a  preferential  interest 
rate,  irrespective  of  the  destination  to 
which  it  shipped  its  flowers,  and  even 
if  it  did  not  export  at  all.  Consequently. 
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GOC  asserts  that  the  Departmeat  erred 
in  its  preliminary  results  of  revie'/v 
because  it  appears  to  have  defined  "the 
progTam"  at  issue  as  all  PROEXPO 
loans,  including  PROEIXPO  loans  at 
non- preferential  and  thus  non- 
countervailable  rates. 

Department's  Position:  The 
Department  set  the  benchmark  rates 
applicable  to  the  POR  in  19«7.  Aithou^ 
we  determined  on  April  8, 1991  that  the 
benchmark  for  PROEXPO  should  be 
changed,  we  stated  that  "any  changes  to 
short-terra  and  long-term  benchn»ark 
interest  rates  for  this  suspension 
agreement  should  be  sel  prospectively." 
See  Miniature  Carnations  from 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  56  Fed.  R.-g.  14240  (April  8, 
1991)  Consequently,  the  Department 
cannot  reset  the  benchmarks  for  these 
suspension  agreements  in  the  middle  of 
an  adir.inistrative  review.  Had  the 
Department  changed  the  benchmark 
interest  rates  durir^g  the  POR  il  would 
have  imposed  undue  burdens  on  the 
signatories  to  the  suspension 
agreemejits  to  comply  with  the  changed 
benchmark  rates.  Since  suspension 
agreements  are  forward  looking,  the 
terms  and  conditions  should  not  be 
retroactively  changed  diiring  the  POR. 

At  verification,  ti»e  Department 
examined  documentation  that  indicated 
that  PROEXPO  charged  interest  ra'es  on 
its  short-  and  i^ng-term  loans  above  the 
Department's  established  bencbmiirk 
rates  in  effect  during  the  f*OR  The 
Department  also  found  that  the 
companies  received  PROEIXPO  loans  oa 
terms  consistent  with  Lhe  susp<'.nsJon 
agreements  Consequently,  we  have 
determined  that  signatories  wer?  ia 
compliance  with  the  terms  of  Lpie 
suspension  agrt>emen^s  for  the 
PROEXPO  program.  Since  PROE>J'0 
loans  were  above  the  t-eachiruij-n  rates, 
the  Department  detemunes  that  tha 
GCjC  did  not  conft  r  any  countervailable 
benefifs  through  the  PROEXPO  prc^rdm 
dunog  the  POR.  The  DepartmsnJ  5nds 
that  signatories  complied  with  the 
suspension  agreements"  benchmajk.s 
and  avoided  countervailable  benoSts 
during  the  POR.  resulting  in  a  sit'iaticn 
analogous  to  non-use  for  the  PP.0EX1*0 
procram  by  .signatories. 

Hcwever,  tho  t^XJ  has  not  abt'lishfd 
the  PROEXPO  program  for  the  subje<.t 
merchandise  as  requi,-ed  by  19  (JT. 
355.251aMl){i).  In  the  cat^  of  the  CERT 
program,  l^:e  C^OC  has  changed  the  law 
to  elimiua;e  subsidifss  and  would  have 
to  change  the  law  again  in  order  to 
confer  any  future  countervailabk 
benefits  for  the  subject  merchaDdise 
through  the  CERT  program.  In  other 
words,  the  GOC  would  have  to  lake  a 


specific  action  in  the  future  (e.g.. 
passing  a  new  law  or  repealing  the  old 
law)  in  order  for  any  possible 
countervailable  benefits  to  occur  in  the 
hjture.  As  the  PROEXPO  program  is 
now  structured,  PROEXPO  loans 
granted  at  interest  rates  at  or  above  the 
current  benchmarks  could  constitute 
countervailable  subsidies  if  the 
commercial  interest  rate  falls  below  the 
benchmark  specified  by  the  suspension 
agreements.  In  such  a  case,  producer/ 
exporters  would  be  eligible  for 
countervailable  benefits  under 
PROEXPO  without  the  GOC  taking 
specific  action  to  change  the  program 
(as  would  be  the  case  with  the  CERT 
program).  Thus  the  GOC  has  failed  to 
eliminate  the  subsidy  by  abolishing 
PROEXPO  because  loans  under  the 
program  may  in  future  constitute 
countervailable  subsidies  without 
further  GOC  action.  Consequently,  we 
determine  that  PROEXPO  h.^s  not  been 
abolished  for  the  subject  merchandise  as 
required  by  19  CFR  355.25(a){l)(i),  and 
the  Department  will  not  terminate  the 
suspended  investigations. 

Coir.ment  9.  The  GOC  asserts  that  it 
rendered  flower  growers  ineligible  for 
any  countervailable  subsidy  under  the 
Plan  Vellejo  program  for  capital 
equipment.  Consequently,  the  GOC 
asserts  that  it  has  satisfied  ttie 
Department's  requirement  for  abolishing 
programs  "for  the  merchandise"  found 
to  confer  countervailable  benefits.  The 
GOC  contends  that  the  Department's 
preliminary  determination  is  not  in 
accordance  with  law  because  it  appears 
to  require  that  Plan  Vallejo  as  a  whole 
be  abolished  rather  than  simply  that  it 
be  abolished  for  the  mprchandise. 

Department 's  Position  We  disagrn-a 
with  the  GOC.  The  GOC  only  fonnaiixed 
its  policy  of  not  providing  subsidies  on 
the  subject  merchandise  by  abolishing 
the  PJan  Valiejo  program  for  th^  subject 
morchandise  in  April  1991,  afier  the 
POR.  At  verification,  the  Department 
reviewed  documentation  that  indicated 
that  no  flower  producer/exporters 
received  Plan  Valiejo  benefits  for  the 
subject  merchandise  during  the  POR. 
(See  verification  exhibits  PV-4  and  PV- 
5.)  However,  while  producer/exporters 
did  not  rccciva  any  beaefiis  under  Plan 
Vallcjo,  they  were  eligible  for  benefits 
beciiu.se  the  G<K;  had  not  diar.ged  its 
law  to  abolish  the  program. 
Consequently,  we  determine  that  the 
progmm  has  n.-if  been  al»ohshed  for  the 
subjtKt  nerchaudise  for  a  jaericxi  of 
thrt^  consecutive  years  as  roquirt>d  by 
19  CFR  355.25|aHi){i).  aad  tho 
Depjartriient  will  not  terminate  the 
suspended  invttstigations. 

(Comment  10:  The  GOC  argues  thtrt 
because  ihev  have  not  only  me'  their 


obligations  under  side  letters  prmided 
in  connection  with  the  suspension 
agreements,  but  have  also  exceedp-l 
them  by  taking  steps  to  reduce,  phase 
out,  or  eliminate  the  programs  as  a 
whole,  there  is  no  likelihood  that 
countervailable  subsidies  will  be 
substituted  or  replaced.  To  support  their 
arguments  petitioner  cites  the  following: 
19  CFR  355.25(a)(1);  Manufaciuros 
Industhales  de  Nogaies,  S^A  v.  United 
States,  666  F.  Supp.  1562  (OT  1987); 
and  Leather  Wearing  Apparel  from 
Mexico;  Final  Resuks  of  Administrative 
Re\iew  of  Countervailing  Ehi'y  Order, 
50  FR  6024  (February  13, 1965). 

The  FTC  claims  that  the  existence  of 
potentially  countervailable  subsidies 
increases  the  hkelihood  of  the 
reactivation  of  the  programs  or  their 
substitution  with  other  countervailable 
programs  after  termination.  In  the  case 
of  CERT,  the  GOC  may  simply  issue 
another  decree  to  change  the  CERT  rate 
on  tae  subject  merchandise.  As  for 
PRCKXPO,  the  FTC  asserts  that  the 
Department's  review  cannot  establish 
the  likehhood  of  PROEXPO's 
reinstatement  or  substitution  afl*?r 
termination. 

Department's  Position:  Because  we 
have  found  that  the  Plan  Valiejo  and 
PROLXPO  programs  have  not  been 
abo'ished  during  the  POR,  the 
conditions  of  19  CFR  355.25(a)(l  l(i) 
have  DJ<  been  met,  and  we  will  not 
terminate  the  suspension  agreements. 
Therefore.  It  is  unnecessary  for  us  to 
add.'ess  the  Question  of  the  hkelihood  of 
benefits  resuming. 

Final  Results  of  Review 

After  consi  jenng  all  of  the  comments 
received,  we  dt-termine  that  the 
signatories  have  complied  with  the 
terms  of  the  suspension  agreem'^TiJ  for 
the  period  January  1,  1968  lh.*ough 
December  31,  1990.  However,  we  will 
not  t-jrmiaote  X'.w  susppnsiqn  ai;r»»-.^ment 
Li  order  for  us  to  terminate  the 
suspension  agreement  the  GiXl  must 
have  ahobshed  ail  programs  for  a  p«-io'J 
of  three  convrutive  years  whi-^h  is  not 
the  case  with  Plan  Vidlejo  and 
FROEJvPO. 

This  admiriistrative  revit-w  and  notice 
are  in  accordance  with  sections 
7Sl(a)(l)(C)  of  the  Tariff  Act  (19  U.SC. 
1675laMl)!C))  and  19  CFR  355.22  and 
3'=).25. 

Dntpd:  March  1,1954. 
fascph  A.  Sp^trini, 

ActJiigAsmslant  Secretary  far  Import 

Adminif.iration 

[FR  Doc  W-5ia7  Filed  a-7-M;  845  amj 
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Roses  and  Other  Cut  Flowers  From 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Determination  Not  To 
Terminate  Suspended  Investigation 

agency:  International  Trade 
Administration/Import  Administration. 
Dfpartment  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  October  7,  1993.  the 

Department  of  Commerce  ("the 
Department")  published  the  preliminar>' 
results  of  its  administrative  review  and 
mtent  not  to  terminate  the  suspended 
counter%'ailing  duty  investigation  on 
roses  and  other  cut  flowers  from 
Colombia.  The  review  covers  the  period 
January-  1.  1988  through  December  31. 
1990  and  eight  programs.  On  January 
31,  1991,  the  Government  of  Colombia 
("COC")  requested  termination  of  the 
suspended  investigation  based  on 
abolishment  of  the  programs  for  a 
period  of  at  least  three  consecutive 
vears.  in  accordance  with  19  CFR 
355.25(a)(1)  and  355.25(h)(1).  Therefore, 
UP  examined  the  programs  to  determine 
if  each  program  had  been  abolished  for 
a  period  of  at  least  three  consecutive 
years.  We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminarv'  results.  After  reviewing  all 
the  comments  received,  we  determine 
that  the  COC  and  the  producer/ 
exporters  of  roses  and  other  cut  flowers 
have  complied  with  the  terms  of  the 
susf)ension  agreement  However,  we 
also  determme  that  the  GOC  has  not 
abolished  each  program  for  a  period  of 
at  least  three  consecutive  years. 
Therefore,  we  determine  that  the  GOC 
has  not  met  all  tiie  requirements  for 
termination  of  the  countervailing  duty 
suspended  investigation  on  roses  and 
other  cut  flowers  as  outlined  in  the 
Commerce  Regulations. 

For  the  purpose  of  revoking  a 
countervailing  duty  order  or  terminating 
a  suspending  countervailing  duty 
mvestigation  based  on  three  consecutive 
years  of  elimination  of  all  subsidies 
pursuant  to  19  CFR  355.25(a)(1),  it  is  the 
Department  of  Commerce's  current 
policy  that  admmistrative  reviews  must 
be  requested  and  conducted  for  each  of 
the  three  con.secutive  years.  See 
Memorandum  from  [oseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for 
Compliance,  to  Alan  M.  Dunn.  Assistant 
Secretary  for  Import  Administration,  of 
December  14.  1992,  which  fully 
describes  this  issue.  However,  the 
request  for  termination  in  this  case 


predates  the  above  policy.  Therefore, 
although  no  review  was  requested  for 

1989.  we  nevertheless  have  examined  a 
three-year  period  in  order  to  determine 
whether  termination  is  appropriate.  We 
invited  interested  parties  to  comment  on 
these  results 

EFFECTIVE  DATE:  March  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Jacques  or  Jeanene  Lairo.  Office 
of  Agreements  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-3434  or  (202) 482-2243. 
respectively 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  7.  1993.  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  countervailing 
duty  administrative  review  and  intent 
not  to  terminate  the  suspended 
investigation  on  roses  and  other  cut 
flowers  from  Colombia  (58  FR  52272). 
(See  Roses  and  Other  Cut  Flowers  From 
Colombia;  Suspension  of  Investigation, 
48  FR  2158  Uanuar>-  18,  1983);  and 
Roses  and  Other  Cut  Flowers  From 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Revised  Suspension 
Agreement,  51  FR  44930  (December  15, 
1986).)  We  have  now  completed  the 
administrative  review  in  accordance 
vvnth  section  751  of  the  Tariff  Act  of 
1930.  as  amended  ("the  Tariff  Act"). 

Scope  and  Review 

Imports  covered  by  this  review  are 
shipments  of  roses  and  other  cut  flowers 
from  Colombia.  During  the  review 
period,  the  merchandise  covered  by  this 
suspension  agreement  is  classified 
under  Harmonized  Tariff  Schedule 
("HTS")  item  numbers  0603.10.60, 
0603.10.70.  0603.10.80.  and  0603.90.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  wTitten  description  remains 
dispositive. 

The  period  of  review  ("FOR")  covers 
January  1. 1988  through  December  31. 

1990,  and  eight  programs:  (1)  Tax 
Reimbursement  Certificate  Program 
(Certificate  Program  Certificado  de 
Reembolso  Tributario  ("CERT" 
program));  (2)  The  Fund  for  the 
Promotion  of  Export  Loans  (working 
and  fixed-capital)  ("PROEXPO");  (3) 
Plan  Vallejo;  (4)  Air  Freight  Rates;  (5) 
Free  Industrial  Zones;  (6)  Export  Credit 
Insurance;  (7)  Countertrade;  and  (8) 
Research  and  Development. 


Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Also,  at  the  request 
of  the  petitioner,  the  Floral  Trade 
Council  ("FTC"),  and  the  GOC,  we  held 
a  public  hearing  on  December  3, 1993. 
Several  issues  raised  by  interested 
parties  in  this  review  are  not  case- 
specific  but  pertain  both  to  this 
administrative  review  and  the 
countervailing  duty  administrative 
review  aiid  intent  not  to  terminate  the 
suspended  investigation  on  miniature 
carnations  from  Colombia.  The 
comments  submitted  by  interested 
parties  concerning  issues  common  to 
both  these  reviews  of  suspended 
investigations  are  summarized  and 
addressed  in  the  Final  Results  of 
Counter\ailing  Duty  Administrative 
Review  and  Intent  Not  to  Terminate 
Suspended  Investigation;  Miniature 
Carnations  from  Colombia  which  is 
being  published  concurrently  with  this 
notice.  The  following  comment  is 
specific  only  to  this  administrative 
review  on  roses  and  other  cut  flowers 
from  Colombia. 

Comment;  The  GOC  contends  that  it 
was  under  no  obligation  to  abolish  the 
air  freight  rate  "program"  since  the 
Department  never  found  it 
counters ailable  and  since  there  was 
never  any  subsidy  on  the  merchandise 
conferred  by  air  freight  rates. 
Furthermore,  the  GOC  argues  that  the 
Department's  inclusion  of  air  freight 
rates  in  the  1983  roses  suspension 
agreement  was  not  carried  forward  into 
the  1986  revised  suspension  agreement. 
Thus,  consideration  of  air  freight  rates 
under  the  suspension  agreement  is  no 
longer  in  effect.  The  GOC  contends  that 
the  air  freight  rate  "program"  is  in  fact 
not  a  program  because  the  Departmento 
Administrative  de  la  Aeronautica  Civil 
("DAAC")  only  sets  minimum  and 
maximum  permissible  air  freight  rates. 
The  GOC  argues  that  the  Department 
has  agreed  with  the  respondent  that  the 
establishment  of  minimum  and 
maximum  rates  "docs  not  confer 
counter\'ailable  benefits." 

The  FTC  asserts  that  the  Department 
has  the  discretion  to  consider  the 
continued  existence  of  a  potentially 
countervailable  program  even  if  that 
program  is  not  specifically  found  to  be 
countenailable  in  the  suspension 
agreement.  The  FTC  asserts  that  during 
the  POR,  the  CrOC  was  unable  to 
establish  that  the  actual  air  freight  rates 
were  competitively  priced.  Furthermore, 
the  FTC  asserts  that  the  GOC  did  not 
submit  cohiparative  air  freight  rates  or 
export  statistics  to  third  countries. 
Consequently,  as  best  information 
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available,  the  FTC  contends  that  the 
Department  should  presume  air  freight 
maximums  limited  competitive  rates 
contrary  to  the  terms  of  the  suspension 
agreement. 

Department's  Position:  While  we 
agree  with  petitioner  that  the 
Department  has  discretion  to  consider  a 
potentially  counter\ailable  program,  we 
disagree  with  the  FTC's  assertion  that 
the  GOC  has  violated  the  suspension 
agreement.  The  DAAC  minimum/ 
maximum  rates  were  established  in 
1981,  prior  to  negotiation  of  the 
suspension  agreement.  At  verification 
we  found  that  the  rates  negotiated 
between  the  flower  producers  and  air 
freight  carriers  were  between  the  DAAC 
minimum/maximum  rates  permitted 
under  the  suspension  agreement.  There 
is  no  evidence  that  these  negotiated 
rates  limited  competitive  air  rates.  In 
addition,  at  verification,  we  examined 
documentation  and  determined  the  rates 
negotiated  were  between  the  minimum/ 
maximum  negotiated  rates. 
Consequently,  we  determined  that  the 
GOC  is  not  in  violation  of  the 
suspension  agreement. 

VVith  regard  to  abolition  of  this 
program,  the  Department  agrees  with 
the  GOC  in  part.  The  Department's 
regulations  at  19  CFR  355.25(a)(l)(i) 
require  the  GOC  to  abolish  all  programs 
for  the  subject  merchandise  that  "the 
Secretary  has  found  countervailable." 
Although  the  Department  has  found  the 
air  freight  rate  program  subject  to  the 
suspension  agreement  (see  Roses  and 
Other  Cut  Flowers  From  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  55  FR  53584 
(Comment  4)  (December  31,  1990)),  we 
have  never  found  the  air  freight  rates 
program  to  be  a  countervailable  subsidy. 
Therefore,  under  the  conditions  set  by 
19  CFR  355.25(a)(l)(i)  the  GOC  is  not 
required  to  abolish  the  program  in  order 
to  meet  the  requirements  for  termination 
of  the  suspension  agreement. 

Final  Results  of  Review 

After  considering  all  of  the  comments 
received,  we  determine  that  the 
signatories  have  complied  with  the 
terms  of  the  suspension  agreement  for 
the  period  January  1,  1988  through 
December  31,  1990.  However,  we  will 
not  terminate  the  suspension  agreement. 
In  order  for  us  to  terminate  the 
suspension  agreement  the  GOC  must 
have  abolished  all  programs  which  is 
not  the  case  with  PROEXPO  and  Plan 
Vallejo. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)(C)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)(C))  and  19  CFR  355.22  and 
355.25. 


Dated:  March  1,  1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-5308  Filed  a-7-94;  8:45  amj 
BILLING  CODE  1510-OS-P 

National  Institute  of  Standards  and 
Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  US.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Nancy  Hale,  National 
Institute  of  Standards  and  Technology, 
Office  of  Technology 
Commercialization,  Physics  Building, 
room  B-256.  Gaithersburg.  MD  20899; 
Fax  301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  for  the  relevant  invention  as 
Indicated  below. 

SUPPLEMENTARY  INFORMATtON:  The 
inventions  available  for  licensing  are: 

MST  Docket  No.  92-002 

Title:  Methods  of  Reducing  Wear  on 
Silicon-Carbide  Ceramic  Surfaces 

Description:  New  NIST  lubricants 
dramatically  reduce  the  friction 
coefficient  of  siUcon-carbide 
ceramics,  thereby  minimizing  wear. 
Lubrication  is  critical  to  the 
successful  use  of  moving  ceramic 
parts  in  a  variety  of  applications. 

.MST  Docket  No.  92-012 

Title:  Improved  Voltage  Comparator 
with  Reduced  Settling  Time 

Description:  NIST  researchers  have 
developed  a  technique  for  improving 
the  accuracy  of  voltage  measurements 
produced  by  sampling  comparators. 
The  technique  reduces  waveform 
distortion  and  dramatically  reduces 
settling  time  (i.e..  the  time  it  takes  to 
make  an  accurate  measurement 
following  an  abrupt  input  change). 

MST  Docket  No.  92-026 

Title:  Device  and  Method  for  Providing 
Accurate  Time  and/or  Frequency 

Description:  The  accuracy  of  clocks  and 
oscillators  can  be  enhanced  using 


NIST  technolog}  for  predicting 
random  errors  based  on  past 
performance.  Using  the  NIST 
technology,  for  example,  the  accuracy 
of  an  inexpensive  stopwatch  can  be 
improved  by  a  factor  of  20. 

MST  Docket  No.  92-039 

Title:  Exposure  of  Lithographic  Resists 
by  Metastable  Rare  Gas  Atoms 

Description:  Existing  hthography 
techniques  can  produce 
semiconductor  features  as  small  as  2 
nanometers,  but  a  new  NIST  approach 
might  result  in  even  smaller  features. 
The  NIST  technique  would  use 
metastable  rare  gas  atoms  to  expose  a 
hthographic  resist. 

MST  Docket  No.  93-002 

Title:  Process  for  the  Preparation  of 
Fiber-Reinforced  Ceramic  Matrix 
Composites 

Description:  NIST  researchers  have 
developed  a  technique  for  fabricating 
improved  composites  using  fibers 
coated  with  a  ceramic  matrix  material. 
The  coating  technique  makes  it 
possible  to  achieve  controlled, 
uniform  positioning  of  fibers  within  a 
ceramic  matrix. 

f^ST  Docket  No.  93-025 

Title:  Photoionization  Mass 
Spectroscopy  Flux  Monitor 

Description:  The  NIST  technology  offers 
improved  control  for  "growing" 
semiconductor  materials  by  molecular 
beam  epitaxy.  The  invention 
simultaneously  monitors  flux 
characteristics  of  many  gaseous 
species  being  deposited  on  a 
substrate. 

Dated.  February  24.  1994. 
Samuel  Kramer, 
Associate  Director 

|FR  Dor..  94-5243  Filed  3-7-94;  8:45  air,| 
BILLING  CODE  J51(^1J-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  030294A] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  agenda  revision. 

SUMMARY:  An  agenda  for  public 
meetings  of  the  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities,  which  are  scheduled 
to  meet  on  March  7-11,  1994.  was 
published  in  the  Federal  Register  on 
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February  22. 1994.  (59  FR  8458-8459). 
The  following  change  is  made  to  the 
agenda.  .Ml  other  information  originally 
published  remains  unchanged. 

Agenda  Revision 

Under  "Other  Meetings"  at  59  FR 
8459  in  the  original  notice,  the 
Council's  Groundfish  Permit  Review 
Board  is  e.xtending  its  meeting  for  one 
additional  day.  The  meeting  will 
continue  on  March  8.  in  order  to 
accommodate  the  review  of  additional 
appeals.  The  location  of  the  meeting 
remains  unchanged  at  the  Columbia 
River  Red  Lion,  1401  North  Hayden 
Island  Drive.  Portland.  OR;  telephone: 
(503)  283-2111. 

FOR  FURTHER  INFOPMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council. 
2000  S,\V.  First  Avenue,  suite  420. 
Portland,  OR.  telephone;  (503)  326- 
6352 

Dated  March  2,  1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-5182  Filed  3-3-94;  8;45  am) 
BiuuNG  cooe  ssio-a-p  * 


DEPARTMENT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  Meeting 

AGENCY:  National  Advisory  Council  on 
Lndian  Education,  Education. 
ACTION;  Notice  of  closed  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  descnbes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Ad. 
DATES  AND  TIME:  April  1 1-15.  1994.  from 
9  a.m.  to  approximately  5  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Hotel  Old  Town.  901  North 
Fairfax  Street.  Alexandria.  Virginia, 
22314.  (:'03)  683-6000 
FOR  FURTHER  INFORMATION  CONTACT: 
Rober  K.  Chiago,  Executive  Director, 
National  Advisory  Council  on  Indian 
Education.  330  C  Street  S\V.,  room  4072. 
Switzer  Building.  Washington.  DC 
20202-7556.  Telephone:  202/205-8353. 
SUPPLEMENTARY  INFORMATION:  The 
Ndtional  .advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of 
1988  (25  use.  2642).  The  Council  is 
established  to.  among  other  things. 


assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  of  1988  (part  C. 
title  V.  Pub.  L.  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  from  which  they 
can  benefit. 

Under  section  5342(b)(2)  of  the  Indian 
Education  Act.  the  Council  is  directed 
to  reviewed  applications  for  assistance 
and  to  make  recommendations  to  the 
Secretary  of  Education  with  respect  to 
their  approval.  The  duly  authorized 
Proposal  Review  Committee  of  the 
Council  will  meet  in  closed  session 
staring  at  approximately  9  a.m.  and  will 
end  at  approximately  5  p.m.  each  day 
during  the  proposal  review  session.  The 
agenda  will  include  reviewing  grant 
apphcations  for  assistance  for  programs 
authorized  by  subparts  1.2.  and  3  of  the 
Indian  Education  Act  of  1988  including 
applications  for  (1)  Discretionary  grants 
to  Indian  Controlled  Schools;  (2) 
Educational  Services  for  Indian 
Children;  (3)  Educational  Personnel 
Development  Projects;  and  (4) 
Educational  Services  for  Indian  Adults. 

The  discussion  during  the  review 
process  may  disclose  sensitive 
information  about  applicants, 
qualifications  of  proposed  staff,  funding 
level  requests  and  the  names  and 
comments  of  expert  reviewers.  Such 
discussion  are  likely  to  disclose  trade 
secrets,  commercial  or  financial 
information  obtained  from  a  person,  and 
is  privileged  or  confidential  and  would 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  f)ersonal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (4) 
and  (6)  of  section  552b(c)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94^09;  5  U.S.C.  552b(c)). 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for  public 
inspection.  A  summary  of  activities  of 
this  closed  meeting  which  are 
informative  to  the  public  consistent 
with  the  poUcy  of  title  5  U.S.C.  552b 
shall  be  available  for  public  inspection 
within  14  days  of  the  meeting  at  the 
office  of  the  National  Advisory  Council 
on  Indian  Education  located  at  330  C 
Street  SW..  room  4072.  Washington.  DC 
20202-7556  from  the  hours  of  9  a.m.  to 
4:30  p.m.  Monday  througti  Friday, 
except  holidays. 


Dated:  February  17. 1994. 
Robert  K.  Chiago. 

Executive  Director.  Nationa]  Advisory 

Council  on  Indian  Education. 

|FR  Doc  94-5200  Filed  3-7-94;  8:45  am) 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EL94-aO-000.  et  al.] 

Metropolitan  Edison  Company,  et  al; 
Electric  Rate  and  Corporate  Reguiation 
Filings 

February  28. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Metropolitan  Edison  Co. 

[Dock.et  No.  EL94-3&-0001 

Take  notice  that  on  December  22. 
1994,  Metropolitan  Edison  Company 
(Met-Ed)  tendered  for  filing  a  request  for 
waiver  from  Sections  35.14  and  35.19a 
of  the  Commission's  regulations  to 
allow  Met-Ed  to  pass  back  to  its 
wholesale  customers  certain  refunds, 
including  interest,  in  accordance  with 
the  proposed  refund  described  in  its 
filing.  Met-Ed  states  that  the  refunds 
relate  to  prior  overpayments  of  fees  to 
the  Department  of  Energy  for  the 
eventual  disposal  of  spent  nuclear  fuel. 

Comment  date:  March  14,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER93-94-0011 

Take  notice  that  on  February  16,  1994. 
Northeast  Utilities  Service  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  March  14. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Electric  and  Gas  Co. 

IDocket  No.  ER93-862-OO0! 

Take  notice  that  on  August  12.  1993, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  initial  Rate 
Schedule  for  the  sale  of  Capacity  and 
Energy  to  the  Borough  of  Park  Ridge. 
New  Jersey  (Park  Ridge).  Thereafter,  in 
response  to  discussions  with 
Commission  Staff  PSE&G  on  December 
22,  1993.  mailed  for  filing  a  First 
Supplement  to  said  Rate  Schedule. 

In  response  to  further  discussions 
with  Commission  Staff.  PSE&G  on 
February  17.  1994.  tendered  for  filing 
the  Second  Supplemental  Agreement  by 
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and  between  PSE&G  and  Part  Ridge 
which  addresses  FERC  inquiries, 
defines  terminology,  and  explains 
methodology. 

Copies  of  the  filing  were  served  upon 
Park  Ridge,  the  New  Jersey  Board  of 
Regulatory  Commissioners,  and  the  New 
Jersey  Department  of  the  Public 
Advocate. 

Comment  date:  March  14,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Co. 

IDocket  Nos.  ER94-48-000  ER94-91 2-000] 

Take  notice  that  on  February  23.  1994, 
Northeast  UtiHties  Service  Company 
(NUSCO)  tendered  for  filing  a  Service 
Agreement  under  NUSCO's 
Transmission  Tariff  No.  2.  This  Service 
Agreement  provides  for  non-firm 
transmission  to  the  NU  System 
Companies  for  their  power  sales  to 
others.  In  particular,  in  these  dockets, 
the  Service  Agreement  will  provide  for 
transmission  ser\'ice  for  the  NU  System 
Companies'  sales  to  the  New  York 
Power  Authority  (NYPA).  NUSCO  states 
that  its  fihng  is  in  accordance  with  the 
Commission's  filing  requirements  and 
that  a  copy  of  the  filing  has  been  mailed 
to  NYPA. 

Comment  c/afe.  March  14,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER94-328-0001 

Take  notice  that  on  February  23,  1994. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  the  New  York  Power  Authority 
(NTPA)  dated  February  16,  1994, 
providing  for  the  terms  and  conditions 
of  loss  compensation  for  control  area 
transactions. 

The  effective  date  of  April  1,  1994  is 
requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
NYPA  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  March  14,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pennsylvania  Power  &  Light  Co. 

IDocket  No.  ER94-623-OO01 

Take  notice  that  on  February  17.  1994, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  supplemented  its  original  filing 
in  the  above  docket  by  tendering  for 
filing  as  initial  rate  schedules  one 
borderline  service  agreement  with  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG).  In  accordance  with  the 
Commission's  recently  announced 
policy  on  the  filing  of  jurisdictional 


service  agreements  effective  as  of  May 
19,  1964.  PP&L  states  that  the  borderline 
sales  are  based  on  state  commission 
approved  retail  rates. 

PP&L  states  that  copies  of  the  filing 
were  served  on  N^'SEG. 

Comment  date:  March  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Indianapolis  Power  &  Light  Co. 

IDocket  No.  ER94-974-0O01 

Take  notice  that  on  February  15.  1994, 
Indianapolis  Power  &  Light  Company 
(IPL),  tendered  for  filing  proposed 
changes  in  its  FERC  Rate  Schedule  No. 
21.  The  proposed  changes  would 
increase  revenues  from  jurisdictional 
sales  and  service  bv  approximately 
S57.500  based  on  tte  twelve-month 
period  ending  December  31,  1992. 

The  rate  schedule  supplement 
consists  of  Amendment  No.  4  to  the 
Agreement  dated  as  of  October  9,  1986, 
which  sets  forth  the  rates,  charges,  terms 
and  conditions  for  wholesale  electric 
service  to  Boone  County  Rural  Electric 
Membership  Corporation  (Boone 
REMC).  Amendment  No.  4  increases  the 
rate,  revises  appropriate  contract 
language  reflecting  said  assignment,  and 
extends  the  e.xisting  Agreement  for  a 
successive  term  of  15  years.  The 
Agreement  would  otherwise  terminate 
December  10,  1993. 

The  only  customer  affected  by  this 
fihng  is  Wabash  Valley,  which  has 
executed  said  Amendment  No.  4  and 
has  concurred  in  this  filing. 

Copies  of  this  filing  were  sent  to 
Wabash  Valley  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  March  14,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noUce. 

8.  Public  Service  Company  of  Colorado 

[Docket  No.  ER94-977-000) 
,     Take  notice  that  on  February  18,  1994, 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  with  the 
Commission  amendments  to  its  Power 
Supply  Agreement  (PSA)  with  Holy 
Cross  Electric  Association,  Inc.  (Holy 
Cross),  which  is  on  file  as  Public  Serv  ice 
Rate  Schedule  FERC  No.  52.  The 
changes  are  to  lower  the  demand  charge 
for  Full  Requirements  Service  under  the 
PSA  fi-om  S13.08  per  Kw  of  billing 
demand  to  $11.53  per  Kw  of  billing 
demand  and  to  specify  the  loss  factor 
used  for  transactions  under  Article  5.4 
of  the  PSA.  which  provides  for 
Economy  Energy  purchases,  as  4.6% 
(Public  Service  previously  used  6%). 
Both  amendments  are  proposed  to  be 
effective  as  of  April  15,  1992. 
(requesting  waiver  for  good  cause 


shown),  although  Public  Service 
requests  that  the  decrease  in  the 
demand  charge  be  conditioned  on  final 
FERC  action  (other  than  rejection)  of  the 
Transmission  Integration  and 
Equalization  Agreement  (TIE 
Agreement)  between  Public  Serv  ice  and 
Holy  Cross,  which  was  filed  by  Pubfic 
Service  in  another  docket,  and  the  TIE 
Agreement  being  given  an  effective  date 
of  April  15,  1992.  Ehie  to  the 
relationship  between  the  TIE  Agreement 
and  the  proposed  decrease  in  the 
demand  charge  under  the  PSA,  Public 
Service  also  requests  that  the  two 
proceedings  be  consolidated. 

Public  Service  states  that  copies  of  the 
filing  have  been  served  on  Holy  Cross, 
the  Colorado  Office  of  Consumer 
Counsel,  and  the  Colorado  Public 
Utilities  Commission. 

Comment  date:  March  11.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  Colorado 

[Docket  No.  ER94-978-0001 

Take  notice  that  on  February  18. 1994, 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  vrith  the 
Commission  the  Transmission 
Integration  and  Equalization  Agreement 
(TIE  Agreement)  between  Public  Service 
and  Holy  Cross  Electric  Association. 
Inc.  (TIE  Agreement).  The  TIE 
Agreement  provides  for  the  integration 
of  the  Pubhc  Service  and  Holy  Cross 
Electric  Association,  Inc.  (Holy  Cross) 
transmission  facilities,  the  creation  of  an 
integrated  Public  Service/Holy  Cross 
transmission  system,  and  a  mechanism 
whereby  the  two  parties  share  the  costs 
of  the  integrated  svstem  in  accordance 
with  the  loads  eacK  places  on  the 
integrated  system.  Public  Service 
requests  that  the  TIE  Agreement  be 
effective  as  of  April  15,  1992,  and 
requests  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown.  Public  Service  also  requests  that 
this  proceeding  be  consolidated  with 
another  Public  Service  filing,  which 
proposes  two  amendments  to  the  Power 
Supply  Agreement  between  Pubhc 
Service  and  Holy  Cross,  on  file  as  Public 
Serv  ice  Rate  Schedule  FERC  No.  52. 
Public  Service  states  that  consohdation 
is  appropriate  due  to  the  relationship 
between  the  TIE  Agreement  and  one  of 
the  proposed  amendments  to  Rate 
Schedule  No.  52. 

Public  Service  states  that  copies  of  the 
filing  have  been  served  on  Holy  Cross, 
the  Colorado  Office  of  Consumer 
Counsel,  and  the  Colorado  Public 
UtiUties  Commission. 

Comment  date:  March  14.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Purchase  Agreement,  to  limit  its  power 
purchase  obligations  under  the  Power 
Purchase  Agreement.  Northern  Electric 
further  states  tliat  the  Interconnection 
Agreement  is  being  submitted  due  to  the 
incorporation  of  its  forte  majeure 
provisions  into  the  Power  Purchase 
Agreement,  and  is  not  itself 
jurisdictional. 

Comment  date;  March  10,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Portland  General  Electric  Co. 

[Docket  No.  ER94-979-0001 

Take  notice  that  on  February  22,  1994, 
E'ortland  General  Electric  Company 
(I'GE)  tendered  for  fihng  an  amendment 
to  the  Grizzly  Construction  Trust 
Agreement  Between  the  Bonneville 
Power  Administration  (BPA)  and 
Portland  General  Electric  Company 
(PGE). 

PGE  has  served  copies  of  this  filing  on 
the  Bonneville  Power  Administration 
and  the  Oregon  Public  Utility 
Commission. 

Comment  date:  March  14. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Co. 

I  Docket  No  ER94-98O-00O1 

Take  notice  that  on  February  22,  1994, 
f'ortLand  General  Electric  Company 
(PGE)  tendered  for  filing  an  alternate 
point  of  delivery  for  ser\ice  under 
Contracts  with  the  cities  of  Burbank 
(PGE  Rate  Schedule  FERC  No.  77)  and 
Glendale  (PGE  Rate  Schedule  FERC  No. 
78),  Califoraia.  PGE  requests  waiver  of 
the  notice  provisions  of  18  CFR  Part 
35.3  to  allow  servnce  at  the  new  point 
of  dehver\'  efiecuve  February-16,  1994, 
because  of  e.xtnordinary  circumstances 
created  by  the  California  earthquake  of 
January  17,  1994. 

PGE  has  ser\ed  copies  of  this  filing  on 
the  cities  of  Bu.'bank  and  Glendale,  and 
on  the  Oregon  Public  Utihty 
Commission. 

Comment  date-  March  14. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Comment  date:  March  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Co. 

[Docket  No  ER94-983-000] 

Take  notice  that  on  February  22. 1994, 
Northeast  Utihties  Service  Company 
(NUSCO)  tendered  for  filing  a  Service 
Agreement  to  provide  non-firm 
transmission  ser\'ice  to  Great  Bay  Power 
Corporation  (Great  Bay)  under  the  NU 
system  Companies'  Transmission 
Service  Tariff  No.  2. 

Comment  date:  March  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Montaup  Electric  Co. 

[Docket  No.  ER94-984-0001 

Take  notice  that  on  February  23,  1994, 
Montaup  Electric  Company  (Montaup) 
filed  a  credit  of  $2,283,256.23  under  its 
Purchased  Capacity  Adjustment  Clause 
(PCAC)  to  true  up  the  amounts  billed  in 
1993  under  a  forecast  billing  rate  to 
conform  with  actual  purchased  capacity 
costs.  The  credit  will  appear  in  bills  for 
January  1994  service  rendered  for  all 
requirements  service  to  Montaup's 
affiliates  Eastern  Edison  Company  in 
Massachusetts  and  Blackstone  Valley 
Electric  Company  in  Rhode  Island, 
contract  demand  service  to  its  affiliate 
New^jort  Electric  Corporation  in  Rhode 
Island,  and  contract  demand  service  to 
non-affiUates:  Pascoag  Fire  District  in 
Rhode  Island  and  the  Town  of 
Middleborough  in  Massachusetts. 

Comment  date:  March  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Central  Illinois  Public  Service  Co.         16.  Northern  Electric  Power  Co.,  LJ*. 


[Docket  No.  ER94-982-000| 

Take  notice  that  on  February  22,  1994, 
Central  Illinois  PubUc  Service  Company 
(CIPS)  submitted  for  fiUng  the  First 
Amendment,  dated  January  5,  1994 
(First  Amendment),  to  the  Power 
Supply  and  Transmission  Service 
Agreement,  dated  January  9,  1992 
(.Agreement),  between  CIPS  and  Wabash 
Valley  Power  Association,  Inc.  (Wabash 
Valley)  At  Wabash  Valley's  request,  the 
First  Amendment  provides  that  Wabash 
Valley  vrAl  take  service  under  levelized 
demand  charges  for  an  additional  two 
years  beyond  the  period  for  levelized 
rates  contemplated  in  the  presently 
f  ffective  Agreement. 

CIPS  seeks  an  effective  date  of  January 
1.  1994  and.  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  fihng  were 
served  on  Wabash  Valley,  the  Illinois 
Commerce  Commission  and  the  Indiana 
Utility  Regulator)'  Commission. 


[Docket  No.  ER94-995-000) 

Take  notice  that  on  February  28, 1994, 
Northern  Electric  Power  Co.,  LP. 
("Northern  Electric")  tendered  for  filing 
a  Third  Amendment  to  the  Power 
Purchase  Agreement  dated  June  24, 
1992,  on  file  with  the  Commission  as 
Rate  Schedule,  FERC  No.  1.  According 
to  Northern  Electric,  the  Third 
Amendment  makes  several  minor 
changes  to  the  Rate  Schedule  which  are 
being  made  at  the  request  of  the  lenders 
providing  construction  financing  for  the 
Hudson  Falls  hydroelectric  project. 
Northern  Electric  further  states  that  the 
changes  correct  typographical  errors; 
replace  the  site  description  with  a 
corrected  site  description;  incorporate 
force  majeure  provisions  of  the 
Interconnection  Agreement  for  the 
Hudson  Falls  project  into  the  Power 
Purchase  Agreement;  and  provide  a 
waiver  by  the  purchasing  utihty  of  any 
rights  it  may  have,  outside  the  Power 


Standard  Paragraphs 

E.  Any  person  desi.ring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  cf  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Liiiwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  94-5207  Filed  3-7-94;  8:45  am] 
BU.UNG  CODE  en7-01-P 

[Docket  No.  ER92-429-002,  et  al.] 

Torco  Energy  Marketing,  Inc.,  et  at.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  25,  1994. 

Take  notice  that  the  following  filings 
Jiave  been  made  with  the  CjDmmission; 

1.  Torco  Energy  Marketing,  Inc. 

[Docket  No.  ER92-429-0021 

Take  notice  that  on  January  18.  1994, 
Torco  Energy  Marketing,  Inc.  filed 
certain  information  as  required  by  the 
Federal  Energy  Regulator}' 
Commission's  September  7,  1989  order 
in  this  proceeding,  48  FERC  ^61,294 
(1989).  Copies  of  the  Torco  Energy 
Marketing,  Inc.  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2,  lES  Utilities,  Inc. 

[Docket  No.  ER94-971-0001 

Take  notice  that  on  February  14,  1994, 
lES  Utilities,  hic.  (lESU)  tendered  for 
filing  a  Notice  of  Cancellation  for  Iowa 
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Southern  Utilities  Company  (ISU)  FERC 
Rate  Schedules  No.  34,  37,  and  46,  and 
for  Iowa  Electric  Light  and  Power 
Company  FERC  Rate  Schedule  48.  lESU 
is  the  renamed  surviving  corporation 
resulting  from  the  December  31, 1993, 
merger  of  ISU  and  IE.  lESU  requests  an 
effective  date  of  January  1, 1994,  for  all 
of  the  proposed  cancellations. 

A  copy  of  the  filing  was  served  upon 
the  Iowa  State  Utilities  Board. 

Comment  date:  March  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Jeffrey  ].  Burdge 

(Docket  No.  ID-2484-OOll 

Take  notice  that  on  December  17, 
1993,  Jeffrey  J.  Burdge  (Applicant) 
tendered  for  filing  an  application  under 
section  305fb)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director 

Pennsylvania  Power  &  Light  Company. 
Director 

Dauphin  Deposit  Corporation. 
Director 

Dauphin  Def>osit  Bflnk  &  Trust  Company, 

Comment  date:  March  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Richard  A.  Liddy 

(Docket  No.  ID-2811-OOOl 

Take  notice  that  on  December  22, 
1993.  Richard  A.  Liddy  (Apphcant) 
tendered  for  filing  an  apphcation  umder 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director 

Union  Electric  Company. 
Director.  President  and  Chief  Executive 
Officer 
General  American  Life  Insurance 

Company 
Comment  date:  March  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lin  wood  A.  Watson,  Jr., 

Acting  Secretary: 

|FR  Doc.  94-5208  Filed  3-7-94;  8:45  am] 

BILLING  cooe  eriT-oi-p 


[Project  No.  2376-001  Virgl.nia] 

Appalachian  Power  Co.;  Availability  of 
Environmental  Assessment 

March  2, 1994. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Reusens  Project,  located  on 
the  James  River  in  Amherst  and  Bedford 
Counties,  Virginia,  near  the  city  of 
Lynchburg,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  existing 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  Please  affix 
Project  No.  2376-001  to  all  comments. 
For  further  information,  please  contact 
Kim  A.  Nguyen,  Environmental 
Coordinator,  at  (202)  219-2841. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  94-5209  Filed  3-7-94;  8:45  am] 
BILLING  COOE  671 7-01 -M 


[Docket  No.  CP94-237-000,  et  al.J 

El  Paso  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

February  25,  1994, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  El  Paso  Natural  Gas  Company  and 
Arkla  Energy  Resources  Company 

[Docket  No.  CP94-237-000) 

Take  notice  that  on  February'  18.  1994, 
El  Paso  Natural  Gas  Company  (El  Paso) 
P.O.  Box  1492  El  Paso.  Texas  79978  and 
Arkla  Energy  Resources  Company  (AER) 
1600  Smith  Street.  Houston.  Texas 
77002.  filed  in  Docket  No.  CP94-237- 
000,  a  joint  apphcation  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  provided  pursuant  to 
El  Paso's  Rate  Schedule  X-52  and  AER's 
Rate  Schedule  XE-52,  all  as  more  fully 
set  forth  in  the  apphcation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  by  orders  issued  June 
25,  1979,  in  Docket  Nos.  CP79-155  & 
CP79-243  El  Paso  and  AER,  successor- 
in-interest  to  Arkansas  Louisiana  Gas 
Company  and  Arkla  Energv'  Resources, 
a  division  of  Arkla,  Inc.  were  authorized 
to  exchange  natural  gas  pursuant  to  an 
agreement  dated  December  29,  1978  as 
amended,  between  them.  The 
agreement,  it  is  said,  provided  for  the 
transportation  and  delivery  on  an 
exchange  basis  of  natural  gas  in 
Hemphill,  Roberts,  and  Wheeler 
Counties.  Texas,  and  Beckham.  Caddo. 
Custer.  Ellis,  Roger  Mills,  and  Washita 
Counties,  Oklahoma. 

El  Paso  and  AER  state  that  this 
arrangement  is  no  longer  required  by 
either  party  and  has  been  terminated 
pursuant  to  mutual  written  agreement  of 
the  parties. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  March  18, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

2.  Williams  Natural  Gas  Company 

[Docket  No.  CP94-231-OO0I 

Take  notice  that  on  February  16.  1994. 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP94-231-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to  install  facihties  at  an 
additional  dehver>'  point  for  Missouri 
Gas  Energy  (MGE)  to  accommodate  the 
delivery  of  gas  transported  by  WNG, 
under  WNG's  blanket  certificate  issued 
in  Docket  No.  CP82-479-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  construct  and 
operate  a  2-inch  tap  and  measuring, 
regulating  and  appurtenant  facilities  on 
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WNGs  Ottawa-Sedalia  12-inch  line  in 
Johnson  County.  Missouri,  for  deHveries 
of  gas  to  MGE  to  supply  a  new  housing 
development.  It  is  estimated  that  the 
construction  cost  would  be 
approximately  $16,860,  for  which  WNG 
would  be  reimbursed  by  MGE.  It  is 
stated  that  the  facihties  would  be  used 
for  the  dehvery  of  up  to  90  Mcf  of 
natural  gas  on  a  peak  day  and  3,800  Mcf 
on  an  annual  basis  in  the  first  year  and 
340  Mcf  on  a  peak  day  by  the  third  year. 
It  is  stated  that  the  volumes  proposed 
for  delivery  are  within  MGE's  existing 
entitlement. 

Comment  date:  April  11,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmission  Company 

[Docket  No.  CP94-243-O001 

Take  notice  that  on  February  22.  1994. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston! 
Texas  77002,  filed  in  Docket  No.  CP94- 
243-000.  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
upgrade  an  existing  meter  station  under 
FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  states  that  the  subject  existing 
meter  station  is  called  the  Orlando 
Meter  Stations  and  is  used  to  measure 
gas  deliveries  to  Peoples  Gas  System, 
Inc.  (Peoples).  FGT  proposes  to  upgrade 
the  meter  station  by  installing  a  high 
pressure  rotary  meter  and  related 
appurtenant  facilities.  The  meter  station 
is  located  at  milepost  6.7  on  FGT's  6- 
inch  Orlando  Lateral  in  Orange  County, 
Florida.  FGT  also  states  that  Peoples 
shall  reimburse  it  for  all  costs  relating 
to  the  proposed  upgrade  which  is 
estimated  to  be  511,500. 

It  is  further  stated  that  the  proposed 
upgrade  would  not  change  the 
certificated  levels  of  service  currently 
being  provided  to  Peoples  by  FGT.  Nor 
would  the  proposed  upgrade  increase 
contractual  gas  quantities.  Therefore, 
the  proposed  upgrade  would  not  impact 
FGT's  peak  day  or  annual  deliveries. 
The  present  and  proposed  quantity  to  be 
delivered  at  the  Orlando  division  is:  up 
to  32,520  M.MBtu  per  day  and  up  to 
8,808,900  MMBtu  per  year.  It  is  stated 
that  the  end- use  would  be  residential, 
commercial,  and  industrial. 

Comment  date  April  11,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  vdth  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owti  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fihng  a  protest.  If  a 
protest  is  filed  and  not  withdrawm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-5210  Filed  3-7-94;  8:45  am] 

BILUNG  C00£  9717-01-* 

[Docket  No.  CP94-240-000,  et  al.] 

El  Paso  Natural  Gas  Company,  etal.; 
Natural  Gas  Certiricate  Filings 

February  28,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1,  El  Paso  Natural  Gas  Co.;  Sunterra 
Gas  Gathering  Co. 

[Docket  No.  CP94-240-000] 

Take  notice  that  on  February  22,  1994, 
El  Paso  Natural  Gas  Company  (El  Paso], 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  and  Sunterra  Gas  Gathering 
Company  (Sunterra),  Alvarado  Square, 
Albuquerque,  New  Mexico  87158-2612, 
filed  in  Docket  No.  CP94-240-000  a 
joint  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
production  area  natural  gas  exchange 
serv  ice  between  El  Paso  and  Sunterra, 
all  as  more  fuUy  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  and  Sunterra  propose  to 
abandon  a  production  area  gas  exchange 
service  pursuant  to  a  Composite 
Supplemental  Agreement  to  a  Gas 
Purchase  Agreement  (agreement] 
between  El  Paso  and  Sunterra  dated 
May  1,  1975,  under  El  Paso's  Rate 
Schedule  X-13  and  Sunterra's  Rate 
Schedule  No.  2. '  El  Paso  and  Sunterra 
state  they  have  agreed  to  terminate  the 
agreement,  in  a  Letter  Agreement  dated 
October  27, 1993,  effective  October  31, 
1993,  with  any  imbalances  to  be 
resolved  by  December  31,  1993.  El  Paso 
and  Sunterra  state  that  there  are  no 
existing  imbalances  under  the 
agreement  to  be  abandoned. 

No  facihties  are  proposed  to  be 
abandoned  herein. 

Comment  date:  March  21,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Co. 

[Docket  No.  CP94-24S-000J 

Take  notice  that  on  February  23,  1994, 
Southern  Natural  Gas  Company 


I  The  e.icchange  was  part  of  Sunterra's  Rate 
Schedule  No.  2  authorizing  Sunterra's  jurisdictional 
sales  for  rei^ale.  Sunterra's  Rate  Schedule  No.  2  is 
no  longer  subject  to  regulation  since  the  Wellhead 
Decontrol  Act  of  1989  deregulated  first  sales 
contracts  terminatod  afler  July  26  1989. 
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(Southern).  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket 
No.  CP94-245-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  establish  a 
point  of  delivery  for  an  existing 
customer  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  provide  service 
to  Alabama  Gas  Corporation  (Alagasco) 
at  a  new  point  of  delivery  by  use  of 
existing  measurement  facilities  that 
Southern  previously  used  to  serve  the 
Lamar  County  Gas  District.  Southern 
states  that  the  service  will  enable 
Alagasco  to  serve  a  new  commercial 
customer.  In  addition.  Southern  states 
that  it  will  not  have  to  construct  any 
new  facilities  in  order  to  serve  Alagasco 
at  the  prop>osed  dehvery  point.  It  is 
stated  that  the  average  daily  flow  to  the 
proposed  dehvery  point  will  be  3  Mcf 
per  day  of  natural  gas. 

Comment  date:  April  14, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Co.  of  America 
and  ANR  Pipeline  Co. 

[Docket  No.  CP94-246-000] 

Take  notice  that  on  February  23. 1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  Illinois.  60148  and  ANR 
Pi{>eline  Company  (ANR).  500 
Renaissance  Center,  Etetroit,  Michigan 
48243,  filed  in  Docket  No.  CP94-246- 
000  a  joint  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
exchange  services,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

It  is  stated  that  authority  is  requested 
for:  (1)  Natural  to  abandon  an  exchange 
service  with  ANR  authorized  in  Docket 
No.  G-10057  and  performed  under 
Natural's  Rate  Schedule  X-7; 

(2)  Natural  to  abandon  an  exchange 
service  with  ANR  authorized  in  Docket 
No.  CP69-251,  as  amended,  and 
performed  under  Natural's  Rate 
Schedule  X-21; 

(3)  Natural  and  ANR  to  abandon  an 
exchange  service  authorized  in  Natural's 
Docket  No.  CP75-202,  as  amended,  and 
ANR's  Docket  No.  CP75-205,  as 
amended,  and  performed  under 
Natural's  Rate  Schedule  X-58  and 
ANR's  Rate  Schedule  X-44;  and 


(4)  Natural  and  ANR  to  make  up 
imbalances  attributable  to  the  above 
exchange  agreements  at  the  existing 
interconnections  specified  in  such 
exchange  agreements  and/or  other 
transportation  and/or  exchange 
agreements  between  them  or  at  more 
convenient  interconnections  located  on 
their  systems,  or  alternatively,  by 
offsetting  such  imbalances  among  each 
other  or  with  imbalances  under  other 
transportation  and/or  exchange 
agreements  between  them. 

It  is  stated  that  pursuant  to  a  gas 
exchange  agreement  between  Natural 
and  ANR  dated  March  6,  1956,  (1956 
Agreement).  Natural's  Rate  Schedule  X- 
7,  Natural  and  ANR  exchanged  during 
periods  of  emergency,  volumes  of 
natural  gas  in  Bureau  County,  Illinois 
pursuant  to  authorization  granted  in 
Docket  No  G-10057. 

It  is  also  stated  that  pursuant  to  an 
exchange  agreement  dated  January  15, 
1969.  as  amended  (1969  Agreement). 
Natural's  Rate  Schedule  X-21.  Natural 
and  ANR  exchanged  up  to  125,000  Mcf 
of  natural  gas  per  day  in  Cameron 
Parish,  Louisiana  and  Hansford  and 
Wheeler  Counties.  Texas  pursuant  to 
authorization  granted  in  Docket  No. 
CP69-251.  as  amended. 

It  is  further  stated  that  pursuant  to  an 
exchange  agreement  dated  November 
13, 1974,  as  amended  (1974  Agreement), 
Natural  and  ANR  exchanged  up  to 
10,000  Mcf  of  natural  gas  per  day  in 
Hansford  and  Wheeler  Counties,  Texas 
and  Beaver,  Caddo  and  Woodward 
Counties.  Oklahoma  pursuant  to 
authorization  granted  in  Natural's 
Docket  No.  CP75-202,  as  amended,  and 
in  ANR's  Docket  No.  CP75-205,  as 
amended. 

Moreover,  it  is  stated  that  pursuant  to 
a  letter  agreement  between  Natural  and 
ANR  dated  August  20.  1993,  Natural 
and  ANR  agreed  to  terminate  the  1956. 
1969  and  1974  Agreements  effective 
December  1, 1993.  Therefore,  Natural 
and  ANR  requested  in  the  present  joint 
appUcation,  authority  for:  (1)  Natural  to 
abandon  an  exchange  service  with  ANR 
authorized  in  Docket  No.  G-10057  and 
performed  under  Natural's  Rate 
Schedule  X-7; 

(2)  Natural  to  abandon  an  exchange 
service  with  ANR  authorized  in  Docket 
No.  CP69-251.  as  amended,  and 
performed  under  Natural's  Rate 
Schedule  X-21; 

(3)  Natural  and  ANR  to  abandon  an 
exchange  service  authorized  in  Naturals 
Docket  No.  CP75-202,  as  amended,  and 
ANR's  Docket  No.  CP75-205.  as 
amended,  and  {performed  under 
Natural's  Rate  Schedule  X-58  and 
ANR's  Rate  Schedule  X-44;  and 


(4)  Natural  and  ANR  to  make  up 
imbalances  attributable  to  the  1956. 
1969  and  1974  Agreements  at  the 
existing  interconnections  specified  in 
such  exchange  agreements  and/or  other 
transportation  and/or  exchange 
agreements  between  them  or  at  more 
convenient  intercormections  located  on 
their  systems,  or  alternatively,  by 
offsetting  such  imbalances  among  each 
other  or  with  imbalances  under  other 
transportation  and/or  exchange 
agreements  between  them. 

Comment  date:  March  21, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energ>-  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission. 
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file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  w-ithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc  94-52 1 1  Filed  03-07-94:  8:45  am) 

Bn.UNC  COOC  6717-01-P 

[Docket  No.  RP94-150-00C] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

March  2,  1994. 

Take  notice  that  on  February  28.  1994. 
ANR  Pipeli.ne  Company  (.ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
follov\-ing  tariff  sheets: 

First  Revised  First  Revised  Sheet  No.  9 
Second  Substitute  First  Rev-ised  Sheet  No.  13 
Second  Substitute  First  Revised  Sheet  No.  16 
First  Revised  First  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  recovery  mechanism  of  its 
Tariff  to  implement  recovery  of  $9.3 
million  of  costs  that  are  associated  with 
its  obligations  to  Dakota  Gasification 
Company  (Dakota).  ANR  proposes  a 
reservation  fee  surcharge  applicable  to 
its  Fart  284  firm  transportation 
customers  to  collect  ninety  percent 
(90%)  of  the  Dakota  costs  and  an 
adjustment  to  the  maximum  base  tariff 
rates  of  Rate  Schedule  ITS  shippers  to 
recover  the  remaining  ten  percent 
(10%).  ANR  has  requested  that  the 
Commission  accept  the  tendered  sheets 
to  become  effective  March  1,  1994. 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  state 
commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N'E.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385  211  and  385  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Ail  such  motions  or  protests 
should  be  filed  on  or  before  March  10, 


1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  »4-5212  Filed  3-7-94;  8:45  am) 

BILUNQ  COOe  «717-01-M 


[Docket  Nos.  RP94-6-003  and  RP94-64- 
003] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  2. 1994. 

Take  notice  that  on  February  25,  1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  to  resolve  the 
issue  of  allocating  Stranded  858  costs  to 
Rate  Schedule  GS-T  customers,  the 
parties  in  the  captioned  dockets  have 
agreed  that  Northern  should  modify  its 
tariff  to  provide  that  any  allocation  of 
Stranded  858  costs  will  incorporate  the 
weighted  average  peak  day  contract 
entitlement  for  GS-T  customers.  Such 
weighted  average  peak  day  will  be 
derived  by  taking  the  weighted  average 
of  the  underlying  Rate  Schedule  GS 
peak  contract  entitlements  that  were  in 
effect  prior  to  November  1. 1993. 
Additionally,  parties  have  agreed  that 
Northern  will  determine  the  monthly 
Stranded  858  bill  for  GS-T  customers  by 
multiplying  the  GS-T  Stranded  858  rate 
component  by  the  lower  of.  (i)  The 
weighted  average  GS-T  peak  contract 
entitlement;  or  (ii)  the  actual  GS-T 
volume  moved  under  a  customer's  GS- 
T  contract.  Such  calculation  will  be 
made  for  each  day  of  a  given  month,  and 
the  monthly  Stranded  858  amount  will 
be  the  total  of  these  daily  calculations. 
Therefore,  Northern  has  filed  Third 
Revised  Sheet  No.  245  and  First  Revised 
Sheet  No.  246  to  establish  this 
modification  effective  November  1, 
1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N'E., 
Washington,  DC,  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 


should  be  filed  on  or  before  March  10. 
1994.  All  protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-5214  Filed  3-7-94;  8:45  am] 
B4LUN0  COOC  8717-01-M 

[Docket  Nos.  RP94-7-002  and  RP94-6S- 
003] 

Northern  Naturai  Gas  Co.,  Proposed 
Changes  in  FERC  Gas  Tariff 

March  2.  1994. 

Take  notice  that  on  February  25.  1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  to  resolve  the 
issue  of  allocating  Gas  Supply 
Realignment  (GSR)  costs  to  Rate 
Schedule  GS-T  customers,  the  parties  in 
the  captioned  dockets  have  agreed  that 
Northern  should  modify  its  tariff  to 
provide  that  any  allocation  of  GSR  costs 
will  incorporate  the  weighted  average 
peak  day  contract  entitlement  for  GS-T 
customers.  Such  weighted  average  peak 
day  will  be  deri\'ed  by  taking  the 
weighted  average  of  the  underlying  Rate 
Schedule  GS  peak  contract  entitlements 
that  were  in  effect  prior  to  November  1, 

1993.  Additionally,  parties  have  agreed 
that  Northern  will  determine  the 
monthly  GSR  bill  for  GS-T  customers 
by  multiplying  the  GS-T  GSR  rate 
component  by  the  lower  of:  (i)  The 
weighted  average  GS-T  peak  contract 
entitlement;  or  (ii)  the  actual  GS-T 
volume  moved  under  a  customer's  GS- 
T  contract.  Such  calculation  v.'ill  be 
made  for  each  day  of  a  given  month,  and 
the  monthly  GSR  amount  will  be  the 
total  of  these  daily  calculations. 
Therefore,  Northern  has  filed  First 
Revised  Sheet  No.  248  to  establish  this 
modification  effective  November  1, 
1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street. 'NE.. 
Washington,  DC.  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  10, 

1994.  All  protests  will  be  considered  by 
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the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestant  a  party  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  WatsoD,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-5215  Filed  3-7-94;  8;45  am] 

BILUNQ  CODE  6717-01-M 

[DocKot  No.  RP94-1 52-000] 

Northern  Border  Pipeline  Co.;  Petition 
for  Limited  Waiver  of  Tariff  Provisions 

.March  2.  1994. 

Take  notice  that  on  February  28,  1994, 
Northern  Border  Pipeline  Company 
(Northern  Border)  hereby  petitions  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  a  limited  waiver  of 
Northern  Border's  FERC  Gas  Tariff,  to 
the  extent  necessary,  to  extend  the  time 
period  to  June  30,  1994  in  which  firm 
shippers  have  to  discharge  the  Tender 
Deficiencies  accumulated  during  the 
pipeline  outage  on  Foothills  Pipe  Lines 
Ltd. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  a  motion  to 
inter\ene  or  protest  with  the  Federal 
Energy  Regulator}'  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  10, 
1994.  Protests  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  arc  available 
for  public  inspection  in  the  public 
reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 
[FR  Doc.  94-5213  Filed  3-7-94;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  RP93-1 65-001] 

OkTex  Pipeline  Co.;  Place  Tariff  Sheets 
In  Effect 

Mardi  2,  1994 

Take  notice  that  on  February  16,  1994, 
OkTex  PipeUne  Company  (OkTex)  filed 
a  request  to  place  into  effect  on  March 
1,  1994,  Original  Volume  No.  1.  Third 
Revised  Sheet  No.  5. 


OkTex  states  that  on  August  6.  1993 
OkTex  filed  with  the  Commission 
Second  Revised  Tariff  Sheet  No.  5.  By 
order  issued  September  3,  1993,  tlie 
Commission  accepted  and  suspended 
the  tariff  sheet  for  five  months  to 
become  effective  February  5,  1994. 
subject  to  refund  and  conditions,  and 
ordered  a  public  hearing  to  be  held. 

OkTex  states  that  the  rates  reflected  in 
Third  Revised  Tariff  Sheet  No.  5,  are 
lower  than  those  accepted  in  the 
September  order  in  anticipation  of  a 
settlement  offer  which  v«ll  be  filed. 

OkTex  states  that  it  has  served  the 
foregoing  document  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  10, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5216  Filed  3-7-94;  8:45  am] 

BILUNG  CODE  e717-01-M 

[Docket  No.  RP94-1 53-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

March  2,  1994. 

Take  notice  that  on  February  18,  1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  revised  tariff  sheets  as  reflected  on 
Appendix  A  to  the  filing. 

The  subject  tariff  sheets  bear  an  issue 
date  of  February  28,  1994  and  a 
proposed  effective  date  of  April  1,  1994. 

Panhandle  states  that  this  filing  is 
necessary'  to  recover  a  portion  of  certain 
additional  take-or-pay  settlement  and 
contract  reformation  costs  in  accordance 
with  the  Commission's  Order  No.  528 
cost -sharing  and  recovery-  mechanism 
The  proposed  tariff  sheets  refiect  a 
volumetric  surcharge  of  0.19c  per  Dt.  to 
effectuate  the  recover}-  of  75%  of 
appro.ximately  $2.4  million  of  take-or- 
pay  settlement  and  contract  reformation 
costs  related  to  gas  purchase 
arrangements  with  various  producer 
suppliers.  Panhandle  proposes  to 


recover  these  amounts  over  a  two  year 
period  commencing  April  1, 1994  and 
terminating  on  March  31,  1996.  The 
volumetric  surcharge  is  applicable  to  all 
volumes  transported  by  Panhandle 
(including  volumes  transported  under 
Storage  Related  Transportation),  with 
two  limited  exceptions.  The  volumetric 
surcharge  on  transportation  volumes 
shal]  not  be  applied  to: 

(i)  Volumes  of  gas  withdrawn  from  storage. 
to  the  extent  the  surcharge  was  applicable  to 
ihe  transportation  of  the  correspwnding 
volumes  into  storage;  or 

(ii)  Volumes  of  gas  transported  on  any 
pwrtion  of  the  Panhandle  system  for  one 
Shipper,when  title  to  such  gas  passes  to 
another  Shipper  of  gas  for  immediate 
redelivery  and  subsequent  transportation  on 
the  Panhandle  system. 

Panhandle  further  states  that  copies  of 
its  filing  were  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  9,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  94-5217  Filed  3-7-94;  8:45  am] 
BILUNG  CODE  e717-01-M 

[Docket  No.  TM94-4-28-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  In  FERC  Gas  Tartff 

March  2. 1994. 

Take  notice  that  on  February  28, 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  fiUng  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  Usted  on  Appendix  A  to  the 
filing.  The  proposed  effective  date  of 
these  revised  tariff  sheets  is  April  1, 
1994. 

Panhandle  states  the  fihng  is  made  in 
accordance  with  Section  24  (Fuel 
Reimbursement  Adjustment)  of  the 
General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff,  First 
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F^'vised  Volume  No.  1.  The  rev-ised  tariff 
sheets  Filed  reflect  the  following 
c>iar.ges  to  the  Fuel  Reimbursement 
Percentages: 

( 1 )  No  chdjige  In  the  Gathering  Fuel 
Rfirnbursement  Psrcentaj^a; 

(2)  a  06%  increase  in  the  Fiold  Zone  Fuel 
Reimbursement  Percentage; 

(3)  No  change  in  the  Market  Zone  Fuel 
Reimbursement  Percentage; 

[A]  No  change  in  the  Field  Area  Storage 
Percentages,  and 

(5)  .Mo  change  in  the  Market  Area  Storage 
Percentages. 

Panhandle  states  that  copies  have 
been  served  on  all  customers  subject  to 
the  tariff  sheets  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  hfiard  or  to 
protest  said  filing  should  Sle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  talcen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  voshing  to 
become  a  party  must  file  a  motion  to 
intcr\'ene.  Copies  of  this  filing  are  on 
file  uith  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lir.wood  A.  Watson,  Jr., 
Actir.g  Secretary. 

(FF  Dc«;.  94-5218  Filed  J-7-94.  3.45  dtaj 
BiLu.««:  coce  sn7-ci-M 

[Docket  No.  CP94-25:M500] 

Ter  .lessee  Gas  PSpeiine  Co.;  Request 
Under  Blanket  Au't^oHzation 

March  2,  1904. 

Take  notice  that  on  February  25,  1994, 
Tennessee  Gas  Pipeline  Compz^y 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  Sled  in  Docket  No.  CP94- 
253-OCO  a  request  pursuant  to  Sections 
157.205  and  157.212  cf  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  replace  an  existing  3" 
meter  tube  with  a  4"  tube  in  order  to 
more  accurately  measure  the  volumes 
received  for  the  account  of  the  City  of 
Pardons.  Tennessee,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  end  open  to  public 
inspection. 

Tennessee  states  that  it  currently 
transports  natural  gas  on  a  firm  basis  to 
the  Qty  of  Parsons  pursuant  to  a  firm 
gas  transportition  agreement  and  that 


the  cxurent  capacity  being  delivered 
exceeds  the  flow  rate  that  can  be 
accurately  measured  by  the  existing  3" 
meter  facility.  Additionally,  Tennessee 
states  that  m  order  to  improve  the 
measurement  accuracy  of  this  facility,  it 
proposes  to  replace  the  existing  meter 
tube  with  a  4"  meter  tube  at  Meter  No. 
2-O055-1.  the  Parsons  Sales  station 
located  in  Decatur  County,  Tennessee. 
Tennessee  states  that  the  replacement  of 
these  facilities  vnll  not  increase  the 
contracted  delivery  quantity  under  this 
contract,  that  the  facility  will  be  located 
on  an  existing  right-of-way  that  the  cost 
of  renovating  this  facility  is  estimated  to 
be  $9,000  which  cost  will  be  borne  by 
Tennessee. 

Tennessee  also  states  that  it  does  not 
propose  to  increase  or  decrease  the  total 
daily  and'or  annual  quantities  it  is 
authorized  to  deliver  to  the  City  of 
Parsons.  Tennessee  further  states  that 
the  replacement  of  this  existing  meter  is 
nut  prohibited  by  Its  currently  effective 
tariff  and  that  it  has  sufficient  capacity 
to  accomplish  the  deliveries  without 
detriment  or  disadvantage  to  any  of 
Tennessee's  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  acti\'ity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  tmd  not  withdrawn 
v^nthin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  GaJs  Act. 
Llnwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-5219  Filed  3-7-94;  8:45  am) 
BIU.IMQ  COOe  8717-<rt-lll 


Pocket  No.  RP94-151-000] 

Texas  Eastern  Transmission  Cotj.; 
Proposed  Changes  in  FERC  Gas  Tariff 

March  2. 1994. 

Take  notice  that  on  Febrjary  28, 1994 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastom)  filed  a  limited 
application  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  15  USC  Section  717c 
(1988).  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  promulgated 


thereunder  to  recover  gas  supply 
realignment  costs  (GSR  Costs)  which 
Texas  Eastern  states  it  incurred  as  a 
consequence  of  implementing  Order  No. 
636. 

Texas  Eastern  states  it  is  filing  to 
recover  GSR  Costs  from  customers  in 
accordani:»  witih  the  procedures  set 
forth  in  Section  15.2(C)  of  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1,  and  in  accordance  with 
the  Commission's  order  issued  April  22, 
1993  (April  22  Order),  September  17, 
1993  (September  1 7  Order)  and 
December  17, 1993  (December  17  Order) 
in  Docket  Nos.  RS92-1 1-000.  RS92-11- 
003,  RS92-11-O04,  RP88-*7-O00.  et  al.. 
(Phase  I/'Rates),  and  RP92-234-001. 
Texas  Eastern  slates  that  Order  No.  636 
and  the  April  22,  September  17  and 
December  17  Orders  permit  Texas 
Eastern  to  file  this  limited  Section  4 
filing  to  continue  recovery  of  its  GSR 
Costs, 

Texas  Eastern  slates  that  the  filing 
includes  known  and  measurable  GSR 
Costs  incurred  since  the  date  of  its 
previous  quarterly  filing,  plus  carr>ing 
charges  through  February  28,  1994, 
totalling  $19,106,544.  Additional 
interest  of  $352,922  at  the  ciirrent  F'ERC 
annual  rate  of  6.00%  is  added  for 
carrying  charges  from  March  1, 1994  to 
the  projected  payment  dates.  The 
proposed  effective  date  of  the  filing  Is 
April  1.1994. 

Texas  Eastern  states  that  copies  of  the 
filing  were  serv'ed  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions,  as  well  as  current 
interruptibie  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioa 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  2042f>,  in  accordance  vn\h  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Ail  such 
motions  or  protests  should  be  filed  on 
or  before  March  10, 1994.  Protests  will 
be  considered  by  the  Commission  in 
detc-mimng  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  v^ishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LJawood  A.  Wat^oo,  Jr., 
Acting  SucTftary. 
[FR  Doc.  94-5221  Filed  3-7-94;  8:45  amj 

BILUNQ  coot  6717-C1-M 
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[Doctot  Na  QT94-27-000] 

Texas  Eastern  Transmission  Corp; 
Proposed  Ctianges  In  FERC  Gas  Tariff 

March  2. 1994. 

Take  notice  that  on  February  25,  1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  h*LKC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  it  is  filing  the 
tariff  sheets  to  modify  Sections  9.2,  9.3. 
9.4,  9.5,  9.9  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
necessary  to  reflect  a  permanent 
capacity  release  transaction  executed 
under  Texas  Eastern's  Rate  Schedule 
FT-1.  The  release  was  from  North 
Attleboro  Gas  Company  to  CNG  Gas 
Ser\ices  to  be  effective  December  17, 
1993.  Texas  Eastern  states  that  it  posted 
the  capacity  release  transaction  on  the 
LINK*-  System  in  accordance  with 
Section  3.14  of  Texas  Eastern's  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tanff.  Sixth  Revised  Volume  No.  1. 

The  tariff  sheets  are  proposed  to  be 
effective  December  17,  1993.  Texas 
Eastern  states  that  copies  of  the  filing 
were  served  on  firm  customers  of  Texas 
Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energ>'  Regulator^'  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  10,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary.  J 

IFR  Doc.  94-5220  Filed  3-7-94;  8:45  am) 
BiLUNQ  coo€  enr-oi-M 


[Docket  No.  ES94-16-000] 
UtiliCorp  United  inc.;  Application 

March  2,  1994 

Take  notice  that  on  February  25,  1994. 
UtiliCorp  United  Inc  (UtiliCorp)  filed 
an  application  under  Section  204  of  the 
Federal  Power  Act  seeking  authorization 
to  extend  or  enter  into  a  replacement 


Reimbursement  Agreement  and  a  Pledge 
Agreement  to  secure  a  long-term  letter 
of  credit  in  the  amount  of  not  more  than 
$7.3  million.  Also,  UtiliCorp  requests 
exemption  from  the  Conunission's 
competitive  bidding  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  24,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Ac\ir,g  Secretary. 
IFR  Doc.  94-5222  Filed  3-7-94;  8:45  am] 

BtLLMQ  CODE  SMT-OI-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

.Administration. 

ACTION:  Notice  of  request  submitted  for 

review  by  ttie  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EL'\j  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperv\'ork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energv' 
(DOE). 

Each  entr)'  contains  the  following 
information: 

(1)  The  sponsor  of  the  collection; 

(2)  Collection  number(s); 

(3)  Current  OMB  docket  number  (if 
applicable), 

(4)  Collection  title; 

(5)  Type  of  request,  e.g..  new, 
revision,  extension,  or  reinstatement; 


(6)  Frequency  of  collection; 

(7)  Response  obligation,  i.e.. 
mandator^',  voluntary',  or  required  to 
obtain  or  retain  benefit; 

(8)  Affected  pubUc; 

(9)  An  estimate  of  the  number  of 
respondents  per  report  period; 

(10)  An  estimate  of  the  number  of 
responses  per  respondent  annuallv; 

(11)  An  estimate  of  the  average  hours 
per  response: 

(12)  The  estimated  total  annual 
respondent  burden;  and 

(13)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  on  or 
before  April  7, 1994.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  Usted 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below  ) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jacltson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below  ) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberr\-  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-541 
3. 1902-0066 

4.  Gas  Pipeline  Certificates:  Curtailment 
Plan 

5.  Extension 

6  On  occasion 

7.  Mandatory 

8  Businesses  or  other  for-profit 

9.  25  respondents 

10.  1  response 

1 1   256  hours  per  response 

12.  6,400  hours 

13.  FERC-541  is  required  to  determine 
the  just  and  reasonableness  of 
allocation  methods  used  by 
jurisdictional  pif>elines  to  allocate 
remaining  gas  supplies  during 
curtailment  periods.  It  is  necessary  for 
the  determination  that  such  methods 
of  allocation  are  not  unduly 
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discriminatory  between  persons, 
localities,  or  classes  of  service. 

Statutory  .Authority:  Section  2(a)  of  ihe 
Pafwrwork  Ri-duction  Act  of  1980,  (Pub.  L 
No.  96-511),  wnich  araeniied  chapter  35  of 
title  44  I'nited  States  Code  (See  44  US  C 
35GCi(a)and  (cl(l)). 

Issued  in  Washington,  DC,  March  2.  1994, 
^  vtione  .VI.  Bishop, 

Director.  Stati!,tical  Standards.  Elnergy 
Infomation  Administratioa. 
[FR  Doc.  94-5253  Filed  3-7-94;  8:45  am] 
eiLUNG  cooe  t4s»-oi-p 


Office  of  Fossil  Energy 
[FE  Docket  No.  94-1  CMKl) 

Age  Refining,  Inc.;  Ofder  Granting 
Btanket  Authorization  To  import 
Natural  Gas  and  Lit^ef  fed  Natural  Gas 
From  Mexico 

AGEfKJY:  Office  of  Fossil  Energy,  DOE. 
ACTtOH;  Notice  of  order. 

SUMhtARY:  The  Office  of  Fossil  Energy  of 
ih'-'  Department  of  Eiiergy  gives  notice 
that  it  has  issued  an  order  granting  AGE 
Refilling,  lac.  (AGF)  authonzation  to 
import  up  to  219  Bcf  of  ndturdl  c,as  and 
up  !o  219  Scf  of  liquefied  natural  gas 
from  Sfexiiu  over  a  two-year  term, 
beginning  on  the  date  of  first  delivery. 

AGE'S  order  is  availdbie  for  inspection 
and  copying  m  the  Office  of  Fuels 
Prt>grams  Docket  Rco,^l.  3F-056, 
ForresLaJ  Builihng,  1000  Independence 
Av»T>  je  SW.,  Washuigtoa,  DC  20585, 
(202)  58&-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  February  28, 
19^*4 

ClifTord  P.  Tomaszewski, 
Director.  Office  of  Natural  Cas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Ene.-gy. 
IFR  Doc.  94-5260  Filed  3-7-94;  8;45  am) 

E!-,.LIMG  COOE  e450-0?-P 

;F£  Docket  Na  94-0^-NG] 

C  'ect  Energy  Worketinrj  Irrc;  Order 
G.'?.rt;r!g  D.j-  ^-;;  Ajthoriza*Jon  To 
import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fosiil  Energy,  DOE. 
ACTION:  Notice  of  an  orde.r. 

summary:  The  OfGce  cf  Fossil  Energy  of 
the  Deparlmeut  of  Energj'  gives  notice 
that  it  has  issued  an  order  granting 


Direct  Energy  Marketing  Inc.  blanket 
authorization  to  import  up  to  200  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term  t)eginning  on  the  date  of  first 
delivery, 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  February  28, 
1994. 

Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-5259  Filed  3-7-94;  8:45  am) 
BtLUNO  COOE  »«50-01-P 

[FE  Docket  No.  94-08-Na] 

Tarpon  Gas  Marketing  Ltd.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGE>*CY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tarpon  Gas  Marketing  Ltd.  blanket 
authorization  to  import  up  to  100  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term,  beginning  on  the  date  of  first 
delivery  after  April  6. 1994. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washirgtoo,  DC,  February  22, 

1994. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

IFF,  Doc  94-5258  Filed  3-7-94;  8  45  am] 

BILLING  COOf  84S0~<n-P 

« 

[FE  Docket  No.  9*-<»-NGJ 

Wisconsin  Gas  Co.;  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 


ACTION:  Notice  of  order. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  Wisconsin  Gas 
Company  (Wisconsin  Gas)  authorization 
to  Import  from  ProGas  Limited  up  to 
35,105  Mcf  per  day  of  Canadian  natural 
gas  over  an  eight-year  period  ending 
November  1,  2002. 

Wisconsin  G&s'  order  is  available  for 
inspecticri  and  copying  in  the  Office  of 
Fuels  Prop-a.Tis  Docket  Room,  3F-056, 
Forrestul  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20535, 
(202)  586-&478.  The  dcK:ket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  Febnary  22, 
1994. 
Qifkird  P.  Tomaszewski, 

Director.  Office  of  .Natural  Gas.  Office  of  Fuels 
Programs.  Office  ofFtissil  Energy. 
IFR  Doc  94-5257  Filed  3-7-94;  8:45  am] 
BIUJNO  CODC  »«5»-«1-P 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  January  21 
Through  January  28, 1994 

During  the  Week  of  January  21 
through  )anuary  28. 1994,  the  appeals 
and  applications  for  other  relief  bsled  in 
the  Appendix  to  this  notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Drpartirif  nt  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  ly&rX  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  apphcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubbcation  of  this  notice  or  the  date 
recnipt  by  an  aggrieved  person  of  actual 
notice,  whichever,  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585, 

Dated  March  1.1994. 
George  B.  Br^znay, 

Director,  Ciffice  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Jan.  21  to  Ja.n.  28,  1994] 


Date 

Name  and  location  of  appHicant 

Case  No. 

Type  of  submission 

Jan  24,  1994 

Joyce  E.  Economus,  Portland.  OR  

Texaco/Bradley's  Texaco,  Easton.  Md  ... 

LFA-0350 
RR321-144 

Appeal  of  an  information  request  denial.  If  Granted:  Joyce  E. 
Economus  would  receive  a  complete  copy  of  a  report  by 
an  outside  investigator  concerning  alleged  management 
problems  at  the  Bonneville  Power  Administration. 

Request  for  modificatjoo/rescission  in  ttie  Texaco  refund  pro- 
ceeding. If  Granted:  The  October  2.  1991  Dismissal  Letter 
(Case  No  RF321-5033)  issued  to  Bradley's  Texaco  would 
be  modified  regarding  the  firm's  applicabon  (or  refund  sut>- 
mitted  in  the  Texaco  Refund  Proceeding. 

Jan.  28,  1994 

Date  recerved 


01^21/94  

01/2im  

01/13/94  

01/18/94  

01/21/94  thf\j  01 /^aW 


Refund  Applications  Received 

[Week  of  Jan.  21  to  Jan.  28,  1994] 

Name  of  refund  proceeding/name  of  refund  applicant 

Bill's  Arco 

Lou-Oak  Trucking  Servk;e ^ 

New  Richmond  SD  „ „ 

Indianapolis  Baptist  School  

Texaco  Oil  Fund  Applications  Received  


Case  No. 


RF304-15444 

RC272-226 

RA272-56 

RF2 72-95 103 

RF32 1-20064  thru  RF32 1-201 15 


IFR  Doc.  94-5254  Filed  3-7-94;  8:45  am] 

BIUINO  CO0€  6450-01-P 


Cases  Ffled;  Week  cf  February  11, 
Through  February  IS,  ii'S4 

During  the  Week  of  February  1 1 
through  Febiuary  18,  1994,  the  appeals 
and  apphcations  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shdl  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  March  1,  1994 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Feb.  1 1  through  Feb.  18.  1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Feb.  14.  1994  

Do 

Do  

Do „ 

Cfievron  U.S.A..  Inc.,  Washington,  DC  ... 

Hunt  Oil  Company,  Pierce,  ID  

Kenneth  H.  Besecker.  Martinez.  GA 

Lotepro  Corporation,  Philadelphia,  PA  ... 

« 

LRR-0015 

LEE-0086 
LFA-0355 

LFA-0356 

Request  for  modification/rescission.  If  Granted:  The  Decenv 
ber  8,  1993  Decision  and  Order  (Case  No.  LRD-OOIO)  is- 
sued to  Chevron  USA.  Inc.  would  be  rescinded  and  the 
firm  would  not  be  required  to  submit  the  entire  consoli- 
dated corporate  income  tax  returns  of  Chevron  Corpora- 
tion and  Chevron's  parent  for  ttie  years  1980  and  1981. 

Exception  to  the  reporting  requirements  If  Granted:  Hunt  Oil 
Company  would  not  be  required  to  file  Form  EIA-782B. 
"Resellers'/Retailers  f^onthly  Petroleum  Product  Sales  Re- 
port." 

Appeal  of  an  Information  Request  Denial  If  Granted:  The 
February  4,  1994  Freedom  of  Information  Request  Denial 
iss'jed  b>  the  Savannah  River  Operations  Office  would  be 
rescinded,  and  Kenneth  H.  Besecker  would  receive  access 
to  the  records  he  requested. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
January  14,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  SSC  Project  Office  wouW  be  rescinded,  and 
Lotepro  Corporation  woukj  receive  access  to  requested 
copies  of  the  proposal  evaluatK>ns,  minutes,  and  files  per- 
taining to  the  procurement  of  the  Sactor  Refrigeration  Sys- 
tem. 
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Refund  Applications  Received 

[Week  o(  Feb.  11  through  Feb.  18,  1994] 


Received 


Name  ol  firm 


Case  No. 


2/11/94  thru  2/18,94 

2/14/94  

2/14/94  

2/15/94  

2/15/94  

Z'15/94  

2/15/94  

2/17/94  

2'17.'94  


Texaco  Oil  refund  applications  received 

Al  Tech  Specialty  Steel  Corp 

Commonwealth  Edison  Company 

EInx)  L  Son'els  

Husky  Oil  Company  

Husky  Oil  Company  

United  AG  Service.  Inc 

Bionte  Oil  Co.,  Inc 

Frank  &  Leo's  Auto  Service 


RF321-20223  thru  RF321-20305 

RF272-95124 

RF342-325 

RC272-227 

RF3CW- 15445 

RF3&4- 15446 

RF272-95125 

RF300-21773 

RF304-15447 


|FR  Doc.  94-5255  Filed  3-7-94;  8.45  ami 

BILLING  CODE  6450-01-P 


Issuance  of  Decisions  and  Orders; 
Week  of  December  6  through 
December  10, 1993 

During  the  week  of  December  6 
through  Decerr.ber  10,  1993  the 
derisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Eugene  Maples.  12/08/93:  LFA-0335 

Eugene  Maples  filed  an  Appeal  from 
a  determination  issued  by  the  DOE's 
Chicago  Operations  Office  (Chicago 
Operations)  in  response  to  a  request 
from  Mr.  Maples  under  the  Freedom  of 
Information  Act  (FOLA).  Mr.  Maples 
sought  documents  concerning  an 
Inspector  General's  audit  entitled 
Selected  Aspects  of  the  State  of  South 
Carolina's  Management  of  Petroleum 
Violation  Escrow  Settlement  Funds.  In 
considering  the  Appeal,  the  DOE  found 
that  Chicago  Operations  did  not 
properly  consider  the  public  interest  in 
disclosure  of  the  responsive  documents. 
Accordingly,  the  Appeal  was  granted 
and  the  determination  remanded  to 
Chicago  Operations  for  a  new 
determination. 
Jon  Berg.  12/06/93;  LFA-0330 

Jon  Berg  filed  an  Appeal  from  a 
partial  denial  by  the  DOE's  Office  of 
Inspector  General  of  a  Request  for 
Information  which  he  had  submitted 
under  the  Freedom  of  Information  Act 
(FOLA).  In  considering  the  Appeal,  the 
DOE  found  that  some  of  the  information 
that  had  initially  been  withheld  under 
Exemptions  6  and  7  should  have  been 
released  to  the  public.  The  DOE  found 
that  a  more  selective  redaction  would 
allow  additional  information  to  be 
released  without  revealing  the  identities 


of  individuals.  The  DOE  further  found 
that  this  result  was  supported  by  an 
October  4,  1993  Memorandum  for  Heads 
of  Departments  and  Agencies  from 
Attorney  General  Janet  Reno. 

MSE.  Incorporated.  12/06/93;  LFA-0338 

MSE,  Inc..  a  government  contractor, 
appealed  a  denial  by  the  DOE's  Office 
of  Inspector  General  (OIG)  of  its  request 
for  doctmients  pertaining  to  an  OIG 
investigation  into  allegations  that  MSE 
engaged  in  improper  activities.  In 
considering  the  Appeal,  the  DOE  found 
that  the  OIG's  investigation  was  ongoing 
and  that  its  claim  of  potential  witness 
tampering  was  supported  by  a 
deposition  from  a  former  MSE  employee 
(whistleblower)  who  maintained  that 
MSE  was  likely  to  retaliate  against 
witnesses.  In  view  of  the  allegation  of 
possible  reprisals,  the  DOE  found  that 
the  OIG  properly  withheld  the  requested 
documents  pursuant  to  Exemption  7(A) 
and  that  release  was  not  in  the  public 
interest  so  long  as  the  risks  from 
premature  release  remain  unabated. 
Accordingly,  MSE's  Appeal  was  denied. 

Westinghouse  Hanford  Company.  12/ 
09/93;  LFA-0336 
Westinghouse  Hanford  Company 
(WHO  filed  a  Motion  for 
Reconsideration  of  the  DOE's  September 
24.  1993  Decision  issued  to  the  Hanford 
Education  Action  League  (HEAL), 
which  required  the  DOE's  Richland 
Field  Office  (Richland)  to  release  WHC 
Internal  Audit  Reports  to  HEAL  under 
the  Freedom  of  Information  Act  (FOLA). 
In  considering  the  Motion,  the  DOE 
affirmed  its  September  24,  1993 
determination  that  the  Internal  Audit 
Reports  were  not  properly  withheld 
under  Exemption  4  and  thereforg  should 
be  released  to  the  public.  The  central 
issue  considered  in  the  Decision  and 
Order  was  whether  the  Internal  Audit 
Reports  were  voluntarily  submitted  to 
the  DOE.  The  DOE  found  that  the  audit 
reports  were  not  "voluntarily" 
submitted  and  therefore  applied  the 
National  Parks  test  instead  of  the 
Critical  Mass  test  in  order  to  determine 


whether  the  documents  were 
"confidential"  for  the  purposes  of  FOIA 
Exemption  4. 

Motion  for  Discovery 

Economic  Regulatory  Administration. 
12/08/93:  LRD-0010 
The  DOE  s  Economic  Regulatory 
Administration  (ERA)  filed  a  Motion  for 
Discovery  pursuant  to  a  Decision  and 
Order  issued  by  the  DOE  on  August  24, 
1993,  in  connection  with  a  Proposed 
Remedial  Order  (PRO)  proceeding,  Case 
No.  LRO-0004,  involving  ChevTon 
U.S.A.  Inc.  (Hearing  Ordier).  In  the 
Hearing  Order,  the  DOE  determined  that 
an  evidentiary  hearing  should  be 
convened  in  order  to  more  fully 
examine  a  factual  issue  presented  in  the 
PRO  proceeding  involving  the  amount 
of  revenue  actually  received  by  Che\Ton 
as  a  result  of  its  participation  in  the 
DOE  Tertiary  Incentive  Program,  10  CFR 
212.78,  during  the  period  lanuary  1980 
through  January  27,  1981.  In  its  Motion 
for  Discovery,  the  ER^A  requested 
responses  to  interrogatories  and 
production  of  documents,  which  it 
claimed  are  necessary  In  order  to 
prepare  adequately  for  the  evidentiary 
hearing.  In  considering  the  discovery 
request,  the  DOE  determined  that  a 
substantial  portion  of  the  information 
sought  by  the  ERA  is  relevant  and 
material,  would  likely  add  meaningfully 
to  the  ERA'S  cross-examination  of  the 
witnesses  and,  in  any  event,  should  be 
included  in  the  record  of  the  FRO 
proceeding.  Accordingly,  the  ERA's 
Motion  for  Discovery  was  granted  in 
part.  In  addition,  the  [X)E  determined 
that  certain  party  interveners  in  the  PRO 
proceeding,  \iz.  a  group  of  I'tilities, 
Transporters  and  Manufacturers,  and  a 
consortium  of  State  governments, 
should  be  granted  hmited  participation 
at  the  evidentiary  hearing. 

Refund  Applications 

BrowningFems.  Inc..  12/07/93;  RF272- 
56110,  RD272-56110 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Apphcation  for  Refund 
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Gled  by  Browning-Ferris,  Inc.  (BFI),  in  Texas  Utilities  Fuel  Company  that  challenged  its  presumption,  or  that 

the  subpart  V  crude  oil  refund  (TUFCXD)  submitted  an  Application  for  demonstrated  that  Mr,  Valenta's  partner 

proceeding.  The  DOE  determined  that  Refund  in  the  Quintana  Energy  divested  himself  of  the  right  to  a  refund. 

the  refund  claim  be  denied,  because  Corporation  refund  proceeding.  The  Texaco  Inc. /Enerev  Sales  Inc    12/10/ 

BFl's  parent  corporation.  Browning-  DOE  determined  that  TUFCQ  was  gj;  RF321-19989 

Ferris  Industries,  Inc.,  executed  a  Claim  entitled  to  a  refund  of  $155,179  under  On  November  18  1993  the  EXDE 

Form  and  Waiver  in  connection  with  the  presumption  of  injurN-  for  public  ^^^^^^  ^  Decision  and  Order  in  the 

the  Surface  Transporters  Escrow  utilities  for  Quintana  product  that  it  Texaco  Inc.  special  refund  proceeding 

proceeding.  By  execuUng  the  Claim  purchased  and  consumed.  This  refund  concerning  an  Apphcation  for  Refund 

I  orm  and  \V aiver.  Brovv-ning-Fems  was  subject  to  reporting  requirements  fii^j  ^v  David  Montgomery  on  behalf  of 

Industries.  Inc^.  waived  its  rights  and  and  a  dollar-for-doUar  passthrough^  g^,       ;  g^j^^  i„^  (eIi).  a  Texaco  jobber. 

those  of  Its  subsidiaries  and  affiliates.  U  itb  respect  to  Quintana  product  that  it  gg,  jg  dissolved  and  Mr.  Montgomery 

including  Bn.  to  seek  a  refund  in  any  resold,  the  DOE  found  that  the  public  claimed  to  own  75  percent  of  its 

subpart  V  proceedings,  including  the  utilities  presumption  of  injur,-  does  not  corporate  stock  at  the  time  of 

crude  oil  proceeding.  Therefore,  the  apply.  However,  the  DOE  found  that  dissolution.  Accordingly,  the  DOE 

DOE  determined  the  BFI  s  right  to  seek  TUFCO  had  proved  that  it  was  injured  ,3^  Mr.  Montgomery  75  percent  of 

a  refund  in  the  subpart  V  cnjde  oil  with  respect  to  Quintana  product  that  it  gsFs  refund.  Sub^quently.  another 

proceeding  had  been  waived  and  DOE  purchased  and  resold  dunng  the  period  individual  informed  DOE  that  he  owns 

denied  the  BFI  Application.  In  addition.  February  1975  through  Jime  1976.  some  of  the  ESI  stock  that  Mr 

a  consortium  of  States  and  Territories  of  Accordingly  the  DOE  panted  TUFCO  Montgomery  claims  to  own.  Under  these 

the  United  States  (States)  filed  a  an  additional  rehind  of  $317,397  for  this  circumstances,  the  DOE  found  that  the 

Statement  of  Objechons  to  the  P^?^"^^'  "^^^  '°'^^  '^^"'^  granted  to  refund  granted  to  Mr.  Montgomery  on 

Application.  The  DOL  did  not  consider  TUFCO  was  $472,576.  behalf  of  ESI  should  be  rescinded'until 

the  Obiections  because  the  Apphcation  Texaco  Inc.  A  6- W  Texaco.  12/07/93:  the  ownership  of  the  Finn  can  be 

was  denied.  The  DOE  dismissed  as  moot  RR321-135  clarified 

the  Motion  for  Discovery  filed  by  the  _,     ^u-m:- ■        j     r^     •  •  j  r^j         t  r      nr  /-,  1 /"      ,.,/,,,/ 

c.  .  ^  ^  The  DOE  issued  a  Decision  and  Order      Te.xaco  Inc./v'ancouver  Oil  Co.,  12/10/ 

denying  a  Motion  for  Reconsideration  93;  RF321-4174 

Eastman  Kodak  Co..  12/07/93;  RF272-  filed  by  Warren  Valenta.  the  owner  of  A  The  DOE  issued  a  Decision  and  Order 

21246.  RD272-21246  ■  &  W  Texaco,  in  the  Texaco  Inc.  special  denying  an  Apphcation  for  Refund  filed 

The  DOE  issued  a  Decision  and  Order  ^^^^^  proceeding.  In  a  Decision  and  on  behalf  of  Vancouver  Oil  Co.  in  the 

granting  an  Application  for  Rehind  filed  ^^'  '"^f  ^  °"  September  15   1993  the  Texaco  Inc.  special  refund  proceeding, 

bv  Eastman  Kodak  Co..  in  the  subpart  V  ^l^T    .  ^^^Xf  ^""'"  «  "fft  f ,^.  '^^^  DOE  found  that  the  applicant,  the 

cfudo  oil  refund  proceeding  The  DOE  ^^'^^^  ^^^^^  °"  ^^^^  percent  of  A  &  W  s  •'new"  Vancouver  Oil  Co.,  purchased 

determined  that  the  refund  claim  was  f  "°"^;|^,  share  from  March  1 973  only  specifically  enumerated  assets 

meritorious  and  granted  a  refund  of  ^u°"u^KiT       ,  '     '  Pf^^^^^S  ^^^  the  -old"  Vancouver  Oil  Co..  the 

$2,318,850.  In  granting  the  Application.  Z  "^P^'.!  a  ^"^''^ !"  "P^-'f^'^"  '^"^"g  the  price 

the  DOE  deterrSned  that  paraxylene.  ^^^'T\  ^'  ^  eq^^l  partner,  and  one  control  period^Since  the  applicant  did 

mineral  oil  and  heptane  were  covered  ?""^^^^  P^"^«"^  °V^  ,      T  "°'  P"""^^*^  ^'  '^"^K"^  ^'  "°^^\'    , 

products  eligible  for  a  rehind.  The  DOE  ^°'  '^',  ?T"m  7     f'  ^°  Vancouver  Oil  Co    and  a  potential  oil 

also  found  that  Kodak's  presumption  of  penod.  In  his  Motion  for  overcharge  rehind  was  not  listed 

end-user  injur)-  was  rebutted  wi\h  r>f?,!L'''^''"\'u"-T^- 1  o'^r^f  ^"""k-  f^°Tl  ^^  assets  purchased,  the  DOE 

respect  to  its  purchases  of  propane  J^^  ^""^^  '^«  J"^>'  ]^^^.  ^^^u    i^.  ^°""u  "^"^  ^«  ^PP"^,^/-  Vancouver  Oil 

derived  from  natural  gas.  The  DOE  tZ  "l  «g^«"^^"^  assigned  all  of  A  Co    had  not  obtained  the  right  to  a 

determined  that  the  evidence  offered  by  f.  Ws  assets,  accounts  receivable  and  refund  from  the  original  corporation  and 

the  States  was  insufficient  to  rebut  die  ■abihties  to  h.m  he  should  be  entitled  consequently  was  not  entitled  to  a 

.•         r      J  -lU  to  the  entirety  of  any  refund  granted  for  refund  in  the  Texaco  oroceedine 

presumption  of  end-user  iniury  with  *  o  »»r.  "u  •     .    .1?  ii-iuiiu  ui  uie  le.^auu  piui,ti.uiiig. 

.r   .u  J        flu  A  &  W  s  purchases  pnor  to  the  „,.... 

respect  to  the  remmnder  of  the  dissolution  agreement.  Because  the  DOE  R^*^"^  Applications 

Application.  The  DOE  also  denied  the  i-  .    u  .         c.     j    •        j     .  1  -ru    /->ff        ru      ■  j  a  1 

c-..     .%#  ••       r     n-  c    J'  distributes  refunds  in  order  to  remedy  The  Office  of  Hearings  and  Appeals 

States  Motion  for  Discovery,  finding  ,u      «  _      r   n       j         1  .  j  .u    r  n      •      n    •  •  j 

.,    .  ,.  .  .  J     u  the  effects  of  alleged  regulatory  issued  the  following  Decisions  and 

that  discovery  was  not  warranted  where        ■  i  .•  .  .u  .  .u  j  ■         t     j        i-     .■ 

•L    r.  .     u   J      ..  »  J        1  violations,  it  presumes  that  the  owner  or  orders  concerning  refund  applications, 

the  States  had  not  presented  evidence  ru-  .u.         uj  uu  .  jr--        t 

Cj-  .  h  f  f }i  ]■       f  owTiers  of  businesses  that  purchased  which  are  not  summarized.  Copies  of 

,.   .        PP  product  from  a  consent  order  firm  the  full  texts  of  the  Decisions  and  orders 

P  P  '  ^'  directly  experienced  the  impact  of  any  are  available  in  the  Public  Reference 

Quintana  Energy  Corp/Texas  Utilities  overcharges.  The  EXDE  found  that  Mr.  Room  of  the  Office  of  Hearings  and 

Fuel  Company,  12/06/93;  RF332-11  Valenta  had  not  submitted  any  evidence  Appeals. 

.•\ndrew  Southern  RC272-221  12/09/93 

Atlantic  Richfield  Company/Frank  Smets  ef  0/ RF304-14035  12/08/93 

Atlantic  Richfield  Company/Regional  Transit  Service.  Inc  RF304-15410  12/10/93 

Atlantic  Richfield  Company/Superior  Tire,  Incorporated  et  al  RF304-14457  12/08/93 

Browning-Ferris  Industries  of  TN  RC272-219  12/10/93 

Camp  Hill  School  District  et  al  _ RF272-83055  12/09/93 

Continental  Cheese  Co..  Inc  RC272-220  12/09/93 

El.  Dupont  De  Nemours  &  Co..  Inc.— Cape  Fear  Plant  RF272-91302  12/06/93 

Farmers  Co-op  Oil  Co  RF272-88686  12/10/93 

Farmers  Union  Oil  Co RF272-88698 

Gulf  Oil  Corporation/Harr>-'s  Gulf  RF30O-14351  12/06/93 

Gulf  Oil  Corporation/Tiger  Oil  &  Heating  Company  ef  al RF30O-21202  12^06/93 
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I  Blanton RC272-222  12/10/93 

Port  Authority  of  New  York  and  New  Jersey  RF272-63670  12/09/93 

Shell  Oil  Company/Andy  Saberi   RF315-8435  12/06/93 

Moffet  Shell  '. RF315-8436 

Delaware  Shell  Rf  315-6437 

Ralston  Shell  RF31 5-8438 

Clark  Shell  RF31 5-8439 

Folsom  Shell RF315-8440 

Bay  Shell  RF315-8441 

Andys  Shell  #1  RF315-8442 

Andys  Shell  «1 RF315-8443 

St.  Cabrini  Nursing  Home  et  al RF272-90005  12/06/93 

Texaco  Inc./CdUis  Texaco  et  a]  , RF321-14591  12/09/93 

Texaco  Inc./Coilege  Texaco  et  al  RF321-18866  12/07/93 

Texaco  Inc./Sorrells  Texaco  et  al RF321-6517  12/10/93 


Dismissals 

The  following  submissions  were 
dismissed: 


Ma  me 

Case  no 

Ape«  M.^i'-.v^er^ent  

RF321-12883 

Apex  Man-^^^ement  

RF321-12884 

Delavan     Danen     School 

RF272-81232 

District 

Duane's  Texaco  

RF321-16190 

Earl  L  Eilton  Ck).,  Inc  

RF32 1-2586 

'^ar'is  Texaco  

RF321-3481 

Gokj   Beach    UHS    Districl 

RF272-80721 

001 

GruDt>s  Texaco  

RF321-16187 

MSB  Texaco  Service  »1  .... 

RF321-16317 

H&B  Texaco  Ser.-^e  i2  ... 

RR321-77 

►^&B  Texaco  Service  s3    ... 

RF321-16318 

Hoiyoke  Sc^QcA  District  

RF272-81663 

Honoris  Service  Statwo  .... 

RF321-8500 

Ijka  Separate  School  Dis- 

RF272-80066 

trict. 

John  Massey  Service  Sta- 

RF321-8469 

tion. 

Kamack  ISD  

RF272-81261 

Kirksville     School     District 

RF272-S0727 

R-lll. 

Lakeland  School  Corp 

RF272-81353 

Letchworth               Central 

RF272-61761 

School — Gainesville. 

Lexington  RV  School  Dis- 

RF272-81749 

tnct 

Lofton's  Texaco  

RF321-16185 

Lynn  School  District  

RF272-81661 

Mans  Texaco  

RF32 1-1 6930 

Mid-Continent  Truck  Stop  . 

RF321-19082 

Milton-Union       Ex.       Vill. 

RF272-81759 

School  District. 

Orange  Grc-ve  ISD  

RF272-81230 

Owens  Caf^ge  Company  . 

RF321-15587 

Roanoke     County     Public 

RF272-61617 

Schools. 

Roseland  Elementary  

RF272-81558 

Sach's  Texaco 

RF321-16931 

Simpson  County  Schools  .. 

RF272-81685 

SuidaK's  Bottled  Gas  Co  ... 

RF272-91509 

Uinta   County   School   Dis- 

RF272-81373 

tnct  No  4, 

vVhitener  Gurt  Service  

RF300-15821 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearmgs  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 


hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  March  1.  1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  94-5256  Filed  3-7-94;  8:45  am) 

BILLINC  COOC  WM-Oi-P 


Issuance  of  Decisions  and  Orders; 
Week  of  January  10  Through  January 
14.  1994 

During  the  week  of  January  10 
through  January  14.  1994,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  v^th 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Elnergy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeal 

Marlene  Flor,  1/1 1/94;  LFA-0343 

Marlene  Flor  (Flor)  filed  an  Appeal 
from  a  determination  issued  to  her  by 
the  Albuquerque  Field  Office  (AFO)  of 
the  Department  of  Energy  (DOE).  The 
determination  denied  a  Request  for 
Information  which  Flor  submitted  under 
the  Freedom  of  Information  Act.  Flor 
requested  a  three  page  document 
allegedly  transmitted  with  a  facsimile 
cover  sheet  dated  April  22.  1992. 
Additionally.  Flor  requested  a  copy  of 
any  analyses  which  had  been  created 
regarding  an  anonymous  letter  the 
Personnel  Security  Operations  Division 
of  the  AFO  received  on  or  about  April 
12,  1991.  In  its  determination  letter,  the 
AFO  stated  that  it  could  not  find  any 
document  which  may  have  been 
attached  to  the  facsimile  cover  sheet. 
Additionally,  the  AFO  stated  that  only 
one  analysis  had  been  created  regarding 
the  anonymous  letter  and  it  had  already 
been  provided  to  Flor.  In  considering 
the  Appeal,  the  DOE  found  that  an 


adequate  search  had  been  conducted  in 
response  to  Flor's  request.  Accordingly, 
Flor's  Appeal  was  denied. 

Implementation  of  Special  Refund 
Procedures 

A-1  Exxon,  Half-Moon  Bay  Exxon, 
RedhlU  Mobil  Er  Towing.  1/13/94; 
LEF-0Q86,  LEF-0087,  LER-O088 
The  DOE  issxied  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $10,089.18.  plus  interest, 
which  A-1  Exxon,  Half-Moon  Bay 
Exxon,  and  Redhil!  Mobil  &  Towing  (the 
remedial  order  firms)  remitted  to  the 
DOE  pursuant  to  March  8,  1982  (for  A- 
1  Exxon  and  Half-Moon  Bav  Exxon)  and 
March  29,  1982  for  RedhillMobil  & 
Towing)  Remedial  Orders.  The  DOE 
determined  that  it  would  distribute  the 
fund  in  two  stages.  In  the  first  stage,  the 
DOE  will  accept  applications  for  refund 
from  those  claiming  injury  as  a  result  of 
the  remedial  order  firms'  violations  of 
Federal  petroleum  pricing  regulations.  If 
any  funds  remain  after  mentorious 
claims  are  paid  in  the  first  stage,  they 
will  be  used  for  indirect  restitution 
through  the  States  in  accordance  with 
the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986. 

Buchanan  Shell,  Inc.,  Jim  Campbell 
Shell,  Miles  Union  Sen-ice,  Elwood 
Chevron  Service.  1/13/94;  LEF- 
0081,  LEF-0082.  LEF-0083,  LEF- 
0085 
The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $5,784.33,  plus  accrued 
interest,  which  Buchanan  Shell,  Inc., 
Jim  Campbell  Shell,  Miles  Union 
Service,  and  Elwood  Chevron  Service 
(the  consenting  firms)  remitted  to  the 
DOE  pursuant  to  settlements  reached  on 
August  25,  1982,  August  2,  1982,  April 
11,  1982,  and  March  25,  1992, 
respectively.  The  DOE  determined  that 
it  would  distribute  the  funds  in  two 
stages.  In  the  first  stage,  the  DOE  will 
accept  applications  for  refund  from 
those  claiming  injury  as  a  result  of  the 
consenting  firms'  alleged  violations  of 
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Federal  petroleum  pncing  regulations.  If 
any  funds  remain  after  meritorious 
claims  are  paid  in  the  first  stage,  they 
will  be  used  for  indirect  restitution 
through  the  States  in  accordance  with 
the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986. 

Refund  Applications 

Clark/Tn-Par  OH  Co.  Inc..  1/12/94; 
RF342S 
The  EXDE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  Tri-Par  Oil  Co.,  Inc., 
(Tri-Par)  in  the  Apex  Oil  Co. /Clark  Oil 
&  Refining  Corp.  (Clark)  special  refund 
proceeding.  Tri-Par  was  an  independent 
retailer/seller  of  refined  petroleum 
products  and  an  occasional  purchaser  of 
Clark  products  during  the  refund 
period.  Tri-Par  was  initially  identified 
as  a  spot  purchaser  due  to  its  sporadic 
purchases  of  Clark  product.  However. 
Tri-Par  submitted  additional  evidence  to 
show  that  it  had  consistently  purchased 
gasoline  from  three  primary  suppliers, 
one  of  which  was  Clark.  Tri-Par 
experienced  difficulty  in  obtaining 
petroleum  products,  and  for  much  of  the 
refund  f)eriod  limited  gasoline  sales  to 
its  base  period  customers.  In  14  of  the 
19  months  when  Tri-Pax  relied  on  Clark 
supplies.  Clark's  prices  wore,  on 
average,  18.4%  higher  than  those  of  the 
other  suppliers.  These  factors  indicated 
that  Tri-Par  did  not  make  selective, 
discretionary'  purchases  from  Clark  on 
the  spot  market.  Tri-Par  was  considered 


a  regular  purchaser  of  Clark  gasoline 
during  the  period  from  August  1973  to 
June  1976.  Accordingly,  Tri-Par  was 
granted  a  principal  refund  of  $1 ,207. 
However,  the  DOE  received  no  evidence 
that  the  distillates  which  Tri-Par 
obtained  from  Clark  were  not  purchased 
on  a  spot  or  discretionary  basis.  Thus, 
the  EXDE  did  not  grant  Tri-Par  a  refund 
for  those  purchases. 
Texaco  Inc./Ciruli  Oil  Company,  1/13/ 
94:RR321-11 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for  Reconderation 
filed  Ciruli  Oil  Company.  The  DOE  had 
previously  denied  two  duplicate 
Applications  for  Refund  filed  by  the 
firm,  because  its  owner,  Mr.  Ciruli,  had 
VNTongly  stated  on  one  application  that 
he  had  not  filed  any  other  application 
in  the  Texaco  proceeding.  The  DOE 
found  that  Mr.  Ciruli  was  confused  by 
the  multiple  application  forms  that  he 
had  received  from  two  filing  services. 
The  DOE  concluded  that  he  did  not 
intend  to  file  duphcate  applications. 
Consequently,  the  DOE  granted  the 
Motions  for  Reconsideration  and 
approved  a  refund. 

Texaco  Inc. /State  Oil  Company.  1/13/ 
94:  RF321S105,  RF321-6106 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  two  Applications  for  Refund 
filed  by  State  Oil  Company  on  behalf  of 
two  Texaco  retail  outlets  that  it 
operated.  Both  of  these  outlets 
purchased  Texaco  products  indirectly 


through  Texaco  jobbers.  One  outlet 
purchased  from  McWhirter  Distributing 
(McWhirter)  and  the  other  from  Cook  & 
Cooley,  bic.  (C&C).  The  DOE  explained 
that  where  the  supplier  who  purchased 
directly  from  Texaco  has  not 
demonstrated  that  it  absorbed  any  of  the 
Texaco  overcharges,  custom.ers  of  that 
suppHer  are  entitled  to  refunds  under 
the  procedures  used  for  direct 
purchasers.  The  DOE  noted  that 
McWhirter  did  not  claim  to  have 
absorbed  Texaco 's  overcharges  in  its 
refiind  apphcation.  Accordingly,  the 
DOE  granted  a  refund  to  the  outlet 
supplied  by  McWhirter  based  upon  that 
outlet's  full  purchase  volume  from  tliat 
supplier. 

C&C  in  its  refund  appHcation  had 
demonstrated  that  it  absorbed  all  of 
Texaco's  overcharges  for  its  purchases 
of  premium  and  unleaded  gasoline,  and 
58  percent  of  its  purchases  of  regular 
gasoline.  Accordingly,  the  DOE  found 
that  the  outlet  which  purchased  firom 
C&C  was  entitled  only  to  a  refund  based 
upon  42  percent  of  its  regular  gasoline 
purchases. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  emd 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/Drenfleck  Fuel  Co.  ef  al  RF304-13741  ... 

Atlantic  Richfield  Company/Lew  &  Bon's  Arco  Service  ef  o/ RF304-4888  

Central  A  &  M  Community  Unit  District  RF272-79514  ... 

Central  Motor  Expres.s.  Inc  RF272-75995  ... 

Farmers  Cooperative  Co.  ef  al  RF272-91283  ... 

Gulf  Oil  Corporation/Bergeron  Oil  Service,  Inc  et  al RF3OO-19550  ... 

Gulf  Oil  Corporation/C.J.  Meade  &  Sons,  Inc  RF3OO-18470  ... 

Gulf  Oil  CorporationyCarolina  Mills,  Inc  ef  al  RF3OO-2OO20  ... 

Gulf  Oil  Corporation/Ramco  Oil  Co.,  Inc  RF30O-20719  ... 

Town  &  Countr>'  Service  Station  Inc  RF30O-20902  ... 

Gulf  Oil  Corporatioa/Val  Cap,  Inc  RF300-20693  ... 

John  Swett  Unified  School  District  ef  al  RF272-8063Q  ... 

Knott  County  Board  of  Educa.  Elgin  Local  School  District RF272-79433, 

RF272-83294. 

New  Bedford  Seafood  Co-Operative  Assoc,  Inc  RF272-87692  .. 

Oneida  County.  New  York  ef  al  RF272-77310  ... 

Prather's  Linen  &  Uniform  Service  RC272-223  

Preble-Shawnee  Local  School  District  r. RF272-fl3361  ... 

Shell  Oil  Company/301  Shell RF315-8780  

Shell  Oil  Company/.A.irport  Terminal  Services.  Inc  RF315-9408  

Midcoast  Aviation,  Inc  RF3:5-9418  

Shell  Oil  Company/Red  Carpet  Car  Wash  RF315-10003  ... 

St.  Peter's  Church  and  School  RC272-224  

Texaco  Inc./Chandler  &  Martin  Texaco  RF321-18934  ... 

Texaco  Inc./Phils  Texaco  Service  et  al  RF321-14207  ... 

The  Transport  Co.  of  Texas  ct  al RF272-80029  ... 

Village  of  Milford.  Michigan  ef  al RF272-a8157  ... 

Whirlpool  Corporation  RR272-119  


01/13/94 
01/13/94 
01/12/94 
01/10/94 
01/14/94 
01/10/94 
01/12/94 
01/13/94 
01/14/94 

01/12/94 
01/14/94 
01/14/94 

Oi/11/94 
01/14/94 
01/11/94 
01/10/94 
01/14/94 
01/14/94 

01/11/94 
01/14/94 
01/14/94 
01/14/94 
01/11/94 
01/10/94 
01/11/94 
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DISVOSSALS 

The  foliuwing  submissions  were 
dismissed: 


Name 


Aiienstown  School  Distnct  . 

Allied  Supe'nnarkets  L.. 

Beacon      D.st'ibuting      oJ 

Tulare  County. 

Beacon  Mefced  

Blacktxjm  Service  Stat)on  . 
CarsonvilSe-Port       Saniiac 

SO 
Cedar  GfOve-Be*g»um  A^ea 

Schods- 

CNnigors  SeiMce 

Cofnrnod.ty  vVarefK»use 

Do«ar/^y  Scncol  Dtstiicl  .. 

Duke  &  Lee's 

Dunn's  Texaco  

Esief's  Texaco „_. 

'^  ancis  Safes  &  Service  .... 

Funah  Texaco  Service  

Harrod  Concrete  &  Stone 

Co. 

Heard  Texaco 

Idea)  Basic  Industries  _. 

Kautzrran  Service  

Koentg  Company 

Latourche    Par-st)    School 

Board. 

Lew's  Arco  _ _ 

Milne-KeMn  Grove  School 

Districl91. 

Mountain  Gurt  ._ _ 

Nabcrs  Texaco  Service 

Necanicum  Jn^H  Stop 

^ortn  Jensen  Texaco  _ 

Oak       Pari*       Elementary 

School  District  S7. 

Oliie  P..  Brest  Texaco  

One  Stop  Gjil  

Orlando  Perea  

RarxtiM  Bros  _ 

Redding  Petroleum,  Inc 

RoiTiarco  Corp  

Salan^'s  Truck  Center _ 

Satyer  Texaco  _ 

SecJaUa  Texaco  &  Grocery 
Tn-Servce  Compan-j,  Inc  .. 
W'>nona    Comnuri!^    L'.Tit 

School  Distnct  1. 
Yachats  Texaco 


Case  No. 


RF272--8T512 

RF321-5517 

RF238-137 

RF23S-130 

RF321-17982 

Hf272-dQ389 

RF272-83556 

RF32>-17976 
RF321-15092 
RF272-81348 
RF321-17831 
RF32V-14279 
RF32 1-1 7979 
RF31 5-309 
RF321- 17986 
RF272-91429 

RF 321-14667 
RF321 -6.535 
RF321-17973 
RF272-91430 
RF272-81486 

RR304-61 
RF272-ei713 

RF3C0-14218 
RF 321-17991 
RF321-14603 
RF321- 14800 
RF27?-83354 

RF321-5579 

RF300-19398 

RF321-13791 

RF300-19127 

RF233-131 

RF272-9:326 

RF321-I7e95 

RF321-13814 

RF321-17977 

RF300-14317 

RF27?-«1734 

RF321-139&2 


&>pies  of  the  full  text  of  tlifse 
derisions  and  orders  are  av.iilable  in  the 
Pubilc  Rrtfereaca  Room  of  the  Office  of 
Hr;.vriEg3  and  Appeals.  Room  lE-234, 
FrnT,-stal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holiddys.  They  aie  also  available 
in  Energy  Man-igeiusnt:  Feooral  Energy 
Guid-jlmes,  a  commerciaUy  published 
loose  tebf  reporter  system. 

Dut?il:  March  1, 1994 
George  R  Brcmay, 

Director.  Offic  ofHuarings  and  Appeals, 
IFROoc  94-5261  Filud  3-7-94.  8:45  am) 

EJl'.lNG  COOC  H5ft-01-P 


issuance  of  Decisions  arxj  Orders, 
Week  of  Jaruiary  17  Throug.^i  January 
21,1994 

Ehiring  the  week  of  January  1 7 
through  January  21,  1994,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  hst 
of  submissions  that  were  dismissed  by 
the  OfBce  of  Hearings  and  Appeals. 

Appeal 

Deborah  L  Abrchamson.  1/21/94,  LFA- 
0344 
Deborah  L  Abrahamson  filed  an 
Appeal  from  a  determination  issued  by 
the  OtBce  of  Personnel  in  response  to 
the  remand  from  this  Office  of  an 
Appeal  which  Ms.  Abrahamson  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  that 
determication,  the  Office  of  Personnel 
released  some  documents  and  withheld 
one  document  pertaining  to  the  position 
of  -Management  Analyst  at  the 
Superconducting  Super  Collider  Project 
Office  (SSCPO).  a  position  for  which  she 
had  been  a  candidate.  Further,  the 
Office  of  Personnel  vnthheld  a  portion 
of  one  document.  In  addition,  Ms. 
Abrahamson  questioned  the  adequacy  of 
the  Office  of  Personnel's  search  for 
information,  claiming  that  additional 
information  should  exist.  The  DOE 
determined  that  the  Office  of 
Personnel's  withholding  of  the  one 
document  In  full  on  the  basis  of 
Exemption  5  of  the  FOIA  was  proper. 
The  I>OE  also  determined  that  the 
portion  of  the  other  document  that  was 
withheld  was  not  responsive  to  Ms, 
Abrahamson's  r'jquest  and,  therefore, 
properly  withheld  Finally,  the  DOE 
determined  that  the  Office  of 
Personnel's  search  was  reasonably 
calculatod  to  uncover  any  information 
requested  by  Ms.  Abrahiimson. 
Therefore,  the  Appeal  was  denied. 

Refund  AppUrations 

Northeast  Petroleum  Industries/ 

Massachusetts,  1/13/94,  EM25-264 
The  DOE  issued  a  Decision  and  Order 
approving  a  Motion  for  Modification  of 
a  prev-iously-approved  secoud-staga 
refund  plan  filed  by  tlie  Co.runonweaith 
of  Ma.ssachusetis  (Massachusetts).  In  its 
Motion,  Massachusetts  requested  the 
authority  to  use  $30,000  of  its 
uncommitted  .Northeast  Petroleum 
Industries  second-stage  refund  monies 
to  fund  a  pair  of  projects  intended  to 
expand  the  use  of  alternatives  fuels  in 


the  Commonwealth.  The  DOE  affirmed 
the  timely  restitutionary  benefits  of  the 
plan  to  promote  alternative  fijel  use. 
The  DOE  also  identified  the  proposed 
recipients  of  those  benefits  (the  people 
of  Massachusetts)  as  a  substantial 
segment  of  injured  consimiers  of  refined 
petroleum  products.  The  Massachusetts 
plan  was  thus  found  to  satisfy  the 
criteria  for  a  second-stage  refund 
restitutionary  program.  Accordingly, 
Massachusetts  3  Motion  for 
Modification  was  approved. 

Texaco,  Inc/Poweram  Oil  Company, 
Inc.,  1/19/94.  RF321-145dO 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Rofund  filed 
by  Poweram  Oil  Company,  Inc. 
(Poweram)  in  the  Texaco  Inc.  special 
refimd  proceeding.  Poweram  sought  a 
refund  equal  to  its  full  allocable  share 
for  its  purchases  of  Texaco  motor 
gasoline  and  middle  distillates.  In 
support  of  its  claim  of  injury  above  the 
medium-range  presiimption  level,  the 
firm  submitted  information  showing  the 
status  of  its  cumulative  banked  gasoline 
and  middle  distillate  costs  at  the  end  of 
the  respecti\'e  "banJdng"  regulation 
periods,  and  a  competitive  disadvantage 
analysis  for  its  Texaco  purchases  of  each 
grade  of  motor  gasoline  and  for  mickile 
distillates.  The  data  submitted  shoved 
that  Poweram  had  accumulated 
sufficient  banks  from  September  1975  to 
April  1980  for  motor  gasoline  and  from 
January  1975  to  June  1976  for  middle 
distillates  to  justify  a  full  volumetric 
refund  for  those  periods,  and  that  the 
firm  experienced  a  substantial 
competitive  disadvantage  as  a  result  of 
Its  Texaco  purchases.  The  DOE  also 
determined  that  Poweram  was  entitled 
to  a  refund  based  on  its  motor  gasohne 
purchas(«  £rom  April  1980  through 
January  1981,  its  regular  motor  gasoline 
purchases  in  March  1973.  its  premium 
motor  gasolLos  purchases  in  March, 
April.  May  and  September  1973.  and  its 
middle  distillate  purchases  in  Mardi 
and  April  1973.  The  total  n»fund 
amount  granted  was  S172,932  ($125.34a 
principal  and  $47,592  interest). 

Refortd  App!icatio.n9 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  conceraing  refund  applications, 
v.'hich  are  not  summarized.  Copies  of 
the  full  iexls  of  the  Decisions  and 
Orders  are  available  in  the  F\iblic 
Reference  Room  of  the  Office  of 
Heari-igs  and  Appeals 
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Lakeland  School  Corporation  RR272-122 

Lithium  Corpx>ration  of  America  RF272-23095 

Lithium  Corporation  of  America RD272-23095 

Milford  Central  School  RC272-225 

New  Richmond  School  District  RA272-56 

Texaco  Inc/Stephen  Beagley  et  a]  RF321-6523 

Texaco  Inc/Transportation  Supplies,  Inc  RF321-14700 

Transf>ortation  Supplies,  Inc  RF321-17372 

Webster  County  et  d RF272-87652 


01/21/94 
01/21/94 


01/21/94 

01/21/94 
01/21/94 
01/21/94 


01/21/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Rtverview  Sctxx))  District  ... 

RF272-80002 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Apf>eals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m  ,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  March  1.  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(PR  Doc  94-5309  Filed  3-7-94;  8  45  am] 

BK.UNG  COO€  WSO-OI-P 


Issuance  of  Decisions  and  Orders;  the 
Office  of  Hearings  and  Appeals  Week 
of  January  24  through  January  28, 
1994 

During  the  week  of  January  24 
through  January  28,  1994,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  w-ith 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

John  W.  Osenbaugh,  1/27/94,  LFA-0346 


John  \V.  Osenbaugh  filed  an  Appeal 
from  a  determination  issued  by  the 
National  Renewable  Energy  Laboratory 
Asea  Office  (NREL)  of  the  Department  of 
Energy  in  response  to  a  request  from  Mr. 
Osenbaugh  under  the  Freedom  of 
Information  Act  (FOL\).  Mr.  Osenbaugh 
sought  documents  concerning  the 
production  of  fuel  from  switchgrass.  In 
considering  the  Appeal,  the  DOE  found 
that  NREL  performed  an  adequate 
search  for  relevant  documents,  did  not 
u-ithhold  under  Exemption  4  cost  and 
pricing  information  for  switchgrass,  and 
met  the  requirements  of  10  CFR 
§  1004. 5(b)(5).  Accordingly,  the  Appeal 
was  denied  in  all  resp>ects. 

Ron  Vader.  1/27/94,  LFA-0347 

Ron  Vader  filed  an  Appeal  from  a 
determination  issued  by  the  Richland 
Field  Office  (Richland)  in  response  to  a 
request  for  information  that  he 
submitted  under  the  Freedom  of 
Information  Act  (FOIA)  Mr.  Vader 
requested  information  concerning  a 
"hearing"  held  regarding  the  accidental 
entrance  of  several  Walla  Walla 
University  students,  including  Mr. 
Vader,  onto  DOE's  Hanford  site  in 
December  1976.  In  its  determination, 
Richland  concluded  that  it  did  not  have 
information  responsive  to  Mr.  Vader's 
request.  Mr.  Vader  appealed,  claiming 
that  the  search  that  Richland  conducted 
was  inadequate  and  Richland  must  have 
some  record  of  the  hearing  about  which 
he  was  requesting  information.  The  DOE 
determined  that  the  search  was 
adequate  and  that  any  information 
Richland  may  have  had  would  have 
been  destroyed  pursuant  to  the  Records 
Inventory  and  Disposition  Schedule. 
Therefore,  the  Appeal  was  denied. 


Tayior,  Ney^some,  Tinkham  &■  Cole. 
P.C.  1/27/94.  LFA-0345 

Taylor,  Newsome,  Tinkham  &  Cole. 
PC,  (Taylor),  filed  an  Appeal  from  a 
determination  issued  by  the  Oak  Ridge 
Field  Office  (Oak  Ridge)  in  response  to 
a  request  for  information  Taylor 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  Taylor  sought 
information  concerning  contracts 
awarded  to  Research  Triangle  Institute, 
including  agreements  entered  into  by 
Martin  Marietta  Energy  Systems,  Inc. 
(MMES)  on  behalf  of  the  iX)E.  In  its 
determination.  Oak  Ridge  concluded 
that  it  did  not  have  information 
responsive  to  Taylor's  request  and 
anything  that  may  have  been  held  by 
MMES  would  not  be  agency  documents 
and  therefore  not  within  the  scope  of 
the  FOIA.  Taylor  appealed,  claiming 
that  the  search  Oak  Ridge  conducted 
was  inadequate  and  that  the  provision 
in  the  contract  between  MMES  and  DOE 
that  stated  that  all  procurement 
documents  were  the  property  of  MMES 
violated  5  U.S.C.  §  552.  The  DOE 
determined  that  the  search  was 
adequate  and  the  validity  of  the  contract 
provision  that  Taylor  was  questioning 
was  outside  the  jurisdiction  of  a  FOL^ 
Appeal.  Therefore,  the  Appeal  was 
denied 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


ArkJa.  Inc  

Atlantic  Richfield  Company/Broadway  ARCO  et  al 

Atlantic  Richfield  Company/City  of  Bell  Gardens  et  al 

Beacon  Oil  Company  

Duffie  Monroe  &  Sons  Company  

Beacon  Oil  Company/Elmie's  Beacon  

Beacon  Oil  Company/Steve's  Beacon  Service 

Bukovatz  66  

Gateway  School  District  et  al  

Gulf  Oil  Corporation/Cornell  Young  Co  

Gulf  Oil  Corporation/Harold's  Gulf,  Inc  

Harolds  Gulf.  Inc  

Gulf  Oil  Corporation/Ottawa  Oil  Company 

Gulf  Oil  Corporationy'VVexwell  Corporation  

Wexwell  Corporation  


RF272-28017 

01/26/94 

RF304-14295 

01/25/94 

RF304-14212 

01/25/94 

RF272-93025 

01/27/94 

RF272-93026 

RF23»-148 

01/27/94 

RF238-149 

01/25/94 

RF272-90942 

01/25/94 

RF272-80652 

01/25/94 

RF300-19291 

01/27/94 

RF300-15267 

01/27/94 

RF300-16373 

RF300-19924 

01/27/94 

RF30O-20086 

01/25/94 

RF30O-21769 
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VVexw^ll  Corporation  

R  J.  G.^ss.  Inc  

Shfll  Oil  Company/ Arrow  Transportation  Company 

Sbeil  Oil  Company/Union  ChJ  Co.  of  California 

Texaco  Int. /Ellis  Robertson  Corpoi^tion  

Lllis  Robertson  Co.,  Lnc 

Eliis  Robertson  Co.,  Inc _ 

Ellis  Robertson  Co..  Inc 


„..„ RF300-21770 

„ RP*272-77610 

RF31&-10102 

RF31 5-91 75 

- RR321-50 

RF321-1 4027 

_ RF321-1-t028 

_ RF321-14029 

Texaco  Inc./Roebuck  Plaza  Texaco  et  al „ _ RF321-15.538 

Texaco  Inc/RoUins  Oil  Ca  et  al RF321-1053O 


01/25/94 
01/26/94 
01/26^94 
01/25/94 


01/25/94 
01/25/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  Na 

City  of  Fontana  _. 

RF272- 

85367 

City  o«  Herxterson.  TN  

RF272- 

85296 

Clinton  County 

RF272- 

862^ 

Fredonia  Texaco 

RF321- 

18681 

HicKofy  County  

R''272- 

85316 

John  Smith  Texaco 

RF321- 

18641 

^ew  Castie  A/ea  Schoo4  Co- 

R-272- 

trct. 

80018 

Steve's  Get  &  Go  Market  

RF238-124 

ViCkery's  Te;>aco 

RF32>-8447 

Copies  of  the  full  text  of  these 
decisions  aiid  orders  are  available  in  the 
Public  Rf'ftTPnct;  Room  of  the  OfSce  of 
Hearings  and  .Appeals,  Room  lE— 234. 
FoiT*»stal  Buildirsg.  1000  Lndppendence 
Avenue.  SW.,  VVashinglon,  DC  20585. 
Monday  through  Friridv,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commerdally  published 
loose  leaf  reporter  system. 

Dated  .Marth  1,  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-5310  Fifed  3-7-94;  8:45  am} 

BILUNO  CODE  »<t5O-0t-P 


t-^plementatton  of  Special  Refund 
Procedures 

AGEHCY:  Offire  of  Hearings  and  Appeals, 
EV^partment  of  Energy. 

ACT)0N:  Notice  of  implementation  of 
special  refund  procedures. 

SOIylMARf :  The  Office  of  Hearings  and 
.Appeals  (0H.'\)  of  the  Department  of 
Energy  (DOE)  announces  procedures  for 
the  disbursement  of  517,816.72,  plus 
accrued  interest,  in  crude  oil  price 
violation  amounts  obtained  by  the  DOE 
pursuant  to  a  Remedial  Order  issued  on 
April  3.  1^80,  to  Warv-ndt  Oil 


Corporation  (Case  No.  LEF-0117).  The 
OHA  has  determined  that  the  funds 
obtained  from  the  remedial  order  firm, 
pins  accrued  interest,  will  be  distributed 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  Accordingly,  40 
percent  of  the  funds  will  be  remitted  to 
the  federal  government,  another  40 
percent  to  the  states,  and  20  percent  will 
be  initially  reserved  for  the  payment  of 
claims  by  injured  parties. 
DATE  AND  ADDRESS:  Applications  for 
Refund  from  the  crude  oil  funds  should 
be  clearly  labeled  "Appbcation  for 
Crude  Oil  Refunds"  and  should  be 
mailed  to  subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals,  Dep)artment  of  Energy, 
1000  Indef)encience  Avenue,  SW.. 
Washington,  EXZ  20585.  Applications  for 
Refund  must  be  filed  in  duphcate  no 
later  than  June  30,  1994.  Any  party  who 
has  previously  filed  an  Appbcation  for 
Refund  shoukl  not  file  another 
Apphcation  for  Refund  from  the  present 
crude  oil  funds.  The  previously  filed 
crude  oiJ  application  will  be  deemed 
filed  in  all  crude  oil  proceedings  as  the 
procedures  are  finalized. 
FOR  FURTHER  lNFORI*ATWW  COfTTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Roger  Khirfeld,  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-2094 
(Mann);  586-2383  (KhirfeldJ. 

SUPPLEMENTARY  INFORMATfOH:  In 
accordance  vtdth  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  $17,816.72,  plus  accrued 
interest,  obtained  by  the  DOE  pursuant 
to  a  Remedial  Order  issued  to  Warwick 
Oil  Corporation  (Warwick)  on  April  3, 
1980.  In  the  Remedial  Order,  the  DOE 
found  that,  during  the  period  )anuary 
1976  through  No\'ember  1977  Warwick 
charged  prices  for  crude  oil  which 
e.xceeded  the  maximum  prices  that  the 
firm  was  permitted  to  charge  under 
Federal  petroleum  price  regulations. 

The  OHA  has  determined  to  distribute 
the  funds  obtained  from  Warwick  in 
accordance  with  the  DOE's  Modified 


Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  51  PR  27899  (August 
4,  1986)  (MSRP).  The  MSRP  was  issued 
as  a  result  of  a  court-approved 
Settlement  .Agreement.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  653  F.  Supp.  108 
(D.  Kan.),  6  Fed.  EJiergy  Guidelines  % 
90309  (1986)  (Stripper  Well  Settlement 
Agreempnl).  In  accordance  with  the 
MSRP,  the  OHA  has  determined  that  »0 
percent  of  the  Warwick  crude  oil 
overcharge  amounts,  plus  accrued 
interest,  will  be  disbursed  in  equal 
shares  to  the  states  and  the  federal 
govL'mmet'.t  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  contrcis.  When 
disbursed,  these  funds  will  be  subiect  to 
the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil 
monies  received  by  the  stales  under  the 
Stripper  Well  Settlement  Agreement. 

Also  under  the  terms  of  the  MSRP.  tb« 
DOE  has  determined  that  the  remaining 
20  percent  of  the  Warwick  crude  oil 
overcharge  funds  will  be  initially 
reserved  for  the  payment  of  claims  by 
injured  parties  The  specific 
requirements  which  an  injured  party 
must  meet  in  order  to  receive  a  refund 
are  set  out  in  section  IH  of  the  Decision. 
Claim.ants  who  meet  these  specific 
requirements  will  be  efigible  to  receive 
their  share  of  all  available  crude  oil 
overcharge  funds  based  on  the  number 
of  gallons  of  covered  petroleum 
products  which  they  purchased  during 
the  price  control  period. 

Applications  for  Refund  must  be 
postmarked  no  later  than  Jime  30. 1994. 
As  stated  in  the  Decision,  any  party  who 
has  previously  submitted  a  refund 
application  in  the  crude  oil  refund 
proceedings  should  not  file  another 
applicatien  for  refund  in  the  crude  oil 
proceedings.  The  previously  filed  crude 
oil  application  will  be  deemed  filed  in 
all  crude  oil  proceedings  as  the 
procedures  are  finaUzed. 


Federal  Register  /  Vol.  59.  No.  45  /  Tuesday,  March  8,  1994  /  Notices 


10817 


Dated:  Man:h  1,  1994. 
G«or^  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeofs. 

D«cisioa  and  Order  of  the  Department 
of  Energy 

Implementation  of  Special  Befund 
Procedures 

March  1,  1994. 

Name  of  Firm:  Warwick  Oil  Corp. 

Date  of  Filing:  November  16,  1993. 

Case  Number:  LEF-01 1 7. 

On  November  16,  1993.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  distribute  the  funds  received 
pursuant  to  a  Remedial  Order  issued  by 
the  DOE  to  Warwick  Oil  Corporabon 
(Warwick),  a  crude  oil  producer.  In 
accordance  with  the  provisions  of  the 
procedural  regulations  at  10  CFR  pert 
205,  subpart  V  (subpart  V),  the  ERA 
requests  in  its  PetiUon  that  the  01-L\ 
establish  sptxial  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
regulatory  violations  described  in  the 
Remedial  Order.  This  Decision  and 
Order  sets  forth  the  OHA's  plan  to 
distribute  these  remedial  order  funds. 

I.  Background 

The  EXDE  issued  a  Remedial  Order  to 
Warwick  on  April  3.  1980,  concluding 
that  the  firm  had  violated  the  Federal 
petroleum  price  regulations  in  its  sales 
of  crude  oil  from  the  Hanks  Company 
lease  at  prices  that  exceeded  maximum 
lawful  prices.  Warwick  has  since 
remitted  $17,816.72  in  compliance  with 
the  Remedial  Order,  to  which  interest 
has  subsequently  accrued.  Those  funds 
continue  to  be  held  In  an  interest- 
bearing  escrow  account  maintained  at 
the  Depirtment  of  the  Treasury. 

II.  jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpa-t  V  process  to 
distribute  such  funds.  For  a  more 
dptailod  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds.  Sc-e 
P«  trolemn  Overcharge  Distribution  and 
Restitution  Act  of  1986,  15  U.S.C  4501- 
4^c7,  Office  of  Enforcement,  9  DOE 
%  82.508  (1981),  and  Ofpce  of 
Enforcement,  8  DOE  "J  82,597  (1981) 
[Vicker^l 

We  have  considered  the  ERA's 
petition  that  we  implement  subpart  V 


proceedings  with  respect  to  the 
Warwick  remedial  order  funds  and  have 
determined  that  such  prc-ceedings  are 
appropriate.  This  Decision  and  Order 
sets  forth  the  OHA"s  plan  to  distribute 
those  funds. 

m.  Rpfund  Prtx;edures 

On  December  15,  1993,  the  OH.A 
issued  a  Proposed  Decision  and  Order 
(PD&O)  establishing  tentative 
procedures  to  distribute  the  remedial 
order  funds.  That  PD&O  was  published 
in  the  Federal  Register,  and  a  30-day 
period  was  provided  for  the  submission 
of  comments  regarding  our  prof)osed 
refund  plan.  See  58  FR  67405 
(December  21,  1993).  More  than  30  days 
bave  elapsed  and  the  OR.^  has  received 
no  substantive  comments  concerning 
the  proposed  procedures  for  the 
distribution  of  the  remedial  order  funds. 
Consequently,  the  procedures  will  be 
adopted  as  profKJsed. 

A.  Crude  Oil  Refund  Policy 

The  funds  obtained  pursuant  to  the 
Warwick  Remedial  Order  should 
therefore  be  distributed  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restifutionary  PoUcy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4,  1986) 
(MSRP).  The  MSRP  was  issued  as  a 
result  of  a  court-approved  Settlement 
Agreement  !n  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  653  P.  Supp.  108  (D.  Kan  ),  6 
Fed.  Energy  Guidelines  1 90,509  (1986) 
(Stripper  Well  Settlement  Agreement). 
The  MSRP  estabhshes  that  40  percent  of 
the  crude  oil  overcharge  funds  will  be 
remitted  to  the  federal  government, 
another  40  percent  to  the  states,  and  up 
to  20  percent  may  be  initially  reserved 
for  the  payment  of  claims  by  injured 
parties.  The  MSRP  also  speciHes  that 
any  monies  remaining  after  all  valid 
claims  by  injured  purchasers  are  paid  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order 
Implementing  the  MSRP,  51  FR  29689 
(August  20.  1936).  This  Order  provided 
a  period  of  30  days  for  the  filing  of 
co.mments  or  objections  to  our  proposed 
use  of  the  M.SRP  as  the  groundwork  for 
evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  tho 
OHA  issued  a  notice  evaluating  the 
numerous  ro:nmenfs  which  it  received 
pursuant  to  the  Order  Implementing  the 
MSRP.  This  notice  was  published  at  52 
FR  11737  (April  10.  1987)  (April  10 
Notice). 

The  April  10  notice  contained 
guidance  to  assist  f>otential  claimants 
VNishing  to  file  refund  applications  for 


crude  oil  monies  under  the  subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  {>etroleum 
products  during  the  August  19, 1973, 
through  January  27,  1981,  crude  oil 
price  control  period,  and  (2)  prove  that 
they  were  injured  by  the  alleged  crude 
oil  overcharges.  We  also  specified  that 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleimi  Industry  will  be  presumed  to 
have  been  injured  by  the  alleged  crude 
oil  overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
docimientation  of  their  purchase 
volumes.  See,  e.g..  Shell  Oil  Co.,  17  DOE 
1  85.204  (1988)  (Shell);  Mountain  Fuel 
Supply  Co.,  14  DOE  185,475  (1986) 
[Mountain  Fuel). 

B.  Refund  Claims 

Tnese  standard  crude  oil  refund 
procedures  vAW  be  used  to  distribute  the 
monies  in  the  Warwick  Remedial  Order 
fund.  We  have  chosen  to  Initially 
reserve  20  percent  of  the  fund,  plus 
accrued  interest,  for  direct  refimds  to 
claimants  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 
injured  parties.  This  reserve  figure  may 
later  be  reduced  if  circ\im8tance8 
warrant. 

The  OHA  will  evaluate  crude  oil 
refuinds  in  a  manner  similar  to  that  used 
in  subpart  V  proceedings  to  evaluate 
claims  based  on  alleged  refined  product 
overcharges.  See  Mountain  Fuel.  14 
DOE  at  88.869.  Under  these  procedures, 
claimants  will  be  required  to  document 
their  purchase  volumes  of  petroleum 
products  and  prove  that  they  were 
injured  as  a  result  of  the  violations. 

We  will  adopt  a  presumption  that  the 
crude  oil  overcharges  were  absorb'»d, 
rather  than  passed  on,  by  applicants 
which  were  (1)  end-users  of  peL'oleum 
products,  (2)  unrelated  to  the  petroleum 
industry,  and  (3)  not  subject  to  the 
regulations  pro.mulgated  under  the 
Emeryency  Petroleum  Allocaiion  Act  of 
1973  lEPAA).  15  U.S.C.  751-760h.  In 
order  to  receive  a  refund,  end- user 
claim.in;s  need  not  submit  any  e\Tdcnca 
of  injury  beyond  docum-^ntation  of  their 
pijchase  volumes.  See  Shell,  17  FOE  at 
88,406. 

Petroleum  retailer,  rpseller,  and 
rc&ner  applicants  must  submit  defajK-d 
evidence  of  injury,  and  they  may  not 
rely  upon  the  injury  presumptions 
utilized  in  some  refined  product  refund 
cases.  Id.  These  applicants  may, 
however,  use  econometric  evidence  of 
the  t>-pe  found  in  the  OHA  Report  on 
Stripper  Well  CXvrcharges,  6  Fed. 
Energy  Guidehnes  %  90,507  (1985).  See 
also  Petroleum  Overcharge  Distribution 
and  Restitution  Act  3003fbM2),  15 
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U.S.C.  §  4502(b)(2).  If  a  claimant  has 
e.xecuted  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  by  the  Stripper  Well 
Settlement  Agreement,  it  has  waived  its 
rights  to  file  an  application  for  subpart 
V  crude  oil  refund  monies.  See  .Vfid- 
Amehca  Dainnien  v.  Henington.  878 
F.2d  1448  (Temp,  Emer.  Ct.  App.).  3 
Fed.  Energy  Guidelines  "J  26.617  (1989); 
In  re:  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  707  F.  Supp. 
1267  (D.  Kan.),  3  Fed.  Energy  GuideUnes 
"2  26,613(1987). 

.^s  has  been  stated  in  prior  Decisions, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See.  e.g..  A. 
Tanicone.  Inc..  15  DOE  185495  (1987). 
A  party  that  has  already  submitted  a 
claim  in  any  other  crude  oil  refund 
proceedmg  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed 
in  all  crude  oil  refund  proceedings 
finalized  to  date.  The  DOE  has 
established  )une  30.  1994,  as  the  current 
deadline  for  filing  an  Application  for 
Refund  from  the  crude  oil  funds. 
Quintana  Energy  Corp.,  21  DOE 
185.032  (1991).  It  is  the  policy  of  the 
DOE  to  pay  all  crude  oil  refund  claims 
at  the  rate  of  $.0008  per  gallon.  While 
we  anticipate  that  applicants  that  filed 
their  claims  before  June  30,  1988,  will 
receive  a  supplemental  refund  payment, 
we  will  decide  in  the  future  whether 
claimants  that  filed  later  applications 
should  receive  additional  refunds.  See, 
e.g..  Seneca  Oil  Co..  21  DOE  1  85.327 
(1991)  Notice  of  any  additional 
amounts  available  in  the  future  will  be 
published  in  the  Federal  Register. 

C  Payments  to  the  Federal  Government 
and  the  States 

Under  the  terms  of  the  MSRP.  we 
have  determined  that  the  remaining  80 
percent  of  the  crude  oil  overcharge 
amounts  subject  to  this  Decision,  plus 
accrued  interest,  should  be  disbursed  in 
t-qual  shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleiom  products  in  each  state  during 
the  period  of  price  controls.  The  share 
or  ratio  of  the  funds  which  each  state 
will  recei%-e  is  contained  in  exhibit  H  of 
the  Stripper  Well  Settlement 
Agreement,  6  Fed.  Energy  Guidelines 
1  90.509  at  90,687.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Settlement  Agreement. 

/( Is  Therefore  Ordered  That: 


(1)  Applications  for  Refund  from  the 
crude  oil  overcharge  funds  remitted  by 
Warwick  Oil  Corporation  may  now  be 
filed. 

(2)  All  Applications  submitted 
pursuant  to  Paragraph  (1)  above  must  be 
filed  in  duplicate  and  postmarked  no 
later  than  June  30,  1994. 

(3)  The  Director  of  Special  Accounts 
and  PayToU,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller. 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer  $17,816.72 
(plus  interest)  from  the  Warwick  Oil 
Corporation  subaccount  (Account 
Number  640C00375Z),  pursuant  to 
Paragraphs  (4),  (5),  and  (6)  of  this 
Decision. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $7,126.69 
(plus  interest)  of  the  funds  obtained 
pursuant  to  Paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-States."  Number 
999DOE003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $7,126.69 
(plus  interest)  of  the  funds  obtained 
pursuant  to  Paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-Federal."  Number 
999DOE002W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $3,563.34 
(plus  interest)  of  the  funds  obtained 
pursuant  to  Paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-Claimants  4,"  Number 
999DOE010Z. 

Dated:  March  1,  1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
[PR  Doc.  94-5311  Filed  3-7-94;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

February  25.  1994 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW..  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 


Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0049. 

Title:  Restricted  Radiotelephone 
Operator  Permit  and  Temporary 
Restricted  Radiotelephone  Operator 
Permit. 

Form  Number  :  FCC  Form  753, 

Action:  Extension  of  currently 
approved  collection. 

Respondents:  Individuals  or 
households. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  65,000 
responses;  0.33  hours  average  burden 
per  response;  21,450  hours  total  annual 
burden. 

Needs  and  Uses:  Applicants  must 
possess  certain  qualifications  in  order  to 
qualify  for  a  radio  operator  license.  The 
data  submitted  on  FCC  Form  753  aids 
the  Commission  in  determining  w-hether 
the  applicant  possesses  these 
qualifications.  The  data  will  be  used  to 
identify  the  individuals  to  whom  the 
license  is  issued  and  to  confirm  that  the 
individual  possesses  the  required 
qualifications  of  the  license.  If  the  data 
were  not  collected,  it  would  be 
impossible  to  identify  the  person  to 
whom  the  license  were  issued  nor  to 
determine  whether  that  person 
possessed  the  qualifications  required  for 
the  issuance  of  the  license. 

OMB  Number  3060-0127 

Title:  Assignment  of  Authorization. 

Form  Number  :  FCC  Form  1046. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions,  and  businesses 
or  other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  6,000 
responses;  0.83  hours  average  burden 
per  response;  498  hours  total  annual 
burden. 

Needs  and  Uses:  In  accordance  with 
FCC  rules,  to  assign  authorization  of 
radio  station  to  another  entity,  the 
assignor  must  in  writing,  assign  all 
right,  title  and  interest  of  the 
authorization  to  the  other  entity.  The 
Commission  uses  the  data  to  determine 
if  assignment  of  authorization  submitted 
with  the  application  will  meet  the  rule 
requirements  for  issuance  of  a  station 
authorization. 


Federal  Communicstjons  Commission. 

William  F.  Catoo, 

Acting  Secretary. 

|FR  Doc  94-5230  Filed  3-7-94;  8:45  ami 

BILLING  CODE  e712^i-M 


FEDERAL  EMERGENCY 

MANAGEMENfT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


ACTION:  Notice. 


summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
renew  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  Mjy  9,  1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Inform.ation  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  VVaxmon,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building.  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  (NFORMATION  COI^ACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  Anderson, 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency.  500  C  Street.  SW., 
Washington,  DC  20472,  (202)  646-2602. 

Ty-pp:  Extension  of  3067-0024. 

Title:  General  Admissions 
Application  and  National  Fire  Academy 
Roster  of  Course  Completion. 

Ab'Jract:  NFA  and  EMI  use  FEMLA 
Form  75-5,  General  Admissions 
Application,  to  admit  applicants  to 
courses  and  programs  olfered  at  NETC. 
Applicants  complete  FTMA  Form  75-5 
and  send  it  to  the  Office  of  Admissions. 
The  application  is  used  by  NETC 
personnel  to  determine  eligibility  for 
courses  and  program  offered  by  NFA  or 
EMI.  Information  from  the  application  is 
maintained  in  the  Student  Record 
Systp.m. 

FEMA  Form  7S-9.  National  Fire 
Academy  Roster  of  Course  Completion, 
is  used  to  adm.it  applicants  to  NFA  off- 
campus  courses.  Because  applications  to 
off-campus  courses  are  handled  by  the 


State  and  local  sponsoring  agency,  the 
amount  of  information  required  on  the 
General  Admissions  Application  is  not 
needed.  Academy  Roster  of  Course 
Completion,  is  used  and  filled  in  when 
the  class  is  conducted.  If  FEMA  Form 
75-9  were  not  used,  there  would  be  no 
central  record  of  attendance  information 
for  NFA  off-campus  courses. 

Type  of  Respondents:  Indl'.idual  or 
households.  State  or  local  governments, 
Federal  agencies  or  employees,  Non- 
profit institutions. 

Estimate  of  Total  AnnuaJ  Reporting 
and  Recordkeeping  Burden:  5.700 
hours. 

Number  of  Respondents: 
Application— 33,000;  Roster— 15.000. 

Estimated  Average  Burden  Time  per 
Response:  Application — 9  minutes; 
Roster — 3  minutes. 

Frequency  of  Response.  Other — Each 
time  a  student  applies  to  an  NFA  or  EMI 
course. 

Dalpd:  February  25.  1994. 
Wesley-  C  Moore, 

Director.  Administrative  Services  Division. 
[PR  Doc  94-5244  Filed  3-7-94;  8:45  am) 

BILUNQ  COOC  e718-01-M 


[FEMA-1011-DR] 

Arkansas;  Major  D.saster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTJON:  Notice. 

summary:  This  is  a  notice  of  Lhe 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1011-DR),  dated  February  23, 
1994,  and  related  determinations. 
EFFECTTVE  DATE:  February  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Respon.se  and 
Recovery  CHrectorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION;  Notice  JS 
hereby  given  that,  in  a  letter  dated 
February  28, 1994,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq] 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  .^rkaivsas, 
resulting  &x)m  a  severe  winter  ice  storm  ca 
February  9-10.  1994.  is  of  sufficient  severity 
and  mag.n!tude  to  warrant  a  ma  for  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
C'tbe  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Arkansas. 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  &x5m  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
Bssistacce  and  admiiiittralive  expenses. 

You  are  authorizj»d  to  firovide  Public 
Assistance  in  the  designated  areas. 
Individual  Assistance  may  b«  added  at  a  later 
dbte,  if  warranted.  Consistent  with  t.he 
rsjquirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Leland  Wilson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Ashley.  Bradley.  Calhoun.  Chicot. 
Cleveland.  Columbia.  Desha.  Drew.  Lee. 
Lincoln.  Monroe,  Ouachita  and  Phillips 
Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  Va 
83.51fl,  Disaster  Assistance! 
James  Lee  Witt, 
Director. 

jFR  Doc  94-5245  Filed  3-7-94;  8:45  a.-nl 
Btt-UMO  CODE  671S-aa-M 


fFEMA-1012-OR) 

Louisiana;  Major  Disaster  and  Related 
Deterrr.inations 

AGENCY:  Federal  Emergency 
Management  .Agency  (FE?»1A). 
Acnow:  Notice. 

StMMARY:  This  is  a  notice  of  Lhe 
Presidential  declaratio.n  of  a  m.ajcir 
disaster  for  the  State  of  Louisiana 
(FEMA-1012-DR),  dated  February  28. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  February  23.  1994. 
FOR  FURTHER  tNFORMATtON  COMTACT: 
Pauline  C.  Campbell.  Response  end 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3506. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  28. 1994.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
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Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determiRed  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana, 
resulting  from  a  severe  winter  ice  storm  on 
February  lO-i:,  1994,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Ad")  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Disaster 
Unemployment  Assistance  may  be  added  at 
a  later  date,  if  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs 

The  time  f>eriod  prescribed  for  the 
implementation  of  section  310(a), 
Pnority  to  Cenain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  Dell  Greer  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bienville.  Claiborne,  Lincoln.  Union,  and 
Webster  Parishes  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83  516,  Disaster  Assistance) 

lames  Lee  Witt. 

Director 

|FR  Doc  94-5246  Filed  3-7-94;  8:45  am] 

BILLING  COOC  e718-02-M 


IFEMA-1010-OR] 

Tennessee;  Major  Disaster  and  Related 
Deterrninations 

AGENCY;  Ftnleral  Emergency 
Mcmagement  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  IS  a  notice  of  the 
Prf'sidential  df*claration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEM^-1010-DR),  dated  Februaiy  28, 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  Februar>'  28,  1994. 


FOB  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recover)'  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  28.  1994,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  a  severe  winter  ice  storm  and 
flash  flooding  on  February  9-11,  1994,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ('"the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  FaciUty  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  m.onths  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Melvin  J.  Schneider  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bedford,  Benton,  Bledsoe.  Bradley. 
Campbell,  Cannon,  Carroll.  Cheatham. 
Chester,  Clay,  Coffee.  Crockett.  Cumberland, 
Davidson.  Decatur.  DeKalb.  Dickson.  Fayette. 
Fentress,  Franklin,  Gibson,  Giles,  Grundy. 
Hardeman.  Hardin,  Haywood,  Henderson. 
Henry,  Hickman,  Houston.  Humphreys. 
Jackson.  Lauderdale,  LawTence.  Lewis, 
Lincoln,  Macon,  Madison,  Marshall,  Maury. 
McMinn.  McNairy,  Meigs,  Montgomery. 
Moore.  Morgan.  Overton,  Perry.  Pickett,  Polk, 
Putnam,  Robertson,  Rutherford.  Scott. 
Sequatchie.  Shelby,  Smith,  Stewart,  Sumner. 
Tipton,  Trousdale.  Van  Buren.  Warren. 
Wayne.  Weakley.  White.  Williamson,  and 
Wilson  Counties  for  Public  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83  516.  Disaster  Assistance) 

James  Lee  Witt, 

Director. 

(FR  Doc.  94-5247  Filed  3-7-94;  8:45  am) 

BILUNG  COD£  8718-02-M 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  and 
Subcommittee  on  Proficiency  Testing, 
Quality  Assurance,  and  Quality 
Control;  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  F*revention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings: 

.Vame.- Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC). 

Times  and  Dates:  1  p.m.-5  p.m.,  March  23, 
1994.  B:30  a.m. -12:30  p.m.,  March  24.  1994. 

Place:  CDC.  Auditorium  B.  Building  2. 
1000  Clifton  Road,  NE.,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Services  and  the  Assistant  Secretary 
for  Health  regarding  the  need  for.  and  the 
nature  of,  revisions  to  the  standards  under 
which  clinical  laboratories  are  regulated;  the 
impact  of  proposed  revisions  to  the 
standards;  and  the  modification  of  the 
standards  to  accommodate  technological 
advances. 

Matters  To  Be  Discussed:  The  agenda  will 
include  a  summary  of  the  December  meeting, 
a  summary  of  the  meeting  of  the 
Subcommittee  on  Proficiency  Testing, 
Quality  Assurance,  and  Quality  Control,  an 
Update  on  CLIA  implementation,  and 
discussion  of  CLIA  information  and 
education  plans,  and  discussion  of  the  status 
of  the  Accurate  and  Precise  Testing 
Subcategory.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Name:  Subcommittee  on  Proficiency 
Testing.  Quality  Assurance,  and  Quality 
Control.  • 

Time  and  Date:  8:30  a.m.-12  noon.  March 
23,  1994 

Place:  CDC.  Auditorium  B.  Building  2, 
1600  Clifton  Road.  NE..  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  advise 
CLIAC  on  issues  related  to  proficiency 
testing,  quality  assurance,  and  quality 
control. 

Matters  To  Be  Discussed:  The 
subcommittee  will  discuss  the  following 
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proficiency  testing  sample  grading  issues:  the 
use  of  peer  group  versus  referee  results  to 
determine  target  values;  and  the  80  percent 
versus  90  percent  consensus  to  determine 
gradability  of  proficiency  testing  samples. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Interested  parties  are  encouraged  to  make 
an  oral  presentation  to  the  subcommittee 
regarding  the  use  of  peer  group  versus  referee 
results  to  determine  target  values  and  the  80 
percent  versus  90  percent  consensus  to 
determine  gradability  of  proficiency  testing 
samples.  Requests  should  be  submitted  in 
vkTiting  to  the  contact  person  listed  below  by 
close  of  business.  March  15,  1994.  The 
request  should  include  the  name,  address, 
and  telephone  number  of  the  participant;  the 
approximate  time  needed;  and  an  indication 
of  which  of  the  issues  will  be  addressed. 
Depending  on  the  number  of  requests,  up  to 
10  minutes  will  be  allowed  for  each  oral 
presentation. 

Contact  Person  for  Additional  Information: 
)ohn  C.  Ridderhof,  Dr.  P.H.,  Division  of 
Laboratory  Systems,  Public  Health  Practice 
Program  Office.  CDC,  4770  Buford  Highway, 
NE..  Mailstop  G-25,  Atlanta,  Georgia  30341- 
3724,  telephone  404/483-7660. 

Dated:  March  2,  1994. 
Elvin  Hiiyer, 

Associate  Director  for  Policy  Coordination, 
Cen  ters  for  Disease  Con trol  and  Preven tion 
(CDC). 

[FR  Doc.  94-5237  Filed  3-7-94,  8:45  am| 

BILLING  CODE  416^1S-M 


Advisory  Committee  for  Injury 
Prevention  and  Control;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announced  the  following  committee 
meeting. 

Same:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

Times  and  Dates:  9  a.m. -5  p.m..  March  28. 
1994.  8:30  a.m.^:30  p.m.,  March  29,  1994. 

Place:  Swissotel  Atlanta,  3391  Peachtree 
Road,  NE.,  Atlanta,  Georgia  30326. 

S/afus.  Closed  9  a.m. -1:30  p.m.,  March  28; 
Open  1:30  p.m.-5  p.m.,  March  28;  Open  8:30 
a.m.-l:30  p.m.,  March  29. 

Purpose:The  committee  will  continue  to 
make  recommendations  on  policy,  strategy, 
objectives,  and  priorities  including  the 
balance  and  mix  of  intramural  and 
extramural  research;  advise  on  the 
implementation  of  a  national  plan  for  injury 
prevention  and  control,  the  development  of 
new  technologies  and  their  application;  and 
review  progress  toward  injury  prevention 
and  control. 

Matters  To  Be  Discussed:  This  meeting  will 
convene  in  closed  session  from  9  a.m.  to  1:30 
p.m.  on  March  28,  1994.  The  purpose  of  this 
closed  session  is  for  the  Science  and  Program 
Review  Work  Group  to  consider  injury 
control  research  grant  applications 
recommended  for  further  consideration  by 
CDC's  Injury  Research  Grant  Review 


Committee.  The  full  committee  will  then  vote 
on  a  funding  recommendation.  This  pnartion 
of  the  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552(c)(4)  and  (6),  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Policy  Coordination.  CDC,  pursuant  to 
Public  Law  92-463.  Following  the  closed 
session,  the  full  committee  will  discuss 
updates  from  the  National  Center  for  Injury 
Prevention  and  Control  (NCIPC)  and  other 
federal  agencies,  the  prevention  of  bicycle- 
related  head  injuries,  and  how  we  can  work 
together  to  prevent  bicycle  head  injuries. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  J.  VVaxweiler,  Ph.D.,  Acting 
Executive  Secretary.  ACIPC  National  Center 
for  Injury  Prevention  and  Control.  CDC.  4770 
Buford  Highway,  NE..  Mailstop  F-41. 
Atlanta,  Georgia  30341-3724.  telephone  404/ 
488-4031. 

Dated:  March  2.  1994. 
Elvin  Hiiyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  94-5238  Filed  3-7-94;  8:45  am] 
BILLING  CODE  4163-18-M 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Postponement 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
meeting  of  the  Food  Advisory 
Committee  scheduled  for  March  9  and 
10,  1994.  The  meeting  was  announced 
by  a  notice  in  the  Federal  Register  of 
March  1.  1994  (59  FR  9760).  FDA  plans 
to  reschedule  this  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  A.  Larson,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-5),  Food' 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  EX:  20204,  202-205-4727. 

Dated:  March  3.  1994. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
(PR  Doc  94-5337  Filed  3-4-94;  8:45  am] 

BILLING  CODE  416(>-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  General  Counsel 
[Docket  No.  D-94-1054;  FR-3675-O-Ol] 

Redelegation  of  Authority 

AGENCY:  Office  of  the  General  Counsel. 
HUD.  p 


ACTION:  Notice  of  redelegation  of 
authority. 


SUMMARY:  This  notice  implements  the 
reorganization  of  the  Department  of 
Housing  and  Urban  Development  [HUD] 
field  structure  for  the  Office  of  General 
Counsel.  First,  this  notice  changes  the 
titles  of  each  of  the  ten  Regional 
Counsels  to  Assistant  General  Counsel 
for  the  new  geographical  areas 
established  under  the  reorganization  to 
which  the  Assistant  is  assigned.  All 
redelegations  of  authority  now  in  effect 
to  HUD  Regional  Counsel  published  in 
the  Federal  Register  are  modified  to  read 
Assistant  General  Counsel  for  the 
relevant  geographical  area.  Second,  this 
notice  provides  that  each  Assistant 
General  Counsel  for  the  new 
geographical  areas  will  be  selected  by. 
will  report  directly  to.  and  his  or  her 
performance  will  be  evaluated  by  the 
General  Counsel  or  designee,  subject  to 
the  implementation  of  the  joint  labor/ 
management  recommendations  of  the 
Reorganization  Task  Force.  The  Chief 
Counsel  and  Chief  Attorneys  in  each 
field  office  will  report  to  and  their 
performance  will  be  evaluated  by  the 
Assistant  General  Counsel  for  the 
geographical  area.  The  Assistant  General 
Counsel  for  the  geographical  area  will 
assist  in  setting  priorities  for  Chief 
Counsel  and  Chief  Attorneys  in  the  area. 
Finally,  this  notice  redelegates  to  the 
Assistant  General  Counsel  for  each 
geographical  area  several  authorities 
presently  residing  at  HUD  headquarters. 
These  authorities  include  the  following: 
the  authority  to  authorize  the 
Department  of  Justice  to  issue 
Temporary  Restraining  Orders  in  cases 
under  Title  VIII  of  the  Civil  Rights  Act 
of  1968  without  review  or  concurrence 
by  the  General  Counsel;  the  authority  to 
settle  Fair  Housing  cases  from  the  area 
without  approval  by  the  General 
Counsel  (In  both  of  the  above  cases, 
however,  the  Assistant  General  Counsel 
for  the  geographical  area  who  exercises 
this  authority  shall  inform  and  give 
copies  of  the  above  actions  taken  to  the 
General  Counsel,  the  Deputy  General 
Counsel  for  Civil  Rights  and  Litigation, 
and  the  Assistant  General  Counsel  for 
Fair  Housing);  the  authority  to  approve 
secondary  financing  for  projects  under 
section  202  of  the  National  Housing  Act; 
and  the  authority  to  settle  multifamily 
bankruptcies. 

EFFECTIVE  DATE:  .Aipri)  15.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  W.  Wilson,  Associate  General 
Counsel  for  Equal  Opportunity  and 
Administrative  Law,  Department  of 
Housing  and  Urban  Development,  room 
10244,  451  Seventh  Street.  SW,. 
Washington,  DC  20410.  telephone:  (202) 
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708-2203.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  In 
November  of  1993,  the  Secretan,' 
announced  the  reorganization  of  the 
HUD  field  structure  to  improve  HlJD's 
performance  and  provide  the 
Department's  customers,  members  of  the 
public  and  program  beneficiaries,  more 
efficient  service  and  less  bureaucracy. 
This  notice  implements  the 
reorganization  of  the  HUD  field 
structure  for  the  Office  of  General 
Counsel. 

First,  this  notice  changes  the  titles  of 
each  of  the  ten  Regional  Counsels  to 
Assistant  General  Counsel  for  the  new 
geographical  areas  under  the 
reorganization.  Specifically,  the  titles 
arc  changed  as  follows:  The  Regional 
Counsel  for  Region  I  is  changed  to  the 
Assistant  General  Counsel  for  New 
England;  the  Regional  Counsel  for 
Region  II  is  changed  to  the  Assistant 
General  Counsel  for  New  York/New 
Jersey;  the  Regional  Counsel  for  Region 
III  is  changed  to  the  Assistant  General 
Counsel  for  the  Mid-Atlantic;  the 
Regional  Counsel  for  Region  IV  is 
changed  to  the  Assistant  General 
Counsel  for  the  Southeast;  the  Regional 
Counsel  for  Region  V  is  changed  to  the 
Assistant  General  Counsel  for  the 
Midwest;  the  Regional  Counsel  for 
Region  VI  is  changed  to  the  Assistant 
General  Counsel  for  the  Southwest;  the 
Regional  Counsel  for  Region  VII  is 
changed  to  the  Assistant  General 
Counsel  for  the  Great  Plains;  the 
Regional  Counsel  for  Region  Vllt  is 
changed  to  the  Assistant  General 
Counsel  for  the  Rocky  Mountains;  the 
Regional  Counsel  for  Region  IX  is 
changed  to  the  Assistant  General 
Counsel  for  the  Pacific/Hawaii;  and  the 
Regional  Counsel  for  Region  X  is 
changed  to  the  Assistant  General 
Counsel  for  the  Northwest/Alaska.  All 
redelegations  of  authority  now  in  effect 
to  HUD  Regional  Counsel  published  in 
the  Federal  Register  are  modified  to 
read  Assistant  General  Counsel  for  the 
relevant  geographic  area. 

Second,  this  notice  provides  that  the 
Assistant  General  Counsel  for  each  new 
geographical  area  will  be  selected  by, 
report  directly  to,  and  his  or  her 
performance  will  be  evaluated  by  the 
General  Counsel  or  designee,  subject  to 
implementation  of  the  joint  labor/ 
management  recommendations  of  the 
Reorganization  Task  Force.  The  Chief 
Counsel  and  the  Chief  Attorneys  in  each 
field  office  will  report  to  and  their 
performance  will  be  evaluated  by  the 
Assistant  General  Counsel  for  the 
geographical  area.  The  Assistant  General 
Counsel  for  the  geographical  area  will 


assist  in  setting  priorities  for  Chief 
Counsel  and  Chief  Attorneys  in  the  area. 

Third,  this  notice  redelegates  from  the 
General  Counsel  to  the  Assistant 
General  Counsel  for  each  new 
geographical  area  the  authority  set  out 
in  24  CFR  103.500  to  authorize  the 
Department  of  Justice  to  issue 
Temporary  Restraining  Orders  in  case 
under  Title  VIU  of  the  Civil  Rights  Act 
of  1968.  This  authority  is  redelegated 
without  stipulation  that  the  referrals 
must  be  renewed  or  issued  with  the 
concurrence  of  the  General  Counsel. 
This  notice  also  redelegates  from  the 
General  Counsel  to  the  Assistant 
General  Counsel  for  each  new 
geographical  area  the  authority  set  out 
in  24  CFR  104.9Z5  to  settle  Fair  Housing 
pases.  This  authority  is  also  redelegated 
without  stipulation  that  a  decision  to 
settle  must  be  approved  by  the  General 
Counsel.  In  both  of  the  above  cases, 
however,  the  Assistant  General  Counsel 
for  the  geographical  area  who  exercises 
this  authority  shall  inform  and  give 
copies  of  the  above  actions  taken  to  the 
General  Counsel,  the  Deputy  General 
Counsel  for  Civil  Rights  and  Litigation, 
and  the  Assistant  General  Counsel  for 
Fair  Housing. 

This  notice  also  redelegates  from  the 
General  Counsel  to  the  Assistant 
General  Counsel  for  each  new 
geographical  area  the  authority  to 
approve  secondary  financing  for 
projects  under  section  202  of  the 
National  Housing  Act;  and  the  authority 
to  settle  multifamily  bankruptcies. 

Accordingly,  the  General  Counsel 
takes  the  following  actions: 

Section  A.  Title  Change 

The  titles  of  each  of  the  ten  Regional 
Counsels  are  hereby  changed  to 
Assistant  General  Counsel  for  the  new- 
geographical  areas  under  the 
reorganization.  Specifically,  the  titles 
are  changed  as  follows: 

(1)  The  Regional  Counsel  for  Region  I 
is  changed  to  the  Assistant  General 
Counsel  for  New  England; 

(2)  The  Regional  Counsel  for  Region  II 
is  changed  to  the  Assistant  General 
Counsel  for  New  York/New  Jersey; 

(3)  The  Regional  Counsel  for  Region 

III  is  changed  to  the  Assistant  General 
Counsel  for  the  Mid-Atlantic; 

(4)  The  Regional  Counsel  for  Region 

IV  is  changed  to  the  Assistant  General 
Counsel  for  the  Southeast; 

(5)  The  Regional  Counsel  for  Region  V 
is  changed  to  the  Assistant  General 
Counsel  for  the  Midwest; 

(6)  The  Regional  Counsel  for  Region 
VI  is  changed  to  the  Assistant  General 
Counsel  for  the  Southwest; 


(7)  The  Regional  Counsel  for  Region 

VII  is  changed  to  the  Assistant  General 
Counsel  for  the  Great  Plains; 

(8)  The  Regional  Counsel  for  Region 

VIII  is  changed  to  the  Assistant  General 
Counsel  for  the  Rocky  Mountains; 

(9)  The  Regional  Counsel  for  Region 

IX  is  changed  to  the  Assistant  General 
Counsel  for  the  Pacific/Hawaii;  and 

(10)  The  Regional  Counsel  for  Region 

X  is  changed  to  the  Assi.stant  General 
Counsel  for  the  Northwest/Alaska. 

All  redelegations  of  authority  now  in 
effect  to  HUD  Regional  Counsel 
published  in  the  Federal  Register  are 
modified  to  read  Assistant  General 
Counsel  for  the  relevant  geographical 
area. 

Section  B.  Selecting,  Reporting  and 
Evaluation  Responsibilities 

The  Assistant  General  Counsel  for 
each  new  geographical  area  will  be 
selected  by,  report  directly  to,  and  his 
or  her  performance  will  be  evaluated  by 
the  General  Counsel  or  designee,  subject 
to  implementation  of  the  joint  labor/ 
management  recommendations  of  the 
Reorganization  Task  Force.  The  Chief 
Counsel  and  the  Chief  Attorneys  in  each 
field  office  will  report  to  and  their 
performance  will  be  evaluated  by  the 
Assistant  General  Counsel  for  the 
geographical  area.  The  Assistant  General 
Counsel  for  the  geographical  area  will 
assist  in  setting  priorities  for  Chief 
Counsel  and  Chief  Attorneys  in  the  area. 

Section  C.  Authority  Redelegated 

(1)  The  General  Counsel  hereby 
redelegates  to  each  Assistant  General 
Counsel  for  the  new  geographical  areas 
the  authority  set  out  in  24  CFR  103.500 
to  authorize  the  Department  of  Justice  to 
issue  Temporary  Restraining  Orders  in 
cases  under  Title  VIII  of  the  Civil  Rights 
Act  of  1968.  This  authority  is 
redelegated  without  stipulation  that  the 
referrals  must  be  reviewed  or  issued 
with  the  concurrence  of  the  General 
Counsel.  The  Assistant  General  Counsel 
for  each  new  geographical  area  who 
exercises  this  authority  shall  inform  and 
give  copies  of  authorizing  documents  to 
the  General  Counsel,  the  Deputy 
General  Counsel  for  Civil  Rights  and 
Litigation,  and  the  Assistant  General 
Counsel  for  Fair  Housing. 

(2)  The  General  Counsel  hereby 
redelegates  to  the  Assistant  General 
Counsel  for  each  new  geographical  area 
the  authority  set  out  in  24  CFR  104.925 
to  settle  Fair  Housing  cases.  The 
Assistant  General  Counsel  for  each  new 
geographical  area  who  exercises  this 
authority  shall  inform  and  give  copies  of 
the  settlement  documents  taken  to  the 
General  Counsel,  the  Deputy  General 
Counsel  for  Civil  Rights  and  Litigation, 
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and  the  Assistant  General  Counsel  for 
Fair  Housing. 

(3)  The  General  Counsel  hereby 
redelegates  to  the  Assistant  General 
Counsel  for  each  new  geographical  area 
the  authority  to  approve  secondary 
financing  for  projects  under  Section  202 
of  the  National  Housing  Act. 

(4)  The  General  Counsel  hereby 
redelegates  to  the  Assistant  General 
Counsel  for  each  new  geographic  area 
the  authority  to  settle  multifamily 
bankruptcies. 

Section  D.  No  Further  Redelegation 

The  authority  redelegated  to  the 
Assistant  General  Counsel  for  each  new 
geographical  area  under  Section  C  may 
not  be  further  redelegated  pursuant  to 
this  redelegation. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  March  1,  1994. 
Nelson  A.  Diaz, 
General  Counsel. 
(FR  Doc.  94-5183  Filed  3-7-94;  8:45  ami 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  Tennessee  Yellow- 
Eyed  Grass  for  Review  and  Comment 

agency:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Tennessee  yellow- 
eyed  grass  {X\Tis  tennesseenis.  Fourteen 
populations  are  known  to  occur, 
including  8  in  Alabama  (FrankUn,  Bibb, 
and  Calhoun  Counties),  2  in  Georgia 
(Bartow  and  Whitefield  Counties),  and  4 
in  Tennessee  (Lewis  County). 
Populations  are  located  in  spring 
meadows  or  along  small  streams.  With 
the  exception  of  three  sites  which  occur 
all  or  partially  on  Federal  lands 
(Calhoun  County,  Alabama),  sites  are  on 
privately  owTied  lands.  The  Ser\-ice 
solicits  re^■iew  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
15,  1994,  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 

the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office,  U.S.  Fish  and  WildUfe  Service. 


6578  Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carv  Norquist  at  the  above  address 
(601/965-4900). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
VVildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  ef 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  pro\ided  during  recovery 
plan  development.  The  Ser\'ice  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Ser/ice  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  ciraft 
recovery  plan  is  Tennessee  yellow-eyed 
grass  [Xyris  tennesseensis].  This  plant 
occurs  in  spring  meadows  or  along 
small  streams  in  Alabama,  Georgia,  and 
Tennessee.  All  sites  feature  nearly 
permanent  moisture  regimes,  open, 
sunny  conditions,  and  calcareous 
bedrock  (shale,  limestone,  dolomite)  or 
thin  calcareous  soils.  Tennessee  yellow- 
eyed  grass  was  listed  as  endangered  in 
1991  due  to  its  limited  distribution,  and 
loss  or  decline  in  populations  due  to 
drainage  and  conversion  of  habitat  to 
agricultural  fields  and  from  timbering. 

The  objective  of  this  proposed  plan  is 
to  dehst  Tennessee  yellow-eyed  grass. 


Delisting  will  be  considered  when  there 
are  15  adequately  protected  and 
managed,  self-sustaining  populations  of 
the  species  distributed  throughout  the 
historical  range.  Actions  needed  to 
reach  this  goal  include:  (1)  Protecting 
and  managing  populations,  (2) 
surveying  for  new  populations,  (3) 
investigating  potential  management 
techniques,  (4)  conducting  research  on 
this  species'  ecological  requirements 
and  life  history,  and  (5)  maintaining 
plants  and  seed  ex  situ. 

This  Plan  is  being  submitted  for 
agency  review.  After  consideration  of 
comments  received  during  the  review 
period,  it  will  be  submitted  for  final 
approval. 

Public  Comments  Solicited 

The  Service  solicits  wTitten  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 

Dated:  February  15,  1994. 
Robert  Bowker, 
Field  Supervisor. 
[FR  Doc.  94-5193  Filed  3-7-94;  8  45  ami 

BILLING  CODE  4310-65-M 


Geological  Survey 

Nevada;  Hydrogeochemical  Studies 
Program;  Contribution  Acceptance 
From  Marigold  Mining  Co. 

AGENCY:  Geological  Survey.  Interior. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  has  accepted 
from  Marigold  Mining  Company  a 
contribution  of  $10,000  to  support 
hydrogeochemical  studies  of  the 
chemical  mobility  of  gold  and  ore- 
related  elements  in  ground-water 
systems  associated  with  buried  gold 
deposits  in  northern  Nevada  that  are 
being  conducted  by  scientists  in  the 
Branch  of  Geochemistry. 
DATES:  This  notice  is  effective 
immediately. 

ADDRESSES:  Information  on  the  work  is 
available  to  the  public  upon  request  at 
the  following  location:  U.S.  Geological 
Survey,  Branch  of  Geochemistry,  Denver 
Federal  Center,  MS-973,  P.O.  Box 
25046,  Denver,  Colorado  80225-0046. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Grimes  of  the  U.S.  Geological 
Survey,  Branch  of  Geochemistr)',  at  the 
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address  given  above;  telephone  303/ 

236-5510 

Benjamin  A.  Morgan. 

Chief  Geologist 

|FR  Doc.  94-5194  Filed  3-7-94;  8:45  am] 

BILUNG  COCC  43ia-31-M 

Bureau  of  Land  Management 

[CA-059-493&-1 0^«03] 

Preparation  of  an  Amendment  to  the 
Redding  Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

summary:  Pursuant  to  43  CFR  1610.5-5, 
notice  is  hereby  given  that  the  Redding 
Resource  Area  of  the  Ukiah  District. 
Bureau  of  Land  Management,  will 
prepare  an  amendment  to  the  Redding 
Resource  Management  Plan.  The 
purpose  is  to  evaluate  the  effect  of 
withdrawing  certain  public  land  from 
locatable  mineral  entn,',  and  to  use  other 
certain  public  land  for  exchange  rather 
than  transfer  to  the  U.S.  Forest  Service. 

DATES:  Written  comments  on  this 
proposed  amendment  will  be  accepted 
on  or  before  April  7,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Area  Manager,  Bureau  of  Land 
Management,  355  Hemsted  Drive, 
Reddmg,  California  96002.  Attn:  RMP 
Amendment. 

FOR  FURTHER  INFORMATION  CONTACT: 
F-'rancis  Berg  at  the  aforementioned 
address  or  call  (916)  224-2100. 
SUPPLEMENTARY  INFORMATION:  It  has  been 
df'tern^.ined  from  now  data  and  an 
alteration  in  circumstances  that  an 
amendment  to  the  Redding  Resource 
Management  Plan  (RMP)  be  initiated. 
The  purpose  is  (1)  To  evaluate  the  effect 
of  withdrawing  acquired  property 
within  the  Sacramento  River 
Management  Area  from  locatable 
mineral  entry  (8  miles  north  of  Red 
Bluff,  Tehama  County),  and  (2)  to 
evaluate  the  proposal  of  using  public 
land  formerly  designated  for  transfer  to 
the  U.S.  Forest  Ser\ice  in  an  exchange 
(NE"4.  Sec.  12,  T,  25  N.,  R.  2  E., 
M.D.M.). 

An  Environmental  Assessment  (EA) 
will  be  prepared  to  evaluate  the  effect  of 
this  amendment.  An  interdisciplinary' 
team  will  complete  the  EA  for  this 
proposed  amendment.  The  scoping 
process  for  this  E^^  will  include:  (1) 
Identification  of  sp)ecific  issues;  (2) 
identification  of  alternatives;  and  (3) 
notifying  interested  groups,  individuals. 
and  agencies  so  that  additional 


information  concerning  these  issues  can 

be  obtained. 

Mark  Morse, 

Area  Manager. 

|FR  Doc.  94-5195  Filed  3-7-94;  8:45  am] 

BILLING  CODE  4310-(0-M 


(ES-960-9800-02]  ES-046660,  Group  84, 
Arkansas 

Filing  of  Plat  of  the  Dependent 
Resurvey,  Corrective  Dependent 
Resurvey  and  Subdivision  of  Sections 

The  plat,  in  seven  sheets,  of  the 
dependent  resurvey  of  the  south,  east 
and  north  boundaries;  the  corrective 
dependent  resurvey  of  a  portion  of  the 
west  boundary;  the  dependent  resurvey 
of  the  subdivisional  lines;  and  the 
survey  of  the  subdivision  of  sections  3. 
6,  15.  21.  27.  28,  29.  31.  32,  33,  and  34, 
in  Township  14  North,  Range  21  West, 
Fifth  Principal  Meridian,  Arkansas,  will 
be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
April  22,  1994.  The  survey  was  made 
upon  request  submitted  by  the  United 
States  Forest  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey.  Eastern  States.  Bureau 
of  Land  Management.  7450  Boston 
Boulevard,  Springfield,  Virginia  22153, 
prior  to  7:30  a.m.,  April  22.  1994. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy 

Dated;  February  23,  1994. 
Carson  W.  Gulp.  Jr., 

State  Director 

|FR  Doc.  94-5196  Filed  3-7-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-167  (Sub-No.  1129X)] 

Consolidated  Rail  Corporation- 
Abandonment  Exemption — in  Chester 
County,  PA 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  6.1  miles  of  line  from 
approximately  milepost  11.4  (the  east 
side  of  Morehall  Road  in  Cedar  Hollow. 
PA)  to  approximately  milepost  17.5 
(approximately  1,500  feet  west  of  Route 
100  in  Exton,  PA),  in  Chester  County, 
PA. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 


least  2  years;  (2)  any  overhead  traffic  on 
the  line  has  been  rerouted  over  other 
lines;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  report).  49  CFR  1105.8 
(historic  report),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  I.C.C 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  7. 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues. 1  ' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29'  must  be  filed  by  March 
18.  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  28, 
1994,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini.  Consolidated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
St.,  P.  O.  Box  41416,  Philadelphia.  PA 
19101-1416. 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  R^il  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

J  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  .Assist..  4  l.C.C.Zd  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 


Federal  Register  /  Vol.  59.  No.  45  /  Tuesday.  March  8.  1994  /  Notices  10825 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  whicii  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEL^)  will  issue  an  environmental 
assessment  [EA)  by  March  11. 1994. 
Interested  person.s  may  obtain  a  copy  of 
ttie  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Ciiief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EL^  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  2.  1994. 

By  the  Commission.  David  M.  Konschaik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretory. 
[FR  Doc.  94-5235  Filed  3-7-*4;  8:45  am) 

BILLING  COO€  FR  7035-OT-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  an6  Liability 
Act  of  1980,  as  Amended 

In  accordance  with  Departmental 
policy.  28  CFR  50.7  and  pursuant  to 
section  122  of  the  Comprehensive 
Environmental  Response,  Comp)«nsation 
and  Uability  Act  ("CERCLA").  42  U.S.C. 
9622,  notice  is  hereby  given  that  a 
proposed  Consent  Decree  in  United 
States  V.  Agrico  Chemical  Cumpary,  at 
al..  Civil  Action  No.  93-23-C,  was 
lodged  on  February  15,  1994  with  the 
United  States  District  Court  for  the 
Northern  District  of  Florida,  Pensacola 
Division. 

This  case  concerns  a  former  fertilizer 
manufacturing  facility  at  the 
intersection  of  Interstate  110  and 
Fairfield  Drive  in  Pensacola,  Florida. 
Itnown  as  the  Agrico  Chemical 
Company  Suporfund  Site  (the  "Site  "). 
Pursuant  to  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCL.\"),  42  U.S.C.  9G06  and 
9607,  the  Complaint  in  this  action  seeks 
recovery  of  all  past  and  future  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  the  Site,  and  injunctive 
rehef  for  the  Site,  namely, 
implementation  of  the  remedy  selected 


by  EPA  In  a  Record  of  Decision  ("ROD") 
dated  September  29,  1992.  The  ROD 
provides  for  remediation  of 
contaminated  sludge  and  soils  for 
Operable  Unit  1  ( "OUl ")  at  the  Site, 

Defendants  Agrico  Chemical 
Company,  a  division  of  Freepcrt- 
MacMoRan  Resource  Partners  Limited 
Partnership,  and  Conoco,  Inc.,  a  wholly 
owned  subsidiary  of  E.I.  Du  Pont  de 
Nemours  and  Company.  Inc., 
(collectively,  the  "Settling  Defendants") 
have  agreed  in  the  proposed  Consent 
Dt>cree  to  pay  the  United  States 
S232.907.22  for  past  response  costs 
incurred  at  the  Site,  as  well  as  all  future 
costs  of  overseeing  the  implementation 
of  the  Remedial  Action  of  OUl.  The 
Settling  Defendants  have  also  agreed  to 
implement  the  remedy  selecled  by  EP,^ 
for  the  Site.  The  cost  of  the  selected 
remedy  is  approximately  $10,700,000. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environme-nt  and 
Natural  Resources  Division.  Lejsertment 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Agrico 
Chemical  Company,  at  al.,  DO]  Ref. 
»90-l 1-2-663. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
Stales  Attorney,  Northern  District  of 
Florida,  114  East  Gregory  Street, 
Pensacola,  Florida;  the  Office  of  the 
United  States  Envirorunental  Protection 
Agency,  Region  IV,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor,  Washing^op.  DC  20005, 
(202)  624-0892.  A  copy  of  ih''  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1 120  G  Street,  mV.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $43.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library  for  a  copy  of  the 
Consent  Decree  with  attachments  (ROD. 
Statement  of  Work  and  Site  map)  or  a 
check  in  the  amount  of  $19.25,  a  copy 
of  the  proposed  Consent  Decree  without 
those  attachments. 
|ohn  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  SaturaJ  Resources  Division. 
(FR  Doc.  94-5197  Filed  3-7-94;  fl:45  am) 

BtLUMQ  COOC  Mia-(H-M 


Lodging  of  Consent  Decree  United 
States  V.  Atean  Fo*l  Products  et  al. 

In  accordance  with  Departmental 
Pobcy.  28  CFR  50.7  and  pursuant  to 
section  122(d)(2)(B)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liabihty 
Act  of  1980,  as  amended  ("CERCLA"). 
42  U.S.C.  9622(d)(2)(B).  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Alcan  Foil  Products,  et  al , 
Gvil  Action  No.  91-44  (E.D.  Ky),  was 
lodged  with  the  United  States  Distnct 
Court  for  the  Eastern  District  of 
Kentucky  on  February  16,  1994.  This 
action  was  brought  under  section  107  of 
CERCLA,  42  U.S.C  9607.  The  Consent 
Decree  provides  that  defendants  Gene 
Holloway  will  pay  $90,000  and  Cintech 
Industrial  Coatings,  Inc.  will  pay 
$35,000  of  the  past  costs  incurred  by  the 
Uniti^d  States  En\ironmental  Protection 
Agency  for  response  activities  at  the 
Custom  Industrial  Services  site. 

For  thirty  (30)  days  from  the  date  of 
pubbcation  of  this  notice,  the 
Department  of  Justice  will  receive 
wrirten  comments  relating  to  the 
Consent  Decree  from  persons  who  are 
not  parties  to  this  action.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530  and 
should  refer  to  United  States  v.  Alcan 
Foil  Products,  et  al.,  D.OJ.  Ref  No.  90- 
11-2-547. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 
Kentucky,  110  West  Vine  Street,  suite 
400,  Lexington,  Kentucky  40507;  the 
Region  IV  office  of  the  United  States 
Environmental  Protection  Agency,  345 
Courtland  Street,  NT.,  Atlanta,  Georgia 
30365;  and  at  the  Consent  Decree 
Library,  11 20  G  Street.  NW.,  4th  Floor, 
Washington.  EX:  20005,  202-624-0892. 
A  ropy  of  the  proposed  Consent  Decree 
may  bo  obtained  in  person  or  by  mail 
from  the  Consent  D«K:ree  Library,  1120 
G  Street.  NW.,  4th  Floor,  Washington. 
DC  20005.  The  proposed  Consent 
Decree  package  consists  of  a  16  page 
Consent  Decret?.  A  request  for  a  copy  of 
the  propos»3d  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  $4.00  (25  cents  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library." 
fohn  C  Cniden, 

CJiief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resourtxs  Divition 
[FR  Doc  94-5196  Filed  3-7-94:  ft:45  ami 
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Lodging  of  Stipulation  and  Settlement 
Order  Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Depdrtmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Sierra  Environmental 
Group,  Inc..  Civil  Action  No.  C2-93- 
248,  was  lodged  on  January  31. 1994 
with  the  United  States  District  Court  for 
the  Southern  District  of  Ohio.  The 
consent  decree  settles  an  action  brought 
in  1993  to  enforce  the  work  practice 
requirements  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  asbestos.  40  CFR  part  61.  subpart  M 
(1989).  The  civil  penalty  amount.  S7500. 
is  based  in  part  on  financial  information 
submitted  by  the  defendant.  The  decree 
calls  for  defendant  to  comply  with  the 
asbestos  NESHAP  and  to  require  worker 
training  in  asbestos  removal  and 
inspection. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Sierra  Environmental 
Group.  Inc..  DOJ  Ref.  No.  90-5-2-1- 
1520. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  280  North  High  Street, 
Fourth  Floor,  Columbus.  Ohio  43215; 
the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd..  Chicago,  Illinois; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N\V..  4th  Floor,  Washington, 
DC  20005.  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  chock  in  the  amount  of 
S3. 00  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
lolin  C.  Cruden. 

Chiff.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-5199  Filed  3-7-94;  8:45  am) 
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Drug  Enforcement  Administration 
[Docket  No.  92-62] 

Allan  L  Gant,  D.O.;  Denial  of 
Applicatlori 

On  June  23.  1992.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 


Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Allan  L.  Gant,  D.O 
(Respondent),  of  Richwood,  West 
Virginia,  proposing  to  deny  his 
application  for  DEA  registration  as  a 
practitioner.  The  statutory  basis  for 
seeking  the  denial  of  the  application 
was  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest,  as  set  forth  in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  alleged  that 
in  May  1990,  while  employed  at  the 
Richwood  Medical  Center,  the 
Respondent  admitted  diverting  to  his 
personal  use  three  20  mg.  bottles  of 
injectable  Demerol,  a  Schedule  II 
controlled  substance,  and  a  bottle  of 
injectable  Valium,  a  Schedule  IV 
controlled  substance,  from  the  stocks  of 
that  medical  center:  Respondent 
admitted  in  his  personal  history 
provided  to  a  hospital  treatment  center 
in  May  1990  that  he  had  abused 
Demerol,  a  Schedule  II  controlled 
substance,  during  the  period  from  at 
least  1984  until  at  least  1988;  while  in 
in-patient  attendance  at  a  rehabilitation 
facility  in  April  1990,  Respondent  self- 
administered  Demerol  which  he  had 
smuggled  into  that  facility;  and  on  Juno 
5,  1990,  he  voluntarily  surrendered  his 
DEA  Certificate  of  Registration. 
AG9806108,  for  cause. 

Respondent,  acting  pro  se.  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a-hearing  was  conducted  in 
Charleston,  West  Virginia,  on  January 
21.  1993. 

On  November  4, 1993,  the 
administrative  law  judge  issued  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  in  which  she  recommended 
that  the  Respondent's  application  for 
registration  be  denied.  On  December  6. 
1993,  the  administrative  law  judge 
transmitted  the  record  to  the  Acting 
Administrator.  The  Respondent 
subsequently  filed  exceptions  to  the 
opinion,  which  were  received  by  the 
administrative  law  judge  on  December 
9,  1993,  and  forwarded  to  the  Acting 
Administrator  on  December  13,  1993. 
Although  not  timely  filed,  the  Acting 
Administrator  has  included  the 
Respondent's  exceptions  in  the  record. 
The  Acting  Administrator  has  carefully 
considered  the  entire  record  in  this 
matter  and.  pursuant  to  21  CFR  1316.67. 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  Respondent  Is  an  osteopath  and  is 
licensed  and  practices  in  West  Virginia. 


Respondent  is  a  Vietnam  veteran,  who 
testified  that  he  sustained  severe 
wounds  and  suffers  from  post-traumatic 
stress  disorder  as  a  result  of  his  war 
experience.  The  Respondent  testified 
that  due  to  complications  from  his  war 
wounds  during  1986  to  1988,  he  began 
to  self-administer  Demerol  to  a  point 
where  he  was  using  300  mg.  to  400  mg. 
two  to  four  times  daily. 

The  administrative  law  judge  found 
that  testimony  and  documents  indicated 
that  in  September  1988,  the  Respondent, 
after  a  morphine  overdose,  was 
admitted  to  a  Charleston  hospital,  and 
was  subsequently  treated  by  physicians 
at  the  Veterans  Administration  Hospital 
in  Clarksburg  for  opiate  dependence.  In 
November  1988,  he  was  transferred  to 
the  Preston  Memorial  Hospital  and  was 
released  to  the  Shawnee  Hills 
Outpatient  Clinic.  Respondent 
voluntarily  discontinued  his  care  in 
January  1989, 

In  April  1990,  syringes  and  a  bottle 
containing  opiates  were  found  in 
Respondent's  personal  effects,  and 
while  at  an  in-patient  recovery  center. 
Respondent  self-injected  Demerol  which 
he  had  smuggled  into  that  facility. 
Subsequently,  in  May  1990,  the  Chief 
Administrator  of  Richwood  Medical 
Center,  where  the  Respondent  was 
employed,  found  three  20  mg.  bottles  of 
injectable  Demerol  and  a  bottle  of 
injectable  Valium  missing  from  stocks. 
The  Respondent  admitted  to  his 
employer  that  he  had  taken  them  for  his 
own  use.  Respondent  was  again 
admitted  to  Preston  Memorial  Hospital 
on  May  24,  1990,  but  apparently  refused 
to  stay  in  the  program  and  was 
discharged  on  June  4,  1990.  The 
Respondent  surrendered  his  previous 
DE.\  registration  on  June  5,  1990. 

There  was  testimony  at  the 
administrative  hearing  that  the 
Respondent  was  regularly  ordering  non- 
controlled  injectable  pain  medications 
in  his  current  private  practice.  The 
Respondent  testified  that  they  were  the 
only  type  of  analgesic  that  were 
appropriate  and  available  for 
administration  to  his  patients  whom  he 
saw  both  in  his  office  setting  and  in  the 
emergency  room. 

The  Respondent  also  testified  that  he 
occasionally  attended  AlcohoHcs 
Anonyinous  meetings,  but  that  he  did 
not  belong  to  Narcotics  Anonymous  or 
any  impaired  physician  program 
because  they  were  too  far  away.  The 
Respondent  submitted  a  letter  from  an 
addiction  specialist  physician  who 
concluded  that  there  was  no  medical, 
legal,  or  ethical  reason  why  the 
Respondent  should  not  be  able  to 
prescribe  controlled  drugs. 
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The  administrative  law  judge  found 
that  the  Secretary  for  the  West  Virginia 
Board  of  Osteopathy  fBoard).  testified 
on  behalf  of  the  Boaird  at  the 
administrative  hearing,  that  the  Board 
was  aware  of  the  Respondent's  problem 
with  narcotics  abu.se  and  knew  he  had 
entered  two  rehabilitative  programs  but 
failed  to  successfully  complete  either.  In 
addition,  the  Board  had  written  to  the 
Respondent  and  strongly  urged  him  to 
enter  a  substance  abu.se  program,  and  at 
the  time  of  the  bearing  it  was  the 
Board's  opinion  that  the  Respondent 
should  not  receive  a  DEA  Certificate  of 
Registration. 

The  Respondent  contended  that  the 
State  licensing  board  had  never 
indicated  its  opposition  to  his 
registration.  He  also  stated  that  he  was 
subject  to  regular  urine  testing  by  the 
Board  and  that  he  had  not  abused 
rontrolled  substances  in  three  years. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
brt  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C  823(f).  "[i]n 
determim'ng  the  public  interest,  the 
fnllo-wing  factors  shall  be  considered.  (1) 
The  recommendation  of  the  appropriate 
State  licensing  board  or  disciplinary 
authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Fo«ieral,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  ].  Schwarz. 
Jr..  M  n  ,  Docket  No.  88-42.  54  FR 
16422  (1989). 

The  administrative  law  jndge  found 
factors  one.  two,  four  and  F.ve  relevant. 
Judge  Bittner  found  as  to  factor  one,  that 
the  State  of  West  Virginia  Board  of 
Osteopathy  recommended  that 
Respondent  not  be  given  a  DEA 
registration;  as  to  factor  two.  the 
Respondent  admitted  persocal  use  of 
Demerol  and  morphine;  as  to  factor  four, 
the  Respondent  self-administered 
controlled  substances  In  violation  of 
State  and  Federal  law;  and  as  to  factor 
five,  his  drug  abuse  history  and  the 
status  of  his  recovery  were  relevant  to 
the  public  health  and  safety. 


The  administrative  law  judge  found 
that  the  Respondent's  testimony  did  not 
indicate  that  he  had  admitted  or 
accepted  the  severity  and  nature  of  his 
dj-ug  dependency  problem.  Although 
the  Respondent  testified  that  this 
e.xperience  with  surrendermg  his 
previous  DEIA  registration  had  pushed 
him  into  e^imest  rehabilitation,  judge 
Bittner  found  that  m  the  absence  of 
evidence  that  Respondent  is  prepared 
and  able  to  commit  to  a  more  aggressive 
recovery  program,  that  his  risk  of 
relapse  is  substantial.  The 
administrati\"e  law  judge  concluded  that 
the  Respondent  is  not  yet  ready  to 
discharge  the  responsibilities  inherent 
in  a  DF^  registration,  end 
recommended  that  if  Respondent  were 
to  demonstrate  in  the  future  that  he  has 
made  the  requisite  commitment,  that  his 
application  for  registration  should  be 
considered  in  a  more  favorable  light. 

The  Respondent,  in  his  December  6. 
1993  letter,  responding  to  the 
administrative  law  judge's  opinion, 
objected  to  the  testimony  of  the 
Government  counsel  (apparently  a 
reference  to  the  post-hearing  brief  filed 
by  the  Government,  since  there  was  no 
testimony  presented  by  counsel);  and 
the  lack  of  weight  ostensibly  accorded 
to  a  letter  from  the  addiction  specialist 
submitted  on  his  behalf.  The 
Respondent  also  argued  that  he  could 
not  be  a  threat  to  the  public  since  his 
medical  practice  was  under  scrutiny 
and  any  controlled  substances 
administered  in  his.practice  would  be 
handled  by  nurses.  The  Respondent  also 
alleged  that  a  Government  witness  had 
committed  perjury  and  that  Government 
investigators  had  lied  to  him  or  had 
engaged  in  underhanded  tactics.  The 
Acting  Administrator  finds  nothing  that 
would  lend  support  to  any  of  these 
contentions  or  allegations  by  the 
Respondent. 

The  Acting  Administrator  adopts  the 
opinion  and  recommended  r.iling, 
findings  of  fact,  conclusions  of  law  and 
decision  of  the  administrative  law  judge 
in  its  entirety.  The  Acting  Administrator 
finds  that  the  Respondent's  registration 
is  inconsistent  with  the  public  interest, 
and  his  pending  application  for 
registration  must  be  denied. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  for  a  DE.^  Certificate  of 
Registration  of  Allan  L.  Cant,  D.p..  be. 
and  it  hereby  is,  denied.  This  order  is 
effective  March  8,  1994. 


Dated:  March  1.  1994. 
Stephen  H.  Gneene, 

Acting  Ad:-nintstrator  of  Drug  Enforcement 
[PR  Doc  94-5204  Fiied  3-7-94;  8:45  am] 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission;  Open 
Meeting 

summary:  Pursuant  to  Title  IT  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Ad^.iso^y  Committee  Act  (FACA)  (Pub. 
L.  92^62,  5  U.S.C.  app.  II)  a  Notice  of 
estabhshmcnt  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30.  1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA.  this  is  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Thursday.  April  21.  1994.  The 
purpose  of  the  Commission  is  to.  among 
other  things,  focus  greater  attention  on 
the  importance  of  eliminating  artificial 
barriers  to  the  ach'ancement  of 
minorities  and  women  to  management 
and  decisiorimaking  positions  in 
business.  The  Commission  has  the 
practical  task  of:  (a)  Conducting  basic 
rest-arch  into  practices,  policies,  and 
manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted;  and  (c) 
recommending  measures  to  enhance 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  f>ositions. 
TIME  AND  P1.ACE:  The  meeting  will  be 
held  on  Thursday.  April  21,  1994  from 
4  p.m.  until  6  p.m.  at  the  Sheraton,  777 
St.  Clair  Avrnue,  QevelarKl,  Ohio 
44114. 

Agenda:  The  agenda  for  the  meeting  is 
as  follows: 

Review  of  Hearing  Schedule 

Discussion  of  Research 

Discussion  of  Perkins- Dole  Awaid 

Public  Participation:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-ser\'ed 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  the  Commission  no  later  than 
April  7, 1994,  if  special 
accommodations  are  needed. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
twenty  (20)  copies  to  Ms.  Joyce  D. 
Miller,  Executive  Director.  Glass  Ceiling 
Commission.  U.S.  Department  of  Labor, 
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200  Constitution  Avenue,  NW..  Room 
S-2233,  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joyce  D.  Miller,  Executive  Director, 
Glass  Ceiling  Commission.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N\V..  Room  S-2233, 
Washington,  DC  20210,  (202)  21&-7342. 

Signed  at  Washington,  DC  this  28th  day  of 
February,  19Q4 
Robert  B.  Reich, 
Secrptary  of  Labor 
IFR  Doc.  94-5252  Filed  3-7-94:  8:45  am) 
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Glass  Celling  Commission;  Open  Site 
Hearing 

SUMMARY:  Pursuant  to  Title  II  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
1661  and  section  9  of  the  Federal 
advisory  Committee  Act  (FACA)  (Pub. 
L.  92^62,  5  U.S.C.  app.  II)  a  notice  of 
establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30,  1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FAC'\,  this  is  to  announce  a  public 
heanng  of  the  Commission  which  is  to 
take  place  on  Friday,  April  22, 1994. 
The  purpose  of  the  Commission  is  to, 
among  other  things,  focus  greater 
attention  on  the  importance  of 
eliminating  artificial  barriers  to  the 
advancement  of  minorities  and  women 
to  management  and  decisionmaking 
positions  in  business.  The  Commission 
has  the  practical  task  of:  (a)  Conducting 
basic  research  inta  practices,  policies, 
and  manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled,  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted  to 
management  and  decisionmaking 
positions,  and  (c)  recommending 
measures  designed  to  enhance 
opjxirtunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 
TIME  AND  PLACE:  The  hearing  will  be 
held  on  Friday,  April  22,  1994  from  9 
a.m.  until  6  pm  in  the  Cleveland  City 
Council  Chambers,  601  Lakeside 
Avenue,  2nd  floor.  Cleveland,  OH 
44114 

Afipnda:  The  agenda  for  the  hearing  is 
as  follows: 

9  a.m.    Opening  Remarks. 
9:30    Welcome  by  Mayor  and  other 

government  officials. 
9:45-12  30     Witnesses. 
12:30-1:45     Lunch  break. 
2-5     Witnesses. 
5-6  p.m     Open  pubhc  session. 


Public  Participation:  The  hearing  will 
be  open  to  the  public.  Seating  wall  be 
available  on  a  first-come,  first-serve 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  the  Commission  no  later  than 
April  7,  1994,  if  special 
accommodations  are  needed. 

Individuals  or  organizations  wishing 
to  testify  orally  must  provide  written 
testimony  in  advance  of  the  hearing. 
Send  twenty  (20)  copies  of  testimony, 
postmarked  on  or  before  April  4, 1994, 
to:  Ms.  Joyce  D.  Miller,  Executive 
Director.  Glass  Ceiling  Commission, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  room  S- 
2233.  Washington,  DC  20210. 

The  written  testimony  must  contain 
the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

(2)  The  capacity  in  which  the  person 
will  appear; 

(3)  Oral  comments  are  limited  to  10 
minutes,  written  testimony  may  be 
longer. 

(4)  The  issues  that  will  be  addressed. 

(5)  Twenty  (20)  copies  of  testimony. 
(Testimony  may  be  longer  in  length  than 
oral  comments.) 

This  information  is  needed  to 
properly  develop  a  hearing  schedule.  As 
many  people  as  time  allows  will  be 
permitted  to  testify.  To  provide  all 
interested  parties  an  opportunity  to 
present  their  views  in  the  public 
hearing,  and  answer  questions  from 
Commissioners. 

Issues:  Testimony  should  highlight 
successful  initiatives  and/or 
recommendations  (br  addressing  the 
areas  discussed  below.  The  Commission 
is  especially  interested  in  hearing  about 
procedures,  practices  and  systems  that 
have  been  put  in  place  to  make  sure  that 
goals  are  achieved  in  work  force 
diversity. 

Recruitment:  What  systems  are  in 
place  to  ensure  that  external  recruiting 
for  decisionmaking  positions  will 
produce  a  pool  of  applicants  which 
includes  minorities  and  women? 
Similarly,  does  the  process  for 
considering  promotion  of  current 
employees  to  decisionmaking  positions 
ensure  consideration  of  minorities  and 
women? 

Developmental  practices  and 
credential  building  experiences:  How 
are  minorities  and  women  ensured  that 
they  will  be  given  the  kinds  of 
experiences  that  will  make  them 
competitive  for  decisionmaking 
positions,  including  not  only  advanced 
education,  but  also  developmental 
assignments  such  as  to  corporate 
committees  and  task  forces,  special 
projects,  etc. 


Accountability  for  equal  employment 
opportunity  responsibilities:  How  are 
senior  level  executives,  line  managers, 
and  corporate  decision  makers  held 
accountable  for  EEO  responsibilities? 

Compensation  systems:  How  is  the 
total  compensation  package  including 
bonuses,  stock  options  and  other 
incentives  evaluated  for  fairness  for 
minorities  and  women?  How  is  the 
appraisal  system/performance  rating 
system  protected  from  subjective 
decisions  which  impact  compensation? 
Do  management  and  supervisory 
compensation  system  depend  upon  or 
reward  managers'  achieving  work  force 
diversity  goals,  and,  if  so,  how  does  that 
work? 

Placement  patterns:  What  kind  of 
monitoring  is  done  to  ensure  that 
minorities  and  women  are  placed  in  the 
hne  positions  that  will  provide  better 
opportunity  for  promotion  to 
decisionmaking  positions? 

Testimony  on  successful  initiatives 
may  include  discussion  of  the  elements 
above  and  how  other  factors  are 
combined  to  create  a  complete  initiative 
resulting  in  the  advancement  of 
minorities  and  women. 

A  videotape  may  be  made  of  the 
hearing.  A  transcript  of  the  hearing  will 
be  made. 

Materials  submitted  at  this  hearing 
should  not  have  been  submitted  at  any 
previous  or  subsequent  Glass  Ceiling 
Commission  hearings. 

Those  individuals  or  organizations 
wishing  to  submit  WTitten  statements, 
but  not  tostifv'  orally,  should  send 
twenty  (20)  copies  to  Ms.  Joyce  D. 
Miller.  Executive  Director,  Glass  Ceiling 
Commission,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW.,  room  S- 
2233,  Washington,  DC  20210.  Written 
statements  should  be  postmarked  on  or 
before  April  4,  1994 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joyce  D.  Miller,  Executive  Director, 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.,  NW.,  room  S-2233, 
Washington,  DC  20210.  (202)  219-7342. 

Signed  at  Washington,  DC  this  28lh  day  of 
Februan,-.  \^94. 
Robert  B.  Reich. 
Secretary  of  Labor 
IFR  Doc  94-5250  Filed  3-7-94:  8:45  am] 
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Employment  and  Training 
Administration 

Job  Training  Partnership  Act: 
Farmworker  Housing  Assistance 
Program;  Availability  of  Funds  for 
Technical  Assistance 

AGENCY:  Employment  and  Training 
.Administration,  Labor. 
ACTION:  Notice;  clarifications;  reopening 
of  application  period. 

summary:  On  December  27,  1993.  the 
Department  of  Labor,  Employment  and 
Training  Administration  (ETA), 
published  a  notice  in  the  Federal 
Register  at  58  FR  68441,  announcing  the 
availability  of  funds  and  a  solicitation 
for  grant  applications  (SGA/D.AA-94- 
002)  (SGA)  to  conduct  demonstration 
projects  for  the  Housing  Assistance 
Program.  Corrections  and  clarifications 
to  that  notice  were  published  on 
February  1.  1994.  59  FR  4723-4726.  All 
information  and  forms  required  to 
submit  an  application  are  contained  in 
the  February  and  December  notices. 
This  notice  is  to  provide  clarifications 
regarding  the  eligibility  of  applicants 
and  the  application  process,  the  number 
of  option  years,  and  to  extend  the 
closing  date  of  the  SGA. 

DATES:  The  period  for  accepting 
applications  for  grant  a\vard(s)  under 
the  SGA  is  reopened  effective  February 
25.  1994.  The  closing  date  for  receipt  of 
appUcations  is  April  7,  1994.  at  2  p.m. 
(Eastern  Time)  at  the  address  published 
in  the  SGA  at  58  FR  68441  (December 
27,  1993). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Irene  Taylor-Findle  or  Ms.  Shirley 
Horton,  Division  of  Acquisition  and 
Assistance.  Telephone:  (202)  219-8702 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  This  SGA 
is  clarified  as  follows; 

1.  Eligible  Award  Recipients.  Eligible 
participants  for  funds  under  the  SGA 
include  public  organizations  and  private 
nonprofit  organizations  authorized  by 
their  charter  or  articles  of  incorporation 
to  provide  housing  assistance  services  to 
the  migrant  and  seasonal  farmworker 
community.  Consortia  of  eligible 
apphcants  as  well  as  applicants 
representing  a  single  area  may  also 
apply.  The  Department  of  Labor  will 
consider  all  applicants  based  on  their 
merit.  ETA  plans  to  make  multiplis 
awards  from  this  solicitation. 

2.  Option  to  Extend.  Based  on  the 
grantee  successfully  completing  work 
under  this  solicitation,  the  availability 
of  funds,  and  the  needs  of  the 
Department,  this  grant  may  be  extended 
for  up  to  two  option  years. 


3.  Funding  Level.  The  total  amount 
available  for  this  solicitation  will  be  up 
to  $3,000,000. 

Signed  at  Washington,  DC.  this  24th  day  of 
February  1994. 

James  C.  Deluca, 

Grant  Officer.  ETA. 

|FR  Doc.  94-5251  Filed  3-7-94;  8:45  ami 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-21; 
Exemption  Applk^tion  No.  D-9464,  et  at.] 

Grant  of  Individual  Exemptions;  Ashley 
Construction,  Inc.  Retirement  Plan,  et 
al. 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  p)erson  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1'978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847.  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  k)€neficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Ashley  Construction,  Inc.  Retirement 
Plan  (the  Plan)  Located  in  Hidden  Hills. 
CA 

[Prohibited  Transaction  Exemption  94-21; 
Exemption  Application  No.  D-9464] 

Exemption 

The  restrictions  of  sections  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
loan  (the  Loan)  by  the  Plan  of  an 
amount  that  %\-ill  not  exceed  $350,000  to 
Ashley  Construction,  Inc.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan;  and  (2)  the  personal 
guarantee  of  the  Employer's  obligations 
under  the  Loan  by  Michael  F.  Ashley 
(Mr.  Ashley),  a  p>arty  in  interest  with 
respect  to  the  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (a)  The 
terms  of  the  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's-length  transaction  with  an 
unrelated  party;  (b)  the  Loan  will  not 
exceed  twenty-five  percent  of  the  assets 
of  the  Plan  at  any  time  during  the 
duration  of  the  Loan;  (c)  the  Loan  is 
secured  by  a  first  deed  of  trust  on 
certain  real  property  (the  Property), 
which  has  been  appraised  by  a 
qualified,  independent  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  150  percent  of  the 
amount  of  the  Loan;  (d)  the  Employer's 
obligations  under  the  Loan  are 
personally  guaranteed  by  Mr.  Ashley;  (e) 
the  fair  market  value  of  the  Property 
remains  at  least  equal  to  150  percent  of 
the  outstanding  balance  of  the  Loan 
throughout  the  duration  of  the  Loan;  {f) 
an  independent,  qualified  fiduciary 
determines  on  behalf  of  the  Plan  that  the 
Loan  is  in  the  best  interests  of  the  Plan 
and  protective  of  the  Plan's  participants 
and  beneficiaries;  and  (g)  the 
independent,  qualified  fiduciary 
monitors  compliance  with  the  terms  and 
conditions  of  the  exemption  and  the 
Loan  throughout  the  duration  of  the 
transaction,  taking  any  action  necessary 
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to  safeguard  the  Plan's  interest, 
including  foreclosure  on  the  Property  in 
the  event  of  default. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
e.xemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17, 1993  at  58  FK  66034. 

FOR  FUPTHER  INfOfUKlATJON  CONTACT: 
Kathr>-n  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

The  Avram  A.  ]acobson.  M.D.  Employee 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan)  and  the  A\Tam  A.  Jacobson,  M.D. 
Fmplovee  Mone>-  Purchase  Pension 
Plan  (the  Money  Purchase  Plan; 
Coilectivelv,  the  Plans)  Located  in 
Beverly  Hills,  CA 

(Prohibited  Transaction  Exemption  94-22; 
Application  Nos.  0-9470  through  0-9473] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  (the  Sale)  of  certain 
works  of  art  (the  Art  Work)  by  the  Plans 
to  AvTam  .■K  Jacobson.  M.D  ,  a  sole 
proprietor  and  disqualified  person  with 
respect  to  the  Plans. 

This  exemption  is  conditioned  upon 
the  follov\-ing  requirements;  (1)  The  Sale 
is  a  one-lime  cash  transaction;  (2)  the 
Plans  are  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  wth  this  transaction;  (3)  the 
Art  Work  is  appraised  by  qualified, 
independent  apprai.sers;  (4)  the  sale 
price  for  the  Art  Work  reflects  the 
greater  of  either:  (a)  The  original  amount 
paid  by  the  Plans  at  the  time  of 
acquisition,  or  (b)  its  fair  market  value 
on  the  date  of  the  Sale;  and  (5)  within 
ninety  days  of  the  publication  in  the 
Federal  Register  of  the  grant  of  this 
exemption,  Dr.  Jacobson  will  file  Forms 
5330  with  the  Internal  Revenue  Service 
and  pay  all  applicable  excise  taxes  that 
are  due  by  reason  of  the  past  prohibited 
transactions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
Januar)-  5.  1994  at  59  FR  599. 

For  Further  Information  Contact: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971   (This  is  not 
a  toll-free  number.) 


Cargill,  IzKrorporated  and  Associated 
Companies  Salaried  Employees' 
Pension  Plan,  et  al.  (the  Plans)  Located 
in  Minneapolis,  MN 

[Prohibited  Transaction  Exemption  94-23; 
Application  Nos.  D-9424  through  0-9430) 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  a  series  of  purchases  by  the 
Cargill.  Incorporated  and  Associated 
Companies  Master  Pension  Trust  (the 
Master  Trust)  of  shares  of  common  stock 
(the  Common  Stock)  of  Cargill, 
Incorporated  (Cargill),  a  party  in  interest 
with  respect  to  the  Plans  and  the  Master 
Trust;  (2)  the  Master  Trust's  holding  of 
the  Common  Stock;  and  (3)  the 
acquisition,  holding,  and  exercise  by  the 
Master  Trust  of  an  irrevocable  put 
option  (the  Put  Option)  with  respect  to 
the  Common  Stock;  provided  that  the 
following  conditions  are  satisfied: 

(A)  The  Master  Trust  pays  no  more 
than  the  fair  market  value  of  the 
Common  Stock  on  the  date  of  each 
acquisition; 

(B)  The  Master  Trust's  interests  for  all 
purposes  with  respect  to  the  Common 
Stock  are  represented  by  a  qualified, 
independent  fiduciary  for  the  duration 
of  the  Master  Trust's  holding  of  any  of 
the  Common  Stock; 

(C)  Prior  to  each  acquisition  of 
Common  Stock  by  the  Master  Trust,  the 
independent,  qualified  fiduciary  must 
determine  on  behalf  of  the  Plans  and  the 
Master  Trust  that  the  proposed 
acquisition  is  appropriate  for  and  in  the 
best  interests  of  die  Plans  and  the 
Master  Trust; 

(D)  The  independent  fiduciary  will 
take  whatever  action  is  necessary  to 
protect  the  Master  Trust's  rights, 
including,  but  not  limited  to  the 
exercise  of  the  Put  Option,  if  the 
independent  fiduciary,  in  its  sole 
discretion,  determines  that  such 
exercise  is  appropriate; 

(E)  The  independent  fiduciary  retains 
the  right  under  the  Put  Option  to  require 
Cargill.  at  any  time,  to  purchase  some  or 
all  of  the  Common  Stock  from  the 
Master  Trust  for  the  greater  of:  (1)  the 
price  of  the  Common  Stock  on  the  date 
of  the  Master  Trust's  acquisition  of  the 
Common  Stock,  or  (2)  the  fair  market 
value  of  die  Common  Stock  as  of  the 
date  the  Put  Option  is  e.xercised; 

(F)  Cargill's  obligations  under  the  Put 
Option  remain  secured  by  an  escrow 
account  containing  cash  or  U.S. 
government  securities  worth  at  least  25 


percent  of  the  fair  market  value  of  the 
Common  Stock;  and 

(G)  Subsequent  to  each  acquisition, 
none  of  the  Plans  in  the  Master  Trust 
will  have  more  than  10  percent  of  the 
fair  market  value  of  its  assets  invested 
in  the  Common  Stock. 

Temporary-  Nature  of  Exemption 

The  e.xemption  is  temporary  and  will 
expire  five  years  from  the  date  this  Final 
Grant  is  published  in  the  Federal 
Register  with  respect  to  the  Master 
Trust's  acquisition  of  the  Common 
Stock.  The  .Master  Trust  may  hold  the 
Common  Stock  pursuant  to  the  terms  of 
the  exemption  subsequent  to  the  end  of 
the  five  year  period. 

Comments 

In  the  Notice  of  Proposed  Exemption, 
the  Department  invited  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
exemption.  All  comments  and  requests 
for  hearing  were  due  by  December  13. 
1993.  Tne  Department  received  over  50 
telephone  inquiries  from  interested 
persons  who  expressed  concern  over  the 
effect,  if  any.  of  the  transaction  on  their 
pension  benefits.  These  inquiries  were 
responded  to  by  a  Department 
representative  who  informed  the  callers 
that  the  transaction  does  not  affect  the 
calculation  of  pension  benefits  or  the 
Plans'  obUgation  to  make  benefit 
payments. 

The  Department  received  a  total  of  31 
written  comments  with  7  of  those 
comments  containing  a  request  for  a 
hearing.  1  Three  commentators  stated 
that  they  did  not  understand  the 
proposed  exemption  or  how  it  would 
affect  their  pensions.  One  commentator 
expressed  concern  about  the  impact  of 
the  exemption  on  his  retirement  benefits 
but  did  not  specifically  object  to  the 
exemption.  Throe  interested  persons 
encouraged  the  Department  to  grant  the 
exemption.  The  remaining 
commentators  were  opposed  to  the 
granting  of  the  exemption. 

The  interested  persons  who  were 
opposed  to  the  granting  of  the 
exemption  expressed  concerns  about  the 
following  subjects:  (1)  The  security  of 
their  retirement  benefits  under  the  Plans 
and  the  current  hinding  status  of  the 
Plans;  (2)  the  possibility  that  the 
acquisition  of  the  Common  Stock  would 
be  detrimental  to  the  Plans  because  it 
would  decrease  the  liquidity  and 
diversification  of  the  Plans'  investment 
portfolio;  (3)  the  perceived  lack  of 


1  Because  the  exemption  provides  relief  from 
section  406(b)  of  the  Act,  29CFR  2570.46  of  the 
Department's  reguJatiofis  provides  that  the 
Department  in  its  discielion  may  convene  a  hearing 
if  requested  by  interested  persons. 
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independence  on  the  part  of  the 
qualified  appraiser,  independent 
fiduciary  and  Plan  trustees;  (4)  the 
alleged  pa\inent  of  fees  to  the 
independent  fiduciary  and  the 
independent  appraiser  by  the  Master 
Trust;  (5)  the  prudence  of  allowing  the 
Plans  to  invest  in  the  Common  Stock, 
including  questions  concerning  the  past 
investment  performance  and  the  current 
value  of  the  Common  Stock;  and  (6)  the 
belief  that  the  Plans'  interests  were  not 
adequately  protected  by  the  escrow 
account  (the  Escrow)  established  by 
Cargill  to  safeguard  the  Plans' 
investment  in  the  Common  Stock. 

State  Street  (the  Plans'  independent 
fiduciar}),  D&P  (the  qualified  appraiser) 
and  the  applicant  all  submitted  separate 
responses  to  the  relevant  portions  of 
these  comments. 

With  regard  td  the  security  of 
retirement  benefits  under  the  Plans,  the 
applicant  and  State  Street  explain  that 
all  of  the  Plans  invested  in  the  Master 
Trust  are  defined  benefit  plans,  the 
benefits  of  which  are  pre-determined  by 
a  formula.  It  is  represented,  therefore, 
that  any  decreases  in  the  value  of  an 
asset  held  in  the  Master  Trust  should 
not  adversely  affect  the  amount  or 
timely  payment  of  benefits  under  any  of 
the  Plans.  The  applicant  responds  to  the 
concerns  over  the  funding  status  of  the 
Plans  by  pointing  out  that  the  Plans,  in 
the  aggregate,  have  been  overfunded 
since  1988.  The  applicant  represents 
that  as  of  December  31.  1992.  the  Plans, 
in  the  aggregate,  were  overfunded  by 
approximately  $46  million. 

With  respect  to  concerns  that 
investment  in  the  Common  Stock  may 
jeopardize  the  diversification  or 
liquidity  of  the  Plans'  investments,  the 
applicant  represents  that  Cargill  has 
established  mechanisms  to  assure  that 
the  Plans'  investment  portfolio  will 
remain  diversified  in  compliance  with 
section  404  of  the  Act  and  that  the 
investment  in  the  Common  Stock  is 
prudent  and  does  not  jeopardize  the 
Plans'  liquidity.  In  this  regard,  the 
applicant  states  that  the  Plans' 
Investment  Committee  determines  the 
types  of  investments  that  are 
appropriate  to  assure  that  the  Master 
Trust  investments  are  diversified  and 
sufficiently  Hquid.  Furthermore,  State 
Street  represents  that  in  reaching  its 
conclusion  that  the  Common  Stock 
would  be  a  prudent  investment  for  the 
Plans,  it  relied  upon  the  determination 
of  the  Investment  Committee  that  such 
an  investment  would  be  consistent  with 
the  overall  investment  policy  of  the 
Plans.  State  Street  represents  that,  prior 
to  each  proposed  acquisition  of 
Common  Stock,  State  Street  will  review 
the  Master  Trust's  asset  allocation 


schedule  and  the  Investment 
Committee's  determinations  regarding 
the  diversification  and  liquidity 
requirements  of  the  Plans.  If,  following 
such  review.  State  Street  believes  that 
the  Investment  Committee's  conclusions 
are  not  reasonable,  State  Street  will  not 
allow  the  Master  Trust  to  consummate 
the  proposed  acquisition  of  the 
Common  Stock. 

State  Street  also  represents  that  the 
Put  Option  provides  the  Master  Trust 
with  a  substantial  degree  of  liquidity 
because  it  enables  the  independent 
fiduciary  to  require  Cargill  to  purchase 
up  to  100%  of  the  Common  Stock  held 
by  the  Master  Trust  at  any  time.  In 
addition.  State  Street  notes  that  the 
valuation  method  used  by  D&P  takes 
into  account  the  fact  that  the  Common 
Stock  is  not  publicly  traded.  Finally,  the 
conditions  of  the  exemption  prohibit  the 
Plans  from  investing  more  than  10%  of 
the  fair  market  value  of  their  assets  in 
the  Common  Stock  and  provide  that  the 
exemption  will  expire  5  years  from  the 
date  it  is  granted.  After  the  expiration  of 
the  exemption,  the  applicant  would 
have  to  apply  for  another  exemption  in 
order  to  allow  the  Master  Trust  to 
acquire  additional  shares  of  the 
Common  Stock. 

The  applicant  has  responded  to  each 
of  the  comments  questioning  the 
independence  of  the  parties  selected  to 
represent  the  interests  of  the  Plans.  The 
applicant  explains  that,  contrary  to  the 
commentator's  assertion,  the  trustees  of 
the  plan  are  not  employees  or  former 
employees  of  Cargill.  As  stated  in  the 
Proposed  Exemption,  the  Trustee  is  the 
Boston  Safe  Deposit  and  Trust 
Company.  The  applicant  also  explains, 
that,  contrary  to  the  commentator's 
assertion,  D&P  was  selected  as  the 
qualified  appraiser  by  State  Street,  not 
by  Cargill.  D&P  represents  that,  other 
than  serving  as  a  financial  advisor  to 
State  Street  in  matters  relating  to  Cargill 
qualified  plans,  D&P  has  no  ongoing 
business  relationship  with  Cargill. 
Finally,  in  response  to  a  comment 
questioning  State  Street's  independence 
from  Cargill,  State  Street  represents  that 
its  existing  business  relationships  with 
Cargill  are  clearly  de  minimis  and  will 
in  no  way  undermine  its  ability  to  serve 
as  the  independent  fiduciary-.  Cargill 
represents  that  it  selected  State  Street  to 
represent  the  interests  of  the  Plans  and 
the  Master  Trust  because  of  State 
Street's  expertise  and  extensive 
experience  in  serving  as  an  independent 
fiduciary  for  ERISA  retirement  plans, 
including  plans  with  investments  in 
employer  securities. 

Tne  applicant  counters  the  allegation 
by  one  of  the  commentators  that  the 
holders  of  Common  Stock  would  retain 


indirect  control  over  the  shares  they 
sold  to  the  Master  Trust,  by  explaining 
that  State  Street  will  have  complete 
management  authority  and  control  over 
any  and  all  rights  relating  to  the 
Common  Stock. 

In  response  to  the  commentator  who 
objects  to  having  the  Master  Trust  pay 
the  fees  of  State  Street  and  D&P.  the 
applicant  states  that  Cargill,  not  the 
Master  Trust,  has  agreed  to  pay  those 
fees  in  order  to  avoid  depleting  the 
Masters  Trust's  assets. 

In  its  response  to  the  comments 
concerning  the  past  investment 
performance  and  the  current  value  of 
the  Common  Stock,  D&P  has  explained 
why  neither  of  the  methods  mentioned 
in  the  comments  is  an  appropriate 
method  for  measuring  the  value  of  the 
Common  Stock.  According  to  D&P. 
comparing  the  performance  of  the 
Common  Stock  with  the  S&P  500  index 
is  inappropriate  because  the  Common 
Stock  is  not  publicly  traded  and  because 
such  a  comparison  fails  to  recognize  the 
value  of  the  Put  Option  to  the  Plans. 
D&P  explains  that,  unlike  the  securities 
making  up  the  S&P  500.  the  Common 
Stock  is  an  asset  which  has  both  upside 
investment  potential  and  downside 
protection.  D&P  also  asserts  that  a 
comparison  of  the  dividend  yield  of  the 
Common  Stock  versus  other 
investments  is  inappropriate.  D&P 
explains  that  dividend  yield  is  typically 
calculated  as  dividends  as  a  percentage 
of  stock  price.  Although  Cargill  has  paid 
dividends  on  its  Common  Stock, 
Cargill's  historical  dividend  yield  is  not 
know  because  its  Common  Stock  is  not 
publicly  traded  and  has  not  been 
regularly  valued.  State  Street  represents 
that,  in  making  its  investment  decision, 
not  just  the  current  dividend,  but  also 
the  expected  total  return  of  the  Common 
Stock  is  considered.  In  this  regard,  D&P 
has  determined  that  that  Cargill's 
expected  total  long  term  compound 
annual  return  on  investments 
(dividends  plus  capital  appreciation)  is 
in  the  range  of  11  to  13  percent  per 
annum. 

As  noted  in  the  Proposed  Exemption, 
since  there  is  no  public  market  for  the 
Common  Stock.  D&P  has  relied 
primarily  on  an  analysis  of  comparable, 
publicly  traded  companies  in  assessing 
the  fair  market  value  of  the  Common 
Stock.  D&P  represents  that  the 
comparable  company  method  of 
valuation  is  generally  accepted  in  the 
financial  and  investment  community 
and  is  regularly  used  by  bankers, 
investment  bankers  and  other  financial 
advisors  in  negotiating  a  transaction 
between  a  buyer  and  seller  of  a  closely 
held  company. 
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After  consultation  with  D&P.  State 
Slrpet  represents  that  it  is  satisfied  that 
the  Common  Stock  will  be  priced  in  a 
manner  which  is  competitive  with  the 
public  market  prices  of  comparable 
public  equity  securities  and  that  the 
expected  total  annual  rate  of  return 
reflected  in  such  pricing  is  in  line  with 
that  of  comparable  public  equity 
securities  and  the  S&P  500  generally.  In 
addition.  State  Street  is  satisfied  that, 
when  the  incremental  dow'nside 
protection,  and  the  resultant  reduction 
in  risk  provided  by  the  Put  Option  is 
taken  into  account,  the  Common  Stock 
becomes  favorably  priced  as  compared 
to  alternative  investments.  Significantly. 
State  Steet  notes  that,  because  D&P  will 
value  the  Common  Stock  without  taking 
into  consideration  the  Put  Option 
granted  to  the  Master  Trust,  the 
incremental  value  added  by  the  Put 
Option  will  not  be  reflected  in  the 
purchase  price  paid  by  the  Master  Trust 
for  the  Common  Stock. 

With  regard  to  complaints  that  the 
Escrow  covers  only  25%  of  the  amount 
payable  to  the  Master  Trust  upon 
e.xercise  of  the  Put  Option,  State  Street 
represents  that,  under  the  circumstances 
of  this  transaction,  the  Escrow  provides 
adequate  protection  to  the  Master  Trust. 
State  StrpfH  asserts  that  the  Escrow  is 
adequate  in  view  of  (1)  the  size, 
financial  strength  and  creditworthiness 
of  Cargill  relative  to  the  amount  of  its 
potential  obligations  under  the  Put 
Option  and  (2)  the  independent 
fiduciary's  right  to  exercise  the  Put 
Option  at  any  time  that  it  determines 
that  such  an  exercise  is  necessary  to 
protect  the  interests  of  the  Plans. 

Finally,  the  applicant  represents  that 
comments  referring  to  an  alleged  offer 
by  Cargill  to  sell  stock  to  salaried 
employees  in  June.  1992  are  incorrect. 
Cargill  represents  that  no  such  offer  ever 
took  place.  Cargill  does  note,  however, 
that  shares  of  the  ESOP  common  stock 
are  automatically  allocated  to  eligible 
members  of  the  Cargill.  Incorporated 
Partnership  Plan  pursuant  to  the  terms 
of  that  plan. 

Seven  of  the  interested  persons  who 
commented  on  the  proposed  exemption 
requested  a  public  hearing.  The 
Department  has  considered  the  concerns 
expressed  by  the  commentators  and  the 
applicant's  written  responses  addressing 
such  concerns,  and.  on  the  basis  of  the 
materials  provided,  has  determined  not 
to  hold  a  public  hearing.  Furthermore, 
after  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  and  the  responses  thereto, 
the  Department  has  decided  to  grant  the 
exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
October  29, 1993. at  58  FR  58194. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-S971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following. 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reHeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaiiiing 
the  plan  and  their  beneficiaries; 

(2)  The^e  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
af^er  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 


Signed  at  Washington.  DC  this  3rd  day  of 
March  1994. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  94-5248  Filed  3-7-94.  8:45  am) 

BILUNG  COCE  4S10-29-P 

[Application  No.  D-9295,  et  al.] 

Proposed  Exemptions;  Lone  Star 
industries,  Inc.  Master  Retirement 
Trust,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

.'\dnnnistration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMWAHY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  w'ithin  45  days 
from  the  date  of  publication  of  this 
Fed'eral  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  m.ust  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  appUcations 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
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Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  tlie  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  PR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  apphcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Lone  Star  Industries,  Inc.  Master 
Retirement  Trust  (the  Master  Trust) 
Located  in  Chicago,  IL 

(Application  No.  D-9295] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  {55 
FR  32836,  32847.  August  10,  1990). 

Section  I — Transactions 

If  the  exemption  is  granted,  effective 
September  10,  1990,  the  restrictions  of 
sections  406(a),  406(b)(1),  406(b)(2),  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to: 

(a)  the  lease"  (the  Lease)  by  the  Master 
Trust  of  a  certain  parcel  of  real  property 
(the  Property)  located  in  Rancho 
Cordova,  California,  to  RMC  Lonestar 
(RMC),  a  party  in  interest  with  respect 
to  plans  participating  in  the  Master 
Trust  (the  Plans); 


(b)  the  obligations  and  guarantees  to 
the  Master  Trust  by  Lone  Star 
Industries.  Inc.  (LSI),  a  party  in  interest 
with  respect  to  the  Plans,  arising  under 
the  terms  of  the  Lease  on  the  Property, 
subsequent  to  the  assignment  by  LSI  of 
its  leasehold  interest  in  the  Property  to 
RMC;  and 

(c)  the  paNTnent  in  the  amount  of 
$6,000,000  by  LSI  to  the  Master  Trust  in 
exchange  for  a  release  of  LSI's  obligation 
to  perform  under  the  terms  of  a  certain 
yield  guarantee  agreement  (the 
Guarantee  Agreement)  signed  December 
18,  1992.  by  LSI  and  the  Master  Trust; 
provided  that  the  conditions  set  forth  in 
section  II  below  are  met.' 

Section  II — Conditions 

This  exemption  is  conditioned  upon 
the  adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements: 

(a)  the  Bankruptcy  Court  for  the 
Southern  District  of  New  York  (the 
Bankruptcy  Court)  enters  an  order 
confirming  the  modified  amended 
consolidated  plan  of  reorganization  filed 
by  LSI  and  its  affiliates,  pursuant  to 
Chapter  11  of  the  Bankruptcy  Code; 

(b)  the  obligations  and  guarantees  of 
LSI  to  the  Master  Trust  under  the  Lease 
are  assumed  by  LSI  and  continue  after 
the  plan  of  reorganization  is  confirmed 
by  the  Bankruptcy  Court; 

(c)  LSI  pays  the  $6,000,000  in  a  single 
lump-sum  payment  in  cash  to  the 
Master  Trust,  not  later  than  sixty  (60) 
days  following  the  later  of  (1)  the  date 
of  the  order  of  the  Bankruptcy  Court 
approving  the  payinent.  or  (2)  the  date 
the  grant  of  this  exemption  is  published 
in  the  Federal  Register; 

(d)  Morrison.  Karsten.  Ramzy  & 
Arthur.  Inc.  (MKRA),  acting  as 
independent  quaUfied  fiduciary  on 
behalf  of  the  Master  Trust  (thel/F),  has 
negotiated,  reviewed,  and  approved  the 
transactions,  and  has  determined  that 
the  transactions  were  feasible,  in  the 
interest  of.  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plans  invested  in  the  Master  Trust,  as  of 
the  effective  date  of  this  exemption; 

(e)  MKRA  at  the  time  of  its 
appointment  was  unrelated  to  LSI, 
RMC,  and  any  other  parties  involved  in 
the  Lease  and  will  at  all  times  remain 
independent  of  such  parties; 

(f)  the  provisions  of  the  amendment  to 
the  Lease,  as  described  in  paragraph  11 
below,  executed  in  December  1992  (the 
First  Amendment)  become  effective  on 


the  date  that  the  grant  of  this  exemption 
is  published  in  the  Federal  Register; 

(g)  the  terms  of  the  Lease,  as  modified 
by  the  First  Amendment,  are  at  least  as 
favorable  to  the  Master  Trust,  the  Plans, 
and  their  participants  and  beneficiaries, 
as  those  which  could  have  been 
obtained  by  the  Master  Trust  in  an  arm's 
length  negotiations  with  an  unrelated 
third  party  under  similar  circumstances; 

(h)  from  September  10, 1990,  to  June 
1,  1993,  the  Northern  Trust  Company 
(the  Trustee),  an  independent  party  with 
respect  to  LSI,  RMC.  and  their  affiliates, 
managed  the  Property  on  behalf  of  the 
Master  Trust  and  monitored  and 
enforced  the  terms  of  the  Lease; 

(i)  from  June  1,  1993.  MKRA  managed 
the  Property  on  behalf  of  the  Master 
Trust  and  monitored  and  enforced  the 
terms  of  the  Lease,  and  MKRA  or  its 
successors,  will  act  as  I/F  with  respect 
to  the  Property  and  will  monitor  and 
enforce  the  provisions  of  the  Lease  as 
long  as  such  Property  is  leased  to  a 
party  in  interest; 

(j)  MKRA  or  its  successors  will 
monitor  the  fair  market  value  of  the 
Master  Trust  in  order  to  insure  that  the 
fair  market  value  of  the  Property  will  at 
no  time  exceed  twenty  percent  (20%)  of 
the  total  fair  market  value  of  the  assets 
of  the  Master  Trust; 

(k)  LSI  has  either  paid  directly  or 
reimbursed  the  Master  Trust  for  any 
fees,  other  than  trustee  and  investment 
management  fees,  incurred  with  respect 
to  the  owTiership  of  the  Property  by  the 
Master  Trust,  and  in  the  future,  the 
Master  Trust  will  incur  no  fees  in 
connection  with  the  transactions,  other 
than  fees  paid  to  the  trustee  and  to  the 
investment  manager;  and 

(1)  LSI  has  filed  Forms  5330  and  paid 
the  excise  taxes  with  respect  to  ihe 
Lease  of  the  Property  for  years  1987- 
1989  and  will  file  Forms  5330  and  pay 
the  excise  taxes  for  the  period  after 
December  31. 1989.  and  before  the 
effective  date  of  this  exemption. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  as  of  September  10. 
1990.2 

Summary  of  Facts  and 
Representations 

1.  The  Plans  are  pension  plans 
sponsored  by  LSI  and  its  subsidiaries. 


I  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act.  unless 
otherwise  sf)ecified.  refer  aiso  to  the  corresponding 
provisions  of  the  Code. 


2 The  Department  is  not  proposing  exemptive 
relief  for  the  prohibited  transactions  described 
herein  prior  to  September  10. 1990.  In  this  regard, 
it  is  represented  that  LSI  on  July  31.  1990.  filed  an 
excise  tax  return  on  Forms  5330  for  plan  years 
1987,  1968.  and  1969  and  paid  the  excise  taxes  with 
respect  to  the  Property  for  years  1987-1989.  It  is 
also  represented  that  LSI  will  file  Forms  5330  and 
pay  the  excise  taxes  for  the  pej-iod  after  December 
31.  1989.  and  biefore  the  effective  date  of  this 
proposed  exemption. 
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LSI.  a  corporation  whose  stock  is 
publicly  traded  on  the  New  York  Stock 
Exchange,  engages  in  the  mining, 
processing,  and  distributing  of  sand, 
gravel,  and  crushed  stone.  In  addition, 
LSI  is  a  major  source  of  ready-mixed 
concrete  and  precast  concrete  products 
and  is  a  leadmg  importer  of  cement  and 
clinker.  During  1987.  LSI  had  net  sales 
of  $760.8  million  and  a  net  profit  of 
$57.2  million.  Smce  December  31,  1987, 
LSI  has  been  one  of  two  general 
partners,  each  of  whom  ow'n  a  fifty 
percent  (50%)  interest  in  RMC,  a 
California  general  partnership.  Prior  to 
that  time,  LSI  and  a  wholly  owned 
subsidiary  together  owned  a  hundred 
percent  (ioo%)  interest  in  RMC.  RMC. 
with  principal  offices  in  Pleasanton. 
Cahfornia.  also  engages  in  mining 
operations. 

2.  On  January  1.  1979.  the  Master 
Trust  was  established,  to  provide  for  the 
commingled  investment  of  the  assets  of 
Plans  sponsored  by  LSI  and  its  affiliates. 
As  of  June  30.  1992.  there  were  nine  (9) 
such  Plans  participating  in  a  Master 
Trust,  covermg  approximately  5,917 
individual  participants.  As  of  the  same 
date,  the  total  value  of  the  assets  held 
by  the  Master  Trust  was  approximately 
588,223.000  of  which  approximately 
529  million  was  held  in  a  segregated 
fund  for  the  benefit  of  LSI's  Salaried 
Employees  Pension  Plan.  Of  the 
remaining  559  million,  approximately 
555  million  was  held  for  the  benefit  of 
the  pension  plans  for  hourly  employees 
of  LSI,  and  an  additional  $4  million  was 
held  for  the  benefit  of  the  pension  plans 
for  salaried  employees  of  LSI.  It  is 
represented  that,  as  of  June  30,  1992.  a 
value  for  the  Property  of  approximately 
58.340,000  was  included  in  and 
constituted  approximately  14.1%  of  the 
$59  million  dollar  figure.  Until  June  1, 
1993.  when  MKRA  was  appointed  as 
Property  manager,  the  Northern  Trust 
Company,  as  the  Trustee  of  the  Master 
Trust,  had  discretionary  authority  over 
the  management  of  the  Property. 

3.  The  Property  consists  of 
approximately  800  acres  in  Rancho 
Cordova.  California  located  twelve  (121 
miles  east  of  downtown  Sacramento, 
California,  and  adjacent  to  Mather  Air 
Force  Base.  Most  of  the  Property  is 
unimproved  land  currently  being  mined 
by  RMC  for  sand,  gravel,  stone,  clay,  or 
other  materials,  exclusive  of  gold  or 
gold  tailings  (the  Aggregates),  pursuant 
to  the  Lease  between  the  Master  Trust 
and  RMC.  It  is  anticipated  that 
approximately  100  acres  of  the  Property 
containing  the  plant  site  will  not  be 
mined. 

4.  The  Master  Trust  acquired  the 
Property  from  LSI  on  December  20, 
1983.  for  a  purchase  price  of  $5,706,016. 


and  simultaneously  leased  the  Property 
back  to  LSI.  It  is  represented  that  the 
Property  was  part  of  a  larger  tract  of  real 
estate  (the  Tract)  which  under  California 
law  could  not  then  be  subdivided  or 
separately  conveyed  to  the  Master  Trust. 
Accordingly,  the  Master  Trust  acquired 
from  LSI  an  undivided  62.8%  interest, 
while  LSI.  respectively,  retained  37.2% 
interest  in  the  Tract. -^  Subsequently, 
during  1984,  applicable  provisions  of 
Cahfornia  law  necesseiry  to  subdivide 
the  Tract  were  satisfied,  and  the  Master 
Trust  became  the  sole  owner  and  lessor 
of  the  Property. 

It  is  represented  that  the  Property  was 
'■qualifying  employer  real  property."  as 
defined  in  section  407(d)(4)  of  the  Act. 
when  acquired  by  the  Master  Trust  in 
1983.  because  the  Master  Trust  held 
other  parcels  of  real  estate  which  were 
then  leased  to  LSI  or  its  affiliates  and 
which  qualified  as  "employer  real 
property."  as  defined  in  section 
407(d)(2)  of  the  Act.-*  The  applicant 
asserts  that  the  sale  and  leaseback  of  the 
Property  between  the  Master  Trust  and 
LSI  until  1986  were  exempt  from  the 
prohibited  transaction  restrictions  by 
reason  of  section  408(e)  of  the  Act.' 


^The  Department  is  expressing  no  opinion  as  to 
whether  the  acquisition  and  holding  by  the  Master 
Trust  of  a  partial  interest  in  the  Tract  in  which  LSI 
owned  the  remaining  interest  violated  section  406 
of  the  Act,  nor  is  the  Department  offering  relief  for 
such  transaction.  Further,  the  Department  is  not 
proposing  relief  for  any  violation  of  section  404  of 
the  Act  which  may  have  arisen  as  a  result  of  any 
of  the  transactions  described  herein. 

<  As  set  forth  in  relevant  part  below,  section 
407(d)(2)  of  the  Act  defines  the  term,  "employer 
real  property."  as  real  property  (and  related 
personal  property)  which  is  leased  to  an  employer 
of  employees  covered  by  the  plan,  or  to  an  affiliate 
of  such  employer.  Section  407(d)(4)  of  the  Act 
defines  the  term,  "qualifying  employer  real 
property."  as  parcels  of  "employer  real  property" — 
(A)  if  a  substantial  number  of  the  parcels  are 
dispersed  geographically;  (B)  if  each  parcel  of  real 
property  and  the  improvements  thereon  are  suitable 
(or  adaptable  without  excessive  cost)  for  more  than 
one  use;  (C)  even  if  all  of  such  property  is  leased 
to  one  lessee  (which  may  be  an  employer,  or  an 
affiliate  of  an  employer);  (D)  if  the  acquisition  and 
retention  of  such  property  comply  with  the 
provisions  of  this  part  (other  than  section 
404(a)(1)(B)  to  the  extent  it  requires  diversification, 
and  sections  404(a)(1)(C).  406.  and  subsection  (a)  of 
this  section).  The  Def>artment  is  expressing  no 
opinion,  herein,  whether  the  Property  at  any  time 
constituted  "qualifying  employer  real  property" 
within  the  meaning  of  section  407(d)(4)  of  the  Act. 

'  Section  408(e)  of  the  Act  provides,  in  pertinent 
part,  that  sections  406  and  407  shall  not  apply  to 
the  acquisition  or  lease  by  a  plan  of  "qualifying 
employer  real  property."  as  defined  in  section 
407(d)(4)  of  the  Act.  if  specified  conditions  are 
satisfied.  Among  these  conditions  are  that  such 
acquisition  or  lease  is  for  adequate  consideration, 
that  no  commission  is  charged  with  respect  thereto, 
and,  in  the  case  of  an  acquisition  or  lease  of 
"qualifying  employer  real  property"  by  a  plan 
which  is  not  an  "eligible  individual  account  plan," 
as  defined  in  section  407(d)(3)  of  the  Act,  that  the 
lease  or  acquisition  is  not  prohibited  by  section 
407(a)  of  the  Act.  The  Department  is  expressing  no 
opinion  herein  as  to  whether  the  sale  and  leaseback 


5.  By  1986.  except  for  the  Property, 
the  Trustee  had  disposed  of  all  other 
parcels  of  real  estate  in  the  Master  Trust 
which  were  leased  to  LSI  or  its  affiliates. 
Accordingly,  the  Property  became  the 
only  parcel  of  "employer  real  property," 
as  defined  by  section  407(d)(2)  of  the 
Act,  which  remained  in  the  Master 
Trust.  As  the  sole  remaining  parcel  of 
"employer  real  property"  held  in  the 
Master  Trust,  the  applicant  represents 
that  the  Property  may  have,  at  that  time, 
no  longer  constituted  "qualifying 
employer  real  property,"  because  the 
"substantial  number"  requirement,  as 
set  forth  in  section  407(d)(4)(A)  of  the 
Act.  may  no  longer  have  been  satisfied. 
As  a  result,  the  exemption  for  the  Lease 
provided  by  section  408(e)  may  no 
longer  have  been  available. 

6.  As  stated  in  paragraph  4  above,  LSI 
entered  into  the  Lease  of  the  Property 
with  the  Master  Trust  on  December  20, 
1983.  On  January  1.  1987,  the  Trustee  of 
the  Master  Trust  approved  the 
assignment  by  LSI  of  the  Lease  of  the 
Property  to  RMC,  and  the  Master  Trust 
began  to  Lease  the  Property  to  RMC 
rather  than  LSI.  Notwithstanding  the 
assignment  of  the  leasehold  interest  of 
LSI  to  RMC.  it  is  represented  that  LSI 
was  not  released  from  its  obligations 
under  the  Lease,  nor  were  the  terms  of 
the  Lease  between  LSI  and  the  Master 
Trust  altered  by  the  assignment  of  the 
Lease. 

The  Lease  provides  that  its  term  shall 
end  on  December  31,  2003.  unless 
sooner  terminated.  The  Trustee  has  the 
right  to  terminate  the  Lease  on  certain 
portions  of  the  Property  prior  to 
December  31.  2003,  effective  on 
specified  dates,  provided  RMC  is  given 
at  least  six  months  prior  written  notice 
of  such  effective  termination  date. 
Under  certain  circumstances,  the  Lease 
also  gives  the  Trustee  the  right  to 
terminate  such  Lease  with  respect  to 
any  portion  of  the  Property  which  is  not 
continuously  mined  or  quarried  during 
specified  periods. 

It  is  represented  the  Trustee 
recognized  the  need  to  maintain  a  fair 
market  rental  throughout  the  duration  of 
the  Lease.  Accordingly,  the  rental  rate 
under  the  terms  of  the  Lease  are  based 
on  royalties  to  be  paid  to  the  Master 
Trust  to  compensate  primarily  for  the 
removal  of  the  Aggregates  from  the 
Property  and  the  subsequent  sale  of 
such  Aggregates.  In  this  regard,  under 
the  terms  of  the  Lease,  the  royalty  on  the 
Aggregates  was  set  in  1983  at  thirty 
cents  ($.30)  per  ton;  provided  that  in 
any  lease  year  the  lessee  pays  no  less 
than  seven  percent  (7%)  of  the  net 


of  the  Property  satisfied  the  conditions,  as  set  forth 
under  section  408(e)  of  the  Act. 
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realized  income  from  the  sale  of  such 
Aggregates.  For  each  year  during  the 
term  of  the  Lease,  commencing  in  the 
second  year,  the  Lease  also  provides 
that  the  royalty  on  Aggregates  is  subject 
to  a  four  percent  (4%)  yearly  increase, 
compounded  annually.  For  example,  in 
the  second  year  of  the  Lease,  the  royalty 
on  the  Aggregates  increased  from  the 
initial  30  cents  per  ton  to  31.2  cents  per 
ton  of  Aggregates.  In  addition,  the  Lease 
provides  that  for  each  ton  of  gold  or 
gold  taihngs  extracted  from  the  Property 
the  lessee  shall  pay  a  royalty  equal  to 
33  V3%  of  the  net  reaHzed  income  from 
the  sale  of  such  gold  or  gold  tailings.  It 
is  represented  that  all  the  terms  of  the 
Lease  are  triple  net  and  provide  for  the 
lessee  to  pay  for  all  taxes,  maintenance, 
and  insurance. 

Notwithstanding  the  level  of 
production  or  sale  of  Aggregates  or  gold 
by  the  lessee,  the  Lease  also  provides  for 
certain  minimum  guaranteed  annual 
payments  of  royalties  by  the  lessee 
starting  in  the  sixth  year  (1989)  and 
ending  in  the  fifteenth  year  (1998)  of  the 
Lease.  In  this  regard,  the  Lease  provides 
that  these  minimum  guaranteed 
royalties  increase  by  S25,000  annually 
through  1998.  For  example,  the  terms  of 
the  Lease  established  the  minimum 
guaranteed  royalty  amount  at  $375,000 
for  1989  and  at  $600,000  in  1998,  the 
fifteenth  year  of  the  Lease.  It  is 
represented  that  the  royalty  pa\-ments 
actually  made  by  RMC  have  exceeded 
the  minimum  guaranteed  royalty 
amounts  for  the  years  1989  through 
1992.  As  indicated  in  paragraph  6 
above,  despite  the  assignment  of  the 
leasehold  on  the  Property  to  RMC,  LSI 
at  all  times  remains  primarily  liable  to 
the  Master  Trust  for  the  continuing 
obligations  and  guarantees,  including 
the  minimum  guaranteed  royalties 
specified  under  the  Lease. 

As  originally  contemplated  by  LSI 
and  the  Master  Trust,  although  the 
Lease  term  extended  until  2003,  the 
guarantee  of  minimum  annual  royalty 
payments  by  LSI  was  not  to  extend 
beyond  1998.  Such  amounts  are  not 
guaranteed  by  LSI,  because  it  was 
originally  anticipated  that  the  reserves 
of  the  Aggregates  on  the  Property  would 
be  exhausted  by  1998.  Nevertheless,  it  is 
represented  that  provision  was  made  to 
continue  the  Lease  beyond  1998  in  the 
event  there  was  sufficient  production  or 
sale  of  the  Aggregates  from  the  Property 
during  the  five-year  period  from  1999  to 
2003. 

7  In  an  attempt  to  obtain  a  prohibited 
transaction  exemption  from  the 
Department  for  the  ongoing  Lease, 
MKRA,  a  registered  investment  advisor 
under  the  Investment  Advisors  Act  of 
1940,  was  appointed  by  LSI  in  June 


1990  to  serve  as  the  L/F  to  the  Master 
Trust  with  respect  to  the  Lease.  MKRA 
was  appointed  to  determine  whether  the 
continued  holding  of  the  Property  by 
the  Master  Trust  and  the  leasing  of  the 
Property  to  RMC  was  in  the  best 
interests  of  the  Plans.  In  doing  so, 
MKRA  was  to  evaluate  the  Lease  and  to 
determine  whether  the  terms  of  the 
Lease  provided  a  fair  market  rental 
return  to  the  Master  Trust.  In  this 
regard,  MKRA  was  authorized  to  engage 
an  independent  appraiser,  as  needed.  It 
is  represented  that,  if  MKRA  were  to 
conclude  that  the  continuation  of  the 
Lease  was  not  in  the  best  interests  of  the 
participants  of  the  Plans,  MKRA  was  to 
notify  and  consult  with  LSI  with  respect 
to  such  findings  and  to  negotiate 
independently  any  changes  to  the  terms 
and  conditions  of  the  Lease,  as  would  be 
necessary  for  MKRA  to  determine  that 
such  continued  holding  of  the  Property 
and  leasing  of  such  Property  to  RMC 
would  be  in  the  best  interests  of  the 
participants  of  the  Plans. 

On  June  1. 1993.  MKRA  assumed 
further  responsibilities  in  addition  to  its 
duties  as  1/F.  In  this  regard,  LSI 
appointed  MKR,^  to  serve  as  investment 
manager  for  the  Property  on  behalf  of 
the  Master  Trust.  MKRA's  duties  in  this 
regard  include  monitoring  and  enforcing 
the  terms  of  the  Lease.  These  duties  had 
previously  been  performed  by  the 
Trustee.  MKRA  maintains  offices 
located  in  Santa  Rosa,  California  and 
specializes  in  the  management  and 
disposition  of  distressed  and  under 
performing  real  estate  assets  for  tax- 
exempt  and  non-exempt  institutional 
clients.  MKRA  is  independent  in  that  it 
is  unrelated  to  any  of  the  parties 
involved  in  the  Lease. 

MKRA's  qualifications  include 
managing,  as  of  1990,  approximately 
$40  million  in  assets  involving  a  variety 
of  property  types  located  throughout  the 
West  and  the  Southwest.  Further,  it  is 
represented  that  MKRA  is  familiar  with 
land  value  trends  in  the  Sacramento 
area  and  has  an  excellent  network  of 
contacts  there  for  appraisal,  geological, 
and  real  estate  transaction  information. 
In  this  regard,  with  respect  to  the  highly 
specialized  operations  on  the  Property, 
MKRA  interviewed  and  consulted  with 
independent  third  parties  active  in  the 
sand  and  gravel  industry  in  the 
Sacramento  or  San  Francisco  Bay  areas. 

8.  In  a  report  dated  September  10, 
1990,  MKRA  stated  that  the  Lease 
needed  to  be  modified  in  several 
respects.  MKRA  determined,  among 
other  modifications,  that  the  Master 
Trust  should  receive  a  "put  option"  (the 
Put  Option)  which  would  require  LSI  to 
purchase  the  Property  from  the  Master 
Trust  at  the  end  of  the  Lease  at  a  cash 


price  that,  when  considered  with  all 
royalties  and  earlier  disposition 
proceeds,  if  any,  received  by  the  Master 
Trust  over  the  life  of  the  investment, 
would  generate  a  twelve  percent  (12%) 
internal  rate  of  return  on  the  Property 
for  the  Master  Trust.  Provided  this 
modification  and  others  were  made. 
MKRA  concluded  that  the  continued 
holding  of  the  Property  by  the  Master 
Trust  and  the  leasing  to  RMC  would  be 
in  the  best  interests  of  the  Plans. 

9.  MKRA's  conclusion  was  based,  in 
part,  on  its  review,  among  other 
materials,  of  the  annual  reports  and 
related  financial  information  of  LSI  and 
RMC  and  the  presumption  that  LSI  and 
RMC  were  and  would  remain 
sufficiently  creditworthy  to  honor  the 
recommended  Put  Option  and  thereby 
assure  the  Master  Trust  a  12%  market 
yield  for  the  Property  as  leased. 
However,  on  December  10,  1990.  while 
the  application  for  exemption  was 
under  consideration  by  the  Department, 
LSI  filed  a  petition  to  reorganize  under 
Chapter  11  of  the  United  States 
Bankruptcy  Code. 

As  a  result  of  LSI's  petition  in 
Bankruptcy  Court,  MKRA  raised 
concerns  as  to:  (1)  LSI's  ability  to 
perform  under  the  Put  Option;  and  (2) 
the  viability  of  such  Put  Option,  without 
modification,  to  serve  as  a  reliable  yield 
guarantee  device.  In  response,  LSI 
requested  that  MKRA  further  determine 
whether  the  continuation  of  the  Lease  to 
RMC  would  remain  in  the  best  interests 
of  participants  and  beneficiaries  of  the 
Plans,  given  the  fact  that  LSI  had  filed 
a  petition  for  reorganization  in 
Bankruptcy  Court. 

10.  In  order  to  make  this  analysis, 
MKRA  engaged  in  an  extensive  review 
and  analysis  of  the  Property,  including 
obtaining  an  additional  evaluation  of 
the  soil  conditions  on  the  Property.  In 
this  regard,  MKRA  hired  Jo  Crosby  and 
Associates  (Crosby),  a  geotechnical 
consultant  located  in  Mountain  View, 
California.  Crosby's  report,  issued  in 
December  1992,  updated  the 
observations  and  conclusions  of  its  two 
prior  reports,  dated  February  22. 1991, 
and  September  18,  1991,  which  had 
addressed  the  ability  of  the  Property  to 
support  future  commercial  development 
upon  completion  of  the  mining 
operations.  In  addition,  Crosby 
reviewed  the  status  of  the  mining 
operation,  and  RMC's  proposed  plans 
for  completion  of  the  quarrving,  and 
assessed  the  validity  and  costs  of 
previously  recommended  soil 
remediation  measures. 

In  its  December  1992  report.  Crosby 
stated  that  remediation  of  525  acres  of 
quarry  floor  would  cost  $7,000  per  acre, 
plus  up  to  $1,500  per  acre  for 
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geotechnical  engineering,  and 
supervision  for  a  total  cost  of  from 
S3. 150.000  to  54,462.500.  With  respect 
to  approximately  180  acres  of  the 
Property  to  be  quarried  in  the  future. 
Crosby  estimated  remediation  would 
cost  $5,200  per  acre,  plus  $1,000  per 
acre  for  engineering  and  super\'ision.  if 
certain  recommendations  were 
followed. 

While  remediation  of  the  Property  to 
enable  commercial  development  at  the 
termination  of  the  Lease  would  have  a 
high  cost,  paying  this  price  would  be 
optional  to  the  then  Property  owner. 
There  are  no  regulatory  requirements  to 
engage  in  so  e.xtensive  a  remediation.  In 
fact,  with  regard  to  soil  remediation  of 
the  Property  upon  completion  of  the 
mining,  it  is  represented  that  the  State 
of  California  does  not  have  any 
requirements.  However,  the  County  of 
Sacramento  requires  upon  completion 
of  mining:  (1)  The  rough  grading  of 
slopes — no  greater  than  two  feet 
horizontal  to  one  foot  vertical.  (2)  the 
seeding  of  such  slopes  within  one  year 
of  the  completion  of  mining.  (3)  the 
encouragement  of  natural  growth  in 
reclaimed  areas,  and  (4)  the 
maintenance  of  reclaimed  areas  free  of 
derelict  machinery  and  materials.  In  this 
rt'gard.  the  Lease  requires  the  lessee  to 
reclaim  portions  of  the  Property  that  it 
has  mined  in  accordance  with  the 
requirements  of  the  law,  and  those  of 
the  Property  Use  Permit  dated  May  9, 
1975.  as  revised  on  August  8.  1983.  The 
lessee  is  also  obliged  to  remove  all 
improvements,  fixtures,  and  equipment 
from  the  Property  at  the  end  of  the  Lease 
term.  It  is  represented  that  RMC  has 
complied  with  these  reclamation 
requirements  in  all  areas  where  mining 
has  been  completed. 

11.  After  reviewing  the  information 
described  in  the  paragraph  above, 
MKR.^  concluded  that  continuing  the 
Lease  would  be  in  the  best  interests  of 
the  participants  of  the  Plans  provided 
the  Lease  was  amended,  and  LSI  agreed 
to  certain  modifications  in  the 
guaranteed  rate  of  return.  Accordingly. 
LSI,  the  Trustee,  and  MKRA  signed,  in 
December  1991,  a  letter  of 
understanding,  and  subsequently,  on 
December  18,  1992,  signed  the  final 
Guarantee  Agreement,  first  mentioned 
m  paragraph  (b)  of  section  I  above. 
Though  the  Guarantee  Agreement  was 
executed  by  LSI,  MKFLA.  and  the 
Trustee,  the  agreement  would  only 
become  effective  upon  approval  by  the 
Bankruptcy  Court  and  was  also 
conditioned  on  the  Department  granting 
LSI's  application  for  exemption  from  the 
prohibited  transaction  provisions  of  the 
Act. 


The  Guarantee  Agreement  provided 
for  a  guarantee  by  LSI  to  the  Master 
Trust  of  a  fourteen  percent  (14%) 
annual  internal  rate*  of  return  on 
55.706,000,  the  purchase  price  paid  by 
the  Master  Trust  for  the  Property  in 
1983.  It  is  represented  that  MKRA 
increased  the  internal  rate  of  return  to 
fourteen  percent  (14%)  from  the  twelve 
percent  (12%)  it  had  previously 
recommended,  due  to  changes  in  market 
conditions  for  institutional  investment 
in  real  estate.  The  guaranteed  return  was 
to  be  provided  either  through  a  "put"  of 
the  Property  to  LSI  or  through  the 
payment  by  LSI  of  a  yield  guarantee 
amount,  subject  to  a  $10,000,000  limit 
on  LSI's  liability.  In  order  to  secure  the 
guaranteed  return,  LSI,  under  the  terms 
of  the  Guarantee  Agreement,  was 
required  to:  (1)  Post  an  irrevocable  letter 
of  credit  in  a  form  satisfactory  to  the 
Master  Trust,  or  (2)  deposit  in  an  escrow 
account  either  cash  (initially  in  the 
amount  of  approximately  $6,700,000  but 
subject  to  annual  adjustments)  or  liquid 
securities  meeting  pre-specified 
requirements  in  terms  of  investment 
grade  and  quality. 

Further,  the  Guarantee  Agreement 
required  LSI  to  contribute,  beginning  in 
1995,  or  if  earlier,  upon  completion  of 
payments  to  creditors  pursuant  to  a 
confirmed  plan  of  reorganization,  up  to 
5200,000  per  year,  subject  to  certain 
limiting  conditions,  which  would  be 
used  to  prepare  and  implement  a 
program  of  soil  remediation  on  the 
Property.  Under  the  terms  of  the 
Guarantee  Agreement.  LSI  had  the  right 
to  purchase  Oie  Property  at  the  higher  of 
its  fair  market  value  or  an  amount 
necessary  to  provide  the  Master  Trust 
with  its  14%  internal  rate  of  return.  If 
the  purchase  were  to  occur  prior  to 
December  31, 1998.  LSI  was  required  to 
pay  an  "early  purchase  premium"  of  up 
to  $1  million  to  exercise  this  right. 
However,  the  Master  Trust  could  offer 
the  Property  for  sale  to  LSI  without  the 
"early  purchase  premium"  at  the  higher 
of  the  fair  market  value  of  the  Property 
or  an  amount  necessary  to  provide  the 
Master  Trust  with  the  14%  internal  rate 
of  return. 

In  connection  with  the  Guarantee 
Agreement.  LSI  also  agreed  to  the  First 
Amendment  to  the  Lease  on  the 
Property.  As  indicated  in  paragraph  (f) 
of  section  II  above,  the  First 


»lt  is  represented  that  internal  rate  of  return  is 
defined  as  the  rate  of  return  at  which  the 
discounted  future  cash  flows,  including  the 
reversion,  equal  the  initial  cash  outlay  (in  this 
instance  the  initial  purchase  price  of  $5,706,016). 
The  internal  rate  of  return  is  also  defined  as  the 
discount  rate  at  which  the  net  present  value  of  a 
series  of  cash  flows,  including  the  initial 
investment  outflow  (investment  amount)  and  the 
reversion,  is  zero. 


Amendment  to  the  Lease  will  become 
effective  on  the  date  the  grant  of  this 
proposed  exemption  is  published  in  the 
Federal  Register.  The  First  Amendment 
will  provide:  (1)  For  notice  to  the  Master 
Trust  at  least  twelve  months  in  advance 
of  the  monthly  due  date  for  non- 
guaranteed  minimum  annual  royalties 
of  RMC's  intent  not  to  pay  such 
royalties  to  the  Master  Trust.''  (2)  for  a 
limitation  on  the  increase  in  the  number 
of  acres  on  the  Property  used  as 
settlement  ponds,  and  (3)  for  access  to 
the  Property  by  the  Master  Trust  for  soil 
remediation  activities.  In  addition,  the 
First  Amendment  deleted  section  25  of 
the  Lease  which  had  provided  LSI  with 
a  "right  of  first  opportunity"  to 
purchase  the  Property  should  the  Master 
Trust  determine  to  sell  to  third  parties 
and  corrected  a  typographical  error  in 
the  language  under  section  23  of  the 
Lease,  with  respect  to  the  remedies 
available  to  the  Master  Trust  in  the 
event  RMC,  as  lessee,  attempted  to 
occupy  the  Property  or  any  part  of  the 
Property  after  termination  of  either  the 
Lease  or  the  lessee's  right  to  possession 
of  the  Property. 

12.  Subsequently,  LSI  determined 
that,  in  lieu  of  its  performance  under  the 
Guarantee  Agreement,  it  would  prefer  to 
make  a  cash  payment  to  the  Master 
Trust.  LSI  believes  such  payment  will 
increase  the  level  of  funding  for  the 
Plans  and  will  assist  in  negotiations 
occurring  in  bankruptcy  with  the 
Pension  Benefit  Guaranty  Corporation 
(the  PBGC),  respecting,  among  other 
things,  potential  underfunding  of  the 
Plans,  and  PBGC's  contingent  claims 
should  the  Plans  be  terminated  with 
insufficient  assets  to  satisfy^  benefit 
liabilities. 

Accordingly,  after  discussions  with 
MKRA  and  the  Trustee  of  the  Master 
Trust,  in  a  letter  dated  July  9.  1993,  LSI 
offered  to  pay  the  Master  Trust 
$6,000,000  (the  Proposed  Offer),  if  the 
Master  Trust  would  give  up  certain 
rights,  as  set  forth  in  the  Guarantee 
Agreement.  In  this  regard,  acceptance  of 
the  Proposed  Offer  is  contingent  upon: 
(a)  the  $6,000,000  payment  being 
approved  by  the  Bankruptcy  Court;  (b) 
the  Department  issuing  a  final 
administrative  exemption;  (c)  the 
Trustee  withdrawing  all  claims 
currently  pending  before  the 
Bankruptcy  Court  filed  on  behalf  of  the 
Master  Trust  relating  to  or  arising  from 
the  ownership  of  the  Property  by  the 
Master  Trust  and  the  leasing  of  the 


'In  the  event  such  minimum  non-guaranteed 
annual  royalties  are  not  paid,  the  Master  Trust,  as 
Ifissor,  may  at  its  election,  upon  not  less  than  ten 
days  wTitten  notice  to  RMC.  the  lessee,  terminate 
the  Lease  and  all  of  RMC's  rights  thereunder. 
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Property, » (d)  the  Master  Trust 
providing  LSI,  RMC.  their  affihates. 
officers,  directors,  and  employees,  and 
all  fiduciaries  of  the  Master  Trust  with 
a  complete  release  of  any  claims  against 
such  parties  based  on  the  Lease  of  the 
Property  to  LSI  or  to  RMC  which  may 
have  been  deemed  to  be  a  prohibited 
transaction  under  section  406  of  the  Act 
or  section  4975  of  the  Code  or  which 
may  involve  a  breach  of  fiduciary  duty 
under  section  404  of  the  Act; '  and  (e) 
the  Master  Trust  releasing  LSI  from  all 
obligations  under  the  terras  of  the 
Guarantee  Agreement.  Notwithstanding 
the  release  of  LSI  from  its  obligations 
under  the  Guarantee  Agreement,  it  is 
represented  that  the  First  Amendment 
to  the  Lease,  which  provides  for  the 
notice  to  the  Master  Trust  of  non- 
payment of  certain  royalties,  the 
hmitation  on  settlement  ponds,  access 
by  the  Master  Tnist  for  remediation 
activities  on  the  Property,  the  deletion 


"It  is  represented  that  on  October  15.  1991.  the 
Trustee,  on  behalf  ofthe  Master  Trust,  filed  a  proof 
of  claim  in  the  Bankruptcy  Court  against  LSI.  The 
proof  of  claim  alleges  contingent  liability  of  LSI  to 
the  Master  Trust  as  a  result  of  the  continuation  of 
the  Lease  and  as  a  result  of  possible  violations  of 
the  prohibited  transaction  restrictions  of  the  Code 
and  the  Act.  In  addition,  it  is  represented  that  the 
Trustee  and  the  PBGC  each  filed  contingent  claims 
to  cover  the  possibility  of  funding  deficiencies  or 
unfunded  pension  liabilities  in  the  pension  plans 
sponsored  by  LSI.  In  this  regard,  on  October  15, 
1991.  the  PBGC  filed  three  separate  proofs  of  claim 
against  LSI.  The  PBGC's  claims  consist  of:  (1)  a 
claim  for  S196.129  based  on  the  alleged  failure  of 
the  debtors  to  pay  annual  premiums;  (2)  a  claim  for 
52.318.288  based  upon  the  alleged  failure  of  the 
debtors  to  meet  minimum  funding  requirements  in 
the  event  of  the  termination  of  certain  plans:  and 
(3)  a  contingent  claim  for  S61. 066.255  based  on  the 
potential  liability  should  such  plans  be  terminated 
with  insufTicient  assets  to  satisfy  all  benefit 
liabilities. 

"The  Department  notes  that  the  decisions 
affecting  the  Nlaster  Trust  made  by  the  fiduciaries, 
including  t.he  Trustee  and  MWtA.  are  governed  by 
the  fiduciary  responsibility  requirements  of  part  4. 
subtitle  B,  title  I  of  the  Act.  Section  404  of  the  Act 
requirfs  that  a  fiduciary  of  a  plan  must  act 
prudently,  solely  in  the  interest  ofthe  participants 
and  beneficiaries  of  such  plan,  and  for  the  exclusive 
purpose  of  providing  benefits  to  such  participants 
and  beneficiaries.  In  this  regard,  the  Department 
notes  that  in  order  to  ad  prudently  in  determining 
to  release  the  above-described  claims  and  to  accept 
the  Proposed  Offer  on  behalf  of  the  Master  Trust, 
the  fiduciaries  must  consider,  among  other  factors, 
the  consequences  of  that  decision  in  relation  tq 
those  of  alternative  courses  of  action. 

The  Department  is  expressing  no  opinion,  herein, 
whether  any  provision  of  part  4,  subtitle  B.  title  I 
of  the  Act  will  be  violated  by  the  decision  of  the 
Master  Trust  to  provide  a  complete  release  of  all 
claims  against  LSI,  RMC,  their  affiliates,  officers, 
directors,  and  employees,  and  any  other  fiduciaries 
of  the  Master  Trust.  In  this  regard,  the  Department 
notes  that  no  relief  from  sections  406  and  407  of 
the  Act  is  provided,  herein,  for  transactions  other 
than  those  specifically  described  in  section  I(aHc) 
of  this  proposed  exemption.  The  Department 
further  notes  that  the  Plans'  release  of  claims  in 
connection  with  the  Lease  transaction  does  not 
affect  the  Department's  ability  to  take  any  action 
that  it  deems  appropriate. 


of  the  "right  of  first  opportunity"  for  LSI 
to  purchase  the  Property,  and  correction 
of  certain  typographical  errors  in  the 
Lease,  as  described  in  paragraph  11 
above,  will  become  effective  on  the  date 
this  proposed  exemption  is  eranted. 

13.  MKRA  has  determined  that  the 
acceptance  by  the  Master  Trust  of  the 
Proposed  Offer  is  feasible,  in  the  interest 
of  and  protective  ofthe  participants  and 
beneficiaries  ofthe  Plans,  provided  the 
Bankruptcy  Court  approves  the  S6 
million  dollar  paNTnent  and  provided 
that  the  obligations  of  LSI.  as  set  forth 
under  the  Lease,  will  continue 
unaffected  and  will  become  obligations 
of  LSI  upon  confirmation  of  a  plan  of 
reorganization.  In  this  regard,  MKR.^ 
has  opined  that  the  $6,000,000  cash 
payment,  if  received  by  April  30.  1994, 
will  produce  in  combination  with  the 
Lease  an  overall  transaction  which  is  (i) 
superior  to  that  produced  by  the 
Guarantee  Agreement,  (ii)  is  feasible,  in 
the  best  interest  of,  and  protective  ofthe 
beneficiaries  of  the  Master  Trust,  and 
(iii)  is  equal  or  superior  to  transactions 
which  could  be  negotiated  with 
unrelated  third  parties. 

MKRA  offers  the  following  reasons  for 
this  opinion  regarding  the  Proposed 
Offer: 

(a)  MKRA  asserts  that  the  Proposed 
Offer  completely  eliminates  the  risk  of 
capital  recover}'  and  achievement  of  a 
current  fair  market  yield.  MKRA 
calculates  that  the  Proposed  Offer  will 
generate  an  internal  rate  of  return  of 
11,02%,  assuming  the  56,000,000  cash 
payment  is  received  on  or  before  April 
30,  1994.  MKRA  explains  that  this 
means  that  from  commencement  ofthe 
Lease  through  1993.  the  Master  Trust 
will  have  received  total  consideration  in 
an  amount  equal  to  its  original 
investment  of  55,706,000  plus  an  annual 
yield  on  that  investment  of  11.02%  for 
each  year  during  the  term  ofthe  Lease 
through  April  30,  1994 — even  if  the 
Master  Trust  does  not  receive  royalty 
payments  or  any  reversionarv'  amount 
for  the  Property  subsequent  to  receipt  of 
the  56  million  dollar  payment.  MKR.^ 
concludes  that,  as  the  Proposed  Offer 
eliminates  the  risk  of  recovery  of 
capital,  an  internal  rate  of  return  of 
11.02%  represents  a  yield  equal  or 
superior  to  the  current  market  yield 
required  by  pension  funds.  In  the 
opinion  of  MKRA.  such  current  market 
yield  ranges  from  nine  to  ten  percent 
(9%  to  10%)  on  investments,  such  as 
single  tenant  properties  leased  for 
periods  of  ten  (10)  or  more  years  on  an 
absolute  net  basis  to  AAA-rated  tenants. 

(b)  MKRA  asserts  that  with  the 
Proposed  Offer  there  is  greater 
opportunity  for  enhanced  yield  in 
excess  ofthe  fourteen  percent  (14%) 


rate  of  return  provided  for  under  the 
Guarantee  Agreement.  In  analyzing  the 
Guarantee  Agreement,  MKR.^  calculated 
that  in  order  to  generate  an  annual 
fourteen  percent  (14%)  rate  of  return, 
the  Property  would  have  to  have  a 
reversionarv'  value  of  $14,656,000  (only 
510  million  of  which  under  the 
Guarantee  Agreement  would  have  been 
guaranteed  by  LSI)  upon  the  expiration 
ofthe  Lease  in  1998.  In  analyzing  the 
Proposed  Offer,  MKRA  asserts  that  if  the 
56,000,000  cash  pavinent  were  to  be 
made  by  April  30,  i994,  the 
reversionary  value  of  Property  in  1998 
would  only  need  to  be  $3,475,000  to 
generate  a  fourteen  percent  (14%) 
internal  rate  of  return  for  the  Master 
Trust.  MKR-\  states  in  a  letter  dated 
Januar>'  27,  1994,  that  as  of  December 
31,  1993,  the  estimated  fair  market  value 
ofthe  fee  simple  estate  interest  in  the 
Property  is  $5,750,000.  Because  the 
current  fair  market  value  ofthe 
Property,  as  determined  by  MKRA, 
exceeds  the  $3,475,000  value  which 
MKRA  calculates  would  be  needed  in 
1998  to  generate  a  fourteen  percent 
(14%)  internal  rate  of  return,  MKR.A 
concludes  that  the  Proposed  Offer 
produces  an  enhanced  opportunity  for 
the  investment  in  the  Property  by  the 
Master  Trust  to  produce  an  internal  rate 
of  return  in  excess  of  fourteen  percent 
(14%). 

(c)  MKR,\  asserts  that  under  the  terms 
of  the  Proposed  Offer,  a  yield  in  excess 
of  11.02%  is  assured  to  the  Master 
Trust.  In  this  regard,  MKRA  explains 
that  every  dollar  of  reversionary  value, 
and  future  royalties  paid  for  the 
Property  in  excess  of  zero  will  produce 
a  yield  in  excess  ofthe  11.02%  rate  of 
return  generated  by  royalties  received  to 
date  by  the  Master  Trust,  plus  the 
$6,000,000  cash  payment. 
Notwithstanding  the  soils  remediation 
issues  that  exist  for  the  Property.  MKRA 
expresses  certainty  that  the  Prop>erty 
will  have  some  value  upon  expiration  of 
the  Lease.  In  this  regard.  MKRA 
explains  that  the  acreage  representing 
the  plant  site  will  not  be  mined,  and 
accordingly,  the  value  of  that  portion 
will  not  be  affected.  According  to 
MKRA,  the  100  acres  on  the  Property 
representing  the  plant  site  have  a 
current  fair  market  value  of 
approximately  $1 ,200,000,  as  of  January 
27,  1994.  Thus,  MKRA  states  that,  even 
if  all  of  the  areas  which  are  mined  and 
require  remediation  prior  to  future 
development  prove  to  be  valueless,  the 
Property  would  still  have  a  value  of 
approximately  $1,200,000,  subject  to 
fijture  market  conditions,  when  the 
Lease  terminates.  Assuming  a 
$1,200,000  reversionarv  value  for  the 
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Property  and  receipt  of  the  S6.0O0.00O 
cash  payment  by  April  30,  1994,  MKRA 
calculates  that  upon  expiration  of  the 
Lease  the  Property  will  have  generated 
a  12.18*'b  internal  rate  of  return.  In  the 
opinion  of  MKRA.  such  a  rate  of  return 
is  well  in  excess  of  market  vield 
requirements  for  comparable 
investments. 

14.  In  summary,  the  applicant 
represents  that  the  subject  transactions 
satisfy  the  criteria  for  exemption,  as  set 
forth  in  section  408(a)  of  the  Act 
because: 

(a)  LSI  wiW  pay  $6,000,000  in  a  single 
lump-sum  payment  in  cash  to  the 
Master  Trust,  not  later  than  sixty  (60) 
days  following  the  later  of  (1)  the  date 
of  the  order  of  the  Bankruptcy  Court 
approving  the  payment,  or  (2)  the  date 
the  grant  of  this  exemption  is  published 
in  the  Federal  Register; 

(b)  MKF^,  acting  as  I/F  on  behalf  of 
the  Master  Trust,  has  negotiated, 
reviewed,  and  approved  the 
transactions,  and  has  df-termined  that 
the  transactio.ns  wvre  feasible,  in  the 
interest  of,  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plan  invested  in  the  Master  Trust,  as  of 
the  effective  date  of  this  exemption; 

(c)  the  term.s  of  the  Lease,  as  modified 
by  the  First  Amendment,  are 
represented  to  be  at  least  as  favorable  to 
the  Master  Trust,  the  Plans,  and  their 
participants  and  beneficiaries,  as  those 
which  could  have  been  obtained  by  the 
Master  Trust  in  an  ami's  length 
negotiation  v^ith  an  unrelated  third 
party  under  similar  circumstances; 

(d')  MKRA.  as  L'F  on  behalf  of  the 
Master  Trust,  has  managed  Lhe  Property, 
and  MKRA  or  its  successors,  will  act  as 
independent  investment  manager  of  the 
Property  and  will  enforce  the  provisions 
of  the  Lease;  for  as  long  as  such  Property 
is  leased  to  a  party  in  interest; 

(f)  MKRA  or  its  successors  will 
monitor  the  fair  market  value  of  the 
Master  Tn^st  in  order  to  in.suro  that  the 
fair  ma.'kot  value  of  the  Property  vsrill  at 
no  time  exceed  twenty  percent  (20%)  of 
the  total  f..ir  market  value  of  the  assets 
of  the  Master  Trust;  and 

(g)  LSI  has  either  paid  directly  or 
reimbursed  the  Master  Trust  for  any 
fees,  other  than  trustee  and  investment 
management  foes,  incurred  with  respect 
to  the  ownership  of  the  Properry  by  the 
Mdstf'r  Trust,  and  in  the  future,  the 
Master  Trust  will  incur  no  fees  in 
connection  with  the  transactions,  other 
than  fees  paid  to  the  trustee  and  to  the 
investment  manager. 

For  Further  Information  GDntact: 
Angelena  C.  Le  Blanc,  of  the 
Department,  tek-phone  (202)  219-8833. 
(This  is  not  a  toll-free  numb«^r.) 


Wdlly  L.  Morgan  IRA  (the  IRA)  Located 
in  Dallas.  TX 

[ApplJcatioD  No.  D-95811 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  Ln  29  CFR  part 
2570,  subpart  B  (55  PR  32836,  32847, 
August  10,  1990.)  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  of  three  50% 
undivided  interests  (the  Interests)  in 
each  of  three  parcels  of  unimproved 
land  (the  Parcels)  by  the  IRA  to  VVally 
L.  Morgan  (Mr.  Morgan),  a  disqualified 
person  writh  respect  to  the  IRA; 
provided  that  the  following  conditions 
are  satisfied:  'o 

(a)  The  proposed  sale  will  be  a  one- 
lime  cash  transaction; 

(b)  The  IRA  in  this  transaction  will 
receive  the  aggregate  current  fair  market 
value  of  the  three  50%  Interests  as 
established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser; 

(c)  The  IRA  will  pay  no  expenses 
associated  with  the  sale;  and  (d)  Mr. 
Morgan  as  the  sponsor  of  the  IRA  will 
be  the  only  individual  affected  by  the 
transaction. 

Summary  of  Facts  and  Representations 

1.  The  IR,\  is  an  individual  retirement 
account  which  was  established  on 
October  12,  1987.  Mr.  Morgan  is  the 
sponsor  of  the  IR-\.  As  of  March  31, 
1993.  the  IRA  had  net  assets  valued  at 
5627,414.  The  principal  assets  of  the 
lEA  consisted  of  those  obtained  as  a 
result  of  rollover  distributions  from  the 
Information  Retrieval  Method  Inc 
Employees  Profit  Sharing  Plan  (the 
Plan),  which  was  terminated  in  October, 
1987.  It  is  represented  that  no  additional 
contributions  have  been  made  to  the 
IRA. 

2.  Part  of  the  distributions  frcm  the 
Plan  rolled  over  into  the  IR.^  consisted 
of  the  three  50%  undivided  Interests  in 
the  three  Parcels  of  unimproved  land. 
Parcel  I  contains  1.2435  acres  and  is 
located  at  the  southeast  comer  of 
Denton  Drive  and  Carlisle  Street  in 
Denton  County,  Texas.  Parcel  U  contains 
.959  acres  and  is  located  at  483  Bennett 
Lane,  and  Parcel  III  contains  .923  acres 
and  is  located  at  500  Bennett  Lane, 
Denton  County,  Texas.  Parcel  II  is 


'"Pursuant  to  29  CFR  25ia.3-2(d).  there  is  no 
jurisdiction  with  re.'ipect  to  the  iRA  under  Title  I  of 
the  Act.  However,  there  is  jurisdiction  under  Title 
n  of  the  Act  punuant  to  section  4975  of  the  Code. 


located  on  the  north  side  of  Bennett 
Lane  and  Parcel  III  is  located  on  the 
south  side  of  Bennett  Lane,  The 
remaining  50%  undivided  interests  in 
the  Parcels  are  held  as  an  asset  in  Jack 
Brandenburger's  IR.^.  Mr. 
Brandenb'jrger  has  no  relationship  to 
Mr.  Morgan  or  to  Mr.  Morgan's  IRA. 

3.  The  Parcels  were  originally 
acquired  from  unrelated  parties  by  the 
Plan  in  three  separate  cash  transactions. 
Specifically,  Parcel  I  was  acquired  en 
August  15,  1984,  for  $95,059.83.  Parcel 
I]  was  acquired  on  January  20,  1934,  for 
$54,450.  Parcel  III  was  acquired  on 
December  16,  1983,  for  $69,397.14.  It  is 
represented  that  Lhe  Parcels  were 

'acquired  as  vacant  land  and  remain 
undeveloped.  Upon  the  termination  of 
the  Plan  in  October  1987,  the  aggregate 
fair  market  value  of  the  Parcels  was 
determined  by  three  independe.^t  real 
estate  brokers  at  $284,550,  and, 
therefore,  the  three  50%  Interests  had  a 
value  of  $142,275. 

4.  The  Parcels  were  appraised  on 
September  28.  1993  (the  AppraLsal),  by 
Ted  Brooks,  MAI.  an  independent  and 
qualified  appraiser  with  Noyd  & 
O'Connell,  Incorporated  (Mr.  Brooks).  In 
establishing  the  lair  market  value  of  the 
Parcels,  Mr.  Brooks  relied  on  the  direct 
sales  compari.-ion  approach  to  value,  and 
determined  that  the  fair  market  value  of 
Parcel  I  was  522,000,  for  Parcel  II  lhe 
fair  market  value  was  521,000,  and  for 
Parcel  III  the  fair  market  value  was 
$20,000.  Therrfore,  the  aggregate  fair 
market  value  for  the  Parcels  as  of 
September  28,  1993.  was  563,000.  and, 
as  such,  the  three  50%  Interests  had  an 
aggregate  fair  market  value  of  $31,500. 
Mr.  Morg.an  represents  that  the  Parcels 
are  not  encumbered  by  any  debt,  and 
that  no  other  disqualified  person  or 
related  party  owns  or  has  owned  land 
adjacent  to  the  Parcels.  Mr.  Morgan 
further  maintains  that  the  Parcels  were 
never  used  by  any  disqualified  person. 

5.  It  is  represented  tnat  the  proposed 
transaction  is  in  the  best  interest  and 
protective  of  the  IRA  because  the 
transaction  will  enable  the  IPLA  to  divest 
itself  of  a  non-income  producing  asset 
that  has  depreciated  in  value  since 
original  acquisition  and  will  provide  the 
IRA  with  liquidity.  The  transaction  is 
protective  of  the  IRA  because  as  a  result 
of  L^e  sale  the  IRA  will  receive  the 
current  fair  market  value  of  the  three 
50%  Interests  established  at  the  time  of 
the  sale  by  an  independent  qualified 
appraiser. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 
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(b)  the  IRA  in  this  transaction  will 
receive  the  current  fair  market  value  of 
the  three  50%  Interests  established  at 
the  time  of  the  sale  by  an  independent 
qualified  appraiser; 

(c)  the  IRA  will  pay  no  expenses 
associated  with  the  sale; 

(d)  the  sale  will  provide  the  IRA  with 
liquidity;  and 

(e)  Mr.  Morgan  as  the  sponsor  of  the 
IRA  will  be  the  only  individual  affected 
by  the  transaction. 

Notice  to  Interested  Persons 

Because  Mr.  Morgan  is  the  sole 
participant  of  the  IRA,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-6883.  (This  is  not  a  toll-free 
number.) 

Potter  Law  Firm  Retirement  Plan  (the 
Plan)  Located  in  Tyler,  TX 

[Application  No.  D-9617] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10,  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  40G(a)  and  406(b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  of  a  certain  one-half 
undivided  interest  in  real  property  (the 
Property)  by  the  Plan  to  Potter,  Minton. 
Roberts,  Davis  &  Jones,  P.C,  (the 
Employer)  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  (1)  the 
Sale  is  a  one-time  transaction  for  cash; 
(2)  the  Plan  does  not  suffer  any  loss  nor 
incur  any  expenses  in  the  proposed 
transaction;  (3)  the  Plan  receives  as 
consideration  the  greater  of  either  the 
fair  market  value  of  the  property  as 
determined  by  an  independent 
appraiser  on  the  date  of  the  Sale,  or 
receives  all  the  funds  expended  by  the 
Plan  in  acquiring  and  maintaining  the 
Property;  and  (4)  the  trustee  of  the  Plan 
has  determined  that  the  proposed  Sale 
is  appropriate  for  the  Plan  and  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  dehned  contribution 
plan,  designated  as  a  profit  sharing  plan, 
with  29  participants  and  beneficiaries 
and  total  assets  of  approximately 
53,169,000,  as  of  September  30,  1993. 
The  Employer  and  NationsBank  of 
Texas,  N.A.,  located  in  Dallas,  Texas,  as 
trustee  (the  Trustee),  are  co-fiduciaries 
of  the  Plan. 

The  Employer,  which  sponsors  the 
Plan,  is  a  Texas  professional  corporation 
engaged  in  the  practice  of  law  and  is 
located  in  Tyler,  Texas. 

2.  The  Property  consists  of  an 
undivided  one-half  interest  in  86.751 
acres  of  unimproved  land,  subject  to  no 
zoning  restrictions,  located  in  the  E. 
Stephensen  Survey,  A-940,  Smith 
County,  Texas.  It  is  described  as  40 
percent  wooded  with  the  remainder 
open  with  a  scattering  of  large  trees. 
There  is  512  feet  of  frontage  on  County 
Road  383.  A  year-round  creek  borders 
on  the  back  of  the  Property.  Utilities  are 
available  in  the  area  of  the  location  of 
the  Property. 

The  Property  was  acquired  by  the 
Plan  for  the  consideration  of  567,232.02 
on  February'  6,  1985,  from  a  Mr.  and 
Mrs.  Jack  N.  Zorn,  who  are  unrelated 
persons  with  respect  to  the  Plan  and  the 
Employer.  The  Trustee  represents  that 
the  Plan  incurred  expenses  totalling 
59,185.56  in  maintaining  the  Property 
from  the  date  of  purchase  in  1985 
through  1993.  consisting  of  property 
taxes,  appraisal  fees,  mowing  charges, 
and  other  expenditures.  No  income  has 
been  received  by  the  Plan  from  its 
ownership  of  the  Property. ' ' 

The  Trustee  has  had  the  Property 
appraised  each  year.  The  last  appraisal 
was  on  January  25,  1994,  by  James  E. 
Justice,  MAI  of  Real  Estate  Appraisal 
Services.  Inc.,  Tyler,  Texas,  who 
determined  that  the  fair  market  value  of 
the  entire  Property  was  5100,000.  One 
year  earlier,  Mr.  Justice,  in  an  appraisal 
of  the  Property  on  January  15,  1993, 
determined  that  the  fair  market  value  of 
the  entire  Property  was  5110. 000. 

3.  The  applicant  represents  that  at  the 
lime  the  Plan  purchased  its  interest  in 
the  Property  in  1985  real  estate  prices 
had  been  increasing,  and  the  fiduciaries 
of  the  Plan  expected  that  after  a  few 
years  the  property  could  be  sold  for  a 
profit.  However,  the  applicant 
represents  that  the  real  estate  market 
declined  in  activity  and  values  during 


1 1  The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  Property  are  governed  by 
fiduciary  responsibility  requirements  of  pari  4. 
subtitle  B.  title  1  of  the  Act  In  this  rega.'d  the 
Department  herein  Is  not  proposing  relief  for  any 
v-iolations  of  port  4  of  the  Act  which  nuy  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  Property. 


the  years  following  the  acquisition  of 
the  Property  by  the  Plan,  resulting  in  the 
Plan  also  incurring  expenses  with  no 
correlating  income. 

The  owner  of  the  other  one-half 
undivided  interest  in  the  Property,  Mr. 
Herbert  Buie,  as  trustee  of  an  unrelated 
trust,  has  stated  that  there  is  no 
objection  by  him  to  the  Plan  selUng  its 
interest  in  the  Property  to  the  Employer. 
Furthermore,  Mr.  Buie  states  that  he  has 
no  interest  in  purchasing  the  Plan's 
interest  in  the  Property  and  knows  of  no 
one  that  desires  to  purchase  the  Plan's 
interest. 

Three  local  realtors,  Prejean  Real 
Estate,  Bums  &  Noble,  and  Simmons,  all 
of  Tyler,  Texas,  stated  in  separate 
documents  that  there  is  no  market  for 
the  one-half  undivided  interest  in  the 
Property  owned  by  the  Plan,  and 
further,  that  there  is  difficulty  in 
obtaining  financing  for  the  purchase  of 
a  fractional  interest  in  unimproved  land. 

4.  The  Employer,  as  the  applicant, 
proposes  to  purchase  the  Property  from 
the  Plan  for  either  the  higher  of  the  fair 
market  value  of  the  Property,  or  for  the 
sum  of  all  the  expenditures  the  Plan 
incurred  in  acquiring  and  maintaining 
the  Property.  The  applicant  and  the 
Trustee  represent  that  the  Property  is  an 
illiquid  investment  for  the  Plan,  which 
is  depreciating  in  value  and'incurring 
expenses  while  producing  no  income 
for  the  Plan.  Further,  the  applicant  and 
the  Trustee  find  that  the  investment 
prevents  the  Plan  from  utilizing  a 
computerized  daily  accounting  system 
which  would  allow  each  participant  to 
select  an  individual  asset  mix. '2 

The  applicant  represents  that 
numerous  inquiries  have  been  made 
with  the  co-owner  and  the  local  realtors 
regarding  the  marketability  of  the 
Property.  The  applicant  has  concluded 
that  there  is  no  purchaser  in  the 
forseeable  future  of  the  Plan's  one-half 
interest  in  the  Property.  In  addition,  the 
Trustee  represents  that  the  transaction  is 
appropriate  and  in  the  best  interest  of 
the  Plan  and  its  participants  and 
beneficiaries. 

The  applicant  represents  that  tlie  Plan 
will  not  incur  any  expenses  from  the 
proposed  Sale  of  the  Property  or  from 
obtaining  an  exemption  from  the 
prohibited  transaction  provisions  of  the 
Act. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because  (a)  the  Sale  of  the 
Property  involves  a  one-time  transaction 
for  cash;  (b)  the  Plan  will  not  incur  any 


"In  this  proposed  exemption  the  Departmenl 
expresses  do  opinion  as  to  whether  the  Plan  will 
satisfy  the  requirements  of  section  404(c|  of  the  Act. 
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expenses  incidental  to  the  Sale;  (c)  the 
Plan  will  receive  as  consideration  for 
the  Sale  the  greater  of  either  the  fair 
market  value  of  the  Property  as 
d''t'?rmined  on  the  date  cf  the  Sale  by  a 
qualified,  independent  appraiser,  or  will 
receive  all  of  the  funds  expended  by  the 
Plan  in  obtaining  and  maintaining  the 
Prcperty;  (d)  the  Sale  wnll  permit  the 
Flan  to  reinvest  iUiquid  ass*'ts  into 
Income  producing,  liquid  assets;  and  (e) 
the  Plan  will  avoid  the  expenses  and 
risks  involved  m  retaining  and 
developing  the  Property. 

For  Fiirt.lf  r  Information  Contact:  Mr. 
C.  E.  Beaver  of  the  Department, 
tvlephone  (202)  219-6881   (Thjs  is  not 
a  toll-free  number ) 

General  Information 

The  attention  of  interested  persons  Is 
directed  to  the  following: 

( 1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  andyor  section 
4975(c)(2)  of  the  Code  does  not  reheve 
a  fiduciary  or  other  party  in  interest  of 
disquahfled  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  whach  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  s*^tion  404 
of  the  .^ct.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  Lhe  participants  and 
beneficiarif^  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act,  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  cf  the  employer  maintainiog 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(d)  of  the  Act 
and/cr  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protectiva  of  the  rights  of  particif^^ts 
and  l^enoficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  v.iil  tie  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  admini.stralive 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fad  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 


application  are  true  and  complete  and 
acciirately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
describe^  in  the  application  ciange 
afler  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  ciiange,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  3rd  day  of 
March.  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Deportment  of  Labor. 
[FR  Doc.  94-5249  Filed  3-7-94;  8;45  am) 

BILUNQ  CXXX  4610-29-P 


NATIONAL  AERONAUTtCS  AND 
SPACE  ADMINISTRATION 

[Notice  94-016] 

NASA  Actvlsory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee. 

DATES:  March  21-22,  1994,  8:30  a.m.  to 
5:30  p.m.;  and  March  23,  1994.  8:30  a.m. 
to  3  p.m. 

ADDRESSES:  The  National  Ac-^nautics 
and  Spare  Administration,  300  E  Street, 
SVV..  5th  Floor  Conference  Room,  MIC- 
5,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  LawTence  J.  Caroff,  Code  SZF, 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546, 
202/35f>-0351. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  iha  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

— Overview  of  Office  of  Space  Science 

Status. 
— Office  of  Life  and  Microgravity 

Sdenres  and  Applications  Outlook. 
— Office  of  Mission  to  Planet  Earth 

Outlook. 
— Office  of  Management  and  Budget 

Outlook. 
— Strategic  Planning. 


— Divisional  Reports. 

— Subcommittee  Reports. 

— Discussion  and  Writing  Groups. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  wrill  be  requested 
to  sign  a  visitor's  register. 

Dated:  March  3,  1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 
Notional  Aeronautics  and  Space 
Administration. 

IFR  Doc.  94-5227  Filed  3-7-94;  8  45  aa) 
BJLLINQ  CODE  TSIO-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Mo.  030-01786;  License  No.  1*- 
0C299-10] 

National  Institutes  of  Health;  Receipt  of 
Petition  Under  10  CFR  2^06 

.Notice  is  hereby  given  that  by  Petition 
dated  December  2,  1993,  Arlene  S. 
Allen,  on  behalf  of  the  North  Bethesda 
Cxjngross  of  Citizens  Associations,  Inc. 
(North  Bethesda  Congress  or  Petitioner) 
requested  that  the  Nuclear  Regulatory 
Commission  take  action  with  regard  to 
the  National  Institutes  of  Health  (NIH). 
Petitioner  requests  that:  (1)  The  NRC 
susf)end  License  Condition  24,  which 
permits  NIH  to  dispose  of  licensed 
materials  by  incineration,  pending 
resolution  of  two  regulatory  issues, 
specTfically  completion  of  an 
environmental  report  or  environmental 
assessment  regarding  incineration  of 
radioactive  waste  at  the  NIH  Bethasda 
campus  and  monitoring  to  ensure  th-it 
radioactive  effluent  releases  are  within 
regulatory  limits;  (2)  the  NRC  provide 
Petitioner  v/ilh  a  copy  of  the  NRC 
envirorunental  assessments  and/or 
safety  evaluations  which  provide  the 
bases  for  License  Condition  21,  which 
excepts  NIH  from  the  sanitary  siMver 
system  limits  of  10  CFR  20.303(d),  and 
for  License  Condition  28,  which 
approves  the  low  level  radioactive  waste 
storage  facility  at  NIH's  PoclesviHo 
campus;  and  (3)  the  NRC  provide 
Petitioner  with  a  copy  of  future 
correspondence  between  the  NRC  and 
NIH  regarding  the  Petition. 

Petitioner  asserts  as  bases  for  these 
requests  that:  NIH  has  not  completixl  or 
submitted  to  the  NRC  an  environmental 
report  regarding  radiolc-gical  releases 
from  incinerators  at  the  Bethesda 
campus,  and  the  NRC  has  not  issued  an 
environmental  assessment  or  impact 
statement  regarding  NIH  radiological 
emissions,  as  required  by  the  National 
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Environmental  Policy  Act  of  1969  and 
10  CFR  51.21.  51.45  and  51.60(b); 
licensing  the  disposal  of  radioactive 
waste  by  incineration  is  a  federal  action 
subject  to  the  NEPA  process;  because 
releases  from  the  NIH  incinerators  are 
capable  of  exceeding  regulatory  limits 
and  will  increase  over  the  next  few 
years,  and  because  total  radiological 
emissions  from  NIH  are  sufficient  to 
warrant  environmental  analysis,  the 
continued  burning  of  radioactive  waste 
by  NIH  without  an  environmental  report 
and  environmental  assessment  are  in 
noncompliance  with  NRC 
environmental  regulations;  although 
NRC  CITED  NIH  for  its  failure  to 
adequately  monitor  radioactive  effluents 
and  NIH  committed  to  install 
instrumentation  for  continuous 
monitoring  as  a  corrective  action  for 
having  exceeded  its  yearly  radioactive 
effluent  release  limit  to  unrestricted 
areas  for  1987,  no  continuous 
monitoring  for  radioactive  airborne 
effluents  exists  for  the  NIH  incinerator 
stacks,  it  is  not  clear  that  the  box 
monitoring  system  installed  by  NIH 
adequately  detects  radioactive  waste, 
and  small  amounts  of  iodine  continue  to 
be  identified  in  the  incinerator  ash. 
indicating  that  medical  waste  still  gets 
into  the  incinerators;  and  it  is  unclear 
that  NIH  methods  to  assess  radioactive 
effluent  releases  at  the  incinerators 
satisfy  regulator.'  requirements  and 
provide  assurance  that  part  20  limits  are 
being  met. 

Petitioner's  request  for  suspension  of 
NIH's  authorization  to  dispose  of 
licensed  material  by  incineration 
pending  resolution  of  the  regulatory 
concerns  raised  by  the  Petition  was 
denied  by  letter  dated  February  24. 
1994.  In  the  letter  it  was  noted  that  NIH 
has  permanently  discontinued  operation 
of  two  of  their  three  incineration  units, 
and  they  plan  to  temporarily 
discontinue  operation  of  the  third  unit 
within  the  next  month  or  two  to 
upgrade  the  scrubber  system  in  that  unit 
and  to  produce  an  environmental  study. 

The  Petition  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  pursuant 
to  10  CFR  2  206.  As  provided  by  Section 
2.206,  appropriate  action  will  be  taken 
with  regard  to  the  specific  issues  raised 
by  the  Petition  in  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street.  NW.. 

Washington,  DC  20555. 

Dated  at  Rockville.  Maryland  this  24th  day 
of  February,  1994 


For  The  Nuclear  Regulatory  Commission. 

Robert  M.  Bemero, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  94-5234  Filed  3-7-94;  8:45  am) 

BILLING  CODE  TMO-OI-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting;  Site  Assessment  for 
Critical  Facilities.  Seisrnic  Faulting, 
Update  on  the  ESF  and  Repository 
Design,  Saturated  Zone  Hydrology, 
and  Ground-Water  Travel  Time — April 
11-12, 1994,  Reno,  NV 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear'Waste  Technical 
Re\iew  Board  will  hold  its  spring 
meeting  April  11-12.  1994.  in  Reno, 
Nevada.  The  meeting,  which  is  open  to 
the  public,  will  be  held  at  the 
Pepperraill  Hotel,  2707  S.  Virginia  St., 
Reno,  Nevada  89502;  telephone  (702) 
826-2121,  fax  (702)  826-5205.  Major 
topics  at  the  two-day  meeting  will 
include  site  assessment  for  critical 
facilities,  seismic  faulting  discoveries/ 
mapping  at  Yucca  Mountain,  saturated 
zone  hydrology  at  Yucca  Mountain, 
ground-water  travel  time,  and  an  update 
on  the  status  of  activities  regarding  the 
exploratory  studies  facility  and  the 
repository  design. 

On  April  11,  presentations  will  focus 
on  site  assessment  and  hcensing  of 
critical  and  other  controversial  facilities 
in  the  United  States  and  several  other 
countries.  The  main  purpose  of  the 
day's  sessions  will  be  to  define  any 
lessons  learned  that  may  be  useful  to  the 
Department  of  Energy  (DOE)  in  the 
planning  of,  and  to  the  Board  in  the 
evaluation  of.  the  Yucca  Mountain 
program.  Presentations  will  cover  a 
variety  of  facilities,  including  the 
proposed  Martinsville  (Illinois)  low- 
level  radioactive  waste  site,  the 
successful  siting  of  a  hazardous  waste 
facility  in  Alberta  (Canada),  the 
proposed  Gorleben  high-level 
radioactive  waste  site  in  Germany,  the 
Waste  Isolation  Pilot  Project  in  New 
Mexico,  the  Diablo  Canyon  nuclear 
power  plant  in  California,  and  the 
proposed  Auburn  Dam  in  California.  At 
the  end  of  the  day,  presenters,  the 
Board,  and  DOE  managers  will 
participate  in  a  round-table  discussion 
of  the  issues  raised  during  the  day  and 
their  applicability  to  the  Yucca 
Mountain  project. 

On  January  12,  the  morning  sessions 
will  include  presentations  on  recent 
investigations  of  the  Ghost  Dance  fauh 


and  the  Sundance  fault:  What 
information  has  come  to  light?  What  is 
its  significance  with  respect  to  Yucca 
Mountain  geologj-  and  the  proposed 
repository?  What  are  future  plans  to 
investigate  these  features  at  the  surface 
and  in  the  underground?  In  addition, 
the  Board  will  hear  a  brief  update  on 
progress  at  the  exploratory'  studies 
facility.  Most  of  the  day  will  be  devoted 
to  a  review  of  saturated  zone  hydrology 
at  Yucca  Mountain  including  the  role  of 
the  saturated  zone  in  waste  isolation. 
Among  other  presentations,  the  DOE 
will  discuss  regulatory  criteria  for 
ground-water  travel  time.  A  round-table 
discussion  of  the  issues  raised  in 
presentations  on  saturated  zone 
hydrology  and  ground-water  travel  time 
will  end  the  day's  schedule. 

The  Board  has  invited  representatives 
of  the  DOE  and  its  contractors,  the  U.S. 
Geological  Survey,  Sandia  National 
Laboratories,  and  the  state  of  Nevada, 
along  with  representatives  from  a 
variety  of  projects  and  programs 
worldwide  to  make  presentations  and 
participate  in  the  round-table 
discussions. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
spent  nuclear  fuel  and  defense  high- 
level  waste.  In  that  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitabihty  as  a  potential 
location  for  a  permanent  repository  for 
disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,  Board  librarian, 
beginning  May  24,  1994.  For  further 
information,  contact  Frank  Randall, 
External  Affairs,  1100  Wilson 
Boulevard,  Suite  91D,  Arlington, 
Virginia  22209;  (703)  235-4473;  (FAX) 
703-235-4495. 

Dated:  March  2.  1994. 
William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board 
IFR  Doc.  94-5223  Filed  3-7-94;  8:45  am] 

BILLING  CODE  MZO-AM-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Request  for  Proposals:  Correction 

AGENCY:  Prospective  Payment 
Assessment  Commission. 
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ACTION:  Correction  Notice. 


Correction:  In  the  notice  document 
94-3838  beginning  on  page  8488  in  the 
issue  of  Tuesday.  February  22,  1994.  the 
issuance  date  of  RFP  02-94-ProPAC 
was  incorrect.  The  notice  should  read 
that  RFP  02-94-ProPAC  wil  be  issued 
on  or  about  March  14,  1994. 

Dated;  March  2,  1994. 
Donald  A.  Young, 

Executive  Director. 

[PR  Doc  94-5239  Filed  3-7-94;  8:45  ami 

SILLING  CODE  6820-eW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33697;  File  No.  SR-NASD- 
93-58] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Handling  of  Customer  Limit 
Orders 

March  1.  1904. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C'Acf).  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  13,  1993 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  proposing  an 
Interpretation  to  the  Rules  of  Fair 
Practice  to  require  that  member  firms 
not  trade  ahead  of  their  customers"  Hmit 
orders  in  their  market  making  capacity. 
The  Interpretation  would  make  it  a 
violation  of  just  and  equitable  principles 
of  trade  for  member  firms  to  hold 
unexecuted  customer  limit  orders  and 
trade  ahead  of  those  orders  in  the  firm's 
market  making  capacity  without  filling 
the  orders  under  the  specific  terms  and 
conditions  with  which  the  orders  had 
been  accepted. 

II.  Self-Reguldtor\'  Organization's 
Statement  of  the  Purpose  of,  and 
Stdtutorv'  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statu  tory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  an 
Interpretation  to  the  Rules  of  Fair 
Practice  that  would  make  it  a  violation 
of  just  and  equitable  principles  of  trade 
for  member  firms  that  hold  unexecuted 
customer  limit  orders  to  trade  ahead  of 
those  orders  in  the  firm's  market  making 
capacity.  In  July  1993,  the  NASD 
solicited  member  comment  on 
eliminating  a  disclosure  safe  harbor  for 
members  trading  ahead  of  customer 
limit  orders.'  In  September  1993,  the 
Board  reviewed  comments  received 
from  members  and  others  and  took 
action  to  eliminate  the  disclosure  safe 
harbor  and  to  replace  it  with  a 
prohibition  against  members'  trading 
ahead  of  their  own  customer  limit 
orders. 

The  issue  of  limit  order  protection  in 
the  NASDAQ  market  was  brought  to  the 
forefront  in  1985  when  a  customer 
alleged  that  a  member  firm  had  accepted 
his  limit  order,  failed  to  execute  it.  and 
failed  to  discharge  its  fiduciary  duties 
by  trading  ahead  of  the  customer's 
order.  In  the  Manning  decision,  the 
NASD  found  that  upon  acceptance  of  a 
customer's  limit  order,  a  member 
undertakes  a  fiduciary  duty  and  cannot 
trade  for  its  own  account  at  prices  more 
favorable  than  the  customer's  limit 
order  unless  clear  disclosure  is  provided 
and  there  is  an  understanding  by  the 
customer  as  to  the  priorities  that  will 
govern  the  order.  The  SEC  affirmed  the 
.NASD  decision. 2  After  input  from  a 
number  of  members,  the  NASD 
proposed  a  "safe  harbor"  for  members  to 
fulfill  their  fiduciary  obligations  with 
disclosure  when  the  customer's  account 
was  first  opened  and  periodically 
thereafter.3  The  language  set  out  in  the 
proposed  safe  harbor  put  customers  on 
notice  that  the  firm  accepting  a  limit 
order  would  execute  that  order  only 
when  the  inside  bid  or  offer  on  Nasdaq 
reached  the  limit  price  and  that  the 
member  might,  in  its  market  making 


•  See  Notice  to  Members  93-49  (|uly  23.  1993). 

Jin  the  Mailer  of  E.F.  Hutton  4  Co.,  Securities 
Exchange  Act  Release  No.  25887  (July  6,  1988),  41 
SEC  Doc.  473. 

'  See  Notice  to  Members  90-37  (Ju.ie  1990). 


capacity,  trade  ahead  of  that  order.  The 
membership  approved  the  proposed 
language,  and  the  NASD  submitted  the 
rule  to  the  SEC.'' 

In  July  1993,  the  NASD  Board  of 
Governors  reviewed  the  handling  of 
limit  orders  in  NASDAQ  securities  and 
concluded  that  the  continuation  of  the 
disclosure  exception  appeared 
inappropriate.  Because  of  the 
significance  of  this  change  to  The 
NASDAQ  Stock  Market,  a  notice  was 
i.ssued  soliciting  input  on  how 
elimination  of  the  safe  harbor  would 
impact  the  operation  of  member  firms 
and  the  treatment  of  investors'  orders. 
The  NASD  also  solicited  comment  on 
what  if  any  unintended  effects  or 
unacceptable  consequences  would 
ensue  if  rules  prohibiting  trading  ahead 
of  customer  limit  orders  were  imposed 
on  member  firms.  Specifically,  comment 
was  requested  on  the  impact  of  applying 
the  requirements  on  integrated  broker- 
dealers  handling  their  own  customer 
order  flow;  on  customer  limit  orders 
received  from  other  member  firms  (so- 
called  member-to-member  trades);  and 
on  market  liquidity. 

In  response  to  the  notice,  the  NASD 
received  29  comment  letters  from 
members  and  trade  associations, 
including  the  Security  Traders 
Association  ("STA"),  STA  of  New  York 
("STANY").  and  Securities  Industry 
Association  ("SIA").  The  vast  majority 
of  comments  supported  elimination  of 
the  disclosure  safe  harbor  for  market 
makers  trading  ahead  of  their  own  retail, 
or  "commission  paying,"  clientele. 
Commenters  noted  that  elimination  of 
the  safe  harbor  would  level  the  plaving 
field  for  investors,  enhance  the  image  of 
The  NASDAQ  Stock  Market,  and  instill 
greater  confidence  with  investors  that 
their  NASDAQ  limit  orders  would  be 
handled  fairly.  Some  commenters  noted 
that  the  NASD  should  distinguish 
between  retail  and  institutional 
customer  limit  orders,  so  that  a  market 
maker's  ability  to  commit  capital  to 
large  institutional  orders  would  not  be 
impaired  h^  a  narrow  reading  of 
"trading  ahead."  Members  believed  that 
the  new  rule  language  might  interfere 
with  a  market  maker's  ability  to  commit 
capital  to  large  institutional  orders  as 
filling  these  orders  might  necessarily 
involve  a  trading  strategy  to  cover  short 
positions  or  to  buy  stock  along  with  the 
institution  that  on  its  face  might  appear 
to  be  trading  in  front  of  those  or  other 
customer  limit  orders.  Other 
commenters  believed  that 
distinguishing  between  institutional  and 


'SR-NASD-89-10  (March  16,  1989).  With 
submission  of  this  rule  proposal,  the  NASD,  under 
separate  cover,  is  withdrawing  SR-NASD-89-in. 
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retail  customers  was  not  necessary 
because  the  proposed  rule  language  that 
allows  members  to  establish  specific 
terms  and  conditions  on  each  order 
adequately  covers  handling  of 
institutional  orders. 

Many  commenters,  including  STA, 
SIA  and  ST  ANY,  argued  that  the  NASD 
should  draw  a  distinction  between 
orders  from  a  member's  own  customers 
and  orders  from  another  broker/dealer. 
They  pointed  out  that  unlike  an 
integrated  firm  which  may  charge  a 
mark-up  or  commission  to  its 
customers,  the  only  profit  potential  for 
orders  received  from  other  members  lies 
in  trading  revenues  derived  from  the 
spread.  If  the  effect  of  the  NASD's 
proposed  rule  were  to  require  a  market 
maker  to  satisfy  a  hmit  order  sent  from 
another  broker/dealer  when  the  market 
maker  traded  at  the  same  price,  these 
commenters  agreed  that  the  NASD 
would  be  in  effect  forcing  the  market 
makers  to  handle  the  order  at  no  profit 
or  indeed  at  a  loss  net  of  processing 
costs.  These  commenters  also  argued 
that  alternative  means  of  compensating 
market  makers,  such  as  sharing  the 
order  entry  firm's  commission,  were 
infeasible  given  the  structure  of  the 
NASDAQ  market.  As  a  result,  these 
commenters  argued  that  extension  of  the 
Interpretation  to  member-to-member 
orders  would  dramatically  reduce 
market  maker  commitment.  Further, 
several  members  argued  that  by 
extending  the  requirements  to  other 
members'  customer  limit  orders,  the 
NASD  would  be  inappropriately 
expanding  the  requirements  of  a 
fiduciary  in  the  securities  markets. 

Many  also  commented  on  the  new 
rule's  potential  for  unintended 
consequences  on  market  liquidity, 
including  a  significant  increase  in  lim.it 
orders  as  opposed  to  market  orders,  loss 
of  market  maker  commitment,  wider 
spreads  and  increased  volatility. 
Members  pointed  out  that  the  NASD 
had  not  yet  fully  explored  the  economic 
ramifications  of  the  new  requirements 
and  noted  that  further  economic 
analysis  should  be  undertaken  prior  to 
rulemaking. 5 

After  full  consideration  of  the 
concerns  articulated  in  the  comment 
process,  the  NASD  is  proposing  to 
eliminate  the  disclosure  safe  harbor  for 


5  Some  members  also  argued  thai  procedural  due 
process  was  being  by-pas.sed  by  framing  the  new 
requirement  as  an  Interpretation  to  the  just  and 
equitable  principles  of  trade  standards  of  Article  III. 
Section  1  of  the  NASD  Rules  of  Fair  Practice.  The 
NASD  notes  that  these  comments  misconstrue  the 
regulatory  process  involved  with  NASD 
Interpretations.  All  NASD  Interpretations  are 
submitted  to  the  SEC  for  review,  publication  in  the 
Federal  Register  and  public  comment  prior  to  SEC 
action. 


member  firms  that  hold  their  own 
customer  limit  orders  and  trade  ahead  of 
those  orders  and  to  make  such  actions 
a  violation  of  just  and  equitable 
principles  of  trade.  The  language  of  the 
Interpretation  establishes  that  a  member 
holding  its  customers'  limit  order  may 
not  continue  to  trade  its  market  making 
position  without  executing  that  limit 
order  under  the  specific  terms  and 
conditions  that  the  customer 
understands  and  accepts.  If  the  member 
does  trade  ahead  of  its  customer,  it  will 
be  in  violation  of  article  III,  section  1  of 
the  Rules  of  Fair  Practice  regarding  just 
and  equitable  principles  of  trade. 

The  NASD  believes  that  it  is 
inappropriate  to  distinguish  between 
the  limit  order  protection  provided  fee- 
paying,  or  retail  customers,  and  non-fee 
paying,  institutional  chentele.  The 
NASD  recognizes,  however,  that  filling 
institutional-sized  orders  generally 
involves  best-effort  commitments  and 
trading  strategies  other  than  a  straight 
acceptance  of  a  limit  order.  Firms 
accepting  institutional  orders  on  a  best- 
efforts  basis,  that  may  involve  trading  to 
a  cover  short  position  or  buying  stock 
along  with  the  institution,  would  not  be 
in  violation  of  the  rule  as  long  as  the 
firm  maintains  a  clear  understanding 
with  its  institutional  clientele  of  the 
terms  under  which  the  order  is  being 
e.xecuted.  Accordingly,  the  NASD  does 
not  distinguish  between  institutional 
and  retail  customers  in  the 
Interpretation  because  the  proposed 
language  that  allows  members  to 
establish  specific  terms  and  conditions 
on  each  order  clearly  encompasses 
institutional  orders.  This  language 
recognizes  that  institutions  generally  do 
not  leave  standard  limit  orders  with 
market  makers.  Instead,  in  return  for  the 
willingness  of  member  firms  to  put  up 
substantial  capital  to  provide  liquidity 
for  large  orders,  institutions  generally 
only  hold  market  makers  to  a  best- 
efforts  standard  in  attempting  to  execute 
their  order  at  a  specific  price.  The 
ability  of  the  member  firm  and  the 
institution  to  reach  agreement  on  the 
terms  and  conditions  of  the  order  would 
allow  them  to  negotiate  these 
arrangements  without  subjecting  the 
member  firm  to  the  requirements  of  the 
proposed  rule. 

Further,  the  NASD  has  determined  to 
temporarily  defer  application  of  the 
Interpretation  to  member-to-member 
orders  in  order  to  avoid  any  unintended 
consequences  from  a  broader 
application  of  the  rule.  The  NASD  will 
form  a  special  task  force  to  examine 
ramifications  of  extending  Umit  order 
protections  to  include  member-to- 
member  transactions.  The  task  force  urill 
analyze  the  effect  of  the  proposal  on 


market  liquidity,  volume  of  Umit  orders, 
market  maker  commitment,  spreads  and 
volatility.  The  NASD  believes  that  the 
issues  raised  by  customer  limit  orders 
passed  from  one  member  firm  to  a 
second  member  firm  are  very-  complex. 
Dealers  that  trade  as  "wholesale" 
market  makers,  whether  exclusively  or 
as  a  part  of  an  integrated  firms' 
business,  have  profit  potential  only  in 
the  trading  revenues  received — they  do 
not  rely  on  commissions  or  commission 
equivalents  as  revenue  to  support  their 
trading  activities.  Rel>'ing  on  pure 
trading  profit  and  loses  is  unique  to  a 
dealer  market  and  cannot  be  compared 
to  a  speciahst  that  executes  transactions 
for  members  on  an  e.xchange  while 
charging  a  fee  for  that  service. 
Accordingly,  requiring  a  market  maker 
to  execute  such  limit  orders  any  time  it 
trades  for  its  own  account  at  the  same 
price  effectively  eliminates  any 
opportunity  for  that  market  maker  to 
profit  on  that  trade.  The  NASD  is 
concerned  that  the  economic 
implications  for  market  makers  and  the 
potential  impact  on  liquidity  and 
spreads  in  the  NASDAQ  stock  market 
have  not  fully  been  reviewed.  For  these 
reasons,  the  NASD  will  form  a  task  force 
composed  of  diverse  industry'  and 
investor  interests  to  review  the  issues 
raised  by  limit  orders  passed  from  one 
member  to  another. 

In  the  Interpretation,  the  NASD  also 
emphasizes  that  brokers  forwarding 
orders  to  dealers  for  execution  continue 
to  be  subject  to  their  duties  of  best 
execution.  Firms  owe  fiduciary  duties  of 
best  execution  to  their  customers  and 
the  NASD  emphasizes  that  order  entry 
firms  should  continue  to  routinely 
monitor  the  handling  of  their  customer 
limit  orders  for  quality  of  execution. 

The  NASD  believes  that  elimination 
of  the  safe  harbor  for  a  broker/dealer's 
own  customer  orders  is  squarely  in  line 
with  the  original  Manning  decision 
which  was  premised  on  a  firm's 
fiduciarv'  duty  not  to  trade  ahead  of  its 
own  customer  ordcr.e  Feedback  from 
members  commenting  on  the  new  rules 
indicates  that  integrated  market  makers 
on  the  whole  do  not  trade  ahead  of  their 
own  customer  orders,  and  accordingly, 
eliminating  the  safe  harbor  would  not 
materially  or  adversely  affect  the  way 
these  market  makers  conduct  their 
business  today. 

Finally,  as  the  handling  of  customer 
limit  orders  entails  duties  that  are  not 
subject  to  a  disclosure  safe  harbor. 


ft  In  this  regard,  the  NASD  Interpretation  on  the 
obligation  to  protect  the  firm's  customer  limit 
orders  will  also  apply  to  firms  that  control  or  are 
controlled  by  another  member  firm.  e.g..  where  the 
order  entry  firm  is  a  broker  that  owms  or  controls 
the  executing  dealer. 
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nothing  in  the  rule  compels  market 
makers  to  accept  limit  orders  from  their 
customers  or  from  other  broker/dealers. 
The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15.\(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  The 
new  requirement  ensures  protection  of 
investor's  limit  orders  when  placed  with 
market  making  firms  and  enhances  the 
quality  of  the  marketplace.  The 
affirmative  obligation  for  firms  to 
protect  their  customer  limit  orders  and 
to  give  them  standing  over  their  own 
market  making  activity  also  enhances 
opportunities  for  price  improvement 
which  is  a  benefit  for  public  investors. 

B.  Self-Reguhtory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  solicited  in  Notice  To 
Members  93-49  and  the  content  of  those 
comments  are  summarized  in  the 
description  of  the  rule  proposal  in  part 
11(A)  above. 

III.  Date  of  EfTecfiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 

publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will;  A.  By  order  approve 
such  proposed  rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing.  In 
this  regard,  the  Commission  notes  that 
in  the  recently  issued  Market  2000 
study,  the  Division  of  Market  Regulation 
recommends  that  the  NASD  revise  its 
proposal  to  prohibit  broker-dealers  from 
trading  ahead  of  all  customer  limit 
orders  for  NASDAQ/NMS  securities. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  29,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a){12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  94-5205  Filed  3-7-94:  8:45  am] 

BILLING  CODE  8010-01-M 


[File  No.  81-916] 

Application  and  Opportunity  for 
Hearing;  Treasure  Island  Finance 
Corporation  and  Treasure  Island 
Corporation 

March  2,  1994. 

Notice  is  hereby  given  that  Treasure 
Island  Finance  Corporation  and 
Treasure  Island  Corporation  (the 
"Applicants")  have  filed  an  application 
pursuant  to  section  12(h)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  (the  "1934  Act")  for  an  order 
exempting  the  AppUcants  from  certain 
reporting  requirements  under  section 
15(d)  of  the  1934  Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  appHcation  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  persons,  not  later  than  March 
28,  1994,  may  submit  to  the 
Commission  in  writing  his  or  her  views 


or  any  substantial  facts  bearing  on  the 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and 
should  state  briefiy  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reasoning  for  such  request,  and  the 
issued  of  fact  or  law  raised  by  the 
application  which  he  or  she  desires  to 
controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-5206  Filed  3-7-94:  8:45  am) 

BILLtSG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

El  Paso  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  El  Paso  District 
Advisory  Council  will  hold  a  public 
meeting  from  9  a.m.  to  11:30  a.m.  on 
Thursday,  March  24,  1994,  at  the  State 
National  Bank,  221  N.  Kansas  Street, 
Old  El  Paso  Room,  7th  floor.  El  Paso. 
Texas,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
John  E.  Scott,  District  Director,  U.S. 
Small  Business  Administration,  10737 
Gateway  Blvd.  West,  suite  320,  El  Paso, 
Texas  79935-4996,  (915)  540-5586. 

Dated:  February  24,  1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 

Advisory  Councils. 

[FR  Doc.  94-5275  Filed  3-7-94:  8;45  am] 

BILLING  CODE  802S-C1-M 


DallasyFort  Worth  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Dallas/Fort  Worth 
Distict  Advisory  Council  will  hold  a 
public  meeting  at  9  a.m.  on  Wednesday, 
March  30,  1994,  in  the  Forum  Room  of 
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the  South  Campus,  Tarrant  County 
Junior  College,  5301  Campus  Drive,  Fort 
Worth,  Texas,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
lames  S.  Reed,  District  Director,  U.S. 
Small  Business  Administration,  4300 
Amon  Carter  Blvd.,  suite  114,  Fort 
Worth,  Texas  76155,  (817)  885-6500. 

Dated:  February  24,  1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 

A  dvisory  Councils. 

[PR  Doc  94-5276  Filed  3-7-94;  8:45  am) 

BILUNO  CODE  e02$-01-M 


DEPARTMENT  OF  STATE 
Office  of  ttie  Legal  Adviser 

[Public  Notice  1955] 

Claims  for  Property  Located  in  Albania 

On  July  28,  1993,  the  Department  of 
State  published  a  notice  that  Albania 
had  enacted  tvN-o  laws  concerning  return 
of  expropriated  or  confiscated 
properties  in  Albania.  Law  No.  7698, 
which  addressed  non-agricultural 
properties,  set  a  deadline  of  November 
15.  1993  for  submitting  claims.  That 
deadline  has  been  extended  to  March 
31,  1994.  Law  No.  7699,  which 
addressed  agricultural  properties,  set  a 
deadline  of  May  15,  1994  for  submitting 
claims.  That  deadline  has  not  been 
changed.  ■ 

General  information  concerning  the 
Albanian  laws  can  be  obtained  from  the 
previous  notice  at  Volume  46  of  the 
Federal  Register,  page  40461.  Further 
information  must  be  obtained  from  the 
Government  of  Albania.  Claimants  are 
advised  that  the  Department  of  State 
does  not  have  information  other  than 
that  contained  in  the  previous  Federal 
Register  notice  and  in  the  text  of  the 
laws.  Copies  of  the  Albanian  laws  may 
be  obtained  by  writing  or  telephoning 
the  State  Department  at  the  following 
address:  Office  of  International  Claims 
and  Investment  Disputes,  Office  of  the 
Legal  Adviser,  2100  K  Street,  NW., 
Washington,  DC  20037-7180,  telephone 
(202)  632-6686. 

Dated:  February  24,  1994 
Sean  D.  Murphy, 
Deputy  Assistant  Legal  Adviser  for 
International  Oaims  and  Investment 
Disputes. 
[FR  Doc.  94-5201  Filed  3-7-94;  8:45  am] 

BIUJNO  CODE  471&'08-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  94-016] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on 
Marine  Vapor  Control  Systems 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  Marine 
Vapor  Control  Systems  of  the  Chemical 
Transportation  Advisory  Committee 
will  meet  to  review  tank  vessel  cleaning 
facility  operations  and  evaluate  the 
technical  and  safety  aspects  of  potential 
control  technologies  which  will  allow 
these  facilities  to  meet  air  quality 
emissions  standards.  The  meeting  will 
be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
April  19  and  20,  1994,  from  8:30  a.m. 
to  5  p.m.  daily.  Written  material  should 
be  submitted  no  later  than  April  11, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  the  American  Bureau  of 
Shipping,  16855  Northchase  Drive. 
Houston.  Texas,  77060.  Personnel 
attending  the  meeting  should  report  to 
the  main  floor  reception  area  for 
direction  to  the  meeting  room.  Written 
material  should  be  submitted  to  LCDR 
Robert  F.  Corbin,  Commandant  (G- 
MTH-1),  U.S  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  F.  Corbin,  Commandant 
(G-NfTH-l).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  telephone 
(202) 267-1217. 

SUPP1.EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2§1  etseq. 

One  section  of  the  1990  Amendments 
to  the  Federal  Clean  Air  Act  (CAA) 
requires  states  to  achieve  and  maintain 
a  15%  reduction  in  their  V'olatile 
Organic  Compound  (V'OC)  emissions 
level  below  the  1990  base  year  level  by 
1996  in  non-attainment  areas  within  the 
individual  states.  States  are  presently 
developing  methods  to  achieve  required 
compliance  levels.  One  state  recently 
passed  state  regulations  that  will  require 
vessels  that  have  carried  certain  V'OC 
cargoes  and  are  being  gas- freed  and/or 
cleaned  to  utilize  a  marine  vapor  control 
system  or  an  alternate  means  of  control 
approved  by  the  state  at  the  tank  vessel 
cleaning  facility.  It  is  anticipated  other 
states  will  develop  similar  regulations 
as  a  means  of  complying  with  the  CAA 


Amendments  for  their  states.  The 
purpose  of  this  meeting  is  to  conduct  a 
detailed  review  of  tank  vessel  cleaning 
facility  gas-freeing  and  tank  cleaning 
operations  in  order  to  evaluate  potential 
control  technologies  that  vdll  allow 
these  facilities  to  meet  air  quality 
emissions  standards  while  ensuring  a 
high  level  of  safety  for  facility  and 
vessel  personnel  is  maintained.  As  a 
result  of  this  review,  the  Subcommittee 
will  develop  recommendations  for 
revising  existing  safety  guidelines  for 
tank  vessel  cleaning  facilities. 

Dated:  February  24. 1994. 
R.C.  North, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
IFR  Doc.  94-5287  Filed  3-7-94;  8:45  am) 

BILLING  CODE  4910-14-M 


[CGD  94-015] 

National  Offshore  Safety  Advisory 
Committee  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  will  meet 
to  discuss  various  offshore  safety  related 
issues.  The  meeting  will  be  open  to  the 
public. 

DATES:  Tlie  meeting  will  be  held  on 
Friday,  April  8,  1994,  from  1:30  p.m.  to 
4:30  p.m.  Written  material  should  be 
submitted  not  later  than  March  25. 
1994. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  4234,  of  the  NASSIF  Building, 
400  7th  Street  SW.,  Washington,  DC. 
Written  material  should  be  submitted  to 
CDR  Adan  Guerrero,  Executive  Director. 
Commandant  (G-MVI-4),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Adan  Guerrero,  Executive  Director, 
National  Offshore  Safety  Advisory 
Committee  (NOSAC),  room  1405,'U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  telephone  (202)  267-2307. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  agenda  will 
include  discussion  of  the  following 
topics: 

(l)Clean  Air  Act  of  1990; 

(2)  ISM  Code  Implementation  for  the 
Offshore  Industry; 

(3)  Periodic  Verification  of  Lightship; 

(4)  Revision  of  Subchapter  "L"  on 
OSVs  and  Liftboats; 
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(5)  LVtO  Items  A£ferting  the  Offshore 
L-uiustry; 

\6)  Coast  Guard  R^^^uidtory  Process 
Iraprovements:  and 

(7)  National  PoiiuLion  Fund  Center 
Activities. 

Attendance  at  the  raeeting  is  open  to 
the  public.  With  advance  notice,  and  at 
the  discretion  of  the  Chairman, 
members  of  the  public  may  make  oral 
presentations  at  the  meeting.  Persons 
wishing  to  make  oral  presentations 
should  notify  the  Executive  Director,, 
listed  abo\  e  under  ADDRESSES,  no  later 
than  the  day  befn-e  I  he  meeting.  Written 
statements  or  materials  may  he 
submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  wTitlen 
materials  should  he  submitted  to  the 
E-xecutivp  Director  no  later  than  Nfarch 
25,  1994. 

Dated:  February  24,  19->4. 
R.C  North. 

Captain,  U.S.  Coast  Guard.  Acting  Chief, 
Office  o/Mtirinf  Safety.  St^uritycnd 
Enviror.infnta]  Prolpction. 

|FR  Doc.  94-')28a  Filed  3-7-94:  8:4S  am) 

BILLING  CODE  49ta-14-M 


National  Highway  Traffic  Safety 
Administration 

Revision  of  the  1953  United  Nations 
Economic  Conmissicn  for  Europe 
Agreement  Regardir^g  the  Regulation 
of  Motor  Vehtcte  Equ-pment  ard  Parts 

AGENCY:  National  Highway  Safety 
Administration  [NHTSA),  DOT. 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
NHTSA  and  the  VS.  Environmental 
Protection  Agency  (EPA),  on  behalf  of 
the  United  States  Govemment,  will 
participate  in  negotiations  regarding  a 
proposed  revision  to  the  1953  United 
Nations  Economic  Commission  for 
Europe  (l.N/TCE)  Agreement 
Concemjr  g  the  Adoption  of  Uniform 
Conditi3ns  of  Approval  and  Reciprocal 
Recognition  of  Approval  for  Motor 
Vehicle  Equipment  and  Parts.  The 
Agreement  provides  procedures  for 
establishing  uniform  regulations 
regarding  new  motor  i-ehicles  and  motor 
vehicle  equipment  and  for  reciprocal 
recognition  of  such  regulations. 
Reguiations  adopted  by  Contracting 
Parties  govern  the  approval  of  motor 
vehicles  and  equipmeat  for  sale  in  those 
countries. 

The  United  States  is  a  member  of  the 
UN/ECE,  but  is  not  a  Contracting  Party 
to  the  1958  Agreement.  Depending  on 
the  outcome  of  these  negotiations,  if 


may  be  appropriate  fox  the  United  Slates 
to  become  a  Contracting  Party  to  the 
Agreement  as  it  may  be  revised. 
However,  a  decision  has  not  yet  made 
regarding  that  course  of  action. 
Notwithstanding  the  revised 
Agreement's  goal  of  hamaonization  of 
motor  vehicle  standards,  were  the 
United  States  to  become  a  Contracting 
Party,  it  would  not  adopt  a  regulation 
that  would  lower  the  level  of  protection 
provided  by  current  U.S.  domestic 
safety  arKi  enviromnental  standards. 
Further,  there  would  be  no  change  in 
the  process  by  which  Federal  Motor 
vehicle  reguialions  are  adopted  and  put 
into  effect  in  the  United  States.  These 
regulations  would  continue  to  be 
promulgated  pursuant  to  legislation 
enacted  by  Congress  and  through 
rulemaking  proceedings  conducted 
imder  the  Administrative  Procedure  Act 
and  any  other  applicable  statute.  Thus, 
a  regulation  under  the  proposed 
revision  to  the  1958  Agreement  could  be 
adopted  by  the  United  States  only  if  the 
relevant  Federal  agency  complies  with 
these  requirements. 

FOR  FURTHER  INFOFIMATSON  CONTACT: 
Mr.  Frances  J.  Turpin,  Director,  Office  of 
International  Harmonization,  National 
Highway  Traffic  Safety  Administration, 
room  5220,  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  telephone  (202) 
366-2144;  or  Mr.  Thomas  M.  BaLnes, 
Senior  Technical  Advisor,  U.S. 
Environmental  Protection  Agency,  2565 
Pl>'mouth  Rd.,  Ann  Arbor,  Ml  48105, 
telephone  (313)  668-4.366.  Copies  of  the 
1958  Agreement  and  of  the  proposed 
revision  to  the  Agreement  are  available 
from  Mr.  Turpin  or  Mr.  Baines  upon 
request. 

Telephone  inquiries  addressing  safety 
standard  issiies  should  be  direct«>d  to 
Mr.  Turpin  and  those  concerning 
environmental  standard  issues  should 
be  directed  to  Mr.  Baines. 

SUPPt^EMCNTARY  lNFO*lMATiON:  This 
notice  announ<:ea  that  >.'HTS.A  and  EPA 
will  participate,  on  behalf  uf -the  United 
States  Government,  in  negotiations 
regarding  a  proposed  revision  to  Lhe 
1958  United  Natiorvs  Economic 
Commission  for  Europe  (UN/ECE) 
Agreement  Concerning  the  Adoption  of 
Uniform  Conditions  of  Approval  and 
Reciprocal  Recognition  of  Approval  for 
Motor  Vehicle  Equipment  and  Parts  (the 
"1958  Agreenaent"  or  the  "Agreem«if "). 
The  Agreement  is  administered  by  the 
Working  Party  on  the  Construction  of 
Vehicles  (WP^),  a  subsidiary  group  of 
the  ECE.  Negotiation*  concerning  the 
proposed  re^«■ision  of  the  Agreement 
involve  cotintries  that  are  Contracting 
Parties  to  the  195a  Agreement  and  o^r 


infe^es^?d  countries,  such  as  the  United 
States. 

The  1938  Agreement 

The  1958  Agreement  provides 
procediyes  for  establishing  uniform 
regulations  regarding  new  motor 
vehicles  and  motor  vehicle  equipment 
and  for  reciprocal  acceptance  of 
approvals  issued  under  these 
regulations.  Regulations  adopted  by 
Contracting  Parties  pursuant  to  the 
Agreement  govern  the  approval  of  motor 
vehicles  and  motor  vehicle  equipment 
for  sale  in  those  countries.  The 
Agreement  was  originally  intend^  to 
address  safety  standards  but  h^s  since 
been  amended  to  encompass 
environmental  (air  and  noise  pollution 
emission)  and  energy  standards.  The 
United  States  is  a  member  of  the  UN/ 
ECE.  but  is  not  a  Contracting  Party  to 
the  Agreement. 

The  goal  of  the  Agreement  and  of 
WP29  is  to  promote  harmonization  of 
motor  vehicle  regulations  and  otherwise 
to  facilitate  trade  in  motor  vehicles  and 
motor  vehicle  equipment.  The 
Agreement  provides  a  mechanism  of 
Contracting  Parties  to  develop 
harmonized  motor  vehicle  regulations, 
and  for  recrproca)  acceptance  of 
approvals  issued  under  these 
regulations.  The  Agreement  requires 
compliance  with  regulations  through 
type  approval  fi  e.,  testing  or  viitness  of 
testing  by  a  government-designated 
authority  and  govemment  approval),  the 
system  generally  used  by  European 
countries. 

Under  the  Agreement,  any  two  or 
more  Contracting  Parties  wishing  to 
adopt  a  regulation  may  propose  a  draft 
regiilation  for  annexation  to  the 
Agreen^ent.  The  draft  regulation  enters 
into  force  as  a  regiUation  annexed  to  the 
Agreement  with  respect  to  each 
Contracting  Party  that  has  declared  its 
intention  to  adopt  it.  A  Contracting 
Party  that  has  adopted  an  annexed 
regulation  is  allcr^ved  to  giant  type 
approvals  for  motor  vehicle  equiprr>e.-;f 
and  parts  covered  by  the  regulation  and 
is  required  to  accept  the  type  approval 
of  any  other  Contracting  Party  that  has 
adopted  the  same  regulation. 
Regulations  under  the  Agreement  ara 
required  to  include  test  methods  and 
conditiocs  for  grantii>g  type  approvals. 

A  Contractir.g  Pajly  may  choose  not  Jo 
adopt  any  regulation  annexed  to  the 
Agreement.  The  regulation  would 
therefore  have  no  effect  on  the 
Contracting  Party.  The  Agreement  also 
contains  a  mechanism  for  a  Contracting 
Party,  uf>on  notice,  to  adopt  a  regulation 
af^er  it  has  been  annexed  to  the 
Agreement  or  to  stop  appf>Tng  a 
regulation  that  if  has  already  adopted. 
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An  amendment  to  an  annexed 
regulation  may  be  proposed  by  any 
Contracting  Party  that  is  applying  the 
regulation.  The  proposed  amendments 
may  be  vetoed,  however,  by  the 
Contracting  Party  that  is  applying  the 
regulation. 

The  effectiveness  of  the  1958 
Agreement  is  demonstrated  by  the 
integration  of  a  single  market  in  motor 
vehicles  within  the  member  States  of 
the  European  Union  (EU)  and  the  fact 
that  23  European  countries  have  become 
Contracting  Parties,  including  11  EU 
member  States.  Furthermore,  the 
Agreement  has  led  to  the  annexation  of 
approximately  90  ECE  regulations 
concerning  passenger  cars,  light  trucks, 
heavy  trucks,  trailers,  mopeds  and 
motorcycles,  public  ser\'ice  vehicles, 
and  other  vehicle  types.  These 
regulations  have  been  adopted  to 
varying  degrees  by  the  Contracting 
Parties. 

The  major  benefit  of  the  Agreement 
has  been  harmonization  of  safety  and 
environmental  regulations  relating  to 
new  motor  vehicles  and  motor  vehicle 
equipment  in  Europe.  Over  the  past  36 
years,  numerous  European  national 
motor  vehicle  regulations  have  been 
used  as  the  basis  for  establishing  ECE 
regulations  that  have  subsequently  been 
adopted  by  the  Contracting  Parties 
pursuant  to  the  Agreement  and 
incorporated  into  their  respective 
regulatory  systems.The  reciprocal 
recognition  of  type  approvals  among 
Contracting  Parties  applying  the 
regulations  has  facilitated  trade  in  motor 
vehicles  and  equipment  throughout 
Europe.  In  recent  years,  the  ECE/\VP29 
forum  has  been  used  to  harmonize  ECE 
regulations  and  EU  Directives. 

The  United  States  is  a  member  of  the 
ECE.  and  on  this  basis  has  been 
participating  as  a  technical  advisor  in 
the  work  of  WP2g  and  its  subsidiary 
bodies  over  the  past  decade.  By  such 
participation,  the  United  States  has  been 
able  to  keep  itself  informed  about 
European  motor  vehicle  safety  and 
environmental  regulatory  developments. 
This  participation  has  also  encouraged  a 
certain  degree  of  compatibility  among 
the  technical  standards  contained  in 
United  States  and  European  motor 
vehicle  safety  and  environmental 
regulations.  The  United  States  and 
relevant  European  countries  have 
fostered  such  compatibility  while 
adhering  to  the  substantive  and 
procedural  requirements  of  their 
respective  regulatory  systems.  With 
respect  to  vehicle  standards  in  the 
United  Slates,  these  requirements 
include  the  National  Traffic  and  Motor 
Vehicle  Safety  Act.  as  amended  (15 
U.S.C  section  1381  et  seq],  the  Qean 


Air  Act.  as  amended  (42  U.S.C.  section 
7401  et  seq.),  the  Noise  Control  Act,  as 
amended  (42  U.S.C.  section  4901  ef 
seq).  the  Motor  vehicle  Information  and 
Cost  Savings  Act,  as  amended  (15  U.S.C. 
section  2001  et  seq).  and  tlie 
Administrative  Procedure  Act.  as 
amended  (5  U.S.C.  section  551  ef  seq.). 

The  United  States  has  not,  however, 
become  a  Contracting  Party  to  the  1958 
Agreement  because  the  United  States 
has  not  wished  to  incur  the  Agreement's 
reciprocal  acceptance  obligations  nor 
develop  its  regulations  in  a  common 
European  regulatory  development 
forum.  One  of  the  reasons  for  this 
position  is  that  the  Agreement  is 
premised  on  the  use  of  a  type  approval 
system  for  the  regulation  of  motor 
vehicles  and  equipment.  The  United 
States  relies  generally  on  a  self- 
certification  system  to  regulate  motor 
vehicle  safety  and  noise,  pursuant  to 
statute.  Under  this  system,  the 
manufacturers  are  responsible  for 
compliance  with  the  applicable 
standards  (subject  to  verification 
testing),  but  need  not  obtain  a  certificate 
of  conformity  before  introducing 
vehicles  into  commerce.  The  United 
States  air  emissions  regulatory  program 
is  based  on  type  approval,  since 
manufacturers  must  obtain  a 
government  certification  of  conformity 
to  introduce  their  vehicles  into 
commerce.  However,  the  U.S.  air 
emissions  regulatory  program  is  not 
compatible  with  the  European  system 
because  responsibilities  and  authorities 
are  assigned  differently,  including 
responsibility  for  testing  vehicles, 
interpreting  regulations,  and  issuing 
certificates  of  conformity.  In  addition, 
the  U.S.  air  emissions  program  does  rely 
to  some  extent  on  manufacturer  test 
data,  which  is  characteristic  of  a  self- 
certification  system. 

Conversion  of  these  United  States 
regulatory  programs  to  a  European-style 
system  would  require  additional 
legislation.  Such  a  change  would  not 
necessarily  contribute  to  achieving 
current  statutorily-mandated  United 
States  vehicle  regulatory  goals.  Neither 
the  relevant  Federal  regulatory  agencies 
nor  other  interested  parties  have  sought 
this  change. 

If  the  United  States  were  currently  a 
Contracting  Party  to  the  1958 
Agreement,  the  U.S.  would  have  to 
invoke  Article  1(6)  of  the  Agreement, 
which  allows  a  country  to  become  a 
Contractmg  Party  without  adopting  the 
regulations  then  annexed  to  the 
Agreement.  This  would  be  necessary 
because  the  United  States  is  unable  to 
adopt  regulations  under  this  Agreement 
in  the  absence  of  additional  conforming 
legislation  that  resolves  the  conflict 


between  the  United  States  self- 
certification  system  and  the  requirement 
in  Article  2  of  the  Agreement  for  a  type 
approval  system. 

Proposed  Revision  to  the  1958 
Agreement 

Efforts  are  under  way  to  revise  the 
1958  Agreement  in  ways  that  might 
make  it  appropriate  for  the  United 
States  to  consider  becoming  a 
Contracting  Party.  The  efforts  began  in 
1989,  when  V\T29  issued  a  mission 
statement  aimouncing  the  goal  of 
promoting  worldwide  harmonization  of 
motor  vehicle  regulations.  Participants 
in  \VP29  agreed  that  serious 
consideration  should  be  given  to 
revising  the  Agreement  given  the  many 
changes  that  had  occurred  in  the  field 
of  motor  vehicle  regulation  since  1958, 
including  the  establishment  of  different 
vehicle  standards  programs  in  various 
countries  around  the  world  (e.g.,  the 
United  States,  Canada,  )apan,  and 
Australia),  the  accelerated  rate  of  change 
in  automotive  technology  and  design. 
the  globalization  of  the  motor  vehicle 
industry  and  market,  and  the  creation  of 
an  integrated  market  among  EU  member 
states. 

In  1990.  WP29  decided  to  develop  a 
revised  Agreement  which  would  seek  to 
promote  worldwide  hai^monization  of 
motor  vehicle  regulations  and  would 
encourage  membership  by  other 
countries,  particularly  the  United  States. 
Japan,  Canada,  and  Australia.  This  latter 
goal  was  to  be  accomplished  primarily 
by  revising  the  Agreement  so  that  type 
approval  would  not  be  mandatory  for 
Contracting  Parties. 

One  of  the  most  significant  changes 
under  the  proposed  revision  to  the 
Agreement  (the  "proposed  revision") 
would  be  to  limit  the  application  of  the 
provisions  regarding  type  approval  to 
those  Contracting  Parties  who  choose  to 
promulgate  motor  vehicle  regulations  on 
the  basis  of  a  type  approval  system. 
Thus,  a  type  approval  regulatory  system 
would  no  longer  be  a  precondition  to  a 
country  being  able  to  become  a 
Contracting  Party  and  thereby 
participating  in  the  Agreement.  Since  a 
number  of  non-European  countries  are 
members  of  or  participate  in  activities  of 
the  ECE,  the  possibility  of  these 
countries  (including  the  United  States) 
becoming  Contracting  Parties  provides 
an  opportunity  to  create  a  forum  for 
promoting  compatibility  among  motor 
vehicle  regulations  on  a  wider  scale 
than  currently  exists.  As  Contractmg 
Parties,  these  non-European  countries 
would  gam  the  nght  to  vote  and  to 
propose  new  regulations  as  well  as 
changes  m  existing  ones. 
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Other  major  chang«»s  contain-ed  in  the 
p.'oposed  revision  involve  the 
procej'jies  for  annexing  a  r*^gu)ation  to 
the  Agreement  and  for  amending  an 
annexed  re^julatioa.  VVT29  views  the 
provision  in  the  current  Agreement 
allowing  two  or  more  Contracting 
parties  to  add  a  new  regulation  as  an 
impediment  io  hannonization  because 
the  provision  makes  it  too  essy  to  adopt 
a  regulation  that  is  to  be  applied  by  only 
a  small  number  of  Contracting  Parties. 

Conversely,  the  cirrent  procedures  for 
amending  a  regulation  annexed  to  the 
Agreement  are  considered  to  be 
burdensome  because  any  one 
Contracting  Party  that  has  adopted  the 
regulation  has  the  right  to  veto  the 
proposed  amendment.  This  amendment 
process  may  impede  the  abihty  of  the 
regulatory  development  process  to 
respond  to  technological  changes  in  a 
timely  manner. 

The  proposed  revision  would,  on  the 
one  hand,  make  it  more  difficult  for  a 
new  regulation  to  be  annexed  to  the 
Agreement  and.  on  the  other  hand, 
make  it  easier  to  amend  an  already- 
aunext'd  reguiation.  The  proposed 
revision  to  the  Agreement  provides  for 
an  Administrative  Committee  composed 
of  all  Contracting  Parties.  A  proposed 
regulation  would  be  "established"  if  ^/j 
of  the  Committee  members  present  at  a 
meeting  so  vote.  (At  least  half  of  the 
total  number  of  Contracting  Parties 
would  have  to  be  present  at  such 
motting  for  the  vote  to  be  taken.)  All 
Contracting  Parties  would  be  notified  of 
tho  Committee  decision.  The  regulation 
would  be  considered  adopted  as  a 
regulation  annexed  to  the  Agreement 
unless,  within  6  months  of  such 
notification,  at  least  '■'a  of  the 
Contracting  Parties  have  communicated 
t.heir  di.sagreempnt  with  the  regulation, 
ff  the  rrqui'-itij  number  of  Contracting 
Parties  did  not  communicate  their 
disi'.greement  in  a  timely  manner,  tho 
annexrd  regulation  would  cnt-  r  into 
force  for  all  Contracting  Parties  that  did 
nfit  rommunicate  their  diSagrf^ement. 
Thi?  p.-oposed  revision  als/i  changes 
Ih  3  w.iy  m  which  an  annexed  regulation 
iriiiy  be  amended.  An  amentL'nent  to  an 
a!r»»acy-annaxed  regulation  w.vuld  be 
"V^sloblished"  if  ^/3  of  the  Administrative 
Committee  members  froni  countries 
i'.pplying  t.le  regulation  present  3t  a 
rrieeting  so  vote.  (At  feast  half  of  the 
t'>fal  number  of  Contracting  Parties  that 
have  adopted  the  rpguJfition  would  have 
to  be  present  at  such  meeting  for  the 
vote  to  be  taken.)  All  Contracting  Parties 
that  have  adopted  the  regulation  wouW 
be  notifieti  of  the  Committee  decision. 
The  amendment  would  be  considered 
adopted  imless,  within  6  months  of 
such  notification,  al  least  '/»  of  the 


Contracting  Parties  that  have  adopted 
the  regulation  have  communicated  their 
disagreement  with  the  amendment.  If 
the  requisite  number  of  Contracting 
Parties  did  not  communicata  their 
disagreement  in  a  timely  manner,  the 
amendment  would  be  binding  upon 
those  Contracting  Parties  that  have 
adopted  the  regiilation  and  have  not 
declared  their  disagreement  with  the 
amendment. 

The  proposed  revision  also  provides 
that,  if  at  least  20  percent  of  the 
Contracting  Parties  that  have  adopted 
the  regulation  declare  that  they  wish  to 
continue  applying  the  unamended 
regulation,  the  unamended  regulation 
would  be  regarded  as  an  option  to  the 
amended  regulation  and  would  be 
Incorporated  formally  as  such  in  the 
regulation.  Further,  tlie  proposed 
revision  aliovw  countries  to  enforce 
more  stringent  standards  than  those 
contained  in  the  annexed  regulations  by 
either  electing  not  to  adopt  any 
particular  regulation  annexed  to  the 
Agreement,  or,  if  the  country  has  in  fact 
adopted  a  particular  regulation  and  has 
failed  to  have  the  regulation  amended, 
by  ceasing  to  apply  the  regulation  upon 
one  year's  notice. 

In  addition,  while  the  Agreement 
addresses  the  regulation  of  "motor 
vehicle  equipment  and  parts,"  the 
proposed  revision  to  the  Agreement 
provides  for  the  regulation  of  "wheeled 
vehicles,  equipment  and  parts."  The 
proposed  revision,  however,  does  not 
recognize  other  classes  of  products  that 
are  mobile  sources  of  air  pollutants, 
such  as  off-highway  engines. 

Possible  VS.  Action  Concerning  the 
Proposed  Revised  Agreement 

The  United  States  is  considering 
whether  it  should  become  a  Contracting 
Party  to  the  proposed  revised 
Agreement.  Fn  considering  this  option, 
NHTSA  and  EPA  note  that  the 
Agreement  dees  not  explici'ly  recognize 
any  regulatory  and  enforr.ement  system 
(such  as  that  of  the  United  Statf^s)  other 
than  a  type  approval  system, 
notwithstanciing  a  pro'/i.'iion  of  the 
proposed  revision  which  implicitly 
gives  a  Party  that  adopts  a  regulation  tho 
option  of  electing  not  to  imp/iement  that 
regulation  through  a  type  approval 
system.  NHTSA  and  EPA  beiievG  that  if 
the  United  States  is  to  consider 
becoming  a  Contracting  Party  to  the 
proposed  revision,  explicit  recognition 
in  the  revised  Agreement  of  the  United 
States  motor  vehicle  .safety  and 
environmental  regulatory/enforcement 
system  is  necessary  so  that  regulations 
promulgated  under  the  United  States 
system  would  have  a  status  equal  to  that 
of  the  European  regulatory/enforcement 


system  under  the  Agreement.  It  is 
unclear  under  the  proposed  revision 
what  the  relationship  and  obligation.s 
would  be  anions  those  Contracting 
Parties  that  implement  regulations 
through  a  type  approval  system  and 
those  Contracting  Parties  that 
implement  the  same  regulations  through 
other  regulatory  enforcement  systems, 
such  as  a  self-certification  system. 

hi  addition,  explicit  recognition  of 
non-type  approval  regulatory 
enforcement  systems  in  the  proposed 
revision  could  encourage  countries  that 
do  not  already  have  a  regulatory  system 
that  addresses  motor  vehicle  safety  and 
environmental  standards  to  consider 
adoption  of  one  of  those  systems.  If,  as 
the  proposed  revision  currently  stands, 
only  the  type  approval  system  is 
explicitly  recognized,  countries  that 
currently  do  not  have  a  regulatory 
system  would  be  more  likely  to  respond 
in  either  of  two  ways.  They  would  be 
likely  to  adopt  the  type  approval  system 
or  to  develop  completely  novel  systems. 
If  the  former  occurs,  the  type  approval 
system  could  become  so  widely  adopted 
that  there  would  be  increasing  pressure 
on  countries  using  other  regulatory/ 
enforcement  systems  to  convert  to  a 
type  approval  system.  If  the  latter 
occurs,  there  could  be  a  proliferation  of 
different  novel  regulatory /enforcement 
systems. 

As  with  all  United  States  regulations, 
a  regulation  under  the  proposed 
revision  to  the  Agreement  could  not  be 
adopted  by  any  Federal  agency  unless 
there  \s  domestic  legislation  to  authorize 
such  adoption  and  the  agency  follows 
the  rulemaking  procedures  of  the 
Administrative  Procedure  Act  (APA) 
and  any  other  applicable  stafuta  .Since 
the  APA  requires  ihe  appropriate 
Federal  agency  to  solicit  and  consiiier 
public  comments  In  promulgating 
regulations,  the  United  Slates  cannot 
agree  in  advance  to  adopt  a  proposed  or 
annexed  ECE  regulation  as  a  final  rule. 

Thus,  if  the  United  States  were  to 
becom"  a  Contracting  Party  to  tho 
proposed  revision,  the  United  Stat  >3 
couid  not  accept  a  regulation  proposed 
for  annexation  by  other  countries  unless 
the  regulation  is  identical  to  a  regulation 
already  adopted  by  the  United  States  or 
is  proposed  and  adopted  through  the 
United  States  rulemaking  procedures 
described  above.  It  would  therefore  vote 
against  "establi.shnient"  of  the 
regulation,  indicate  its  disagreement 
with  the  annexation  of  the  regulation,  or 
elect  not  to  adopt  the  regulation  in  the 
event  of  annexation.  Further, 
notwithstanding  the  fact  that  the 
Agreement  is  being  revised  to  promote 
compafibility  of  motor  vehicle 
standards,  the  United  States  would  not 
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adopt  a  regulation  that  would  lower  the 
level  of  protection  provided  by  oirrent 
U.S.  domestic  safety  and  environmental 
standards. 

Under  the  revision  as  proposed,  ihe 
United  Slates  would  probably  not  be 
able  to  have  its  regulations  adopted  by 
Contracting  Parties  and  annexed  to  the 
Agreement.  The  United  States  could  not 
propose  a  regulation  for  arujcxation 
unless  the  regulation  is  identical  to  a 
regulation  already  adopted  by  the 
United  States.  The  lest  procedures  in 
United  Slates  regulations  are  premised 
partially  or  wholly  on  a  self-certification 
system  and  therefore,  unless  a  self- 
certification  system  were  explicitly 
recognized  in  the  proposed  revision  to 
the  Agreement,  a  U.S.  safety  regulation 
would,  in  all  likelihood,  not  be  accepted 
by  the  requisite  number  of  Contracting 
Parties.  This  is  because  the  regulation 
might  not  be  enforceable  through  a  \yj>e 
approval  system.  However,  explicit 
recognition  of  other  enforcement 
systems  could,  for  example,  allow  for 
different  enforcement  options  within  an 
annexed  regulation.  For  air  and  noise 
pollution  emissions  regulations  also,  the 
regulatory  systems  of  the  current 
Contracting  Parties  are  also  sufficiently 
different  from  the  U.S.  systems  so  that 
the  current  Contracting  Parties  would 
not  be  likely  to  accept  regulations 
proposed  by  the  United  States  for  the 
same  reason. 

Issued  on;  March  2,  1994. 
Christopher  A.  Hart, 

Deputy  A  dministralor. 

|FR  Doc  94-5181  Filed  3-3-94;  8:45  am] 

BlLLiVG  CODE  4Si5-5»-»« 


DEPARTMENT  OF  THE  TREASURY 

Ofrce  of  Thrift  Supervision 

[A-C  2;  OTS  No.  4247) 

Amenc3n  Savings,  FSB,  Muster,  IN; 
Fir..:?!  Action,  Approval  of  Conversion 

Application 

In  notice  document  94-2510 
Lfegirming  on  page  5479,  in  the  is'^ua  of 
Friday,  February  4,  1994,  correct  the 
document  heading  towread  as  set  forth 
ebove. 

Dbted:  March  2, 1994. 

By  the  Office  of  Thrift  Sui>ervisiorL 
KiiaberJ>  NL  White, 
Ccrfcrcie  Technician. 
|FT*  Doc  94-5166  Filed  3-7-94;  8:45  aiaj 

BIUJMO  CODE  S730-0VM 


[AC  8;  OTS  No.  4282] 

Bay  Ridge  Federal  Savings  Bank, 
Brooklyn,  ^fV;  Final  Actton;  Approval 
of  Conversion  Application 

In  notice  document  94-2516 
beginning  on  page  5479,  in  the  issue  of 
Friday,  February  4,  1994,  correct  the 
document  heading  to  read  as  set  forth 
above. 

Dated:  March  2, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc  9+-5167  Filed  3-7-94;  8:45  am] 

BILLWO  COOC  6720-01-*! 


[AC-18;  OTS  No.  02925] 

First  Federal  Savings  and  Loan 
Association  of  Barrington,  Barrlngton, 
B;  Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
February  23,  1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Barrington.  Barrington, 
Illinois,  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Ser\'ices  Division,  Office  of 
Thrift  Supervision.  1700  G  Street,  NVV., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Dri ve. 
Suite  800.  Chicxigo.  Illinois  60601-4360. 

Dated:  March  2.1994. 

By  the  Office  of  Thrift  Supwrvision. 
Kimberly  M.  White. 
Cotporate  Technician. 
[FR  Doc.  94-5165  Filed  3-7-94;  8:45  ara| 

BILUNQ  CODE  6720-1-14 


[AC11;OTSNo.  2S39] 

First  Missouri  Federal  Savings  and 
Loan  Association,  Brooicfie'd,  MO: 
Final  Action;  Approval  of  Conversion 
Application 

In  notice  document  94-2519 
beginning  on  page  5479,  in  the  issue  of 
Friday,  February  4,  1994,  correct  the 
document  heading  to  read  as  set  forth 
above. 

Dated:  March  2.  1994. 

By  the  Office  of  Thrift  Supen-ision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-5168  Filed  3-7-94;  8:45  am] 

BILUNG  COD€  872t>-»1-li 


[AC  4;  OTS  No  0189] 

Great  Financial  FederaL  Loulsviite.  KY; 
Final  Action;  Approval  ot  Conversion 
Application 

In  notice  docuinent  94-2512 
beginning  on  page  5479,  in  the  issue  of 
Friday,  February  4,  1994.  correct  the 
document  heading  to  read  as  set  forth 
above. 

Defed  March  2, 1994. 
By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 

Corporate  Technician. 

[FH  Doc  94-5169  Filed  3-7-94;  8:45  ami 

BU.IJNG  COOC  6720-OVM 

[AC  1;  OTS  No.  2013] 

Landmark  Federal  Savings 
Association,  Dodge  City,  KS:  Final 
Action;  Approval  of  Conversion 
Application 

In  notice  document  94-2509 
beginning  on  page  5480,  in  the  issue  of 
Friday,  February  4,  1994,  correct  the 
document  heading  to  read  as  set  forth 
above. 

Dated:  March  2,  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  TechniciarL 
|FR  Doc  94-5170  Filed  3-7-94;  8:45  ami 
BILLMG  CODE  S720-01-M 


[AC  3;  OTS  No.  1145] 

Lexington  Federal  Savings  Bank, 
Lexington,  KY:  Final  Action;  Approval 
ol  Cor.version  Application 

In  notice  document  94-2511 
beginning  on  page  5480,  in  the  issue  of 
Friday,  February  4,  1994,  correct  the 
document  heading  to  read  as  set  forth 
above. 

Dated:  March  2.  1994. 

By  the  Office  of  Thrift  Suf>ervision 
Kimberly  M.  White, 
Corporate  Technician. 
jFR  Doc  94-5171  Filed  3-7-94;  8:45  ara] 

BILLING  CODE  6720-01-M 


[AC  10;  OTS  No  6149] 

MicJ-Central  Federal  Savings  Barki, 
Wadena,  MM;  Final  Action;  Approval  cl 
Conversion  Application 

In  notice  document  94-2518 
beginning  on  page  5480,  in  the  issue  of 
Friday,  February  4,  1994,  correct  the 
document  beading  to  read  as  set  forth 
above. 

Dated:  March  2. 1994. 
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By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  VMsite, 
Corporate  Technician. 
IFR  Doc  94-5176  Filed  3-7-94;  8:45  am] 
BILU»W  COO€  «T20-©1-*I 


[AC  5;  OTS  5  No.  1004] 

MIshawaka  Federal  Savings. 
MIshawaka,  IN;  Final  Action;  Approval 
of  Conversion  Application 

In  notice  document  94-2513 
beginning  on  page  5480.  in  the  issue  of 
Fnday.  Februar>-  4,  1994.  correct  the 
d'jcument  heading  to  read  as  set  forth 
above 

Dated   March  :.  1994. 
By  the  OtTice  of  Thrift  Supervision. 
Kimbcrly  M.  White, 

Corporate  Tcchntcian 

[KR  Doc  94-51'5  Filed  3-7-94;  8:45  am] 

BILLING  CODE  6T20-01-M 


[AC  9;  OTS  No.  0214) 

Permanent  Federal  Savings  Bank, 
Evansville,  IN;  Final  Action;  Approval 
of  Conversion  Application 

In  notice  document  94-2517 
beginning  on  page  5480.  in  the  issue  of 
Friday.  February'  4,  1994.  correct  the 
document  heading  to  read  as  set  forth 
above. 

Dated:  March  2.  1994 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White. 
Corporate  Technician. 
|FR  Doc.  94-5174  Filed  3-7-94;  8:45  ami 

BILLING  COD€  6730-01-M 


[AC  7;  OTS  No.  5201] 

Pioneer  Savings  and  Loan 
Association.  F.A.,  Roslyn,  NY;  Final 
Action;  Approval  of  Conversion 
Application 

In  notice  diKument  94-2515 
beginning  on  page  5480,  in  the  issue  of 
Friday,  February  4,  1994,  correct  the 
document  heading  to  read  as  set  forth 
above 

Dated;  March  2,  1994 

By  the  Office  of  Thrift  Sup)€r\ision. 
Kimberiy  M.  White. 
Corpomte  Technician. 
(FRDoc  94-5173  Filed  3-7-94;  8:45  ami 

BIUJNQ  COO€  tTJO-OI-M 


[AC  6;  OTS  No.  3103] 

Reliance  Federal  Savings  Bank, 
Garden  City,  NY;  Final  Action; 
Approval  of  Conversion  Application 

In  notice  document  94-2514 
beginning  on  page  5481.  in  the  issue  of 
Friday.  February  4.  1994.  correct  the 
document  heading  to  read  as  set  forth 
above. 

Dated:  March  2.  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White, 
Corporate  Technician. 
(PR  Doc.  94-5172  Filed  3-7-94;  8:45  am] 

BILUNG  C0D€  «7?0-01-M 


DEPARTMENT  OF  VETERANS 

AFFAIRS 

Information  Collection  Under  0MB 
Review;  Application  for  Participation  In 
Department  of  Veterans  Affairs  Health 
Professional  Scholarship  Program  and 
Reserve  Member  Stipend  Program 

agency:  Departnlent  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information;  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
N\V..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  )oseph  Lackey. 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  6. 
1994. 

SUPPtEMENTARY  INFORMATION: 


Dated;  March  1,  1994. 

By  direction  of  the  Secretary. 
B.  Michael  Berger. 
Director.  Records  Management  Service. 

Revision 

1.  Apphcation  for  Participation  in 
Department  of  Veterans  Affairs  Health 
Professional  Scholarship  Program  and 
Reserve  Member  Stipend  Program. 

a.  VA  Form  10-0003,  Health 
Professional  Scholarship  Program 
Application  for  Award. 

b.  VA  Form  10-0003a,  Health 
Professional  Scholarship  Program 
Academic  Verification. 

c.  VA  Form  10-0003b,  Health 
Professional  Scholarship  Program 
Contract. 

d.  VA  Form  10-0003c.  Reserve 
Member  Stipend  Program  Application 
for  Award. 

e.  VA  Form  10-0003d.  Reserve 
Member  Stipend  Program  Academic 
Verification. 

f.  VA  Form  10-0003e,  Reserve 
Member  Stipend  Program  Contract. 

g.  VA  Form  10-0003f, 
Recommendation  of  Reserve  Unit 
Commanding  Officer. 

2.  The  information  collected  on  these 
forms  is  used  to  dctennino  eligibility/ 
suitability  of  student  applicants  desiring 
to  receive  an  award  offered  through  the 
Department  of  Veterans  Affairs  Health 
Professional  Scholarship  Program. 

3.  Individuals  or  households. 

4.  6,000  hours. 

5.  2  hours. 

a.  VA  Form  10-0003— IVz  hours. 

b.  VA  Form  10-0003a— 15  minutes. 

c.  VA  Form  10-0003b — 10  minutes. 

d.  VA  Form  10-0003c— IV2  hours. 

e.  VA  Form  10-0003d— 15  minutes 

f.  VA  Form  10-O003t^— 10  minutes. 

g.  VA  Form  10-0003f— 30  minutes. 

6.  Annually. 

7.  3,000  respondents. 

[FR  Doc.  94-5179  Filed  3-7-94;  8:45  am] 

BILLING  CODE  B32<M>1-M 


Information  Collection  Under  OMB 
Review:  38  CFR  21.7653(d)— 
Reservists  Education;  The  Veterans 
Education  and  Employment 
Amendments  of  1989,  the  Department 
of  Defense  Authorization  Act,  1990, 
and  the  Montgomery  Gl  Bill— Selected 
Reserve 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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Chapter  35).  This  dcKument  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Departjr.ent  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  ho'ors,  and 
recordkeeping  burden,  if  applicabie;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NVV.,  Washington,  DC  20420  (202)  233- 
3021. 

Coir.TT.pnts  and  questions  about  the 
items  on  the  hst  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  L.ackev, 
NEOB,  room  3002,  Washington,  DC 
20503.  (202)  395-7316.  Do  not  send 
r^qiicsts  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
coilertion  should  be  directed  to  the 
OMB  Desk  Officer  en  or  b^-for^  April  7, 
1994. 

DatBd;  .Vlarth  1.  1904. 

Dy  dirertion  of  !ho  Socrt-Ury. 
B.  Michael  Berger, 
Director,  ftecords  Managenitfnt  Sirrvin:. 

New  Collection 

1.  33  CFR  21.7653(d)— R..'s*;rvi.sts 
Education;  The  Veterans  Education  and 
Employment  Amendments  of  1989,  the 
Department  of  Dt^fonse  Au^iiorization 
Act,  1990,  and  the  Montgomery  CI 

Bill — Seiec1"d  Reserve. 

2.  The  proposed  amended  regulation, 
38  CFR  21.7fi53(d).  requires  educational 


institutions  to  report  when  they  have 
terminated  the  enrollment  of  reser\'ists 
due  to  unsatisfactory  conduct,  progress 
cr  attendance.  The  information  will  be 
used  to  determine  when  to  terminate 
benefits  to  these  reservists. 

3.  Businesses  or  other  for-profit — 
Non-profit  institutions — Small 
businesses  or  organizations. 

4.  517  hours. 

5.  5  minutes. 

6.  On  occasion. 

7.  6.215  respondents. 

[VR  Dor.  94-5177  Filed  3-7-94,  8:45  am) 
BIUJNG  COOe  8320-Ot-M 


lnforrnat;o-i  Cciiection  (Jnaer  OMB 
ReveA*:  33  CFR  217554 — Roserv  sts 
EJucat'on,  The  Veterans  Eaucarfon 
and  Empioyment  Amendmenis  cf  1  r-Sg, 
the  Departnent  of  Defense 
Authcr:iatiori  Act  1990,  a-d  the 
Montgomery  Gl  Bill — Selected  Reserve 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Rodurfion  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  inform.ition:  (1)  The  title  of 
the  information  collorfion,  and  the 
Departmmt  form  number(.-),  if 
applic.iblo;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  wall  be  required  or 
asked  to  respond,  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burdt  n,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  th-?  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 


ACK)^ESSES:  Copies  of  the  proposed 
iniv)rmatKjn  collection  and  supporting 
documents  may  be  obtained  from  Janei 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA'9  OMB  Desk  Officer,  Joseph  Uckey, 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  6, 
1994. 

Dafed:  March  1.  1904. 

By  direction  of  the  Secretary 
B.  Michael  Berber, 
DirtH-tor,  Records  \1anaitfment  Service. 

New  Collection 

1.  38  CFH  21.7654— Reservists 
Education;  1  he  Veterans  Education  and 
Emplov-ment  Amendments  of  1989,  the 
D«»partment  of  Defense  Authorization 
Act.  1990.  and  the  Montgomery  GI 

Bill — Selected  Reserve. 

2.  The  proposed  amended  regulation. 
38  CFR  21.7654.  requires  reservists 
training  under  the  Monfcomery  CI  Bill 
to  verify  their  enrollment  each  mon'h. 
The  infcrmalion  will  be  used  to 
dr3termine  the  proper  monthly  payments 
to  be  made  to  those  students. 

3.  Individuals  or  households. 

4.  67.258  hours. 

5.  5  minutes. 

6.  On  occasion. 

7.  1 15.300  respondents. 

[FR  Doc.  94-5178  Filed  3-7-94,  8.45  Bm\ 

BILLING  CODE  S37>01-M 
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Sunshine^t  Meetings 


Federal  Register 

Vol.   59  No,  45 
Tuesday,  March  8.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  ot  meetings  published  under 
the  "Gcvemment  m  the  Sunshine  Act"  (Pub. 
L  9-1-4C9)  5  U  S  C   552C)ie)(3). 


FARM  CREDfT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Rei^uiar  Mtftmg 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  tl»e 
Sunshine  Act  (5  U  S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board) 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  vmU  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  March  10,  1994. 
from  10:00  a.m.  until  such  time  as  the 
iioa.'-d  concludes  its  busii-iMsi; 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Curtis  M  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(-0,3)  H83-i003.  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
.Xdministration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  n-,et>tir.g  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A  Appro\x]l  of  Minutes 
B  .VpM-  Business 
1    Rei4ulations 

a.  Dfbt  Collection  ICollecfion  of  Claims 
Owed  the  United  States;  12  CFR  Part  608| 
(Final) 


Closed  Session  * 

A.  Reports 

1.  OSMO  Quarterly  Report 

B.  New  Business 

1.  Enforcement  Actions 
Dated:  March  4.  1994. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board 
(FR  Doc.  94-5457  Filed  3-4-94:  3:10  pm| 
BILLING  CODE  6T05-01-P 

FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  Farm  Credit 
System  Building  Association. 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  concerning  the  Farm  Credit 
System  Building  Association  will  be 
held  March  10.  1994  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  immediately  following  the 
FCA  Board's  regular  meeting  at  10.00 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883^003,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public.  The  matter  to  be  considered  at 
the  meeting  is: 

Open  Session 

A .  Reports 

1   FCSBA  Quarterly  Report 

Dated:  March  4.  1994. 
Curtis  M.  Anderson, 

Secretary;  Farm  Credit  Administration  Board. 
|FR  Doc.  94-5458  Filed  3-4-94;  3:08  pm) 
BILUNG  CODE  6705-01-P 


*  Session  closed  to  the  public — exempt  pursuant 
to  5  L'.S.C.  552b<c)(8),  (9)  and  (10). 


INTERSTATE  COMMERCE  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
March  15.  1994 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  N.W.. 
Washington.  D.C.  20423 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  32248.  Hanson  Natural 
Resources  Co. — Non-Common  Carrier 
Status — Petition  for  a  Declaratory  Order 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Public  Affairs,  Telephone:  (202) 
927-5350;  TDD  (202)  927-5721. 

Dated:  March  4.  1994. 
Sidney  L.  Strickland.  Jr., 
Secretary 

(FR  Doc.  94-5233  Filed  3-3-94:  12:24  pml 
BILUNQ  CODE  7C35-01-P 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m..  Tuesday, 
March  15,  1994. 

PLACE:  The  Board  Room.  5th  Floor.  490 
L'Enfant  Plaza.  SW..  Washington,  D.C. 
20594. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

f>298 — Aircraft  Accident  Summarv'  Report:    , 
Continental  Express.  EMB-120,'N24706, 
Pine  Bluff.  Arkansas.  April  29,  1993. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  J82-b525. 

Dated:  March  4,  1994. 
Bea  Hardesty, 

FedtTul  Rfgister  Liaison  Officer 

[FR  Doc.  94-5420  Filed  3-4-94.  1.25  pm) 

BILUNG  CODE  75W-01-M 
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36  CFR  Part  254 

Land  Exchanges;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  254 

RIN  0596-AA42 

Land  Exchanges 

agency:  Forest  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
requirements  that  are  applicable  to  the 
land  exchange  activities  of  the  Forest 
Service.  The  principal  provisions  of  the 
rule  pertain  to  exchange  agreements, 
assembled  land  exchanges,  segregation, 
compensation  for  costs  assumed, 
appraisal  standards,  bargaining, 
arbitration,  approximately  equal  value 
exchanges,  value  equalization,  cash 
equalization  waiver,  and  simultaneous 
transfer  of  title.  The  intended  effect  is  to 
fully  implement  the  authorities  granted 
by  the  Federal  Land  Exchange 
Facilitation  .\v\  of  August  20.  1988. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  7.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  M.  Dear.  Lands  Specialist.  Lands 
Staff.  Forest  Senice.  USDA,  P.O.  Box 
96090.  Washington,  DC  20090-6090. 
(202) 205-1361. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  2,  1991.  the  Forest  Service 
and  the  Bureau  of  Land  Management 
published  separate  proposed  rules  (56 
FR  49948—49977)  for  implementing  the 
amendments  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  made  by  the  Federal  Land 
Exchange  Facilitation  Act  of  August  20. 
1988  (43  U.S. C.  1716). 

The  purpose  of  the  Act  is  to  facilitate 
and  expedite  land  exchanges  under  the 
authority  of  the  Secretary  of  Agriculture 
and  the  Secretary  of  the  Interior  by 
streamlining  and  improving  the 
procedures  for  such  exchanges.  The  Act 
endorses  the  long-standing  policy  that 
land  exchange  is  an  important  tool  to 
consolidate  landovvnership  for  purposes 
of  more  efficient  management;  to  secure 
important  objectives  of  resource 
management,  enhancement, 
development,  and  protection;  and  to 
fulfill  other  public  needs.  The  Act 
requires  each  Secretary  to  promulgate 
rules  for  exchanges  of  land. 

The  proposed  rules  also  incorporated 
other  authorities  and  procedural 
requirements  applicable  to  each  agency. 
Included  in  the  rules  were  provisions  to 
streamline  and  expedite  exchanges 
involving  Federal  and  non-Federal 


lands  such  as  exchange  agreements, 
assembled  land  exchanges,  segregation, 
compensation  for  costs  assumed, 
appraisal  standards,  bargaining, 
arbitration,  approximately  equal  value 
exchanges,  value  equalization,  cash 
equalization  waiver,  and  simultaneous 
transfer  of  title.  A  60-day  public 
comment  period  was  provided. 

Summary  of  Public  Comments  Received 
and  Agency  Response  to  Comments 

The  Forest  Service  and  BLM  received 
comments  from  58  sources  including:  6 
individuals.  18  business  and  industrial 
entities,  2  civic  organizations,  2 
environmental  organizations,  2 
professional  societies,  and  28  Federal, 
State,  and  local  government  entities. 

All  comments  received  on  the  rules 
were  shared  and  jointly  analyzed  by  the 
Forest  Service  and  BIM.  The  analysis  of 
comments  pertaining  to  the  Forest 
Service  rule,  and  the  corresponding 
responses  and  changes  are  discussed  as 
follows.  Editorial  and  grammatical 
corrections  also  tiave  been  made  as 
necessary 

General  Comments 

Comment.  Two  respondents  stated 
that  the  timeframes  in  the  rule  are  too 
lengthy,  particularly  those  related  to  the 
initiation  and  review  process. 

Response.  The  time  periods  specified 
in  various  sections  of  the  rule  were 
either  imposed  by  the  Federal  Land 
Exchange  Facilitation  Act  or  are 
administratively  necessary  to  comply 
with  the  Forest  Service's  public 
participation  and  environmental 
analysis  procedures.  However,  the 
Forest  Ser\'ice  and  BLM  have  made 
further  adjustments  in  their  scheduling 
requirements  in  order  to  develop  more 
uniform  final  regulations  and  to  reduce 
the  time  periods  wherever  possible. 

Comment.  One  respondent  felt  that 
streamlining  the  process  to  expedite 
exchanges  may  promote  rapid  disposal 
of  Federal  holdings  in  urban  areas  and 
forego  revenue-making  opportunities  on 
those  properties.  It  was  further 
suggested  that  a  process  for  mid-course 
review,  at  the  highest  departmental 
levels,  should  be  built  into  the 
regulations. 

Response.  The  land  management 
agencies  generally  do  not  administer 
lands  for  intense  development  in  urban 
areas.  Moreover,  each  exchange 
opportunity  must  be  analyzed  on  an 
individual  basis.  Certain  high  value  or 
complex  exchanges  may  involve 
Secretarial  review,  but  to  require  a  mid- 
course  review  of  all  exchanges  would 
create  unnecessary  delay  and 
inefficiency.  Therefore,  this  suggestion 
was  not  adopted. 


Comment.  It  was  pointed  out  by  one 
reviewer  that  there  is  no  provision  in 
the  rule  for  conducting  public  hearings. 

Response.  In  conjunction  with  the 
written  notification  requirements  in 
§§  254.8  and  254.13  of  the  final  rule,  the 
authorized  officer  may  hold  public 
hearings  or  public  meetings  whenever 
appropriate  to  solicit  information  from 
the  public.  The  need  to  conduct 
hearings  or  meetings  will  vary 
depending  on  the  level  of  interest  and 
potential  controversy  associated  with  a 
land  exchange.  Therefore,  a  separate 
provision  to  cover  public  hearings  or 
meetings  is  considered  unnecessary. 

Comment.  One  respondent  suggested 
that  the  rule  require  the  preparation  of 
an  "environmental  values  document"  to 
compare  relative  ecological  values  to  be 
exchanged. 

Response.  All  resource  values 
associated  with  the  lands  involved  in  an 
exchange  are  examined  through  an 
environmental  analysis  completed 
pursuant  to  Council  on  Environmental 
Quality  regulations  at  40  CFR  parts 
1500-1508  and  Forest  Service  directives 
(FSM  1950;  FSH  1909.15).  Therefore,  a 
separate  "environmental  values" 
document  is  not  required. 

Specific  Comments 

Section  254. 2 — Scope  and 
applicability.  One  respondent  suggested 
that  paragraph  (b)  of  this  section  of  the 
proposed  rule  should  give  a  specific 
citation  to  the  Small  Tracts  Act 
regulations.  This  suggestion  has  been 
adopted  in  the  final  rule. 

Two  parties  commented  on  paragraph 
(c)  of  this  section  of  the  proposed  rule, 
which  would  permit  application  of  the 
rule  to  land  exchanges  in  Alaska  to  the 
extent  the  regulations  did  not  conflict 
with  the  Alaska  Native  Claims 
Settlement  Act  or  the  Alaska  National 
Interest  Lands  Conservation  Act.  One 
suggested  separate  regulations  for  such 
exchanges,  similar  to  the  Small  Tracts 
Act  situation.  The  other  felt  the  rule 
should  allow  the  authorized  officer  to 
depart  from  this  rule  to  the  degree 
consistent  with  the  Alaska  National 
Interest  Lands  Conservation  Act.  These 
suggestions  have  not  been  adopted. 
Paragraph  (c)  provides  the  authorized 
officer  the  latitude  allowed  by  law  to 
pursue  land  exchanges  in  Alaska  and  is 
unchanged  from  the  language  of  the 
proposed  rule. 

Three  comments  were  received  on 
paragraph  (d)  of  this  section  of  the 
proposed  rule.  One  respondent 
recommended  that,  in  the  name  of 
uniformity,  once  the  final  rule  is 
adopted  all  exchanges  should  be  subject 
to  the  new  regulations.  Another 
suggested  changing  the  provision 
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related  to  proceeding  with  exchanges 
under  prior  agreements  from  "may"  to 
"shall".  The  third  asked  for  clarification 
on  the  handling  of  exchanges  begun 
prior  to  this  rule.  In  response,  the  rule 
has  been  revised  to  clearly  state  that, 
unless  the  parties  agree  oiherwise.  any 
written  agreement  based  on  prior 
regulations  shall  continue  in  accordance 
with  that  procedure. 

Paragraph  (e)  of  the  proposed  rule 
provided  that  the  boundary  of  the 
national  forest  be  automatically 
extended  to  encompass  lands  acquired 
under  the  Weeks  Act  of  March  1.  1911. 
as  amended.  There  were  two  suggested 
changes  to  paragraph  (e).  One  response 
recommended  adding  the  clause  "upon 
acceptance  of  title  by  the  authorized 
officer,"  as  a  condition  upon  the 
automatic  extension  of  the  boundary. 
The  other  questioned  both  the  apparent 
limitation  and  expansion  of  Weeks  Act 
authority  that  the  current  wording 
suggests.  Both  recommended  removing 
the  words  "by  exchange"  and  made  an 
observation  that  the  VVeeks  Act  refers 
only  to  acquired  lands  within  the 
exterior  boundaries  of  national  forests. 
The  recommendation  to  delete  the 
words  "by  exchange"  was  adopted. 
However,  the  reference  to  acceptance  of 
title  by  the  authorized  officer  would  be 
inconsistent  with  §2.54.16  of  the  rule 
and,  therefore,  was  not  adopted. 

Section  254.2 — Definitions.  Two 
respondents  suggested  that  the  term 
"eminent  domain"  not  be  used  in  the 
definition  of  "acquisition"'  because  of 
the  negative  implication  associated  with 
condemnation  and  the  erosion  of  private 
property  rights.  This  suggestion  was  not 
adopted,  because  this  is  the  standard 
definition  used  by  the  Forest  Service  to 
explain  the  various  methods  available  to 
the  Secretary  of  Agriculture  to  acquire 
land  on  behalf  of  the  United  States.  It 
should  be  noted  that  §  254.3(a)  of  the 
rule  states  that  land  exchanges  are 
discretionary,  voluntary  real  estate 
transactions  between  the  Federal  and 
nori-Federal  parties.  Moreover,  the 
Forest  Service  typically  acquires  land 
through  exchange,  purchase,  or 
donation.  Condemnation  is  rare  and  is 
considered  as  a  last  resort  for 
acquisition. 

One  respondent  recommended  that 
language  be  added  at  the  end  of  the 
definition  of  "agreement  to  initiate"  to 
clarify  that  the  signing  of  such  an 
agreement  is  not  required  for 
preliminary  discussions  between  the 
parties  to  assess  the  feasibility  of  an 
exchange.  This  revision  was  not 
considered  necessary  or  appropriate  to  a 
definition,  as  §  254.4(a)  and  (b)  of  the 
final  rule  allow  the  parties  to  assess  the 
feasibility  of  an  exchange  proposal 


before  entering  into  an  agreement  to 
initiate. 

It  was  recommended  that  the 
definition  of  "approximately  equal 
value"  be  replaced  with  the  definition 
of  that  term  as  used  in  the  Small  Tracts 
Act  regulations  at  36  CFR  254.31.  This 
recommendation  was  adopted. 

One  reviewer  recommended  that  the 
definition  of  "bargaining"  include  other 
issues  such  as  minerals,  access, 
reservations,  etc.  This  suggestion  was 
not  adopted,  because  §  254.10(a)  of  the 
rule  states  that  bargaining  shall  be  based 
upon  an  objective  analysis  of  the 
valuation  in  the  appraisal  report(s), 
which  fakes  into  account  all  factors 
which  might  influence  the  value  of  the 
estate  to  be  conveyed. 

One  respondent  stated  that  the 
definition  of  "highest  and  best  use"  in 
the  proposed  rule  might  be  too  broad 
and  recommended  that  the  phrase  "and 
present  uses  of  adjacent  property"  be 
added  after  the  words  "based  on  market 
evidence".  The  definition  in  the 
proposed  rule  is  that  used  throughout 
the  appraisal  profession.  The  uses  of 
nearby  properties  are  always  considered 
by  the  appraiser  in  determining  highest 
and  best  use,  but  limiting  consideration 
to  adjacent  properties  could  result  in 
inaccurate  estimates  of  value.  Therefore, 
this  suggestion  was  not  adopted. 

It  was  suggested  that  the  definition  of 
"market  value"  include  mineral  and 
timber  interests,  archaeological  sites, 
and  cultural  resources.  This  revision  is 
not  necessary.  Market  value  is 
applicable  to  property  as  though  it  were 
in  private  ownership  and  anything  that 
may  affect  value  is  considered  by  the 
appraiser. 

One  respondent  asked  if  the  mineral 
leasing  laws  referred  to  in  the  definition 
of  "mineral  laws"  include  mineral 
resources  on  Weeks  Act  lands.  In 
response,  the  definition  has  been 
revised  to  make  clear  that  the  mineral 
laws  apply  only  to  those  lands  reserved 
from  the  public  domain  for  National 
Forest  purposes. 

It  also  was  recommended  that  the 
definition  of  "party"  be  revised  to 
recognize  States  as  full  parties  to  an 
exchange.  This  change  is  not  necessary. 
The  definition  in  the  proposed  rule 
clearly  recognized  the  States  as  being 
eligible  to  enter  into  an  agreement  to 
initiate  an  exchange  and  is  adopted 
without  change  in  the  final  rule. 

One  respondent  recommended  that 
the  definition  of  "segregation"  be 
amended  to  clarify  that  Federal  lands 
may  be  segregated  from  operation  of  the 
public  land  laws  "and/or"  mineral  laws 
and  further  suggested  adding  the  phrase 
"or  by  operation  of  law"  after  the  word 
Secretary.  This  recommendation  was 


not  adopted.  The  purpose  of  segregation 
is  to  avoid  the  appropriation  of  long- 
term  encumbrance  of  Federal  lands 
being  considered  for  conveyance  in  an 
exchange.  The  intent  is  to  segregate 
from  entry  under  both  the  public  land 
laws  and  the  mineral  laws,  and  the  term 
has  long  been  interpreted  to  cover  both 
types  of  entry.  The  term  "by  operation 
of  law"  would  add  nothing  because  this 
authority  already  lies  with  the 
Secretary. 

Another  reviewer  indicated  that  the 
definition  of  "statement  of  value"  did 
not  appear  to  conform  to  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  and  could  place  appraisers  at 
risk  in  violating  their  professional 
standards  if  they  produced  a  statement 
of  value  rather  than  a  full  appraisal 
report.  The  Department  disagrees.  The 
regulations  only  require  the  qualified 
appraiser  to  determine  if  the  Federal 
lands  exceed  $150,000.  Although  a  full 
appraisal  report  is  not  needed,  the 
appraisal  analysis  must  meet  the 
minimum  standards  contained  in  the 
Uniform  Standards. 

One  reviewer  suggested  adding 
definitions  for  "resource  values"  and 
"management  objectives"  in  order  to 
clarify  the  determination  of  public 
interest  that  must  be  made  under 
§  254.3(b).  The  Department  agrees  that  a 
definition  of  "resource  values"  would 
be  helpful  and  has  included  the  term  in 
the  definition  section.  However,  a 
definition  of  "management  objectives" 
was  not  included,  as  the  generic  term  is 
of  widespread  common  usage- 
It  also  was  suggested  that  the  term 
"presence  of  environmental  values"  be 
defined  in  the  rule  and  that  the 
definition  address  cultural  resource 
values  and  the  associated  costs  of 
survey,  mitigation,  tests,  excavations, 
etc.  to  ensure  that  such  values  are  not 
overlooked  in  the  determination  of 
public  interest,  agreement  to  initiate  an 
exchange,  and  assumption  of  costs.  This 
suggestion  was  not  adopted.  Section 
254.3(b)  of  the  rule  mentions  cultural 
resources  as  one  of  several  factors  to  be 
considered  in  the  determination  of 
public  interest,  and  §254.7  of  the  rule 
allows  for  compensation  for  costs 
associated  with  cultural  resource 
surveys  and  mitigation.  Additionally, 
§  254.3(g)  requires  that  an 
environmental  analysis  be  prepared. 
This  analysis  ensures  that 
environmental  values  such  as  cultural 
resources  are  not  overlooked  in  the 
determination  of  public  interest. 
Section  254.3 — Requirements. 
(a)  Discretionary  nature  of  exchanges. 
One  respondent  recommended  that  this 
paragraph  be  amended  to  clarify  that  the 
discretionary  authority  of  the  Secretarv 
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in  determining  public  and  Slate 
interests  is  subject  to  public  review. 
This  suggestion  was  not  adopted,  as 
§  254  3(b)  of  the  rule  requires 
consideration  of  the  needs  of  State  and 
local  residents,  and  §  254.13  of  the  rule 
sets  forth  the  requirements  for  public 
notice  of  de<.:isions  and  subsequent 
review.  Therefore,  paragraph  (a)  is 
adopted  without  change  from  the 
proposed  rule. 

(nl  Determination  of  public  interest. 
Extensive  comments  were  received  on 
this  paragraph.  One  respondent 
suggested  that  protection  of  watersheds 
be  added  as  a  factor  in  the 
determination  of  public  interest.  This 
suggestion  has  been  adopted. 

Proposed  paragraph  (b)  provided  that 
the  authorized  officer  may  complete  an 
exchange  only  after  a  determination  that 
the  public  interest  will  be  well  served. 
It  was  suggested  that  the  term  "best 
served"  be  used,  instead  of  "well 
served".  However,  the  term  "well 
served"  is  retained  in  the  final  rule, 
because  it  is  the  term  used  in  section 
206(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

The  same  respondent  pointed  out  that 
tliere  was  nothing  in  the  regulations  on 
what  type  of  lands  would  be  acquired 
and  suggested  the  rule  include  a  list  of 
lands  would  be  acquired  and  suggested 
the  rule  include  a  list  of  lands  most 
desirable.  It  would  be  impracticable  to 
list  in  these  regulations  all  the  types  of 
lands  that  would  be  acquired  through 
exchange,  due  to  the  variety  of  resources 
on  involved  lands  and  the  variety  of 
objectives  and  circumstances  that  lead 
to  initiation  of  exchange  proceedings. 
Identification  of  types  of  lands  suitable 
for  exchange  is  more  appropriate  during 
the  land  and  resource  management 
planning  process. 

One  respondent  stated  that  use  of  the 
phrase  "accommodation  of  land  use 
authorizations"  as  one  of  the  factors  to 
be  considered  in  a  public  interest 
determination  was  ambiguous  and 
suggested  wordmg  to  ensure  that  right- 
of-way  corridors  for  energy 
transportation  and  utility  purposes  are 
considered  in  the  determination  of 
public  interest.  This  suggestion  was 
adopted  by  expanding  on  the  term 
"authorized  uses"  in  §  254.4(c)(4)  of  the 
rule  to  include  grants,  permits, 
easements,  or  leases  and  by  providing  a 
cross  reference  to  this  provision  in 
§254  3(b). 

One  respondent  recommended  that 
paragraph  (b)  emphasize  the 
management  and  development  of 
private  lands  as  a  factor  to  consider  in 
determining  public  interest  and 
suggested  workmg  for  inclusion  into  the 
final  rule.  Additionally,  two 


respondents  recommended  that  this 
paragraph  include  an  analysis  of  a 
State's  economic  needs  and  that  the 
rationale  and  decision  of  the  authorized 
officer  be  included  in  the  public  record. 
They  specifically  requested  that 
additional  regulatory  requirements  be 
imposed  to  provide  an  analysis  of  coal 
development,  the  feasibility  of  future 
leasing,  and  any  possibility  of  royalty 
lo.sses  and  the  attendant  impacts  to 
States.  In  response  to  these  comments, 
paragraph  (b)  has  been  revised  in  the 
final  rule  to  include  consideration  of  the 
opportunity"*  *  *    to  meet  the  needs 
of  State  and  local  residents  and  their 
econorrttes  *   *   *."  thus  emphasizing 
the  importnnf:e  of  these  criteria  in  the 
determination  of  public  interest. 
Additionally,  it  should  be  noted  that  the 
"Notice  of  Exchange  Proposal"  at 
§  254.8  of  the  rule  allows  the  public  to 
participate  early  in  the  exchange 
process  and  to  identify  any  issues  or 
concerns  they  may  have  regarding  an 
exchange  proposal.  This  could  include 
issues  such  as  mineral  resource 
development  potential  on  the  involved 
Federal  lands,  the  potential  loss  of 
royalties,  and  the  related  impacts  to 
State  and  local  economies.  The 
information  received  in  response  to  the 
notice  of  exchange  proposal  would  be 
considered  in  the  development  of  an 
environmental  analysis.  The 
environmental  analysis  and  related 
studies  would  serve  as  the  basis  for  the 
"Notice  of  Decision"  at  §  254.13  of  the 
rule,  and  this  decision  and  all 
supporting  documents  would  be 
included  in  the  public  record. 

Another  respondent  suggested  adding 
coal  as  a  specific  value  to  be  considered. 
This  is  not  necessary,  since  coal  is 
included  within  the  reference  to  mineral 
values  throughout  the  rule. 

A  local  government  suggested  that  an 
exchange  should  not  be  approved  if  it 
may  adversely  affect  recreation,  open 
space  preservation,  habitat,  air  quality, 
or  other  resources.  No  change  was  made 
in  the  final  rule  to  accommodate  this 
suggestion,  since  all  potential  impacts 
must  be  considered  in  the 
environmental  analysis  pursuant  to 
paragraph  (g)  of  this  section,  and  a 
decision  to  proceed  with  an  exchange 
must  consider  any  adverse  impacts 
identified  in  the  analysis. 

A  State  government  wrote  that  the 
Regional  Coal  Team  should  be  provided 
the  opportunity  for  full  participation  in 
reviewing  any  exchange  proposal.  The 
Department  agrees.  Notice  and  review 
procedures  are  set  out  in  §  254.8  of  the 
final  rule.  When  processing  exchanges 
involving  coal,  the  appropriate  Regional 
Coal  Team  will  have  an  opportunity  to 
review  the  exchange;  however,  it  is 


impracticable  to  list  in  §254.8  all  the 
appropriate  entities  that  should  be  given 
review  opportunities. 

One  respondent  suggested  that  the 
provision  of  the  proposed  rule  that  the 
intended  use  of  conveyed  Federal  land 
not  be  in  conflict  with  management 
objectives  of  adjacent  Indian  Trust  lands 
be  deleted  or  limited  to  those  uses  of 
conveyed  Federal  lands  that  conflict 
with  management  objectives  of 
'adjoining"  Indian  Trust  lands  that  were 
established  formally  prior  to  the 
exchange  proposal.  This  suggestion  has 
been  partially  adopted  by  making  clear 
that  the  intended  use  of  conveyed 
Federal  land  will  not  "substantially 
conflict  with  established"  management 
objectives  (§  254.3(b)(2)(ii)  of  the  final 
rule). 

The  local  government  respondent  also 
suggested  that  as  a  condition  of 
exchange,  the  Federal  lands  that  may  be 
used  for  landfills  which  may  affect  air 
quality  must  use  LAER  (lowest 
achievable  emission  rates)  technology, 
not  the  less  stringent  BDT  (best 
demonstrated  technology).  The 
environmental  analysis  conducted 
pursuant  to  paragraph  (g)  of  this  section 
of  the  rule  should  consider  all  potential 
impacts  and  measures  their  effects  by 
whatever  standards  are  appropriate. 
Rather  then  defining  specific 
technologies  in  this  rule,  the 
appropriate  method  of  analysis  of  air 
quality  and  other  considerations  will  be 
identified  as  proposals  are  developed. 
Public  input  will  be  considered  in 
selecting  assessment  methods. 
Therefore,  the  suggestion  has  not  been 
adopted  in  the  final  rule. 

In  order  to  consider  the  objective  of 
meeting  the  needs  of  State  and  local 
residents,  one  respondent  suggested  that 
this  paragraph  be  revised  to  require  that 
an  exchange  be  consistent  with  the 
zoning  and  the  land  use  element  of  the 
general  plan  for  adjacent  non-Federal 
lands  and  include  a  land  use 
consistency  determination  by  each  local 
agency  with  land  use  (planning  and 
zoning)  authority  over  adjacent  lands. 
The  authority  of  State  and  local 
governing  bodies  to  regulate  and  zone 
non-Federal  land,  including  land  that 
has  been  conveyed  from  Federal 
ownership,  is  recognized  in  paragraph 
(h)  of  this  section  of  the  rule.  Since 
those  bodies  would  have  jurisdiction 
over  lands  conveyed  to  non-Federal 
ownership,  it  would  be  meaningless  to 
include  in  the  rule  that  the  use  of  the 
conveyed  lands  must  be  consistent  with 
local  zoning. 

Five  respondents  felt  that  the 
proposed  requirement  that  the  land 
exchanged  into  non-Federal  ownership 
must  be  used  or  managed  to  conform  to 
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or  enhance  adjacent  Federal  lands  uses 
was  costly,  inequitable,  unfair,  or  could 
otherwise  limit  exchange  opportunities. 
However,  this  paragraph  of  the 
proposed  rule  simply  required  the 
authorized  officer  to  consider  the 
intended  uses  as  part  of  the  public 
interest  determination.  The  language  of 
paragraph  (b)(2)  of  this  section  of  the 
propos€Hi  rule  did  not  imply  control 
over  future  uses  or  place  any 
requirement  on  the  management  of  the 
land  after  conveyance  to  the  non- 
Federal  party,  unless  specific 
reservations,  covenants,  or  restrictions 
are  included  in  the  deed  or  patent 
pursuant  to  paragraph  (h)  of  this  section 
of  the  final  rule.  It  would  not  be  in  the 
public  interest  to  convey  Federal  lands 
if  the  intended  uses  were  to  create 
substantial  management  conflicts  on 
adjacent  Federal  lands;  therefore,  this 
provision  is  retained  in  the  final  nale  as 
one  of  the  Endings  the  authorized 
officer  must  be  able  to  make  in  order  to 
determine  that  the  public  interest  is 
well  served  by  the  exchange. 

One  respondent  felt  that  the  two-part 
finding  of  public  interest  must  be  broad 
enough  to  encompass  all  management 
objeciives  contemplated  and  that 
emphasis  should  not  be  placed  on  non- 
commodity  resources.  Paragraph  (b)  of 
this  section  of  the  rule  is  sufficiently 
broad  to  include  all  invoked  resource 
values  and  all  identified  management 
objectives.  Further,  a  definition  of 
"resource  values"  has  been  added  to 
§  254.2  of  the  final  rule.  That  definition 
includes  both  commodity  and  non- 
commodity  values,  surface  and 
subsurface. 

ft  was  requested  that  the  reference  to 
cultural  resources  be  strengthened  in 
the  final  regulations.  In  response, 
cultural  resources  is  now  specified  as  a 
resource  to  consider  in  reaching  a 
public  interest  determination. 

Another  f>arty  wanted  "promotion  of 
multiple-use  values"  changed  to 
'continuation  of  multiple-use  values". 
The  language  of  the  proposed  rule  has 
been  retained,  because  it  is  the  language 
used  in  section  2(a)(1)  of  the  Federal 
Land  Ejtchange  Facilitation  Act  of  1988 
in  which  Congress  finds  that  land 
exchange  is  an  important  tool  for  "the 
promotion  of  multiple-use  values". 

One  respondent  felt  that  the 
regulation  "guts"  the  entire  public 
interest  test  set  forth  in  the  Federal  Land 
Policy  and  Management  Act  of  1976,  by 
mandating  that  regardless  of  the 
Secretary's  determination  of  public 
interest,  an  exchange  must  not  occur  if 
the  specified  conditions  are  not  met. 
That  respondent  recommended  deletion 
of  this  section.  The  Department 
disagrees.  Section  206(a)  of  the  Federal 


Land  Policy  and  Management  Act  of 
1976  provides  a  listing  of  considerations 
to  be  included  in  any  public  interest 
determination.  That  Hsting  includes 
"better  Federal  land  management  and 
the  needs  of  state  and  local  people."  In 
addition  to  the  substantive  changes 
made  in  response  to  comments  received, 
paragraph  (b)  of  the  final  nile  has  been 
subdi\ided  into  paragraphs  rb)(l}-(b)(3) 
for  ease  of  uSe  and  reference. 

(c)  Equal  Value  Exchanges.  One 
respondent  recommended  that  this 
paragraph  of  the  rale  be  amended  by 
adding  "Equal  value  can  include  the  use 
of  a  public  interest  finding  as  authorized 
by  specific  statutes  such  as  the  Alaska 
National  Interest  Lands  Conser\'ation 
Act."  This  recommendation  cannot  be 
adopted.  Section  206fb)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  requires  equal  value  exchanges  on 
a  monetary  basis.  The  elements  of  a 
public  interest  finding  may  be 
considered  in  the  valuation  of  a 
property,  only  to  the  degree  that  those 
elements  are  reflected  in  the  real  estate 
market. 

Finally,  it  was  suggested  that  a  cross 
reference  to  the  provisions  for 
approximately  equal  value  exchanges  in 
§254.11  of  the  rule  be  included  in  this 
paragraph.  This  suggestion  was  adopted. 

(d)  Some  State  exchanges.  Four 
respondents  recommended  that  this 
paragraph  of  tlj«  rule  be  amended  to 
allow  for  interstate  exchanges.  This 
suggestion  cannot  be  adopted,  because 
section  20f5(b)  of  the  Federal  Land 
Policy  and  Management  Art  of  1976 
requires  that  the  Federal  and  non- 
Federal  lands  involved  in  an  exchange 
must  be  located  in  the  same  State. 

(e)  Congressional  designations.  It  was 
suggested  that  in  the  phrase  "upon 
acceptance  of  title  by  the  United 
States."  the  words  "United  States"  be 
replaced  v^rith  "authorized  officer."  This 
change  would  not  be  legally  correct, 
since  title  may  be  accepted  in  the  name 
of  the  United  States  by  means  other  than 
formal  acceptance  by  an  authorized 
officer.  (See  §  254.16(a)  of  the  final  rule  ) 

(f)  Land  and  resource  management 
planning.  Several  reviewers  felt  the 
proposed  rule  limited  the  consideration 
of  e.xchange  proposals  to  those 
consistent  v\-ith  existing  agency  land 
management  plans.  No  change  in  the 
rule  is  necessary  to  be  responsive  to  this 
concern.  Agency  land  and  resounre 
m.anagement  plans  can  be  amended  to 
recognize  new  information  or  changes 
in  conditions. 

Another  respondent  ft-lt  that  the 
regulations  should  not  require  that  land 
use  plans  specifically  authorize 
exchange  of  Federal  land  in  qu€?stion. 
stating  that  the  land  use  plan  could  not 


foresee  all  exchange  proposals.  The 

f)rof>osed  rule  did  not  require  that  a 
and  and  resource  management  plan 
specifically  authorize  an  exchange — 
only  that  an  exchange  proposal  be 
consistent  with  the  goals  and  objectives 
of  the  plan.  This  criterion  is  a 
requirement  of  the  National  Forest 
Management  Act  and  agency  policy. 
and,  therefore,  is  retained  in  the  final 
rule. 

Concern  was  also  expressed  that  there 
was  nothing  in  the  regulations  on 
identifying  non-Federal  lands  for 
exchange,  this  respondent  called  for 
involving  the  private  landovkTier  from 
the  beginning.  This  suggestion  was  not 
incorporated  in  the  final  rule,  because 
land  end  resource  management  plans 
identify  areas  or  specific  tracts  of  non- 
Federal  lands  which  the  agency  is 
interested  in  acquiring  to  effect 
consolidation.  Private  landowners  have 
the  opportunity  to  provide  input  in  the 
planning  process  to  help  identify  long- 
range  goals  and  opportunities  to  pursue 
land  exchanges.  Since  exchanges  are 
voluntary,  both  the  non-Federal 
landowT>er  and  the  United  Stales  must 
agree  to  the  exchange. 

Sometimes  BLM  lands  are  identified 
as  needed  to  complete  a  land  exchange 
involving  non-Federal  lands  which 
would  be  suitable  for  National  Fore>rt 
System  purposes.  One  respondent 
suggested  that  BLM  lands  suitable  for 
such  exchanges  be  identified  in  the 
BLM  planning  process.  No  change  was 
made  in  the  rule  to  respond  to  this 
question.  Land  and  resource 
management  plans  for  National  Forest 
System  lands  do  not  identify  BLM  lends 
to  be  used  in  exchanges.  Such 
exchanges  occur  only  after  negotiation 
between  the  non-Federal  party  and  the 
agencies  and  must  be  consistent  with 
BLM  liind  use  plans.  The  public  interest 
determination  virill  be  made  by  BLM 
using  the  criteria  specified  in  43  CFR 
2200  0-6 (h). 

(g)  Environmental  analysis.  One 
respondent  pointed  out  that  this 
paragraph  of  the  proposed  rule 
suggested  that  the  public  is  not  invited 
to  submit  comments  on  the 
environmental  consequences  of  Lhe 
proposed  land  exchange.  The  Council 
on  Environmental  Quality  regulations 
and  Forest  Service  environmental 
anal^-sis  policy  and  procedure  alrtady 
address  public  notice  and  comment  on 
environmental  documents;  therefore,  it 
is  not  necessary  to  repeat  these 
opportunities  in  this  rule.  In  addition. 
§  254.8  of  the  rule  provides  for  public 
notice  of  the  proposed  exchange,  with 
an  opportunity  for  the  public  to  submit 
timely  conriments  which  shall  be 
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considered  in  the  environmental 
analysis  of  the  proposed  exchange. 

Finally,  a  concern  was  expressed  that 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act  is  not 
mentioned.  It  would  be  impracticable  to 
li.st  in  this  paragraph  all  the  statutory 
and  regulatory  requirements  that  must 
be  considered  in  an  environmental 
analysis.  Cultural  resources  is  only  one 
of  the  many  significant  resources  which 
must  be  considered.  This  rule  does  not 
limit  or  exclude  any  resources  from 
consideration. 

(h)  Resenntions  or  restrictions  in  the 
public  interest.  Several  respondents 
questioned  the  authority  and  need  to 
use  reservations  or  restrictions  in  the 
conveyance  of  Federal  land.  Two 
comments  regarding  authority  focused 
on  perceived  conflicts  between  the 
Federal  Land  Exchange  Facilitation  Act 
and  the  Federal  Land  Policy  and 
Management  Act  of  1976.  One  comment 
suggested  that  reservations  or 
restrictions  are  not  needed  if  the 
exchange  is  in  the  public  interest. 
Another  comment  suggested  conveying 
partial  interests  to  third  parties,  in  lieu 
of  reservations  or  restrictions.  Two 
respondents  were  concerned  with  the 
burden  placed  on  the  Federal  and  non- 
Federal  parties  by  reservations  or 
restrictions.  One  respondent  suggested 
that  the  first  sentence  be  deleted,  since 
covenants  create  continuing 
administrative  burdens  for  agencies  and 
invite  reciprocal  restrictions. 

Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPN1\)  and  other  statutory  authorities 
provide  for  the  use  of  reservations  or 
restrictions,  and  the  Department  is 
unaware  of  any  conflicts  between 
FLPM.\  and  the  Land  Exchange 
Facilitation  Act.  Identification  of  a  need 
for  reser.ations  or  restrictions  begins 
with  an  agreement  to  initiate  an 
exchange.  Subsequent  analysis  will 
determine  if  the  exchange  is  in  the 
public  interest,  and  if  so,  confirm 
whether  reservations  or  restrictions  are 
needed.  The  final  rule  allows  alternatise 
methods  to  protect  resources  other  than 
reservations  or  restrictions,  such  as 
third  party  participation.  Although 
reservations  or  restrictions  may  place 
burdens  on  both  the  Federal  and  non- 
Federal  parties,  the  effects  of 
reservations  or  restrictions  would  be 
considered  by  each  party  prior  to  a 
decision  to  proceed. 

A  major  utility  company 
representative  expressed  the  thought 
that  the  United  States  could  retain  title 
to.  or  administration  of,  lands  involved 
in  an  exchange  that  are  subject  to  rights- 
of-way.  This  is  correct,  the  authority  to 
reserve  and  retain  any  rights  and 


interests,  including  rights-of-way 
permits,  easements,  or  grants,  when  it  is 
in  the  public  interest,  is  provided  in 
paragraph  (h)  of  this  section  of  the  final 
rule. 

It  was  suggested  that  any  covenants  be 
developed  in  consultation  with 
appropriate  Federal  and  State  agencies 
including  the  State  Historic  Preser\'ation 
Officer.  Covenants  and  restrictions  may 
be  developed  to  protect  any  Federal 
interests,  including  cultural  resources, 
and  consultation  with  appropriate 
Federal  and  State  agencies  occurs  as  a 
matter  of  course.  Therefore,  the  final 
rule  does  not  incorporate  explicit 
language  on  consultation  with  State 
Historic  Preservation  Officers. 

One  respondent  stated  that  the 
Federal  Land  Policy  and  Management 
Act  of  1976  exempts  land  exchange 
patents  from  including  terms, 
covenants,  or  conditions.  This  is  not 
correct.  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
supplements  other  existing  Forest 
Service  land  exchange  authorities  and 
specifically  provides  authority  to 
exchange  an  interest  in  land  of  less  than 
fee  estate.  The  authority  to  convey  less 
than  fee  estate  confers  authority  to 
accept  terms  and  impose  covenants, 
conditions,  and  reservations  as 
determined  by  the  Secretary  as  needed 
to  protect  the  public  interest. 

Three  respondents  suggested  the 
United  States  retain  a  mineral  royalty 
when  exchanging  Federal  land.  There  is 
no  statutory  authority  requiring  the 
reservation  of  a  royalty  interest. 

One  comment  suggested  that  if 
Federal  property  has  public  interests  so 
critical  that  they  should  be  retained 
then  the  lands  should  not  be  exchanged. 
That  is  certainly  a  true  statement  and  is 
the  basis  for  turning  dovvn  many 
proposals  for  land  exchanges.  However, 
in  some  cases  both  parties  may  be 
willing  to  accept  reservations  or 
covenants  to  protect  critical  interests,  in 
order  to  make  tenable  an  exchange  that 
would  otherwise  be  untenable. 

(i)  Hazardous  substances.  One 
respondent  suggested  that  the  agencies 
require  "hold  harmless  agreements" 
when  conveying  Federal  lands  affected 
by  hazardous  substances  to  a 
"potentially  responsible  party."  While 
"hold  harmless  agreements"  are, 
desirable,  it  is  necessary  to  maintain  the 
option  for  providing  "hold  harmless 
agreements"  in  negotiating  land 
exchanges  of  critical  public  importance, 
in  order  to  avoid  discouraging  non- 
Federal  parties  who  are  unable  to 
assume  such  liability. 

One  respondent  pointed  out  a 
perceived  inconsistency  in  the 
requirements  for  notification  for  private 


parties  and  the  Federal  government.  The 
notice  to  the  private  party  requires  that 
"known"  storage,  release,  or  disposal  of 
hazardous  substances  be  addressed, 
whereas,  the  private  party  must  notify 
the  government  of  "kjiown  or  susf)ected 
"  *  '"The  respondent  favored  the 
broader  application  but  suggested  that, 
in  any  case,  they  should  be  consistent. 
The  Department  agrees.  The  rule  has 
been  revised  to  require  both  parties  to 
give  notice  of  only  "known"  storage, 
release,  or  disposal,  in  accordance  with 
the  minimum  standard  of  the 
Environmental  Protection  Agency 
regulations  at  40  CFR  Part  373. 

The  same  respondent  pointed  out  that 
the  proposed  regulations  would  require 
the  Federal  officer  to  determine  whether 
hazardous  substances  are  present  on 
non-Federal  lands  but  would  not  require 
such  on  Federal  lands  and 
recommended  that  the  provisions  be 
made  consistent.  This  suggestion  has 
been  adopted.  Paragraph  (h)(1)  of  the 
final  rule  also  requires  the  authorized 
officer  to  determine  whether  hazardous 
substances  are  present  on  the  Federal 
lands. 

Several  respondents  proposed  that  the 
private  parties  only  be  required  to 
provide  a  broad  "hold  harmless" 
indemnification  if  the  government  will 
reciprocate.  This  suggestion  cannot  be 
adopted.  Under  42  U.S.C.  9620,  the 
United  States  is  requia^d  not  only  to 
clean  up  any  hazardous  substances 
found  on  the  Federal  lands  prior  to 
conveyance,  but  al,so  to  warrant  in  the 
conveyance  document  to  other  than  a 
"potentially  responsible  party"  that  the 
United  States  will  be  responsible  for  any 
further  cleanup  necessary. 

Another  respondent  stated  that  a 
"hold  harmless  agreement"  may  not 
protect  Federal  interests  from  cleanup 
liability  imposed  by  a  third  party.  This 
comment  is  correct.  A  "hold  harmless 
agreement"  would  not  relieve  the 
United  States  of  any  appropriate 
liability;  however,  it  would  provide  a 
mechanism  for  compensating  the  United 
States  for  cleanup  costs  and  claims  after 
conveyance. 

It  was  suggested  that  the  regulations 
state  that  the  government  is  acquiring 
lands  as  an  "innocent  purchaser."  This 
suggestion  was  not  adopted  as  it  is 
doubtful  that  such  a  disclaimer  in  the 
rule  would,  in  fact,  establish  the  United 
States  as  an  "innocent  purchaser"  in 
every  case.  In  many  cases,  courts 
recognize  that  the  owner  of  the  property 
shares  in  whatever  liability  may  exist. 

Two  comments  indicated  the 
regulations  failed  to  take  into  account  a 
recent  court  ruling  [Herculfs.  Inc.  v. 
U.S.  EPA.  938  F.2d  276.  DC  Cir.  1991) 
that  the  United  States  is  responsible  for 
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hazardous  substances  on  Federal  land 
regardless  of  ownership  at  the  time  the 
substances  were  present,  and  suggested 
the  phrase"*  *   *  during  time  of 
Federal  ownership  *  *   •' be  deleted. 
This  su^estion  was  adopted  and  the 
phrase  was  deleted  in  the  final  rule. 

Another  reviewer  mentioned  that  42 
U.S.C.  9620  requires  the  conveyance 
document  to  contain  a  notice  of 
hazardous  substances  on  the  Federal 
lands  to  be  conveyed.  The  first  sentence 
of  paragraph  {i)(l)  of  §254.3  wgs 
modified  to  include  reference  to  this 
requirement. 

It  should  be  noted  that  the 
Gjmmunity  Environmental  Response 
Facilitation  Act  (106  Stat.  2174)  was 
signed  into  law  on  October  19, 1992, 
about  one  year  after  the  proposed  land 
exchange  pjles  were  published  in  the 
Federal  Register.  The  procedural 
requirentents  of  this  statute,  which 
amended  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(42  use.  9620(h)(4)),  will  be  followed 
to  the  extent  applicable  to  land 
exchanges,  and  the  agencies  will 
consider  whether  there  is  a  need  for 
future  nilemaking  in  conninrtjon  with 
this  new  law. 

(j)  Legal  description  of  properties  One 
respondent  said  that  property 
description  by  legal  survey  is  sometimes 
difficult  and  suggested  that  the  rule  be 
amended  to  provide  for  use  of  a  map  as 
an  alternative.  This  suggestion  cannot 
be  adopted.  Department  of  Justice 
standards  and  Public  Land  Survey 
System  laws  do  not  permit  use  of  a  map 
reference  as  a  legal  descriotion  of  lnr>ds. 

Coordination  with  State  and  local 
governments.  It  was  suggested  thrtt  the 
Forest  Service  add  a  paragraph  on 
Coordination  with  State  and  Local 
Governments  similar  to  that  includt-d  in 
the  BLM  prop-osed  rule.  In  response,  the 
final  rule  was  amended  at  §  2,V4  8(a)  to 
specifically  provide  for  notifying  State 
and  local  governments  of  proposed 
exchanges.  In  addition,  §  254.1.1(a)(2)  of 
the  final  rule  also  provides  for  Forest 
S<:r\ice  notice  to  State  and  local 
governments  when  a  decision  is  made  to 
proceed  with  an  exchange. 

Two  respondents  expressed  concern 
that  local  government  plans  and  land 
use  ordinances  be  noted  and  respected 
in  the  exchange  process.  One  suggested 
including  a  provision  to  require  a 
consistency  review  by  the  State 
government.  Paragraph  (h)  of  this 
section  of  the  rule  states  that  the  lands 
conveyed  out  of  Federal  ownership 
shall  he  sjbiecl  to  !o<;nl  government 
laws,  rwulafions,  and  zoning,  and 
§  254.8  provides  for  notification  of  State 
and  local  governments.  These 


provisions  afford  State  and  local 
governments  full  opportunity  to 
conduct  whatever  reviews  they  feel  are 
needed,  including  consideration  of  land 
uses  and  zoning,  in  commenting  on  a 
proposed  exchange.  Therefore,  no 
additional  reference  to  local  plans  and 
ordinances  was  felt  to  be  needed  in  this 
final  rule. 

Section  254.4 — Agreement  to  initiate 
on  exchange.  A  representative  of  an 
environmental  group  suggested  a 
provision  requiring  full  public  input 
and,  also,  specifying  that  the  National 
Environmental  Policy  Act  (KEPA) 
process  must  begin  as  soon  as  the 
agreement  is  executed.  The  opportunity 
for  public  input  will  occur  in 
accordance  with  the  public  notice  and 
comments  provisions  of  §  254.8  of  the 
rule.  Additional  public  input 
opportunities  will  be  dependent  upon 
the  level  of  NEPA  analysis  and 
documentation,  which,  in  turn,  is 
dependent  upon  the  complexity  of  each 
exchange  proposal.  Generally,  the  NEPA 
process  is  begun  soon  after  an 
agreement  to  initiate  is  executed. 

Another  respondent  suggested  that 
the  agreement  to  initiate  should 
additionally  detail  who  would  be 
responsible  for  costs  incurred  to  date  in 
the  event  the  exchange  process  is 
terminated  prior  to  execution  of  an 
exchange  agreement  (or  an  exchange  of 
titles).  Such  a  requirement  would  be  in 
direct  conflict  with  paragraph  (f)  of  this 
section  and  §  254  14(d)  of  the  rule, 
which  provide  that  there  are  no 
obligations  or  reimbursement 
requirements  in  exciianges  which  are 
terminated  short  of  a  binding  exchange 
agreement. 

One  respondent  questioned  if  a  non- 
Federa!  party  were  to  propose 
exfJianging  non-Federal  lands  within 
the  boundaries  of  the  National  Forest 
System  for  public  lands  under  the 
jurisdiction  of  BLM,  would  that  party  be 
required  to  indicate  as  a  part  of  the 
proposal  document  that  the  offered  land 
is  covered  by  a  Forest  Plan  showing  the 
land  is  essential  to  the  programs  of  the 
National  Forest  S)'tem?  No;  the  non- 
Federal  party  would  have  no 
resfKjnsibilify  to  determine  whether  the 
acquisition  of  the  non-Federal  land  is 
consistent  with  tlie  land  and  resource 
management  plan.  This  would  bo  a 
Federal  responsibility. 

Another  respondent  suggested  adding 
language  requiring  the  authorized 
officer  to  meet  with  the  non-Federal 
party  and  discuss  proposed  exchanges 
to  the  extent  necessary  prior  to 
determining  wheth'jr  an  agreement  to 
initiate  an  exchange  should  be  executed. 
The  Department  does  not  believe  the 
rule  needs  to  be  burdened  with  such  a 


requirement.  Such  advance  meetings 
and  discussions  are  commonplace  and 
necessary  to  reach  the  point  of  er.>  -:rg 
an  agreement  to  initiate.  However,  a 
meeting  is  not  always  needed, 
especially  where  a-proposal  is  clearly 
infeasible  or  without  merit. 

One  respondent  suggested  language 
requiring  the  prospective  forties  to 
agree  to  a  prelmiinary  estimate  of  value 
prepared  by  a  qualified  appraiser  if  the 
property  to  be  conveyed  out  of  Federal 
ownership  exceeds  $150,000  in  value. 
The  preliminary  estimate  of  value  is  a 
tool  available  to  the  parties  to  evaluate 
the  feasibility  of  an  exchange  proposal. 
However,  its  use  should  remain 
discretionary,  due  to  the  added  cost  and 
to  the  fact  that  such  an  estimate  by  an 
appraiser  is  not  always  needed  to 
estimate  relative  values  of  prof)erties  to 
be  exchanged. 

One  comment  suggested  that  the 
preliminary  estimate  of  value  should 
reflect  the  intended  use  of  the  lands, 
thus  eliminating  the  potential  for 
unwarranted,  substantial  ("windfall") 
profits  by  the  non-Federal  landowner. 
This  suggestion  was  not  adopted.  The 
appraisal  process  cannot  be  used  to 
identify  v«ndfall  profits.  However,  in 
preparing  any  estimate  of  value,  an 
appraiser  must  take  into  consideration 
all  probjble  uses  of  the  property, 
including  the  proposed  or  intended  use 
Appraisal  standards  require  that  these 
uses  be  l»gal,  economically  feasible,  and 
physically  possible  and  that  appraisals 
reflect  the  highest  and  best  use  (i.e.,  the 
most  profitable  use)  of  the  property.  The 
intended  use  may  not  always  b»?  the 
highest  and  best  use  of  the  property,  the 
value  of  which,  nevertheless,  must  be 
considered  in  arriving  at  the  estimated 
land  values.  To  disreg.ird  an  important 
element  of  information  that  may 
infiuence  ma-i-ket  value  would  be 
improper. 

A  number  of  comments  were  rvcei.vd 
on  the  listed  requirements  for  an 
agreement  to  initiate  an  exchange  One 
respondent  suggested  that  a  form  \ie 
developed  listing  the  information  m'•^^s 
for  a  Federal  land  exchange  to  help 
determine  whether  an  exchange  is 
feasible.  This  suggestion  was  not 
adopted.  A  standard  form  listing  all  the 
information  necessary  to  determine  the 
feasibility  of  a  Federal  land  exchange  is 
impracticable  because  the  infomiation 
required  depends  upon  the  particular 
situation. 

Another  respondent  was  of  the 
opinion  fh-jt  identification  of  the  non- 
Federal  lands  should  not  be  mandatory 
in  the  agreement  to  initiate,  since  the 
environmental  review  process  could 
result  in  changes  of  included  lands. 
While  amendment  of  the  invoK-ed  lands 
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may  occur  at  any  time  during  the 
process,  identification  of  all  lands 
which  might  be  included  in  the  final 
transaction  of  the  exchange  is  necessary 
in  the  agreement  to  initiate,  as  that 
document  is  the  source  of  the 
descnptions  in  the  public  notice  of  the 
proposal.  Therefore,  this 
recommendation  was  not  adopted  in  the 
final  rule. 

Several  additions  to  the  current  list  of 
requirements  were  suggested.  These 
included:  a  citation  of  the  e.xchange 
authority;  a  statement  regarding  the 
need  for  segregation  of  the  Federal  lands 
once  the  exchange  is  started;  and 
identification  of  the  status  which  the 
acquired  lands  would  assume  following 
title  acceptance  by  the  United  States 
and  termination  of  the  90-day 
segregation  period.  It  was  also  suggested 
that  the  appropriate  U.S.  officer  having 
juri-sdiction  over  title  records  for  lands 
and  mmerals  review  these  items.  Such 
considerations,  while  essential  to 
completion  of  an  e.xchange,  are 
generally  not  elements  of  the  exchange 
upon  which  agreement  must  be  reached, 
rather,  they  are  administrative  processes 
and  considerations  that  occur  in 
analyzing  a  proposed  exchange. 
Therefore,  this  suggestion  is  not 
included  in  the  final  rule. 

Two  respondents  suggested  revisions 
to  the  requirements  for  identification  of 
the  parties  involved  in  the  exchange. 
One  respondent  suggested  a  full 
disclosure  of  any  holding  companies, 
officers,  directors,  holders  of  significant 
blocks  of  stock,  campaign  contributions 
made  to  holders  of  Federal  office,  and 
any  agreements  made  for  subsequent 
sale  or  exchange  of  lands  to  be  acquired 
from  the  Federal  government.  This 
suggestion  cannot  be  adopted. 

One  industry  representati%'e  had  dual 
concerns  that  all  known  uses  be 
identified  in  the  "agreement  to  initiate" 
and  that  right-of-way  grants  be 
specifically  identified  as  an  authorized 
use.  Paragraph  (c)  of  §  254.4  was 
amended  to  adopt  this  recommendation. 
in  order  to  assure  that  all  affected 
parties  can  be  considered  and  notified. 

Another  industry  respondent  pointed 
out  that  proposed  §  254  4(c)(7)  would 
require  documentation  of  any  agreed 
upon  compensation  of  assumed  costs 
which  are  normally  the  responsibility  of 
the  other  party,  but  that  nowhere  in  the 
regulation  are  these  responsibilities  laid 
out.  It  was  suggested  that  the  final  rule 
spell  out  what  costs  are  normally  to  be 
borne  by  either  party.  Section  254.7  of 
the  rule  gives  a  partial  listing  of  costs  for 
which  compensation  may  be  made,  but 
it  would  be  inappropriate  to  assign 
responsibility  in  this  rule,  as 
responsibilities  may  vary  between 


localities.  The  assignment  of 
responsibility  is  best  made  by  the 
authorized  officer,  in  accordance  with 
local  common  practices. 

Another  respondent  suggested  that 
the  requirement  of  paragraph  (c)(ll)  of 
this  section  of  the  proposed  rule, 
regarding  relocation  of  tenants  on 
involved  non-Federal  lands,  should 
apply  on  an  equal  basis  to  the  Federal 
lands  and  any  occupants.  This 
suggestion  was  not  adopted.  The 
application  of  relocation  benefits 
pursuant  to  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601,  4651}  applies  only  to 
qualified  displaced  parties  on  acquired 
non-Federal  lands.  Under  paragraph 
(c)(3)  of  this  section  of  the  rule,  there  is 
a  requirement  to  identify  any  legitimate 
users  of  the  involved  Federal  lands 
authorized  to  occupy  those  lands. 
Section  254.15(c)(2)  of  the  rule  specifies 
the  measures  required  to  protect  such 
authorized  users. 

Two  parties  asked  that  paragraph 
(c)(l  1)  also  be  used  to  establish  the 
sequence  and  timelines  for  other 
required  reports  or  clearances.  The 
requirement  that  the  agreement  provide 
a  timeline  is  already  specified  in 
paragraph  (c)(5)  of  this  section;  the 
sequence  of  preparing  or  approving 
required  reports  is  subject  to  negotiation 
and  agency  administrative  procedures. 

Another  respondent  recommended 
deleting  the  entire  second  sentence  of 
paragraph  (d)  of  this  section  of  the 
proposed  rule,  which  provided  that,  in 
the  absence  of  current  market 
information  reliably  supporting  values, 
the  parties  may  agree  to  use  other 
acceptable  and  commonly  recognized 
methods  to  estimate  values.  This 
respondent  said  that  this  provision  is 
"inconsistent  with"  and  would 
"eviscerate"  §  254.9  of  the  rule.  To  the 
contrary,  this  provision  is  identical  to 
the  provision  of  §  254.9(b)(3)  of  the  rule. 
This  provision  allows  the  use  of  other 
methods  to  determine  the  value  of 
unique  properties,  for  which  there  are 
no  comparable  sales. 

Several  respondents  questioned 
whether  any  authority  exists  to  deny 
appeal  rights  to  exchange  proponents,  or 
anyone  else,  when  the  Federal  or  non- 
Federal  parties  withdraw  from  an 
exchange  proposal  as  provided  in 
paragraph  (g)  of  this  section  of  the 
proposed  rule.  One  of  the  parties 
recommended  deleting  this  paragraph. 
Another  felt  there  should  be  no  appeal 
if  the  non-Federal  party  withdraws.  The 
final  rule  retains  paragraph  (g)  as 
proposed.  As  provided  by  §  254.4(c)  of 
the  rule,  an  agreement  to  initiate  an 
exchange  is  nonbinding  on  all  parties. 


An  administrative  appeal  opportunity 
is.  therefore,  illogical  and  meaningless. 
However,  pursuant  to  §254.13,  final 
notices  of  decision  of  the  Federal 
authorized  officer  are  appealable. 

Section  254.5 — Assembled  land 
exchanges.  This  section  of  the  proposed 
rule  addressed  procedures  to  be 
followed  when  an  entity  has  assembled 
non-Federal  parcels  from  multiple 
ownerships  and  offers  the  assembled 
parcels  for  exchange  as  one  transaction. 
Several  States  expressed  concern  that 
under  the  proposed  regulations  States 
might  be  considered  single  owners  of 
multiple  parcels  involved  in  an 
exchange,  resulting  in  lower  appraised 
values,  when  compared  with  an 
assembled  multiple  ownership 
exchange.  States  or  any  other 
landowners  may  qualify  for  assembled 
land  exchanges  and  the  valuation  , 
procedures  discussed  in  §  254.9(b).  if 
they  assembled  the  offered  non-Federal 
parcels  from  multiple  ownerships,  in 
accordance  with  the  terms  of  an 
agreement  to  initiate.  This  provision  of 
the  final  rule  did  not  change  from  the 
proposed. 

Section  254.6 — S€'gregative  effect. 
This  section  of  the  proposed  rule 
provided  for  withdrawal  of  Federal 
lands  and  interests  in  lands  from  entry 
under  public  land  and  mineral  laws  for 
up  to  5  years  when  a  proposal  is  made 
to  exchange  Federal  lands.  One 
respondent  felt  that  no  further 
segregation  authority  should  be 
provided  because  too  much  land  has 
been  withdrawTi  in  the  past.  Another 
felt  the  statutory  authority  for  the  five- 
year  segregation  is  limited  to  the 
"mining  laws"  not  the  "public  land 
laws."  This  rule  provides  no  additional 
segregation  authority,  but  merely  allows 
segregation  by  record  notation  in  lieu  of 
publication  in  the  Federal  Register.  It  is 
true  that  the  Federal  Land  Exchange 
Facilitation  Act  only  allows  for 
segregation  from  appropriation  under 
the  mining  laws.  However,  public  land 
law  segregation  to  protect  the  Federal 
and  non-Federal  parties  from  competing 
lands  actions  during  consideration  of  an 
e.xchange  is  authorized  by  section  204(b) 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976;  that  authority 
was  not  rescinded  by  the  Federal  Land 
Exchange  Facilitation  Act.  Segregation 
of  lands  provides  stability  which  allows 
appraisal  of  values  and  processing 
toward  conveyance  without  disruption 
from  subsequent  entry  onto  the  Federal 
lands.  Accordingly,  this  provision  was 
retained  in  the  final  rule. 

One  respondent  raised  a  question 
regarding  the  effect  on  right-of-way 
authorizations  that  expire  during  the 
segregative  period.  That  respondent  felt 
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that  the  holder  of  a  right-of-way  should 
have  the  ability  to  renew  during  the 
period  of  segregation.  The  rule  would 
not  prohibit  such  renewal.  The 
segregation  is  from  the  mining  laws  and 
the  public  land  laws  only.  The  public 
land  laws  as  defined  in  §  254.2  of  the 
rule  deal  with  the  disposal  of  National 
Forest  lands  reserved  from  the  public 
domain.  Rights-of-way  are  not  disposal 
actions  and,  therefore,  are  not  affected 
by  the  segregation. 

Section  254.7 — Assumption  of  costs. 
This  section  of  the  proposed  rule  sets 
out  those  costs  the  authorized  officer 
may  assume  without  compensation  and 
how  parties  may  be  compensated  for 
assumption  of  costs  normally  borne  by 
the  other  party.  Thirty-one  comments 
were  received  on  this  section  of  the 
proposed  rule.  A  major  concern  of  the 
respondents  related  to  the  criteria  in 
paragraph  fb)  that  determine  if  the 
authorized  officer  can  compensate  the 
other  parties  for  assumption  of  costs  or 
assume  the  costs  without  compensation 
from  the  other  parties.  They  felt  these 
criteria  placed  unwarranted  limitations 
on  the  exercise  of  the  cost  compensation 
authority  granted  by  the  Federal  Land 
Exchange  Facilitation  Act.  The  Act 
requires  the  Secretary  to  determine  if  it 
is  in  the  public  interest  to  make 
adjustments  to  values  by  compensating 
the  non-Federal  party  for  assuming 
certain  costs.  Therefore,  it  is  necessary 
in  the  rule  to  establi.sh  when  Federal 
compensation  or  assumption  of  costs  is 
in  the  public  interest.  Failure  to  do  so 
would  provide  an  environment  that 
could  foster  arbitrary,  capricious,  and 
inconsistent  decisions.  These  criteria 
are  retained  without  change  in  the  final 
rule  to  ensure  that  compensation  for 
costs  assumed  is  in  the  public  interest. 

A  concern  was  expressed  that  cash 
equalization  funds  for  compensation  not 
be  restricted  to  specific  exchanges  but 
be  available  in  a  general  exchange  fund 
so  processing  is  not  affected  by  budget 
delays.  Cash  equalization  funds  are 
appropriated  and  made  available  to  the 
Forest  Service  in  a  general  fund  for  use 
in  any  qualifv'ing  land  exchange. 
Therefore.  Federal  cash  equalization 
needs  seldom  delay  case  processing. 

One  respondent  suggested  that 
compensation  be  allowed  whenever  it  is 
in  the  best  interest  of  both  parties,  rather 
than  on  an  "exceptional  basis."  Mutual 
interest  is  an  essential  ingredient  of 
every  land  exchange;  however,  the 
government  must  be  concerned  with  the 
aggregate  effect  of  cost  com.pensation. 
Without  a  limitation  on  Federal  cost 
assumption  compensation,  the  United 
States  taxpayer  could  end  up  paying 
disproportionate  costs  in  the  aggregate 
for  land  exchange.  Therefore,  the 


Department  believes  the  "exceptional 
circumstance"  limitation  is  appropriate 
and  necessary  to  protect  the  public 
interest  and  it  has  been  retained  in  the 
final  rule. 

h  appeared  to  one  respondent  that 
there  was  no  restriction  on  the 
adjustment  of  relative  values,  other  than 
the  25  percent  cap,  to  adequately  protect 
the  government  from  bearing  undue 
costs.  In  fact,  however,  the  Federal  Land 
Exchange  Facilitation  Act  states  that  the 
amounts  to  be  compjensated  must  be 
reasonable  and  must  accurately  refiect 
the  value  of  the  cost  and  ser\ice.  This 
wording  is  incorporated  in  paragraph 
(b)(1)  of  this  section  of  the  rule  as  one 
of  the  five  criteria  that  must  be  met 
before  compensation  can  be  paid.  Each 
exchange  has  specific  circumstances,  so 
anything  other  than  general  restrictions 
could  impede  an  exchange,  which 
would  be  counter  to  the  intent  of  the 
Act.  The  five  criteria  contained  in 
paragraph  (b),  along  with  the  25  percent 
limitation  of  §  254.12,  offer  the 
authorized  officer  reasonable  parameters 
for  ensuring  that  Federal  assumption  of 
costs  or  compensation  for  costs  assumed 
by  other  parties  is  in  the  public  interest. 

It  was  suggested  that  the  term  "in  the 
public  interest"  be  defined.  A  public 
interest  determination  involves  many 
factors,  as  described  in  §  254.3(b)  of  the 
rule.  However,  for  purposes  of 
assumption  of  non-Federal  costs 
without  compen.sation  and  for 
compensation  of  non-Federal  parties 
who  assume  Federal  processing  costs, 
§  254.7(h)  of  the  rule  sets  forth  the 
circumstances  under  which  such 
purposes  are  deemed  to  be  in  the  public 
interest.  Therefore,  this  suggestion  was 
not  adopted. 

A  suggestion  was  made  to  spell  out 
which  costs  will  be  borne  by  whom 
within  the  agreement  to  initiate  an 
exchange.  As  previously  noted, 
§  254.4(c)  of  the  rule  provides  that  an 
agreement  to  initiate  must  assign 
responsibility  for  costs  and  specify 
whether  certain  costs  will  be 
compensated. 

Two  respondents  stressed  the  need  to 
list  the  costs  associated  with  the 
completion  of  NEPA  documentation  as 
not  necessarily  being  costs  associated 
with  the  Federal  government's  portion 
of  the  exchange.  This  suggestion  was 
not  adopted.  There  are  many 
requirements  involved  in  a  land 
exchange.  Section  254.4(c)(6)  of  the  rule 
requires  an  assignment  of  responsibility 
for  performance  of  required  functions 
and  for  costs  associated  with  processing 
an  exchange  in  the  agreement  to  initiate. 
NEPA  documentation  is  one  of  those 
required  functions  and  is  typically  a 
responsibility  of  the  Federal  agency. 


One  respondent  wanted  to  make  sure 
that  the  costs  associated  with  the 
cultural  resources  survey,  mitigation 
including  excavation,  reports,  and 
coordination  with  the  State  Historic 
Preservation  Officer  (SHPO),  are 
considered.  This  was  adequately 
covered  in  the  proposed  rule  and  is 
retained  in  the  final  rule  at  §  254.7(a)(2) 
which  states  that  parties  may  agree  to 
make  adjustments  in  relative  values  to 
cover  costs  which  include  cultural 
resource  surveys  and  mitigation. 

One  reviewer  suggested  clarifying 
paragraph  (b)  is  as  it  applies  to 
agreement  to  initiate  provisions  under 
paragraph  (a)  of  this  section  of  the  rule. 
The  criteria  for  compensation  or 
assumption  of  costs  listed  in  paragraph 
(b)  should  be  determined  by  the 
authorized  officer,  documented  in  either 
the  agreement  to  initiate  or  in  a  separate 
document,  and  made  part  of  the  case 
record  file  for  that  land  exchange. 

It  was  suggested  that  costs  incurred  by 
the  non-Federal  party  as  a  result  of  the 
Federal  government  being  a  party  to  the 
exchange  should  be  compensated  by  the 
government.  This  respondent  further 
stated  that  paragraph  (b)  of  this  section 
of  the  proposed  rule  attempted  to 
combine  compensation  to  the  non- 
Federal  party  with  compensation  for 
Federal  costs  and,  thus,  was  vague.  Each 
exchange  is  based  on  its  own  unique 
situation.  The  special  requirements  of 
each  party,  including  the  United  States, 
must  be  addressed  on  a  case-by-case 
basis.  It  would  be  unnecessary  to 
require  compensation  of  the  non- 
Federal  party  as  a  standard  matter  of 
practice.  In  every  exchange  case,  the 
authorized  officer  is  required  to 
establish  which  party  has  the 
responsibility  for  accomplishing  and 
paying  for  each  step  of  the  exchange 
process.  Those  processes  and  their  costs 
which  are  the  responsibility  of  the 
United  States  will  be  borne  by  the 
Forest  Service,  unless  the  non-Federal 
party  voluntarily  agrees  to  assume  them. 

Section  254.8 — Notice  of  exchange 
proposal.  Several  respondents  requested 
that  the  regulation  specifically  state  that 
the  State  government  be  notified  at  the 
time  of  the  notice  of  exchange  rather 
than  waiting  until  the  notice  of 
decision.  One  of  these  also  requested 
that  the  congressional  delegation  be 
included  in  this  notice  of  exchange 
proposal.  These  recommendations  were 
adopted  and  are  included  in  paragraph 
(a)  of  this  section  of  the  final  rule. 

A  right-of-way  holder  requested  that 
notice  be  provided  to  the  authorized 
users  concurrent  with  the  publication  of 
the  first  newspaper  notice.  Concurrent 
notice  to  ail  authorized  users,  including 
right-of-way  holders,  was  specified  in 
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paragraph  (a)  of  this  section  of  the 
proposed  rule  and  is  retained  in  the 
final  rule. 

One  respondent  questioned  if  the 
notice  would  be  published  in  all 
newspapers  in  the  counties  in  which  the 
lands  to  be  exchanged  are  located. 
Paragraph  (a)  of  this  section  of  the  rule 
requires  a  notice  to  be  published  in  a 
newspaper  of  general  circulation  in  the 
counties  where  the  Federal  and  non- 
Federal  lands  involved  in  the  exchange 
proposal  are  located.  That  could  require 
publication  in  one  or  more  newspapers, 
or  in  a  single  newspaper  that  covers 
several  counties,  as  needed  to  notify  the 
public. 

One  respondent  suggested  that 
paragraph  (a)(4)  of  proposed  §  254.8  be 
revised  to  make  it  clear  that  public 
comments  regardmg  the  environmental 
impacts  of  the  proposed  exchange  are 
being  sought.  This  respondent  also  felt 
paragraph  (a)  should  include  a 
statement  describing  the  present  use 
and  proposed  use  of  the  lands  to  be 
exchanged  and  asked  for  clarification  of 
the  meaning  of  "description"  of  the 
lands  being  considered  for  exchange. 
Paragraph  (a)(4)  of  the  proposed  rule 
stated  that  comments  would  be  sought 
from  the  public  and  that  timely 
comments  would  be  considered  in  the 
environmental  analysis  of  the  proposal; 
however,  the  language  was  not  as  clear 
as  it  might  be.  Therefore,  in  the  final 
rule,  paragraph  (a)(4)  has  been  revised 
to  make  clear  that  the  public  is  invited 
to  submit  any  comments  on  or  concerns 
about  the  exchange  proposal,  including 
advising  the  agency  on  any  liens  or 
other  encumbrances  or  claims  related  to 
the  lands.  Paragraph  (bl  then  links 
receipt  of  these  comments  to  the 
environmental  analysis.  As  previously 
noted,  additional  opportunity  for  public 
input  during  environmental  analysis 
will  be  offered  as  appropriate.  A 
primary-  purpose  of  the  notices  of 
exchange  proposal  is  to  identify  those 
persons  with  interests  in  the  lands  or 
claims  against  the  involved  properties. 
To  facilitate  such  notification,  the 
properties  must  be  described  legally. 
However,  the  authorized  officer  may 
include  additional  information,  as 
appropriate,  for  ease  of  identifying  the 
lands.  Information  regarding  intended 
uses  of  the  involved  lands  is  always 
available  at  the  local  agency  office. 

Two  respondents  expressed  confusion 
as  to  when  the  public  is  notified.  The 
public  is  notified  first  of  a  proposed 
exchange  when  the  parties  enter  into  an 
agreement  to  initiate  and  again  when  a 
decision  is  reached. 

Two  respondents  suggested  that  the 
notice  to  authonzed  users  should  be  bv 
certified  mail.  However,  this  suggestion 


was  not  adopted;  the  authorized  officer 
needs  the  freedom  to  choose  the  best 
and  most  appropriate  means  to  notify 
authorized  users,  including  certified 
mail. 

A  State  government  official  requested 
that  notice  be  given  by  Federal  Register 
publication.  Although  Federal  Register 
notice  would  reach  groups  on  a  national 
scale,  newspaper  publication  is  a  more 
effective  way  to  reach  most  interested 
and  potentially  affected  persons  and 
groups.  This,  in  combination  with  the 
direct  notice  requirements  of  paragraph 
(a),  will  ensure  effective  notice. 
Additional  requirements  to  give  notice 
in  the  Federal  Register  would  be 
administratively  burdensome,  costly, 
and  redundant. 

One  respondent  expressed  confusion 
as  to  how  the  notice  of  exchange 
proposal  relates  to  forest  plan  notices. 
Unless  the  proposed  exchange  requires 
a  land  and  resource  management  plan 
amendment  or  revision,  the  notice  of 
exchange  proposal  has  no  relationship 
to  land  and  resource  management 
planning. 

In  addition  to  the  changes  made  in 
response  to  comments,  paragraph  (a) 
was  revised  in  the  final  rule  to  explicitly 
require  that  the  notice  of  exchange 
proposal  include  the  deadline  for 
comments  to  be  received  and  the  name, 
title,  and  address  of  the  official  to  whom 
comments  should  be  sent  and  from 
whom  additional  information  may  be 
obtained. 

Some  respondents  suggested  that 
minor  modifications  to  the  notice  of 
exchange,  for  example,  in  the  case  of 
acreage  adjustments  to  equalize  values, 
should  not  have  to  be  republished 
because  republication  would  be  counter 
to  the  intent  to  expedite  exchanges. 
Minor  corrections  of  descriptions  or 
acreages  or  reduction  of  published 
acreages  to  achieve  equal  values  do  not 
require  republication.  However,  any 
addition  of  new  lands  to  achieve  equal 
values,  not  previously  published,  will 
require  republication.  This  was  a 
provision  of  the  proposed  rule  and  is 
retained  in  the  final  rule. 

Section  254.9 — Appraisals.  A 
respondent  expressed  concern  with  the 
reference  to  the  Uniform  Appraisal 
Standards  for  Federal  Land 
Acquisitions,  since  those  standards  are 
focused  on  acquisition  under  threat  of 
condemnation;  the  respondent 
recommended  instead  that  the 
Standards  of  Professional  Practice 
promulgated  by  the  American  Institute 
of  Real  Estate  Appraisers  (now  the 
Appraisal  Institute)  be  adopted  as  the 
accepted  standard.  This 
reco.Timendation  cannot  be  fully 
adopted.  The  Federal  Land  Exchange 


Facilitation  Act  directs  the  agencies  to 
comply  with  appraisal  standards  set 
forth  in  "Uniform  Appraisal  Standards 
for  Federal  Land  Acquisitions"  to  the 
extent  practical.  The  appraisal  standards 
adopted  in  this  rule  are  consistent  with 
that  direction.  However,  some  aspects  of 
the  Uniform  Standards  of  Professional 
Appraisal  Practice  regarding  appraisal 
standards,  which  the  Appraisal  Institute 
has  adopted,  have  been  incorporated  in 
§254.9  of  this  rule. 

Two  professional  appraisal 
organizations  suggested  that  BLM  and 
the  Forest  Service  adopt  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  to  assure  consistency  and 
quality  in  appraisals.  The  Uniform 
Standards  of  Professional  Appraisal 
Practice  include  standards  for  all 
categories  of  appraisal,  including  real 
and  personal  property,  and  are  more 
general  than  the  Uniform  Federal 
Standards.  The  Uniform  Appraisal 
Standards  for  Federal  Land  Acquisitions 
set  detailed  requirements  for  the  act  or 
process  of  estimating  value.  Since  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  define  an  appraisal 
report  differently  from  that  generally 
recognized  by  Federal  agencies,  this 
suggestion  was  not  adopted.  The 
appraisal  standards  in  this  rule  apply 
specifically  to  land  exchanges  entered 
into  by  BLM  and  the  Forest  Service. 
They  reflect  standards  applicable  to 
exchange  transactions  and  appraisals  or 
appraisal  reports  as  defined  in  §  254.2  of 
the  rule.  The  standards  are  consistent 
with  the  Uniform  Standards  of 
Professional  Appraisal  Practice  and 
incorporate  the  Goveniment-wide 
Uniform  Appraisal  Standards  for 
Federal  Land  Acquisitions:  Interagency 
Land  Acquisition  Conference  1992 
(Washington,  DC.  1992),  ISBN  0-16- 
038050-2  and  the  Department  of 
Transportation  standards  of  appraisal 
(49  CFR  part  24,  subpart  B). 

(a)  Appraiser  qualifications.  Several 
comments  were  received  regarding  the 
proposal  to  require  appraisers  to  be 
certified  or  licensed  under  State  law. 
Two  believed  requiring  all  appraisers  to 
be  State  certified  or  licensed  was 
impractical  and  possibly  premature, 
since  many  States  have  not  fully 
enacted  their  appraisal  certification 
laws.  One  of  the  two  suggested  that 
State  certification  or  licensing  should  be 
a  goal  and  not  a  requirement.  Two 
professional  appraisal  organizations 
expressed  support  for  the  provision. 

Eighteen  States  currently  require  all 
appraisers  to  be  either  certified  or 
licensed  regardless  of  the  type  of  real 
estate  transaction.  The  remaining  States 
require  only  those  appraisers  involved 
in  appraising  property  for  Federally 
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regulated  financial  agencies  to  be 
certified  or  licensed.  In  some  States, 
appraisers  not  involved  in  Federally 
related  financial  transactions  may 
voluntarily  become  certified  or  licensed. 

Federal  real  estate  appraisers 
performing  appraisal  assignments 
related  to  their  jobs  are  generally 
exempt  from  State  licensing 
requirements.  However,  for  purposes  of 
supporting  uniform  national  standards 
for  appraisers,  it  is  important  that 
agency  appraisers  be  qualified  and  meet 
training  and  experience  standards 
adopted  by  State  regulatory  agencies.  To 
eliminate  potential  problems  resulting 
from  uneven  progress  by  the  States  in 
implementing  certification  or  licensing 
requirements,  the  final  rule  has  been 
revised  to  require  qualified  appraisers  to 
possess  qualifications  consistent  with 
State  regulatory  requirements  meeting 
the  intent  of  Title  XJ  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989. 

Consequently,  the  agency  will  assist 
and  encourage  staff  appraisers  to 
become  certified  or  licensed.  Where  it  is 
unnecessary  or  impractical  to  meet  State 
requirements,  staff  appraisers  will 
possess  qualifications  consistent  with 
generally  accepted  State  regulatory 
requirements  in  other  States  as 
established  by  each  agency. 

One  State  government  agency 
explained  that  its  staff  appraisers  were 
exempt  from  certification  requirements 
under  the  State  law.  This  official 
suggested  that  the  rule  be  revised  to 
clearly  indicate  that  State  agency  staff 
appraisers  who  are  exempt  from  the 
State  requirements  be  recognized  as 
being  qualified  to  do  exchange 
proposals.  This  suggestion  was  partially 
adopted.  Appraisers  exempt  from  State 
law  do  not  have  to  be  certified  or 
licensed.  However,  the  appraisers  in 
Federal  land  exchanges  must  meet 
standards  generally  comparable  to  State 
training  and  experience  qualifications  as 
established  by  the  Forest  Service  and 
BLM. 

Another  comment  expressed  concern 
that  criteria  for  a  qualified  appraiser  did 
not  address  reciprocity;  i.e.,  a  State 
agreement  to  accept  State  certification 
and  licenses  issued  by  other  States.  This 
person  felt  that  unless  the  States 
generally  agreed  on  qualification 
standards  that  permitted  reciprocity,  it 
would  be  difficult  for  agency  and 
contract  appraisers  to  appraise  in  States 
other  than  those  in  which  they  are 
certified  or  licensed.  Inconsistent  State 
standards  will  hamper  the  free  How  of 
appraisal  services  across  State 
boundaries;  however,  reciprocity  is  a 
State  issue,  not  a  matter  under  P'orest 
Service  or  BLM  jurisdiction.  Therefore, 


the  rule  was  not  revised  to  address 
reciprocity. 

The  definition  of  a  qualified  appraiser 
contained  in  the  proposed  rule  included 
a  provision  that  the  appraiser  be 
approved  by  the  authorized  officer. 
Three  persons  suggested  this  was  unfair 
and  that  instead,  the  parties  should 
agree  on  selection  of  the  appraiser.  The 
authorized  officer  must  approve  the 
appraiser  agreed  upon  and  selected  by 
the  parties.  As  provided  in  §  254.4  of  the 
proposed  rule  and  retained  in  the  final 
rule,  the  parties,  in  arranging  for 
appraisals,  must  agree  on  the  selection 
of  a  qualified  appraiser. 

One  person  interpreted  the  first 
sentence  in  paragraph  (a)(1)  of  this 
s^tion  of  the  proposed  rule  to  require 
the  agency  to  use  one  appraiser  for  both 
the  Federal  and  non-Federal  lands  in  ail 
cases.  This  respondent  suggested  the 
paragraph  be  changed  to  allow  use  of  a 
second  appraiser  when  only  one  side  of 
an  exchange  is  in  dispute.  There  was  no 
intention  to  require  only  one  appraiser 
to  appraise  both  the  Federal  and  non- 
Federal  lands.  In  response,  the  final  rule 
refers  to  "appraisers"  to  alleviate  this 
potential  misunderstanding. 

(b)  Market  value.  Paragraph  (b)  of 
§  254.9  of  the  proposed  rule  set  out 
standards  to  guide  appraisers.  A 
respondent  suggested  that  paragraph 
(b)(l)(iii)  be  modified  to  require  that 
consideration  of  prices  paid  for  similar 
properties  be  limited  to  properties  "in 
the  same  general  location  as  the  subject 
property."  This  limitation  would 
severely  restrict  an  appraiser's  analysis 
of  properties  possessing  unique  historic, 
wildlife,  recreation,  wilderness,  scenic, 
or  other  resource  values,  for  which 
comparable  property  transactions  may 
be  beyond  the  general  location  of  the 
subject  property;  therefore,  the 
suggestion  was  not  adopted. 

Several  comments  were  received 
asking  that  the  list  of  resource  values  in 
paragraph  (b)(l)(iii)  of  this  section  of  the 
proposed  rule  be  expanded  to  include 
watershed  and  archaeological  values. 
This  suggestion  was  not  adopted.  It  is 
impracticable  to  list  all  resource  values 
to  be  considered  by  the  appraiser,  and 
the  list  is  merely  suggestive,  not  all 
inclusive.  The  phrase  "and  other 
resource  values  or  amenities"  covers  all 
other  resources  that  may  have  value  in 
the  private  competitive  market, 
including  watershed  and  archaeological 
values. 

A  reviewer  suggested  that  paragraph 
(b)(l)(iv)  of  this  section  of  the  proposed 
rule  be  revised  to  require  the  appraiser 
to  consider  water  rights  along  with 
timber  and  mineral  interests.  The 
reviewer  noted  that  water  rights  may  be 
transferred  in  an  exchange,  but. 


depending  on  the  State,  may  not  be 
considered  to  be  an  "interest  in  the 
land."  This  suggestion  was  adopted. 

Several  comments  were  received 
indicating  an  apparent  conflict  between 
instructions  in  paragraphs  (b)(l)(v)  and 
those  in  (b)(l)(vi)  of  this  section  of  the 
proposed  rule,  regarding  how  to 
appraise  multiple  properties  in  an 
assembled  exchange.  Paragraphs  (b)(1) 
(v)  and  (vi)  of  the  proposed  rule  were 
combined  into  paragraph  (b)(l){v)  of  the 
final  rule  to  clarify  that  if  stipulated  in 
an  agreement  to  initiate,  lands 
iassembled  from  multiple  ownerships 
can  be  appraised  separately. 

Several  people  commented  on 
proposed  paragraph  (b)(l)(vii),  which 
would  have  required  the  appraiser  to 
disregard  any  change  in  market  value 
caused  by  the  intent  of  the  agency  to 
acquire  the  non-Federal  property.  One 
recommended  "similar  protection"  for 
the  non-Federal  party.  Another 
suggested  adding  an  exclusion  for 
property  where  the  intended  use  is  the 
highest  and  best  use.  Another  stated  that 
this  paragraph  "clearly  violates"  the 
provision  of  the  Act  that  requires  that 
the  same  nationally  approved  appraisal 
standards  be  used  in  appraising  both  the 
Federal  and  non-Federal  lands.  This 
respondent  further  stated  that  the 
paragraph  should  be  deleted  or  the  non- 
Federal  parties  should  be  afforded  the 
same  protection.  In  response,  the 
Department  believes  these  are  valid 
points  and  has  removed  this  provision 
from  the  final  rule. 

A  mining  industry  association 
suggested  that  this  paragraph  of  the  rule 
include  a  statement  that  appraisers 
should  disregard  any  increase  in  value 
to  Federal  lands  resulting  from  a  non- 
Federal  party's  particular  need  to 
acquire  the  land.  It  was  the  association's 
belief  that  appraisers  overvalue  Federal 
lands  adjacent  to  operating  mines.  This 
suggestion  was  not  adopted,  since  the 
appraiser  must  take  into  consideration 
all  potential  buyers  and  uses  of  the 
property,  including  possible  purchase 
by  adjacent  property  owners.  The  value 
estimation  should  reflect  motivational 
factors  evident  in  similar  transactions, 
i.e.,  sales  of  abutting  lands. 

One  respondent  thought  that 
standardized  appraisal  methods  may  not 
be  applicable  to  exchanges  in  Alaska,  as 
there  are  very  few  sales,  lands  are  often 
unsurveyed,  and  very  little  information 
is  available  regarding  resource  values, 
particularly  mineral  values.  This  person 
suggested  that  the  authorized  officer  be 
permitted  to  instruct  the  appraiser  to 
use  the  best  procedure  available  to 
provide  a  reasonable  estimate  of  value. 
This  contingency  was  already  provided 
for  in  proposed  paragraph  (b)(2)  of  this 
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section,  which  would  allow  the 
authorized  officer  to  use  other 
acceptable  methods  to  estimate  values 
when  market  information  is  not  readily 
available.  This  provision  is  retained  as 
paragraph  (b)(3)  in  the  final  rule. 

One  reviewer  suggested  reliance  on 
the  "departure"  provisions  of  the 
L^niform  Standards  of  Professional 
Appraisal  Practice,  which  would  permit 
an  appraiser  to  indicate  the  basis  for 
using  only  the  market  approach  to  value 
(as  opposed  to  all  three  approaches — 
market,  cost,  and  income).  This 
suggestion  was  not  adopted,  as  the 
principal  direction  for  Federal 
appraisals  comes  from  the  Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions,  which  specifies  the  direct 
comparison  or  market  approach  as  the 
preferred  approach.  The  Uniform 
Standards  of  Professional  Appraisal 
Practice  supplements  the  Federal 
standards. 

In  addition  to  the  changes  made  in 
respon.se  to  comments,  paragraphs 
(b){l)(vi)(A).  (B)  have  been  redesignated 
in  the  final  rule  as  paragraphs  (b)(2)(i), 
(ii)  for  clarity.  Paragraph  (b)(2)  is  thus 
redesignated  as  (b)(3)  in  the  final  rule. 

(c)  Appraisal  i-^port  standards.  Three 
respondents  e«  ^'ivssed  concern  that 
language  contained  in  paragraph  (c)(5) 
of  this  section  of  the  proposed  rule  was 
vague  and  could  subject  appraisers  to 
open-ended  liability  rtgarding 
disclosure  of  potentially  hazardous 
environmental  conditions.  Upon  review. 
the  Department  a^ees  with  these 
comments.  As  a  result,  this  provision 
has  been  modified  to  require  the 
appraiser  to  disclose  in  the  appraisal 
report  any  condition  that  is  observed 
d'..ring  the  inspection  of  the  property  or 
becomes  knov\'n  to  the  appraiser 
through  normal  research  that  would 
lead  the  appraiser  to  believe  that 
hazardous  substances  may  be  present  on 
tb.e  property  being  appraised. 

One  person  expressed  concern  over 
the  lack  of  sufficient  safeguards  against 
potential  "windfalls."  This  respondent 
suggested  that  two  independent 
appraisals  be  required  on  exchanges 
when  land  values  exceed  $300,000. 
Such  a  requirement  is  unnecessary,  as 
dollar  thresholds  are  not  reliable 
indicators  that  an  appraisal  assignment 
is  complex  and,  therefore,  requires 
another  independent  valuation.  Further, 
such  a  regulatory  requirement  would 
increase  processing  costs  and  could 
delay  a  land  exchange.  The  need  for  two 
appraisals  should  be  determined  by  the 
parties  involved  in  an  exchange  and 
should  be  based  on  the  complexity  of 
the  appraisal. 

One  respondent  observed  that  parties 
to  an  exchange  would  be  required  to 


invest  considerable  time  and  expense  in 
conducting  studies,  appraisals,  and  title 
clearance  before  an  informed  decision 
could  be  made  whether  to  pursue  the 
exchange.  Since  values  can  change  over 
a  period  of  time,  it  was  suggested  that 
once  the  parties  agree  on  value,  those 
values  be  binding  for  a  period  of  not  to 
exceed  two  years.  This  suggestion  was 
not  adopted.  The  parties  must  agree  to 
pursue  an  exchange  early  in  the  process, 
in  an  agreement  to  initiate,  before 
incurring  any  significant  investment  of 
time  and  expense.  However,  until  a 
binding  exchange  agreement  is  entered 
all  parties  are  subject  to  loss  of  their 
investments  if  any  party  decides  that  the 
proposed  exchange  is  no  longer  feasible. 
The  signing  of  a  binding  exchange       ' 
agreement  pursuant  to  §  254.14  fixes  the 
agreed  upon  values  and  commits  the 
parties  to  continue  until  the  transaction 
is  com.pleted.  This  avoids  last-minute 
changes  in  values  and  other  elements  of 
the  exchange  which  could  jeopardize 
the  stability  that  is  necessary  for  closing 
any  real  estate  transaction. 

Another  person  suggested  that 
paragraph  (c)(10)(ii)  of  tliis  section  of 
the  proposed  rule,  requiring  all 
appraisers  to  certify  that  they  personally 
examined  all  comparable  sales,  could  be 
unrealistic.  This  reviewer  felt  that  since 
comparable  properties  may  be  located  in 
many; different  areas  of  a  State  or  other 
regions  of  the  country,  this  provision 
may  be  unnecessarily  costly  and  lead  to 
inordinate  delays.  This  suggestion  was 
not  adopted.  It  is  a  long-standing 
requirement  of  Federal  appraisal 
standards  and  a  requirement  of  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  that  an  appraiser 
must  make  a  personal  on-site 
examination  of  the  comparable  sales  to 
perform  an  accurate  comparative 
analvsis. 

(d]  Appraisal  review.  There  were  few 
comments  regarding  appraisal  review. 
However,  one  appraisal  organization 
concurred  with  the  outlined  review 
process  and  suggested  requiring 
additional  education  and  experience  for 
an  appraiser  to  be  considered  a  qualified 
review  appraiser.  Although  additional 
education  and  experience  are  always 
desirable,  the  standards  set  forth  in 
paragraph  (a)  of  this  section  of  the  rule 
are  adequate  in  that  they  require  the 
appraiser  to  possess  the  minimum 
qualifications  consistent  with  State 
regulatory  requirements  meeting  the 
intent  of  Title  XI  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989. 

Other  comments  suggested  that  the 
review  appraiser  should  be  an  agency 
employee  and  that  the  reviewer  should 
be  appointed  by  the  authorized  officer. 


These  suggestions  were  not  adopted. 
Paragraph  (a)  of  this  section  of  the  final 
rule  would  allow  reviewers  to  be 
employees  or  contractors  of  the  Federal 
or  non-Federal  exchange  parties,  to 
provide  for  those  situations  when  it  is 
in  the  public  interest  to  use  a  qualified 
non-P'ederal  review  appraiser. 
Additionally,  it  should  be  noted  that  the 
authority  to  review  appraisals  is 
delegated  by  the  Secretary  to  the  Chief 
Appraiser,  instead  of  to  the  authorized 
officer,  to  maintain  the  independence  of 
the  valuation  process  from  the  e.xchange 
negotiation  process. 

Section  254.10 — Bargaining: 
arbitration.  Sixteen  comments  were 
received  on  this  section  of  the  proposed 
rule  objecting  to:  (1)  Appoiatm.ent  of  an 
arbitrator  by  the  Secretary;  (2)  allow'ing 
an  arbitration  decision  to  be  binding  for 
a  period  not  to  exceed  2  years;  (3) 
allowing  the  agency  180  days  for  review 
of  the  appraisal;  and  (4)  limiting 
arbitration  to  issues  regarding  value  of 
the  property.  No  change  was  made  to 
the  rule  in  response  to  the.se  comments, 
as  these  provisions  are  specific 
requirements  of  section  3  of  the  Federal 
Land  Exchange  Facilitation  Act. 

One  person  felt  this  section  should 
clarify  who  would  pay  the  costs  of 
arbitration.  This  suggestion  was  not 
adopted.  First,  the  costs  of  arbitration 
may  be  addressed  in  an  agreement  to 
initiate.  Second,  if  the  parties  have  not 
reached  prior  agreement  on  paying 
arbitration  costs,  the  rules  of  the 
American  Arbitration  Association, 
which  the  Exchange  Facilitation  Act 
specifies  must  be  used,  provide  for  the 
assignment  of  costs. 

Section  254. 1 1 — Exchanges  at 
approximately  equal  value.  One 
respondent  felt  the  $150,000  limit  was 
too  high  and  recommended  establishing 
a  level  consistent  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  This 
suggestion  was  not  adopted.  The 
$150,000  limit  was  established  by  the 
Federal  Land  Exchange  Facilitation  Act 
of  1988. 

Section  254.12 — Value  equalization; 
cash  equalization  waiver.  One 
respondent  stated  that  the  rule  should 
provide  safeguards  against  windfalls, 
asserting  that  non-Federal  parties 
acquiring  property  under  the  guise  of  an 
equalization  payment  are  actually 
purchasing  that  land  with  no 
competition.  This  suggestion  was  not 
adopted,  as  section  206(b)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  established  sufficient  restrictions 
to  limit  the  use  of  cash  equalization 
payments  in  land  exchanges  to  the 
minimum  necessary. 
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One  respondent  stated  that  BLM 
should  have  the  same  prohibition  on 
waiving  pay-ments  as  the  Forest  Service. 
Another  feh  that  the  Forest  Service 
should  revise  its  rule  on  cash  waivers  to 
be  in  line  with  BLM.  This 
recommendation  cannot  be  adopted. 
The  Exchange  Facilitation. Act's 
prohibition  on  waiver  of  payment  of 
cash  equalization  applies  only  to  the 
Secretary  of  Agriculture. 

It  was  suggested  that  the  25  percent 
limitation  not  be  applied  in  Alaska  and 
that  the  guidance  of  the  Alaska  National 
Interest  Lands  Conservation  Act  should 
be  used  instead.  This  is  already 
accommodated  in  §  254.1{cl  of  the  rule, 
which  specifies  that  the  rules  apply  to 
exchanges  made  under  the  authoriiy  of 
the  Alaska  Native  Claims  Settlement  Act 
or  the  Alaska  National  Interest  Lands 
Conservation  Act,  except  to  the  extent  to 
which  the  rules  conflict  with  provisions 
of  those  Acts. 

Two  respondents  were  concerned 
about  the  25  percent  limitation  imposed 
by  the  regulations.  One  felt  this 
limitation  is  not  in  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  Federal  Land 
E.xchange  Facilitation  Act,  and  that 
while  section  206(b)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
limits  equalization  to  25  percent  of  the 
value  of  the  Federal  lands,  the  Exchange 
Facilitation  Act  provides  that  any 
adjustment  can  be  made  to  the  relative 
value  of  the  lands  for  a.ssumption  of 
costs.  The  respondent  asserted  that, 
therefore,  these  limitations  are 
independent.  The  other  felt  the  agency 
is  limiting  the  ability  to  complete 
exchanges  with  this  provision.  The 
Exchange  Facilitation  Act  provides 
discretionary  authority  to  the  Secretary 
to  adjust  relative  values  to  compensate 
for  costs  assumed  in  accordance  with 
terms  of  the  Agreement  to  Initiate.  In 
accordance  with  §  254.7  of  the  rule, 
such  compensation  will  be  made  by 
rash  equalization  payment  under 
authority  of  section  206fb)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  and  therefore,  will  be 
subject  to  the  25  percent  limitation  of 
that  authority. 

Section  254.13 — Approval  of 
exchange:  notice  of  decision.  A  State 
agency  felt  that  notification  to  States 
will  occur  too  late  as  all  appraisals  and 
reviews  will  have  been  completed.  The 
notice  under  this  section  of  the  rule 
advises  interested  and  concerned 
individuals  and  organizations  that  the 
proposed  exchange  has  been  approved. 
The  earlier  notice  of  exchange  proposal 
sent  to  State  and  local  governments,  and 
others,  under  §  254.8  of  the  rule,  is 
intended  to  provide  all  who  are 


interested  an  opportunity  to  comment 
on  the  proposed  exchange  before  the 
appraisal(s)  and  environmental  analysis. 

One  respondent  recommended  that 
the  Forest  Service  appeal  regulations  be 
amended  to  incorporate  land  exchange 
decisions  as  appealable  actions.  This 
recommendation  was  not  adopted.  Land 
exchange  decisions  are  subject  to  Forest 
Service  appeal  regulations  at  36  CFR 
part  217  and  part  251.  subpart  C.  This 
section  of  the  land  exchange  rules 
merely  informs  readers  of  the 
applicability  of  the  appeal  regulations. 

In  response  to  a  reviewer  who  asked 
when  the  appeal  period  would  begin, 
paragraph  (b)  of  this  section  of  the  rule 
was  revised  to  be  consistent  with  the 
administrative  appeal  regulations  which 
specify  that  the  appeal  period  begins 
after  publication  of  a  notice  of  the 
decision. 

Some  respondents  addressed  the 
duplicative  publication  of  information 
required  by  the  two  e.xchange  notices 
and  the  associated  increased  workload. 
While  there  are  two  publication 
requirements,  each  ser\es  a  different 
purpose.  The  first  is  essential  to  apprise 
the  public  of  the  agency's  intent  to 
initiate  a  land  exchange  and  to  obtain 
public  comment.  The  second  notice  is 
equally  important;  it  provides  notice  of 
the  final  decision  on  the  proposal  and 
affords  the  opportunity  for  appeal. 

Two  respondents  expressed  concern 
that,  because  of  the  notice  and  appeal 
procedures,  appraisals  may  become 
outdated  before  completion  of  an 
exchange.  Paragraph  (a)  of  §  254.14  of 
the  rule  addresses  that  contingency. 
When  there  is  concern  that 
consummation  of  a  land  exchange  may 
be  delayed  beyond  the  life  of  the 
appraisal(s),  the  parties  to  the  exchange 
have  the  option  of  entering  a  binding 
land  exchange  agreement,  upon 
approval  of  the  exchange,  which  serves 
to  lock  in  the  appraised  values. 

Section  254.14 — Exchange  agreement. 
One  respondent  suggested  that  an 
appraisal  could  be  reviewed  and 
approved  in  advance  of  an  exchange 
agreement.  No  change  in  the  rule  is 
needed.  The  appraisal  is  always 
reviewed  and  approved  in  advance  of 
entering  an  exchange  agreement 
provided  under  this  section  of  the  rule. 

Section  254.15 — Title  standards.  One 
respondent  suggested  expanding  the 
discussion  of  the  various  types  of 
conveyance  documents  and  their 
associated  degree  of  warranty.  Since  this 
rule  does  not  change  established 
methods  of  conveyance,  this  suggestion 
was  not  adopted.  Detailed  descriptions 
of  the  various  forms  of  conveyance  are 
addressed  in  other  sources,  such  as 
Department  of  Justice  title  standards. 


One  respondent  suggested  that  this 
section  be  revised  to  state  that  title 
would  be  accepted  by  both  parties  as  set 
forth  in  the  agreement  to  initiate.  This 
suggestion  was  not  adopted.  While  the 
parties  to  an  exchange  may  include 
general  terms  concerning  case  closing 
matters  in  an  agreement  to  initiate,  title 
acceptance  is  dependent  upon 
instructions,  requirements,  and 
conditions  which  can  be  set  forth-only 
at  the  end  of  the  exchange  process, 
rather  than  at  the  beginning.  The 
requirements  for  title  acceptance  are 
presented  in  §  254.16  of  the  rule. 

Another  remarked  that  the  authorized 
officer  should  be  given  discretionary 
authority  to  acquire  lands  with 
reservations  or  outstanding  rights  that 
could  be  construed  to  interfere  with 
Federal  use  or  management  of  the  land. 
This  suggestion  could  not  be  adopted. 
Agency  policy  (Forest  Ser\ice  Manual 
5430.3)  requires  that  property  acquired 
by  the  United  States  cannot  contain 
reservations  or  outstanding  rights  that 
are  inconsistent  with  the  purpose  for 
which  the  lands  are  being  acquired. 

A  spokesperson  for  an  environmental 
group  said  that  paragraph  (c)(l)(iii)  of 
this  section  of  the  rule  should  require 
the  government  to  seek  the  costs  of 
removing  personal  property  from  the 
lands  to  be  acquired  if  the  non-Federal 
party  fails  to  do  so.  This  does  not  need 
to  be  explicitly  stated.  This  paragraph  of 
the  rule  provides  sufficient  authority  to 
the  authorized  officer  to  condition 
acceptance  of  title  upon  the  removal  of 
any  personal  property. 

Several  respondents  felt  the  proposed 
rule  did  not  provide  sufficient 
protection  for  existing  third  party 
special  u.ses  of  Federal  land  following 
an  exchange  of  title.  As  previously 
noted,  §  254.4  of  the  rule  was  revised  to 
address  authorized  uses  in  the 
agreement  to  initiate.  Further,  agency 
policy  (Forest  Service  Manual  5403.1 
and  5430.3)  requires  recognition  and 
protection  of  authorized  third  party  uses 
to  the  extent  appropriate,  although,  if  in 
the  public  interest,  the  regulations  at  36 
CFR  251.60(b)  provide  for  termination 
or  revocation  of  special-use 
authorizations  if  the  involved  lands  are 
transferred  out  of  Federal  ownership. 

A  respondent  recommended  that  the 
non-Federal  exchange  party  be  required 
to  offer  a  perpetual  easement  to  replace 
the  Federal  authorization.  This 
suggestion  was  not  adopted.  The  United 
States  has  no  general  authority  to 
require  a  non-Federal  exchange  party  to 
offer  any  alternative  use  arrangement  to 
the  holder  of  a  Federal  special-use 
authorization.  However,  if  the  exchange 
party  offers  to  continue  the  terms  of  an 
existing  permit,  then  the  termination  or 
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revocation  of  the  Federal  permit  to 
facilitate  an  exchange  is  more 
justifiable.  Although  a  land  exchange 
party  and  an  authorized  user  may  agree 
to  a  permanent  right  of  use,  the  users  are 
generally  granted  authorizations  with 
terms  similar  to  the  Federal 
authorizations  by  the  non-Federal 
exchange  party. 

Three  comrnents  offered  by  the  ski 
industry  stated  that  lands  occupied  by 
a  ski  area  should  not  be  exchanged 
without  the  specific  consent  of  the 
permittee.  This  suggestion  was  not 
adopted,  as  holders  of  ski  area  permits 
are  afforded  the  same  consideration  as 
is  afforded  other  types  of  special-use 
holders.  Federal  special-use 
authorizations  of  all  types  are  revoked 
or  terminated  to  facilitate  a  land 
exchange  of  the  involved  Federal  lands 
only  when  it  is  found  to  be  in  the  public 
interest.  In  such  case,  the  agency  will 
encourage  the  non-Federal  exchange 
party  to  reach  agreement  with  the 
holder  of  a  Federal  special-use 
authorization  to  furnish  privileges  equal 
to  those  enjoyed  by  the  user  under  the 
Federal  permit. 

A  suggestion  was  received  from  one 
respondent  that  when  a  non-Federal 
exchange  party  offers  to  provide  for  the 
continued  use  of  the  Federal  lands, 
under  substantially  the  same  conditions 
after  the  exchange,  objections  raised  by 
the  third  party  user  should  not  be 
permitted  to  prevent  the  completion  of, 
or  cause  modifications  to,  a  proposed 
exchange.  To  adopt  this  suggestion 
would  require  amendment  of  the 
agency's  appeal  rule.  Moreover,  it  is 
unlikely  to  be  in  the  best  interest  of  a 
third  party  user  to  appeal  if  the  same 
use  and  substantially  same  conditions 
have  been  offered.  The  failure  of  an 
authorized  user  to  agree  to  terms  offered 
by  the  non-Federal  party,  when  their 
rights  are  protected  generally,  would  not 
jeopardize  the  consummation  of  an 
exchange.  However,  the  agency  believes 
that  the  third  party  user  should  retain 
the  right  to  an  administrative  appeal  to 
protect  the  third  party's  interests. 

An  industry  respondent  requested 
that  the  regulation  clarifv'  that  (1)  a 
mineral  lease  holder  would  not  be 
required  to  negotiate  with  a  non-Federal 
exchange  party,  (2)  the  holder  of  a 
Federal  mineral  lea^e  could  reject  any 
proposed  agreement  from  the  non- 
Federal  exchange  party  related  to  uses 
authorized  by  the  lease,  (3)  the  proposed 
regulations  would  have  no  effect  on 
existing  lease  terms  and  conditions,  and 
(4)  BLM  could  not  terminate  or  interfere 
with  the  exercise  of  valid  lease  rights, 
unless  otherwise  specifically  provided 
for  in  the  Federal  lease.  In  recognition 
of  the  unique  rights  of  holders  of 


Federal  mineral  leases,  paragraph  (a)(2) 
of  §  254.15  of  the  rule  has  been  revised 
to  apply  only  to  non-mineral  leases. 

Anotner  comment  from  the  business 
sector  was  that  the  regulation  should 
permit  only  those  reservations  to  be 
placed  on  the  Federal  land  that  were 
first  specified  in  the  agreement  to 
initiate.  However,  after  an  agreement  to 
initiate  is  entered,  additional  rights  and 
reservations  may  be  identified  that  must 
be  recognized.  Therefore,  the  rule  does 
not  adopt  this  comment. 

A  respondent  suggested  that  proof  of 
an  agreement  between  the  third  party 
user  and  non-Federal  exchange  party 
should  not  be  required  at  the  time  the 
exchange  is  approved  but  should  be 
required  upon  entering  into  an  exchange 
agreement.  The  Department  disagrees. 
The  decision  to  proceed  with  an 
exchange  cannot  be  made  without 
considering  the  effects  of  the  proposal 
on  authorized  uses  on  the  involved 
Federal  lands. 

Section  254.16 — Case  dosing.  It  was 
suggested  that  paragraph  (a)  of  this 
section  of  the  rule  refer  to  patents  or 
"other  documents  of  conveyance." 
However,  patents  and  deeds  are  the  only 
forms  of  conveyance  by  the  Federal 
government. 

It  was  pointed  out  that  acceptance  of 
title  needs  to  be  precisely  defined  in 
order  to  determine  when  the  90-day 
segregation  period  begins.  The 
Department  agrees.  This  section  has 
been  revised  to  clarify  that  acceptance 
of  title  occurs  upon  recordation  and  that 
the  segregation  period  for  the  acquired 
non-Federal  lands  terminates  midnight 
of  the  90th  day  after  recordation. 

A  reviewer  suggested  specif>'ing  that 
the  authorized  officer  accept  title  and 
that  the  date  of  acceptance  be  noted  on 
the  land  records.  This  suggestion  has 
been  partially  adopted.  Paragraph  (b)  of 
§  254.16  of  the  final  rule  has  been 
rewritten  to  state  that  title  acceptance 
occurs  upon  recordation,  rather  than  by 
action  of  the  authorized  officer,  and 
provides  for  notation  of  the  date  of 
acceptance. 

One  respondent  felt  that  "Case 
Closing"  was  an  inappropriate  title  and 
suggested  "Acceptance  of  Title"  instead. 
This  section  of  the  rule  deals  with 
automatic  segregation  in  addition  to  title 
acceptance.  Therefore,  the  more  general 
title  of  "Case  Closing"  was  retained. 

It  was  suggested  that  paragraph  (b)  of 
this  section  of  the  rule  add  the 
regulatory  citation  for  withdrawal.  A 
citation  to  43  CFR  part  2300  has  been 
added. 

Two  respondents  expressed  concern 
that  if  the  lands  acquired  are  to  be 
withdrawn,  a  90-day  segregation  would 
be  insufficient  to  complete  a 


withdrawal.  Although  90  days  may  not 
provide  enough  time  to  complete  a 
withdrawal,  further  segregation  may  be 
possible  upon  withdrawal  application 
under  43  CFR  part  2300.  Paragraph  (b) 
has  been  revised  to  clarify  that  unless  a 
withdrawal  is  initiated  within  the  90- 
day  period,  segregation  will  expire. 

An  environmental  group  pointed  out 
that  exchanges  are  final  only  after  the 
administrative  appeal  process  had  been 
completed.  This  is  correct  but  no  change 
was  needed  in  the  rule.  Title  does  not 
transfer  until  any  administrative  appeal 
has  been  resolved,  and  the  deed  has 
been  recorded. 

A  State  government  respondent 
suggested  that  a  time  constraint  be 
placed  on  the  Office  of  the  General 
Counsel  review.  This  is  undesirable  and 
impracticable.  Legal  review  of 
complicated  title  issues  can  be  time 
consuming,  but  it  is  a  critical  step  in 
any  land  exchange. 

Concern  was  expressed  that  in 
paragraph  (a)  of  this  section  of  the  rule 
the  word  "only"  reverses  the  meaning 
and  intent  of  Section  3(a)  of  the  Act  and 
should  be  deleted.  As  previously  noted, 
this  paragraph  has  been  revised  in  the 
final  rule  and  this  problem  has  been 
eliminated  through  the  rewording. 

Section  254.17 — Information 
requirements.  The  agreement  to  initiate 
an  exchange  and  the  exchange 
agreement  required  by  §§  254.4  and 
254.14  of  the  rule  represent  new 
information  requirements  as  defined  in 
5  CFR  part  1320,  Controlling  Paperwork 
Burdens  on  the  Public.  The  agency 
estimates  that  each  non-Federal  party  to 
a  land  exchange  proposal  will  spend  an 
average  of  4  hours  preparing  and 
submitting  the  information  required  in 
an  agreement  to  initiate  an  exchange 
and  an  exchange  agreement. 

In  accordance  with  the  Pap)erwork 
Reduction  Act  of  1980  (44  U.S.C.  3507) 
and  implementing  regulations  at  5  CFR 
part  1320.  the  Forest  Service  requested, 
in  conjunction  with  the  publication  of 
the  first  proposed  rule,  and.  on  August 
3.  1989,  received,  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  the  information  to  be 
addressed  in  an  agreement  to  initiate  or 
an  exchange  agreement.  The 
information  collection  was  assigned 
0MB  Control  No.  0596-0105  and  was 
approved  for  use  through  June  30,  1992. 
On  May  1,  1992,  the  Forest  Service 
requested  approval  of  an  extension  of 
the  information  collection.  That 
approval  was  granted  by  0MB  on  June 
11,  1992.  The  information  collection  has 
now  been  approved  for  use  through  June 
30. 1995. 


Federal  Register  /  Vol.  59.  No.  45  /  Tuesday.  March  8.  1994  /  Rules  and  Regulations         10867 


Regulatory  Impact 

The  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12866  on  Federal  Regulations.  It  has 
been  determined  that  this  is  not  a 
significant  rule.  The  rule  contains 
minimum  procedures  necessary  to 
implement  the  Exchange  Facilitation 
Act.  The  rule  will  not  have  an  effect  of 
SlOO  million  or  more  on  the  economy; 
will  not  substantially  increase  prices  or 
costs  for  consumers,  industry,  or  State 
or  local  governments;  nor  will  it 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets. 

The  rule  has  been  considered  in  light 
of  Executive  Order  12630  concerning 
possible  impacts  on  private  property 
rights.  E.O.  12630  e.xempts  from  takings 
implications  assessment  activities 
which  are  consensual  in  nature  between 
the  United  States  and  non-Federal 
parties.  Exchanges  are  consensual,  and, 
therefore,  do  not  raise  takings  issues. 
Accordingly,  no  further  consideration  of 
takings  implications  were  deemed 
necessary  in  this  rule. 

Moreover,  this  rule  has  been 
considered  regarding  the  Regulatory 
Fle.xibility  Act  (5  U.S.C.  601  et  seq], 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Section  31b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180; 
September  18,  1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instructions." 
Based  on  consideration  of  the  comments 
received  and  the  nature  and  scope  of 
this  rulemaking,  the  Department  has 
determined  that  this  rule  falls  within 
this  category  of  actions  and  that  no 
extraordinary  circumstances  exist  which 
would  require  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule 
were  adopted.  (1)  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  proposed  rule  or  which  would 
impede  its  full  implementation  would 
be  preempted;  (2)  no  retroactive  effect 
would  be  given  to  this  proposed  rule; 
and  (3)  it  would  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 


List  of  Subjects  in  36  CFR  Part  254 

Land  Exchanges,  National  forests 
Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  254  of  Title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  by  revising  subpart  A  to  read 
as  follows: 

PART  254— LANDOWNERSHIP 
ADJUSTMENTS 

Subpart  A— Land  Exchanges 

Sec. 

254.1  Scope  and  applicability. 

254.2  Definitions. 

254.3  Requirements. 

254.4  Agreement  to  initiate  an  exchange. 

254.5  Assembled  land  exchanges. 

254.6  Segregative  effect. 

254.7  Assumption  of  costs. 

254.8  Notice  of  exchange  proposal. 

254.9  Appraisals. 

254  10    Bargaining;  arbitration. 

254.1 1  Exchanges  at  approximately  equal 
value. 

254.12  Value  equalization;  cash 
equalization  waiver. 

254. 1 3  Approval  of  exchanges;  notice  of 
decision. 

254.14  Exchange  agreement. 

254.15  Title  standards. 

254.16  Case  closing. 

254  17    Information  requirements. 

Sut>part  A — Land  Exchanges 

Authority:  7  U.S.C.  428a(a)  and  1011;  16 
U.S  C  484a,  485.  486.  516,  551.  and  555a;  43 
use.  1701. 1715. 1716.  and  1740;  and  other 
applicable  laws 

§  254.1    Scope  and  applicability. 

(a)  These  rules  set  forth  the 
procedures  for  conducting  exchanges  of 
National  Forest  System  lands.  The 
procedures  in  these  rules  may  be 
supplemented  by  instructions  issued  to 
Forest  Service  officers  in  Chapter  5400 
of  the  Forest  Service  Manual  and  Forest 
Service  Handbooks  5409.12  and 
5409.13. 

(b)  These  rules  apply  to  all  National 
Forest  System  exchanges  of  land  or 
interests  in  land,  including  but  not 
limited  to  minerals,  water  rights,  and 
timber,  except  those  exchanges  made 
under  the  authority  of  Small  Tracts  Act 
of  January-  12.  1983  (16  U.S.C.  521c- 
521i)  (36  CFR  part  254,  subpart  C).  and 
as  othenvise  noted.  These  rules  also 
apply  to  other  methods  of  acquisition, 
where  indicated. 

(c)  The  application  of  these  rules  to 
exchanges  made  under  the  authority  of 
the  Alaska  Native  Claims  Settlement 
Act,  as  amended  (43  U.S.C.  1621).  or  the 
Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3192),  shall 
be  limited  to  those  provisions  which  do 
not  conflict  with  the  provisions  of  these 
Acts. 

(d)  Unless  the  parties  to  an  exchange 
otherwise  agree,  land  exchanges  for 


which  the  parties  have  agreed  in  writing 
to  initiate  prior  to  April  7, 1994.  will 
proceed  in  accordance  with  the  rules 
and  regulations  in  effect  at  the  time  of 
the  agreement. 

(e)  Except  for  exchanges  requiring 
cash  equalization  payments  made 
available  through  the  Land  and  Water 
Conservation  Act  of  1965.  as  amended 
(16  U.S.C.  4601 1)9),  the  boundaries  of  a 
national  forest  are  automatically 
extended  to  encompass  lands  acquired 
under  the  Weeks  Act  of  March  1. 1911. 
as  amended  (16  U.S.C.  516).  provided 
the  acquired  lands  are  contiguous  to 
existing  national  forest  boundaries  and 
total  no  more  than  3.000  acres  in  each 
exchange. 

(f)  Exchanges  under  the  Weeks  Act  of 
March  1. 1911.  or  the  General  Exchange 
Act  of  March  20.  1922.  may  involve 
land-for-timber  (non-Federal  land 
exchanged  for  the  rights  to  Federal 
timber),  or  timber-for-land  (the 
exchange  of  the  rights  to  non-Federal 
timber  for  Federal  land),  or  tripartite 
land-for-timber  (non-Federal  land 
exchanged  for  the  rights  to  Federal 
timber  cut  by  a  third  party  in  behalf  of 
the  exchange  parties). 

(g)  Land  exchanges  involving  National 
Forest  System  lands  are  authorized  by  a 
number  of  statutes,  depending  upon  the 
status  (conditions  of  ownership)  of  such 
lands  and  the  purpose  for  which  an 
exchange  is  to  be  made.  The  status  of 
National  Forest  System  land  is 
determined  by  the  method  by  which  the 
land  or  interests  therein  became  part  of 
the  National  Forest  System.  Unless 
otherwise  provided  by  law.  lands 
acquired  by  the  United  States  in 
exchanges  assume  the  same  status  as  the 
Federal  lands  conveyed. 

(h)  The  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended 
(43  U.S.C.  1701).  is  supplemental  to  all 
applicable  exchange  laws,  except  the 
cash  equalization  provisions  of  the  Sisk 
Act  of  December  4,  1967,  as  amended 
(16  U.S.C.  484a). 

§254.2    Definitions. 

For  the  purposes  of  this  subpart,  the 
following  terms  have  the  meanings  set 
forth  in  this  section. 

Acquisition  means  the  attainment  of 
lands  or  interests  in  lands  by  the 
Secretary',  acting  on  behalf  of  the  United 
States,  by  exchange,  purchase,  donation, 
or  eminent  domain. 

Adjustment  to  relative  values  means 
compensation  for  exchange-related 
costs,  or  other  responsibilities  or 
requirements  assumed  by  one  party, 
which  ordinarily  would  be  borne  by  the 
other  party.  These  adjustments  do  not 
alter  the  agreed  upon  value  of  the  lands 
involved  in  an  exchange. 
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Agreement  to  initiate  means  a  written, 
nonbinding  statement  of  present  intent 
to  initiate  and  pursue  an  exchange, 
which  is  signed  by  the  parties  and 
which  may  be  amended  by  consent  of 
the  parties  or  terminated  at  any  time 
upon  wTitten  notice  by  any  party, 

Appraisal  or  appraisal  report  means  a 
written  statement  independently  and 
impartially  prepared  by  a  qualified 
appraiser  setting  forth  an  opinion  as  to 
the  market  value  of  the  lands  or 
interests  in  lands  as  of  a  specific  date(s), 
supported  by  the  presentation  and 
analysis  of  relevant  market  information. 

Approximately  equal  value  means  a 
comparative  estimate  of  value  of  the 
lands  involved  in  an  exchange  which 
have  readily  apparent  and  substantially 
similar  elements  of  value,  such  as 
location,  size,  use,  physical 
characteristics,  and  other  amenities. 

Arbitration  is  a  process  to  resolve  a 
disagreement  among  the  parties  as  to 
appraised  value,  performed  by  an 
arbitrator  appointed  by  the  Secretary 
from  a  list  recommended  by  the 
American  Arbitration  Association. 

Assembled  land  exchange  means  an 
exchange  of  Federal  land  for  a  package 
of  multiple  ownership  parcels  of  non- 
Federal  land  consolidated  for  purposes 
of  one  land  exchange  transaction. 

Authorized  officer  means  a  Forest 
Service  line  or  staff  officer  who  has  been 
delegated  the  authority  and 
responsibility  to  make  decisions  and 
perform  the  duties  described  in  this 
subpart. 

Bargaining  is  a  process  other  than 
arbitration,  by  which  parties  attempt  to 
resolve  a  dispute  concerning  the 
appraised  value  of  the  lands  involved  in 
an  exchange. 

Federallands  means  any  lands  or 
interests  in  lands,  such  as  mineral  and 
timber  interests,  that  are  owned  by  the 
United  States  and  administered  by  the 
Secretary  of  Agriculture  through  the 
Chief  of  the  Forest  Service,  without 
regard  to  how  the  United  States 
acquired  ownership. 

Hazardous  substances  are  those 
substances  designated  under 
Environmental  Protection  Agency 
regulations  at  40  CFR  part  302. 

Highest  and  best  use  means  an 
appraiser's  supported  opinion  of  the 
most  probable  and  legal  use  of  a 
property,  based  on  market  evidence,  as 
of  the  date  of  valuation. 

Lands  means  any  land  and/or 
interests  in  land. 

Market  value  means  the  most 
p.'-obable  price  in  cash,  or  terms 
equivalent  to  cash,  which  lands  or 
interest  in  lands  should  bring  in  a 
competitive  and  open  market  under  all 
conditions  requisite  to  a  fair  sale,  where 


the  buyer  and  seller  each  acts  prudently 
and  knowledgeably,  and  the  price  is  not 
affected  by  undue  influence. 

Mineral  laws  means  the  mining  and 
mineral  leasing  laws  applicable  to 
Federally  owned  lands  and  minerals 
reserved  from  the  public  domain  for 
national  forest  purposes  and  the 
Geothermal  Steam  Act  of  1970  (30 
U.S.C.  1001  et  seq).  but  not  the 
Materials  Act  of  1947  (30  U.S.C.  601  et 
seq). 

Outstanding  interests  are  rights  or 
interests  in  property  held  by  an  entity 
other  than  a  party  to  an  exchange. 

Party  means  the  United  States  or  any 
person.  State,  or  local  government  who 
enters  into  an  agreement  to  initiate  an 
exchange. 

Person  means  any  individual, 
corporation,  or  other  legal  entity  legally 
capable  to  hold  title  to  and  convey  land. 
An  individual  must  be  a  citizen  of  the 
United  States  and  a  corporation  must  be 
subject  to  the  laws  of  the  United  States 
or  of  the  State  where  the  land  is  located 
or  the  corporation  is  incorporated.  No 
Member  of  Congress  may  participate  in 
a  land  exchange  writh  an  agency  of  the 
United  States,  as  set  forth  in  18  U.S.C. 
431-433. 

Public  land  laws  means  that  body  of 
non-mineral  land  laws  dealing  with  the 
disposal  of  National  Forest  System 
lands  administered  by  the  Secretary  of 
Agriculture. 

Resen-ed  interest  means  an  interest  in 
real  property  retained  by  a  party  from  a 
conveyance  of  the  title  to  that  property. 

Resource  values  means  any  of  the 
various  commodity  values  or  non- 
commodity  values,  such  as  wildlife 
habitat  and  aesthetics,  contained  within 
land  interests,  surface  and  subsurface. 

Secretary  means  the  Secretary  of 
Agriculture  or  the  individual  to  whom 
responsibility  has  been  delegated. 

Segregation  means  the  removal  for  a 
limited  period,  subject  to  valid  existing 
rights,  of  a  specified  area  of  the  Federal 
lands  from  appropriation  under  the 
public  land  laws  and  mineral  laws, 
pursuant  to  the  authority  of  the 
Secretary  of  the  Interior  to  allow  for  the 
orderly  administration  of  the  Federal 
lands. 

Statement  of  value  means  a  written 
report  prepared  by  a  qualified  appraiser 
in  conformance  with  the  minimum 
standards  of  the  Uniform  Standards  of 
Professional  Appraisal  Practice  that 
states  the  appraiser's  conclusion(s)  of 
value. 

§254.3    Requirements. 

(a)  Discretionary  nature  of  exchanges. 
The  Secretary  is  not  required  to 
exchange  any  Federal  lands.  Land 
exchanges  are  discretionary,  voluntary 


real  estate  transactions  between  the 
Federal  and  non-Federal  parties.  Unless 
and  until  the  parties  enter  into  a  binding 
exchange  agreement,  any  party  may 
withdraw  from  and  terminate  an 
exchange  proposal  at  any  time  during 
the  exchange  process. 

(b)  Determination  of  public  interest. 
The  authorized  officer  may  complete  an 
exchange  only  after  a  determination  is 
made  that  the  public  interest  will  be 
well  served. 

(1)  Factors  to  consider.  When 
considering  the  public  interest,  the 
authorized  officer  shall  give  full 
consideration  to  the  opportunity  to 
achieve  better  management  of  Federal 
lands  and  resources,  to  meet  the  needs 
of  State  and  local  residents  and  their 
economies,  and  to  secure  important 
objectives,  including  but  not  limited  to: 
protection  of  fish  and  wildlife  habitats, 
cultural  resources,  watersheds,  and 
wilderness  and  aesthetic  values; 
enhancement  of  recreation 
opportunities  and  public  access; 
consolidation  of  lands  and/or  interests 
in  lands,  such  as  mineral  and  timber 
interests,  for  more  logical  and  efficient 
management  and  development; 
consolidation  of  split  estates;  expansion 
of  communities;  accommodation  of 
existing  or  planned  land  use 
authorizations  {§  254.4(c)(4);  promotion 
of  multiple-use  values;  implementation 
of  applicable  Forest  Land  and  Resource 
Management  Plans;  and  fulfillment  of 
public  needs. 

(2)  Findings.  To  determine  that  an 
exchange  well  serves  the  public  interest, 
the  authorized  officer  must  find  that — 

(i)  The  resource  values  and  the  public 
objectives  served  by  the  non-Federal 
lands  or  interests  to  be  acquired  must 
equal  or  exceed  the  resource  values  and 
the  public  objectives  served  by  the 
Federal  lands  to  be  conveyed,  and 

(ii)  The  intended  use  of  the  conveyed 
Federal  land  will  not  substantially 
conflict  with  established  management 
objectives  on  adjacent  Federal  lands, 
including  Indian  Trust  lands. 

(3)  Documentation.  The  findings  and 
the  supporting  rationale  shall  be 
documented  and  made  part  of  the 
administrative  record. 

(c)  Equal  value  exchanges.  Except  as 
provided  in  §  254.11  of  this  subpart, 
lands  or  interests  to  be  exchanged  must 
be  of  equal  value  or  equalized  in 
accordance  with  the  methods  set  forth 
in  §  254.12  of  this  subpart.  An  exchange 
of  lands  or  interests  shall  be  based  on 
market  value  as  determined  by  the 
Secretary  through  appraisal(s).  through 
bargaining  based  on  appraisal(s). 
through  other  acceptable  and  commonly 
recognized  methods  of  determining 
market  value,  or  through  arbitration. 
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(d)  Same-State  exchanges.  Unless 
otherwise  provided  by  statute,  the 
Federal  and  non-Foderal  lands  involved 
in  an  exchange  must  be  located  within 
the  same  State. 

(e)  Congressional  designations.  Upon 
acceptance  of  title  by  the  United  States, 
lands  acquired  by  the  Secretary  of  the 
hiterior  by  exchange  under  the  authority 
granted  by  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended, 
which  are  within  the  boundaries  of  any 
unit  of  the  National  Forest  System,  the 
National  Wild  and  Scenic  Rivers 
System,  the  National  Trails  System,  the 
National  Wilderness  Preservation 
System,  or  any  other  system  established 
by  Act  of  Congress;  or  the  boundaries  of 
ajiy  national  conservation  area  or 
national  recreation  area  established  by 
Act  of  Congress,  immediately  are 
reserved  for  and  become  a  part  of  the 
unit  or  area  in  which  they  are  located, 
without  further  action  by  the  Secretary 
of  the  Interior,  and,  thereafter,  shall  be 
managed  in  accordance  with  all  laws, 
rules,  regulations,  and  land  resource 
management  plans  applicable  to  such 
unit  or  area. 

(f)  Land  and  resource  management 
planning.  The  authorized  officer  shall 
consider  only  those  exchange  proposals 
that  are  consistent  with  land  and 
resource  management  plans  (36  CFR 
part  2191.  Lands  acquired  by  exchange 
that  are  located  within  areas  having  an 
administrative  designation  established 
through  the  land  management  planning 
process  shall  automatically  become  part 
of  the  area  within  which  they  are 
located,  without  further  action  by  the 
Forest  Service,  and  shall  be  managed  in 
accordance  with  the  laws,  rules, 
regulations,  and  land  and  resource 
management  plan  applicable  to  such 
area. 

(g)  Environmental  analysis.  After  an 
agreement  to  initiate  an  exchange  is 
signed,  the  authorized  officer  shall 
undertake  an  environmental  analysis  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4371).  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)'.  and  Forest 
Ser\ice  environmental  policies  and 
procedures  (Forest  Ser\'ice  Manual 
Chapter  1950  and  Forest  Service 
Handbook  1909.15).  In  making  this 
analysis,  the  authorized  officer  shall 
consider  timely  written  comments 
received  in  response  to  the  exchange 
notice  published  pursuant  to  §  254.8  of 
this  subpart. 

(h)  Resen-ations  or  restrictions  in  the 
public  interest.  In  any  exchange,  the 
authorized  officer  shall  resen'e  such 
rights  or  retain  such  interests  as  are 
needed  to  protect  the  public  interest  or 


shall  otherwise  restrict  the  use  of 
Federal  lands  to  be  exchanged,  as 
appropriate.  The  use  or  development  of 
lands  conveyed  out  of  Federal 
ownership  are  subject  to  any  restrictions 
imposed  by  the  conveyance  documents 
and  all  laws,  regulations,  and  zoning 
authorities  of  State  and  local  governing 
bodies, 
(i)  Hazardous  substances. 

(1)  Federal  lands.  The  authorized 
officer  shall  determine  whether 
hazardous  substances  are  known  to  be 
present  on  the  Federal  lands  involved  in 
the  exchange  and  shall  provide  notice  of 
known  storage,  release,  or  disposal  of 
hazardous  substances  on  the  Federal 
lands  in  the  contract  agreement  and  in 
the  conveyance  document,  pursuant  to 
40  CFR  part  373  and  42  U.S.C.  9620.  For 
purposes  of  this  section,  the  notice  of 
hazardous  substances  on  involved 
Federal  lands  in  an  agreement  to  initiate 
an  exchange  or  an  exchange  agreement 
meets  the  requirements  for  notices 
established  in  40  CFR  part  373.  Unless 
the  non-Federal  party  is  a  potentially 
responsible  party  under  42  U.S.C. 
9607(a)  and  participated  as  an  owner,  or 
in  the  operation,  arrangement, 
generation,  or  transportation  of  the 
hazardous  substances  found  on  the 
Federal  land,  the  conveyance  document 
from  the  United  States  must  contain  a 
covenant  warranting  that  all  remedial 
action  necessary  to  protect  human 
health  and  the  environment  with 
respect  to  any  such  substances 
remaining  on  the  property  has  been 
taken  before  the  date  of  transfer  and  that 
any  additional  remedial  action  found 
necessary  after  the  transfer  shall  be 
conducted  by  the  United  States, 
pursuant  to  42  U.S.C.  9620(h)(3).  The 
conveyance  document  must  also  reserve 
to  the  United  States  the  right  of  access 
to  the  conveyed  property  if  remedial  or 
corrective  action  is  required  after  the 
date  of  transfer.  Where  the  non-Federal 
party  is  a  potentially  responsible  party 
\\'ith  respect  to  the  property,  it  may  be 
appropriate  to  enter  into  an  agreement 
as  referenced  in  42  U.S.C.  9607(e) 
whereby  that  party  would  indemnify  the 
United  States  and  hold  the  United 
States  harmless  against  any  loss  or 
cleanup  costs  after  conveyance. 

(2)  Non-Federal  lands.  The  non- 
Federal  party  shall  notify  the  authorized 
officer  of  any  hazardous  substances 
known  to  have  been  released,  stored,  or 
disposed  of  on  the  non-Federal  land, 
pursuant  to  §  254.4  of  this  subpart. 
Notwithstanding  such  notice,  the 
authorized  officer  shall  determine 
whether  hazardous  substances  are 
known  to  be  present  on  the  non-Federal 
land  involved  in  an  exchange.  If 
hazardous  substances  are  known  or 


believed  to  be  present  on  the  non- 
Federal  land,  the  authorized  officer 
shall  reach  an  agreement  with  the  non- 
Federal  party  regarding  the 
responsibility  for  appropriate  response 
action  concerning  ihe  hazardous 
substances  before  completing  the 
exchange.  The  terms  of  this  agreement 
and  any  appropriate  "hold  harmless 
agreement"  shall  be  included  in  an 
exchange  agreement,  pursuant  to 
§254.14  of  this  subpart. 

(j)  Legal  description  of  properties.  All 
lands  subject  to  an  exchange  must  be 
properly  described  on  the  basis  of  either 
a  sur\ey  executed  in  accordance  with 
the  Public  Land  Sur\ey  System  laws 
and  standards  of  the  United  States  or,  if 
those  laws  and  standards  cannot  be 
applied,  the  lands  shall  be  properly 
described  and  clearly  locatable  by  other 
means  as  may  be  prescribed  or  allowed 
by  law. 

(k)  Special  review.  Except  as  provided 
in  this  paragraph,  land  acquisitions  of 
$150,000  or  more  in  value  made  under 
the  authority  of  the  Weeks  Act  of  March 
1.  1911.  as  amended  (16  U.S.C.  516). 
must  be  submitted  to  Congress  for 
oversight  review,  pursuant  to  the  Act  of 
October  22,  1976,  as  amended  (16  U.S.C. 
521b).  However,  minor  and  insignificant 
changes  in  land  acquisition  proposals 
need  not  be  resubmitted  for 
congressional  oversight,  provided  the 
general  concept  of  and  basis  for  the 
acquisition  remain  the  same. 

§  254.4    Agreement  to  Initiate  an  exchange 

(a)  Exchanges  may  be  proposed  by  the 
Forest  Service  or  by  any  person.  State, 
or  local  government.  Initial  exchange 
proposals  should  be  directed  to  the 
authorized  officer  responsible  for  the 
management  of  Federal  lands  proposed 
for  exchange. 

(b)  To  assess  the  feasibility  of  an 
exchange  proposal,  the  prospective 
parties  may  agree  to  obtain  a 
preliminary  estimate  of  the  values  of  the 
lands  involved  in  the  proposal.  A 
qualified  appraiser  must  prepare  the 
preliminary  estimate. 

(c)  If  the  authorized  officer  agrees  to 
proceed  with  an  exchange  proposal,  all 
prospective  parties  shall  execute  a 
nonbinding  agreement  to  initiate  an 
exchange.  At  a  minimum,  the  agreement 
must  include: 

(1)  The  identity  of  the  parties 
involved  in  the  proposed  exchange  and 
the  status  of  their  ownership  or  ability 
to  provide  title  to  the  land; 

(2)  A  description  of  the  lands  or 
interest  in  lands  being  considered  for 
exchange; 

(3)  A  statement  by  a  party,  other  than 
the  United  States  and  State  and  local 
governments,  that  such  party  is  a  citizen 
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of  the  United  States  or  a  corporation  or 
other  legal  entity  subjert  to  the  laws  of 
the  United  States  or  a  State  thereof; 

(4)  A  description  of  the  appurtenant 
rights  proposed  to  be  exchanged  or 
reserved;  any  authorized  uses,  including 
grants,  permits,  easements,  or  leases; 
and  any  knowTi  unauthorized  uses, 
outstanding  interests,  exceptions, 
covenants,  restrictions,  title  defects  or 
encumbrances; 

(5)  A  time  schedule  for  completing 
the  proposed  exchange; 

(fi)  An  assignment  of  respyonsibility  for 
performance  of  required  functions  and 
fur  costs  associated  with  processing  the 
ex(_hange; 

(7)  A  statement  specifying  whether 
compensation  for  costs  assumed  will  be 
allowed  pursuant  to  the  provisions  of 
§  254.7  of  this  subpart; 

(a)  Notice  of  any  known  release, 
storage,  or  disposal  of  hazardous 
-substances  on  involved  Federal  or  non- 
Federal  lands  and  any  commitments 
regarding  responsibility  for  removal  or 
other  remedial  actions  concerning  such 
substances  on  involved  non-Federal 
lands  (§  254.3(1)  and  §  254  14): 

(9)  A  grant  of  permission  by  each 
p.irty  to  physically  examine  the  lands 
offervd  bv  t/ie  other  party; 

(IC)  The  terms  of  any  assembled  land 
exchange  arrangement,  pursuant  to 
§254.5  of  this  subpart; 

111)  A  statement  as  to  the 
amngements  for  relocation  of  any 
tenants  occupying  non-Federal  lands 
pursuant  to  §254.15  of  this  subpart; 

(12)  A  notice  to  an  owner-occupant  of 
the  voluntary  basis  for  the  acquisition  of 
the  non-Fedoral  lands,  pursuant  to 

§  254. 1 5  of  this  subpart;  and 

(13)  A  statement  as  to  the  manner  in 
which  documents  of  conveyance  will  be 
exchanged,  should  the  exchange 
proposal  be  successfiilly  completed. 

(d)  Unless  the  parties  agree  to  some 
o;her  schedule,  no  later  than  90  days 
fro.-n  the  date  of  the  executed  agreement 
to  initiate  an  exchange,  the  parties  shall 
arrange  for  appraisals  which  are  to  be 
completed  within  timeframes  and  under 
such  terms  as  are  negotiated.  In  the 
absence  of  current  market  information 
rplidbly  supporting  value,  the  parties 
may  agree  to  use  other  acceptable  and 
commonly  recognized  methods  to 
estimate  value. 

(e)  An  agreement  to  Initiate  may  be 
^   amended  by  consent  of  the  ptirties  or 

Itrminated  at  any  time  upon  writti^n 
notice  by  any  party. 

(0  Entering  into  an  agreement  to 
ir.itinte  an  exchange  does  not  legnlly 
bir.d  any  party  to  proceed  wilh 
processing  or  to  consummate  a 
proposed  exchange,  or  to  reimburse  or 
piy  damages  to  any  party  to  a  proposed 


exchange  that  is  not  consummated  or  to 
anyone  doing  business  with  any  such 
party. 

(g)  The  withdrawal  from  an  exchange 
proposal  by  an  authorized  officer  at  any 
time  prior  to  the  notice  of  decision, 
pursuant  to  §254.13  of  this  subpart,  is 
not  appealable  under  36  CFR  part  217 
or  36  CFR  part  251.  subpart  C. 

§  254.5    Assemtjted  land  excfianges. 

(a)  Whenever  the  authorized  officer 
determines  it  is  to  be  practicable,  an 
assembled  land  exchange  arrangement 
may  be  used  to  facilitate  exchanges  and 
reduce  costs. 

fb)  The  parties  to  an  exchange  may 
agree  to  such  an  arrangement  where 
multiple  ownership  parcels  of  non- 
Federal  lands  are  consolidated  into  a 
package  for  the  purpose  of  completing 
one  exchange  transaction. 

(c)  An  a.ssembled  lend  exchange 
arrangement  must  be  documented  in  the 
agreement  to  initiate  an  exchange, 
pursuant  to  §  254.4  of  this  subpart. 

(d)  Value  of  the  Federal  and  non- 
Federal  lands  involved  in  an  assembled 
land  exchange  arrangement  shall  be 
estimated  pursuant  to  §  254  9  of  this 
subpart. 

§  254.6    Segregative  effect 

(a)  If  a  proposal  is  made  to  exchange 
Federal  lands,  the  authorized  officer 
may  request  the  appropriate  Stats  Office 
of  the  Bureau  of  Management  (BLV?)  to 
segregate  the  Federal  lands  by  a  notation 
on  the  public  land  records.  Subject  to 
valid  existing  rights,  the  Federal  lands 
shall  be  segregated  from  appropriation 
under  the  public  land  laws  and  mineral 
laws  for  a  period  not  to  exceed  5  years 
from  the  date  of  rt?cord  notation. 

fb)  Any  interests  of  the  United  States 
in  the  non-Federal  lands  that  are 
covered  by  the  exchange  proposal  may 
be  noted  and  segregated  from 
appropriation  under  the  mineral  laws 
for  a  period  not  to  exceed  5  years  from 
the  date  of  notation. 

(c)  The  segregative  effect  terminates  as 
follows: 

(1)  Automatically,  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  the  affected  lands; 

(2)  On  the  date  and  time  specified  in 
an  opening  order,  publishi'd  in  the 
Federal  RegistCT  by  the  appropriate 
ELM  State  Office,  if  a  decision  is  made 
not  to  proceed  with  the  ex:,hange  or 
upon  removal  of  any  lands  from  the 
exchange  propof.al;  or 

(3)  Automatically,  at  the  end  of  the 
segregation  period  not  to  exceed  5  years 
from  the  date  of  notation  on  the  puolic 
land  records,  whiciiever  occurs  first. 


§  254.7    Assumptton  of  costs. 

(a)  Generally,  each  party  to  an 
exchange  will  bear  their  own  costs  of 
the  exchange.  However,  if  the 
authorized  officer  finds  it  is  in  the 
public  interest  as  specified  in  paragraph 
(b)  of  this  section,  an  agreement  to 
initiate  an  exchange  may  provide  that: 

|l)  One  or  more  of  the  parties  rr>By 
assume,  Vbrithout  compensation,  all  or 
part  of  the  costs  or  other  responsibilities 
or  requirements  that  the  authorized 
officf-r  determines  would  ordinarily  be 
borne  by  the  other  parties;  or 

(2)  Subject  to  the  limitation  in 
paragraph  (c)  of  this  section,  the  parties 
may  agree  to  make  adjustments  to  the 
relative  values  involved  in  an  exchange 
tran.saction,  in  order  to  compensate 
parties  for  assuming  costs  or  other 
responsibilities  or  requirements  that  the 
authorized  officer  determines  would 
ordinarily  be  borne  by  the  other  parties. 
These  costs  or  sen,  ices  may  include  but 
are  not  limited  to:  land  sur./eys; 
eppraisal.s;  mineral  examinations, 
timber  cruises;  title  searches;  title 
curative  actions;  cultural  resource 
surveys  and  mitigation;  hazardous 
substance  surveys  and  controls;  removal 
of  encumbrances;  arbitration.  includi.-ig 
ail  fees;  bargaining;  cure  of  deficiencies 

fireventing  highest  and  best  use  of  the 
and;  conduci  of  public  hearings; 
asst^mblage  of  non-Federal  parties  from 
multiple  ov»Tierships;  and  the  expenstrs 
of  complying  with  laws,  regulations, 
and  policies  applicable  to  exchange 
transactions,  or  which  are  necessary  to 
bring  the  Federal  and  non-Federal  lands 
involved  in  the  exchange  to  their 
highest  and  best  use  for  appraisal  and 
exchange  purposes. 

fb)  As«  condition  of  an  agreemtnt  to 
initiate,  the  authorized  officer  may  agree 
to  assume  without  compensation  costs 
ordinarily  borne  by  the  non-Federal 
party  or  to  compensate  the  non-Federal 
party  for  assuming  Federal  costs  only  on 
an  exceptional  basis  when  it  is  clearly 
in  the  punlic  interest  and  when  the 
authorized  officer  determines  and 
documents  that  e.jch  of  the  following 
circumstances  exist: 

(1)  The  amount  of  such  cost  a.ssumed 
or  compensation  is  reasonable  and 
accurately  reflects  the  value  of  the  cost 
or  service  provided,  or  any 
re*iponsihility  and  requirement 
assumed; 

(2)  The  proposed  exchange  is  a  high 
priority  of  the  agency; 

(3)  The  land  exchange  must  be 
expedited  to  protect  important  Federal 
resource  values,  such  as  congressionally 
designated  areas  or  endangered  species 
habit.it; 
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(4)  Cash  equalization  funds  are 
available  for  compensation  of  the  non- 
Federal  party;  and 

(5)  There  are  no  other  practicable 
means  available  to  the  authorized  officer 
for  meeting  Federal  exchange  processing 
costs,  responsibilities,  or  requirements. 

(c)  The  total  amount  of  an  adjustment 
agreed  to  as  compensation  for  costs 
pursuant  to  this  section  shall  not  exceed 
the  limitations  set  forth  in  §  254.12(b)  of 
this  subpart. 

§  254.8    Notice  of  exchange  proposal. 

(a)  Upon  entering  into  an  agreement 
to  initiate  an  exchange,  the  authorized 
officer  shall  publish  a  notice  once  a 
week  for  four  consecutive  weeks  in 
newspapers  of  general  circulation  in  the 
counties  in  which  the  Federal  and  non- 
Federal  lands  or  interests  proposed  for 
exchange  are  located.  The  authorized 
officer  shall  notify  authorized  users,  the 
jurisdictional  State  and  local 
governments,  and  the  congressional 
delegation  and  shall  make  other 
distribution  of  the  notice  as  appropriate. 
At  a  minimum,  the  notice  shall  include: 

(1)  The  identity  of  the  parties 
involved  in  the  proposed  exchange; 

(2)  A  description  of  the  Federaland 
non-Federal  lands  being  considered  for 
exchange; 

(3)  A  statement  as  to  the  effect  of 
segregation  from  appropriation  under 
the  public  land  laws  and  mineral  laws, 
if  applicable; 

(4)  An  invitation  to  the  public  to 
submit  in  writing  any  comments  on  or 
concerns  about  the  exchange  proposal, 
including  advising  the  agency  as  to  any 
liens,  encumbrances,  or  other  claims 
relating  to  t^e  lands  being  considered 
for  exchange;  and 

(5)  The  deadline  by  which  comments 
must  be  received,  and  the  name,  title, 
and  address  of  the  official  to  whom 
comments  must  be  sent  and  from  whom 
additional  information  may  be  obtained. 

(b)  To  be  assured  of  consideration  in 
the  environmental  analysis  of  the 
proposed  exchange,  all  comments  must 
be  made  in  writing  to  the  authorized 
officer  and  postmarked  or  delivered 
within  45  days  after  the  initial  date  of 
publication. 

(c)  The  authorized  officer  is  not 
required  to  republish  legal  descriptions 
of  any  lands  that  may  be  excluded  from 
the  final  exchange  transaction,  provided 
such  lands  were  identified  in  the  notice 
of  exchange  proposal.  In  addition, 
minor  corrections  of  land  desi,iiptions 
and  other  insignificant  changes  do  not 
require  republication. 

§  254.9    Appraisals. 

The  Federal  and  non-Federal  parties 
to  an  exchange  shall  comply  with  the 


appraisal  standards  as  set  forth  in 
paragraphs  (a)  through  (d)  of  this 
section,  and.  to  the  extent  appropriate, 
with  the  Uniform  Appraisal  Standards 
for  Federal  Land  Acquisitions: 
Interagency  Land  Acquisition 
Conference  1992  (Washington,  DC, 
1992),  ISBN  Q-16-038050-2  when 
appraising  the  values  of  the  Federal  and 
non-Federal  lands  involved  in  an 
exchange. 

(a)  Appraiser  qualifications. 

(1)  A  qualified  apprai.ser(s)  shall 
provide  to  the  authorized  officer 
appraisals  estimating  the  market  value 
of  Federal  and  non-Federal  properties 
involved  in  an  exchange.  A  qualified 
appraiser  may  be  an  employee  or  a 
contractor  to  the  Federal  or  non-Federal 
exchange  parties.  At  a  minimum,  a 
qualified  appraiser  shall  be  an 
individual  agreeable  to  all  parties  and 
approved  by  the  authorized  officer,  who 
is  competent,  reputable,  impartial,  and 

,  has  training  and  experience  in 
appraising  property  similar  to  the 
property  involved  in  the  appraisal 
assignment. 

(2)  Qualified  appraisers  shall  possess 
qualifications  consistent  with  State 
regulatory  requirements  that  meet  the 
intent  of  Title  XI.  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA')  (12  U.S.C.  3331).  In 
the  event  a  State  or  Territory  does  not 
have  approved  policies,  practices,  and 
procedures  regulating  the  activities  of 
appraisers,  the  Forest  Service  may 
establish  appraiser  qualification 
standards  commensurate  with  those 
generally  adopted  by  other  States  or 
Territories  meeting  the  requirements  cf 
FIRREA. 

(b)  Market  value. 

(1)  In  estimating  market  value,  the 
appraiser  shall: 

(i)  Determine  the  highest  and  best  use 
of  the  property  to  be  appraised; 

(ii)  Estimate  the  value  of  the  lands 
and  interests  as  if  in  private  ownership 
and  available  for  sale  in  the  open 
market; 

(iii)  Include  historic,  wildlife, 
recreation,  wilderness,  scenic,  cultural, 
or  other  resource  values  or  amenities  as 
reflected  in  prices  paid  for  similar 
properties  in  the  competitive  market; 

(iv)  Consider  the  contributory  value  of 
any  interest  in  land  such  as  water  rights, 
minerals,  or  timber,  to  the  extent  they 
are  consistent  with  the  highest  and  best 
use  of  the  property;  and 

(v)  If  stipulated  in  the  agreement  to 
initiate  in  accordance  with  §  254.4  of 
this  subpart,  estimate  separately  the 
value  of  each  property  optioned  or 
acquired  from  multiple  ownerships  by 
the  non -Federal  party  for  purposes  of 
exchange,  pursuant  to  §  254.5  of  this 


subpart  In  this  case,  the  appraiser  also 
must  estimate  the  value  of  the  Federal 
and  non-Federal  properties  in  a  similar 
manner. 

(2)  In  estimating  market  value,  the 
appraiser  may  not  independently  add 
the  separate  values  of  the  fractional 
interests  to  be  conveyed,  unless  market 
evidence  indicates  the  following: 

(i)  The  various  interests  contribute 
their  full  value  (pro  rata)  to  the  value  of 
the  whole;  and 

(ii)  The  valuation  is  compatible  with 
the  highest  and  best  use  of  the  property, 

(3)  In  the  absence  of  current  marW 
information  reliably  supporting  value, 
the  authorized  officer  may  use  other 
acceptable  and  commonly  recognized 
methods  to  determine  market  value, 

(c)  Appraisal  report  standards. 
Appraisals  prepared  for  exchange 
purposes  must  contain  the  following 
minimum  information: 

(1)  A  summary  of  facts  and 
conclusions; 

(2)  The  purpose  and/or  the  function  of 
the  appraisal,  a  definition  of  the  estate 
being  appraised,  and  a  statement  of  the 
assumptions  and  limiting  conditions 
affecting  the  appraisal  assignment,  if 
any; 

(3)  An  explanation  of  the  extent  of  the 
appraiser's  research  and  actions  taken  to 
collect  and  confirm  information  relied 
upon  in  estimating  value; 

(4)  An  adequate  description  of  the 
physical  characteristics  of  the  land 
being  appraised;  a  statement  of  all 
encumbrances;  title  information; 
location,  zoning,  and  present  use;  an 
analysis  of  highest  and  best  use;  and  at 
least  a  5-year  sales  history  of  the 
property; 

(5)  A  disclosure  of  any  condition  that 
is  observed  during  the  inspection  of  the 
property  or  becom.es  known  to  the 
appraiser  through  the  normal  research 
which  would  lead  the  appraiser  to 
believe  that  hazardous  substances  may 
be  present  on  the  property  being 
appraised; 

(6)  A  comparative  market  analysis 
and,  if  more  than  one  method  of 
valuation  is  used,  an  analysis  and 
reconciliation  of  the  methods  u.sed  to 
support  the  appraiser's  estimate  of 
value; 

(7)  A  description  of  comparable  sales, 
including  a  description  of  all  relevant 
physical,  legal,  and  economic  factors 
such  as  parties  to  the  transaction,  source 
and  method  of  financing,  effect  of  any 
favorable  financing  on  sale  price,  and 
verification  by  a  party  involved  in  the 
transaction; 

(8)  An  estimate  of  market  value; 

(9)  The  effective  date  of  valuation, 
date  of  appraisal,  signature,  and 
certification  of  the  appraiser; 
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(10)  A  certification  by  the  appraiser  to 
t.'ie  following: 

(i)  The  appraiser  has  personally 
contacted  the  property  owner  or 
dtisignated  representative  and  offered 
the  owner  an  opportunity  to  be  present 
during  inspection  of  the  property; 

(ii)  The  appraiser  has  personally 
examined  the  subject  property  and  all 
comparable  sale  properties  relied  upon 
in  the  report: 

(iii)  The  appraiser  has  no  present  or 
prospective  interest  in  the  appraised 
property;  and 

(iv)  The  apprai.ser  has  not  received 
compensation  that  was  contingent  on 
the  analysis,  opinions,  or  conclusions 
contained  in  the  appraisal  report;  and 

(11)  Copies  of  relevant  written 
reports,  studies,  or  summary 
conclusions  prepared  by  others  in 
association  with  the  appraisal 
assignment  which  were  relied  upon  by 
the  appraiser  to  estimate  value,  which 
may  include,  but  is  not  limited  to, 
(Aiirent  title  reports,  mineral  reports,  or 
timber  cruises  prepared  by  qualified 
specialists. 

(d)  Appraisal  rev/ew. 

(1)  Appraisal  reports  shall  be 
reviewed  by  a  qualified  review 
appraiser  meeting  the  qualifications  set 
forth  in  paragraph  (a)  of  this  section. 
Statements  of  value  prepared  by  agency 
appraisers  are  not  subject  to  this  review. 

(2)  The  review  appraiser  shall 
determine  whether  the  appraisal  report: 

(i)  Is  complete,  logical,  consistent,  and 
s;ipported  by  market  analysis; 

(ii)  Complies  with  the  standards 
prescribed  in  paragraph  (c)  of  this 
st-ction;  and 

(iii)  Reasonably  estimates  the 
probable  market  value  of  the  lands 
appraised. 

(3)  TVie  review  appraiser  shall  prepare 
a  written  review  report,  containing  at  a 
minimum: 

(i)  A  description  of  the  review  process 
used; 

(ii)  An  explanation  cf  the  adequacy, 
relevance,  and  reasonableness  of  the 
data  and  methods  used  by  the  appraiser 
to  estimate  value; 

(iii)  The  review  appraist^r's 
conclusions  regarding  the  appraisffr's 
t  stimate  of  market  value;  and 

(iv)  A  certification  by  the  re\  iew 
appraiser  to  trie  following: 

(A)  The  review  appraiser  has  r.o 
priisent  or  prospective  interest  in  the 
p.-operty  which  is  the  subject  of  the 
r>-view  report;  and 

in)  The  review  appraiser  has  not 
ret;eived  compensation  that  was 
contingent  upon  approval  of  the 
appraisal  report. 


§  254. 1 0     Bargaining;  art>ttration. 

(a)  Unless  the  parties  to  an  exchange 
agree  in  writing  to  suspend  or  modify 
the  deadlines  contained  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  the 
parties  shall  adhere  to  the  following: 

(l)(i)  Within  180  days  from  the  date 
of  receipt  of  the  appraisal(s)  for  review 
and  approval  by  the  authorized  officer, 
the  parties  to  an  exchange  may  agree  on 
the  appraised  values  or  may  initiate  a 
process  of  bargaining  or  some  other 
process  to  determine  values.  Bargaining 
or  any  other  process  must  be  based  on 
an  objective  analysis  of  the  valuation  in 
the  appraisal  ref)ort(s)  and  is  a  means  of 
reconciling  differences  in  such  report(s). 
Bargaining  or  another  process  to 
determine  values  may  involve  one  or 
more  of  the  following  actions: 

(A)  Submission  of  the  disputed 
appraisal(s)  to  another  qualified 
appraiser  for  review: 

(B)  Request  for  additional  appraisals; 

(C)  Involvement  of  an  impartial  third 
party  to  facilitate  resolution  of  the  value 
disputes,  or 

(D)  Use  of  some  other  acceptable  and 
commonly  recognized  practice  for 
resolving  value  disputes. 

(ii)  Any  agreement  based  upon 
bargaining  must  be  in  writing  and  made 
part  of  the  administrative  record  of  the 
exchange.  Such  agreement  must  contain 
a  reference  to  all  relevant  appraisal 
information  and  state  how  the  parties 
reconciled  or  compromised  appraisal 
information  to  arrive  at  an  agreement 
based  on  market  value. 

(2)  If  within  180  days  from  the  date 
of  receipt  of  the  appraisal(s)  for  review 
and  approval  by  the  authorized  officer, 
the  parties  to  an  exchange  cannot  agree 
on  values  but  wish  to  continue  with  the 
land  exchange,  the  appraisal(s),  at  the 
initiative  of  either  party,  must  be 
submitted  to  arbitration,  unless,  in  lieu 
of  arbitration,  the  parties  have  employed 
a  process  of  bargaining  or  some  other 
process  to  determine  values.  If 
arbitration  occurs,  it  must  be  conducted 
in  accordance  with  the  real  estate 
valuation  arbitration  rules  of  the 
American  Arbitration  Association.  The 
Secretary  or  an  official  to  whom  such 
authority  has  been  delegated  shall 
appoint  an  arbitrator  from  a  list 
provided  by  the  American  Arbitration 
Association. 

(3)  Within  30  days  after  completion  of 
arbitration,  the  parties  involved  in  the 
exchange  must  determine  whether  to 
proceed  with  the  exchange,  modify  the 
exchange  to  reflect  the  findings  of  the 
arbitration  or  any  other  factors,  or 
withdraw  from  the  exchange.  A  decision 
to  withdraw  from  the  exchange  may  be 
made  upon  written  notice  by  either 
party  at  this  time  or  at  any  other  time 


prior  to  entering  into  a  binding 

exchange  agreement. 

(4)  If  the  parties  agree  to  proc~eed  with 
an  exchange  after  arbitration,  the  values 
established  by  arbitration  are  binding 
upon  all  parties  fur  a  period  not  to 
exceed  2  yeers  from  the  date  of  the 
arbitration  decision. 

(b)  Arbitration  is  limited  to  the 
disputed  valuation  of  the  lands  involved 
in  a  proposed  exchange  and  an 
arbitrator's  award  decision  is  limited  to 
the  value  estimate(s)  of  the  contested 
appraisal(s).  An  arbitrator  may  not 
include  in  an  award  decision 
recommendations  regarding  the  terms  of 
a  proposed  exchange,  nor  may  an 
arbitrator's  award  decision  infringe 
upon  the  authority  of  the  Secretary  to 
make  all  decisions  regarding 
management  of  Federal  lands  and  to 
make  public  interest  determinations. 

§254.11     Exchanges  at  approximately 
equal  value. 

(a)  The  authorized  officer  may 
exchange  lands  which  are  of 
approximately  equal  value  upon  a 
determination  that: 

(1)  The  exchange  is  in  the  public 
interest  and  the  consummation  of  the 
proposed  exchange  will  be  expedited; 

(2)  The  value  of  Lhe  lands  to  be 
conveyed  out  of  Federal  ownership  is 
not  more  than  $150,000  as  based  upon 
a  statement  of  value  prepared  by  a 
qualified  appraiser  and  accepted  by  an 
authorized  officer; 

(3)  The  Federal  and  non-Federal  lands 
are  substantially  similar  in  location, 
acreage,  use,  and  physical  attributes; 
and 

(4)  There  are  no  significant  elements 
of  value  requiring  complex  analysis. 

fb)  The  authorized  officer,  not  the 
non-Federal  party,  determines  whether 
the  Federal  and  non-Federal  lands  are 
approximately  equal  in  value  and  must 
document  how  the  determ.ination  was 
made. 

§  254. 1 2    V3li>e  eque'izatJon;  cash 
equalization  wa',*<dr. 

(a)  To  e<jualize  the  agreed  upon  values 
of  the  Federal  and  non-Federal  lands 
involved  in  an  exchange,  either  with  or 
without  adjustments  of  relative  values 
as  compensation  for  various  costs,  the 
parties  to  an  exchange  may  agrte  to: 

(1)  Modify  the  exchange  proposal  by 
adding  or  excluding  lands;  and/or 

(2)  Use  cash  equalization,  after 
making  all  reasonable  efforts  to  equalize 
values  by  adding  or  deleting  lands. 

(b)  The  combined  amount  of  any  cash 
equalization  payment  and/or  the 
amount  of  adjustments  agreed  to  as 
compensation  for  costs  under  §  254.7  of 
this  subpart  may  not  exceed  25  percent 
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of  the  value  of  the  Federal  lands  to  b<e 
f.onv«;yed. 

fc)  The  Secretary  of  Agriculture  nay 
not  waive  cash  equalization  payment 
due  the  United  States,  but  the  parties 
rnay  asree  to  waive  cash  equaliza'ion 
paym^-nt  due  the  non-Federal  party.  The 
/jrr.ount  to  be  waived  may  not  exceed  3 
p*;rc:ent  of  the  value  of  the  lands  being 
'i.xchar.i^ed  out  of  Federal  ownership  or 
Sl'j.OOO.  whichever  is  less. 

(d)  A  cash  equalization  p3\-Tnent  may 
\)f:  waived  only  after  the  authorized 
offi«j;r  certifies,  in  v%Titing.  that  the 
v.aiver  will  expedite  the  exchange  and 
t.^.at  the  public  interest  will  be  best 
s(;rved  by  the  waiver. 

§254.13    Approval  of  exchanges:  notice  of 

decision. 

(a)  Upon  completion  of  all 
(.-nvironmental  analyses  and  appropriate 
fiocurnentation.  appraisals,  and  all  other 
supporting  studies  and  requiren.ents  to 
flct'irmine  if  a  proposed  exchange  is  in 
the  public  interest  and  in  compliance 
with  <-ip(jli(^ble  law  and  regulations,  the 
,'iiithori7x-d  officer  shall  decide  whether 
to  approve  an  exchange  proposal. 

(1)  When  a  decision  to  approve  or 
disapprove  an  exchange  is  made,  the 
.iiithorizttd  officer  shall  publish  a  notice 
of  the  availability  of  the  decision  in 
newspapers  of  general  cin;ulation.  At  a 
rr;inirTiiirn,  the  nolif.e  must  include: 

(i)  1  he  date  of  dec;ision. 

(ii)  A  concise  description  of  the 
(t(;(.ision; 

(lii)  The  name  and  title  of  the 
deciding  official: 

(iv)  fJirections  for  obtaining  a  copy  of 
th»!  df(,ision:  and 

(v)  The  date  of  the  beginning  of  the 
ajjpeal  period. 

(2)  The  authorized  officer  shall 
distribute  notices  to  the  State  and  local 
governmental  subdivisions  having 
authority  in  the  geographical  area 
within  which  the  lands  covered  by  the 
notice  are  located,  the  non-Federal 
exchange  parties,  authorized  users  of 
involved  Federal  lands,  the 
(.ongressional  delegation,  and 
individuals  who  requested  notification 
or  fil<;d  written  objections,  and  others  as 
appropriate. 

(b)  For  a  period  of  4r>  days  after  the 
dale  of  publication  of  a  notice  of  the 
availability  of  a  decision  to  approve  or 
disapprove  an  exchange  proposal,  the 
cii'cision  shall  be  subject  to  appeal  as 
provided  under  36  CFR  part  217  or.  for 
eligible  parties,  under  36  CFR  part  251. 
subpart  C. 

§254.14    Exchange  agreement. 

(a)  The  parlies  to  a  proposed  exchange 
may  enter  into  an  exchange  agreement 
subsequent  to  a  decision  by  the 


authorized  officer  to  approve  the 
exchange,  pursuant  to  §  254.13  of  this 
subpart.  Such  an  agreement  is  required 
if  hazardous  substances  are  present  on 
the  non-Federal  lands.  .An  exchange 
agreement  must  contain  the  following: 

(1)  Identification  of  the  parties, 
description  of  the  lands  and  interests  to 
be  exchanged,  identification  of  all 
reser.ed  and  outstanding  interests, 
stipulation  of  any  necessar>-  cash 
equalization,  and  all  other  terms  and 
conditions  necessary-  to  complete  an 
exchange: 

(2)  Inclusion  of  the  terms  regarding 
responsibility  for  removal, 
indemnification  ("hold  harmless" 
agreement),  or  other  reme'dial  actions 
concerning  any  hazardous  substances 
on  the  involved  non-Federal  lands;  and 

(3)  The  agreed  upon  values  of  the 
involved  lands,  until  consummation  of 
the  land  exchange. 

(b)  An  exchange  agreement,  as 
described  in  paragraph  (a)  of  this 
section,  is  legally  binding  on  all  parties, 
subject  to  the  terms  and  conditions 
thereof,  provided. 

(1)  Acceptable  title  can  be  conveyed: 

(2)  No  substantial  loss  or  damage 
occurs  to  either  property  from  any 
cause; 

(3)  No  undisclosed  hazardous 
substances  are  found  on  the  involved 
Federal  or  non-Federal  lands  prior  to 
conveyance; 

(4)  the  exchange  proposal  receives 
any  required  Secretarial  approval: 

"(5)  No  objections  are  raised  during 
any  required  congressional  oversight; 

(fi)  In  the  event  of  an  appeal  under  36 
CFR  part  217  or  36  CFR  part  251. 
subpart  C.  a  decision  to  approve  an 
exchange  proposal  pursuant  to  §254.13 
of  this  subpart  is  upheld;  and 

(7)  The  agreement  is  not  terminated 
by  mutual  consent  or  upon  such  terms 
as  may  be  provided  in  the  agreement. 

(c)  In  the  event  of  a  failure  to  perform 
or  to  comply  with  the  terms  of  an 
exchange  agreement,  the  noncomplying 
party  is  liable  for  all  costs  borne  by  the 
other  party  as  a  result  of  the  proposed 
exchange,  including,  but  not  limited  to, 
land  sun'eys.  appraisals,  mineral 
examinations,  timber  cruises,  title 
searches,  title  curative  actions,  cultural 
resource  surveys  and  mitigation, 
hazardous  substance  sur\'eys  and 
controls,  removal  of  encumbrances, 
arbitration,  curing  deficiencies 
preventing  highest  and  best  use  of  the 
land,  and  any  other  expenses  incurred 
in  processing  the  proposed  land 
exchange. 

(d)  Absent  an  executed  exchange 
agreement,  an  action  taken  by  the 
parties  prior  to  consummation  of  an 
exchange  does  not  create  any 


contractual  or  other  binding  obligations 
or  rights  enforceable  against  any  party. 

§254.15    TrtJe  standards. 

(a)  Title  e\id' 

(1)  L'nless  others  ise  specified  by  the 
USDA  Office  of  the  General  Counsel, 
evidence  of  title  for  the  non-Federal 
lands  being  conveyed  to  the  United 
States  must  be  in  recordable  form  and 
in  conformance  with  the  Department  of 
Justice  regulations  and  "Standards  for 
the  Preparation  of  Title  Evidence  in 
Land  Acquisitions  by  the  United  States" 
in  effect  at  the  time  of  conveyance. 

(2)  The  United  States  is  not  required 
to  furnish  title  evidence  for  the  Federal 
lands  being  exchanged. 

(b)  Conveyance  document!^ 

(1)  Unless  otherwise  specified  by  the 
USD.\  Office  of  the  Genera!  Counsel,  all 
conveyances  to  the  United  States  must 
be  prepared,  executed,  and 
acknowledged  in  accordance  with  the 
Department  of  Justice  regulations  and 
"Standards  for  the  Preparation  of  Title 
Evidence  in  Land  Acquisitions  by  the 
United  States"  in  effect  at  the  time  of 
conveyance. 

(2)  Conveyances  of  lands  from  the 
L-nited  States  are  made  by  patent, 
quitclaim  deed,  or  deed  and  without 
express  or  implied  warranties,  except  as 
to  hazardous  substances  pursuant  to 
§254.3  of  this  subpart. 

(c)  Title  encumbrancer. 
(1)  Non-Federal  lands. 

(i)  Title  to  the  non-Federal  lands  must 
be  acceptable  to  the  United  States.  For 
example,  encumbrances  such  as  taxes, 
judgment  liens,  mortgages,  and  other 
objections  or  title  defects  shall  be 
eliminated,  released,  or  waived  in 
accordance  with  requirements  of  the 
preliminary  title  opinion  of  the  USD.^ 
Office  of  the  General  Counsel  or  the 
Department  of  Justice,  as  appropriate. 

(ii)  The  United  States  shall  not  accept 
lands  in  which  there  are  reserved  or 
outstanding  interests  that  would 
interfere  with  the  use  and  management 
of  the  land  by  the  United  States  or 
would  otherwise  be  inconsistent  with 
the  authority  under  which,  or  the 
purpose  for  which,  the  lands  are  to  be 
acquired.  Reserved  interests  of  the  non- 
Federal  landowner  are  subject  to  the 
appropriate  rules  and  regulations  of  the 
Secretary,  except  upon  special  finding 
by  the  Chief,  Forest  Ser\ice  in  the  case 
of  States,  agencies,  or  political 
subdivisions  thereof  (36  CFR  part  251, 
subpart  A). 

(iii)  Any  personal  property  owned  by 
the  non-Federal  party  which  is  not  a 
part  of  the  exchange  proposal,  should  be 
removed  by  the  non-Federal  party  prior 
to  acceptance  of  title  by  the  United 
States,  unless  the  authorized  officer  and 
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the  non-Federal  party  to  the  exchange 
previously  agree  upon  a  specified 
period  to  remove  the  personal  property. 
If  the  personal  property  is  not  removed 
prior  to  acceptance  of  title  or  within  the 
otherwise  prescribed  time,  it  shall  be 
deemed  abandoned  and  shall  become 
vested  in  the  United  States. 

(iv)  The  exchange  parties  must  reach 
agreement  on  the  arrangements  for  the 
relocation  of  any  tenants.  Qualified 
tenants  occupying  non-Federal  lands 
affected  by  a  land  exchange  may  be 
entitled  to  relocation  benefits  under  49 
CFR  24.2.  Unless  otherwise  provided  by 
law  or  regulation  (49  CFR  24.101(a)(1)). 
relocation  benefits  are  not  applicable  to 
owner-occupants  involved  in  exchanges 
with  the  United  States  provided  the 
owner-occupants  are  notified  in  writing 
that  the  non-Federal  lands  are  being 
acquired  by  the  United  States  on  a 
voluntary  basis. 

(2)  Federal  lands.  If  Federal  lands 
proposed  for  exchange  are  occupied 
under  grant,  permit,  easement,  or  non- 
mineral  lease  by  a  third  party  who  is  not 
a  party  to  the  exchange,  the  third  party 
holder  of  such  authorization  and  the 
non-Federal  party  to  the  exchange  may 
reach  agreement  as  to  the  disposition  of 
the  existing  use(s)  authorized  under  the 
terms  of  the  grant,  permit,  easement,  or 
lease.  The  non-Federal  exchange  party 
shall  submit  documented  proof  of  such 
agreement  prior  to  issuance  of  a 
decision  to  approve  the  land  exchange, 
as  instructed  by  the  authorized  officer. 
If  an  agreement  cannot  be  reached,  the 


authorized  officer  shall  consider  other 
alternatives  to  accommodate  the 
authorized  use  or  shall  determine 
whether  the  public  interest  will  be  best 
served  by  terminating  such  use  pursuant 
to  36  CFR  251.60. 

§  254.1 6    Case  closing. 

(a)  Title  transfers.  Unless  otherwise 
agreed,  and  notwithstanding  the 
decision  in  United  States  v.  Scburz,  102 
U.S.  378  (1880).  or  any  other  law  or 
ruling  to  the  contrary,  title  to  both  the 
non-Federal  and  Federal  lands  pass 
simultaneously  and  are  deemed 
accepted  by  the  United  States  and  the 
non-Federal  landowner,  respectively, 
when  the  documents  of  conveyance  are 
recorded  in  the  county  clerk's  or  other 
local  recorder's  office.  Before 
recordation,  all  instructions, 
requirements,  and  conditions  set  forth 
by  the  United  States  and  the  non- 
Federal  landowner  must  be  met.  The 
minimum  requirements  and  conditions 
necessary  for  recordation  include  the 
following,  as  appropriate: 

(1)  The  determination  by  the 
authorized  officer  that  the  United  States 
will  receive  possession,  acceptable  to  it, 
of  such  lands; 

(2)  The  issuance  of  title  evidence  as 
of  the  date  of  recordation  which 
conforms  to  the  instructions  and 
requirements  of  the  USDA  Office  of  the 
General  Counsel's  preliminary  title 
opinion;  and 

(3)  Continuation  searches  disclosing 
no  matters  of  record  that  would  require 


any  change  in  the  aforementioned  title 
evidence  as  issued. 

(b)  Automatic  segregation  of  lands. 
Subject  to  valid  existing  rights,  non- 
Federal  lands  acquired  through 
exchange  by  the  United  States 
automatically  are  segregated  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  until  midnight  of 
the  90th  day  after  acceptance  of  title  by 
the  United  States,  and  the  public  land 
records  must  be  noted  accordingly. 
Thereafter,  the  lands  will  be  open 
automatically  to  operation  of  the  public 
land  laws  and  mineral  laws,  except  to 
the  extent  otherwise  provided  by  law, 
unless  action  is  taken  pursuant  to  43 
CFR  part  2300  to  initiate  a  withdrawal 
within  the  90-day  period. 

§254.17     Information  requirements. 

The  requirements  governing  the 
preparation  of  an  agreement  to  initiate 
in  §  254.4  of  this  subpart  and  an 
exchange  agreement  in  §  254.4  of  this 
subpart  constitute  information 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  and  have  been  approved 
for  use  pursuant  to  5  CFR  part  1320  and 
assigned  OMB  Control  Number  0596- 
0105. 

Dated:  Febniary  18,  1994. 
Adela  Backiel, 

Deputy  Assistant  Secretary,  Natural 
Resources  and  Environment. 
jFR  Dor.  94-4997  Filed  3-7-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  958 

[Docket  No.  R-94-1700:  FR-3517-P-01J 

RIN  2577-AB32 

Public  and  Indian  Housing 
Amendments  to  the  Comprehensive 
Grant  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  nde  proposes 
amendments  to  existing  regulations  to 
simplify  and  expedite  the 
Comprehensive  Grant  Program  [CGP) 
plannmg  and  funding  process  for  public 
housing  agencies  (PHAs)  and  Indian 
housing  authorities  (IHAs)  that  own  or 
operate  250  or  more  public  or  Indian 
housing  units. 

DATES:  Comments  due  date:  April  22, 

1994. 

ADDRESSES:  Interested  persons  are 
mvited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV.,  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  to  5:30  p.m. 
weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  public  housing 
agencies  contad  Janice  D.  Rattley. 
Director,  Office  of  Construction, 
Rehabilitation  and  Maintenance,  Public 
and  Indian  Housing,  room  4138, 
telephone (202) 708-1800. or (202)  708- 
0850  (voice/TDD). 

For  questions  concerning  Indian 
housing  authorities  contact  Dominic 
Nessi,  Director,  Office  of  Native 
American  Programs,  Public  and  Indian 
Housing,  room  4140,  telephone  (202) 
708-1015. or (202)  708-0850. 

The  address  for  all  the  above-listed 
persons  is:  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SVV.,  Washington,  DC  20410.  (The 
telephone  numbers  listed  above  are  not 
toll-free.) 


SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget,  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520),  and  assigned  OMB 
control  number  2577-0157. 

II.  Background 

Section  14  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  14371) 
("the  Act"),  as  amended  by  section  119 
of  the  Housing  and  Community 
Development  Act  of  1987  (the  "1987 
Act")  and  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990 
("NAHA"),  established  the 
Comprehensive  Grant  Program  (CGP), 
which  was  designed  to  govern  the 
modernization  needs  of  PHAs  and  IHAs 
that  own  and  operate  250  or  more 
public  or  Indian  housing  units.  PHAs 
and  IHAs  that  own  and  operate  fewer 
than  250  public  or  Indian  housing  units 
are  governed  by  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP). 

(The  reader  should  note  that, 
hereafter,  for  ease  of  discussion,  the 
preamble  to  this  proposed  rule  uses  the 
terms  "pubUc  housing"  to  refer  to  both 
public  and  Indian  housing,  and  "HAs" 
or  "housing  agency,"  to  refer  to  both 
PHAs  and  IHAs,  unless  otherwise 
stated.  In  addition,  the  term 
"development"  is  used  to  refer  to  "low- 
income  projects,"  as  defined  at  section 
3(b)(1)  of  the  Act.) 

The  Department  promulgated 
regulations  for  the  CGP  and  CIAP  at  24 
CFR  parts  905  and  968,  and  these 
regulations  have  governed  the 
modernization  of  public  and  Indian 
housing  assisted  under  the  Act.  On 
February  14, 1992,  the  Department 
published  the  final  rule  for  the  CGP  at 
57  FR  5514.  The  February  14,  1992  rule 
amended  the  CIAP  at  24  CFR  part  968, 
subpart  B,  to  limit  its  applicability  to 
HAs  that  own  or  operate  fewer  than  500 
public  housing  units  (fewer  than  250 
units  beginning  in  Federal  Fiscal  Year 
(FFY)  1993);  added  a  new  subpart  C  to 
part  968,  which  sets  forth  the  new  CGP 
for  HAs  that  own  or  operate  a  total  of 
500  or  more  public  housing  units  (250 
or  more  units  beginning  in  FFY  1993); 
and  revised  both  the  CIAP  and  CGP 
programs  for  purposes  of  implementing 
various  technical  and  substantive 
program  amendments  contained  in 
sections  509  (b)  through  (f)  of  the 
NAHA. 

On  March  15,  1993,  the  Department 
published  an  interim  rule  for  CIAP  at  58 
FR  13916  for  HAs  with  less  than  250 


units  in  FFY  1993  and  minor  technical 
corrections  for  CGP.  The  CIAP  interim 
rule  was  published  in  response  to 
public  comment  requesting  both 
streamlining  and  simplification  and  was 
also  based  on  experience  gained  through 
program  review/audit  and  monitoring. 

III.  Simplification  of  CGP 

A.  Administrative  Actions 

The  primary  goal  for  CGP  is  to 
provide  greater  discretion  and 
responsibility  to  HAs  in  carrying  out 
their  modernization  programs,  thereby 
returning  it  to  local  control.  The 
published  CGP  rule  and  the  CGP 
Handbook  7485.3  were  designed  to  meet 
this  objective.  Following  their 
publication,  the  Department  has 
explored  additional  measures  to 
simplify  the  program  and  to  increase  the 
flexibility,  responsibility  and  authority 
at  the  HA  level  beyond  that  provided  for 
in  the  regulation  and  Handbook.  It  is  the 
Department's  intent  that  this  be  an  on- 
going process  that  will  result  in 
simplifying  the  program  and  providing 
maximum  flexibility  to  HAs.  It  is 
expected  that  this  increased  flexibility 
to  HAs  will  foster  increased 
accountability  by  the  HAs  to  residents 
and  the  local  government  thereby 
ensuring  local  control  of  the  program. 
HAs  will  then  demonstrate  this  local 
control  and  involvement  with  Lheir 
submission  of  materials  for  the 
partnership  process. 

Additionally,  the  Department  is 
concerned  about  the  need  to  accelerate 
the  obligation  of  CGP  funds.  In  order  to 
contribute  to  the  economic  recovery  of 
this  Nation,  the  Secretary  has 
established,  as  an  initiative,  the 
acceleration  of  the  obligation  and 
expenditure  of  CGP  funds. 

Unless  there  are  very  substantial 
reasons  to  the  contrary  (including  but 
not  limited  to  litigation,  strikes, 
necessity  to  redesign  work  already  bid, 
and  toxic  substances),  HUT)  expects  that 
CIAP/CGP  funds  will  be  obligated 
within  two  years  of  receipt  (i.e..  within 
two  years  from  the  execution  of  the  ACC 
amendment)  and  expended  in  three 
years  from  the  execution  of  the  ACC 
amendment.  Some  HAs  have  suggested 
that  the  timeframe  for  tracking  an  HA's 
obligation/expenditure  of  funds  should 
begin  with  the  date  the  HA  has  access 
to  LOCCS/VRS  (Line  of  Credit  Control 
System/Voice  Response  System).  HUD 
has  made  provisions  for  fast  tracking  the 
ACC  execution  and  Field  Offices  are 
advised  to  put  the  required  information 
into  LOCCS/VRS  as  soon  as  the 
documents  are  executed. 

HUD  has  attempted  to  streamline  the 
ACC  amendment  process.  As  noted  in 
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notice  PIH  93-10  (entitled  Expediting 
Fiscal  Year  (FY)  1993  Comprehensive 
Grant  Program  (CGP)  Funding  for  Public 
and  Indian  Housing  Authorities  (HA) 
that  had  an  Approved  Comprehensive 
Plan  in  FY  1992),  issued  March  10, 
1993,  the  ACC  amendment  is  prepared 
by  the  HUD  Field  Office  program  staff, 
reviewed  by  the  HUD  Field  Counsel  and 
forwarded  to  the  H.\  for  signature. 
Unless  required  by  State  or  local  law  or 
the  HA  by-laws,  the  Executive  Director 
is  permitted  to  sign  and  return  the  ACC 
amendment  without  a  Board  Resolution. 
R.\s  are  encouraged  to  consider 
amending  their  by-laws  (where 
permitted  under  law)  so  that  a  Board 
Resolution  is  not  required  or,  if  a  Board 
Meeting  is  not  imminent,  the  HA  may 
consider  conducting  a  telephone  Board 
Meeting  to  authorize  the  signing  of  the 
ACC  amendment. 

HAs  are  al.so  required  to  execute  and 
file  for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  HAs 
are  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC.  the  Act.  and  HUD  regulations  and 
requirements.  HUD  is  proposing  to 
eliminate  the  requirement  for 
Declarations  of  Trust  for  Mutual  Help 
units.  Because  of  the  nature  of  the 
Mutual  Help  program  (homeownership) 
and  the  burden  which  this  requirement 
places  on  Field  Counsel  and  IHAs  (e.g.. 
locating  legal  descriptions  or  surveys  for 
trust  land  when  the  IHA's  and  HUD's 
interest  is  only  a  leasehold).  HUD  has 
reviewed  and  discussed  this  issue  with 
Field  Counsel  and  finds  that  HUD's 
interest  is  sufficiently  protected  without 
the  further  requirement  of  a  Declaration 
of  Trust. 

HUD  is  also  aware  of  several  problems 
which  HAs  have  encountered  during  the 
first  year  of  operation  of  LOCCS/VRS 
and  ivill  meet  with  HAs  and  industry 
groups  to  work  out  any  remaining 
problems  with  LOCCS/VRS.  Currently. 
LOCCS/VT?S  is  not  set  up  to 
accommodate  fungibility  between 
budget  line  ftems.  Modifications  will  be 
made  to  the  LOCCS/VRS  software  to 
allow  fungibility. 

The  HA  estimated  time  frames  (target 
dates)  for  obligation  and  expenditures 
are  reflected  in  its  implementation 
schedule.  The  Department  proposes  in 
this  rule  at  24  CFR  905.669(d)  and  24 
CFR  968.315(d)  that  all  formula  hinding 
should  be  obligated  within  two  years  of 
allocation  unless  a  longer  period  is 
originally  approved  by  HLT).  HAs  may 
self-execute  a  time  extension  because  of 
HUD  delay  or  for  other  reasons  outside 
of  the  HA's  control.  The  time  periods  for 
obligation  and  expenditure  of 


modernization  funds  are  also  proposed 
to  be  taken  into  account  in  HUD's 
determination  of  an  HA's  continuing 
capacity  and  reasonable  progress.  See 
§§905.687  and  968.345. 

If  the  HA  fails  to  obligate  funds 
within  this  period,  they  may  be  subject 
to  an  alternative  management  strategy 
which  may  involve  third-party  oversight 
of  the  modernization  function.  Before 
HUD  would  invoke  this  remedy.  HUD 
would  provide  technical  assistance  to 
the  H.A  and  work  with  the  HA  to  correct 
deficiencies.  Furthermore.  HUD  would 
only  require  such  action  after  a 
corrective  action  order  had  been  issued 
and  the  HA  failed  to  comply  with  the 
order.  HUD  could  then  issue  a 
corrective  action  order  for  an  alternative 
management  strategy.  The  HA  may 
appeal  in  wTiting  the  corrective  action 
order  imposing  an  alternative 
management  strategy  within  60  days  of 
that  decision.  HUD  Headquarters  shall 
render  a  written  decision  on  an  HA's 
appeal  within  60  calendar  days  of  the 
date  of  its  receipt  of  the  HA's  appeal. 

HUD's  role  in  expediting  the 
allocation  of  modernization  funds  is  to 
reduce  its  time  for  review  and  approval 
of  the  CGP  annual  submission.  This  will 
enable  HAs  to  have  funding  earlier  in 
the  FFY.  HUD  issued  its  first  guidance 
on  expedited  review  and  submission  on 
Februar>'  4.  1993  in  Notice  PIH  93-5 
which  was  provided  to  H.\s.  The  notice 
also  indicated  that  HUD  would  be 
developing  additional  time  saving 
measures.  The  notice  provided  for 
accelerated  submission  by  HAs  in 
advance  of  originally  established  dates 
and  accelerated  review  and  approval  by 
HUD  of  the  documents  required  for  FFY 
1993  CGP  funding.  Notwithstanding  the 
statutory  75-day  review  period.  HUT) 
would  review  and  approve  documents 
as  soon  as  possible.  It  was  anticipated 
that  this  approach  would  be  continued 
in  FY  1994  as  part  of  HUTD's  ongoing 
efforts  to  expedite  use  of  available 
modernization  funds. 

The  Department  issued  additional 
guidance  on  expediting  FFY  1993  CGP 
funding  in  notice  PIH  93-10.  issued 
March  10.  1993.  This  Notice  provided 
that  if  large  HAs  (with  500  or  more 
units)  meet  specified  criteria.  HUD  will 
reduce  the  time  for  its  review  and 
approval  of  the  FFY'  1993  Annual 
Submission  from  a  maximum  of  75  days 
to  14  days  wherever  possible.  The 
expedited  review  by  HUD  and 
subsequent  prompt  signing  of  the 
Annual  Contribution  Contract  (.'KCC) 
Amendment  by  the  HA  would  result  in 
HAs  having  access  to  FFY  1993  CGP 
funds  two  to  five  months  sooner  than 
anticipated.  In  turn,  these  funds  would 
be  available  to  HAs  to  engage  in 


modernization  activities  that  will  spur 
local  economies  and  provide  needed 
improvements  for  low-income 
developments. 

The  oasis  for  the  Department's 
expedited  review  for  large  HAs  (with 
500  or  more  units)  was  the  HAs' 
Comprehensive  Plan  (including  the 
Five-Year  Action  Plan)  which  was 
reviewed  and  approved  by  HUD  in  FFY 

1992  and  which  is  the  basis  of  the  FFY 

1993  Annual  Statement. 

B.  Regulatory  Actions 

Based  on  extensive  review  of  CGP 
regulations  and  procedures  and 
comments  from  HAs  and  their  interest 
groups,  it  was  determined  that  revisions 
to  the  CGP  regulations  were  necessarv'  to 
further  simplify  and  improve  the  CGP 
process  so  HAs  could  more  readily 
expedite  CGP  funding. 

To  expedite  the  CGP  review  and 
approval  process,  as  well  as  provide 
HAs  with  additional  flexibility  in 
implementing  the  program,  changes  are 
needed  in  the  following  areas: 
Fungibility  of  work-items  within  the 
Five-Year  Action  Plan,  notification  of 
formula  amounts,  timing  of  meetings 
with  residents  and  the  annual  public 
hearing,  and  appeals  of  formula 
amounts.  This  section  will  discuss  each 
of  these  issues  and  the  specific 
regulatory  amendments.  The 
Department  requests  comments  on  these 
issues  and  amendments  within  45  days. 
The  Department  has  shortened  this  time 
period  to  ensure  that  needed  changes 
can  be  effective  as  soon  as  possible 
while  providing  an  opportunity  for 
notice  and  comment  before  these 
changes  become  effective. 

The  major  change  being  proposed  in 
this  rule  is  the  concept  of  full  fungibility 
of  work  items  identified  in  an  HA's 
Five-Year  Action  Plan.  Full  fungibility 
permits  the  HA  to  substitute  any  work 
item  in  the  approved  Five-Year  Action 
Plan  using  the  current  FFY  funds, 
without  any  further  HUD  approval.  For 
example,  if  an  HA  has  proposed 
kitchens  at  Development  A  in  the  first 
year  of  the  Plan,  and  for  some  reason, 
the  HA  cannot  do  that  work  item,  the 
HA  may  substitute  roofs  at  Development 
B  which  appears  in  year  four  of  the 
Five-Year  Action  Plan. 

Under  current  rules.  HAs  have  rolling 
Five-Year  Action  Plans,  but  only  spend 
CGP  funds  for  work  items  in  their  one 
or  two  year  Annual  Statements.  Major 
changes  [i.e..  additions,  deletions  or 
modifications  of  work  items 
cumulatively  totaling  10  percent  or 
more  of  a  HA's  annual  grant  allocation, 
excluding  emergencies)  require  prior 
HUD  approval.  Any  changes  with 
respect  to  work  items  cumulatively 
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totaJing  le<vs  than  10  percent  of  an  H.'\'s 
annual  grant,  excluding  emer^ncies,  do 
not  require  prior  HUD  approval,  so  long 
as  the  work  is  covered  under  the  HA's 
Five- Year  Action  Plan.  See  §§905.102 
and  963.305. 

In  this  proposed  rule,  HLTD  intends  to 
continue  the  rolhng  base  of  the  Five- 
YetiT  Action  Plan,  but  allow  full 
fungibility  of  work  items  (i.e  . 
interchangeobility)  in  any  of  the  five 
years.  HL^D  also  intends  to  eliminate  the 
concept  of  "major  change"  and  major 
change  reviews. 

In  order  to  permit  full  fungibility  of 
work  items  in  the  Five- Year  Action 
Plan,  the  level  of  detail  with  regard  to 
the  work  items  must  be  consistent. 
Currently,  work  items  are  described  as 
ma|or  work  categories  {eg.,  kitchens  at 
$100,000)  in  the  out  years  of  the  Five- 
Year  Action  Plan  and  in  greater  detail  in 
the  .\nn1j3l  Statement  (eg  ,  kitchen 
cabinets  in  190  units  at  S75.0O0  and 
kitchen  floors  in  100  units  at  325,000). 
This  proposed  rule  would  eliminate  the 
requirement  for  two  separate  documents 
(.\nnual  Statement  ana  Five- Year 
Action  Plan)  and  incorporate  the 
required  information  in  one  document, 
which  is  a  modified  version  of  the 
current  Five- Year  Action  Plan  and 
submitted  with  the  Annual  Submis,sion. 
The  work  to  be  accomplished  in  each  of 
the  five  year^  will  be  identified  on  an 
individual  Work  Statement  for  that  year. 
The  work  items  will  be  identified  as 
major  work  categories,  and  include  only 
qviontify  and  total  cost  (eg..  100 
kitf.hen.s  at  SlOO.OOO).  This  is  more 
detail  than  currently  required  for  the  out 
years  (quantify)  but  less  than  for  the 
curn::nt  Annual  Statement  (no  detail  on 
individual  wcjrk  items). 

Requiring  HAs  to  only  describe  a 
rr.Hjor  work  category  with  quantity  and 
cost  without  specifying  work  items  is  in 
keeping  with  the  statutory  intent  of 
granting  more  flexibility  to  HAs  and 
easi»s  the  transition  to  full  five  yeqr 
fungibility  Additionally,  this  approacJh 
will  ease  the  level  of  effort  wiiii  regard 
to  the  HAs'  submis-sions  to  HTJD,  and 
reduce  HUD's  upfront  review  of  the 
HAs'  proposed  activities.  However.  HAs 
must  plan  in  detail  and  maintain 
documentation  in  their  file^  to  support 
the  work  activities  propased.  The  level 
of  detail  in  the  Five- Year  Action  Plan 
for  administrative  and  m«nao«ment 
improvement  costs  would  have  to  be 
sufficient  enough  for  HUD  to  make  a 
determination  of  eligibility  For 
example,  only  mentioning  "training"  is 
insufficient,  the  HA  mu.st  describe  the 
Iroining  and  how  it  relates  to  physical 
improvements  or  identified 
management  nee<l».  When  the  HA 
completes  its  Performance  and 


Evaluation  Report,  it  will  describe  the 
work  activities  completed  in  more  detail 
(e.g.,  the  Five- Year  Action  Plan's 
description  of  100  kitchens  totaling 
$100,000  would  be  described  in  the 
Performance  and  Evaluation  Report  as 
kitchen  cabinets — $50,000.  kitchen 
floors — $20,000  and  kitchen  windows — 
$30,000).  Since  the  level  of  detail  in  the 
Five- Year  Action  Plan  is  such  that  HUD 
will  not  be  able  to  determine  if  the  work 
that  will  be  performed  as  a  part  of  the 
major  work  category  (eg.,  kitchens)  is 
an  eligible  item,  HAs  would  have  to 
repay  ineligible  costs  discovered  during 
review  of  the  Performance  and 
Evaluation  Report. 

These  revised  procedures  result  in  a 
minimal  level  of  detail  in  the  HAs' 
submission  to  HUD.  The  HA  should  be 
cognizant  that  additional  detail  will  be 
necessary  for  meaningful  local 
government  and  resident  participation. 
The  Department  proposes  tliaf  HAs 
simply  summarize  their  progress  and 
uses  of  previous  year  funds  for  resident 
review  in  their  public  notice  of  advance 
meeting  for  residents  (no  particular 
format  is  prescribed  and  HAs  are  not 
required  to  describe  by  development  or 
work  item).  A  greater  level  of  detail 
should  be  supplied  to  residents  at  the 
advance  meeting.-?  and  public  hearings 
OT  upon  request  to  enable  them  to 
understand  the  HA's  plans  or  progress 
on  past  activities. 

It  has  been  suggested  by  the  New  York 
City  Housing  Authority  that  they  could 
provide  greater  detail  in  all  years  of  the 
Five- Year  Action  Plan  so  that  the 
information  would  mirror  the 
Performance  and  Evaluation  Report.  The 
Department  is  concerned  that  this 
would  be  administratively  burdensome 
for  all  HAs.  If  an  HA  wants  to  submit 
a  Five- Year  Action  Plan  in  a  different 
format,  a  waiver  would  be  needed. 
Section  14  of  the  .^d  does  not 
differentiate  between  type?  of 
submissions  to  be  made  by  H/\s 
participating  in  the  CGP.  irrespective  of 
their  size.  Nevertheless.  HUD  believes 
that  larger  HAs  will  be  benefitted,  along 
with  alfother  HAs  participating  in  the 
CGP.  as  a  result  of  the  simplified 
program  submission  requirements 
contained  in  this  proposed  rule. 

It  is  the  Department's  intent  that  HAs 
use  fungibility  in  a  prudent  manner  to 
make  changes  where  necessa."y.  It  is 
anticipated  that  HAs  will  plan 
realistically  for  a  five-year  period  In 
consultation  with  residents  and  the 
local  government.  HITD  expects  HAs  fo 
generally  conform  their  work  to  items  In 
the  current  year's  Work  Statement  and 
to  use  fungioility  only  if  necessary  to 
substitute  items  In  year  one  to 
efficiently  and  effectively  expend  Its 


funding.  However,  fungibility  of  the 
work  items  (not  dollars)  in  the  plan 
should  be  used  by  the  HA  to  make 
necessary  changes  without  further  HIT) 
approval  so  as  not  to  impede  HA  efforts 
to  timely  obligate  and  expend  funds. 
Fungibility  of  work  items  but  not  dollars 
means  that  HAs  may  move  items  from 
one  year  to  another  but  will  receive  no 
increase  in  funding  if  they  do  so.  The 
grant  amount  for  a  particular  FY  is  set 
forth  in  the  ACC  amendment  and 
remains  unchanged  by  shifts  in  work 
items. 

Except  for  emergencies,  the  HA  must 
consuh  with  residents  to  the  extent 
practicable,  on  significant  changes  (such 
as  changes  in  scope  of  work)  or 
whenever  it  moves  work  items  within 
the  approved  Five- Year  Action  Plan. 
The  HA  must  retain  documentation  of 
that  consultation  in  its  files.  The 
Department  requests  comments  on  the 
level  of  consultation  with  residents 
regarding  "significant  changes."  In  this 
proposed  rule,  the  Department  has  left 
this  matter  to  the  discretion  of  the  HA, 
The  Department  has  eliminated  the 
concept  of  major  change  wherein  the 
HA  must  obtain  prior  HUD  approval 
when  changes  are  made  above  an 
established  threshold.  The  Departjnent 
is  .requesting  comment  on  the 
establishiir>ent  of  a  threshold  based  on 
dollar  amount,  percentage  of  grant  or 
type  of  work  involved. 

Aa  a  result  of  allowing  ^Jlll  hingibility 
of  work  itemA.  the  following  ciianges 
have  been  made: 

(1)  Elimir>ate  major  change  reviews 
(An  HA  can  expend  the  funds  on  any 
work  item  in  the  Five- Year  Action  Plan 
without  MUD  approval.  If  the  HA  plans 
to  expend  funds  on  a  work  item  that  is 
not  in  the  Five- Year  Action  Plan,  even 
though  it  appears  in  the  Physical  or 
Manag»^ment  Needs  Assessment,  prior 
HUD  approval  is  required.  However, 
emergency  work  would  not  require 
amendment  to  the  Work  Statement  for 
year  one.  but  must  be  reflected  on  the 
year-end  Performance  and  Evaluation 
Report); 

[2]  Require  HAs  to  emend  annual 
work  statements  to  refiect  changes 
resulting  from  fungibility; 

(3)  Eliminate  the  optional  two-year 
Annual  Statement; 

(4)  Require  HAa  to  identify  changes  in 
current  year  Five- Year  Action  Plan  from 
the  previous  year  Five- Year  Action  Plan 
when  making  annual  submissions;  and 

(5)  Require  the  same  levei  of  detail  for 
each  year  of  the  Five- Year  Action  Flan 
in  order  to  allow  full  fungibility  with 
the  Work  .Statement  for  year  or^e  of  the 
Five- Year  Action  Plan  (the  Work 
Statement  for  year  one  is  being 
substituted  for  what  is  currently  referred 
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to  in  the  CGP  rule  and  statute  as  the 
Axmual  Statement). 

The  Department  is  proposing  to 
increase  the  percentage  limitation  on 
management  improvements  from  10  to 
20  percent  of  the  annual  grant  for  all 
hL^s.  The  Department  believes  that  HA 
needs  to  provide  adequate  security, 
undertake  various  resident  initiatives 
activities,  and  sustain  completed 
physical  improvements,  warrant  this 
increase.  However,  the  Department  is 
interested  in  knowing  from  commenters 
what  other  management  improvement 
needs  are  pressing  and  whether  the 
increased  percentage  limitation  is 
sufficient  or  warranted  based  on  HA 
experience.  In  addition,  the  Department 
strongly  encourages  that  HAs  use  at 
least  5%  of  their  management 
improvement  funds  to  train  residents  in 
carrying  out  activities  related  to  the 
modernization-funded  physical  and 
management  improvements.  Other 
eligible  items  could  include 
coordination  of  delivery  of  social 
services  and  youth  apprenticeship 
programs  directly  related  to  carrying  out 
the  modernization  work.  HAs  will  not 
be  permitted  without  prior  HUD 
approval  to  exceed  the  20  percent  cost 
limitation  for  management 
improvements  in  any  year  unless  they 
are  high  PHA  performers  or  IHAs  that 
are  determined  by  the  Field  Office  to  be 
high  jjerforming.  PHAs  that  have  been 
designated  as  high  performers  overall 
(not  only  high  performers  in 
modernization)  by  the  Public  Housing 
Management  Assessment  Program 
(PHMAP)  or  IHAs  determined  by  the 
Field  Office  to  be  high  performing  and 
which  have  administrative  capability 
under  §905.135  may  exceed  the  cost 
limitation  on  management 
improvements  only,  without  prior  HUD 
approval.  See  §§905.666(m)  and 
968.310(m).  This  provision  reflects 
HUD's  intent  to  provide  incentives  and 
relief  from  HUD  oversight  to  HAs  that 
are  consistently  well-managed. 
Guidance  on  determining  high 
performing  IHAs  will  be  provided  in  the 
revised  CGP  Handbook.  The  Department 
requests  suggestions  regarding  criteria 
that  can  be  used  to  determine  high 
performing  IHAs. 

The  Department  has  retained  the  7% 
limit  on  administrative  costs,  but  has 
excluded  in-house  asbestos  testing 
efforts  from  the  7%  limit.  The 
Department  suggests  that  its  position  on 
asbestos  should  be  the  same  as  that  for 
lead-based  paint.  The  proposed 
regulation  has  been  modified  to  exclude 
such  in-house  testing  from  the  7%  cost 
limitation.  Further,  it  has  been  clarified 
that  general  administrative  costs 
associated  with  the  administration  of 


Field  Office-approved  force  account 
work  are  included  in  the  cost 
limitations  for  administrative  costs 
(account  1410).  The  actual  force  account 
labor  costs  including  direct  supervision 
are  charged  to  the  appropriate  account 
for  the  work  being  performed,  e.g., 
dwelling  structures  (account  1460).  In 
addition,  it  should  be  noted  that  Field 
Offices  continue  to  have  the  authority  to 
permit  administrative  costs  higher  than 
7%  for  justifiable  reasons  such  as  high 
administrative  costs  resulting  from  a 
large  percentage  of  force  account  work. 
The  Department  requests  comments  on 
the  advisability  of  higher  administrative 
cost  caps  and  examples  of  where  they 
would  be  warranted. 

HAs  currently  delay  holding  annual 
advance  meetings  with  residents  and 
the  public  hearing  until  the  presumptive 
estimate  is  provided  by  HUD.  This  has 
resulted  in  delaying  the  submission  of 
documents  required  for  access  to  the 
funding  until  later  into  the  FFY.  This 
proposed  rule  would  p>ermit  the 
separation  of  the  planning  process  and 
the  funding  process.  H.\s,  residents, 
local  government  officials  and  others 
may  work  on  the  plan  early  in  the  fiscal 
year,  preferably  in  conjunction  with 
other  planning  related  to  the  operating 
budget  or  other  activities  affecting 
residents.  Planning  is  to  be  an  ongoing 
process,  and  not  necessarily  a  part  of  the 
funding  cycle  process. 

To  expedite  the  funding  process,  the 
Department  will  offer  HAs  the  option  to 
hold  the  required  annual  advance 
meeting  for  residents  and  the  required 
annual  public  hearing  for  the  next  year's 
grant  using  the  formula  amount  for  the 
current  FFY  as  the  planning  level  for  the 
coming  year.  See  §§  905.672  and 
968.320.  In  recognition  of  the  possibility 
that  funding  levels  may  change,  HAs  are 
encouraged  to  use  the  last  year's  level 
with  variations  around  that  level  as 
planning  targets  [e.g.,  if  last  year's 
funding  is  10%  more  or  less,  some 
developments  will  be  rehabilitated,  but 
others  will  not).  This  would  allow  HAs 
to  start  the  planning  process  five 
months  earlier  (July  rather  than 
December)  and  the  reservation  and  use 
of  FFY  1995  funds  could  be  made 
earlier  in  the  FFY.  At  the  resident 
meeting  and  public  hearing,  the  HA 
would  discuss  any  changes  to  the  Five- 
Year  Action  Plan,  including  the  new 
fifth  year  and  a  discussion  of  HA 
progress  in  prior  approved  programs. 
The  draft  Performance  and  Evaluation 
Report  should  also  be  discussed  at  that 
time  if  available.  HAs  would  also 
explain  that  the  funding  level  shown  is 
not  the  actual  amount  for  the  coming 
year,  but  has  been  used  for  planning 
purposes,  and  that  the  Five- Year  Action 


Plan  will  be  adjusted  when  the  formula 
amount  is  known.  Additionally,  the  HA 
will  explain  which  items  or 
developments  will  be  added  or  deleted 
to  adjust  for  the  next  year's  formula 
amount  and  that  any  added  items  will 
come  from  the  Five- Year  Action  Plan. 
This  will  enable  HAs  to  quickly  make 
necessary  adjustments  to  the  plan  when 
the  formula  amount  is  known.  H.\s 
must  also  assure  that  all  work  items  are 
reflected  in  the  Physical  Needs 
Assessments  and  Management  Needs 
Assessments.  HAs  not  pursuing  advance 
planning  would  be  permitted  to  wait 
until  after  receipt  of  their  formula 
amount  for  FFY  1995,  i  e..  the  beginning 
of  the  next  fiscal  year,  and  then  hold  the 
advance  meeting  and  public  hearing. 
However,  this  would  delay  the  annual 
submission,  and  as  a  result,  the  FFY 
1995  funds  would  not  be  available  until 
much  later  in  the  FFY. 

The  current  regulation  requires  HAs, 
within  30  calendar  days  of  the  date  of 
HUD's  notice  of  estimated  funding  level, 
to  provide  written  notice  to  each  of  the 
democratically  elected  presidents  of 
resident  organizations  of  the 
developments  covered  by  the 
comprehensive  plan.  HAs  have 
encountered  problems  in  making 
distinctions  regarding  who  is  to  be 
notified  (e.g.,  determining  whether 
presidents  of  resident  organizations 
have  been  democratically  elected  and 
assuring  that  all  affected  resident 
organizations  have  been  notified).  The 
Department  wants  to  promote  full  and 
adequate  notice  of  this  funding  to  all 
interested  parties  (e.g..  residents,  duly 
elected  resident  organizations,  local 
government  officials  and  other 
interested  parties).  It  is  proposed  that 
public  notice  (which  would  effectively 
include  all  interested  parties,  especially 
duly  elected  resident  organizations) 
should  be  provided,  and  the  method  of 
notification  would  be  determined  by  the 
HA 

The  public  notice  can  take  various 
formats  based  upon  local  circumstances 
and  resources.  The  CGP  Handbook  will 
provide  examples  of  ways  to  provide 
effective  public  notice  (e.g..  newspaper 
announcements,  resident  cable  TV 
programs,  posted  notices  or  wTitten 
announcements).  The  public  notice 
would  provide  notice  of  the  advance 
meeting  to  be  held  with  the  residents, 
notice  of  the  public  hearing,  and  the 
following  information;  summary  of 
activities  of  the  previous  year  (uses  of 
past  funding)  and  progress  update, 
estimated  funding  level  [i.e..  current 
year  funding  or  formula  amount 
whichever  the  HA  elects);  a  summary  of 
the  CGP  requirements;  the  estimated 
time  frames  for  completion  of  the 
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Inquired  CGP  documents;  and  th«? 
rv,-quiremf>nt  for  n?sident  participation  in 
the  planning,  development  and 
monitorins!  of  modernization  activities 
under  CGP. 

Additionally ,  HUD  will  no  longer 
prescribe  by  regulation  that  there  must 
he  three  weeks  between  the  advance 
meeting  and  the  public  hearing,  but  will 
Pftjuire  that  the  meeting  should  be 
sufficiently  in  advance  of  the  public 
hearing  to  allow  for  appropriate  feed- 
back. See  §§  905.672(b)(4)  and 
W>a  .120(b)(4).  The  resident  partnership 
process  pro\ides  a  vehic;le  for  an  on- 
going dialogue  between  HAs  and 
residents  throughout  the  planning 
process.  KIT)  has  made  this  change  in 
rvsponse  to  concerns  that  the  timing  and 
frequency  of  these  meetings  should  be 
determined  by  local  conditions  and  lef^ 
up  to  local  judgement,  rather  than 
determined  by  an  arbitrary  time  limit. 
Rather  than  have  the  Department  state 
the  number  of  meetings  required  before 
the  public  hearing,  HUD  believes  that  in 
order  to  achieve  maxi.mum  resident 
involvement  in  the  process,  the  number 
of  meetings  should  be  determined  by 
the  HAs  and  residents  of  those 
authorities. 

In  order  to  reduce  the  HAs'  and 
ill.T)'3  administrative  burden  and  to 
streamline  the  process,  HLT)  has 
eliminated  the  requirement  to  pnnide  a 
presumptive  formula  estimate.  S<>e 
existing  §§  905.669(b)  and  958.315(b). 
As  a  result,  IlAs  will  not  be  required  to 
amend  the  Five- Year  Action  Plan  and/ 
or  Work  Statement  during  a  FTY 
bticause  of  differences  in  the 
presumptive  estimate  and  final  formula 
amount.  HUD  intends  to  provide  only 
one  formula  amount  in  a  FTY.  and  this 
vv-ill  eliminate  burdens  for  both  HAs  and 
fiTJD.  This  change  would  also  encourage 
.MA.s  to  make  Annual  Submissions  as 
sooa  as  they  receive  their  formula 
amount  for  the  FFY.  See  proposed 
*>S  005.669  and  963.315. 

.'\  related  change  to  the  notification  of 
furmula  funding  is  the  timing  of  the 
submission  of  appeals  and  the 
adjustment  from  successful  appe<ils  and 
a  change  to  the  appeals  ba^^d  on  the 
fcnmuia  amount.  Currently,  R,\s  mey 
appeal  the  presumptive  formula 
estimates  based  upon  unique 
circumstances  or  error.  Any  adjustments 
tD  the  formula  allocation  resulting  from 
such  successful  appeals  are  made  from 
the  subsequent  years'  appropriation  of 
funds,  except  for  appeals  based  upon 
error  where  there  are  no  issues  in 
dispute  (su«ii  appeals  will  result  in 
adju.st.ments  made  from  the  current 
vear's  allocation  of  hinds).  Currently, 
H.'\s  may  also  appeal  HT.T)'s 
determination  of  final  formula  amounts. 


Any  adjustments  resulting  from  such 
successful  appeals  are  made  from  the 
current  year's  allocation  of  funds  to  the 
greatest  extent  feasible.  Currently,  mod 
troubled  PHAs  may  app)eal  their 
reduced  formula  allocations  and  any 
adjustment  resulting  from  such 
successful  appeals  are  made  In  the 
current  year's  allocation  of  funds.  See 
§§905.669  and  968.315. 

Since  HUD  does  not  plan  to  provide 
a  presumptive  formula  notice,  there  is 
no  need  for  an  appeal  based  on  a 
presumptive  formula  amount.  HAs 
would  not  lose  any  of  their  current 
procedural  rights  to  appeal.  However, 
for  purposes  of  consistency,  all  appeals 
must  be  submitted  writhin  60  days  after 
notification  of  the  formula  award.  HAs 
may  appeal  the  formula  amount  on  the 
basis  of  error  or  unique  circumstances 
or  the  reduced  formula  amount  (applies 
to  mod  troubled  PHAs  only). 
Adjustments  resulting  from  successful 
appeals  based  on  error  or  unique 
circumstances  will  be  made  in 
subsequent  FFYs.  A  mod  troubled  PHA 
will  be  ad\'ised  of  its  full  formula  and 
its  reduced  formula  amount.  If  it 
successfully  appeals  the  reduced 
amount,  it  will  get  full  funding  in  the 
same  FFY.  If  it  does  not  appeal  or  its 
appeal  is  unsuccessful,  the  difference 
between  its  full  funding  and  its  reduced 
funding  will  be  redistributed  to  other 
HAs  in  the  following  FTY.  However, 
such  PHAs  are  entitled  to  credits  for  this 
temporary  loss  of  funding. 

Currently,  the  Executive  Summary 
encompasses  four  components,  each  a 
separate  document:  (1)  Summary  of 
Preliminary  Estimated  Costs;  (2) 
Strategy  Statement;  (3)  Statement  of 
Developments  wnth  Comprehensive 
Modernization  in  Progress;  and  (4) 
Description  of  Resident  Partnership  and 
Summ.ary  of  General  Issues.  The 
Executive  Summary  is  submitted  to 
HUD  with  the  original  Comprehensive 
Plan  and  resubmitted  every  sixth  year 
when  the  Plan  is  updated.  This  rule 
proposes  to  eliminate  the  requirement 
for  an  Executive  Summary  with  four 
components.  Instead,  the  HA  would 
submit  the  following:  (1)  Summary  of 
Preliminary  Estimated  Costs  and  (2) 
Description  of  Resident  P.^rtnership  and 
Summary  of  General  Issues  with  eaii 
submission  of  the  Comprehensive  Plan 
(initial  year  and  every  sixth  year).  The 
Department  suggests  that  the  Strategy 
Statement  and  the  Statement  of 
Developments  with  Comprehensive 
Modernization  in  Progress  provided 
information  that  was  essential  for  the 
initial  implementation  of  the  program 
but  will  not  be  needed  when  the  Plan 
is  uf)dated  in  year  six.  Also,  the 
provision  for  a  Summary  of  General 


Issues  with  each  annual  submission  is 
retained. 

The  Department  is  proposing  two 
incentives  for  PIL^s  and  IHAs,  As 
previou.sly  mentioned.  PHAs  that  are 
high  performers  under  PHMAP  and 
IHAs  that  are  determined  to  be  high 
performing  by  the  Field  OfBce  would 
not  have  a  cap  on  management 
improvements,  Tlie  second  incentive  is 
the  elimination  of  prior  HUD  approval 
for  force  account  labor.  The  Deportment 
recognizes  that  the  basis  for  being 
entitled  to  the  force  account  labor 
incentive  is  different  for  IHAs  than  for 
PHAs.  IHAs  have,  by  necessity, 
developed  significant  expertise  in  the 
use  of  force  account  labor,  due  to  the 
remoteness  of  some  Indian  housing 
units  as  well  as  the  shortage  of  available 
contract  labor.  In  acknowledgment  of 
IHAs'  successful  experience  with  force 
account  labor,  the  Department  is 
proposing  that  prior  HUD  approval  be 
required  only  of  PHAs  that  are  not  high 
performers  under  PHMAP  and  IHAs 
which  are  designated  high  risk  under 
§905.135  or  for  all  HAs  where 
stipulated  by  a  notice  of  deficiency  or 
corrective  action  order. 

HAs,  whifJi  are  required  to  obtain 
prior  approval,  will  continue  to  indicate 
the  u.se  of  force  account  on  their  annual 
submission  and  it  may  be  approved  as 
part  of  the  funding  process,  or  HAs  may 
request  HUD  approval  for  force  account 
labor  at  any  tima  HUD  will  be 
eliminating  the  Handbook  requirement 
and  modifying  section  107(d)  of  the 
Annual  Contributions  Contract  that 
requires  HUD  approval  of  force  account 
work  for  high  performers  under  PHMAP 
or  IHAs  that  are  not  designated  as  "high 
risk". 

Another  concern  of  many  HAs  is  the 
use  of  total  development  cost  (TDQ  in 
§905.672(dK4)  and  §  968.320(d)(4).  For 
demolition  and  new  construction,  TDCs 
are  currently  used  to  assess  whether 
modernization  is  more  expensive  than 
new  development.  Since  few  HAs  are 
performing  comprehensive 
modernization  (/  e..  total 
modernization),  the  cost  of  such 
modernization  will  rarely  if  e-^er  exceed 
TDC  If  if  does,  the  H^  must  justify 
reasons  for  desiring  to  modernize  the 
development.  In  addition,  exi.sting 
regulations  require  a  new  evaluation 
every  sixth  year  when  the  Five- Year 
Action  Plan  is  updated.  This  evaluation 
does  not  capture  all  past  modernization 
as  was  done  in  compreheiisive 
raodemization.  but  it  is  rather  a  single 
point  in  time  assessment. 

Rather  than  imposing  an  aifeilrary 
measurement  of  costs  (i.e.,  hard  costs  of 
90  percent  or  less  of  TDC),  the 
Department  proposes  to  eliminate  TDC 
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for  reasonable  cost  and  replace  it  with 
the  HA's  determination  of  reasonable 
cost  determined  on  a  major  work-item 
basis.  HAs  would  be  required  to  keep 
documentation  in  its  file  to  support  its 
reasonable  cost  determinations.  It  is 
suggested  that  the  HA  use  a  National 
Guideline  adjusted  to  reflect  local 
conditions  (or  if  applicable,  regional 
versions  of  National  Guidelines)  such  as 
R.S.  Means  Index,  the  Dodge  Report  and 
Marshall  and  Swift.  All  work  items 
must  meet  cost  reasonableness  which 
will  also  be  accomplished  by  using  part 
85  procurement  procedures  and  OMB 
Circular  A-87.  AnJ-IA  is  also  allowed  to 
substitute  estimates  of  cost 
reasonableness  based  upon  recent  past 
bidding  experience  for  the  National 
Guidelines  mentioned  above.  In  its 
annual  review  of  HA  performance.  HUD 
will  review  the  HA's  cost 
reasonableness  determinations.  The 
Department  specifically  requests 
comments  on  this  proposal. 

It  should  also  be  noted  that  many 
HiiVs  with  large  numbers  of 
homeownership  (Mutual  Help)  units  are 
performing  comprehensive 
modernization  on  a  widespread  basis. 
The  Department  is  considering  retaining 
the  TDC  limitations  as  the  basis  for 
establishing  reasonable  costs  for  IHAs. 
Comments  are  specifically  requested  on 
applying  these  limits  only  to  IHAs. 

The  Department  is  often  asked  about 
the  extent  to  which  CGP  funds  may  be 
expended  on  non-viable  units  {e.g., 
units  scheduled  for  demolition)  to 
maintain  the  habitability  until  residents 
r^n  be  relocated.  The  current  regulation 
provides  that  where  an  HA's  analysis  of 
a  development,  establishes  that 
completion  of  the  identified 
improvements  and  replacements  will 
not  result  in  the  long-term  physical  and 
social  viability  of  the  development  at  a 
reasonable  cost,  the  HA  shall  not 
expend  CGP  funds  for  the  development, 
except  for  emergencies.  See 
§§905.672(d)(4)(ii)and 
9C8.320(d)(4)(ii).  This  proposed  rule 
adds  an  additional  exception  for 
"essential  non-routine  maintenance 
necessar)'  to  maintain  habitability  until 
residents  can  be  relocated."  The  HA 
must  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g.,  demolition  or  disposition  under  24 
CFR  part  970).  Any  routine  maintenance 
work  must  be  performed  using  operating 
subsidy.  The  CGP  Handbook  will 
provide  additional  guidance  in  this  area. 

The  Department  is  al.so  proposing  to 
lift  its  limitation  on  the  $75  million 
reserve  for  emergencies  and  natural 
disasters.  Currently,  the  Department 
limits  the  use  of  this  reserve  to  HAs 


participating  in  the  CGP  (see 
§§  905.601(b),  905.667,  968.103(b)  and 
968.312).  The  Department  proposes  to 
permit  smaller  HAs  (participating  in  the 
CIAP)  (with  less  than  250  units)  to  also 
apply  for  emergency  and  natural 
disaster  funds  from  this  reserve.  HAs 
under  the  CIAP  may  also  continue  to 
receive  assistance  for  emergencies  and 
disasters  in  accordance  with  the  existing 
CIAP  requirements  and  procedures.  HAs 
participating  in  CGP  must  first  use  thsir 
annual  formula  allocation  of  CGP  funds, 
any  other  unobligated  CL^P  or  CGP 
funds,  or  replacement  reserve,  for 
emergencies  before  they  can  apply  for 
funds  firom  the  $75  million  reserve.  HAs 
participating  in  CIAP  must  use  all  other 
funds  available,  including  residual 
receipts  and  unobligated  CIAP  (and 
there  must  be  no  moderization  funds 
available  for  the  remainder  of  the  fiscal 
year)  for  emergencies  before  they  can 
apply  for  funds  from  the  $75  million 
reserve.  In  addition,  HAs  participating 
in  CIAP  must  also  have  the  emergency 
modernization  work  under  contract 
within  6  months  after  receiving  HUD's 
approval  of  emergency  reserve  funds. 
Although  funding  for  repair  and 
replacement  needs  which  arise  from 
natural  and  other  disaster  is  not 
required  to  be  repaid,  HAs  are  required 
to  repay  funding  for  emergencies,  from 
future  allocations,  where  available.  The 
pro\asions  for  repayment  by  HAs 
particip>ating  in  CGP  have  not  been 
changed.  HAs  participating  in  CL\P 
would  also  be  required  to  repay  funding 
for  emergencies,  if  funds  become 
available;  however,  they  would  not  be 
required  to  apply  for  a  future  CIAP  grant 
to  repay  the  reserve  account. 

C.  Sdiscellaneous  Technical  Proposed 
Changes 

Numerous  incorrect  regulatory 
references  would  be  corrected.  The 
method  for  counting  new  development 
units  (in  order  to  determine  the  HA's 
program  size)  would  be  clarified  to 
reflect  actual  development  procedures 
(i.e.,  count  the  increase  in  units  reaching 
DOFA  (date  of  full  availability)  and 
under  ACC  amendment).  See 
§§905.601(k)(2)(i)  and  968.103(k)(2)(i). 
The  annual  submission  of  activities  and 
expenditures  would  consist  of  the  Five- 
Year  Action  Plan  with  a  VVoric  Statement 
for  each  of  the  five  years,  local 
government  statement  and  other 
miscellaneous  documents  outlined  in 
§§  905.678  and  968.330.  Annual 
resident  and  local  government 
participation  would  be  clarified  by 
noting  that  annual  advance  meetings 
with  residents  and  annual  public 
hearings  are  required.  See  §§  905.678(d) 
(2)  and  (3)  and  968.330(d)  (2)  and  (3). 


D.  Handbook  Changes  and 
Clarifications  to  Existing  Procedures 

HUD  plans  to  prepare  handbook  page 
changes  that  will  provide  guidance  on 
the  revised  procedures  and  examples  of 
the  types  of  documentation  that  would 
be  acceptable  to  HUD  and  provide  a 
revised  Five- Year  Action  Plan  form 
(sample  completed  document  will  be 
provided).  The  Handbook  will  also 
provide  guidance  on  the  required 
interrelationship  between  management 
improvements  and  identified 
management  needs.  In  addition,  it  will 
clarify  that  even  HAs  that  are  high 
performers  under  PHMAP  will  have 
management  needs. 

The  CGP  Handbook  will  also  revise 
the  environmental  review  procedures  to 
require  that  HUD  must  conduct  an 
environmental  review  in  accordance 
with  24  CFR  part  50  of  all  proposed 
actions  identified  in  the  Five- Year 
Action  Plan.  This  change  is  required 
because  of  the  proposed  full  fungibility 
of  work  items.  In  addition,  the  level  of 
detail  in  the  annual  work  statements 
must  be  sufficient  for  HUD  to  perform 
environmental  reviews,  as  applicable, 
with  respect  to  the  various  work  items. 

The  level  of  Field  Office  review  will 
also  be  discussed  in  the  Handbook  with 
an  emphasis  on  ways  to  improve  and 
reduce  unnecessary  areas  for  review. 
Handbook  guidance  vfiW  also  include 
the  following: 

(1)  Ways  to  achieve  more  effective 
resident  participation/consultation; 

(2)  Discussion  of  limits  on 
modernization  after  a  decision  has  been 
made  that  certain  buildings  should  be 
demolished  or  disposed  of  (keeping 
buildings  habitable  as  long  as  they  are 
occupied); 

(3)  How  to  receive  HUD  approval  for 
amendments  to  annual  submission; 

(4)  Examples  of  vafid  delays  outside 
HA  control  which  may  extend  the  time 
for  performance; 

(5)  The  exemption  from  the 
continuing  capacity  review  for  delays 
caused  by  LOCCS/VRS; 

(6)  Ways  to  enhance  fungibility  by 
expending  the  oldest  money  first  and 
closing  out  older  programs;  and 

(7)  Discussion  of  emergency  work 
items. 

Several  questions  regarding  existing 
requirements  would  not  be  affected  by 
this  proposed  rule  and  have  been  raised 
by  program  participants.  Although  the 
purpose  of  tliis  preamble  is  to  discuss 
changes  proposed,  some  of  the 
following  issues  are  significant  and  may 
interfere  with  successful  program 
implementation.  Many  of  these  is<njes 
involve  procurement.  HAs  should  refer 
to  the  new  Procurement  Handbook  for 
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Public  Housing  Agencies  and  Indian 
Housing  Authorities,  7460.8  REV-1. 
HUD  has  also  issued  PIH  notice  93-50 
on  expediting  procurement  and 
contracting  in  Public  and  Indian 
Housing. 

It  should  be  noted  that  procurement 
thresholds  cannot  be  imposed  without 
appropriate  procedure  {notice  of 
deficiency  and/or  correction  action 
order).  Advance  procurement  planning 
is  one  of  the  most  important  actions  that 
an  HA  can  take  to  speed  up  the 
procurement  process.  For  e.xample,  an 
H,\  is  encouraged  to  prepare 
solicitations  for  services  prior  to  ACC 
execution  even  though  contracts  cannot 
be  awarded  until  funds  are  available. 
IL\s  may  also  solicit  for  an  indefinite 
quantity  contract  where  separate  orders 
are  issued  to  the  selected  architect/ 
engineer  firm  for  each  service  as  the 
need  arises  or  an  H.\  can  issue  a 
solicitation  for  several  architect/ 
engineer  firms  to  provide  services  on  an 
as  required  basis  rather  than  merely  one 
firm.  HAs  may  also  join  in 
intergovernmental  agreements.  HAs  that 
possess  the  capability  may  continue  to 
perform  in-house  A  &  E. 

In  addition  to  the  sealed  bid  method, 
HAs  may  use  the  competitive  proposals 
method  to  perform  m.odemization  work. 
This  method  has  been  successfully  used 
in  public  housing  development  (known 
as  "turnkey")  for  many  years.  The 
competitive  proposals  method  may, 
particularly  for  larger  contracts,  speed 
up  the  modernization  process.  This  can 
be  accomplished  by  developing  a 
Request  for  Proposals  (RFP)  that  places 
a  substantial  amount  of  the 
responsibility  for  modernization  work 
with  a  contractor/developer.  Using  the 
turnkey  method  as  a  model,  the  HA 
would  execute  a  fi.xed  price  contract  in 
which  the  developer  would  be 
responsible  for  all  designs  of  specific 
work  items  identified  in  the  RFP, 
soliciting  and  contracting  (in  the 
developer's  name)  for  construction 
work,  contract  administration  and 
construction  inspection.  The  contract 
could  either  provide  for  progress 
payments,  as  in  the  sealed  bid  method, 
or  a  lump  sum  payment  after  successful 
completion  of  all  work,  as  in  the 
turnkey  method.  The  advantages  to  the 
two  payment  systems  are:  (1)  With 
progress  payments  the  developer  does 
not  have  to  obtain  large  amounts  of 
outside  financing  and  the  overall  costs 
should,  therefore,  be  less;  or  (2)  with  the 
lump  sum  payment  upon  completion  of 
construction,  the  developer  has  a 
significant  incentive  (financing  costs)  to 
complete  construction  quickly.  The  HA 
should  hire  an  inspecting  architect  or 
engineer  to  inspect  the  developer's  work 


to  ensure  that  it  complies  with  the 
contract  documents  and  to  otherwise 
protect  the  HAs  interests. 

E.  Other  HUD  Initiatives 

Many  HAs  and  Field  Office  have 
difficulties  with  the  2530  Previous 
Participation.  This  process  assures  the 
Department  that  persons  debarred, 
suspended,  determined  to  be  ineligible 
or  voluntarily  excluded  are  not 
participating  in  this  program.  This 
process  is  part  of  a  larger  system  at  HUD 
and  Government-wide.  See  24  CFR  part 
24,  subpart  E.  The  Department  is  taking 
steps  to  improve  this  system  and 
expedite  access  to  the  system  for  all 
HAs.  The  Department  has  also  budgeted 
in  FY  1994  for  the  development  of  an 
automated  system  which  would  allow 
HAs  to  directly  access  HUD's  2530 
system. 

HUD  also  plans  to  work  with  HA 
interest  groups  in  updating  the 
maximum  space  guidelines  for 
administrative,  maintenance  and 
community  space. 

Users  of  LOCCS/VRS  have  requested 
that  HUD  eliminate  the  percent 
limitation  on  monthly  drawdowns  for 
standard  performers.  HUD  has  been 
working  with  the  Comptroller.  Inspector 
General  and  Treasury  on  ways  to 
improve  this  system  and  will  consider 
this  and  other  users'  recommendations. 
As  a  result  of  this  proposed  rulemaking, 
HUD  will  also  be  incorporating  into  the 
system  the  ability  for  five-year 
fungibility. 

HAs  and  their  interest  groups  have 
requested  clarification  and  expansion  of 
eligible  and  ineligible  work  items.  HUD 
currently  provides  examples  of 
ineligible  physical  and  management 
improvement  work  items  in  the  CGP 
Handbook  at  paragraph  4-19.  HUD  will 
consider  additional  recommendations 
from  HAs  and  their  interest  groups. 

The  PHMAP  rule  has  received  many 
public  comments  which  are  now  being 
reviewed.  The  modernization  indicator 
is  being  revised  to  cover  CGP.  The  CGP 
Audit  Guide  is  under  review  by  0MB. 

f.  Economic  Opportunities  for  Low-  and 
Very  Low-Income  Persons 

Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (section  3) 
requires  that  to  the  "greatest  extent 
feasible,"  opportunities  for  training  and 
emplovTnent  arising  in  connection  with 
HUD  programs  be  given  to  lower  income 
persons  residing  within  the  unit  of  local 
government  or  the  metropolitan  area  as 
determined  by  the  Secretary.  It  also 
requires  that  to  the  "greatest  extent 
feasible,"  contracts  for  work  to  be 
performed  in  connection  with  any  such 
project"  be  awarded  to  business 


concerns,  including  but  not  limited  to 
individuals  or  firms  doing  business  in 
the  field  of  planning,  consulting,  design, 
architecture,  building  construction, 
rehabilitation,  maintenance,  or  repair, 
which  are  located  in  or  owned  in 
substantial  part  by  persons  residing  in 
the  same  metropolitan  area  (or 
nonmetropolitan  county)  as  the 
project."  Existing  regulations 
implementing  these  requirements 
appear  at  24  CFR  part  135.  PHAs 
participating  in  the  CGP  program  are 
required  to  comply  with  section  3.  See 
24  CFR  §  968.110(a). 

Section  3  was  amended  by  section 
915  of  the  Housing  and  Community 
Development  Act  of  1992,  to  require 
that  HAs  and  their  contractors  and 
subcontractors,  make  their  "best 
efforts,"  consistent  with  existing 
Tederal,  State,  and  local  laws  and 
regulations,  to  give  low-  and  verv'  low- 
income  persons  the  training  and 
employment  opportunities  generated  by 
development  assistance  (section  5  of  the 
Act),  operating  assistance  (section  9  of 
the  Act),  and  modernization  grants 
(section  14  of  the  Act).  Section  3.  as 
amended,  also  requires  that  HAs  and 
their  contractors  and  subcontractors, 
make  their  "best  efforts,"  consistent 
with  existing  Federal,  State,  and  local 
laws  and  regulations,  to  award  contracts 
for  work  to  be  performed  in  connection 
with  development  assistance,  operating 
assistance  and  modernization  grants,  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons. 

HUD  has  published  a  proposed  rule  to 
implement  the  amendments  to  section  3 
by  the  Housing  and  Community 
Development  Act  of  1992.  See  58  FR 
52534,  dated  October  8,  1993.  The 
Secretary  is  committed  to  furthering 
economic  opportunities  to  low-  and 
very  low-income  persons  covered  by 
section  3.  Until  section  3  as  amended, 
is  implemented  by  regulations,  HUD 
intends  to  advance  the  current 
requiremeii'is  of  section  3  as  provided  in 
24  CFR  part  135.  For  CGP,  HUD  intends 
to  require  through  the  letter  transmitting 
the  FY  1994  presumptive  estimate,  that 
each  HA  use  good  faith  efforts  and 
provide  anticipated  projections  of  the 
contracts,  jobs  and  training  to  section  3 
residents  as  a  result  of  the  FY  1994 
funding. 

By  FY  1995,  HUD  expects  to  have  an 
effective  final  rule  implementing  the 
amended  section  3.  For  CGP,  this 
proposed  rule  proposes  that  HAs  certify 
as  to  compliance  with  section  3  and 
provide  anticipated  projections  based 
on  best  efforts  of  the  contracts,  jobs  and 
training  to  section  3  residents  with  their 
annual  submissions.  See 
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§§905.672(d)(7)(xviii)and 
968.320(d)(7)(xviii).  The  Department 
also  plans  to  require  that  HAs  report 
their  section  3  results  annually  (in  one 
report  covering  all  affected  HUD 
programs  administered  by  the  H.\).  HAs 
would  be  required  to  keep  files  to 
support  their  annual  submissions  and 
annual  reports  along  with  their  section 
3  program  plan.  HUD  would  monitor 
each  HA's  section  3  efforts  (not  merely 
numbers  of  contracts,  jobs  or  training)  as 
part  of  the  annual  HUD  review.  HA 
comments  on  these  proposed  CGP 
provisions  or  alternative  actions  to 
support  section  3  in  CGP  are  requested. 

EO  12866  Statement 

This  proposed  rule  was  reviewed  and 
approved  by  Lhe  Office  of  Management 
and  Budget  under  Executive  Order 
12866.  Regulatory  Planning  and  Review, 
which  was  signed  by  the  President  on 
September  30,  1993.  Any  changes  made 
to  the  proposed  rule  as  a  result  of  that 
review  process  are  clearly  identified  in 
the  docket  file,  which  is  open  for  public 
inspection  in  the  office  of  the  Rules 
Docket  Clerk,  room  10276,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  does  not 
hnve  a  significant  economic  impact  on 
a  substantia]  number  of  small  entities. 
The  proposed  rule  provides  revisions  to 
the  existing  CGP  under  which  HAs 
receive  modernization  assistance  from 
HL^D  on  the  basis  of  a  formula.  HUD 
does  not  anticipate  a  significant 
economic  impact  on  small  entities  since 
H.,\s  will  continue  to  carry  out  their 
modernization  activities  by  entering 
into  contracts  for  the  work  as  they  now 
do. 

Finding;  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2KC)  of  the 
National  Environmental  Pohcy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5  p.m. 
weekdays)  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10272,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 


Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  order.  The  revised  CGP  is 
consistent  with  federalism  principles 
since  it  reduces  unnecessary  burdens  on 
HAs.  While  the  program  is  revised,  the 
primary  change  is  only  in  the  way  that 
HUD  processes  and  reviews  HA 
modernization  activities,  and  not  the 
modernization  activities.  Since 
participation  by  HAs  is  discretionarv, 
this  proposed  rule  lacks  the  direct  and 
substantial  effects  on  HAs  required  for 
a  policy  with  federalism  implications 
under  the  Order. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  proposed  rule,  as 
those  policies  and  programs  relate  to 
family  concerns.  The  proposed  rule 
does  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance,  or  general  well-being, 
since  its  effect  is  limited  to  revising 
program  procedures  for  R\s  applying 
for  discretionary  grants. 

Regulatory  Agenda 

This  projxjsed  rule  was  listed  as  item 
1647  under  the  Office  of  Public  and 
Indian  Housing  in  the  Dep.irtment's 
Semiannual  Reguiatorv  Agenda 
published  on  October  25,  1993  (58  FR 
56402,  56451)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  FlexibiUty  Act. 

Anti-Lobbying 

On  February  26.  1990.  the  Department 
published  an  interim  rule  (24  CFR  part 
87)  advising  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  prohibition  mandated  by 
Congress.  Section  319  of  the  Department 
of  the  Interior  Appropriations  Act  (Pub. 
L.  101-121.  approved  October  23, 1989) 


generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  imless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds.  IHAs  established  by  an  Indian 
Tribe  as  a  result  of  the  exercise  of  the 
tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

The  certification  and  disclosure 
requirements  apply  to  all  grants  in 
excess  of  $190,000.  All  potential 
grantees  are  required  to  submit  the 
certification,  and  to  make  the  required 
disclosure  if  the  grant  amount  exceeds 
SIOO.OOO.  Potential  grantees  should 
refer  to  24  CFR  part  87  for  the  language 
for  the  certification  and  disclosure.  The 
law  pro\ides  substantial  monetary- 
penalties  for  failure  to  file  the  required 
certification  or  disclosure. 

The  Catalog  of  Domestic  Assistance 
numt)ers  for  Lhe  programs  affected  by  this 
proposed  rule  are  14.146.  14  147, 14.8S0, 
14.851,  14.852,  and  15.141. 

List  of  Subjects 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians. 
Indians,  Individuals  with  disabilities, 
Lead  poisoning.  Loan  programs — 
housing  and  community  dtevelopment. 
Loan  programs — Indians,  Low  and 
moderate  income  housing,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  968 

Grant  programs — housing  and 
community  development,  Indians,  Loan 
programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  Department 
proposes  to  amend  24  CFR  parts  905 
and  968  as  set  forth  below: 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citaiion  for  24  CFR 
part  905  would  be  revised  to  read  as 
follows: 


11884 


Federal  Register  /  Vol.  59,  No.  45  /  Tuesday.  March  8.  1994  /  Proposed  Rules 


Authority:  25  U.S.Q  450e(b);  42  U.S.C. 
1437U,  1437aa.  1437bb.  1437CC.  1437ee.  and 

3535(dl. 

§905.102    [AmefKied] 

2.  Section  905.102  would  be  amended 
by  remo%ing  the  definitions  for  Annual 
statement  and  for  Major  changes. 

3.  Section  905.601  would  be  amended 
bv  revising  paragraph  (b);  by  removing 
the  refe.'^nce  to  •'§  905.669(b)(2)"  in 
paragraph  (h)  and  inserting  in  its  place 
'■§  905.6R9(b)";  by  adding  three 
sentences  to  the  end  of  paragraph  (j); 
and  by  revising  paragraph  (k.)(2)(i).  to 
read  as  follows: 

§  905.601    Allocation  of  funds  under 
section  14. 

•  •        *         *         * 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY,  HUD  shall 
reser\e  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  968  of  this  title,  S75 
million  (which  shall  include  unused 
reserve  amounts  carried  over  from 
previous  FFYs),  which  shall  be  made 
available  to  IHAs  and  PH.\s  for 
modeniization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  so 
that  it  always  begins  with  a  S75  million 
balance.  Any  unused  funds  from 
previous  years  will  remain  in  the 
reserve  until  allocated.  The 
requirements  governing  the  reserve  for 
disasters  and  emergencies  and  the 
prot:edures  by  which  an  IHA  may 
request  such  funds,  are  set  forth  in 
§905.667. 
***** 

(j)  Calculation  of  number  of  units. 

*  *   *  New  development  units  that  are 
added  to  an  IHA's  or  PHA's  inventory 
will  be  added  to  the  overall  unit  count 
so  long  as  they  are  under  ACC 
amendment  and  have  reached  DOFA  by 
the  first  day  in  the  FFY  in  which  Lhe 
formula  is  being  run.  Any  increase  in 
units  (reaching  DOFA  and  under  ACC 
amendmpnt)  as  of  the  beginning  of  the 
FFY  shall  result  in  an  adjustment 
upwards  in  the  number  of  units  under 
the  formula.  New  units  reaching  DOFA 
after  this  date  will  be  counted  for 
formula  purposes  as  of  the  following 
FFY. 

(k)*   *   * 

(2)*    •   * 

(i)  Increases  in  the  number  of  units 
resulting  from  the  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run; 


4.  Section  905.666  would  be  amended 
by  revising  paragraphs  (a)(1)  through 
(a)(3).  (f)(l)(iii).  and  (m)  to  read  as 
follows: 

§905.666    Eligible  costs. 

(a)*   *    * 

(1)  Undertaking  activities  described  in 
its  approved  Five- Year  Action  Plan 
under  §  905.672(d)(5); 

(2)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  IHA's  approved  Comprehensive 
Plan  (including  Five- Year  Action  Plan) 
or  Annual  Submission; 

(3)  Funding  a  replacement  reserve  to 
r^rry  out  eligible  activities  in  future 
years,  subject  to  the  restrictions  set  forth 
in  paragraph  (f)  of  this  section; 
***** 

m*  *  * 

(D*  •  • 

(iii)  A  management  improvement 
requires  more  funds  than  the  IHA  may 
use  under  its  20%  limit  for  management 
improvements,  and  the  IHA  needs  to 
save  a  portion  of  subsequent  year(s) 
grants,  to  fund  the  work  item; 
***** 

(m)  Cost  limitation.  (1) 
Notwithstanding  the  full  fungibility  of 
work  items  in  §  905.675(c),  an  IHA  shall 
not  use  more  than  a  total  of  20  percent 
of  its  annual  grant  for  management 
improvement  costs  in  account  1408, 
unless  specifically  approved  by  HUD,  or 
unless  the  IHA  is  determined  by  the 
Field  Office  to  be  high  performing  and 
have  administrative  capacity  under 
§  905.135.  To  the  maximum  extent 
feasible.  HAs  should  use  management 
improvement  funds  to  train  residents  in 
carrying  out  activities  related  to  the 
modernization-funded  physical  and 
management  improvements. 

(2)  Notwithstanding  the  full 
fungibility  of  work  items  in  §  905.675(c). 
an  IHA  shall  not  use  more  than  a  total 
of  7  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410. 
excluding  any  costs  rdated  to  in-house 
lead-based  paint  or  asbestos  testing,  in- 
house  architectural/engineering  (AJE) 
work,  or  other  special  administrative 
costs  required  by  state,  tribal  or  local 
law,  unless  specifically  approved  by 
HUD.  In  the  case  of  an  IHA  whose 
jurisdiction  covers  an  unusually  large 
geographic  area,  an  additional  two 
percent  of  the  annual  grant  may  be 
spent  on  costs  related  to  travelling  to  the 
IHA's  developments  for  CGP-related 
business,  as  specifically  approved  by 
HUD.  (For  purposes  of  this  paragraph, 
"an  unusually  large  geographic  area" 
means  an  area  served  by  an  IHA  whose 
offices  are  physically  separated  from  the 
majority  of  its  developments  by 


distances  that  require  overnight  travel 
and/or  travel  by  air  or  other  commercial 
carriers,  e.g.,  a  statewide  IHA  with 
developments  in  multiple  localities;  a 
regional  IHA  with  developments  in 
multiple  counties  or  states;  or  an  Alaska 
IHA  with  developments  in  multiple 
villages.); 
***** 

5.  Section  905.667  would  be  amended 
by  revising  paragraphs  (a)(1)  and  (a)(3) 
to  read  as  follows: 

§  905.667    Reserve  for  emergencies  and 
disasters. 

(a)  Emergencies — (1)  Eligibility  for 
assistance.  An  IHA  (including  an  IHA 
that  is  not  considered  to  be 
administratively  capable  under 
§  905.135)  may  obtain  funds  at  any  time, 
for  any  eligible  emergency  work  item  as 
defined  in  §  905.102  (for  IHAs 
participating  in  CGP)  or  for  any  eligible 
emergency  work  item  (de.scribed  as 
emergency  modernization  in  §905.102) 
(for  IHAs  participating  in  CLAP),  from 
the  reser\'e  established  under 
^  905.601(b).  However,  emergency 
reserve  funds  may  not  he  provided  to  an 
IHA  participating  in  CGP  that  has  the 
necessary  funds  available  from  any 
other  sourt:e,  including  its  annual 
formula  allocation  under  §  905.601(e) 
and  (f).  other  unobligated  modernization 
funds,  and  its  replacement  reserves 
under  §  905.666.  Emergency  reserve 
funds  may  not  be  provided  to  an  IHA 
partipating  in  CLAP  that  has  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CL\P  (and  no  CLAP  modernization  is 
available  for  the  remainder  of  the  fiscal 
year)  and  residual  ret:eipts.  IHAs 
participating  in  CL\P  must  also  have  the 
emergency  modernization  work  under 
contract  within  6  months  after  receiving 
HUD's  approval  of  emergency  reserve 
funds.  An  IFIA  is  not  required  to  have 
an  approved  comprehensive  plan  under 
§  905.672  before  it  can  request 
emergency  assistance  from  this  reserve. 
*****  ' 

(3)  Repayment.  An  IHA  that  receives 
assistance  for  its  emergency  needs  from 
the  reserve  under  §  905.60lCb)  must 
repay  such  assistance  from  its  future 
allocations  of  assistance,  where 
available.  For  H.^s  participating  in  the 
CGP,  HUD  shall  deduct  up  to  50  percent 
of  an  IHA's  succeeding  year's  formula 
allocation  under  §905.601  (e)  and  (f)  to 
repay  emergency  funds  previously 
provided  by  HUD  to  the  IHA.  The 
remaining  balance,  if  any,  shall  be 
deducted  from  an  IHA's  succeeding 
years'  formula  allocations. 
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6.  Section  905.669  would  be  amended 
by  adding  three  sentences  to  the  end  of 
paragraph  (a)(1);  by  revising  paragraphs 
fb)  and  (c);  by  adding  a  new  paragraph 
(d);  and  by  adding  the  0MB  control 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§  905.669    Allocation  of  assistance. 

(a)  •   *   • 

(1)  *  *  *  On  an  annual  basis.  HUD 
will  transmit  to  the  IHA  the  formula 
characteristics  report  which  reflects  the 
data  that  will  be  used  to  determine  the 
IHA's  formula  share.  The  IHA  will  have 
30  days  to  review  and  advise  HUD  of 
errors  in  this  HUD  report.  Necessary 
adjustments  will  be  made  to  the  IHA's 
data  before  the  formula  is  run  for  the 
current  FFY. 

•        •        *        •        • 

(b)  HUD  notification  of  formula 
amount:  appeal  rights.  (1)  Formula 
amounts  notification.  After  HUD 
determines  an  IHA's  formula  allocation 
under  §905.601  (e)  and  (Q  based  upon 
the  IHA.  development,  and  community 
characteristics,  it  shall  notify  the  IHA  of 
its  formula  amount  and  provide 
instruction  on  annual  submission  in 
accordance  with  §§  905.672(a)  and 
905.678; 

(2)  Appeal  based  upon  unique 
circumstances.  An  IHA  may  appeal  in 
writing  HUD's  detennination  of  its 
formula  amount  within  60  calendar 
days  of  the  date  of  HLTD's  determination 
on  the  basis  of  "unique  circumstances." 
The  IHA  must  indicate  what  is  unique, 
and  specify  the  manner  in  which  it  is 
different  from  all  other  IHAs 
participating  in  the  CGP.  and  provide 
any  necessary  supporting 
documentation.  HUD  shall  render  a 
written  decision  on  an  IHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  "unique 
circumstances."  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  the  subsequent 
years'  allocation  of  funds  under  this 
JJart; 

(3)  Appeal  based  upon  error.  An  IHA 
may  appeal  in  writing  HUD's 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD's  determination  on  the  basis  of  an 
error.  The  IHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  IHA 
must  describe  the  nature  of  the  error, 
and  provide  any  necessary  supporting 
documentation.  HUD  shall  respond  to 
the  IHA's  request  within  60  calendar 


days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years'  allocation  of  funds 
under  this  part; 

(c)  IHAs  determined  to  be  high  risk.  If 
an  IHA  is  determined  to  have  serious 
deficiencies  in  accordance  with 

§  905.135.  or  if  the  IHA  fails  to  meet,  or 
to  make  reasonable  progress  toward 
meeting,  the  goals  previously 
established  in  its  management 
improvement  plan  under  §  905.135. 
HUD  may  designate  the  IHA  high  risk. 
If  the  IHA  is  designated  high  risk  with 
respect  to  modernization,  HUD  may 
withhold  some  or  all  of  the  IHA's 
annual  grant;  HUD  may  declare  a  breach 
of  the  grant  agreement  with  respect  to 
all  or  some  of  the  IR.\'s  functions  so 
that  the  IHA  or  a  particular  function  of 
the  IHA  may  be  administered  by  another 
entity:  or  HUD  may  take  other  sanctions 
authorized  by  law  or  regulation. 

(d)  Obligation  of  formula  funding.  All 
formula  funding  should  be  obligated 
within  two  years  of  allocation  or  such 
longer  period  approved  by  HUD.  If  the 
IHA  fails  to  obligate  funds  within  this 
period,  they  may  be  subject  to  an 
alternative  management  strategy  which 
may  involve  third-ptirty  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  issued  under  §  905  687  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  issue  an  alternative 
management  strategy  in  a  correction 
action  order.  An  IHA  may  appeal  in 
writing  the  corrective  action  order 
imposing  an  alternative  management 
strategy  within  60  days  of  that  order. 
HUD  Headquarters  shall  render  a 
written  decision  on  an  IHA's  appeal 
within  60  calendar  days  of  the  date  of 
its  receipt  of  the  IHA's  appeal. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt)er  2577-0157) 

7,  Section  905.672  would  be  amended 
by  revising  paragraphs  (a),  (h)(2)(i). 
(b)(3)through(h)(5),  (c)(2),  (d)(1). 
(d)(2)(i)(E),  (d)(4).  (d)(5)(i).(d)(5)(iii), 
(d)(6)(i).(d)(6)(ii),(d)(7)(v),(d)(7)(viii). 
and  (d)(7)(xv);  by  adding  a  new 
paragraph  (d)(7)(xviii);  and  by  revising 
paragraphs  (e)(2)  through  (e)(4),  to  read 
as  follows: 

§  905.672    Comprehensive  Plan  (Including 
Five- Year  Action  Ptan). 

(a)  Submission.  HUD  shall  notify 
IHAs  of  the  requested  date  for 
submitting  or  updating  a 
Comprehensive  Plan.  For  planning 
purposes,  IHAs  may  use  the  amount 


they  received  under  CGP  in  the  prior 
year  in  developing  their  Comprehensive 
Plan  or  they  may  wait  for  the  annual 
HUD  notification  of  formula  amount 
under  §  905.669(b)(1). 

(b)«  *  • 

(2)*   •   * 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of.  and  monitoring  the 
implementation  of,  the  Comprehensive 
Plan  including,  but  not  limited  to.  the 
physical  and  management  needs 
assessments,  viability  analysis.  Five- 
Year  Action  Plan,  and  Work  Statements 
for  each  year.  If  necessary,  the  IHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 
*        *        •        •        • 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  duly  elected  resident 
organizations  under  paragraph  (b)(4)  of 
this  section,  and  the  public  hearing 
under  paragraph  (b)(5)  of  this  section, 
the  IHA  shall  provide  public  notice  of 
the  advance  meeting  and  the  public 
hearing  in  a  manner  determined  by  the 
IHA  and  which  ensures  notice  to  all 
duly  elected  resident  organizations.  The 
public  notice  shall  also  include  a 
summary  of  activities  of  the  previous 
year  (uses  of  past  funding)  and  progress 
update,  estimated  funding  level  (;.e.. 
current  year  funding  or  formula  amount, 
whichever  the  IHA  elects);  a  summary 
of  the  CGP  requirements;  the  estimated 
time  frames  for  completion  of  the 
required  CGP  documents;  and  the 
requirement  for  resident  participation  in 
the  planning,  development  and 
monitoring  of  modernization  activities 
under  the  CGP; 

(4)  Advance  meeting  for  duly  elected 
resident  organizations  The  IHA  shall 
hold,  within  a  reasonable  amount  of 
time  before  the  public  hearing  under 
paragraph  (b)(5)  of  the  section,  a 
meeting  for  residents  and  duly  elected 
resident  organizations  at  which  the  IHA 
shall  explain  the  components  of  the 
Comprehensive  Plan.  The  meeting  shall 
be  open  to  all  residents  and  duly  elected 
resident  organizations; 

(5)  Public  Hearing.  The  IHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  ensure  ample  opportunity 
for  residents,  duly  elected  resident 
organizations,  local  government 
officials,  and  other  interested  parties,  to 
express  their  priorities  and  concerns. 
The  IHA  shall  give  full  consideration  to 
the  comments  and  concerns  of 
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residents,  local  govemnient  officials, 
and  other  interested  parties. 

(c)  •   •    * 

(2)  A  copy  of  the  summary  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
and  management/operations  needs  IR\- 
wide  and  a  specific  description  of  the 
IK.\s  process  for  maximizing  the  level 
of  participation  by  residents. 

•  *        *        •        • 

(d)'   •   • 

(1)  Summanes.  An  EHA  shall  include 
as  part  of  its  Comprehensive  Plan  the 
following  summaries: 

(i)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management  needs  IHA-wide:  and 

(ii)  A  specific  description  of  the  IHA's 
process  for  maximizing  the  level  of 
participation  by  residents  during  the 
development,  implementation  and 
monitoring  of  the  comprehensive  plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process  and 
the  IHA's  response  to  the  general  issue. 
IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys. 
shall  be  maintained  in  the  IllA's  files 
and  made  available  to  residents,  duly 
elected  resident  organizations,  and  other 
interested  parties,  upon  request. 

(2)*   •   * 

(i)*    '    ' 

(E)  In  addition,  the  IHA  shall  provide 
with  respect  to  vacant  or  non- 
homebuyer-occupied  Turnkey  IH  units, 
the  estimated  number  of  units  that  the 
IH.'\  is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §  905.666(d)(3). 

•  •         *         •         • 

(4)  Demonstration  of  hng-lerrn 
physical  and  social  viability — (i) 
General.  The  plan  shall  include,  on  a 
development-by-develcpment  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d)(.3)  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability  of  the  development  at  a 
reasonable  cost.  The  IHA  shall  keep 
documentation  in  its  files  to  support  its 
rea.sonable  cost  determinations  of  each 
major  work  item  (e.g.,  kitchen  cabinets, 
exterior  doors).  HUD  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submission  and  the 
Performance  and  Evaluation  Report. 
Where  necessar\',  HUD  will  review  the 
IH.'X's  documentation  in  support  of  its 
cost  reasonableness; 

(•i)  Determination  of  non-viability. 
Where  an  IHA's  analysis  of  a 
development,  under  paragraph  (d)  of 


this  section,  establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
IHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  IHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
[e.g.,  demohtion  or  disposition  under  24 
CFR  part  905,  subpart  M). 

(5)  Five-Year  Action  Plan — (i) 
General.  The  Comprehensive  Plan  shall 
include  a  rolling  Five-Year  Action  Plan 
to  carry  out  the  improvements  and 
replacements  (or  a  portion  thereof) 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section.  In  developing  its 
Five-Year  Action  Plan,  the  IHA  shall 
assiune  that  the  current  year  funding  or 
formula  amount  will  be  available  for 
each  year  of  its  Five-Year  Action  Plan, 
whichever  the  IHA  is  using  for  planning 
purposes,  plus  the  IHA's  estimate  of  the 
funds  that  will  be  available  from  other 
sources,  such  as  State,  local  and  tribal 
governments.  All  activities  specified  in 
an  IHA's  Five  Year  Action  Plan  are 
contingent  upon  the  availability  of 
funds,  and  the  work  items  are  fungible, 
i.e.,  interchangeable; 
***** 

(iii)  Procedure  for  maintaining  current 
Five  Year  Action  Plan.  The  IHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 
Year  Action  Plan,  in  conjunction  with 
the  Annual  Submission; 

(6)*   •   • 

(i)  The  IHA  developed  the 
Comprehensive  Plan/Five- Year  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
Comprehensive  Plan/Five- Year  Action 
Plan,  in  accordance  with  the 
requirements  of  §  905.672  (b)  and  (c); 

(ii)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments 
thereto  are  consistent  with  the 
appropriate  governing  body's 
assessment  of  its  low-income  housing 
needs  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services;  and 
*        •        •        *        « 

(7)*    •    • 

(v)  The  proposed  activities, 
obligations  and  expenditures  in  the 
Five-Year  Action  Plan/ Annual 
Submission  are  consistent  with  the 


proposed  or  approved  Comprehensive 
Plan  of  the  IHA; 

ft         *         *         *         * 

(viii)  The  IHA  has  provided  to  HUD 
any  documentation  that  the  Department 
has  requested  to  carry  out  its  review 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  other  related 
authorities  in  accordance  with  24  CFR 
905.120  (a)  and  (b).  and  will  not 
obligate,  in  any  manner,  the  expenditure 
of  CGP  funds,  or  otherwise  undertake 
the  activities  identified  in  its 
Comprehensive  Plan/Annual 
Submission,  until  the  IHA  receives 
WTitten  notification  from  HUD 
indicating  that  the  Department  has 
complied  with  its  responsibilities  xmder 
NEPA  and  other  related  authorities; 
***** 

(xvj  The  IHA  has  complied  with  the 
requirements  governing  tribal 
government  and  resident  participation 
in  accordance  with  24  CFR  905.672(b). 
905.678(d),  and  905.684,  and  has  given 
full  consideration  to  the  priorities  and 
concerns  of  tribal  government  and 
residents,  including  comments  which 
were  ultimately  not  adopted,  in 
preparing  the  Comprehensive  Plan/Five- 
Year  Action  Plan  and  any  amendments 
thereto; 
***** 

(.xviii)  The  DIA  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended, 
and  make  best  efforts,  consistent  with 
existing  Federal.  State,  and  local  laws 
and  regulations,  to  give  low-  and  very 
low-income  persons,  training  and 
emplo>Tnent  opportunities  generated  by 
CGP  assistance,  and  to  make  best  efforts, 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  to  award 
contracts  for  work  to  be  performed  in 
connection  with  CGP  assistance  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons. 

(e)  •  •   • 

(2)  Amendments  to  needs 
assessments.  The  IHA  must  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  Five- Year  Action  Plan  or 
Annual  Submission,  that  are  not 
reflected  in  its  current  needs 
assessments  (except  in  the  ca.se  of 
emergencies).  If  the  bases  for  the  needs 
assessment  have  changed  substaittially, 
an  IHA  may  propose  an  amendment  to 
its  needs  assessments,  in  connection 
with  the  submission  of  its  Annual 
Submission  (see  §  905.67B(b),  or  at  any 
other  time.  These  amendments  shall  be 
reviewed  by  HUD  in  accordance  with 
§905.675; 
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(3)  Six-year  revision  of 
Comprehensive  Plan.  The  physical  and 
management  needs  assessments,  and  the 
summaries  listed  in  §  905.672(d)(1)  are 
required  to  be  revised  only  every  sixth 
year,  although  the  IHA  may  elect  to 
revise  some  or  all  of  these  more 
frequently.  Every  sixth  year,  an  IHA 
must  submit  to  HUD,  as  a  part  of  its 
Annual  Submission,  a  complete  revision 
of  its  Comprehensive  Plan. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  IHA  shall 
submit  to  HUD,  with  its  Annual 
Submission,  an  update  of  its  Five- Year 
Action  Plan.  Notwithstanding  the  new 
fifth  year,  the  IHA  shall  identify  changes 
in  work  categories  from  the  previous 
year  Five-Year  Action  Plan  when 
making  this  annual  submission. 

•        •        •        •        * 

8.  In  §  905.675,  paragraph  (b)(1) 
would  be  amended  by  inserting  "and 
§  968.103"  after  the  reference  to 
"§905.601"  and  before  the  period;  by 
revising  paragraph  (c):  and  by  adding 
the  0MB  approval  number  to  the  end  of 
the  section,  to  read  as  follows: 

§  905.675    HUD  review  and  approval  ot 
comprehensive  plan  (Including  action  plan). 

***** 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 
approves  the  Comprehensive  Plan 
(including  the  Five- Year  Action  Plan). 
or  any  amendments  to  the  plan,  it  shall 
be  binding  upon  HUD  and  the  IHA, 
until  such  time  as  the  IHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  IHA  shall  have  full  fungibility 
of  work  items  (may  undertake  any  of  the 
work  items)  identified  in  any  of  the  five 
years  of  the  approved  Five- Year  Action 
Plan  without  further  HUD  approval. 
Actual  uses  of  the  funds  are  to  be 
reflected  in  the  IHA  annual  Performance 
and  Evaluation  Report  for  each  grant. 
See  §  905.684.  Except  for  emergencies, 
the  IHA  shall  consult,  to  the  extent 
practicable,  the  residents  on  significant 
changes  (such  as  changes  in  scope  of 
work)  whenever  it  moves  work  items 
within  the  approved  Five- Year  Action 
Plan.  Documentation  of  that 
consultation  is  to  be  retained  in  IHA 
files.  If  HUD  determines  as  a  result  of  an 
audit  or  monitoring  findings  that  an  IHA 
has  provided  false  or  substantially 
inaccurate  data  in  its  Comprehensive 
Plan/Aruiual  Submission  or  has 
circumvented  the  intent  of  the  program, 
HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§950.687.  Moreover,  in  accordance  with 
18  U.S.C.  1001,  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  document  or  writing  containing 
any  false,  fictitious  or  fraadulent 


statement  or  entry,  in  any  matter  within 
the  jurisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be 
fined  not  more  than  SlO.OOO  or 
imprisoned  for  not  more  than  five  years, 
or  both. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

9.  Section  905.678  would  be  revised 
to  read  as  follows: 

§  905.678    Annual  submission  of  activities 
and  expenditures. 

(a)  General.  The  Annual  Submission 
consists  of  a  Five-Year  Action  Plan  with 
a  Work  Statement  for  each  of  the  five 
years  and  an  implementation  schedule 
for  the  current  year,  local  government 
statement,  materials  demonstrating  the 
partnership  process,  and  other 
miscellaneous  documents  outlined  in 
this  section.  For  planning  purposes,  an 
IHA  may  use  either  the  amount  of 
funding  received  in  the  current  year  or 
the  formula  amount  provided  in  HUD's 
notification  under  §905. 669(b)(1)  in 
developing  the  Five-Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  The  Work  Statement 
for  the  first  year  of  the  Five-Year  Action 
Plan  is  intended  to  provide  a  statement 
of  the  activities  and  costs  that  the  IHA 
plans  to  undertake,  in  whole  or  in  part, 
with  the  assistance  to  be  provided  by 
HLT)  in  that  year.  The  Work  Statements 
for  all  five  years  will  be  at  the  seme 
level  of  detail  so  that  the  IHA  may 
interchange  work  items  as  discu.ssed  in 
§905.672(d)(5)(i). 

(b)  Submission.  After  considering  the 
amount  of  HUD  assistance  under 
paragraph  (a)  of  this  section,  and 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  tribal  governments,  and 
determining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  IHA  shall  submit  its 
Annual  Submission  in  accordance  with 
instructions  provided  by  HUD, 

(c)  Acceptance  for  review.  (1)  Upon 
receipt  of  an  Annual  Submission  from 
an  IHA,  HLT)  shall  determine  whether: 

(i)  It  is  complete  in  all  significant 
matters;  and 

(ii)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring, 
findings  of  inadequate  IHA 
performance,  audit  findings,  and  civil 
rights  compliance  finding. 

(2)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring 
findings  of  inadequate  IHA 
performance,  audit  findings,  and  civil 
rights  compliance  findings.  If  the  IHA 
has  submitted  a  complete  Annual 


Submission  and  all  required 
information  and  assurances,  HUD  will 
accept  the  submission  for  review,  as  of 
the  date  of  receipt.  If  the  IHA  has  not 
submitted  all  required  material,  HUD 
will  promptly  notify  the  IHA  that  it  has 
disapproved  the  submission,  indicating 
the  reasons  for  disapproval,  the 
modifications  required  to  qualify  the 
Annual  Submission  for  HUD  review, 
and  the  date  by  which  such 
modifications  must  be  received  by  HUD. 

(d)  Resident  and  local  government 
participation.  An  IHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§  905.672(e),  in  consultation  with 
officials  of  the  appropriate  governing 
body  (or,  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
in  consultation  with  the  CEO  of  each 
such  jurisdiction  or  with  an  advisory 
group  representative  of  all  jurisdictions) 
and  with  residents  and  especially  duly 
elected  resident  organizations  of  the 
developments  covered  by  the 
Comprehensive  Plan,  as  followsr 

(1)  Public  notice.  Wilhin  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(d)(2)  of  this  section,  and  the  public 
hearing  under  paragraph  (d)(3)  of  this 
section,  the  IHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  IHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations. 
The  public  notice  shall  also  include  a 
summary  of  activities  of  the  previous 
year  (uses  of  past  funding)  and  progress 
update,  estimated  funding  level  {i.e., 
current  year  funding  or  formula  amount, 
whichever  the  IHA  elects);  a  summary 
of  the  CGP  requirements;  the  estimated 
time  frames  for  completion  of  the 
required  CGP  documents;  and  the 
requirement  for  resident  participation  in 
the  planning,  development  and 
monitoring  of  modernization  activities 
under  the  CGP; 

(2)  Advance  meeting  with  residents. 
The  IHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  organizations.  The 
advance  meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  (d)(3)  of 
this  section.  The  IHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  IHA's  Five-Year 
Action  Plan  (and  any  proposed 
amendments  to  the  IHA's 
Comprehensive  Plan  to  be  submitted 
with  the  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five-Year  Action  Plan  and  any  proposed 
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amendments  to  the  Comprehensive 
Plan. 

(3)  Public  hearing.  The  IHA  shall 
annually  hold  at  least  one  public 
hearing,  and  any  appropriate  number  of 
additional  hearings,  to  ensure  ample 
opportunity  for  residents  of  the 
developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns  and  discuss  the 
current  status  of  prior  approved 
programs.  The  IHA  shall  give  full 
consideration  to  the  comments  and 
concerns  of  residents,  local  government 
officials,  and  other  interested  parties  in 
developing  its  Five- Year  .Action  Plan,  or 
any  amendments  to  its  Comprehensive 
Plan. 

(4)  Expedited  scheduling.  l}L\s  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
organizations  under  paragraph  (d)(2)  of 
this  section,  and  the  public  hearing 
under  paragraph  (d)(3)  of  this  section 
between  July  1  {i  e.,  after  the  end  of  the 
program  year — June  30)  and  September 
30,  using  the  formula  amount  for  the 
current  FFY.  If  an  IHA  elects  to  use  such 
expedited  scheduling,  it  must  explain  at 
the  meeting  with  residents  and  duly 
elected  resident  organizations  and  at  the 
public  hearing  that  the  current  FFY 
amount  is  not  the  actual  grant  amount 
for  the  subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes  and 
preparing  the  draft  Performance  and 
Evaluation  Report.  It  must  also  explain 
that  the  Five- Year  Action  Plan  will  be 
adjusted  when  HUD  provides 
notification  of  the  actual  formula 
amount,  and  explain  which  items  may 
be  added  or  deleted  to  adjust  for  the 
formula  amount  and  that  any  added 
items  will  come  from  the  Five-Year 
Action  Plan. 

(e)  Contents  of  Work  Statement.  The 
Work  Statement  for  each  year  must 
include,  for  each  development  or  on  an 
IHA-wide  basis  for  management 
improvements  for  which  work  is  to  be 
funded  out  of  that  year's  grant: 

(1)  A  hst  of  development  accounts 
with  a  general  description  of  work 
items; 

(2)  The  cost  for  each  work  item,  as 
well  as  a  summary  of  cost  by 
development  account; 

(3)  Tne  IHA-wide  or  development- 
specific  management  improvements  to 
be  undertaken  during  the  year, 

(4)  For  each  development  and  for  or 
any  management  improvements  not 
covered  by  a  HUD-approved 
management  improvement  plan,  a 
schedule  for  the  use  of  current  year 
funds,  including  target  dates  for  the 
obligation  and  expenditure  of  the  funds. 


In  general,  HUD  expects  that  an  IHA 
will  obligate  its  current  year's  allocation 
of  CGP  funds  (except  for  its  funded 
replacement  reserves)  within  two  years, 
and  expend  such  funds  within  three 
years,  of  the  date  of  HUD  approval, 
unless  longer  time- frames  are  approved 
by  HUD  due  to  local  differences; 

(5)  A  summary  description  of  the 
actions  to  be  taken  with  non-CGP  funds 
to  meet  physical  and  management 
improvement  needs  which  have  been 
identified  by  the  IHA  in  its  needs 
assessments; 

(6)  Any  documentation  that  HUD 
needs  to  assist  it  in  carrying  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
related  authorities  in  accordance  with 
§905.120  (a)  and  (b); 

(7)  Other  information,  as  specified  by 
HUD:  and 

(8)  An  IHA  resolution  approving  the 
Annual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  905.672(d)(7). 

(0  Additional  submissions  with 
Annual  Submission.  An  IHA  must 
submit  with  the  Annual  Submission  any 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  905.672(e),  and 
such  additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  under  §  905.675(b). 

(g)  HUD  review  and  approval  of 
Annual  Submission — (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  make  the 
Annual  Submission  approvable.  and  the 
date  by  which  such  modifications  must 
be  received  by  HUD.  HUD  shall  not 
disapprove  an  Annual  Submission  on 
the  basis  that  the  Department  cannot 
complete  its  review  under  this  section 
within  the  75-day  deadline; 

(2)  Bases  for  disapproval  for  Annual 
Submission.  HUD  shall  approve  the 
Annual  Submission,  except  where: 

(i)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  IHA's 
approved  Comprehensive  Plan; 

(ii)  Contradiction  of  IHA  resolution. 
HUD  has  evidence  which  tends  to 
challenge,  in  a  substantial  manner,  the 
certifications  contained  in  the  board 


resolution,  as  required  by 
§  905.672(d)(7). 

(h)  Amendments  to  Annual 
Submission.  The  IHA  shall  advise  HUD 
of  all  changes  to  the  IHA's  approved 
Work  Statement  for  year  one  in  its 
Performance  and  Evaluation  Report 
submitted  under  §905.684.  Any 
additional  work  items  (changes  which 
add  work  items),  except  for  emergency 
work,  must  be  within  the  IHA's 
approved  Five- Year  Action  Plan  or 
receive  prior  HUD  approval. 

(i)  Extension  of  time  for  performance. 
An  IHA  may  revise  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  Annual  Submission  whenever 
any  valid  delay  outside  the  IHA's 
control  occurs,  as  specified  by  HUD. 
Such  revision  is  subject  to  HUD  review 
under  §  905.687(a)(2)  as  to  the  IHA's 
continuing  capacity.  HUD  shall  not 
review  as  to  an  IHA's  continuing 
capacity  any  revisions  to  an  IHA's 
Comprehensive  Plan  and  related 
statements  where  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 

(j)  ACC  Amendment.  After  HUD 
approval  of  each  year's  Annual 
Submission,  HUD  and  the  IHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

(k)  Declaration  of  Trust.  An  IHA  shall 
execute  and  file  for  record  a  Declaration 
of  Trust  as  provided  under  the  ACC  to 
protect  the  rights  and  interests  of  HUD 
throughout  the  20-year  period  during 
which  the  IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC,  the  Act,  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units. 

(Information  collections  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2577- 
0157) 

10.  Section  905.681  would  be 
amended  by  revising  paragraph  (a) 
introductory'  text  and  paragraph  (b).  to 
read  as  follows: 

§905.661    Conduct  Of  modernization 
acttvHias. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five- Year  Action  Plan 
and  entered  into  an  ACC  amendment  or 
grant  agreement  with  the  IHA  for  year 
one  of  the  Plan,  the  IHA  shall  undertake 
the  modernization  activities  and 
expenditures  set  forth  in  its  approved 
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Work  Statement  for  year  one  or 
substitute  work  items  from  within  the 
approved  Five- Year  Action  Plan,  subject 
to  the  following  requirements: 
***** 

fb)  Fund  requisitions.  To  request 
modernization  funds  against  the 
approved  Work  Statement  for  year  one, 
the  HIA.  shall  comply  with  requirements 
prescribed  by  HUD. 
***** 

11.  Section  905  684  would  be 
amended  by  revising  the  section 
heading  and  paragraphs  (a)  and  (b)(2); 
by  removing  paragraph  (b)(3);  by 
redesignating  paragraphs  (b)(4)  through 
(b)(7)  as  paragraphs  (b)(3)  through  (b)(6), 
respectively;  and  by  revising  newly 
designated  paragraphs  (b)(4)  and  (b)(6), 
to  read  as  follows: 

§  905.6S4    IHA  Performance  and  Evaluation 
Report 

(a)  Submission.  For  any  FFY  in  which 
an  IHA  has  received  assistance  under 
this  subpart,  the  IHA  shall  submit  a 
Performance  and  Evaluation  Report,  in 
a  form  and  at  a  time  to  be  prescribed  by 
HUD,  describing  its  use  of  assistance  in 
accordance  with  the  approved  Five- Year 
Action  Plan.  The  IHA  must  make 
reasonable  efforts  to  notify  residents  and 
officials  of  the  appropriate  governing 
body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

(b)*   •   • 

(2)  An  explanation  of  how  the  IHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  Comprehensive 
Plan  and  to  carry  out  the  activities 
identified  in  its  approved  Five- Year 
Action  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five- Year 
Action  Plan;  and 

(ii)  Any  changes  to  the  Annual 
Submission  under  §  905.678(h); 
***** 

(4)  The  current  status  of  the  IH.^'s 
obligations  and  expenditures  and 
specifying  how  the  IHA  is  performing 
with  respect  to  its  implementation 
schedules,  and  an  explanation  of  any 
necessary  revision  to  the  planned  target 
dates; 
***** 

(fi)  A  resolution  by  the  IHA  Board  of 
Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  that  the  IHA 
has  made  reasonable  efforts  to  notify 
residents  in  the  development(s)  and 
local  government  officials  of  the 


opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HUD,  and  that  copies  of 
the  report  were  provided  to  residents  in 
the  development  office,  to  local 
government  officials,  or  furnished  upon 
their  request. 

*  •        •        •        • 

12.  Section  905.687  would  be 
amended  as  follows:  by  revising 
paragraphs  (a)(l)(i),  {a)(2)(i)(A),  and 
(a)(3)(ii);  by  adding  a  new  paragraph 
(a)(3)(iii);  by  revising  paragraph  (e)(2); 
by  redesignating  paragraph  (e)(6)  as 
(e)(8);  by  redesignating  paragraphs  (e)(4) 
and  (e)(5)  as  (e)(5)  and  (e)(6);  by  revising 
redesignated  paragraph  (e)(5);  by 
redesignating  the  second  paragraph 
(e)(3)  as  (e)(4);  and  by  adding  a  new 
paragraph  (e)(7)  to  read  as  follows: 

§  9D5.687    Ht'D  review  of  IHA  perforrnanc*. 

(a)*   •   • 

(D*   *   * 

(i)  In  making  this  determination,  HUD 
will  review  the  IHA's  performance  to 
determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Five-Year  Action  Plan.  HLT)  will  also 
review  an  IHA's  schedules  which  are 
provided  with  its  Annual  Submission 
for  purposes  of  determining  whether  the 
IHA  has  carried  out  its  modernization 
activities  in  a  timely  manner; 

*  •        •        •        • 
(2)*    *    * 

(!)••* 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CLAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  IHA  obligates  its  modernization 
funds  within  two  years  from  the 
execution  of  the  ACC  amendment  and 
expends  such  modernization  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  if 
agreed  to  by  HUD  in  an  implementation 
schedule,  except  in  circumstances 
beyond  the  IHA's  reasonable  control. 

*  •        •        *        • 

(3)*    •    • 

(ii)  With  respect  to  the  management 
condition  of  the  IR.^.  whether  the  EH.^ 
is  making  reasonable  progress  in 
implementing,  the  work  items  (specified 
in  its  annual  submission  and  Five- Year 
Action  Plan),  necessary  to  eliminate  the 
deficiencies  identified  in  its 
management  net>ds  assessment;  and 

(iii)  In  determining  whether  the  lllA 
has  made  reasonable  progress,  HUD  will 
take  into  account  the  level  of  funding 
available  and  whether  the  IR^  obligates 
its  modernization  funds  within  two 
years  from  the  execution  of  the  ACC 


amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  agreed  to  by  HUD  in  an 
implementation  schedule,  the  IHA 
must  demonstrate  to  HUD's  satisfaction 
that  any  lack  of  timeliness  (beyond  the 
time  periods  specified  in  this  paragraph 
or  date  specified  in  a  HUD  approved 
implementation  schedule)  has  resuHed 
from  factors  beyond  the  IHA's 
reasonable  control. 

•  •        *        *        • 

(e)*   •   • 

(2)  Submit  schedules  for  completing 
the  work  identified  in  its  Work 
Statements  and  report  periodically  on 
its  progress  on  meeting  the  schedules; 
***** 

(5)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  Comprehensive  Plan,  Five- Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 

*  •        •        *        * 

(7)  Submit  to  an  alternative 
management  strategy  which  may 
involve  third-party  oversight  or 
administration  of  the  modernization 
function  (see  §  905.669(d));  and 


PART  968— PUBLIC  HOUSING 
MODERNIZATION 

13.  The  authority  citation  for  24  CFR 
part  968  would  continue  to  read  as 
follows: 

Authority:  42  U.S.C.  1437d,  14371;  42 
use.  3535(d). 

14.  Section  968.103  would  be 
amended  by  revising  paragraph  (b):  by 
adding  three  sentences  to  the  end  of 
paragraph  (j);  and  by  revising  paragraph 
(k)(2)(i).  to  read  as  follows: 

§  96a. 103    Allocation  of  funds  under 
section  14. 

*         *         •         •         • 

(b)  Set -aside  for  emergencies  and 
disasters.  For  each  FFY,  HUD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  part 
905  of  this  title  and  part  968,  $75 
million  (which  shall  include  unused 
reserve  amounts  carried  over  from 
previous  FFYs),  which  shall  be  made 
available  to  PHAs  and  IHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  so 
that  it  always  begins  with  a  $75  million 
balance.  Any  unused  funds  from 
previous  years  will  remain  in  the 
reserve  until  allocated.  The 
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requirements  governing  the  reserve  for 
disasters  and  emergencies  and  the 
procedures  by  which  a  PHA  may- 
request  such  hinds,  are  set  forth  in 
§968.312. 

•  *         *         *         • 

(j)  Calculation  of  number  of  units. 

*  •  *  New  development  units  that  are 
added  to  an  PR.\'s  or  IHA's  inventory 
will  be  added  to  the  overall  unit  count 
so  long  as  they  are  under  ACC 
amendment  and  have  reached  CKDFA  by 
the  first  day  in  the  FFY  in  which  the 
formula  is  being  nm.  Any  increase  in 
units  (reaching  DOFA  and  under  ACC 
amendment)  as  of  the  beginning  of  the 
FFY  shall  result  in  an  adjustment 
upwards  in  the  number  of  units  under 
the  formula.  New  units  reaching  DOFA 
after  this  date  will  be  counted  for 
formula  purposes  as  pf  the  following 
FFY. 

(k)'   *   * 

(2)  *   *   • 

(i)  Increases  in  the  number  of  units 
resultmg  from  the  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run; 


§  968.305    [Amen<le<J] 

15.  Section  968.305  would  be 
amended  by  removing  the  definitions 
for  Annual  statement  and  for  Major 
changes. 

16.  Section  968.310  would  be 
amended  bv  revising  paragraphs  (a)(1), 
(a)(2).  (f)(l)"(iii).  and  (m):  and  by 
removing  the  reference  to  "paragraph 
{g}"  in  paragraph  (a)(3)  and  inserting  in 
its  place  "paragraph  (f)",  to  read  as 
follows: 

§968  310    Eligible  costs. 

laj  •   •   • 

(1)  Undertaking  activities  described  in 
its  approved  Five- Year  Action  Plan 
under  §  968.320(d)(5); 

(2)  Carrving  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  PH.\'s  approved  Comprehensive 
Plan  (including  Five- Year  Action  Plan) 
or  Annual  Submission; 

•        •        «        •        • 

(0*  *  • 

(D*  •  • 

(iii)  A  management  improvement 
requires  more  funds  than  the  PHA  may 
use  under  its  20%  limit  for  management 
improvements,  and  the  PHA  needs  to 
save  a  portion  of  subsequent  year{sj 
grants,  to  fund  the  work  item; 

(m)  Cost  limitation.  (1) 
Notwithstanding  the  full  fungibility  of 
work  items  in  §  968.325(c).  a  PHA  shall 


not  use  more  than  a  total  of  20  percent 
of  its  annual  grant  for  management 
improvement  costs  in  account  1408, 
unless  specifically  approved  by  HUD  or 
the  PHA  has  been  designated  as  a  high 
performer  under  PHMAP.  To  the 
maximum  extent  feasible,  HAs  should 
use  management  improvement  funds  to 
train  residents  in  carrying  out  activities 
related  to  the  modernization-funded 
physical  and  management 
improvements. 

(2)  Notwithstanding  the  full 
fungibility  of  work  items  in  §  968.325(c), 
a  PHA  shall  not  use  more  than  a  total 
of  7  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410, 
excluding  any  costs  related  to  in-house 
lead-based  paint  or  asbestos  testing,  in- 
house  architectural/engineering  (A/E) 
work,  or  other  special  administrative 
costs  required  by  state  or  local  law, 
unless  specifically  approved  by  HUD.  In 
the  case  of  a  PHA  whose  jurisdiction 
covers  an  unusually  large  geographic 
area,  an  additional  two  percent  of  the 
annual  grant  may  be  spent  on  costs 
related  to  travelling  to  the  PHA's 
developments  for  CGP-related  business, 
as  specifically  approved  by  HUD.  (For 
purposes  of  this  paragraph,  "an 
unusually  large  geographic  area"  means 
an  area  served  by  a  PHA  whose  offices 
are  physically  separated  from  the 
majority  of  its  developments  by 
distances  that  require  overnight  travel 
and/or  travel  by  air  or  other  commercial 
carriers,  e.g.,  a  statewide  PHA  with 
developments  in  multiple  localities:  a 
regional  PHA  with  developments  in 
multiple  counties  or  states;  or  an  Alaska 
IHA  with  developments  in  multiple 
villages.); 
•        •        *        •        • 

17.  Section  968.312  would  be 
amended  by  revising  paragraphs  (a)(1) 
and  (a)(3)  to  read  as  follows: 

§  968.31 2    Reserve  tor  emergencies  and 
disasters. 

(a)  Emergencies — (1)  Eligibility  for 
assistance.  A  PHA  (including  a  PHA 
that  has  been  designated  as  mod 
troubled  under  PHMAP)  may  obtain 
funds  at  any  time,  for  any  eligible 
emergency  work  item  as  defined  in 
§  968.305  (for  PHAs  participating  in 
CGP)  or  for  any  eligible  emergency  work 
item  (described  as  emergency 
modernization  in  §968.205)  (for  PHAs 
participating  in  CLAP),  from  the  reserve 
established  under  §  968.103(b). 
However,  emergency  reserve  funds  may 
not  be  provided  to  a  PHA  participating 
in  CGP  that  has  the  necessary  funds 
available  from  any  other  source, 
including  its  annual  formula  allocation 
under  §968.103  (e)  and  (f),  other 
unobligated  modernization  funds,  and 


its  replacement  resen'es  under 
§  968.310(a)(3).  Emergency  reserve 
funds  may  not  be  provided  to  a  PH.^ 
participating  in  QAP  that  has  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CL\P  (and  no  CL\P  modernization  is 
available  for  the  remainder  of  the  fiscal 
year)  and  residual  receipts.  PR,\s 
participating  in  CLAP  must  also  have  the 
modemizatipn  work  under  contract 
within  6  months  after  receiving  HUD's 
approval  of  emergency  reserve  funds.  A 
PHA  is  not  required  to  have  an 
approved  comprehensive  plan  under 
§  968.320  before  it  can  request 
emergency  assistance  from  this  reserve. 
***** 

(3)  Repayment.  A  PHA  that  receives 
assistance  for  its  emergency  needs  from 
the  reserve  under  §  968.103(b)  must 
repay  such  assistance  from  its  future 
allocations  of  assistance,  where 
available.  For  PHAs  participating  in  the 
CGP.  HUD  shall  deduct  up  to  50  percent 
of  a  PHA's  succeeding  year's  formula 
allocation  under  §968.103  (e)  and  (f)  to 
repay  emergency  funds  previously 
provided  by  HUD  to  the  PHA.  The 
remaining  balance,  if  any,  shall  be 
deducted  from  a  PHA's  succeeding 
years'  formula  allocations. 
***** 

18.  Section  968.315  would  be 
amended  by  revising  the  section 
heading;  by  adding  three  sentences  to 
the  end  of  paragraph  (a)(1);  by  revising 
paragraphs  (h),  (c)(1)  and  (c)('5);  by 
adding  a  new  paragraph  (d);  and  by 
adding  the  0MB  control  number  to  the 
end  of  the  section,  to  read  as  follows: 

§  968.31 5    Allocation  of  assistance. 

(a)  *   •   • 

(1)  *   *   *  On  an  annual  basis,  HUD 
will  transmit  to  the  PHA,  the  formula 
characteristics  report  which  reflects  the 
data  that  will  be  used  to  determine  the 
PHA's  formula  share.  The  PHA  will 
have  30  days  to  review  and  advise  HLJD 
of  errors  in  this  HUD  report.  Necessary 
adjustments  will  be  made  to  the  PHA's 
data  before  the  formula  is  run  for  the 
current  FFY. 
***** 

(b)  HUD  notification  of  formula 
amount:  appeal  rights — (1)  Fommla 
amounts  notification.  After  HUD 
determines  a  PIi.\'s  formula  allocation 
under  §  968.103  (e)  and  (f)  based  upon 
the  PHA,  development,  and  community 
characteristics,  it  shall  notify  the  PHA  of 
its  formula  amount  and  provide 
instruction  on  annual  submission  in 
accordance  with  §§  968.320  and 
968.330; 

(2)  Appeal  based  upon  unique 
circumstances.  A  PHA  may  appeal  in 
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WTiling  HLTD's  determination  of  its 
formula  amount  within  60  calendar 
days  of  the  data  of  HUD's  determination 
on  the  basis  of  "unique  circumstances." 
The  PHA  must  indicate  what  is  unique, 
and  sp)ecify  the  maimer  in  which  it  is 
different  from  all  other  PH.\s 
participating  in  the  CGP,  and  provide 
any  necessary  supporting 
documentation.  HUD  shall  render  a 
UTitten  decision  on  an  PHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
PHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  "unique 
circumstances."  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  subsequent  years' 
allocation  of  funds  under  tliis  part; 

(3)  Appeal  based  upon  error.  A  PHA 
may  appeal  in  writing  HUD's 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HLTD's  determination  on  the  basis  of  an 
error.  The  PHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  charaderistics  report.  The  PHA 
must  describe  the  nature  of  the  error, 
and  provide  any  necessary  supporting 
documentation.  HUD  shall  respond  to 
the  PHA's  request  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
PH.\'s  request  for  an  appeal.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years'  allocation  of  funds 
under  this  part; 

(c)  Reduced  formula  allocation  for 
PHAs  designated  as  mod  troubled  under 
PH\lAP—(\)  Notification.  After  a  PHA 
is  designated  as  a  mod  troubled  agency 
under  PHMAP  (24  CFR  part  901),  HUD 
shall  inform  the  PHA  that  its  funding 
may  be  limited  under  this  subpart 
because  of  its  designation  as  a  mod 
troubled  PHA.  HUD  shall  also  provide 
the  PHA  with  information  concerning 
the  PR\'s  funding  levels  for  CGP.  OAP 
and  NfKOP  for  earii  of  the  preceding 
three  FFYs  for  purposes  of  determining 
the  PHA's  reduced  formula  allocation, 
in  accordance  with  paragraph  (c)(2)(ii) 
of  this  section,  hi  acldition,  HUD  will 
l.ro\ide  the  PHA  with  information  on  its 
full  formula  allocation  under  §  968.103 
(e)  and  [f],  and  the  amount  which 
represents  25  percent  of  the  difference 
between  the  average  amounts  provided 
to  the  PHA  in  each  of  the  preceding 
three  FFYs  and  its  full  formula 
allocation. 
•        •        *        «        * 

(5)  Reallocation  of  funds  withheld 
from  mod  troubled  PHAs.  Any  amounts 


which  are  not  provided  to  a  PHA  under 
paragraph  (c)(1)  of  this  section  because 
the  PHA  is  designated  as  a  nf>od  troubled 
agency  under  PHMAP,  shall  be 
reallocated  by  HUD  to  other  PHAs 
under  this  subpart  which  are  not 
designated  as  either  troubled  or  mod 
troubled  agencies  under  PHMAP,  and  to 
IHAs  under  24  CFR  part  905  (subpart  1) 
which  have  been  determined  to  be 
administratively  capable,  in  accordance 
with  §  905.135  of  this  chapter,  the  ACA. 
and  the  Field  Office  Monitoring  of  IHAs 
Handbook.  Such  funds  shall  be 
reallocated  in  the  next  FFY  based  upon 
the  relative  needs  of  these  PHAs  and 
IHAs,  as  determined  under  the  formula. 
*        *        *        •        • 

(d)  Obligation  of  formula  funding  All 
formula  funding  should  be  obligated 
within  two  years  of  allocation  or  such 
longer  period  approved  by  HUD.  If  the 
PHA  fails  to  obligate  funds  within  the 
approved  time  period,  they  may  be 
subject  to  an  alternative  management 
strategy  which  may  involve  third-party 
oversight  or  administration  of  the 
modernization  fimction.  HUD  would 
only  require  such  action  after  a 
corrective  action  order  had  been  issued 
under  §  968.345  and  the  PHA  failed  to 
comply  with  the  order.  HUD  could  then 
issue  an  alternative  management 
strategy  in  a  corrective  action  order.  A 
PHA  may  appeal  in  writing  the 
corrective  action  order  imposing  an 
alternative  management  strategy  within 
60  days  of  that  order.  HUD  Headquarters 
shall  render  a  written  decision  on  a 
PHA's  appeal  within  60  calendar  days 
of  the  date  of  its  receipt  of  the  PHA's 
appeal. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

19.  Section  968.320  would  be 
amended  by  revising  the  .section 
heading;  bv  revising  paragraphs  (a), 
(b)(2)(i),  (b')(3)  through  fb)(S),  (c)(2), 
(d)(l)(i).(d){l)(ii),(d)(2)(i)(E),  (d)(4). 
(d)(5)(i).  (d)(5)(iii),  (d)(6)(i).  (d)(6)(ii). 
(d)(7)(v),  (d)(7)(viii)  and  (d)(7)(xvh  by 
adding  a  new  paragraph  (d){7)(xviii);  by 
revising  paragraphs  (e)(2)  through  (e)(4): 
and  by  adding  the  0MB  control  number 
to  the  end  of  the  section,  to  read  as 
follows: 

§  968.320    Comprehensive  Plan  (including 
Five-Year  Action  Plan). 

(a)  Submission.  HUD  shall  notify 
PH,\s  of  the  requested  date  for 
submitting  or  updating  a 
Comprehensive  Plan.  For  planning 
purposes,  PHAs  may  use  the  amount 
they  received  under  CGP  in  the  prior 
year  in  developing  their  Comprehensive 
Plan  or  they  may  wait  for  the  annual 


HUD  notification  of  formula  amount 
under  §968,315Cb)(l). 

(b)«   •   • 

(2).   .   . 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of.  and  monitoring  the 
implementation  of.  the  Comprehensive 
Plan  including,  but  not  limited  to,  the 
physical  and  management  needs 
assessments,  viability  analysis,  Five- 
Year  Action  Plan,  and  Work  Statements 
for  each  year.  If  necessary,  the  PR.\ 
shall  develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 
*        •        •        •        • 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  ad\'ance 
meeting  for  residents  under  paragraph 
(b)(4)  of  this  section,  and  the  pubhc 
hearing  under  paragraph  (b)(5)  of  this 
section,  the  PHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  PHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations. 
The  public  notice  shall  also  include  a 
summary  of  activities  of  the  previous 
year  (uses  of  past  funding)  and  progress 
update,  estimated  funding  level  {i  e  . 
current  year  funding  or  formula  amount, 
whichever  the  PHA  elects);  a  summary 
of  the  CGP  requirements;  the  estimated 
time  frames  for  completion  of  the 
required  CGP  documents;  and  the 
requirement  for  resident  participation  in 
the  planning,  development  and 
monitoring  of  modernization  activities 
under  the  CGP; 

(4)  Achance  meetmg  for  residents. 
The  PHA  shall  bold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  under  paragraph  (b)(5)  of  the 
section,  a  meeting  for  residents  and  duly 
elected  resident  organizations  at  which 
the  PHA  shall  explain  the  components 
of  the  Comprehensive  Plan.  The  meeting 
shall  be  open  to  all  residents  and  duly 
elected  resident  organizations; 

(5)  Public  hearing.  The  PHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  ensure  ample  opportunity 
for  residents,  local  government  officials, 
and  other  interested  pjarties,  to  express 
their  priorities  and  concerns.  The  PHA 
shall  give  full  consideration  to  the 
comments  and  concerns  of  residents, 
local  government  officials,  and  other 
interested  parties. 

(c)*   *   • 

(2)  A  copy  of  the  summary  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
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and  management/operations  needs 
PhL\-wide  and  a  specific  description  of 
the  PH.\'s  process  for  maximizing  the 
level  of  participation  by  residents. 

•  *        *        •        « 

(d)'  •  • 

(1)  Summaries.  A  PR.\  shall  include 
as  part  of  its  Comprehensive  Plan  the 
following  summaries: 

(i)  A  summary  of  total  preliminary- 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management  needs  PHA-wide;  and 

(u)  A  specific  description  of  the 
PhL-\'s  process  for  maximizing  the  level 
of  participation  by  residents  during  the 
dtr'vt'lopment.  implementation  and 
monitoring  of  the  comprehensive  plan, 
a  summar\-  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process  and 
the  PHA's  response  to  the  general 
i5.sues.  PIL^  records,  such  as  minutes  of 
planning  m.eetings  or  resident  surveys. 
shall  be  maintained  in  the  PHA's  files 
and  made  available  to  residents,  duly 
elected  resident  organizations,  and  other 
interested  parties,  upon  request. 

•  *        *        *        • 

(21*    *    * 

(i)*   •   * 

(E)  In  addition,  the  PHA  shall  provide 
with  respect  to  vacant  or  non-home 
buyer-occupied  Turnkey  III  units,  the 
estimated  number  of  units  that  the  PHA 
is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §  968.310(d)(3). 
***** 

(4)  Demonstration  of  long-term 
physical  and  social  viability — (i) 
General.  The  plan  shall  include,  on  a 
dfvelopment-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability  of  the  development  at  a 
reasonable  cost.  The  PHA  shall  keep 
documentation  in  its  files  to  support  its 
reasonable  cost  determinations  of  each 
major  work  item  (e.g.,  kitchen  cabinets, 
extenor  doors).  HIJD  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submission  and  the 
Pt'rtormance  and  Evaluation  Report. 
Where  necessary.  HUD  will  review  the 
PliA's  documentation  in  support  of  its 
cost  reasonableness; 

(ii)  Determination  of  non-viability. 
Where  a  PHA's  analvsis  of  a 
di'velopment,  under  paragraph  (d)  of 
this  section,  establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
de^  elopment  at  a  "^asonable  cost,  the 


PHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  PHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g..  demolition  or  disposition  under  24 
CFR  part  970). 

(5)  Fiw-Y'ear  Action  Plan — (i) 
General.  The  Comprehensive  Plan  shall 
include  a  rolling  Five- Year  Action  Plan 
to  carry  out  the  improvements  and 
replacements  (or  a  portion  thereof) 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section.  In  developing  its 
Five- Year  Action  Plan,  the  PHA  shall 
assume  that  the  current  year  funding  or 
formula  amount  will  be  available  for 
each  year  of  its  Five- Year  Action  Plan, 
whichever  the  PHA  is  using  for 
planning  purposes,  plus  the  PHA's 
estimate  of  the  funds  that  will  be 
available  from  other  sources,  such  as 
State  and  local  governments.  All 
activities  specified  in  an  PHA's  Five- 
Year  Action  Plan  are  contingent  upon 
the  availability  of  funds,  and  the  work 
items  are  fungible,  i.e.,  interchangeable; 
***** 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Plan.  The  PHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 
Year  .Action  Plan,  in  conjunction  with 
the  Annual  Submission; 

(6)*   *   • 

(i)  The  PHA  developed  the 
Comprehensive  Plan/Five- Year  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
Comprehensive  Plan/Five- Year  Action 
Plan,  in  accordance  with  the 
requirements  of  §  968.320(b)(1)  and  (2); 

(ii)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments 
thereto  are  consistent  with  the 
appropriate  governing  body's 
assessment  of  its  low-income  housing 
needs  (as  evidenced  by  its 
Comprehensive  Housing  Affordability 
Strategy  under  24  CFR  part  91,  if 
applicable),  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services;  and 
*        •        •        *        • 

(7)'   •   • 

(v)  The  proposed  activities, 
obligations  and  expenditures  in  the 
Five-Year  Action  Plan/ Annual 
Submission  are  consistent  with  the 
proposed  or  approved  Comprehensive 
Plan  of  the  PHA; 


(viii)  The  PHA  has  provided  to  HUD 
any  documentation  that  the  Department 
has  requested  to  carry  out  its  review 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  other  related 
authorities  in  accordance  with  24  CFR 
968.110(c),  (d)  and  (m).  and  will  not 
obligate,  in  any  manner,  the  expenditure 
of  CGP  funds,  or  otherwise  undertake 
the  activities  identified  in  its 
Comprehensive  Plan/Annual 
Submission,  until  the  PHA  receives 
wTitten  notification  from  HUD 
indicating  that  the  Department  has 
complied  with  its  responsibilities  under 
NEPA  and  other  related  authorities; 
***** 

(xv)  The  PItA  has  complied  with  the 
requirements  governing  local 
government  and  resident  participation 
in  accordance  with  24  CFR  968.320(b) 
and  (c).  968.330(d),  and  968.340.  and 
has  given  full  consideration  to  the 
priorities  and  concerns  of  local 
government  and  residents,  including 
comments  which  were  ultimately  not 
adopted,  in  preparing  the 
Comprehensive  Plan/Five-Year  Action 
Plan  and  any  amendments  thereto; 
***** 

(xviii)  The  PHA  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968.  as  amended, 
and  make  best  efforts,  consistent  with 
existing  Federal.  State,  and  local  laws 
and  regulations,  to  give  low-  and  very 
low-income  persons,  training  and 
emplo>Tnent  cpport.unities  generated  by 
CGP  assistance,  and  to  make  best  efforts, 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  to  award 
contracts  for  work  to  be  performed  in 
connection  with  CGP  assistance  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons. 

(e)*   *   * 

(2)  Amendments  to  needs 
assessments.  The  PHA  must  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  Five-Year  Action  Plan  or 
Annual  Submission  that  are  not 
reflected  in  its  current  needs 
assessments  (except  in  the  case  of 
emergencies).  If  the  bases  for  the  needs 
assessment  have  changed  substantially, 
a  PHA  may  propose  an  amendment  to 
its  needs  assessments,  in  connection 
with  the  submission  of  its  Annual 
Submission  (see  §  968.330(b).  or  at  any 
other  time.  These  amendments  shall  be 
reviewed  by  HUD  in  accordance  with 
§968.325; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  The  physical  and 
management  needs  assessments,  and  the 
summaries  listed  in  §  968.320(d)(1)  are 
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required  to  be  revised  only  every  sixth 
year,  although  the  PHA  may  elect  to 
revise  some  or  all  of  these  more 
frequently.  Every  sixth  year,  a  PHA 
must  submit  to  HUD,  as  a  part  of  its 
annual  submission,  a  complete  revision 
of  its  Comprehensive  Plan. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  PHA  shall 
submit  to  HUD,  with  its  Annual 
Submission,  an  update  of  its  Five-Year 
Action  Plan.  Notwithstanding  the  new 
Fifth  year,  the  PHA  shall  identify 
changes  in  work  categories  from  the 
previous  year  Five-Year  Action  Plan 
when  making  this  Annual  Submission. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

20.  Section  968.325  would  be 
amended  by  revising  the  section 
heading  and  paragraph  (c);  and  by 
adding  the  0MB  conL-ol  number  to  the 
end  of  the  section,  to  read  as  follows: 

§  968.325    HUD  review  and  approval  of 
Comprehensive  Plan  (Including  Five-Year 
Action  Plan). 

***** 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 
approves  the  Comprehensive  Plan 
(including  the  Five-Year  Action  Plan), 
or  any  amendments  lo  the  plan,  it  shall 
be  binding  upon  HUD  and  the  PHA, 
until  such  time  as  the  PHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  PHA  shall  have  full 
fungibility  of  work  items  (may 
undertake  any  of  the  work  items) 
identified  in  any  of  the  five  years  of  the 
approved  Five- Year  Action  Plan  without 
further  HUD  approval.  Actual  uses  of 
the  funds  are  to  be  reflected  in  the  PHA 
annual  Performance  and  Evaluation 
Report  for  each  grant.  See  §968.340. 
Except  for  emergencies,  the  PHA  shall 
consult,  to  the  extent  practicable,  the 
residents  on  significant  changes  (such  as 
changes  in  scope  of  work)  or  whenever 
it  moves  work  items  within  the 
approved  Five-Year  Action  Plan. 
Documentation  of  that  consultation  is  to 
be  retained  in  PHA  files.  If  HUD 
determines  as  a  result  of  an  audit  or 
monitoring  findings  that  a  PHA  has 
provided  false  or  substantially 
inaccurate  data  in  its  Comprehensive 
Plan/ Annual  Submission  or  has 
circumvented  the  intent  of  the  program, 
HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§968.345.  Moreover,  in  accordance  with 
18  U.S.C.  1001 ,  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  document  or  writing  containing 
any  false,  fictitious  or  fraudulent 
statement  or  entry,  in  any  matter  within 
the  jurisdiction  of  any  department  or 


agency  of  the  United  States,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  five  years, 
or  both. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

21.  Section  968.330  would  be 
amended  by  revising  paragraphs  (a),  (b). 
(c)  introductorv  text,  (c)(2),  (d),  (e) 
introductory  text,  (e)(1),  (e)(8),  (f),  (g)(1), 
(g)(2)  introductory  text.  (g)(2)(i).  (h),  (i), 
and  (j);  by  adding  a  new  paragraph  (k); 
and  by  adding  the  0MB  control  number 
to  the  end  of  the  section,  to  read  as 
follows: 

§  968.330    Annual  Submission  of  activities 
and  expenditures. 

(a)  General.  The  Annual  Submission 
consists  of  a  Five-Year  Action  Plan  with 
a  Work  Statement  for  each  of  the  five 
years  and  an  implementation  schedule 
for  the  current  year,  local  government 
statement,  materials  demonstrating  the 
partnership  process,  and  other 
miscellaneous  documents  outlined  in 
this  section.  For  planning  purposes,  a 
PHA  may  use  either  the  amount  of 
funding  received  in  the  current  year  or 
the  formula  amount  provided  in  HUD's 
notification  under  §  968.315(b)(1)  in 
developing  the  Five-Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  The  Work  Statement 
for  the  first  year  of  the  Five-Year  Action 
Plan  is  intended  to  provide  a  statement 
of  the  adivities  and  costs  that  the  PHA 
plans  to  undertake,  in  whole  or  in  part, 
with  the  assistance  to  be  provided  by 
HUD  in  that  year.  The  Work  Statement 
for  all  five  years  will  be  at  the  same 
level  of  detail  so  that  the  PHA  may 
interchange  work  items  as  discussed  in 
§968.320(d)(5)(i). 

fb)  Submission.  After  considering  the 
amount  of  HUD  a.ssistance  under 
paragraph  (a)  of  this  section,  and 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  local  governments,  and 
determining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  PH.A  shall  submit  its 
Annual  Submission  in  accordance  with 
instructions  provided  by  HUD. 

(c)  Acceptance  for  review.  Upon 
receipt  of  an  Annual  Submission  from  a 
PHA.  HUD  shall  determine  whether: 
***** 

(2)  The  PHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring 
findings  of  inadequate  PHA 
performance,  audit  findings,  and  civil 
rights  compliance  findings.  If  the  PHA 
has  submitted  a  complete  Annual 
Submission  and  all  required 
information  and  assurances,  HUD  will 


accept  the  submission  for  review,  as  of 
the  date  of  receipt.  If  the  PHA  has  not 
submitted  all  required  material,  HUD 
will  promptly  notify  the  PHA  that  it  has 
disapproved  the  submission,  indicating 
the  reasons  for  disapproval,  the 
modifications  required  to  qualify  the 
Annual  Submission  for  HUD  review, 
and  the  date  by  which  such 
modifications  must  be  received  by  HUD. 

(d)  Resident  and  local  government 
participation.  A  PHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§968.320  (b)  and  (c).  in  consultation 
with  officials  of  the  appropriate 
governing  body  (or,  in  the  case  of  a  PHA 
with  developments  in  multiple 
jurisdictions,  in  consuhation  with  the 
CEO  of  each  such  jurisdiction  or  with  an 
advisory  group  representative  of  all 
jurisdictions)  and  with  residents  and 
especially  duly  elected  resident 
organizations  of  the  developments 
covered  by  the  Comprehensive  Plan,  as 
follows: 

(1)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(d)(2)  of  this  section,  and  the  public 
hearing  under  paragraph  (d)(3)  of  this 
section,  the  PHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  PHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations. 
The  public  notice  shall  also  include  a 
summary  of  activities  of  the  previous 
year  (uses  of  past  funding)  and  progress 
update,  estimated  funding  level  {i.e., 
current  year  funding  or  formula  amount, 
whichever  the  PHA  elects);  a  summary 
of  the  CGP  requirements;  the  estimated 
time  frames  for  completion  of  the 
required  CGP  documents;  and  the 
requirement  for  resident  participation  in 
the  planning,  development  and 
monitoring  of  modernization  activities 
under  the  CGP; 

(2)  Advance  Meeting  with  residents. 
The  PHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  organizations.  The 
advance  meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  (d)(3)  of 
this  section.  The  PHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  PHA's  Five-Year 
Action  Plan  (and  any  proposed 
amendments  to  the  PHA's 
Comprehensive  Plan  to  be  submitted 
with  the  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five-Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 
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(3)  Public  heanng.  The  PH.\  shall 
annually  hold  at  least  one  public 
heanng,  and  any  appropnate  number  of 
additional  hearings,  to  ensure  ample 
opportunity  for  residents  of  the 
developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns  and  discuss  the 
current  status  of  prior  approved 
programs.  The  PHA  shall  give  full 
consideration  to  the  comments  and 
concerns  of  residents,  local  government 
officials,  and  other  interested  parties  in 
developing  its  Five-Year  Action  Plan,  or 
any  amendments  to  its  Comprehensive 
Plan. 

(4)  Expedited  scheduling.  PH.As  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
organizations  under  paragraph  (d)(2)  of 
this  section,  and  the  public  hearing 
under  paragraph  (d)(3)  of  this  section 
between  July  1  [i.e..  after  the  end  of  the 
program  year — June  30)  and  September 
30,  using  the  formula  amount  for  the 
current  FFY.  If  a  PH.\  elects  to  use  such 
expedited  scheduling,  it  must  explain  at 
the  meeting  with  residents  and  duly 
elected  resident  organizations  and  at  the 
public  hearing  that  the  current  FFY 
amount  is  not  the  actual  grant  amount 
for  the  subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes  and 
preparing  the  draft  Performance  and 
Evaluation  Report.  It  must  also  explain 
that  llie  Five-Year  Action  Plan  will  be 
adju.sted  when  HLT)  provides 
notification  of  the  actual  formula 
amount,  and  explain  which  items  may 
be  added  or  deleted  to  adjust  for  the 
formula  amount  and  that  any  added 
items  will  come  from  the  Five-Year 
.'\ction  Plan. 

(e)  Contents  of  Work  Statement.  The 
Work  Statement  for  each  year  must 
include,  for  each  development  or  on  a 
FlL\-wide  basis  for  management 
improvements  for  which  work  is  to  be 
funded  out  of  that  year's  grant: 

(1)  A  list  of  development  accounts 
with  a  general  description  of  work 
items; 
•         •         •         *         * 

(8)  A  PHA  resolution  approving  the 
Annual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  968.320(d)(7). 

(f)  Additional  submissions  with 
Annual  Submission.  A  PHA  must 
submit  with  the  Annual  Submission  any 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  968.320(e),  and 
such  additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
r'-.  iew  standards  under  §968. 325(b). 


(g)  HUD  rexiew  and  approval  of 
Annual  Submission — (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  PHA 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  make  the 
Annual  Submission  approvable,  and  the 
date  by  which  such  modifications  must 
be  received  by  HUD.  HUD  shall  not 
disapprove  an  Annual  Submission  on 
the  basis  that  the  Department  cannot 
complete  its  review  under  this  section 
within  the  75-day  deadline; 

(2)  Bases  for  disapproval  for  Annual 
Submission.  HUD  shall  approve  the 
Annual  Submission,  except  where: 

(i)  Plainly  inconsistent  with 
Comprehensive  Flan.  HUT)  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  PHA's 
approved  Comprehensive  Plan; 
*        •        •        •        • 

(h)  Amendments  to  Annual 
Submission.  The  PHA  shall  advise  HUD 
of  all  changes  to  the  PHA's  approved 
Work  Statement  for  year  one  in  its 
Performance  and  Evaluation  Report 
submitted  under  §968.305.  Any 
additional  work  items  (changes  which 
add  work  items),  except  for  emergency 
work,  must  be  within  the  PHA's 
approved  Five-Year  Action  Plan  or 
receive  prior  HUD  approval. 

(i)  Extension  of  time  for  performance. 
A  PHA  may  revise  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  Annual  Submission  whenever 
any  valid  delay  outside  the  PHA's 
control  occurs,  as  specified  by  HUD. 
Such  revision  is  subject  to  HUD  review 
under  §  968.345(a)(2)  as  to  the  PHA's 
continuing  capacity.  HUD  shall  not 
review  as  to  a  PHA's  continuing 
capacity  any  revisions  to  a  PHA's 
Comprehensive  Plan  and  related 
statements  where  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 

(j)  ACC  Amendment.  After  HUT) 
approval  of  each  year's  Annual 
Submission.  HUD  and  the  PHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 


in  accordance  with  the  terms  of  the 
ACC) 

(k)  Declaration  of  trust.  A  PHA  shall 
execute  and  file  for  record  a  Declaration 
of  Trust  as  provided  under  the  ACC  to 
protect  the  rights  and  interests  of  HUD 
throughout  the  20-year  period  during 
which  the  PHA  is  obligated  to  operate 
its  develop.ments  in  accordance  with  the 
ACC.  the  Act,  and  HUT)  regulations  and 
requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

22.  Section  968.335  would  be 
amended  by  revising  paragraph  (a) 
introductory  text  and  paragraph  (b),  to 
read  as  follows: 

§968.335    Conduct  of  modernization 
activities. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five-Year  Action  Plan 
and  entered  into  an  ACC  amendment  or 
grant  agreement  with  the  PHA  for  year 
one  of  the  Plan,  the  PFL^  shall 
undertake  the  modernization  activities 
and  expenditures  set  forth  in  its 
approved  Work  Statement  for  year  one 
or  substitute  work  items  from  within  the 
approved  Five-Year  Action  Plan,  subject 
to  the  following  requirements: 
***** 

(b)  fund  requisitions.  To  request 
modernization  funds  against  the  Work 
Statement,  the  PHA  shall  comply  with 
requirements  prescribed  by  HUD. 
***** 

23.  Section  968.340  would  be 
amended  by  revising  paragraphs  (a)  and 
(b)(2);  by  removing  paragraph  (b)(3);  by 
redesignating  paragraphs  (b)(4)  through 
(bj(7)  to  read  paragraphs  (b)(3)  through 
(b)(6),  respectively;  by  revising  the 
newly  designated  paragraphs  (b)(4)  and 
(b)(6);  and  by  adding  the  0MB  control 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§  968.340    PHA  Pertonrianco  and 
Evaluation  Report 

(a)  Submi.<ision.  For  any  FFY  in  which 
a  PH-\  has  received  assistance  under 
this  subpart,  the  PHA  shall  submit  a 
Performance  and  Evaluation  Report,  in 
a  form  and  at  a  lime  to  be  prescribed  by 
HUD.  describing  its  use  of  assistance  in 
accordance  with  the  approved  Five-Year 
Action  Plan.  The  PHA  must  make 
reasonable  efforts  to  notify  residents  and 
officials  of  the  appropriate  governing 
body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

(b)  ^  •   ' 

(2)  An  explanation  of  how  die  PHA 
has  used  the  CGP  funds  to  address  the 
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needs  identified  in  its  Comprehensive 
Plan  and  to  carry  out  the  acti'.ities 
identified  in  its  approved  Five-Year 
Action  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five-Year 
Action  Plan:  and 

(ii)  Any  changes  to  the  Annual 
Submission  under  §  968.330; 
***** 

(4)  The  current  status  of  the  PHA's 

obligations  and  expenditures  and 
specifying  how  the  PHA  is  performing 
with  respect  to  its  implementation 
schedules,  and  an  explanation  of  any 
necessary  revision  to  the  planned  target 
dates; 
***** 

(6)  A  resolution  by  the  PHA  Board  of 

Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  that  the  PHA 
has  made  reasonable  efforts  to  notify 
residents  in  the  development(s)  and 
local  government  officials  of  the 
opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HLT),  and  that  copies  of 
the  report  were  provided  to  residents  in 
the  development  office,  to  local 
governm.ent  officials,  or  furnished  upon 
their  request. 

24.  Section  968.345  would  be 
amended  by  revising  paragraphs 
(a)(l)(i).  (a)(l)(ii).  (a)(2)(i)(A).and 
(a)(3)(ii);  by  adding  a  new  paragraph 
(a)(3)(iii);  by  revising  paragraphs  (e)(2) 
and  (e)(4);  by  redesignating  paragraph 
(e)(7)  to  read  paragraph  (e)(8);  by  adding 
a  new  paragraph  (e)(7);  and  by  adding 
the  0MB  control  number  to  the  end  of 
the  sedion,  to  read  as  follows: 

§  368.345    HUD  review  ot  PHA 
performance. 

(a)*    *    * 

(!)•    *    * 

(i)  In  making  this  determination,  HUD 
will  review  the  PHA's  performance  to 


determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Five-Year  Action  Plan.  HUD  will  also 
review  a  PHA's  schedules  which  are 
provided  with  its  Annual  Submission 
for  purposes  of  determining  whether  the 
PHA  has  carried  out  its  modernization 
activities  in  a  timely  manner; 

(ii)  HUD  will  review  a  PHA's 
performance  to  determine  whether  the 
activities  carried  out  comply  with  the 
requirements  of  the  Act.  including  the 
requirement  that  work  t;arried  out  meets 
the  modernization  and  energy 
conservation  standards  in  §968.115, 
this  part,  and  other  applicable  laws  and 
regulations.  This  review  should  also 
include  a  review  of  the  PHA's  section  3 
(of  the  Housing  and  Urban  Development 
Act  of  1968)  past  performance. 

(2)*    •   • 
(J).    *    . 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CLAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  PHA  obligates  its  modernization 
funds  within  two  years  from  the 
exe<:;ution  of  the  ACC  amendment  and 
expends  such  modemiz;ition  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  if 
agreed  to  by  HUD  in  an  implementation 
schedule,  except  in  cirt;umstances 
beyond  the  PHA's  reasonable  control. 
***** 

(3)*    *    * 

(ii)  With  respect  to  the  management 
condition  of  the  PHA,  whether  the  PHA 
has  achieved,  or  is  making  reasonable 
progress  towards  implementing  the 
work  items  specified  in  its  annual 
submission  and  Five-Year  Action  Plan 
which  are  designed  to  address 
deficiencies  identified  through  PHMAP, 
audits,  or  HUD  reviews;  and 


(iii)  In  determining  whether  the  PHA 
has  made  reasonable  progress,  HUD  will 
take  into  account  the  level  of  funding 
available  and  whether  the  PHA  obligates 
its  modernization  funds  within  two 
years  from  the  execution  of  the  ACC 
amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  agreed  to  by  HUD  in  an 
implementation  schedule.  "The  PHA 
must  demonstrate  to  HUD's  satisfaction 
that  any  lack  of  timeliness  (beyond  the 
time  periods  specified  in  this  paragraph 
or  date  specified  in  a  HUD  approved 
implementation  schedule)  has  resuhed 
from  factors  beyond  the  PHA's 
reasonable  control. 
***** 

(e)  *   *   * 

(2)  Submit  schedules  for  completing 
the  work  identified  in  its  Work 
Statements  and  report  periodically  on 
its  progress  on  meeting  the  schedules; 

***** 

(4)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
PHA's  Comprehensive  Plan,  Five-Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 
***** 

(7)  Submit  to  an  alternative 
management  strategy  which  may 
involve  third-party  oversight  or 
administration  of  the  modernization 
function  (see  §968. 315(d));  and 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

Dated;  March  2,  1994. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
IFR  Doc.  94-5146  Filed  3-7-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AC24 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Threatened  Loach 
Minnow  (Tiaroga  cobitis) 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Final  rule. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  designates  critical  habitat  for 
the  loach  minnow  [Tiaroga  cobitis] 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
The  loach  minnow,  a  small  fish,  was 
listed  as  a  threatened  species  under  the 
Act  on  October  28,  1986  (51  FR  39468); 
however,  final  designation  of  the 
proposed  critical  habitat  was  postponed 
at  that  time.  Critical  habitat  is  now 
being  designated  in  approximately  257 
kilometers  (km)  (159  miles  (mi))  of 
portions  of  the  Gila  River  in  Grant  and 
Catron  counties.  New  Me.xico;  the  San 
Francisco  and  Tularosa  rivers  and  Dry 
Blue  Creek,  Catron  County.  New 
Mexico;  the  5ian  Francisco  and  Blue 
rivers  and  Campbell  Blue  Creek. 
Greenlee  County.  -Arizona;  and  Aravaipa 
Creek  in  Graham  and  Pinal  counties, 
Arizona.  Federal  actions  that  may  affect 
the  areas  designated  as  critical  habitat 
are  now  subject  to  consultation  with  the 
Service,  pursuant  to  section  7(a)(2)  of 
the  .Act. 

DATES:  The  effective  date  of  this  rule  is 
April  7,  1994. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Arizona  Ecological  Services 
Office.  U.S.  Fish  and  Wildlife  Service. 
3616  West  Thomas.  Suite  6.  Phoenix. 
Arizona  85019.  Copies  of  the  "Analysis 
of  the  Economic  Impacts  of  Designating 
Critical  Habitat  for  Tiaroga  cobitis 
(Loach  Minnow),"  August  12,  1992.  are 
also  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sallv  Steffcrud  at  the  above  address 
(602/379-4720). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  loach  mirmow  is  a  small,  slender, 
elongated  fish  less  than  80  millimeters 
(3  inches)  long.  It  is  olivaceous  in  color 
with  an  oblique  terminal  mouth  and 
eyes  markedly  upward- directed.  This 


species  is  found  in  small  to  large 
perermial  streams,  using  shallow, 
turbulent  riffles  with  primarily  cobble 
substrate  and  swift  currents  (Minckley 
1973,  Propst  et  al.  1988,  Rinne  1989, 
Propst  and  Bestgen  1991).  Recurrent 
flooding  is  very  important  to  loach 
mirmow  survival  in  keeping  the 
substrate  free  of  embedding  sediments 
and  helping  it  maintain  a  competitive 
edge  over  invading  non-native  fish 
species  (Minckley  and  Meffe  1987, 
Propst  et  al.  1988). 

The  loach  mirmow  was  first  collected 
in  1851  from  the  Rio  San  Pedro  in 
Arizona,  and  was  described  from  those 
specimens  in  1856  by  Girard.  The  loach 
minnow  was  once  locally  common 
throughout  much  of  the  Verde,  Salt,  San 
Pedro.  San  Francisco,  and  Gila 
(upstream  from  Phoenix)  River  systems, 
occupying  suitable  habitat  in  both  the 
mainstreams  and  perermial  tributaries, 
up  to  about  2.200  meters  (m)  (7.200  feet 
(ft))  elevation.  Because  of  habitat 
destruction  and  competition  and 
predation  by  non-native  fish  species,  its 
range  and  abundance  have  been 
severely  reduced.  It  is  now  restricted  to 
approximately  35  km  (22  mi)  of 
Aravaipa  Creek  and  approximately  1.5 
km  (1  mi)  of  Turkey  Creek,  a  tributary 
of  Aravaipa  Creek,  Graham  and  Pinal 
counties.  Arizona;  approximately  120 
km  (74.5  mi)  of  the  upper  Gila  River, 
upstream  from  the  Middle  Box  canyon, 
through  the  Cliff/Gila  Valley,  and  the 
area  of  the  confluence  of  the  West,  East, 
and  Middle  forks.  Grant  and  Catron 
counties.  New  Mexico;  approximately 
166  km  (103  mi)  of  the  San  Francisco 
and  Tularosa  rivers,  Catron  County, 
New  Mexico;  approximately  the  lower 
1 .5  km  (1  mi)  of  Whitewater  Creek,  a 
tributary  of  the  San  Francisco  River, 
Catron  County,  New  Mexico; 
approximately  95  km  (59  mi)  of  the  Blue 
River  and  Campbell  Blue  and  Dry  Blue 
creeks,  Greenlee  County,  Arizona;  and 
38  km  (23.5  mi)  of  the  East  and  North 
forks  and  mainstem  of  the  White  River, 
Navajo  County,  Arizona  (Barber  and 
Minckley  1966.  Silvey  and  Thompson 

1978.  U.S.  Department  of  Agriculture 

1979.  Britt  1982.  Propst  et  al.  1985. 
Propst  et  al.  1988.  Propst  1988  to  1992. 
Papoulius  1989.  Minckley  et  al.  1990  to 
1992.  Propst  and  Bestgen  1991,  Bettaso 
1992  to  1993).  This  present  range  is  only 
17  percent  of  the  historic  range  of  2,600 
km  (1,600  mi)  of  river. 

Critical  habitat  is  being  designated  for 
approximately  257  km  (159  mi)  on 
rivers  currently  occupied  by  loach 
mirmow.  Land  ownership  along  the 
critical  habitat  area  is  mixed  and  is  as 
follows  (distances  and  conversions  are 
approximate): 


Aravaipa  Creek — The  Bureau  of  Land 
Management  (ELM)  administers  10  km 
(6  mi)  of  the  critical  habitat  as  part  of 
the  designated  Aravaipa  Canyon 
Wilderness.  Thirteen  km  (8  mi)  of  die 
critical  habitat  above  and  below  the 
Wilderness,  previously  owTied  by  the 
Defenders  of  Wildlife's  Whittell  Trust,  is 
now  owned  by  The  Nature  Conservancy 
(TNC)  and  managed  as  a  nature 
preserve.  About  1  km  (0.5  mi)  of  stream 
is  on  privately  owned  inholdings 
located  within  the  Preserve. 

Gila  fl/ver— Twenty-eight  km  (17.2 
mi)  of  privately  owned  land  lie  along 
the  critical  habitat  in  most  of  the  Cliff/ 
Gila  Valley,  in  the  area  near  Gila  Hot 
Springs,  and  along  the  East  Fork.  Two 
km  (1.2  mi)  of  land  along  the  critical 
habitat  upstream  from  the  town  of  Gila 
is  owned  by  TNC.  The  New  Mexico 
Department  of  Game  and  Fish  owns 
land  along  5  km  (3.8  mi)  of  the  critical 
habitat  on  the  West  and  Middle  forks  of 
the  Gila  River.  The  New  Mexico  State 
Land  Office  owns  land  along  0.5  km  (0.2 
mi)  of  the  critical  habitat  in  the  Cliff/ 
Gila  Valley.  The  National  Park  Service's 
Gila  Cliff  Dwellings  National  Monument 
lies  along  1  km  (0.5  mi)  of  the  critical 
habitat  on  the  West  Fork.  This 
Monument  is  currently  being 
administered  by  the  U.S.  Forest  Service. 
The  U.S.  Forest  Service,  Gila  National 
Forest,  administers  the  remaining  55.5 
km  (34  mi)  of  the  critical  habitat  in  the 
Gila  River  with  sections  flowing  through 
three  special  use  areas — the  Gila 
Wilderness,  the  Lower  Gila  River  Bird 
Habitat  Management  .Area,  and  the  Gila 
River  Research  Natural  Area. 

San  Francisco  and  Tularosa  Rivers — 
The  Gila  National  Forest  administers  27 
km  (16.8  mi)  of  the  two  rivers  in  the 
critical  habitat.  Privately  owned  lands 
occur  as  scattered  inholdings  in 
National  Forest  lands  along  18  km  (11.2 
mi)  of  the  critical  habitat  in  both  rivers. 

Blue  River  and  Campbell  and  Dry 
Blue  Creeks— The  critical  habitat  is 
almost  entirely  contained  within  the 
Apache-Sitgreaves  National  Forest,  with 
75  km  (46.5  mi)  of  forest  lands  and  20 
km  (12.5  mi)  of  private  inholdings. 

The  loach  minnow  is  included  on  the 
State  lists  of  threatened  and  endangered 
species  in  Arizona  and  New  Mexico 
(Arizona  Game  and  Fish  Dept.  1988, 
New  Mexico  State  Game  Comm.  1990). 
It  was  included  as  a  Category  1 
candidate  species  in  the  Service's 
December  30.  1982.  Vertebrate  Notice  of 
Review  (47  FR  58454).  Category-  1 
includes  those  ta.xa  for  which  the 
Service  currently  has  substantial 
biological  information  on  hand  to 
support  listing  the  species  as 
endangered  or  threatened.  A  proposed 
rule  to  list  this  species  as  threatened 
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with  critical  habitat  was  published  on 
lune  18. 1985  (50  FR  25380).  The  final 
rule  listing  the  loach  minnow  as  a 
threatened  species  was  published  on 
October  28,  1986  (51  FR  39468).  The 
proposed  critical  habitat  designation 
was  not  made  final  at  the  time  of  listing 
but  was  postponed  to  allow  for 
gathering  and  analysis  of  economic  data. 

Summary  of  Comments  and 
Recommendations 

In  the  June  18,  1985,  proposed  rule 
(50  FR  25380)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  The  original 
comment  period  closed  on  August  19, 
1985,  but  was  reopened  on  October  7, 
1985  (50  FR  37703),  to  accommodate  the 
public  hearings,  and  remained  open 
until  November  8,  1985.  Appropriate 
Slate  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested, 
[larties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
general  public  comment  were  published 
in  the  Courier  in  Prescott,  Arizona;  in 
the  Eastern  Arizona  Courier  in  Safford, 
Arizona;  and  in  the  Daily  Press  in  Silver 
City.  New  Mexico,  on  July  5,  10,  and  13, 
1985,  respectively.  One  hundred  eleven 
letters  of  comment  were  received  from 
108  separate  parties  and  are 
summarized  below.  Six  requests  for  a 
public  hearing  were  received.  Public 
hearings  were  held  in  Silver  City,  New 
Mexico;  Safford,  Arizona;  and  Phoenix, 
Arizona,  on  October  7,  8.  and  9,  1985, 
respectively.  Interested  parties  were 
notified  of  those  hearings,  and  notices  of 
the  hearings  were  published  in  the 
Federal  Register  on  September  17,  1985 
(50  FR  37703);  in  the  Silver  City.  New 
Me.xico,  Daily  Press  on  September  24, 
1985;  in  the  Phoenix,  Arizona,  Arizona 
Republic  on  September  26,  1985;  in  the 
Prescott,  Arizona,  Courier  on  September 
27,  1985;  and  in  the  Safford.  Arizona, 
Eastern  Arizona  Courier  on  October  2, 
1935.  Thirty-five  comments  pertaining 
to  the  proposed  critical  habitat  were 
received  at  these  hearings  and  are  also 
summarized  below. 

Seventy-seven  letters  of  comment 
were  received  in  support  of  the 
proposed  critical  habitat,  21  in 
opposition  to  the  proposal,  and  an 
additional  13  which  expressed  neither 
support  nor  opposition  or  which 
furnished  economic  information 
regarding  the  effects  of  the  proposal. 
The  3  public  hearings  were  attended  by 
107  people,  with  32  oral  or  written 
statements  given — IG  in  support  of  the 
{.roposed  critical  habitat,  13  in 
(  ['position,  and  3  neither  in  support  nor 


opposition.  In  addition,  three  other 
parties  asked  questions  regarding  the 
proposed  critical  habitat.  The  hearings 
accepted  formal  oral  and  written 
statements  and  also  included  an 
informal  question  and  answer  session. 

Many  of  the  comments  addressed 
concerns  regarding  specific  water- 
development  or  flood-control  projects. 
Those  comments  will  not  be  addressed 
here  unless  they  requested  or  resulted  in 
specific  changes  to  the  rule  or  to  the 
rule  procedure.  Economic  information 
supplied  in  these  comments  was 
incorporated  into  the  economic  analysis 
on  proposed  critical  habitat  (Souder 
1992).  That  analysis  is  available  upon 
request,  as  are  copies  of  hearing 
transcripts  and  all  letters  received 
during  the  comment  period  (see 
ADDRESSES  section). 

Comments  in  support  of  the  proposed 
critical  habitat  were  received  from  the 
American  Society  of  Ichthyologists  and 
Herpetologists,  Arizona  Game  and  Fish 
Department.  Arizona  Nature 
Conservancy.  Arizona  State  University 
Wildhfe  Society  Chapter,  Arizona 
Wildlife  Federation,  Audubon  Society 
Appleton-VVhittell  Research  Ranch. 
Defenders  of  Wildlife.  Desert  Fishes 
Council.  George  Whittell  Wildlife  Trust. 
International  Union  for  the 
Conservation  of  Nature  and  Natural 
Resources  (now  known  as  the  World 
Conservation  Union),  Maricopa 
Audubon  Society.  New  Mexico  Nature 
Conservancy.  Northern  Arizona 
Paddlers  Club.  Prescott  Audubon 
Society.  Rio  Grande  Chapter  of  the 
Sierra  Club,  Southern  New  Mexico 
Conservation  Coalition,  Southern  New 
Me.xico  Sierra  Club,  The  Nature 
Conservancy's  Rocky  Mountain  Natural 
Heritage  Task  Force.  Tucson  Audubon 
Society,  U.S.  Bureau  of  Land 
Management,  Yuma  Audubon  Society.  3 
members  of  the  New  Mexico  Interstate 
Stream  Commission,  and  63  biologists 
and  private  citizens. 

Comments  in  opposition  to  the 
proposed  critical  habitat  were  received 
from  the  Arizona  Cattle  Growers 
Association,  Arizona  Division  of 
Emergency  Services,  Arizona  Mining 
Association,  City  of  Prescott,  • 
Congressman  Jim  Kolbe  of  Arizona. 
Coronado  Resource  Conservation  and 
Development  Board,  County  of 
Greenlee,  Gila  Fish  and  Gun  Club.  Gila 
Valley  Natural  Resource  Conservation 
Board.  Graham  County  Board  of 
Supervisors,  Grant  County  Chamber  of 
Commerce.  Hooker  Dam  Association. 
New  Mexico  Sta'e  Engineer  Office. 
Phelps  Dodge  Corporation.  Pleasanton 
Eastside  Ditch  Company.  Southwest 
New  Mexico  Industrial  Development 
Corporation.  Town  of  Safford.  Town  of 


Silver  City,  Town  of  Thatcher,  U.S. 
Forest  Service,  U.S.  Soil  Conservation 
Service  New  Mexico  State  Office,  Upper 
Gila  River  Association,  and  six  private 
citizens. 

Nonsubstantive  comments  or 
comments  containing  only  economic 
information  were  received  from  the 
Arizona  State  Clearinghouse,  Federal 
Emergency  Management  Agency, 
Federal  Highway  Administration,  New 
Mexico  Game  and  Fish  Department, 
U.S.  Army  Corps  of  Engineers,  U.S. 
Bureau  of  Reclamation,  U.S. 
En\-ironmental  Protection  Agency,  U.S. 
Soil  Conservation  Service  Arizona  State 
•Office,  and  two  private  citizens. 

Summaries  ofall  substantive 
comments  addressing  the  issue  of 
critical  habitat  for  the  loach  minnow  are 
provided  in  the  following  discussion. 
Comments  of  similar  content  are 
grouped  in  a  number  of  general  issues 
with  the  Service's  response  to  those 
issues  and  comments. 

Issue  1:  Three  commenters 
recommended  that  additional  areas  be 
included  in  the  designation  of  critical 
habitat.  Two  commenters  recommended 
that  the  critical  habitat  designation  be 
changed  to  include  the  watersheds  of 
the  rivers  being  designated,  as  well  as 
the  rivers  themselves. 

Dr.  Dean  Hendrickson  questioned 
why  the  proposed  critical  habitat  does 
not  include  several  areas  where  loach 
minnow  occur  in  the  San  Francisco 
River  (above  the  mouth  of  the  Blue 
River)  nor  the  population  in  the  White 
River 

Response:  The  Ser\'ice  believes  that 
the  inclusion  of  the  entire  watershed  in 
a  critical  habitat  designation  for  this  fish 
is  not  necessary  to  provide  adequate 
protection  for  the  species.  However,  the 
Service  recognizes  the  importance  of  the 
watersheds  in  maintaining  quality 
habitat  for  the  loach  minnow.  Any 
Federal  activities  in  the  watersheds  of 
streams  designated  as  critical  habitat 
that  would  affect  the  critical  habitat 
would  be  subject  to  section  7  of  the  Act. 
The  Senice  recognizes  that  limiting  the 
proposed  critical  habitat  to  only  the 
stream  itself  may  not  clearly  indicate 
the  importance  of  the  streambanks  and 
channel  to  the  maintenance  of  the 
critical  habitat.  Therefore,  future 
revision  of  the  critical  habitat  to  include 
a  portion  of  the  riparian  zone  or 
Hoodplain  may  be  considered.  Such  a 
revision  would  require  an  additional 
proposed  rule  and  public  comment 
period. 

The  Service  is  considering  future 
revision  of  the  critical  habitat 
designation  for  loach  minnow  to 
include  other  areas  occupied  by  the 
species  as  well  as  unoccupied  areas  that 
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may  be  critical  to  recovery  of  the 
species.  The  population  in  the  White 
River  was  believed  to  have  been 
extirpated  at  the  time  of  the  proposed 
designation  of  critical  habitat  and  was 
therefore  not  included  in  the  proposal. 
Additional  information  on  the 
distribution  and  status  of  the  White 
River  habitat  and  population  is  now 
available  and  the  Service  believes  that 
portions  of  the  East  and  North  forks  and 
mainstem  White  River  may  qualify  for 
addition  to  the  critical  habitat 
designation.  Populations  of  loach 
minnow  found  in  the  areas  of  stream  not 
included  in  the  critical  habitat  are 
nevertheless  protected  under  the  • 

jeopardy  provisions  of  section  7  and  the 
prohibitions  of  section  9  of  the  Act. 

Issue  2:  Four  of  the  commenters 
recommended  that  the  area  of  the  Gila 
River  that  was  being  considered  in  1985 
for  damming  or  other  water 
development  under  the  Bureau  of 
Reclamation's  (Reclamation)  Upper  Gila 
Water  Supply  Study  (UGWSS)  be 
excluded  from  the  critical  habitat 
designation.  Such  an  exclusion  could  be 
made  under  the  provisions  of  section 
4(b)(2)  of  the  Act.  which  provides  that 
the  Secretary  of  the  Interior  may 
exclude  any  area  from  critical  habitat  if 
he  determines  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specif\ing  such  area  as  critical  habitat, 
unless  the  failure  to  designate  such  area 
as  critical  habitat  would  resuh  in  the 
extinction  of  the  species.  The  four 
commenters  stated  that  the  benefits  of 
the  water  supply,  fiood  control,  and 
other  associated  economic  and 
recreational  benefits  of  the  UGWSS,  and 
Conner  Dam  in  particular,  far  outweigh 
the  benefits  of  critical  habitat.  One 
commenter  also  suggested  that  areas 
presently  unoccupied  by  loach  minnow 
in  the  Gila  River  and  other  streams 
could  be  designated  as  critical  habitat  to 
replace  the  excluded  UGWSS  area.  The 
commenter  suggested  that  such 
unoccupied  areas  could  then  be 
modified  and  managed  to  provide 
habitat  for  loach  mirmow  and  then 
stocked  with  captive-reared  loach 
minnow  to  provide  increased 
populations  and  habitat  for  the  species. 

Response:  Planning  for  the  UGWSS 
was  suspended  in  1987  (U.S.  Bureau  of 
Reclamation  1987a.  1987b)  due  to 
various  economic,  environmental,  and 
water  supply  factors.  Further  planning 
was  deferred  until  the  year  2010  when 
it  is  predicted  the  need  for  the  water 
supply  will  occur.  Prior  to  that 
suspension,  discussions  between  the 
Bureau  of  Reclamation  and  the  Service 
on  tentative  alternatives  for  the  UGWSS 
study  indicated  that  development  of  the 
required  water  supply  would  likely  be 


possible  without  adversely  modifying 
the  proposed  critical  habitat.  Therefore, 
no  economic  or  other  impacts  were 
anticipated  to  the  UGWSS  and  no 
economic  benefits  would  accrue  from 
exclusion  from  critical  habitat 
designation  of  the  Conner  Dam  and 
Reservoir  area,  or  any  other  area  being 
considered  under  the  UGWSS. 

Regarding  the  suggestion  to  replace 
occupied  areas  in  the  critical  habitat 
designation  with  unoccupied  areas  of 
the  Gila  River — the  Service  is 
considering  a  possible  ^ature  revision  to 
the  critical  habitat  which  may  contain 
some  presently  unoccupied  areas  as 
i  potential  recovery  habitat.  However, 
this  would  be  an  addition  to  the  critical 
habitat,  not  a  substitution.  The  Service 
does  not  befieve  it  would  further  the 
conservation  of  the  species  to  remove 
from  the  protection  of  critical  habitat 
designation  areas  known  to  support 
long-term  populations  of  loach  minnow 
and  replace  them  with  areas  which  do 
not  currently  support  loach  minnow, 
but  which,  with  human  manipulation, 
might  support  loach  minnow  in  the 
future.  However,  the  primary 
unoccupied  area  identified  by  the 
commenter  as  a  replacement  for  the 
occupied  areas  is  the  canyon  wilderness 
between  Mogollon  Creek  and  the  East 
Fork  Gila  River  (above  the  Cliff/Gila 
Valley),  which  probably  never 
supported  loach  minnow  and  does  not 
appear  to  contain  potential  habitat  for 
recovery  of  the  species.  The  knowledge, 
expertise,  and  physical  capability  do  not 
e.xist  to  modify  such  areas  of  non- 
suitable  habitat  into  suitable  habitat  for 
loach  miimow.  In  addition,  such 
modification  might  cause  major 
irreparable  harm  to  other  native  fish  and 
aquatic  organisms,  riparian  plant  and 
wildUfe  communities,  and  wilderness 
values. 

Issue  3:  Two  commenters  requested 
that  critical  habitat  be  limited  to  areas 
that  would  not  hinder  the  construction 
of  flood-control  facilities  for  the  areas  of 
Clifton,  Duncan,  and  Safford.  Arizona. 
As  in  Issue  2,  this  request  for  exclusion 
of  specific  areas  was  made  under  the 
provisions  of  section  4(b)(2)  of  the  Act. 

Response:  The  economic  analysis 
(Souder  1992)  did  not  show  there  to  be 
significant  economic  or  other  benefits  of 
excluding  any  area  for  flood  control. 
Such  a  limitation  of  critical  habitat  is 
not  expected  to  be  necessary  to  allow  for 
flood-control  measures  on  the  Gila  and 
San  Francisco  rivers.  Any  such  projects 
or  activities,  if  they  are  federally 
funded,  authorized,  or  carried  out, 
would  be  subject  to  the  provisions  of 
section  7  regarding  both  the  survival  of 
the  loach  miiuiow  and  the  adverse 
modification  or  destruction  of  its  critical 


habitat.  The  Service  expects  that 
alternatives  and  plan  modifications 
formulated  through  consultation  will 
allow  adequate  flood-control  measures 
to  be  taken  while  safeguarding  the 
species  and  its  habitat. 

Issue  4:  One  commenter 
recommended  limiting  designated 
critical  habitat  to  areas  that  would  not 
prevent  the  stocking  of  sport  fish.  The 
commenter  pointed  out  that  many  of  the 
non-native  fish  identified  as  predators 
on  loach  minnow,  such  as  catfish  and 
trout,  provide  recreation  for  local 
residents  and  create  revenue  from  sport 
fishing  recreation.  As  in  Issues  2  and  3. 
this  request  for  exclusion  of  specific 
areas  is  made  under  the  provisions  of 
section  4(b)(2)  of  the  Act. 

Response:  The  designation  of  critical 
habitat  as  proposed  is  not  expected  to 
have  significant  effects  on  recreational 
fishing.  The  Arizona  Game  and  Fish 
Department  (AGFD)  does  not  stock  game 
fish  in  any  of  the  waters  proposed  as 
critical  habitat  for  loach  minnow.  The 
New  Mexico  Department  of  Game  and 
Fish  (NMGF)  stocks  only  rainbow  trout 
[Oncorhyiichus  mykJss]  into  or  near  the 
critical  habitat  for  loach  minnow.  Game 
fish  are  being  stocked  by  AGFD,  NMGF. 
and  the  Service  into  waters  connected  to 
the  proposed  critical  habitat.  These 
stockings  must  comply  with  section  7 
consultation  requiremenls  for  their 
effects  on  the  loach  minnow,  and 
designation  of  critical  habitat  is  not 
expected  to  change  the  outcome  of  those 
consultations. 

Issue  5:  The  Fleasanton  Eastside  Ditch 
Company,  of  Glenwood,  New  Mexico, 
requested  that  its  stretch  of  river  be 
excluded  from  critical  habitat. 

Response:  The  Fleasanton  area  of  the 
San  Francisco  River  was  not  part  of  the 
proposed  designation  of  critical  habitat 
and  is  not  a  part  of  this  final 
designation.  Therefore,  no  exclusion  can 
or  need  be  made. 

Issue  6:  Three  commenters 
recommended  that  various  management 
techniques,  such  as  habitat 
improvements,  predator  control,  and 
reintroduction  of  loach  minnow  from 
the  Service's  Dexter  National  Fish 
Hatchery,  be  implemented  for  loach 
minnow  in  lieu  of  listing  and 
designating  critical  habitat. 

Response:  Habitat  improvement 
practices,  including  predator  control, 
cannot  substitute  for  the  listing  of  a 
species  which  meets  the  criteria  for 
threatened  or  endangered  status  or  for 
designation  of  its  critical  habitat,  unless 
such  practices  will  alleviate  all  threats 
to  the  species  to  tlie  point  where  it  no 
longer  requires  listing  or  critical  habitat 
designation.  Many  of  the  threats  to  the 
loach  minnow  carmot  be  alleviated  bv 
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habitat  improvements  but  can  be 
controlled  through  designation  of 
critical  habitat  and  through  the 
provisions  of  sections  7  and  9  of  the 
Act.  Too  little  is  known  about  the 
specific  habitat  needs  of  the  loach 
minnow  to  ensure  that  habitat 
improvement  practices  and 
reinlroductions  would  secure  the 
survival  of  this  fish.  Habitat 
enhancement  and  reintroduction  are 
measures  that  are  being  considered  in 
the  recover}'  of  this  species.  E.xtensive 
study  will  be  needed  to  ensure  the 
success  of  such  work. 

The  Dexter  National  Fish  Hatchery 
does  not  presently  maintain  stocks  of 
loach  minnow.  Facility  space  is  limited, 
and  priority  is  given  to  species  whose 
survival  depends  heavily  upon  artificial 
propagation,  a  point  the  loach  minnow 
has  not  yet  reached.  Placement  of  stocks 
of  loach  minnow  into  that  facility  may 
be  considered  in  the  future;  however,  a 
number  of  years  are  often  needed  to 
develop  the  techniques  required  to 
successfully  propagate  a  given  species 
in  captivity,  thus  precluding  use  of 
captive  stock  in  alleviating  the 
immediate  need  for  listing  and  critical 
habitat  designation.  In  addition, 
reinlroductions  may  be  more  likely  to 
succeed  if  the  reintroduction  area  is 
protected  through  designation  as  critical 
habitat. 

Issue  7:  A  commenter  expressed 
concerns  regarding  the  value  of 
designating  critical  habitat  when  there 
is  a  significant  threat  to  the  loach 
minnow  from  prcdatonr'  and 
competitive  non-native  fish  species.  The 
commenter  believed  that  the 
designation  of  critical  habitat  without  a 
management  and  statutor>-  effort  to 
control  undesirable  introduced  fish 
species  is  not  justified. 

Response:  The  existence  of  threats  to 
a  listed  species  from  other  organisms, 
such  as  non-nati%'e  fishes,  does  not 
relieve  the  Service  of  its  responsibility 
to  protect  the  species'  habitat.  The  loach 
mirmow  faces  extensive  threats  to  its 
habitat  and  will  benefit  from  the 
designation  of  critical  habitat.  The 
Service  is  presently  working  with  the 
State  Game  and  Fish  departments  and 
other  agencies  on  solutions  to 
controlling  the  introduction  and  spread 
of  non-native  fish  species,  including 
game  fish. 

Issue  8:  Three  commenters  objected  to 
the  deferral  of  analysis  of  economic  and 
other  impacts  of  critical  habitat 
designation  until  the  time  of  the  final 
rule.  They  believed  such  analysis 
should  be  done  prior  to  the  proposal 
and  contended  that  deferral  is 
"improper  both  legally,  procedurally 
and  in  failing  to  follow  reasonable  and 


necessary  rulemaking  steps,"  is 
"certainly  unreasonable  and  probably 
illegal,"  and  does  not  allow  the  public 
access  to  essential  information  needed 
to  comment  on  the  impacts  and  review 
the  adequacy  of  the  Service's  analysis. 
They  further  contended  that  a 
Regulator}'  Impact  Analysis,  under 
Executive  Order  12291,  must  be 
prepared  for  the  critical  habitat 
proposal. 

Response:  The  economic  analysis 
(Souder  1992)  of  the  proposed  loach 
minnow  critical  habitat  designation  was 
prepared  following  the  publication  of 
the  proposed  rule  and  prior  to  the  final 
decision  on  tlie  proposed  critical  habitat 
designation.  This  procedure  is  based 
upon  the  specific  requirement  of  the  Act 
exempting  listing  actions  from 
economic  considerations.  When  a  listing 
and  critical  habitat  designation  are 
proposed  concurrently,  as  is  required 
(with  certain  exceptions)  by  the  Act.  the 
economic  analysis  is  not  conducted 
prior  to  proposal  to  avoid  illegally 
influencing  or  delaying  the  listing. 
Because  Executive  Order  12291  was 
rescinded  on  September  30. 1993  (58  PR 
51735),  a  Regulatory  Impact  Analysis  is 
not  required. 

Issue  9:  Three  commenters  stated  that 
an  Environmental  Impact  Statement 
(EIS),  under  the  National  Environmental 
Policy  Act  (NEPA),  should  be  prepared 
for  this  critical  habitat  proposal.  They 
contended  that  the  1981  6lh  Circuit 
Court  of  Appeals'  Pacific  Legal 
Foundation  v.  Andrus  decision,  which 
found  that  an  EIS  is  not  required  for 
listings  under  the  Endangered  Species 
Act,  is  not  applicable  to  the  current 
critical  habitat  proposal.  Their  reasons 
for  this  contention  include — the  Pacific 
Legal  Foundation  v.  Andrus  decision 
addressed  only  listing  and  not  critical 
habitat  designation,  the  Act  now 
requires  the  consideration  of  economic 
and  other  relevant  impacts  of  specifying 
an  area  as  critical  habitat,  and  the  Act 
also  now  requires  the  Secretary  of  the 
Interior  to  determine  whether  the 
benefits  of  excluding  an  area  from 
critical  habitat  designation  outweigh  the 
benefits  of  specif>'ing  such  area  as  part 
of  the  critical  habitat. 

Response:  The  Ser\'ice's  position  on 
NEPA  comphance  for  any  regulations 
adopted  pursuant  to  section  (4)(a)  of  the 
Act  (listing,  critical  habitat  designation, 
reclassification,  delisting)  is  set  forth  in 
the  Federal  Register  of  October  25,  1983 
(48  FR  49244).  In  addition  to  Pacific 
Legal  Foundation  v.  Andrus,  the 
Service's  position  on  NEPA  compliance 
is  based  on  the  rocommendation  of  the 
Council  on  Environmental  QuaHty,  the 
fact  that  the  Act  stipulates  a  process  to 
be  followed  in  promulgating  such  rules 


and  limits  Secretarial  discretion  in 
altering  the  critical  habitat  designation, 
and  on  the  experience  of  10  years  of 
preparation  of  Environmental 
Assessments  on  section  4(a)  actions.  In 
those  10  years,  120  Environmental 
Assessments  were  prepared,  none  of 
which  resulted  in  a  finding  of 
significant  impact  and  consequent 
preparation  of  an  EIS. 

Analysis  of  economic  impacts  for 
critical  habitat  designations  is  required 
by  Executive  Order  12866  and  section 
4(b)(2)  of  the  Endangered  Species  Act. 
and  the  Service  has  prepared  an 
economic  analysis  in  comphance  with 
those  authorities.  When  the  economic 
analysis  is  added  to  the  administrative 
record  generated  through  the  public 
comment  process,  it  provides  the 
functional  equivalent  of  NEPA 
documentation  and  satisfies  the 
information-gathering,  analytical,  and 
environmental  goals  of  NEPA. 

Issue  JO.  Three  commenters 
recommended  that,  in  assessing  the 
economic  impacts  of  proposed  critical 
habitat,  the  Ser\'ice  should  consider  the 
cumulative  effects  of  all  past  species 
listings  and  critical  habitat  designations 
and  all  such  actions  that  are  or  may  be 
under  consideration  in  the  area  to  be 
affected  by  proposed  critical  habitat. 
They  believed  that  the  economic  effects 
caused  by  past  and  future  actions  for 
other  species  are  relevant  in 
determining  economic  and  other 
impacts  in  the  proposed  critical  habitat 
area. 

Response:  In  assessing  the  impacts  of 
a  critical  habitat  designation,  the 
Service  considers  in  its  baseline  the 
cumulative  effects  resulting  from  earlier 
listings  and  critical  habitat  designations 
to  the  extent  that  such  effects  can  be 
determined.  Effects  of  this  critical 
habitat  designation  were  calculated 
incrementally  above  the  baseline  of 
other  species  listings  and  critical 
habitat,  as  well  as  other  environmental 
and  land-management  regulations. 
Consideration  is  limited  to  known 
impacts  and  does  not  include 
theoretical  or  hypothetical  impacts. 
Currently,  the  only  other  federally  listed 
species  present  in  streams  in  which  the 
loach  mirmow  is  found  are  the 
threatened  spikedace  [Meda  fulgida) 
and  endangered  razorback  sucker 
[Xyrauchen  texanus].  The  endangered 
bald  eagle  {Haliaeetus  leucocephalus) 
occurs  near  some  loach  mirmow  habitat 
but  is  not  expected  to  contribute  to 
cumulative  effects  for  the  loach 
minnow.  No  existing  critical  habitat 
designations  are  located  in  any  of  the 
areas  being  designated  as  loach  minnow 
critical  habitat.  Designation  of  critical 
habitat  in  areas  of  loach  mirmow- 
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occupied  streams  and  adjacent 
floodpJains  and  riparian  vegetation  has 
been  proposed  for  the  spikedace  and  the 
southwesi    n  willow  flycatcher 
[Empidonax  traillii  extimus].  Expected 
i.mpacts  of  designation  for  the  flycatcher 
are  not  yet  available  but  will  be  detailed 
in  the  economic  analysis  for  that 
proposal.  Elxpected  impacts  of 
designation  for  the  spikedace  become 
available  with  the  publication  of  final 
critical  habitat  for  that  species, 
concurrent  with  this  rale  (in  this 
separate  part  of  ihe  Federal  Register). 
Cumulative  effects  may  be  expected 
only  in  areas  of  non-overlap  where 
alternative  sites  for  projects  may  be 
affected  by  one  species  in  one  area  and 
the  other  species  in  other  areas  or  from 
differences  in  constituent  elements  for 
the  southwestern  willow  flycatcher  as 
compared  to  the  fashes. 

Issue  11  .One  comraenter  questioned 
the  inclusion  of  the  Middle  Box  in 
proposed  critical  habitat.  The 
commentp-  based  the  question  on  a 
report  by  i..a  Service's  Albuquerque 
Ecological  Services  Field  Office 
(USFVVS  1985).  which  stated  that  the 
area  of  the  Middle  Box  {proposed  site  of 
Conner  Dam  and  Reservoir)  has  the 
lowest  habitat  value  for  aquatic  sp)ecies 
and  general  ecology  in  the  portion  of  the 
Gila  River  from  Mogollon  Creek 
douTistream  throvigh  the  Red  Rock  area. 
The  report  also  stated  that  the  greatest 
habitat  value  to  the  native  fishes  is 
found  in  the  Cliff/Gila/Riverside  Valley. 
That  valley  has  a  large  concentration  of 
existing  manmade  structures.  The 
commenter  asked  for  a  clarification  of 
the  apparent  contradiction  between  the 
low  habitat  rating  of  the  Middle  Box  and 
its  inclusion  in  the  proposed  critical 
habitat,  and  of  the  apparent 
contradiction  between  the  high  habitat 
rating  of  the  Cliff/Gila/  Riverside  Valley 
and  the  sfafoments  in  the  proposed  rule 
regarding  '...•^  adverse  effects  of  human 
activities  on  loach  minnow  habitat. 

flesponsp.  The  Middle  Box  does 
provide  less  overall  general  aquatic 
habitat  qualify  and  diversity  than  other 
stretches.  The  critical  habitat  proposed 
for  the  loach  minnow  does  not  include 
any  of  the  Middle  Box  proper,  however, 
the  upper  end  of  the  Middle  Box 
"reach"  (as  defined  by  the  1985  Service 
report)  supports  a  large  number  of  loach 
minnow.  That  area  is  included  in  the 
critical  habitat.  The  comparatively  high 
habitat  value  of  the  Gila/Cliff/  Riverside 
Valley  is  not  inconsistent.  All  manmade 
structures  are  not  equally  destructive  of 
habitat  values.  Most  of  the  structures  in 
the  Gila/ClifT/Riverside  area  are  small 
and  have  localized  impacts  on  the 
aquatic  habitat.  In  the  localized  areas  of 


those  impacts,  loach  minnow  are  scarce 
or  do  not  exist. 

Issue  12:  The  Graham  County 
(Arizona)  Manager  asked  if  the 
designation  of  critical  habitat  will  afTect 
the  availability  of  Federal  money  for 
studies  by  the  Bureau  of  Reclamation 
and  U.S.  Army  Corps  of  Engineers  on 
dam  projects  in  the  area. 

Response:  Designation  of  critical 
habitat  will  not  automatically  alter  or 
stop  any  studies  or  projects  in  the  area. 
Rather,  any  project  that  is  federally 
funded,  authorized,  or  carried  out  will 
be  subject  to  the  provisions  of  section  7 
of  the  Act.  These  provisions  are 
explained  in  this  final  rule.  Studies  or 
projects  can  be  carried  out  by  the 
Bureau  of  Reclamation  or  Corps  of 
Engineers  if  those  studies  or  projects  do 
not  destroy  or  adversely  modify  critical 
habitat  or  jeopardize  any  listed  species. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3  of  the  Act,  means — (i)  the  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  sp)ecies  and  (II)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

Section  4(a)(3)  of  tne  Act  requires  that 
critical  habitat  be  designated  to  the 
ma.ximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the  loach 
minnow  (Tiaroga  cobitis)  in  the 
following  areas  (distances  and 
conversions  are  approximate): 

1.  Aravaipa  Qeek,  Graham  and  Pinal 
counties,  Arizona.  Twenty- four  km  (15 
mi)  of  stream  extending  from  the  N'/z  of 
the  SWV,  sec.  26,  T.6S.,  R.17E. 
upstream  to  the  \V^/j  of  the  NE 'A  sec. 
35.  T.6S.,R.19E. 

2.  Gila  River,  Grant  and  Catron 
counties.  New  Mexico.  Four  sections  of 
river  totaling  93  km  (57  mi)  in  length. 
The  first  section  is  37  km  (23  mi)  long 
and  extends  from  the  north  side  of  St. 
Peter's  Rock  (south  boundary  of  sec.  21, 
T.17S..R.17W.)  upstream  to  the 
confluence  with  Mogollon  Creek.  A 
second  section,  of  11.5  km  (7  mi), 
extends  up  the  West  Fork  from  its 
confluence  with  the  East  Fork  to  the 
west  boundary  of  sec.  22.  T.12S., 
R.14VV.  A  third  section,  of  18  km  (11 
mi),  extends  up  the  Middle  Fork  from 


its  mouth  to  the  confluence  with 
Brothers  West  Canyon.  The  fourth 
section  is  26  km  (16  mi)  long  and  . 
extends  up  the  East  Fork  from  the 
confluence  with  the  West  Fork  to  the 
north  boundary  of  sec.  11,  T.12S., 
R.13W. 

3.  San  Francisco  River,  Cation 
County.  New  Mexico,  and  Greenlee 
County.  Arizona.  Two  sections  of  river 
totaling  21  km  (13  mi)  in  length.  The 
first  section  is  15  km  (9  mi)  long  and 
extends  from  the  U.S.  Highway  180 
bridge  upstream  to  Kelly  Flat.  The  other 
section  is  6  km  (4  mi)  long  and  extends 
from  the  confluence  with  Hickey 
Canyon  upstream  to  the  confluence  with 
the  Blue  River. 

4.  Tularosa  River,  Catron  County, 
New  Mexico.  Twenty-four  km  (15  mi)  of 
river  from  the  confluence  with  Negrito 
Creek  upstream  to  the  town  of  Cruzville. 

5.  Blue  River,  Greenlee  County, 
Arizona,  and  Catron  County,  New 
Mexico.  Seventy-eight  km  (48  mi)  of 
river  from  its  confluence  with  the  San 
Francisco  River  upstream  to  the 
confluence  of  Dry  Blue  Creek  and 
Campbell  Blue  Creek. 

6.  Campbell  Blue  Creek.  Greenlee 
County,  Arizona,  and  Catron  County, 
New  Mexico.  Fourteen  km  (9  mi)  of 
stream  from  its  junction  with  Blue  River 
upstream  to  the  confluence  with 
Coleman  Creek. 

7.  Dry  Blue  Creek,  Catron  County, 
New  Mexico.  Three  km  (2  mi)  of  stream 
from  its  confluence  with  the  Blue  River 
upstream  to  the  springs  located  in  sec. 
32,  T.6S..R.21VV. 

The  Serv  ice  is  required  to  base  critical 
habitat  proposals  on  the  best  available 
scientific  information  (50  CFR  424.12). 
In  determining  what  areas  to  propose  as 
critical  habitat,  the  Service  considers 
those  physical  cind  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  hmited  to,  the  following — 
(1)  space  for  individual  growth;  (2)  food, 
water,  air.  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  breeding,  reproduction,  rearing 
of  offspring,  germination,  or  seed 
dispersal;  and.  generally,  (5)  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

The  areas  being  designated  as  critical 
habitat  for  the  loach  minnow  possess 
the  necessary  factors  for  survival, 
growth,  and  reproduction  of  the  species. 
Several  areas  currently  occupied  by  the 
loach  minnow  were  not  included  in  the 
1985  proposal  for  various  reasons. 
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Although  these  areas  were  not  proposed 
for  desigr.ation  as  critical  habitat,  they 
are  considered  important  for  the  long- 
term  survival  and  recover)'  of  the  loach 
minnow.  The  Service  is  considering 
revising  critical  habitat  in  the  future  to 
add  these  areas.  In  addition,  the  Service 
is  considering  adding  certain 
unoccupied  areas  considered  vital  for 
recovery  of  the  species. 

Maintenance  of  the  widely  separated 
populations  found  in  the  Gila,  San 
Francisco.  Tularosa.  White  and  Blue 
rivers  and  in  Aravaipa  Creek  as 
independent  entities  is  critical  to  buffer 
against  threats  to  each  individual 
population.  Each  of  the  remnant 
populations  proposed  for  critical  habitat 
di-'signation  has  unique  characteristics 
which  contribute  to  ensuring  this 
species'  future.  Genetic  studies  in 
progress  indicate  that  the  populations 
are  genetically  distinctive  (Tibbets 
1992).  The  Aravaipa  Creek  population  is 
the  only  remnant  of  the  south-central 
portion  of  the  loach  minnow's  historic 
range  and  is  under  the  most  protective 
land  management.  The  Blue  River 
(including  Campbell  and  Dr}'  Blue 
creeks  and  the  San  Francisco  River 
below  the  mouth  of  the  Blue)  is  remote 
and  at  present  is  also  relatively  secure 
from  major  threats,  although  damaged 
by  past  degradation.  It  is  the  longest 
stnUch  of  occupied  loach  minnow 
habitat  unbroken  by  large  areas  of 
unsuitable  habitat.  The  West  and 
Middle  forks  of  the  Gila  River  have  a 
relatively  low  degree  of  habitat  threat 
and  mav  contribute  genetically  to  the 
Cliff/Gila  Valley  population.  The  Cliff/ 
Gila  population  is  the  largest  existing 
population  of  loach  minnow  and, 
although  faced  with  numerous  threats, 
may  represent  the  "core"  population  of 
the  species.  Habitat  losses  in  the  San 
Francisco  and  Tularosa  rivers  have 
resulted  in  a  highly  fragmented  loach 
miimow  population  in  those  .streams; 
however,  the  distribution  of  remaining 
habitat  in  those  rivers  may  provide 
valuable  information  on  habitat 
requirements  of  the  loach  minnow  and 
the  causes  of  the  loach  minnow's 
decline. 

When  designating  critical  habitat  for  a 
species,  the  Service  also  considers 
primary  constituent  elements  of  critical 
habitat,  which  may  include,  but  are  not 
limited  to,  the  following — roost  sites, 
nesting  grounds,  spav^^ling  sites,  feeding 
sites,  seasonal  wetland  or  dryland, 
water  quality  or  quantity,  host  species 
or  plant  pollinator,  geological  formation, 
vegetation  type.  tide,  and  specific  soil 
types.  The  areas  being  designated  as 
critical  habitat  for  loach  minnow  will 
provide  the  following  constituent 
elements  or  will  be  capable,  with 


rehabilitation,  of  providing  them.  Loach 
minnow  constituent  elements  have  been 
expanded  from  the  proposed  rule.  The 
primary  constituent  elements  include: 
— Permanent,  flowing,  unpolluted 

water; 
— Habitat  for  adult  fish  with  moderate  to 
swift  flow  velocities  (15-100 
centimeters  (cm)  (0.5-3  ft)  per  second)' 
in  shallow  water  (3-40  cm  (0.1-1.5  ft) 
deep)  with  gravel,  cobble,  and  rubble 
substrates; 
— Habitat  for  juveniles  with  moderate  to 
swift  flow  velocities  (15-100  cm  (0.5- 
3  ft)  per  second)  in  shallow  water  (3- 
40  cm  (0.1-1.5  ft)  deep)  with  sand, 
gravel,  cobble,  and  rubble  substrates; 
— Habitat  for  larval  stage  with  slow  to 
moderate  flow  velocities  (0-30  cm  (0- 
1  ft)  per  second)  in  shallow  water  (3- 
30  cm  (0.1-1  ft)  deep)  with  sand, 
gravel,  and  cobble  substrates  and 
abundant  instream  cover; 
— Habitat  for  spawning  with  slow  to 
swift  flow  velocities  (3-85  cm  (0.1- 
2.75  ft)  per  second)  in  shallow  water 
(3-30  cm  (0.1-1  ft)  deep)  with 
uncemented  cobble  and  rubble 
substrate; 
— Low  amounts  of  fine  sediment  and 

substrate  embeddedness; 
— Riffle,  run,  and  backwater 
components  in  the  habitat; 
— Low  to  moderate  stream  gradient 

(generally  0.5-1.5  percent); 
— Water  temperatures  in  the 

approximate  range  of  4-30°  C  (40-85° 
F)  with  natural  diurnal  and  seasonal 
variation; 
— Abundant  aquatic  insect  food  base; 
— Periodic  flooding; 
— A  natural,  unregulated  hydrograph; 
— Few  or  no  predatory  or  competitive 

non-native  sf)ecies  present; 
— A  healthy,  intact,  riparian 

community;  and 
— Moderate  to  high  bank  stability. 
Section  4fb)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  description 
and  evaluation  of  those  activities 
(public  or  private)  that  may  adversely 
modify  such  habitat  or  may  be  affected 
by  such  designation.  Any  activity  that 
would  lessen  the  amount  of  the 
minimum  flow  or  would  alter  the 
natural  flow  regime  in  Aravaipa  Creek 
or  the  San  Francisco.  Tularosa.  Blue,  or 
upper  Gila  rivers  could  adversely  affect 
the  critical  habitat.  Such  activities 
include,  but  are  not  hmited  to, 
groundwater  pumping,  impoundment, 
and  water  diversions.  Any  activity  that 
would  alter  watershed  characteristics  of 
the  Aravaipa  Creek  or  upper  Gila,  San 
Francisco,  Tularosa,  or  Blue  River 
watersheds  could  adversely  affect  the 
critical  habitat.  Such  activities  include. 


but  are  not  limited  to,  vegetation 
manipulation,  timber  harvest,  road 
construction,  prescribed  burning, 
livestock  grazing,  mining,  and  lu-ban  or 
suburban  development.  Any  activity 
that  would  alter  the  channel 
morphology  in  Aravaipa  Creek,  the  San 
Francisco,  Tularosa.  Blue,  or  upper  Gila 
rivers  could  adversely  affect  the  critical 
habitat.  Such  activities  include,  but  are 
not  limited  to.  channelization, 
impoundment,  deprivation  of  substrate 
source,  destruction  and  alteration  of 
riparian  vegetation,  and  excessive 
sedimentation  from  mining,  livestock 
grazing,  road  construction,  timber 
harvest,  off-road  vehicle  use.  and  other 
watershed  disturbances.  Any  activity 
that  would  alter  the  water  chemistry  in 
Aravaipa  Creek  or  the  San  Francisco. 
Tularosa.  Blue,  or  upper  Gila  Rivers 
could  adversely  affect  the  critical 
habitat.  Such  activities  include,  but  are 
not  limited  to.  release  of  chemical  or 
biological  pollutants  into  the  waters  at 
a  point  source  or  by  dispersed  release 
(non-point).  Any  activity  that  would 
introduce,  spread,  or  augment  non- 
native  fish  species  in  the  Gila  River 
basin  could  adversely  affect  the  critical 
habitat.  Such  activities  include,  but  are 
not  limited  to.  stocking  of  game  fish,  use 
of  live  bait  fish,  stocking  for  biological 
control,  aquaculture,  dumping  of  pet  or 
aquarium  fish,  construction  and 
ojjeration  of  canals,  and  interbasin 
water  transfers. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  has 
considered  the  critical  habitat 
designation  in  light  of  all  additional 
relevant  information  obtained  during 
the  public  comment  period  and  public 
hearings.  All  additional  information 
received  has  been  addressed  in  the 
"Summar}'  of  Comments  "  section  of  this 
rule  or  in  the  economic  documents 
prepared  on  the  rule.  The  economic 
analysis  (Souder  1992)  is  available  upon 
request;  its  conclusions  are  summarized 
in  the  "Summar>  of  Economic 
Analysis"  section  of  this  rule. 

Available  Conservation  Measures 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Sf^ction 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carr>'  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
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listed  species  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  the  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

No  Federal  activities  on  Bureau  of 
(Land  Management  lands  on  Aravaipa 
Creek  are  expected  to  be  affected  by 
designation  of  critical  habitat  for  loach 
mirmow.  The  .\ravaipa  Canyon 
Wilderness  is  presently  being  managed 
to  protect  and  enhance  natural  resource 
values,  including  loach  minnow. 
However,  if  e.xisting  or  increased 
recreational  use  within  the  canyon 
results  in  streambank  degradation  and 
increased  sediment  or  pollution  load  in 
the  stream  'hen  section  7  consultation 
may  be  necessary. 

dn  U.S.  Forest  Service  lands  on  the 
Gila,  San  Francisco.  Tularosa,  and  Blue 
rivers,  little  effect  on  Federal  activities 
is  expected  as  a  result  of  this  rule. 
Section  7  consultations  for  grazing, 
mining,  timber  harvest,  recreation,  or 
other  activities  affecting  loach  minnow 
critical  habitat  would  now  address 
effects  to  the  critical  habitat  in  addition 
to  effects  to  the  loach  minnow  itself. 
The  primary  effect  anticipated  by  the 
U.S.  Forest  Service  is  possibly  increased 
administrative  costs  due  to  consultation 
requirements,  Designation  of  critical 
habitat  may  result  in  some  increases  in 
mitigation  needs  for  various  land  use 
activities. 

Water  development  on  the  upper  Gila 
Paver,  under  the  Bureau  of 
Reclamation's  Central  Arizona  Project 
(CAP),  Upper  Gila  Water  Supply  Study, 
may  be  aff'     3d  by  this  rule.  An 
informal  coaference  (USFWS  1986)  and 
an  uncompleted  formal  consultation 
pursuant  to  section  7  have  been 
conducted  on  this  CAP  project  and  its 
hkelihood  to  jeopardize  the  s'jrvival  of 
the  loach  m.innow  and  adversely  modify 
the  proposed  critical  habitat.  No  current 
proposals  exist  for  CAP  water 
development  in  any  areas  of  the 
designated  critical  habitat.  The  potential 
for  designation  of  critical  habitat  to 
affect  future  water-development  plans  is 
dependent  upon  the  level  and  type  of 
adverse  effects  to  the  loach  minnow  and 
its  habitat.  Those  effects  would  depend 
upon  the  location,  size,  method,  and 
other  specifics  of  the  proposed  water 
development.  If  major  adverse  effects  on 
critical  habitat  are  expected,  changes  in 
water-development  plans  may  be 
required.  However,  ordy  those  changes 
in  additior  't  any  changes  required  as 
a  result  of  section  7  consultation  on  the 
species  would  be  attributable  to  critical 
habitat. 

Known  Federal  activities  on  private 
lands  that  might  be  affected  by  this  rule 


would  be  future  flood  control  funded  by 
the  Federal  Emergency  Management 
Agency  or  carried  out  by  the  Soil 
Conservation  Service  or  the  U.S.  Army 
Corps  of  Engineers,  future  highway  and 
bridge  construction  funded,  authorized, 
or  carried  out  by  the  Federal  Highway 
Administration,  or  future  federally 
funded  irrigation  projects.  Private 
activities  within  the  stream  channels 
that  may  require  permits  under  sections 
402  and  404  of  the  Clean  Water  Act  may 
also  be  affected  by  this  rule.  Effects  are 
expected  to  be  limited  to  administrative 
costs  for  section  7  consultation  and 
costs  for  altering  proposed  projects  to 
minimize  or  avoid  effects  to  loach 
miruiow  and  its  critical  habitat. 

National  Enviroiunental  Policy  Act 

The  Service  has  determined  that 
En\ironmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Envirorunental  Policy  Act  of 
1989.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12855 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  the  loach  minnow  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.).  Based  on  the 
information  discussed  in  tins  rule 
concerning  public  projects  and  private 
activities  within  the  critical  habitat 
areas,  it  is  not  expected  that  significant 
economic  impacts  will  result  from  the 
critical  habitat  designation.  In  addition, 
there  are  a  limited  number  of  actions  on 
private  land  that  have  Federal 
involvement  through  funds  or  permits 
that  would  affect  or  be  affected  by  the 
critical  habitat  designation;  the  potential 
economic  impact  of  the  critical  habitat 
designation  on  these  actions  will  be 
minor.  Also,  no  direct  costs, 
enforcement  costs,  or  information 
collection  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  This  action 
does  not  impose  any  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 


Summary  of  Economic  Analysis 

Section  4fb)(2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  data 
available  and  to  consider  the  economic 
impact  and  any  other  relevant  impact  of 
specifying  any  particular  area  as  critical 
habitat.  The  Secretary  of  the  Interior 
(Secretarv)  may  exclude  any  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusions  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat,  unless  it  is 
determined,  ba.sed  on  the  best  scientific 
and  commercial  data  available,  that  the 
failure  to  designate  such  area  as  critical 
habitat  would  result  in  the  extinction  of 
the  species  concerned.  The  Secretary 
has  delegated  this  authority  to  the 
Director  of  the  Service.  The  Act  thus 
requires  the  Service  to  evaluate  those 
economic  and  other  effects  likely  to  take 
place  due  to  the  designation  of  critical 
habitat,  and  to  consider  whether  to 
exclude  any  critical  habitat. 

The  economic  analysis  (Souder  1992) 
of  the  potential  impacts  of  critical 
habitat  designation  for  the  loach 
raiimow  concluded  that  economic 
impacts  are  expected  on  only  three 
Federal  actions — Federal  Emergency 
Management  Agency  (FEMA)  cost- 
shares  to  rebuild  irrigation  diversions 
after  major  flood  events;  additional 
fencing  and  alternative  water 
developments  to  prevent  cattle  grazing 
in  the  riparian  zones  on  the  National 
Forest;  and  hmited  preventive  measures 
at  developed  recreation  sites.  The 
estimated  maximum  identifiable  added 
costs  are  $406,500  (5150,000  of  which  is 
attributable  to  the  84  km  (52  mi)  of  river 
that  forms  part  of  the  critical  habitat 
designated  for  both  the  loach  minnow 
and  spikedace).  With  the  exception  of 
S8,412  in  local  cost-share  for  FEXLA- 
eligible  irrigation  diversion 
reconstruction  (should  a  flood  occur), 
any  added  costs  would  be  to  the  Federal 
government.  The  Director  of  the  Sen.ice 
has  not  found  it  necessary  to  exclude 
from  designation  any  of  the  areas 
proposed  for  designation  on  the  basis  of 
economic  effects. 
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Author 

The  priman'  author  of  this  rule  is  S.E. 
Stefferad  (see  ADDRESSES  section). 

List  of  Subjects  is  50  CFR  Part  1 7 

Endangered  and  threatened  species, 

E.xports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544,  16  U,S.Q  4201-4245;  Pub.  L  99- 
625.  100  Stat.  3500,  unless  otherwise  noted. 

2  .^.mend  §  17.95(e)  by  adding  critical 
habitat  of  loach  minnow  in  the  same 
alphabetical  order  as  the  species  occurs 
in  17.11(h). 

§17.95    CHtical  habitat— fish  and  wildlife. 

(e)  *   *    * 


Loach  Minnow  ( Tiaroga  cobitis) 

.Arizona: 

1.  Graham  and  Pinal  Counties:  Aravaipa 
Creek,  approximately  24  km  (15  mi)  of  stream 
extending  from  the  N»/2  of  the  SWv,  sec.  26. 
T.6S..  R  I'E  upstream  to  the  WVj  of  the 
NEv.  sec,  35.T6S  .  R.19E. 

BILUNO  CODE  4310-6&-P 
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2.  Greenlee  County: 

a.  Blue  River,  approximately  78  km  (48  mi) 
of  nver,  extending  from  the  confluence  with 
the  San  Francisco  River  (SEV4  sec.  31,  T.2S., 
R.31E  )  upst.-vara  to  the  confluence  of 
d.Tipbeil  Blue  and  Dry  Blue  creeks  (SEV* 
sec.  6,  T.7S.,  R  21\V  )  in  Catron  County,  Nev/ 
Mexico. 

b  Campbell  Blue  Qeek,  approximately  14 
km  (9  mi]  of  stream,  extending  from  the 
confluence  with  the  Blue  River  (SEV4  sec.  6, 
T.7S..  R.21VV.)  upstream  to  the  confluence 
with  Coleman  Creek  (SVVv*  of  the  NEV*  sec 
32,  T.4  VaN.,  R.31E.).  Approximately  0.7  km 
(0.5  mi)  of  this  stretch  is  located  in  Catron 
County,  New  Mexico. 

c.  San  Francisco  River,  approximately  6  km 
(4  mi)  of  river,  extendmg  from  the  confluence 
With  Hickey  Canvon  {west  boundary  of  sec. 
12.  T  3S  ,  R  30E  )  upstream  to  the  confluence 
with  the  Blue  River  (SE'z.  sec.  31,  T.2S., 
R.31E.). 

New  Mexico: 

1.  Catron  County: 

a.  Dry  Blue  Creek,  approximately  3  km  (2 
mi)  of  stream,  extending  from  the  confluence 
with  the  Blue  River  (SE'.4  sec.  6,T.7S.. 

R  21W  )  upstream  to  the  west  boundary  of 
t.he  SEi/4  sec  32,  T  6S  .  R.21VV. 

b.  San  Francisco  River,  approximately  15 
km  (9  mi)  of  river,  extending  from  the  U.S. 
Highway  180  bridge  (NEV«  of  the  S\VV«  sec. 
8,  T.lOS..  R.20W  )  upstream  to  the  east 
boundary  sec.  14,  T.9S..  R.20\V. 

c.  Tularosa  River,  approximately  24  km  (15 
rr.;)  of  river,  extending  from  the  confluence 
With  Negrito  Creek  (S\V'-  4  of  the  N'VV''4  sec. 
19.  T.7S.  R-18VV,1  upstream  to  the  town  of 
Cj-uz\ille  (south  boundary  sec.  1,  T.6S., 
R.18VV.). 

d.  Middle  Fork  Gila  River,  approximately 
18  km  (11  mi)  of  river,  extending  from  the 
confluence  with  the  West  Fork  (SVV'A  sec. 
25,  T.12S  .  R.14W  )  upstream  to  the 


confluence  with  Brothers  West  Canyon  (NEV« 
sec.  33,T.llS.,R.14W.). 

2.  Grant  and  Catron  Counties: 

a.  East  Fork  Gila  River,  approximately  26 
km  (16  mi)  of  river  extending  from  the 
confluence  with  the  West  Fork  (center  of  sec. 
8,  T.13S.,  R.13W.)  upstream  to  the  north 
boundary  of  sec  11,  T.12S.,  R.13W. 

b.  West  Fork  Gila  River,  approximately 
11.5  km  (7  mi)  of  river  extending  from  the 
confluence  with  the  East  Fork  (center  of  sec. 
8,  T.13S.,  R.13W.)  upstream  to  the  west 
boundary  sec  22.  T.12S.,  R.14W. 

3.  Grant  County:  Gila  River,  approximately 
37  km  (23  mi)  of  river,  extending  from  the 
south  boundary  sec.  21,  T.17S.,  R.17W. 
upstream  to  the  confluence  with  Mogollon 
Creek  (NEV4  sec.  31,  T.14S..  R.16W.). 

BILUNG  CODE  «ia-«5-P 
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Known  constituent  elements,  for  all  areas 
of  critical  habitat,  include  permanent, 
flowing,  unpolluted  streams  with  low  to 
moderate  gradient  supporting  adequate  areas 
of  moderate  to  swift  velocities  and  shallow 
depths,  over  gravel,  cobble,  and  rubble 
substrates  with  little  fine  sediment.  Adequate 
areas  of  slower  velocities,  shallower  depths, 
and  abundant  cover  are  required  for  early  life 
stages.  Known  constituent  elements  for  all 
areas  also  include  periodic  flooding;  a 
natural,  unregulated  hydrograph;  healthy 
riparian  vegetation;  moderate  to  high  bank 
stability;  and  an  absence  of  or  few  non-native 
fishes  present. 
***** 

Dated:  February  2, 1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Dor   94-5117  Filed  3-7-94;  8:45  ami 

BILLING  CODE  431!>-65-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1018-AC24 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Threatened  Spikedace 
(Meda  fulgida) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  designates  critical  habitat  for 
the  spikedace  [Meda  fulgida)  under  the 
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authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  The 
spikedace.  a  small  fish,  was  listed  as  a 
threatened  species  under  the  Act  on  July 
1.  1986  (51  FR  23769);  however,  final 
designation  of  the  proposed  critical 
habitat  was  postponed  at  that  time. 
Critical  habitat  is  now  being  designated 
in  a  total  of  approximately  154 
kilometers  (km)  (95  miles  (mi))  of 
portions  of  the  Gila  River  in  Grant  and 
Catron  counties.  New  Mexico;  the  Verde 
River  in  Yavapai  County,  Arizona;  and 
Aravaipa  Creek  in  Graham  and  Pinal 
counties.  Arizona.  Federal  actions  that 
may  affect  the  areas  designated  as 
critical  habitat  are  now  subject  to 
consultation  with  the  Service,  pursuant 
to  section  7(a)(2)  of  the  Act. 
DATES:  The  effective  date  of  this  rule  is 
April  7.  1994. 

ADDRESSES:  TTie  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Arizona  Ecological  Services 
Office.  U.S.  Fish  and  Wildlife  Service, 
3616  West  Thomas,  suite  6,  Phoenix. 
Arizona  85019.  Copies  of  the  "Analysis 
of  the  Economic  Impacts  of  Designating 
Critical  Habitat  for  Meda  fulgida 
(Spikedace)."  August  12, 1992.  are  also 
available  for  inspection,  by 
appointment,  during  normal  business 
liours  at  the  same  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Stefferud  at  the  above  address 
(602/379-4720). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  spikedace  is  a  small,  slim  fish 
less  than  80  miUimeters  (3  inches)  long. 
It  is  characterized  by  very  silvery  sides 
and  spines  in  the  dorsal  and  pelvic  fins. 
This  species  is  found  in  moderate  to 
large  perennial  streams,  where  it 
inhabits  shallow  riffles  with  sand, 
gravel,  and  rubble  substrates  and 
moderate  to  swift  currents  as  well  as 
swift  pools  over  sand  or  gravel 
substrates  (Barber  et  al.  1970.  Prop.st  ef 
al.  1986,  Rinne  1991).  Recurrent 
flooding  is  very  important  in 
maintaining  the  habitat  of  the  spikedace 
and  also  helps  it  maintain  a  competitive 
edge  over  invading  non-native  fish 
species  (Propst  et  al.  1986,  Minckley 
and  Meffe  1987). 

The  spikedace  was  first  collected  in 
1851  from  the  Rio  San  Pedro  in  Arizona, 
and  was  described  from  those 
specimens  in  1856  by  Girard.  It  is  the 
only  species  in  the  genus  Meda.  The 
spikedace  was  once  common 
throughout  much  of  the  Verde.  Agua 
Fria,  Salt,  San  Pedro.  5ian  Francisco,  and 
Cila  (upstream  from  Phoenix)  River 
systems,  occupying  suitable  habitat  in 


both  the  mainstreams  and  moderate 
gradient  pereruiiai  tributaries,  up  to 
1.800  to  1,900  meters  (m)  (5.900  to  6,200 
feet  (ft))  elevation.  Because  of  habitat 
destruction  and  competition  and 
predation  by  non-native  fish  species,  its 
range  and  abundance  have  been 
severely  reduced,  and  it  is  now 
restricted  to  approximately  31  km  (19 
mi)  of  Aravaipa  Creek  in  Graham  and 
Pinal  counties.  Arizona;  approximately 
108  km  (67  mi)  of  the  upper  Gila  River 
in  the  Middle  Box  canyon,  the  Cliff'Gila 
Valley,  and  the  lower  end  of  the  West, 
East,  and  Middle  forks  in  Grant  and 
Catron  counties.  New  Mexico; 
approximately  57  km  (35  mi)  of  the 
Verde  River  from  the  lower  end  of  the 
Chino  Valley  dowTistream  to  near  the 
mouth  of  Sycamore  Canyon  in  Yavapai 
County,  Arizona;  and  approximately  40 
km  (25  mi)  of  Eagle  Creek  in  Greenlee 
County,  Arizona  (Minckley  1973, 
Anderson  1978,  Barrett  et'al  1985. 
Besfgen  1985.  Propst  et  al.  1986,  Marsh 
et  al.  1990.  Propst  1988  to  1992. 
Minckley  et  al.  1990  to  1992.  Bettaso 
1992  to  1993).  This  present  range  is  only 
9  percent  of  the  historic  range  of  2,600 
km  (1.600  mi)  of  river. 

Critical  habitat  is  being  designated  for 
approximately  154  km  (95  mi)  on  rivers 
currently  occupied  by  spikedace.  Land 
ownership  along  the  critical  habitat  area 
is  mixed  and  is  as  follows  (distances 
and  conversions  are  approximate): 

Aravaipa  Creek — The  Bureau  of  Land 
Management  (BLM)  administers  10  km 
(6  mi)  of  the  critical  habitat  as  part  of 
the  designated  Aravaipa  Canyon 
Wilderness.  Thirteen  km  (8  mi)  of  the 
critical  habitat  above  and  below  the 
Wilderness,  previously  owned  bv  the 
Defenders  of  Wildlife's  Whittell  Trust,  is 
now  ovxTied  by  The  Nature  Conservancy 
(TNC)  and  managed  as  a  nature 
preserve.  About  1  km  (0.5  mi)  of  stream 
is  on  privately  owned  inholdings 
located  within  the  Preserve. 

Gila  River — The  BLM  administers  4.5 
km  (2.8  mi)  of  the  Gila  River  critical 
habitat,  just  downstream  from  the 
mouth  of  the  Middle  Box  canyon.  This 
is  part  of  a  designated  Area  of  Critical 
Environmental  Concern,  a  special  use 
designation  of  the  BLM.  Twenty-five  km 
(15.5  mi)  of  land  along  the  critical 
habitat  in  most  of  the  Cliff/Gila  Valley 
and  in  the  area  near  Gila  Hot  Springs  are 
privately  ou-ned.  Two  km  (1.2  mi)  of 
land  along  the  critical  habitat  upstream 
from  the  towTi  of  Gila  is  owned  by  TNC. 
The  New  Mexico  Department  of  Game 
and  Fish  administers  land  along  6  km 
(3.8  mi)  of  the  critical  habitat  on  the 
West  and  Middle  forks  of  the  Gila  River. 
The  New  Mexico  State  Land  Office 
owns  land  along  0.5  km  (0,2  mi)  of  the 
critical  habitat  in  the  Cliff/Gila  Valley. 


The  National  Park  Ser\'ice  s  Gila  CUff 
Dwellings  National  Monument  hes 
along  1  km  (0.5  mi)  of  the  critical 
habitat  in  the  West  Fork.  This 
Monument  is  currently  being 
administered  by  the  U.S.  Forest  Service. 
The  U.S.  Forest  Service,  Gila  National 
Forest,  administers  die  remaining  34  km 
(21  mi)  of  the  critical  habitat  in  the  Gila 
River  with  sections  flowing  through 
three  special  use  areas — Gila 
Wilderness,  Lower  Gila  River  Bird 
Habitat  Management  Area,  and  Gila 
River  Research  Natural  Area. 

Verde  Aver— Forty-one  km  (25.5  mi) 
of  spikedace  critical  habitat  on  the 
Verde  River  is  located  in  the  Prescott 
National  Forest  administered  by  the 
U.S.  Forest  Service.  Fifteen  km  (9  mi)  of 
privately  owned  land  is  located  along 
the  critical  habitat  below  Sullivan  Lake 
or  as  a  few  private  inholdings  along 
critical  habitat  within  the  U.S.  Forest 
Service  lands.  The  State  of  Arizona  has 
4  km  (2.5  mi)  of  scattered  State  lands 
located  along  the  river  below  Sullivan 
Lake. 

The  spikedace  is  included  on  the 
State  lists  of  threatened  and  endangered 
species  in  Arizona  and  New  Mexico 
(Arizona  Game  and  Fish  Dept.  1988. 
New  Mexico  State  Game  Comm.  1990). 
It  was  included  as  a  Category  1 
candidate  species  in  the  Service's 
December  30,  1982.  Vertebrate  Notice  of 
Review  (47  FR  58454).  Category  1 
includes  those  taxa  for  which  the 
Service  currently  has  substantial 
biological  information  to  support  listing 
the  species  as  endangered  or  threatened. 
The  Service  was  petitioned  on  March 
14, 1985.  by  the  American  Fisheries 
Society  (AFS)  and  on  March  18.  1985. 
by  the  Desert  Fishes  Council  (DFC)  to 
list  the  spikedace  as  threatened.  Because 
the  species  was  already  under  active 
petition  by  AFS.  the  DFC  petition  was 
accepted  only  as  a  letter  of  comment. 
Evaluation  of  the  AFS  petition  by  the 
Service  revealed  that  the  petitioned 
action  may  be  warranted.  Finding  that 
the  {petitioned  action  was  warranted,  the 
Service  pubhshed  a  proposed  rule  to  list 
this  species  as  threatened  with  critical 
habitat  on  June  18.  1985  (50  FR  25390). 
The  final  rule  listing  the  spikedace  as  a 
threatened  species  was  published  on 
July  1.  1986  (51  FR  23769).  The 
proposed  critical  habitat  designation 
was  not  made  final  at  the  time  of  Usting 
but  was  postponed  to  allow  for 
gathering  and  analysis  of  economic  data. 

Summary  of  Comments  and 
Recommendations 

In  the  June  18.  1985.  proposed  rule 
(50  FR  25390)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
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information  that  might  contribute  to  the 
developmtint  of  a  final  rule.  The  original 
comment  period  closed  on  August  19, 
1985,  but  was  reopened  on  October  7, 
1985  (50  FR  37703).  to  accommodate  the 
p^iblic  hearings,  and  remained  open 
until  November  8.  1985.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
general  public  comment  were  published 
in  the  Courier  in  Prescott,  Arizona:  in 
the  Eastern  Arizona  Courier  in  Safford, 
Arizona:  and  in  the  Daily  Press  in  Silver 
City,  New  Mexico,  on  July  5,  10,  and  13, 
1985.  respectively.  One  hundred  twelve 
letters  of  comment  were  received  from 
109  separate  parties  and  are 
summarized  below.  Six  requests  for  a 
public  hearing  were  received.  Public 
hearings  were  held  in  Silver  City,  New 
Mexico;  Safford.  Arizona;  and  Phoenix, 
Arizona,  on  October  7,  8,  and  9,  1985. 
respectively.  Interested  parties  were 
notified  of  those  hearings,  and  notices  of 
the  hearings  were  published  in  the 
Federal  Register  on  September  17. 1985 
(50  FR  37703):  in  the  Silver  City.  New 
Mexico,  Daily  Press  on  September  24, 
1985;  in  the  Phoenix,  Arizona,  Arizona 
Republic  on  September  26,  1985;  in  the 
Prescott.  Arizona.  Courier  on  September 
27,  1985;  and  in  the  Safford,  Arizona, 
Eastern  Arizona  Courier  on  October  2, 
1985.  Thirty-six  comments  pertaining  to 
the  proposed  critical  habitat  were 
received  at  these  hearings  and  are  also 
summarized  below. 

Seventy-eight  letters  of  comment  were 
received  in  support  of  the  proposed 
critical  habitat,  21  in  opposition  to  the 
proposal,  and  an  additional  13  which 
expressed  neither  support  nor 
opposition  or  which  furnished 
economic  information  regarding  the 
effects  of  the  proposal.  The  3  public 
hearings  were  attended  by  107  people, 
with  33  oral  or  WTitten  statements 
given — 16  in  support  of  the  proposed 
critical  habitat.  14  in  opposition,  and  3 
neither  in  support  nor  opposition.  In 
addition,  three  other  parties  asked 
questions  regarding  the  proposed 
critical  habitat.  The  hearings  accepted 
formal  oral  and  written  statements  and 
also  included  an  informal  question  and 
answer  session. 

Many  of  the  comments  addressed 
concerns  regarding  specific  water- 
development  or  Hood-control  projects. 
These  comments  will  not  be  addressed 
here  unless  they  requested  or  resulted  in 
specific  changes  to  the  rule  or  to  the 
rule  procedure.  Economic  information 
supplied  in  these  comments  was 
incorporated  into  the  economic  analysis 
en  proposed  critical  habitat  (Souder 


1992).  That  analysis  is  available  upon 
request,  as  are  copies  of  hearing 
transcripts  and  all  letters  received 
during  the  comment  period  (see 
ADDRESSES  section). 

Comments  in  support  of  the  proposed 
critical  habitat  were  received  from  the 
American  Society  of  Ichthyologists  and 
Herpetologists,  Arizona  Game  and  Fish 
Department,  Arizona  Nature 
Conservancy,  Arizona  State  University 
Wildhfe  Society  Chapter,  Arizona 
Wildlife  Federation,  Audubon  Society 
Appleton-Whittell  Research  Ranch, 
Defenders  of  Wildlife,  Desert  Fishes 
Council,  George  Whittell  Wildlife  Trust, 
International  Union  for  the 
Conservation  of  Nature  and  Natural 
Resources  (now  known  as  the  World 
Conservation  Union),  Maricopa 
Audubon  Society,  New  Mexico 
Department  of  Game  and  Fish,  New 
Mexico  Nature  Conservancy,  Northern 
Arizona  Paddlers  Club,  Prescott 
Audubon  Society.  Rio  Grande  Chapter 
of  the  Sierra  Club,  Southern  New 
Mexico  Conservation  Coalition, 
Southern  New  Mexico  Sierra  Club,  The 
Nature  Conservancy's  Rocky  Mountain 
Natural  Heritage  Task  Force,  Tucson 
Audubon  Society,  U.S.  Bureau  of  Land 
Management,  Yuma  Audubon  Society,  3 
members  of  the  New  Mexico  Interstate 
Stream  Commission,  and  63  biologists 
and  private  citizens. 

Comments  in  opposition  to  the 
proposed  critical  habitat  were  received 
from  the  Arizona  Cattle  Growers 
Association,  Arizona  Division  of 
Emergency  Services,  Arizona  Mining 
Association,  City  of  Prescott, 
Congressman  Jim  Kolbe  of  Arizona, 
Coronado  Resource  Conservation  and 
Development  Board,  County  of 
Greenlee,  Gila  Fish  and  Gun  Club,  Gila 
Valley  Natural  Resource  Conservation 
Board,  Graham  County  Board  of 
Supervisors,  Grant  County  Chamber  of 
Commerce,  Hooker  Dam  Association, 
New  Mexico  State  Engineer  Office, 
Phelps  Dodge  Corporation,  Southwest 
New  Mexico  Industrial  Development 
Corporation,  Town  of  Safford,  Town  of 
Silver  City,  Town  of  Thatcher,  U.S. 
Forest  Service,  U.S.  Soil  Conservation 
Service  New  Mexico  State  Office.  Upper 
Gila  River  Association,  and  six  private 
citizens. 

Nonsubstantive  comments  or 
comments  containing  only  economic 
information  were  received  from  the 
Arizona  State  Clearinghouse,  Federal 
Emergency  Management  Agency, 
Federal  Highway  Administration,  Salt 
River  Project,  U.S.  Army  Corps  of 
Engineers,  U.S.  Bureau  of  Reclamation, 
U.S.  Environmental  Protection  Agency, 
U.S.  Soil  Conservation  Service  Arizona 
State  Office,  and  two  private  citizens. 


Summaries  of  all  substantive 
comments  addressing  the  issue  of 
critical  habitat  for  the  spikedace  are 
provided  in  the  following  discussion. 
Comments  of  similar  content  are 
grouped  in  a  number  of  general  issues 
with  the  Service's  response  to  those 
issues  and  comments. 

Issue  1:  Four  commenters 
recommended  that  additional  areas  be 
included  in  the  designation  of  critical 
habitat.  Two  commenters  recommended 
that  the  critical  habitat  designation  be 
changed  to  include  the  watersheds  of 
the  rivers  being  designated,  as  well  as 
the  rivers  themselves. 

Drs.  Dean  Hendrickson  and  Paul 
Turner  recommended  that  the  critical 
habitat  designation  be  extended 
downstream  in  the  Gila  River  to  include 
the  area  between  Red  Rock.  New 
Mexico,  and  the  mouth  of  the  Middle 
Box.  Dr.  Hendrickson's  1983-84  work 
(under  contract  with  the  U.S.  Bureau  of 
Reclarhation)  and  that  of  Propst  et  al. 
(1986)  and  Anderson  (1978) 
documented  a  large  population  of 
primarily  larval  and  juvenile  spikedace 
in  the  Red  Rock  to  Middle  Box  area.  He 
believes  that  the  area  may  be  an 
important  nursery  area  for  spikedace 
and  may  contribute  significantly  to 
upstream  populations  through  upstream 
migration.  The  area  would  be  affected 
by  future  water  development  in  the 
Cliff/Gila  Valley  upstream. 

Response:  The  Service  believes  that 
inclusion  of  the  entire  watershed  in 
critical  habitat  designation  for  this  fish 
is  not  necessary  to  provide  adequate 
protection  for  the  species.  However,  the 
Service  recognizes  the  importance  of  the 
watersheds  in  maintaining  quality 
habitat  for  the  spikedace.  Any  Federal 
activities  in  the  watersheds  of  streams 
designated  as  critical  habitat  that  would 
affect  the  critical  habitat  would  be 
subject  to  section  7  of  the  Act.  The 
Service  recognizes  that  limiting  the 
proposed  critical  habitat  to  only  the 
stream  itself  may  not  clearly  indicate 
the  importance  of  the  streambanks  and 
channel  to  the  maintenance  of  the 
critical  habitat.  Therefore,  future 
revision  of  the  critical  habitat  to  include 
a  portion  of  the  riparian  zone  or 
floodplain  may  be  considered. 

In  the  area  of  the  Gila  River  between 
Red  Rock  and  the  mouth  of  the  Middle 
Box,  the  majority  of  spikedace  are 
located  at  the  mouth  of  the  Middle  Box 
and  are  included  in  the  critical  habitat 
as  proposed.  The  remainder  are 
downstream  from  the  critical  habitat 
area  but  are  nevertheless  protected 
under  the  jeopardy  provisions  of  section 
7  and  the  prohibitions  of  section  9  of  the 
Act.  The  area  from  the  mouth  of  the 
Middle  Box  to  the  Arizona/New  Me.xico 
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border  is  considered  to  be  potential 
recover}'  area  for  the  spikedace  and  may 
be  considered  for  addition  to  the  critical 
habitat  in  hiture  revision  of  the 
designation.  Revision  would  require 
that  an  additional  proposal  be  published 
in  the  Federal  Register. 

Issue  2.  Four  of  the  commenters 
recommended  that  the  area  of  the  Gila 
River  that  was  being  considered  in  1985 
for  damming  or  other  water 
development  under  the  Bureau  of 
Reclamation's  Upp)er  Gila  Water  Supply 
Study  (UGVVSS)  be  excluded  from  the 
critical  habitat  designation.  Such  an 
exclusion  could  be  made  under  the 
provisions  of  section  4[b)(2)  of  the  Act. 
v<-hich  provides  that  the  Secretary  of  the 
Interior  may  exclude  any  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  specifying  such  area  as 
critical  habitat,  unless  the  failure  to 
designate  such  area  as  critical  habitat 
would  result  in  the  e.xtinction  of  the 
species.  The  four  commenters  stated 
that  the  benefits  of  the  water  supply, 
flood  control,  and  other  associated 
economic  and  recreational  benefits  of 
the  UGWSS.  and  Conner  Dam  in 
particular,  far  outweigh  the  benefits  of 
critical  habitat.  One  commenter  also 
suggested  that  areas  presently 
unoccupied  by  spikedace  in  the  Gila 
River,  the  East  Fork  of  the  Gila  River. 
and  other  streams  could  be  designated 
as  critical  habitat  to  replace  the 
excluded  UGWSS  area.  The  commenter 
suggested  that  such  unoccupied  areas 
could  then  be  modified  and  managed  to 
provide  habitat  for  spikedace  and  then 
stocked  with  captive-reared  spikedace 
to  provide  increased  populations  and 
habitat  for  the  species. 

Response:  Planning  for  the  UGWSS 
was  suspended  in  1987  (U.S.  Bureau  of 
Reclamation  1987a.  1987b)  due  to 
various  economic,  environmental,  and 
water  supply  factors.  Further  planning 
was  deferred  until  the  year  2010  when 
it  is  predicted  the  need  for  the  water 
supply  will  occur.  Prior  to  that 
suspension,  discussions  between  the 
Bureau  of  Reclamation  and  the  Service 
on  tentative  alternatives  for  the  UGWSS 
study  indicated  that  development  of  the 
required  water  supply  would  likelv  be 
possible  without  adversely  modifying 
the  proposed  critical  habitat.  Therefore, 
no  economic  or  other  impacts  were 
anticipated  to  the  UGWSS  and  no 
economic  benefits  would  accrue  ft'om 
exclusion  from  critical  habitat 
designation  of  the  Conner  Dam  and 
Reser\'oir  area,  or  any  other  area  being 
considered  under  the  UGWSS. 

Regarding  the  suggestion  to  replace 
occupied  areas  in  the  critical  habitat 
designation  with  unoccupied  areas  of 


the  Gila  River — the  Ser\ice  is 
considering  a  possible  future  revision  to 
the  critical  habitat  which  may  contain 
some  presently  unoccupied  areas  as 
potential  recovery-  habitat.  However, 
this  would  be  an  addition  to  the  critical 
habitat,  not  a  substitution.  The  Service 
does  not  beUeve  it  would  further  the 
conservation  of  the  sp)ecies  to  remove 
from  the  protection  of  critical  habitat 
designation  areas  known  to  support 
long-terra  populations  of  spikedace  and 
replace  them  with  areas  which  do  not 
currently  support  spikedace,  but  which, 
with  human  manipulation,  might 
support  spikedace  in  the  future. 
However,  the  primarv*  unoccupied  area 
identified  by  the  commenter  as  a 
replacement  for  the  occupied  areas  is 
the  canyon  wilderness  between 
Mogollon  Creek  and  the  East  Fork  Gila 
River  (above  the  Cliff/Gila  Valley), 
which  probably  never  supported 
spikedace  and  does  not  appear  to 
contain  potential  habitat  for  recovery  of 
the  species.  The  knowledge,  expertise, 
and  physical  capability  do  not  exist  to 
modify  such  areas  of  non-suitable 
habitat  into  suitable  habitat  for 
spikedace.  In  addition,  such 
modification  might  cause  major 
irreparable  harm  to  other  native  fish  and 
aquatic  organisms,  riparian  plant  and 
wildlife  communities,  and  wilderness 
values. 

Issue  3:  Two  commenters  requested 
that  critical  habitat  be  hmited  to  areas 
that  would  not  hinder  the  construction 
of  flood-control  facilities  for  the  areas  of 
Clifton.  Duncan,  and  Safford.  Arizona. 
As  in  Issue  2.  this  request  for  exclusion 
of  specific  areas  was  made  under  the 
provisions  of  section  4(b)(2)  of  the  Act. 

Response:  The  economic  analysis 
(Souder  1992)  did  not  show  there  to  be 
significant  economic  or  other  benefits  of 
excluding  any  area  for  flood  control. 
Such  a  Umitation  of  critical  habitat  is 
not  expected  to  be  necessary-  to  allow  for 
flood-control  measures  on  the  Gila  and 
San  Francisco  rivers.  Any  such  projects 
or  activities,  if  they  are  federally 
funded,  authorized,  or  carried  out, 
would  be  subject  to  the  provisions  of 
section  7  regarding  both  the  survival  of 
the  spikedace  and  the  adverse 
modification  or  destruction  of  its  critical 
habitat.  The  Service  expects  that 
alternatives  and  plan  modifications 
formulated  through  consultation  will 
allow  adequate  flood-control  measures 
to  be  taken  while  safeguarding  the 
species  and  its  habitat. 

Issue  4:  One  commenter 
recommended  limiting  designated 
critical  habitat  to  areas  that  would  not 
prevent  the  stocking  of  sport  fish.  The 
commenter  pointed  out  tliat  many  of  the 
non-native  fish  identified  as  predators 


on  spikedace.  such  as  catfish  and  trout, 
provide  recreation  for  local  residents 
and  create  revenue  from  sport  fishing 
recreation.  As  in  Issues  2  and  3.  this 
request  for  exclusion  of  specific  areas  is 
made  under  the  provisions  of  section 
4(b)(2)  of  the  Act. 

Response:  The  designation  of  critical 
habitat  as  proposed  is  not  expected  to 
have  significant  effects  on  recreational 
fishing.  The  Arizona  Game  and  Fish 
Department  (AGFD)  does  not  stock  game 
fish  in  any  of  the  waters  proposed  as 
critical  habitat  for  the  spikedace.  The 
New  Mexico  Department  of  Game  and 
Fish  (NMGF)  stocks  only  rainbow  trout 
[Oncorhynchus  mykiss)  into  or  near  the 
critical  habitat  for  spikedace.  Other  fish 
currently  being  stocked  into  spikedace 
critical  habitat  are  the  endangered 
Colorado  squawfish  [Ptychocheilus 
lucius)  and  the  endangered  razorback 
sucker  [Xyrauchen  texanus),  both  native 
to  the  Gila  River  basin.  Game  fish  are 
being  stocked  by  the  AGFD.  NMGF.  and 
the  Ser\'ice  into  waters  connected  to  the 
proposed  critical  habitat.  These 
stockings  must  comply  with  section  7 
consultation  requirements  for  their 
effects  on  spikedace.  and  designation  of 
critical  habitat  is  not  expected  to  change 
the  outcome  of  those  consultations. 

Issue  5:  Three  commenters 
recommended  that  various  management 
techniques,  such  as  habitat 
improvements,  predator  control,  and 
reintroduction  of  spikedace  from  the 
Serv-ice's  Dexter  National  Fish  Hatchery, 
be  implemented  for  spikedace  in  lieu  of 
designating  critical  habitat. 

Response:  Habitat  improvement 
practices,  including  predator  control, 
cannot  substitute  for  designation  of 
critical  habitat,  unless  such 
conser\-ation  measures  alleviate  threats 
to  the  species  to  the  point  where  it  no 
longer  req  lires  listing  or  critical  habitat 
designation  Many  of  the  tiireats  to  the 
spikedace  cannot  be  alleviated  by 
habitat  improvements  but  can  be 
controlled  through  designation  of 
critical  habitat  and  through  the 
provisions  of  sections  7  and  9  of  the 
Act.  Too  httle  is  known  about  the 
specific  habitat  needs  of  the  spikedace 
to  ensure  that  habits',  improvement 
practices  and  reintroductions  would 
secure  the  survival  of  this  fish.  Habitat 
enhancement  and  reintroduction  are 
measures  that  are  being  considered  in 
the  recover)-  of  this  species.  Extensive 
study  will  be  needed  to  ensure  the 
success  of  such  work. 

The  Dexler  National  Fish  Hatchery 
does  not  presently  maintain  spikedace 
stocks.  Facihty  space  is  limited,  and 
priority  is  given  to  species  whose 
survival  depends  heavily  upon  artificial 
propagation,  a  point  the  spikedace  has 
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not  vet  reached.  Placement  of  stocks  of 
spikedace  into  that  facibty  may  be 
considered  in  the  future;  however,  a 
number  of  years  are  often  needed  to 
develop  the  techniques  required  to 
successfully  propagate  a  given  s{>ecies 
in  captivity,  thus  precluding  the  use  of 
captive  stock  in  alleviating  the 
immodiate  need  for  critical  habitat 
designation.  In  addition,  reintroductions 
may  be  more  likely  to  succeed  if  the 
reintroduction  area(s)  are  protected 
through  designation  as  critical  habitat 

Issue  ti:  Two  commenters  expressed 
concerns  regarding  the  value  of 
designating  critical  habitat  vshen  there 
is  a  significant  threat  to  the  spikedace 
from  predatory  and  competitive  non- 
native  fish.  One  corumenter  believed 
that  the  designation  of  critical  habitat 
without  a  management  and  statutory 
effort  to  control  undesirable  introduced 
fish  species  is  not  justified.  The  other 
comraenter  believed  that  cniical  habitat 
designation  for  the  spikedace  in  the  Gila 
River  is  futile  because  of  the  impending 
extinction  of  the  spikedace  due  to 
displacement  by  the  non-native  red 
shiner  {Cyprinella  (formerly  I^otropis] 
lutrensis). 

Response:  The  existence  of  threats  to 
a  listed  species  from  other  organisms, 
such  as  non-native  fishes,  does  not 
relieve  the  Service  of  its  responsibility 
to  protect  the  species'  habitat.  The 
spikedace  faces  extensive  threats  to  its 
habitat  and  will  benefit  from 
designation  of  critical  habitat.  The 
Service  is  presently  working  with  the 
State  Game  and  Fish  departments  and 
other  agencies  on  solutions  for 
controlling  the  introduction  and  spread 
of  non-native  fish  spedes,  including 
game  fish.  Although  the  red  shiner 
appears  to  displace  the  spikedace  in 
some  locations  and  is  considered  a 
serious  range-wide  th.'-eat  to  the 
spikedace.  the  red  shiner  populations  in 
the  Gila  River  have  remained  small 
since  their  initial  invasion  in  the  early 
1980's.  A  key  factor  in  controlling  the 
displacement  of  spikedace  by  red  shiner 
is  the  protection  and  enhancement  of 
the  habitat.  Thus,  designation  of  critical 
habitat  is  expected  to  be  valuable  in 
controlling  the  threat  from  red  shiner. 

Issue  7:  Three  commenters  objected  to 
the  deferral  of  analysis  of  economic  and 
other  impacts  of  critical  habitat 
designation  until  the  tune  of  the  final 
rule.  They  believed  such  analysis 
should  be  done  prior  to  the  proposal 
and  contended  that  deferral  is 
■'improper  both  legally,  procedurally 
and  in  failing  to  follow  reasonable  and 
nwessary  rulemaking  steps,"  is 
"certainly  unreasonable  and  probably 
illegal."  and  does  not  allow  the  public 
access  to  essential  information  needed 


to  comment  on  the  impacts  and  review 
the  adequacy  of  the  Service's  analysis. 
They  further  contended  that  a 
Regulatory  Impact  Analysis,  under 
Executive  Order  12291.  must  be 
prepared  for  the  critical  habitat 
proposal 

Response:  The  economic  analysis 
(Souder  1992)  of  the  proposed 
spikedace  critical  habitat  designation 
was  prepared  following  the  publication 
of  the  proposed  rule  and  prior  to  the 
final  decision  on  the  proposed  critical 
habitat  designation.  This  procedure  is 
based  upon  the  specific  requirement  of 
the  Act  exempting  listing  actions  from 
economic  considerations.  When  a  fisting 
and  critical  habitat  designation  are 
proposed  concurrently,  as  is  required 
(with  certain  exceptions)  by  the  .Act,  the 
economic  analysis  is  not  conducted 
prior  to  proposal  to  avoid  illegally 
influcndng  or  delaying  the  listing. 
Because  Exec-utive  Order  12291  was 
resdnded  on  September  30.  1993  (58  FR 
51735).  a  Regulatory  Impact  Analysis  is 
not  required. 

Issue  8:  Three  commenters  stated  that 
an  Environmental  Impact  Statement 
(EIS),  under  the  National  Environmental 
Policy  Act  (NEPA).  should  be  prepared 
for  this  critical  habitat  proposal.  They 
contended  'hat  the  1981  6lh  Circuit 
Court  of  Appeals'  Pacific  Legal 
Foundation  v.  Andrus  decision,  which 
found  that  an  EIS  is  not  required  for 
listings  under  the  Endangered  Species 
Act.  is  not  apphcable  to  the  current 
critical  habitat  proposal.  Their  reasons 
for  this  contention  include — the  Pacific 
Legal  Foundation  v.  Andrus  decision 
addressed  only  listing  and  not  critical 
habitat  designation,  the  Act  now 
requires  the  consideration  of  economic 
and  other  relevant  impacts  of  specifying 
an  area  as  critical  habitat,  and  the  Act 
also  now  requires  the  Secretary  of  the 
Interior  to  determine  whether  the 
benefits  of  excluding  an  area  from 
critical  habitat  designation  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat. 

Response:  The  Service's  position  on 
NEPA  compliance  for  any  regulations 
adopted  pursuant  to  section  (4Ma)  of  the 
Act  (listing,  critical  habitat  designation, 
reclassification,  delisting)  is  set  forth  in 
the  Federal  Register  of  October  25. 1983 
(48  FT?  49244).  In  addition  to  Pacific 
Legal  Foundation  v.  Andrus,  the 
Service's  position  on  NEPA  compliance 
is  based  on  the  recommendation  of  the 
Council  on  Environmental  Quality,  the 
fact  that  the  Act  stipulates  a  process  to 
be  followed  in  promulgating  such  rules 
and  limits  Secretarial  discretion  in 
altering  the  critical  habitat  designation, 
and  on  the  experience  of  10  years  of 
preparation  of  Environmental 


Assessments  on  section  4(a)  actions.  In 
those  10  years,  120  Environmental 
Assessments  were  prepared,  none  of 
which  resulted  in  a  finding  of 
significant  impact  and  consequent 
preparation  of  an  EIS. 

Analysis  of  economic  impacts  for 
critical  habitat  designations  is  required 
by  Executive  Order  12866  and  section 
4(b)(2)  of  the  Endangered  Species  Act, 
and  the  Service  has  prepared  an 
economic  analysis  (Souder  1992)  in 
compliance  with  those  authorities. 
When  the  economic  analysis  is  added  to 
the  administrative  record  generated 
through  the  public  comment  process,  it 
provides  the  functional  equivalent  of 
NEPA  documentation  and  satisfies  the 
information-gathering,  anahtical.  ar>d 
environmental  goals  of  NEPA. 

/s.sue  9:  Three  commenters 
recommended  that,  in  assessing  the 
economic  impacts  of  proposed  critical 
habitat,  the  Service  should  consider  the 
cumulative  effects  of  all  past  species 
listings  and  critical  habitat  designations 
and  all  such  actions  that  are  or  may  be 
under  consideration  in  the  area  to  be 
affected  by  proposed  critical  habitat. 
They  believed  that  the  economic  effects 
caused  by  past  and  future  actions  for 
other  species  are  relevant  in 
determining  economic  and  other 
impacts  in  the  proposed  critical  habitat 
area. 

Response:  In  assessing  the  impacts  of 
a  critical  habitat  designation,  the 
Service  considers  in  its  baseline  the 
cumulative  effects  resulting  from  earlier 
listings  and  critical  habitat  designations 
to  the  e.xtent  that  such  effects  can  be 
determined.  Effects  of  this  critical 
habitat  designation  were  calculated 
incrementally  above  the  baseline  of 
other  species  listings  and  critical 
habitat,  as  well  as  other  environmental 
and  land-management  regulations. 
Consideration  is  limited  to  known 
impacts  and  does  not  include 
theoretical  or  hypothetical  impacts. 
Currently,  the  only  other  federally  listed 
species  present  in  streams  in  which  the 
spikedace  is  found  are  the  threatened 
loach  minnow  {Tiaro^a  cobitis),  the 
endangered  razorback  sucker 
(Xyraucben  texanus),  and  a  nonessential 
experimental  population  of  the 
Colorado  squawfish  (Ptycbocbeilus 
lucius).  Nonessential  experimental 
status  provides  protection  equivalent  to 
that  for  a  proposed  species,  which 
includes  only  limited  section  7 
protection  and  thus  has  little  or  no 
economic  or  other  impacts.  The 
endangered  bald  eagle  (Haliaeetus 
leucocephalus]  occurs  near  some 
spikedace  habitat  but  is  not  expected  to 
contribute  to  cumulative  effects  for  the 
spikedace.  No  existing  critical  habitat 
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designations  are  located  in  any  of  the 
areas  being  designated  as  spikedace 
critical  habitat.  Designation  of  critical 
habitat  in  areas  of  spikedace-occupied 
streams  and  adjacent  floodplains  and 
riparian  vegetation  has  been  proposed 
for  the  loach  minnow,  the  razorback 
sucker,  and  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus). 
Expected  impacts  of  designation  for  the 
sucker  and  flycatcher  are  not  yet 
available  but  will  be  detailed  in  the 
economic  analyses  for  those  proposals. 
Expected  impacts  of  designation  for  the 
loach  minnow  become  available  with 
the  pubhcation  of  final  critical  habitat 
for  that  species,  concurrent  with  this 
rule  (in  this  separate  part  of  the  Federal 
Register).  Cumulative  economic  impacts 
may  be  expected  only  in  areas  of  non- 
overlap  where  alternative  sites  for 
projects  may  be  affected  by  one  species 
in  one  area  and  the  other  species  in 
other  areas  or  from  differences  in 
constituent  elements  for  the 
southwestern  willow  flycatcher  as 
compared  to  the  fishes. 

Issue  10:  One  commenter  questioned 
the  inclusion  of  the  Middle  Box  in 
proposed  critical  habitat.  The 
commenter  based  the  question  on  a 
report  by  the  Service's  Albuquerque 
Ecological  Sen'ices  Field  Office 
(USFWS  1985).  which  stated  that  the 
area  of  the  Middle  Box  (proposed  site  of 
Cormer  Dam  and  Reservoir)  has  the 
lowest  habitat  value  for  aquatic  species 
and  general  ecology  in  the  portion  of  the 
Gila  River  from  Mogollon  Creek 
dovNTistream  through  the  Red  Rock  area. 
The  report  also  stated  that  the  greatest 
habitat  value  to  the  native  fishes  is 
found  in  the  Cliff/Gila/Riverside  Valley- 
That  valley  has  a  large  concentration  of 
existing  manmade  structures.  The 
commenter  asked  for  a  clarification  of 
the  apparent  contradiction  between  the 
low  habitat  rating  of  the  Middle  Box  and 
its  inclusion  in  the  proposed  critical 
habitat,  and  of  the  apparent 
contradiction  between  the  high  habitat 
rating  of  the  Cliff/Gila/  Riverside  Valley 
and  the  statements  in  the  proposed  rule 
regarding  the  adverse  effects  of  human 
activities  on  spikedace  habitat. 

Response:  Tne  Middle  Box  does 
provide  less  overall  general  aquatic 
habitat  quality  and  diversity  than  other 
stretches.  However,  there  are  large 
numbers  of  spikedace  at  the  upper  end 
of  the  Middle  Box  and  at  its  mouth.  The 
short  unoccupied  stretch  between  those 
two  areas  is  too  small  to  be  omitted  from 
the  critical  habitat  for  biological  reasons 
and  provides  an  essential  element  to  the 
critical  habitat  by  providing  a  channel 
for  water,  fish,  and  gene  flow  between 
the  two  segments.  Alteration  or  loss  of 
that  connection  would  likely  result  in 


extirpation  of  spikedace  in  the  lower 
area.  The  comparativelv  high  habitat 
value  of  the  Gila/Cliff/  Riverside  Valley 
is  not  inconsistent.  All  manmade 
structures  are  not  equally  destructive  of 
habitat  values.  Most  of  the  structures  in 
the  Gila/Cliff/Riverside  area  are  small 
and  have  localized  impacts  on  the 
aquatic  habitat.  In  the  localized  areas  of 
those  impacts,  spikedace  are  scarce  or 
do  not  exist. 

Issue  11:  The  Graham  County 
(Arizona)  Manager  asked  if  the 
designation  of  critical  habitat  will  affect 
the  availability  of  Federal  money  for 
studies  by  the  Bureau  of  Reclamation 
and  U.S.  Army  Corps  of  Engineers  on 
dam  projects  in  the  area. 

Response:  Designation  of  critical 
habitat  will  not  automatically  alter  or 
stop  any  studies  or  projects  in  the  area. 
Rather,  any  project  that  is  federally 
funded,  authorized,  or  carried  out  will 
be  subject  to  the  provisions  of  section  7 
of  the  Act.  These  provisions  are 
explained  in  this  final  rule.  Studies  or 
projects  can  be  carried  out  by  the 
Bureau  of  Reclamation  or  Corps  of 
Engineers  if  those  studies  or  projects  do 
not  destroy  or  adversely  modify  critical 
habitat  or  jeopardize  any  listed  species. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3  of  the  Act,  means — (i)  the  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (11)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

Section  4(a)(3)  of  tne  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the 
spikedace  (Meda  fulgida)  in  the 
following  areas  (distances  and 
conversions  are  approximate): 

1.  Aravaipa  Creelc,  Graham  and  Final 
counties,  Arizona.  Twenty-four  km  (15 
mi)  of  stream  extending  from  the  N'/j  of 
the  SWV4  sec.  26,  T.6S.,  R.17E. 
upstream  to  the  WVz  of  the  NE'/t  sec. 
35,  T.6S..R.19E. 

2.  Verde  River,  Yavapai  County, 
Arizona.  Fifty-seven  km  (35  mi)  of  river 
extending  from  1  km  (0.5  mi)  below  the 
confluence  with  Sycamore  Creek 
upstream  to  Sullivan  Lake. 


3.  Gila  River.  Grant  and  Catron 
counties,  New  Mexico.  Three  sections  of 
river  totaling  73  km  (45  mi)  in  length. 
The  first  section  is  50  km  (31  mi)  long 
and  extends  from  the  mouth  of  the 
Middle  Box  canyon  upstream  to  the 
confiuence  with  Mogollon  Creek.  A 
second  section,  of  11.5  km  (7  mi), 
extends  up  the  West  Fork  from  its 
confluence  with  the  East  Fork  to  the 
west  boundarj-  of  sec.  22,  T.12S., 
R.14W.  The  last  section  is  11.5  km  (7 
mi)  long  and  extends  up  the  Middle 
Fork  from  its  mouth  to  the  confluence 
with  Big  Bear  Canyon. 

One  cdange  in  the  critical  habitat 
originally  proposed  for  spikedace  has 
been  made  in  this  final  rule.  Sycamore 
Creek,  a  tributary  of  the  Verde  River  in 
Yavapai  County,  Arizona,  has  been 
removed  from  the  final  critical  habitat 
designation  as  a  result  of  new  biological 
information  received.  The  lower  1.5  km 
(1  mi)  of  Sycamore  Creek  was  included 
in  the  proposed  critical  habitat  due  to 
erroneous  data  on  the  presence  of 
spikedace.  No  records  of  spikedace  in 
Sycamore  Creek  are  known;  thus 
potential  habitat  there  is  limited  to  the 
mouth  of  the  creek. 

The  Ser\'ice  is  required  to  base  critical 
habitat  proposals  on  the  best  available 
scientific  information  (50  CFR  424.12). 
In  determining  what  areas  to  propose  as 
critical  habitat,  the  Service  considers 
those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  hmited  to,  the  following — 
(1)  space  for  individual  growth;  (2)  food, 
water,  air.  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  breeding,  reproduction,  rearing 
of  offspring,  germination,  or  seed 
dispersal;  and,  generally,  (5)  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

The  areas  being  designated  as  critical 
habitat  for  the  spikedace  possess  the 
necessary  factors  for  survival,  growth, 
and  reproduction  of  the  species.  Several 
areas  currently  occupied  by  the 
spikedace  were  not  included  in  the  1985 
proposal  for  various  reasons.  Although 
these  areas  were  not  proposed  for 
designation  as  critical  habitat,  they  are  * 
considered  important  for  the  long-term 
survival  and  recover>'  of  the  spikedace. 
The  Service  is  considering  revising 
critical  habitat  in  the  future  to  add  these 
areas,  including  the  occupied  area 
recommended  for  inclusion  as  critical 
habitat  in  the  recovery  plan  for  the 
species  (USFWS  1991).  In  addition,  the 
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Service  is  considering  adding  certain 
unoccupied  areas  considered  vital  for 
recover>'  of  the  species. 

Maintenance  of  the  widely  separated 
populations  found  in  the  Gila  and  Verde 
rivers  and  in  Aravaipa  Creek  as 
independent  entities  is  critical  to  buffer 
against  threats  to  each  individual 
population.  Each  of  the  remnant 
populations  proposed  for  critical  habitat 
designation  has  unique  characteristics 
which  contribute  to  ensuring  this 
species'  future.  Genetic  studies  in 
progress  indicate  that  the  populations 
arc  genetically  distinctive  (Tibbets 
1992).  The  .\ravaipa  Creek  population  is 
one  of  only  two  remnants  of  the  south- 
central  portion  of  the  spikedace's 
historic  range  and  is  under  the  most 
protective  land  management.  The  Verde 
River  population  is  the  only  remnant  of 
the  northern  portion  of  the  historic 
range.  The  upper  Verde  River  is  unusual 
in  its  relatively  stable  thermal  and 
hydrologic  regime  and  the  spikedace 
population  there  is  the  most  genetically 
distinct,  possibly  to  the  subspecific  or 
specific  level.  The  West  and  Middle 
forks  of  the  Gila  River  have  a  relatively 
low  degree  of  habitat  threat  and  may 
contribute  genetically  to  the  Cliff/Gila 
Valley  population.  The  Cliff/Gila 
population  is  the  largest  existing 
population  of  spikedace  and,  although 
faced  with  numerous  threats,  may 
represent  the  "core"  population  of  the 
species. 

When  designating  critical  habitat  for  a 
species,  the  Service  also  considers  the 
primary  constituent  elements  of  critical 
habitat,  which  may  include,  but  are  not 
limited  to,  the  following — roost  sites, 
nebting  grounds,  spawning  sites,  feeding 
sites,  seasonal  wetland  or  dryland, 
water  quality  or  quantity,  host  species 
or  plant  pollinator,  geological  formation, 
vegetation  type,  tide,  and  specific  soil 
types.  The  areas  being  designated  as 
critical  habitat  for  spikedace  will 
provide  the  following  constituent 
elements  or  will  be  capable,  with 
rehabihtation,  of  providing  them. 
Spikedace  constituent  elements  have 
been  expanded  torn  the  proposed  rule. 
The  primary  constituent  ele.ments 
include: 
— Permanent,  flowing,  unpolluted 

water; 
— Habitat  for  adult  fish  with  slow  to 
swift  flow  velocities  (0-100 
centimeter  (cm)  (0-3  ft)  per  second)  in 
shallow  water  (3-38  cm  (0.1-1.25  ft) 
deep)  with  shear  zones  where  rapid 
flow  borders  slower  flow,  areas  of 
sheet  now  at  the  upper  ends  of  mid- 
channel  sand/gravel  bars,  and  eddies 
at  downstream  riffle  edges; 
— HdDitat  for  luveniies  with  slow  to 
moderate  flow  velocities  (0-60  cm  (0- 


2  ft)  per  second)  in  shallow  water  (3- 

70  cm  (0.1-2.25  ft)  deep)  with 

moderate  amounts  of  instream  cover; 
— Habitat  for  larval  stage  with  slow  to 

moderate  flow  velocities  (0-30  cm  (0- 

1  ft)  per  second)  in  shallow  water  (3- 

30  cm  (0.1-1  ft)  deep)  with  abundant 

instream  cover 
— Sand,  gravel,  and  cobble  substrates 

with  low  to  moderate  amounts  of  fine 

sediment  and  substrate 

embeddedness; 
— Pool,  riffle,  run,  and  backwater 

components  in  the  habitat; 
— Low  stream  gradient  (generally  0.5- 

1.5  percent); 
— Water  temperatures  in  the 

approximate  range  of  1-30*  C  (35-85° 

F)  with  natural  diurnal  and  seasonal 

variation; 
— Abundant  aquatic  insect  food  base; 
— Periodic  flooding; 
— A  natural,  unregulated  hydrograph; 
— Few  or  no  predatory  or  competitive 

non-native  species  present; 
— A  healthy,  intact,  riparian 

commimity;  and 
— Moderate  to  high  bank  stability. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  description 
and  evaluation  of  those  activities 
(public  or  private)  that  may  adversely 
modify  such  habitat  or  may  be  affected 
by  such  designation.  Any  activity  that 
would  lessen  the  amount  of  the 
minimum  flow  or  would  alter  the 
natural  flow  regime  in  Aravaipa  Creek 
or  the  upper  Gila  or  Verde  rivers  could 
adversely  affect  critical  habitat.  Such 
activities  include,  but  are  not  limited  to, 
groundwater  pumping,  impoundment, 
and  water  diversions.  Any  activity  that 
would  alter  watershed  characteristics  of 
the  Aravaipa  Creek  or  upper  Gila  or 
Verde  River  watersheds  could  adversely 
affect  the  critical  habitat.  Such  activities 
include,  but  are  not  limited  to, 
vegetation  manipulation,  timber  har\'est, 
prescribed  burning,  road  construction, 
livestock  grazing,  mining,  and  urban  or 
suburban  development.  Any  activity 
that  would  alter  the  channel 
morphology  in  Aravaipa  Creek  or  the 
upper  Gila  or  Verde  rivers  could 
adversely  affect  the  critical  habitat. 
Such  activities  include,  but  are  not 
limited  to,  channelization, 
impoundment,  deprivation  of  substrate 
source,  destruction  and  alteration  of 
riparian  vegetation,  and  excessive 
sedimentation  from  mining,  livestock 
grazing,  road  construction,  timber 
harvest,  off- road  vehicle  use,  and  other 
watershed  disturbances.  Any  activity 
that  would  alter  the  water  chemistry  in 
Aravaipa  Creek  or  the  upper  Gila  or 
Verde  rivers  could  adversely  affect  the 


critical  habitat.  Such  activities  include, 
but  are  not  limited  to,  release  of 
chemical  or  biological  pollutants  into 
the  waters  at  a  point  source  or  by 
dispersed  release  (non-point).  Any 
activity  that  would  introduce,  spread,  or 
augment  non-native  fish  species  in  the 
Gila  River  basin  could  adversely  affect 
the  critical  habitat.  Such  activities 
include,  but  are  not  Umited  to,  stocking 
of  game  fish,  use  of  live  bait  fish, 
stocking  for  biological  control, 
aquaculture.  dumping  of  pet  or 
aquarium  fish,  construction  and 
operation  of  canals,  and  interbasin 
water  transfers.       , 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  .Service  has 
considered  the  critical  habitat 
designation  in  light  of  all  additional 
relevant  information  obtained  during 
the  public  comment  period  and  public 
hearings.  All  additional  information 
received  has  been  addressed  in  the 
"Summary  of  Comments"  section  of  this 
rule  or  in  the  economic  documents 
prepared  on  the  rule.  The  economic 
analysis  (Souder  1992)  is  available  upon 
request;  its  conclusions  are  summarized 
in  the  "Summary  of  Economic 
Analysis"  section  of  this  rule. 

Available  Conservation  Measures 

Section  "(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
coojjeration  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fluid,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

No  Federal  activities  on  Bureau  of 
Land  Management  lands  on  Aravaipa 
Creek  are  expected  to  be  affected  by 
designation  of  critical  habitat  for 
spikedace.  The  Aravaipa  Canyon 
Wilderness  is  presently  being  managed 
to  protect  and  enhance  natural  resource 
values.  However,  if  existing  or  increased 
recreational  use  within  the  canyon 
results  in  streambank  degradation  and 
increased  sediment  or  pollution  load  in 
the  stream,  then  section  7  consultation 
may  be  necessary. 

c5n  U.S.  Forest  Service  lands  on  the 
Gila  and  Verde  rivers,  httle  effect  on 
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Federal  activities  is  expected  as  a  result 
of  this  rule.  Section  7  consultations  for 
grazing,  mining,  timber  har\'est. 
recreation,  or  other  activities  affecting 
spikedace  critical  habitat  would  now 
address  effects  to  the  critical  habitat  in 
addition  to  effects  to  the  spikedace 
itself.  The  primary  effect  anticipated  by 
the  U.S.  Forest  Service  is  possible 
increased  administrative  costs  due  to 
consultation  requirements.  Designation 
of  critical  habitat  may  result  in  some 
increases  in  mitigation  needs  for  various 
land  use  activities. 

On  Bureau  of  Land  Management  lands 
on  the  upper  Gila  River,  Uttle  or  no 
effect  is  expected  on  present  Federal 
activities  because  the  area  is  designated 
as  an  Area  of  Critical  Environmental 
Concern,  which  requires  management  to 
protect  natural  resource  values. 

Water  development  on  the  upper  Gila 
and  upper  Verde  rivers,  under  the 
Bureau  of  Reclamation's  Central 
Arizona  Project  (CAP),  may  be  affected 
by  this  rule.  One  informal  section  7 
conference  (USFWS  1986)  and  two 
formal  section  7  consultations  (one 
completed  (USFWS  1990)  and  one  not 
completed)  have  been  conducted  on 
CAP  projects  and  their  likeHhood  to 
jeopardize  the  survival  of  the  spikedace 
and  adversely  modify  the  proposed 
critical  habitat.  No  current  proposals 
exist  for  CAP  water  development  in 
either  area.  The  potential  for 
designation  of  critical  habitat  to  affect 
future  water-development  plans  is 
dependent  upon  the  level  and  type  of 
adverse  effects  to  the  spikedace  and  its 
habitat.  Those  effects  would  depend 
upon  the  location,  size,  method,  and 
other  specifics  of  the  proposed  water 
development.  If  major  adverse  effects  on 
critical  habitat  are  expected,  changes  in 
water-development  plans  may  be 
required.  However,  only  those  changes 
in  addition  to  any  changes  required  as 
a  result  of  section  7  consultation  on  the 
species  would  be  attributable  to  critical 
habitat. 

Known  Federal  activities  on  private 
lands  that  might  be  affected  by  this  rule 
would  be  future  flood  control  funded  by 
the  Federal  Emergency  Management 
Agency  or  carried  out  by  the  Soil 
Conservation  Service  or  the  U.S.  Army 
Corps  of  Engineers,  future  highway  and 
bridge  construction  funded,  authorized, 
or  carried  out  by  the  Federal  Highway 
Administration,  or  future  federally 
funded  irrigation  projects.  Private 
activities  within  the  stream  charuiels 
that  may  require  permits  under  sections 
402  and  404  of  the  Clean  Water  Act  may 
also  be  affected  by  this  rule.  Effects  are 
expected  to  be  limited  to  administrative 
costs  for  section  7  consultation  and 
costs  for  altering  proposed  projects  to 


minimize  or  avoid  effects  to  spikedace 
and  its  critical  habitat. 

National  Environmental  Policy  Act 

The  Ser\'ice  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  the  spikedace  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  Based  on  the 
informadon  discussed  in  this  rjlc 
concerning  public  projects  and  private 
activities  within  the  critical  habitat 
areas,  it  is  not  expected  that  significant 
economic  impacts  will  result  from  the 
critical  habitat  designation.  In  addition, 
there  are  a  limited  number  of  actions  on 
private  land  that  have  Federal 
involvement  through  funds  or  f>ermits 
that  would  affect  or  be  affected  by  the 
critical  habitat  designation;  the  potential 
economic  impact  of  the  critical  habitat 
designation  on  these  actions  will  be 
minor.  Also,  no  direct  costs, 
enforcement  costs,  or  information 
collection  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  This  action 
does  not  impose  any  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

Summary  of  Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  data 
available  and  to  consider  the  economic 
impact  and  any  other  relevant  impact  of 
specifying  any  particular  area  as  critical 
habitat.  The  Secretary  uf  the  Interior 
(Secretary)  may  exclude  any  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusions  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat,  unless  it  is 
determined,  based  on  the  best  scientific 
and  commercial  data  available,  that  the 
failure  to  designate  such  area  as  critical 
habitat  would  result  in  the  extinction  of 
the  species  concerned.  The  Secretary 


has  delegated  this  authority  to  the 
Director  of  the  Service.  The  Act  thus 
requires  the  Service  to  evaluate  those 
economic  and  other  effects  likely  to  take 
place  due  to  the  designation  of  critical 
habitat,  and  to  consider  whether  to 
exclude  any  critical  habitat. 

The  economic  analysis  (Souder  1992) 
of  the  potential  impacts  of  critical 
habitat  designation  for  spikedace 
concluded  that  economic  impacts  are 
expected  on  only  three  Federal 
actions — Federal  Emergency 
Management  Agency  (FEMA)  cost- 
shares  to  rebuild  irrigation  diversions 
after  major  flood  events;  additional 
fencing  and  alternative  water 
developments  to  prevent  cattle  grazing 
in  the  riparian  zones  on  the  National 
Forest;  and  limited  preventive  measures 
at  developed  recreation  sites.  The 
estimated  maximum  identifiable  added 
costs  are  $150,000  (all  of  which  is  also 
attributable  to  critical  habitat  designated 
for  the  loach  minnow,  since  the  two 
species  share  84  km  (52  mi)  of  critical 
habitat).  With  the  exception  of  58,412  in 
.local  cost-share  for  FENi^-eligible 
irrigation  diversion  reconstruction 
(should  a  flood  occur),  any  added  costs 
would  be  to  the  Federal  government. 
The  Director  of  the  Service  has  not 
found  it  necessary  to  exclude  from 
designation  any  of  the  areas  proposed 
for  designation  on  the  basis  of  economic 
effects. 
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Stefferud  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART17— [AMENDEDl 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.95(e)  by  adding  critical 
habitat  of  spikedace  in  the  same 
alphabetical  order  as  the  species  occurs 
in  17.11(h). 

§  17.95    Critical  habitat— fish  and  wildlife. 

(e)  *    *    * 

***** 

Spikedace  [Meda  fulgida] 

Arizona 

1.  Graham  and  Pinal  Counties:  Aravaipa 
Creek,  approximately  24  km  (15  mi)  of  stream 
extending  from  the  N'/^  of  the  SW'A  sec.  26, 
T.6S.,  R.17E.  upstream  to  the  W'/2  of  the 
NE'Asec.  35,T.6S..R.19E. 
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BILLING  CODE  4310-M-C 

2.  Invapa/  Cou/ify;  Verde  River, 
approximately  57  kin  (35  mi)  of  river, 
extending  from  about  1  km  (0.5  mi)  below  the 
confluence  with  Sycamore  Creek  (south 
boundary  of  the  NVV'A  sec.  17,  T.17N..  R.3E.) 
upstream  to  the  Sullivan  Lake  dam  (NE'A  of 
tne  NW'Vi  sec.  15,  T.17N..  R.2W.). 

BILLING  CODE  4310-55-P 


BILUMG  CODE  «10-55~C 

New  Mexico 

1   Grant  County:  Gila  River,  approximately 
50  km  (31  mi)  of  river,  extending  from  the 
mouth  of  the  .Middle  Box  canvon  (NVV^^  of 
the  SW  4  sec.  23,  T,18S.,  R.18VV.)  upstream 
to  the  confluence  with  MogoUon  Creek  (NE'A 
st>c.  31.  T.  145.,  R.16W.). 

2.  Grant  and  Catron  Counties:  West  Fork 
Gila  River,  approximately  11.5  km  (7  mi)  of 
river,  extending  from  the  confluence  with  the 


East  Fork  (center  of  sec.  8.  T.13S.,  R.13W.) 
upstream  to  the  west  boundary  sec.  22. 
T.12S.,  R.14\V. 

3.  Catron  County:  Middle  Fork  Gila  River, 
approximately  11.5  km  (7  mi)  of  river, 
extending  from  the  confluence  with  the  West 
Fork  (S\V>A  sec.  25,  T.12S.,  R.14W.) 
upstream  to  the  confluence  with  Big  Bear 
Canyon  (NU'v,  sec.  2,  T.12S.,  R.14W.). 

BILLING  CODE  4310-5S-P 


BILUNG  CODE  4310-&5-C 

Known  constituent  elements,  for  all  areas 
of  critical  habitat,  include  permanent, 
flowing,  unpolluted  streams  with  low  to 
moderate  gradient  supporting  adequate  areas 
of  shear  zones,  sheet  flows,  and  other 
appropriate  habitat  with  slow  to  swift 
velocities  and  shallow  depths,  over  sand, 
gravel,  and  cobble  substrates  with  low  to 
moderate  amounts  of  fine  sediment. 
Adequate  areas  of  slower  velocities, 
shallower  depths,  and  abundant  cover  are 
required  for  early  life  stages.  Known 
constituent  elements  for  all  areas  also 
include  f>eriodic  flooding;  a  natural, 
unregulated  hydrograph;  healthy  riparian 
vegetation;  moderate  to  high  bank  stability; 
and  an  absence  of  or  few  non-native  fishes 
present. 
4  *         *         *         * 

Dated:  February  2. 1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fisli  and  Wildlife  and 

Parks. 

[FR  Doc.  94-5118  Filed  3-7-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Educational  Research  and 
Development  Centers  Program,  Final 
Priority  for  Fiscal  Years  1994  and  1995 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  priority  for  fiscal 
years  1994  and  1995. 

SUMMARY:  The  Secretar>'  announces  a 
priority  for  fiscal  years  1994  and  1995 
under  the  Educational  Research  and 
Development  Centers  Program.  The 
Secretary'  takes  this  action  to  support  a 
national  research  and  development 
center  or  centers  to  study  the  education 
of  children  and  youth  placed  at  risk  of 
educational  failure.  The  priority  is 
intended  to  increase  knowledge  related 
to  improving  educational  practices  that 
address  an  important  national  need. 
EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
loseph  Conaty,  U.S.  Department  of 
Education.  5.55  New  Jersey  Avenue, 
NW.  room  610,  Washington.  DC  20208- 
5573.  Telephone:  (202)  219-2079. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
ITDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-a0O-«77--8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Educational  Research  and  Development 
Centers  Program,  authorized  under 
section  405  of  the  General  Education 
Ppivisions  Act  (20  U.S.C.  1221e), 
supports  sustained  educational  research 
and  development  activities,  including 
those  designed  to  generate  knowledge 
that  increases  the  capacity  of  the 
Nation's  education  system  to  provide  all 
children  and  youth  with  equal 
educational  opportunities  to  achieve 
academic  excellence.  The  program  helps 
to  advance  the  National  Education 
C-onls,  which  emphasize  the  importance 
of  improving  the  quality  of  education 
for  children  and  youth  (1)  who  are  most 
at  risk  of  educational  failure,  or  (2) 
whose  educational  achievement  falls 
seriously  short  of  their  educational 
potential. 

Using  guidance  provided  from  such 
sources  as  the  recent  National  Academy 
of  Sc:iences'  report  on  Research  and 
Education  Reform:  Roles  for  the  Office 
of  Edu(uitional  Research  and 
Improvement  (1992)  and  public 
comments  provided  by  researchers, 
policymakers,  and  practitioners,  the 


Secretary  seeks  to  provide  support  for 
national  research  and  development 
centers  designed  to  conduct  sound  and 
coherent  education  research  programs 
on  important  topics. 

The  Secretary  believes  that  deliberate, 
sustained,  and  coordinated  initiatives 
should  be  undertaken  to  improve  the 
social  and  educational  conditions  that 
threaten  the  learning  of  many 
educationally  disadvantaged  children 
and  youth,  in  urban  and  rural  settings. 
(Readers  should  note  that,  as  used  in 
this  notice — including  the  priority — the 
term  "students"  means  children  and 
youth  in  educational  systems,  programs, 
or  settings.) 

In  the  course  of  developing  this  final 
priority,  the  Secretary  has  followed 
legally  mandated  procedures  for 
rulemaking.  In  addition,  the  Secretary 
has.  through  the  Office  of  Educational 
Research  and  Improvement  (OERI), 
engaged  in  other  information  gathering 
activities  designed  to  ensure 
identification  of  the  kinds  of  research 
needed  to  improve  the  education  of  all 
students  who  are  at  risk  of  school  failure 
or  whose  academic  performance  does 
not  meet  high  standards.  The  following 
statement  describes  in  chronological 
order  all  the  activities  undertaken  by  the 
Secretary  to  obtain  public  comments 
and  other  information  that  have  been 
taken  into  account  in  developing  this 
final  priority. 

On  January  27. 1993.  the  Secretary 
pubhshed  a  notice  in  the  Federal 
Register  (58  FR  6267)  inviting  public 
comments  on  "research  needed  to 
improve  the  education  of  students  who 
are  at  risk  of  educational  failure  or 
substantially  below  average  academic 
achievement."  The  notice  did  not 
propose  a  priority,  but  solicited 
comments  to  be  considered  by  OERI  in 
determining  what  priority,  if  any, 
should  be  proposed  with  respect  to  this 
subject  area.  The  notice  requested  that 
written  comments  from  the  public  be 
submitted  by  March  1.  1993. 

In  )une  1993,  staff  of  OERI  met  with 
appropriate  officials  from  the 
Ciepartments  of  Health  and  Human 
Services,  Justice.  Labor,  Agricuhure, 
and  Housing  and  Urban  Development, 
and  the  National  Science  Foundation  to 
discuss  the  subject  of  the  January  27 
Federal  Register  notice. 

On  October  4,  1993.  the  Secretary 
published  in  the  Federal  Register  (58 
FR  51690)  a  proposed  priority  to  govern 
any  competition  for  a  national  research 
and  development  center  or  centers  to 
study  the  education  of  children  and 
youth  at  risk  of  educational  failure.  In 
the  October  1993  notice  the  Secretary 
also  stated  the  availability  of  a  draft  of 
a  background  document  to  be  used  to 


provide  additional  suggestions  to 
prospective  applicants  about  addressing 
the  mission  of  the  planned  center,  and 
the  priority.  The  notice  invited  written 
public  comments — to  be  submitted  by 
November  18,  1993 — on  the  proposed 
priority  and  the  related  background 
document.  On  October  4  and  5, 
immediately  after  publication  of  the 
proposed  priority,  OERI  convened  a 
meeting  of  non-Federal  researchers, 
practitioners,  policymakers,  and  parents 
to  discuss  the  proposed  priority  and  the 
background  document. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 

plic 
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Federal  Register. 


applications  under  this  competition  is 
published  elsewhere  in  this  issue  of  the 


Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  45  parties  submitted  written 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretar>'  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comments:  Two  commenters 
recommended  that  the  Department 
cancel  its  plans  to  make  an  award  for  a 
research  and  development  center  that 
would  address  this  priority.  They 
beheved  that  the  prospective  center's 
work  would  duplicate  research  already 
under  way  at  other  national  re.search 
and  development  centers  supported  by 
OERI  or  at  other  locations  supported  by 
various  Federal  agencies  and  private 
foundations.  They  felt  that  the  proposed 
center's  findings  would  not  be  used  to 
improve  the  educational  system, 
because  the  center  would  not 
collaborate  with  laboratories  or 
clearinghouses  or  with  practitioners  in 
schools. 

Twenty-three  commenters  wrote  to 
express  general  support  for  establishing 
a  center  addressing  the  priority,  and  an 
overwhelming  majority  of  other 
comments  received  made  specific 
recommendations  regarding  the  research 
activities  that  this  type  of  center  should 
conduct,  implying  these  commenters' 
support  for  such  a  project. 

Discussion:  The  Secretary  docs  not 
believe  that  a  center  carrying  out  the 
priority  will  duplicate  research  already 
under  way  or  completed.  The  Secretary 
will  make  an  award  only  if  convinced 
that  the  applicant's  proposed  work 
promises  to  make  significant 
contributions  to  the  field.  Centers  are 
required  by  regulation  to  collaborate 
with  other  national  research  and 
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development  centers,  laboratories,  and 
clearinghouses.  Centers  are  also 
required  to  ensure  that  information 
developed  as  a  result  of  their  research 
and  development  activities,  including 
new  educational  methods,  practices, 
techniques,  and  products,  will  be 
appropriately  disseminated. 

Changes:  None. 

Comments:  Twelve  commenters 
recommended  dropping  the  use  of  the 
term  "at-risk  students."  They  believed 
that  the  term  implied  blaming  students 
for  being  in  circumstances  for  which  the 
students  are  not  responsible  and  that 
labelling  students  in  this  way  has 
negative  consequences  for  the  students. 
The  commenters  suggested  adopting  a 
term  that  shifted  the  emphasis  to  the 
conditions  or  institutions  that  produce 
the  risk  of  educational  failure,  such  as 
poverty,  abuse,  violence,  poor  health, 
limited  English  proficiency,  and  schools 
that  contain  barriers  to  educational 
success. 

Discussion:  The  Secretary  does  not 
wish  to  imply  that  children  and  youth 
should  be  considered  responsible  for  the 
conditions  in  which  they  live  and  over 
which  they  have  no  control.  Families, 
communities,  schools,  and  society  at 
large  all  may  have  contributed  to  the 
adverse  conditions  fared  by  many 
children  and  youth,  along  with 
circumstances  outside  of  anyone's 
control.  At  the  same  time,  the  Secretary 
believes,  as  several  commenters  noted, 
that  it  is  important  to  realize  that  there 
are  children  and  youth  whose 
individual  qualities  enable  them  to 
succeed  despite  the  difficult  obstacles 
thev  face. 

Changes:  The  Secretary  has  dropped 
the  term  "at-risk  students"  from  the 
priority,  replacing  it  with  a  term  that 
draws  attention  to  conditions  that  place 
children  and  youth  at  risk  and,  thereby, 
make  it  especially  difficult  for  them  to 
attain  educational  success. 

Comments:  Fifteen  commenters 
recommended  that  the  priority  identify 
more  specifically  the  population  or 
populations  of  children  and  youth 
placed  at  risk  of  educational  failure.  The 
commenters  identified  some  17 
populations  of  children  and  youth  that 
individual  commenters  felt  needed 
improvements  in  their  opportunities  to 
learn  and  attain  educational  success. 
Examples  of  these  identified  population 
groups  included  children  who  are  poor, 
those ^om  diverse  cultural 
backgrounds,  and  adolescents.  Many  of 
the  comments  referred  to  the  need  to 
concentrate  the  limited  resources  of  the 
center  on  one  or  another  of  these 
populations. 

Discussion:  The  comments  reflect  a 
variety  of  different  views  about  which 


population  or  populations  of  children 
and  youth  placed  at  risk  of  educational 
failure  the  center's  work  should  focus 
on  and  what  research  knowledge  would 
be  most  helpful  to  improving  their 
education.  In  many  instances  individual 
children  and  youth  fall  into  several  of 
the  recommended  population 
categories;  for  example,  young  children 
with  disabilities  living  in  rural  poverty. 
The  Secretary  believes  that,  taken 
together,  the  comments  do  not  reOect 
one  way  of  population  identification 
that  is  clearly  best.  The  Secretary 
believes  that  better  applications  will 
result  if  applicants  are  allowed  to 
propose  and  justify  what  population  or 
populations  will  be  studied  in  their 
proposed  center's  research  and 
development  activities. 

Changes:  None. 

Comments:  Ten  commenters 
recommended  that  the  priority  place  a 
greater  emphasis  on  activities  related  to 
development.  The  commenters  felt  that 
current  research  knowledge  was 
underused.  They  also  felt  that  by 
carrying  out  certain  development- 
related  activities  researchers  and 
educators  could  improve  their 
understanding  of  how  to  use  knowledge 
gained  from  research  to  implement 
successful  educational  practices  in 
numerous  settings. 

Discussion:  The  Secretary  believes 
that  development  activities  are  an 
integral  part  of  the  work  of  research  and 
development  centers  and  that  these 
activities  constitute  very  important 
means  to  improve  education.  The 
Secretary  also  believes  that  the  priority 
gives  proper  attention  to  the  role  of 
development  activities  by  twice 
explicitly  requiring  development 
activities  and  by  requiring  the  center  to 
contribute  to  the  capacity  of  educational 
systems  to  provide  students  with  equal 
opportunities  to  learn. 

Changes:  None. 

Comments:  Six  commenters 
recommended  various  changes  in  the 
description  of  the  methods  and  kinds  of 
research  activities  to  be  carried  out  by 
a  center.  These  commenters 
recommended  requiring  the  center  to 
carry  out  research  syntheses  and 
secondary  analyses  of  data  collected  by 
the  National  Center  for  Education 
Statistics  (NCES)  and  to  do  basic 
research,  applied  research,  and 
development  work.  They  suggested  that 
syntheses  of  existing  research  ser\e  to 
consolidate  what  is  known  about  an 
educational  problem  and  to  guide 
further  research  and  development  of 
successful  practices.  The  commenters 
also  pointed  out  that  secondary  analyses 
of  NCES  databases  offer  the  opportunity 
to  examine  a  variety  of  research 


questions  using  data  about  large 
population  samples  in  a  timely, 
inexpensive  manner.  The 
recommendation  that  the  center  do 
basic  and  applied  research  and 
development  activities  was  based  on  the 
commenters'  view  that  all  of  these 
functions  can  contribute  to  improving 
education. 

One  commenter  supported — as 
appropriate  for  a  center— the  kinds  of 
research  and  development  activities 
described  in  the  priority. 

Discussion:  The  Secretary  believes 
that  syntheses  sometimes  serve  an 
important  function  in  the  development 
of  research  project  designs  and  in  the 
creation  of  improvements  in  practice. 
The  Secretary  expects  that  a  research 
and  development  center  will  include 
syntheses  as  part  of  its  activities,  but 
only  if  syntheses  are  not  already 
available.  Likewise,  the  Secretary 
expects  research  and  development 
centers  to  use  analyses  of  existing  NCES 
databases  in  their  research  projects  if 
these  analyses  would  contribute  to  the 
center's  research  objectives.  The 
Secretary  notes  that  research  and 
development  centers  are  not  the  only 
means  through  which  the  Department 
supports  both  syntheses  and  secondary 
analyses  of  data  collected  by  NCES. 

The  Secretary  also  believes  that  the 
priority  adequately  represents  the  view 
that  basic  research,  applied  research, 
and  development  activities  all  play  a 
legitimate  role  in  the  mission  of 
research  and  development  centers. 

Changes:  None. 

Comments:  Four  commenters  raised 
questions  about  the  priority's 
requirement  that  the  center  conduct  at 
least  one  definitive  research  study, 
questioning  the  use  of  the  term 
"definitive"  in  the  priority.  The 
commenters  doubted  whether  it  was 
realistic  tv.  .xpect  a  center  to  conduct 
this  type  of  study  and  whether  any 
study  could  guarantee  the  elimination  of 
bias. 

Two  other  commenters  supported  this 
provision  in  the  priority,  one  of  them 
suggesting  that  the  center  could  conduct 
several  definitive  research  studies. 

Discussion:  The  Secretary 
understands  the  term  "definitive 
research  study"  to  refer  to  a  study 
whose  design,  size,  scope,  and  technical 
rigor  are  such  that  its  findings  cannot  be 
ignored  by  the  research  community. 
These  studies  exert  a  major  influence  on 
subsequent  research,  development, 
policy,  and  practice  in  their  topic  area 
for  a  substantial  f)eriod  of  time.  The 
priority's  requirement  that  a  project 
conduct  one  or  more  definitive  resenn  h 
studies  is  meant  to  reflect  the 
Secretary's  position  that  research  and 
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development  centers  are  especially 
well-suited  to  carry  out  these  activities. 
uhich  require  significant  commitments 
of  researchers'  expertise,  resources,  and 
institutional  support  over  a  sustained 
period  of  time. 

The  Secretary-  does  not  expect 
definitive  studies  to  bring  all  research  in 
a  particular  topic  area  to  a  close,  nor 
does  the  Secretar>-  believe  that  any 
research  study's  design  can  make  it 
entirely  invulnerable  to  later  review  and 
criticism  on  the  basis  of  questionable  or 
false  assumptions  that  had  been  taken 
for  granted  by  the  leading  rese^irchers  in 
the  field.  The  Secretary  does  believe, 
however,  that  a  center  should  commit  to 
at  least  one  research  project  sufficient 
efforts  and  resources  to  preclude  leading 
experts  from  identifv'ing  any  significant 
limitations  in  the  design  of  the  project. 

Changes:  None. 

Comments:  Six  commenters 
recommended  that  the  center  should 
require  researchers  and  practitioners  to 
collaborate  with  each  other  in  the 
various  stages  of  designing  and 
implementing  the  center's  research  and 
development  activities.  The  commenters 
felt  that  this  collaboration  could 
improve  the  direction  of  educational 
research. 

Discussion:  The  Secretary  believes 
that  practitioners  can  play  an  important 
and  meaningful  role  in  the  work  of 
research  and  development  centers.  The 
instructions  to  prospective  applicants  in 
the  application  package  encourage  the 
proposed  center  to  develop  in  its 
activities  interaction  between 
researchers  and  practitioners.  Thus, 
applicants  are  encouraged  to  describe  in 
their  application  proposals  how  they 
plan  to  approach  the  creation,  design, 
and  development  of  research  projects. 

Changes:  None. 

Comments:  Three  commenters 
recommended  that  the  priority  refer  to 
a  comprehensive  concept  of  educational 
success,  including  not  only  academic 
achievement,  but  also  qualities  such  as 
creativity,  personal  and  civic 
responsibility,  self-reliance,  and  social 
competence.  The  commenters  felt  that 
these  qualities  are  important  and 
integral  features  of  educational  success 
and  are  implicit  in  the  National 
Education  Goals, 

Discussion:  The  Secretary  believes 
that  sucJi  a  concept  of  educational 
success  is  entirely  consistent  with  the 
priority.  The  Secretary  encourages 
applicants  to  identify  and  justify  the 
elements  of  educational  success  implied 
in  the  design  of  their  proposed  research 
and  development  activities.  The 
Secretary  expects  that  applicants' 
concepts  of  educational  success  will 


contribute  to  the  merits  of  their 
proposals. 

Cnanges:  None. 

Comments:  Thirty-two  commenters 
recommended  changes  in  the  proposed 
priority's  five  topics  for  research  and 
development  activities.  The  commenters 
recommended  adding  topics,  replacing 
topics,  dropping  topics,  and  either 
widening  or  narrowing  the  focus  of  the 
center's  research.  The  Secretary  also 
received  numerous  comments  agreeing 
with  the  proposed  topics. 

Recommendations  to  drop  topics  or 
narrow  the  focus  of  the  center's  research 
were  based  on  the  opinion  that  the 
recommended  change  would  give  the 
center's  work  greater  coherence,  that  a 
particular  topic  did  not  deserve  the 
center's  attention,  or  that  the 
Department  should  be  more  specific 
about  what  the  center  should  study. 
Recommendations  to  add  topics  or 
widen  the  center's  focus  were  based  on 
the  opinion  that  the  five  proposed 
topics  omitted  important  research 
issues,  or  that  the  state  of  existing 
research  knowledge  did  not  warrant  the 
priority's  being  so  directive. 

Examples  oi  specific  research  topics 
or  questions  recommended  by 
commenters  included  the  following:  an 
alternative  set  of  topics  using  students, 
teachers  and  classrooms,  schools,  and 
systems  as  the  units  of  analysis  in  one 
systematic,  coherent  approach; 
identifying  practical  solutions, 
including  alterable  factors  such  as  the 
school  and  classroom  environment, 
links  between  schools,  families,  and 
communities,  and  other  school 
innovations;  analyzing  the  effects  of 
children's  health,  physiological 
development,  and  nutrition  on  their 
education;  understanding  what 
cognitive  and  personal  characteristics 
children  bring  to  the  learning 
environment;  studying  student 
motivation  and  incentives  to  leam; 
examining  the  effects  of  violence  on 
children  and  youth  and  their  education; 
investigating  the  relationship  between 
teachers'  gender  and  ethnicity  and 
student  outcomes,  in  light  of  current 
trends  in  teacher  recruitment  and 
student  characteristics;  studying  applied 
learning  experiences  that  enable 
students  to  understand  abstract  ideas  in 
a  practical  context;  and  exajnining  the 
relationships  between  resources  and 
achievement.  All  of  these  suggestions 
and  others  were  put  forward  on  the 
basis  of  their  potential  to  increase  the 
understanding  of  what  might  improve 
educational  opportunities  for  students 
placed  at  risk  of  educational  failure. 

Discussion:  The  Secretary  recognizes 
that  there  is  merit  to  many  of  the  topics 
recommended  for  inclusion.  In  fact,  the 


Secretary  believes  that  many  of  these 
recommendations  fall  within  the  scope 
of  the  priority's  topics  and  could  be  the 
subject  of  the  center's  research  projects. 
The  Secretarv-  recognizes,  also,  the  need 
to  modify  the  proposed  priority  in  order 
to  clarify  and  give  sharper  focus  to  the 
final  priority^ 

C/ionges.- The  Secretary  has  modified 
the  priority's  topics  to  give  greater 
prominence  to  instructional 
arrangements,  to  drop  the  study  of  fade- 
out  effects  as  a  separate  topic,  to  reduce 
the  number  of  topics  overall,  and  to 
clarify  the  meaning  of  some  of  the 
topics.  The  Secretary  is  also  using  the 
comments  to  revise  the  guidance 
included  in  the  application  package  to 
provide  additional  suggestions  to 
prospective  applicants  about  addressing 
the  mission  and  priority  of  the  center. 

Comments:  Four  commenters 
recommended  that  the  center  be 
required  to  collaborate  or  coordinate 
with  other  centers  and  institutions 
supported  by  the  Department — e.g., 
laboratories  and  clearinghouses — in 
order  to  achieve  the  greatest  practical 
benefit  from  the  center's  work. 

Discussion:  The  Secretary  believes 
that  research  and  development  centers 
should  work  with  federally  supported 
institutions  and  other  entities  to 
maximize  the  impad  that  their  activities 
may  have  on  improvements  in  the 
educational  system.  The  Secretary 
believes  that  laboratories  and 
clearinghouses  certainly  fit  the 
description  of  the  kinds  of  institutions 
with  which  centers  should  work. 
Instructions  in  the  application  package 
identify  ways  in  which  a  proposed 
center  is  required  to  collaborate  with 
these  types  of  entities. 

Changes:  None. 

Comments:  Eight  commenters 
recommended  that  the  priority  include 
dissemination  activities  in  the  center's 
functions;  e.g.,  serving  as  a 
clearinghouse  and  developing 
dissemination  strategies.  One 
commenter  stressed  the  importance  of 
integrating  research  and  dissemination 
activities  in  order  to  increase  their 
effectiveness.  Another  commenter 
recommended  an  information  system 
that  is  readily  available  to  the  classroom 
teacher.  One  commenter  felt  that  the 
center  should  concentrate  on 
developing  dissemination  strategies  but 
should  not  devote  significant  resources 
to  actually  performing  dissemination 
activities  because  other  institutions 
could  perform  that  function. 

Discussion:  The  Secretary  believes 
that  dissemination  plays  an  integral  role 
in  research  and  development  activities 
that  promise  to  have  a  positive  impact 
on  improving  education.  The  Secretary 
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believes  that  the  particular  types  of 
dissemination  activities  that  will  best 
accomplish  this  objective  depend  on  (1) 
the  nature  of  the  research  knowledge 
t>eing  generated  and  (2)  the  potential 
users  of  this  knowledge.  Instructions  in 
the  application  package  include 
guidance  related  to  the  center's 
responsibilities  for  dissemination. 

Changes:  The  Secretary  has  amended 
the  priority  to  explicitly  identify 
dissemination  as  a  part  of  the  center's 
work. 

Priority 

Under  34  CFR  75.105(c)(3)  the     ' 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

The  educational  needs  of  children 
and  youth  placed  at  risk  of  educational 
failure. 

Under  this  priority,  the  Secretary 
supports  one  or  more  national  research 
and  development  centers  that — 

•  Conduct  research  and  development 
activities  concerning  the  educational 
needs  of  children  and  youth  placed  at 
risk  of  educational  failure  because  of 


economic,  community,  and  family 
factors,  and  personal  experiences, 
including  the  lack  of  adequate  school 
and  other  educational  resources; 

•  Contribute  to  increasing  the 
capacity  of  educational  systems  to 
provide  all  students  with  equal 
opportunities  to  learn  and  achieve 
educational  success; 

•  Use  research  methods  in  some  of 
their  studies  that  involve  advanced  or 
innovative  quantitative  or  qualitative 
techniques  of  sampling,  data  gathering, 
conceptualization  and  measurement  of 
variables,  data  analyses,  and 
interdisciplinary  perspectives; 

•  Conduct  one  or  more  dt;finitive 
research  studies  that  have  national 
implications  and  that  will  inform  policy 
or  practice  across  the  nation;  i.e.,  use 
large  representative  samples  and 
rigorous  scientific  techniques  that 
preclude  biased  results  and  support 
generalizable,  replicable  findings 
conceining  the  education  of  sizable 
populations  of  children  or  youth  placed 
at  risk  of  educational  failure; 

•  Include  research  and  development 
activities  related  to  two  or  more  of  the 
following  topics: 


(a)  Understanding  how  individual 
cognitive  and  emotional  characteristics 
of  children  or  youth  placed  at  risk  of 
educational  failure  affect  how  these 
children  or  youth  respond  to  their  social 
and  educational  circumstances. 

(b)  Creating  personalized  and  caring 
educational  environments. 

(c)  Identif\'ing  effective  wavs  of 
organizing  schools,  classrooms,  and 
instructional  arrangements. 

(d)  Understanding  how  best  to 
integrate  all  educational  programs  and 
staff  development  into  a  coherent 
learning  environment  for  students 
placed  at  risk  of  educational  failure;  and 

•  Document,  report,  and  disseminate 
their  research  activities  in  ways  that 
will  allow  others  to  use  the  research 
results. 

Applicable  Program  Regulations:  34 
CFR  parts  706  and  708. 

Program  Authority;  20  U.S.C.  1221e. 
Dated:  Marcli  3,  1994. 
Sharon  Porter  Robinson, 

'Assistant  Secretary- for  Educational  Reseanh 

and  Improvement. 
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DEPARTMErrr  OF  EDUCATION 

[CFDA  No.:  84.1170] 

Education  Research  and  Development 
Centers  Program;  Notice  Inviting 
Applications  for  New  Av^ards  for  Fiscal 
Year (FY) 1994 

Purpose  of  Program:  To  support 
research  and  development  centers  to 
conduct  research  and  related  activities. 

Eligible  Applicants:  The  following  are 
eligible  for  a  new  award  under  this 
program:  institutions  of  higher 
education,  institutions  of  higher 
education  in  consort  with  public 
agencies  or  private  nonprofit 
organizations,  and  interstate  agencies 
established  by  compact  that  operate 
subsidiary  bodies  established  to  conduct 
postsecondary  educational  research  and 
development. 

Deaaline  for  Transmittal  of 
Applications.  June  8,  1994. 

Applications  Available:  March  17, 
1994. 

Available  Funds:  This  Center  will  be 
awarded  as  a  cooperative  agreement.  In 
nscal  year  1994.  $700,000  is  available 
for  the  first  year  of  funding  for  a 
national  research  and  development 
center  to  study  the  education  of 
students  placed  at  risk  of  educational 
failure.  The  following  list  indicates  the 
estimated  funding  levels  over  the  five- 
year  project  period.  The  funding  levels 
for  years  1  through  5  are  estimates. 


Actual  funding  will  depend  upon  the 
availability  of  funds  and  needs  as 
reflected  in  the  approved  application. 

First  Year  Funding:  $4.7  Million 
Second  Year  Funding:  $5.0  Million 
Third  Year  Funding:  $5.0  Million 
Fourth  Year  Funding:  $6.0  Million 
Fifth  Year  Funding:  $7.0  Million 
Five  Year  Total:  $27.7  Million 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Hegutations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
'34  CFR  parts  74,  75,  77,  81,  82,  85,  and 
86;  (b)  the  regulations  for  this  program 
in  34  CFR  parts  706  and  708;  and  (c)  the 
regulations  in  34  CFR  part  97. 

Priority:  The  priority  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  708.11. 

The  program  regulations  in  34  CFR 
706.20  (b)  and  (d)  provide  that  the 
Secretary  may  award  up  to  100  points 
for  the  selection  criteria,  including  a 
reserved  10  points.  For  this  competition 
the  Secretary  distributes  the  10  points  as 
follows: 


Technical  Soundness  (34  CFR 
708.11(d)).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  30  points. 

For  Applications  or  Information 
Contact:  Dr.  Joseph  Conaty,  U.S. 
Department  of  Education,  555  New- 
Jersey  Avenue,  N\V.,  room  610, 
Washington,  DC  20208-5573. 
Telephone:  (202)  219-2079.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1221e. 
Dated:  March  3, 1994. 
Sharon  Porter  Robinson, 

Assistant  Secretary  for  Educational  Fesearcb 

and  Improvement. 
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DEPARTMENT  OF  EDUCATION 

34CFR  Parts  75  and  593 
RIN  1840-AB79 

Direct  Grant  Programs;  National  Early 
Intervention  Scholarship  and 
Partnership  Program 

AGENCr:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  The  Secretary  proposes 
a']L;uiations  to  implement  the  new 
National  Early  Intervention  Scholarship 
and  Partnership  (NEISP)  Program  in 
accordance  with  the  provisions  in 
chapter  2.  subpart  2,  part  A.  title  IV,  of 
the  Higher  Education  Amendments  of 
1992,  enacted  July  23,  1992,  (Pub.  L 
102-325)  (1992  amendments),  which 
amended  the  Higher  Education  Act  of 
1965  (HE.^).  These  proposed  regulations 
for  the  NEISP  Program  specify'  the  role 
of  the  Secretar)'  and  the  responsibilities 
of  the  States  in  the  administration  of  the 
program.  The  proposed  regulations  also 
specify  the  State  and  student  applicant 
eligibility  requirements  and  the  criteria 
by  which  the  Secretary  approves  a 
State's  application  to  participate  in  the 
program. 

DATES;  Comments  must  be  received  on 
or  before  April  7,  1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Fred  H.  Sellers,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S\V,,  room  4018,  ROB-3,  ' 
Washington.  DC  20202-5447. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
also  should  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Sullivan.  I' S,  Department  of 
Education,  400  Marviand  Avenue,  SVV., 
room  4018,  ROB-3,  Washington,  DC 
20202-5447.  Telephone:  (202)  708- 
4R07.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Mfiii'iiv  t'r.'-ii'i'Ljh  Friday, 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  proposes  regulations  to 
implement  the  National  Early 
Intervention  Scholarship  and 
Partnership  (NEISP)  Program,  a  new 
program  authorized  under  the  amended 
HE  A.  The  Secretary  also  proposes  a 
technical  amendment  to  in.sert  a 
reference  to  the  NEISP  Program  into  34 
CFR  75.60  of  the  regulations  for  the 
Direct  Grant  Programs.  The  Secretary 


proposes  to  make  technical  amendments 
in  a  sef)arate  notice  of  proposed 
rulemaking  to  insert  references  to  the 
NEISP  Program  into  the  appropriate 
sections  of  34  CFR  part  668  of  the 
Student  Assistance  General  Provisions 
regulations.  The  NEISP  Program 
provides  States  with  Federal  financial 
incentives  to  establish  or  maintain  a 
program  with  matching  State-originated 
funds.  It  provides  for:  (1)  A  scholarship 
component  that,  to  the  extent  possible, 
guarantees  the  financial  assistance 
necessary  for  eligible  low-income 
students  who  graduate  from  high  school 
to  attend  an  institution  of  higher 
education,  and  (2)  an  early  intervention 
component  that  uses  State-wide 
resources,  both  government  and  private, 
to  provide  additional  counseling, 
financial  aid  counseling,  mentoring, 
academic  support,  outreach,  and 
supportive  services  to  preschool, 
elementary,  middle,  and  secondary 
school  students  who  are  at  risk  of 
dropping  out  of  school.  These  proposed 
regulations  specify  the  role  of  the 
Secretary'  and  the  responsibilities  of  the 
States  in  administering  the  NEISP 
Program.  The  proposed  regulations  also 
specif)'  State  and  student  applicant 
eligibility  requirements  and  the  criteria 
by  which  the  Secretary  approves  a 
State's  plan  for  participating  in  the 
program. 

Section  404C  of  the  amended  HEA 
provides  that  a  participating  Slate  shall 
demonstrate  to  the  satisfaction  of  the 
Secretar>'  that  the  State  will  provide 
comprehensive  mentoring,  tutoring, 
outreach,  and  other  academic  and 
counseling  .services  to  students 
participating  in  programs  under  this 
chapter  who  are  enrolled  in  preschool 
through  grade  12.  The  Secretary  believes 
that  these  sen'ices  should  be  provided 
as  early  in  a  student's  schooling  as 
necessary  to  be  effective.  By  way  of 
e.xample,  some  currently  successful 
programs  begin  with  classroom  students 
at  the  preschool  or  elementary  school 
level.  However,  in  order  to  provide 
services  at  any  point  in  a  student's 
education,  under  this  program  the 
Congress  also  permits  a  State  to  assist 
students  through  the  twelfth  grade, 
including  pre-freshman  summer 
programs.  The  Secretary  finds  that  a 
State  should  take  into  account  existing 
comparable  services  within  the  State  to 
avoid  duplicating  existing 
administrative  entities  and  services. 
Therefore,  under  §  693.20(h)  of  the 
proposed  regulations,  when  establishing 
its  early  intervention  component,  a  State 
would  be  required  to  coordinate  its 
efforts  with  existing  Federal.  State,  local 
and  private  programs  offering  these 


services;  for  example,  the  Talent  Search, 
Upward  Bound,  and  Student  Support 
Services  programs  and  Educational 
Opportunity  Centers,  collectively 
known  as  the  Federal  TRIO  programs. 

The  NEISP  Program's  early 
intervention  component  supports 
National  Education  Goals  2  (High 
School  Completion),  3  (Student 
Achievement  and  Citizenship),  and  4 
(Science  and  Mathematics).  The  NEISP 
Program's  scholarship  component  also 
supports  National  Education  Goal  5 
(Adult  Literacy  and  Lifelong  Learning). 

Some  areas  in  which  the  proposed 
regulations  clarify  or  amplify  the 
statutory  requirements  are  explained 
below. 

Definitions 

Section  693.5(b)  of  the  proposed 
NEISP  Program  regulations  defines  the 
terms  "academic  year,"  "award  year." 
and  "institution  of  higher  education"  as 
they  are  defined  in  section  481  of  the 
HEA.  These  amendments  to  section  481 
of  the  HEA  require  that  the  Se<.retary 
amend  definitions  in  the  Student 
Assistance  General  Provisions 
regulations  in  34  CFR  part  668.  When 
the  Secretary  publishes  final  regulations 
amending  these  definitions,  he  also  will 
amend  the  definitions  in  §  693.5(b)  in 
the  NEISP  Program  regulations  to 
reference  those  changes. 

Name  of  Slate  Program 

Under  §693. 10(b)(2)  of  the  proposed 
regulations,  the  Secretary  proposes  to 
require  that  each  State  desiring  to 
participate  in  the  program  must,  as  a 
part  of  its  plan  to  r^irry  out  the  program, 
agree  to  name  its  State  program  the 
"[State  name]  National  Early 
Intervention  Scholarship  and 
Partnership  Program,"  which  can  be 
referred  to  as  the  "(State  name]  NEISP 
Program,"  and  to  name  recipients  of 
scholarships  as  "(State  name]  National 
Partnership  Scholars."  These 
requirements  are  in  accord  with  the 
changes  made  in  the  1992  amendments 
that  require  recipients  of  title  IV,  HE.^ 
student  financial  assistance  to 
understand  clearly  that  they  are 
recipients  of  financial  assistance 
provided  by  the  Federal  Government.  In 
addition,  the  Secretarv'  believes  that 
naming  recipients  "(State  name] 
National  Partnership  Scholars"  will 
enhance  student  motivation  and 
participation  in  the  program  by 
providing  the  prestige  and  recognition 
of  a  student's  accomplishments  that  are 
associated  with  being  a  ret:ipient  of  a 
national  scholarship. 
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State  Plan  and  Application 

Section  404B  of  the  amended  HEA 
requires  each  State  to  submit  a  plan  to 
the  Secretary  for  review  and  approval 
that  describes  how  the  State  will  carry 
out  the  NEISP  Program.  The  plan,  as 
described  in  the  program  statute, 
prescribes  the  infonnation  and  data 
each  State  must  submit  to  the  Secretary 
in  order  for  the  Secretary  to  approve  the 
State's  participation  in  the  NEISP 
Program.  The  Secretary  finds  that,  while 
some  of  the  information  required  under 
section  404B  will  have  to  be  submitted 
each  year  the  State  participates  in  the 
program,  a  significant  amount  of  the 
information  and  data  required  for  the 
State  plan  will  have  to  be  reported  only 
once,  in  the  initial  fiscal  year  that  the 
State  wants  to  participate  in  the 
program.  Under  the  proposed 
regulations,  once  a  State  plan  has  been 
approved  by  the  Secretary,  in 
subsequent  fiscal  years  the  State  will 
not  be  required  to  submit  a  State  plan 
for  the  review  and  approval  of  the 
Secretary'  unless  the  State,  at  its  own 
initiative  or  the  Secretary's  initiative, 
must  make  changes  to  the  previously 
approved  State  plan. 

Therefore,  to  simplify  and  reduce  the 
amount  of  reporting  burden  on  the 
States,  the  Secretary  proposes  the 
following — 

(1)  For  the  first  fiscal  year  that  a  State 
wants  to  participate  in  the  NEISP  Program,  a 
State  shall  submit  to  the  Secretary  a  ono-time 
State  plan  containing  all  the  information  and 
data  required  under  §§  693. 10,  693. 1 1 , 
693.12,  693.13.  and  693.20  of  the  proposed 
regulations;  and 

(2)  In  each  subsequent  fiscal  year  that  a 
State  wants  to  continue  to  participate  in  the 
NEISP  Program,  the  State  shall  submit  for  the 
review  and  approval  of  the  Secretary  an 
annual  application  containing  the 
information  and  data  as  required  under 
§693  13  of  the  proposed  regulations. 

State  Agency  Responsible  for 
Administering  the  Program 

Under  the  plan  to  administer  the 
program  required  by  section  404B  of  the 
amended  HEA,  the  Secretary'  proposes 
in  §  693.10(b)(1)  that  the  Governor  of 
each  State  designate  the  State  agency 
that  will  be  responsible  for  carrying  out 
the  NEISP  Program.  In  doing  so  the 
Governor  must  designate  the  State 
agency  that  administers  the  State 
Student  Incentive  Grant  (SSIG)  Program, 
the  State  educational  agency,  or  another 
agency  that  the  Secretary  approves.  The 
Secretary'  believes  that  requiring  the 
Governor  of  a  State  to  designate  an 
agency  within  his  or  her  State  to  be 
responsible  for  the  NEISP  Program  will 
ensure  that  program  funds  are  allocated 
to  an  appropriate  and  responsible  State 


agency  and  is  consistent  with  other 
Federal  and  State-administered  student 
financial  aid  programs,  such  as  the  SSIG 
Program. 

Federal  Funds  Supplementing,  Not 
Supplanting,  State  and  Local  Funds 

Section  404B(h)(3)  of  the  amended 
HEA  requires  each  State  in  its  State  plan 
to  propose  provisions  designed  to  assure 
the  Secretary'  that  funds  provided  under 
this  part  will  supplement  and  not 
supplant  funds  expended  for  existing 
State  and  local  early  intervention  and 
postsecondary  education  scholarship 
programs.  Under  §693. 13(a)(4),  the 
Secretary-  proposes  that  on  its  annual 
application  each  State  provide  the 
supporting  documentation  to  assure  the 
Secretary  that  the  amount  of  funds  the 
State  is  projecting  to  provide  under  its 
NEISP  Program  for  that  fiscal  year 
exceeds  the  amount  of  funds  the  State 
expended  for  State  and  local  early 
intervention  programs  and  State  need- 
and  non-need-based  student  financial 
grant  assistance  programs  during  the 
fiscal  year  two  years  prior  to  the  fiscal 
year  in  which  the  State  first  received 
funds  under  this  program. 

Allotment  Requirements 

Section  404B(d)  of  the  amended  HEA 
requires  that  from  the  State's  allotment 
calculated  under  section  404D,  the 
Secretary  shall  disburse  an  amount  to 
each  State  equal  to  no  more  than  one- 
half  of  the  total  amount  the  State 
documented  that  it  expended  on  its 
NEISP  Program  for  the  same  fiscal  year 
The  Secretary  proposes  to  collect  that 
expenditure  information  from  each 
participating  State  by  means  of  an 
annual  performance  report,  authorized 
under  34  CFR  80.40  of  the  Education 
Department  General  Administrative 
Regulations,  to  be  submitted  after  the 
end  of  each  NEISP  Program  award  year 

However,  to  be  able  to  allot  funds  to 
eligible  States  at  the  beginning  of  each 
award  year,  under  §  693.21(b)  of  the 
proposed  regulations  the  Secretary  will 
disburse  to  each  eligible  State  an 
amount  from  that  State's  allotment 
equal  to  not  more  than  one-half  of  the 
total  amount  of  funds  from  all  sources 
the  State  projects  that  it  will  expend  on 
its  NEISP  Program  for  the  fiscal  year  as 
reported  on  its  annual  application  under 
§  693.13(a)  of  the  proposed  regulations. 
Under  §693. 21(c)  of  the  proposed 
regulations,  when  the  Secretary 
disburses  an  NEISP  Program  allotment 
to  a  State  on  the  basis  of  the  total  funds 
the  State  projects  that  it  will  expend  on 
the  NEISP  Program  in  a  fiscal  year,  the 
State  may  actually  expend  from  its 
Federal  allotment  no  more  than  one-half 
of  the  total  amount  of  funds  the  State 


actually  expends  under  its  NEISP 
Program  for  that  fiscal  year. 

Uses  of  Funds 

Section  404C(b)(l)  of  the  amended 
HEA  requires  that  the  Secretary  shall 
establish  by  regulation  criteria  for 
determining  whether  comprehensive 
mentoring,  counseling,  outreach,  and 
supportive  services  programs  may  be 
used  to  meet  the  requirements  in  section 
404C{a)  of  the  amended  HEA.  The 
Secretary  proposes  to  provide  that 
information  in  §§693.11.  693.13,  and 
693.20  of  these  proposed  regulations. 

Scholarship  Funds 

There  is  no  provision  for  an 
administrative  cost  allowance  under  the 
scholarship  component  of  the  NEISP 
Program.  Therefore,  each  participating 
State  shall  expend  all  Federal  and  State 
matching  funds  in  the  NEISP  Program's 
scholarship  component  on  scholarship 
assistance  for  NEISP  Scholars. 

Scholarship  Amount 

Section  404D(b)  provides  a  formula 
for  a  minimum  scholarship  amount  to 
be  awarded  to  each  recipient  and  also 
requires  each  participating  State  to 
establish  its  own  maximum  scholarship 
amount.  The  maximum  scholarship 
amount,  however,  may  not.  when 
combined  with  a  student's  Federal  Pell 
Grant  award,  all  other  Federal  student 
financial  assistance,  and  any  other  grant 
or  scholarship  assistance,  exceed  the 
stiident's  cost  of  attendance.  The 
Secretary  proposes  to  implement  these 
requirements  under  §  693.12  (e)  and  (g) 
of  the  proposed  regulations. 

Priority  on  Awarding  Scholarships  to 
Recipients  of  Federal  Pell  Grants 

Section  404D(e)  of  the  program  statute 
requires  that  the  Secretary  ensure  that 
each  State  place  a  priority  on  awarding 
NEISP  Program  scholarships  to 
recipients  of  Federal  Pell  Grants.  The 
Secretary  proposes  to  implement  this 
requirement  in  §§  693.3(b)  and  693.12((;) 
of  these  regulations.  Under  §  693.3(b), 
the  Secretary  believes  that  requiring 
States  to  award  NEISP  Program 
scholarships  to  low-income  students 
attending  institutions  of  higher 
education  participating  in  the  Federal 
Pell  Grant  Program  helps  ensure  that 
States  will  place  a  priority  on  awarding 
NEISP  Program  scholarships  to  Federal 
Pell  Grant  recipients.  The  Secretary 
believes  that  the  majority  of  institutions 
of  higher  education  that  participate  in 
the  Federal  student  financial  assistance 
programs  are  participating  in  the 
Federal  Pell  Grant  Program.  As  a  result, 
the  Secretary  believes  that  requiring 
NEISP  Program  scholarships  be  awarded 
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to  students  attending  institutions 
participating  in  the  Federal  Pell  Grant 
Program  will  not  unfairly  limit     . 
educational  options  to  NEISP 
scholarship  recipients. 

Under  §693. 12(c)  of  the  proposed 
regulations,  the  Secretary  is  ensuring 
that  States  place  first  priority  on 
awarding  NEISP  Program  scholarships 
to  Federal  Pell  Grant  recipients  by 
requiring  the  States  to  award  NEISP 
Program  scholarships  to  students  who 
have  the  most  financial  need  as 
demonstrated  by  having  the  lowest 
expected  family  contributions  and  who 
also  are  recipients  of  Federal  Pell  Grant 
awards.  The  Secretary  believes  that 
these  proposed  regulatory  requirements, 
while  not  specifically  required  under 
the  statute,  are  consistent  with  the 
intent  of  the  program. 

1  .i!-«Hin^  Early  Intervention  Services  to 
Priority  Students 

Section  404C(a)  of  the  program  statute 
requires  a  State  to  demonstrate  to  the 
Se<:retary  the  methods  by  which  the 
State  will  target  services  on  priority 
students.  The  Secretary  proposes  to 
implement  this  requirement  in 
§693.20(a)(2)(v)  of  these  regulations. 
The  Secretary  plans  to  provide  States 
with  extensive  flexibility  in  adopting 
methods  for  targeting  services  on 
priority  students.  A  State  must  provide 
in  its  State  plan  a  clear  description  of 
the  methods  a  State  will  use  to  target 
services  to  priority  students.  Methods 
proposed  by  the  S'tate  must  be  based  on 
the  latest  available  State  data.  Methods 
for  targeting  services  on  priority 
students  may  include  targeting  by 
elementary  and  secondary  schools  with 
high  concentrations  of  priority  students 
within  the  State,  by  appropriate 
identifiable  geographic  areas  such  as 
counties  or  school  districts  (including 
both  public  and  private  schools)  with 
high  concentrations  of  priority  students 
within  the  State,  or  by  other  methods 
proposed  by  a  State  and  approved  by 
the  Secretary. 

Discretionary  Grant  Competition 

Section  404E(a)  of  the  program  statute 
requires  the  Secretary  to  award  grant 
funds  to  States  under  this  program  on  a 
competitive  basis  if  the  program 
appropriation  for  a  fiscal  year  is  less 
than  $50,000,000.  The  Secretary 
proposes  to  implement  this  requirement 
in  §  693.22  of  these  regulations. 

The  Secretary  proposes  to  conduct  a 
grant  competition  for  the  States  by 
means  of  a  notice  published  annually  in 
the  Federal  Register  that  contains  the 
information  needed  by  a  State  to  apply 
for  funds  under  a  discretionary  NTISP 
Program  competition.  The  Secretary 


evaluates  a  State's  application  for  funds 
under  a  discretionary  NEISP  Program 
competition  on  the  basis  of  the  extent  to 
which  the  State  fulfills  the  requirements 
listed  in  §§693.10.  693.11.  693.12. 
693.13.  and  693.20  and  the  selection 
criteria  with  point  values  listed  for  each 
criterion  in  §  693.22. ' 

The  Secretary  is  seeking  to  select  the 
best  possible  State  programs  for  the 
limited  amount  of  discretionary  grant 
funding  available.  Therefore,  the 
Secretary  believes  that,  if  two  States 
have  similarly  rated  applications,  the 
tiebreaker  criteria  in  §  693.22(c)(4) 
(comprehensive  State-wide  early 
intervention  and  postsecondary 
educational  scholarship  program, 
comprehensive  long-term  mentoring 
and  advising,  and  State  grant  funds  for 
students'  postsecondary  education)  are 
essential  elements  for  States  to  provide 
to  fulfill  the  purposes  of  the  program. 

The  Secretary  believes  that  equivalent 
selection  criteria  in  §  693.22  for  the 
scholarship  component  are  unnecessary. 
The  program  statute  and  §§  693.10  and 
693.12  of  the  proposed  regulations 
provide  States  with  sufficient 
information  concerning  the  scholarship 
component  requirements  and  how  ED 
will  review  and  approve  a  State's  plan 
and  application  under  a  discretionary 
grant  competition.  However,  the 
Secretary  notes  that  he  has  included  in 
the  selection  criteria  in  §693.22 
consideration  of  availability  of  State 
grant  aid  available  to  National 
Partnership  Scholars  if  the  scholarship 
component  is  not  funded.  Further,  the 
Secretary  is  requesting  comment 
concerning  the  extent  to  which  he 
should  require  State  standards  or 
guidelines  to  ensure  that  State 
scholarships  will  support  and  be 
available  to  eligible  students  for  an 
extended  period. 

Evaluation  Report 

Section  404F  of  the  program  statute 
requires  each  State  receiving  an 
allotment  under  this  part  to  prepare  and 
submit  to  the  Secretary  every  two  years 
an  evaluation  of  the  early  intervention 
component  of  its  NEISP  Program.  The 
Secretary  proposes  to  implement  this 
requirement  in  §693.52  of  these 
regulations.  The  report  must  summarize 
and  evaluate  the  States'  activities  under 
the  program  and  the  performance  of  the 
student  participants.  Each  State's 
evaluation  report  design  must  include 
measures  that  permit  the  State  to  track 
all  participating  students'  progress 
throughout  each  student's  participation 
in  the  program. 

The  oiennial  evaluation  report  of  the 
early  intervention  component  of  the 
program  must  at  a  minimum  include, 


but  is  not  limited  to,  information  on  the 
program  objectives  that  produce  useful 
data  and  that  are  quantifiable:  the 
effectiveness  ot  the  State's  program  in 
meeting  the  purposes  of  the  program; 
the  effect  of  the  program  on  the  student 
recipients  being  served  by  the  program, 
including  measurable  outcomes  such  as 
improved  academic  performance, 
increased  postsecondary  educational 
enrollment  and  retention,  increased 
elementary  and  secondary  school  grade 
retention,  reduced  elementary  and 
secondary  school  dropout  rates,  and 
reduced  financial  barriers  to  attendance 
at  institutions  of  higher  education:  the 
barriers  to  the  effectiveness  of  the 
program  and  rec:ommendations  for 
changes  or  improvements  to  the 
program;  the  cost -effectiveness  of  the 
program:  the  extent  to  which  the 
student  recipients  comply  with  the 
requirements  of  the  program;  key 
program  information  listed  on  an  annual 
and  biennial  basis;  other  pertinent 
program  measurements  concerning  the 
early  intervention  component  that  the 
State  believes  would  be  useful  to  the 
Secretary,  which  may  be  displayed 
through  analytical  charts,  tables,  and 
graphs;  and  any  other  information 
required  by  the  Secretary  to  carry  out 
the  evaluation  report  function. 

Allowable  and  Nonallowable  Costs 

The  proposed  allowable  and 
nonallowable  costs  in  §§  693.50  and 
693.51  are  consistent  with  similar 
programs  such  as  the  Federal  TRIO  (e.g.. 
Upward  Bound,  Educational 
Opportunity  Centers,  Student  Support 
Services)  programs. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  E.xecutive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resuhing  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  requirements,  if  any,  are 
identified  and  explained  elsewhere  in 
this  preamble  under  the  heading 

Paperwork  Reduction  Act  of  1980 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 
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The  Secretary  has  also  determined 
that  this  regulator^'  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary-  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not 
affect  small  entities.  State  and  State 
agencies  are  not  "small  entities"  under 
the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Sections  693.10.  693.11.  693.12. 
693.13.  693.20.  693.22.  and  693.52  of 
the  NEISP  Program  proposed 
regulations  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C.  3504(h)) 

The  public  reporting  burden  for  the 
information  collection  required  under 
§§693.10.  693.11,  693.12,  693.13. 
693.20,  and  693.22  of  these  proposed 
regulations  is  estimated  to  average  1,400 
hours  per  State  response  for 
approximately  57  respondents  for  a  total 
burden  of  79,800  hours  for  the  first  year 
of  participation  by  all  States.  The 
reporting  burden  for  the  information 
collection  required  under  §693.52  of 
these  proposed  regulations  is  estimated 
to  average  1  hour  per  State  response  for 
approximately  57  respondents  for  a  total 
burden  of  57  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
contained  in  these  proposed  regulations 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503: 
Attention:  Daniel  |.  Chenok. 

Intergovernmental  Review 

The  NEISP  Program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 


The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  proces.ses 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  the  NEISP 
Program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4018.  ROB-3.  7th  and  D  Streets,  SVV., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  75 

Education  Department,  Grant 
programs— education.  Grant 
administration. 

List  of  Subjects  in  34  CFR  Part  693 

Grant  programs — education. 
Postsecondary  education.  State 
administered — education.  Student 
Aid — education.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  28. 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.272,  National  Early  Intervention 
Scholarship  and  Partnership  Program) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  amending  part  75  and  by 
adding  a  new  part  693  as  follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
3474.  unless  otherwise  noted. 


§75.60    [Amended] 

2.  In  §  75.60.  paragraph  (bKD  is 
amended  by  adding  the  term  "National 
Early  Intervention  Scholarship  and 
Partnership  (NETSP)  Program  (20  U.S.C. 
1070a-21.  et  seq.]."  after  "(20  U.S.C. 
1070a.  et  seq.),". 

3.  A  new  part  693  is  added  to  read  as 
follows: 

PART  693— NATIONAL  EARLY 
INTERVENTION  SCHOLARSHIP  AND 
PARTNERSHIP  PROGRAM 

Subpart  A — General 

Sec. 

693. 1  What  is  the  National  Early 
Intervention  Scholarship  and 
Partnership  Program? 

693.2  Who  is  eligible  to  participate  under 
this  program?, 

693.3  What  kinds  of  activities  may  be 
assisted  under  this  program? 

693  4    What  regulations  apply  to  this 

program? 
693.5    What  definitions  apply  to  this 

program'' 

Subpart  B — How  Does  a  State  Obtain  a 
Grant? 

693.10  What  must  a  State  do  to  obtain  a 
grant  under  this  program? 

693.11  What  requirements  must  be  met  by 
the  State  under  the  program's  early 
intervention  component? 

693.12  What  requirements  must  be  met  by 
the  State  under  the  program's 
scholarship  component? 

693.13  What  information  must  a  State 
provide  in  its  annual  application  to 
receive  a  grant  under  the  NEISP 
Prograrri? 

Subpart  C — How  Does  the  Secretary  Make 
a  Grant  to  a  State? 

693-20  What  criteria  does  the  Secretary  use 
to  determine  whether  a  State's  proposed 
early  intervention  component  meets  the 
requirements  under  this  program? 

693.21  How  does  the  Secretary  allot  funds 
to  a  State? 

693.22  How  docs  the  Secretary  allot  funds 
to  Stritps  or.  a  mmnptitivp  h.Tsi>;' 

Subpart  D — How  Does  a  Student  Participate 
in  the  Early  Intervention  Component  under 
the  NEISP  Program? 

693.30    What  are  the  requirements  for  a 
student  to  t)e  a  participant  in  the  early 
inter\'ention  componnnt  of  this  program? 

Subpart  E — How  Does  a  State  Award  a 
Scholarship  to  a  Student? 

693  40    Wi.at  are  the  requirements  for  a 
student  to  receive  a  scholarship  under 

this  program'' 

Subpart  F — What  Postaward  Conditions 
Must  Be  Met  by  a  State? 

693.50  What  are  ailowable  costs  attributable 
to  administration  of  the  early 
intervention  component? 

693.51  What  are  nonallowable  costs  that 
may  not  be  charged  to  administration  of 
the  early  intervention  component? 
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693.52     What  requirements  must  a  State 
meet  m  preparing  and  submitting  an 
evaluation  report? 
Authority:  20  U.S.C.  1070a-21  through 

1070a-27,  unless  otherwise  noted. 

Subpairt  A— General 

§  693.1     What  is  the  National  Early 
Intervention  Scholarship  and  Partnership 
Program? 

lindtT  the  National  Early  Intervention 
S<;holarship  and  Partnership  (NEISP) 
Program,  the  Secretary  provides  grants 
to  States  to — 

(a)  Encourage  the  States  to  provide  or 
maintain  a  guaranteed  amount  of 
fmancial  assistance  necessary  to  permit 
eligible  low-income  students  who 
obtain  high  school  diplomas  or  the 
equivalent  to  attend  an  institution  of 
higher  education,  and 

fb)  Provide  financial  incentives  to 
enable  States,  in  cooperation  with  local 
educational  agencies,  institutions  of 
higher  education,  community 
organizations,  and  businesses,  to 
provide — 

(1)  .additional  counseling,  mentoring, 
academic  support,  outreach,  and 
supportive  services  to  preschool, 
elementary,  middle,  and  secondary 
s<jhool  students  who  are  at  risk  of 
dropping  out  of  school:  and 

(2)  Information  to  students  and  their 
parents  about  the  advantages  of 
obtaining  a  postsecondary  education 
and  their  college  financing  options. 

(Authority  20  U.S.C.  1070a-21) 

§  593.2    Who  is  eligible  to  participate  under 
this  program? 

(a)  States  that  meet  the  requirements 
of  §§693.10.  693.11.  693.12,  693.13. 
693.20,  693.21,  and  693.22  are  eligible 
to  receive  grants  under  this  program. 

(b)  Under  the  early  intervention 
component,  students  who  meet  the 
requirements  of  §693.3ffare  eligible  to 
participate  in  the  State-administered 
programs  under  this  part. 

(c)  Under  the  scholarship  component, 
students  who  meet  the  requirements  of 
§  693.40  are  eligible  to  receive 
scholarships  from  States  under  this 
program. 

(Authority:  20  U.S.C.  1070a-22  to  1070a-24) 

§  693.3    What  kinds  of  activities  may  t>e 
assisted  under  this  program? 

Under  the  NEISP  Program,  a  State 
mav  use  its  allotment  under  §693.21  or 
§693.22  to- 
la) Provide  a  variety  of  early 
intervention  services  such  as 
comprehensive  mentoring,  counseling, 
outreach,  and  other  supportive  services 
to  eligible  students  enrolled  in 
preschool  through  grade  12.  including 
pre-freshman  summer  programs;  and 


(b)  Award  scholarships  to  eligible 
low-income  students  for  attendance  at 
any  institution  of  higher  education 
participating  in  the  Federal  Pell  Grant 
Program. 
(Authority:  20  U.S.C.  1070a-22  to  1070a-24) 

§693.4    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
NEISP  Program: 

(a)  The  regulations  in  this  part  693. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  If  the  amount  appropriated  for  the 
program  is  less  than  S50.000.000.  34 
CFR  part  75  (Direct  Grant  Programs). 

(2)  If  the  amount  appropriated  for  the 
program  is  $50,000,000  or  more,  34  CFR 
part  76  (State-Administered  Programs). 

(3)  34  CFR  part  77  (Definitions  That 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  82  (New  Re.strictions 
on  Lobbving). 

(7)  34  CFR  part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(c)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965.  as 
Amended  in  34  CFR  part  600. 

(d)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 

(Authority  20  U.S.C.  1070a-21  through 
1070a-27J 

§  693.5    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 
Application 
Award 
Budget 

Budget  Period 
Department 
Elementary  school 
Fiscal  Year 
Grant 
Grantee 

Local  educational  agency  (LEA) 
Private 
Project 

Project  Period 
EDGAR 
Secretary 
State 


(b)  Definitions  in  Section  481  (a)  and 
id]  of  the  HEA.  The  following  terms 
used  in  this  part  are  defined  in  section 
481  of  the  HEA: 

Academic  year 

Award  year 

Institution  of  higher  education 

(c)  Definitions  in  subpart  A  of  the 
Institutional  Eligibility  regulations,  34 
CFR  600.1.  The  following  term  used  in 
this  part  is  defined  in  34  CFR  600.1: 
Recognized  equivalent  of  a  high  school 

diploma 

(d)  Other  definitions  that  apply  to  this 
part.  The  following  definitions  also 
apply  to  this  part: 

At-risk  student  means  a  preschool 
through  grade  12  student  whom  a  State 
identifies  as  being  a  potential  dropout 
from  secondary  or  postsecondary 
.school. 

Disadvantaged  student  means  a 
student  who  is  either 

(1)  A  low-income  individual  who  is 
also  a  first-generation  college  student,  or 

(2)  A  student  with  disabilities. 
Early  intervention  program  means  a 

program  that  provides  education-related 
activities  such  as  counseling,  mentoring, 
academic  support,  outreach,  and  other 
supportive  services,  including  providing 
information  on  opportunities  for 
postsecondary  student  financial  aid,  to 
students  enrolled  in  preschool  through 
grade  12. 

First-generation  college  student 
means — 

(1)  A  student  neither  of  whose  parents 
completed  a  baccalaureate  degree;  or 

(2)  A  student  who  regularly  resides 
with  and  receives  support  from  only  one 
parent  who  did  not  complete  a 
baccalaureate  degree. 

HEA  means  the  Higher  Education  Act 
of  1965.  as  amended. 

Limited  proficiency  in  English  with 
reference  to  an  individual,  means  an 
individual — 

(l)(i)  Who  was  not  born  in  the  United 
States; 

(ii)  Whose  native  language  is  other 
than  English; 

(iii)  Who  comes  from  an  environment 
in  which  a  language  other  than  English 
is  most  relied  on  for  communication;  or 

(iv)  Who  is  an  American  Indian  or 
Alaskan  Native  student  and  comes  from 
an  environment  in  which  a  language 
other  than  English  has  had  a  significant 
impact  on  his  or  her  level  of  proficiency 
in  English;  and 

(2)  Who.  as  a  result  of  the 
circumstances  described  in  paragraph 
(1)  of  this  definition,  is  unable  to  learn 
successfully  in  classrooms  in  which 
instruction  is  in  English  because  he  or 
she  cannot  adequately  understand, 
speak,  read,  or  write  English. 
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Low-income  individual  means  an 
individual  whose  taxable  family  income 
for  tiie  year  before  the  year  in  which  he 
or  she  is  scheduled  to  receive  assistance 
under  this  part  did  not  e.xceed  150 
percent  of  an  amount  equal  to  the 
poverty  level  determined  by  using 
criteria  of  poverty  establislied  by  the 
U.S.  Bureau  of  the  Census  or  a  resident 
who  is  considered  to  be  a  low-income 
resident  by  the  State  in  which  he  or  she 
lives. 

Postsecondary  education  means  a 
program  of  education  beyond  the 
secondary  school  level. 

Priority  student  means  any  student 
within  a  State  in  preschool  through 
grade  12  who  is  eligible — 

(1)  To  be  counted  as  attending  an 
institution  receiving  Federal  funds 
under  chapter  1  of  the  Elementary  and 
Secondary  Education  Act  of  1965; 

(2)  To  receive  free  or  reduced-price 
meals  under  the  National  School  Lunch 
Act;  or 

(3)  To  receive  assistance  under  the 
Aid  to  Families  with  Dependent 
Children  Act. 

Scholarship  means  an  award  made  to 
•  an  individual  under  this  part. 

Secondary  school,  as  defined  under 
section  1471(21)  of  the  Elementary  and 
Secondary  Education  Act  of  1965, 
means  a  day  or  residential  school  that 
provides  secondary  education,  as 
determined  under  State  law,  except  that 
it  does  not  include  any  education 
beyond  grade  12. 

State  educational  agency  (SEA),  as 
defined  under  section  1471(23)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  means  the  officer  or  agency 
primarily  responsible  for  the  State 
supervision  of  public  elementary  and 
secondary  schools. 

Student  with  a  disability,  as  defined 
in  section  3(2)  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C. 
12102(2)),  means  a  student  with  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  the  student  and 
thus  requires  special  education  and 
related  services. 

(Authority:  20  U.S.C.  1070a-21  through 

10708-27) 

Subpart  B — How  Does  a  State  Obtain 
a  Grant? 

§693.10    What  must  a  State  do  to  obtain  a 
grant  under  this  program? 

(a)  To  obtain  a  grant,  a  State  shall 
submit  to  the  Secretary  for  review  and 
approval  an  initial  plan  and  annual 
application  for  canning  out  the 
activities  under  the  NEISP  Program. 

(b)  The  Secretary  approves  a  State 
plan  that — 


(1)  By  direction  of  the  State's 
Governor,  designates  as  the  State  agency 
for  administering  the  program  under 
this  part,  either — 

(i)  The  State  agency  that  administers 
the  State  Student  Incentive  Grant 
Program  under  title  IV,  pmrt  A,  subpart 
4oftheHEA; 
(ii)  The  State  educational  agency;  or 
(iii)  Another  appropriate  State  agency 
approved  bv  the  Secretary; 

(2)  Provides  that  the  State  program 
under  this  part  shall  be  known  as  the 
"(insert  name  of  the  State]  National 
Early  Intervention  Scholarship  and 
Partnership  Program"  which  may  be 
referred  to  as  the  "[State  name]  NEISP 
Program,"; 

(3)  Demonstrates  to  the  satisfaction  of 
the  Secretary'  that  the  State  will  provide 
for  the  conduct  under  the  State's  NEISP 
Program  of  both — 

(i)  An  early  intervention  component 
meeting  the  requirements  under 
§  693.1 1  as  evaluated  by  the  Secretary 
under  the  criteria  in  §  693.20;  and 

(ii)  A  scholarship  component  meeting 
the  requirements  under  §693.12; 

(4)  Describes  the  administrative  plan 
for  implementing  the  State's  NEISP 
Program,  including  those  functions  that 
will  be  carried  out  by  public  and  private 
organizations;  and 

(5)  Provides  assurances  that  the  State 
will— 

(i)  Ensure  that  the  funds  provided 
under  this  part  supplement  and  do  not 
supplant  hinds  expended  for  State  and 
local  early  intervention  programs  and 
State  need-  and  non-need-based  student 
financial  grant  assistance  programs 
during  the  fiscal  year  2  years  prior  to  the 
fiscal  year  in  which  the  State  first 
received  funds  under  this  program; 

(ii)  Expend,  from  State,  local,  or 
private  funds  or  other  acceptable 
funding  methods,  not  less  than  one-half 
of  the  cost  of  the  program  under  this 
part; 

(iii)  Specify  the  methods  by  which 
such  share  of  the  costs  will  be  paid; 

(iv)  Not  use  less  than  25  percent  or 
more  than  50  percent  of  its  total  NTISP 
Program  funds  for  the  early  intervention 
component,  unless  the  State  can 
satisfactorily  demonstrate  in  its  plan 
submitted  to  the  Secretary  that  the  State 
has  additional  means  to  provide 
scholarships  to  students,  in  accordance 
with  the  waiver  provision  in  §  693.13(b); 

(v)  Expend  all  of  the  .NEISP  Program 
funds  under  the  scholarship  component 
only  to  provide  scholarships  to  eligible 
students;  and 

(vi)  Conduct  and  submit  to  the 
Secretary  a  biennial  evaluation  of  the 
early  intervention  program  assisted 
under  this  part  in  accordance  with  the 
requirements  in  §693.52. 


(c)  With  the  exception  of  its  initial 
year  of  participation  when  each  State 
also  must  submit  the  application 
required  under  §  693.13  at  the  same 
time  as  the  State  plan  under  paragraph 
(b)  of  this  section,  the  State  shall  submit 
annually  an  application  to  participate  in 
the  NEISP  Program  in  accordance  with 
the  requirements  in  §693.13. 

(Authority;  20  U.S.C.  10708-22  and  1070a- 
26) 

§  593.11     What  requirements  must  t>e  met 
by  the  State  under  the  program's  early 
intervention  component? 

(a)  A  State  shall  demonstrate  to  the 
Secretary  in  its  plan  submitted 
according  to  §  693.10(b)  how  its  early 
intervention  component  provides 
services  designed  to  meet  the  unique 
needs  of  the  State's  eligible  students 
enrolled  in  preschool  through  grade  12, 
including,  but  not  limited  to.  the 
following  kinds  of  activities — 

(1)  A  continuing  system  of  mentoring 
and  advising  that — 

(i)  Is  coordinated  with  the  Federal  and 
State  community  service  initiatives;  and 

(ii)  Includes  such  support  services 
as — 

(A)  Instniction  in  reading,  writing, 
study  skills,  mathematics,  and  other 
subjects  necessary  for  success  in 
education  beyond  secondary  school; 

(B)  After-school  and  summer  tutoring; 

(C)  Assistance  in  obtaining  summer 
jobs; 

(D)  Career  mentoring: 

(E)  Academic  counseling  and 
assistance  in  secondary  school  course 
selection; 

(F)  Financial  aid  counseling  that 
provides  information  on  the 
opportunities  for  postsecondary  student 
financial  assistance; 

(G)  Instruction  designed  to  prepare 
students  participating  in  the  program  for 
careers  in  which  students  from 
disadvantaged  backgrounds  are 
particularly  underrepresented,  as 
determined  by  the  Slate;  and 

(H)  Programs  and  activities 
specifically  designed  for  students  with 
limited  proficiency  in  English. 

(2)  Activities  designed  to  ensure  high 
school  completion  and  college 
enrollment  of  at-risk  students  by 
providing,  in  addition  to  the  activities 
specified  under  paragraph  (a)  of  this 
section,  the  following: 

(i)  Assessment  to  identify  at-risk 
students. 

(ii)  Skills  assessment. 

(iii)  Activities  to  encourage  volunteer 
and  parent  involvement  in  the  activities 
planned  under  this  section. 

(iv)  Programs  that  involve  the 
participation  of  former  or  current 
scholarship  recipients  as  mentors  or 
peer  counselors. 
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(v)  Personal  and  family  counseling, 
including  home  visits. 

(vi)  Staff  development  to  provide  the 
services  under  this  part. 

(3)  Adivities  that  encourage  students 
to  complete  secondan,'  school  and 
pursue  postsecondaPr'  education  by 
requiring  each  student  to  enter  into  an 
agreement  under  which  the  State  will 
provide  postsecondary  tuition 
assistance  to  a  student,  during  a  period 
of  time  to  be  established  by  the  State,  if 
the  student  agrees  to  achieve  certain 
academic  milestones,  such  as — 

(i)  Completing  the  prescribed  set  of 
secondary  courstis  required  for  an 
individual  to  be  eligible  for  a 
Presidential  Access  Scholarship  under 
chapter  3,  subpart  2.  part  A.  title  IV  of 
the  HEA;  and 

(ii)  Maintaining  satisfactory  academic 
progress  according  to  the  requirements 
in  34  CFR  668.7  in  a  postsecondary 
education  program. 

(4)  Pre-freshman  summer  programs 
that— 

(i)  Are  at  institutions  of  higher 
education  that  also  have  academic 
support  services  for  disadvantaged 
students  through  projects  regulated  by 
34  CFR  part  646.  Student  Support 
Serv  ices,  or  through  comparable 
projects  as  certified  by  the  SEA  or  other 
appropriate  State  agency  funded  by  the 
State  or  other  sources; 

(ii)  Assure  the  participation  of 
students  who  qualif>'  as  disadvantaged 
students  or  who  are  eligible  for 
comparable  programs  funded  by  the 
State  and  certified  under  paragraph 
(n)(4)(i)  of  this  section; 

(iii)  Provide  summer  services, 
including — 

(A)  instruction  in  remedial, 
developmental,  or  supportive  courses; 

(B)  counseling,  tutoring,  or 
orientation;  and 

(C)  grant  aid  to  students  to  cover  pre- 
freshman  summer  costs  for  books, 
supplies,  living  costs,  and  personal 
expenses;  and 

(iv)  Assure  that  participating  students 
will  receive  financial  aid  during  each 
academic  year  they  are  enrolled  at  the 
participating  institution  after  the  pre- 
freshman  summer. 

(5)  Other  activities  as  the  State 
proposes  and  the  Secretary  approves  as 
supportive  of  the  purposes  of  the  NEISP 
Program. 

(b)  The  State  shall  indicate  to  the 
Secretary  which  of  the  following 
permissible  service  providers  will 
conduct  the  early  intervention 
component  activities: 

(1)  Community-based  organizations. 

(2)  Elementary  or  seconaarv  schools. 

(3)  Institutions  of  higher  education. 

(4)  Public  and  private  agencies. 


(5)  Nonprofit  and  philanthropic 
organizations. 

(6)  Businesses. 

(7)  Institutions  and  agencies 
sponsoring  programs  authorized  under 
the  State  Student  Incentive  Grant 
Program,  subpart  4,  part  A.  title  IV  of 
the  HEA. 

(8)  Institutions  and  agencies 
sponsoring  programs  authorized  under 
the  Federal  TRIO  J'rograms,  chapter  1. 
subpart  2,  part  A,  title  IV  of  the  HEA. 

(9)  Religious  organizations. 

(10)  Other  organizations  proposed  by 
the  State  that  are  subsequently  deemed 
appropriate  by  the  Secretary. 

(c)  The  State  shall  describe  how  the 
service  providers  listed  in  paragraph  (b) 
of  this  section  will  administer  the  early 
intervention  component  activities. 

(d)  The  State  shall  propose  for  review 
by  and  approval  of  the  Secretary  the 
methods  by  which  it  will  target  its  early 
intervention  services  on  priority 
students. 

(Authority:  20  U.S.C.  1070a-23) 

§693.12    What  requirements  must  be  met 
by  the  State  under  the  program's 
scholarship  component? 

A  State  shall  provide  for  a  scholarship 
component  that — 

(a)  As  described  in  the  State's  plan 
approved  by  the  Secretary  under 

§  693.10,  is  closely  coordinated  with 
other  Federal,  State,  local,  and  private 
scholarship  programs  within  the  State; 

(b)  Awards  scholarships  only  to 
students  who  meet  the  eligibility 
requirements  in  §693.40; 

(c)  Places  a  priority  on  awarding 
scholarships  to  students  who  will 
receive  Federal  Pell  Grant  awards  for 
the  academic  year  in  which  the  award 
is  being  made  under  this  part  by — 

(1)  Selecting  those  eligible  students 
with  the  lowest  expected  family 
contributions  as  calculated  under  part  F 
of  title  IV  of  the  HEA  who  will  also 
receive  Federal  Pell  Grants;  and 

(2)  If  the  State  has  NEISP  Program 
scholarship  funds  remaining  after 
making  NEISP  awards  to  all  of  the 
eligible  Federal  Pell  Grant  recipients, 
awarding  the  remaining  NEISP  Program 
scholarship  funds  to  those  eligible 
students  with  the  lowest  expected 
family  contributions  who  will  not 
receive  Federal  Pell  Grant  awards; 

(d)  Awards  continuation  scholarships 
in  successive  award  years  to  each 
student  who  received  an  initial 
scholarship  and  who  continues  to  meet 
the  student  eligibility  requirements 
under  §693.40; 

(e)  Establishes  the  maximum  amount 
of  a  scholarship  that  each  eligible 
student  is  to  receive  and  ensures  that  no 
scholarship  is  less  than  the  lesser  of — 


(1)  75  percent  of  the  average  cost  of 
attendance,  as  determined  under  section 
472.  part  F  of  the  HEA,  for  an  in-State 
student  in  a  4-year  program  of 
instruction  at  public  institutions  of 
higher  education  in  the  State;  or 

(2)  The  maximum  Federal  Pell  Grant 
award  funded  for  that  fiscal  year; 

(f)  Ensures  that,  for  each  recipient  of 
a  scholarship  under  this  part,  a  Federal 
Pell  Grant  be  awarded  first,  other  public 
and  private  grant  and  scholarship 
assistance  be  awarded  second,  a 
scholarship  under  this  part  be  awarded 
third,  and  then  other  financial 
assistance  be  awarded; 

(g)  Ensures  that  no  scholarship 
awarded  under  this  part,  combined  with 
other  title  IV,  HEA  financial  assistance 
and  any  other  grant  or  scholarship 
assistance  exceeds  the  student's  total 
cost  of  attendance,  as  determined  under 
section  472,  part  F  of  the  HEA; 

(h)  Expends  all  NEISP  Program  funds 
under  the  scholarship  component,  as 
determined  according  to 
§  693.10(b)(5)(iv),  on  scholarships  to 
students; 

(i)  Notifies  recipients  of  scholarships 
under  this  part  that  they  are  to  be 
known  as  "linsert  name  of  the  State] 
National  Partnership  Scholars";  and 

(j)  Describes  to  the  .satisfaction  of  the 
Secretary  the  procedures  the  State  will 
use  to  award  scholarships  to  eligible 
students  in  the  event  that  the  State 
receives  reduced  or  no  Federal  funding 
under  the  NEISP  Program  during  any 
fiscal  year. 

(Authority:  20  U.S.C.  1070a-24) 

§693.13    What  information  must  a  State 
provide  in  its  annual  application  to  receive 
a  grant  under  the  NEISP  Program? 

(a)  Each  State  desiring  to  participate 
in  the  program  under  this  part  shall 
submit  an  application  annually  through 
the  State  agency  designated  to 
administer  the  NEISP  Program  under 
§  693.10(b)  that  contains  information 
required  by  the  Secretary  to  demonstrate 
that  the  State  meets  its  fund-matching 
assurances  provided  for  in  its  plan, 
including — 

(1)  The  total  amount  of  non-Federal 
funds,  listed  by  each  source,  that  the 
State  expects  to  expend  during  the  next 
award  year  that  will  total  one-half  or 
more  of  the  cost  of  the  NEISP  Program 
such  as — 

(i)  The  amount  of  the  scholarships 
paid  to  students  from  State,  local,  or 
private  funds  under  the  NEISP  Program; 

(ii)  The  amount  of  tuition,  fees,  room, 
or  board  waived  or  reduced  for 
recipients  of  grants  under  the  NTISP 
Program;  and 

(iii)  The  amount  expended  on 
documented,  targeted,  long-term 
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mentoring  and  counseling  provided  by 
volunteers  or  paid  staff  of  nonschool 
organizations,  including  businesses, 
religious  organizations,  community 
groups,  postsecondar)-  educational 
institutions,  nonprofit  or  philanthropic 
organizations,  and  other  organizations 
proposed  by  the  State  and  approved  by 
the  Secretary; 

(2)  A  description  of  the  specific 
methods  by  which  the  State's  share  of 
the  costs  under  the  NEISP  Program  will 
be  paid; 

(3)  The  percentage  of  the  State's 
Federal  allotment  that  it  plans  to 
expend  for  the  early  intervention 
component  of  its  NEISP  Program  and,  if 
the  State  requests  a  waiver  from  the 
Secretary  under  paragraph  (b)  of  this 
section,  the  State  shall  submit 
supporting  documentation,  including 
the  amount  and  source  of  its  additional 
assistance; 

(4)  The  documentation  that  assures 
the  Secretary  that  the  amount  of  funds 
provided  in  paragraph  (a)(1)  of  this 
section  will  supplement  and  not 
supplant  funds  expended  for  State  and 
local  early  inter\'ention  programs  and 
State  need-  and  non-need-based  student 
financial  grant  and  scholarship 
assistance  expended  during  the  fiscal 
year  2  years  prior  to  the  fiscal  year  in 
which  the  State  first  received  funds 
under  this  program;  and 

(5)(i)  Proposed  changes  to  the  initial 
State  plan  that  was  approved  by  the 
Secretary,  according  to  §  693.l6(b),  for 
the  review  and  approval  of  the 
Secretary;  or 

(ii)  If  no  changes  to  its  initial  plan  are 
proposed,  an  assurance  that  the  State 
will  continue  to  operate  its  NEISP 
Program  acxording  to  the  existing  State 
plan  approved  by  the  Secretary  under 
§  693.10(b). 

(b)  The  Secretary  waives  the 
requirement  in  §  693.10(b)(5)(iv)  and 
allows  the  State  to  exceed  the  50 
percent  limit  on  expenditure  of  its 
Federal  allotment  for  the  early 
intervention  component  if  the  State  can 
demonstrate  to  the  satisfaction  of  the 
Secretary  that  the  State  has  another 
adequate  means  to  provide  scholarships 
to  eligible  students  under  the  NEISP 
Program. 

(Authority:  20U.S.C.  1070a-22) 

Subpart  C — How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  693.20    What  chterla  does  the  Secretary 
use  to  determine  wt>ether  a  State's 
proposed  early  Intervention  component 
meets  the  requirements  under  this 
program? 

The  Secretary  uses  the  following 
criteria  to  determine  whether  a  State's 


early  inter\ention  component  proposed 
under  §693. 10(b)(3)(i)  meets  the 
requirements  of  §  693.1 1: 

(a)  Plan  of  operation.  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  the  quality  of 
the  operating  plan  of  the  early 
intervention  component. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
component; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  component; 

(iii)  A  clear  description  of  how  the 
State's  proposed  early  intervention 
component  relates  to  the  purpose  of  the 
program; 

(iv)  The  way  that  the  State  plans  to 
use  its  resources  and  personnel  to 
achieve  the  objectives  of  the  component; 

(v)  A  clear  description  of  the  methods 
that  the  State  will  use  to  target  early 
intervention  services  to  priority 
students.  The  State  must  base  the 
proposed  methods  on  the  latest 
available  State  data.  The  State  may 
target  services  on  priority  students  by — 

(A)  Elementary  and  secondary  schools 
with  high  concentrations  of  priority 
students  within  the  State; 

(B)  Appropriate  identifiable 
geographic  areas  such  as  counties  or 
school  districts  (including  both  public 
and  private  schools)  with  high 
concentrations  of  priority  students 
within  the  State;  or 

(C)  Other  methods  proposed  by  a 
State  and  approved  by  the  Secretary; 

(vi)  A  clear  description  of  the 
comprehensive  long-term  mentoring 
and  advising  that  the  State  plans  to 
provide  to  eligible  students;  and 

(vii)  The  extent  to  which  other  State 
grant  funds  are  available  to  eligible 
NEISP  students  for  postsecondary 
educational  scholarships  if  the  Federal 
scholarship  component  of  the  program 
is  unfunded  or  reduced. 

(b)  Quality  of  key  personnel.  (1)  The 
Secretary  reviews  each  State  plan  for 
information  that  shows  the 
qualifications  of  the  key  personnel  the 
State  plans  to  use  to  administer  its  early 
intervention  component. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  director  of 
the  early  intervention  component; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
component;  and 

(iii)  The  amount  of  time  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  will  spend  working  in  the 
activities  under  this  component. 

(3)  To  determine  the  qualifications  of 
the  key  personnel,  the  Secretary 


considers  evidence  of  past  experience 
and  training  in  fields  related  to  the 
objectives  of  the  early  inter\'ention 
component  as  well  as  other  information 
the  State  provides. 

(c)  Budget  and  cost  effectiveness.  (1) 
The  Secretary  reviews  each  State's  plan 
for  information  that  shows  that  the  early 
intervention  component  has  an 
adequate  budget  and  is  cost-effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  early 
intervention  component  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  activities  under  the  component. 

(3)  The  Secretary  reviews  the  State's 
budget  for  the  early  inter\'ention 
component  to  verify  that  not  more  than 
50  percent  of  the  State's  allotment  is 
projected  to  be  spent  on  its  early 
intervention  component  unless  the  State 
requests  and  is  granted  a  waiver  under 

§  693.13(b). 

(d)  Adequacy  of  resources:  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  that  the  State 
plans  to  devote  adequate  resources  to  its 
early  intervention  component. 

(2)  The  Secretar>-  loolcs  for 
information  that  shows — 

(i)  The  facilities  that  the  State  plans 
to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  State  plans  to  use  are  adequate. 

(e)  Need  for  the  program.  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  the  need  for  the 
early  intervention  component  and  the 
methods  for  targeting  its  early 
intervention  component  activities  on 
eligible  students. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  number  and  percentage  of 
students  who  are  eligible  to  be  served  by 
the  State's  early  intervention 
component,  including  students  who  are 
priority  students  and  students  who  are 
disadvantaged; 

(ii)  The  extent  to  which  the  State 
documents  its  need  for  the  services  and 
activities  that  the  State  proposes  to 
provide  under  its  early  inten'ention 
component; 

(iii)  The  ratio  of  secondary  school 
counselors  to  all  students  and  to  early 
inter\'ention  eligible  students,  if  the  data 
is  available; 

(iv)  For  each  of  the  3  preceding  years, 
if  available,  the  estimated  dropout  rates 
for  the  State,  including  the  dropout  rate 
for  all  students  and  for  students  eligible 
for  the  early  inter\'ention  component  as 
proposed  by  the  State;  and 

(v)  For  each  of  the  3  preceding  years, 
if  available,  the  estimated  number  and 
percentage  of  students  in  the  State  who 
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enrolled  in  postsecondary  institutions 
for— 

(A)  All  students  who  were  eligible  to 
enroll;  and 

(B)  Students  who  would  have  been 
eligible  for  the  State's  proposed  early 
intervention  component. 

(0  Like!  ^ood  for  success.  (1)  The 
Secretary  reviews  each  State  plan  for 
information  that  shows  the  likelihood  of 
success  of  its  early  intervention 
component. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  State's  early  intervention 
component  is  likely  to — 

(i)  Enable  the  participants  to  develop 
academic  skills,  such  as  reading, 
writing,  mathematics,  and  study  skills, 
that  are  essential  for  postsecondary 
education; 

(ii)  Improve  academic  skills  and 
motivate  the  participants  to  complete  a 
secondary'  educational  program  and 
subsequently  gain  admission  to 
postsecondary  education  institutions; 
and 

(iii)  Increase  the  secondary  and 
postsecondary  readmission  rates  of 
those  participants  who  have  not 
completet'    ?condary  or  postsecondary 
education. 

(3)  The  Secretary  also  looks  for 
information  that  shows  how 
comprehensively  the  State's  proposed 
early  intervention  component — 

(i)  Identifies  and  selects  eligible 
participants; 

(ii)  Diagnoses  each  participant's  need 
for  academic  support  in  order  to 
successfully  pursue  a  program  of 
postsecondary  education, 

(iii)  Develops  a  plan  of  program 
support  to  improve  each  participant's 
skills;  and 

(iv)  Provides  the  services  and 
activities  Hsted  in  §  693.11(a)  that  relate 
to  the  goals  of  the  NEISP  Program. 

(gj  Public  and  private  support.  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  how  the  State 
will  put  in  place  a  partnership  of  public 
and  private  organizations  within  the 
State  to  ad.:,inister  the  early 
inten.'ention  component  of  the  program 
under  this  part. 

(2)  The  Secretan,'  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  State  has 
received  and  has  included  in  its  plan 
wTitten  commitments  by  organizations 
that  will  provide  early  intervention 
services  under  §693.1 1(b);  and 

(ii)  The  existence  of  a  plan  to  inform 
the  residents  of  the  State  of  the  NEISP 
Program  services  and  eligibility  criteria. 

(h)  Coordination  with  other  early 
inten-ention  activities. 

(1)  The  Secretary  reviews  each  State's 
plan  for  information  that  shows  how  the 


State  will  coordinate  its  early 
intervention  component  with  existing 
early  intervention  activities  within  the 
State. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  State  has 
investigated  early  intervention  program 
activity  and  included  in  its  plan  the 
number  and  types  of  currently  operating 
public  and  private  early  intervention 
programs  within  the  State; 

(ii)  The  extent  to  which  the  State's 
proposed  plan  will  supplement  existing 
Federal,  State,  local,  and  private  early 
intervention  programs  within  the  State, 
such  as  the  Federal  Head  Start,  Chapter 
1  Program  in  Local  Educational 
Agencies,  and  TRIO  programs;  and 

(iii)  The  written  plans  and 
commitments  submitted  to  the  State  by 
other  early  intervention  program 
providers  that  the  State  plans  to  use  as 
either  early  intervention  service 
providers  under  § 693.11(b)  eras 
support  organizations  for  those  service 
providers. 

(i)  Evaluation  report  plan.  (1)  The 
Secretary  reviews  each  State's  plan  to 
evaluate  the  quality  of  the  proposed 
biennial  evaluation  report  of  the  early 
intervention  component  of  the  program. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  quality  of  the  design  of  the 
component; 

(ii)  The  extent  that  the  methods  of 
evaluation  are  appropriate  for  the 
program  and  the  extent  they  are 
objective  and  produce  useful  data  that 
are  quantifiable; 

(iii)  The  State's  commitment  to  design 
an  evaluation  report  to  measure 
objectively  performance  against,  at  a 
minimum,  the  following  standards: 

(A)  The  effectiveness  of  the  State's 
program  in  meeting  the  purposes  of  the 
program. 

(B)  The  effect  of  the  program  on  the 
student  recipients  being  served  by  the 
program. 

(C)  The  barriers  to  the  effectiveness  of 
the  program  and  recommendations  for 
changes  or  improvements  to  the 
program. 

(D)  The  cost -effectiveness  of  the 
program. 

(E)  The  extent  to  which  the  student 
recipients  comply  with  the 
requirements  of  the  program;  and 

(iv)  Any  other  pertinent  program 
measurements  concerning  the  early 
intervention  component  that  the  State 
believes  would  be  useful  to  the 
Secretary,  which  may  be  displayed 
through  analytical  charts,  tables,  and 
graphs. 

(Authority:  20  U.S.C  1070a-23) 


§  693.21    How  does  the  Secretary  altot 
funds  to  a  State? 

(a)  If  the  amount  appropriated  for  the 
program  under  this  part  for  a  .Iscal  year 
is  $50,000,000  or  more,  the  Secretary 
allots  to  each  State  that  has  submitted 
an  approved  plan  under  §  693.10  and  an 
approved  application  under  §  693.13,  an 
amount  that  bears  the  same  ratio  to  the 
total  appropriation  as  the  amount 
allocated  to  the  LEAs  in  the  State  under 
34  CFR  part  200  bears  to  the  total 
amount  allocated  to  all  LEAs  in  all 
States  using  the  most  recently  available 
data. 

fb)  If  the  amount  appropriated  for  the 
program  under  this  part  for  a  fiscal  year 
is  less  than  $50,000,000.  the  Secretary 
allots  funds  to  each  State  in  accordance 
with  the  provisions  in  §  693.22. 

(c)  From  the  allotment  calculated  in 
this  section,  the  Secretary  disburses  to 
a  State  an  amount  equal  to  not  more 
than  one-half  of  the  total  amount  of 
funds  from  all  sources  the  State  projects 
that  it  will  expend  on  its  NEISP  Program 
for  a  fiscal  year  as  reported  on  its  annual 
application  under  §  693.13(a). 

(d)  A  State  may  expend  from  its 
Federal  allotment  no  more  than  one-half 
of  the  total  amount  of  funds  the  State 
expends  under  its  NEISP  Program  for 
that  fiscal  year. 

(Authority:  20  U.S.C  1070a-25) 

§  693.22    How  does  the  Secretary  aJict 
funds  to  States  on  a  competitive  basis? 

(a)  The  Secretary  allots  funds  to  States 
under  this  program  on  a  competitive 
basis  if  the  program  appropriation  for  a 
fiscal  year  is  less  than  $50,000,000. 

fb)  "The  Secretary  conducts  a  grant 
competition  for  the  States  by  means  of 
a  notice  published  in  the  Federal 
Register  that  contains  the  information 
needed  by  a  State  to  apply  for  funds 
under  a  discretionary  NEISP  Program 
competition.  The  Secretary'  evaluates  a 
State's  application  for  funds  under  a 
discretionary  NEISP  Program 
competition  on  the  basis  of  the  extent  to 
which  the  State  fulfills  the  requirements 
listed  in  §§693.10.  693.11,  693.12. 
693.13,  and  693.20,  and  the  selection 
criteria  in  this  section. 

(c)(1)  The  Secretary  uses  the  selection 
criteria  in  paragraph  (d)  of  this  section 
to  evaluate  applications  for  grants  under 
this  program. 

(2)  The  maximum  score,  not  including 
prior  grant  recipient  priority  points  in 
paragraph  (d)(12)  of  this  section,  for  all 
of  these  criteria  is  140  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses  in 
paragraph  (d). 

(4)  In  the  final  selection  of  similarly 
rated  applications,  the  Secretary 
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considers  the  extent  to  which  a  State 
provides — 

(i)  A  comprehensive  State-wide  early 
intervention  and  post.secondary 
educational  scholarship  program; 

(ii)  Eligible  students  with 
comprehensive  long-term  mentoring 
and  advising;  and 

(iii)  Eligible  students  with  State  grant 
funds  for  their  postsecondary  education 
as  compared  to  the  other  States  who 
apply  for  grant  funds. 

(d)(1)  Need  for  the  program.  (20 
points)  The  Secretary  reviews  each 
State's  application  for  information  that 
shows  the  need  for  the  State-wide  early 
intervention  component  and  the 
methods  for  targeting  its  early 
intervention  component  activities  on 
eligible  students  including 
consideration  of — 

(i)  The  number  and  percentage  of 
students  who  are  eligible  to  be  served  by 
the  State's  early  intervention 
component,  including  students  who  are 
priority  students  and  students  who  are 
disadvantaged; 

(ii)  The  extent  to  which  the  State 
documents  its  need  for  the  services  and 
activities  that  the  State  proposes  to 
provide  under  its  early  intervention 
component; 

(iii)  The  ratio  of  secondary  school 
counselors  to  all  students  and  to  early 
intervention  eligible  students,  if  the  data 
is  available; 

(iv)  For  each  of  the  three  preceding 
years,  if  available,  the  estimated  dropout 
rates  for  the  State,  including  the  dropout 
rate  for  all  students  and  for  students 
eligible  for  the  early  intervention 
component  as  proposed  by  the  State; 
and 

(v)  For  each  of  the  three  preceding 
years,  if  available,  the  estimated  number 
and  percentage  of  students  in  the  State 
who  enrolled  in  postsecondary 
institutions  for — 

(A)  All  students  who  were  eligible  to 
enroll;  and 

(B)  Students  who  would  have  been 
eligible  for  the  State's  proposed  early 
intervention  component;  and 

(vi)  Describes  the  procedures  the  State 
will  use  to  award  postsecondary 
education  scholarships  to  eligible 
students  in  the  event  that  the  State 
receives  reduced  or  no  Federal  funding 
under  the  NEISP  Program  during  any 
fiscal  year. 

(2)  Plan  of  operation.  (30  points)  The 
Secretary  reviews  each  State's 
application  for  information  that  shows 
the  quality  of  the  operating  plan  of  the 
State-wide  early  intenention 
component,  including — 

(i)  (3  points)  The  quality  of  the  design 
of  the  component; 


(ii)  (3  points)  An  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the 
component; 

(iii)  (3  points)  A  clear  description  of 
how  the  State's  proposed  early 
intervention  component  relates  to  the 
purpose  of  the  program; 

(iv)  (3  points)  The  way  that  the  State 
plans  to  use  its  resources  and  personnel 
to  achieve  the  objectives  of  the 
component; 

(v)  (3  points)  A  clear  description  of 
the  methods  that  the  State  will  use  to 
target  early  intervention  services  to 
priority  students.  The  State  must  base 
the  proposed  methods  on  the  latest 
available  State  data.  The  State  may 
target  services  on  priority  students  by — 

(A)  Elementary  and  secondary  schools 
with  high  concentrations  of  priority 
students  within  the  State; 

(D)  Appropriate  identifiable 
geographic  areas  such  as  counties  or 
school  districts  (including  both  public 
and  private  schools)  with  high 
concentrations  of  priority  students 
within  the  State;  or 

(C)  Other  methods  proposed  by  a 
State  and  approved  by  the  Secretan,'; 

(vi)  (7  points)  A  clear  description  of 
the  comprehensive  long-term  mentoring 
and  advising  that  the  State  plans  to 
provide  to  eligible  students;  and 

(vii)  (8  points)  The  extent  to  which 
other  State  grant  funds  are  available  to 
eligible  NEISP  students  for  their 
postsecondary  education  if  the  Federal 
scholarship  component  of  the  program 
is  unfunded  or  reduced. 

(3)  Quality  of  key  personnel.  (10 
points)  (i)  The  Secretary  reviews  each 
State  application  for  information  that 
shows  the  qualifications  of  the  key 
personnel  the  State  plans  to  use  to 
administer  its  State- wide  early 
intervention  component  including — 

(A)  The  qualifications  of  the  director 
of  the  early  intervention  component; 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
component;  and 

(C)  The  amount  of  time  each  person 
referred  to  in  paragraphs  (d)(3)(i)  (A) 
and  (B)  of  this  section  will  spend 
working  in  the  activities  under  this 
component. 

(li)  To  determine  the  qualifications  of 
the  key  personnel,  the  Secretary 
considers  evidence  of  past  experience 
and  training  in  fields  related  to  the 
objectives  of  the  early  intervention 
component  as  well  as  other  information 
the  State  provides. 

(4)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary-  reviews  each 
State's  application  for  information  that 
shows  that  the  early  intervention 


component  has  an  adequate  budget  and 
is  cost-efTective  including — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  early 
inter\'ention  component  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  activities  under  the  component. 

(5)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  State's 
application  for  information  that  shows 
that  the  State  plans  to  devote  adequate 
resources  to  its  early  intervention 
component  including — 

(i)  The  facilities  that  the  State  plans 
to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  State  plans  to  use  are  adequate. 

(6)  Likelihood  for  success.  (20  points) 
The  Secretary  reviews  each  State 
application  for  information  that  shows 
the  extent  to  which  the  State's  early 
intervention  component  is  likely  to— 

(i)  Enable  the  participants  to  develop 
academic  skills,  such  as  reading, 
writing,  mathematics,  and  study  skills, 
that  are  essential  for  postsecondary 
education; 

(ii)  Improve  academic  skills  and 
motivate  the  participants  to  complete  a 
secondary  educational  program  and 
subsequently  gain  admission  to 
postsecondary  education  institutions; 

(iii)  Increase  the  secondary  and 
postsecondary  readmission  rates  of 
those  participants  who  have  not 
completed  secondary  or  postsecondary 
education; 

(iv)  Identify'  and  select  eligible 
participants; 

(v)  Diagnose  each  participant's  need 
for  academic  support  in  order  to 
successfully  pursue  a  program  of 
postsecondary  education;  and 

(vi)  Develop  a  plan  of  program 
support  to  improve  each  participant's 
skills. 

(7)  Public  and  private  support.  (15 
points)  The  Secretary  reviews  each 
State's  application  for  information  that 
shows  how  ihe  State  will  put  in  place 
a  partnership  of  public  and  private 
organizations  within  the  State  to 
administer  the  early  intervention 
component  of  the  program  including — 

(i)  The  extent  to  which  the  State  has 
received  and  has  included  in  its  plan 
written  commitments  by  organizations 
that  will  provide  early  intervention 
services;  and 

(ii)  The  existence  of  a  plan  to  inform 
the  residents  of  the  State  of  the  NEISP 
Program  services  and  eligibility  criteria. 

(8)  Coordination  with  other  early 
intenvntion  activities.  (15  points)  The 
Secretary  reviews  each  Stale's 
application  for  information  that  shows 
how  the  State  will  coordinate  its  early 
intervention  component  with  existing 
early  intervention  activities  within  the 
State  including — 
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(i)  The  e\  ont  to  which  the  State  has 
investigated  early  intervention  program 
activity  and  included  in  its  plan  the 
number  and  types  of  currently  operating 
public  and  private  early  intervention 
programs  within  the  State; 

(ii)  The  extent  to  which  the  Stale's 
proposed  plan  w.ll  supplement  existing 
Federal,  State,  local,  and  private  early 
intervention  programs  within  the  State, 
such  as  the  Federal  Head  Start,  Chapter 
1  Program  in  Local  Educational 
Agencies,  and  TRIO  programs;  and 

(iii)  The  written  plans  and 
commitments  submitted  to  the  State  by 
ether  early  intervention  program 
providers  that  the  State  plans  to  use  as 
either  early  inter\'ention  service 
providers  or  as  support  organizations  for 
those  service  providers. 

(9)  Willingness  to  overmatch.  (10 
points)  The  Secretary  reviews  each 
State's  app''"afion  to  determine  whether 
the  State  is  willing  to  contribute  more 
than  one-half  the  cost  of  the  program 
and  the  extent  to  which  the  State  will 
overmatch  its  Federal  allotment. 

(10)  Evaluation  report  plan.  (10 
points)  The  Secretary  reviews  each 
State's  application  to  evaluate  the 
quality  of  the  proposed  biennial 
evaluation  report  of  the  early 
intervention  component  of  the  program 
including — 

(i)  The  quality  of  the  design  of  the 
component; 

(ii)  The  extent  that  the  methods  of 
evaluation  are  appropriate  for  the 
program  and  the  extent  they  are 
objective  and  produce  useful  data  that 
are  quantifiable;  and 

(iii)  The  State's  commitment  to  design 
an  evaluation  report  to  measure 
objectively  performance  against,  at  a 
minimum,  the  following  standards: 

(A)  The  t..iX;tiveness  of  the  State's 
program  in  meeting  the  purposes  of  the 
program. 

(B)  The  effect  of  tlie  program  on  the 
student  recipients  being  served  by  the 
program. 

(C)  The  barriers  to  the  effectiveness  of 
the  progra.Ti  and  recommendations  for 
changes  or  improvements  to  the 
program. 

(D)  The  cost-effectiveness  of  the 
program. 

(E)  The  extent  to  which  the  student 
recipients  comply  with  the 
requirements  of  the  program;  and 

(iv)  Any  other  pertinent  program 
measurements  concerning  the  early 
intervention  component  that  the  State 
believes  would  be  useful  to  the 
Secretary,  which  may  be  displayed 
through  analytical  charts,  tables,  and 
graphs. 

(11)  Prior  "\perience.  (20  points)  In 
any  award  >ear  subsequent  to  the  1994- 


95  award  year,  the  initial  year  for  which 
Federal  funds  were  appropriated  for  this 
program,  the  Secretary  gives  priority  to 
each  State  applicant  that  has  conducted 
a  NEISP  Program  within  the  fiscal  j'ear 
prior  to  the  fiscal  year  for  which  the 
State  applicant  is  applying  in 
accordance  with  the  following 
procedures: 

(i)  To  determine  the  number  of 
priority  points  to  be  awarded  each 
eligible  Stale  applicant,  the  Secretary 
considers  tlie  State's  prior  experience  of 
program  participation  in  accordance 
with  paragraphs  (d)(ll)  (ii)  and  (iii)  of 
this  section. 

(ii)  The  Secretary  may  add  from  one 
to  twenty  points  to  the  point  score 
obtained  on  the  basis  of  the  selection 
criteria,  based  on  the  State  applicant's 
success  in  meeting  the  administrative 
requirements  and  programmatic 
objectives  of  paragraph  (d)(ll)(iii)  of 
this  section. 

(iii)  The  Secretary — ^based  on 
information  contained  in  one  or  more  of 
the  following:  performance  reports, 
audit  reports,  site  visit  reports,  program 
evaluation  reports,  the  previously 
handed  appUcation,  the  negotiated 
program  plan  or  plans,  previous  State 
matching  funds,  and  the  application 
under  consideration — considers 
information  that  shows — 

(A)  (5  points)  The  extent  to  which  the 
State's  program  has  served  the  number 
of  student  participants  it  was  funded  to 
serve; 

(B)  (5  points)  The  extent  to  which  the 
State's  program  has  achieved  the  goals 
and  objectives  as  stated  in  the 
previously  funded  application  or 
negotiated  program  plan; 

(C)  (5  points)  The  extent  to  which  the 
State  has  met  the  administrative 
requirements — including  recordkeeping, 
reporting,  and  financial  accountability — 
under  the  terms  of  the  previously 
funded  award;  and 

(D)  (5  points)  The  extent  to  which  the 
State  has  provided  funds  to  match  its 
Federal  allotment. 

(e)  The  Secretary  disburses  to  each 
State  selected  in  the  competition 
conducted  under  paragraph  (b)  of  this 
section  an  amount  equal  to  not  more 
than  one-half  of  the  total  amount  of 
funds  from  all  sources  the  State  projects 
that  it  will  expend  on  its  NEISP  Program 
for  a  fiscal  year  as  reported  on  its  annual 
application  under  §693. 13(a)(1). 

(Authority:  20  U.S.C  1070a-25) 


Subpart  D — How  Does  a  Student 
Participate  in  the  Early  Intervention 
Component  Under  the  NEISP 
Program? 

§  693.30    What  are  the  requirements  for  a 
student  to  be  a  participant  in  the  early 
Intervention  component  of  this  program? 

The  State  agency  administering  the 
NEISP  Program,  as  approved  by  the 
Secretary  under  §693. 10[b)(l),'shall 
select  students  in  preschool  through 
grade  12  to  participate  in  the  State's 
early  intervention  component,  each  of 
whom — 

(a)(1)  Is  a  citizen  or  a  national  of  the 
United  States; 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(3)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(4)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(b)  Is,  at  the  time  of  initial  selection, 
a  priority  student,  an  at-risk  student,  a 
disadvantaged  student,  or  a  student 
with  a  limited  proficiency  in  English; 

(c)  Has  a  need  for  academic  support, 
as  detenr:ined  by  the  State,  to  pursue 
his  or  her  education  successfully; 

(d)  Resides  within  the  State; 

(e)  Is  not  currently  enrolled  in  a 
program  of  postsecondarv  education; 

(f)  Meets  such  other  criteria  as  the 
State  includes  in  its  plan  in  order  to 
meet  the  unique  needs  of  the  State  and 
that  are  approved  by  the  Secretary;  and 

(g)  For  an  otherwise  eligible  student 
who  is  attending  secondary  school,  is  a 
student  whom  the  State  determines  can 
reasonably  be  expected  to  meet  the 
student  eligibility  requirements  of  34 
CFR  66>8.7  for  Federal  student  financial 
assistance  and  such  other  requirements 
as  necessary  to  qualify  for  State,  local, 
or  private  student  financial  assistance, 
at  such  time  as  the  student  enrolls  in 
postsecondary  education. 

(Authority:  20  U.S.C  1070a-23) 

Subpart  E — How  Does  a  State  Award  a 
Scholarship  to  a  Student? 

§  693.40    What  are  the  requirements  for  a 
student  to  receive  a  scholarship  under  this 
program? 

To  be  eligible  for  a  scholarship  under 
the  schoiai-ship  component  of  this 
program,  a  student  must — 

(a)  Apply  for  the  scholarship  by 
following  the  application  procedures 
and  deadlines  established  by  the  State 
agency  approved  by  the  Secretary  under 
§  693.10(b)(1)  to  administer  the  NEISP 
Program  in  the  State  in  which  the 
individual  resides; 
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(b)  Meet  the  relevant  eligibility 
requirements  contained  in  34  CFR 
668.7; 

(c)  Be  less  than  22  years  old  at  the 
time  his  or  her  first  scholarship  is 
awarded; 

(d)  Be  enrolled  or  accepted  for 
enrollment  in  a  program  of  instruction 
at  an  institution  of  higher  education  that 
is  located  within  the  State's  boundaries. 

•xcept  that  a  State,  at  its  option,  may 
offer  such  a  scholarship  to  a  student 
who  attends  an  eligible  institution  of 
higher  education  outside  of  the  State; 
and 

(e)(1)  Have  participated  in  the  early 
intervention  component  of  the  program 
under  this  part;  or 

(2)  Be  a  student  whom  the  State 
documents  as  having  successfully 
participated  in  a  Federal  TRIO  program 
funded  under  chapter  1,  subpart  2,  part 
A  of  title  IV  of  the  HEA  as  determined 
by  an  administrator  of  the  appropriate 
Federal  TRIO  program  in  which  the 
student  participated. 

(Authority:  20  U.S.C.  1070a-24) 

Subpart  F— What  Postaward 
Conditions  Must  Be  Met  by  a  State? 

§  593.50    What  are  allowable  costs 
attributabis  to  administration  of  the  early 
intervention  component? 

A  State  may  use  its  NEISP  Program 
funds  for  the  following  allowable  costs 
not  specifically  covered  by  34  CFR  parts 
76  or  80  that  are  reasonably  related  to 
carrying  out  the  early  intervention 
component  of  the  NEISP  Program: 

(a)  In-service  training  of  project  staff. 

(b)  Transportation  and  meal  costs  for 
participants  and  staff  for — 

(1)  Approved  visits  to  postsecondary 
educational  institutions  in  the  area; 

(2)  Participation  in  "College  Days" 
and  "College  Fair"  activities;  and 

(3)  Field  trips  to  obser\'e  and  meet 
with  people  who  are  employed  in 
various  career  fields  and  who  can  act  as 
role  models  for  early  intervention 
participants. 

(c)  Purchasing  testing  materials. 

(d)  Admission  fees,  transportation, 
and  other  costs  necessary  to  participate 
i  1  field  trips,  attend  educational 
activities,  visit  museums,  and  attend 
other  events  that  have  as  their  purpo.se 
the  intellectual,  social,  and  cultural 
development  of  early  intervention 
participants. 

(e)  Courses  in  English  language 
instruction  for  participants  with  limited 
proficiency  in  English,  if  these  classes 
are  limited  to  early  intervention 


component  participants  and  if  these 
classes  are  not  otherwise  available  to 
those  participants. 

(f)  For  participants  in  an  early 
intervention  residential  summer 
activity,  room  and  board — computed  on 
a  weekly  basis — not  to  exceed  the 
weekly  rate  a  host  institution  charges 
regularly  enrolled  students  at  the 
institution. 

(g)  Room  and  board  for  those  people 
responsible  for  dormitory  supervision  of 
early  intervention  component 
participants  during  a  residential 
summer  activity. 

(h)  Transportation  costs  of  early 
inter\ention  component  participants  for 
regularly  scheduled  component 
activities. 

(i)  Transportation,  meals,  and 
overnight  accommodations  for  staff 
members  if  they  are  required  to 
accompany  participants  in  program 
activities  such  as  field  trips. 

(j)  Costs  of  remedial  and  special 
classes  if — 

(1)  These  classes  are  limited  to  early 
intervention  component  participants; 
and 

(2)  Identical  instruction  is  not  readily 
available  through  another  Federal 
program  or  a  State,  local,  or  privately 
funded  program. 

(.Authority;  20  U.S.C.  1070a-22) 

§  693.51  What  are  nonaliowable  costs  that 
may  not  be  charged  to  administration  of  the 
early  Intervention  component? 

A  State  may  not  use  its  NEISP 
Program  funds  for  costs  incurred  for  the 
early  intervention  component  of  the 
NEISP  Program  such  as — 

(a)  Duplication  of  services  that  are 
available  to  participants  through — 

(1)  State,  local,  or  private  sources  not 
included  in  the  State  plan  under 
§693.11;  or 

(2)  Other  Federal  programs,  such  os 
projects  under  the  Federal  TRIO 
programs; 

(b)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
program; 

(c)  Purchase  of  any  equipment,  unless 
the  State  demonstrates  to  the  Secretary's 
satisfaction  that  purchase  is  less 
expensive  than  renting  or  leasing; 

(d)  Meals  for  program  staff  except  as 
provided  in  §  693.50. 

(e)  Clothing: 

(f)  Construction,  renovation,  or 
remodeling  of  any  facilities;  or 

(g)  Tuition,  stipends,  or  any  other 
form  of  student  financial  support  for 
program  staff. 


(Authority:  20  U.S.C.  1070a-22) 

§  693.52    What  requirements  must  a  Stat© 
meet  In  preparing  and  submitting  an 
evaluation  report? 

(a)  Each  State  receiving  an  allotment 
under  this  part  shall  prepare  and  submit 
to  the  Secretary  every  two  years  an 
evaluation  of  the  early  intervention 
component  of  its  NEISP  Program.  The 
report  must  summarize  and  evaluate  a 
State's  activities  under  the  program  and 
the  performance  of  the  student 
participants.  Each  State's  evaluation 
report  design  must  include  measures 
that  permit  the  State  to  track  all 
participating  students  progress 
throughout  each  student's  participation 
in  the  program. 

(b)  The  biermial  evaluation  report  of 
the  early  intervention  component  of  the 
program  must  include,  but  is  not  limited 
to— 

(1)  Quantifiable  information  on  the 
extent  to  which  the  State's  program  is 
fulfilling  the  program  objectives; 

(2)  The  effect  of  the  program  on  the 
student  recipients  being  served  by  the 
program,  including  measurable 
outcomes  such  as  improved  academic 
performance,  increased  postsecondary 
education  enrollment  and  retention, 
increased  elementary  and  secondary 
school  grade  retention,  reduced 
elementary  and  secondary  school 
dropout  rates,  and  reduced  financial 
barriers  to  attendance  at  institutions  of 
higher  education; 

(3)  The  barriers  to  the  effectiveness  of 
the  program  and  recommendations  for 
changes  or  improvements  to  the 
program; 

(4)  The  cost-effectiveness  of  the 
program; 

(5)  The  extent  to  which  the  student 
recipients  comply  with  the 
requirements  of  the  program; 

(6)  Key  program  information  listed  on 
an  annual  and  biennial  basis; 

(7)  Other  pertinent  program 
measurements  concerning  the  early 
intervention  component  that  the  State 
believes  would  be  usefiil  to  the 
Secretary,  which  may  be  displayed 
through  analytical  charts,  tables,  and 
graphs;  and 

(8)  Any  other  information  required  by 
the  Secretary  in  order  to  carry  out  the 
evaluation  report  function. 

(Authority:  20  U.S.C.  1070a-26) 

[FR  Doc.  94-5190  Filed  3-7-94;  8:45  am] 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         .\ny  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 

regulations. 

2  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FRYCFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specillc  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

March  16  at  900  am 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room.  800  North  Capitol  Street 
NW.  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 


RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


OAKLAND,  CA 

March  30  at  900  am 

Oakland  Federal  Building,  1301  Clay  Street, 

Conference  Rooms  A,  B,  and  C,  2nd  Floor. 

Oakland,  CA 

Federal  Information  Center 

1-800-726-4995 
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Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
al  the  end  of  this  issue. 
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PROPOSED  RULES 

Onions  grown  in — 
Texas.  11008-11009 

Agriculture  Department 
See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Food  and  Nutrition  Service 
See  Forest  Service 
NOTICES 

Emergency  declarations: 
North  Carolina — 

Asian  gypsy  moth,  11045 

Children  and  Families  Administration 

NOTtCES 

Agency  information  collection  activities  under  OMB 
review.  11079-11080 

Commerce  Department 

See  ELxport  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Tobacco;  importer  assessments,  1093&-10946 

Comptroller  of  the  Currency 
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Agency  information  collection  activities  under  OMB 
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Women  in  Services  Advisory  Committee.  11053 

Education  Department 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 

School-to-work  opportunities;  local  partnerships, 
11154-11174 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Job  Training  Partnership  Act — 
School-to-work  opportunities;  local  partnerships, 
11154-11174 


Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Alkyl  (C12-C20)  methacrylate-methacryhc  acid 

copolymer.  10988-10990 
Cross-linked  polyurea-type  encapsulating  polvmer, 

10991-10993 
Dicofol,  10993-10997 

Maleic  acid  monoethyl  ester-vinyl  methyl  ether 
copolvmer,  etc.,  10990-10991 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Synthetic  organic  chemical  manufacturing  industry  and 
seven  other  processes,  11018-11019 
Air  programs: 

Accidental  release  prevention;  regulated  substances  and 
thresholds  list;  petition  requirements 
Correction.  11105 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  and  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  11012-11018 
Toxic  substances; 

Lead;  hazard  education  requirements  before  target 

housing  renovation,  11108-11118 
Lead  fishing  sinkers  ban;  response  to  citizens'  petition, 
11122-11143 
NOTICES 
Pesticide,  food,  and  feed  additive  petitions:   . 

DowElanco  et  al.,  11055-11056 
Pesticides;  emergency  exemption,  etc.: 

Ox\1etracycline,  11056 
Toxic  and  hazardous  substances  control: 

Lead  hazard  information  pamphlet;  availability,  11119- 
11120 

Equal  Employment  Opportunity  Commission 

NOTICES 
Pnvary  Act: 
Systems  ot  records,  11056-11069 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Conamerce  control  list,  and  nuclear  nonproliferation — 
Nuclear-related  dual-use  equipment,  material,  and 
related  technology,  10958-10984 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Special  visual  flight  rules  (SVFR) — 

Denver  International  Airport,  CO;  new  airport.  10958 
Class  D  airspace.  10956-10957 
Class  D  airspace  and  Class  E  airspace,  10957-10958 
PROPOSED  PULES 
Class  E  airspace,  11010-11011 
Rulemaking  petitions;  summary  and  disposition,  11009- 

11010 


IV 


Federal  Ret^ister  /  Vol.  59.  No.  46  /  Wednesday.  March  9.  1994  /  Contents 


NOTICES 

r  XI  mption  petitions;  summary  and  disposition.  11101- 

11102 
Meetings: 

Air  Traffic  Procedures  Advisor>'  Committee.  11102 
Passenger  facility  charges:  applications,  etc.: 

Jefferson  County  Airport.  TX.  11102-11103 

Fede-'ai  Communications  Commission 

PROPOSED  RULES 
Radio  st>r\ices,  special: 
Amateur  services — 
V'linity  call  sign  system.  11029 

NOTICES 

Television  broadcasting: 

f.ovv  power  television  and  television  translator  filing 
window  (April  11-15.  1994),  11069-11071 

Federal  Energy  Regu  atoi-y  Commission 

PROPOSED  RULES 
Natural  Gas  Policy  Act: 
Electronic  Bulletin  Boards  Standards;  informal 
conference 
Filings.  11011-11012 
NOTICES 

Fnvironmcnta.l  statements;  availability,  etc.: 
■Appalachian  Power  Co..  11054 
Seattle,  \VA.  11054 
Applications,  hearings,  determinations,  etc.: 

lames  River-New  Hampshire  Electric.  Inc..  i  1054-1 1055 
Newark  Bay  Cogenerating  Partnership.  L.P.;  correction, 

11105 
Transwestern  Pipeline  Co..  11055 

Federal  Financial  Institutions  Examination  Council 

NOTICES 

rjff-balance-sheet  derivatives;  disclosure.  11071-11076 

Federal  Mantime  Commission 

NOTICES 

Frt;.f;nt  forwarder  licenses; 
Sjrv  Pak  hiternational.  Inc..  et  al..  11077 


Food  and  Nutrition  Service 

NOTICES 

Food  stamp  program: 
Joint  processing  system;  supplemental  security  income 
and  food  stamp  program;  improvements 
recommendations,  11045-11047 

Forest  Service 

NOTICES 

Enviroimiental  statements;  avaiiabilitv,  etc.: 
Lolo  National  Forest.  MT.  11047-11048 
Mormon  Ridge.  MT;  winter  range  restoration  project. 
11048-11049 

General  Services  Administration 

RULES 
Federal  travel: 

Relocation  income  tax  (RIT)  allowance  tax  tables.  10997- 
11000 

Geological  Survey 

NOTICES 
Meetings: 
National  Water-Qualitv  .Assessment  Program  Symposium, 
11088 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

RULES 
Medicare; 
Physician  attestation  responsibilities;  annual  physician 
acknowledgement  requirement  changes,  11000-11003 

Housing  and  Urban  Development  Department 

NOTICES 

Grants;  funding  availability  notices;  publication  plan, 

application  processes,  and  award  announcements. 

11081-11082 


Federal  Reserve  System 

NOTICES 

Meetings,  Sunshine  Act.  11104 

Applications,  hearings,  determinations,  etc.:' 
CBTCorp.,  11077 

Community  Bancshares,  Inc..  11077-11078 
Corestates  Financial  Corp.  et  al..  11078 
Dukeman.  Van  A.,  et  al;  corre<jtion.  11078 
Fleet  Financial  Group,  Inc..  et  al..  11078-11079 
Lindenbaum.  Matthew,  et  a!..  11079 


Food  and  Drug  Administration 

RULES 

Food  additives: 
Polymers — 

Ethylene-octene  copol>Tners.  etc..  10986-10988 
Synthetic  petroleum  wax.  10986 
NOTiCES 
NltMlical  devices: 

In  vitro  diagnostic  products;  current  good  manufactunng 
practice  guideline;  availability,  11080 


interior  Department 
See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
NOTtCES 

Environmental  statements;  availability,  etc.: 
Institute  of  Marir\p  Science,  AK;  infrastructure 
improvements,  11082-11083 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Calcium  aluminate  cement  and  cement  clinker  from- 
France.  11088-11089 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Chicago  &  North  Western  Transportation  Co.,  11089 
Railroad  services  abandonment: 

CSX  Transportation,  Inc..  et  al..  11089-11090 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appficabtlity  and  legal  effect,  most  ol  wt»ch 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  u  S.C.  I5i0. 

The  Code  of  Federal  Regu'2''0"s  is  sold  by 
the  Supenntertdent  of  Docurrvents,  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Pan  1464 

RIN  0560-AD53 

Tobacco;  Importer  Assessments 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  Section  1106  of  the  Omnibus 

Budget  Reconciliation  Act  of  1993  (1993 
Act)  amends  sections  106,  106A,  and 
106B  of  the  Agricultural  Act  of  1949 
(the  1949  Act)  to  require,  with  respect 
to  hurley  or  flue-cured  tobacco  imported 
in  1994  and  subsequent  years,  that  the 
importer  pay  a  "no-net-cosf  assessment 
(which  insures  against  loss  in  the  cost 
of  the  federal  tobacco  price  support 
program)  and  to  require,  with  respect  to 
the  1994  through  1998  crops  of  tobacco, 
that  an  importer  of  any  kind  or  type  of 
tobacco  remit  a  nonrefundable 
marketing  assessment  to  the  Commodity 
Credit  Corporation  (CCC)  on  each  pound 
of  tobacco  imported.  The  final  nile 
adopted  by  this  document  addresses  the 
amount  of  assessments,  the  remittance 
of  assessments,  penalties  for  failure  to 
remit  or  timely  remit  assessments, 
importer  reporting  requirements,  the 
retention  of  records  by  importers  of 
tobacco,  the  examination  of  records  and 
reports  pertinent  to  importers,  and  the 
penalty  for  failure  to  keep  records  and 
make  reports. 

EFFECTIVE  DATE:  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
W.  Wheeler,  Tobacco  Marketmg 
Specialist,  Tobacco  and  Peanuts 
Division,  Agricultural  Stabilization  and 
Conservation  Ser\'ice  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415.  Washington,  DC 
20013-2415.  telephone  202-720-7562. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA.  it  has  been  determined 
that  this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  ec;onomv  of  less  than  $100  million; 

(2)  WoulJ  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
nghts  and  obligations  of  recipients 
thereof;  and 

(5)  Would  not  raise  no\ei  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Execrutive  Order 
12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the  CCC  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.0.51. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impad 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provision  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 


officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule. are  not 
retroactive  and  preempt  State  laws  to 
the  extent  that  such  laws  are 
inconsistent  with  the  provisions  of  this 
final  rule.  Before  any  legal  action  is 
brought  regarding  determinations  made 
under  the  provisions  of  7  CFR  part  1464, 
the  administrative  appeal  provisions  set 
forth  at  7  CFR  part  780  must  be 
exhausted 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  1464)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  through  December 
31.  1996,  and  assigned  OMB  No.  0560- 
0148.  Public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  AG  Box  7630. 
Washington.  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  No. 
0560-0148).  Washington,  JX  20503. 

A.  Background:  Statutory  Provisions 
and  General  Pro\isions  of  the  Interim 
Rule 

(1)  Budget  Deficit  Marketing  Assessment 
(BDMA)  on  Imported  Tobacco 

Section  1106  (b)  (1)  of  the  1993  Act 
amended  section  106  of  the  1949  Act  by 
adding  a  new  paragraph  (h)  to  require, 
cffedive  for  each  of  the  1994  through 
1998  crops  of  tobacco,  that  importers  of 
tobacco  produced  outside  the  United 
States  shall  remit  to  CCC  a 
nonrefundable  BDMA  in  an  amount 
equal  to  the  product  determined  by 
multiplying  the  number  of  pounds  of 
tobacco  imported  by  the  sum  of  the 
respective  per  pound  marketing 
assessments  imposed  on  purchasers  of 
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domestic  barley  tobacco  and  domestic 
flue-cured  tobacco  pursuant  to  section 
106  [g]  of  the  1949  Act.  Currently, 
section  106  (g)  of  the  1949  Act  imposes 
a  marketing  assessment  of  one  half  of 
one  percent  of  the  respective  national 
price  support  levels  for  price  supported 
tobarx:o  on  any  purchaser  who 
purchases  the  respective  kind  of  such 
tobacco  from  any  of  the  1991  through 
1995  crops.  The  amended  section  106 
provides  that  the  importer  of  tobacco 
shall  remit  the  BDMA  at  such  time  and 
in  such  manner  as  prescribed  by  the 
Secretary.  As  indicated  in  the  interim 
rule,  the  national  price  support  level  for 
burley  tobacco  for  the  1993-1994 
marketing  year  is  $1.6830  per  pound 
and  the  national  price  support  level  for 
flue-cured  tobacco  for  the  1993-1994 
marketing  year  is  $1.5770  per  pound. 
Because  one  half  of  one  percent  of  the 
applicable  national  price  support  level 
is  .8415  cent  for  burley  tobacco  and 
.7885  cent  for  flue-cured  tobacco,  the 
interim  rule  provided,  effectively,  that 
the  asses.sment  would  be  1.6300 
(  8415  -t-  .7885)  cents  per  pound  or 
3.5935  (1.6300x2.2046)  cents  per 
kilogram  for  tobacco  imported  during 
the  period  January  1  through  June  30, 
1994.  This  assessment,  by  the  terms  of 
the  statute,  applies  to  all  imported 
tobacco.  For  this  assessment  and  the 
more  limited  no-net-cost  assessment, 
the  interim  rule  provided  that  imported 
tobacco,  for  purposes  of  the 
assessments,  would  be  any  tobacco 
vvhich  is  imported  as  unmanufactured 
tobacco.  The  interim  rule  defined 
unmanufactured  tobacco  to  be  that 
which  has  not  been  converted  into  a 
product  ready  for  use  by  consumers. 
Further,  amended  section  106  provides 
that  any  importer  who  fails  to  remit  the 
BDMA  on  imported  tobacco  shall  be 
liable,  in  addition  to  any  assessment  or 
late  pa>Tnent  charge  due,  for  a 
ma.-keting  penalty  on  thg  quantity  of 
tobacco  as  to  which  such  failure  occurs, 
at  a  rate  per  pound  equal  to  37.5  percent 
of  the  sum  of  the  average  market  prices 
for  hurley  and  flue-cured  tobacco  for  the 
year  immediately  preceding  the  year  in 
which  such  tobacco  was  imported.  The 
interim  rule  provided  that  the  necessary 
market  price  determinations  would  be 
made  on  the  basis  of  prices  for  the 
domestic  marketing  years  ending  in  the 
calendar  year  preceding  the  year  of  the 
importation.  The  average  market  prices 
per  pound  for  burley  and  flue-cured 
tobacco  for  the  1992-1993  marketing 
year  were  $1.8150  and  $1.7260. 
respectively.  Accordingly,  under  the 
interim  rule,  the  penalty  that  would  be 
applicable  with  respe<,-t  to  the  failure  of 
an  importer  to  remit  any  BDM.^  on 


imported  tobacco  entered  for 
consumption  into  the  commerce  of  the 
United  States  during  1994  would  be 
$1.3279  ($1.8150 +  $1.7260= 
$3.5410  X  .3750=$1.3279)  per  pound  or 
$2.9275  ($1.3279x2.2046)  per  kilogram. 
The  penalty  would  be  in  addition  to  the 
amount  due  on  the  BDMA  together  with 
late  payment  charges.  The  rule  provided 
that  such  penalty  would  be  assessed 
after  the  importer  was  notified  of  the 
pending  assessment  of  the  penalty  and 
has  been  afforded  an  opportunity  for  a 
hearing  before  the  Director,  Tobacco  and 
Peanuts  Division,  ASCS,  with  respect  to 
such  assessment. 

(2)  No-Net -Cost  Assessments  on 
Imported  Burley  or  Flue-Cured  Tobacco 

Pre-existing  provisions  of  sections 
106A  and  106B  of  the  1949  Act  impose 
on  domestic  producers  of  any  kind  of 
tobacco  for  which  domestic  quotas  are 
in  place  as  established  under  the 
Agricultural  Adjustment  Act  of  1938 
(the  1938  Act),  as  well  as  on  purchasers 
of  domestic  burley  and  domestic  flue- 
cured  tobacco,  "no-net-cost 
assessments"  to  insure  against  losses  in 
the  operation  of  the  federal  price 
support  program  for  tobacco. 

Subsections  1106  (b)(2)  and  (3)  of  the 
1993  Act  amended  sections  106 A  and 
106B  of  the  1949  Act  to  require  tliat 
each  importer  of  burley  or  flue-cured 
tobacco  pay  a  no-net -cost  assessment  on 
each  pound  of  burley  or  flue-cured 
tobacco  that  is  imported  by  such 
importer.  The  pre-exi.sting  provisions  of 
section  106A  of  the  1949  Act  allow,  for 
covered  tobaccos,  for  the  establishment 
of  no-net -cost  Funds  whereas  section 
106B  provided,  alternatively,  for  no-net- 
cost  Accounts.  These  Funds  or 
Accounts  are  operated  in  cooperation 
with  producer  marketing  associations 
which  perform  various  functions  in 
connection  with  the  administration  of 
the  price  support  program.  Sections 
106A  and  106B  alternatively  refer  to 
producer  inputs  into  the  Fund  or 
Account  as  "contributions"  or 
"assessments."  The  interim  rule 
provided,  pursuant  to  the  1993  Act 
amendments,  that  the  importer  of  burley 
or  flue-cured  tobacco  would  be  required 
to  pay  into  the  respective  account  or 
fund  for  the  applicable  producer 
association  an  amount  equal  to  the  sum 
of  the  current  producer  and  purchaser 
no-net-cost  assessments  or  contributions 
for  the  respective  kind  of  tobacco.  That 
is,  for  imported  flue-cured  tobacco,  for 
example,  the  importer  would  be 
required  to  pay  a  no-net-cost  assessment 
equal  to  the  amount  of  the  combined 
current  no-net -cost  assessments  or 
contributions  paid  by  purchasers  of 
domestic  flue-cured  tobacco  and  by 


producers  of  domestig  flue-cured 
tobacco. 

For  the  1993-1994  domestic  burley 
marketing  year,  the  producer  assessment 
is  .1585  cent  per  pound  and  the 
purchaser  assessment  is  2.6585  cents 
per  pound.  With  respect  to  domestic 
flue-cured  tobacco  marketed  during  the 
1993-1994  marketing  year,  the  producer 
assessment  is  .2115  cent  per  pound  ajid 
the  purchaser  assessment  is  2.2115 
cents  per  pound.  For  that  reason,  under 
the  terms  of  the  interim  rule,  the 
Importer  No-Net -Cost  Assessment 
(INNC\)  on  burley  tobacco  imported 
during  the  1993-1994  marketing  year 
after  December  31,  1993,  would  be 
2.8170  (.1585+2.6585)  cents  per  pound 
or  6.2104  (2.8170x2.2046)  cents  per 
kilogram,  and  the  INNCA  on  flue-cured 
tobacco  imported  during  the  1993-1994 
marketing  year  after  December  31, 1993, 
would  be  2.4230  (.2115+2.2115)  cents 
per  pound  or  5.3417  (2.4230x2.2046) 
cents  per  kilogram.  The  interim  rule 
noted  that  corresponding  to  the 
beginning  of  new  marketing  years  for 
domestic  burley  and  flue-cured  tobacco, 
the  INNCA  will  likely  change  on  July  1 
of  each  year  for  imported  flue-cured 
tobacco  and  on  October  1  of  each  year 
for  imported  burley  tobacco.  The 
interim  rule  noted,  though 
misidentifying  in  one  instance  which 
section  was  which,  that  the  106B 
amendments,  unlike  those  for  section 
106A,  expressly  limited  the  importer 
INNCA's  to  the  combination  of  the 
producer  and  purchaser  payments  for 
the  "respective"  kind  of  domestic 
tobacco  (burley  or  flue-cured  tobacco). 
The  rule  set  out,  however,  the 
determination  that  even  where  section 
106A  apphes,  that  the  assessment 
would  not  be  the  sum  of  the  producer 
and  purchaser  current  assessments  for 
both  domestic  burley  and  flue-cured 
tobacco  together  but  only  the  sum  of  the 
asses.smonts  for  the  respective  kind  of 
tobacco  imported  by  the  importer. 

The  1993  Act  provides  that  the 
INNCA  be  paid  at  such  time  and  in  such 
manner  as  may  be  prescribed  by  I'le 
Secretary  and  provides  for  a  marketing 
penalty  in  addition  to  the  INNCA, 
against  any  importer  who  fails  to  timely 
remit  the  INNCA.  The  penalty  rate  set 
by  the  statute  is  75  percent  of  the 
average  market  price  for  the  respective 
tobacco  for  the  preceding  year.  The 
interim  rule  provided  that  such 
determinations  would  be  made  using 
market  prices  from  the  preceding 
marketing  year  which  for  tobacco 
imported  after  December  31  of  the 
1993-1994  marketing  year  for  the 
re'spe(.tive  domestic  tobaccos  would  be 
$1.3613  ($1.8150x.75)  per  pound  or 
S3.0011  ($1.3613x2.2046)  per  kilogram 
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forburley  tobacco  and  51.2945 
(Sl.72f)0x.75)  per  pound  or  S2.8539 
(SI. 2945x2. 2046)  per  kilogram  for  flue- 
cured  tobacco.  The  interim  rule 
provided  that  such  penalties  would  be 
assessed  after  the  importer  has  been 
notified  of  the  pending  assessment  of 
the  penalty  and  has  been  afforded  an 
opportunity  for  a  hearing  before  the 
Director,  Tobacco  and  Peanuts  Division, 
ASCS. 

B.  Discussion  of  Comments 

Fifteen  letters  of  comment  were 
received  in  response  to  the  December 
23,  1993,  interim  rule.  The  January  10, 
1994,  revision  was  limited  to  correcting 
an  oversight  with  respect  to  the 
establishment  of  an  effective  date  for  the 
rule.  The  comments  have  been  grouped 
under  14  subjects,  except  for  one 
general  comment  which  is  also 
addressed  below.  Respondents  included 
the  following:  five  tobacco 
manufacturing  companies,  four  tobacco 
suppliers,  one  exporter  association,  one 
customs  broker,  one  international 
commission,  one  tobacco  association, 
one  producer-owned  tobacco  loan 
association,  and  one  international 
accounting  firm. 

(1)  Kind  of  Tobacco  Covered  and 
Amount  of  the  Assessments 

Four  comments  addressed  these 
matters.  Three  commenters  suggested 
that  BDMA  should  not  be  applicable  to 
Turkish  and  Oriental  tobacco,  or  to 
stems  and  by  products.  One  commenter 
suggested  that  importers  should  not  pay 
an  LMNCA  equal  to  that  of  domestic 
producers  and  purchasers.  Other 
comments  relating  to  the  coverage  of  the 
rule  are  set  out  and  responded  to  under 
the  heading  below  relating  to  the 
"unmanufactured  tobacco"  definition. 

The  comments  summarized  above  do 
not  involve  policy  determinations  but 
are  controlled  by  the  statutory 
provisions  involved  as  set  out  here  and 
in  the  interim  rule.  Accordingly,  no 
adjustment  has  been  made  in  the  rule. 

(2)  Refunds 

Eleven  comments  were  received  on 
this  topic.  Six  commenters  suggested 
that  tobacco  imported  for  the  purpose  of 
processing  and  reexporting  should  be 
exempted  from  the  collection  of 
assessments.  Two  commenters 
suggested  that  assessments  on  imported 
tobacco  should  not  be  collected  until 
pesticide  residue  analyses  are 
completed  and  cleared.  One  commenter 
recommended  that  refunds  be  to  a 
successor  in  interest  where  the  tobacco 
has  been  transferred.  One  commenter 
stated  that  the  "Prompt  PavTnent  Act" 
(31  US.C.  3901  et  seq.)  should  apply  to 


all  refunds.  One  commenter 
recommended  that  imports  in  de 
minimis  amounts  be  exempt  from  the 
collection  of  assessments. 

The  interim  rule  itself  allowed  for 
refunds  of  assessments  on  tobacco 
brought  into  the  United  States  solely  for 
the  purpose  of  processing  and 
subsequent  delivery  as  unmanufactured 
tobacco  to  a  customer  outside  the 
United  States.  Delaying  collection  until 
the  actual  disposition  of  the  tobacco 
would  be  unworkable,  would  jeopardize 
collections,  and  would  be  contrary  to 
the  language  and  coverage  of  the  statute. 
However,  to  address  the  concerns  of  the 
commenters,  the  final  rule  redefines  the 
point  at  which  the  tobacco  is  considered 
to  be  "Entered"  into  the  United  States 
(and  thus  imported)  to  be  for  tobacco 
which  is  entered  through  the  United 
States  Customs  Service  (Customs 
Service),  the  point  at  which  the  tobacco 
has  been  released  by  the  Customs 
Service  for  entry  (direct  entry  or  bonded 
warehouse  withdrawals)  for 
consumption  into  the  commerce  of  the 
United  States.  Therefore,  tobacco 
imported  under  tlie  Customs  Service's 
bonded  warehouse  provisions,  and  not 
withdrawn  for  consumption  into  the 
commerce  of  the  United  States,  would 
not  be  subject  to  assessments.  For 
unmanufactured  tobacco  that  has  been 
entered  for  consumption  and 
subsequently  reexported  as 
unmanufactured  tobacco,  assessment 
refunds  will  be  made  and  will  be,  under 
the  revised  provisions  of  the  final  rule, 
based  on  the  entry  weight  as  identified 
on  Customs  Service  Form  CF7501  or 
CF7505,  or  other  Customs  Service 
documentation  as  determined  to  be 
appropriate.  Refund  documentation, 
including  proof  of  export,  will  be 
required  consistent  with  the  Customs 
Service's  "duty  drawback"  procedures 
under  section  313(a)  of  the  Tariff  Act  of 
1930,  as  amended,  and  implementing 
Customs  Service  regulations. 

With  respect  to  pesticide  analysis  on 
imported  tobacco,  a  refund  will  be 
permitted  upon  appropriate  proof  of 
reexportation  or  destruction  of  tobacco 
determined  to  be  contaminated  with 
nonapproved  pesticides.  All  requests  for 
refunds  (supported  with  Customs 
Service  "duty  drawback" 
documentation)  must  be  forwarded  to 
the  Director.  Tobacco  and  Peanuts 
Division,  ASCS. 

These  procedures  will  allow  for 
importer  refunds  and  for  using  Customs 
Service's  records  and  normal 
commercial  records  of  the  import/export 
business  community.  Also,  the  modified 
rule  makes  allowances  for  payments  to 
successors  in  interest. 


The  "Prompt  Payment  Act"  will  be 
applied,  as  applicable,  for  all  refunds 
and  payments.  Said  charges,  as  may 
accrue,  would  be  due  only  from  the  time 
the  refund  is  due.  not  from  the  time  the 
assessment  was  paid  on  the  entr>'  of  the 
tobacco.  Because  this  is  strictly  an 
administrative  matter,  there  is  no 
reference  to  the  "Prompt  PajTnent  Act" 
in  the  final  rule. 

The  final  rule  adopts  a  de  minimis 
exemption.  Specifically,  imports  of  5 
kilograms  or  less  will  be  exempt  from 
any  importer  BDM.^  or  INNCA  in  order 
to  accommodate  industry  needs  to 
import  small  quantities  of  tobacco  for 
samples,  research,  and  other  purposes. 
This  will  also  eliminate  the 
administrative  burden  that  would  result 
in  small  amounts  of  tobacco  being 
imported,  tracked,  and  assessment? 
collected. 

To  further  accommodate  importers 
who  may  have  a  need  to  import  small 
quantities  of  tobacco,  CCC,  in 
conjunction  with  the  Customs  Service, 
will  establish  $250  as  the  minimum 
monetary  level  of  the  value  of  the 
incoming  tobacco,  as  determined  by 
Customs  Service,  at  which  an  entr>'  of 
tobacco  will  be  considered  a  "formal  ' 
entr\'  of  tobacco  with  respect  to  the 
application  of  Customs  Service 
regulations  and  procedures.  All  other 
tobacco  imports  will  be  considered  as 
"informal"  entries  under  Customs 
Service  regulations  and  procedures. 
However,  the  BDMA  and  INNCA's  will 
be  due  on  both  "formal"  and  "informal" 
entries  except  for  such  quantities 
exempt  under  the  de  minimis 
exemption. 

(3)  Collection  of  Importer  Assessments 

Nine  comments  were  received  relating 
to  this  subject.  Five  commenters 
recommended  that  the  Customs  Service 
collect  all  importer  assessments.  One 
commenter  recommended  pajTnent  of 
assessments  within  10  workdays  of 
release  of  the  tobacco  by  the  Customs 
Service.  One  commenter  recommended 
quarterly  collection  of  assessments  with 
payment  due  30  days  following  the  end 
of  each  calendar  quarter.  One 
commenter  recommended  that  CCC 
accept  tape  or  disk  filings  of  requested 
data.  One  commenter  recommended 
allowing  one  check  per  assessment 
remittance. 

As  stated  in  the  interim  rule,  it  is 
USDA's  intent  to  continue  working 
toward  the  goal  of  having  the  Customs 
Service  collect  all  1993  Act  importer 
assessments.  The  final  rule  has  been 
adapted  to  correspond  with  Customs 
Service  regulations  and  the  Customs 
Service  collection  schedule  of  10 
workdays  from  the  date  of  entry  for 
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consumption.  At  the  present  time, 
however,  it  is  not  possible  to  have 
collections  made  by  the  Customs 
Service.  Tape  or  disk  Glings  will  not  be 
accepted  because  the  agency  is  not 
equipped  to  handle  such  filings  and  the 
long-term  effort  for  expediting  the 
handling  of  the  assessments  will  be  to 
have  them  collected  by  the  Customs 
Service.  For  that  reason,  and  because  of 
the  additional  cost  and  difficulty  of 
enforcement  which  would  be  involved. 
the  suggestion  for  quarterly  payments 
has  not  been  adopted.  Rather,  the 
pnyment  schedule  will  conform,  to  the 
extent  practicable,  with  the  10  workday 
time  period  normally  allowed  for 
Customs  Service  collection.s.  However, 
this  final  rule  amends  the  interim  rule 
to  reduce  the  admini.strative  burden  on 
importers  by  allowing  importers,  with 
rt»spect  to  the  assessments  covered  by 
this  rule,  to  submit  one  remittance 
covering  all  tobacco  assessments  then 
due. 

(4)  Form  CCC-100 

Five  comments  were  received  relating 
to  this  subject.  Two  commenters 
recommended  that  the  CCC-100  should 
allow  for  reporting  multiple  entries.  One 
commenter  recommended  that  CCC 
allow  importers  to  electronically 
generate  the  CCC-100.  Two  commenters 
recommended  clarification  as  to  when 
nnd  where  to  remit  assessments. 

Based  on  the  comments  received. 
CCC-100  has  been  revised.  The  CCC- 
100  has  been  modified  to  allow 
reporting  multiple  entries  and  will  also 
serve  as  the  importers  deposit  ticket  for 
remitting  assessments.  Electronically- 
generated  hard  copy  CCC-100's  will  be 
accepted  by  CCC.  Information  on  the 
back  of  the  revised  CCC-100  will 
provide  instructions  for  completing  the 
form,  including  when  and  where  to 
remit  assessments.  Also,  detailed 
information  on  filing  procedures  will  be 
available  from  the  Director.  Tobacco  and 
Peanuts  Division.  ASCS.  Because  the 
form  is  for  administrative  purposes  and 
further  amendments  to  the  form  may  be 
needed  as  the  program  becomes 
operational,  it  has  been  determined  that 
the  form  should  not  be  made  a  formal 
attaclimcnt  to  the  rule.  Copies  of  the 
revised  form  uill  be  mailed  to  known 
importers  of  tobacco. 

(5)  Assessment  Rates  on  Kilogram  Basis 

Two  commenters  recommended  that 
the  assessment  rates  bo  established  on  a 
per  kilogram  basis.  As  metric  measures 
appear  to  be  standard  measures  for 
imports,  references  in  pounds  in  the 
rule  have  been  changed  to  references  in 
kilograms. 


(6)  "Unmanufactured  Tobacco" 
Definition 

One  commenter  complained  that  the 
interim  rule  definition  of 
"unmanufactured  tobacco"  would  result 
in  the  BDM.\  applying  to  all  imports 
and  only  to  domestically  produced 
burley  and  flue-cured  tobacco.  Two 
commenters  recommended  that  this  rule 
should,  in  addition  to  covering  tobacco 
classified  under  Chapter  2401  of  the 
Harmonized  Tariff  Schedule  (HTS)  of 
the  United  States,  also  cover  select 
classifications  of  Chapter  2403  of  the 
HTS.  Two  commenters  recommended 
clarification  regarding  the  remittance  of 
assessments  for  undifferentiated  mixes 
or  blends  of  burley.  flue-cured,  and 
Oriental  tobacco. 

With  respect  to  the  coverage  of 
BDMA,  the  application  of  the  rule  to  all 
imported  tobacco  is  statutory. 
Assessments  for  domestic  tobacco  are 
beyond  the  scope  of  this  rulemaking  and 
are  also  provided  for  by  statute. 

"Unmanufactured  tobacco"  was 
defined  in  the  interim  rule  to  be  any 
tobacco  that  is  not  processed  and 
packaged  as  a  consumer  tobacco 
product.  For  greater  specificity, 
"unmanufactured  tobacco"  is  defined  in 
this  final  rule  to  include  tobacco  falling 
under  Chapter  240 1  of  the  HTS  and 
select  import  classifications  identified 
under  Chapter  2403  of  the  HTS.  namely: 
2403912000,  2403914050,  2403914070'. 
2403990050.  2403990065.  and 
2403990070.  These  select  Chapter  2403 
classifications  are  explicitly,  under  the 
modified  rule,  considered  as 
unmanufactured  tobacco  as  they  involve 
tobacco  not  processed  and  packaged  as 
a  consumer  tobacco  product. 

Importers  who  import 
unmanufactured  undifferentiated  mixes 
or  blends  of  burley.  flue-cured.  Oriental, 
or  other  tobacco  which  are  generated 
from  the  manufacturing  of  cigarettes  or 
other  processes,  will  be  required  to 
remit  INNCA's  based  on  the 
compositional  breakdown  of  each  kind 
of  tobacco  contained  in  such  mixes  or 
blends.  Subject  to  audit  and  correction, 
the  remittance  of  INNCA  must  be 
accompanied  by  an  accurate  report  from 
the  importer's  commercial  records  and 
supporting  documentation  from  the 
suppliers  of  the  number  of  kilograms  of 
each  kind  of  tobacco  in  the  mix  or 
blend.  This  is  strictly  an  INNCA  issue 
due  to  limited  coverage  of  INNCA.  The 
importer  BDMA  covers  all  tobacco  and 
thus  the  entire  mix  or  blend,  regardless 
of  particular  relative  amounts  of  the 
combined  kinds  of  tobaccos. 


(7)  "Entered"  and  "Entry  Date" 
Definitions 

Three  comments  were  received 
relating  to  this  subject.  Two  commenters 
recommended  redefining  the  term 
"Entered"  (with  respect  to  the  entry  of 
tobacco  in  the  United  States)  to  be 
consistent  with  Customs  Service 
definition  for  "Entered".  One 
commenter  recommended  redefining 
the  term  "Entry  date"  (for  the  same 
purpose)  based  on  the  commenters 
view  that  the  interim  rule  definition  was 
not  clear  on  the  application  of  the  rule 
when  there  was  no  official  release  date 
for  the  lobar. CO. 

This  final  rule  redefines  "Entered"  to 
be  consistent  with  Customs  Ser\ice 
practice  for  the  reasons  given  above. 
Under  the  amended  definition,  tobacco 
will  be  treated  as  having  "Entered"  the 
United  States  if  the  tobacco  has  been 
released  by  the  Customs  Senice  for 
enlr>'  (directly  or  from  bonded 
warehouse  withdrawals)  for 
consumption  into  the  commerce  of  the 
United  States,  unless  the  tobacco  is 
brought  into  the  countr}'  illegally  or  not 
under  the  control  of  the  Customs 
Service,  in  which  case  the  date  of 
physical  entry  into  the  territory  of  the 
United  States  will  bo  considered  the 
time  at  which  the  tobacco  was  imported. 
Also,  for  consistenc>-  with  normal 
import,  practice  and  greater  clarity,  the 
term  "Entry  date"  has  been  redefined  to 
mean  that  date  on  which  the  tobacco 
was  released  by  Customs  Service  for 
consumption  into  the  commerce  of  the 
United  States  unless  the  tobacco  entered 
the  United  States  without  such  a 
release,  in  which  case  the  entr}'  date 
shall  be  the  date  such  tobacco 
physically  entered  the  United  States. 
The  official  "Entry  date",  when  there  is 
one,  should  be  identifiable  from 
Customs  Service  Forms  CF7501  (direct 
enlr>)  and  CF7505  (bonded  warehouse 
withdrawals)  and  other  Customs  Service 
documentation. 

(fi)  Prohibition  of  Use.  Processing  or 
Marketing  of  Tobacco  for  Which  the 
Assessments  Have  Not  Been  Paid 

Four  commenters  recommended 
deleting  the  interim  mle's  provision  that 
the  "use.  processing,  or  marketing  of 
tobacco  in  the  commerce  of  the  United 
States  of  any  tobacco  for  which  an 
assessment  required  by  this  subpart  is 
due,  is  prohibited".  That  provision  was 
designed  to  refiect  the  terms  of  the 
statute,  facilitate  the  collection  of  the 
assessments,  allow  for  greater 
consistency,  and  insure  full  collection 
as  required  by  the  statute.  Because  of 
the  time  f)eriod  allowed  for  payment  in 
the  final  rule,  this  provision  has  been 
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revised  to  prohibit  any  knowing  use. 
processing,  or  mariteting  of  tobacco 
where  assessments  due  on  the  tobacco 
have  not  been  timely  remitted. 

(9)  Late  Payment  and  Penalties 

Three  comments  were  received 
relating  to  this  subject.  One  commenter 
\\'anted  assurance  that  the  date  of  all 
assessments  and  late  pa\Tnents  for 
imported  tobacco  would  be  the  same  for 
"importers  end  domestic  producers, 
purchasers  and  operators".  The  same 
commenter  further  indicated  that 
producers  of  quota  tobacco  were  exempt 
from  marketing  penalties  whereas  all 
importers'  tobacco  could  be  penalized 
for  failing  to  make  payments.  One 
commenter  recommended  that  the  rights 
for  reconsideration  and  appeal  should 
not  be  limited  only  to  assessments  being 
paid  timely. 

Domestic  producers  and  purchasers 
pay  assessments  the  day  the  tobacco  is 
marketed.  Importers  havt*  10  workdays 
to  remit  assessment  payments  after  the 
date  of  entry  for  consumption  into  the 
commerce  of  the  United  States.  With 
respect  to  domestic  producers,  penalties 
also  apply  to  producers  of  quota  tobacco 
under  certain  conditions.  For  e.xample, 
marketings  in  excess  of  the  farm's 
effective  quota  or  false  identification  of 
tobacco  subjects  the  affected  producer  to 
a  marketing  penalty,  while  importers  are 
only  penalized  for  failure  to  timely 
remit  the  required  assessments.  In  any 
event  to  the  exient  there  are  differences 
in  penalties,  those  differences  are 
principally  statutory  and  differences  in 
payment  dates  reflect  differing 
marketing  conditions  and  practices. 
With  respect  to  appeals,  the  interim  rule 
allowed  for  appeals  relating  to  any 
adverse  determination  of  the  amount  of 
any  assessment  due  or  any  marketing 
penalty.  While  that  provision  would 
appear  to  be  broad  enough  to  co%'er  all 
substantive  disputes  regarding  the 
application  of  the  regulations  to 
particular  cases,  a  slight  revision  has 
been  made  to  clarify  its  coverage. 

(10)  Crediting  of  INNCA 

Three  commenters  recommended  that 
all  INNCA  collected  on  imported 
tobacco  be  credited  to  the  applicable 
purchaser  no-net -cost  accounts.  While 
those  comments  will  be  taken  into 
account  with  respect  to  the 
administration  of  the  overall  tobacco 
program,  these  comments  are  outside 
the  scope  of  this  rulemaking. 

(11)  Trade  Secrets  a!;id  Confidential 
Information 

One  commenter  recommended 
amending  the  interim  rule  to  include 
language  addressing  trade  secrets  and 


confidential  information.  It  Is  the  intent 
of  the  agency  that  reports,  certifications, 
and  other  Information  furnished  by  the 
importers  under  this  rule  shall  be  kept 
confidential  by  all  employees  of  the 
USDA  to  the  full  extent  allowed  by  law. 
As  that  matter  is  administrative,  rather 
than  regulatory,  no  adjustment  has  been 
made  to  the  rule. 

(12)  "Importer"  Definition 

One  commenter  recommended 
redefining  "Importer"  to  be  consistent 
with  the  Customs  Service  definition.  By 
virtue  of  the  change  in  the  definitions 
dealing  with  the  entry  of  tobacco  into 
the  United  States,  the  definition  of 
"Importer"  should  be.  to  the  extent 
practicable,  consistent  with  the  Customs 
Service's  definition. 

(13)  Assessment  Rates  on  Green  Weight 
Basis 

One  commenter  recommended  that 
the  importer  assessment  rates  should  be 
applied  on  the  basis  of  green  weight 
(domestic  farm  weight).  Currently,  there 
are  approximately  65  tobacco  entr\' 
classifications  identified  under  Chapters 
2401  in  addition  to  select  classifications 
of  Chapter  2403  of  the  HTS  of  the 
United  States  (1994)  which  are 
applicable  to  assessment  collections. 
SOMA  and  INNCA's  will  be  collected 
on  many  classifications  of  tobacco  as 
unmanufactured  tobacco  can  be 
imported  in  forms  varying  from  a  green 
weight  basis  to  homogenized  or 
reconstituted  tobacco.  To  accurately 
establish  green  weight  equivalents,  an 
analysis  of  the  various  stages  of 
processing  would  have  to  be  made  and 
a  separate  conversion  factor  established 
for  arriving  at  the  green  weight 
equivalent  for  each  HTS  classification. 
This  would  require  an  announcement  of 
approximately  65  BDM.\  and  INNCA 
rates  for  entries  under  both  HTS 
Chapters  2401  and  select  classifications 
under  2403.  The  statute  does  not 
demand  use  of  a  green  weight  basis,  but 
rather  applies  the  assessments  simply  to 
"tobacco",  and  presumes  the 
administration  of  an  effective,  workable 
program  applied  with  as  much  certainty 
as  possible.  The  establishment  of  these 
various  rates  would  create  an  undue 
administrative  burden  as  well  as 
onerous  requirements  on  all  persons 
involved.  Accordingly,  under  tlie  rule, 
the  BDMA  and  INNCA's  will,  in 
accordance  with  legislation,  be 
determined  and  collected  on  tobacco  in 
the  form  in  which  it  is  imported. 

(14)  Records  Retention 

Three  comments  addressed  the  length 
of  time  for  which  records  are  required 
to  be  maintained  under  §  1464.107  of 


the  interim  rule.  That  section  prov'ides 
that  records  shall  be  retained  tor  a 
p)eriod  of  three  years  foUovk'ing  the  date 
of  entr>'  of  such  tobacco.  The 
commenters  objected,  howe\-er,  to  the 
additional  provision  in  that  section  to 
the  effect  that  the  destruction  of  such 
records  at  the  end  of  that  period  would 
be  at  the  party's  own  risk  on  the  ground 
that  these  records  could  never  be 
destroyed.  That  was  not  the  intent  and 
the  rule  has  been  modified  to  avoid  that 
suggestion.  However,  it  remains  the  case 
that  in  certain  circumstances,  a 
reasonably  prudent  person  will  retain 
certain  records  beyond  the  three  year 
f>eriod.  such  as  when  there  is  ongoing 
dispute  or  special  circumstances  raising 
questions  about  compliance.  The  rule, 
as  modified,  specifies  that  the  burden  of 
establishing  compliance  shall  be  on  the 
importer. 

(15)  General  Comments 

One  comment  questioned  whether  or 
not  the  references  in  the  rule  to 
marketing  assessments  and  to  budget 
deficit  assessments  were  the  same.  As 
indicated,  the  rule  covers  two 
assessments,  one  being  the  BDMA  on  all 
imported  tobacco  and  the  other  being 
INNCA's  on  imported  buriey  and  flue- 
cured  tobacco.  One  comment 
questioned  the  classifications  applicable 
to  domestic  and  imported  tobacco.  With 
respect  to  classifications  of  tobacco, 
domestic  flue-cured  and  imported  flue- 
cured  tobacco  would  have  similar 
characteristics.  This  would  be  true  for 
all  domestic  classifications  of  tobacco 
for  which  there  are  corresponding 
Import  classifications.  One  comment 
stated  that  the  sum  of  the  BDM.\  is 
higher  on  imported  tobacco  than  on 
domestic  tobacco.  The  legislation  sets 
the  BDMA  on  imported  tobacco  as  the 
sum  of  the  marketing  assessments  that 
are  imposed  on  purchasers  of  domestic 
buriey  and  flue-cured  tobacco.  For 
domestic  tobacco,  there  is  also  a 
producer  assessment  Hence,  the 
assessments  are  comparable.  In  any 
event,  any  differences  are  statutonr'.  One 
comment  stated  that  the  method  of 
calculating  INNCA  or  contributions 
results  in  higher  import  assessments 
than  for  domestic  tobacco.  The 
legislation  sets  the  INNCA  on  imported 
buriey  or  flue-cured  tobacco  as  the  sum 
of  the  current  producer  and  purchaser 
no-net -cost  assessments  or  contributions 
on  the  domestic  production  of  the 
respectiv-e  kind  of  tobacco.  The 
assessments  should  be  the  same.  In  any 
event,  the  formula  is  statutory.  One 
comment  objected  that  assessment  rates 
on  domestic  buriey  and  flue-cured 
tobacco  benefit  from  changing  once 
every  12  months  versus  twice  a  year  on 
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imported  tobacco.  The  assessment  rates 
on  imported  tobacco  change  twice  a 
vear  only  because,  statutorily,  they  are 
a  combination  of  the  rates  for  two 
domestic  tobaccos  with  different 
marketing  years. 

Because  there  have  been  a  number  of 
modifications  to  the  interim  rule 
published  in  the  Federal  Register  on 
December  23.  1993  {58  FR  68017).  as 
corrected  on  January  10,  1994  (59  FR 
1274),  it  has  been  determined  that  the 
regulations  should,  in  this  rule,  be  set 
out  in  their  entirety,  as  modified. 

List  of  Subjects  in  7  CFR  Part  1464 

Assessments,  Loan  programs/ 
agriculture,  Price  support  program. 
Tobacco.  Warehouses. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  1464  is  amended 
as  follows; 

FART  1464— TOBACCO 

1.  The  authority  citation  for  part  1464 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  1421,  1423, 1441. 1445. 
1445-1  and  1445-2;  15  U.S.C.  714b,  714c. 

2.  Part  1464  is  amended  by  revising 
subpart  B  to  read  as  follows: 

Subpart  B — Importer  Assessments 

1464.101  Definitions. 

1464.102  Budget  deficit  marketing 
assessment. 

1464.103  Importer  no-net-cost  assessments. 

1164.104  Remittance  ofimporter 
assessments. 

1464  105     Refund  of  assessments. 

1464.106  Marketing  penalties. 

1464.107  Recordkeeping. 

1464  108     Reconsideration  and  appeal 

Subpart  B — Importer  Assessments 

§1464.101     Definitions. 

(a)  AppHcability.  The  definitions  set 
forth  iv.  this  section  shall  be  applicable 
for  purposes  of  administering  the 
provisions  of  this  subpart. 

(b)  Terms.  For  purposes  of  this 
subpart,  the  following  terms  shall  have 
the  following  meanings  unless 
otherwise  indicated. 

Customs  Senice.  The  United  States 
Customs  Service  of  the  United  States 
Department  of  the  Treasury. 

De  minimis  special  entries.  Imports  of 
unmanufactured  tobacco  when  the  total 
importation  at  any  time  or  on  any  date 
is  5  kilograms  or  less  and  such  tobacco 
is  imported  segregated  from  other 
tobacco  for  use  as  samples,  for  research, 
or  other  use  approved  by  the  Director. 

Director.  The  Director,  or  Acting 
Diredor,  Tobacco  and  Peanuts  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  .Agriculture. 


Entered.  Tobacco  shall  be  considered 
to  have  entered  the  United  States  when 
the  tobacco  has  been  released  by  the 
Customs  Service  for  entry  (direct  entry 
or  bonded  warehouse  withdrawal)  for 
consumption  into  the  commerce  of  the 
United  States,  unless  the  tobacco  is 
brought  into  the  country  outside  the 
control  of  the  Customs  Service,  in 
which  case  the  tobacco  will  be 
considered  to  have  entered  the  United 
States  when  such  tobacco  physically 
enters  the  territory  of  the  United  States. 

Entry  date.  The  date  on  which  the 
tobacco  was  released  by  Customs 
Service  for  consumption  into  the 
commerce  of  the  United  States,  unless 
the  tobacco  enters  commerce  in  the 
United  States  without  such  a  release,  in 
which  case  the  entry  date  shall  be  the 
date  such  tobacco  physically  entered  the 
territory  of  the  United  States. 

Imported  tobacco.  Effective  January  1, 
1994,  any  unmanufactured  tobacco, 
including  Oriental  and  Turkish  tobacco, 
that  was  not  produced  in  the  United 
States  but  has  entered  the  United  States. 

Importer.  A  person  who  owns  or 
controls  such  tobacco  at  the  time  at 
which  the  tobacco  entered  the  United 
States. 

Person.  An  individual,  partnership, 
association,  corporation,  cooperative, 
estate,  trust,  joint  venture,  joint 
operation,  or  other  business  enterprise 
or  other  legal  entity,  and,  when 
applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof. 

United  States.  The  50  States  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  or  any  Territory  or 
Possession  of  the  United  States. 

Unmanufactured  tobacco.  Any 
tobacco  that  is  not  processed  and 
packaged  as  a  consumer  tobacco 
product,  including,  but  not  limited  to, 
any  tobacco  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  in  existence  as  of 
January  1, 1994,  under  Chapter  2401  of 
the  HTS  or  under  classifications 
2403912000, 2403914050,  2403914070, 
2403990050. 2403990065.  and 
2403990070  of  Chapter  2403  of  the  HTS. 

§1464.102    Budget  deficit  marlceting 
assessment 

(a)  General.  The  importer  of  any 
unmanufactured  imported  tobacco  shall 
pay  a  budget  deficit  marketing 
assessment  on  each  kilogram  of  such 
imported  tobacco  if  such  tobacco  is 
imported  during  any  of  the  1994 
through  1998  calendar  years,  except  for 
separate  lots  of  de  minimis  special 
entries. 

(b)  Amount  of  assessment.  The  budget 
deficit  marketing  assessment  required 


by  this  section  shall  be  the  amount 
determined  by  multiplying  the  number 
of  kilograms  of  imported  tobacco  by  the 
sum,  converted  to  per  kilogram  basis,  of 
the  marketing  assessment  imposed  in 
accordance  with  §  1464.11  on 
purchasers  of  domestically  produced 
hurley  tobacco  and  domestic  flue-cured 
tobacco,  respectively,  for  the  marketing 
year  for  those  domestic  tobaccos  during 
which  the  imported  tobacco  was 
imported. 

§1464.103    Importer  n>net-cost 
assessments. 

(a)  General.  The  importer  of  any 
unmanufactured  imported  burley  or 
flue-cured  tobacco  shall  pay  a  no-net- 
cost  assessment  on  each  kilogram  of 
such  tobacco  that  is  imported  after 
December  31,  1993,  regardless  of  the 
fonn  in  which  it  is  imported  and 
regardless  of  whether  it  is  mixed  or 
blended  with  other  tobacco,  except  for 
de  minimis  special  entries. 

(b)  Amount  of  assessment.  The 
amount  of  the  no-net-cost  assessment 
which  shall  apply  under  this  section 
shall  be  the  amount  determined  by 
multiplying: 

(1)  For  imported  burley  tobacco,  the 
number  of  kilograms  of  such  tobacco  by 
the  sum,  converted  to  per  kilogram 
basis,  of  the  no-net-cost  producer  end 
purchaser  contributions  or  assessments 
as  implemented  pursuant  to  subpart  A 
for  domestic  burley  tobacco  that  is 
marketed  during  the  domestic  marketing 
year  during  which  the  tobacco  was 
imported. 

(2)  For  im.ported  flue-cured  tobacco, 
the  number  of  kilograms  of  such  tobacco 
by  the  sum.  converted  to  a  per  kilogram 
basis,  of  the  no-net-cost  producer  and 
purchaser  contribution  or  assessments 
as  implemented  pursuant  to  subpart  A 
for  domestic  flue-cured  tobacco  that  is 
marketed  during  the  domestic  marketing 
year  during  which  the  tobacco  was 
imported. 

§1464.104    Remittance  o<  Importer 
assessments. 

(a)  Where  to  remit.  A  person  making 

a  remittance  shall  follow  instructions  on 
the  reverse  side  of  form  CCC-100. 

(b)  When  to  remit.  (1)  Ln porter 
assessments  shall  be  remitted  within  10 
workdays  after  the  date  on  which  the 
imported  tobacco  is  entered. 

(2)  Notwithstanding  the  requirement 
in  paragraph  fb)(l)  of  this  section, 
import.er  assessments  rtmitted  not  latLT 
than  April  10.  1994,  for  tobacco  that  is 
entered  during  the  period  January  1, 
1994,  through  March.31,  1994,  shall  be 
considered  to  be  timely  remitted. 

(c)  Instructions.  Remittances  must  be 
made  in  accordance  with  instructions 
on  form  CCC-100. 
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(d)  Documentation.  Unless  the 
Director  shall  direct  otheru-ise,  in 
writing,  each  remittance  of  an  importer 
assessment  shall  be  accompanied  by 
form  CCC-IOO.  Importer  Entry  and 
Assessment  Worksheet,  and  as 
applicable.  Customs  Ser%'ice  Form 
CF7501  or  CF7505,  or  other  Customs 
Ser\  ice  documentation  that,  based  on 
the  documentation  and  codes  normally 
required  or  used  by  the  Customs 
Service,  includes  the  following  with 
respe<:t  to  each  entry  of  imported 
tobacco: 

(1)  Entry  filer  code/entry  number. 

(2)  Imf>orter  of  record  number. 

(3)  Importer  of  record  name  and 
address. 

(4)  Ultimate  consignee  number. 

(5)  Entry  date. 

(6)  District/port  of  entry, 

(7)  Harmonized  Tariff  Sthedule 
Number. 

(8)  Quantity  entered  (net  weight  in 
kilograms). 

(9)  Entry  type  (formal  or  informal), 
and 

(10)  Amount  remitted. 

(e)  Late  paymient  charge.  Any 
importer  who  fails  to  timely  remit  any 
asseSvSment  required  by  this  subpart 
shall  be  subject  to  a  late  payment 
charge.  Such  late  payment  charge  shall 
be  calculated  and  assessed  in 
accordance  with  part  1403  of  this 
chapter,  or  successor  regulations,  and 
shall  be  in  addition  to  any  penalty  due 
or  other  charge  due. 

§1464.105    Refund  of  assessments. 
Assessments  paid  on  imported 
tobacco  may  be  refunded  if  the  person 
importing  such  tobacco  establishes,  to 
the  satisfaction  of  the  Director,  that  the 
tobacco  on  which  the  assessment  was 
paid  has  been  reexported  as 
unmanufactured  tobacco  or  destroyed  in 
an  unmanufactured  state.  Assessment 
refunds  will  be  based  on  entry  weight  as 
identified  on  Customs  Service  Form 
CF7501  or  CF7505.  or  other 
documentation  or  data  as  required  by 
the  Director  or  found  by  the  Director  to 
be  appropriate.  Additional  refund 
documentation,  including  proof  of 
export,  will  be  required  consistent  with 
the  "duty  drawback"  provisions 
administered  by  the  Customs  Service 
pursuant  to  section  313(a)  of  the  Tariff 
Act  of  1930.  as  amended.  Persons 
seeking  a  refund  shall  submit  their 
request  and  documentation  to  the 
Director.  Tobacco  and  Peanuts  Division. 
Agricultural  Stabilization  and 
Conservation  Sen  ice  (ASCS).  United 
States  Department  of  Agriculture 
(USDA).  P.O.  Box  2415,  Washington.  DC 
20013-2415.  Where  deemed 
appropriate,  the  Director  ma^  in 


writing,  allow  the  use  of  substitute 
documentation  and  permit  payments  to 
successors  in  interest  where  the 
reexporter  and  importer  are  not  the 
same.  W'here  exporter  and  importer  are 
not  the  same,  refunds  shall  be  to  the 
importer  unless  the  importer,  in  writing, 
notifies  the  Director  that  the  payment 
should  be  made  to  the  exporter. 

§  1464.106    Marketing  penalttes. 

(a)  Failure  to  remit  assessments.  An 
importer  who  fails  to  timely  rem.it  an 
assessment  In  accordance  with  this 
subpart  shall  be  subject  to  a  marketing 
penalty. 

(1)  Budget  deficit  marketing 
assessment.  With  respect  to  the 
assessment  referred  to  in  §  1464.102,  if 
an  importer  fails  to  timely  remit  a 
budget  deficit  marketing  assessment  in 
accordance  with  the  provisions  of  this 
subpart,  such  importer  shall  be  subject 
to  a  marketing  penalty,  in  addition  to 
any  budget  deficit  marketing  assessment 
or  other  sum  due  and  any  late  payment 
charges,  at  a  rate  equal  to  37.5  percent 
of  the  sum  of  the  per  kilogram  average 
market  prices  (calculated  to  the  nearest 
whole  cent)  of  domestic  flue-cured  and 
domestic  hurley  tobacco  for  the 
respective  domestic  tobacco  marketing 
year  that  ends  during  the  calendar  year 
immediately  preceding  the  calendar 
year  dunng  w  hich  such  imported 
tobacco  was  imported,  on  the  quantity 
of  tobacco  as  to  which  the  failure 
occurs. 

(2)  Unportf'f-a.p-net<ost  assessment. 
With  respect  to  assessments  referred  to 
in  §  1464.103,  'fan  importer  of  hurley 
or  flue-cured^btjacco  fails  to  timely 
remit  a  no-net-cost  assessment  in 
accordance  with  the  provisions  in  this 
subpart,  such  importer  shall  be  liable,  in 
addition  to  any  no-net-cost  assessment 
or  other  sum  due  and  any  late  payment 
charges,  to  a  marketing  penalty  at  a  per 
kilogram  rate  equal  to  75  percent  of  the 
average  market  price  (calculated  to  the 
nearest  whole  cent)  for  the  respective 
kind  of  domestic  tobacco  (burley  or  flue- 
cured)  for  L^e  resptK:tive  domestic 
tobacco  marketing  year  in  which  such 
imported  tobacco  was  imported,  on  the 
quantity  of  tobacco  as  to  which  the 
failure  occurs. 

(b)  Exception  to  marketing  penalty.  A 
marketing  penally  otherwise  required  by 
this  paragraph  may  be  forgiven  if  the 
assessment  for  which  nonpayment  of 
the  penalty  could  be  assessed  is 
remitted  not  later  than  15  calendar  days 
after  the  date  otherwise  required  for  the 
remittance  by  this  subpart. 

(c)  Notification  of  marketing  penalty. 
Before  a  marketing  penalty  is  assessed, 
the  importer  shall  be  notified  of  the 
pending  assessment  and  shall  be 


afforded  an  opportunity  for  a  hearing 
with  respect  to  the  assessment  of  the 
penalty.  Such  notification  will  be  by. 
and  such  hearing  will  be  before,  the 
Director  or  designee. 

(d)  MarJtptjng  penalty  reduction.  The 
Executive  Vice  President.  CCC,  or 
designee,  may  reduce  the  amount  of  any 
marketing  penalty  for  which  a  person 
othervv'ise  would  be  liable  under  the 
provisions  of  this  section  upon  finding 
tliat  failure  to  comply  was  unintentional 
or  without  knowledge  on  the  part  of 
such  person  and  that  such  reduction 
would  not  damage  the  tobacco  program 
or  the  administration  of  this  part. 

(e)  Prohibition  of  use.  processing  or 
marketing  of  tobacco  for  which  the 
assessments  haw  not  been  paid:  other 
remedies.  The  knowing  use,  processing, 
or  marketing  of  tobacco  in  the 
commerce  of  the  United  States  of  any 
tobacco  for  which  an  assessment  or 
related  chai^  required  or  provided  for 
by  this  subpart  is  past  due.  is 
prohibited.  The  penalties  and  other 
remedies  provided  in  this  section  shall 
be  in  addition  to.  and  not  exclusive  of. 
other  remedies  that  may  be  available. 

§  1 464. 1 07    Recordkeeping. 

(a)  Retention  of  records.  Each 
importer  of  tobacco  shall  maintain  all 
records  that  are  relevant  to  any 
imported  tobacco  that  is  subject  to  an 
assessment  in  accordance  with  this 
subpart.  Such  records  shall  be  retained 
for  a  period  of  three  years  following  the 
date  of  entry  of  such  tobacco.  The 
burden  of  establishing  compliance  with 
this  part  shall  be  on  the  importer  of  the 
tobacco. 

(b)  Examination  of  records  and 
reports.  The  Executive  Vice  President. 
CCC.  the  Director,  or  any  person 
authorized  by  one  of  such  persons,  or 
any  auditor  or  agent  of  the  Office  of  the 
Inspector  General,  is  authorized  to 
examine  any  records  that  such  person 
has  reason  to  believe  are  relevant  to  any 
matter  jxsrtinent  to  the  payment  of 
importer  assessments  under  this 
subpart.  Upon  request  of  an  authorized 
person,  each  importer  shall  make 
available  for  examination  such  records 
as  are  under  such  importer's  control  that 
may  be  relevant  to  imported  tobacco 
that  is  subject  to  an  assessment  in 
accordance  with  this  subpart  or 
otherwise  relevant  to  the  administration 
of  this  subpart.  Upon  a  failure  to 
provide  access  or  records,  tlie  Director 
may  presume  that  such  an  inquiry 
would  have  produced  information 
unfavorable  to  the  party  to  the  inquiry 
and  shall  make  further  determinations 
in  the  matter  accordingly. 
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§1464.108    Reconsideration  and  appeal. 

An  importer  may  request  the  Director 
to  recoii.sider  any  determination  of  the 
amount  of  any  assessment  due.  any 
mari^eting  penalty  assessed,  or  other 
adverse  determination  rendered  in 
accordance  with  this  subpart.  Any 
request  for  reconsideration  shall  be 
made  within  15  calendar  days  of  the 
date  of  the  notification  of  such 
assessment,  marketing  penalty,  or 
adverse  determination.  If  the  importer  is 
dissatisfied  with  a  determination 
rendered  by  the  Director  with  respect  to 
a  request  for  reconsideration,  such 
importer  may  appeal  the  determination 
to  the  Director,  National  Appeals 
Division.  ASCS.  Any  such  appeal  shall 
be  handled  in  accoraance  with  the 
provisions  of  7  CFR  part  780. 

Signed  at  Washington.  DC  on  March  2. 
1994. 

Grant  Buntrock. 

Exe-cutive  Vice  President.  Commodity  Credit 
Corporation. 
(FR  Doc  94-5224  Filed  3-8-94;  845  am) 
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Currency 

12  CFR  Parts 
[Docket  No.  94-03] 
RIN  1557-AB14 

RisK-Based  Capital:  Muttifamily 
Housing  Loans 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  issuing  this 
final  rule  to  amend  the  risk-based 
capital  guidelines  to  include  in  the  50% 
nsk  weight  category  certain  loans 
secured  by  qualifying  multifamily 
residential  properties,  to  clarify  that 
privately-issued  mortgage-backed 
securities  (MBS)  may  qualify  for  a  50% 
risk  weight,  provided  the  MBSs  are 
secured  by  qualifying  multifamily 
residential  property  loans,  and  to 
provide  that  the  portion  of  a  multifamily 
residential  property  loan  that  is  sold 
subject  to  a  pro  rata  loss  sharing 
arrangement  may  be  treated  by  the 
selling  bank  as  sold  to  the  extent  that 
the  sales  agreement  provides  for  the 
purchaser  of  the  loan  to  share  in  any 
loss  incurred  on  the  loan  on  a  pro  rata 
basis  with  the  selling  bank.  This  final 
rule  doi's  not  make  any  changes  with 
respect  to  the  capital  treatment  of 


multifamily  residential  property  loans 
sold  subject  to  forms  of  recourse  other 
than  on  a  piv  rata  loss  sharing  basis. 
The  OCC  believes  that  the  issue  of  non- 
pro  rata  recourse  for  multifamily 
residential  prof)erty  loans  is  best 
addressed  in  a  comprehensive  manner 
by  the  banking  agencies  in  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  study  on  recourse. 

The  purpose  of  this  final  rule  is  to 
permit  national  banks  to  hold  less 
capital  against  certain  loans  secured  by 
qualifying  multifamily  residential 
property.  This  final  rule  implements  the 
Resolution  Trust  Corporation 
Refinancing.  Restructuring,  and 
Improvement  Act  of  1991  (RTCRRLA.) 
and  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIdA).  The  OCC  also  believes  that 
this  final  regulation  will  help 
developers,  including  nonprofit 
developers,  to  provide  low-  and 
moderate-income  multifamily  housing. 
EFFECTIVE  DATE:  March  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Hemming,  National  Bank 
Examiner,  Office  of  the  Chief  National 
Bank  E.xaminer,  (202)  874-5170;  James 
Wright,  Community  Development 
Specialist,  Community  Development 
Division,  (202)  874-^930;  Roger  Tufts. 
Senior  Economic  Advisor,  Office  of  the 
Chief  National  Bank  Examiner.  (202) 
874-5070;  Elizabeth  Milor,  Financial 
Economist,  Regulatory  and  Statistical 
Analysis,  (202)  874-5240;  or  Ronald 
Shimabukuro,  Senior  Attorney,  Banking 
Operations  and  Assets  Division.  (202) 
874-4460. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  OCC's  risk-based  capital 
guidelines  were  adopted  in  1989 
(codified  at  12  CFR  part  3,  appendix  A). 
See  54  FR  4168  (January  27,  1989).  The 
risk-based  capital  guidelines  establish 
capital  requirements  based  on  the  credit 
risk  profiles  of  the  assets  and  off-balance 
sheet  activities  of  a  financial  institution. 
The  risk-based  capital  guidelines 
implement  the  Agreement  on 
International  Convergence  of  Capital 
Measurement  and  Capital  Standards  of 
July  1988,  as  reported  by  the  Basle 
Committee  on  Banking  Supervision  (the 
Basle  Agreement)  and  were  developed 
in  cooperation  with  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
Federal  Reserve  Board  (FRB). 

The  risk-based  capital  guidelines 
assign  all  assets  to  the  100%  risk  weight 
category  unless  an  asset  specifically 
qualifies  for  some  lower  risk  weight 
category.  See  12  CFR  part  3,  appendix 
A,  section  3(a)(4).  Under  the  current 


risk-based  capital  guidelines,  loans 
secured  by  a  first  lien  on  multifamily 
rental  properties  are  risk  weighted  at 
100%.  However,  a  loan  secured  by  a 
first  mortgage  on  a  one-to-four  family 
residential  property  may  qualify  for  a 
50%  risk  weight.'  See  12  CFR  part  3, 
appendix  A,  section  3(a)(3)(iii). 

The  purpose  of  this  final  rule  is  to 
implement  section  618(b)  of  RTCRRL\. 
Public  Law  102-233,  105  Stat.  1761 
(December  12,  1991),  and  section 
305(b)(1)(B)  of  FDICIA,  Public  Law  102- 
242,  105  Stat.  2236  (December  19,  1991). 
by  lowering  the  risk  weight  for  certain 
qualifying  multifamily  housing  loans  to 
50%.  Section  618(b)  of  RTCRRL^ 
required  regulations  to  be  implemented 
by  April  10,  1992.  Because  of  the  nature 
of  the  issues  involved  and  the  need  to 
coordinate  this  final  rule  with  the  FRB, 
the  FDIC  and  the  Office  of  Thrift 
Supervision  (OTS).  this  final  rule  could 
not  be  promulgated  by  that  deadline. 

The  main  purpose  of  RTCRRLA  was  to 
recapitalize  the  Resolution  Trust 
Corporation.  However,  RTCRRIA  also 
contains  provisions  relating  to  the 
capital  treatment  of  certain  single-family 
and  multifamily  residential  property 
loan.s.  Specifically,  section  618(b)  of 
RTCRRLA  requires  the  OCC  to 
promulgate  regulations  assigning  a  50% 
risk  weight,  with  certain  conditions,  to 
loans  secured  by  multifamily  residential 
properties. 

Under  section  618(b)(1)(B)  of 
RTCRRLA,  in  order  for  a  multifamily 
residential  property  loan  to  qualify  for 
a  50%  risk  weight:  (1)  The  loan  must  be 
secured  by  a  first  lien  on  a  multifamily 
residential  property  consisting  of  five  or 
more  dwelling  units.  (2)  if  the  loan  has 
a  rate  of  interest  that  does  not  change 
over  the  term  of  the  loan,  then  (A)  the 
loan-to-value  ratio  cannot  exceed  80%, 
and  (B)  the  ratio  of  annual  net  operating 
income  generated  by  the  property 
(before  payment  of  any  debt  service  on 
the  loan)  to  the  annual  debt  service  on 
the  loan  cannot  be  less  than  120%,  (3) 
if  the  loan  has  a  variable  rate,  then:  (A) 
The  loan-to-value  ratio  cannot  exceed 
75%,  and  (B)  the  ratio  of  annual  net 
operating  income  generated  by  the 
property  (before  payment  of  any  debt 
service  on  the  loan)  to  the  annual  debt 
service  on  the  loan  cannot  be  less  than 
115%,  (4)  the  amortization  of  principal 
and  interest  occurs  in  not  more  than  30 
years,  (5)  the  loan  must  have  a 
minimum  original  maturity  for 
repayment  of  principal  of  not  less  than 
seven  years,  (6)  the  loan  must  have  been 


'  I  nder  seel  ion  3(a){3)(iii)  of  this  appendix  A 
residential  property  may  be  either  owner  occupied 
or  rented;  tiowever.  the  mortgage  cannot  h>«  morf 
than  90  days  past  due.  on  nonaccrual  or 
restructureiL 
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performing  according  to  its  terms  for  at 
least  one  year,  and  (7)  the  loan  must 
satisf)'  prudent  underwriting  standards 
as  established  by  the  appropriate  federal 
banking  agency. 

Section  618(b)(1)  or  RTCRRIA  also 
provides  that  any  security  collateralized 
by  a  qualifying  multifamily  residential 
property  loan  shall  be  considered  as  a 
loan  or  security  within  the  50%  risk 
weight  category.  In  addition,  section 
618(b)(2)  of  RTCRRIA  requires  that  the 
portion  of  any  loan  fully  secured  by  a 
first  lien  on  a  multifamily  housing 
property  that  is  sold  by  a  bank  subject 
to  a  pro  rata  loss  sharing  arrangement 
shall  be  treated  as  a  sale  to  the  extent 
that  loss  is  incurred  by  the  purchaser  of 
the  loan.  Furthermore,  section  618(b)(3) 
of  RTCRRIA  directs  the  OCC  to  amend 
its  risk-based  capital  guidelines  to  take 
into  account  other  loss  sharing 
arrangements  to  determine  the  extent  to 
which  such  loans  should  be  treated  as 
sold.  In  addition  to  the  requirements  in 
RTCRRL^.  section  305(b)(1)(B)  of 
FDICIA,  among  other  things,  requires 
the  CX^C  to  revise  the  risk-based  capital 
guidelines  to  reflect  the  actual 
performance  and  expected  risk  of  loss  of 
multifamily  mortgages. 

The  OCC  published  a  notice  of 
proposed  rulemaking  (NPRM)  on 
September  17,  1992.  Consistent  with 
sections  618(b)  of  RTCRRL\  and 
305(b)(1)(B)  of  FDICIA,  the  NPRM 
proposed  to  include  in  the  50%  risk 
weight  category  certain  loans  secured  by 
qualifying  multifamily  residential 
properties.  In  addition,  the  NPRM 
proposed  that  MBSs  also  qualif>'  for  a 
50%  risk  weight  provided  the  MBSs  are 
secured  by  qualifying  multifamily 
residential  property  loans.  Consistent 
with  the  current  OCC  policy  on  recourse 
arrangements,  the  NPRM  also  proposed 
that  the  portion  of  multifamily 
residential  property  loans  that  is  sold 
subject  to  a  pro  rata  loss  sharing 
arrangement  may  be  treated  by  the 
selling  bank  as  sold  to  the  extent  that 
the  sales  agreement  provides  for  the 
purchaser  of  the  loan  to  share  in  any 
loss  incurred  on  the  loan  on  a  pro  rata 
basis  with  the  selling  bank.  As  for 
multifamily  residential  property  loans 
subject  to  recourse  other  than  on  a  pro 
rata  loss  sharing  arrangements,  the 
NPRM  did  not  propose  to  adopt  any 
special  non-pro  rata  recourse  rule 
specifically  for  multifamily  residential 
property  loans  at  that  time. 

Discussion 

In  the  NPRM,  the  OCC  requested 
comments  on  several  specific  issues 
related  to  the  implementation  of  section 
618(b)  of  RTCRRIA.  The  OCC  received 
nine  comments  in  response  to  the 


NPRM.  Comments  were  received  from 
trade  associations  representing  both  the 
banking  and  housing  industries,  as  well 
as  from  financial  institutions.  One 
commenter  opposed  the  NPRM,  while 
the  eight  other  commenters  generally 
indicated  support.  After  careful 
consideration  of  all  the  comments,  the 
OCC  adopts  this  final  rule  to  amend  the 
risk-based  capital  guidelines  to  include 
in  the  50%  risk  weight  category  certain 
loans  secured  by  quaUfying  multifamily 
residential  properties.  This  final  rule  is 
substantially  similar  to  the  rule  as 
proposed  in  the  NTRM.  Any  significant 
changes  from  the  proposed  rule  are 
discussed  below. 

A.  50%  Risk  Weight  for  Multifamily 
Housing  Loans 

This  final  rule  amends  the  risk-based 
capital  guidelines  to  include  in  the  50% 
risk  weight  categor)-  certain  loans  fully 
secured  by  a  first  lien  on  multifamily 
residential  properties.  Specifically, 
loans  secured  by  multifamily  residential 
properties  may  qualify'  for  a  50%  risk 
weight  subject  to  the  following 
conditions: 

(1)  The  loan  must  be  secured  by  a  first 
mortgage  on  a  multifamily  residential 
property  consisting  of  five  or  more 
dwelling  units: 

(2)  The  original  amortization  of 
principal  and  interest  must  not  exceed 
30  years; 

(3)  The  original  minimum  maturity 
for  repayment  of  principal  must  not  be 
less  than  seven  years; 

(4)  All  principal  and  interest 
payments  must  have  been  made  on  a 
timely  basis  in  accordance  with  the 
terms  of  the  loan  for  at  least  one  year 
immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50%  risk 
weight  category; 

(5)  The  loan  cannot  be  otherwise  90 
days  or  more  past  due,  or  carried  in 
nonaccrual  status; 

(6)  The  loan  must  be  in  accordance 
with  applicable  lending  limit 
requirements  and  prudent  underwriting 
standards;  and 

(7)  If  the  rate  of  interest  does  not 
change  over  the  term  of  the  loan,  then 
the  current  loan  amount  must  not 
exceed  80%  of  the  current  value  of  the 
property,  as  measured  by  either  the 
value  of  the  property  at  origination  of 
the  loan  (which  is  the  lower  of  the 
purchase  price  or  the  value  as 
determined  by  the  initial  appraisal,  or  if 
appropriate,  the  initial  evaluation)  or 
the  most  current  appraisal,  or  if 
appropriate,  the  most  current 
evaluation,  and  in  the  most  recent  fiscal 
year,  the  ratio  of  annual  net  operating 
income  generated  by  the  property 
(before  payment  of  any  debt  service  on 


the  loan)  to  annual  debt  service  on  the 
loan  must  not  be  less  than  120%;  or 

(8)  If  the  rate  of  interest  changes  over 
the  term  of  the  loan,  then  the  current 
loan  amount  must  not  exceed  75%  of 
the  current  value  of  the  property,  as 
measured  by  either  the  value  of  the 
property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase 
price  or  the  value  as  determined  by  the 
initial  appraisal,  or  if  appropriate,  the 
initial  evaluation)  or  the  most  current 
appraisal,  or  if  appropriate,  the  most 
current  evaluation,  and  in  the  most 
recent  fiscal  year,  the  ratio  of  annual  net 
operating  income  generated  by  the 
property  (before  payment  of  any  debt 
service  on  the  loan)  to  annual  debt 
service  on  the  loan  must  not  be  less  than 
115%. 

As  indicated  above,  most  of  the 
commenters  indicated  general  support 
for  the  NPRM;  however,  two 
commenters  questioned  whether 
multifamily  housing  loans  should  be 
permitted  to  qualify-  for  the  50%  risk 
weight  category  considering  the  greater 
delinquency  rates  on  multifamily 
residential  properties  compared  to 
single-family  owner-occupied 
residential  properties.  The  OCC  shares 
this  concern.  However,  the  50%  risk 
weight  is  mandated  by  section  618(b)  of 
RTCRRL^,  and  as  discussed  in  the 
NTRM.  the  OCC  believes  that  subject  to 
the  conditions  imposed  by  this  final 
rule,  a  50%  risk  weight  for  multifamily 
housing  loans  can  be  justified. 

1  Definition  of  Multifamily  Residential 
Property 

In  the  NPRM,  the  term  "multifamily 
residential  property"  was  defined  as 
residential  property  -  consisting  of  five 
or  more  dwelling  units.  The  NPRM  did 
not  place  any  upper  limit  on  the  number 
of  units  that  could  be  in  a  multifamily 
residential  property.  However,  in  view 
of  the  OTS  risk-based  capital  rules, 
which  limit  qualifying  multifamily 
residential  property  to  5  to  36  units,  see 
12  CFR  567. l(v)  and  567.6(a)(l)(iii)(B). 
the  OCC  requested  specific  comments 
on  whether  a  similar  limit  on  the 
number  of  units  should  be  adopted. 

The  OCC  received  five  comments  on 
this  issue.  All  five  commenters  opposed 
any  restriction  on  the  number  of  units 
for  qualifying  multifamily  residential 
property.  Several  commenters  noted  the 
absence  of  any  evidence  suggesting  that 
multifamily  residential  properties  with 
a  large  number  of  units  pose  an 


2 12  CFR  part  3.  appendix  A.  section  1(c)(21) 
defines  residential  propeny  to  mean  houses, 
condominiums,  cooperative  units,  and 
manufactured  homes  but  do«s  not  include  boats  or 
motor  homes,  even  if  used  as  a  primary  residence. 
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inherently  greater  risk  than  those  with 
fewer  units. 

The  OCC  agrees  vsnth  these 
commenters.  At  this  time  there  is  no 
evidence  to  justifj'  any  limitation  on  the 
total  number  of  units  for  qualify-ing 
multifamily  residential  properties. 
Consequently,  the  OCC  adopts  the 
definition  of  multifamily  residential 
properties  without  any  restriction  on  the 
maximum  number  of  units.  As  for 
regulatory  uniformity  with  the  OTS,  the 
OCC  notes  that  the  OTS  is  presently 
considering  deletion  of  the  36  unit 
restriction  on  qualifying  multifamily 
residential  property  for  savings  and  loan 
associations.  See  57  FR  40143 
(September  2. 1992). 

In  addition,  this  final  rule  further 
clarifies  the  definition  of  muhifamily 
residential  property  by  adding  a 
separate  definition  for  multifamily 
residential  property.  In  the  NPRM, 
muhifamily  residential  property  was  not 
separately  defined,  but  instead  the 
NPRM  made  reference  to  the  current 
definition  of  residential  property.  The 
new  definition  in  this  final  rule  is  not 
intended  to  change  the  meaning  of 
multifamily  residential  property.  The 
purpose  of  the  new  definition  is  to  make 
clear  that  while  multifamily  residential 
property  would  include  apartment 
buildings,  condominiums,  cooperatives, 
and  other  similar  structures  primarily 
for  residential  use.  it  would  not  include 
such  facilities  as  nursing  homes  and 
hospitals.  Because  multifamily 
residential  property  is  defined  as 
property  primarily  for  residential  use, 
this  definition  also  clarifies  that  some 
limited  commercial  use  would  be 
permitted.  Therefore,  a  commercial 
establishment,  such  as  a  convenience 
store  located  in  an  apartment  building, 
would  not  automatically  disqualify  the 
apartment  building  as  a  multifamily 
residential  property. 

2.  80%  Occupancy  Rate 

In  the  NPRM.  the  OCC  proposed  an 
additional  80%  occupancy  rate 
requirement,  which  would  have 
required  that  the  multifamily  residential 
property  securing  the  loan  have  a 
sustained  average  annual  occupancy 
rate  of  at  least  80%  of  the  total  units. 
The  OCC  received  3  comments  on  this 
issue.  All  of  the  commenters  generally 
believe  that  the  80%  occupancy  rate 
requirement  was  unnecessary  because  of 
Lhe  annual  net  income  requirement 
which  requires  timely  payment  of  all 
principal  and  interest  for  one  year  and 
the  loan-to-value  requirements.  As  one 
commenter  explained,  any  decrease  in 
income  resulting  from  declining 
occupancy  would  be  reflected  in  the 
annual  cash  fiows  and  would  be 


captured  by  the  annual  net  income 
requirement.  In  addition,  the 
commenter  also  indicated  that  the  80% 
occupancy  requirement  only  relates  to 
the  degree  of  physical  space  leased  and 
is  not  dispositive  of  the  ability  to  service 
the  debt. 

The  OCC  has  considered  these 
comments  and  agrees  with  the 
commenters.  Therefore,  the  80% 
occupancy  requirement  has  been 
removed  from  this  final  rule.  The  OCC 
agrees  that  a  high  occupancy  rate,  in 
itself,  does  not  guarantee  sufficient  cash 
flow  to  service  the  debt.  The  OCC 
believes  that  the  annual  net  income 
requirement  in  conjunction  with  the 
loan-to-value  requirements  and  the  90- 
day  past  due  requirement  should 
provide  sufficient  prudential  safeguards. 
In  addition,  the  OCC  befieves  that 
removing  the  80%  occupancy 
requirement  will  also  benefit  developers 
renovating  older  buildings  for  low-  and 
moderate-income  occupants.  These 
developers  frequently  encounter 
difficulty  in  achieving  80%  occupancy 
during  project  startup.  Removal  of  the 
requirement  wall  enable  more  loans  for 
these  types  of  projects  to  qualify  for  the 
50%  risk  weight. 

3.  One- Year  Timely  Payment 
Requirement 

As  required  by  section 
618(b)(l)(B)(iii)(m)  of  RTCRRL^,  the 
NPRM  required  that  all  principal  and 
interest  payments  have  been  made  on  a 
timely  basis  in  accordance  with  the 
terms  of  the  loan  for  at  least  one  year 
before  the  multifamily  residential 
property  loan  can  qualify  for  the  50% 
risk  weight.  In  addition,  for  prudential 
reasons,  the  OCC  proposed  to  require 
that  the  multifamily  residential  property 
loan  could  not  be  more  than  90  days 
past  due  or  on  nonaccrual  status. 

This  final  rule  adopts  both  the  one- 
year  timely  paj-ment  requirement  and 
the  90-day  past  due  requirement.  With 
respect  to  the  one-year  timely  pa\'ment 
requirement,  this  final  rule  clarifies  that 
the  one-year  timely  payment 
requirement  must  be  satisfied  in  the 
year  immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50%  risk 
weight  category.  It  also  should  be  noted 
that  the  one-year  timely  payment 
requirement  is  a  one-time  only 
requirement.  Once  the  multifamily 
residential  property  loan  has  performed 
in  accordance  with  its  terms  tor  at  least 
one  year  immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50%  risk 
weight  category,  the  loan  may  continue 
to  qualify  for  the  50%  risk  weight 
without  any  further  regard  to  that 
requirement.  Unlike  the  one-year  timely 
payment  requirement,  the  90-day  past 


due  requirement  is  an  ongoing 
requirement.  As  such,  the  OCC  does  not 
believe  that  it  is  necessary  to  apply  tho 
one-year  Umely  payment  requirement 
on  a  continuous  basis. 

It  also  should  be  noted  that  this  final 
rule  slightly  changes  the  wording  of  the 
90-dny  past  due  requirement.  In  the 
NPRM  this  requirement  was  stated  as  a 
loan  "not  more  than  90  days  past  due." 
This  final  rule  revises  the  wording  of 
the  90-day  past  due  requirement  to  a 
loan  "not  otherwise  90  days  or  more 
past  due."  Under  this  revised  language, 
a  loan  would  be  considered  past  due  on 
the  ninetieth  day,  instead  of  the  ninety- 
first  day.  Adoption  of  this  language  will 
make  the  90-day  past  due  requirement 
in  the  risk-based  capital  guidelines  more 
consistent  with  the  Instructions  to  the 
Reports  of  Condition  and  Income  (Call 
Report). 

4  Loan-to- Value  Requirements 

In  the  NPRM.  the  OCC  expressed 
concern  that  sections  fil8(b)(l)(B)(ii)  (I) 
and  (II)  of  RTCRRIA  are  unclear  as  to 
when  the  specified  loan-to-value  ratios 
for  qualifying  multifamily  residential 
property  loans  would  have  to  be 
satisfied.  The  OCC  requested  comment 
on  the  appUcation  of  these  loan-to-value 
requirements.  Specifically,  the  OCC 
requested  comment  on:  (1)  Whether  a 
multifamily  residential  property  loan 
that  does  not  satisfy  the  loan-to-value 
requirements  at  the  time  of  origination 
should  be  permitted  to  dc  so  at  some 
later  time,  and  (2)  whether  a 
multifamily  residential  property  loan 
that  satisfies  the  loan-to-value 
requirements  at  the  time  of  origination, 
but  subsequently  does  not.  thereafter 
should  be  ineligible  for  a  50%  risk 
weight. 

The  OCC  received  four  comments  on 
this  issue.  Three  commenters  supported 
the  recla-ssification  of  multifamily 
residential  property  loans  into  the  50% 
risk  weight  category  if  the  loans 
subsequently  satisfy  the  loan-to-value 
requirements.  However,  these 
commenters  did  not  believe  that 
multifamily  residential  property  loans 
that  already  qualify  for  the  50%  risk 
weight  category  should  be  reclassified 
in  the  100%  risk  weight  category  even 
if  the  loans  subsequently  failed  to 
satisfy'  the  loan-to-value  requirements. 
The  commenters  generally  believed  that 
once  a  muhifamily  residential  property 
loan  qualifies  for  the  50%  risk  weight 
category,  any  deterioration  in  the  loan- 
to-value  ratio  should  be  addressed 
through  the  loan  lass  reserve  and  not 
through  reclassification  of  the  loan  to 
the  100%  risk  weight  category.  One 
commenter  specifically  expressed 
caution  against  establishing  a  regulatory 
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requirement  for  the  periodic  reappraisal 
of  multifamily  residential  property  that 
would  determine  if  the  loan  can 
continue  to  qualify  for  the  50%  risk 
weight  category. 

The  CXX  agrees  that  a  multifamily 
residential  property  loan  that  does  not 
satisfj'  the  loan-to-value  requirements  at 
the  time  of  the  origination  of  the  loan 
should  be  permitted  to  do  so  at  some 
later  time.  Therefore,  this  final  rule  has 
been  changed  to  make  clear  that 
multifamily  residential  property  loans 
that  do  not  satisfy  the  appropriate  loan- 
to-value  ratio  at  origination,  may  still 
qualifv'  for  the  50%  risk  weight  category 
if  the  loan-to-value  requirements  are 
satisfied  subsequently.  However,  the 
OCC  does  not  beheve  that  once  a 
multifamily  residential  property  loan 
qualifies  for  the  50%  risk  weight 
category  the  loan  should  never  be 
reclassified  into  the  100%  risk  weight 
category  if  the  loan  subsequently  fails  to 
satisfy  the  loan-to-value  requirements  or 
any  other  relevant  requirement.  Such 
treatment  would  be  inconsistent  with 
the  genera!  principles  and  application  of 
the  risk-based  capital  guidelines. 

Under  the  risk-oased  capital 
guidelines,  an  asset  may  qualify  for  a 
lower  risk  weight  only  if  all 
requirements  imposed  for  that  risk 
weight  have  been  satisfied.  The 
requirements  generally  must  be  met 
continuously  and  not  only  on  a  one  time 
basis.  Failure  to  satisfy'  the  requiroments 
for  a  lower  risk  weight  could  be 
indicative  of  an  increase  in  risk  for  that 
asset.  Therefore,  the  risk-based  capital 
guidelines  would  properly  require  more 
capital  to  be  held  against  that  asset.  For 
these  reasons,  the  CXX  believes  that  a 
multifamily  residential  property  loan, 
like  any  other  asset  under  the  risk-based 
capital  guidelines,  may  be  reclassified 
into  the  100%  risk  weight  category  if  the 
loan  subsequently  fails  to  satisfy  the 
requirements  estabUshed  by  this  final 
rule. 

The  OCC  agrees  that  any  deterioration 
in  a  multifamily  residential  property 
loan  also  should  be  managed  through 
the  loan  loss  reserve.  However,  this  does 
not  mean  that  multifamily  residential 
property  loans  that  no  longer  satisfy  the 
ioan-to-value  ratio  requirements  should 
continue  to  have  the  benefit  of  a 
preferential  risk  weight.  While  the  loan 
loss  reserve  and  the  capital 
requirements  strive  to  achieve  similar 
results,  the  purpose  of  the  two  are 
distinct.  The  loan  loss  reserve 
recognizes  estimated  inherent  losses, 
whereas  the  risk-based  capital 
guidelines  recognize  relative  risk  in  the 
portfolio. 

In  the  NPRM  the  loan-to-value  ratio 
calculation  was  based  on  the  ratio  of  the 


loan  amount  at  origination  to  the 
appraised  value  of  the  multifamily 
residential  property.  Limiting  the 
calculation  of  the  loan-to-value  ratio 
requirement  to  the  loan  amount  at 
origination  suggested  that  the  loan-to- 
value  ratio  was  a  static  requirement. 
However,  the  loan-to- value  ratio 
requirement  is  intended  to  be  an 
ongoing  requirement,  which  must  be 
satisfied  on  a  continuous  basis  in  order 
for  a  multifamily  residential  property 
loan  to  quahfy  for  the  50%  risk  wei^t. 
Therefore,  this  final  rule  makes  clear 
that  the  calculation  of  the  loan-to-value 
ratio  requirement  is  not  limited  to  the 
loan  amount  at  origination  and  the 
initial  appraised  value  of  the  property, 
but  Instead  is  based  on  both  the  current 
loan  amount  outstanding  and  the 
current  value  of  the  property.  In 
determining  the  current  value  of  a 
multifamily  residential  property,  the 
final  rule  specifies  that  current  value 
may  be  measured  by  either  the  value  of 
the  property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase 
price  or  the  value  as  determined  by  the 
initial  appraisal,  or  if  appropriate,  the 
initial  evaluation)  or  the  most  current 
appraisal,  or  if  appropriate,  the  most 
current  evaluation. 

Two  points  should  be  emphasized. 
First,  while  appraisals  serve  an 
important  role  in  the  determination  of 
the  loan-to-value  ratio,  this  is  not  to 
imply  that  periodic  appraisals  are 
required.  Rather,  the  OCC  believes  that 
with  prudent  management  of  the  loan 
portfolio,  a  bank  would  be  aware  of 
changes  in  market  conditions  which 
could  negatively  impact  the  loan-fo- 
value  ratio.  Second,  in  some  instances  a 
less  formal  evaluation  of  the 
multifamily  residential  property  may  be 
more  appropriate  than  a  full  appraisal. 

In  adaition  to  the  loan-to-vaiue 
requirements,  sections  618(b)(l)(B)(ii)  I 
and  n  of  RTCRRL\  also  specified  certain 
net  operating  income-to-debt  ser\'ice 
coverage  ratios  that  must  be  satisfied. 
The  OCC  recognizes  that  certain 
multifamily  residential  properties 
developed  as  low-  to  moderate-income 
multifamily  housing  may  not  be  able  to 
generate  sufficient  income  to  satisfy  the 
net  operating  income-to-debt  service 
requirements.  The  OCC  believes  that 
organizations  that  develop  low-  to 
moderate-income  multifamily 
residential  properties  may  meet  the  net 
operating  income-to-debt  service 
requirements  by  generating  sufficient 
cash  flows  to  provide  comparable 
protection  to  the  institution.  Therefore, 
this  final  rule  permits  other  forms  of 
debt  service  coverage  that  generate 
sufficient  cash  flows  to  provide 
comparable  protection  to  the  institution 


to  be  considered  for  multifamily 
residential  property  loans,  if  the 
purpose  of  the  loan  is  for  the 
development  or  purchase  of  residential 
property  primarily  intended  to  provide 
low-  to  moderate- income  housing 
Forms  of  comparable  debt  service 
coverage  that  may  be  considered 
include,  but  are  not  hmited  to,  special 
operating  reserve  accounts  or  special 
operating  subsidies  prwided  bv  federal, 
state,  local  or  private  sources  However. 
the  OCC  does  reser%'e  the  right  to 
review,  on  a  case-by-case  basis,  the 
adequacy  of  any  other  form  of 
comparable  debt  service  coverage  relied 
on  by  the  bank. 

5.  Other  Legal  Requirements  and 
Prudent  Underwriting  Standards 

In  addition  to  the  requirements 
specified  by  section  618(b)  of  RTCRRL\. 
the  NPRM  also  proposed  that  a 
multifamily  residential  property  loan 
must  be  in  accordance  with  applicable 
lending  limit  requirements  and 
prudential  underwriting  standards.  This 
final  rule  does  not  contain  any  reference 
to  the  legal  lending  limit.  As  explained 
in  the  NPRM,  the  reference  to  the  legal 
lending  limit  was  intended  to  impose  an 
additional  prudential  requirement  by 
using  the  legal  lending  limit  as  a  proxy 
for  a  general  concentration  hmitation. 

The  OCC  still  believes  that  any 
particular  multifamily  residential 
roperty  loan  must  be  within  the  legal 
ending  limit  and  that  the  overall 
concentration  of  multifamily  residential 
property  loans  by  any  bank  should  be 
reasonable  and  not  excessive.  However, 
after  further  consideration  of  this  issue, 
the  OCC  believes  that  a  sjjecific 
reference  in  the  risk-based  capital 
guidelines  to  the  legal  lending  limit  is 
unnecessary.  The  legal  lending  hmit 
already  would  apply  to  all  loans, 
including  multifamily  residential 
property  loans  provided  for  in  this  final 
rule. 

6.  Treatment  of  Refinanced  Loans 

This  final  rule  amends  the  risk-based 
capital  guidelines  to  clarify  the 
treatment  of  multifamily  residential 
property  loans  that  have  been 
refinanced  by  the  borrower.  This  final 
rule  clarifies  that  the  prior  pavment 
history  of  a  refinanced  loan  and 
previous  net  operating  income  of  the 
multifamily  residential  property  are 
considered  in  determining  whether  the 
one- year  timely  pa\-ment  requirement 
and  the  annual  deht  service  requirement 
have  been  satisfied.  Specifically,  this 
final  rule  provides  that  if  the  loan  was 
refinanced  by  the  borrower  then  (1 )  All 
pnncipal  and  interest  payments  on  the 
loan  being  refinanced,  which  were  made 


f. 
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in  the  preceding  year  prior  to 
refinancing,  shall  apply  in  determining 
the  one-year  timely  payment 
requirement,  and  (2)  the  net  operating 
income  generated  by  the  property  in  the 
precedmg  year  prior  to  refinancing  shall 
apply  in  determining  the  applicable 
annual  debt  service  ratio  requirements. 
The  OCC  believes  that  a  multifamiiy 
residential  propertv  loan  that  otherwise 
would  quality  tor  the  lower  50%  risk 
weight  category  under  this  final  rule 
should  not  be  disqualified  simply 
because  the  loon  has  been  refinanced  by 
the  borrower.  The  OCC  generally 
believes  that  a  multifamiiy  residential 
property  loan  that  has  been  refinanced 
by  the  same  borrower  typically  would 
not  result  in  any  increase  in  risk  with 
respect  to  either  the  one-year  timely 
payment  requirement  or  the  applicable 
annual  debt  service  ratio  requirement. 
Therefore,  under  this  final  rule,  if  a 
borrower  refinances  a  multifamiiy 
residential  property  loan  that  previously 
qualified  for  the  50%  risk  weight 
category,  the  refinanced  loan  generally 
should  not  be  disqualified  by  virtue  of 
the  one-year  timely  payment 
requirement  or  the  applicable  annual 
debt  ser\ice  ratio  requirement. 

7.  Optional  Capital  Treatment 

One  commenter  expressed  concern 
that  the  final  rule  should  be  amended  to 
make  clear  that  the  lower  50%  risk 
weight  category,  with  its  attendant 
requirements  for  multifamiiy  residential 
property  loans,  is  optional  and  not 
mandatory.  The  OCC  agrees,  and 
reiterates  that  a  bank  can  always  decide 
to  risk  weight  any  asset  in  a  higher  risk 
weight  category.  As  explained  by  the 
commenter,  this  could  be  particularly 
relevant  to  a  multifamiiy  residential 
property  loan  where  a  bank  might 
determine  that  it  would  be  more 
prudent  to  keep  the  loan  in  the  100% 
risk  weight  category  than  having  to 
justify  a  50%  risk  weight  at  some  later 
date. 

8.  Credit  Enhancements 

One  commenter  suggested  that  credit 
enhancements,  such  as  letters  of  credit, 
certificates  of  deposit,  and  other 
enhancements  provided  by  the 
borrower,  should  be  considered  in 
determining  whether  a  multifamiiy 
residential  property  loan  qualifies  for 
the  lower  50%  risk  weight.  As  an 
example,  the  commenter  cited  the 
situation  where  a  borrower  may  offer 
some  credit  enhancement  to  cover  an 
income  shortfall.  The  OCC  agrees  that  in 
some  instances  credit  enhancements 
should  be  considered  in  determ.ining  the 
proper  risk  weight  of  multifamiiy 
residential  property  loans.  Under  the 


current  risk-based  capital  guidelines, 
claims  that  otherwise  would  be  required 
to  be  in  a  higher  risk  weight  category 
may  qualify  for  a  20%  risk  weight  if 
supported  by  a  credit  enhancement  such 
as  a  financial  guarantee-type  letter  of 
credit  from  an  OECD  financial 
institution.  Therefore,  to  a  degree,  credit 
enhancements  issued  by  OECD  financial 
institutions  are  already  considered. 
However,  as  with  other  types  of  credit 
enhanceipents  generally  issued  by 
private  sector  entities,  the  OCC  does  not 
believe  that  a  lower  risk  weight  for 
multifamiiy  residential  property  loans 
supported  by  credit  enhancements 
issued  by  non-OECD  financial 
institutions  is  warranted  at  this  time. 
See  54  FR  4168,  4172  Oanuary  27. 
1989). 

9.  Cooperative  Housing 

One  commenter  raised  the  issue  of 
whether  the  50%  risk  weight  for 
multifamiiy  residential  property  loans 
would  include  a  cooperative  housing 
loan  in  which  the  master  mortgage  is  a 
joint  obligation  of  the  shareholders  in 
the  cooperative.  The  OCC  believes  that 
the  final  rule,  as  adopted,  would 
include  loans  to  cooperatives. 

As  discussed  above,  this  final  rule 
provides  a  separate  definition  of 
multifamiiy  residential  housing  which 
includes  both  condominiums  and 
cooperatives.  Therefore,  a  loan 
consisting  of  a  master  m.ortgage  on  a 
cooperative  would  be  included  within 
the  definition  of  a  multifamiiy 
residential  property  loan  and  would 
qualify  for  the  50%  risk  weight  category, 
if  the  loan  otherwise  satisfies  the 
requirements  of  this  final  rule.  It  should 
be  noted,  however,  that  with  respect  to 
the  debt  ser\'ice  requirement,  this  final 
rule  would  also  permit  other  forms  of 
debt  service  coverage  to  be  considered, 
if  the  other  form  of  debt  service 
coverage  generates  sufficient  cash  flows 
to  provide  comparable  protection  to  the 
institution. 

As  explained  by  one  commenter,  the 
unique  structure  of  financing  for 
cooperative  housing  would  normally 
make  it  impossible  for  the  cooperative 
borrower  to  satisfy  the  debt  service 
requirements  in  the  conventional  sense. 
The  OCC  does  not  believe  that  a 
cooperative  housing  loan  should  be 
automatically  disqualified  from  the  50% 
risk  weight  category  for  this  reason 
alone.  Therefore,  this  final  rule  would 
also  permit  comparable  debt  service 
coverage  to  be  considered  for 
cooperative  housing  loans  as  well  as 
loans  for  the  development  or  purchase 
of  multifamiiy  residential  property 
housing  intended  to  provide  low-  to 
moderate-income  housing. 


B.  Mortgage-Backed  Securities 

This  final  rule  amends  the  risk-based 
capital  guidelines  to  clarify  that 
privately-issued  mortgage-backed 
securities  (MBS)  may  qualify  for  a  50% 
risk  weight,  if  at  the  time  of  origination 
of  the  MBSs,  the  MBSs  are  secured  by 
or  otherwise  represent  a  sufficiently 
secure  interest  in  qualifying  multifamiiy 
residential  property  loans.  Absent  this 
change  in  the  risk-based  capital 
guidelines,  MBSs  secured  by 
multifamiiy  residential  property  loans 
generally  could  never  have  qualified  for 
a  50%  risk  weight. 

As  explained  in  the  NPRM,  section 
3(a)(3)(iv)  of  RTCRRJA  of  the  current 
risk-based  capital  guidelines  would 
assign  a  risk  weight  to  privately  issued 
MBSs  based  on  the  risk  weight  of  the 
underlying  mortgage  loans  at  the  time  of 
origination  of  those  loans.  Under  this 
final  rule  all  loans  secured  by  a 
multifamiiy  residential  property  are 
assigned  to  the  100%  risk  weight  at 
origination,  and  may  be  reassigned  to 
the  50%  risk  weight  only  after  one  year, 
if  the  loans  satisfy'  the  one-year  timely 
payment  requirement  and  are  not 
otherwise  90  days  or  more  past  due  or 
on  nonaccurual  status.  Thus.  MBSs 
secured  by  m^ultifamily  residential  loans 
would  all  be  assigned  to  the  100%  risk 
weight  category  absent  any  change  to 
the  risk-based  capital  guidelines. 

In  the  NPRM  the  OCC  requested 
specific  comment  on  the  proper 
treatment  for  MBSs  secured  by 
qualifying  multifamiiy  residential 
property  loans.  The  OCC  received  two 
comments  on  this  issue.  Both  of  the 
commenters  supported  the  proposed 
change. 

As  required  by  section  618(b)  and  for 
prudential  reasons,  the  OCC  beUeves 
that  multifamiiy  residential  property 
loans  should  be  required  to  perform  in 
accordance  with  the  terms  of  the  loans 
for  at  least  one  year  before  qualifying  for 
the  lower  50%  risk  weight.  However, 
the  OCC  does  not  believe  that  this 
requirement  should  prohibit  MBSs 
secured  by  multifamiiy  residential 
property  loans  from  ever  qualifying  for 
the  50%  risk  weight.  Consequently,  the 
OCC  adopts  this  final  rule  to  amend 
section  3(a)(3)(iv)  of  this  appendix  A  to 
permit  MBSs  to  qualify  for  a  50%  risk 
weight  if  fully  secured  by  or  othenvise 
represent  a  sufficiently  secure  interest 
in  qualifying  multifamiiy  residential 
property  loans  that  have  performed  in 
accordance  with  their  terms  for  at  least 
one  year  and  the  loan  is  not  other\\'ise 
90  days  or  more  past  due,  or  on 
nonaccrual  status.'  The  OCC  believes 


'G<'nerally.  once  a  MBS  qualifies  for  a  lower  risk 
weight,  the  MBS  would  not  have  to  be  reclassified 
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that  permitting  MBSs  to  qualify  for  the 
50%  risk  weight  will  benefit  low-  to 
moderate-income  housing  projects.  The 
lower  50%  risk  weight  will  enhance  the 
attractiveness  of  these  MBSs.  As  a 
result,  this  should  assist  in  the 
expansion  of  the  secondary  market  for 
the  sale  of  loans  on  low-  to  moderate- 
income  multifamily  properties. 

C.  Recourse  Arrangements 

This  final  rule  amends  the  risk -based 
capita!  guidelines  to  permit  the  portion 
of  multifamily  residential  property 
loans  that  is  sold  subject  to  a  pro  rata 
loss  sharing  arrangement  to  be  treated 
by  the  selling  bank  as  sold  to  the  extent 
that  the  sales  agreement  provides  for  the 
purchaser  of  the  loan  to  share  in  any 
loss  incurred  on  the  loan  on  a  pro  rota 
basis  with  the  selling  bank.  This 
amendment  is  required  by  section 
618(b)(2)  of  RTCRRIA,  which  provides 
that  any  loan  fully  secured  by  a  first  lien 
on  a  multifamily  housing  project  that  is 
sold  subject  to  a  pro  rofo  loss  sharing 
arrangement  shall  be  treated  as  sold  to 
the  extent  that  loss  is  incurred  by  the 
purchaser  of  the  loan.*  In  addition,  the 
OCC  notes  that  while  sales  treatment  is 
required  by  section  618(b)(2)  of 
RTCRRL\  for  that  portion  of  multifamily 
residential  property  loans  sold  on  a  pro 
rata  loss  sharing  basis,  this  amendment 
is  consistent  with,  and  merely  restates 
the  current  OCC  policy  on  assets  sold 
with  recourse  on  a  pro  rata  basis  as 
applied  to  muhifamily  residential 
property  loans.  Under  the  risk-based 
capital  guidelines,  the  definition  of  the 
sale  of  assets  with  recourse  is  adopted 
from  the  definition  contained  in  the 
Instructions  to  the  Call  Report.  See  12 
CFR  part  3,  appendix  A,  section 
3(b)(l)(iii)  (footnote  14).  Specifically, 
the  Instructions  to  the  Call  Report  state: 

|Iif  the  risk  retained  by  the  seller  is  limited 
to  some  fixed  percentage  of  any  loss  that 
might  be  incurred  and  there  are  no  other 
provisions,  resulting  in  retention  of  risk, 
either  directly  or  indirectly,  by  the  seller,  the 
maximum  amount  of  {wssible  loss  for  which 
the  selling  bank  is  at  risk  (the  stated 
percentage  times  the  sale  proceeds)  shall  be 
rf;portcd  as  a  borrowing  and  the  remaining 


;n  the  100%  risk  weight  category  unless  it 
subsequenlly  fails  to  perform  as  provided  for  in  the 
asreement.  Simiiarly.  MBSs  secured  by  multifamily 
residential  property  loans  that  qualify  for  the  50% 
ri.sk  weight  category  would  not  have  lo  be 
reclassitled  to  the  100%  risk  weight  category  even 
if  the  underlying  multifamily  residential  property 
loans  subsequenlly  fail  to  satisfy  the  requirements 
for  the  50%  risk  weight,  provided  that  the  MBSs 
themselves  continue  to  perform  as  agreed  and  are 
not  otherwise  30  days  or  more  pa.sl  duo 

••Section  618(bK2)  of  RTCRRL\  further  defines 
pro  rota  loss  sharing  arrangemeni  as  an  agreement 
providing  that  ihe  purchaser  of  a  loan  sh.ires  in  any 
'.s.?  incurred  on  the  loan  with  the  selling  institution 
•  Ml  a  pro  mla  basis. 


amount  of  the  assets  transferred  reported  as 
a  sale. 

See  Call  Report.  Glossary — Sale  of 
Assets:  Interpretadon  and  illustrations 
of  the  general  rule  1  2.  A-50  (5-89). 
Therefore,  the  sale  of  a  loan  fully 
secured  by  a  first  lien  on  a  multifamily 
residential  property  is  acxorded  sales 
treatment  and  is  not  treated  as  recourse 
to  the  extent  that  loss  is  shared 
proportionately  by  the  purchaser  of  the 
loan. 

Section  618(b)(3)  of  RTCRRL^  also 
requires  the  OCC  to  take  into  account 
other  loss  sharing  arrangements  (besides 
pro  rata  loss  sharing  arrangements)  for 
the  purpose  of  determining  the  extent  to 
which  multifamily  residential  property 
loans  shall  be  treated  as  sold. 

As  for  other  recourse  arrangements 
(not  on  a  pro  rata  basis),  the  OCC  has 
decided  not  to  adopt  any  rule  for  other 
loss  sharing  arrangements  specifically 
relating  to  the  sale  of  multifamily 
residential  property  loans  at  this  time. 
As  explained  in  the  NPRM.  the  OCC.  as 
part  of  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC),  is 
currently  studying  the  overall  treatment 
of  asset  sales  with  recourse.  See  55  FR 
2676fi  (June  29,  1990).  In  this  context, 
the  OCC  will  also  be  considering  the 
possible  adoption  of  other  recourse 
arrangements  for  the  sale  of  multifamily 
residential  property  loans.  Until  the 
FFIEC  study  is  complete,  the  OCC 
believes  that  any  adoption  of  other 
recourse  arrangements  specifically  for 
the  sale  of  multifamily  residential 
property  loans  would  be  premature. 

In  the  NPRM,  the  OCC  requested 
specific  comment  on  this  issue.  The 
OCC  received  two  comments.  Both 
commenters  generally  supported  the 
proposed  rule  on  recourse  based  on  a 
pro  rata  loss  sharing  arrangement. 
However,  with  respect  to  other  loss 
sharing  arrangements,  one  commenter 
believed  that  the  proposed  rule  did  not 
fully  satisfy  the  requirement  in  section 
618(b)  of  RTCRRIA  to  take  into  account 
other  risk  sharing  arrangements. 

The  OCC  has  reviewed  the  statutory 
requirement  in  section  618(b)  of 
RTCRRIA  and  believes  that  the  OCC  has 
discretion  with  resf>ect  to  the  adoption 
of  other  loss  sharing  arrangements.  In 
pertinent  part,  section  618(b)  provides 
that  the  OCC  shall  amend  the 
regulations  to  take  into  account  other 
loss  sharing  arrangements  for  the 
purposes  of  determining  the  extent  to 
which  such  loans  shall  be  treated  as 
sold.  The  OCC  believes  that  section 
618(b)  of  RTCRRIA  only  requires  that 
the  OCC  determine  the  extent  to  which 
multifamily  residential  property  loans 
sold  on  a  non-pro  rata  recourse  basis 


should  be  afforded  sales  treatment  but 
that  section  618(b)  of  RTCRRIA  does  not 
automatically  require  sales  treatment  for 
such  loans.  In  this  regard,  the  OCC 
believes  that  the  capital  treatment  of 
multifamily  residential  property  loans 
sold  on  a  non-pno  rata  basis  should  be 
considered  in  a  comprehensive  manner 
by  the  banking  agencies  in  the  broad 
context  of  the  FFIEC  recourse  study. 

D.  Section  305(b)(1)(B)  ofFDIOA 

Section  305(b)(1)(B)  of  FDIQA,  among 
other  things,  requires  the  OCC  to  revise 
the  risk -based  capital  guidelines  to 
refiect  the  actual  performance  and 
expected  risk  of  loss  of  multifamily 
mortgages.  This  final  nile  satisfies  the 
requirement  of  section  305(b)(1)(B)  of 
FDICL\.  As  indicated  by  the  table 
published  in  the  NPRM,  the  overall 
credit  risk  for  multifamily  residential 
property  loans  is  significantly  greater 
than  the  credit  risk  for  qualifying  single- 
family  residential  property  loans.  While 
muhifamily  residential  property  loans 
generally  may  have  more  credit  risk 
than  single-family  residential  property 
loans,  the  OCC  believes  that  multifamily 
residential  property  loans  merit  a  50% 
risk  weight  if  they  are  well-secured, 
demonstrate  consistent  good 
performance,  conform  with  prudent 
underwriting  standards  and  otherwise 
satisfy  the  requirements  imposed  by  this 
final  rule. 

E.  Impact  on  Low-  and  Moderate- 
Income  Multifamily  Housing 

In  implementing  this  final  rjle,  the 
OCC  is  particularly  concerned  with  the 
impact  of  this  amendment  on  low-  and 
moderate- in  come  multifamily  housing 
In  the  NPRM,  the  OCC  requested 
comment  on  whether  the  proposed  rule 
would  assist  or^ianizations  in  their 
ability  to  provide  low  and  moderate- 
income  multifamily  housing 
(rehabilitated  or  new  construction).  The 
OCC  received  five  comments  on  this 
issue.  Three  of  the  commenters  believed 
that  the  proposed  rule  would  provide  a 
needed  stimulus  to  the  housing  sector 
and  the  economy.  However,  one 
commenter  expressed  concerns  about 
credit  allocation  through  bank  capital 
requirements.  Another  commenter 
indicated  support  for  sound  minority 
and  low-  and  moderate-income 
mortgage  lending  but  cautioned  against 
using  the  capital  rule  as  the  only  means 
to  accomplish  those  goals. 

The  OCC  has  carefully  considered 
these  comments  and  basically  agrees 
with  the  commenters.  The  OCC  believes 
that  this  final  rule  strikes  a  balance 
between  the  support  for  affordable 
housing  and  prudent  lending. 
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F.  Technical  and  Conforming 
Amendments 

In  addition  to  the  substantive 
changes,  this  final  rule  makes  two 
technical  and  conforming  amendments 
to  the  risk-based  capital  guidelines. 
First,  the  cross-references  to  section 
3(a)(3)(iv)  in  the  introductory  text  and 
footnote  10  of  section  3  are  revised  to 
cross-reference  section  3(a)(3)(vi).  This 
amendment  is  necessary  to  correct  an 
error  created  when  a  new  paragraph  was 
added  to  section  3(a)(3)  relating  to 
residential  construction  loans  secured 
by  presold  homes.  See  57  PR  40302 
(September  3,  1992).  These  cross- 
references  should  refer  to  the  paragraph 
on  privately  issued  mortgage-backed 
securities  and  not  to  the  paragraph  on 
residential  construction  loans. 

Second,  the  wording  of  the  90-day 
past  due  requirement  is  changed  to 
conform  to  the  language  adopted 
elsewhere  in  this  final  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory'  Flexibility  Act.  it  is  hereby 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analvsis  is  not  required. 

This  final  rule  reduces  the  amount  of 
capital  required  to  be  maintained  by 
national  banks  for  qualifying 
multifamily  residential  property  loans. 
While  the  exact  overall  impact  of  this 
final  rule  will  depend  on  the  amount  of 
qualifying  multifamily  residential 
property  loans  that  are  held  by  any 
particular  bank,  the  OCC  does  not 
believe  that  lowering  the  capital 
requirements  for  these  types  of  loans 
should  significantly  impact  national 
banks,  regardless  of  size.  In  addition, 
while  this  final  rule  would  apply  to  all 
national  banks,  this  final  rule  should 
not  have  a  disproportionate  effect  on 
small  banks. 

txecutivp  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action.  This  final  rule  will  reduce  the 
amount  of  capital  required  to  be 
maintained  by  national  banks  for 
qualifv'ing  multifamily  residential 
property  loans.  Although  the  exact 
overall  impact  of  this  final  rule  will 
depend  on  the  amount  of  qualifying 
multifamily  residential  property  loans 
held  by  any  particular  bank,  the  OCC 
does  not  believe  that  lowering  the 
capital  requirements  for  these  types  of 
loans  should  significantly  impact 
national  banks.  Additionally,  the  OCC 
believes  that  this  final  rule  will 


generally  benefit  banks  and  the  housing 
industry  by  reducing  somewhat  the  cost 
of  bank  operations  and  by  encouraging 
multifamily  housing  lending. 

Immediate  Effective  Dale 

Section  4(c)  of  the  Federal 
Administrative  Procedure  Act  (12  U.S.C. 
553(d))  requires  a  final  rule  to  be 
published  30  days  prior  to  its  effective 
date  unless  the  agency  provides 
otherwise  for  good  cause  found  and 
published  with  the  rule.  This 
amendment  to  the  capital  adequacy  rule 
is  needed  immediately  to  foster  lending 
for  the  reconstruction  of  multifamily 
housing  in  areas  of  the  country  recently 
devastated  by  natural  disaster.  For  this 
reason,  the  OCC  finds  good  cause  to 
waive  the  usual  30-day  delay  in 
effectiveness  of  a  final  rule. 
Accordingly,  this  final  rule  is  effective 
immediately  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Risk. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  appendix  A  of  part  3  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 


PART  3— AMENDED 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161,  1818. 
1828(n),  1831  n  note.  3907.  and  3909. 

2.  In  appendix  A,  section  1. 
paragraphs  (c)(14)  through  (c)(28)  are 
redesignated  as  paragraphs  (c)(15) 
through  (c)(29),  respectively,  and  a  new 
paragraph  (c)(14)  is  added  to  read  as 
follows: 

Appendix  A— Risk-Based  Capital 
Guidelines 


Section  1     Purpose.  Applicability  of 
Guidelines,  and  Definitions 

•  *  *  *  • 

(c)*  •  * 

(14)  Multifamily  residential  property 
means  any  residential  property  consisting  of 
five  or  mor«  dwelhng  units  including 
apartment  buildings,  condominiums, 
cooperatives,  and  other  similar  structures 
primarily  for  residential  use.  but  not 
including  hospitals,  nursing  homes,  or  other 
similar  facilities. 


Appendix  A — [Amended] 

3.  In  Appendix  A,  section  3, 
paragraph  (a)(3)(v)  is  redesignated  as 
paragraph  (a)(3)(vi),  the  introductory 
text  of  newly  designated  paragraph 
(a)(3)(vi)  is  revised,  a  new  paragraph 
(a)(3)(v),  including  new  footnotes  11a 
and  lib,  is  added,  the  last  sentence  in 
the  second  paragraph  of  the 
introductory  text  of  section  3  and  the 
last  sentence  in  footnote  10  in  paragraph 
(a)(2)(vii)  are  amended  by  replacing  the 
phrase  "section  3(a)(3)(iv)  of  this 
appendix  A"  with  the  phrase  "section 
3(a)(3)(vi)  of  this  appendix  A",  and  the 
first  sentence  in  paragraph  (a)(3)(iii)  is 
amended  by  replacing  the  phrase  "not 
more  than  90  days  past  due."  with  the 
phrase  "not  otherwise  90  days  or  more 
past  due,",  to  read  as  follows: 


Section  3    Risk  Categories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items 

***** 

(a)  •   •   * 
(3)*    •    • 

(v)  Loans  secured  by  a  first  mortgage  on 
multifamily  residential  properties  :  "• 

(A)  The  amortization  of  principal  and 
interest  occurs  in  not  more  than  30  years; 

(B)  The  minimum  original  maturity  for 
repwyment  of  principal  is  not  less  than  7 
vears; 

(C)  All  principal  and  interest  payments 
have  been  made  on  a  timely  basis  in 
accordance  with  the  terms  of  the  loan  for  at 
least  one  year  immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50%  risk  weight 
category,  and  the  loan  is  not  otherwise  90 
days  or  more  past  due,  or  on  nonaccrual 
status; 

(D)  The  loan  is  made  in  accordance  with 
all  applicable  requirements  and  prudent 
underwriting  standards; 

(E)  If  the  rate  of  interest  does  not  change 
over  the  term  of  the  loan; 

(I)  The  current  loan  amount  outstanding 
does  not  exceed  80%  of  the  current  value  of 
the  property,  as  measured  by  either  the  value 
of  the  property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase  price  or 
the  value  as  determined  by  the  initial 
appraisal,  or  if  appropriate,  the  initial 
evaluation)  or  the  most  current  appraisal,  or 
if  appropriate,  the  most  current  evaluation; 
and 

(II)  In  the  most  recent  fiscal  year,  the  ratio 
of  annual  net  operating  income  generated  by 


|"The  portion  of  mullifamily  residential  property 
loans  that  is  sold  subject  to  a  pro  rofo  loss  sharing 
arrapgemenl  may  be  treated  by  the  selling  bank  as 
sold  to  the  extent  that  the  sales  agreement  provides 
for  the  purchaser  of  the  loan  to  share  in  any  loss 
Incurred  on  the  loan  on  a  pro  rata  basis  with  the 
selling  twnk.  The  portion  of  multifamily  residential 
property  loans  sold  subject  to  any  loss  sharing 
arrangempnt  other  than  pro  rota  sharing  of  ihe  loss 
shall  t»  accorded  the  same  treatment  as  any  other 
asset  sold  under  an  agreement  to  repurchase  or  sold 
with  recourse  under  section  3fD)(l)(iii)  (footnote  14) 
of  this  appendix  A. 
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the  property  (before  payment  of  any  debt 
service  on  the  loan)  to  annual  debt  service  on 
the  loan  is  not  less  than  120%; '  i" 

(F)  If  the  rate  of  interest  changes  over  the 
term  of  the  loan: 

(I)  The  current  loan  amount  outstanding 
does  not  exceed  75%  of  the  v^urrent  value  of 
the  property,  as  measured  by  either  the  value 
of  Uie  property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase  price  or 
the  value  as  lietermined  by  the  initial 
appraisal,  or  if  appropriate,  the  initial 
evaluation)  or  the  most  current  appraisal,  or 
if  appropriate,  the  most  current  evaluation; 
and 

(II)  In  the  most  recent  fiscal  year,  the  ratio 
of  annual  net  ofjerating  income  generated  by 
the  prof>erty  (before  payment  of  any  debt 
ser\'ice  on  the  loan)  to  annual  debt  service  on 
the  loan  is  not  less  than  115%;  and 

(C)  If  the  loan  was  refinanced  by  the 
hanower. 

(I)  All  principal  and  interest  payments  on 
the  loan  being  refinanced  which  were  made 
in  the  preceding  year  prior  to  refinancing 
shall  apply  in  determining  the  one-year 
timely  pwyment  requirement  under  paragraph 
{a)(3)(v)(C)  of  this  section;  and 

(II)  The  net  op>erating  income  generated  by 
the  property  in  the  preceding  year  prior  to 
refinancing  shall  apply  in  determining  the 
applicable  debt  service  requirements  under 
paragraphs  (a)(3)(v)(E)  and  (a)(3)(v){F)  of  this 
section. 

(vi)  Privately-issued  mortgage-backed 
securities,  i.e.  those  that  do  not  carry  the 
guarantee  of  a  government  or  govemment- 
sp>onsored  agency,  if  the  privately-issued 
mortgage-backed  securities  are  at  the  time  the 
mortgage-backed  securities  are  originated 
fully  secured  by  or  otherwise  represent  a 
sufficiently  secure  interest  in  mortgages  that 
qualify  for  the  50%  risk  weight  under 
paragraphs  (a)(3)  (iii),  (iv)  and  (v)  of  this 
section,"  provided  that  they  meet  the 
following  criteria: 


I  >i>  For  the  purposes  of  the  debt  service 
requirements  in  sections  3(8)t3)(v)(E)(II)  and 
3(a)(3)(v)(F)(n)  of  this  appendix  A.  other  forms  of 
debt  service  coverage  that  generate  sufficient  cash 
flows  to  provide  comparable  protection  to  the 
institution  may  be  considered  for  (a)  a  loan  secured 
by  cooperative  housing  or  (b)  a  multiCamily 
residential  property  loan  if  the  purpose  of  the  loan 
is  for  the  development  or  purchase  of  multifamily 
residential  property  primarily  intended  to  provide 
low-  to  moderate-income  bousing,  including  special 
operating  reserve  accounts  or  special  o[>erating 
subsidies  provided  by  federal,  state,  local  or  private 
sources.  However,  the  CXX  reserves  the  right,  on  a 
case-by -case  basis,  to  review  the  adequacy  of  any 
other  forms  of  comparable  del>t  service  coverage 
relied  on  by  the  bank. 

■'If  all  of  the  underlying  mortgages  in  the  pool 
do  not  qualify  for  the  50%  risk  weight,  the  t>ank 
should  generally  assign  the  entire  value  of  the 
security  to  the  100%  risk  category  of  section  3(a)(4) 
of  this  appendix  A;  however,  on  a  case-by-case 
basis,  the  OCC  may  allow  the  bank  to  assign  only 
the  portion  of  the  security  which  represents  an 
interest  in.  and  the  cash  flows  of.  nonqualifying 
mortgages  to  the  100%  risk  category,  tvith  the 
remainder  being  assigned  a  risk  weight  of  50%. 
Before  the  OCC  will  consider  a  request  to  risk 
weight  a  mortgage-tiacked  security  on  a 
proportionate  basis,  the  bank  must  have  current 
information  for  the  reporting  date  that  details  the 
composition  and  cash  flows  of  the  underlying  pool 
of  mortgages. 


4.  In  appendix  A,  table  1  is  amended 
by  adding  paragraph  5  to  Category  3  to 
read  as  follows: 


TABLE  1— SUMMARY  OF  RISK 
WEIGHTS  AND  RISK  CATEGORIES 


Category  3:  50  Percent 

*  •  ft  •  * 

5.  Assets  secured  by  a  first  mortgage  on 
multifamily  residential  properties. 

*  •         •         *         • 

Dated:  January  14,  1994. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 
(PR  Doc.  94-5385  Filed  3-8-94;  8:45  amj 
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SPMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123 

Disaster — Physical  Disaster  and 
Economic  Injury  Loans  (Definition  of 
Major  Source  of  Employment) 

AGENCY:  Small  Business  Administration. 
ACnON:  Interim  final  rule. 

summary:  The  Small  Business 
Administration  is  revising  on  an 
immediate  basis  the  definition  of  "major 
source  of  employment."  Effective  for 
any  disaster  commencing  on  or  after 
January  1, 1994,  a  major  soun»  of 
employment  will  mean  a  concern  which 
has  one  or  more  locations  in  the  Disaster 
Area  which,  individually  or  in  the 
aggregate,  employed  at  least  10  percent 
of  the  work  force  of  the  commuting  area 
of  a  commvmity  located  within  the 
Disaster  Area,  not  including  any  area 
more  than  50  miles  away  from  the 
community:  or  employed  at  least  5 
percent  of  the  work  force  in  an  industry 
within  the  Disaster  Area  and  also 
employed  a  certain  minimum  number  of 
people  in  the  Disaster  Area;  or 
employed  at  least  250  people  in  the 
Disaster  Area.  This  revision  is  being 
imdertaken  on  an  emergency  basis  and 
is  therefore  published  as  an  interim 
final  rule. 

DATES:  This  rule  is  effective  March  9, 
1994.  Comments  must  be  received  on  or 
before  May  9,  1994. 
ADDRESSES:  Comments  should  be 
submitted  to  Bernard  Kulik,  Assistant 
Administrator  for  Disaster  Assistance, 
U.S.  Small  Business  Administration, 
409  Third  Street.  SVV.,  8th  Floor. 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Deegan.  Office  of  Disaster 
Assistance,  (202)  205-6734. 


SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Act  (Act)  limits  the  total 
amount  of  disaster  assistance  a  business 
borrower  may  receive  from  the  Small 
Business  Administration  (SBA)  in 
connection  with  any  one  disaster  to  $1.5 
million  imless  the  borrower  is  a  major 
source  of  employment  (MSE)  in  the 
Disaster  Area  and  SBA.  in  its  discretion, 
waives  the  $1.5  million  limitation.  15 
use.  636(c)(6)  "Major  source  of 
emplo^Tnent"  has  never  been  defined  in 
the  Act;  instead,  SBA  has  provided  a 
definition  in  its  regulations.  13  CFR 
123.3. 

On  December  9, 1993,  SBA  revised  its 
definition  of  major  source  of 
employment  to  mean  a  concern  which 
has  one  or  more  locations  in  the  Disaster 
Area  which,  individually  or  in  the 
aggregate,  (a)  employed  at  least  10 
percent  of  the  work  force  of  the 
commuf  mg  area  of  a  community  located 
within  tlae  Disaster  Area,  not  including 
any  area  more  than  50  miles  away  from 
the  community  (Text  #1);  or  (b) 
employed  at  least  10  percent  of  the  work 
force  in  an  industry  within  the  Disaster 
Area  and  also  employed  a  certain 
minimum  number  of  people  in  the 
Disaster  Area  (Test  #2);  or  (c)  employed 
at  least  1,000  people  in  the  Disaster 
Area  (Text  «3)  58  FR  64672,  The 
revision  was  intended  to  ensure  that 
loans  in  excess  of  $1.5  million  would  be 
made  available  only  to  concerns  that 
were  large  enough  to  assist  in 
maintaining  the  economic  viability  of 
the  Disaster  Area. 

SBA  reaffirms  its  intention  to  grant 
MSE  waivers  only  under  those 
circtmistances  where  a  large  loan  is 
necessary  to  permit  a  location  to  reopen 
or  stay  open  in  order  to  avoid 
substantial  unemployment  in  the 
Disaster  Area.  SBA  has  come  to  believe, 
however,  that  substantial 
imemplo>Tnent  can  result  when  a 
concern  that  has  fewer  employees  than 
required  by  the  criteria  in  the  current 
MSE  definition  is  forced  to  close  its 
doors.  Accordingly,  SBA  is  relaxing  the 
threshold  so  that  more  companies  will 
be  eligible  for  an  MSE  waiver,  although 
the  waiver  will  still  only  be  granted  if 
it  is  necessary  to  avoid  substantial 
unemployment  in  the  Disaster  Area 

SBA  is  satisfied  with  Test  #1  of  the 
MSE  definition  at  the  present  time.  Test 
#2,  however,  may  unfairly  exclude  large 
employers  from  qualification  as  an  MSE 
when  a  disaster  occurs  in  a  large  lirban 
area  or  one  that  is  dominated  by  one  or 
several  industries.  In  such  locations,  a 
concern  which  employs  less  than  the 
required  10  percent  of  the  work  force  in 
an  industry  in  the  Disaster  Area  (see 
Text  #2  above)  may,  nevertheless,  t>e  a 
major  employer  in  that  area.  In  fact,  in 
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the  thirteen  years  since  the  10  percent 
test  has  been  in  the  regulations,  an 
average  of  only  one  concern  ger  year  has 
requested  MSE  status  under  Test  #2. 
Because  the  standard  may  be  overly 
restrictive.  SBA  has  decided  to  reduce 
the  proportion  of  the  work  force  in  the 
industry  that  is  required  to  be  employed 
by  the  concern  under  Test  #2.  Under 
today's  interim  final  rule,  a  business 
employing  at  least  5  percent  of  the  work 
force  in  on  industry  in  the  Disaster  Area 
will  be  permitted  to  qualify  as  a  major 
source  of  employment  under  Test  #2. 
The  provision  is  modified  accordingly, 
and  is  effective  for  all  disasters 
commencing  on  or  after  January  1, 1994. 
A  concern  seeking  MSE  status  under 
Test  #2  must  still  satisfy  the  second 
requirement  of  the  test,  which  requires 
that  a  minimum  number  of  people  be 
employed  by  the  concern  (50  for  non- 
manufacturing  firms,  150  for 
manufacturing  firms). 

Large  businesses  seem  to  have  found 
it  even  more  difficult  to  qualify  as  a 
major  source  of  employment  under  Test 
#3  of  tlie  definition,  which  requires  the 
emplo>'ment  of  1.000  people  in  the 
Disaster  Area.  In  the  last  thirteen  years, 
no  com.pany  has  been  afforded  MSE 
status  under  the  provision.  SBA  has 
decided  that  the  standard  set  forth  in 
Test  »3  is  too  strict.  Experience  in 
communities  affected  by  disasters  has 
convinced  SBA  that  firms  with  at  least 
250  employees  are  regarded  as 
significant  employers  by  their 
communities.  Firms  of  this  size  are 
wooed  by  state  and  local  development 
officials  because  they  are  recognized  as 
major  employers  with  the  potential  to 
significantly  impact  job  creation  in  a 
community.  SBA  is  therefore  amending 
Test  #3  to  being  it  into  conformance 
with  the  general  view  of  the  size  of  a 
"major"  employer.  Effective  for  all 
disasters  commencing  on  or  after 
January  1,  1994,  a  concern  will  be  able 
to  qualify  as  a  major  source  of 
employment  under  Test  #3  if  it  employs 
at  least  250  people  in  the  Disaster  Area. 
The  number  of  companies  meeting  this 
test  will  still  be  small;  according  to  1990 
census  data,  only  0.67%  of  U.S. 
business  establishments  employ  at  least 
250  people. 

No  other  changes  to  the  definition  are 
necessary  at  this  time. 

Applicants  for  MSE  waivers  are 
reminded  that  qualification  of  a  concern 
as  a  major  source  of  employinent  does 
not  mean  that  such  concern  is 
automatically  eligible  for  disaster 
assistance  in  excess  of  $1.5  million. 
SBA  has  the  discretion  to  lend  a  major 
source  of  employment  more  than  $1.5 
million  only  if  the  concern's  damaged 
lotation  is  out  of  busine.ss  or  in 


imminent  danger  of  going  out  of 
business  as  a  result  of  the  disaster  and 
the  loan  is  necessary  to  p)ermit  the 
location  to  reopen  or  stay  open  in  order 
to  avoid  substantial  unemployment  in 
the  Disaster  Area.  The  MSE  must  also 
have  exhausted  all  of  its  own  funds  and 
all  available  Credit  Elsewhere.  See  13 
CFR  123,28  (1994). 

SBA  is  adopting  the  new  MSE 
definition  effective  upon  publication 
pursuant  to  13  CFR  123.1(b)  which 
authorizes  emergency  changes  in  the 
regulations  governing  its  disaster 
assistance  program,  and  5  U.S.C 
553(b)(B)  which  permits  publication  of 
regulations  in  final  form  without  notice 
or  comment  when  an  agency  finds  that 
good  cause  exists  for  publication  in  final 
form  on  an  emergency  basis,  and  that 
notice  and  comment  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  In  this  regard,  the  public 
Interest  in  seeing  to  it  that  the  new 
standards  are  effective  as  to  the  recent 
California  earthquake  disaster  makes  the 
utilization  of  notice  and  comment 
rulemaking  impracticable. 

SBA  is  sohating  comments  on  this 
interim  final  rule,  and  will  consider 
both  the  comments  received  and  the 
Agency's  experience  with  the  new 
definition  of  major  source  of 
employment  before  issuing  a  final  rule. 
In  particular,  SBA  will  review  the 
continuing  usehilness  of  Test  #2  of  the 
definition  in  light  of  the  relaxation  of 
Test  #3  accomplished  by  this  interim 
final  rule.  If  SBA's  experience  indicates 
that  Test  #1  and  the  newly-revised  Test 
#3  are  sufficient  to  identify  the  concerns 
that  are  truly  major  sources  of 
employment.  Test  #2  will  be  eliminated 
from  the  definition. 

Compliance  With  Executive  Orders 
12866, 12612,  and  12778;  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.;  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
ch.  35 

For  purposes  of  Executive  Order 
12866,  SBA  certifies  that  this  rule  will 
not  have  an  annual  economic  effect  in 
excess  of  $100  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
govermnents,  or  have  a  significant 
adverse  effect  on  competition  and. 
therefore,  will  not  constitute  a  major  or 
significant  rule.  SBA  has  made  this 
determination  based  upon  the  fact  that 
even  though  this  rule  will  loosen  the 
criteria  for  qualification  as  a  major 
source  of  employment,  SBA  does  not 
expect  that  the  number  of  applicants  for 
MSE  status  will  increase  significantly. 
On  August  12,  1993,  the  Act  was 
amended  to  increase  from  $500,000  to 
$1.5  million  the  aggregate  amount  of 
disaster  assistance  a  business  borrower 


could  receive  from  SBA,  unless  the 
borrower  qualified  as  a  major  source  of 
employment.  Pub.  L.  1C3-75.  When 
non-MSEs  became  eligible  for  disaster 
assistance  of  up  to  $1.5  million,  the 
relevance  of  the  MSE  exception  was 
significantly  diminished.  Loans  between 
$500,000  ajid  $1.5  million  are  now 
available  without  regard  to  status  as  a 
major  source  of  employment.  Moreover, 
while  this  rule  will  allow  more 
companies  to  be  eligible  for  large  loans, 
the  number  of  companies  expected  to 
fall  into  that  category  will  be  too  small 
to  cause  this  to  be  a  significant 
regulatory  event. 

For  purposes  of  Executive  Order 
12612.  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment. 

For  purposes  of  Elxecutive  Order 
12778.  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order 

For  purposes  of  the  Regulatory 
Flexibility  Act,  SBA  certifies  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
it  is  not  a  major  or  significant  rule. 

For  purposes  of  the  Paperwork 
Reduction  Act,  SBA  certifies  that  this 
rule  will  not  impose  a  new 
recordkeeping  or  reporting  requirement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59  008.  Small  Business) 

List  of  Subjects  in  13  CFR  Part  123 

Disaster,  Physical  disaster  and 
economic  injury  loans. 

For  the  reasons  set  forth  above,  part 
123  of  title  13  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  123— {AMENDED] 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Sees.  5(b)(6).  7  (b).  (cl.  (f)  of  the 
Small  Business  Act.  15  U.S.C.  634(b)(b),  636 
(b).  (c).  (0;  Pub.  L.  102-395,  106  Stat.  1828, 
1864;  and  Pub.  L  103-75.  107  Stat.  739. 

2.  Section  123.3  is  amended  by 
revising,  the  definition  of  "Major  Source       'i 
of  Employmient"  to  read  as  follows: 

§123.3    Definitions. 

•         *         •         •        • 

Major  Source  of  Employment:  (a)  For 
disasters  commencing  on  or  after 
January  1, 1994,  a  concern  which  has 
one  or  more  locations  in  the  Disaster 
Area  which,  individually  or  in  the 
aggregate,  (1)  employed  10  percent  or 
more  of  the  entire  work  force  of  the 
commuting  area  of  a  geographically 
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identifiable  community,  no  larger  than  a 
county;  Provided  That  the  commuting 
area  shall  not  extend  more  than  50  miles 
from  such  community;  or  (2)  employed 
5  percent  or  more  of  the  work  force  in 
an  industry  within  the  Disaster  Area 
and,  if  the  concern  is  a  non- 
manufacturing  concern,  employed  no 
less  than  50  employees  in  the  Disaster 
Area  or,  if  the  concern  is  a 
manufacturing  concern,  employed  no 
less  than  150  employees  in  the  Disaster 
Area;  or  (3)  employed  no  less  than  250 
employees  within  the  Disaster  Area. 

(b)  For  disasters  commencing  on  or 
after  October  1, 1983,  employees  of 
concerns  sharing  common  business 
premises  shall  be  aggregated  to 
determine  major  source  of  employment 
status  for  a  non-profit  applicant  owning 
such  premises. 
***** 

Dated:  February  22, 1994. 
Erskine  B.  Bowles, 

Administrator 

|FR  Doc.  94-5432  Filed  3-8-94;  8;45  am] 
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13  CFR  Part  123 

Disaster— Physical  Disaster  and 
Economic  Injury  Loans 

agency:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA}  is  revising  on  an 
immediate  basis  its  present  prohibition 
on  making  economic  injur>'  disaster 
loans  available  to  small  business 
concerns  engaged  in  investing  in  real  or 
personal  property  (see  13  CFR 
123.41(bK2).  This  regulation  would 
provide  a  limited  exception  to  that 
prohibition  which  would  permit 
economic  injury  assistance  to  be  made 
available  to  concerns  investing  in  either 
commercial  or  residential  real  property 
which  is  rented  to  a  third  party  or 
intended  to  be  rented  to  a  third  party. 
This  revision  is  being  undertaken  en  an 
emergency  basis  and  is  therefore 
published  as  a  final  rule. 
DATES:  This  rule  is  effective  March  9, 
1994. 

ADDRESSES:  Comments  should  be 
submitted  to  Bernard  Kulik,  Assistant 
Administrator  for  Disaster  Assistance, 
U.S.  Small  Business  Administration. 
409  Third  Street  SW.,  8th  Floor, 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Deegan,  Office  of  Disaster 
Assistance.  (202)  205-6734. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7(b)(2)  of  the  bmall  Business 


Act,  15  U.S.C.  636(b)(2),  SBA  is 
authorized  to  make  disaster  loans 
available  as  it  may  determine  to  be 
necessary  or  appropriate  to  any  small 
business  concern  located  in  an  area 
affected  by  a  disaster,  if  SBA  determines 
that  the  rx)ncem  has  suffered  a 
substantial  economic  injury  as  a  result 
of  such  disaster. 

In  implementing  this  statutory 
mandate,  SBA  has  promulgated 
regulations  (see  13  CFR  123.40  et  seq), 
among  which  is  13  CFR  123.41(b)(2) 
which  enumerates  a  number  of  types  of 
business  concerns  which  are  ineligible 
for  economic  injury  assistance.  Among 
such  concerns  are  those  which  invest  in 
commercial  or  residential  real  property 
that  is  to  be  held  for  the  purpose  of 
obtaining  rental  income.  These  types  of 
businesses  have  historically  been  ruled 
ineligible  for  SBA's  business  loan  and 
economic  injury  disaster  loan  assistance 
because  they  have  been  viewed,  as  a 
matter  of  policy,  to  be  passive 
investment  businesses  not  involved  in 
the  operation  of  a  going  commercial 
business  activity. 

SBA  has  determined  that  this 
restriction  on  the  eligibility  of 
businesses  engaged  in  the  rental  of  real 
property  is  no  longer  warranted  for 
economic  injury  disaster  assistance 
because  of  the  unique  practical 
implications  on  real  estate  rental  that 
flow  from  disaster  situations, 
notwithstanding  the  passive  nature  of 
the  business  activity  of  such  concerns. 
In  this  regard,  disasters  commonly 
damage  a  significant  share  of  the  rental 
real  properties  in  a  disaster  area, 
causing  shortages  of  available 
residential  and  commercial  rental  space. 
At  the  same  time,  disaster  victims 
(including  homeowners,  renters  and 
businesses)  displaced  from  their  own 
damaged  properties  are  forced  to  hastily 
seek  rental  of  suitable  alternatives.  They 
enter  a  market  with  a  suddenly 
constricted  supply  of  rental  properties 
due  to  the  disaster.  The  combination  of 
these  factors  often  leads  owners  of 
vacant,  undamaged  rental  property  to 
increase  rents,  which  in  turn  forces 
residential  and  commercial  renters  to 
pay  rental  rates  above  what  their 
budgets  can  reasonably  afford. 

Under  SBA's  physical  disaster 
assistance  program,  the  owners  of 
disaster  damaged  rental  real  property 
can  borrow  the  amount  of  their 
uninsured  losses  from  SBA  to  help  fund 
repairs  of  physical  damages.  However, 
until  the  repairs  are  completed  and  the 
tenants  return,  the  landlords  experience 
a  period  of  negative  cash  flow  while 
mortgage  pa\-ments  and  operating 
expenses  continue  without  rental 
receipts.  Many  landlords,  especially  the 


small  ones,  cannot  maintain  solvency 
through  such  a  period. 

Notwithstanding  these  circumstances, 
unlike  most  other  businesses,  such 
landlords  are  not  presently  eligible  for 
SBA  economic  injury  disaster  loans, 
which  are  intended  by  law  to  help  small 
businesses  meet  ordinary  and  necessary 
operating  expenses  and  pay  fixed  debts 
until  resumption  of  normal  op)erations 
after  a  disaster  Because  the  inability  of 
small  landlords  to  obtain  economic 
injury  assistance  from  SBA  poses  a 
direct  obstacle  to  their  abihty  to  return 
their  disaster  damaged  rental  units  to 
the  residential  and  commercial  market, 
it  also  compounds  the  difficulties  faced 
by  renters  in  the  aftermath  of  disasters. 
This  practical  reahty  along  with  the 
acute  needs  within  a  disaster  area  for  an 
adequate  supply  of  affordable 
residential  and  commercial  rental 
property  justify  extending  economic 
injury  eligibility  to  rental  real  property 
owners. 

This  amendment  provides  a  limited 
exception  to  the  present  rule  which 
prohibits  economic  injury  disaster 
assistance  to  all  concerns  investing  in 
real  property.  It  does  not  affect  the 
provisions  of  SBA's  present  regulations 
(13  CFR  120.102-8)  which  prohibit 
eligibility  for  business  loan  assistance 
for  such  businesses  and,  it  does  not 
permit  economic  injury  disaster 
assistance  for  businesses  which  merely 
invest  in  real  property  for  sale  and 
investment.  Only  concerns  which  invest 
in  real  property  for  rental  purposes  will 
be  eligible  for  SBA  economic  injury 
disaster  assistance  under  this  revision. 
Those  who  cannot  demonstrate  that 
their  property  was  rented  or  intended  to 
be  rented  at  Uie  time  of  the  occurrence 
of  the  disaster  will  continue  to  be 
ineligible  for  the  assistance.  In 
reviewing  applications  for  economic 
injury  assistance  for  rental  property 
owners,  the  remaining  SBA  eligibility 
and  credit  standards  that  currently 
apply  to  all  other  small  businesses 
eligible  for  an  economic  injury  disaster 
loan  will  be  used. 

SBA  is  establishing  this  Hmited 
exception  effective  upon  publication 
pursuant  to  13  CFR  123. Ifb)  which 
authorizes  emergency  changes  in  the 
regulations  governing  its  disaster 
assistance  program,  and  5  U.S.C. 
553(b)(B)  which  permits  publication  of 
regulations  in  final  form  without  notice 
of  comment  when  an  agency  finds  that 
good  cause  exists  for  pubhcation  in  final 
form  on  an  emergency  basis,  and  that 
notice  and  comment  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  In  this  regard,  the  public 
interest  in  seeing  to  it  that  the  new 
limitations  are  effective  as  to  the  recent 
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California  earthquake  disaster  makes  the 
utilization  of  notice  and  comment 
rulemaking  impracticable. 

Compliance  With  Executive  Orders 
12866,  12612.  and  12778;  Regulators- 
Flexibility  Act,  5  U.S.C.  601,  et  seq.;  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
ch.  35 

For  purposes  of  Executive  Order 
12866,  SBA  certifies  that  this  rule  will 
not  have  an  annual  economic  effect  in 
excess  of  $100  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
governments,  or  have  a  significant 
adverse  effect  on  competition  and. 
therefore,  would  not  constitute  a  major 
or  significant  rule.  SBA  has  made  this 
determination  based  upon  the  fact  that 
even  though  this  rule  would  potentially 
increase  the  universe  of  eligible 
applicants  for  economic  injury  disaster 
assistance,  it  would  not,  in  and  of  itself, 
increase  the  gross  amount  of  disaster 
assistance  available  to  those  who  are 
eligible.  Individual  applicants  will  still 
be  governed  by  all  other  eligibility 
requirements  for  SBA  economic  injur)' 
disaster  assistance  and  will  remain 
eligible  for  assistance  to  the  extent  of 
verifiable  loss  as  present  regulations 
provide. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment. 

For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

For  purposes  of  the  Regulatory 
Flexibility  Act.  SBA  certifies  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
it  is  not  a  major  or  significant  rule. 

For  purposes  of  the  Paperwork 
Reduction  Act.  SBA  certifies  that  this 
rule  will  not  impose  a  new 
recordkeeping  or  reporting  requirement. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster.  Physical  disaster  and 
economic  injury  loans. 

For  the  reasons  set  out  above, 
pursuant  to  sections  5(b)(6)  and  7(b)(2) 
of  the  Small  Business  Act.  title  13.  part 
123  of  the  Code  of  Federal  Regulations, 
is  amended  to  read  as  follows: 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows; 

.\uthorit>:  Sec.  5(b)(6).  7(b),  (c).  (f)  of  the 
Small  Business  Act.  15  U.S.C.  634(i3)(6).  636 
(b).  (c.)  (f);  Pub.  L.  102-395.  106  Stat.  1828. 
1864;  and  Pub.  L.  103-75.  107  Stat.  739. 

2.  Section  123.41(b)(2)(ix)  is  revised 
to  read  as  follows; 


§123.41     General  provisions. 

*         *         ft         •         ft 

(b)"   *   * 

(2)  *   *   *  (ix)  concerns  investing  in 
property— see  §  120.102-8;  Provided 
however,  that  for  any  disaster  occurring 
on  or  after  January  1.  1994,  concerns 
investing  in  real  property  that  was  being 
held  for  rental  at  the  time  of  the 
occurrence  of  the  disaster  are  eligible  to 
apply  for  these  loans. 
***** 

Dated;  February  22. 1994. 
Erskine  B.  Bowles, 

Administrator. 

|FR  Doc.  94-5433  Filed  3-8-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-43] 

Establishment  of  Class  D  Airspace; 
Fort  Worth.  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Spinks  Airport  in  Fort 
Worth,  TX.  Airspace  reclassification, 
effective  September  26,  1993, 
discontinued  the  use  of  the  term 
"airport  traffic  area."  replacing  it  with 
the  designation  "Class  D  Airspace." 
While  Spinks  Airport  has  an  operating 
control  tower,  it  did  not  have  a  control 
zone.  As  a  result  of  airspace 
reclassification,  the  requirement  for 
two-way  radio  communication  with  the 
control  tower  at  Fort  Worth  Spinks 
Airport  lapsed.  The  intended  effect  of 
this  action  is  to  provide  adequate  Class 
D  airspace  to  contain  instrument  flight 
rules  (IFR)  operations  and  required  two- 
way  radio  communications  at  Spinks 
Airport  in  Fort  Worth,  TX. 
EFFECTIVE  DATE:  0901  U.T.C..  April  28. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530,  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  7,  1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  D  airspace  at  Spinks  Airport,  Fort 


Worth,  TX,  was  published  in  the 
Federal  Register  (58  FR  64387). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA, 
Two  comments  were  received.  The  first 
commenter  objected  to  the  existence  of 
the  airport  traffic  control  tower  (ATCT) 
at  Spinks  Airport.  The  ATCT  at  Spinks 
Airport  is  a  non-federal  facility  operated 
by  private  contract  for  the  city  of  Fort 
Worth.  The  proposed  action  was  to 
establish  Class  D  airspace  at  Spinks 
Airport.  The  question  of  whether  or  not 
ATCT  should  be  operated  at  Spinks 
Airport  is  beyond  the  scope  of  this 
action.  The  second  commenter  objected 
to  the  imposition  of  the  additional 
operating  requirements  of  Class  D 
airspace  on  those  operators  at  Luck 
Field,  Rafter  J,  Branson  Farm,  and 
Sycamore  Strip  airports.  The  commenter 
stated  that  a  large  community  of  antique 
and  experimental  aircraft  without 
electrical  systems  operated  in  the  south 
Fort  Worth  area.  The  FAA  concurs  that, 
to  the  extent  possible,  satellite  airports 
should  be  e.xcluded  from  the  Class  D 
surface  area  at  Spinks  Airport. 
Therefore,  in  this  final  rule,  the 
proposed  Class  D  airspace  is  revised  to 
exclude  Branson  Farm,  Sycamore  and 
the  Flying  L  airports  from  the  Spinks 
Class  D  surface  area.  It  is  not  feasible  to 
exclude  Luck  and  Rafter  J  airports  from 
the  Class  D  airspace  surface  area  due  to 
their  close  proximity  to  the  Spinks 
Airport.  However,  operators  at  those 
airports  mav  contact  the  Spinks  Airport 
Traffic  Control  Tower  (ATCT)  at  817- 
447-1837  to  negotiate  a  letter  of 
agreement  between  the  Spinks  ATCT 
and  the  operator.  This  agreement  would 
allow  the  operators  of  aircraft  without 
electrical  systems  to  continue  to  operate 
in  the  Cla.ss  D  airspace.  Additionally, 
the  coordinates  for  the  Spinks  Airport 
were  updated  and  some  descriptive 
information  in  the  narrative  portion  of 
the  rule  for  the  Class  D  airspace  at  Fort 
Worth  Spinks  Airport  was  added  to 
indicate  that  the  tower  is  operated  part- 
time.  Except  for  these  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace 
designations  are  published  in  paragraph 
5000  of  FAA  Order  7400. 9A  dated  June 
17,  1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6,  1993).  The  Cla.ss  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  D  airspace  at  Spinks  Airport  in 
Fort  Worth,  TX. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  .\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p  389;  49  U.S.C.  10t)(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. ?)A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows; 

Paragraph  5000:    General 


ASW  TX  D  Fort  Worth  Spinks.  TX  [.New) 

Forth  Worth  Spinks  Airport.  TX 

(iat.  32°33'55"  N..  long.  97°18'30"  W.) 
Forth  Worth,  Sycamore  Strip,  TX 

(let.  32°37-43"  N.,  long.  97°2ri3"  W.) 
Branson  Farm  Airport 

(Iat.  32'>3rOO"N.,  long.  97"'22'0T' W.) 
Flving  L  Airpark 
(Iat.  32°32'15'  N.,  long.  97°07-51"  W.) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  2500  feet  MSL 
within  a  4.1-mile  radius  of  Forth  Worth 
Spinks  Airport  excluding  that  airspace 
within  a  1-mile  radius  of  Sycamore  Strip; 
excluding  that  airspace  within  a  1-mile 


radius  of  Branson  Farm  .Airport;  excluding 
that  airspace  within  a  1-mile  radius  of  the 
Flying  L  .Airpark.  This  Qass  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  m  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         *         * 

Issued  in  Fort  Worth,  TX,  on  February  25, 
1994. 

Larry  D.  Gray. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

|FR  Doc.  94-5414  Filed  3-8-94;  8;45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  9^-ASW-59] 

Modification  of  Class  D  Airspace: 
Rosweil,  NM,  and  Establishment  of 
Class  E  Airspace  Extension  to  Class  0 
Surface  Area:  Roswell,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  and  establishes  a  Class  E 
extension  to  the  Class  D  surface  area  at 
Rosweil,  NM.  This  action  amends  a 
previous  airspace  action  that  established 
a  14.8  N^M  Class  D  airspace  extension  to 
the  Class  D  surface  area  for  Roswell, 
NM.  Because  the  arrival  extension  is 
greater  than  two  miles,  it  should  have 
been  classified  as  Class  E  airspace. 
However,  it  was  incorrectly  classified  as 
Class  D  airspace.  The  intended  effect  of 
this  action  is  to  reclassify  the  Class  D 
airspace  extension  at  Roswell,  NM.  to  a 
Class  E  airspace  extension  to  contain 
instrument  approach  procedures  and  to 
provide  adequate  Class  D  airspace  to 
contain  IFR  operations  and  require  two- 
way  radio  communications  at  Roswell 
Industrial  Air  Center. 
EFFECTIVE  DATE:  0901  U.T.C..  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane.  System  Management 
Branch,  Air  Traffic  Di\'ision,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530.  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  14,  1994,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  D  airspace  and  to  establish  a 
Class  E  extension  to  the  Class  D  surface 
area  at  Roswell,  NM,  was  published  in 
the  Federal  Register  (59  FR  2316). 


Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  propo.sal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  paragraph  5000  and 
Class  E  airspace  areas  designated  as  an 
extension  to  a  Class  D  surface  area  are 
published  in  Paragraph  6004  of  F.A,^ 
Order  74O0.9A  dated  June  17. 1993,  and 
effective  September  16,  1993,  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6,  1993).  The 
Class  D  and  Class  E  airspace 
designations  Hsted  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  f)art  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  Airspace  and  establishes  a 
Class  E  extension  to  the  Class  D  surface 
area  at  Roswell,  NM. 

The  FA.^  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimaL 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

-Adoption  of  the  ,\mendmpnt 

In  consideration  of  the  foregoing,  xhe 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  US  C  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFH.  1959- 
1963  Comp,  p  389;  49  U.S.C  106(g);  14  CFR 
11.69. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Pamgmpb  5000:    General 


ASW  .VM  D  Roswell.  NM  [Modify] 

Roswell  Industrial  Air  Center.  NM 
(lat.  33°05'  N..  long.  104°3r5O'  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  6.200  feet  MSL 
within  a  5-mile  radius  of  Roswell  Industrial 
Air  Center.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6004:  Qass  E  Airspace  Areas 
Designated  As  an  Extension  to  a  Class  D 

Surface  Area 


ASW  NM  E4  Roswell,  NAl  [New] 

Roswell  Industrial  .^ir  Center,  N.M 

(lat   33°1805-  N.,  long.  104''31'50"  VV.) 
That  airspace  extending  upward  from  the 
surface  within  3  7  miles  each  side  of  the 
Chisum  very  high  omni-directional  radio 
range/tactical  air  navigation  (VORTAC)  290° 
radial  extending  from  the  5.0-mile  radius  to 
14  8  miles  northwest  of  the  airport.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Fort  Worth.  TX,  on  February  15. 
1994 
Larry  D.  Gray. 

Acting  Manager.  Air  Traffic  Division. 

Southwest  Region. 

[PR  Doc.  94-5416  Filed  3-8-94,  8:45  am) 
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14  CFR  Part  91 

[Docket  No.  27583;  Amendment  No.  91-238] 

Special  Visual  Flight  Rules  (SVFR); 
Denver,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 

date 

SUMMARY:  On  lanuary  19,  1994,  the  FAA 
published  a  final  rule  to  amend 
appendix  D,  part  91  of  the  Federal 
Aviation  Regulations  to  accurately 
reflect  the  name  of  the  new  Denver. 
Colorado,  airport.  The  new  Denver 


International  Airport,  which  will 
replace  the  Denver  Stapleton  Airport, 
was  scheduled  to  open  in  March  1994. 
Opening  of  the  Denver  International 
Airport  has  been  postponed  to  May  15, 
1994.  In  view  of  the  postponement,  this 
action  delays  the  rule's  effective  date 
until  May  15.  1994. 

EFFECTIVE  DATE:  Effective  March  9.  1994. 
the  effective  date  of  the  final  rule  at  59 
PR  2918,  as  corrected  at  59  PR  6547,  is 
delayed  until  May  15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ellen  Crum.  Air  Traffic  Rules 
Branch  (ATP-230).  Airspace-Rules  and 
Aeronautical  Information  Division.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  On 
January  19,  1994,  the  FAA  published  a 
technical  amendment  intending  to 
indicate  in  sections  1  and  3  of  appendix 
D,  14  CFR  part  91  that,  on  March  9.  the 
new  Denver  International  Airport  will 
open,  replacing  the  Stapleton 
International  Airport  (Amendment  No. 
91-236;  59  FR  2918).  In  the  amendment, 
however,  the  FAA  inadvertently 
indicated  that  the  word  "Stapleton" 
should  be  replaced  with  the  word 
"International."  The  FAA  issued  a 
correcting  amendment  on  February  11. 
1994  (59  FR  6547). 

The  official  opening  of  the  Denver 
International  Airport  has  now  been 
delayed  until  May  15.  1994, 
Accordingly,  the  effective  date  of  the 
technical  amendment,  as  subsequently 
corrected,  should  be  postponed  to 
coincide  with  the  opening  of  the  new 
airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedures  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effecti%e  in  less  than  30 
days. 

In  consideration  of  the  foregoing, 
effective  March  9,  1994,  the  effective 
date  of  the  final  rule  amending  the  name 
of  the  new  Denver,  Colorado,  airport  in 
appendix  D  of  14  CFR  part  91  (59  FR 
2918;  January  19,  1994)  and  the  effective 
date  of  the  final  rule  correction  (59  FR 
6547,  February  11,  1994)  are  delayed 
from  March  9  to  May  15,  1994. 

Issued  in  Washington,  DC.  on  March  4, 
1994. 

WUlis  C.  Nelson. 

Assistant  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  94-5459  Filed  3-8-94;  8:45  am] 
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DEPARTME^f^  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771.  772.  773,  774,  778. 
786.  787.  and  799 

[Docket  No.  940124-4024] 

RIN  0694-AA66 

Commerce  Control  List;  Items 
Controlled  for  Nuclear  Nonproliferation 
Reasons 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Interim  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BX-'^j  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  The  items  on  the  CCL  that  are 
subject  to  nuclear  nonproliferation 
controls  are  referred  to  as  the  Nuclear 
Referral  List  (NRL).  This  interim  rule 
amends  a  number  of  Export  Control 
Classification  Numbers  (ECCNs)  on  the 
CCL  in  order  to  make  the  NRL  conform 
more  closely  with  the  items  contained 
in  the  Annex  to  the  "Guidelines  for 
Transfers  of  Nuclear-Related  Dual-Use 
Equipment,  Material,  and  Related 
Technology"  (the  Annex)  published  by 
the  International  Atomic  Energy  Agency 
and  adhered  to  by  the  United  States  and 
other  subscribing  governments.  The 
subscribing  governments  have  agreed  to 
establish  export  licensing  procedures  for 
the  transfer  of  items  identified  on  the 
Annex. 

This  rule  also  establishes  a  new 
General  License  GNSG  that  permits 
certain  items  subject  to  nuclear  non- 
proliferation  controls  to  be  exported 
under  general  license  to  a  number  of 
countries  whose  governments  have 
subscribed  to  the  Annex. 
DATES:  This  rule  is  effective  March  9, 
1994.  Comments  must  be  received  by 
April  8.  1994. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Willard  Fisher. 
Office  of  Technology  and  Policy 
Analysis.  Bureau  of  Export 
Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  of  a  technical  nature,  the 
following  persons  in  the  Office  of 
Technology  and  Policy  Analysis  are 
available: 

Category  1:  Jeff  Tripp— (202)  482-1309 
Category  2:  Surendra  Dhir— (202)  482- 

5B95' 
Category  3:  Robert  Lemer— (202)  482- 

1641 " 
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Category  4:  Joseph  Young — (202)  482- 

0706 
Category  5:  Dale  Jensen — (202)  482- 

0730 
Category  6:  Joseph  Chuchla — (202)  482- 

1641 " 
Categories  7  and  9:  Bruce  VVehb — (202) 

482-3806 
Category  8:  Steve  Clagett— (202)  482- 

8550 

For  questions  on  the  nuclear 
nonproliferation  policies  and 
requirements  in  the  EAR,  contact 
Andrew  Parr,  Office  of  Technolog)'  and 
Policy  Analysis,  Telephone;  (202)  482- 
2342. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  amends  a  number  of  entries 
on  the  Commerce  Control  List  (CCL)  by 
revising  the  items  that  are  subject  to 
nuclear  nonproliferation  controls,  i.e., 
the  Nuclear  Referral  List  (NRL).  As  more 
fully  described  in  §  778.2  of  the  EAR. 
NRL  items  are  defined  as  those  "that 
could  be  of  significance  for  nuclear 
explosive  purposes  if  used  for  activities 
other  than  those  authorized  at  the  time 
of  export".  The  changes  made  by  this 
rule  are  intended  to  revise  the  NRL  to 
conform  more  closely  with  the  items 
contained  in  the  Annex  to  the 
"Guidelines  for  Transfers  of  Nuclear- 
Related  Dual-Use  Equipment.  Material, 
and  Related  Technology"  (the  Annex), 
as  published  by  the  International 
Atomic  Energy  Agency  in  LNFaRC/254/ 
Revision  1/Part  2.  The  adherents  to 
INFCIRCy254/Revision  1/Part  2,  which 
includes  the  Nuclear  Suppliers 
Guidelines,  have  agreed  to  establish 
export  licensing  procedures  for  the 
transfer  of  items  identified  in  the 
Annex. 

Sections  771.2(c)(7)  and  778.3 
prohibit  the  use  of  any  general  license, 
except  General  License  GTD,\  or 
General  License  G-DEST  as  it  applies  to 
ECCN  0A98L  to  effect  the  export  of  any 
commodity,  software,  or  technology 
where  the  exporter  knows  or  has  reason 
to  know  that  the  items  being  exported 
will  be  used  directly  or  indirectly  in  any 
of  the  nuclear  activities  described  in 
these  sections.  Exports  of  commodities 
to  Canada  or  to  any  country'  listed  in 
Supplement  No.  2  to  part  773  are 
excluded  from  this  prohibition. 

This  interim  rule  revises  the  list  of 
prohibited  nuclear  activities  contained 
in  §  771.2(c)(7)  and  §  778.3,  and  the 
licensing  factors  contained  in  §  778.4,  to 
be  consistent  with  the  "Guidelines  for 
Transfers  of  Nuclear-Related  Dual-Use 
Equipment.  Material,  and  Related 
Technology"  (the  Guidelines).  Section 
778.3  is  revised  to  include  prohibitions 


against  "nuclear  explosive  activities" 
and  "unsafeguarded  nuclear  fuel-cycle 
activities",  as  defined  in  the  Guidelines, 
and  §  771.2(c)(7)  is  re\-ised  to  refer 
exporters  to  the  prohibitions  in  §  778.3. 
The  licensing  factors  in  §  778.4  are 
revised  to  conform  with  the  licensing 
factors  contained  in  the  export  licensing 
procedures  required  by  the  Guidelines. 

This  rule  establishes  an  end-user 
certification  requirement  that  applies  to 
individual  validated  license 
applications  to  export  items  subject  to 
nuclear  non-proliferation  controls.  Prior 
to  submitting  an  application  for  such 
items,  the  exporter  is  required  to  obtain 
and  retain  on  file  a  statement  on  the 
importer's  letterhead  and  signed  by  the 
importer,  or  on  a  Form  BXA-629P 
(Statement  by  Ultimate  Consignee  and 
Purchaser),  where  appropriate, 
certifying  that  the  items  will  not  be  used 
in  any  of  the  nuclear  activities  described 
in  §  778.3  and  that  prior  wTitten 
authorization  will  be  obtained  from  the 
Office  of  Export  Licensing  before  such 
items  are  transferred  or  reexported, 
unless  the  items  are  destined  for  Canada 
or  would  be  eligible  for  export  from  the 
United  States  to  the  new  countr\'  of 
destination  under  General  License 
GNSG  as  described  below. 

This  rule  establishes  a  new  General 
License  GNSG  that  permits  items  (i.e.. 
commodities,  software,  and  technical 
data)  that  are  controlled  for  nuclear  non- 
proliferation  reasons  to  be  exported  to 
countries  whose  governments  have 
subscribed  to  the  Annex  (NSG  member 
countries).  Not  all  items  controlled  for 
nuclear  nonproliferation  reasons  are 
eligible  for  export  to  these  countries. 
Items  that  are  controlled  for  national 
.security  reasons  (i.e..  items  controlled 
by  entries  ending  in  the  code  letter  "A") 
are  not  eligible  for  export  under  General 
License  GNSG  to  Bulgaria.  Poland, 
Romania,  or  Russia.  Items  that  are 
subject  to  missile  technology  controls 
(see  §  778.7)  are  not  eligible  for  export 
to  any  destination  under  this  general 
license.  In  addition,  items  that  are 
controlled  for  nuclear  non-proliferation 
reasons  are  no  longer  eligible  for  export 
under  General  Licenses  GHV.  GCT, 
GLV.  GTDR.  or  GTDU,  but  must  meet 
the  eligibility  requirements  for  General 
License  GNSG.  instead.  This  change 
will  significantly  increase  the  validated 
license  requirements  for  items  that  were 
previously  eligible  for  export  under 
General  Licenses  GRV  or  GTDR 
(including  GTDR  without  WTitten 
assurance,  i.e.,  GTDU).  but  will  result  in 
only  a  small  increase  in  validated 
license  requirement?  for  items  that  were 
previously  eligible  for  General  License 
GCT.  Items  that  are  eligible  for  export 
under  General  License  GNSG  are 


indicated  in  the  GNSG  paragraph  for 
each  CCL  entr>'  that  contains  eligible 
items.  Entries  that  contain  no  eligible 
items  do  not  have  a  GNSG  paragraph. 

Section  774.2  is  amended  to  authorize 
permissive  reexports  of  items  eligible 
for  General  License  GNSG  to,  among, 
and  from  Canada  and  countries  eligible 
for  General  License  GNSG,  except 
reexports  to  Bulgaria.  Poland.  Romania, 
or  Russia  of  items  controlled  for 
national  security  reasons  and  reexports 
to  countries  listed  in  Supplement  No.  4 
to  part  778. 

This  rule  adds  the  following  countries 
to  Supplement  No.  3  to  part  773 
(Computer — Consignee  Destinations 
(List  B)):  Bahrain,  Egypt,  Hungary. 
Kuwait,  Malawi.  Qatar.  Saudi  Arabia, 
South  Africa,  and  the  Yemen  Arab 
Republic.  These  changes  are  made 
because  these  countries  are  parties  to 
the  Nuclear  Nonproliferation  Treaty. 
While  this  rule  maintains  nuclear 
nonproliferation  controls  on  most  of  the 
items  that  were  previously  included  on 
the  Nuclear  Referral  List,  there  are  a  few 
significant  deletions.  ECCN  3A52B 
(previously  3A52E)  is  amended  to  revise 
nuclear  non-proliferation  controls  on 
oscilloscopes  and  transient  recorders, 
resulting  in  a  significant  decrease  in  the 
number  of  such  items  that  remain 
subject  to  these  controls.  As  a  result  of 
this  change.  Supplement  No.  4  to  part 
773  is  amended  to  remove  the  entry  for 
ECCN  3A52.  which  described 
oscilloscopes  with  lower  performance 
levels  that  were  eligible  for  the 
distribution  license  procedure.  Most  of 
the  oscilloscopes  previously  listed  in 
Supplement  No.  4  are  no  longer 
controlled  by  ECCN  3A52B.  Paragraph 
(1)  of  Supplement  No.  1  to  part  773  is 
revised  to  remove  the  reference  to  the 
oscilloscopes  previously  listed  in 
Supplement  No.  4.  thereby  making  all 
oscilloscopes  and  transient  recorders 
that  are  currently  controlled  by  3A52B 
ineligible  for  the  sp)ecial  license 
procedures. 

This  rule  significantly  expands  the 
kinds  of  technology  that  are  subject  to 
nuclear  non-proliferation  controls.  The 
Nuclear  Suppliers  Group  has  agreed  to 
establish  export  licensing  procedures  for 
the  transfer  of  technology  required  for 
the  development,  production,  or  use  of 
any  commodity  listed  on  the  NSG 
Annex.  Previously,  only  a  limited 
amount  of  technology  required  a 
validated  license  for  nuclear  non- 
proliferation  reasons.  The  NSG  member 
countries  have  agreed  not  to  control 
tec;hnology  that  is  publicly  available  or 
that  arises  during  or  as  a  result  of 
fundamental  research.  Such  technology 
continues  to  be  eligible  for  export  in 
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acxordance  with  the  requirements  for 
Genpral  License  CTDA  (see  §  779.3). 

Onlv  a  limitet:i  amount  of  software  is 
subiw.t  to  nuclear  non proliferation 
controls.  As  agreed  by  the  member 
(,ou;i!ries  of  the  Nuclear  Suppliers 
Group,  the  only  software  that  is  subject 
to  nu(  lear  nonproiiferation  controls  is 
software  specifically  identified  in  the 
NSG  Annex. 

While  this  rule  significantly  increases 
the  validated  license  requirements  for 
certain  commodities  and  technology. 
the  fact  that  other  member  countries  of 
the  Nuclear  Suppliers  Group  have 
agived  to  implement  equivalent  export 
licensing  procedures  for  these  items 
should  limit  the  economic  impact  on 
r  S  exporters. 

Saving  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a  result 
of  this  regulator*'  action  that  were  on 
doclv  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  March  23.  1994  may  be  exported 
under  the  previous  general  license 
provisions  up  to  and  including  April  6. 
1994.  Any  such  items  not  actually 
exported  before  midnight  April  6.  1994, 
njquire  a  validated  export  license  in 
accordance  with  this  regulation. 

Summary  of  ECCNs  .\dded,  Revised,  or 
Removed  by  This  Rule 

The  following  listing  is  intended  to 
Starve  as  a  guide  to  the  revisions  to  the 
Commerce  Control  List  contained  in  this 
ni'.e  It  is  not  a  complete  summary  of  all 
tile  CCL  changes  made  by  this  rule. 
Specific  questions  concerning  these 
changes  should  be  answered  by 
referring  to  the  actual  entries  in  the 
CCL. 

1.  The  following  ECCNs  are  amended 
to  revise  the  items  subjed  to  nuclear 
nonproiiferation  controls: 

1  \4;B    Crucibles  made  of  materials 
rt.-sistant  to  liquid  actinide  metals 

t.\45B    Specialized  packings  for  use  in 
separating  heavy  water 

l.'\4bB    Aluminum  and  titanium  alloys  in 
the  form  of  tubes  or  solid  forms 

1  A4'B    Maraging  steel 

1B"0B    Furnaces 

1C19.A    Items  on  the  International  Atomic 
E:iprg>'  List  (e.g..  zirconium,  nickel 
powder.  lithium,  twryllium.  wet-proofed 
platinized  aitalysts.  hafnium) 

1C51B     High  purity  bismuth 

1(j2B     High  purity  calcium 

iCS.iB     Higii  pi>rity  magnesium 

l(:i4B     Alpha-emitting  radionuclides 

lC;siB    Heiiura  isotopicaily  eiuiched  in  the 
h('li'im-3  isf)tope 

u;'if)B    Chlonne  trifluoride 

If ^.S/B    Boron  and  bomn  compounds 


2A19A    Commodities  on  the  International 

Atomic  Energy  List— NP  controls  art? 

retained  only  on  2A19.b  (neutron 

generator  systems)  and  2.M9.C  (valves) 
2A52B     Vacuum  pumps 
2B01.\    Numerical  control  units 
2B06A    Ehmensional  inspection  or 

measuring  systems  or  equipment 
2B50B    Spin-forming  and  flow-forming 

machines 
2B51B    Centnfuge  rotor  fabrication, 

assembly,  and  straightening  equipment 
2B53B    Centrifugal  multiplane  balancing 

machines 
2D01.^    Software  for  equipment  controlled 

by  2A01,  2A02,  2A03,  2A04.  2,-\05, 

2A0fe,  2B01.  2B02,  2B03,  2B04,  2B05. 

2B06,  2B07,  2B08,  or  2B09 
2D19A  Software  for  2A19 
2E01A    Technology  for  2A01.  2A02.  2A03. 

2A04.  2A05.  2A06.  2B01,  2B02,  2803. 

2B04,  2B05,  2B()6,  2B07,  2B08.  2B09, 

2D01.or2D02 
2E02A    Tech.nologv  for  2A01 .  2A02.  2A03. 

2A04.  2A05,  2A06.  2B01,  2B02.  2B03. 

2BCW.  2B05.  2B06.  2B07.  2B08.  or  2B09 
2E03A    Other  technology— NP  conU^ls 

added  to  2E03.a.l  and  a.3 
3A43B    Switching  devices 
3,\46B    Firing  sets  and  high-current  pulse 

generators 
3A48B    Multistage  light  gas  gun  or  other 

high-velocity  gun  systems 
3A49B    Denotators  and  multipoint  initiation 

systems 
3A50B     Inverters,  converters,  frequency 

changers,  and  generators 
3A51B  Mass  spectrometers 
6A02A    Optical  sensors— NP  controls 

removed 
6.A05A     Lasers 
6A43B    Cameras  and  components  not 

controlled  by  6A03 — includes  radiation- 
hardened  television  cameras  previously 

controlled  by  2A50  f  (6A43.c) 
6A44B    Photomultiplier  tubes 
6E01A    Technology  for  development  of 

items  controlled  by  6A01,  6A02.  6A03. 

6A04,  6A05.  6A06,  6A07,  6A08.  6B04. 

6B05.  6B07,  6B08,  6C02,  6C04.  6C05. 

6[X)1,  6D02.  or  6D03— NP  controls  added 
bE02A    Technology  for  production  of  items 

controlled  by  6'aOI,  6A02,  6A03.  6A04. 

6A05,  6A06.  6A07,  6A08,  6B04.  6B0S. 

6B07.  6B08  6C02,  6C04,  or  6C05— NP 

controls  added 
9B2eB    Other  vibration  test  equipment — to 

clarify  that  NP  controls  apply  to  9B26.a 
9D24B     Software,  n.e.s.,  for  the 

"development",  "production",  or  "use" 

of  propulsion  systems  and  equipment 

conUDlled  by  9A21,  9A22.  9A23.  9B21. 

9B25,  9B26,  or  9B27,  and    software". 

n.e.s.,  for  the  "use"  of  equipment 

controlled  by  9B01.  9B02.  9B03.  9804. 

9B06,or9B07 
9E21B    Technology  for  the  "development", 

"production",  or  "use"  of  equipment 

controlled  by  9A21.  9A22.  9B21.  9823. 

9B24,  9B25,  9B26.  or  9B27,  or  "software" 

controlled  by  9D24.  and  technology  for 

the  "use"  of  equipnient  controlled  by 

9B01,  9B02,  9803.  9B04,  9B06.  or  9B07 


n.  The  following  ECCNs  are  amended 
to  revise  the  countries  subject  to  nuclear 
nonproiiferation  controls: 

tCtOA    "Fibrous  and  filamentary  materials" 

1 A5GE    Parts  made  of  tungsten,  tungsten 
carbide,  or  tungsten  alloys — now 
controlled  by  1A508 

2B08A    Assemblies,  units  or  inserts 

specially  designed  for  machine  tools,  or 
for  equipment  controlled  by  2806  or 
2807 

2809A    Printed  circuit  boards  with  mounted 
components  and  software  therefor 
capable  of  upgrading  numerical  control 
units,  machine  tools,  or  feed-l)ack 
devices 

3A01.A    Electronic  devices  and  components 

in.  The  following  ECCNs  are  amended 
to  revise  the  items  and  countries  subject 
to  nuclear  nonproiiferation  controls: 

IBSIE    Instruments  capable  of  measuring 

pressiues — now  controlled  under  1B51B 
)C50B     Fibrous  and  filamentary  materials 

not  controlled  by  ICIO 
2B41E    Numerically  controlled  m.achine 

tools  not  controlled  by  2801— now 

controlled  by  2341B 
3A41E    Capacitors  not  controlled  by 

3A01.e.2— now  controlled  by  3A42B 
3A42E    Superconducting  solenoidal 

electromagnetics — now  controlled  by 

3A42B 
3A52E    Oscilloscopes — now  controlled  by 

3A52B 

IV.  The  following  new  ECCNs  are 
added  to  control  items  Usted  in  the 
Annex,  but  not  previously  controlled  on 
the  CCL: 

1B41B     Filament  winding  m.achines  not 

conUxilledby  1801 
18428    Electromagnetic  isotope  st^parators 
1B52B    Water-hydrogen  sulfide  exchange 

tray  columns 
1B53B    Hydrogen-cryogenic  distillation 

columns 
1B54B    Ammonia  synthesis  converters 
18.588    Facilities  or  plants,  and  related 

equipment,  for  the  production,  recovery, 

extraction,  concentration,  or  handling  of 

tritium 
iB59B    Pumps  for  circulating  solutions  of 

diluted  or  concentrated  potassium  amide 

catalyst 
1C49B    Platinized  catalysts  not  controlled 

by  lCl9.e 
1C58B    Tritium,  tritium  compounds,  and 

mixtures  containing  tritium 
1C59B     Radium-226 
1D41B    S<jftware  not  controlled  by  iDOl,  for 

filament  winding  machines  controlled  by 

1841 
1D50B     Software  for  com.puter  control  and 

monitoring  systems  for  furnaces 

controlled  by  lB50.b 
1E19A    Technology  for  equipment  or 

materials  controlled  by  1816.  1817.  or 

1C19 
1E40B    Technology  for  the  "use"  of  certain 

filament  winding  machines  controlled  by 

IBOI  a 
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1E41B    Technologv  for  items  controlled  by 

1A44.  1A45.  1.A46.  1A47.  1A50,  1B41. 

1B42.  1B50,  1B51.  1B52.  1B53,  1B54. 

1B58,  1B59,  1C48,  1C49,  1C::50.  1C51. 

1C52,  1C53.  ir.54,  lC55.  1C56.  1C57,  or 

1C58 
2A44B    Specialized  instruments  for 

hydrodynamic  experiments 
?A48B    Valves  not  controlled  by  2A19.C  that 

are  made  of  or  lined  with  aluminum. 

aluminum  alloy,  nickel,  or  alloy 

containing  60  percent  or  more  nickel 
2D41B    Software  for  numerically  controlled 

machine  tools  controlled  by  2B41 
2E40B    Technology  for  the  "use"  of  hot 

"isostatic  presses"  controlled  by  2B04. 

dimensional  inspection  or  measuring 

systems  or  equipment  controlled  by 

2B06.a.  b.  or  c.  robots  and  "end- 
effectors"  controlled  by  2B07.b.  or 

equipment  controlled  by  2B08  or  2B09 
2E41B    Technology  for  numwically 

controlled  machine  tools  controlled  bv 

2B41 
2E44B    Technology  for  specialized 

instruments  for  hydrodynamic 

experiments  controlled  by  2A44 
2E48B    Technology  for  valves  controlled  by 

2A48 
2E50B    Technology  for  2A52.  2A53.  2B50.  or 

2B51  (other  technology  in  this  entry 

previously  controlled  bv  2E50C  or 

2E52B) 
3A53B    High- voltage  direct  current  power 

supplies 
3A54B    Direct  current  high-power  supplies 
3A55B    Flash  x-ray  generators  and  electron 

accelerators  not  controlled  by  3A01 — 

electron  accelerators  were  previously 

controlled  by  2A54B 
3E40B    Technologv  for  items  controlled  by 

3A41.  3A42,  3A43.  3A44.  3A46.  3A48. 

3A49.  3A50.  3A51.  3A52.  3A53.  3A54,  or 

3A55 — technology  for  ma.ss 

spectrometers  (3A51)  was  previously 

controlled  by  3E51B 
3E41B    Technology  for  the  use  of  flash 

discharge  type  X-ray  systems,  including 

tubes,  controlled  by  3A01.e.5 
6A50B    Lasers,  laser  amplifiers,  and 

oscillators 
6E40B    Technology  for  the  use  of  equipment 

controlled  by  6A03  or  6A05  for  NP 

reasons 
6E41B    Technology  for  equipment 

controlled  by  6A43,  6A44.  or  6A50 

V.  Certain  items  previously  controlled 
by  the  following  ECCNs  are  removed 
from  the  CCL: 

1A49E    Tantalum  sheet 

2A55B    Compressors  and  blowers 

2B4nB    Vibration  test  equipment 

2B4f>B    Dimensional  inspectional  systems  or 

devices  not  controlled  by  2B06 
2B54B    Mechanical  testing  devices  for 

simultaneous  centrifugal  and  vibrational 

testing 
2D46C    Software  for  equipment  controlled 

by  2B46 
3A4.'iE    Pulse  amplifiers 
3A47E    Electronic  equipment  for  time  delay 

generation  or  time  interval  measurement 
3D51B    Software  for  mass  sfXfctrometers 

(3A51) 
6A42B    Electron  tubes 


VI.  The  following  ECQ^Js  are  removed 
from  the  CCL  and  some  or  all  of  the 
items  previously  controlled  by  these 
entries  are  transferred  to  other  ECCNs: 

l.^SlE    Corrosion-resistant  sensing  elements 
for  pressure-measuring  equipment — 
moved  to  1B51B 

1B19A    Plants  specially  designed  for  the 
production  of  uranium  hexafluoride — 
moved  from  lBl9.a  to  1B16A 
Electrolytic  cells  for  the  production  of 
fluorine — moved  from  lBl9.b  to  1B16A 

2A54B     Electron  accelerators — moved  to 
3A55B 

2D50C    Software  for  equipment  controlled 
by  2A50  or  2A51— software  for  2A50 
now  controlled  by  2D50B;  software  for 
2A51  is  no  longer  controlled  on  the  CCL 

2D53C    Software  for  equipment  controlled 
by  2B50— now  controlled  by  2D50B 

2E50C    Technology  for  equipment 
controlled  by  2A50  or  2A51 — now 
controlled  by  2E50B 

2E52B    Technology  for  equipment 
controlled  by  2A52  or  2B53— now 
controlled  by  2E50B  (2A52  has  been 
completely  revised,  so  the  technology  is 
different  from  that  previously  controlled 
by  2E52B) 

3E51B    Technology  for  mass  sp>ectrometers 
(3A51)  is  now  controlled  by  3E40B 

Vn.  Certain  items  previously 
controlled  by  the  following  ECCNs  are 
transferred  to  other  ECCNs: 

2.^50B    Radiation  hardened  TV  cameras 
previously  controlled  by  2A50.f  are 
transferred  to  6A43.C 

VIII.  Commerce  will  retain  unilateral 
nuclear  nonproliferation  controls  on  the 
following  items  until  multilateral 
agreement  is  reached  or  until  other 
agencies  assume  jurisdiction: 

1A48B    Depleted  uranium 

1B19A    Plants  specially  designed  for  the 
production  of  uranium  hexafluoride — 
moved  from  lBl9.a  to  1B16A 

2A49E    The  following  items,  previously 
controlled  by  2A50  and  requiring  a 
validated  license  to  Country  Groups 
QSTVW^'Z,  now  require  a  validated 
license  only  to  Country  Groups  S  &  Z, 
South  African  military  and  police,  and 
countries  listed  in  Supplement  No.  4  to 
Part  778: 
Generators,  turbine  generator  sets,  steam 
turbines,  heat  exchangers,  and  heat 
exchanger  typw  condensers  previously 
controlled  by  2A50.C  and  process  control 
systems  therefor 

2A50B     Reactor  and  power  plant  simulators 
and  analytical  models  for  reactor  and 
p>ower  plant  simulators  previously 
controlled  by  2A50B 
Commodities  previously  controlled  by 
2A50B  that  are  specially  designed  or 
prepared  for  use  with  nuclear  power 
plants 


Process  control  systems,  except  those 
controlled  by  2A49E,  intended  for  use 
with  nuclear  reactors 

2A51B    Piping,  fittings,  and  valves  made  of. 
or  lined  with,  stainless  steel,  copper- 
nickel  alloy  or  other  alloy  steel 
containing  10%  or  more  nickel  and/or 
chromium 

2A53B    Pumps  designed  to  move  molten 
metals  by  electromagnetic  forces 

2D49E    Software  for  equipment  controlled 
by  2A49E 

2E49E    Technology  for  equipment 
controlled  by  2A49E 

4A01A    Electronic  computers  that  are 
radiation-hardened,  specially  designed 
for  operation  at  extreme  temperatures,  or 
capable  of  performing  functions 
exceeding  the  limits  of  the  "information 
security"  entries  in  Category  5  (NP 
controls  apply  to  computers  with  a  CTP 
of  500  Mtops  or  more  to  countries  listed 
in  Supplement  No.  4  to  part  778) 

4A02A    Hybrid  computers  (NP  controls 
apply  to  computers  with  a  CTP  of  500 
Mtops  or  more  to  countries  listed  in 
Supplement  No.  4  to  part  778) 

4A03A    Digital  computers  (NP  controls 
apply  to  computers  with  a  CTP  of  500 
Mtops  or  more  to  countries  listed  in 
Supplement  No.  4  to  part  778) 

LX.  ECCN  2B24B  is  revised  to  transfer 
to  new  ECCN  2B44B  any  items  that  are 
controlled  for  NP  reasons  only.  The 
items  remaining  in  2B24  are  subject  to 
both  NP  and  MT  controls.  ECCNs  2.D44B 
and  2E44B  are  added  to  control  software 
and  technology  for  the  items  transferred 
to  new  ECCN  2B44B 

Rulemaking  Requirements 

1.  This  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  spq).  These  collections  hove  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0002,  0694-0005.  0694-0006, 
0694-0010,  0607-0018.  0694-0015. 
0694-0021.  0694-0023,  and  0694-0064. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  requiring  notice  of  proposed 
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Rilemaking.  the  opportunity  for  public 
participation,  and  a  delay  in  effef:tive 
tiatf.  are  inapplK:able  because  this 
r"v;i;lation  involves  a  foreign  and 
militar>'  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations. 
this  rule  is  Issued  in  interim  form  and 
comments  will  be  considered  in  the 
dt'vt-lopment  of  final  regulations. 
.Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views.  Comments 
on  the  contract  sanctity  provisions 
contained  in  this  rule  are  especially 
eiiv:ouraged 

The  period  for  submission  of 
comments  will  close  April  8,  19fl4.  The 
Department  will  consider  all  comments 
nti-i  ved  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Dfptirtment  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  propnetary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  al.so  he  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

Trie  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  E.xport  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Dtipartment  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue  N\V., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 


Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  E.xport  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

List  of  Subjects 

15  CFB  Parts  771.  772.  773,  774.  786. 
and  799 

Exports.  Reporting  and  recordkeeping 
requirements. 

ISCFRPart  778 

Exports.  Nuclear  energy.  Reporting 
and  recordleeping  requirements. 

ISCFBPaii  7H7 

Boycotts,  Exports,  Law  enforcement. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771,  772.  773,  774. 
778,  786,  787,  and  799  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  771.  772,  77*4,  786,  787,  and  799 
continues  to  read  as  follows: 

Authority:  Pub  L.  90-351,  82  Stat.  197  (18 
i;  S.C.  2510  et  seq).  as  amended;  sec.  101, 
Pub.  L  93-153.  67  Stat.  576  (30  U.S.C.  185). 
as  amended;  sec.  103,  Pub,  L.  94-163.  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  srcs 
201  and  201(1  l)(e).  Pub.  L  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)).  as 
amendud;  Pub.  L.  95-223.  91  Stat.  1626  (50 
U.S  C.  1701  et  seq).  Pub.  L.  95-242.  92  Stat. 
120  (22  U.S.C.  3201  et  seq.  and  42  U.S.C. 
21.39a);  sec.  208,  Pub.  L.  95-372,  92  Stat.  668 
(43  U  S.C  1354);  Pub  L.  96-72,  93  Stat.  503 
(50  U.S.C  App.  2401  et  seq.).  as  amended 
(.'.Ktended  bv  Pub.  L.  103-10.  107  Stat.  40). 
SPG.  125.  Pub  L.  99-64.  99  Stat.  156  (46 
i;  S.C.  466c);  E.O.  .11912  of  April  13.  1976  (41 
FR  15825.  April  15.  1976);  E.O.  12002  of  July 
7.  1977  (42  FR  35623.  July  7.  1977).  as 
amended;  E.O.  12058  of  May  11.  1978  (43  FR 
20947.  Mav  16,  1978;  E  O.  12214  of  May  2, 
1980  (45  FR  29783.  May  6.  1980):  E.O.  12735 
of  Novemb».T  16.  1990  (55  FR  48587, 
November  20.  1990).  as  continued  by  Notice 
of  Ncivembur  12.  1993  (58  FR  60361. 
Noveml)er  15,  1993);  E.O.  12867  of 
September  30,  1993  (58  FR  51747,  October  4. 
1993);  and  E.O.  12868  of  September  30,  1993 
(58  FR  51749.  October  4.  1993). 

2.  The  authority  citation  for  15  CFR 
parts  773  and  778  continutts  to  read  as 
follows: 

Authority:  Pub  L  90-351,  82  .Stat  197  (18 
use  2510  et  seq).  as  amended;  Pub,  L,  95- 
223.  91  Stat,  1626  (50  U.S.C  1701  et  seq). 
Pub,  L  95^242.  92  Stat.  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a);  Pub  L  96-72. 
93  Stat.  503  (50  U.S.C  App,  2401  et  seq).  as 
amended  (extended  by  Pub,  L  103-10.  107 
Stat.  40);  E.O.  12002  of  July  7,  1977  (42  FR 
35623.  July  7.  1977).  as  amended;  E.O.  12058 
of  May  11.  1978(43  FR  20947,  May  16.  1978. 
E.O  12214  of  May  2,  1980  (45  FR  29783,  Mav 


fi,  1980):  E,0,  12735  of  November  16.  1990 
(55  FR  48587.  N()vemb«?r  20,  1990).  as 
continued  by  Notice  of  November  12.  1993 
(58  FR  60361,  November  15.  1993);  E,0, 
12867  of  September  30,  1993  (.58  FR  51747. 
October  4.  1993);  and  E.O.  12868  of 
September  30.  1993  (58  FR  51749.  October  4, 
1993). 

PART  771— [AMENDED] 

1.  Section  771.2(c)(7)  is  revised  to 
read  as  follows: 

§771.2    General  provtstons. 

*         •         •         •         • 

(c)*   •   • 

(7)  The  exporter  knows,  or  has  reason 
to  know,  that  the  commodity  will  he 
used  in  any  destination  other  thon 
Canada  and  the  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
subchapter,  either  directly  or  indirectly 
in  any  of  the  activities  describfKl  in 
§  778.3(b)  of  this  subchapter,  whether  or 
not  the  commodity  is  specially  designed 
or  modified  for  such  activities: 


§§  771.4,  771.6,  771.9,  771.10.  771.12,  771.18 
[Amended] 

2.  Sections  771.4,  771.6,  771.9, 
771.10,  771,12.  and  771,18  are  amended 
by  redesignating  footnotes  4  through  6 
and  footnotes  8  through  13  as  footnotes 
2  through  4  and  footnotes  5  through  10. 
respectively. 

3.  Section  771.24  (formerly  reserved) 
is  added  to  read  as  follows; 

§  771.24    General  License  GNSG. 

(a)  Scope.  A  general  license 
designated  GNSG  is  established 
authorizing  exports  to  eligible  countries 
of  commodities,  software,  and 
technology  described  in  paragraph  (c)  of 
this  section.  Exports  may  be  made  under 
General  License  GNSG  only  when 
intended  for  use  or  consumption  within 
the  importing  countr)\  reexport  among 
and  consumption  within  eligible 
countries,  or  reexport  in  accordance 
with  other  provisions  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799). 

(b)  Eligible  countries.  The  countries 
that  are  eligible  to  receive  exports  under 
this  general  license  are  Australia. 
Austria,  Belgium,  Bulgaria,  the  Czech 
Republic,  Denmark.  Finland.  France,  the 
Federal  Republic  of  Germany.  Greece, 
Hungarv'.  Ireland.  Italy,  Japan. 
Luxembourg,  the  Netherlands.  Norway, 
Poland.  Portugal.  Romania.  Russia,  the 
Slovak  Republic,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
Canada  is  also  a  member  of  the  Nuclear 
Suppliers  Group,  but  generally  there  is 
no  license  requirement  for  shipments  to 
Canada  (see  §  770  3  of  this  subchapter). 
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(c)  Eligible  commodities,  software, 
and  technology.  The  commodities, 
software,  and  technology  that  are 
eligible  for  export  under  this  General 
License  GNSG  are  indicated  in  the 
GNSG  paragraph  under  the 
Requirements  heading  for  each  entry  on 
the  CCL  that  contains  eligible  items. 
Entries  that  contain  no  eligible  items  do 
not  have  a  GNSG  paragraph-  Items  that 
are  subject  to  the  missile  technology 
controls  described  in  §  778.7  of  this 
subchapter  are  not  eligible  for  General 
License  GNSG.  Items  controlled  for 
national  security  reasons  (i.e.,  entries 
that  end  in  the  code  tetter  "A"")  are  not 
eligible  for  shipment  under  General 
License  GNSG  to  Bulgaria,  Poland, 
Romania,  or  Russia.  All  shipments 
under  General  License  GNSG  are  subject 
to  the  prohibitions  contained  in 

§  771.2(c)  except  that  the  prohibitions  in 
§  771.2(cM2)  do  not  apply  to  Russia  for 
commodities,  software,  and  technology 
controlled  by  entries  that  do  not  end  in 
the  code  letter  "A". 

(d)  Restrictions  on  items  re-directed 
enmiite.  Items  exported  under  the 
provisions  of  this  section  may  not  be  re- 
directed enroute  to  a  new  countr\'  of 
destination  without  prior  authorization 
from  the  Office  of  Export  Licensing.  U.S. 
Department  of  Commerce,  unless  the 
new  ultimate  country  of  destination  is 
also  a  GNSG-eligible  countr\'. 

(e)  Export  clearance — (1)  Shipper's 
Export  Declaration.  When  making  a 
shipment  that  contains  items  eligible  for 
General  License  GNSG,  the  exporter 
must  place  the  general  license  symbol 
"GNSG"  in  the  appropriate  space  on  t.he 
SED. 

(2)  Destination  Control  Statement.  In 
accordance  with  §  786.6  of  this 
subchapter,  the  exporter  is  required  to 
enter  an  appropriate  Destination  Control 
Statement  on  all  commercial  documents 
(e.g.,  the  bill  of  lading,  the  airway  bill, 
and  the  commercial  invoice)  coveriiig 
an  export  from  the  United  States  under 
General  Licen.se  GNSG.  In  using  the 
destination  control  statements  listed  in 
§  7B6.6(d)  of  this  subchapter.  Statement 
Nos.  1  and  2  may  be  completed  to  show 
the  eUgible  countries  listed  in  paragraph 
(b)  of  this  section,  instead  of  an 
individual  country  of  destination,  and 
Statement  No.  2  may  be  completed  to 
show  distribution  or  resale  in  the 
eligible  countries  listed  in  paragraph  (b) 
of  this  section. 

(0  Recordkeeping  requirements. 
Records  of  transactions  invohing 
exports  under  General  License  GNSG 
must  be  maintained  in  accordance  with 
the  recordkeeping  requirements  of 
§787.13  of  this  subchapter. 


PART  772— [AMENDED] 

1.  Se<:tion  772.4(a)(l)(iv)  is  revised  to 
read  as  follows: 

§  772.4    How  to  appty  tor  a  validated 
IfCense. 

(a)*    *    • 

(D*    *    • 

(iv)  Supporting  document';. 
Supplement  No.  1  to  part  772  contains 
instructions  on  how  to  prepare  export 
license  applications  when  supporting 
documents  are  required.  Part  775  of  this 
subchapter  provides  general  guidance 
on  when  supporting  documents  are 
required  for  export  license  applications. 
Section  778.2  of  this  subchapter 
describes  the  end-user  certification  that 
is  required  for  license  applications 
containing  items  that  are  subject  to 
nuclear  non-proliferation  controls. 
***** 

2.  Supplement  No.  1  to  part  772  is 
amended  by  revising  Item  2b  to  read  as 
follows: 

Supplement  \o.  1  to  Part  772— In.structions 
for  PrTpariTii;  .^ppticahons  for  a  Validated 
Licen.se 


Item  2b.  Identify  docunient(s)  on  file  by 
placing  an  fX)  in  the  appropnate  block(s). 
Documents  for  Country  Groups  S  and  V 
(except  the  People's  Repubhc  of  Chi.".a)  that 
may  be  retained  on  E!e  by  the  applicant  in 
accordance  with  part  775  of  this  subchapter, 
and  end- user  certificates  for  applicaliors 
containing  items  subject  to  nuclear  non- 
proiiferation  controls  (§  778. 2fb)  of  this 
subchapter)  that  may  be  retained  on  file  for 
Country  Groups  S  and  V,  are  to  be  retained 
by  thf  applicant  consistant  wirh  the 
provisions  of  5  787.13  of  this  subchapter. 
Applicants  retaining  end-user  certificatps  on 
file  for  Country  Groups  S  and  V.  in 
accordance  with  §  778. 2fb)  of  this 
subchapter,  must  check  the  block  marked 
"Other"  in  Item  2b  arni  enter  the  words 
"Nuclear  certification  on  file"  in  Item  IS 
(Additional  Information).  If  the  certification 
is  made  on  the  the  Form  BXA-629P.  instead 
of  the  importer's  letterhead,  the  apphcant 
must  also  check  the  block  marked  "BXA- 
629P"  in  Item  2h.  Except  where  specifir.iilv 
authorized  in  this  paragraph  or  elsewhere  in 
the  regiilations  in  this  subchapter  (Le..  the 
Export  Administration  Regulations), 
supporting  documentation  must  be  submitted 
wit.h  the  application. 


PART  773— [AMENDED] 

Supplement  No.  1  to  Part  773    (Amended] 

1  Supplement  No.  1  to  part  773  is 
amended  by  removing  paragraph  (IM3). 

Supplement  No.  3  to  Part  773    [Amended] 

2.  Supplement  No.  3  to  part  773  is 
amended  by  adding  in  alphabetical 
order  the  countries  "Bahrain",  "Egypt", 
"Hungary".  "Kuwait".  "Malawi", 


"Qatar",  "Saudi  Arabia".  "South 
Africa",  and  "Yerrien  A.rab  Republic". 

Supplement  No.  4  to  Part  773    [AmendedJ 

3.  Supplement  No.  4  to  Part  773  is 
amerMied  by  removing  the  entry  for 
ECCN  3A52. 

PART  774— (AMENDED] 

1.  Section  774.2  is  amended: 

a.  By  revising  paragraph  (i)(3); 

b.  By  revising  paragraph  h];  and 

c.  By  revising  paragraph  (k)(l);  and 

d.  By  adding  a  new  paragraph  (n)  to 
read  as  follows: 

§774.2    Permissive  reexports.' 

•  •         •         *        * 

(i)*  *  * 

(3)  The  commodities  being  reexported 
are  not  subject  to: 

(i)  Nuclear  n  on  proliferation  controls 
(see  the  Reason  for  Control  paragraph 
for  the  appropriate  ECCNs);  ox 

(ii)  Foreign  policy  controls  on  crime 
control  and  detection  instruments  and 
equipment  described  §  776.14  of  this 
subchapter;  and 

*  •        *        *        • 

(j)  Reexports  of  conunodities,  except 
commodities  subject  to  nuclear 
nonproliferation  controls  (see  the 
Reason  for  Cootrol  paragraph  for  the 
appropriate  ECCNs),  from  a  COCOM 
participating  country,  Austria.  Finland, 
Hong  Kong,  Sweden,  Ireland,  New 
Zealand,  or  Switzerland  to  the  People's 
Republic  of  China  that: 

(1)  Are  licensed  iot  shipn>ent  by  that 
country;  and 

(2)  Meet  the  requirements  set  forth  in 
Advisor)'  Notes  for  the  People's 
Republic  of  China  or  for  Country  Groups 
Q,  VV,  aiKl  Y  in  the  Commerce  Control 
List  (Supplement  No.  1  to  §  799.1  of  this 
subchapter). 

(k)*   •   • 

il)  Except: 

(i)  Supercomputers; 

fii)  Commodities  subject  to  nuclear 
nonproliferation  controls  (see  the 
Reason  for  Control  paragraph  under  the 
appropriate  ECCNs);  and 

(iii)  Electronic,  mechanical  or  other 
devices,  as  described  in  ECCN  5AaO. 
primarily  useful  for  surreptitious 
interception  of  wire  or  oral 
communications. 
***** 

(n)  Reexports  of  commodities, 
software,  and  technology  eligible  for 
General  License  GNSG  (see  &  771.24  of 
this  subchapter)  to,  among,  and  from 
Canada  and  coimtries  eligible  for 
General  License  GNSG,  except: 

(1)  Reexports  from  countries  that  are 
not  members  of  COCOM  of 


'S«e  §774l9  Ibr effect  on  (oreign  laws. 
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commodities,  software,  or  technology 
controlled  by  entries  that  end  in  the 
code  letter  "A"  to  destinations  in 
Country  Groups  Q.  \V,  Y.  and  the 
People's  Republic  of  China: 

(2)  Reexports  to  Countrj'  Group  Z  and 
countries  listed  in  Supplement  No.  4  to 
part  778  of  this  subchapter. 

PART  778— [AMENDED] 

1.  Sections  778.2.  778.3.  and  778.4  are 
revised  to  read  as  follows: 

§778.2  Nuclear-related  commodities, 
software,  and  technology  (The  Nuclear 
Referral  List). 

(a)  Commodities,  software,  and 
technology  controlled  for  nuclear 
reasons.  Section  309(c)  of  the  Nuclear 
Non-Proliferation  Act  of  1978  required 
the  President  to  publish  procedures 
concerning  export  controls  on  items 
under  the  jurisdiction  of  the  Department 
of  Commerce  that  could  be  of 
significance  for  nuclear  explosive 
purposes  if  used  for  activities  other  than 
those  authorized  at  the  time  of  export. 
Those  entries  on  the  Commerce  Control 
List  (Supplement  No.  1  to  §799.1  of  this 
subchapter)  that  have  "NP"  in  the 
"Reason  for  Control"  paragraph  contain 
items  that  could  be  of  significance  for 
nuclear  explosive  purposes  and  are 
therefor  subject  to  validated  licensing 
requirements  and  the  procedures 
established  under  this  part  and  under 
section  309(c)  of  the  Nuclear  Non- 
Proliferation  Act  of  1978.  The 
procedures  established  pursuant  to 
section  309(c)  are  reprinted  in 
Supplement  No.  1  to  this  part  778.  The 
items  on  the  Commerce  Control  List  that 
are  subject  to  nuclear  non-proliferation 
controls  are  referred  to  as  "The  Nuclear 
Referral  List"  and  include  items 
contained  in  the  Annex  to  the 
"Guidelines  for  Transfers  of  Nuclear- 
Related  Dual-Use  Equipment,  Material, 
and  Related  Technology"  (the  Annex), 
as  published  by  the  International 
Atomic  Energy  Agency  in  INFCIRC/254/ 
Revision  l/Part  2.  The  adherents  to 
INFCIRC/254/Revision  1/Part  2.  which 
includes  the  Nuclear  Suppliers 
Guidelines,  have  agreed  to  establish 
export  licensing  procedures  for  the 
transfer  of  items  identified  in  the 
Annex.  In  addition,  any  item  not  on  the 
Nuclear  Referral  List  that  requires  a 
validated  license  for  reasons  other  than 
short  supply  and  is  intended  for  a 
nuclear  related  end-use  or  end-user  is 
also  subject  to  these  procedures.  The 
entries  on  the  Commerce  Control  List 
indicate  the  countries  for  which 
validated  licenses  are  required. 

(b)  End-user  certification.  Prior  to 
submitting  an  application  to  export 
commodities,  software,  and  technology 


subject  to  nuclear  non-proliferation 
controls,  the  exporter  must  obtain  and 
retain  on  file,  in  accordance  with  the 
requirements  of  §  787.13  of  this 
subchapter,  a  statement  on  the 
importer's  letterhead  and  signed  by  the 
importer,  or  on  a  Form  BXA-629P 
(Statement  by  Ultimate  Consignee  and 
Purchaser),  when  required  by  §  775.2  of 
this  subchapter,  certif>  ing  the  following 
(as  used  in  the  following  certification, 
the  term  "replicas"  refers  to  items 
produced  abroad  based  on  a  physical 
examination  of  the  item  originally 
exported,  matching  it  in  all  critical 
design  and  performance  parameters): 

(1)  The  items  to  be  exported,  or 
replicas  thereof,  will  not  be  used  in  any 
of  the  activities  described  in  §  778.3: 
and 

(2)  Written  authorization  will  be 
obtained  from  the  Office  of  Export 
Licensing,  U.S.  Department  of 
Commerce,  prior  to  reexporting  the 
items  or  replicas,  unless  they  are 
destined  for  Canada  or  would  be  eligible 
for  export  from  the  United  States  to  the 
new  country  of  destination  under 
General  License  GNSG  (see  §  771.24  of 
this  subchapter). 

(c)  Processing  of  applications. 
Applications  for  the  export  of 
commodities  and  technical  data 
described  in  paragraph  (a)  of  this 
section  will  be  processed  in  accordance 
with  the  interagency  review  procedures 
established  pursuant  to  section  309(c)  of 
the  Nuclear  Non-Proliferation  Act 
reprinted  as  Supplement  No.  1  to  this 
part,  and  the  applicable  provisions  of 
the  regulations  in  this  subchapter. 

§  77S.3  Additional  validated  license 
requirements  for  exports  with  certain 
nuclear  end-uses. 

(a)  Additional  validated  license 
requirements.  In  addition  to  the 
validated  license  requirements  for 
commodities  and  technical  data  referred 
to  in  §  778.2  of  this  subchapter,  a 
validated  license  is  required  for  the 
following. 

(1)  Technology.  A  validated  license  is 
required  for  exports  to  all  destinations, 
including  Canada,  of  any  technical  data 
not  exportable  under  the  provisions  of 
General  License  GTDA  (except 
"operation  technical  data"  and  "sales 
technical  data"  for  export  to  and  use  in 
Canada  or  the  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
subchapter)  where  the  exporter  knows 
or  has  reason  to  know  that  the  data  will 
be  used  directly  or  indirectly  in  the 
activities  listed  in  paragraph  (b)  of  this 
section. 

(2)  Commodities  and  software.  A 
validated  license  is  required  for  exports 
to  all  destinations,  except  Canada  and 


the  countries  listed  in  Supplement  No. 
2  to  part  773  of  this  subchapter,  of  any 
commodity,  or  any  software  not 
exportable  under  the  provisions  of 
General  License  GTDA,  where  the 
exporter  knows  or  has  reason  to  know 
that  the  commodity  or  software  will  be 
used  directly  or  indirectly  in  the 
activities  listed  in  paragraph  (b)  of  this 
section,  whether  or  not  the  item  is 
specially  designed  or  modified  for  such 
activities. 

(3)  Exporters  informed  by  BXA.  BXA 
may  inform  an  exporter,  either 
individually  or  through  amendment  to 
the  regulations  in  this  subchapter,  that 
an  individual  validated  license  is 
required  because  BXA  has  determined 
that  there  is  an  unacceptable  risk  of  use 
in  or  diversion  to  any  of  the  activities 
described  in  paragraph  (b)  of  this 
section.  The  absence  of  any  such 
notification  does  not  excuse  the 
exporter  from  compliance  with  the 
validated  license  requirements  of  this 
section. 

(b)  Activities  requiring  a  validated 
license.  The  validated  license 
requirements  described  in  paragraph  (a) 
of  this  section  apply  to  any  of  the 
following  activities: 

(1)  Nuclear  explosive  activities. 
Nuclear  explosive  activities,  including 
research  on  or  development,  design, 
manufacture,  construction,  testing  or 
maintenance  of  any  nuclear  explosive 
device,  or  components  or  subsystems  of 
such  a  device;!  ^ 

(2)  Unsafegunrded  nuclear  activities. 
Activities  including  research  on  or 
development,  design,  manufacture, 
construction,  operation,  or  maintenance 
of  any  nuclear  reactor,  critical  facility, 
facility  for  the  fabrication  of  nuclear 
fuel,  facility  for  the  conversion  of 
nuclear  material  from  one  chemical 
form  to  another,  or  separate  storage 
installation,  where  there  is  no  obligation 
to  accept  International  Atomic  Energy 
Agency  (IAEA)  safeguards  at  the 
relevant  facility  or  installation,  when  it 
contains  any  source  or  special 
fissionable  material  (regardless  of 
whether  or  not  it  contains  such  material 


1  Commodities  and  technical  data  specifically 
designed  or  specifically  modined  for  use  in 
designing  or  fabricating  nuclear  weapons  or  nuclear 
explosive  devices  are  subject  to  export  licensing  or 
other  requirements  of  the  Office  of  Defense  Trade 
Controls.  U.S.  Department  of  State,  or  the  licensing 
or  other  restrictions  specified  in  the  Atomic  Energy 
Act  of  1954.  as  amended.  Similarly,  commodities 
and  technical  data  specifically  designed  or 
specifically  modified  for  use  in  devising,  carrying 
out.  or  evaluating  nuclear  vveapons  tests  or  nuclear 
explosions  (except  such  items  as  are  in  normal 
commercial  use  for  other  purposes)  are  subject  to 
the  same  requirements. 

2  Also  see  §  779.5(e)  of  this  subchapter  for  special 
provisions  relating  to  technical  data  for  maritime 
nuclear  propulsion  plants  and  other  commodities. 
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at  the  time  of  export),  or  where  any  such 
ohhgntion  is  not  met: 

|3]  Sof^uarded  and  urr^afeguarded 
nuclear  acthities.  Safeguarded  and 
unsafeguarded  nuclear  fuel  cvcle 
activities,  including  research  on  or 
development,  design,  manufacture, 
construction,  operation  or  maintenance 
of  any  of  the  following  facilities,  or 
components  for  such  facilities:  ^ 

(i)  Facilities  for  the  chemical 
processing  of  irradiated  special  nuclear 
or  source  material; 

(ii)  FaciHties  for  the  production  of 
heavy  water; 

(iiij  Facilities  for  the  separation  of 
isotopes  of  source  and  special  nuclear 
material;  or 

(iv)  Facilities  for  the  fabrication  of 
nuclear  reactor  fuel  containing 
plutonium. 

§778.4    Export  licensing  factors. 

To  hilfill  the  considerations  set  forth 
in  §  778.1,  the  following  factors  are 
among  those  used  to  determine  what 
action  should  be  taken  on  individual 
applications  subject  to  §§  778.2  and 
778.3: 

(a)  Whether  the  commodities, 
software,  or  related  technology  to  be 
transferred  are  appropriate  for  the  stated 
end- use  and  whether  that  stated  end-use 
is  appropriate  for  the  end-user. 

(b)  The  significance  for  nuclear 
purposes  of  the  particular  commodity, 
software,  or  technology; 

(c)  Whether  the  commodities, 
software,  or  technology  to  be  exported 
are  to  be  used  in  research  on  or  for  the 
development,  design,  manufacture, 
construction,  operation,  or  maintenance 
of  any  reprocessing  or  enrichment 
facilitv: 

(d)  The  types  of  assurances  or 
guarantees  against  use  for  nuclear 
explosive  purposes  or  proliferation 
given  in  the  particular  case; 

(e)  Whether  the  end-user  has  been 
engaged  in  clandestine  or  illegal 
procurement  activities; 

(f)  Whether  an  application  for  a 
license  to  export  to  the  end-user  has 
previously  been  denied,  or  whether  the 
end-user  has  previously  diverted  items 
received  under  a  general  or  validated 
license  to  unauthorized  activities; 

(g)  Whether  the  export  would  present 
an  unacceptable  risk  of  diversion  to  a 
nuclear  explosive  activity  or 
unsafeguarded  nuclear  fuel-cvcJe 
activity  described  in  §  778.3;  and 

(h)  The  nonproliferation  credentials  of 
the  importing  countrv-,  based  on 
consideration  of  the  following  factors: 


'  Such  activities  may  al.so  rec;uir»  a  specSx 
authorization  from,  the  Secrgtarv  ot  Energy  pur«ua.nt 
to  section  .57.b(2)  of  the  AtomicEner^  Act  of  1954. 
as  amended,  as  implemented  bv  the  Department  of 
Energy's  regulations  published  in  10  CFR  parr  810. 


(1)  Whether  the  importing  countrv  is 
a  party  to  the  Nxjclear  Non-Proliferation 
Treaty  fTsTT}  or  to  the  Treaty  for  the 
Prohibition  of  Nuclear  Weapons  in  Latin 
America  (Treaty  of  TIateloIoc),  or  to  a 
similar  international  legally-binding 
nuclear  nonproliferation  agreement; 

(2)  Whether  the  importing  country  has 
all  of  its  nuclear  activities,  or  nuclear 
faciHties  or  installations  that  are 
operational,  or  being  designed  or 
constructed,  under  International  Atomic 
Energy  Agency  (IAEA)  safeguards  or 
equivalent  full  scope  sa.''eguards; 

(3)  Whether  there  is  an  agreement  for 
cooperation  in  the  civil  uses  of  atomic 
energy  between  the  U.S.  and  the 
importing  country; 

(4)  Whether  the  actions,  statements, 
and  policies  of  the  govemmerrt  of  the 
importing  countrv'  are  in  support  of 
nuclear  nonproliferation  and  whether 
that  government  is  in  compliance  with 
its  international  obligations  in  the  field 
of  nonprohferation; 

(5)  The  degree  to  which  the 
government  of  the  importing  country 
cooperates  in  nonproliferation  policy 
generally  (e.g..  willingness  to  consult  on 
international  nonproliferation  issues); 

(6)  Intelligence  data  on  the  importing 
country's  nuclear  intentions  and 
activities. 

PART  786— [AMENOEDJ 

§786.6    [Amended] 

1  Section  786.6(aKl)(ii)  is  amended 
by  adding  the  term  "GNSG," 
immediately  following  the  term 

■•Gnv.". 

2.  In  §  786.6(c)(2).  the  phrase  "General 
License  GCT"  is  revised  to  read 
"General  Licenses  GCT  and  GNSG" 
everywhere  it  appears. 

PART  787— [AMENDED] 

787.13    [Amended] 

1.  Section  787.13(c)  is  amended  by 
adding  the  reference  "771.24," 
immediately  following  the  reference 
"771.22,"  in  the  second  sentence. 

PART  799— [AMENDED] 
Supplement  No.  1  to  §  799.1     (Amended] 

The  following  amendments  are  made 
to  Supplement  No.  1  to  §  799.1: 

1.  In  Category  1,  ECCNs  l.\44B. 
1A43B.  1A46B,  1A47B,  and  lA4aB  are 
revised.  ECCNs  1A49E,  l.\50E,  and 
1A51E  are  removed,  and  a  new  ECCN 
1A50B  is  added  immediately  following 
ECCN  1A48B.  as  follows: 


1A44B    Crucibles  made  of  mat*ftets 
resistant  to  liquid  actlnide  metats. 

Requirements 

Validated  License  Required: 
QSTVW^'Z 
Unit:  $  value 
Beason  for  Control:  NT 
GLV:  SO 
GCT.  No 
CFW:  Nn 
GNSG:  Yes 

List  of  Items  Controlled 

a.  Crucibles  with  a  volume  greater 
than  150  ml,  but  less  than  8  liters,  and 
made  of  or  coated  with  any  of  the 
following  materials  having  a  purity  of 
98%  or  greater: 

a.l.  Calcium  fluoride  (CaFj); 

8.2.  Calcium  zirconate 
[metazirconate]  (Ca^ZrOj); 

a. 3.  Cerium  sulfide  (CejSj); 

a. 4.  Erbium  oxide  [erbio)  (£rjO<); 

a.5.  Hafnium  oxide  {hafma)  (HfO;); 

a.6.  Magnesium  oxide  (MfijO): 

a. 7.  Nitrided  niobium-titanium- 
rungsten  alloy  (approximately  50%  Sb, 
30%  Ti.  and  '20%  W); 

a. 8.  Yttrium  oxide  [y'ttria]  (Y2O3); 

a. 9.  Zirconium  oxide  (zmron/oj 
(ZrO:); 

b.  Crucibles  v^ith  a  volume  greater 
than  50  ml,  bxrt  Jess  than  2  Hters.  and 
made  of  or  Hned  with  tantalum  having 
a  purity  of  99.9%  or  greater; 

c.  Crucibles  with  a  volume  greater 
than  50  ml,  but  less  than  2  liters,  and 
made  of  or  Hned  with  tantalum  (having 
a  purity  of  98%  or  greater)  coated  with 
tantalum  carbide,  nitride,  boride.  or  any 
combination  thereof. 

1A45B    Specialized  packings  for  us«  in 
separating  f>eavy  water  from  ordinary  wat«r 
that  are  rnade  of  phosphor  bronze  mesn  or 
copper  (tx>th  chemically  treated  to  Improve 
wettabl(lty)  and  are  designed  tor  use  tn 
vacuirm  distmat)on  towers. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 
GFW:  No 
GNSG:  Yes 

1A46B     Aluminum  ard  tftantum  atloys  In 
the  form  of  tubes  or  sotid  forms  Oncluding 
forglngs)  with  an  outside  diameter  of  more 
than  75  mm  (3  Inches). 

Requirements 

Validated  License  Required: 
QSTV^VYZ 
Unit:  $  value 
Reason  for  Cont'ol:  NP 
GLV:  SO 
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CCT:  No 
CFW:  .Vo 
esse.  Yes 

List  of  Items  Controlled 

Alloys  in  the  form  of  tubes  or  solid 
forms  (including  forgings)  with  an 
outside  diameter  of  more  than  75  mm  (3 
inches),  as  follows: 

a.  Aluminum  alloys  capable  of  an 
ultimate  tensile  strength  of  460  MPa 
(0.46x109  N/m2)  or  more  at  293  K 
(20  °C); 

b.  Titanium  alloys  capable  of  an 
ultimate  tensile  strength  of  900  MPa 
(0.9x10"  N/m2)  (130,500  Ibs./in^)  or 
more  at  293  K  (20  "C). 

Technical  Note:  Alloys  "capable  of  a 
specified  tensile  strength  include  those 
having  that  strength  at  the  time  of  export,  as 
well  as  those  capable  of  attaining  that 
strength  as  a  result  of  heat  treatment. 

1A47B    Managing  steel  capable  ot  an 
ultimate  tensile  strengtti  of  2050  MPa 
(2.050  X  10»  N/mz)  (300.000  Ibs.,ln2)  or  more 
at  293  K  (20  °C),  except  forms  In  which  no 
linear  dimension  exceeds  75  mm  (3  Inches). 

Requirements 

Vahdatfd  License  Required: 
QST\\VYZ 
Unit:  $  value 

Beason  for  Control:  NP.  MT  (see  Note) 
GLV:  SO 
OCT:  No 
CFW:  No 
G\SG:  Yes.  except  MT  (see  Note) 

Note:  MT  controls  apply  to  maraging  steels 
controlled  by  this  ECCN  that  also  meet  the 
specifications  of  ECCN  1.^27. 

Technical  Note  Steels  "capable  of  a 
specified  tensile  strength  include  those 
having  that  strength  at  the  time  of  export,  as 
well  as  those  capable  of  attaining  that 
strength  as  a  result  of  heat  treatment. 

1A48B    Depleted  uranium  (any  uranium 
containing  less  than  0.711%  of  ttie  isotope 
U-235)  in  shipments  of  more  than  1,000 
kilograms  In  the  form  ot  shielding 
contained  In  X-ray  units,  radiographic 
exposure  or  teletherapy  devices, 
radioactive  thermoelectric  generators,  or 
packaging  tor  the  transportation  ot 
radioactive  materials. 

Requirements 

Validated  License  Required: 
QST\\VYZ 

Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:  $0 
GCT  No 
GFW:  No 
GNSG:  Yes 

Note  1:  Depleted  uranium  fabricated  into 

commodities  solely  to  talce  advantage  of  high 
density  unrelated  to  radioactivity  (e.g.. 
aircraft,  ship  or  other  counterweights;  and 
shipments  of  1.000  kilograms  or  less  in  the 


form  of  shielding  contained  in  X-ray  units, 
radiographic  exposure  or  teletherapy  devices, 
radioactive  thermoelectric  generators,  or 
packaging  for  the  transportation  of 
radioactive  materials;  is  controlled  by  ECCN 
1A96G. 

Note  2:  Depleted  uranium  in  fabricated 
forms  for  use  in  munitions  requires  export 
authorization  from  the  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controls  (see 
Supp.  No.  2  to  part  770  of  this  subchapter). 

Note  3:  All  forms  of  depleted  uranium  not 
specifically  described  in  ECCN  1A48  or  in 
Notes  1  and  2  of  this  ECCN  require  export 
authorization  from  the  Nuclear  Regulatory 
rx)mmission  (see  lOCFR  Part  110). 

1A50B    Parts  made  of  tungsten,  tungsten 
carbide,  or  tungsten  alloys  (greater  than 
90%  tungsten)  tiaving  a  mass  greater  than 
20  kilograms  and  a  hollow  cylindrical 
symmetry  (including  cylinder  segments) 
with  an  inside  diameter  greater  than  10  cm. 
(4  In.),  but  less  than  30  cm.  (12  in.),  except 
parts  specifically  designed  for  use  as 
weights  or  gamma-ray  collimators. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Kilograms 

Reason  for  Control:  NP 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

2.  In  Category  1.  ECCN  IBOIA  is 
amended  by  revising  the  Requirements 
section  and  the  Related  ECCNs  note 
immediately  following  ECCN  IBOIA  is 
revised  to  read  as  follows: 

1801 A     Equipment  for  the  production  of 
fitjers,  prepregs,  preforms  or  composites 
controlled  by  1A02  or  1C10,  as  follows,  and 
specially  designed  components  and 
accessories  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS.  MT.  NP  (see 
Notes) 

GLV:  $0  for  iBOl.a;  S5.000  for  all 
other  items 

GCT:  Yes.  except  MT  and  NP  (see 
Notes) 

GFW:  No 

GNSG:  No 

Notes:  1.  MT  controls  apply  to  all  items 
described  in  this  entry,  except  those  in 
lBOl.d.4. 

2.  NP  controls  apply  to  the  following  items: 

a.  Filament  winding  machines  described  in 
iBOl.a  that  are  capable  of  winding 
cylindrical  rotors  having  a  diameter  between 
75  mm  (3  in.)  and  400  mm  (16  in.)  and 
lengths  of  600  mm  (24  in.)  or  greater;  and 

b.  Coordinating  and  programming  controls 
and  precision  mandrels  for  these  filament 
winding  machines. 


Related  ECCNs:  See  1B21B  for  MT  controls 
on  equipment,  not  controlled  by  IBOIA.  for 
the  production  of  fibers,  prepregs.  preforms, 
or  composites.  See  1B41B  for  NP  controls  on 
filament  winding  machines  not  controlled  by 
IBOIA. 

3.  In  Category  1.  new  ECCNs  IBIBA 
and  1B17A  are  added  immediately 
following  ECCN  1B03A  to  read  as 
follows; 

1B16A    Plants  for  the  production  of 
uranium  hexafluoride  (UF6)  and  specially 
designed  or  prepared  equipment  (including 
UF6  purification  equipment),  and  specially 
designed  parts  and  accessories  therefor. 

Requirements 

Validated  License  Required: 
QSTV^VYZ 

Unit:  S  value 

Reason  for  Control:  NS,  NP  (items 
appear  on  International  Atomic  Energy 
List) 

GLV:  SO 

GCT:  No 

GFW:  No 

GNSG:  Yes,  except  Bulgaria.  Poland. 
Romania,  or  Russia 

Note:  See  10  CFR  part  110  for  nuclear 
plants  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (i.e.,  fuel  fabrication  facilities, 
enrichment  facilities,  reprocessing  facilities, 
and  heavy  water  production  facilities). 

1B17A    Electrolytic  cells  for  the  production 
of  fluorine  with  a  production  capacity 
greater  than  250  grams  of  fluorine  per  tiour, 
and  specially  designed  parts  and 
accessories  therefor. 

Requirements 

Validated  Ucense  Required. 
QSTVWYZ 

Unit:  S  value 

Reason  for  Control:  NS.  NP  (items  . 
appear  on  International  Atomic  Energy 
List) 

GLV:  SO 

GCT:  No 

GFW:  No 

GNSG:  Yes.  except  Bulgaria.  Poland, 
Romania,  or  Russia 

4,  In  Category  1.  ECCN  1B19A  is 
removed. 

5.  In  Category  1.  new  ECCNs  1B41B 
and  1B42B  are  added  immediately 
following  ECCN  1B30B,  to  read  as 
follows: 

1B41B    Filament  winding  machines  not 
controlled  by  1B01.  controls,  and  mandrels. 

Requirements 

Validated  Ucense  Required: 
QSTV'WYZ 
Unit:  S  value 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
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GFW:  No 
GMSG:  Yes 

List  of  Hems  Controlled 

a.  Filament  winding  machines  not 
controikKl  by  IBOl: 

a.  1 .  In  which  the  motions  for 
positioning,  wrapping,  and  winding 
fibers  are  coordinated  and  programed  in 
two  or  more  axes: 

a. 2.  Specially  designed  to  fabricate 
composite  structures  or  laminates  from 
fibrous  and  filamentary  materials;  and 

a. 3.  Capable  of  winding  cylindrical 
rotors  with  diameters  equal  to  or  greater 
than  75  mm  (3  in.)  and  less  than  or 
equal  to  400  mm  (16  in.)  and  lengths  of 
ROD  mm  (24  in.)  or  greater; 

b.  Coordinating  and  programing 
controls  for  filament  winding  machines 
controlled  by  iBOl.a  or  lB41.a; 

c.  Precision  mandrels. 

1B42B    Electromagnetic  isotope 
separators  designed  for,  or  equipped  with, 
single  cr  multiple  ion  sources  capable  ot 
p>roviding  a  total  ion  beam  current  ot  50  mA 
or  greater. 

RtKjuiremenls 

Validated  License  Required: 
QSTVWYZ 
L'nit:  S  value 
Heason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

Tethnkai  Notes:  1.  This  ECCN  controls 
separators  capable  of  enriching  stable 
isotopes,  as  well  as  those  for  uranium.  A 
separator  capable  of  separating  the  isotopes 
of  lead  with  a  one-mass  unit  difference  is 
inherently  capable  of  enriching  the  isotopes 
of  uranium  with  a  three-unit  mass  difference. 

2.  This  ECCN  controls  separators  where  the 
ion  sources  and  collectors  are  in  the  magnetic 
field  and  separators  where  the  ion  sources 
and  collectors  are  external  to  the  magnetic 
field. 

3.  A  single  50  nxA  ion  source  will  pmduce 
less  than  3  g  of  separated  HEU  per  year  from 
natural  abundance  feed. 

Note:  See  10  CFR  Part  110  for  isotope 
separators  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission. 

6.  In  Category  1,  ECCN  1B50B  is 
revised  to  ri^ad  as  follows: 

1 B50B    Vacuum  and  controlled 
environment  furnaces. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:S  value 
Reofion  for  Control:  NP 
GLV;  SO 
GCT:  No 
GFW:  No 


GNSG:  Yes 
List  of  Items  Controlled 

a.  Vacuum  or  controlled  environment 
(inert  gas)  indu(  tion  furnaces  capable  of 
operation  above  8,50°  C  and  having 
induction  coils  600  mm  (24  in.)  or  less 
in  diameter  and  power  supplies 
specially  designed  for  induction 
furnaces  with  a  power  supply  of  5  kW 
or  more; 

b.  Vacuum  and  controlled  atmosphere 
metallurgical  melting  and  casting 
furnaces,  as  follows,  and  specially 
configured  computer  i  ontrol  and 
monitoring  systems  therefor: 

b.l.  Arc  remelt  and  casting  furnaces 
with  consumable  eloctrode  capacities 
equal  to  or  greater  than  1 .000  cm^  and 
less  than  or  equal  to  20,000  cm^,  and 
capable  of  operating  with  melting 
temperatures  above  1,700°  C; 

b.2.  Electron  beam  melting  and 
plasma  atomization  and  melting 
furnaces  with  a  power  of  50  kW  or 
greater  and  capable  of  operating  with 
melting  temperatures  above  1,200°  C. 

Note:  This  ECCN  does  not  control  furnaces 
designed  for  semiconductor  wafer 
manufacturing  or  processing  (see  ECCN 
3B96). 

7.  In  Category  1,  ECCN  1B51E  is 
removed  and  a  new  ECCN  IBSIB  is 
added  immediately  following  ECCN 
1B50B,  to  read  as  follows: 

1B51B     Instruments  designed  for  vacuum 
service  that  are  capable  of  measuring 
absolute  or  differential  pressures  to  an 
accuracy  of  plus  or  minus  1  torr  in  the 
pressure  range  of  0  to  100  torr  absolute 
where  all  whetted  surfaces,  including 
pressure  sensing  elements,  are  constructed 
of  or  protected  by  corroslon-resistani 
materials  such  as  nickel,  nickel  alloys, 
phosphor  bronze,  stainless  steel, 
aluminum,  or  aluminum  alloys  and  specially 
designed  or  modified  component  parts 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NP 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

8.  In  Category  1,  new  ECCNs  1B52B, 
1B53B,  1B54B,  1B58B,  and  1B59B  are 
added  immediately  followmg  ECC^NI 
1B51B,  to  read  as  follows: 


1B52B     Water-hydrogen  sulfide  exchange 
tray  columns  constructed  from  fine  cartwn 
steel  (such  as  ASTM  A516)  with  a  diameter 
of  1.8  m  (6  ft.)  or  greater  and  made  to 
operate  at  a  nominal  pressure  ot  2  Mpa  (3O0 
psi)  or  greater. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 
GFW:  No 
GNSG:  Yes 

Note:  This  ECCN  does  not  control  columns 
specially  designed  or  prepared  for  the 
production  of  heavy  water.  See  10  CFR  Part 
110  for  heavy  water  production  equipment 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission. 

Technical  Note:  Internal  contactors  of  the 
columns  are  segmented  trays  with  an 
effective  assembled  diameter  of  1.8  m  (6  ft.) 
or  greater,  such  as  sieve  trays,  valve  trays, 
bubble  cap  trays,  and  turboigrid  trays 
designed  to  facilitate  countercurrent 
contacting  and  constructed  of  materials 
resistant  to  corrosion  by  hydrogen  sulfide/ 
water  mixtures,  such  as  304  L  or  316 
stainless  steel. 

1B53B     Hydrogen-cryogenic  distillation 
columns. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 
Reason  for  Control:  NP 
GLV;$0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Hydrogen-cryogenic  distillation 
columns  having  all  of  the  following 
characteristics: 

a.  Designed  to  operate  at  internal 
temperatures  of  -  238°  C  (35  K)  or  less; 

b.  Designed  to  operate  at  infernal 
pressure  of  0.5  to  5  Mpa  (5  to  50 
atmospheres); 

c.  Constructed  of  fine-grain  stainless 
steels  of  the  300  series  with  low  sulfur 
content  or  equivalent  cryogenic  and  H^- 
compatible  materials;  ond 

d.  With  internal  diameters  of  1  m  or 
greater  and  effective  lengths  of  5  m  or 
greater. 

Note:  S(!e  10  CFR  part  110  for  heavy  water 

F>roduction  equipment  subject  to  the  export 
icensing  authority  of  the  Nuclear  Rogulator\' 
Commission. 

1B54B     Ammonia  synthesis  converters 

Requirements 

Validated  License  Required: 
QSTVWYZ 
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Unit:  $  value 

Ft^son  for  Control:  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GSSG:  Yes 

Technical  Note:  The  ammonia  synthesis 
ij  r.xerters  controlled  by  this  ECCN  are 
.i.'Tirrionia  synthesis  units  in  which  the 
>.%  r.thesis  gas  (nitrogen  and  hydrogen)  is 
withdrawn  from  an  ammonia/hydrogen  high- 
pressure  exchange  column  and  the 
synthesized  ammonia  is  returned  to  that 
column 

1B58B     Facilities  or  plants,  and  related 
equipment,  (or  the  production,  recovery, 
extraction,  concentration,  or  handling  of 
tritium. 

Requirements 

Vnlidr.ted  License  Required: 
QSTA'WYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
GFW:  No 
GSSG:  Yes 

list  of  Items  Controlled 

Facilities  or  plants  for  the  production, 
revovery.  extraction,  concentration,  or 
handling  of  tritium,  and  related 
equipment  as  follows; 

a.  H)  drogen  or  helium  refrigeration 
units  capable  of  cooling  to  -  250°  C  (23 
K)  or  less,  with  heat  removal  capacity 
greater  than  150  watts; 

b.  Hydrogen  isotope  storage  and 
purification  systems  using  metal 
hydrides  as  the  storage  or  purification 
medium. 

Note;  This  ECCN  1B58B  does  not  control 
tritium  compounds  Tritium  is  subject  to  the 
export  licensing  authorit\'  of  the  Nuclear 
Rigulator)-  Commission. 

1 B59B     Pumps  for  circulating  solutions  of 
diluted  or  concentrated  potassium  amide 
catalyst  in  liquid  ammonia  (KNH  /NH  ). 

Requii^ments 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 
Reason  for  Control:  NP 
GLV.  SO 
GCT  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Pumps  for  circulating  solutions  of 
di lined  or  concentrated  potassium 
amide  catalyst  in  liquid  ammonia 
(KNH:/NHO,  with  all  of  the  following 
characteristics: 

n  .Mrtight  (i  e  .  hermetically  sealed); 

b.  Operatmg  pressure,  as  follows; 

b.l   For  concentrated  potessium 
amide  solutions  (1%  or  greater). 


operating  pressure  of  1.5  to  60  MPa  (15 
to  600  atmospheres  (atm)l:  or 

b.2.  For  dilute  potassium  amide 
solutions  {less  than  1%),  operating 
pressure  of  20  to  60  MPa  [200  to  600 
atmospheres  (atm)];  and 

c.  A  capacity  greater  than  8,5  m-Vh  (5 
cubic  feet  per  minute). 

Note:  S«e  10  CFR  Part  110  for  heuvy  wafer 
production  equipment  subject  to  the  export 
licensing  authority  of  the  Nuclear  Regulatory 
Commission. 

9.  In  Category  1,  ECCN  iClOA  is 
amended  by  revising  the  Requirements 
sedion  to  read  as  follows: 

1C10A     "Fibrous  and  fllan>entary 
materials"  thai  may  be  used  In  organic 
"matrix",  metallic  "matrix"  or  carbon 
"matrix"  "composite"  structures  or 
laminates. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Kilograms 

Reason  for  Control:  NS,  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GNSG:  Yes.  except  Bulgaria.  Poland, 
Romania,  or  Russia 
•        *        •        •        * 

10.  In  Category  1.  the  Related  ECCNs 
note  that  follows  ECCN  iClOA  is 
amended  by  revising  the  reference 
■'lC50E"toread"lC50B". 

11.  In  Category  1,  ECCN  1C19A  is 
revised  to  read  as  follows: 

1C19A    Items  on  the  International  Atomic 
Energy  List  (e.g.,  rirconlum,  nickel  powder 
and  porous  ntckei  metal,  lithium,  beryllium 
metal,  wet-proofed  platinized  catalysts,  and 
hafnium). 

Requirements 

Validated  License  Required: 
QSTV'WYZ 

Unit:  Kilograms 

Reason  for  Control:  NS,  NP  (see 
Notes) 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes.  except  Bulgaria,  Poland, 
Romania,  or  Russia 

Notes:  1.  Zirconium  metal.  a!io>-s,  or 
compounds  in  shipments  of  5  kg  or  less  are 
controlled  for  NP  only. 

2.  Shipments  of  more  than  200  kg  of 
zirconium  foil  or  strip  having  a  thickness  not 
exceeding  0.10  mm  are  controlled  for  NS 
only. 

List  of  Items  Controlled 

a.  Zirconium,  as  follows: 
a.l.  Zirconium  metal; 
a.2.  Alloys  containing  more  than  50% 
zirconium  by  weight; 


a..T.  Compounds  in  which  the  ratio  of 
hafnium  content  to  zirconium  content  is 
less  than  1  part  to  500  parts  by  weight; 

a. 4.  Manufactun^s  of  zirconium  metal, 
allovs,  or  compounds  described  in 
lCl'9.a.l,a.2,  or  a. 3; 

a.5.  Waste  and  scrap  from  zirconium 
metal,  alloys,  compounds,  or 
manufactures  thereof  controlled  by 
iClQ.a.l,  a.2,a.3,ora.4; 

Note  1:  This  ECCN  1C19  does  not  control 
ziironii.ra  in  the  form  of  foil  or  strip  having 
a  thickness  not  exceeding  0,10  mm  (0.004 
in.),  in  shipments  of  200  kg  or  less. 

Note  2:  This  ECCN  does  not  control 
zirconium  tubes.  Zirconium  metal  and  alloys 
in  the  form  of  tut)es  or  assemblies  of  tubes, 
specially  designed  or  prepared  for  use  in  a 
reactor  are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
C^ommission  (see  10  CFR  part  110). 

b.  Nickel  powder  and  porous  nickel 
metal,  as  follows; 

b.l.  Powder  v\ith  a  nickel  purity 
content  of  99%  or  more  and  a  mean 
particle  size  of  less  than  10  micrometers 
measured  by  the  ASTM  B  330  standard; 

b.2.  Porous  nickel  metal  produced 
from  materials  controlled  for  export  by 
1-Cl9.b.l.  except  single  porous  nickel 
metal  sheets  not  exceeding  930  cm^ 
intended  for  use  in  batteries  for  civil 
applications; 

Note:  lCl9.b.2  controls  porous  nicke! 
metal  manufactured  from  nickel  powder. 
descrit)ed  in  lCl9.b.l.  that  has  been 
compacted  and  sintered  to  form  a  metal 
material  with  fine  pores  interconnected 
throughout  the  structure. 

c.  Lithium  (isotopically  enriched  in 

!ithiiim-6),  as  follows: 

c.l.  Metal,  hydrides,  or  alloys 
t  oiitaining  lithium  enriched  in  the  6 
isotope  (I'Li)  to  a  concentration  higher 
than  the  one  existing  in  nature  (7.5%  on 
an  atom  percentage  basis); 

c.2.  Any  other  materials  containing 
lithium  enriched  in  the  6  isotope 
(including  compounds,  mixtures,  and 
concentrates),  except  lithium  enriched 
in  the  6  isotope  incorporated  in 
thermolumine.scent  dosimeters; 

d.  Beryllium,  as  follows: 
d.l.  Beryllium  metal; 

d.2.  Alloys  containing  more  tJian  50 
percent  beryllium  by  weight; 

d.3.  Compounds  containing 
beryllium; 

d.4  Manufactures  of  beryllium  metal. 
allovs,  or  compounds  described  in 
lCl9.d.l,d.2.ord.3; 

d  5.  Waste  and  scrap  from  beryllium 
metal,  alloys,  compounds,  or 
manufactures  thereof  describe<i  in 
lCl9.d.l,d.2,  d.3,ord.4; 

Note:  1C19  d  does  not  control  metal 
windows  for  X-rav  machines  or  oxide  shapes 
in  fabncated  or  semi-fabricated  forms 
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specially  designed  for  electronic  component 
parts  or  as  substrates  for  electronic  circuits. 

e.  Wet-proofed  platinized  catalysts 
specially  designed  or  prepared  for 
promoting  the  hydrogen  isotope 
exchange  reaction  between  hydrogen 
and  water  for  the  recovery  of  tritium 
from  heavy  water  or  for  heavy  water 
production; 

f.  Hafnium,  as  follows: 
f.l.  Hafnium  metal; 

f.2.  Alloys  and  compounds  of 
hafnium  containing  more  than  60 
percent  hafnium  by  weight; 

f.3.  Manufactures  of  hafnium  metal, 
alloys,  or  compounds  described  in  f.T  or 
f.2. 

Advisorj'  Note  1:  (Not  eligible  for  General 
License  GFVV)  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-u.sers 
in  Country  Groups  QWY  and  the'PRC  of  the 
following: 

a.  Finished  parts  made  of  zirconium  metal 
or  alloys,  specially  designed  for  an  identified 
civil  research  or  power  reactor  facility, 
provided  that: 

1.  None  of  the  parts  contains  fissile 
materials;  and 

2.  The  importing  country  has  agreed  to  the 
application  of  the  Safeguards  of  the 
International  Atomic  Ener;^,'  Agency  (lAElA) 
in  connection  with  the  nuclear  reactor 
facility; 

b.  Contained  zirconium  metal,  or  parts 
made  therefrom,  in  individual  shipments  not 
exceeding  100  kg.  when  intended  for  use  in, 
or  in  suppiort  of,  an  identified  civil  research 
or  power  reactor  facility,  in  connection  with 
which  it  is  contemplated  that  IAEA 
Safeguards  would  be  applied. 

N.B.:  The  provisions  of  this  Advisory  Note 

1  notwithstanding,  current  law  prohibits 
approval  to  nuclear  production  or  utilization 
facilities  in  the  People's  Republic  of  China. 

Advisory  Note  2:  (Not  eligible  for  General 
License  GFW)  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  and  the'PRC  of 
nickel  powder  in  uncompacted  powder  form 
for  non-nuclear  civil  applications. 

N.B.:  The  provisions  of  this  Advisory  Note 

2  notwithstanding,  current  law  prohibits 
approval  to  nuclear  production  or  utilization 
facilities  in  the  People's  Republic  of  China. 

12.  In  Category  1.  ECCN  1C50E  is 
removed  and  new  ECCNs  1C49B  and 
1C50B  are  added  immediately  following 
ECCN  1C31B,  to  read  as  follows: 

1C49B    Platinized  catalysts  not  controlled 
by  1C19.e  that  are  specially  designed  or 
prepared  for  promoting  the  hydrogen 
Isotope  exchange  reaction  between 
hydrogen  and  water  for  the  recovery  of 
tritium  from  heavy  water  or  for  heavy  water 
production. 

Requirements 

Validated  License  Pequired: 
QSTVAVYZ 

Unit:  Kilograms 
Rpason  for  Control:  NP 


GLV:  SO 
GCT:  No 
GFW  No 
GS'SG:  Yes 

1C50B    "Fibrous  and  filamentary 
materials  "  not  controlled  by  1C10. 

Requirements 

Validated  License  Required: 
QSTV^VYZ 

Unit:  Kilograms 

Reason  for  Control:  NP,  FP  (see  Note) 

GLV:  $0 

GCT:  No 

GFW:  No 

GS'SG:  Yes 

Note:  FP  controls  apply  to  Iran  and  Syria 

for  the  items  described  in  iCSO.b. 

List  of  Items  Controlled 

"Fibrous  and  filamentary  materials" 
not  controlled  by  ICIO,  as  follows: 

a.  Carbon  or  aramid  "fibrous  and 
filamentary  materials"  having: 

a.l.  A  "specific  modulus"  of  12.7x10^ 
m  or  greater;  or 

a. 2.  A  "specific  tensile  strength"  of 
23.5xlO<  m  or  greater; 
'  b.  Glass  "fibrous  and  filamentary 
materials"  having: 

b.l.  A  "specific  modulus"  of  3.18x10* 
m  or  greater;  and 

b.2.  A  "specific  tensile  strength"  of 
7.62x1  O*  m  or  greater; 

c.  Composite  structures  in  the  form  of 
tubes  with  an  inside  diameter  greater 
than  75  mm  (3  in.),  but  less  than  400 
mm  (16  in  ),  made  with  "fibrous  and 
filamentary  materials "  described  in 
iCSO.aorb. 

Note:  SpH>cific  modulus  is  the  Young's 
modulus  in  N/m  ^  divided  by  the  specific 
weight  in  N/m  3.  measured  at  a  temperature 
of  23±2°  C  and  a  relative  humidity  of  50±5 
percent.  Specific  tensile  strength  is  the 
ultimate  tensile  strength  in  N/m  ^  divided  by 
specific  weight  in  N/m  *.  measured  at  a 
temperature  of  2312°  C  and  a  n>lafive 
humidity  of  50i5  percent- 

13.  In  Qilegon,'  1,  ECCNs  1C51B, 
1C52B.  1C53B.  1C54B,  1C55B,  1C56B. 
and  1C57B  are  re\ised  and  new  ECCN 
1C58B  is  added  immediately  following 
ECCN  1C57B  to  read  as  follows: 

1C51B     High  purity  (99. 99°'o  or  greater) 
bismuth  with  very  low  silver  content  (less 
than  10  parts  ^r  million). 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Kilograms 

Reason  for  Control:  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GX'SG:  Yes 


1C52B     High  purify  calcium  containing 
both  less  than  1,000  parts  per  million  by 
weight  of  metallic  Impurities  other  than 
magnesium  and  less  than  10  parts  per 
million  of  boron. 

Requirements 

\  alidated  License  Required: 
QSTV^VYZ 

Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

1C53B     High  pur'ty  magrveslum  containing 
both  less  than  200  parts  per  million  by 
weight  of  metallic  Impurities  other  than 
calcium  and  less  than  10  parts  per  million 
of  boron. 

Requirements 

Validated  License  Required: 
QST\"VVYZ 

Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

1C54B     Alpha-emirHng  radionuclides 
having  an  alpha  hatllife  of  10  days  or 
greater,  but  less  than  200  years,  including 
compounds  and  mixtures  containing  these 
radionuclides  with  a  total  alpha  activity  of 
1  cune  (37  GBq)  per  kilogram  or  greater, 
and  equipment  containing  these 
radionuclides. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Millicuries 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

Technical  Note:  This  ECCN  does  not 
control  devices  that  contain  less  than  100 
millicuries  (3.7  GBq)  of  alpha  activity  per 
device. 

Note:  See  10  CFR  part  1 10  for  alpha- 
emitting  radionuclides  subject  to  the  exjxDrt 
licensing  authority  of  the  Nuclear  Regulatory 
Commission. 

1C55B     Helium  isotopicalty  enriched  m  the 
hellum-3  isotope.  In  any  term,  whether  or 
not  mixed  with  other  nratenals.  or  contained 
In  any  equipment  or  devK:e,  except 
products  or  devices  contamtng  less  than  1 
g  of  heliunv3. 

Requirements 

Validated  License  Required: 
QSTV^VYZ 
Unit:  Liters 

Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
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GFW  No 
GNSG:  Yes 

1C56B    Chk>rtn«trtfluoride(aF,). 

Requirements 

Validated  License  Required: 
QSrVWYZ 

Unit  Kilograms 
Reason  for  Control:  NP 
GLV:  SO 
GCT  No 
GFW  No 
GSSG:  Yes 

1C57B    Boron  and  boron  cooipound*, 
mtjrtures,  and  "loaded"  materials  In  which 
the  boron- 10  isotope  Is  nx>re  than  20%  by 
weight  of  the  total  boron  content 

Requirements 

Validated  License  Required: 
QSTVWYZ 

L'nit  Kilograms 
Reason  for  Control:  NP 
GLV  SO 
GCT.  No 
GFW:  No 
GSSG:  Yes 

1C58B     Radiunv22€. 

Requirements 

Validated  License  Required: 
QSrV'WYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  SO 
CrCT:  No 
GFW.  No 
G\SG:  Yes 

Technical  Note;  This  ECCN  does  not 
control  radiu.Ti  contained  in  medical 
applicators. 

14  In  Categon,'  1.  a  new  ECCN  1C93F 
IS  added  immediately  following  ECCN 
1C88D.  to  read  as  follows: 

1C93F     Fibrous  and  filamentary  materials, 
not  controlled  by  1C10  or  1C50,  for  use  In 
composite  structures  and  with  a  specific 
pr>odulus  of  3.18  x  10«  m  or  greater  and  a 
specific  tensjie  strength  of  7.62  x  10*  m  or 
greater. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  South  Africa  military  and  police 

Unit.  Kilograms 

Reason  for  Control.  FP 

GLV,  SO 

GCT  No 

GFW  No 

15.  In  Category  1.  ECCN  IDOIA  is 
revised  to  read  as  follows: 


1 D01 A    "Software  '  specially  designed  or 
modified  for  the  "development", 
•■production",  or  "use"  of  equipn>ent 
controlled  by  1B01,  1B02, 1B03, 1B16,  1B17. 

or  1818 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS.  MT.  NP  (see 
Notes) 

GTDR:  Yes.  except  MT  and  NP  (see 
Notes) 

GTDU:  No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes:  1.  MT  controls  apply  to  software  for 
the  "development",  "production",  or  "use" 
of  equipment  controlled  by  IBOI  (except    - 
lBOt.d.4  and  iBOl.f)  and  iBlSa. 

2.  NP  controls  apply  to  software  for  the 
"development",  "production",  or  "use"  of 
filament  winding  machines  described  in 
iBOl.a  that  are  capable  of  winding 
cylindrical  rotors  with  diameters  between  75 
mm  (3  in.)  and  400  mm  (16  in.)  and  lengths 
of  600  mm  {24  in.)  or  greater, 

16.  In  Category  1,  new  ECCNs  1D41B 
and  1D50B  are  added  immediately 
following  ECCN  1D23B  to  read  as 
follows; 

1041B     "Software",  not  controlled  by 
1D01,  specially  designed  or  modified  for  the 
"development",  "production",  or  "use"  of 
filament  winding  machines  controlled  by 
1B41. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NP 

GTDR:  No 

CrDL':No 

GNSG:  Yes 

1D50B    "Specially  designed  software"  (or 
computer  control  and  monitoring  systems 
specially  configured  for  vacuum  and 
controlled  atmosphere  metallurgical 
melting  and  casting  furnaces  controlled  by 
IBSO.b. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NP 

GTDR:  No 

GTDU:  No 

GNSG:  Yes 

17.  In  Category  1,  ECCN  1D93F  is 
revised  to  read  as  follows: 


1  D93f    "Software"  specialty  designed  for 
the  "deveiopment",  "production",  or  "use** 
of  fibrous  and  filamentary  materials 
controlled  by  ICSO.b  or  1C93F. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  and  South  Africa  military  and 
police 

L'nit:  $  value 

Reason  for  Control  FP 

GTDR:  No 

GTDL'.-  Yes 

18.  In  Category  1.  ECCN  lEOl  A  is 
revised  and  a  Related  ECCNs  paragraph 
is  added  immedjately  following  ECCN 
lEOlA  to  read  as  follows: 

1E01A     Technology  according  to  the 
General  Technology  Note  for  tne 
"development"  or  "production"  of 
equlpn>ent  or  nraterials  ccntrolled  by 
lAOt.b,  1A01.C,  1A02,  1A03,  1B01,  1B02. 
1B03, 1B18,  1C01, 1C02, 1C03,  1C04, 1C05. 
1C06,  1C07,  1C08, 1C09,  1C10,  or  1C18. 

Requirements 

Validated  License  Required: 
QST\'\VYZ 

Reason  for  Control:  NS,  NP,  MT.  FP 
(see  Notes) 

GTDR:  Yes.  except  NP,  MT.  and  FP 
(see  Notes) 

GTDU.  No 

GNSG:  Yes,  except  Bulgaria.  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes:  1.  NP  controls  apply  to  exports  to 
all  destinations  of  technology  for  the 
"development"  or  "production"  of  the 
following: 

a.  Filament  winding  machines  controlled 
by  1  BOl  a  that  are  capable  of  winding 
rylindricai  rotors  having  a  diameter  between 
3  inches  and  16  inches  and  a  length  of  24 
inches  or  greater; 

h  "Fibrous  and  filamentary  materials" 
contrryllPKi  by  iClO. 

2.  MT  controls  apply  to  technologj-  for 
items  controlled  for  missile  technology 
reasons  by  1A02  or  IBOl  (except  lBOl.d.4 
andf). 

3  FP  controls  apply  to  all  technology 
described  in  this  entry  for  Iran  and  Syria.  FP 
controls  apply  to  technology  for  items 
controlled  by  iBlB.a  for  the  Republic  of 
,So;.!h  .Africa  only- 
Related  ECCSs:  See  1E40B  for  NP  controls 
on  technology  for  the  "use"  of  filament 
Winding  machines  controlled  by  iBOl.a. 

19.  In  Category  1,  new  ECCN  1E19A 
IS  added  immediately  following  ECCN 
1E02.'\  to  read  as  follows: 

1E19A    Technology  according  to  the 
General  Technology  Note  for  the 
"development",  "production",  or  "use"  of 
equipment  or  nuterlals  controlled  by  1B16, 
1B17,  or  1C19. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
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Reaxon  for  Control:  NS.  NP  (see  Note) 
GTDR:  No 
GTDU:  No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia 

Note:  NP  controls  apply  to  technology  for 
the  "development",  "production",  or  "use" 
of  plants  controUed  by  1B16.  equipment 
controlled  by  1B17.  or  materials  controlled 
by  1C19. 

20.  In  Category  1,  new  ECCNs  1E40B 
and  1E41B  are  added  immediately 
following  ECCN  1E25B,  as  follows: 

1 E40B    Technology  for  the  "use"  of 
filament  winding  machines  controlled  by 
1 B01 J  that  are  capable  of  winding 
cylindrical  rotors  having  a  diameter 
between  3  inches  and  16  Inches  and  a 
length  of  24  Inches  or  greater. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Contwl:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

1E41B    Technology  for  the  "development", 
"production",  or  "use"  of  items  controlled 
by  1A44B,  1A45B,  1A46B,  1A47B.  1A48B. 
1A50B,  1B41B,  1B42B,  1B50B,  1B51B, 
1B52B,  1B53B,  1B54B,  1B58B,  1B59B, 
1C49B,  1C50B,  1C51B,  1C52B,  1C53B, 
1C54B.  1C558,  1C56B,  1C57B,  or  1C588  or 
for  the  "use"  of  Items  controlled  by  1C10. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP.  FP  (see  Note) 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

Note:  FP  controls  apply  to  Iran  and  Syria 
fiw  technology  for  the  "development", 
"production",  or  "use"  of  glass  "fibrous  and 
filamentary  materials"  controlled  by  iCSO.b. 

21.  In  Category  1,  ECCN  1E94F  is 
revised  to  rvad  as  follows: 

1E94F    Technology  for  the  "developmenf. 
■production",  or  "use"  of  fibrous  and 
filamentary  materials  controlled  by  tC93F 
or  fluorocartMn  electronic  cooling  fluids 
controlled  by  1C94F. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  and  South  Africa  military  and 
police 

Reason  for  Control:  FP 

GTDR  No 

GTDU:  Yes 

22.  In  Categor>'  2.  ECCNs  2A19A. 
2A50B,  2A51B,  2A52B.  and  2A53B  are 
revised,  new  ECCNs  2A44B.  2A48B.  and 
2A49E  are  added  immediately  following 
ECCN  2A19A,  and  ECCNs  2A54B  and 
2.\55B  are  removed,  to  read  as  follows: 


2A 1 9A    Commoditlds  on  th«  International 
Atomic  Energy  List  (e.g^  power  generating 
and/or  propulsion  equipment,  neutron 
generator  systems,  and  valves  for  gaseous 
diffusion  separation  process). 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS  and  NT  (see 
Note) 

CLV:  $0 

GCT:  No 

GFVi':  No 

GNSG:  Yes  for  Z.M9.b  and  c,  except 
to  Bulgana,  Poland,  Romania,  or  Russia 

Note:  NP  control*  apply  to  items  described 
In  2A19.bora 

List  of  Items  Controlled 

a.  Power  generating  and/or  propulsion 
equipment  specially  designed  for  use 
with  military  nuclear  reactors; 

Notes:  1.  2Al9.a  does  not  control 
conventional  power  generating  equipment 
that,  although  designed  for  use  in  a  particular 
nuclear  station,  could  in  principle  be  used  in 
conjunction  w!th  conventional  systems. 

2.  2A19.a  doprs  not  affect  the  controls 
maintained  by  the  Office  of  Defense  Trade 
Controls.  Department  of  State,  as  indicated  in 
ITAR Category  VI.  Parte. 

b.  Neutron  generator  systems, 
including  tubes,  designed  for  operation 
without  an  external  vacuum  system,  and 
utilizing  electrostatic  acceleration  to 
induce  a  tritium-deuterium  nuclear 
reaction,  and  specially  designed  parts 
and  components  therefor; 

c.  Valves,  specially  designed  or 
prepared  for  gaseous  diffusion 
separation  process,  that  are  wholly 
made  of  or  lined  with  aluminum, 
aluminum  alloys,  nickel,  or  alloy 
containing  60  percent  by  weight  or  more 
nickel,  40  mm  (1.6  in.)  or  more  in 
diameter,  with  bellows  seals,  and 
specially  designed  parts  and 
components  therefor 

Note:  See  tO  CFR  Part  110  for  specially 
designed  or  prepared  valves  for  gaseous 
diffusion  separation  process  subject  to  the 
export  licensing  authority  of  the  Nuclear 
Regulatory  Commission. 

Advisory  Note:  Licenses  are  likely  to  be 
approved  for  exports  to  satisfactory  end-us«<s 
in  Country  Groups  QVVY  and  the  People's 
Republic  of  China  of  neutron  generator 
systems,  including  tubes,  controllt'd  by 
2.M9  b,  provided  that  they  are  for  civil  use. 

N.B.;  The  provisions  of  this  ,^d\^so^y  Note 
norv^ith-standing.  current  law  prohibits 
approval  to  nuclear  production  or  utilization 
facilities  in  the  People's  Republic  of  China. 


2A44B    Specialized  lnstrun>ents  tor 
hydrodynamic  experiments. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Specialized  instruments,  as  follows, 
for  hydrodynamic  experiments: 

a.  Velocity  interferometers  for 
measuring  velocities  in  excess  of  1  km 
per  second  during  time  intervals  less 
than  10  iis  (e.g.,  VlSARs.  doppler  laser 
interferometers,  DUs); 

b.  Manganin  gauges  for  pressures 
greater  than  100  kilobars:  or 

c.  Quartz  pressure  transducers  for 
pressures  greater  than  100  kilobars. 

2A48B     Valves  not  controlled  by  2A 1 9.c 
that  are  5  mm  (0.2  In.)  or  greater  in 
diameter,  with  a  t>e»k>ws  seal,  wt>olty  made 
of  or  lined  with  aluminum,  aluminum  alloy, 
nickel,  or  alloy  containir»g  60  percent  or 
more  nickel,  either  manually  or 
automatically  operated,  and  specially 
designed  parts  and  accessories  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT.  No 
GFW:  No 
GNSG:  Yes 

Note:  See  10  CFR  part  1 10  for  valves 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Reguiatorv  Commission 

2A49E  Generators  and  other  equipment 
specially  designed,  prepared,  or  Intended 
for  use  with  nuctear  plants 

Requirements 

Validated  License  Required:  SZ. 
South  African  military  and  police,  and 
countries  listed  In  Supp.  4  to  part  778 
of  this  subchapter 

Unit:  $  value 

Reason  for  Control:  NP 

GLV:  $0 

GCT:  No 

GFW:  No 

IJst  of  Items  Controlled 

a.  Generators,  turbine-generator  sets, 
steam  turbines,  heat  exchangers,  and 
heat  exchanger  type  condensers 
designed  or  intended  for  use  in  a 
nuclear  reactor. 

b.  Process  control  systems  intended 
for  use  with  the  equipment  controlled 
by  2A49.a. 
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Note:  See  10  CFR  part  110  for  nuclear 

equipment  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Conimission. 

2A50B    Equipment  related  to  nuQ[ear 
material  handling  and  processing  and  to 
nuclear  reactors. 

Requirements 

Vahda'.ed  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
CFW:  No 
GS'SG:  Yes 

List  of  Items  Controlled 

a.  Reactor  and  power  plant  simulators 
and  analj-tical  models  for  reactor  and 
power  plant  simulators,  models  or 
mock-ups; 

b.  Process  control  systems,  except 
those  controlled  by  2A49.b.  Intended  for 
use  with  nuclear  reactors; 

c.  High  density  (lead  glass  or  other) 
radiation  shielding  windows  greater 
than  0  3  m  (1  ft.)  on  a  side  and  with  a 
density  greater  than  3  g/cm^  and  a 
thickness  of  100  mm  or  greater,  and 
specially  designed  frames  therefor; 

d.  Casks  that  are  specially  designed 
for  transportation  of  high  level 
radioactive  material  and  that  weigh 
more  than  1,000  kg; 

e.  Remote  manipulators  that  provide 
mechanical  translation  of  human 
operator  actions  by  electrical,  hydraulic, 
or  mechanical  means  to  an  operating 
arm  and  terminal  fixture  that  can  be 
used  to  provide  remote  actions  in 
radiochemical  separation  operations 
and  "hot  cells".  The  manipulators  have 
a  c;apability  to  penetrate  0.6  m  or  more 
(2  ft.  or  more)  of  a  cell  wall  or. 
alternatively,  bridge  over  the  top  of  a 
cell  wall  with  a  thickness  of  0.6  m  or 
more  (2  ft.  or  more); 

r  Commodities,  parts  and  accessories 
specially  designed  or  prepared  for  use 
with  nuclear  plants  (e.g..  snubbers, 
airlocks,  reactor  and  fuel  inspection 
equipment),  except  items  licensed  by 
the  Nuclear  Regulatory  Commission 
pursuant  to  10  CFR  Part  110. 

Note:  See  10  CFR  part  110  for  nuclear 
equipment  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission.  -. 

2A51B    Piping,  fittings,  and  valves  made 
of,  or  lined  with,  stainless  steel,  copper- 
nickel  alloy  or  other  alloy  steel  containing 
10%  or  more  nickel  and/or  chromium. 

Requirements 

Validated  License  Required: 
QSTVWYZ 


Unit:  Kgs.  for  pressure  tubes,  pipes, 
and  fittings;  Number  for  valves;  $  value 
for  parts 

Reason  for  Control:  NP 

GLV:  $0 

GCT;  No 

GF\V:  No 

GNSG:  Yes 

List  of  Items  Controlled 

Piping,  fittings,  and  valves  made  of,  or 
lined  with,  stainless  steel,  copper-nickel 
alloy  or  other  alloy  steel  containing  10% 
or  more  nickel  and/or  chromium,  as 
follows: 

a.  Pressure  tube,  pipe,  and  fittings  of 
200  mm  (8  inches)  or  more  inside 
diameter,  and  suitable  for  operation  at 
pressures  of  3.4  MPa  (500  psi)  or  greater; 

b.  Pipe  .alves  having  all  of  the 
following  characteristics: 

b.l.  A  pipe  size  connection  of  8 
inches  or  more  inside  diameter 
b.2.  Rated  at  1,500  psi  or  more; 

c.  Parts,  n.e.s. 

Note:  See  10  CFR  part  110  for  piping, 
fittings,  and  valves  subject  to  the  export 
licensing  authority  of  the  Nuclear  Regulatory 
Commission. 

2A52B    Vacuum  pumps  with  an  input 
throat  size  of  38  cm  (15  In.)  or  greater  with 
a  pumping  8p««d  of  15,000  liters  second  or 
greater  and  capable  of  producing  an 
ultimate  vacuum  better  than  10   *  Ton 
(0.76x10  "mbar). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GF\V:  No 
GNSG:  Yes 

Technical  Note:  The  ultimate  vacuum  Is 
determined  at  the  input  of  the  pump  with  the 
input  of  the  pump  blocked  off. 

Note:  See  10  CFR  part  110  for  vacuum 
pumps  for  gaseous  diffusion  separation 
process  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission. 

2A53B    Pumps  designed  to  move  motten 
metals  by  electromagnetic  forces. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number,  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

23.  In  Category  2,  ECCN  2B01A  is 
revised  to  read  as  follows: 


2B01A    "Numerical  control"  units,  "motion 
control  boards"  specially  designed  for 
"numerical  control"  applications  on 
machine  tools,  machine  tools,  and  specialty 
designed  components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS  and  NT 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

List  of  Items  Controlled 

Technical  Notes:  1.  Secondary  parallel 
contouring  axes,  e.g.,  the  w-axis  on 
horizontal  boring  mills  or  a  secondary  rotary 
axis  the  center  line  of  which  is  parallel  to  the 
primary  rotary  axis,  are  not  counted  in  the 
total  number  of  contouring  axes. 

Note:  Rotary  axes  need  not  rotate  over 
360°.  A  rotary  axis  can  be  driven  by  a  linear 
device,  eg.,  a  screw  or  a  rack-and-pinion. 

2.  Axis  nomenclature  shall  be  in 
accordance  with  International  Standard  ISO 
841.  'Numerical  Control  Machines — Axis  and 
Motion  Nomenclature'. 

a.  "Numerical  control"  units  for 
machine  tools,  as  follows,  and  specially 
designed  components  therefor 

a.l.  Having  more  than  four 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control";  or 

a. 2.  Having  two,  three  or  four 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control  '  and: 

a. 2. a.  Qipable  of  "real-time 
processing"  of  data  to  modify,  during 
the  machining  operation,  tool  path,  feed 
rate  and  spindle  data  bv  either: 

a. 2  a.l.  Automatic  calculation  and 
modification  of  part  program  data  for 
machining  in  two  or  more  axes  by 
means  of  measuring  cycles  and  access  to 
source  data;  or 

a. 2. a. 2.  "Adaptive  control"  with  more 
than  one  physical  variable  measured 
and  processing  by  means  of  a  computing 
model  (strategy)  to  change  one  or  more 
machining  instructions  to  optimize  the 
process:  or 

a.2.b.  Capable  of  receiving  directly 
(on-line)  and  processing  computer- 
aided-design  (CAD)  data  for  internal 
preparation  of  machine  instructions;  or 

a.2.c.  Capable,  without  modification, 
according  to  the  manufacturer's 
technical  specifications,  of  accepting 
additional  boards  which  would  permit 
an  increase  above  the  control  levels 
specified  in  2B01,  in  the  number  of 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
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"i;ontouring  control",  even  if  they  do 
not  contain  these  additional  boards; 

Note:  2B01.a  does  not  control  "numerical 
amtrol"  units  if: 

a.  Modified  for  and  incorjiorated  in 
uncontrolled  machines;  or 

b.  Specially  designed  for  uncontroUod 
machines. 

b.  "Motion  control  boards"  specially 
designed  for  machine  tools  and  having 
any  of  the  following  characteristics: 

D.l.  Interpolation  in  more  than  four 
axes; 

b.2.  Capable  of  "real  time  processing" 
ns  described  in  2B01.a.2.a;  or 

b.3.  Capable  of  receiving  and 
processing  CAD  data  as  described  in 
2B01.a.2.b; 

c.  Machine  tools,  as  follows,  for 
removing  or  cutting  metals,  ceramics  or 
composites,  that,  accxjrding  to  the 
manufacturer's  technical  specifications, 
can  be  equipped  with  electronic  devices 
for  simultaneous  "contouring  control" 
in  two  or  more  axes: 

c.l.  Machine  tools  for  turning, 
grinding,  milling  or  any  combination 
thereof  that: 

c.l. a.  Have  two  or  more  a.xes  that  can 
be  coordinated  simultaneously  for 
"contouring  control ';  and 

cl.b.  Have  any  of  the  following 
characteristics: 

c.l.b.l.  Two  or  more  contouring 
rotary  axes; 

Technical  Note:  The  c-axis  on  jig  grinders 
used  to  maintain  grinding  wheels  normal  to 
the  work  surface  is  not  considered  a 
contouring  rotary  axis. 

c.l.b.2.  One  or  more  contouring 
"tilting  spindles"; 

Note:  2B01.c.1.b.2  applies  to  machine  tools 
fur  grinding  or  milling  only. 

c  l.b.3.  "Camm.ing"  (axial 
displacement)  in  one  revolution  of  the 
spindle  less  (better)  than  O.OOOfi  mm 
total  indicator  reading  (TIR); 

Note:  2B01.C.1  b3  applies  to  machine  tools 
for  turning  only 

cl.b. 4.  "Run  out"  (out-of-true 
running)  in  one  revolution  of  the 
spindle  less  (better)  than  0.0006  mm 
total  indicator  reading  (TIR); 

c.l.h.5.  The  "positioning  accuracies". 
with  all  compensations  available,  are 
less  (better)  than: 

cl.b. 5. a.  O.OOT  on  any  rotar\-  axis;  or 

c.l.b.S.b.l.  0.004  mm  along  any  linear 
axis  (overall  positioning)  for  grinding 
machines: 

cl.b. 5. b.2.  0.006  mm  along  any  linear 
axis  (overall  positioning)  for  turning  or 
milling  machines;  or 

Note:  2B01.C  t  b  5  d()es  not  control  milling 
or  turning  machme  tcKils  with  a  positioning 
accuracy  along  one  axis,  with  all 
compensations  available,  equal  to  or  gr<»ater 
(worse)  than  0  005  mm. 


Technical  Note:  The  positioning  8crur«cv 
of  "numencany  controlled"  machine  tools  is 
to  be  determined  and  presented  in 
accordance  with  ISO/DiS  230/2,  paragraph 
2.13,  in  conjunction  with  the  requirements 
below: 

a.  Test  conditions  (paragraph  3): 

1.  For  12  hours  before  and  during 
measurements,  the  machine  tool  and 
accuracy  measuring  equipment  will  be  kept 
at  the  same  ambient  temperature.  During  the 
premeasurement  time  the  slides  of  the 
machine  will  be  continuously  cycled  in  the 
same  manner  that  the  accuracy 
measurements  will  be  taken; 

2.  The  machine  shall  be  equipped  with  any 
mechanical,  electronic,  or  software 
compensation  to  be  exported  with  the 
machine; 

3.  Accuracy  of  measuring  equipment  for 
the  measurements  shall  be  at  least  four  times 
more  accurate  than  the  expected  machine 
tool  accuracy; 

4.  Power  supply  for  slide  drives  shall  be  as 
follows: 

a.  Line  voltage  variation  shall  not  exceed 
±10%  of  nominal  rated  voltage; 

b.  Frequency  variation  shall  not  exceed  ±2 
Hz  of  normal  frequency; 

c.  Lineouts  or  interrupted  service  are  not 
permitted. 

b.  Test  program  (paragraph  4); 

1.  Feed  rate  (velocity  of  slides)  during 
measurement  shall  be  the  rapid  traverse  rate; 

Note:  In  the  case  of  machine  tools  that 
generate  optical  quality  surfaces,  the  feedrate 
shall  be  equal  to  or  less  than  50  mm  per 
minute. 

2.  Measurements  shall  be  made  in  an 
incremental  manner  from  one  limit  of  the 
axis  travel  to  the  other  without  returning  to 
the  starting  position  for  each  move  to  the 
target  position; 

3.  Axes  not  h»eing  measured  shall  be 
retained  at  mid  travel  during  test  of  an  axis. 

c.  Presentation  of  tost  results  (paragraph  2). 
The  results  of  the  measurement  must 
include: 

1.  Positioning  accuracy  (A);  and 

2.  The  mean  reversal  error  (B). 

c.l.b.e.a.  A  "positioning  accuracy" 
less  (better)  than  0.007  mm;  and 

c.l.b.e.b.  A  slide  motion  from  rest  for 
all  slides  within  20%  of  a  motion 
command  input  for  inputs  of  less  than 
0.5  micrometer; 

Technical  Note:  Minimum  increment  of 
motion  test  (slide  motion  from  rest):  The  test 
is  conducted  only  if  the  machine  tool  Is 
equipped  with  a  control  unit  the  minimum 
increment  of  which  is  less  (better)  than  0.5 
micrometer.  Prepare  the  machine  for  testing 
in  accordance  with  ISO  230.2  paragraphs  3.1, 
3.2.  3.3.  Conduct  the  test  on  each  axis  (slide) 
of  the  machine  too!  as  follows: 

1.  Move  the  axis  over  at  least  50%  of  the 
maximum  travel  in  plus  and  minus 
directions  twice  at  maximum  feed  rate,  rapid 
traverse  rate  or  )og  amtroi; 

2.  Wait  at  least  10  seconds. 

3.  With  manual  data  input,  input  the 
minimum  programmable  increment  of  the 
control  unit. 

4.  Measure  the  axis  movement; 


5.  Clear  the  control  unit  with  the  servo 
null,  reset  or  whatever  clears  any  signal 
(voltage)  in  the  servo  loop; 

6.  Re}>eat  steps  2  to  5  five  times,  twice  in 
the  same  direction  of  the  axis  travel  and  three 
times  in  the  opposite  direction  of  travel  for 

a  total  of  six  test  points; 

7.  If  the  axis  movement  is  between  80% 
and  120%  of  the  minimum  programmable 
input  for  four  of  the  six  test  p>oints.  the 
machine  is  controlled.  For  rotary  axes,  the 
measurement  is  taken  200  mm  from  the 
center  of  rotation. 

Note  1:  2B01.C.1  does  not  control 
cylindrical  exteraal.  internal,  and  extcmal- 
intemai  grinding  machines  having  all  of  the 
following  characteristics: 

a.  Not  centerless  (shoe-tNTJc)  grinding 
machines; 

b.  Limited  to  cylindrical  grinding: 

c.  A  maximum  workplace  outside  diameter 
or  length  of  150  mm; 

d.  Only  tv«)  axes  which  can  be  coordinated 
simultaneously  for  "contouring  control ';  and 

e.  No  contouring  c  axis. 

Note  2:  2B01.C.1  does  not  control  machines 
designed  specifically  as  jig  grinders  having 
both  of  the  following  characteristics: 

a.  Axes  limited  to  x.  y.  c  and  a.  where  the 
c-axis  is  used  to  maintain  the  grinding  wheel 
normal  to  the  work  surface  and  the  a-axis  is 
configured  to  grind  barrel  cams;  and 

b.  A  spindle  "run  out"  not  less  (not  better) 
than  0.0006  mm. 

Note  3:  2B01.C.1  does  not  control  tool  or 
cutter  grinding  machines  having  all  of  the 
following  characteristics: 

a.  Shipped  as  a  complete  system  with 
"software"  specially  designed  for  the 
production  of  tools  or  cutters; 

b.  No  more  than  two  rotary  axes  that  can 
be  coordinated  simultaneously  for 
"contouring  control"; 

c.  "Run  out"  (out-of-true  running)  in  one 
revolution  of  the  spindle  not  less  (not  better) 
than  0.0006  mm  total  indicator  reading  (TIR); 
and 

d.  The  "pmsitioning  accuracies",  with  all 
compensations  available,  are  not  less  (not 
better)  than: 

1.  0.004  mm  along  any  linear  axis  for 
overall  positioning;  or 

2.  0.001*  on  any  rotary  axis. 

C.2.  Electrical  discharge  machines 
(EDM)  of  the  wire  feed  typ)e  that  have 
five  or  more  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control"; 

C.3.  Electrical  discharge  machines 
(EDM)  of  the  non-wire  type  that  have 
two  or  more  rotary  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control"; 

C.4.  MarJiine  tools  for  removing 
metals,  ceramics  or  composites: 

c.4.a.  By  means  of: 

C.4  a.l.  Water  or  other  liquid  jets, 
including  those  employing  abrasive 
additives: 

c.4.a.2.  Electron  beam;  or 

c.4. a. 3.  "Laser"  beam;  and 

c.4.b.  Having  two  or  more  rotary  axes 
that; 
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c.4.b.l.  Can  be  coordinated 
simultaneously  for  "contouring 
control";  and 

c.4.b.2.  Have  a  "positioning  accuracy" 
of  less  (better)  than  0.003°. 

Technical  Note:  Machines  capable  of  being 
simultaneously  coordinated  for  "contouring 
conUol",  in  two  or  more  rotary  axes  or  one 
or  more  tilting  spindles,  remain  controlled 
regardless  of  the  number  of  simultaneously 
coordinated  contouring  axes  that  can  be 
controlled  by  the  "numerical  control"  unit 
attached  to  the  machine. 

24.  In  Category  2.  ECCN  2BG4A  and 
the  Related  ECCNs  paragraph 
immediately  following  ECCN  2B04A  are 
revised  to  read  as  follows: 

2B04A    Hot  "isostatlc  presses",  as  follows, 
and  specially  designed  dies,  moulds, 
components,  accessories  and  controls 
therefor. 

Requirements 

Validated  License  Bequired: 
QSTVVVYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Peason  for  Control:  NS,  MT.  NP 

CLV:  SO 

GCT.  No 

GFW:  No 

G\SG:  No 

List  of  Items  Controlled 

a.  Having  a  controlled  thermal 
environment  within  the  closed  cavity 
and  possessing  a  chamber  cavity  with 
an  inside  diameter  of  406  mm  or  more; 
and 

b.  Having: 

b.l.  A  maximum  working  pressure 
exceeding  207  MPa; 

b.2.  A  controlled  thermal 
environment  exceeding  1,773  K  (1,500° 
C);or 

b.3.  A  facility  for  hydrocarbon 
impregnation  and  removal  of  resultant 
gaseous  degradation  products. 

Technical  Note:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 
both  the  working  temperature  and  the 
working  pressure  are  achieved  and  docs  not 
include  fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  two  chambers  is  located  Inside 
the  other. 

Related  ECCNk  See  2B24B  for  MT/NP 
controls  on  "isostatic  presses"  not  controlled 
by  2B04A.  See  2B44B  for  NP  controls  on 
"isostatic  presses  not  controlled  by  2B04A  or 
2B24B. 

25.  In  Category  2,  ECCNs  2B06A. 
2B07A,  2B08A,  and  2B09A  are  revised 
to  read  as  follows: 


2B06A    Dimensional  Inspection  or 
measuring  systems  or  equipment 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NS  and  NP  {see 
Note) 

GLV:  $0 

GCT:  Yes  for  2B06.d  only 

GFW:  No 

GNSG:  Yes  for  2B06.a,  b,  and  c, 
except  to  Bulgaria,  Poland,  Romania,  or 
Russia 

Note:  NP  controls  apply  to  items  described 
in  2B06.a,  b.  or  c. 

List  of  Items  Controlled 

a.  Computer  controlled,  "numerically 
controlled"  or  "stored  program 
controlled"  dimen.sional  inspection 
machines,  having  both  of  the  following 
characteristics: 

a.l.  Two  or  more  axes;  and 
a.2.  A  one  dimensional  length 
"measurement  uncertainty"  equal  to  or 
less  (better)  than  {1.25+L/l.OOO) 
micrometer  tested  with  a  probe  with  an 
"accuracy"  of  less  (better)  than  0.2 
micrometer  (L  is  the  measured  length  in 
mm); 

b.  Linear  and  angular  displacement 
measuring  instruments,  as  follows: 

b.l.  Linear  measuring  instruments 
having  any  of  the  following 
characteristics: 

b.l. a.  Non-contact  type  measuring 
systems  with  a  "resolution"  equal  to  or 
less  (better)  than  0.2  micrometer  within 
a  measuring  range  up  to  0.2  mm; 

b.l.b.  Linear  voltage  differential 
transformer  systems  with  both  of  the 
following  characteristics: 

b.l.b. 1.  "Linearity"  equal  to  or  less 
(better)  than  0.1%  within  a  measuring 
range  up  to  5  mm;  and 

b.l.b.2.  Drift  equal  to  or  less  (better) 
than  0.1%  per  day  at  a  standard  ambient 
test  room  temperature  ±1  K;  or 

b.l.c.  Measuring  systems  having  both 
of  the  following  characteristics: 

b.l.c.l.  Containing  a  "laser";  and 

b.l.c.2.  Maintaining,  for  at  least  12 
hours,  over  a  temperature  range  of  ±1  K 
around  a  standard  temperature  and  at  a 
standard  pressure: 

b.l.c.2.a.  A  "resolution"  over  '.heir 
full  scale  of  0.1  micrometer  or  less 
(better);  and 

b.l.c.2.b.  A  "measurement 
uncertainty"  equal  to  or  less  (better) 
than  (0.2+172,000)  micrometer  (L  is  the 
measured  length  in  mm); 

b.2.  Angular  measuring  instruments 
having  an  "angular  position  deviation" 
equal  to  or  less  (better)  than  0.00025°; 

Note:  2B06.b.2  does  not  control  optical 
instruments,  such  as  autocollimators,  using 


colliraated  light  to  detect  angular 
displacement  of  a  mirror. 

c.  Systems  for  simultaneous  linear- 
angular  inspection  of  hemishells,  having 
both  of  the  following  characteristics: 

c.l.  "Measurement  uncertainty"  along 
any  linear  axis  equal  to  or  less  (better) 
than  3.5  micrometer  per  5  mm;  and 

c.2.  "Angular  position  deviation" 
equal  to  or  less  (better)  than  0.02°; 

d.  Equipment  for  measuring  surface 
irregularities,  by  measuring  optical 
scatter  as  a  function  of  angle,  with  a 
sensitivity  of  0.5  nm  or  less  (better). 

Technical  Notes:  1.  Machine  tools  that  can 
be  used  as  measuring  machines  are 
controlled  if  they  meet  or  exceed  the  criteria 
specified  for  the  machine  tool  function  or  the 
measuring  machine  function. 

2.  A  machine  described  in  2B06  is 
controlled  if  it  exceeds  the  control  threshold 
anywhere  within  its  operating  range. 

3.  The  probe  used  in  determining  the 
"measurement  uncertainty"  of  a  dim.ensional 
inspection  system  shall  be  as  described  in 
VDI/VDE  2617  Parts  2,  3,  and  4. 

4.  All  measurement  values  in  2B06 
represent  permissible  jxisitive  and  negative 
deviations  from  the  target  value,  i.e.,  not  total 
band. 

Note:  This  ECCN  does  not  control 
measuring  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
"laser"  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment 

2B07A    "Robots",  and  specially  designed 
controllers  and  "end-ettectors"  therefor. 

Requirements 

Validated  License  Required: 
QSTWVYZ 

Unit:  $  value 

Peason  for  Control:  NS  and  NP  (see 
Note) 

GLV:  $5,000,  except  SO  for  NP  (see 
Note) 

GCT:  Yes.  except  NP  (see  Note) 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  NP  only  (see 
Note) 

Note:  NP  controls  apply  to  robots  and 
"end-effectors"  that  are  controlled  by  2B07.b 
or  that  are  specially  designed  or  rated  as 
radiation  hardened  to  withstand  greater  than 
SxIO-*  grays  (Si)  (5x10^  rad  (Si))  without 
operation.!)  degradation,  and  to  specially 
designed  controllers  therefor. 

List  of  Items  Controlled 

a.  Capable  in  real  time  of  full  three- 
dimensional  image  processing  or  full 
three-dimensional  scene  analysis  to 
generate  or  modify  "programs"  or  to 
generate  or  modify  numerical  program 
data; 

Note:  The  scene  analysis  limitation  docs 
not  include  approximation  of  the  third 
dimension  by  viewing  at  a  given  angle,  or 
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limited  grey  scale  interpretation  for  the 
perception  of  depth  or  texture  for  the 
approved  tasks  (2V2  D). 

b.  Specially  designed  to  comply  with 
national  safety  standards  applicable  to 
explosive  munitions  environments  {i.e. 
meeting  electrical  code  ratings  for  high 
explosives);  or 

c.  Specially  designed  or  rated  as 
radiation-hardened  beyond  that 
necessary  to  withstand  normal 
industrial  (i.e.,  non-nuclear  industry) 
ionizing  radiation. 

2B08A    Assemblies,  units  or  inserts 
specially  designed  (or  nuchlne  tools,  or  for 
equipment  controlled  by  2B06  or  2B07. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS  and  NP 

GLV:  SO 

GCT:  No 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia 

List  of  Items  Controlled 

a.  Spindle  assemblies,  consisting  of 
spindles  and  bearings  as  a  minimal 
assembly,  with  radial  ("run  out")  or 
axial  ("camming")  axis  motion  in  one 
revolution  of  the  spindle  less  (better) 
than  0.0006  mm  total  indicator  reading 
(TIR): 

b.  Linear  position  feedback  units,  e.g., 
inductive  type  devices,  graduated 
scales,  infrared  systems  or  "laser" 
systems,  having  with  compensation  an 
overall  "accuracy"  less  (better)  than 
(800  +  (600  X  L  X  10-  '))nm  (L  equals  the 
effective  length  in  mm  of  the  linear 
measurement); 

c.  Rotar>'  position  feedback  units,  e.g., 
inductive  type  devices,  graduated 
scales,  infrared  systems  or  "laser" 
systems,  having  with  compensation  an 
"accuracy"  less  (better)  than  0.00025°; 

d.  Slide  way  assemblies  consisting  of 
a  minimal  assembly  of  ways,  bed  and 
slide  having  all  of  the  following 
characteristics: 

d.l.  A  yaw,  pitch  or  roll  of  less 
(better)  than  2  seconds  of  arc  total 
indicator  reading  (reference:  ISO/DIS 
230-1)  over  full  travel; 

d.2.  A  horizontal  straightness  of  less 
(better)  than  2  micrometer  per  300  mm 
length;  and 

d.3.  A  vertical  straightness  of  less 
(better)  than  2  micrometer  over  full 
travel  per  300  mm  length; 

e.  Single  point  diamond  cutting  tool 
inserts,  having  all  of  the  following 
characteristics: 

e.l.  Flawless  and  chip-free  cutting 
edge  when  magnified  400  times  in  any 
direction; 


e.2.  Cutting  radius  from  0.1  to  5  mm 
inclusive;  and 

e.3.  Cutting  radius  out-of-roundness 
less  (better)  than  0.002  mm  total 
indicator  reading  (TIR)  (also  peak-to- 
peak). 

Note:  This  ECCN  does  not  control 
measuring  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
"laser"  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment. 

2B09A    Specially  designed  printed  circuit 
beards  with  mounted  components  and 
software  therefor,  or  "compound  rotary 
tables"  or  "tilting  spindles",  capable  of 
upgrading,  according  to  the  manufacturer's 
specifications,  "numerical  control"  units, 
machine  tools  or  feed-back  devices  to  or 
above  the  levels  specified  in  ECCNs  2B01, 
2B02,  2B03,  2B04,  2B05,  2B06,  2B07,  and 
2  BOS. 

Requirements 

Validated  License  Required: 
QSTV^VYZ 

Unit:  $  value 

Reason  for  Control:  NS  and  NP 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia 

26.  In  Category  2: 

a.  ECCNs  2B24B,  2B50B,  2B51B,  and 
2B53B  are  revised; 

b.  ECCNs  2B40B,  2B41E,  2B46B,  and 
2B54B  are  removed;  and 

c.  New  ECCNs  2B41B  and  2B44B  are 
added  immediately  following  ECCN 
2B24B  to  read  as  follows: 

2B24B    "Isostatic  presses"  not  controlled 
2B04A  and  specially  designed  dies  and 
molds,  and  controls  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 

Reason  for  Control:  MT  and  NT 
GLV:  $0 
GCT:  No 
GFW:  No 
G\SG:  No 

List  ofltems  Controlled 

"Isostatic  presses"  having  all  of  the 
following  characteristics: 

a.  Capable  of  achieving  a  ma.ximum 
working  pressure  of  10,000  psi  (69  MPa) 
or  greater; 

b.  Designed  to  achieve  and  maintain 

a  controlled  thermal  environment  of  600 
"C  or  greater;  and 

c.  Possessing  a  chamber  cavity  with 
an  inside  diameter  of  254  mm  (10  in.) 
or  greater. 

Technical  Note:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 


both  the  worlung  temperatui^  and  the 
working  pressure  are  achieved  and  does  not 
include  fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  two  chambers  is  located  inside 
the  other. 

2B41B    "Numerically  controlled"  machine 
tools  for  vertical  or  horizontal  turning, 
milling  or  boring  not  controlled  by  ECCN 
2B01A. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  ofltems  Controlled 

Numerically  controlled  machine  tools 
for  vertical  or  horizontal  turning, 
milling,  or  boring  that,  according  to  the 
manufacturer's  technical  specifications, 
can  be  equipped  with  "numerical 
control"  units  controlled  for  export 
under  ECCN  2B01A  (even  if  not 
equipped  with  such  units  at  the  time  of 
delivery)  and  that  have: 

a.  Two  or  more  axes  that  can  be 
coordinated  simultaneously  for 
contouring  control;  and 

b.  Capable  of  machining  diameters  of 
2  m  or  greater. 

2B44B    "Isostatic  presses",  not  controlled 
by  2B04A  or  2B24B,  capable  of  achieving  a 
maximum  worVing  pressure  of  10,000  psi 
(69  MPa)  or  greater  and  having  a  chamber 
cavity  with  an  Inside  dlanr»eter  In  excess  of 
152  mm  (6  Inches)  and  specially  designed 
dies  and  molds,  and  controls  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  $0 
GCT.  No 
GFW:  No 
GNSG:  Yes 

Technical  Note:  The  inside  chamber 
dimension  is  that  of  the  chamt)er  in  which 
both  the  working  temp)eratur€  and  the 
working  pressure  are  achieved  and  does  not 
include  fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  tv*'o  chambers  is  located  inside 
the  other. 


10976       Federal  Register  /  Vol.  59,  No.  46  /  Wednesday.  March  9,  1994  /  Rules  and  Regulations 


2B50B    Spin-forming  and  (tow-fonning 
cnachin«s  and  precision  roU»  -forming 
mandrels. 

Requirements 

Validated  Licence  Rt^uired: 
QST.AVYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

BeGson  for  Control:  NP 

GLV:  SO 

GCT:  No 

CFW  No 

GSSG:  Yes 

List  of  Items  Controlled 

a.  Spin-forming  and  flow-forming 
machines  that: 

a.l.  According  to  the  manufacturer's 
technical  specifications,  can  be 
equipped  with  "numerical  control" 
units  or  a  computer  control;  and 

a. 2.  Have  two  or  more  axes  that  can 
be  coordinated  simultaneously  for 
"contouring  control"; 

b.  Precision  rotor-forming  mandrels 
designed  to  form  cylindrical  rotors  of 
inside  diameter  between  75  mm  (3  in.) 
and  400  mm  (16  in). 

Note:  The  only  spin-forming  machines 
controlled  by  this  ECCS  2B50B  are  those 
combini.ng  the  functions  of  spin-forming  and 
flow-forming. 

2B51 B    Centrifuge  rotor  fabrication, 
assembly,  and  straightening  e<)uipment  and 
bellows-forming  mandrels  and  dies. 

Requirements 

Valtdoted  License  Required: 
QSTWVYZ 
Unit:  S  value 
Reason  for  Control:  NP 
GLV.  SO 
GCT  No 

cnv  No 

CSSG:  Yes 
List  of  Items  Controlled 

a.  Rotor  assembly  equipment  (e.g., 
precision  mandrels,  clamps,  and  shrink 
fit  machines)  for  assembly  of  gas 
centrifuge  rotor  tube  sections,  baffles, 
and  end  caps; 

b.  Rotor  straightening  equipment  for 
alignment  of  gas  centrifuge  rotor  tube 
sections  to  a  common  axis; 

Technical  Note:  The  rotor  straightening 
equipment  controlled  by  2B51.b  normally 
will  consist  of  precision  measuring  probes 
linlced  to  a  computer  that  subsequently 
controls  the  action  of,  for  example, 
pneumatic  rams  used  for  aligning  the  rotor 
tube  sections. 

c.  Btrlio'.vs-forming  mandrels  and  dies 
for  producing  single-convolution 
bellows  (bellows  made  of  high-strength 
aluminum  alloys,  maraging  steel,  or 
high-strength  filamentary  materials)  that 
have  all  of  the  following  dimensions: 


d.  75-mm  to  400-mm  (3-in.  to  16-in.) 
inside  diameter; 

C.2. 12.7  mm  (0.5  in.)  or  more  in 
length;  and 

C.3.  Single  convolution  depth  of  more 
than  2  mm  (0.08  in.). 

Note:  This  ECCN  does  not  control 
centrifuge  rotor  tube  section.s,  baffles, 
bellows,  and  end  caps.  These  items  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFRpart  110). 

2B536    Centrifugal  multiplane  balancing 
machines,  fixed  or  portable,  horizontal  or 

vertical. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GiVSG;  Yes 

List  of  Items  Controlled 

Centrifugal  multiplane  balancing 
machines,  fixed  or  portable,  horizontal 
or  vertical,  as  follows: 

a.  Designed  for  balancing  flexible 
rotors  having  all  of  the  following 
characteristics: 

a.l.  A  length  of  600  mm  (24  in.)  or 
more; 

a. 2.  A  swing  or  journal  diameter  of  75 
mm  (3  in.)  or  more; 

a.3.  Mass  capability  from  0.9  kg  (2  lb.) 
to  23  kg  (50  lb.);  and 

a. 4.  Capable  of  balancing  speed  of 
more  than  5.000  rpm. 

b.  Designed  for  oalancing  hollow 
cylindrical  rotor  components,  and 
having  all  of  the  following 
characteristics: 

b.l.  A  journal  diameter  of  75  mm  (3 
in.)  or  more; 

b.2.  Mass  capability  from  0.9  kg  (2  lb.) 
to  23  kg  (50  lb.); 

b.3.  Capable  of  balancing  to  a  residual 
imbalance  of  0.010  kg-mm/kg  per  plane 
or  better;  and 

b.4.  Belt  drive  type. 

27.  In  Category  2,  ECCN  2D01A  is 
revised  to  read  as  follows: 

2D01 A     "Software"  specially  designed  or 
modified  for  tne  'development", 
"production"  or  "use"  of  equipment 
controlled  by  2A01,  2A02,  2A03,  2A04,  2A05, 
2A06,  2801,  2B02,  2B03,  2804,  2B05,  2B06, 
2807,  2B03.  or  2809. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS,  MT,  and  NP 
(see  Notes) 

GTDR:  Yes,  except  MT  and  NT  (see 
Notes) 


GTDU:  No 

CSSG:  Yes  for  software  for  2B01, 
2B06  .3,  .b,  and  .c.  2B07,  and  2B09  (see 
Notes),  except  to  Bulgaria,  Poland, 
Romania,  or  Russia.  "Software" 
(including  documentation)  for 
"numerical  control"  units  must  be: 

a.  In  machine  executable  form  only; 
and 

b.  Limited  to  the  minimum  necessary 
for  the  use  (i.e.,  installation,  operation, 
and  maintenance)  of  the  units. 

Notes: 

1.  MT  controls  apply  to  "software" 
sf)eciaily  designed  or  modified  for  the 
"development",  "production",  or  "use"  of 
equipment  described  in  2B04. 

2.  NP  controls  apply  to  "software" 
described  in  this  ECCN  for  the 
"development",  "production",  or  "use"  of 
equipment  described  in  ECCNs  2B01,  2B04, 
2B06  a,  b.  and  c.  2B07.  and  2B09.  Specially 
designed  "software"  for  the  system.s 
described  in  2B06  c  includes  "software"  for 
simultaneous  measurements  of  wall 
thickness  and  contour. 

28.  In  Category  2: 

a.  ECCNs  2D19A  and  2D24B  are 
revised: 

b.  ECCNs  2D45C,  2D50C,  2D52B,  and 
2D53C  are  removed;  and 

c.  New  ECCNs  2D41B,  2D44B,  2D49E, 
2D50B.  and  2D53B  are  added 
immediately  following  ECCN  2D24B  to 
read  as  follows: 

2D19A     "Software"  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  2A19. 

Requirements 

Validated  License  Required: 
QST\^\\^Z 

Vnit:$  value 

Reason  for  Control:  NS,  NT  (see  Note) 

GTDR:  No 

GTDU:  No 

CNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

Note:  NP  controls  applv  to  Country  Groups 
QSTVWYZ  for  "software"  for  the 
"development",  "production",  or  "use"  of 
neutron  generator  systems  and  valves 
described  in  2A19  .band  .c,  respectively. 

2D24B    "Software"  for  the  "development", 
"production",  or  "use"  of  commodities 
controlled  by  2B24. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 

Reason  for  Control:  MT  and  NP 
GTDR:  No 
GTDU:  No 
GS'SG:  No 
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2D41 B    "Software"  specially  designed  or 
modified  for  the  "development", 
"production",  or  "use"  of  "numerically 
controlled"  machine  tools  controlled  by 
ECCN2B41B. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  value 

Reason  for  Control:  NP 

GTDR:  No 

GTDU:  No 

GNSG:  Yes,  provided  that  "software" 
(including  documentation)  for 
"numerical  control"  units  is: 

a.  Exported  in  machine  executable 
form  only;  and 

b.  Limited  to  the  minimum  necessary 
for  the  use  (i.e.,  installation,  operation, 
and  maintenance)  of  the  units. 

2D44B    "Software"  for  the  "development", 
■production",  or  "use"  of  commodities 
controlled  by  2B44. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
G\SG:  Yes 

2D49E     "Software"  specially  designed  or 
modified  for  the  "development", 
■production ',  or  "use  '  of  equipment 
controlled  by  2A49E. 

Requirements 

Validated  License  Required:  SZ, 
South  African  military  and  police,  and 
countries  listed  in  Supp.  4  to  Part  778 

Unit:  $  value 

Reason  for  Control:  NP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2D50B     "Software"  specially  designed  or 
modified  for  the  "development", 
"production",  or  "use  '  of  equipment 
controlled  by  2A50  or  2B50. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GSSG:  Yes 

2D53B      Software'  specially  designed  or 
modified  for  the  "development", 
"production",  or  "use"  of  centrifugal 
balancing  machines  controlled  by  2B53. 

Requirements 

Validated  License  Required: 
QSTVWYZ 


Unit:  $  value 

Reason  for  Control:  NP 

GTDR:  No 

GTDU:  No 

GNSG:  Yes 

29.  In  Category  2,  ECCNs  2E01A  and 
2E02A  are  revised  and  Related  ECCNs 
paragraphs  are  added  immediately 
following  ECCNs  2E01A  and  2E02A  to 
read  as  follows 

2E01A    Technology  according  to  the 
General  Technology  Note  for  the 
"development"  of  equipment  or  "software" 
controlled  by  2A01,  2A02,  2A03,  2A04,  2A05, 
2A06,  2BC1,  2B02,  2B03.  2B04,  2B05,  2BC6, 
2B07,  2B08,  2B09,  2D01,  or  2D02. 

Requirements 

Validated  License  Required: 
QSTV^VYZ 

Reason  for  Control:  NS.  MT,  NP  (see 
Notes) 

GTDR:  Yes.  except  MT  and  NP  (see 
Notes) 

GTDU:  No 

GNSG:  Yes  for  NP,  except  technology 
for  2B04  (see  Notes)  and  except 
Bulgaria,  Poland,  Romania,  or  Russia 

Notes:  1.  MT  controls  apply  to  technology 
for  the  "development"  of  commodities 
ConU-olled  by  2B04. 

2.  NP  controls  apply  to  technology  for  the 
"development"  of  commodities  controlled  by 

2801,  2B04,  2B06.a,  .b,  and  .c.  2B07.b  and  x'. 
2B08.  and  2B09  and  technology  for  the 
"development"  of  "software"  controlled  by 
2D01  for  NP  reasons. 

Related  ECCNs:  See  2E40B  for  NP  controls 
on  technology  for  the  "use"  of  equipment 
controlled  bv  2B04.  2B06.a,  b,  ore.  2B07.b. 
2B08.  or  2809. 

2E02A     Technology  according  to  the 
General  Technology  Note  tor  tne 
"production"  of  equipment  controlled  by 
2A01,  2A02.  2A03,  2A04,  2A05,  2A06,  2B01. 

2802,  2B03,  2B04,  2BC5,  2B06,  2B07,  2B08, 
or2B09. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT,  NT  (see 
Notes) 

GTDR:  Yes,  except  MT  and  NP  (see 
Notes) 

GTDU:  No 

GNSG:  Yes  for  NP,  except  technology 
for  2B04  (see  Notes)  and  except 
Bulgaria,  Poland,  Romania,  or  Russia 

Notes:  1.  MT  controls  apply  to  technology 
for  the  "production"  of  commodities 
controlled  by  2B04. 

2.  NP  controls  apply  to  techology  for  the 
"production"  of  commodities  controlled  by 
2801.  2B04.  2806. a.  .b.  and  c.  2B07.b  and  .c. 
2808.  and  2809. 

Related  ECCNs:  See  2E40B  for  NP  controls 
on  technology  for  the  "use"  of  equipment 
controlled  by  2B04.  2806  a.  b.  or  c,  2807. b. 
2808,  or  2809. 


30.  In  Category  2.  ECCN  2E03A  is 
amended  by  revising  the  Requirements 
section  to  read  as  follows: 

2E03A    Other  technology. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  NP  (see  Note) 

GTDR:  Yes,  except  2E03.a.l,  a.3,  b. 
and  d 

GTDU:  No 

GNSG:  Yes.  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  2E03.a.l  and  a.3 
only  (see  Note) 

Note:  NP  controls  apply  to  technology 
described  in  2E03.a.l  or  a.3. 

***** 

31.  In  Category  2.  ECCN  2E19A  is 

revised  to  read  as  follows: 

2E19A     Technology  for  the  "development", 

"production '■,  cr  'use  '  of  equipment 
controlled  by  2A19. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  NP  (see  Note) 

GTDR:  No 

GTDU:  No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia 

Note:  NP  controls  apply  to  Country  Groups 
QSTVWYZ  for  technology  for  the 
"development",  "production",  or  "use"  of 
neutron  generator  systems  and  valves 
described  in  2A19.b  and  c.  respectively. 

32.  In  Category  2,  ECCN  2E24B  is 
revised,  ECCNs  2E50C  and  2E52B  are 
removed,  and  new  ECCNs  2E40B, 
2E41B,  2E44B,  2E48B,  2E49E,  2E50B, 
2E51B,  2E52B.  and  2E53B  are  added 
immediately  following  ECCN  2E24B,  as 
follows: 

2E24B    Technology  tor  the    development", 

"production",  or  "use"  of  commodities 
controlled  by  2B2i. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  MT,  NP 
GTDR:  No 
GTDU:  No 
GNSG:  No 

2E40B     Technology  for  the    use    of  hot 
"Isostatic  presses    controlled  by  2B04, 
dimensional  inspection  or  measuring 
systems  or  equipment  controlled  by 
2B06  a.,  b,  or  c,  robots  and    end-  electors" 
controlled  by  2B07.b,  or  equipment 
controlled  by  2B08  or  2B09. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
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Reason  fnr  Control:  NP 
GTDE:  No 
GTDU  No 
G.\SG:  Yes 

2E413    Technology  for  the    development", 
"production",  or  "use"  of  "numericalty 
controlled"  machine  tools  controlled  by 
2B41  or  for  the  "use"  of  equipment 
controlled  by  2B01. 

Requirements 

Validated  Licenae  Required: 
QST\n.VYZ 
Reason  for  Control:  NP 
GTDR:  No 
GTDr  No 
G\'SC:  Yes 

2E44B    Technology  for  the  "development", 
"production",  or  "use"  of  specialized 
Instruments  for  hydrocfynamic  experiments 
controlled  by  2A44  or  "Isostatic  presses" 
controlled  by  2B44. 

Requirements 

Validated  License  Required: 
QST\^\■\'Z 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
C.\SG  Y'-s 

2E48B     Technology  for  l^e    development", 

"product. on  ■  or  "use"  of  valves  controlled 
by  2A4a. 

Requirements 

Validated  License  Required: 
QST\'^VYZ 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GXSG:  ^'es 

2E4?E    Technology  for  the  "development", 

"pioduction  ■  or '  use  '  of  equipment 
controlled  by  2A49. 

Requirements 

Validated  License  Required:  SZ, 
South  African  military  and  police,  and 
countries  listed  in  Supp.  4  to  Part  778 

Reason  for  Control:  NP 

GTDR.  No 

GTDU:  Yes,  except  destinations  listed 
undf'r  Validated  License  Required 

2E50B    Technology  for  the  "development", 

"production"  or  "use"  of  equipment 
controlled  by  2A50  or  2B50. 

Requirements 

Validated  License  Required: 
QST\'\VYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GSSG:  \'es 


2E51 B    Technology  for  the  "development", 
"production    or    use"  of  equipment 
controlled  by  2A51  or  2B51. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2E52B    Technology  for  the  "development", 
"production"  or  "use"  of  equipment 
controlled  by  2A52. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2E53B    Technology  for  the  "development", 
"production"  or  "use"  of  equipment 
controlled  by  2A53  or  2B53. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

33.  In  Category  3,  ECCN  3A01A  is 
amended  by  revising  the  Requirements 
section  to  read  as  follows: 

3A01A    Electronic  devices  and 
components. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NS,  MT,  NT  (see 
Notes) 

GL v.  SI. 500:  3A01.C;  53,000:  3A01.b.l 
to  b.3,  3A01.d  to  3A01.f;  $5,000:  3A01,a, 
3A01.b.4tob.7 

GCT:  Yes,  except  3A01.a.l  and 
3A01.e.5  (see  Notes) 

GFIV;  Yes,  except  3A01.a.l,  3A01.b.l 
andb.3  tob.7,  3A01.C  tof 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  3A01.e.5  only 
(see  Notes) 

Notes:  1.  MT  controls  apply  to  3A01.a.l. 
2.  NP  controls  apply  to  3A01.e.5. 

*         *         «         *         • 

34.  In  Category  3: 

a.  ECCNs  3A41E,  3A42E.  3A45E.  and 
3A47E  are  removed; 

b.  New  ECCNs  3A41B  and  3A42B  are 
added  immediately  following  ECCN 
3A22B; 

c.  ECCNs  3A43B.  3A44B,  3A46B, 
3A48B,  3A49B,  3A50B,  and  3A51B  are 
revised; 


d.  ECCN  3A52E  is  removed;  and 

e.  New  ECCNs  3A52B,  3A53B,  3A54B, 
and  3A55B  are  added  immediately 
following  ECCN  3A51B,  as  follows: 

3A41B    Capacitors  not  controlled  by 
3A01.e.2. 

Requirements 

Validated  License  Required: 
QSTV\VYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

a.  Capacitors  with  a  voltage  rating 
greater  than  1.4  kV  having  all  of  the 
following  characteristics: 

a.l.  Energy  storage  greater  than  10  ); 

a. 2.  Capacitance  greater  than  0  5  (iF; 
and 

a. 3.  Series  inductance  less  than  50 
nH;  or 

b.  Capacitors  with  a  voltage  rating 
greater  than  750  V  having  both  of  the 
following  characteristics: 

b.l.  Capacitance  greater  than  0.25  jiF; 
and 

b.2.  Series  inductance  less  than  10 
nH. 

Noto:  The  pnergy  storage  capacity  (E)  is 
determined  by  the  formula;  E='/2  CV^.  The 
capacitance  (C)  must  be  in  farads,  and  the 
voltage  (V)  in  volts  for  the  formula  to  give  an 
answer  in  joules  (J).  Normally  high-voltage 
capacitors  are  measured  in  microfarads  or 
nanofarads. 

3A42B    Superconducting  solenoldal 
electromagnets  other  than  those  described 
In  3A01  a.3. 

Requirements 

Validated  License  Required: 
QSTVaVYZ 
Unit:  Number 
Reason  for  Control-  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Superconducting  solenoidal 
electromagnets  with  all  of  the  following 
characteristics: 

a.  Capable  of  creating  magnetic  fields 
of  more  than  2  T  (20  Icilogauss); 

b.  Having  an  inner  diameter  greater 
than  300  mm  (12  in); 

c.  Ha\ing  a  length  divided  by 
diameter  (L/D)  greater  than  2;  and 

d.  Capable  of  creating  a  magnetic  field 
uniform  to  better  than  1%  over  the 
central  50%  of  the  inner  volume. 

Note:  3A42B  does  not  control  magnets  that 
are  spiccially  designed  for  and  exported  as 
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parts  of  medical  nuclear  magnetic  resonance 
(NMK)  imaging  s\'stems.  Such  parts  may  be 
fxported  in  separate  shipments  from 
different  sources,  provided  that  the  related 
export  control  d<x:umonts  clearly  specif)'  that 
the  parts  are  for  the  medical  NMR  imaging 
systems  that  are  being  exported. 

3A43B     Switching  devices 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  SO 
OCT:  No 
GFW:  No 
GNSG:  Yes 

list  of  Items  Controlled 

a.  Cold-cathode  tul)es  (including  gas 
krytron  tubes  and  vacuum  spr}'tron 
tubes),  whether  gas  filled  or  not, 
operating  similarly  to  a  spark  gap, 
containing  three  or  more  electrodes,  and 
having  all  of  the  following 
characteristics: 

a.l.  Anode  f)eak  voltage  rating  of  2500 
V  or  more: 

a. 2.  Anode  peak  current  rating  of  100 
A  or  more:  and 

a. 3.  Anode  delay  time  of  10 
microseconds  or  less; 

b.  Triggered  spark-gaps  having  an 
anode  delay  time  of  15  microseconds  or 
h'ss  and  rated  for  a  peak  current  of  500 
A  or  more; 

c.  Modules  or  assemblies  with  a  fast 
switching  function  having  all  of  the 
following  characteristics: 

c.  1.  Anode  peak  voltage  rating  greater 
than  2,000  V; 

C.2.  Anode  peak  current  rating  of  500 
A  or  more;  and 

C.3.  Turn-on  time  of  1  ^s  or  less. 

3Ai4B     High-speed  pulse  generators  with 
output  voltages  greater  than  6  voits  into  a 
less  than  55-ohTi  resistive  load,  and  with 
pulse  transition  times  less  tt'.an  500 
picoseconds  (defined  as  the  Ume  interval 
between  10  percent  and  90  percent  voltage 
amplitude). 

RiHjuircments 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV.  SO 
GCT- No 
G^^V:  No 
G\SG:  Yes 

3A46B  Firing  sets  and  equivalent  high- 
current  pulse  generators  (for  detonators 
controlled  by  3A49). 

Requirements 

Validated  Ucense  Required: 
Q,ST\'\VYZ 


Unit:  Number 

Reason  for  Control:  NP 

GLV:  $0 

GCT:No 

GFW:  No 

GNSG:  Yes 

List  of  Hems  Controlled 

a.  Explosive  detonator  firing  sets 
designed  to  drive  multiple  detonators  of 
the  t\-pe  controlled  under  ECCN  3A49B; 

b.  Modular  electrical  pulse  generators 
(pulsers)  designed  for  portable,  mobile. 
or  ruggedized  use  (including  xenon 
flash-lamp  drivers)  having  all  the 
following  characteri.stics: 

b.l.  (Capable  of  delivering  their  energy 
in  less  than  15  us; 

b.2.  Havin;4  an  output  greater  than  100 
A; 

b.3.  Having  a  "risetime"  of  less  than 
10  ^ls  into  loads  of  less  than  40  ohms; 

Technical  Note:  "Risetime"  is  defined  as 
the  time  interval  from  10  percent  to  90 
percent  current  amplitude  when  driving  a 
resistive  load. 

b.4.  Enclosed  in  a  dust-tight 
enclosure; 

b.5.  No  dimension  greater  than  25.4 
cm  (10  in.); 

b.6.  Weight  less  than  25  kg  (55  lb.); 
and 

b.7.  Specified  for  use  over  an 
extended  temperature  range  ( -  50  'C  to 
100  °C)  or  specified  as  suitable  for 
aerospace  use. 

3A483     Multistage  light  gas  gun  or  other 
hlgh-ve!ociry  gun  systems  (coil, 
electronvagnctic,  electrothermal,  or  other 
advanced  systems)  capable  of  accelerating 
projectiles  to  2  kilometers  per  second  or 
greater. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

3A49B     Detonators  and  multipoint  initiation 
systems  (exploding  bridge  wire,  slapper, 
etc.). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

a.  Ekx:trically  driven  explosive 
detonators  of  the  types  described  as 


"exploding  bridge"  (EB),  "exploding 
bridgewire"  (EBW),  "exploding  foil."  or 
"slapper"  (see  the  Technical  Note 
following  this  List  for  a  more  detailed 
description); 

b.  Arrangements  using  single  or 
multiple  detonators  designed  to  nearly 
simultaneously  initiate  an  explosive 
surface  (over  greater  than  5,000  mm  z) 
from  a  single  firing  signal  (with  an 
initiation  timing-spread  over  the  surface 
of  less  than  2.5  us). 

Technical  Note:  The  detonators  controlled 
by  this  ECCN  3A49B  utilize  a  small  electrical 
conductor  (bridge,  bridgewire,  or  foil)  that 
explosively  vaporizes  when  a  fast,  high- 
current  eltKTtrical  pulse  is  passed  through  it. 
In  nonslapper  types,  the  exploding  conductor 
starts  a  chemical  detonation  in  a  contacting 
high-explosive  material  such  as  PLTN 
(pentaerythritoltetranitrate).  In  slapfier 
detonators,  llie  explosive  vaporization  of  the 
electrical  conductor  drives  a  "flyer"  or 
"slapper"  across  a  gap.  and  the  impact  of  the 
slapper  on  an  explosive  starts  a  chemical 
detonation.  The  slapf>cr  in  some  designs  is 
driven  by  magnetic  force.  The  term 
"exploding  foil"  detonator  may  refer  to  either 
an  EB  or  a  slapper-type  detonator  Also,  the 
word  "initiator"  is  sometimes  used  in  place 
of  the  word  "detonator." 

Note:  Detonators  using  only  primary 
explosives,  such  as  lead  azide.  are  not 
rontnilled  bv  this  ECCN  3A4qB 

3A50B  Inverters,  converters,  frequency 
cha.ngers.  or  generators  having  ali  ot  the 
characteristics  described  in  this  entry 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Inverters,  converters,  frequency 
changers,  or  generators  having  all  of  the 
following  characteristics: 

a.  A  muhiphase  output  capable  of 
providing  power  of  40  W  or  more; 

b  Capable  of  operating  in  the 
frequency  range  between  600  and  2,000 
Hz; 

c.  Total  harmonic  distortion  below  10 
percent;  and 

d.  Frequency  control  better  than  0  1 
percent. 

Note;  Frequency  changers  specially 
designed  or  prepared  to-supply  "motor 
stators"  (see  Technical  Note)  and  having  the 
characteristics  described  in  3A50.b  and  d. 
together  with  a  total  harmonic  distortion  of 
Urss  than  2  percent  and  an  efficiency  of 
greater  than  80  percent,  require  export 
authorization  from  the  Nuclear  Regulatory 
Commission  (soe  lOCFR  Part  110). 

Technical  Note:  "Motor  stators"  are 
S'x^cialiy  dt^igucd  or  prepared  ring-shap«Ml 
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stdtors  for  high-speed  multiphase  AC 
hYStprfSis  (or  r*>luctance)  motors  for 
synchronous  operation  within  a  vacuum  in 
the  frequency  range  of  600  Hz  to  2.000  Hz. 
and  a  power  range  of  50  VA  to  1.000  VA.  The 
stators  consist  of  multiphase  windings  on  a 
laminated  low-loss  iron  core  comprising  thin 
layers  typically  2.0  mm  (.008  in.)  thick  or 
less. 

3A51B    Mass  spectrometers. 

Requirements 

Validated  License  Ri-qaired: 
QST\'\VYZ 
Unit:  Number 
Reason  for  Control:  NP 
CLV:  so 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Mass  spectrometers  capable  of 
measurmg  ions  of  230  atomic  mass  units 
or  greater  and  having  a  i^solution  of 
better  than  2  parts  in  230,  and  ion 
sources  therefor,  as  follows: 

a.  Inductively  coupled  plasma  mass 
spectrometers  (ICPMS); 

b.  Glow  discharge  mass  spectrometers 
(GDMS); 

e.  Thermal  ionization  mass 
Sf  octrometers  (TIMS); 

d.  Electron  bombardment  mass 
Sf  C!ctrometers  that  have  a  source 
c'lamber  constructed  from  or  lined  with 
or  plated  with  materials  resistant  to  UFt,; 

e.  Mole<:ular  beam  mass  specjtrometers 
that: 

e.l  Have  a  source  chamber 
constructed  from  or  lined  with  or  plated 
with  stainless  steel  or  molybdenum  and 
have  a  cold  trap  capable  of  cooling  to 
193  K  (  -  80  °C)  or  less:  or 

e.l.  Have  a  source  chamber 
construc-ted  from  or  lined  with  or  plated 
with  materials  resistant  to  UFft;  or 

f.  Mass  spectrometers  equipped  with 
a  microfluorination  ion  source  designed 
for  use  with  actinides  or  actinide 
fluorides. 

Note:  .Specially  designed  or  prepared 
magnetic  or  quadrupole  mass  spectrometers 
that  have  the  following  characteristics  and 
are  capable  of  taking  "on-line"  samples  of 
feed,  product,  or  tails  from  lJF^gas  streams 
r«quire  export  authonzation  from  the  Nuclear 
Regulatory  Commission  (see  10  CFR  part 
no): 

a.  I'nif  resolution  for  mass  greater  than 
320; 

b.  Ion  sources  constructed  of  or  lined  with 
nichrome  or  monel  or  nickel-plated; 

c.  Electron  bombardment  ionization 
sources; 

d.  Having  a  collector  system  suitable  for 
isotopic  analysis. 


3A52B     Oscilloscopes,  transient  recorders, 
and  specially  designed  components 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFIV:  No 
GS'SC:  Yes 

List  of  Items  Controlled 

Oscilloscopes,  transient  recorders, 
and  specially  designed  components 
therefor  (e.g.,  plug-in  units,  e.vtemal 
amplifiers,  preamplifiers,  sampling 
devices,  and  cathode  ray  tubes  (CRTs)) 
having  any  of  the  following 
characteristics: 

a.  Non-modular  analog  oscilloscopes 
having  a  bandwidth  of  1  GHz  or  greater; 

Technical  Note:  Bandwidth  as  used  in 
3A52.a  is  the  band  of  frequencies  over  which 
the  deflection  on  the  CRT  does  not  fall  below 
70.7%  of  that  at  the  maximum  point 
measured  with  a  constant  input  voltage  to  the 
oscilloscope  amplifier. 

b.  Modular  analog  oscilloscope 
systems  having  either  of  the  following: 

b.l.  Mainframes  with  a  bandwidth  of 
1  GHz  or  greater;  or 

b.2.  Plug-in  modules  with  an 
individual  bandwidth  of  4  GHz  or 
greater; 

c.  Analog  sampling  oscilloscopes  for 
the  analysis  of  recurring  phenomena 
with  an  effective  bandwidth  greater  than 
4  GHz; 

d.  Digital  oscilloscopes  and  transient 
recorders  using  analog-to-digital 
conversion  techniques  capable  of 
storing  transients  by  sequentially 
sampling  one-shot  input  signals  at 
successive  inter\als  of  less  than  1 
nanosecond  (greater  than  1  giga-sample 
per  second),  digitizing  to  8  bits  or 
greater  resolution,  and  storing  256  or 
more  samples. 

3A53B     High-voltage  direct  current  power 
supplies  capable  ot  continuously 
producing,  over  a  time  period  of  8  hours, 
20,000  V  Of  greater  witti  a  current  output  of 
1  amp  or  greater  and  witfi  a  current  or 
voltage  regulation  tjetter  than  0.1  percent 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFH':  No 
GMSG:  Yes 


3A54B    Direct  current  high-power  supplies 
capable  of  continuously  producing,  over  a 
time  period  of  8  hours,  100  V  or  greater  with 
a  current  output  of  500  amps  or  greater  and 
with  a  current  or  voltage  regulation  better 
than  0.1  percent 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

3A55B     Flash  x-ray  generators  and 
electron  accelerators  not  controlled  by 
3A01. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV:  SO 

CrCT:  No 

GFW:  No 

GS'SG-  Yes 

List  of  Items  Controlled 

Flash  x-ray  generators  and  pulsed 
electron  accelerators  w  ith  a  peak  energy 
of  500  keV  or  greater,  as  follows,  except 
accelerators  that  are  component  parts  of 
devices  designed  for  purposes  other 
than  electron  beam  or  x-ray  radiation 
(electron  microscopy),  and  those 
designed  for  medical  purposes: 

a.  Ha\ing  an  accelerator  peak  electron 
energy  of  500  keV  or  greater,  but  less 
than  25  MeV  (million  electron  volts), 
and  with  a  figure  of  merit  (K)  of  0.25  or 
greater: 

a.l.  Where  K  is  defined  as:  K  =  1.7  x 

103  Vlf^-iQ- 

a. 2.  Where  V  is  the  peak  electron 
energy  in  million  electron  volts;  and 

a. 3  Where  Q  is: 

a. 3. a.  The  total  accelerated  charge  in 
coulombs,  if  the  accelerator  beam  pulse 
duration  is  less  than  or  equal  to  1 
microsecond; 

a.3.b.  The  maximum  accelerated 
charge  in  1  microsecond,  if  the 
accelerator  beam  pulse  duration  is 
greater  than  1  microsecond; 

Note:  Q  equals  the  integral  of  "i"  with 
respix:t  to  "t",  over  the  lesser  of  1 
microsecond  or  the  time  duration  of  the  beam 
pulse  (Q=(Jdt),  where  "i"  is  beam  current  in 
amperes  and  "t"  is  time  in  seconds. 

b.  Having  an  accelerator  peak  electron 
energy  of  25  MeV  or  greater  and  a  peak 
power  greater  than  50  MW. 

Note:  F'eak  power  =  (peak  potential  in 
volts)  X  (peak  beam  current  in  amperes). 

Technical  Notes;  1.  Time  duration  of  beam 
pulse;  In  machin»?s  based  on  microwave 
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arcplerating  cavities,  the  time  diirdtion  of  the 
beam  pulse  is  the  lesser  of  1  microsecond  or 
the  duration  of  the  bunched  beam  packet 
rt!sulting  fn.)m  one  microwave  modulator 
pulse. 

2.  Peak  beam  current:  In  machines  based 
on  microwave  accelerating  cavities,  the  peak 
beam  current  is  the  average  current  in  the 
time  duration  of  a  bunched  beam  packet. 

3  The  formula  for  "K"  can  be  expressed 
as  a  table  that  shows  the  accelerated  charge 
"Q",  which  is  related  to  a  specific  energy 
"V"  for  K  -  0.25.  Any  device  for  which  "Q" 
exceeds  the  value  in  the  table  is  subject  to 
control  under  this  E(XN  3A55B. 


V  (MeV) 

0  (coulomb) 

0.50 

920  0x10   * 

075 

320.0x10" 

1.0 

150.0x10   ft 

3.0 

8.0x10" 

5.0 „ 

8.0 

2.0x10  " 
0  6x10   '• 

10.0 

0.3x10-'' 

15.0 

0.1x10" 

20.0 

0.05x10   '■ 

25.0 

0.03x10-'' 

35.  In  Categor)'  3,  ECCN  3D01A  is 
revised  to  read  as  follows: 

3D01A     'Sottware"  specially  designed  for 
the  "development"  or  "production    of 
equipment  controlled  by  3A01.b  to  3A01.(, 
3A02,  and  3B01. 

Requirements 

Validated  License  Required: 
QSTVVVYZ 

Unit:  $  value 

Reason  for  Control:  NS.  NP  (see  Note) 

GTDR:  Yes.  except  3A01.e.5  (see 
Note) 

CTDU:  No 

GiVSG.  Yes,  except  Bulgaria.  Poland. 
Romania,  or  Russia,  for  "software"  for 
l.-\01.e.5  only  (see  Note) 

Note:  NP  controls  apply  to  "software"  for 
the  "development"  or  "prwiuction"  of  items 
controlled  by  3A0t.e.5. 

36.  In  Categor)  3.  ECCN  3D51B  is 
removed. 

37.  In  Categor)'  3.  ECCN  3E01A  is 
revised  to  read  as  follows: 

3E01A    Technology  according  to  ttie 
General  Technology  Note  for  the 
"development"  or  "production"  of 
equipment  or  matenals  controlled  by  3A01, 
3A02,  3B01 ,  3C01,  3C02,  3C03,  or  3C04. 

Requirements 

Validated  License  Required: 
QST\^\'\Z 

I'nit:  S  value 

Rensnn  for  Control:  NS.  MT.  and  NP 
(see  Notes) 

GTDR:  Yes,  except  MT  and  NP 

GTDU:  No 

GiVSG.  Yes,  except  Bulgaria.  Poland, 
Romania,  or  Russia,  for  technology  for 
.H.AOl.e.S  only  (see  Notes) 


Notes:  1.  NfT  cortrwls  apply  to  technology 
sixx:ially  designed  for  the  "development"  or 
"production"  of  items  described  in  3A01.a.l 

2.  NP  controls  apply  to  technology 
specially  designed  for  the  "development"  or 
"production"  of  items  described  in  SAOl.e.S. 

3.  3E01  does  not  control  technology  for  the 
"development"  or  "productioa"  of: 

a.  Microwave  transistors  operating  at 
frequencies  below  31  GHz; 

b.  Integrated  circuits  controlled  by 
3A01.a.3  to  a.  11,  having  both  of  the  following 
characteristics:  ' 

1.  Using  technology  of  one  micrometer  or 
more;  and 

2.  Not  incorporating  multi-layer  structures. 
NJB.:  This  Note  3  does  not  preclude  the 

export  of  multilayer  technology  for  devices 
incorporating  a  maximum  of  two  metal  layers . 
and  two  polysilicon  layers. 

38.  In  Category  3.  new  ECCNs  3E40B 
and  3E41B  are  added  immediately 
following  ECCN  3E22B  to  read  as 
follows: 

3E40B    Technology  for  the  "development", 
"production",  or    use"  of  items  controlled 
by  3A41.  3A42.  SAia,  3A44,  3A46,  3A4a, 
3A49,  3A50,  3A51,  3A52.  3A53.  3A54,  or 
3A55. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

3E413     Technology  for  the  "use    of  flash 
discharge  type  X-ray  systems.  Including 
tubes,  controlled  by  3A01.e.5. 

Requirements 

Validated  License  Required:' 
QSTVWYZ 
Reason  for  Control:  NP 
GTDR:  No 
GTDU  No 
G\'SG:  Yes 

39.  In  Category  3.  ECCN  3E51B  is 
removed. 

40.  In  Categor)'  4.  ECCNs  4D01A  and 
4D02A  are  revised  to  read  as  follows: 

4D01A     "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment  or 
materials  controlled  by  4A01,  4AC2,  4A03, 
4A04,  4B01,  4B02,  4B03,  or  4C01  or 
"software"  controlled  by  4001,  4D02,  or 

4  oca. 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  For  Control:  NS.  MT.  FP  (see 
Notes) 

GTDR:  Yes.  except  MT  and  FP.  and 
except  "software"  for  supercomputers 
as  defined  in  §  776.11(a)  (no 
supercomputer  restriction  for  Japan);  see 
Notes 


GTDU:  No 

Notes:  1,  MT  controls  apply  to  "software" 
specially  designed  or  modified  for  the 
"development."  "production"  or  "u.se"  of 
equipment  controlled  for  MT  by  4A01.  4A02. 
and  4A03. 

2  FP  controls  apply  to  all  destinations 
except  Australia.  )apan.  New  2^aland  and 
members  of  NATX).  for  "software"  specially 
designed  or  modified  for  the  "development", 
"production",  or  "use"  of  computers  for 
computerized  fingerprint  equipment. 

3.  FP  controls  apply  to  all  destinations, 
except  Japan,  for  "software"  specially 
designed  or  modified  for  the  "development", 
"production",  or  "use"  of  supercomputers 
(see  §776  11  of  this  subchapter) 

4D02A    "Sottware"  specially  desigrea  of 
modified  to  suppon  "technology" 
controlled  by  4E01  or  4E02. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:S  value 

Reason  For  Control:  NS.  MT,  FP  (see 
Notes) 

GTDR:  Yes.  except  MT  and  FP.  and 
except  "software"  specially  designed  or 
modified  to  support  technology  for 
supercomputers  as  defined  in 
§  776.11(a)  (no  supercomputer 
restriction  for  Japan);  see  Notes 

GTDU:  No 

Notes:  1.  MT  controls  apply  to  "software" 
specially  designed  or  modified  to  support 
technology  for  the  "development." 
"production"  or  "use"  of  equipment 
controlled  for  MT  by  4A01.  4A02  and  4A03 
"^     2  FP  controls  apply  to  all  destinations, 
except  Japan,  for  "software"  specially 
designed  or  modified  to  .support  technology 
for  the  "development",  "production",  or 
"use"  of  supercomputers  (see  §  776. 1 1  of  this 
subchapter). 

41.  In  Category  4,  ECCN  4E01A  is 
revised  to  read  as  follows: 

4E01A    Technology,  according  to  the 
General  Technology  Note,  for  the 
"development   ,    production",  or  "use"  of 
equipment  or  matenals  controlled  Dy  4A01, 
4AC2.  4A03,  4A04.  4801.  4802.  4803.  or 
4C01  or    sotfivare"  controlled  by  4001, 
4D02.  or  4O03. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS.  MT.  FP  (see 
Notes) 

GTDR:  Yes,  except  MT  and  FP,  and 
except  technology  for  supercomputers 
as  defined  in  §  776.11(a)  (no 
supercomputer  restriction  for  Japan);  see 
Notes 

GTDU:  No 

Notes:  1  MT  controls  apply  to  certain 
items  controlled  by  4A01,  4A02,  4A03.  4D01, 
or  4D02.  See  Reason  for  Control  paragraphs 
in  these  entries  to  determine  which  items  are 
subjet  I  to  MT  controls. 
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2  FT  contnils  Hpply,  for  all  destinations 
fxcept  Australia,  japan.  New  Zealand,  and 
mer.ibere  of  NATO,  'o  technology  for  the 
■■de%el()pment".  "production",  or  "use"  of 
computers  controlled  by  4A03  for 
computerized  fingerprint  equipment. 

3,  FP  controls  apply  to  aJl  destinations, 
except  lapan,  for  teciinology  for  the 
"development",  "production",  or  "use"  of 
supercomputers  (see  §  776.11  of  this 
subchapter). 

42.  In  Category  6.  ECCNs  6A02A  and 
6A03A  are  amended  by  revising  the 
Requirements  section  of  each  ECCN  and 
the  Related  ECCNs  paragraph  that 
follows  ECCN  fiA03A  is  revised  to  read 
as  follows: 

6A02A    Optical  Sensors. 

Rpquirements 

\'aLdated  License  Required: 
QST\\VYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Peason  for  Control:  NS.  FP.  and  MT 
(see  Notes) 

GLV:  S3,000.  except  SO  for  GAOl.a.l, 
a. 2,  a. 3,  and  c 

GCT:  Yes,  except  MT  and  FP  (see 
Notes) 

GF\V:  No 

Notes: 

1,  FP  controls  for  regional  stability  apply 
to  items  controlled  by  6A02,a.l,  a.2.  a.3,  and 
c  (see  §  776.16(b)  of  this  subchapter). 

2  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia,  )apan.  New 
Zealand,  and  members  of  NATO  for  police- 
model  infrared  viewers  controlled  by  6A02.C 
(see  §  776  14  of  this  subchapter). 

3.  VfT  controls  apply  to  optical  detectors 
described  in  6A02.a.l.  a.3,  and  a.4  that  are 
specially  designed  or  rated  as 
electromagnetic  (including  "laser")  and 
ionized-particle  radiation  resistant. 
•         •         •         *         * 

Related  ECCNs:  *    *    * 
6A03A    Cameras. 
Requirements 

Validated  U cense  Required: 
QSTVlrVYZ 

L'nit^  Number 

/?f  n.son  for  Control:  NS,  FP.  and  NP 
(see  Notes) 

GLV:  SI  .500,  except  SO  for  6A03.a.2 
through  a. 5  and  b.l 

GCT:  Yes.  except  FP  and  NP  (see 
Notes) 

GFW:  No 

G\'SG:  Yes,  except  Bulgaria.  Poland, 
Romania,  or  Russia,  for  NT  only  (see 
Note) 

Notes:  1.  FP  controls  for  regional  stability 
apply  to  items  controlled  in  6.\03.b,3  and 
b.4, 

2.  NP  controls  apply  to  items  described  in 
e.\03  a.2.  a.3,  a.4,  a. 5.  or  b.l. 


Related  ECCNs;  See  6A43B  for  NP  controls 
on  cameras  and  components  not  controlled 
by  6A03A. 

43.  In  Category  6,  ECCN  6A05A  is 
amended  by  revising  the  Requirements 
section  and  a  Related  ECCNs  paragraph 
is  added  immediately  following  ECCN 
6A05A  to  read  as  follows: 

6A05A    "Lasers ",  components  and  optical 
equipment,  as  follows 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 
.   Reason  for  Control:  NS,  NP  (see  Note) 

GLV:  $0  for  NP  items  (see  Note); 
$3,000  for  all  other  items 

GCT:  Yes,  except  NP  (see  Note) 
.     GFW:  Yes,  except  NP  (see  Note),  for 
items  in  Advisory  Notes  5.3  and  5.4 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Note) 

Note:  NP  controls  apply  to  lasers  described 
in  6A05,a.l  c,  a.2, a,  a.4.c.  a.6  (argon  ion 
lasers  only),  a.7.b.  c,l,b,  c.2.c.2,  c,2.c.3, 
c.2.d.2,  and  d.2,c 
***** 

Related  ECCNs:  See  6A50B  for  NP  controls 
on  lasers,  laser  amplifiers,  and  oscillators  not 
controlled  by  6A05A. 

44.  In  Category  6,  ECCN  6A42B  is 
removed,  ECCNs  6A43B  and  6A44B  are 
revised,  and  a  new  ECCN  6A50B  is 
added  immediately  following  ECCN 

>5A44B  to  read  as  follows: 

6A43B    Cameras  and  components  not 
controlled  by  ECCN  6A03A. 

Requirements 

Validated  License  Required: 
QSTWVYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

a.  Mechanical  rotating  mirror  cameras 
having  recording  rates  or  wTiting 
speeds,  as  follows: 

a.l.  Mechanical  framing  cameras  with 
recording  rates  greater  than  225,000 
frames  per  second; 

a.2.  Streak  cameras  with  writing 
speeds  greater  than  0.5  mm  per 
microsecond; 

a.3.  Parts  for  cameras  described  in 
6A43.a,l  and  a.2,  including 
synchronizing  electronics  specially 
designed  for  this  purpose  and  specially 
designed  rotor  assemblies  (including 
turbines,  mirrors,  and  bearings); 


b.  Electronic  streak  and  framing 
cameras  and  tubes,  as  follows: 

b,l.  Electronic  streak  cameras  capable 
of  50  ns  or  less  time  resolution  and 
streak  tubes  therefor; 

b.2.  Electronic  (or  eletirically 
shuttered)  framing  cameras  capable  of 
50  ns  or  less  frame  exposure  time; 

b.3.  Framing  tubes  and  solid  state 
imaging  devices  for  use  with  cameras 
described  in  6A43,b,2,  as  follows: 

b.3, a.  Proximity  focused  image 
intensifier  tubes  having  a  photocathode 
deposited  on  a  transparent  conductive 
coating  to  decrease  photocathode  sheet 
resistance; 

b.3.b.  Gated  silicon  intensifier  target 
(SIT)  vidicon  tubes,  where  a  fast  system 
allows  gating  the  photoelectrons  from 
the  photocathode  before  they  impinge 
on  the  SIT  plate; 

b.3,c.  Kerr  or  pockel  cell  electro- 
optical  shuttering;  or 

b.3.d.  Other  framing  tubes  and  solid- 
state  imaging  devices  na\ing  a  fast- 
image  gating  time  of  less  than  50  ns 
specially  designed  for  cameras 
controlled  by  6A43,b.2; 

c.  Television  cameras  specially 
designed  or  rated  as  radiation-hardened 
to  withstand  greater  than  5x10-*  grays 
(Si)  without  operational  degradation 
and  specially  designed  lenses  used 
therein. 

6A44B    Photomuttlplier  tubes. 

Requirements 

Validated  License  Required: 
QSTV^VYZ 
Unit:  Number 
Reason  for  Control.  NP 
GLV:  SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Photomultiplier  tubes  having  the 
following  characteristics: 

a.  .\n  anode  pulse  rise  time  of  less 
than  1  ns;  and 

b.  A  photocathode  area  of  greater  than 
20  cm-. 

6A50B    Lasers,  laser  amplitiers,  and 
oscillators. 

Requirements 

Validated  License  Required: 
QST\'\VYZ 

Unit:  Number;  S  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV:  SO 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

a.  Argon  ion  lasers  with  greater  than 
40  \V  average  output  power  operating  at 
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wavelengths  between  400  nm  and  515 
nm; 

b.  Neodymium-doped  (other  than 
glass)  lasers: 

b.l.  Having  an  output  wavelength 
between  1.000  nm  and  1,100  nm.  being 
pulse-excited  and  Q-switched  with  a 
pulse  duration  equal  to  or  greater  than 
1  ns.  and  having  a  single-transverse 
mode  output  having  an  average  output 
power  exceeding  40  \V; 

b.2.  Operating  at  a  wavelength 
between  1,000  nm  and  1.100  nm  and 
incorporating  frequency  doubling  giving 
an  output  wavelength  between  500  nm 
and  550  nm  with  an  average  power  at 
the  doubled  frequency  (new 
wavelength)  of  greater  than  40  VV; 

c.  Tunable  pulsed  dye  laser  amplifiers 
and  oscillators,  except  single  mode 
oscillators,  with  an  average  power 
output  of  greater  than  30  W.  a  repetition 
rate  greater  than  1  kHz.  a  pulse  width 
less  than  100  ns,  and  a  wavelength 
between  300  nm  and  800  nm; 

d.  Alexandrite  lasers  with  a 
bandwidth  of  0.005  nm  or  less,  a 
repetition  rate  of  greater  than  125  Hz. 
and  an  average  power  output  greater 
than  30  \V  operating  at  wavelengths 
between  720  nm  to  800  nm; 

e.  Pulsed  carbon  dioxide  lasers  with 
a  repetition  rate  greater  than  250  Hz.  an 
average  power  output  of  greater  than 
500  \V.  and  a  pulse  of  less  than  200  ns 
operating  at  wavelengths  between  9,000 
nm  and  11.000  nm; 

Note:  6A50.e  dtx-s  not  control  the  higher 
power  (typically  1  kVV  to  5  kW)  industrial 
CO;  lasers  used  in  applications  such  as 
cutting  and  welding,  since  such  lasers  are 
either  continuous  wave  or  are  pulsed  with  a 
pulse  width  of  more  than  200  ns. 

f.  Para-hydrogen  Raman  shifters 
designed  to  operate  at  16  pm  output 
wavelength  and  at  a  repetition  rate 
greater  than  250  Hz. 

45.  In  Gitegorv  6,  ECCNs  6E01A  and 
6E02A  and  the  Related  ECCNs 
paragraphs  following  ECCNs  6E01A  and 
6E02A  are  revised  to  read  as  follows: 

6E01 A    Technology  according  to  ttie 
General  Technology  Note  for  the 
"development"  of  equipment,  materials  or 
"software"  controlled  by  6A01,  6A02,  6A03, 
6A04,  6A05.  6A06.  6A07,  6A08,  6B04.  6B05, 
6B07,  6B08.  6C02,  6C04,  6C05,  6O01,  6D02, 
or  6D03. 

Requirements 

Validated  License  Required: 
QSTV^VYZ 

Reason  for  Control:  NS.  MT,  NP.  and 
FP  (see  Notes) 

GTDB:  Yes.  except  MT.  NP,  and  FP 
(see  Notes) 

CTDU:  No 


CNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes: 

1.  ,MT  controls  apply  to  technology  for  the 
"development"  of  equipment  controlled  by 
6A02.a.l.  a.3.  or  a.4. 6A07.b  or  c.  or  6A08. 
MT  controls  on  technology  for  6A08 
equipment  apply  only  when  the  equipment 
is  designed  for  airborne  applications  and  is 
usable  in  the  systems  described  in  §  778.7(a) 
of  this  sutxhapter. 

2.  FP  controls  for  regional  stability  apply 
to  technology  for  the  "development"  of  items 
controlled  by  6A02.a.l.  a. 2.  a.3,  ore  (see 

§  776.16(b)  of  this  subchapter). 

3.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia.  lapan.  New 
Zealand,  and  members  of  NATO  for 
technology  for  the  "development"  of  police- 
model  infrared  viewers  controlled  by  6A02.C 
(see  §  776.14  of  this  subchapter). 

4.  NP  controls  apply  to  technology  for  the 
"development"  of  equipment  controlled  by 
6A03.a.2.  a.3.  a.4.  a. 5,  or  b.l  or  6A05.a.l.c.. 
a. 2. a,  a.4.c.  a. 6  (argon  ion  lasers  only),  a.7.b, 
c  1  b.  c  2  C.2.  C.2.C.3,  c.2.d.2.  or  d.2.c. 
Related  ECC3Ws:  See  6E21B  for  MT  controls 
on  technology  for  the  "development"  of 
equipment  controlled  by  6A22.  6A28,  6A29. 
or  6A30.  See  6E40B  for  NP  controls  on 
technology  for  the  "use"  of  cameras  or  lasers 
controlled  by  6A03  or  6A05.  respectively. 
See  6E41B  for  NP  controls  on  technology  for 
the  "development",  "production",  or  "use" 
of  cameras  or  lasers  controlled  by  6A43  or 
6A50.  respectively. 

6E02A    Technology  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment  or  materials 
controlled  by  6A01.  6A02.  6A03,  6A04,  6A05, 
6A06,  6A07.  6A08,  6B04,  6B05,  6B07,  6B08. 
6C02,  6C04,  or  6C05. 

Requirements 

Validated  License  Required: 
QSTWVYZ 

Reason  for  Control:  NS.  MT.  NP.  and 
FP  (see  Notes) 

GTDB:  Yes,  except  MT.  NP.  and  FP 
(see  Notes) 

GTDU:  No 

GS'SG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes: 

1   MT  controls  apply  to  technology  for  the 
"production"  of  equipment  controlled  by 
6A02.a.l.  a.3,  or  a.4.  6A07.b  or  c,  or  6A08. 
MT  controls  on  technology  for  6A08 
equipment  apply  only  when  the  equipment 
is  designed  for  airborne  applications  and  is 
usable  in  the  systems  described  in  §  778.7(a) 
of  this  subchapter. 

2.  FP  controls  for  regional  stability  apply 
to  technology  for  the  "production"  of  items 
controlled  by  6A02.a.l,  a. 2,  a.3,  ore  (see 

§  776.16(b)  of  this  subchapter). 

3.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia,  japan.  New- 
Zealand,  and  members  of  NATO  for 
technology  for  the  "production"  of  police- 
model  infrared  viewers  controlled  by  6A02.C 
(see  §  776.14  of  this  subchapter). 


4.  NP  controls  apply  to  technology  for  the 
"production"  of  equipment  controlled  by 
6A03.a.2.  a.3,  a.4,  a.5.  or  b.l  or  6A05.a.l.c., 
a. 2. a,  a.4.c,  a. 6  (argon  ion  lasers  only),  a.7.b. 
c.l.b.  c  2.C.2.  C.2.C.3.  c.2.d.2,  or  d.2.c. 
Related  ECCNs:  See  6A22B  for  MT  controls 
on  technology  for  the  "production"  of 
equipment  controlled  by  6A22.  6A28,  6A29, 
or  6A30.  See  6E40B  for  NP  controls  on 
technology  for  the  "use"  of  cameras  or  lasers 
controlled  by  6A03  or  6A05.  respectively. 
See  6E41B  for  NP  controls  on  technology  for 
the  "development",  "production",  or  "use" 
of  cameras  or  lasers  controlled  by  6A43  or 
6A50.  respectively. 

46.  In  Category  6.  new  ECCNs  6E40B 
and  6E41B  are  added  immediately 
following  ECCN  6E23B  to  read  as 
follows: 

6E40B    Technology  for  the  "use"  of 
equipment  controlled  by  6A03.a.2.  a.3,  a.4. 
a.5.  or  b.1  or  6A05.a.1.c.,  a.2.a,  a.4.c,  a.6 
(argon  ion  lasers  only),  a.7.b,  c.l.b,  C.2.C.2, 
C.2.C.3,  c.2.d.2,  or  d.2.c. 

Requirements 

Validated  License  Required: 
QSTVWYZ- 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG  Yes 

6E41B    Technology  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  6A43,  6A44,  or  6A50. 

Requirements 

Validated  License  Required: 
QSTWVYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

47.  In  Category  9.  ECCN  9B26  is 
revised  to  read  as  follows: 

9B26B    Other  vibration  test  equipment 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  Value 

Reason  for  Control:  MT.  NP  (see  Note) 
GLV:  $0  for  9B26.a;  $3000  for  9B26.b 
GCT.No 
GFW:  No 
GS'SG:  No 

Note:  NP  controls  apply  to  vibration  test 
equipment  and  feedback  or  closed  loop  test 
equipment  described  in  9B26.a. 

List  of  Items  Controlled 

a.  Vibration  test  equipment  using 
digital  control  techniques,  and  feedback 
or  closed  loop  test  equipment  therefor, 
capable  of  vibrating  a  system  at  10  g 
RMS  or  more  between  20  Hz  and  2.000 
Hz  and  imparting  forces  of  50  kN 
(11.250  lbs.)  or  greater. 

Note:  The  term  "digital  control"  r^^ers  to 
equipment,  the  functions  of  which  are.  partly 
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or  entirely,  automatically  controlled  by 
store^  and  digitally  coded  electrical  signals. 

b.  Environmental  chambers  and 
anechoic  chambers: 

b.l.  Environmental  chambers  and 
anechoic  chambers  capable  of 
simulating  the  following  flight 
conditions: 

b.l.a.  Altitude  of  15,000  meters  or 
greater,  or 

b.l.b.  Temperature  of  at  least  minus 
50  degrees  C  to  plus  125  degrees  C;  and 
either 

b.l.c.  Vibration  environments  of  10  g 
RMS  or  greater  between  20  Hz  and  2,000 
Hz  imparting  forces  of  5  LN  or  greater, 
for  environmental  chambers;  or 

bid.  Acoustic  environments  at  an 
overall  sound  pressure  level  of  140  dB 
or  greater  (referenced  to  2  x  10-'  N  per 
square  meter)  or  with  a  rated  power 
output  of  4  kiloWatts  or  greater,  for 
anechoic  chambers. 

48.  In  Category  9.  ECCN  9D24B  is 
revised  to  read  as  follows; 

9024B    "Software",  specially  designed  or 
modified  for  the  "deveJopment", 
"production",  or  "use"  of  propulsion 
systems  and  equipment  controlled  by  9A21, 
9A22.  9A23,  9A24,  9B21,  9B25.  9B29,  or 
9B27,  and    software",  n.e.s.,  specially 
designed  or  modified  for  the  "use"  of 
equipment  controlled  by  9B01,  9802,  9803, 
9B04,  9B06,  or  9607. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 

Reason  for  Control:  MT.  NP  (see  Note) 
GTDR:  No 
CTDU:  No 
G>^SG:  No 

Note:  NP  controls  apply  to  "software"  for 
the  "development",  "production",  or  "use"' 
of  vibration  test  equipment  and  feedback  or 
closed  loop  test  equipment  controlled  by 
9826  3. 

49.  In  Category  9.  ECCN  9E21B  is 
revised  to  read  as  follows: 

9E21B    Technology  for  the  "development", 
"production",  or  "use"  of  equipment 
cof>troiled  by  9A21,  9A22,  9A23,  9A24,  9821, 
9B25,  9B26,  or  9B27,  or  "software" 
controlled  by  9024,  and  technology  for  the 
"use"  of  equipment  control»ed  by  9B01, 
9B02,  9B03,  9B04.  9B06,  Of  9B07. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  MT,  NT  (see  Note) 
GTDR:  No 
GTDU:  No 
GNSG:  No 

Note:  ,NP  controls  apply  to  technology  for 
he  "development",  "production",  or  "use" 
>f  vibration  test  equipment  and  feedback  or 


closed  loop  test  equipment  controlled  bv 
9B26.a. 

Supplement  No.  3  to  §  799.1    [Amended] 

50.  Supplement  No.  3  to  §  799.1 
(Definitions)  is  amended  by  adding  the 
following  definitions  in  alphabetical 
order  to  read  as  follows; 

Supplement  No.  3  to  §  799.1    Definftions 

•  •         •         •         • 

Part  program  (Cat.  2) — An  ordered  set  of 
instructions  that  is  in  a  language  and  in  a 
format  required  to  cause  operations  to  be 
effected  under  automatic  control  and  that  is 
either  \*Titten  in  the  form  of  a  machine 
program  on  an  input  medium  or  prepared  as 
input  data  for  processing  In  a  computer  to 
obtain  a  machine  program  (Ref  ISO  2806- 
1980). 

•  •  •  •  • 

Positioning  accuracy  (Cat.  2) — The 
fKwitioning  acciiracy  of  "numerically 
controlled"  machine  tools  is  to  be 
determined  and  presented  in  accordance 
with  ISO/DIS  230/2.  paragraph  2.13,  in 
conjunction  with  the  requirements  below: 

a.  Test  conditions  (paragraph  3): 

1.  For  12  hours  before  and  during 
measurements,  the  machine  tool  and 
accuracy  measuring  equipment  will  be  kept 
at  the  same  ambient  temperature.  During  the 
pre-measurement  time  the  slides  of  the 
machine  will  be  continuously  cycled  in  the 
same  manner  that  the  accuracy 
measurements  will  be  taken: 

2.  The  machine  shall  be  equipped  with  any 
mechanical,  electronic,  or  software 
comf)ensation  to  be  exported  with  the 
machine: 

3.  Accuracy  of  measuring  equipment  for 
the  measurements  shall  be  at  least  four  times 
more  accurate  than  the  expected  machine 
tool  accuracy; 

4.  Power  supply  for  slide  drives  shall  be  as 
follows: 

a.  Line  voltage  variation  shall  exceed  ±10% 
of  nominal  rated  voltage; 

b.  Frequency  variation  shall  not  exceed  tZ 
Hz  of  normal  frequency; 

c.  Lineouts  or  interrupted  service  are  not 
permitted. 

b.  Test  program  (paragraph  4): 

1.  Feed  rate  (velocity  of  slides)  during 
measurement  shall  be  the  rapid  traverse  rate; 

Note:  In  case  of  machine  tools  that  generate 
optical  quality  surfaces,  the  feedrate  shall  be 
equal  to  or  less  than  50  ram  per  minute. 

2.  Measurements  shall  be  made  in  an 
incremental  manner  from  one  limit  of  the 
axis  travel  to  the  other  without  returning  to 
the  starting  position  for  each  move  to  the 
target  posiUon; 

3.  Axes  not  being  measured  shall  be 
retained  at  mid  travel  during  test  of  an  axis. 

c.  Presentation  of  test  results  (paragraph  2): 
The  results  of  the  measurement  must 
include: 

1.  Position  accuracy  (A);  and 

2.  The  mean  reversal  error  (B). 
■         *         •         •         • 

Sensors  (Cat.  6) — Detectors  of  a 
physical  phenomenon,  the  output  of 
which  (after  conversion  into  a  signal 


that  can  be  interpreted  by  a  controller) 
is  able  to  generate  "programs"  or  modify 
programmed  instructions  or  numerical 
program  data.  This  includes  "sensors" 
with  machine  vision,  infrared  imaging, 
acoustical  imaging,  tactile  feel,  inertia) 
position  measuring,  optical  or  acoustic 
ranging  or  force  or  torque  measuring 
capabilities. 


Supplement  No.  1  to  §  799.2    [Amended] 

51.  Supplement  No.  1  to  §  799.2 
(Interpretations)  is  amended  by 
removing  and  reser\-ing  Interpretation  1. 

Dated:  February  25,  1994. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  94^875  Filed  3-3-94;  1:32  pm) 
BILUNG  CODE  3S10-DT-P 


SECURITJES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  33-7046;  34-33702;  File  No. 
S7-18-87] 

Short  Selling  in  Connection  With  a 
Public  Offering 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  announced 
the  permanent  adoption  of  rule  lOb-21 
under  the  Securities  E.xchange  Act  of 
1934.  The  Commission  adopted  rule 
lOb-21  on  a  temporary  basis  in  1988. 
Rule  lOb-21  is  designed  to  prevent 
manipulative  short  sales  of  an  equity 
security  in  anticipation  of  a  public 
offering  by  prohibiting  the  covering  of 
such  short  .sales  with  securities 
purchased  in  the  offering.  The 
Commission  has  determined  to  remove 
the  "Temporary"  designation  from  rule 
lOb-21  because  the  rule  continues  to 
ser\e  an  important  purpose  in 
preventing  manipulative  conduct  during 
offerings. 

EFFECTIVE  DATE:  March  9,  1994. 
FOH  FURTHER  INFORMATION  CONTACT:  M. 
Blair  Corkran,  Senior  Special  Counsel, 
or  Elisa  A.  D.  Metzger,  Atfomev- 
Adviser,  at  (202)  272-2848,  Office  of 
Trading  Practices,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  August  1988,  the  Commission 
adopted  on  a  temporary  basis  rule  10b- 
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21(T)  1  ("rule  10b-21(T)"  or  "rule") 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"). 2  which  is 
designed  to  prevent  manipulative  short 
selUng  of  securities  in  anticipation  of  a 
public  offering  of  the  same  securities. ^ 
The  rule  prohibits  a  person  from  selling 
short  an  equity  security  (and  any 
security  of  the  same  class)  that  is  being 
offered  for  cash  pursuant  to  a 
registration  statement  filed  under  the 
Securities  Act  of  1933  ("Securities 
Act")  *  from  the  time  that  the 
registration  statement  is  filed  until  the 
securities  are  available  for  sale,  if  such 
short  sale  is  covered  with  offered 
securities  purchased  from  a  broker- 
dealer  participating  in  the  offering.^ 

The  NASD  Petition  and  the  adoption 
of  the  rule  by  the  Commission  were 
based  on  concerns  relating  to  certain 
short  selling  prior  to  a  pubUc  offering. 
Short  sales  immediately  prior  to  an 
offering  of  a  security  may  result  in  a 
decrease  in  the  price  of  the  security  and 
consequently  a  lower  offering  price.  The 
short  sellers  may  then  seek  to  cover 
their  short  positions  and  realize  a  profit 
by  purchasing  securities  in  the  offering 
at  the  reduced  price.  Persons  selling 
short  in  anticipation  of  a  public  offering 
are  not  subject  to  the  usual  market  risk 
because  they  can  cover  their  short 
position  from  a  pool  of  securities 
obtainable  from  identifiable  sources  at  a 
fixed,  and  generally  lower,  price.  This 
type  of  short  selling,  coupled  with 
covering  from  the  offering,  adversely 
affects  issuers.  A  decrease  in  price 
resulting  from  these  unlawful  short 
sales  deprives  the  issuer  of  offering 
proceeds  that  would  have  been  realized 
had  the  market  not  been  subject  to  such 
short  selling.  This  activity  can  be 
detrimental  to  the  capital  raising 
process. 6 

II,  Experience  L'nder  the  Rule 

The  Commission's  staff  prepared  a 
statistical  analysis  of  non-initial  public 
offerings  of  securities  listed  for 
quotation  on  the  NASD's  NASDAQ 
system  and  listed  for  trading  on  the  New 
York  Stock  E.xchange.  Inc.  ("NYSE") 
during  the  period  from  January  1.  1986 


through  December  31. 1990.  The  staff 
concluded  that  there  was  no  statistical 
evidence  that  rule  10b-21(T)  had  an 
impact  on  stock  price  patterns  around 
the  time  of  offerings. 

While  statistical  e\idence  of  the 
impact  of  rule  10b-21(T)  on  pre-offering 
price  performance  is  not  dispositive,  the 
NASD,  NYSE  and  American  Stock 
Exchange,  Inc.  continue  to  support  the 
rule.  These  self-regulatory  organizations 
have  implemented  surveillance  systems 
that  are  designed  to  detect  questionable 
market  activities,  including  those 
involving  short  sales,  prior  to  an 
offering.  Others  also  have  commented 
favorably  on  rule  10b-21(T)  in  other 
contexts.^ 

The  Commission  does  not  have  any 
evidence  that  the  Rule  adversely  affects 
legitimate  market  activities.  The  Rule 
does  not  proscribe  short  selling  at  any 
time,  nor  does  it  prohibit  the  covering 
of  short  sales  with  securities  purchased 
in  the  open  market.  Moreover,  the  Rule 
does  not  prevent  using  securities 
acquired  in  a  public  offering  to  cover 
short  sales  effected  before  the 
registration  statement  was  filed.  The 
Rule  is  narrowly  drawn  to  impede  only 
the  particular  practice  of  short  selling  in 
anticipation  of  a  public  offering  and 
covering  those  short  sales  with 
securities  purchased  in  the  offering.  The 
Commission  views  such  short  sales  as 
manipulative  and  destructive  of  capital 
formation  activities  by  issuers.  For  these 
reasons,  the  Commission  has 
determined  to  remove  the  "Temporary" 
designation  from  the  rule.* 


'17CFR240.10b-21(T). 

J15U.S.C.  7Ba  etseq. 

'  Securities  Exchange  Act  Release  No.  26028 
(.^ugust  25.  1988).  53  FR  33455  ("Adopting 
Release").  The  Commission  adopted  the  Rule  in 
response  to  a  petition  for  rulemalung  ("NASD 
Petition")  filed  by  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD").  See  also 
Securities  Exchange  Act  Release  No  24485  (May 
20,  1987),  52  FR  19885  ("1987  Proposing  Release"). 

» 15  U.S.C.  77a  etseq. 

'  The  rule  also  applies  to  equity  securities  sold 
pursuant  to  Regulation  A  under  the  Securities  Act. 
See  17  CFR  239.90. 

*See  Adopting  Release,  53  FR  at  33456 


'See  Letter  from  lohn  F.  Olson,  Chair  Federal 
Regulation  of  Securities  Commirtee  and  Robert 
Todd  Lang.  Chair  Subcoinmirtee  on  Proxy 
Solicitations  and  Tender  Offers,  American  Bar 
Association,  to  Jonathan  G.  Katz.  Secretary.  SEC 
(October  4,  1991 );  Letter  from  Guy  W.  Adams, 
Hecco  Ventures  Management  Inc.,  to  lonathan  C. 
Katz.  Secretary.  SEC  (August  22,  1991);  and  Letter 
from  Sullivan  &  Cromwell,  to  lonathan  G.  Katz, 
Secretary.  SEC  (August  22.  1991)  regarding  Concept 
Release  on  Public  Disclosure  of  Material  Short 
Positions.  Securities  Exchange  Act  Release  No. 
29278  dune  7,  1991)  56  FR  27280.  These  letters  are 
publicly  available  for  inspection  and  copying  in 
File  No.  S7-20-91  in  the  Commission's  Public 
Reference  Room. 

In  response  to  the  1987  Proposing  Release,  the 
Commission  received  36  comment  letters,  the 
majority  of  which  supported  the  adoption  of  the 
Rule.  These  comment  letters,  as  well  as  a  summary 
of  the  comment  letters  prepiared  by  the  Division  of 
Market  Regulation,  are  available  for  public 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room.  See  File  No.  S7-18-87. 

•The  Commission  previously  solicited  comment 
on  adoption  of  the  rule  on  a  permanent  basis.  Since 
removing  the  "Temporary"  designation  does  not  in 
any  way  alter  the  Rule  substantively  or 
procedurally,  the  Commission  is  not  seeking 
comment  on  this  change. 


III.  Effects  on  Competition 

Section  23(a)(2)  of  the  E.xchange  Acts 
requires  the  Commission,  in  adopting 
rules  imder  the  Exchange  Act,  to 
consider  the  anti -competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  the  revision 
in  hght  of  the  standard  cited  in  section 
23(a)(2)  and  believes  that  permanent 
adoption  of  the  rule  will  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act. 

Statutory  Authority  and  Text  of  Rule 

Amendment 

List  of  Subjects  inl7  CFR  Part  240 

Broker-dealers.  Fraud.  Issuers. 
Reporting  and  recordkeeping 
requirements.  Securities.  f 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
is  amended  by  revising  the  specific 
authority  for  §  240.10b-21(T)  to  read  as 
follows: 

Authority':  15  U.S  C.  77c.  77d.  77g,  77j. 
77s.  77eee.  77ggg,  77nnn,  77sss,  77ttt.  78c. 
78d.  78t,  78),  78/,  78m,  78n,  78o.  78p.  78s, 
78w.  78x,  78//(d),  79q,  79t,  80a-20,  80a-23. 
80a-2q,  80a-37,  80b-3.  80b-4  and  80b-ll. 
unless  otherwise  noted. 
•         *         •         •         • 

Section  240.tOi>-21  also  issued  under  15 
t.S.C.  78b,  78c,  78i(a)(6),  78j(a),  78i(b), 
78o(c),  78w(a),  and  78dd(a); 


§240  10t>-21fr)    [Amended] 

2.  Section  240.10b-21(T)  is  amended 
by  removing  the  "(T)"  following  the 
section  number. 

Dated:  March  2,  1994. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc  94-5374  Filed  3-8-94,  845  am] 

BILUNQ  CODE  801CM)1-M 


•15U.S.C.  78w(8)(2), 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  No.  85F -01 76] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Synthetic  Petroleum 
Wax 

AGEhtCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  synthetic  petroleum  wax 
prepared  by  copolymerizalion  of 
ethylene  with  linear  (C.<  to  Ci;)  alpha- 
olefins  in  or  on  food.  This  action  is  in 
response  to  a  petition  filed  by  Petrolite 
Corp. 

DATES:  Effective  March  9, 1994;  written 
objectioni  and  requests  for  a  hearing  by 
April  a,  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Docltets  Management  Branch  (HFA- 
30.S).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 

RockMlle.  .MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Avdin  Orstan.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  S\V.. 
Washington,  DC  20204,  202-254-9515. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  m  the  Federal  Register  of 
May  17,  1985  (50  FR  20625).  FDA 
announced  that  a  food  additive  petition 
(FAP  5A3849)  had  been  filed  by 
Petrolite  Corp.,  369  Marshall  Ave.,  St. 
Louis,  MO  63119-1897,  proposing  that 
§  172.888  Synthetic  petroleum  wax  {21 
CFR  172.888)  be  amended  to  provide  for 
the  safe  use  in  or  on  food  of  synthetic 
petroleum  wax  prepared  by 
copolymerization  of  ethylene  with 
higher  alpha  olefins. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  is  more  accurately  described  as 
synthetic  petroleum  wax  prepared  by 
copol>Tnerization  of  ethylene  with 
linear  (C3  to  Ci:)  alpha-olefins.  The 
agenry  also  concludes  that  the  proposed 
food  use  of  this  additive  is  safe  and  that 
§  172.888  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 


inspection  at  the  Center  for  Food  Saftty 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  8,  1994,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  172  is 
amended  as  follows: 


PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  1 72  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  402,  409.  701, 
721  of  the  Federal  Food,  Dnig.  and  Cosmetic 
Art  (21  II..S.C.  321,  341,  342,  348.  371,  379e). 

2.  Section  172.888  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  172.888    Synthetic  petroleum  wax. 

*  •  •  •  • 

(a)  Sy-nthetic  petroleum  wax  is  a 
mixture  of  solid  hydrocarbons, 
paraffinic  in  nature,  prepared  by  either 
catalytic  polymerization  of  ethylene  or 
copolymerizalion  of  ethylene  with 
linear  (C3  to  C,:)  alpha-olefins,  and 
refined  to  meet  the  specifications 
prescribed  in  this  section. 
***** 

Dated:  February  25,  1994. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  94-5321  Filed  3-8-94;  8:45  ami 

BILUNG  CODE  4160-0l-f 


21  CFR  Part  177 

[Docket  No.  88F-OI 99] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene-octene 
copolymers,  ethylene-octene-hexene 
copolymers,  ethylene-octene-butene 
copolj-mers,  ethylene-octene-propylene 
copol>iners,  and  ethylene-octene-4- 
methylpentene-1  copolymers,  which 
contain  not  less  than  80  weight  percent 
of  polymer  units  derived  from  ethylene, 
as  articles  or  components  of  articles  for 
u.se  in  contact  with  food.  This  action  is 
in  response  to  a  petition  filed  by  the 
Dow  Chemical  Co. 

DATES:  Effective  March  9, 1994;  wTitten 
objections  and  requests  for  a  hearing  by 
Apr;!  8,  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockvi!le,MD  20857. 

FURTHER  INFORMATION  CONTACT:  Vir  D. 
Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216)",  Food  and 
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Dnig  Administration,  200  C  St.  SVV., 
Washington,  DC  20204.  202-254-9500. 
SUPP1.EMCNTARY  WFORMATKJN:  In  a  notice 
published  in  the  Federal  Register  of 
Jane  24,  1988  (53  FR  23798).  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4091)  had  been  filed  by  the 
Dow  Chemical  Co..  1803  Bldg.,'Door  7. 
Midland,  MI  48674,  proposing  that  the 
food  additive  regulations  be  amended  in 
§  177.1520  Olefin  polyTners  (21  CFR 
177.1520)  to  provide  for  the  safe  use  of 
ethylene-octene  copolymers,  ethylene- 
octene-hexene  copolymers,  ethyiene- 
octene-butene  copolymers,  ethylene- 
octeno-propylene  copolymers,  and 
ethylene- octcne-4-n'iethylpentene-l 
copolymers,  which  contain  not  less  than 
75  weight  percent  of  polymer  units 
derived  from  ethylene,  as  articles  or 
components  of  articles  for  use  in  contact 
with  food. 

The  notice  stated  that  the  copoi>mers, 
which  are  the  subject  of  this  action, 
would  contain  not  less  than  75  weight 
percent  of  pol>Tner  units  derived  from 
ethylene.  Upon  review  of  the  data 
presented  in  the  petition  and 
subsequent  amendments,  FDA 
determines  that  the  subject  copolymers 
should  contain  not  less  than  80  weight 
percent  of  poivTrier  units  derived  from 
ethylene.  The  attached  order  reflects 
this  change. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additives  is  safe  and  that  the 
regulations  in  §  177.1520  should  be 
amended  as  set  forth  below. 

In  accordance  wnlth  §171. 1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 


listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  end  tnat  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  a!  any 
time  on  or  before  April  8,  1994,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
pa.-licular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 


found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 
Food  additives.  Food  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safaty  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  .St-cs.  201,  402.  409,  721  of  the 
FPiJeral  Food.  Drug,  and  Cosmetic  Act  (21 
use  321.342.  348.  379e). 

2.  Section  177.1520  is  amended  by 
adding  a  new  paragraph  (a)(3)(i)(p),  and 
in  the  table  in  paragraph  (c)  by 
redesignating  item"3.1"  in  the  first 
column  as  item  "3. la"  and  revising  it, 
and  by  adding  a  new  item  "3.1b"  to  read 
as  follows: 

§  177.1520    Olefin  polymers. 

***** 

(a)*   *   * 

(3)*    *   • 

(i)*    *    • 

(e)  Olefin  basic  copol\7Rers 
manufactured  by  the  catalytic 
polymerization  of  ethylene  and  octene- 
1,  or  ethylene,  octene-1,  and  either 
hexene-1.  butene-1,  propylene,  or  4- 
methylpentene-1  shall  contain  not  less 
than  80  weight  percent  of  polymer  units 
derived  from  ethylene. 


[c] 
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Olefin  Polymers 


Melting  point  (MP)  or 
Density  softening  pomt  (SP) 

(Degrees  Centigrade) 


Maximum  extractable 

fraction  (expressed  as 

percent  by  weight  of 

polymer)  in  /V-hexane  at 

specified  temperatures 


Maximum  soluble 

fraction  (expressed  as 

percent  by  weight  of 

polymer)  in  xylene  at 

specified  temperatures 


3  la  Olefin  copolymers  described  in  paragraph       0.85-1.00 
(a)(3){ii  of  this  section  (or  use  in  articles  that 
contact  food  except  for  articles  used  for  pack- 
ing or  holding  food  during  cooking;  except 
olefin  copolymers  descrit^ed  in  paragraph 
(a)(3)(i)(8)  of  this  section  and  listed  in  item 
3.ibof  this  table. 

3, '  b  Ole''n  copolymers  descnbed  m  paragraph       0.9-1.00  .. 
(a)(3)(.)(e)  of  this  section  for  use  in  contact 
with  food  only  under  conditions  of  use  D,  E, 
F,  G.  and  H  descnbed  in  §  176.170(c)  of  this 
chapter,  Table  2 


5.5  pet  at  50°  C  30  pet  at  25°  C 


Do. 


Do. 


Dated:  February  28,  1994. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
IFR  Doc.  94-5320  Filed  3-8-94:  8;45  am] 

8ILUNG  CODE  «160-01-f 

DEPARTMENT  CF  DEFENSE 
Office  of  the  Secretary 

32CFRPart90 

[DoD  Instruction  7045.18] 

Collection  of  Indebtedness  Due  the 
United  States 

AGENCY:  Office  of  the  Secretary  of 

Dt'fer.s*^.  DoD. 
ACTiON:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
hereby  removes  32  CFR  part  90 
concerning  collection  of  indebtedness. 
This  part  has  ser\ed  the  purpose  for 
which  it  was  intended  and  is  no  longer 
valid. 

EFFECTIVE  DATE:  March  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  M  Bynum,  Correspondence  and 
Directives  Directorate,  1155  Defense 
Pentaoon.  Washington.  DC  20301-1155, 
(703)697-4111. 
SUPPLEMENTARY  INFORMATION: 
Dfp.irtrr.ent  of  Defense  information  on 
this  subject  may  be  found  in  DoD 
7000. 14-R,  Volume  5.  This  document 
may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
SpringHeld.  VA  22161. 

List  of  Subjects  in  32  CFR  Part  90 

Claims.  Government  employees, 
Militar\-  personnel.  Wages. 


PART  90— [REMOVED] 

Accordingly,  by  the  authoritv  of  10 
U.S.C.  301,  32  CFR  part  90  is  removed. 

Dated:  March  3,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
jFR  Doc.  94-5330  Filed  3-8-94;  8:45  am] 

BILUNa  CODE  SOOO-04-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-300319A;  FRL-4760-2] 
RIN  2070-AB78 

Alkyl  (C,:-C:'.)  Methacryiate- 
Mettiacrylic  Acid  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
e.xemption  from  the  requirement  of  a 
tolerance  for  residues  of  alkyl  (Cii-Cid) 
methacrylate-methacrylic  acid 
copolymer  when  used  as  an  inert 
ingredient  (stabilizer,  component  of 
spray  drift  retardant)  in  pesticide 
formulations  applied  to  growing  crops 
only.  Allied  Colloids,  Inc.,  requested 
this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  9. 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  |OPP- 
300319A1,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 


objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protei:tion  .Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hvvy.,  Arlington, 
\'.\  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Division  (7505W),  Environmental 
Protection  Agencv,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  2800  Crystal 
Drive,  North  Tower.  6th  Floor. 
Arlington.  VA  22202,  (703)-30H-B320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Januar>'  12.  1994  (59 
FR  1700),  EPA  issued  a  proposed  rule 
that  gave  notice  that  Allied  Colloids, 
Inc.,  P.O.  Box  820,  Suffolk,  VA  23434, 
had  submitted  pesticide  petition  (PP) 
4E4277  to  EP.\  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  alkyl  (Ci:-C>(,)  methacrylate- 
methacrvlic  arid  copolymer  when  used 
as  a  stabilizer  or  component  of  spray 
drift  retardant  in  pesticide  formulations 
applied  to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
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in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
p)esticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyelhylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatoraaceous  earth;  thickeners  such  as 
carrag'-jenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispen.sers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Ba.sed  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  Lhis 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and.'or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  bv  the  fee  pres<jribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 


statement  of  the  factual  issue{s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
req'jest  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  173.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(0. 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant ');  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  Presidents  priorities,  or 


the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatorv  Flexibility  Act  (Pub,  L.  95- 
354,  94  Stat.  1164.  s'U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerancf 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  2495C). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeepinr 
requirements. 

D.ited:.  February  28,  1994. 

Douglas  D.  CampI, 

Director.  Office  of  Pesticide  Progrcms. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180- [.AMENDED] 

1.  The  authority  citation  for  part  18P 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1001,  by  amending 
paragraph  (d)  in  the  table  therein  by 
adding  and  alphabetically  inserting  thr 
following  inert  ingredient,  to  read  as 
follows: 

§180.1001     Exempbons  from  the 
requiremert  of  a  tolerance. 
«  •  •  •  • 

(d)*     *      • 


Inert  ingredients 


Limits 


Uses 


Alkyl  (Ci2  -  C;(,)  metr^acrylale-methacryUc  actd  copoly- 
mer, minimum  molecular  weight  11,900.. 


Stabilizer,  component  of  spray  dnft  retardant. 
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BILUNO  COD€  S&60-50-F 

40  CFR  Part  180 
{OPP-30O318A;  FRL-4760-<J] 
R1N  207&-AB78 

Maleic  Acid  Monoethyl  Ester-Vinyl 
Methyl  Ettier  Copolymer,  Maleic  Acid 
Monoisopropyl  Ester-Vinyl  Methyl 
Ether  Copolymer,  Maleic  Acid 
Monobutyl  Ester-Vinyl  Methyl  Ether 
Copolymer;  Tolerance  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  maleic  acid 
monoethyl  ester-vinyl  methyl  ether 
copolymer,  maleic  acid  monoisopropyl 
ester-vinyl  methyl  ether  copolymer,  and 
maleic  acid  monobutyl  ester-vinyl 
methyl  ether  copolymer  when  used  as 
inert  ingredients  (seed-coating 
adhesives,  gels,  and  antitranspirants)  in 
pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  harvest,  and  animals. 
International  Specialty  Products 
requested  this  regulation. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  9, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [OPP- 
300318A1.  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SVV.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Division  (7505VV),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 


and  telephone  number:  2800  Crystal 
Drive,  North  Tower,  6th  Floor, 
Arlington,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  12,  1994  (59 
FR  1702),  EPA  issued  a  proposed  rule 
that  gave  notice  that  International 
Specialty  Products.  1361  Alps  Rd., 
Wayne,  NJ  07470.  had  submitted  to  EPA 
the  following  pesticide  petitions  (PPs): 
(1)  3E4243,  maleic  acid  monoethyl 
ester-vinyl  methyl  ether  copolymer;  (2) 
3E4248,  maleic  acid  monisopropyl 
ester-vinyl  methyl  ether  copolymer;  and 
(3)  3E4247,  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer 
requesting  that  the  Administrator 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.100Uc)  and  (e)  by  establishing 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  these 
copolymers  when  used  as  inert 
ingredients  (seed-coating  adhesives, 
gels,  and  antitranspirants)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advi.sory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemptions 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 


objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  bv  the  fee  prescribed  by 
40  CFR  180.33('i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
W'hich  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  S 100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
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or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24Q50). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 


and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.1001,  by  amending 
paragraphs  (c)  and  (e)  in  the  tables 
therein  by  adding  and  alphabetically 
inserting  the  following  inert  ingredients, 
to  read  as  follows: 

§180.1001     Exemptions  from  ttie 
requirement  of  a  tolerance. 


(c)  *     *     * 


lr>ert  ingredients 


Limits 


Uses 


Maleic  acid  monoethyl  ester-vinyl  mettiyl  ether  copoly- 
mer, CAS  No.  25087-06-3.  minimum  average  mo- 
lecular weight  46,000. 

Maleic  acid  monoisopropyl  ester-vinyl  methyl  ether 
copolymer,  CAS  No.  31307-95-6,  minimum  average 
molecular  weight  49,000. 

Maleic  acid  monobutyl  ester-vinyl  methyl  ether  copoly- 
mer, CAS  No.  25119-68-0,  minimum  average  mo- 
lecular weight  52,000.. 


Seed-coating  adhesive,  gel,  and  antitranspirant. 


Seed-coating  adhesive,  gel,  and  antitranspirant. 


Seed-coating  adhesive,  gel,  and  antitranspirant. 


Inert  ingredients 


Limits 


Uses 


Maleic  acid  monoethyl  ester-vmyl  methyl  ether  copoly-         Seed-coating  adhesive,  gel,  and  antitranspirant. 

mer,  CAS  No.  25087-06-3,  minimum  average  mo- 
lecular weight  46,000. 

Maleic  acid  monoisopropyl  ester-vinyl  methyl  ether         Seed-coating  adhesive,  gel,  and  antitranspirant. 

copolymer,  CAS  No.  31307-95-6,  minimum  average 
molecular  weight  49,000. 

Maleic  acid  monobutyl  ester-vinyl  methyl  ether  copoly-         Seed-coating  adhesive,  gel,  and  antitranspirant. 

mer.  CAS  No.  25119-68-0,  minimum  average  mo- 
lecular weight  52,000.. 
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BILLING  CODE  &560-50-F 

40  CFR  Part  180 

[OPP-300317A;  FRL-4760-t] 
RIN  207&-AB78 

Cross-linked  Polyurea-Type 
Encapsulating  Polymer;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  cross-linked 
pohoirea-type  encapsulating  polymer 


when  used  as  an  inert  ingredient 
(encapsulating  agent)  in  pesticide 
formulations  for  application  to  animals. 
Zeneca  Ag  Products  requested  this 
regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  9,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [OPP- 
300317A1.  mav  be  submitted  to:  Hearing 
Clerk  (1900),  iinvironmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SVV., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 


(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  IX  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Connie  Welch,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  2800  Crystal 
Drive.  North  Tower,  6th  Floor, 
Arlington.  VA  22202,  (703)-308-832O. 
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SUPPLEMENTARY  INFOflMATION:  In  the 
Federal  Register  of  January  12,  1994  (59 
FR  1704),  EPA  issued  a  proposed  rule 
that  gave  notice  that  Zeneca  Ag 
Products,  P.O.  Box  751.  Wilmington.  DE 
1^)897,  had  submitted  pesticide  petition 
(PP)  3E4269  to  EPA  requesting  that  the 
.Administrator,  pursuant  to  section 
408le)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  21  U.S.C.  346a(e). 
propose  to  amend  40  CFR  180.1001(e) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  cross-linked  polyurea-type 
encapsulating  polymer  when  used  as  an 
inert  ingredient  (encapsulating  agent)  in 
pesticide  formulations  for  application  to 
animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  infonnation  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
puhlu  atinn  of  this  document  in  the 
Federal  Register,  file  written  objections 


and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and./or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  E.xecutive  Order.  Under  section  3(0. 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating -serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatorv  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28.  1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371.    * 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows; 

§180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 
«         .         .         »         • 

(e)  *     *     " 


Inert  Ingredients 


Limits 


Uses 


Cross-linked  polyurea-type  erviapsulating  polymer 


Encapsulating  agent 
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40  CFR  Part  185 

[OPP-300238A;  FRL-^535-9] 

RIN  No.  2070-AB78 

Dicofol;  Revocation  of  Food  Additive 
Tolerance 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  revoking  the  food 
additive  tolerance  for  residues  of  the 
pesticide  dicofol  (l,\-bis[p- 
chlorophenyl)-2,2,2-trichloro-cthanol) 
in  or  on  dried  tea.  This  action  is  being 
taken  because  EPA  has  determined  that 
this  food  additive  regulation  is 
inconsistent  with  the  Delaney  Clause  in 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  9,  1994. 

ADDRESSES:  Written  objections,  requests 
for  a  hearing,  and/or  requests  of  stays 
identified  by  the  document  control 
number,  OPP-300238A,  must  be 
submitted  by  April  8.  1994  to:  Hearing 
Clerk  (19001,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  shall  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
En\-ironmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  2C460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to;  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch,  OFP  (Tolerance  Fees),  P.O.  Bo.x 
360277M.  Pittsburgh.  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT: 

Niloufar  Nazmi,  Special  Review  Branch 
(7508W),  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  3rd  Floor, 
Westfield  Building,  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA,  Telephone:  (703)- 
308-8028. 


SUPPLEMENTARY  INFORMATION: 
I.  Introduction  and  Background 

A.  Introduction 

Dicofol  is  used  to  control  mites  on  tea 
grown  outside  of  the  United  States. 
Although  dicofol  is  not  registered  for 
use  on  tea  in  the  U.S.,  a  food  additive 
regulation  of  45  ppm  (parts  per  million) 
has  been  established  to  cover  residues 
on  imported  tea.  In  1989,  the  State  of 
Cahfomia,  Natural  Resources  Defense 
Council  (NRDC),  PubUc  Citizen,  the 
AFL-CIO.  and  others  petitioned  the  EPA 
to  revoke  several  food  additive 
regulations,  including  dicofol  on  dried 
tea,  arguing  that  the  focd  additive 
regulations  at  issue  violated  the  Delaney 
Clause  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C.  301  et 
seq).  EPA  proposed  to  revoke  this  food 
additive  regulation  (see  the  Federal 
Register  of  October  4,  1991  (56  FR 
50466))  based  on  its  determination  that 
this  food  additive  regulation  is 
inconsistent  with  the  Delaney  Clause 
because  dicofol  induces  cancer  in 
animals  and  this  regulation  permitted 
exposure  to  dicofol  residues  posing  a 
greater  than  de  minimis  cancer  risk. 
Comments  have  been  filed  in  response 
to  EPA's  preliminary  determinations 
and  are  addressed  in  this  document. 

B.  Statutory  Background 

The  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  301  et  seq.) 
authorizes  the  estabhshment  of  the 
maximum  permissible  levels  of 
pesticides  in  foods,  which  are  referred 
to  as  "tolerances"  (21  U.S.C.  346(a). 
348).  Without  such  tolerances  or 
exemptions  from  tolerances,  a  food 
containing  pesticide  residues  is 
"adulterated"  under  section  402  of  the 
FFDCA  and  may  not  legally  be  moved 
in  interstate  conunerce  (21  U.S.C.  342). 
Monitoring  and  enforcement  are  carried 
out  by  the  Food  and  Drug 
Administration  (FDA)  and  the  United 
States  Department  of  Agriculture 
(USDA). 

Under  section  408  of  the  FFDCA. 
tolerances  or  exemptions  from 
tolerances  are  established  for  pesticide 
residues  in  raw  agricultural 
commodities  (RAC).  In  setting  these 
tolerances  under  the  FFDC\,  EPA  must 
make  a  finding  that  the  promulgation  of 
the  rule  would  "protect  the  public 
health"  by  considering,  among  other 
things,  the  following:  the  necessity  for 
the  production  of  an  adequate, 
wholesome,  and  economical  food 
supply;  additional  ways  in  which  the 
consumer  may  be  affected  by  the 
pesticide;  and  the  usefulness  of  the 
pesticide  for  which  a  tolerance  is  being 
sought.  (21  U.S.C.  346a(b)).  EPA  has 
interpreted  section  409  as  authorizing 


food  additive  regulations  (sometimes 
referred  to  as  section  409  tolerances)  for 
pesticide  residues  in  processed  foods. 
Under  EPA  policy,  a  food  additive 
regulation  is  needed  if  the  concentration 
of  the  pesticide  residue  in  a  processed 
food,  when  ready  to  eat,  may  be  greater 
than  the  tolerance  prescribed  for  the 
RAC  from  which  the  processed  food  is 
derived,  or  if  the  processed  food  is 
treated  or  comes  in  contact  with  a 
pesticide,  such  as  in  storage  facilities.  If 
the  pesticide  residue  level  results  from 
treatment  of  the  RAC  and  is  at  or  below 
the  section  408  tolerance  level  of  the 
RAC  which  is  being  processed,  the 
"flow-through"  provision  of  FFDCA 
section  402  provides  that  the  section 
408  tolerance  covers  the  pesticide 
residues  in  both  the  RAC  and  resulting 
processed  commodities. 

Before  a  food  additive  regulation  may 
be  established,  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  (21  U.S.C.  348(cJ(3)).  Relevant 
factors  in  this  safety  determination 
include:  (1)  the  probable  consumption 
of  the  pesticide  or  its  metabohtes:  (2) 
the  cumulative  effect  of  the  pesticide  in 
the  diet  of  man  or  animals,  taking  into 
account  any  related  substances  in  the 
diet;  and  (3)  appropriate  safety  factors  to 
relate  the  animal  data  to  the  human  risk 
evaluation.  Section  409  also  contains 
the  Delaney  Clause,  which  specifically 
provides  that,  with  limited  exceptions, 
no  additive  is  deemed  safe  if  it  has  been 
fovmd  to  induce  cancer  in  man  or 
animals.  (21  U.S.C.  348(c)(5)). 

Before  a  pesticide  may  be  sold  or 
distributed,  it  must  be  registered  under 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFR,«l).  To  qualify  for 
registration,  a  pesticide  must,  among 
other  things,  perform  its  intended 
function  without  causing  "unreasonable 
adverse  effects  on  the  environment."  (7 
U.S.C.  136a(c)(5)).  The  term 
"unreasonable  adverse  effects  on  the 
environment"  is  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide."  (7  U.S.C.  136(bb)}. 

C.  Begulatory  Background 

A  food  additive  regulation  of  45  parts 
per  million  (ppm)  for  dicofol  residues  in 
dried  tea  is  codified  at  40  CFR  185.410. 
There  is  no  associated  section  408 
tolerance  for  any  raw  form  of  tea  from 
which  the  dried  tea  is  derived. 

As  mentioned  above,  in  1989  EPA 
was  petitioned  to  revoke  certain  food 
additive  regulations,  including  dicofol 
on  dried  tea,  on  the  grounds  that  the 
regulations  were  inconsistent  with  the 
Delaney  Clause.  EPA  responded  to  the 
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petition  by  stating  the  Agency  would 
propose  re%ocation  unless  adequate  data 
on  residues  and  processing  were 
submitted  to  show  the  lifetime  caacer 
risk  for  humans  is  no  greater  than  de 
minimis  (55  FR  17568.  Apr.  25. 1990). 
Ahhough  additional  data  were 
submitted  for  dicofol  on  tea.  EPA 
conckided  the  data  submitted  were  not 
adequate  to  demonstrate  a  de  minimis 
risk.,  and  thus  the  Agency  stated  it 
would  fake  action  to  revoke  the  food 
additive  regulation  for  dicofol  on  dried 
tea  (56  FR  7750,  Feb.  25. 1991). 

EPA  proposed  to  revoke  the  food 
additive  regulation  for  tea  in  the  Federal 
Register  of' October  4,  1991  (56  FR 
50466).  The  proposal  was  issued 
because  available  data  showed  the  food 
additive  regulation  for  dicofol  on  dried 
tea  was  inconsistent  with  the  Delaney 
Clause  of  the  FFDCA,  that  is  because 
dicofol  induces  cancer  in  animals  and 
the  regulation  permitted  exposure  to 
dicofol  residues  posing  a  greater  than  de 
minimis  cancer  risk. 

In  a  separate  notice.  EPA  also 
ri-quested  public  comment  on  an  EPA 
assessment  of  dicofol's  carcinogenicity 
(56  FR  67269.  Dec.  30,  1991).  On 
December  4,  1991,  EPA's  Carcinogen 
Ri-view  and  Verification  Effort  (CRAVT) 
met  to  discuss  the  carcinogenicity  of 
dicofol.  CR-WE  made  a  tentative  finding 
that  dicofol  should  be  classified  in 
Group  C  (possible  human  carcinogen) 
under  EPA's  Cancer  Assessment 
Guidelines,  pending  review  by  EPA's 
Office  of  Health  and  Environmental 
Assessment  (OHEA).  While  there  were 
differing  conclusions  about  whether  it 
would  be  appropriate  to  develop  a 
quantitative  estimate  of  human  cancer 
risk.  CR.\VE,  OHEA,  and  EPA's  Office 
of  Pesticide  Programs  all  agreed  that 
dicofol  should  be  classified  in  Group  C. 

On  July  8.  1992.  the  Ninth  Circuit 
court  rejected  EPA's  interpretation  of 
the  Delaney  Clause  as  subject  to  a  de 
minimis  e.xception  and  set  aside  EPA's 
order  responding  to  the  petition  filed  by 
the  State  of  California  and  others.  Les  v. 
Reillv.  968  F.  2d  985  (9th  Cir.  1992)  cert. 
denied.  113  S.  Ct.  1361  (1993).  The 
court  ruled  that  food  additive 
regulations  are  barred  for  any  pesticides 
that  have  been  found  to  induce  cancer 
in  animals  or  humans,  regardless  of  the 
level  of  risk. 

T^e  manufacturers  of  dicofol.  Rohm 
and  Haas  Co.  and  Makhteshim-Agan 
.\merica.  Inc.  (MAA),  recently 
petitioned  EPA  to  establish  a  section 
408  tolerance  for  the  raw  agricultural 
commodity,  "plucked  tea."  EPA  is 
currently  reviewing  this  petition.  In  a 
related  matter.  EPA  published  a  notice 
in  the  February  5,  1993  Federal  Register 
requesting  comments  an  a  range  of 


issues  related  to  regulating  pesticide 
residues  in  both  raw  and  processed 
commodities.  EPA's  final  position  on 
several  of  these  issues  (such  as 
determining  when  a  food  is  "ready-to- 
eat"  within  the  meaning  of  the  Delaney 
Clause  and  coordinating  tolerances  in 
raw  foods  when  Delaney  bars  residues 
in  resulting  processed  foods)  could 
affect  the  regulatory  status  of  dicofol 
residues  in  or  on  various  forms  of  tea. 

II.  Response  to  Comments 

Comments  were  submitted  on  both 
the  proposed  revocation  and  the  CR^'W^ 
meeting  minutes  (Ref.  1)  by  both 
manufacturers  of  dicofol.  These 
comments,  which  were  submitted  prior 
to  the  Ninth  Circuit  court's  decision, 
generally  criticize  EPA's  decision  to 
revoke  dicofol  under  a  de  minimis 
interpretation  of  the  Delaney  Clause. 
These  comments  address  whether  the 
risk  associated  with  dicofol  dietary 
exposure  should  be  quantified,  the 
magnitude  of  the  risk  posed  to  humans, 
and  dicofol  residues  in  various  forms  of 
tea.  Because  of  the  Ninth  Circuit  court's 
decision,  the  only  issue  relevant  to 
today's  final  revocation  is  whether 
dicofol  has  been  found  to  induce  cancer 
in  man  or  animals.  However,  for  the 
completeness  of  EPA's  record,  the 
Agency  has  responded,  at  least  briefly, 
to  all  significant  comments.  Moreover, 
as  noted  above,  EPA  may  consider  some 
of  the  information  submitted  in 
comments  in  future  actions  related  to 
regulating  dicofol  residues  in  or  on  tea. 

Comment:  In  its  submission  dated 
October  25. 1991  (Ref.  2).  Rohm  and 
Haas  Co.  contends  that  EPA  would  not 
consider  "low  end,"  or  unquantified 
Group  C.  carcinogens  as  animal 
carcinogens  if  the  data  base  and  weight 
of  the  evidence  used  were  insufficient. 
In  support  of  their  contention  that 
dicofol  met  this  exception  to 
consideration  under  the  Delaney  Clause, 
they  cite  the  following  paragraph  from 
EPA's  policy  notice  on  the  Delaney 
Paradox: 

*     *     •  a  pesticide  may  be  classified  in 
Group  C  because  the  data  on  whether  the 
chemical  is  an  animal  carcinogen  are  limited 
or  uncertain,  e.g..  if  the  data  are  equivocal, 
unreliable,  or  subject  to  significant  doubt,  or 
if  only  benign  tumors  occurred.  If  the  Agency 
determines  that  the  weight  of  the  evidence 
does  not  support  treating  the  chemical  as  an 
animal  carcinogen,  the  Agency  will  not  treat 
the  chemicals  as  falling  within  the  Dehney 
clause  bar.  The  Agency  will,  of  course,  in  cny 
such  determination,  set  forth  the  reasons  for 
its  judgement.  For  example,  a  pesticide  may 
be  classified  as  belonging  in  Group  C  because 
the  pesticide  is  a-ssociated  with  an  increase 
in  tumors  in  only  one  sex  of  one  species  with 
a  lack  of  a  clear  dose/response  relationship. 
Assuming  that  mutagenic  data  are  negative 


and  that  structure/activity  analysis  shows  no 
association  with  known  carcinogens,  the 
Agency  generally  would  consider  such  a 
pesticide  to  be  at  the  'low'  end  of  the  Group 
C  range.  It  is  doubtful  that  the  Agency  would 
require  a  quantification  of  the  carcinogenic 
risk,  and  in  such  a  case,  the  Delaney  clause 
would  not  be  deemed  applicable. 

(53  FR  4112-13.  October  19, 1988). 
Rohm  and  Haas  concludes  their 
argument  by  saying  that  EPA  made  a 
final  determination  that  the  animal  data 
on  dicofol  are  limited  and  insufficient 
for  risk  assessment  purposes. 

EPA 's  response:  "This  comment  raises 
the  only  issue  that  was  not  rendered 
irrelevant  by  the  Les  v.  Reilly  decision: 
whether  dicofol  induces  cancer  within 
the  meaning  of  the  Delaney  Clause.  EPA 
believes  the  quoted  language  from  the 
Delaney  paradox  notice  has  only  limited 
relevance  here  because  that  notice  dealt 
primarily  with  EPA's  interpretation  of 
the  Delaney  Clause  as  subject  to  a  de 
minimis  exception.  In  any  event.  EPA 
does  believe  it  is  necessary  to  carefully 
examine  pesticides  classified  in  group  C 
of  the  Cancer  Assessment  Guidelines  to 
determine  whether  they  meet  the 
Delaney  Clause's  induce  cancer 
standard.  In  construing  the  "induce 
cancer"  standard  as  to  animals.  EPA 
continues  to  follow  a  weight  of  the 
evidence  approach.  As  regards  animal 
carcinogenicity.  EPA,  in  general,  agrees 
with  FDA's  explanation  of  the  term 
"induce  cancer": 

The  carcinogenicity  of  a  substance  in 
animals  is  established  when  administration 
in  adequately  designed  and  conducted 
studies  results  in  an  increase  in  the  incidence 
of  one  or  more  types  of  malignant  (or.  where 
appropriate,  a  combination  of  benign  and 
malignant)  neoplasms  in  treated  animals 
compared  to  untreated  animals  maintained 
under  identical  conditions  except  for 
exposure  to  the  test  compound. 
Determination  that  the  incidence  of 
neoplasms  increases  as  the  result  of  exposure 
to  She  test  compound  requires  a  full 
biological,  pathological,  and  statistical 
evaluation.  Statistics  assist  in  evaluating  the 
biological  conclusion,  but  a  biological 
conclusion  is  not  determined  by  the 
statistical  results. 

(52  FR  49577.  Dec.  31, 1987). 

Dicofol  has  been  shown  to  produce  a 
statistically  significant  increase  of 
hepatocellular  adenomas  and  combined 
hepatocellular  adenomas  and 
carcinomas  in  male  mice  (B6C3F1)  at 
two  doses  tested  (Ref.  3).  There  was  also 
a  statistically  significant  positive  trend 
of  adenomas  and  combined  adenomas 
and  carcinomas.  Although  the 
background  incidence  of  hepatocellular 
adenomas  in  male  B6C3F1  mice  is 
generally  high  (Ref.  4).  there  were  no 
hepatocellular  adenomas  in  the 
concurrent  control  animals.  In  addition. 
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as  noted,  there  was  a  statistically 
significant  increase  for  adenomas  and 
combined  adenomas  and  carcinomas  at 
both  tested  doses,  and  there  was  a 
statistically  significant  positive  trend  for 
adenomas  and  combined  adenomas  and 
carcinomas.  EPA  believes  combining 
adenomas  and  carcinomas  is 
appropriate  tor  this  type  of  tumor.  These 
study  results  show  that  dicofol  induces 
cancer  in  animals.  In  its  weight  of  the 
evidence  determination,  EPA 
considered  two  2-year  bioassays  in  two 
strains  of  rats  which  were  negative  as  to 
carcinogenicity  (Ref.  5).  mutagenicity 
data  (Ref.  6),  and  structure  activity 
comparisons  (Ref.  7).  None  of  the 
information,  including  the  negative 
cancer  studies,  is  of  such  weight  that  it 
affects  EPA's  determination  that  the 
increased  incidence  of  adenomas  and 
combined  adenomas  and  carcinomas  in 
male  mice  was  the  result  of  exposure  to 
the  test  compound. 

Comment.  Substantial  comments  and 
data  were  presented  by  both 
manufacturers  on  the  issue  of  whether 
dicofol  residues  on  tea  posed  a  de 
minimis  cancer  risk.  Rohm  and  Haas 
presented  analyses  and  data  in  support 
of  their  contention  that  a  quantitative 
risk  assessment  was  not  appropriate  for 
dicofol.  MAA  presented  data  regarding 
the  residues  of  dicofol  in  both  dried  and 
brewed  tea. 

EPA's  response:  The  question  of 
whether  it  is  appropriate  to  do  a 
quantitative  cancer  risk  assessment  for 
dicofol  has  proven  a  difficult  one  for 
EPA.  As  explained  in  the  preamble  of 
the  proposed  revocation,  EPA's  position 
on  this  issue  has  shifted  several  times. 
Following  issuance  of  the  proposal  and 
in  light  of  the  new  data  supplied  by 
Rohm  and  Haas,  EPA  has  held  two 
meetings  of  the  CRAVE  committee  on 
dicofol  and  the  Office  of  Pesticide 
Programs  Cancer  Assessment  Peer 
Review  Committee  met  to  reconsider 
dicofol.  Nonetheless,  the  issue  of 
whether  a  quantitative  cancer  risk 
assessment  for  dicofol  is  appropriate  has 
not  been  fully  resolved.  For  the  purpose 
of  responding  to  comments,  however, 
EPA  is  willing  to  state  that,  regardless 
of  what  risk  numbers  are  calculated  by 
a  quantitative  assessment,  the  weight  of 
the  qualitative  evidence  on  cancer 
indicates  that  dicofol  poses  no  greater 
than  a  negligible  cancer  risk  to  humans. 
Additionally,  EPA  has  examined  the 
residue  data  submitted  by  NL\A  and 
concluded  that  the  anticipated  residues 
of  dicofol  in  brewed  tea  are  0.005  ppm. 
The  previous  risk  assessment  for  dicofol 
on  dried  tea  was  based  on  the 
assumption  of  45  ppm  dicofol  in  tea. 
Use  of  the  newer,  more  realistic  residue 
assumption  in  a  quantitative  risk 


assessment  for  dicofol  would  lower  the 
estimated  upper-bound  lifetime  cancer 
risk  by  approximately  five  orders  of 
magnitude.  All  of  this  suggests  that  had 
the  court  allowed  a  de  m.inimis 
interpretation  in  Les  v.  Beilly,  EPA 
would  not  be  finalizing  this  revocation. 

Comment:  MA,'^  argued  that  it  was 
inappropriate  for  EPA  to  proceed  with 
a  revocation  of  a  FFDCA  tolerance 
before  giving  pesticide  registrants  a 
formal  opportunity  under  FIFRA  to 
produce  data  showing  that  the  risks 
posed  by  the  pesticide  use  are  de 
minimis. 

EPA's  response:  This  comment  is 
made  moot  by  the  fact  that  MAA  now 
has  submitted  residue  data,  which  has 
been  examined  by  EPA.  Nonetheless, 
EPA  would  like  to  make  clear  that  under 
the  FFDCA  the  burden  of  establishing 
the  safety  of  a  food  additive  regulation 
rests  with  the  proponent  of  the 
regulation.  40  CFR  179.91: 
Environmental  Defense  Fund  v.    . 
Department  of  Health,  Education,  and 
Welfare,  428  F.2d  1083, 1092  n.27  (D.C. 
Cir.  1971).  Where  EPA  has  insufficient 
data  to  support  an  existing  FFDCA 
tolerance  regulation,  the  fact  that  it  had 
explicit  authority  under  a  separate 
statute  to  require  submission  of  data 
does  not  require  EPA  to  leave  this 
inadequately  supported  regulation  in 
force  until  it  has  requested  and 
reviewed  the  information. 

Comment:  The  United  Planters' 
Association  of  Southern  India  argues 
that  the  revocation  of  the  section  409 
tolerance  for  dicofol  would  have  a 
severe  economic  impact  on  the  tea 
growers  and  exporters  of  India  since 
dicofol  plays  a  crucial  role  in  mite 
control.  In  addition,  LTASI  states  that 
the  growers  will  be  faced  with  difficulty 
because  they  must  choose  not  to  treat 
the  tea  plants  with  dicofol  or  separate 
the  dicofol  treated  teas  from  the  rest  in 
warehouses  and  on  the  fields. 

EPA 's  response:  India  is  a  large 
producer  of  tea,  but  less  than  one-tliird 
of  the  tea  produced  in  India  is  exported 
to  the  U.S.  EPA  proprietary  data  (1987) 
indicate  that  alternative  chemicals  are 
used  in  India  more  than  dicofol  for 
control  of  mites;  specifically,  less  than 
30%  of  tea  grouTi  in  India  is  treated 
with  dicofol.  Availability  of  alternatives 
should  eliminate  the  economic  hardship 
that  would  otherwise  be  felt  by  growers 
and  exporters.  Even  if  the  impact  of  not 
using  dicofol  were  significant  on  current 
users,  the  impact  on  world  tea  markets 
and  prices  would  probably  be  negligible 
because  the  percent  of  tea  crop  treated 
with  dicofol  and  exported  to  the  U.S. 
appears  to  be  less  than  ten  percent.  In 
any  event,  under  the  Ninth  Circuit 
Court's  ruling  of  the  Delaney  Clause, 


consideration  of  benefits  is  not 
authorized. 

III.  Revocation  of  the  Food  Additive 
Regulation  for  Dicofol  on  Dried  Tea 

EPA  is  revoking  the  food  additive 
regulation  of  45  ppm  for  residues  of 
dicofol  in  dried  tea  based  on  EPA's 
determination  that  this  food  additive 
regulation  is  inconsistent  with  the 
Delaney  Clause  of  the  FFDCA  because 
EPA  has  determined  dicofol  induces 
cancer  in  mice.  EPA's  proposal  was 
based,  in  addition  to  the  "induce 
cancer"  finding,  on  the  grounds  that  the 
cancer  risk  posed  by  dicofol  on  tea  was 
greater  than  de  minimis.  The  decision  in 
Les  V.  Reilley,  however,  has  clarified 
that  the  only  issue  involving  cancer 
under  the  Delaney  Clause  is  whether  or 
not  the  pesticide  induces  cancer,  not  the 
magnitude  of  the  cancer  risk. 
Accordingly,  EPA  is  not  basing  this 
revocation  on  the  magnitude  of  dicofol's 
cancer  risk. 

IV.  Procedural  Matters 

A.  Filing  of  Objections  and  Requests  for 
Hearings 

Any  person  adversely  affected  by  this 
final  rule  may  file  written  objections  to 
the  final  rule,  and  may  include  with  any 
such  objection  a  written  request  for  an 
evidentiary  hearing  on  the  objerfion. 
Such  objections  must  be  submitted  to 
the  Hearing  Clerk  on  or  before  April  8, 
1994.  A  copy  of  the  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  shall  be  submitted  to  the  Office  of 
Pesticide  Programs  Docket  Room. 
Regulations  applicable  to  objections  and 
requests  for  hearings  are  set  out  at  40 
CFR  parts  178  and  179.  Those 
regulations  require,  among  other  things, 
that  objections  specify  with  particularity 
the  provisions  of  the  final  rule  objected 
to,  the  basis  for  the  objections,  and  the 
relief  sought.  Additional  requirements 
as  to  the  form  and  manner  of  the 
submission  of  objections  are  set  out  at 
40  CFR  178.25.  The  Administrator  will 
respond  as  set  forth  in  40  CFR  178.30, 
178.35,  and/or  178.37  to  objections  that 
are  not  accompanied  by  a  request  for 
evidentiary  hearing. 

A  person  may  include  with  any 
objection  a  written  request  for  an 
evidentiary  hearing  on  the  objec^tion.  A 
hearing  request  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  any  evidence  relied  upon 
by  the  objeclor.  Additional  requirements 
as  to  llie  form  and  manner  of 
submission  of  requests  for  an 
evidentiary  hearing  are  set  out  at  40  CFR 
178.27.  Under  40  CFR  178.32(c).  the 
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Administrator,  where  appropriate,  will 
make  rulings  on  any  issues  raised  by  an 
objection  if  such  issues  must  be 
resolved  prior  to  determining  whether  a 
request  for  an  evidentiary  hearing 
should  be  granted.  The  Administrator 
will  respond  to  requests  for  evidentiary 
hearings  as  set  forth  in  40  CFR  178.30. 
178.32.  178.35.  178.37,  and/or  179.20. 
Under  40  CFR  178.32Cb).  a  request  for  an 
evidentiary  hearing  on  an  objection  will 
be  granted  if  the  objection  and  request 
have  been  properly  submitted  and  if  the 
Administrator  determines  that  the 
material  submitted  show:  (1)  There  is  a 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing;  (2)  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor:  and  (3)  resolution  of  one  or 
more  of  the  factual  issues  in  the  manner 
sought  by  the  person  requesting  the 
hearing  would  be  adequate  to  justify  the 
action  requested. 

Any  person  wishing  to  comment  on 
any  objections  or  requests  for  a  hearing 
may  submit  such  comments  to  the 
Hearing  Clerk  on  or  before  April  25. 
1994. 

B.  Effective  Date  and  Stays  of  Effective 
Date 

EPA  proposed  to  make  this  revocation 
effective  30  days  following  publication 
in  the  Federal  Register  of  this 
document.  EPA  received  no  comment 
on  this  issue  other  than  speculation  by 
Rohm  and  Haas  and  MAA  that  this 
would  disrupt  the  tea  market.  EPA  has 
extended  the  period  30  days  to  allow  for 
consideration  of  petitions  regarding  a 
stay  of  the  effective  date. 

This  final  rule  shall  become  effective 
May  9,  1994.  A  copy  of  the  stay  request 
filed  w  ith  the  Hearing  Clerk  shall  be 
submitted  to  the  Office  of  Pesticide 
Programs  Docket  Room.  A  person  filing 
objections  to  this  final  rule  may  submit 
with  the  objections  a  petition  to  stay  the 
effedive  date  of  this  final  rule.  Such 
stay  petitions  must  be  submitted  to  the 
Hearing  Clerk  on  or  before  April  8, 
1994.  A  stay  may  be  requested  for  a 
specific  time  period  or  for  an  indefinite 
time  period.  The  stay  petition  must 
include  a  citation  to  this  final  rule  and 
the  specific  food  additive  regulation  as 
to  which  the  stay  is  sought,  the  length 
of  time  for  which  the  stay  is  requested, 
and  a  full  statement  of  the  factual  and 
legal  grounds  upon  which  the  petitioner 
relies  for  the  stay.  If  a  petition  for  a  stay 
is  submitted.  EPA  will  automatically 
stay  the  effective  date  of  the  final  rule 
as  to  the  particular  regulation  for  which 
the  stay  is  sought  for  such  time  as  is 
required  to  review  the  stay  petition.  In 


determining  whether  to  grant  a  stay, 
EPA  will  consider  the  criteria  sot  out  in 
the  Food  and  Drug  Administration's 
regulations  regarding  stays  of 
administrative  proceedings  at  21  CFR 
10.35.  Under  those  rules,  a  stay  will  be 
granted  if  it  is  determined  that:  (1)  The 
petitioner  will  otherwise  suffer 
irreparable  injur>';  (2)  the  petitioner's 
case  is  not  frivolous  and  is  being 
pursued  in  good  faith;  (3)  the  petitioner 
has  demonstrated  sound  public  policy 
grounds  supporting  the  stay;  and  (4)  the 
delay  resuhing  from  the  stay  is  not 
outweighed  by  public  health  or  other 
public  interests. 

Under  FDA's  criteria.  EPA  may  also 
grant  a  stay  if  EPA  finds  such  action  is 
in  the  pubUc  interest  and  in  the  interest 
of  justice. 

If  a  stay  petition  is  submitted,  EPA 
will  publish  a  notice  of  receipt  in  the 
Federal  Register,  stating  that  the 
effective  date  of  this  final  rule  is  stayed 
pending  EPA  consideration  of  the  stay 
request.  Any  affected  person  may 
submit  objections  to  a  stay  request  to  the 
Hearing  Clerk  on  or  before  15  days  from 
the  publication  in  the  Federal  Register 
of  the  notice  of  receipt  of  a  stay  request. 
Any  decision  lifting  the  stay  will  be 
published  in  the  Federal  Register. 

V.  Other  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order,  i.e.,  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 


B.  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulator)'  Flexibility  Act  of  1989  (Pub. 
L.  96-354;  94  Stat.  1164,  5  U.S.C.  601  et 
seq.).  and  EPA  has  determined  that  any 
economic  impact  on  sm.all  businesses, 
small  governments,  or  small 
organizations  would  be  minor  since 
there  are  many  sources  of  tea  that  are 
not  treated  with  dicofol.  The  U.S. -based 
businesses  most  affected  would  be  tea 
importers,  who  could  turn  to  alternative 
sources  for  untreated  tea.  In  support  of 
this  conclusion,  the  October  4,  1991 
proposal  stated  that  information  shows 
that  between  1987  and  1991.  there  were 
no  detections  of  dicofol  in  11  samples 
tested  by  the  FDA,  and  that  the 
precentage  of  the  tea  crop  treated 
appears  to  be  only  around  10  percent. 
EPA  has  no  new  information  on 
sampling  to  show  otherwise. 

Even  if  the  Agency  determined  that 
significant  economic  impacts  would 
occur  with  respect  to  small  businesses, 
EPA  would  be  revoking  this  food 
additive  regulation  because  the  Delaney 
Clause  does  not  permit  the 
consideration  of  economic  factors.  Thus 
there  is  no  alternative  course  of  action 
that  would  mitigate  whatever  econom.ic 
impact,  if  any,  might  result  from  the 
revocation  of  the  food  additive 
regulations  for  dicofol  on  dried  tea. 

C.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

VI.  References 

All  references  and  copies  of  Federal 
Register  documents  cited  in  section  II  of 
this  document  are  available  for  viewing 
in  the  Office  of  Pesticide  Program's 
Public  Docket  under  control  number 
300238.\.  The  docket  is  located  in  Rm. 
1132.  Cr>stal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  telephone: 
703-305-5805.  The  docket  is  open  from 
8  a.m.  to  4:30  p.m..  Monday  through 
Friday,  except  legal  holidays. 

Copies  of  the  references  without  an 
associated  Master  Record  Identification 
(MRID)  number  are  available  to  any 
person.  Disclosure  of  the  references 
identified  by  an  MRID  number  are 
subject  to  the  limitations  imposed  by 
section  lOofFlFRA. 

Copies  of  the  references  also  are 
available  by  wTiting  to:  Freedom  of 
Information  Office  (A-101).  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Washington.  DC  20460. 
Disclosure  of  the  references  under  the 
Freedom  of  Information  Act  are  subject 


Federal  Redster  /  Vol.  59.  No    46  /  Wednesdav,  March  9,  1994    '  Rules  and  Regulations       1099: 


to  the  same  limitations  as  outlined 
above. 

1.  Schoeny,  Rita,  Summary  Report, 
December  3-4  meeting  of  EPA's 
Carcinogen  Risk  Verification  Effort 
(CR.\VE),  dated  January  16,  1992. 

2.  Comments  submitted  on  the 
proposed  revocation  from  Rohm  and 
Haas  Co.  submitted  by  Robert  H.  Larkin 
of  Rohm  and  Haas;  dated  October  25, 
1991. 

3.  National  Cancer  Institute.  1978, 
Bioassay  of  Dicofol  for  Possible 
Carcinogenicity,  C^S  No.  115-32-2. 
Carcinogenisis  Report  Series  90-1978. 
As  updated  by  letter  from  Dr.  Maronpot 
of  the  National  To.xicology  Program  to 
J.A.  Moore,  April  5, 1985. 

4.  Haseraan,  J.K.,  J.  Huff,  G.A.  Borman 
(1984).  "The  Use  of  Historical  Control 
Data  in  Carcinogenicity  Studies  in 
Rodents."  Toxicol.  Pathol.,  12:126-135. 

5.  Hazehon,  G.A..  D.C.  Harris,  1989. 
Dicofol  (Kelthane  MF  miticide). 
Twenty-four  month  dietary  chronic 
oncogenicity  test  in  rats.  Rohm  and 
Haas,  #86R-190.  March  29,  1989.  MRJD 
No.  411500-01. 

6.  In  Vitro  Forward  Mutation  (CHO/ 
HGPRT).  MRID  No.  40042049.  In  Vitro 
Cytogenetics  (CHO).  MRID  No. 
40042051. 

7.  Brown.  M.A..  J.E.  Casida  (1987). 
"Metabolism  of  a  Dicofol  Impurity 
alpha-chloro  DDT,  but  not  Dicifol  or 
Dcchlorodicofol,  to  DDE  in  Mice  and  a 
Liver  Microsomal  System." 
Xenobiotica.,  17(10):1159-1174. 
Accession  No.  256328. 

List  of  Subjects  in  40  CFR  Part  IP.S 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 


additives,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 
Dated:  March  1. 1994. 

Lynn  R.  Goldman. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  185  is 
amended  as  follows: 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  348. 

§135.410    [Removed] 

2.  By  removing  §  185.410  Bis(p- 
ch!orophenyl)-2,2,2-trichloroethanoI. 

[FR  Doc.  94-5422  Filed  3-8-94;  8:45  am] 

BILLING  CODE  BS6&-60-F 


GENERAL  SERVICES 
ADMINISTPATION 

41  CFR  Part  302-11 
[FTR  Amendment  35] 
RIN  309D-AE98 

Federal  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
Tables 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal,  State,  and  Puerto 
Rico  tax  tables  for  calculating  the 
relocation  income  tax  (RIT)  allowance 
must  be  updated  yearly  to  reflect 
changes  in  Federal,  State,  and  Puerto 
Rico  income  tax  brackets  and  rates.  The 
Federal,  State,  and  Puerto  Rico  tax 


tables  contained  in  this  rule  are  for 
calculating  the  1994  RIT  allowance  to  be 
paid  to  relocating  Federal  employees. 

DATES:  This  final  rule  is  effective 
January  1, 1994,  and  appUes  for  RIT 
allowance  payments  made  on  or  af^er 
January  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson,  Transportation 
Management  Division  (FBX), 
Washington.  DC  20406,  telephone  703- 
305-5745. 

SUPPLEMENTARY  INFORMATION:  The 
General  Ser\'ices  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  of 
September  30, 1993. 

List  of  Subiects  in  41  CFR  Part  302-1 1 

Government  employees.  Income  taxes, 
Relocation  allowances  and  entitlements. 
Transfers. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-11  is 
amended  to  read  as  follows: 

PART  302-11— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

1.  The  authority  citation  for  part  302- 
11  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734:  20  U.S  C. 
905(a);  E.G.  11609.  36  FR  13747,  3  CFR. 
1971-1975  Comp..  p.  586;  E.G.  12466,  49  FR 
7349.  3  CFR.  1984  Comp.,  p.  165. 

2.  Appendixes  A,  B,  C,  and  D  to  part 
302-11  are  amended  by  adding  the 
following  tables  at  the  end  of  each 
appendix,  respectively: 


APPENDIX  A  TO  Part  302-1 1— Federal  Tax  Tables  for  RfT  Allowance 


Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  1993 

The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the 
RIT  allowance  as  prescribed  in  §302-11. 8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during 
calendar  vear  1993. 


Marginal  tax  rate  (per- 

Single taxpayer 

Heads  of  household 

Mamed  filing  jointly/qualrty- 
ing  wkJov^  and  widowe'S 

Mamed  filing  separately 

Over 

But  not  over 

Over 

Bui  not  over 

Over 

cent) 

Over 

But  not  over 

But  not  over 

15  ,. 

S6.289 
28.621 

60,303 

S28,621 
60,303 

Si1,017 
39.541 
85,315 

S39,541 
85.315 

$14,584 

51.229 

103,223 

S51.229 
103,223 

57.740 
26.145 
52,226 

S26.145 

28  

"^1 

52.226 
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Appendix  B  to  Part  302-11— State  Tax  Tables  for  RIT  Allowance 


State  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  year  1993 

The  following  table  is  to  be  used  to  determine  the  State  marginal  tax  rates  for  calculation  of  the  RU  allowance 
as  prescnbed  in  §  302-11. 8(e)(2).  This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements 

dunng  calendar  year  19^3. 


State  (or  district) 


Marginal  tax  rates  (stated  in  percentsj  for  the  earned  income  anx)unts  specified 

in  each  coiunnn  '  2 


$20,000-S24,999 

S25.000-$49,999       S50,000-S74,999 

S75,000  and  over 

5 

5 

5 

5 

0 

0 

0 

0 

3^ 

4.4 

5.25 

7 

4.4 

5.25 

C.5 

7 

4.5 

7 

7 

7 

6 

7 

7 

7 

2 

4 

8 

11 

6 

9.3 

9.3 

11 

5 

5 

5 

5 

45 

4.5 

45 

45 

6 

7.6 

77 

7.7 

8 

9.5 

9.5 

9.5 

0 

0 

0 

0 

6 

6 

6 

6 

8 

9.5 

10 

10 

95 

10 

10 

10 

65 

7.8 

8.2 

8.2 

75 

8.2 

8.2 

62 

3 

3 

3 

3 

3.4 

3.4 

34 

3.4 

65 

88 

9  98 

9.98 

35 

6.25 

6.25 

6.45 

4.4 

7.75 

7.75 

7.75 

6 

6 

6 

6 

4 

4 

6 

6 

45 

7 

8.5 

85 

85 

85 

85 

85 

5 

5 

5 

6 

5.95 

5.95 

5.95 

5.95 

45 

46 

46 

45 

6 

8 

8 

85 

8 

8 

8.5 

85 

5 

5 

5 

5 

6 

6 

6 

6 

6.282 

9.423 

1C.47 

11  517 

8.376 

10.47 

10.47 

11.517 

3.65 

5.24 

6.99 

6.99 

5.24 

6.99 

6.99 

6.99 

0 

0 

0 

0 

0 

0 

0 

0 

2 

2.5 

3.5 

7 

2 

5 

6.5 

7 

35 

59 

7.7 

8.5 

55 

7.7 

8.5 

8.5 

5 

7,875 

7.875 

7.875 

7.875 

7.875 

7,875 

7.875 

6 

7 

7 

7.75 

6.67 

9.33 

12 

12 

8 

10.67 

t12 

12 

2.972 

4.457 

5.201 

75 

5 

7 

7 

7 

7 

7 

7 

7 

9 

9 

9 

9 

25 

2.8 

(See  footnote  4) 
(See  footnote  5) 

2.8 

25 

7 

7 

7 

7 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

7.2 

7.2 

7.2 

7.2 

1.  Alat)ama 

2.  Alaska  

3  Anzona  

tf  single  status  ^  

4,  Arkansas 

If  Single  status  ^  

5  California 

If  sir^'.e  status  3  

6.  Colorado  

7.  Connecticut 

8.  Delaware 

9.  Distnct  of  Columbia 

10.  Florida 

1 1.  Geofgia  

12  Hawaii  

If  single  status  ^  

13,  Idaho 

If  single  status  3  

14,  Illinois  

15.  Indiana  

16.  Iowa 

17  Kansas  

If  single  status'  

18.  Kentucky  

19,  Louisiana  

20  Maine  

If  Single  status  5  

2',  Maryland  

22  Massachusetts 

23  Michigan  

24  Mm.nesota  

If  single  status  3  

25  Mississipp<  

26  Missoun   

27,  Montana  

If  single  status  '  

28  NeOraska  

If  single  status  3  

29,  Nevada  

30,  New  Hampshire  

S''    New  Jersey 

If  single  status  3  

32  New  Mexico  

If  single  status  3  

33  New  YorV  

If  single  status  3  

34  North  Carolina  

35  North  Dakota  

If  Single  status  3  

36,  Ohio  

37  Oklahoma  

If  Single  status  3  

38,  Oregon 

39  Pennsylvania  

40  Rhode  Island  

If  single  status  3  

4V  South  Carolina  

42.  South  Dakota 

43  Tennessee  

44.  Texas  

45.  Utah  

46.  Vermont  
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Ma'^ginal  tax  rates  (stated  in  percents)  for  the  earned  income  amojnts  specified 

in  each  column '  2 


State  (or  district) 


$20,000- $24,999       $25.000-$49,999       $50,OOC>-S74,999       S75,000  and  over 


(See  footnote  6) 
If  Single  statuss  (See  footnote  7) 

47.  Virginia  ^ 5  5.75  5.75  5.75 

48.  Washington 0  0  0  0 

49.  West  Virginia  4  4.5  6  6.5 

50.  Wisconsin  6.55  6.93  6^  6.93 

51.  Wyoming 0  0  0  0 

'  Earned  income  amounts  that  fall  between  the  income  brackets  shown  m  this  table  (e.g..  $24,999.45,  $49,999.75)  shouW  be  rounded  to  the 
nearest  dollar  to  determine  the  marg'nal  tax  rate  to  be  used  m  calculating  the  RIT  allowance. 

2  If  the  earned  income  amount  is  less  than  the  lowest  income  bracket  snown  in  this  table,  the  employing  agency  shall  establish  an  appropriate 
marginal  tax  rate  as  provided  in  §302-il.8(e)(2)iii). 

3  This  rate  applies  only  to  those  individuals  certifying  that  they  will  file  under  a  single  status  within  the  States  where  they  will  p)ay  income  taxes. 
All  other  taxpayers,  regardless  of  Ming  status,  will  use  the  other  rate  shown. 

*The  income  tax  rate  for  Rhode  island  (for  other  than  single  status)  is  27.5  percent  of  Federal  income  tax  liability  for  employees  whose  earned 
income  amounts  are  t)etween  S20.000-S24.999;  32  percent  of  Federal  income  tax  liability  for  employees  whose  eamed  income  amounts  are  be- 
tween $25,000-S49,999;  27.55  percent  of  Federal  income  tax  liatMlity  for  emiployees  whcse  earned  income  amounts  are  tsefween  $50,000- 
$74,999,  and  25.05  percent  of  Federal  income  tax  liability  for  employees  whose  earned  ir>come  amounts  are  $75,000  arxj  over.  Rates  shown  as 
a  percent  of  Federal  income  tax  liability  must  be  converted  to  a  percent  of  income  as  provided  m  § 302-1  l.8(e)(2)(iii). 

5  The  income  tax  rate  for  Rhode  Island  (tor  single  status)  is  32  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income 
amounts  are  between  $20,000-524,999,  27.55  percent  ot  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  tietween 
S25.000-S74.999;  and  25.05  percent  0'  Federal  income  tax  l.aDility  for  employees  whose  earned  income  anx)unts  are  $76,000  arxJ  over.  Rates 
shown  as  a  percent  of  Federal  income  tax  liability  must  t>e  converted  to  a  percent  of  income  as  provided  in  §302-1  l.8(e)(2)(iii). 

6  The  income  tax  rate  for  Verrrtont  (for  other  than  single  status)  is  28  percent  of  Federal  income  tax  liability  for  enployees  whose  earned  irv 
come  amounts  are  tietween  $20.000-S24.999;  31  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  be- 
tween S25.00O-S74,999;  and  34  percent  ot  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  $75,000  and  over. 
Rates  shown  as  a  percent  0'  Federal  income  tax  liability  must  be  converted  to  a  percent  ol  income  as  provided  m  § 302-1  l.8(e)(2)(iii). 

'The  income  tax  rate  for  Vermont  (for  single  status)  is  28  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts 
are  between  S20.000-$24.999;  31  percent  of  Federal  income  tax  liability  for  employe^■•s  wtiose  earned  income  anx)urrts  are  between  $25,000- 
$49,999.  and  34  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  $50,000  and  over.  Rates  shown  as  a 
percent  of  Federal  income  tax  liability  must  be  converted  to  a  percent  of  income  as  provided  m  §302-1 1 .8(e)(2)(iii). 


Appendix  C  to  Part  302-1 1— Federal  Tax  Tables  for  RIT  Allowance— Year  2 


Federal  Marginal  Tax  Rates  by  Earned  iNCOf^E  Level  and  Filing  Status— Tax  Year  1994 

The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  2  for  computation  of  the 
RIT  allowance  as  prescribed  in  §302-11. 8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during 
calendar  years  1985.  1986,  1987,  1988,  1989,  1990,  1991,  1992,  or  1993. 


Marginal  tax  rate  (per- 
cent) 

Single  taxpayer 

Heads  of  household 

Marned  filing  jointly/qualify- 
ing widows  and  widowers 

Marned  filing  separately 

Over 

Bui  not  over 

Ofer 

But  not  over 

Over 

Over 

But  not  over 

But  not  over 

15  

S6.492 

30.068 

57,256 

134,936 

273.705 

$30,058 

67,256 

134.936 

273,705 

$11,603 

43,304 

97,172 

155,995 

284.250 

$43,304 

97,172 

155,995 

284,250 

S15.846 
55,773 
115,653 
167,653 
277,401 

$55,773 
115,653 
167.653 
277.401 

S7.738 
27.855 
58,980 
86,842 
142.645 

327,855 

28  

31  

36  

39  6  

58.980 

86,842 

142,545 

Appendix  D  to  Part  302-1 1— Puerto  Rico  Tax  Tables  for  RIT  Allowance 


Puerto  Rico  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  1993 

The  following  table  is  to  be  used  to  determine  the  Puerto  Rico  marginal  tax  rate  for  computation  of  the  RTT  allowance 
as  prescribed  in  §302-11.8(e)(4)(i). 


Marginal  tax  rate  (percent) 

Single  filing  status 

Any  other  filing  status 

Over 

But  not  over 

Over 

Bui  not  over 

15  

S25,000 
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Marginal  tax  rate  (percent) 


25 
36 


Single  filing  status 


Over 


S25.000 


But  not  over 


525,000 


Any  other  filing  status 


Over 


525,000 


But  not  over 


DatPd;  February  9,  1994. 
lulia  M.  Stasch, 

Anmg  Administrator  of  General  Sfnices. 
IFR  Doc  94-5448  Filed  3-8-94;  8:45  am) 

Bti-LING  CODE  »e20-2*-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  412 

[3PD-759-FC] 

PIN  0938-AG34 

Medicare  Program;  Changes  to  the 
Requirement  for  Annual  Physician 
Acknowledgement  of  Physician 
Attestation  Responsibilities 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

action:  Final  rule  with  comment  period. 

SUMMARY:  Existing  Medicare  regijations 
r'jqu;re  a  hospital  to  obtain,  on  an 
annual  basis,  from  each  attending 
physician,  a  signed  acknowledgement 
that  the  physician  understands  the 
penalty  for  misrepresenting  the 
information  on  an  attestation  statement 
relating  to  principal  and  secondary 
diagnoses  and  major  procedures 
performed  on  patients.  This  final  rule 
with  comment  period  eliminates  the 
requirement  for  an  annual 
acknowledgement  statement  and  instead 
requires  that  a  physician  sign  an 
acknowledgement  statement  only  upon 
being  granted  admitting  privileges  at  a 
hospital.  The  purpose  of  this  change  is 
to  reduce  the  paperwork  burden 
associated  with  processing  claims  under 
Medicare. 

DATES:  Effective  Date:  This  final  rule  is 
effective  on  April  18,  1994. 

Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  May  9. 1994. 
ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  .administration.  Department 
of  Health  and  Human  Services. 
Attention:  BFD-769-FC.  P.O.  Box  7517. 
Bahimore,  MD  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  three 
copies)  to  one  of  the  following 
adnresses: 


Room  3(»-,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue.  SW.. 
Washington,  DC  20201.  or 

Room  132.  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore,  MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-769-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements 
mail  a  copy  of  comments  to: 

Allison  Herron  Eydt,  HCFA  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
vour  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issu#requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  34.50. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Christian,  (410)  966^616. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  1886  (d)  and  (g)  of  the  Social 
Security  Act  (the  Act)  establish 
prospective  payment  systems  for 


payment  of  the  operating  and  capital- 
related  costs  of  acute  hospital  inpatient 
stays  under  Medicare  part  A  (Hospital 
Insurance).  Under  these  prospective 
payment  systems,  payment  for  the 
operating  and  capital-related  costs  of 
inpatient  hospital  ser\ices  furnished  by 
hospitals  subject  to  the  systems 
(generally,  short-term,  acute-care 
hospitals)  is  made  on  the  basis  of 
prospectively  determined  rates  and 
applied  on  a  per  discharge  basis.  All 
discharges  are  classified  according  to  a 
list  of  diagnosis-related  groups  (DRGs). 
The  regulations  governing  the  inpatient 
hospital  prospective  payment  systems 
are  located  in  42  CFR  part  412.  Subpart 
C  of  part  412  sets  forth  certain 
conditions  that  must  be  met  for  a 
hospital  to  receive  payment  under  the 
prospective  payment  systems. 

Under  section  1866(a)(1)(F)  of  the  Act. 
in  order  to  receive  payment  under  the 
Medicare  program,  a  hospital  must  enter 
into  an  agreement  with  the  Utilization 
and  Quality  Control  Peer  Review- 
Organization  (PRO)  in  the  hospital's 
area,  for  the  peer  review  of  Medicare 
services  furnished  by  the  hospital.  PROs 
are  independent  Statewide  physician 
organizations  that  are  required  under 
section  1153  of  the  Act,  among  other 
contractual  responsibilities,  to  review 
services  provided,  or  proposed  to  be 
provided,  to  Medicare  beneficiaries.  The 
purpose  of  the  review  is  to  ensure  that 
Medicare  payment  is  made  only  for 
services  that  are  medically  necessary, 
are  provided  in  the  most  appropriate 
setting,  and  meet  professionally 
accepted  standards  of  quality.  Section 
1866(a)(l)(F)(i)  of  the  Act  requires  PROs 
to  validate  the  diagnostic  information 
provided  by  hospitals. 

The  regulations  concerning  the  review 
of  the  validitv  of  diagnostic  information 
are  set  forth  at  42  CFR  412.46.  Section 
412.46(a)  requires  that  the  patient's 
attending  physician  must  attest  in 
writing  to  the  diagnostic  and  procedural 
information  to  be  reviewed  by  the  PROs 
l)efore  a  claim  is  submitted.  The 
physician's  attestation  is  part  of  the 
medical  record  and  includes  a  signed 
and  dated  statement  in  which  the 
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physician  certifies  that  the  narrative 
descriptions  of  the  principal  and 
secondary  diagnoses  made,  and 
procedures  performed,  are  accurate  and 
complete.  This  requirement  is  designed 
to  ensure  that  the  diagnostic  and 
treatment  information  used  for  claims 
payment  is  correct. 

Section  412.46(c)  requires  physician 
acknowledgement  of  the  attestation 
responsibilities.  Specifically,  §  412.46(c) 
now  requires  that,  when  a  claim  is 
submitted,  the  hospital  has  on  file  a 
current  signed  aiid  dated 
acknowledgement  statement  from  the 
attending  physician  that  the  physician 
has  received  a  notice  from  the  hospital 
stating  the  consequences  of 
misrepresenting,  falsifying,  or 
concealing  essential  information 
required  for  payment.  This 
acknowledgement  must  have  been 
completed  within  the  year  prior  to  the 
submission  of  the  claim.  The  physician 
acknowledgement  requirement  is 
designed  to  ensure  ttiat,  if  a  physician 
is  prosecuted  for  attesting  to  false 
information,  the  government  can  prove 
that  the  physician  had  notice  that  false 
attestation  is  a  criminal  action.  If  the 
hospital  does  not  have  such  a  document 
on  file.  Medicare  payment  may  be 
denied.  Section  412.46(d)  requires  that, 
at  least  every  3  months,  the  PRO  review 
a  random  sample  of  discharges  during 
the  period  since  the  last  review  to  verify' 
that  the  diagnostic  and  procedural 
coding,  used  by  the  hospital  for  DRG 
assignment,  is  substantiated  by  the 
corresponding  medical  records. 

As  part  of  the  validation  of  DRG 
assignments,  PROs  are  responsible  for 
reviewing  attestation  and 
acknowledgement  statements.  The 
review  of  attestation  statements  is 
administratively  simple.  As  described 
above,  hospitals  submit  attestation 
statements  with  each  medical  record. 
Therefore,  PROs  generally  review  the 
statement  at  the  same  time  that  they 
validate  diagnostic  and  procedural 
information.  Under  42  CFR  466.85. 
PROs  have  final  and  binding  authority 
to  issue  determinations  or  changes  as  a 
result  of  DRG  validation. 

The  present  method  for  maintaining 
and  validating  acknowledgement 
statements  is  much  more  complicated 
administratively.  Under  current  HCFA 
enforcement  procedures,  which  are 
listed  in  an  attachment  to  the  PRO 
Scope  of  Work  (SOW),  PROs  verify  if  a 
hospital  has  on  file  a  current  signed 
physician  acknowledgement  statement 
for  each  physician  who  has  privileges  at 
that  hospital.  The  instructure  we  have 
developed  for  this  PRO  review  are  an 
attempt  to  strike  a  balance  between  our 
desire  to  pay  for  medical  care  provided 


by  hospitals  and  our  need  to  ensure 
compliance  by  physicians  and  hospitals 
with  regulations  that  serve  as  the  basis 
for  payment  of  Medicare  trust  fund 
dollars  under  the  prospective  paym.ent 
systems. 

Annually,  each  PRO  examines  a 
sample  of  acknowledgement  statements 
from  each  hospital  under  its  review  to 
determine  whether  a  current  signed  and 
dated  acknowledgement  is  on  file  for 
each  physician  sampled.  Depending  on 
the  percentage  of  errors  (that  is, 
acknowledgement  statements  that  are 
missing,  incomplete,  incorrect  or 
noncurrent)  that  the  PRO  finds,  it  may 
take  a  variety  of  actions.  These  actions 
include: 

•  Reviewing  the  hospital's  complete 
file  of  acknowledgement  statements. 

•  Giving  the  hospital  a  limited  period 
of  time  in  which  to  obtain  an 
appropriate  acknowledgement 
statement. 

•  Issuing  denials  but  reopening  cases 
for  which  the  hospital  has  a  reasonable 
explanation. 

•  Denying  claims  associated  with 
acknowledgement  statements  that  are 
missing  or  unacceptable. 

The  PRO  considers  the  hospital's  past 
history  when  determining  which  action 
is  appropriate  to  take. 

II.  Provisions  of  the  Final  Rule  With 
Comment  Period 

Under  the  current  regulations, 
physicians  and  hospitals  have 
experienced  difficulties  in  meeting  the 
physician  acknowledgement 
requirements.  Physicians  have 
expressed  concern  that  the  requirement 
produces  unnecessary  paperwork, 
increases  costs,  and  is  time  consuming. 

Hospitals  have  found  that  the 
maintenance  of  acknowledgement 
statements  for  annual  inspection  by  the 
PRO  presents  an  administrative  problem 
of  great  complexity.  Only  the  smallest 
facilities  are  able  to  have  all  of  their 
physicians  sign  the  statement  on  the 
same  day  each  year.  For  all  others,  a 
window  of  opportunity  must  be 
afforded.  This  means  that  gaps  in  the 
signing  of  the  statement  are  almost 
certain  to  occur.  For  example,  if  a 
hospital  informs  its  physicians  that  they 
must  sign  the  statement  between 
November  15  and  December  31  (a 
reasonable  period  of  time  for  a  large 
facility),  and  the  physicians  comply, 
there  would  be  47  days  on  which  the 
statements  could  actually  be  signed.  For 
the  hospital,  that  would  mean  up  to  47 
different  dates  on  which  those 
statements  would  expire.  Tracking  these 
dates,  and  ensuring  compliance  for  the 
next  year,  becomes  a  problem  of 
extensive  complexity  and  expense. 


especially  given  the  limited  resources  of 
most  hospital  medical  records 
departments. 

Hospitals  have  objected  to  this 
administrative  responsibility  of 
ensuring  that  the  annual 
acknowledgements  are  signed  prior  to 
the  expiration  of  the  previous  year's 
statements.  Also,  hospitals  are 
concerned  about  the  possibility  of  the 
loss  of  revenues  for  cases  in  which  they 
have  provided  appropriate  care  to 
patients,  but  have  failed  to  get  new 
statements  signed  on  a  timely  basis,  a 
process  they  view  as  a  technicality.  In 
addition,  smaller  hospitals  have  faced 
possible  closure  because  of  the  fiscal 
impact  of  failing  to  comply  with  the 
requirement  for  annual  signatures. 

PRO  have  had  two  major  problems 
with  the  validation  of  acknowledgement 
statements.  First,  the  review  process 
itself  is  burdensome  in  terms  of  the  time 
and  resources  it  consumes,  particularly 
when  a  PRO  must  examine  a  hospitals 
complete  file.  In  addition,  the  process 
has  the  potential  of  causing  the  denial 
of  seemingly  inordinate  sums  of  money. 
The  funds  denied  have  the  potential  to 
close  the  doors  of  some  smaller 
hospitals,  thus  denying  needed  access  to 
care  for  Medicare  beneficiaries. 

The  review  of  acknowledgement 
statements  is,  particularly  in  larger 
hospitals,  a  detailed,  lengthy  activity. 
Moreover,  since  PRO  reviewers  are 
professionally  trained  health  care 
personnel,  requiring  them  to  perform 
acknowledgement  review  (a  clerical 
task)  is  a  misuse  of  resources. 

The  PROs  are  extremely  reluctant  to 
deny  significant  funds  to  a  hospital  for 
failure  to  meet  a  paperwork 
requirement.  Lack  of  correct 
acknowledgement  statements  does  not. 
in  and  of  itself,  mean  that  a  hospital 
gives  poor  care  or  that  it  has  utilization 
or  DRG  problems.  Specifically,  it  does 
not  imply  that  improper  diagnostic  and 
procedural  coding  to  achieve  incorrect 
DRG  assignment  and  pavment  has 
occurred  during  the  periods  of  missing, 
incorrect,  or  incomplete 
acknowledgement  statements. 

Our  objective  in  making  a  change  to 
the  regulations  is  to  reduce  the  "hassle 
factor"  relating  to  the  paperwork  burden 
associated  writh  processing  claims  under 
Medicare.  We  believe  that  the 
regulations  should  be  revised  to  assure 
the  validity  of  diagnostic  information  in 
a  manner  that  is  less  burdensome  to 
hospitals,  physicians,  and  PROs,  and 
that  avoids  the  necessity  of  imposing 
sometimes  substantial  fiscal  penalties  in 
cases  where  diagnostic  information  is 
accurate,  and  the  medical  record  has  the 
necessary  physician  attestation,  but  the 
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acknowledgement  statement  is  out  of 
date. 

In  1992.  the  DHHS  Advisory 
Committee  on  Medicare-Physician 
Relationships  (Gary  Committee) 
recommended  that  the  annual  physician 
acknowledgement  requirement  be 
discontinued  and  that  we  modify  the 
requirement  to  provide  that:  (1)  A  one- 
time acknowledgement  signature  be 
submitted  when  a  physician  is  granted 
admitting  privileges  at  a  hospital;  (2)  the 
signature  be  kept  on  file  by  the  hospital; 
and  (3)  existing  acknowledgements 
signed  by  physicians  already  on  staff 
would  be  considered  to  be  in  effect 
permanently. 

We  have  considered  both  the  Gary 
Committee's  recommendation  and 
several  other  options  to  ameliorate  the 
present  problems  with 
acknowledgement  statements.  These 

include: 

•  Eliminating  the  statement 
altogether.  This  would  eliminate  all 
problems  with  compliance,  but  would 
not  provide  evidence  that  the  physician 
was  made  aware  of  the  penalties 
involved  in  misrepresenting,  falsifying, 
or  concealing  the  required  information. 

•  Lengthening  the  period  of  time 
between  statement  updates.  This  would 
solve  some  of  the  procedural  problems 
hut  could  exacerbate  the  problem  of 
inordinate  penalties  by  greatly 
increasing  the  number  of  claims  liable 
to  denial. 

•  Placing  the  acknowledgement 
statement  with  the  attestation  statement. 
This  is  an  administratively  simple 
approach,  and  in  fact  was  our  policy  for 
a  short  period  of  time  a  the  outset  of  the 
implementation  of  the  prospective 
payment  system.  However,  it  proved  to 
be  extremely  unpopular  with  the 
physician  community  and  was  replaced 
with  the  current  requirement  in  our 
August  31. 1984,  final  rule  (49  FR 
34759.) 

•  Shifting  the  monitoring  requirement 
to  the  fiscal  intermediaries.  This  would 
piiice  a  claims  processing  requirement 

u  ith  the  entity  that  processes  the  claims 
and  would  prevent  the  accumulation  of 
large  numbers  of  claims  liable  to  denial. 
It  would  not  alleviate  the  hospitals' 
problems  in  acquiring  signatures,  but 
would  alert  the  hospital  immediately  if 
a  signature  had  expired. 

After  considering  all  of  these  options, 
we  have  decided  to  remove  the 
requirement  that  the  acknowledgement 
be  completed  within  the  year  prior  to 
the  submission  of  the  claim  and  replace 
it  with  the  requirement  that  the 
acknowledgement  be  completed  by  the 
physician  at  the  time  he  or  she  is 
granted  admitting  privileges  at  that 
particular  hospital  or  before  or  at  the 


time  the  physician  admits  his  or  her 
first  patient.  The  hospital  must  continue 
to  keep  these  signatures  on  file. 
Acknowledgements  currently  on  file  are 
considered  to  be  in  effect  as  long  as  the 
physician  has  admitting  privileges  in 
the  hospital.  Accordingly,  the  PRO 
review  of  acknowledgement  statements 
will  be  reduced  to  physicians  granted 
new  admitting  privileges. 

We  are  recommending  this  change 
because  our  years  of  experience  with 
this  provision  have  revealed  continuing 
physician  discontent  with  the 
procedures,  a  time-consuming  annual 
burden  on  hospitals  in  obtaining  timely 
statements,  and  a  significant 
administrative  burden  on  PROs  that 
validate  them.  There  is  evidence  that 
this  essentially  "paper"  requirement  is 
sometimes  enforced  inconsistently,  and 
we  know  from  experience  that 
inadvertent  administrative  lapses  could 
cause  significant  financial  burdens  for 
hospitals  that  have  provided  medically 
necessary  and  appropriate  care  to  the 
patients  whose  claims  are  subject  to 
denial  based  on  lack  of  an  appropriately 
executed  acknowledgement  statement. 
We  believe  that  this  requirement's 
current  level  of  burden  to  physicians, 
hospitals,  and  PROs  can  be  substantially 
reduced  without  significantly  impairing 
the  effectiveness  of  the  warning  or  its 
usefulness  in  cases  where  prosecution  is 
necessary. 

Although  we  are  requiring  that  the 
statements  be  completed  by  a  physician 
only  once  for  each  hospital  at  which  the 
physician  has  admitting  privileges,  we 
intend  to  remind  physicians  annually  of 
the  penalties  attached  to 
misrepresentation,  falsification,  and 
concealment  of  information  rc-quired  for 
the  payment  of  Federal  funds.  The 
vehicle  for  this  reminder  is  under 
consideration. 

III.  Impact  Statement 

Unless  the  Secretary  certifies  that  a 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  generally 
prepare  a  regulatory  fiexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612). 

The  changes  we  are  making  to  the 
regulations  will  reduce  both  hospital 
and  PRO  administrative  costs.  Hospitals 
will  be  relieved  of  a  time-consuming 
annual  burden  in  obtaining  timely 
statements,  and  the  possibility  of 
significant  financial  burdens  caused  by 
inadvertent  administrative  lapses  due  to 
claims  subject  to  denial  based  on  lack  of 
an  appropriately  executed 
acknowledgement  statement.  Under  the 
present  system,  we  estimate  that  a 


typical  hospital  spends  several  hundred 
hours  a  year  tracking  and  chasing  down 
missing  physician  signatures,  and  that 
PROs  spend  many  hours  in  each 
hospital  checking  for  signatures  and 
dealing  with  gaps  and  missing 
signatures.  Currently,  there  are  over 
6.000  hospitals  participating  in  the 
Medicare  prospective  payment  system, 
and  some  300,000  physicians  whose 
signatures  must  be  tracked  and  updated 
each  year,  so  total  costs  to  the  economy 
may  well  be  in  the  range  of  $10  million 
to  $20  million  a  year  for  the  annual 
acknowledgment  requirement.  Under 
the  revised  system.  PRO  review  will  be 
significantly  reduced  to  only  those 
physicians  granted  new  staff  privileges. 
Also,  since  we  anticipate  fewer 
instances  of  hospital  noncompliance 
under  the  revised  requirements,  we 
anticipate  that  PROs  rarely,  if  ever,  will 
need  to  intensify  review  of  100  percent 
of  acknowledgements  in  hospitals,  or 
take  actions  to  deny  payment,  based  on 
violations  of  the  physician  attestation 
requirement. 

While  the  effects  of  this  rule  are  a 
small  fraction  of  administrative  ccsts  in 
each  hospital,  the  elimination  of  the 
requirement  for  annual  physician 
acknowledgements  represents  a 
significant  reduction  in  governmental 
"red  tape"  for  hospitals,  physicians,  and 
PROs.  We  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities;  thus,  we  are  not  preparing  an 
analysis  for  the  RFA. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  imparl  statement  if  a  final 
rule  will  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  FRi^. 
For  purposes  of  section  lin2(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  have  not  prepared  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  final 
rule  will  not  have  a  significant 
economic  effect  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12865  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 
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IV.  Other  Required  Information 

A.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-commenf 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued.  We  believe  that  this  final  rule 
with  comment  period  will  alleviate  the 
time-consuming  annual  burden  on 
hospitals  to  obtain  updated  physician 
acknowledgement  statements,  the 
administrative  burden  on  PROs  to 
validate  them,  and  the  physician 
discontent  with  the  procedures. 
Moreover,  we  believe  that  this 
requirement's  current  level  of  burden  to 
physicians,  hospitals,  and  PROs  can  be 
substantially  reduced  without 
significantly  impairing  the  effectiveness 
of  the  warning  or  its  usefulness  in  ca.ses 
where  prosecution  is  neces.sary.  This 
rule  reduces  rather  than  imposes 
burdens,  and  we  believe  that  the 
individuals  and  organizations  being 
affected  by  these  changes  are  best  ser\'ed 
by  immediate  action.  We  believe  that 
notice  and  comment  is  both 
unnecessary  and  contrary  to  the  public 
interest. 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  a  final  rule  in 
this  instance.  We  are  providing  a  60-day 
period  for  public  comment  on  this  rule. 

B.  Information  Collection  Requirements 

Regulations  at  §  412.46(c)  contain 
information  collection  or  recordkeeping 
requirements  that  are  subject  to  review- 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
Current  §  412.46(c)  requires  that,  when 
a  claim  is  submitted,  hospitals  have  on 
file  a  current  signed  and  dated 
acknowledgment  from  each  attending 
physician  that  the  physician  has 
received  a  notice  from  the  hospital  that 
explains  the  physician  attestation 
requirement  and  the  penalties 
applicable  for  misrepresenting, 
falsifying,  or  concealing  essential 
information  required  for  pa\Tnent. 
Hospitals  mu.st  ensure  that  physician 
acknowledgements  are  completed 
within  1  year  prior  to  the  submission  of 


the  claim.  This  requirement  has 
imposed  substantial  annual  paperwork 
costs  on  hospitals,  which  must 
repeatedly  check  signature  dates  and 
secure  timely  physician  signatures  on 
acknowledgement  statements  to  ensure 
that,  for  payment  purposes,  no  part  of  a 
year  is  unaccounted  for  by  each 
physician's  acknowledgment  statement. 

Under  this  final  rule,  we  are  requiring 
under  revised  §  412.46(c)  that  the 
acknowledgment  statements  be  signed 
only  at  the  time  that  the  physician  is 
granted  admitting  privileges  at  a 
particular  hospital,  or  before  or  at  the 
time  the  physician  admits  his  or  her 
first  patient,  rather  than  on  an  annual 
basis.  Unlike  the  current  requirement, 
we  estimate  that  the  residual  system 
will  impose  on  physicians  and  hospitals 
a  shared  one-time  burden  of  only  5 
minutes  per  acknowledgement  for  each 
physician  that  gains  admitting 
privileges.  The  hospital  must  continue 
to  keep  these  signatures  on  file.  Since 
acknowledgements  currently  on  file  are 
considered  to  be  in  effect  as  long  as  the 
physician  has  admitting  privileges  in 
the  hospital,  the  burden  on  PROs  to 
review  acknowledgement  statements 
also  will  be  reduced  substantially  to 
cover  only  physicians  that  are  newly 
granted  admitting  privileges. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  0MB  official  whose 
name  appears  in  the  "ADDRESSES' 
section  of  this  preamble. 

C.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive, 
we  are  not  able  to  acknowledge  or 
respond  to  them  individually.  However, 
we  will  consider  all  comments  that  we 
receive  by  the  date  and  time  specified 
in  the  "DATES"  section  of  this  preamble, 
and  if  we  proceed  with  a  subsequent 
document,  we  will  respond  to  the 
comments  in  the  preamble  to  that 
document. 

List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities,  Medicare. 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV.  part  412.  is 
amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 


Authority:  Sees.  1102.  1815(e),  1871.  and 
1886  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395g(e).  1395hh.  and  1395ww). 

Subpart  C — [Amended] 

B.  In  §412.46,  paragraph  (c)  is  revised 
to  read  as  follows: 

§412.46    Medical  review  requirements; 
DRG  validation. 


(c)  Physician  acknowledgement.  (1)  In 
addition,  when  the  claim  is  submitted, 
the  hospital  must  have  on  file  a  signed 
and  dated  acknowledgement  from  the 
attending  physician  that  the  physician 
has  received  the  following  notice: 

Notice  to  Physicians:  Medicare  pa>Tnent  to 
hospitals  is  based  in  part  on  each  patient's 
principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  ptaiieni, 
as  attested  to  by  the  patient's  attending 
physician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  Anyone  vi^ho 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  pa\Tnent  of  Federal 
funds,  may  t)€  subject  to  fine,  imprisonment, 
or  civil  penalty  under  applicable  Federal 
laws. 

(2)  The  acknowledgement  must  be 
completed  by  the  physician  at  the  time 
that  the  physician  is  granted  admitting 
privileges  at  the  hospital,  or  before  or  at 
the  time  the  physician  admits  his  or  her 
first  patient.  Existing  acknowledgements 
signed  by  physicians  already  on  staff 
remain  in  effect  as  long  as  the  physician 
has  admitting  privileges  at  the  hospital. 

A  •  *  *  * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  [une  16. 1993. 
Bruce  C.  Vladeck. 

Administrator.  Health  Care  Financing 
Administration 

Approved:  Deccmb«T  3.  1993. 
Donna  E.  Shalala, 
5pcre(ory. 
|FR  Doc.  94-5315  Filed  3-7-94;  8:45  am] 

BILUNG  CODE  4120-Ol-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  91-49:  Notice  4] 

RIN2127-AE29 

Federal  Motor  Vehicle  Safety 
Standards,  Electric  Vehicles  Controls 
and  Displays;  Windshield  Defrosting 
and  Defogging  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTS.-\),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  minor 
amendments  to  the  Federal  Motor 
Vehicle  Safety  Standard  on  windshield 
defrosting  and  defogging  systems  that 
make  the  systems  more  appropriate  for 
electric  powered  motor  vehicles.  This 
document  also  announces  the  agency's 
decision  not  to  adopt  similar  minor 
amendments  that  were  proposed  for 
controls  and  displays  for  electric 
powered  vehicles.  The  reason  for  this 
decision  is  that  standardization  does  not 
appear  necessary  at  the  present  time  for 
motor  vehicle  safety. 
DATES:  The  effedive  date  of  the  final 
rule  is  September  6,  1994.  Petitions  for 
reconsideration  of  the  final  rule  must  be 
received  not  later  than  April  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  R.  Woodford.  Special  Frojecis 
Staff.  Office  of  Rulemaking  NHTSA 
(202-.166-4931). 

SUPPLEMENTAL  INFORMATION:  On  January 
15.  1993,  NHTSA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  proposing 
minor  amendments  of  Federal  motor 
vehicle  safety  standards  on  controls  and 
displays  and  windshield  defrosting  and 
defogging  systems  (58  FR  4644).  The 
proposal  was  issued  to  make  these 
standards  more  appropriate  for  electric 
powered  vehicles  (EVs).  and  to  put  any 
necessary  standards  in  place  as  soon  as 
possible  to  support  the  safe  introduction 
and  operation  of  EVs.  To  delay 
rulemaking  until  significant  production 
of  EVs  actually  begins  could  not  only 
fail  to  prevent  avoidable  safety 
problems,  but  also  disrupt  and  impede 
the  development  and  commercialization 
of  EVs.  The  reader  is  referred  to  the 
NPRM  for  an  extensive  discussion  of  the 
background  leading  to  the  proposal. 

Towards  this  goal.  NHTSA  identified 
two  Federal  motor  vehicle  safety 
standards  whose  modification  appeared 
to  be  desirable  to  facilitate  introduction 
of  EVs. 


1.  Standard  No.  101.  Controls  and 
Displays 

The  regulatory  issue  was  whether  a 
gauge  and  symbol  should  be  required  to 
indicate  battery  energy  level  to  inform 
drivers  about  the  vehicle's  remaining 
range  capability  before  recharging  is 
necessary.  General  Motors  had  stated 
that  the  European  agencies  have  agreed 
to  use  the  ISO  battery  symbol  to  indicate 
electrical  power  reserve  and  requested 
NHTSA's  concurrence  to  use  it. 

As  NHTSA  noted  in  the  NPRM.  it 
believes  that  EV  manufacturers  will 
provide  a  "range  indicator"  or  "state-of- 
charge"  indicator  similar  to  the  fuel 
gauge  on  a  conventionally  powered 
vehicle,  without  a  regulatory 
requirement  that  they  do  so.  In  the 
agency's  tentative  view,  the  method  of 
measuring  state-of-charge  should  be  left 
to  the  manufacturer,  as  the  acairacy  of 
current  systems  varies  widely  at  this 
stage  of  the  art.  However.  NHTSA 
proposed  that  the  state-of-charge 
indicator  (whether  a  gauge  or  otherwise) 
contain  an  illuminated  telltale  with  the 
word  "RECHARGE",  and  the  ISO 
battery  symbol  (identical  to  the  one 
presently  specified  to  indicate 
"electrical  charge"  and  used  in 
nonelectric  vehicles),  which  would 
illuminate  when  the  electrical  energy 
remaining  in  the  battery  system  contains 
less  than  25  percent  of  full  charge. 
NHTSA  invited  specific  comments  as  to 
whether  a  value  other  than  25  percent 
would  be  more  appropriate.  NHTSA 
asked  for  comments  on  whether  use  of 
the  ISO  symbol  to  indicate  a  state-of- 
charge  warning  would  be  confusing 
given  its  present  use  to  indicate 
"electrical  charge"  in  conventionally 
powered  vehicles.  It  also  asked  whether 
an  alternative  symbol,  such  as  the 
outline  of  a  household  electrical  plug, 
might  be  desirable. 

Comments  on  the  proposal  were 
received  from  Chrysler  Corporation, 
Volkswagen  of  America.  Inc.  (VVV). 
General  Motors  Corporation  (GM). 
Toyota  Motor  Corporate  Services  of 
North  America.  Inc.  (Toyota),  Ford 
Motor  Company.  Mitsubishi  Motors 
Corp..  and  American  Honda  Motor  Co. 
(Honda). 

The  comments  indicated  that 
manufacturers  intend  to  offer  a  state-of- 
charge  indicator  with  a  means  for  the 
operator  to  determine  when  battery 
recharging  is  necessary.  However,  four 
of  the  five  manufacturers  who 
commented  on  the  issue  disagreed  with 
use  of  the  battery  symbol  for  a  low  state- 
of-charge  warning  since  it  has  already 
acquired  a  meaning  for  operators  of 
conventional  vehicles.  Only  GM 
supported  use  of  the  symbol.  Two  of  the 


three  commenters  on  the  issue  opposed 
use  of  the  word  "recharge",  though  it 
was  supported  by  GM.  Chrysler 
commented  that  use  of  the  word  might 
cause  an  operator  to  feel  that  an 
imrftediate  recharge  was  necessary.  V\V 
believes  that  use  of  the  word  is 
inappropriate  because  the  need  for  a 
recharge  can  be  determined  from  the 
state-of-charge  indicator. 

These  comments  indicate  that 
manufacturers  will  offer  a  state-of- 
charge  indicator  and  that  a  Federal 
regulation  requiring  them  to  do  so  is 
unnecessary.  Given  the  diversity  of 
opinion  as  to  appropriate  wording  and/ 
or  svTiibols.  the  agency  is  choosing  at 
the  present  time  not  to  impose  a 
regulatory  requirement  for  identification 
of  a  low  the  state-of-charge,  recognizing 
that  any  wording  or  symbol  chosen  by 
an  EV  manufacturer  will  be  explained  in 
the  operator's  manual. 

Finally,  although  NHTSA  did  not 
propose  regulatory  language  that  a  low 
state-of-charge  warning  activate  when 
the  state-of-charge  reached  25  percent  of 
capacity,  it  asked  for  comments  on  the 
appropriateness  of  this  value,  and  on 
alternative  values.  All  seven 
commenters  recommended  that  the 
activation  level  of  a  low  stite-of-charge 
warning  be  determined  by  the  vehicle 
manufacturer,  with  six  rejecting  the  25 
percent  level,  and  the  seventh  merely 
conceding  that  it  "may  be  adequate." 
These  comments  will  be  taken  into 
consideration  should  NHTSA  decide  to 
explore  this  subject  further  in  the 
further. 

For  the  reasons  discus.sed  above, 
NHTSA  has  decided  not  to  adopt  the 
amendments  to  Standard  .No.  101  that 
were  proposed  in  Notice  3. 

2.  FMVSS  No.  103.  Windshield 
Defrosting  and  Defogging  Systems 

One  provision  of  Standard  No.  103 
requires  the  defrosting  and  defogging 
system  of  a  vehicle  to  be  capable  of 
melting  a  specific  amount  of  windshield 
ice  within  a  specified  time  period  after 
allowing  time  for  engine  warm-up. 
NHTSA  believed  that  the  reference  to 
engine  warm-up  is  inappropriate  for 
EVs  in  general  and  might  need  revision. 
In  accordance  with  recommendations 
from  industry.  NHTSA  proposed  that 
the  warm-up  procedure  should  be  the 
one  that  the  manufacturer  recommends 
for  cold  weather  startmg.  Specifically,  it 
proposed  that  the  manufacturer's  cold 
w-eather  warmup  procedure  be  followed 
by  vehicles  equipped  with  a  heating 
system  (other  than  a  heat  exchanger 
type  system  that  uses  the  engine's  liquid 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger).  These  changes 
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would  be  made  to  the  demonstration 
procedures  in  S4.3(a)  and  S4.3(b). 

Comments  were  received  from  GM, 
Chr>'sler,  Ford,  V\V,  and  Toyota.  GM, 
V\V  and  Ford  supported  the  proposed 
amendments  as  adequate  and 
appropriate. 

Chrj'sler  supported  the  proposal  as 
well.  It  brought  to  NHTSA's  attention 
the  fact  that  the  EV  equipped  with  an 
electrical  resistance  heater,  and  tested  at 
rest  in  a  cold  room  facility,  would  have 
an  abundance  of  electrical  power 
available  and  could  easily  meet  most 
defrost  performance  requirements. 
However,  it  noted  that  when  the  same 
vehicle  is  operating  under  normal  road 
load  conditions,  the  defrost/heat  system 
may  not  have  the  same  battery  energy 
available  since  the  propulsion  system 
may  utilize  a  large  amount  of  power. 
Chr>sler  cautioned  that  these  factors 
must  be  considered  before  establishing 
precise  defrost/defogging  system 
requirements  for  EVs.  In  its  opinion, 
judging  EV  defroster  performance  "will 
require  unique  testing  procedures  that 
must  be  relatively  elaborate  and 
formalized  to  ensure  that  vehicle 
performance  meets  the  regulatory  intent 
of  the  standard."  It  obser\'ed  that  these 
procedures  could  be  formulated  by 
knowledgeable  industr>'  personnel 
working  through  an  organization  such 
as  the  SAE. 

NHTSA  concurs  with  Chrysler's 
comments  and  encourages  the  industry, 
either  through  SAE  or  other  industry 
organizations,  to  explore  this  issue.  At 
present.  Standard  No.  103  allows  the 
defrosting  and  defogging  system  to  be 
tested  with  the  vehicle  in  neutral  gear. 
EVs  equipped  with  electric  resistance 
heaters,  which  draw  power  from  the 
vehicle  propulsion  batteries,  may  incur 
a  degradation  in  performance  under 
road  load  conditions  or  under  less  than 
full  state-of-charge  conditions. 
Currently,  the  agency  has  no 
information  to  determine  the  extent  to 
which  any  such  degradation  may  exist, 
or  the  axtent  to  which  it  may  impede 
vehicle  safety.  Moreover,  the  agency  has 
no  information  on  the  number  of  EVs 
that  will  employ  electric  resistance 
heaters  or  use  auxiliary  combustible  fuel 
heaters.  To  a  large  extent,  EV  technology 
is  still  in  the  developmental  state. 
Therefore.  NHTSA  will  monitor  this 
issue  for  possible  future  rulemaking, 
and  encourages  the  industry  to  explore 
it  as  well. 

Toyota  also  supported  the  proposed 
amendments,  but  suggested  that  three 
pre-test  conditions  be  adopted.  Under 
these  conditions,  testing  would  be 
initiated  with  the  battery  at  full  charge, 
and  the  battery  would  be  charging  until 
dffrost/defog  testing  is  started. 


However,  the  batten,-  should  not  be 
included  in  the  -  18  degrees  C  soak 
time  as  currently  specified  by  the  test 
procedure  of  SAE  Standard  J902 
incorporated  by  reference  in  Standard 
No.  103.  NHTSA  appreciates  Toyota's 
comments  but  believes  that 
manufacturers  are  likely  to  begin 
defrost/defog  testing  with  the  battery  at 
its  maximum  state  of  charge,  and  the 
batter}'  will  be  charging  until  testing 
begins.  Thus,  no  further  regulatory 
language  appears  called  for.  The  agency 
disagrees  with  Toyota's  contention  that 
the  battery  should  not  be  included  in 
the  soak  time  because  a  temperature  of 
-  18  degrees  C  replicates  the  real  world 
conditions  under  which  some  EVs  are 
likely  to  be  operated.  Thus,  NHTSA  will 
not  consider  Toyota's  suggestion  as  a 
candidate  for  future  rulemaking. 
Taking  into  consideration  the 
foregoing  remarks.  NHTSA  is  amending 
S4.3  (a)  and  (b)  of  Standard  No.  103 
exactly  as  proposed,  with  a  single 
exception.  The  present  reference  speed 
in  S4.3(b)(2)(ii)  is  25  m.p.h.  The  NFRM 
incorrectly  stated  it  as  15  m.p.h.  There 
was  no  intention  to  propose  a  reference 
speed  of  15  m.p.h..  and  the  final  rule 
correctly  states  it  as  25  m.p.h. 

Effective  Date 

The  amendments  are  effective 
September  6,  1994. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Fegulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  E.O.  12866 
"Regulatory  Planning  and  Review",  and 
the  Department  of  Transportation 
regulator)'  policies  and  procedures.  This 
action  has  been  determined  to  be  not 
"significant"  under  either,  and  has  not 
been  reviewed  by  OMD  under  E.O. 
12866.  The  agency  has  determined  that 
the  economic  effects  of  the  amendment 
are  so  minimal  that  a  full  regulatory 
evaluation  is  not  required.  The  purpose 
of  the  rule  is  to  clarify  several  existing 
requirements  applicable  to  all  motor 
vehicles  so  that  they  may,  in  recognition 
of  the  different  characteristics  of  EVs,  be 
more  appropriate  for  EVs.  The  rule 
makes  no  change  in  the  cost  of 
compliance  for  EVs. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism"  and  it  has  been 
determined  that  the  notice  does  not 
have  sufficient  federalism  im.plications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


National  Environmental  Policy  Act 

The  agency  has  determined  that  the 
notice  will  not  have  a  significant  effect 
upon  the  environment  for  the  purposes 
of  the  National  Environmental  Policy 
Act.  There  is  no  environmental  impact 
associated  with  the  rulemaking  action 
since  it  clarifies  the  applicability  of  an 
existing  Federal  motor  vehicle  safety 
standard  to  EVs.  To  the  extent  that  the 
rulemaking  action  will  facilitate  the 
production  of  EVs,  it  may  result  in  a  net 
positive  benefit  to  the  environment. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
will  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Although  some  EV 
manufacturers  may  be  small  businesses 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  these  manufacturers  are 
already  required  to  comply  with  the 
Federal  motor  vehicle  safety  standards 
that  the  rulemaking  action  is  intended 
to  clarif)-.  Further,  small  organizations 
and  governmental  jurisdictions  will  not 
be  significantly  affected  as  the  price  of 
new  EVs  should  not  be  impacted.  The 
notice  clarifies  some  existing 
requirements  that  EVs  must  meet. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  section  103(d)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
Thai  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read: 
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Authority:  15  U.S.C.  1392,  1401,  1407; 
delegation  of  authority  at  49  CFR  part  150. 

§571.103    [Amended] 

2.  Paragraphs  S4.3  (a)  and  (b)  of 
§571.103  are  revised  to  read: 

S4.3  Demonstration  procedure  •   *   * 

(a)  During  the  first  5  minutes  of  the 

test:  . 

(1)  For  a  passenger  car  equipped  wiUi 
a  heating  system  other  than  a  heat 
exchanger  type  that  uses  the  engine's 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger,  the  warm-up 
procedure  is  that  specified  by  the 
vehicle's  manufacturer  for  cold  weather 
starting,  except  that  connection  to  a 
power  or  heat  source  external  to  the 
vehicle  is  not  permitted. 

(2)  For  all  other  passenger  cars,  the 
warm-up  procedure  may  be  that 
recommended  by  the  vehicle's 
manufacturer  for  cold  weather  starting. 

[b)  During  the  last  35  mmutes  of  the 
test  period  (or  the  entire  test  period  if 
the  5-minute  warm-up  procedure 
specified  in  paragraph  (a)  of  this  section 

is  not  used), 

(1)  For  a  passenger  car  equipped  with 
a  heating  system  other  than  a  heat 
exchanger  type  that  uses  the  engine's 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger,  the  procedure  shall 
be  that  specified  by  the  vehicle's 
manufacturer  for  cold  weather  starting, 
except  that  cormection  to  a  power  or 
heat  source  external  to  the  vehicle  is  not 
permitted. 

(2)  For  all  other  passenger  cars, 
either — 

(i)  The  engine  speed  shall  not  exceed 
1,500  r  p.m.  in  neutral  gear:  or 

(ii)  The  engine  speed  and  load  shall 
not  exceed  the  speed  and  load  at  25 
m.p  h.  in  the  manufacturer's 
recommended  gear  with  road  load. 
•        •        •        •        * 

Issued  on  March  2. 1994. 
Christopher  A.  Hart, 
Deputy  Administrator. 
|FR  Doc.  94-5187  Filed  3-a-94;  8;45  ami 

BILUNQ  CODE  4«10-6»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

[Docket  No.  940368-^068;  I.D.  030294C] 

Atlantic  Sea  Scaliop  Fishery 

agency:  National  Manne  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule. 


summary:  NMFS  issues  this  emergency 
interim  rule  to  provide  alternatives  to 
the  minimum  ring  size  required  for 
Atlantic  sea  scallop  dredges  by 
amendment  4  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMP)  and  its 
implementing  regulations.  Through 
April  30. 1994,  participants  in  the 
fishery  must  comply  with  either  the 
scallop  meat-count  requirement  or 
corresponding  shell-height  requirement 
that  existed  prior  to  the  implementation 
of  amendment  4,  or  to  the  ring-size 
requirement  implemented  under 
amendment  4.  The  intent  is  to  provide 
relief  to  fishermen  who  may  have  been 
unable  to  obtain  the  required  rings, 
which  are  not  currently  available  in 
sufficient  quantities  to  supply  the 
industry. 

EFFECTIVE  DATES:  March  4,  1994  through 
April  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  NMFS, 
508-281-9273. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  4  to  the  FMP  was 
prepared  by  the  New  England  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson  Act)  and 
approved  by  NMFS.  Regulations 
implementing  amendment  4  were 
published  January  19,  1994  (59  FR 
2757),  and  became  effective  March  1, 
1994.  In  addition  to  other  management 
measures,  amendment  4  eliminated  the 
average  meat-count  standard  previously 
in  effect  to  protect  small  scallops.  The 
meat-count  standard  was  most  recently 
established  at  33  meats  per  pound  (59 
FR  2777,  January  19, 1994),  which 
corresponds  to  a  minimum  shell  height 
of  3>  Vi6  inches  (94  mm).  In  its  place,  to 
reduce  the  number  of  juvenile  scallops 
that  would  be  retained  and  subjected  to 
.    unnecessary  mortality  through 
"    elimination  of  the  meat-count  standard, 
amendment  4  imposed  a  minimum 
inside  diameter  ring  size  for  scallop 
dredges  of  3V4  inches  (83  mm)  in  1994 
and  1995. 

Because  they  were  unable  to  predict 
whether  amendment  4  would  be 
approved,  suppliers  of  scallop  dredge 
rings  were  reluctant  to  purchase,  and 
have  available,  sufficient  numbers  of  the 
required  rings  as  of  March  1,  1994.  As 
a  result,  not  all  scallop  vessel  owners 
have  been  able  to  purchase  the  required 
rings;  therefore,  they  are  unable  to 
comply  with  the  regulations 
implementing  amendment  4  now  in 


effect.  These  circumstances  have  made 
it  impossible  for  such  vessels  to  fish. 

To  provide  relief  to  scallop  fishermen 
unable  to  acquire  the  larger  dredge 
rings,  and  to  provide  protection  to 
juvenile  sea  scallops,  this  emergency 
rule  allows  vessels  to  comply  with 
either  the  3V4  inch  (83  mm)  minimum 
ring-size  requirement,  or  an  average  33- 
meat-count  requirement  (or  the 
corresponding  minimum  shell-height 
standard)  through  April  30,  1994.  By 
May  1,  1994,  all  scallop  dredge  vessels 
must  comply  with  the  minimum  ring- 
size  requirement.  It  is  anticipated  that 
the  circumstances  necessitating  this 
emergency  action  will  have  been 
alleviated  by  that  date. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  is  consistent 
wath  the  Magnuson  Act  and  other 
applicable  law. 

This  rule  is  not  subject  to  review 
under  Executive  Order  12866. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  prior  public  comment. 

The  AA  finds  for  good  cause  that  the 
reasons  justifying  promulgation  of  this 
rule  on  an  emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  comment  under  the 
provisions  of  section  553(b)  of  the 
Administrative  Procedure  Act  (APA). 
Further,  because  this  rule  relieves  a 
restriction,  under  section  553(d)  of  the 
APA,  there  is  no  need  to  delay  for  30 
days  the  effective  date  of  these 
regulations. 

List  of  Subjects  in  50  CFR  650 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  3,  1994. 
RoUand  A.  Schmitten, 


Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  650  is 
temporarily  amended  from  March  4, 
1994.  through  April  30, 1994,  as 
follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  650.9,  paragraphs  (b)(13)  and 
(c)(14)  are  suspended  and  paragraphs 
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Cb)(25).  (b)(26),  (c)(8).  and  (c)(9)  are 
added  to  read  as  follows: 

§650.9    Prohibitions. 

•  *  «  *  * 

(b)*   *   • 

(25)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  L)  of  in-shell  scallops 
while  in  possession  of.  or  fish  under  the 
DAS  allocation  program  with,  dredge 
gear  containing  rings  that  have 
minimum  sizes  smaller  than  those 
specified  in  §  650.21(b)(3),  except  as 
provided  in  §  650.30(a). 

(26)  Fail  to  comply  with  the 
alternatives  provided  in  §  650.30(a),  if  in 
possession  of  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  L)  of  in-shell  scallops 
while  in  possession  of,  or  fishing  under 
the  DAS  allocation  program  with, 
dredge  gear  containing  rings  that  have 
minimum  sizes  smaller  than  those 
specified  in  §  650.21(b)(3). 

(c)  *   *   • 

(8)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  L)  of  in-shell  scallops 
while  in  possession  of,  or  fish  for 
scallops  with,  dredge  gear  containing 
rings  that  have  minimum  sizes  smaller 
than  those  specified  in  §650.21fb)(3), 
except  as  provided  in  §  650.30(a). 

(9)  Fail  to  comply  with  the  average 
meat-count  standard  or  minimum  shell- 
height  standard  alternatives  provided  in 
§650  30(a).  if  in  possession  of  more 
than  40  pounds  (18.14  kg)  of  shucked 
scallops  or  5  U.S.  bushels  (176.1  L)  of 
in-shell  scallops  while  in  possession  of. 
or  fishing  for  scallops  with,  dredge  gear 
containing  rings  that  have  minimum 
sizes  smaller  than  those  specified  in 

§  650.21(b)(3),  except  as  provided  in 

§650.30. 

***** 

3.  Section  650.20  is  su.spended. 

4.  In  §650.21.  paragraph  (b)(3)(i)  is 
suspended  and  paragraph  (b)(3)(iv)  is 
added  to  read  as  follows: 

§  550.21     Gear  and  crew  restrictions. 


(b)*   *   * 
(3)  *   *   • 

(iv)  For  1994  and  1995.  the  inside 
diameter  ring  size  of  a  scallop  dredge  in 
use  by  or  in  possession  of  such  vessels 
shall  not  be  smaller  than  3V4  inches  (83 
mm),  except  as  provided  in  §  650.30. 
***** 

5.  A  new  §650.30  is  added  to  subpart 
B  to  read  as  follows: 

§  650.30    Alternatives  to  dredge  minimum 
ring-size  requirements. 

(a)  From  March  4.  1994.  through  April 
30,  1994.  scallop  dredge  vessels  may,  as 
an  alternative  to  dredge  minimum  ring- 
size  requirements  contained  in 

§  650. 2lfb)(3){iv).  comply  with  one  of 
the  standards  in  paragraphs  (a)(1)  or 
(a)(2)  of  this  section.  (1)  The  average 
meat  count  for  shucked  Atlantic  sea 
scallops  must  not  exceed  33  meats  per 
pound  (per  0.45  k^). 

(2)  The  shell  height  for  in-shell 
Atlantic  sea  scallops  must  not  be  less 
than  3'Vifi  inches  (94  mm). 

(b)  Compliance  and  sampling. 
Compliance  with  the  specified  meat- 
count  and  shell-height  standards  will  be 
determined  by  inspection  and 
enforcement  up  to  and  including  the 
first  transaction  in  the  United  States  as 
follows:  (1)  Shucked  meats  (average 
meat  count).  The  Authorized  Officer 
will  take  1-lb  (0.45  kg)  samples  at 
random  from  the  total  amount  of 
scallops  in  possession.  The  person  in 
possession  of  the  scallops  may  request 
that  as  many  as  10  1-lb  samples  be 
examined  as  a  sample  group.  A  sample 
group  fails  to  comply  with  the  standard 
if  the  average  meat  count  for  the  entire 
sample  group  exceeds  the  standard.  The 
total  amount  of  scallops  in  possession 
will  be  deemed  in  violation  of  this 
regulation  if  the  sample  group  fails  to 
complv  with  the  standard. 

(2)  Scallops  in  the  shell  (minimum 
shell  height).  The  Authorized  Officer 
will  take  samples  of  40  scallops  each,  at 
random,  from  the  total  amount  of 
scallops  in  possession.  The  person  in 
possession  of  the  scallops  may  request 
that  as  many  as  10  samples  (400 


scallops)  be  examined  as  a  sample 
group.  A  sample  group  fails  to  comply 
witli  the  standard  if  more  than  10 
percent  of  the  number  of  scallops  in  the 
sample  group  are  less  than  the  shell 
height  specified  by  the  standard.  The 
total  amount  of  scallops  in  possession 
will  be  deemed  in  violation  of  this 
regulation  and  subject  to  forfeiture  if  the 
sample  group  fails  to  comply  with  the 
standard. 

(3)  All  sea  scallop  dredge  vessels  and 
all  vessels  landing  more  than  5  bushels 
(176.2  L)  of  Atlantic  sea  scallops  in  the 
shell  must  offload  all  fish  each  day 
within  the  applicable  12-hour  offloading 
period  as  specified  below: 


State  of  offloading 


ME.  NH,  NC,  SC.  GA, 

&  FL. 

MA.  Rl  &CT 

NY.  NJ.  DE.  MD.  VA. 

&  PA. 


Penod 


7  a.m.  to  7  p.m. 

5  a.m.  to  5  p.m. 

6  a.m.  to  6  p.m. 


(4)  All  other  vessels  not  covered  by 
paragraph  (b)(3)  of  this  section,  landing 
more  than  40  pounds  (18.1  kg)  of 
shucked  Atlantic  sea  scallops,  must 
offload  the  scallops  within  the 
applicable  offloading  period  specified  in 
paragraph  (b)(3)  of  this  section. 

(5)  Presumption.  Fish  not  offloaded 
from  vessels  subject  to  the  provisions  of 
paragraph  (b)(3)  of  this  section,  and 
shucked  Atlantic  sea  scallops  not 
offloaded  from  vessels  subject  to  the 
provisions  of  paragraph  (b)(4)  of  this 
section,  during  the  offloading  period, 
must  remain  on  the  vessel  until  the 
following  offloading  period.  There  shall 
be  a  presumption  of  unlawful  offloading 
for  any  such  catch  that  is  observed  or 
identified  on  such  a  vessel  by  an 
authorized  officer  at  the  close  of  the 
previous  offloading  period,  if  such  catch 
is  not  found  on  that  vessel  at  the 
beginning  of  the  following  offioading 
period. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWk;  o(  the  proposed 
issuance  of  rules  and  regulaticns.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  oppor^jnity  to  participate  in  the 
rule  making  pnor  to  tf^e  adoption  of  the  final 
rules. 


DEPARTMEfJl  OF  AGRICULTURE 
Agricultural  Market.ng  Service 
7  CFR  Part  959 

[FV-SS-S59-2PR] 

Onions  Grown  in  South  Texas — 
Regulation  of  Red  Onions  and  Change 
in  Regulatory  Period 

agency:  /  ^ricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  with  a  request  for 

ccrmments. 

SUMMARY:  This  proposed  rule  would 
establish  requirements  for  red  variety 
onions  grown  in  South  Te.xas  under 
Marketing  Order  959.  In  recent  years, 
shipments  of  poor  quality  red  onions 
have  appeared  in  the  marketplace  and 
have  adversely  affected  grower  prices. 
This  rule  would  tend  to  improve  grower 
prices  by  providing  more  desirable 
quality  red  onions  for  consumers.  This 
rule  also  would  extend  the  termination 
date  of  the  order's  regulatory  period 
from  M^y  20  to  June  15  of  each  year. 
More  late  season  onions  are  being  grown 
in  a  portion  of  the  production  area, 
increasing  the  need  for  marketing  order 
quality  requirements  over  a  longer  time 
period.  R     ulating  onions  from  the 
production  area  through  June  15  would 
help  make  more  desirable  onions 
available  to  markets. 
DATES;  Comments  must  be  received  by 
MarLh  1:4.  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
.-\MS,  USDA.  Room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
F.\X  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  pa£;e  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOB  FURTHER  INFORMAT.ON  COMTACT: 
Robert  Matthews,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  FiV,  AMS,  USDA,  Room  2523- 
S,  P.O.  Box  96456.  Washington,  DC. 
20090-6456,  telephone:  (202)  690-G464; 
or  Belinda  G.  Garza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  1313  E.  Hackberry.  McAllen, 
Texas  78501;  telephone:  (210)  682- 
2833. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  143  and  Marketing 
Order  No.  959  (7  CFR  Part  959).  as 
amended,  regulating  the  handling  of 
onions  grown  in  South  Texas, 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  of 
1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposal  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  action. 

The  Aci  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  sm.all  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ov%ti 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  38  handlers  cf  South  Texas 
onions  who  are  subject  to  regulation 
under  the  marketing  order  and  97 
producers  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121. BOl)  as  those  having  annual 
receipts  of  less  than  $3,500,000,  and 
.small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  5500,000.  The  majority  of  handlers 
and  producers  of  South  Texas  onions 
may  be  classified  as  small  entities. 

At  its  November  9,  1993  meeting,  the 
South  Texas  Onion  Committee 
(committee)  recommended,  under  the 
authority  of  §  959.52(c)  of  the  order,  that 
red  varieties  of  onions  be  regulated  and 
also  that  the  ttrmination  date  of  the 
regulatory  period  for  all  varieties  of 
regulated  onions  be  extended  from  May 
20  to  June  15  of  each  year. 

Red  varieties  of  onions  have  been 
exempt  from  regulation  since  the 
inception  of  Marketing  Order  No.  959. 
The  quantities  of  such  onions  produced 
have  usually  represented  a  small 
portion  of  the  total  annual  production  in 
the  marketing  order's  regulated  area. 
However,  red  variety  acreage  has 
increased  significantly  in  recent 
seasons.  Moreover,  the  committee 
reports  that  poor  quality  red  onions 
grown  in  the  production  area  have 
appeared  in  the  marketplace  from  time 
to  time. 

The  impact  on  the  industry  is  two- 
fold. Poor  quality  red  onions  diminish 
consumer  confidence  in  the  better 
quality  red  onions,  leading  to  fewer 
sales  and  lower  returns  to  growers.  In 
addition,  a  less  favorable  consumer 
opinion  of  red  variety  onions  often  leads 
to  lower  sales  for  all  onions  grown  in 
the  production  area,  including  yellow 
and  white  varieties  which  now  enjoy  an 
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excellent  reputation  with  receivers  and 
consumers. 

Red  onions,  like  yellow  onions  and 
white  onions,  are  varieties  oi  Allium 
cepa.  and  are  therefore  covered  by  the 
same  U.S.  standards  referenced  in 
§  959.322(h).  Because  of  (his,  regulatory 
requirements  set  forth  in  §959.322 
applicable  to  yellow  and  white  varieties 
of  onions  are  appropriate  for  red 
varieties  also.  The  committee  believes 
that  by  regulating  red  onions  in  the 
same  fashion  as  yellow  and  white 
onions,  that  consumers  can  be  assured 
of  buying  better  quality  red  onions. 
Thus,  increased  consumer  confidence 
should  result  in  improved  returns  to 
growers.  In  addition  to  grade  and  size 
requirements,  the  committee  also 
recommended  that  red  varieties  be 
subject  to  the  same  pack,  container, 
inspection,  assessment,  and  safeguard 
requirements  as  yellow  and  white 
varieties.  In  this  way,  red,  yellow,  and 
white  onions  would  be  regulated  to  the 
same  extent. 

The  second  recommendation 
concerns  the  length  of  the  regulatory 
period  for  shipments  of  onions  from  the 
regulated  area.  Currently,  order 
regulations  are  in  effect  from  March  1 
through  May  20  each  year.  District  2 
(Laredo-Winter  Garden)  is  in  the 
northern  part  of  the  production  area  and 
has  a  shipping  season  that  extends  from 
May  to  well  into  June.  This  district  is 
comprised  of  the  Counties  of  Zapata, 
Webb,  Jim  Hogg.  DeWitt,  Wilson. 
Atascosa.  Karnes,  Val  Verde,  Frio, 
Kinney,  Uvalde,  Medina,  Maverick, 
Zavala,  Dimmit  and  LaSalle.  In  the 
1980's,  District  2  production  was 
declining  and  industry  members  asked 
to  be  relieved  from  the  marketing  order 
requirements  after  May  20  each  season, 
instead  of  the  June  15  date  in  effect  at 
that  time.  By  May  20,  shipments  from 
District  No.  1  in  the  southern  part  of  the 
production  area  usually  are  finished. 
Thus,  effective  for  the  1989  and 
subsequent  seasons,  the  termination 
date  for  the  regulatory  period  was 
advanced  for  the  entire  production  area 
from  June  15  to  May  20  (54  FR  8519, 
March  1,  1989). 

However,  committee  records  indicate 
an  increase  in  onion  shipments  from 
District  2  during  the  past  three  years. 
The  committee  stated  that  it  is  the 
desire  of  the  producers  in  District  2  that 
onions  regulated  under  the  marketing 
order  once  again  be  regulated  during  the 
May  20  through  June  15  period. 
Shipments  from  this  district  typically 
account  for  10  to  12  percent  of  the 
production  area  total,  and  the 
committee  believes  that  grade,  size, 
container,  and  other  order  requirements 
are  necessary  to  maintain  the  quality  of 


South  Texas  onions  that  receivers  and 
consumers  ha%'e  become  accustomed  to. 
Extension  of  the  regulatory  period 
would  not  affect  District  1  handlers  as 
shipments  from  that  district  normally 
are  completed  by  mid-May. 

Currently,  handlers  may  not  package 
or  load  onions  on  Sunday  during  the 
period  March  1  through  May  20  of  each 
season.  The  committee  recommended 
not  changing  this  requirement.  After 
May  20,  District  2  handlers  would  be 
competing  with  unregulated  shipments 
from  other  areas  such  as  California. 
Permitting  District  2  handlers  to 
package  and  ship  whenever  they  can 
find  buyers  would  help  to  reduce  the 
competitive  advantage  of  handlers 
shipping  from  outside  the  regulated 
area. 

This  action  was  unanimously 
recommended  by  the  committee,  and 
should  ensure  that  consumers  are 
provided  with  quality  onions,  including 
red  varieties,  during  the  entire  South 
Texas  shipping  period. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
onions  under  a  domestic  marketing 
order,  imported  onions  must  meet  the 
same  or  comparable  requirements, 
subject  to  concurrence  by  the  United 
States  Trade  Representative.  Because 
this  rule  would  establish  grade,  size. 
quality  and  maturity  requirements  on 
red  onions  and  would  change  the 
regulatory  period  under  the  South  Texas 
onion  marketing  order,  corresponding 
changes  would  be  needed  in  the  onion 
import  regulation.  Such  changes  would 
be  addressed  in  a  separate  onion  import 
rule. 

Based  on  available  information,  the 
Administrator  of  the  ,\MS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  number 
0581-0074. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  considered  appropriate  because  any 
changes  to  the  regulations,  if  adopted, 
should  be  in  effect  as  soon  as  possible. 
The  marketing  period  begins  March  1. 
All  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 


List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  proposed  to 
be  amended  as  follows: 

PART  95^— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §959.322,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§959.322    Handling  regulation. 

During  the  period  beginning  March  1 
and  ending  June  15,  no  handler  shall 
handle  any  onions  unless  they  comply 
with  paragraphs  (a)  through  (d).  or  (e). 
or  (f)  of  this  section.  In  addition,  no 
handler  may  package  or  load  onions  on 
Sunday  during  the  period  March  1 
through  May  20. 
•        *        •        •        • 

Dated:  March  4.  1994. 

Martha  B.  Raasom, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  94-5559  Filed  3-8-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter  I 

[Summary  Notice  No.  PR-94-5] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
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information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify-  the  petition  docket 
number  involved  and  must  be  received 
by  April  11.  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn;  Rules  Docket  No. 

,  800  Independence  Avenue 

SVV.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Dofl  "t  (AGC-200).  room  9150, 
F.\.\  Heau^uarters  Building  (FOB  lOA), 
rtOO  Independence  Avenue  SVV., 
Washington,  DC  20591;  telephone  (202) 
267-31:^2 

'OR  FURTHER  INFORMATION  CONTACT: 
.Mr.  Frederit:k  M.  Hav-nes.  Office  of 
Kulem.aking  (AR,M-1,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14CFRpart  11). 

Issued  in  Washington.  DC  on  February  28, 
1994. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  So:  27371. 

Petition'  -  Mr.  Gerald  A.  Silver/ 
Homeov«iers  of  Encino. 

Regulations  Affected:  14  CFR  91.119 
(b)  and  (c). 

Description  of  Pule  Change  Sought: 
To  limit  helicopter  operations  below  the 
minimums  prescribed  in  §91.119  (b) 
and  (c)  to  helicopters  operated  by  any 
municipal,  county,  state,  or  federal 
authority  for  emergency  services,  rescue 
operations,  police  or  fire  protection. 

Petitioner's  Reason  for  the  Request: 
The  petitioner(s)  feel  the  helicopter 
noise  problem,  created  by  low  flying 
helicopters  overflying  his/their 
community  conducting  sightseeing 
tours  (particularly  at  night),  real  estate 
caravan  flybys  to  show  homes  to 
prospective  customers,  and  other  short 
distance  business  travel,  is  a  flagrant 
abuse  of  the  constituency  represented 
by  the  petitioner(s).  It  is  a  recurring  and 
ongoing  p:.  rjlem  that  has  not  been, 
heretofore,  relieved  by  means  of  a  pilot/ 
industry  cooperative  endeavor. 

IFK  Doc.  94-541 1  Filed  3-8-94;  8;45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-33] 

Proposed  Revision  of  Class  E 
Airspace;  Refugio,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  at  Refugio,  TX,  to 
e.xclude  that  airspace  within  a  2  N^ 
radius  of  Rooke  Field,  TX,  from  the  700 
feet  above  ground  level  (AGL)  Class  E 
airspace  located  at  Mellon  Ranch, 
Refugio,  TX.  Cla.ss  E  airspace  was 
developed  to  contain  aircraft  operations 
into  the  Mellon  Ranch  Airport,  Refugio, 
TX.  This  airspace  overlies  Rooke  Field 
located  approximately  6  nautical  miles 
(NM)  west  of  the  Mellon  Ranch  Airport. 
A  request  from  operators  at  Rooke  Field 
was  made  to  exclude  the  airspace 
within  a  two  NM  radius  of  Rooke  Field 
from  the  Mellon  Ranch  Class  E  airspace. 
The  intended  effect  of  this  proposal  is 
to  exclude  that  airspace  within  a  two 
NM  radius  of  Rooke  Field  from  the 
Mellon  Ranch  Class  E  Airspace  and  to 
revoke  that  portion  of  the  Mellon  Ranch 
Class  E  airspace  that  is  no  longer  needed 
to  contain  aircraft  executing  the  special 
instrument  approach  procedure  (SIAP) 
at  Refugio,  Mellon  Ranch  Airport,  TX. 

DATES:  Comments  must  be  received  on 
or  before  April  7,  1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch.  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-33,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Fort  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
222-5595. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Comnienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-33."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Boulevard,  Fort  Worth,  TX,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify' 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPFAl's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Fedeml 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  700  feet  AGL  Class  E  airspace 
located  at  Refugio,  TX.  A  request  from 
operators  at  Rooke  Field  was  made  to 
exclude  the  airspace  within  a  two 
nautical  mile  (NM)  radius  of  Rooke 
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Field  from  the  Mellon  Ranch  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  exclude  that  airspace 
within  a  two  NM  radius  of  Rooke  Field 
from  the  Mellon  Ranch  Class  E  Airspace 
and  to  revoke  that  portion  of  the  Mellon 
Class  E  airspace  that  is  no  longer  needed 
to  contain  aircraft  executing  the  special 
instrument  approach  procedure  (SIAP) 
at  Refugio,  Mellon  Ranch  Airport,  TX. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  is  published  in 
paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17,  1993,  and  effective 
September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6,  1993).  The 
Class  E  airspace  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  needs  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulator)'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FK  1 1034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory^  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  .small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 

reference.  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.0  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74CX).9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16. 1993.  is 
amended  as  follows: 


Paragraph  6005  Oass  E  airspace  areas 
extending  iipntvrd  from  700  fi^t  or  more 
above  the  surface  of  the  earth 


ASW  TX  12  Refugio.  TX  IRevised) 

Refugio.  Mellon  Ranch  Airport,  TX 

(lat.  28°16'51"  N.,  long.  97°12'41"  W.) 
Mellon  Ranch  RBN 

(lat.  28°16'48"  N..  long.  9r'12'2r  W.) 
Refugio,  Rooke  Field,  TX 
(iat.  28M7'37"  N.,  long.  97°19'23"  W.) 
That  airspace  extending  upward  from  700 
fopt  above  the  surface  within  a  6.6-mile 
radius  of  Mellon  Ranch  Airport  and  within 
2.7  miles  each  side  of  the  345°  bearing  from 
the  Mellon  Ranch  RBN  extending  from  the 
6.6-mile  radius  to  7.4  miles  nonh  of  the 
airport  and  within  2.7  miles  each  side  of  the 
145°  bearing  from  the  Mellon  Ranch  RBN 
extending  from  the  6.6-mile  radius  to  7.4 
miles  south  of  the  airport,  excluding  that 
airsjiace  within  a  2-mile  radius  of  Refugio, 
Rooke  Field,  TX.  and  excluding  that  airspace 
within  the  Rockport.  TX.  Class  E  airspace. 
***** 

Issued  in  Fort  Worth.  TX  on  February  15. 

1994. 

Larry  D.  Gray, 

Acting  MarHiger.  Air  Traffic  Division. 
Southwest  Region. 

|FR  Doc.  94-541 5  Filed  3-8-94:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-M>00] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

March  3, 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  filings  and 

opportunity  to  file  comments. 

SUMMARY:  The  Federal  Energy 
Regulator\-  Commission  (Commission) 
has  received  reports  from  three  industrv 
Working  Groups  relating  to  standards 
for  Electronic  Bulletin  Boards.  Working 
Group  4  submitted  a  report  on 
communication  protocols  and 
operational  logistics.  Working  Group  5 
filed  a  report  detailing  its  proposal  for 
common  company  codes,  and  Working 
Group  1  filed  a  report  containing 
proposals  relating  to  an  electronic  index 
of  purchasers,  operationally  available 
capacity,  and  cost  issues.  The 
Commission  is  affording  interested 
persons  an  opportunity  to  file  comments 
on  these  filings. 


DATES:  Comments  due  by  March  14. 

1994. 

ADDRESSES:  Comments  should  be  filed 

at:  Office  of  the  Secretary,  Federal 

Energy  Regulatory  Commission,  8i5 

North'Capito!  Street,  NE.,  Washington, 

DC  20426. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Michael  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Enei^v 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426, (202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulators- 
Commission,  825  North  Capitol 
Street.  NE..  Washington,  DC  20426, 
(202)  208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426. (202)  208-0666. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104.  941  North  Capitol  Street 
NE.  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300,  1200,  or  2400  bps, 
full  duple.\,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street.  NE. 
Washington  DC  20426. 

Take  notice  that  on  February  1.  1994. 
Working  Group  4  filed  its  report  on 
communication  protocols  and 
operational  logistics  and  Working  G«oup 
5  filed  a  report  detailing  its  proposal  for 
common  company  codes.  On  February 
23.  1994.  Working  Group  1  filed  a  report 
containing  proposals  relating  to  an 
electronic  index  of  purchasers, 
operationally  available  capacity,  and 
cost  issues. 

Any  person  desiring  to  submit 
comments  on  these  filings  should  file 
such  comments  with  the  Federal  Energy 
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Regulatory  Commission,  825  North 

Capitol  Street,  NE.,  Washington.  DC 

20426  on  or  before  March  14,  1994. 

Lin  wood  A.  Watson,  Jr., 

Actin^ecretary: 

II  R  Doc.  9-4-11399  Filed  3-8-94;  8:45  ami 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Parts  52  and  81 

[C028-1-5815,  CO36-1-6302;  FRL^ta47-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Implementaticn  Plan  for  Colorado; 
Designation  of  Areas  for  Air  Quality 
Plannmg  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  EPA  is 
proposing  approval  of  the  State 
implementation  plan  (SIP)  submitted  by 
the  State  of  Colorado  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  SIP  was  submitted  on  February  24, 
1993  and  December  9,  1993  to  satisfy 
certain  federal  requirements  for  an 
approvable  nonattainment  area  PM-10 
plan  for  Pagosa  Springs,  Colorado.  In 
addition,  EPA  is  proposing  to  approve 
the  PM-10  contingency  measures  for  the 
Pagosa  Springs  nonattainment  area, 
which  were  included  in  the  State's 
December  9,  1993  submittal. 

EPA  is  also  proposing  to  amend  the 
nonattainment  area  boundary  for  the 
Pagosa  Springs  nonattainment  area  to 
include  some  of  the  surrounding 
suburban  area  of  Pagosa  Springs.  The 
revised  boundary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Pagosa  Springs  airshed. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
Aprils.  1994. 

AD[>«ESSES:  Written  comments  should 
be  addressed  to: 
Vicki  Stamper,  8ART-AP. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver.  Colorado  80202-2466. 
Copies  of  the  State's  submittal  and 
other  information  are  available  for 
in.spection  during  normal  business 
hours  at  the  following  locations: 


Air  Programs  Branch,  Environmental 
Protection  Agency.  Region  VIII,  999 
18th  Street,  suite  500,  Denver, 
Colorado  80202-2405 

Air  Pollution  Control  Division.  Colorado 
Department  of  Health,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stamper.  8ART-AP. 

Environmental  Protection  Agency, 

Region  VIII,  999  18th  Street,  suite  500, 

Denver,  Colorado  80202-2466.  (303) 

293-1765. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Pagosa  Springs,  Colorado  was 
designated  nonattainment  for  PM-10 
and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Act  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  (See  56  FR 
56694,  November  6,  1991;  40  CFR 
81.306  (specifying  nonattainment 
designation  for  Pagosa  Springs).)  The  air 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  part 
D  of  title  I  of  the  Act.  The  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(.see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  notice  on  the  Colorado 
moderate  PM-10  SIP  for  the  Pagosa 
Springs  nonattainment  area  submitted 
on  February  24.  1993  and  on  December 
9.  1993,  EPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Thus.  EPA  will  consider  any  timely 
submitted  comments  before  taking  final 
action  on  this  proposal. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15.  1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 


'  The  1990  Amendments  lo  the  Clear  Air  Act 
made  significant  changes  lo  the  Act.  See  Pub.  L.  No. 
101-549.  104  Slat.  2399.  References  herein  are  to 
the  Clean  Air  Act.  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401  et  seq. 


(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (R.^CT))  shall  be 
implem.ented  no  later  than  December 
10.  1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994  or  A  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994; and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  e.xceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188.  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
cortstruction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30,  1992.  (See  section 
189(3)  of  the  Act.)  Revisions  to  satisfy 
these  requirements  were  submitted  by 
the  State  on  January  14.  1993,  and  EPA 
will  be  taking  action  on  these 
requirements  in  a  separate  Federal 
Register  notice.  Such  States  also  were 
required  to  submit  contingency 
measures  by  November  15,  1993  which 
become  effective  without  further  action 
by  the  State  or  EPA.  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutorv  deadline.  (See  section 
172(c)(9)  of  the  Act  and  57  FR  13543- 
13544.)  The  State  adopted  contingency 
measures  for  Pagosa  Springs  in 
November  of  1993,  and  those  measures 
were  included  in  the  State's  December 
9.  1993  SIP  submittal.  Along  with 
proposing  action  on  the  moderate  PM- 
10  nonattainment  area  SIP  requirements 
which  were  due  to  EP.^  on  November 
15,  1991.  EPA  is  also  proposing  action 
on  these  contingency  measures  in  this 
notice. 

IL  Proposed  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  proposing  to  grant 
approval  of  the  Pagosa  Springs  PM-10 
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attainment  pJan,  which  was  due  to  EPA 
on  November  15.  1991  and  submitted  by 
the  State  on  February  24,  1993  and  on 
December  9.  1993.  EPA  is  also 
propocing  to  approve  the  PM-10 
contingency  measures  for  Pagosa 
Springs,  which  were  due  to  EPA  on 
November  15,  1993  and  submitted  by 
the  State  on  December  9.  1993.  EPA 
believes  the  PM-10  attainment  plan  and 
contingency  measures  for  Pagosa 
Springs  meet  all  of  the  applicable 
requirements  of  the  Act. 

In  addition,  EPA  is  proposing  to 
amend  the  nonattainment  area  boundary 
for  the  Pagosa  Springs  nonattainment 
area  to  include  some  of  the  surrounding 
suburban  area  of  Pagosa  Springs.  The 
revised  boundary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Pagosa  Springs  airshed.  (See  section 
110(k)(6)ofthe  Ac-t.) 

Since  the  Pagosa  Springs  PM-10 
attainment  plan  was  not  submitted  by 
November  15,  1991  as  required  bv 
section  189(a)(2)(A)  of  the  Act.  EPA 
made  a  finding,  pursuant  to  section  179 
of  the  Act,  that  the  State  failed  to  submit 
the  SIP  and  notified  the  Governor  in  a 
letter  dated  December  16,  1991.  (See  57 
FR  19906  (May  8.  1992).)  After  the 
initial  Pagosa  Springs  PM-10  SIP  was 
submitted  on  February  24,  1993,  EPA 
found  the  submittal  to  be  complete 
pursuant  to  section  110(k)(l)  of  the  Act 
and  notified  the  Governor  accordingly 
in  a  letter  dated  April  23.  1993.  This  ' 
completeness  determination  corrected 
the  State's  deficiency  and.  therefore, 
terminated  the  18-month  sanctions 
(.lock  under  section  179  of  the  Act. 

A.  Analysis  of  State  Subwitials 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  re\  isions  for  submission  to  EPA. 
Section  110<a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing. =  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  .section  110(k)(ll  of  the 


-.\lso  section  172(c)(7)  of  Ihp  Ad  ri»quircs  that 
p'nn  provisions  for  nonattainment  arca.s  meet  the 
.ipplicable  provision.s  of  section  110(a)(2). 


Act  and  57  FR  13565).  The  EPA's 
completeness  criteria  for  SIP  submittab 
are  set  out  at  40  CFR  part  51,  appendix 
V  (1992).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submis.sion. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  6  months  after  receipt  of  the 
submission. 

After  providing  more  than  30  days  of 
prior  public  notice,  the  State  of 
Colorado  held  a  public  hearing  on 
November  19.  1992  to  entertain  public 
comment  on  the  implementation  plan 
for  Pagosa  Springs.  The  plan  for  Pagosa 
Springs  was  subsequently  adopted  by 
the  State  and  submitted  by  the  Governor 
by  letter  dated  February  24,  1993  as  a 
proposed  revision  to  tlie  SIP.  EPA 
received  the  submittal  on  February  26, 
1993. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  the  criteria  set  out  at 
40  CFR  part  51,  appendix  V  (1992).  The 
submittal  was  found  to  be  complete,  and 
a  letter  dated  April  23,  1993  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process. 

On  December  9,  1993,  the  State 
submitted  a  revision  to  the  Pagosa 
Springs  PM-10  SIP,  which  contained 
contingency  measures,  additional 
control  measures,  and  a  revised 
demonstration  of  attainment  because  the 
initial  attainment  demonstration  in  the 
State's  February  24.  1993  submittal  did 
not  conform  to  EPA  modeling  policy. 
This  revision  was  submitted  pursuant  to 
a  November  12.  1993  public  hearing,  for 
which  the  State  again  provided  more 
than  30  days  of  prior  public  notice. 
After  receiving  the  submittal  on 
December  14.  1993,  EPA  found  the 
December  1993  submittal  to  be 
administratively  and  technically 
complete,  and  a  letter  dated  February 
15.  1994  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal. 

In  this  action.  EPA  proposes  approval 
of  the  State  of  Colorado's  PM-10  SIP 
submittals  for  Pagosa  Springs,  including 
the  PM-10  contingency  measures 
submitted  with  the  December  1993 
submittal,  and  invites  pubhc  comment 
on  the  action. 

2.  Acc-urate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 


the  nonattainment  area.  Because  the 
submission  of  such  an  inventory  is  a 
necessary  adjunct  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventory  must  be  received  with  the 
submission  (see  57  FR  13539). 

In  its  February  24,  1993  submittal  the 
State  of  Colorado  submitted  a  winter 
season  emissions  inventory  for  the  base 
year  of  1988.  A  winter  season  emissions 
inventory  was  calculated  because  the 
highest  PM-10  concentrations  have 
occurred  in  the  winter  season  in  Pagosa 
Springs.  The  emissions  inventory  was 
generally  calculated  using  EPA's 
"Compilation  of  Air  Pollution  Emission 
Factors"  (AP-42)  with  the  exception  of 
the  sanding  emissions,  which  were 
calculated  using  emission  factors 
developed  for  the  Denver  PM-10  SIP  at 
EPA's  recommendation  EPA  had 
previously  commented  that  the  AP-42 
default  emission  factors  for  re-entrained 
road  dust  from  paved  roads  likely 
underestimated  the  emissions  from  this 
source  category  for  high  elevation 
mountain  towns,  such  as  Pagosa 
Springs.  The  State,  therefore,  included  a 
commitment  in  the  Pago.sa  Springs  SIP 
to  conduct  a  silt  loading  study  in  Pagosa 
Springs  during  the  winter  of  1992-1993 
and  to  use  that  study  to  improve  the 
emissions  inventory  and  verify  the 
adequacy  of  the  attainment  and 
maintenance  demonstration. 

The  State  fulfilled  its  commitment  by 
submitting  a  revised  emissions 
inventory  on  September  20.  1993.  The 
results  of  the  silt  loading  study 
confirmed  that  emissions  from  re- 
entrained  road  dust  from  paved  roads  in 
Pagosa  Springs  were  much  higher  than 
the  AP-42  default  emission  factors,  as 
was  suspected  by  EPA.  The  final 
emissions  inventory  showed  that  re- 
entrained  road  dust  from  paved  roads 
contributes  78  percent  to  the  total 
emissions  in  the  area.  Other  sources  of 
emissions  include  re-entrained  road 
dust  from  unpaved  roads  (20  percent), 
residential  wood  burning  (2  percent), 
and  tailpipe  emissions  and  coal  burning 
stoves  (0.1  percent).  Only  one 
permanent  stationary  source  was 
identified  in  the  area,  and  its  emis.sions 
were  insignificant  {less  than  1  ton  per 
year). 

EPA  has  reviewed  the  revised 
emissions  inventory  and  believes  it 
generally  appears  to  be  accurate  and 
comprehensive.  Therefore.  EPA  is 
proposing  to  approve  the  emissions 
inventory  because  it  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
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172(c)(3)  and  110(a)(2)(K)  of  the  Act. 3 
For  further  details,  see  the  Technical 
Support  Document  (TSD)  accompanying 
this  notice. 

3.  R.-\CM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10.  1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
Act).  The  General  Preamble  contains  a 
detailed  discussion  of  EPA's 
interpretation  of  the  R,^CM  (including 
RACT)  requirement  (see  57  FR  13539- 
13545  and  13560-13561). 

In  the  State's  February  24. 1993 
submittal,  the  State  identified  re- 
entrained  road  dust  from  unpaved  roads 
as  the  primary  contributor  to  the 
nonattainment  area  problem  in  Pagosa 
Springs.  The  State  chose  to  control  this 


source  category  by  requiring  the  paving 
of  6  miles  of  unpaved  gravel  roads,  and 
the  attainment  analysis  provided  in  the 
submittal  showed  that  this  control 
measure  was  adequate  for  Pagosa 
Springs  to  demonstrate  attainment  of 
the  PM-10  NAAQS  by  December  31, 
1994.  However,  as  discussed  in  Section 
II.A.2.  of  this  notice,  the  State  revised 
the  emissions  inventory  for  the  area 
based  on  silt  loading  studies  conducted 
during  the  1992/1993  winter  season, 
which  showed  that  re-entrained  road 
dust  from  paved  roads  was  the  primary 
contributor  to  the  PM-10  emissions  in 
the  area,  rather  than  from  unpaved 
roads.  Also,  as  more  fully  discussed  in 
Section  II.A.4.  of  this  notice,  the  State 
did  not  follow  EPA  modeling  policy  in 
the  demonstration  of  attainment 
provided  in  the  February  1993  SIP 
submittal.  When  the  State  revised  the 


analysis  to  conform  with  EPA  policy, 
the  results  showed  that  the  area  could 
not  demonstrate  attainment  of  the  PM- 
10  NAAQS  without  the  adoption  of 
additional  control  measures.  Thus,  on 
December  9.  1993,  the  State  submitted 
additional  PM-10  control  measures  for 
re-entrained  road  dust  from  paved  roads 
for  the  Pagosa  Springs  nonattainment 
area,  as  well  as  a  demonstration  of 
attainment  consistent  with  EPA 
modeling  policy  which  showed  that  the 
control  measures  adopted  would  result 
in  the  Pagosa  Springs  area  attaining  the 
PM-10  NAAQS  in  1994.  (For  further 
details,  see  the  TSD  accompanying  this 
notice.) 

Thus,  the  State's  submittals  provide 
that  the  PM-10  source  categories  of  re- 
entrained  road  dust  from  paved  and 
unpaved  roads  will  be  controlled  as 
follows: 


Source 


Re-entramed  road  dust  from 
paved  roads. 


Re-entrained  road  dust  from 

unpaved  roads. 


Control 


Specs  for  1%  fines  content  of  street 
sanding  materials. 

Reduction  in  the  amount  of  sanding  ma- 
tenals  applied  (by  10%  in  12/93-11/95 
and  by  15%  beginning  in  12/95). 


Paving  of  six  miles  of  unpaved  gravel 
roads. 


Benefit  towards  reducing  PM-10  emissions 


Fines  content  of  1%  results  in  a  75%  reduction  m  emissions  due  to 
fines  content  of  sanding  materials. 

Combining  the  75%  reduction  with  a  10%  reduction  in  the  amount  of 
street  sandmg  materials  applied  results  in  an  overall  reduction  of 
67.7%  from  the  applicable  roads  in  this  source  category.  Combin- 
ing this  with  a  15%  reduction  beginning  in  12/95  results  in  an  over- 
all reduction  in  69.1%  from  the  applicable  roads  in  this  category. 

No  credit  taken  for  this  provision. 


The  State  did  not  take  credit  for  the 
paving  of  six  miles  of  gravel  roads  due 
to  the  results  of  the  silt  loading  studies 
conducted  during  the  1992/1993  winter 
and  the  subsequent  revised  emissions 
inventory.  Specifically,  the  emission 
factor  used  for  calculating  re-entrained 
road  dust  from  paved  roads,  based  on 
the  results  of  a  Pagosa  Springs-specific 
study,  was  actually  greater  than  the 
emission  factor  used  for  calculating  re- 
entrained  road  dust  from  unpaved 
gravel  roads.  This  is  likely  due  to  the 
fact  that  the  State  did  not  develop  a 
Pagosa  Springs-specific  emission  factor 
for  gravel  roads,  as  was  done  for  paved 
roads:  the  State  simply  relied  upon  EPA 
default  methods  for  determining 
emissions  from  unpaved  roads.  Since. 
using  these  emission  factors,  the  paving 
of  gravel  roads  is  projected  to  result  in 
a  slight  increase  in  PM-10  emissions, 
the  State  declined  to  take  credit  for  the 
paving  of  gravel  roads  towards  reducing 
PM-10  emissions.  Nevertheless,  the 
State  decided  to  retain  the  road  paving 
provision  because  the  State  believes  that 
it  will  result  in  an  overall  reduction  in 
PM-10  emissions.  See  the  TSD  for 
further  information.  EPA  believes  it  is 


reasonable  for  the  State  to  retain  the 
road  paving  measure  in  light  of  the 
potential  uncertainty  of  emissions 
reductions  in  this  instance  due  to  the 
State's  relying  on  EPA  default  methods 
for  determining  re-entrained  road  dust 
emissions  from  unpaved  gravel  roads. 

All  of  these  requirements  will  be 
implemented  through  Section  I.  of  the 
Colorado  regulation  entitled 
"Nonattainment  Areas — State 
Implementation  Plan  Specific 
Regulations  for  Local  Elements."  The 
requirements  for  street  sanding  material 
specifications  and  for  the  reduction  in 
sanding  material  applied,  found  in 
Sections  I.C.  and  I.D.  of  the  State 
regulation,  pertain  to  the  major  State 
highways  through  town  and  must  be 
complied  with  beginning  December  1, 
1993.  The  State  of  Colorado  has 
received  verbal  notification  from  the 
Colorado  Department  of  Transportation 
that  these  measures  have  been 
implemented  in  the  Pagosa  Springs 
nonattainment  area  since  December  1, 
1993.  Control  of  this  source  category  is 
expected  to  result  in  an  estimated 
overall  reduction  of  4997  lb/day  of  PM- 
10  emissions  in  the  area.  Section  I.B.  of 


the  State  regulation  requires  3  Vio  miles 
of  unpaved  gravel  roads  to  be  paved  by 
December  10,  1993,  and  an  additional  2 
Vio  miles  of  unpaved  gravel  roads  to  be 
paved  by  December  31.  1994.  The  Town 
of  Pagosa  Springs  completed  the  paving 
of  3  Vio  miles  of  unpaved  gravel  roads 
by  the  end  of  the  summer  of  1992. 

In  order  to  comply  with  the  State's 
Administrative  Procedures  Act.  the 
revisions  to  this  regulation  pertaining  to 
the  street  sanding  controls,  which  were 
adopted  on  November  12.  1993.  did  not 
become  effective  until  December  30, 
1993.  However,  since  these  provisions 
were  required  to  be  implemented  by 
December  1,  1993,  the  State  adopted  an 
emergency  rule  on  November  12.  1993 
to  make  the  new  provisions  in  the 
State's  nonattainment  area  regulation 
effective  December  1,  1993.  So.  until  the 
State's  regulation  became  effective,  this 
emergency  rule  (which  is  identical  to 
the  State  nonattainment  area  regulation) 
applied  beginning  December  1.  1993. 

For  an  area  that  demonstrates 
attainment  by  the  applicable  attainment 
date,  the  implementation  of  otherwise 
available  control  measures  is  not 
"reasonably"  required  by  RACM  if  such 


'The  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  lo  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  ihe  1987  PM-10 


SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
revised  Act. 
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control  measures  would  not  expedite 
attainment,  (see  57  FR  13543)  Control  of 
other  FM-10  emissions  in  the  area,  such 
as  residential  wood  combustion  (which 
contributes  2  percent)  and  tailpipe 
emissions  and  coal  burning  stoves 
(which  contribute  0.1  percent),  was  not 
required  because  the  implementation  of 
such  controls  would  not  have  further 
advanced  the  attainment  date  in  the 
area. 

Similarly.  RACM  (including  RACT) 
did  not  require  the  adoption  of 
otherwise  available  control  measures  for 
stationary  sources  in  the  Pagosa  Springs 
nonattainment  area  because  point 
source  emissions  in  the  Pagosa  Springs 
area  are  de  minimis  (see  57  FR  13540) 
and  control  of  such  sources  would  not 
expedite  attainment  and  maintenance  of 
the  PM-10  NAAQS. 

There  are  also  other  Statewide  control 
measures  that  already  apply  in  the 
Pagosa  Springs  area,  which  will  help 
curb  PM-10  emissions  in  the  Pagosa 
Springs  nonattainment  area. 
Specifically,  Colorado  Regulation  No.  4 
requires  new  wood  stoves  to  meet  the 
emission  requirements  of  EPA's 
Standards  of  Performance  for  New 
Residential  Wood  Heaters  in  40  CFR 
60.532(b),  and  Colorado  Regulation  No. 
3  regulates  the  construction  and 
modification  of  stationary'  sources  of 
PM-10.*  These  measures  will  help  to 
reduce  emissions  from  new  stationary 
source  growlh  and  residential  wood 
combustion.  However,  EPA  is  not 
proposing  action  on  Regulations  No.  3 
and  4  because  EPA  has  previously 
approved  these  regulations  in  separate 
notices.  For  further  information,  see  the 
TSD  accompanying  this  notice. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
associated  control  measures,  and  an 
explanation  as  to  why  certain  available 
control  measures  were  not  implemented 
can  be  found  in  the  TSD.  The  EPA  has 
reviewed  the  State's  explanation  and 
associated  documentation  and  has        j 
concluded  that  it  adequately  justifies 
the  control  measures  to  be 
implemented.  The  implementation  of 
Pagosa  Springs'  PM-10  control  strategy 
is  projected  to  result  in  the  attainment 
of  the  PM-10  NAAQS  by  December  31. 
1994.  Therefore,  by  this  notice,  EPA  is 
proposing  to  approve  Colorado's  SIP 
submittals  for  the  Pagosa  Springs 


■"  The  Slate  is  required  by  the  amended  Clean  Air 
Ali  to  adopt  a  revised  new  source  review  permit 
program  for  the  construction  and  operation  of  new 
and  modified  stationary  sources.  See  section 
189(a)(1)(A).  This  SIP  revision,  submitted  by  the 
Slate  on  January  14.  1993.  was  due  independent  of 
the  November  15.  1991  moderate  PM-10 
nonattainment  area  SIP  requirements  addressed  in 
this  action  and  will  be  addressed  in  a  separate 
notice.  See  section  lB9<a)(2)(A)  of  the  Act. 


nonattainment  area  as  meeting  the 
RACM  including  RACT  requirement. 
However,  EPA  is  not  proposing  action 
on  Regulations  No.  3  and  4  because  EPA 
has  previously  approved  these 
regulations  in  separate  actions  (see  the 
TSD  for  further  information). 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31.  1994  is  impracticable. 

EPA  regulations  provide  that 
attainment  be  demonstrated  by  means  of 
a  proportional  model  or  dispersion 
model  or  other  procedure  shov\Ti  to  be 
adequate  and  appropriate  for  such 
purposes,  (see  40  CFR  51.112(a))  EPA 
policy  recommends  that  the  preferred 
approach  for  estimating  the  air  quality 
impacts  of  emissions  of  PM-10  is  to  use 
receptor  modeling  in  combination  with 
dispersion  modeling.  On  July  5, 1990. 
EPA  issued  guidance  providing  that,  in 
certain  situations,  it  may  be  more 
appropriate  to  rely  on  a  receptor 
modeling  demonstration  alone  as  the 
basis  for  the  attainment  demonstration 
(see  July  5.  1990  memo  to  Regional  Air 
Branch  Chiefs  from  Robert  D.  Bauman, 
Chief  of  SOyPartic-ulate  Matter 
Programs  Branch  and  Joseph  Tikvart. 
Chief  of  Source  Receptor  Analysis 
Branch).  Pagosa  Springs  meets  the 
criteria  discussed  in  the  July  5,  1990 
memo  to  justify  using  receptor  modeling 
alone. 

The  State  originally  planned  to  use 
this  approach  in  its  initial  SIP  submittal 
and  attainment  demonstration. 
However,  after  further  review,  the  State 
determined  that  the  chemical  mass 
balance  (CMB)  data  available  at  the  time 
which  would  be  used  in  the  receptor 
modeling  was  inadequate  and  decided 
to  base  the  attainment  and  maintenance 
demonstration  on  simple  emissions 
rollback  modeling.  Emissions  rollback 
modeling  involves  using  the  ratio  of  the 
design  day  ambient  concentration  to  the 
design  day  emissions  and  projecting 
future  concentrations.  However,  EPA 
policy  allows  the  use  of  other  methods 
of  demonstrating  attainment,  such  as 
emissions  rollback  modeling,  only  in 
certiain  limited  circumstances  which 
were  not  met  by  this  area.  (See  March 
4.  1991  memorandum  from  John 
Calcagni.  Director  of  EPAs  Air  Quality 
Management  Division,  and  William  G. 
Laxton,  Director  of  EPA's  Technical 
Support  Division,  entitled  "PM-IO  SIP 


Attainment  Demonstration  Policy  for 
Initial  Moderate  Nonattainment  Areas.") 

Because  the  State  did  not  follow  EPA 
policy  in  calculating  the  attainment 
demonstration  for  Pagosa  Springs,  the 
State  included  a  commitment  in  the 
Pagosa  Springs  PM-10  SIP  to  conduct 
revised  CMB  analyses  on  all  filters 
greater  than  100  p^m',  as  well  as  to 
calculate  a  revised  emissions  inventory 
based  on  a  silt  loading  study  in  Pagosa 
Springs,  and  to  use  this  information  to 
assess  the  adequacy  of  the  SIP.  If  the 
revised  demonstration  showed  that 
additional  control  measures  were 
needed,  the  State  committed  to  propose 
such  additional  control  measures  to  the 
Colorado  Air  Quality  Control 
Commission  (AQCC)  for  adoption  by 
August  31. 1993. 

On  July  28.  1993,  the  State  submitted 
its  preliminary  analysis  of  the  revised 
attainment  and  maintenance 
demonstrations  using  receptor  modeling 
(based  on  the  revised  CMB  data  and 
emissions  inventory),  which  indicated 
that  the  area  could  not  demonstrate 
timely  attainment  and  maintenance  of 
the  PM-10  NAAQS  without  the 
adoption  of  additional  control  measures. 
Subsequently,  consistent  with  the 
State's  commitment,  the  State  proposed 
additional  PM-10  control  measures  for 
the  Pagosa  Springs  area  to  the  AQCC  on 
August  16.  1993.  These  measures  were 
adopted  on  November  12.  1993  and 
were  submitted  for  approval  in  the  SIP 
on  December  9. 1993.  The  December 
submittal  included  a  revised  attairunent 
and  maintenance  demonstration  which 
utilized  receptor  modeling  coupled  with 
emissions  rollback  modeling. 

The  attainment  and  maintenance 
demonstrations  presented  in  the 
December  9,  1993  submittal  indicated 
that  the  NAAQS  for  PM-10  would  be 
attained  in  1994  in  the  Pagosa  Springs 
area  and  maintained  through  December 
31.  1997.  The  24-hour  PM-10  N.'L^QS 
is  150  ng/m',  and  the  standard  is 
attained  when  the  expected  number  of 
days  per  calendar  year  with  a  24-hour 
average  concentration  above  150  >ig/m' 
is  equal  to  or  less  than  one  (see  40  CFR 
50.6).  The  annual  PM-10  NAAQS  is  50 
Hg/m\  and  the  standard  is  attained 
when  the  expected  annual  arithmetic 
mean  concentration  is  less  than  or  equal 
to  50  Hg/m'  (id.)  The  demonstration 
provided  in  the  December  9,  1993 
submittal  predicted  a  24-hour  design 
concentration  in  the  attainment  year  of 
1994  of  139  |ig/m'  The  demonstration 
also  predicted  a  24-hour  design 
concentration  in  1997  of  139  ng/m'. 
Thus,  the  State's  attainment  and 
maintenance  demonstrations  showed 
that  the  control  measures  adopted  for 
the  Pagosa  Springs  area  would 


11016 


Fed'^ral  Rpeister  /  Vol.  59,  No.  46  /  Wednesday.  Man.h  9.  1994  /  Proposed  Rules 


adequately  result  in  attainment  and 
maintenance  of  the  24-hour  PM-IO 
^4A.^Q.S.  Since  no  violations  of  the 
annual  PM-IU  NAAQ.S  have  been 
monitored  in  the  Pagosa  Springs  arwa 
since  1987  and  since  the  demonstration 
provided  in  the  December  1993  SIP 
submittal  for  Pat!0,sa  Springs  clearly 
shows  attainment  and  niaintemnce  of 
the  24-hour  FM-10  M.\-\QS,  it  is 
reasonable  and  adequate  to  assume  that 
protection  of  the  24-hoar  standard  wiill 
be  sufficient  to  protect  the  annual 
standard  as  well  The  control  strategy 
used  to  achieve  these  desi;jn 
concentrations  issun;inarized  In 
Section  Il.A.C.  of  this  notice  entitled 
•RACM  (includin-j  R.-\CT)."  For  a  more 
detailed  descriotion  of  the  attainment 
demonstration  and  the  control  strategy 
used,  see  the  TSD  accoinpanving  this 
notice. 

5.  FM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  maior  stationary 
sources  of  PM— 10  precursors,  unless 
EPA  detennLnes  such  sources  do  not 
contribute  significantlv  to  PM-IQ  levels 
in  excess  of  the  N.AAQS  in  that  area  (see 
section  189(e,'  of  Lhe  Airt). 

An  analysis  of  air  quality  and 
emissions  data  for  the  Pagosa  Sprmgs 
nonattainment  area,  as  revLsed  in 
September  of  1913,  mdicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  particulate  matter 
emissions  from  area  sources,  mainly  re- 
entrained  road  dust  from  pa\ed  and 
unpaved  road.s.  In  addition,  the 
emissions  inventory  for  this  area  did  not 
reveal  any  major  stationary  sources  of 
PM-10  precursors.  Consequently.  EPA 
is  proposing  to  find  that  major 
stationary  sources  of  precursors  of  PM- 
10  do  not  contribute  significantly  to 
PM-10  levels  in  excess  of  the  Ni\AQS 
in  Pagosa  Springs.  The  con.sequences  of 
this  proposed  finding  are  to  exclude 
these  major  stationary  sources  fi^om  the 
applicability  of  PM-IQ  nonattainment 
area  control  requirements.  Further 
discussion  of  the  analyses  and 
supporting  rationale  for  EPA's  proposed 
finding  are  contained  in  the  TSD 
accompanying  this  notice.  Note  that 
while  EP.A  is  proposing  to  make  a 
general  finding  for  this  area,  this 
proposed  finding  is  based  on  Lhe  current 
character  of  the  area  including,  for 
e.xample,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 


6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31,  1994  (see  section  189(c)  of 
the  .Act).  RFP  is  defined  in  section 
171(1)  of  the  Act  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
en.s\!ring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

In  implementing  the  quantitative 
milestone  and  RFP  provisions  for  this 
initial  moderate  area.  EPA  has  reviewed 
the  attainment  demonstration  and 
control  strategy  for  the  area  to  determine 
whether  amiual  incremental  reductions 
different  from  those  provided  in  the  SIP 
submittals  should  be  required  in  order 
to  ensure  att^iinment  of  the  PM-IQ 
NA.AQS  hy  December  31,  1994  (see 
section  171(1)  of  the  Act).  The  State  of 
Colorado's  PM-10  SIP  subraiUals  for 
Pagosa  Springs  indicate  that  the  control 
measures  adopted  will  result  in  an 
annual  inrremental  reduction  of  912 
tons/vear  (4997  lb/day)  of  PM-10,  and 
the  State's  December  9,  1993  submittal 
demonst-rated  that  this  annual 
incremental  reduction  will  result  in 
attainment  of  the  PM-10  NAAQS  by 
December  31.  1994.5  Therefore.  EP.\ 
believes  the  Pagosa  Springs  PM-10  SIP 
submittals  satisfy  the  initial  quantitative 
milestone  and  RFP  requirements. 

7.  Enforceability  Issues 

AH  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
1 10(a)(2)(A)  of  the  Act  and  57  FR 
1355fi).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23,  1987 
memorandum  (with  attachments)  from  }. 
Craig  Potter,  .Assistant  .Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)  of  the 
Act). 


apply 


'Tfreemissions  .-eduction  progress  made  pnorto 
the  artainment  date  otDecembflr  31.  1904  (only  46 
davs  bevoad  the  ^4ov•»>mber  15.  1994- milestone 
achievement  dale)  will  salisfy  the  firsl  milestone 
requirement  (57  FR  13539).  the  de  minimis  timing 
differential  make*  it  sciministrafively  impracticable 
to  require  separate  mUestonftandatlaioinent 
demnn.straIions. 


The  control  measures  contained  in 
this  SIP  submittal  are  addressed  above 
under  Section  I1.A.3.  entitled  "RACM 
(including  R,\CT)."  These  requirements, 
which  are  included  in  Section  I.  of  the 
State  regulation  entitled 
"Nonattainment  Areas — State 
Implementation  Plan  Specific 
Regulations  for  Local  Elements,' 
to  the  t\'pes  of  activities  identified  in 
that  discussion  including  re-entrained 
road  dust  nom  both  paved  and  unpaved 
roads.  The  State  regulation  provides  that 
these  control  measures  apply 
throughout  the  Pago.sa  Springs  PM-1!) 
nonattainment  area. 

Con.sistent  with  the  attainment 
demonstration  previously  described,  the 
SIP  and  State  regulation  require  that  all 
affected  activities  for  which  tlie  State  Ls 
taking  credit  towards  demonstrating 
attainment  must  be  in  full  compliance 
with  the  applicable  SIP  provision.';  by 
December  1,  1993.  In  addition  to  the 
applicable  control  measures,  this 
includes  the  applicable  recordkeeping 
requiremiCnts  whicii  are  addres.sed  in 
the  supporting  info.-mation.  Compliance 
with  certain  measures,  such  as  the  1 
percent  fines  limit  with  regard  to 
.sanding  material  used,  must  be 
determined  in  accordance  with 
appropriate  test  methods.  The 
regulation  provides  that  compliance 
with  the  1  percent  fines  fimit  will  be 
determined  in  accordance  with  the 
American  Society  for  Testing  Materials 
(ASTM)  "Standard  Method  for  Sieve 
Analysis  of  Fine  and  Coarse  Aggregate." 
EP.A  believes  this  method  is  appropriate 
for  determining  compliance  with  this 
provision. 

The  attached  TSD  contains  further 
information  on  enforceability 
requirements  including:  a  description  of 
the  rules  contained  in  the  SIP  and  the 
source  types  subject  to  them,  test 
methods,  and  reporting  and 
recordkeeping  requirements.  EPA  has 
reviewed  the  State's  nonattainment  area 
regulation  for  enforceability  and  has 
determined  that  it  meets  all  of  the 
criteria  included  in  the  September  23, 
1987  Potter  Memorandum. 

As  discussed  in  Section  II..A.3.  above, 
there  are  also  Statewide  regulations  that 
will  impact  the  emissions  of  PM-10  in 
the  Pagosa  Springs  nonattainment  area. 
These  regulations  include  Colorado 
Regulation  N'o.  4,  which  requires  all 
wood  stoves  sold  after  July  1,  1991  to 
meet  the  emission  requirements  of 
EPA's  Standards  of  Performance  for 
New  Residential  Wood  Heaters  in  40 
CFR  60.532(:b).  and  Colorado  Regulation 
No.  3,  which  requires  construction 
permits  for  new  or  modified  stationarv' 
sources.  EPA  previously  reviewed 
Colorado  Regulations  Nos.  3  and  4  at  the 
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time  these  regulations  were  approved  by 
EPA  as  part  of  the  SIP,  and  determined 
that  these  regulations  met  the 
enforceability  criteria  of  the  September 
23,  1987  Potter  Memorandum  (see  the 
TSD  for  information  on  EPA  approvals 
of  these  regulations). 6 

The  State  of  Colorado  has  a  program 
that  will  ensure  that  the  measures 
contained  in  the  SIP  are  adequately 
enforced.  The  Colorado  Air  Pollution 
Control  Division  (APCD)  has  the 
authority  to  implement  and  enforce  all 
emission  limitations  and  control 
measures  adopted  by  the  AQCC.  In 
addition,  Colorado  statute  provides  that 
the  APCD  shall  enforce  against  any 
"person"  who  violates  the  emission 
control  regulations  of  the  AQCC,  the 
requirements  of  the  SIP,  or  the 
requirements  of  any  permit.  The 
definition  of  "person"  includes,  among 
others,  any  "municipal  corporation, 
county,  city  and  county  or  other 
political  subdivision  of  the  State,"  such 
as  the  Town  of  Pagosa  Springs.  Civil 
penalties  of  up  to  Si 5. 000  per  day  per 
violation  are  provided  for  in  the  State 
statute  for  any  person  in  violation  of 
these  requirements,  and  criminal 
penalties  are  also  provided  for  in  the 
State  statute.  Thus,  the  APCD  has 
adequate  enforcement  capabilities  to 
ensure  compliance  with  the  Pagosa 
Springs  PM-10  SIP  and  the  State 
regulations.  The  TSD  contains  further 
information  on  the  Statewide 
regulations,  enforceability  requirements, 
and  a  discussion  of  the  personnel  and 
funding  intended  to  support  effective 
implementation  of  the  control  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act.  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  PR  13510-13512  and 
13543-13544.  These  measures  were 
required  to  be  submitted  by  November 
15,  1993  for  the  initial  moderate  PM-10 
nonattainment  areas.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area's  core  attainment  control 
strategy.  These  measures  must  take 
effect  without  further  action  by  the  State 
or  EPA,  upon  a  determination  by  EPA 
that  the  area  has  failed  to  make  RFP  or 
attain  the  PM-10  NAAQS  by  the 
applicable  statutor>'  deadline.  The 
State's  December  9.  1993  revision  to  the 


'■  Note  that  the  current  version  of  Colorado 
Regulation  No.  3  approved  by  EPA  does  not  meet 
all  of  the  applicable  requirements  of  the  amended 
Act.  As  discussed  in  footnote  number  4.  the  Stale 
submitted  revisions  to  Regulation  No.  3  in  January 
1993  which  are  being  evaluated  by  EPA.  EPA  will 
act  on  that  submittal  in  a  separate  notice. 


Pagosa  Springs  PM-10  SIP  included  the 
following  contingency  measure:  Section 
I.E.  of  the  State  regulation  entitled 
"Nonattainment  Areas — State 
Implementation  Plan  Specific 
Regulations  for  Local  Elements" 
requires  the  Town  of  Pagosa  Springs  to 
sweep  all  traffic  lanes  of  the  major  State 
highway  through  town  as  soon  as 
practical  following  each  sanding  event 
using  vacuum  sweepers  that  are  at  least 
34  percent  effective.  The  Town  is 
required  to  implement  these  provisions 
within  two  months  of  an  EPA 
determination  that  the  Pagosa  Springs 
PM-10  nonattainment  area  failed  to 
attain  the  PM-10  NAAQS  by  the 
statutory  deadline  of  December  31,  1994 
or  failed  to  make  RFP.  EPA  believes  this 
is  an  adequate  timeframe  for 
implementation. 

After  review  of  the  contingency 
measure  described  above,  EPA  believes 
they  are  adequate  to  meet  the 
requirements  of  section  172(c)(9)  of  the 
Act.  Therefore,  EPA  is  proposing  to 
approve  the  PM-10  contingency 
measure  for  the  Pagosa  Springs  PM-10 
nonattainment  area.  For  further 
information,  see  the  TSD  accompanying 
this  notice. 

9.  Revisions  to  the  Nonattainment  Area 
Boundary 

The  Pagosa  Springs  nonattainment 
area  boundary-  is  currently  defined  as 
the  town  limits  of  Pagosa  Springs  in  40 
CFR  81.306.  See  56  PR  56694 
(November  6,  1991).  However,  on  June 
20,  1991,  the  State  adopted  a  more 
inclusive  boundary  for  the  Pagosa 
Springs  PM-10  nonattainment  area, 
which  included  the  town  limits  and 
some  additional  areas  along  the  San 
Juan  River  and  along  U.S.  Highway  160 
outside  the  town  limits.  This  revised 
boundary  was  submitted  with  the 
Februar}'  24,  1993  Pagosa  Springs  PM- 
10  SIP  submittal.  The  submittal 
provided  a  demonstration  showing  that 
the  revised  boundary  represented  the 
reasonable  Pagosa  Springs  airshed  by 
considering  the  local  topography, 
meteorology,  and  land  use  practices. 

The  information  available  at  the  time 
that  the  Pagosa  Springs  PM-10 
nonattainment  area  was  promulgated 
did  not  indicate  that  the  boundary 
should  include  the  surrounding 
suburban  areas.  However,  the 
subsequent  information  presented  in  the 
SIP  persuasively  demonstrated  that  the 
revised  nonattainment  area  boundar}' 
submitted  with  the  SIP  more  accurately 
represents  the  Pagosa  Springs  airshed. 
See,  e.g..  57  FR  56762.  56763  (November 
30,  1992).  Therefore,  pursuant  to  section 
110(k)(6)  of  the  Act,  EPA  is  proposing 
to  expand  the  Pagosa  Springs  PM-10 


nonattainment  area  boundary  in  40  CFR 
81.306  to  include  some  additional 
suburban  area  surrounding  the  Town  of 
Pagosa  Springs.  The  proposed  legal 
definition  of  the  revised  Pagosa  Springs 
nonattainment  area  is  as  follows: 

Toixnship  35N  e-  Range  2W:  Sections  13,  14, 
15;  Section  23  NE,  NVi  SE;  Section  24  all 
except  SWSW;  Section  25  NV2  NE,  NENW. 

Township  35N  b-  Range  1 W:  Section  18  \\Vi. 

EPA  is  proposing  to  replace  the 
boundary  description  currently  in  40 
CFR  81.306  with  this  revised  boundary. 

III.  Implications  of  This  Action 

EPA  is  proposing  to  approve  the  plan 
revisions  submitted  to  EPA  for  the 
Pagosa  Springs  PM-10  nonattainment 
area  on  February'  24,  1993  and 
December  9,  1993.  Among  other  things, 
the  State  of  Colorado  has  adequately 
demonstrated  that  the  Pagosa  Springs 
moderate  PM-10  nonattainment  area 
will  attain  the  PM-10  NAAQS  by 
December  31,  1994.  EPA  is  also 
proposing  to  approve  the  PM-10 
contingency  measures  for  Pagosa 
Springs,  which  were  submitted  with  the 
December  9,  1993  SIP  revision. 

As  noted,  on  January  14,  1993,  the 
State  submitted  revisions  to  its  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10  to  comply 
with  the  amended  Act.  EPA  will  be 
taking  action  on  these  requirements  in 
a  separate  Federal  Register  notice. 

Lastly,  EPA  is  proposing  to  amend  the 
nonattainment  area  boundary  for  the 
Pagosa  Springs  nonattainment  area  to 
include  some  of  the  area  surrounding 
Pagosa  Springs. 

IV.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposal.  As  indicated 
at  the  outset  of  this  notice,  EPA  will 
consider  any  comments  received  by 
April  8,  1994. 

V.  Executive  Order  (EO)  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Region 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6.  1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  0MB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  USEPA "s  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
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superseded  Executive  Order  12291  on 
September  30, 1993. 

VI.  Regulatory  Flexibility 

Under  the  Regulator}-  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  US.C  603 
and  604.  Alternatively,  EPA  may  certify 
th,it  the  rule  v^-ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not  for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subcbapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  iTipose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analvsis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  ba.se  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.  ,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.SC. 
section  7410(a)(2). 

VII.  Applicability  to  Future  SIP 
Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroiimental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects 

40  CFF  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

40Cm?anB\ 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Ddt.-d:  Mcirt.h  1.  1994, 
William  P.  Yellowtail. 
Regional  Administrator. 
IFR  Doc.  94-5423  FU<;d  3-«-94,  8:45  ami 
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40  CFR  Part  63 

[AD-FRL-484«-1] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  ttie  Synthetc  Organic 
Chemical  Manufactunng  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Pulp  and  Paper  Prediction;  and 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tinks: 
Determination  of  MACT  "Floor." 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Reopening  of  public  comment 

period. 

SUMMARY:  On  December  31, 1992  (57  FR 
62603),  the  EPA  proposed  standards  to 
regulate  the  emissions  of  certain  organic 
hazardous  air  pollutants  from  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI)  production  processes 
and  seven  other  processes  which  are 
part  of  major  sources  under  section  112 
of  the  Qean  Air  Act  as  amended  in  1990 
(the  Act).  The  initial  public  comment 
period  closed  on  April  19, 1993,  but 
EPA  subsequently  reopened  the 
comment  period  for  30  days  on  October 
15. 1993  (58  FR  53478)  to  take 
additional  comment  on  certain  issues. 
In  the  final  action  regarding  the 
December  31, 1992  proposal,  which  was 
signed  on  February  28, 1994.  EPA 
deferred  taking  final  action  regarding 
provisions  applicable  to  medium  storage 
vessels  due  to  the  need  to  resolve  an 
issue  of  statutory  interpretation  of 
section  112(d)(3')(A)  of  the  Act.  With 
this  notice,  EPA  reopens  the  comment 
period  to  request  additional  comment 
on  the  appropriate  interpretation  of  this 
statutory  provision  and  the  et'fet:1  of  that 
interpretation  on  the  appropriate  control 
requirements  for  medium  storage 
vessels.  The  maximum  achievable 
control  technology  (MACT)  "floor" 
decision  that  EPA  will  make  in  this 
rulemaking  will  have  broad  precedential 
effect,  and  will  presumptively  be 
followed  in  subsequent  MACT 
rulemakings,  including  the  pulp  and 
paper  and  chromium  electroplating 
rulemakings.  EPA  plans  to  take  final 
action  regarding  the  provisions 
applicable  to  medium  storage  vessels 
within  90  days  of  publication  of  this 
notice. 

DATES:  Comments  must  be  received  on 
or  before  April  8,  1994. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  EPA's  Air  and  Radiation 


Docket  and  Information  Center  (6102), 
ATTN:  Docket  Number  A-90-19,  room 
M1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.  Washington, 
DC  20460. 

Dockets.  The  following  dockets 
contain  supporting  information  used  in 
developing  the  proposed  provisions. 
Docket  Number  A-90-19  contains 
information  specific  to  emissions 
averaging  and  general  information  used 
to  characterize  emissions  and  control 
costs  for  the  industry  and  Docket  A-90- 
21  contains  information  en  storage 
vessels.  These  dockets  are  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m..  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall.  Room  Ml  500.  410  M 
Street.  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  cliarged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  On 
technical  issues.  Dr.  Janet  S.  Meyer, 
Standards  Development  Branch. 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency. 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina  27711.  telephone 
number  (919)  541-5299.  For  further 
information  on  the  legal  issue  addressed 
in  this  notice,  contact  NFichael  S.  Winer, 
Assistant  General  Counsel,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel.  Environmental 
Protection  Agency.  401  M  Street,  SW. 
Washington,  EXZ  20460,  telephone 
number  (202)  260-7606. 
SUPPLEMENTARY  INFORMATION:  On 
December  31.  19C2  (57  FR  62608).  EPA 
proposed  certain  standards  to  regulate 
the  emissions  of  certain  organic 
hazardous  air  pollutants  from  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI)  production  processes 
and  seven  other  processes  that  are  part 
of  major  sources  under  section  112  of 
the  Clean  Air  Act  as  amended  in  1990 
(the  Act).  The  proposed  rule  is 
commonly  referred  to  as  the  hazardous 
organic  NESH.\P  or  HON.  In  a  separate 
notice.  EP.^  is  taking  final  action  on 
virtually  al!  aspects  of  that  proposal  but 
is  deferring  final  action  regarding  the 
portion  of  the  emission  standards  for 
emissions  from  one  of  the  types  of 
emission  points  covered  by  the 
proposal,  medium  storage  vessels.  The 
reason  EPA  is  deferring  final  at:tion 
regarding  regulation  of  medium  storage 
vessels  is  to  reopen  tlie  comment  period 
to  take  comments  regarding  the  nature 
of  the  "tloor"  under  section  112(d)(3)(A) 
and  the  appropriate  level  of  control  for 
medium  storage  vessels.  Consequently, 
for  purposes  of  this  rulemaking,  the 
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Agency  will  consider  only  comments 
limited  to  the  interpretation  of  the 
language  in  section  112(d)(3)(A) 
regarding  the  establi.shment  of  the 
"floor"  and  whether  the  control 
requirements  for  medium  storage 
vessels  previously  proposed  by  EPA 
would  be  appropriate  in  the  event  those 
proposed  controls  were  to  be 
determined  to  be  more  stringent  than 
the  floor. 

In  other  proposals  regarding  MA.CT 
standards,  EPA  has  noted  the  possibility 
of  two  interpretations  of  the  language  in 
section  112(d)(3)(A)  and  (B)  requiring 
that  EPA  set  standards  no  less  stringent 
than  "the  average  emission  limitation 
achiovtid  by  the  best  performing  12 
percent  of  the  existing  sources"  if  there 
are  at  least  30  sources  in  a  category  or 
"the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources"  if  there  are  fewer  than  30 
.sources  in  a  category.  (See  58  FR  66073 
(December  17,  1993)  (pulp  and  paper): 
53  FR  65768.  65770  (December  16. 
1993)  (chromium  electroplating).)  In 
essence,  the  difference  between  the  two 
interpretations  is  that  one  would  result 
in  the  floor  being  established  at  the  level 
of  control  that  represents  the  average 
(the  mean,  median,  or  other  appropriate 
statistical  mea.sure  of  central  tendency) 
level  of  control  achieved  by  the  best 
performing  12  percent  of  existing 
sources,  which  would  be  generally 
equivalent  to  the  94th  percentile  of 
sources,  while  the  other  would  result  in 
the  floor  being  the  average  level  of 
control  achieved  by  the  source  at  the 
88th  percentile  if  all  sources  were 
ranked  from  the  mo.st  controlled  (100th 
percentile)  to  the  least  controlled  (1st 
percentile). 

The  first  interpretation  is  based  on 
grouping  the  words  "average  emission 
limitation  achieved  by"  together  in  a 
single  phrase  and  asks  what  is  the 
"average  emission  limitation  achieved 
by"  the  best  perfonning  12  percent  (or 
best  performing  5  sources  in  the  case  of 
section  112(d)(3)(D)).  This  interpretation 
places  the  emphasis  on  "average."  It 
would  correspond  to  first  identifying 
the  best  performing  12  percent  of  the 
existing  sources,  then  determining  the 
average  emission  limitation  achieved  by 
these  sources  as  a  group  (i.e.,  generally 
the  level  of  control  achieved  by  the  94th 
percentile). 

The  secund  interpretation  groups  the 
words  "average  emission  limitation" 
into  a  single  phrase  and  asks  what 
"a-    rage  emission  limitation"  is 
"ai.hieved  by"  all  members  of  the  best 
I  rforming  12  percent.  In  this  case,  the 
average  emission  limitation"  might  be 
interpreted  as  the  average  reduction 
across  HAPs  emitted  by  an  emission 


point  over  time.  Under  this 
interpretation.  EPA  would  look  at  the 
average  emission  limits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  taKe  the  average 
limit  that  is  "achieved"  by  all  sources 
within  the  group  (i.e.,  the  average  level 
of  control  achieved  by  the  88th 
percentile  source  or  the  level  of  control 
achieved  by  the  fifth  source  among  the 
top  five  in  the  case  of  section 
112(d)(3)(B)). 

The  two  possible  interpretations  are 
also  described  in  detail  in  the  proposals 
regarding  the  pulp  and  paper  MACT 
standard  (see  58  FR  66136-137 
(December  17,  1993).  and  the  ch.'omium 
electroplating  MACT  standard  (see  58 
FR  65768,  65770  (December  16, 1993). 

As  described  in  section  V.C.I,  of  the 
preamble  to  the  final  HON  rule  signed 
February  28. 1994,  EPA  has  reevaluated 
and  revised  the  medium  storage  vessel 
data  ba.se  since  the  December  31,  1992 
proposal.  EPA's  revised  data  base 
indicates  that,  for  medium  storage 
vessels,  6  percent  of  the  vessels  are 
controlled  with  either  a  90-percent 
efficient  control  device  or  an  internal 
fioating  roof  (IFR)  or  external  floating 
roof  (EFR)  with  a  continuous  seal.  All  of 
tlie  controlled  medium-sized  vessels 
contained  liquids  with  vapor  pressures 
of  13.1  kPa  (1.9  psia).  The  arithmetical 
average,  or  mean,  characteristics  of  the 
top  12  percent  of  the  medium  vessels 
would  not  represent  the  perfonnance  of 
any  known  tedmology.  However,  if  the 
median  were  used  to  represent  the 
average,  the  floor  would  require  control 
of  vessels  storing  liquids  with  vapor 
pressures  of  13.1  kPa  (1.9  psia)  or 
greater  by  either  a  90-percenf  efficient 
control  device  or  an  IFR  or  EIFR  with  a 
continuous  seal.  This  is  the  same  vapor 
pre-ssure  that  was  identified  in  the 
December  31,  1992  proposal.  With  the 
revised  data  base,  however,  if  the  floor 
is  established  at  the  average  level  of 
control  achieved  by  the  88th  percentile 
source,  the  floor  would  require  no 
control.  (At  the  time  of  the  December 
31,  1992  proposal.  EPA  had  determined 
thai  alxjut  30  percent  of  medium  storage 
vessels  storing  liquids  with  vapor 
pressures  of  13.1  kPa  (1.9  psia)  or  higher 
were  controlled  with  the  reference 
technology.  Thus,  at  that  time,  either  of 
the  two  interpretations  of  the  statutory 
language  regarding  the  establishment  of 
the  floor  would  have  resulted  in  the 
floor  being  established  at  the  level  at 
which  the  control  requirements  were 
proposed.) 

EPA  solicits  comment  on  the  proper 
interpretation  of  the  statutory  language 
regarding  the  establishment  of  the  floor. 
EPA  also  solicits  comment  on  whether 
the  portion  of  the  emission  standard 


concerning  medium  storage  vessels 
proposed  in  the  December  31, 1992 
HON  proposal  is  appropriate  if  those 
proposed  controls  were  to  be 
determined  to  be  more  stringent  than 
the  floor,  rather  than  to  be  at  the  floor 
as  EPA  believed  at  the  time  of  that 
proposal.  EPA  intends  to  take  final 
action  regarding  the  provisions 
applicable  to  medium  storage  vessels 
within  90  days  of  the  publication  of  this 
notice. 

The  MACT  "floor"  decision  that  EPA 
will  make  in  this  rulemaking  will  have 
broad  precedential  effect,  and  will 
presumptively  be  followed  in 
subsequent  Ivi^CT  rulemakings, 
including  the  pulp  and  paper  and 
chromium  electroplating  rulemakings. 
Consequently,  commenters  on  the  pulp 
and  paper  and  chromium  electroplating 
proposals  should  submit  any  comments 
they  may  have  on  the  legal  issue  to  the 
HON  docket.  EPA  will  consider 
comments  on  this  issue  already 
submitted  in  those  rulemakings  if  they 
are  resubmitted  to  the  HON  docket,  but 
will  not  consider  them  in  this 
proceeding  for  any  purpose  other  than 
addressing  the  legal  issue  regarding  the 
interpretation  of  the  floor  provisions  of 
section  112(d)(3). 

Dated:  Fi'brjary  28,  1994. 
Carol  M.  Browner, 
The  Administrator. 
[FR  Dfc.  94-5419  Filed  J-8-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3160 
[WO-610-41 11-02-24  1AJ 
RIN:  1004-AB80 

Onshore  Oil  and  Gas  Operations. 
Federal  and  Indian  Oil  and  Gas  Leases; 
Onshore  Oil  and  Gas  Order  No.  4, 
Measurement  of  Oil 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  Onshore  Oil  and  Gas  Order  No. 
4  originally  issued  February  24, 1989 
(54  FR  8086),  and  made  effective  August 
23,  1989.  This  proposed  revision  would 
reorganize  the  Order  to  make  it  more 
logical  in  sequence,  remove  unnecessary 
provisions,  resolve  internal 
inconsistencies  identified  in  the  Order, 
and  amend  or  clarify  certain  provisioas. 
These  changes  are  based  on  more  thsn 
4  years  of  experience  in  implementing 
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the  Order,  and  on  suggestions  from  the 
public  and  internal  personnel. 
DATES:  Comments  should  be  submitted 
by  May  9,  1994.  Comments  received  or 
postmarked  after  the  above  date  may  not 
be  considered  in  the  decisionmaking 
process  on  the  final  rule. 
ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building,  1849  C  Street.  NW.. 
Washington,  DC  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.).  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Cerovski.  (307)  332-7822. 
SUPPI.EMENTARY  INFORMATION:  Order  No. 
4,  Measurement  of  Oil.  implements  and 
supplements  requirements  set  forth  in 
43  CFR  3162.7-2  relating  to  the 
measurement  of  oil  produced  under  the 
terms  of  Federal  and  Indian  (except 
Osagri)  oil  and  gas  leases,  as  well  as  oil 
produced  from  State  or  privately  owned 
lands  when  Federal  and/or  Indian  leases 
receive  a  share  of  such  production 
under  the  terms  of  an  approved 
agreement.  The  Order  addres.ses  oil 
measurement  by  tank  gauging,  by 
positive  displacement  metering  systems. 
and  by  other  methods  acceptable  to  and 
approved  by  the  authorized  officer  of 
the  Bureau  of  Land  Management  (BLM). 
Through  the  implementation  of  the 
existing  Order,  several  provisions  of  the 
Order  were  identified  as  being  in  need 
of  clarification  or  amendment,  and  some 
provisions  relating  to  oil  measurement 
need  to  be  updated. 

No  amendments  are  proposed  to  the 
existing  definitions  in  Section  II.  of  the 
Order.  However,  it  is  proposed  to  add 
one  new  definition  (Light  Ends),  which 
supports  and  clarifies  the  amendments 
proposed  in  Section  III.C.1._ 

An  additional  reference  to  the 
standards  and  recommended  practices 
of  the  American  Petroleum  Institute 
(.\FI)  would  be  included  to  update  the 
Order.  This  reference.  "Chapter  18, 
Section  1 — Custody  Transfer,  First 
Edition.  September  1990 — Measurement 
Procedures  for  Crude  Oil  Gathered  From 
Small  Tanks  by  Truck,"  would  be  added 
to  appropriate  provisions  of  the  Order. 

It  is  proposed  to  remove  all 
rf^quirements  that  instrument  standards 
be  traceable  to  the  standards  of  the 
National  Institute  of  Standards  and 
Technology  (formerly  the  National 
Bureau  of  Standards).  This  applies  to 
gauging  tapes,  instruments  used  to 
determine  oil  gravity,  and  thermometers 
(woodbacks)  used  for  determining  tank 
temperatures,  and  to  certifications  of 
accuracy  by  independent  testing 


facilities.  The  rationale  for  removing 
these  provisions  is  a  determination, 
based  on  experience  of  BLM  field 
personnel  and  discussions  with 
operators  and  manufacturers' 
representatives,  that  compliance  with 
them  cannot  be  achieved  by  any 
practical  and  cost  effective  means. 
However,  the  requirement  that 
manufacturers  warrant  that  such 
equipment  has  been  made  in  conformity 
with  the  applicable  specifications  of  the 
National  Institute  of  Standards  and 
Technology  would  be  retained.  Any 
measurement  equipment  whose 
accuracy  is  questioned  and  found 
inadequate,  based  on  observation  of 
defects  by  BLM  personnel,  would  be 
required  to  be  replaced. 

AH  proposed  cnanges  in  Order  No.  4 
are  amendments  and  additions  intended 
to  enhance  operator  understanding  of 
BLM's  requirements  for  the  proper 
measurement  of  oil  produced  from  or 
for  the  benefit  of  Federal  and  Indian 
(except  Osage)  leases.  The  following  is 
a  section-by-section  discussion  of  the 
proposed  revisions  in  the  Order. 

III.C.l.  and  m.C.l.a.  would  be 
amended  to  clarify  the  nature  and  intent 
of  the  existing  requirement  for  vent  line- 
valves  and/or  pressure  vacuum  thief 
hatches.  As  proposed,  the  Order  would 
require,  in  the  absence  of  an  approved 
variance,  all  crude  oil  storage  tanks  to 
be  equipped  with  vent  line-valves  and/ 
or  pressure  vacuum  thief  hatches  to 
prevent  the  loss  of  light  ends  and  the 
resultant  decrease  in  the  quantity, 
quality,  and  value  of  the  crude  oil. 

III.C.2.  would  be  amended  to  remove 
the  present  requirement  that  tank  gauge 
volumes  be  corrected  for  scale  or  high 
bottoms  in  accordance  with  API  RP 
2556,  because  adjustments  in  that  regard 
are  inexact.  If  high  bottoms  or  scaling  on 
a  sales  tank  occurs,  the  tank  should  be 
cleaned  prior  to  further  use. 

III.C.3.  would  be  amended  to  clarify 
the  use  of  tlie  two  presently  cited 
standards  in  API  Chapter  8,  and  also 
would  add  Chapter  18.  Section  1 — 
Custody  Transfer.  First  Edition. 
September  1990.  as  a  new  reference. 
This  would  allow  all  methods  of  oil 
sampling  without  prior  approval. 
provided  that  the  method  used  meets 
the  applicable  API  standards  of  practice. 

Ill.C.S.b.  would  be  amended  to  state 
more  specifically  the  proper  practice  for 
retrieving  oil  samples  from  a  sales  tank 
for  determining  the  physical  properties 
thereof.  The  proposed  changes  are 
necessary  to  provide  adequate 
instruction  in  the  Order  without  the 
need  for  an  operator  to  refer  to  API 
standard  practices  for  sampling.  Tanks 
of  1.000  barrels  or  less  capacity  would 
require  the  use  of  the  two-sample 


method  and  tanks  of  greater  than  1 .000 
barrels  capacity  would  require  the  use 
of  either  the  two-sample  method  or  the 
three-sample  method  depending  on  the 
height  of  the  fiuid  level  in  the  tank. 
Moreover,  the  proposed  revision  would 
allow  an  operator  the  option,  with 
respect  to  tanks  of  1.000  barrels  or  less, 
of  using  one  representative  sample  from 
the  middle  of  the  oil  column  for  gravity 
determinations. 

III.C.4.  would  be  amended  to  provide 
for  the  use  of  hand  gauging  tapes  to  be 
the  only  acceptable  method  for  gauging 
tank  volumes.  Any  other  method  of 
gauging,  as  referenced  in  the  applicable 
API  standards,  would  not  be  accepted  in 
the  absence  of  prior  approval  by  the 
authorized  officer  of  a  request  for  a 
variance  This  would  ensure  the  proper 
installation  and  u.se  of  any  alternative 
method  of  tank  volume  measurement. 

III.C.6.  would  be  amended  to  provide 
for  the  use  of  cup  case  thermometers  as 
the  only  acceptable  method  for 
obtaining  tank  temperature.  Any  other 
method  of  obtaining  tank  temperature, 
as  addressed  in  applicable  API 
standards  or  any  new  industry 
innovations,  would  require  the  prior 
approval  of  a  variance  request  by  the 
authorized  officer  to  ensure  proper 
installation  and  use.  The  proposal 
would  not  limit  tank  temperature 
measurements  by  thermometer  only,  as 
other  types  of  temperature  measurement 
instruments  could  be  used  if  the 
authorized  officer  agrees  that  the 
alternative  method  would  ensure  proper 
temperature  measurements  and 
approves  a  request  for  a  variance. 
Language  would  also  be  added  to  ensure 
that  temperature  measurements  are 
made  at  the  same  time  that  opening  and 
closing  gauges  are  taken. 

III.D.2./.  would  be  amended  to 
include  a  new  provision  that  would 
allow,  without  prior  approval,  the  use  of 
an  electronic  temperature  averager 
(ETA)  to  record  the  temperature  of  oil 
sold  through  a  positive  displacement 
metering  system.  Any  type  of  electronic 
temperature  compensator  (ETC)  that 
meets  the  minimum  requirements 
specified  would  be  authorized  in 
accordance  with  the  proposed  revision. 
It  is  also  proposed  to  add  a  new  Section 
III.D.3.c.(3)  that  would  require  that  an 
ETA  or  ETC  be  checked  for  accuracy 
each  time  the  related  meter  is  proven. 

III. D. 3. a. (2)  would  be  replaced  in  its 
entirety  with  minimum  requirements  for 
meter  proving.  Positive  displacement 
meters  are  required  to  be  in  good 
working  order  to  measure  the  product  as 
accurately  as  mechanically  possible. 
Since  the  devices  used  ir.  proving  are 
expected  to  be  more  accurate  than  the 
meters  being  proven,  that  level  of 
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accuracy  is  required  to  be  verified  on  a 
regular  basis.  As  these  devices  are  used 
in  all  types  of  operating  environments 
for  proving  meters  measuring  oils  of 
differing  characteristics,  the  proposed 
section  would  impose  stringent 
calibration  requirements  for  provers. 

lII.D.3.c.(l)  and  III.D.4.a.  would  be 
amended  to  clarify  the  differences 
among  repeatability  problems  during 
proving,  meter  malfunctions,  and 
excessive  meter  factor  deviations,  and  to 
specify  corrective  actions  appropriate  to 
the  identitled  problem. 

IlI.D.S.b.  would  be  added  as  a  new 
section  that  would  require  the 
immediate  application  of  a  newly 
obtained  meter  factor  to  the  production 
sold  after  the  the  date  when  the  meter 
is  proved.  In  other  words,  the  new  meter 
factor  would  be  used  from  that  date 
forward  until  such  time  as  a  subsequent 
proving  ►ir-tablishes  a  different  meter 
factor. 

A  new  Section  111  E.  would  be  added 
to  incorporate  the  documentation 
requirements  for  the  removal  of  crude 
oil  from  storage  facilities  now  included 
in  Onshore  Oil  .ind  Gns  Order  No.  3, 
Site  Security.  This  consolidation  should 
enhance  operator  understanding  of 
requirements  of  the  Order.  These 
requirements  will  be  removed  from 
Order  No.  3  when  it  is  next  revised. 
Existing  sections  lU.E.  and  E.  would  be 
redesignated  lU.F.  and  G.,  respectively. 

The  existing  Order  No.  4  provides  in 
Section  III.E.2.  that  an  application  is 
required  to  be  submitted  to  the 
authorized  officer  and  written  approval 
obtained  prior  to  any  off-lease 
measurement  facility  being  installed 
and  operated.  It  is  proposed  to  add  off- 
lease  storage  to  this  section  in  order  to 
r  onform  with  the  regulations  at  43  CFR 
3162.7-2,  and  to  set  forth  the  required 
contents  of  applications  for  approval  of 
oft-Iease  measurement  and/or  storage 
facilities. 

It  is  proposed  to  add  a  new  Section 
III.H.  to  establish  standards  relatmg  to 
the  commingling  of  oil  production,  both 
on  the  surface  and  in  a  wellbore,  and  to 
set  forth  the  required  contents  of 
applications  for  approval  to  commingle 
oil  produdion. 

Other  changes  proposed  are  editorial 
f  orrections  to  accommodate  the  new 
sections  addressed  above  and  slight 
wording  modifications  to  add  emphasis 
and  clarity  to  the  requirements  of  the 
Order. 

The  principal  authors  of  this 
proposed  rule  are  Stuart  Cerovski, 
Petroleum  Engineer,  Lander  Resource 
Area;  Vince  Balderaz,  Supervisory 
Petroleum  Engineering  Technician, 
Carlsbad  Resource  Area;  Joe  Delozier, 


Supervisory  Petroleum  Engineering 
Technician,  Caliente  Resource  Area; 
A.L.  Schweighart,  Supervisory 
Petroleum  Engineering  Technician, 
VVorland  District  Office;  Sherry 
Thompson,  Petroleum  Engineer, 
Colorado  State  Office;  and  Darrell  Self, 
Petroleum  Engineering  Technician, 
Tulsa  District  Office,  assisted  by  the 
staff  of  the  Division  of  Legislation  and 
Regulatory  Management,  all  of  the 
Bureau  of  Land  Management. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statt-ment  pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
proposed  rule  is  categorically  excluded 
from  further  environmental  review 
pursuant  to  516  Departmental  Manual 
(DM).  Chapter  2,  Appendix  1,  Item  1.10, 
and  that  the  proposal  would  not 
significantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2, 
Appendix  2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  reouired. 

This  njle  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Further,  the  Departnient  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  st^q.) 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  principal 
small  entities  affected  by  this  rule  will 
be  the  oil  and  gas  lessees  and  operators 
known  as  "independents."  The 
standards  prtjscribed  by  the  American 
Petroleum  Institute,  upon  which  this 
rule  is  based,  are  equally  applicable  to 
all  prudent  oil  and  gas  operations, 
regardless  of  size.  The  Order  would 
impose  no  new  standards,  and  certain 
proving  requirements  would  be 
removed.  The  Order  would  not  require 
a  substantial  amount  of  additional 
information  or  monitoring.  Some 
additional  equipment  may  be  required 
in  certain  cases,  but  the  total  cost  of 
these  changes  would  not  be  significant. 


Costs  to  the  public  should  not  increase 
at  all  as  a  resuh  of  the  Order. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
govenunental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  There  would 
be  no  taking  of  private  property  without 
due  process.  Failure  to  abate  violations 
in  a  timely  manner  could  result  in 
assessments  under  the  Mineral  Leasing 
Act  and/or  penahies  under  the  Federal 
Oil  and  Gas  Royalty  Management  Act, 
and  possible  lease  cancellation  if  the 
failure  continues,  but  not  without  due 
process.  Therefore,  as  required  by 
Executive  Order  12630,  the  Department 
of  the  Interior  has  determined  that  the 
proposed  rule  would  not  cause  a  taking 
of  private  property. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
standards  provided  in  Sections  1(a)  and 
2(b)(2)  of  Executive  Order  12788. 

The  information  collection 
requirements  contained  in  Part  3160 
that  relate  to  this  proposed  Order  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
use.  3501,  et  s«7  .and  assigned 
clearance  number  1004-0134. 

List  ofSubiects  in  43  Cf  R  Part  3160 

Government  contracts,  Indian  lands- 
mineral  resources,  mineral  royalties.  Oil 
and  gas  exploration.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  4.  1994. 
Bob  .\rrastrong, 
AKsiitant  Sftcrttcry  of  thp  Interior. 

For  the  reasons  stated  above,  and 
under  the  authorities  cited  below,  it  is 
proposed  to  amend  part  3160,  Group 
3100,  subchapter  C,  chapter  II  of  title  43 
of  the  Code  of  Federal  Regulations,  as 
sot  forth  below: 

PART  3150— [AMENDED) 

1.  The  authority  citation  for  part  3160 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq  :  30  U  S  C 
351-359;  30  U.S.C  301-306;  25  U.S  C  396; 
25  use.  39Ga-396q..  397,  398.  3988-  398e. 
399;  43  U  S.C.  1457;  see  also  40  Op.  Atty. 
Gen.  41;  40  U  S.C.  471  el  seq  :  42  US  C  4321 
e/ seq;  42  L'.SC  6508,  30  U.S.C.  1701  ef  seq.; 
and  25  U.S.C.  2101  etseq. 

2.  Section  3164.1  is  amended  by 
revising  the  table  in  paragraph  (b)  to 
read  as  follows: 

§3154.1     Onshore  Oil  and  Gas  Ordors. 
•         •         •         •         * 

(b)  *   *   • 
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Order  No./Subject 


1.  Approval  of  Operations  

2   Drilling  Operations  

3.  Site  Security 

4.  Measurenient  oi  Oil  

5.  Measurement  ot  Gas  

6.  Hydrogen  Sulfide  Operations 

7.  Disposal  of  Produced  Water  , 


Effective  date 


Nov.  21,  1983  

Dec.  19,  1988 

Mar.  27,  1989  

[30  days  after  date  of  publicatiorH  

[date  to  be  supplied   upon  publication  of 
No.5]. 

Jan.  22,  1991  

Oct  8,  1993 


Federal  Register 
reference 


48  FR  48916  and  48 
FR  56226. 

53  FR  46798  

54  FR  8060  

55  FR  48958  

58  FR  47354  


Super- 
sedes 


NTL-6. 

None 
NTL-7 
None. 
None. 

None. 
NTL-2B. 


Note:  Numbers  will  be  assigned 
sequentially  by  the  Washington  Office, 
Bureau  of  Land  Management,  as  additional 
Orders  are  prepared  for  publication  and 

added  to  this  table. 

The  Appendix— text  of  Oil  and  Gas 
Order  reads  as  follows; 

Appendix— Text  of  Oil  and  Gas  Order  No.  4 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

On.shore  Oil  and  Gas  Order  No.  4 

I.  Introduction. 

A.  Authority. 

B.  Purpose. 
C  Scope. 

II  Definitions, 
ill.  Requirements. 

A.  Required  Recordkeeping. 

B.  General. 

C  Oil  Measurement  by  Tank  Gauging. 
D.  Oil  Measurement  by  Positive 

Displacement  Metering  System. 
E  Documentation  for  Removal  of  Crude  Oil 

from  Storage  Facilities. 
F.  Oil  .Measurement  by  Other  Methods  or 

at  Other  Locations  Acceptable  to  the 

Authorized  Officer 
G  Determination  of  Oil  Volumes  by 

Methods  Other  than  Measurement. 
H.  Commingling  of  Production. 
IV  Variances  from  Minimum  Standards.  . 

Onshore  Oil  .\nd  Gas  Order  No.  4 

Federal  and  Indian  Oil  and  Gas  Leases — 
Measurement  of  Oil 

I.  Introduction 

A.  Authority.  This  Order  is  established 
pursuant  to  the  authority  granted  to  the 
Secretary  of  the  Interior  under  various 
Federal  and  Indian  mineral  leasing  statutes 
and  the  Federal  Oil  and  Gas  Royalty 
Management  Ad  of  1982.  This  authority  has 
been  delegated  to  the  Bureau  of  Land 
Management  (BLM)  and  is  implemented  by 
the  onshore  oil  and  gas  operations 
regulations  contained  in  43  CFR  part  3160. 
Section  3164  1  thereof  specifically  authorizes 
the  Director.  BLM.  to  issue  Onshore  Oil  and 
Gas  Orders  when  necessary  to  implement  or 
supplement  the  operating  regulations,  and 
provides  that  all  such  Orders  shall  be  binding 
on  the  lessees  and  operators  of  all  Federal 
and  restricted  Indian  oil  and  gas  leases  that 
have  been,  or  may  hereafter  be,  issued. 

Specific  authority  for  the  provisions 
contained  in  this  Order  is  found  at  §  3162.4- 
1  Well  records  and  reports:  §3162.4-2 
Samples,  tests,  and  sur\'eys;  §3162.7-1 
Disposition  of  production;  §3162.7-2 


Measurement  of  oil;  §3162.7-5  Site  security 
on  Federal  and  Indian  (except  Osage)  oil  and 
gas  leases;  and  Subpart  3163 — 
Noncompliance.  Assessments,  and  Penalties. 

B.  Purpose.  One  purpose  of  this  Order  is 
to  establish  the  requirements  and  minimum 

'  standards  for  the  measurement  of  oil,  and  to 
provide  standard  operating  practices  for  oil 
storage  and  handling  facilities  by  the 
methods  authorized  in  43  CFR  3162,7-2,  i.e., 
measurement  by  tank  gauging,  positive 
displacement  metering  system,  or  other 
methods  acceptable  to  and  approved  by  the 
authorized  officer.  Proper  oil  measurement 
ensures  that  the  Federal  Government  and 
Indian  mineral  owners  receive  the  correct 
royalties  due,  as  specified  in  the  governing 
oil  and  gas  leases. 

Another  purpose  of  this  Order  is  to 
establish  abatement  periods  for  corrective 
action  when  noncompliance  with  the 
minimum  standards  is  detected.  This  Order 
also  serves  as  notice  to  any  party  cited  for 
noncompliance  that  it  may  request  from  the 
authorized  officer  an  extension  of  the 
abatement  period  for  any  violation,  provided 
that  the  request  for  extension  is  applied  for 
and  granted  prior  to  the  expiration  of  the 
abatement  period  previously  allowed. 

C.  Scope.  This  Order  is  applicable  to  all 
Federal  and  Indian  (except  Osage)  oil  and  gas 
leases.  In  addition,  this  Order  also  is 
applicable  to  all  wells  and  facilities  on  State 
or  privately-owned  mineral  lands  committed 
to  a  unit  or  communitization  agreement  that 
affects  Federal  or  Indian  interests, 
notwithstanding  any  provision  of  the  unit  or 
communitization  agreement  to  the  contrary. 

II.  Definitions 

A.  Authorized  officer  means  any  employee 
of  the  BLM  authorized  to  perform  the  duties 
described  in  Groups  3000  and  3100. 

B.  Barrel  (bbl)  means  42  standard  United 
States  gallons  of  231  cubic  inches  each. 

C.  Business  day  means  any  day,  Monday 
through  Friday,  excluding  Federal  holidays. 

D.  Cpl.  means  the  correction  factor  for  the 
effect  of  pressure  on  liquid. 

E.  Cps.  means  the  correction  factor  for  the 
effect  of  pressure  on  steel. 

F.  Ctl.  means  the  correction  factor  for  the 
effect  of  temperature  on  liquid. 

G.  Cfs.  means  the  correction  factor  for  the 
effect  of  temperature  on  steel. 

H.  INC  means  incident  of  noncompliance, 
which  serves  as  a  Notice  of  Violation  under 
43  CFR  subpart  3163. 

I.  Lessee  means  a  person  or  entity  holding 
record  title  in  a  lease  issued  by  the  United 
States. 


J.  Light  ends  means  those  lighter 
hydrocarbons  such  as,  but  not  limited  to, 
gasoline,  light  kerosene,  heptane,  and  natural 
gasoline. 

K.  Major  violation  means  noncompliance 
that  causes  or  threatens  immediate, 
substantial,  and  adverse  impact  on  public 
health  and  safety,  the  environment, 
production  accountability,  or  royalty  income. 

L.  Minor  violation  means  noncompliance 
that  does  not  rise  to  the  level  of  a  "major 
violation." 

M.  Operating  rights  owner  means  a  person 
or  entity  holding  operating  rights  in  a  lease 
issued  by  the  United  States.  A  lessee  also 
may  be  an  operating  rights  owner  if  the 
operating  rights  in  a  lease  or  portion  thereof 
have  not  been  severed  from  record  title. 

N.  Operator  means  any  person  or  entity, 
including  but  not  limited  to  the  lessee  or 
operating  rights  owner,  that  has  stated  in 
writing  to  the  authorized  officer  that  it  is 
responsible  under  the  terms  and  conditions 
of  the  lease  for  the  operations  conducted  on 
the  leased  lands  or  portions  thereof. 

O.  Oil.  for  the  purpose  of  this  Order,  means 
any  liquid  hydrocarbons  produced  from  or 
for  the  benefit  of  jurisdictional  leases, 
including  condensate  or  oil  from  tar  sands 
that  is  measured  as  a  liquid. 

0.1.  Clean  oil/Pipeline  oil  means  crude  oil 
or  condensate  that  is  acceptable  to 
purchasers. 

0.2.  Slop  oi!  means  crude  oil  that  is  of 
such  quality  that  it  is  not  acceptable  to 
purchasers  and  requires  special  treatment 
other  than  that  which  can  be  provided 
economically  with  the  existing  or  modified 
facilities  or  by  portable  equipment,  and  is 
usually  sold  to  oil  reclaimers. 

0.3.  Waste  oil  means  crude  oil  that  has 
been  determined  by  the  authorized  officer  to 
be  of  such  quality  that  it  cannot  be  treated 
economically  and  put  in  a  marketable 
condition  with  existing  or  modified  lease 
facilities  or  portable  equipment,  cannot  be 
sold  to  reclaimers,  that  has  been  determined 
by  the  authorized  officer  to  have  no 
economic  value,  and  for  which  no  royalty  is 
due. 

III.  Requirements 

A.  Bequired  Recordkeeping 

The  operator  shall  keep  all  test  data,  meter 
reports,  charts/recordings,  and  other  similar 
records  for  6  years  after  the  date  generated  or, 
if  involved  in  an  audit  or  investigation,  the 
records  shall  be  maintained  until  the  record 
holder  is  released  by  the  Secretary  of  the 
Interior  or  appropriate  delegate  from  the 
obligation  to  maintain  them.  The  authorized 
officer  may  request  these  records  any  time 
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within  this  period.  Records  submitted  shall 
include  all  additional  information  used  to 
compute  volumes  so  that  computations  may 
be  verified. 

B.  General 

The  regulations  at  43  CFR  3162.7-2 
authorize  oil  measurement  methods  for 
production  from  leases,  units,  and 
communitization  agreements  subject  to  BLM 
jurisdiction,  as  such  jurisdiction  is  defined  in 
43  CFR  3161.1.  The  authorized  oil 
measurement  methods  are  tank  gauging, 
positive  displacement  metering  systems,  and 
other  methods  acceptable  to  and  approved  by 
the  authorized  officer.  The  requirements  and 
minimum  standards  for  each  of  these 
methods  are  set  forth  below. 

These  requirements  and  minimum 
standards  are  based  on  the  standards  and 
practices  recommended  by  the  American 
Petroleum  Institute  (API).  The  API  standards 
and  recommended  practices  are  considered 
by  both  the  Department  of  (he  Interior  and 
the  oil  and  gas  industry  to  be  appropriate  for 
proper  oil  measurement.  The  requirements 
and  minimum  standards  set  out  herein  are 
those  necessary  to  promote  conservation  of 
natural  resources  and  to  ensure  that  oil 
production,  e.xcept  for  waste  oil,  is  properly 
measured  for  sales  or  removal  and  for 
allocation  purposes,  in  order  that  the  Federal 
Government  and  Indian  mineral  owners  will 
receive  the  proper  royalties  due  under  the 
governing  oil  and  gas  leases. 

When  an  infraction  of  the  minimum 
standards  in  this  Order  is  discovered,  it  will 
be  considered  noncompliance  and  an 
incident  of  noncompliance  (INC)  will  be 
issued.  Operators  who  discover 
noncompliance  with  these  minimum 
standards  and  take  immediate  corrective 
action  will  not  be  issued  an  I.N'C.  If  the 
authorized  officer  is  present  when  an 
operator  discovers  a  malfunction  or  does  not 
use  correct  procedures  as  specified  in  this 
Order,  an  INC  will  be  issued  unless 
immediate  corrective  action  is  taken. 

A  major  violation,  as  defined  in  this  Order, 
will  generally  require  an  immediate  shut-in 
of  the  metering  device.  However,  where 
irreparable  damage  to  the  resource  is  likely 
to  occur  if  a  shut-in  is  required,  an  abatement 
period  of  24  hours  may  be  given. 

The  intent  of  these  minimum  standards  is 
to  ensure  that  when  equipment  malfunctions 
occur  that  could  result  in  inaccurate 
measurement,  that  proper  correc  tive  actions 
are  taken,  the  authorized  officer  notified,  and 
a  report  is  submitted.  An  equipment  failure 
that  is  discovered  by  the  operator  and 
promptly  corrected  will  not  be  considered  a 
violation.  However,  equipment  failures  that 
are  not  corrected  are  considered  violations, 
and  a  partial  list  is  as  follows: 

Failure  to  install  equipment  properly. 

Failure  to  repair  or  correct  an  equipment 
malfunction  properly  or  in  a  timely  manner. 

Failure  to  submit  a  report  when  an 
alternate  method  of  measurement  is  used  for 
sales. 

Failure  to  submit  other  required  reports  in 
a  timely  manner. 

Failure  to  adhere  to  the  minimum 
standards  and  procedures  specified  in  this 
Order. 


The  use  of  improper  equipment  or 
procedures,  when  discovered,  will  be 
considered  a  violation,  and  an  INC  will  be 
issued. 

When  improper  procedures  are  witnessed 
by  the  authorized  officer,  immediate 
corrective  action  will  be  required.  The  use  of 
such  improper  procedures  will  still  be 
considered  a  violation,  but  in  the  event  that 
proper  procedures  are  then  used,  as  required 
by  this  Order,  prior  to  completing  the 
operation,  calibration,  or  proving,  the 
violation  will  be  considered  properly 
corrected.  In  this  case,  although  the  violation 
will  be  documented  in  BLM's  files,  no  formal 
INC  will  be  issued. 

All  sales  and  allocation  facilities  shall  meet 
the  minimum  standards  prescribed  in  this 
Order,  unless  covered  by  a  valid  variance. 

Meter  facilities  constructed  in  accordance 
with  the  API  standards  in  effect  at  the  time 
of  installation  shall  not  be  required 
automatically  to  retrofit  to  meet  revised  API 
standards.  The  BLM  will  review  any  revised 
API  standards  and,  when  deemed  necessary, 
will  amend  the  Order  through  the  rulemaking 
process. 

Any  variances  from  these  requirements  and 
minimum  standards  shall  be  in  accordance 
with  Section  IV.  of  this  Order. 

A  violation  of  a  minimum  standard 
established  by  this  Order  shall  be  abated 
within  the  time  period  specified  in  this 
Order.  Unless  stated  otherwise,  all  abatement 
periods  shall  be  measured  from  the  date  of 
notification  by  the  authorized  officer. 

Where  abatement  is  required  "prior  to  sales 
or  removal."  this  means  that  necessary 
actions  shall  be  taken  so  that  no  oil  may  be 
sold  or  removed  beyond  the  measurement 
point  until  it  can  be  properly  measured. 

If  any  such  violation  is  not  abated  withip 
the  required  period,  action  shall  be  initiated 
in  accordance  with  43  CFR  subpart  3163. 

C.  Oil  Measurement  by  Tank  Gauging 

Oil  measurement  by  tank  gauging  shall 
accurately  compute  the  volume  of  oil 
withdrawn  from  a  properly  calibrated  sales 
tank  by  measuring  the  height  of  the  oil  level 
in  the  tank  before  delivery  (opening  gauge) 
and  by  measuring  the  height  of  the  oil  level 
in  the  tank  after  delivery  (closing  gauge).  The 
opening  and  closing  gauges  obtained  shall  be 
used  with  the  applicable  tank  calibration 
chart  (tank  fable)  to  compute  accurately  the 
volume  of  nil  withdrawn.  Gauging  may  be 
accomplished  by  measuring  the  height  of  the 
oil  level  from  the  tank  bottom  or  a  fixed 
datum  plate  upward  to  the  surface  of  the  oil 
in  the  tank  (innage  gauging)  or  by  measuring 
from  a  fixed  reference  pomt  at  the  top  of  the 
tank  downward  to  the  surface  of  the  oil  in 
the  tank  (outage  gauging).  Before  gauging, 
samples  shall  be  taken  of  the  oil  to  determine 
the  ApI  oil  gravity  and  the  sediment  and 
water  content.  As  the  opening  and  closing 
gauges  are  taken,  the  opening  and  closing 
temperature  of  the  oil  in  the  tank  shall  be 
obtained.  The  measured  oil  volume  shall 
then  be  corrected  for  sediment  and  water 
content,  and  to  the  standard  sales 
temperature  of  60'F. 

The  following  requirements  and  minimum 
standards  shall  be  met  in  accordance  with 
API  .Standard  2545  (ANSI/AST.M  D  1085). 


Method  of  Gauging  Petroleum  and  Petroleum 
Products.  1965  (Reaffirmed  in  1987),  and 
ANSI/ASTM  D  1250,  Tables  5A  and  6A. 

1.  Tanks  and  Production  Equipment.  All 
oil  storage  tanks  used  for  oil  sales  by  tank 
gauging  shall  be  properly  equipped  for  such 
gauging,  using  the  API  Recommended 
Practices  for  Setting,  Connecting, 
Maintenance,  and  Operation  of  Lease  Tanks, 
API  RP  12  Rl,  1986.  Tanks  also  shall  be 
connected,  maintained,  and  operated  to 
comply  with  the  site  security  regulations.  43 
CFR  3162.7-5.  and  Onshore'Oil  and  Gas 
Order  No.  3.  Tanks  and  production 
equipment  shall  meet  the  following 
requirements: 

a.  All  oil  tanks  and  vessels  shall  be 
equipped  and  maintained  in  such  a  manner 
as  to  minimize  potential  shrinkage  and 
gravity  loss  from  the  evaporation  of  light 
ends  to  the  atmosphere.  Equipment  may 
include,  but  is  not  limited  to,  vent-line  valves 
and  pressure-vacuum  thief  hatches. 

Violation:  Major. 

Corrective  Action:  Replace  or  repair 
defective  equipment  or  install  any  necessary 
equipment. 

Abatement  Period:  30  days. 

b.  Each  sales  tank  shall  be  set  and 
maintained  level  and  free  of  distortion  in 
accordance  with  the  above-referenced  API 
recommended  practices. 

Violation:  Major. 

Corrective  Action:  Level  tank. 

Abatement  Period:  Prior  to  sales. 

c.  Pursuant  to  API  Standard  2545  (ANSI/ 
ASTM  D  1085),  Method  of  Gauging 
Petroleum  and  Petroleum  Products,  October 
1965  (Reaffirmed  August  1987),  each  tank 
shall  be  equipped  with  a  gauging  reference 
point,  with  the  height  of  the  reference  point 
stamped  on  a  fixed  bench-mark  plate  or 
stenciled  on  the  tank  near  the  gauging  hate  h. 

V'jo/af/on:  Minor. 

Corrective  Action:  Affix  a  gauging  reference 
point  in  the  gauging  hatch  and  stamp  un 
brnch-mark  plate  pr  stencil  on  tank  near 
gauging  hatch. 

Abatement  Period:  30  days. 

2.  Sales  Tank  Calibrations.  Each  oil  storage 
tank  used  for  sales  shall  be  accurately 
calibrated  for  tank  gauging,  using  the  API 
Standard  2550  (ANSI/ASTM  D  1220), 
Method  for  Measurement  and  Calibration  of 
L'pright  Cylindrical  Tanks,  1965  (Keaffinri'vl 
August  1987).  The  following  minimum 
standards  shall  be  satisfied; 

a.  Sales  tank  capacities  shall  be  determined 
by  actual  tank  measurements  by  the  meth(jd 
known  as  "tank  calibration,"  and  in 
accordance  with  the  above  referenced  .M'l 
standard. 

Violation:  Minor. 

Correcfh-p  Action:  Make  capacity 
determination  and  develop  an  apptopri.ite 
capacity  table. 

Abntement  Period:  60  days. 

b.  A  sales  tank  shall  be  recalibrated  if  it  is 
relocated  or  repaired  or  the  capacity  is 
changed  through  denting,  damage,  or  the 
installation  or  removal  of  mterior 
components,  or  otherwise. 

Violation:  Minor. 

Corrective  Action:  Recalibrate  tank  and 
develop  new  (revised)  capacity  table. 
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Abatement  Period:  60  days. 

c.  Calibration  charts  (tank  tables)  shall  be 
submitted  to  the  authorized  officer  on 
request. 

Violatjon:  Minor. 

Corrective  Action:  Submit  requested  tables 
to  authorized  officer. 

Abatement  Period:  30  days. 

3.  Oil  Sampling  Sampling  of  oil  to  be  sold 
from  a  sales  tank  is  required  and  shall  be 
conducted  to  yield  a  representative  sample  of 
the  oil  for  purposes  of  determining  the 
physical  prof>erties  of  the  oil,  as  addressed  in 
C.  5.  and  C.7.  of  this  Section,  following  the 
API  Standards  in  Chapter  8,  Section  1 — 
Manual  Sampling  (.^lSTM  D  4057).  October 
1981  (Reaffirmed  August  1987),  for  thief  or 
tap  sampling;  or  Chapter  8,  Section  2 — 
Automatic  Sampling,  April  1983  (Reaffirmed 
.August  1987),  for  automatic  sampling;  or, 
Chapter  18,  Section  1 — Custody  Transfer, 
First  Edition,  September  1990.  for  tanks  of 

1 .000  barrels  or  less  in  capacity.  The 
sampling  shall  meet  the  following  minimum 
standards: 

a.  All  samples  shall  be  taken  from  the 
contents  of  the  sales  tank  prior  to  gauging, 
after  allowing  the  tank  contents  to  settle  for 
at  least  30  minutes  following  isolation  of  the 
tank. 

Violation:  \\a]oT. 

Corrective  Action:  Repeat  sampling 
procedure. 

Abatement  Period:  Prior  to  sales  or 
rt!moval. 

b.  Samples  for  determining  the  gravity  and 
the  sediment  and  water  content  of  the  oil  in 
sales  tanks  of  1.000  barrels  or  less  in  capacity 
shall  be  obtained  by  the  two-sample  method. 
For  gravity  determinations  on  tanks  of  1 ,000 
barrels  or  less  in  capacity,  one  representative 
sample  from  the  middle  of  the  oil  column 
may  be  used.  For  tanks  greater  than  1,000 
barrels  in  capacity,  samples  for  determining 
gravity  shall  be  a  composite  using  the  two- 
sample  method  or.  if  the  oil  column  is  greater 
than  15  feet,  the  three-sample  method. 

V)o/of;on:  Major. 

Corrective  Action:  Repeat  sampling 
procedure. 

Abatement  Period:  Prior  to  sales  or 
removal. 

4.  Sales  Tank  Gauging.  Gauging  of  the  oil 
sales  tank  is  required  using  gauging  tapes 
warranted  by  the  manufacturer  as  having 
))ocn  made  in  conformity  with  the  applicable 
specifications  of  the  National  Institute  of 
Standards  and  Technology.  Other  methods  of 
gauging  may  be  approved  by  the  authorized 
officer  provided  these  meet  or  exceed  the 
standard  of  measurement  accuracy 
achievable  by  a  gauging  tape.  Gauging  tapes 
shall  be  used  to  measure  the  contents  of  the 
tank  accurately,  following  API  Standard  2545 
(ANSI/ASTM  b  1085),  Method  of  Gauging 
Petroleum  and  Petroleum  Products  1965 
(Reaffirmed  August  1987),  or  Chapter  18, 
Section  1 — Custody  Transfer,  First  Edition, 
September  1990.  Gauging  shall  meet  the 
following  minimum  standards: 

a.  Gaugmg  shall  be  accomplished  using 
gauging  tapes  made  of  steel  or  corrosion- 
resistant  material  with  the  graduations 
clearly  legible  and  not  be  kinked  or  spliced. 
Gauging  tapes  shall  be  maintained  in  good 
working  condition. 


Violation:  Major. 
Corrective  Action:  Replace  tape. 
Abatement  Period:  Prior  to  sales  or 
removal. 

b.  Acceptable  gauging  requires  two 
identical  gauges  to  the  nearest  V*  inch  for 
tanks  with  a  capacity  of  1,000  barrels  or  less, 
and  two  identical  gauges  to  the  nearest  Vb 
inch  for  tanks  with  a  capacity  of  more  than 

1 ,000  barrels. 

V7o/o(jon;  Major. 

Corrective  Action:  Repeat  gauging  until  two 
identical  readings  are  obtained. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  The  proper  bob  for  innage  gauging  or 
outage  gauging  shall  be  used  in  accordance 
with  the  above-referenced  API  Standard 
2545. 

Violation:  Major. 

Corrective  Action:  Repeat  gauging  using 
proper  bob. 

Abatement  Period:  Mor  to  sales  or 
removal. 

5.  Oil  Gravity.  Tests  for  oil  gravity  are 
required  using  instruments  warranted  by  the 
manufacturer  as  having  been  made  in 
conformity  with  the  applicable  specifications 
of  the  National  Institute  of  Standards  and 
Technology.  All  such  tests  shall  be 
conducted  in  accordance  with  the  API 
Manual  of  Petroleum  Measurement 
Standards,  Chapter  9 — Density  Determination 
(ASTM  D  1298-80)  1961,  andASTM  D  287- 
82,  Standard  Test  Method  for  API  Gravity  of 
Crude  Petroleum  and  Petroleum  Products 
(Hydrometer  Method).  Tests  shall  be 
performed  on  a  representative  sales  tank  oil 
sample  obtained  following  API  Manual  of 
Petroleum  Measurement  Standards,  Chapter 
8.1 — Manual  Sampling  of  Petroleum  and 
Petroleum  Products  (ASTM  D  4057).  October 
19B1  (Reaffirmed  August  1987),  or  Chapter 
18,  Section  1 — Custody  Transfer,  First 
Edition,  September  1990,  for  tanks  of  1,000 
barrels  or  less  in  capacity.  Gravity  tests  shall 
meet  the  following  minimum  standards: 

a.  All  gravity  determinations  shall  he 
completed  before  oil  sales  are  made. 

V/o/a/jon;  Major. 

Corrective  Action:  Obtain  sample  from 
sales  tank  and  determine  oil  gravity. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  The  instrument  used  to  obtain  the  oil 
gravity  shall  be  clean,  with  no  loose  shot 
weights  or  detached  gravity  scale. 

Vio/o(ion;  Major. 

Correction  Action:  Clean  and/or  replace 
hydrometer. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  The  instrument  used  to  obtain  the  oil 
gravity  shall  be  calibrated  for  a  gravity  range 
that  includes  the  observed  gravity  of  the  oil 
sample  being  tested. 

Violation:  Major. 

Corrective  Action:  Repeat  gravity  tests 
using  hydrometer  with  proper  scale. 

Abatement  Period:  Prior  to  sales  or 
removal. 

d.  Temperatures  shall  be  measured  and 
recorded  to  the  nearest  1°  F. 

V'lo/o/io/i.  Major. 

Corrective  Action:  Repeat  test,  measuring 
and  recording  temperature  to  nearest  1°  F. 


Abatement  Period:  Prior  to  sales  or 
removal. 

e.  Liquid  density  (gravity)  will  be 
measured  and  recorded  to  the  nearest  0.1° 
API  gravity,  making  any  necessary  meniscus 
correction.  The  observed  gravity  shall  be 
corrected  to  60°  F.,  using  Table  5A, 
Generalized  Crude  Oils,  Correction  of 
Observed  Gravity,  to  API  gravity  at  60°  F. 

Violation:  Major. 

Corr«:f/ve/4cfion;  Rep)eat  test,  measuring 
and  recording  gravity  to  nearest  0.1°  API 
gravity  after  making  necessary  correction  for 
fluid  meniscus. 

Atxitement  Period:  Prior  to  sales  or 
removal. 

6.  Tank  Temperature.  Determination  of  the 
temperature  of  oil  contained  in  a  sales  tank 

is  required  using  a  thermometer  warranted  by 
the  manufacturer  as  having  been  made  in 
conformity  with  the  applicable  standards  of 
the  National  Institute  of  Standards  and 
Technology.  All  such  determinations  shall  be 
made  in  accordance  with  API  Standard  2543, 
Method  of  Measuring  the  Temperature  of 
Petroleum  and  Petroleum  Products  (ANSI/ 
ASTM  D  1086)  October  1965  (Reaffirmed 
August  1987),  or  Chapter  18,  Section  1— 
Custody  Transfer,  First  Edition,  September 
1990.  Temperatures  shall  be  taken  with  a  cup 
case  thermometer  at  the  time  of  the  opening 
and  closing  gauges.  Other  methods  for 
obtaining  tank  temperatures  may  be 
approved  by  the  authorized  officer  provided 
that  these  meet  or  exceed  the  standard  of 
measurement  accuracy  achievable  by  a  cup 
case  thermometer.  The  use  of  cup  case 
thermometers  shall  meet  the  following 
minimum  standards: 

a.  Cup  case  thermometers  shall  be  no  less 
than  12  inches  in  length,  graduated  in  1°  F., 
and  be  equipped  with  a  cup  case  assembly. 

V'/o/of /on;  Major. 

Corrective  Action:  Use  above-sptH;ified 
temperature  measurement  equipment. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  Thermometers  shall  be  kept  clean  and 
free  of  mercury  separation.  The  tank 
temperature  shall  be  taken  by  immersing  the 
thermometer  to  the  approximate  vertical 
center  of  the  fluid  column,  not  less  than  1 2 
inches  from  the  shell  of  the  tank,  for  a 
minimum  of  5  minutes,  and  then  rend  and 
recorded  to  the  nearest  1°  F. 

Violation:  Major. 

Corrective  Action:  Replace  thermometer  or 
repeat  measurement,  as  prescribed. 

Abatement  Period:  Prior  to  sales  or 
removal. 

7.  Sediment  and  M'afer  Content. 
Determinations  of  the  sediment  and  water 
content  of  oil  contained  in  sales  tanks,  using 
samples  obtained  in  accordance  with 
Sections  I1I.C.3.  and  Ill.C.S.a.  hereof,  is 
required  following  the  .\PI  Manual  of 
Petroleum  Measurement  Standards,  Chapter 
10 — Sediment  and  Water  in  Crude  Oils  by 
the  Centrifuge  Method  (Field  Procedure), 
Second  Edition,  May  1988  (ASTM  96-88),  or 
Chapter  18.  Section  1 — Custody  Transfer, 
First  Edition,  September  1990.  for  tanks  of 
1.000  barrels  or  less  in  capacity,  and  shall 
meet  the  following  minimum  standards: 

a.  A  thoroughly  mixed  oil  sample-solvent 
combination,  prepared  in  accordance  with 
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the  procedures  described  in  the  above- 
referenced  API  standards,  shall  be  heated  to 
at  least  140  °F.  if  asphaltic-based  oil,  or  teat 
least  160  °F.,  if  paraffin-based  oil,  prior  to 
centrifuging. 

Violation:  Major. 

Corrective  Action:  Repeat  procedures  using 
the  defined  standards. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  The  heated  sample  shall  be  whirled  in 
the  centrifuge  for  not  less  than  5  minutes 
and.  at  the  conclusion  of  centrifuging,  the 
temperature  shall  be  a  minimum  of  115  °F. 
without  water-saturated  diluent,  or  a 
minimum  of  125  °F.  with  water-saturated 
diluent. 

Violation:  Ma\oT. 

Corrective  Action:  Repeat  test,  as 
prescribed. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  The  combined  volume  of  sediment  and 
water  at  the  bottom  of  the  100  ml.  centrifuge 
tube  shall  be  read; 

(1)  To  the  nearest  0.05  ml.  in  the  range 
from  0.1  to  1  ml. 

(2)  To  the  nearest  0.1  ml.  if  above  the  1  ml. 
graduation. 

(3)  Estimated  to  the  nearest  0.0025  ml.  if 
the  volume  is  less  than  0.1  ml. 

The  sediment  and  water  volume  in  the 
centrifuge  tube  so  determined  shall  be 
multiplied  by  the  appropriate  factor  for  the 
centrifuge  tube  size  and  oil  sample-solvent 
ratio,  as  specified  in  the  above-referenced 
API  standards,  and  the  product  recorded  as 
the  percentage  of  water  and  sediment. 

V'jo/a/jon:  Major. 

Corrective  Action:  Repeat  test  as  specified 
or  repeat  procedures  using  spiecificd  factors. 

Abatement  Period:  Prior  to  sales  or 
removal. 

D.  Oil  Measurement  by  Positive  Displacement 
Metering  System 

Oil  measurement  by  a  positive 
displacement  metering  system,  for  purposes 
of  oil  sales,  shall  be  accomplished  by  a  Lease 
Automatic  Custody  Transfer  (LACT)  unit 
designed  to  provide  for  the  unattended 
transfer  of  liquid  hydrocarbons  from  a 
production  facility  to  the  transporting  carrier 
while  providing  proper  and  accurate  means 
for  the  determination  of  net  standard  volume 
and  qualify,  while  also  providing  for  fail-safe 
and  tamper-proof  operations  in  accordance 
with  the  regulations  at  43  CFR  3162.7-5  and 
Onshore  Oil  and  Gas  Order  No.  3. 

A  positive  displacement  meter  is  one  that 
registers  the  volume  passing  through  said 
meter  by  a  system  that  constantly  and 
mechanically  isolates  the  flowing  liquid  into 
segments  of  known  volume. 

LACT  unit  design  shall  follow  API 
Specification  11 N  for  Lease  Automatic 
Custody  Transfer  (LACT)  Equipment,  1988. 
and  API  Manual  of  Petroleum  Measurement 
Standards.  Chapter  6 — Metering  Assemblies, 
Section  1.  LACT  Systems.  February  1981 
(Reaffirmed  August  1987).  LACT  units  shall 
be  constructed  and  operated  so  as  to  satisfy 
the  following  requirements  and  minimum 
standards: 


1.  LACT  Unit  Components  and  General 
Operating  Requirements 

a.  As  a  minimum,  each  LACT  unit  shall 
include  all  of  the  following  listed 
components: 

(1)  Charging  pump  and  motor. 

(2)  Sampler,  composite  sample  container, 
and  mixing  system. 

(3)  Strainer. 

(4)  Positive  displacement  meter. 

(5)  Meter  proving  connections. 

(6)  Meter  backpressure  valve  and  check 
valve. 

(7)  Air  eliminator. 

(8)  Diverter  valve  or  shut-off  valve. 

(9)  Sediment  and  Water  Monitor. 

(10)  Automatic  Temperature/Gravity 
Compensator  (ATC  or  ATG)  or  Electronic 
Temperature  Recorder. 

Violation:  Major:  a.l.,  2.4.,  5.,  6.,  and  10. 
Corrective  Action:  Install  component. 
Abatement  Period:  Prior  to  sales  or 
removal. 

Violation:  Minor:  a. 3..  7.,  8.,  and  9. 
Corrective  Action:  Install  component. 
Abatement  Period:  30  days. 

b.  All  components  of  a  LACT  unit  shall  be 
accessible  for  reasonable  inspection  by  the 
authorized  officer. 

Violation:  Minor. 

Corrective  Action:  Provide  authorized 
officer  with  means  of  access  to  LACT. 
Abatement  Period:  30  days. 

c.  The  authorized  officer  shall  be  notified 
of  any  LACT  unit  failure,  such  as  electrical, 
meter,  or  other  failure  that  results  in  the  use 
of  an  alternate  method  of  measurement. 

Violation:  Minor. 

Corrective  Action:  Notify  authorized  officer 
of  alternate  method  used. 

Abatement  Period:  By  5th  business  day 
following  use  of  alternate  method. 

d.  Any  and  all  tests  conducted  on  oil 
samples  extracted  from  LACT  samplers  for 
determination  of  oil  gravity  and  sediment 
and  water  (S&W)  content  shall  meet  the  same 
requirements  and  minimum  standards 
specified  in  this  Order  for  determining  the 
gravity  and  S&VV  content  of  oil  sold  or 
removed  by  the  tank  gauging  method  of 
measurement  (Section  I1I.C.5.  and  C.7.). 

Violation:  Major. 

Corrective  Action:  Report  tests  for  gravity 
and  S&W  content  per  Section  III.C.5.  and  C.7, 
minimum  standards. 

Abatement  Period:  Prior  to  sales  or 
removal. 

2.  Operating  Requirements  for  LACT  Unit 
Components.  All  required  LACT  unit 
components  shall  be  operated  to  satisfy  the 
following  minimum  standards: 

a.  Charging  pump  and  motor.  The  LACT 
unit  shall  include  an  electrically  driven 
pump  rated  for  a  discharge  pressure  and  rate 
that  are  compatible  with  the  rating  for  meter 
used  and  be  sized  to  assure  turbulent  flow  in 
the  LACT  main  stream  piping. 

Violation:  Major. 

Corrective  Action:  Install  properly 
designed  pump  and  motor. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  Sampler.  The  sampler  probe  shall 
extend  into  the  center  Vj  of  the  flow  piping 
in  a  vertical  run  at  least  3  pipe  diameters 


downstream  of  any  pipe  fitting.  The  probe 
shall  always  be  in  a  horizontal  position. 

Vio/ofjon;  Major. 

Corrective  Action:  Install  component 
properly. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  Composite  Sample  Container  The 
composite  sample  container  shall  be  capable 
of  holding  the  sample  under  pressure  and 
shall  be  equipped  with  a  vaf)or  proof  top 
closure  and  operated  to  prevent  the 
unnecessary  escajie  of  vapor,  and  the 
container  shall  be  emptied  upon  completion 
of  each  sample  withdrawal. 

V'lo/otj'on;  Major. 

Corrective  Action:  Install  component 
properly,  and  empty  after  each  sample 
withdrawal. 

Abatement  Period:  Prior  to  sales  or 
removal. 

d.  Mixing  System.  The  mixing  system  shall 
completely  blend  the  sample  into  a 
homogeneous  mixture  before  and  during  the 
withdrawal  of  a  portion  of  the  sample  for 
testing. 

Violation:  Major. 

Comecfii'e  Action:  Repair  mixing  system. 
Abatement  Period:  Prior  to  sales  or 
removal. 

e.  Strainer.  The  strainer  shall  be  made  of 
corrosion-resistant  material  of  a  mesh  size  no 
larger  than  V*  inch,  shall  be  constructed  so 
that  it  may  be  depressurized,  opened,  and 
cleaned,  and  shall  be  installed  upstream  of 
the  meter. 

Violation:  Minor. 

Corrective  Action:  Replace  with  properly 
designed  strainer  and/or  install  properly 

Abatement  Period:  30  days. 

/.  Positive  Displacement  Meter  The  meter 
shall  register  the  volume  of  oil  passing 
through  it  utilizing  a  system  that  constantly 
and  mechanically  isolates  the  flowing  oil  into 
segments  of  known  volume,  and  be  equipped 
with  a  non-resettable  totalizer. 

I'/oiof /on /Major. 

Corrective  Action:  Replace  or  repair  mrwr 
or  non-resettable  totalizer. 

Abatement  Period:  Prior  to  sales  or 
removal. 

g.  Meter  Proving  Connections.  All  meter 
proving  connections  shall  be  installed 
downstream  from  the  LACT  meter,  with  the 
line  valve(s)  between  the  inlet  and  outlet  of 
the  prover  loop  having  a  double  block  and 
bleed  design  feature  to  provide  for  leak 
testing  during  proving  operations. 

Violation:  Major. 

Corrective  Action:  Relocate  the  provor  loop 
downstream  from  LACT  meter,  and  install 
block  and  bleed  valve,  as  specified. 

Abatement  Period:  Prior  to  proving  LACT. 

b.  Back  Prt^ssure  and  Check  Valves.  The 
back  pressure  valve  and  check  valve  shall  be 
installed  downstream  from  the  LACT  meter 
and  meter  proving  connections. 

Violation:  Major. 

Corrective  Action:  Install  back  pressure 
valve  and  check  valve  downstream  from 
LACT  and  meter  proving  connections. 

Abatement  Period:  Prior  to  sales  or 
removal. 
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i.  Air  Eliminator.  The  air  eliminator  shall 
be  installeci  and  prevent  air/gas  from  entering 
the  meter. 

Violation:  Minor. 

Corrective  Action:  Install  air  eliminator. 

Abatement  Period:  30  days. 

/.  Diverter  Valve/Shut-off  Valve.  The 
diverter  valve/shut-off  valve  shall  be 
activated  by  the  S&VV  monitor  so  that  the 
valve  moves  to  divert  flow  to  the  clean  oil 
discharge  only  when  it  receives  a  positive 
signal,  or  provide  a  shut-off  valve  configured 
to  shut  off  oil  delivery  upon  failure  to  receive 
a  positive  signal  from  the  S&VV  Monitor. 

Violation:  Minor. 

Corrective  Action:  Install  diverter/shut-off 
valve. 

Abatement  Period:  30  days. 

k  Sediment  and  Water  (SB-Wj  Monitor.  The 
S&VV  .Monitor  shall  be  an  internally  plastic- 
coated  capacitance  probe,  no  smaller  in 
diameter  than  the  skid  piping,  and  shall  be 
mounted  in  a  vertical  pipe  located  upstream 
from  the  diverter/shut-off  valve  and  the 
meter. 

I'lo/ofion.  Minor. 

Corrective  Action:  Install  S&VV  monitor. 

Abatement  Period:  30  days. 

/.  Automatic  Temperature/Gravity 
Compensators  (ATC  or  ATGj  and  Electronic 
Temperature  Fecorders.  Automatic 
Temperature  Compensators  shall  be  sized 
according  to  the  characteristics  of  the  fluid 
being  measured.  If  an  Electronic  Temperature 
Averager  is  used  in  lieu  of  an  ATC  or  ATG, 
it  shall  be  installed  in  accordance  with  the 
manufacturer's  specifications  and  shall  meet 
the  following  minimum  standards: 

(1)  The  temperature  shall  be  recorded  at 
least  once  per  barrel  put  through  the  positive 
displacement  meter. 

(2)  The  accuracy  of  the  temperature  probe 
shall  be  at  least  ±6.5  °F.  over  the  probe's 
operating  rango. 

(3)  The  temperature  shall  be  recorded  to 
the  nearest  0.1  "F.  with  a  count  accuracy  of 
±1  percent. 

(-1)  A  backup  power  source  shall  be 
available  to  preserve  all  data  in  case  of  a 
failure  of  the  primary  power  source. 

(.5)  The  reset  switch  and  internal  circuitry 
shall  be  encased  in  a  boxed  enclosure  having 
the  capability  of  being  sealed. 

(6)  The  temperature  averager  shall  be 
equippf^d  with  a  printer  output  for 
maintaining  permanent  records. 

Violation:  Major. 

Corrective  Action:  Install  properly  sized 
ATC  or  .^TG  or  properly  sized  electronic 
temperature  averager. 

Abatement  Period:  Prior  to  sales  or 
removal. 

.?  Sales  Meter  Proving  Feqtiirements. 
L.^CT  positive  displacement  meters  shall  be 
proved  periodically.  Meter  provings  shall 
follow  API  Manual  of  Petroleum 
Measurement  Standards.  Chapter  4 — Proving 
Systems.  1978.  and  shall  meet  the  following 
minimum  standards. 

a.  The  t\pes  of  meter  provers  to  be  used 
and  the  calibration  requirements  are  as 
follows: 

( 1 1  The  acceptable  types  of  meter  provers 
are  pipe  provers,  tank  provers,  master  meters, 
or  other  API-recognized  meter  provers. 


Violation:  Minor. 

Corrective  Action:  Prove  again  with 
acceptable  meter  prover. 

Abatement  Period:  30  da>'S. 

(2)  If  a  pipe  or  tank  prover  is  used,  the 
operator  shall  provide  documentation  to 
demonstrate  that  the  prover  has  been 
calibrated  within  the  last  12  months.  The 
documentation  shall  include  the  unique 
number  assigned  to  and  inscribed  on  the 
prover.  The  calibration  documentation  for  a 
pipe  or  tank  prover  shall  show  the  certified 
volume  as  determined  by  the  water  draw 
method.  The  allowable  tolerance  for 
calibrating  a  pipe  or  tank  prover  shall  be 
within  0.0002  (0.02  percent). 

If  a  master  meter  is  used,  the  operator  shall 
provide  documentation  of  the  most  recent 
calibration  report  for  said  master  meter.  The 
calibration  report  shall  show  that  the  master 
meter  has  been  calibrated  in  accordance  with 
API  requirements  within  the  last  90  days, 
demonstrate  that  the  master  meter  has  an 
operating  factor  within  the  range  from  0.9900 
to  1.0100.  and  that  5  consecutive  runs  were 
matched  within  a  tolerance  of  0.0002  (0.02 
percent). 

Violation:  Minor. 

Corrective  Action:  Provide  required 
calibration  certification. 

Abatement  Period:  Prior  to  proving. 

b.  Minimum  Proving  Frequency:  For  all 
sales  and  allocation  meters,  the  accuracy  of 
the  measuring  equipment  at  the  point  of 
delivery  or  allocation  shall  be  tested 
following  initial  meter  installation  or 
following  repair,  and  if  proven  adequate,  at 
least  quarterly  thereafter  unless  a  longer 
period  is  approved  in  writing  by  the 
authorized  officer. 

Violation:  Minor. 

Corrective  Action:  Notify  authorized  officer 
of  scheduled  proving  and  prove  meter. 

Abatement  Period:  Within  10  business 
days.  f 

(1)  In  the  event  that  the  total  throughput 
of  a  meter  exceeds  100,000  bbls.  per  month, 
then  proving  shall  be  accomplished  monthly. 

V7o/ot;on;  Minor. 

Corrective  Action:  Prove  meter  on  a 
monthly  basis. 

Abatement  Period:  By  the  10th  business 
day  after  notification  by  the  authorized 
officer. 

(2)  The  operator  shall  notify  the  authorized 
officer  at  least  10  business  days  prior  to 
proving  a  sales  or  allocation  meter. 

Violation:  Minor. 

Corrective  Action:  Notify  authorized  officer 
prior  to  the  next  scheduled  proving. 

Abatement  Period:  At  least  10  business 
days  prior  to  the  next  scheduled  proving. 

c.  Establishing  the  Operating  Meter  Factor. 
(1 )  At  least  five  consecutive  runs  shall  match 
within  a  tolerance  of  0.0005  (0.05  percent) 
between  the  highest  and  lowest  readings. 
This  required  repeatabilitv'  shall  be  achieved 
prior  to  establishing  a  meter  factor  and 
completing  the  meter  proving  rejwrt. 

Violation:  Major. 

Corrective  Action:  Notify  authorized  officer 
and  re-prove  the  meter. 

Abatement  Period:  10  business  days. 

(2)  The  arithmetic  average  of  these  5 
cansecutive  runs  shall  be  used  for 
computation  of  the  meter  factor. 


Violation:  Minor. 

Corrective  Action:  Compute  meter  factor 
using  arithmetic  average  of  the  5  consecutive 
runs. 

Abatement  Period:  Prior  to  completion  of 
proving. 

(3)  If  the  LACT  is  equipped  with  an 
electronic  temperature  averager,  the  accuracy 
of  the  averager  shall  be  compared  with  a 
mercury  thermometer  over  the  operating 
range  of  the  averager. 

Violation:  Major. 

CorrecfjVeAcf/on.  Conduct  the  required 
temperature  recording  accuracy  comparison. 

Abatement  Period:  Prior  to  the  completion 
of  proving. 

(4)  Meter  factor  computations  shall  also 
include  the  correction  factor  for  the  effect  of 
pressure  on  steel  (Cps.)  for  provers;  the 
correction  factor  for  the  effect  of  temperature 
on  steel  (Cts.)  for  provers:  the  correction 
factor  for  the  effect  of  temperature  on  liquid 
(Ctl.);  and  the  correction  factor  for  the  effect 
of  pressure  on  liquid  ((-pi.).  The  Cps.  and  Cts. 
correction  factors  shall  be  determined  using 
the  API  Manual  of  Petroleum  Measurement 
Standards.  Chapter  12,  Section  2. 1981,  or 
latest  revised  API  standard.  The  Ctl. 
correction  factor  shall  be  obtained  from  the 
API  .Standard  2540.  Chapter  11.1,  Volume  1 
(ASTM  D  1250-80),  Table  6A,  1980.  or  latest 
revised  API  standard,  and  the  Cpl.  correction 
factor  shall  be  obtained  from  the  API  Manual 
of  Petroleum  Measurement  Standards, 
Chapter  11.2.1,  or  the  latest  revised  API 
standard. 

Violation:  Minor. 

Corrective  Action:  Include  proper 
correction  factors. 

Abatement  Period:  Prior  to  the  completion 
of  meter  proving. 

(5)  The  initial  meter  factor  for  a  new  or 
repaired  meter  shall  be  within  the  range  from 
0  9950  to  1.0050.  unless  the  deviation  can  be 
justified  to  the  satisfaction  of  the  authorized 
officer. 

Violation:  Minor. 

Corrective  Action:  Replace/repair/re-prove 
meter  or  justify  to  authorized  officer 
deviation  from  the  specified  range  of  0.9950 
to  1.0050. 

Abatement  Period:  Prior  to  the  completion 
of  meter  proving. 

4.  E.\cessive  Meter  Factor  Deviation. 
Excessive  meter  factor  deviation  may  be 
evidence  of  meter  malfunction,  and 
corrective  action  shall  be  taken  upon 
discovery  of  a  meter  malfunction.  However, 
if  the  operator  determines  that  the  meter  did 
not,  in  fact,  malfunction,  the  operator  shall 
submit,  for  approval  by  the  authorized 
officer,  a  report  of  the  findings  and  reasons 
for  the  excessive  meter  factor  deviation  and 
the  determination  of  no  meter  malfunction. 
In  the  event  a  malfunction  occurred,  the 
meter  shall  be  immediately  removed  from 
service,  checked  for  damage  or  wear, 
adjusted  and/or  repaired,  and  re-proven  prior 
to  return  to  service.  The  arithmetic  average 
of  the  malfunction  factor  and  the  previous 
factor  shall  be  applied  to  the  production 
measured  through  the  meter  between  the  date 
of  the  previous  factor  and  the  date  of  the 
malfunction  factor. 

Malfrinction  mrter  factors  shall  be  clearly 
indicated  on  the  proving  report,  and  the 
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report  shall  also  contain  all  appropriate 
remarks  regarding  subsequent  repairs  and/or 
adjustments.  "The  minimum  standards  for 
evidence  of  a  meter  malfunction,  and 
corrective  action  required,  are  as  follows: 

a.  Deviation  in  the  meter  factor  shall  not 
exceed  ±0.0025  since  the  last  proving  of  the 
meter  unless  explained  by  changed 
conditions,  i.e.,  temperature,  gravity,  or  flow- 
rate. 

Violation:  Minor. 

Corrective  Action:  Replace  or  repair  the 
meter  and  make  appropriate  volume 
adjustments.  If  the  operator  determines  that 
no  meter  malfunction  occurred,  a  report 
stating  the  reasons  suppxjrting  that 
determination  shall  be  submitted  to  the 
authorized  officer  for  approval.  If  a 
malfunc  tinn  did  occur,  the  meter  shall 
rf-main  out  of  ser\'ice  until  repaired  or 
replaced  and  a  new  meter  factor  is 
established.  Applicable  volume  adjustments, 
reports,  and  other  information  shall  be 
submitted  to  the  authorized  officer. 

Abatement  Period:  Within  10  business 
days  after  the  initial  proving  of  the  rejMired 
or  new  meter. 

b.  A  meter  factor  shall  not  exceed  1  percent 
above  or  below  unity,  i.e.,  outside  of  the 
range  from  0.9900  to  1.0100. 

Violation:  Minor. 

Corrective  Action:  Make  proper 
adjustments  and  note  on  proving  report. 

Ahiitement  Period:  Prior  to  the  completion 
of  meter  proving. 

5.  Meter  Reporting  Requirements.  All  meter 
provings,  meter  failures,  and  volume 
adjustments  following  a  meter  malfunction 
shall  be  reported  to  the  authorized  officer,  as 
follows: 

a.  Meter  Proving  Reports.  The  meter 
proving  report  shall  be  filed  on  one  of  the 
forms  set  out  in  API  Manual  of  Petroleum 
Measurement  Standards.  Chapter  12 — 
Calculation  of  Petroleum  Quantities.  S<x:tion 
2 — Caltoilation  of  Liquid  Petroleum 
Quantities  Measured  by  Turbine  or 
Displacement  Meters,  1981  (Reaffirmed 
August  1987).  Any  similar  format  is 
acceptable  provided  all  required  data  are 
included  and  a  proper  calculation  sequence 
is  maintained. 

Each  meter  proving  report  shall  be 
identified  by  lease  number,  communitizatiun 
agreement  numlx-r,  or  unit  partlcipwting  area 
name,  and  the  location  of  the  facility. 

Each  meter  proving  report  shall  be  filed 
with  the  authorized  officer  no  later  than  10 
business  days  following  the  meter  proving. 

V'lo/otior;  Minor. 

Corrective  Action:  Submit  proper  proving 
report  to  authorized  officer. 

Abatement  Period:  File  with  authorized 
officer  no  later  than  the  10th  busin'?ss  day 
following  notification  by  ti)e  authorized 
officer. 

b.  Meter  Factor  Effective  Date.  The  date  on 
which  a  meter  is  proved  shall  tie  used  as  the 
cffeclive  date  of  the  meter  factor  until  the 
next  factor  is  established. 

V';'o/(Jtyon:  Minor. 

CorretfiVe  Atrtion:  Apply  the  effective 
meter  factor  to  the  appropriate  run  ticket 
sales  volume. 

Abatement  Period:  Within  10  business 
davs. 


£■.  Documenfofjon  of  the  Removal  of  Crude 
Oil  From  Storage  Facilities 

1.  Transfers  by  Tank  Gauging 

The  run  ticket,  as  a  minimum,  shall 
include  the  following: 

a.  The  name  of  the  seller. 

b.  The  Federal  or  Indian  lease  number  or 
Indian  agreement  number  or,  if  appropriate, 
the  communitization  agreement  number,  or 
unit  agreement  name  and  number  and  the 
participating  area  identification.* 

c.  The  location  of  the  tank  by  quarter- 
quarter  section,  section,  tcwnship.  and  range, 
or  other  location  description  methods 
acceptable  to  the  authorized  officer. 

d.  The  unique  tank  number  and  capacity. 

e.  The  unique  run  ticket  number. 

f.  The  date(s)  of  the  transaction. 

g.  The  opening  gauge  and  opening  oil 
temperature.* 

h.  The  closing  gauge  and  closing  oil 
temperature.* 

i.  The  API  gravity  at  60  °F  or  observed 
gravity  and  temp)erafure.* 

j.  The  observed  sediment  and  water  (S&W) 
percentage.* 

k.  The  number  of  each  seal  removed. 

1.  The  number  of  each  seal  installed. 

m.  The  signature  of  the  purchasers 
representative. 

n.  The  signature  of  the  operator's 
representative  made  within  2  business  days 
after  the  sale  or  removal. 

Violation:  Minor  (unless  marked  by 
asterisk). 

Corrective  Action:  Submit  the  missing 
information. 

Abatement  Period:  Within  7  business  days 
of  notice. 

Violation:  Major  (if  marked  by  asterisk). 

Corrective  Action:  Submit  a  complete, 
correct  run  ticket. 

Abatement  Period:  Within  3  businesw  days 
of  notice. 

2.  Transfers  by  LACT 

The  run  ticket,  at  a  minimum,  shall 
include  the  following: 

a.  The  name  of  the  seller. 

b.  The  Federal  or  Indian  lease  number  or 
Indiiin  agreement  number  or,  if  appropriate, 
the  communitization  agreement  numb<;r,  or 
unit  agreement  name  and  number  and  the 
participating  area  identification.* 

c.  The  location  of  the  tank(s)  by  quarter- 
quarter  .section,  section,  township,  and  range, 
or  other  location  description  methods 
acceptable  to  the  authorized  officer. 

d.  The  meter's  unique  identification 
number. 

e.  The  opening  and  closing  dates. 

f.  The  opening  and  closing  meter 
readings.* 

g.  Effective  meter  factors). 

h.  The  observed  sediment  and  water  (S&W) 
percentage.* 

i.  The  API  gravity  at  60  "F  or  obser%'pd 
gravity  and  temperature.* 

j.  The  signature  of  the  purchaser's 
representative. 

k.  The  signature  of  the  operator's 
representative  made  within  2  business  days 
after  the  sale  or  removal. 

Violation:  Minor  (unless  marked  by 
asterisk). 


Corrective  Action:  Submit  the  missing 
information. 

Abatement  Period:  Within  7  business  days 
of  notice. 

Violation:  Major  (if  marked  by  asterisk). 

Corrective  Action:  Submit  a  complete, 
correct  run  ticket. 

Abatement  Period:  Within  3  business  days 
of  notice. 

3.  Transfers  by  Truck 

When  a  single  truckload  constitutes  a 
complete  sale  or  removal,  the  minimum 
information  required  to  be  in  the  driver's 
possession  includes  the  following: 

a.  The  name  of  the  seller. 

b.  The  Federal  or  Indian  lease  number  or 
Indian  agreement  number  or.  if  appropriate, 
the  communitization  agreement  number,  or 
unit  agreement  name  and  number  and  the 
participating  area  identification. 

c.  The  location  of  the  tank(s)  by  quarter- 
quarter  section,  section,  township,  and  range, 
or  other  location  description  methods 
acceptable  to  the  authorized  officer. 

d.  The  unique  tank  numbers)  if  by  tank 
gauging  and/or  the  unique  identification 
number  of  the  LACT  meter(s)  involved. 

e.  The  date(s)  of  the  transaction. 

f.  TTie  approximate  volume  of  oil  on.  board. 

g.  The  name  of  the  first  purchaser  or 
destination. 

When  multiple  truckloads  are  involved  in 
a  sale  or  removal,  only  the  driver  of  the  last 
truck  is  required  to  have  the  documentation 
listed  in  paragraphs  a.  through  g.  on  board. 
All  other  drivers  shall  have  in  their 
jxDssession  appropriate  documentation  in  the 
form  of  a  trip  log  or  manifest. 

Violation:  Major. 

Corrective  Action:  Discontinue  trucking 
operation  until  the  required  documentation 
is  provided. 

Abatement  Period:  Immediately. 

F.  Oil  Measurement  by  Other  Methods  or  at 
Other  Ijocations  Acceptable  to  the 
Authorized  Officer 

Any  method  of  OiI  measurement  other  than 
tank  gauging  or  positive  displacement 
metering  system  requires  the  prior  appn»val 
of  the  authorized  officer  based  on  applicable 
API  standards.  Other  moasuremenl  methods 
include,  but  are  not  limited  to,  turbine 
metering  systems,  measurement  by  calibrated 
tank  truck,  measurement  by  wciglit,  and  net 
oil  computer. 

The  requirements  and  minimum  standards 
for  oil  measurements  by  an  alternate  method 
on  the  lease,  unit,  unit  participating  area,  or 
commiinitizcd  area,  or  by  either  an 
authorized  or  an  alternate  method  of 
measurement  at  a  location  off  the  lease,  unit, 
unit  participating  area,  or  communitizcd 
area,  are  as  follo**'s: 

1.  Measurement  on  the  Lease.  Unit,  i'lut 
Participating  Area  or  Communitized  Arpo 
An  application  for  approval  of  an 
alternate  oil  measurement  method  shall 
be  submitted  to  the  authorized  officer, 
and  written  approval  obtained.  V)efore 
any  such  alternate  oil  measurement 
method  is  utilized.  An  operator 
requesting  approval  of  any  alternate  oil 
sales  measurement  system  shall  submit 
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performance  data,  actual  field  test 
results,  or  any  other  supporting  data  or 
evidence  acceptable  to  the  authorized 
officer  to  demonstrate  that  the  proposed 
alternate  oil  sales  measurement  system 
will  meet  or  exceed  the  objectives  of  the 
applicable  minimum  standard(s)  or  will 
not  adversely  affect  royalty  income  or 
production  accountability. 

Violation:  Major. 

Corrective  Action:  Shut  in  operations. 
Submit  application  for  approval  of  desired 
alternate  method  of  oil  measurement. 

Abatement  Period:  Prior  to  sales  or 
removal. 

2.  Measurement  and/or  storage  at  a 
Location  off  the  Lease,  Unit.  Unit 
Participating  Area,  or  Communitized  Area.  a. 
An  application  for  off-lease  measurement 
and/or  storage  shall  be  submitted  to  the 
authorized  officer  and  written  approval 
obtained  before  any  such  off-lease  oil 
measurement  and/or  storage  facilities  are 
installed  or  operated.  The  application  for 
written  approval  of  off-lease  measurement 
and/or  storage  shall  justify  the  intended  off- 
lease  location  of  the  measurement  and/or 
storage  facilities  before  approval  will  he 
granted.  No  additional  approval  as  to  the  oil 
measurement  method  is  required,  provided 
that  measurement  is  to  be  accomplished  by 
tank  gauging  or  positive  displacement 
metering  system,  pursuant  to  the 
requirements  and  minimum  standards  of  this 
Order. 

Applications  for  off-lease  measurement 
and/or  storage  of  oil  produced  from  the  same 
formation  and  same  source  (lease,  or  unit 
area,  or  unit  participating  area,  or 
communitized  area)  shall  be  justified  by 
valid  environmental,  topographic,  or 
economic  concerns,  or  any  combination 
thereof  (e.g..  environmental  problems  that 
preclude  the  cost  effective  construction  of  an 
on-lease  measurement  and/or  storage  facility: 
better  access  to  all  weather  roads,  pipeline 
connections,  and  truck  loading  points;  or 
increased  production  value  through 
reduction  of  transportation  costs).  In  addition 
to  the  above  justification,  the  application 
shall  be  accompanied  by  the  following: 

(1)  A  map  showing  the  single  source  (the 
lease,  unit  area,  unit  participating  area,  or 
communitized  area),  and  the  well(s)  thereon 
producing  from  the  same  formation,  for 
which  approval  is  sought  for  an  off-lease 
measurement  and/or  storage  facility;  and 

(2)  \  schematic  diagram  that  clearly  shows 
and  identifies  all  equipment  and  piping  that 
will  be  used  for  this  purpose,  both  on  and  off 
the  source. 

No  additional  wells  from  the  same  source 
shall  t>e  added  to  an  approved  off-lease 
measurement  and/or  storage  facility  without 
the  authorized  officer's  prior  concurrence. 
Oil  produced  from  wells  located  on  other 
sources  or  produced  from  different 
funmations  on  the  same  source  may  not  be 
combined  with  the  oil  production  at  an 
approved  off-lease  measurement  and/or 
storage  facility  without  the  prior  written 
approval  of  the  authorized  officer  to 
commingle  the  production  pursuant  to 
S<!Ction  III.H. 

Violation:  Minor. 


Corrective  Action:  Submit  application  for- 
written  approval  of  off-lease  measurement. 

Abatement  Period:  Within  20  business 
days. 

b.  If  oil  measurement  and/or  storage  is  to 
be  accomplished  at  a  location  off  the  lease, 
unit,  unit  participating  area,  or 
communitized  area  by  an  alternate 
measurement  method  (any  method  other  than 
tank  gauging  or  positive  displacement 
metering  system),  then  the  application,  in 
addition  to  justifying  the  location  of  the  off- 
lease  measurement  and/or  storage  facilities, 
shall  also  demonstrate  the  acceptability  of 
the  proposed  alternate  measurement  method, 
pursuant  to  Section  III.F.l. 

Violation:  Major. 

Corrective  Action:  Include  in  the 
application  for  approval  of  off-lease 
measurement  justification  of  the  desired 
method  of  measurement. 

Abatement  Period:  Prior  to  sales  or 
removal. 

G.  Determination  of  Oil  Volumes  by  Methods 
Other  Than  Measurement 

Pursuant  to  43  CFR  3162.7-2.  when 
production  cannot  be  measured  due  to 
spillage  or  leakage,  the  amount  of  production 
shall  be  determined  in  accordance  with  the  ■ 
methods  approved  or  prescribed  by  the 
authorized  officer.  This  category  of 
production  includes,  but  is  not  limited  to,  oil 
that  is  classified  as  slop  oil  or  waste  oil.  No 
slop  or  waste  oil  may  be  sold  or  otherwise 
disf)osed  of  without  prior  approval  from  the 
authorized  officer. 

The  minimum  standards  for  determining 
the  volume  of  oil  that  cannot  be  measured  are 
as  follows: 

1.  No  oil  located  in  an  open  pit  or  sump, 
in  a  stock  tank,  in  a  production  vessel,  or 
elsewhere,  may  be  classified  or  disposed  of 
as  waste  oil  unless  it  can  be  shown,  to  the 
satisfaction  of  the  authorized  officer,  that  it 
is  not  economically  feasible  to  put  the  oil 
into  marketable  condition. 

Violation:  Major. 

Corrective  Action:  Put  oil  into  marketable 
condition  or  demonstrate  the  economic 
infeasibility  thereof 

Abatement  Period:  Within  10  business 
days. 

2.  Following  the  approved  sale  or  disposal 
of  slop  or  waste  oil.  the  operator  shall  notify 
the  authorized  officer  within  20  days  as  to 
the  volume  sold  or  disposed,  and  the  method 
used  to  compute  the  volume. 

Violation:  Major. 

Corrective  Action:  Submit  complete  report 
of  sale  or  disposal. 

Abatement  Period:  Within  24  hours  of  the 
notification  by  the  authorized  officer  that  the 
report  has  not  been  received. 

H.  Commingling  of  Production 

Pursuant  to  43  CFR  3162.7-2,  oil 
production  from  different  formations  on  the 
same  source  (lease,  unit  area,  unit 
participating  area,  communitized  area),  or 
from  the  same  formation  but  from  a  different 
source,  may  not  be  conruningled  with  one 
another  on  the  surface  without  the  prior 
written  approval  of  the  authorized  officer. 

1.  Application  for  approval  to  commingle 
oil  production  on  the  surface  shall  provide  a 


detailed  explanation  of  the  proposed 
operation  and  the  necessity  for  doing  so,  and 
be  accompanied  by:  * 

a.  A  map  showing,  as  appropriate,  all 
leases,  unit  areas,  unit  participating  areas, 
communitized  areas,  and  the  wells  thereon 
that  will  contribute  oil  production  to  the 
commingled  storage  facility: 

b.  A  schematic  diagram  that  clearly  shows 
and  identifies  all  equipment  and  piping  to  be 
used  for  this  purpose; 

c.  The  estimated  monthly  quantity  and 
quality  of  the  oil  to  be  contributed  by  the 
well(s)  on  each  source; 

d.  Details  of  the  method  proposed  for 
allocating  production  and  related  revenues 
back  to  each  contributing  source; 

e.  A  statement  that  all  working  and  basic 
royalty  owners  in  the  involved  sources  have 
been  notified  of  the  proposed  commingling; 

f  Calculations  showing  that  the  royalty 
value  attributable  to  the  involved  Federal 
and/or  Indian  lease{s)  will  not  be  reduced  if 
the  commingling  is  approved;  and 

g.  If  the  reason  for  the  application«is  to 
avoid  the  premature  abandonment  of  all  or  a 
majority  of  the  wells  involved,  a  detailed 
economic  evaluation  supporting  that  reason 
shall  be  included. 

No  additional  wells  or  sources  may  be 
added  to  an  approved  commingled  facility 
without  the  prior  written  approval  of  the 
authorized  officer. 

Violation:  Major. 

Corrective  Action:  Submit  application  for 
approval  to  commingle  or  to  add  wells, 
formations,  or  sources  to  an  approved 
commingled  facility. 

Abatement  Period:  Prior  to  sales  or 
removal. 

2.  Applications  for  approval  to  commingle 
oil  production  from  different  formations  in  a 
single  wellbore  shall  provide  a  detailed 
explanation  as  to  the  necessity  for  doing  so 
and  shall  include: 

a.  A  map  showing  all  wells  for  which 
approval  is  sought  for  wellbore  commingling 
and  the  source  (lease,  unit  area,  unit 
participating  area,  communitized  area)  on 
which  each  such  well  is  located; 

b.  The  estimated  monthly  quantity  and 
quality  of  the  oil  to  be  contributed  by  each 
formation  in  each  well; 

c.  Details  of  the  method  proposed  for 
allocating  the  production  and  related 
revenues  back  to  each  formation  in  each  well; 
and 

d.  Calculations  showing  that  the  royalty 
value  attributable  to  the  Federal  and/or 
Indian  leases  involved  will  not  be  reduced  if 
the  wellbore  commingling  is  approved. 

Violation:  Minor. 

Corrective  Action:  Submit  application  for 
approval  of  wellbore  commiuj^ling. 
Abatement  Period:  20  days. 

rv'.  Variances  From  Minimum  Standards 

An  operator  may  request  the  approval  of 
the  authorized  officer  for  a  variance  from  any 
of  the  minimum  standards  prescribed  in 
Section  III.  All  such  requests  shall  be 
submitted  in  writing  to  the  appropriate 
authorized  officer  and  shall  provide 
information  as  to  the  circumstances  that 
warrant  approval  of  the  variance(s)  requested 
and  the  proposed  alternative  means  by  which 
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the  related  nxinimura  standard(s)  will  be 
satisfied.  The  authorized  officer,  after 
considering  all  relevant  factors,  shall  approve 
the  requested  varlance(s)  on  making  a 
determinaticn  that  the  proposed 
altemative(3)  meet  or  exceed  the  objectives  of 
the  applicable  minimum  standard(s),  or  will 
not  adversely  affect  royalty  income  or 
production  accountability.  In  addition, 
approval  may  be  given  orally  by  the 
authorized  officer  before  the  operator 
initiates  actions  that  require  a  variance  from 
minimum  standards.  The  oral  request,  if 
granted,  shall  be  followed  by  a  vmtfen 
request  not  later  than  the  fifth  business  day 
following  oral  approval,  and  written  approval 
will  then  be  granted. 

The  authorized  officer,  on  his/her  motion, 
also  may  issue  NTLs  (Notices  to  Lessees)  that 
establish  modified  standards  or  variances  for- 
specific  geographic  areas  of  operations. 

Af*er  notice  to  the  operator,  the  authorized 
officer  also  may  require  compliance  with 
standards  that  exceed  those  contained  in  this 
Order  whenever  such  additional 
requirements  are  necessary  to  achieve 
protection  of  royalty  income  or  production 
accountability.  The  rationale  for  any  such 
additional  requirements  shall  be  documented 
in  writing  to  the  opverator. 

Attachment 

I.  Sections  from  43  CFR  subparts  3163  and 
3165  (not  included  with  the  Federal  Register 

publication). 

IFR  Doc.  94-5316  Filed  3-8-94;  845  am) 

BILUW3  COO€  4310-«*-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[PR  Docket  No.  93-305;  DA  94-173] 

Proposal  To  Establish  a  Vanity  Call 
Sign  System  i.n  the  Amateur  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  This  action  extends  the 
period  for  filing  comments  in  this 
proceeding  59  FR  558  (1/5/94)  which 
proposes  to  implement  a  vanity  call  sign 
system  in  the  amateur  service.  The 
extension  of  time  is  necessary  so  that 
organizations  can  evaluate  the  input  of 
their  members,  adopt  a  position,  and 
prepare  their  comments.  The  effect  of 
the  e.xtension  is  to  compile  as  complete 
a  record  as  possible  and  one  which  will 
reflect  the  views  of  the  amateur 
community. 

DATES:  Comments  due  April  21, 1994. 

Reply  comments  due  May  23,  1994. 
FOR  FURTHER  INF0Rr.iATION  CONTACT: 
Maurice  ).  DtTont,  Private  Radio 
Bureau,  Federal  Communications 


Commission,  Washington,  DC  20554, 
(202) 632-4964. 

SUPPLEMENTARY  INFORMATION: 

Amendment  of  the  .\inateur  Service 
Rules  To  Implement  a  \  anity  C^ll  Sign 
System:  Order  Extending  Time  for 
Comments 

[PR  Docket  No.  93-305) 

Adopted:  February  23, 1994. 
Released:  March  1. 1904. 

By  the  Chief,  Private  Radio  Bureau: 

1.  On  January  26,  1994,  The  American 
Radio  Relay  League,  Inc.  (ARRL) 
requested  that  the  time  for  filing 
comments  in  the  above-captioned 
proceeding  be  extended  from  Marci  7, 
1994,  to  and  including  April  21, 1994. 

2.  In  its  request,  ARRL  states  that  it 
needs  time,  beyond  that  available  under 
the  current  comment  deadline,  to 
evaluate  the  input  of  its  members. 
Further,  ARRL  states  that  after  such 
evaluation  is  complete,  it  requires  time 
to  adopt  a  position  and  prepare  its 
comments.  According  to  ARRL,  the 
importance  of  a  proceeding  concerning 
call  sign  selection  warrants  the 
requested  extension  of  time. 

3.  The  Commission  does  not  routinely 
grant  extensions  of  time.  In  this 
instance,  however,  it  is  desirable  that 
the  record  be  as  complete  as  possible 
and  that  it  reflect  the  views  of  the 
amateiu-  community  concerning  the 
proposed  vanity  call  sign  system. 
Accordingly,  it  is  ordered,  that  the 
deadline  for  filing  comments  in  this 
proceeding  is  extended  to  and  including 
April  21,  1994,  and  that  the  deadline  for 
Cling  reply  comments  is  extended  to 
£md  including  May  23,  1994. 

4.  This  action  is  taken  pursuant  to  the 
authority  found  in  Section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  and  in 

§§  0.131(a)  and  0.331  of  the 
Commission's  Rules,  47  CFR  0.131(a) 
and  0.331. 

Federal  Communications  Commission. 

Ralph  A.  Kaller, 

Chief.  Private  Radio  Bureau. 

[FR  Doc.  94-5317  Filed  3-8-94:  8:45  am) 

BII.UNG  CODE  5712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 

[Docket  No.  94036&-t066;  I.D.  021494E1 

RIN:  0648-AF39 

American  Lobster  Fishery 

AGENCY:  National  Marine  Fisheries 
Ser\  ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  conservation  and 
management  measures  proposed  in 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  American 
Lobster  Fishery  (FMP).  Amendment  5  is 
intended  to  eliminate  or  prevent 
overfishing  of  American  lobsters 
through  adoption  of  a  management 
program  in  the  exclusive  economic  zone 
(LEZ)  with  anticipated  complementary 
management  action  in  state  waters 
through  state  initiatives.  This  proposed 
rule  would:  Maintain  the  current  3V4- 
inch  (8.26-cm)  minimum  carapace 
length,  thus  rescinding  the  scheduled 
increases  in  the  minimum  size  limit 
promulgated  through  Amendment  2  to 
the  FMP;  establish  a  new  data  collection 
system  through  a  mandatory,  uniform 
logbook;  establish  a  5-year  limitation  on 
issuance  of  new  Federal  vessel  permits; 
establish  new  permit  requirements; 
estabii'.h  a  framework  process  to 
develf'p  a  stock  rebuilding  program  in 
response  to  overfishing;  and  revise  the 
definiti  jn  of  overfishing. 
DATES:  Comments  on  the  proposed  rule 
must  bf  received  on  or  before  April  18, 
1994. 

ADI:resS£S:  Comments  on  the  proposed 
rult\  Amendment  5,  or  its  supporting 
docuner.ls  should  be  sent  to  Richard 
Roe.  Dir'jctor.  Northeast  Region, 
Natiimai  Marine  Fisheries  Service,  1 
Bldflburn  Dr..  Glouc-ester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  American  Lobster  Plan  ". 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collect lon-of- information  requirements 
contained  in  this  proposed  rule  should 
bfi  sent  to  the  Director,  Northeast 
Regicm,  NMFS  (address  listed  above), 
and  the  Office  of  Management  and 
Budget  (OMB)  (Attention  NOAJK  Desk 
Officer).  Washington,  DC  20503. 

Copies  of  Amendment  5,  its 
regulatory  impact  review  (RIR).  initial 
regulatory  Dexibihty  analysis  (IRFA), 
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and  the  draft  supplemental 
environmental  impact  statement 
(DSEIS)  are  available  from  Douglas 
Marshall,  Executive  Director.  New 
England  Fisher\'  Management  Council 
(Council),  Suntaug  Office  Park,  5 
Broadway  (U.S.  Rte.  1),  Saugus.  MA 
01906-1097.  Copies  of  the  Finance 
Handbook  may  be  obtained  from  Mr. 
Joseph  Giza.  Chief,  Fiscal  Policy  and 
Quality  Assurance  Branch,  NOAA 
Financial  Management  Division.  Caller 
Service  No.  8025.  20020  Century 
Boulevard,  Germantown.  Maryland 
208:'4,  telephone  301-443-8795. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones.  Fishery  Policy  Analyst,  508- 
281-9273. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FMF  was  implemented  on 
September  7.  1983.  The  FMP 
established  a  minimum  carapace  length 
for  American  lobster  taken  from  the  EEZ 
of  3^  IB  inches  (8.1  cm),  effective  January 
1.  1985.  Amendment  2  increased  the 
minimum  carapace  length  to  SVir 
inches  (8.41  cm)  in  four  V32-inch  (0.79- 
cm)  increments,  effective  January  1. 
1988,  1989,  1991, and  1992, 
respectively.  Two  of  the  four  scheduled 
increments  were  implemented.  In  1991, 
the  minimum  carapace  length  was  to 
increase  to  3''/i2  inches  (8.33  cm).  Due 
to  major  disruptions  in  the  lobster 
market,  the  states  of  Maine. 
Massachusetts,  and  Rhode  Island 
decided  not  to  conform  the  minimum 
carapace  length  in  their  waters  to  the 
scheduled  EEZ  minimum  length.  If  the 
Federal  carapace  length  had  increased 
in  1991.  these  state  actions  would  have 
created  enforcement  and  management 
problems  due  to  the  inconsistency 
between  the  minimum  lengths  for 
lobsters  taken  from  state  waters  and 
those  taken  from  EEZ  waters.  Also,  the 
Mitchell  Amendment  to  the  Magnuson 
Fisherv  Conservation  and  Management 
Act  (Magnuson  Act)  (16  U.S.C.  1857) 
prohibited  the  shipment,  transport,  sale 
or  purchase,  in  interstate  or  foreign 
commerce,  of  any  whole  live  lobster, 
regardless  of  where  taken,  that  is 
smaller  than  the  minimum  length  for 
lobsters  taken  from  the  EEZ.  That 
amendment  had  the  effect  of  banning 
the  interstate  transport  or  export  of 
lobsters,  harvested  legally  in  state 
waters,  that  are  smaller  than  the  Federal 
minimum  length  for  EEZ  lobsters. 

Amendment  4.  implemented  on 
December  27,  1991  (57  FR  214). 
addressed  the  above  problems  by 
maintaining  the  minimum  carapace  size 
for  American  lobster  at  3'^  inches  (8.26 
cm)  through  December  26,  1993.  when 


it  would  increase  to  3%2  inches  (8.33 
cm).  The  intent  of  the  amendment  was 
that  the  Council  would  develop  a 
comprehensive  amendment  during  the 
2-year  period  to  replace  the  minimum- 
length  increases,  provide  consistent 
management  of  the  American  lobster 
resource  throughout  its  range,  and 
reduce  the  risk  of  overfishing. 
Amendment  4  required  that  if,  prior  to 
December  26. 1993,  the  Council 
transmitted  a  comprehensive 
amendment,  then  NMFS  would  change 
the  date,  by  regulatory  amendment, 
upon  whidi  the  3%2-inch  (8.33-cm) 
minimum  carapace  length  would 
become  effective  (December  27.  1993)  to 
the  146th  day  after  the  date  on  which 
the  amendment  was  transmitted.  On 
December  23.  1993.  the  Council 
submitted  Amendment  5.  As  a  result  of 
this  action,  on  December  28,  1993,  a 
final  rule  was  published  in  the  Federal 
Register  (58  FR  68555)  that  delayed 
increasing  the  minimum  carapace 
length  to  3^/32  inches  (8.33  cm)  until 
May  18,  1994. 

Amendment  4  also  proposed  a 
definition  of  overfishing,  with  a 
preliminary  indication  that  overfishing 
may  be  occurring  in  the  offshore  stock. 
The  most  recent  stock  assessment  of 
American  lobster  has  confirmed  that  the 
overall  resource  is  in  an  overfished 
condition. 

Amendment  5  to  the  FMP  was 
prepared  by  the  Council  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council  and  the  Atlantic 
States  Marine  Fisheries  Commission 
(ASMFC),  under  the  provisions  of  the 
Magnuson  Act.  At  the  December  7-8. 
1993,  Council  meeting,  the  Council 
voted  to  approve  Amendment  5  for 
submission  to  NMFS.  A  notice  of 
availability  inviting  comments  on  a 
draft  supplemental  environmental 
impact  statement  (DSEIS)  for 
Amendment  5  was  published  in  the 
Federal  Register  February  4,  1994  (59 
FR  5428).  The  public  comment  period 
for  the  DSEIS  will  end  on  March  20, 
1994. 

Proposed  Management  Measures 

Amendment  5  proposes  to  maintain 
the  minimum  carapace  length  in  the 
EEZ  at  the  current  size  of  3 'A  inches 
(8.26  cm)  to  remain  consistent  with  the 
minimum  carapace  size  for  all  the  major 
lobster-producing  states  from  Maine 
through  New  York.  This  amendment 
also  proposes  to  change  the 
management  strategy  for  lobster  by 
imposing  a  limitation  on  the  issuance  of 
new  federal  lobster  permits  and,  in  year 
2  of  the  amendment,  establishing  a  stock 
rebuilding  program  in  four  management 
areas  in  the  EEZ.  The  four  management 


areas  are:  Gulf  of  Maine  Inshore; 
Southern  New  England  Inshore;  Middle 
Atlantic  Inshore;  and  Offshore.  In 
response  to  public  comment,  the 
Council  has  determined  that  a  seaward 
boundary  line  of  the  Southern  New 
England  Inshore  area,  which  is 
contiguous  with  part  of  the  Offshore 
area,  should  not  be  proposed  until  the 
Effort  Management  Teams  (EMTs)  for 
these  areas  jointly  consider  the  issue 
and  make  a  recommendation  to  the 
Council.  Long  Island  Sound,  under  the 
jurisdiction  of  the  coastal  states  and  not 
part  of  the  EEZ.  is  not  specifically  part 
of  the  Southern  New  England  Inshore 
area.  However,  since  Amendment  5  was 
developed  as  a  joint  effort  by  the 
Council  and  ASMFC.  Long  Island 
Sound  might  be  established  under 
ASMFC  regulations  as  a  separate, 
management  area. 

The  Council  has  proposed  a  division 
of  the  lobster  fleet  into  three  vessel 
permit  categories  and  the  immediate 
establishment  of  a  quota  for  all  vessels 
that  qualify  under  the  permit  limitations 
and  operate  any  gear  other  than  lobster 
pots. 

In  addition,  the  Council  is  proposing 
that  the  minimum  dimensions  of  the 
lobster  trap  escape  vent  width  size 
change  from  6  inches  (152.4  mm)  to  5V* 
inches  (146.1  mm)  (consistent  with  the 
state  of  Maine  regulations).  The  current 
size  requirements  for  lobster  trap  escape 
vents  (1 VH  inches  by  6  inches  (47.6  mm 
by  152.4  mm)  for  rectangular  vents  and 
2Vh  inches  (60.3  mm)  for  circular  vents) 
were  intended  to  provide  the  maximum 
escapement  of  sublegal  lobsters 
consistent  with  100%  retention  of  legal 
lobsters.  Most  escape  vents  snap  into  or 
are  wired  into  the  trap  over  an  opening 
cut  in  the  meshes.  Others  are  hinged  on 
the  bottom  edge  and  fastened  with 
degradable  fasteners  at  the  top  edge  and 
ser\e  as  a  ghost  panel  if  the  trap  is  lost. 
Regardless  of  the  panel  design,  the  6- 
inch  (152.4-mm)  width  requirement 
requires  removal  of  four  wires 
horizontally  and  either  one  wire  or  two 
vertically,  depending  on  whether  the 
panel  is  also  to  serve  as  the  ghost  panel. 
Industry  representatives  have  stated  that 
the  removal  of  the  fourth  wire  weakens 
the  trap  unnecessarily  while  not 
significantly  affecting  escapement  of 
sublegal  size  lobsters.  The  Council's 
Plan  Development  Team  examined  this 
issue  and  concluded  that  reducing  the 
escape  vent  width  would  not  change  the 
escapement/retention  levels  of  traps 
based  on  the  criteria  established  in 
Amendment  3.  This  measure  will  not 
entail  any  financial  impacts  since 
existing  panels  will  meet  the  new 
requirement  and  may  continue  to  be 
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used  until  they  would  normally  be 
replaced. 

The  American  lobster  resource  would 
be  considered  recruitment  overfished 
when,  throughout  its  range,  the  fishing 
mortality  rate  (F)  results  in  an  estimated 
egg  prociuction  per  recruit  of  10  percent 
or  less  of  the  egg  production  of  a  non- 
fished  population  (Fic«).  The  estimated 
level  of  fishing  mortality  in  the  Gulf  of 
Maine  area  for  the  period  1989  to  1991 
was  F=0.65,  and  has  been  significantly 
increasing  at  a  rate  of  5.5  percent  per 
year  since  1983.  Fm*  is  estimated  to  be 
0.52,  indicating  that  fishing  mortahty 
rates  need  to  be  reduced  20  percent  or 
more  in  the  Gulf  of  Maine  area  to 
prevent  overfishing.  For  the  Georges 
Bank  and  Offshore  areas,  the  estimated 
level  of  fishing  mortality  for  the  period 
1989  to  1991  was  between  F=0.17  and 
F=0.36  and  has  been  declining  since 
1985.  Firv^,  is  estimated  to  be  0.44, 
indicating  that  this  segment  of  the 
resource  may  not  be  overfished,  but  is 
probably  fully  exploited.  In  the  South 
Cape  Cod/Long  Island  areas,  the 
estimated  fishing  mortality  rates  have 
been  very  high,  ranging  from  F=1.12  to 
F=1.59,  without  any  significant  trend  for 
the  period  1986  to  1991.  Fio-*.  for  these 
areas  is  estimated  to  be  0.68,  indicating 
that  overfishing  is  occurring  and  that  F 
needs  to  be  reduced  approximately  50 
percent  to  prevent  overfishing.  Since 
overfishing  is  occurring  in  both  the  Gulf 
of  Maine  area  and  South  Cape  Cod/Long 
Island  areas,  while  the  Georges  Bank 
and  Offshore  areas  are  fully  exploited,  F 
for  the  aggregated  resource  exceeds  the 
overfishing  level  and  the  stock  is 
currently  in  an  overfished  condition. 

Because  the  lobster  resource  has  been 
determined  to  be  overfished. 
Amendment  5  includes  a  5-year 
rebuilding  program  for  the  Gulf  of 
Maine  segment  of  the  resource  and  a  10- 
year  rebuilding  program  for  the 
Southern  New  England  inshore  resource 
by  reducing  the  fishing  mortality  rate  by 
5  percent  per  year  for  both  areas  starting 
in  year  2  of  the  plan. 

To  achieve  these  reductions, 
Amendment  5  includes  a  stock 
rebuilding  program  within  each  of  the 
four  management  areas.  This  rebuilding 
program  would  be  developed  during 
year  1  and  could  include  any  of  the 
framework  measures  specified  under 
§  649.44(d).  These  measures  could  be 
applied  to  all  segments  of  the  harvesting 
sector  within  each  management  area. 

To  determine  which  of  these 
measures  would  be  implemented  in 
each  of  the  management  areas. 
Amendment  5  would  establish  an  Effort 
Management  Team  (EMT)  for  each  of 
the  management  areas.  The  EMTs  would 
be  comprised  of  a  core  group  of 


representatives  from  NMFS,  the  states, 
and  the  Council,  which  would 
participate  on  all  of  the  EMTs.  and  a 
group  of  area-specific  industry 
representatives  that  would  participate 
only  on  the  EMT  for  their  area.  Each 
EMT  would  establish  a  stock  rebuilding 
program  for  its  area  and  make 
recommendations  to  the  Council 
(through  the  Council's  Lobster 
Committee),  no  later  than  6  months 
following  the  implementation  of 
Amendment  5.  The  Council  would  then 
initiate  development  of  a  stock 
rebuilding  program  for  each  area  within 
1  year  of  implementation  of 
Amendment  5.  This  delay  will  provide 
the  opportunity  for  fishermen  within 
each  area  to  reach  a  consensus  as  to 
which  options  listed  in  §  649.44(d) 
should  apply  in  their  respective 
management  area. 

Also  in  the  amendment  are  new 
permitting  requirements  for  vessel 
operators  and  dealers,  and  mandatory 
reporting  requirements  for  dealers  and 
vessel  owners.  The  need  for  mandatory 
reporting  has  become  increasingly  clear 
to  NMFS,  the  Council,  and  the  industry 
over  the  last  couple  of  years.  As  a  result, 
the  Mid-Atlantic  and  New  England 
Councils  are  now  including 
standardized  reporting  requirements  in 
all  recent  amendments  to  FMPs. 

The  Council  has  proposed  three 
limited  access  permit  categories  for 
vessels  engaged  in  the  commercial 
lobster  fishery,  by  gear  type.  To  be 
issued  a  limited  access  permit  vessels 
would  qualify  based  on  the  following: 
Permits  would  be  issued  to  vessels  that 
held  a  valid  Federal  American  lobster 
permit  and  landed  lobsters  prior  to 
March  25,  1991,  (date  of  publication  of 
the  control  date)  or  to  vessels  or 
individuals  that  held  a  Federally 
endorsed  state  permit  and  landed 
lobsters  prior  to  March  25,  1991.  The 
Council  has  proposed  that  the 
moratorium  be  limited  to  5  years.  The 
Council  would  conduct  a  formal  review 
of  the  effects  of  the  moratorium  during 
year  3  to  determine  whether  this  action 
is  consistent  with  the  stock  rebuilding 
program. 

To  accommodate  the  recreational 
fleet,  the  Council  is  proposing  that  all 
party  and  charter  boats  engaged  in  the 
recreational  fishery  for  lobster  in  the 
EEZ,  and  divers  on  vessels  for  hire,  be 
exempt  from  the  need  to  obtain  a 
limited  access  permit  provided  tliat  no 
lobsters  are  sold  and  that  no  more  than 
six  lobsters  per  person  on  board  the 
vessel  are  landed  or  possessed. 

Amendment  2  to  tne  FMP  contained 
a  provision  that  allowed  stales  with 
lobster  permits  to  enter  into  an 
agreement  with  NMFS,  permitting  them 


to  endorse  an  individual's  state  lobster 
permit  for  lobster  fishing  in  the  EEZ. 
Vessel  owners  who  obtained  this 
endorsement  from  the  state  did  not  have 
to  get  a  Federal  lobster  permit  to  fish  in 
the  EEZ.  The  Council,  in  Amendment  5, 
proposed  a  limited  access  permit 
criterion  that  would  allow  any  holder  of 
a  state  license  endorsed  for  fishing  in 
the  EEZ  that  was  obtained  after  the 
control  date  and  has  been  held 
continuously  since  1991,  to  qualif\'  for 
the  limited  access  pennit,  if  the  license 
holder  can  document  lobster  landings  of 
at  least  1,000  lbs  (453.6  kg)  in  1991  or 
1992,  and  if  the  state  issuing  the  Federal 
endorsement  has  failed  to  notify 
applicants  of  the  control  date.  The 
Council  reasoned  that  notification  of  the 
control  date  may  not  have  been 
consistent  from  state  to  state  and  that  it 
was  necessary  to  accommodate  vessel 
owners  that  may  not  have  been  notified 
by  the  state.  This  measure  was 
disapproved  by  NMFS  on  February  14. 
1994.  based  on  national  standard  4  of 
the  Magnuson  Act,  which  requires  that 
management  measures  not  discriminate 
against  residents  of  different  states.  This 
proposal  would  allow  a  resident  of  one 
state,  who  entered  the  fishery  after  the 
control  date,  to  obtain  a  Umited  access 
permit  while  the  resident  of  another 
state  in  similar  circumstances  would  be 
excluded.  The  control  date  was 
published  in  the  Federal  Register  and 
also  received  wide  publication  in  the 
commercial  fishing  press.  Any 
additional  notification  was 
supplementary  to  this  notification. 

First-Year  Restrictions 

The  stock  rebuilding  measures  to  be 
proposed  by  the  regional  EMTs  would 
not  be  implemented  until  year  2  of  this 
amendment.  There  is  the  potential  for 
significant  increases  in  fishing  mortality 
during  the  first  year  through  displaced 
effort  from  the  multispecies  and  scallop 
fisheries.  Therefore,  the  Council  has 
proposed  limiting  in  the  first  year  of 
plan  implementation  the  total  catch  of 
all  vessels  that  qualify  under  the 
moratorium  and  operate  any  gear  other 
than  lobster  pots  to  4.5  million  lbs  (2.04 
million  kg),  which  corresponds  to  8 
percent  of  the  total  landings  of  lobstprs 
in  1992.  If  the  total  catch  by  such 
vessels  reaches  6  percent  of  the  1992 
catch  level  of  3.35  million  lbs  (1.52 
million  kg)  during  the  course  of  the 
year,  then  all  vessels  would  be  limited 
to  100  lobsters,  by  count,  per  day  or  per 
trip,  whichever  is  longer,  for  the 
remainder  of  the  year.  The  restriction 
would  not  apply  in  year  2  because  the 
fram.cwork  process  would  be  effective 
then. 
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Stock  Rebuilding  Program 

The  Council  would  initiate 
development  of  the  Stock  Rebuilding 
Program  bv  soliciting  recommendations 
from  the  EJ-fTs.  With  Council  approval 
iif  the  recommended  management 
measures,  public  he^nngs  would  be 
held  to  receive  comments  on  the 
proposed  Stock  Rebuilding  Program. 
.\hcT  consultation  with  the  Council  and 
.•\SMFC,  and  upon  their 
reccmmendation.  the  Regional  Director 
would  promulgate  appropriate 
rt'gulations  to  implement  the  Stock 
Rebuilding  Program  within  1  year  after 
th"  date  of  implementation  of 
Amendment  5.  The  delay  in  the  starting 
date  for  the  Stock  Rebuilding  Program  of 
up  to  1  year  would  provide  the 
opportumty  for  Gshermen  within  each 
Management  Area  to  reach  a  consensus 
as  to  which  of  the  options  listed  above 
should  apply  in  their  respective 
Management  Area. 

The  Council  and  .ASMFC.  through 
consultation  wnth  the  ASMFC  Lobster 
Scientific  Committee  during  the  stock 
assessment  process  and  with  the  EMT, 
would  continue  to  monitor  the 
effectiveness  of  ihe  Stock  Rebuilding 
Program  and  to  ensure,  to  the  extent 
possible,  that  regional  measures  (within 
a  Management  Area)  do  not  shift 
mipacts  from  one  Management  .Area  to 
another.  The  plan  monitoring  effort 
would  also  make  annual  determinations 
whether  the  program  is  making 
adequate  progress  in  meeting  the  goal  of 
eliminating  any  overfishing.  If  it  is 
determined  that  the  initial  specification 
of  the  Stock  Rebuilding  Program  is 
inadequate  to  meet  the  goal  of  the 
program,  then  the  Council,  in 
consultation  with  ASMFC.  would 
consider  additional  measures  according 
to  the  procedure  outlined  above.  After 
Council  action,  with  public  hearings, 
the  Regional  Director,  in  consultation 
with  the  Council  and  ASMFC,  would 
promulgate  appropriate  regulations  as 
may  be  necessary  to  modify  the  Stock 
Rebuilding  Program. 

Changes  From  Existing  Regulations 

For  clarity  and  convenience  of  the 
public,  50  OFR  part  649  would  be 
revised  in  its  entirety  as  published  in 
this  proposed  rule.  Sections  649.1  and 
649.3  would  be  revised  only  slightly 
from  existing  regulations.  More 
e.xtensive  revisions  would  be  made  to 
§§  649  2,  649.4,  649.8  (currently 
§649  6),  649.9  (currently  §649.7). 
649.20.  and  649.21.  Sections  649.5. 
649.6,  649.7,  649.22,  649.23,  649.24. 
049.25,  649.41,  649.42,  649.43.  and 
fi49.44  of  this  proposed  rule  arc  either 


entirely  new  or  incorporate  portions  of 
existing  regulations. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requires  the 
Secretar>'  to  publish  regulations 
proposed  by  the  Council  within  15  days 
of  the  receipt  of  a  proposed  amendment 
and  proposed  regulations.  At  this  time, 
the  Secretary  has  not  determined  that 
the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act.  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account 
the  information,  views,  and  comments 
received  during  the  comment  period. 

The  Council  prepared  a  DSEIS  for 
Amendment  5  describing  the  possible 
impacts  on  the  environment  as  a  result 
of  this  rule.  A  copy  of  the  DSEIS  may 
be  obtained  from  the  Council  (see 
AOORESSES). 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA) 
that  concludes  that  this  proposed  rule. 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  measures  would 
not  result  in  a  reduction  of  aimual  gross 
revenues  of  more  than  5  percent. 
Annual  compUance  costs  are  not 
expected  to  increase  total  costs  by  more 
than  5  percent  and  are  not  expected  to 
be  substantially  higher  for  small,  as 
compared  to  large,  business  entities. 
They  will  not  force  more  than  2  percent 
of  small  business  entities  to  cease 
business  operations.  A  copy  of  the  IRFA 
may  be  obtained  from  the  Council  (see 
ADDRESSES). 

This  proposed  nale  contains  three 
new  collection-of-information 
requirements  and  three  revisions  to 
existing  requirements  subject  to  the. 
Paperwork  Reduction  Act.  A  request  to 
collect  this  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval.  The 
public's  reporting  burdens  for  these 
collection-of-information  requirements 
are  indicated  in  the  parentheses  in  the 
following  statements  and  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection-of-information 
requirements. 

The  new  reporting  requirements  are: 
1.  Vessel  logbooks.  OMB  Approval  No. 
0648-0212,  {5  min./response); 

2.  Dealer  permits,  OMB  Approval  No. 
0648-0202,  (5  min./response): 

3.  Operator  permits,  OMB  Approval 
No.  0648-0202,  (1  hour/response). 


Revisions  to  the  existing  requirements 
are:  1.  Dealer  purchase  reports,  OMB 
Approval  No.  0648-0229,  (2  min./ 
response); 

2.  Vessel  permits,  appeal  of  denied 
permit,  OMB  Approval  No.  0648-0202, 
(3  hours/response); 

3.  Vessel  permits,  appeal  of  permit 
category,  OMB  Approval  No.  0648- 
2020,  (5  hours/response). 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  proposed  collection-of- 
information  requirements,  including 
suggestions  for  reducing  the  burdens,  to 
Richard  Roe,  N'MFS,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  (see 
ADDRESSES). 

The  effects  of  all  fisheries  on 
threatened  and  endangered  species  were 
considered  in  an  Endangcrc-d  Species 
Act  (ESA)  consultation  conducted  for 
the  implementation  of  the  Marine 
Mammal  Exemption  Program  in  1988. 
The  resulting  Biological  Opinion 
(NMFS,  1988)  found  that  fisheries  may 
affect,  but  are  not  likely  to  jeopardize, 
the  continued  existence  of  any 
population  of  listed  species.  A  formal 
consultation  on  the  lobster  fishery  and 
the  management  measures  implemented 
by  this  proposed  rule  is  being 
conducted  according  to  section  7  of  the 
ESA.  The  Biological  Opinion 
concluding  the  consultation  will  be 
completed  prior  to  submission  of  the 
Final  Supplemental  Environmental 
Impact  Statement  and  final  rule.  The 
preliminary  findings  suggest  that  the 
lobster  fishery  may  affect  endangered 
and  threatened  species,  but  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  listed  populations,  Incidental  takes 
of  endangered  and  threatened  whales 
and  sea  turtles  have  been  documented 
and  are  Hsted  in  the  DSEIS.  Most  of  the 
documented  takes  have  not  resulted  in 
mortalities.  Management  actions 
implemented  thjxiugh  the  proposed  rule, 
including  mandatory  reporting  through 
a  uniform  logbook,  will  improve 
monitoring  capabilities  and  effort 
estimates. 

This  rule  is  not  subject  to  review 
under  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  649 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  3, 1994. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  649  is  proposed 
to  be  revised  to  read  as  follows: 
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Figure  1 — Standard  Tetrahedral  Corner 
Radar  Refiector. 

Figure  2 — American  Lobster  Management 
Areas  Established  for  the  Purposes  of 
Regional  Lobster  Management. 

Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A — General  Provisions 

§  649.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  American  Lobster  Fishery 
(FMP),  which  was  prepared  and 
adopted  by  the  New  England  Fishery 
Management  Council  in  consultation 
unth  the  Mid-Atlantic  Fishery 
Management  Council  and  the  Atlantic 
States  Marine  Fisheries  Commission 
(ASMFC),  and  approved  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  Red  crab  fishing  gear,  which  is 
fished  deeper  than  200  fathoms  (365.8 
m),  is  gear  not  capable  of  taking  lobsters, 
and  is  not  subject  to  the  provisions  of 
this  part. 

§649.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 


American  lobster  or  lobster  means  the 
species  Homarus  amehcanus. 

Berried  female  means  a  female 
American  lobster  bearing  eggs  attached 
to  the  abdominal  appendages. 

Carapace  length  is  the  straight  line 
measurement  from  the  rear  of  the  eye 
socket  parallel  to  the  center  line  of  the 
carapace  to  the  posterior  edge  of  the 
carapace.  The  carapace  is  the 
unsegmented  body  shell  of  the 
American  lobster. 

Council  means  the  New  England 
Fishery  Management  Council. 

Dealer  means  any  person  who 
receives  American  lobsters  for  a 
commercial  purpose  from  the  owner  or 
operator  of  a  vessel,  other  than 
exclusively  for  transport  on  land. 

Dive  vessel  means  any  vessel  carrying 
divers  engaged  in  recreational  fishing 
for  a  per  capita  fee  or  a  charter  fee. 

Effort  Monitoring  Team  (EMT)  means 
a  group  of  technical  experts  made  up  of 
representatives  from  the  Council, 
NMFS,  the  appropriate  states,  and  an 
appointed  group  of  American  lobster 
industry  representatives,  per 
management  area,  to  each  EMT. 

Escape  vent  means  an  opening  in  a 
lobster  trap  designed  to  allow  lobster 
smaller  than  the  legal  minimum  size  to 
escape  from  the  trap. 

Fishery  Management  Plan  (FMP) 
means  the  Fishery  Management  Plan  for 
American  Lobsters,  as  amended. 

Ghost  panel  means  a  panel,  or  other 
mechanism,  designed  to  allow  for  the 
escapement  of  lobster  12  months  after  a 
trap  has  been  abandoned  or  lost. 

Gross  registered  tonnage  means  the 
gross  registered  tonnage  specified  on  the 
U.S.  Coast  Guard  documentation  for  a 
vessel. 

Land  means  to  enter  port  wiih  fish  on 
board,  to  begin  offloading  fish,  or  to 
ofHoad  fish. 

Lobster  Plan  Development  Team 
(PDT)  means  a  team  of  technical  experts 
appointed  by  the  Council. 

Net  tonnage  means  the  net  toruiage 
specified  on  the  U.S.  Coast  Guard 
documentation  for  a  vessel. 

Offload  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fish  from  any 
vessel. 

Operator  means  the  master  or  captain 
of  the  vessel,  or  other  individual  on 
board  the  vessel,  who  is  in  charge  of 
that  vessel's  operations. 

Party/charter  boat  means  any  vessel 
carrying  recreational  fishing  persons  or 
parties  for  a  per  capita  fee  or  for  a 
charter  fee. 

Postmark  means  independently 
verifiable  evidence  of  date  of  mailing, 
such  as  U.S.  Postal  Service  postmark, 
United  Parcel  Service  (U.P.S.)  or  other 


private  carrier  postmark,  certified  mail 
receipt,  overnight  mail  receipt,  or 
receipt  received  upon  hand  delivery  to 
an  authorized  representative  of  NMFS. 

Recreational  fishing  means  fishing 
that  is  not  intended  to,  nor  does  it  result 
in  the  barter,  trade,  or  sale  of  fish. 

Recreational  fishing  vessel  means  any 
vessel  from  which  no  fishing  other  than 
recreational  fishing  is  conducted. 
Charter  and  party  boats  and  dive  boats 
are  not  considered  recreational  fishing 
vessels. 

Regional  Director  means  the  Director. 
Northeast  Region,  NMFS.  1  Blackburn 
Drive,  Gloucester.  MA  01930-2298,  or  a 
designee. 

Reporting  month  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  the  first  day  of  each  calendar  month 
and  ending  at  2400  hours  local  time  on 
the  last  day  of  each  calendar  month. 

Reporting  week  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  Sunday;  and  ending  at  2400  hoiu^ 
local  time  the  follovdng  Saturday. 

Re-rig  or  rerigged  means  physical 
alteration  of  the  vessel  or  its  gear  in 
order  to  transform  the  vessel  into  one 
capable  of  fishing  commercially  for 
American  lobsters. 

Scrubbing  is  the  forcible  removal  of 
eggs  from  a  berried  female  American 
lobster. 

Sixth  tail  segment  is  that  tail  segment 
closest  to  the  fan  of  an  American 
lobster's  tail  with  the  segment  length 
measured  along  the  dorsal  center  line 
with  the  tail  flexed. 

Transfer  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fish  from  any 
vessel  and  move  them  to  another  vessel. 

Trawl  means  gear  consisting  of  a  net 
that  is  towed  and  is  capable  of  catching 
American  lobsters,  including  Danish 
and  Scottish  seine  gear. 

Trip  is  the  period  of  time  during 
which  a  fishing  vessel  is  absent  from 
port,  beginning  when  the  vessel  leaves 
port  and  ending  when  the  vessel  returns 
to  port. 

Under  agreement  for  construction 
means  that  the  keel  has  been  laid  and 
that  there  is  a  written  agreement  to 
construct  a  fishing  vessel. 

Vessel  registered  length  means  the 
registered  length  specified  on  the  U.S. 
Coast  Guard  documentation  for  a  vessel 
or  on  the  state  registration  for  a  vessel 
not  required  to  be  documented  under 
chapter  123  of  title  46  U.S.C,  if  the 
state-registered  length  is  verified  by  an 
authorized  officer. 

V-notched  American  lobster  means 
any  American  lobster  bearing  a  V- 
shaped  notch  in  the  right  (underside  of 
the  lobster  down  and  tail  toward  the 
viewer)  flipper  next  to  the  middle 
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flipper  or  any  female  American  lobster 
that  is  mutilated  in  a  manner  that  could 
hide  or  obliterate  such  a  mark. 

V-sbaped  notch  means  a  straight- 
sided  triangular  cut.  without  sctal  hairs, 
as  least  1/4  inch  (0.64  cm)  in  depth  and 
tapering  to  a  point. 

Whole  American  lobster  means  a 
lobster  with  an  intact  and  measurable 
body  (tail  and  carapace).  A  whole 
American  lobster  may  have  one  or  both 
claws  missing. 

§  649.3    Retation  to  ottier  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter. 

(b)  Nothing  in  these  regulations  shall 
supersede  more  restrictive  state 
management  measures  for  American 
lubsters. 

§  649.4    Vessel  perrnJts. 

(a)  Limited  access  American  lobster 
pprmjts.  .Any  vessel  of  the  United  States 
that  fishes  for.  possesses,  or  lands 
American  lobster,  in  or  harvested  from 
the  EEZ;  except  party,  charter  and  dive 
boats  that  pos.sess  si.x  or  fewer  American 
lobsters  per  person  aboard  the  vessel. 
and  recreational  vessels  and  vessels  that 
fish  exclusively  in  state  waters  for 
American  lobsters;  must  have  been 
issued  and  carry  on  board  a  valid 
Federal  limited  access  American  lobster 
permit. 

(1)  Eligibility  in  1994.  (i)  To  be  eligible 
to  obtain  a  limited  access  American 
lobstftr  permit  for  1994,  a  vessel  must 
mf'Pt  one  of  the  following  criteria:  (A) 
The  vessel  or  vessel  owner  had  been 
issued  a  Federal  American  lobster 
permit,  or  a  Federally  endorsed  state 
American  lobster  permit  and  landed 
American  lobsters  prior  to  March  25, 
1991;  or 

(B)  The  vessel  was  under  written 
agreement  for  construction  or  for  re- 
rigging  for  directed  American  lobster 
fishing  as  of  March  25. 1991,  and  the 
vessel  was  issued  a  Federal  .\merican 
lobster  permit  and  landed  American 
lobster  prior  to  March  25. 1991;  or 

(C)  The  vessel  is  replacing  a  vessel 
that  meets  any  of  the  criteria  set  forth  in 
paragraph  (a)(l)(iKA)  or  (a)(l)(i)(B)  of 
this  section. 

(ii)  No  more  than  one  vessel  may 
qualify",  at  any  one  time,  for  a  limited 
access  Amencan  lobster  permit  based 
on  that  or  another  vessel's  fishing  and 
permit  history.  If  more  than  one  vessel 
owner  claims  eligibility  for  a  limited 
access  American  lobster  permit,  based 
nn  one  vessel's  fishing  and  permit 
history,  the  Regional  Director  shall 
determine  who  is  entitled  to  qualify  for 
th'>  limited  access  American  lobster 
permit. 


(iii)  A  limited  access  American  lobster 
permit  for  1994  will  not  be  issued 
unless  an  application  for  such  permit  is 
received  by  the  Regional  Director  on  or 
before  December  31, 1994. 

(2)  Eligibility  in  1995  and  thereafter. 
To  be  eligible  to  renew  or  apply  for  a 
limited  access  American  lobster  permit 
after  1994,  a  vessel  must  have  been 
issued  a  limited  access  American  lobster 
permit  for  the  preceding  year,  or  the 
vessel  must  be  replacing  a  vessel  that 
had  been  issued  a  limited  access 
American  lobster  permit  for  the 
preceding  year.  If  more  than  one  vessel 
owTier  claims  eligibility  to  apply  for  a 
limited  access  American  lobster  permit 
based  on  one  vessel's  fishing  and  permit 
history  after  1994,  the  Regional  Director 
shall  determine  who  is  entitled  to 
qualify  for  the  limited  access  American 
lobster  permit. 

(3)  Change  in  ownership.  The  fishing 
and  permit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is  a 
wTitten  agreement,  signed  by  the 
transferor/ seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel  fishing  and  permit 
history  for  purposes  of  replacing  the 
vessel. 

(4)  Notification  of  eligibility  for  a 
limited  access  permit. 

(i)  NMFS  will  attempt  to  notif\-  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  that  they  meet  the 
criteria  in  paragraph  (a)(1)  of  this 
section. 

(ii)  If  a  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  American  lobster 
permit,  and  the  vessel  owner  believes 
that  there  is  credible  evidence  that  the 
vessel  does  qualify  under  the  pertinent 
criteria,  the  vessel  owner  may  apply  for 
a  limited  access  American  lobster 
permit  by  submitting  the  information 
described  in  paragraphs  (a)(1)  through 
(3)  of  this  section.  In  the  event  the 
application  is  denied,  the  applicant  may 
appeal  as  specified  in  paragraph  (a)(6)  of 
this  section.  If.  through  either  of  these 
procedures,  the  Regional  Director 
determines  that  the  vessel  meets  the 
eligibility  criteria,  a  limited  access 
American  lobster  permit  will  be  issued 
to  the  vessel. 

(5)  Permit  categories.  Each  vessel 
issued  a  limited  access  American  lobster 
permit  tmder  the  criteria  specified  in 
paragraph  (a)  of  this  section  shall  be 
assigned  to  and  must  fish  under  one  or 
more  of  the  three  permit  categories 
listed  in  paragraphs  (a)(5)  (i)  through 
(iii)  of  this  section,  whenever  the  vessel 
fishes  for,  possess,  or  lands  American 


lobster  in  or  from  tlie  EEZ,  based  on  the 
eligibility  and  operating  criteria 
specified  below.  Limited  access 
American  lobster  permits  will  indicate 
which  categor)'  or  categories  the  vessel 
may  fish  under.  A  vessel  assigned  to 
Category  A  or  B  may  also  qualif>'  for  and 
fish  under  Category  C.  if  it  meets  the 
eligibility  and  operating  criteria 
specified. 

(i)  Category  A  vessel  permit.  A  vessel 
that  cannot  document  that  it  landed  at 
least  300  lbs  (136.1  kg)  of  American 
lobster  on  at  least  one  trip  prior  to  May 
25,  1991,  must  have  on  board  a  valid 
Category  A  permit  at  any  time  it 
possesses  or  lands  American  lobster 
har\'ested  with  fishing  gear  other  than 
lobster  traps; 

(ii)  Category  B  vessel  permit.  A  vessel 
that  can  document  that  it  landed  at  least 
300  lbs  (136.1  kg)  of  American  lobster 
on  at  least  one  trip  prior  to  May  25, 
1991,  must  have  on  board  a  valid 
Category  B  permit  at  any  time  it 
possesses  or  lands  American  lobster 
harvested  with  fishing  gear  other  than 
lobster  traps; 

(iii)  Category  C  vessel  permit.  A  vessel 
must  have  on  board  a  valid  Category  C 
permit  at  any  time  it  possesses  or  lands 
American  lobster  harvested  exclusively 
with  lobster  traps.  A  vessel  fishing 
under  this  category  may  have  fishing 
gear  other  than  lobster  traps  on  board 
the  vessel,  if  such  gear  is  disabled  and 
not  available  for  immediate  use  for  the 
entire  fishing  trip  as  specified  in 
§649.24. 

(6)  Appeal  of  denial  of  limited  access 
American  lobster  permit  or  of  permit 
category  assignment,  (i)  Any  applicant 
denied  a  limited  access  American 
lobster  permit  or  any  applicant  who 
believes  he/she  is  assigned  to  an 
incorrect  American  lobster  permit 
category,  may  appeal  the  denial  to  the 
Regional  Director  within  30  days  of  the 
notice  of  denial.  Any  such  appeal  must 
be  based  on  one  or  more  of  the 
following  grounds,  must  be  in  writing, 
and  must  state  the  grounds  for  the 
appeal:  (A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  applicant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  the  initial 
decision  on  the  appeal. 

(iii)  The  appellant  may  request  a 
review  of  the  Initial  decision  by  the 
Regional  Director  by  so  requesting  in 
writing  within  30  days  of  the  notice  of 
initial  decision.  If  the  appellant  does  not 
request  a  review  of  the  initial  decision 
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within  30  days,  the  initial  decision  shall 
become  the  final  administrative  action 
of  the  Department  of  Commerce. 

(iv)  Recommendations  to  the  Regional 
Director  by  a  bearing  officer.  A  hearing 
officer  shall  be  appointed  by  the 
Regional  Director  to  review  the  initial 
decision.  The  hearing  officer  shall  make 
findings  and  a  recommendation  to  the 
Regional  Director,  which  shall  be 
advisory  only. 

(v)  Upon  receiving  the  findings  and  a 
recommendation,  the  Regional  Director 
will  issue  a  final  decision  on  the  appeal. 
The  Regional  Director's  decision  is  the 
final  administrative  action  of  the 
Department  of  Commerce. 

(d)  Condition.  Vessel  owners  who 
apply  for  a  permit  under  this  section 
must  agree  as  a  condition  of  the  permit 
that  the  vessel  and  vessel's  fishing, 
catch,  and  pertinent  gear  (without 
regard  to  whether  such  fishing  occurs  in 
the  EEZ  or  landward  of  the  EEZ,  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken,  or  landed),  are 
subject  to  all  requirements  of  this  part. 
The  vessel  and  all  such  fishing,  catch, 
and  gear  shall  remain  subject  to  all 
applicable  State  or  local  requirements.  If 
a  requirement  of  tkis  part  and  a 
management  measure  required  by  State 
or  local  law  differ,  any  vessel  owner 
permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
reauirement. 

(c)  Vessel  peimit  application. 
Applicants  for  a  permit  under  this 
section  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  from  the  Regional  Director. 
The  application  must  be  signed  by  the 
ov^Tier  of  the  vessel,  or  \he  owner's 
authorized  representative,  and  be 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  apphcant  of  any 
deficiency  in  the  application  pursuant 
to  this  section.  Applicants  for  limited 
access  American  lobster  permits  who 
have  not  been  notified  of  eligibility  by 
the  Regional  Director  shall  provide 
information  with  the  application 
sufficient  for  the  Regional  Director  to 
determine  whether  the  vessel  meets  the 
eligibility  requirements  sjiecified  under 
paragraph  (a)(1)  of  this  section. 
Acceptable  forms  of  proof  include,  but 
are  not  limited  to,  state  weigh-out 
records,  packout  forms,  and  settlement 
sheets. 

(d)  Information  requirements.  In 
addition  to  applicable  information 
required  to  be  provided  by  paragraph  (c) 
of  this  section,  an  application  for  a 
limited  access  American  lobster  permit 
must  contain  at  least  the  following 


information,  and  any  other  information 
required  by  the  Regional  Director: 
Vessel  name;  owner  name,  mailing 
address,  and  telephone  number;  U.S. 
Coast  Guard  documentation  number  and 
a  copy  of  vessel's  U.S.  Coast  Guard 
documentation  or,  if  undocumented, 
state  registration  number  and  a  copy  of 
the  state  registration;  home  port  and 
principal  port  of  landing;  length;  gross 
tonnage;  net  tonnage;  engine 
horsepower;  year  the  vessel  was  built; 
type  of  construction;  type  of  propulsion; 
approximate  fish-hold  capacity;  type  of 
fishing  gear  used  by  the  vessel;  permit 
category;  if  the  owner  is  a  corporation, 
a  copy  of  the  Certificate  of 
Incorporation;  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  and  addresses  of  all  partners; 
if  there  is  more  than  one  owner,  names 
of  all  ov\Tiers  having  more  than  a  23 
percent  interest;  and  name  and 
signature  of  the  owner  or  the  owner's 
authorized  representative, 

(e)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  ser\  ice.  The  fee  may 
not  e.xceed  such  costs  and  is  specified 
with  each  application  form.  The 
appropriate  fee  must  accompany  each 
application;  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph 
(f)(1)  of  this  section. 

(f)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904  and  under 
paragraph  (a)(6)  of  this  section,  the 
Regional  Director  shall  issue  a  Federal 
American  lobster  vessel  permit  within 
30  days  of  receipt  of  the  application 
unless:  (i)  The  applicant  has  failed  to 
submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information, 
documentation,  and  fees,  if  applicable, 
have  been  received  and  the  applicant 
has  submitted  all  applicable  reports 
specified  at  §649.7;  or 

(ii)  The  application  was  not  received 
by  the  Regional  Director  by  the 
deadlines  set  forth  in  paragraph 
(a)(l)(iii)  of  this  section;  or 

(iii)  The  applicant  and  appUcant's 
vessel  failed  to  meet  all  eligibility 
requirements  described  in  paragraphs 
(a)(1)  and  (2)  of  this  section;  or 

(iv)  The  applicant  has  failed  to  meet 
any  other  application  requirements 
stated  in  this  part. 


(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Director  shall  notify  the 
apphcant  of  the  deficienc}'  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(g)  Expiration.  A  Federal  American 
lobster  permit  must  be  renpwed 
annually,  and  unless  renewed  Vkill 
expire  upon  the  renewal  date  specified 
in  the  permit. 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  until  it 
otherwise  expires,  or  ownership 
changes,  or  the  applicant  has  failed  to 
report  any  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  an  otherwise  valid  permit, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the  owner 
or  authorized  representative,  stating  the 
need  for  replacement,  the  name  of  the 
vessel,  and  the  Federal  Fisheries  Permit 
number  assigned.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged  for 
issuance  of  the  replacement  permit. 

(j)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  vessel  and 
owner  to  whom  it  is  issued. 

(k)  Change  in  application 
information.  Within  15  days  af^er  a 
change  in  the  information  contained  in 
an  application  submitted  under  this 
section,  a  written  notice  of  the  change 
must  be  submitted  to  the  Regional 
Director.  If  the  written  notice  of  the 
change  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 

(1)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at^subpart  D  of  15 
CFR  part  904. 

(o)  Limited  access  American  lobster 
permit  renewal.  To  renew  or  apply  for 
a  limited  access  American  lobster 
permit  in  1995  and  thereafter,  a 
completed  application  must  be  received 
by  the  Regional  Director  by  December 
31  of  the  year  before  the  permit  is 
needed.  For  example,  to  receive  a 
limited  access  American  lobster  permit 
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for  1996,  vessel  owners  must  apply  by 
December  31,  1995.  Failure  to  renew  a 
limited  access  American  lobster  permit 
in  any  year  bars  the  renewal  of  the 
permit  in  subsequent  years. 

(p)  Abandonment  or  voluntary 
relinquishment  of  limited  access 
American  lobster  permits.  If  a  vessel's 
limited  access  American  lobster  permit 
is  voluntarily  relinquished  to  the 
Regional  Director,  or  abandoned 
through  failure  to  renew  or  otherwise, 
no  limited  access  American  lobster 
permit  may  be  re-issued  or  renewed 
based  on  that  vessel's  history  or  to  any 
vessel  relying  on  that  vessel's  history. 

§  649.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
issued  a  Federal  limited  access 
.American  lobster  permit  under  §  649.4. 
or  any  operator  of  a  vessel  fishing  for. 
in  possession  of.  or  landing  American 
lobsters  in  or  from  the  EEZ;  e.xcept 
party,  charter,  and  dive  boats  that 
possess  on  board  six  or  fewer  American 
lobsters  per  person  aboard  the  vessel, 
recreational  vessels,  and  vessels  that 
fish  exclusively  in  state  waters  for 
American  lobsters;  must  carry  on  board 
a  valid  operator's  permit  issued  under 
this  part. 

(b)  Operator  application.  Applicants 
for  a  permit  under  this  section  must 
submit  a  completed  permit  application 
on  an  appropriate  form  obtained  from 
the  Regional  Director.  The  application 
must  be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  application,  pursuant 
to  this  section. 

(c)  Condition.  Vessel  operators  who 
apply  for  an  operator's  permit  under 
this  section  must  agree  as  a  condition  of 
this  permit  that  the  operator  and 
vessel's  fishing,  catch,  crew  size,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  all  requirements  of  this  part  while 
fishing  in  the  EEZ  or  on  board  a  vessel 
permitted  under  §649.4.  The  vessel  and 
all  such  fishing,  catch,  and  gear  will 
remain  subjecfto  all  applicable  state  or 
local  requirements.  Further,  such 
operators  must  agree  as  a  condition  of 
this  permit  that  if  the  permit  is 
suspended  or  revoked  pursuant  to  15 
CFR  part  904,  the  operator  cannot  be  on 
board  any  fishing  vessel  issued  a 
Federal  Fisheries  Permit  or  any  vessel 
subject  to  Federal  fishing  regulations 
while  the  vessel  is  at  sea  or  engaged  in 


offloading.  If  a  requirement  of  this  part 
and  a  management  measure  required  by 
state  or  local  law  differ,  any  operator 
issued  a  permit  under  this  part  must 
comply  vdth  the  more  restrictive 
reauirement. 

fd)  Information  requirements.  An 
apphcant  must  provide  at  least  all  the 
following  information  and  any  other 
information  required  by  the  Regional 
Dire^r:  Name,  mailing  address,  and 
telephone  number;  date  of  birth;  hair 
color;  eye  color;  height;  weight;  social 
security  number  (optional)  and 
signature  of  the  applicant.  The  applicant 
must  also  provide  two  color  passport- 
size  photographs. 

(e)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Financial  Handbook  for 
determining  the  administrative  costs  of 
each  specieJ  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  apphcation;  if  it  does  not,  the 
apphcation  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section. 

(f)  Issuance.  E.xcept  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  shall  issue  an 
operator's  permit  within  30  days  of 
receipt  of  a  completed  application  if  the 
criteria  specified  herein  are  met.  Upon 
receipt  of  an  incomplete  or  improperly 
executed  application,  the  Regional 
Director  will  notify  the  applicant  of  the 
deficiency  in  the  application.  If  the 
apphcant  fails  to  correct  the  deficiency 
vdthin  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Expiration.  A  Federal  operator 
permit  must  be  renewed  annually,  and 
unless  renewed  will  expire  upon  the 
renewal  date  specified  in  the  permit. 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended,  or  modified 
under  15  CFR  part  904.  or  otherwise 
expires,  or  the  applicant  has  failed  to 
report  a  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  vmting  by  the 
apphcant,  stating  the  need  for 
replacement  and  the  Federal  operator 
permit  number  assigned.  An  apphcant 
for  a  replacement  permit  must  also 
provide  two  color  passport  size  photos 
of  the  apphcant.  An  application  for  a 


replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

Ij)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  vafid  only  for  the  person  to 
whom  it  is  issued. 

(k)  Change  in  application 
information.  Notice  of  a  change  in  the 
permit  holder's  name,  address,  or 
telephone  number  must  be  submitted  in 
writing  to.  and  received  by.  the  Regional 
Director  within  15  days  of  the  change  in 
information.  If  written  notice  of  the 
change  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 

(1)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  Federally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offloading. 
Procedures  governing  enforcement 
related  permit  sanctions  and  denials  are 
found  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility.  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  valid  operator's 
permit  issued  under  this  section. 

§649.6    Dealer  permits. 

(a)  All  dealers  must  have  been  issued 
and  have  in  their  possession  a  vafid 
permit  issued  under  this  part. 

(b)  Dealer  application.  Applicants  for 
a  permit  under  this  section  must  submit 
a  completed  application  on  an 
appropriate  fonn  provided  by  the 
Regional  Director.  The  application  must 
be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  upon 
which  the  applicant  desires  to  have  the 
permit  made  effective.  The  Regional 
Director  will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Information  requirements. 
Applications  must  contain  at  least  the 
following  information  and  any  other 
information  required  by  the  Regional 
Director:  Company  name,  place(s)  of 
business,  mailing  address(es)  and 
telephone  number(s);  owner's  name; 
dealer  permit  number  (if  a  renewal);  and 
name  and  signature  of  the  person 
responsible  for  the  truth  and  accuracy  of 
the  report.  If  the  dealer  is  a  corporation, 
a  copy  of  the  certificate  of  incorporation 
must  be  included  with  the  apphcation. 
If  a  partnership,  a  copy  of  the 
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Partnership  Agreement  and  the  names 
and  addresses  of  all  partners  must  be 
included  with  the  application. 

(d)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  ser\'ice.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application:  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  section. 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904.  the 
Regional  Director  will  issue  a  permit  at 
any  time  during  the  fishing  year  to  an 
applicant  unless  the  applicant  has  failed 
to  submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  apphcant  has  submitted  all 
applicable  reports  specified  in 

§  649.7(a).  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Director  will 
notify  the  applicant  of  tlie  deficiency  in 
the  application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(f)  Expiration.  A  Federal  dealer  permit 
must  be  renewed  annually,  and  unless 
renewed  will  expire  upon  the  renewal 
date  specified  in  the  {jermit. 

(g)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
change  in  [he  information  on  the  permit 
application  to  the  Regional  Director  as 
required  by  paragraph  (j)  of  this  section. 

(n)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  dealer 
permit  number  assigned.  An  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

(i)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  vafid  only  for  the  person,  or 
other  business  entity,  to  which  it  is 
issued. 

(j)  Change  in  application  information. 
Within  15  days  after  a  change  in  the 
information  contained  in  an  application 


submitted  under  this  section,  a  written 
report  of  tRe  change  must  be  submitted 
to,  and  received  by,  the  Regional 
Director.  If  wTitten  notice  of  the  change 
in  information  is  not  received  by  the 
Regional  Director  within  15  days,  the 
permit  is  void. 

(k)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(1)  Display.  Any  permit,  or  a  valid 
duplicate  thereof,  issued  under  this  part 
must  be  maintained  in  legible  condition 
and  displayed  for  inspection  upon 
request  by  anv  authorized  officer. 

fm)  Federal  versus  state  requirements. 
If  a  requirement  of  this  part  differs  from 
a  fisheries  management  measure 
required  by  state  law,  any  dealer  issued 
a  Federal  dealer  permit  must  comply 
with  tjie  more  restrictive  requirement. 

(n)  Sanctions.  Procedures  governing 
enforcement -related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

§649.7    Recordkeeping  and  reporting. 

(a)  Dealers — (1)  Weekly  report. 
Dealers  must  send  a  report  of  lobster 
purchases  by  mail  to  the  Regional 
Director,  or  official  designee,  on  a 
weekly  basis,  on  forms  supplied  by  or 
approved  by  the  Regional  Director.  If 
authorized  in  writing  by  the  Regional 
Director,  dealers  may  submit  reports 
electronically  or  through  other  media. 
The  following  information,  and  any 
other  information  required  by  the 
Regional  Director,  must  be  provided: 
Name  and  mailing  address  of  dealer: 
dealer  number;  name  and  permit 
number  of  the  vessels  from  which 
lobsters  are  landed  or  received:  dates  of 
purchases:  pounds:  price;  and  port 
landed.  If  no  lobsters  are  purchased 
during  the  week,  a  report  so  stating 
must  be  submitted. 

(2)  Inspection.  Upon  request  by  an 
authorized  officer,  or  by  an  employee  of 
NMFS  designated  by  the  Regional 
Director  to  make  such  inspections,  the 
dealer  must  make  immediately  available 
for  inspection  copies  of  the  required 
reports  that  have  been  submitted,  or 
should  have  been  submitted,  and  the 
records  upon  which  the  reports  were 
based. 

(3)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  available  for  review  for  1  year  after 
the  date  of  the  last  entrv'  on  the  report. 
The  dealer  shall  retain  such  reports  and 
records  at  its  principal  place  of 
business. 

(4)  Submitting  reports.  Reports  must 
be  received  or  postmarked,  if  mailed, 
within  3  days  after  the  end  of  each 
reporting  week.  Each  dealer  will  be  sent 


forms  and  instructions,  including  the 
address  to  which  to  submit  reports, 
shortly  after  receipt  of  a  dealer  permit. 
If  no  lobsters  are  purchased  during  a 
week,  a  refK)rt  so  stating  must  be 
submitted. 

(b)  Vessel  owTiers — (1)  Fishing  log 
reports.  The  ovraer  of  any  vessel 
holding  a  Federal  American  lobster 
permit  under  §649.4  shall  maintain,  on 
board  the  vessel,  and  submit  an  accurate 
daily  fishing  log  report  for  all  fishing 
trips  regardless  of  species  fished  for  or 
taken,  on  forms  suppfied  by  or  approved 
by  the  Regional  Director.  At  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Director,  must  be  provided;  Vessel 
name;  U.S.  Coast  Guard  (USCG) 
documentation  number  (or  state 
registration  nimiber  if  undocumented); 
permit  number;  date/time  sailed;  date/ 
time  landed;  trip  type;  number  of  crew; 
gear  fished;  quantity  and  size  of  gear; 
mesh/ring  size;  chart  area  fished; 
average  depth;  latitude/longitude  (or 
loran  station  and  bearings);  total  hauls 
per  area  fished;  average  tow  time 
duration;  pounds,  by  species  of  all 
species  landed  and  discarded;  dealer 
permit  number;  dealer  name;  date  sold; 
port  and  state  landed:  and  vessel 
operator's  name,  signature,  and  operator 
permit  number. 

(2)  When  to  fill  in  the  lag.  Such  log 
reports  must  be  filled  in.  except  for 
information  required  but  not  yet 
ascertainable,  before  ofTloading  has 
begun.  At  the  end  of  a  fishing  trip  all 
information  in  paragraph  (b)(1)  of  this 
seaion  must  be  filled  in  for  each  fishing 
trip  before  starting  the  next  fishing  trip. 

(3)  Inspection.  Owners  and  operators 
shall,  immediately  upon  request,  make 
the  fishing  log  reports  currently  in  use 
or  to  be  submitted  available  for 
inspection  by  an  authorized  officer,  or 
an  employee  of  the  NMFS  designated  by 
the  Regional  Director  to  make  such 
inspections,  at  any  time  during  or  after 

a  trip. 

(4)  Record  retention.  Copies  of  fishing 
log  reports  must  be  retained  and 
available  for  review  for  1  year  after  the 
date  of  the  last  entry-  on  the  report. 

(5)  Submitting  reports.  Fishing  log 
reports  must  be  received  or  postmarked, 
if  mailed,  within  15  days  after  the  end 
of  each  reporting  month.  Each  owTier 
vdll  be  sent  forms  and  instructions, 
including  the  address  to  which  to 
submit  reports,  shortly  after  receipt  of  a 
Federal  Fisheries  Permit.  If  no  fishing 
trip  is  made  during  a  month,  a  report  so 
stating  must  be  submitted. 

§649.8    Vessel  Identification. 

(a)  Vess^y  name.  Each  fishing  vessel 
subject  to  this  part  and  that  is  over  25 
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ft  (7.6  m)  in  length  must  display  its 
name  on  the  port  and  starboard  sides  of 
its  bow  and,  if  possible,  on  its  stern. 
fb)  Official  number.  Each  fishing 
vessel  subject  to  this  part  that  is  over  25 
ft  (7.6  m)  in  length  must  display  its 
official  number  on  the  port  and 
starboard  sides  of  its  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck,  so 
as  to  be  visible  from  above  by 
enforcement  vessels  and  aircraft.  The 
official  number  is  the  U.S.  Coast  Guard 
documentation  number  or  the  vessel's 
state  registration  number  for  vessels  not 
required  to  be  documented  under 
chapter  123  of  title  46  U.S.C. 

(c)  \'umerals..The  official  number 
must  be  permanently  affixed  in 
contrasting  block  Arabic  numerals  at 
least  18  inches  (45.7  cm)  in  height  for 
vessels  over  65  ft  (19.8  m),  and  at  least 
10  inches  (25.4  cm)  in  height  for  all 
other  vessels  over  25  ft  (7.6  m)  in  length. 

(d)  Duties  of  owner  and  operator.  The 
owner  and  operator  of  each  vessel 
subject  to  this  part  shall:  (1)  Keep  the 
vessel  name  and  official  number  clearly 
legible  and  in  good  repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  an  enforcement  vessel  or 
aircraft. 

§649.9    Prohibitions. 

(a)  in  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
limited  access  American  lobster  permit 
under  §  649.4  to  do  any  of  the  following: 
(1)  Retain  on  board,  land,  or  possess  at 
or  after  landing.  American  lobsters  that 
fails  to  meet  the  carapace  length 
standard  specified  in  §  649.20(b).  All 
.A.merican  lobsters  will  be  subject  to 
inspection  and  enforcement,  up  to  and 
including  the  time  when  a  dealer 
receives  or  possesses  American  lobsters 
fur  a  commercial  purpose. 

(2)  Retain  on  board,  land  or  possess 
any  American  lobster  or  parts  thereof  in 
violation  of  the  mutilation  standards 
specified  in  §  649.20(c). 

(3)  Retain  on  board,  possess,  or  land 
any  berried  female  American  lobster 
specified  in  §  649.20(d). 

(4)  Remove  eggs  from  any  berried 
female  American  lobster,  or  to  possess 
or  land  any  such  lobster  from  which 
eggs  have  been  removed. 

(5)  Retain  on  board,  land  or  possess 
any  V-notched  female  American  lobsters 
throughout  the  range  of  the  stock. 

(6)  Possess,  deploy,  haul,  harvest 
lobster  from,  or  carry  aboard  a  vessel 
any  gear  not  identified,  marked,  vented, 
and  panelled  in  accordance  with  the 
requirements  specified  in  §649.21. 


(7)  Fail  to  comply  in  an  accurate  and 
timely  fashion  with  the  log  report, 
reporting,  record  retention,  inspection, 
and  other  requirements  of  §  649.7(b). 

(8)  Fish  for,  possess,  or  land  American 
lobsters  unless  the  operator  of  the  vessel 
has  been  issued  an  operator's  permit 
under  §  649.5,  and  the  permit  is  on 
board  the  vessel  and  is  valid. 

(9)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 
application  as  required  under  §  649. 4(k) 
or§649.5(k). 

(10)  Make  any  false  statement  in 
connection  wdth  an  application  under 
§649.4  or  §649.5. 

(11)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§649.8. 

(12)  Sell,  transfer,  or  barter  or  attempt 
to  sell,  transfer,  or  barter  to  a  dealer  any 
American  lobsters  unless  the  dealer  has 
a  valid  Federal  Dealer's  Permit  issued 
under  §649.6. 

(13)  Land,  offload,  remove,  or 
otherwise  transfer;  or  attempt  to  land, 
offioad,  remove,  or  otherwise  transfer 
American  lobsters  or  fish  from  one 
vessel  to  another  vessel. 

(b)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owming  or  operating  a  vessel  with  a 
Category  A  American  lobster  permit  as 
described  under  §649.4(a)(5)(i)  to  do 
any  of  the  following:  (1)  Land  or  possess 
on  board  the  vessel  more  than  the 
possession  limit  specified  in  §649.22. 

(2)  Land  or  possess  on  board  the 
vessel  more  than  100  American  lobsters 
in  any  one  calendar  day. 

(c)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  with  a 
Category'  B  American  lobster  permit  as 
described  under  §  649.4(a)(5)(ii),  to 
land,  or  possess  on  board  the  vessel, 
American  lobsters  in  excess  of  the 
Category  B  possession  limit  established 
according  to  the  publication  of  an 
interim  final  rule  in  accordance  with  the 
process  under  §  649.22(c). 

(d)  In  addition  to  the  prohibitions 
specified  in  paragraphs  (a),  (b),  and  (c) 
of  this  section,  it  is  unlawful  for  any 
person  owning  or  operating  a  vessel  that 
has  not  been  issued  a  limited  access 
American  lobster  permit  as  described 
under  §  649.4(a),  to  do  any  of  the 
following:  (1)  Possess  on  board  a  vessel 
or  land  American  lobsters  harvested  in 
or  from  the  EEZ  unless  the  vessel  is  a 
party/charter  or  dive  boat  and  there  are 
six  or  fewer  American  lobsters  per 
person  on  such  boats  and  the  lobsters 
are  not  sold,  traded  or  bartered. 

(2)     (Reserved] 


(e)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a),  (b)  and  (c)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following:  (1)  Possess  on 
board  a  vessel  or  land  American  lobsters 
unless:  (i)  The  American  lobsters  were 
harvested  by  a  vessel  that  has  been 
issued  and  carries  on  board  a  valid 
limited  access  American  lobster  permit 
under  §649.4;  or 

(ii)  The  American  lobsters  were 
harvested  by  a  vessel  without  a  Federal 
American  lobster  permit  and  that  fishes 
for  American  lobsters  exclusively  in 
state  waters;  or 

(iii)  The  American  lobsters  were 
harvested  by  a  party/charter  or  dive 
vessel  diat  possesses  six  or  fewer 
American  lobsters  not  intended  for 
trade,  barter  or  sale  per  person  aboard 
the  vessel. 

(2)  Sell,  barter  or  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter  or 
trade,  or  otherwise  transfer,  for  a 
commercial  purpose,  any  American 
lobsters  from  a  vessel  unless  the  vessel 
has  been  issued  a  valid  Federal  limited 
access  American  lobster  permit  under 

§  649.4,  or  the  American  lobsters  were  . 
harvested  by  a  vessel  without  a  Federal 
American  lobster  permit  that  fishes  for 
American  lobsters  exclusively  in  state 
waters; 

(3)  Land,  offload,  cause  to  be 
offloaded,  sell,  or  transfer,  or  attempt  to 
land,  offload,  cause  to  be  offloaded,  sell 
or  transfer  American  lobsters  from  a 
fishing  vessel  issued  a  Federal  limited 
access  American  lobster  permit, 
whether  on  land  or  at  sea,  as  an  owner 
or  operator,  without  accurately 
preparing  and  submitting,  in  a  timely 
fashion,  the  documents  required  by 
§649.7. 

(4)  Land,  offioad,  cause  to  be 
offloaded,  sell,  or  transfer,  or  attempt  to 
land,  offload,  cause  to  be  offioaded.  sell 
or  transfer;  American  lobsters  har\'ested 
in  or  from  the  EEZ  whether  on  land  or 
at  sea,  as  an  owner  or  operator,  without 
accurately  preparing  and  submitting,  in 
a  timely  fashion,  the  documents 
required  by  §649.7.  unless  American 
lobsters  were  harvested  by  a  party/ 
charter  or  dive  vessel  that  possesses  six 
or  fewer,  per  person  aboard  the  vessel, 
American  lobsters  not  intended  for  sale, 
trade,  or  barter. 

(5)  Purchase  or  receive  American 
lobsters,  or  attempt  to  purchase  or 
receive  American  lobsters,  whether  on 
land  or  at  sea,  as  a  dealer  without 
accurately  preparing,  submitting  and 
retaining,  in  a  timely  fashion,  the 
documents  required  by  §  649.7; 

(6)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land. 
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offload,  remove  or  otherwise  transfer, 
American  lobsters  from  one  vessel  to 
another  unless  the  American  lobsters 
were  harvested  by  a  vessel  without  a 
Federal  American  lobster  permit  and 
that  fjshes  for  American  lobsters 
exclusively  in  state  waters; 

(7)  Purchase,  possess,  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose,  as,  or  in  the 
capacity  of,  a  dealer.  American  lobsters 
taken  from  a  fishing  vessel,  unless  in 
possession  of  a  valid  dealer's  permit 
issued  under  §  649.6; 

(8)  Purchase,  possess,  or  receive  for 
commercial  purposes,  or  attempt  to 
purchase  or  receive  for  commercial 
purposes,  American  lobsters  caught  by  a 
vessel  other  than  one  issued  a  valid 
Federal  limited  access  Am.erican  lobster 
permit  under  §  649.4.  unless  the 
American  lobsters  were  harvested  by  a 
vessel  without  a  Federal  American 
lobster  permit  and  that  fishes  for 
American  lobsters  exclusively  in  state 
waters; 

(9)  Purchase,  possess  or  receive  for 
commercial  purpose  from  a  vessel  or 
attempt  to  purchase,  possess  or  receive 
for  commercial  purposes,  American 
lobsters  from  a  vessel  in  excess  of  any 
possession  or  landing  limit  applicable  to 
such  vessel  under  §  649.22. 

(10)  To  be,  or  act  as,  an  operator  of  a 
vessel  fishing  for  or  possessing 
American  lobsters  in  or  from  the  EEZ, 
or  issued  a  Federal  American  lobster 
permit  under  §  649.4,  without  having 
been  issued  and  possessing  a  valid 
operator's  permit  issued  under  §  649.5. 

(11)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with 
either  a  NMFS-approved  observer 
aboard  a  vessel,  or  an  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part; 

(12)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  or 
transfer  of  any  American  lobsters; 

(13)  Make  any  false  statement  on  any 
report  required  to  be  submitted  or 
maintained  under  §649.7;  or 

(14)  Violate  any  provision  of  this  part. 
the  Magnuson  Act,  or  any  regulation, 
permit,  or  notification  issued  under  the 
Magnuson  Act  or  these  regulations. 

(15)  Possess  or  land  any  American 
lobsters  harvested  in  or  from  the  EEZ  in 
violation  of  §649.20. 

(f)  Any  person  possessing,  or  landing 
American  lobsters  at  or  prior  to  the  time 
when  those  American  lobsters  are 
landed,  or  are  received  or  possessed  by 
a  dealer,  is  subject  to  all  of  the 
prohibitions  specified  in  paragraphs  (a). 


(b)  and  (c)  of  this  section,  unless  the 
American  lobsters  were  han'ested  by  a 
vessel  without  a  Federal  American 
lobster  permit  and  that  fishes  for 
American  lobsters  exclusively  in  state 
waters  or  are  from  a  party/charter  or 
dive  vessel  that  possesses  or  possessed 
six  or  fewer  American  lobsters  per 
person  aboard  the  vessel  and  the 
lobsters  are  not  intended  for  sale,  trade, 
or  barter. 

(g)  Presumption.  American  lobsters 
that  are  possessed,  or  landed  at  or  prior 
to  the  time  when  the  American  lobsters 
are  received  by  a  dealer,  or  American 
lobsters  that  are  possessed  by  a  dealer, 
are  presumed  to  be  harvested  from  the 
EEZ.  A  preponderance  of  all  submitted 
evidence  that  such  American  lobsters 
were  harvested  by  a  vessel  without  a 
Federal  American  lobster  permit  and 
fishing  exclusively  for  American 
lobsters  in  state  waters  vrill  be  sufficient 
to  rebut  the  presumption. 

(h)  The  possession  of  egg-bearing 
female  American  lobsters,  V-notched 
female  American  lobsters,  or  American 
lobsters  that  are  smaller  than  the 
minimum  size  set  forth  in  §  649.20(b). 
v\ill  be  prima  facie  evidence  that  such 
American  lobsters  were  taken  or 
imported  in  violation  of  these 
regulations.  Evidence  that  such 
American  lobsters  were  harvested  by  a 
vessel  not  holding  a  permit  under  this 
part  and  fishing  exclusively  within  state 
or  foreign  waters  will  be  sufficient  to 
rebut  the  presumption. 

§  649.1 0    Facilitation  of  enforcement 

See  §  620.8  of  this  chapter. 

§649.11    Penalties. 
See  §  620.9  of  this  chapter. 

Subpart  B — Management  Measures 

§649.20    Minimum  size  and  landing 
requirements. 

fa)  Condition.  By  being  issued  a 
Federal  limited  access  American  lobster 
permit,  the  vessel  owner  is  subject  to  all 
measures  in  this  subpart  regardless  of 
where  American  lobsters  were 
harvested. 

(b)  Carapace  length.  (1)  The  minimum 
carapace  length  for  all  American 
lobsters  harvested  in  or  from  the  EEZ  is 
3V4  inches  (8.26  cm). 

(2)  The  minimum  carapace  length  for 
all  American  lobsters  landed,  harvested, 
or  possessed  at  or  after  landing  by 
vessels  issued  a  Federal  American 
lobster  permit,  is  3V4  inches  (8.26  cm) 

(c)  Mutilation.  (1)  It  is  unlawful  for 
any  person  to  remove  meat  or  any  body 
appendage  from  any  American  lobster 
harvested  in  or  from  the  EEZ  before 
landing,  or  to  have  in  possession  on 


board  any  American  lobster  part  other 
than  whole  lobsters. 

(2)  It  is  unlawful  for  any  owner, 
operator  or  person  aboard  a  vessel 
issued  a  Federal  American  lobster 
permit  to  remove  meat  or  any  body 
appendage  from  any  American  lobster 
before  landing,  or  to  have  in  possession 
on  board  any  American  lobster  part 
other  than  whole  lobsters. 

(d)  Berried  females.  (1)  Any  berried 
female  American  lobster  harvested  in  or 
from  the  EEZ  must  be  returned  to  the 
sea  immediately. 

(2)  Any  berried  female  American 
lobster  han'ested  or  possessed  by  a 
vessel  issued  a  Federal  American  lobster 
permit  must  be  returned  to  the  sea 
immediately. 

(e)  Scrubbing  (1)  No  person  may 
remove  extruded  eggs  attached  to  the 
abdominal  appendages  from  any  female 
American  lobster  har\-ested  on  or  from 
the  EEZ. 

(2)  No  owner,  operator  or  person 
aboard  a  vessel  issued  a  Federal 
American  lobster  permit  may  remove 
extruded  eggs  attached  to  the  abdominal 
appendages  from  any  female  American 
lobster. 

§649.21     Gear  identification  and  marking. 
escape  vent,  and  ghost  panel  requirements. 

(a)  Identification.  All  lobster  gear 
deployed  in  the  EEZ  or  possessed  by  a 
person  whose  vessel  is  permitted  for 
fishing  in  the  EEZ,  and  not  permanently 
attached  to  the  vessel,  must  be  legibly 
and  indelibly  marked  with  one  of  the 
following  codes  of  identification:  (1)  A 
number  assigned  by  the  Regional 
Director;  and/or 

(2)  Whatever  positive  identification 
marking  is  required  by  the  vessel's 
home-port  state. 

(b)  Marking.  In  the  areas  of  the  EEZ 
described  in  paragraph  (b)(4)  of  this 
section,  lobster  pot  trawls  are  to  be 
marked  as  follows:  (1)  Lobster  pot  trawls 
of  three  or  fewer  pots  must  be  marked 
with  a  single  buoy. 

(2)  Lobster  pot  trawls  consisting  of 
more  than  three  pots  must  have  a  radar 
reflector  and  a  single  flag  or  pennant  on 
the  westernmost  end  (marking  the  half 
compass  circle  from  magnetic  south 
through  west  to  and  including  north), 
while  the  easternmost  end  (meaning  the 
half  compass  circle  from  magnetic  north 
through  east  to  and  including  south)  of 
an  American  lobster  trawl  must  be 
marked  with  a  radar  reflector  only. 
Standard  telrahedral  comer  radar 
reflectors  (see  Figure  1  of  this  part)  of  at 
least  8  inches  (20.32  cm)  (both  in  height 
and  width  and  made  from  metal)  must 
be  employed. 

(3)  No  American  lobster  pot  trawl 
shall  exceed  1.5  nautical  miles  (2.78 
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km)  in  length  as  measured  from  buoy  to 
buoy. 

(4)  Gf'ar  marking  requirements  apply 
in  the  following  areas:  (i)  Gulf  of  Maine 
gear  area.  All  waters  of  the  EEZ  north 
of  42''20'  N.  latitude  seaward  of  a  line 
drawn  12  nautical  miles  (22.2  km)  from 
the  baseh. . :  of  the  territorial  sea; 

(ii)  Georges  Sank  Gear  Area.  All 
watt^rs  of  the  EEZ  south  of  42°20'  N. 
latitude  and  east  of  70"'00'  W.  longitude 
or  the  outer  boundary  of  the  territorial 
sea.  whichever  lies  farther  east: 

(iii)  Southern  New  England  Gear 
Area.  All  waters  of  the  EEZ  west  of 
yo'DO'  W.  longitude,  east  of  Tl'SO'  W. 
longitude  at  a  depdi  greater  than  25 
fathoms  (45.72  m);  and 

(iv)  Mid-Atlantic  Gear  Area.  All 
waters  of  the  EEZ,  west  of  ri^ao'  VV. 
longitude  and  north  of  36°33'  N.  latitude 
at  a  deoth  greater  than  40  fathoms 
(73.15ml. 

(c)  Eiiripe  vents.  All  .American  lobster 
traps  deployed  in  the  EEZ  or  possessed 
by  3  person  whose  vessel  is  permitted 
for  fishing  in  the  EEZ,  as  specified 
under  §  649  4,  must  be  constructed  to 
include  one  of  the  following  escape 
vents  in  tl".  parlor  section  of  the  trap. 
The  vent  must  be  located  in  such  a 
manner  that  it  would  not  be  blocked  or 
obstructed  by  any  portion  of  the  trap, 
associated  gear,  or  the  sea  floor  in 
normal  use. 

(1)  The  specifications  for  escape  vents 
are  as  follows: 

(i)  A  rectangular  portal  with  an 
unobstructed  opening  not  less  than  IVs 
inches  (4.76  cm)  by  5  V4  inches  (14.61 
rm); 

(ii)  Two  circular  portals  with 
unobstructed  openings  not  less  than  ZVs 
inches  (6.03  cm)  in  diameter. 

(2)  The  Regional  Director  may,  at  the 
request  of,  or  after  consultation  with, 
the  Lobster  Oversight  Committee  of  the 
Council,  approve,  and  publish  in  the 
Federal  Register  any  other  type  of 
acceptable  escape  vent  that  the  Regional 
Director  finds  to  be  consistent  with 
paragraph--  (c)fl)  (i)  and  (ii)  of  this 
section. 

(d)  Ghost  panel.  Lobster  traps  not 
constructed  entirely  of  wood  must 
contain  a  ghost  panel. 

(1 )  The  speciSca Lions  of  this 
requirement  are  as  follows: 

(i)  The  opening  to  be  covered  by  the 
ghost  panel  must  be  rectangular  and 
shall  not  be  less  than  ZV*  inches  (9.53 
cm)  bv  3 ''4  inches  (9.53  cm). 

(ii)  The  panel  must  be  constructed  of, 
or  fastened  to  the  trap  with,  one  of  the 
following  untreated  materials:  Wood 
lath,  cotton,  hemp,  sisal  or  jute  twine 
not  greater  than  Vm  inch  (0.48  cm)  in 
diameter,  or  non-stainless,  uncoated 


ferrous  metal  not  greater  than  Vij  inch 
(0.24  cm)  in  diameter. 

(iii)  The  door  of  the  trap  may  ser.e  as 
the  ghost  panel  if  fastened  with  a 
material  specified  in  paragraph  (d)(l)(ii) 
of  this  section. 

(iv)  The  ghost  panel  must  be  located 
in  the  outer  parlor(s)  of  the  trap  and  not 
the  bottom  of  the  trap. 

(2)  The  Regional  Director  may,  at  the 
request  of,  or  after  consultation  with, 
the  Lobster  Oversight  Committee  of  the 
Council,  approve,  and  publish  Ln  the 
Federal  Register,  any  other  design, 
mechanism,  material,  or  specification 
not  described  in  the  regulations  in  this 
part  that  serves  to  create  an  escape 
portal  not  less  than  3%  inches  (9.53  cm) 
by  2Va  inches  (9.53  cm.). 

(e)  Enforcement  action.  Unidentified, 
unmarked,  unvented,  or  improperly 
vented  American  lobster  traps  will  he 
seized  and  disposed  of  in  accordance 
with  the  provisions  of  part  219  of  this 
title. 

§  649.22    Possession  restrictions  and 
target  quota. 

(a)  Owners  or  operators  of  vessels  not 
issued  a  Federal  American  lobster 
permit,  except  party,  charter,  and  dive 
boats  that  possess  six  or  fewer  American 
lobsters  per  person  aboard  the  vessel, 
recreational  vessels,  and  vessels  fishing 
for  American  lobsters  exclusively  in 
state  waters,  are  prohibited  from 
possessing  on  a  vessel  or  landing 
American  lobsters  harvested  in  or  from 
tlie  EEZ.  Owners  or  operators  of  vessels 
not  issued  Federal  American  lobster 
permits  are  prohibited  from  selling, 
bartering,  or  trading  or  attempting  to 
sell,  trade,  or  barter  American  lobsters 
harvested  by  the  vessel  in  or  from  the 
EEZ. 

(b)  Owners  or  operators  of  vessels 
vri\h  a  Category  A  American  lobster 
limited  access  permit,  as  specified 
under  §  649.4,  are  prohibited  from 
possessing  or  landing  more  than  100 
American  lobsters,  by  count,  per  trip, 
regardless  of  length,  or  per  calendar  day 
if  more  than  one  trip  is  made  in  a 
calendar  day,  while  fishing  with  or 
harvested  by  gear  other  than  lobster 
traps. 

(c)  In  1994,  when  the  Regional 
Director  determines  that  the  commercial 
landings  of  American  lobster  by  owners 
or  operators  of  vessels  with  Category  A 
and  B  American  lobster  Umited  access 
permits  using  gear  other  than  lobster 
traps,  as  specified  under  §  649.4,  will 
exceed  3.35  milUon  lbs  (1.52  miihon  kg) 
(75  percent  of  the  target  quota)  he/she 
shall  implement  the  following  vessel 
landing  quota  as  an  interim  fiinal  rule: 
All  vessels  issued  Federal  American 
lobster  permits  shall  be  prohibited  from 


possessing  or  landing  more  than  100 
American  lobsters,  by  count,  per  trip, 
regardless  of  length,  or  per  calendar  day 
if  more  than  one  trip  is  made  in  a 
calendar  day.  while  fishing  with  or 
harvested  by  gear  other  than  American 
lobster  traps. 

§  649.23    Transfer  at  sea. 

(a)  Ovsners  or  operators  of  vessels 
permitted  under  §  649.4  are  prohibited 
from  transferring  or  attempting  to 
transfer  fish  from  one  vessel  to  another 
vessel. 

(Ij)  All  persons  are  prohibited  from 
transferring  or  attempting  to  transfer 
American  lobsters  harvested  in  or  from 
the  EEZ  from  one  vessel  to  another 
vessel. 

§  549.24    Restrictions  on  trawl  gear  while  m 
the  trap  fishery. 

(a)  To  possess  or  land  American 
lobster  as  a  Category  C  vessel,  to  possess 
any  gear  other  than  American  lobster 
traps,  including  but  not  Umited  to  trawl 
goar,  that  is  capable  of  catching 
American  lobsters  and  is  aboard  the 
vessel,  such  gear  must  be  disabled  so 
that  it  is  incapable  of  catching  American 
lobsters.  Nets  or  gear  other  than  lobster 
traps  that  conform  to  one  of  the 
following  specifications  and  that  can  be 
shown  not  to  have  been  in  recent  use 
and  not  available  for  immediate  use  is 
considered  to  be  disabled: 

(1)  Gear  stowed  below  deck,  provided: 
(i)  It  is  located  below  the  main 

working  deck  from  which  the  gear  is 
deployed  and  retrieved; 

(ii)  The  towing  wires,  including  the 
"leg"  wires,  are  detached  from  the  gear, 
if  trawl  gear; 

(iii)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference  if  it  is  trawl 
gear. 

(2)  Gear  stowed  and  lashed  down  on 
deck,  provided:  (i)  It  is  fan-folded 
(flaked)  and  bound  around  its 
circum.ference  if  trawl  gear; 

(ii)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

(iii)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net,  if 
trawl  gear. 

(3)  A  net  or  other  gear  that  is  on  a  reel 
and  is  covered  and  secured,  provided: 
(i)  The  entire  surface  of  the  gear  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  bound; 

(ii)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net,  if 
trawl  gear;  and 

(iii)  The  codend  is  removed  from  the 
net  and  stored  below  de<  k,  if  trawl  gear. 

(4)  Nets  or  other  gear  that  are  secured 
in  a  manner  authorized  in  writing  by  the 
Regional  Director. 
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§  649.25    Experimental  fishing  exemption. 

(a)  The  Regional  Director  may  exempt 
any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  experimental  fishing  beneficial  to  the 
management  of  the  American  lobster 
resource  or  fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  unless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Magnuson 
Act.  and  other  apphcable  law.  and  that 
granting  the  exemption  will  not:  (1) 
Have  a  detrimental  effect  on  the 
American  lobster  resource  and  fishery-; 
or 

(2)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  this  part, 
except  those  necessarily  relating  to  the 
purpose  and  nature  of  the  exemption. 
The  exemption  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption. 

Subpart  C — Stock  Rebuilding  Program 
and  Framework  Adjustments  to 
Management  Measures 

§  649.41     Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
specify  the  requirements  and  framework 
procedures  for  implementing  the  Stock 
Rebuilding  Program,  intended  to 
eliminate  overfishing  in  any  resource 
areas. 

§  649.42    Stock  rebuilding  program 
requirements  and  time  frame. 

(a)  General.  (1)  The  Council  shall  have 
1  year  from  [insert  effective  date  of  the 
final  rule]  to  submit  management 
measures  to  achieve  the  objectives  of  the 
FMP.  The  measures  must  be  designed  to 
achieve  the  FMP  objectives  for  reducing 
fishing  mortality  in  5  years  for  the  stock 
in  the  Gulf  of  Maine  segment  of  the 
fishery  and  10  years  for  the  Southern 
New  England  segment  of  the  stock.  Such 
measures  may  be  submitted  through  the 
Magnuson  Act  amendment  process  or 
through  the  first-year  area  management 
framework  specifications  in  §  649.44. 

(2)  In  developing  such  management 
measures  the  Council  shall  submit 
management  measures  to  reduce  fishing 
mortaUty  in  each  of  four  management 
areas  specified  in  paragraph  fb)  of  this 
section.  These  management  measures 
shall  be  implemented  according  to  the 
first-year  area  management  framework 
specifications  in  §649.43. 


(3)  If  the  Council  has  not  submitted 
management  measures  sufficient  to 
achieve  the  objectives  of  the  FMP  on  or 
before  (insert  date  1  year  from  effective 
date  of  the  final  rule],  the  Secretary 
shall  determine,  according  to  provisions 
of  16  U.S.C.  1854(c).  whether  to  prepare 
an  amendment  to  the  FMP. 

(b)  Management  areas.  The  Stock 
Rebuilding  Program  to  be  submitted  by 
the  Council  shall  be  developed  based  on 
the  status  of  stock  of  American  lobsters 
and  management  considerations  for 
each  of  the  areas  described  and  defined 
in  this  paragraph  (bi- 
ll) Area  1.  Near-shore  EEZ  Waters  of 
the  Gulf  of  Maine.  This  area  is  defined 
by  the  area  bounded  by  straight  lines 
(rhumb  lines)  connecting  the  following 
points  in  the  order  stated  and  the 
territorial  sea: 


Point 

latitude 

Longitude 

A 

44°04'N. 

67-19' W.  and 
northward  along 
the  irregular  U.S.- 
Canada Maritime 
Boundary  to  the 
territorial  sea. 

B 

43°03'  N. 

70-00'  W. 

C  

42*14' N. 

70-00'  W. 

D  

42-08'  N. 

69-55'  W. 

E 

42-06'  N. 

70-04'  W. 

(2)  Area  2  Near-shore  EEZ  Waters  of 
Southern  New  England.  This  area  is 
defined  by  the  area  bounded  by  straight 
lines  (rhumb  lines)  connecting  the 
following  points  in  the  order  stated  and 
the  territorial  sea: 


Point 

Latitude 

Longitude 

E 

42-06'  N. 

70-04'  W. 

D  

42-08'  N. 

69-55'  W 

F 

41-10' N. 

69-06'  W. 

G  

40-46'  N. 

71-34' W. 

H  

41-06' N. 

71-43' W. 

(3)  .Area  3.  EEZ  Offshore  Waters.  This 
area  is  defined  by  the  area  bounded  by 
straight  lines  (rhumb  lines)  connecting 
the  following  points  in  the  order  stated 
and  westerly  of  the  U.S. -Canada 
Maritime  Boundary: 


Point 

Latitude 

Longitude 

A 

44-04'  N. 

67-19' W.  and 
northward  along 
the  irregular  U.S.- 
Canada Maritime 
Boundary  to  the 
territorial  sea. 

B 

43-03'  N. 

70-00'  W. 

C  

42-14' N. 

70'00'  W. 

D  

42-08'  N. 

69-55'  W. 

F 

41-10' N. 

69-06'  W. 

G  

40-46'  N. 

71-34' W. 

J  

40-13' N. 

72-44'  W. 

K 

38-39'  N. 

73-24  W. 

L 

38-12' N. 

73°55'  W. 

Point 

Latitude 

Longitude 

M  

N  

0  

37-12' N. 
35-41' N. 
35-15' N. 

74-44'  W. 
75-10' W. 
75-28'  W. 

(4)  Area  4.  Near-shore  IVafers  of  the 
Middle  Atlantic.  This  area  is  defined  by 
the  area  bounded  by  straight  lines 
(rhumb  lines)  connecting  the  following 
points  in  the  order  stated  and  the 
territorial  sea: 


Point 

Latitude 

Longitude 

1  

41-05- N, 
41-06' N. 
40-46'  N. 
40-13' N. 
38-39' N. 
38-12'  N. 
37-12'  N. 
35-41' N. 
35-15' N. 

71-49  W 

H  

G  

J  

K 

L 

M  

N  

0  

71-43' W. 
71-34' W. 
72-44'  W. 
73-24'  W. 
73-55'  W. 
74-44'  W. 
75-10' W. 
75-28'  W. 

(c)  Effort  Management  Teams  (EMT). 
(1)  The  Council  shall  estabhsh  EMTs  for 
each  area  specified  in  paragraph  (b)  of 
this  section  for  the  purpose  of  making 
recommendations  to  the  Council  on 
management  measures  to  achieve  the 
objectives  of  the  FMP. 

(2)  Members  of  each  EMT  shall  be 
appointed  by  the  Council,  in 
consultation  with  appropriate  states  and 
NMFS.  Members  of  the  EMT  shall 
consist  of  a  group  of  technical 
representatives  that  serve  on  each  EMT 
and  a  group  of  representatives  from  the 
lobster  industry,  bai>ed  on  their 
geographical  affiliation  with  an  EMT. 
The  Council  may  decide  the  number  of 
representatives  and  operating 
procedures  of  the  EMTs. 

(3)  No  later  than  [insert  date  6  months 
from  effective  date  of  final  rule],  each 
EMT  shall  report  its  recorrunendations 
for  management  measures  for  the  stock 
rebuilding  program  for  the  area  it 
represents  to  the  Council. 

§  649.43    First  year  framework 
specifications. 

(a)  On  or  before  (insert  dale  6  months 
from  effective  date  of  final  rule],  each 
EMT  shall  submit  its  recommendations 
for  management  measures  for  the  area  it 
represents  to  the  Council. 

(b)  After  receiving  the 
recommendations  of  the  EMTs.  the 
Council  shall  determine  what 
management  measures  are  necessary  for 
each  management  area  in  order  to 
achieve  the  objectives  of  stock 
rebuilding  specified  in  the  FMP.  For  the 
management  measures  the  Council 
determines  are  necessary  to  meet  FMP 
objectives,  the  Council  shall  provide 
appropriate  rationale  and  economic  and 
biological  analysis  of  the 
determinations.  The  Council  shall  make 
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these  deter:. ..nations  over  the  span  of  at 
least  two  Council  meetings  and  provide 
the  public  with  advance  notice  of  and 
opportunity  to  comment  on  the 
determinations  and  the  analyses  before 
making  Bnal  recommendations  to  be 
submitted  to  NMFS.  The  Council's 
recommendation  on  necessary 
management  measures  must  come  from 
one  or  more  of  the  following  categories: 

(1)  Minimum-size  changes; 

(2)  A  maximum-size  limit; 

(3)  Trap  limits; 

(4)  Seasonal  closures  of  one  or  more 
management  areas; 

(5)  Closed  areas  or  zones  within  a 
management  area; 

(6)  Restrictions  on  allowable  fishing 
time: 

(7)  Restrictions  on  allowable  catches; 

(8)  Permitting  restrictions; 

(9)  Additional  restrictions  on  gear; 

(10)  Over^shing  definition; 

(1 1)  An\    iher  management  m.easures 
currently  included  in  the  FMP. 

(c)  After  developing  necessary 
management  measures  and  receiving 
public  testimony,  the  Council  shall 
make  a  recommendation  to  the  Regional 
Director  on  or  before  [insert  date  1  year 
from  effective  date  of  final  rule).  The 
Council's  recommendation  must 
include  supporting  rationale  and,  if 
management  measures  are 
recommended,  an  analysis  of  impacts, 
and  a  recommendation  to  the  Regional 
Director  on  whether  to  publish  the 
management  measures  as  a  final  rule.  If 
tiie  Cxjuncil  recommends  that  the 
management  measures  should  be 
published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered:  (1) 
Whether  the  availability  of  data  on 
which  the  r    ommended  mai;ageraent 
measures  are  based  allows  for  adequate 
time  to  pubhsh  a  proposed  rule,  and 

w  hether  regulations  have  to  be  in  place 
for  an  entire  harvestyfishing  season; 

(2)  Whether  there  has  been  adequate 
nutice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures; 

(3)  Whether  there  is  an  immediate 
need  to  proteij  the  resource;  and 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  following  their  promulgation  as 
a  final  rule. 

(d)  If  the  Council's  recommendation 
includes  adjustments  or  additions  to 
management  measures,  and  if.  after 
reviewring  the  Council's 
reroramendalion  and  supporting 
information-  (l)  The  Regional  Director 
concurs  wiiu  the  Council's 


recommended  management  measures 
and  determines  that  the  recommended 
management  measures  may  be 
pubbshed  as  a  final  rule  based  on  the 
factors  specified  in  paragraph  (c)  of  this 
section,  the  action  will  be  published  in 
the  Federal  Register  as  a  final  rule;  or 

(2)  The  Regional  Director  concurs 
with  the  Council's  recommendation  and 
determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additional  public  comment,  if  the 
Regional  E>irector  concurs  with  the 
Council  recommendation,  the  action 
will  be  published  as  a  final  rule  in  the 
Federal  Register,  or 

(3)  The  Regional  Director  does  not 
concur,  the  Council  will  be  notified,  in 
writing,  of  the  reasons  for  the  non- 
concurrence. 

(e)  Nothing  in  this  section  is  meant  to 
diminish  the  authority  of  the  Secretary 
to  take  emergency  action  under  section 
305(e).of  the  Magnuson  Act. 

§  649.44    Framevyork  specifications  atter 
year  1. 

(a)  Annually,  upon  request  from  the 
Council,  the  Regional  Director  will 
provide  the  Council  with  information  of 
the  status  of  the  American  lobster 
resource,  based  on  the  most  recent  stock 
assessment  report. 

(b)  The  Council  and  ASMFC.  through 
consultation  with  the  ASMFC  Lobster 
Scientific  Committee  within  the  stock 
assessment  process  and  with  the  EMT, 
shall  continue  to  monitor  the 
effectiveness  of  the  Stock  Rebuilding 
Program  and  to  ensure,  to  the  extent 
possible,  that  regional  measures  (within 
a  Management  Area)  do  not  shift  costs 
from  one  Management  Area  to  another. 

(c)  In  addition,  the  Council's  Plan 
Development  Team  (PDT)  for  American 
lobster  shall  make  a  determination 
whether  other  resource  conservation 
issues  exist  that  require  a  management 
response  in  order  to  meet  the  goals  and 
objectives  outlined  in  the  FMP.  The 
PDT  shall  report  its  findings  and 
recommendations  to  the  Council.  In  its 
report  to  the  Council,  the  PDT  shall 
provide  the  appropriate  rationale  and 
economic  and  biological  analysis  for  its 
recommendation,  utilizing  the  most 
current  catch,  effort,  and  other  relevant 
data  from  the  fishery. 

(d)  After  receiving  the  PDT  findings 
and  recommendations,  the  Council  shall 
determine  whether  adjustments  to,  or 
additional,  management  measures  are 
necessary  to  meet  the  goals  and 
objectives  of  the  FMP.  After  considering 
the  PDT's  findings  and  EMT 
recommendations,  or  at  any  other  time. 


if  the  Council  determines  that 
adjustments  to,  or  additional, 
management  measures  are  necessary,  it 
shall  develop  and  analyze  appropnate 
management  actions  over  the  span  of  at 
least  two  Council  meetings.  The  Council 
shall  provide  the  public  with  advance 
notice  of  the  availabifity  of  both  the 
proposals  and  the  analyses,  and 
opportunity  to  comment  on  them  prior 
to  and  at  the  second  Council  meeting. 
The  Council's  recommendation  on 
adjustments  or  additions  to  management 
measures  must  come  from  one  or  more 
of  the  following  categories: 

(1)  Minimum-size  changes; 

(2)  A  maximum-size  limit; 

(3)  Trap  limits; 

(4)  Seasonal  closures  of  one  or  more 
management  areas; 

(5)  Closed  areas  or  zones  within  a 
management  area; 

(6)  Restrictions  on  allowable  fishing 
time; 

(7)  Restrictions  on  allowable  catches; 

(8)  Permitting  restrictions; 

(9)  Additional  restrictions  on  gear; 

(10)  Overfishing  definition; 

(11)  Any  other  management  measures 
currently  included  in  the  FMP. 

(e)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Council  shall  make  a 
recommendation  to  the  Regional 
Director.  The  Council's 
recom.mendation  must  include 
supporting  rationale  and.  if  management 
measures  are  recommended,  an  analysis 
of  impacts,  and  a  recommendation  to 
the  Regional  Director  on  whether  to 
publish  the  management  measures  as  a 
final  rule.  If  the  Council  recommends 
that  the  management  measures  should 
be  published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(1)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(2)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures: 

(3)  Whether  there  is  an  immediate 
need  to  protect  the  resource;  and 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  following  their  promulgation  as 
a  final  rule. 

(f)  If  the  Coimcil's  recommendation 
includes  adjustments  or  additions  to 
management  measures,  and  if  after 
reviewing  the  Council's 
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recommendation  and  supporting 
information: 

(1)  The  Regional  Director  concurs 
■with  the  Council's  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  may  be  published  as  a  final 
rule  based  on  the  factors  specified  in 
paragraph  (d)  of  this  section,  the  action 
u'.I!  be  published  in  the  Federal 
Register  as  a  final  rule;  or 


(2)  The  Regional  Director  concurs 
with  the  Council's  recommendation  and 
determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register  After 
additional  public  comment,  if  the 
Regional  Director  concurs  with  the 
Council  recommendation,  the  action 


will  be  published  as  a  final  rule  in  the 
Federal  Register,  or 

I3j  The  Regional  Director  does  not 
concur,  the  Council  will  be  notified,  in 
writing,  of  the  reasons  for  the  non- 
concurrence. 

(g)  Nothing  in  this  section  shall 
impair  the  authority  of  the  Secretary  to 
take  emergency  action  under  section 
305(e)  of  the  Magnuson  Act. 

BILLING  CODE  J5ia-22-P 


Figure  1  to  Fail  649. — Standard  Tetrahedral  Cornir  Radar  Ks  flector. 
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This  section  of  the  FEDERAL  REGISTER 
contains  ctocuments  other  than  rules  or 
proposed  njies  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings.  agef>cy  decisions  arxj 
rulings,  delegations  of  autfiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 
[Docket  No.  94-003-1) 

Declaration  of  Emergency  Because  of 
Asian  Gypsy  Moth  in  North  Carolina 

An  exotic  pest,  the  Asian  gypsy  moth, 
has  been  introduced  into  the  Eastern 
United  States.  An  infestation  has  been 
found  in  North  CaroHna. 

The  Asian  gypsy  moth  is  capable  of 
devastating  forests,  woodlands,  and 
residential  landscapes.  This  Asian  strain 
has  different  behavioral  characteristics 
than  the  European  gypsy  moth,  which 
has  been  devastating  northeastern 
forests  in  the  United  States.  Unlike  the 
flightless  European  female  g>T3sy  moth, 
Asian  females  can  fly  long  distances, 
and  larvae  feed  on  certain  conifers  as 
well  as  hardwoods.  The  ability  of  the 
Asian  female  to  fly  complicates 
management  strategies.  It  is  necessary  to 
detect  and  eradicate  new  infestations  at 
the  earliest  possible  stage,  before  they 
begin  to  spread  widely. 

The  economic  impact  of  Asian  gypsy 
moth  establishment  in  the  United  States 
would  be  devastating,  severely 
disrupting  the  multibillion  dollar  timber 
and  forest  products  industr}'.  Parks, 
woodlands,  and  residential  landscapes 
would  be  threatened.  Pesticide  usage 
and  annual  control  costs  would 
increase.  Foreign  countries  would 
embargo  products  from  infested  areas. 
U.S.  exporters  of  agricultural 
commodities  would  lose  markets  worth 
millions  of  dollars,  diminishing  the 
international  competitiveness  of  the 
United  States.  If  Asian  gypsy  moth  does 
become  established  in  the  Eastern 
l.'nited  States,  economic  losses  due  to 
defoliation  of  both  hardwoods  and 
conifers  could  exceed  SI  billion  over 
the  next  40  years. 

The  North  Carolina  Department  of 
Agriculture,  in  cooperation  with  the 
Animal  emd  Plant  Health  Inspection 
Service  t'APHIS)  and  the  Forest  Service 


(FS),  has  established  a  survey  and 
eradication  project  team.  This  team  has 
developed  a  coordmated,  cooperative 
survey  and  eradication  plan. 
Implementation  of  this  plan  will  cost 
approximately  $9.45  million  over  a  3- 
year  period. 

For  this  Asian  gypsy  moth  survey  and 
eradication  project  to  succeed.  State 
cooperators  need  an  immediate  pledge 
of  finajicial  support.  APHIS  will  share 
the  costs  of  survey  and  eradication 
activities  on  State  and  private  lands 
with  the  State  of  North  Carolina. 

APHIS,  the  lead  Federal  agency  in  the 
.^sian  gypsy  moth  project,  has 
insufficient  funds  to  meet  the  needs  of 
the  proposed  program.  Once  funded, 
however.  APHIS  can  proceed  with  the 
detection  and  eradication  program  that 
will  eliminate  the  Asian  gypsy  moth 
infestations  now  in  the  United  States. 
The  cooperative  Asian  gypsy  moth 
program  will  detect  and  identifj'  Asian 
gypsy  moth-infested  areas,  control  and 
prevent  the  spread  of  Asian  gypsy 
moths  to  noninfested  areas  of  the  United 
States,  and  eradicate  Asian  gypsy  moths 
in  the  infested  areas. 

Therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25. 
1981,  95  Stat.  953  (7  U.S.C.  147b),  I 
declare  that  there  is  an  emergency 
which  threatens  the  timber,  forest 
products,  and  nursery  industries  of  this 
country,  and  I  authorize  the  transfer  and 
use  of  such  sums  as  I  may  deem 
necessary  from  appropriations  or  other 
funds  available  to  the  agencies  or 
corporations  of  the  Department  of 
Agriculture  for  the  conduct  of  a  program 
to  detect  and  identify  Asian  gypsy 
moth-infested  areas,  to  control  and 
prevent  the  spread  of  Asian  gypsy 
moths  to  noninfested  areas  in  the 
United  States,  and  to  eradicate  Asian 
gypsy  moths  wherever  they  may  be 
found  in  the  continental  United  States. 

All  necessary  congressional 
notification  will  occur  immediately. 

Effective  Date:  This  declaration  of 
emergency  shall  become  effective  on 
February  25,  1994. 
Mike  Espy. 

Secretary  of  Agriculture. 
(F"R  Doc.  94-5440  Filed  3-8-94;  8:45  am] 
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Food  and  Nutrition  Service 

Food  Stamp  Program; 
Recornmendations  for  Improvements 
to  f-ood  Stamp  SSI  Joint  Processing 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  recommendations  for 
consideration  by  the  Food  and  Nutrition 
Service  (FNS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  and  the  Social 
Security  Administration  (SSA)  of  the 
Department  of  Health  and  Human 
Services  (HHS)  to  improve  the 
Supplemental  Security  Income  (SSI)/ 
Food  Stamp  Program  joint  processing 
system.  Joint  processing  requirements 
are  set  forth  in  sections  11  of  the  Food 
Stamp  Act  of  1977,  as  amended  (the 
Act)  (7  U.S.C.  2011  etseq.].  Sections  11 
(i)  and  (j)  require  SSA  to  inform 
applicants  for,  and  recipients  of.  SSI 
payments  of  the  benefits  under  the  Food 
Stamp  Program,  that  food  stamp 
applications  are  available  in  SSA 
offices,  and  that  "pure"  SSI  household 
food  stamp  applicants  can 
simultaneously  apply  for  both  SSI  and 
food  stamps  at  SSA  offices  if  they 
choose  to  do  so.  7  U.S.C.  2020  (i).  (j). 

State  food  stamp  agencies,  upon 
receipt  of  an  SSA-completed  food  stamp 
application,  are  required  to  certify  food 
stamp  households  eligible  for  food 
stamps  utilizing  information  contained 
in  SSA  records  where  practical  and 
(witli  some  few  exceptions)  may  not 
require  households  to  have  another  face- 
to-face  inter\'iew  for  determining  food 
stam{>^eligibility.  The  purpose  of  this 
process  is  to  provide  "one-stop 
shopping"  to  clients  of  both  programs. 

Based  on  recommendations  received, 
we  will  consider  publishing  critena  and 
requesting  proposals  for  specific 
demonstration  projects. 
DATES:  Recommendations  will  be 
accepted  if  postmarked  no  later  than 
June  7,  1994. 

ADDRESSES:  Send  recommendations  to 
Dwight  Moritz,  Cliief,  Program  Design 
Branch,  Food  and  Nutrition  Service, 
3101  Park  Center,  room  720.  Alexandria, 
Virginia  22302. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Woodhead.  Super\'isor,  Certification 
Policy  Interpretation  Section.  Food  and 
Nutrition  Service.  3101  Park  Center 
Drive.  Alexandria.  Virginia  22302, 
telephone  (703)  305-2497,  FAX  (703) 
305-2454  or  Garth  Dence,  Chief.  State 
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Supplementation  and  Related  Programs 
Branch,  Division  of  Payment  Policy, 
Office  of  Supplemental  Security 
Income,  6401  Security  Boulevard, 
Woodlavvn,  Maryland  21235,  telephone 
(410)  965-9872.' 

SUPPtEMENTARY  INFORMATION:  Under 
joint  processing,  SSA  staff  conducting 
SSI  interviews  are  required  to  screen 
potential  SSI  food  stamp  applicants  to 
determine  if  they  currently  receive  or 
recently  applied  for  food  stamps.  SSA 
staff  then  determine  whether  appUcants 
who  do  not  receive  food  stamps  want  to 
complete  a  food  stamp  apphcation  with 
SSA  (either  in  the  field  office  or  by 
telephone).  SSA  staff  can  provide  joint 
processing  service  only  to  "pure"  SSI 
households.  A  "pure"  SSI/Food  Stamp 
household  is  one  in  which  all  members 
are  applicants  for  or  recipients  of  SSI 
payments.  SSA  offices  are  required  to 
forward  completed  food  stamp 
applications  to  local  food  stamp  offices 
within  one  work  day  of  receipt  of  a 
signed  food  stamp  application. 

Local  food  stamp  office  staff,  upon 
receipt  of  an  SSA-completed  food  stamp 
application,  are  required  to  process  the 
application  and  certify  food  stamp 
eligibility  within  30  days.  Applicants 
who  are  entitled  to  expedited  service 
must  be  processed  within  5  days  from 
the  date  the  application  is  received  at 
the  correct  State  agency  office.  Food 
stamp  workers  generally  may  not 
require  SSI/food  stamp  household 
applicants  to  have  another  face-to-face 
interview.  They  may,  however, 
recontact  applicants  by  telephone, 
wTitten  correspondence,  and/or  home 
visits  to  obtain  information  needed  to 
complete  an  application  and  certify  food 
stamp  eligibility  if  such  data  are  missing 
from  the  application,  are  not  contained 
in  SSA  records,  or  are  questionable. 

Review  of  the  Current  Process 

Over  the  yt^ars.  problems  have  been 
identified  with  the  joint  processing  of 
food  stamp  applications  in  SSA  offices. 
Some  of  the  problems,  such  as  poor 
communication  between  agencies  of  two 
different  departments  and 
misunderstanding  of  each  other's 
policies  have  been  addressed  through 
training  and  management  action. 
However,  more  fundamental  problems 
are  the  result  of  caseload  and  processing 
factors  that  cannot  be  changed.  These 
factors  have  caused  SS.^  and  FNS  to 
look  at  alternatives  to  the  current  system 
of  joint  processing  as  a  means  of 
providing  better  service  to  our  mutual 
program  clients. 

There  have  been  two  recent  reports 
addressing  concerns  with  joint 
processing.  In  August  1992,  the  SSI 
Modernization  Project  published  its 


"Final  Report  of  the  Experts."  A 
majority  of  experts  supported  two 
approaches  for  improving  the  "linkage" 
between  the  Food  Stamp  and  SSI 
Programs.  One  option  is  to  have  SSA 
offices  complete  a  short- form  food 
stamp  application  for  all  interested  SSI/ 
Food  Stamp  clients.  The  other  option  is 
to  eliminate  automatic  (categorical) 
ehgibility  for  food  stamps  when  the  SSI 
Federal  benefit  rate  reaches  the  poverty 
line.  In  September  1992,  the  General 
Accounting  Office  (GAO)  issued  a  report 
entitled  "Social  Security:  Need  for 
Better  Coordination  of  Food  Stamp 
Services  for  Social  Security  Clients," 
which  documented  that  joint  processing 
has  not  worked  well  in  improving  the 
coordination  of  food  stamp  services  for 
SSI  clients  as  contemplated  by  section 
11  of  the  Act. 

Problems  With  Joint  Processing 

1.  Few  Food  Stamp  Applications 
There  is  a  perception  that  SSA  offices 
process  fewer  food  stamp  applications 
than  they  should.  By  law,  SSA  is  only 
required  to  process  food  stamp 
applications  for  SSI  clients  who  are 
members  of  a  "pure"  SSI  household  and 
who  choose  to  file  for  food  stamp 
benefits  at  an  SSA  office.  Other  SSI 
clients  in  mixed  households  who  want 
to  apply  for  food  stamps  are  referred  to 
local  food  stamp  offices  to  file  for  food 
stamp  benefits. 

The  chent  populations  ser/ed  by  the 
two  programs  are  similar  to  one  another. 
e.g.,  they  have  limited  resources  and 
income.  However,  the  large  volume  of 
SSI  household  appUcants  envisioned  at 
the  outset  of  the  program  who  would 
simultaneously  apply  for  SSI  and  food 
stamps  at  SSA  offices  has  never 
materialized.  Anecdotal  data  indicate 
that  one  reason  for  this  may  be  that 
States  often  refer  clients  who  already 
receive  food  stamps  directly  to  SSA  to 
file  for  SSI.  Another  reason  is  that  a 
relatively  small  percentage  of  applicants 
residing  in  pure  SSI  households  want  to 
file  for  food  stamps  at  SSA.  Data 
recently  obtained  by  SSA  in  a  national 
1-day  study  of  all  individuals  contacting 
SSA  offices  about  SSI  showed  that  only 
one-fourth  of  SSI  applicants  and 
recipients  lived  in  pure  SSI  households. 
Most  of  them  already  participated  in  the 
Food  Stamp  Program,  had  a  food  stamp 
application  pending,  or  preferred  filing 
at  the  local  food  stamp  office  because 
they  wanted  expedited  service  or  for 
other  reasons.  About  14  percent  of  pure 
SSI  household  members  did  not  want  to 
participate  in  the  Food  Stamp  Program. 
Fewer  than  3  percent  of  pure  SSI 
household  members  wanted  to  file  an 
application  at  an  SSA  office. 


2.  SSA 's  Telephone  Application  Process 

Another  problem  in  joint  processing 
is  that  more  and  more  SSI  applicants  are 
utilizing  SSA's  telephone  service 
option,  where  an  SSI  and  food  stamp 
application  are  completed  over  the 
telephone  rather  than  requiring 
individuals  to  have  a  face-to-face 
interview  in  the  SSA  office.  The 
completed  SSI  and  food  stamp 
applications  are  sent  to  the  individual 
for  signature.  The  applicants  are  given 
the  option  of  returning  the  signed  food 
stamp  application  to  the  local  food 
stamp  office  (for  faster  service)  or 
returning  it  to  SSA  along  with  the  SSI 
application.  There  are  concerns  that 
applicants  may  not  follow  through  and 
send  applications  to  local  food  stamp 
offices;  the  applicants  may  not  send 
necessary  documentation  to  determine 
food  stamp  eligibifity;  and/or  food 
stamp  offices  may  require  these 
individuals  to  have  another  (face-to- 
face)  inter\iew.  On  the  other  hand, 
returning  applications  to  SSA  further 
delays  the  food  stamp  application 
process. 

3.  Incomplete  Food  Stamp  Applications 

SSA  can  only  rarely  provide  all  the 
food  stamp  data  and  documentation 
local  food  stamp  offices  need  to  certify 
food  stamp  eligibility  without  having  to 
recontact  individuals.  When  joint 
processing  legislation  was  passed,  it  was 
envisioned  that,  after  SSA  offices 
forwarded  food  stamp  applications  to 
local  food  stamp  offices,  States  would 
utilize  SSA's  State  data  exchange  (SDX) 
files  in  most  situations  to  determine 
food  stamp  eligibility  rather  than 
recontact  individuals.  However,  that 
process  never  worked  well  for  States 
and  has  therefore  not  fulfilled 
expectations  in  the  joint  application 
process. 

SSA  does  not  gather  and  verify  any 
medical  expense  data  in  the  SSI  process 
and  therefore  this  information  does  not 
appear  on  the  SDX.  Neither  does  it 
gather  shelter  expense  information  for 
the  bulk  of  those  persons  in  pure  SSI 
households  (most  pure  SSI  households 
consist  of  one  person).  All  such  data  aro 
unique  to  the  Food  Stamp  Program.  If 
the  food  stamp  applicant  does  not  have 
this  information  and  supporting 
documentation  with  him/her  at  the  time 
SSA  completes  an  application,  food 
stamp  offices  have  to  recontact  the 
individual. 

Local  food  stamp  offices  often  must 
recontact  individuals  to  obtain  and 
verify  resource  and  income  data  (which 
is  also  needed  for  SSI  purposes)  because 
it  has  not  been  supported  on  the  food 
stamp  application  or  on  SSA's  SDX  tap'? 
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within  the  timeframe  in  which  States 
must  certify  households  as  food  stamp 
ehgible.  To  understand  the  problem,  it 
is  important  to  understand  how  the  SSI 
apphcation  process  has  evolved  and 
currently  works. 

When  joint  processing  was 
implemented,  development  of 
information  on  income,  resources,  living 
arrangements  and  other  nondisability 
eligibiUty  factors  was  done  in  a  single 
fashion  for  the  entire  SSI  claims 
workload.  For  both  aged  and  disabled 
applicants,  SSA  field  offices  obtained 
complete  eligibility  information  and 
documentation  regarding  these  factors  at 
the  initial  application  interview  and 
during  the  following  weeks.  For 
disability  claims,  development  of  the 
disability  portion  of  the  claim,  which 
involves  a  State's  determining  whether 
the  claimant  is  disabled,  occurred 
simuhaneously  with  the  SSA 
nondisability  claim  development.  If  the 
State's  action  took  over  90  days  to 
complete,  for  those  claims  where 
disability  was  found,  the  SSA  office  had 
to  update  the  nondisability  information 
it  had  previously  obtained. 

For  aged  claims  this  process  made 
sense;  there  was  no  reason  to  delay 
development  of  eligibility  information. 
However,  for  disability  claims, 
simultaneous  development  of  disability 
and  nondisability  information  resulted 
in  wasted  SSA  effort — developing 
nondisability  information  for  claimants 
found  not  to  be  disabled,  and  for  claims 
where  the  disability  decision  took  a  long 
time,  revisiting  and  updating 
nondisability  information  previously 
obtained. 

To  more  effectively  manage  its  field 
office  resources,  SSA  changed  its 
processing  of  SSI  disability  claims, 
which  now  comprise  the  majority  of  SSI 
claims.  Since  the  preponderance  of  SSI 
applications  are  for  the  disabled  (90 
percent)  and  of  those  the  majority  are 
deferred  (74  percent),  processing  of 
most  SSI  claims  involves  the  deferral  of 
the  nondisability  development  until 
after  the  State  makes  a  disability 
determination.  For  claimants  found  to 
be  disabled,  nondisability  information  is 
obtained  only  once.  For  SSA,  this  is 
cost-effective  management  of  its  SSI 
disability  process. 

The  proolem  for  joint  processing  is 
that  at  the  initial  SSI  disability 
application  interview,  SS.A  does  not 
obtain  the  complete  nondisability 
information  that  is  needed  for  the  food 
stamp  eligibility  determination.  SSA's 
process  calls  for  obtaining  only 
allegations  and  the  documentation  in 
the  applicant's  possession  at  the  time  of 
the  initial  inteniew.  SSA  does  not  do 
complete  nondisability  development,  if 


at  all.  for  several  months.  The 
information  pertinent  to  determining 
food  stamp  eligibihty  is  therefore  not 
available  when  it  is  needed,  and  must 
be  obtained  by  the  food  stamp  office. 
A  requirement  that  compounds  the 
problem  for  food  stamp  apphcations 
taken  in  SSA  offices  is  that  the  FNS 
regulations  require  SSA  offices  to 
transmit  any  food  stamp  applications 
and  supporting  documentation  to  the 
food  stamp  office  within  one  working 
day  of  the  application  interview.  This 
requirement  virtually  guarantees  the 
incompleteness  of  food  stamp 
applications  and  documentation 
obtained  by  SSA  offices. 

4.  New  Food  Stamp  Requirements 

Compounding  these  structural 
problems  are  additional  requirements 
being  implemented  by  food  stamp 
agencies  which  were  not  anticipated 
when  joint  processing  was  created.  For 
example,  some  States  are  requiring 
photo-ID  cards  to  enhance  security, 
others  are  issuing  personal 
identification  numbers  (FINs)  for 
automated  delivery  of  Authorization  to 
Participate  (ATP)  cards,  and  yet  others 
are  implementing  electronic  benefit 
transfer  (EBT)  systems,  which  require 
issuance  of  PI.Ns,  and  also  require 
training  sessions  for  recipients.  These 
initiatives,  by  design,  add  a  face-to- face 
meeting  requirement — one  that  arguably 
is  prohibited  by  section  ll(i)  of  the  Act. 

Another  barrier  is  that  more  and  more 
States  are  moving  to  an  on-line 
automated  application  process.  Food 
stamp  offices  are  inclined  to  ask  pure 
SSI  food  stamp  household  applicants  to 
reapply  for  food  stamps  at  local  food 
stamp  offices  to  accommodate  their 
automated  systems  rather  than  transfer 
information  from  a  paper  application 
completed  by  the  SSA. 

Conclusion 

SSA  and  FNS  agree  with  the 
aforementioned  GAO  report  that  the 
coordination  of  food  stamp  services  for 
SSI  clients  that  Congress  intended  via 
the  joint  processing  legislation  has  not 
worked  well.  U'e  are  working  to 
improve  our  performance.  However,  we 
also  agree  with  the  GAO's  conclusion 
that,  even  if  all  our  responsibilities  ' 
under  the  current  process  were 
adequately  carried  out.  systemic  barriers 
which  minimize  our  prospects  for 
significant  service  improvement  exist 
under  the  current  system  and  are 
increasing.  We  are,  therefore,  exploring 
alternatives  to  the  current  process  that 
have  the  potential  to  provide  better 
service  to  SSI/food  stamp  household 
applicants  while  maintaining  the  cost 
effectiveness  of  both  programs.  SSA  and 


FNS  are  soliciting  recommendations  on 
alternative  ways  to  improve  service  and 
recommendations  for  possible  projects 
to  demonstrate  their  feasibility. 
Responders  are  invited  to  indicate  their 
interest  in  participating  in  such 
demonstration  projects  as  well. 

Instructions  for  Making  Suggestions 

There  are  no  specific  formats  for 
submitting  recommendations;  however, 
submissions  should  include: 
— A  reference  to  this  notice; 
— A  clear  description  of  how  the 

recommended  change  should  work; 
— A  description  of  how  the 

recommended  change  would  solve 

particular  problems  with  the  current 

joint  processing  system; 
— A  reference  to  any  prior  relevant 

research  or  other  efforts  that  support 

the  recommendations;  and 
— Possible  options  for  conducting 

demonstration  projects  including 

duration,  cost  estimates,  and  location. 

Recommendations  should  be  brief. 
Five  pages  or  less  are  preferred  since  it 
is  not  necessary  to  provide  extensive 
background  on  the  individual  or 
organization  making  the 
recommendation.  Please  submit  original 
and  one  copy  of  the  document. 

Dated:  Februar>'  26. 1994. 
William  E.  Ludwig, 

Administrator.  Food  and  Nutrition  Service. 
IFR  Doc.  94-5376  Filed  3-8-94;  8:45  am) 

BILLING  CODE  J410-3&-U 


Forest  Service 

Wild  and  Scenic  Rivers  Study  Report 
and  Legislative  Environmental  Impact 
Statement;  Lolo  National  Forest;  Lewis 
and  Clark,  Mineral,  Missoula,  Powell, 
Ravalli  and  Sanders  Counties,  MT 

AGENCY:  Forest  Service.  USDA. 
action:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Serv  ice  is 
gathering  information  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  suitability  of  eight  previously 
identified  river  segments  for  inclusion 
in  the  National  Wild  and  Scunic  Rivers 
System.  The  eight  rivers  were  found 
eligible  for  consideration  as  Wild  and 
Scenic  Rivers  in  the  1991  Amendment 
12  to  the  Lolo  National  Forest  Plan.  All 
river  segments  are  within  the 
boundaries  of  the  Lolo  National  Forest 
except  for  the  Clark  Fork,  which 
meanders  in  and  out  of  the  boundary 
several  times.  The  Forest  Ser\ice  will 
evaluate  all  eight  rivers  under  one 
process  and  will  develop  alternatives 
within  a  range  of  "no  rivers  suitable"  to 
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"all  rivers  suitable  and  recommended 
for  designation." 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  oppo.'iuiiities  for  the  area 
being  analyzed.  The  proposed  study 
vkill  occur  during  fiscal  years  1993  and 
1994.  The  final  EIS  and  preferred 
alternative  will  be  forwarded  to  the 
United  States  Congress  for  a  decision. 

DATES;  Corainents  concerning  the  scope 
of  the  analysis  should  be  received  in 
WTiting  by  April  15,  1994. 

ADDRESSES:  Send  written  comments  to 
Forest  Super\isor,  Lolo  National  Forest, 
Building  24.  Fort  Missoula.  Missoula. 
MT  59801. 

FOR  FURTHER  INFOPMATICN  CONTACT: 
Robert  Meuchel,  Program  OfScer  for 
rianning,  (406)  321V-38C4. 
SUPPLEMEKTAflY  INFORMATION: 
.\menc;.ninet  12  to  the  Lolo  Forest  Plan 
identiKf's  nine  rivers  within  the  Forest 
that  are  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System.  This  study  and  EIS  will 
determine  the  suiiabilify  of  eight  of 
these  rivers  and  will  contain  the 
Agency's  "^commendation  to  Congress. 
The  rivers  included  in  this  study  are 
stretches  of  Cache  Creek,  the  Clark  Fork, 
Clearwater  River.  Morreil  Creek,  North 
Fork  Blackfoot  River.  Rattlesnake  Creek, 
South  Fork  Lolo  Creek  and  West  Fork 
Fish  Qeek.  The  ninth  river.  Rock  Creek, 
will  be  studied  for  suitabiUty  in  a  joint 
effort  with  the  Dceriodge  National 
Forest. 

Scoping 

The  public  will  have  opportunities  to 
learn  more  about  and  comment  on  the 
rivers  analysis  through  periodic 
information  sheets  and  other  scoping 
methoils  arranged  between  May  1993 
and  March  1994.  Scoping  will  be 
focused  in  the  communities  of  Missoula, 
Ninemile,  Plains,  Seeley  Lake  and 
Superior,  Montana.  The  first  scoping 
notice  was  sent  in  a  May  1993 
information  package  to  p»jople  on  the 
rivers  planning  mailing  list  and  to 
media  serving  the  host  communities. 

The  lead  agency  is  the  Forest  Service. 
Cooperation  with  State  agencies  will  be 
sought  and  this  may  add  length  to  the 
study  river  stretches. 

The  responsible  official  is  the 
Secretary  of  Agriculture,  Administration 
Building,  12lh  Street.  SW.,  Washington, 
IX: 20250. 

The  draft  EIS  will  be  completed  in 
June  1994.  The  comment  period  on  the 
draft  EIS  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 


The  Forest  Service  befieves  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
age.ncy  to  the  reviewer's  position  and 
contentions.  Verwont  Yankee  Nuclear 
Power  Corp.  v.  NHDC.  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  af^er 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  W'jsconsjn 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  lime 
when  it  can  meaningfully  consider  them 
and  respond  to  thom  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  in  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  complete  by 
December  1994.  The  Secretary  vvill 
consider  the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  final  EIS  and  applicable  laws, 
regulations,  and  policies  in  making  his 
recommendation  to  the  President 
regarding  the  suitabiUty  of  these  rivers 
for  inclusion  in  the  National  Wild  and 
Scenic  River  System.  The  President 
forwards  his  recommendations  for 
inclusion  to  Congress.  The  decision  on 
inclusion  of  a  river  in  the  National  Wild 
and  Scenic  River  System  rests  with  the 
United  States  Congress. 


Dated:  March  3.  1994. 
Orvjile  L.  Danieb, 

Lolo  Forest  Supenisor. 

IFR  Doc.  94-5398  Filed  3-&-94;  8:45  ami 
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Mormon  Ridge  Winter  Range 
Restoration  Project 

agency:  Forest,  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  is 
considering  various  alternatives  to 
improve  winter  range  on  Mormon 
Ridge,  which  is  10  air  miles  southwest 
of  Missoula,  Montana.  Alternatives 
include  the  aerial  application  of 
herbicides  to  control  invasive  exotic 
species  such  as  spotted  knapweed 
[Centaurea  wacillosa]  and  harvesting 
smaller  trees  to  restore  the  eirea  to  a 
more  open,  park-like  condition  that 
existed  prior  to  extensive  fire 
suppression.  The  area  under 
consideration  encompasses 
approximately  900  acres. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
WTiting  by  April  20. 1994. 
ADDRESSES:  Send  written  comments  to 
EHsliict  Ranger,  Missoula  Ranger 
DisL'ict.  Building  24-A  Fcrt  Missoula. 
Missoula,  MT  59801. 
FOR  FURTHER  tNFORMATK/N  CONTACT: 
Andy  KuUa.  Project  Team  Loader,  (406) 
329-3962. 

SUPPLEMENTARY  INFORMATION:  These 
management  activities  would  be 
administered  by  the  Missoula  Ranger 
District  of  the  Lolo  National  Forest  in 
Missoula  County,  Montana.  This  EIS 
will  tier  to  the  Lolo  Forest  Plan 
(February  1986)  which  provides  the 
overall  guidance  to  achieve  the  desired 
future  condition  for  this  araa. 

The  proposed  action  has  two  primary 
goals.  The  first  is  to  improve  winter 
range  forage  production  for  deer  and 
elk.  The  invasion  of  noxious  weeds  such 
as  knapweed  and  the  increased  tree 
cover  has  reduced  forage  production. 
The  second  goal  is  to  restore  a  mix  of 
forest  conditions  that  more  closely 
resembles  the  forest  structure  that 
existed  prior  to  extensive  fire 
suppression  and  timber  harvest.  Fire 
suppression,  while  successful  in 
reducing  the  numbor  of  fires,  has 
increased  the  risks  of  catastrophic  fire 
and  insect  and  disease  outbreaks.  If  we 
restore  a  more  open,  park-like  condition 
we  can  reduce  these  risks,  as  well  as, 
improve  the  site  for  wildlife  species 
dependent  on  older  ponderosa  pi.ne. 

The  process  used  in  preparing  the 
Draft  EIS  will  include: 
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1.  Identification  of  potential  issues. 
To  date  we  have  identified  these 

issues: 

What  is  the  existing  condition  compared 

to  the  potential  condition  of  the 

winter  range? 
How  can  we  coordinate  our  activities 

with  neighboring  landowTiers? 
What  are  the  effects  of  using  herbicides? 
What  should  we  do  to  reduce  the  dense 

stands  of  small  trees? 
How  do  nearby  agricultural  operations 

affect  elk  and  deer? 
How  much  can  prescribed  and  natural 

fire  improve  the  winter  range? 
Are  native  or  introduced  grasses 

available  that  can  crowd  out 

knapweed  and  leafy  spurge? 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  reasonable 
alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

The  agency  invites  wTitten  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
being  analyzed.  For  most  effective  use. 
comments  should  be  sent  to  the  agency 
within  45  days  from  the  date  of  this 
publication  in  the  Federal  Register.  The 
Lolo  Forest  Plan  provides  the  overall 
guidance  for  management  activities  in 
the  potentially  affected  area  through  its 
goals,  objectives,  standards  and 
guidelines,  and  management  area 
direction.  The  potentially  affected  area 
is  within  the  following  management 
areas: 

Management  Area  19:  Consists  of 
lands  designated  as  important  winter 
range  for  deer  and  elk.  The  management 
goal  is  to  optimize  this  winter  range  and 
to  provide  for  dispersed  recreation. 

Management  Area  18:  Consists  of 
lands  designated  as  important  winter 
range  that  will  be  managed  to  attain  a 
proper  balance  of  cover  and  forage  for 
big  game  through  regulated  timber 
harvest.  Goals  for  these  lands  are  to 
optimize  forage  production  and  to 
maintain  healthy  stands  of  timber  while 
considering  the  needs  of  big  game. 

Management  Area  26:  Consists  of 
portions  of  the  forest's  critical  elk 
summer  habitat  lying  outside  of 
wilderness  and  roadless  areas.  The 
management  goals  are  to  maintain  or 
improve  elk  habitat  through  specifically 
prescribed  vegetation  manipulation  and 


to  provide  for  other  resource  objectives 
if  they  are  consistent  with  elk 
management  in  this  area. 

Management  Area  23:  Consists  of 
timber  lands  on  south-facing  slopes  that 
are  visible  from  major  roads  and  other 
high-use  areas.  These  lands  are 
important  winter  ranges.  The 
management  goals  allow  only  small 
changes  to  the  visual  character  of  the 
lands  while  providing  optimal  cover: 
forage  rations  for  big  game  and 
maintaining  healthy  stands  of  timber. 

Afano^ement  Area  14:  Consists  of 
primary  riparian  areas.  The  goal  is  to 
manage  riparian  areas  to  feature 
riparian-dependent  resources  (fish, 
water  quality,  maintenance  of  natural 
channels,  and  certain  vegetation  and 
wildlife  communities)  while  producing 
other  resource  outputs. 

A  range  of  alternatives  will  be 
considered.  One  will  be  the  "no-action" 
alternative,  which  would  allow  no 
vegetation  manipulation  or  noxious 
weed  treatment.  Other  alternatives  will 
examine  various  methods  of  weed 
treatment  (including  aerial  application 
of  herbicides)  and  vegetation 
manipulation  (including  harvest  of 
smaller  diameter  trees  on  the  site).  The 
Forest  Service  will  analyze  and 
dociiment  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives. 

Public  participation  will  be  important 
during  the  analysis.  People  may  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision;  however,  two  periods  of  time 
are  identified  for  the  receipt  of 
comments  on  the  analysis.  The  first 
period  occurs  during  the  next  45  days 
and  the  second  period  is  during  the 
review  of  the  draft  Environmental 
Impact  Statement. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  October, 
1994.  After  a  45-day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  March,  1995.  The  Forest  Service  will 
respond  to  the  comments  received  in 
the  FEIS.  The  Missoula  District  Ranger, 
who  is  the  responsible  official  for  this 
EIS,  will  make  a  decision  regarding  this 
proposal  considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 


laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

The  comment  period  on  the  draft 
environmental  impact  statement  v«ll  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  pf  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages.  Inc.  v.  Hairis.  490 
F.  Supp.  1334.  1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identif>ing  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated  Februar)-  18.  1994. 
Dave  Stack, 

District  Ranger,  Missoula  Ranger  District,  Lolo 

National  Forest 

[PR  Doc  94-5322  Filed  3-8-94;  8:45  ami 
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DEPARTMENT  Of  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  022494A] 

Endangered  Species;  Permits 

agency:  National  Mannfi  Fisheries 
Se.-Aiice  CNMFS).  National  Oceanic  and 
Atmospheric  Admimstration, 
Commerce. 

ACTtON:  Notice  of  Receipt  of  Three 
Applications  for  Scientific  Research 
Permits  and  Two  AppUcations  for 
Modifications  to  Scientific  Research 
Permits. 

Notice  is  hereby  given  that  the 
National  Biological  Survey  (P45L  and 
P45M)  and  the  NTvlFS  Northwest 
Fisheries  Science  Center  (P770#66)  have 
applied  in  due  form  for  permits,  and  the 
National  Biological  Sur\'ey  and  the 
Columbia  River  Inter-Tribal  Fish 
Commission  (CRITFC)  have  applied  in 
due  form  for  modifications  to  Permits 
817  (P45K)  and  825  (P513).  respectively, 
to  take  listed  species  of  Snake  River 
salmon,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  N'MFS 
regulations  governing  listed  fish  and 
wi"ldlife  permits  (50  CFR  parts  217-227). 

The  National  Biological  Survey  is 
requesting  two  permits.  The  first  request 
(P45L)  is  for  authorization  to  take  listed 
juvenile  Snake  River  fall  chinook 
salmon  [Oncorhynckns  tsha\\ytscba]  in 
research  activities  in  order  to 
characterize  spawning  and  rearing 
habitat  in  the  Snake  River  and  rearing 
habitat  in  the  mainstem  Columbia  River 
reservoirs,  and  to  describe  factors 
influencing  their  migratory  behavior. 
The  applicant  requests  this 
authorization  for  a  duration  of  three 
years. 

The  secG.nd  request  from  the  National 
Biological  Survey  {P45M)  is  for 
authorization  to  take  scale  samples  from 
listed  juvenile  Snake  River  spring/ 
summer  chinook  salmon  (O. 
tshawylscha)  that  would  be  lethally 
taken  under  a  separate  authorization. 
The  purpose  of  the  research  is  to  study 
the  impacts  of  bacterial  kidney  disease 
on  survival  of  spring/summer  chinook 
salmon  stocks.  The  applicant  requests 
this  authorization  for  a  duration  of  five 
years. 

The  NMFS  Northwest  Fisheries 
Science  Center  requests  authorization  to 
take  listed  juvenile  Snake  River  spring/ 
summer  and  fall  chinook  salmon  while 
conducting  scientific  research  to  assess 
the  incidence  of  gas  bubble  disease  in 
selected  aquatic  biota  of  the  Columbia 
River  basin  during  episodes  of  high  spill 


volumes.  The  appUcant  requests  this 
authorization  for  a  duration  of  five 
years. 

The  National  Biological  Survey  has 
also  applied  for  a  modification  to  Permit 
817  to  increase  the  num.ber  of  hsted 
juvenile  Snake  River  fall  chinook 
salmon  authorized  to  be  Passive 
Integrated  Transponder  (PIT)  tagged  in 
order  to  estimate  migration  timing  to 
Lower  Monumental  Dam.  A  similar 
increase  was  authorized  for  1993.  The 
applicant  requests  this  authorization  for 
a  duration  of  three  years. 

The  CRITFC  has  applied  for  a 
modification  to  Permit  825  to  change 
two  of  the  existing  projects  in  their 
permit  and  to  add  two  new  projects.  The 
proposed  changes  are  for  increased 
capture  and  Prf  tagging  of  listed 
juvenile  Snake  River  spring/summer 
chinook  salmon  in  order  to  collect 
additional  life  history  information  and 
to  better  evaluate  the  hydropower 
systems  operations  and  flow  regimes. 
The  two  new  projects  include  (1)  the 
take  of  listed  adult  Snake  River  spring/ 
summer  chinook  salmon  in  order  to 
develop  an  accurate  escapement 
estimation  method  for  Secesh  River 
summer  chinook  that  does  not  interfere 
with,  trap,  or  impede  adult  migratory 
fish,  and  (2)  the  take  of  listed  juvenile 
Snake  River  spring/summer  and  fall 
chinook  salmon  to  measure  the 
outraigradon  timing,  growth  rates,  and 
survival  of  spring/summer  and  fall 
chinook  salmon  in  the  Clearwater  River. 
The  applicant  requests  this 
authorization  for  the  duration  of  five 
years. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  Uvr^.,  Silver  Spring,  MD  20910. 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  the  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
follovdng  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1335 
East-West  Hwy.,  Silver  Spring.  MD 
20910  (301-713-2322);  and 


Envirorunental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave  ,  Room  620.  Portland,  OR  97232 
(503-230-5400). 

Dated;  February  28,  1994. 
William  W.  Fox,  Jr., 

Director.  Office  of  PT<^tected  Ht^ources, 

National  Marine  Fish  fries  Service. 

|FK  Dor  94-.5442  Filed  3-8-94;  8:45  am] 

BILUNG  CODE  3510-22-P 


DEPARTMENT  OF  DEFENSE 

Public  Information  CoJiection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMSJ  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 

Title  and  Applicable  Form:  Quarterly 
"Check  It  Out"  Checklist  for  Non- 
appropriated Fund  Facilities,  Air  Force 
Form  3588. 

Type  of  Request:  New  collection. 

Nuwbfr  of  Respondents:  97. 

Ri^sponses  Per  Respondent:  4. 

Annual  Responses:  368. 

Average  Burden  per  Response:  1  hour. 

Annual  Burden  Hours:  383. 

Needs  and  Uses:  The  information 
collected  hereby  constitutes  the 
quarterly  review  of  non-appropriated 
hind  (NAF)  dining  facilities,  required  by 
Air  Force  Policy  Directive  40-1,  "He.alth 
Pioraotion."  It  is  used  to  measure 
compliance  with  the  requirt:ments  of  the 
Air  Force's  "Check  It  Out"  nutrition 
education  program.  NAF  facility 
managers  are  mainly  members  of  the 
public. 

Affected  Public:  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees. 

Frequency:  Quarterly. 

Respondent's  Ob!ii>ation:  Voluntary. 

OMB  Desk  Officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
•  recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3235,  New  F„xecutive 
Office  Building,  Washington.  EX:  20503. 

DOD  Qecrance  Officer  Mr.  William 
P.  Pearcc.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
suite  1204,  Arlington,  VA  22202-4302. 
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Dated:  March  3,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Ikx:  94-53.31  Filed  3-8-94;  8:45  ani] 
BILUNQ  CODE  SOO(MH-M 


Public  Ipformation  Collection 
Requirement  Submitted  to  the  Otfre  of 
Management  and  Budget  (0MB)  tor 
Review 

ACTION:  Notice. 

The  Department  of  Etefense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  cf  the 
Papenvork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  Good  Neighbor  Survey. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  700. 

Responses  per  Respondent:  1. 

Annua]  Responses:  700. 

Average  Burden  per  Responses:  0.8 
hours. 

Annual  Burden  Hours:  56. 

Needs  and  Uses:  The  Air  Force 
Materiel  Command  wishes  to  determine 
if  it  is  being  a  good  neighbor  in  the  14 
locations  where  its  bases  are  located. 
Each  base  would  invite  local 
community  people  to  the  base  for  an 
informal  gathering  where  the  six 
question  survey  would  be  administered. 
The  information  collected  hereby  will 
additionally  be  used  to  determine  future 
community  relations  actions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  .\nnually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  March  3,  1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

iFR  Doc.  94-.'>332  Filed  3-8-94;  8:45  &nx] 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTtON:  Notice. 

The  Department  of  Defense  has 
subm.itted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicable  Form: 
Nutritional  Assessment  of  Dietary 
Intake:  Air  Force  Form  2572. 

T\j>e  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Number  of  Respondents:  12,000. 

Responses  Per  Respondent:  1 . 

Annuo/  Responses:  12,000. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  3,000. 

Needs  and  Uses:  Air  Force  Form  2572 
is  used  to  record  food  intake  on  all 
inpatients  and  some  out  patients 
receiving  therapeutic  diets,  and  those 
receiving  a  regular  diet  when  requested 
by  the  health  care  provider.  The  diet 
counselor  analyzes  the  information, 
records  the  analysis  on  the  reverse  side 
of  the  form,  writes  a  progress  note  to  the 
physician  and  files  the  AF  2572  in  the 
patient's  medical  record. 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Elxecutive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  March  3.  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

jFR  Doc  94-5333  Filed  3-8-94;  8:45  am] 

BILLtNQ  COOC  SOOO-04-M 


Office  of  the  Secretary 

U.S.  Pacific  Command:  Intent  To 
Prepare  an  Environmental  Impact 
Statement  for  Proposed  Acfons  at 
Bellows  Air  Force  Station,  Watnanalo, 
HI 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Pohcy  Act 
(NEPA)  of  1969.  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  U.S.  Pacific  Command,  armounces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  proposed 
actions  at  Bellows  Air  Force  Station 
(AFS),  Waimanalo,  Hawaii. 

The  actions  to  be  covered  in  the  EIS 
form  a  land  use  plan  and  development 
of  Bellows  AFS  that;  (1)  Pro\'ide 
contiguous  land,  beach,  and  water  areas 
of  sufficient  size  and  configuration  fo 
meet  Marine  Corps  and  other  military 
training  requirements;  (2)  provide  a  site 
for  military  family  housing:  and  (3) 
provide  new  construction  and 
improvements  to  existing  recreational 
assets  within  the  present  recreation 
area.  The  EIS  will  analyze  reasonable 
alternatives  to  meet  these  objectives  and 
assess  their  separate  and  cumulative 
environmental  impacts. 

There  are  three  major  action 
components  to  the  land  use  plan.  The 
first  is  reconfiguration  of  training  areas 
at  Bellows  AFS.  which  includes 
expansion  into  the  site  now  occupied  by 
communication  facilities.  Currently, 
training  activities  at  Bellows  AFS 
include  amphibious  landings,  inland 
maneuver  and  tactics  by  foot  and 
vehicle,  engineer/motor  transport 
training,  use  of  pyrotechnics  and  blank 
ammunition,  helicopter  operations  and 
support,  and  military  operations  in 
urban  terrain.  However,  the  existing 
acreage  and  figuration  of  the  training 
area  does  not  meet  Marine  Corps 
training  standards.  To  achieve 
established  standards  for  these  and 
other  types  of  training,  additions!  hnd 
area  at  Bellow  AFS  is  required.  Tho. 
reallocation  of  about  500  acres  from 
other  areas  at  Bellows  AFS  to  training 
use  will  help  meet  these  requirements. 
Alternatives  include  use  of  other 
locations  other  than  at  Bellows  AFS. 
other  training  configurations  at  Bellows 
AFS  (for  example,  movement  through 
different  areas),  use  of  other  t\^es  of 
equipment,  and  no  action. 

An  alternative  within  the  training 
component  to  the  land  use  plan  is  the 
use  of  approximately  1 30  acres  of  the 
newly  redesignated  training  area  at 
Bellows  AFS  by  the  Hawaii  Army 
National  Guard.  The  National  Guard  has 
plans  to  relocate  its  existing  Hawaii 


11052 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9.  1994  /  Notices 


Military  Academy  training  facilities 
from  the  existing  site  to  130  acres, 
thereby  using  the  Air  Force 
communication  building  as  a 
replacement  facility.  The  Hawaii  Army 
National  Guard  also  has  a  long-range 
proposal  to  establish  a  youth  training 
center  in  the  communication  area.  All  of 
the  130  acres  would  be  available  for 
joint  use  by  the  military,  and  the  beach 
front  area  would  continue  to  be  open  to 
the  public. 

The  second  component  to  be  covered 
in  the  EIS  is  provision  of  a  site  sized  for 
230  military  family  housing  units,  with 
a  potential  for  expansion  up  to  a 
maximum  of  500  units.  Two  alternative 
sites  at  Bellows  AFS  are  being 
considered,  as  well  as  sites  other  than 
at  Bellows  AFS  and  no  action. 

Improvement  of  recreational  facilities 
and  activities  is  the  third  component  of 
the  land  use  plan  and  developments. 
The  acreage  presently  designated  for 
recreational  use,  as  well  as  existing 
public  access  to  the  beach  at  Bellows 
.\FS.  would  be  retained.  Specific 
recreational  facilities  would  be 
improved  or  newly  constructed  within 
the  existing  recreation  areas  of  Bellows 
.AFS.  Alternatives  include  relocating  or 
reducing  recreational  facilities  proposed 
for  construction,  changing  the  locations 
designated  for  recreation  to  permit  other 
uses  such  as  training,  and  no  action. 

Additional  infrastructure  and  base 
facilities  would  be  constructed  to 
support  the  planned  land  use  and 
development  of  Bellows  AFS.  This 
would  include  roads,  parking,  water  and 
sewage  systems,  and  warehouse  or 
administrative  buildings. 

Environmental  issues  to  be  addressed 
will  include,  but  not  be  limited  to, 
effects  on  cultural  resources,  terrestrial 
and  aquatic  habitats,  threatened  or 
endangered  species,  water  quality, 
infrastructure,  traffic,  noise,  and  the 
socioeconomic  environment.  Direct, 
indirect,  and  cumulative  impacts  will  be 
analyzed,  and  mitigation  measures  will 
be  developed  as  required. 

The  U.S.  Pacific  Command  will 
initiate  a  scoping  process  to  identify 
significant  issues  related  to  the 
proposed  actions  for  study  in  EIS,  and 
to  identify  and  notify  interested  and 
affected  parties  of  the  EIS  process.  Two 
public  scoping  meetings  will  be  held; 
March  30.  1994,  7  p.m.,  Waimanalo 

Elementary'  &  Intermediate  School 

Cafeteria,  41-1330  Kalanianaole 

Highway.  Waimanalo,  Hawaii 
March  31.'l994.  7  p.m..  Washington 

Intermediate  School  Cafeteria,  1633  S. 

King  Street,  Honolulu.  Hawaii 

The  meeting  will  open  with  a  short 
presentation  on  the  purpose  of  the 


actions  and  the  alternatives  to  be 
evaluated,  followed  by  a  period  for 
public  comment.  It  is  important  that 
interested  agencies,  individuals,  and 
organizations  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed.  To  allow  time  for 
all  views  to  be  shared,  each  speaker  will 
be  limited  to  five  minutes  for  oral 
comments. 

Interested  parties  are  also  invited  and 
encouraged  to  provide  written 
comments  in  addition  to.  or  in  lieu  of. 
oral  comments  at  the  public  meetings. 
Scoping  comments  should  clearly 
describe  specific  issues  or  topics  that 
the  EIS  should  address.  Written 
statements  and/or  questions  regarding 
the  scoping  process  should  be  mailed  no 
later  than  April  15,  1994,  to  Mr.  Stanley 
Uehara  (Code  232),  Pacific  Division, 
Naval  Facilities  Engineering  Command, 
Pearl  Harbor.  HI  96860;  telephone  (808) 
471-9338;  fax  (808)  474--1890. 

Dated:  March  3. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-5334  Filed  3-&-94;  8;45  ami 

BIUING  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Acquiring  Defense  Software 
Commercially 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Acquiring  Defense 
Software  Commercially  will  meet  in 
open  session  on  March  29-30,  1994  at 
Strategic  Analysis.  Inc..  4001  N.  Fairfax 
Drive,  suite  175.  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting, 
the  Task  Force  will  review  current  DoD 
software  acquisition  regulations,  DoD 
acquisition  experiences  with  selected 
software-intensive  systems,  and 
contractor  acquisition  experiences  with 
DoD  and  commercial  software-intensive 
systems. 

Persons  interested  in  further 
information  should  call  Ms.  Virginia 
Castor  at  (703)  614-0212. 

Dated:  March  3.  1994. 
Patricia  L.  Toppings, 

Atemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  94-5335  Filed  3-8-94:  8:45  am] 

BILUNG  CODE  S00(M>4-M 


Defense  Science  Board  Task  Force  on 
Tracked  Vehicle  Industrial  Base 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Tracked  Vehicle 
Industrial  Base  held  meetings  in  closed 
session  on  March  7-8  and  will  hold 
meetings  in  closed  session  on  March 
24-25.  1994  at  SAI,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  examine 
the  Congressional  issues  concerning  the 
public  and  private  industrial  base  for 
tanks  and  tank  engines.  The  Task  Force 
should  study  the  viability  of  the  tank 
and  tank  engine  industrial  base  and 
propose  a  definitive  plan  of  action,  cost 
estimates,  and  cost  effectiveness  trade- 
off analyses  and  an  implementation 
schedule  for  Congressional  review. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
US.C.  app.  II,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b{c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  March  3,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-5336  Filed  3-8-94;  8:45  am] 
BILLING  CODE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Defense  Laboratory  Management 

AGENCY:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Laborator>' 
Management  will  meet  in  closed  session 
on  March  25-26,  and  April  18-19, 1994 
at  Strategic  Analysis,  Inc.,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretarv-  of 
Defense  through  the  Under  Secretary'  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  develop  a 
strategy  for  restructuring  and 
substantially  reducing  the  size  of  the 


Federal  Regisler  /  Vol.  59.  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


11053 


defense  laboratory  infrastructure  while 
simultaneously  maintaining  its  generic 
capabilities  and  improving  product 
quality. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92^63,  as  amended  (5 
U.S.C.  App.  II  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meKinps  concern  matters  listed  in  5 
U.S.C.  552b(c)(lj  (1988).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  March  4,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc.  94-5409  Filed  3-«^94;  8:45  air.) 

BILUNO  COOr.  SO00-44-M 


Detense  Advisory  Committee  on 
Women  in  the  Service,  Conference 

AGENCY:  Defense  Ad\'isory  Committee 
on  Women  in  the  Services 

(DACOwrrs).  dod. 

ACTION:  Notice  of  conference. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Ser\ices  (DACOWITS).  The  purpose  of 
DACOWITS  is  to  advise  the  Secretary  cf 
Defense  on  matters  relating  to  women  in 
the  Services.  Tlie  Committee  meets 
semiannually, 

OATHS:  April  24-27,  1994  (Summarized 
agenda  follows). 

ADDRESSES:  Hyatt  Regency  Cr>-stal  City, 
2799  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202  (703)  418- 
1234. 

AGENDA:  Sessions  will  be  conducted 
daily  and  will  be  open  to  the  public. 
The  agenda  will  include  the  following; 

Sunday,  April  24,  1994,  7  a.m-8  p.m. 

Conference  Registration  (Former  Members 

and  Conference  Participants) 
No  host  VVorking  Breakfast  (current 

DACOWITS  mombers  only) 
Official  Opening  Ceremony 

Briefings 

1.  Army  Ceremonial  Units 

2.  Standing  Committee  on  Military  and 

Civilian  Women  video  "Se.xual 
Harassment  in  the  Workplace" 

Get  Acquamtfd  Luncheon  (currenl 
DACOWITS  members,  military 
representatives,  legal  advisors,  and 
liaisons  only) 

Subcommittee  Sessions 

Social 

Monday,  April  25.  1994.  8  a.m.-lO  p.m. 

Subcom.mitte€  sessions  and  OSD  Reception 
and  Dmner  (By  Invitation  Only). 


Tuesday.  April  26.  1994  3  a.m. -4  p.m. 

Committee  Training  Session  and  Field  Trip 
to  Coast  Guard  Yard.  Baltimore.  MD  (By 
Invitation  Only) 

Wednesday,  April  27.  1994.  7:30a.m.-ll 
a.m. 

No-host  Working  Breakfast  (current 

DACOWITS  members  only) 
Individual  Review  of  Resolutions 
General  Business  Session 
Installation  Visit  Reports;  Presentations  by 

members  of  the  public 
OSD  Luncheor.  (By  invitation  only). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 
Gillette,  USN  or  Captain  Kari  L.  Everett, 
Plans  and  Communications  Officer, 
DACOWITS  and  Military  Women 
Matters,  USD  (Personnel  and  Readiness) 
4000  Defense  Pentagon,  room  3D769, 
Washington,  DC  20301-4000; 
Telephone  (703)  697-2122. 
SUPPLEMENTARY  INFORMATION:  The 
following  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  conference. 

(1)  Member: -of  the  p'jbiic  will  not  be 
permitted  to  attend  official  OSD 
Luncheon;  Field  Trip;  or  OSD  Reception 
and  Dinner. 

(2)  All  business  sessions  will  be  open 
to  the  public. 

(3)  Interested  persons  may  submit  a 
wTitten  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  .^priI  13. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend 
on  the  number  of  requests  received  from 
members  of  the  public. 

(6)  Oral  Presentations  by  members  of 
the  public  will  be  permitted  only  on 
Wednesday.  April  27,  1994  before  the 
full  Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  1  copy  of  the 
presentation  by  April  13  and  make 
available  175  copies  of  any  material  that 
is  intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  vmtten 
statement  for  inclusion  in  the  minutes 
of  the  conference  must  submit  to  the 
DACOWITS  staff  one  copy  either  before 
or  by  the  close  of  the  conference. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  WTiting 
to  any  D.^COWITS  members  for 
transmittal  to  the  DACOWITS  Chair  or 
Director,  DACOWITS  and  Military 
Women  Matters,  to  consider. 


(10)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  rely  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  pubbc  will  be 
permitted  to  orally  question  the 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  the  official 
participants  have  asked  questions  and/ 
or  made  comments. 

Dated;  MaiT.h  4, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaiso:y 

Officer.  Department  of  Defense. 

[FR  Doc.  94-5408  Filed  3-8-94;  8:45  am) 

BILUNG  COOC  SO0O-O4-M 


Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  the  Proposed 
Realignment  of  the  Naval  Surface 
Warfare  Center,  White  Oak 
Detachment,  Silver  Spring,  MD 

Pursuant  to  section  102l2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  armounces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  realignment 
of  the  Naval  Surface  Warfare  Center 
(NSWC).  White  Oak  Detachment,  Silver 
Spring,  Marv'Iand.  This  action  is  being 
conducted  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L  101-510)  and  the 
specific  1993  base  closure  and 
realignment  decisions  which  became 
effective  in  September  1993. 

The  proposed  action  involves  the 
relocation  of  personnel  and  activities 
from  Naval  Sea  System.s  Command 
(NAVSEASYSCOM)  Headquarters. 
Arlington.  Virginia,  to  NSWC  White 
Oak. 

In  order  to  meet  the  facility  and 
operational  requirements  of 
NAVSEASYSCOM,  the  realignment  will 
require  900,000  to  1,300.000  square  feet 
of  facilities  at  NSWC  White  Oak.  These 
facility  and  operational  requirements 
will  be  met  through  the  utilization  of 
existing  space  (renovation  of  buildings) 
and/or  new  construction  of  facilities, 
such  as  administrative  buildings, 
parking  areas,  and  other  support 
facilities.  Approximately  4.000 
employees  will  be  relocated  to  NSWC 
White  Oak. 

Alternatives  addressed  in  the  EIS  will 
focus  on  means  of  meeting  realignment 
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requirements  at  NSWC  VVTiite  Oak, 
including  alternative  construction  site 
locations.  The  EIS  will  discuss 
environmental  impacts  resulting  from 
the  construction  and  operation  of 
facilities  as  well  as  expected  associated 
impacts  to  the  local  communities 
resulting  from  the  relocation  of  military/ 
civilian  personnel.  Major  environmental 
issues  that  will  be  addressed  in  the  EIS 
wiU  include,  but  not  be  limited  to, 
impacts  on  cultural  resources,  terrestrial 
and  aquatic  habitats,  storm  water  runoff, 
noise,  and  air  quality.  Other  impacts  to 
be  considered  will  include  impacts  to 
community  services,  such  as  school 
capacity,  infrastructure,  and  traffic. 
Cumulative  impacts  associated  with  the 
realignment  of  personnel  and  activities 
to  the  region  around  NSWC  White  Oak 
will  be  considered. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on  March 
31,  1994,  beginning  at  7:30  p.m.  at  the 
auditorium  in  the  main  building 
complex  at  Naval  Surface  Warefare 
Center,  White  Oak,  Silver  Spring, 
Marj'land.  This  meeting  will  be 
advertised  in  local  and  regional 
newspapers. 

A  brief  presentation  will  precede 
requests  for  pubUc  comment  and 
identification  of  additional  scoping 
items.  NavT  representatives  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regarding 
issues  of  concern.  It  is  important  that 
federal,  state,  and  local  agencies  and 
interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  his/her  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
\.vTi*ten  comments  in  addition  to,  or  in 
lieu  of.  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  to:  Commanding 
Officer.  Engineering  Field  Activity 
Chesapeake,  Naval  Facility  Engineering 
Command.  Building  212,  Washington 
Navy  Yard,  Washington.  DC  20374- 
5018,  (Attn:  Mike  Brvan  Code  20N), 
telephone  (202)  433-3387.  All 
comments  must  be  received  no  later 
than  April  16,  1994. 


Dated:  March  4.  1994. 
Michael  P.  Rummel. 

LCDR.  fAGC.  USS,  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-5403  Filed  3-a-94:  8:45  am] 

8ILUN0  CODE  3810-AE-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2466-002  Virginia] 

Appalachian  Power  Co.;  Availability  of 
Final  Environmental  Assessment 

March  3.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Niagara  Hydroelectric  Project, 
located  on  the  Roanoke  River  in 
Roanoke  County,  Virginia,  near  the  city 
of  Roanoke,  and  has  prepared  a  Final 
Environmental  Assessment  (E.A)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  existing  and 
potential  future  enviroiimental  impacts 
of  the  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
Llnwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-5401  Filed  3-8-94;  8:45  ami 

BILUNQ  CODE  S717-01-M 


[Project  No.  553-005  Washington] 

City  of  Seattle,  WA;  Availability  of  Draft 
Environmental  Assessment 

March  3, 1994. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Skagit  River  Hydroelectric 
Project,  located  on  the  Skagit  River  in 
Whatcom  County,  Washington,  near  the 


city  of  Marblemoimt,  and  has  prepared 
a  Draft  Envirorm^iental  Assessment 
(DEA)  for  the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
protective  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary',  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  Please  affix 
"Skagit  River  Hydroelectric  Project, 
FERC  No.  553-005"  to  all  comments. 
For  further  information,  contact  Mr. 
James  Hunter  at  (202)  219-2839. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-5402  Filed  3-&-94;  8:45  am] 

BILUNQ  CODE  e717-«1-M 

[Project  Nos.  2311-001;  2327-002] 

James  River-New  Hampshire  Electric, 
Inc.;  Amendment  to  Applications 

March  3.  1994. 

On  November  29,  1993,  James  River- 
New  Hampshire  Electric  Inc., 
(Applicant)  filed  an  application  to 
amend  its  applications  for  new  licenses 
for  the  Gorham  Hydroelectric  Project, 
FERC  No  2311-001,  and  the  Cascade 
Hydroelectric  Project,  FERC  No.  2327- 
002. 

For  the  Gorham  Project,  the  Applicant 
is  deleting  its  request  to  replace  two 
existing  generating  exciters  with  a  new 
1.3  M\V  capacity  unit.  The  project 
would  continue  to  operate  with  no 
m.odification,  and  have  a  total  capacity 
of4.8M\V. 

For  the  Cascade  Project,  the  Applicant 
is  deleting  its  request  to  add  the  Pulsifer 
Rips  expansion  which  would  have 
resulted  in  an  increase  of  13.2  MW  to 
the  project.  The  project  would  continue 
to  operate  with  no  modification  and 
have  a  total  capacity  of  9.0  MW. 

Both  projects  as  originally  proposed 
have  been  addressed  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Androscoggin  River  issued 
November  12,  1993.  We  are  providing 
an  opportunity  for  additional 
interventions  and  for  entities  to 
reconsider  their  terms,  conditions, 
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prescriptions  and  comments  submitted 
previously  with  respect  to  these  two 
apphcations.  Comments  and/or 
petitions  for  intervention  will  be  due  30 
days  from  the  date  of  issuance  of  this 
notice  with  response  comments  due  45 
days  from  the  date  of  issuance. 

Copies  of  the  applications  and 
amendments  are  available  for  inspection 
and  reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch  located  at  941  North  Capitol 
Street,  NE.,  room  3104.  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  James  River-New 
Hampshire  Electric,  Inc.,  50  Main  Street, 
BerUn.  NH  03570-2489.  or  by  calling 
(603)  752^600. 

The  applicant  contact  for  these 
projects  is  Mr.  George  W.  Hill,  650  Main 
Street.  Berlin.  NH  03570-2489.  (603) 
752-4600.  Contact  Ms.  Julie  Bernt  at 
(202)  219-2814  for  questions  relating  to 
this  proceeding. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5400  Filed  3-8-94;  8:45  am) 

BILLING  CODE  e717-01-M 


[Docket  No.  MT88-2&-010] 
Transwestern  Pipeline  Co.;  Tariff  Filing 

February  9. 1994. 

Take  notice  that  on  January  31.  1994. 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  11th  Revised 
Sheet  No.  73.  proposed  tp  become 
effective  February  1,  1994. 

Transwestern  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  by 
Transwestern  to  modify  section  19  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  certain 
organizational  changes  pursuant  to 
which  Transwestern  no  longer  shares  an 
operating  employee  with  its  sales 
marketing  division. 

Transwestern  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary  so  as  to  permit  the 
tariff  sheet  submitted  by  it  to  become 
effective  February  1,  1994. 

Transwestern  states  that  copies  of  the 
filing  were  served  upon  all  of 
Transwestem's  gas  utility  customers, 
interested  state  commissions,  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 


385.214  and  385.211  of  the 
Conunission's  Rules  and  Rpgulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  16.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheil. 
Secretary. 
[FR  Doc.  94-5379  Filed  3-8-94;  8:45  am) 

BILLING  CODE  871 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-591;FRL-4755-8] 

DowElanco  and  the  American 
Cyanamid  Co.;  Amended  Pesticide 
Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  firom 
DowElanco  and  the  American  Cyanamid 
Co.  a  number  of  amendments  to 
previously  issued  petitions  for  various 
agricultural  commodities. 
ADDRESSES:  By  mail,  subm.it  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2,  1921 
Jefferson  Davis  Uwy.,  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFH  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p  m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller.  Product  Manager 


(PM-23),  Registration  Division  (7505C). 
Of^ce  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM  #2. 1921  Jefferson  Davis 
Hwry.,  Arlington,  VA.  (703)-305-7830. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EP.A  has  received 
from  DowElanco.  9330  Zionsville  Rd., 
Indianapolis,  IN  46268-1189.  and  the 
American  Cyanamid  Co.,  P.O.  Box  0400, 
Princeton.  NJ  08543-0400.  amended 
notices  of  filing  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  .^^t 
(21  use.  346a)  for  food  additive 
petitions  (FAP)  that  originally  appeared 
in  the  Federal  Register  of  June  10,  1992 
(57  FR  24644,  June  10.  1992)  as  follows; 

1.  FAP2H5634.  DowElanco  submitted 
the  original  petition  that  appears  st  page 
24647  in  the  Federal  Register  of  June 
10,  1992  (57  FR  24647)  and  proposed  to 
amend  40  CFR  part  185  by  estabUshing 
a  food  additive  petition  to  permit 
combined  residues  of  the  soil 
microbicide  nitrapyrin  [2-chloro-6- 
(trichloromethyl)pyridine]  and  its 
metabolite,  6-chloropicolinic  acid,  in  or 
on  wheat  bran  at  2  parts  per  milHon 
(ppm)  and  wheat  shorts  at  1  ppm. 
DowElanco  has  amended  the  petition  to 
propose  amending  40  CFR  part  185  to 
establish  tolerances  for  the  chemical  in 
or  on  wheat,  bran  at  3  ppm  and  wheat, 
milled  fractions  (except  flour)  at  2  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  Method  ACR 
77.16. 

2.  FAP  2H5638.  The  American 
Cyanamid  Co.  submitted  the  original 
petition  that  appears  at  page  24647  in 
the  Federal  Register  of  June  10. 1992 
(57  FR  24647)  to  amend  40  CFR  part  186 
by  establishing  a  feed  additive 
regulation  to  permit  residues  of  the 
herbicide  difenzoquat  (1.2-dimethyl-3.5- 
diphenyl-lH-pyrazolium  ion),  derived 
from  application  of  the  difenzoquat 
methyl  sulfate  salt  and  calculated  as  the 
cation  in  or  on  barley  milled  fractions 
(except  flour),  and  wheat  milled 
fractions  (except  flour)  at  1.0  ppm  The 
amended  petition  proposes  to  amend  40 
CFR  part  185  to  establish  a  tolerance  for 
the  chemical  for  wheat,  bran  at  0.25 
ppm  and  to  amend  40  CFR  part  186  to 
establish  a  tolerance  for  the  chemical  for 
wheat,  shorts  at  0.25  ppm,  barley,  hulls 
at  1.0  ppm.  and  barley,  bran  at  1.0  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  Method  ACR 
77.16. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 
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Authority:  21  U.S.C.  34Ra  and  348. 
Dated.  February  25.  1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Di\ision,  Office 
cf  Pesticide  Programs. 

!r  R  Doc.  94-5297  Filed  3-8-94.  8:45  ami 
BtLUNQ  COOe  66«0-SO-F 


[OPP-180923;  FRL  4763-9] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Oxytetracycline; 
Solicitation  of  Public  Comment 

AGENCY:  En%  Lronmental  Protection 
.A^gpncy  (EP.-\). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
f  xemption  request  from  the  Michigan 
State  Department  of  .Agriculture 
(hereafter  referred  to  as  the 
"Apphcant")  for  use  of  the  pesticide 
ox>1etracycHne  (CAS  79-57-2)  to 
control  fire  blight  on  up  to  5000  acres 
of  apples  in  Van  Buren.  Kent  and 
Newaygo  counties.  In  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  e.xemption. 
DATES:  Comments  must  be  received  on 
or  before  March  24,  1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-lSOgza.'"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  D.C.  20460.  Fn  person, 
bring  comments  to;  Rm.  1128.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
.ArUngton,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Margarita  CoUantes,  Registration 
Division  (7505VV),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703)  308-8347. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFR.A) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  tlie  use  of  the  bactericide, 
oxvtetracycline.  available  as  Terramycin 
(EPA  Reg.  No.  618-104)  from  Merck  and 
Company,  Incorporated,  to  control  fire 
blight,  caused  by  Erwinia  amylovora,  on 
up  to  5000  acres  of  apples  in  Van  Buren, 
Kent  and  Newaygo  counties. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

According  to  the  Applicant,  fire  blight 
is  not  new  to  the  commercial  fruit 
production  in  Michigan.  The  bactericide 
commonly  used  to  control  fire  blight  has 
been  streptomycin.  However,  since 
1990.  resistance  in  the  pathogen  En\ima 
amvlovora  has  reduced  the  effectiveness 
of  streptomycin  for  fire  blight  control. 
The  Applicant  claims  that  none  of  the 
registered  pesticides  is  effective  against 
this  disease  and  that,  without  an 
effective  control,  growers  will  incur  a 
significant  economic  loss  during  the 
1994  growing  season. 

Under  the  proposed  exemption  a 
maximum  of  25,000  lbs  of  formulated 
product  could  be  used  (5.000  acres  x  1 
lb.  per  acre  x  5  applications  =  25,000 
lbs)  if  blight-conducive  weather 
occurred  throughout  the  bloom  period 
on  all  5,000  acres.  A  60-day  preharvest 
interval  will  be  observed.  In  addition, 
livestock  will  not  feed  on  the  crop  by- 
product or  graze  on  the  treated  orchards. 
Applications  would  be  made  between 
April  1,  1994,  and  July  1,  1994. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  Ihie  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  com^plete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
(40  CFR  166.24  (a)(6)l.  Exemptions  for 
the  use  of  oxj^etracycline  on  apples 
have  been  requested  and  granted  for  the 


past  3  years,  and  an  application  for 
registration  of  tliis  use  has  not  been 
submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
submit  WTitten  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  com.ments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Michigan  State  Department  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  2.  1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-5421  Filed  3-8-94;  8:45  am! 

BILUNG  COOE  6560-40-F 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Privacy  Act  of  1974;  Publication  of 
Notices  of  Systems  of  Records  and 
Proposed  New  Routine  Uses 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Notice;  publication  of  notices  of 
systems  of  records,  and  proposed  new 
routine  uses. 

SUMMARY:  This  notice  proposes  new 
routine  uses  for  two  of  the  Equal 
Employment  Opportunity  Commission's 
systems  of  records  and  proposes  a 
change  to  one  routine  use  found  in  ten 
of  its  systems  cf  records.  This  action 
also  makes  non-substantive  changes  in 
the  title  of  some  system  managers  or  the 
name  and  address  of  the  office  in  which 
systems  are  located  to  reflect  internal 
EEOC  reorganizations.  This  notice 
republishes  EEOC's  notices  for  its 
internal  and  Governmentwide  systems 
of  records  in  one  issue  of  the  Federal 
Register  so  that  an  accurate  and 
complete  text  of  the  notices  is  available 
for  use  by  individuals  and  by  agency 
Privacy  Act  officers. 
DATES:  The  non-substantive  changes  are 
effective  on  March  9,  1994.  The 
proposed  now  and  amended  routine 
uses  will  become  effective,  without 
further  notice,  on  May  9,  1994,  imless 
comments  dictate  othervvise. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Office  of  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  room  10402, 
1801  L  Street.  NW..  Washington,  DC 
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20507.  (Copies  of  this  notice  are 
available  in  the  following  alternate 
formats;  Large  print,  braille,  electronic 
file  on  computer  disk,  and  audio-tape. 
Copies  be  obtained  from  the 
Publications  Center  by  calling  1-800- 
699-3362. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inz(;o,  Associate  Legal 
Counsel,  Thomas  J.  Schlageter,  Assistant 
Legal  Counsel  or  Kathleen  Oram,  Senior 
Attorney  (202)  663-4669  (voice)  or  (202) 
663-7026  (TDD). 

SUPPLEMENTARY  INFORMATION:  The  Equal 
Emplo\-ment  Opportunity  Commission 
last  published  its  systems  notices  in 
1991.  To  be  in  conformance  with  case 
law,  the  Commission  is  proposing  to 
amend  one  of  the  routine  uses  found  in 
ton  of  its  notices  regarding  disclosing 
information  to  comply  with  a  subpoena. 
As  presently  written,  this  routine  use 
allows  the  system  manager  to  provide 
information  when  served  with  a 
subpoena,  even  if  the  Government  is  not 
a  party  to  the  litigation  or  to  the 
administrative  proceeding.  In  light  of 
Doe\.  Stephens.  851  F.2d  1457  (D.C. 
Cir.  1988)  and  Doe  v.  DiGenova,  779 
F.2d  74  (D.C.  Cir.  1985),  the 
Commission  has  decided  that  the 
issuance  of  a  subpoena  by  itself  no 
longer  qualifies  as  a  valid  routine  use 
under  subsection  (b)  of  the  Privacy  Act. 
Therefore,  the  Commission  will  no 
longer  make  disclosures  in  response  to 
a  subpoena  unless  the  Government  is  a 
party  to  the  judicial  or  administrative 
proceeding.  In  those  situations  where 
the  Government  is  not  a  party  to  the 
proceeding,  records  may  be  disclosed  if 
a  judge  has  actually  signed  the 
subpoena.  In  those  cases,  1he  disclosure 
will  be  made  in  accordance  with 
subsection  (b)(ll)  of  the  Privacy  Act. 

Other  changes  in  this  notice  are  the 
deletion  of  two  routine  uses  and 
addition  of  two  other  routine  uses  to 
one  system  of  records  and  the  addition 
of  a  routine  use  to  another  system  of 
records. 

A  brief  description  of  the  major 
changes  follows: 

EEOC-l     Age  and  Equal  Pay  Act 
Discrimination  Case  Files.  Routine  use 
"f  is  amended  as  described  above. 

EEOC-3    Title  VII  and  Americans 
With  Disabilities  Act  Discrimination 
Case  Files.  Routine  use  "f '  is  amended 
as  described  above. 

EEOC-5    Correspondence  and 
Congressional  Inquiries.  Routine  use 
"b"  is  amended  as  described  above. 

EEOC-7    Employee  Pay  and  Leave 
Records.  Routine  use  "j"  is  amended  as 
described  above. 

EEOC-8    Employee  Travel  and 
Reimbursement  Records.  Routine  use 
"f  is  amended  as  described  above. 


EEOC-9    Claims  Collection  Records. 
Routine  uses  "k"  and  "1"  are  removed. 
The  Commission  received  comments 
from  the  Internal  Revenue  Service 
indicating  that  the  disclosures  permitted 
under  them  are  overly  broad.  After 
reviewing  the  routine  uses,  EEOC  has 
determined  that  routine  uses  "k"  and 
"1"  are  not  necessary.  In  addition,  EEOC 
proposes  to  add  two  new  routine  uses 
to  this  system  to  permit  disclosure  of 
claims  collection  records  to  the  Defense 
Manpower  Data  Center,  Department  of 
Defense,  and  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  to  locate  federal  employees 
who  owe  debts  to  the  U.S.  Government 
under  EEOC  programs. 

EEOC-l  0    Grievance  Records. 
Routine  "d"  is  amended  as  described 
above. 

EEOC-l  1     Records  of  Adverse 
Actions  Against  Nonpreference  Eligibles 
in  the  Expected  Service.  Routine  use  "f* 
is  amended  as  described  above. 

EEOC-12    Telephone  Call  Detail 
Records.  Routine  use  "c"  is  amended  as 
described  above. 

EEOC-13  Employee  Identification 
Cards.  Routine  use  "c"  is  amended  as 
describe  above. 

EEOC/GOVT-1     Equal  Employment 
Opportunity  in  the  Federal  Complaint 
and  Appeal  Records.  Routine  use  "b"  is 
amended  as  described  above.  In 
addition,  the  Commission  proposes  to 
add  a  routine  use  permitting  disclosure 
of  EEO  complaint  and  appeal  records  in 
response  to  a  request  for  discovery  or  for 
appearance  of  a  witness,  when  the 
requested  information  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 
The  Commission  believes  that  the 
addition  of  this  routine  use  will 
facilitate  resolution  of  discrimination 
complaints  in  the  Federal  Government. 

The  proposed  routine  uses  noted 
above  meet  the  compatibility  criteria 
since  the  information  involved  is 
collected  for  the  purpose  of  the 
applicable  routine  uses.  We  anticipate 
that  any  disclosure  pursuant  to  these 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on  personal 
privacy. 

In  addition  to  the  changes  noted 
above,  the  Commission  has  amended 
several  system  notices  to  reflect  current 
office  names  and  has  amended 
appendix  A  to  reflect  current  addresses 
of  Commission  offices. 

A  complete  list  of  all  EEOC  systems 
of  records  is  published  below.  The 
complete  text  of  the  notices  follows. 


For  the  Commission. 
Tony  E.  Gallegos, 
Chairman. 

EEOC  Systems  of  Records 

F£OC-l     Age  and  Equal  Pay  Act 
Discrimination  Case  Files. 

EEOC-2    Attorney  Referral  Ust. 

EEOG-3    Title  VII  and  Americans  with 
Disabilities  Act  Discrimination  Case  Files. 

EEOC-4    Biographical  Files. 

EE(Xy-5    CorresfKindence  and 
Congressional  Inquiries. 

EEOC-e    Employee  Assistance  Program 
Records. 

EEOC-7    Employee  Pay  and  Leave 
Records. 

EEOC-S    Employee  Travel  and 
Reimbursement  Records. 

EEOC-9    Claims  Collection  Records. 

EEOC-10    Grievance  Records. 

EEOC-11    Records  of  Adverse  Actions 
Against  Nonpreference  Eligibles  in  the 
E,xcepted  Service. 

EEOG-12    Telephone  Call  Detail  Records. 

EEOC-13    Employee  Identification  Cards. 

EEC)C-14    Employee  Parking  Records. 

EEOOGOVT-1    Equal  Employment 
Opportunity  in  the  Federal  Government 
Complaint  and  App>eal  Records. 

EEOC-1 

SYSTEM  NAME: 

Age  and  Equal  Pay  Act  Discrimination 
Case  Files. 

SYSTEM  location: 

Field  Office  where  the  charge  or 
complaint  of  discrimination  was  filed 
(see  appendix  A). 

CATEGORIES  OF  INDtVIDUALS  COVERED  EY  THE 
SYSTEM: 

Persons  other  than  federal  employees 
and  applicants  who  file  charges  or 
complaints  with  EEOC  alleging  that  an 
employer,  employment  agency  or  labor 
organization  has  violated  the  Age 
Discrimination  in  Employment  Act  of 
1967  or  the  Equal  Pay  Act  of  1963. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  records 
compiled  during  the  investigation  of  age 
and  equal  pay  discrimination  cases. 
These  records  include: 

a.  Documents  submitted  by  charging 
party  or  complainant  such  as  charge  of 
discrimination,  personal  interview 
statement,  and  correspondence. 

b.  Documents  submitted  by  employer 
such  as  statement  of  position, 
correspondence,  statements  of 
witnesses,  documentary  evidence  such 
as  personnel  files,  records  of  earnings, 
employee  benefit  plans,  seniority  list, 
job  titles  and  descriptions,  applicant 
data,  organizational  charts,  collective 
bargaining  agreements,  petition  to 
revoke  or  modify  subpoena. 

c.  Records  gathered  and  generated  by 
EEOC  in  the  course  of  its  investigation 
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such  as  letters  of  referral  to  state  fair 
emplovTnent  practices  agencies, 
correspondence  with  state  fair 
emplo\Tnent  practices  agencies,  witness 
statements,  investigator's  notes, 
investigative  plan,  report  of  Initial  and 
exit  interview,  investigator's  analyses  of 
evidence  and  charge,  subpoenas, 
decisions  and  letters  of  determination. 
conciliation  agreements, 
correspondence  and  any  additional 
evidence  gathered  during  the  course  of 
the  investigation. 

AUTHORfTY  FOR  MAtHTEHAHCt  Of  THE  SYSTEM: 

5  use.  301;  29  U.S.C.  209.  211.  216. 
217.  635;  44  use.  3101. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  WCLUOINC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES; 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
a  federal,  state,  or  local  agency  or  third 
party  as  may  be  appropriate  or 
necessary  to  perform  the  Commission's 
functions  under  the  Age  Discrimination 
in  Employment  Act  or  Equal  Pay  Act. 

b.  To  disclose  information  contained 
in  these  records  to  state  and  local 
agencies  administering  state  or  local  fair 
emplo>'ment  practices  laws. 

c.  To  disclose  non-confidential  and 
non-privileged  information  from  closed 
ADEA/EPA  case  files  (a  file  is  closed 
when  the  Commission  has  terminated 
Its  investigation  and  has  decided  not  to 
sue)  to  the  employer  where  a  lawsuit 
has  been  filed  against  the  employer 
involving  that  information,  to  other 
employees  of  the  same  employer  who 
have  been  notified  by  the  Commission 
of  their  right  under  29  U.S.C.  216  to  file 
a  lawsuit  on  their  own  behalf,  and  their 
rtpresentatives. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  a  party  to  the  charge. 

e.  To  disclose  pertinent  information  to 
the  appropriate  federal,  state  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation  or  order, 
where  the  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
rf'gulalion. 

f.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

These  records  are  maintained  in  file 
folders  and  in  computer  processable 
storage  media. 

RETRIEVABtLmr: 

These  records  are  cross-indexed  by 
charging  party  name,  employer  name 
and  charge  number.  The  records  may  be 
retrieved  by  any  of  the  above  three 
indexes. 

SAFEGUARDS: 

Paper  records  are  maintained  in  a 
secured  area  to  which  only  authorized 
personnel  have  access.  Access  to  and 
use  of  these  records  is  limited  to  those 
persons  whose  official  duties  require 
such  access.  The  premises  are  locked 
when  authorized  personnel  are  not  on 
duty.  Access  to  computerized  records  is 
limited,  through  use  of  access  codes  and 
entry  logs,  to  those  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Cases  that  are  dismissed  or  closed  for 
other  than  no  cause  are  destroyed  six 
months  following  the  date  of  dismissal 
or  closure.  No  cause  files  that  are  of 
value  in  the  development  of  future  class 
action  or  pattern  and  practice  cases  are 
retired  to  the  Federal  Records  Center 
one  year  after  the  date  of  the  last  action 
and  destroyed  after  three  additional 
years.  All  other  no  cause  files  are 
destroyed  one  year  after  the  date  of  the 
last  action.  Negotiated  settlement  files 
are  destroyed  one  year  after  the  calendar 
year  in  which  the  settlement  agreement 
is  signed  or  after  all  obligations  under 
the  agreement  are  satisfied,  whichever 
occurs  later.  Where  monetary  benefits 
are  reahzed  in  concurrent  Age,  Equal 
Pay,  and  Title  VII  cases,  the  file  is 
destroyed  three  years  after  the  date  of 
the  last  action.  Other  files  are  retired  to 
the  Federal  Records  Center  one  year 
after  the  date  of  the  last  action, 
including  action  in  the  federal  courts  or 
the  last  compliance  review  (the  final 
report  submitted  by  the  respondent  after 
conciliation  to  indicate  compUance)  and 
destroyed  after  three  additional  years. 
except  landmark  cases.  Landmark  cases 
are  transferred  to  the  nearest  Federal 
Records  Center  two  years  after  final 
court  action  and  offered  to  the  National 
Archives  ten  years  after  final  court 
action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  field  office  where  the 
charge  was  filed  (see  appendix  A). 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempt  under  5  U.S.C. 
552a(k)(2)  fi-om  subsections  (c)(3).  (d). 
(e)(1).  (e)(4)(G).  (e)(4)(H).  (e)(4)(l)  and  (f) 
ofthe.^ct. 

EEOC-2 

SYSTEM  NAME: 

Attorney  Referral  List. 

SYSTEM  LOCATION: 

All  District  Offices  (see  appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Attorneys  who  represent  plaintiffs  in 
employment  discrimination  litigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  attorneys' 
names,  business  addresses  and 
telephone  nimibers,  the  nature  and 
amount  of  civil  rights  litigation 
experience,  state  and  federal  bar 
admission,  whether  the  attorneys  have 
the  capacity  and  desire  to  handle  class 
actions;  whether  the  attorneys  charge 
consuhation  fees  (and  how  much); 
whether  the  attorneys  will  waive  the 
consultation  fee;  the  tv'pes  of  fee 
arrangements  the  attorneys  will  accept, 
and  whether  the  attorneys  speak  a 
foreign  language  fluently. 

AUTHROrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2000e-4(g);  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDtNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used; 

a.  To  refer  charging  parties  to 
attorneys  who  handle  Utigation  of 
emplov-ment  discrimination  lawsuits. 

b.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  prepared  forms  and  index 
cards. 

RETRiEVABiLrrr: 

Indexed  alphabetically  by  names  of 
the  attorneys. 

SAFEGUARDS: 

Access  to  this  system  of  records  is 
restricted  to  EEOC  personnel  who  have 
a  legitimate  use  for  the  information. 
This  system  is  stored  in  filing  cabinets. 

RETENTION  AND  DISPOSAL: 

Files  are  reviewed  and  updated 
annually. 
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SYSTEM  MANAGER  AND  ADDRESS: 

Regional  Attorney  at  each  District 
Office  (see  appendix  A). 

NOTtRCATlON  PROCEDURE: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
appropriate  system  manager.  It  is 
necessary  to  furnish  the  following 
information:  (1)  Full  name  of  the 
individual  whose  records  are  requested; 
(2)  mailing  address  to  which  reply 
should  be  sent. 

RECORD  ACCESS  PROCEOCRES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  on  whom  the  record  is 
maintained. 

CEOC-3 

SYSTEM  NAME: 

Title  VII  and  Americans  With 
Disabihties  Act  Discrimination  Case 
Files. 

SYSTEM  LOCATION: 

Field  Office  where  the  charge  of 
discrimination  was  filed  (see  appendix 
A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons,  other  than  federal  employees 
and  applicants,  who  file  charges 
alleging  that  an  employer,  employment 
agency,  labor  organization  or  joint  labor- 
management  apprenticeship  committee 
has  violated  Title  VII  of  the  Civil  Rights 
Act  of  1964  or  the  Americans  With 
Disabilities  Act  of  1990,  or  both. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records 
compiled  during  the  investigation  of 
race,  color,  religion,  sex,  and  national 
origin  discrimination  cases  and  cases  of 
discrimination  against  individuals  with 
disabilities.  These  records  include: 

a.  Documents  submitted  by  charging 
party,  such  as  charge  of  discrimination, 
personal  interview  statement,  medical 
records  and  correspondence. 

b.  Documents  submitted  by  employer 
such  as  statement  of  position, 
correspondence,  statements  of 
witnesses,  documentary  evidence  such 
as  personnel  files,  records  of  earnings, 
EEO  data,  employee  benefit  plans, 
seniority  list,  job  titles  and  descriptions, 
applicant  data,  organizational  charges, 
collective  bargaining  agreements, 
petition  to  revoke  or  modify  subpoena. 

c.  Records  gathered  and  generated  by 
EEOC  in  the  course  of  its  investigation 
such  as  letters  to  state  or  local  fair 


emplo>Tnent  practice  agencies, 
correspondence  with  state  fair 
emplovment  practice  agencies,  witness 
statements,  investigator's  notes, 
investigative  plan,  investigator's 
analyses  of  the  evidence  and  charge, 
report  cf  initial  and  exit  interviews, 
copy  of  deferral  to  state,  subpoenas, 
decisions  and  letters  of  determination, 
analysis  of  deferral  agency  action, 
conciliation  agreements, 
correspondence  and  any  additional 
evidence  gathered  during  the  course  cf 
the  investigation. 

AUTHORrrV  FOR  MAIKTEhANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  42  U.S.C.  2000e-5,  S 
and  -9;  42  U.S.C.  12117;  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
a  federal,  state,  or  local  agency  or  third 
party  as  may  be  appropriate  or 
necessary  to  perform  the  Commission's 
hinctions  under  Title  \1I  of  the  Civil 
Rights  Act  of  1964  and  the  Americans 
With  Disabilities  Act  of  1990. 

b.  To  disclose  information  contained 
in  these  records  to  state  and  local 
agencies  administering  state  or  local  fair 
employment  practices  laws. 

c.  To  disclose  non-confidential  or 
non-privileged  information  contained  in 
these  records  to  the  following  persons 
after  a  notice  of  right  to  sue  has  been 
issued: 

1.  Aggrieved  persons  and  their 
attorneys  in  case  files  involving 
Commissioner  Charges  provided  that 
such  persons  have  been  notified  of  their 
status  as  aggrieved  persons; 

2.  Persons  or  organizations  filing  on 
behalf  of  an  aggrieved  person  provided 
that  the  aggrieved  person  has  given 
wTitten  authorization  to  the  person  who 
filed  on  his  or  her  behalf  to  act  as  tlie 
aggrieved  person's  agent  for  this 
purpose,  and  their  attorneys; 

3.  Employers  and  their  attorneys, 
provided  that  the  charging  party  or 
aggrieved  person  has  filed  suit  under 
Title  VII  or  the  Americans  With 
Disabilities  Act,  or  both. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
ft-om  the  congressional  office  made  at 
the  request  of  the  individual. 

e.  To  disclose  j>ertinent  information  to 
the  appropriate  federal,  state  or  local 
agencies  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 


violation  of  civil  or  criminal  law  or 
regulation. 

f.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

POLICIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IK  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  in  computer  processable 
storage  media. 

RETRiEVABiLrnr: 

These  records  are  cross-indexed  by 
charging  party  name,  employer  name 
and  charge  number.  The  records  may  be 
retrieved  by  any  of  the  above  three 
indexes. 

SAFEGUARDS: 

Paper  records  are  m«iintained  in  a 
secured  area  to  which  only  authorized 
personnel  have  access.  Access  to  and 
use  of  these  records  is  limited  to  those 
persons  whose  official  duties  require 
such  access.  The  premises  are  locked 
when  authorized  personnel  are  not  on 
duty.  Access  to  computerized  records  is 
limited,  through  use  of  access  codes  and 
entry  logs,  to  those  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Cases  that  are  dismissed  or  closed  for 
other  than  no  cause  are  destroyed  six 
months  following  the  date  of  dismissal 
or  closure.  No  cause  files  that  are  of 
value  in  the  development  of  future  class 
action  or  pattern  and  practice  cases  are 
retired  to  the  Federal  Records  Center 
one  year  after  the  date  of  the  last  action 
and  destroyed  after  three  additional 
years.  All  other  no  cause  files  are 
destroyed  one  year  after  the  date  of  the 
last  action.  Negotiated  settlement  files 
are  destroyed  one  year  after  the  calendar 
year  in  which  the  settlement  agreement 
is  signed  or  after  all  obligations  under 
the  agreement  are  satisfied,  whichever 
occurs  later.  Where  monetary  benefits 
are  realized  in  concurrent  Age.  Equal 
Pay,  Title  VIl  and  Americans  With 
Disabilities  Act  cases,  the  file  is 
destroyed  three  years  after  the  date  of 
the  last  action.  Other  files  are  retired  to 
the  Federal  Records  Center  one  year 
after  the  date  of  the  last  action, 
including  action  in  the  federal  courts  or 
the  last  compliance  review  (the  final 
report  submitted  by  the  respondent  after 
conciliation  to  indicate  compliance)  and 
destroyed  after  three  additional  years, 
except  landmark  cases.  Landmark  cases 
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are  transferred  to  the  nearest  Federal 
Records  Center  two  years  after  final 
court  action  and  offered  to  the  National 
Archives  ten  years  after  final  court 
action. 

SYSTEM  lAANAGEP(S)  AND  ADDRESS: 

Director  of  the  field  office  where  the 
charge  was  filed. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PflOVISK>NS 
Of  THE  ACT: 

This  system  is  exempt  under  5  U.S.C. 
552a(k)(2)  from  subsection  (c)(3).  (d). 
(e)(1).  (e)(4)(G).  (e)(4)(H),  (e)(4)(I).  and  (0 
of  the  Act. 

EEOC-4 

SYSTEM  NAME: 

Biographical  Files. 

SYSTEM  LOCATION: 

Office  of  Communications  and 
Legislative  Affairs.  Equal  Employment 
Opportunity  Commission,  1801  L  Street. 
N\V.,  Washington,  DC  20507. 

CATEGORIES  OF  INDCVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Commissioners, 
General  Counsels  and  Commission 
officials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  for  each  the  name,  date  and 
place  of  birth,  education.  emplojTnent 
history',  and  other  biographical 
information. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101.  42  U.S.C.  2000e-4. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used. 

a.  To  a.aswer  public  and  congressional 
inquiries  regarding  EEOC 
Commissioners,  General  Counsels  and 
Commission  officials. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSJNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  locking  metal  file  cabinets 
available  to  office  employees. 

RETRIEVABIUTY: 

Indexed  by  last  name  of  the 
Commissioner,  General  Counsel  or 
Commission  official. 

SAFEGUARDS: 

Files  are  kept  in  the  Office  of 

Communications  and  Legislative 
.affairs,  which  is  locked  evenings, 
weekends  and  holidays. 

RETEVnON  AND  DISPOSAL: 

Maintained  permanently. 


SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Communications 
and  Legislative  Affairs,  Equal 
Employment  Opportunity  Commission. 
1801  L  Street.  NW.,  Washington.  DC 
20507. 

NOTIFICATION  PROCEDURES: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  All  inquiries  should 
furnish  the  full  name  of  the  individual 
and  the  mailing  address  to  which  the 
reply  should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 
Same  as  above. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains. 

EEOC-5 

SYSTEM  NAME: 

Correspondence  and  Congressional 
Inquiries. 

SYSTEM  L0CATK3N: 

Office  of  Communications  and 
Legislative  Affairs,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW.,  Washington,  DC  20507. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Charging  parties,  members  of  the 
general  public,  members  of  Congress 
and  current  and  former  EEOC 
employees  who  write  letters  to  EEOC 
seeking  information  or  assistance  whose 
inquiries  are  referred  to  the  Office  of 
Communications  and  Legislative  Affairs 
for  response. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

a.  Inquiries  from  Members  of 
Congress,  the  White  House  and 
members  of  the  general  public, 
including  current  and  former  EEOC 
employees. 

b.  EEOC  responses  to  the  above 
inquiries. 

c.  Computer  tracking  system 
indicating  the  dates  inquiries  are 
received,  to  whom  and  when  they  are 
assigned  for  response  and  the  dates  they 
are  answered. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  2000e-4. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  to  an  inquiry 
from  the  congressional  office  at  the 
request  of  the  individual. 

b.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  die 
govermnent  is  a  party  to  the  judicial  or 
administrative  proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
cabinets  and  on  computer  tape. 

RETRIEVABIUTY: 

Correspondence  fi-om  members  of 
Congress  is  indexed  alphabetically  by 
the  last  name  of  the  member.  General 
correspondence  are  indexed 
alphabetically  by  the  last  name  of  the 
individual  making  the  inquir>'  or  on 
whose  behalf  the  inquiry  is  made. 
Computer  entries  are  retrievable  by 
name  of  author  of  a  letter,  by  name  of 
person  or  office  referring  letter  to  the 
Office  of  Communications  and 
Legislative  Affairs,  by  subject,  by  key 
word,  by  reference  number,  by  name  of 
person  to  whom  assigned,  and  by  dates 
assigned,  due  and  answered. 

SAFEGUARDS: 

Files  are  kept  in  locking  metal 
cabinets  in  the  Office  of 
Communications  and  Legislative 
Affairs,  which  is  locked  evenings, 
weekends  and  holidays.  Computer 
information  is  coded  with  access 
limited  to  employees  of  the  Office  of 
Communications  and  Legislative  Affairs 
and  the  Office  of  Information  Systems 
Services. 

RETENTION  AND  DISPOSAL: 

Correspondence  is  maintained  for 
three  years  from  the  date  of  the  last 
correspondence  and  then  destroyed. 
Correspondence  control  information  is 
maintained  in  the  computer  for  four 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Communications 
and  Legislative  Affairs,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street.  N\\'.,  Washington.  DC 
20507. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  All  inquiries  should 
furnish  the  full  name  of  the  individual 
and  the  mailing  address  to  which  the 
reply  should  be  mailed. 
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RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

COKTtSTTMG  RECORDS  ?flOCn)UBES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Members  of  Congress,  their  staffs,  the 
White  House,  charging  parties,  members 
of  the  general  pubUc,  cun«nt  and  former 
EEOC  employees. 

EEOC-6 

SYSTEM  NAME: 

Employee  Assistance  Program 
Records. 

SYSTEM  LOCATIOH: 

Employee  Assistance  Program 
contractor. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  EEOC  employees  who  have 
been  referred  to  or  contacted  the 
Employee  Assistance  Program  because 
of  personal  problems,  emotional 
problems,  or  alcohol  or  drug  abuse. 

CATEGORrES  OF  RECORDS  tN  TME  SYSTEM: 

May  contain  information  relating  to 
individuals  counseled  by  the  Employee 
Assistance  Program  including 
supervisor's  referral  (if  the  employee 
was  referred  by  the  super\isor), 
documentation  of  visits  to  employee 
counselors  (federal,  state,  local 
government,  or  private),  and  notes  or 
records  made  by  the  counselor  of 
discussions  held  with  the  employee  or 
with  the  physician,  therapist  or  health 
care  professional  of  the  employee.  In 
addition,  records  in  this  system  may 
include  documentation  of  treatment  by 
a  therapist  at  a  federal,  state,  local 
government,  or  private  institution, 
summary  information  produced  at  case 
closure,  and  other  docu:nents  deemed 
pertinent  to  the  provision  oj  program 
sendees  to  the  employee. 

AUTHORnY  FOR  MA»^fTENANCE  OF  THE  SYSTBil: 

42  U.S  C.  290dd-l  and  -3;  290ee-l 
and  -3;  5  U.S.C.  7901;  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  !N  THE 
SYSTEM,  IMXUO'NG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  infonnation  to 
authorized  personnel  of  the  contractor 
that  administers  the  EEOC  Employee 
Assistance  Program. 

b.  To  disclose  information  to  medical 
personnel  to  meet  a  bona  fide  medical 
emergency. 

c  To  disclose  infonnation  to  qualified 
personnel  for  the  purpose  of  conducting 
scientific  research,  mtinagement  audits. 


financial  audits,  or  program  evaluation, 
but  such  personnel  may  not  identify, 
directly  or  indirectly,  any  individual 
patient  in  any  report  or  otherwise 
disclose  patient  identities  in  any 
manner  (when  such  records  are 
provided  to  qualified  researchers 
ernployed  by  the  Commission,  all 
patient  identif\-ing  information  shall  be 
removed). 

Note:  Disclosure  of  these  records  beyond 
ofTicials  of  the  Commission  having  a  bona 
fide  need  for  them  or  to  the  person  to  whom 
they  fjertain  is  rarely  made  because 
disclosures  of  infonnation  {jertaining  to  an 
individual  with  a  history  of  alcohol  or  drug 
abuse  must  be  limited  to  comply  with  the 
restrictions  of  the  regulations  regarding  the 
Confidentiality  of  Alcohol  and  Drug  Abuse 
Patient  Records,  42  CFR  part  2,  as  authorized 
by  42  U.S.C.  290dd-3  and  290ee-3.  Records 
p>ertaining  to  the  physical  and  mental  fitness 
of  employees  are,  as  a  matter  of  Commission 
policy,  afforded  the  same  degree  of 
confidentiality  and  are  generally  not 
disclosed. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  PN  THE  SYSTEM: 

STORAGE; 

Maintained  in  file  folders. 

RETRIEVABILmr: 

Indexed  by  name  of  employee. 

SAFEGUARDS: 

Files  are  maintained  in  locked 
cabinets  accessible  only  to  Employee 
Assistance  Program  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  three  years 
after  the  employee  has  ceased  contact 
with  the  counselor  or  until  the 
employee's  separation  or  transfer, 
whichever  comes  first. 

SYSTEMS  MANAGER(S)  AND  ADDRESSES: 

Administrator,  Employee  Assistance 
Program,  Office  of  Management,  Equal 
Employment  Opportunity  Commission, 
1801  L' Street  NW.,  Washington,  DC 
20507;  Field  Office  Directors  (see 
appendix  A). 

NOTIFICATION  PROCEDURES: 

Any  person  wanting  to  know  whether 
this  system  of  records  contains 
information  about  him  or  her  should 
contact  the  appropriate  system  manager. 
Such  person  should  provide  his  or  her 
full  name,  date  of  birth,  and  social 
security  number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  these  records  are: 


a.  The  employee  or  members  of  the 
employee's  family; 

b.  Persons  to  whom  the  employee  has 
been  referred  for  assistance; 

c.  Commission  officers  and 
employees; 

d.  Program  counselors. 

EEOC-7 

SYSTEM  NAME: 

Em.ployee  Pay  and  Leave  Records. 

SYSTEM  LOCATION: 

All  locations  fisted  in  appendix  A. 

categories  of  inofvtouals  covered  by  tme 
system: 

Current  and  former  employees  of 
EEOC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Time  and  attendance  cards  and  forms; 
leave  records  (includes  employee  name, 
branch  or  office,  pay  period  ending, 
leave  and  overtime  used  during  the  pay 
period);  requests  for  leave  (earned  or 
advanced)  or  leave  of  absence;  requests 
for  an  authorization  of  overtime;  annual 
attendance  record  (indicates  name, 
social  security  number,  service 
computation  date,  hours  and  dates 
worked  and  taken  as  leave,  pay  plan, 
salary  and  occupation  code,  grade,  leave 
earned  and  used);  thrift  savings  plan 
participation,  deductions  for  medicare, 
FICA,  taxes,  life  and  health  insurance, 
union  contributions,  charitable 
contributions,  savings  allotments  and 
bond  issuance  and  bond  balance. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use.  301,44  U.S.C.  3101 

ROUTINE  USES  OF  PECORDS  MAINTAfNED  fN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

These  records  and  information  iti 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

b.  To  provide  a  copy  of  an  employees 
Department  of  the  Treasury  Form  VV-2, 
Wage  and  Tax  Statement,  to  the  state, 
city  or  other  local  jurisdiction  which  is 
authorized  to  tax  the  employee's 
compensation.  The  record  will  be 
provided  in  accordance  with  a 
withholding  agreement  between  the 
state,  city  or  other  jurisdiction  and  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516,  5517,  or  5520,  or  in 
response  to  a  written  request  from  an 
appropriate  official  of  the  taxing 
jurisdiction.  The  request  must  include  a 
copy  of  the  applicable  statute  or 
ordinance  authorizing  the  taxation  of 
compensation  and  should  indicate 
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whether  the  authority  of  the  jurisdiction 
to  tax  their  employee  is  based  on  place 
of  residence,  place  of  employment,  or 
both. 

c.  To  disclose  copies  of  executed  city 
tax  withholding  certificates  to  a  city 
pursuant  to  a  withholding  agreement 
between  the  city  and  the  Department  of 
the  Treasury  (5  U.S.C.  5520)  in  response 
to  a  written  request  from  an  appropriate 
city  official. 

d.  To  disclose  the  social  security 
number  only,  in  the  absence  of  a 
withholding  agreement,  to  a  taxing 
jurisdiction  that  has  furnished  this 
agency  with  evidence  of  its  independent 
authority  to  compel  disclosure  of  the 
social  security  number,  in  accordance 
with  section  7  of  the  Privacy  Act,  5 
U.S.C  552a  note. 

e.  To  disclose  pertinent  information  to 
the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

f.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia's 
Government  information  in  connection 
with  the  hiring  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant, 
or  other  benefits  by  the  requesting 
agency,  or  the  lawful  statutory, 
administrative,  or  investigative  purpose 
of  the  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  re<}uestmg  agency's  decision. 

g.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
emplovTnent  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

h.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
with  the  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

i.  To  disclose  officers  and  employees 
of  the  General  Services  Administration 
in  connection  with  administrative 
services  provided  to  this  agency  under 
agreement  with  GSA. 

j.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 


government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

CXSCLOSunE  TO  CONSUMER  REP0RT1N0 
AGENCIES: 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RrmiEVINQ,  ACCESSMQ,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  magnetic  tape  and  in  file 
folders. 

RETRIEVABIUTY: 

Inde.xed  by  an  assigned  employee 
code. 

SAFEGUARDS: 

Access  to  these  records  is  limited  to 
employees  whose  official  duties  require 
such  access. 

RETENTION  AND  DISPOSAL: 

The  records  are  destroyed  after  three 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  each  Commission  Office 
(See  Appendix  A). 

NOTIRCATION  PROCEDURE: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  It  is  necessary  to 
furnish  the  following  information:  (1) 
Name;  (2)  social  security  number;  (3) 
mailing  address  to  which  the  response 
is  to  be  sent. 

RECORD  ACCESS  PROCEDURES: 

.  Same  as  above. 

COffTESTINQ  RECORD  PROCEDURES: 
Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Official  personnel  folder,  data 
submitted  by  employees  and  data 
submitted  by  the  offices  where  the 
individuals  are  or  were  employed. 

EEOC-8 

SYSTEM  NAME: 

Employee  Travel  and  Reimbursement 
Records. 

SYSTEM  LOCATION: 

All  locations  listed  in  appendix  A. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  travel  orders,  travel 
vouchers,  records  of  travel  advances. 


amounts  owed  the  agency  by  employees 
for  travel  and  other  purposes,  amounts 
payable  to  the  employee  for  travel  and 
other  purposes,  payments  made  to  the 
employees  for  travel  and  other 
reimbursable  transactions  and  a  record 
of  the  difference  between  the  cost  of 
official  travel  as  estimated  in  the  travel 
order  and  the  amount  actually  expended 
by  the  employee. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
31  U.S.C.  3512,  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia's 
Government,  information  in  connection 
with  the  hiring  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant, 
or  other  benefits  by  the  requesting 
agency,  or  the  lawful  statutor>', 
administrative,  or  investigative  purpose 
of  the  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision. 

c.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

d.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
with  the  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

e.  To  disclose  to  officers  and 
employees  of  the  General  Services 
Administration  in  connection  with 
administrative  services  provided  to  this 
agency  under  agreement  with  GSA. 

f.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 
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g.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681aff))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  rCR  STORING, 
RETRIEViNG,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  prepared  forms. 

retrievabiuty: 

Indexed  alphabetically  by  name, 
social  security  number,  and/or 
chronologically  by  event  and  name. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure.  Files  are 
stored  in  standard  cabinets,  safes  and 
secured  rooms. 

RETENTION  AND  DISPOSAL: 

These  records  are  destroyed  in 
accordance  with  GSA  General  Records 
Schedule  2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Financial  Management 
Division.  Financial  and  Resource 
Management  Services.  EEOC,  1801  L 
Street,  NW..  Washington,  DC  20507. 

NOTIFICATION  PROCEDURE: 

Employees  of  the  Commission 
wishing  to  know  whether  information 
about  them  is  maintained  in  this  system 
of  records  should  address  inquiries  to 
the  Director  of  the  Office  where 
employed  (see  appendix  A).  The 
individual  should  provide  his  or  her  full 
name,  date  of  birth,  social  security 
number  and  mailing  address, 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Bills,  receipts  and  claims  presented 
by  employees  and  original  data 
generated  by  the  Commission. 

EEOC-9 

SYSTEM  NAME: 

Claims  Collection  Records. 


SYSTEM  LOCATION: 

These  records  are  located  in  the 
Finance  Management  Division, 
Financial  and  Resource  Management 
Services,  Office  of  Management.  Equal 
Employment  Opportunity  Commission, 
1801  L  Street  N\V.,  Washington,  DC 
20507. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  is  indebted  to  the 
United  States  as  a  result  of  his  or  her 
interaction  or  financial  activities  with 
the  Commission  or  another  federal 
agency  including,  but  not  Umited  to, 
any  current  or  former  Commission 
employee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contai.Ts: 

a.  Case  Files.  These  files  contain 
information  and  evidence  on  the 
identity  and  location  of  the  individual 
who  is  subject  to  a  claim,  the  origin  and 
amount  of  the  indebtedness,  decisions 
and  determinations  regarding  a  claim, 
actions  taken  to  collect  a  claim,  and  the 
results  of  those  actions.  Depending  on 
the  status  of  a  claim,  a  case  file  may 
include  such  records  as  documents 
evidencing  indebtedness,  written 
demands  for  payment,  required  notices, 
financial  statements,  medical  disability 
statements,  agency  investigative  reports, 
credit  reports,  written  agreements  for 
payment,  intra-agency  and  inter-agency 
memoranda  of  consultation  and  opinion 
on  the  collection  action,  documentation 
resulting  from  a  hearing,  requests  for 
w'aiver.  requests  for  reconsideration, 
written  determinations  and  decisions, 
certifications  of  indebtedness  by  this  or 
another  agency,  counterclaims, 
judgments  and  documents  evidencing 
payment  or  compromise  of  the  debt. 

b.  Internal  Revenue  Service  (IRS) 
Mailing  Address  Index.  Consists  of 
cards  containing  the  name  or  other 
identifying  information  on  the 
individual  for  whom  mailing  address 
information  has  been  requested  and 
received  from  the  IRS,  the  date  on 
which  this  infonnation  was  received 
from  the  IRS.  and  the  purpose  to  which 
the  information  has  been  put. 

c.  Index  on  Disclosures  to  Consumer 
Reporting  Agencies.  Records  containing 
the  name  and  other  identifying 
information  on  the  individual  whose 
delinquent  debt  has  been  reported  to 
consumer  reporting  agencies,  i.e..  credit 
bureaus,  and  the  kind  and  type  of 
information  reported. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  5514, 5522.  5584.  5705. 
5724(f};  15  U.S.C.  1692;  26  US.C.  6331; 
31 U.S.C.  3701, 3702, 3711.  3716,  3717. 


3718,  3719;  44  U.S.C.  3101;  4  CFR  parts 
91-93.  101-105. 

ROUTINE  USES  OF  RECORDS  MAIVTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to 
appropriate  officials  and  employees  of 
the  Department  of  justice  for  the 
purposes  of  htigation  and  forced 
collection  on  administratively 
uncollected  debts. 

b.  To  disclose  information  to 
appropriate  officials  of  the  Department 
of  the  Treasiu7  and  the  Office  of 
Management  and  Budget  to  provide 
reports  on  debt  collection  activities. 

c.  To  disclose  information  to  another 
federal  agency  for  the  purpose  of 
collecting  a  debt  owed  to  the 
Commission  by  an  individual  through 
salary  offset  or  administrative  offset 
undertaken  by  the  other  agency  upon 
proper  certification  or  evidence  of  the 
debt  owed  from  the  Commission. 

d.  To  disclose  information  to  another 
federal  agency  for  the  purpose  of 
collecting  a  debt  owed  to  that  agency  by 
an  individual  through  salary  offset  or 
administrative  offset  undertaken  by  the 
Commission  upon  proper  certification 
or  evidence  of  the  debt  owed  from  the 
other  agency. 

e.  To  disclose  a  debtor's  name  and 
social  security  number  to  the  Secretar/ 
of  tlie  Treasury  or  his  or  her  designee  for 
the  purpose  of  obtaining  the  debtor's 
mailing  address  from  the  IRS. 

f.  To  disclose  mailing  addresses 
obtained  from  the  IRS  to  consumer 
reporting  agencies  only  for  the  limited 
purpose  of  obtaining  a  commercial 
credit  report  on  the  particular  taxpayer. 

g.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

h.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

i.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia's  government 
in  response  to  its  request,  or  at  the 
initiation  of  the  agency  maintaining  the 
records,  information  in  connection  with 
the  hiring  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifj'ing  of  jobs. 
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the  letting  of  a  contraa.  the  issuance  of 
a  license,  grant,  or  other  beiiefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
rplevant  and  necessary  to  the  requesting 
agency's  decision. 

j.  To  disclose  to  officers  and 
employees  of  the  General  Services 
Administration  in  connection  with 
administrative  services  provided  to  this 
agency  under  agreement  with  GSA. 
k.  To  disclose  information  to  the 
Defense  Manpower  Data  Center. 
Department  of  Defense,  to  secure 
computer  matching  services  for  the 
purpow  of  identifying  and  locating 
individuals  who  are  receiving  federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  government  under 
programs  administered  by  the  Equal 
Employment  Opportunity  Cominission 
in  order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  or  administrative  or  salary 
offset  procedures. 

1.  To  disclose  information  to  the  U.S. 
Postal  Ser\  ice  to  secure  computer 
matching  services  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  receiving  federal  salaries  or 
benefit  payments  and  are  deUnquent  in 
their  repayment  of  debts  owed  to  the 
U.S.  government  under  programs 
.administered  by  the  Equal  Employment 
Opportunity  Commission  in  order  to 
collect  the  debts  under  the  voluntary 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  No.  97-355)  by  volimtary 
repayment,  or  by  administrative  or 
salary'  offset  procedures. 

DISCLOSUflE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3]). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAWING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGC: 

These  records  are  m.aintained  in  file 
folders  and  on  microfiche  and  index 
cards 

RETWEVABICrrY: 

These  records  are  indexed  by  the 
name  of  the  individual  and  social 
security  number.  The  records  may  be 
retrieved  by  either  of  these  indexes. 


SAFEGUARDS: 

Records  are  maintained  and  stored  in 
file  cabinets  in  a  secured  area  to  which 
only  authorized  personnel  have  access. 
Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  assess  and  to  those 
persons  indicated  in  the  listing  of 
routine  uses  above. 

RETENTION  AND  DISPOSAL: 

Individual  case  files  are  usually 
retained  for  two  years  after  the  claim  is 
collected.  Case  records  on  individuals 
whose  deUnquent  debts  are  reported  to 
consumer  reporting  agencies  are 
retained  indefinitely.  Other  case  files 
may  be  maintained  for  a  period  up  to 
ten  years.  IRS  Mailing  Address  Index  on 
any  individual  is  not  maintained 
beyond  six  years. 

SYSTEM  MANAGeB(S)  AND  ADDRESS: 

Director,  Financial  Management  and 
Resource  Services,  Equal  Employment 
Opportunity  Commission.  1801  L  Street, 
NVV.,  Washington,  DC  20507. 

NOTIFICATION  PROCEDURES: 

Under  the  Debt  Collection  Act. 
individuals  are  notified  if  claims 
collection  records  are  maintained  on 
them  in  accordance  with  statutory 
procedures  for  salary  offset, 
administrative  offset,  and  disclosing 
information  to  a  consumer  reporting 
agency.  Individuals  may  also  contact  the 
System  Manager  in  order  to  obtain 
notification  of  claims  collection  records 
on  themselves. 

Individuals  must  provide  their  full 
names  imder  which  records  may  be 
maintained,  their  social  security 
number,  and  a  mailing  address  to  which 
a  reply  should  be  sent. 

RECORD  ACCESS  PROCEDURES: 
Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORSES: 

Information  in  this  system  of  records 
is  provided  by  or  fi-om: 

a.  The  individual  on  whom  the  record 
is  maintained; 

b.  Other  Federal  agencies; 

c.  Personnel,  payroll,  travel  records, 
contract  records  or  other  records; 

d.  Administrative  hearings; 

e.  Court  records; 

f.  Consumer  reporting  agencies. 

EEOC-10 
SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  LOCATION: 

These  records  are  located  in  Human 
Resources  Management  Services,  Office 


of  Management.  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW.,  Washington.  DC  20507  and  in 
other  lieadquarter  offices  and  field 
offices  where  the  grievances  were  filed 
(see  appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  EEOC  employees 
who  have  submitted  grievances  to  the 
EEOC  in  accordance  with  part  771  of  the 
regulations  of  the  Office  of  Personnel 
Management  (0PM)  (5  CFR  part  771) 
and  EEOC  Order  No.  570003.  or  a 
negotiated  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  all  documents 
related  to  the  grievance,  including 
statements  of  witnesses,  reports  of 
int^irviews  and  hearings,  examiners' 
findings  and  recommendations,  a  copy 
of  the  original  and  final  decision,  and 
related  correspondence  and  exhibits. 
This  system  includes  files  and  records 
of  internal  grievance  and  arbitration 
systems  that  EEOC  has  or  may  establish 
through  negotiations  with  recognized 
labor  organizations. 

AUTHORfrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  44  U.S.C.  3101;  5  U.S.C. 
7121. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  IHCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  any 
source  from  which  additional 
information  is  roquesied  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request  and  identify  the  type  of 
information  requested. 

b.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

c.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia's 
goverimient.  information  in  connection 
witli  tlie  hiring  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant, 
or  other  benefits  by  the  requesting 
agency,  or  the  lawful  statutory, 
administrative,  or  investigative  purpose 
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of  the  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision. 

d.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

g.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

h.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices  and 
matters  effecting  work  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVIW3,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  :N  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABILmr: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  shredded  or  burned 
3  years  after  closing  the  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

If  the  grievance  is  pending  at  or  was 
never  raised  beyond  the  office  level,  the 
system  manager  is  the  head  of  the  office. 
(See  appendix  A.)  In  all  other  situations, 
the  system  manager  is  the  Director, 
Employee  and  Labor  Management 
Relations  Division.  Office  of 
Management.  EEOC,  1801  L  Street,  NW., 
Washington,  DC  20507. 

NOTIRCATION  PROCEDURES: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 


copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
agency  persormel  or  designated  office 
where  the  action  was  processed 
regarding  the  existence  of  such  records 
on  them.  They  must  fiimish  the 
following  information  for  their  records 
to  be  located  and  identified;  (a)  Name; 
(b)  approximate  date  of  closing  of  the 
case  and  kind  of  action  taken;  (c) 
organizational  component  involved. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained; 

b.  By  testimony  of  witnesses; 

c.  By  agency  officials; 

d.  From  related  correspondence  from 
organizations  or  persons. 

EEOC-11 

SYSTEM  NAME: 

Records  of  Adverse  Actions  Against 
Nonpreference  Eligibles  in  the  Excepted 
Service. 

SYSTEM  LOCATION: 

These  records  are  located  in  Human 
Resources  Management  Services,  Equal 
Employment  Opportunity  Conimission, 
1801  L  Street,  NW.,  Washington,  DC 
20507  or  in  the  headquarters  and  field 
offices  in  which  the  actions  have  been 
taken. 

CATEGORIES  OF  INDrVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  nonpreference 
eligible,  excepted  service  Equal 
Employment  Opportunity  Commission 
(EEOC)  employees  against  whom  an 
adverse  action  has  been  proposed  or 
taken  and  who  have  not  completed  two 
years  of  current  and  continuous  service 
in  the  same  or  similar  positions,  (This 
system  covers  only  those  adverse  action 
files  not  covered  by  OPM/GOVT-3.) 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  and 
documents  on  the  processing  of  adverse 
actions  for  employees  who  are 
nonpreference  eligibles  in  the  excepted 
service  and  who  do  not  have  two  years 
of  continuous  service  in  their  positions. 
The  records  include  copies  of  the  notice 
of  proposed  action,  materials  reUed  on 
by  the  agency  to  support  the  reasons  in 
the  notice,  replies  by  the  employee, 
statements  of  witnesses,  reports,  and 
agency  decisions. 


AUTHORriY  FOR  MAIKTENANCE  OF  THE  SYSTEM: 
44U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
records  may  be  used: 

a.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
work  conditions. 

b.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
when  the  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  for  processing 
any  of  the  covered  actions  or  in  regard 
to  any  appeal  or  administrative  review 
procedure,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  identify  the  type  of  information 
requested. 

d.  To  disclose  information  to  a  federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  or  the  classif>-ing  of  jobs,  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  Inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
govenmfient  is  a  party  to  the  judicial  or 
administrative  proceeding. 

g.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

h.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 


11066 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9.  1994  /  Notices 


POtlOES  AMD  PRACTICES  TOfl  STOWNG, 
RETRIEVWO,  SAFEGUARDING,  AHO  RETAJNING  AND 
DISPOSING  Of  RECORDS  IN  TME  SYSTEM: 

STOAAGE: 

These  records  are  maintained  in  file 

folders. 

RETRIEVABiUTV: 

These  records  are  retrieved  by  the 
names  or  social  security  number  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  metal  filing  cabinets  to  which 
only  authorized  persormel  have  access. 

RETENDON  AMO  DISPOSAL: 

Records  documenting  an  adverse 
action  are  disposed  of  4  years  after  the 
closing  of  the  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Employee  and  Labor 
Relations  Division,  Office  of 
Management,  and  Ehrectors  of  Field 
Offices  (see  appendix  A). 

NOTIFICATION  PROCEDURE: 

Individuals  receiving  notice  of  a 
proposed  action  are  provided  access  to 
all  documents  supporting  the  notice. 
Thev  may  also  contact  the  personnel 
office  where  the  action  was  proposed 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified; 

a.  Name 

b.  Approximate  date  of  closing  of  case 
and  kind  of  action  taken 

c.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECOAO  SOUnCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained; 

b.  By  witnesses: 

c.  By  agency  officials. 

EEOC-12 

SYSTEM  NAME: 

Telephone  Call  Detail  Records. 

SYSTEM  location: 

Resource  Management  Division  of 
Financial  and  Resource  Management 
Services,  Office  of  Management,  EEOC, 
1801  L  Street,  N\V.,  Washington,  DC 
20307.  and  each  field  office  listed  in 
appendix  A. 


CATECOmCS  OF  MOnAOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (generally  EEOC 
employees)  who  make  long  distance 
telephone  calls  from  EEOC  telephones 
and  individuals  who  received  telephone 
calls  placed  from  or  charged  to  EEOC 
telephones. 

CATEGORIES  Of  RECOflOS  W  TME  SYSTEM: 

Records  relating  to  the  use  of  EEOC 
telephones  to  place  long  distance  calls; 
records  indicating  the  assignment  of 
telephone  numbers  to  employees; 
records  relating  to  the  location  of 
telephones. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  TME 
SYSTEM,  INCLUOIMG  CATEGCAIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  to  representatives  of  the 
General  Services  Administration  or  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C  2904  and 
2906. 

c.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

d.  To  disclose  pertinent  information 
to  the  appropriate  Federal.  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

e.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia's  government 
in  response  to  its  request,  or  at  the 
initiation  of  the  EEOC,  information  in 
connection  with  the  hiring  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 


relevant  and  necessary  to  the  requesting 
agency's  decision. 

f.  To  disclose  to  a  telecommunications 
company  providing  telecommunications 
support  to  pennit  servicing  the  account. 

POLICIES  .4HD  PflACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RCTAINIMQ  AND 
DISPOSING  Of  RECORDS  **  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  on  computer  tape  and 
printouts. 

RETRIEVABlLmr: 

Records  are  retrieved  by  employee 
name  or  identification  number,  by  name 
of  recipient  of  telephone  call,  by 
telephone  number. 

SAFEGUARDS: 

Records  are  maintained  and  stored  in 
file  cabinets  in  a  secured  area  to  which 
only  authorized  personnel  have  access. 
Access  to  and  use  of  the  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  as  provided 
in  the  National  Archives  and  Records 
Administration's  General  Records 
Schedule  12. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Resource  Management 
Division,  Financial  and  Resource 
Management  Services,  EEOC,  1801  L 
Street.  N\V.,  Washington,  DC  20507  and 
the  Directors  of  the  field  offices  listed  in 
appendix  A. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  s^^stem  of 
records  should  be  addressed  to  the 
system  manager.  It  is  necessary  to 
provide  the  following  information;  (1) 
Name;  (2)  social  security  number;  (3) 
telephone  number  (office  number  if 
Commission  employee):  (4)  mailing 
address  to  which  response  is  to  be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records;  call 
detail  listings;  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibilities  for  placement  of  .specific 
long  distance  calls. 

EEOC-13 

SYSTEM  NAME: 

Employee  Identification  Cards. 
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SYSTEM  LOCATION: 

Resource  Management  Division, 
Financial  and  Resource  Management 
Services,  Office  of  Management.  EEOC. 
1801  L  Street.  N\V..  Washington.  DC 
20507  and  each  of  the  field  offices  in 
appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  EEOC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Identification  cards  that  include 
name,  signature,  social  security  number, 
date  of  issue  and  photograph,  and  list  of 
all  persons  who  possess  current 
identification  cards.  In  addition,  for 
Headquarters  staff,  numbered  proximity 
cards  and  list  of  all  persons  with  their 
assigned  proximity  card  numbers,  all 
doors  controlled  by  the  proximity  cards 
and  all  persons  permitted  access  to  each 
door. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTEM: 

44  U.S.C.  3101,  41  CFR  101-20.3. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquir\' 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  to  other  government 
agencies  and  to  the  public  whether  an 
individual  is  a  current  employee  of  the 
EEOC. 

c.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

d.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agenc}-  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRlEVrNG,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  on  computer  tape  and 
printouts  at  EEOC  headquarters  and  on 
the  premises  of  the  contractor 
responsible  for  monitoring  the  system. 


RETRIEVABHJTY: 

Records  are  retrieved  by  employee 
name,  by  identification  number,  and  , 
for  Headquarters  staff,  by  proximity  card 
number. 

SAFEGUARDS: 

Records  are  maintained  and  stored  in 
file  cabinets  in  a  secured  area  to  which 
only  authorized  personnel  have  access. 
Access  to  and  use  of  the  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  upon 
termination  of  employment 
relationship. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director.  Resource  Management 
Division,  Financial  and  Resource 
Management  Services,  EEOC,  1801  L 
Street,  NVV..  Washington,  DC  20507  and 
the  Directors  of  the  field  offices  listed  in 
appendix  A. 

NOTIFJCATION  PROCEDURES: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  It  is  necessary  to 
provide  the  following  information:  (1) 
Name;  (2)  social  secimty  number;  (3) 
mailing  address  to  which  response  is  to 
be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 
Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  employee  and.  for 
Headquarters  staff,  from  his  or  her  use 
of  the  assigned  proximity  card, 

EEOC-14 

SYSTEM  NAME: 

Employee  Parking  Records. 

SYSTEM  LOCATION: 

Resource  Management  Division. 
Financial  and  Resource  Management 
Services,  Office  of  Management.  EEOC, 
1801  L  Street.  NW..  Washington  DC 
20507. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

EEOC  employees  who  apply  for  or 
have  been  assigned  parking  spaces  in 
the  Headquarters  building  and  members 
of  their  car  pools. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  for  parking  space  form 
and  addendum  form  for  members  of  car 
pools  containing  employee  name,  office. 


home  address  and  telephone  number, 
office,  home  address  and  telephone 
number,  office  telephone  number, 
description  of  vehicle,  signature  and 
date,  and  list  of  employees  with  their 
assigned  spaces. 

AUTHORmr  FOR  P*A1KTENANCE  OF  SYSTEM: 

5  use.  301;  44  U.S.C.  3101;  41 
CFR.  101-20  1. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  in  response 
to  a  request  for  discovery  or  for  the 
appearance  of  a  witness,  to  the  extent 
that  the  information  disclosed  is 
relevant  to  the  subject  matter  involved 
in  the  pending  judicial  or  administrative 
proceeding. 

c.  To  disclose  information  in  a 
proceeding  before  a  court  or 
adjudicative  body  to  the  extent  the 
information  is  relevant  and  necessary  to 
the  proceeding. 

d.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  on  computer  tape  and 
printouts. 

RETRIEVABIUTY: 

Records  are  retrieved  by  employee 
name. 

SAFEGUARDS: 

Records  are  maintained  and  stored  in 
file  cabinets  in  a  secured  area  to  which 
only  authorized  personnel  have  access. 
Access  to  and  use  of  the  records  arc 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  upon 
termination  of  employment  relationship 
or  earlier  release  of  assigned  parking 
space. 
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SVSTEM  MAMGERS  AND  ADDRESS: 

Director.  Resource  Management 
Division,  Financial  and  Resource 
Management  Services,  EEOC.  1801  L 
Street,  N\V..  Washington.  DC  20507. 

NOTIFICATION  PROCEDURES: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  It  is  necessary  to 
provide  the  following  information:  (1) 
Name;  (2)  assigned  parking  space 
nun^ber  or  approximate  data  of 
application;  (3)  mailing  address  to 
which  response  is  to  be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  employee. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
EEOC/GOVT-1 

SYSTEM  NAME: 

Equal  Employment  Opportunity  in 
the  Federal  Government  Complaint  and 
Appeal  Records. 

SYSTEM  LOCATION: 

Equal  employment  opportunity 
complaint  files  are  maintained  in  an 
Office  of  Equal  Employment 
Opportunity  or  other  designated  office 
of  tiie  agency  or  department  where  the 
complaint  was  filed.  EEO  Appeal  files 
(including  appeals  from  final  negotiated 
grievance  decisions  involving 
allegations  of  discrimination)  and 
petitions  for  review  of  decisions  of  the 
Merit  Systems  Protection  Board  are 
maintained  in  the  Office  of  Federal 
Operations,  Equal  Employment 
Opportunity  Commission,  Washington, 
DC  20507  and  in  EEOC  field  offices  (see 
appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  federal  employment 
and  current  and  former  federal 
employees  who  contact  an  EEO 
counselor  or  who  file  complaints  of 
discrimination  or  reprisal  with  their 
agency,  or  who  file  appeals  on  EEO 
complaints,  petitions  for  review  of 
decisions  of  the  Merit  Systems 
Protection  Board,  or  appeals  of  final 
decisions  in  negotiated  grievance 
actions  involving  allegations  of 
discrimination. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
information  or  documents  compiled 
during  the  pre-complaint  counseling 
and  the  investigation  of  complaints  filed 
under  section  717  of  Title  VII,  section 
15  of  the  Age  Discrimination  in 
Emplo>Tnent  Act,  section  501  of  the 
Rehabilitation  Act,  and  the  Equal  Pay 
Act  and  all  appeals. 

AUTHOBrrr  for  maintenance  of  system: 

42  U.S.C.  2000e-16  (b)  and  (c):  29 
U.S.C.  204(f)  and  206(d);  29  U.S.C. 
633(a);  29  U.S.C.  791;  Reorg.  Plan  No.  1 
of  1978.  43  FR  19607  (May  9.  1978); 
Exec.  Order  No.  12106.  44'  FR  1053  (Jan. 
3.  1979). 

routine  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquir>' 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
emplo^Tnent  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

e.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  in  computer  processable 
Storage  media. 


RETRICVABILrrY: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for  one 
year  after  resolution  of  the  case  and  then 
transferred  to  the  Federal  Records 
Center  where  they  are  destroyed  after 
three  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Within  the  agency  or  department 
where  the  complaint  of  discrimination 
or  reprisal  was  filed,  the  system 
manager  is  the  Director  of  the  Office  of 
Equal  Employment  Opportunity  or  other 
official  designated  as  responsible  for  the 
administration  and  enforcement  of 
equal  employment  opportunity  laws 
and  regulations  within  the  agency  or 
department. 

Where  an  individual  has  appealed  an 
EEO  complaint  or  final  negotiated 
grievance  decision  to  the  EEOC  or 
petitioned  the  EEOC  to  review  a 
decision  of  the  Merit  Systems  Protection 
Board,  the  system  manager  of  the  appeal 
or  petition  file  is  the  Director,  Office  of 
Federal  Operations,  Equal  EmplojTT.ent 
Opportunity  Commission,  Washington, 
DC  20507.  ' 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  subsection  (k)(2)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(2),  this 
svstem  of  records  is  exempt  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G). 
(e)(4)(H),  (e)(4)(I)  and  (f)  of  the  Act. 

Appendix  A 

Albuquerque  Area  Olfice  (Phoenix  District), 

505  Marquette.  NW..  Suite  900, 

Albuquerque,  New  .Mexico  87102-2189. 
Atlanta  District  Office,  Citizens  Trust  Bank 

Building.  Suite  1100,  75  Piedmont  .Avenue. 

NE..  Atlanta,  Georgia  30335. 
Baltimore  District  Office,  City  Cresent 

Building,  10  S.  Howard  St.,  3rd  Fl., 

Baltimore,  Mar\-land  21201. 
Birmingham  District  Office.  1900  3rd 

■Avenue,  North.  Suite  101.  Birmingham, 

Alabama  35203-2397. 
Boston  .Area  Office  (New  York  District),  1 

Congress  Street.  10th  Floor,  Boston, 

Massachusetts  02114. 
Buffalo  Local  Office  (New  York  District),  6 

Fountain  Plaza,  Suite  350.  Buffalo.  New 

York  14203. 
Charlotte  District  Office,  5500  Central 

Avenue,  Charlotte,  North  Carolina  2821C- 

2708. 
Chicago  District  Office.  500  West  Madison 

Street,  Suite  2800,  Chicago,  Illinois  60661. 
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Cincinnati  Area  Office  (Cleveland  Dislricl). 

525  Vine  Street,  Suite  810,  Cincinnati. 

Ohio  45202-3122. 
Cleveland  District  Office,  1660  West  Second 

Street,  Suite  850,  Cleveland,  Ohio  44113- 

1454. 
Dallas  District  Office,  207  S.  Houston  St.,  3rd 

Fl.,  Dallas,  Texas  75202-^726. 
Denver  District  Office,  1845  Sherman  Street, 

2nd  Floor,  Denver,  Colorado  80203. 
Detroit  District  Office,  477  Michigan  Avenue, 

Room  1540,  Detroit,  Michigan  48226-9704. 
El  Paso  Area  Office  (San  Antonio  District), 

The  Commons.  Building  C,  Suite  100.  4171 

North  Mesa  STeet.  El  Paso,  Texas  79902. 
Fresno  Local  Office  (San  Francisco  District), 

1265  West  Shaw  Ave..  Suite  103,  Fresno, 

California  93711. 
Greensboro  Local  Office  (Charlotte  District). 

801  Summit  Avenue,  Greensboro,  North 

Carolina  27405-7813. 
Greenville  Local  Office  (Charlotte  District), 

SCN  Building,  Suite  530,  15  South  Main 

Street,  Greenville,  South  Carolina  29601. 
Honolulu  Local  Office  (San  Francisco 

District),  677  Ala  Moana  Boulevard.  Suite 

404,  P.O.  Box  50082,  Honolulu,  Hawaii 

96813. 
Houston  District  Office,  1919  Smith  Street. 

7th  Floor,  Houston,  Texas  77002. 
Indianapolis  District  Office.  101  W.  Ohio  St.. 

Suite  1900,  Indianapolis,  Indiana  46204- 

4203. 
Jackson  Area  Office  (Birmingham  District). 

207  West  Amite  Street,  Jackson. 

Mississippi  39201. 
Kansas  City  Area  Office  (St.  Louis  District), 

911  Walnut  Street,  10th  Floor.  Kansas  City, 

Missouri  64106. 
Little  Rock  Area  Office  (Memphis  District), 

425  W.  Capitol  Ave.,  6th  FL.  Little  Rock. 

Arkansas  72201. 
Los  Angeles  District  Office,  255  E.  Temple, 

4th  Fl.,  Ix)s  Angeles,  California  90012. 
Louisville  Area  Office  (Indianapolis  District), 

600  Martin  Luther  King  Jr.  Place.  Suite  268. 

Louisville,  Kentucky  40202. 
Memphis  District  Office,  1407  Union 

Avenue,  Suite  621,  Memphis,  Tennessee 

38104. 
Miami  District  Office,  1  Northeast  First 

Street.  6th  Floor,  .Miami,  Florida  33132- 

2491. 
Milwaukee  District  Office,  310  West 

Wisconsin  Avenue.  Suite  800.  Milwaukee, 

Wisconsin  53203-2292. 
Minneapolis  Local  Office  (Milwaukee 

District).  330  S.  Second  Ave..  Suite  430. 

Minneapolis,  Mi.inesota  55401-2224. 
Nashville  Area  Office  (Memphis  District),  50 

Vantage  Way,  Suite  202.  Nashville, 

Tennessee  37228. 
Newark  Area  Office  (Philadelphia  District),  1 

Newark  Center,  21st  Fl.,  Newark,  New 

Jersey  07102-5233. 
New  Orleans  District  Office,  701  Lnyola 

Avenue,  Suite  600,  New  Orleans,  Louisiana 

70113-9936.  J 
New  York  District  Office,  7  World  Trade 

Center,  18th  Fl.  New  York.  New  York 

10048-0948. 
Norfolk  .\rea  Office  (Baltimore  District). 

.Systems  Managemer.t  of  America  (SMA) 

Building,  252  Monticello  Avenue.  1st 

Floor,  Norfolk.  Virginia  23510. 


Oakland  Ixxral  Office  (San  Francisco 

District).  1301  Clay  Street,  Suite  1170-N. 

Oakland.  Califorr.ia  94612-5217. 
Oklahoma  Area  Office  (Dallas  District),  531 

Couch  Drive,  Oklahoma  City,  Oklahoma 

73102. 
Philadelphia  District  Office,  1421  Cherry 

Street.  10th  Floor,  Philadelphia. 

Pennsylvania  19102. 
Phoenix  District  Office.  4520  North  Central 

Avenue,  Suite  300,  Phoenix,  Arizona 

85012-1848. 
Pittsburgh  Area  Office  (Philadelphia  District), 

1000  Liberty  Avenue.  Room  2038-A. 

Pittsburgh,  Pennsylvania  15222. 
Raleigh  Area  Office  (Charlotte  District),  1309 

Annapolis  Drive,  Raleigh,  Nonh  Carolina 

27608-2129. 
Richmond  Area  Office  (Baltimore  District), 

3600  West  Broad  Street.  Rm.  229. 

Richmond.  Virginia  23230. 
San  Antonio  District  Office,  5410 

Fredericksburg  Road,  Suite  200.  San 

Antonio.  Texas  78229-3555. 
San  Diego  Area  Office  (Los  Angeles  District). 

401  B  Street.  Suite  1550,  San  Diego, 

California  92101. 
San  Francisco  District  Office,  901  Market 

Street.  Suite  500.  San  Francisco,  California 

94103. 
San  Jose  Local  Office  (San  Francisco  District). 

96  North  3rd  St..  Suite  200.  San  Jose. 

California  95112. 
Savannah  Local  Office,  410  Mall  Blvd..  Suite 

G,  Savannah,  Georgia  31406. 
Seattle  District  Office,  Federal  Office 

Building.  909  First  Ave..  Suite  400,  Seattle, 

Washington  98104-1061. 
St  Louis  District  Office,  625  North  Euclid 

Street,  5th  Floor,  St.  Louis,  Missouri  63108. 
Tampa  Area  Office  (Miami  District).  501  East 

Polk  Street,  10th  Floor,  Tampa.  Florida 

33602. 
Washington  Field  Office.  1400  L  Street,  NW.. 

Suite  200,  Washington,  DC  20005. 

(FR  Doc.  04-5368  Filed  3-8-94;  8:45  am] 
BILLING  CODE  6S70-01-M 


FEDERAL  COMMUNICATICNS 
COMMISSION 

Low  Power  Television  and  Television 
Translator  Filing  Window 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  filing  window. 

SUMMARY:  This  action  gives  notice  of  cin 
application  filing  window  for  the 
tendering  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
translator  stations.  The  filing  window 
will  be  subject  to  certain  geographic 
restrictions  on  the  filing  of  applications 
for  new  low  power  television  and 
television  translator  station  construction 
permits.  This  notice  sets  forth  the 
geographic  restrictions  and  the  filing 
procedures,  including  when  and  where 


to  file  and  the  applicable  apphcation 
form  to  be  used,  and  information 
concerning  application  filing  fees. 
DATES:  Applications  will  be  accepted  for 
filing  from  ,^pnl  11,  through  April  15 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Larson  or  Molly  Fitzgerald. 
Low  Power  Television  Branch,  Mass 
Media  Bureau  (202)  632-3894. 

SUPPLEMENTAPY  INFORMATION: 

Limited  Low  Power  Television/ 
Television  Translator  Filing  Window 
From  April  11,  1994  Through  April  15, 
1994 

March  3,  1994. 

Commencing  April  11,  1994,  and 
continuing  to  and  including  April  15. 
1994,  the  Commission  will  permit  the 
filing  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
Uanslator  stations  (LPTV). 

Filing  Locations 

All  LPTV  applications  that  are  subject 
to  the  payment  of  a  fee  must  be  filed  at 
the  Pittsburgh.  Pennsylvania  locations 
specified  herein.  Those  LPTV  applicants 
that  are  fee  exempt,  as  explained  later 
in  this  Public  notice,  must  file  tlieir 
applications  directly  with  the  Federal 
Communications  Commission  at  the 
location  specified  herein. 

Geographic  Restrictions 

This  filing  window  is  subject  to 
geographic  restrictions  on  the  filing  of 
applications  for  new  station 
construction  permits.  The  Commission 
will  permit  only  new  station 
applications  that  specify  transmitting 
anterma  site  coordinates  (geographic 
latitude  and  longitude)  located  more 
than  161  kilometers  (100  miles)  from  the 
reference  coordinates  of  the  cities  listed 
in  Attachment  I  to  this  notice.  These 
restrictions  are  necessitated  by  the 
Commission's  proceeding  on  Advanced 
Television  Systems  (ATV)  and  the  large 
number  of  low  power  television  and 
television  translator  stations  already 
authorized  in  and  aroimd  these 
metropolitan  areas. i 


'  In  1987.  the  Commission  imposed  a  fiT«ie  or 
fuil-serv'ice  lelevisiop.  applications  and  allotments 
in  the  vicinity  of  these  urtwn  areas.  52  FK  26346 
(July  29,  1987).  This  freeze  did  not  apply  to  low 
power  TV  and  TV  translator  applications.  The 
Commission  then  reasoned  that,  because  of  their 
sec:ondary  status,  continued  authorizations  of  these 
statio.is  would  not  restrict  its  spectrum  planning 
options  in  the  ATV  proceeding.  See  al.so  First 
RepKirt  and  Order  in  the  ATV  proceeding,  MM 
Docket  No.  87-268,  5  FCC  Red  5627  (19901  Smce 
thp.n.  however,  numerous  low  power  TV  and  TV 
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Applications  for  new  stations  that 
specify  sites  within  the  restricted  areas, 
except  as  provided  below,  will  be 
considered  unacceptable  for  filing  and 
will  b^  returned  to  applicants  without 
refund  of  any  fee  required  to  be 
submitted  with  their  appHcations.  The 
Commission  will  consider  requests  for 
waiver  of  the  geographic  restrictions 
based  on  terrain  shielding.  Such  waivers 
will  be  granted  only  in  cases  where 
applicants  demonstrate  that  their 
proposed  facilities  are  completely 
shielded  by  terrain  barriers  from  the 
applicable  television  market  areas. z  The 
spectrum  requirements  for  .ATV  systems 
will  weigh  heavily  against  the  granting 
of  requests  for  waiver  of  the  restrictions 
based  on  reasons  other  than  terrain 
shielding.  Geographic  restrictions  will 
not  apply  to  the  filing  of  applications  for 
major  changes  in  authorized  facilities  or 
in  construction  permit  applications  now 
pending  at  the  Commission.  Major 
change  applications  may  be  filed  in  this 
window  for  all  station  locations.^ 


translator  stations  have  been  authorized  in  and 
around  these  urban  areas;  areas  for  which  available 
broadcast  spectrum  for  future  ATV  systenis  is  most 
limited.  It  is  possible  that  some  of  these  secondary 
stations  may  be  displaced  in  channel  if  and  when 
the  spectrum  is  needed  by  full-service  TV  stations 
for  ATV  use.  The  restriction  against  additional  new 
stations  in  and  around  these  urban  areas  is  intended 
to  minimize  the  extent  to  which  low  power  TV  and 
TV  translator  service  to  the  public  may  be 
disrupted.  In  this  regard,  low  power  TV  and  TV 
translator  stations  continue  to  have  secondary 
status  with  regard  to  the  introductioaof  ATV 
service.  The  geographic  restrictions  herein  are 
comparable  to  those  imposed  in  the  1987  television 
freeze;  taking  into  account  the  typical  differences  in 
levels  of  full-service  TV  and  low  power  TV  station 
operating  power. 

'Through  this  extension  of  the  Commission's 
policy  on  terrain  shielding  (see  Policy  Statement,  3 
FCC  Red  2664.  reconsideration  granted  in  part,  3 
FCC  Red  7105  (19881).  opportunities  will  not  be 
foreclosed  for  additional  low  power  TV  and  TV 
translator  service  in  locales  that  are  completely 
insulated  from  the  applicable  urban  TV  markets  due 
to  subsuntial  terrain  obstructions;  for  exa.mple, 
large  mountain  ranges  in  the  Western  States. 
Requests  for  terrain-related  waivers  must  be 
supported  by  detailed  profiles  of  the  terrain  in  all 
pertinent  directions  toward  the  applicable  urban 
market  areas.  Profiles  should  be  prepared  in 
accordance  with  the  guidelines  given  in  the 
Commission's  terrain  Policy  Statement.  In  the 
context  of  geographic  filing  restrictions,  the  scope 
of  terrain  shielding  waivers  will  not  be  limited  to 
those  applications  that  are  not  mutually  exclusive 
with  other  applications.  Prospective  applicants  are 
cautioned  that  such  waivers  will  not  be  granted  in 
cases  where  proposed  facilities  are  only  partially 
shielded  from  the  list  market  areas  or  in  cases  of 
marginal  terrain  shielding;  for  example,  due  to 
rolling  hills. 

'The  need  for  major  changes  in  authorized 
facilities  often  is, compelled  by  unforeseen  and 
urvavoidable  circumstances  such  as  the  loss  or 
unsuitability  of  a  station's  antenna  site. 
Commission  authorization  of  such  changes  may  be 
vital  to  presen,  ing  an  existing  low  power  TV  or  TV 
translator  service.  Allowance  for  major  changes  also 
will  facilitate  the  construction  and  operation  of 
unbuilt  and  planned  stations  for  which 
considerable  resources  may  have  been  expended. 


Five-Application  Limit 

No  more  than  five  (5)  applications  for 
new  low  power  television  or  television 
translator  stations  may  be  tendered  for 
filing  by  any  applicant,  or  by  any 
individual  or  entity  having  an  interest  of 
one  percent  (1%)  or  greater  in  any 
applicant(s)  filing  in  the  April  ll-April 
15,  1994,  window.  This  restriction  does 
not  apply  to  major  change  appHcations. 

Applications  Requiring  a  Fee 

Generally,  applicants  seeking  to 
construct  a  new  low  power  television  or 
television  translator  station  or  to  make 
a  major  change  in  the  faciUties  of  an 
existing  low  power  television  or 
television  translator  station  are  required 
to  pay  and  submit  a  fee  with  the  filing 
of  the  application.  Such  applicants  must 
complete  and  attach  to  their  original 
applications  the  Fee  Processing  Form 
(FCC  Form  155)  and  a  remittance  of 
S425.00  for  the  requisite  fee.  The 
February  1988  edition  of  FCC  Form  346 
is  to  be  used  during  this  window 
period.*  See  53  Fed.  Reg.  15225  (April 
28.  1988).  FCC  Forms  346  and  155  can 
be  obtained  by  calling  the  FCC's  Forms 
Distribution  Center  at  Telephone  No. 
(202)  632-FORM  and  leaving  your 
request  on  the  answering  machine 
provided  for  this  purpose. 

For  applications  requiring  a  fee,  the 
Commission  will  utilize  the  facilities  of 
a  Treasury  Department  lockbox  bank. 
These  filings  can  be  made,  either  by 
mail  or  by  person,  at  the  following 
locations  only: 

If  mailed — Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing.  P.O.  Box  358992, 
Pittsburgh,  PA  15251-5992. 

If  hand-delivered — Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing.  Three  Mellon  Bank  Center, 
525  William  Penn  Way,  Pittsburgh,  PA 
15259.  Attn;  Wholesale  Lockbox  Shift 
Supervisor. 

Mailed  applications  must  be  actually 
received  no  later  than  April  15,  1994. 
Hand-carried  or  couriered  applications 
can  be  delivered  at  the  Three  Mellon 
Bank  Center  location  at  any  time  during 
the  window  period  up  through  11:59 
p.m.  on  Friday,  April  15,  1994. 
Submissions  tendered  after  11:59  p.m. 
on  Friday,  April  15,  1994,  will  not  be 
accepted.  Detailed  instructions  to  get  to 
this  location  are  included  in  this  Public 
notice  as  Attachment  II.  An  original  and 
two  copies  of  the  application  and  all 


Fairness  dictates  that  station  projects  now 
underway  be  given  the  opportunity  to  be 
completed. 

<  0MB  has  approved  a  revised  Form  346. 
However,  since  the  revised  form  is  not  yet  available 
the  February  1988  edition  of  Form  346  remains  in 
use. 


required  exhibits  must  be  filed.  To 
facilitate  the  initial  processing  of  these 
applications,  all  applicants  are 
requested  to  enclose  in  a  single 
envelope  the  original  and  duplicate 
copies  of  the  application,  with  each 
duplicate  copy  clearly  denoted  by  the 
applicant.  Where  more  than  one  new 
station  or  major  change  application  is 
being  filed,  separate  envelopes 
enclosing  the  individual  application 
(i.e.,  an  original  and  two  copies)  can  be 
mailed  in  a  single  package.  Receipts  will 
not  be  provided  by  the  lockbox  bank 
facility.  However,  a  "stamp  receipted 
copy"  will  be  furnished  by  the  lockbox 
bank  facility  provided  the  applicant 
clearly  identifies  the  copy  to  be 
stamped,  and  the  filing  is  submitted 
with  the  "stamp  receipted  copy"  on  top 
of  the  original  application  package. 
Requests  for  "stamp  receipted  copies" 
must  include  a  stamped,  self-addressed 
envelope  of  sufficient  size  to 
accommodate  the  stamp  receipted  copy 
to  be  returned.  If  the  "stamp  receipted 
copy"  is  submitted  in  any  other  format 
or  the  envelope  is  not  of  sufficient  size, 
it  will  not  be  stamped  and  returned.  For 
hand-carried  or  couriered  applications 
delivered  to  the  Three  Mellon  Bank 
Center  location,  bank  personnel,  if 
requested  in  person,  will  date  stamp  as 
received  a  proffered  copy  of  the 
application  and  return  it  to  the 
requester.  Only  one  piece  of  paper  per 
individual  application  will  be  stamped 
for  receipt  purposes. 

As  noted  above,  a  separate  fee 
payment  of  S425.00,  attached  (but  not 
stapled)  to  the  Fee  Processing  Form 
(Form  155)  of  each  original  application, 
must  be  submitted  for  each  new  station 
or  major  change  application  filed  during 
this  window.  Applicants  required  to 
submit  the  Fee  Processing  Form  are 
instructed  to  enter  "MOL"  as  the  Fee 
Tvpe  Code  in  response  to  Column  (A)  of 
section  I  of  that  form.  The  Fee  Multiple 
for  applicants  in  this  low  power 
television  window  is  "0001"  and  that 
number  should  be  entered  in  Column 
(B),  section  I,  FCC  Form  155.  A  single 
fee  payment  for  multiple  applications 
will  not  be  accepted. 

Payment  of  the  required  fee  can  be 
made  by  check,  bank  draft  or  money 
order  payable  to  the  Federal 
Communications  Commission, 
denominated  in  US.  dollars,  and  drawn 
upon  a  U.S.  financial  institution.  No 
postdated,  altered  or  third-party  checks 
will  be  accepted.  Also,  checks  six 
months  or  older  will  not  be  accepted. 
Do  not  send  cash. 

Applications  submitted  without  a 
required  Fee  Processing  Form,  with 
insufrrcient  or  inappropriate  pav-ments, 
or  without  any  payments  will  be 
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dismissed  and  retiimed  to  the  applicant 
without  processing.  See  section  1.1107 
of  the  Commission's  Rules.  Following 
the  fee  review  process,  applications  that 
are  found  to  be  patently  defective,  not 
"complete  and  sufficient."  or  filed  on  an 
obsolete  edition  of  the  FCC  Form  346 
will  be  rejected  and  returned  to  the 
applicant. 

Applications  Not  Requiring  a  Fee 

Governmental  entities  are  exempt 
from  the  $425.00  fee.  As  defined  by  the 
Commission's  rules,  governmental 
entities  include  "any  possession,  state, 
city,  county,  town,  village,  municipal 
corporation  or  similar  political 
organization  or  subpart  thereof 
controlled  by  publicly  elected  and/or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  respective 
communities  or  programs."  Also 
exempted  from  this  fee  are 
noncommercial  educational  FM  and 
full-service  television  broadcast  station 
licensees  seeking  to  make  major  changes 
in  the  facilities  of  their  existing  low 
power  television  or  television  translator 
stations  or  to  construct  new  low  power 
television  or  television  translator 
stations,  provided  those  stations  operate 
or  will  be  operated  on  a  noncommercial 
educational  basis.  A  licensee  or 
permittee  of  a  low  power  television  or 
television  translator  station,  which  is 
filing  a  major  change  application  and 
which  earlier  obtained  either  a  fee 
refund  because  of  a  NTIA  facilities  grant 
for  that  station  or  a  fee  waiver  because 
of  demonstrated  compUance  with  the 
eligibility  and  service  requirements  of 
section  73.621  of  the  Commission's 
Rules,  is  similarly  exempt  from  pa\Tnent 
of  the  $425.00  fee.  See  section  1.1112  of 
the  Commission's  Rules.  To  avail  itself 
of  any  fee  exemption  an  applicant  must 
indicate  its  eligibility  by  checking  the 
most  appropriate  box  on  page  1  of  FCC 
Form  346  (Februarys  1988  edition). 
Again,  the  FCC  Form  346  can  be 
obtained  by  calling  the  FCC  Forms 
Distribution  Center  at  Telephone  No. 
(202)  632-FORM. 

Filing  of  LPTV  windows  applications 
not  requiring  the  payment  of  a  fee  can 
be  made  either  by  mail  or  by  person,  at 
the  following  locations  only: 

If  mailed — Federal  Communications 
Commission.  Low  Power  Television 
Window  Filing,  room  222,  1919  M  SU-eet 
N'W.,  Washington.  DC  20554. 

If  hand-delivered — Federal  Communications 
Commission,  Secretary's  Office,  room  222. 
1919  M  Street  NW.,  w'ashington.  DC 
20554 

Mailed  applications  must  be  actually 
received  no  later  than  April  15,  1994. 
Hand-carried  or  couriered  applications 


can  be  delivered  daily  during  the  filing 
window  at  the  Secretary's  Office  from  8 
a.m.  to  5:30  p.m.  Applications  tendered 
after  5:30  p.m.  on  Friday,  April  15, 
1994,  will  not  be  accepted. 

For  further  information  concerning 
the  filing  window,  contact  Keith  A. 
Larson  or  Molly  Fitzgerald.  Low  Power 
Television  Branch.  Mass  Media  Bureau 
at  Telephone  No.  (202)  632-3894. 

Attachment  I — Reference  Coordinates 
for  Areas  Not  Eligible  for  New  Station 
Applications  (Source  of  Coordinates: 
Section  76.53  of  FCC  Rules) 


Latitude  2 

r                   —     

Longitude  ? 

New  York.  NY  .... 

40-4&-O6 

73-59-39 

Los  Angeies.  CA 

34-03-15 

118-14-28 

Chtcago.  IL 

41-52-28 

87-38-22 

Philadelphia,  PA  . 

3^-56-58 

75-09-21 

San  Francisco, 

CA 

37-^6-39 

122-24-40 

Boston,  MA 

42-21-24 

71-03-25 

Detroit,  Ml 

42-19-^18 

83-02-57 

Dallas,  TXi  

32-47-09 

96-47-37 

Ft.  Worth,  TX'   ... 

32-44-55 

97-19-14 

Washington,  DC  . 

38-53-51 

77-00-33 

Houston,  TX  

29-45-26 

95-21-37 

Cleveland,  OH  .... 

41-29-51 

81-41-50 

Pittsburgh,  PA  .... 

40-26-19 

80-00-00 

Seattle,  WA '  

47-36-32 

122-20-12 

Tacoma,  WA '  .... 

47-14-59 

122-26-15 

Miami.  FL  

25-45-37 

80-11-32 

Atlanta.  GA 

33^5-10 

84-23-37 

Minneapolis. 

MN'  

44-58-67 

44-56-50 

93-15-43 

St.  Paul.  MN  '  

93-06-11 

Tampa.  FL 

27-56-58 

82-27-26 

St.  Petersburg, 

FL'    

27^6-18 

82-38-16 

Saint  Louis,  MO  . 

38-37-45 

90-12-22 

Denver,  CO  

39-44-58 

104-59-22 

Sacramento,  CA ' 

38-34-57 

121-29-41 

StocWon,  CA '  .... 

37-57-30 

121-17-15 

Indianapolis,  IN  .. 

39-^6-07 

86-09-16 

Hartlord,  CT'  

41-46-12 

72-10-49 

New  Haven.  CT " 

41-18-25 

72-55-30 

Portla.Td,  OR  

45-31-06 

122-10-35 

Mifwaukee,  Wl  .... 

43-02-19 

87-54-15 

Cincinnati,  OH  .... 

39-06-07 

84-30-35 

Kansas  City,  MO 

39-04-56 

94-35-20 

Charlotte,  NC  

35-13-14 

80-5CM15 

Nashville,  TN 

36-09-33 

86-16-55 

Columtxjs,  OH  .... 

39-57^7 

83-00-17 

New  Orleans,  LA 

29-66-53 

90-04-10 

1  City  is  part  ot  a  hyphenated  television  mar- 
ket. 

2  Degrees-minutes-seconds. 

Attachment  11 

Directions  to  Three  Mellon  Bank  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79 

Proceed  east  on  Parkway  (Interstate 
279)  towards  downtown  Pittsburgh.  Go 
through  the  Fort  Pitt  tunnels  and  across 
the  Fort  Pitt  Bndge.  Follow  signs  to 
Parkway  East  (Monroeville).  Travel 
approximately  V*  of  a  mile  to  the  Grant 
Street  E.xit  (Exit  3).  Proceed  on  Grant 


Street  to  6th  Street.  Make  a  left  on  6th 
Street,  go  one  block,  make  anotJher  left 
onto  William  Penn  Way.  The  street 
address  is  525  WiUiam  Perm  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

From  Pennsylvania  Turnpike 

Take  Exit  6  (Monroeville)  to  Parkway 
(Interstate  376).  Go  west  on  Parkway  to 
the  Grant  Street  Exit  (Exit  3).  Proceed  on 
Grant  Street  to  6th  Street.  Make  a  left  on 
6th  Street,  go  one  block,  make  another 
left  onto  William  Penn  Way.  The  street 
address  is  525  William  Penn  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

Parking 

Parking  is  available  in  several  parking 
garages  which  are  within  two  blocks  of 
Three  Mellon  Bank  Center.  Kaufman 
Department  Store  garage  is  located  on 
Smithfield  Street;  and  Mellon  Square 
Garage  is  on  6th  Avenue  (across  from 
the  Alcoa  Building).  There  is  also  a 
loading  area  located  behind  One  Mellon 
Bank  Center  on  Ross  Street. 

Federal  Communications  Commission. 
Keith  A.  Larson, 

Chief.  Low  Power  Television  Branch. 
[FR  Doc  94-5387  Filed  3-8-94;  8:45  am] 

BILUNG  CODE  e712-01-M 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Disclosure  of  Off-Balance-Sheet 
Derivatives 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Request  for  comment. 

SUMMARY:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  is  proposing  to  revise  the 
information  reported  on  certain  off- 
balance-sheet  activities  in  the 
Consolidated  Reports  of  Conditions  and 
Income  (Call  Report).  Schedule  RC-L. 
"Off-Balance-Sheet  Items,"  would  be 
expanded  to  distinguish  between  the 
notional  (or  par)  value  data  for  futures, 
forwards,  wTitten  options,  purchased 
options,  and  swaps,  for  commodity  and 
equity  products,  as  well  as  interest  rate 
and  foreign  exchange  contracts  as 
currently  required.  Written  and 
purchased  options  would  be  separated 
into  exchange-traded  and  over-the- 
counter  contracts.  All  banks  would  be 
required  to  report  these  data. 

In  Schedule  RC-L  banks,  with  greater 
than  $100  million  in  assets  would  also 
be  required  to  report  gross  positive  and 
negative  fair  values  for  interest  rate, 
foreign  exchange,  commodity,  and 
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equity  dehvative  contracts.  These  fair 
value  data  would  be  reported  separately 
for  derivative  contracts  accounted  for  a 
on  a  mark  :h market  or  lower-of-cost-or- 
market  (LOCOMJ  basis  and  for 
derivative  contracts  accounted  for  on  an 
accrual  or  hc-dge  accounting  basis.  In 
addition,  banks  vvith  greater  than  $100 
million  in  assets  would  be  required  to 
report  a  single  net  current  credit 
exposure  (with  respect  to  legally 
enforceable  bilateral  netting  agreements) 
across  all  derivative  contracts  and 
counteTparties. 

Also,  for  banks  with  greater  than  $100 
million  in  assets,  Schedule  RI,  "Income 
Statement,"  would  be  changed  for  the 
addition  of  three  memoranda  line  items. 
In  one  memoranda  item,  banks  w'ould 
be  required  to  report  income  related  to 
off-balance-sheet  instruments  accounted 
for  on  a  mark-to-market  or  LOCOM 
basis.  In  the  remaining  memoranda  line 
item.s,  banks  would  be  required  to  report 
the  impact  on  their  net  interest  income 
of  off-bal-'-ce-sheet  instruments 
accounteo  iar  on  an  accrual  or  hedge 
accounting  basis. 

Changes  to  Schedule  RC-L  would  be 
implemented  for  the  September  30, 
1994  Call  Report.  Changes  to  Schedule 
Ri  would  be  implemented  for  the  March 
31,  1995  Call  Report. 
DATES:  Comments  must  be  received  by 
May  9,  1994. 

AOORESSES:  Comments  should  be 
directed  to  Joe  M  Cleaver,  Executive 
Secretary,  Federal  Financial  Institutions 
Examination  Council.  2100 
Pennsylvania  Avenue.  NW.,  suite  200, 
Washington,  DC  20037.  (Fax  number 
(202)  634-6.536  ) 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Wong,  Capital  Markets  Specialist, 
Federal  Deposit  Insurance  Corporation 
(202)  898-7327;  Robert  F.  Storch,  Chief, 
Accounting  Section,  Division  of 
Supervision,  Federal  Deposit  Insurance 
Corporati^.i  (202)  898-«906;  Gerald  A. 
Edwards,  Jr.,  Assistant  Director-Division 
of  Banking  Supervision  and  Regulation. 
Federa;  Reserve  Board  (202)  452-2741; 
Charles  Holm,  Project  Manager,  Federal 
Reserve  Board  (202)  452-3502;  Mark 
Winer,  Director  of  Regulatory  and 
Statistical  Analysis.  Office  of  the 
Comptroller  of  the  Currency  (202)  874- 
5240;  Karen  Epps,  Professional 
Accounting  Fellow.  Office  of  the 
Comptroller  of  die  Currency  (202)  874- 
5180. 

SUPPLEMENTARY  INFORMATKDN: 

Background 

The  size  and  scope  of  banks'  activities 
in  off-balance-sheet  derivatives  has 
grown  substantially  over  the  last  several 
years.  Off-balance-sheet  derivatives  can 


give  rise  to  risks  and  rewards  that  may 
not  be  reflected  in  amounts  recognized 
on  a  bank's  balance  sheet.  Generally, 
under  the  current  Call  Report 
requirements,  explicit  disclosures  about 
off-balance-sheet  derivative  financial 
instruments  by  all  banks  are  limited  to 
the  notional  (or  par)  values  of  all 
contracts  and  positive  replacement  costs 
of  contracts  subject  to  risk -based  capital 
requirements.  Larger  banks  will  shortly 
provide  certain  limited  additional 
disclosures  related  to  off-balance-sheet 
derivatives.  The  banking  agencies 
beheve  that  current  Call  Report 
requirements  for  off-balance-sheet 
contracts  need  to  be  improved  to 
provide  better  information  on  the  nature 
and  extent  of  these  activities  and  the 
risk  exposures  of  individual  banks  and 
the  banking  system. 

In  developing  these  proposed  changes 
to  the  Call  Report,  the  banking  agencies 
have  been  mindful  of  other  major 
reporting  changes  anticipated  in  the 
near  future.  For  example,  when  the 
revisions  to  risk-based  capital  standards 
for  the  measurement  of  interest  rate  risk 
mandated  by  section  305  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA)  are 
implemented,  significant  changes  may 
be  required  to  the  Call  Report.  These 
changes  will  primarily  focus  on  the 
exposure  for  changes  in  a  banks 
economic  value  caused  by  changes  in 
interest  rates.  In  addition,  the  Basle 
Supervisors'  Committee  has  undertaken 
a  project  which  may  result  in  an  explicit 
capital  charge  for  market  risk  in  bank 
trading  activities  and  expanded 
reporting  of  derivative  maturities. 

Based  upon  these  possible  future 
changes,  the  banking  agencies  have 
focused  the  disclosures  recommended 
below  on  items  that  are  not  addressed 
by  the  current  proposals  on  interest  rate 
and  market  risk.  Hence,  the  banking 
agencies  believe  that  any  future  changes 
to  off-balance-sheet  derivative  reporting 
caused  by  these  proposals  will 
supplement  rather  than  replace  the 
information  specified  below. 

In  addition,  the  banking  agencies  have 
noted  that  much  of  the  information 
requested  in  these  proposed  Call  Report 
changes  is  available  through  bank 
e.xaminations.  However,  the  collection 
of  recommended  disclosures  in  the  Call 
Report  would  enhance  the  agencies' 
ability  to  monitor  financial  derivatives 
activities  between  examinations. 
Disclosure  through  the  Call  Report 
would  also  enhance  the  agencies'  ability 
to  analyze  data  that  would  be  provided 
across  the  industry,  at  consistent  points 
in  time  and  in  a  consistent  manner. 


Description  of  Proposed  Call  Report 
Changes  to  Schedule  RC-L 

Schedule  RC-L  of  the  Call  Report, 
"Off-Balance-Sheet  Items."  contains 
information  about  bank  financial 
commitnients  which,  for  accounting 
purposes,  may  not  be  reported  on  the 
balance  sheet.  Data  currently  reported  in 
items  1-10,  items  14  and  15  and  in  the 
Memoranda  section  of  Schedule  RC-L 
would  remain  the  same  under  this 
proposal.  The  fonnat  and  nature  of  data 
reported  in  items  11-13  would  be 
changed  beginning  with  the  Call  Reports 
filed  for  September  30, 1994. 

Separate  line  items  would  be 
provided  for  the  reporting  of  gross 
notional  (or  par)  values  of  outstanding 
fiatures,  forwards,  swaps,  exchange- 
traded  written  options,  exchange-traded 
purchased  options,  over-the-counter 
uTitten  options,  and  over-the-counter 
purchased  options.  These  data  would  be 
reported  for  interest  rate,  foreign 
exchange,  commodity  and  equity 
contracts.  Although  the  format  of 
notional  (or  par)  value  reporting  on 
Schedule  Rc5-L  has  been  revised, 
disclosure  on  a  gross  basis  is  unchanged 
from  current  reporting  in  items  1 1-13 
and  all  banks  would  continue  to  report 
notional  (or  par)  value  data. 

Spot  foreign  exchange  contracts, 
which  are  now  reported  as  a  component 
of  item  lib,  "Commitments  to  puiciase 
foreign  currencies  and  U.S.  doUar 
exchange."  would  be  reported  in  a  new 
Schedule  RC-L  item  separate  from  off- 
balance-sheet  derivative  contracts. 

Banks  with  foreign  offices  or  with 
total  assets  of  $100  million  or  more  that 
file  the  FFIEC  031,  032  and  033  report 
forms  would  be  required  to  report 
additional  information  about  these  off- 
balance-sheet  derivative  contracts. 
Banks  would  report  the  gross  positive 
fair  values  and  gross  negative  fair  values 
of  interest  rate,  foreign  exchange, 
commodity  and  equity  contracts  for  (i) 
contracts  accounted  for  at  market  value 
or  LOCOM,  and  (ii)  contracts  accounted 
for  on  a  hedge  or  accrual  basis. 
Reporting  on  a  "gross  basis"  means  that 
no  netting  of  contracts  would  be 
permitted. 

Banks  diat  file  the  FFIEC  031,  032  and 
033  report  forms  would  also  be  required 
to  report  a  single  net  current  credit 
exposure,  with  respect  to  legally 
enforceable  bilateral  netting  agreements 
across  all  derivative  contracts  and 
counterparties.  The  amount  would  be     . 
derived  through  an  analysis  performed 
on  an  individual  counterparty  basis. 
First,  the  bank  would  determine 
whether  a  legally  enforceable  bilateral 
netting  agreement  is  in  place.  If  such  an 
agreement  is  in  place,  the  fair  value  of 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday.  March  9.  1994  /  Notices 


11073 


all  applicable  contracts  with  that 
counterparty  would  be  netted  to  a  single 
amount.  If  such  an  agreement  is  not  in 
place,  the  total  of  all  contracts  with  that 
counterparty  that  have  positive  fair 
values  would  be  determined.  The  bank 
would  then  report  the  sum  of  (i)  net 
positive  fair  values  associated  with 
counterparties  for  which  legally 
enforceable  bilateral  netting  agreements 
are  m  place  and  (ii)  the  positive  fair 
values  of  all  contracts  for  which  a 
legally  enforceable  bilateral  netting 
agreement  is  not  in  place. 

Consistent  with  current  risk-based 
capital  guidelines,  the  amount  of  the 
bank's  single  net  current  credit  exposure 
would  exclude  foreign  exchange 
contracts  with  an  original  maturity  of  14 
calendar  days  or  less,  interest  rate  or 
foreign  exchange  contracts  that  are 
traded  on  an  exchange  requiring  the 
daily  cash  settlement  of  any  variations 
in  the  market  value  of  the  contracts,  and 
wTitten  option  contracts. 

Description  of  Proposed  Call  Report 
Changes  to  Schedule  RI 

Banks  that  file  the  FFIEC  031,  032  and 
033  report  forms  currently  report 
income  (including  market  value  gains) 
from  off-balance-sheet  derivatives 
which  are  held  for  dealing  or  trading 
purposes  or  which  are  otherwise 
accounted  for  at  market  or  LOCOM  in 
the  noninterest  income  category  of 
Schedule  RI,  "Income  Statement."  Such 
amounts  are  primarily  reported  in  items 
5c  ami  5f(2).  "Trading  gains  (losses)  and 
fees  from  foreign  exchange  transactions" 
and  "All  other  noninterest  income." 
respectively. 

It  is  proposed  that  a  new  Schedule  RI 
Memoranda  item  be  created  and 
captioned.  "Income  from  off-balance- 
sheet  derivative  instruments  accounted 
for  at  market  value  of  LOCOM."  In  this 
memoranda  item,  banks  would  report 
the  sum  of  all  amounts  reported  in 
Schedule  RI  noninterest  income  and 
noninterest  expense  items  which  were 
recognized  from  off-balance-sheet 
derivative  transactions,  including 
market  value  gains  and  losses. 

In  addition,  for  banks  that  file  the 
FFIEC  031,  032  and  033  report  forms,  a 
change  is  proposed  to  capture  data 
regarding  the  amount  of  off-balance- 
sheet  derivative  income  and  expense 
included  in  net  interest  income.  Under 
current  practice,  many  banks  report 
periodic  net  settlements  for  many  swaps 
and  other  amounts  related  to  off- 
balance-sheet  instruments  accounted  for 
on  the  hedge  or  accrual  basis  as 
components  of  the  interest  income  or 
interest  expense  Call  Report  line  items 
to  which  they  relate.  For  example,  if  a 
swap  is  intended  to  hedge  interest  rate 


risk  on  commercial  loans,  the  bank  may 
report  the  income  or  expense  associated 
with  new  settlement  accruals  on  that 
swap  in  the  income  statement  item  for 
"Interest  and  fee  income  on  commercial 
loans"  in  Schedule  RI  of  the  Class 
Report.  The  FFIEC  is  not  proposing  to 
change  this  existing  reporting  practice. 

It  is  proposed  that  a  Schedule  RI 
Memoranda  item  be  created  and 
captioned,  "Impact  on  net  interest 
income  of  off-balance-sheet  activities." 
Data  on  this  impact  would  then  be 
collected  in  two  subitems:  one  called, 
"Net  increase  (decrease)  to  interest 
income,"  and  another  called,  "Net 
(increase)  decrease  to  interest  expense." 
In  the  first  memoranda  item,  banks 
would  report  the  net  sum  of  all  amounts 
reported  in  Schedule  RI  interest  income 
items  which  were  recognized  from  off- 
balance-sheet  derivative  transactions.  In 
the  second  memoranda  item,  banks 
would  report  the  net  sum  of  all  amounts 
reported  in  Schedule  RI  interest  expense 
items  which  were  recognized  from  off- 
balance-sheet  derivative  transactions. 

All  of  these  changes  to  Schedule  RI 
would  first  be  effective  in  Call  Reports 
filed  for  March  31.  1995. 

Accounting  for  Off-Balance-Sheet 
Derivative  Financial  Instruments 

Several  of  the  reporting  changes 
proposed  to  Schedules  RC-L  and  RI 
distinguish  between  off-balance-sheet 
derivative  financial  instruments  that  are 
accounted  for  on  a  market  value  or 
LOCOM  basis  and  those  accoimted  for 
on  a  hedge  or  accrual  basis.  This 
proposal  would  not  change  the 
accounting  methods  prescribed  in  the 
Call  Report  instructions  for  futures, 
forwards  and  standby  contracts.  The 
proposed  reporting  changes  collect 
supplemental  information  on  such 
contracts  in  accordance  with  the 
accounting  methodology  that  is  applied 
by  the  bank  of  Call  Report  purposes. 

Purpose  of  Additional  Data  Requested 

Notional  and  Par  Value  Data 

Notional  (or  par)  value  data  as 
currently  reported  in  Schedule  RC-L 
provide  valuable  information  regarding 
the  scope  and  volume  of  individual 
bank  and  banking  system  off-balance- 
sheet  derivative  activities.  However, 
notional  (or  par)  value  data  provide 
little  information  about  the  risks  to 
which  individual  banks  and  the  banking 
system  may  be  exposed. 

The  separate  reporting  proposed  for 
futures,  forwards  and  options 
distinguishes  between  exchange-traded 
and  over-the-counter  (OTC)  derivative 
transactions.  Information  about  the 
volume  of  off-balance-sheet  derivative 


transactions  that  are  exchange-traded 
versus  OTC  will  provide  additional 
insight  as  to  credit,  liquidity  and 
systemic  risk  exposures. 

Current  and  potential  credit  exposure 
can  be  of  greater  concern  for  OTC 
derivative  contracts,  because  futures 
and  options  exchanges  generally  limit 
the  performance  period  of  their 
contracts  to  one  day  through  daily  mark- 
to-market  and  cash  settlement  of 
positions  as  well  as  margin  provisions. 
In  addition,  the  exchanges  (through 
their  clearing  members)  hold  collateral 
in  an  amount  approximately  equal  to 
the  potential  one-day  change  in  the 
value  of  the  contract  at  the  beginning  of 
each  trading  day.  Therefore,  exchange- 
traded  contracts  generally  contain 
relatively  little  credit  exposure. 

However,  there  is  not  a  perfect 
distinction  between  counterparty  credit 
exposure  on  exchange-traded  and  OTC 
contracts.  Contracts  traded  on  foreign 
exchanges  may  be  subject  to  less 
restrictive  margin  or  collateral 
requirements  than  those  traded  on  U.S. 
exchanges.  Further,  in  today's 
marketplace,  many  OTC  contracts  have 
collateral  and  margin  requirements. 
Although  these  distinctions  have 
limitations,  the  banking  agencies  believe 
these  data  may  provide  some  additional 
information  on  counterparty  credit  risk. 
In  conjunction  with  the  additional  fair 
value  and  net  counterparty  credit 
exposure  data  discussed  below,  this 
information  will  enhance  supervisory 
understanding  of  off-balance-sheet 
derivative  credit  risk  in  individual 
banks  and  across  the  banking  system. 

Information  breakouts  between 
exchange-traded  and  OTC  derivatives 
would  also  enhance  supervisory 
understanding  of  a  bank's  hquidity  risk. 
Though  both  exchange  and  OTC 
markets  contain  liquid  and  illiquid 
contracts,  exchange-traded  contracts  are 
generally  considered  to  be  more  liquid. 
Given  the  margin  requirement  for 
exchange-traded  contracts  and  the 
potential  liquidity  constraints  that  could 
occur  from  large  positions  in  these 
instruments,  this  information  would 
also  enhance  the  supervisory 
understanding  of  banks'  funding  risk. 

Systemic  risk  is  the  risk  that  failure  or 
default  by  a  market  participant  or  group 
of  participants  will  cause  more 
widespread  disruption  throughout  the 
financial  markets.  A  key  to  the 
assessment  of  systemic  risk  is  the 
identification  of  the  exposure  of 
individual  banks  to  specific  markets. 
Therefore,  the  notional  (or  par)  values  of 
exchange-traded  and  OTC  positions  by 
type  would  enhance  supervisory 
understanding  of  an  institution's 
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exposures  to  systemic  problems  that 
might  develop  in  a  particular  market. 

The  banking  agencies  believe  that 
notional  (or  par)  value  data  on 
exchange-traded  and  OTC  contracts  are 
readily  available  in  conjunction  with 
the  bank's  day-to-day  management  of 
derivative  activities.  This  information 
will  assist  the  banking  agencies  in 
identifying  for  follow-up  action  those 
banks  that  have  significantly  expanded 
their  off-balance-sheet  activities, 
focused  their  off-balance-sheet  activities 
in  a  new  direction,  or  have  entered  into 
derivatives  activities  that  might 
otherwise  adversely  impact  the  capital 
and  liquidity  of  that  institution. 

Fair  Value  Data 

As  discL  -.ed  above,  notional  (or  par) 
\  alue  data  currently  collected  provide 
i.isight  as  to  the  natuje  and  extent  of  off- 
\  dlance-sheet  derivative  activities  for 
I  ulh  individual  banks  and  across  the 
!i,iiiking  system.  Off-balance-sheet 
(".erivative  fair  values  would  provide 
\  aluable  data  for  aggregate  banking 
system  and  individual  bank  comparison 
as  to  credit  risk  exposures  and  future 
cash  flow  and  income  exposures,  which 
may  not  be  reflected  on  the  balance 
sheet. 

In  conjunction  with  the  notional  (or 
par)  value  data  summarized  above, 
positive  fair  value  data,  in  combination 
with  the  negative  fair  value  data,  would 
enhance  insight  regarding  the  bank's 
exposures  to  systemic  problems  that 
might  develop  in  a  particular  market. 

Fair  value  data  provide  insight  as  to 
the  credit  exposure  and  credit  provided 
by  the  bank  't  the  marketplace  and 
therefore  is  ulso  an  indicator  of  the 
bank's  current  vulnerability  to  potential 
problems  in  the  derivative  markets.  For 
credit  risk  purposes,  the  gross  positive 
fair  value  represents  the  maximum 
losses  a  bank  could  incur  if  all  of  its 
counterparties  defaulted  and  there  was 
no  netting  of  contracts  or  underlying 
collateral.  This  is  similar  to  the  carrying 
value  of  a  bank's  loans  which  represents 
the  maximum  loss  the  bank  could  incur 
on  its  loan  portfoho  if  all  counterparties 
(borrowers)  defaulted  and  the  loans 
were  not  collateraUzed.  Such 
information  is  especially  valuable  to 
supervisors  when  a  bank  is  in  danger  of 
failure.  In  addition,  negative  fair  value 
data  provide  information  about  the 
market's  exposure  to  that  bank. 

Gross  positive  and  negative  fair  value 
data  highlight  capital  exposures  arising 
from  off-babnce-sheet  derivative 
activities  fo;  contracts  accounted  for  on 
a  hedge  or  accrual  basis.  For  these 
contracts,  fair  values  would  provide 
better  information  than  currently  is 
reported  on  deferred  or  otherwise 


unrecognized  gins  and  losses  in  bank's 
balance  sheet.  These  amounts  reflect 
future  contributions  to  or  demand  on 
the  bank's  capital.  This  information  will 
assist  the  banking  agencies  in 
identifying  for  follow-up  action  those 
banks  that  have  significantly  expanded 
their  off-balance-sheet  activities, 
focused  their  off-balance-sheet  activities 
in  a  new  direction,  or  have  entered  into 
derivatives  activities  which  might 
otherwise  significantly  impact  the 
capital  of  that  institution. 

Banks  with  assets  greater  than  S150 
million  are  currently  required  to 
disclose  data  regarding  the  fair  value  of 
their  off-balance  contracts  under 
Statement  of  Financial  Accounting 
Standards  No.  107,  "Disclosures  about 
Fair  Value  of  Financial  Instruments" 
(SFAS  107).  Under  the  FDICs 
regulations  implementing  Section  36  of 
the  Federal  Deposit  Insurance  Act,  as 
added  by  Section  112  of  FDICIA, 
insured  depository  institutions  with 
assets  greater  than  $500  million  are 
required  to  file  annual  audited  financial 
statements  containing  the  SFAS  107  fair 
value  disclosures  with  the  banking 
agencies.  However,  this  audited 
financial  statement  requirement  may  be 
satisfied  for  subsidiaries  of  holding 
companies  through  audited  financial 
statements  of  the  consolidated  holding 
company.  Thus,  data  in  those 
consolidated  financial  statements  would 
not  be  available,  for  supervisory 
purposes,  on  an  individual  bank  basis. 
In  addition,  the  methods  used  to 
calculate  or  stimmarize  the  SFAS  107 
disclosures  may  not  be  consistent  from 
one  institution  to  the  next. 

For  institutions  subject  to  SFAS  107, 
fair  value  data  are  expected  to  be  readily 
available.  In  addition,  the  bankmg 
agencies  believe  these  data  to  be  readily 
available  for  use  by  banks  in  the  day-to- 
day management  of  their  derivatives 
activities. 

Net  Credit  Exposure  Data 

The  use  of  legally  enforceable 
bilateral  netting  agreements  which 
provide  protection  in  case  of  bankruptcy 
may  significantly  reduce  the  credit  risk 
exposure  of  bank's  derivative  positions. 
Most  large  banks  compute  such  netted 
exposures  for  internal  credit  risk 
management  purposes.  These  data 
would  be  collected  in  anticipation  of  a 
possible  change  in  the  netting  rules  for  ■ 
risk-based  capital  purposes.  In  addition, 
this  information  will  provide  a  more 
accurate  estimate  of  the  credit  exposure 
from  off-balance-sheet  derivative 
contracts. 


Income  Statement  Data 

Current  income  statement  reporting 
practices  for  off-balance-sheet 
derivatives  make  it  difficult  to  perform 
meaningful  analyses  of  such 
instruments.  Analyses  cannot  be 
performed  because  the  income 
statement  data  for  derivatives  are 
combined  with  other,  often  unrelated 
amounts.  The  memorandum  disclosures 
proposed  for  off-balance-sheet 
derivative  income  statement  data  would 
provide  supervisory  insight  as  to  the 
nature  of  such  activities  and  about 
exposures  to  a  bank's  capital. 

Reporting  the  income  data  related  to 
ofT-balance-sheet  derivative  contracts 
accounted  for  on  a  mark-to-market  or 
LCX^OM  basis  in  a  separate  memoranda 
item  would  provide  an  indication  of  the 
earnings  contribution  of  such  activities 
in  relation  to  other  trading  activities.  In 
addition,  with  the  reporting  of  net 
interest  income  amounts  in  separate 
memorandum  items,  the  banking 
agencies  will  leam  the  impact  of  such 
amounts  on  the  net  interest  margin. 
When  monitoring  such  data  on  a  period- 
to-period  basis  in  comparison  to 
changes  in  market  rates,  these  would 
provide  supervisory  insight  as  to  the 
nature,  extent  and  effectiveness  of  off- 
balance-sheet  deriv.^tives  used  for  risk 
management. 

Information  reported  in  certain  of  the 
proposed  memoranda  items  would 
provide  supervisory  insight  regarding 
the  components  and  variability  of  a. 
bank's  net  interest  margin.  Monitoring 
these  data  over  time  would  provide 
better  information  on  the  sensitivity  of 
a  bank's  net  interest  margin  to  market 
rste  changes  and  whether  off-balance- 
sheet  activities  have  increased, 
decreased  or  stabilized  the  bank's 
earnings. 

Request  for  Comment 

The  FFIEC  is  requesting  comment  on 
all  aspects  of  the  proposed  revised 
reporting  requirements  for  off-balance- 
sheet  derivative  contracts,  especially  the 
availability  of  information,  cost  and 
time  required  to  implement  these 
changes.  In  particular,  the  FFIEC  solicits 
comments  on  the  following: 

The  FFIEC  specifically  requests 
comment  on  the  availability  of  notional 
(or  par)  value  data  separated  between 
exchange-traded  and  OTC  contracts,  the 
availability,  on  an  individual  bank 
basis,  of  fair  value  data  separated 
between  off-balance-sheet  contracts 
accounted  for  at  market  value  or 
LOCOM  and  contracts  accounted  for  on 
a  hedge  or  accrual  basis,  and  the 
availabihty  of  net  counterparty  credit 
exposure  data.  The  FFIEC  requests 
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comment  on  the  feasibihty  of  providing 
such  data  for  the  Septembtr  30.  1994 
Call  Report.  If  the  proposed  effective 
data  for  this  reporting  is  not  feasible, 
please  comment  on  how  soon  thereafter 
such  data  would  be  available. 

In  addition,  the  FFIEC  requests 
information  about  the  specific 
methodologies  used  by  banks  to 
determine  fair  values  of  the  various 
types  of  off-balance-sheet  contracts.  To 
the  extent  such  information  is  available 
in  annual  financial  statement 
disclosures  made  under  SFAS  107, 
please  provide  a  copy  of  such 
disclosures. 

The  FFIEC  specifically  requests 
comment  on  the  availability  of  the 
amounts  of  off-balance-sheet  derivative 
income  and  expense  associated  with 
contracts  accounted  for  at  market  value 
or  LOCOM  and  of  the  amounts  of  off- 
balance-sheet  derivative  income  and 
expense  included  in  net  interest 
income.  The  FFIEC  requests  comment 
on  the  feasibility  of  providing  such  data 
for  the  March  31.  1995  Call  Report.  If 
the  proposed  effective  date  for  this 
reporting  is  not  feasible,  please 
comment  on  how  soon  thereafter  such 
data  would  be  available. 

The  FFIEC  is  proposing  to  collect 
information  on  income  from  two  broad 
categories  of  derivatives.  The  first 
category  involves  income  from 
derivatives  that  are  accounted  for  on  a 
mark-to-market  or  LOCOM  basis.  The 
second  category  involves  income  from 


derivatives  that  are  accounted  for  on  the 
hedge  or  accrual  basis.  Should  the 
income  and  expense  associated  with 
derivatives  that  hedge  a  balance  sheet 
position  that  is  accounted  for  at  market 
value  or  LOCOM  be  reported  in  the  first 
category  or  the  second  category? 

The  FFIEC  seeks  comment  on  whether 
information  should  be  obtained  on  the 
separate  financial  results  of  off-balance- 
sheet  derivative  transactions  which 
impact  equity  capital  accounts  rather 
than  the  income  statement.  Please 
pro\ide  information  about  the  nature 
and  extent  of  such  activities  in  banks. 

The  FFIEC  also  invites  comment  on 
the  use  of  SlOO  million  in  total  assets  as 
the  size  threshold  for  requiring  banks  to 
provide  the  proposed  fair  value,  net 
counterparty  credit  risk  and  income 
statement  data  in  the  Call  Report.  The 
FFIEC  has  considered  combining  the 
asset  size  criterion  together  with  a 
threshold  considering  the  notional  (or 
par)  value  of  the  bank's  outstanding  off- 
balance-sheet  contracts.  Such  combined 
reporting  criteria  would  focus  on  the 
bank's  off-balance-sheet  risk  exposure. 
The  FFIEC  requests  comment  on  what 
amounts  should  be  used  in  such  a 
combined  threshold. 

Interagency  Policy  Statement  on 
Changes  in  Regulatory  Reporting 
Requirements 

In  May  1992.  the  FFIEC  adopted  a 
pohcy  calling  upon  the  agencies  to 
announce  prior  to  the  end  of  each  year 
all  reporting  changes  that  will  take 


effect  in  the  following  year.  Exceptions 
can  be  made  to  this  poUcy  when  a 
majority  of  the  members  of  the  FFiEC 
determines  that  reporting  changes  are 
necessary  for  safety  and  soundness 
reasons.  The  FFIEC  has  determined  that 
the  proposed  changes  to  Schedule  RC- 
L,  which  would  take  effect  as  of 
September  30.  1994.  are  needed  on 
safety  and  soundness  grounds  as 
indicated  in  the  preceding  discussion 
on  the  purpose  of  the  additional  data. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  current  Reports  of  Condition  and 
Income  required  of  all  insured 
commercial  banks  and  FDIC-supervised 
savings  banks  have  been  submitted  to, 
and  approved  by.  the  U.S.  Office  of 
Management  and  Budget  (0MB).  (0MB 
Control  Numbers;  for  FDIC.  3064-0052; 
for  FRB.  7100-0036;  and  for  OCC.  1557- 
0081.)  The  final  version  of  the  proposed 
changes  that  are  the  subject  of  this 
request  for  comment,  which  vdll  be 
developed  after  consideration  of  tlie 
comments  received,  will  be  submitted 
by  each  agency  to  OMB  for  its  review. 

The  proposed  changes  to  the  Call 
Report  are  illustrated  as  follows: 

Dated:  March  3,  1994. 
Joe  M.  Cleaver, 

Executive  Secretary.  Federal  Financial 
Institutions  Examination  Council. 
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Net  Credit  Exposure  (reflecting  legally  enforceable  bilateral  netting  agreements) 

Amendments  to  Schedule  RI  Memoranda 

Income  from  off-balance-sheet  instruments  accounted  for  at  MTM  or  LOCOM  .. 

Iinpact  on  ne«  interest  inconie  of  off-balance-sheet  activities: 

a.    Net  increase  (decrease)  to  interest  income 

{        b.    Net  (Increase)  decrease  to  interest  expense 

••  Spot  foreign  exchange  is  to  be  collected  as  a  separate  off-balance-sheet  item. 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

Sen'  Pale  International.  Inc..  1331  Roval  Lane, 
Dallas.  TX  75261.  Officers:  Roland'Siie 
Whelpley,  President/Treasurer.  Sharon 
EUershaw,  Executive  Vice  President. 
Marsha  K.  West,  Secretary. 

Suanna  VVidjaja  Rossi  &  Robert  William 
Rossi,  dba  Neptune  Forwarding  Co..  1713 
Vickers  Circle,  Decatur.  CA  30030. 
(partnership). 

CFT  Cargo.  Incorporated,  6621  NW  8th  Ave.. 
Miami,  FL  33166,  Officers:  Luis  N,  Erase, 
President,  Martin  Elena  Eraso.  Vice 
President. 

Gallagher  Transfer  &  Storage  Co..  Inc..  2401 
tlvsian  Fields  Ave.,  New  Orleans,  LA 
70117.  Officers:  Robert  S.  Maloney. 
President/Stockl'.older. 

Iriendlv  Forwarding  Services.  Inc.,  2789 
NW.  82nd  Ave..  Miami.  FL  33122,  Officers: 
Juan  Carlos  Esquivel.  President,  Robert 
Esquivt'l.  Vice  Presidpnt.  lesus  E.  Esquivel. 
General  Manager. 

Phoenix  International  Business  Logistics. 
Inc..  3020  Shoreline  Drive.  Portsmouth.  VA 
23703.  Officers:  .Margaret  A.  Walker. 
President. 

By  the  Federal  Maritime  Commission, 

Dated:  March  3,  1994. 
loseph  C.  Polking, 
Sfcrvtary: 

jFR  Doc.  94-5383  Filed  3-8-94:  8:45  am) 
BILLING  CODE  673(M)1-M 


FEDERAL  RESERVE  SYSTEM 

CBT  Corporation;  Formation  of, 
Acquisition  by,  and  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  NonbanKing  Companies 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Dank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  apphed  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.2.1(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 


Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §'225. 21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  uTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  at  the  Reserve  Bank  or 
the  offices  of  the  Board  of  Governors  not 
later  than  Anril  1,  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

J.  CBT  Corporation,  Paducah. 
Kentucky;  to  merge  with,  or  in  the 
alternative,  to  acquire  at  least  19.9 
percent  of  BMC  Bankcorp.  Inc..  Benton. 
Kentucky,  and  thereby  indirectly 
acquire  Bank  of  Marshall  County. 
Benton.  Kentucky,  and  Graves  County 
Bank.  Inc..  VVingo.  Kentucky. 

In  connection  with  the  application. 
Applicant  has  also  applied  to  acquire 
United  Comimonwealth  Bank.  FSB. 
Murray,  Kentucky,  and  thereby  engage 
in  operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Resene 
System,  March  3,  1994. 
lennifer  ].  Johnson, 
Associate  Serrntary  of  the  Board. 
IFR  Doc.  94-5388  Filed  3-8-94.  8:45  am] 
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Community  Bancshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  v^riting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubfic.  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  bo  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  28, 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

J.  Community  Bancshares,  Inc.,  North 
VVilkeiiboro.  North  Carolina;  to  engage 
de  novo  through  its  subsidiary. 
Community  Mortgage  Corporation  of 
North  Carolina.  Statesville.  North 
Carolina,  in  originating,  holding, 
servicing  and  brokering  mortgage  loans 
under  a  variety  of  plans  through  a  joint 
venture  pursuant  to  §  225.25(b)(1)  of  the 
Boards  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  March  1.  1994. 
Jejuiifer  J.  Johnson, 
Asscyciate  Secretary  of  the  Board. 
IFR  Doc.  94-5389  Filed  3-8-94;  8:45  amj 
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Corestates  Financial  Corp.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  .Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  VkTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  AmW  1,  1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Corestates  Financial  Corp.. 
Philadelphia,  Pennsylvania;  to  acquire 
Rittenhouse  Financial  Services.  Inc.. 


Radnor,  Pennsylvania,  and  thereby 
engage  in  providing  investment  advice 
to  any  other  person  pursuant  to  § 
225.25(b)(4)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire 
BancFirst  Corporation.  Decatur. 
Alabama,  and  BancFirst,  Decatur, 
Alabama,  and  thereby  engage  in 
operating  a  federally-chartered  savings 
bank  and  engage  in  only  those  activities 
permitted  pursuant  to  §  225.25(b)(9); 
and  in  the  sale  and  issuance  of  credit 
life  insurance  in  connection  with  loans 
and  extensions  of  credit  made  by  the 
thrift  pursuant  to  §  225.25(b)(8)fi)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-5390  Filed  3-8-94;  8:45  am) 
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Van  A.  Dukeman,  et  al;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-2306)  published  on  page  4923  of  the 
issue  for  Wednesdav.  February  2.  1994. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Van  A. 
Dukeman  is  revised  to  read  as  follows: 

1.  Van  A.  Dukeman.  David  J.  Downey, 
George  T.  Shapland-.  and  Gregory  B. 
Lykins.  all  of  Champaign,  Illinois;  to 
acquire,  as  a  group  33.19  percent  of  the 
voting  shares  of  BanklUinois.  Financial 
Co.,  Champaign,  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Illinois  in 
Champaign,  Illinois. 

In  addition,  Messrs.  Downey, 
Shapland.  Lykins.  and  Dukeman,  have 
entered  into  an  agreement  with  Mr. 
August  C.  Meyer.  Jr..  who  owns  or 
controls  in  various  capacities  50.04 
percent  of  BanklUinois,  which 
agreement  will  govern,  among  other 
things,  the  voting  and  disposition  of  all 
of  the  shares  of  BanklUinois  stock 
owned  by  the  parties  to  the  agreement 
for  a  period  of  up  to  ten  years. 

Comments  on  this  application  must 
be  received  by  March  23,  1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-5391  Filed  3-8-94;  8:45  am) 
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Fleet  Financial  Group,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  /\ny  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
uTitten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  1. 
1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Fleet  Financial  Group,  Inc., 
Providence.  Rhode  Island;  to  merge  with 
Sterling  Bancshares  Corporation. 
Waltham.  Massachusetts,  and  thereby 
indirectly  acquire  Sterling  Bank. 
Waltham,  Massachusetts. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Dt-sch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Corestates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  merge 
with  Independence  Bancorp,  Inc., 
Perkasie,  Pennsylvania,  and  thereby 
indirectly  acquire  Bucks  County  Bank 
and  Trust  Company,  Perkasie, 
Pennsylvania;  Chelter^l■lam  Bank. 
Cheltenham.  Pennsylvania;  Lthigh 
Valley  Bank.  Bethlehem.  Pennsylvania; 
and  Third  National  Bank  and  Trust 
Company  of  Scranton,  Scranton, 
Pennsylvania. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

I.  Marquette  National  Corporation. 
Chicago,  Illinois;  to  acquire  100  percent 
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of  the  voting  shares  of  Orland  State 
Bank,  Orland  Park,  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63165: 
1.  AMBANC,  Inc.,  Vincennes,  Indiana; 
to  acquire  100  percent  of  the  voting 
shares  of  Lincolnland  Bancshares,  Inc. 
Casey,  Illinois,  and  thereby  indirectly 
acquire  The  Bank  of  Casey,  Casey, 
Illinois. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
PrRsident)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

J .  Payne  County  Bank  Employee 
Stock  0\^-nership  Plan,  Perkins. 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  50.1  percent  of 
the  voting  shares  of  Pa\Tie  County 
Bancshares,  Inc.,  Perkins,  Oklahoma 
and  thereby  indirectly  acquire  The 
Payne  County  Bank,  Perkms.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-5392  Filed  3-8-94;  8:45  ami 
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Matthew  and  Bennett  Lindenbaum,  et 
al.;  Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(jJ)  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  tlie  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  29,  1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Matthew  and  Bennett  Undenbaum, 
trustees  for  1994  Garden  State  Trust  .  to 
acquire  up  to  24.9  percent  of  Garden 
State  Bancshares,  Inc.,  Jackson,  New 
Jersey,  and  thereby  indirectly  acquire 
Garden  State  Bank,  (ackson.  New  fersey. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 


East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Batrus  &■  Co.,  as  nominee  of  P. 
Dunmire  trust,  to  retain  39.80  percent; 
Batxus  &  Co..  as  nominee  of  SE. 
Dunmire  trust,  to  retain  10  percent;  Paul 
L.  Dunmire.  deceased,  as  trustee  for 
Philip  L.  Dunmire.  pursuant  to  Uniform 
Gifts  to  Minors  Act.  to  retain  0.20 
percent;  Philip  L.  Dunmire,  to  retain 
0.25  percent;  C.  Edward  and  Nancy 
Dunmire,  to  retain  0.25  percent  of  the 
voting  shares  of  Peoples  Financial 
Corp..  Inc..  Ford  City,  Pennsylvania,  and 
thereby  indirectly  acquire  Peoples  Bank 
of  Pennsylvania,  Ford  City. 
Pennsylvania;  New  Bethlehem  Bank, 
New  Bethlehem,  Pennsylvania; 
Merchants  National  Bank  of  Kittaning. 
Kittaning.  Pennsylvania. 

C.  Federal  Reserve  Bank  of  Atlanta. 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Floyd  F.  and  Helen  L.  Porter, 
Trustees  of  Tennessee  Classics  P.S..  Inc.. 
Gallatin.  Tennessee,  to  each  acquire  at 
least  10  percent  of  the  voting  shares  of 
Independent  Bankshares  Corporation, 
Gallatin,  Tennessee,  and  thereby 
indirectly  acquire  First  Independent 
Bank.  Gallatin.  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve  ^ 
System,  March  3,  1994 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[PR  Doc  94-5193  Filed  3-8-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  For  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  The  Head  Start  Bureau  of 
the  Administration  for  Children  and 
Families  (ACF)  is  requesting  clearance 
from  the  Office  of  Management  and 
Budget  (0MB)  for  instruments  to  be 
used  to  conduct  a  national  descriptive 
study  of  the  characteristics  of  families 
serv  ed  by  Head  Start  Migrant  Programs. 
This  study  will  provide  essential 
descriptive  data  on  the  characteristics  of 
the  families  presently  being  served  by 
Migrant  Head  Start  Programs;  the 
availability  and  coordination  of  services 
related  to  serving  Head  Start  migrant 
families;  and  a  national  estimate  of  the 
number  of  children  of  migrant 
farmworkers  who  are  eligible  for  Head 
Start  ser\'ices. 


ADDRESSES:  Copies  of  the  information 
collection  may  be  obtained  from  Edward 
E.  Saunders  of  the  Office  of  Information 
Systems  Management,  ACF.  by  calling 
(202) 205-7921. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to:  Laura  Oliven. 
0MB  Desk  Officer  for  ACF.  0MB 
Reports  Management  Branch,  room 
3002.  725  17th  Street.  NW.,  Washington, 
DC  20503. (202)  395-7316. 

Information  on  Document 

Title:  Descriptive  Study  of  the 
Characteristics  of  Families  Served  by 
Head  Start  Migrant  Programs. 

Oi\W  No.:  New  request. 

Description:  The  Migrant  Head  Start 
Program  currently  funds  26  programs  in 
18  States  and  serves  a  unique 
population  which  requires  a  service 
delivery  system  different  in  some 
respects  from  that  utilized  by  regular 
Head  Start  programs.  In  addition  to 
poverty  and  seasonal  employinent. 
migrant  families  often  lack  education, 
adequate  housing,  transportation,  health 
care,  child  and  family  services  and 
social,  nutritional  and  legal  services. 
Within  this  unique  context,  and  keeping 
the  mobility  factor  in  mind.  Migrant 
Head  Start  grantees  have  developed 
creative  program  designs  (full-day 
center  based,  home-based,  and  family 
day  care)  and  diverse  service  delivery 
models  to  meet  the  multiple  needs  of 
low-income  migrant  families. 

This  descriptive  study  is  intended  to: 
(1)  Provide  information  on  the 
characteristics  of  the  families  presently 
being  served  by  Migrant  Head  Start 
programs;  (2)  document  availability  and 
coordination  of  services  related  to 
serving  Head  Start  migrant  families;  and 
(3)  provide  a  national  estimate  of  the 
number  of  children  of  migrant 
farmworkers  who  are  eligible  for  Head 
Start  services.  The  information  will  be 
used  by  the  Administration  on  Children, 
Youth  and  Families  to  determine 
program  policies  as  the  Head  Start 
Program  continues  to  expand. 

Annual  Number  of  Respondents:  1419- 
1461 

Frequency:  1.00 

Average  Burden  Hours  Per  Response: 

0.75-3 

Total  Burden  Hours:  155&-1 590.5. 

Dated:  February  25.  1994. 

Lan^-  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

[FR  Doc  94-5324  Filed  3-3-94;  8:45  amj 
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Administration  for  ChiWren  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  an 
extension  of  currently  approved 
information  collection  titled: 
"Apphcation  for  Fiscal  Year  1994  Funds 
for  Family  Presenation  and  Family 
Support  Ser^-ices."  This  request  was 
approved  on  an  emergency  basis  under 
OMB  Control  Number  0980-0258  for 
use  through  April  18, 1994. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Edward  E.  Saunders,  of  the  Office  of 
Information  Systems  Management.  ACF, 
by  calling  (202)  :05-7921. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
infonnation  collection  should  be  sent 
directly  to:  Laura  Ohven,  OMB  Desk 
Officer  for  ACF,  OMB  Repo-ts 
Management  Branch.  New  Elxecutjve 
Office  Bujlding.  Room  3002.  725  17th 
Street.  NW.,  Washington..  DC  20503, 
(202) 395-7316. 

Information  on  Document 

Title:  Applicaton  for  FY  1994  Funds 
for  Family  Preservation  and  Family 
Support  Sennces. 

OMB  No.:  0980-0258. 

Description:  New  legislation  in  the 
Omnibus  Budget  Reconcihation  Act 
(OBRA)  of  1993  authorizes  entitlement 
funding  to  States  and  certain  Indian 
Tribes  and  Tribal  organizations  for 
family  preservation  and  family  support 
services.  One  ma^jr  purpose  of  family 
preservation  services  is  to  help  alleviate 
family  crises  that  otherwise  might  lead 
to  the  foster  care  placement  of  children, 
e.g.,  intensive  in-home  services,  respite 
care,  and  services  for  adoptive  parents. 
One  major  purpose  of  family  support 
services  is  to  provide  preventive 
services  to  families  to  help  alleviate 
stress  (e.g.,  to  prevent  child  abuse), 
increase  parents'  child-rearing  abilities 
and  parenting  skills,  and  assist  famifies 
to  use  other  available  community 
resources. 

Annual  Number  of  Respondents:  92 

Annual  Frequency:  1 

Average  Burden  Hours  Per  Response: 

Total  Burden  Hours:  13,248 


Dated  February  25,  1994. 
Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management 
jFR  Doc.  94-5323  Filed  3-8-94;  8:45  ami 
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Food  and  Drjg  Adminstration 
[Docket  No.  880-0087] 

Manutacture  of  tn  Vitro  Diagnostic 
Products;  Current  Good  Wrinu'acturing 
Practice  Final  GuicteMne;  Availability; 
Extension  of  Comment  Penod 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice:  extension  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  e.xtending  to 
April  11,  1994,  the  comment  period  on 
a  final  guideline  entitled  "Guideline  for 
the  Manufacture  of  In  Vitro  Diagnostic 
Products"  that  contains  production 
practices  which  are  acceptable  to  FDA 
for  ensuring  the  safety  and  effectiveness 
of  in  vitro  diagnostic  products.  This 
action  is  being  taken  to  ensure  adequate 
time  for  the  preparation  and  submission 
of  comments  on  the  final  guideline. 
DATES:  Written  comments  by  April  11. 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  JNFOHMATiON  CONTACT:  Z. 
Frank  Twardochleb,  Center  for  Devices 
and  Radiological  Health.  (HFZ-300), 
Food  and  Drug  Administration,  2098 
Gaither  Rd..  Rockville,  MD  20850.  301- 
594-4586. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  10,  1994  (59 
FR  1402),  FDA  announced  the 
availability  of  a  final  guideline  entitled 
'"Guideline  for  the  Manufacture  of  In 
Vitro  Diagnostic  Products  "  The 
guideline  contains  production  practices 
which  are  acceptable  to  FDA  for 
ensuring  the  safety  and  effectiveness  of 
in  vitro  diagnostic  products. 
Manufacturers  of  in  vitro  diagnostic 
products  may  find  the  information  in 
the  guidelines  useful  in  developing 
procedures  that  comply  with  the  current 
good  manufacturing  practice  regulations 
for  these  products. 

Interested  person  were  invited  to 
comment  by  March  11. 1994.  FD.A 
received  one  request  to  extend  the 
comment  period  for  45  days.  The 
comment  stated  that  this  timeframe 
would  provide  sufficient  time  to  gather 


the  necessary  data  to  respond  in  a 
scientific  and  meaningful  way. 

FDA  agrees  in  part  with  this  request 
and  is  extending  the  conunent  period 
for  30  days  to  ensure  adequate  time  for 
the  preparation  of  comments.  FDA 
believes  that  an  extension  of  more  than 
30  days  is  unnecessary.  Therefore, 
written  comments  received  by  April  11, 
1994,  will  be  considered  by  FD.^  during 
its  review. 

Interested  persons  may,  on  or  before 
April  11,  1994,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  conm:cnts  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  thru  Friday. 

Daltd  Maruh  3,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy 
[FR  Drjc  94--5449  Filed  3-8-94;  8  45  a.T.1 
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National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  Subcommittee  To  Evaluate  tl>e 
National  Cancer  Program,  hiationa! 
Cancer  Advisory  Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Evaluate  the 
National  Cancer  Program.  National 
Cancer  Advisory  Board.  National  Cancer 
Institute,  National  Institutes  of  Health 
on  March  16-17,  1994  at  the  Fairraount 
Hotel,  950  Mason  Street,  San  Francisco, 
California  94108. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  recess  on 
March  16:  and  from  8:30  a.m.  to 
adjournment  on  March  17.  Attendance 
by  the  public  will  be  Umited  to  space 
available.  Discussions  will  address  the 
evaluation  and  achievements  of  the 
National  Cancer  Program. 

Ms.  Carole  Frank,  Committee 
Management  Specialist.  National  Cancer 
Institute.  National  Institutes  of  Health, 
Executive  Plar^  North,  room  630M. 
9000  Rockville  Pike.  Bethesda, 
Maryland  20892  (301/496-5708),  will 
provide  a  summa--^  of  the  meeting  and 
a  roster  of  the  subcommittee  members 
upon  request. 

Ms  Cherie  Nichols,  Executive 
Secretary.  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisor}-  Board,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Building  31,  room  11A23.  Bethesda, 
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Mainland  20892  (301/496-5515).  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms  Cherie  Nichols  on  (301/ 
496-5515)  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
tlian  15  days  prior  to  the  meeting  due 
to  the  difficuhy  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Dated:  March  4, 1994. 
Susan  K.  Feldroan. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-5492  Filed  3-8-94;  8:45  am) 

BILLING  CODE  414<M>1-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Demonstration  Grant  Program  for 
Residential  Treatment  for  Women  and 
their  Children 

AGENCY:  Center  for  Substance  Abuse 
Treatment  (CSAT),  Substance  Abuse 
and  Mental  Health  Services 
Administration.  (SAMHSA),  HHS. 
action:  Fiscal  Year  (FY)  1994  Awards 
fur  Approved  but  Unfunded  FY  1993 
Applications  and  Supplemental  Awards 
to  Currently  Funded  Grantees  Under 
CSAT's  Demonstration  Grant  Program 
for  Residential  Treatment  for  Women 
and  their  Children. 

SUMMARY:  This  notice  provides 
information  to  the  public  that  CSAT  is 
providing  approximately  S5  million  in 
FY  1994  for  up  to  four  new  awards  to 
applicants  who  were  recommended  for 
approval  but  not  funded  in  FY  1993  due 
to  a  lack  of  available  funds,  and  for  up 
to  two  supplemental  awards  to  currently 
funded  grantees  under  its 
Demonstration  Grant  Program  for 
Residential  Treatment  for  Women  and 
their  Children.  This  notice  is  not  a 
.-■equest  for  applications. 

The  supplemental  awards  will  be 
made  to  grantees,  funded  in  FY  1993, 
who  serve  Native  American  women  and 
their  children.  This  additional  funding 
responds  to  a  Congressional  Committee 
on  .Appropriations  report  encouraging 
CSAT  to  expend  funds  for  programs  to 
co.mbat  Fetal  Alcohol  Syndrome  (FAS) 
and  Fetal  Alcohol  Effects  (FAE)  among 
Native  American  populations,  through 
the  provision  of  treatment  of  women 
who  have  dependent  children. 

These  new  and  supplemental  awards 
for  the  Demonstration  Grant  Program  for 
Residential  Treatment  for  Women  and 
theii  Children  will  be  made  under  the 


authority  of  section  510  of  the  Public 
Health  Service  Act,  as  amended  (42 
U.S.C  290bb-3). 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.102. 

Contact  for  additional  information: 
Maggie  Wilmore.  Chief.  Women  and 
Children's  Branch,  Center  for  Substance 
Abuse  Prevention,  5600  Fishers  Lane 
(Rockwall  II).  Rockville,  MD  20857, 
Telephone:  (301)  443-8160, 

Dated:  March  1,  1994. 
Richard  Kopanda, 
Acting  Executive  Officer,  SAMHSA. 
(PR  Doc.  94-5319  Filed  3-8-94;  8:45  am] 

BILLING  CODE  4162-20-P 


Center  for  Mental  Health  Services; 
Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Mental  Health  Services 
National  Advisory  Council  in  April 
1994. 

The  meeting  of  the  Center  for  Mental 
Health  Services  National  Advisory 
Council  will  include  an  orientation  of 
new  members,  a  discussion  of  the 
mission  and  programs  of  the  Center, 
administrative  announcements  and 
program  developments. 

A  summary  of  the  meeting  and/or  a 
roster  of  council  members  may  be 
obtained  from:  Gloria  Yockelson. 
Committee  Management  Officer,  Center 
for  Mental  Health  Services,  room  18C- 
07,  Parklawn  Building,  Rockville, 
Maryland  20857.  telephone  number 
(301) 443-7919. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Conunittee  Name:  Center  for  Mental 
Health  Ser\'iceo,  National  Advisory 
Council 

Meeting  Dates:  April  12-13,  1994 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda, 
Mar>'land  20814 

Open:  April  12-13,  9  p.m.-5  p.m. 

Contact:  Anne  Mathews- Younes.  Ed.D., 
room  llC-26,  Parklawn  Building, 
Telephone  (301)  443-3606. 

Dated:  March  2.  1994. 
Peggy  W.  Cockrill, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Senices 
Administration 
[PR  Doc.  94-5318  Filed  3-8-94;  8:45  am) 

BILLING  CODE  416J-JO-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Fe<lefal  Housing 
Commissioner 

[Docket  No.  N-94-a731;  FR-3608-N-01] 

Fiscal  Year  1994;  Office  of  Housing 
Notice  of  Funding  Availability  (NOFAs) 
Plan  for  Publication,  Application 
Processes,  and  Awards 
Announcements 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Schedule  of  Office  of  Housing 
NOFAs  for  Fiscal  Year  1994. 

SUMMARY:  It  is  the  goal  of  the  Office  of 
Housing  to  develop  and  implement  its 
funding  programs  in  a  manner  that  will 
assure  that  persons  who  require 
goverrmient  assistance  receive  that 
assistance  as  rapidly  as  possible.  At  this 
time,  the  Office  of  Housing  anticipates 
that  it  will  publish  announcements  for 
ten  funding  programs  in  Fiscal  Year 
(FY)  1994.  This  document  sets  forth 
scheduling  information  in  relation  to 
each  of  the  NOFA  programs,  as  well  as 
the  dollar  amounts  appropriated  for 
each 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  Directives  Management 
Officer,  Office  of  Management  Services. 
Department  of  Housing  and  Urban 
Development.  451  7lh  Street  SW., 
Washington,  DC  20410.  telephone  (202) 
708-1694;  TDD  (202)  708-4594. 

SUPPLEMENTARY  INFORMATION: 

A.  An  Accelerated  Process  That  Works 
for  the  Public 

In  keeping  with  Secretary  Cisneros" 
objective  to  make  HUD  programs  as 
efficient  and  responsive  to  public  needs 
as  possible,  the  Office  of  Housing  has 
developed  and/or  refined  its  internal 
procedures  to  accelerate  the  NOFA 
process.  Among  other  things,  the  Office 
has  sought  to  effectuate  its  internal 
NOFA  development  process  early  in  the 
fiscal  year;  provide  the  public  with  early 
notice  of  the  programs  that  are 
forthcoming;  and  eliminate 
redundancies  in  the  application  review 
process. 

Providing  the  public  with  early  notice 
of,  and  information  about,  forthcoming 
programs  should  prove  beneficial  to 
entities  that  need  lead  time  to  do 
planning  of  their  owti.  In  some 
instances,  the  mere  knowledge  of  what 
NOFA  program  competitions  will  be 
available,  will  enable  entities  to  focus 
limited  resources  on  a  particular 
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compt'tition  Streamlining  the  Office's 
application  and  review  process  is 
implicit  in  the  fundamental  purpose  of 
the  Department's  mandate  to  assist 
Americans  in  need. 

Section  B.  of  this  notice  sets  forth  a 
schedule  that  identifies,  for  each  Office 
of  Housing  NOFA,  the  approximate 
appropriation  (estimated  at  this  time), 
projected  month  of  pubHcation,  number 
of  days  within  which  applications  will 
be  due.  and  the  month  within  which 
awards  are  expected  to  be  issued.  (For 
NOF.\s  that  have  already  been 
published,  the  actual  date  of  publication 
is  listed.)  These  scJiedules  are 
projections  that  reflect  the  Office's  best 
estimate  for  publication  at  this  time.  It 
is  possible  that  a  given  NOF.A 


publication  may  occur  sooner  or  later 
than  currently  anticipated.  Should  this 
occur,  the  timing  of  a  subsequent  stage 
in  the  NOFA  process  may  be  affected  as 
well. 

B.  NOFA  Schedule:  FY  1994 

For  each  NOFA  listed  in  this  notice, 
the  (rounded)  appropriation  is  listed 
and  time  periods  within  which  three 
actions  are  anticipated  to  occiir,  as 
follows: 

(1)  Federal  Register  PubHcation:  This 
is  the  month  within  which  the  NOF.^  is 
targeted  for  publication  in  the  Federal 
Register.  These  projections,  while  not  a 
certainty,  reflect  reasonable 
expectations  based  on  developmental 
activity  to  date. 

FY  1994  NOFA  SCHEDULE 
Office  of  Housing 


(2)  Application  Due  Date:  Each 
published  NOFA  will  advise  the  public 
of  the  amount  of  lime  within  which 
applications  must  be  submitted.  The 
number  of  days  fur  submission,  starting 
from  the  date  of  a  .NiOF.A.  s  publication, 
will  vary  among  NOF.'Vs  (given  each 
NOFA's  particular  requirements).  The 
nature  of  an  application  may  varj' 
among  programs  as  well,  but  each 
NOFA  and  its  application  form  will 
provide  specific  guidance  to  the 
applicant  on  how  to  proceed. 

(3)  .^ward  Announcements:  This  is 
die  month  within  which  the  Office 
anticipates  that  funding  awards  will  be 
announced. 


NOFA  title 


Drug  Ettmination  FR-3576  - 

S.r^jie  Famlv  Counseling  FR-3604  

Supportive  Housing  tor  the  Elderly  (202)  FR-3589  

SLppcrtive  Housing  for  Persons  iwtti  Disatjilities  (811)  FR-3590  .. 

Preservation  TectirKcal  Assistance  FR-3473 — 

LMSA  FR-3599  

Flexible  Subsidy  FR-3601 - — • 

Congregate  Services  FR-3630  — 

Preservation  Support  Grant  FR-3613 

Sec.   8  Convnunity   Investment  (Pension  Fund)   Demonstraton 
Program— Ffi-3623.  


Appropria- 
tions (mtl- 
Hor>s) 


12 

12 

1,068 

345 

50 
104 
126 

25 

6 

100 


Federal  Register  Publication 


Jan.  20,  1994 

Mar.  1994  

Feb.  2,  1994  , 
Feb  2,  1994  , 

Mar.  1994  

Jan.  20,  1994 
Jan.  13.  1994 

Ap'.  1994  

Apr.  1994  

Mar.  19^4  .... 


Days  for  ap- 
plications 
submission 


8C 
45 
90 
90 
60 
45 
45 
90 
60 
30 


Awards 


Jun.  1994. 
May  1994. 
Jul.  1994. 
Jul.  1994. 
Aug.  1994. 
Jul.  1994. 
Jul.  1994. 
Sep.  1994. 
Sep.  1994. 
May  19S4. 


C.  Information  on  Specific  NOFAs 

Office  of  Housing  NOFAs  advise  the 
public  about  the  program  that  is  the 
subject  of  the  NOFA  publication,  and 
indicate  the  name  of  one  or  more 
employees  who  may  be  contacted  for 
further  information. 

Dated.  F.;bruar\'  18,  139-1. 
Nicolas  P.  Retsinas, 

Assistant  Secretary-  for  Housing — Federal 
Housing  Commissioner. 
(FR  Doc.  94-5407  Filed  3-«-94;  8:45  ami 

BILLING  COOE  4210-27-^ 


[>€PARTME^^'  OF  THE  l^frERIOR 

Office  cf  the  Secretary 

Environmental  Impact  Statement  (E!S) 
for  the  Proposed  Infrastructu'e 
Improvements  to  the  Institute  of 
Marine  Science  (IMS)  Located  in 
Seward,  AK 

AGENCY:  Office  of  the  Secretary,  Interior 

(DOI). 

ACTION:  Notice  of  intent  to  prepare  an 

EIS. 


SUMMARY:  The  DOI,  on  behalf  of  the 
E.xxon  Valdez  Oil  Spill  (EVOS)  Trustee 
Council,  hereby  gives  notice  it  intends 
to  prepare  an  EIS  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  for  the  proposed 
infrastructure  improvements  to  the  IMS 
in  Seward,  Alaska.  The  EIS  will 
evaluate  the  proposed  project,  the  no 
action  alternative,  and  other  reasonable 
alternatives  identified  during  the 
scoping  process.  Scoping  will  be 
accomplished  by  correspondence, 
through  public  and  agency  scoping 
meetings,  and  through  meetings  with 
interested  persons  and  groups. 

ADDRESSES:  Written  comments  on 
suggested  ahematives  and  potential 
impacts  should  be  sent  to  Nancy 
S wanton,  EI.S  Project  Manager  for  the 
Proposed  Infrastructure  Improvements 
to  the  IMS,  949  E.  36th  Ave.,  room  603, 
Anchorage,  AK  99508-4302. 

DATES:  Written  comments  should  be 
sent  to  Nancy  Swanton  by  April  11, 
1994.  Comments  also  v/ill  be  accepted  at 
public  scoping  meetings  in  Seward  from 
7  p.m.  to  9:30  p.m.  on  March  22.  1994, 
and  in  Anchorage  from  7  p.m.  to  9;30 


p.m.  on  March  24, 1994.  locations 
indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
project  information  newsletter  will  be 
available  at  the  public  scoping  meetings 
or  can  be  obtained  by  contacting  Nancy 
Swanton  at  (907)  271-6622  (voice)  or 
(907)  271-6507  (fax).  The  newsletter 
will  describe  in  more  detail  the 
proposed  project,  possible  alternatives, 
and  the  EIS  process.  If  you  wish  to  be 
placed  on  the  mailing  fist  to  receive 
further  information  as  the  EIS  process 
develops,  also  contact  .Nancy  Swanton 
at  the  above  address,  fax,  or  telephone 
number. 

PUBLIC  SCOPING  MEETINGS:  Comments 
and  suggestions  will  be  sohcited  at 
public  scoping  meetings  to  be  held: 

March  22,  1994,  Seward,  IMS  K.M  Rae 
Building,  125  Third  Avenue,  7  to  9  30  p.m. 

March  24,  1994,  Anchorage,  Trustee  Council 
M<>eti:ig  Room,  645  G  Street,  7  to  9.30  p.m. 

These  scoping  meetiiigs  will  include 
a  brief  presentation  about  the  proposed 
project  and  the  NEPA  process.  They  also 
will  provide  an  opportunity  for 
interested  persons  to  make  comments 
on  environmental  issues  and 
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alternatives  to  be  considered  in  the  EIS. 
All  comments  received  will  be  made 
part  of  the  administrative  record  and 
will  be  considered  as  part  of  the  EIS 
process. 

SUPPI.EMENTARY  tNFORWIA-nON:  The  DOI, 
on  behalf  of  the  EVOS  Trustee  Council, 
is  preparing  an  EIS  on  a  proposal  to 
construct  infrastructure  improvements 
to  the  IMS  in  Seward,  Alaska.  The 
EVOS  Trustee  Council  is  comprised  of 
the  designees  of  the  Administrator  for 
the  National  Oceanic  and  Atmospheric 
.Administration,  the  Secretary  of  the 
Department  of  Agriculture,  the  Secretary 
of  the  DOI,  and  the  Commissioner  of  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G),  the  Commissioner  of  the 
Alaska  Department  of  Environmental 
Conservation,  and  the  Alaska  Attorney 
General.  The  EVOS  Trustee  Council  is 
responsible  for  decisions  relating  to  the 
assessment  of  injuries,  uses  of  the  joint 
restoration  funds,  and  all  restoration 
activities  relating  to  the  proposed 
project. 

The  scoping  process  will  help 
determine  the  scope  issues  and  possible 
alternatives  to  be  addressed  in  the  EIS. 
Scoping  will  be  conducted  consistent 
with  NEPA  guidelines.  On  behalf  of  the 
Trustee  Council,  the  tXDI  will  serve  as 
the  lead  agency  on  the  EIS.  The  ADF&G 
will  be  the  primary  coordinating  agency 
on  behalf  of  the  State  of  Alaska. 

Scoping 

The  DOI.  on  behalf  of  the  EVOS 
Trustee  Council,  invites  interested 
individuals,  organizations,  and  Federal, 
State,  and  local  agencies  to  participate 
in  defining  the  alternatives  to  be 
evaluated  in  the  EIS.  and  in  identifj'ing 
any  significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Scoping  comments  can  be 
made  verbally  at  the  public  scoping 
meetings  or  in  writing  (see  Contact  and 
Dates  sections  above  for  location  and 
time  of  scoping  meetings  and  name  and 
location  for  sending  written  comments). 
During  scoping,  comments  should  focus 
on  identifying  specific  issues  and 
alternatives  to  be  evaluated  in  the  DraA 
EIS.  A  NEPA  team  comprised  of 
interested  State  and  Federal  Agencies 
and  the  project  consultants  will  evaluate 
the  comments  and  produce  a  scoping 
report  which  will  summarize  the 
comments  and  identify  the 
environmental  issues  and  alternatives 
that  will  be  addressed  in  the  Draft  EIS. 
Additional  opportunity  to  comment  on 
environmental  issues  and  alternatives 
will  be  provided  upon  completion  of  the 
Draft  EIS. 


Profect  Purposes,  Historical 
Background,  and  Project  Description 

Improvements  to  the  existing 
infrastructure  at  the  IMS  in  Seward  are 
required  to  improve  the  Trustee 
Council's  capabilities  to  restore  marine 
mammals,  marine  birds,  and  the 
ecosystem  injured  by  the  Exxon  Valdez 
oil  spill.  The  improvements  are 
intended  to  help  focus  and  carr>-  out  a 
long  term  research  and  monitoring 
program  for  he  EVOS  area  as  part  of  an 
overall  restoration  plan. 

The  Seward  Marine  Center,  which  is 
the  site  of  the  proposed  project,  has 
been  operated  by  the  University  of 
Alaska  Fairbanks  (UAF),  IMS  since 
1970.  The  IMS  operates  a  program  that 
consists  of  vessel  operations,  research, 
and  education.  The  existing  laboratory 
has  the  only  rurming  seawater  system  in 
the  northern  Gulf  of  Alaska  region  and 
a  variety  of  marine  biological  and 
medical  research  is  undertaken  through 
the  U.\F  research  and  graduate  student 
training  program.  The  areas  of  study 
include  oceanography,  marine  biology, 
physiology,  and  ecology. 

The  proposed  improvements  are  to  be 
located  in  the  adjacent  to  the  existing 
Seward  Marine  Center.  The  research 
component  would  consist  of 
appro.ximately  39,000  square  feet  of 
interior  space  made  up  of  wet  and  dry 
laboratories,  staff  offices,  library,  and 
building  support  systems  for  studies  of 
marine  mammals,  marine  birds,  and 
other  marine  life.  There  would  also  be 
approximately  50,000  square  feet  of 
exterior  space  containing  a  wave  barrier, 
outdoor  research  habitat,  tanks,  and 
pools  for  pinnipeds,  sea  otters,  and 
marine  bird  species.  The  outdoor  and 
indoor  facilities  will  be  supported  by  an 
upgraded  hfe  support  system  using  sea 
water  from  Resurrection  Bay. 
Additionally,  a  two-person  research 
submersible  and  130  foot  research 
vessel/tender  would  be  stationed  at  the 
existing  Seward  Marine  Center  dock  and 
an  upg.i-aded  warehouse  facility. 

It  is  anticipated  that  approximately 
20.000  square  feet  of  additional  interior 
space  will  be  constructed  adjacent  to  the 
research  institute  for  public  education 
and  visitation  activities.  This 
component  would  consist  of  lobby  and 
viewing  areas,  interpretive  exhibits, 
administrative  offices,  public  restrooms, 
and  a  gift  shop.  Revenue  from  public 
education  and  visitation  would  be  used 
to  help  offset  the  operational  costs  of  the 
proposed  improvements. 

Overall,  it  is  anticipated  that  the  total 
project  capital  budget  would  be 
approximately  547,000,000  of  which 
approximately  $25,000,000  would  come 
from  the  EVOS  Trustee  Council  joint 


restoration  funds.  The  EVOS  Trustee 
Council  would  not  fund  the  pubhc 
educationyvisitation  component  of  th« 
project. 

Alternatives 

The  EIS  will  consider  a  no-action 
alternative  and  other  ahematives 
developed  during  the  scoping  process. 
These  will  include  but  are  not  hmited 
to  alternatives  concerning  the  location 
of  the  proposed  improvements  in 
Seward  and  the  scope  and  nature  of  the 
research  and  public  educatioa/visitation 
components  of  the  project. 

Probable  Effects 

The  NTP.A  team  will  evaluate 
potential  environmental,  social,  and 
economic  impacts  of  the  alternatives  in 
the  EIS.  Potential  impacts  include,  but 
are  not  limited  to,  changes  in  traffic 
patterns,  changes  in  the  social 
environment,  changes  in  land  use  and 
aesthetics,  changes  in  local  intertidal 
biota  resulting  from  construction  of  a 
wave  barrier,  changes  in  recreation  and 
tourism  patterns,  and  conformance  to 
city  planning  and  zoning  requirements. 
The  impacts  will  be  evaluated  both  for 
the  construction  period  and  for  the  life 
of  the  project.  Measiu^s  to  mitigate 
adverse  impacts  will  be  addressed. 

Procedures 

A  Draf^  EIS  will  be  prepared  based  on 
the  scoping  report.  The  Draft  EIS  should 
be  available  in  late  June  1994  for  pubhc 
and  agency  review  and  comment,  and 
pubhc  hearings  will  be  held.  A  Final 
EIS  will  be  prepared  to  address  any 
comments  on  the  Draft  EIS. 

Dated:  March  4,  1994. 

George  T.  Frainptan,  Jr., 

Assistant  Secretarv  for  Fish,  Wildlife,  and 
Parks. 

|FR  Doc.  94-5394  Filed  3-3-94;  8  45  ami 

BILLINO  CODE  01fr-MIM» 


Bureau  of  Land  Management 

tCA-01 0-42 10-05;  CACA  31364;  1-001-60- 
GP4-010-09] 

Reafty  Action:  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

summary:  The  following  described 
public  land  has  been  examined  and 
found  suitable  for  classification  for  lease 
or  conveyance  to  the  State  of  California 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  (RiPP)  Act  as 
amended  (43  U  S.C  869  et  seq.).  The 
State  of  California.  Yosemite  High 
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School  District  and  Coarsegold 
Elementary  School  District  in  Madera 
County  proposes  to  utilize  the  land  for 
construction  of  a  new  learning  center. 

Mount  Diablo  Meridian 

T.  as.  R.  21  E.. 
Sec.  32:  Lots 
Sec.  33:  Lot  12,  13 

Containing  61  acres  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  above  land  is 
segregated  from  settlement,  location  and 
entry  under  the  pubhc  land  laws  and 
from  the  mining  laws — except  for  lease 
or  conveyance  under  the  Recreation  and 
Pubhc  Purposes  Act. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

SUPPLEMENTARY  INFORMATION:  The  lease/ 
patent  would  be  subject  to  the  following 
terms,  conditions  and  reservations:  (1) 
Pronsions  of  the  Recreation  and  Public 
Purposes  Act  and  to  all  apphcable 
regulations  of  the  Secretary  of  the 
Interior;  (2)  a  right-of-way  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States;  (3)  all  minerals 
shall  be  reserved  to  the  United  States; 
(4)  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  proper 
management  of  Federal  lands  and 
interests  therein. 

ADDRESSES:  Interested  parties  may 
submit  comments  concerning  the 
classification  and/or  the  School 
District's  R&PP  application  to  the 
District  Manager,  c/o  Area  Manager, 
Folsom  Resource  Area,  63  Natoma 
Street,  Folsom.  CA  95630;  comments 
must  be  received  no  later  than  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  February  28, 1994. 
Robert  E.  Beehler, 
Area  Manager. 
IFR  Doc.  94-5446  Filed  3-8-94;  8:45  am) 

BILLING  CODE  4310-40-M 

[UT-060-04-5440-1 0-^063;  UTU-72686] 

Realty  Action  in  Carbon  County,  UT; 
Airport  Conveyance  of  Public  Land 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action,  UTU- 
72686,  airport  conveyance  of  public 
lands  in  Carbon  County,  Utah. 

SUMMARY:  Notice  is  given  that  the 
follow  ing  described  parcel  of  public 
land  has  been  examined,  and  through 
the  development  of  local  land-use 


planning  decisions,  based  upon  public 
input,  resource  considerations, 
regulations,  and  Bureau  policies,  has 
been  found  suitable  for  conveyance  to 
Carbon  County.  Utah  pursuant  to 
section  516  of  the  Airport  Airway  and 
Improvement  Act  of  September  3.  1982, 
as  amended,  (96  Stat.  692;  49  U.S.C. 
2215). 

Salt  Lake  Meridian,  Utah 

T.  14S..R.  10  E., 
Section  12,  WV2NE'/.NE'/., 
EViNEV^NWV.NE'A,  SEV4NWV4NEV4, 
NWv«SEV4NEV4.  WVjSVV'ASE'ANEv,. 

The  described  land  aggregates  50.00  acres 
more  or  less. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  above  to  the  extent  that 
they  will  not  be  subject  to  appropriation 
under  the  public  land  laws,  including 
the  mining  laws. 

Terms,  Conditions  and  Covenants 
Applicable  to  the  Conveyance  are: 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  The 
Secretary  of  the  Interior  reserves  the 
right  to  determine  whether  such  mining 
and  removal  of  minerals  will  interfere 
with  the  development,  operation,  and 
maintenance  of  the  airport. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by 
authority  of  the  United  States  (Act  of 
August  30. 1890,  26  Stat.  391;  43  U.S.C. 
945). 

3.  The  conveyance  will  be  subject  to 
all  valid  existing  rights,  reservations, 
and  privileges  of  record.  Existing  rights, 
reservations,  and  privileges  of  record 
include,  but  are  not  limited  to  the 
following: 

a.  A  right-of-way.  Serial  Number 
UTU-21372.  to  Pa'cifiCorp  dba  Utah 
Power  and  Light  Company  its 
successors  or  assignees,  for  a  powerline, 
under  authority  of  the  Federal  Land 
Pohcy  and  Management  Act  of  October 
21,  1976  (90  Stat.  2776,  43  U.S.C.  1761). 

b.  A  right-of-way.  Serial  Number 
UTU-067467,  to  Questar  Pipeline 
Company  its  successors  or  assignees,  for 
a  natural  gas  pipeline  under  authority  of 
Section  28  of  the  Mineral  Leasing  Act  of 
February  25,  1920  (30  U.S.C.  185)  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576). 

c.  Oil  and  gas  lease.  Serial  Number 
UTU-57355,  to  J.  L.  Harden  III,  his 
successors  or  assignees,  under  authority 
of  the  Mineral  Leasing  Act  of  1920  as 
amended  and  supplemented  (30  U.S.C. 
181  ef  seq.]. 

4.  At  the  discretion  of  the  Secretary  of 
Transportation,  the  land  shall  revert  to 


the  United  States  in  the  event  that  the 
land  is  not  developed  for  airport  or 
airway  purposes  or  used  in  a  manner 
inconsistent  with  the  terms  of  the 
conveyance.  If  only  a  portion  of  the  land 
conveyed  is  not  developed  for  airport 
purposes,  or  used  in  a  manner 
inconsistent  with  the  terms  of  the 
conveyance,  only  that  particular  part 
shall,  at  the  discretion  of  the  Secretary, 
revert  to  the  United  States. 

5.  A  detailed  Ust  of  covenants 
required  by  the  Federal  Aviation 
Administration  to  be  included  in  the 
patent  document  is  available  for  review 
at  the  offices  listed  below. 
COMMENTS:  On  or  before  April  25,  1994, 
interested  parties  may  submit  comments 
to  the  Moab  District  Manager,  Bureau  of 
Land  Management,  P.O.  Box  970,  Moab, 
Utah  84532.  Objections  will  be  reviewed 
by  the  Utah  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPLEMENTARY  INFORMATION: 
Additional  information  concerning  the 
lands  and  the  terms  and  conditions  of 
the  conveyance  may  be  obtained  from 
Mark  Mackiewicz,  Area  Realty 
Specialist,  Price  River  Resource  Area, 
900  North  700  East,  Price,  Utah  84501, 
(801)  637^584,  or  from  Brad 
Groesbeck,  District  Realty  Specialist, 
Moab  District  Office,  82  East  Dogwood 
Drive,  P.O.  Box  970,  Moab,  Utah  84532. 
(801) 259-6111. 

Dated:  February  16,  1994. 
Roger  Zortman, 
District  Manager 
[FR  Doc.  94-5447  Filed  3-8-94;  8:45  am] 

BILLING  CODE  4310-Oa-M 

[CA-940-421&-10;  CACA  7449,  CACA  7798. 
CACA  8043.  CAS  837.  CAS  080122] 

Proposed  Continuation  of  Withdrawal; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has 
proposed  to  continue  withdrawals  on 
382.31  acres  within  the  Stanislaus 
National  Forest  for  20  years.  The 
segregative  effect  on  these  withdrawals 
remains  unchanged. 

DATES:  Comments  should  be  received  on 
or  before  June  7. 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  California  State  Director,  BLM,  2800 
Cottage  Way,  room  E-2845,  Sacramento, 
California  95825. 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9.  1994  /  Notices  11085 


FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  BLM  California  State 
Office.  916-978-4820. 

SUPPLEMENTARY  INFORMATION: 

1.  CAS  837 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  3  N..  R.  16  E.. 
sec.  35,  SVV'ASEV*. 

The  area  described  contains  40  acres  in 
Tuolumne  County. 

The  purpose  of  this  withdrawal  is  to 
protect  the  Mi-Wok  Ranger  Station. 

2.  CA(1\  8043 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.  3  N..  R.  15  E.. 
sec.  29.  A  portion  of  lots  1.  2.  3.  and  8, 
NVV'ASE'A. 

The  area  described  contains  7  06  acres  in 
Tuolumne  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Ackerson  Meadow 
Administrative  Site. 

3.  CAS  080122 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.  3  S..  R.  19  E.. 
sec.  13.  SV2NV2  lot  13.  S'/aN'/^  lot  14,  S'.iNVi 
lot  15;  sec.  14.  NE'ANE'ASWi/,, 
EV2WV2NEV4SW'A.  W>^SEV*NEV,SWV4. 
NWVhSE'ASE'A.  WV'iNEV4SEV4SEV4. 
NV2SWV4SEV4SEV4.  NTEv^nE'ASWVhSEV,; 
sec.  20.  WV4SWV4NEV4SWV4. 
S'/^NWaSW'A;  sec.  22.  EV2SEV4  lot  11. 
NV2SWV4  lot  12  (formally  described  as 
E'/iSEV4  lot  2,  N'/iSWV*  lot  4);  sec.  23, 
S'/iNW'ANW  V4NW  V4, 
N  W'ANfW'A  SWV4  N  W  V4 , 
WVaSW'ANW'ANW'A. 

WV2EV2SVVV4r-AVV4NWV4  (except  1.25  acre 
tract  in  the  NWaNW'ASW'ANW'A. 
WV2SVVV4NW'/,N\VV,).  sec.  30.  W/aNWA 
lot  2.  EV2.VEV4  lot  3.  N'/iSEV4  lot  3,  E'/iSW'^ 
lot  3. 

The  area  described  contains  145.25  acres  in 
Mariposa  County. 

The  purpose  of  this  withdrawal  is  to 
protect  areas  within  the  Merced  River 
Recreation  Areas  and  Administrative 
Site. 

4.  CACA  7798 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.  1  S..  R.  17  E., 
sec.  27.  NV2SWV4,  N'-^SE'aSW'a. 
NW>/4SEV4.  N\Vv,SWV4SEV4;  sec.  33. 
W'/2SEV4NE'-4. 

The  area  described  contains  170  acres  in 
Tuolumne  and  Mariposa  Counties. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Tuolumne  and  Jawbone 
Ranger  Stations. 

5.  CACA  7449 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  3  S.  R.  18  E.. 
sec.  3.  WV2SWV«SWV«. 

The  area  described  contains  20  acres  in 
.Mariposa  County. 


The  purpose  of  the  withdrawal  is  to 
protect  the  Kinsley  Guard  Station. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  withdrawal  may  present 
their  views  in  writing  to  the  Cahfomia 
State  Director  of  the  Bureau  of  Land 
Management. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  detennine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  TTie  existing 
withdrawals  VkTil  continue  until  such 
final  determination  is  made. 

Dated:  February  23, 1994. 
Nancy  J.  Alex, 

Chief.  Lands  SecUon. 

[FR  Doc  94-5326  Filed  3-8-94;  8:45  ami 

BILLING  CODE  4310-40-P 


Bureau  of  Reclamation 

Privacy  Act  of  1974 — Alteration  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  alter  a  notice  describing  a  system  of 
records  managed  by  the  Bureau  of 
Reclamation  to  add  two  new  routine 
uses  and  one  additional  category  of 
individuals  covered  by  the  system.  The 
notice  being  aUered,  which  is  published 
in  its  entirety  below,  is  "Acreage 
Limitation — BOR-31,"  previously 
published  on  December  26.  1984  (49  FR 
50115)  as  "Acreage  Limitation — Interior, 
Reclamation-31.  ' 

The  new  routine  uses  proposed  for 
BOR-31  allow  for:  (1)  The  disclosure  to 
the  Internal  Revenue  Service  for  the 
purpose  of  reporting  the  existence  of 
"illegal  Federal  irrigation  subsidies."  as 
defined  by  the  Internal  Revenue  Code, 
and  (2)  the  disclosure  to  lending 
institutions  for  the  purpose  of  acquiring 
information  netded  by  the  lender  to 
complete  the  certification  and  reporting 
requirements  of  the  Reclamation  Reform 
Act  of  1982  (RRA)  for  uivoiuntarily 
acquired  irrigable  or  irrigation  land. 

The  new  category  of  individuals 
covered  by  the  system  proposed  for 
BOR-31,  pursuant  to  amendments  to  the 


RR.\.  as  iiK:luded  in  the  Omnibus 
Budget  Reconaliation  Act  of  1987  !Pab. 
L.  100-203),  is  operators  of  land  sub)ect 
to  the  acreage  limitation  provisions  of 
Reclamation  law. 

All  other  changes  proposed  for  BOR- 
31  are  editorial  in  nature,  clarify  and 
update  existing  statements,  and  reflect 
organizational,  address  and  other 
miscellaneous  administrative  revisions 
which  have  occurred  since  the  previous 
publication  of  the  material  in  the 
Federal  Register.  To  wit.  in  BOR-31. 
the  existing  system  name  is  revised  in 
accordance  with  current  agency  practice 
regarding  form  of  system  name;  an 
explicit  statement  has  been  included 
regarding  disclosure  of  system  data  to 
consumer  reporting  agencies;  the 
existing  categories  of  records  in  the 
system  statement  is  revised  to  more 
clearly  identify  the  types  of  records 
maintained  in  the  system;  the  existing 
retrievability  statement  is  revised  to 
reflect  cturent  indexing  capabihties;  the 
existing  retention  and  disposal 
statement  is  revised  to  provide  the 
public  with  more  specific  information 
regarding  approved  agency  retention 
and  disposal  practices;  the  existing 
system  record  source  categories 
statement  is  revised  to  more  clearly 
identify  current  sources  of  system  data; 
and  the  existing  location  statement  and 
existing  system  nianager(s)  and  address 
statements  are  revised  to  reflect  the 
current  organizational  structure  of  the 
Bureau  of  Reclamation  as  well  as 
changes  in  addresses  of  specific  system 
managers.  For  ease  of  use. 
organizational  and  address  changes  are 
reflected  in  a  revision  of  the  apperxiix 
to  the  Department's  compilation  of 
system  of  records  notices.  Part  XVI  of 
which  is  replaced  in  its  entirety  and 
included  below. 

As  required  by  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a(r)).  the 
Office  of  Management  and  Budget,  the 
Senate  Committee  on  Govemmental 
Affairs,  and  the  House  Committee  on 
Government  Operations  have  been  given 
notice  of  this  proposed  alteration. 

5  V.S.C.  552a(eUll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  new.  intended 
uses  of  the  information  in  this  system  of 
records.  The  Office  of  Management  and 
Budget,  in  its  Circular  A-130,  requires 
a  40-day  period  in  which  to  review  such 
proposals.  Written  comments  on  this 
proposal  can  be  addressed  to  the 
Departmental  Privacy  Act  Officer.  Office 
of  the  Secretary".  Office  of 
Administrative  Services,  1849  "C" 
Street  N\V,  Mail  Stop  5412  MTB, 
Washington.  DC  20240.  telephone  t202) 
208—6045.  Comments  received  within 
40  days  of  pubiication  in  the  Federal 
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Register  (April  18.  1994),  will  be 
considered.  The  notice  shall  be  effective 
as  proposed  at  the  end  of  the  comment 
period,  unless  comments  are  received 
which  would  require  a  contrary 
determination. 

Dated:  February  16,  1994. 
Albert  C  Camacho, 

Director.  Office  of  Administrative  Senices. 

INTERIOR/BOR-31 
SYSTEM  NAME: 

Acreage  Limitation — Interior,  BOR- 
31. 

SYSTEM  location: 

(1)  Bureau  of  Reclamation,  Denver 
Office,  PO  Box  25007.  Denver,  CO 
80225-0007. 

(2)  Applicable  Regional  and  Project 
Offices  (addresses  are  listed  in  Part  XVI 
of  the  appendix). 

(3)  District  offices  in  which  subject 
individuals  submitted  certification  and 
reporting  forms  (addresses,  if  not 
known,  may  be  obtained  from  the 
applicable  regional  office  or  the  Denver 
Office). 

CATEGORIES  Of  INOfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  that  directly  or  indirectly 
own  or  lease  land  that  is  subject  to  the 
acreage  limitation  provisions  of 
Reclamation  law.  and  individuals  that 
operate  such  land. 

Note:  Records  pertaining  to  corporate  or 
other  commercial  entities  are  also  maintained 
in  the  system.  Only  records  pertaining  to 
individuals  are  protected  by  the  Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  owners,  lessees,  and  operators: 
Names;  addresses;  and  telephone 
numbers. 

For  owners  and  lessees:  Federal 
Employer's  Identification  Numbers; 
Social  Security  Numbers;  citizenship 
status;  status  pursuant  to  Reclamation 
law;  legal  descriptions  or  assessor  parcel 
numbers;  deeds;  contracts  or  agreements 
relative  to  the  transfer  of  land 
ownerships,  including  excess  land  sales 
and  pertinent  details  of  such  sales; 
signature  authorization  documents; 
power-of-attomey  documents; 
irrevocable  elections;  terms  and 
effective  dates  of  leases;  leases;  lease/ 
purchase  options;  trust  agreements; 
partnership  agreements;  and  corporate 
resolutions. 

For  farm  operators:  Farm  operating 
agreements,  type  of  services  provided; 
acreage  operated  by  farm  operators;  and 
other  pertinent  details. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Reclamation  Act  of  1902.  as  amended 
and  supplemented  (43  U.S.C.  371). 


especially  sections  206,  224(c),  224(g), 
and  228  of  the  Reclamation  Reform  Act 
of  1982.  (43  U.S.C.  390aa). 

PURPOSE: 

The  primary  purpose  of  the  system  is 
to  obtain  from  landowners  and  lessees 
written  information  on  their 
landholdings  that  is  pertinent  to  their 
compliance  with  the  acreage  limitation 
and  full-cost-pricing  provisions  of 
Reclamation  law. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCtUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  data  collected  is  used  by  district 
and  Bureau  of  Reclamation  personnel  to 
determine  compliance  with  Reclamation 
law. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made  pursuant  to  43 
CFR  2.56  and:  (1)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  Government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  htigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  lease,  license, 
contract,  grant  or  other  agreement  to 
appropriate  Federal,  State,  tribal, 
territorial,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
enforcing,  implementing,  or 
administering  a  statute,  regulation,  rule, 
order,  lease,  license,  contract,  grant,  or 
other  agreement;  (3)  To  a  congressional 
office  from  the  record  of  an  individual 
in  response  to  an  inquiry  the  individual 
has  made  to  the  congressional  office;  (4) 
To  non-Federal  auditors  under  contract 
with  the  Department  of  the  Interior  to 
perform  audits  relating  to  the  acreage 
limitation  program;  (5)  To  the  Internal 
Revenue  Service  for  the  purpose  of 
reporting  the  existence  of  "illegal 
Federal  irrigation  subsidies"  as  defined 
by  Section  90  of  the  Internal  Revenue 
Code;  and  (6)  To  lending  institutions  for 
the  purpose  of  acquiring  information 
needed  by  the  lender  to  complete  the 
certification  and  reporting  requirements 
of  the  Reclamation  Reform  Act  of  1982 
(43  U.S.C.  390aa)  for  involuntarily 
acquired  irrigable  or  irrigation  land. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and.  where  automated,  on  magnetic 
media. 

RETRIEVABILrrV: 

Manual  records  are  retrieved  by 
district  and/or  landholder  name,  by 
assessor  parcel  number,  by  excess  land 
sale  number,  and/or  by  acreage 
limitation  topic  (e.g.,  trusts,  farm 
operators,  etc.).  Automated  records  are 
retrieved  by  district  identification 
number,  sale  number,  landholder  name, 
operator  name.  Social  Security  Number 
(if  available).  Federal  Employer's 
Identification  Number,  telephone 
number,  address,  and/or  identifving 
property  characteristics,  such  as  an 
assessor's  parcel  number. 

safeguards: 

Records  are  maintained  with 
safeguards  in  accordance  with 
requirements  of  43  CFR  2.51  and  2.52 
for  manual  and  computer  records. 

RETENTION  AND  DISPOSAL: 

Certification  and  reporting  forms 
(including  verification  forms)  are 
retained  for  3  years,  at  a  minimum.  The 
most  current  fully  completed 
certification  and  reporting  forms  are 
maintained  on  file  with  the  most  current 
verification  form,  in  accordance  with  43 
CFR  426.10(h).  All  other  records  are 
retained  in  compliance  with  Bureau  of 
Reclamation  retention  schedules  that 
have  been  approved  by  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Unless  directed  otherwise  in  this 
notice,  inquiries  regarding  records  in 
this  system  should  be  addressed  to  the 
System  Manager,  BOR-31,  at  the 
appropriate  regional  office  or  at  the 
Denver  Office  of  the  Bureau  of 
Reclamation.  See  Part  X\T.  of  the 
appendix  for  addresses. 

NOTIFICATION  PROCEDURE: 

For  inquiries  regarding  the  existence 
of  their  own  certification  and  reporting 
forms,  individuals  shall  contact  the 
district(s)  in  which  they  have  filed 
forms.  For  inquiries  regarding  the 
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existence  of  other  records  in  the  system, 
individuals  shall  contact  the  System 
Manager,  BOR-31,  at  the  appropriate 
office  as  hsted  in  Part  XVI.  of  the 
appendix.  Requests  for  notification  of 
the  existence  of  records  shall  be  in 
writing,  signed  by  the  requester,  and  in 
compliance  with  the  content 
requirements  of  43  CFR  2.60. 

RECORDS  ACCESS  PROCEDURES: 

For  requests  for  access  to  their  own 
certification  and  reporting  forms, 
individuals  shall  contact  the  district(s) 
in  which  they  have  filed  forms.  For 
requests  for  access  to  other  records  in 
the  system,  individuals  shall  contact  the 
System  Manager,  BOR-31,  at  the 
appropriate  office  as  listed  in  Part  XVI. 
of  the  appendix.  Requests  for  access  to 
records  shall  be  in  vmting,  signed  by 
the  requester,  and  in  compliance  with 
the  content  requirements  of  43  CFR 
2.63. 

CONTESTING  RECORD  PROCEDURES: 

For  requests  for  amendment  of  their 
ovm  certification  and  reporting  form.s, 
individuals  shall  contact  the  district(s) 
in  which  they  have  filed  forms.  For 
requests  for  amendment  of  other  records 
in  this  system,  individuals  shall  contact 
the  System  Manager,  BOR-31,  at  the 
appropriate  office  as  listed  in  Part  XVI. 
of  the  appendix.  Requests  for 
amendment  of  records  shall  be  in 
wTiting,  signed  by  the  requester,  and  in 
compUance  with  the  content 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  on  whom  records  are 
maintained,  certain  Federal  agencies, 
State  and  local  governmental  units,  and 
land  appraisers. 

Appendix 

This  appendix  contains  the  address  of 
facilities  of  the  Department  of  the  Interior.  It 
is  to  be  used  in  conjunction  with  notices 
describing  Privacy  Act  systems  of  records. 

Part  .Y17.  Bureau  of  Reclamation 

A.  Headquarters  Offices 

Washington  Office,  Bureau  of  Reclamation, 
18th  and  C  Sueets  N\V,  Washington  DC 
20240-9997 

Denver  Office.  Bureau  of  Reclamation,  PO 
Box  25007,  Denver  CO  80225-0007 

Administrative  Service  Center,  Bureau  of 
Reclamation,  7301  West  Mansfield 
Avenue,  Denver  CO  80235-2230 

B.  Regions  and  Field  Offices 

Pacific  Northwest  Regional  Office,  Bureau  of 

Reclamation,  1150  North  Curtis  Road, 

Boise  ID  83706-1234 
Bend  Construction  Office,  20310  Empire 

Avenue,  B3,  Bend  OR  97701-3512 
Central  Snake  Projects  Office,  214 

Broadway,  Boise  ID  83702-7298 
Columbia  Basin  Project  Office.  32  C  Street 

NW.  Ephrata  W.^  98823 


Columbia  Basin  Job  Corps  Center,  Building 

2402,  6739  24th  Street,  Moses  Lake  WA 

98837-3246 
Columbia  River  Coordination  Office.  911 

NE  11th  Street,  Room  125,  Portland  OR 

97232-4169 
Fort  Simcoe  lob  Corps  Civilian 

Conservation,  40  Abella  Lane,  White 

Swan  WA  98952-9801 
Global  Climate  Change  Response  Program, 

c/o  Medfordd  Irrigation  District,  1340 

Myers  Lane,  Medford  OR  97501-3646 
Grand  Coulee  Project  Office,  PO  Box  620, 

Grand  Coulee  WA  99113-0620 
Hungry  Horse  Project  Office,  Hungry  Horse 

Powerplant,  Hungry  Horse  VfT  59919 
Marsing  Civilian  Conservation  Center, 

Route  1,  Marsing  ID  8363&-9801 
Minidoka  Project  Office,  1359  Hansen 

Avenue,  Burley  ID  83318-1821 
Umafilia-Yakima  Construction  Office,  3701 

River  Road,  Yakima  WA  98902-2058 
Yakima  Project  Office,  1917  Marsh  Road, 

Yakima  WA  98901-2058 
Mid-Pacific  Regional  Office,  Bureau  of 

Reclamation,  Federal  Office  Building, 

2800  Cottage  Way,  Sacramento  CA 

95825-1898 
North  Central  California  Area  Office,  7794 

Folsom  Dam  Road,  Folsom  CA  95630- 

1799 
South  Central  California  Area  Office,  2666 

North  Grove  Industrial  Drive,  Suite  106, 

Fresno  CA  93727-1551 
Kesterson  Field  Office.  22301  Gun  Club 

Road,  Gustine  CA  95322 
New  Melones  Lake,  6850  Stud  Horse  Flat 

Road,  SonoraCA  95370 
Willows  Office,  1140  West  Wood  Su^et, 

Willow  CA  95988-2615 
Los  Banos  Field  Station.  18785  Creek  Road, 

Los  Banos  CA  93635-9605 
Northern  California  Area  Office.  Shasta 

Dam.  Redding  CA  96003-9445 
Delta  Area  Office,  Mountain  House  &  Kelso 

Roads,  Route  1,  Box  35,  B>Ton  CA 

94514-9614 
Klamath  Project  Office,  6600  Washburn 

Way,  Klamath  Falls  OR  97603-9365 
Lahontan  Basin  Projects  Office,  705  North 

Plaza  Street,  Carson  City  NV  89701-^015 
Fallon  Field  Office,  2674  Harrigan  Road, 

Fallon  NV  89406-8940 
Lake  Berryessa  Recreation  Office.  5520 

Knoxville  Road.  Napa  CA  94558-9649 
Trinity  River  Basin  Area  Office,  3 

Horseshoe  Lane,  Weaverville  CA  96093 
Lower  Colorado  Regional  Office,  Bureau  of 

Reclamation,  400  Railroad  Avenue,  PO 

Box  61470,  Boulder  City  NV  89006-1470 
Arizona  Projects  Office.  23636  North 

Seventh  Su-eet,  Phoenix  AZ  85024-3801 
Waddell  Field  Division,  23636  North 

Seventh  Street,  Phoenix  AZ  85024-3801 
Roosevelt  Field  Division,  23636  North 

Seventh  Street,  Phoenix  AZ  85024  -3801 
Tucson  Division,  5025  West  Ina  Road, 

Tucson  AZ  85743-9751 
Lower  Colorado  Dams  Project  Office. 

Highway  93,  Hoover  Dam,  Boulder  City 

NV  89005 
Davis  Dam  Field  Division.  Davis  Dam, 

Bullhead  City  AZ  86430-8902 
Parker  Dam  Field  Division,  PO  Box  878, 

Parker  Dam  CA  92267-0878 


Southern  California  Office,  27710  Jefferson 

Avenue,  Suite  201,  Temecula  CA  92590- 

2628 
Yuma  Projects  Office,  7301  Calle  Agua 

Salada,  Yuma  AZ  85366 
Upper  Colorado  Regional  Office,  Bureau  of 

Reclamation,  125  South  State  Street,  PO 

Box  11568,  Salt  Lake  City  LT  84147- 

0568 
Albuquerque  Projects  Office,  505 

Marquette  NW.,  Suite  1313,  Albuquerque 

NM  87102-2162 
Alamosa  Field  Division.  10900  Highway 

160  East,  Alamosa  CO  81101-9518 
Chama  Field  Division,  193  North  Pinon 

Drive.  Charaa  NM  87520-0426  t 

Carlsbad  Office,  PO  Box  1356,  Carlsbad 

NM  88221-1356 
Socorro  Field  Division.  PO  Box  W, 

Socorro  NM  87801-0678 
CoUbran  Qvilian  Conservation  Center.  RR 

No.  1,  Box  12,  Collbran  CO  81624-9702 
Cortez  Projects  Office,  60  South  Cactus. 

Cortez  CO  81321-3074 
Glen  Canyon  Field  Branch,  PO  Box  1477, 

Page  AZ  86040-1477 
Curecanti  Field  Branch,  1820  South  Rio 

Grande  Avenue,  Montrose  CO 
Flaming  Gorge  Field  Branch,  PO  Box  278, 

Dutch  John  UT  84023-0278 
Fontenelle  Dam  and  Powerplant,  Kemmer 

WY  83101-9701 
Durango  Projects  Office,  835  East  Second 

Avenue,  Durango  CO  81301-5475 
Grand  junction  Projects  Office.  2764 

Compass  Drive,  Grand  Junction  CO 
Navajo  Indian  Irrigation  .''rojecf  Office.  501 

Airport  Drive,  Suite  107,  Farmington  NM 

87401-2646 
Provo  Projects  Office,  302  East  1860  South. 

Provo  LT  84606-61 54 
Jordanelle  Field  Engineering  Division.  575 

North  Main  Street,  Heber  LT  84032- 

0520 
Rio  Grande  Projects  Office.  700  East  San 

Antonio  Street,  Room  B-318,  EI  Paso  TX 

79901-7010 
Elephant  Butte  Power  and  Storage 

Division,  HC  30,  Box  312,  Truth  or 

Consequences  NM  87901-9802 
San  Luis  Valley  Project  Office,  10900 

Highway  160  East,  Alamosa  CO  81101- 

9518 
Weber  Basin  Civilian  Conservation  Center, 

RFD  No.  6,  Ogden  UT  84405-9605 
Great  Plains  Regional  Office,  Bureau  of 

Reclamation,  Federal  Office  Building, 

316  North  26th  Street,  Billings  MT 

59101-1362 
Belle  Fourche  Projects  Office,  209 

Dartmouth,  Newell  SD  57760-0226 
Bighorn  Basin  Projects  Office,  702 

Yellowstone  Avenue,  Cody  WY  82414 
Eastern  Colorado  Projects  Office,  11056 

West  County  Road  18E.  Loveland  CO 

80537-9711 
Missouri-Souris  Projects  Office,  304  East 

Broadway  Avenue,  Federal  Building 

(Old  Post  Office),  Bismarck  ND  58502 
Harvey  Construction  Field  Branch. 

Highway  52  West.  Harvey  ND  58341 
Oakes  Field  Office.  Highway  1  South. 

Oakes  ND  58474 
Missouri-Souris  Projects  Office,  Field 

Office,  810  West  Fifth  Street.  Pierre  SD 

57501-1306 
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Montana  Proiects  OfFioe.  2525  Fourth 

Av-enue  North,  Billings  MT  59101-1317 
Nebraska-Kansss  Projects  Office.  Federal 

Building.  203  West  Second  Street.  Grand 

Island  NE  63801-590? 
Nonh  Loup  Const.-uctior  Office,  NJorth 

Highway  No.  11,  Ord  NE  68862 
North  Plette  River  Project  Office,  705 

Pendell  Boulevard,  Mills  WY  82644 
Oklahoma-Texas  Protects  Office.  420  West 

Main  Street,  Suite  630.  Oklahoma  City 

OK  73102-4435 
Austin  Reclamation  Field  DOice,  Federal 

Building.  300  East  Eighth  Street.  Room 

801 ,  Austin  TX  78701-3225. 

[PR  Doc.  94-5329  Filed  3-«-94;  8:45  am) 
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Geological  Survey 

National  Water-Quality  Assessment 
Program  Symposium 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACnON;  Notice  of  Symposivim  on  the 

National  Water-Quality  Assessment 

(NAVVQA)  Program. 

SUMMARY:  Notice  is  hereby  given  of  a 
symposium  on  the  National  Water- 
Quality  Assessment  (NAWQA)  Program 
sponsored  by  the  U.S.  Geological 
Survey.  The  proposed  agenda  for  the 
meeting  includes  presentations  by 
Federal  officials  on  the  U.S.  Geological 
Sur.ey  [USGS)  NAWQA  Program 
followed  by  a  panel  discussion  of 
emerging  water-quality  issues  and 
related  water- information  needs  in  the 
year  2000.  The  panel  will  include 
Congressional  staff,  Federal,  State,  and 
county  representatives,  and  the  public 
sector. 

The  USGS  NAWQA  Program  is 
designed  to  assess  historic,  current,  and 
future  water-quality  conditions  in 
representative  river  basins  and  aquifers 
nationwide.  One  of  the  primary 
objectives  of  the  program  is  to  describe 
relations  b«»tween  natural  and  human 
factors  and  water-quality  conditions  and 
to  define  those  faaors  that  most  affect 
water  quality  in  different  parts  of  the 
Nation.  The  linkage  of  water  quality  to 
environmental  processes  is  of 
fundamental  importance  to  water- 
resource  managers,  planers,  and  policy 
makers.  Recent  NAVVQA  findings  will 
be  presented  that  provides  a  strong  and 
unbiased  basis  for  better 
decisionmaking  for  those  responsible  for 
managing  our  water  resources, 
including  the  United  States  Congress, 
Federal,  State,  and  local  agencies, 
environmental  groups,  and  industry. 
Information  from  the  NAWQA  Program 
also  will  be  useful  for  targeting  research, 
monitoring,  and  regulatory  priorities  in 
cost  effective  ways. 


DATES:  The  symposium  vdll  convene  at 
9  a.m.  on  Wednesday,  April  6, 1994, 
and  will  adjourn  at  4  p.m. 
ADDRESSES:  The  Washington  Court  on 
Capitol  Hill,  525  New  Jersey  Avenue 
N\V.,  Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  Patrick  Leahy,  Chief,  NAWQA 
Program;  413  National  Center;  Reston. 
Virginia  22092  Telephone:  (703)  648- 
5012;  Fax:  (703)  64&-5722. 
SUPPLEMENTARY  INFORIflATlON:  This 
meeting  is  open  to  the  public.  However, 
seating  space  is  limited.  Persons 
wishing  to  attend  are  asked  to  call  the 
NAWQA  Program  office  at  (703)  648- 
5716  no  later  than  noon,  April  1,  1994, 
to  help  assure  adequate  seating  space. 

Dated;  Fehruary  25, 1994. 
Philip  Cohen. 

Chief,  Water  Resources  Division. 
[FR  Doc.  94-5325  Filed  3-8-94:  8:45  am] 
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National  Park  Service 

Chesapeake  &  Ohio  Canal  National 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  at  1  p.m., 
Saturday,  March  12,  1994,  at  the 
Hancock  Maintenance  Shop  of  the  C&O 
Canal  National  Historical  Park,  441  East 
Main  Street,  Hancock,  Mar\land. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
de-velopment  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 
Mrs.  Sheila  Rabb  Weidenfeld, 

Chairman.  W-tshington.  DC. 
Ms.  Diane  C.  Fi;:>  Brunswick, 

Maryland 
Brother  Jame*  T   Mrkpatrick,  F.S.C., 

Cumberland.  Maryland. 
Ms.  Anne  L.  Conner.  Cumberland, 

Maryland. 
Ms.  Elise  B.  Heinz,  Arlington.  Virginia. 
Mr.  George  M.  Wykoff,  Jr.,  Cumberland, 

Maryland. 
Mr.  Rockwood  H.  Foster.  Washington, 

DC. 
Mr.  Barry  A.  Passett.  Washington,  DC. 
Mrs.  Jo  Reynolds,  Potomac,  Maryland. 
Ms.  Nancy  C.  Long,  Glen  Echo, 

Maryland. 
Ms.  Mary  Elizabeth  Woodward, 

Shepherdstown,  West  Virginia. 
Dr.  James  H.  Gilford,  Frederick, 

Marv'land. 
Mr.  Edward  K.  Miller,  Hagerstown. 

Maryland. 


Mrs.  Sue  Ann  Sullivan.  Williamsport, 

Marj'land. 
Mr.  Terry  W.  Hepburn,  Hancock, 

Maryland. 
Mr.  Laidley  E.  McCoy,  Charleston,  West 

Virginia. 
Ms.  Jo  Ann  M.  Spes'acek.  Burke, 

Virginia. 
Mr.  Charles  J.  Weir,  Falls  Church, 

Virginia. 

The  agenda  for  the  meeting  includes 
a  review  of  the  park  land  retention 
program,  vegetation  concerns  in  the 
Oldtown  area,  and  Superintendent's 
report. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  fiuther 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs, 
Superintendent.  C&O  Canal  National 
Historical  Park.  P.O.  Box  4,  Sharpsburg. 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters.  Sharpsburg.  Maryland. 

Dated:  February-  25,  1994. 
Chr)-sandra  Walter, 

Acting  Regional  Director.  National  Capital 

Region. 

(FR  Doc.  94-5369  Filed  3-8-94;  8:45  am) 
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INTERNATIONALTRADE 
COMMISSION 

p.nvestlgation  No.  731-TA-645  Final] 

Certain  Calcium  Aluminate  Cement 
and  Cement  Clinker  From  France; 
Revised  Schedule  for  the  Subject 
Investigation 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTtVE  DATE:  February  24,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  Effective 
November  1.  1993,  the  Commission 
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instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(58  FR  67809,  December  22,  1993). 
Subsequently,  the  Commission  received 
a  letter,  dated  January  26,  1994,  from 
counsel  for  Lehigh  Portland  Cement 
Company,  the  petitioner  in  this 
investigation,  requesting  that  the 
Commission  resdiedule  its  hearing  from 
March  24,  1994  to  March  31,  1994.  The 
Commission  is  revising  its  schedule  in 
the  investigation  in  response  to 
petitioner's  request. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  the 
prehearing  staff  report  will  be  placed  in 
the  nonpublic  record  on  March  18. 
1994;  requests  to  appear  at  the  hearing 
must  be  filed  with  the  Secretary  to  the 
Commission  not  later  than  March  22, 
1994;  the  prehearing  conference  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
March  24,  1994;  the  deadline  for  filing 
prehearing  briefs  is  March  25, 1994;  the 
hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  March  31,  1994; 
and  the  deadline  for  filing  posthearing 
briefs  is  April  7,  1994. 

For  fujlher  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  March  3, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-5439  Filed  3-8-94;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  room  3219,  Washington.  DC 


20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availabihty: 

AB-1  (Sub-No.  240X).  Chicago  and 
North  Western  Transportation 
Company — Abandonment  Exemption — 
in  Bellwood,  Cook  County,  IL.  EA 
available  3/3/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

None. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  94-5444  Filed  3-8-94;  8:45  am] 
BILLING  CODE  7035-01-P 

[Docket  Nos.  AB-55  |Sut>-No.  478X);  AB- 
290  (Sub-No.  138X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Bell 
County,  KY,  and  Claiborne  County,  TN; 
Norfolk  Southern  Railway  Co.— 
Discontinuance  of  Trackage  Rights 
Exemption — in  Bell  County,  KY,  and 
Claiborne  County,  TN 

CSX  Transportation,  Inc.  (CSXT)  and 
Norfolk  Southern  Railway  Company 
(NS)  have  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  of  Trackage  Rights  for 
CSXT  to  abandon  and  NS  to  discontinue 
trackage  rights  over  approximately  1.46 
miles  of  rail  line  between  milepost  MR- 
221.0  near  Gravity  Yard  and  milepost 
MR-222.46  at  Fork  Ridge,  in  Bell 
County.  KY.  and  Claibume  County,  TN. 

CSXT  and  NS  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report);  49 
CFR  1105.8  (historic  report);  49  CFR 
1105.12  (newspaper  publication);  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  or 
discontinuance  of  service  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 


employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  8, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, i 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  March 
21, 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  29. 
1994,  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcants'  representatives:  Charles  M. 
Rosenberger,  CSX  Transportation.  Inc., 
500  Water  Street,  J150.  Jacksonville,  FL 
32202;  James  R.  Paschall.  Norfolk 
Southern  Corporation,  Three 
Commercial  Place,  Norfolk.  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  and  NS  have  filfd  an 
environmental  report  which  addre.sses 
the  effects  of  the  abandonment  and 
discontinuance  of  trackage  rights,  if  any, 
on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
March  14, 1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  vmting  to 
SEA  (room  3219,  Interstate  Commerce 
Commission,  Washington.  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preser\'ation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  3,  1994. 


>  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  Issues 
(whether  raised  by  a  parly  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  ;o 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-Of-Service  Rail  Lines,  5  I  CC.Zd 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  iis 
request  as  soon  as  possible  in  order  to  permit  .his 
Commission  to  review  and  act  on  the  request  before 
the  effective  dale  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  uf 
Finan.  Assist..  4  I.CC.2d  164  (1987). 

3  The  Commission  will  accept  a  late-tiled  Ma,'  jsa 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Sfcrvtary 
|FR  Doc.  94-5445  Filed  3-»-94:  8:45  am) 

BILUMG  CODE  T035-«1-P 


DEPARTME^f^  OF  JUSTICE 

Information  Collections  Under  Review 

Tlie  Office  of  Management  and  Budget 
(ONIB)  has  been  sent  the  following 
rollpction(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperworlt  Reduction  Act  (44  U.S.C. 
ciapter  35)  and  the  Paperuork 
Reduction  Reauthorization  Act  since  the 
last  Ust  was  pubUshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entr>'  containing  the 
following  information: 

(1)  The  title  of  the  form/ collection; 

(21  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the  Department 
sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond, 

(6)  An  estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection;  and 

(7)  An  indication  as  to  whether  section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
rf^sponse  time,  should  be  directed  to  the 
(J.MB  reviewer,  Mr.  Jpff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  formy 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  0MB  reviewer  and  the  DO] 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington.  DC  20503.  and  to 
Mr  l>cwis  ,\mold.  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Leading  Indicators  Crime 
Information  Survev  System. 

(2)  None.  Office  of  Justice  Programs/ 
Bureau  of  Justice  Statistics. 


(3)  Quarterly. 

(4)  State  or  local  governments.  The 
Department  of  Justice  is  committed  to 
developing  a  national  violent  crime 
initiative  for  federal,  slate  and  local  law 
enforcement.  As  a  first  step,  this  new 
indicators  system  will  detect  and 
monitor  chronic  and  emerging  violent 
crime  trends  on  a  quarterly  basis  as 
reported  bu  21  law  enforcement 
agencies  across  the  country. 

(5)  84  annual  responses  at  2.0  hours 
per  response, 

(6)  168  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  3. 1994. 
Lewis  Arnold. 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  94-5382  Filed  3-8-94;  8:45  am) 

BILUNG  CCOe  4410-1S-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  JeflHiU  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514^305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 


prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Report  of  Complaint 

(2)  1-847.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This 
form  may  be  used  by  the  public  to 
register  formal  complaints  of 
misconduct  by  United  States  Border 
Patrol  Employees. 

(5)  250  annual  responses  at  .25  hours 
per  response 

(5)  62.5  annual  burden  hours 
(7)  Not  applicable  under  section 

3504lh) 
Public  comment  on  this  item  is 

encouraged. 

Dated:  March  4, 1994. 
Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 

Justice. 

IFR  Doc.  94-5436  Filed  3-8-94;  8:45  am] 

BILLING  CODE  4410-10-M 


Federal  Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Metropolitan  Detention  Center  in 
Houston,  TX 

agency:  Federal  Bureau  of  Prisons, 

Justice. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY: 
Proposed  Action 

The  United  States  Department  of 
Justice,  Federal  Bureau  of  Prisons  has 
determined  that  a  new  Metropolitan 
Detention  Center  (MDC)  is  needed  in  its 
system.  The  Bureau  of  Prisons  will 
evaluate  five  proposed  sites  located  in 
Houston,  Texas  for  construction  of  the 
MDC. 
The  proposed  sites  are: 
(A)  Block  71— a  1.45  acre  site 
encompassing  an  entire  city  block 
extending  from  Texas  Street  on  the 
north,  Caroline  Street  on  the  south. 
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Capitol  Street  on  the  east  and  Austin 
Street  on  the  west.  Presently  the  site  is 
utilized  as  at-grade  parking. 

(B)  Block  76 — a  1.45  acre  site 
encompassing  an  entire  city  block 
extending  from  Capitol  Street  on  the 
north,  Rusk  Street  on  the  south, 
LaBranch  Street  on  the  east  and  Austin 
Street  on  the  west.  Presently  the  site  is 
ufiUzed  as  at-grade  parking. 

(C)  Block  n — a  1.45  acre  site 
encompassing  an  entire  city  block 
extending  from  Capitol  Street  on  the 
north,  Rusk  Street  on  the  south,  Austin 
Street  on  the  east  and  Carohne  Street  on 
the  west.  Presently  the  site  is  utilized  as 
at-grade  parking. 

(D)  Block  43 — a  1.43  acre  site 
encompassing  an  entire  city  block 
exiending  from  Preston  Street  on  the 
north,  Prairie  Street  on  the  south,  Travis 
Street  on  the  east  and  Milam  Street  on 
the  west.  Presently  the  site  is  utihzed  as 
at-grade  parking. 

(E)  Hadley-Franklin  Block— a  1.43 
acre  site  encompassing  an  entire  city 
block  extending  from  Calhoun  Street  on 
the  north.  Pierce  Elevated  on  the  south, 
Louisiana  Street  on  the  east  and  Milam 
Street  on  the  west.  Presently  the  site  is 
utilized  as  at-grade  parking,  and  is  the 
location  of  Adrian's  Restaurante. 

The  Federal  Buireau  of  Prisons 
proposes  to  construct  a  500  unit 
detention  facility  for  individuals  who 
are  awaiting  trial,  sentencing,  or  have 
other  business  before  the  United  States 
District  Court.  As  such,  the  facility  is 
considered  an  extension  of  the  Federal 
judiciary  and  law  enforcement  activity 
in  Houston,  Texas. 

It  is  anticipated  that  the  proposed 
sites  are  of  sufficient  size  to  provide 
space  for  housing,  programs,  services 
and  support  areas  as  well  as 
administration,  parking  and  staff 
training. 

The  Process 

In  the  process  of  evaluating  the  five 
sites,  several  aspects  will  receive 
detailed  examination  including: 
utilities,  traffic  patterns,  noise  levels, 
visual  intrusion,  threatened  and 
endangered  species,  cultural  resources 
and  socio-economic  impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  e.xamined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities 
for  public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  in  the 


Houston  Downtown  Library's  Julia 
Ideson  Building  Auditorium  at  2  p.m. 
on  March  22,  1994.  The  meeting  will  be 
well  publicized  and  will  be  held  at  a 
time  which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
number  of  public  information  meetings 
will  be  held  by  representatives  of  the 
Bureau  of  Prisons  with  interested 
citizens,  ofBcials  and  community 
leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availabihty  of  the  DEIS  for  public 
review  and  comment. 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  answered  by: 

IC  Bradley  Wiggins,  Site  Selection  and 
Environniental  Review  Specialist.  Federal 
Bureau  of  Prisons.  320  First  St..  NW., 
Washington,  DC  20534,  (202)  514-6470. 

Dated:  March  3.  1994. 
Patricia  K.  Slvdge, 

C/iie/.  Site  Selection  and  Environmental 

Review  Branch. 

[FR  Doc.  94-5381  Filed  3-6-94;  8:45  am) 

BILUNG  CODE  4410-OS-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-017] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 
DATES:  March  31, 1994,  8  a.m.  to  6  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  6H46,  300 
E  Street,  S\V.,  Washington.  DC  20546. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Ms.  Catherine  Smith.  Office  of 
Aeronautics.  National  Aeronautics  and 
Space  Administration.  Washington,  DC 
20546  (202/554-0501). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capaaty  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Aeronautics  Strategic  Planning 
— Fiscal  Year  94-95  Program  Update 


It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  March  3. 1994. 
Timothy  M.  Sullivan. 

Ad\isory  Committee  Management  Officer. 
IFR  Doc.  »4-5384  Filed  3-«-94;  845  am) 

BILUHG  COOC  r510-01-M 


NATKWAL  rNDIAN  GAMING 

COMMISSION 

Fee  Rates 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(a)(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  a  preliminary  annual  fee 
rate  of  0.6%  (.006  for  calendar  year 
1994.  The  rate  shall  apply  to  all 
assessable  gross  revenues  (tier  1  and  tier 
2)  from  each  class  II  gaming  operation 
regulated  by  the  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Altimus,  National  Indian  Gaming 
Commission,  1850  M  Street,  NW.,  suite 
250,  Washington,  DC  20036;  telephone 
202/632-7003;  fax  202/632-7066  (these 
are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  wth, 
among  other  things,  regulating  Class  11 
gaming  on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CFR  part  500)  provide  for  a  system 
of  fee  assessment  and  payment  that  is 
self-administered  by  the  Class  II  gaming 
operations.  Pursuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates,  the  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
and  report  and  remit  the  fees  to  the 
Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  this  rate  are  effective  for  calendar 
year  1994.  Therefore,  all  Class  II  gaming 
operations  within  the  jurisdiction  of  the 
Commission  are  required  to  self- 
administer  the  provisions  of  these 
regulations  and  report  and  pay  any  fees 
that  are  due  to  the  Commission  before 
the  end  of  the  first  quarter  of  1994 
(March  31),  and  quarterly  thereafter 
Anthony  I.  Hope, 

Chairman.  Xational Indian  Coming 
Commission. 

IFR  Doc.  94-5377  Filed  3-8-94,  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8948] 

Shieldalloy  Metallurgical  Corp.;  Intent 
To  Establish  Local  Public  Document 
Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
is  intending  to  estabUsh  a  local  public 
document  room  (LPDR)  for  records 
pertaining  to  the  decommissioning  of 
the  Shieldalloy  Metallurgical 
Corporation  (Shieldalloy)  site  near 
Cambridge,  Ohio. 

Among  die  factors  the  NRC  will 
consider  in  selecting  a  location  for  the 
collection  are: 

(1)  Whether  the  institution  is  an 
established  document  repository  with  a 
history  of  impartially  serving  the  public; 

(2)  The  physical  facilities  available, 
including  shelf  space,  patron  work 
space,  and  copying  and  micrographic 
equipment; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  maintain  the  LPDR 
collection  and  assist  the  public  in 
locating  records; 

(4)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend 
hours; 

(5)  The  accessibility  of  the  library  to 
the  handicapped; 

(6)  The  proximity  of  the  library  to  the 
Shieldalloy,  Cambridge.  Ohio,  site. 

Public  comments  are  requested  on 
libraries  in  the  vicinity  of  the 
Cambridge,  Ohio,  site  that  might  be 
considered  for  selection  as  the  location 
for  this  NRC  local  public  document 
room  collection. 

The  comment  period  expires  April  8, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
fded  on  or  before  this  date. 

Written  comments  may  be  submitted 
to  Mr.  David  L.  Meyer,  Chief,  Rules 
Review  and  Directives  Branch.  Division 
of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

For  further  information  you  may 
contact  Ms.  Jona  L.  Souder,  LPDR 
Program  Manager.  Freedom  of 
Information  Act/Local  Public  Document 
Room  Branch,  Division  of  Freedom  of 
Information  aiid  Pubhcations  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  Telephone  301-492- 
4344  or  Toil-Free  1-800-638-8081. 


Dated  at  Bethesda,  Maryland,  this  4th  day 
of  March.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Doanie  H.  Grimsley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Senices,  Office  of 
Administration. 
IFR  Doc.  94-5386  Filed  3-8-94;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Historically  Black  Colleges  and 
Universities  (HBCU's)  Federal 
Employment  Advisory  Group 

agency:  U.S.  Office  of  Personnel 
Management. 

ACTION:  NoUce  of  open  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  Historically 
Black  Colleges  and  Universities 
(HBCU's)  Federal  Employment  Advisory 
Group  will  meet  at  the  time  and  place 
shown  below; 

DATES:  March  22,  1994,  9  a.m. 

PLACE:  U.S.  Office  of  Personnel 
Management  (0PM)  Conference  Center, 
room  1350,  1900  E  Street.  NW., 
Washington,  DC. 

AGENDA:  The  focus  of  the  March  22nd 
meeting  will  be  a  final  report  to  the 
Director,  0PM,  on  the  activities  by  the 
Advisory  Group  and  its  three 
subcommittees  to  enhance  the 
employment  of  students  and  graduates 
from  HBCU's  in  the  Federal 
Government. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Chief,  Recruiting 
Policy  Division,  Office  of  Personnel 
Management,  Room  6332,  1900  E  Street, 
NW.,  Washington,  DC  20415. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  This  is 
the  final  meeting  of  the  Advisory  Group, 
which  sunsets  in  June  1994.  If  time 
permits,  an  opportunity  will  be 
provided  for  members  of  the  public  in 
attendance  at  the  meeting  to  provide 
their  views. 

Persons  wishing  to  address  the 
Advisory  Group  orally  at  the  meetuig 
should  submit  a  written  request  no  later 
than  the  close  of  business  on  March  11. 
1994.  The  request  must  include  the 
name  and  address  of  the  person  wishing 
to  appear,  the  capacity  in  which  the 
appearance  will  be  made,  a  short 
summary  of  the  intended  presentation, 
and  the  amount  of  time  desired. 


U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  94-5370  Filed  3-8-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33707;  File  No.  SR-MCC- 
94-02] 

Self-Regulatory  Organization;  Midwest 
Clearing  Corporation;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Add  a  Fee 
Relating  to  the  Automatic  Securities 
Loan  Program 

March  3.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, i  notice 
is  hereby  given  that  on  February  7, 
1994.  the  Midwest  Clearing  Corporation 
C'MCC")  filed  with  the  Securities  and 
E.xchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  MCC. 
a  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  proposes  to  amend  a  portion  of 
its  Services  and  Schedule  of  Charges  by 
adding  a  fee  to  its  Automatic  Securities 
Loan  Program  ("ASLP"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory-  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  for  the  proposed  rule 
change  is  to  establish  a  fee  for  the  ASLP 
for  MCC  participants  who  are 
institutional  participants  of  MSTC  (as 
that  term  is  defined  in  MSTC's  rules). 


ISU.S.C.  78s(b)(l)(1988). 
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This  fee  reflects  a  charge  of  55%  (rather 
than  the  50%  charged  to  other 
participants).  This  charge  is  higher  for 
institutional  participants  of  MSTC  than 
for  other  participants  for  MCC  who  are 
not  also  institutional  participants  of 
MSTC  because  institutional  participants 
of  MSTC  are  not  charged  Auto  Stock 
Loan  receive  and  Auto  Stock  Loan 
delivery  fees  of  $0.75  per  transaction. 
The  SO.  75  MSTC  fee  only  applies  to 
participants  (are  opposed  to 
institutional  participants)  of  MSTC. 

MCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  2  in  that  it  proNides  for  the 
equitable  allocation  of  reasonable  fees 
and  other  charges  among  participants 
using  its  facilities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MCC  believes  that  the  proposed  rule 
change  will  neither  have  an  impact  on 
competition  nor  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

MCC  has  neither  solicited  nor 
received  any  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  J  and  Rule  19b- 
4(e)(2)  thereunder  •»  because  the 
proposal  establishes  or  changes  a  due. 
fee.  or  other  charge  imposed  by  the  self- 
regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  if  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NTVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  written  statements 
with  resjaect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-94-02  and 
should  be  submitted  by  March  30, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 5 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  fH-5397  Filed  3-*-94;  8:45  am} 
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[Release  No.  34-33706;  Rte  No.  SR-NYSE- 
92-37] 

Seif-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  and  No.  2  to 
Proposed  Rule  Change  Relating  to 
Entry  of  Limit  at  the  Close  Orders 

March  3.  1994. 

I.  Introduction 

On  December  23,  1992,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Seciirities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  .section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-l 
thereunder, 2  a  proposed  rule  change  to 
amend  NYSE  Rule  13  to  permit  the 
entry  of  limit  at  the  close  ("LOC") 
orders  to  offset  published  imbalances  of 
market  at  the  close  ("MCXT")  orders.  On 
September  8.  1993,  the  MYSE  submitted 
Amendment  No.  1  to  the  propo.sed  rule 
change  in  order  to  conform  the  filing 
with  the  recent  amendments  to  the 
E.xchange's  auxiliary  closing 
procedures. 3  On  September  29,  1993, 
the  NYSE  submitted  Amendment  No.  2 
to  the  proposed  rule  change  in  order  to 


clarify  certain  terms  used  in  the  original 
filing.* 

The  proposed  rule  change,  together 
vdth  Amendments  No.  1  and  No.  2.  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32994 
(September  30, 1993).  58  FR  52126 
(October  6,  1993).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 
including  both  amendments,  contingent 
upon  the  NYSE  submitting  to  the 
Commission  a  satisfactciry  Information 
Memorandum. 

II.  Description  of  the  Proposal 

NYSE  rule  13  currently  defines  an  "at 
the  close  order"  as  a  market  order  to  be 
executed  in  its  entirety  at  the  closing 
price.  The  Exchange  proposes  to  amend 
this  rule  to  provide  that  an  "at  the  close 
order"  also  will  include  a  limit  order  for 
execution  at  the  closing  price.  The 
NYSE  proposal  will  enable  a  member 
firm  to  enter  a  LOC  order,  pursuant  to 
such  procedures  regarding  time  of  order 
entry  and  cancellation  as  the  NYSE 
periodically  will  establish,'  only  to 
offset  a  published  imbalance  of  MOC 
orders  in  that  stock.e  The  initial  LOC 


:  15  U.S.C  78<j-l  (1988). 

1    15  U.S.C  78s(bH3KA)(li)  (1988). 

'  17  CFR  240  19b-4|e)(4)  (19931 


5  17  an  200.30-3(8 )(i:)  (1993). 

•15  U.S.C  78s(b)(l)(19e8). 

J17  CFR  240  19b-4  (199U 

3  See  letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secniazy.  NTV'SE.  to  Diana  Luita- 
Hopson.  Branch  Chief,  Division  of  Market 
Regulation,  SEC,  dated  S«plember  3,  1993 
(■■AiT)er>dment  No  1"). 


'See  letter  from  Donald  Siemer,  Director,  Market 
Surveillance,  NYSE,  to  Diana  Luka-Hop«on,  Branch 
Chief,  Division  of  Market  Regulation,  SEC  dated 
Septe.niber  29.  1993  ("Amendment  No.  2"). 

'  See  infra,  note  16. 

«  Presently  the  NYSE  utilizer  two  seta  of  closing 
pmcedures.  one  for  expiration  days  (ai  defined 
below)  and  one  for  all  other  trading  days,  pursuant 
to  wh.ch  specialists  may  be  required  to  disseminate 
M(X  order  imtwlaoces  of  50,000  thams  or  more. 
.Amendment  No.  2,  see  supra  note  4.  ciarifiea  that 
the  term  "expiration  days"  refers  to  both  (1)  the 
trading  ddy.  usually  the  third  Friday  of  the  month, 
when  some  stock  index  options,  stock  index  futures 
and  options  on  stock  index  futures  expire  or  settle 
concurrently  ( 'Expiration  Fridays")  and  (2)  the 
trading  dAy  on  which  end  of  calendar  quarter  ir.dex 
options  expire  ("QIX  Expiration  Days"). 

On  expiration  days,  the  NYSE's  auxiliary  closing 
ptocea.rr^  establish  a  3:40  p.m.  deadline  for  (1)  the 
entr>'  of  M(X!  orders  related  to  a  trading  strategy 
involving  an  expiring  index  derivative  product  and 
92)  the  I  ancellation  or  reduction  of  any  .MOC  order. 
Mnrenver  in  the  pilot  stocks  (as  defined  below,  (see 
infra  n(ji«  9).  ttia  specialist  must,  as  soon  as 
practicable  after  3:40  p.m..  disseminata  any  MOC 
order  imbalance  of  50,000  shares  or  more; 
liiereifter.  MOC  orders  in  the  pilot  stock*  may  t>e 
entered  only  to  offset  •  published  imbalance.  See 
Securities  Exchange  Act  Release  No.  32868 
(Sep'ember  10.  1993),  58  FR  48687  (September  17. 
1093)  (File  No.  SR-NTSE-gS-SS)  (approving 
modifications  to  auxiliary  closing  procedures  and 
extending  pilot  program  until  October  31,  1994). 
AfT.oiidment  No.  1,  see  supro  note  3.  made 
conforming  changes  to  the  original  LOC  order  filing 

On  other  trading  days,  the  specialist  must,  as 
soon  a.<  practicable  after  3:45  p.m.,  disseminate  any 
M(X  order  imtwlance  of  50,000  s.harea  or  more  in 
(1 )  the  pilot  stocks  and  (2)  any  slock  being  added 
to  or  dropped  from  certain  slock  indexes  (or,  with 
Floor  Official  approval,  from  other  stock  indexes). 
For  non^expiration  days,  a  published  imtwlance  (or 
the  lack  thereof)  doea  not  preclude  the  entry  or 
Ciincellation  of  any  MOC  order  on  either  side  of  l.Se 

Continuad 
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order  entry  £ind  cancellation  times  are 
set  forth  below. 

The  Exchange  vsill  modify  its 
automated  order  routing  system  to 
accept  the  new  LOG  order  type,  and 
anticipates  that  the  necessary  system 
changes  will  be  completed  in  spring 
1994.^  At  that  time,  the  NYSE  will 
initiate  LOG  order  entry,  on  a  15-monlh 
pilot  basis.s  in  five  of  the  so-called 
"pilot  stocks. "9  According  to  the  NYSE, 
the  initial  stocks  will  be  selected  based 
on  their  having  a  level  of  market  activity 
and  trading  interest  that  suggests  LOG 
orders  would  be  a  useful  investment 
vehicle;'o  other  stocks  will  be  added, 
during  the  15-month  period,  as  the 
NYSE  gains  experence  with  this  pilot 
program.!  1 

In  terms  of  the  procedures  for 
handhng  LOG  orders,  the  NYSE 
proposes  to  establish  a  3:55  p.m. 
deadline  for  their  entrv'.  On  expiration 
days,  LCKI  orders  will  be  irrevocable 
after  3:40  p.m.  (e.xcept  in  the  event  of  a 
legitimate  error);  on  other  trading  days, 
cancellation  of  LOG  orders  will  be 
prohibited  after  3:55  p.m.  (except  in  the 


market.  See  Securities  Exchange  Act  Release  No. 
31291  (October  6.  1992),  57  FR  47149  (October  14. 
1992)  (File  No.  SR-NYSE-92-12). 

"The  NYSE  has  represented  that,  before  initiating 
LOG  order  entr>',  it  will  submit  to  the  Commission 
a  letter  [1)  stating  that  the  modifications  to  its 
SuperDot  system  have  been  tested  and  are  fully 
operational  and  (21  informing  the  Commission  of 
the  start-up  date  for  this  pilot  program.  Telephone 
conversation  between  Donald  Siemer,  Director. 
Market  Surveillance.  NYSE,  and  Beth  Stekler. 
Attorney.  Division  of  Market  Regulation.  SEC.  on 
January  28.  1994. 

•  See  letter  from  Donald  Siemer.  Director.  Market 
Surveillance,  NYSE,  to  Diana  Luka-Hopson.  Branch 
Chief.  Division  of  Market  Regulation,  SEC.  dated 
August  25,  1993. 

9  For  purposes  of  LOC  order  entry,  the  term  "pilot 
stocks"  refers  to  the  Expiration  Friday  pilot  stocks 
plus  any  additional  QIX  Expiration  Day  pilot 
siocks.  Specifically,  the  Expiration  Friday  pilot 
stocks  consist  of  the  SO  most  highly  capitalized 
Standard  4  Poors  ("SAP")  500  stocks  and  any 
component  stocks  of  the  Major  Market  Index 
( "MMI")  not  included  therein.  The  QfX  Expiration 
Day  pilot  stocks  consist  of  the  50  most  highly 
capitalized  S4P  50O  stocks,  any  component  stocks 
of  the  MMI  not  included  therein  and  the  10  highest 
weighted  S&P  Midcap  400  stocks. 

luThe  NYSE  has  represented  that,  before 
initiating  LOC  order  entry,  it  will  submit  to  the 
Commission  a  letter  containing  the  names  of  the 
five  stocks.  Telephone  conversation  between 
Donald  Siemer.  Director.  Market  Surveillance. 
NYSE,  and  Beth  Stekler,  Attorney,  Division  of 
Market  Regulation.  SEC.  on  [anuary  28.  1994. 

1 '  The  NYSE  has  represented  that,  at  such  time 
as  slocks  are  added  to  this  pilot  program,  it  will 
submit  to  the  Commission  a  letter  containing  the 
names  of  the  stocks.  Telephone  conversation 
between  Donald  Siemer,  Director,  Market 
Surveillance.  NYSE,  and  Beth  Stekler,  Attorney. 
Division  of  Market  Regulation.  SEC.  on  [anuary  28. 
1994.  The  Commission  notes  that  the  total  number 
of  pilot  stocks  (as  defined  above,  see  supra  note  9). 
and  thus  the  maximum  number  of  stocks  which 
could  be  selected  for  LOC  order  entry,  is  presently 
62. 


event  of  a  legitimate  error). i*  In 
addition,  the  NYSE  will  notify  its 
electronic  display  book,  such  that  LOG 
orders  will  be  prioritized  relative  to 
other  LOG  orders  by  time  of  entry,  but 
will  be  required  to  yield  priority  to  all 
conventional  limit  orders  on  the 
specialist's  book  at  the  same  price. 
Under  these  procedures,  LOG  orders  at 
the  closing  price  (as  opposed  to  a  better 
price)  will  not  be  guaranteed  an 
execution. 

The  Exchange  believes  that,  with 
respect  to  expiration  days,  the  pilot  to 
permit  the  use  of  LOC  orders  on  a 
limited  basis,  as  described  above, 
should  be  viewed  as  an  interim  measure 
to  help  address  the  prospect  of  excess 
market  volatility  that  may  be  associated 
with  an  imbalance  of  MC3g  orders  at  the 
close.  The  NYSE  states  that  the  basis  for 
the  proposed  rule  change  is  Section 
6(b)(5),  which  requires  that  the  rules  of 
the  Exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

III.  Discussion 

The  Goramission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '^  in 
particular,  the  Gommission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  recent  years,  the  self-regulatory 
organizations,  with  the  support  of  the 
Gommission,  have  instituted  certain 
safeguards  to  minimize  excess  market 
volatility  that  may  arise  from  the 
liquidation  of  stock  positions  related  to 
trading  strategies  involving  index 
derivative  products.  For  instance,  since 
1986.  the  NYSE  has  utilized  auxiliary 
closing  procedures  on  expiration  days. 
As  recently  amended, i4  these 
procedures  establish  a  simultaneous 


iJ  As  noted  above,  member  firms  will  be  able  to 
enter  LOC  orders  only  to  offset  a  published 
imbalance  of  MOC  orders  in  that  stock.  Under  the 
NYSE's  closing  procedures,  see  supra  note  6,  MOC 
order  imbalances  of  50.000  shares  or  more  must  be 
disseminated  as  soon  as  practicable  after  3:40  p.m. 
on  expiration  days  and  after  3:45  p.m.  on  other 
trading  days.  LOC  order  entry  will  be  permitted 
thereafter, 

13  15U.S.C.  §78ffb)(1988). 

i*For  further  discussion  of  the  NYSE's  auxiliary 
closing  procedures,  see  supra,  note  6. 


3:40  p.m.  deadline  for  the  entry  of 
expiration-related  MOG  orders  and  for 
the  cancellation  or  reduction  of  any 
MOG  order.  The  procedures  allow  the 
NYSE  to  obtain  an  indication  of  the 
buying  and  selling  interest  in  MOG 
orders  at  expiration  and,  if  there  is  a 
substantial  imbalance  on  one  side  of  the 
market,  to  provide  the  investing  public 
with  timely  and  reliable  notice  thereof 
and  with  an  opportunity  to  make 
appropriate  investment  decisions  in 
response. 

The  NYSE  auxiliar>'  closing 
procedures  have  worked  relatively  well 
and  may  have  resulted  in  more  orderly 
markets  on  expiration  days. 
Nevertheless,  both  the  Commission  and 
the  NYSE  remain  concerned  about  the 
potential  for  excess  market  volatility, 
particularly  at  the  close  on  expiration 
days.  Although,  to  date,  the  NYSE  has 
been  able  to  attract  sufficient  contra-side 
interest  to  effectuate  an  orderly  closing, 
adverse  market  conditions  could 
converge  on  an  expiration  day  to  create 
a  market  dislocationAvhich  could  make 
member  firms  and  their  customers 
unwilling  to  acquire  significant 
positions. 

After  careful  review,  the  Gommission 
preliminarily  has  concluded  that  LOC 
orders  should  provide  the  NYSE  with  an 
additional  means  of  attracting  contra- 
side  interest  to  help  alleviate  MOC  order 
imbalances  arising  from  the  liquidation 
of  index  derivative  related  positions.  As 
a  practical  matter,  the  Commission 
believes  that  the  new  LOC  order  type 
will  appeal  to  certain  market 
participants  who  otherwise  might  be 
reluctant  to  commit  capital  at  the  close. 
Specifically,  unlike  a  MOC  order,  which 
results  in  significant  exposure  to 
adverse  price  movements,  a  LOC  order 
will  allow  each  investor  to  determine 
the  maximum/minimum  price  at  which 
he  or  she  is  willing  to  buy/sell.  To  the 
extent  that  such  risk  management 
benefits  encourage  NYSE  member  firms 
and  their  customers  to  enter  orders  to 
offset  MOC  order  imbalances  of  50,000 
shares  or  more,  thereby  adding  liquidity 
to  the  market,  the  Gommission  agrees 
with  the  NYSE  that  LOG  orders  could 
become  a  useful  investment  vehicle  for 
curbing  excess  price  volatility  at  the 
close. 15 

The  Commission  also  finds  that  the 
NYSE  has  established  appropriate 
procedures  for  the  handling  of  LOC 
orders  and  that  the  NYSE's  existing 
surveillance  should  be  adequate  to 
monitor  compliance  with  those 


"Furthermore,  the  Commission  notes  that  LOC 
orders  could  allow  the  NYSE  to  accomplish  this 
goal  without  diminishing  any  benefit  to  investors 
from  trading  strategies  which  rely  on  MOC  orders 
to  guarantee  a  fill  at  the  closing  price. 
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procedures.ie  Because  LOC  orders  will 
be  required  to  yield  priority  to 
conventional  limit  orders  at  the  same 
price,  the  Commission  is  satisfied  that 
public  customer  orders  on  the 
specialist's  book  will  not  be 
disadvantaged  by  this  proposal.  In 
addition,  the  Comm.ission  believes  that 
the  proposed  3;55  p.m.  deadline  for 
LOC  order  entry  strikes  a  reasonable 
balance  between  the  need  to  effectuate 
an  orderly  closing  and  the  need  to  avoid 
unduly  infringing  upon  legitimate 
trading  strategies.  Similarly,  in  the 
Commission's  opinion,  the  prohibition 
on  cancelling  LOC  orders  on  expiration 
days  is  consistent  with  the  Exchange's 
auxiliary  closing  procedures  and,  like 
those  procedures,  should  allow 
specialists  to  make  a  timely  and  reliable 
assessment  of  expiration-related  order 
flow  and  its  potential  impact  on  the 
closing  price. 

The  Commission  is  approving  LOC 
order  entry  on  a  15-month  pilot  basis, 
beginning  with  five  of  the  pilot  stocks, 
contingent  upon  the  NYSE  submitting  to 
the  Commission  a  satisfactory 
Information  Memorandum. i^  As  long  as 
some  index  derivative  products 
continue  to  expire  based  on  closing 
stock  prices  on  expiration  days,  the 
Commission  agrees  with  the  NYSE  that 
such  procedures  are  necessary  to 
provide  a  mechanism  to  handle  the 
potentially  large  imbalances  that  can  be 
engendered  by  firms  unwinding  index 
derivative  related  positions.  During  the 
pilot  program,  the  Commission  expects 
the  NYSE  to  monitor  the  effectiveness  of 
its  LOC  order  procedures. 

The  Commission  therefore  requests 
that  the  NYSE  submit  a  report  to  the 
Commission,  by  the  date  12  months 
after  the  start-up  date  for  LOC  order 
entry,  describing  its  experience  with  the 
pilot  program.  At  a  minimum,  this 
report  should  contain  the  following  data 
for  each  ex-piration  day  during  that  12- 
month  period:  (1)  The  names  of  all  LOC 
pilot  stocks  as  of  that  expiration  day 
(including  both  the  initial  five  stocks 
and  any  pilot  stocks  added  thereafter); 
(2)  for  all  LOC  pilot  stocks  which  had 
a  MOC  order  imbalance  of  50.000  shares 


'"While  Rule  13.  as  amen(ied.  provides  the  NYSE 
with  di-scretion  in  establishing  the  procedures  for 
LOC  order  entry  and  cancellation,  the  Commission 
expects  that  any  modification  to  the  procedures 
described  herein  will  be  submitted  to  the 
Commission  as  a  proposed  rule  change  pursuant  to 
section  19(b)  of  the  Act. 

I'The  NYSE  has  agreed  to  the  Information 
Memorandum  being  a  prerequisite  for  the 
implementation  of  its  LOC  order  pilot  program. 
Telephone  conversation  between  Robert 
McSweeney.  Senior  Vice  Presidenl.  Market 
Surveillance.  NYSE,  and  Sharon  Lawson.  Assistant 
Director,  Division  of  Market  Regulation,  SEC.  on 
February  2.  1994. 


or  more  at  3:40  p.m.,  the  names  of  those 
stocks  and  the  size  of  the  imbalance;  (3) 
for  each  stock  listed  in  (2)  above,  the 
size  of  the  MOC  order  imbalance  at  4:00 
p.m.  and  an  appropriate  measure  of  the 
size  of  conventional  limit  order  and 
LOC  order  interest,  on  the  opposite  side 
of  the  market  from  the  imbalance,  at  4 
p.m.;  (4)  for  each  stock  listed  in  (2) 
above,  (i)  the  price  of  the  transaction 
effected  closest  in  time  to  3:40  p.m.,  the 
price  of  the  last  regular  way  trade  and 
the  closing  price,  (ii)  the  change  in  price 
of  the  closing  transaction,  measured  as 
a  percentage,  from  the  last  regular  way 
trade  and  from  the  transaction  effected 
closest  in  time  to  3:40  p.m.  (iii) 
historical  data  analyzing  price  volatility 
for  the  same  stock  on  expiration  days 
prior  to  the  implementation  of  this  pilot 
program;  and  (5)  the  average  price 
volatility  for  all  stocks  listed  in  (2) 
above  as  compared  to  the  average  price 
volatility  for  all  other  pilot  stocks.  The 
NYSE  report  also  should  contain,  for 
one  week  per  calendar  quarter 
(including  at  least  one  week  with  no 
expiration  days)  the  data  described 
herein,  as  modified  to  reflect  the  MOC 
procedures  for  non-expiration  days.  Any 
requests  to  modify  this  pilot  program,  to 
extend  its  effectiveness  or  to  seek 
permanent  approval  of  the  pilot 
procedures  also  should  be  submitted  to 
the  Commission,  by  the  date  12  months 
after  the  date  for  the  start-up  of  LOC 
order  entry,  as  a  proposed  rule  change 
pursuant  to  section  19(b)  of  the  Act. 

IV.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i8  that  the 
proposed  rule  change  (SR-NYSE-92- 
37)  is  approved  on  a  15-month  pilot 
basis,  contingent  upon  the  NYSE 
submitting  to  the  Commission  a 
satisfactory  Information  Memorandum. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 10 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-5396  Filed  3-8-94;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Cheyenne  Software,  inc., 
Common  Stock,  $0.01  Par  Value)  File 
No.  1-9189 

March  3,  1994. 

Cheyenne  Software,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Exchange,  the 
Company  has  determined  to  withdraw 
the  listing  and  registration  of  the 
Common  Stock  on  the  PSE.  The 
Common  Stock  will  continue  to  be 
listed  on  the  American  Stock  Exchange. 
Inc.  ("Amex"). 

The  Company's  desire  to  withdraw  its 
securities  from  listing  on  the  Exchange 
is  a  cost-cutting  measure.  A  listing  on 
the  Exchange  costs  the  Company 
approximately  $1,000  per  year.  The 
Company  also  incurs  certain 
administrative  costs  related  to  copying 
and  forwarding  to  the  Exchange  all  of 
the  Company's  filings  with  the 
Commission.  The  Company  provides 
such  filings  to  the  Amex,  and  to 
similarly  send  such  material  to  the 
Exchange  is  an  additional  burden  in 
light  of  the  easy  access  by  stockholders 
and  potential  stockholders  to  such 
materials  from  other  sources. 

Any  interested  person  may,  on  or 
before  March  24,  1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchaftge  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary- 

IFR  Doc.  94-5373  Filed  3-8-94;  8:45  am] 
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[Re«.  No.  IC-20107;  812-8588] 

Goldman  Sachs  Equity  Portfolios,  Inc. 
et  al.;  Application 

March  2,  19d4. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANTS:  Goldman  Sachs  Equity 
Portfolios.  Inc.  ("Equity  Portfolios"), 
Goldman  Sachs  Trust  ("Bond  Trust"), 
Goldman  Sachs  Institutional  Liquid 
Assets  ("Institutional  Liquid  Assets)", 
Financial  Square  Trust  ("Financial 
Square  Trust").  Centerland  Funds 
("Centerland"),  Trust  for  Credit  Unions 
and  Paragon  Portfolio  ("Paragon"), 
(collectively,  the  "Funds").  Goldman, 
Sachs  &  Co.  ("Goldman  Sachs"),  and 
Goldman  Sachs  Funds  Management, 
L.P.  ("Funds  Management"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  18(f)(1),  18(g).  18(i).  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
investment  companies  to  issue  multiple 
classes  of  shares  and  assess  a  contingent 
deferred  sales  charge  ("CDSC").  The 
order  would  supersede  four  prior  orders 
(the  "Prior  Orders")  and  would  permit 
certain  Funds  to  issue  an  unlimited 
number  of  classes  and  expand  the  types 
of  expenses  that  may  be  allocated  to  a 
particular  class. 

FILING  DATES:  The  application  was  filed 
on  September  17.  1993.  and  amended 
on  December  6.  1993  and  February  3, 
1994.  Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  28. 'l 994  and  should  be 
accompanied  by  proof  of  service  on 
fipplicants.  in  the  form  of  an  affidavit  or, 
fur  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiters  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
WTiting  to  the  SEC's  Secretary. 


ADDRESSES:  Secretary'.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Appbcants;  32  Old  Slip.  New  York, 
New  York  10005. 

F0«  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
272-3809.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  a 
Massachusetts  business  trust,  except 
that  Equity  Portfolios  is  a  Maryland 
corporation.  The  Funds  are  registered 
management  investment  companies 
under  the  Act  that  have  multiple  series. 
Certain  series  of  the  Funds  currently 
offer  more  than  one  class  of  shares 
under  the  Prior  Orders.' 

2.  Each  Fimd,  other  than  Paragon  and 
certain  series  of  Centerland,  has  entered 
into  an  investment  advisory  contract 
with  Goldman  Sachs.  Goldman  Sachs 
Asset  Management,  a  separate  operating 
division  of  Goldman  Sachs,  or  Funds 
Management.  Certain  series  of  the 
Funds  also  pay  Goldman  Sachs  Asset 
Management  International,  an  affiliate 
of  Goldman  Sachs,  and  certain  series  of 
Centerland  also  pay.  or  expect  to  pay  in 
connection  with  new  series  of  such 
Fund.  Boatmen's  Trust  Company  or 
Kleinwort  Benson  International 
Investment  Limited,  an  advisory  or 
subadvisory  fee. 

3.  Paragon,  on  behalf  of  Paragon 
Treasury  Money  Market  Fund,  has 
entered  into  an  investment  advisory 
contract  with  Goldman  Sachs.  Premier 
Investment  Advisers.  Inc.  ("Premier") 
acts  as  investment  adviser  to  each  of  the 
existing  series  of  Paragon,  other  than 
Paragon  Treasury  Money  Market  Fund. 
Boatman's  Trust  Company  acts  as 
investment  adviser  to  certain  series  of 
Centerland.  Premier  acts  as  subadviser 
to  Paragon  Treasury  Money  Market 
Fund.  Goldman  Sachs  acts  as 
administrator  to  each  of  Paragon's 
series. 


'  Goldman  Sachs  Equity  Portfolios,  et  al.. 
Investment  Company  Act  Release  Nos.  19241  (Jan. 
26,  1993),  (notice)  and  19288  (Feb.  23,  1993) 
(order).  Institutional  Liquid  Assets,  et  al, 
investment  Company  Act  Release  Nos.  17420  (Apr. 
11,  1990)  (notice)  and  17479  (May  8,  1990)  (order). 
Financial  Square  Trust,  et  al.,  InvsetmentCompany 
Act  Release  Nos.  18282  (Alir.  20,  1991)  (notice)  and 
18319  (Sept.  17,  1991)  (order).  Centerland,  et  a\.. 
Investment  Company  Act  Release  Nos.  18050  (Mar. 
18,  1991)  (notice)  and  18101  (Apr.  16.  1991)  (order). 


4.  Goldman  Sachs  Asset  Management 
acts  as  administrator  to  all  of  the  series 
of  Equity  Portfolios  and  Financial 
Square  Trust,  to  four  series  of  Bond 
Trust  and  to  certain  series  of 
Centerland.  Callahan  Credit  Union 
Financial  Services  Limited  Partnership 
acts  as  administrator  to  all  the  series  of 
Trust  for  Credit  Unions,  and  Boatmen's 
Trust  Company  acts  as  administrator  to 
certain  of  the  series  of  Centerland. 
Goldman  Sachs  also  acts  as  principal 
underwriter  of  each  Fund. 

5.  The  Prior  Orders  permit  certain 
Funds  to  issue  multiple  classes  of  shares 
and  assess  a  CDSC.  Applicants  request 
an  order  that  would  expand  the 
investment  companies  eligible  to  rely  on 
the  Prior  Orders  to  include  Trust  for 
Credit  Unions  and  Paragon,  permit  the 
Funds  to  issue  an  unlimited  number  of 
classes,  and  expand  the  types  of 
expenses  that  may  be  allocated  to  a 
particular  class.  Applicants  request  that 
the  exemption  be  extended  to  future 
funds  for  which  Goldman  Sachs  or  any 
entity  controlling,  controlled  by  or 
under  common  control  with  Goldman 
Sachs  acts  as  investment  adviser  or 
distributor. 

A.  The  Multiple  Class  Distribution 
System 

1.  Applicants  request  an  order  to 
permit  each  Fund  to  is.sue  an  unlimited 
number  of  classes  of  shares.  The  classes 
would  be  identical  in  all  respects 
except:  Any  such  class  (a)  may  be 
subject  to  a  distribution  plan  adopted 
under  rule  12b-l,  a  share-holder 
services  plan  and/or  an  administration 
plan  (collectively,  the  "Plans")  and  may 
make  different  payments  pursuant  to 
such  Plans  ("Plan  PaN-ments")  and 
relating  to  obtaining  shareholder 
approval  of  a  distribution  plan  (or  an 
amendment  to  such  plan);  (b)  may  bear 
different  "Class  Expenses"  (as  described 
below);  (c)  may  bear  a  different  name  or 
designation;  (d)  will  have  exclusive 
voting  rights  with  respect  to  any  Plan 
adopted  exclusively  with  respect  to 
such  class;  (e)  may  have  different 
exchange  privileges;  and  (f)  may  bear 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  such  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order. 

2.  Under  an  administration  plan,  a 
Fund  (or  Goldman  Sachs)  would  enter 
into  servicing  agreements  ("Service 
Agreements")  with  affiliated  and 
unaffiliated  financial  institutions, 
broker-dealers  and  securities 
professionals  ("Service  Organizations") 
capable  of  providing  support  services  to 
the  customers  of  such  Service 
Organizations  who  beneficially  own 
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shares  of  the  Funds  offered  pursuant  to 
such  Plan.  Under  a  shareholder  services 
plan,  a  Fund  (or  Goldman  Sachs)  would 
enter  into  Service  Agreements  with 
Service  Organizations  concerning  the 
provision  of  account  administration 
services  to  the  customers  of  such 
Service  Organizations  who  beneficially 
own  shares  of  the  Funds  offered 
pursuant  to  such  Flan. 

3.  The  Funds  may  establish  a 
"Limited  Institutional  Class"  which  will 
be  offered  only  to  one  or  more  of  the 
following  six  categories  of  investors:  (a) 
Unaffiliated  benefit  plans  such  as 
qualified  retirement  plans,  with  respect 
to  which  a  trustee  is  vested  with 
investment  discretion  as  to  plan  assets, 
other  than  individual  retirement 
accounts  and  self-employed  retirement 
plans;  (b)  tax  exempt  retirement  plans  of 
Goldman  Sachs  and  its  affiliates;  (c)  unit 
investment  trusts  sponsored  by  sponsors 
affiliated  with  the  Fund's  adviser, 
subadviser,  administrator  or  principal 
underwriter;  (d)  banks  and  insurance 
companies  purchasing  for  their  own 
accounts;  (e)  investment  companies  not 
affihated  with  the  Fund's  adviser, 
subadviser,  manager,  administrator  or 
principal  underwriter;  and  (fl 
endowment  funds,  foundations  or  non- 
profit organizations. 

4.  Under  the  proposed  multiple  class 
system,  certain  expenses  may  be 
attributable  to  a  Fund,  but  not  to  a 
particular  scries  thereof  ("Fund 
Expenses").  Fund  Expenses  may  be 
allocated  among  the  series  of  each  Fund 
based  on  the  relative  aggregate  net  assets 
of  such  series.  Expenses  that  are 
attributable  to  a  particular  series,  but 
not  a  particular  class  thereof,  will  be 
allocated  daily  to  each  class  based  on 
relative  net  assets. 

5.  Each  class  of  shares  may  generally 
be  exchanged  only  for  shares  of  a  class 
with  similar  characteristics  in  another 
Fund.  Such  exchanges  will  be  allowed 
only  between  Funds  that  are  within  the 
same  "group  of  investment  companies" 
as  that  term  is  defined  in  rule  lla-3 
under  the  Act.  However,  exchanges 
may,  at  the  discretion  of  the  trustees,  be 
permitted  among  classes  if  (a)  a 
shareholder  ceases  to  be  eligible  to 
purchase  shares  of  the  original  class  by 
reason  of  a  change  in  the  shareholder's 
status  or  if  another  class  would  have 
been  more  appropriate  for  such 
shareholder  if  such  class  existed  at  the 
time  of  the  shareholder's  initial 
investment  or  fb)  the  terms  of  such 
exchange  do  not  result  in  the  imposition 
of  duplicative  sales  charges.  Exchanges 
also  may  be  permitted  from  any  class  to 
certain  money  market  funds  that  have 
neither  a  Plan  nor  a  CDSC.  The 


exchanges  will  comply  with  rule  lla-3 
under  the  Act. 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  permit  the  Fimds  to  assess 
a  CDSC  on  certain  redemptions  of 
shares  and  to  permit  the  Fimds  to 
waive,  defer,  or  reduce  any  CDSC  with 
respect  to  certain  types  of  redemptions. 
Under  a  CDSC  arrangement,  the  amount 
of  a  CDSC,  if  any,  charged  to  a 
shareholder  of  a  Fund  would  depend  on 
the  number  of  months  or  years  that  had 
elapsed  since  the  shareholder  purchased 
the  CDSC  class  shares  that  were  being 
redeemed.  Any  CDSC  would  be 
imposed  on  the  lesser  of  the  net  asset 
value  of  the  redeemed  shares  at  the  time 
of  purchase  or  the  net  asset  value  of  the 
redeemed  shares  at  the  time  of 
redemption.  No  CDSC  would  be 
imposed  with  respect  to:  (a)  The  portion 
of  redemption  proceeds  attributable  to 
increases  in  the  value  of  an  account 
above  the  net  cost  of  the  investment  due 
to  increases  in  the  net  asset  value  per 
share;  (b)  shares  acquired  through 
reinvestment  of  income  dividends  or 
capital  gain  distributions:  or  (c)  CDSC 
class  shares  held  for  more  than  a 
specified  number  of  months  or  years 
after  the  purchase  order  for  such  shares 
was  accepted.  Any  front-end  load, 
CDSC,  or  12b-l  fees  imposed  by  the 
Funds  w'ould  comply  with  section  26(d) 
of  Article  III  of  the  Rules  of  Fair  Practice 
of  the  NASD. 

2.  Applicants  request  the  authority  to 
waive  or  reduce  any  CDSC  in  any  of  the 
following  circumstances:  (a)  In 
connection  with  redemptions  of  shares 
purchased  by  (i)  Goldman  Sachs,  its 
affiliates  or  liieir  respective  officers, 
partners,  directors  or  employees 
(including  retired  employees  and  former 
partners),  any  partnership  of  which 
Goldman  Sachs  or  any  of  its  affiliates  is 
a  general  partner,  any  investment 
adviser,  subadviser.  manager, 
administrator  or  principal  underwriter 
(if  other  than  Goldman  Sachs)  of  the 
Funds  ("Other  Affiliated  Parties"),  their 
affiliates  or  their  respective  officers, 
partners,  directors  or  employees 
(including  retired  employees  and  former 
partners),  any  trustee  or  officer  of  the 
Funds  and  designated  family  members 
of  any  of  the  above  individuals 
("designated  family  members"  means 
any  of  the  following:  spouses,  children, 
parents,  parents  of  spouses,  spouses  of 
parents,  grandparents,  grandchildren, 
siblings,  spouses  of  siblings,  siblings  of 
spouses,  spouses  of  children,  children 
of  siblings,  spouses  of  siblings'  children, 
aunts,  uncles,  cousins,  spouses  of  aunts, 
uncles  and  cousins  and  trusts,  estates 
and  private  foundations  created  by  or 


for  the  benefit  of  the  mdividual  or 
designated  family  members  as  to  which 
the  individual  acts  as  trustee  or  retains 
investment  discretion);  (ii)  quahfied 
retirement  plans  of  Goldman  Sachs, 
Other  Affiliated  Parties  or  any  of  their 
affiliates;  (iii)  trustees  or  directors  of 
investment  companies  for  which 
Goldman  Sachs  or  an  affiliate  acts  as 
sponsor,  (iv)  any  employee  or  registered 
representative  of  an  authorized  dealer 
and  their  "designated  family  members;" 
(v)  institutional  investors,  including 
insurance  companies,  broker-dealers, 
discretionary  accounts  of  investment 
advisers  with  at  least  $100  million 
under  management  for  the  last  twelve 
months  and  business  entities  that  have 
either  gross  assets  of  at  least  $100 
million  or  publicly  traded  securities 
outstanding;  (vi)  banks,  trust  companies 
or  other  types  of  depository  institutions; 
(vii)  any  state,  county  or  city,  or  any 
instrumentahty.  department,  authority 
or  agency  thereof,  which  is  prohibited 
by  applicable  investment  laws  from 
paying  a  sales  charge  or  commission  in 
connection  with  the  purchase  of  shares 
of  the  Fimds;  (viii)  pension  and  profit 
sharing  plans,  pension  funds  or  other 
benefit  plans  sponsored  by  state  and 
municipal  governments  and  by  business 
entities,  provided  that  any  such  plan  (1) 
has  total  assets  of  at  least  S25  million 
under  management  or  (2)  is  prohibited 
by  law  from  paying  a  sales  load  or 
commission;  (ix)  Taft-Hartley  plans, 
provided  any  such  plan  has  a  minimum 
of  $25  million  under  management;  and 
(x)  qualified  nonprofit  organizations, 
foundations  and  endowments;  (b)  on 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  of  a  shareholder 
if  the  redemption  is  made  within  one 
year  of  death  or  disability  of  a 
shareholder;  (c)  in  connection  with 
distributions  from  retirement  plans  that 
are  not  subject  to  any  penalties  under 
the  Code;  (d)  in  connection  with 
redemptions  of  shares  by  shareholders 
with  accounts  in  excess  of  a  specified 
minimum  dollar  amount  and  additional 
reductions  or  waivers  of  the  CDSC 
occurring  in  connection  with 
redemptions  of  shares  by  shareholders 
with  accoimts  in  excess  of  certain 
additional  break-points;  (e)  pursuant  to 
each  Fund's  right  to  liquidate  or 
involuntarily  redeem  shares  in  a 
shareholder's  account;  and  (f)  pursuant 
to  a  systematic  withdrawal  plan. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act,  that  would 
e.xempt  the  funds  from  sections  18(f)(1). 
18(g)  and  18(i)  of  the  Act  to  permit  the 
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issuance  of  an  unlimited  number  of 
classes.  Applicants  believe  that  the 
multiple  class  system  does  not  raise  any 
of  the  k-gislative  concerns  that  section 
18  was  designed  to  amehorate.  The 
proposal  does  not  involve  borrowings 
and  dD»^s  not  affect  the  existing  assets  or 
reserves.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  a 
Fund  since  all  such  shares  will 
participate  in  a  Fund's  appreciation, 
income  and  e.xpenses  with  the 
exception  of  the  Plan  Payments  and 
Class  Expenses.  The  proposed  allocation 
of  expenses  and  voting  rights  relating  to 
the  Plans  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

2.  Applicants  also  request  an 
exemption  under  section  6(c),  that 
would  exempt  the  funds  from  sections 
2(a)(32),  2(aJl33).  22(c).  22(d)  of  the  Act 
and  rule  22c-l  thereunder,  to  permit  the 
Funds  to  assess,  waive,  reduce  or  defer 
a  CDSC  with  respect  to  certain 
redemptions  of  shares.  Applicants 
believe  that  the  imposition  of  the  CDSC 
on  CDSC  class  shares  of  the  Funds  is 
fair  and  in  the  best  interests  of  their 
shareholders. 

Applicant's  Conditions 

1.  Each  class  of  shares  wdli  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  or  a  series,  and 
be  identical  in  all  respects  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  the  same  Fund 
or  series  will  relate  solely  to:  (a)  The 
impact  of  certain  Class  Expenses,  which 
will  be  limited  to  any  or  all  of  the 
following  expenses  determined  by  the 
trustees  to  be  attributable  to  a  specific 
class  of  shares:  (i)  transfer  agent  fees 
(including  the  incremental  cost  of 
monitoring  any  CDSC)  attributable  to  a 
specific  class  of  shares;  (ii)  expenses 
related  to  preparing,  printing,  maihng 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses  and 
proxy  statements  to  current 
shareholders  of  a  specific  class;  (iii)  SEC 
and  state  Blue  Sky  registration  fees 
incurred  by  a  specific  class  of  shares; 
(iv)  the  expenses  of  administrative 
personnel  and  services  required  to 
support  the  shareholders  of  a  specific 
class;  (v)  litigation  or  other  legal 
expenses  relating  to  a  class  of  shares; 
(vi)  trustees'  fees  or  expenses  incurred 
as  a  result  of  issues  relating  to  a  specific 
class  of  shares;  (vii)  accounting,  audit 
and  tax  expenses  relating  to  a  specific 
class  shares;  and  (viii)  fees  and  other 
payments  made,  other  than  pursuant  to 
a  Plan,  to  entities  performing  services 
for  a  particular  class,  including  account 
maintenance,  dividend  disbursing  or 


subaccounting  services  or 
administration  of  a  dividend 
reinvestment  or  systematic  investment 
or  withdrawal  plan;  (b)  expenses 
payable  by  a  class  pursuant  to  a  Plan 
with  respect  to  such  class;  (c)  the  voting 
rights  related  to  any  Plan  afi"ecting  a 
specific  class  of  shares,  except  as 
provided  in  condition  16  below;  (d) 
exchange  privileges;  (e)  the  conversion 
features;  (f)  class  designations;  and  (g) 
any  additional  incremental  expenses 
subsequently  identified  that  should 
properly  be  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order. 

2.  The  trustees  of  the  Funds, 
including  a  majority  of  the  non- 
interested  trustees,  will  approve  the 
multiple  class  system.  The  minutes  of 
the  meetings  of  the  trustees  of  the  Funds 
regarding  the  deliberations  of  the 
trustees  concerning,  and  their  approval 
of,  the  multiple  class  system  will  reflect 
in  detail  the  reasons  for  the  trustees' 
determination  that  the  proposed 
multiple  class  system  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

3.  The  initial  determination  of  Class 
Expenses  that  will  be  allocated  to  a  class 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  trustees,  including  a  majority  of  the 
non-interested  trustees.  Any  persons 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  Class  Expenses  shall 
provide  to  the  trustees,  and  the  trustees 
shall  review  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  Any  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selUng  shares  of 
a  Fund  to  agree  to  conform  to  such 
standards.  Such  compliance  standards 
will  require  that  all  investors  eligible  to 
purchase  shares  of  the  Limited 
Institutional  Class  be  sold  only  shares  of 
the  Limited  Institutional  Class,  rather 
than  any  other  class  of  shares  offered  by 
the  Fund. 

5.  The  Shareholder  services  plans  and 
administrative  plans  will  be  adopted 
and  operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l(b) 
through  (0  as  if  the  expenditiires  made 
thereunder  were  subject  to  rule  12(b)-l, 
except  that  shareholders  need  not  enjoy 
the  voting  rights  specified  in  rule  12b- 
1. 

6.  On  an  ongoing  basis,  the  trustees  of 
the  Funds,  pursuant  to  their  fiduciary' 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 


the  existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  trustees,  including  a 
majority  of  the  non-interested  trustees, 
will  take  such  action  as  is  reasonably 
necessary  to  ehminate  any  such 
conflicts  that  may  develop.  The 
investment  adviser  and  distributor  of 
the  Funds  will  be  responsible  for  ' 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  the  investment  adviser  and 
distributor  of  the  Funds,  each  at  its  own 
cost,  will  remedy  such  conflict  up  to 
and  including  estabUshing  a  new 
registered  management  investment 
company. 

7.  The  trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  each 
shareholder  services,  administration 
and  distribution  plan  and  the  related. 
Service  Agreement  complying  with 
paragraph  (b)(3){ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time,  for 
their  respective  Funds.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  trustees  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  non-interested  trustees  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
paid  in  the  same  amount,  except  that 
Plan  Payments  and  any  Class  Expenses 
will  be  borne  exclusively  by  the  affected 
class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
have  been  reviewed  by  an  expert  (the 
"Expert").  The  Expert  has  rendered  a 
report  to  the  applicants  filed  with  the 
application  as  exhibit  C  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
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allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  suck  reports, 
following  a  request  by  the  Funds  (which 
the  Funds  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC's 
staff  upon  the  written  request  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  SEC  limited 
to  'he  Director,  an  Associate  Director, 
the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant  Director, 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  ir.'tial  report  of  the  Expert  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  Sy:  tem"  as  defined  and  described 
in  SAS  No.  44  of  the  American  institute 
of  Certified  Public  Accountants  (the 
"AICPA")  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operations  and  tests  of 
operation  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
as  it  may  be  amended  from  time  to  lime, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  ICPA  from  time  to 
time. 

10.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  the 
immediately  preceding  condition  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  the 
immediately  preceding  condition.  The 
applicants  agree  to  take  immediate 
corrective  action  if  this  representation  is 
not  concurred  in  by  the  Expert  or 
appropriate  substitute  Expert. 

11.  The  prospectus  of  each  Fund,  or 
if  applicable,  the  prospectus  of  each 
class  of  shares  of  a  Fund,  will  include 

a  statement  to  the  effect  that  any  person 
entitled  to  receive  compensation  for 
selhng  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  tlie  Funds  with  respect  to  the 
multiple  class  system  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  trustees. 


13.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares,  other  than  the 
Limited  Institutional  Class,  in  ever\' 
prospectus,  regardless  of  whether  all 
classes  of  shares  are  offered  through 
each  prospectus.  The  Limited 
Institutional  Class  u-ill  be  offered  solely 
pursuant  to  a  separate  prospectus.  The 
prospectus  for  the  Limited  Institutional 
Class  will  disclose  the  existence  of  the 
Fund's  other  classes,  and  the  prospectus 
for  the  other  classes  will  disclose  the 
existence  of  the  Limited  Institutional 
Class  and  will  identify  the  persons 
eligible  to  purchase  shares  of  such  class. 
The  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  Habilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares, 
except  the  Limited  Institutional  Class. 
Advertising  materials  refiecting  the 
expenses  or  performance  data  for  the 
Limited  Institutional  Class  will  be 
available  only  to  those  persons  eligible 
to  purchase  the  Limited  Institutional 
Class.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares,  except  the  Limited  Institutional 
Class,  separately. 

14.  The  applicants  acknowledge  that 
the  grant  of  the  relief  requested  by  this 
application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  the 
distribution,  administration  or 
shareholder  services  plans  in  reliance 
on  the  exemptive  order. 

15.  Any  class  of  shares  ("Purchase 
Class")  with  a  conversion  feature  \vi\\ 
convert  into  another  class  of  shares 
("Target  Class")  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 


defined  in  Article  ni,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  ser\'ice  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  the  Fund  implements  any 
amendment  to  its  distribution  plan  (or. 
if  presented  to  shareholder,  adopts  or 
implements  any  amendment  of  the  non- 
rule  12b-l  shareholder  services  plan  or 
administration  plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 
under  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The  trustees 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ( "New  Target 
Class"),  identical  in  all  material  respects 
to  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  Purchase  Class 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
("New  Purchase  Class"),  identical  to 
existing  Purchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  will  convert  into  New 
Target  Class.  A  New  Target  Class  or 
New  Purchase  Class  may  be  formed 
without  further  exemptive  reHef. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  trustees  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
6.  any  additional  cost  associated  with 
the  creation,  exchange  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  investment 
adviser  or  distributor.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Plan  and  the 
relationship  of  such  Plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  IC-16619  (November  2,  1988). 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed.  adopted  or 
amended. 
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For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority 
Margaret  H.  McFarland. 

iPepu  t}'  Secretary. 

IFR  Doc  94-5374  Filed  3-8-94;  8;45  am) 
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[Rel.  No.  IC-201ia  File  No.  811-5305] 

NorttibrooK  Variable  Life  Separate 
Account 

March  3.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  AppUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANT:  Northbrook  Variable  Life 
Separate  Account. 
RELEVANT  1940  ACT  SECTIONS:  Order 
r^qupsted  under  section  3(f)- 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  apphcation  was  filed 
on  December  27,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m..  on  March  28, 1994.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
either  personally  or  by  mail,  and  also 
send  it  to  the  Secretary  of  the 
Commission,  along  with  proof  of  service 
by  affidavit,  or,  for  lawyers,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  N.W..  Washington,  D.C.  20549. 
Applicant,  3100  Sanders  Road. 
Northbrook.  Illinois  60062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  E.  Simmons  or  Michael  V.  Wible, 
Special  Counsel.  (202)  272-2060 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Rffprence  Branch. 

.Applicant's  Representations 

1.  The  Applicant,  registered  as  a  unit 
investment  trust  under  the  1940  Act,  is 
a  separate  investment  account  of 
Northbrook  Life  Insurance  Company 
("Northbrook  Life").  On  September  30. 
1993.  the  Applicant  filed  a  notice  of 


registration  and  a  Form  N-8B 
registration  statement  under  the  1940 
Act,  and  a  registration  statement  on 
Form  S-6  under  the  Securities  Act  of 
1933  (the  "1933  Act").  The  1933  Act 
registration  statement  was  declared 
effective  on  April  14,  1988.  No  public 
offering  was  ever  made. 

2.  No  distribution  has  been  made,  or 
will  be  made,  in  connection  wiLh  the 
winding-up  of  Applicant's  affairs.  The 
Applicant  has  no  security  holders  and 
no  known  debts  or  other  outstanding 
liabilities,  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

3.  The  Applicant  is  not  now  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  94-5395  Filed  3-8-94;  8:45  am] 
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believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stock. 

Any  interested  person  may,  on  or 
before  March  24,  1994,  submit  by  letter 
to  the  Secretar>'  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kalz. 
Secretary. 
[FR  Doc.  94-5375  Filed  3-8-94;  8:45  am] 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Rowe  Furniture 
Corporation,  Common  Stock,  S1.00  Par 
Value)  File  No.  1-10226 

March  3.  1994. 

Rowe  Furniture  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  rule 
12d2-2{d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  January  18.  1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual 
listing  of  its  common  stock  on  the  NYSE 
and  on  the  Amex.  The  Company  does 
not  see  any  particular  advantage  in  the 
dual  trading  of  its  common  stock  and 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  ol  Disaster  Loan  Area  -2690; 
Amdt.  2] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  February  22, 
1994,  to  extend  the  filing  deadline  of 
February  25.  1994  for  applications  for 
physical  damage  as  a  resuh  of  this 
disaster  to  April  26,  1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is  July 
28,  1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  February  28, 1994. 
Bernard  Kulik, 

AiiSistnnt  Administrator  for  Disaster 
Assistance. 
[PR  Doc.  94-5431  Filed  3-8-94;  8:45  am) 
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Jackson  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Jackson  District 
Advisory  Council  will  hold  a  public 
meeting  from  9  a.m.  until  12:30  p.m.  on 
Friday,  April  8,  1994  in  the  Jackson 
District  Office,  Jackson,  Mississippi,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 
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For  further  mforn:ation,  write  or  call 
Jack  Spradling.  District  Director,  U.S. 
Small  Business  Administration,  101  VV. 
Capitol  Street,  suite  400,  Jackson, 
Mississippi  39201.  (601)  965-5371. 

DatPd:  March  2.  1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 
IFR  Doc.  94-5430  Filed  3-8-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-Si- 10] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
proxisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  siunmary 
is  intended  to  affect  the  legal  status  of 
anv  fvetition  or  it.s  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  28.  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn;  Rule  Docket  (AGC- 

200).  Petition  Docket  No. .  800 

Independence  .Avenue.  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SVV.. 
Washington.  DC  20591;  telephone  (202) 
2B7-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Havnes,  Office  of 


Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  1 1 .27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  February  28. 

1994. 

Donald  P.  Byxae, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocAe^Vo..- 26721. 

Petitioner:  Regional  Airline 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
135.63. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5450  to  continue  to  perniit  the 
petitioner's  member  airlines  to  continue 
to  train,  check,  and  qualify  crew 
members  under  applicable  sections  of 
part  121. 

Docket  No.:  26753. 

Pefjtioner:  Regional  Airline 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
61.49(a). 

Description  of  Relief  Sought/ 
Disposition:To  extend  Exemption  No. 
5492  to  continue  to  allow  the  member 
airlines  of  the  Regional  .Airlines 
Association  to  retest  applicants  who  fail 
a  required  written  or  practical  test 
without  waiting  the  required  30  days. 

Docket  No.:  27586. 

Petitioner:  NorthState  Aviation  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.25(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
provide  its  Cessna-441  to  Mercy  Air 
Ambulance  on  an  as  needed  basis  when 
one  of  Mercy  Air  Ambulance's  aircraft 
is  undergoing  required  maintenance, 
thus  the  petitioner  would  not  have 
e.xclusive  use  of  at  least  one  aircraft  that 
meets  the  requirements  for  at  least  one 
kind  of  operation  authorized  in  the 
certificate  holder's  operations 
specifications. 

Docket  No.:  27589. 

Petitioner:  Airborne  Express  Air,  Inc. 
(ABX). 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c)  and  121.305(j). 

Description  of  Relief  Sought:  To  allow 
ABX  to  continue  operating  until  January 
1,  1995,  11  YS-11  aircraft  that  are  not 
equipped  by  October  17.  1994,  with  a 
third  gyroscopic  bank-and-pitch 
indicator  (artificial  horizon)  and  by  May 
26.  1994.  with  an  approved  fiight 
recorder  that  uses  a  digital  method  to 
record  11  aircraft  performance 
parameters. 


DocJcet  No.:  27595. 

Petitioner:  Garlick  Helicopters.  Inc. 

Sections  of  the  FAfi  Affected:  14  CFR 
36.1(a)(4). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  certificate  under  Type 
Certificate  Hi 3 WE  certain  Restricted 
Category  helicopters  that  do  not  meet 
part  36  noise  requirements. 

Dispositions  of  Petitions 

DocJcer  No.;  26152. 

Petitioner:  Sierra  Academy  of 
Aeronautics  and  Sierra  Academy  of 
Aeronautics  and  Technical  Institute 
(Sierra). 

Sections  of  the  FAR  Affected:  14  CFR 
141.  Appendix  f(C)  (III)  (a)(2)  (i)  and 
(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5245  to  permit  Sierra  to  graduate 
students  enrolled  in  its  approved 
commercial  helicopter  course  prior  to 
the  issuance  of  Exemption  No.  5245b, 
with  80  hours  of  flight  instruction  in 
helicopters  and  70  hours  of  directed 
solo  training  in  helicopters. 

Grant,  February  25,  1994,  Exemption 
No.  52450 

Docket  No.:  26667. 

Petitioner:  FlightSafety  International. 

Sections  of  the  F.^R  Affected:  14  CFR 
121.411(a)(2),  (a)(3).  and  (b)(2);  121.413 
(b).(c).  and  (d);  and  121  Appendix  H. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner, 
without  holding  an  air  carrier  operating 
certificate,  to  continue  to  train  part  121 
certificate  holders,  pilots,  fiight 
engineers,  and  check  airmen  in  initial, 
transition,  upgrade,  differences,  and 
recurrent  training  requirements  of 
subpart  N  and  the  employment 
requirements  of  appendix  H  of  part  121. 

Grant,  February  24,  1994,  Exemption 
No.  540aA 

Docket  No.:  27529. 

Petitioner:  Airway  Transport. 

Sections  of  the  FAR  Affected:  1 4  CFR 
91.607. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  carry  40  parachutists  in 
its  DC-3  aircraft. 

Grant.  February  18,  1994,  Exemption 
No.  5846 

Docket  No:  27615. 

Petitioner:  Air  Ukraine  Airline. 

Sections  of  the  FAR  Affected:  14  CFR 
129.18. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  a  reserve 
Uyushin  IL-62M  aircraft  not  equipped 
with  an  approved  traffic  alert  and 
collision  avoidance  system  (TCAS  11)  to 
accompany  the  aircraft  carrying 
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President  Kravchuk.  of  the  Ukraine  on 
his  March  3,  1994  flight  to  the  United 
States.  The  aircraft  will  depart  the 
L'nited  States  on  or  about  March  7, 
1994. 

Grant,  February  22.  1994.  Exemption 

So.  5847 

[FR  D<x-..  94-'S410  Filed  3-3-94;  8:45  ami 
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Air  Traffic  Procedures  Advisory 
Committee 

agency:  Federal  Aviation 
.Administration  (FAA),  DOT. 
action:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
April  11  through  April  14,  1994,  from  9 
am.  \o  5  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  .Aviation  Administration, 
Room  9ABC,  800  Independence 
.Avenue,  SW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Timothy  E.  Halpin,  Executive 
Director.  .AfPAC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue.  SW..  Washington,  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  soctio:i  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2).  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  from  April  11  through  April  14. 
1994.  at  the  Federal  Aviation 
Administration.  Room  9ABC,  800 
Independence  Avenue,  SW., 
Washington,  DC. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
.Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 


Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  April  8,  1994.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  July  11-14, 
1994,  in  Denver,  CO.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time  at  the 
address  given  above. 

Issued  in  Washington,  DC,  on  March  3, 
1994. 

Timothy  E.  Halpin, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 
|FR  Doc.  94-5412  Filed  3-8-94;  8:45  am] 

BILLING  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Psvenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Jefferson  County  Airport,  Beaumont, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jefferson  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  1 58  of  the      ■ 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  18,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D.  2601  Meacham  Boulevard, 
Forth  Worth.  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Byron 
Broussard,  Manager,  Jefferson  County 
Airport  at  the  following  address:  Mr. 
Byron  L.  Broussard,  Jefferson  County 
Airport,  2748  Viterbo  Road,  Box  9, 
Beaumont.  Texas  77705. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to 


Jefferson  County  Airport  under  §  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  .Aviation 
Administration,  Southwest  Region, 
Airports  Division.  Planning  and 
Programming  Branch.  ASW-610D,  2601 
Meacham  Boulevard.  Forth  Worth, 
Texas  76193-0610,  (817)  222-5614. 

The  application  may  be  reviewed  in 
person  at  this  location, 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  llie  revenue  from  a  PFC  at 
Jefferson  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  16,  1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  15, 1994. 

The  following  is  a  briof  overview  of 
the  application. 
Level  of  the  proposed  PFC:  S3.00. 
Proposed  charge  effective  date: 
September  1. 1994. 

Proposed  charge  expiration  date: 
January  31,  1997. 

Total  estimated  FFC  revenue: 
S633.386.00. 

Brief  description  of  proposed 
project(s):  Projects  to  (Imposed  and  Use) 
PFC's;  Airport  Planning  Studies;  Land 
Acquisition/Easements  and  Perimeter 
Fencing;  Taxiway  Safety  Improvements; 
Runway  Safety  Improvements;  and 
Access  Road  Safety  Improvements. 

Proposed  class  or  clasi^es  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  ar.d  at  the  FA.A's 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
,ASW-610D.  2601  Meacham  Boulevard. 
Fort  Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents,  germane  to  tht: 
application  in  person  at  Jefferson 
County  Airport. 
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Issued  in  Fort  Worth.  Texas,  on  February 
16,  1994 

John  M.  Dempsey, 
Manager,  Airports  Division. 

[FR  Doc   94-5413  Filed  3-«-94;  8:45  am] 
BIIUNG  CODE  491CHJ-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

agency:  United  States  Information 
Agency. 

action:  Notice. 


SUMMARY:  A  meeting  of  Lhe  U  S 
Advisor}'  Commission  on  Public    ' 
Diplomacy  will  be  held  on  March  9  in 
room  600,  301  4th  Street,  S\V.. 
Washington,  DC.  from  9  15  a  m  to  12 
p.m. 

From  9  15  am  to  10  30  a.m.  the 
Commission  vviii  hold  a  panel 
discussion  on  public  diplom.acy  in 
Russia.  The  panelists  are  Ms.  Anne 
Sigmund,  Director,  Office  of  East 
European  and  NIS  .^ffalrs,  USIA;  Dr 
Stephen  Grant,  Chief,  Russia,  Ukraine, 
and  Commionwealth  Research  Branch, 
USI.^,  Mr  Enc  Johnson, 
Communications  Coordinator, 
Intemews.  and  Ms  Rosemary  DiCarlo, 
Director  of  Democratic  Initiatives,  Office 


of  t.he  Coordinator  for  ' '  S   .-assistance  to 
the  NIS,  Department  of  State.  At  11:15 
a.m.  the  Commission  will  meet  with  Mr. 
Les  Jin,  USIA's  General  Counsel,  to 
discuss  implications  of  the  pending 
USIA  reauthorization  bill  and  other 
matters 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Gloria  Kalamets,  (202)  619- 
4468,  if  you  are  i;.;*  r"--:fd  in  attending 
the  meeting.  Spac  i^  i.rr.ited  and 
entrance  to  the  building  is  controlled. 

Dated:  March  3,  1994. 
Rose  Royal, 

Management  Analyst,  Federal  Register 

Liaison. 

[FR  Doc  94-5380  Filed  3-8-94;  8:45  am] 

BILLING  crcE  a:io-C'  -v 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  nc   .  es  of  meetings  puWished  under 
the  "Government  in  rhe  Sunshine  Act"  (Pub. 

L.  9-1-^09)  5  US  C,  552b(e);?' 


BOARD  OP  GOVERNORS  Of  THE  FEDERAL 
RESERVE  rrS"^EM 

TIME  AND  DATE:  11.00  a.m..  Monday. 
March  14.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20Lh  and  21st  Streets, 
N  \V.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TD  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promoticn.s.  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forvi'ard  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr  Josepl  ?..  Coyne,  Assistant  to  the 
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Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  3.  1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-5490  Filed  3-7-94;  9:19  am] 

BiLUNO  CODE  8210-01-P 

NATIONAL  SCIENCE  FOUNDATION 

NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME: 

March  13.  1994.  9:45  a.m..  Closed  Session 

March  18,  1994,  10:00  a.m..  Open  Session 

PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard.  Room  375, 
Arlington,  Virginia  22230. 

STATUS: 


Part  of  this  meeting  will  be  open  to  the 
public 

Part  of  this  meeting  will  be  closed  to  the 
public 

MJVTTERS  TO  BE  CONSIDERED: 

Friday,  March  18, 1994 

Closed  Sesston  (9:30  a.m.-9:55  am) 

— Minutes  from  February  Meeting 

— Grants  and  Contracts 
Open  Session  (10:00  a.m.-ll:50  a.m.) 

— Minutes  from  February  Meeting 

— Chairman's  Report 

— Director's  Report 

— Program  Approval 

— Reports  from  Committees 

— Briefing:  Directorate  for  Computer  and 
Information  Science  and  Engineering 

— Other  Business/Adjourn 
Marta  Cchelsky, 
Executive  Officer. 
(PR  Doc.  94-5606  Filed  3-7-94;  1:09  pm) 

BILLING  C00€  7555-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  ed-to'ia!  corrections  of  previously 
published  Pfes^dential,  Rule,  Proposed  Rule, 
and  Notice  dC'Cuments.  These  corrections  are 
prepared  by  \he  Office  of  the  Federai 
Reg  ster.  Agency  prepaied  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OF88-1 01 4-005  and  EL94-27- 
000] 

Newark  Bay  Cogenerating  Partnership, 
L.P.;  Filing 

Correction 

FR  notice  document  94-3439 
beginning  on  page  7251,  in  the  issue  of 


Tuesday,  February  15,  1994,  was 
published  in  errn-  ar.d  should  be 
removed. 


BILLING  CODE   15O*-0'-O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 

[FRL-^26-7I 

List  of  Regulated  Substances  for 
Accidental  Release  Prevention  Under 
Section  112(r)  of  the  Clean  Air  Act  as 
Amended;  Risk  Management  Programs 
for  Chemical  Accident  Release 
Prevention  Under  Section  1l2(r).;7)  of 
the  Clean  Air  Act  as  Amended 

Correction 

FR  document  94-1557  was  published 
in  the  issue  of  Monday.  January  31, 


1994,  beginning  on  page  4500.  This 
document  was  a  request  for  information 
on  proposed  exemptions  from  the  list  of 
regulated  substances  and  on  the  impact 
of  proposed  accident  prevention 
requirements.  It  was  published  in  the 
Notices  section  of  the  Federal  Register. 
It  should  have  appeared  in  the  Proposed 
Rules  section. 

In  addition,  the  CFR  citation  should 
be  added  to  the  heading  of  the 
document  as  set  forth  above. 

BtLUNG  CODE  1S0&-01-O 


Wednesday 
March  9,  1994 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  745 

Lead;  Requirements  for  Hazard  Education 
Before  Renovation  of  Target  Housing; 
Proposed  Rule 

Lead  Hazard  Information  Pamphlet; 
Notice  of  Availability;  Notice 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-62131;  FRL^637-6] 
RIN  2070-AC65 

Lead;  Requirements  for  Hazard 
Education  Before  Renovation  of  Target 
Housing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  As  mandated  by  Title  IV  of 
the  Toxic  Substances  Control  Act.  EPA 
proposes  requirements  to  ensure  that 
owners  and  occupants  of  target  housing 
fully  understand  the  potential  hazards 
of  lead-based  paint  exposure  before 
certain  renovations  are  begun  on  that 
housing.  Specifically,  before  renovating 
target  housing  for  compensation, 
renovators  would  be  required  to  provide 
an  EPA  lead  hazard  information 
pamphlet  to  the  owners  and  occupants 
of  the  housing.  In  addition  to  providing 
general  information  on  the  health 
hazards  associated  with  lead,  this 
information  pamphlet  would  advise 
owners  and  occupants  to  take 
appropriate  precautions  to  avoid 
exposures  to  lead-contaminated  dust 
and  lead-based  paint  debris  that  is 
sometimes  generated  during 
renovations. 

DATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  on 
or  before  May  9,  1994.  If  persons  request 
an  opportunity  for  oral  comment,  EPA 
will  consider  holding  an  informal 
hearing  in  Washington,  DC.  The  exact 
date,  time,  and  location  of  such  a 
hearing,  if  held,  will  be  announced  in 
the  Federal  Register.  Requests  for  oral 
comment  must  be  received  by  April  8, 
1994.  EPA  will  decide  whether  to  hold 
such  a  hearing  by  April  28,  1994. 
ADDRESSES:  Submit  three  copies  of  all 
wTitten  comments  to:  TSCA  Document 
Receipts  (7407),  Rm.  NE-G99,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  All 
comments  on  this  proposed  rule  should 
be  identified  bv  the  docket  number 
OPPTS-62131'  For  further  information 
regarding  the  submission  of  comments 
containing  confidential  business 
information,  see  Unit  X  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director.  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 


Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554—0551.  For  technical  information 
contact:  Charles  Franklin,  Chemical 
Management  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics, 
Envirorunental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Telephone:  202-260-1781.  Fax  number: 
202-260-0770. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Authority 

This  proposed  rule  is  issued  under 
the  authority  of  section  406(b)  of  the 
Toxic  Substances  Control  Act  (TSCA), 
15  U.S.C.  2686(b).  TSCA  was  amended 
in  1992  to  add  Title  IV,  entitled  Lead 
Exposure  Reduction,  by  section  1021  of 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  Pub.  L.  102-550. 

II.  Background 

A.  Legal  Background 

In  1992.  Congress,  recognizing  the 
need  to  control  the  hazards  of  exposure 
to  lead-based  paint,  passed  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  Pub.  L.  102-550 
("the  Act").  Congress  recognized  that 
lead-poisoning  is  a  particular  threat  to 
children  under  age  6.  and  emphasized 
the  needs  of  this  vulnerable  population 
within  the  Act.  The  stated  purposes  of 
the  Act  are:  (1)  To  develop  a  strategy  to 
build  the  infrastructure  necessary  to 
eliminate  lead-based  paint  hazards  in  all 
housing  as  expeditiously  as  possible;  (2) 
to  reorient  the  national  approach  to  the 
presence  of  lead-based  paint  in  housing 
to  implement,  on  a  priority  basis,  a 
broad  program  to  evaluate  and  reduce 
lead-based  paint  hazards  in  the  Nation's 
housing  stock;  (3)  to  encourage  effective 
action  to  prevent  childhood  lead- 
poisoning  by  establishing  a  workable 
framework  for  lead-based  paint  hazard 
evaluation  and  reduction  and  by  ending 
the  current  confusion  over  reasonable 
standards  of  care;  (4)  to  ensure  that  the 
existence  of  lead-based  paint  hazards  is 
taken  into  account  in  the  development 
of  Government  housing  policies  and  in 
the  sale,  rental,  and  renovation  of  homes 
and  apartments;  (5)  to  mobilize  national 
resources  expeditiously,  through  a 
partnership  among  all  levels  of 
government  and  the  private  sector,  to 
develop  the  most  promising,  cost- 
effective  methods  for  evaluating  and 
reducing  lead-based  paint  hazards;  (6)  to 
reduce  the  threat  of  childhood  lead- 
poisoning  in  housing  owned,  assisted, 
or  transferred  by  the  Federal 
Government;  and  (7)  to  educate  the 
public  concerning  the  hazards  and 
sources  of  lead-based  paint  poisoning 


and  steps  to  reduce  and  eliminate  such 
hazards  (section  1003  of  the  Act). 

Actions  under  some  sections  of  the 
Act  are  to  be  developed  and 
administered  by  the  Department  of 
Housing  and  Urban  Development 
(HUD),  some  by  EPA,  and  some  jointly 
accomplished  by  both  agencies.  Several 
of  the  sections  call  for  EPA  consultation 
with  other  Federal  agencies.  Section 
1021  of  the  Act  amends  TSCA  (15 
U.S.C.  2601,  ef  seq.)  by  adding  Title  IV. 
entitled  "Lead  Exposure  Reduction." 

Today's  proposed  rule  is  issued  under 
the  authority  of  section  406(b)  of 
TSCA's  Title  IV.  Section  406(b)  directs 
EPA  to  issue  requirements  for  the 
provision  of  a  lead  hazard  pamphlet 
(developed  under  section  406(a))  to 
owners  and  occupants  of  target  housing 
before  persons  performing  renovation 
work  for  compensation  begin  such 
activities. 

Below  is  a  more  detailed  discussion  of 
several  related  provisions  of  the  Act 
which  provides  context  for  many  of  the 
decisions  made  during  the  development 
of  this  proposed  rule. 

Section  406(a)  of  TSCA  requires  EPA 
to  publish,  after  consultation  with  HUD 
and  the  Department  of  Health  and 
Human  Services  (HHS),  and  after  notice 
and  an  opportunity  for  public  comment, 
a  pamphlet  on  lead  and  the  hazards  of 
exposure  to  lead-based  paint  in  the 
home.  The  availability  of  this  pamphlet 
for  public  comment  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Following  the  60-day 
comment  period,  EPA  will  incorporate 
comments  as  appropriate  and  announce 
the  availability  of  the  revised  final 
version  of  the  pamphlet  in  the  Federal 
Register.  In  addition  to  outlining  health 
effects  and  symptoms  of  lead  exposure, 
section  496(a)  requires  that  this 
pamphlet  contain  information  on  the 
potential  hazards  of  renovating 
dwellings  containing  lead-based  paint; 
recommend  the  performance  of  an 
inspection  or  risk  assessment  for  lead- 
based  paint  before  beginning 
renovations  in  target  housing;  suggest 
precautionary  measures  for  protecting 
occupants  during  renovations  in  homes 
containing  lead-based  paint;  and 
identify  Federal,  State,  and  local  sources 
of  information  on  lead  and  lead-based 
paint. 

Section  402(c)(1)  of  TSCA  directs  EPA 
to  issue  guidelines  for  the  conduct  of 
renovation  and  remodeling  activities 
which  may  create  a  risk  of  exposure  to 
dangerous  levels  of  lead  when 
performed  in  target  housing,  pubUc 
buildings  constructed  before  1978,  and 
commercial  buildings. 

Section  401  of  TSCA  provides  a 
general  definition  of  a  lead-based  paint 
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hazard.  Congress  directed  EPA  under 
section  403  to  issue  regulations  defining 
this  term  more  snecificaJlv. 

Section  404  of  TSCA  directs  EPA  to 
develop  an  application  process  for  those 
States  or  Tribes  which  seek  to 
administer  and  enforce  the  standards, 
regulations,  and  requirements 
established  under  sections  402  and/or 
406.  Section  404  also  directs  EPA  to 
develop  and  issue  a  Model  State 
Program  for  use  by  States/Tribes 
pursuing  authorization  under  these 
provisions.  The  authorization  process 
for  States  and  Tribes  will  be  proposed 
by  EPA  in  a  separate  rulemaking  in  the 
Federal  Register,  including  specific 
definitions  for  the  terms  '"St-ate"  and 
"Tribe. "This  proposed  rule  does, 
however,  include  information  on  the 
model  Staterrribal  program  for  the 
provisions  required  under  section  406. 

Two  sections  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  also  require  the  dissemination  of 
EPA's  lead  hazard  pamphlet  that  is 
being  developed  pursuant  to  section 
40G(a)  of  TSC1\.  First,  section  1018 
requires  EPA  and  HUD  to  promulgate 
joint  regulations  for  disclosure  of  lead- 
based  paint  hazards  in  target  housing 
which  is  offered  for  sale  or  lease.  The 
section  1018  regulations  include  the 
requirement  that  the  lead  hazard 
pamphlet  be  given  to  prospective 
purchasers  or  lessees.  Section  1018 
requirements  will  be  proposed  by  EPA 
and  HUD  in  a  joint  rulemaking  in  a 
future  issue  of  the  Federal  Register. 
Second,  section  1012  amends  section 
302  of  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C  4822)  to 
require  the  provision  of  EPA's  lead 
hazard  information  pamphlet  to 
purchasers  and  tenants  of  Federal. y- 
assisted  housing  by  the  Secretary  of 
HUD.  The  section  1021  requirements  are 
being  developed  by  HUD  as  a  separate 
initiative. 

B.  Lead  Background 

1.  Lead  and  lead-based  paint.  Lead  is 
a  soft,  bluish  metallic  element  mined 
from  rock  and  found  in  its  natural  state 
all  over  the  world.  Lead  is  virtually 
indestnictible.  is  nonbiodegradable,  and 
has  been  known  since  antiquity  for  its 
adaptability  in  making  various  useful 
items.  In  modem  times  it  has  been  used 
to  manufacture  many  different  products, 
including  paint,  batteries,  pipes,  solder, 
potter)',  and  gasoline.  From  the  turn  of 
the  century  through  the  1940's,  paint 
manufacturers  frequently  used  lead  as  a 
primary  ingredient  in  many  oil-based 
interior  and  exterior  house  paints.  Usage 
gradually  decreased  through  the  1950's 
and  60"s  as  latex  paints  (which  are 
generally  lead-free)  became  more 


widespread.  Although  the  Consumer 
Product  Safety  Commission  (CPSCj 
banned  lead-based  paints  from 
residential  use  in  1978  (paint  currently 
may  not  have  greater  than  .06  percent 
lead  by  weight).  HUD  estimates  that  75 
percent  of  the  houses  built  in  the  United 
States  before  1978  contain  some  lead- 
based  paint  (Ref.  3).  By  current 
estimations,  approximately  57  million 
homes  may  contain  lead-based  paint 
(Ref.  3).  This  lead-based  paint  may  pose 
a  potential  hazard  to  the  (x:cupants 
under  some  conditions. 

2.  Lead  hazards.  Lead  affects  virtually 
every  system  of  the  body.  While  it  is 
harmful  to  individuals  of  all  ages,  lead 
exposure  is  especially  harmful  to 
children,  fetuses,  and  women  of 
childbearing  age.  Results  of  recent 
studies  suggest  that  lead's  adverse 
effects  occur  at  blood-lead  levels 
previously  thought  to  be  safe;  in  fact, 
there  does  not  yet  appear  to  be  a 
discemable  threshold  for  the  adverse 
effects  of  lead  on  the  young. 

Lead  poisoning  has  been  called  "the 
silent  disease"  because  its  effects  often 
occur  gradually  and  imperceptibly, 
showing  no  obvious  symptoms.  Over 
time,  low  levels  of  lead  in  the 
bloodstream  can  cause  learning 
disabilities,  interfere  with  growth,  cause 
permanent  hearing  and  visual 
impairment,  and  cause  other  damage  to 
the  brain  and  nervous  system.  In  largo 
doses,  lead  can  cause  blindness,  brain 
damage,  convulsions,  and  even  death. 
Lead  exposure  before  or  during 
pregnancy  can  also  afTect  fetal 
development  and  cause  miscarriages. 

In  1991,  the  Secretan,'  of  HHS 
characterized  lead  poisoning  as  the 
"number  one  environmental  threat  to 
the  health  of  children  in  the  United 
States"(Ref.  1), 

Although  the  percentage  of  children 
with  elevated  blood-lead  levels  has 
declined  over  the  last  20  years  with  the 
reduction  of  lead  in  gasoline,  millions  of 
U.S.  children  still  have  levels  of  lead  in 
their  bloo<l  high  enough  to  seriously 
threaten  their  health  (Ref  1). 

Lead-based  paint  poses  a  health  threat 
through  various  routes  of  exposure. 
Children  under  age  6  may  ingest  lead- 
based  paint  chips  from  flaking  walls, 
window  wells,  and  doors.  Lead  from 
exterior  house  paint  can  flake  off  or 
leach  into  the  soil  around  the  outside  of 
a  home,  contaminating  children's 
playing  areas.  Dust  caused  during 
normal  lead-based  paint  wear 
(especially  aroimd  windows  and  doors) 
can  create  an  invisible  film  over 
surfaces  in  a  house.  In  some  cases, 
cleaning  and  renovation  activities  can 
actually  increase  the  threat  of  lead- 
based  paint  exposure  by  dispersing  fine 


lead  dust  particles  in  the  air  and  over 
accessible  household  surfaces.  Both 
adults  and  children  can  receive 
hazardous  exposures  by  inhaling  the 
fine  dust  or  by  ingesting  paint-dust 
during  hand-to-mouth  activities. 

in.  Definitions 

To  implement  the  section  406 
requirements,  a  number  of  terms  need  to 
be  defined.  This  section  will  provide  the 
proposed  regulatory  definition  first  in 
quoted  text  followed  by  an  explanation 
of  the  definition's  source  Where 
possible,  EPA  has  dra\\Ti  definitions 
directly  from  Title  IV  of  TSCA.  hi  cases 
where  the  statute  either  failed  to  define 
terms  necessary  for  the  rule  or  did  not 
provide  a  complete  enough  definition. 
EPA  is  proposing  appropriate 
definitions,  along  with  an  explanation 
of  their  sources  and  discussion  of 
relevant  issues.  EPA  is  accepting 
comment  on  all  definitions  not  taken 
directly  from  the  statute. 

Unless  otherwise  indicated,  all 
definitions  will  be  located  in  Subpart  A 
at  40  CFR  745.3  (Definitions). 
Definitions  not  included  in  Subpart  A 
would  be  applicable  only  to  the  specific 
subpart  in  which  they  appear,  in  this 
case.  Subpart  F. 

a.  Act  means  the  Toxic  Substances  Control 
Act  (TSCA).  15  use.  260  ct  seq. 

b.  Administrator  means  the  Administrator 
of  the  Environmental  Protection  Agency. 

c.  Common  arva  means  a  portion  of  a 
building  generally  accessible  to  all  residents/ 
users  including,  but  not  limited  to.  hallways, 
stairways,  laundry  and  recreational  rooms, 
playgrounds,  community  centers,  and 
boundarj-  fences. 

EPA  developed  this  definition  by 
modifying  a  definition  provided  in 
HUD's  Scptembei  1990.  version  of  Lead- 
Based  Paint:  Inteiim  Guidelines  for 
Hazard  Identification  and  Abatement  in 
Public  and  Indian  Housing.  While  EPA 
is  proposing  this  definition  for  use 
under  the  section  406  regulatory 
requirements,  which  only  addresses 
target  housing,  this  definition  would 
potentially  be  applicable  to  other 
rulemakings  required  pursuant  to  T.SCA 
Title  IV  and  the  Residential  Lead  B.ised 
Paint  Hazard  Reduction  Act  (Pub.  L, 
102-550),  The  modifications  to  HUD's 
definition  were  necessary  to  broaden  the 
scope  of  "common  area"  to  meet  the 
requirements  of  other  rulemakings 
which  may  refer  to  many  types  of 
buildings. 

d.  Dvi'elling  unit  means  a  single,  unified 
combination  of  rooms  designed  for  use  as  a 
dwelling  by  one  family. 

EPA  is  proposing  to  use  the  same 
definition  promulgated  by  HUD  in  a 
final  rule  published  in  the  Federal 
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Register  of  August  17,  1993  (58  FR 
43522). 

e.  EPA  means  the  Environmental 
Protection  Agency. 

f  Lead-based  paint  means  paint  or  other 
surface  coatings  that  contain  lead  in  excess 
of  1.0  milligrams  per  centimeter  squared  or 
0.5  percent  by  weight  or  (A)  in  the  case  of 
paint  or  other  surface  coatings  on  target 
housing,  such  lower  level  as  may  be 
established  by  the  Secretary  of  Housing  and 
Urban  Development  as  defined  under  section 
302(c)  of  the  Lead-Based  Paint  Poisoning 
Prevention  Act.  or  (B)  in  the  case  of  any  other 
paint  or  surface  coatings,  such  other  level  as 
may  be  established  by  the  Administrator. 

this  definition  appears  in  section 
401(9)  of  TSCA. 

g.  Lead-based  paint  hazard  means  any 
condition  that  causes  e,xposure  to  lead  from 
lead-contaminated  dust,  lead-contaminated 
soil,  lead  contaminated  paint  that  is 
deteriorated  or  present  in  accessible  surfaces, 
friction  surfaces,  or  impact  surfaces  that 
would  result  in  adverse  human  health  effects 
in  pregnant  women  or  young  children. 

This  definition  appears  in  section 
401(10)  of  TSCA. 

h.  Multi-family  bousing  means  a  housing 
property  consisting  of  more  than  four 
dwelling  units. 

EPA  has  diav/n  this  definition  from 
section  544  of  Title  V  of  the  Community 
Housing  and  Development  Act  of  1992 
(Pub.  L.  102-550).  The  provisions  of 
Title  V  are  directed  at  HUD  and  do  not 
specifically  address  EPA  mandates. 
However,  as  EPA  and  HUD  will  both  be 
involved  in  developing  regulations 
involving  lead-based  paint  in  housing 
(including  multi-family  housing).  EPA 
believes  that  its  definition  should  be 
consistent  with  both  current  and  future 
Federal  lead-based  paint  regulations. 

i.  Owner  means  any  individual, 
partnership,  corporation,  or  trusteeship  that 
has  legal  right  of  possession  of  residential 
property,  or  any  person  legally  authorized  to 
represent  that  individual,  partnership. 
corporation,  or  trusteeship. 

EPA  intends  to  use  this  definition  to 
clarify  that  the  owner  of  the  housing 
should  be  considered  the  individual 
possessing  and  managing  a  property, 
rather  than  a  bank  or  other  loan-related 
organization.  EPA  invites  comment  on 
this  definition. 

j.  Person  means  any  natural  person,  firm, 
company,  corporation,  joint  venture, 
partnership,  sole  proprietorship,  association, 
or  any  other  business  entity,  any  State  or 
political  subdivision  thereof,  any 
municipality,  any  interstate  body,  any  Indian 
tribe,  and  any  department,  agency,  or 
instrumentality  of  the  Federal  government. 

EP.A  is  proposing  to  use  the  same 
definition  of  person  as  used  by  EPA's 
Asbestos  program  in  40  CFR  763.63(1), 
(with  the  additional  reference  to  Indian 


tribe)  to  clarify  that  these  many  types  of 
entities  are  also  regulated  parties. 

k.  Residential  dwelling  means  (a)  a  single- 
family  dwelling,  including  attached 
structures  such  as  porches  and  stoops,  or  (b) 
a  single-family  dwelling  unit  in  a  structure 
that  contains  more  than  one  separate 
residential  dwelling  unit,  and  in  which  each 
such  unit  is  used  or  occupied,  or  intended  to 
be  used  or  occupied,  in  whole  or  in  part,  as 
the  home  or  residence  of  one  or  more 
persons. 

This  definition  appears  in  section 
401(14)  of  TSCA. 

1.  State  has  the  same  meaning  as  in  section 
3  of  the  Toxic  Substances  Control  Act. 

m.  Target  housing  means  any  housing 
constructed  prior  to  1978,  except  0-bedroom 
dwellings,  or  housing  for  the  elderly  or 
persons  with  disabilities  (unless  any  child 
who  is  less  than  6  years  of  age  resides  or  is 
expected  to  reside  in  the  dwelling).  In  the 
case  of  jurisdictions  which  banned  the  sale 
or  use  of  lead-based  paint  prior  to  1978,  the 
Secretary  of  Housing  and  Urban 
Development,  at  the  Secretary's  discretion, 
may  designate  an  earlier  date. 

This  definition  is  provided  in  section 
401(17)  of  TSCA.  The  Act  excludes 
housing  constructed  after  1978  since 
lead-based  paint  was  banned  by  CPSC 
from  all  residential  use  after  that  date. 
EPA  interprets  the  term  "0-bedroom 
dwelling"  to  mean  any  dwelling  in 
which  the  living  area  is  unseparated 
from  the  sleeping  area.  Under  this 
definition,  efficiencies  and  studio 
apartments,  loft  space,  and  single-room 
dormitory  units  would  be  exempt  from 
the  requirements  of  this  proposed  rule 
unless  children  under  6  years  of  age 
reside  or  may  reside  in  the  unit. 
As  directed  in  the  statute,  the 
exclusions  for  0-bcdroom  dwelling, 
elderly  housing,  and  handicapped 
housing  do  not  apply  to  any  housing  in 
which  children  under  6  years  old  reside 
or  are  expected  to  reside. 

EPA  also  considered  whether 
Congress  intended  to  include  hotels, 
motels,  inns,  and  other  commercial 
lodging  facilities  in  the  term  "housing." 
Although  not  specifically  stated,  EPA 
believes  it  is  reasonable  to  interpret  that 
Congress'  intent  was  to  distinguish 
residential  housing  from  commercial 
lodging  facilities.  Specifically,  the 
definition  of  target  housing  intends  to 
capture  housing  designed  for  long-term 
or  continuous  residence  (e.g., 
apartments,  condominiums,  and 
houses),  as  opposed  to  lodging  facilities 
offering  temporary  accommodations 
(e.g.,  hotels  and  motels).  Given  the  high 
frequency  and  short  duration  of 
transactions,  EPA  believes  it  is 
impractical  to  apply  the  requirements  of 
this  subpart  to  rental  transactions  in 
"  motels,  hotels,  and  other  commercial 


lodging  facilities.  In  cases  where 
families  with  children  under  6  years  of 
age  might  rent  or  purchase  such  units  as 
long-term  residences,  however,  EPA 
believes  it  is  consistent  with  the  statute 
for  those  estabfishments  to  be 
considered  target  housing  under  this 
subpart's  requirements. 

EPA  requests  comment  on  this 
definition  as  it  relates  to  the 
requirements  under  seaion  406  of 
TSCA. 

n.  TSCA  means  the  Toxic  Substances 
ConU-ol  Act  (15  U.S.C.  e(  seq.) 

This  definition  appears  in  section 
401(9)  of  TSCA. 

o.  Renovation  means  the  modif>'ing  of  any 
existing  structure,  or  portion  thereof,  where 
exposure  to  the  hazards  of  lead-based  paint 
mcy  result,  unless  the  activity  is  performed 
as  part  of  a  lead  abatement  program  by  a 
certified  contractor,  or  unless  otherwise 
regulated  by  EPA  in  Subpart  G. 

Section  406(b)  of  TSCA  directs  EPA  to 
issue  regulations  governing  any  person 
who  performs  for  compensation,  a 
renovation  of  target  housing.  Because 
the  statute  fails  to  define  "renovation." 
EPA  has  sought  to  develop  a  definition 
that  is  both  consistent  with  existing 
regulations  and  effective  in  addressing 
the  exposure  prevention  goals  of  the 
statute.  EPA  is  primarily  concerned 
with  activities  that  m.ay  disturb  existing 
lead-based  paint,  and  which  may  pose 
a  potential  hazard  to  owners  and 
occupants  of  the  housing.  Although 
such  a  distinction  is  not  explicitly 
stated  in  the  language  of  section  406(b). 
EPA  believes  that  such  a  distinction  is 
consistent  with  the  hazard  reduction 
goal  of  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  and  Title 
IV  of  TSCA. 

EPA  is  considering  a  number  of 
approaches  to  defining  the  term,  and 
requests  comment  on  each  approach  in 
terms  of  which  could  be  most  effectively 
used  (individually  or  in  combination)  to 
define  "renovation"  for  this  rulemaking. 
The  approaches  being  considered 
include: 

1.  Definition  modeled  after  EPA 's 
Asbestos  Program.  EPA's  preferred 
option,  as  proposed  in  the  regulatory 
text,  is  to  use  a  general  definition  drawn 
from  language  used  by  EPA's  Asbestos 
program.  In  40  CFR  763.121(b),  EPA 
regulations  define  renovation  as 
"Modifying  of  any  existing  structure,  or 
portion  thereof,  where  exposure  to 
airborne  asbestos  may  result."  By 
replacing  references  to  asbestos  with 
lead-based  paint,  EPA's  proposed 
definition  provides  a  fiexible  framework 
for  identifying  which  activities  would 
be  regulated  pursuant  to  the  section 
406(b)  requirements. 
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Despite  the  clear  statutory  distinction 
between  "renovation  activities"  and 
"lead-based  paint  activities",  EPA 
recognizes  that  many  of  the  activities 
identified  in  the  renovation  definition 
may  also  be  performed  as  part  of  lead- 
based  paint  abatement  programs.  In 
cases  where  the  activities  being 
performed  meet  the  definition  of  a  lead- 
based  paint  abatement  or  lead-based 
paint  acti\'ity,  EPA  intends  for  the 
activities  to  be  regulated  under  the  more 
comprehensive  section  402(a)  standards 
and  requirements,  and  has  therefore 
included  an  exemption  for  any  activity 
separately  regulated  under  the  more 
stringent  regulations  to  be  issued  in 
Subpart  G.  The  regulations  governing 
performance  of  lead-based  paint 
activities  will  be  proposed  in  a  separate 
notice  in  the  Federal  Register  in  the 
future.  At  that  time,  EPA  will  propose 
specific  definitions  for  lead-based  paint 
activities  and  abatements,  and  will 
request  further  comment. 

One  drawback  of  such  a  general 
definition  is  that  it  does  not  provide  an 
objective  way  of  identifying  which 
activities  are  of  concern.  This  lack  of 
specificity  may  pose  a  problem  for  the 
regulated  community  in  complying  with 
the  rule  and  for  the  government  in 
effectively  enforcing  it.  For  that  reason. 
EPA  believes  that  this  general  definition 
may  need  to  be  strengthened  by  the 
incorporation  of  additional  criteria,  as 
offered  below. 

2.  Develop  list  of  specific  activities  of 
concern.  Recognizing  the  need  for 
specific  information  on  what  activities 
are  defined  as  renovations,  EPA  is 
considering  incorporating  a  list  of 
regulated  activities  into  the  definition. 
Section  402(c)  of  TSCA  directed  EPA  to 
conduct  a  study  of  the  extent  to  which 
persons  engaged  in  various  types  of 
renovation  and  remodeling  activities  in 
target  housing,  public  buildings 
constructed  before  1978,  and 
commercial  buildings  are  exposed  to 
lead  in  the  conduct  of  such  activities.  In 
mandating  this  study.  Congress  clearly 
did  not  intend  for  the  results  to  be  used 
as  the  basis  for  developing  the  TSCA 
section  406  renovation  regulations-  -the 
deadline  for  completion  of  the  study  is 
a  full  12  months  after  the  deadline  for 
promulgation  of  the  final  section  406 
regulations.  Nevertheless,  as  the 
activities  under  study  represent  EPA's 
preliminary  determination  regarding  the 
universe  of  activities  that  may  be  of 
concern,  EPA  believes  that  they 
comprise  a  logical  set  of  activities  for 
consideration  as  renovation  activities. 
The  activities  being  studied  were 
chosen  based  on  discussions  with 
experts  familiar  with  the  renovation  and 


remodeling  industry,  and  include  the 
following: 

(1)  Paint  removal  (e.g.,  fioor 
refinishing  and  stairs  refinishin^. 

(2)  Surface  preparation  for  painting 
(both  interior  and  exterior). 

(3)  Removal  of  large  structures  other 
than  roof  (e.g.,  walls,  ceiling,  large 
surface  replastering,  major  replumbing, 
room  additions). 

(4)  Window  replacement. 

(5)  Enclosure  of  interior  painted 
surfaces  (e.g.,  wallpapering). 

(6)  Enclosure  of  exterior  painted 
surfaces  (e.g.,  siding). 

(7)  Removal  of  carpet  or  other  floor 
coverings  (eg.,  linoleum). 

(8)  Repairs  or  additions  with  isolated 
small  surface  disruption  (e.g.,  carpentry, 
replacement  of  lead  painted  fixtures, 
installation  of  light  fixtures,  electrical 
repair  and  rewiring,  plumbing  repair, 
insulation  addition,  furnace  cleaning, 
ceramic  tile  installation,  counter  top 
replacement,  door  replacement,  storm 
window  installation,  and  window 
repair), 

(9)  Roofing  replacement  and  repair. 

(10)  Exterior  soil  disruption  (e.g.. 
landscaping,  deck  additions,  sewer/ 
water  line  replacement  or  repair, 
basement  waterproofing,  garage  repair, 
concrete/brick/masonry  work, 
driveway/walk  installation,  and  septic 
tank/cesspool  replacement). 

These  activities  represent  a  range  of 
activities  that  may  be  performed  during 
"renovation  and  remodeling."  Although 
section  406(b)  refers  specifically  to 
"renovations"  only,  EPA  believes  that 
the  commonly  used  meanings  of  the  two 
terms  do  not  significantly  differ  and  that 
any  of  the  listed  activities  could  be 
conducted  as  part  of  a  renovation 
program.  Therefore,  pending  evidence 
to  the  contrary,  all  of  the  activities  noted 
above  could  potentially  merit  inclusion 
under  EPA's  definition  of  renovation. 

EPA  is  requesting  comment  (and  data, 
if  available)  regarding  which  activities 
should  (or  should  not)  be  included  in 
any  definition  of  renovation.  Based  on 
the  comments  EPA  receives,  as  well  as 
any  new  or  additional  relevant 
information  EPA  collects,  EPA  may 
define  some  or  all  of  the  activities  listed 
above  as  renovation  activities 
specifically  regulated  by  the  final  rule. 
EPA  also  may  include  additional 
activities,  if  appropriate,  in  the  final 
rule's  definition  of  renovation,  and 
requests  comments  on  whether  some 
activities  of  concern  may  be  absent  from 
the  current  list. 

3.  L'se  the  Occupational  Safety  and 
Health  Administration 's  (OSHA)  list  of 
construction  tasks.  EPA  is  considering 
using  the  construction  tasks  identified 
by  OSH.\  as  offering  some  risk  of  lead- 


exposure  to  workers  to  identify 
renovation  activities  that  could  result  in 
lead  exposure  to  housing  occupants. 
These  tasks  were  identified  in  the 
interim  final  rule  entitled  "Lead 
Exposure  in  Construction"  (58  FR 
26590,  May  4,  1993).  EPA  requests 
comment  on  whether  such  tasks 
adequately  reflect  the  activities 
conducted  during  housing  renovations. 

4.  Identify  specific  job  classifications. 
EPA  is  considering  using  specific  job 
classifications  that  involve  performing 
remodeling  or  renovation  activities  that 
may  exacerbate  the  risk  of  lead-based 
paint  exposure  in  target  housing  as  a 
basis  for  identif\'ing  regulated  activities. 
EPA  has  considered  several  ways  that 
specific  worker  classifications  could  be 
identified. 

One  approach  would  be  to  base  the 
listing  on  the  worker  classifications 
included  in  EPA's  study  under  TSCA 
section  402(c).  These  classifications  are 
being  studied  to  measure  the  levels  of 
exposure  to  lead-based  paint  stemming 
from  the  renovation  activities.  The 
current  classifications  being  studied 
include:  Painters;  floor  refinishing 
contractors;  plaster/drj^wall  contractors; 
exterior  siding  contractors;  window 
replacement  contractors;  electricians; 
plumbers;  roofers;  linoleum/tile 
contractors;  carpet  installers;  cabinet 
installers;  heating/ AC  contractors; 
carpenters;  insulation  contractors; 
basement  waterproofing  contractors; 
bathroom  remodelers;  kitchen 
remodelers;  landscaping/excavation 
contractors;  and  historic  renovation 
contractors.  These  classifications  were 
developed  through  discussions  with 
experts  and  professionals  familiar  with 
the  renovation  and  remodeling  industry. 

In  identifying  specific  job 
classifications.  EPA  is  also  considering 
linking  the  above  classifications  to 
Standard  Industrial  Classification  (SIC) 
Codes  for  the  business,  to  ensure  a 
common  standard  of  identification.  If 
EPA  could  identify  specific  SIC  codes 
that  performed  renovations  involving 
target  housing  and  potential  lead-based 
paint  exposure,  then  such  a 
classification  would  provide  a  clear 
method  for  identifying  r'^gulated  parties. 
Currently,  the  Agency  does  not  prefer 
this  option  because  of  concerns  that 
many  workers  and  firms  may  conduct 
activities  that  spill  over  into  activities 
that  don't  affect  lead-based  paint, 
raising  questions  of  how  closely  SIC 
codes  would  track  the  performance  of 
renovations  in  housing  involving  lead- 
based  paint.  In  addition,  many 
individuals  engaged  in  renovation 
acti\'ities  may  perform  many  different 
tasks  covering  several  job 
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classifications,  further  clouding  issues 
of  enforcement  and  compliance. 

Regarding  the  whole  question  of 
identifying  job  classification.s,  EPA 
requests  comment  on  what  trades  are 
missing  from,  or  inappropriate  for,  the 
list  above  and  whether  any  such  list 
could  be  practically  appUed. 

5.  Identify  all  home  improvement 
activities  within  n  specified  cost  range. 
Another  option  being  considered  is  to 
target  all  renovation,  remodeling,  and 
home  improvement  activities  within  a 
specific  cost  range  (for  example,  any 
home  improvement  costing  over  S250 
would  be  considered  a  renovation). 
While  this  option  provides  a  simple 
scheme  for  identifying  regulated 
activities,  it  does  not  necessarily  focus 
on  relevant  activities.  Because  some 
inexpensive  renovation  activities  may 
pose  a  significant  exposure  hazard,  EPA 
is  conceriied  that  such  a  definition 
could  result  in  the  omission  of  activities 
that  are  thought  to  be  high  risk  but  low 
in  cost. 

6.  Identify  all  home  improvement 
acti\ities  within  a  specified  size.  EPA  is 
also  considering  basing  the  definition  of 
renovation  on  the  size  of  a  job.  For 
example,  size  could  be  measured  by  the 
number  of  square  feet  of  painted  surface 
disturbed,  the  number  of  different 
painted  surfaces  disturbed,  or  simply 
the  total  area  of  the  dwelling  undergoing 
m.odification.  EPA's  main  concern  with 
this  option  is  that  some  activities  while 
localized  to  a  very  small  area,  might 
release  significant  amounts  of  lead- 
based  paint  or  lead-based  paint,  and  that 
such  a  criterion  might  fail  to  capture  the 
activities  of  concern.  However,  as  it 
could  potentially  provide  a  simple 
method  for  identifying  regulated 
trcuisactions,  EPA  requests  comments  on 
the  feasibility  of  such  an  approach. 

p.  Renovator  nieans  any  person  who 
performs  for  compensation  a  renovation  of 
target  housing  or  public  buildings. 

Although  Title  IV  of  TSCA  does  not 
provide  a  definition  of  renovator, 
section  406(b)  specifically  identifies  the 
regulated  community  as  "each  person 
who  performs  for  compensation  a 
renovation  of  target  housing." 

LPA  recognizes  that  in  many  large 
multi-family  dwellings  or  public 
buildings,  renovation  activities  may  be 
performed  by  maintenance  staff  retained 
by  the  owner  of  the  building.  Because 
these  individuals  would  stiU  be 
performing  such  activities  for 
compensation  (through  salary  or 
retainer),  EPA  would  consider  such 
mdividuals  as  renovators  for  the 
purpose  of  this  proposed  rule. 


rV.  Regulatory  Requirements 

A.  Lead  Hazard  Information  Pamphlet 

Section  406(b)  directs  the 
Administrator  to  promulgate  regulations 
"to  require  each  person  who  performs 
for  compensation  a  renovation  of  target 
housing  to  provide  a  lead  hazard 
information  pamphlet  to  the  owner  and 
occupant  of  such  housing  prior  to 
commencing  the  renovation."  Section 
745.87  of  the  regulatory  text  would 
require  renovators  to  provide  owners 
and  heads-of-households  occupying 
target  housing  vdth  copies  of  the 
pamphlet:  Lead-Based  Paint:  Protect 
Your  Family  before  beginning 
renovations. 

Recognizing  that  many  target  housing 
units  may  be  occupied  by  families  other 
than  the  dwelling  owner,  as  in  the  case 
of  rental  housing,  EPA  proposes  to 
require  the  renovator  to  provide  the 
pamphlet  to  the  head  of  each  household 
occupying  the  unit(s)  being  renovated, 
as  well  as  to  the  person  requesting  and 
paying  for  the  renovation  work.  This 
interpretation  is  supported  by  the 
language  in  section  406(b),  which 
explicidy  states  that  the  pamphlet  must 
be  provided  to  the  owner  and  occupant 
of  such  housing. 

In  addition,  because  some  housing 
may  be  managed  by  an  individual  or 
firm  on  behalf  of  the  owner,  the 
regulations  would  allow  such  an  agent 
to  represent  the  owner  for  the  purposes 
of  the  provisions  of  this  proposed  rule. 

Finally,  EPA  recognizes  that  there 
may  be  some  types  of  renovations  that 
will  occur  in  "emergency  situations" 
requiring  action  before  all  occupants 
can  be  notified  and  before  they  can  fully 
comply  with  these  notification 
requirements.  EPA  requests  comment  on 
identifying  these  situations  and  on  what 
may  be  an  appropriate  way  to  address 
them  under  these  regulations. 

The  final  pamphlet  will  be  available 
to  the  public  and  the  regulated 
community  through  the  Government 
Printing  Office  (GPO)  for  a  nominal  fee 
for  both  individual  and  bulk  purchases. 
EPA  is  also  encouraging  person's  to 
make  their  own  reproductions  of  the 
pamphlet,  and  will  make  a  limited 
number  of  camera-ready  copies  of  the 
final  pamphlet  available  to 
organizations  that  wish  to  print  copies 
for  private  distribution.  Any  copies 
reproduced  for  use  in  complying  with 
this  rulemaking,  however,  must  be 
copied  in  full,  and  may  not  revise  or 
delete  material  from  the  pamphlet 
except  to  add  or  revise  State  or  local 
sources  of  information.  EPA  requests 
comment  on  other  mechanisms  for 
distributing  the  pamphlet  to  the  general 
public  and  the  regulated  community. 


As  required  by  section  406(a)  of 
TSCA,  EPA  will,  in  consultation  with 
HHS  and  HUD.  revise  the  pamphlet  as 
necessary  to  maintain  its  technical 
accuracy  Following  each  change,  EPA 
will  issue  notice  of  the  revised  version's 
availability  in  the  Federal  Register. 

B.  Acknowledgement 

To  help  ensure  the  timely  notification 
of  owners  and  occupants  regarding  the 
potential  hazards  of  renovation 
activities  in  target  housing,  §  745.87 
would  require  that  renovators  obtain  a 
signed,  dated  acknowledgement  from 
each  owner  and  head  of  household 
occupying  the  renovated  housing, 
indicating  that  the  person  had  received 
the  pamphlet  on  the  given  date.  The 
proposed  acknowledgement  te.xt  would 
state: 

I  have  received  the  pamphlet.  Lead-Based 
Paint:  Protect  Your  Family,  and  am  aware  of 
the  potential  health  risks  associated  with 
renovating  housing  containing  lead-besed 
paint. 

The  statement  would  be  signed  and 
dated  by  the  housing  owner  and  heads 
of  households  occupying  the  housing 
and  would  be  retained  by  the  renovator. 
This  acknowledgement  could  exist  as  a 
separate  sheet  or  as  a  part  of  each  sales/ 
service  contract  or  agreement.  EPA 
proposes  to  require  that  the 
acknowledgement  text  be  printed  in  at 
least  12-point  type  to  ensure  that  the 
text  is  readable  and  noticeable. 

Recognizing  the  importance  of 
reaching  non-English  speaking  residents 
of  target  housing.  EPA  is  proposing 
requirements  to  address  renovations 
performed  in  predominantly  non- 
English  speaking  areas.  If  the  parties  u,se 
a  wo-itten  service  contract  or  agreement, 
and  if  the  service  contract  or  agreement 
is  in  a  language  other  than  English,  then 
the  acknowledgment  would  have  to  be 
in  the  same  language  as  the  contract  or 
agreement.  The  Agency  proposes  diis 
provision  as  a  necessary  measure  in 
achieving  a  more  equitable  Federal  lead- 
based  paint  program. 

EPA  is  requesting  comment  on  these 
provisions,  including  whether  the 
alternative  language  provisions  provide 
an  appropriate  level  of  protection  to 
non-English  speaking  occupants  of 
target  housing. 

C.  Renovations  in  Multi-Family 
Dwellings 

EPA  has  also  considered  the  issue  of 
regulating  renovation  activities  that 
occur  in  buildings  containing  many 
separate  housing  units.  Such  dwellings 
pose  additional  challenges  because, 
depending  on  the  type  of  renovation 
being  conducted,  as  the  number  of  units 
in  the  dwelling  increase,  pamphlet 
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distribution  may  be  Increasingly 
difficult  for  renovators.  At  the  same 
time,  since  many  multi-family  dwellings 
(defined  for  this  proposed  rulemaking  as 
housing  properties  consisting  of  more 
than  four  dwelling  units)  may  have  been 
built  before  lead-based  paint  use  was 
restricted,  these  dwellings  may  pose 
lead-based  paint  hazards  to  occupants  if 
renovations  are  conducted  without  care. 

EPA  has  considered  tw-o  issues 
regarding  renovations  in  multi-family 
dwellings;  Renovations  conducted 
within  specific  units  of  a  multi-family 
dwelling,  and  renovations  performed  in 
common  areas  of  the  multi-family 
dwelling. 

1.  Renovations  in  individual  units. 
EPA  believes  that  renovations 
performed  within  specific  units  of 
multi-family  dwellings  should  be 
treated  in  the  same  manner  as  single- 
family  dwellings  (housing  properties 
containing  less  than  five  dwelling 
units):  the  owner  and  occupants  should 
be  notified  and  provided  a  pamphlet  in 
advance  of  commencement  of 
renovation  activities.  The  Agency  sees 
no  rationale  for  distinguishing  between 
the  two  regarding  the  risks  of  exposure. 

During  large-scale  or  long-term 
renovations  to  units  in  multi-family 
housing,  EPA  proposes  the  following 
clarification.  In  cases  where  an  owner 
employs  a  renovator  to  conduct 
renovations  in  several  different  housing 
units  within  a  multi-family  dwelling. 
EPA  would  still  require  the  renovator  to 
(1)  Provide  the  occupants  of  each  unit 
undergoing  renovation  with  a  copy  of 
the  pamphlet  and  (2)  maintain  signed 
acknowledgements  from  each  affected 
head-of-household.  The  renovator  could 
fulfill  his/her  obligations  regarding  the 
owner,  however,  by  providing  one 
pamphlet  and  maintaining  one  signed 
acknowledgment  covering  all 
renovations  performed  throughout  the 
dwelling,  ratiier  than  by  repeating  the 
same  owner-notification  activities  for 
each  unit  or  area  renovated. 

2.  Renovations  in  common  areas.  EPA 
also  believes  that  for  the  purposes  of  the 
section  406(b)  rule,  a  practical 
distinction  should  be  made  between 
renovation  activities  in  common  areas  of 
multi-family  dwellings  and  renovations 
within  specific  living  areas  of  the 
dwellings.  Since  renovation  activities 
may  occur  in  various  hallways  or 
lobbies  of  a  building  on  a  frequent  basis, 
it  could  be  impractical  to  require  a 
renovator  to  provide  all  occupants  with 
a  new  pamphlet  before  the 
commencement  of  each  renovation, 
especially  in  dwellings  with  larger 
numbers  of  residential  units.  Such  a 
requirement  would  be  difficult  to 


implement  and  enforce,  and  would 
likely  lead  to  non-compliance. 

EPA  still  believes  that  it  is  important 
that  occupants  be  informed  of 
renovations  in  common  areas  as  they 
occur  to  provide  warning  of  potential 
lead-based  paint  hazards  and  to  ensure 
their  ability  to  take  appropriate 
precautions.  Therefore,  under  §  745.87. 
EPA  proposes  to  require  that  before 
conducting  target  renovation  activities 
in  common  areas  of  multi-family  target 
housing,  the  renovator  would  be 
required  to  notif>',  in  writing,  all 
occupants  of  the  dwelling  of  the 
intended  renovation  and  to  make  the 
EPA  pamphlet  Lead-Based  Paint: 
Protect  your  Fami7y  available  upon 
request.  This  notification  would  be 
required  to  include:  The  general  nature 
and  location(s)  of  the  planned 
renovation  activities:  the  expected 
starting  and  ending  dates  of  the  planned 
renovation  activities;  and  a  statement  of 
how  the  occupant  can  obtain  the  lead 
hazard  information  pamphlet  from  the 
renovator. 

EPA  recognizes  that  in  some  cases, 
large  renovations  could  take  an 
extended  period  of  time  or  cover  several 
different  common  areas  of  a  multi- 
family  dweUing.  In  that  case,  if  the 
initial  notification  provides  accurate 
information  on  the  scope  of  renovations 
planned  in  the  various  areas,  with  an 
accurate  schedule  of  their  performance, 
then  that  initial  notification  would  be 
sufficient  to  meet  the  requirements  of 
this  proposed  rulemaking.  If  the  scope, 
location,  or  timeframe  of  the  activities 
change  in  a  way  not  reflected  in  the 
original  notification,  then  the  renovator 
would  be  obligated  to  provide  updated 
information  in  an  additional  notification 
process.  This  updated  information  is 
necessary  to  ensure  that  owners  and 
occupants  can,  if  necessary,  adequately 
protect  themselves  from  exposure  to  the 
hazards  of  lead-based  paint. 

Notification  activities  could  be 
performed  by  the  renovator  or  by  the 
owner  of  the  dwelling  on  behalf  of  the 
renovator.  The  notification  process 
could  be  accomplished  by  distributing  a 
letter  or  flyer  containing  the  required 
information  to  each  head  of  household 
occupying  the  housing.  Even  if  the 
owner  agreed  to  perform  the  notification 
activities,  however,  the  responsibility  to 
assure  compliance  would  still  rest  with 
the  renovator,  as  required  by  section 
406(b). 

D.  Recordkeeping  Requirements 

Section  407  of  Title  IV  of  TSCA  gives 
EPA  the  authority  to  promulgate 
recordkeeping  and  reporting 
requirements  that  are  necessary  to 
implement  Title  IV  effectively.  EPA  is 


using  this  authority  to  propose  the 
following  requirements  to  ensure 
compliance  and  to  aid  EPA  in  its 
enforcement  of  the  provisions  in  this 
proposed  rule. 

IJnder  EPA's  proposed  §  745.90, 
renovators  would  be  required  to  keep, 
for  3  years  after  completion  of  the 
renovation,  specific  records 
documenting  comphance  with  the  rule. 

If  all  renovation  activities  occur  in 
private  areas  of  target  housing  units, 
these  records  would  include: 

1.  The  address/location  of  the 
renovated  target  housing.  This 
information  is  important  for  EPA 
compliance  monitoring  and 
enforcement  actions. 

2.  A  list  of  all  heads  of  households 
occupying  the  renovated  target  housing 
unit(s)  at  the  commencement  of 
renovations.  Because  the  rule  would 
require  that  both  the  owners  and 
occupants  of  target  housing  receive  the 
pamphlet,  EPA  is  proposing  to  require 
retention  of  this  fist  as  a  record  of  the 
persons  that  should  have  received  the 
pamphlet.  EPA  is  focusing  on  occupants 
of  the  housing  at  the  commencement  of 
renovations  recognizing  that  individuals 
who  become  occupants  after 
renovations  have  begun  would  have 
already  received  the  pamphlet  under  the 
requirements  being  developed  pursuant 
to  section  1018  of  the  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992. 

3.  Copies  of  the  signed  and  dated 
acknowledgements  from  each  housing 
owmer  and  each  head  of  household 
occupying  the  renovated  unit(s).  EPA 
proposes  to  require  this  record  as  the 
primary  proof  of  compliance  with  the 
regulation.  In  cases  where  EPA  began  an 
enforcement  action  based  on  a  tip  or 
complaint,  the  acknowledgement  form 
would  be  a  crucial  record  in 
establishing  compliance  with  the  rule. 

In  the  case  of  renovation  activities 
performed  in  common  areas  of  multi- 
family  target  housing,  the  renovator 
would  still  be  required  to  maintain  the 
following  records: 

1.  The  address/location  of  the 
renovated  target  housing. 

2.  Signed  and  dated 
acknowledgements  from  the  owner(s)  of 
the  target  housing  requesting  the 
renovation. 

3.  A  signed  and  dated  statement 
describing  the  steps  performed  by  the 
renovator  or  owner  to  notify  all 
occupants  of  the  intended  renovation 
activities  and  to  provide  the  lead  hazard 
information  pamphlet  upon  request, 
EPA  is  proposing  not  to  require  specific 
language  for  the  statement,  provided 
that  it  clearly  indicates:  The  dates 
between  which  renovation  activities 
took  place;  the  general  nature  of  the 
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renovation  activities  conducted;  and  the 
measures  taken  to  notify  all  occupants 
of  the  planned  renovation  activities  as 
outlined  in  the  proposed  §  745.87.  This 
statement  would  be  signed  and  dated  by 
the  owner  as  well  as  the  renovator. 

4.  Copies  of  any  letter  or  flyer  sent  to 
the  occupants  of  the  housing  as  part  of 
the  notification  process. 

These  records  would  be  retained  by 
the  renovator  for  3  years  after 
completion  of  the  renovation  as  proof  of 
compliance. 

EPA  requests  comment  on  whether 
the  proposed  recordkeeping 
requirements  are  reasonable,  too 
stringent,  or  not  stringent  enough,  and 
whether  there  may  be  other  more 
effective  recordkeeping  requirements  or 
mechanisms  to  facilitate  compliance 
monitoring. 

V.  Enforcement 

Failure  or  refusal  to  comply  with  any 
provision  of  the  final  rule  would  be  a 
violation  of  TSCA  section  409. 
subjecting  the  violator  to  penalties 
under  TSCA  section  16  (15  U.S.C.  2615). 
These  penalties  include  the  following: 

1.  Civil  penalties.  Any  person  who 
vujlates  a  provision  of  the  Tmal  rule 
would  be  liable  to  the  United  States  for 
a  civil  penalty  m  an  amount  not  to 
e.\ceed  325.000  for  each  such  violation. 

2.  CrimtnaJ  penalties.  .\ny  person 
who  knowingly  or  willfully  violates  any 
P'ovision  of  the  final  rule  would,  in 
addition  to  any  civil  penalty,  be  subject 
upon  conviction,  to  a  fine  of  not  more 
than  525.000  for  each  day  of  violation, 
or  to  imprisonment  for  not  more  than  1 
year,  or  both. 

W.  State/Tribal  .Administration  and 
Enforcement  of  Section  406fb) 

Section  404(a)  of  TSCA  directs  EPA  to 
develop  an  application  process  for  those 
States  or  Tribes  which  seek  to 
administer  and  enforce  the  standards, 
regulations,  and  requirements 
established  under  sections  402  and^or 
406.  Section  404(b)  states  that  the 
Administrator  may  approve  such  an 
application  only  after  finding  that  the 
State/Tribal  program  is  at  least  as 
protective  of  human  heahh  and  the 
environment  as  the  Federal  program 
established  according  to  the  mandate  of 
section  402  or  406  of  TSCA,  and  that  it 
provides  adequate  enforcement.  The 
procedures  for  submitting  a  State/Tribal 
application  will  be  proposed  in  a 
separate  Federal  Reg;.ster  notice  in  the 
future. 

For  State  ^ind  Tribal  implementation 
purposes,  EPA  recognizes  a  distinction 
between  section  406(a),  the 
development  of  a  lead  hazard 
information  pamphlet,  and  regulatory 


requirement  section  406(b),  for 
distribution  of  the  pamphlet.  Since  the 
pamphlet  must  be  developed  in 
consultation  vsrith  HHS  and  HUD,  for 
use  in  other  rules  in  other  sections  of 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  EPA  will  limit 
the  authorization  of  State,Tribal 
programs  to  administration  of  section 
406(b).  EP.A  believes  that  the  authority 
to  develop  a  lead  hazard  information 
pamphlet  cannot  be  delegated  to  States 
or  Tribes,  given  the  dependence  of 
many  agencies  on  the  pamphlet,  and  the 
need  for  uniformity  in  several  statutory 
sections  of  the  Act. 

VII,  Model  State  Program 

To  support  State  and  tribal  efforts  to 
develop  an  authorized  program,  section 
404(d)  of  TSCA  directs  EPA  to 
promulgate  a  model  State  program 
which  may  be  adopted  by  any  State 
which  seeks  to  administer  and  enforce 
the  provisions  of  sections  402  and  406 
of  TSCA.  Given  that  section  404(b) 
requires  authorized  State  programs  to  be 
at  least  as  protective  as  the  Federal 
program,  the  Agency  expects  that  a  State 
program  seeking  authorization,  would 
resemble,  in  significant  respects,  the 
Federal  program,  and  further,  that  the 
regulations  proposed  in  §§  745.80 
through  745.99  would  serve  as  an 
appropriate  model  for  such  a  State 
program-  Therefore,  the  .Agency  is  at 
this  time  proposing  these  regulations  as 
the  model  program. 

Section  745.87  contains  procedures 
and  requirements  for  the  provision  of 
EPA's  lead  hazard  information 
pamphlet  to  owners  and  occupants  of 
target  housing  by  renovators.  The 
proposed  §  745.90  contains 
recordkeeping  requirements  necessary 
to  monitor  and  eriforce  compliance  with 
the  requirements. 

This  model  will  be  especially  useful 
to  the  many  States  that  do  not  currently 
have  notification  requirements  in 
residential  housing.  The  Agency 
believes  that  adoption  of  this  program 
would  effectively  increase  the 
awareness  of  owners  and  occupants  of 
target  housing  regarding  the  issues 
associated  with  renovating  housing  vdth 
lead-based  paint.  However,  the  State 
program  need  not  duplicate  the  Federal 
program  in  order  to  receive 
authorization  from  EPA.  \  State  may 
choose  to  develop  its  own  program,  and 
it  would  be  evaluated  to  determine  if  it 
is  as  protective  as  the  Federal  program. 

VUI.  Procedures  for  Requesting  a 
Public  Hearing 

if  persons  request  time  for  oral 
comment,  EPA  will  consider  holding  an 
informal  hearing  in  Washington,  DC. 


Persons  or  organizations  desiring  to 
participate  in  the  informal  hearing  must 
file  a  written  request  to  participate.  The 
written  request  to  participate  must  be 
sent  to  the  Environmental  Assistance 
Division  at  the  address  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 
and  must  be  received  by  EPA  by  April 
8, 1994  The  virritten  request  to 
participate  must  include:  (1)  A  brief 
statement  of  the  interest  of  the  person  or 
organization  in  the  proceeding;  (2)  a 
brief  outline  of  the  points  to  be 
addressed;  (3)  an  estimate  of  the  time 
required;  and  (4)  if  the  request  comes 
from  an  organization,  a  non-binding  hst 
of  the  persons  to  take  part  in  the 
presentation.  Organizations  are 
requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibihty  for  each  one  of  the  areas 
to  be  addressed.  Organizations  which  do 
not  file  v«itten  comments  will  not  be 
allowed  to  participate  at  the  hearing. 
EPA  will  decide  whether  to  hold  a 
hearing  by  April  28,  1994. 

IX.  Rulemaking  Record 

A  record  for  this  proposed  version  of 
the  rule  has  been  established  under 
docket  number  •■OPPTS-62131."  The 
public  record  is  available  for  inspection 
from  12  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hohdays.  The  public  version  of  the 
record  (which  does  not  contain 
confidential  business  infonnation)  is 
located  in  the  TSCA  NCIC,  Rm.  E-G102, 
401  M  St.,  SVV.,  Washington.  DC  20460. 

The  draft  of  the  proposed  rale 
submitted  by  the  Administrator  to  OMB 
review  prior  to  proposal  will  also  be 
contained  in  the  docket,  as  vnW  the 
drafts  of  the  final  rule  submitted  for 
review  before  promulgation. 

The  following  list  of  documents  were 
used  by  the  Agency  in  developing  this 
regulation  and  can  be  found  in  the 
docket.  Other  documents,  including 
those  submitted  with  written  comments 
from  interested  parties,  will  be  included 
in  the  docket  following  the  publication 
of  this  proposal  in  the  Federal  Register. 

1.  Alliance  to  End  Childhood  I^ad 
Poi.soning.  Preventing  Childhood  Lead 
Poisoning:  The  First  Comprehensive 
National  Conference:  Final  Report. 
October  6,  7.  8.  1991.  (pp.  Al-AlO) 

2.  DOL,  OSHA.  Lead  Exposure  in 
Construction:  Interim  Final  Rule.  May  4, 
1993. 

.3.  EPA,  Lead  Poisoning  and  Your 
Children.  EPA/80O-B-92-0002. 
September  1992 

4.  EPA.  DRAFT:  Reducing  Exposure 
to  Lead  in  the  Home:  .\n  Action  Guide 
for  Families.  (January  1992). 
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5.  U.S.  Government  Printing  Ot'Bce. 
Code  of  Federal  Regulations  July  1, 
1992.  (40  CFR  763.121) 

6.  U.S.  Government  Printing  Office. 
Code  of  Federal  Regulations  July  1, 
1992.  (40  CFR  763.63(1)) 

7.  U.S.  Qmgress.  The  RcKidentia] 
Lead  Based  Faint  Hazard  Reduction  Act 
o/ J  992  (Pub.  L.  105-550). 

8.  HJiS.  PHS.  CDC,  Preventing  Lead 
Poisoning  in  Young  Children;  A 
Statement  by  The  Centers  For  Disease 
Control.  October  1991. 

9.  HHS.  PHS.  ATSDR,  The  Nature  and 
Extent  of  Lead  Poisoning  in  Children  in 
the  United  States:  A  Report  to  Congress. 
]ulv  1988.  (pp.  1-16) 

10.  HUD,  Office  of  Lead- Based  Paint 
Abatfimer.t  and  Poisoning  Prevention. 
Lead-Based  Paint;  Interim  Guidelines 
for  Hazard  Identification  and 
Abatement  in  Public  and  Indian 
Housing;  S'otice.  April  18,  1990. 

11.  HUD.  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
Lead-Based  Paint:  A  Threat  to  Your 
Children.  U.S.  GPO:  1993-351-563. 
Januan,'  1993. 

X.  Confidential  Business  Information 

While  EPA  does  not  anticipate  the 
receipt  of  much  (if  any)  confidential 
business  information  in  connec^tion  with 
this  proposed  rule,  a  person  may  assert 
a  claim  of  confidentiality  for  any 
business  information,  including  all  or 
portions  of  written  comments, 
submitted  to  EPA  in  connection  with 
this  proposed  rule.  Any  person  who 
submits  a  comment  subject  to  a  claim  of 
confidentiality  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
Ef' A.  Persons  must  mark  information 
claimed  as  confidential  by  circling, 
bracketiiic.  or  underlinJiig  it,  and 
marking  it  vdth  "CO.NFIDEN'TIAL"  or 
some  other  appropriate  designation. 
F.PA  will  disclose  information  subject  to 
a  ...laim  of  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2,  subpart  B.  If  a  person 
doe.s  not  assert  a  claim  of  confidentiahty 
for  information  in  comments  at  the  time 
it  is  submitted  to  EPA,  EPA  will  plate 
the  information  in  the  public  n?cord  for 
this  rulemaking  without  further  notice 
to  that  person. 

XI.  References 

1.  Alliance  to  End  Childho<xl  Lead 
Poisoning,  Preventing  Childhood  Lead 
Poisoning:  The  First  Comprehensive 
National  Conference;  Final  Report. 
OctoKre.  7,  8,  1991. 

Z.  DOL,  OSHA,  Lead  Exposure  in 
Construction:  Interim  Final  Rule.  (May 
4,  1993). 


3.  HUD,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
Lead  Based  Paint,  Interim  Guidelines 
for  Hazard  Identification  and 
Abatement  in  Public  and  Indian 
Housing;  Notice.  April  13, 1990. 

XIl.  Regulatory  .>\ssessment 
Requirements 

A.  Executive  Order  12886 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant'"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB1  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(r),  the  order  defines  a 
"significant  regulatory  action'*  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  aff<*cting  a 
6tK;tor  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant"');  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  rule  is  "significant" 
because  it  raises  novel  policy  issues 
arising  out  of  its  legal  mandate  in  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act. 

EPA  hns  prepared  a  Regulatory  Impact 
Analysis  (RIA)  in  conjunction  with  its 
prnpojed  lead  information  disclosure 
rule  for  renov.3tion  activities  El'A  finds 
that  the  proposed  rule  will  not  have  an 
effei-t  on  the  economy  of  $100  miHion 
or  more,  will  not  result  in  major 
increases  in  costs  or  prices,  and  is  not 
anticipated  to  have  significant  adverse 
effects  on  conipotition.  employment, 
investment,  or  productivity  in  the 
relevant  sectors. 

EP.A  estimates  the  overall  costs  to 
affected  entities  to  be  $59,700,000.  This 
estimate  includes  costs  for  rule 
fimiliarization,  information  disclosure 
and  obtaining  required  signatures, 
recordkeeping,  and  materials  costs.  EPA 
estimates  that  the  provisions  of  the  mle 
as  profKjsed  would  add  about  $5.00  to 
the  cost  of  each  transaction. 


A  copy  of  the  RIA  is  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NQC)  (also  known  as  the  TSCA 
Public  Docket  Office),  for  review  and 
copying  (see  Unit  IX  of  this  preamble). 

This  action  was  submitted  to  OMB  for 
review,  as  required  by  Executive  Order 
12866,  and  any  comments  or  changes 
made  in  response  to  O.MB  suggestions  or 
recomendations  have  been  documented 
In  the  pubhc  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Pvegulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  In  an  effort  to 
identify  and  characterize  the  proposed 
rule's  effects  on  small  business.  EPA  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA).  this 
assessment  has  been  included  as  part  of 
the  Regulatory  Impact  Analysis  (RIA). 
and  is  summarized  below. 

In  assessing  small  business  impacts, 
EPA  first  developed  an  establishment 
profile  for  each  major  sector.  This 
profile  indicated  that  approximately  80 
to  90  percent  of  all  establishments  in 
SICs  15,  17,  651,  and  653  fell  within  the 
1  to  9  employee  size  class.  Thus,  a 
substantial  number  of  small  firms  are 
estimated  to  be  potentially  affected  by 
the  proposed  rule. 

To  measure  the  cost  impacts  of  the 
proposed  rule  on  these  small 
establishments,  representative  or  model 
establishments  were  designed.  These 
model  establishments  corresponded  to 
typical  establishments,  with  respect  to 
num.bor  of  employees  and  annual 
transaction  volume,  in  eacli  affixjled 
secto."-.  Since  transaction  activity  w.is 
reported  to  vary  widely,  a  range  of 
transaction  volume  was  estimated  for 
each  establishment  type. 

For  each  model  establishment,  annual 
regulatory  co.sls  were  then  calculated 
ar.d  compared  to  armual  labor  and 
overhead  costs.  Ratios  were  compulnd 
for  both  high  and  low  estimates  of  the 
ranr;<i  of  tran.naction  activity.  In  the  c;ise 
of  a  tnulti-trade  renovation  contrador, 
requlatory  cotts  were  f.iund  to  represent 
fro.m  0  05  to  0.14  percent  of  labor  and 
ovcrhcud  costs.  In  the  case  of  a  specialty 
trade  contractor,  impacts  were 
somewhat  higher,  ranging  from  0.35  to 
0.84  percent,  .^n  establishment  engaged 
in  rental  property  management  was 
projected  to  sustain  impacts  of  0.99  to 
195  percent. 

Thus,  while  a  large  number  of  small 
establishments  will  be  potentially 
affected  by  the  rule,  cost  impacts  were 
not  found  to  be  of  sufficient  magnitude 
to  cause  undue  barm  to  such 
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establishments.  Consequently,  no 
regulatory  alternatives  are  being 
proposed  In  connection  with  small 
busmess  impacts. 

Pursuant  to  section  605{bl  of  the 
Re°ulatorv  FlexibiUty  Act.  5  U.S.C. 
605(b),  EPA  certifies'that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act.  44 
use.  3501  et  seq  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  1669.01) 
and  a  copy  may  be  obtained  from  Sandy 
Fanner,  Information  Policy  Branch 
(2136),  Environmental  Protection 
Agency,  401  M  St.,  S\V..  Washington. 
DC  20460.  or  by  telephoning  (202)  260- 
2740. 

This  collection  of  information  has  an 
estimated  recordkeeping  burden 
averaging  11.5  minutes  per  response  (at 
5.8  minutes/respondent),  and  to  require 
7.7  minutes  per  recordkeeper.  annually. 
These  estimates  include  time  to  review 
instructions,  search  existing  data 
sources,  gather  and  m.aintain  the  data 
needed,  and  complete  the  collection  of 
information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch  (2136), 
Environmental  Protection  Agency,  401 
M  St  ,  S\V..  Washington,  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EV.\"  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
mformation  collection  requirements 
contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Abatement, 
Housing  renovation.  Lead.  Lead^based 
pamt.  Reporting  and  recordkeeping 
requirements. 

Dated  February-  28. 1994 
Carol  M.  Browier, 
Administrator. 

Therefore,  it  is  proposed  that  Chapter 
I  of  40  CFR  be  amended  by  adding  a 
new  part  745  to  read  as  follows; 

PART  745— LEAD  EXPOSURE 
REDUCTION 

Subpart  A— General  Provisions 

Sec. 

745.1        Scope,  purpose,  and  authority' 

745.3        Definitions. 

745.7        Confidential  business  information. 


Subparts  B-0  [Reserved] 

Subpart  E— Pesidentlal  Property 
Renovation 

Sec. 

745.80  Purpose,  scope,  and  applicability. 

745.85  Lead  pamphlet. 

745.87  Notification. 

745.90  Recordkeeping  requirements. 

745.97  Penalties  for  noncompliance. 

745.99  Effective  date. 


Authority:  15  U.S.C.  2686. 

Subpart  A— General  Provisions 

§  745.1     Scope,  purpose,  and  authority. 

(a)  This  part  contains  regulations 
developed  under  Title  IV  (15  U.S.C. 
2681-2692)  and  section  6  (15  US  C. 
2605)  of  the  Toxic  Substances  Control 
Act. 

§  745.3    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

Act  means  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C.  ef  seq 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

Common  area  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to.  hallways,  stairways,  laundry 
and  recreational  rooms,  playgrounds, 
community  centers,  and  boundarv' 
fences. 

Dwelling  unit  means  a  single,  unified 
combination  of  rooms  designed  for  use 
as  a  dwelling  by  one  family. 

EPA  means  the  Environmental 
Protection  Agency. 

Lead-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  in 
pregnant  women  or  young  children. 

Multi-family  housing  means  a  housing 
property  consisting  of  more  than  four 
dwelling  units. 

Ov^Tier  means  any  individual, 
partnership,  corporation,  or  trusteeship 
that  has  legal  right  of  possession  of 
residential  property,  or  any  person 
legally  authorized  to  represent  that 
individual,  partnership,  corporation,  or 
trusteeship. 

Person  means  any  natural  person, 
firm,  company,  corporation,  joint 
venture,  partnership,  sole 
proprietorship,  association,  or  any  other 
business  entity,  any  state  or  political 
subdivision  thereof,  any  municipality, 
any  interstate  body,  any  Indian  tribe, 
and  any  department,  agency,  or 


instrumentality  of  the  Federal 
government 

Renovation  means  the  modifying  of 
any  existing  structure,  or  portion 
thereof,  where  exposure  to  the  hazards 
of  lead-based  paint  may  result,  unless 
the  activity  is  performed  as  part  of  a 
lead  abatement  program  by  a  certified 
contractor,  or  unless  otherwise 
regulated  by  EPA  in  Subpart  G  of  this 
part. 

Reno<.-ator  means  any  person  who 
performs  for  compensation  a  renovation 
of  target  housing  or  public  buildings. 

Residential  dwelling  means  (1)  a 
single-family  dwelling,  including 
attached  structures  such  as  porches  and 
stoops,  or  (2)  a  single-family  dwelling 
unit  in  a  structure  that  contains  more 
than  one  separate  residential  dwelling 
unit,  and  in  which  each  such  unit  is 
used  or  occupied,  or  intended  to  be 
used  or  occupied,  in  whole  or  in  part, 
as  the  home  or  residence  of  one  or  more 
persons. 

TSCA  means  the  Toxic  Substances 
Control  Act  (15  U.S.C.  et  seq). 

§  745.7    Confidential  business  Information. 

Any  person  required  to  submit  a 
document  or  report  to  the  EPA  under 
this  part  may  assert  a  claim  of 
confidentiality  for  the  information 
submitted.  Any  claim  of  confidentiality 
must  accompany  the  inforrriation  when 
it  is  submitted  to  EPA.  EPA  will 
disclose  information  subject  to  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by  section  14  of  TSCA  and  40 
CFR  part  2.  subpart  B.  If  a  person  does 
not  assert  a  claim  of  confidentiality  for 
information  at  the  time  it  is  submitted 
to  EPA,  EPA  may  make  the  information 
pubhc  without  further  notice  to  that 
person. 

Subpart  B — D  [Reserved] 

Subpart  E— Residential  Property 
Renovation 

§  745.80    Scope,  purpose,  and  applicability. 

This  subpart  applies  to  renovation 
activities  on  target  housing.  Such 
housing  may  contain  lead-based  paint 
and  lead-based  paint  dust  that  can  pose 
a  health  hazard  to  occupants,  especially 
young  children  and  pregnant  women. 
Persons  or  firms  that  perform  renovation 
services  for  compensation  on  target 
housing  must  provide  information  on 
hazards  of  exposure  to  lead-based  paint 
associated  with  renovation  activities. 

§  745.85    Lead  pamphlet 

(a)  Availability  of  pamphlet  to  the 
general  public  and  regulated 
community.  The  most  current  version  of 
EPA  pamphlet  No.  XXX,  entitled  Lead- 
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Based  Paint:  Protect  Your  Family,  is 
available  to  the  public  and  the  regulated 
conun unity  for  a  fee  from  the 
Govemraenl  Printing  Office  (GPO) 
Interested  parties  should  wnte  to: 
Government  Printing  OtTice, 
Superintendent  of  Documents,  Mail 
Stop  XXX,  Washington.  DC  20402-9323. 
In  addition,  persons  may  reproduce  this 
pamphlet,  for  use  or  distribution, 
providing  that  the  text  and  graphics  are 
reproduced  in  full. 

(b)  Pamphlet  elements.  The 
information  contained  and  presented  in 
this  pamphlet  is  mandated  in  section 
406(a)  of  TSCA  (15  U.S.C.  2686).  and 
may  not  be  changed  or  omitted  during 
any  reproduction  of  the  information  for 
the  purpose  of  compliance  with  this 
subpart. 

§  745.87    Notif icatloa. 

(a)  Before  beginning  renovation 
activities  on  specific  target  housing 
units,  renovators  shall: 

(1)  Provide  each  owner  and  each  head 
of  household  occupying  the  units  to  be 
renovated  with  a  copy  of  the  EPA 
pamphlet,  entitled  Lead-Based  Paint: 
Protect  Your  Family. 

(2)  Obtain  a  signed,  dated 
acknowledgement  from  the  owners  and 
each  head  of  household  occupying  the 
housing  unit  affirming  that  they  have 
received  the  pamphlet  and  are  aware  of 
the  potential  health  hazards  from 
renovating  hou.sing  containing  lead- 
based  paint. 

(i)  The  acknowledgement  shall 
include  the  follow  ing  language; 

I  have  received  the  painphlel  entitled  Lead- 
Based  Paint:  Protect  Your  Family  and  am 
aware  of  the  potential  health  risks  associated 
with  renovating  housing  containing  lead- 
based  paint  hazards. 

(ii)  Below  the  statement,  the 
acknowledgement  shall  require  the 
signature  of  each  owner  and  head  of 
household  occupying  the  unit,  along 
with  their  dates  of  signature. 

(iii)  The  type  size  shall  be  no  smaller 
than  12-point  type. 

(iv)  The  acknowledgement  may  be 
included  as  a  separate  sheet  or  as  a  part 
of  any  written  contract  or  service 
figreement.  It  must  be  completed  before 
the  commencement  of  the  target 
renovations. 

(v)  If  the  parties  use  a  written  contract 
or  agreement  which  is  written  in  a 
language  other  than  English,  the 
acknowledgement  text  shall  be  wTitten 
in  the  same  language  as  the  text  of  the 
contract  or  agreement. 

(b)  Before  beginning  renovation 
activities  in  common  areas  of  multi- 
family  target  housing,  the  renovator 
shall: 


(1)  Provide  the  owneHs)  of  the  target 

housing  requesting  the  renovation  with 
a  copy  of  the  EPA  {>amphlet,  entitled 
Lead-Based  Paint:  Protect  Your  Family. 

(2)  Obtain  a  signed,  dated 

acknow  ledgement  fro-Ti  the  O'ATier(s)  of 
the  target  housing  requesting  the 
renovation  affirming  that  they  have 
received  the  pamphlet  and  are  aware  of 
the  potential  health  hazards  from 
renovating  housing  containing  lead- 
basedpaint. 

(i)  The  acknowledgement  shall 
include  the  following  language: 

I  have  received  the  paraphlet  entitled  Lead- 
Based  Paint:  Protect  Your  Family  and  am 
aware  of  the  potential  health  risks  associated 
with  renovating  housing  containing  lead- 
based  paint  hazards. 

(ii)  Below  the  statement,  the 
acknowledgement  shall  require  the 
signature  of  each  owner  requesting  the 
renovation,  along  with  their  dates  of 
signature. 

(iii)  The  tj^pe  size  shall  be  no  smaller 
than  12-point  t)^^. 

(iv)  The  acknowledgement  may  be 
included  as  a  separate  sheet  or  as  a  part 
of  any  written  contract  or  service 
agreement. 

(v)  If  the  parties  use  a  written  contract 
or  agreement  which  is  written  in  a 
language  other  than  English,  the 
acknowledgement  text  shall  be  written 
in  the  same  language  as  the  text  of  the 
contract  or  agreement. 

(3)  Notify  each  owner  and  each  head 
of  household  occupying  the  target 
housing,  in  writing,  of  the  intended 
renovation  and  make  the  EPA  pamphlet 
Lead- Based  Paint:  Protect  Your  Fcmily 
available  upon  request.  At  mini.mum. 
such  notification  shall  be  accomplished 
by  distributing  written  notice  to  each 
owner  and  each  head  of  household 
occupying  the  target  housing.  The 
notice  shall  describe:  The  general  nature 
and  location(s)  of  the  planned 
renovation  activities,  the  expected 
starting  and  ending  dates  of  the  planned 
renovation  activities,  and  a  statement  of 
how  the  owners  and  occupants  can 
obtain  the  lead  hazard  information 
pamphlet,  at  no  charge,  from  the 
renovator.  These  activities  shrill  be 
conducted  by  either: 
(i)  The  renovator, 
(ii)  The  owner  on  behalf  of  the 
renovator. 

(iii)  If  the  notification  activities  are 
performed  by  the  owner  of  the  building 
on  behalf  of  the  renovator,  the  renovator 
shall  retain  a  signed  and  dated 
statement  by  the  owner  of  tlie  dwelling 
describing  the  steps  performed  to  notify 
all  occupants  of  the  intended  renovation 
activities  and  to  provide  the  lead  hazard 
information  pamphlet,  at  no  charge, 


upon  request  Regardless  of  who 
performs  the  notification  activities 
required  under  this  subpart,  the 
renovator  shall  be  responsible  for 
assuring  compliance  with  this  subpart 
and  shall  be  liable  for  any  failures  to 
comply  with  the  notification 
requirements  in  this  section. 

(4)  If  the  general  nature,  location(s),  or 
expected  starting  and  ending  dates  of 
the  planned  renovation  activities  change 
after  the  initial  notification  has  been 
conducted,  the  renovator  shall  provide 
hirther  notification  to  the  owners  and 
heads  of  households  providing  revised 
information  on  the  ongoing  or  planned 
activities. 

§745.90    Recordkeeping  requirements. 

Renovators  shall  retain  all  records 
necessary  to  demonstrate  compliance 
with  this  section  for  a  minimum  of  3 
years  following  completion  of  the 
renovation  services  on  target  housing. 
These  records  shall  include: 

(a)  The  address/location  of  the 
renovated  target  housing. 

fb)  A  list  of  all  heads  of  households 
occupying  the  renovated  unit(s)  at  the 
commencement  of  renovations. 

(c)  Copies  of  signed  and  dated 
acknowledgements,  as  required  by 
§  745.87(a)(2),  from  each  owner  and 
each  head  of  household  occupying  a 
renovated  unit. 

(d)  Copies  of  signed  and  dated 
acknowledgements,  as  required  by 
§  745.87(b)(2),  from  each  ov\7ier 
requesting  renovations  to  common  areas 
in  multi-family  dwellings. 

(e)  Copies  of  all  signed  and  dated 
statements  of  notification,  as  well  as 
copies  of  all  notification  materials  sent 
to  all  owners  and  heads  of  household, 
as  required  in  §  745.87(b)(3)  for 
renovations  to  common  areas  in  multi- 
family  dwellings. 

§  745.97    Penalties  for  noncompliance. 

(tt)  Failure  or  refusal  to  comply  with 
any  provision  of  this  subpart  is  a 
violation  of  TSCA  section  409  (15  U.S.C 
2689).  subjecting  the  violator  to 
penalties  under  TSCA  section  16  (15 
U.S.Q  2615). 

(b)  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by 
this  subpart,  is  a  violation  of  TSCA 
section  15  (15  II.S.C.  2614). 

(c)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  TSCA 
section  11  (15  U.S.C.  2610)  is  a  violation 
of  TSCA  section  15  (15  U.S.C  2614). 

(d)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  TSCA 
sections  16  and  409  for  each  violation. 
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§  745.M    EMectJve  date. 


The  Federal  requirements  in  this 
subpart  shall  take  effect  on  April  28, 
1996  In  those  States  or  Tribal  lands, 
which  have  not  obtained  authorization. 
under  §  745  XX,X.  to  administer  and 


enforce  this  program,  the  requirements 
in  this  subpart  shall  apply  to  any 
renovation  of  target  housing  if  the 
renovation  was  commenced  on  or  after 
April  28.  1996.  In  States  and  Tribes  that 
have  obtained  authorization  to 


implement  their  State/Tribal  program 
according  to  the  requirements  in  subpart 
X.  indivndual  State/Tribal  requirements 
may  take  effect  before  April  28,  1996. 

|FR  Doc.  94-5299  Filed  3-&-94.  8  45  a.Ti] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-62133;  FRL-4642-7] 

Lead  Hazard  information  Pamphlet; 
Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA's  draft  Lead  Hazard 
Information  Pamphlet  for  review  and 
comment.  EPA  developed  this  pamphlet 
in  response  to  Congressional  concerns 
about  the  public's  knowledge  of  home 
lead-based  paint  hazards.  The  Pamphlet 
is  being  developed  pursuant  to  section 
406(a)  of  the  Toxic  Substances  Control 
Act  (TSCA),  and  will  be  distributed  in 
conjunction  with  regulatory  provisions 
under  section  406(b)  of  TSCA.  and 
sections  1012  and  1018  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act. 

DATES:  Written  comments  in  response  to 
this  draft  pamphlet  must  be  received  on 
or  before  May  9.  1994. 
ADDRESSES:  Please  submit  three  copies 
of  all  written  comments  on  this  draft 
pamphlet  to:  TSCA  Document  Receipts 
(7407).  Rm.  NE-G99.  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  All  comments 
on  this  draft  pamphlet  should  be      ^ 
identified  by  the  docket  number    ' 
OPPTS-62l'33. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  draft  pamphlet,  contact: 
TSCA  Document  Receipts  (7407),  Rm. 
NE-G99.  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Visitors  can  pick  up  a  copy 
in  person  by  visiting  the  TSCA 
Nonconfidential  Information  Center 
(NCIC)  in  Rm.  G99,  or  by  calling  (202) 
260-7099,  between  the  hours  of  12  noon 
and  4  p.m.  For  technical  information 
contact:  Charles  Franklin.  Office  of 
Pollution  Prevention  and  Toxics, 
Chemical  Management  Division, 
Program  Development  Branch  (7404), 
401  M  St.,  SW.,  Washington,  DC  20460. 
Telephone: 202-260-1781.  Fax:  202- 
260-0770, 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Congressional  mandate  in 
section  406(a)  of  TSCA.  EPA  has 
developed  a  lead  hazard  information 
pamphlet.  Congress  specifically 
required  that  the  pamphlet:  (1)  Contain 
information  regarding  the  health  risks 


associated  with  exposure  to  lead;  (2) 
pro\nde  information  on  the  presence  of 
lead-based  paint  hazards  in  Federally- 
assisted.  Federally-ouTied.  and  target 
housing;  (3)  describe  the  risks  of  lead 
exposure  for  children  under  6  years  of 
age,  pregnant  women,  w^omen  of 
childbearing  age,  persons  involved  in 
home  renovation,  and  others  residing  in 
a  dwelhng  with  lead-based  paint 
hazards;  (4)  describe  the  risks  of 
renovation  in  a  dwelling  with  lead- 
based  paint  hazards;  (5)  provide 
information  on  approved  methods  for 
evaluating  and  reducing  lead-based 
paint  hazards  and  their  effectiveness  in 
identifying,  reducing,  eliminating,  or 
preventing  exposure  to  lead-based  paint 
hazards;  (6)  advise  persons  how  to 
obtain  a  list  of  contractors  certified 
pursuant  to  TSCA  section  402  in  lead- 
based  pamt  hazard  evaluation  and 
reduction  in  the  area  in  which  the 
pamphlet  is  to  be  used;  (7)  state  that  a 
risk  assessment  or  inspection  for  lead- 
based  paint  is  recommended  prior  to  the 
purchase,  lease,  or  renovation  of  target 
housing;  (8)  state  that  certain  State  and 
local  laws  impose  additional 
requirements  related  to  lead-based  paint 
in  housing  and  provide  a  listing  of 
Federal,  State,  and  local  agencies  in 
each  State,  including  address  and 
telephone  number,  that  can  provide 
information  about  applicable  laws  and 
available  governmental  and  private 
assistance  and  financing;  and  (9) 
provide  such  other  information  about 
environmental  hazards  associated  with 
residential  real  property  as  the 
Administrator  deems  appropriate. 

IL  Role  of  Pamphlet 

This  pamphlet  will  be  disseminated 
as  a  result  of  several  Congressional 
directives  that  will  be  implemented  in 
separate  rulemaking  initiatives.  Section 
1012  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  requires 
that  the  Department  of  Housing  and 
Urban  Development  (HUD)  provide  the 
pamphlet  to  purchasers  and  tenants  of 
housing  receiving  Federal  assistance. 
Section  1018  of  that  Act  requires  that 
EPA  and  HUD  promulgate  regulations 
requiring  sellers  or  lessors  of  target 
housing  to  provide  purchasers  and 
lessees  with  the  lead  hazard  information 
pamphlet.  Section  406fb)  of  .TSCA 
requires  that  EPA  promulgate 
regulations  requiring  each  person  who 
performs  for  compensation  a  renovation 
of  target  housing  to  provide  a  lead 
hazard  infonnation  pamphlet  to  the 
owner(s)  and  occupant(s)  of  such 
housing  prior  to  commencing  the 
renovation.  In  addition,  this  pamphlet 
may  be  used  by  other  Federal  programs 


to  support  their  educational  and 
outreach  goals  and  obligations. 

Because  the  pamphlet  was  developed 
to  support  new  Federal  regulations,  the 
pamphlet  occasionally  makes  references 
to  Federal  programs  that  are  not  yet 
fully  in  place  (for  example.  Federal 
requirements  for  sellers  and  lessors  of 
target  housing).  To  avoid  confusion. 
EPA  recommends  that  reviewers 
consider  the  pamphlet  within  the 
context  of  the  many  other  regulatory 
provisions  and  Federal  and  State 
infrastructures  that  will  be  in  place  by 
the  time  the  final  pamphlet  is  published 
in  late  1994. 

III.  Request  for  Conunents 

The  EPA  Office  of  Pollution 
Prevention  and  Toxics  is  seeking  public 
comment  on  all  aspects  of  the 
pamphlefs  design.  In  particular.  EPA 
requests  comment  on  the  tone  of  the 
pamphlet,  and  the  extent  to  which  the 
current  wording  and  design  tend  to 
support  (or  undermine)  its  effectiveness 
as  an  educational  tool.  One  issue  that 
EPA  has  considered  is  the  need  to 
balance  technical  accuracy  with  clarity 
and  freedom  from  overly  technical 
jargon.  The  extent  to  which  the  current 
draft  is  clear  and  understandable  is  of 
primary  concern  to  the  agency,  given 
the  broad  distribution  the  pamphlet  will 
have. 

•EPA  requests  comment  on  the  extent 
to  which  the  pamphlet  addresses  the 
statutory  content  requirements  in 
section  "406(a)  of  TSCA.  For  example, 
section  406(a)  of  TSCA  requires,  among 
other  things,  that  the  pamphlet  contain 
a  listing  of  Federal,  State,  and  local 
agencies  in  each  State,  including 
address  and  telephone  number,  that  can 
provide  information  about  applicable 
laws  and  available  governmental  and 
private  assistance  and  financing.  The 
current  draft  pamphlet  includes  phone 
numbers  for  the  National  Lead 
Information  Center,  the  National  Lead 
Information  Center  Hotline,  and  a  phone 
number  for  an  agency  in  each  State  that 
has  lead  information.  Because  addresses 
and  phone  numbers  frequently  change, 
and  to  prevent  the  pamphlet  from 
becoming  too  unwieldy  (there  are 
complete  books  on  State  and  local 
sources  of  information  on  lead  and  lead- 
based  paints),  ElPA  has  decided  not  to 
include  addresses  of  State  agencies  in 
the  pamphlet,  nor  to  provide  addresses 
and  phone  numbers  of  local  agencies. 
The  pamphlet  does,  however,  state  that 
an  updated  list  of  the  addresses  and 
phone  numbers  of  State  agencies  can  be 
obtained,  free  of  charge,  by  calling  the 
National  Lead  Information  Center 
Hotline.  EPA  requests  comment  on  this 
approach  to  the  issue  of  balancing 
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thoroughness  with  succinctness,  and 
whether  there  may  be  an  alternative 
manageable  method  for  providing 
information  on  State  and  local  sources 
of  information. 

In  designing  the  layout  of  ihe 
pamphlet,  EPA  has  also  been  aware  of 
the  need  to  develop  a  dynamic  and 
engaging  document  while  ensuring  that 
the  pamphlet  can  be  easily  and 
inexpensively  reprinted.  This  approach 
has  lead  the  Agency  to  focus  on  less 
ornate  illustrations  that  can  be  easily 
reprinted.  As  the  illustrations  will 
provide  a  necessary  anchor  for  many  of 


the  pamphlet's  key  points,  EPA  requests 
comment  on  whetiaer  the  draft 
illustrations  may  be  altered  in  any  way 
to  increase  their  effectiveness. 

In  addition  to  soliciting  public  input 
through  this  notice,  EPA  will  conduct  a 
series  of  focus  tests  on  the  draft 
pamphlet  to  evaluate  the  effectiveness 
of  the  current  reading  level,  content, 
and  graphic  presentation.  EPA  will 
include  a  summary  of  the  focus  groups 
results  when  it  announces  the 
availability  of  the  Final  pamphlet  in  the 
Federal  Register. 

EPA  also  recognizes  that  this  lead 
hazard  information  may  be  important  in 


some  communities  that  may  have  a 
limited  ability  to  utilize  information 
provided  in  EngUsh.  For  that  reason, 
EPA  is  developing  a  Spanish  language 
version  of  the  pamphlet  as  well.  The 
availability  of  the  Spanish -langiiagp 
pamphlet  will  be  announced  in  the 
Federal  Register  when  available. 

Dated;  Februar>'  24, 1994. 
lAnn  R   (lold.Tiftn, 

Assistant  AdministraloT  for  Prevention, 
Pesticides  and  Toxic  Substances. 
IFR  Doc  94-5300  Filed  3-8-94;  6;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-62134;  FRL-4S43-3] 
RIN  207a-AC21 

Lead  Fishing  Sinkers;  Response  to 
Citizens'  Petition  and  Proposed  Ban 

agency:  Environmental  Protection 
Ag>-ncy  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  October  20,  1992.  the 
Environmental  Defense  Fund  (EDF). 
Federation  of  Fly  Fishers,  Trumpeter 
Swan  Society,  and  North  American 
Loon  Fund  petitioned  EPA  under 
section  21  of  the  Toxic  Substances 
Control  Act  (TSCA),  and  the 
Administrative  Procedure  Act  (APA).  to 
initiate  rulemaking  proceedings  under 
section  6  of  TSC\  to  require  that  the 
sale  of  lead  fishing  sinkers  be 
accompanied  by  an  appropriate  label  or 
notice  warning  that  such  products  are 
toxic  to  wildUfe.  EPA  granted  the 
petition:  however,  the  Agency  beheves 
that  a  labeling  provision  would  not 
adequately  address  the  risk  of  injur>'  to 
waterfowl  and  other  birds  (waterbirds), 
from  ingestion  of  lead  fishing  sinkers.  In 
addition,  EPA  also  believes  that  zinc 
fishing  sinkers  adversely  affect 
waterbirds,  and  can  cause  mortality. 
Therefore.  EPA  is  proposing  this  rule 
under  section  6(a)  of  TSCA  to  prohibit 
the  manufacturing,  processing,  and 
distribution  in  commerce  in  tJie  United 
States,  of  certain  smaller  size  fishing 
sinkers  containing  lead  and  zinc,  and 
mixed  with  other  substances,  including 
those  made  of  brass.  The  Agency  also 
requests  that  persons  with  information 
relevant  to  the  issues  outlined  in  this 
document  submit  that  information  to 
EPA. 

DATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  by 
May  9,  1994.  If  persons  request  time  for 
oral  comment,  EPA  will  hold  an 
informal  hearing  in  Washington,  DC. 
The  exact  date,  time,  and  location  of  the 
hearing,  if  held,  will  be  armounced  in 
the  Federal  Register.  For  further 
information  regarding  the  hearing,  see 
Unit  XV  of  this  preamble. 
ADDRESSES:  Cijraments  should  be 
submitted  in  triplicate  to:  TSCA  Docket 
Receipt  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460, 
Attention:  Docket  No.  62134.  For 
information  regarding  the  submission  of 
com.ments  containing  information 
claimed  as  confidential  business 
information  (CBI),  see  Unit  XIV.  of  this 
preamble. 


FOR  FURTHER  JNFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  202-554-0551. 
SUPPLEMENTARY  INFORMATION: 

I,  Authority 

If  EPA  determines  that  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture  of 
chemical  substances,  or  that  any 
combination  of  such  activities,  presents 
or  will  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment,  section  6(a)  of  the  Toxic 
Substances  Control  Act  (TSCM.  15 
U.S.C.  2605(a),  authorizes  EPA  to  apply 
one  or  more  of  the  following 
requirements  to  such  substance  or 
mixture  to  the  extent  necessary  to 
protect  against  the  risk:  (1)  Prohibit  or 
limit  the  amount  of  a  chemical 
substance  or  mixture  manufactured, 
processed,  or  distributed  in  commerce; 
(2)  prohibit  or  limit  the  amount  of 
chemical  substance  or  mixture 
manufactured,  processed,  or  distributed 
in  commerce  for  particular  uses  or  at 
particular  concentration  levels;  (3) 
require  labeling  or  warning  rules,  (4) 
require  manufacturers  and  processors  to 
make  and  retain  records  of  the  process 
used  to  manufacture  or  process  a 
chemical  substance  or  mixture,  and  to 
conduct  tests  to  monitor  compliance 
with  regulatory  requirements;  (5) 
prohibit  or  otherwise  regulate  any 
maimer  or  method  of  commercial  use; 

(6)  prohibit  or  otherwise  regulate  any 
manner  or  method  of  disposal  of  such 
substance  or  mixture  or  articles 
containing  such  substance  or  mixture; 

(7)  require  that  manufacturers  notify  the 
public  of  unreasonable  risk  associated 
with  a  chemical  substance  or  mixture, 
and  to  replace  or  repurchase  the 
product.  Section  6  of  TSCA  requires 
EPA  to  apply  the  least  burdensome 
requirements  to  protect  adequately 
against  the  risk.  Section  6(a)i2)(A)  of 
TSCA,  prohibiting  the  manufacturing, 
processing,  or  distribution  in  commerce 
of  a  chemical  substance  or  mixture  for 

a  particular  use  or  at  a  particular 
concentration  level,  provides  EPA  the 
authority  to  issue  this  proposed  rule. 
Section  8(a)(1)  of  TSCA  gives  EPA 
authority  to  require  persons  who 
manufacture  or  process  chemical 
substances  and  mixtures  to  maintain 
records  for  manufacturing  purposes, 
including  records  necessary  for  effective 
enforcement  of  TSCA  requirements. 


Section  12(a)  of  TSCA  exempts  from 
regulation  under  tlie  Act  any  chemical 
substance,  mixture,  or  article  containing 
a  chemical  substance  or  mixture  that  is 
manufactured,  processed,  or  distributed 
in  commerce  solely  for  export  and  bears 
or  is  enclosed  in  a  container  bearing  a 
stamp  or  label  stating  that  is  intended 
for  export.  However,  this  exemption 
does  not  apply  to  any  of  the  situations 
enumerated  in  TSCA  section  12(b),  nor 
to  any  recordkeeping  requirements 
promulgated  pursuant  to  TSCA  section 
8. 

Section  12(b)  of  TSCA  requires  that 
any  person  who  exports  or  intends  to 
export  a  chemical  substance  or  mixture 
for  which  a  rule  has  been  proposed  or 
promulgated  under  section  6  must 
notify  EPA  of  such  exportation  or  intent 
to  export. 

II.  Background 

A.  TSCA  Section  21 

Any  person  may  petition  EPA  under 
section  21(a)  of  TSCA  to  initiate 
proceedings  for  the  issuance, 
amendment,  or  repeal  of  a  rule  or  order 
under  section  4,  5,  6,  or  8  of  TSCA.  As 
required  by  section  21(b),  the  petition 
must  set  forth  the  facts  which  the 
petitioner  claims  establish  that  it  is 
necessary  for  the  ,\gency  to  issue, 
amend,  or  repeal  a  rule  or  order  under 
those  sections  of  TSCA.  Section  21(b) 
also  directs  EPA  to  decide  either  to 
grant  or  deny  the  petition  within  90 
days  after  a  petition  is  filed.  If  EPA 
denies  a  petition,  the  Agency  must 
publish  the  reasons  for  the  denial  in  the 
Federal  Register.  If  the  Agency  grants 
the  petition,  EPA  must  promptly 
commence  an  appropriate  proceeding  in 
accordance  with  section  4,  5,  6,  or  8  of 
TSCA. 

B.  Petition  Claims  and  Request 

EPA  received  a  petition  under  TSC\ 
section  21  and  the  APA  on  October  20, 
1992,  from  the  EDF,  Federation  of  Fly 
Fishers,  Trumpeter  Swan  Society,  and 
North  American  Loon  Fund  requesting 
EPA  to  initiate  rulemaking  proceedings 
under  section  6  of  TSCA  to  require  that 
the  sale  of  lead  fishing  sinkers  be 
accompanied  by  an  appropriate  label  or 
notice  warning  that  such  products  are 
toxic  to  wildlife  (Ref.  5).  The  petition 
claims  that  trumpeter  swans  and 
common  loons  are  dying  from  ingestion 
of  lead  fishing  sinkers.  The  petition  did 
not  specif)'  the  particular  type,  shape,  or 
size  of  lead  fishing  sinkers  that  are  the 
source  of  the  problem,  therefore 
requiring  a  label  or  warning  notice.  The 
petitioners  also  submitted  a  letter  to  the 
Agency  on  December  10,  1992,  which 
reported  that  a  Mississippi  Sandhill 
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Crane  was  discovered  dead  on  the 
Mississippi  Sandhill  Crane  National 
Wildlife  Refuge  in  1992.  and  a  flat,  well- 
worn  object  was  recovered  from  its 
gizzard  (Ref.  6).  The  letter  also  stated 
that  a  necropsy  of  the  bird  revealed  a 
lead  concentration  of  69  parts  per 
million  (ppm)  (wet  weight)  in  the  liver, 
and  in  response  to  an  inquiry  to  the  Fish 
and  Wildlife  Service  (FWS)  about  the 
nature  of  that  object.  EDF  was  advised 
that  it  was  a  lead  fishing  sinker  (Ref.  6). 

C.  Summary  of  Studies  Cited  in  Fiction 

The  petition  cited  a  number  of  studies 
which  reported  mortality  in  trumpeter 
swans,  mute  swans,  and  common  loons 
due  to  ingestion  of  lead  fishing  sinkers. 
The  petitioners  also  cited  a  recent 
bulletin  from  the  FWS  reporting  that  an 
Immature  Mississippi  sandliill  crane 
died  from  lead  poisoning  (Ref.  19). 

1.  Common  loons  (Gavia  immer).  A 
2.5  year  study  of  mortalities  of  common 
loons  in  New  England  found  that  lead 
toxicity  from  ingested  fishing  sinkers 
was  the  most  common  cause  of  death  in 
adult  breeding  birds  (Ref.  13).  The  study 
reported  that  64  percent  of  adult 
common  loons  (Gavia  immer]  received 
for  analysis  from  New  Hampshire,  and 
44  percent  of  adults  received  from 
Maine,  had  ingested  fishing  sinkers. 
Thirty-one  adults  were  examined,  and 
of  these,  16  (52  percent)  were  shown  to 
have  died  from  lead  poisoning.  The 
authors  of  the  study  concluded  that  due 
to  adverse  effects  on  breeding  adults, 
lead  poisoning  may  be  an  important 
factor  in  limiting  loon  populations  in 
some  areas. 

Levels  of  lead  found  in  the  blood  of 
loons  that  had  ingested  sinkers  averaged 
1.4  ppm.  The  study  indicated  that 
scientists  consider  0,35  to  0.60  ppm 
lead  in  the  blood  to  be  indicative  of  lead 
poisoning  in  many  species.  Levels  of 
lead  in  the  livers  of  4  loons  that  had 
lead  sirikers  in  their  gizzards  rangc-d 
from  5.03  to  18.0  ppm,  while  levels  in 
10  loons  that  did  not  have  fishing 
sinkers  in  their  gizzards  ranged  from 
<0  05  to  0.11  ppm.  The  study  also  states 
that  5  or  6  ppm  in  tha  liver  is 
considered  a  toxic  level  in  waterbirds. 
Toxic  effects  of  lead  to  loons  were  found 
to  be  similar  to  those  seen  in  other 
waterbirds. 

Lead  poisomng  was  diagnosed  as  the 
cause  of  death  in  7.3  percent  of  common 
loons  necropsied  (tot.^1  of  7  adult  loons) 
in  a  Minnesota  study  (Ref.  4).  Five  of  the 
seven  lead  poisoned  birds  contained 
lead  sinkers.  Lead  concentrations  in  the 
liver  of  the  loons  ranged  from  7.12  to  35 
ppm.  wet  weight.  Although  the 
incidence  of  lead  sinkers  was  low  in  all 
necropsied  birds,  it  is  relatively  high  in 
relation  to  those  birds  found  to  have 


died  from  lead  poisoning.  In  addition, 
only  those  birds  whose  bNody  condition 
during  necropsy  indicated  potential 
lead  poisoning  were  actually  analyzed 
for  lead.  Therefore,  the  incidence  of  lead 
poisoning  in  the  study  could  be  an 
underestimate  of  the  actual  number  of 
loons  exposed  to  lead  sinkers  and 
suffering  from  lead  poisoning  In 
Minnesota. 

The  petitioners  also  cited  a  case 
report  involving  three  common  loons 
foimd  dead  in  New  Hampshire, 
Wisconsin,  and  Maine  that  were 
submitted  to  a  wildlife  health  laboratory 
for  necropsy  (Ref.  12).  Two  adult  loons 
died  of  lead  poisoning  (lead  liver  levels 
were  20. 6  ppm  and  46.1  ppm).  and  a 
lead  fishing  sinker  was  found  in  each 
bird.  One  of  these  loons  had  ingested  an 
oval  shaped  lead  fishing  sinker  which 
measured  5  mm  by  4  ram  (or  roughly  1/ 
5  inch)  in  size.  The  third  loon  had  a 
lead  hver  level  of  38.52  ppm  and  three 
fragments  of  a  fishing  line  were  found 
in  the  loon's  stomach. 

Results  from  necropsies  conducted  on 
222  common  loon  carcasses  from  18 
States  submitted  to  the  National 
Wildlife  Health  Research  Center  from 
1975  through  1991  were  also  cited  in 
the  petition  received  by  EPA  (Ref.  10). 
Lead  poisoning  was  responsible  for  14 
(6  percent)  common  loon  deaths.  Eleven 
of  these  birds  had  fishing  sinkers  in 
their  gizzards  (Ref.  17).  Post  mortem 
examinations,  or  necropsies  performed 
on  the  loons  that  died  from  lead 
poisoning  indicated  that  although  the 
lead  sinkers  differed  in  shape  and 
length,  the  largest  reported  diameter 
was  7  mm,  or  approximately  1/4  inch 
(Ref.  17).  These  data  also  revealed  that 
two  common  loons  ingested  what 
appeared  to  be  lead  jigs  (weighted  hooks 
used  for  fishing). 

While  not  listed  as  a  threatened  or 
endangered  species  under  the  Federal 
Endangered  Species  Act  (EbA),  16 
use.  1531,  common  loons  are  listed  as 
an  endangered  or  threatened  species  in 
some  New  England  States  (Ref.  5). 

2.  Trumpeter  swans  (Cygi^ us 
buccinator).  Mortality  due  to  lead 
poisoning  was  investigated  for  72 
trumpeter  swans  found  dead  in  7 
western  States  (Ref.  2).  Ingestion  of  lead 
pellets  or  fishing  sinkers  accounted  for 
approximately  20  percent  of  the  known 
deaths  in  Idaho,  Montana,  and 
Wyoming,  and  nearly  50  percent  in 
western  Washington.  The  maximum 
lead  concejitration  in  livers  of  swans 
found  dead  was  37  ppm  (wet  weight). 
Concentrations  of  3  to  4  ppm  expressed 
as  wet  weight  in  livers  was  considered 
by  various  researchers  to  be  toxic  to 
birds.  Four  swans  were  diagnosed  to 
have  signs  of  lead  poisoning  due  to 


ingestion  of  fishing  weights.  The  four 
birds  ingested  a  total  of  eight  lead 
fishing  sinkers.  The  study  postulated 
that  trumi>eter  swans  are  p^articularly 
susceptible  to  lead  poisoning  because 
they  feed  by  digging  up  large  amounts 
of  bottom  sediments  of  streams  and 
lakes,  and  ingesting  large  amounts  of 
plant  material  in  this  manner. 

3.  Mute  swans  ICygnus  olor).  Two 
studies  were  cited  that  examine 
mortality  in  mute  swans,  a  species 
introduced  into  the  Unites  States  that  Is 
similar  to  trumpeter  swans.  In  the  first 
study,  lead  fishing  weights  were  found 
(an  average  of  1 1  per  bird,  one  bird 
contained  43)  in  the  gizzards  of  16  out 
of  18  (88  p>ercent)  mute  swans  found 
dead  or  dving  along  the  Trent  River  In 
England  (Ref.  16).  The  mean 
concentration  of  lead  in  the  kidney  of 
these  swans  was  1,734  ppm  dry  weight. 
The  area  along  the  river  where  they  fed 
was  hea\-ily  contaminated  with  lead 
fishing  split  shot. 

Mute  swans  were  also  examined  along 
the  Thames  River  in  another  study  (Ref. 
1).  Cmt  of  94  dead  swans  examined,  57 
percent,  or  53  were  shown  to  have  died 
from  ingesting  fishing  weights.  The 
average  number  of  lead  sinkers  found  in 
the  gizzards  of  these  swans  was  seven. 
The  median  lead  level  in  the  hver  of 
these  swans  was  105  ppm  dry  weight 
and  908  ppm  dry  weieht  in  the  kidney. 

4.  Mississippi  sandhill  crane  (Cms 
canadensis  palla).  The  petitioners  also 
submitted  a  FWS  technical  bulletin 
which  reported  that  a  Mississippi 
sandhill  crane,  a  Federally  endangered 
species,  was  found  dead  on  the 
Mississippi  Sandhill  Crane  National 
Wildlife  Refuge  in  1992  due  to  lead 
poisoning  (Ref.  19).  The  lead 
concentration  in  the  crane's  liver  was 
69.41  ppm  wet  weight  (Ref.  18).  The 
objecl  found  in  the  gizzard  resembled 
lead,  was  triangular  in  shape  although 
fiattened,  and  approximately  8  by  10 
mm.  or  approximately  1/2  inch  in  size 
(Ref.  18).  Allhough  a  definitive 
identification  of  the  object  was  not 
made,  based  on  the  size  and  shape  of 
the  object,  the  bird  may  have  ingested 
a  lead  fishing  sinker. 

D.  Summary  cf  EPA  Response  to 
Petition  and  HDF  Lawsuit 

EPA  granted  the  petition  on  January 
14.  1993  (Ref.  22).  After  reviewing  the 
petition,  the  accompanying  studies,  and 
other  information  gathered  by  EPA.  the 
Agency  preliminarily  determined  that 
certain  load  fishing  sinkers  present  an 
unreasonable  risk  of  injur/  to 
waterbirds,  and  that  rulemaking  under 
section  6(a)  of  TSCA  to  ban  the 
manufacture,  processing,  and 
distribution  in  commerce  of  certain  lead 
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sinkers  would  be  necessary  to  protect 
against  that  risk.  EPA  informed  EDF  by 
letter  on  March  11.  1993,  that  it  was 
planning  to  issue  a  proposed  rule  to 
address  these  concerns  (Ref.  23), 

Despite  EPA's  expressed  intent  to 
issue  a  proposed  rule  to  address  the 
risks  posed  by  certain  lead  fishing 
sinkers,  including  regulatory  options 
more  stringent  than  the  labehng 
requested  in  the  petition,  EDF  sued  EPA 
on  March  15.  1993.  in  the  U.S.  District 
Court  for  the  District  of  Columbia, 
alleging  EP.'^'s  failure  to  promptly 
publish  a  notice  of  proposed  rulemaking 
undfT  section  6  of  TSC^  (Ref.  8). 

EPA  subsequently  informed  EDF  that, 
as  an  outgrowth  of  developing  the 
proposed  rule,  EPA's  preliminary 
analysis  indicated  that  not  only  were 
lead  fishing  sinkers  toxic  to  waterbirds. 
but  that  sinkers  made  of  some  other 
materials  likely  to  be  used  as  substitutes 
for  lead  in  sinkers  might  also  present 
uiu^asonable  risks  to  waterbirds  (Ref. 
24).  EPA  also  indicated  that  to  analyze 
these  other  risks  adequately,  the 
schedule  for  proposal  would  be  delayed 
until  January  1994. 

Based  on  EPA's  commitment  to  utilize 
its  best  efforts  to  issue  a  proposed  rule 
by  January  14.  1994,  to  ban  lead  in 
certain  fishing  sinkers.  EPA  and  EDF 
filed  a  joint  motion  for  continuance 
with  the  U.S.  District  Court,  requesting 
suspension  of  all  legal  proceedings  until 
late  January  1994  (Ref.  9).  The  court 
granted  this  motion  and  ordered  the 
panics  to  submit  a  joint  status  report  to 
the  court  by  January  21,  1994  (Ref.  20). 
In  accordance  with  EPA's  regulations 
for  issuing  a  regulation  under  section  6 
of  TSCA.  40  CFR  part  750.  EPA  is  now 
proposing  this  rule  under  section  6(a)  of 
TSCA  to  address  unreasonable  risk  of 
injury  to  waterbirds  (such  as  the 
trumpeter  swan,  common  loon,  and 
s<indhill  crane).  This  rule  as  proposed 
would  prohibit  the  manufacture 
(including  import),  processing,  and 
distribution  in  commerce  of  certain  size 
lead-  and  zinc-containing  fishing 
smkers  for  use  in  the  United  States.  The 
manufacture,  processing,  and 
distribution  in  commerce  of  these  lead- 
and  zinc -containing  fishing  sinkers 
solely  for  export  would  not  be 
prohibited 

In  granting  the  petition,  EPA  agreed  to 
examine  the  appropriateness  and 
feasibiUty  of  a  TSCA  section  6(a)(3) 
labeling  requirement  requested  by  the 
petitioners.  However,  EPA  believes  that 
a  labeling  provision  would  not 
adequately  reduce  the  unreasonable  risk 
of  injury  from  lead-  and  zinc-containing 
fishing  sinkers  to  waterbirds.  EPA 
believes  that  a  label  would  not  result  in 
a  sufficient  decline  in  consumer 


purchases  of  lead-  or  zinc-containing 
fishing  sinkers  such  that  waterbirds 
would  be  adequately  protected.  EPA 
also  believes  that  since  fishing  sinkers 
typically  become  deposited  in  the 
environment  accidentally,  (i.e.,  even 
when  carefully  handling  or  using 
fishing  sinkers,  they  may  be 
accidentally  lost  or  discarded  into  the 
environment),  labels  would  have  little 
affect  on  how  sinkers  are  used  in 
practice  and  would  not  significantly 
affect  the  environmental  risks  of  using 
sinkers. 

EPA  also  considered  a  number  of 
other  regulatory  options,  however,  the 
Agency  does  not  believe  those  options 
would  adequately  reduce  the 
unreasonable  risk  of  injury  to 
waterbirds.  A  further  discussion  of  all 
options  considered,  including  EPA's 
determination  why  labeling  would  be 
minimally  effective  in  this  case,  can  be 
found  in  Unit  VI.  of  this  preamble. 

If  EPA  finds  that  a  final  TSCA  section 
6  rule  is  warranted  after  evaluation  of 
the  public  comments  received,  the 
Agency  will  use  its  best  effort  to 
promulgate  such  a  regulation  within  3 
years  of  this  proposed  rule. 

E.  Summary'  of  EPA 's  Analysis  and 
Proposed  Rule 

EPA  based  this  proposed  regulatory- 
action  on  a  number  of  factors  such  as 
the  scientific  evidence  regarding  the 
toxicity  of  lead  and  zinc,  exposure  to 
fishing  sinkers,  the  economic 
consequences  of  the  rule  as  proposed, 
and  availability  of  substitutes.  These 
factors  are  discussed  further  in  Units 
in.,  rv..  and  V.  of  this  preamble. 

Extremely  low  amounts  of  lead  and 
zinc  adversely  affect  waterbirds.  Lead 
causes  damage  to  the  liver,  kidney  and 
central  ner\'ous  system,  and  adversely 
affects  reproduction  and  growth  in 
waterbirds.  Zinc  is  also  toxic  to 
waterbirds  and  can  damage  the  central 
nervous  system. 

Studies  have  shown  that  ex-posure  to 
both  lead  and  zinc  can  cause  death  in 
waterbirds.  Ingestion  of  a  small  sinker 
can  result  in  the  death  of  a  waterbird. 
Various  species  have  died  from 
ingestion  of  lead  fishing  sinkers  such  as 
sandhill  cranes,  trumpeter,  mute,  and 
tundra  swans,  and  common  loons  found 
in  different  areas  of  the  United  States. 

Waterbirds  may  ingest  fishing  sinkers 
for  a  number  of  reasons.  Small  sinkers 
(1  inch  and  under)  may  appear  most  hke 
pieces  of  grit  necessary  to  break  down 
food,  or  as  food  items  such  as  seeds 
which  waterbirds  ingest.  Waterbirds 
such  as  swans  may  ingest  sinkers  as 
they  sift  through  sediments,  and  loons 
may  ingest  sinkers  when  eating  fish 
with  attached  fishing  tackle,  or  pick  up 


sinkers  from  the  bottom  of  waterbodies. 
Lead  fishing  sinkers  up  to  and  including 
1  inch  have  been  found  in  the  gizzards, 
or  digestive  tracts  of  waterbirds.  Studies 
have  reported  cases  of  sinkers  ingestion 
in  birds  found  in  different  parts  of  the 
United  States. 

EPA  does  not  believe  that  the  use  of 
lead-  and  zinc-containing  sinkers  is 
essential.  Several  available  or 
commercially  viable  substitutes  for  lead 
and  zinc  sinkers  exist  which  are  less 
toxic  to  waterbirds  (e.g..  bismuth,  tin, 
antimony,  steel,  and  tungsten).  The 
economic  impact  (purchase  price  of 
sinkers)  of  the  proposed  regulation  on 
consumers  is  estimated  to  be  less  than 
S4.00  for  the  average  angler  per  year. 
This  is  minimal  in  comparison  to  other 
fishing  expenditures  such  as  rods,  reels, 
licenses,  etc. 

The  benefit  of  the  proposed  rule  is 
measured  in  tenns  of  number  of  sinkers 
removed  from  the  market  or  reduced  for 
exposure  to  waterbirds.  Each  sinker 
which  does  not  enter  the  environment 
reduces  the  number  of  sinkers  available 
for  ingestion  and  potential  waterbird 
mortality  or  death.  The  rule  as  proposed 
would  prevent  an  estimated  450  million 
lead-  and  zinc-containing  fishing 
sinkers  from  being  produced  each  year, 
and  potentially  from  entering  the 
environment. 

Not  only  would  the  proposed  rule 
serve  to  reduce  risks  posed  to 
waterbirds,  but  it  would  also  assist  in 
reducing  human  health  risk  to  home 
manufacturers  of  lead  fishing  sinkers. 
While  EPA  has  not  analyzed  the  risks  to 
human  health  due  to  tJie  manufacture  of 
lead  fishing  sinkers  at  home,  the  health 
effects  of  lead  are  well  documented. 
Lead  can  cause  learning  disabilities  in 
children,  miscarriages,  and  may 
contribute  to  hypertension  or  high  blood 
pressure.  Persons  who  make  lead 
sinkers  at  home  may  receive  harmful 
exposures  during  the  melting  and 
pouring  of  lead  through  the  inhalation 
of  dust  or  vapors. 

III.  Regulatory  Assessment 

A.  Lead 

Lead  is  a  soft,  bluish  metallic  element 
mined  from  rock  and  found  naturally  all 
over  the  world.  Its  malleabiUty.  low 
melting  point,  ease  of  processing, 
abundance,  low  cost,  density,  and 
durability  give  lead  good  functional 
value.  Accordingly,  it  has  been  used  to 
manufacture,  or  as  an  ingredient  in 
many  different  products  including 
paint,  gasoline,  batteries,  solder,  and 
radiation  shielding. 

Lead  affects  nearly  every  system  of 
the  human  body.  While  it  is  harmful  to 
individuals  of  all  ages,  lead  exposure  is 
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especially  detrimental  to  children, 
fetuses,  and  women  of  chiidbearing  age. 
Lead  enters  the  bloodstream  and  may 
cause  lead  poisoning,  a  disease  which 
can  cause  learning  disabilities,  interfere 
u-ith  growth,  cause  permanent  hearing 
and  visiiaJ  impairment,  and  cause  other 
damage  to  the  brain  and  nervous  system 
in  children.  In  large  doses,  lead  can 
cause  blindness,  brain  damage, 
convulsions,  and  even  de.alh.  Lead 
exposure  before  or  during  pregnancy 
can  affect  fetal  development  and  can 
cause  miscarriages.  In  adult  males,  lead 
exposure  may  contribute  to 
hypertension  and  infertility.  Both  adults 
and  children  can  receive  harmful 
exposures  to  lead  by  inhaling  the  fine 
dust  or  vapors  produced  when  sinkers 
are  made  at  home. 

As  indicated  in  Unit  II.  of  this 
preamble,  lead  exposure  may  produce 
harmful  effects  and  even  death  in 
wildhfe  as  well.  Lead  adversely  affects 
the  function  and  structure  of  the  kidney, 
central  nervous  system,  bones,  and 
production  and  development  of  blood 
cells  in  waterbirds.  Exposure  fo  lead  can 
cause  lead  poisoning  in  waterbirds, 
producing  conv-ulsions,  coma,  and 
death.  Waterbirds  may  be  directly 
exposed  to  lead  through  ingestion  of 
lead  fishing  sinkers. 

B.  Use,  Production,  and  Distribution  of 
Lpad  Sinkers 

Lead  is  also  used  fo  manufacture 
fishing  sinkers.  Sinkers  are  used  to 
assist  in  casting,  and  to  carry  the  fishing 
line  with  attached  lures  and  hooks  to  a 
certain  depth  in  the  water.  There  are  no 
uni\  ersal  sizes  or  shapes  of  lead  fishing 
sinkers  due  to  differences  in  the  type  of 
fish  being  sought,  the  equipment  being 
used,  and  the  environmental  conditions. 
However,  all  sinkers  are  attached  in 
some  manner  to  the  fishing  line,  and 
provide  weight  so  that  the  hook,  bait,  or 
lure  is  below  the  surface  of  the  water. 

The  sinkers  which  may  be  lost  or 
discarded  in  aquatic  (freshwater)  or 
terrestrial  habitats  vary  in  shape  and 
range  in  weight  from  1/100  of  an  ounce, 
to  8  ounces,  and  in  size  from  under  1/ 
16  inch  up  to  3  inches.  They  may  be 
round  split  shot,  or  triangular,  egg,  cone, 
fear-drop,  or  elongated  oval  shapes.  The 
Agency's  examination  focused  on  the 
types  of  sinkers  used  for  freshwater 
fishing,  which  include:  (1)  Split  shot,  |2) 
worm  weights,  (3)  egg  sinkers,  (4)  bass 
casting.  (5)  pyramid  sinkers,  (6)  rubber 
core.  (7)  pinch  grip,  and  (8)  slip  shot. 

EPA's  evaluation  also  focused  on 
sinkers  under  2  inches  in  length  or 
width  regardless  of  weight.  This  size 
was  chosen  because  the  Agency  believes 
this  size  sinker  would  be  the  largest 
readily  ingested  by  waterbirds,  and 


commonly  available  in  the  enx-ironment. 
It  is  estimated  that  approximately  2.500 
metric  tons  of  lead,  zinc,  and  brass 
sinkers  (over  98  percent  of  the  volume 
represented  by  lead),  an  estimated  480 
milhon  sinkers,  are  manufactured  each 
year  in  the  United  States  (Support 
Document  2\ 

Split  shot  sinkers,  a  round  sinker  with 
a  slice  through  a  small  portion  of  it,  are 
estimated  to  account  for  almost  half  of 
the  total  lead  sinker  market  in  terms  of 
numbers  of  sinkers.  Fishing  line  is 
placed  into  this  sliced  area  and  then  the 
sinker  is  "pinched"  onto  the  line.  The 
majority  of  lead  sinkers  produced  are 
equal  to  or  le<s  than  1  inch  in  any 
dimension. 

Fewer  than  10  major  manufacturing 
companies  account  for  most  of  the 
domestic  production  of  lead  fishing 
sinkers.  Production  by  individuals  at 
home  (home  manufacturers)  is 
estimated  fo  be  substantial.  Home 
manufacturers  buy  lead  ingots,  which 
are  available  at  retail  stores  or  through 
catalogues,  melt  the  lead,  and  then  pour 
it  into  mold.s  Home  manufacturers 
either  use  these  sinkers  for  their 
personal  use,  or  they  sell  these  lead 
sirJcers  within  the  local  are.a  to  other 
persons,  or  retailers,  such  as  fishing 
tackle  stores  (Supp>ort  Document  2). 
Home  manufacture  for  sale  is  referred  to 
as  the  "cottage  industry"  in  this 
proposed  rule.  The  majority  of  home 
manufacturers  produce  non-split  shot 
fishing  sinkers.  It  is  estimated  that 
between  .8  and  1.6  million  anglers  may 
produce  their  own  lead  sinkers. 

Lead  fishing  sinkers  are  imported  into 
the  United  States  in  small  volumes.  The 
amount  of  lead  fishing  sinkers  exported 
each  year  is  also  minimal. 

Lead  fishing  sinkers  are  distributed 
from  manufacturing  companies  to  large 
retail  establishments  directly,  or  are 
furnished  to  a  distributor  wbo  then 
supplies  sinkers  to  smaller  retailers. 
Distributors  range  from  individuals  to 
national  di.stribution  operations.  A 
significant  amount  of  lead  fishing 
sinkers  is  also  supplied  dirertly  fo  mail- 
order companies  for  purchase  by 
individuals  through  a  catalogue.  It  is 
estimated  that  there  are  currently  31 
million  freshwater  anglers  nationwide. 

C.  EPA 's  Concerns 

The  studies  cited  by  the  petitioners 
are  supported  by  other  studies  in 
showing  that  lead  fishing  sinkers  have 
been  ingested  by  a  number  of  different 
species  of  waterbirds  in  various  parts  of 
the  country,  and  have  caused  mortality 
of  those  birds.  This  is  not  a  localized 
occurrence,  nor  has  only  one  tvpe  of 
lead  sinker  been  ingested.  However,  no 
matter  the  specific  tvpe  of  sinker,  lead 


is  toxic  and  produces  adverse  effects  in 
avian  species. 

EPA  recognizes  that  United  States 
waterbird  populations  migrate  to  other 
countries  and  can  potentially  ingest 
fishing  sinkers  that  are  exported  from 
the  United  States.  Although  EPA  is 
concerned  about  adverse  effects 
exported  sinkers  may  have  on  migratory 
waterbirds.  EPA  does  not  at  this  time 
have  information  indicating  that  use  of 
exported  fishing  sinkers  poses  an 
unreasonable  risk  to  waterbird 
populations  in  the  United  States. 
Therefore.  EPA  is  not  taking  action  at 
this  time  to  prohibit  the  export  of  lead- 
or  zlnc-containino  fishing  sinkers. 

EPA  is  required^  under  TSCA  section 
6  to  examine  substitutes  when  exploring 
regulatory  actions  concerning  chemical 
substances  or  mixtures.  In  the  course  of 
its  analysis,  the  Agency  discovered  that 
some  substitute  materials  for  lead 
fishing  sinkers  could  also  pose  an 
unreasonable  risk  of  injury  to 
waterbirds.  There  is  evidence  that  zinc, 
a  material  presently  used  in  fishing 
sinkers,  can  cause  waterbird  mortafity 
based  on  a  study  involving  mallards 
(Support  Document  1).  Brass  contains  a 
notable  amount  of  lead  and  zinc  (as 
much  as  8  and  20  percent  by  weight 
respectively),  as  well  as  copper, 
aluminum,  and  antimony.  Ehie  to  the 
low  concentrations  at  which  lead  and 
zinc  produce  toxic  effects  in  waterbirds, 
EPA  believes  that  brass  fishing  sinkers 
could  also  present  an  unreasonable  risk 
of  injury  fo  waterbirds  EPA  is 
concerned  that  unless  the  Agency  takes 
action  fo  address  these  other  fishing 
sinkers  (e.g..  zinc  and  b.^ass),  the  rule 
would  not  reduce  risk  sufficiently. 
Therefore,  the  Agency  is  proposing 
restrictions  on  all  sinkers  containing 
lead  and  zinc  of  a  size  that  are  ingestible 
by  waterbirds,  as  a  necessary  measure  fo 
prevent  future  exposures  and  mortality 
fo  those  species. 

EPA  is  also  concerned  about  potential 
human  e.xposures  resulting  from  the 
home  manufacture  of  lead  fishing 
sinkers.  While  the  Agency  has  not 
characterized  or  determined  the  extent 
of  human  exposure,  EPA  is  aware  that 
individuals  and  their  family  members 
may  be  exposed  fo  potentially  harmful 
airborne  lead  particles  or  vapors  while 
pouring  lead  info  lead  fishing  sinker 
molds.  As  discussed  previously  in  this 
unit,  lead  can  cause  learning 
disabilities,  impaired  hearing,  and 
behavioral  changes  in  children,  and 
hypertension  and  miscarriages  in  adults 
EPA  is  concerned  about  exposures  to 
lead,  particularly  lead  poisoning  in 
young  children,  and  in  conjunction  with 
other  Federal  Agencies,  has  established 
a  National  Lead  Information  Center  For 
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more  information,  persons  may  call  1- 
800-LEADFYl  (532-3394). 

This  proposed  rule,  if  implemented, 
may  also  reduce  potential  human 
exposures.  As  proposed.  EPAs  rule 
would  prohibit  the  manufacture  of  lead 
fishing  sinkers  by  persons  at  home 
(home  manufacturers  and  the  cottage 
industry).  These  parties  are  included  in 
the  provisions  of  the  rule  because  of  the 
potential  for  human  exposure,  and 
because  EPA  beUeves  that  a  lead  sinker, 
whether  manufactured  at  home  or  by  a 
large  manufacturer,  presents 
unreasonable  risks  to  waterbirds  when 
discarded  in  the  environment.  The  rule 
as  propHjsed.  would  also  prohibit  the 
production  of  fishing  sinkers  by 
indinduals  who  purchase  lead  shot 
(ammunition),  and  cut  a  groove  in  the 
shot  creating  a  split  shot  fishing  sinker. 
This  activity  would  be  considered 
processing  for  the  purposes  of  the  rule. 

D  Hazard  to  Waterbirds 

For  more  detailed  discussion  of  the 
studies  reviewed  by  EPA  and  utilized  in 
the  discussion  presented  in  Units  III.D. 
and  III.E.  of  this  preamble,  see  Support 
Document  1  ("Ecological  Hazard  and 
Exposure  Assessment  of  Lead  Fishing 
Weights  to  Birds").  Although  zinc- 
containing  and  brass  fishing  sinkers  are 
subject  to  the  provisions  of  this 
proposed  rule,  they  are  presented  here 
as  substitutes  for  lead  sinkers  due  to  the 
manner  in  which  EPA  conducted  its 
analysis.  EPA's  investigation  examined 
the  to.xicity  of  substitutes  and  compared 
their  toxicity  to  lead.  Those  substitutes 
found  to  be  toxic  (i.e..  zinc  and  brass) 
are  also  subject  to  this  proposed 
ri'gulator>'  action. 

1   Summary.  EPA's  evaluation 
primarily  focus<Hi  on  routes  of  exposure 
involving  du-ect  ingestion  of  fishing 
sinkers  by  waterbirds.  but  also 
considered  uptake  (not  ingestion)  and 
toxicity  of  metals  contained  in  fishing 
sinkers  to  birds  and  aquatic  organisms 
in  laboratory  studies.  EPA  also 
examined  the  toxicity  of  lead  and  other 
sinker  materials  to  mammalian  species 
(rats  and  mice)  to  determine  if  there 
were  additional  risks  to  other  organisms 
in  the  environment 

Based  on  the  conclusions  of  EPA's 
analysis  which  examined  existing 
studies  and  laboratory  data,  zinc,  and 
brass  (with  and  without  lead)  could 
potentially  result  in  greater  toxicity  to 
aquatic  organisms  (fish,  invertebrates 
and  algae)  than  lead.  Copper  is  also 
toxic  to  aquatic  organisms,  however, 
copper  metal  may  be  less  bioavailable  in 
the  environment  because  it  can  easily 
bind  with  materials  such  as  sediment  or 
organic  particulate  matter  which  would 
ser%  e  to  mitigate  copper's  toxicity  to 


aquatic  organisms.  The  toxicity  of  lead 
and  zinc  to  aquatic  organisms  in 
freshwater  may  also  be  mitigated  to 
some  degree,  although  to  a  lesser  extent 
than  copper.  Available  studies  indicate 
that  other  substances  used  in  fishing 
sinkers  (i.e.,  bismuth,  tin.  tungsten, 
steel,  and  antimony)  are  less  toxic  to 
aquatic  organisms  than  lead. 

In  comparing  toxicities  to  avian 
species  (mainly  mallard  ducks),  zinc, 
brass,  tin,  copper,  bismuth,  tungsten, 
steel,  and  antimony,  would  be  less  toxic 
than  lead.  However,  zinc  is  toxic  at  very 
low  levels,  and  has  been  shown  to 
produce  zinc  intoxication,  and  mortality 
of  waterbirds  (mallards). 

With  regard  to  toxicity  to  mammals 
(rats  and  mice),  bismuth,  tungsten,  steel, 
and  tin  are  less  toxic  than  lead,  while 
zinc,  antimony,  copper,  and  brass,  are 
more  toxic  to  mammals  than  lead. 

EPA  beheves  that  polypropylene, 
terpene  resin  putty,  and  iron  (also 
potential  sinker  substitutes)  are  less 
toxic  than  lead  to  aquatic,  avian,  and 
mammalian  species. 

2  Toxicity  of  lead.  Lead  causes 
adverse  effects  to  birds  through  a  variety 
of  aquatic  and  terrestrial  pathways.  Lead 
is  neither  beneficial  nor  essential  to 
animals,  and  studies  commonly  show 
its  metabohc  effects  on  birds  to  be 
adverse.  The  metal  may  cause  several 
sublethal  effects  such  as  adversely 
modif>ing  the  function  and  structure  of 
kidney,  bone,  the  central  nervous 
system,  and  the  production  and 
development  of  blood  cells.  It  produces 
adverse  behavioral,  biochemical, 
histopathological,  neuropsychological, 
fetotoxic.  teratogenic,  and  reproductive 
effects.  Ingested  lead  can  impair 
antibody  production  and  lower  numbers 
of  white  blood  cells  and  spleen  plaque- 
forming  cells  in  mallards.  Severe 
damage  to  the  central  nervous  system 
results  in  stupor,  convulsions,  coma, 
and  death.  Other  signs  of  lead  poisoning 
include  loss  of  appetite  (and  resulting 
weight  loss),  lethargy,  weakness, 
emaciation,  drooped  wings,  green  liquid 
feces,  impaired  locomotion  and  an 
inability  to  fly,  and  impaired  balance 
and  depth  perception.  Fat  deposits  in 
the  body  are  eventually  exhausted,  and 
there  is  a  marked  atrophy  of  the  bird's 
pectoral  muscles.  There  is  a  definite 
progression  of  s^Tnptoms  after  sinkers 
are  ingested,  ending  in  most  cases  in 
death. 

After  ingestion,  load  sinkers  are 
reduced  in  size  and  shape  by 
dissolution  in  the  acidic  environment  of 
the  digestive  system  such  as  the 
stomach,  as  well  as  the  physical 
grinding  in  the  gizzard.  Soluble  toxic 
salts  are  formed  that  are  absorbed  into 
the  circulatory  system  causing  toxicosis. 


neurological,  and  behavioral  changes, 
and  eventual  death.  Once  lead  passes 
through  the  gut  it  binds  to  red  blood 
cells.  It  is  stored  in  bones  and  soft 
tissues,  and  is  excreted  in  the  bile  to  the 
small  intestine  and  feces.  Dietary 
deficiencies  in  calcium,  iron,  zinc, 
copper,  vitamin  E,  thiamin,  phosphorus, 
magnesium,  fat.  protein,  minerals,  and 
ascorbic  acid  or  diets  low  in  these 
components,  may  increase  absorption  of 
lead,  and  thus,  its  toxic  effects. 

The  level  of  lead  in  the  blood  of 
waterbirds  considered  toxic  by  most 
researchers  is  0.5  ppm.  and  toxic 
symptoms  may  begin  to  appear  at  0.2 
ppm  lead.  The  level  of  lead  in  the  liver 
that  is  considered  to  be  lethal  to 
waterbirds  is  5.0  ppm  or  more  (3  to  4 
micrograms  per  gram  (ug/G)  expressed 
as  wet  weight,  or  10  to  14  ug/G 
expressed  as  dry  weight). 

For  some  sensitive  species  of  birds, 
survival  was  reportedly  reduced  at  lead 
doses  of  75  to  150  ppm  body  weight; 
reproduction  was  affected  at  dietary 
levels  of  50  ppm.  Sublethal  signs  of  lead 
poisoning  were  present  at  doses  of  7.5 
ppm  body  weight.  Mortality  in 
waterbirds  is  usually  caused  at  dose 
concentrations  of  20  to  40  ppm  of  lead 
in  experimental  studies,  and  lethal 
levels  range  from  doses  of  5  to  80  ppm 
of  lead.  In  1  study,  16  mallard  diicks  (11 
males  and  5  females)  received  2  number 
4  lead  shot.  This  dose  resulted  in  mean 
lead  levels  in  the  Uver  of  32.16  ppm 
(wet  weight)  in  the  males,  and  13.85 
ppm  (wet  weight)  in  the  females,  and 
blood  lead  levels  of  3.47  ppm  in  the 
males,  and  4.15  ppm  in  the  females. 
Thus,  ingesting  only  two  lead  shot  can 
result  in  blood  and  liver  levels 
considerably  higher  than  those  reported 
to  be  lethal. 

EPA  examined  lead  shot  in  its 
analysis  because  there  is  a  substantial 
body  of  information  concerning  this 
form  of  lead  (fate,  transport,  and 
distribution  in  the  environment),  and  its 
toxicity  may  be  similar  in  some  cases  to 
those  for  lead  fishing  sinkers.  Younger 
birds  and  waterfowl  are  more 
susceptible  to  lead  from  shot  or  sinkers 
than  older  animals.  A  single  shot  or  two 
swallowed  with  food  or  taken  up  as  grit 
in  the  gizzard  of  birds  may  introduce 
enough  lead  into  the  bloodstream  to  be 
fatal.  Based  on  this  information,  EPA 
scientists  believe  that  a  single  fishing 
sinker  which  is  usually  larger  and 
typically  contains  much  more  lead  than 
a  single  shot,  could  be  fatal  to 
waterbirds.  Death  of  waterbirds  follows 
exposure  to  lethal  amounts  of  lead  by  an 
average  of  2  to  3  weeks.  During  this 
time,  affected  birds  become  less  mobile, 
are  limited  in  their  ability  to  forage  for 
food  and  seek  cover,  tend  to  avoid  other 
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birds,  and,  as  a  result,  become 
increasingly  susceptible  to  predators, 
adverse  climate  changes,,  and  other 
causes  of  mortality. 

It  is  very  difficult  to  derive  a  dose- 
response  relationship  for  lead  fishing 
sinkers.  No  studies  were  found  in  which 
increasing  doses  of  lead  were  given  to 
laboratory  bird  species  that  would 
enable  a  concentration-response  curve 
to  be  derived.  EPA  believes  that  it  is 
difficult  to  determine  such  a  dose- 
response  level  due  to  a  number  of 
factors,  such  as  species,  age,  size,  sex  of 
the  bird,  diet  habits,  and  time  of  year. 
However,  based  on  available  studies, 
and  the  similarity  between  lead  fishing 
sinkers  and  lead  shot.  EPA  believes  that 
ingestion  of  the  smallest  lead  fishing 
sinker  (1/lOOth  of  an  ounce)  is  sufficient 
to  cause  adverse,  and  even  lethal  effects 
in  waterbirds. 

3.  Toxicity  of  substitutes.  To 
determine  the  effect  of  lead  fishing 
sinker  substitutes  on  the  environment, 
EPA  evaluated  their  toxicity  to 
terrestrial  (rats,  mice,  and  ducks)  and 
aquatic  organisms  (fish,  oysters, 
crustaceans,  clams,  worms,  insects,  and 
algae)  using  available  studies.  However, 
EPA  believes  avian  species  are  most 
likely  to  be  directly  exposed  to  fishing 
sinkers  (by  ingestion)  and  therefore 
become  adversely  affected. 

The  possible  substitute  metals 
examined  in  available  studies,  as 
individual  metals  or  in  combination 
with  other  metals,  which  were 
compared  to  lead  were  steel,  zinc, 
tungsten,  tin  (inorganic  form), 
antimony,  copper,  bismuth,  brass 
without  lead  (zinc/copper,  assumed  to 
be  a  50/50  alloy),  and  brass  with  lead 
(zinc/copper/lead  inia  12  percent/80 
percent/8  percent  alloy)-  No  avian 
toxicity  information  was  discovered  for 
tungsten,  information  on  the  toxicity  of 
bismuth  to  avian  and  aquatic  species 
was  not  found,  and  no  mammalian  or 
aquatic  toxicity  information  was  found 
for  steel.  No  aquatic,  avian,  or 
mammalian  toxicity  information  was 
found  for  other  substitutes  such  as 
polypropylene,  and  terpene  resin  putty, 
and  no  toxicity  information  for  aquatic 
or  avian  species  on  iron  was  found. 
The  hazards  of  these  substitutes, 
based  on  available  data,  to  aquatic 
invertebrates,  fish,  and  algae,  and  to 
birds  and  mammals  were  compared 
with  lead,  to  determine  if  they  were  any 
more  or  less  toxic  than  lead,  the 
Agency  did  not  evaluate  the  direct 
ingestion  of  sinkers  by  fish  or  other 
aquatic  organisms,  which  is  assumed  to 
be  low  in  frequency.  Measured 
endpoints  in  the  aquatic  toxicity 
analysis  were  lethality  or  death  (acute 
exposure),  reduction  in  cell  numbers 


(algal  tests),  and  changes  in 
reproduction/ growth  (chronic 
exposure).  Measured  endpoints  in  the 
terrestrial  tests  were  lethality  (LDso). 
changes  in  reproduction,  the  lowest 
published  toxic  dose,  and  the  lowest 
pubhshed  lethal  dose  These  laboratory 
effects  were  extrapolated  to  what  could 
occur  in  the  environment  were  these 
substitutes  to  be  used  in  place  of  lead. 

a.  Substitutes  subject  to  regulatory 
action.--\.  Zinc.  Zinc  is  more  toxic  to 
aquatic  organisms  (fish  and  crustaceans) 
than  lead,  may  be  bioconcentrated  by 
invertebrates  (insects  and  oysters)  and 
algae,  and  may  be  more  bioavailable  to 
aquatic  organisms.  EPA  believes  that 
environmental  conditions  could 
mitigate  the  toxicity  of  zinc  to  a  certain 
extent  in  freshwaters  to  aquatic 
organisms  because  it  is  more  soluble 
than  lead. 

Zinc  is  toxic  to  mammals  (rats  and 
mice)  and  avian  species.  In  one  study, 
15  mallard  ducks  were  dosed  with  8 
number  6  zinc  shot.  Three  of  the  dosed 
ducks  died  within  30  days,  with  an 
average  time  to  death  of  20  days.  Weight 
loss,  also  a  symptom  of  lead  poisoning, 
was  associated  with  zinc  ingestion.  Two 
of  the  3  mallards  that  died,  and  10  of  the 
12  surviving  mallards  developed 
evidence  of  zinc  intoxication  before  the 
end  of  30  days.  These  signs  began  with 
stumbling  while  walking,  and 
progressed  to  an  inability  to  run,  a 
complete  loss  of  muscular  control  of  the 
legs,  loss  of  the  ability  to  move  wings 
normally,  and  spasmodic  movement  of 
wings.  Birds  showing  signs  of  zinc 
intoxication  would,  as  with  lead 
intoxication,  be  more  susceptible  to 
predation. 

li.  Brass.  It  is  problematic  to 
determine  the  aquatic  and  terrestrial 
toxicities  of  brass  wKh  and  without 
lead,  because  of  the  difficulty  of 
apportioning  the  toxic  contribution  of 
each  metal  (zinc,  copper,  and  lead)  to 
the  overall  "total  toxicity"  of  each  alloy. 
Each  metal  may  not  contribute  equally 
to  the  total  toxicity  of  the  alloy  and  the 
total  to.xicity  may  not  be  an  average  of 
the  individual  metal  to.xicities.  Total 
toxicity  of  the  alloy  can  be  less  than  the 
sum  of  the  parts,  or  more  than  additive 
(i.e.,  synergistic).  Mixtures  of  zinc  and 
copper  are  generally  more-than-additive 
in  aquatic  toxicity  to  a  number  of 
different  freshwater  and  marine  fish  and 
invertebrates.  There  is  some  evidence 
that  zinc  and  lead  mixtures  may  also  be 
more-than-additive  to  some  marine 
invertebrates.  In  addition,  the  alloys 
may  vary  in  the  percentage  of  a 
particular  metal  present.  Also,  the 
individual  metals  may  leach  into 
aquatic  environments  and  at  different 
rates. 


The  aquatic  toxicity  and  fate  of  a  brass 
dust  consisting  of  copper,  zinc,  and  lead 
(as  an  impurity)  was  studied.  Daphnid 
crustaceans  that  were  tested  died,  and 
the  growth  of  algae  was  adversely 
affected  after  exposure  to  brass  dust  in 
a  laboratory  study.  The  brass  mixes  with 
and  without  lead  was  more  toxic  to 
aquatic  organisms  than  lead  alone 
assuming  that  each  metal  contributed  to 
the  total  toxicity  of  the  alloy,  based  on 
the  percentage  of  each  metal  in  the 
alloy.  Brass  with  and  without  lead  was 
calculated  to  be  more  toxic  to  mammals 
(rats  and  mice)  than  lead  alone. 

Even  though  the  toxicity  of  brass  to 
waterbirds  has  not  been  tested,  based  on 
the  toxicity  of  lead  and  zinc,  brass  with 
and  without  lead  would  also  be  very 
toxic  to  waterbirds. 

b.  Substitutes  not  subject  to  regulatory 
action. --i.  Steel.  No  adverse 
foxicological  effects  (mortality)  from 
steel  have  been  indicated  as  a  result  of 
a  research  program  conducted  by  the 
rVVS  to  replace  lead  shot  with  steel 
shot,  which  examined  relative  toxicity 
to  ducks  of  five  proposed  substitute  shot 
metals.  Fifteen  mallards  were  dosed 
with  eight  number  6  teflon-coated  steel 
shot.  No  mortahties  or  significant  body 
weight  losses  were  reported  over  the 
30-day  study  period.  In  contrast,  all  15 
mallards  dosed  with  8  number  6  lead 
shot  died  within  15  days,  and  an 
average  22  percent  of  their  body  weight 
was  lost.  No  information  was  found 
regarding  the  toxicity  of  steel  to  aquatic 
and  mammalian  organisms.  However, 
EPA  believes  that  steel  would  have  low 
potential  toxicity  to  those  species. 

ii.  Tin.  Tin.  in  the  inorganic  form,  is 
generally  much  less  toxic  to  aquatic 
organisms  (crustaceans  and  fish)  than 
lead  because  of  its  low  solubility,  poor 
absorption,  low  uptake  rate,  and  rapid 
excretion.  Based  only  on  limited 
information,  it  appears  that  tin  is  also 
much  less  toxic  to  waterbirds  (mallards) 
and  mammals  than  lead.  No  mortality 
was  reported,  over  30  days,  in  mallards 
exposed  to  8  number  6  tin  shot.  Body 
weight  losses  in  treated  birds  were  not 
significantly  different  from  control 
birds. 

iii.  Antimony.  Laboratory  studies 
indicate  that  antimony  is  less  toxic  to 
aquatic  organisms  such  as  fish, 
crustaceans,  worms,  and  algae  than 
lead.  Even  though  antimony  is  not 
considered  to  be  persistent,  it 
bioaccumulates  in  invertebrates,  but  not 
in  fish  Laboratory  data  indicate  that 
antimony  is  more  toxic  to  mammals 
(rats  and  mice)  than  lead.  No 
information  was  found  which  indicates 
that  antimony  is  toxic  to  avian  species. 

iv.  Copper  Laboratory  studies 
indicate  that  copper  is  more  toxic  to 
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aquatic  organisms,  such  as  fish, 
crustaceans,  and  algae  than  lead. 
Howover.  the  Agency  believes  that 
copf)er  may  act  differently  in  the 
environment  than  in  laboratory'  studies 
due  to  the  physical  and  chemical  nature 
of  the  aquatic  ecosystem.  EPA  believes 
that  environmental  conditions  in 
freshwaters  where  substitute  fishing 
sinkers  would  hkely  be  used,  would 
mitigate  the  toxicity  of  copper  metal  (as 
cupric  ions)  to  aquatic  organisms. 
Copper  chemistry,  availabiHty.  and 
m(A)ility  in  surface  waters  is  complex. 
but  the  cupric  ion  has  been  found  to  be 
highly  reactive  to  many  inorganic  and 
organic  constituents  of  natural  waters, 
and  the  proportion  of  copper  present  as 
the  free  cupric  ion  is  generally  low.  For 
example,  moderate  to  strong  complexes 
and  precipitates  of  carbonates, 
phosphates,  amino  acids,  and  humates 
are  formed.  Cupric  ions  are  readily 
absorbed  onto  surfaces  of  suspended 
solids.  These  inorganic  and  organic 
copper  and  precipitates  are  generally 
less  toxic  than  free  cupric  ions  and  tend 
to  reduce  the  total  toxicity  of  copper. 

Toxicity  of  copper  to  avian  species 
such  as  mallards  is  less  than  lead.  In  1 
study  where  24  mallards  were  dosed 
with  8  number  6  copper  shot,  1  death 
occurred  after  41  da>-s,  but  the  authors 
concluded  that  this  death  could  not  be 
attributed  to  the  copper  pellet.  Metallic 
copper  was  also  viewed  as  non-toxic  to 
mammals  in  this  study.  However, 
studies  indicate  that  many  copper  salts 
are  highly  toxic  to  mammals,  and 
copper  is  more  toxic  to  mammals  than 
lead. 

V.  Bisiniith.  No  aquatic  toxicity  or 
avian  toxicity  studies  were  found 
regarding  bismuth.  EPA  has  no 
information  to  indicate  that  bismuth  is 
toxic  to  avian  sf)ecies.  However, 
information  on  the  toxicity  of  bismuth 
to  mammals  (rats  and  mice)  is  available. 
The  lethal  dose  of  bismuth  (chloride 
oxide  salt)  to  50  percent  of  rats  tested 
is  much  higher  than  that  for  lead. 

vi.  Tungsten.  Tungsten  was  found  to 
have  low  toxicity  to  aquatic  organisms 
(crustaceans  and  algae).  EPA  found  no 
information  which  indicates  that 
tungsten  is  toxic  to  avian  species.  The 
toxicity  of  tungsten  to  aquatic  organisms 
(daphnids  and  algae),  and  mammals 
(rats)  is  less  than  lead  based  on 
laboratory'  studies. 

vii.  Iron.  No  aquatic,  or  avian  toxicity 
information  or  studies  could  be  found 
for  iron,  EPA  found  no  information 
which  indicates  that  tungsten  is  toxic  to 
aquatic  organisms  or  avian  species.  The 
toxicity  of  iron  chloride  and  iron  sulfate 
to  mammals  (rat)  was  examined.  Both 
forms  of  iron  exhibited  low  toxicity  to 


rats  based  on  lethal  (LD50I  and  lowest 
toxic  dose  data. 

viii  Terpene  resin  putty.  No  aquatic, 
avian,  or  mammalian  toxicity 
information  or  studies  could  be  found 
for  terpene.  EPA  found  no  inform.ation 
which  indicates  that  terpene  resin  putty 
is  toxic  to  avian  species.  However, 
terpene  resin  putty  contains 
approximately  92  percent  tungsten. 
Based  on  the  low  toxicity  of  tungsten  to 
aquatic  and  mammalian,  EPA  believes 
that  terpene  resin  putty  may  also 
present  a  low  potential  toxicity  to  these 
species. 

ix.  Polypropylene.  No  aquatic,  avian 
or  mammalian  toxicity  information  or 
studies  could  be  found  for 
polypropylene.  Polypropylene  is  a 
polymer  and  has  a  high  molecular 
weight.  EPA  believes  that  this  property 
would  mitigate  the  transport  of 
polypropylene  through  biological 
membranes,  tissues,  and  cells  of  the 
gizzard  or  gut  of  avian  species. 
Therefore,  the  polypropylene  would  not 
be  absorbed  and  bioaccumulated  by 
organisms  such  as  waterbirds,  but  rather 
would  be  excreted  after  passage  through 
the  digestive  system.  EPA  believes  that 
polypropylene  would  present  a  low 
potential  toxicity  to  avian,  aquatic,  and 
mammalian  species. 

E.  Exposure 

1.  Summary.  Fishing  sinkers  are  used 
throughout  the  United  States,  easily  lost 
or  discarded  into  the  environment  and, 
therefore,  are  available  for  exposure  to 
waterbirds.  Sinkers  may  be  found  in 
areas  fished,  such  as  along  shorelines, 
embankments,  rock  barriers,  and  piers. 
Sinkers  may  be  lost  in  aquatic  habitats 
if  the  hook  or  line  gets  tangled  in  weeds 
or  other  obstructions,  and  when  the  line 
breaks,  sinkers  may  still  be  attached  or 
fall  off  the  line.  Sinkers  may  also  be  lost 
or  discarded  in  terrestrial  habitats  if 
dropped  by  anglers.  Any  sinker 
discarded  in  these  areas  could  easily  be 
ingested  by  waterbirds  feeding  on  seeds 
or  other  vegetative  matter. 

For  example,  a  recent  study  involving 
a  lake  dredging  project  that  focused  on 
lead  shot  in  upstate  New  York,  reported 
that  for  a  period  of  5  months  in  1990, 
the  average  number  of  fishing  weights 
extracted  from  the  lake's  sediment 
during  dredging  was  4.2  per  day.  The 
lake  is  approximately  60  acres  in  size 
and  125  cubic  meters  of  sediment  were 
dredged  each  day. 

An  area  along  the  river  Trent  in 
England,  where  one  of  the  studies  took 
place  that  examined  lead  fishing  sinker 
ingestion  by  mute  swans,  was  heavily 
fished  and  contaminated  with  lead 
sinkers.  Over  a  100  meter  stretch  near 


the  river,  1.100  lead  split  shot  sinkers 
were  collected  by  2  persons  in  1  hour. 

Another  study  which  examined 
deposition  of  lead  split  shot  by  anglers 
in  South  Wales  and  in  England  reported 
that  a  range  of  5  to  300  sinkers  per 
square  meter  were  found  in  the  water 
along  the  shoreline,  and  along  the  bank 
of  several  small  ponds  and  lakes.  The 
authors  calculated  that  each  person 
fishing  dropped  4  to  7  sinkers  per  visit 
to  the  waterbody.  While  this  area  in 
Great  Britain  may  experience  heav7 
fishing  pressure,  it  further  demonstrates 
that  sinkers  enter  the  environment,  and 
can  be  available  for  exposure  to 
waterbirds. 

Sinkers  may  be  accidentally  dropped 
along  the  shoreline,  or  can  be  caught  on 
items  in  the  water,  such  as  waterside  or 
submerged  branches  and  vegetation. 
Waterbirds  may  intentionally  pick  them 
up,  mistaking  them  for  seeds,  or  to  use 
them  as  grit  (materials  birds  use  to  aid 
in  digestion  such  as  small  pebbles),  or 
may  inadvertently  ingest  them  along 
with  food  such  as  discarded  bait  fish 
with  a  line  and  sinker  attached.  It  is 
necessary  for  birds  to  pick  up  and  use 
grit  to  grind  up  food  items  because  birds 
lack  teeth. 

Fishing  sinkers  discarded  in  shallow 
areas  of  aquatic  habitats  are  readily 
available  for  ingestion  by  waterbirds  for 
perhaps  several  years.  Lead  sinkers 
persist  in  the  environment  and  may  not 
completely  degrade  for  a  period  of  at 
least  100  to  300  years.  Zinc  and  brass 
sinkers  would  also  remain  in  the 
environment  for  many  years. 

Natural  deposition  and  sedimentation 
processes  operate  to  eventually  cover 
the  discarded  sinkers  with  detritus  and 
sediments.  However,  activities  such  as 
boating  or  dredging  may  disturb 
sediments  and  uncover  discarded 
sinkers.  Also,  receding  water  levels  due 
to  drought,  tidal  effects,  natural 
subsidence,  or  intentional  drawdowns 
would  make  sinkers  readily  available. 

The  size  of  the  waterbird,  especially 
the  size  of  the  gizzard  or  esophagus  may 
determine  the  size  of  the  fishing  sinker 
that  can  potentially  be  swallowed. 

EPA  believes  that  larger  birds  such  as 
sandhill  cranes  could  swallow  sinkers 
which  are  2  inches  in  diameter, 
however,  smaller  sinkers  (1  inch  and 
under)  would  be  more  readily  ingested 
by  most  species.  The  Agency  believes 
that  sinkers  1  inch  or  less  more  closely 
resemble  food  sources  or  pieces  of  grit. 

Limited  data  are  available  regarding 
the  size  of  fishing  sinkers  ingested  by 
waterbirds.  WTiile  sinkers 
approximately  1/4  inch  [7  mm)  in 
diameter  have  been  found  in  the  gizzard 
of  common  loons,  EPA  believes  that 
these  sinkers  were  probably  larger  when 
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initially  ingested.  This  is  because 
sinkers  are  eroded  in  the  gizzard  by  the 
mechanical  grinding  of  the  sinker  with 
other  materials  such  as  grit,  and 
chemically  by  acidic  substances  present 
in  the  gizzard  or  digestive  tract.  As  the 
sinker  is  broken  down  and  the  metal 
materials  are  rubbed  from  the  sinker 
surface,  lead,  zinc,  or  other  metals  are 
released  into  the  bloodstream,  tissues, 
and  organs  of  the  bird.  Even  if  a  fishing 
sinker  is  excreted  from  a  bird  after  it  has 
been  ground  down  to  a  small  size,  the 
lead  already  absorbed  into  the  tissue  of 
the  bird  could  still  cause  adverse  effects 
and  death. 

A  scientist  who  has  studied  lead 
poisoning  in  common  loons  has  found 
lead  sinkers  up  to,  and  including  1  inch 
in  length  in  the  gizzard  of  common 
loons  which  died  from  lead  poisoning. 
These  particular  sinkers  ingested  appear 
to  be  worm  weights,  egg  sinkers,  and 
bass  casting  sinkers.  Lead  jigs  were  also 
found  in  these  common  loons. 

The  frequency  of  ingestion  of  sinkers 
may  differ  between  species,  geographic 
region,  and  time  of  year.  Data  are  not 
currently  available  to  determine  to  what 
e.xtent  ingestion  of  lead  or  other  fishing 
sinkers  is  incidental,  accidental,  or 
selected. 

The  number  of  lead-  or  zinc- 
containing  sinkers  that  waterbirds  are 
likely  to  ingest  cannot  be  quantified. 
There  are  differences  among  species  of 
waterbirds,  variations  in  feeding, 
mating,  and  migration  behavior,  as  well 
as  in  other  factors  such  as  age  and  sex 
of  the  bird  that  can  affect  ingestion.  In 
addition,  accurate  estimates  of  this  sort 
would  depend  on  a  number  of 
conditions  such  as  the  extent  of  fishing 
in  a  certain  area,  number  of  sinkers  and 
waterbirds  present  in  the  area,  and 
many  factors  relating  to  bird  behavior. 

Due  to  all  these  factors,  a  model  is  not 
available  to  predict  the  probability  of 
ingestion  of  fishing  sinkers  by 
waterbirds  or  the  extent  of  the  exposure 
to  birds  over  a  specific  time  period 
(number  of  waterbirds  at  risk  or  number 
of  fishing  sinkers  available  for 
ingestion).  In  addition,  an  accurate 
number  of  waterbirds  that  could  receive 
a  lethal  dose  of  lead  or  zinc  from  fishing 
sinkers,  or  the  probability  of  consuming 
a  lethal  dose,  cannot  be  estimated. 

Areas  subject  to  fishing  each  year  will 
continue  to  pose  a  threat  of  sinker 
ingestion  to  waterbirds  occurring  or 
returning  to  migrate  in  that  area. 
However,  whether  accidental  or 
intentional,  ingestion  of  sinkers  does 
occur  and  is  assumed  to  be  proportional 
to  availability.  Therefore,  as  the  number 
of  lead-  and  zinc-containing  fishing 
sinkers  entering  the  environment 


increases,  so  does  the  probability  of 
ingestion  by  waterbirds. 

2.  Feeding  habits.  Numerous  species 
of  waterbirds  may  intentionally  or 
inadvertently  ingest  fishing  sinkers 
during  feeding.  While  it  is  not  certain 
why  waterbirds  ingest  small  sinkers, 
perhaps  it  is  due  to  a  similarity  in  size 
and  shape  to  grain,  seeds  or  roots  of 
some  plants,  or  invertebrates,  or  they 
appear  like  pebbles  or  grit  which  aid  in 
digestion.  Waterbirds  may  also  ingest 
sinkers  when  preying  on  fish  still 
hooked  to  a  broken  line  with  a  sinker 
attached. 

Studies  have  documented  ingestion  of 
lead  fishing  sinkers  by  common  loons, 
trumpeter  swans,  and  mute  swans. 
However,  based  on  their  feeding  habits, 
and  where  they  forage  for  food 
(locations  where  people  fish),  many 
other  species  could  easily  ingest  lead-  or 
zinc-containing  sinkers,  and  could  also 
be  affected. 

Loons  can  dive  to  a  fairly  substantial 
depth  (up  to  approximately  30  feet)  to 
capture  fish,  and  may  inadvertently 
ingest  sinkers  when  eating  fish  with 
tackle  still  attached.  Loons  may  also 
intentionally  pick  up  sinkers  for  use  as 
grit. 

Cranes  and  herons  wade  in  the 
shallow  areas  of  Inland  and  coastal 
aquatic  habitats  searching  for  prey.  Both 
species  dig  into  the  sediment  with  their 
bills  to  extract  food.  They  consume  fish, 
crustaceans,  and  other  benthic 
invertebrates,  amphibians,  insects,  and 
vegetation  (including  grains),  and  may 
incidently  ingest  lead  fishing  sinkers. 

Bay  diving  ducks  (e.g..  canvasbacks) 
and  grebes,  feed  on  aquatic  insects,  fish, 
crustaceans,  other  invertebrates,  and 
aquatic  plants  found  on  the  bottoms  of 
aquatic  habitats. 

Geese,  ducks,  and  swans  eat  aquatic 
vegetation,  plant  shoots  or  roots,  seeds, 
bulbs,  insects,  small  mammals,  roots, 
berries,  and  nuts.  Often  they  feed  along 
shorelines  and  may  be  readily  exposed 
to  discarded  or  lost  fishing  sinkers. 
Swans  frequently  pull  vegetation  off  the 
bottom  sediments.  These  species  can 
easily  ingest  fishing  sinkers  during 
feeding  as  they  forage  or  sift  through 
sediment  on  lake,  pond,  or  river 
bottoms. 

Raptors  and  scavengers  such  as 
hawks,  osprey,  and  vultures  consume 
fish,  small  mammals,  birds,  and 
crustaceans.  Monofilament  line  and 
attached  sinker  weights  hooked  to  bait 
such  as  worms  or  fish  could  also  be 
easily  ingested  by  other  fish  or  fish- 
eating  predators. 

3.  Affected  species.  EPA  believes  that 
over  75  individual  species  are 
potentially  at  risk  from  exposure  to 
lead-  and  zinc-containing  fishing 


sinkers  based  on  their  feeding  habits 
and  sources  of  food.  These  species  fall 
into  a  number  of  groups  such  as  surface 
feeding  ducks,  bay  diving  ducks,  loons 
and  grebes,  sea  ducks,  cranes  and  their 
allies,  geese  and  tree  ducks,  swans, 
herons  and  their  allies,  raptors  and 
scavengers. 

During  the  course  of  EPA's  analysis, 
additional  reports  were  found  which 
document  the  ingestion  of  lead  fishing 
sinkers  and  lead  poisoning  in  sandhill 
cranes  (not  the  endangered  Mississippi 
sandhill  crane),  common  loons,  mute 
swans,  and  tundra  swans. 

Two  wild  sandhill  cranes  {Grus 
canadensis)  found  dying  were 
submitted  to  the  National  Wildlife 
Health  Research  Laboratory  for 
diagnosis  (Ref.  26).  One  female  sandhill 
crane,  that  died  from  lead  poisoning 
shortly  after  capture,  was  found  in 
Nebraska  and  contained  a  portion  of  a 
lead  fishing  sinker  in  its  gizzard.  The 
lead  level  (wet  weight)  in  the  crane's 
liver  and  kidney  were  23  ppm  and  29.8 
ppm,  respectively.  Another  female 
sandhill  crane  which  was  weakened  and 
unable  to  fly  was  found  in  the  Aransas 
National  Wildlife  Refuge  in  Texas.  A 
portion  of  a  lead  fishing  sinker  was 
found  in  the  gizzard,  and  lead  poisoning 
was  determined  to  be  the  cause  of  the 
moribund  condition  of  the  bird.  The 
lead  level  (dry  weight)  iti  the  kidney 
was  113.4  ppm  and  258.8  ppm  in  the 
liver. 

Tufts  University  Wildlife  Qinic 
examined  (necropsied)  21  adult 
common  loons  found  dead  or  moribund 
in  New  England  States  from  1991  - 1993 
(Ref.  30).  Fourteen  common  loons  had 
ingested  either  a  lead  fishing  sinker, 
lead  worm  weight,  or  lead  jig.  Nine  of 
these  14  loons  died  from  lead  poisoning; 
5  were  suspected  of  dying  from  lead 
poisoning  (they  showed  necropsy  and 
histopathologic  lesions  consistent  with 
lead  poisoning).  Toxicological  analysis 
of  the  9  birds  confirmed  with  lead 
poisoning  had  lead  liver  levels  ranging 
from  6.05  ppm  to  13  ppm.  The  lead 
sinkers,  lead  jigs,  and  lead  worm  weight 
that  the  loons  had  ingested  were  also 
examined  (weighted  and  measured). 
These  lead  objects  ranged  in  length  from 
0.27  to  1  inch;  from  0.21  to  0.49  inches 
in  width;  and  in  weight  from  1.5  grams 
to  16.5  grams. 

Necropsy  data  from  the  Rose  Lake 
Wildlife  Research  Center  in  East 
Lansing,  Michigan  report  that  from  1988 
to  1993:  (1)  Out  of  55  common  loons 
examined,  3  died  from  lead  poisoning 
due  to  lead  fishing  sinkers,  (2)  5  out  of 
60  mute  swans  examined,  ingested  lead 
fishing  sinkers  and  died  from  lead 
poisoning,  and  (3),  1  tundra  swan 
{C\'gnus  columbianus]  died  from  lead 
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poisoning  due  to  the  ingestion  of  a  lead 
fishing  sinker  (Ref.  15).  Lead 
concentrations  in  the  liver  and  kidney 
of  the  common  loons  ingesting  fishing 
sinkers  ranged  from  6  to  13  ppm  and  28 
to  46  ppm  respectively.  The  data  also 
indicated  that  12  common  loons 
ingested  what  appeared  to  be  lead  jigs, 
which  are  weigtited  hooks.  The  lead 
levels  in  the  liver  of  these  loons  ranged 
from  11.7  to  98  2  ppm  in  the  liver  and 
18.1  to  124  ppm  in  die  kidney. 

Data  from  the  New  York  State 
WiidUfe  Resources  Center  in  Delmar, 
New  York  reported  that  seven  common 
loons,  and  one  mute  swan  necropsied. 
died  from  lead  poisoning  due  to 
ingestion  of  lead  fishing  sinkers  (Ref. 
29).  The  common  loon  mortalities  were 
as  follows:  (1)  one  common  loon  located 
along  Lake  Ontario  in  1983,  and  later 
died,  had  a  lead  level  in  the  liver  of  9.3 
ppm;  a  worn  lead  fishing  sinker 
weighing  approximately  2  grams  was 
found  in  the  stomach.  (2)  one 
debilitated  common  loon  that  died 
shortly  after  it  was  found  in  1986  at 
Long  Lake,  had  ingested  a  worn 
elongated  split  shot  fishing  sinker;  the 
load  concentration  in  the  liver  was  41.2 
ppm  wet  weight.  (3)  two  common  loons 
that  died  in  1969.  each  with  a  worn  lead 
fishing  sinker  in  their  gizzards,  had  lead 
liver  levels  of  26.4  ppm.  and  30  ppm, 
(4)  one  common  ioon  with  a  lead  liver 
level  of  9.8  ppm  also  died  in  1989.  and 
had  ingested  a  lead  fishing  sinker.  (5)  a 
"large"  split  shot  lead  fishing  sinker 
was  found  in  a  common  loon  that  died 
in  1982  (2  assays  were  conducted 
indicating  that  lead  liver  levels  were  21 
and  23  ppm).  and  (6)  one  loon  found 
dead  on  Kueka  Lake  had  ingested  an 
egg-shaped  sinker  approximately  8  mm 
in  diameter;  the  lead  Uver  level  was  15.5 
ppm.  The  New  York  State  Wildlife 
Resources  Center  also  reported  that  a 
female  mute  swan  that  had  ingested  a 
teardrop-shaped  lead  fishing  sinker  died 
from  lead  poisoning  in  1986. 

A  male  whistling  swan  (also  referred 
to  as  the  tundra  swan.  Cygnus 
columbianus]  was  found  sick  and 
extremely  emaciated  along  the  banks  of 
a  creek  in  Maryland  (Ref  11).  It  was 
brought  to  the'Patuxent  Wildlife  Center 
for  autopsy  where  it  was  found  that  the 
bird  was  lead  poisoned.  The  swan  had 
ingested  s  lead  sinker  contained  in  the 
gizzard.  The  level  of  lead  found  (on  a 
wet  weight  basis)  in  the  blood,  liver, 
and  kidney  was  830  ppm,  40  ppm,  and 
2,440  ppm  respectively.  The  study 
authors  surmised  that  the  very  high 
levels  of  lead  refiected  a  high  level  of 
lead  absorbed  from  the  ingested  sinker. 

Any  endangered  or  threatened 
waterbirds,  such  as  the  Mississippi 
Sandliill  Crane  (See  Unit  II.C.4.  of  this 


preamble)  that  feed  in  areas  with 
discarded  or  lost  fishing  sinkers  may 
potentially  ingest  lethal  quantities  of 
lead  or  zinc.  Each  individual  is 
important  to  the  continued  survival  of 
an  endangered  or  threatened  species, 
and  therefore,  impacts  on  even  single 
individuals  are  of  special  concern. 
Other  listed  endangered  species,  such  as 
the  whooping  crane  (Grus  omericana), 
wood  stork  (Mycteha  american), 
Aleutian  Canada  goose  [Branta 
canadensis  leucopareia).  peregrine 
falcon  [Faico  peregrinus  peregrinus). 
and  possibly  the  bald  eagle  (Haliaeetus 
leucocephalus],  may  directly  or 
indirectly  ingest  fishing  sinkers. 

4.  Species  ranges.  Ranges  of  these 
potentially  exposed  waterbirds.  as  well 
as  avian  predators  and  scavengers 
include  areas  throughout  the  United 
Stales  with  suitable  aquatic  habitats  for 
feeding  and  breeding  activities.  In  some 
cases,  these  ranges  correspond  to  areas 
subject  to  moderate  to  heavy  use  by 
fishermen  (e.g.,  northwest,  midwest, 
southeast,  upper  north  central,  and 
northeast  U.S.).  The  range  of  a  species 
often  is  complex  and  large  and  it  can 
consist  of  a  summer  or  breeding  range, 
a  winter  range,  and  geographic  areas 
where  the  species  occurs  throughout  the 
year.  Often  portions  of  these  three  areas 
geographically  overlap.  The  breeding 
ranges  of  the  species  with  reported 
mortalities  (common  loon,  trumpeter 
swan,  mute  swan,  tundra  swan,  and 
sandhill  crane)  due  to  ingestion  of  lead 
fishing  sinkers,  the  ranges  of  other 
potentially  affected  species  discussed 
above,  and  the  areas  fished  essentially 
cover  the  entire  United  States. 

Bay  diving  ducks  and  mergansers  are 
generally  found  throughout  the  United 
Slates  during  the  year.  Loons  and  grebes 
occur  across  the  upper  midwest, 
northeast,  west  coast,  and  Alaska. 
Surface  feeding  ducks,  depending  on 
the  species.  oi;cur  throughout  the 
United  States.  Cranes,  herons,  and  their 
allies,  generally  occur  throughout  the 
United  States  and  along  coastal  areas. 
Sea  ducks  are  commonly  found  along 
the  United  States  coast.  Geese  and  tree 
ducks  are  distributed  along  the  west 
coast,  northeast  and  Gulf  coast.  Swans 
are  found  in  many  areas  of  the  United 
States  including  the  northeast,  upper 
midwest,  west  coast,  Reeky  Mountains, 
and  Alaska.  The  distribution  of  raptors 
and  scavengers  is  widespread 
throughout  the  United  States. 

5.  Population  effects.  EPA  recognizes 
that  population  effects  cannot  be 
measured  accurately  in  this  case, 
because  of  the  many  species  that  may  be 
adversely  impacted,  and  other  complex 
variables  involved.  It  is  difficuH  to 
separate  out  the  precise  degree  of  the 


hazard  posed  by  fishing  sinkers  to 
waterbird  populations  as  opposed  to 
that  from  natural  or  other  man-made 
sources  of  population  mortality  and 
variability,  or  that  caused  by  normal 
environmental  change  (?  g..  drought, 
increased  predation).  Many  wateihird 
populations  have  been  decreasing 
progressively  over  the  past  several  years 
and  decades  because  of  increased 
hunting  and  a  decline  in  suitable 
nesting  habitats  (e  g.,  the  net  loss  of  2.6 
million  acres  of  wetlands  in  the  United 
States  from  the  niid-1970's  to  the  mid- 
1980 's). 

It  is  difficuh  to  see  the  full  effect  on 
populations,  as  there  have  not  been 
large  reported  die-offs  due  to  ingestion 
of  fishing  sinkers.  While  the  available 
studies  may  appear  to  indicate  that  a 
small  nimiber  of  common  loons, 
trumpeter  swa:is,  mute  swans,  tundra 
swans,  and  sandhill  cranes  have  died 
due  to  ingestion  of  lead  fishing  sinkers, 
EPA  believes  that  the  potential 
magnitude  of  the  risk  to  waterbirds  is 
greater  than  the  number  of  known 
deaths  indicates.  Species  with  similar 
feeding  habits  in  similar  ecosystems 
such  as  those  previously  discussed 
(Unit  III.E.2  of  this  preamble),  are  likely 
to  also  be  at  risk,  although  no  deaths 
due  to  ingestion  of  fishing  sinkers  have 
been  report^ed. 

The  potential  risks  to  waterbird 
populations  may  not  be  fully  reflected 
in  the  available  data  due  to  a  number  of 
factors.  Birds  that  are  seriously  ill  from 
ingesting  lead-  or  zinc-containing 
sinkers  may  seek  the  cover  of  vegetation 
and  are  difficult  to  locate  when  they  die. 
Common  loons  and  trumpeter  swans  do 
not  fiock  together  and  consequently, 
when  individual  birds  seek  cover  they 
are  often  overlooked.  Because  they  are 
susceptible  to  predation,  most  of  the  ill 
or  dead  birds  may  quickly  disappear  as 
thev  become  meals  for  predators  such  as 
mink,  weasels,  raccoons,  fox,  coyotes, 
eagles,  hawks,  and  owls.  This 
complicates  the  ability  to  determine  the 
magnitude  of  adverse  effects  to 
waterbirds  due  to  sinker  ingestion. 
Therefore,  EPA  believes  that  the  true 
number  of  waterbird  deaths  is 
considerably  larger  than  those  that  have 
been  observed  and  reported.  Even  if  a 
known  number  of  carcasses  are 
deliberately  "planted"  in  known 
locations,  it  is  difficult  to  locate  all  of 
them  at  a  later  time. 

For  example,  in  a  study  conducted  in 
northwestern  Missouri.  62  percent  of  90 
planted  carcasses  disappeared  after  only 
4  days.  In  Texas  coastal  marshes,  89 
percent  of  47  carcasses  had  disappeared 
in  8  days.  In  a  refuge  in  Missouri,  25 
percent  of  "planted"  carcasses  were  not 
located  when  the  areas  were  searched. 
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If  the  number  of  dead  and  lead-  or  zinc- 
affected  waterbirds  do  not  exceed  the 
ability  of  predators  to  consume  them, 
few  carcasses  will  be  present.  Carcasses 
would  become  more  evident  when  birds 
die  in  greater  numbers,  or  if  the  number 
of  predators  decreased. 

EPA  also  recognizes  that  naturally 
occurring  populations  of  waterbirds  do 
not  exist  in  isolation.  The  health  of  one 
population  is  often  dependent  upon 
other  populations  within  a  natural 
community.  As  such,  lead-  and  zinc- 
containing  fishing  sinkers  may  cause 
direct  adverse  effects  on  one  population, 
but  may  also  produce  indirect  effects, 
such  as  perturbations  on  food  webs  in 
ecosystems.  For  example,  these 
perturbations  could  include  disruptions 
in  the  predatory/prey  and  competition 
relationships  between  individuals  in 
interacting  populations  within  a 
community. 

-However,  EPA  did  examine  how 
fishing  sinkers  may  affect  individuals 
within  a  population.  The  number  of 
individuals  within  the  trumpeter  swan, 
common  loon,  and  Mississippi  sandhill 
crane  populations  are  as  follows. 
Trumpeter  swan  populations  are 
estimated  to  be  approximately  13,000  in 
Alaska,  1,700  in  the  Rocky  Mountain 
cu^ea,  and  300  in  the  interior  portion  of 
the  United  States.  Common  loon 
populations  are  estimated  to  be  34,000 
in  Alaska  and  47.000  in  the  rest  of  the 
United  States.  The  population  of  the 
Mississippi  sandhill  crane,  found  on 
and  near  the  Mississippi  Sandhill  Crane 
National  Wildlife  Refuge  in  Jackson 
County,  Missis-sippi,  is  estimated  to  be 
142  individuals. 

Although  the  total  population  of 
trumpeter  swans  or  common  loons  may 
appear  large  and  geographically 
dispersed,  it  can  consist  of  relatively 
small  local  breeding  populations.  The 
loss  of  a  few  members  of  thet;e  local 
populations  may  be  of  great 
consequence.  For  example,  the  common 
loon  population  in  4  New  England 
States  (Maine,  New  Hampshire, 
Vermont,  and  Connecticut)  is  estimated 
to  be  approximately  4.374  individuals: 
however,  Vermont  has  only  about  16 
nesting  pairs  or  32  individuals.  As 
mentioned  previously  (Unit  FI.C.l.  of 
this  preamble),  common  loons  are  listed 
as  an  endangered  or  threatened  species 
in  some  New  England  States  (Ref.  .5). 

If  only  a  few  of  these  loons  die  from 
poisoning  due  to  ingestion  of  a  lead-  or 
zinc-containing  fishing  sinker,  there 
will  be  fewer  birds  to  reproduce,  and 
less  future  offspring.  This  is  of 
particular  concern  regarding  endangered 
species  where  both  the  total  and  local 
populations  are  low,  and  the  loss  of  an 
individual  is  very  significant.  Therefore, 


deaths  of  individual  birds  may  in  turn 
impact  the  total  population  of  avian 
species.  However,  direct  effects  may 
only  be  seen  concerning  individuals,  or 
local  breeding  populations.  Regardless 
of  the  difficulty  in  fully  determining  the 
impacts  on  waterbird  populations,  lead- 
and  zinc-containing  fishing  sinkers 
remain  as  one  source  of  unnecessary' 
adverse  pressure  on  already  Stressed 
populations.  This  is  especially  true  if 
local  breeding  populations,  made  up  of 
individuals,  have  to  cope  with  other 
adversities  such  as  loss  of  habitat.  In 
addition.  Fishing  sinker  ingestion  may 
result  in  toxic  effects,  thereby 
significantly  reducing  or  eliminating  the 
opportunity  for  reproductive  effects  to 
occur. 

Although  the  effects  of  lead-  and  zinc- 
containing  fishing  sinkers  on  waterbird 
populations  are  impacts  of  concern, 
EPA  does  not  believe  it  is  necessary  to 
demonstrate  population  effects  before 
taking  regulatojy  action  (Ref.  3).  Since 
most  endangered  species  have  very  low 
population  numbers,  concern  would  be 
high  if  even  one  individual  was 
adversely  affected  or  died  as  a  result  of 
lead  or  zinc  ingestion.  By  the  time  such 
effects  were  conclusively  shown,  it 
might  be  too  late  to  mitigate  any  adverse 
effects  to  these  species.  In  fact,  the 
Mississippi  sandhill  crane,  a  Federally 
endangered  species,  is  in  danger  of 
extinction  due  to  a  number  of  factors 
such  as  loss  of  habitat,  human 
predation,  and  presence  of  other  toxins 
in  the  environment. 

EPA  has  previously  implemented 
regulatory  programs  that  protect  birds 
without  estimating  population  effects. 
The  Agency  took  action  to  phase  out 
most  uses  of  granular  carbofuran,  an 
agricultural  insecticide  and  nematicide 
(Ref.  27],  and  to  cancel  certain 
registrations  of  the  f>esticide  diazinon. 
based  solely  on  concerns  about  acute 
risks  posed  to  birds  (Ref.  28). 

F.  Risk  Characterization 

EPA  believes  that  lead-  and  zinc- 
confaining  fishing  sinkers  pose  an 
unreasonable  risk  to  waterbirds  for  the 
following  reasons. 

Fishing  sinkers  are  used  and  can  be 
found  in  ponds,  lakes,  and  streams,  and 
along  the  shores  and  banks  of  these 
aquatic  habitats  throughout  the  United 
States.  They  are  available  for  ingestion 
by  waterbirds.  The  actual  number  of 
sinkers  located  in  the  environment 
cannot  be  quantified;  however, 
approximately  477  million  lead,  zinc, 
and  brass  sinkers  are  sold  each  year  in 
the  United  States.  As  more  sinkers  are 
discarded  or  lost  in  the  environment 
each  year,  more  will  be  potentially 
available  to  waterbirdb.  and  additional 


waterbird  deaths  may  occur  Based  on 
the  toxicity  of  lead  and  zinc,  one  fishing 
sinker  can  be  sufficient  to  cause 
mortality  in  waterbirds. 

As  previously  discussed,  the  actual 
number  of  waterbirds  that  will  likely 
ingest  fishing  sinkers,  and  the  definite 
number  of  fishing  sinkers  ingested  by 
each  waterbird,  cannot  be  estimated. 
However,  the  true  number  of  deaths 
may  be  higher  than  the  number  of 
documented  cases  due  to:  (1)  The  lack 
of  a  national  incident  reporting  system 
(in  addition,  the  studies  and  research 
conducted  specifically  to  assess  the 
ingestion  of  fishing  sinkers  are  small  in 
number),  (2)  the  difficulty  of  locating 
carcasses  in  the  field,  and  (3)  limited 
resources  and  staff  to  conduct 
necropsies. 

Ingestion  of  lead  fishing  sinkers  by 
waterbirds  has  been  documented.  There 
is  clear  evidence  that  ingestion  of  lead 
fishing  sinkers  has  resulted  in  toxic  and 
often  fatal  effects  to  avian  species  such 
as  common  loons,  trumpeter,  mute,  and 
tundra  swans,  and  sandhill  cranes. 

The  size  of  lead  fishing  sinkers  which 
have  been  ingested  by  waterbirds  has 
been  documented.  Sinkers  up  to  and 
including  one  inch  in  size  have  been 
found  in  common  loons. 

Research  has  also  demonstrated  that 
zinc  is  toxic,  and  zinc  pellets  have 
produced  mortality  when  ingested  by 
waterbirds  such  as  mallards.  Therefore, 
ingestion  of  zinc  fishing  sinkers  may 
also  pose  risks  to  waterbirds. 

Otiier  avian  species  that  have  similar 
feeding  habits  and  breed  or  migrate  in 
areas  containing  lead-  or  zinc- 
containing  fishing  sinkers  are  at  risk. 

IV.  Provisions  of  the  Proposed  Rule  and 
Rationale 

The  rule  would  impose  a  ban  on  all 
manufacture,  import,  and  processing  of 
fishing  sinkers  containing  any  kad  or 
zinc  and  which  are  1  inch  or  less  in  any 
dimension  for  use  in  the  United  States 
1  year  after  promulgation  of  the  final 
rule.  The  distribution  in  commerce  of 
such  fishing  sinkers  would  be 
prohibited  2  years  aher  promulgation  of 
the  final  rule.  The  rule  would  not 
prohibit  tlic  manufacture  and  processing 
of  lead  and  zinc-containing  fishing 
sinkers  1  inch  or  less  in  any  dimension 
solely  for  export  Manufacturers  and 
processors  of  those  sinke.'^  for  export 
would  be  required  to  maintain  records 
regarding  die  production,  inventory, 
and  shipment  of  those  sinkers.  This 
would  allow  EPA  to  track  the 
distribution  of  regulated  sinkers,  and 
effectively  enforce  the  rule. 

EPA  is  proposing  to  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  any  lead-  or 
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zinc-containing  fishing  sinker  because 
EPA  believes  they  pose  an  unreasonable 
risk  of  injury  to  avian  species  such  as 
waterbirds.  Extremely  small  amounts  of 
lead  and  zinc  (at  the  ppm  level) 
adversely  affect  waterbirds,  and 
ingestion  of  even  one  fishing  sinker  can 
result  in  their  death.  If  fishing  sinkers 
were  allowed  to  contain  a  small  amount 
of  lead  or  zinc,  although  a  trace  amount 
may  not  produce  toxic  effects,  the 
cumulative  impacts  due  to  ingestion  of 
more  than  one  sinker  could  result  in 
mortalitv.  In  addition,  lead-  and  zinc- 
containing  fishing  sinkers  are  very 
persistent  in  the  environment  and  can 
be  accessible  for  ingestion  by  waterbirds 
for  a  number  of  years.  Therefore.  EPA  is 
proposing  to  regulate  the  production 
and  sale  of  fishing  sinkers  containing 
any  amount  of  lead  or  zinc. 

EPAs  economic  analysis  indicates 
that  there  are  several  available  or 
commercially  viable  substitutes  for  lead- 
er zinc-containing  fishing  sinkers.  This 
analysis,  discussed  further  in  Unit  V.  of 
this  preamble,  indicates  that  the  average 
increase  in  annual  costs  to  each 
individual  person  who  fishes  from  this 
proposal  would  be  substantially  less 
than  S4.00  per  year.  EPA  believes  the 
scientific  evidence  demonstrating  the 
severe  adverse  effects  to  waterbirds  from 
the  ingestion  of  lead-  and  zinc- 
containing  fishing  sinkers,  the 
economic,  social,  and  environmental 
value  of  these  birds,  and  the  low  costs 
and  availability  of  substitutes  for  these 
sinkers,  outweigh  any  costs  that  would 
result  from  imposition  of  the  proposed 
regulation.  Therefore,  EPA  believes  the 
continued  manufacturing,  processing, 
and  distribution  in  commerce  of  small 
size  lead-  and  zinc-containing  fishing 
sinkers  presents  an  unreasonable  risk  of 
injury  to  the  environment. 

EPA  does  not  believe  that  the  use  of 
lead-  and  zinc-containing  fishing 
sinkers  is  essential.  Substitutes  which 
the  Agency  determined  were  less  toxic 
to  waterbirds  are  available,  albeit  at  a 
somewhat  higher  cost.  These  substitutes 
include  tin,  copper,  antimony,  bismuth, 
steel,  tungsten,  and  terpene  resin  putty. 
EPA  believes  these  substitutes  for  lead- 
and  zinc-containing  fishing  sinkers 
would  perform  as  well  as  lead  or  zinc. 

This  Dan.  as  proposed,  would  greatly 
eliminate  future  entry  of  these  fishing 
sinkers  into  the  environment,  and 
therefore  limit  the  number  of  lead-  and 
zinc-containing  fishing  sinkers  available 
for  exposure.  EPA  believes  this  would 
ensure  that  any  unreasonable  risk  posed 
to  waterbirds  would  be  adequately 
reduced. 

EPA  is  proposing  to  regulate  all 
sinkers  1  inch  or  less  in  any  dimension 
because  those  size  sinkers  resemble 


pieces  of  grit  or  small  food  items  such 
as  seeds  which  waterbirds  may  ingest. 
The  majority  of  sinkers  most  likely  to  be 
used  for  recreational  fishing  are  also  1 
inch  and  less  in  size. 

The  Agency  evaluated  banning 
different  types  of  sinkers  1  inch  or  less 
in  size  (split  shot  and  non-split  shot). 
While  a  ban  on  spht  shot  type  sinkers 
is  the  most  economical  option  in  terms 
of  cost  per  sinker,  it  would  only  account 
for  68  percent  of  the  sinkers  1  inch  or 
less  on  the  market.  Therefore,  an 
additional  32  percent  of  sinkers  1  inch 
or  less,  or  approximately  152  million 
sinkers,  would  still  be  manufactured  per 
year  and  potentially  available  for 
exposure  to  waterbirds.  EPA  believes 
that  it  is  important  to  capture  this 
significant  market  segment  because 
regardless  of  type,  sinkers  1  inch  or  less 
pose  a  risk  to  waterbirds.  In  addition, 
the  majority  of  home  manufacturers 
produce  non-split  shot  sinkers. 
Therefore,  the  prohibition  on  all  sinkers 
1  inch  or  less  in  any  dimension  would 
assist  in  reducing  human  health  risks  as 
well. 

It  is  estimated  that  the  proposed  ban 
would  prevent  over  450  million  lead- 
and  zinc-containing  fishing  sinkers  1 
inch  or  less  from  being  produced  each 
year,  and  potentially  from  entering  the 
environment. 

The  provisions  of  this  proposed  rule 
concerning  the  ban  on  manufacturing 
and  processing  would  become  effective 
1  year  after  promulgation  of  the  final 
rule.  EPA  chose  a  1-year  delay,  rather 
than  an  immediate  ban  which  the 
Agency  believed  to  be  too  burdensome 
on  industry,  to  enable  manufacturers  of 
lead-  and  zinc-containing  fishing 
sinkers  time  to  retool  their  equipment  to 
produce  other  types  of  sinkers. 

The  proposal,  if  implemented,  would 
also  prohibit  the  distribution  in 
commerce  of  lead-  or  zinc-containing 
fishing  sinkers,  and  that  have  any 
dimension  less  than  or  equal  to  1  inch, 
by  any  person  effective  2  years  after 
promulgation  of  the  final  rule.  The  sale 
of  these  types  and  sizes  of  fishing 
sinkers  in  the  United  States  by  any 
person,  including  retail  stores  or 
catalogues,  would  not  be  allowed.  The 
Agency  believes  restrictions  on  the 
distribution  in  commerce  are  necessary 
to  eliminate  the  continued  availability 
and  usage  of  lead-  and  zinc-containing 
fishing  sinkers  less  then  or  equal  to  1 
inch  in  size. 

The  prohibition  on  the  distribution  in 
commerce  of  lead  and  zinc-containing 
sinkers  would  become  effective  2  years 
after  promulgation  of  the  final  rule,  in 
order  to  allow  an  adequate  interval  for 
distributors  to  sell  their  remaining 
inventory  of  those  sinkers.  Although 


EPA  evaluated  options  which  would 
further  delay  the  regulatory 
requirements  (ban  the  manufacture, 
processing,  and  distribution  after  3  or  5 
years),  the  Agency  does  not  believe  that 
these  options  would  be  justified  in  hght 
of  the  continued  and  increasing  risk  to 
waterbirds.  If  EPA  further  delayed  the 
ban,  a  potentially  large  number  of  lead- 
and  zinc-containing  fishing  sinkers 
could  enter  the  envirorunent. 

EPA  evaluated  a  number  of  options 
before  choosing  to  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead-  and 
zinc-containing  fishing  sinkers  1  inch  or 
less  in  any  dimension.  While  the  other 
options,  discussed  further  in  Unit  VI.  of 
this  preamble,  would  restrict  a  segment 
of  the  fishing  sinkers  available  for 
exposure  to  waterbirds,  the  Agency  does 
not  believe  that  these  other  options 
would  adequately  reduce  the 
availability  of  sinkers  for  exposure  or 
adequately  reduce  the  unreasonable  risk 
to  waterbirds.  To  adequately  reduce  this 
risk,  EPA  believes  a  ban  on  the 
manufacture,  processing,  and 
distribution  of  lead-  and  zinc-containing 
sinkers  1  inch  or  less  in  any  dimension 
is  necessary.  EPA  also  evaluated  the 
option  of  a  comprehensive  ban  on  all 
fishing  sinkers.  While  a  comprehensive 
ban  on  all  lead-  and  zinc-containing 
sinkers  would  accomplish  the  greatest 
degree  of  risk  reduction,  EPA  did  not 
select  that  option  because  the  burden 
placed  on  society  associated  with  that 
option  would  be  too  severe.  Therefore 
EPA  chose  a  limited  ban  targeting  those 
sinkers  which  EPA  believes  pose  the 
greatest  harm  to  waterbirds. 

The  rule,  as  proposed  would  not 
prevent  individuals  from  engaging  in 
fishing  or  from  using  sinkers,  but  rather 
would  prohibit  the  manufacture, 
processing  and  distribution  of  fishing 
sinkers  of  a  certain  type  and  size  to 
prevent  unreasonable  risk  of  injury  to 
waterbirds. 

This  rule  would  not  prohibit  the  use 
of  fishing  sinkers  containing  lead  and 
zinc  by  any  person.  TSCA  section  6 
(a)(5)  authorizes  EPA  to  prohibit  or 
otherwise  regulate  any  manner  or 
method  of  commercial  use  of  a 
substance  or  mixture.  Because  the 
fishing  sinkers  at  issue  are  those  used  in 
recreational  fishing,  EPA's  proposal 
would  not  extend  to  the  recreational  use 
of  these  fishing  sinkers. 

The  total  cost  of  the  proposed 
regulation  for  consumers  is  $71.6 
million  over  10  years.  The  cost  to 
persons  who  fish  is  minimal  (average  2 
cents  per  fishing  day). 
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V.  Economic  Impacts 

All  references  and  background 
information  reviewed  in  this  Unit  of  the 
preamble  are  found  in  the  "Regulatory 
Impact  Analysis  of  Options  for 
Regulating  Lead  and  Other  Toxic 
Fishing  Sinkers."  referred  to  in  this 
proposal  as  Support  Document  2.  EPA 
concentrated  its  analysis  on  lead  fishing 
sinkers  as  they  account  for  the  majority 
of  sinkers  presently  on  the  market. 
There  is  a  small  volume  of  brass  sinkers 
currently  produced  domestically,  and  a 
very  small  volume  of  zinc  sinkers  which 
are  imported.  EPA  estimates  that 
approximately  477  million  split  shot 
and  non-split  shot  lead.  zinc,  and  brass 
sinkers  are  sold  each  year  and  used  for 
freshwater  fishing. 

A.  Availability,  Application,  and  Cost  of 
Substitutes 

1.  Summary.  EPA  has  investigated  a 
number  of  possible  substitute  materials 
for  lead  fishing  sinkers.  The  substitutes 
considered  suitable  for  lead  fishing 
sinkers,  are  also  appropriate  for  zinc 
and  brass  fishing  sinkers.  Substitutes 
were  evaluated  on  the  basis  of 
availability,  appUcation.  and  cost,  in 
addition  to  toxicity  relative  to  lead  and 
zinc  (as  detailed  in  Unit  III.D.  of  this 
preamble).  Availability  refers  to  the 
current  market  for  sinkers  made  of  the 
various  tv-pes  of  materials,  while 
application  refers  to  the  sinker  types 
that  could  be  manufactured  from  a 
particular  material.  EPA  is  aware  that 
there  may  be  other  substitutes  which  are 
being  developed,  but  are  not  yet  on  the 
market,  and  others  which  may  only  be 
available  locally  such  as  glass  and 
ceramic.  The  Agency  has  not  analyzed 
these  substitutes  in  detail,  mainly 
because  there  is  a  lack  of  information 
regarding  them. 

As  evaluated  by  the  Agency,  the  costs 
of  substitutes  include  raw  materials, 
energy,  operations  and  maintenance, 
capital,  and  conversion  costs.  These 
costs,  along  with  toxicity 
considerations,  were  used  to  estimate 
the  market  share  of  various  substitutes 
vvhich.vvould  result  following 
implementation  of  the  proposed 
regulatory  option. 

The  identified  substitutes  for  split 
shot  sinkers  are  different  from  those 
identified  for  non-spht  shot  sinkers. 
Substitutes  for  lead  split  shot  need  to  be 
malleable  and  have  a  soft  edge  so  that 
fishing  lines  are  not  damaged  when 
substitute  weights  are  crimped  or 
squeezed  onto  the  line.  The  same 
considerations  are  not  important  for 
larger  weights  (i.e.,  non-split  shot)  that 
are  tied  onto  the  line.  Hence,  the  list  of 
feasible  substitutes  is  different  for  the 


split  shot  segment  of  the  market  than  it 
is  for  non-split  shot  sinkers. 

Substitutes  for  lead  fishing  sinkers, 
which  are  identified  as  being  currently 
commercially  available  and  are  subject 
to  this  proposed  rule  are  zinc,  and  brass. 
Other  potential  substitute  materials 
which  are  not  subject  to  this  proposal 
are:  (1)  Tin,  (2)  tin/antimony.  (3) 
bismuth,  (4)  terpene  resin  putty,  (5) 
copper,  (6)  stainless  steel,  and  (7) 
polypropylene  tungsten  composite. 

Finally,  the  suitability  of  lead  jigs  as 
a  substitute  was  examined.  While  a  jig 
basically  accomplishes  the  same 
objective  as  a  fishing  sinker,  the  Agency 
does  not  believe  they  are  viable 
substitutes  for  lead  or  zinc  sinkers. 
Generally,  jigs  are  used  as  artificial  lures 
which  require  the  angler  to  manipulate 
it  such  that  it  appears  life-like.  Sinkers 
are  generally  used  with  live  bait  and  do 
not  require  such  handling.  Accordingly, 
it  is  estimated  that  lead  jigs  would 
substitute  for  less  than  1  percent  of  lead 
fishing  sinkers  currently  in  use.  Several 
of  the  substitutes  are  described  below. 

2.  Substitutes  subject  to  regulatory 
action.--\.  Zinc.  Zinc  fishing  sinkers 
under  1  inch  are  not  currently 
manufactured  in  the  United  States.  Non- 
split  shot  sinkers  such  as  worm  weights 
are  presently  imported  for  use.  EPA 
does  not  believe  that  zinc  sinkers  are 
produced  at  home.  Zinc  is  more 
expensive  than  lead,  and  could  replace 
lead  for  a  few  product  forms  such  as 
worm  weights. 

Disadvantages  of  zinc  relative  to  lead 
are  that  it  is  more  expensive,  is  more 
difficult  to  manufacture,  can  damage  the 
manufacturing  equipment,  and  has  a 
harder  edge,  and  therefore  may  damage 
the  fishing  line.  Also,  zinc  has  a  lower 
density,  and  is  not  as  soft  and  easy  to 
work  with  as  lead. 

ii.  Brass.  Brass  sinkers  are  currently 
available  in  the  United  States  for 
purchase,  and  are  slightly  more 
expensive  than  comparable  lead  sinkers. 
Primarily  non-split  shot  brass  sinkers 
such  as  those  used  for  bass  casting  are 
produced  in  the  United  States.  EPA 
does  not  beheve  that  brass  sinkers  are 
produced  at  home.  Brass  sinkers  can  be 
plated  with  silver,  zinc,  or  with  zinc 
plus  black  chromate. 

One  disadvantage  of  brass  is  that  it 
cannot  be  crimped  onto  the  line  as 
easily  as  lead  shot  because  of  the 
hardness  of  brass.  It  is  therefore 
considered  too  hard  for  use  as  split  shot, 
and  mechanical  crimping  methods  such 
as  rubber  appendages  must  be  used. 
Also,  brass  may  contain  7  to  8  percent 
lead,  and  5  to  20  percent  zinc. 
Furthermore,  brass  is  less  dense  than 
lead  and  has  a  higher  melting  point  than 


lead  and  other  substitutes,  making 
processing  more  difficult. 

3.  Substitutes  not  subject  to  regulatory 
action.--i.  Tin.  Tin.  although  less  dense 
than  lead,  is  suitable  for  use  as  split  shot 
due  in  part  to  its  softness.  Tin  spHt  shot 
is  currently  available  in  the  same 
weights  as  lead  spfit  shot.  It  appears  that 
tin  sinkers  are  easier  to  affix  to  the  line 
than  are  lead  sinkers.  The  tin  shot  is 
opened  with  the  thumbnail,  but  has  no 
ears  for  release,  as  does  removable  lead 
shot.  Raw  material  costs  for  tin  are 
approximately  10  times  the  cost  of  lead. 
Because  of  this  higher  cost,  tin  is  not 
considered  practical  for  use  in  sinkers 
other  than  split  shot. 

The  main  disadvantage  of  tin  sinkers 
is  that  they  are  less  dense  than  lead 
sinkers,  resulting  in  roughly  a  50 
percent  increase  in  material  to  achieve 
the  same  effect  as  for  typical  split  shot. 
Also,  although  tin  is  soft,  it  requires 
greater  precision  methods  to 
manufacture  so  that  it  will  not  damage 
the  fishing  line.  Tin  sinkers  could  be 
produced  by  home  manufacturers; 
however,  the  relatively  high  cost  of  tin 
would  likely  discourage  this  activity, 
and  home-manufactured  tin  split  shot 
could  cause  line  damage  due  to  the 
relatively  hard  edge. 

ii.  Bismuth.  Sinkers  that  are  99.99 
percent  bismuth  are  manufactured  and 
distributed  to  retail  stores.  Five  types  of 
bismuth  sinkers  have  been  identified 
including  bell  sinkers,  bass  casting 
(swivel)  sinkers,  walking  sinkers,  egg 
sinkers,  and  worm  weights. 

Bismuth  sinkers  generally  costs 
approximately  twice  as  much  as 
comparable  lead  sinkers.  Bismuth 
sinkers  could  be  manufactured  at  home, 
using  a  lead  sinker  mold.  However,  if 
home-manufacturers  were  to  use 
bismuth,  the  resulting  sinkers  would  be 
considerably  more  expensive  than  lead 
sinkers  and  hence,  probably  would  not 
be  purchased  by  retailers. 

The  advantages  of  using  bismuth 
rather  than  lead,  zinc,  or  brass  include 
its  slightly  lower  melting  point,  which 
means  that  it  requires  slightly  less 
energy  to  manufacture  than  lead.  The 
melting  point  of  bismuth  is  also  lower 
than  the  melting  points  of  the  possible 
substitutes  copper  and  steel. 
Furthermore,  the  density  of  bismuth  is 
high  relative  to  other  substitute 
materials  like  tin  and  copper. 

Bismuth  can  be  used  to  replace  all 
lead.  zinc,  and  brass  sinker  types  except 
split  shot.  Bismuth  cannot  effectively 
replace  lead  for  split  shot  because  of  its 
brittleness.  which  results  in  breakage 
when  it  is  crimped  onto  the  line.  The 
small  density  difference  compared  to 
lead  is  overcome  by  making  the  sinker 
slightly  larger. 
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iii.  Terpene  resin  putties.  A  putty  of 
terpene  resins  containing  92  percent 
tungsten  by  weight  is  currently 
manufactured.  It  has  approximately  80 
percent  of  the  density  of  lead.  The 
product  is  sold  wholesale  to  retail 
outlets  and  distributors. 

Terpene  resin  putty  is  approximately 
three  to  four  times  as  expensive  as  lead 
split  shot.  Although  the  putty  is  more 
expensive  than  lead  shot,  in  the  fly 
fishing  market,  the  only  market  into 
which  it  currently  is  marketed,  this 
higher  cost  of  the  putty  is  insignificant 
compared  to  the  high  costs  of  other  fly 
fishing  equipment  (e.g.,  a  person  fly 
fishing  may  purchase  100  flies  at  $1.20 
each  for  one  fishing  trip).  The  product 
is  not,  however,  an  economically  viable 
choice  for  most  types  of  fishing  that 
require  weights  larger  than  split  shot. 

Terpene  resin  putty  currently  is 
marketed  only  for  fly  fishing,  although 
it  can  substitute  for  all  sizes  of  split  shot 
and  most  sinker  sizes.  The  putty  is  not 
suitable  for  use  as  a  heavy  weight  since 
it  cannot  be  tied  onto  the  line.  However, 
like  removable  split  shot,  the  putty  can 
be  reused  many  times.  The  major 
disadvantage  of  putty  relative  to  lead  is 
its  higher  cost. 

iv.  Steel  and  copper.  Steel  and  copper 
theoretically  could  also  be  used  as 
substitutes  for  lead,  zinc,  or  brass 
fishing  weights.  However,  for  various 
reasons  these  substitute  materials  are 
not  considered  as  practical  alternatives 
at  this  time.  Steel  rusts  unless  expensive 
non-corrosive  alloys  are  used.  Steel 
generally  costs  more  and  is  less  dense 
than  lead.  Furthermore,  steel  products 
usually  have  very  high  melting  points 
and  are  hard,  making  these  materials 
impractical  for  manufacture  with 
traditional  technologies.  Steel  could  not 
be  injection  molded;  it  could  be 
stamped,  but  only  with  very  heavy 
equipment.  Typically,  forging  and 
foundry  operations  are  required  for 
processing  steel  into  shapes.  Copper  has 
a  density  of  approximately  79  percent  of 
lead  and  a  melting  point  greater  than 
lead,  zinc  and  brass.  These  factors  may 
make  copper  unsuitable  for  use  as  a 
substitute  for  lead  in  fishing  sinkers. 

v.  Polypropylene,  iron,  and  tungsten 
mixtures.  One  company  is  currently 
developing  an  iron  and  tungsten 
impregnated  polypropylene  mixture 
that  can  be  molded  into  fishing  sinkers 
of  the  same  size,  shape,  and  dimensions 
as  lead  fishing  sinkers   Fhese  weights 
have  the  same  "look"  as  lead  fishing 
weights,  although  they  have  roughly  50 
percent  of  the  specific  gravity  of  lead. 
Raw  material  costs  are  estimated  at 
SI  50  to  Si. 75  per  pound  or 
approximately  five  times  greater  than 
lead. 


B.  Cost  of  Proposed  Rule 

The  Agency  developed  estimates  of 
the  cost  of  the  proposed  regulatory 
option.  The  analysis,  presented  in 
Support  Docxmient  2.  details  the  costs, 
methodology,  and  results  for  the 
proposed  rule  and  for  several  additional 
regulatory  alternatives. 

In  general,  the  approach  of  the  cost 
analysis  is  to  utilize  a  stepped  demand 
function  ta depict  demand  for  fishing 
sinkers  and  to  estimate  changes  in 
consumer  surplus  resulting  from  various 
regulatory  options.  This  type  of  function 
is  appropriate  where  many  substitutes 
are  available  and  performance 
differences  among  the  substitutes  are 
not  significant.  The  estimation  of  these 
functions  incorporates  basic  information 
on  the  substitutes  for  lead-  and  zinc- 
containing  sinkers  and  estimated  market 
shares  of  the  substitutes. 

Stepped  demand  functions  depict 
consumers  as  ceasing  to  demand  certain 
quantities  of  a  product  when  the  cost  of 
the  product  exceeds  the  cost  of  a 
comparable  substitute.  Therefore,  there 
will  be  no  reduction  in  the  quantity 
demanded  in  the  event  of  a  price  rise, 
unless  the  price  rises  sufficiently  to  be 
above  the  price  of  the  next  substitute. 
The  cost  of  each  substitute  provides  the 
height  of  each  step,  and  the  market 
share  of  substitutes  provide  the  width. 
Demand  is  assumed  to  be  relatively 
constant  over  the  10-year  period-1993 
to  2002. 

While  market  shares  are  determined 
by  a  combination  of  toxicity  and  cost 
concerns  to  sensitivity  analyses  are 
performed,  in  the  first  market  share  is 
based  predominately  on  cost  concerns 
and.  in  the  second,  market  share  is 
based  predominately  on  toxicity 
concerns.  The  base  case  market  shares 
under  the  proposed  regulatory  option 
for  non-split  shot  are  estimated  to  be: 
Polypropylene-55  percent,  bismuth-5 
percent,  tin-35  percent,  steel-2  percent, 
and  tin/antimony  alloy-3  percent.  The 
estimated  base  case  market  shares  for 
split  shot  are;  Tin-90  percent,  tin/ 
antimony  anoy-2  percent,  and  terpene 
resin  putty-8  percent.  The  supply  of 
lead  sinkers  is  assumed  to  be  perfectly 
elastic  in  the  long  run,  therefore,  no 
producer  surplus  exists  in  these 
markets.  Thus,  most  of  the  cost  of  the 
regulation  will  be  borne  in  the  long  run 
entirely  by  consumers  of  these  goods. 

The  present  value  social  cost  of  the 
proposed  regulatory  option  is  estimated 
to  be  $75.9  miUion  discounted  at  7 
percent.  The  total  costs  over  the  10-year 
period  apportioned  to  consumers  is 
estimated  to  be  $71.6  million 
discounted  at  7  percent.  This  implies  a 
cost  of  about  $9.6  million  per  year  for 


the  31  milhon  freshwater  anglers  that 
participate  in  freshwater  fishing 
annually  or  only  2  cents  per  fishing  day 
(average  fishing  days  per  individual  per 
year  are  equal  to  14).  This  does  not 
mean  to  suggest  however,  that  the 
increase  in  tie  purchase  price  of  sinkers 
is  2  cents.  EPA  has  estimated  that  the 
cost  impact  of  the  final  rule  per  average 
angler  would  be  approximately  31  cents 
per  year.  However,  this  figure  does  not 
include  the  markups  associated  with 
retail  process.  The  purchase  price  paid 
for  sinkers  by  the  average  angler  could 
be  $1.50  to  S3. 50  per  year,  or  10  to  25 
cents  per  day  of  fishing.  In  any  case,  the 
increased  price  in  fishing  sinkers  is 
relatively  minimal  in  comparison  to  the 
total  cost  incurred  by  anglers  for  other 
expenditures  such  as  fishing  rods,  reels, 
and  other  tackle,  licenses,  fishing  trips, 
and  boats. 

C.  Benefits  of  Proposal 

Conducting  a  benefits  analysis  is 
complicated  by  a  number  of  factors. 
First,  the  large  number  of  bird  species 
potentially  at  risk,  the  paucity  of 
available  data  on  local  bird  populations, 
deaths  from  all  causes,  and  on  deaths 
from  lead-  or  zinc-containing  sinker 
ingestion  make  it  difficult  to  estimate 
current  exposures  and  effects.  Second,  it 
is  difficult  to  estimate  the  probability 
that  a  lost  lead-  or  zinc-containing 
sinker  will  be  picked  up  by  an 
individual  bird.  Last,  the  accumulation 
of  lead  in  the  environment  based  on 
historical  fishing,  together  with 
uncertainties  about  its  continued 
availability  to  migratory  waterbirds, 
creates  problems  for  estimating  the 
potential  effectiveness  of  alternative 
regulatory  options  in  reducing  exposure 
and  observed  effects.  Because  of  these 
difficulties,  the  approach  taken  in  the 
benefits  analysis  is  to  illustrate  the 
potential  routes  of  exposure  and 
describe  the  circumstances  that  suggest 
that  significant  numbers  of  waterbirds 
are  potentially  at  risk. 

The  benefits  are  presented  in  terms  of 
number  of  sinkers  removed  from  the 
market.  As  indicated  in  Unit  III.D.  of 
this  preamble,  one  lead-  or  zinc- 
containing  sinker  can  generally  lead  to 
mortality.  Following  this  assumption, 
this  analysis  provides  estimates  of  the 
number  of  these  "toxic"  sinkers 
removed  from  the  marketplace  as  a 
result  of  a  regulatory  option.  This 
information  provides  an  indication  of 
the  potential  for  a  regulatory  option  to 
reduce  exposure  and  risk  to  birds.  While 
this  approach  cannot  definitively 
describe  absolute  risk  reduction,  it  is  an 
effective  means  of  comparing  regulatory 
options. 
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For  the  regulator}'  options  that  EPA 
considered,  the  estimated  number  of 
"toxic"  sinkers  entering  the 
environment  which  would  be  avoided 
over  a  lO-year  period  ranged  from  near 
zero  to  near  4  8  bilUon.  The  number  of 
sinkers  In  the  environment  avoided  over 
10  years  resulting  from  the  regulatory 
option  proposed  in  this  rule,  a  ban  on 
the  manufacture,  processing,  and 
distribution  in  commerce,  is 
approximately  4.2  billion  fishing  sinkers 
or  470  milhon  sinkers  per  year.  This 
estimate  assumes  that  the  regulation  is 
effective  in  reducing  the  home 
manufacture  of  lead  fishing  sinkers. 
Therefore,  this  estimate  represents  a 
decrease  in  the  number  of  lead  sinkers 
alone  of  89  percent.  The  remainder  of 
lead,  zinc,  and  brass  sinkers  left  on  the 
market  will  consist  of  sinkers  greater 
than  1  inch  in  size. 

EPA  also  reviewed  relevant  economic 
valuation  literature  for  the  variety  and 
range  of  values  associated  with  the  loss 
of  birds.  The  range  of  values  which  is 
developed  in  the  analysis  is  used  to 
produce  an  estimate  analogous  to  a 
break -even  estimate  of  the  number  of 
birds  required  to  generate  positive  net 
benefits  from  the  regulatory  option.  This 
range  is  based  solely  on  the  relative 
costs  of  each  of  the  options  and  does  not 
address  the  effectiveness  or  cost- 
effectiveness  of  any  given  option  in 
terms  of  risk  reduction. 

Birds  have  value  to  society  for  a 
variety  of  reasons.  Values  include  those 
from:  bird  watching;  as  part  of  and 
essential  to  the  health  of  the  ecosystem, 
its  structure  or  function;  biodiversity 
value;  aesthetic  environment  for  hikers, 
campers,  anglers,  and  nature  walkers  in 
national  and  state  parks  and  other 
natural  environments;  potential  future 
genetic  or  medical  value;  and  game  for 
hunting. 

For  example,  approximately  58 
million  persons  engaged  in  non- 
consumptive,  non-residential  recreation 
involving  various  forms  of  wildUfe 
including  birds.  Recreational  benefits  or 
expenditure  associated  with  birds 
including  birdwatching.  photography, 
and  feeding  Is  estimated  to  be  $18.1 
billion,  or  approximately  S310  per 
spender.  Other  non-consumptive 
recreational  benefits  have  examined 
endangered  species  such  as  the 
whooping  crane.  A  valuation  study 
found  that  persons  were  willing  to  pay 
$21  to  $149  per  year  for  a  refuge  that 
would  help  protect  the  crane  which 
they  could  visit. 

Because  environmental  benefits  are 
usually  not  traded  as  market  goods  and 
services,  estimating  values  for  these 
benefits  is  difficult.  However. 


economists  have  developed  approaches 
with  which  to  estimate  these  values. 

Previously  conducted  valuation 
studies  on  birds  are  used  in  this  analysis 
to  produce  an  estimate  of  the  number  of 
non-endangered  birds  for  which  the 
regulator)-  costs  would  equal  the  value 
of  birds  for  purposes  of  comparing 
regulatory  options.  This  is  similar  in 
concept  to  a  break-even  point.  Valuation 
studies  which  have  been  used  focus 
primarily  on  use  value  and,  thus,  do  not 
account  for  values  which  society  places 
on  endangered  species,  such  as  the 
Mississippi  Sandhill  Crane,  which  may 
be  positively  affected  by  the  regulation 
In  addition,  the  estimates  do  not 
account  for  the  value  of  risk  reduction 
to  human  health  which  will  occur  as  a 
result  of  the  regulatory'  requirements. 
Thus,  any  ranges  calculated  can  help  to 
indicate  the  potential  number  of  birds 
that  would  have  to  be  saved  to  provide 
net  benefits  solely  on  the  basis  of 
benefits  to  ncn-threatened  or  non- 
endangered  birds.  The  range  offers 
useful  guidance  in  comparing  regulatory 
options,  but  does  not  measure  absolute 
benefits  or  risk  reduction. 

To  calculate  the  range,  the  costs  of  the 
selected  regulatory  option  were  divided 
by  the  estimated  range  of  values  for  non- 
threatened  or  non-endangered  birds. 
The  results  of  EPA's  analysis  indicate 
that  a  likely  breakeven  range  is  equal  to 
367,000  to  3.4  million  non-threatened  or 
non-endangered  birds.  While  not  trivial, 
the  upper  bound  of  this  estimate,  3.4 
million  birds,  represents  only  5  percent 
of  the  estimated  fall  population  of  game 
birds,  which  embody  only  a  portion  of 
the  potentially  affected  species. 
Additionally,  if  as  few  as  one  percent  of 
the  sinkers  removed  from  the  market 
each  year  caused  waterbird  deaths, 
approximately  4.7  million  birds  could 
potentially  be  saved  as  a  result  of  the 
regulation,  well  in  excess  of  the  high 
end  of  the  estimated  breakeven  range. 

While  reductions  in  risk  to  human 
healtli  and  endangered  sf>ecies  have  not 
been  quantified,  they  cannot  be  ignored. 
Because  the  proposed  regulation 
encompasses  home  manufacture,  human 
health  benefits  are  expected  because 
exposure  to  lead  fimies  and  dust  during 
the  home  manufacturing  process  are 
expected  to  be  eliminated.  Finally, 
several  endangered  species  are 
potentially  at  risk  from  smaller  lead- 
and  zinc-containing  sinkers.  The  values 
for  these  birds  have  not  been  accounted 
for,  yet  evidence  suggests  that  society 
does  place  a  high  value  on  endangered 
species.  For  instance,  in  1991,  an 
estimated  $1.37  million  was  spent  on 
preservation  efforts  for  the  Mississippi 
Sandhill  Crane  alone.  While  not 
necessarily  a  measure  of  the  social  value 


of  individuals  of  this  species,  it  does 
suggest  that  these  values  are  real. 

D  Cost-effectiveness 

The  Agency  also  compared  the  costs 
of  various  regulatory  options  relative  to 
the  benefits  achieved  by  each  option. 
For  this  analysis,  cost -effectiveness  was 
evaluated  as  cost  per  1,000  "toxic"  or 
lead-  and  zinc -containing  sinkers 
removed  from  the  market.  This  type  of 
analysis  can  be  useful  in  two  ways;  (1) 
For  regulatory  options  yielding  similar 
quantified  benefits,  it  can  assist  EPA  in 
identifying  the  most  cost-effective 
options,  and  (2)  for  regulatory  options 
yielding  dissimilar  or  quantified  and 
non-quantifiable  benefits  (as  in  this 
analysis),  it  can  assist  EPA  in 
identifying  the  incremental  increase  in 
cost  per  unit  increase  in  quantifiable 
benefits.  This  analysis  shows  that  a  ban 
solely  of  split  shot  would  have  the 
lowest  cost  per  1,000  sinkers  avoided. 
EPA  is  not  proposing  a  ban  on  split  shot 
alone  because  such  a  ban,  on  an  annual 
basis,  would  address  only  68  percent  of 
lead  sinkers  1  inch  or  less  in  size.  EPA 
believes  this  option  would  be  an 
inadequate  response  to  the  risks  posed 
to  waterbirds.  The  proposed  option, 
however,  increases  benefits  to  include 
100  percent  of  fishing  sinkers  1  inch  or 
less  on  an  annual  basis,  at  a  still 
reasonable  cost.  In  addition,  the 
proposed  option  offers  benefits  to 
human  health  which  would  not  accrue 
under  a  ban  solely  on  split  shot.  EPA  is 
not  proposing  a  ban  on  fishing  sinkers 
over  1  inch  in  any  dimension,  or  an 
immediate  ban  of  sinkers,  in  part, 
because  this  analysis  showed  that  the 
incremental  costs  were  high  relative  to 
the  benefits  achieved. 

VI.  Other  Options  Considered 

A.  Summary 

In  granting  the  petition.  EPA  agreed  to 
examine  labeling  as  one  course  of 
action.  However,  EPA  also  considered  a 
number  of  other  regulatory  options  such 
as:  (1)  A  comprehensive  ban  on  all  sizes 
and  types  of  lead-  and  zinc-containing 
fishing  sinkers;  (2)  a  geographic  ban  on 
lead-  and  zinc-containing  fishing 
sinkers;  (3)  a  prohibition  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead-  and 
zinc-containing  fishing  sinkers  under  2 
inches  in  size;  (4)  a  prohibition  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead  and 
zinc-containing  split  shot  fishing 
sinkers;  (5)  a  prohibition  or  limitation 
on  the  amount  of  lead  and  zinc 
allowable  in  a  fishing  sinker;  and  (6)  the 
use  of  an  economic  incentive  or  fee  on 
the  sale  of  lead-  and  zinc-containing 
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fishing  sinkers.  These  options  are  not 
mutually  exclusive,  and  could  be 
proposed  in  conjunction  with  one 
another.  Although  EPA  did  examine  a 
combination  of  some  options  (eg., 
labeling  and  ban),  the  Agency  evaluated 
each  individual  option's  abihty  to 
reduce  the  number  of  sinkers  available 
fcr  exposure  to  waterbirds.  After 
consideration  of  the  options  and  the 
available  information,  EPA  beheves  that 
the  proposal  to  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  smaller 
fishing  sinkers  that  contain  lead  and 
zinc  is  the  least  burdensome  means  to 
adequately  address  the  unreasonable 
risk  of  injury  posed  by  fishing  sinkers  to 
waterbL'ds. 

B.  Labeling 

The  petitioners'  section  21  petition 
requested  that  the  Agency  require  a 
label  on  lead  fishing  sinker  packaging. 
However,  the  petition  also  stated  that 
depending  upon  the  "efficacy  of  the 
action  requested  of  EPA  today,  it  may  at 
some  point  in  the  future  be  necessary 
for  EPA  to  restrict  further  the 
manufacture,  distribution,  and  sale  of 
lead  fishing  sinkers  under  TSCA"  (Ref. 

5). 

A  proposal  to  label  could  include  the 
following:  (1)  Placing  a  label  or  warning 
notice  on  load-  and  zinc-containing 
fishing  sinker  packaging  stating  that  the 
product  is  toxic  to  waterbirds;  (2)  for 
sinkers  sold  in  bulk,  requiring  retailers 
to  post  a  sign  with  similar  langiiage;  and 
(3)  requiring  catalogues  selling  fishing 
sinkers  to  contain  language  regarding 
the  toxicity  of  the  sinkers.  This  label 
could  be  placed  on  fishing  sinkers 
manufactured  and  sold  for  use  in  the 
United  States,  and  well  as  those  for 
export.  The  goal  of  such  a  label  would 
be  to  modify  consumer  behavior  and 
cause  anglers  to  purchase  less  toxic 
sinkers. 

Labels  generally  provide  consumers 
with  information  indicating  how  to  use 
a  product  safely.  However,  in  this  case, 
labeling  would  have  little  effect  on  Lhe 
quantity  of  loxic  sinkers  lost  in  the 
environment,  regardless  of  how  careful 
anglers  are.  One  ingested  lead-  or  zinc- 
containing  sinker  can  be  enough  to 
cause  death  to  a  waterbird. 

Additionally,  labels  pro\ade 
consumers  with  information  regarding 
the  risks  associated  with  the  product. 
The  Agency  has  reviewed  studies 
regarding  factors  affecting  labeling 
effectiveness  and  concludes  that 
consumers  generally  respond  more 
readily  to  labels  which  state  or  suggest 
that  an  immediate  and  significant 
personal  risk  is  associated  with  that 
product  (Ref  31).  In  situations  where  the 


product  would  not  pose  such  a  risk  (as 
is  the  case  with  anglers  purchasing  and 
using  fishing  sinkers),  studies  indicate 
that  a  label  is  often  less  effective  in 
changing  consvimer  response  (Ref  31). 
Therefore,  it  is  questionable  whether  a 
label  would  be  effective  in  causing 
consumers  to  purchase  other  types  of 
fishing  sinkers. 

EPA  examined  various  rates  of 
consumer  response  to  a  labeling 
provision  in  order  to  assess  the  impacts 
of  such  an  option.  The  response  rates 
evaluated  include,  0,  5,  and  10  percent, 
vsrhere  a  0  percent  response  rate 
indicates  that  there  would  be  no  change 
in  consiimer  purchasing  behavior.  EPA 
estimates  that  at  a  5  percent  response 
rate,  approximately  22  milhon  lead-  and 
zinc-containing  sinkers  annually  would 
not  be  purchased,  and  approximately  45 
million  sinkers  annually  would  not  be 
purchased  at  a  response  rate  of  10 
percent.  In  comparison,  the  proposed 
option,  a  ban  on  the  manufacture, 
processing,  and  distribution  in 
commerce  of  lead-  and  zinc-containing 
fishing  sinkers,  would  result  in 
removing  over  450  million  sinkers  from 
the  market  on  an  annual  basis, 
preventing  them  from  entering  the 
environment  and  becoming  available  for 
ingestion  by  waterbirds. 

The  Agency  beheves  that  labeling 
would  not  significantly  affect  the 
number  of  toxic  sinkers  lost  in  the 
environment  and  would  onlv  minimally 
affect  consumer  purchasing  behavior. 
Therefore,  the  Agency  believes  that 
labeling  would  not  adequately  reduce 
any  unreasonable  risks  of  injury  to 
waterbirds. 

C.  Comprehensive  Ban,  No  Size  Limit 

This  option  would  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  all  types 
and  sizes  of  lead-  and  zinc-containing 
fishing  sinkers.  This  would  guarantee 
the  future  elimination  of  all  sizes  and 
types  of  these  sinkers  in  the 
environment.  EPA  believes  this  option 
would  be  unduly  burdenso-iie  and 
would  unnecessarily  place  rcstrictio.ns 
on  the  tj'pes  of  sinkers  that  are  not 
readily  ingested  by  waterbirds,  and. 
therefore  do  not  pose  a  significant  risk 
to  those  species.  The  Agency  beheves 
that  there  are  less  costly  options  which 
would  effectively  reduce  the  number  of 
sinkers  available  for  exposure  to 
waterbirds.  Therefore,  EPA  rejected  this 
option. 

D.  Geographic  Ban 

EPA  also  considered  a  geographic  ba.n 
to  restrict  the  sale  of  lead-  and  zinc- 
containing  fishing  sinkers  in  certain 
areas  such  as  those  with  freshwater 


habitats  (e.g..  near  lakes,  jxjnds,  or 
rivers),  or  in  habitats  of  affected  species 
(see  Unit  IILE.3.  of  this  preamble).  The 
Agency  rejected  this  option  because 
these  areas  would  essentiallv  include 
the  entire  United  States,  and  would  be 
very  difficult  to  enforce.  In  addition, 
waterbirds  are  migratory  and  couid 
easily  ingest  sinkers  in  areas  where  the 
sale  of  these  fishing  sinkers  was  not 
prohibited.  Anglers  are  also  mobile,  and 
could  buy  the  sinkers  in  one  location, 
and  use  tnera  in  another  area  where 
their  sale  is  prohibited,  thus  defeating 
the  purpose  of  the  prohibition.  For  these 
reasons.  EPA  rejected  this  option. 

E.  Ban  on  Sinken  2  Inches  or  Less  in 
Size 

EPA  considered  prohibiting  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead-  and 
zinc-containing  fishing  sinkers  which 
were  2  inches  and  less  in  any 
dimension.  EPA  believes  2  inches  is  a 
diameter  to  which  larger  species,  such 
as  sandhill  cranes,  can  expand  their 
esophagus  to  swallow  food  or  other 
items.  However,  after  further 
consideration,  although  larger  birds  are 
physically  capable  of  swallowing 
sinkers  greater  than  1  inch,  EPA 
believes  that  most  waterbirds  would  not 
likely  ingest  sinkers  of  that  size. 
Moreover,  the  majority  of  sinkers  over  1 
inch  in  any  dimension  are  used  for 
fishing  in  the  ocean,  and  would  not  be 
readily  available  for  exposure  to 
waterbirds.  This  option  is  less  cost 
effective  than  the  proposed  option  in 
terms  of  removing  lead-  and  zinc- 
containing  fishing  sinkers  from  the 
market.  This  generally  occurs  becau.'^e 
the  number  of  total  si.".kers  between  1 
and  2  inches  is  small  compared  with  the 
cost  of  regulating  them.  For  these 
reasons,  EPA  rejected  regulating  sinkers 
over  1  inch  and  less  than  2  inches  in 
any  dimension. 

F.  Ban  on  Spht  Shot  Sinkers  Only 

EPA  examined  placing  restrictions  on 
the  type  of  lead-  and  zinc-containing 
fishing  sinkers  whii.h  could  be 
produced  or  s-old.  Specifically.  EPA 
considered  limiting  split  shot  type 
sinkers  because  they  constitute  a 
significant  market  segment  of  the  types 
of  lead-  a.nd  zinc-containing  sinkers 
currently  produced.  However,  while 
prohibiting  the  manufacture,  processing, 
and  distribution  in  commerce  of  these 
t^-pe  sinkers  would  capture  a  large 
portion  of  sinkers  available  for 
exposure,  EPA  believes  that  regardless 
of  shape,  sinkers  1  inch  or  less  in  any 
dimension  pose  the  same  risk  to 
waterbirds.  As  discussed  earlier  In  this 
preamble,  both  spht  shot  and  non-splil 
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shot  sinkers  have  been  found  in 
waterbirds  that  have  died  from  lead 
poisoning.  A  ban  solely  on  split  shot 
would  not  adequately  reduce  the 
number  of  sinkers  deposited  in  the 
environment. 

In  addition,  EPA  believes  that  the 
majority  of  the  home  manufacturers 
produce  non-split  shot  fishing  sinkers. 
An  option  to  only  restrict  split  shot 
sinkers  would  not  reduce  any  human 
health  risks  associated  with  the  home 
manufacture  of  non-split  shot.  For  these 
reasons.  EPA  rejected  this  option. 

G.  Regulation  of  Lead  and  Zinc  Content 
in  Sinkers 

EPA  also  examined  regulating  lead 
and  zinc  content  by  weight,  or  by 
percentage  of  lead  and  zinc  present  in 
each  sinker.  A  specific  weight  or 
percentage  limit  would  not  effectively 
address  the  low  level  of  lead  or  zinc 
which  when  ingested  by  waterbirds 
could  result  in  a  lethal  dose  (parts  per 
million  range).  It  may  not  be  feasible  to 
measure  accurately  such  a  small  amount 
of  lead  or  zinc,  making  it  troublesome 
for  industry  to  comply  with  the  option, 
and  difTicult  for  the  govemm^t  to 
enforce  adequately.  EPA  has  therefore 
rejected  this  option. 

H.  Economic  Incentive 

The  Agency  considered  placing  a  fee 
on  the  sale  of  lead-  and  zinc-containing 
fishing  sinkers.  While  tliis  option  would 
encourage  manufacturers,  the  cottage 
industry,  or  consumers  to  switch  to 
substitutes,  it  is  difficult  to  predict  tiie 
risk  reduction  that  would  result  from  a 
given  fee.  In  addition,  home 
manufacturers  would  not  be  subject  to 
a  fee  unless  they  sold  the  sinkers.  As 
such,  the  quantity  of  sinkers 
manufactured  at  home  would  not  be 
expected  to  decrease  as  a  direct  result  of 
the  fee  (in  fact  it  may  increase  as 
consumers  attempt  to  avoid  the  fee  on 
purchased  sinkers)  possibly 
undermining  the  intended  change 
expected  from  the  fee.  For  these  reasons, 
EPA  rejected  this  option. 

VII.  Other  Federal  Statutes 

A.  Endangered  Species  Act 

The  Endangered  Species  Act  (16 
U.S.C.  1531  to  1544)  was  enacted  to 
protect  and  preserve  plants  and  animals 
that  have  been  designated  by  the 
Secretary  of  the  Interior  as  endangered 
or  threatened.  The  Mississippi  sandhill 
crane  is  listed  as  an  endangered  species 
under  50  CFR  17.11.  EPA  has  an 
obligation  to  conserve  the  Mississippi 
sandhill  crane,  and  to  consult  with  the 
Secretary  of  the  Interior  (through  the 
F\VS)  to  insure  the  action  specified  in 


this  proposal  is  not  likely  to  jeopardize 
the  continued  existence  of  the  crane,  or 
other  endangered  species,  or  result  in 
the  destruction  or  adverse  modification 
of  their  habitats. 

While  this  proposal  is  intended  to 
protect  and  presen'e  all  waterbirds,  the 
Agency  is  especially  concerned  about 
the  continued  existence  of  the 
endangered  Mississippi  sandhill  crane, 
and  potential  risk  posed  to  other 
endangered  and  threatened  species  by 
lead-  and  zinc-containing  fishing 
sinkers.  Other  endangered  species  such 
as  the  whooping  crane,  Aleutian  Canada 
goose,  peregrine  falcon,  and  possibly  the 
bald  eagle  could  also  benefit  from  this 
rule  as  proposed.  A  prohibition  on  the 
manufacture  and  sale  of  lead-  and  zinc- 
containing  fishing  sinkers  would 
prevent  future  exposures  and  risks  to 
these  cranes  and  other  endangered  or 
threatened  species.  Although  there  has 
only  been  one  reported  death  of  a 
Mississippi  sandhill  crane'due  to  lead 
poisoning,  possibly  from  a  lead  fishing 
sinker,  the  Agency  is  concerned  about 
each  individual  of  an  endangered 
species,  and  its  importance  to  the 
continued  survival  of  the  species. 

EPA  has  conferred  with  tne  FWS 
during  the  development  of  this 
proposed  rule,  to  receive  their  input 
regarding  the  scientific  aspects  of  this 
proposal,  and  to  ensure  that  there  is 
coordination  between  both  agencies. 

B.  Migratory  Bird  Treaty  Act 

In  considering  this  action  under 
TSC\,  EPA  is  also  mindful  of  other 
statutes  intended  to  protect  birds  such 
as  the  Migratory  Bird  Treaty  Act 
(MBTA)  ('lb  U.S.C.  703).  Under  the 
MBTA.  it  is  unlawful  to  "take" 
migratory  birds  whether  by  killing, 
possessing,  or  trading  except  as 
permitted  by  regulations.  Section  703  of 
the  MBTA  prohibits  "by  any  means  or 
in  any  manner,  to.  .  .take,  capture,  kill, 
attempt  to  take,  capture,  or  kill.  .  . 
migratory  birds."  The  MBTA  applies  to 
ingestion  of  lead  by  birds  as  seen  by 
action  taken  by  the  F\VS  to  ban  the  use 
of  lead  shot  to  hunt  certain  waterfowl 
species.  Numerous  migratory  waterfowl 
have  died  from  lead  poisoning  due  to 
ingestion  of  spent  lead  ammunition. 
Species  such  as  sandhill  cranes,  and 
trumpeter,  mute,  and  tundra  swans  are 
migratory  birds  which  would  be 
protected  under  the  MBTA. 

EPA  believes  that  the  MBTA  is 
complimentary  to  the  TSQA  in 
potentially  reducing  nsks  to  waterbirds. 
While  this  rule  as  proposed  would 
regulate  the  manufacture,  processing, 
and  distribution  in  commerce  of  fishing 
sinkers  in  the  United  States,  the 
Department  of  Interior  has  the  authority 


to  regulate  the  manner  or  method  of 
fishing  on  lands  under  their  control. 

C.  Other  EPA  Activities 

EPA  has  been  active  in  protecting 
migratory  birds,  and  signed  a 
Memorandum  of  Agreement  along  with 
the  FWS,  U.S.  Forest  Service.  Bureau  of 
Land  Management.  National  Park 
Service,  Department  of  the  Navy,  and 
the  Agency  for  International 
Development  on  May  14, 1991, 
establishing  the  Neotropical  Migratory 
Bird  Conservation  Program  ("Partners  in 
Flight").  This  program,  now  comprised 
of  many  other  Federal  and  State 
agencies,  non-governmental 
organizations,  and  academia  addresses 
noted  population  declines  of  migratory 
bird  species  which  nest  and  breed  in 
North  America  and  winter  in  Mexico. 
Central  and  South  America,  and  the 
Caribbean.  In  concert  with  other 
"Partners  in  Flight."  EPA  plays  a  major 
role  in  maintaining  the  environmental 
quality  of  migratory  bird  habitats. 

\TII.  Coordination  with  Other  Federal 
Agencies 

Concurrent  with  petitioning  EPA 
under  section  21  of  TSCA.  on  October 
20,  1992,  the  EDF,  North  American 
Loon  Fund,  Trumpeter  Swan  Society, 
and  Federation  of  Fly  Fishers  also 
petitioned  the  Department  of  Interior 
(DOI)  to  utilize  its  authorities  under  the 
Migratory  Bird  Treaty  Act,  16  U.S.C. 
sections  703-712,  the  National  Wildlife 
Refuge  System  Administrator  Act,  16 
U.S.C.  sections  668dd  and  668ee,  and 
the  National  Park  Service  Act,  16  U.S.C. 
sections  1-3,  to  prohibit,  by  regulation, 
the  use  of  lead  weights  for  fishing  on 
any  National  Wildlife  Refuge  or 
National  Park  where  the  trumpeter  swan 
or  common  loon  breeds  or  stops  over 
during  migration.  On  June  4,  1993.  DOI 
published  a  Federal  Register  notice 
requesting  comment  on  the  petition  (58 
FR  31740).  Comments  were  due  by 
September  2. 1993.  It  is  EPA's 
understanding  that  DOI  is  still 
developing  its  response  to  the  petition. 

Under  section  9  of  TSCA,  EPA  is 
directed  to  consider  whether  the  risk  to 
be  addressed  by  regulatory  action  under 
TSCA  may  be  prevented  or  reduced  to 
a  sufficient  extent  by  action  taken  under 
a  Federal  law  not  administered  by  EPA. 
EPA  recognizes  that  in  the  area  of 
protection  of  wildlife,  and  specifically 
of  waterbirds  and  other  avian  species, 
there  are  some  areas  of  overlap  between 
the  statutory  authorities  administered 
by  EPA  and  DOI.  However,  some 
activities,  the  regulation  of  which  could 
protect  wildlife  (e.g.,  regulation  of  the 
manufacture,  processing,  and 
distribution  in  commerce  of  chemical 
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substances),  are  clearly  within  the 
purview  of  EPA. 

At  this  point,  EPA  has  preliminarily 
determined  that  the  potential 
unreasonable  risks  to  waterbirds  would 
not  be  sufSciently  prevented  or  reduced 
through  future  regulatory  initiatives  by 
DOI  so  as  to  make  regulatory  action 
under  TSCA  unnecessary.  As  discussed 
above,  EPA  has  worked  closely  in  the 
past  with  a  number  of  federal  agencies, 
including  DOI,  to  protect  migratory 
birds.  EPA  has  also  conferred  with  the 
F\VS  of  the  DOI  to  ensure  that  there  is 
coordination  between  the  two  agencies. 
EPA  will  continue  to  confer  with  and 
coordinate  its  activities  with  EX3I  in  the 
course  of  this  rulemaking  to  ensure  a 
unified  approach  that  adequately 
protects  human  health  and  the 
environment,  and  avoids  unnecessary  or 
duplicative  Federal  regulation. 

DC.  Unreasonable  Risk 

A.  Standard 

To  promulgate  a  rule  under  TSC\ 
section  6(3).  EPA  must  find  that  there  is 
a  "reasonable  basis  to  conclude"  that 
activities  involving  a  chemical 
substance  or  mixture  present  or  will 
present  "an  unreasonable  risk  of  injury 
to  health  or  the  environment."  The 
finding  of  unreasonable  risk  is  a 
judgement  under  which  the  decision- 
maker determines  that  the  risk  of  health 
or  environmental  injury  from  the 
chemical  substance  or  mixture 
outweighs  the  burden  to  society  of 
potential  regulations. 

It  is  important  to  note  that  section  6 
of  TSCA  does  not  require  a  factual 
certainty,  but  only  a  "reasonable  basis  to 
conclude"  that  a  risk  is  unreasonable. 
The  legislative  history  of  TSCA  makes  it 
quite  clear  that  EPA  may  take  regulatory 
action  to  prevent  hann  even  though 
there  are  uncertainties  as  to  the 
threshold  levels  of  risk.  Congress 
recognized  that  in  addition  to  basing  its 
decision  en  known  facts,  EPA  must,  of 
necessity,  often  base  its  action  on 
scientific  theories,  consideration  of 
projections  from  available  data, 
modelling  using  reasonable 
assumptions,  and  extrapolations  from 
limited  data.  (H.R.  Rep.  No.  1341,  94th 
Cong.,  2d  .Sess.  .32  (1976)) 

Although  TSCA  uses  unreasonable 
ri;:k  as  its  basic  standard  for  deciding  en 
appropriate  action  regarding  the 
manufacture,  processing,  distribution  in 
commerce,  use,  cr  disposal  of  a 
chemical  substance  or  mixture,  TSCA 
does  nol  define  the  term  "unreasonable 
risk."  The  only  guidance  in  the  statute 
is  provided  in  section  6(c),  which 
established  the  requirements  that  to 
make  an  unreasonable  risk 


determination  under  section  6(a),  EPA 
must  consider  the  following:  (1)  The 
effects  of  the  chemical  on  health  and  the 
magnitude  of  its  exposiire  to  humans; 
(2)  the  effects  of  the  chemical  on  the 
environment  and  the  magnitude  of  its 
exposure  to  the  environment;  (3)  the 
benefits  of  the  chemical  for  various  uses 
and  the  availability  of  substitutes  for 
such  uses;  and  (4)  the  reasonably 
ascertainable  economic  consequences  of 
the  rule,  aher  consideration  of  the  effect 
on  the  national  economy,  small 
business,  technological  innovation,  the 
environment,  and  public  health. 

Section  6(c)  offers  no  further  guidance 
to  decisionmakers.  In  particular,  it  does 
not  discuss  how  each  of  these  factors  are 
to  be  weighed  in  relationship  to  each 
other.  Consequently,  guidance  on 
implementation  of  the  unreasonable  risk 
standard  In  regulatory  decisionmaking 
requires  consideration  of  the  legislative 
history.  The  House  Report  on  TSCA 
(H.R.  Rep.  No.  1341,  94th  Cong  .  2d 
Sess.  13-15  (1976))  provides  the  most 
useful  pertinent  explanation.  The  House 
Report  describes  the  finding  of 
unreasonable  risk  as  involving  a 
balancing  of  the  probability  that  harm 
will  occur,  and  the  magnitude  and 
severity  of  that  harm,  against  the 
adverse  effects  (social  and  economic)  on 
society  of  the  proposed  Agency  action  to 
reduce  the  harm.  In  other  words, 
unreasonable  risk  involves  a  weighing 
of  the  risks  to  be  reduced  by  Agency 
action  and  the  consequences  of  the 
action. 

B.  Finding 

L'tilizing  this  analysis,  EPA  has 
evaluated  the  following  elements  to 
make  its  preliminary  "unreasonable 
risk"  finding:  (1)  Evidence  of  the 
toxicity  of  lead  and  zinc,  (2)  effects  of 
lead  fishing  sinkers  on  wat'..ibirds,  (3) 
species  exposed  and  adversely  affected 
by  lead  containing  and  potentially 
affected  by  zinc-containing  fishing 
sinkers,  (4)  potential  magnitude  of 
exposure  to  lead-  and  zinc-containing 
fishing  sinkers,  (5)  substitutes  for  Icad- 
and  zinc-containing  fishing  sinkers,  and 
(6)  economic  impacts  of  imposing  l>ie 
proposed  rule.  Each  individual  element 
is  discussed  in  detail  in  Units  HI.  and 
V.  of  this  preamble. 

EPA  has  weighed  the  risks  of  injury 
to  waterbirds  from  continued  use  of 
smaller  lead-  and  zinc-containing 
fishing  sinkers  against  the  costs  of 
eliminating  the  manufacture, 
processing,  and  distribution  In 
commerce  of  such  sinkers.  The  Agency 
believes  that  the  benefits  of  eliminating 
the  effects  to  waterbirds  of  ingesting 
these  fishing  sinkers  outweigh  the  costs 


to  society  of  the  rule  as  proposed  based 
on  the  following: 

1.  The  toxicity  associated  with  lead 
exposure  is  well  documented.  A  review 
of  extensive  research  on  the  toxicity  of 
lead  to  waterbirds  leads  to  the 
conclusion  that  ingestion  of  lead  fishing 
sinkers  poses  a  significant  hazard  to 
waterbirds.  Specifically,  common  loons, 
trumpeter  swans,  mute  swans,  sandhill 
cranes,  and  tundra  swans  have  been 
demonstrated  to  ingest  lethal  amounts 
of  lead,  either  intentionally,  accidently, 
or  incidentally,  while  feeding  in  aquatic 
habitats  containLng  discarded  lead 
sinkers.  Research  has  shown  that  one      « 
small  lead  fishing  sinker  is  enough  to 
cause  mortality  in  these  and  other 
waterbirds.  In  addition,  based  on  the 
toxicity  of  lead  and  zinc,  other  lead- 
containing  or  zinc-containing  fishing 
sinkers  such  as  brass  would  also  pose  a 
risk  to  waterbirds. 

2.  Lead  and  zinc  are  persistent  in  the 
envirorunent.  As  more  lead-  and  zinc- 
containing  sinkers  are  produced  and 
sold,  more  may  enter  ecosystems  where 
they  can  become  available  to  waterbirds. 

3.  The  rule  as  proposed  would  create 
benefits  fcy  preventing  potential 
waterbird  deaths.  It  is  estimated  that  the 
proposed  ban  would  prevent  over  450 
million  lead-  and  zinc-containing 
fishing  sinkers  that  have  any  dimension 
1  Inch  or  less  from  being  produced  each 
year,  and  potentially  from  entering  the 
environment. 

4.  Waterbirds  have  many  benefits  to 
society  for  reasons  such  as  bird 
watching,  photography,  biodiversity, 
part  of  and  essential  to  the  health  of  the 
ecosystem,  potential  future  genetic  or 
medical  value,  contributing  to  the 
aesthetic  environment  for  hikers, 
campers  and  anglers,  and  game  for 
hunting.  It  is  clear  that  significant 
public  and  private  expenditures  are 
made  to  protect  and  enjoy  these  birds. 

5.  Although  the  magnitude  of  the 
effoct  lead  fishing  sinkers  have  on 
waterbird  populations  is  uncertain,  it  is 
rcasonahlo  to  conclude  tliat  as  irioro  lead 
fishing  sinkers  are  discarded  or  lost  in 
tlie  environment  and  are  available  for 
ingestion,  further  deaths  will  occur.  In 
the  case  of  endangered  species 
particularly,  e.ach  individual  is  valuable 
and  vital  to  the  continuation  of  the 
species. 

6.  Scientific  evidence  has 
demonstrated  that  zinc  is  also  very  toxic 
to  waterbirds  (exposure  to  mallards  has 
resulted  in  their  death),  aquatic 
organisms,  and  mammals.  Based  on 
EPA's  comparative  toxicity  analysis, 
ingestion  of  zinc -containing  fishing 
sinkers  could  also  cause  death  in 
waterbirds. 
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7.  Substitutes  for  lead-  and  zinc- 
containing  fishing  sinkers  are  available 
which  perform  as  well  as  lead  and  zinc, 
albeit  at  a  higher  cost.  These  sinkers  can 
be  manufactured  using  existing 
technologies. 

8.  EPA  s  analysis  indicates  that  the 
costs  of  this  proposed  rulemaking  will 
net  result  in  serious  economic 
consequences  for  small  businesses  or 
the  national  economy,  and  would  result 
in  minimal  economic  consequences  for 
anglers.  Tha  annual  cost  of  the  rule  as 
proposed  to  the  average  angler  is  less 
than  $4.00. 

9.  A  vast  number  of  lead  fishing 
sinkers  are  made  by  persons  at  home. 
Exposure  to  lead  may  cause  severe 
adverse  health  effects  such  as  brain 
damage  in  children,  miscarriages,  and 
hypertension.  The  rule  as  proposed  may 
assist  in  preventing  exposures  which 
may  result  from  the  lead  vapors  or 
fumes  created  when  making  sinkers, 
and  potential  risks  to  human  health. 

After  e.xamination  of  these  factors, 
EPA  has  preliminarily  concluded  that 
the  continued  manufacture,  processing, 
and  distribution  in  commerce  of  fishing 
sinkers  that  contain  any  lead  or  zinc, 
and  that  have  any  dimension  1  inch  or 
less,  presents  or  will  present  an 
unreasonable  risk  of  injury  to 
waterbirds. 

X.  Issues  for  Comment 

While  EPA  sohcits  comment  on  all 
aspects  of  this  proposal,  the  Agency 
specifically  requests  comments  on  the 
following  issues:  (1)  The  size  of  fishing 
sinkers  prohibited  from  being 
manufactured,  processed,  and 
distributed  in  commerce;  (2)  whether 
the  prohibitions  will  create  difficulties 
for  manufacturers  of  other  types  of 
fishing  sinkers  containing  small 
amounts  or  impurities  of  lead  and  zinc; 
(1)  the  level  at  which  lead  or  zinc 
impurities  are  present  in  other  type  of 
metals  used  for  fishing  sinkers;  (4) 
additional  avian  or  aquatic  toxicity 
information  for  antimony,  brass,  tin. 
copper,  bismuth,  tungsten,  terpene 
resin,  polypropylene,  and  iron;  (5) 
whether  other  types  of  sinkers  should  be 
included  under  the  proposed  ban;  (5) 
whether  the  manufacture  and  sale  of 
lead  jigs  should  be  prohibited  or 
limited,  and  if  so,  how  could  the 
Agency  distinguish  jigs  from  other  types 
of  lures;  (7)  whether  lead  jigs  are  a  likely 
or  suitable  substitute  for  lead  fishing 
sinkers;  (8)  whether  other  suitable  less 
toxic  substitutes  are  available;  (9)  the 
effective  date,  or  timing  of  the 
manufacture,  processing,  and 
distribution  ban  on  lead-  and  zinc- 
containing  fishing  sinkers,  (10)  any 
further  information  which  indicates  that 


either  lead-  and  zinc-containing  fishing 
sinkers,  jigs,  lures,  or  other  uses  of  lead 
in  fishing  equipment  may  be  toxic  to 
waterbirds,  or  other  wildlife;  (11) 
studies  or  any  other  information 
regarding  the  valuation  or  benefits  of 
waterbirds,  other  birds,  or  endangered 
species  (particular  avian),  or  methods  to 
estimate  those  benefits;  (12)  comments 
on  the  estimates  of  the  cost  associated 
with  the  proposed  rule;  (13)  whether  the 
proposal  would  inadvertently  lead  to 
greater  human  exposure  due  to 
increased  illegal  home  production  of 
lead  fishing  sinkers;  (14)  potential 
impacts  of  the  proposed  rule  on  small 
manufactuers  and  the  cottage  industry; 

(15)  EP.\'s  definition  of  fishing  smker; 

(16)  information,  studies,  or  comments 
on  whether  consumers'  response  to 
labels  that  do  not  warn  of  immediate 
and  significant  personal  risk  is  likely  to 
be  small  or  uncertain  compared  to  the 
response  to  labels  that  warn  of  personal 
risk;  (17)  whether  warning  labels  on 
lead-  or  zinc-containing  fishing  sinkers 
are  likely  to  reduce  purchases  of  such 
sinkers  by  0  to  10  percent;  and  (18) 
whether  it  is  desirable  or  feasible  to 
pursue  any  of  the  rejected  options 
versus  the  one  EPA  has  proposed. 

XI.  Exports 

Section  12(b)  of  TSCA  requires  that 
any  person  who  exports  or  intends  to 
export  a  chemical  substance  or  mixture 
for  which  a  rule  has  been  proposed  or 
promulgated  under  section  6  of  TSCA 
must  notify  EPA  of  such  exportation  or 
intent  to  export.  In  this  proposed  rule, 
EPA  is  addressing  lead-  and  zinc- 
containing  fishing  sinkers.  Since  such 
sinkers  may  consist  of  lead  and  zinc  in 
combination  with  any  other  material, 
EPA  has  concluded  that  it  is  proposing 
to  regulate  "mixtures"  in  the  rule  for 
purposes  of  applying  section  12(b) 
export  notification  requirements.  Thus, 
as  a  result  of  this  proposed  rule,  any 
person  who  exports  or  who  intends  to 
export  any  lead-  or  zinc-containing 
fishing  sinker  described  in  this 
proposed  rule,  to  a  foreign  country, 
would  be  required  under  section  12(b) 
of  TSCA  to  notify  EPA  of  such 
exportation  or  intent  to  export.  The 
export  notification  requirements  are 
described  in  40  CFR  part  707. 

EPA  anticipates  that  the  burden  of  the 
export  notification  requirements  will  be 
minimal.  Exporters  are  required  only  to 
provide  notification  the  first  time  they 
export  or  intend  to  e.xport  to  each 
country  in  a  calendar  year.  The 
notification  requirements  are  set  forth  in 
40  CFR  part  707  and  consist  of  the 
company's  name  and  address,  chemical 
name,  TSCA  section  that  triggered  the 
notification  (in  this  case  section  6), 


countries  that  are  the  receivers,  and  the 
export  date  or  intended  export  date.  As 
described  in  Unit  V.  of  this  preamble, 
there  is  very  little  export  of  sinkers. 

XII.  Recordkeeping 

As  discussed  in  Unit  XI.  of  this 
preamble,  TSCA  section  12(a) 
authorizes  EPA  to  impose  recordkeeping 
requirements  under  TSCA  section  8  on 
a  chemical  substance,  mixture,  or  article 
containing  a  chemical  substance  or 
mixture  even  when  it  is  manufactured, 
processed,  or  distributed  in  commerce 
and  properiy  marked  or  labeled  as  being 
intended  solely  for  export.  Section  12fb) 
of  TSCA  permits  EPA  to  require  export 
notification  for  any  substance  or 
mixture  regulated  or  proposed  to  be 
regulated  under  TSCA  section  6. 

EPA  has  the  authority  under  section 
8(a)  of  TSCA  to  require  persons  to 
engage  in  recordkeeping  and  reporting 
activities.  Section  8(a)(1)  of  TSCA  gives 
EPA  authority  to  require  persons  who 
manufacture  or  process  chemical 
substances  and  mixtures  to  maintain 
records  for  manufacturing  purposes, 
including  records  necessary  for  effective 
enforcement  of  TSCA  requirements. 
Small  manufacturers  and  processors  are 
generally  exempt  from  recordkeeping 
under  section  8(a).  However,  section 
8(a)(3)(A)(ii)(I)  provides  that.  when,  as 
here,  the  chemical  substance  or  mixture 
involved  is  subject  of  a  rule  proposed  or 
promulgated  under  TSCA  section  6. 
small  manufacturers  and  processors  also 
can  be  required  to  report  and  keep 
records. 

Pursuant  to  these  authorities  and  to 
ensure  compliance  with  this  proposed 
rule  and  TSCA  section  12(b)  export 
notification  requirements,  as  applicable, 
and  to  assist  in  enforcement  efforts, 
each  person  who  manufactures  or 
processes  fishing  sinkers  that  would  be 
subject  to  the  rule,  after  the  effective 
date  of  the  final  rule,  would  be  required 
to  maintain  manufacturing  and 
shipment/distribution  records  for  a 
period  of  3  years  from  the  date  of 
manufacture  or  shipment,  such  as:  (1) 
The  product  or  brand  name;  (2)  quantity 
and  date  of  sinkers  manufactured, 
processed,  or  shipped;  (3)  name, 
address,  and  telephone  number  of  the 
person  who  shipped,  and  who  received 
the  sinker  shipment;  and  (4)  inventory 
records  of  sinkers  manufactured  or 
produced. 

EPA  believes  that  the  recordkeeping 
requirements  will  be  necessary  for 
effective  enforcement  of  the  rule.  This 
would  enable  EPA  to  ensure  compliance 
with  the  rule  and  conduct  inspections 
effectively.  Examination  of  records 
would  enable  EPA  to  track  distribution 
patterns  and  would  aid  in  identi^'ing 


11140  Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Proposed  Rules 


sites  where  a  potential  violation  of  the 
final  rule  may  exist. 

XIII.  Enforcement 

Section  15  of  TSCA  makes  it  unlawful 
to  fail  or  refuse  to  comply  with  any 
provision  of  a  rule  promulgated  under 
section  6  of  TSC^.  In  addition,  section 
15  of  TSCA  makes  it  unlawful  for  any 
person  to:  (1)  Use  for  commercial 
purposes  a  chemical  substance  which 
such  person  knew  or  had  reason  to 
know  was  distributed  in  commerce  in 
violation  of  a  rule  under  section  6;  (2) 
fail  or  refuse  to  establish  and  maintain 
records,  submit  reports  or  notices,  or 
permit  access  to  or  copying  of  records, 
as  required  by  TSCA;  or  (3)  fail  or  refuse 
to  permit  entry  or  inspection  as  required 
by  section  11  of  TSCA. 

Violators  may  be  subject  to  both  civil 
and  criminal  liability.  Under  the  penalty 
provision  of  section  16  of  TSCA,  any 
person  who  violates  section  15  could  be 
subject  to  a  civil  penalty  of  up  to 
S25.000  per  day  for  each  violation.  Each 
day  of  operation  in  violation  of  the  rule 
would  constitute  a  separate  violation. 
Knowing  or  willful  violations  of  the  rule 
could  lead  to  the  imposition  of  criminal 
penalties  of  up  to  525,000  for  each  day 
of  violation  or  imprisonment  for  up  to 
1  year,  or  both.  In  addition,  other 
remedies  are  available  to  EPA  under 
sections  7  and  17  of  TSCA,  such  as 
seeking  an  injunction  to  restrain 
violators  of  the  rule  and  seizing  any 
chemical  substance  or  mixture 
manufactured  or  imported  in  violation 
of  the  rule. 

Individuals,  as  well  as  corporations, 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies.  In  particular,  EPA 
may  proceed  against  individuals  who 
report  false  or  misleading  information  or 
cause  it  to  be  reported. 

XIV.  Business  Confidentiality 

A  person  may  assert  a  claim  of 
business  confidentiality  for  any  public 
comments  submitted  to  EPA  in 
connection  with  the  proposed  rule.  Any 
person  who  submits  a  public  comment 
that  contains  information  claimed  as 
confidential,  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
EPA.  Persons  may  claim  infonnation 
confidential  by  circling,  bracketing,  or 
underlining  it.  and  marking  it  with 
"CONFIDENTIAL"  or  some  other 
appropriate  designation.  EPA  will 
disclose  information  subject  to  a  claim 
of  business  confidentiahty  only  to  the 


extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2,  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  infonnation  in  public  comments  at 
the  time  it  is  submitted  to  EPA,  the 
Agency  will  put  the  comments  in  the 
public  docket  without  further  notice  to 
that  person. 

XV.  Hearing  Procedures 

If  persons  request  time  for  oral 
comment,  EPA  will  hold  informal 
hearings  in  Washington,  DC.  Any 
informal  hearing  will  be  conducted  in 
accordance  with  EPA's  "Procedures  for 
Conducting  Rulemaking  under  Section  6 
of  the  Toxic  Substances  Control  Act" 
(40  CFR  part  750).  Persons  or 
organizations  desiring  to  participate  in 
the  informal  hearing  must  file  a  written 
request  to  participate.  The  written 
request  to  participate  must  be  sent  to  the 
Environmental  Assistance  Division  at 
the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  [insert 
date  60  days  after  date  of  publication  in 
the  Federal  Register].  The  written 
request  to  participate  must  include;  (1) 
A  brief  statement  of  the  interest  of  the 
person  or  organization  in  the 
proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required;  and  (4)  if  the 
request  comes  from  an  organization,  a 
non-binding  list  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed.  Organizations  which  do  not 
file  main  comments  in  the  rulemaking 
will  not  be  allowed  to  participate  at  the 
hearing,  unless  the  Record  and  Hearing 
Clerk  grants  a  waiver  of  this 
requirement  in  wTiting. 

XVI.  Rulemaking  Record 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA,  EPA  has 
established  a  record  for  this  rulemaking 
[docket  number  OPPTS-621341.  This 
record  includes  information  considered 
by  the  Agency  in  developing  the 
proposed  rule,  and  will  include 
comments  on  the  proposed  rule.  A 
public  version  of  the  record  which  does 
not  include  information  claimed  as 
confidential  business  information  is 
available  to  the  public  in  the 
Nonconfidential  Information  Center 
(NCIC).  The  NCIC  is  located  in  Rm.  E- 
G102,  401  M  St.,  SW.,  Washington,  DC 
20460,  and  is  open  from  noon  to  4  p.m., 
Monday  through  Friday  except  legal 
holidays. 


XVII.  Support  Documents 

1.  Smrchek,  jerry.  U.S.  EPA 
Environmental  Effects  Branch,  Office  of 
Pollution  Prevention  and  Toxics. 
Ecological  Hazard  and  Exposure 
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Birds,  With  A  Discussion  of  Possible 
Substitutes,  and  Their  Effects  on  Birds 
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1994. 

2.  ICF  Incorporated.  Economic 
Analysis  of  Options  for  Regulating  Lead 
and  Other  Toxic  Fishing  Sinkers. 
Prepared  for  the  Office  of  Pollution 
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1994. 
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XEX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

This  proposed  rule  was  submitted  to 
OMB  for  review,  and  any  comments  or 
changes  made  in  response  to  OMB 
suggestions  or  recommendations  have 
been  documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  EPA  is  required  to  make  a 
statement  concerning  the  economic 
impact  of  this  proposed  rule  on  small 
businesses.  This  proposed  rule,  if 
promulgated,  will  have  a  significant 
economic  impact  on  a  number  of  small 
entities.  A  substantial  number  of  small 
business  entities  will  be  affected  by  the 
proposed  action  such  as  the  cottage 
industry. 

The  analysis  indicates  that  the 
manufacturers  of  lead,  zinc,  and  brass 
sinkers  all  fall  under  the  Small  Business 
Administration's  definition  of  a  small 
business.  However,  the  analysis 
identified  three  distinct  subgroups  of 
these  manufacturers,  "large" 
manufacturers  with  significant  capital, 
"small"  manufactures  which  are  often 
one  or  two  person  operations,  and  home 
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manufacturers.  The  impacts  on  these 
segments  were  examined  separately. 

Large  manufacturers  are  aole  to 
respond  to  the  regulatory  requirements 
and  switch  to  alternative  processes  and/ 
or  materials  and  remain  viable.  While 
home  manufacturers  are  unable  to  easily 
switch  to  alternatives,  they  would  not 
be  adversely  impacted  because  retail 
sale  of  sinkers  is  not  considered  to  be 
a  primary  source  of  income  for  these 
individuals.  While  small  manufacturers 
may  be  adversely  impacted,  regulatory 
alternatives  which  may  reduce  the 
burden  to  these  manufacturers  could 
create  unfair  market  advantages  for 
them  and  their  actions  could  continue 
to  pose  an  unreasonable  risk  to  the 
environment.  An  exemption  for  certain 
non-split  shot  sinkers  would  serve  to 
reduce  the  burden  on  only  some  of  the 
disproportionately  impacted  small 
businesses  but  not  others.  To  conclude, 
it  is  difficult  to  devise  a  regulatory 
alternative  which  reduces  the  burden  to 
this  segment  of  the  industry  without 
compromising  the  intent  of  the 
regulation. 

The  selected  regulatory  option  would 
impose  recordkeeping  requirements  on 
industry;  however,  the  overall  impact  of 
these  requirements  is  expected  to  be 
minimal.  The  estimated  maximum  cost 
to  industn,-  is  S16.450  annually,  or 
approximately  .2  percent  of  the  annual 
cost  of  the  regulation  overall. 

C.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501,  et  seq),  the 
information  collection  requirements  in 
this  proposed  rule  have  been  submitted 
to  the  0MB  for  approval.  An 
Information  Collection  Request  (ICR) 
has  been  prepared  by  EPA  (identified  as 
ICR  Number  1671.01),  and  a  copy  may 
be  obtained  from  Sandy  Farmer  (2136), 
Information  Policy  Branch,  EPA,  401  M 
St.,  SW.,  Washington,  DC  20460,  or  by 
calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  annual  recordkeeping  burden 
of  54  hours  per  respondent.  This 
estimate  includes  time  for  gathering  and 
maintaining  information  needed. 

EPA  believes  that  the  proposed  rule 
provisions  regarding  maintenance  of 
information  poses  a  minimal  burden. 
Manufacturers  and  processors  of  lead- 
and  zinc-containing  fishing  sinkers  for 
export  would  be  required  to  keep 
records  which  establish  the  sale  and/or 
transfer  of  fishing  sinkers  that  would  be 
banned  for  domestic  consumption 
under  this  proposal.  The  type  of 
information  required  should  already  be 
maintained  as  normal  business  records, 
and  readily  available.  Therefore  the 
information  collection  provision  of  this 


proposed  rule  would  not  impose  a 
significant  burden  on  the  regulated 
entities. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (2136), 
EPA.  401  M  St..  SW.,  Washington,  DC 
20460.  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB. 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  0MB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  743 

Environmental  protection.  Hazardous 
substances.  Lead,  Recordkeeping  and 
notification  requirements. 

Dated;  February  28,  1994. 
Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  745  be  amended  to  read  as  follows: 

1.  The  authority  citation  for  part  745 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2G05,  2507,  and  2681- 
2692. 

2.  Subparts  F-Q  are  reserved  and 
subpart  R  is  added  consisting  of 

§  745.475  to  read  as  follows: 

Subparts  F-Q— [Reserved] 

Subpart  R — Requirements  for  Specific 
Products  Containing  Lead 

§  745.475    Lead-  and  zinc-containing 
products. 

(a)  Scope,  purpose,  and  applicability. 
(1)  Scope.  This  subpart  contains 
restrictions  on  the  manufacture 
(including  import),  processing,  and 
distribution  in  commerce  of  certain 
types  of  lead-  and  zinc-containing 
fishing  sinkers.  This  subpart  imposes 
requirements  on  persons  who 
manufacture,  process,  or  distribute 
fishing  sinkers  in  commerce  for  use  in 
the  United  States  that  contain  any  lead 
or  zinc  in  combination  with  any  other 
chemical  substance,  and  are  less  than  or 
equal  to  1  inch  in  any  dimension. 

(2)  Purpose.  The  purpose  of  this 
subpart  is  to  protect  waterbirds  from 
unreasonable  risk  from  ingestion  of 
lead-  and  zinc-containing  fishing 
sinkers. 

(3)  Applicability.  This  subpart  applies 
to  any  person  engaged  in  the 
manufacture,  processing,  or  distribution 
in  commerce  of  lead-  and  zinc- 
containing  fishing  sinkers,  as  defined  in 
this  subpart.  Any  person  who 
manufactures  or  processes  any  such 


lead-  or  zinc-containing  fishing  sinker 
for  export  or  intends  to  e.vport  any  such 
fishing  sinker  to  a  foreign  country  will 
be  subject  to  the  export  notification 
requirements  of  section  12(b)  of  TSCA. 
The  notification  requirements  are  set 
forth  in  40  CFR  part  707. 

(b)  Definitions.  In  addition  to  the 
terms  defined  in  section  3  of  TSCA,  the 
following  definition  also  applies  for  the 
purposes  of  this  subpart: 

(1)  Fishing  sinker  means  a  weight 
which  can  be  attached  to  a  fishing  line. 
not  permanently  affixed  to  a  hook.  This 
includes,  but  is  not  Hmited  to  split  shot, 
worm  weights,  egg  sinkers,  bass  casting, 
pyramid  sinkers,  rubber  core  sinkers, 
pinch  grip  sinkers,  and  shp  shot  sinkers. 

(2)  [Reserved] 

(c)  Manufacturing  and  processing 
limitations.  Effective  [insert  date  1  year 
after  promulgation  of  the  final  rule),  all 
persons  are  prohibited  from 
manufacturing  or  processing  any  fishing 
sinker  for  use  in  the  United  States 
which  contains  any  lead  or  zinc,  and  is 
less  than  or  equal  to  1  inch  in  any 
dimension. 

(d)  Distribution  in  commerce 
limitations.  Effective  [insert  date  2  years 
after  promulgation  of  the  final  rule),  all 
persons  are  prohibited  from  distributing 
in  commerce  any  fishing  sinker  for  use 
in  the  United  States  which  contains  any 
lead  or  zinc,  and  is  less  than  or  equal 

to  1  inch  in  any  dimension. 

(e)  Recordkeeping.  (1)  Each  person 
who  manufactures  or  processes  lead- 
and  zinc-containing  fishing  sinkers  less 
than  or  equal  to  1  inch  in  any 
dimension  for  export  shall  maintain  the 
following  records:  (i)  Product  name  and/ 
or  brand  name  of  such  fishing  sinkers 
manufactured  or  processed;  (ii)  location 
of  where  such  fishing  sinkers  were 
manufactured  or  processed;  (iii) 
quantity  and  date  of  such  fishing  sinkers 
manufactured  or  processed;  (iv)  product 
name  and/or  brand  name  of  such  fishing 
sinkers  distributed  (shipped);  (v) 
quantities  of  such  fishing  sinkers 
shipped  or  delivered  for  shipment:  (vi) 
date  such  fishing  sinkers  shipped  or 
delivered  for  shipment;  (vii)  name, 
address,  and  telephone  number  of 
consignee;  (viii)  name,  address,  and 
telephone  number  of  originating 
shipment  carrier;  and  (ix)  inventory 
records  of  the  product  and/or  brand 
names,  and  quantity  of  such  fishing 
sinkers  manufactured  or  processed 
(these  records  may  be  disposed  of  when 
a  more  current  inventory  record  is 
prepared  by  the  manufacturer  or 
processor).  This  information  must  be 
retained  for  a  period  of  3  years  from  the 
date  of  manufacture,  processing  or 
distribution  in  commerce.  Shipping  and 
receiving  documents  such  as  invoices, 
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freight  bills,  and  receiving  tickets  which 
provide  the  required  information  will  be 
considered  satisfactory  for  purposes  of 
this  it>ction. 

(2)  (Reserved] 

(fj  Enforcement.  (1)  Failure  or  refusal 
to  comply  with  any  provision  of  this 
section  is  a  violation  of  section  15  of 
TSCA  (15  U.S.C.  2614). 


(2)  Failure  or  refusal  to  permit  entr. 
or  inspection  as  required  by  section  11 
of  TSC^  (15  U  S.C.  2610)  is  a  violation 
of  section  15  of  TSCA  (15  U.S.C.  2614). 

(3)  Violators  are  subject  to  the  civil 
and  criminal  penalties  specified  in 
section  IBofTSC^  (15  U.S.C.  2615).  or 
specific  enforcement  and  seizure  as 


specified  in  section  17  of  TSCA  (15 
U.S.C.  2616). 

(g)  Inspections.  EPA  will  conduct 
insp)ections  under  section  11  of  TSCA 
(15  use.  2610)  to  ensure  compliance 
with  this  section. 
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department  of  health  and 

Hl!man  services 

National  Institutes  of  Health 
RiN090S-ZAie 

NIK  Guidelines  on  the  Inclusion  of 
Women  ar  d  Minorities  as  Subjects  In 
Clinical  Research 

AGENCY:  National  Institutes  of  Health. 
PHS,  DHHS. 
action:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  is  establishing  guidehnes 
on  the  inclusion  of  women  and 
minorities  and  their  subpopulations  in 
research  involving  human  subjects, 
including  clinical  trials,  supported  by 
the  NIH,  as  required  in  the  NIH 
Rpvi!a!i.-i;itlon  Act  of  1993. 
EFFECTIVE  DATE:  March  9,  1994. 
ACDRESSES:  Although  these  guidelines 
are  effeaive  on  the  date  of  publication, 
uTitten  comments  can  be  sent  to  either 
the  Office  of  Research  on  Women's 
Health,  National  Institutes  of  Health, 
Building  1,  room  203.  Belhesda,  MD 
20892.  or  to  the  Office  of  Research  on 
Minority  Health,  National  Institutes  of 
Health.  Building  1,  room  255.  Bethesda, 
MD  20892.  During  the  first  year  of 
implementation,  NIH  will  receive  the 
comments  and  experience  with  the 
guidelines  in  order  to  determine 
whether  modifications  to  Lhe  guidelines 
are  warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Programmatic  inquiries  should  be 
directed  to  senior  extramural  staff  of  the 
relevant  NIH  Institute  or  Center  na.med 
at  the  end  of  this  notice. 
SUPPLEMENTARY  INFOR.MATION:  NIH 
Guidolinos  on  Lhe  Inclusion  of  VVonion 
and  Minorities  as  Subjects  in  Clinical 
Rs.se.irc}!. 

I.  Introduction 

This  docu.Tient  sets  forth  guidelines 
en  the  i.ichj'jiou  of  women  and 
members  of  minority  groups  and  their 
subpopuiati;ins  in  clirncal  research, 
including  '-linical  trials,  suppc-Jcd  by 
tho  N;itional  histitutes  of  Health  (NIH). 
For  the  purposes  of  this  docuir.ent, 
clinical  resr.-irch  is  defined  as  NIK- 
supported  bioiriodica!  and  behavioral 
nssrafch  involving  human  subjects. 
These  guid.Hncs.  implemented  in 
arrord.inrG  with  section  432B  of  thu 
Public  Health  Service  Act,  added  by  the 
NIH  Revitalization  Act  of  1993.  Public 
Law.  (Pub  L  )  103-43.  supersede  and 
strengthen  the  previous  policies.  NIH/ 
AD.AMHA  Policy  Concerning  the 
Inclusion  of  Women  in  Study 
Populations,  and  ADAMHA/NIH  Policy 


Concerning  the  Inclusion  of  Minorities 
in  Study  Populations,  published  in  the 
NiH  GUIDE  FOR  GRANTS  AhJD 
CONTRACTS.  1990. 

The  1993  guidelines  continue  the 
1990  guidelines  with  three  major 
additions.  The  new  policy  requires  that, 
in  addition  to  the  continuing  Inclusion 
of  women  and  membe-f^  of  minority 
groups  in  all  NIH-supported  biomedical 
and  behavioral  research  involving 
human  subjects,  the  NIH  must: 

•  Ensure  that  women  and  members  of 
minorities  and  their  subpopulations  are 
included  in  all  human  subject  research. 

•  For  Phase  III  clinical  trials,  ensure 
that  women  and  minorities  and  their 
subpopulations  must  be  included  such 
that  valid  analyses  of  differences  in 
intervention  effect  can  be  accomplished; 

•  Not  allow  cost  as  an  acceptable 
reason  for  e.xcluding  these  groups;  and, 

•  Initiate  programs  and  support  for 
outreach  efforts  to  recruit  these  groups 
into  clinical  studies. 

Since  a  primary  aim  of  research  is  to 
provide  scientific  evidence  leading  to  a 
change  in  health  policy  or  a  st.^ndard  of 
care,  it  is  imperative  to  determine 
whether  the  intervention  or  therapy 
being  studied  affects  women  or  men  or 
members  of  minority  groups  and  their 
subpopulations  differently.  To  this  end, 
the  guidelines  published  here  are 
intended  to  ensure  that  all  future  NIH- 
supported  biomedical  and  behavioral 
research  involving  human  subjects  will 
be  carried  out  in  a  manner  sufficient  to 
elicit  information  about  individuals  of 
both  genders  and  the  diverse  racial  and 
ethnic  groups  and.  in  the  case  of  clinical 
trials,  to  examine  differential  effects  on 
such  groups.  Licreasod  attention, 
therefore,  must  be  given  to  gender,  race, 
and  ethnicity  in  earlier  stages  of 
research  to  allow  for  infonr  'd  decisions 
at  the  Phase  III  clinical  trial  stag;;. 

The-^e  guidelines  reaffirm  NTH's 
commitment  to  the  fundamental 
principles  of  inclusion  of  women  and 
racial  and  ethnic  m-inority  gro.ips  and 
their  subpopulations  in  rc^arch.  This 
prliry  should  result  in  a  variety  of  new 
research  opportunities  to  addrt^ss 
significant  gaps  in  knowledge  about 
health  problems  that  afftxt  women  and 
racial/ethnic  minorities  and  their 
subpopulatjons. 

The  NIH  recognizes  that  issues  will 
arise  with  the  implementation  of  these 
guidelines  and  thus  welcomes 
comments.  Ehu-ing  the  first  year  cf 
implementation,  NIH  will  review  the 
comments,  and  consider  modifications, 
within  the  scope  of  the  statute,  to  the 
guidelines. 


II.  Background 

The  NIH  Revitalization  Act  of  1993. 
PL  10.^-43,  signed  by  President  Clinton 
on  Juno  10,  1993,  directs  ttie  NIH  to 
c-stabbsh  guidelines  for  inclusion  of 
women  and  minorities  in  clinical 
research.  This  guidance  shall  include 
guidelines  regarding — 

(A)  the  circuir.star.ces  under  which  the 
inclusion  of  women  and  minorities  as 
subjects  in  projects  of  clinical  research  is 
inappropriate  *   *   *; 

(B)  the  manner  in  which  clinical  trials  are 
required  to  be  designed  and  carried  out 

•  •  •:and 

(Q  the  operation  of  outreach  programs 

•  •   •492B(d)(l) 

The  statute  states  that 

In  conducting  or  supporting  clinical 
researr:h  for  the  purposes  of  this  title,  the 
Dlretlor  of  NIH  shail  •   •   *  ensure  that — 

A.  wcmen  are  included  as  subjects  in  each 
project  of  such  research;  and 

B.  members  of  minority  groups  are 
included  in  such  research.  492B(a)(l} 

The  statute  further  defines  "clinical 
research"  to  include  "cJinical  trials" 
and  states  that 

In  the  case  of  a.^y  clinical  trial  in  which 
women  or  members  of  minority  groups  will 
be  included  as  subjects,  the  Director  of  NIH 
shail  ensure  that  the  trial  is  designed  and 
carried  out  in  a  manner  sufficient  to  provide 
for  valid  analysis  of  whether  the  variables 
being  studied  in  the  trial  after  women  or 
members  of  minority  groups,  as  the  case  may 
he,  differently  than  other  subjects  in  the  trial. 
402B(C) 

Specifically  addressing  the  issue  of 
minority  groups,  the  statute  states  that 

The  term  "minority  group"  includes 
subpopulations  of  minority  groups.  The 
Di.-ector  of  NIH  shall,  through  the  guidelines 
established  »   *   »  dtfi,".fs  the  terms 
"minority  grocp"  and  "siibpopulation"  fcr 
ihfl  purposes  of  the  prec.'>ding  sentence. 
492Py'(2) 

The  statute  speaks  specifically  to 
outreach  and  states  that 

Thii  Director  of  NIH.  in  consultation  wiih 
tha  DL-^ctor  of  the  Office  of  Rcser.rt  h  of 
Women's  Ifc.i!:h  and  tha  Director  of  the 
Oitir.n  of  Ri^ff  arrh  on  Minority  liealth,  sha'l 
conduct  c.r  support  outreach  programs  for  tho 
recruitme.at  cf  wo.-npn  and  members  of 
minority  grouis  as  subjects  in  the  projects  of 
clinical  research.  4a2B;a)(2) 

The  statute  includes  a  specific 
provision  pertaining  to  the  cost  of 
clinical  research  and,  in  particular 
clinical  trials. 

(A)(i)  In  the  case  of  a  clinical  trial,  the 
guidelines  shall  provide  that  the  costs  of 
such  iuciusion  in  the  trial  is  (sic)  not  a 
permissible  consideration  in  determining 
whether  such  inclusion  is  Inappropriate. 
492B(d)(2) 

(ii)  In  the  case  of  other  projects  of  clinical 
research,  the  guidelines  shall  provide  thai  the 
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costs  of  <rjch  inchision  in  the  project  Is  (sic) 
not  a  permissibt«  consideration  in 
determining  whether  such  inclusioD  is 
Inappropriate  unless  the  data  regarding 
womea  or  mernbers  of  rninonty  groups, 
respeaivety,  ihat  wouid  be  obtained  in  such 
project  (:a  the  event  that  such  inchision  were 
required)  have  been  or  are  being  obtained 
through  other  means  thai  provide  data  of 
coraparable  quality.  492B(d)(2) 

Exclusions  to  the  requirenienl  for 
inclusion  of  womea  and  minorities  are 
stated  in  the  statute,  as  follows: 

The  requiren>ents  established  ^egardi.^g 
women  and  members  of  minority  groups 
shall  not  apply  to  the  protect  of  clinical 
research  if  the  conclusion,  as  subjects  in  the 
project,  of  Wk-omen  and  members  of  m!,^orify 
groups,  respectively — 

(1)  la  inapp.-opriate  with  respect  to  the 
health  of  the  subjects; 

(2)  Is  inapfjTopriate  with  respect  to  the 
purpo^  of  the  research;  or 

(3)  Is  inappropriate  under  such  other 
circumstances  as  the  Director  of  NIH  may 
designate.  492Brb) 

(B)  In  the  case  of  a  clinical  trial,  the 
guidelines  may  provide  that  such  Inclasion 
in  the  trial  is  not  required  if  there  is 
substantial  scientific  data  deraonstrating  that 
there  is  no  significant  difference  between — 

(i)  The  effects  that  the  variables  io  be 
studied  In  the  trial  have  on  a  woman  or 
members  of  minority  groups,  resjjecf  ivehy: 
and 

(ii)  The  effects  that  variables  have  on  the 
individuals  who  would  serve  as  subjects  in 
the  trial  in  the  event  that  such  inclusion  were 
not  required.  492Bld){2) 

in.  Policy 

A.  Rfsearch  Involving  Human  Subjects 

It  is  the  policy  of  NIH  that  women  and 
members  of  minoiity  groups  and  their 
subjxipulations  must  be  included  in  all 
NIH-supported  biomedir^!  and 
Vrtihavioral  research  projects  involvi.'ig 
human  subjects,  unless  a  clear  and 
compelling  rationale  and  justification 
establishes  to  the  satisfaction  of  the 
relevant  Institute/Center  Director  that 
inclusion  is  inappropriate  with  respect 
to  Lhe  health  of  the  subjects  or  the 
purpose  of  the  research.  Exclusion 
undei  other  circumstances  may  be  made 
by  the  Director,  NIH,  upon  the 
recorr-.-ncndation  of  a  Institu'e/Cnr.ter 
Director  based  on  a  compelling  r:?:;ona!e 
and  justification.  Cost  is  .not  an 
acceptable  reason  for  exclusion  exctpl 
when  the  study  would  duplicate  date 
from  other  sources.  Women  of 
childbearing  potential  should  noi  be 
routinely  included  from  participation  in 
clinical  research  involving  human 
subjects  is  defined  as  clinical  research. 
This  policy  applies  to  research  suhjerts 
of  all  ages. 

The  inclusion  of  women  and  members 
of  minority  group*  and  their 
Kubpopulations  must  be  addressed  in 


developing  a  research  design 
appropriate  to  the  scientific  objectives 
of  Lhe  study.  The  resea;-ch  phm  should 
describe  She  ccrr. position  of  the 
proposed  study  populdtion  in  terms  of 
gender  and  racial/ethnic  group,  and 
provide  a  rdtJcnale  for  selection  of  such 
subjects.  Such  a  plan  should  contain  a 
description  of  the  proposed  outreach 
programs  for  rocraiting  women  and 
minorities  as  participants. 

B.  Clinical  Trials 

Under  the  statute,  when  a  Phase  III 
clinical  tnal  (see  Def.nitions,  Section  V- 
A)  is  proposed,  evidence  must  be 
reviewed  to  show  whether  or  not 
clinically  important  gender  or  race/ 
ethnicity  difierences  in  the  intervention 
effect  are  to  be  expected.  This  evidence 
may  include,  but  is  not  Hmited  to,  data 
derived  from  prior  animal  studies, 
clinical  observations,  raetabohc  studies, 
genetic  studies,  pharmacology  studies, 
and  observational,  natural  history, 
epidemiology  and  other  relevant 
studies. 

As  such,  in\"estigators  must  consider 
the  following  when  planning  a  Phase  HI 
clinical  trial  for  NIH  support. 

•  If  the  data  from  prior  studies 
strongly  indicate  the  existence  of 
significant  differences  of  clinical  or 
pubhc  health  importaiice  in 
intervention  effect  amount  subgroups 
(gender  and/or  racial/ethnic  subgroups), 
the  primary  questlon(8)  to  be  addressed 
by  the  proposed  Phase  lU  trial  and  the 
design  of  that  trial  must  specifically 
accommodate  this.  For  example,  if  men 
and  women  are  thought  to  respond 
differently  to  an  intervention,  then  the 
Phase  in  trial  must  be  designed  to 
answer  two  separate  primary  questions, 
one  for  men  and  the  other  for  women, 
with  adequate  sample  size  for  each. 

•  If  the  data  from  prior  studies 
strongly  support  no  significant 
differences  of  chnical  or  public  health 
importance  in  inten-ention  effect 
between  subgroups,  then  gender  or  race/ 
ethnicity  will  not  be  required  as  subject 
selection  criteria.  However,  the 
inclusion  of  gendur  or  racial/ethnic 
subgroups  is  still  strongly  encouraged. 

•  If  the  data  from  prior  studies 
neither  support  strongly  nor  negate 
strongly  the  cxistrmre  of  significa.nt 
differences  of  clinical  or  public  health 
importance  in  iDter^pntion  effect 
between  subgroups,  then  t>ie  Phat.e  HI 
trial  will  be  required  to  include 
sufficient  and  appropriate  entry  of 
gender  and  racial/ethnic  subgroups,  so 
that  valid  analysis  of  the  infer^enficn 
effect  in  subgroups  can  be  performed. 
However,  the  trial  will  not  be  required 
to  provide  high  statistical  power  for 
each  subgroup. 


Cost  is  not  an  acceptable  reason  for 
exclusion  of  women  and  minorities 
from  clinical  trials. 

C.  Funding 

NIH  funding  components  will  not 
award  any  grant,  cooperative  agreement 
or  contract  or  support  any  intramural 
project  to  be  conducted  or  funded  in 
Fiscal  Year  1995  and  thereafter  which 
does  not  comply  vrith  this  policy  For 
research  awards  that  are  cove.-ed  by  this 
pohcy.  awardees  will  report  armuailly  on 
enrollment  of  women  and  men,  and  on 
the  race  and  ethnicity  of  research 
participants. 

IV.  Implementation 

A.  Date  of  Implementation 

This  policy  apphes  to  all 
applications/proposals  and  intramural 
predicts  to  be  submitted  on  and  after 
June  1,  1994  (the  date  of  full 
implementation)  seeking  Fiscal  Year 
1995  support.  Projects  funded  prior  to 
June  10,  1993,  must  still  comply  with 
the  1990  policy  and  report  annually  on 
enrollment  of  subjects  using  gender  and 
raclalVethnic  categories  as  required  in 
the  Application  for  Continuation  of  a 
Public  Health  Service  Grant  (PHS  Form 
2590),  in  contracts  and  in  intramural 
projects. 

B.  Transition  Policy 

NH4-supported  biomedical  and 
behavioral  research  projects  involving 
human  subjects,  v*alh  the  exception  of 
Phase  III  clinical  trial  proiects  as 
discussed  below,  that  are  awarded 
between  Jur^e  10,  1993,  the  date  of 
enactment,  and  September  30,  1994.  the 
end  of  Fiscal  Year  19^,  shall  be  subject 
to  the  requirements  of  the  1990  policy 
and  the  annual  reporting  requir»';ments 
on  enrolinient  using  gender  and  mcial/ 
ethnic  catei^orios. 

For  all  Phase  ID  cUnical  trial  projects 
proposed  between  June  10,  1993  and 
June  1,  1994,  and  those  awarded 
between  June  10. 1993  and  September 
30,  1994,  Institute/Center  staff  v-ill 
examine  the  applications/proposals, 
pending  awards,  awards  and  intrr-murrJ 
proj'rcts  to  delcr.mine  if  the  study  was 
developed  in  a  .iianner  consistent  with 
the  n<iw  guidelines.  If  it  is  deemed 
inconsistent.  NIH  staff  will  contact 
investigdtors  to  discuss  approaches  to 
accommodBte  the  new  policy- 
Administrative  actions  may  be  mt-ded 
to  accommodate  or  revise  the  pending 
tridls.  Institutes/Centers  may  need  to 
consider  initiating  a  complementary 
activity  to  address  any  gender  or 
minority  repre.sentation  concerns. 
The  NIH  Director  will  detejmiae 
whether  the  Phase  III  clinical  trial  being 


11148  Federal  Register  /  Vol.  59.  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


considered  during  this  transition  is  in 
compliance  with  this  poHcy,  whether 
acceptable  modifications  have  been 
made,  or  whether  the  Institute/Center 
will  initiate  a  complementary  activity 
that  addresses  the  gender  or  minority 
repre-sentation  concerns.  Pending 
awards  will  not  be  funded  without  this 
determination. 

Solicitations  issued  by  the  NIH 
planned  for  release  after  the  date  of 
publication  of  the  guidelines  in  the 
Federal  Register  will  include  the  new 

requirements. 

C  Roles  and  Responsibilities 

While  this  pobc\-  apphes  to  all 
applicants  for  NlH-supported 
biomedical  and  behavioral  research 
involving  human  subjects,  certain 
individuals  and  groups  have  special 
roles  and  responsibilities  with  regard  to 
the  adoption  and  implementation  of 
these  guidelines. 

The  NIH  staff  will  provide 
educational  opportunities  for  the 
extramural  and  interamural  community 
concerning  this  policy;  monitor  its 
implementation  during  the 
development,  review,  award  and 
conduct  of  research,  and  manage  the 
NIH  research  portfolio  to  address  the 
policy 

1  Principal  Investigators 

Principal  investigators  should  assess 
the  theoretical  and^or  scientific  linkages 
between  gender,  race/ethnicity,  and 
their  topic  of  study.  Following  this 
assessment,  the  principal  investigator 
and  the  apphcant  institution  will 
address  the  policy  in  each  application 
and  proposal,  providing  the  required 
information  on  inclusion  of  women  and 
minorities  and  their  subpopulations  in 
research  projects,  and  any  required 
justifications  for  exceptions  to  the 
policy  Depending  on  the  purpose  of  the 
study,  NIH  recognizes  that  a  single 
study  may  not  include  all  minority 
groups. 

2  Institutional  Review  Boards  (IRBs) 

As  the  IRBs  implement  the  guidelines, 
described  herein,  for  the  inclusion  of 
women  and  minorities  and  their 
subpopulations.  they  must  also 
implement  the  regulations  for  the 
protection  of  human  subjects  as 
describi»d  m  title  45  CFR  part  46. 
"Protection  of  Human  Subjects."  They 
should  take  into  account  the  Food  and 
Dn;o  Administration's  "Guidelines  for 
the  Study  and  Evaluation  of  Gender 
Differences  in  the  Clinical  Evaluation  of 
Drugs,"  Vol.  58  Federal  Register  39406. 


3.  Peer  Review  Groups 

In  conducting  peer  review  for 
scientific  and  technical  merit. 
appropriately  constituted  initial  review 
groups  (including  study  sections), 
technical  evaluation  groups,  and 
intramural  review  panels  will  be 
instructed,  as  follows: 

•  To  evaluate  the  proposed  plan  for 
the  inclusion  of  minorities  and  both 
genders  for  appropriate  representation 
or  to  evaluate  the  proposed  justification 
when  representation  is  limited  or 
absent. 

•  To  evaluate  the  proposed  exclusion 
of  minorities  and  women  on  the  basis 
that  a  requirement  for  inclusion  is 
inappropriate  with  respect  to  the  health 
of  the  subjects. 

•  To  evaluate  the  proposed  exclusion 
of  minorities  and  women  on  the  basis 
that  a  requirement  for  inclusion  is 
inappropriate  with  respect  to  the 
purpose  of  the  research, 

•  To  determine  whether  the  design  of 
clinical  trials  is  adequate  to  measure 
differences  when  warranted, 

•  To  evaluate  the  plans  for 
recruitment/outreach  for  study, 
participants,  £ind 

•  To  include  these  criteria  as  part  of 
the  scientific  assessment  and  assigned 
score. 

4.  NIH  Advisory  Councils 

In  addition  to  its  current 
responsibilities  for  review  of  projects 
where  the  peer  review  groups  have 
raised  questions  about  the  appropriate 
inclusion  of  women  and  minorities,  the 
Advisory  Council/Board  of  each 
Institute/Center  shall  prepare  biennial 
reports,  for  inclusion  in  tlie  overall  NIH 
Director's  biennial  report,  describing  the 
manner  in  which  the  Institute/Center 
has  complied  with  the  provisions  of  the 
statute. 

5.  Institute/ Center  Directors 

Institute/Center  Directors  and  their 
staff  shall  determine  whether:  (a)  The 
research  involving  human  subjects,  (b) 
the  Phase  III  clinical  trials,  and  (c)  the 
exclusions  meet  the  requirements  of  the 
statute  and  these  guidelines. 

6.  NIH  Director 

The  NIH  Director  may  approve,  on  a 
case-by -case  basis,  the  exclusion  of 
projects,  as  recommended  by  the 
Institute/Center  Director,  that  may  be 
inappropriate  to  include  within  the 
requirements  of  these  guidelines  on  the 
basis  of  circumstances  other  than  the 
health  of  the  subjects,  the  purpose  of  the 
research,  or  costs. 


7.  Recruitment  Outreach  by  Extramural 
and  Intramural  Investigators 

Investigators  and  their  staffs)  are 
urged  to  develop  appropriate  and 
culturally  sensitive  outreach  programs 
and  activities  commensurate  with  the 
goals  of  the  study.  The  objective  should 
be  to  actively  recruit  the  most  diverse 
study  population  consistent  with  the 
purposes  of  the  research  project.  Indeed, 
the  purpose  should  be  to  establish  a 
relationship  between  the  investigator(s) 
and  staff(s)  and  populations  and 
community(ies)  of  interest  such  that 
mutual  benefit  is  derived  for 
ptulicipants  in  the  study.  Investigator(s) 
and  staff(s!  should  take  precautionary 
measures  to  ensure  that  ethical  concerns 
are  clearly  noted,  such  that  there  is 
minimal  possibility  of  coercion  or 
undue  influence  in  the  incentives  or 
rewards  offered  in  recruiting  into  or 
retaining  participants  in  studies.  It  is 
also  the  responsibility  of  tlie  IRBs  to 
address  these  ethical  concerns. 

Furthermore,  while  the  statute  focuses 
on  recruitment  outreach,  NIH  staff 
underscore  the  need  to  appropriately 
retain  participants  in  clinical  studies, 
and  thus,  the  outreach  programs  and 
activities  should  address  both 
recruitment  and  retention. 

To  assist  investigators  and  potential 
study  participants,  NIH  staff  have 
prepared  a  notebook,  "NIH  Outreach 
Notebook  On  the  Inclusion  of  Women 
and  Minorities  in  Biomedical  and 
Behavioral  Research."  The  notebook 
addresses  both  recruitment  and 
retention  of  women  and  minorities  in 
clinical  studies,  provides  relevant 
references  and  ca.se  studies,  and 
discusses  ethical  issues.  It  is  not 
intended  as  a  definitive  text  on  this 
subject,  but  should  assist  investigators 
in  their  consideration  of  an  appropriate 
plan  for  nKxulting  and  retaining 
participants  in  clinical  studies.  The 
notebook  is  expected  to  be  available 
early  in  1994. 

8.  Educational  Outreach  by  NIH  to 
Inform  the  Professional  Community 

NIH  staff  will  present  the  new 
guidelines  to  investigators,  IRB 
members,  peer  review  groups,  and 
Advisory  Councils  in  a  variety  of  public 
educational  forums. 

9.  Applicabihty  to  Foreign  Research 
Involving  Human  Subjects 

For  foreign  awards,  the  NIH  policy  on 
inclusion  of  women  in  research 
conducted  outside  the  US.  is  the  same 
as  that  for  research  conducted  in  the 
U.S. 

However,  with  regard  to  the 
population  of  the  foreign  country,  the 
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defimition  of  the  minority  groups  may  be 
different  than  in  the  U.S.  If  ther?  is 
scientific  rationale  for  examinjr.g 
subpopulation  group  differences  within 
the  foreign  population,  investigators 
should  consider  designing  their  studies 
to  accommodate  these  differences. 

V.  Detlnrtions 

Throughout  the  section  of  the  statute 
pertaining  to  the  inclusion  of  women 
and  minorities,  terms  are  used  which 
require  definition  for  the  purpose  of 
implementing  these  guidelines.  Tnese 
terms,  dran-n  directly  from  the  statute, 
are  defined  below. 

A.  CJinicii]  Trial 

For  (tie  purpose  of  these  guidehnes,  a 
"clinical  trial"  is  a  broadly  bas<^d 
prospective  Phase  in  clinical 
investigation,  usually  involving  several 
hundred  or  more  human  sub}ei  ts,  for 
the  purpose  of  evaluating  an 
expenmentil  intervention  in 
comparison  with  a  standard  or  control 
intervention  or  comparing  two  or  more 
existing  treatments.  Often  the  aim  of 
such  investigfltion  is  to  provide 
evidence  leading  to  a  scientific  basis  loi 
consideration  of  a  change  in  health 
policy  or  standard  of  care.  The 
definition  includes  pharmacologic,  non- 
pharmacologic,  and  behavioral 
interventions  given  for  disease 
prevention,  prophylaxis,  diagnosis,  or 
therapy.  Community  trials  and  other 
population-based  intervention  trials  are 
also  included. 

B  Rtisoarch  Involving  Human  SubJHcts 

All  NIH-supported  biomediail  and 
bobaviaral  research  Involving  human 
subjects  is  defined  as  clinical  res.'.arch 
under  this  policy.  Under  this  policy,  the 
definition  of  human  subjects  in  title  45 
CFR  part  46.  the  Department  of  Health 
and  Human  Sen'ices  regulations  for  tho 
protection  of  human  subjects  applies: 
"H.iman  subject  means  a  living 
individual  about  whom  an  investig  jfoi 
(whether  professional  or  student) 
conducting  research  obtains;  |1)  Data 
through  Intervention  or  interaction  with 
the  Individual,  or  (2)  identifiable  private 
information."  These  regulations 
specifically  addrass  the  protection  of 
human  subjects  from  rese-arch  risks  It 
should  be  noted  that  there  are  re-'-oarch 
areas  (Exemptions  1-6)  \ha\  are  exempt 
from  these  regulations.  However,  under 
these  g\iidelines,  NiH-supporfed 
biomedicaJ  and  behavioral  research 
projects  involving  human  subjects 
which  are  exempt  from  the  human 
subjjKls  regulations  should  still  address 
the  inclusion  of  women  and  minorities 
in  their  study  design  Therefore,  all 
biomedical  and  behavioral  res»»arrij 


projects  involving  human  subtects  will 
be  evaluated  for  compliance  v.ith  this 
policy. 

C.  Vdid  Analysis 

The  term  "vahd  analysis"  means  an 
unbiased  assessment  Such  an 
assessment  will,  on  average,  yield  the 
correct  estimate  of  the  difference  in 
outcomes  between  two  groups  of 
subjects.  Valid  analysis  can  and  should 
be  conducted  for  both  small  and  large 
studies.  A  valid  analysis  does  not  need 
to  have  a  high  statistical  power  for 
detecting  a  stated  effect.  The  principal 
requirements  for  ensuring  a  valid 
anal>'sls  of  the  question  of  interest  are: 

•  Allocation  of  study  participants  of 
both  genders  and  from  different  racial/ 
ethnic  groups  to  the  intervention  and 
control  groups  by  an  unbiased  process 
such  as  randomization, 

•  Unbiased  evaluation  of  the 
outcome(s)  of  study  participants,  and 

•  Use  of  unbiased  statistical  analyses 
and  proper  methods  of  Inference  to 
estimate  and  compare  the  intervention 
effects  among  the  gender  and  raciai/ 
ethnic  groups. 

D.  Significant  Difference 

For  purposes  of  this  policy,  a 
"significant  difference"  is  a  difference 
that  is  of  clinical  or  pubUc  health 
importance,  based  on  substantial 
scientific  data.  This  definition  differs 
from  the  commonly  used  "statistically 
significant  difference,"  which  refers  to 
the  event  that,  fur  a  given  set  of  data,  the 
statistical  test  for  a  differ.^nce  between 
the  effects  in  two  groups  achieves 
statistical  significance.  Statistical 
significance  depends  upon  the  amount 
of  information  in  the  djta  sot.  With  a 
very  large  amount  of  infon;iafion,  one 
could  find  a  statistically  significant,  but 
clinically  smail  difference  that  is  of  very 
little  clinical  importance  Conversely, 
with  less  information  one  could  find  a 
largo  diffareuce  of  potential  importance 
that  is  not  statistically  significant. 

£  Racial  and  Ethnic  Catf^orifs 

1.  Minority  Groups 

A  minority  group  is  a  rf'ailjly 
identifiable  subset  of  the  U.S. 
population  which  Is  dislingui.shed  by 
either  racial,  ethnic,  and/or  niltural 
heritage. 

The  Office  of  Management  and  Budget 
(OMB)  Directive  No.  15  defin-:;s  the 
minimum  standard  of  basic  racial  and 
ethnic  categories,  which  are  U9ed  below. 
NIH  has  chosen  to  continue  the  use  of 
these  definitions  because  they  allow 
comparisons  to  many  national  data 
bases,  esp«»cialiy  notional  health  data 
bases.  Therefore,  the  racial  end  ethnic 


categories  described  below  should  be 
used  as  basic  guidance,  cognizant  of  the 
distinction  based  on  cultural  heritage. 

American  Indian  or  Alaskan  Native: 
A  person  having  origins  in  any  of  the 
original  peoples  of  North  America,  and 
who  maintains  cultural  identification 
through  tribal  afiiliation  or  community 
recognition. 

Asian  or  Pacific  Islander  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Lndian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China.  India.  Japan,  Korea,  the 
Philippine  Islands  and  Samoa. 

Black,  not  of  Hispanic  Ckigin:  A 
person  having  origins  in  any  of  the 
black  racial  groups  of  Africa. 

Hispanic:  A  person  of  Mexican, 
Puerto  Rlcan,  Cuban.  Central  or  South 
American  or  other  Spanish  cuhure  or 
origin,  regardless  of  race. 

2  Majority  Croup 

White,  not  of  Hispanic  Origin:  A 
person  having  origins  in  any  of  the 
original  peoples  of  Europe.  North 
Africa,  or  the  Middle  East. 

NIH  recx>gni2es  the  diversify  of  the 
U.S  population  and  that  changing 
demographics  are  reflected  in  the 
changing  racial  and  ethnic  compt^itioa 
of  the  population.  The  terras  "minority 
groups"  and  "minority  subpopulations" 
are  meant  to  be  inclusive,  rathor  than 
exclusive,  of  differing  racial  and  ethnic 
categories. 

3  Subpopulations 

Ejch  minority  group  contains 
subpopula'ions  which  are  delimited  by 
geographic  origins,  national  origins  and/ 
or  cultural  differences.  It  is  recognized 
that  there  are  different  ways  of  rii^finlng 
and  reporting  racial  and  ethnic 
subpopulation  data.  The  subpopulation 
to  which  an  individual  Is  assigned 
depends  on  self-reporting  of  specific 
racial  and  ethnic  origin.  Attention  to 
subpopulations  also  applies  to 
individuals  of  mixed  racial  and/or 
ethnic  par mtage.  Resc.ircbers  should  he. 
cogniza.Tjt  of  the  possibility  that  these 
racial/ethnic  combinations  may  have 
biome<iical  and/or  cultural  implications 
related  to  the  scientific  question  under 
study. 

F.  Oufreoc/i  Strategics 

These  are  outreach  efforts  by 
investig.itors  and  their  staIT(s)  to 
appropriately  recruit  and  retain 
populations  of  i.ntercst  into  rrso.jrch 
studies  Such  efforts  should  represent  a 
thoughtful  and  culturally  sensitive  plan 
of  outreach  and  generallv  include 
involvement  of  other  individuals  and 
organizations  relevant  to  the 
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populations  and  communities  of 
interest,  eg,  family,  religious 
organizations,  community  leaders  and 
informal  gatekeepers,  and  public  and 
pnvate  institutions  and  organizations. 
The  objective  is  to  establish  appropriate 
lines  of  communication  and  cooperation 
to  build  mutual  trust  and  cooperation 
such  that  both  the  study  and  the 
participants  benefit  from  such 
collaboration. 

G.  Research  Portfolio 

Each  Institute  and  Center  at  the  NIH 
has  its  own  research  portfolio,  i.e.,  its 
■holdings"  in  research  grants, 
cooperative  agreements,  contracts  and 
intramural  studies.  The  Institute  or 
Center  evaluates  the  research  awards  in 
its  portfolio  to  identify  those  areas 
where  there  are  kjiowledge  gaps  or 
which  need  special  attention  to  advance 
the  science  involved.  NIH  may  consider 
funding  projects  to  achieve  a  research 
portfolio  reflecting  diverse  study 
populations.  With  the  implementation 
of  this  new  policy,  there  will  be  a  need 
to  ensure  that  sufficient  resources  are 
provided  within  a  program  to  allow  for 
ric'.ta  to  be  developed  for  a  smooth 
transition  from  basic  research  to  Phase 
III  clinical  trials  that  meet  the  policy 
requirements. 

VI.  Discussion — Issues  in  Scientific 
Plans  and  Study  Designs 

A.  Issues  m  Research  Involving  Human 
Subjects 

The  biomedical  and  behavioral 
research  process  can  be  viewed  as  a 
stepwise  process  progressing  from 
discover)'  of  new  knowledge  through 
research  in  the  laboratory,  research 
involving  animals,  research  involving 
human  subjects,  validation  of 
interventions  through  clinical  trials,  and 
broad  application  to  improve  the  health 
of  the  public. 

All  NIH-supported  biomedical  and 
behavioral  research  involving  human 
subjects  is  defined  broadly  in  this 
guidance  as  clinical  research.  This  is 
broader  than  the  definition  provided  in 
the  1990  NIH  Guidance  and  in  many 
program  announcements,  requests  for 
applications,  and  requests  for  proposals 
since  1990. 

The  definition  was  broadened  because 
of  the  need  to  obtain  data  about 
minorities  and  both  genders  early  in  the 
research  process  when  hypotheses  are 
being  formulated,  basehne  data  are 
being  collected,  and  various 
measurement  instruments  and 
intervention  strategies  are  being 
developed.  Broad  inclusion  at  these 
early  stages  of  research  provides 
valuable  information  for  designing 


broadly  based  clinical  trials,  which  are 
a  subset  of  studies  under  the  broad 
category  of  research  studies. 

The  policy  on  inclusion  of  minorities 
and  both  genders  applies  to  all  NIH- 
supported  biomedical  and  behavioral 
research  involving  human  subjects  so 
that  the  maximum  information  may  be 
obtained  to  understand  the  implications 
of  the  research  fijidings  on  the  gender  or 
minority  group. 

Investigators  should  consider  the 
types  of  information  concerning  gender 
and  minority  groups  which  will  be 
required  when  designing  future  Phase 
III  clinical  trials,  and  try  to  obtain  it  in 
their  earlier  stages  of  research  involving 
human  subjects.  NIH  recognizes  that  the 
understanding  of  health  problems  and 
conditions  of  different  U.S.  populations 
may  require  attention  to  socioeconomic 
differences  involving  occupation, 
education,  and  income  gradients. 

B.  Issues  in  Clinical  Trials 

The  statute  requires  appropriate 
representation  of  subjects  of  different 
gender  and  race/ethnicity  in  clinical 
trials  so  as  to  provide  the  opportunity 
for  detecting  major  qualitative 
differences  (if  they  exist)  among  gender 
and  racial/ethnic  subgroups  and  to 
identify  more  subtle  differences  that 
might,  if  warranted,  be  explored  in 
further  specifically  targeted  studies. 
Other  interpretations  may  not  ser\'e  as 
well  the  health  needs  of  women, 
minorities,  and  all  other  constituencies. 

Preparatory  to  any'Phase  III  clinical 
trial,  certain  data  are  typically  obtained. 
Such  data  are  necessary  for  the  design 
of  an  appropriate  Phase  III  trial  and 
include  observational  clinical  study 
data,  basic  laboratory-  (i.e.  in  vitro  and 
animal)  data,  and  clinical,  physiologic, 
pharmacokinetic,  or  biochemical  data 
from  Phase  I  and  Phase  II  studies. 
Genetic  studies,  behavioral  studies,  and 
observational,  natural  history,  and 
epidemiological  studies  may  also 
contribute  data. 

It  is  essential  that  data  be  reviewed 
from  prior  studies  on  a  diverse 
population,  that  is,  in  subjects  of  both 
genders  and  from  different  racial/ethnic 
groups.  These  data  must  be  examined  to 
determine  if  there  are  significant 
differences  of  clinical  or  public  health 
importance  observed  between  the 
subgroups. 

While  data  from  prior  studies  relating 
to  possible  differences  among 
intervention  effects  in  different 
subgroups  must  be  reviewed,  evidence 
of  this  nature  is  likely  to  be  less 
convincing  than  that  deriving  from  the 
subgroup  analyses  that  can  be 
performed  in  usual-sized  Phase  III  trials. 
This  is  because  the  evidence  from 


prehminary  studies  is  likely  to  be  of  a 
more  indirect  nature  (e.g.  based  on 
surrogate  endpoints),  deriving  from 
uncontrolled  studies  (e.g.  non- 
randomized Phase  II  trials),  and  based 
on  smaller  numbers  of  subjects  than  in 
Phase  III  secondary  analyses.  For  this 
reason,  it  is  likely  that  data  from 
preliminar>'  studies  will,  in  the  majority 
of  cases,  neither  clearly  reveal 
significant  differences  of  clinical  or 
public  health  importance  between 
subgroups  of  patients,  nor  strongly 
negate  them. 

In  these  cases.  Phase  III  trials  should 
still  have  appropriate  gender  and  racial/ 
ethnic  representation,  but  they  would 
not  need  to  have  the  large  sample  sizes 
necessary'  to  provide  a  high  statistical 
power  for  detecting  differences  in 
intervention  effects  among  subgroups. 
Nevertheless,  analyses  of  subgroup 
effects  must  be  conducted  and 
comparisons  between  the  subgroups 
must  be  made.  Depending  on  the  results 
of  these  analyses,  the  results  of  other 
relevant  research,  and  the  results  of 
meta-analyses  of  clinical  trials,  one 
might  initiate  subsequent  trials  to 
examine  more  fully  these  subgroup 
differences. 

C.  Issues  Concerning  Appropriate 
Gender  Representation 

The  "population  at  risk"  may  refer  to 
only  one  gender  where  the  disease, 
disorders,  or  conditions  are  gender 
specific.  In  all  other  cases,  there  should 
be  approximately  equal  numbers  of  both 
sexes  in  studies  of  populations  or  sub- 
populations  at  risk,  unless  different 
proportions  are  appropriate  because  of 
the  known  prevalance,  incidence, 
morbidity,  mortality  rates,  or  expected 
inter\'ention  effect. 

D.  Issues  Concerning  Appropriate 
Representation  of  Minority  Groups  and 
Suhpopulations  in  All  Research 
Involving  Human  Subjects  Including 
Phase  III  Clinical  Trials 

While  the  inclusion  of  minority 
suhpopulations  in  research  is  a  complex 
and  challenging  issue,  it  nonetheless 
provides  the  opportunity  for  researchers 
to  collect  data  on  suhpopulations  where 
knowledge  gaps  exist.  Researchers  must 
consider  the  inclusion  of 
suhpopulations  in  all  stages  of  research 
design.  In  meeting  this  objective,  they 
should  be  aware  of  concurrent  research 
that  addresses  specific  suhpopulations, 
and  consider  potential  collaborations 
which  may  result  in  complementary 
subpopulation  data. 

At  tne  present  time,  there  are  gaps  in 
basehne  and  other  types  of  data 
necessary  for  research  involving  certain 
minority  groups  and.'or  suhpopulations 


of  minority  groups.  In  these  areas,  it 
would  be  appropriate  for  researchers  to 
obtain  such  data,  including  baseline 
data,  by  studying  a  single  minority 
group. 

It  would  also  be  appropriate  for 
researchers  to  test  sur\'ey  instruments, 
recruitment  procedures,  and  other 
methodologies  used  in  the  majority  or 
other  populotion(s)  with  the  objective  of 
assessing  their  feasibility,  applicability, 
and  cultural  competence/relevance  to  a 
particular  minority  group  or 
subpopulation.  This  testing  may  provide 
data  on  the  validity  of  the 
methodologies  across  groups.  Likewise, 
if  an  inten'ention  has  been  tried  in  the 
majority  population  and  not  in  certain 
minority  groups,  it  would  be 
appropriate  to  assess  the  intervention 
effect  on  a  single  minority  group  and 
compare  the  effect  to  that  obtained  in 
the  majority  population.  These  types  of 
studies  will  advance  scientific  research 
and  assist  in  closing  knowledge  gaps. 

A  complex  issue  arises  over  how 
broad  or  narrow  the  division  into 
different  subgroups  should  be.  given  the 
purpose  of  the  research.  Division  into 
many  racial/ethnic  subgroups  is 
tempting  in  view  of  the  cultural  and 
biological  differences  that  exist  among 
these  groups  and  the  possibility  that 
some  of  these  differences  may  in  fact 
impact  in  some  way  upon  the  scientific 
question.  Alternatively,  from  a  practical 
perspective,  a  limit  has  to  be  placed  on 
the  number  of  such  subgroups  that  can 
realistically  be  studied  in  detail  for  each 
intervention  that  is  researched.  The 
investigator  should  clearly  address  the 
rationale  for  inclusion  or  exclusion  of 
subgroups  in  terms  of  the  purpose  of  the 
research.  Emphasis  should  be  placed 
upon  inclusion  of  subpopulations  in 
which  the  disease  manifests  itself  or  the 
inter\'ention  operates  in  an  appreciable 
different  way.  Investigators  should 
report  the  subpopulations  included  in 
the  study. 

An  important  issue  is  the  appropriate 
representation  of  minority  groups  in 
research,  especially  in  geographical 
locations  which  may  have  limited 
numbers  of  racial/ethnic  population 
groups  available  for  study.  The 
investigator  must  address  this  issue  in 
terms  of  the  purpose  of  the  research, 
and  other  factors,  such  as  the  size  of  the 
study,  relevant  characteristics  of  the 
disease,  disorder  or  condition,  and  the 
feasibility  of  making  a  collaboration  or 
consortium  or  other  arrangements  to 
include  minority  groups.  A  justification 
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is  required  if  there  is  limited 
representation.  Peer  reviewers  and  NIH 
staff  will  consider  the  justification  in 
their  evaluations  of  the  project. 

NIH  interprets  the  statute  in  a  manner 
that  leads  to  feasible  and  real 
improvements  in  the  representatives  of 
different  racial/ethnic  groups  in 
research  and  places  emphasis  on 
research  in  those  subpopulations  that 
are  disproportionately  affected  by 
certain  diseases  or  disorders. 

VII.  NIH  Contacts  for  More  Information 

The  following  senior  extramural  staff 
from  the  NIH  Institutes  and  Centers  may 
be  contacted  for  further  information 
about  the  policy  and  relevant  Institute/ 
Center  programs: 

Dr.  Marvin  Kalt.  National  Cancer 
Institute,  6130  Executive  Boulevard, 
Executive  Plaza  North,  room  600 A, 
Bethesda,  Maryland  20892,  Tel:  (301) 
496-5147. 
Dr.  Richard  Mowery,  National  Eye 
Institute,  6120  Executive  Boulevard, 
Executive  Plaza  South,  room  350, 
Rockville,  Maryland  20892,  Tel:  (301) 
496-5301. 
Dr.  Lawrence  Friedman,  National  Heart. 
Lung  and  Blood  Institute,  7550 
Wisconsin  Avenue,  Federal  Building, 
room  212.  Bethesda,  Maryland  20892, 
Tel:  (301)  496-2533. 
Dr.  Miriam  Kelty,  National  Institute  on 
Aging,  7201  Wisconsin  Avenue, 
Gateway  Building,  room  2C218. 
Bethesda,  Marvland  20892,  Tel;  (301) 
496-9322. 
Dr.  Cherry  Lowman,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
6000  Executive  Boulevard,  Rockville. 
Maryland  20892,  Tel:  (301)  443-0796. 
Dr.  George  Counts.  National  Institute  of 
Allergy  and  Infectious  Diseases,  6003 
Executive  Boulevard.  Solar  Building, 
room  207P,  Bethesda.  Maryland 
20892.  Tel:  (301)  496-8214. 
Dr.  Michael  Lockshin.  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  9000  Rockville  Pike. 
Building  31,  room  4C32,  Bethesda. 
Maryland  20892.  Tel:  (301)  496-0802. 
Ms.  Hildegard  Topper,  Bethesda, 
National  Institute  of  Child  Health  and 
Human  Development,  9000  Rockville 
Pike,  Building  31,  room  2A-03. 
Bethesda,  Maryland  20892.  Tel:  (301) 
496-0104. 
Dr.  Earleen  Elkins,  National  Institute  of 
Deafness  and  Other  Communication 
Disorders,  6120  Executive  Boulevard. 
Executive  Plaza  South,  room  400. 


Rockville,  Marvland  20892.  Tel:  (301) 
496-8683. 
Dr.  Norman  S.  Braveman,  National 
Institute  on  Dental  Research.  5333 
Westbard  Avenue.  Westwood 
Building,  room  509,  Bethesda. 
Maryland  20892,  Tel:  (301)  594-7648. 

Dr.  Walter  Stolz.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  5333  Westbard  Avenue, 
Westwood  Building,  room  657, 
Bethesda,  Maryland  20892,  Tel:  (301) 
594-7527. 

Ms.  Eleanor  Friedenberg.  National 
Institute  on  Drug  Abuse.  5600  Fishers 
Lane.  Parklawn  Building,  room  10—42, 
Rockville.  Maryland  20857,  Tel:  (301) 
434-2755. 

Dr.  Gwen  Collman.  National  Institute  of 
Envirorunenlal  Health  Sciences.  P.O. 
Box  12233.  Research  Triangle  Park. 
North  Carolina  27709.  Tel:  (919)  541- 
4980. 

Dr.  Lee  Van  Lenten.  National  Institute  of 
General  Medical  Sciences.  5333 
Westbard  Avenue.  Westwood 
Building,  room  905,  Bethesda. 
Maryland  20892.  Tel:  (301)  594-7744. 

Dr.  Dolores  Parron.  National  Institute  of 
Mental  Health.  5600  Fishers  Lane, 
Parklavm  Building,  room  17C-14. 
Rockville,  Maryland  20857,  Tel:  (301) 
443-2847. 

Dr.  Constance  Atwell.  National  Institute 
of  Neurological  Disorders  and  Stroke, 
7550  Wisconsin  Ave..  Federal 
Building,  room  1016,  Bethesda. 
Maryland  20892.  Tel:  (301)  496-9248. 

Dr.  Mark  Guyer,  National  Center  for 
Human  Genome  Research.  9000 
Rockville  Pike,  Building  38A,  room 
605.  Bethesda.  Maryland  20892.  Tel: 
(301)496-0844. 

Dr.  Teresa  Radebaugh,  National  Center 
for  Nursing  Research,  5333  Westbard 
Avenue,  Westwood  Building,  room 
754,  Bethesda,  Maryland  20892,  Tel: 
(301) 594-7590. 

Dr.  Harriet  Gordon,  National  Center  for 
Research  Resources.  5333  Westbard 
Avenue,  Westwood  Building,  room 
10A03.  Bethesda.  Maryland  20892, 
Tel:  (301)594-7945. 

Dr.  David  Wolff,  Fogarty  International 
Center,  9000  Rockville  Pike.  Building 
31,  room  B2C39,  Bethesda.  Maryland 
20892.  Tel:  (301)  496-1653. 

Dated:  March  3. 1994. 
Harold  Varmus, 
Director.  .V/H. 

[FR  Doc  94-5435  Filed  3-8-94;  8:45  ami 
BILUNO  CODE  414(M>V-M 


*■  ^  M 

iH  — —  m 

■•  ^  ■■ 

■*  ^  ^ 

^■^^  «i  ^ 

iv  ■■  ■■ 


Wednesday 
March  9,  1994 


Part  V 

Department  of  Labor 

Employment  and  Training  Administration 

Department  of  Education 

Job  Training  Partnership  Act:  School-to- 
Work  Opportunities;  Local  Partnership 
Implementation  Grants;  Application 
Procedures;  Notice 


11154 


Federal  Register  /  Vol.  59.  No.  46  /  Wednesday.  March  9,  1994  /  Notices 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Job  Training  Partnership  Act:  School- 
to-Work  Opportunities:  Local 
Partnei^liip  Implementation  Grants; 
Application  Procedures 

AGENCY:  Employment  and  Training 

Administration.  Labor.  Office  of 

Vocational  and  Adult  Education. 

Education. 

action:  Notice  of  availability  of  funds 

and  solicitation  for  grant  applications 

(SGA). 

summary:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  This  notice 
announces  the  competition  for  Local 
Partnership  Grants  financed  under  title 
IV  of  the  Job  Training  Partnership  Act. 
to  enable  local  partnerships  to  begin 
implementation  of  School-to-Work 
Opportunities  initiatives  that  will 
eventually  be  a  part  of  a  statewide 
School-to-Work  Opportunities  system. 
These  initiatives  will  offer  young 
Americans  access  to  programs  designed 
to  prepare  them  for  a  first  job  in  high- 
skill,  high-wage  careers,  and  to  increase 
their  opportunities  for  further 
education. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  March  9. 
1994.  The  closing  date  for  receipt  of 
applications  is  May  9.  1994.  at  2  p.m. 
(Eastern  Time)  at  the  address  below. 
Telefacsimile  (FAX)  applications  will 
not  be  honored. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training  • 

Administration.  Division  of  Acquisition 
and  Assistance.  Attention;  Ms.  Laura 
Cesario.  Reference:  SGA/DAA  94-007. 
200  Constitution  Avenue  NW..  Room  S- 
4203.  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Laura  Cesario.  Division  of 
Acquisition  and  Assistance,  telephone: 
(202)  219-8702  (this  is  not  a  toll-free 
number) 

SUPPLEMENTARY  INFORMATION; 

Section  .\.  Ehirpose 

The  U.S.  Departments  of  Labor  and 
Education  are  conducting  separate 
competitions  for  grants  to  States  that  are 
prepared  to  implement  statewide 
School-to-Work  Opportunities  systems 
and  to  local  partnerships  that  are 


prepared  to  implement  local  School-to- 
Work  Opportunities  initiatives.  This 
notice  announces  the  competition  for 
Local  Partnership  Grants.  Grants  under 
this  competition  will  be  financed  under 
title  rv  of  the  Job  Training  Partnership 
Act  to  enable  local  partnerships  to  begin 
implementation  of  School-to-Work 
Opportunities  initiatives  that  will 
eventually  be  a  part  of  a  statewide 
School-to-Work  Opportunities  system. 

Muhiple  awards  will  be  made  to  local 
partnerships  to  implement  local  School- 
to-Work  Opportunities  initiatives  as 
defined  in  this  notice.  Approximately 
$10  miUion  to  S12  miUion  are  available 
for  awards  under  this  notice.  The 
amount  of  an  award  under  this 
competition  will  be  determined  on  a 
case-by -case  basis  and  will  depend 
upon  the  scope  and  quality  of  the 
application,  the  size  of  the  jurisdictions 
covered  by  the  local  partnership,  and 
the  number  of  projected  program 
participants.  The  estimated  number  of 
awards  under  this  competition  is 
expected  to  be  between  15  and  25.  The 
Departments  are  not  bound  by  the 
estimates  in  this  notice. 

The  Departments  intend  to  conduct 
subsequent  competitions  for  Local 
Partnership  Grants,  on  an  annual  basis,   ^ 
under  the  proposed  "School-to-Work 
Opportunities  Act"  currently  pending  in 
Congress. 

Section  B.  Application  Process 

1 .  Eligible  Applicants 

A  local  entity  that  meets  the 
definition  of  "partnership"  in  Section  B 
(7)  of  this  notice  is  eligible  to  apply  for 
a  Local  Partnership  Grant.  An  eligible 
partnership  must  include  employers, 
public  secondary  and  postsecondary 
educational  institutions  or  agencies,  and 
labor  organizations  or  non-managerial 
employee  representatives.  Other  entities 
appropriate  to  effective  implementation 
of  the  proposed  School-to-Work 
Opportunities  initiative  may  also  be 
included  in  tlie  partnership.  The 
partnership  must  demonstrate  that  a 
sound  planning  and  development  base 
for  a  School-to-Work  Opportunities 
initiative  has  been  built  and  that 
implementation  is  ready  to  begin. 

2.  Submission  of  Application 

Applicants  must  submit  an  original 
and  four  (4)  copies  of  the  apphcation. 
The  application  shall  consist  of  two  (2) 
separate  parts: 

Part  I  shall  contain  the  Standard  Form 
(SF)  424,  "Apphcation  for  Federal 
Assistance,"  and  SF  424A.  "Budget" 
(Appendix  .^1  All  copies  of  the  424 
Form  must  have  original  signatures  of 
the  designated  fiscal  agent.  In  addition, 


the  budget  shall  include — on  a  separate 
page(s) — a  detailed  cost  break-out  of 
each  line  item  on  Budget  Form  424A. 
Assurances  and  Certifications 
(Appendix  B)  shall  also  be  included  in 
this  part. 

Part  II  shall  contain  the  application 
narrative  that  demonstrates  the 
applicant's  plan  and  capabilities  in 
accordance  with  the  Statement  of  Work 
in  Section  C.  No  cost  data  or  reference 
to  price  shall  be  included  in  this  part  of 
the  application.  In  order  to  assist 
applicants  in  the  preparation  of  their 
applications  and  to  facilitate  the 
expeditious  evaluation  by  the  panel, 
applicants  should  describe  their 
proposed  plan  in  light  of  each  of  the 
Selection  Criteria  in  Section  E  of  this 
notice. 

The  Departments  strongly  request  that 
applicants  limit  the  application 
narrative  to  no  more  than  40  double- 
spaced  pages,  on  one  side  only. 

3.  Late  Applications 

Any  application  received  after  the 
exact  time  specified  for  receipt  at  the 
office  designated  in  this  notice  will  not 
be  considered,  unless  it  is  received 
before  awards  are  made  and  it — 

(a)  Was  sent  by  registered  or  certified 
»"  mail  not  later  than  the  fifth  calendar  day 

before  the  date  specified  for  receipt  of 
applications  (e.g..  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or 

(b)  Was  sent  by  the  U.S.  Postal  Service 
Express  Mail  Ne.xt  Day  Service  to 
addressee  not  later  than  5  p.m.  at  the 
place  of  mailing  two  working  days  prior 
to  the  date  specified  for  receipt  of 
applications.  The  term  "working  days" 
excludes  weekends  and  Federal 
holidays. 

The  term  "post  marked"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

4.  Hand-Delivered  Applications 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  2  p.m.,  Eastern 
Time,  on  the  closing  date.  Telegraphed 
and/or  faxed  applications  will  not  be 
honored.  Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonrosponsiveness. 
Overnight  express  mail  from  carriers 


Federal  Register  /  Vol.  59.  No.  46  /  Wednesday,  MarT:h  9,  1994  /  Notices  11155 


other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  MUST  BE  RECEUTD 
by  the  above  specified  date  and  time. 

5.  Period  of  Performance 

The  period  of  performance  shall  be 
twelve  (12)  months  from  the  date  of 
award  by  the  Department  of  Labor. 

6.  Option  To  Extend 

These  Local  Partnership  Grants  may 
be  extended  at  the  discretion  of  the 
Government,  based  upon  the  availabihty 
of  funds.  Additional  funds  may  be 
added  if  the  State  in  whi<;,h  the  local 
partnership  is  located  has  not  begun  the 
second  year  of  a  School-to-Work 
Opportunities  State  Implementation 
Grant. 

The  amount  of  Federal  funds,  if  any, 
tliat  are  added  to  a  grant  awarded  under 
this  notice  will  decrease  in  any 
subsequent  year. 

7.  Definitions 

As  used  in  this  notice — 
"All  aspects  of  the  Industry" 
includes,  with  respect  to  a  particular 
industry  that  a  student  is  preparing  to 
enter,  planning,  management,  finances, 
technical  and  production  .skills, 
underlying  principles  of  technology, 
labor  and  community  issues,  health  and 
safety  issues,  and  environmental  issues 
related  to  that  industry; 

"All  students"  means  students  from 
the  broad  range  of  backgrounds  and 
circumstances,  including  disadvantaged 
students,  students  of  diverse  racial, 
ethnic,  end  cultural  backgrounds, 
students  with  disabilities,  students  with 
limited-EInghsh  proficiency,  students 
who  have  dropped  out  of  school,  and 
academically  talented  students;  "Career 
major"  means  a  coherent  sequence  of 
courses  or  field  of  study  that  prepares  a 
student  for  a  first  job  and  that — 

(a)  Integrates  occupational  and 
academic  learning,  inte^^tes  work- 
based  and  school-based  learning,  and 
establishes  linkages  betv^een  secondary   ■ 
and  post-secondary  education; 

(b)  Prepares  the  student  for 
emplojTnent  in  broad  occupational 
clusters  or  industr)'  sectors: 

(c )  Typically  includes  at  least  two 
years  of  secondary  school  and  one  or 
two  years  of  postsecondary  education. 

(d)  Resuhs  in  Lhe  award  of  a  high 
School  diploma  or  its  equivalent,  a 
cerfificc.te  or  diploma  recognizing 
succfT'.sful  completion  of  one  or  two 
years  of  postsecondary  education  (if 
appropriate),  and  a  skill  certif5caie;  and 

(e)  May  lead  to  further  training,  such 
as  entry  into  a  registered  apprenticeship 
program,  or  admission  into  a  degree- 
granting  college  or  university. 


"Emplowr"  includes  both  pubhc  and 
private  employers; 

"Partnership"  means  a  kical  entity 
that  is  responsible  for  local  ;>chool-to- 
Work  Opportunities  programs  and  that 
consists  of  employers,  public  secondary 
and  postsecondary  educational 
institutions  or  agencies,  and  labor 
organizations  or  non-managerial 
employee  rppresentatives,  and  may 
include  other  entities,  such  as  non- 
profit or  community-based 
organizations,  rehabihtation  agencies 
and  organizations,  registered 
apprenticeship  agencies,  local 
vocational  education  entities,  local 
government  agencies,  parent 
organizations  and  teacher  organizations. 
Private  Industry  Councils  established 
under  the  Job  Training  Partnership  Act, 
national  trade  associations  working  at 
the  local  levels,  proprietary  institutions 
of  higher  education  (as  defined  in 
section  481(b)  of  the  Higher  Education 
Act  of  1965  (20  use.  1088(b))  that 
continue  to  meet  the  ehgibilitv  and 
certification  requirements  under  section 
498  of  the  Higher  Education  Act  of 
1965.  vocational  student  organizations, 
and  Federally  recognized  Indian  tribes 
and  Alaska  Native  viHeges; 

"Postsecondary  education  institution" 
means  a  public  or  private  nonprofit 
institution  that  is  authorized  within  a 
Stale  to  provide  a  program  of  education 
beyond  secondary  education,  and 
includes  a  community  college,  a 
technical  college,  a  postsecondary 
vocational  institution,  or  a  tribally 
controlled  community  college; 

"Registerod  apprenticeship  agency" 
moans  either  the  Bureau  of 
Apprenticeship  and  Training  in  the  U.S. 
Department  of  Labor  or  a  State 
apprenticeship  agency  recognized  and 
approved  by  the  Bureau  of 
Apprenticeship  and  Training  as  the 
appropriate  body  for  State  registration 
or  approval  of  local  apprenticeship 
programs  and  agreements  for  Federal 
purposes; 

"Registered  apprcnticeshJp  progriun" 
means  a  program  registered  by  a 
registered  apprenticeship  agency: 

"Skill  certificate  '  means  a  portable, 
induslry-recognizrvd  credential  issued 
by  a  School-to-Work  Opportunities 
program  under  a  statewide  .School-to- 
Work  Opportunities  plan  submitted  by 
a  State  and  approved  by  the  Secretaries 
of  Education  and  Labor,  that  certifies 
that  a  student  has  mastered  skills  that 
are  benchmarked  to  high-quality 
standards,  such  as  the  skill  rtandfirds 
envisioned  in  the  proposed  Goals  2000: 
Educate  America  Act.  Until  such  plan  is 
approved  and  until  such  skill  standards 
are  developed  under  the  Act,  the  term 
"skill  certificate"  me,-ms  a  credential 


certifying  that  a  student  has  mastered 
skills  that  are  benchmarked  to  high- 
quality  standards,  issued  under  a 
process  described  in  a  Local 
Partnership's  approved  grant; 

"State"  means  each  of  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico;  and 

"Workplace  mentor"  means  an 
employee  at  the  workplace,  or  another 
Individual  approved  by  the  employer, 
who  possesses  the  skills  and  knowledge 
to  be  mastered  by  a  student,  and  who 
instructs  the  student,  critiques  the 
student's  performance,  challenges  the 
student  to  perform  well,  and  works  in 
consultation  with  classroom  teachers 
and  the  employer. 

Section  C  Statement  of  Work 

Port  /.  Background 

The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  and  coherent  system  to 
help  its  youth  acquire  the  knowledge, 
skills,  ahibties,  and  information  about 
the  labor  market  necessary  to  make  an 
efTective  transition  from  school  to 
career-oriented  work.  Three- fourths  of 
America's  high  school  students  enter 
the  workforce  without  fou^year  college 
degrees  Manv  of  them  do  not  possess 
the  basic  acadejnic  and  occupational 
skills  necessary  for  the  changing 
workplace  or  to  pursue  further 
education. 

In  order  to  create  a  national 
framework  for  high-quality,  statewide 
school-to- work  transition  systems  that 
enable  yoimg  Americans  to  identify  and 
navigate  paths  to  productive  and 
progressively  more  rewarding  roles  in 
the  workplace,  the  Secrotariw  of 
Education  and  Labor  have  developt-d 
the  School-to-Work  Opportunities 
initiative.  I'nder  this  initiative,  which  is 
based  on  the  Administration's  proposed 
"School-to-Work  Opportimilies  Act" 
currrnlly  pending  in  Congress,  the 
Dt^partmcnts  of  Education  and  Labor  arc 
using  current  legislative  authority  in 
fiscal  year  1994  to  begin  the 
development  and  implementation  of 
statewide  School-to-Work  Opportunities 
systems  in  every  State.  In  addition,  the 
[departments  are  conducting  the 
competition  announced  in  this  notice  to 
award  grants  to  local  partnerships  to 
operate  local  School-to- Work 
Opportunities  programs  that  meet  the 
rnquiremc-nts  established  in  the  notice. 

The  overall  purpose  of  the  initiative  is 
to  support  the  development  and  initial 
stages  of  implementation  of  statfwide 
School-to-Woiii.  Opportunities  systems 
within  which  local  partnerships  will 
apply  for  funds  to  develop  lota! 
programs.  However,  through  this 
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competition,  a  local  partnership  may 
apply  directly  to  the  Federal 
Government.  These  grants  may  be 
renevr-¥>d  on  an  annual  basis  until  the 
State  m  which  the  partnership  is  located 
is  in  its  second  year  of  a  School-to-Work 
Opportunities  State  hnplementation 
Grant  Each  State  that  receives  one  of 
these  State  Implementation  Grants  will 
be  rtiquired  to  nave  a  plan  for  expanding 
the  State's  system  over  time  to  cover  all 
geographic  areas  in  the  State,  including 
those  with  high  concentrations  of  poor 
and  disadvantaged  youth,  and  will  be 
making  direct  subgrants  to  local 
partnerships. 

It  IS  expected  that  the  States  will 
bt'nefit  from  the  experiences  of  the  local 
partnerships  and  may  incorporate 
successful  elements  of  local  initiatives 
into  their  statewide  systems.  Local  and 
State  programs  may  be  developed  by 
enhancing  existing  programs  such  as 
tf'ch-prep  education,  career  academies. 
youth  apprenticeship,  cooperative 
education,  school-to-apprenticeship, 
and  business-education  compacts. 
However,  the  purpose  of  funding  under 
the  School-to-Work  Opportunities 
initiative  is  not  simply  to  augment 
existing  programs,  but  rather  to  build 
statewide  systems  that  provide 
opportunities  for  students  to  achieve  the 
benefits  and  outcomes  of  the  School-to- 
Work  Opportunities  initiative. 

Grant  Program  Schedule 

The  School-to-Work  Opportunities 
initiative  is  proceeding  on  two  fimding 
tracks — (1)  during  fiscal  year  1994,  the 
initiative  is  being  funded  under  current 
li>gislatlve  authority  in  the  Job  Training 
Partnership  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act;  and  (2)  for  fiscal  year 
1995  and  beyond,  it  will  be  funded 
under  the  proposed  "School-to-Work 
Opportunities  Act,"  when  that 
legislation  is  enacted.  The  funds  will  be 
made  available  through  a  grants 
program  administered  cooperatively  by 
the  Department  of  Education  and  the 
Department  of  Labor  that  consists  of — 

(a)  State  Development  Grants, 
avsarded  to  each  State  for  developing  a 
statewide  School-to-Work  Opportunities 
plan; 

(b)  State  Implementation  Grants, 
avvardt^i  competitively  to  States  that  can 
demonstrate  substantial  ability  to  begin 
full-scale  operation  and  implement  the 
StatRV.-ide  plan; 

(c)  Local  Partnership  Grants,  as 
announced  in  this  notice,  awarded 
competitively  to  localities  that  are 
prepared  to  implement  School-to-Work 
Opportunities  initiatives; 

(a)  High  Poverty  Grants,  awarded 
competitively  to  local  partnerships  to 


support  the  development  and 
implementation  of  School-to-Work 
Opportunities  programs  in  urban  and 
rural  areas  of  high  f)overty;  and 

(e)  Grants  for  Territories  and  Native 
American  programs,  to  support  School- 
to-Work  Opportunities  programs  in  the 
territories  and  for  Indian  youth, 
respectively. 

The  competition  for  Local  Partnership 
Grants  will  run  concurrently  with  the    . 
State  Implementation  Grant 
competition,  for  which  the  application 
amiouncement  was  published  in  the 
Federal  Register  on  February  3,  1994. 
Thus,  both  States  and  local  partnerships 
prepared  to  implement  School-to-Work 
Opportunities  program.s  will  be  eligible 
for  direct  Federal  funding,  through 
separate  competitions,  in  the  current 
program  year.  The  intent  of  this  funding 
strategy  is  to  allow  "leading  edge" 
communities  to  begin  implementation 
of  local  School-to-Work  Opportunities 
initiatives,  even  if  their  States  are  still 
in  the  program  development  phase.  This 
parallel  funding  will  allow  States  in  the 
development  phase  to  learn  from 
innovative  local  partnerships  and  ^^'dl 
build  incentives  for  States  and  localities 
to  work  together  to  maximize  funding 
within  the  State. 

To  permit  a  smooth  transition  from 
Federal  to  State  funding,  a  local 
partnership  applying  for  a  grant  under 
this  competition  should  consult  with 
the  State  at  the  earliest  possible  time. 
These  consultations  will  permit  local 
initiatives  to  be  designed  so  that  they 
are,  or  will  be,  consistent  with  State 
plans  for  a  comprehensive  statewide 
School-to-Work  Opportunities  system. 
This  is  particularly  important  because, 
begimiing  in  the  second  year  that  a  State 
receives  as  Implementation  Grant,  the 
only  source  of  funding  for  a  local 
partnership  initiative  will  be  through 
the  State. 

Since  no  State  has  yet  received  a 
School-to-Work  Opportunities 
Implem.entation  Grant,  local 
partnerships  in  all  States  are  eligible  to 
apply  for  Local  Partnership  Grants  this 
first  year.  This  could  result  in  a  State 
and  one  or  more  of  its  local  partnerships 
each  receiving  a  competitive 
implementation  grant  award  in  1994. 

Part  [I.  Program  Description 

a.  Objectives 

The  School-to-Work  Opportimities 
initiative  provides  for  a  substantial 
degree  of  State  and  local  flexibility  and 
experimentation,  but  all  State  systems 
and  individual  local  programs  will 
share  several  common  features  and 
basic  program  components.  (■■Mthough 
there  may  be  certain  differences 


between  requirements  under  the 
legislation  as  e\'entually  enacted  and 
grant  requirements  under  this  notice, 
these  differences  are  not  expected  to  be 
fundamental.)  A  local  School-to-Work 
Opportunities  initiative  under  this 
competition  must  include  the  following 
common  features  and  basic  program 
components: 

1.  The  basis  of  the  School-to-Work 
Opportunities  system  is — 

(a)  The  integration  of  work-based 
learning  and  school-based  learning,  that 
provides  students,  to  the  extent 
practicable,  with  broad  instruction  in  all 
aspects  of  the  industries  students  are 
preparing  to  enter; 

(b)  The  integration  of  occupational 
and  academic  learning;  and 

(c)  The  linking  of  secondary  and 
postsecondary  education. 

2.  School-to-Work  Opportunities 
programs  will  result  in  students 
attaining — 

(a)  A  high  school  diploma,  or  its 
equivalent; 

(b)  A  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education,  if  appropriate;  and 

(c)  A  skill  certificate. 

3.  School-to-Work  Opportunities 
programs  must  incorporate  three  basic 
program  components; 

(a)  Work-Based  Learning,  that 
includes — 

•  A  planned  program  of  job  training 
and  work  experiences,  including  pre- 
employment  and  employment  skills  to 
be  mastered  at  progressively  higher 
levels,  that  are  relevant  to  a  student's 
career  major  and  lead  to  the  award  of  a 
skill  certificate; 

•  Paid  work  experience; 

•  Workplace  mentoring;  and 

•  Instruction  in  general  workplace 
competencies. 

(b)  School-Based  Learning,  that 
includes — 

•  Career  awareness  and  career 
exploration  and  counseling  (beginning 
at  the  earliest  possible  ago)  in  order  to 
help  students  who  may  be  interested  to 
identify,  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors 
including  those  options  that  may  not  be 
traditional  for  their  gender,  race,  or 
ethnicity; 

•  Initial  selection  by  interested 
students  of  a  career  major  not  later  than 
the  beginning  of  the  11th  grade; 

•  A  program  of  study  designed  to 
meet  the  same  challenging  academic 
standards  developed  by  the  State  for  all 
students  Including,  where  applicable, 
standards  estabUshed  under  the  Goals 
2000;  Educate  America  .A.ct,  and  to  meet 
the  requirements  necessary  for  a  student 
to  earn  a  skill  certificate,  and 
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•  Reguicu'f^f  schedulpd  evaluations  to 
identify  academic  strength..s  and 
weaknesses,  academic  prr>grpss, 
workplace  knowledge*  and  goals  of 
students  and  the  need  for  additional 
learning  opportaoities  to  mastw  cere 
academic  and  vocational  skills. 

(c)  Connecting  Activities,  that 
include — 

•  Matching  students  with  employers' 
work-based  learning  opportunities; 

•  5>erv'ing  as  a  haison  simong  the 
employer,  school,  teacher,  parent,  and 
student  and.  if  appropriate,  other 
romm  unity  partners; 

•  Providing  technical  assistance  and 
services  to  employers,  including  small 
and  medium-sized  businesses,  and 
others  in  designing  work-based  learning 
components  and  counseling  and  case 
management  services,  and  in  training 
teachers,  workplace  mentors,  and 
couinsekirs: 

•  Prnv  iding  assistance  to  students 
who  ha\e  completed  the  prc>gram  in 
finding  an  appropriate  job,  continuing 
their  education,  or  entering  into  an 
additional  training  program; 

•  Providing  assistance  to  schools  and 
employers  to  integrate  school-based  and 
work-based  learning  and  integrate 
academic  and  occupational  learning; 

•  Collecting  and  analyzing 
information  regarding  post-program 
outcora£?s  of  students  who  part)cipate  in 
the  School  to-Work  Opportunities 
program  which  may  include 
information  on  gender,  race,  ethnicitv. 
socio-economic  background,  limitf»d- 
English  proficiency,  and  disabihty;  a;id 

•  Linking  youth  development 
activities  under  the  .School-toVVork 
Opportunities  program  with  fnployer 
and  industry  strategies  f.ir  upg^^riing  t}ie 
skills  of  their  workers. 

h.  Scopu 

As  nottd  above  in  Section  fi   1  . 
"Khgible  Applicants,"  a  local 
piUtnership  must  demonstrate  that  a 
.sound  planning  and  development  bas»' 
for  School-to- Work  Oppeirtunitins 
programs  has  been  built  and  that 
implementation  is  ready  to  lei;;n  Ihn 
Departm<!nts  encourage  only 
applications  for  high  quality. 
comprehensi\'e  School  to- VVoik 
Opportnnuies  programs  that — 

1.  Will  deliver  the  common  fe.itures 
and  basic  program  components  defined 
above  in  Part  II.  a  ,  ■"Objectives," 

2.  Have  the  pot»intial  to  serve 
significarit  nurab«'rs  of  .students  during 
the  grant  period,  in  accordance  with  the 
size  and  type  (i.e..  urDan,  suburb;in,  or 
rural)  of  the  targeted  geographic  area; 

3.  Include  plans  to  ensure 
opportunities  for  all  students  to 
participwte. 


4.  Show  strong  evidence  of  employer 
involvement. 

5.  Demonstrate  strong  potential  for 
achieving  the  local  partnership's 
planned  goals  and  outcomes. 

c.  Examples  of  allowable  activities 

.Flmds  awarded  to  a  local  partnership 
that  receives  a  grant  under  this 
compwtition  may  be  used  only  for 
activities  undertaken  to  implement  the 
lotal  partnership's  plan  that  will 
provide  opportunities  for  students  to 
participate  successfully  in  a  School-to- 
Work  Opportunities  program.  Among 
the  activities  that  may  be  conducted 
with  funds  awarded  under  a  Local 
Partnership  Grant  are — 

1.  Recruiting  and  providing  assistance 
to  employers,  including  small  and 
medium-sized  businesses,  to  provide 
the  work-based  learning  components  in 
the  Sciiool-to-Work  Opportunities 
program, 

2.  Establishing  consortia  of  employers 
to  support  the  School-to- Work 
Opportunities  program  and  provide 
access  to  jobs  related  to  the  students* 
career  majors; 

3.  Supporting  or  establishing 
intermediaries  to  perform  the 
connecting  activities  described  above  in 
Part  II.  a..  "Objectives"  and  to  provide 
assistance  to  students  in  obt.Tining  jobs 
and  fiirther  education  and  training; 

4  Designing  or  adapting  s<;hool 
nirricula  that  can  be  used  to  intt^^rate 
acadr-mic  and  vocational  learning. 
school-ba«^d  and  work-based  learning, 
and  sectmdary  and  postsecondary 
education; 

.5.  fVoviding  training  to  work-bost»d 
and  school-based  staff  on  new  curricula, 
student  assessments,  student  guidance, 
and  feedback  to  the  school  n-g.'^rding 
student  performance: 

fi.  Providing  career  exploration  and 
Hwareness  ser\ii:e"^.  b»»ginning  at  the 
earliest  possible  age,  including 
counseling  and  mentoring  services, 
college  awareness,  and  other  .sei-vices  to 
pri-pare  students  for  the  transition  from 
sf:honj  to  work; 

7.  Establishing  in  sr.htwils 
prirlicipating  in  a  St:hoolto\Vork 
Opportu;ntie,s  program  a  graduation 
a.s,sistance  program  to  assist  at-risk, 
di.sabled.  and  low-achieving  students  in 
graduating  from  high  school,  enrolling 
in  pc^stsecondary  education  or  training, 
and  finding,  maintaining,  or  advancing 
in  jobs; 

a.  Conducting  or  obtaining  an  In- 
depth  analysis  of  the  local  labor  market 
end  the  generic  and  specific  skill  n»«ds 
of  employers  Xd  identify  high-dcraand, 
bigh-wago  careers  to  target; 

9.  Integrating  work  based  and  school- 
based  learning  into  existing  job  training 


programs  for  youth  who  have  dropped 
out  of  schcxjl; 

10.  Estabhshing  or  expar;ding  sr hool- 
to-apprenticeship  programs  in 
cooperation  with  registered 
apprenticeship  agencies  and 
apprenticeship  sponsors; 

11  Assisting  ptartidpating  employers, 
including  small  and  medium-sized 
businesses,  to  identify  and  train 
workplace  mentors  and  to  develop 
work-based  learning  cxwnponents; 

12  Designing  local  strategies  to 
provide  adequate  planning  time  and 
staff  development  activities  for  teachers, 
school  counselors,  and  related  services 
personnel; 

13.  Enhancing  linkages  between  after- 
school,  weekend,  and  sumjner  jobs,  and 
opportunities  for  career  exploration  and 
school-based  learning;  and 

14  Conducting  outreach  to  all 
students  in  a  manner  that  most 
appropriately  meets  their  needs  and  the 
needs  of  their  communities. 

Part  in.  Application  Contents 

An  eligible  apphcant  must  submit  an 
application  that  includes  the  foUov^ing: 

a.  The  State's  comments  on  the 
application.  The  local  partnership  must 
submit  its  application  to  the  State  for 
review  and  comment  before  submitting 
the  application  to  the  Department  Many 
States  have  designated  a  State  5ichcx)l- 
to-Work  Opportunities  contact. 
•Apphcaiils  should  call  the  offi>4^  of  their 
Governor  for  the  name  of  the  School- lo- 
Work  Opportunities  contac-t.  The 
Departments  Hxpect  that  all  State 
.School-to-Work  OpportunifiRS  team 
members  (i.e..  the  Governor;  the  State 
educational  agency:  the  State  agency 
offit  ials  responsible  for  job  training  and 
employmrnt.  economic  developrn»'.nt, 
and  postsecondary  education,  and  other 
appropriate  officials  on  the  .Stale  tp..im) 
will  [m  provifii-d  ;m  opportunity  to 
n'view  and  commrnt  on  the  lf.r.<l 
partnership's  applit:ation  Of  partii  ular 
i!n[>ort.inrxt  to  the  Departments  are  the 
.State's  comments  on  the  cT)nsisiency  of 
the  partnership's  planned  activities  with 
the  State's  plans  for  a  comprt'.hensive 
statewide  School-to- Work  Opportunities 
system. 

The  State's  comments  must  b«i 
included  in  the  local  partnersh!i>'> 
i'pplication.  howevr'r.  the  local 
partnership  may  submit  the  apjilu-iti.m 
without  State  comment  if  proof  of 
receipt  by  the  .State  office  is  provided 
tli.it  the  State  was  given  the  opporturufy 
to  comment,  but  did  not  do  so  within 
tpn  (10)  days  of  receiving  the  rnquest.  A 
.State's  written  comments  received  by 
the  Department  after  this  time  will  sliil 
be  given  rcnsideration,  if  received 
uithin  ten  (10)  days  of  the  closing  date 
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for  receipt  of  applications  in  order  to  be 
considered,  although  the  local 
partnership  will  no  longer  be 
responsible  for  the  submission  of  the 
State's  comments. 

b.  A  description  of  the  composition  of 
the  local  partnership.  The  application 
must  identify  the  members  of  the  local 
partnership,  which  must  include 
employers,  public  secondary  and 
postsecondary  educational  institutions 
or  agencies,  and  labor  organizations  or 
non-managerial  employee 
representatives,  and  may  include  others 
appropriate  to  effective  implementation 
of  the  proposed  School-to- Work 
Opportunities  initiative;  the  respective 
roles  of  each  member:  and  how  the 
partnership  is  organized  to  successfully 
i.-nplement  the  planned  local  School-to- 
VVork  Opportunities  initiative. 

c  A  dijscnption  of  the  geographic  area 
to  be  covered,  which  shall,  to  the  extent 
feasible,  reflect  local  labor  market  areas. 
The  application  must  describe  the 
relationship  of  the  geographic  area  to  be 
covered  under  the  proposed  Local 
FtUtnership  Grant  to  the  local  labor 
market.  It  should  include  information 
on  specific  employer  needs;  industry' 
and  occupational  gro%v"th  projections; 
and  high-demand,  high-wage  careers  to 
be  targeted.  A  partnership  is  encouraged 
to  be  comprehensive  in  scope  and  in 
qf'Ographic  area  and  should  describe  any 
coHaboration  among  school  districts. 
e.T-.ployers.  labor  organizations,  and 
other  entities  that  are.  or  will  be,  a  part 
of  the  local  School-to-\Vork  initiative  in 
the  same  labor  market  area. 

d  A  plan  for  implementing  a  local 
School-to-Work  Opportunities  program. 
This  plan  must: 

1  Show  how  the  local  School-to- 
Work  Opportunities  initiative  will 
include  the  basic  features  and  program 
components  outlined  above  in  Part  II.  a.. 
■  Objectives;" 

2.  Describe  the  manner  in  which  the 
local  partnership  has  obtained  and  will 
continue  to  obtain  the  active  and 
continued  involvement  in  local  School- 
to-Work  Opportunities  programs  of 
employers  and  other  interested  parties 
such  as  locally  elected  officials, 
secondary  and  postsecondary 
educational  institutions  or  agencies, 
business  associations,  employees,  labor 
organizations  or  associations  thereof, 
teachers,  related  services  personnel. 
students,  parents,  community-based 
organizations,  rehabilitation  agencies 
and  organizations,  registered 
apprenticeship  agencies,  human  service 
agencies,  language  minority 
comm, unities.  Private  Industry  Councils 
established  under  the  Job  Training 
Partnership  Act.  vocational  student 
organizations.  State  or  regional 


cooperative  education  associations,  and 
local  vocational  educational  agencies; 

3.  Describe  the  manner  in  which  the 
local  partnership  will  coordinate  with 
or  integrate  its  School-to-Work 
Opportunities  program(s)  with  programs 
financed  from  State  and  private  sources 
and  from  funds  available  from  related 
Federal  programs  such  as  the  Adult 
Education  Act  (20  U.S.C.  1201  etseq). 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Act  (20  U.S.C. 
2301  et  seq],  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2701  ef  seq).  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001 
et  seq).  Part  F  of  Title  IV  of  the  Social 
Security  Act  (42  U.S.C.  681  et  seq.) 
(authorizing  the  Job  Opportunity  Basic 
Skills  Training  Program),  the  Goals 
2000:  Educate  America  Act,  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1400  et  seq.).  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1501  et  seq.),  the  National 
Apprenticeship  Act  (29  U.S.C.  50  ef 
seq).  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  701  et  seq.):  and  the  National  and 
Community  Service  Act  of  1990  (42 
U.S.C.  12501  etseq): 

4.  Describe  the  local  partnership's 
strategy  for  providing  training  for 
teachers,  employers,  mentors, 
counselors,  and  other  parties  involved 
in  the  local  partnership's  initiative; 

5.  Describe  the  resources,  including 
private  sector  resources,  the  local 
partnership  intends  to  employ  in 
maintaining  local  School-to-VVork 
Opportunities  programs  when  Federal 
School-to-Work  Opportunities  funds, 
including  Federal  funds  awarded  for 
State  Development  Grants  and  State 
Implementation  Grants,  are  no  longer 
available; 

6.  Describe  how  the  local  partnership 
will  ensure  effective  and  meaningful 
opportunities  for  all  students,  as  defined 
in  this  notice,  to  participate  in  School- 
to-VVork  Opportunities  programs; 

7.  Describe  the  goals  of  the  local 
partnership  and  the  methods  the  local 
partnership  will  use,  such  as  awareness 
and  outreach,  to  ensure  opportunities 
for  young  women  to  participate  in 
School-to-Work  Opportunities  programs 
in  a  maimer  that  leads  to  employment 
in  high-performance,  high-paying  jobs, 
including  non-traditional  employ-ment; 

8.  Describe  how  the  local  partnership 
will  ensure  opportunities  for  low- 
achieving  students,  students  with 
disabilities,  and  former  students  who 
have  dropped  out  of  school  to 
participate  in  School-to-Work 
Opportunities  programs  in  a  manner 
that  leads  to  emplo>Tnent  in  high- 
performance,  high-paying  jobs;  and 


9.  Describe  the  local  partnership's 
process  for  assessing  the  skills  and 
knowledge  required  in  career  majors, 
and  awarding  skill  certificates  that  is 
consistent  with  the  work  of  the 
proposed  National  Skill  Standards 
Board  and  the  criteria  established  under 
the  Goals  2000:  Educate  America  Act. 
(See  Appendix  C  for  a  summarv'  of  Goals 
2000:  Educate  America  Act) 

e.  A  description  of  the  local 
partnership's  plans  for  integrating 
existing  school-to-work-related 
activities  with  local  School-to-Work 
Opportunities  initiatives  planned  for 
implem.entation  under  this 
announcement.  Existing  programs  and 
projects  related  to  school-to-work 
transition  in  the  geographic  area  should 
be  briefly  described.  The  local 
partnership  should  describe  its  long- 
range  plans  to  integrate  these  programs 
and  projects  with  local  School-to-Work 
Opportunities  initiatives  so  that  all 
students  will  be  provided  an 
opportunity  to  participate  successfully 
in  School-to-Work  Opportunities 
systems. 

'  f.  A  description  of  the  short-  and  long- 
term  goals  and  performance  outcomes 
that  the  partnership  has  established  and 
how  tlie  partnership  will  measure  its 
progress  in  meeting  these  goals. 

In  addition  to  describing  its  own  goals 
and  outcomes,  each  local  partnership 
awarded  a  grant  under  this  notice  must 
commit  to  assisting  the  Federal 
Government  in  the  conduct  of  a  national 
evaluation  that  will  track  and  assess  the 
progress  and  effectiveness  of  statewide 
School-to-Work  Opportunities  systems 
and  the  progress  and  outcomes  of  local 
programs. 

g.  A  description  of  the  current  and 
planned  coordination  between  the  local 
partnership's  initiative  and  the  State's 
plans  for  a  comprehensive  statewide 
School-to-Work  Opportunities  system. 

In  order  to  ensure  consistency  with 
the  State's  developing  School-to-Work 
Opportunities  system,  the  local 
partnership  should  describe  any  current 
or  planned  coordination  activities  with 
expected  statewide-building  efforts  in 
such  areas  as:  the  development  of  skill 
standards  and  processes  for  awarding 
skill  certificates;  the  establishment  of  a 
State  evaluation  system;  the 
identification  of  emerging  occupations 
appropriate  for  career  majors;  the 
development  of  new  curricula;  strategies 
for  recruiting  employers;  and  plans  for 
providing  professional  staff 
development.  Should  the  State  not  have 
a  plan  for  developing  skill  standards 
and  awarding  skill  certificates,  the 
application  should  describe  the  local 
partnership's  investigation  and 
adaptation  of  existing  industry- 
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recognized  standards  or  existing 
processes  for  awarding  industry- 
recognized  certificates  to  incorporate 
the  criteria  established  in  the  proposed 
Goals  2000:  Educate  America  Act. 

h.  A  timeline  outlining  the  specific 
tasks,  with  expected  completion  dates, 
that  will  be  undertaken  to  implement 
the  proposed  plan,  enroll  significant 
numbers  of  students,  and  achieve  the 
stated  outcomes. 

Section  D.  Safeguards 

The  Departments  apply  the  following 
safeguards  to  School-to-Work 
Opportimities  programs  funded  under 
this  competition: 

1.  No  student  shall  displace  any 
currently  employed  worker  (including  a 
partial  displacement,  such  as  a 
reduction  in  the  hours  of  non-overtime 
work,  wages,  or  employment  benefits). 

2.  No  School-to-Work  Opportunities 
program  shall  impair  existing  contracts 
for  services  or  collective  bargaining 
agreements,  except  that  no  program 
under  this  competition  that  would  be 
inconsistent  with  the  terms  of  a 
collective  bargaining  agreement  shall  be 
undertaken  without  the  written 
concurrence  of  the  labor  organization 
and  employer  concerned. 

3.  No  student  shall  be  employed  or 
job  opening  filled — 

a.  When  any  other  individual  is  on 
temporary  layoff  fi"om  the  participating 
employer,  with  the  clear  possibility  of 
recall,  from  the  same  or  any 
substantially  equivalent  job;  or 

b.  When  the  employer  has  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  a  student. 

4.  Students  shall  be  provided  with 
adequate  and  safe  equipment  and  a  safe 
and  healthful  workplace  in  conformity 
with  all  health,  safety,  and  labor 
standards  of  Federal,  State,  and  local 
law. 

5.  Nothing  in  this  notice  shall  be 
construed  so  as  to  modify  or  affect  any 
Federal  or  State  law  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  color,  ethnicity,  national 
origin,  gender,  age,  or  disability. 

6.  Funds  awarded  under  this 
competition  shall  not  be  expended  for 
wages  of  students. 

The  grantee  shall  implement  and 
maintain  such  other  safeguards  as  the 
Departments  may  deem  appropriate  in 
order  to  ensure  that  School-to- Work 
Opportunities  participants  are  afforded 
adequate  supervision  by  skilled  adult 
workers,  or,  otherwise,  to  further  the 
purposes  of  this  program. 

An  applicant  must  provide  an 
assurance,  in  the  application,  that  the 


foregoing  safeguards  will  be 
implemented  and  maintained 
throughout  all  program  activities. 

Section  E.  Selection  Criteria 

Under  the  fiscal  year  1994  School-to- 
Work  Opportunities  Local  Partnership 
Grant  competition,  a  careful  evaluation 
of  applications  will  be  made  by  a  panel 
of  (a)  peer  reviewers  and/or  (b) 
specialists  within  the  Departments  of 
Labor  and  Education.  Each  panelist  will 
evaluate  the  applications  against  the 
criteria  listed  below,  with  emphasis  on 
the  scope  and  quality  of  the  proposed 
plan  and  with  careful  consideration  to 
the  effectiveness,  rather  than  the 
presence,  of  each  program  component. 
The  panel  results  are  advisory  in  nature 
and  not  binding  on  the  Government. 
Final  funding  decisions  will  be  made 
based  on  the  results  of  the  panel  review 
process  and  such  other  factors  as: 
geographic  balance,  diversity  of 
programmatic  approaches,  replicability, 
sustainability.  and  irmovation. 

The  Government  will  use  the 
following  selection  criteria  in  evaluating 
applications: 

1.  Scope  and  Quality  of  Local  School- 
to-Work  Opportunities  Initiative  (25 
points)  Is  there  an  effective  strategy  for 
implementing  a  School-to-Work 
Opportunities  initiative  that  integrates 
occupational  and  academic  learning, 
integrates  work-based  learning  and 
school-based  learning,  establishes 
linkages  between  secondary  and 
postsocondary  educaiion,  and  results  in 
the  award  of  a  high  school  diploma  or 
its  equivalent,  a  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education  (if  appropriate),  and  a  skill 
certificate?  Does  the  application 
demonstrate  an  effective  strategy  for 
targeting  high-demand,  high-wage  jobs? 
How  effectively  are  the  common 
features  and  basic  program  components 
described  in  Fart  II. a.  of  the  Statement 
of  Work  included  in  the  local  School-to- 
Work  Opportunities  initiative?  Have 
promising  existing  programs  been 
considered  for  adaptation?  Have  new 
directions  and  approaches  been  planned 
to  ensure  that  these  programs  include 
the  common  features  and  basic  program 
components?  Is  there  an  effective  long- 
range  plan  for  integrating  existing 
promising  school-to-work  programs 
with  the  proposed  School-to-Work 
Opportunities  initiative? 

2.  Scope  and  Effectiveness  of  Local 
Partnerships  (25  points)  Does  the 
application  demonstrate  the  strong 
commitment  and  support  of  employers, 
public  secondary  and  postsecondary 
educational  institutions  or  agencies,  and 
labor  organizations  or  non-managerial 


employee  representatives  and  provide 
for  their  sustained  and  specific 
involvement?  Given  the  scope  of  iJie 
proposed  School-to-Work  Opportunities 
initiative,  does  the  partnership  include 
other  members  appropriate  to  effective 
implementation?  Are  the  roles  and 
responsibilities  of  the  members  of  the 
partnership  appropriate  and  likely  to 
produce  the  desired  changes  in  the  way 
students  are  prepared  for  the  future? 
Does  the  partnership's  plan  include  an 
effective  and  convincing  strategy  for 
obtaining  the  active  and  continued 
involvement  of  employers  and  other 
interested  parties  such  as  locally  elected 
officials,  secondary  and  postsecondary 
educational  institutions  or  agencies, 
business  associations,  employees,  labor 
organizations  or  associations  thereof, 
teachers,  students,  parents,  community- 
based  organizations,  rehabilitation 
agencies  and  organizations,  registered 
apprenticeship  agencies,  and  local 
vocational  educational  agencies  in  the 
implementation  of  the  local  program(s)? 

3.  Student  Participation  (20  points) 
Does  the  plan  propose  realistic 
strategies  to  ensure  that  "all  students," 
including  young  women,  minorities, 
low-achieving  students,  students  with 
disabilities,  students  with  limited- 
English  proficiency,  academically 
talented  students,  and  former  students 
who  have  dropped  out  of  school,  have 
opportunities  to  participate  in  School- 
to-Work  Opportunities  programs?  Does 
the  strategy  recognize  barriers  to  their 
participation  and  propose  effective  ways 
of  overcoming  them  so  that  these 
students  are  prepared  for  high-skill, 
high-wage  jobs,  including — for  young 
women  and  minorities — nontraditional 
employment?  Does  the  plan  provide  for 
the  direct  delivery  of  services  to 
significant  numbers  of  students? 

4.  Comprehensiveness  (10  points)  To 
what  extent  does  the  geographical  area 
to  be  served  by  the  partnership  reflect 
the  needs  of  the  local  labor  market  area? 
Is  the  strategy  for  implementing  the 
School-to-Work  Opportunities  initiative 
likely  fo  produce  systemic  change  that 
will  have  substantial  impact  on  the 
preparation  of  youth  for  a  first  job  in  a 
high-skill,  high-wage  career  and  in 
increasing  their  opportunities  for  further 
education?  Is  there  existing  or  planned 
collaboration  among  other  school 
districts,  employers,  labor  organizations, 
and  compunity  groups  that  will  lead  to 
an  increasingly  comprehensive  local 
School-to-Work  Opportunities  system? 

5.  Collaboration  wth  State  (10  points) 
To  the  extent  practicable,  has  the 
partnership  effectively  consulted  with 
the  State  in  which  it  is  located  and 
established  reaUstic  methods  for 
ensimng  consistency  of  its  program(s) 
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with  the  statewide  School -to  Work 
Opportunities  system  being  developed 
by  the  State?  Has  the  local  partnership 
developed  a  sound  strategy  for  adapting 
Its  plans,  as  necessary,  to  coincide  with 
the  State  plan  for  a  School-to-VVork 
Opportunities  system' 

6  Sianagemer.l  plan  (10  points)  Does 
the  entity  submitting  the  application  on 
the  part  of  the  partnership  have  the 
capacity  to  manage  the  implementation 
of  the  local  Schooi-to-Work 
Opportunities  initiative?  Does  the 
management  plan  anticipate  barriers  to 
implementation  and  include  a  system 
for  addressmg  them,  as  they  arise?  Does 
the  applicant  limit  administrative  costs 
m  order  to  maximize  the  amounts  spent 
on  dehvery  of  services  to  students 
enrolled  m  its  School-toAVork 
Opportunities  programs'!'  Does  the  plan 
include  methods  for  sustaining  and 
expanding  the  partnership,  as  the 
program,  expands  in  scope  and  size?  Is 
there  an  effective  strategy  for  identifying 
and  utilizing  other  resources,  including 
private  sector  resources  to  maintain  and 
evpand  School-to-VVork  Opportunities 


programs?  Does  the  management  plan 
reflect  continuous  improvement 
methodologies  by  building  in  specific, 
outcome-based,  evaluative  checkpoints 
and  the  mechanisms  necessary  to  carry 
out  improvements,  redesigns,  or  mid- 
course  corrections  along  the  way?  Are 
key  personnel  under  the  plan  qualified 
to  perform  the  required  activities. 
including  maintaining  the  essential 
partnership' 

Section  F.  Reporting  Requirements/ 
Deli-verables 

The  local  partnership  will  be  required 
to  provide  the  following: 

1.  Quarterly  and  Final  Reports 

•  Quarterly  financial  reports  as 
required  by  the  grant  award  documents; 

•  Quarterly  narrative  reports  on 
progress  made  and  problem.s 
encountered  in  implementing  the 
proposed  plan  and  that  indicate,  where 
relevant,  the  corrective  action(s) 
proposed  to  address  im.plementation 
problems;  and 

•  A  final  report  at  year-end  on  the 
activities  and  accomplishments  of  the 


local  partnership's  School-to-Work 

Opportunities  initiative 

2  Deliverables 

•  At  a  minimum,  preparing  an 
assessment  of  accomplishments  and 
results  at  program  jrear-end  suitable  for 
dissemination  to  other  local 
partnerships  still  m  the  development 
phase:  and 

•  Acting  as  a  host  to  outside  visitors 

who  are  interested  in  developing  and 
impiem.entmg  School-to-U'ork 
Opportunities  initiatives  of  their  own 
and  to  State  visitors  interested  in  the 
replication  and  adaption  of  successful 
program  elements. 

Signed  at  Washington  DC  this  3rd  day  of 
March  1994. 
Doug  Ross, 

Assistant  Secretary-  for  Employment  and 
Trammg.  Department  of  Labor. 
Augusta  Kappner, 

Assistant  Secretary  for  Vocational  and  Adult 

Education.  Department  of  Education. 
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INSTRUCTIONS  FOR  THE  SF  'J21 


This  is  a  sUndard  form  used  by  applicants  as  a  required  facesheet  for  preapphcations  and  app.icatiorn  subrnitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Slates  w.ich  have 
established  a  review  and  comment  procedure  in  response  t«  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  ?iven  an  opportunity  to  review  the  applicant's  submission. 


Item  Entrv. 

1  Self  explanatory. 

2  Date  application  submitted  to  Federal  agency  (or 
Sute  if  applicable)  &  applicant's  control  number 
(if  applicable) 

3  State  use  only  (if  applicable). 

4  !f  this  application  is  to  continue  or  revise  an 

existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank. 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

e  Enter  Employer  IdentiHcation  Number  (EIN)  a» 
assii?ned  by  the  Internal  Revenue  Service. 

T  Enter  the  appropriate  letter  in  the  space 
provided 

S      Check  appropriate  box  and  enter  appropriate 

letter(s)  in  the  space(s)  provided 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 

additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation 

9     Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application 

Use  the  Catalog  of  Federal  Domestic  Assistance 

number  and  title  of  the  program  under  which 
assistance  is  requested 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e  g  ,  construction  or  real  property 
projects!,  attach  a  map  showing  project  location. 
Vof  preappiications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


10 


II 


Item; 
12. 

13 
14. 

15 


16. 


17 


18. 


Entrv: 

List  only  the  largest  political  entities  affected 
(eg..  State,  counties,  cities) 

Selfexplanatory. 

List  the  applicant's  Congressional  District  and 
any  District(s)  affected  bv  the  progra.m  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding'budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  app-'opriate  iines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  ort/y  the 
amount  of  the  change  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15 

Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  imergovemmenta!  review 
process. 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  ofTice  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application  ) 


Sf   i2t     lOEV    <  88i  Back 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9    1994  /  Notices  11163 


1 

m 

a 

I 

Q  UJ  ^_ 

UJ  Q  uj 

t; 

i 

u 

■ 

z 
o 

CO  cr  o 
><Q 

LU   ^   =} 

1  ? 

Cm 

1 

i 

CC  <  m 

3 
CQ 

o 

2 

i 

1 

^ 

i 

s 

CO 

s 

a 

«&■! 

H 

^      S 

"5 

c 

z 

Z 

8 

20:2 
O  o  to 

>  2  K 

uj  <  5^ 
cc      u 

i 

u 
a 



u 

u. 

h 

^ 

H-LU 

: 

to 

o 

Z  JiJ  H 

E 

z 

LU  D  UJ 

V 

E 

«» 

«fr 

□C  CC  o 
QC  <  Q 
3  $  3 

? 

U  <  03 

^ 

1 

o 

! 

1 

IB 

c 

<s 

c 
o 
z 

5f 

u 
a 
u 
h 
1 
z 

«> 

iO- 

Z 

o 

U  <  111 

cr  tz  CQ 

< 

• 

1 
z 

12£ 

to       z 

j 

o 

e 

z 

52QZ 

2 

1 

i 

3 
LL 

1 

i 
! 

1 

s 

1 

>  Z  UJ 

! 

! 

z 

O 

LU 

H 

tn 

«> 

fi> 

til 

o 

ID 
Q 

S 

^  -J  1- 

o 

3 

y  °=io 

K 

CQ 

QC  UJ  Q 
CC  Q  § 
=>  lAJ  g 

Q  li.  m 

< 

U 

o 

—  8 

J 

1^ 

H 

CO 

M 

H 
c 
o 

OS 

o 

-ol 

1 

> 

cc 

K 

>-< 

Q 

o 

o 

a 

u 

< 

(O 

o 

0. 

i 

o 

H 

OS 

a 

O 

o 

o 

W 

u 

>« 

2 

W 

s 

a 
o 

^ 

o 

as 

o 

LU 

H 

3 

o 

1 

u 

kJ 

U 

M 

< 

O 

f1 

^S 

0* 

UJ 

o 

o 

u 

0. 

.J 

K 

K 

M 

H 

cc 

i4 

CC 

(X 

2 

M 

> 

3 

a, 

2 

Q 

u 

i 

b. 

Q 

u 

a 

O 

D 

O 

H 

i 

B 

>J 

1 

rN 

to 

o. 

u. 

H 

u 

Oi 

U 

n 

M 

l< 

1 

H 

§ 

H 

O 

g 

o 

1 

^^ 

,«-^ 

^•^ 

^.-v 

^_-.^ 

^-^ 

, — . 

H 

M 

H 

i 

• 

• 

< 

03 

o 

Q 

U 

u. 

L-             t 

■ 

w 

H 

-il 

1 

^^ 

St^ 

"^"^ 

^-^ 

— '             "^^             1                 1 

J 

11164 


Federal  Register  /  Vol.  59.  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


APPENDIX  B 

ASSURANCES  AND  CERTIFICATIONS 

The  Department  of  Labor  will  not  award  a  grant  or  agreement  wne^e  the  awaroee  has 
failed  to  accept  the  ASSURANCES  AND  CERTIFICATIONS  contained  m  this  section.    By 
signing  the  face  sheet  of  this  grant  or  agreement,  the  aivaroee  Is  providing  the 
certifications  set  forth  below: 

Assurances  -  Non-Construction  Procrams 

Debarment  and  Suspension  Certrfication 

Certification  Regarding  LobbymQ 

Drug  Free  Workplace  Certification 

Certification  of  Non-Delinauencv 

Non-discrimination  and  Equal  Employment  Requirements  Under  JTPA 


1.    ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS: 

NOTE:   Certain  of  these  assurances  may  not  be  applicable  to  your  prc;ect  or  program.   If 
you  have  questions,  please  contact  the  awarding  agency.   Further,  cenam  Federal 
awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.    If  such  is 
the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant.  I  certify  that  the  applicant: 


(1) 


(2) 


(3) 


W 


f5j 


Has  the  legal  authority  to  apply  for  Federal  Assistance,  and  the  Institutional 
managerial  and  financial  capability  (including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller  General  of  the  united  States, 
and  if  appropriate,  the  State,  through  any  authorized  representative,  access 
to  and  the  right  to  examine  all  records,  books,  papers,  or  documents  related 
to  the  award:  and  will  establish  a  proper  accounting  system  in  accordance 
with  generally  accepted  accounting  standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees  from  using  their  positions  for 
a  purpose  that  constitutes  or  presents  the  appearance  of  personal  or 
organizational  conflict  of  interest,  or  personal  gain. 

Will  initiate  and  complete  the  work  within  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act  ot  1970  (42 
U.S. C. 4728-4763)  relating  to  prescribed  standards  for  merit  systems  lor 
programs  funded  under  one  of  the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  ot  OPM's  Standards  for  a  f^erit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 
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A&C  CONTINUE:  (2) 


(6)  Will  comply  with  all  Federal  statutes  relating  to  nondiscrimination.    These 
include  but  are  not  limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L. 
88.352)  which  prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as  amended  (20 
U.S.C.  1681-1683,  and  1685-1686),  which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  6101-6107),  which  prohibits  discrimination  on  the  basis  of  age;  (e) 
the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (P.L  92.255)  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention,  ,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91.616)  as  amended,  relating  to 
nondiscrinjination  on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  523  and 
527  of  the  Public  Health  Service  Act  of  1912  (42  U.S.C.  290  dd.3  and  290 
ee-3),  as  amended,  relating  to  confidentiality  of  alcohol  and  drug  abuse 
patient  records;  (h)  Title  VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  3601 
et  seq.)  as  amended,  relating  to  nondiscrimination  in  the  sale,  rental  c 
financing  of  housing;  (i)  any  other  nondiscrimination  provisions  in  the 
specific  statute(s)  under  which  application  for  Federal  assistance  is  being 
made;  and  (j)  the  requirements  of  any  other  nondiscrimination  statue(s) 
which  may  apply  to  the  application. 

(7)  Will  comply,  or  has  already  complied,  with  the  requirements  of  Titles  II  and 
III  of  the  Uniform  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L  91.646)  which  provides  for  fair  and  equitable 
treatment  of  persons  displaced  or  whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.   These  requirements  apply  to  all 
interests  in  real  property  acquired  for  project  purposes  regardless  of  Federal 
participation  in  purchases. 

(8)  Will  comply  with  the  fxovisions  of  the  Hatch  Act  (U.S.C.  1501-1508  and 
7324-7328)  which  limit  the  political  activities  of  employees  whose  principal 
employment  activities  are  funded  in  whole  or  in  part  with  Federal  funds. 

(9)  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis-Bacon  Act  (40 
U.S.C.  276a  to  276a  7),  the  Copeland  Act  (40  U.S.C.  276c  and  18  U.S.C. 
874,  and  the  Contract  Work  Hours  and  Safety  Standards  Act  (40.327-333), 
regarding  latx>r  standards  for  federally  assisted  construction  subag^eements. 


(10)     Will  comply,  if  applicable,  with  Flood  Insurance  Purchase  Requirements  of 
Section  102(A)  of  the  Flood  Disaster  Protection  Act  of  1973  (P.L  93.234) 

which  requires  recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 
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A&C  CONTINUBO) 

(1 1)  Will  comply  with  environmental  standards  which  may  fee  prescribed 
pursuant  to  the  following:  (a)  institution  of  environmental  quality  control 
measures  under  the  National  Environn-tental  Policy  Act  of  1969  (P.L  91. 190) 
and  Executive  Order  (EO)  1 1514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  11736;  (c)  protection  of  wetlands  pursuant  to  EO  1 1990;  (d) 
evaluation  of  flood  hazards  in  flood  plains  in  accordance  with  EO  11988;  (e) 
assurance  of  project  consistency  with  the  approved  State  mar\agement 
program  developed  under  the  Coastal  Zone  tAanagement  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal  actions  to  State  (Clear  Air) 
Implerr.en.tation  Plans  under  Section  176(c)  of  the  Clear  Air  Act  of  1955,  as 
amended  (42  U.S.C.  7401  et  seq.);  (g)  protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking  Water  Act  of  1974.  as  amended, 
(P.L  93.523);  and  (h)  protection  of  endangered  spedes  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L  93.205). 

(12)  Will  comply  with  the  Wide  and  Scenic  Rivers  Act  of  1968  (16  U.S.C.  1271  et 
seq.)  related  to  protecting  components  or  potential  components  of  the 
national  wide  and  scenic  rr^ers  system. 

(13)  Will  assist  the  awarding  agency  in  assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of  1966,  as  amended  (16  U.S.C.  470), 
EO  11593  (Identification  and  protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of  1974  (16  U.S.C.  469a. 1  et 
seq.). 

(14)  Wilt  comply  with  PL  93.348  regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and  related  activities  supported  by  this 
award  of  assistance. 

(15)  Will  compl-y  with  the  Laboratory  Animal  Welfare  Act  of  1966  (P.L)  89.544,  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for  research,  teaching,  or  other 
activities  supported  by  this  award  of  assistance. 

(16)  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention  Act  (42  U.S.C. 
4801  et  sew.)  which  prohibits  the  use  of  lead  based  paint  in  construction  or 
rehabilitation  of  residence  structures. 

(17)  Will  cause  to  be  performed  the  required  financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984. 

(18)  VJill  comply  with  all  applicable  requirements  of  all  other  Federal  laws. 
executive  orders,  regulations  and  policies  governing  this  program. 

2.         CERTIFICATION  REGARDING  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS  -  PRIMARY  COVERED  TRANSACTIONS: 


(1)       The  prospective  primary  participant  certifies  to  the  best  of  its  knowledge  and 
belief,  that  It  and  its  principals: 
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(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily  excluded  from  covered  transactions 
by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  proposal  been 
convicted  or  had  a  civil  judgment  rendered  against  them  for 
commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a  public  transaction;  violation 
of  Federal  or  State  antitrust  statutes  or  commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indictee  or  other^'ise  criminally  or  civilly  charged  by 
a  government  entity  (Federal,  State  or  local)  with  commission  of  any 
of  the  offenses  enumerated  in  paragraph  (1)(b)  of  this  certification; 
and; 

(d)  Have  not  within  a  three-year  period  preceding  this  application  / 
proposal  had  one  or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  c  default. 

(2)       Where  the  prospective  primary  participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such  prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

3.    CERTIFICATION  REGARDING  LOBBYING 


Certification  Tor  Contracts,  Grants,  Loans,  and  Cooperative  Aqreemerrts 

By  accepting  this  grant/agreerr.ent,  the  signee  hereby  certifies,  to  the  best  of  his  or  her 
knowledge  and  belief,  that: 

1.  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  the  awarding  of  any  Federal  contract,  the 
making  of  any  Fede'-al  grant,  the  m.aking  of  any  Federal  loan,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continuation,  renewal, 
amendment  or  modification  of  any  Federal  contract,  grant,  loan  or 
cooperative  agreement. 

2.  If  any  funds  other  than  Federal  appropnated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  c'  a  Memiber  of  Congress  in  connection  with  this 
Federal  contract,  grant,  loan  or  cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard  Form  -  LLL,  'Discloswe  Form  to  Report 
Lobbying,'  in  accordance  with  its  instructions. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DlSCi 


:CSURE  OF  LOBBYING  ACTrViTiES 


This  disclosure  lOfm  s^.a«  be  comoteied  by  th«  repomng  entity,  wt»t»w  subawa.'Cee  of  p«me  FederaJ  redpient.  a!  t^e  inii.ation  oi  rertipl  01  a 
cove'ed  Fe<}*t9l  Acl»on,  o«  a  ma»..«l  cha»>9«  to  •  pfevious  fii^ig.  putsuam  » Ifie  31  U.S.C  section  1052.  Tne  ).;.ng  o(  a  form  is  reqj.ied  tor  tozn 
payment  or  ag-eemeni  10  na«e  paytr.ent  to  eoy  lobbyir>g  emty  lew  infljencirg  or  attempvj'g  to  influence  an  cf{>cef  ck  employee  ol  any  ageriCy.  9 
Mensei  of  Ccngress.  an  oficer  ci  employee  of  Congress,  or  an  er>pioyee  of  8  k.tefr.bef  of  Congress  In  comecson  wi-.h  a  c-^vered  FeCsfat  sciion 
Use  tne  SF-LLLA  Ccrtinuaiion  Sheet  fof  addtioral  informaiion  if  t^e  spsie  on  tne  form  is  ir.aoeQuate.  Corspiete  &::  items  thai  apply  for  bt'.h  it-e 
initial  fi:ing  and  material  ch.ange  leport^  Refer  to  th.e  impten^ntmg  guidance  pub^is^ed  by  the  Office  of  Ms-'a.genFient  and  Bt-dgei  foi  saait^CBl 
informal'cn. 

1  hJentity  t^«  type  of  coveted  Federal  action  hx  <tMKM  lobbyuig  aclnnty  is  esxi/oi  t,ai  been  secured  to  influence  the  cttcor?  ci  a 

covered  Federal  act-on. 


Z 


9. 


ia 


It 

12 
13 


Wenftty  jn«  status  o<  the  co.«*«J  FecJeraJ  actkxi 

Identify  t'>e  app'opr.ate  dassifrcafion  of  fti's  repol  B  ?^:s  Is  e  fo''owup  report  caused  t/  a  r-~,s)eial  change  to  the  mfo'n-.aiipn 
p(«viou&>y  reported,  erter  the  year  and  quartet  in  whicJi  tt>e  change  otc^"*<l.  Enter  the  date  of  the  last  pre.ousty  $ub'n;red 
report  by  this  repocing  ytvty  Ky  thw  covered  Federal  actiof« 

Enter  the  fall  name,  address,  city,  state  and  up  code  of  tne  repoilng  entity,  include  Ccng'ess-or.ai  Oistt'Cf,  it  known    0-eci<  the 
•opropriaie  cl3SS.Hic8tOfi  ol  the  reporting  entrty  thai  designates  H  H  Is.  or  e»pects  to  be.  a  pn'ne  ot  subaward  recipient    loe^tfy 
the  t«r  of  the  sjba«»a/oee,  e  g..  the  fu'st  Subawaroee  o4  the  prime  is  tr.e  fst  tier    S^ca^i'ds  inCuoe  bjt  8»e  not  limned  :o 
Subcontracts,  sjbgrants  and  contract  awards  under  gra-nts. 

If  the  O'sanizaiion  f  irng  the  report  in  item  4  checks  "Subawa-dee'.  then  enter  the  luU  mme.  aod'es*.  city,  state  and  fp  coce  of 
t^.c  prime  Federal  recipient    include  Congressio'-.al  District,  if  known. 

Enter  the  rtan^  of  tne  Federal  agency  rrwking  the  award  or  loan  conr.m;rr-<~t  ir<-tOfc  a;  least  or.e  organizational  level  bete* 
agency  name,  tl  knowtx.  For  example.  Departrrient  of  Transporution,  Urvted  States  Coast  Gua-'d 

Enter  ire  Fedeial  picgraTt  rarT>e  or  descnptHjn  for  the  covered  Feoe:ai  &c'>on  Jtem  t).  !1  Vr^^r^  e-.tei  me  t-ii  Cats-og  ot 
Federal  Comestic  Ass;starxe  (CFDA)  number  for  g'ants.  coopes'  j»  a-'tc~>*— 'i.  loans,  and  loan  comrriitme'ts. 

Enter  the  most  appropriate  Federal  iderttitytng  numtier  av»*(Eii€  tor  V>e  Fecc-i.'  er-on  <e'^tif  ed  :n  :'.e^  1  (e  g  .  RfOjfrtt  toi 
Proposal  (^P)  number  loviaiioo  for  Bid  (IFS)  nijf^tier.  gran*  a.'»nc.r'<eT*r.i  r^imbei.  n«  contract,  grdnt.  or  lean  awed 
numbei,  lie  appf:cat:on/proposai  control  nombei  assigned  by  ine  Fedeial  agency).  It.cjvC*  pref;»es.  eg..  *Rf  P-DE-90-CCt " 

For  a  cc^red  Federal  action  where  there  has  been  an  award  or  lean  co^  mumem  by  t^*  Fedetai  agency,  enter  the  Fese'si 
amount  of  t*«  award/loan  commitment  (01  the  prinne  ertrty  identified  in  item  4  01  5 

(a)  Enter  the  fuU  nitn«.  address,  city,  state  and  xip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity  ;c<-'r.,'.ed 

In  hem  4  to  trtfluence  tt>e  covered  Fede-al  actiort. 


(b)  Enter  the  full  rvames  of  fie  indiwduaiii)  pertorming  services.  a.nd  Incfude  full  address  It  different  fr: 

Last  Na-TW.  Rr^i  ftame,  and  Middle  imtial  JMf). 


)m  10  (a)    Erter 


Enter  the  amount  of  corr»pens3rion  paid  01  leasonabhy  erpected  to  be  pa-d  by  the  reporting  errtify  {tenn  4)  to  the  tobbying  entity 
ftem  toy  Indicate  whetr^er  the  payment  has  t^een  rrvade  (actjai)  or  <».;i  be  made  (planned)  Check  a!!  t>o<es  that  appV  II  thi« 
Is  a  ^^aterial  char»ge  report,  enter  the  cunxiiai.ve  airourfl  of  payment  rrade  or  pia-nred  to  be  made. 

Oeck  the  appfOpriEte  toxies).  Check  alt  t)c»es  that  arp'y    ^  payrr>enl  »  rrade  througn  an  ir.-k..'-d  eo^t'-buiion,  st*rj''y  )*it? 
nature  and  value  o<  the  Irvkirvd  payment. 

CJ^ec»  t'e  appicpnato  bo»(es).  Check  an  bc«es  th.al  appty    tf  other,  specify  nature 

Provide  a  soetaf-c  and  Detailed  descrtptior.  of  ».a  services  that  th*  k>bb>'.st  ha«  peficrmed,  or  wit!  be  enpected  to  p*'forTi,  cir.j 
the  date'w)  01  any  services  rendered.  Incivide  ail  prepajatory  and  related  aaWty.  noi  just  ''>me  spent  in  adual  contact  wrth 
Fedeial  cf^cia.'s.  Identify  the  Federal  c^icialts)  or  emptcyeejs)  contacted  or  the  cffi«t(s),  enpioye*(i).  or  Me^t>«r(i)  of 
Cortgress  that  were  contacted 


1*.  0»-c*  w»v6tnet  or  not  a  SF-LLLA  Ccntirviatioo  S^eetfs)  i»  anached 

■!•"  Tne  ce'^.tying  ontcai  shafl  s>gn  end  date  the  io»m,  p'lm  his/'hei  riame.  Viie.  end  tfepnone  number 


Pvbic  retxjrtng  t>u>den  foi  Bvs  ccliecMjn  of  inJo«rr«t»Of»  Is  estirr.ated  to  t^ftngt  30  mirwtes  pei  lespo-nie.  lr<Xdvng  Urr*  fci  leviewing 
inM' jctors,  sea'Ching  exist'-ng  dala  S0L"ces,  gelhering  and  m6>.t3>,ir,g  the  da'.a  needed,  and  £omp!t>iir.-g  end  le^iewing  the  colieci'cn  01 
irtorn-ston.   Send  comments  regarding  the  tiwdw.  estimate  or  ar»y  cth-er  aspect  of  thh  ct*ector)  of  ln^o^n^^at^on,  irvcluding  suggestions  'r>r 
I  reouc  ig  ttiii  bu'den.  to  the  C^tUis  of  K».anagement  and  Budget,  Paperwork  F(educ*on  Prorect  (0348-0046)  Wathsr^gltxi.  DC  20603 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Apc-3.-ed  fc,  CVB   03-3-0046 


Autnonzed  fof  Local  ReporO-c^^on  Startaa-'O  Foem  ■  LtLA 
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DISCLOSURE  CF  LOBBYING  ACTIVmES 

Complete  this  form  to  d^c    ■'     -otyng  3a%tties  pursLja-.t  '3  3t  U  S  C   1352 
(see  re.  "'H     '  pi 


tunJen  discicsure') 


1.  Trtw  of  FeOeiai  Acoon: 

a.  contract 

b.  grant 

c  cooper at;>M  •^-e^mcnl 
d.  loin 

»,  toan  n-i't-rpe 


Z  Status  of  Fe<)ent  Aceon: 

a.  tUd/ofter/appkcaoon 

b.  nttaiaoA'd 
c  pofit^awwd 


3     =ej>ort  T/p«: 


&   rrjai'V-'t 

Fc  k/a-sne  .-"-^.r.s*  Only: 

year C!ua'*cr 

date  o*  .ai*.  'e;cyi 


4    'izmt,  ss.d  A3<Jre4s  o<  Reporting  Entity: Prima Subewarde* 

Tier ,  K  known: 


•ess.or.a)  Distrtd,  H  known 


6    Federai  Oepi-t"^.-!!  ^^cency: 


8-   F«0«r3l  Action  'wr-bef.  iJ  knowm: 


10     a.      ^tfura  and  Acidfess  erf  Lobbying  Entrty 

(;i  .-vd'v.o^ai,  J^.  rfijT.«.  t.rsi  rani«,  MO: 


(ATic^  Co-"-..iv.at)00  Sh««t(t)  SF-LU-A.  H  r,»:»ssary) 


»  Rapc-tjng  E^-jr,  =j^.  >o  4  ts  Z^1>s*%i6m   E.'^ter  ►^a.-r^e  a.-:J 


Cor»(;res3ionaJ  Ostnd  K  kr^own 


7.    F^derai  P-OQ'a-^  ►iarre/Descnpticr:' 


CFHA  Number.  ><  appiic&b'-e 


9.  Award  Arroc"t  it  krov»-n: 
$ 


t.  Individuals  Perfomlrtg  Servicea  linaLtOsng  aodre&s  H  d.^terert 
from  Kk>.  tOa)   (last  riam«.  fir«  nanr>«.  Mi): 


(Attach  Coctinustor  S>>©e*is)  Sf-lil-A.  K  necessar»^1 


11.  Mxxifn  01  P3vm«ni  -cf^c*  •»  that  appJy): 

actuaJ       planned  S 


12.   Forrn  c<  Fa/r-ar-i  fcrw*  a.1  tf^aJ  appV): 


■li    '/pe  c<  !^/rr>«ri1  (chec*  a3  that  spp*>) 

a.   retal'^er 

___  fc.   one-!;:''*  fe« 

c.   corr.rriSs.c>f> 

d.   cor-angeri  fee 

a.   deferred 

•    c-J-er.  speotf 


M     3rr<  ;es--  ctcr.  of  Servwes  Ftrtonried  or  to  be  Performed  t-.d  Date(s)  of  Se-v.ce.  irc-jd.og  c^ce-is),  err\p.oy«i€>i>  of  We  w 
ccn-.jc'e-.-    Of  P3yr->e'Tt  Indtcafed  In  Hem  11: 


(attach  ContincatKJn  S'leertlsl  Sr-i^  A.  K  r«c*ssa.-v5 


•;    Cor^un-.atior'  Sheetfs;  SF-Ul-A  attached: 


VE3 


S'O 


1£.  i.rtoi^.iUcr.  les:.?!.;::  tr-cv2'  thii  lew  to  »jrN3rc:»s  by  soe  31  U  S.C. 

»«cOoo  1  Ji2.  T>«  oesooj*/*  o<  eObymg  acaN^Se*  -i  a  rjicertd 
reo'eitrr.asoo  o«  tact  i«>or,  «i/»»cA  reSance  ikw  ei«c«!  6/  t»i«  tw  sec** 
«Hf>an  t^tt  transaction  was  made  tv  entered  Iro.  T>its  dfsoos^^e  to 
required  pursuMH  to  31  U.  J  C  1552.  T»ia  rrfcKwatxin  oW  t>a  -eponed  to 
the  Congress  iemi-vrtu&^j  arid  wi  be  avaJtS!*  •€*  pucic  Irrspecsoa 
Ary  eerson  v»i»ic  fE.»s  ^*t  Tie  reQi»«d  (Sscio*rf<  sf a»  be  s^-Sject  ti  a 
c3v«  c«.Tan>  c»  net  less  ?«.':  JiCUXX)  a-O  net  tv>cre  t^an  J-'OJ.OCC  tor 
each  sucA  taiue. 


Sigrtatur* 

Prt.it  Name: 


-I 


Ptie- 


Teler^o.-e  '■—-::•- 


iui-JXMaed  tor  Locaj  Kep-ooctt.in  ilanSajO 
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3.         The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the 
award  documents  for  all  subawards  at  all  tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and  cooperative  agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

Tnis  certification  is  a  n:a:enal  representation  of  tact  upon  which  reliance  was  placed  when  this 
transaction  was  made  or  entered  into.   Submission  of  this  certification  is  a  prereau'Sife  for  making 
or  entering  into  this  transaction  imposed  by  Section  1352,  Title  31,  U.S.  Code.   A-,  person  who  fails 
to  file  the  required  ceriificaUon  shall  be  subject  to  a  cK-il  penalt^y  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 

4     DRUG  FREE  WORKPLACE: 


A^ardae  certifies  that  it  will  provide  a  drug  free  workplace  by  implementing  the  provisions  at  29 
CFR  98.630.   In  accordance  with  these  provisions  please  provide  in  the  space  below,  a  list  of 
places  where  performance  of  work  done  in  connection  with  this  specific  grant/agreement  will  take 
place.  This  information  must  be  Included  with  this  signed  document. 


5     CERTIFICATION  OF  NON-DELINQUENCY: 


(PLEASE  CHECK  THK  APPROPRIATE  STATP:.MP:\T): 
Not  Delinquent  on  any  Federal  Debt 

Delinquent  on  any  Federal  Debt 
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Nondiscrimination  and  Equal  Opportunity  Requirements  of  JTPA 

29  CFR  PART  34 
**ASSURANCES** 

(1)  As  a  condition  to  the  award  of  financial  assistance  under  JTPA  from  the  Department  of  Labor, 
the  grant  applicant  assures,  with  respect  to  operation  of  the  JTPA-funded  program  or  activity  and 
all  agreements  or  arrangements  to  carry  out  the  JTPA-funded  program  or  activity,  that  it  will 
comply  fully  with  the  nondiscrimination  and  equal  opportunity  provisions  of  the  Job  Training 
Partnership  Act  of  1982,  as  amended  (JTPA),  incluamg  the  Nontraditional  Employment  lor 
Women  Act  of  1991  (where  applicable);  Title  IV  of  the  Civil  Rights  Act  of  1964,  as  amended; 
Section  504  of  the  Rehabilitation  Act  of  1973,  as  amended;  the  Age  Discrimination  Act  of  1975, 
as  am.ended,  and  with  all  applicable  requirem,ents  im.posed  by  or  pursuant  to  regulations 
implementing  those  la^s,  including  but  not  limited  to  29  CFR  Part  34.  The  United  States  has  the 
right  to  seek  judicial  enforcement  of  this  assurance. 

(2)  The  grant  applicant  certifies  that  it  has  developed  and  will  maintain  a  'Method  of  Administration" 
pursuant  to  29  CFR  34.33.    This  system  must  be  in  place  by  August  14,  1993. 

(3)  The  grant  applicant  is  attaching  information  pursuant  to  29  CFR  34.24(a)(3)(ii)  where  applicable, 
including  the  name  of  any  Federal  agency  other  than  the  Department  of  Labor's  Directorate  of 
Civil  Rights  that  conducted  a  civil  rights  compliance  review  or  complaint  investigation  during  the 
two  preceding  years  in  which  the  grant  applicant  was  found  to  be  in  noncompliance;  and  shall 
identify  the  parties  to,  the  forum  of  and  case  numbers  pertaining  to,  any  administrative 
enforcement  actions  or  lawsuits  filed  against  it  during  the  two  years  prior  to  its  application  which 
allege  discrimination  on  the  ground  of  race,  color,  religion,  sex,  national  origin,  age,  disability, 
political  affiliation  or  belief,  citizenship  or  participation  in  JTPA. 


NOTE: 


No  findings  of  noncompliance  in  the  last  two  years. 

See  attached  information. 


BtLLlNG  CCCE  45' 3-30-0 
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Appendix  C — Goals  2000:  Educate 
America  Act 

Supporting  Systemic  Education  Reform 

Nation^^ide 

Overview 

•  Goals  2000  prcnides  resources  to 
States  and  communities  to  develop  and 
implement  systemic  education  reforms 
aimed  at  helping  all  students  reach 
challenging  academic  and  occupational 
standards. 

Legislative  Update 

•  A  unique  bipartisan  consensus 
among  Governors,  Members  of  Congress, 
business  leaders,  and  educators  has 
emerged  in  support  of  the  systemic 
education  reform  reflected  in  the  "Goals 
2000:  Educate  America  Act." 

•  On  October  13.  the  House  of 
Representatives  voted  307-118  in 
support  of  Goals  2000. 

•  On  February  8.  the  Senate  voted  71- 
25  in  support  of  Goals  2000. 

•  It  is  anticipated  the  President  will 
sign  the  bill  by  late  March. 

Components  of  The  "Goals  2000: 
Educate  America  Act" 

Title  I:  National  Education  Goals 

•  Codifies  in  law  the  original  six 
National  Education  Goals  and  adds  two 
new  goals  related  to  parental 
participation  and  professional 
development. 

Title  11:  National  Education  Reform 
Leadership,  Standards,  and 
Assessments 

•  Establishes  in  law  the  National 
Education  Goals  Panel  and  adds  new 
responsibilities  to  build  public  support 
for  reform  and  approve  criteria  for 
certifying  voluntary  national  content 
and  student  performance  standards  and 
voluntary'  opportunity-to-learn 
standards. 

•  Creates  a  National  Education 
Standards  and  Improvement  Council 
(NESIC)  to  examine  and  certify  national 
and  State  content  standards, 
opportunity-to-leam  standards,  and 
assessment  systems  submitted  on  a 
voluntar}'  basis.  The  establishment  of 
NESIC  was  recommended  by  a 
bipartisan  task  force,  the  National 
Council  on  Education  Standards  and 
Testing,  chaired  by  Governors  Roy 
Romer  and  Carroll  Campbell. 

•  Provides  grants  to  support  the 
development  of  voluntar\'  model 
opportunity-to-leam  standards  as  well 
as  assessment  systems  aligned  to  State 
content  standards. 


Title  ni:  State  and  Local  Educatjon 
Systemic  Improvement 

Title  in  is  a  State  grant  program  to 
support,  accelerate,  and  sustain  State 
and  local  improvement  efforts  aimed  at 
helping  all  students  reach  challenging 
academic  standards. 

State  Planning  Panel 

•  The  Governor  and  the  Chief  State 
School  Officer  v^ill  appoint  a  broad- 
based  panel  comprised  of  poLic\'makers. 
teachers,  principals,  administrators, 
representatives  of  business  and  labor, 
and  members  of  the  public. 

•  The  Governor  and  the  Chief  State 
School  Officer  will  each  appoint  half 
the  members  of  the  State  panel. 

•  States  that  already  have  a  broad- 
based  panel  in  place  can  request  that  the 
Secretary  of  Education  recognize  the 
existing  panel. 

Comprehensive  Improvement  Plan 

•  The  State  Planning  Panel  has 
responsibility  for  developing  a 
comprehensive  reform  plan. 

•  States  with  reform  plans  already  in 
place  that  meet  the  Act's  requirements 
will  not  have  to  develop  new  plans  for 
Goals  2000.  The  Secretary  can  approve 
plans,  or  portions  of  plans,  already 
adopted  by  the  State. 

•  In  order  to  receive  funds  after  the 
first  year,  a  State  has  to  have  an 
approved  plan  or  have  made  substantial 
progress  in  developing  it. 

•  A  peer  review  process  will  be  used 
to  review  the  State  plans  and  offer 
guidance  to  the  State  Planning  Panel. 
The  Department  of  Education  will  also 
offer  other  technical  assistance  and 
support. 

In  general,  the  plans  are  to  address: 

•  Strategies  for  the  development  of 
content  standards,  student  performance 
standards,  student  assessment,  and 
plans  of  teacher  training. 

•  Strategies  for  providing  all  students 
an  opportunity  to  learn  to  challenging 
academic  standards. 

•  Management  and  governance 
strategies  that  promote  accountability 
for  results,  flexibility,  site-based 
management,  and  other  principles  of 
high-performance  management. 

•  Strategies  to  involve  parents  and 
the  community  in  helping  all  students 
meet  the  challenging  State  standards 
and  for  promoting  grass  roots,  bottom- 
up  involvement  in  reform. 

•  Strategies  for  bringing  education 
reform  to  scale  and  ensuring  that  all 
local  educational  agencies  and  schools 
in  the  State  are  involved  in  developing 
and  implementing  needed 
improvements. 

Funds  will  also  be  available  to  States 
to  support  the  development  of  a 


technology  plan,  which  will  be 
coordinated  uith  the  overall  reform 
plan.  This  plan  is  to  describe  how  States 
will  use  technology  to  support  systemic 
reform  and  the  achievement  of  high 
standards. 

Title  /V;  National  Skill  Standards  Board 

•  This  title  creates  a  National  Skill 
Standards  Board  to  serve  as  a  catalyst  in 
stimulating  the  development  and 
adoption  of  a  voluntary  national  system 
of  occupational  skill  standards  and 
certification  that  will  ser\'e  as  a 
cornerstone  of  the  national  strategy  to 
enhance  workforce  skills.  The  Board 
would  be  responsible  for  identifying 
broad  clusters  of  major  occupations  in 
the  U.S.  and  facilitating  the 
establishment  of  voJuntary  partnerships 
to  develop  skill  standards  for  each 
cluster.  The  Board  would  endorse  those 
skill  standards  submitted  by  the 
partnerships  that  meet  certain 
statutorily  prescribed  criteria. 

Timetable  and  Funding 

•  Congress  has  appropriated  $105 
million  for  Goals  2000  for  fiscal  year 
1994.  First-year  funds  will  be  available 
to  the  States  on  July  1,  1994.  The 
President  has  asked  for  S700  million  in 
his  1995  budget  proposal  for  the 
Department  of  Education's  portions  of 
the  Act  and  $12  million  for  the 
Department  of  Labor's  portion  of  the 
Act,  which  is  the  National  Skill 
Standards  Board. 

•  For  first-year  funding.  States  will  be 
asked  to  submit  an  application  that  will 
describe  the  process  by  which  the  State 
will  develop  a  school  improvement  plan 
and  how  the  SEA  will  use  the  funds 
received. 

•  In  year  1,  it  remains  unclear  how 
much  of  the  funds  will  stay  at  the  State 
level  and  what  will  be  distributed, 
through  a  competitive  process,  to  local 
educational  agencies.  The  House-Senate 
conference  will  resolve  this. 

•  In  succeeding  years,  either  85 
percent  or  90  percent  of  each  State's 
funds  are  to  be  used  to  make  subgrants 
for  the  implementation  of  the  State  and 
local  improvement  plans  and  to  support 
educator  preservice  and  professional 
development. 

•  LEAs  that  receive  funding  must  use 
75  percent  to  fund  individual  school 
improvement  initiatives.  After  year  one, 
LEA'S  must  pass  through  85  percent  of 
the  funds  to  schools. 

Waivers 

•  SEAs  can  apply  to  the  Secretary  of 
Education  for  waivers  of  certain 
programmatic  requirements  that  impede 
the  implementation  of  the  State  or  local 
implementation  plans. 
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•  The  Act  will  not  allow  the  Secretary 
to  waive  civil  rights  regulations  or 
requirements  m  such  areas  as  parental 
involvement. 

The  Relationship  of  Goals  2000  to 
Other  Federal  Education  Programs 

•  State  participation  in  all  aspects  of 
Coals  2000  is  voluntary,  and  is  not  a 
precondition  for  participation  in  other 
Federal  programs. 

•  Coals  2000  is  the  first  step  toward 
making  the  Federal  Covemment  a 
supportive  partner  in  State  and  local 
systemic  reforms  aimed  at  helping  all 
children  reach  high  standards. 

•  Other  new  and  existing  education 
and  training  programs  will  fit  within  the 
Goals  2000  framework  of  challenging 
academic  and  occupational  standards, 
systemic  reform,  and  flexibility  at  the 


State  and  local  levels.  The  aim  is  to 
promote  greater  coherence  among 
Federal  programs  and  between  Federal 
programs  and  State  and  local  education 
reforms. 

•  For  example,  the  pending  Sthool- 
to-Work  Opportunities  Act  will  support 
State  and  local  efforts  to  build  a  school- 
to-work  transition  system  that  will  help 
youth  acquire  the  knowledge,  skills, 
abilities  and  labor  market  information 
they  need  to  make  a  smooth  transition 
from  school  to  career-oriented  work  and 
to  further  education  and  training. 
Students  in  these  programs  will  be 
expected  to  meet  the  same  academic 
standards  States  establish  under  Coals 
2000  and  will  earn  portable,  industry- 
recognized  skill  certificates  that  are 
benchmarked  to  high  quality  standards 


such  as  the  skill  standards  that  will  be 
established  under  Goals  2000. 

•  Similarly,  the  Administration's 
proposed  reauthorization  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESE.>\)  allows  States  that 
have  developed  standards  and 
assessments  under  Goals  2000  to  use 
thrm  for  ESE.A,  thereby  providing  a 
s;ngie  set  of  standards  and  assessments 
for  States  to  use  for  their  reform  needs 
and  to  meet  Federal  requirements. 

•  In  the  future,  the  Administration's 
proposals  for  the  reauthorization  of 
education  programs  will  also  fit  within 
the  same  framework  of  challenging 
standards  and  systemic  reform. 

[FR  Doc.  94-54  26  Filed  3-8-94;  8:45  am] 
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The  President 


PresidenSaTDocuments 


Proclamation  6656  of  March  8,  1994 
Irish-American  Heritage  Month,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The   patchwork  quilt  of  United   States   history  is   intricately  woven  with 

S^nr^fh '  f^'''^  "^"'t  '''^  memorable  contributions  of  Irish  Americans, 
bince  the  founding  of  our  countr,-,  immigrants  from  the  Emerald  Isle  have 

^h!Irt^7TTi  '^'  ^'^I''  °^  '  "^^  "^^^°"-  ^"^  ^'  is  i"  "0  small  part 
their  efforts  that  have  made  America  a  land  of  both  unparalleled  diversity 
and  infinite  promise.  "i  ciaiiy 

Fleeing  the  Great  Potato  Famine  of  the  19th  century,  hundreds  of  thousands 
of  Irish  imm.grarits  loined  their  cousins  in  the  new  world.  They  arrived 
to  face  the  considerable  challenges  of  an  unfamiliar  territory  with  untamed 
resources  and  a  brewing  conflict  over  the  nature  of  freedom  and  self-govern- 
ance. Yet  these  brave  pioneers-our  grandparents  and  great-grandparents- 

rVin  ni-i  r  P'  'x?  '.T=°"  °^  '  ^"^'^^  ^'^^-  ^'""^  lo^n  F.  Kennedy 
to  Tip  O  Neill.  George  M.  Cohan  to  Flannery  O'Connor.  Irish  Americans 
have  graced  our  political  and  cultural  life  with  a  spirit  born  of  the  courage 
and  idealism  inspired  by  their  ancestors. 

Today,  well  oyer  200  years  since  the  American  colonies  declared  their 
independence.  Irish  Americans  and  people  every^vhere  are  again  filled  with 
hope.  After  centuries  of  conflict,  we  are  deeply  encouraged  by  the  prospects 
for  peace  in  Northern  Ireland.  We  look  for^va?d  to  a  day  in  the  neTfuture 
when  the  I"sh  strength  of  character  and  faith  in  justice  bring  lasting  peace 
to  this  troubled  !and-a  day  when  their  love  for  harmony  overtakes  the 
ditterences  between  religious  traditions. 

As  we  celebrate  the  vital  bonds  between  our  two  great  nations.  I  reaffirm 
my  call  for  an  end  to  all  violence  in  Northern  Ireland.  In  the  great  tradition 
of  our  comriion  heritage,  the  people  of  the  United  States  renew  our  pledge 
to  the  people  of  Ireland,  rededicating  ourselves  to  fostering  understanding 
cooperation,  and  peace.  ^' 

i'li"^*^^''  ^"  Irish  Americans,  the  Congress.  Dy  Senate  Joint  Resolution 
119,  has  designated  March  1994  as  "Irish-American  Heritage  Month"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  month. 

NOW,  THEREFORE,  I  WILLIAM  J.  CUNTON.  President  of  the  United  States 
ol  America,  do  hereby  proclaim  March  1994  as  Irish-American  Heritage 
Month.  I  urge  all  Americans  to  observe  this  month  with  appropriate  cere- 
monies and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(>JXLMJ^>>>  "o^OAjdb^^ 


;FR  D(\^  94-5"48 
f-iled  J-8-94.  1  38  pn| 
Bi.hng  coda  J195-01-P 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  ettect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Suf>erintendenf  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Anirr.al  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  91-155-13] 

Mediterranean  Fruit  Fly;  Addition  to 
tne  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\-ice,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  portions  of  Los  Angeles,  Orange, 
and  San  Bernardino  Counties.  CA,  to  the 
list  of  quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
I'nited  States. 

DATES:  Interim  rule  effective  March  4, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
9.  1994. 

ADDRESSES:  Please  send  an  original  and 
t!iree  copies  of  your  comments  to  Chief, 
Regulatorv  Analvsisand  De\elopmenf, 
rPD,  APHIS.  USDA,"  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-13.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SVV.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  090- 
2817  to  facilitate  entry  into  the 
c.ommf^nt  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  640.  Federal 


Building,  6505  Belcrest  Road, 
Hyattsville,  MD  207B2,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
ccjpitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations)  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County,  CA,  in  an  interim  rule  effective 
on  November  5,  1991,  and  published  in 
the  Federal  Register  on  November  13, 
1991  (56  FR  57573-57579,  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  to  or  removing 
from  the  list  of  quarantined  areas  certain 
portions  of  Los  Angeles,  Santa  Clara, 
Orange.  San  Bernardino,  and  San  Diego 
Counties.  CA.  Amendments  affecting 
California  were  made  effective  on 
September  10,  and  November  12,  1992: 
and  on  January  19.  July  16.  August  3. 
September  15.  October  8.  November  22, 
and  December  16,  1993;  and  on  January 
10  and  Febniary  14,  1994  (57  FR  42485- 
42486,  Docket  No.  91-155-2;  57  FR 
54166-54169,  Docket  No.  91-15.5-3;  58 
FR  634.3-6346,  Docket  No.  91-155-4;  58 
FR  39123-39124,  Docket  No.  91-155-5; 

58  FR  42489^2491.  Docket  No.  91- 
155-6;  58  FR  49186-19190.  Docket  No. 
91-155-7;  58  FR  53105-53109,  Docket 
No.  91-155-8;  58  FR  63027-63031. 
Docket  No.  91-155-9;  58  FR  67627- 
67630,  Docket  No.  91-155-10;  59  FR 
2281-2283,  Docket  No.  91-155-11;  and 

59  FR.  Docket  No.  91-155-12). 
Recent  trapping  suneys  by  inspectors 

of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  additional 
infestations  of  Medfly  have  been 
discovered  in  the  Brea.  Glendora.  Long 


Beach.  San  Antonio.  San  Dimas.  Santa 
Monica,  Torrance,  and  Yorba  Linda 
areas  of  Los  Angeles,  Orange,  and  San 
Bernardino  Counties,  CA. 

The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
adding  areas  in  Los  Angeles.  Orange, 
and  San  Bernardino  Counties,  CA.  to  the 
list  of  quarantined  areas.  These 
additions  to  the  previously  quarantined 
areas  in  these  counties  will  create  one 
single  area  of  1576  square  miles  in  Los 
Angeles.  Orange,  and  San  Bernardino 
Counties.  The  revised  quarantine  area  is 
as  follows: 

Los  Angeles,  Orange,  and  San 
Bernardino  Counties.  That  portion  of 
the  counties  beginning  at  the 
intersection  of  the  Angeles  National 
Forest  boundary  and  Sage  Hill  Road; 
then  north  from  the  intersection  along 
an  imaginary  line  to  its  intersection 
with  Brown  Mountain  Road  at  Millard 
Campground;  then  west  along  Brown 
Mountain  Road  to  its  intersection  with 
hi  Prieto  Road;  then  southwest  along  Fl 
Prieto  Road  to  its  intersection  with  the 
Pasadena  City  limit;  then  north  and 
west  along  the  Pa.sadena  City  limit  to  its 
intersec;tion  with  the  La  Canada 
Flintridge  City  limit;  then  west  and 
south  along  the  La  Canada  Flintridgi> 
City  limit  to  its  infrrsection  with 
Foothill  Boulevard;  then  northwest 
along  Foothill  Boulevard  to  its 
intersection  with  La  Crescenta  Avenue; 
then  south  along  La  Crescenta  Avenue 
to  its  intersection  with  Shirley  Jean 
Street;  then  southwest  from  this 
intersection  along  an  imaginary  line  to 
the  end  of  Allen  Avenue;  then 
southwest  along  Allen  Avenue  to  its 
intersection  with  Mountain  Street;  then 
northwest  along  Mountain  Street  to  its 
intersection  with  Sunset  Canyon  Drive; 
then  northwest  along  Sunset  Canyon 
Drive  to  its  intersection  with  Olive 
Avenue;  then  southwest  along  Olive 
Avenue  to  its  intersection  with 
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lutt-rstate  Highway  5;  then  northwest 
along  Interstate  Highway  5  to  its 
intersection  with  Sunland  Boulevard: 
then  northeast  along  Sunland  Boulevard 
to  its  intersection  with  Interstate 
Highway  210:  then  northwest  along 
Interstate  Highway  210  to  its 
intersection  with  Bledsoe  Street;  then 
northeast  along  Bledsoe  Street  to  its 
intersection  with  Olive  View  Drive:  then 
west  along  Olive  View  Drive  to  its 
intersection  with  Coi:)alt  Street;  then 
north  along  Cobalt  Street  to  its 
intersection  with  the  Los  Angeles  City 
limit;  then  west  and  south  along  the  Los 
Angeles  city  limit  to  its  intersection 
with  Limekiln  Canyon  Road;  then  south 
along  Limekiln  Canyon  Road  to  its 
intersection  with  Sesnon  Boulevard; 
then  west  along  Sesnon  Boulevard  to  its 
intersection  with  Winnetka  Avenue: 
then  south  along  Winnetka  Avenue  to 
its  intersection  with  State  Highway  118: 
then  west  along  State  Highway  118  to  its 
1  Intersection  with  State  Highway  27 
(Topanga  Canyon  Boulevard);  then 
south  along  State  Highway  27  to  its 
intersection  with  Parthenia  Street:  then 
east  along  Parthenia  Stret^t  to  its 
interse<:tion  with  Tampa  Avenue;  then 
south  along  Tampa  Avenue  to  its 
intersection  with  U.S.  Highway  101: 
then  east  along  U.S.  Highway  101  to  its 
intersection  with  Interstate  Highway 
405;  then  southeast  along  Interstate 
Highway  405  to  its  intersection  with 
Sunset  Boulevard:  then  southwest  along 
Sunset  Boulevard  to  its  intersection 
with  Chautauqua  Boule\  ard;  then 
southwest  on  Chautauqua  Boulevard  to 
its  intersection  with  State  Highway  1; 
then  Southeast  along  State  Highway  1  to 
its  intersection  with  Ocean  Avenue: 
then  Southeast  along  Ocean  Avenue  to 
its  interseclion  with  Barnard  Way:  then 
southeast  along  Barnard  Way  to  its 
intersection  with  Neilson  Way:  then 
southeast  along  Neilson  Way  to  its 
intersection  with  Pacific  Avenue;  then 
southeast  along  Pacific  Avenue  to  its 
intersection  with  Via  Marina;  then 
southeast  from  this  intersection  along  an 
imaginarv^  line  to  the  intersection  of 
rZnd  Avenue  and  Pacific  Avenue;  then 
southeast  along  Pacific  Avenue  to  its 
intersection  with  Vista  del  Mar:  then 
southeast  along  Vista  del  Mar  to  its 
intersection  with  North  Highland 
Avenue;  then  southeast  along  North 
Highland  Avenue  to  its  intersection 
with  Manhattan  Beach  Boulevard;  then 
southwest  along  Manhattan  Beach 
Boulevard  to  its  intersection  with  the 
Manhattan  Beach  Pier:  then  southwest 
along  Manhattan  Beach  Pier  to  its 
intersection  with  the  Pacific  Ocean 
coastline;  then  south  and  east  along  the 
Pacific  Ocean  coastline  to  its 


intersection  with  the  San  Pedro 
Breakwater;  then  east  along  the  San 
Pedro  Breakwater  to  the  Los  Angeles 
Harbor  Light  Station:  then  east  from  the 
Los  Angeles  Harbor  Light  Station  along 
an  imaginary  line  to  the  Los  Angeles 
Harbor  Entrance  East  Light;  then 
northeast  from  the  Los  Angeles  Harbor 
Entrance  East  Light  along  die  Middle 
Breakwater  to  the  Long  Beach  Harbor 
Light  Station;  then  north  from  the  Long 
Beach  Harbor  Light  Station  along  an 
imaginary  line  to  the  intersection  of 
Harbor  Scenic  Way  and  Harbor  Scenic 
Drive;  then  northwest  along  Harbor 
Scenic  Drive  to  its  intersection  with 
Queen's  Way;  then  north  along  Queen's 
Way  to  its  intersection  with  Ot:ean 
Boulevard;  then  east  and  southeast 
along  Ocean  Boulevard  to  its 
intersection  with  72nd  Place:  then 
southeast  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of  1st 
Street  and  Ocean  Avenue;  then 
southeast  along  Ocean  Avenue  to  its 
intersection  with  Seal  Beach  Boulevard; 
then  northeast  along  Seal  Beach 
Boulevard  to  its  intersection  with  State 
Highway  1:  then  southeast  along  State 
Highway  1  to  its  intersection  with  Main 
Street:  then  north  along  Main  Street  to 
its  intersection  with  Adams  Avenue: 
then  east  along  Adams  Avenue  to  its 
intersection  with  Fairview  Road;  then 
north  along  Fairview  Road  to  its 
intersection  with  Interstate  Highway 
405;  then  east  and  southeast  along 
Interstate  Highway  405  to  jts 
intersection  with  Culver  Drive;  then 
northeast  along  Culver  Drive  to  its 
intersection  with  Walnut  Avenue:  then 
northwest  along  Walnut  Avenue  to  its 
intersection  with  Jamboree  Road:  then 
northeast  along  Jamboree  Road  to  its 
intersection  with  Chapman  Avenue; 
then  north  from  this  intersection  along 
an  imaginary  line  to  the  intersec;tion  of 
Serrano  Avenue  and  Nohl  Ranch  Road: 
then  northeast  along  Serrano  Avenue  to 
its  intersection  with  Weir  Canyon  Road; 
then  north  from  this  intersection  along 
an  imaginary'  line  to  the  northern 
intersection  of  the  Yorba  Linda  City 
limit  and  the  San  Bernardino  County 
line;  then  northeast  from  this 
intersection  along  an  imaginary  line  to 
the  intersection  of  State  Highway  71  and 
State  Highway  B3  (Euclid  Avenue):  then 
north  along  State  Highway  83  to  its 
intersection  with  Eucalyptus  Avenue: 
then  east  along  Eucalyptus  Avenue  to  its 
intersection  with  Walker  Avenue:  then 
north  along  Walker  Avenue  to  its 
intersection  with  Riverside  Drive:  then 
east  along  Riverside  Drive  to  its 
intersection  with  Vineyard  Avenue; 
then  north  along  Vineyard  Avenue  to  its 
intersection  with  Mission  Boulevard: 


then  northwest  along  Mission  Boulevard 
to  its  intersection  with  Grove  Avenue: 
then  north  along  Grove  Avenue  to  its 
intersection  with  Holt  Boulevard:  then 
east  along  Holt  Boulevard  to  its 
intersection  with  Vineyard  Avenue; 
then  north  along  Vineyard  Avenue  to  its 
intersection  with  Camelian  Street:  then 
north  along  Camelian  Street  to  its 
intersection  with  Hillside  Road:  then 
west  along  Hillside  Road  to  its 
intersection  with  Sapphire  Street:  then 
north  along  Sapphire  Street  to  its 
intersection  with  Almond  Street;  then 
north  from  this  intersection  along  an 
imaginary  line  to  its  intersection  with 
the  Rancho  Cucamonga  City  limit:  then 
west  along  the  Raiiciio  Cucamonga  City 
limit  to  its  intersection  with  the  San 
Bernardino  National  Forest  Boundary; 
then  west  along  the  San  Bernardino 
National  Forest  Boundary  to  its 
intersection  with  the  Angeles  National 
Forest  Boundary:  then  west  along  the 
Angeles  National  Forest  Boundary  to  its 
intersection  with  Mt.  Baldy  Road;  then 
south  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of 
19th  Street  and  Benson  Avenue:  then 
south  along  Benson  Avenue  to  its 
intersection  with  State  Highway  30; 
then  west  along  State  Highway  30  to  its 
interset:tion  with  Foothill  Boulevard: 
then  northwest  along  Foothill  Boulevard 
to  its  intersection  w  ith  the  Glendora 
City  limit;  then  north  from  the  Glendora 
City  limit  to  its  intersection  with  the 
Angeles  National  Forest  Boundary:  then 
west  along  the  Angeles  National  Forest 
Boundary  to  the  point  of  beginning. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Ser\ ice  has 
determined  thatan  emergency  exists 
that  warrants  publication  of  tliis  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  6<1  days  of  publication 
of  this  rule  in  the  Federal  Register.      > 
Af^er  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  nile  as  a  result  of  the  comments. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Brea.  Glendora,  Long  Beach.  San 
Antonio.  San  Dimas,  Santa  Monica. 
Torrance,  and  Yorba  Linda  areas  of  Los 
.\ngeles.  Orange,  and  San  Bernardino 
Counties.  CA.  There  are  approximately 
726  small  entities  that  could  be  affeded. 
including  561  fruit  sellers.  67  nurseries, 
20  growers,  64  vendors.  3  swapmeets,  8 
wholesale  distributors,  2  packers,  and  1 
farmers  market. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement,  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

In  the  new  quarantined  areas  in  Los 
Angeles,  Orange,  and  San  Bernardino 
Counties,  the  effect  on  those  few  small 
entities  that  do  move  regulated  articles 
interstate  from  parts  of  the  quarantined 
areas  will  be  minimized  by  the 
availability  of  various  treatments  that,  in 
most  cases,  will  allow  these  small 
entities  to  move  regulated  articles 
interstate  with  very  little  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any .  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  number  of 
affected  entities  is  small  compared  with 
the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\'ice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 


and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
heve  a  significant  impact  on  human 
health  and  the  natural  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (!)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
LISDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28.  1979.  and  44 
FR  51272-51274,  August  31,  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  bv  uTiting  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  subpart  301.78  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  under  OMB  control  number 
0579-0088. 

List  of  Subjects  in  7  CFR  Fart  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 


PART  301- 
NOTICES 


-DOMESTIC  QUARANTINE 


1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U  S  C.  150bb.  ISOdd.  150ee. 
150ff;  161,  162.  and  164-167;  7  CFR  2.17, 
2.51.  and  371. 2(r). 


2.  In  §  301.78-3.  paragraph  (c)  is 
amended  by  removing  the  entries  for 
Los  Angeles  County,  Los  Angeles  and 
Orange  Counties,  and  Los  Angeles  and 
San  Bernardino  Counties;  and  by 
adding,  in  alphabetical  order,  one  entry 
for  Los  Angeles,  Orange,  and  San 
Bernardino  Counties  to  read  as  follows: 

§301.78-3    Quarantined  areas. 
•         •         .         •         , 

(c)   *   *   * 
California 

Los  Angeles,  Orange,  and  San 
Bernardino  Counties.  That  portion  of 
the  counties  beginning  at  the 
intersection  of  the  Angeles  National 
Forest  boundary  and  Sage  Hill  Road; 
then  north  from  the  intersection  along 
an  imaginary  line  to  its  intersection 
with  Brown  Mountain  Road  at  Millard 
Campground;  then  west  along  BrowTi 
Mountain  Road  to  its  intersection  with 
El  Prieto  Road;  then  southwest  along  El 
Prieto  Road  to  its  intersection  with  the 
Pasadena  City  limit;  then  north  and 
west  along  the  Pasadena  City  limit  to  its 
intersection  with  the  La  Canada 
Flintridge  City  limit;  then  west  and 
south  along  the  La  Canada  Flintridge 
City  limit  to  its  intersection  with 
Foothill  Boulevard;  then  northwest 
along  Foothill  Boulevard  to  its 
intersection  with  La  Crescenta  Avenue; 
then  south  along  La  Crescenta  Avenue 
to  its  intersection  with  Shirley  Jean 
Street;  then  southwest  from  this 
intersection  along  an  imaginary  line  to 
the  end  of  Allen  Avenue;  then 
southwest  along  Allen  Avenue  to  its 
intersection  with  Mountain  Street;  then 
northwest  along  Mountain  Street  to  its 
intersection  with  Sunset  Canyon  Drive; 
then  northwest  along  Sunset  Canyon 
Drive  to  its  intersection  with  Olive 
Avenue;  then  southwest  along  Olive 
Avenue  to  its  intersection  with 
Interstate  Highway  5;  then  northwest 
along  Interstate  Highway  5  to  its 
intersection  with  Sunland  Boulevard; 
then  northeast  along  Sunland  Boulevard 
to  its  intersection  with  Interstate 
Highway  210;  then  northwest  along 
Interstate  Highway  210  to  its 
intersection  with  Bledsoe  Street;  then 
northeast  along  Bledsoe  Street  to  its 
intersection  with  Olive  View  Drive;  then 
west  along  Olive  View  Drive  to  its 
intersection  with  Cobalt  Street;  then 
north  along  Cobalt  Street  to  its 
intersection  with  the  Los  Angeles  City 
limit;  then  west  and  south  along  the  Los 
Angeles  city  limit  to  its  intersection 
with  Limekiln  Canyon  Road;  then  south 
along  Limekiln  Canyon  Road  to  its 
intersection  with  Sesnon  Boulevard; 
then  west  along  Sesnon  Boulevard  to  its 
intersection  with  Winnetka  Avenue: 
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then  south  along  Winnetka  Avenue  to 
its  intersection  w\[h  State  Highway  118; 
then  west  along  State  Highway  118  to  its 
intersection  with  State  Highway  27 
(Topanga  Canyon  Boulevard);  then 
south  along  State  Highway  27  to  its 
intersection  with  Parthenia  Street;  then 
east  along  Parthenia  Street  to  its 
intersection  with  Tampa  .Avenue:  then 
south  along  Tampa  Avenue  to  its 
intersection  with  U.S.  Highway  101; 
then  east  along  U.S.  Highway  101  to  its 
intersection  with  Interstate  Highway 
405;  then  southeast  along  Interstate 
Highway  405  to  its  intersection  with 
Sunset  Boulevard;  then  southwest  along 
Sunset  Boulevard  to  its  intersection 
with  Chautauqua  Boulevard;  then 
southwest  on  Chautauqua  Boulevard  to 
its  intersection  with  State  Highway  1; 
then  Southeast  along  State  Highway  1  to 
its  intersection  with  Ocean  Avenue; 
then  Southeast  along  Ocean  Avenue  to 
its  intersection  with  Barnard  Way;  then 
southeast  along  Barnard  Way  to  its 
intersection  with  Neilson  Way;  then 
southeast  along  Neilson  Way  to  its 
intersection  with  Pacific  Avenue;  then 
southeast  along  Pacific  Avenue  to  its 
intersection  with  Via  Marina;  then 
southeast  from  this  intersection  along  an 
imaginary-  line  to  the  intersection  of 
62nd  Avenue  and  Pacific  Avenue:  then 
southeast  along  Pacific  Avenue  to  its 
intersection  with  Vista  del  Mar;  then 
southeast  along  Vista  del  Mar  to  its 
intersection  with  North  Highland 
Avenue;  then  southeast  along  North 
Highland  Avenue  to  its  intersection 
with  Manhattan  Boach  Boulevard;  then 
southwest  along  Manhattan  Beach 
Boulevanl  to  its  intersection  with  the 
Manhattan  Beach  Pier;  then  southwest 
along  Manhattan  Beach  Pier  to  its 
intersection  with  the  Pacific  Ocean 
coastline:  then  south  and  east  along  the 
Pacific  Ocean  coastline  to  its 
intersection  with  the  San  Pedro 
Breakwater;  then  east  along  the  San 
Pedro  Breakwater  to  the  Los  Angeles 
Harbor  Light  Station,  then  east  from  the 
Los  Angeles  Harbor  Light  Station  along 
an  imagmarv'  line  to  the  Los  Angeles 
Harbor  Entrance  East  Light:  then 
northeast  from  the  Los  .\ngeles  Harbor 
Entrance  East  Light  along  the  Middle 
Breakwater  to  the  Long  Beach  Harbor 
Light  Station;  then  north  from  the  Long 
Beach  Harbor  Light  Station  along  an 
imaginarv  line  to  the  intersection  of 
Hartxjr  Scenic  Way  and  Harbor  Scenic 
Drive;  then  northwest  along  Harbor 
Scenic  Drive  to  its  intersection  with 
Queen's  Way:  then  north  along  Queen's 
Way  to  its  intersection  with  Ocean 
Boulevard:  then  east  and  southeast 
along  Ocean  lioulevard  to  its 
intersection  with  72nd  Place:  then 


southeast  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of  1st 
Street  and  Ocean  Avenue;  then 
southeast  along  Ocean  Avenue  to  its 
intersection  with  Seal  Beach  Boulevard: 
then  northeast  along  Seal  Beach 
Boulevard  to  its  intersection  with  State 
Highway  1:  then  southeast  along  State 
Highway  1  to  its  intersection  with  Main 
Street:  then  north  along  Main  Street  to 
its  intersection  with  Adams  Avenue; 
then  east  along  Adams  Avenue  to  its 
intersection  with  Fairview  Road;  then 
north  along  Fairview  Road  to  its 
intersection  with  Interstate  Highway 
405;  then  east  and  southeast  along 
Interstate  Highway  405  to  its 
intersection  with  Culver  Drive:  then 
northeast  along  Culver  Drive  to  its 
intersection  with  Walnut  Avenue;  then 
northwest  along  Walnut  Avenue  to  its 
intersection  with  Jamboree  Road:  then 
northeast  along  Jamboree  Road  to  its 
intersection  with  Chapman  Avenue: 
then  north  from  this  intersection  along 
an  imaginary  line  to  the  intersection  of 
Serrano  Avenue  and  Nohl  Ranch  Road: 
then  northeast  along  Serrano  Avenue  to 
its  intersection  with  Weir  Canyon  Road: 
then  north  from  this  intersection  along 
an  imaginary  line  to  the  northern 
intersection  of  the  Yorba  Linda  City 
limit  and  the  San  Bernardino  County 
line:  then  northeast  from  this 
intersection  Eilong  an  imaginar>'  line  to 
the  intersection  of  State  Highway  71  and 
State  Highway  83  (Euclid  Avenue):  then 
north  along  State  Highway  83  to  its 
intersection  with  Eucalyptus  Avenue; 
then  east  along  Eucalyptus  Avenue  to  its 
intersection  writh  Walker  Avenue;  then 
north  along  Walker  Avenue  to  its 
intersection  with  Riverside  Drive:  then 
east  along  Riverside  Drive  to  its 
intersection  with  Vineyard  Avenue: 
then  north  along  Vineyard  Avenue  to  its 
intersection  with  Mission  Boulevard: 
then  northwest  along  Mission  Boulevard 
to  its  intersection  with  Grove  Avenue; 
then  north  along  Grove  Avenue  to  its 
intersection  with  Holt  Boulevard:  then 
east  along  Holt  Boulevard  to  its 
intersection  with  Vineyard  Avenue: 
then  north  along  Vineyard  Avenue  to  its 
intersection  with  Camelian  Street;  then 
north  along  Camelian  Street  to  its 
intersection  with  Hillside  Road;  then 
west  along  Hillside  Road  to  its 
intersection  with  Sapphire  Street;  then 
north  along  Sapphire  Street  to  its 
intersection  with  Almond  Street;  then 
north  from  this  intersection  along  an 
imaginary  line  to  its  intersection  with 
the  Rancho  Cucamonga  City  limit:  then 
west  along  the  Rancho  Cucamonga  City 
limit  to  its  intersection  with  the  San 
Bernardino  National  Forest  Boundary; 
then  west  along  the  San  Bernardino 


National  Forest  Boundary  to  its 
intersection  with  the  Angeles  National 
Forest  Boundary;  then  west  along  the 
Angeles  National  Forest  Boundary  to  its 
intersection  with  Mt.  Baldy  Road;  then 
south  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of 
19th  Street  and  Benson  Avenue;  then 
south  along  Benson  Avenue  to  its 
intersection  with  State  Highway  30; 
then  west  along  State  Highway  30  to  its 
intersection  with  Foothill  Boulevard: 
then  northwest  along  Foothill  Boulevard 
to  its  intersection  with  the  Glendora 
City  limit;  then  north  from  the  Glendora 
City  limit  to  its  intersection  with  the 
Angeles  National  Forest  Boundary;  then 
west  along  the  Angeles  National  Forest 
Boundary  to  the  point  of  beginning. 
•        *        •        *        • 

Done  in  Washington.  DC.  this  4lh  day  of 
March  1994. 
Patricia  Jensen. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Senices. 
IFR  Doc.  94-5577  Filed  3-9-94.  8.45  ami 

BILUNG  CODE  J41»-34-»> 


Agricultural  Marketing  Service 
7  CFR  Part  1106 

[DA-94-08] 

Milk  In  the  Southwest  Plains  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  ttie  Order 

AGENCY:  Agricultural  Marketing  Service. 

USD  A. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends,  for 
the  months  of  February  1.  1994  through 
August  31.  1996,  a  portion  of  the  supply 
plant  shipping  requirement  and  the 
producer  deliver}'  requirement  of  the 
Southwest  Plains  Federal  milk 
marketing  order  (Order  106).  The 
suspension  was  requested  by  Kraft 
General  Foods  (Kraft),  which  contends 
the  suspension  is  necessary  to  prevent 
the  uneconomical  and  inefficient 
movement  of  milk  and  to  ensure  that 
producers  historically  associated  with 
the  market  will  continue  to  have  their 
milk  pooled  under  Order  106. 
EFFECTIVE  DATE:  Febniary  1.  1994. 
through  August  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Spet:ialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2971.  South 
Building.  P.O.  Bo.x  96456.  Washington. 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 
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Xotice  of  Proposed  Suspension: 
Issued  February  7.  1994;  published 
Febniar>'  14.  1994  (59  FR  6915). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  tJiis  rule  will  not  have  a 
signifuiant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  Lhe  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroaciive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provTsions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  Af^er  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  distriit  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretar>''s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry-  of  the  ruling. 

Tnis  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southwest  Plains 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
Febniarv'  14.  1994  (59  FR6915) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  One  comment 


was  received  in  support  of  the 
suspension. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comment  received,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  months  of 
February  through  August  of  1994 
through  1996,  the  following  provisions 
of  the  order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Acl: 

1.  In  §  1106.6,  the  words  "during  the 
month". 

2.  In  §  1106.7(b)(1).  beginning  with 
the  words  "of  February  through  August" 
and  continuing  to  the  end  of  the 
paragraph. 

3.  In  §  1106.13,  paragraph  (d)(1)  in  its 
entirety. 

Statement  of  Consideration 

This  suspension  order  temporarily 
removes  the  requirement  that  producers 
"touch-base"  at  a  pool  plant  with  at 
least  one  day's  production  during  the 
month  before  their  milk  is  eligible  for 
diversion  to  a  nonpool  plant.  By 
suspending  the  touch-base  provision, 
producer  milk  will  not  be  required  to  be 
delivered  to  pool  plants  before  going  to 
unregulated  manufacturing  plants. 

Additionally,  the  suspension  allows  a 
supply  plant  that  has  been  associated 
with  the  Southwest  Plains  order  during 
the  months  of  September  through 
January  of  each  year  to  qualif)'  as  a  pool 
plant — without  shipping  any  milk  to  a 
pool  distributing  plant--during  the 
following  months  of  Februarv'  through 
August.  Without  the  suspension,  a 
supply  plant  would  be  required  to  ship 
20  percent  of  its  producer  receipts  to 
pool  distributing  plants  to  qualify  as  a 
pool  plant  during  each  of  the  .months  of 
February  through  August. 

According  toKraft's  letter  requesting 
the  suspension,  supplemental  milk 
supplies  from  supply  plants  will  not  be 
needed  to  meet  the  fluid  needs  of 
distributing  plants  because  there  will  be 
an  adequate  supply  of  direct-ship 
producer  milk  located  in  the  genera! 
area  of  distributing  plants  to  meet  the 
fluid  needs  of  the  market.  Consequently, 
it  states,  there  is  no  need  to  require 
supply  plants  to  uneconomically  ship 
milk  to  distributing  plants,  nor  is  there 
any  reason  to  require  producers  located 
some  distance  from  pool  distributing 
plants  to  deliver  their  milk  to  those 
plants  simply  for  qualif\'ing  purposes 
when  it  can  more  economically  be 
diverted  directly  to  manufacturing 
plants  in  the  production  area. 

One  comment  letter  was  received  in 
support  of  the  suspension  request;  none 
were  received  in  opposition  to  it.  A 
letter  submitted  by  Mid-America 
Dair\Tnen.  Inc.  (Mid-Am).  slated  that 


Mid-Am  and  Associated  Milk 
Producers,  Inc.,  two  cooperative 
associations  with  a  substantial  number 
of  producers  on  the  market,  were  in 
support  of  the  action. 

A  similar  suspension  of  the  supply 
plant  shipping  requirements  and  touch- 
base  requirements  has  been  effective  for 
the  past  two  years  during  the  months  of 
February  through  August.  In  both  years, 
there  were,  in  fact,  adequate  supplies  of 
milk  within  direct-ship  distance  of  pool 
distributing  plants  to  meet  the  fluids 
needs  of  the  market  during  these 
months.  Producer  milk  deliveries  in 
recent  months  indicate  that  a  similar 
pattern  will  hold  true  for  1994. 

For  the  reasons  discussed  abo%e.  it  is 
appropriate  to  suspend  the  touch-base 
requirement  and  the  specified  supply 
plant  shipping  requirements  for  the 
months  of  February  through  August  of 
1994  through  1996.  This  suspension 
period,  while  unusually  long,  will 
preclude  the  necessity  of  similar 
suspensions  in  each  of  the  next  two 
years.  In  the  event  that  the  market 
experiences  a  reduction  of  direct-ship 
milk  supplies  and  a  need  for 
supplemental  milk  from  supply  plants 
in  1995  or  1996.  the  suspended 
provisions  can  be  easily  reinstated  by 
terminating  this  suspension  order. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary, 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary*  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  uLirket 
without  the  need  for  making  (ostiv  a.id 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  thev 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  .30 
days  from  the  date  of  publication  in  the 
Federal  Register 

List  of  Subjects  in  7CFR  Part  1106 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  title  7,  part  1 106.  is  amended 
as  follows  effective  Febniar)  1.  1994. 
through  August  .31.  1996: 
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PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFR 
part  1106  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§1106.6    [Suspended  in  part] 

2.  In  ^  1106.6,  the  words  "during  the 
month"  are  suspended. 

§  1106.7    [Suspended  in  part] 

3.  In  §  1106.7(h)(1),  the  words 
beginning  with  "of  February  through 
August"  and  continuing  to  the  end  of 
the  paragraph  are  suspended. 

§1106.13    [Suspended  in  part] 

4.  In  9  1106.13,  paragraph  (d)(1)  in  its 
entirety  is  suspended. 

Da'fd:  SU-th  1,  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
irR  Dix:..  94-5489  Filed  3-»-94;  8:45  am] 

BiU-INQ  CODE  3410-OJ-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  94-NM-02-AD;  Amendment 
39-8822;  AD  94-04-04] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Rolls  Royce  Engines 

agency:  Federal  Aviation 
.-\dministration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
tvpogniphical  error  that  appeared  in  the 
applicability  statement  of  the  above- 
captioned  airworthiness  directive  (AD), 
that  was  published  in  the  Federal 
Register  on  February  11.  1994  (.59  FR 
6,')42).  A  typographical  error  in  the 
applicability  statement  of  the  AD 
resulted  in  a  reference  to  a  senice 
document  that  does  not  exist. 
DATES:  Effective  February  28,  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  pre\  iously  approved  by 
the  Director  of  the  Federal  Register  as 
of  February  28.  1994  (59  FR  6542). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Mariano,  .■\fro<;pa(.e  Engineer, 
Svstems  and  Equipment  Branch,  ANM- 
130S,  F.^A.  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
OfricR,  1601  Lind  Avenue.  SVV.,  Renton. 
Washington  980.55-4056;  telephone 
(206)  227-2675;  fax  (206)  227-1182. 


SUPPLEMENTARY  INFORMATION: 
Ainvorthiness  Directive  (AD)  94-04-04, 
amendment  39-8822,  applicable  to 
certain  Boeing  Model  757  series 
airplanes  equipped  with  Rolls  Royce 
engines,  was  published  in  the  Federal 
Register  on  February  11.  1994  (59  FR 
6542).  As  published,  that  AD  contained 
a  typographical  error  in  the  applicability 
statement:  the  applicability  statement 
indicated  that  the  airplanes  affected  by 
the  AD  were  listed  in  Boeing  Alert 
Ser\'ice  Bulletin  747-54A0030,  Revision 
1,  dated  December  20, 1993;  however, 
the  correct  service  bulletin  number  is 
'■757-54A0030."  The  service  bulletin 
number  referenced  in  the  applicability 
statement  of  the  published  AD  does  not 
exist. 

This  document  corrects  the  reference 
to  the  service  bulletin  number  cited  in 
the  applicability  statement  of  AD  94- 
04-04.  to  read  as  follows: 

"Applicability:  Model  757  series 
airplanes  equipped  with  Rolls  Royce 
engines;  as  Hsted  in  Boeing  Alert 
Service  Bulletin  757-54A0030.  Revision 
1.  dated  December  20.  1993;  certificated 
in  any  category." 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

Issued  in  Renton,  Washington  on  March  3. 
1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  94-5404  Filed  3-9-94;  8;45  am) 
BILUNG  CODE  4910-13-U 


14  CFR  Part  97 

[Docket  No.  27613;  Amdt  No.  1587] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airport.s. 


DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1080,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  .Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue  SVV., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected- airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  Y.\A  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  .Avenue  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-^20),  Technical  Programs 
Division,  Flight  Standards  Ser\ice. 
Federal  Aviation  Administration.  800 
Independence  .Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instalment  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  F.\A  forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
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publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulator)'  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
lea.st  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  cont.nined  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Appronrh 
Procedures  (TERPs).  In  developing  these 
SL\Ps,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessar}-,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  maUng  some  SL\Ps  effective  in  less 
than  30  days. 

The  FAA  has  detfrmined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary'  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  Februar)'  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FA.^  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulator)'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

AJr  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(air).  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  February  25, 

1194 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instniment  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMEKfT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authorit>':  49  U.S.C.  .^pp.  1348.  1354(a), 
1421  and  1510;  49  U.SC.  106(ft)  (Revised 
Pub.  L.  97-449,  January  12,  1983);  and  14 

CTK  11  49(b)(2). 

§97.23,  97.25,  97.27.  97.29,  97  31,  97.33, 
97.35    (Amended] 

2.  Part  97  is  amended  as  follows: 

Bv  amending:  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN,  and  VOR.'D.ME  or  TACAN, 
§97.25  LOC:.  LOC/DME.  LDA,  LDA/DME, 
SDF,  SDF'DME;  §97.27  NDB.  NDB/DME. 
§47.29  ILS.  ILS/DME.  ISMLS.  MLS,  MLS/ 
DME.  MLS/KNAV;  §97  .31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs.  identified  as  follows: 

•   •   •  Effective  April  28.  1994 

Orlando.  PL,  Central  Florida  Regional,  NDB 

RWY  9L,  Orig. 
Orlando,  FL,  Central  Florida  Regional,  ILS 

RWY  9L,  Orig. 
Orlando,  FL,  Central  Florida  Regional,  VOR/ 

DME  RNAV  RWY  9L,  Orig 
Sanford,  FL,  Central  Florida  Regional.  NDB 

RWY9,  Amdt.  11  A,  Cancelled 
Sanford,  FL,  Central  Florida  Regional,  ILS 

RWY  9,  Amdt.  1  A.  Cancelled 
Sanford,  FL.  Central  Florida  Regional,  RN.^V 

RWY  9,  Amdt.  9A,  Cancelled 
Baxley,  GA,  Baxley  Muni,  VOR/DME-A, 

Amdt.  3,Canc-elled 
Patterson,  LA.  Harr\-  P  Williams  Memorial, 

VOR/DME-A,  Amdt.  9 
Patterson,  LA,  Harry-  P  Williams  Memorial. 

LOG'D.VIE  RWY  23,  Amdt.  3 
Patterson,  L^,  Harry  P  Williams,  NDB  RWY 

5,  Amdt.  9 
Kinston,  NC,  Kinston  Regional  Jetport  AT 

Stdllings  Field,  LOC  BC  RWY  23,  Orig 
North  Bend,  OR,  North  Bend  Muni.  VOR-A. 

Amdt.  4 
North  Bend,  OR,  North  Bend  Muni,  VOR/ 

DME-B,  Amdt.  3 


North  Bend,  OR,  North  Bend  Muni,  VOR/ 

DME  RWY  4,  Amdt  9 
North  Bend,  OR,  North  Bend  Muni.  NDB 

RWY  4.  AmdL  4 
North  Bend,  OR,  North  Bend  Muni,  ILS  RWY 

4.  Amdt.  5 
Manning.  SC  Santee  Cooper  Regional,  VOR/ 

DME-A,  Amdt  4 
Manning,  SC,  Santee  Cooper  Regional,  NDB 

RWY  2,  Amdt.  2 
St.  George,  SC.  St.  George  Muni,  VOR/D.ME- 

A.  Amdt.  1 
Walterboro,  SC,  Waltcrboro  Muni.  NDB  RWY 

23  Amdt.  11 
North  Kingstown.  Rl.  Quonset  State.  VOR 

RWY  34,  Grig 

*  *  *  Effectivv March  3J.  1994 
Ki.ogston,  NY.  Kingston-Ulster,  VOR-A.  Orig. 
Charlotte,  NC,  Chariotte/Doug!as  Intl,  ILS 

RWY  36R.  Amdt.  7 
Medford,  OR,  Medford-)ackson  County.  VOR/ 

DME-C.  Amdt.  2 
Medford,  OR,  Medford-)ackson  County,  LOD 

DME  BC-B,  Amdt.  6 
Franklin,  PA,  Venango  Regional,  ILS  RWY 

20.  Amdt.  4 

*  *   *  Effectiiv  February  18.  1994 

Wcnatchoe,  W.A.  Pangbom  Memorial.  VOR- 
A  Amdt.  6 

[FR  Doc.  94-5561  Filed  3-9-94;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  27614;  AmdL  No.  1588] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator)-  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirenienis. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  the  instrument  flight 
rules  at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1.  1982, 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
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For  Examination — 

1.  FAA  Rules  Docket.  FA.^ 
Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 


For  Purchaa 

Individual  SL\P  copies  may  be 
obtained  from;  1.  FAA  F*ublic  Inquiry 
Center  lAPA-200).  FAA  Headquarters 
Building.  800  Independence  Avenue 
SW..  Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Oftlce. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  !  Brst.  Flikiht  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone  (:;02)  267-8277 
SUPPLEMENTARY  INFORMATION:  This 
anieniirnent  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Pro<;edures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FA,^.  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51 .  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 


publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLA.Ps.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
bv  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOT AM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
uhere  applicable,  that  good  c^use  exists 


for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
neces.sary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  is  not  a 
■'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator}'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
eocnomic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  Febniary  25. 
l')94. 

Thomas  C.  .\ccardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

AuthoriH-:  49  U.S.C.  App.  1348.  1354(a). 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L  97-449,  January  12.  1983);  and  14  CFR 

11.49(b)(2). 

§97.23,  97.25,  97.27,  97.29,  97.31,  97.33. 
9,^35    [Amended] 

2.  Part  97  is  amended  as  follows: 
Bv  amending:  §  97.23  VOR,  VORJ 

D.ME.  VOR  or  TAC\N,  and  VOR  DME 
or  TACAN:  ^  97.25  LOC.  LOC/DME, 
LDA.  LDA/DNiE.  SDF,  SDF/DME: 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DNIE. 
MLS/RNAV;  §97.31  R.'\DAR  SL\Ps; 
§97  33  RNAV  SL-\Ps;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 
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Effective 

State 

City 

Airport 

FDCf^, 

SIAP 

02/01/94 

02/10/94 
02/17/94 

AK 

MN 
NJ 

Galena  

Eveletti 

Trenton  

Galena  

EvelettvVirginIa  Muru 
Mercer  County  

4/0578 

4/0721 
4/0829 

ILS/DME  RWY  25  ORIG ... 
THIS  CORRECTS  NOTAM  IN  TL  94-05 
VORDME  RNAV  RWY  27  AMDT  IB 
TKOF  MIN  AND  DEP  PROC  AMDT  4 

|FR  Doc.  94-5563  Filed  3-9-94:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Using 
Prior  Convictions  for  Salient  Factor 
Scoring 

AGENCY:  Parole  Commission,  Justice. 
ACTION:  Interim  rule,  with  request  for 
public  comment. 

SUMMARY:  The  Parole  Commission  is 
clarifying  its  paroling  policy  guidelines 
with  regard  to  using  a  prior  conviction 
for  determining  a  prisoner's  salient 
factor  score,  when  a  prisoner  claims  the 
conviction  was  obtained  in  violation  of 
his  right  to  coun.sel.  and  the  records  of 
the  conviction  are  not  available.  The 
Commission's  present  in.struction  for 
calculating  hem  A  of  the  score  (prior 
convictions/adjudications)  states  that  if 
a  prisoner  applies  to  have  the 
appropriate  court  vacate  a  prior 
conviction,  and  shows  that  his  attempt 
failed  because  the  records  of  the 
conviction  were  no  longer  available,  the 
conviction  should  not  be  counted.  The 
clarification  continues  this  policy  only 
for  felony  convictions  that  occurred 
prior  to  1964  and  convictions  for  all 
lesser  offenses  before  1973.  For 
convictions  that  occurred  after  these 
dates,  the  Commission  concludes  that 
the  presumption  of  regularity  applies  to 
the  prior  conviction  and  that  the 
conviction  should  be  counted  in  scoring 
hem  A.  even  though  the  records  of  the 
conviction  cannot  be  retrieved. 
DATES:  Effective  Date:  March  10.  1994. 
Comments:  Public  comments  must  be 
received  by  May  9,  1994  in  order  to  be 
considered  prior  to  adoption  of  a  final 
rule. 

ADDRESSES:  Send  comments  to  Office  of 
the  General  Counsel.  U.S.  Parole 
Commission,  5550  Friendship 
Boulevard,  Chevy  Chase,  Maryland 
20815. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rockne  Chickineil,  Office  of  the  General 
Counsel,  telephone  (301)  492-5959. 


SUPPLEMENTARY  INFORMATION:  In  its 
paroimg  policy  guidelines  at  28  CFR 
2.20.  the  Parole  Commission  provides 
comprehensive  instructions  for 
determining  a  prisoner's  salient  factor 
score,  which  is  an  actuarial  device  that 
assists  the  Commission  in  judging  the 
risk  of  parole  violation  if  the  prisoner  is 
paroled.  The  instruction  at  Item  A  (prior 
convictions/adjudications)  provides  that 
a  prior  conviction  is  presumed  to  be 
valid.  However,  another  instruction  in 
the  same  paragraph  states  that  if  a 
prisoner  seeks  to  vacate  a  prior 
conviction  with  the  appropriate  court, 
and  provides  evidence  to  the 
Commission  that  the  records  of  the  prior 
proceeding  are  no  longer  available,  the 
prior  conviction  should  not  be  counted. 
This  latter  instruction  constitutes  an 
exception  to  the  general  statement  that 
prior  convictions  are  presumed  valid. 

The  policy  on  not  counting  prior 
convictions  when  records  are 
unavailable  was  included  in  the 
Commission's  internal  procedures 
manual  in  1983  and  was  incorporated  in 
the  regulations  of  the  Commission,  with 
ail  the  instructions  in  the  salient  factor 
scoring  manual,  three  years  later.  51  FR 
7065  (Feb.  28.  1986).  It  was  based  on  the 
assumption  that  federal  prisoners 
incarcerated  in  1983  might  have 
incurred  prior  convictions  fiawed  by  a 
constitutional  error  so  fundamentalthat 
the  convictions  should  not  be  relied 
upon  as  reliable  evidence  of  prior 
criminal  behavior,  /.e..  the  violation  of 
the  defendant's  right  to  counsel  at  trial. 
In  1963,  the  Supreme  Court  held  that  an 
indigent  defendant  has  the  right  to 
appointed  counsel  in  a  felony 
prosecution.  Gideon  v.  Wainnright,  372 
U.S.  335  (1963).  It  was  not  until  the 
Court  decided  the  case  of  Argentinger  v. 
Hamlin.  407  U.S.  25  (1972),  that  state 
courts  were  advised  that  this  right 
extended  to  any  prosecution  in  which 
the  defendant  was  ultimately  sentenced 
to  a  jail  term.  Thus,  misdemeanor  and 
petty  offense  convictions  which  may 
have  been  obtained  in  violation  of  the 
constitutional  rule  laid  down  in 
Argersinger  would  likely  have  appeared 
among  the  prior  convictions  of  many 
federal  prisoners  incarcerated  in  1983. 
(The  appearance  of  a  prior  felony 
conviction  obtained  in  violation  of 
Gideon  was  possible  but  less  likely.) 
After  these  landmark  decisions,  courts 
presumably  conformed  their  practices  to 


the  new  rule,  so  that  the  probability  that 
a  federal  prisoner  would  have  an  invalid 
prior  conviction  in  his  criminal  record 
would  diminish  with  time. 

The  Commission's  present  instruction 
at  heiTi  A  gives  the  prisoner  the  benefit 
of  the  doubt  as  to  the  validity  of  the 
prior  conviction  when  the  records  have 
been  destroyed  or  are  otherwise 
unavailable.  This  policy  is  still  logical  if 
it  is  limited  to  prior  convictions  that 
were  incurred  before  Gideon  and 
Argersinger.  But  it  should  not  be 
extended  to  convictions  obtained  after 
state  courts  were  obliged  to  follow  the 
decisions.  As  the  Supreme  Court 

recently  noted  in  Parke  v.  Raley 

U.S. .  113  set.  517.  523-24 

(1992),  a  presumption  of  regularity 
attaches  to  a  prior  conviction  when  a 
defendant  attempts  to  collaterally  attack 
the  prior  proceeding  in  another  forum. 
This  presumption  is  especially 
reasonable  when  the  procedural  right 
allegedly  violated  in  the  prior 
proceeding  was  firmly  established  at  the 
time  of  the  prior  conviction.  Id.  at  524. 
In  Parke,  the  Court  employed  this 
presumption  in  finding  that  a  state  did 
not  violate  due  process  in  a  sentencing 
proceeding  by  requiring  a  defendant  to 
bear  the  burden  of  producing  evidence 
which  demonstrates  the  invalidity  of  his 
prior  convictions,  when  records  of  the 
prior  convictions  were  unavailable.  The 
Commission  believes  this  presumption 
of  regularity  should  also  apply  in  parole 
proceedings  in  calculating  the  salient 
factor  score,  if  the  records  of  the 
conviction  are  not  available. 

Without  a  revision  to  the  present 
instruction,  the  Commission  would  be 
restricting  itself  from  counting 
convictions  that  are  presumptively 
valid,  simply  because  a  court  clerk  had 
purged  the  records  of  a  prior  conviction 
according  to  a  records  retirement  or 
destruction  schedule.  In  such  a  case,  the 
Commission  would  be  ignoring,  without 
good  cause,  reliable  evidence  of  the  risk 
the  prisoner  may  pose  to  the  public  if 
paroled.  In  order  to  prevent  this 
unintended  result,  the  Commission  is 
limiting  its  policy  on  not  counting  prior 
convictions  when  records  are 
unavailable  to  felony  convictions  that 
were  incurred  prior  to  1964,  and 
misdemeanor  or  petty  offen.se 
convictions  incurred  prior  to  1973.  The 
Commission  is  retaining  its  instruction 
on  allowing  the  use  of  such  convictions 
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to  reach  a  parole  prognosis  ba.sed  on  the 
exercise  of  clinical  judgment,  even  if  the 
convictions  are  not  counted  in  scoring 
Item  A. 

Finally,  the  revision  clarifies  that  the 
policy  at  issue  only  allows  for 
challenges  to  the  validity  of  prior 
convictions  based  on  the  alleged 
infringement  of  the  right  to  counsel  at 
trial.  The  policy  does  not  permit 
prisoners  to  collaterally  attack  prior 
convictions  on  constitutional  issues  that 
are  less  easily  resolved  than  the     * 
defendant's  right  to  counsel,  and  less 
essential  to  guaranteeing  the  reliability 
of  the  finding  of  the  defendant's  guilt. 

Impiementafion 

This  rule  will  be  applied  at  all 
hearings  and  record  reviews  (including 
reviews  of  appeals  to  the  National 
Appeals  Board),  conducted  after  the 
effective  date. 

Executive  Order  12291  and  Regulatory 
Flexibility  Statement 

The  Parole  Commission  has 
determined  that  this  interim  rule  is  not 
a  major  rule  within  the  meaning  of 
Executive  Order  12291.  This  rule,  if 
adopted  as  a  final  rule,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S  C.  B05fb). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Prisoners.  Probation  and 
parole. 

Accordingly,  the  Parole  Commission 
adopts  the  following  amendment  to  28 
CFR  part  2. 

The  Amendment 
PART  2— [AMENDED] 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S  C  4203(a)(1)  and 
4204(al{6). 

(2)  28  CFR  part  2.  §  2.20  is  amended 
by  revising  the  second  and  sixth 
sentences  of  the  Salient  Factor  Scoring 
Manual,  Item  A,  paragraph  A. 7,  to  read 
as  follows: 

§  2.20    Paroling  policy  guidelines: 
Statement  o(  general  policy. 

•         «         *         •         • 

Salient  Factor  Scoring  Manual 

•  •  •  •  • 

Item  A.  Prior  Convictions/ Adjudications 
(Adult  or  Juvenile) 


A. 7    Convictions  Reversed  or  Vacated 
on  Grounds  of  Constitutional  or 
Procedural  Error 

•  •        •        •        • 

It  is  the  Commission's  presumption 
that  a  conviction/adjudication  is  valid, 
except  under  the  limited  circumstances 
described  in  the  first  note  below. 

•  •        »        •        • 

Similarly,  if  the  offender  has 
petitioned  the  appropriate  court  to 
overturn  a  felony  conviction  that 
occurred  prior  to  1964,  or  a 
misdemeanor/petty  offense  conviction 
that  occurred  prior  to  1973,  on  the 
ground  that  his  right  to  counsel  was 
denied,  and  the  offender  provides 
evidence  (e.g.,  a  letter  from  the  court 
clerk)  that  the  required  records  are 
unavailable,  do  not  count  the 
conviction. 
«        •        •        •        • 

Dated;  February  10,  1994. 
Edward  F.  Reilty,  ]t^ 
Chairman.  U.S.  Parole  Commission. 
[FR  Doc.  94-5611  Filed  3-9-94;  8:45  am] 

BILUMG  CODE  4410-01-M 


28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Parole 
Hearings  Conducted  by  Hearing 
Examiners 

AGENCY:  Parole  Commission,  Justice. 
ACTION:  Interim  rule  with  request  for 
public  comment. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  its  regulations  that  define 
the  role  of  the  hearing  examiner  in 
conducting  parole  hearings  and  in 
formulating  a  panel  recommendation  to 
the  Regional  Commissioner.  At  present, 
the  Commission's  rules  require  that 
parole  hearings  be  conducted  by  panels 
of  two  examiners,  with  single  examiner 
hearings  being  the  exception.  The 
amended  rule  makes  single  examiner 
hearings  the  norm,  with  the  Regional 
Commissioner  having  the  option  to 
order  two-examiner  pwnels  for  hearings 
when  appropriate.  Under  the  new  rule, 
review  and  voting  by  the  Regional 
Administrator  wdll  provide  the  Regional 
Commissioner  with  a  panel 
recommendation.  The  amended  rule 
also  permits  a  hearing  examiner  (or 
panel)  to  withhold  the  recommended 
decision  that  is  ordinarily  given  to  the 
prisoner  at  the  conclusion  of  a  parole 
hearing,  if  a  critical  issues  requires 
further  consideration.  The  purpose 
served  by  these  changes  is  to  adjust  the 
Commission's  procedures  to  the  down- 
sizing requirements  of  the  Commission's 


impending  abolition,  without  lessening 
the  quality  of  justice  in  parole  hearings 
and  decisions. 

DATES:  Effective  Date:  The  interim  rule 
takes  effect  April  11,  1994. 
COMMENTS:  Comments  must  be 
submitted  by  May  9,  1994,  in  order  to 
be  received  by  the  Commission  prior  to 
consideration  of  a  final  rule. 
ADDRESSES:  Send  comments  to  Richard 
K.  Preston.  Office  of  General  Counsel, 
U.S.  Parole  Commission.  5550 
Friendship  Blvd..  Chev^  Chase, 
Maryland  20815. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Preston.  Office  of  General 
Counsel.  U.S.  Parole  Commission, 
telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Sentencing  Reform  Act  of  1984,  the  U.S. 
Parole  Commission  will  be  abolished 
effective  November  1,  1997.  It  has  a 
diminishing  caseload  that  consists 
primarily  of  offenders  who  committed 
their  crimes  prior  to  November  1. 1987. 
In  order  to  achieve  an  orderly  reduction 
of  its  staffing  levels,  it  is  imperative  for 
the  Parole  Commission  to  conduct 
parole  hearings,  wherever  feasible,  with 
single  hearing  examiners. 

Tnis  procedure  is  authorized  by  law. 
In  1986,  Congress  amended  18  U.S.C. 
4208(g)  to  permit  a  hearing  to  be 
conducted  by  "a  representative  of  the 
Commission"  as  opposed  to  the  former 
requirement  for  hearings  to  be 
conducted  by  a  panel  of  two  examiners. 
The  legislative  history  of  this  statutory 
amendment  makes  it  clear  that  Congress 
intended  to  remove  any  bar  to  single 
examiner  hearings  so  as  to  permit  the 
Commission  to  continue  functioning 
with  reduced  staff  resources. 

In  order  to  ensure  a  thoroughly 
considered  parole  decision  in  every 
case,  review  by  the  Rs^ional 
Administrator  will  provide  a  concurring 
vote,  with  a  referral  to  other  hearing 
examiners  for  a  concurring  vote  in  the 
event  of  a  disagreement  between  the 
examiner  who  conducted  the  hearing 
and  the  Regional  Administrator. 
Regional  Commissioners  will  have  the 
option  of  ordering  panel  hearings 
whenever  a  hearing  examiner  is  deemed 
to  be  insufficiently  experienced  to 
conduct  a  docket  of  hearings  without 
assistance,  and  whenever  there  are 
particularly  complex  cases  to  be  heard. 
To  further  the  purpose  of  adequate 
consideration  in  every  case,  examiners 
(and  panels  of  examiners)  will  no  longer 
be  required  to  give  the  inmate  a  final 
recommendation  at  the  conclusion  of 
each  hearing.  A  final  recommendation 
will  continue  to  be  provided  in  most 
cases,  but  in  exceptional  cases 
examiners  may  reser\'e  judgment  if  there 
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are  issues  that  require  further 
deliberation.  In  such  cases,  the  amended 
rule  requires  that  the  prisoner  be 
informed  of  a  tentative 
recommendation,  and  of  the  issue  (or 
issues)  that  need  to  be  resolved. 

Finally,  the  Commission  has 
cautiously  experimented  with  single 
examiner  hearings  for  many  years,  and 
has  traditionally  used  single  examiners 
to  conduct  local  revocation  hearings  (as 
permitted  by  18  U.S.C.  4203).  The 
Commission  is  confident  that  the 
quality  of  its  hearings  will  not  be 
diminished  by  making  single  examiner 
hearings  the  norm.  Regional 
Commissioners  will  determine,  at  their 
discretion,  when  panel  hearings  should 
be  used.  The  decision  to  order  panel 
hearings  will  reflect  administrative  and 
staffing  concerns  only,  and  will  not 
reflect  any  prejudgment  about  prisoners 
whose  hearings  will  or  will  not  be 
conducted  by  a  panel  of  hearing 
examiners. 


Implementation 

This  interim  rule  will  be  followed  for 
all  parole  hearings  (including  statutory 
interim  hearings,  rescission  hearings, 
special  reconsideration  hearings,  etc.) 
on  dockets  conducted  af^er  the  effective 
date  announced  above.  It  will  not  apply 
to  transfer  treaty  prisoners  under  18 
U.S.C  4106A. 

Executive  Order  12291  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  12291.  It  is  a  rule  of  internal 
procedure  only,  which  has  been 
published  for  comment  solely  in  order 
to  reassure  federal  prisoners  and  their 
representatives  of  continued  fair 
treatment.  This  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulator)- 
Flexibility  Act,  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Fart  2 

Administrative  practice  and 
procedure,  Prisoners,  Probation  and 
parole. 

The  Amended  Rule 

Accordingly,  the  U.S.  Parole 
Commission  amends  28  CFR  Part  2  as 
follows: 

(1)  The  authority  citation  for  28  CFR 
pari  2  continues  to  read  as  follows: 

PART  2— {AMENDED] 

Authority:  18  U.S.C  4203(a)(1)  and 
4204(a)(6). 


(2)  28  CFR  Part  2,  §  2.13  is  amended 
by  revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 

§2.13    Initial  heartng;  procedure. 

(a)  An  initial  hearing  shall  be 
conducted  by  a  single  hearing  examiner 
unless  the  Regional  Commissioner 
orders  that  the  hearing  be  conducted  by 
a  panel  of  two  examiners.  The  examiner 
shall  discuss  with  the  prisoner  his 
offense  severity  rating  and  salient  factor 
score  as  described  in  §  2.20,  his 
institutional  conduct  and,  in  addition, 
any  other  matter  the  examiner  may 
deem  relevant. 

(b)  A  prisoner  may  be  represented  a 
hearing  by  a  person  of  his  or  her  choice. 
The  function  of  the  prisoner's 
representative  shall  be  to  offer  a 
statement  at  the  conclusion  of  the 
interview  of  the  prisoner  by  the 
examiner,  and  to  provide  such 
additional  information  as  the  examiner 
shall  request.  Interested  parties  who 
oppose  parole  may  select  a 
representative  to  appear  and  offer  a 
statement.  The  hearing  examiner  shall 
limit  or  exclude  any  irrelevant  or 
repetitious  statement. 

(c)  At  the  conclusion  of  the  hearing, 
the  examiner  shall  discuss  the 
recommendation  and  the  reasons 
therefor. 

•        •        •        •        • 

(3)  28  CFR  part  2,  §  2.23  is  amended 
by  revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 

§  2.23    Delegation  to  hearing  examiners. 

(a)  There  is  hereby  delegated  to 
hearing  examiners  the  authority 
necessary  to  conduct  hearings  and  to 
make  recommendations  relative  to  the 
grant  or  denial  of  parole  or  reparole, 
revocation  or  reinstatement  of  parole  or 
mandatory  release,  and  conditions  of 
parole.  Any  hearing  may  be  conducted 
by  a  single  examiner  or  by  a  panel  of 
examiners.  A  Regional  Administrator 
may  function  as  a  hearing  examiner  for 
the  purpose  of  obtaining  a  panel 
recommendation  whenever  the  Regional 
Commissioner  has  not  ordered  that  a 
hearing  be  conducted  by  a  panel  of  two 
examiners. 

(b)  The  concurrence  of  two  hearing 
examiners,  or  of  a  hearing  examiner  and 
the  Regional  Administrator,  shall  be 
required  to  obtain  a  panel 
recommendation  to  the  Regional 
Commissioner.  A  panel 
recommendation  is  required  in  each 
case  decided  by  a  Regional 
Commissioner  after  the  holding  of  a 
hearing. 

(c)  An  examiner  panel 
recommendation  consists  of  two 
concurring  examiner  votes.  In  the  event 


of  divergent  votes,  the  case  shall  be 
referred  to  another  hearing  examiner  (or 
to  the  Regional  Administrator  in  the 
case  of  a  hearing  conducted  by  a  panel 
of  examiners)  for  another  vote.  If 
concurring  votes  do  not  result  from  such 
a  referral,  the  case  shall  be  referred  to 
any  available  hearing  examiner  until  a 
panel  recommendation  is  obtained. 
•        •        •        •        • 

Edward  R.  ReUly.  Jr., 

Chaiiwan,  US  Parole  Commission. 
|FR  Doc.  94-5610  Filed  3-9-94:  8:45  am) 

BILUNO  COOe  4410-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2616  and  2617 

Distress  Terminations  of  Single" 
Employer  Plans;  Standard 
Terminations  of  Single-Employer  Plans 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule;  correcting 
amendments. 

SUMMARY:  This  document  corrects  the 
Pension  Benefit  Guaranty  Corporation's 
final  rules  on  distress  and  standard 
terminations  of  single-employer  plans 
that  were  published  in  the  Federal 
Register  on  Monday,  December  14.  1992 
(57  FR  59205).  This  action  is  needed  to 
correct  certain  editorial  errors. 
EFFECTIVE  DATE:  )anuary  28,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Renae  R.  Hubbard.  Special 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005, 202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  On  May 
27,  1992,  the  Pension  Benefit  Guaranty 
Corporation  published  a  final  rule 
setting  forth  information  to  be  included 
in  a  notice  of  intent  to  terminate 
("NOIT")  by  plan  administrators  of 
single-employer  plans  undergoing 
standard  terminations  (29  CFR  part 
2617.  subpart  E,  57  FR  22167).  Part  of 
the  information  relates  to  notification  to 
participants  and  beneficiaries  of  the 
insurer  or  insurers  from  whom  the  plan 
administrator  may  purchase  irrevocable 
commitments.  The  PBGC  stated  in  the 
preamble  to  its  final  termination 
regulations  that  it  was  incorporating  the 
provisions  of  that  final  rule  into  both 
the  standard  and  the  distress 
termination  regulations  (57  FR  59206, 
59212,  59213,  59217,  December  14. 
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1992).  In  doing  so.  the  PBGC 
inadvertently  omitted  certain  provisions 
permitting  use  of  a  list  of  insurers.  This 
fmal  rule  corrects  those  omissions. 

List  of  Subjects  in  20  CFR  Parts  2616 
and  2617 

Employee  benefit  plans.  Pension 
insurance,  Pensions,  Reporting 
requirements. 

Accordingly.  29  CFR  parts  2616  and 
2617  are  corrected  as  follows: 

PART  261 6— DISTRESS 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

1.  The  authority  citation  for  part  2616 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(bU3).  1341. 
i:)44. 

2.  Paragraph  (d)(4)  of  §2616.27  is 
corrected  to  read  as  follows: 

§  2616.27    Notices  of  benefit  distribution. 

■         •         •         •         « 

(d)  Form  and  content  of  notices. 

•  •   • 

(4)  If  distribution  of  benefits  under  the 
plan  may  be  wholly  or  partially  by  the 
purchase  of  irrevocable  commitments 
from  an  insurer — 

(i)  The  name  and  address  of  the 
insurer  or  insurers  from  whom,  or  (if  not 
then  known)  the  insurers  from  among 
whom,  the  plan  administrator  intends  to 
purchase  the  irrevocable  commitments; 
or 

(ii)  If  the  plan  administrator  has  not 
identified  an  insurer  or  insurers  at  the 
time  the  notice  of  distribution  is  issued, 
a  statement  that  the  affected  party  to 
whom  the  notice  is  directed  will  be 
notified  at  a  later  date  (but  no  later  than 
45  days  before  the  date  of  distribution, 
as  defined  in  §  2616.2)  of  the  name  and 
address  of  the  insurer  or  insurers  from 
whom,  or  (if  not  then  known)  the 
insurers  from  among  whom,  irrevocable 
commitments  may  be  purchased. 

•  •        •        •        • 

3.  Paragraph  (e)(l)(ii)  of  §  2616.27  is 
corrected  by  inserting  "(or  from  among 
whom)"  after  "whom"  and  before  "he  or 
she". 

PART  2617— STANDARD 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2617 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1341. 
1344 

5.  Paragraph  (d)(9)  of  §2617.22  is 
(  orrec;ted  to  read  as  follows: 

§  2617.22    Notice  of  intent  to  tenmlnate. 


id)  Contents  of  notice.  '  *  * 

(9)  If  distribution  of  benefits  under  the 
plan  may  be  wholly  or  partially  by  the 
purchase  of  irrevocable  commitments 
from  an  insurer — 

(i)  The  name  and  address  of  the 
insurer  or  insurers  from  whom,  or  (if  not 
then  known)  the  insurers  from  among 
whom,  the  plan  administrator  intends  to 
purchase  the  irrevocable  commitments; 
or 

(ii)  If  the  plan  administrator  has  not 
identified  an  insurer  or  insurers  at  the 
time  the  notice  of  intent  to  terminate  is 
issued,  a  statement  that — 

(A)  Irrevocable  commitments  may  be 
purchased  from  an  insurer  to  provide 
some  or  ail  of  the  benefits  under  the 
plan, 

(B)  The  insurer  or  insurers  have  not 
yet  been  identified,  and 

(C)  Affected  parties  will  be  notified  at 
a  later  date  (but  no  later  than  45  days 
before  the  date  of  distribution,  as 
defined  in  §2617.2)  of  the  name  and 
address  of  the  insurer  or  insurers  from 
whom,  or  (if  not  then  known)  the 
insurers  from  among  whom,  the  plan 
administrator  intends  to  purchase  the 
irrevocable  commitments; 

•        •        •        *        * 

6.  Paragraph  (e)(l)(ii)  of  §2617.22  is 
corrected  by  inserting  "(or  from  among 
whom)"  after  "whom"  and  before  "he  or 
she". 

Issued  in  Washington,  DC  this  28th  day  of 
February  1994. 
Martin  Slate. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
IFR  Doc.  94-S429  Filed  3-9-94:  8:45  ami 

BILUNO  CO0€  7708-Ot-M 


POSTAL  SERVICE 

39  CFR  Part  20 

Amendment  of  International  Mail 
Manual  Subchapter  790 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  is  adopting 

amendments  of  International  Mail 

Manual  Subchapter  790  to  clarify  when 

a  mailing  in  a  foreign  country  is  by  or 

on  behalf  of  a  United  States  resident  for 

purposes  of  collecting  United  States 

domestic  postage  and  to  authorize  the 

collection  of  United  States  domestic 

postage  on  certain  mail  posted  in  a 

foreign  country  by  or  on  behalf  of 

persons  who  do  not  reside  in  that 

country. 

EFFECTIVE  DATE:  12:01  a.m..  March  10, 

1994. 

F0«  FURTHER  INFORMATION  CONTACT: 


Walter  J.  Grandjean,  (202)  268-5180. 
SUPPLEMENTARY  INFORMATION:  On  April 
28,  1993,  the  Postal  Service  published 
in  the  Federal  Register  (58  FR  25959)  a 
proposed  rule  that  would  amend 
Subchapter  790  of  the  International  Mail 
Manual  to  clarify  when  mail  is  posted 
in  a  foreign  country  is  by  or  on  behalf 
of  a  United  States  resident  (.^BA  remail) 
for  purposes  of  collecting  United  States 
domestic  postage.  The  proposed  rule 
would  also  authorize  the  Postal  Service 
to  collect  United  States  domestic 
postage  on  certain  mailings  posted  in 
countries  with  which  the  Postal  Service 
has  not  negotiated  cost-based  terminal 
dues  arrangements  by  or  on  behalf  of 
persons  who  reside  in  countries  with 
which  the  Postal  Service  has  negotiated 
cost-based  terminal  dues  arrangements 
(ABC  remail).  The  Post  Service 
proposed  a  broad  definition  of  United 
States  resident  that  would  allow  it  to 
collect  United  States  domestic  postage 
on  mailings  posted  in  another  country 
not  only  by  firms  or  entities  organized 
in  the  United  States,  but  also  by  firms 
or  entities  organized  under  the  laws  of 
other  countries  when  there  was  a 
substantial  connection  between  such 
firms  or  entities  and  individuals  or 
firms  in  the  United  States.  The  Postal 
Service  also  proposed  to  define  when  a 
mailing  was  by  or  on  behalf  of  a  United 
States  resident  as  those  mailings  in 
which  a  United  States  resident  seeks  or 
expects  to  receive  an  economic 
advantage.  The  Postal  Sen'ice  also 
proposed  a  definition  of  resident  of  a 
country  with  which  the  Postal  Service 
has  cost-based  terminal  dues 
arrangements  and  a  definition  of  when 
a  mailing  was  by  or  on  behalf  of  such 
a  resident.  Comments  were  due  on  or 
before  June  1.  1993.  and  ten  comments 
were  received  by  that  date.  Of  those 
comments,  six  opposed  and  four 
supported  the  proposed  rule.  In  view  of 
the  comments,  the  Postal  Service  has 
decided  to  adopt  the  proposed  rule  with 
amendments  to  take  into  account  some 
of  the  criticisms  of  the  proposal. 

Legal  Authority 

One  commenter.  an  association  of 
companies  that  compete  with  the  Postal 
Service,  asserts  that  this  rulemaking 
violates  the  separation  of  powers  and 
due  process  principles  of  the 
Constitution  because  the  rule  would 
regulate  companies  that  compete  with 
the  Postal  Service.  The  Postal  Service 
disagrees.  The  commenter  cited  no  cases 
or  other  authority  to  support  its 
assertion,  and  the  Postal  Service  is  not 
aware  of  any  authority  which  would 
support  such  an  assertion.  Moreover, 
the  rule  does  not  regulate  competitors  of 
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the  Postal  Service  v.ho  do  not  use  the 
Postal  Service's  services,  but  only 
specifies  when  mailers  must  pay  U.S. 
domestic  postage  to  secure  delivery  of 
their  mail.  Mailers  can  continue  to  use 
remailers  and  can  deposit  their  mail  in 
any  country  they  choose.  They  will  be 
required,  however,  to  pay  the  full  cost 
of  the  ser\'ices  they  obtain  from  the 
Postal  Service. 

Two  commenters,  a  competitor  of  the 
Postal  Service  and  the  association  of 
competitors,  assert  that  the  proposed 
rule  violates  the  Postal  Reorganization 
Act  because  it  would  extend  the 
application  of  the  Private  Express 
Statutes  beyond  the  United  States  and  to 
mailable  matter  other  than  letters.  These 
commenters  also  assert  that  the 
proposed  rule  would  either  impose  the 
Postal  Service's  bilateral  cost -based 
terminal  dues  arrangements  on  third 
countries  or  boycott  mail  from  non-cost- 
based  terminal  dues  countries  unless 
the  mailer  agreed  to  pay  United  States 
domestic  postage.  They  further  assert 
that  the  Postal  Service  is  not  authorized 
to  adopt  an  interpretation  of  the 
Universal  Postal  Convention  without 
the  approval  of  the  President.  The  Postal 
Service  disagrees. 

The  proposed  rule  would  not  extend 
the  territorial  reach  of  the  Private 
Express  Statutes.  The  Private  Express 
Statutes.  18  U.S.C.  1694-99.  39  U.S.C. 
601-06.  generally  prohibit  the  private 
carriage  of  letters  on  post  routes  without 
paying  postage.  There  are  exceptions  to 
this  prohibition,  and  the  Postal  Service 
has  suspended  the  prohibition  in  some 
cases,  eg  .  for  extremely  urgent  letters 
and  for  outbound  international  remait. 
39  CFR  320.6.  320.8. 

The  proposed  rule  would  not  require 
that  anything  be  sent  by  mail,  or  that 
United  States  postage  be  paid  on  non- 
letter  mail  sent  by  a  private  carrier.  It 
simply  prescribes  when  United  States 
postage  must  be  paid  to  the  Postal 
Service  when  the  mailer  chooses  to  use 
the  Postal  Service  to  deliver  items  in  the 
United  States.  Mailers  are  free,  subjecl 
to  the  internal  legislation  of  the 
countries  where  they  afe,  to  use  any 
carrier  they  want  for  both  letter  and 
non-letter  mailable  matter.  The  Private 
Express  Statutes  would  come  into  play 
only  when  a  mailer  chooses  to  send 
letters  to  the  United  States  via  a  private 
carrier.  When  those  letters  arrive  in  the 
United  States,  unless  they  come  within 
an  exception  or  suspension  of  the 
Statutes,  they  must  be  entered  into  the 
mails  or  have  United  Stales  postage 
affixed.  That  is  entirely  different  from 
the  requirement  in  this  rule  that  U.S. 
domestic  postage  be  paid  on  matter 
entering  the  United  States  through  the 
international  mail  system  and  which  is 


tendered  to  the  Postal  Service  for 
delivery  by  choice. 

The  proposed  rule  would  not  impose 
bilateral  terminal  dues  arrangements  on 
third  countries  nor  would  it  constitute 
a  boycott  of  mail  from  countries  with 
which  the  Postal  Service  does  not  have 
cost-based  terminal  dues  arrangements. 
The  rule  does  not  alter  the  terms  under 
which  the  Postal  Service  exchanges  mail 
with  any  other  countr>'.  Countries  that 
are  part  of  the  UPU  terminal  dues 
system  will  continue  to  pay  UPU 
terminal  dues.  Mail  from  those 
countries  will  continue  to  be  accepted 
and  processed,  except  for  mail  posted 
by  or  on  behalf  of  mailers  who  reside  in 
the  United  States  or  one  of  tlie  countries 
with  which  the  Postal  Service  has  cost- 
based  terminal  dues  arrangements.  That 
mail  will  be  held  for  postage  or  returned 
as  authorized  by  Article  25  of  the 
Universal  Postal  Convention 
(Washington  1989). 

The  Postal  Service  is  not  required  to 
obtain  the  approval  of  the  President  to 
adopt  this  rule.  Section  407  of  title  39, 
United  States  Code,  provides  in 
pertinent  part.  "The  decisions  of  the 
Postal  Service  construing  or  interpreting 
the  provisions  of  any  treaty  or 
convention  which  has  been  or  may  be 
negotiated  and  concluded  shall,  if 
approved  by  the  President,  be 
conclusive  on  all  officers  of  the 
Government  of  the  United  States."  This 
provision  does  not  limit  the  authority  to 
adopt  regulations,  39  U.S.C.  401(2).  but 
establishes  the  conditions  under  which 
any  interpretation  of  a  postal 
convention  will  be  binding  on  all 
officers  of  the  Government.  Indeed,  the 
absence  of  Presidential  approval  does 
not  make  the  Postal  Service's 
interpretation  invalid,  it  merely  leaves 
open  the  possibility  that  there  might  be 
a  disagreement  with  some  other 
interested  agency.  Presidential  approval 
simply  provides  a  mechanism  for 
resolving  disagreements  in  favor  of  the 
Postal  Service. 

One  commenter  asserted  that  the 
proposed  rule  would  impermissibly 
extend  the  territorial  jurisdiction  of  the 
Postal  Service  and  could  cause  conflicts 
between  it  and  the  internal  legislation  of 
other  countries  in  which  mailers  are 
present.  The  Postal  Service  di.sagrees. 
The  basis  of  the  proposed  rule  is  Article 
25  of  the  Universal  Postal  Convention. 
That  article  authorizes  postal 
administrations  to  collect  domestic 
postage  on  certain  international  mail 
and  the  decline  to  deliver  certain 
international  mail.  Thus,  the  proposed 
rule  is  not  based  on  domestic  law  alone, 
but  is  ba.sed  on  an  international 
agreement  to  which  virtually  all 
countries  adhere.  That  is  far  different 


from  the  case  of  purporting  to  apply 
domestic  legislation  to  conduct  outside 
the  United  States.  That  the  Postal 
Service  has  decided  to  apply  Article  25 
selectively  to  avoid  interference  with 
mailers'  decisions  which  do  not 
adversely  affect  it  does  not  change  the 
application  of  Article  25  into  an 
extraterritorial  extension  of  United 
States  jurisdiction. 

One  commenter  asserts  that  the 
proposed  rule  exceeds  the  authority 
given  by  Article  25  because  the 
proposed  rule  would  allow  the  Postal 
Service  to  collect  domestic  postage  on 
remail  posted  in  a  country  other  than 
the  country  where  the  mailer  resides, 
and  Article  25  provides  only  that  postal 
administrations  "shall  not  be  bound  to 
accept,  forward,  or  deUver"  such  mail 
and  "may  send  back  such  items  to 
origin  or  return  them  to  the  senders 
without  repaying  the  prepaid  charge." 
This  comment  is  accurate  insofar  as 
there  is  no  express  authorization  to 
collect  domestic  postage  on  ABC  remail 
as  there  is  for  ABA  remail.  However,  the 
Postal  Service  does  not  believe  that  the 
absence  of  an  express  authorization 
precludes  it  from  providing  mailers  an 
alternative  that  can  be  much  less 
onerous  than  returning  the  mail  to 
origin.  The  purpose  of  Article  25  and 
IMM  790  is  not  to  punish  remail  per  se, 
or  for  that  matter,  disrupt  commercial 
activities  via  the  mails.  As  viewed  by 
the  Postal  Service,  Article  25  is 
intended  to  ensure  that  postal 
administrations  receive  appropriate 
compensation  for  the  services  they 
render.  Returning  mail  to  origin  can  take 
time,  and  the  mail  being  returned  may 
be  time  sensitive.  The  mailer  may  also 
have  invested  more  in  a  mailing  than 
the  postage  that  has  been  or  will  have 
to  be  paid.  In  these  cases,  the  option  of 
securing  delivery  by  paying  United 
States  domestic  postage  can  be  much 
more  desirable  than  incurring  the 
expense  of  waiting  for  the  mail  to  come 
back,  preparing  the  mail  for  posting  in 
a  third  country,  and  paying  new  postage 
to  a  third  postal  administration. 
Moreover,  since  United  States  domestic 
postage  rates  are  among  the  lowest  in 
the  world,  there  is  some  li,;elihood  that 
the  mail  would  simply  come  back  to  the 
United  States  prepared  as  United  States 
mu.i.  This  being  the  case,  there  appears 
to  be  no  good  reason  to  require  mailers 
to  incur  the  additional  expense  of  re- 
preparing  the  mail,  shipping  it  to  the 
United  States  or  some  other  countrj'. 
and  then  paying  new  postage. 

One  commenter  asserts  that  the 
proposed  rule  would  be  a  repudiation  of 
the  Universal  Postal  Convention's  basic 
terminal  dues  arrangements.  The  Postal 
Service  disagrees.  The  Convention 
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contains  bolh  terminal  dues  provisions 
and  Article  25  which  authorizes 
administrations  not  to  accept  or  deliver 
ABA  or  ABC  remail.  As  both  those 
provisions  are  in  the  Convention,  they 
must  be  understood  as  being  consistent 
with  one  another.  In  this  respect,  the 
existence  of  Article  25  is  a  recognition 
that  terminal  dues  arrangements  that  are 
appropriate,  and  even  essential,  for  the 
efficient  exchange  of  mails  between 
many  countries  can  be  unfairly 
exploited  for  individual  gain. 
Enforcement  of  Article  25  is  not  a 
repudiation  of  the  terminal  dues  system, 
it  is  a  recognition  of  a  vulnerability  that 
permits  administrations  to  protect 
themselves  and  their  customers  from 
unfair  exploitation. 

One  commenter  asserts  that  the  Postal 
Service  is  not  exempt  from  the 
Administrative  Procedures  Act  (APA) 
and  that  the  Supreme  Court  has  rejected 
the  Postal  Service's  claim  to  be  exempt 
from  the  APA.  The  Postal  Service 
disagrees.  Section  410  of  title  39.  United 
States  Code,  provides  expressly  that 
"Except  as  provided  by  subsection  (b)  of 
this  section,  and  except  as  otherwise 
provided  in  this  title  •   *   *  no  Federal 
law  dealing  with  public  or  Federal 
contracts,  property,  works,  officers, 
employees,  budgets,  or  funds,  including 
the  provisions  of  chapters  5  and  7  of 
title  5.  shall  apply  to  the  e.xercise  of  the 
powers  of  the  Postal  Service."  39  U.S.C. 
410(a).  This  language  plainly  exempts 
the  Postal  Service  from  the  APA.  which 
is  in  chapters  5  and  7  of  title  5.  In 
subsection  (b)  of  section  410.  only 
sections  552  (public  information).  552a 
(records  about  individuals).  552b  (open 
meetings)  of  title  5  are  made  applicable. 
Elsewhere  in  title  39.  only  section  3001 
makes  the  APA  applicable  to  the  Postal 
Service  and  then  only  for  mailability 
proceedings.  Thus,  nothing  in  the 
statute  makes  the  APA  applicable  to  this 
rulemaking.  As  for  the  Supreme  Court, 
in  the  case  mentioned  by  the 
commenter.  Air  Courier  Conference  of 
America  v.  American  Postal  Workers 
Union,  the  Court  did  not  rule  on  the 
merits  of  whether  the  Postal  Service  was 
subject  to  the  APA.  but  refused  to 
consider  an  argument  based  on 
exemption  from  the  .\PA  because  that 
argument  had  not  been  presented  to  the 
court  below.  Not  considering  an 
argument  is  far  different  from 
considering  an  argument  and  rejecting 
it. 

Defmition  of  United  States  Resident 
and  of  Other  Country  Resident 

Several  commenters  assert  that  the 
proposed  rule,  insofar  as  it  attempts  to 
elaborate  criteria  for  determining 
whether  a  firm  or  business  is  resident  in 


the  United  States  in  terms  of  the 
f>ercentage  of  ownership  of  that  firm  or 
business  by  persons  who  reside  in  the 
United  States  or  by  other  firms  or 
organizations  incorporated  or  organized 
in  the  United  States,  is  unreasonable 
and  that  it  is  too  broad  and  could  result 
in  legitimate  international  mailings 
having  to  pay  twice  or  having  to  pay  a 
different  compensation  rate  than  the  one 
they  are  entitled  to  under  the  Universal 
Postal  (UPU)  Convention.  They  further 
assert  that  it  is  ambiguous,  that  it  would 
require  a  knowledge  of  corporate 
information  which  would  be  too 
burdensome  for  a  foreign  private  carrier 
or  postal  administration  to  ascertain, 
that  it  would  have  adverse 
consequences  operationally  and  for 
customers,  that  efforts  to  apply  the  rule 
will  lead  to  arbitrary  actions  and 
disputes,  and  that  it  would  erect  a  trade 
barrier.  Similar  objections  are  raised 
regarding  the  application  of  such 
percentage  of  ownership  criteria  to 
determine  the  resident  status  of  a  sender 
in  another  country.  In  response  to  these 
views,  the  Postal  Service  is  eliminating 
the  percentage  of  ownership  criteria 
from  its  proposed  rulemaking. 

Trade  Policy 

Two  commenters  have  asserted  that 
the  proposed  rule  is  contrary  to  U.S. 
trade  interests  and  anti-competitive  and 
that  the  European  Commission  has 
recently  started  proceedings  against 
enforcement  of  Article  25.  One  of  the 
commenters  has  asserted  that  Article  25 
itself  is  an  anti-competitive,  market- 
allocation  scheme.  The  Postal  Service 
does  not  agree  with  these  assertions. 
These  commenters  have  also  asserted 
that  President  Reagan  had  instructed  the 
Postal  Service  not  to  apply  UPU 
Convention  Article  25(4)  in  an  anti- 
competitive manner.  The  Postal  Service 
does  not  consider  the  proposed  rule  to 
be  inconsistent  with  the  position 
President  Reagan  communicated  to  the 
Postal  Service  or  to  be  anti-competitive. 
First,  the  Postal  Service  sees  no 
inconsistency  between  U.S.  trade 
interests  and  its  own  efforts  to  assure 
that  it  is  fairly  and  adequately 
compensated  for  the  costs  of  handUng 
mail  from  other  countries.  It  would  not 
agree  with  the  implication  that  remail 
companies,  which  target  a  specific, 
high-density  type  of  mailing  for  their 
services,  are  entitled  to  subsidized, 
below-cost  delivery  of  their  mailings  by 
postal  administrations  or  that  efforts  to 
assure  adequate  compen.sation  for  the 
cost  of  delivery  of  such  mailings  are 
anti-competitive.  To  the  extent  that 
remail  companies  depend  upon  such 
below-cost  delivery  for  the  services  they 
offer,  they  are  engaged  in  an  abuse  of 


the  international  mail  system  and  of 
U.S.  mailers  whose  pavements  in  effect 
subsidize  such  services.  Article  25 
permits  postal  administrations  to  take 
action  which,  rather  than  being  anti- 
competitive, serves  to  protect 
themselves  against  such  abuse.  To  the 
extent  that  private  carriers  provide  end- 
to-end  delivery  services.  Article  25 
simply  does  not  apply  to  their  activities. 
Furthermore,  the  contention  that  the 
European  Commission  is  proceeding 
against  enforcement  of  Article  25  is 
ambiguous.  The  manner  in  which 
actions  were  taken  by  some  European 
administrations  in  the  past  has  been 
challenged  by  the  European 
Commission.  However,  there  are  postal 
administrations  in  Europe,  such  as  the 
German  postal  administration,  which 
are  now  aggressively  applying  Article  25 
and  these  actions  are  not  being 
challenged  by  the  European 
Commission. 

Improvements  in  the  Terminal  Dues 
System 

Three  commenters  assert  that  the 
Postal  Service  should  deal  with  the 
problem  of  uneconomic  remail  by 
correcting  the  flaws  of  the  UPU  terminal 
dues  system  instead  of  taking 
administrative  action.  The  Postal 
Service  agrees  that  the  best  way  of 
dealing  with  uneconomic  remail  would 
be  to  correct  the  flaws  of  the  terminal 
dues  system,  but  it  has  concerns  about 
whether  the  186  member  countries  of 
the  Universal  Postal  Union,  many  of 
which  have  a  vested  interest  in  the 
current  structure,  can  agree  on  a  system 
that  will  adequately  solve  the  problem. 

The  Postal  Service  is.  nevertheless, 
working  to  establish  a  fully  cost-based 
terminal  dues  system,  that  is.  a  system 
to  cover  the  specific  costs  of  each 
delivering  postal  administration  which 
agrees  to  participate  in  the  new  system, 
thus  providing  fair  and  equal 
reimbursement  for  delivery  services 
regardless  of  where  mail  is  entered  in 
the  new  system  by  participating 
administrations.  Fewer  than  thirty 
industrialized  countries,  however,  have 
an  interest  in  developing  such  a  system. 
Although  these  countries  have  made 
progress  in  achieving  consensus  on  the 
requirements  for  and  operation  of  such 
a  system,  the  problem  of  "unequal 
access"  is  likely  to  be  exacerbated.  The 
majority  of  countries  which  will 
continue  to  apply  a  simplified,  lower- 
rate  LTU  system  in  all  their  mail 
exchanges  will  have  more  favorable 
access  to  the  industrialized  countries 
participating  in  the  cost-based  system 
than  the  industrialized  countries  will 
have  with  each  other. 
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To  permit  a  new  counlA-specific 
cost-based  system  to  operate  equitably 
and  without  the  unfair  arbitrage 
experienced  between  the  current  cost- 
related  system  and  the  UPU  terminal 
dues  system  would  require  a  majority  of 
the  member  countries  of  the  Universal 
Postal  Union  to  agree  either  to  a  global 
country -specific  cost-based  terminal 
dues  system  or  to  an  interface  or 
"bridge"  arrangement  between  the 
simpler  UPU  terminal  dues  system  and 
the  country-specific  cost-based  system. 
In  con«idering  the  difficulties  of 
persuading  the  UPU  of  the  market- 
infiuenced  reasons  for  cost-based 
terminal  dues,  it  should  be  noted  that  a 
majority  of  UPU  member  countries, 
many  of  which  are  developing 
countries,  would  lose  significant 
terminal  dues  revenues  under  a  country- 
specific  cost-based  system  which  would 
require  payment  of  higher  prices  for 
delivery  services  to  the  industrialized 
countries  and  lower  prices  for  the  same 
services  to  approximately  160  other 
countries. 

Despite  the  obstacles,  the  Postal 
Ser\'ice  is  working  toward  the  adoption 
at  UPU  Congress  of  proposals  which,  if 
approved,  will  significantly  reduce  the 
flaws  in  the  current  terminal  dues 
system.  Although  the  Postal  Service  is 
optimistic  about  the  adoption  of  some  of 
these  proposals,  it  has  only  one  of 
approximately  186  votes  at  LTU 
Congress  and  cannot  guarantee  the 
outcome. 

Furthermore,  the  Postal  Ser\  ice  is 
obligated  to  comply  w  fth  the  terms  of 
the  Acts  of  the  Universal  Postal  Union 
currently  in  effect.  Outside  of  the 
framework  of  these  Acts,  the  Postal 
Ser\'ice  can  negotiate  other  terminal 
dues  arrangements  only  with  the 
agreement  of  another  country  or  group 
of  countries;  it  cannot  impose  a 
particular  cost-based  terminal  dues 
arrangement  on  other  countries  nor  can 
it  unilaterally  impose  a  particular  level 
of  terminal  dues  on  inbound 
international  mail. 

The  UPU  meets  in  Congress  every  five 
years,  and  the  next  opportunity  to 
achieve  the  agreement  necessary  to 
implement  an  equitable  and  fully  cost- 
based  terminal  dues  system  among  the 
industrialized  countries  will  arise  at  the 
Seoul  Congress  in  late  1994.  The  Acts  of 
the  Universal  Postal  Union  adopted  at 
that  Congress  will  take  effect  in  1996. 

In  the  meantime,  therefore,  the 
application  of  the  proposed  rule  is  the 
only  means  of  providing  protection 
against  the  abuse  of  the  current  terminal 
dues  system. 


Administration  of  Proposed  Rule 

One  commenter  asserted  that 
enforcement  of  the  rule  is  bound  to  be 
arbitrary  and  capricious,  that  it  cannot 
be  strictly  enforced  without  incurring 
excessive  costs,  and  that,  if  selectively 
enforced,  it  would  be  enforced  only 
against  competitors  of  the  Postal 
Serv  ice.  The  Postal  Service  disagrees 
with  this  assertion.  The  elimination  of 
the  criteria  for  determining  resident 
status  which  relates  to  percentage  of 
ownership  will  simplify*  enforcement 
activity.  Although  excessive  costs  might 
be  incurred  if  one-hundred  percent 
effectiveness  were  required, 
enforcement  can  still  be  undertaken  in 
a  sufficiently  vigorous  and  cost-effective 
manner  to  maintain  a  credible  deterrent 
to  abuse  of  the  system.  Furthermore,  the 
effort  to  distinguish  so-called 
competitors  from  non-competitors 
engaged  in  efforts  to  evade  fair  payment 
of  deliver)'  costs  would,  even  if  it  were 
possible,  certainly  lead  to  excessive 
administrative  costs  and  be  self- 
defeating.  As  the  purpose  of  the  rule  is 
solely  to  assure  fair  and  adequate 
reimbursement  of  delivery  costs,  there  is 
no  incentive  to  make  such  an  effort. 

One  commenter  asserts  that  there  has 
been  no  independent  verification  that 
UPU  terminal  dues  do  not  adequately 
compensate  the  Postal  Service  for  its 
expense  in  delivering  foreign-origin 
mail  and  that  participation  in  a  study  of 
international  costs  and  revenues  by  the 
Postal  Rate  Commission  should  be  a 
prerequisite  to  implementing  the 
proposed  rule.  The  Postal  Service 
disagrees.  The  Postal  Ser\'ice  alone  is 
responsible  international  mail  services, 
and  there  is  no  legal  requirement  that  its 
determinations  be  subject  to  verification 
by  any  other  agency.  The  Postal  Rate 
Commission,  in  particular,  has  no 
jurisdiction  over  international  rates  or 
services,  so  any  study  conducted  by  the 
Commission  would  have  no  legal 
significance.  The  Postal  Ser\'ice  has 
concluded  that  the  proposed  rule,  as 
amended,  would  benefit  users  of  United 
States  mail.  No  persuasive  reason  has 
been  put  forward  why  implementation 
of  that  rule  should  be  deferred  while  an 
agency  with  no  responsibility  for 
international  ser\'ices  conducts  a  cost 
study  that  would  have  no  legal 
significance.  Accordingly,  the  Postal 
Ser\'ice  will  not  defer  implementation  of 
the  proposed  rule. 

One  commenter  asserts  that  the  Postal 
Service  has  offered  no  data  on  the  losses 
against  which  the  proposed  rule  would 
provide  protection  and  no  support  of 
the  need  for  such  a  rulemaking.  The 
assertion  that  the  Po.stal  Service  has  not 
attempted  to  precisely  quantify  all 


losses  is  correct  as  far  as  it  goes. 
However,  based  upon  mailings  already 
found  to  be  in  violation  of  Subchapter 
790  and  upon  the  continuing  nature  of 
these  activities,  the  Postal  Service 
considers  that  it  has  an  adequate  basis 
for  its  estimate  that  it  has  already 
suffered  significant  losses  and  for  its 
judgment  that  it  will  continue  to  incur 
such  losses  unless  more  effective 
remedial  action  is  taken.  Therefore,  by 
giving  the  sender  the  option  of  either 
paying  domestic  postage  to  secure 
delivery  or  accepting  their  return  to 
origin,  such  losses  can  be  avoided  or 
significantly  reduced. 

One  commenter  asserted  that,  under 
the  proposed  rule,  the  Postal  Service 
could  decide  at  its  own  discretion 
whether  mail  was  of  legitimate 
international  origin  or  whether  it  should 
have  been  entered  as  domestic  mail  and 
that  it  could  make  such  decisions 
without  prior  consultation  with 
regulators,  other  postal  administrations. 
or  other  administrative  bodies.  The 
Postal  Service  agrees  that  it  will  exercise 
its  own  discretion  in  implementing  the 
proposed  rule,  but  disagrees  with  any 
implication  that  this  will  be  done  in  an 
arbitrary'  manner  and  without 
opportunity  for  consultation.  The  Postal 
Service  considers  the  exercise  of  this 
responsibility  to  be  fully  consistent  with 
its  statutory  authority  and  responsibility 
to  assure  that  it  is  appropriately  and 
adequately  compensated  for  the  costs  of 
the  services  it  provides.  The  purpose  of 
the  proposed  rule  is  to  provide  senders 
and  foreign  postal  administrations  with 
information  about  Postal  Service 
enforcement  activities  which  will  help 
assure  that  mailings  comply  with  Postal 
Service  regulations  and  are  not  subject 
to  such  decisions.  It  is  the  responsibility 
of  the  sender  to  be  informed  about  these 
regulations  and  to  comply  with  them. 
The  elimination  of  the  percentage  of 
ownership  criteria  should  simplify 
compliance  with  these  Postal  Service 
regulations.  If  the  sender  or  a  foreign 
postal  administration  remains  uncertain 
about  whether  a  mailing  complies  with 
Postal  Service  regulations,  then  it  is  the 
responsibility  of  the  sender  or  the 
foreign  postal  administration  to  consult 
with  the  Postal  Service  in  advance  of 
the  mailing.  In  any  event,  when  the 
Postal  Service  determines  that  it  is 
appropriate  to  apply  the  proposed  rule, 
it  will  attempt  to  consult  with  the 
sender  and  to  give  the  sender  an 
opportunity  to  pay  the  required 
domestic  postage  or  to  explain  why  the 
mailing  should  be  delivered  without 
such  payment.  The  sending 
administration  will  then  also  have  an 
opportunity  to  comment  on  the 
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enforcement  of  the  rule  by  the  Postal 
Service. 

One  commenter  asserts  that  the 
proposed  rule  is  inconsistent  with  the 
policy  of  allowing  outbound  rcmail 
from  the  United  States,  that  it  would 
deny  to  foreign  firms  the  opportunities 
for  rcmail  to  the  United  States  that  the 
Postal  Service  allows  to  firms  in  the 
United  States,  that  it  does  not  take  into 
account  remailing  opportunities  to  the 
United  States  "between  countries  not 
listed  in  Exhibit  792.1."  that,  if  adopted 
by  other  countries,  the  rule  would 
eliminate  the  possibility  of  sending 
"prepaid  mailshots"  from  the  country  of 
choice  of  the  sender,  and  that  the 
proposed  ruling  would  disturb  the 
climate  for  estabhshing  cost-based 
terminal  dues.  The  Postal  Service 
disagrees  with  these  assertions,  at  least 
to  the  extent  that  they  refer  to  mailings 
for  which  the  country  of  destination 
will  be  adequately  compensated  for  its 
delivery  costs.  It  is  true  that  the 
suspension  of  the  Private  Express 
Statutes  for  outbound  international  mail 
will  permit  private  deUvery  services, 
including  remail  companies,  to  carry 
mail  to  other  countries  without  Postal 
Service  constraint.  In  such 
circumstances,  however,  the  Postal 
Service  itself  incurs  no  costs  and  suffers 
no  cost  disadvantage.  The  purpose  of 
the  proposed  rule  is  to  provide 
protection  only  in  those  circumstances 
where  the  Postal  Ser\ice  does  incur 
costs  and  would  suffer  a  cost 
disadvantage.  Furthermore,  the  fact  that 
Postal  Service  has  suspended  its  owTi 
Private  Express  Statutes  with  respect  to 
outbound  international  mail  does  not 
mean  that  private  delivery  services  or 
romail  companies  are  not  subject  to  the 
corresponding  statutes  of  other 
countries  or  to  the  actions  which  other 
postal  administrations  may  take  to 
enforce  Article  25  or  to  assure  adequate 
compensation  for  the  delivery  of  mail 
from  senders  in  the  United  States  sent 
indirectly  by  way  of  third  countries 
providing  access  to  the  international 
mail  system  at  below-cost  postage  rates. 
With  respect  to  remail  opportunities  to 
the  United  States  "between  countries 
not  listed  in  E.xhibit  792.1,"  as  long  as 
the  sender  is  a  resident  of  such  a 
country,  the  Postal  Service  suffers  no 
cost  disadvantage  for  such  mailings. 
With  respect  to  the  threat  to  "prepaid 
mailshots"  from  the  country  of  choice  of 
the  sender,  there  is  no  threat  to  "prepaid 
mailshots"  as  long  as  there  has  been  no 
evasion  of  the  payment  to  the  delivering 
country  of  appropriate  postage  rates  or 
terminal  dues.  With  respect  to  the 
assertion  that  the  proposed  rule  would 
disturb  tlie  climate  for  establishing  cost- 


based  terminal  dues,  the  Postal  Service 
is  of  the  view  that  such  a  rule  vigorously 
enforced  vsill  strengthen  the  incentive  to 
adopt  a  cost-based  terminal  dues  system 
in  order  to  reduce  the  need  for  such 
enforcement  activity. 

One  commenter  suggested  what  he 
considered  to  be  clarif>'ing  changes  to 
sections  792.31  and  792.32  of  the 
proposed  rule,  which  explain  that  a 
mailing  is  "by  or  on  behalf  of  a  person 
or  firm  who  resides  in  the  United 
States"  or  "by  or  on  behalf  of  a  person 
or  firm  who  resides  in  a  country  listed 
in  Exhibit  792.1"  where  "such  a  person 
or  firm  seeks  or  e.xpects  to  derive 
economic  benefit  or  advantage  from  that 
mailing"  in  relation  to  activities  or  to 
"operations  physically  conducted"  in 
the  United  States  or  in  one  of  the 
countries  fisted  in  Exhibit  792.1.  The 
commenter  suggested  the  addition  of 
"with  respect  to  the  cost  of  postage" 
after  "if  such  a  person  seeks  or  expects 
to  derive  economic  benefit  or  advantage 
from  that  mailing"  to  clarify  that  the 
economic  benefit  is  with  respect  to  the 
cost  of  the  postage  for  the  mailing  and 
not  because  of  the  content  of  the 
mailing.  The  Postal  Ser\'ice  has  not 
adopted  this  suggestion  because  the 
"economic  benefit  or  advantage"  noted 
in  §  792.31  and  792.32  refers  to  the 
gains  which  are  the  result  of  the 
addressees  response  to  the  mailings 
expected  by  the  person  or  firm  engaged 
in  the  mailing  and  not  gain  which  result 
from  avoiding  the  cost  of  postage. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations,  international  postal 
services. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407.  408. 

2.  Chapter  7  of  the  International  Mail 
Manual  is  amended  by  revising  section 
790  to  read  as  follows: 

CHAPTER  7— TREATMENT  OF 
INBOUND  MAIL 


790  Items  Mailed  Abroad  by  or  on  Behalf 
of  Senders  In  the  U.S.  and  Certain  Other 
Countries. 

791  Postage  Payment  Required. 

Payment  of  United  States  postage  is 
required  to  secure  delivery  of  mail 


described  in  792  under  the  following 
circumstances: 

a.  The  maifing  is  by  or  on  behalf  of 
a  person  or  firm  that  resides  in  the 
Llnited  States  and  the  foreign  rate  of 
postage  applied  to  such  items  is  lower 
than  the  comparable  United  States 
domestic  rate  of  postage,  or  1000  or 
more  such  items  are  mailed  in  a  30  day 
period  regardless  of  whether  the  foreign 
ftostage  is  lower  than  the  comparable 
United  States  postage;  or 

b.  The  maihng  is  by  or  on  behalf  of 
a  person  or  firm  that  resides  in  a 
country  listed  in  Exhibit  792.1,  is  posted 
in  a  country  not  listed  in  Exhibit  792.1, 
and  1000  or  more  items  are  mailed  in 

a  30  day  period. 

792    Mailings  Affected. 

792.1     Special  Conditions.  The 
special  conditions  apply  to  items  of 
mail  which  are  posted  in  foreign 
countries: 

a.  By  or  on  behalf  of  persons  or  firms 
who  reside  in  the  United  States;  or 

b.  By  or  on  behalf  of  persons  or  firms 
who  reside  in  one  of  the  countries  listed 
in  Exhibit  792.1. 

792.2  Residency 

792.21  Criteria  for  U.S.  Residency.  A 
firm  is  a  resident  of  the  United  States  if 
it  meets  the  following  criteria; 

a.  It  has  a  place  of  business  in  the 
United  States;  or 

b.  It  is  incorporated  or  otherwise  in 
the  United  States,  its  territories,  or 
possessions. 

792.22  Criteria  for  Countries  Listed 
in  Exhibit  792.1  A  firm  is  a  resident  of 
a  country  listed  in  Exhibit  792.1  if  it 
meets  the  following  criteria: 

a.  It  has  its  principal  place  of  business 
in  that  country;  or 

b.  It  is  incorporated  or  otherwise  in 
that  country,  its  territories  or 
possessions. 

792.3  By  or  on  Behalf 

792.31  United  States  Resident.  A 
mailing  is  by  or  on  behalf  of  a  person 
or  firm  who  resides  in  the  United  States 
if  such  a  person  or  firm  seeks  or  expects 
to  derive  economic  benefit  or  advantage 
from  that  mailing. 

792.32  Resident  of  a  County  Listed 
in  Exhibit  972.1.  A  mailing  is  by  or  on 
behalf  of  a  person  or  firm  who  resides 
in  a  country  listed  in  E.xhibit  792.1  if 
such  a  person  or  firm  seeks  or  expects 
to  derive  economic  benefit  or  advantage 
from  that  mailing  related  to  operations 
physically  conducted  in  any  of  those 
countries.  These  operations  include,  but 
are  not  limited  to,  selling  goods 
manufactured  in  those  countries  and 
selling  services  provided  in  those 
countries. 
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792.4    Place  of  Business.  A  place  of 
business  in  the  United  States  is  any 
location  in  the  United  States,  its 
territories,  or  possessions  where  a  firm's 
employees  or  agents  regulatory  have 
personal  contact  with  other  individuals 
for  the  purpose  of  conducting  the  firm's 
business.  For  the  purposes  of  this 
section,  a  firm  whose  employees  or 
agents  have  personal  contact  with  others 
for  the  purpose  of  conducting  the  firm's 
business  in  different  places  in  the 
United  States  for  short  periods  of  time, 
e.g..  at  hotels  in  different  cities  for  one 
or  two  days  at  a  time,  has  a  place  of 
business  in  the  United  States  if  the 
aggregate  amount  of  time  spent  in  the 
United  States  is  180  days  or  more 
during  a  one  year  period. 

792.5    Agents,  "rhe  use  of  a  non- 
exclusive agent  in  the  United  States  for 
the  sole  purposes  of  accepting  orders 
and  remissions  for  transmission  to  a 
firm  in  another  country  or  of 
distributing  merchandise  manufactured 
in  another  country  and  shipped  to  the 
United  States  in  bulk  does  not  by  itself 
constitute  establishment  of  a  place  in 
the  United  States. 

793    Advance  Payment  Required. 

793.1  Sample  of  Envelope.  Senders 
affected  by  791  must  submit  a  sample  of 
the  proposed  mailing  (envelope  and 
contents)  with  (1)  a  statement  as  to  the 
number  of  items  to  be  mailed.  (2)  when 
and  where  the  mailing  will  take  place, 
and  (3)  a  check,  made  payable  to  the 
U.S.  Postal  Service,  to  cover  the  amount 
of  the  applicable  U.S.  postage,  to  the: 
Manager,  Business  Mail  Acceptance. 

Customer  Serv  ice  and  Sales.  U.S. 
Postal  Service,  475  L'Enfant  Plaza 
SW..  Washington.  DC  20260-6808. 

793.2  Headquarters  Notification. 
Notification  of  postage  acceptance  and 
approval  of  the  mailing  will  be  given  by 
Headquarters  to  the  sender  and  to  the 
appropriate  U.S.  receiving  exchange 
office.  This  will  permit  the  items  in  the 
mailing  to  go  forvN-ard  to  the  addresses 
without  delay  when  the  items  reach  the 
United  States. 

794    Treatment  it  Advance  Payment  Not 
Made. 

794  1     Return  or  Disposal  of  Items 
Items  may  be  returned  to  origin  or 
disposed  of  in  accordance  with  postal 
regulations  if  U.S.  postage  is  not  paid. 

794.2    Mailings  Received  Without 
Advance  Payment.  A  mailing  subject  to 
791  received  without  advance  payment 
of  U.S.  domestic  postage  will  be  held  at 
the  receiving  exchange  office.  The 
exchange  office  will  report  all  such 
mailings  to  the: 
Manager,  Business  Mail  Acceptance, 

Customer  Seivice  and  Sales.  U.S. 


Postal  Service.  475  L'Enfant  Plaza 
SW..  Washington.  DC  20260-6808. 
Reports  must  contain  (1)  title  and/or 
nature  of  the  items.  (2)  identity  of 
sender.  (3)  number  of  items  detained.  (4j 
weight  of  a  single  item,  (5)  foreign 
postage  paid  per  item,  and  (6)  office  of 
mailing.  The  exchange  office  will  be 
advised  to  release  the  mail  when  the 
applicable  postage  has  been  paid. 

795    Report  of  Mailings. 

Any  mail  appearing  to  be  subject  to 
the  conditions  of  this  subchapter  must 
be  reported  to  Business  Mail 
Acceptance,  at  USPS  Headquarters,  by 
the  U.S.  receiving  exchange  office. 

Exhibit  792.1 
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BILUNG  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
PA-6-1-6244;  FRL-4848-1] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action, 
pursuant  to  section  107(d)  of  the  Clean 
Air  Act  ("the  Act")  to  redesignate  part 
of  Muscatine  County.  Iowa,  from 
attainment  to  nonattainment  for  sulfur 
dioxide  (SO:). 

The  result  of  this  action  is  that  the 
state  of  Iowa  must  submit  an  SOi 
implementation  plan  for  the  Muscatine 
nonattainment  area  to  EPA.  within  18 
months  after  the  effective  date  of  this 
notice,  that  meets  the  requirements  of 
part  D.  Title  I  of  the  Act.  (See  section 
191(a)  of  the  Act.) 

EFFECTIVE  DATE:  This  rule  will  become 
effective  April  11.  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  avail.nble  for 


public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch.  726  Minnesota  Avenue,  Kansas 
City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 
SUPPI.EMENTARY  INFORMATION:  EPA  is 
authorized  to  initiate  the  redesignation 
of  additional  areas  (or  portions  thereof) 
as  nonattainment  for  SOj.  pursuant  to 
section  107(d)(3)  of  the  Acn.  on  the  basis 
of  air  quality  data,  planning  and  control 
considerations,  or  any  other  air  quality 
related  considerations  the  Administrator 
deems  appropriate.  As  explained  in  the 
notice  proposing  the  redesignation  (58 
FR  44639),  section  107(d)(3)  outlines  a 
procedure  to  be  followed  for 
redesignations.  EPA  believes  that  the 
redesignation,  promulgated  with  this 
notice,  is  appropriate  and  necessary  to 
ensuring  timely  attainment  and 
maintenance  of  the  SO:  ambient  air 
quality  standard  in  the  Muscatine  area. 
Violations  of  the  SO:  standard  occurred 
in  both  1991  and  1992.  EPA  believes 
that  the  area  redesignated  as 
nonattainment  by  this  notice  satisfies 
the  applicable  criteria. 

Section  107(d)(1)(A)  sets  out 
definitions  of  nonattainment. 
attainment,  and  unclassifiable.  These 
definitions  provide  the  controlling  legal 
standard  for  any  designations  or 
redesignations  to  the  relevant 
attainment  status.  A  nonattainment  area 
is  defined  as  any  area  that  does  not 
meet,  or  that  significantly  contributes  to. 
ambient  air  quality  in  a  nearby  area  that 
does  not  meet  the  national  primar)-  or 
secondary  ambient  air  quality  standard 
for  the  relevant  pollutant.  (See  section 
107(d)(l)(A)(i).)  EPA  believes  that 
reasonably  reliable  techniques, 
including  monitoring  and/or  modeling 
information,  may  be  used  both  in 
determining  the  designation  appropriate 
for  an  area  and  in  establishing  SOj 
nonattainment  boundaries  that  are 
consistent  with  section  107(d)(l)(A)(i)  of 
the  Act.  Thus,  in  determining  the 
appropriate  boundaries  for  the 
nonattainment  area.  EPA  has  considered 
using  the  appropriate  monitoring  data 
and  modeling  information  not  only  in 
the  area  where  the  violations  of  the  SO: 
National  Ambient  Air  Quality  Standards 
(NAAQS)  are  occurring,  but  in  nearby 
areas  which  may  significantly 
contribute  to  such  violations. 

On  August  24.  1993.  EPA  published  a 
notice  in  the  Federal  Register  (54  FR 
44639)  proposing  that  an  area  in 
Muscatine  County.  Iowa,  be 
redesignated  to  nonattainment  for  SO: 
A  minor  correction  to  the  description  of 
the  proposed  nonattainment  area  was 
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pubhshed  on  September  23.  1993  (54  FR 
49467),  and  a  notice  reopening  the 
comment  period  until  November  26, 
1993.  was  published  on  November  5, 
1993  (54  FR  58999).  .additional 
information  regarding  the  proposed 
action  and  this  final  action  is  contained 
in  the  docket  maintained  at  the  EPA 
Regional  Office  located  at  the  address 
above. 

Response  to  Comments 

Comments  were  received  fi-om  three 
affected  sources  located  within  the 
proposed  nonattainment  area  and  from 
the  Governor  of  Iowa.  The  comments  are 
addressed  extensively  in  the  Technical 
Support  Document  (TSD)  contained  in 
the  docket  for  this  notice. 

All  commenters  took  issue  with  EPA's 
proposed  action.  The  comments 
centered  around  the  validity  of  the 
monitoring  data,  the  description  of  the 
nonattainment  area,  and  the  need  for  the 
action  given  intentions  by  the  sources  to 
reduce  their  SO:  emissions. 

Two  major  source  commenters 
questioned  the  validity  of  the 
monitoring  data  at  the  Musser  Park 
monitor,  where  the  violations  were 
recorded,  on  the  days  of  exceedances  in 
1991.  A  review  of  the  monitoring  station 
information  for  those  days  revealed  that 
the  air  conditioner  failed  in  the 
monitoring  station  on  or  before  June  25. 
1991.  This  resulted  In  higher  than 
normal  ambient  temperatures  in  the 
monitoring  station  on  June  25  and  part 
of  lune  26.  1991.  when  the  air 
conditioner  was  replaced.  High 
temperatures  may  have  affected  the 
performance  of  the  monitor  on  June  26, 
1991.  Therefore.  EPA  has  decided  to 
discount  the  exceedance  which 
occurred  on  that  date.  Additional  data 
review,  however,  confirmed  that  the 
exceedances  which  occurred  on  June  27 
and  July  20.  1991.  were  valid,  and  thus 
there  was  one  measured  violation  of  the 
SO:  NAAQSin  1991. 

Two  commenters  stated  the  EP.^'s 
notice  to  the  Governor,  required 
pursuant  to  section  107(d)(3)  which  was 
based  on  the  1991  violations  and  sent  fo 
the  Governor  on  November  29,  1991.  is 
invalid  because  no  violations  occurred 
in  1991.  However,  as  stated  above,  at 
least  one  violation  did  occur  in  1991. 
Therefore,  the  basis  for  this  comment  is 
incorrect.  In  addition,  as  explained  in 
detail  in  the  TSD,  valid  measured  data 
from  1992  show  at  least  one  violation  in 
that  year  Even  if  the  1991  data  had  been 
shown  to  be  invalid,  EPA  is  not  required 
to  restart  the  process  with  another  letter 
to  the  Governor  in  order  to  designate  the 
area  nonattainment. 

One  coramenter  questioned  the  siting 
of  the  Musser  Park  monitor.  As 


explained  in  detail  in  the  TSD.  EPA 
review  confirmed  that  the  siting  of  the 
monitor  is  consistent  with  the  EPA 
siting  criteria  specified  in  40  CFR  part 
58,  appendix  E. 

One  commenter  questioned  using 
modehng  to  establish  the  boundaries  of 
the  nonattainment  area,  stating  that 
modehng  subsequently  performed  by 
the  commenter  did  not  validate  the 
monitoring  data  on  the  days  of 
exceedances  at  the  Musser  Park 
monitor,  and,  thus,  use  of  the  model  by 
EPA  to  establish  the  nonattainment  area 
is  unjustified. 

EPA  is  basing  its  nonattainment 
designation  on  ambient  monitoring  data, 
its  description  of  the  nonattairunent  area 
on  monitoring  data,  and,  to  a  lesser 
extent,  modeling  data.  The  contention 
by  the  commenter  that  modeling  data 
are  not  consistent  with  monitoring  data 
at  the  Musser  Park  location  does  not 
negate  EPA's  use  of  modeling  data  to 
help  define  the  boundaries  of  the 
nonattainment  area.  EPA  pohcy  permits 
v\ide  discretion  in  determining  the 
boundaries  of  nonattainment  areas, 
including  the  use  of  political 
boundaries.  In  this  case,  EPA  used 
modeling  data  to  narrow  the 
nonattainment  area  to  an  area  that 
encompassed  both  monitored  and 
modeled  nonattainment  areas  and  major 
SO:  sources. 

The  three  major  source  SO2 
commenters,  as  well  as  the  Governor  of 
Iowa,  stated  that  redesignation  to 
nonattainment  was  unnecessary  since 
the  major  SO:  sources  were  working 
with  the  state  to  reduce  emissions.  EPA 
is  aware  of  the  ongoing  efforts  in  this 
regard,  but  notes  it  has  been  over  two 
years  since  the  first  monitored  violation 
of  the  N  A  AQS  and  over  one  year  since 
the  second  violation,  yet  there  have 
been  no  federally  enforceable  emission 
limitations  established  to  reduce  SO; 
emissions  in  the  Muscatine  area. 
Furthermore,  administrative  orders 
recently  issued  by  the  state  to  the  three 
major  SO2  sources  in  the  Muscatine  area 
have  been  appealed. 

EPA  has  a  responsibility  to  not  only 
ensure  that  air  quality  problems  are 
addressed  thoroughly  and 
expeditiously,  but  to  require 
contingency  measures  and  maintenance 
plans  to  ensure  continued  attainment  of 
the  NAAQS.  The  nonattainment 
designation  promulgated  today  will  lead 
to  development  of  these  necessary 
requirements  to  protect  air  quality  in  the 
Muscatine  area. 

The  final  comment  was  that  a 
nonattainment  designation  would  result 
in  economic  hardship  on  the  sources 
and  the  community.  This  is  a  factor  that 
may  be  considered  by  the  state  in 


developing  and  implementing  a  control 
strategy,  but  is  not  a  factor  to  be 
considered  by  EPA  in  its  nonattainment 
designation  decision.  EPA  does  not 
believe  that  it  is  appropriate  to  consider 
such  factors  in  light  of  the  criteria  for 
redesignations  pursuant  to  section 
107(d)(3)  of  the  Act,  which  relates  to  air 
quality  considerations. 

In  summary,  EPA  believes  that  a 
nonattainment  designation,  for  the  area 
described  in  the  corrected  Federal 
Register  notice  of  September  23,  1993, 
pursuant  to  section  107  of  the  Act,  is 
appropriate  and  necessary  to  ensure 
timely  attainment  and  maintenance  of 
the  air  quality  standards  in  the 
Muscatine  area. 

Areas  designated  nonattainment  are 
subject  to  the  provisions  of  sections  107, 
176(c),  and  part  D  of  the  Act.  From  the 
effective  date  of  this  notice,  the  state 
will  have  18  months  to  submit  a  revised 
State  Implementation  Plan  (SIP)  which 
contains  measures  that  provide  for 
attainment  of  the  area  within  five  years. 

Within  1 2  months  of  this 
nonattainment  designation,  the  state 
must  submit  a  revision  to  the  SIP  which 
addresses  the  requirements  of  the 
general  conformity  rule  (58  FR  63214). 
The  general  conformity  requirements 
established  by  40  CFR  parts  51  and  91 
apply  to  the  nonattainment  area  until 
the  state's  general  conformity  SIP 
revision  is  approved  by  EPA. 

EPA  Action 

EPA  is  designating  part  of  Muscatine 
County,  Iowa,  as  nonattainment  for  SOj 
in  accordance  with  the  section  107(d)(3) 
redesignation  process  described  above. 
The  nonattainment  area  is  described  as 
follows:  T  77  N,  R  2  W.  Sections  26.  27. 
34,  35.  and  T  76  N.  R  2  W.  Sections  2. 
3.  10.  11.  14.  15,  22.  27,  28.  33.  34. 
Muscatine  County,  Iowa.  40  CFR  81.316 
is  being  revised  accordingly. 

Redesignation  of  an  area  to 
nonattainment  under  section 
107(d)(3)(E)  of  the  .^ct  does  not  impose 
any  new  requirem.ents  on  small  entities 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  To  the  extent 
that  the  state  must  adopt  new 
regulations,  based  on  an  area's 
nonattainment  status,  EPA  will  review 
the  effect  of  those  actions  on  small 
entities  at  the  time  the  state  submits 
those  regulations.  Thus,  EPA  certifies 
that  this  redesignation  will  not  affect  a 
substantial  number  of  small  entities. 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  A 
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revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Office  of  Air 
and  Radiation  on  October  4,  1993 
(Michael  Shapiro's  memorandum  to 
Regional  Administrators).  A  future 
notice  will  inform  the  general  public  of 
these  tables.  Under  the  revised  tables 
this  action  remains  classified  as  a  table 
2.  On  January  6,  1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
table  2  and  table  3  SIP  revisions  (54  FR 
2222)  from  the  requirement  of  section  3 
of  Executive  Order  12291  for  two  years. 
EPA  has  submitted  a  reque.st  for  a' 
permanent  waiver  for  table  2  and  table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30.  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting,  or  allowing  or 


establishing,  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  9,  1994.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Iowa— SO- 


List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
VVildemess  areas. 

Dated:  March  1,  1994. 
Dennis  Grams, 

Hegional  Administrator. 

Part  81.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  Bl 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 

2.  Section  81.316  is  amended  by 
revising  the  "Iowa— SO:"  table  to  rf  ad 
as  follows: 

§81.316    Iowa. 


Designated  area 


Muscatine  County: 

Area  wjttiin  T  77  N.  R  2  W.  sections  26.  27.  34.  35:  and  T  76  N   R  2  W   sec- 
tions 2,  3,  10,  11.  14.  15.  22.  27.  28.  33.  34  .' ' 

Remainder  of  county  

Renaindef  of  state  


Does  not 
meet  pri- 
mary starxj- 
arcJs 


Does  not 
meet  sec- 

orxiary 
standards 


Cannot  be 
cJassifted 


Better  than 

national 

standards 


IFR  Doc.  94-5626  Filed  3-9-94;  8:45  am) 

BILUNQ  CODE  &560-60-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7031 

[AZ-e30-4210-06;  AZA-26088,  AZA-26089, 
AZA -26099] 

Withdrawal  of  National  Forest  System 
Lands  for  a  Recreation  Complex,  an 
Administrative  Site,  and  a  Research 
Ranch;  AZ 

AGENCY:  Bureau  of  Land  Management. 

Interior, 

ACTION:  Public  land  order. 


SUMMARY:  This  order  withdraws 
3,117.77  acres  of  National  Forest  System 
lands  from  mining  for  20  years  to 
protect  significant  capital  improvements 
and  recreational  and  research  values 
associated  with  the  Parker  Canyon  Lake 
Recreation  Complex,  the  Carr  Bam 
Administrative  Site  and  the  Research 


Ranch.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing  and 
surface  uses  authorized  by  the  Forest 
Service. 

EFFECTIVE  DATE:  March  10,  1994 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Mezes.  BLM  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1988)).  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
capital  investments  and  the  recreational 
and  research  values  of  the  Parker 
Canyon  Lake  Recreation  Complex,  the 
Carr  Dam  Administrative  Site,  and  the 
Research  Ranch: 

Gila  and  Salt  River  Meridian 


Coronado  National  Forest 
Pesearch  Ranch 

T.  21  S..R.  18  E., 
Sec.  26.  WVz.  and  VVV^EVz; 
Sec.  33.  EV2NEV4,  and  NEv.SE'/.; 
Sec.  34; 
Siec.  35,  lot  6.  WV2.  WVjNEV,. 

NWV.SEV.NEv,.  WV2SWV«SE''4NEV«. 

NW'ANW'ASEv,,  and 

N'^SWV,SWV«SEV4. 
T.  22S..  R.  18  E.. 
Sec.  2,  lots  2,  3,  and  4,  NVjSVVv«. 

NWV4SEV.,  SWV4NEV4,  and  Sv^NWv*; 
Sec  3.  lots  1  to  4,  inclusive,  SV2N''^. 

NV2NV2SEV4.  and  N'^NEV4SVVV4; 
Sec.  4.  lot  5.  and  SEV4NEV4NEV4. 

The  areas  described  aggregate  2.442.04 
acres  in  Santa  Cruz  County. 

Parker  Canyon  Lake  Recreation  Complex 
T  23S.  R.  19  E.. 
Sec.  18,  lots  1.  2.  and  lots  4  to  7.  inclusive 

and  lot  9,  SWV.NE'A.  EV2NWV4. 

VVV2NEV4SEV4.  WV2EV2.NEV«SEV4.  and 

that  portion  lying  within  Homestead 

Entry  Survey  291; 
Sec.  19,  lots  1,  2.  and  3.  NEV4NEV4.  and 

that  portion  lying  within  Homestead 

Entry  Survey  291. 

The  area  descritxjd  contains  665.73  acrtrs  in 
Cochise  County. 
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Can-  Bam  Administrative  Site 

T.  23S..R.  21  E.. 
Sec.  7,  SEV4NE'/4N\Vv«. 

The  area  described  contains  10  acres  in 
Cochise  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  resuh  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Polic-v  and  Management  Act  of 
1976,  43  U'S.C.  1714lf)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  February  28.  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  D<JC  94-5467  Filed  3-9-94;  8:45  am) 

BILUMQ  COOC  4310-32-P 


43  CFR  Public  Land  Order  7032 
IAK-832-4210-0C;  F-90576] 

Withdrawal  of  Public  Land  for 
Protection  of  the  Paleoindian  Site 
Known  as  Mesa  Site;  AK 

AGENCY;  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws 
approximately  2,560  acres  of  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws,  and 
from  location  and  entry  under  the 
United  States  mining  laws,  but  not  from 
mineral  leasing,  for  a  period  of  20  years 
for  the  Bureau  of  Land  Management  to 
protect  the  archaeological,  historical, 
and  cultural  resource  integrity  of  the 
Paleoindian  site  Itnown  as  Mesa  Site. 
EFFECTIVE  DATE:  Marth  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  A.  Wolf,  BLM  Alaska  State  Office, 
222  W.  7th  Avenue,  No.  13.  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)). 


but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  a  Paleoindian 
site: 

Umiat  Meridian 

T.  12  S..  R.  17  W..  (Unsurveyed) 

Sees.  11  to  14,  inclusive. 

The  area  described  contains  approximately 
2.560  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  aher  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  hcense,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  February  28.  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  94-5466  Filed  3-9-94;  8;45  am) 

BILLING  COOE  4310^A-M 


43  CFR  Public  Land  Order  7033 
[AK-932-4210-06;  F-030474] 

Partial  Revocation  of  Powersite 
Classification  No.  443,  as  Modified,  for 
Selection  of  Land  by  the  State  of 
Alaska;  AK 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Powersite  Classification,  insofar  as  it 
effects  approximately  25.634  acres  of 
land  withdrawn  for  power  purposes  at 
Teklanika  River.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdravkTi.  This  action  also  opens 
approximately  19.734  acres  of  land  for 
selection  by  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  Any  land 
described  herein  that  is  not  conveyed  to 
the  State  will  be  subject  to  the  terms  and 
conditions  of  any  withdrawal  of  record. 
The  remaining  approximate  5,900  acres 
of  land  will  continue  to  be  withdrawn 
as  part  of  the  Denali  National  Park  and 
Preserve  pursuant  to  the  Alaska 
National  Interest  Lands  Conservation 
Act. 

EFFECTIVE  DATE:  March  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  A.  Wolf,  BLM  Alaska  State  Office. 
222  W.  7th  Avenue.  No.  13.  Anchorage, 
Alaska  99513-7599. 907-17-5477. 


By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement  Act 
43  U.S.C.  1616(d)(l)(1938),  it  is  ordered 
as  follows: 

1.  Powersite  Classification  No.  443,  as 
modified,  which  withdrew  land  for 
power  purposes  in  the  Teklanika  River 
area,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Fairbanks  Meridian 

Beginning  at  a  point  on  the  Teklanika  River 
latitude  63''58'08"  N.,  longitude  149''31'48" 
W.  All  lands  upstream  from  this  point  below 
the  2.000  foot  contour  located  in: 

a.  Those  portions  of  Tps.  12  and  13  S.,  Rs. 
9  and  10  W.,  (surveyed),  which  lie  outside  of 
the  Denali  National  Park  and  Preserve.  The 
area  described  contains  approximately 
19,734  acres. 

b.  Those  portions  of  Tps.  11  S..  Rs.  9,  10, 
and  11  W.;  and  Tp.  13  S.,  R.  10  W.,  (partially 
surveyed),  which  lie  within  the  Denali 
National  Park  and  Preserve. 

The  area  described  contains  approximately 
5.900  acres. 

The  total  area  described  contains 
approximately  25,634  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  in  section  1(a)  above  is 
hereby  opened  for  selection  by  the  State 
of  Alaska  under  the  Alaska  Statehood 
Act  of  July  7,  1958,  48  U.S.C.  note  prec. 
21  (1988)  or  section  906(b)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act,  43  use.  1635(b)(1988). 

3.  The  State  of  Alaska  applications  for 
selection  made  under  section  9G6(e)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  43  U.S.C. 
1635(e)(1988).  for  the  land  described  in 
1(a)  above,  become  effective  without 
further  action  by  the  State  upon 
publication  of  the  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  will  be  subject  to  the  terms 
and  conditions  of  any  withdrawal  of 
record. 

4.  The  land  described  in  paragraph 
1(b)  above  will  remain  withdrawn  as 
part  of  the  Denali  National  Park  and 
Preserve,  pursuant  to  Section  206  of  the 
Alaska  National  Interest  Lands 
Conservation  Act.  16  U.S.C.  410(hh- 
5)(1988). 

Dated:  March  2.  1994. 
Bob  AntLstrong, 

Assistant  Secretary  of  the  Interior. 

IFR  Doc.  94-5586  Filed  3-9-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
-!«  CPR  Part  903 

BIN  1991-AB10 

Acquisition  Regulation:  Procurement 
Integrity 

AGENCY:  Department  of  Energ>'  (DOE). 
ACTION:  Final  rule;  technical 
amendments. 

summary:  doe  is  amending  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  implement  the 
requirements  of  the  Federal  Acquisition 
Regulation  (FAR)  to  identify  the 
mdividuals  responsible  for  concurring 
in  the  contracting  officer's  decision 
regarding  the  impact  of  a  violation,  or 
possible  violation,  of  the  procurement 
integrity  requiremients  occurring  during 
the  conduct  of  a  procurement.  This  rule 
falls  under  the  exceptions  stated  in  the 
Administrative  Procedure  Act  to  the 
proposed  rulemaking  and  public 
procedure  requirements.  These  changes 
are  all  technical  and  administrative  in 
nature,  and  none  of  ihem  raises 
sub.stantive  issues. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  on  Mny  9,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ke\in  M.  Smith,  Office  of  Policy  (HR- 
521.1),  Office  of  Procurement  and 
Assistance  Management,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20j35  (202)  586-8189. 
SUPPLEMENTARY  INFORMATION: 

I.  Background, 

A.  Discussion 

B.  Sec tion-by-{>ection  Analysis 

II.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12866 
B  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regi:latory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  National  Environmental  Policy  Act 

I.  Background 

A.  Discussion 

DOE  is  amending  the  DEAR  to 
implement  the  requirements  of  FAR 
3.104-ll(a)  concerning  the 
identification  of  the  individuals  within 
DOE  responsible  for  concurring  in  the 
contracting  officer's  decision  regarding 
the  impact  of  a  violation,  or  possible 
\  iolation,  of  the  procurement  integrity 
requirements  occurring  during  the 
conduct  of  a  procurement.  The  specific 
amendments  to  the  DEAR  are  described 
below. 


B.  Section-by-Section  Analysis 

The  procedures  contained  in  FAR 
3.104-ll(a)(l)  requires  contracting 
officer  who  has  information  concerning 
any  violation,  or  possible  violation,  of 
the  procurement  integrity  statute  and 
regulations  and  who  concludes  that  the 
violation  or  possible  violation  has  no 
impact  on  the  award  of  the  contract  or 
modification  to  submit  this  conclusion 
to  an  individual  within  the  agency  for 
concurrence.  Under  FAR  3  104-1 1(a)(2), 
that  individual  is  also  responsible  for 
notifying  the  Head  of  the  Contracting 
Activity,  or  his  or  her  designee,  if  that 
individual  does  not  concur  in  the 
contracting  officer's  conclusion  with 
respect  to  the  impact  of  the  violation  or 
possible  violation.  The  FAR  directs  that 
such  an  individual  be  designated  in 
accordance  with  agency  procedures. 

Under  this  rulemaking.  Subpart  903.1, 
entitled  "Safeguards,"  will  be  amended 
to  add  a  new  section  903.104-1 1(a)  to 
implement  FAR  3.104-ll(a)  by 
identifying  the  responsible  individual. 
Within  DOE,  except  for  Headquarters 
activities,  the  individual  designated  to 
perform  the  responsibilities  set  forth  in 
FAR  3.104-1 1(a)(1)  and  (2)  is  the  legal 
counsel  assigned  direct  responsibility 
for  providing  legal  advice  to  the 
contracting  office  making  the  award  of 
the  contract  or  modification.  For 
Headquarters  actfvities,  the  individual 
designated  to  perform  the 
responsibilities  set  forth  in  FAR  3.104- 
11(a)(1)  and  (2)  concerning  questions  of 
disclosure  of  proprietary  or  source 
selection  information  and  certification 
matters  is  the  Assistant  General  Counsel 
for  Procurement  and  Financial 
Assistance.  The  designated  individual 
for  other  questions  concerning  FAR 
3.104-1 1(a)(1)  and  (2)  for  Headquarters 
activities  is  the  Assistant  General 
Counsel  for  General  Law  (Designated 
Agency  Ethics  Official). 

II.  Procedural  Requirements 

A.  Peview  Under  Executive  Order  12866 
The  Department  of  Energy  has 

determined  that  today's  retaliatory 
action  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866, 
"Regulatory  Planning  and  Review,"  (58 
FR  51735,  October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 


regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  rule  meets  the 
requirements  of  sections  2(a)  and  2(b)  of 
Executive  Order  12778. 

C.  Beview  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354,  which  requires  preparation 
of  a  regulatory  fiexibility  analysis  for 
any  proposed  rule  which  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  habilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities  and.  therefore, 
no  regulatory  fiexibility  analysis  has 
been  prepared. 

D.  Re\iew  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501.etseq.l 

E.  Beview  Under  Executive  Order  12612 

Executive  Order  12612.  entitled 
"Federalism."  52  FR  41685  (October  30. 
1987).  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  states,  on  the  relationship 
between  the  Federal  Government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government. 

If  there  are  sufficient  substantial 
direct  efTects.  then  the  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
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implementing  a  policy  action.  This  rule 
will  not  affect  states.  It  deals  with 
relations  between  Federal  agencies. 

F  National  Environmental  Policy  Act 

DOE  has  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  LI.S.C.  4321.  et  seq]  (1976)  or 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508) 
and.  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

List  of  Subjects  in  48  CFR  Part  903 

Government  procurement. 

Issued  In  Washington.  DC  on  March  2. 
1994 

Richard  H.  Hopf. 

Dcptitv  Assistant  Secretary  for  Procurement 
and  Afisistiince  Management. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  903-IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1.  The  authority  citation  for  Part  903 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C. 

4861c:) 

2.  Subpart  903.1.  Safeguards,  is 
amended  by  adding  a  new  section 
903,104-11  to  read  as  follows: 

903.104-11     Processing  violations  or 
possit><e  violations  under  procurenoent 
Integrity. 

(u)  Except  for  Headquarters  activities, 
the  individual  within  DOE  responsible 
for  fulfilling  the  requirements  of  (FAR) 
48  CFR  3.104-1 1(a)  (1)  and  (2)  relative 
to  contracting  officer  conclusions  on  the 
impact  of  a  violation  or  possible 
violation  of  the  procurement  integrity 
requirements  shall  be  the  legal  counsel 
assigned  direct  responsibility  for 
providing  legal  advice  to  the  contracting 
office  making  the  award  or  selecting  the 
source.  The  legal  counsel  is  the  Chief 
Counsel  for  the  Operations  Offices  or 
the  Energy  Technology  Centers;  the 
Counsel,  or  the  Chief  Counsel,  for  the 
Support  Offices  or  the  Naval  Reactors 
Offices;  and  the  General  Counsel  for  the 
Power  Administrations.  For 
Headquarters  activities,  the  individual 
designated  to  perform  the 
responsibilities  in  (FAR)  48  CFR  3.104- 
11(a)  (1)  and  (2)  regarding  questions  of 
disclosure  of  proprietary  or  source 
selection  information  and  certification 


matters  is  the  Assistant  General  Counsel 
for  Procurement  and  Financial 
Assistance.  The  designated  individual 
for  other  questions  regarding  (FAR)  48 
CFR  3.104-ll(a)  (1)  and  (2)  for 
Headquarters  activities  is  the  Assistant 
General  Counsel  for  General  Law 
(Designated  Agency  Ethics  Official). 

[FR  Doc.  94-5437  Filed  3-9-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1807.  1815. 1852.  and 
1870 

Acquisition  Streamlining  Techniques 

AGENCY:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  notice  amends  the  NASA 
FAR  Supplement  to  incorporate  a 
number  of  techniques  that  will 
streamline  the  acquisition  planning  and 
competitive  source  selection  processes. 
EFFECTIVE  DATE:  Man:h  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  OToole.  NASA  Headquarters. 
Office  of  Procurement.  Procurement 
Policy  Division  (Code  HP).  Washington. 
DC  20546.  Telephone:  (202)  358-0478. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  22.  1993.  an  interim 
rule  to  amend  the  NASA  FAR 
Supplement  to  streamline  the 
acquisition  planning  and  competitive 
source  selection  processes  >vas 
published  in  the  Federal  Register  for 
comment  (58  FR  61629-61634).  Public 
comments  on  the  interim  rule  suggested 
NASA  consider  revising  its  policy  to 
address  several  issues. 

The  first  of  these  issues  concerns  the 
statement  in  section  1807.103(b)(4)  that 
approval  of  a  procurement  plan  does  not 
constitute  approval  of  any  special 
conditions  or  special  clauses  that  may 
be  required  unless  the  plan  so  specifies 
and  the  individual  having  approval 
authority  is  a  signatory  of  the  plan.  The 
comment  suggests  that  this  approach  is 
of  questionable  value  and  recommends 
that  the  interim  rule  be  changed  to 
indicate  that  procurement  plans  should 
only  be  approved  by  the  level  that  has 
authority  to  grant  approval  to  all  aspects 
of  the  plan. 

The  policy  in  the  interim  rule  allows 
a  single  document — the  procurement 
plan — to  accommodate  the  approval  of 


special  requirements  that  would 
normally  be  processed  separately, 
thereby  preventing  duplicative  effort. 
NASA  believes  that  this  technique  is  an 
effective  streamlining  tool.  On  the  other 
hand,  the  public  comment 
recommendation  would  be  counter 
productive  in  that  it  v/ould  raise 
approval  of  the  procurement  plan  to  the 
highest  levels  when  it  is  unnecessary  to 
do  so.  For  example,  economic  price 
adjustment  (EPA)  clauses  require  the 
approval  of  NASA  Headquarters.  If  the 
public  comment  recommendation  were 
adopted,  the  entire  procurement  plan 
would  need  to  be  approved  at  the 
Headquarters  level  rather  than  just  the 
EPA  clause.  Under  the  NASA 
procedure,  the  procurement  plan  would 
be  approved  at  the  lowest  appropriate 
level  at  the  field  installation,  and  only 
the  EPA  clause  need  be  submitted  for 
Headquarters  approval.  NASA  does  not 
believe  the  recommended  change  is 
appropriate. 

The  second  issue  raised  in  the  public 
comments  concerns  the  proposal  page 
limitations  imposed  by  the  interim  rule. 
The  comment  noted  that  section 
1815.406(d)  does  not  address  whether 
proposal  attachments  are  included  in 
the  page  limitations  and  suggested  that 
the  interim  rule  be  changed  to  e.xclude 
attachments  such  as  key  personnel 
resumes  and  management  plans.  If  these 
exceptions  were  not  made,  the  comment 
argues  that  NASA  would  be  forced  to 
generate  questions  during  the 
discussions  phase  to  obtain  the 
information  that  could  not  be 
accommodated  by  the  page  limitations. 

We  do  not  believe  that  the  public 
comment  recommendation  will 
contribute  to  streamlining  acquisitions. 
The  intent  of  the  page  limitation 
initiative  is  to  streamline  the  acquisition 
process  by  focusing  the  attention  of  both 
the  Govemment  and  prospective 
offerors  on  the  key  discriminators  upon 
which  selection  will  be  based.  Once  so 
focused,  solicitation  requirements  can 
be  concisely  articulated  and  proposals 
can  be  constructed  in  a  like  manner. 
Furthermore,  with  less  material  to 
evaluate,  fewer  resources  need  be 
committed  to  the  evaluation  process. 
These  benefits  can  be  achieved  without 
degradation  of  the  integrity,  fairness,  or 
thoroughness  of  the  procurement 
process. 

Section  1815.406(d)  lists  the  specific 
elements  of  a  proposal  that  are  excluded 
from  the  proposal  page  limitations  (title 
pages,  tables  of  content,  and  cost/price 
information).  Attachments  to  the 
proposal  are  not  included  in  this  list 
because  they  are  intentionally  subject  to 
the  page  limitations.  If  they  were  not, 
and  large  sections  of  a  proposal  were 
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excluded  from  the  page  limitations,  the 
benefits  of  this  initiative  would  be 
largely  dissipated. 

In  addition,  the  public  comment 
assertion  that  the  Government  would 
generate  questions  during  the 
discussion  phase  to  obtain  information 
that  could  not  be  included  in  the 
proposal  because  the  page  limitations  is 
speculative  at  best.  Consequently. 
NASA  does  not  beheve  a  change  is 
appropriate  in  this  instance. 

The  third  issue  raised  in  the  public 
comments  addresses  the  statement  in 
section  1807.170-4(a)  that  approved 
Acquisition  Strategy  Meeting  (ASM) 
minutes  satisfy-  the  requirement  of  a 
formal  procurement  plan.  The  comment 
expressed  concern  that  the  interim  rule 
does  not  ensure  that  an  ASM  will 
address  all  the  issues  required  of  a 
procurement  plan  and  recommended 
that  the  interim  rule  be  changed  to 
ensure  this  happens. 

This  recommended  revision  is 
unnecessary  since  adequate  coverage  is 
abeidy  in  the  interim  rule.  Section 
1807.17O-^(e)  requires  diat  "ASMs, 
whether  held  at  Headquarters  or  field 
installations,  shall  address  the 
mandatory  procurement  plan  topics 
specified  in  1807.170". 

The  fourth  issue  identified  in  the 
public  comments  concerns  the  accuracy 
of  the  statement  in  section  1815.613- 
71(b)(4)(i)  that  cost  is  "neither  scored 
nor  ranked".  The  public  comment 
suggests  that  cost  is  always  ranked. 

Under  NASA's  long-standing  source 
selection  procedures,  four  evaluation 
factors  are  used.  Mission  suitability  is 
scored  both  numerically  and  assessed 
an  adjectival  ranking.  Past  Performance 
and  Other  Considerations  are  both 
ranked  adjectivally  but  neither  is  given 
a  numerical  score.  Cost,  the  fourth 
fnctcr,  is  neither  scored  numerically  nor 
ranked  adjectivally. 

The  NASA  system  is  rooted  in  the 
best  value  concept  in  which  selection 
decisions  are  made  after  performing 
informed  trade-offs  between  most 
probable  cost  and  the  evaluation  of  the 
non-cost  evaluation  factors.  Under  this 
system,  "ranking"  cost  is  not 
meaningful.  Both  numerical  evaluations 
and  adjectival  ratings  are  inappropriate, 
and  the  relative  standing  of  offerors' 
evaluated  costs  in  itself  has  no  utility. 
Accordingly,  NASA  does  not  believe  a 
change  to  indicate  that  cost  is  "ranked" 
is  appropriate.  However,  we  are  making 
an  editorial  change  in  the  final  rule  to 
clarify  that  cost  is  "neither  scored 
numerically  nor  ranked  adjectivally." 

The  fifth  issue  addressed  in  the  public 
comment  is  the  N/\SA  alternative 
scoring  method  described  in  section 
1815.613-7ia3)(ii).  The  comment 


objects  to  this  policy  on  the  grounds 
that  it  deprives  the  Source  Selection 
Official  (SSO)  from  learning  the  extent 
of  an  offeror's  improvement  from  its 
initial  proposal  to  its  B.^FO  and  that  it 
increases  the  potential  for  technical 
levehfig  and  technical  transfusion. 

NASA  believes  that  both  of  the 
concerns  are  imfounded.  The  alternative 
scoring  method  requires  the 
identification  of  strengths  and 
weaknesses  of  initial  proposals,  and  the 
Source  Evaluation  Board  (SEE)  always 
presents  to  the  SSO  the  strengtJis  and 
weaknesses  of  both  an  ofTeror's  initial 
proposal  and  its  BAFO.  Clear 
traceability  between  the  two  is  provided 
and  the  SSO  had  full  visibility  into  any 
i.mprovement  (or  degradation)  of  an 
offeror's  proposal  during  the  course  of 
the  evaluation.  Also,  the  nature  and 
conduct  of  written  or  oral  discussions  is 
the  same  under  the  alternative  scoring 
method  as  under  the  standard  method. 
Either  way,  under  the  NASA  system  of 
limited  discussions,  technical  leveling 
and  technical  transfusion  are  virtually 
eliminated.  No  changes  to  the  interim 
rule  are  necessary  in  this  area. 

The  last  issue  raised  in  the  public 
com.ments  questions  the  statement  in 
section  iai5.613-71(b)(4)(iv)  that  the 
competitive  range  may  be  furtlier 
narrowed  as  a  result  of  WTitten  or  oral 
discussions. 

NASA's  policy  is  that  the  competitive 
range  consists  of  all  proposals  with  a 
reasonable  chance  of  award.  Where 
there  is  doubt  about  whether  a  proposal 
should  be  included  in  the  competitive 
range,  it  is  resolved  by  including  it.  If 
a  proposal  is  included  in  the 
competitive  range  under  the  latter 
circumstances,  and  the  written  or  oral 
discussions  resolve  the  doubtful  issues 
by  clarifying  that  the  proposal  should 
not  have  been  included  in  the 
competitive  range,  the  proposal  may  be 
eliminated  at  that  point.  This  procedure 
is  already  described  in  section 
1815.613-71(b)(4)(iv),  and  no  change  to 
the  interim  rule  is  necessary. 

NASA  is  adopting  as  a  final  rule  the 
te.xt  set  out  in  the  interim  rale  with 
minor  changes  to  parts  1815,  1852,  and 
1870  that  have  no  significant  effect  on 
the  substance  of  the  interim  rule.  These 
changes  either  correct  errata  and 
inconsistencies  or  provide  further 
clarification  of  the  published  interim 
rule.  No  changes  are  made  to  part  1807. 

Impact 

NASA  certifies  that  this  regulation 
wdll  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  et  seq).  This  rule  does  not 
impose  any  reporting  or  recordkeeping 


requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1807, 
1815. 1852.1870 

Government  procurement. 
Tom  Luedtke, 

Depu  ty  Asaocia  te  A  dministmtor  for 
Procurement. 

Accordingly,  48  CFR  parts  1807, 1815. 
1852,  and  1870  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts,  1815,  1852.  and  1870  continues  to 
read  as  follows: 

Authority:  42  U.S.Q  2473(c)(1). 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

1815.406    [Amended] 

2.  Section  1815.406  is  amended  by 
revising  the  fourth  sentence  of 
paragraph  (c)  to  read  as  follows: 

1315.406    Preparing  requests  for  proposals 
(RFP's)  and  requests  for  quotations 
(RFQs). 

***** 

(c)  •   *   "In  determining  page  counts, 
a  page  is  defined  as  one  side  of  a  sheet, 
8V2"x  11",  wrifh  at  least  one  inch 
margins  on  all  sides,  using  not  smaller 
than  12  characters  per  inch  or 
equivalent  type.  •   *   • 


1815.613-71     [Amended] 

3.  Section  1815.613-71  is  amended  by 
re\ising  thie  fourth  sentence  of 
paragraph  (b)(4){i)  to  read  as  follows: 

1815.613-71     Evaluation  and  negotiation  of 
procutements  conducted  In  accordance 
with  source  evaluation  tx)ard  (SEB) 
procedures. 

***** 

(h)  *   *    * 
(4)  *    *    * 

(i)  *   *   *  This  evaluation  will  be  fully 
documented,  including  scoring  or 
ranking  proposals  in  accordance  with 
the  numerical  and  adjectival  standards 
identified  in  the  RFP  and  this 
handbook,  except  cost  which  is  neither 
scored  numerically  nor  ranked 
adjectivally.  •   •   • 
***** 

4.  Section  1815.613-71  is  amended  by 
revising  the  parenthetical  reference 
"(e.g..  two  or  three)"  in  the  third 
sentence  of  paragraph  (b)(4)(ii)  to  read 
"(e.g..  five  or  fewer)". 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.215-81     [Amended] 

5.  In  section  1852.215-81,  the 
reference  "(October  1993)  '  after  the 
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clause  title  is  revised  to  read  "(January 

1994)".  and  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

1852.215-81     Proposal  Page  Limitations. 
.         •         •         •         • 

(b)  A  page  is  defined  as  one  side  of 

a  sheet.  8 v."  x  11".  with  at  least  one 
inch  margins  on  all  sides,  using  not 
smaller  than  12  characters  per  inch  (or 
equivalent)  type   *    *    * 


PART  1870— NASA  SUPPLEMENTARY 
REGULATIONS 

1870.303    Appendix  I — (Amended] 

6.  In  section  1870.303.  Appendi.x  I. 
chapter  4.  paragraph  404  is  amended  by 
revising  the  third  sentence  of  paragraph 

2.m.  to  read  as  follou's: 

Appendix  I  to  1870.303,  NASA  Source 
Evaluation  Board  Procedures 
(Handbook) 


CHAPTER  4— SEB  OPERATING 
PROCEDURES  FOR  SOUaiATlON  AND 
EVALUATION 


404     Request  for  Proposals  (RFPs) — 
Review  and  Approval 


m.  *    *    *  Firm  page  limitations  shall 
also  be  established  for  BAFOs.  if 
requested.  •   •   • 

•        *        *        •        • 

7.  In  section  18'0.303.  appendix  I, 
chapter  4.  paragraph  407. 6. d  is  amended 
by  revising  the  parenthetical  reference 
'■(e.g.,  two  or  three)"  in  the  second 
sentence  to  read  "(e.g.,  five  or  fewer)" 
and  by  removing  the  language  "and 
complete"  in  the  last  sentence. 

|FR  Dck:  94-5143  Filed  3-9-94:  8:45  ami 
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48  CFR  Part  1807 

Procurement  Plan  Contents  Regarding 
Strategies  to  Encourage  Cost  Realism 

AGENCY:  Office  of  Procurement. 

I'rocurement  Policy  Division.  National 

.Aeronautics  and  Space  Administration 

(.NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  NASA  has  revised  the  NAS.\ 
\'.\R  Supplement  to  address  how  cost 
realism  will  be  included  in  procurement 
plans.  Procurement  plans  should 
included  how  the  offeror  will  be 
advised  of  the  importance  of  cost 


realism,  how  cost  realism  will  factor 
into  the  evaluation  and  selection 
decision,  how  cost  realism  will  be 
monitored,  and  how  incentives  will  be 
offered  through  contract  provisions. 

DATES:  Effective  Date:  This  interim  rule 

is  effective  March  31, 1994.  Comments: 

Comments  are  due  no  later  than  May  9. 

1994. 

ADDRESSES;  Comments  should  be 

addressed  to  Ms.  Deborah  O'Neill. 

NASA  Headquarters.  Office  or 

Procurement.  Procurement  Policy 

Division  (Code  HP).  Washington.  DC 

20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Deborah  O'Neill,  telephone;  (202)  358- 

0440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Submission  by  competing  proposers 
of  unrealistically  low  estimated  costs  in 
proposals  is  a  common  occurrence  in 
acquisitions  where  cost  is  a  factor  in  the 
selection  decision.  Proposers  may  hope 
to  gain  selection  over  others  by 
submitting  cost  proposals  which  are 
unrealistically  low.  This  results  in 
probable  cost  adjustments  being  made, 
during  the  source  selection  process,  to 
the  offeror's  proposal  based  on 
assumptions  by  the  Government  which 
may  or  may  not  be  totally  accurate.  The 
probable  cost  estimate  is  included  in  the 
report  to  the  Source  Selection  Official 
for  consideration  in  making  a  selection 
decision.  Subsequently,  selected 
proposals  are  negotiated  upward  based 
upon  the  cost  adjustments,  or  else  cost 
overruns  are  experienced  on  the  ensuing 
contracts.  The  additional  guidance  on 
procurement  plan  preparation  is 
provided  to  encourage  NASA 
acquisition  planners  to  address  efforts  to 
promote  the  submission  of  realistic  cost 
proposals. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR, 
chapter  18.  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  wither  in  whole  or  in  part, 
directly  by  NASA. 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  interim  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  vdthin  the  meaning  of  the 


Regulatory  Flexibility  Act  (5  U.S.C.  601. 

et  seq  ) 

Paperwork  Reduction  Act 

This  interim  rule  does  not  impose  any 
reporting  or  record  keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  1807 

Government  procurement. 
Thomas  S.  Luedtke, 

Deputy  Aisociatf  Administrator  for 
Procurement. 

Accordingly.  48  CFR  part  1807  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  1807  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2373  (c)(1). 
PART  1807— ACQUISITION  PLANNING 

18C7. 170-1     (Amended] 

2.  In  section  1807.170-1.  paragraph 
(d)(4)  is  added  to  read  as  follows: 

1807.17O-1     Procurement  plans  requiring 
approval  by  NASA  Headquarters. 

•         *         *         *         • 

(d)  •  *  * 

(4)  Cost  realism.  To  promote  the 
submission  of  realistic  cost  proposals, 
discuss  the  following  factors — 

(i)  How  the  offeror  will  be  advised  of 
the  importance  of  cost  realism  (e.g.. 
address  cost  realism  in  solicitation 
provisions); 

(ii)  How  cost  realism  will  factor  into 
the  evaluation  and  selection  decision 
(e.g..  include  cost  realism  in  evaluation 
factors  and  evaluation  plan  (reduce 
mission  suitability  scores)); 

(iii)  How  cost  realism  will  be 
monitored  and  how  incentives  will  be 
offered  through  contract  provisions  (e.g. 
recognize  cost  realism  in  award  fee 
provisions). 

[PR  Doc  94-5145  Filed  3-9-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  84] 

RIN2127-AF15 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule;  Response  to  petitions 
for  reconsideration. 
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SUMMARY:  On  September  2,  1993, 
N'HTSA  published  a  Hnai  rule 
<;pecif\'tng  thut  manufacturers  must 
install  air  bags  to  satisfy  automatic  crash 
protection  requirements.  The  final  rule 
also  required  that  labels  bearing 
specified  information  be  placed  in 
vehicles  equipped  with  air  bags  and  that 
additional,  more  detailed  information 
about  air  bags  be  provided  in  the 
ovNTier's  manual. 

In  response  to  two  petitions  for 
reconsideration,  NHTSA  is  amending 
the  labeling  requirements  to  allow  a 
consumer  information  label  regarding 
utility  vehicles  to  continue  to  be  placed 
on  the  sun  visor.  In  addition,  in 
response  to  three  requests  for 
interpretation,  NHTSA  is  amending  the 
labeling  to  clarify  that  the  air  bag 
maintenance  label  can  be  combined 
with  the  air  bag  warning  and  to  allow 
the  use  of  either  the  word  "Caution"  or 
the  word  "Warning"  at  the  beginning  of 
the  air  bag  warning  label.  Finally,  this 
notice  explains  that  translations  of  the 
1  ibels  are  permitted  as  long  as  the 
required  English  language  versions  are 
provided. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  March  1. 
1994.  Compliance  dates:  Mandatory  air 
bag  requirements:  See  the  Compliance 
Dates  section  at  the  beginning  of  the 
"Supplementary  Information"  section  of 
the  final  rule  (58  FR  46551;  Septemiber 
2,  1993).  Vehicle  label  requirements: 
September  1,  1994.  Owner's  manual 
requirements:  March  1,  1994. 

Petitions  for  reconsideration:  Any 
petitions  for  reconsideration  must  be 
received  by  NHTSA  no  later  than  April 
11. 1994. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  Cohen.  Chief.  Frontal  Crash 
Protection  Division,  Office  of  Vehicle 
Safety  Standards,  NRM-12.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW..  Washington, 
DC  20590.  Telephone:  (202)  36&-2264. 
SUPPLEMENTARY  INFORMATION:  On 
September  2,  1993,  NHTSA  published  a 
final  rule  specifying  that  manufacturers 
must  install  air  bags  to  satisfy  automatic 
crash  protection  requirements.  The  final 
rule  also  required  that  labels  bearing 
specified  information  be  placed  in 
vehicles  equipped  with  air  bags  and  that 
additional,  more  detailed  information 
about  air  bags  be  provided  in  the 
owner's  manual. 


General  Motors  Corporation  (CM)  and 
Ford  Motor  Company  (Ford)  submitted 
petitions  for  reconsideration  of  the 
September  2  final  rule.  Volkswagen  of 
America.  Inc.  (V^V).  Nissan  Research 
and  Development,  Inc.  (Nissan),  and 
American  Suzuki  Motor  Corporation 
(Suzuki)  wrote  to  the  agency  requesting 
clarification  of  certain  aspects  of  the 
September  2  final  rule.  All  of  the  issues 
raised  by  the  petitions  and  the  letters 
concern  the  labeling  requirements  of  the 
September  2  final  rule.  A  discussion  of 
each  issue  and  the  agency's  response 
follows. 

I  tility  Vehicle  Label 

The  September  2  final  rule  required 
various  types  of  labels  concerning  air 
bags  to  be  placed  on  the  sun  visor. 
Section  S4.5.1fb)(2)  of  Standard  No. 
208.  as  amended  by  the  September  2 
final  rule,  states:  Except  for  an  air  bag 
alert  label  placed  on  the  visor  pursuant 
to  S4.5.1(c)  of  this  standard,  no  other 
information  about  air  bags  or  the  need 
to  wear  seat  belts  shall  appear  anj-where 
on  the  sun  visor. 

Both  CM  and  Ford  petitioned  the 
agency  to  amend  S4. 5. 1(b)(2)  of 
S!andard  No.  208  to  permit  the  utility 
vehicle  label  on  the  sun  visor.  Since 
September  1,  1984,  utility  vehicles  with 
a  wheel-base  of  110  inches  or  less  have 
been  required  to  be  labeled  with 
information  to  inform  drivers  that  the 
handling  and  maneuvering 
characteristics  of  those  vehicles  require 
special  driving  practices  (49  CFR  part 
575.105).  Included  in  the  language 
required  by  §  575.105(c)(1)  is  the 
statement  "WEAR  YOUR  SEATBELTS 
AT  ALL  TIMES."  The  label  is  required 
to  be  affixed  to  one  of  .several  locations 
in  the  vehicle  interior,  including  the 
driver's  side  sun  visor. 

Ford  also  stated  that  it  voluntarily 
affixes  the  utility  vehicle  label  on  some 
vehicles  with  wheel-bases  larger  than 
110  inches,  and  requested  that 
S4. 5. 1(b)(2)  permit  the  utility  vehicle 
label  in  those  instances  also.  This  issue 
was  also  raised  by  Suzuki  and  Nissan. 

The  prohibition  against  other  air  bag 
or  .seat  belt  information  on  the  sun  visor 
in  the  final  rule  was  intended  to  prevent 
"information  overload"  regarding  air 
bags  and  seat  belts.  Additional 
information  could  blunt  the  impact  of 
the  required  information.  The  main 
emphasis  of  the  utility  vehicle  label  is 
the  possibility  of  rollover.  Further,  the 
required  statement  concerning  belt  use 
is  incidental  to  that  message.  Finally,  in 
view  of  the  similarity  of  the  statements 
about  seat  belt  use  in  the  utility  vehicle 
label  and  air  bag  labels,  the  former  label 
poses  no  threat  of  information  overload 
about  belt  use.  Therefore.  NHTSA  is 


a:nending  the  final  rule  to  allow  the 
installation  of  a  utility  label  that 
contains  the  language  required  by  49 
CFR  575.105(c)(1). 

Dual  Language  Label 

The  September  2  final  rule  specified 
requirements  for  three  air  bag  labels:  A 
maintenance  label,  a  warning  label,  and 
an  alert  label.  Section  S4.5.1(a)  requires 
the  air  bag  maintenance  label  to  be  in 
English.  The  specific  wording  which 
must  be  on  the  air  bag  warning  label  and 
the  air  bag  alert  label  is  specified  in 
S4. 5. 1(b)(1)  and  S4.5.1(cl  respectively. 
Section  54. 5. 1(b)(2)  prohibited  any 
"other  information"  on  the  same  side  of 
the  sun  visor  as  the  air  bag  warning 
label  and  prohibited  any  "other 
information  about  air  bags  or  the  need 
to  wear  seat  behs"  on  the  sun  visor. 

\^V  requested  an  interpretation  of  the 
labeling  requirements  to  allow  dual 
language  labels.  VW  stated  that  Canada 
requires  these  labels,  if  provided,  to  be 
in  both  English  and  French.  VW  stated 
that  manufacturers  would  be  able  to 
produce  vehicles  at  lower  cost  if  one 
label  could  be  used  for  vehicles  sold  in 
both  countries.  Nissan  also  asked 
whether  French  translations  were 
allowed  on  the  labels. 

As  explained  above,  section  S4.5.1(a) 
requires  the  air  bag  maintenance  label  to 
be  "in  English."  The  air  bag  warning 
label  and  air  bag  alert  label  are  not 
expressly  required  to  be  in  English. 
However,  S4.5. 1(b)(1)  and  S4.5.1(c)  do 
expressly  require  that  those  labels  read 
as  specified  in  the  standard.  For  each 
label,  those  provisions  specify,  in 
English,  the  exact  wording  of  a  required 
message. 

The  agency  addressed  a  related  matter 
in  a  May  24.  1993  letter  to  Mr.  Steve 
Flint  of  Century  Products  Co.  In  that 
letter,  the  agency  determined  that 
Spanish  and  French  versions  of  the 
registration  form  required  by  Standard 
No.  213  were  permitted,  "as  long  as  the 
English  form  complies  with  S5,8  and 
does  not  bear  any  information  or  wTiting 
beyond  that  required  to  be  on  the  fonn 
*   *   *  if  the  information  *   *   *  is 
presented  in  a  manner  that  is  not  likely 
to  confuse  consumers  in  this  country 
about  the  meaning  of  the  English  form 
or  the  importance  of  owner 
registration." 

NHTSA  interprets  the  labeling 
requirements  of  the  September  2  final 
rule  as  requiring  manufacturers  to 
supply  the  information  in  English.  Once 
this  requirement  is  met.  manufacturers 
may  supply  the  same  information  in 
other  languages,  so  long  as  it  does  not 
confuse  consumers.  As  long  as  the  non- 
English  language  label  is  a  translation  of 
the  required  information.  NHTSA  does 
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not  interpret  it  to  be  "ottier 
information."  However,  manufacturers 
are  not  permitted  to  include  additional 
information  in  the  non-English  label. 

NTiTSA  intends  to  monitor  the 
provision  of  foreign  language 
translations  of  the  English  language 
label  on  the  sun  \^sor  MfTSA  would 
initiate  corrective  rulemaking  in  the 
future  if  it  appeared  that  the  presence  of 
non-Elngiish  labels  was  in  any  way 
treating  confusion  or  other  problems. 
For  example,  the  agency  notes  that  the 
September  2  final  rule  did  not  include 
a  mmiraum  type  size  requirement  for 
the  labels  required  by  S4.5.1  (b)  or  (c). 
Sint:e  sun  visors  have  limited  space. 
NHTSA  IS  concerned  that  the  addition 
of  multiple  language  versions  of  the 
required  information  could  result  in  use 
of  a  type  size  that  would  make  the  label 
difficult  to  read. 

Maintenance  Label  Location 

Section  S4.5.1(a)  of  Standard  No.  208. 
as  amended  by  the  September  2  final 
rule,  allows  the  air  bag  maintenance 
label  to  "be  combined  with  the  label 
required  by  S4.5.1(b)  of  this  standard  to 
appear  on  the  sun  visor."'  However. 
S4  5.irDK2).  as  amended  by  the 
September  2  final  rule,  states  "No  other 
information  shall  appear  on  the  same 
side  of  the  sun  visor  to  which  the  label 
is  affixed  " 

Both  V\V  and  Nissan  stated  that  the 
language  of  these  two  sections  appeared 
contradictory,  and  requested 
clarification  that  it  was  permitted  to 
combine  the  air  bag  maintenance  and 
warning  labels. 

NHTSA  agrees  that  the  two  sections 
are  contradictory.  NHTSA  intended  to 
allow  the  combination  of  the  air  bag 
maintenance  and  warning  labels,  and  is 
amending  S4.5.1(bK2)  to  clarify  that  no 
information  other  than  that  in  the 
maintenance  label  is  allowed  on  the 
same  side  of  the  sun  visor  as  the  air  bag 
warning  label. 

Signal  Word  "Caution" 

Section  S4.5.1fb)(l)  requires  the 
following  information  on  the  sun  visor 
for  every  seating  position  with  an  air 
bag: 
Caution  to  .\void  Serious  Injury 

For  maximum  safety  protection  in  all  types 
of  crashes,  you  must  always  wear  your  safety 
belt. 

Do  not  install  rearward-facing  child  seats 
in  any  front  passenger  seat  pwsition. 

Do  not  sit  or  lean  unnecessarily  close  to  the 
dir  bag 

Do  not  place  any  objects  o\er  the  air  bag 
or  between  the  air  bog  and  yourselt 

See  ihe  ouner's  manual  for  further 
information  and  explanations. 


Suzuki  requested  an  interpretation  of 
this  section  to  allow  the  use  of  the  word 
"WARNING"  rather  than  the  word 
"CAUTION."  Suzuki  slated  that  the 
American  National  Standards  Institute 
Standard  Z535.4-1991.  Product  Safety 
Signs  and  Labels,  specifies  that  the 
signal  words  "Warning,"  "Caution," 
and  "Danger"  be  used  to  signify 
different  degrees  of  risk  of  personal 
injury.  SuzuJd  stated  that  this  standard 
would  require  use  of  the  word 
"Warning"  for  the  type  of  label  required 
by  S4.5. 1(b)(1).  and  that  allovdng  this 
word  in  place  of  "Caution"  would  be 
consistent  with  "a  national  effort  toward 
uniformity  in  safety  labeling  of 
products." 

NHTS.'V  added  the  phrase  "CAUTION. 
TO  AVOID  SERIOUS  INJURY"  in  the 
final  rule  to  "attract  occupants' 
attention  to  the  label  and  provide  a  brief 
statement  of  the  risks  of  improper  use 
and  consequences."  NHTSA  concludes 
that  substitution  of  the  word 
"WARNING"  would  also  achieve  these 
goals,  and  is  therefore  permitting  its  use. 

Miscellaneous  Corrections 

NHTSA  is  also  correcting  two  errors 
made  in  the  regulatory  language  in  the 
final  rule.  The  fifth  sentence  of  S4. 5. 1(e) 
read:  The  ov\-ner's  manual  shall  also 
explain  that  no  objects  should  be  placed 
over  or  near  the  label  identifying  the  air 
bag  on  the  steering  wheel  and 
instrument  panel,  because  any  such 
objects  could  cause  harm  if  the  vehicle 
is  in  a  crash  severe  enough  to  cause  the 
air  bag  to  inflate. 

NHTSA  is  deleting  the  words  "the 
label  identifving"  since  this  label  is  no 
longer  required. 

The  first  sentence  of  Sl2.6{a)  read: 
NHTSA  will  process  any  application  for 
temporary  exemption  that  contains  the 
information  specified  in  S21.4  and 
S12.5. 

NHTSA  is  correcting  the  reference  to 
S21.4toread  S12.4. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Begulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impad  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  A  final  regulatory 
evaluation  was  prepared  for  the 
September  2  final  rule  since  it  was 


significant  within  the  rr>eaning  of  the 
Department  of  Transp6rtaiion  s 
regulatory  policies  and  procedures. 
NHTSA  has  determined  that  there  will 
be  no  additional  economic  impacts  from 
this  final  rule  because  the  changes 
simply  either  clarify  the  previous  final 
rule,  or  allow  manufactures  additional 
flexibihty. 

Regulntory-  F!e\ibilit\  Art 

NHTSA  has  also  considered  tlie 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibihty  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  NHTSA  has 
determined  that  there  will  be  no 
significant  economic  impacts  from  this 
final  rule. 

Paperwork  Peduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1960  (Pub.  L.  96-511). 
NHTSA  notes  that  there  are  no 
requirements  for  information  collection 
associated  with  this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Pohcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalisml 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this  rule 
will  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act:  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicles  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 
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List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 

vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 
-    1.  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392,  1401,  1403, 
1407,  delegation  of  authority  at  49  CI-'R  1.50. 

2.  Section  571.208  is  amended  by 
revising  S4. 5. 1(b)(1),  S4. 5. 1(b)(2).  ' 
54. 5. 1(e)  and  Si  2.6(a)  to  read  as  follows: 

§571.208    Standard  No.  203,  Occupant 
Crash  Protection. 

***** 

S4.5     Other  general  requirements. 
S4.5.1     Labeling  and  owner's  manual 
information. 

***** 

(b)  Label  on  sun  visor  above  front 
outboard  seating  positions  equipped 
v\ith  inflatable  restraint.  (1)  For  vehicles 
manufactured  on  or  after  September  1, 
1994,  each  front  outboard  seating 
position  that  provides  an  inflatable 
restraint  shall  have  a  label  permanently 
affixed  to  the  sun  visor  for  such  seating 
position  on  either  side  of  the  sun  visor, 
at  the  manufacturer's  option.  Except  as 
provided  in  S4.5. 1(b)(3),  and  except  that 
the  word  "WARNING"  may  be  used 
instead  of  "CAUTION,"  this  label  shall 
read: 

Caution  to  Avoid  Serious  Injury 

For  maximum  safety  protection  in  all  types 
of  crashes,  you  must  always  wear  your  safety 
belt. 

Do  not  install  rearward-facing  child  seats 
in  any  front  passenger  seat  position. 

Do  not  sit  or  lean  unnecessarily  close  to  the 
air  bag. 

Do  not  place  any  objects  over  the  air  bag 
or  between  the  air  bag  and  yourself. 

See  the  owner's  manual  for  further 
information  and  explanations. 

(2)  The  color  of  the  lettering  on  the 
label  shall  contrast  with  the  background 
of  the  label.  Except  for  the  information 
on  an  air  bag  maintenance  label  placed 
on  the  visor  pursuant  to  S4.5.1(a)  of  this 
standard,  no  other  information  shall 
appear  on  the  same  side  of  the  sun  visor 
to  which  the  label  is  affixed.  Except  for 
the  information  in  an  air  bag  alert  label 
placed  on  the  visor  pursuant  to  S4.5.1(c) 
of  this  standard,  or  in  a  utility  vehicle 
label  that  contains  the  language  required 
by  49  CFR  575.105(c)(1),  no  other 
information  about  air  bags  or  the  need 
to  wear  scat  belts  shall  appear  anywhere 
on  the  sun  visor. 
***** 

(e)  Information  to  appear  in  owner's 
manual.  The  owner's  manual  for  any 


vehicle  equipped  with  an  inflatable 
restraint  system  shall  include  a 
description  of  the  vehicle's  air  bag 
system  in  an  easily  understandable 
format.  The  owner's  manual  shall 
include  a  statement  to  the  effect  that  the 
vehicle  is  equipped  with  an  air  bag  and 
a  lap/shoulder  belt  at  one  or  both  front 
outboard  seating  positions,  and  that  the 
air  bag  is  a  supplemental  restraint  at 
those  seating  positions.  The  information 
shall  emphasize  that  all  occupants, 
including  the  driver,  should  always 
wear  their  seat  belts  whether  or  not  an 
air  bag  is  also  provided  at  their  seating 
position  to  minimize  the  risk  of  severe 
injury  or  death  in  the  event  of  a  crash. 
The  owTier's  manual  shall  also  provide 
any  necessary  precautions  regarding  the 
proper  positioning  of  occupants, 
including  children,  at  seating  positions 
equipped  with  air  bags  to  ensure 
maximum  safety  protection  for  those 
occupants.  The  owner's  manual  shall 
also  explain  that  no  objects  should  be 
placed  over  or  near  the  air  bag  on  the 
steering  wheel  or  on  the  instrument 
panel,  because  any  such  objects  could 
cause  harm  if  the  vehicle  is  in  a  crash 
severe  enough  to  cause  the  air  bag  to 
inflate. 
***** 

S12.6     Processing  an  application  for 
a  temporary  exemption,  (a)  NHTSA  will 
process  any  apphcation  for  temporary 
e.xemption  that  contains  the  information 
specified  in  Sl2,4  and  S12.5.  If  an 
application  fails  to  provide  the 
information  specified  in  Si 2.4  and 
S12.5.  NHTSA  will  not  process  the 
application,  but  will  advise  the 
manufacturer  of  the  information  that 
must  be  provided  if  the  agency  is  to 
process  the  application. 
•         *         •         •         * 

Issued  on  March  4.  1994 
Christopher  A.  Hart, 
Deputy  Administrator. 
[FR  Doc.  94-5485  Filed  3-9-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  21 

RIN  1018  AB45 

Migratory  Bird  Permits;  Determination 
That  Kansas,  New  Hampshire,  and 
Rhode  Island  Meet  Federal  Falconry 
Standards 

agency:  Fish  and  Wildhfc  Ser\ice. 
Interior. 

ACTION:  Final  rule. 


summary:  The  Service  adds  Kansas. 
New  Hampshire,  and  Rhode  Island  to 
the  list  of  States  whose  falconry  laws 
have  been  determined  by  the  Director  to 
meet  or  exceed  minimum  standards.  As 
a  result,  Kansas,  New  Hampshire  and 
Rhode  Island  are  participants  in  the 
cooperative  Federal-State  permit 
application  program  and  falcoruy  may 
be  practiced  by  those  States.  Also,  the 
asterisk  preceding  Missouri  in  50  CFR 
21.29(k)  is  removed  as  there  is  no  longer 
a  cooperative  Federal-State  permit 
application  program  in  Missouri. 
DATES:  This  rule  is  effective  on  March 
10.  1994. 

ADDRESSES:  Comments  and  material 
concerning  this  rule  should  be  sent  to 
the  Director,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  Arlington, 
Virginia  22203-3247.  Comments  and 
materials  may  be  hand-delivered  to  the 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Law  Enforcement,  4401  N.  Fairfax 
Drive,  room  500,  Arlington,  Virginia, 
between  the  hours  of  8  a.m.  and  4  p.m  . 
Monday  though  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Shoemaker,  Special  Agent  in 
Charge,  Investigations,  Division  of  Law 
Enforcement,  Fish  and  Wildlife  Service. 
U.S.  Department  of  the  Interior. 
Washington.  DC  20240,  Telephone 
Number  (703)  358-1949. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  in  50  CFR  Part  21  provide 
for  review  and  approval  of  State 
falconry  laws  by  the  Ser\'ice.  A  list  of 
States  whose  falconry  laws  have  been 
approved  by  the  Service  is  found  in  50 
CFR  21.29(k).  Falconry  is  permitted  in 
the  those  States.  As  provided  by  50  CFR 
21.29(c),  the  Director  has  reviewed 
certified  copies  of  the  falconry 
regulations  adopted  by  the  States  of 
New  Hampshire  (New  Hampshire  Fish 
and  Game  Laws  Chapter  209-A, 
effective  January  1,  1988).  Rhode  Island 
(Chapter  20-17,  General  Laws  of  Rhode 
Island  incorporating  50  CFR  21.27 
through  21.30,  effective  December  15. 
1992).  and  Kansas  (K.A.R.  23-21-1 
through  23-21-14,  effective  May  1, 
1988).  These  regulations  meet  or  exceed 
the  minimum  restrictions,  conditions 
and  requirements  contained  in  50 
21.29(d)  through  (i)  prescribed  for 
permit  requirements,  classes  of  permits, 
examination  procedures,  facilities  and 
equipment  standards,  raptor  marking, 
and  raptor  taking  restrictions.  The 
Kansas,  New  Hampshire  and  Rhode 
Island  regulations  also  meet  or  exceed 
all  restrictions  or  conditions  found  in  50 
CFR  21.29(j).  Based  on  the  review,  the 
Director  has  determined  that  the 
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falconry  regulations  of  the  States  of 
Kansas.  New  Hampshire  and  Rhode 
Island  meet  or  exceed  the  Federal 
standards. 

On  March  11.  1992.  the  Missouri 
[>'partment  of  Coaser\ation  notified  the 
Service  that  the  cooperative  Federal- 
State  permit  application  program  was 
no  longer  in  effect.  Effective  March  10. 
1994,  the  practice  of  faiconrv  in  Kansas. 
New  Hampshire,  and  Rhode  Island  will 
be  governed  by  provisions  found  in  50 
CFR  21.2«  and  21.29  and  the  asterisk 
following  Missouri  in  50  CFR  21.29(k) 
will  be  removed  thereby  removing 
Missouri  from  the  cooperative  Federal- 
State  permit  application  program. 

The  notice  requirements  of  5  U.S.C. 
§  553fb)  are  not  applicable  because 
public  comments  were  solicited  by  the 
Service  in  a  proposed  rule  for  falconry 
permit  regulations  published  in  the 
Federal  Register  on  December  20.  1987. 
(52  CFR  48948)  and  on  September  14. 
1981,  (34  FR  381421  the  Pinal  rule  was 
published  in  the  Federal  Register.  Also, 
the  Kansas.  New  Hampshire,  and  Rhode 
Island  regulatory  programs  allowed  for 
reasonable  public  input.  On  November 
17.  1987.  the  Kansas  Department  of 
Wildlife  and  Parks  Co.mmission  held 
public  hearings  that  were  attended  by 
falconers  and  concerned  wildlife 
conservation  organi7.ations.  Similar 
provisions  for  public  hearing  or 
comments  were  provided  in  New 
Hampshire  on  December  24,  1987.  and 
November  20,  1992,  and  in  Rhode 
Island  on  August  27,  1992.  The 
Proposed  Rule,  Migratory  Bird  Permits; 
Determination  That  Kansas  Meets 
Federal  Falconry  Standards,  was 
published  in  the  Federal  Register  on 
Noveml)er  14,  1990,  (55  FR  47498). 
Public  comments  were  solicited  at  that 
lime  and  none  were  i^ceived.  As  the 
rules  relating  too  New  Hampshire  and 
Rhode  Island  are  similar  to  those 
enacted  by  Kansas,  and  because  of 
similar  public  hearings  held  in  the 
respective  states,  as  well  as  no 
comments  having  been  received 
regarding  the  Kansas  falconry  rul«?s.  the 
falconr\'  regulations  adopted  by  New 
Hampshire  and  Pvhode  Island  are  also 
being  added  to  this  final  rule. 

This  rule  relieves  a  restriction 
prohibiting  Kansas,  New  Hampshire  and 
Rhode  Island  from  the  practice  of 
falconry;  therefore,  it  is  effective  upon 
publication  in  accordance  with  5  U.S.C. 
553(d)(1) 

Need  for  Rulemaking 

The  need  for  changes  to  Title  50  CFR 
Part  21.  has  arisen  from  tlie  expressed 
needs  of  those  States  (K«insas.  New 
Hampshire,  and  Rhode  Island)  that  have 
instituted  falconry  programs  for  the 


benefit  of  citizens  interested  in  the  sport 
of  falconry  and  have  constructed 
regulations  that  meet  or  exceed  Federal 
requirements  protecting  migratory  birds. 
Missouri  has  determined  that  its  needs 
are  best  met  by  no  longer  participating 
in  a  cooperative  Federal-State  permit 
application  program.  However.  Missouri 
remains  a  State  in  which  falconry  is 
practiced.  The  changes  to  50  CFR  21.29 
regulations  are  necessary  to 
accommodate  the  needs  of  the  States 
affected  and  those  who  wish  to  practice 
falconry  in  these  States. 

Required  Determinations 

This  rule  was  not  subject  to  the  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866.  The 
Department  of  Interior  has  determined 
that  this  final  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Ac1  (5  U.S.C.  601 
et.  seq.].  It  has  no  potential  takings 
implications  for  private  property  as 
defined  in  Executive  Order  12630.  The 
only  effect  of  this  rule  will  be  to  allow 
falconers  in  the  States  of  Kansas,  New 
Hampshire,  and  Rhode  Island  to  apply 
for  falconry  permits.  It  is  estimated  that 
approximately  25  people  or  less  would 
apply  for  falconry  permits  in  each  of 
these  States.  The  removal  of  Missouri 
from  the  cooperative  Federal-State 
permit  application  program  does  not 
affect  the  ability  of  individuals  to  either 
apply  for  or  receive  falconry  permits  in 
Missouri.  Missouri  Falconry  regulations 
meet  or  exceed  Federal  falconry 
standards.  Permits  for  falconry  in 
Missouri  will  be  issued  separately  by 
Federal  and  State  authorities.  This  rule 
does  not  contain  any  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et.  seq. 
These  final  changes  in  the  regulations  in 
50  CFR  part  21  are  regulatory  and 
enforcement  actions  that  are  covered  by 
a  categorical  exclusion  from  National 
Environmental  Policy  Act  procedures 
under  516  of  the  Department  Manual. 

Author 

The  primary  author  of  this  final  rule 
is  Marcia  Cronan.  Senior  Special  Agent, 
Division  of  Law  Enforcement.  U.S.  Fish 
and  Wildlife,  Service,  Washington,  DC 
20240. 

List  of  Subjects  in  50  CFR  Part  21 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation  and  Wildlife. 


Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  part  21.  subchapter  B,  chapter 
I  of  title  50,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  21— MIGRATORY  BIRD  PERMITS 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows;  • 

Authority:  Pub.  L  95-616.  92  Stat.  3112 
(16  U.S.C.  712(2)). 

§21.29    [Amended] 

2.  Amend  §  21.29(k)  by  adding  to  the 
list  of  States  in  alphabetical  order  the 
names  "Kansas"  preceded  by  an 
asterisk.  "New  Hampshire"  preceded  by 
an  asterisk.  "Rhode  Island"  preceded  by 
an  asterisk  and  removing  the  asterisk 
preceding  "Missouri." 

Dated:  Februar>'  28, 1994. 
George  T.  Frampton,  Jr,, 

Assistant  SecKtary  for  Fish  end  Wildlife  and 

Parks 

|FR  Doc.  94-5579  Filed  3-*-94;  8:45  am] 
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50  CFR  Part  85 

RIN:  101&-AB95 

Clean  Vessel  Act  Pumpout  Grant 
Program 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  provides  the 
requirements  for  participation  in  the 
Clean  Vessel  Act  Grant  Program 
authorized  by  Section  5604  of  the  Clean 
Vessel  Act  of  1992.  This  rule  provides 
for  the  uniform  administration  of  this 
new  grant  program. 
DATES:  This  rules  becomes  effective 
April  11.  1994. 

Proposals  will  be  accepted  for  FY 
1995  funds  ($7.05  million)  between  the 
effective  date  and  April  29.  1994.  For 
FY  1996  and  FY  1997,  proposals  will  be 
due  by  May  1  of  the  year  preceding  that 
fiscal  year  (e.g..  Niav  1,  1995  for  FY 
1996).' 

ADDPESSES;  Copies  may  be  obtained  by 
mailing  a  request  to  the  Division  of 
Federal  Aid,  Fish  and  Wildlife  Service, 
U.S.  Department  of  the  Interior,  1849  C 
Street,  NW,  MS  140  ARLSQ, 
Washington,  DC  20240,  or  obtained 
from  the  Division  of  Federal  Aid,  Fish 
and  Wildlife  Service.  U.S.  Department 
of  the  Interior,  room  140,  4401  North 
Fairfax  Drive,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Columbus  Brown,  Chief.  Division  of 
Federal  Aid,  (703)  358-2156. 
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SUPPLEMENTARY  INFORMA-HON: 
Background 

Sweage  discharged  by  recreational 
boaters  is  a  substantial  contributor  to 
localized  degradation  of  water  quality  in 
the  United  States.  The  discharge  of 
untreated  sewage  by  boaters  is 
prohibited  under  Federal  law  in  all 
areas  within  the  navigable  waters  of  the 
United  States.  Many  boaters  have  Type 
III  marine  sanitation  devices  (holding 
tanks),  or  portable  toilets  for  sewage. 
However,  there  is  currently  an 
inadequate  number  of  pumpout  stations 
and  dump  stations  for  boaters  to  dispose 
of  their  sewage.  The  purpose  of  the  Act, 
therefore,  is  to  provide  funds  to  States 
for  the  construction,  renovation, 
operation,  and  maintenance  of  pumpout 
and  dump  stations  to  improve  water 
quality. 

Section  5604  of  the  Clean  Vessel  Act 
(Pub.  L.  102-587,  Subtitle  F)  authorizes 
the  Director  of  the  U.S.  Fish  and 
Wildlife  Service  (Director)  to  make 
grants  to  coastal  States  for  conducting 
surveys  of  the  status  of  existing  facilities 
and  need  for  additional  facilities,  and 
developing  plans  for  the  provision  of 
facilities;  and  to  all  States  for 
constructing/renovating  pumpout  and 
dump  stations  and  for  implementing 
associated  education  programs.  Funds 
will  be  available  on  a  competitive  basis 
to  ensure  that  grants  address  the  highest 
national  priorities.  Amounts  made 
available  to  the  Service  in  a  fiscal  year 
are  available  for  obligating  to  the  States 
for  two  years.  Funds  obligated  to  the 
States  by  the  Service  are  normally  spent 
within  the  year  that  these  funds  are 
obligated,  but  are  available  until 
expended  on  that  grant. 

Summary  of  Comments  and 
Recommendations 

In  the  July  8,  1993,  Interim  Rule  for 
the  Clean  Vessel  Act  Pumpout  grant 
Program,  all  interested  parties  were 
requested  to  submit  comments  that 
might  contribute  to  the  development  of 
a  final  rule  for  a  45  day  period  ending 
August  23,  1993.  Appropriate  State  and 
Federal  agencies,  local  governments, 
boaters  and  boating  organizations, 
marina  Gv\Tiers/operators,  marine 
equipment  manufacturers  and  retailers, 
conservation  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment. 

A  total  of  2  written  comment  letters 
on  the  guidelines  were  received  by  the 
Service  from  2  marine  equipment 
manufacturers.  Both  comment  letters 
made  suggestions  to  clarify  and 
recommendations  to  modify  some  of  the 
language  and  guidance.  In  addition.  1 
letter  opposed  the  direction  of  the  Clean 


Vessel  Act  to  install  pumpout  and  dump 
stations,  recommending  on-board 
treatment  instead. 

In  addition  to  the  comments  received, 
ten  changes  were  made.  The  first  change 
is  in  the  Summary,  Other  Dates,  and  in 
§  85.21(b):  The  next  application  period 
will  end  April  29,  1994.  with  $7.05 
million  available.  The  second  change  is 
in  the  BacJcground,  second  paragraph, 
last  sentence:  language  was  added  to 
clarify  that  the  funds  available  to  the 
Service  each  year  are  available  for 
obligation  to  the  States  for  two  years.  If 
not  obligated  in  that  two-year  period, 
the  funds  are  turned  over  to  the  U.S. 
Coast  Guard  for  boat  safety.  Once 
obligated  to  the  States,  however,  the 
funds  are  normally  spent  in  the  year 
obligated,  but  are  available  until 
expended. 

The  third  change  is  in  the  information 
collection  requirements  section,  last  two 
sentences:  The  collection  of  survey 
information  has  been  approved  by  0MB, 
and  the  Service  may  now  fund  the  State 
surveys.  The  fourth  change  is  in 
§  85.20(b)(2).  first  sentence,  and  85.20 
(c)(3):  Floating  restrooms  have  been 
added  as  eligible  for  federal  aid  funding. 
This  addition  makes  these  guidelines  in 
agreement  with  the  technical  guidelines, 
in  which  the  Oregon  State  Marine  Board 
commented  that  these  restrooms  should 
be  eligible  because  they  meet  the  intent 
of  the  Act  to  reduce  vessel  sewage 
pollution,  are  used  solely  by  boaters, 
and  provide  the  only  means  to 
reasonably  accommodate  human  waste 
from  boaters  using  smaller  recreational 
watercraft  12-18  ft  that  do  not  carry 
portable  toilets  or  do  not  have  holding 
tanks. 

The  fifth  change  is  in  §  85.22(d).  Grant 
proposals,  after  innovative  approaches: 
public/private  partnerships,  education, 
sensitive  waters,  and  public  access  were 
added.  The  sixth  change  is  in  §  85.30 
Grant  selection  criteria,  at  end  of 
section:  Points  have  been  added  to  each 
of  the  criteria  for  both  coastal  and 
inland  States.  The  seventh  change  is  in 
Section  85.31  Grant  selection,  first 
sentence:  Regional  Offices  have  been 
deleted  from  the  ranking  panel  and 
iNO,\A,  EPA  and  USCG  have  been 
added,  along  with  the  Service's 
Washington  office  Division  of  Federal 
Aid  personnel. 

The  eighth  change  is  in  §  85.31  Grant 
selection.,  second  sentence:  The  date  for 
the  Director  to  make  the  selection  has 
been  changed  to  August  1,  annually. 
The  ninth  change  is  in  §  85.44.  last 
sentence;  the  phrase,  "for  the  useful 
life"',  was  deleted,  and  the  phrase,  "as 
long  as  the  facility  is  needed  and  it 
ser\'es  its  intended  purpose",  was 
added.  This  better  reflects  how  long 


proceeds  should  be  used  for  opjeration 
and  maintenance.  An  additional 
sentence  was  also  added.  "Maximum 
fee  shall  be  evaluated  for  inflation,  etc.. 
each  year."  This  sentence  was  added 
because  conditions  may  change  through 
time  which  may  require  changes  in  the 
maximum  fee  that  should  be  charged. 
The  tenth  change  is  in  §  85.48.  after  (b); 
This  guidance  was  added  because  some 
States  have  a  question  on  how  they 
should  receive  pa\Tnent  for  funds 
expended  under  this  grant  program. 

A  total  of  6  issues  were  identified  by 
the  commenters.  The  Service  considered 
all  suggestions  and  recommendations. 
This  final  guideline  revises  the 
proposed  guidelines  based  on  the  issues 
raised  by  the  commenters  and  makes 
other  changes  to  clarify  the 
requirements  in  the  interim  guidehnes. 
Those  comments  adopted  are  included 
in  the  final  guidelines  in  the  appropriate 
sections.  The  following  is  a  discussion 
of  the  issues  raised  by  the  commenters. 
the  Service's  responses  to  those  issues, 
and  a  summary  of  changes  m.ade  to  the 
proposed  guidelines. 

Issue  1.  Raritan  Engineering  Co..  Inc.: 
Regarding  the  Clean  Vessel  Aci;  Low 
density  of  pumpout  stations  is  not  the 
problem.  Pumpout  stations  have  not 
been  installed  or  used  because  they  are 
messy,  problematic  and  distasteful.  The 
primary  problems  with  marine 
sanitation  today  are;  (1)  Less  than 
desirable  compliance  of  existing 
legislation;  (2)  difficulty  enforcing 
existing  legislation;  (3)  the  absence  of 
systems  appropriate  for  all  types  of 
boats,  boaters,  and  boating;  (4)  unfair 
allowances  for  treated  waste  water 
discharge  from  municipal  waste  water 
plants  while  treated  waste  water  from 
boating  sources  is  restricted;  and  (5)  the 
specter  of  additional  no  discharge  zone 
approvals.  The  Clean  Vessel  Act 
attempts  to  solve  the  first  problem.  It 
will  not  be  surx:essful,  however,  because 
the  cause  has  been  misidentified. 
Additionally,  it  does  not  address 
problems  2  and  3,  and  will  heighten 
problems  4  and  5.  The  Clean  Vessel  Act 
contains  no  provision  to  provide  funds 
to  improve  or  enhance  on-board 
treatment  of  boat  generated  sewage, 
which  is  the  future  of  marine  sanitation. 
The  Act  should  be  amended  to  provide 
50%  of  the  Wallof>-Breaux  funds  made 
available  to  be  spent  on  the 
documentation  of  on-board  treatment 
systems  successes,  and  to  fund  research 
and  development  programs  for 
improved  on-board  treatment  systems  to 
make  them  more  feasible  for  the  vast 
numbers  of  small  recreational  boats. 

Response:  The  Clean  Vessel  Act 
addresses  Type  III  marine  sanitation 
devices,  or  holding  tanks,  only.  Types  I 
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and  II.  as  discussed  by  the  commenter. 
are  not  addressed  in  the  ciirrent 
legislation.  Suggestions  made  by  the 
commenter  would  need  additional 
legislation,  as  the  Service  is  not 
authorized  to  make  such  changes. 

[ssiie  2  Rantan  Engineering  Co.,  Inc.: 
Background,  first  sentence:  The  word 
"mav  be"  does  not  correspond  to  the 
wording  in  the  Act.  which  states  that 
"Sewage  discharged  *   *   *  is  a 
substantial  contributor  *   *   *" 

Response:  The  words  "may  be"  have 
been  deleted,  and  the  word  "is"  has 
been  substituted. 

Issue  3  Rantan  Engineering  Co.,  Inc.: 
Subpart  C.  Part  85.30  Grant  selec;tion 
criteria,  subpart  (d):  after  pumpout  and 
dump  stations  add  "and  treatment". 

Response:  As  mentioned  above  in 
response  to  issue  1.  treatment  is  not 
within  the  scope  of  the  Act. 

Issue  4  Rantan  Engineering  Co.,  Inc.: 
Subpart  C.  Part  85.30  Grant  selection 
criteria:  after  (g),  add  "(h)  Proposals  for 
innovative  ways  to  develop  on-board 
treatment  systems  (Type  I  and/or  II)  that 
would  be  more  appropriate  for  smaller 
boats  (boats  under  30')." 

Response  .As  mentioned  above  in 
response  to  issue  1.  treatment  is  not 
within  the  scope  of  the  Act. 

Issue  5.  Rantan  Engineering  Co..  Inc  : 
Subpart  C,  Part  85.30  Grant  selection 
criteria:  after  proposed  (h)  add  "(i) 
Proposals  to  suney  coastal  boaters  to 
establish  the  needs  of  smaller  boaters 
such  that  on-board  treatment  systems 
may  be  developed  to  meet  the  needs 
more  precisely  " 

Response:  As  mentioned  above  in 
response  to  issue  1.  treatment  is  not 
within  the  scope  of  the  Act. 

Issue  6  Seatand  Technology.  Inc.: 
Section  85.44  Fee  charges,  first 
sentence:  The  maximum  fee  of  S5.00 
may  deter  pumpout  station  installation 
for  two  reasons:  waste  disposal  costs 
may  warrant  a  higher  fee.  and  a 
provision  should  be  made  for  very  large 
holding  tanks  (50  gallons  plus). 

Response:  The  Sen.  ice  agrees  that 
there  may  be  situations  in  which  a 
higher  fee  may  be  needed,  and  a 
statement  that  higher  fees  should  be 
justified  has  been  added. 

Environmental  Fffects 

The  effe(  ts  on  the  physical,  biological 
and  sociologi(.al  environment  are  too 
broad,  speculative,  and  conjectural  to  be 
analyzed  meaningfully.  Therefore,  the 
action  is  categorically  excluded  from 
any  National  Environmental  Policy  Act 
documentation  pursuant  to  516  DM  2.3 
A(2)  However,  construction/renovation 
of  pumpout  and  dump  stations  will 
require  separate  environmental 
consideration. 


All  actions  that  may  be  funded  by  this 
national  grant  program  will  comply 
with  requirements  of  the  National 
Environmental  Policy  Act  (Appendix  1 
of  516  Department  Manual  6)  prior  to 
the  funding.  Compliance  with  the 
National  Environmental  Policy  Act  and 
other  environmental  laws  related  to  the 
Endangered  Species  Act,  Coastal 
Barriers  Resources  Act  as  amended  by 
the  Coastal  Barrier  Improvement  Act. 
Coastal  Zone  Management  Act, 
Executive  Orders  on  Floodplains  (E.O. 
11988)  and  Wetlands  (E.O.  11990). 
historic.ycultural  resources,  prime  and 
unique  farmlands,  and  the  Clean  Water 
Act  shall  be  completed  before  grant 
agreements  are  approved  by  the  Fish 
and  Wildlife  Service. 

Information  Collection  Requirements 

The  information  collection 
requirements  contained  in  this  rule, 
except  for  sur\'eys,  are  only  those 
necessary  to  fulfill  applicable 
requirements  of  43  CFR  Part  12,  and 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  The  collection  of  survey 
information  contained  in  this  rule  was 
approved  by  the  Office  of  Management 
and  Budget  as  required  by  44  U.S.C. 
3501  et  seq..  October  18,  1993,  OMB  No. 
1018-0086,  expiration  date  September 
30,  1996.  Burden  is  expected  to  be 
176.665  responses  and  30.033  reporting 
hours. 

Statement  of  Effects 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
E.O.  12866.  The  grant  program  does  not 
involve  "taking"  as  described  in 
Executive  Order  12630.  The  rule  allows 
eligible  States  to  make  decisions 
regarding  the  development  and 
submission  of  proposed  grants  for 
surveys,  plans,  construction/renovation 
and  education.  Therefore,  it  is 
consi.stent  with  Executive  Order  12612 
on  FederaUsm.  The  Department  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  The  effects  of  these 
rules  occur  to  agencies  in  the  States. 
Puerto  Rico.  Guam,  the  Virgin  Islands, 
American  Samoa,  the  District  of 
Columbia  and  the  Northern  Mariana 
Islands.  These  are  not  small  entities 
under  the  Regulatory  Flexibility  Act. 
Some  small  entities,  mainly  marina 
operators,  may  be  the  recipients  of 
grants. 


Intergovernmental  Review  of  Federal 
Programs 

This  Clean  Vessel  Act  Grant  Program 
is  covered  under  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  and  43  CFR  part  9 
"Intergovernmental  Review  of 
Department  of  the  Interior  Programs  and 
Activities."  Under  the  Order.  States  may 
design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs. 

States  and  Territories  that  participate 
in  the  Executive  Order  process  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  should  alert  their 
SrOCs  to  the  prospective  applications 
and  receive  any  necessary  instructions 
to  provide  material  as  required  by  the 
SPOC.  It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  narrative. 
Applicants  from  States  that  choose  to 
e.xempt  the  grants  need  take  no  action 
regarding  E.O.  12372. 

Author 

The  primary  author  of  these  rules  is 
Robert  D.  Pacific.  U.S.  Fish  and  Wildlife 
Service. 

List  of  Subjects  in  50  CFR  Part  85 

Grant  program.  Grant  procedures. 
Program  policy.  Project  sele<:tion 
criteria.  Natural  resources.  Coastal 
waters.  Pumpout  station.  Dump  station. 
Recreational  vessel,  Coastal  zone 
management,  Information  collection. 
Recordkeeping  and  reporting 
requirements 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  F  of  Chapter  I, 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  Part 
85. 

PART  85-CLEAN  VESSEL  ACT 
GRANT  PROGRAM 

Subpart  A — General 

85  10    Purpose  and  scope. 

85.11  Definitions. 

85.12  Information  collection, 
recordkeeping,  and  rejxjrting 
requirements. 

Subpart  B — Application  for  Grants 

85.20  Eligible  activities. 

85.21  Application  procedures, 

85.22  Grant  proposals. 

Subpart  C — Grant  Selection 

85.30  Grant  selection  criteria 

85.31  Grant  selection. 
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Subpart  D — Conditions  on  Use/ Acceptance 
of  Funds 

85.40  Cost  sharing. 

85.41  Allowable  costs. 

85.42  Real  and  personal  property. 

85.43  Signs  and  symbols. 

85.44  Fee  charges  for  use  of  facilities. 

85.45  Public  access  to  facilities  and 
rridintenance. 

85.46  Sur\ey  and  plan  standards. 

85.47  Program  crediting. 

85.48  Compliance  with  Federal  laws, 
regulations,  and  policies. 

.\ufhority:  Public  Law  102-587.  Subtitle  F. 

Subpart  A— General 

§S5.10    Purpose  and  scope. 

The  purpose  of  thi.s  Part  is  to  establish 
requirements  for  state  participation  in 
the  Clean  Vessel  Act  Grant  Program 
authorized  by  Section  5604  of  the  Clean 
Vessel  Act  (Public  Law  102-.587. 
Subtitle  F). 

§85.11     Definitions. 

Terms  used  in  this  Part  shall  have  the 
following  meanine: 

(a)  Clean  Vessel  Act  or  Act.  The  Clean 
Vessel  Act  {Pub.  L.  102-587,  subtitle  F). 

(b)  Coastal  State.  A  State  of  the 
United  States  in,  or  bordering  on,  the 
Atlantic,  Pacific,  or  Arctic  Ocean,  the 
Gulf  of  Mexico,  Long  Island  Sound,  or 
one  or  more  of  the  Great  Lakes.  The 
term  also  includes  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  term  excludes  Alaska  and 
American  Samoa  because  these  States 
have  a  ratio  of  the  number  of 
recreational  vessels  in  the  State 
numbered  under  chapter  123  of  title  46, 
United  States  Code,  to  number  of  miles 
of  shoreline  (as  that  term  is  defined  in 

§  926.2(d)  of  title  15,  Code  of  Federal 
Regulations,  as  in  effect  on  January  1, 
1991),  of  less  than  one. 

(c)  Costal  waters.  In  the  Great  Lakes 
area,  the  waters  within  the  territorial 
jurisdiction  of  the  United  States 
consisting  of  the  Great  lakes,  their 
connecting  waters,  harbors,  roadsteads, 
and  estuary-type  areas  such  as  bays, 
shallows,  and  marshes.  In  other  areas, 
those  waters,  adjacent  to  the  shorelines, 
which  contain  a  measurable  percentage 
of  .sea  water,  including  sounds,  bays, 
lagoons,  bayous,  ponds,  and  estuaries. 

(d)  Coastal  zone.  Coa.stal  zone  has  the 
same  meaning  that  the  term  has  in 
section  304(1)  of  the  Coastal  Zone 
Management  .■\ct  of  1992  (16  U.S  C. 
1453(1)).  The  coastal  zone  consists  of 
coastal  waters  (including  the  lands 
therein  and  thereunder)  and  the 
adjacent  shorelands.  including  islands, 
transitional  and  intertidal  areas,  salt 
marshes,  wetlands,  and  bt^aches.  The 
zone  extends,  in  Great  Lakes  waters,  to 


the  international  boundary  between  the 
United  States  and  Canada  and.  in  other 
areas,  seaward  to  the  outer  limit  of  the 
United  States  territorial  sea.  The  zone 
extends  inland  from  the  shorelines  only 
to  the  extent  necessary  to  control 
shorelands  and  protect  coastal  waters. 

(e)  Construction.  Activities  which 
produce  new  capital  improvements  and 
increase  the  value  of  usefulness  of 
existing  property. 

(f)  Dump  station.  A  facility 
specifically  designed  to  receive  sewage 
from  portable  toilets  carried  on  vessels. 
Dump  stations  do  not  include  lavatories 
or  restrooms. 

(g)  Education/information.  The 
education/information  program,  as 
identified  in  the  technical  guidelines  as 
published  in  the  Federal  Register, 
designed  to  make  recreational  boaters 
aware  of  the  environmental  pollution 
problem  resulting  from  sewage 
discharges  from  vessels  and  inform 
them  of  the  location  of  pumpout  and 
dump  stations. 

(h)  Eligible  applicant.  An  agency  of  a 
State  designated  by  the  Governor. 

(i)  Facility.  A  pumpout  station  or 
dump  station. 

(j)  Grant.  An  award  of  financial 
assistance,  including  cooperative 
agreements,  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  the 
Federal  Government  to  an  eligible 
grantee. 

(k)  Inland  State.  A  State  which  is  not 
a  coastal  State.  The  District  of  Columbia. 
American  Samoa  and  Alaska  are 
included  as  inland  States  (Rationale  for 
Samoa  and  Alaska  being  inland  States 
can  be  found  in  §85.11(13)  above). 

(I)  Maintenance.  Those  activities 
necessary  for  upkeep  of  a  facility.  These 
are  activities  that  allow  the  facility  to 
function  and  include  routine  recurring 
custodial  maintenance  such  as 
housekeeping  and  minor  repairs  as  well 
as  the  supplies,  materials,  and  tools 
necessary  to  carry  out  the  work.  Also 
included  is  non-routine  cyclical 
maintenance  to  keep  facilities  fully 
functional. 

(m)  Operation.  Those  activities 
necessary  for  the  functioning  of  a 
facility  to  produce  desired  results. 
These  are  activities  that  make  the 
facility  work. 

(n)  Plans.  Those  plans  identified  in 
the  technical  guidelines  as  published  in 
the  Federal  Register,  for  construction  or 
renovation  of  pumpout  and  dump 
stations  necessary  to  ensure  that  there 
are  adequate  and  reasonably  available 
stations  to  meet  the  needs  of 
recreational  vessels  using  the  coastal 
waters  of  the  State. 

(o)  Pumpout  station.  A  facility  that 
pumps  or  receives  sewage  from  a  type 


ni  marine  sanitation  device  (holding 
tank)  installed  on  board  vessels. 

(p)  Recreational  vessel.  Watercraft 
manufactured  for  operation,  or  operated, 
primarily  for  pleasure.  This  term 
includes  any  watercraft  leased,  rented, 
or  chartered  to  another  for  the  laser's 
pleasure. 

(q)  Renovation.  Major  rehabilitation  of 
a  facility  to  restore  it  to  its  original 
intended  purpose. 

(r)  Surveys.  Those  surveys  identified 
in  the  technical  guidelines  as  published 
in  the  Federal  Register.  Surveys  are 
designed  to  determine  the  number  and 
location  of  all  operational  pumpout  and 
dump  stations  at  public  and  private 
marinas,  mooring  areas,  docks,  and 
other  boating  access  facilities  within  the 
coastal  zone.  Surveys  also  are  designed 
to  determine  the  number  of  recreational 
vessels  in  coastal  waters  with  holding 
tanks  or  portable  toilets,  and  the  areas 
of  coastal  waters  where  those  vessels 
congregate. 

(s)  Type  in  marine  sanitation  device 
(holding  tank).  Any  equipment  for 
installation  on  board  a  vessel  which  is 
specifically  designed  to  receive,  retain, 
and  discharge  sewage. 

§  85. 1 2     Information  c«llectlon .  record 
keeping,  and  reporting  requirements. 

(a)  The  information  collection 
requirements  for  this  grant  program, 
except  for  surveys,  are  those  necessary 
to  comply  with  43  CFR  12  which 
includa  a  narrative  statement  as 
identified  in  85.22  Grant  Proposals.  The 
collection  of  survey  information 
contained  in  this  rule  was  approved  by 
the  Office  of  Management  and  Budget  as 
required  by  44  U.S.C.  3501  et  seq  . 
October  18,  1993.  0MB  No.  101&-0086, 
expiration  date  September  30.  1996. 

(b)  Record  keeping  requirements 
include  the  tracking  of  costs  and 
accomplishments  related  to  the  grant  as 
required  by  43  CFR  12.60,  monitoring 
and  reporting  program  performance  (43 
CFR  12.80),  and  financial  reporting  (43 
CFR  12.81). 

(c)  Reporting  requirements  include 
retention  and  access  requirements  as 
required  by  43  CFR  12.82. 

Subpart  B— Application  (or  Grants 

§  85.20    Eligible  activlbes. 

(a)  Eligible  grant  activities— coastal 
States: 

(1)  Eligible  activities  include 
identification  in  the  coastal  zone  of  all 
operational  pumpout  and  dump 
stations,  and  surveys  of  recreational 
vessels  in  coa.stal  waters  with  holding 
tanks  or  portable  toilets,  and  the  areas 
where  those  vessels  congregate.  Also 
eligible  are  costs  of  developing  a  list. 


>, 
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including  chart  coordinates,  of  all 
operational  pumpout  and  dump  stations 
in  the  coastal  zone  of  the  State,  for 
suhmission  to  the  Fish  and  Wildlife 
Service. 

(2)  Plans  for  construction  and 
renovation  of  pumpout  and  dump 
stations  in  the  coastal  zone  of  the  State 
necessar)'  to  ensure  that  these  stations 
are  adequate  and  reasonably  available  to 
meet  the  needs  of  recreational  vessels 
using  the  coastal  waters  of  the  State. 
Completed  Stated-funded  plans  may  be 
submitted  after  the  technical  guidelines 
appear  in  the  Federal  Register. 

(b)  Eligible  grant  activities — all  States: 

(1)  Eligible  grant  activities  include 
education/information  program  to 
educate/inform  r«:reational  boaters 
about  the  environmental  pollution 
problems  resulting  from  sewage 
discharges  from  vessels  and  to  inform 
them  of  the  location  of  pumpout  and 
dump  stations. 

(2)  Eligible  grant  activities  include  the 
construction,  renovation,  operation  and 
maintenance  of  pumpout  and  dump 
stations,  including  floating  restrooms  in 
the  water,  not  connected  to  land  or 
structures  connected  to  the  land,  used 
solely  by  boaters.  Eligible  grant 
activities  also  include  any  activity 
r.eressary  to  hold  and  transport  sewage 
to  sewage  treatment  plants,  such  as 
holding  tanks,  piping,  haulage  costs, 
and  any  activity  necessary  to  get  sewage 
treatment  plants  to  accept  sewage,  such 
as  installing  bleed-in  facilities. 

(c)  Ineligible  activities: 

(1)  Activities  that  do  not  provide 
public  benefits. 

(2)  Enforcement  activities. 

(3)  Construction/renovation  of  upland 
restroom  facilities. 

(4)  Construction,  renovation, 
operation  and  maintenance  of  on-site 
sewage  treatment  plants,  such  as 
package  treatment  plants  and  septic 
systems,  and  of  municipal  sewage 
treatment  plants  for  primary  and 
secondary  treatment, 

§85.21     Application  procedures. 

(a)  Eligible  applicants  will  submit 
their  proposals  to  the  appropriate 
Regional-Office  of  the  U.S.  Fish  and 
Wildlife  Service. 

Rpgion  1  States  Include — American  Samoa. 
California,  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam.  Hawaii.  Idaho. 
Nevada,  Oregon,  and  Washington 

Division  of  Federal  Aid,  L'  S.  Fish  and 
Wildlife  Service.  Eastside  Federal 
Complex,  911  SE  11th  Avenue,  Portland, 
Oregon  97232-4181.  (503)  231-6128 

Region  2  States  Include — Arizona,  New 
Mexico,  Oklahoma,  and  Texas 

Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  1306.  500  Gold 


Avenue  SW..  Albuquerque.  New  Mexico 
87103.  (505)  766-2095 

Region  3  States  Include — Illinois.  Indiana. 
Iowa.  Michigan.  Minnesota,  Missouri,  Ohio, 
and  Wisconsin 

Division  of  Federal  Aid.  U.S.  Fish  and 
Wildlife  Service.  Bishop  Henry  Whipple 
Federal  Building.  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111^056.  (612) 
725-3596 
Region  4  States  Include — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi.  t*Jorth  Carolina,  Puerto  Rico. 
South  Carolina.  Tennessee,  and  the  Virgin 
Islands 

Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Service.  1875  Century  Boulevard. 
Suite  324.  Atlanta.  Georgia  30345.  (404) 
679-4159 

Region  5  States  Include — Connecticut. 
Delaware.  District  of  Columbia.  Maine. 
Mar>'land.  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania.  Rhode 
Island,  Vermont.  Virginia,  and  West  Virginia 

Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Service.  300  Westgatc  Center 
Drive.  Hadley.  Massachusetts  01035-9589. 
(413)253-8501 

Region  6  States  Include — Colorado.  Kansas, 
Montana.  North  Dakota.  Nebraska.  South 
Dakota,  Utah,  and  Wyoming 

Division  of  Federal  Aid.  U.S.  Fish  and 
Wildlife  Service.  134  Federal  Building, 
P.O.  Box  25486.  Denver.  Colorado  80225 

134  Union  Boulevard,  third  floor,  Lakewood, 
Colorado  80225,  (303)  236-7392 

Region  7  State  Includes — Alaska 

Division  of  Federal  Aid.  U.S.  Fish  and 
Wildlife  Service.  1011  East  Tudor  Road. 
Anchorage.  Alaska  99503.  (907)  786-3435 

(b)  Proposals  will  be  accepted  for  FY 
1995  funds  ($7.05  million)  between  the 
effective  date  and  Apiil  29.  1994.  For 
FY  1996  and  FY  1997.  proposals  will  be 
due  by  May  1  of  the  year  preceding  that 
fiscal  year  (e.g..  May  1,  1995  for  FY 
1996). 

§85.22     Grant  proposals. 

Grant  proposals  will  consist  of  a 
narrative  which  identifies  and  describes 
the  following: 

(a)  The  need  within  the  purposes  of 
the  Act  (Coastal  States  with  approved 
plans  should  indicate  how  the  activities 
contained  in  the  proposal  implements 
the  plan); 

(b)  Discrete  objective(s)  to  be 
accomplished  during  a  specified  time 
period  that  address  the  need(s); 

(c)  Expected  results  or  benefits  from 
accomplishing  the  objectives,  including 
the  numbers  of  recreational  vessels  and 
people  servpd; 

(d)  The  approach  to  be  used  in 
meeting  the  objectives,  including 
specific  procedures,  schedules,  key 
personnel,  cooperators.  grant  location, 
innovative  approaches,  public/private 


partnerships,  education,  sensitive 
waters,  public  access,  and  estimated 
costs: 

(e)  Amount  and  source  of  matching 
funds;  and, 

(f)  Fees  for  use  of  facility. 

Subpart  C — Grant  Selection 

§85.30    Grant  selection  criteria. 

The  Director  shall  give  priority 
consideration  to  grant  proposals  that 
meet  the  criteria  listed  in  Subsections  a- 
h  and  in  the  accompanving  chart: 

(a)  In  coastal  States  that  nave  no 
survey  or  plan,  proposals  to  complete 
such  survey  and  plan; 

fb)  Proposals  for  constructing  and 
renovating  pumpout  and  dump  stations 
without  an  approved  plan; 

(c)  In  coastal  States,  proposals  for 
constructing  and  renovating  pumpout 
and  dump  stations  in  accordance  with 
a  coastal  State's  plan  approved  under 
section  5603(c)  of  the  Clean  Vessel  Act, 
and  for  inland  States,  proposals  for 
constructing  and  renovating  pumpout 
and  dump  stations  in  accordance  with 
an  inland  State's  plan; 

(d)  Proposals  that  provide  for  public/ 
private  partnership  efforts  to  develop 
and  operate  pumpout  and  dump 
stations; 

(e)  Proposals  for  innovative  ways  to 
increase  the  availability  and  use  of 
pumpout  and  dump  stations,  e.g.,  where 
private  parties  put  in  more  than  the 
minimum  amount; 

(f)  Proposals  that  include  an 
education/information  component; 

(g)  Proposals  that  benefit  the  waters 
most  likely  to  be  affected  by  the 
discharge  of  sewage  from  vessels, 
including  the  waters  as  defined  in  the 
technical  guidelines  as  published  in  the 
Federal  Register  and, 

(h)  Proposals  in  areas  with  high 
vessel/pumpout  or  dump  station  ratios. 


Points 

Cntena 

Coastal 
state 

Inland 
state 

a.  Do  a  survey/plan 

b.  Construct  w/no  plan  . 

c.  Constnjct  witTi  plan  .. 

d  Partnership 

e.  Innovative  approacti  . 

(.  Educat)on  

g  Sensitive  area -.. 

h.  Low  pumpout  ratio  ... 

Total 

50 

10 

20 

10 

5 

5 

5 

5 

5 
10 
5 
2 
2 
2 
2 

§85.31    Grant  selection. 

The  Fish  and  Wildlife  Sersice, 
Division  of  Federal  Aid.  will  convene  a 
ranking  panel  of  Federal  employees,  to 
include  representatives  from  the 
Service's  Washington  Office  of  the 
Division  of  Federal  Aid,  the  National 
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Oceanic  and  Atmospheric 
Administration,  the  Environmental 
Protection  Agency,  and  the  U.S.  Coast 
Guard,  to  review,  rank,  and  make 
funding  recommendations  to  the 
Director  of  the  Fish  and  Wildlife 
Service.  The  Director  will  make  the 
selection  of  eligible  grants  by  August  1, 
annually.  Upon  selection  of  a  proposal 
the  appropriate  Regional  Office  will 
advise  the  successful  applicant  of 
additional  documentation  requirements. 

Subpart  D — Conditions  on  Use/ 
Acceptance  of  Funds 

§85.40    Cost  sharing. 

(a)  The  Federal  share  shall  not  exceed 
75%  of  total  costs  approved  in  ihe  grant 
agreement. 

(b)  The  provisions  of  43  CFR  12.64 
apply  to  cost  sharing  or  matching 
requirements.  Third  party  in-kind 
contrib-jtions  must  be  necessary  and 
reasonable  to  accomplish  grant 
objectives  and  represent  the  current 
market  value  of  noncash  contributions 
furnished  as  part  of  the  grant  by  another 
public  agency,  private  organization,  or 
individual. 

§85.41     Allowable  costs. 

(a)  Allowable  grant  costs  are  limited 
to  those  costs  that  are  necessary  and 
reasonable  for  accomplishment  of 
approved  grant  objectives  and  meet  the 
applicable  Federal  cost  principles  in  43 
CFR  12.60(b).  Purchase  of  informational 
signs,  program  signs,  and  svTObols 
designating  pumpout  and  dump 
stations,  are  allowable  costs. 

(b)  Grants  or  facilities  designed  to 
include  purposes  other  than  those 
eligible  under  the  Act  shall  have  the 
costs  prorated  equitably  among  the 
various  purposes.  Grant  funds  shall  only 
be  used  for  the  part  of  the  activity 
related  to  the  Clean  Vessel  Act. 

(c)  Costs  incurred  prior  to  the 
effective  date  of  the  grant  agreement  are 
not  allowable  with  the  exception  that 
preliminary  costs  are  allowed  only  with 
the  approval  of  the  appropriate  Regional 
Director.  Preliminary  costs  may  include 
such  items  as  feasibility  surveys, 
engineering  design,  biological 
reconnaissance,  appraisals,  or 
preparation  of  grant  documents  such  as 
environmental  assessments  for 
compliance  with  the  National 
Environmental  Policy  Act. 

§  85.42    Real  and  personal  property. 

(a)  Applicable  regulations  regarding 
acquisition,  property  records, 
maintenance,  and  disposal  of  real 
property  and  equipment  are  found  in  43 
CFR  12.71  and  12.72.  If  questions  arise 
regarding  applicability,  the  appropriate 
Regional  Office  should  be  contacted. 


(b)  A  State  shall  ensure  that  design 
and  installation  of  the  facilities  are  in 
accordance  with  the  technical  standards 
identified  in  the  technical  guidelines  as 
published  in  the  Federal  Register. 

(c)  The  State  must  ensure  uiat 
facilities  are  opprated  and  maintained, 
and  that  structures  or  related  assets  are 
used  for  the  stated  grant  purpose. 

§  85.43    Signs  and  symbols. 

A  national  sj-mbol.  to  be  developed, 
should  be  installed  to  be  clearly  visible 
to  direct  boaters  entering  the  facility  to 
pumpout  and  dump  stations. 
Appropriate  information  signs  should 
be  installed  at  pumpout  and  dump 
stations.  Such  information  could 
indicate  fees,  restrictions,  hours  of 
operation,  operating  instructions,  and  a 
contact  name  and  telephone  number  if 
the  facility  is  inoperable. 

§  85.44    Fee  charges  for  use  of  facilities. 

A  maximum  of  a  S5.00  fee  may  be 
charged,  with  no  justification,  for  use  of 
pumpout  facilities  constructed,  operated 
or  maintained  with  grant  funds.  If 
higher  fees  are  charged,  they  must  be 
justified  before  the  proposal  can  be 
approved.  Such  proceeds  shall  be 
retained,  accounted  for,  and  used  by  the 
operator  to  defray  operation  and 
maintenance  costs  as  long  as  the  facility 
is  needed  and  it  serves  its  intended 
purpose.  The  maximum  fee  shall  be 
evaluated  for  inflation,  etc.,  each  year. 

§  85.45    Public  access  to  facilities  and 
maintenance. 

All  recreational  vessels  must  have 
access  to  pumpout  and  dump  stations 
funded  under  this  grant  program. 
Facilities  shall  be  operated,  maintained, 
and  continue  to  be  reasonably  accessible 
to  all  recreational  vessels  for  the  full 
period  of  their  u.seful  life. 

§  85.46    Survey  and  plan  standards. 

(a)  Sun'ey  standards.  (1)  Surveys 
should  be  conducted  according  to  the 
technical  guidelines  as  published  in  the 
Federal  Register. 

(2)  Surveys  may  be  conducted 
Statewide,  if  necessary,  to  obtain 
information  on  boats  using  the  coastal 
zone. 

(b)  Plan  standards.  Plans  should  be 
developed  according  to  the  technical 
guidelines  as  published  in  the  Federal 
Register. 

§  85.47    Program  crediting. 

Signs  should  acknowledge  that  the 
facility  was  constructed  or  improved 
with  funds  from  the  Clean  Vessel  Act. 
Following  is  suggested  language:  "This 
facility  was  built  (or  improved)  using 
Federal  Aid  matching  funds  authorized 
by  the  Clean  Vessel  Act." 


§  35.48    Compliance  with  federal  laws, 
regulations,  and  policies. 

(a)  In  accepting  Federal  hinds.  State 
representatives  must  agree  to  and  certify 
compliance  with  all  applicable  Federal 
laws,  regulations,  and  policies.  This  is 
done  by  submitting  an  assurances 
statement  that  describes  the  compliance 
requirements  for  Federal  grants. 

(b)  Compliance  with  environmental 
and  other  laws,  as  defined  in  Service 
Manual  523  FW  Chapter  1,  may  require 
additional  documentation.  Consult  with 
Regional  Offices  for  specific 
applicability. 

(c)  For  method  of  payment,  refer  to  43 
CFR  part  12.  31  CFR  part  205,  and  any 
other  regulations  referenced  in  these 
parts. 

Dated:  February  11. 1994. 

George  T.  Frampton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  94-5529  Filed  3-9-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-;042;  I.D.  03C794A) 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  the  inshore  component 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  March  8,  1994,  through  12 
midnight,  A.l.t.,  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Fishery  Biologist. 
Fisheries  Management  Division.  NMFS. 
(907) 586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
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Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  F\iP  at  50  CFR  parts 
f.JO  and  672. 

In  accordance  with  §672.20(c)(l)(ii), 
tiie  alkx,ation  of  Pacific  cod  for  the 
inshore  component  in  the  Western 
Regulatory  area  of  the  GOA  was 
established  by  the  final  1994  groundfish 
^pwifications  (59  TR  '647.  February  16. 
1094).  as  14.967  meL'ic  tons  (mf). 

The  D\rec1or  of  the  Alaska  Region, 
NM?'S  (Regional  Director),  has 
determined,  in  accordance  with 
S  672  20((;)(2)(ii),  that  the  allocation  of 
Pacific  cod  TAG  for  the  inshore 
component  in  the  Western  Regulatory 
.\r»'a  of  the  GOA  soon  will  be  reached. 
"He  Rfcigiona!  Director  established  a 


directed  fishing  allowance  of  14,467  mt. 
with  consideration  that  500  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Western 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area,  effective  from  12  noon,  A.l.t.. 
March  8. 1994,  through  12  midnight. 
A.l.t..  December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 


Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  7. 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-55.17  Filed  3-7-94;  12:25  pml 

BiLUHG  COD€  S£!0-22J> 


11211 


Proposed  Rules 


Federal  Register 

Vol.  59.  No.  47 

Thursday.  March  10.  1994 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  th\e  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMiSSION 

11  CFR  Part  8 
[Notice  1994-3] 

National  Voter  Registration  Act  of  1993 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  is  seeking  comments  on 
proposed  regulations  governing  the 
national  mail  registration  form  and 
recordkeeping  and  reporting 
requirements  under  the  National  Voter 
Registration  Act  of  1993  ("NVRA"  or 
"the  Act").  Please  note  that  the  draft 
rules  which  follow  do  not  represent  a 
final  decision  by  the  Commission  on  the 
issue.s  presented  by  this  rulemaking. 
DATES:  Comments  must  be  received  on 
or  before  April  11,  1994. 
ADDRESSES:  Comments  must  be  in 
writi:ig  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Street.  N'\V.,  Washington.  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street.  NVV., 
Wa.shington,  DC  20463,  (202)  219-3690 
or (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  Under 
section  9  of  the  National  Voter 
Registration  Act  of  1993,  Public  Law 
103-31.  197  Stat.  71,  42  U.S.C.  1973gg- 
1  ft  seq.,  the  Federal  Election 
Commission  is  required  to  develop  a 
national  mail  voter  registration  form 
("form")  for  elections  to  federal  office, 
and  to  submit  to  Congress  no  later  than 
June  30  of  each  odd-numbered  year 
(beginning  June  30,  1995),  a  report  that 
assesses  the  impact  of  the  Act  and 
recommends  improvements  in  federal 
and  state  procedures,  forms,  and  other 
matters  affected  by  the  Act.  42  U.S.C. 
1973gg-7(a).  The  Commission  has  no 
interpretive  authority  beyond  these 
areas,  and  no  enforcement  powers. 

The  Commission  notes,  however,  that 
this  rulemaking  does  not  apply  to  states 
where,  on  and  after  March  11,  1993, 
there  was  no  voter  registration 


requirement  for  any  voter  in  the  state 
with  respect  to  an  election  for  Federal 
office;  or  all  voters  in  the  State  may 
register  to  vote  at  the  polling  place  at 
the  time  of  voting  in  the  general  election 
for  Federal  office.  42  U.S.C.  1973gg- 
2(b). 

On  September  30,  1993,  the 
Commission  published  an  Advance 
Notice  of  Proposed  Rulemaking 
("ANPRM")  to  gain  general  guidance 
from  the  regulated  community  and  other 
interested  parties  on  how  best  to  carry 
out  these  responsibilities.  58  FR  51132. 
The  Commission  received  65  comments 
from  63  commenters  in  response  to  the 
ANPRM.  In  addition,  the  Commission's 
National  Clearinghouse  on  Election 
Administration  conducted  a  survey  of 
state  election  officials  to  obtain 
information  on  state  laws  and 
procedures  that  impact  on  Commission 
responsibilities  under  the  NVRA.  Both 
the  comments  on  the  ANPRM  and 
results  of  the  survey  have  been 
considered  in  drafting  these  proposed 
rules  and  are  thus  part  of  the 
rulemaking  record. 

The  Commission  is  publishing  this 
Notice  of  Proposed  Rulemaking 
("NPRM")  to  seek  comments  from  the 
regulated  community  and  other 
interested  parties  on  the  specific  items 
of  information  that  it  proposes  to 
include  on  the  mail  registration  form, 
and  on  the  specific  items  of  information 
that  it  proposes  be  required  from  the 
states  to  carry  out  the  Act's  reporting 
requirements. 

The  National  Mail  Voter  Registration 
Form 

The  Commission  is  charged  with 
developing  a  national  mail  voter 
registration  form  that  "may  require  only 
such  identifying  information  (including 
the  signature  of  the  applicant)  and  other 
information  (including  data  relating  to 
previous  registration  by  the  applicant) 
as  is  necessan,'  to  enable  the  appropriate 
State  election  official  to  assess  the 
eligibility  of  the  applicant  and  to 
administer  voter  registration  and  other 
parts  of  the  election  process."  42  U.S.C. 
1973gg-7(b)(l).  (The  Act  also  requires 
certain  specific  information  and 
attestation  items  to  be  included  on  the 
form.  However,  except  with  regard  to 
foriTiat,  these  items  are  not  discussed 
below  because  they  are  required  by  the 
Act.)  The  Commission  is  seeking 
comments  on  both  the  proposed  items 


of  information  to  be  required  or 
requested  on  the  national  mail 
registration  form  and  the  form's 
proposed  format. 

The  form  may  require  only 
information  that  is  "necessary"  to  assess 
the  eligibility  of  the  applicant  and  to 
administer  voter  registration  and  other 
parts  of  the  election  process.  Since 
information  not  deemed  "necessary" 
cannot  be  required  on  the  form,  there 
may  be  conflicts  between  what  is 
permissible  under  the  NVRA  and 
current  state  requirements.  Several 
comments  to  the  ANPRM  questioned 
whether  states  may  take  the  national 
form  and  add  additional  or  optional 
items  on  a  version  of  the  form  prepared 
by  a  state  under  42  U.S.C  1973gg- 
4(a)(2).  However,  the  Commission  does 
not  have  the  authority  to  provide  legal 
interpretations  regarding  issues  raised 
by  the  Act.  Determinations  of  whether 
to  add  items  on  the  form  must  be  made 
by  each  state  in  consultation  with  its 
State  Attorney  General.  Moreover, 
because  of  the  Commission's  concern 
that  the  national  form  not  be  unduly 
lengthy,  complex,  or  intrusive, 
preliminary  decisions  have  been  made 
that  information  considered  "necessary" 
by  certain  states  not  be  included  on  the 
national  form.  Comments  are  therefore 
sought  from  states  and  other  interested 
parties  on  those  items  that  the 
Commission  proposes  not  to  include  on 
the  national  form  that  may  neverthek-ss 
be  considered  as  "necessary." 

The  Layout 

In  addition,  the  Commission  invites 
comment  on  the  layout  of  the  form  as 
prescribed  in  proposed  section  8.3.  The 
Commission  places  a  fop  priority  on 
ensuring  that  the  form  and 
accompanying  instructions  be  as  "user 
friendly"  and  clear  as  possible  while 
accommodating  requirements  under  the 
NVRA.  The  Commission  notes  that  the 
Act  requires  the  development  of  a  single 
national  form,  accepted  by  all  covered 
jurisdictions,  that  complies  with  the 
NVRA,  and  that:  contains  all  elements 
necessary  for  jurisdictions  to  determine 
voter  qualification  and  to  administer 
voter  registration  and  other  parts  of  the 
election  process  (42  U.S.C.  1973gg- 
7(b)(1));  specifies  each  eligibility 
requirement  (including  citizenship)  (42 
U.S.C.  1973gg-7(b)(2)(A));  and  contains 
an  attestation  that  the  applicant  meets 
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each  such  requirement  (42  U.S.C. 
1973gg-7(h)(2)(B)). 

The  states'  comments  on  the  ANPRM 
reflected  a  broad  range  of  voter 
eligibility  requirements  among  the 
states.  Other  comments  urged  the 
Commission  to  develop  a  form  that 
accommodates  administrative  and  legal 
requirements,  such  as  electronic 
imaging,  additional  information  space, 
and  bilingual  requirements.  In  the 
.\NPRM,  the  Commission  sought 
comment  on  the  best  or  most  practical 
approach  to  incorporate  all  these 
aspects  and  still  develop  a  single 
national  form. 

One  option  presented  in  the  A^4PRM 
was  the  use  of  a  booklet  format.  The 
booklet  would  contain  one  or  more  tear 
out  forms,  instructions  on  how  to 
complete  the  form,  and  a  list  of  each 
covered  state's  eligibility  requirements. 
I'nder  this  approach,  the  information 
contained  in  the  booklet  would  be 
critical  to  the  form,  and  the  form  could 
not  be  u.sed  without  the  accompanying 
booklet.  See,  proposed  sections  8.2(a) 
and  8.3.  All  of  the  information  relating 
to  a  particular  state  would  be  arranged 
so  that  the  applicant  will  only  have  to 
turn  to  one  pflace  in  the  booklet.  If  the 
applicant  had  any  questions  concerning 
the  form  or  his  or  her  state  eligibility 
requirements,  the  applicant  would  be 
able  to  read  the  information  under  his 
or  her  state  in  the  booklet.  Upon 
completing  the  form,  the  applicant 
would  forward  the  fonn  to  tlie 
appropriate  voter  registration  official,  as 
listed  in  the  booklet. 

The  Commission  received  several 
comments  on  the  booklet  approach. 
Comments  in  favor  stated  that  the 
booklet  approach  is  the  most  practical 
and  feasible  in  light  of  the  requirement 
to  develop  a  universal  form,  the  need  to 
include  the  different  state  eligibility 
requirements,  the  desire  to  provide  for 
additional  space,  and  the  desire  that  the 
form  be  "user  friendly."  One  comment 
in  favor  raised  the  question  of  extra 
forms  being  provided  without  the 
booklet  attached  and  suggested  that  the 
Commission  require  the  applicant  to 
sign  that  he  or  she  has  read  the 
information  contained  in  the  booklet. 
Indeed,  if  this  approach  is  adopted,  the 
applicant  would  be  required  to  affirm 
that  he  or  she  has  read  the  contents  of 
the  form  and  booklet.  See,  proposed 
section  8.4(b)(3).  .Another  comment 
acknowledged  that  the  booklet  approach 
should  be  used  as  a  last  resort,  but 
suggested  an  alternative  approach — a 
multi-page  fold  out  with  a  tear-off 
registration  form — and  argued  that  the 
alternative  approach  would  have  less 
verbiage  and  would  be  less  intimidating. 
Another  comment  suggested  that  states 


should  be  able  to  provide  the  form  with 
their  own  state  instructions  instead  of 
the  entire  national  booklet.  Finally, 
another  comment  urged  that  the  fown  be 
modeled  after  the  mail  registration  form 
used  in  the  District  of  Columbia  as  it  is 
considered  to  be  the  best  example  in 
terms  of  simplicity  and  clarity. 

On  the  other  hand,  comments  that 
opposed  the  booklet  reflected  concern 
that  the  form  be  as  easy  to  fill  out  as 
possible,  and  argued  that  the  booklet 
approach  was  costly,  complicated, 
intimidating,  time  consuming,  and 
would  have  a  chilling  effect.  One 
commenter  suggested  instead  that  a 
10"x8"  back-sided  application  form  be 
implemented  with  one  5"x8"  portion  as 
the  actual  and  the  other  5"x8"  portion 
as  instructions.  Other  commenters 
suggested  that  the  Commission  limit  or 
compromise  state  requirements  to 
reflect  only  those  requirements 
universally  required  in  the  covered 
states.  One  of  these  commenters  further 
argued  that  the  Commission  could  limit 
the  variations  on  the  form  to.  for 
example,  those  relating  to  felony 
conviction  or  mental  capacity,  or  in  the 
alternative,  develop  a  form  with  printed 
state-specific  variations.  However,  such 
an  option  would  result  in  numerous 
state-specific  printed  versions  instead  of 
a  single  national  form  as  contemplated 
by  the  Act. 

While  the  Commission  welcomes 
additional  comments  on  these  and  other 
alternative  approaches,  it  appears  that 
the  format  that  most  closely  meets  the 
requirements  of  the  NVRA  is  the  booklet 
proposal  Therefore,  the  Commission 
has  used  that  format  in  the  proposed 
rules. 

/  Proposed  Items  To  Be  Included  on  the 

Form 

For  the  reasons  given,  the 
Commission  is  proposing  in  section  8  4 
that  the  following  information  items  be 
considered  necessary  to  assess  the 
eligibility  of  the  applicant  or  to 
administer  voter  registration  or  other 
parts  of  the  election  process,  and  thus 
be  included  on  the  national  mail  voter 
registration  form. 

A.  Whether  tiie  Application  Is  a  New 
Registration.  Address  Change,  Name 
Change,  or  a  Party  Change 

In  order  to  accommodate  the  NVRA 
requirement  that  the  national  form  be 
usable  as  a  change  of  address  form  as 
well  as  an  original  registration 
application  in  accordance  with  42 
U.S.C.  1973gg— 4(a),  proposed  section 
8.4(a)(1)  would  request  this  information 
as  the  first  item  on  the  application. 
Because  changes  of  name  and.  in  some 
states,  changes  of  party  affiliation  are 


equally  necessary  to  administering  voter 
registration  or  primary  elections,  the 
Commission  proposes  to  include  these 
options  as  well.  'This  proposed 
information  block  would  contain 
instructions  explaining  that  if  the 
application  is  to  be  used  as  a  new  or 
change  of  address  form,  then  the 
applicant  should  complete  item  A  on 
the  detachable  portion  of  the  form.  If  the 
application  is  to  be  used  as  a  change  of 
either  name  or  party  affiliation,  then  the 
applicant  should  complete  item  B  on 
the  detachable  portion  of  the  form.  This 
approach  is  proposed,  in  part,  to  help 
facilitate  the  necessarv'  keeping  of  up  to 
date  voter  registration  records. 

B.  Full  Name  of  Applicant 

Every  state  currently  requires  the  full 
name  of  the  voter  registration  applicant. 
There  are,  however,  variations  on  how 
the  full  name  is  elicited.  In  light  of  the 
confusion  that  could  result  from 
cultural  differences  in  the  placement  of 
the  last  name,  and  in  accordance  with 
the  alphabetical  order  of  most  voter 
registration  files,  the  Commission 
proposes  in  section  8.4(a)(2)(i)  to  require 
the  last  name  first,  the  first  name,  and 
then  the  middle  name.  In  addition,  the 
Commission  proposes  to  include  an  area 
for  designating  any  suffix  to  the  name 
(such  as  Jr..  Sr.,  II.  III.  or  IV). 

C.  Address  Where  You  Live 

Every  state  requires  the  address  of 
each  applicant,  whether  this  be  a 
traditional  or  non-traditional  residence, 
for  the  necessary  purpose  of  identif>'ing 
the  applicant's  voting  precinct  and 
polling  place.  Proposed  section 
8.4(a)(2)(ii)  would  obtain  this 
information  by  requiring:  The 
applicant's  street  number;  street  name 
(with  an  instruction  not  to  use  post 
office  box  or  niral  route  numbers); 
apartment  or  unit  number;  city,  town,  or 
village  name;  state  name;  and  zip  code. 
Further,  in  order  to  accommodate  the 
concerns  of  several  respondents  to  the 
ANPRM  regarding  rural  addresses, 
proposed  section  8.5(b)(3)  would 
provide  an  area  in  the  detachable 
portion  of  the  application  for  applicants 
to  sketch  a  map  identifying  the  physical 
location  of  their  residence  in  cases 
where  street  names,  numbers,  or  rural 
route  box  numbers  alone  are 
insufficient. 

D.  Address  Where  You  Get  Your  Mail  (if 
Different  From  the  Address  Where  You 
Live) 

Because  it  is  necessary  for  registrars  to 
be  able  to  communicate  with  registrants 
by  mail,  the  Commission  proposes  in 
section  8.4(a)(2)(iii)  to  require  the 
applicant's  mailing  address  if  it  is 
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different  from  the  physical  address. 
Such  information  at  once  accommodates 
post  office  boxes,  rural  routes,  and 
mailing  addresses  for  non-traditional 
residences.  The  required  items  would 
include  the  applicant's:  post  office  box, 
rural  route  number,  or  other  mailing 
addresses;  city,  town,  or  village;  state 
name;  and  zip  code. 

E.  Date  of  Birth 

The  date  of  the  applicant  s  birth  is 
considered  to  be  necessar}'  or  desirable 
by  virtually  all  of  the  states  in 
determining  the  applicant's  eligibility, 
occasionally  in  differentiating  between 
registrants  of  the  same  name,  and  in 
v^erifying  the  identity  of  voters  at  the 
polls.  Proposed  section  8.4{a)(2)(iv) 
would  require  the  applicant's  date  of 
birth  on  the  form  in  the  standard  month- 
day-year  sequence. 

F.  Telephone  Numbef  (Optional) 

Although  not  absolutely  necessary, 
the  applicant's  telephone  number  is 
thought  to  be  necessary  or  desirable  by 
most  of  the  respondents  to  the  state 
survey,  primarily  as  a  means  of 
facilitating  registration  applications  by 
enabling  registrars  to  clarify  or  complete 
required  items  of  information  by 
telephone.  The  Co.mmission  therefore 
proposes  in  section  8.4(a)(2)(v)  to 
request  the  applicant's  telephone 
number  as  an  optional  item,  so  as  to 
avoid  undue  intrusion  into  the 
applicant's  privacy  and  to  avoid  any 
apparent  discrimination  against 
applicants  without  telephones. 

G.  Political  Party  Preference 

Under  proposed  section  8.4(a)(2)(vi),  a 
statement  of  political  party  preference 
would  be  required  only  of  those 
applicants  applying  in  the  states  that 
require  it  as  a  ne<:essary  precondition  to 
voting  in  primary  elections  ("closed 
primary  states").  Applicants  completing 
the  form  will  be  directed  to  consult  the 
accompanying  instructions  in  the 
booklet  for  their  state  of  residence  in 
order  to  determine  whether  their  state 
requires  this  information,  and.  if  so. 
how  to  determine  whether  their 
preferred  political  party  is  recognized  in 
their  state.  For  those  states  requiring 
such  information,  the  Commission 
proposes  to  offer  "unaffiliated"  as  an 
alternative  to  designating  a  poliUcal 
party  instead  of  the  more  am.biguous 
and  potentially  confusing  term 
"mdcpendent." 

H.  Voter  Identification  Number 

The  issue  of  requesting  or  requiring 
an  identification  number  from  voter 
registration  applicants  is  a  complex  one. 
Thirteen  states  currently  may  and  do 


require  the  applicant  to  provide  their 
full  social  security  number  in 
accordance  with  the  Privacy  Act  of  1974 
(5  U.S.C.  552a  note)  while  an  additional 
21  states  consider  the  social  security 
number  either  "necessary"  or  desirable. 
Still  other  states  request  either  the  social 
security  number  or  some  alternative  to 
it.  such  as  the  state's  driver's  license  or 
identification  number. 

The  Commission  recognizes  the 
necessity  of  voter  identification 
numbers  in  distinguishing  between 
voters  with  the  same  name  and  date  of 
birth.  The  Commission  is  aware, 
however,  of  the  limits  imposed  by 
federal  law  on  requiring  an  applicant's 
full  social  security  number.  5  U.S.C. 
552a  note.  See  also  42  U.S.C. 
405(c)(2)(C)(vii){I).  Even  in  states  where 
this  is  legally  permissible,  the 
Commission  is  mindful  of  the  privacy 
concerns  articulated  by  the  United 
States  Court  of  Appeals  for  the  Fourth 
Circuit  in  Greidinger  v.  Davis.  988  F.2d 
1344  (4th  Cir.  1993).  which  held  that  a 
state's  practice  of  requiring  social 
security  numbers  on  voter  registration 
applications  and  subsequent  public 
disclosure  of  such  social  security 
numbers  substantially  burdened  the 
applicant's  fundamental  right  to  vote. 
Therefore,  states  that  require  or  accept 
social  security  numbers  must  keep  tliat 
information  confidential. 

In  the  ANTRM.  the  Commission 
sought  comment  on  the  alternative  of 
requiring  only  the  last  four  digits  of  the 
applicant's  social  security  number  as  a 
means  of  meeting  privacy  concerns 
while  still  allowing  the  use  of  these 
numbers  for  identification  purposes. 
Although  the  Commission  suggests  such 
a  practice  as  a  possibility  in  states  that 
cannot  legally  require  full  social 
security  numbers,  the  Commission  is 
concerned  that  requiring  this  alternative 
would  arbitrarily  impose  on  the  states 
an  identification  system  that  may 
conflict  with  current  state  practices  and 
may  ultimately  confiict  with  future 
individual  identification  systems 
currently  under  discussion  or 
development  in  the  public  and  private 
sectors. 

In  order  to  ensure  the  greatest 
flexibility  for  the  states,  the  Commission 
proposes  in  section  8.4(a)(3)  to  request 
only  whatever  identification  number 
may  be  required  or  requested  from  the 
applicant's  state  of  residence  by 
directing  the  applicant  to  the  booklet 
instructions  for  that  state,  where  the 
request  or  requirement  would  be 
identified. 

I.  Signature  of  Applicant  Under  Oath 

Virtually  every  state  requires  the 
signature  of  the  applicant  under  penalty 


of  perjury.  In  addition,  the  Act  requires 
the  signature  of  the  applicant  under 
penalty  of  perjury.  42  U.S.C.  1973gg- 
7(b)(2)(C).  This  requirement  is  reflected 
in  proposed  section  8.4(b)(4). 

The  Act  further  requires  a  statement 
that  "specifies  each  eligibility 
requirement  (including  citizenship)" 
and  "contains  an  attestation  that  the 
applicant  meets  each  such 
requirement."  42  U.S.C.  1973gg- 
7(b)(2)(A)  and  (B).  Both  because  states 
vary  significantly  in  their  specific  voter 
eligibility  requirements,  and  to  simplify 
the  application  form,  propo.sed  section 
8.4  (b)(1)  would  specifically  identify 
U.S.  Citizenship  on  the  application 
itself  (since  citizenship  is  a  uni  v  ^rsal 
requirement)  and  then  incorporate  by 
reference  the  other  specific  voter 
eligibility  requirements  of  each 
individual  state,  directing  the  applicant 
to  the  instructions  under  the  applicant's 
state  for  the  list  of  those  requirements. 

Under  this  approach,  the  form  cannot 
be  used  without  the  booklet  because  the 
booklet  would  contain  necessary 
information  for  the  applicant  to  fill  out 
the  form.  The  applicant  would  sign  a 
statement  that  he  or  she  has  read  the 
accompanying  booklet,  and  to  the  best 
of  his  or  her  knowledge,  meeft  the 
requirements  as  stated  in  the  form  and 
in  the  accompanying  booklet.  See. 
proposed  section  8.4(b)(3).  Because  a 
few  states  require  a  special  pledge  of 
allegiance  to  their  state  Constitution  or 
other  special  oath  as  an  eligibility 
requirement,  the  Commission  likewise 
proposes  in  proposed  paragraph 
8.4(b)(1)  to  incorporate  by  reference  any 
such  state  pledge  in  the  oath  on  the 
national  application. 

J.  Date  of  Signature 

A  majority  of  the  states  commented 
that  the  date  of  the  applicant's  signature 
is  either  necessary  or  desirable.  "The 
Commission  recognizes  the  potential 
necessity  of  such  an  item  whether  for 
legal  or  administrative  purposes, 
especially  in  light  of  the  Act's 
provisions  regarding  the  date  of 
submitting  an  application  versus  the 
date  of  its  receipt  by  the  registrar.  For 
example,  the  Act  requires  that 
completed  registration  applications 
must  be  forwarded  to  the  appropriate 
state  election  official  within  10  days 
after  acceptance,  except  applications 
accepted  within  5  days  before  the  last 
day  for  registration  to  vote  in  an  election 
must  be  forwarded  no  later  than  5  days 
after  the  date  of  acceptance.  42  U.S.C. 
1973gg-3(e)  and  1973gg-5(d).  Therefore, 
proposed  section  8.4(b)(4)  would 
require  the  date  of  signature  in  the 
standard  month-day-year  format. 
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K.  If  You  Are  Unable  To  Sign  Your 
Name,  the  Name,  Address,  and 
Telephone  Number  of  the  Person  Who 
Assisted  You  in  Completing  This  Form 

Several  commenters  on  the  ANPRM 
expressed  concern  about  cases  in  which 
applicants  are  unable,  by  reason  of 
disability  or  illiteracy,  to  sign  their 
names.  These  commenters  questioned 
whether  requiring  the  name  of  the 
person  who  assisted  such  an  applicant 
in  completing  the  form  would  violate 
the  Act's  prohibition  against  "any 
requirement  for  notarization  or  other 
formal  authentication."  42  U.S.C. 
1973gg-7(b)(3). 

In* cases  where  the  applicant  is  unable 
to  sign  the  application,  it  may  be  legally 
or  administratively  necessary  to  require 
the  name,  address,  and  telephone 
number  of  the  person  assisting  the 
apph'cant.  Such  a  requirement  does  not 
appear  to  constitute  the  kind  of  "formal 
authentication"  prohibited  by  the  Act. 
The  Commission  therefore  proposes  in 
section  8.4(h)(5)  to  require  the  name, 
address,  and  telephone  number  of  any 
person  assisting  an  applicant  who  is 
unable  to  sign  the  application.  However, 
the  Commission  seeks  comments  on 
whether  requiring  the  disclosure  of  an 
assistant  would  constitute  the  kind  of 
"formal  authentication"  prohibited 
under  the  Act. 

//.  Items  on  Which  the  Commission  Has 
Mot  Made  a  Preliminary  Proposal 

The  Commission  is  still  considering 
whether  to  include  race/ethnicity  and 
ghjnder  as  data  elements.  The 
Commission  received  several  comments 
on  both  of  these  data  elements,  and 
recognizes  that  compelling  arguments 
exist  for  the  inclusion  or  exclusion  of 
these  data  elements.  In  order  to  be 
included  on  the  form,  the  data  elements 
must  meet  the  "necessary  threshold"  of 
the  NVRA  to  assess  voter  eligibility  and 
to  administer  voter  registration. 
Therefore,  further  comments  are 
encouraged  from  all  of  the  states  and 
other  interested  parties  as  to  whether 
race/ethnicity  and  gender  meet  the 
"necessary  threshold"  under  the  Act 
The  Commission  will  consider  all 
comments  in  issuing  the  final  rules. 

.\.  Race/Ethnicity 

Whether  race/ethnicity  should  be 
regarded  as  a  "necessary"  element  to  be 
included  on  the  national  mail 
registration  form  is  still  a  matter  under 
consideration.  Comments  on  the 
ANPRM  reflected  different  viewpoints 
and  an  overall  concern  about  the  impact 
of  its  inclusion  or  exclusion.  The 
Commission  therefore  welcomes 


comments  regarding  the  inclusion  or 
exclusion  of  this  data  element. 

Seven  states  currently  require  race  on 
their  voter  application  forms,  and  2 
states  request  race  as  an  optional  item. 
The  remaining  jurisdictions  do  not 
require  or  request  it. 

Several  of  the  key  concerns  of  the 
Voting  Rights  Act  relate  to  voter 
registration  activity  in  that  racial  voter 
registration  data  facilitates  the 
enforcement  of  that  Act's  provisions. 
Therefore,  race/ethnicity  information 
collected  on  the  national  form  would  be 
helpful  in  administrative 
determinations  and  litigation  under  that 
law.  42  U.S.C.  1973  et  seq.  Section  2  of 
the  Voting  Rights  Act  prohibits 
discriminatory  voting  practices  and 
procedures  nationwide,  including  the 
use  of  discriminatory  redistricting  plans 
and  election  systems  that  dilute 
minority  voting  strength.  Section  5  of 
that  Act  prohibits  the  specially  covered 
jurisdictions,  all  or  some  portions  of  16 
states,  from  implementing  new  election 
laws  or  procedures  without 
preclearance  from  the  U.S.  Attorney 
General  or  the  U.S.  District  Court  for  the 
District  of  Columbia.  While  that  Act 
does  not  require  specially  covered 
jurisdictions  to  include  race  on  their 
voter  registration  forms,  it  may  be  that 
information  on  registrants  broken  down 
by  race  is  used  both  "as  a  sword  and  a 
shield  "  in  certain  instances  to  help  the 
states  administer  and  enforce  the  Voting 
Rights  Act.  It  should  be  noted,  however, 
that  one  covered  jurisdiction  employs 
Census  Bureau  figures  for  this  purpose. 
In  addition,  one  of  the  express  findings 
in  the  NVRA  was  that,  "discriminatory 
and  unfair  registration  laws  and 
procedures  r^n  have  a  direct  and 
damaging  effect  on  voter  participation 
in  elections  for  Federal  office  and  can 
disproportionately  harm  voter 
participation  by  various  groups, 
including  racial  minorities."  42  U.S.C. 
1973gg(a)(3).  Moreover,  the  NVRA 
specifically  cautions  that  its 
implementation  is  to  be  consistent  with 
the  Voting  Rights  Act  of  1965  and  that 
the  NVR.\  does  not  authorize  or  require 
conduct  that  is  prohibited  by  that  Act. 
42  U.S.C.  1973gg-9(d). 

Argum.ents  advanced  by  commenters 
in  favor  of  requiring  race/ethnicity 
included:  it  is  necessary  to  monitor  the 
effectiveness  of  registration  efforts 
under  the  Act;  it  is  necessary  to  comply 
with  the  intent  of  the  NVRA  to 
eliminate  the  barriers  to  equal  voter 
registration;  it  is  essential  for  full 
enforcement  of  the  NVRA  anti- 
discrimination provisions  concerning 
confirmation  mailings:  it  would  provide 
a  statistical  basis  for  administering  or 
enforcing  the  Voting  Rights  Act;  it  is 


necessary  under  the  U.S.  Constitution  to 
determine  whether  a  jurisdiction 
unconstitutionally  discriminates  on  the 
basis  of  race;  and,  it  would  sene  as  a 
guide  to  determine  minority 
representation  of  pollworkers. 
Furthermore,  if  race/ethnicity  data  is 
not  included  on  the  form,  incomplete 
and  inconclusive  data  on  race/ethnicity 
would  result  for  those  jurisdictions  that 
currently  collect  such  data. 

On  the  other  hand,  arguments 
presented  against  requiring  race/ 
ethnicity  included:  it  is  not  necessary  to 
comply  with  the  intent  of  the  NVRA;  it 
is  not  essential  for  voter  registration 
purposes;  it  may  be  viewed  by  potential 
applicants  as  personally  offensive,  an 
invasion  on  privacy,  or  as  intimidating; 
and,  it  could  lead  to  an  application 
being  rejected  because  the  applicant 
failed  to  indicate  his  or  her  race. 

Some  of  the  comments  suggested 
alternatives  to  an  all  or  nothing 
inclusion  or  exclusion  propo.sal.  For 
example,  one  commeiiter  suggested  that 
race/ethnicity  data  be  included  on  the 
form  as  an  optional  item  only  (similar 
to  applicants  optionally  providing 
telephone  numbers).  Another  suggestion 
was  that  racial  data  be  included  on  the 
form  only  for  states  that  currently 
require  it  by  state  law.  A  third 
suggestion  was  that  racial  data  be 
included  on  the  form  only  for  those 
states  that  are  specially  covered  by  the 
Voting  Rights  Act  (similar  to  the  party 
preference  requirement  only  for  closed 
primary  states).  Finally,  another 
suggestion  was  to  exclude  the  data 
element  from  the  national  form,  but  to 
require  or  request  applicants  to  indicate 
race/ethnicity  on  the  confirmation 
notices  required  under  the  Act. 

In  light  of  the  Voting  Rights  Act,  the 
conflicting  state  requirements,  the 
suggested  ahematives,  and  the 
arguments  presented  on  both  sides,  the 
Commission  seeks  further  comments 
from  states  and  other  interested  parties 
on  whether  race/ethnicity  meets  the 
"necessary  threshold"  required  by  the 
Act  to  assess  eligibility  or  to  administer 
voter  registration,  and  whether  to 
include  race/ethnicity  as  a  data  element 
on  the  form  in  the  final  rules. 

B.  Gender 

Whether  to  request  or  require  gender 
as  an  infocmation  item  is  another  matter 
still  under  consideration.  Forty-four 
respondents  to  the  state  survey  declared 
gender  to  be  unnecessary  information 
while  two  more  found  it  to  be  merely 
desirable.  Its  primary  utility  appears  to 
be  in  generating  statistics.  Furthermore, 
gender  is  not  an  eligibility  requirement 
in  any  state  and  it  is  seldom  necessary 
for  distinguishing  between  voters  (since 
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date  of  birth  and/or  identification 
numbers  can  accomplish  this  as 
readily).  The  Commission  welcomes 
further  comment  on  whether  to  include 
or  exclude  this  data  element  on  the  form 
in  the  final  rules. 

///.  Proposed  Items  To  Be  Excluded 
From  the  ^orm 

For  the  reasons  given,  the 
Commission  is  proposing  that  the 
following  items  be  excluded  from  the 
national  mail  voter  registration  form 
because  they  do  not  appear  to  meet  the 
"necessary  threshold"  of  the  NVRA  to 
a.ssess  the  eligibility  of  the  applicant  or 
to  administer  voter  registration  or  other 
parts  of  the  election  process.  The 
Commission  will  consider  all  the 
comments  it  receives  in  issuing  the  final 
rules,  and  welcomes  further  comments 
on  the  following  data  elements. 

A.  Information  Regarding  Naturalization 

Respondents  to  the  state  survey  were 
evenly  divided  on  the  necessity  or 
desirability  of  requiring  naturalization 
information,  while  5  commenters  on  the 
ANPRM  advocated  including  it.  The 
issue  of  U.S.  citizenship  appears  to  be 
best  addressed  within  the  oath  required 
by  the  Act,  and  signed  by  the  applicant 
under  penalty  of  perjury  as  previously 
proposed.  The  basis  of  citizenship, 
whether  it  be  by  birth  or  by 
naturalization,  is  irrelevant  to  the 
citizen's  eligibility.  Therefore,  the 
Commission  proposes  not  to  request  or 
require  such  information  on  the  national 
form. 

B.  Place  of  Birth 

Eleven  commenters  on  the  ANPRiM 
advocated  requiring  place  of  birth  as  an 
infom.ation  item  on  the  national  voter 
regi<>tration  application  (with  1  opposed 
and  2  dissenting  in  favor  of  a  state  voter 
identification  number).  At  the  same 
time,  33  respondents  to  the  state  sur\'ey 
found  place  of  birth  to  be  necessary  or 
desirable  (with  15  finding  it 
unnecessary).  The  Commission 
nevertheless  proposes  not  to  request  or 
require  place  of  birth. 

The  chief  argument  advanced  for 
including  place  of  birth  is  that  it  might 
ser\e  as  a  means  of  distinguishing 
between  applicants  of  the  same  name 
and  date  of  birth.  However,  requiring 
this  information  has  the  potential  for 
inviting  unequal  scrutiny  of 
applications  from  citizens  bom  outside 
the  U.S.  Given  the  potentially  chilling 
effect  of  including  this  item,  the 
Commission  proposes  to  exclude  it  from 
the  form.  Moreover,  the  administrative 
purpose  of  distinguishing  between 
applicants  can  be  as  effectively 
accomplished  by  employing  a  voter 


identification  number  such  as:  the  full 
social  security  number  in  states  that  can 
require  it;  the  last  four  digits  of  the 
social  security  number  in  states  that 
cannot  require  the  full  number:  the  state 
driver's  licen,^  or  identification 
number;  or  another  voter  identification 
number  decided  on  by  the  state.  Indeed, 
the  fact  that  17  states  currently  function 
without  requiring  place  of  birth  draws 
into  question  its  necessity. 

C.  Occupation 

Only  5  survey  respondents  declared 
occupation  to  be  a  necessary  or 
desirable  information  item  while  43 
survey  respondents  and  1  commenter  on 
the  ANPRM  declared  it  to  be 
unnecessary.  The  only  use  advanced  for 
this  datum  would  be  for  the  purposes  of 
voter  identification  at  the  polls.  Because 
there  is  no  mutually  exclusive  list  of 
occupations,  individuals  may  have  more 
than  one  occupation  at  a  time, 
occupations  may  be  readily  changed, 
and  this  information  is  not  essential  for 
voter  identification,  the  Commission 
therefore  proposes  not  to  include  it  on 
the  national  voter  registration  form. 

D.  Specific  Information  Regarding 
Criminal  Conviction  or  Mental 
Incapacity 

The  Act  specifically  requires  that  the 
national  voter  registration  form  contain 
a  statement  that  "specifies  each 
eligibility  requirement  (including 
citizenship)"  and  "contains  an 
attestation  that  the  applicant  meets  each 
such  requirement."  42  U.S.C.  1973GG- 
7(b)(2)  (A)  and  (B).  Yet  voter  eligibility 
requirements  vary  considerably  among 
the  states  especially  with  regard  to  both 
criminal  conviction  and  mental 
incapacity. 

Some  states,  for  example, 
disenfranchise  all  persons  convicted  of 
any  felony.  Other  states  disenfranchise 
only  persons  convicted  of  certain  types 
of  crimes  (e.g.  election  crimes).  Some 
states  disenfranchise  felons  for  the 
entire  period  of  their  sentence  while 
others  disenfranchise  only  incarcerated 
felons,  or  felons  incarcerated  or  on 
parole  but  not  those  on  probation. 

State  voter  eligibility  requirements 
regarding  menial  incapacity  also  vary, 
with  some  providing  very  specific 
definitions  and  categories  and  others 
not. 

In  order  to  accommodate  the  different 
sets  of  eligibility  requirements  without 
burdening  the  application  form  with 
them,  the  Commission  proposes,  as 
noted  previously,  to  list  the  specific 
voter  eligibility  requirements  for  each 
state  in  a  booklet  containing  a  set  of 
instructions  to  accompany  the 
application.  The  form  would  direct  an 


applicant  to  the  state  voter  eligibility  list 
in  the  booklet.  The  oath,  attesting  that 
the  applicant  meets  the  eligibility 
requirements  of  the  state  including 
those  regarding  criminal  conviction  or 
mental  incapacity,  would  be  signed  by 
the  applicant,  and  thus  incorporate  by 
reference  all  eligibility  requirements  for 
each  of  the  applicable  states.  Therefore, 
because  the  oath  appears  to  be  sufficient 
to  determine  voter  eligibility,  the 
Commission  proposes  that  a  separate 
item  requiring  specific  criminal 
conviction  or  mental  incapacity 
information  would  be  unnecessary, 

E.  Height.  Weight.  Hair  and  Eye  Color. 
or  Other  Physical  Characteristics 

The  majority  of  respondents  to  the 
state  survey  find  no  value  in  requiring 
height,  weight,  hair  and  eye  color,  or 
other  physical  characteristics  on  the 
voter  registration  form.  Only  a  ha:.dful. 
along  with  1  commenter  on  the  .^.''JPRM 
found  it  neressar)'  or  desirable. 

It  appears  that  the  only  purpose  for 
requiring  or  requesting  information 
regarding  personal  characteristics  is  for 
voter  identification  at  the  polls,  and 
there  is  little  evidence  that  it  has  ever 
in  fact  been  used  for  that  purpose. 
Moreover,  the  Commission  notes  that,  as 
with  occupation,  many  personal 
characteristics  are  variable,  most 
notably  weight  and  hair  color  but  also, 
to  some  extent,  height  and  eye  color. 
Because  such  information  appears  to  be 
of  negligible  value  in  voter 
identification,  and  therefore  not 
"necessary  ",  ^he  Commission  proposes 
not  to  require  or  request  it  on  the 
national  voter  registration  form. 

F.  Marital  Status 

No  state  considers  marital  status  to  be 
a  necessary  item  of  information.  The 
Commission  therefore  proposes  not  to 
require  or  request  marital  status  on  the 
national  voter  registration  form. 

G.  Other  Names 

This  section  deals  with  other  names 
such  as  maiden  name,  spouse's  name, 
father's  name,  mother's  maiden  name. 
and  prior  legal  name.  Only  7  states 
currently  require  any  other  name  on 
their  voter  registration  form,  presumably 
for  the  purposes  of  voter  identification 
or  for  capturing  changes  of  name. 

The  Commission  notes  that  many 
applicants  might  find  such  items  to  be 
offensive  or  intrusive  on  their  privacy. 
Moreover,  because  the  proposed 
national  form  would  sene  as  a  notice  of 
change  of  name,  that  important  purpose 
is  achieved  in  the  individual  cases 
where  it  is  relevant.  See,  proposed 
section  8.4(a)(1).  As  discussed 
previously,  other  less  intrusive  means 
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are  proposed  for  distinguishing  between 
applicants.  The  Commission  therefore 
proposes  not  to  require  or  request  any 
other  names  on  the  national  voter 
registration  form. 

H.  Miscellaneous  Items 

Several  comments  on  the  ANPRM 
addressed  vihether  to  include 
miscellaneous  items  such  as  language 
preference,  the  need  for  assistance  by 
persons  with  disabilities,  and  the 
willingness  to  serve  as  a  pollworker. 

Three  commenters  on  tne  .\NPRM 
advocated  including  such  miscellaneous 
information  items  on  the  voter 
registration  form  in  order  to  provide 
useful  information  and  to  facilitate 
administering  other  aspects  of  the 
election  process.  Four  commenters 
opposed  the  inclusion  of  such 
information  because  it  would 
unnece'^sarily  complicate  the  form  and 
is  not  essential. 

The  Commission  is  aware  of  the 
concerns  of  language  minority  groups, 
n^;  well  as  the  language  minority 
n^quirements  of  the  Voting  Rights  Act 
specified  in  42  U.S.C.  1973aa-la  and 
lf?73b(n(4).  Indeed,  the  Commission  is 
1  oping  to  develop  separate  versions  of 
the  national  voter  registration  form  by 
t.-3nslating  the  form  into  each  of  the 
v.ritten  languages  covered  by  the  Voting 
Rights  Act.  to  the  extent  technically 
possible  in  a  side  by  side  format  with 
the  English  version. 

The  Commission  is  also  aware  of  the 
i>_'eds  of  persons  with  disabilities  and 
the  requirements  of  both  the  Voting 
Accessibility  for  the  Elderly  and 
Handicapped  .'let  of  1984  and  the 
Americans  with  Disabilities  Act.  42 
U  S.C.  1973ee,  42  U.S.C.  12101  et  seq. 
For  e.xample,  the  Commission  proposes 
below  to  develop  the  national  voter 
n^'gistration  form  in  the  largest 
practicable  type  size  in  order  to 
accommodate  applicants  with  vision 
impairments. 

Further,  the  Commission  realizes  that 
local  election  officials  face  a  challenge 
due  to  the  dwindling  pool  of  potential 
poo!  workers. 

However,  alternative  means  exist  for 
eliciting  these  miscellaneous  items  of 
information  without  burdening  the  voter 
registration  form  with  them.  States  and 
localities  might,  for  example,  want  to 
consider  using  a  detachable  return 
postcard  seeking  this  information  on  the 
acknowledgment  notice  required  by  the 
Act  in  response  to  voter  applications. 

Because  such  information  is  not,  then, 
necessary  in  the  act  of  appUing  to 
register,  the  Commission  proposes  not 
ti  require  or  request  any  such 
miscellaneous  information  on  the 
national  voter  registration  form. 


I\'.  Format 

A.  Layout 

With  regard  to  format,  the 
Commission  considered  in  the  ANPRM 
whether  the  layout  of  the  form  should 
be  a  single  sheet  or  a  booklet.  The 
booklet  would  include  a  tear  out 
application  portion  and  accompanying 
instructions.  The  Commission  is 
proposing  this  latter  approach,  in 
proposed  sections  8.3  and  8.5.  because 
it  appears  to  be  the  best  way  to 
accommodate  the  information 
requirements  under  the  NVRA.  different 
slate  requirements,  and  other  goals  for 
the  form.  Under  this  approach,  the 
Commission  considers  the  "form"  to 
include  both  the  application  portion 
and  the  accompanying  instructions.  The 
Commission  welcomes  comments  on 
this  approach. 

B.  Size,  Weight,  and  Color  of  the  Form 

The  Commission  proposes  in  section 
8.5(a)  to  capture  all  of  the  required  data 
elements  on  a  single  5'x8'  application 
card  of  sufficient  stock  and  weight  to 
satisfy  postal  regulations  and  standard 
filing  requirements.  The  application 
card  would  be  attached  by  a  perforated 
fold  to  another  5"x8'  card  containing 
requests  for  such  ancillary  information, 
where  applicable,  as  previous  address, 
previous  name,  previous  political  party 
affiliation,  and  a  locational  map  space. 
Under  proposed  section  8.5(b)(1), 
applicants  would  be  able  to  seal  the 
completed  application  by  removing  a 
strip  covering  a  pre-glued  area  along  the 
bottom  of  the  form,  folding  the  fonn  at 
the  center  perforation,  and  attaching  the 
pre-glued  area  to  the  top  of  the  form. 
Registrars  would  be  able  to  remove  the 
sealing  strip  portion  (which  itself  would 
be  perforated)  and  either  remove  the 
ancillary  portion  or  else  fold  it  back  and 
file  it  along  with  the  application. 

The  Commission  is  proposing  in 
section  8.5(b)(2)  that  the  "outside"  of 
the  application  contain  address  lines. 
The  address  of  each  state  registration 
official  would  be  provided  in  the 
accompanying  instructions.  Applicants 
would  be  directed  to  affix  first  class 
postage,  and  appropriate  postal  indicia 
v\  ould  be  preprinted  accordingly. 

In  order  to  accommodate  optical 
scanning  capabilities,  proposed  section 
8.5(c)  would  require  ink  and  paper 
colors  of  sufficient  contrast  for  that 
purpose,  to  minimize  the  volume  of 
preprinted  material  on  the  application 
without  sacrificing  clarity  to  the 
applicant,  and  to  designate  a  signature 
field  rather  than  a  signature  line  for  the 
applicant's  signature  or  mark. 


A  number  of  commenters  on  the 
ANfPRM  expressed  concern  about  their 
need  to  add  additional  information  to 
the  application  such  as  precinct  and 
legislative  districts.  Accordingly,  the 
Commission  proposes  in  section 
8.5(b)(4)  to  provide  space  where 
practicable,  and  on  both  sides  of  the 
application,  blank  boxes  labeled  "For 
Official  Use  Only." 

C.  Type  Size 

In  order  to  accommodate  applicants 
with  vision  impairments,  proposed 
section  8.5(e)  would  require  that  the 
form  employ  the  largest  practicable  sans 
sen/ type  size. 

D.  Bilingual  Requirements 

Jurisdictions  covered  by  the  NVR,\ 
must  provide  forms  which  meet  the 
requirements  of  the  Voting  Rights  Act  of 
1965  to  eliminate  language  barriers.  42 
U.S.C  1973aa-l(a).  In  order  to 
accommodate  the  concerns  of  several 
commenters  on  the  ANPRM  regarding 
the  needs  of  language  minority  groups 
and  the  language  minority  requirements 
of  the  Voting  Rights  Act,  the 
Commission  hopes  to  develop  separate 
versions  of  the  form  in  each  of  the 
written  languages  covered  by  that  Act, 
to  the  extent  technically  possible  in  a 
side  by  side  format  with  the  English 
version. 

E.  Additional  Concerns 

Pursuant  to  the  Act's  requirement  that 
the  form  specify  "each  eligibility 
requirement"  of  each  state  (42  U.S.C. 
1973gg-7(b)(2)(A)).  proposed  section 
8.6(a)  would  require  the  chief  election 
official  of  each  state  responsible  for 
coordinating  activities  under  the  NVRA 
to  certify  to  the  Commission  each  voter 
eligibility  requirement  of  the  state, 
including  the  standard  deadline  for 
submitting  applications  (with  State 
Constitutional  or  statutory  citations), 
within  30  days  after  the  promulgation  of 
the  Final  Rule.  Under  proposed  section 
8.6(b),  the  election  official  must  also 
provide  the  Commission  with  notice  of 
any  change  thereafter  to  such  eligibility 
requirements  or  dates  within  30  days  of 
the  change.  The  Commission  also 
proposes  in  section  8.6(c)  to  require, 
from  officials  in  states  requiring  or 
requesting  the  applicant's  full  social 
security  number,  the  slate's  privacy 
statement  required  under  the  Privacy 
Act  of  1974.  5  U.S.C.  552a  note. 

In  addition,  the  Commission  is 
considering  ways  to  keep  printing  and 
production  costs  at  a  minimum  while 
maintaining  printing  quality  control.  To 
help  achieve  these  goals,  the 
Commission  proposes  to  have  a  modest 
number  of  each  version  of  the  form 
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printed  at  the  Government  Printing 
Office.  This  would  make  the  form  a 
government  document,  available  for  sale 
through  the  Government  Printing  Office, 
and  would  offer  the  States  and  other 
interested  groups  an  opportunity  to 
"ride"  the  print  order  for  as  many 
copies  as  they  feel  necessary  and  to 
reorder  as  needed.  The  Commission 
feels  that  such  an  approach  would 
substantially  reduce  costs  and  provide 
an  avenue  for  obtaining  large  quantities 
of  the  booklet. 

Recordkeeping  and  Reporting 
Requirements 

Under  42  U.S.C  1973gg-7(a)(3).  the 
Commission  is  required  to  submit  to  the 
Congress  not  later  than  June  30  of  each 
odd-numbered  year  a  report  assessing 
the  impact  of  the  NVRA  on  the 
administration  of  elections  for  federal 
office  during  the  preceding  2  year 
period.  The  report  must  also  include 
recommendations  for  improvements  in 
federal  and  state  forms,  procedures,  and 
other  matters  affected  by  the  Act.  The 
Commission  is  granted  regulatory 
authority  to  prescribe,  in  consultation 
with  the  chief  election  officials  of  the 
states,  such  regulations  as  are  necessary 
to  implement  this  reporting 
requirement.  42  U.S.C.  1973gg-7(a)(l). 

The  Commission  welcomes  comment 
on  how  best  to  implement  this 
responsibility  while  maintaining 
confidentiality  and  privacy  rights  of 
individuals  and  not  unduly  burdening 
the  states  and  other  reporting  entities.  In 
order  to  produce  a  document  that  is 
both  useful  and  comprehensive,  the 
Commission  anticipates  that  it  will  need 
several  different  types  of  data.  For  some 
of  this  data  (such  as  total  voting  age 
population  by  state  and  demographic 
figures  on  reported  voter  registration), 
the  Commission  will  use  figures 
produced  by  the  Bureau  of  Census.  For 
the  data  elements  identified  below, 
however,  the  Commission  will  require 
the  chief  election  official  of  each  state 
responsible  for  coordinating  activities 
under  the  NVRA  to  report  to  the 
Commission. 

The  proposed  rules  in  new  section 
8.7(a)  would  require  each  state's  chief 
election  official  responsible  for 
coordinating  activities  under  the  NVRA 
to  report  to  the  FEC,  on  a  form  provided 
by  the  Commission,  the  information 
identified  below  no  later  than  March  31 
of  each  odd-numbered  year  (the  year 
following  each  regularly  scheduled 
general  election  for  federal  office, 
hereafter  referred  to  as  "federal  general 
election")  beginning  March  31.  1995. 


/.  Contents  of  the  Beport 

For  the  reasons  given,  the 
Commission  invites  comments  on 
whether  the  following  information  items 
should  be  considered  necessarj'  to 
assessing  the  impact  of  the  N'VRA  on  the 
administration  of  elections  for  federal 
office. 

A.  The  Total  Number  of  Voters 
Registered  Statewide  (Both  as  "Active" 
and  as  "Inactive")  in  the  Federal 
General  Election  Two  Years  Prior  to  the 
Most  Recent  Federal  General  Election 

The  Commission  believes  that  in 
order  to  assess  the  impact  of  the  N\TL\ 
between  each  two  federal  general 
elections,  it  is  essential  to  obtain  as  a 
baseline  the  total  number  of  registrants 
statewide  (both  "active"  and  "inactive" 
if  the  state  makes  such  a  distinction)  in 
the  federal  general  election  prior  to  the 
one  just  preceding  the  reporting  date. 
For  e.xample,  for  the  1999  report,  the 
number  would  be  the  number  of  voters 
registered  in  the  November  1996 
election. 

The  Commission  therefore  proposes 
in  section  8.7(b)(1)  to  require  this 
information  on  each  state  report.  It 
further  proposes  to  convey  the  number 
of  active  registrants  to  the  Congress  not 
only  in  numbers,  but  also,  based  on 
Census  figures,  as  a  percentage  of  voting 
age  population  in  each  state. 

According  to  the  NVRA  legislative 
history,  states  may  designate  registrants, 
under  certain  circumstances,  as 
"inactive".  Throughout  the  following 
di.scussion.  the  term  "active"  refers  to 
all  registered  voters  except  those  who 
have  received  and  not  responded  to  the 
confirmation  mailing  sent  in  accordance 
with  42  U.S.C.  1973gg-6(d)  and  not 
offered  to  vote.  See.  proposed  section 
8.2(c).  The  term  "inactive"  refers  to 
registrants  who  have  neither  responded 
to  the  confirmation  mailing  nor  offered 
to  vote.  See.  proposed  section  8.2(d). 
For  purposes  of  reporting  under  these 
rules,  if  a  state  does  distinguish  between 
"active"  and  "inactive"  registrants,  then 
the  state  shall  also  report  the  number  of 
each. 

B.  The  Total  Number  of  Voters 
Registered  Statewide  (Both  as  "Active" 
and  as  "Inactive")  in  the  Most  Recent 
Federal  General  Election 

In  order  to  determine  the  overall 
increase  or  decrease  in  voter  registration 
between  federal  general  elections, 
proposed  section  8.7(b)(2)  would 
require  from  each  state  the  total  number 
of  voters  registered  in  the  most  recent 
federal  general  election  and  the  number 
of  "active"  and  "inactive"  registrants  if 
the  state  makes  such  a  distinction. 


C.  The  Total  Number  of  New  Valid 
Registrations  Statewide  Between  the 
Past  Two  Federal  General  Elections 

Because  changes  in  total  voter 
registration  figures  between  federal 
general  elections  result  from  additions 
to  the  list  as  well  as  deletions  from  the 
list,  the  Commission  proposes  in  section 
8.7(b)(3)  to  require  of  each  state  the  total 
number  of  new  valid  registrations 
between  the  date  of  the  most  recent 
federal  election  and  the  one  prior  to  the 
most  recent  (ruling  out  any  duplicate  or 
rejected  applications). 

D.  If  the  State  Distinguished  Between 
"Inactive"  and  "Active"  Voters,  the 
Total  Number  of  Registrants  Statewide 
That  Were  Designated  "Inactive" 
Between  the  Past  Two  Federal  General 
Elections  and  Were  Still  Designated 
"Inactive"  After  the  Past  Federal 
General  Election 

In  order  to  maintain  consistency  in 
the  numbers  of  registrants  reported, 
proposed  section  8.7(b)(4)  would 
require  from  those  states  who  adopt  the 
practice  of  distinguishing  between 
"active"  and  "inactive",  the  number  of 
registrants  designated  as  "inactive" 
between  the  most  recent  federal  general 
election  and  the  one  prior  to  that  and 
who  remained  "inactive"  after  the  most 
recent  federal  general  election  (thus 
ruling  out  registrants  that  were 
designated  "inactive"  but  were  restored 
to  "active"  status  by  reason  of  returning 
a  confirmation  notice  or  voting). 

Confirmation  notices  must  be  mailed 
to  ensure  the  maintenance  of  accurate 
and  current  voter  registration  rolls  for 
election  to  Federal  office  according  to 
42  U.S.C.  1973gg-6(b).  Therefore,  the 
proposed  information  should  be  readily 
obtained  by  state  election  officials,  since 
the  Act  specifically  requires  registration 
officials  to  maintain  records  for  at  least 
2  years  regarding  confirmation  notices 
mailed  out  as  well  as  the  responses  to 
such  notices  (42  U.S.C.  1973gg-6(i)(2)). 
and  because  the  number  of  registrants 
designated  as  "inactive"  is  merely  the 
number  of  persons  who  have  neither 
responded  to  the  confirmation  notices 
nor  subsequently  voted. 

E.  The  Total  Number  of  Registrations 
Statewide  That  Were,  for  Whatever 
Reason.  Deleted  From  the  Registration 
List  Between  the  Past  Two  Federal 
General  Elections 

Because  changes  in  total  voter 
registration  figures  between  federal 
general  elections  result  from  deletions 
from  the  list  as  well  as  from  additions 
to  it,  the  Commission  proposes  in 
section  8.7(b)(5)  to  require  of  each  state 
the  total  number  of  registrations  (both 
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"active"  and  "inactive"  if  the  state 
makes  such  a  distinction)  that  were,  for 
whatever  reason,  deleted  from  the 
registration  list  between  the  past  two 
federal  general  elections. 

F.  The  Total  Number  of  Registration 
Applications  Statewide  That,  Between 
the  Past  Two  Federal  General  Elections, 
Were  Received  or  Generated  by 
Collectively:  (1)  All  Motor  Vehicle 
Offices;  (2)  Mail;  (3)  All  Public 
.Assistance  Agencies  That  Are  Mandated 
as  Registration  Sites  Under  the  NVRA; 
(4)  All  State  Funded  Agencies  Primarily 
Serving  Persons  With  Disabilities;  (5) 
Ail  Armed  Fon:es  Recruitment  Offices; 
(6)  All  Other  Agencies  Designated  by 
the  State;  and  (7)  All  Other  Means 
(Including  In-Person,  Deputy  Registrars, 
Organized  Voter  Registration  Drives 
Delivering  Forms  Directly  to  Registrars, 
etc.) 

A  principal  objective  of  the  NVRA  is 
to  expand  the  number  and  range  of 
locations  where  eligible  citizens  may 
obtain  and  complete  a  voter  registration 
application.  Accordingly,  the 
Commission  believes  that  any 
assessment  of  the  impact  of  the  NVRA 
should  include  an  indication  of  the 
level  of  voter  registration  adivity  at  the 
various  categories  of  locations  (as 
distinct  from  individual  agencies  or 
offices).  Under  proposed  section 
8.7(b)(6),  inforniation  regarding  the 
number  of  registration  applications 
received  from  or  generated  by  the 
various  categories  of  locations  identified 
above  would  be  required  to  be  reported. 
It  is  important  to  note  that  the 
Commission  seeks  the  total  number  of 
applications  (regardless  of  whether  they 
are  valid,  rejected,  duplicative,  or 
address  changes)  since  these  numbers 
will  reflect  the  overall  level  of 
registration  artivity  at  various  types  of 
sites.  Ksues  of  how  to  categorize  certain 
applications  (such  as  thosa  that  are 
obtained  by  the  applicant  from  a  public 
assistance  agency  or  from  an  organized 
registration  drive  but  are  mailed  in  by 
the  applicant)  are  not  as  important  as 
assuring  that  the  method  of 
categorization  is  consistent  throughout 
the  State  and  over  time. 


G.  The  Total  Number  of  Redundant  or 
"Duplicate"  Registration  Applications 
Statewide  That,  Between  the  Past  Two 
Federal  General  Elections,  Were 
Received  From  or  Generated  by 
Collectively:  (1)  AH  Motor  Vehicle 
Offices;  (2)  Mail;  (3)  All  Public 
Assistance  Agencies  That  Are  Mandated 
as  Registration  Sites  Under  the  NVRA; 
(4)  All  State  Funded  Agencies  Primarily 
Serving  Persons  With  Disabilities;  (5) 
All  Armed  Forces  Recruitment  Offices; 
(6)  All  Other  Agencies  Designated  by 
the  State;  and  (7)  All  Other  Means 
(Including  In-Person,  Deputy  Registrars, 
Organized  Voter  Registration  Drives 
Delivering  Forms  Directly  to  Registrars, 
etc.) 

The  Commission  believes  that  it  is 
important  to  gauge  the  level  of 
unfruitful  voter  registration  activity  at 
both  the  categories  of  registration  sites 
and  by  voter  registrars.  In  order  to  do  so, 
the  Commission  proposes  in  section 
8.7(b)(7)  requiring  the  number  of 
redundant  or  duplicate  registration 
applications  received  from  each 
category  of  registration  site  identified 
above.  A  "duplicate  registration 
application"  is  an  offer  to  register  by  a 
person  already  registered  to  vote  within 
the  same  jurisdiction.  See,  proposed 
section  8.2(e).  Collecting  such 
information  might  lead  to  better 
registration  site  selection  or  may 
indicate  the  need  for  improved  voter 
information  regarding  the  absence  of  the 
need  to  reapply  if  one  is  already 
registered  and  has  not  changed  address. 

H.  The  Statewide  Number  of 
Confirmation  Notices  Mailed  Out 
Between  the  Past  Two  Federal  General 
Elections  and  the  Statewide  Number  of 
Responses  Received  to  These  Notices 
During  That  Same  Period 

The  Act  requires  that  registrars  mail 
out  confirmation  notices  to  certain  types 
of  registrants.  42  U.S.C  1973gg-6(d)(2). 
The  Act  further  requires  that  States 
maintain  records  of  all  such  mailings 
along  with  information  concerning 
whether  each  recipient  has  responded  to 
the  notice.  42  U.S.C  1973gg-6(i)(2).  The 
Commission  notes  that  such  information 
is  important  in  assessing  the  impact  of 
the  NVRA  and  that,  in  States  which  do 
not  distinguish  between  "active"  and 
"inactive"  registrants,  such  numbers  are 
essential  to  adjusting  overall  registration 
figures.  The  Commission,  therefore, 
proposes  in  section  8.7(b)(8)  to  require 
that  such  information  be  reported. 


I.  The  Postal  Costs  Incurred  Statewide 
Between  the  Past  Two  Federal  General 
Elections  for  All  Mailings  Required 
Under  the  NVRA 

The  Act  requires  at  least  five  types  of 
mailings  to  be  paid  for  by  the  registrar's 
office:  A  notice  to  each  applicant  of  the 
disposition  of  the  registration 
application  (42  U.S.C.  1973gg-6(3)(2));  a 
forwardable  mailing  to  registrants  who, 
according  to  Postal  Service  information, 
have.changed  address  within  the 
registrar's  jurisdiction  (42  U.S.C. 
1973gg-6(c)(l)(B)(i));  a  postage  prepaid, 
pre-addressed  return  form  by  which 
registrants  who  may  have  moved  within 
the  same  jurisdiction  may  verify  or 
correct  their  address  information  (42 
U.S.C.  1973gg-6(c)(l)(B)(i));a 
forwardable  confirmation  mailing  to 
registrants  who  may  have  moved 
outside  the  registrar's  jurisdiction  (42 
U.S.C.  1973gg-6(d)(2));  and  a  prepaid, 
pre-addressed  return  card  whereby 
registrants  who  may  have  moved 
outside  the  jurisdiction  may  state  their 
current  address  (42  U.S.C.  1973gg- 
6(d)(2)).  In  addition  to  these  required 
mailings,  and  depending  on  the  specific 
procedures  adopted  by  each  state,  the 
Act  may  also  entail  the  costs  of 
employing  the  Postal  vService's  National 
Change  of  Address  ("NCOA ")  program 
or  (in  lieu  of  using  the  NCOA)  a  direct, 
retum-if-undeliverable,  address- 
correction-requested  mailing  to  some  or 
all  of  the  voter  registration  list. 

The  Commission  believes  that,  in 
order  to  gauge  the  impact  of  the  NVP^ 
on  the  administration  of  federal 
elections,  it  is  important  to  require 
reporting  of  the  postal  costs  incurred 
statewide  for  each  of  these  items. 
Proposed  section  8.7(b)(9)  would 
require  such  reporting. 

J.  In  the  State's  First  Report,  a  Brief 
Narrative  Description  of  the  State's 
Implementation  of  the  NVR.A;  and  in 
Subsequent  State  Reports,  any 
Significant  Changes  to  the  Program 

Because  the  Act  provides  the  states  a 
number  of  options  in  complying  with 
the  NVR\,  the  Commission  believes 
that  an  overall  description  on  how  each 
state  has  initially  gone  about 
Implementing  the  Act  is  essential  t» 
assessing  its  impart.  In  order  to  ease  this 
burden,  and  in  order  to  enhance 
comparability  across  states,  the 
Commission  proposes  in  section 
8.7(b)(10)  to  provide,  on  the  FEC 
reporting  form,  a  series  of  questions 
with  categorical  responses  requiring  the 
state  to  indicate  the  options  or 
procedures  the  state  has  selected  in 
implementing  the  NVRA.  By  the  same 
token,  and  in  the  same  manner,  the 
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Commission  proposes  to  inquire  in  all 
subsequent  reports  about  any  significant 
changes  in  each  state's  program. 

K.  Problems  Encountered 

The  Commission  notes  that  no  report 
on  the  impact  of  the  NV'RA  would  be 
complete  without  identifying  the  types 
of  problems  encountered  in  its 
implementation  and  operation. 
Accordingly,  under  proposed  section 
8.7(b)(ll).  an  area  on  the  reporting  form 
would  be  provided  for  states  to  identif>' 
any  problems  they  have  encountered 
along  with  the  measures  they  have  taken 
to  address  any  such  problems. 

U.  Items  Not  To  Be  Reported 

Although  a  few  commenters  on  the 
ANPRM  suggested  them,  the 
Commission,  for  the  reasons  given, 
proposes  not  to  request  reporting  of  the 
following  items: 

A.  Any  Numbers  or  Other  hiformation 
Regarding  Registration  Applications 
From  Specific  Offices  or  Agencies 
Designated  as  Registration  Sites  Under 
theNVRA 

Although,  as  noted  previously,  the 
Commission  proposes  to  require  the 
numbers  of  applications  from  categories 
of  registration  sites  designated  under  the 
NVRA.  the  Commission  believes  that 
the  required  reporting  of  information 
regarding  specific  offices  or  agencies 
would  place  an  undue  burden  on  local 
registration  offices  and  could 
undermine  the  confidentiality 
requirements  of  the  Act  (which 
prohibits  public  disclosure  of 
information  regarding  the  specific 
public  assistance  agency  or  motor 
vehicle  office  through  which  any 
individual  registered)  with  respect  to 
applications  from  specific  motor  vehicle 
offices  (42  U.S.C.  1973gg-3(c)(2)(D)(iii)) 
and  from  specific  public  assistance 
agencies  (42  U.S.C.  1973gg-6(i)(l)).  At 
the  same  time,  however,  states  may  for 
their  ovsm  purposes  wish  to  code  their 
registration  applications  in  such  a 
manner  as  to  be  able,  under  certain 
circumstances,  to  identify  originating 
offices  or  agencies.  Although  such 
information  might  be  valuable  to  states 
in  assessing  the  accuracy  and  efficiency 
of  their  individual  intake  sites,  the 
Commission  proposes  not  to  require  the 
reporting  of  such  information. 

B.  The  Number  of  Declinations  Filed  at 
Agencies  or  Motor  Vehicle  Offices 

The  Act  requires  that  applicants  at 
public  assistance  agencies  be  provided  a 
form  on  which  they  may  decline  in 
WTiting  to  register  to  vote  and  permits, 
though  does  not  require,  such  a 
procedure  in  motor  vehicle  offices.  42 


U.S.C.  1973gg-5(a)(6)(B).  There  are  any 
number  of  reasons  why  a  person  may 
decline  to  register  to  vote,  not  the  least 
of  thern  being  that  the  person  is  already 
registered.  Moreover,  the  same  person 
may  decline  to  register  several  times 
during  the  same  two  year  period  at 
different  agencies  or  even  at  the  same 
agency.  Retaining  records  on  the 
number  of  declinations  will  therefore 
not  be  likely  to  yield  any  statistically 
useful  information.  The  Commission 
also  wishes  to  avoid  discouraging 
agencies  from  participating  in  voter 
registration  activities  by  imposing  on 
them  burdensome  reporting 
responsibilities. 

At  the  same  time,  however,  states 
must  retain  declination  documents  for 
22  months.  42  U.S.C.  1974  et  seq. 
Although  states  may  want  to  ensure  that 
such  declinations  are  retained  in  such  a 
manner  as  to  be  able  to  identify 
originating  offices  or  agencies,  the 
Commission  proposes  not  to  request  the 
number  of  declinations. 

C.  The  Number  of  Persons  Voting  Under 
the  "Fail-Safe"  Provisions  of  the  NVR.\ 

The  Act  permits  some  registrants, 
under  very  specific  circumstances,  to 
vote  on  election  day  by  affirming  their 
residence.  In  doing  so,  it  grants  states 
considerable  latitude  in  how  to 
administer  such  a  process.  Some 
procedures  may  generate  statistics  more 
readily  than  others.  Moreover,  such 
cases  may  be  difficult  to  distinguish 
firom  other  cases  whereby,  under  state 
law,  voters  may  already  be  permitted  to 
cast  a  provisional  ballot.  The 
Commission  therefore  proposes  that  the 
burden  on  state  and  local  registration 
offices  of  counting  the  number  of 
persons  voting  under  the  "fail-safe" 
provisions  of  the  Act  outweighs 
whatever  value  such  information  might 
have  in  assessing  the  impact  of  the 
NVR.\. 

D.  The  Number  of  Persons  Newly 
Registered  Between  the  Past  Two 
Federal  General  Elections  Who  Voted  in 
the  Past  Federal  General  Election 

The  overall  purpose  of  the  N'VRA  is 
to  increase  the  opportunity  of  citizens  to 
register  to  vote.  The  information  the 
Commission  is  proposing  to  be  reported 
is  designed  to  gauge  the  effect  of  the  Act 
in  increasing  voter  registration.  Whether 
or  not  registered  persons  subsequently 
vote,  however,  is  a  separate  matter 
driven  by  a  multitude  of  variables 
outside  the  Act.  Moreover,  levels  of 
voter  participation  can  be  ascertained  by 
other  means.  Both  because  state  and 
local  election  offices  do  not  routinely 
gather  information  on  the  subsequent 
voting  of  specific  groups  of  registrants 


and  the  burden  such  a  data  collection 
effort  would  impose,  the  Commission 
proposes  not  to  require  such 
information  to  be  reported. 

E.  The  Implementation  or  Operating 
Costs,  Other  Than  the  Postal  Costs,  of 
theNVRA 

Based  on  some  comments  to  the 
ANPRM,  the  Commission  recognizes 
that  a  number  of  people  will  want  to 
know  the  implementation  and  operating 
costs  of  the  NVRA.  For  a  number  of  very 
practical  reasons,  however,  the 
Commission  proposes  not  to  seek  such 
data  other  than  postal  costs  as 
previously  proposed. 

The  first  of  these  reasons  is  that  the 
states  approach  the  NVRA  from 
different  starting  points.  Some  already 
have  motor  voter,  mail,  or  agency  voter 
registration  programs  in  progress  while 
others  operate  none  of  these.  It  seems 
reasonable  to  imagine  that  the  costs  of 
newly  implementing  any  of  these 
programs  will  entail  an  up-front 
expenditure  which  could  not  be 
compared  to  any  new  costs  incurred  by 
states  that  already  administer  some  or 
all  of  the  programs. 

The  second  reason  is  that  states  vary 
considerably  in  their  degrees  of 
computerization  in  election  offices  as 
well  as  in  motor  vehicle  and  public 
assistance  agencies.  Computerization  at 
both  the  state  and  local  levels  will  result 
in  apparent  reduced  operating  costs  in 
states  that  already  employ  such 
technology. 

The  third  reason  is  that,  in 
recognition  of  the  differences  among 
state  election  laws  and  procedures,  the 
Act  provides  the  states  a  wide  variety  of 
options  in  implementing  many  of  its 
provisions.  Since  different 
implementation  strategies  are  likely  to 
incur  different  kinds  of  costs, 
comparisons  and  even  total  cost  figures 
would  be  misleading. 

Finally,  it  is  the  experience  of  tliis 
Commission  in  conducting  previous 
research  on  election  costs,  that  few  local 
election  offices  are  able  to  isolate  their 
election  related  costs  from  the  costs  of 
other  non-election-related  office 
activities.  Fewer  still  are  able  to  isolate 
registration-related  costs  from  other 
election  costs,  and  very  few  indeed 
would  be  able  to  isolate  NVR,^-^elated 
costs  from  other  registration  costs. 
Moreover,  cost  accounting  systems  vary 
widely  not  only  from  state  to  state  but 
also  from  locality  to  locality  within 
states. 

Because  ascertaining  the 
implementation  and  operating  costs  of 
the  NVHA  would  require  imposing  on 
election  offices  nationwide  a  uniform 
and  burdensome  accounting  system,  the 
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Commission  proposes  to  limit  cost  data 
to  the  more  uniform,  comparable,  and 
readily  obtained  item  of  postal  costs. 
However,  this  proposal  would  not 
preclude  states  from  voluntarily 
reporting  other  costs,  eg.  in  the 
Problems  Encountered  section  of  the 
report. 

List  of  Subjects— 11  CFR  Part  8 
National  Voter  Registration  Act. 

Certification  of  So  Effect  Pursuant  to  5 
use.  605(bl [Regulatory Flexibility 
Actl 

The  attached  proposed  rules  would 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  few,  if  any, 
small  entities  would  be  affected  by  these 
rules. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  add  a  new 
part  8  to  Chapter  I  of  Title  11  of  the 
Code  of  Federal  Regulations  as  follows; 

PART  8— NATIONAL  VOTER 
REGISTRATION  ACT  (42  U.S.C. 
1973gg-1  ET  SEQ.) 

Subpart  A — General  Provisions 

S-c 

8  1     Purpose  and  scope  (42  I'.S.C.  1973gg- 
7(a)(1)). 

82     DoHnitidns 

Subpart  B — Mail  Voter  Registration  Form 

8  3    General  information. 

8  4    Contents  (42  U  S.C.  1973gg-7(a)  and 

(b)). 
8  5    Format  (42  U.S.C.  1973gg-7(a)). 
8  6    Chief  State  Election  Official  (42  U.S.C 

T?r^-AS-7;al  ,ind  t973os-8) 

Subpart  C — Recordkeeping  and  Reporting 

Sec. 

8  7    Contents  of  Reports  from  the  States  (42 
use.  1973gg-7) 
Authority:  42  U.S.C  1973gg-l  et  seq. 

Subpart  A — General  Provisions 

§  3.1     Purpose  and  scope  (42  U.S.C 
1973gg-7l3)(1». 

These  regulations  implement  the 
responsibilities  delegated  to  the 
Commission  under  section  9  of  the 
National  Voter  Registration  Act  of  1993, 
Public  Law  103-31,  97  Stat.  77,  42 
U.S.C.  1973gi^-l  et  ,seq.  ("NVRA").  They 
describe  the  format  and  contents  of  the 
national  mail  voter  registration  form  and 
the  information  that  will  be  required 
from  the  states  for  inclusion  in  the 
Commission's  biennial  report  to 
Congress. 

§8.2    Definitions. 
As  used  in  this  part: 


(a)  Form  means  the  national  mail 
voter  registration  application  form 
which  includes  the  registration 
application  and  accompanying  booklet. 

(b)  Chief  State  Election  Official  means 
the  designated  chief  state  officer  or 
employee  responsible  for  the 
coordination  of  state  responsibilities 
under  the  NVRA. 

(c)  Active  voters  means  all  registered 
voters  except  those  who  have  received 
and  not  responded  to  a  confirmation 
mailing  sent  in  accordance  with  42 
U.S.C.  1973gg-6|d)  and  not  offered  to 
vote. 

(d)  Inactive  voters  means  registrants 
who  have  received  and  not  responded  to 
a  confirmation  mailing  sent  in 
accordance  with  42  U.S.C.  1973gg-6(d) 
and  not  offered  to  vote. 

(e)  Duplicate  registration  application 
means  an  offer  to  register  by  a  person 
already  registered  to  vote  within  the 
same  jurisdiction. 

Subpart  B— Mail  Voter  Registration 
Form 

§  8.3    General  Information. 

The  mail  voter  registration  form  shall 
consist  of  two  components:  a  tear-gas 
application,  which  shall  contain 
appropriate  spaces  for  the  applicant  to 
provide  all  of  the  information  required 
under  11  CFR  8.4(a);  and  an 
accompanying  booklet,  which  shall 
contain  instructions  for  completing  the 
application  arranged  by  state,  the  state 
election  officials'  addresses  and 
telephone  numbers,  and  information 
regarding  each  state's  voter  registration 
requirements  as  described  in  11  CFR 
8.4(b)(1). 

§  8.4    Contents  (42  U.S.C.  1 973gg-7(a)  and 
(b)). 

(a)  Information  about  the  applicant. 
The  mail  voter  registration  form  shall 
provide  appropriate  spaces  for  the 
following  information  from  each 
applicant: 

(1)  Whether  the  application  is  a  new 
registration  application,  change  of 
address,  change  of  name,  or  change  of 
party  affiliation. 

(i)  If  the  application  is  a  new 
application  or  change  of  address,  the 
form  shall  instruct  the  applicant  to 
complete  item  A  on  the  detachable 
portion  of  the  application  indicating  the 
address  from  which  the  applicant  was 
previously  registered. 

(ii)  If  the  application  is  for  a  change 
of  name  or  a  change  of  party,  the  form 
shall  instruct  the  applicant  to  complete 
item  B  on  the  detachable  portion  of  the 
application  indicating  the  applicant's 
former  name  or  party  affiliation. 

(2)  The  applicant's: 


(i)  Last,  first,  and  middle  name  and 
anv  suffix; 

(ii)  Address  where  the  applicant  lives 
including:  street  number  street  name; 
apartment  or  unit  number  city,  town,  or 
village  name;  .state;  and  zip  code,  with 
instructions  not  to  use  a  post  office  box 
or  rural  route  number 

(iii)  Maihng  address  if  different  from 
the  address  where  the  applicant  lives, 
such  as  a  post  office  box,  rural  route 
number,  or  other  street  address;  city, 
town,  or  village  name;  state;  and  zip 
code; 

(iv)  Month,  day,  and  year  of  birth; 

(v)  Telephone  number  as  an  optional 
item  for  the  applicant  to  provide;  and 

(vi)  Political  party  preference,  for 
applicants  whose  states  require  a 
statement  of  political  party  preference 
as  a  necessary  precondition  for  voting  in 
primary  elections  ("closed  primary 
state"). 

(A)  The  application  shall  include 
instructions  telling  applicants  to  consult 
the  accompanying  booklet  to  determine 
if  the  applicant's  state  is  a  closed 
primary  state  and  to  obtain  the 
telephone  number  of  the  state  election 
official  for  information  on  the  qualified 
parties  of  the  applicant's  state. 

(B)  The  appUcation  shall  also  include 
a  warning  that  if  the  applicant  is 
registering  in  a  closed  primary  state, 
failure  to  indicate  a  political  party 
preference  will  prevent  the  applicant 
from  voting  in  partisan  races  in  primary 
elections. 

(C)  The  booklet  shall  list  whether  a 
state  is  a  closed  primary  state  and 
include  the  telephone  number  of  the 
state  election  official.  The  booklet  shall 
also  list  "unaffiliated"  as  a  political 
party  preference  option. 

(3)  A  voter  identification  number  as 
required  or  requested  by  the  applicant's 
st^te  of  residence. 

(i)  The  application  shall  include 
instructions  for  the  applicant  to  consult 
the  accompanying  booklet  to  detennine 
what  type  of  voter  identification  number 
the  state  requires  or  requests. 

(ii)  The  booklet  shall  include  what 
type  of  voter  identification  number,  if 
any,  is  required  or  requested  by  each 
state. 

(iii)  For  each  state  using  the 
applicant's  full  social  security  number 
as  its  voter  identification  number,  the 
state's  Privacy  Act  notice  provided  in 
accordance  with  11  CFR  8, 6(c),  shall  be 
reprinted  in  the  booklet. 

(b)  Required  information.  (42  U.S.C. 
1973gg-7(b)(2)  and  (4J).  The  form  shall 
also  include  a  statement  that: 

(1)  Specifies  each  eligibility 
requirement  (including  citizenship). 
The  application  shall  list  U.S. 
Citizenship  as  an  eligibility  requirement 
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and  include  a  statement,  througli 
incorporation  by  reference,  of  each 
state's  eligibility  requirements 
(including  any  special  pledges)  and 
shall  instruct  the  applicant  to  consult 
the  booklet  to  determine  what  his  or  her 
state  requirements  are; 

(2)  Informs  applicants  of  the  penalties 
provided  by  law  for  submitting  false 
voter  registration  applications: 

(3)  Contains  an  attestation  that  the 
applicant  has  read  both  the  form  and  the 
accompanying  booklet  and,  to  the  best 
of  his  or  her  knowledge  and  belief, 
meets  each  of  his  or  her  state's 
eligibility  requirements; 

(4)  Requires  the  signature  of  the 
applicant,  under  penalty  of  perjury,  and 
the  date  of  the  applicant's  signature; 

(5)  If  the  applicant  is  unable  to  sign 
the  application  without  assistance,  the 
name,  address,  and  telephone  number  of 
the  person  who  assisted  the  applicant  in 
completing  the  form; 

(6)  If  an  applicant  declines  to  register 
to  vote,  a  statement  of  the  fact  that  the 
applicant  has  declined  to  register  will 
remain  confidential  and  will  be  used 
only  for  voter  registration  purposes;  and 

(7)  If  an  applicant  does  register  to 
vote,  the  office  at  which  the  applicant 
submits  a  voter  registration  application 
will  remain  confidential  and  will  be 
used  only  for  voter  registration 
purposes. 

§  8.5    Format  (42  U.S.C.  1973Qg-7|a)). 

(a)  Size.  The  form  shall  consist  of  a  5" 
by  8"  application  card  of  sufficient  stock 
and  weight  to  satisf\'  postal  regulations 
and  standard  filing  requirements.  The 
application  card  shall  be  attached  by  a 
perforated  fold  to  another  5"  by  8"  card 
containing  space  for  items  A  and  B.  in 
accordance  with  11  CFR  8  4(a)(1). 

(b)  Layout.  (1)  The  form  shall  be 
sealable. 

'  (2)  The  "outside  "  of  the  form  shall 
contain  an  appropriate  number  of 
address  lines. 

(3)  The  detachable  portion  of  the 
application  shall  contain  space  to 
permit  applicants  from  rural  districts  to 
draw  a  locational  map  showing  their 
place  of  residence  and  to  indicate, 
where  applicable,  a  former  address, 
former  name,  or  former  party 
preference. 

(4)  Both  sides  of  the  application  card 
shall  contain  space  designated  "For 
Official  Use  Only." 

(c)  Color.  The  form  shall  be  of  ink  and 
paper  colors  of  sufficient  contrast  to 
permit  for  optical  scanning  capabilities. 

(d)  Signature  field.  The  form  shall 
contain  a  signature  field  in  lieu  of  a 
signature  line. 

(e)  Type  size.  (1)  All  print  on  the  form 
shall  be  of  the  largest  practicable  sans 
serif  type  size. 


(2)  The  requirements  on  the  form 
.specified  in  11  CFR  8.4(b)  (1),  (6),  and 
(7)  shall  be  in  print  identical  to  that 
used  in  the  attestation  portion  of  the 
application  required  by  11  CFR 
8.4(b)(3). 

§  8.5    Chief  State  Etection  omclal  (42 
U.S.C.  1973gg-7(a)  and  1973gg-8). 

(a)  Each  chief  state  election  official 
shall  certify  to  the  Commission  within 
30  days  after  the  promulgation  of  these 
rules: 

(1)  Each  voter  registration  eligibility 
requirement  of  the  state  and  its 
corresponding  State  Constitution  or 
Statutory^  citation:  and 

(2)  The  State's  deadline  for  submitting 
voter  registration  applications. 

(b)  Each  chief  state  election  official 
shall  notify  the  Federal  Election 
Commission,  in  writing,  within  30  days 
of  any  change  to  the  State's  voter 
registration  eligibifity  requirements. 

(c)  If  the  state,  in  accordance  with  11 
CFR  8.4(a)(3),  requires  or  requests  the 
applicant's  full  social  security  number. 
the  chief  state  election  official  shall 
provide  the  Commission  with  the  text  of 
the  state's  privacy  statement  required 
under  the  Privacy  Act  of  1974.  (5  U.S.C. 
552a  note). 

Subpart  C — Recordkeeping  and 
Reporting 

§  8.7    Contents  of  reports  from  the  states. 
(42U.S.C  1973gg-7). 

(a)  The  chief  state  election  official  is 
responsible  for  filing  the  infonnation 
required  under  this  section  with  the 
Commission  by  March  31  of  each  odd- 
numbered  year  beginning  March  31. 
1995.  Reports  mu.st  be  mailed  to: 
National  Clearinghouse  on  Election 
Administration.  Federal  Election 
Commission.  999  E  Street,  NVV.. 
Washington.  DC  20463.  The  data  to  be 
reported  in  accordance  with  this  section 
shall  consist  of  applications  or 
responses  received  up  to  and  including 
the  date  of  the  federal  general  election. 

(b)  The  report  required  under  this 
section  shall  include: 

(1)  The  total  number  of  voters 
registered  statewide,  including  "active" 
and  "inactive"  voters  if  that  information 
is  maintained  by  the  state,  in  the  federal 
genera!  election  two  years  prior  to  the 
most  recent  federal  general  election; 

(2)  The  total  number  of  voters 
registered  statewide,  including  "active" 
and  "inactive"  voters  if  that  distinction 
is  made  by  the  state,  in  the  most  recent 
federal  election; 

(3)  The  total  number  of  new  valid 
registrations  statewide  between  the  past 
two  federal  general  elections,  less  any 
duplicate  or  rejected  applications; 


(4)  If  the  state  distinguishes  between 
"inactive"  and  "active  '  voters,  the  total 
number  of  registrants  statewide  that 
were  designated  "inactive"  between  the 
past  two  federal  general  elections  and 
were  still  designated  "inactive  after  the 
past  federal  general  election; 

(5)  The  total  number  of  registrations 
statewide  that  were,  for  whatever 
reason,  deleted  from  the  registration  list, 
including  both  "active"  and  "inactive" 
voters  if  that  distinction  is  made  by  the 
state,  between  the  past  two  federal 
general  elections; 

(6)  The  total  number  of  registration 
applications  received  statewide 
(regardless  of  whether  they  were  valid, 
rejected,  duplicative,  or  address 
changes)  that  were  received  from  or 
generated  by  each  of  the  following 
categories  of  locations: 

(i)  All  motor  vehicle  offices; 

(ii)Mail; 

(iii)  All  public  assistance  agencies 
that  are  mandated  as  registration  sites 
under  the  Act; 

(iv)  All  state  funded  agencies 
primarily  serving  persons  with 
disabilities; 

(v)  All  Armed  Forces  recruitment 
offices; 

(vi)  All  other  agencies  designated  by 
the  state; 

(vii)  All  other  means,  including  but 
not  limited  to,  in  person,  deputy 
registrars,  and  organized  voter 
registration  drives  delivering  forms 
directly  to  registrars; 

(7)  The  total  number  of  redundant  or 
duplicate  registration  applications 
statewide  that,  between  the  past  two 
federal  general  elections  were  received 
from  or  generated  by  each  of  the 
categories  described  in  paragraphs  (b)(6) 
(i)  through  (vii)  of  this  section; 

(8)  The  statewide  number  of 
confirmation  notices  mailed  out 
between  the  past  two  federal  general 
elections  and  the  statewide  number  of 
responses  received  to  these  notices 
during  the  same  period: 

(9)  The  postal  costs  incurred 
statewide  between  the  past  two  federal 
general  elections  for  each  of  the 
following  categories; 

(i)  Notices  to  applicants  of  the 
disposition  of  registration  applications; 

(ii)  Forwardable  mailings  to 
applicants  who.  according  to  Postal 
Service  information,  have  changed 
address  within  the  registrar's 
jurisdiction; 

(iii)  Postage  prepaid  pre-addressed 
return  forms  by  which  registrants  who 
may  have  moved  within  the  same 
jurisdiction  may  verify  or  correct  their 
address  information; 

(iv)  Forwardable  mailings  to 
registrants  who  may  have  moved 
outside  the  registrar's  jurisdiction; 


11222 


Federal  Register  /  Vol.  59,  No.  47  /  Thursday,  March  10,  1994  /  Proposed  Rules 


(v)  Prepaid,  pre-addressed  return 
cards  whereby  registrants  who  may  have 
moved  outside  the  jurisdiction  may 
state  their  current  address: 

(vi)  The  costs  of  employing  the  Postal 
Service's  National  Change  of  Address 
program  or  the  cost  of  direct,  retum-if- 
undeliverable,  address-correction- 
requested  mailings  to  some  or  all  of  the 
voter  registration  list; 

(10)  For  the  first  state  report  due,  a 
brief  narrative  or  general  description  of 
the  State's  implementation  of  the  NVRA 
and,  in  all  subsequent  reports,  any 
significant  changes  to  the  state's  voter 
rvgistration  program.  The  report  form 
will  contain  a  series  of  questions  with 
categorical  responses  for  the  state  to 
indicate  which  options  or  procedures 
the  state  has  selected  in  implementing 
the  NVRA:  and 

(11)  Problems  encountered  and  the 
measures  taken,  if  any,  to  address  these 
problems. 

Dated;  March  4. 1994. 
Trevor  Potter, 
Chairman. 
IFR  Doc.  94-5461  Filed  3-&-94;  8:45  am) 

BILLING  CODE  S715-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  95-ASO-19] 

Proposed  Revision  of  Class  D 
Airspace  at  Louisville,  Bowman  Field, 
KY 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Louisville,  KY  Class  D  airspace.  It 
would  eliminate  the  overlapping  of 
Louisville,  Bowman  Field,  Class  D 
airspace  with  Louisville,  Standiford 
Field  Class  C  airspace  by  redefining  the 
lateral  and  vertical  limits  of  Bowman 
Field  Class  D  airspace.  The  existing 
Class  D  airspace  area  for  Bowman  Field 
extends  into  the  overlying  Standiford 
Class  C  airspace  area.  This  revision 
would  reduce  the  ceiling  of  the  Class  D 
airspace  from  3000  feet  MSL  to  an 
altitude  of  up  to  but  not  including  2,200 
feet  MSL.  The  amendment  would  also 
eliminate  the  small  portion  of  the 
Bowman  Field  Class  D  airspace  area  that 
underlies  the  Standiford  Class  C 
airspace  1.700  foot  MSL  shelf.  The 
changes  are  needed  to  avoid  confusion 
for  pilots  that  might  inadvertently  enter 
the  Class  C  airspace  area  due  to  the 


existing  charting.  The  intended  effect  of 
this  action  is  to  provide  segregation  of 
aircraft  operating  within  Bowman  Field 
Class  D  airspace,  from  aircraft  operating 
within  Standiford  Class  C  airspace. 
DATES:  Comments  must  be  received  on 
orbefore:May  2, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
93-ASO-19,  Manager,  System 
Management  Branch.  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  530- 
B.  1701  Columbia  Drive.  College  Park, 
Georgia  30337:  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  C.  Bixby,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5589. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamf)ed  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASO-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  530-B,  1701  Columbia 
Drive,  College  Park,  Georgia  30337,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division,  P.O.  Box  20636. 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NTRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2.^  which  describes  the  application 
procedure. 

The  Proposal 

The  F^A.^  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  D  airspace  at  Bowman  Field 
Airport,  KY.  The  existing  Class  D 
airspace  area  for  Bowman  Field  extends 
into  the  overlying  Standiford  Class  C 
airspace  area.  This  amendment  would 
reduce  the  ceiling  of  the  Class  D 
airspace  from  3,000  feet  MSL  to  an 
altitude  of  up  to  but  not  including  2.200 
feet  MSL,  The  amendment  would  also 
eliminate  the  small  portion  of  the 
Bowman  Class  D  airspace  area  that 
underlies  the  Standiford  Class  C 
airspace  1.700  foot  MSL  shelf.  The 
changes  are  needed  to  avoid  confusion 
for  pilots  that  might  inadvertently  enter 
the  Class  C  airspace  area  due  to  the 
existing  charting. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  areas  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  listed  in  this 
document  would  be  published 
subsequently  in  the  Handbook. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  m.inimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
cTiteria  of  the  Regulator>-  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Navigation  Air. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
ISmEO.  10854,  24  PR  9565,  3  CFR.  1959- 
1963  Comp.  p.  389;  49  US  C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  lune  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000    Designation  of  Class  D 
Airspace 

***** 

ASO  KY  D  Louisville  Bowman  Field,  KY 

(Revised! 
Louis^^lle,  Bowman  field,  KY 

(lat.  38»13'41"  N.,  long.  eS'Sg'SO"  \V  ) 
Standiford  Field  Airport  (lat.  38°10'29"N.. 

long.  85°44'11"VV.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  2.200  feet  MSL 
within  a  3  9  mile  radius  of  Bowman  Field, 
excluding  the  portion  within  Louisville 
Standiford  Field,  KY,  Ga&s  C  Airspace  Area, 
and  excluding  that  portion  south  of  the  081° 
bearing  from  Standiford  field  Airport 
***** 

Issued  in  College  Park,  Georgia,  on 
Februdry  15,  1994. 
Walter  E.  Denley, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region 

|FR  Doc  94-5560  Filed  3-9-94,  8  45  am) 

BILUNO  CODE  4»10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-18] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-1 16;  Ml 

AGENCr:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
alter  Federal  Airway  V-1 16  located  in 
Michigan.  This  action  would  realign 
Federal  Airway  V-1 16  from  the  Keeler. 


MI.  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  to  the 
Jackson,  MI,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
facility  via  the  Kalamazoo,  MI.  (VOR/ 
DME)  facility.  This  action  would 
improve  navigation. 
DATES:  Comments  must  be  received  on 
or  before  April  25,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager,  Air 
Traffic  Division.  AGL-500,  Docket  No. 
93-AGL-18,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue,  Des 
Flaines.IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  EC, 
weekdays,  except  Federal  holidays, 
between  830  a.m.  and  5;00  p.m. 

An  informal  docket  many  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone;  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  et^onomic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  93- 
AGL-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 


closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory-  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  Federal  Airway  V-116.  Because  of 
signal  interference,  the  minimum  en 
route  altitude  (MEA)  along  a  segment  of 
the  airway  is  10,000  feet  mean  sea  level 
(MSL).  Realigning  V-116  over  the 
Kalamazoo,  MI,  VOR'DME  would  make 
it  possible  to  lower  the  MEA  to  3,000 
feet  MSL  and  enhance  navigation. 
Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400. 9A  dated  June  17. 1993.  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
airway  listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  ,,\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritv:  •49  U.S.C.  app.  134R(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  195*- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. Q.A. 
Airspace  Desiijnations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  60i0(a} — Domestic  VOR  Federal 
Airvi'avs 


V-116    (Revised) 

From  INT  Kansas  City,  MO,  076"  and 
Napoleon.  MO,  005°  radials,  via  Macon,  .MO; 
Quincy,  IL;  Peoria.  !L,  Pontiac,  IL;  )oliet,  IL 
From  INT  Chicago  O'Hare.  IL,  092°  and 
Chicago  Heights,  IL,  013°  radials.  INT 
Chicago  O'Hare  092°  and  Keeler.  MI.  256° 
radials;  Keeler.  Kalamazoo.  MI:  INT 
Kalamazf)o  089°T(090°M)  and  Jackson.  MI. 
265°T(270°M)  radials;  lackson;  INT  Jackson 
089°  and  Salem,  MI.  252°  radials;  Salem; 
Windsor.  ON.  Canada;  INT  Windsor  092°  and 
Erie,  PA.  281°  radials;  Erie;  Bradford,  PA; 
Stonyfork,  PA;  INT  Stonvfork  098°  and 
Wilkes-Barre,  PA,  310°  radials;  Wilkes-Barre; 
INT  Wilkes-Barre  084°  and  Sparta,  N),  300° 
radials;  to  Sparta.  The  airspace  within 
Canada  is  excluded. 
*         «         *         *         « 

Issued  in  Washington.  DC,  on  February  25. 
1994. 

Willis  C.  Nelson, 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  94-5565  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-6] 

Proposed  Modification  of  Class  D 
Airspace;  Glenview,  IL 

AGENCY:  Federal  Aviation 
Administration  (F,\.^).  DOT. 


ACTION;  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  D  airspace  at 
Glenview.  IL.  A  review  of  the  Glenview, 
IL,  Class  D  airspace  found  an  oversight 
n'garding  ground  elevation.  As  a  resuh 
of  this  finding  the  Class  D  airspace  legal 
description  for  Glenview  Naval  Air 
Station  (NAS),  Glenview,  IL,  requires 
modification.  The  modification  would 
change  the  words  in  the  description 
from:  "upward  from  the  surface  to  and 
including  3,000  feet  MSL"  to:  "upward 
from  the  surface  to  and  including  3.200 
feet  MSL".  No  other  changes  are  being 
proposed  in  this  notice  of  proposed 
rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  April  22,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7.  Rules 
Docket  No.  94-AGL-6,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Air  Traffic  Division, 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (708) 294-7568, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Airspace  Docket  No.  94- 
AGL-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  Fi\A, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  AP.'\-22G.  800  Independence 
Avenue  SW.,  Washington,  EK:  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FiAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modif>'  the  Class  D  airspace  at 
Glenview,  IL.  A  review  of  the  Glenview, 
IL,  Class  D  airspace  found  an  oversight 
regarding  ground  elevation.  As  a  result 
of  this  finding  the  Class  D  airspace  legal 
description  for  Glenview  Naval  Air 
Station  (NAS).  Glenview,  IL,  requires 
modification.  The  modification  would 
change  the  words  in  the  description 
from:  "upward  from  the  surface  to  and 
including  3,000  feet  MSL"  to;  "upward 
from  the  surface  to  and  including  3.200 
feet  MSL".  No  other  changes  are  being 
proposed. 

Trie  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  F^A-.^ 
Order  7400. 9A  dated  June  17.  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary'  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
aile"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibility  Act. 

List  of  Subjects  in  14  OR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Amhorily:  19  U.S.C.  app.  1348(;i).  1.354(a). 
1510.  E.G.  10854.  24  FR  9,565,  3  CFR,  1959- 
19t>3  Comp..  p.  389:  49  U.S.C  106(g);  14  CFK 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Pamorapb  5000     Central 


AGL  IL  D  Glenvie%*-.  IL     jRevLscdi 

N.^S  Gicnview,  IL 

(lat.  42°05'00"  N..  long  87°49'06"  W.) 
Northbrook  VORTAC 

(Idt.  42''1376'-  N..  long.  87''5706'  VV.) 
Chicago-O'Harp  International  Airport.  IL 

(lat.  41°58'46'  N.,  long  87°5414''  VV.) 
Gicnview  TACAN 

(lat.  42°0508-  N.,  long  87°49-21'  VV.) 

That  airspace  extending  upward  from  the 
surfac;e  to  and  including  3,200  fi>et  MSL  a 
4  1 -mile  radius  of  NAS  Glenview  and  within 
l.fi  miles  each  side  of  the  Northbn>ok. 
VORTAC  162°  and  145°  radiaLs  extending 
from  the  Chicago-O'H.irc  International 
Airport  and  the  NAS  Glenview  4.1-mile 
radius  to  1.8  miles  south  along  the  162° 
radial  of  the  Northbrook  VORTAC  and  3.8 
miles  southeast  along  the  145°  radial  of  the 
Northbrook  VORT.AC.  and  within  1.7  miles 


each  side  of  the  NAS  Glenview  TACAN  100° 
radial  extending  from  the  4  1-mile  radius  to 
5.7  miles  east  of  the  TACAN,  and  within  1.3 
miles  each  side  of  the  NAS  Glenview  TACAN 
002°  radial  at  4.1  miles  and  within  2.0  miles 
west  and  1.4  miles  east  of  the  NAS  Glenview 
TACAN  002°  radial  extending  from  the  4  1- 
mile  radius  to  6.1  miles  north  of  the  TACAN, 
excluding  that  airspace  within  the  Chicago. 
IL,  Class  B  airspace  area. 
•         •         •         *         * 

Issued  in  Dcs  Plaines,  Illinois  on  Februar> 
25,  1994. 

John  P.  Cuprisin, 

Manager.  Air  Traffic  Division. 

[PR  Doc  94-5566  Filed  3-9-94;  8:45  am) 

BILUNG  CODE  4910-1^-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

IS  CFR  Parts  4,  10,  12,  102,  134,  and 
177 

RIN  1515-AB19 

Rules  of  Crigm  Applicable  to  Imported 
Merchandise;  Extension  of  Comments 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  This  document  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  on  proposed  amendments  to 
the  Customs  Regulations  setting  forth 
uniform  rules  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise.  Customs  has 
been  requested  to  extend  the  comment 
period  to  allow  additional  time  to 
prepare  responsive  comments.  The 
comment  period  is  extended  to  July  5. 
1994 

DATES:  Comments  must  be  received  on 
or  before  July  5.  1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Gethers,  Office  of  Regulations 
and  Rulings  (202-*82-6980). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Januar)  3,  1994,  a  document  was 
published  in  the  Federal  Register  (59 
FR  141)  containing  proposed 
amendments  to  the  Customs  Regulations 
setting  forth  uniform  rules  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise.  The  document 
solicited  public  comments  that  were  to 
be  received  on  or  before  Apnl  4,  1994 

Customs  has  been  requested  to  extend 
the  period  of  time  for  comments  in 
order  to  afford  interested  parties 
additional  time  to  study  the  proposed 


regulations  and  prepare  responsive 
comment.  In  view  of  the  extensiveness 
and  importance  of  the  proposed 
regulations.  Customs  believes  that  the 
request  for  an  extension  of  time  should 
be  granted.  Accordingly,  the  period  of 
time  for  the  submission  of  comments  is 
being  extended  to  July  5. 1994. 

Dated:  March  3, 1994. 
Stuart  P.  Seidel. 

Acting  Director.  Office  of  Regulations  and 
Rulings 

IFR  Doc.  94-5528  Filed  3-9-94;  8:45  am] 

BtUJNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  924 

Mississippi  Regulatory  Program 
Amendment;  Revision  of  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
ret:eipt  of  corrections  to  a  previously 
proposed  amendment  to  the  Mississippi 
regulatoPt'  program  (hereinafter  referred 
to  as  the  Mississippi  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  By 
letter  dated  December  9.  1993 
(Administrative  Record  No.  MS-319). 
Mississippi  submitted  a  proposed 
amendment  which  covered  a  wide 
variety  of  topics.  This  submittal 
constituted  a  complete  rewrite  of  the 
Mississippi  regulations  in  order  to  make 
them  consistent  with  current  Federal 
regulations  and  amended  parts  100 
through  265  of  the  Rules  and 
Regulations  for  the  Surface  Mining  of 
Coal  in  Mississippi. 

Review  by  OSM  indicated 
deficiencies  in  the  proposed 
amendment  of  December  9.  1992.  and 
OSM  so  advised  the  State  of 
Mississippi.  On  February  17.  1994 
(Administrative  Record  No.  MS-322). 
Mississippi  submitted  a  corrected 
amendment  in  order  to  remove  these 
deficiencies  bv  amending  parts  101. 
173,  174.  175,178.  185,  200.  216.  217. 
223,  and  245  of  the  Rules  and 
Regulations  for  the  Surface  Mining  of 
Coal  in  Mississippi.  The  amendment  is 
intended  to  revise  the  Mississippi 
program  to  be  consistent  with  the 
Federal  regulations.  OSM  is  reopening 
the  comment  period  to  allow  the  public 
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sufncient  time  to  consider  and  comment 
on  the  corrected  amendment. 

This  document  sets  forth  the  times 
and  locations  that  the  Mississippi 
program  and  proposed  corrections  to  the 
amendment  to  that  program  are 
available  for  public  inspection,  and  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  April  11, 
no4. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  Jesse  Jackson,  Jr., 
Director,  Birmingham  Field  Office,  at 
the  address  listed  below.  Copies  of  the 
Mississippi  program,  the  proposed 
corrected  amendment  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below, 
Monday  through  Friday.  9  a.m.  to  4 
p.m.,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment 
by  contacting  OSM"s  Birmingham  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Birmingham  Field 
Office,  135  Gemini  Circle,  suite  215, 
Homewood.  AL  35209.  Telephone: 
(205)  290-7282. 
Mississippi  Department  of 
Environmental  Quality.  The  Office  of 
Geology,  Mining  and  Reclamation, 
2380  Highway  80  West.  Jackson,  MS 
39209,  Telephone:  (601)  961-5500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  jjCKcon,  Jr..  Director,  Birmingham 
Field  Office.  Telephone:  (205)  290- 

7^9  ^ 

SUPPLEMENTARY  INFORMATION: 

I  Background  on  the  Mississippi  Program. 
!!.  Discussion  of  Amendment. 
III.  Public  Comment  Procedures, 
rv.  Procedural  Determinations. 

I,  Background  on  the  Mississippi 
Program 

On  September  4,  1980,  the  Secretary 
of  the  Interior  unconditionally  approved 
the  Mississippi  program.  Information 
pertinent  to  the  general  background  on 
the  Mis.^issippi  program  including  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  condi'ions  of  approval  can  be  found 
in  the  September  4.  1980.  Federal 
Register  (45  PR  58520).  Subsequent 
ai.tions  (.onceniing  the  conditions  of 
approval  and  proeram  amendments  are 
identified  at  30  CFR  924.10  and  924.16. 

II.  Discussion  of  .Amendment 

Since  the  time  of  approval  of  the 
Mississippi  program  in  1980,  there  have 


been  changes  to  the  program  based  on 
the  fact  that  no  mining  was  occurring  in 
the  State.  However,  in  October  1988, 
due  to  some  renewed  interest  in  mining 
activity,  Mississippi  commenced  to 
rewrite  its  regulations  to  conform  with 
current  Federal  regulations.  Since  that 
time,  Mississippi  has  made  several 
information  submittals  of  the  rewritten 
regulation  package  to  OSM.  The 
December  9,  1992,  formal  submittal 
constituted  a  complete  rewrite  of  the 
Mississippi  regulations  with  changes  to 
literally  every  section  of  the  regulations. 
Due  to  the  extensive  nature  of  the 
rewrite,  no  attempt  was  made  to  identify 
changes  made  to  each  individual 
regulation.  The  sections  proposed  to  be 
amended  are  parts  100  through  265  of 
the  Rules  and  Regulations  for  the 
Surface  Mining  of  Coal  in  Mississippi. 
The  changes  contained  in  the  December 
9,  1992,  submittal  were  found  to  be 
deficient  in  a  number  of  places. 
Consequently,  the  corrections  to  the 
amendment  contained  in  the  submittal 
of  February  17,  1994.  are  too  numerous 
and  dispersed  to  attempt  to  identify 
individually,  but  pertain  to  parts  101, 
173, 174,  175,  178, 185, 200, 216,  217, 
223.  and  245  of  the  Rules  and 
Regulations  for  the  Surface  Mining  of 
Coal  in  Mississippi. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  corrected 
amendment  proposed  by  Mississippi 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
corrected  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Mississippi  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  had 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 


allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  {^-)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30CFR730.il,  732  15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts 
730,731,  and  732  have  been  met. 

National  Environment  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

Tliis  rule  does  not  contain 
inform.ation  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Inferior  had 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  impiemenfed  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  924 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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D.itcd:  March  4,  1994 

Robert  ].  Biggi. 

Acting  Assistant  Director.  Eastern  Support 
Center. 

IFR  D(x:.  94-5629  Filed  3-9-94;  8:45  am) 

BtLUNG  CODE  431(M)5-M 


30  CFR  Part  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Rules 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  OSM  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  65  to  the  Ohio 
perm.ment  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCR^'\).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  update  rule 
references  and  to  make  the  Ohio 
program  as  effective  as  the 
corresponding  Federal  regulations.  The 
amendment  concerns  the  authority  of 
successor  agencies  within  the  Ohio 
Department  of  Natural  Resources  and 
the  availability  of  the  Ohio's  permit, 
inspection,  and  enforcement  records  to 
the  public.  This  document  sets  forth  the 
times  and  locations  that  the  Ohio 
program  and  proposed  amendment  to 
that  program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
wTitten  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  April  11. 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  at 
1  p.m.  on  April  4.  1994.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
March  25,  1994.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments  and 

requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Richard 
J.  Scibel,  Director.  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  locations  listed  l)elow 


during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Columbus  Field 
Office,  4480  Refugee  Road,  suite  201, 
Columbus.  OH  43232.  Telephone: 
(614)  86&-0578. 
Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3. 
Columbus.  OH  43224.  Telephone: 
(614) 265-6675. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Columbus  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Stdbel.  Director.  Columbus 
Field  Office.  Telephone:  (614)  866- 
057R 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16.  1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  General  information  on 
the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval,  can  be  found 
in  the  August  10.  1982.  Federal  Register 
(47  F"R  34688).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  935.11.  935.12.  935.15.  and 
935.16. 

II.  Discussion  of  the  Proposed 
Amendment 

The  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  65  by  letter  dated 
February  23.  1994  (Administrative 
Record  No.  OH-1990).  In  this 
amendment.  Ohio  proposes  to  revise 
two  rules  in  the  Ohio  Administrative 
Code  (OAC)  to  correct  outdated  rule 
references  and  to  adopt  language  similar 
to  corresponding  Federal  regulations 
concerning  the  availability  of 
documents  for  public  review: 

1 .  Corrected  Rule  Reference 

OAC  section  1501:13-1-05 
establishes  that,  in  the  event  of  a 

consolidation  or  reorganization  of 
offices  within  the  Ohio  Department  of 
Natural  Resources  (ODNR).  the  OAC 
rules  which  now  apply  to  the  Division 
of  Reclamation  shall  apply  to  and  be  the 
rules  of  any  other  Division  or  office 
which  succeeds  the  Division  of 
Reclamation  as  the  administering 
agency  for  Ohio  Revised  Code  Chapter 
1513.  Ohio  is  revising  this  rule  to 
expand  the  specific  references  to  the 
Division  of  Reclamation's  rules  to  cover 


additional  rules  adopted  by  Ohio  since 
OAC  section  1501:13-1-05  was  first 
promulgated. 

2  Availability  of  Records 

Ohio  is  revising  OAC  section 
1501:13-1-10  paragraph  (B)  to  provide 
additional  ways  that  members  of  the 
public  may  review  Ohio's  permit, 
inspection,  and  enforcement 
do<;uments.  Local  district  offices  of  the 
ODNR.  Division  of  Reclamation,  shall 
maintain  copies  of  all  documents 
pertaining  to  the  mining  operations 
within  the  jurisdiction  of  the  individual 
offices.  If  Ohio  does  not  maintain  a 
district  office  in  the  specific  county  of 
the  mining  operation.  Ohio  shall  either: 

(a)  Make  copies  of  all  locally  pertinent 
documents  available  for  public 
inspection  at  that  county's  office  of  the 
county  recorder  or  at  that  county's  office 
of  the  Soil  Conservation  Service  of  the 
U.S.  Department  of  Agriculture;  or 

(b)  Post,  at  that  county's  office  of  the 
county  recorder  or  at  that  county's  office 
of  the  Soil  Conservation  Service,  a 
description  of  the  docnaments  available 
for  inspection  and  the  procedure  by 
which  members  of  the  public  may 
request  copies  of  these  documents.  At 
its  own  expense.  Ohio  will  promptly 
provide  copies  of  documents  by  mail 
upon  request  of  any  resident  of  the  area 
of  the  mining  operation. 

As  part  of  Program  Amendment 
Number  65.  Ohio  provided  a  draft 
example  of  the  public  notice  on 
availability  of  documents  which  Ohio 
would  post  at  one  of  the  two  locations 
specified  by  OAC  section  1501:13-1- 
10(B) 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Ohio  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  ndemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
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person  listed  under  FOR  FURTHER 
INFORMATIOM  CONTACT  by  4  p.m.  Oil 
March  25,  \W4.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wi.sh  to  do  so  will  be  heard  following 
those  s<.heduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  ADDRESSES  bv  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  1277a 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCR.^  (30  U.S.Q.  1253  and  1255)  and 
30CFR730.il,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 


with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332{2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  et  seq. 

Pegulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  pre\iously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  4.  1994. 
Robert  J.  Biggi, 

Acting  Assistant  Director.  Eastern  Support 

Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ 17-1 -6090;  FRL-4847-9] 

Approval  and  Promulgation  ot 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Marlcop>a  County  Air  Pollution  Control 
Division 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  adopted  by 
the  Maricopa  County  Air  Pollution 
Control  Division  (MCAPCD)  on  April  6, 
1992  and  November  16,  1992.  The 
Arizona  Department  of  Environmental 
Quality  (DEQ)  submitted  these  revisions 
to  EPA  on  June  29,  1992  and  February 
4, 1993.  The  revisions  concern 
MCAPCD's  Rule  350,  Storage  of  Organic 
Liquids  at  Bulk  Plants  and  Terminals; 
Rule  351 ,  Loading  of  Organic  Liquids; 
Rule  352,  Gasoline  Delivery  Vessels, 
and  a  new  rule.  Rule  337,  Graphic  Arts. 
These  rules  control  volatile  organic 
compound  (VOC)  emissions  from 
printing  materials,  and  from  the  storage, 
loading,  and  transport  of  organic  liquids 
including  gasoline.  The  intended  effect 
of  proposing  approval  of  these  rules  is 
to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  notice  of  proposed  rulemaking 
(NPR)  will  incorporate  these  rules  mto 
the  federally  approved  SIP.  EPA  has 
evaluated  each  of  these  rules  and  is 
proposing  to  approve  them  under 
provisions  of  the  C\A  regarding  EP.^ 
action  on  SIP  submittals,  SIPs  for 
national  primary'  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  April  11,  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EP.A's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

.Arizona  Department  of  Environment.Tl 
Quality,  3033  North  Central  Avenue, 
Phoenix.  AZ  85012. 
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Maricopa  County  Air  Pollution 
Control  Division,  2406  South  24th 
Street,  suite  E-214,  Phoenix,  AZ  85034. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Davis,  Rulemaking  Section  (A- 
5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone;  (415) 
744-1183. 
SUPPLEMENTARY  INFORMATtON: 

Background 

On  March  3, 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included 
Maricopa  County.  43  PR  8964.  40  CFR 
81.303.  On  March  19.  1979,  EPA 
changed  the  name  and  modified  the 
geographic  boundaries  of  the  ozone 
nonattainment  area  of  Maricopa  Country 
to  the  Maricopa  Association  of 
Governments  (MAG)  Urban  Planning 
Area.  44  PR  16391,  40  CFR  81.303.  On 
Febniary  24,  1984,  EPA  notified  the 
Governor  of  Arizona,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act.  that  MCAPCD's  portion  of  the 
Arizona  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPAs  SIP- 
Call,  49  FR  18827,  May  3,  1984).  On 
May  26,  1988,  EPA  again  notified  the 
Governor  of  Arizona  that  MC\PCD"s 
portion  of  the  Arizona  SIP  was 
inadequate  to  attain  ajid  maintain  the 
ozone  standard  and  requested  that 
deficiencies  relating  to  VOC  controls 
and  the  application  of  reasonably 
available  control  technology  (RACT)  in 
the  existing  SIP  be  corrected  (EPA's 
second  SIP-Call,  53  FR  34500, 
September  7,  1988).  On  November  15, 
1990,  the  Clean  Air  Act  Amendments  of 
1990  were  enacted.  Public  Law  101- 
549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  In  amended  section 
182(a)(2)(A)  of  the  CAA.  Congress 
statutorily  adopted  the  requirement  that 
nonattainment  areas  fix  their  deficient 
RACT  rules  for  ozone  and  established  a 
deadline  of  May  15,  1991  for  states  to 
submit  corrections  of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amended 
guidance. '  EPA's  SIP-Calls  used  that 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  M.^G  Urban  Planning  Area  is 
classified  as  moderate  2;  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  Mav  15,  1991 
deadline. 

The  State  of  Arizona  submitted 
several  revised  RACT  rules  for 
incorporation  into  its  SIP  on  June  29, 
1992  and  February  4,  1993,  including 
the  rules  being  acted  on  in  this 
document.  This  document  addresses 
EPA's  proposed  action  for  MCAPCD's 
Rule  350,  Storage  of  Organic  Liquids  at 
Bulk  Plants  and  Terminals;  Rule  351. 
Loading  of  Organic  Liquids:  Rule  352, 
Gasoline  Delivery  Vessels;  and  Rule 
337,  Graphic  Arts.  The  submitted  Rules 
350,  351,  and  337  were  found  to  be 
complete  on  September  8,  1992,  while 
Rule  352  was  found  to  be  complete  on 
March  10,  1993.  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V-'.  The 
rules  are  being  proposed  for  approval 
into  the  SIP.  Arizona's  complete 
submittal  of  Rules  350,  351,  and  337 
satisfies  the  deficiency  for  which  a 
finding  of  nonsubmittal,  dated  October 
22.  1991,  was  made  and  stopped  the 
sanctions  clock.  However,  the  Federal 
Implementation  Plan  (FTP)  clock  will 
not  stop  until  EPA  approves  the  rules. 

Rules  350  and  351  control  VOC 
emissions  from  the  storage  and  loading 
of  organic  liquids  including  gasoline. 
Rule  352  controls  VOC  emissions  from 
gasoline  delivery  tanks,  while  Rule  337 
controls  VOC  emissions  from  graphic  art 
materials,  such  as  inks.  VOCs  contribute 
to  the  production  of  ground  level  ozone 
and  smog.  The  rules  were  adopted  as 
part  of  the  division's  efforts  to  achieve 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and  in 
response  to  EPA's  SIP-Calls  and  the 
section  182(a)(2)(A)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 


'  Among  other  things,  (he  pre-amended  guidance 
con.sists  of  those  pwrtions  of  the  proposed  posl- 
1987  ozone  and  cartxin  monoxide  policv  thai 


concern  R,^CT.  52  FR  45044  fNovember  24.  1987): 
"Issues  Relating  to  VOC  Regulation  Cufpoints, 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  Mav  25,  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  The  MAG  Urban  Planning  Area  retained  its 
designation  of  nonattainment  and  was  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6,  1991). 

'EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(.A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  R,\CT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
Rule  350  are:  (1)  CTG  EPA-450/2-77- 
035,  Control  of  Volatile  Organic 
Emissions  from  Bulk  Gasoline  Plants; 
(2)  CTG  EPA^50/2-78-047.  Control  of 
Volatile  Organic  Emissions  from 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks,  and  (3)  CTG  EPA- 
450/2/77-036,  Control  of  Volatile 
Organic  Emissions  from  Storage  of 
Petroleum  Liquids  in  Fixed-Roof  Tanks. 
The  CTGs  appficable  to  Rule  351  are:  (1) 
CTG  EPA^50/2-77-035,  Control  of 
Volatile  Organic  Emissions  from  Bulk 
Gasoline  Plants:  and  (2)  CTG  EPA-450/ 
2-77-026,  Control  of  Hydrtx;arbons 
from  Tank  Truck  Gasoline  Loading 
Terminals.  The  CTG  document 
applicable  to  Rule  352  is  CTG  EPA  450/ 
2-78-022,  Control  of  Volatile  Organic 
Compound  Leaks  from  Gasoline  Tank 
Trucks.  Finally,  the  documents  which 
apply  to  Rule  337  are:  (1)  CTG  EPA- 
450/2-78-033,  Control  of  Volatile 
Organic  Emissions  from  Existing 
Stationary  Sources,  Volume  VIII: 
Graphic  Arts-Rotogravure  and 
Flexography;  and  (2)  the  document 
entitled  "Recordkeeping  Guidance 
Document  for  Surface  Coating 
Operations  and  the  Graphic  Arts 
Industry"  (EPA  340/1-68-003).  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

MCAPCD's  Rule  350,  Storage  of 
Organic  Liquids  at  Bulk  Plants  and 
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Terminals,  includes  the  following 
significant  changes  from  the  current  SIP: 

1.  Applicability  of  the  rule  is  specific 
to  storage  of  organic  liquids. 

2.  A  aefinitions  section  has  been 
added. 

3.  Standards  for  floating  roofs  and 
requirements  for  seals  and  fabric  of  the 
roofs  have  been  added. 

4  Recordkeeping  and  inspection 
provisions  have  been  added. 

5.  A  compliance  schedule  with  full 
compliance  by  18  months  has  been 
added. 

6.  Provisions  for  records  on  stored 
liquids  including  their  vapor  pressures 
have  been  added. 

7.  Test  methods  for  determining 
compliance  have  been  added. 

MCAPCDs  Rule  351.  Loading  of 
Organic  Liquids,  includes  the  following 
significant  changes  from  the  current  SIP: 

1.  A  definitions  section  has  been 
added. 

2.  Standards  have  been  added  limiting 
emissions  to  0.29  pounds  of  VOC  per 
1.000  gallons  of  liquid  transferred. 

'  3.  Operating,  repair,  and  testing 
requirements  have  been  added. 

4.  E.xemption  of  tanks  with  liquids 
which  were  not  for  sale  has  been 
deleted.  Recordkeeping  provisions  for 
other  exempt  tanks  have  been  added. 

5.  Annual  leak  detection  tests  and 
monthly  visual  leak  monitoring  are  now 
required,  and  the  leak  test  method  has 
been  clarified. 

6.  A  compliance  schedule  requiring 
full  compliance  within  18  months  has 
been  added. 

7.  Test  methods  for  determining 
compliance  with  the  emission  limits 
and  vapor  pressure  limits  have  been 
added. 

MCAPCD's  Rule  352,  Gasoline 
Deliver)'  Vessels,  includes  the  following 
significant  changes  from  the  current  SIP: 

1.  A  definitions  section  has  been 
added. 

2.  Standards  for  vapor  tightness  of  the 
delivery  vessels  and  test  methods  to  use 
in  the  determination  have  been  added. 

3.  Provisions  for  registering  and 
identifving  tanks  which  pass  the  vapor 
tightness  test  have  been  added. 

4.  Provisions  for  recordkeeping  have 
also  been  added. 

MCAPCDs  Rule  337,  Graphic  Arts,  is 
a  new  rule  and  contains  the  following 
significant  standards:  (1)  VOC  content  of 
graphic  art  materials  is  limited  to  2.5 
lbs/gal;  (2)  overall  control  efficiency  of 
fi5%  for  noncompliant  materials  is 
required;  and  (3)  graphic  materials  sold 
are  required  to  be  labeled  with  the  VOC 
content.  There  are  also  provisions  for 
monitoring  and  for  recordkeeping  and 
reporting. 


EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
MCAPCD's  Rules  350.  Storage  of 
Organic  Liquids  at  Bulk  Plants  and 
Terminals;  351.  Loading  of  Organic 
Liquids;  352,  Gasoline  Delivery  Vessels; 
and  337,  Graphic  Arts,  are  being 
proposed  for  approval  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Hght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds,  into  the  economic 
reasonableness  of  state  action.  The  CAA 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976):  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 


es 


Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
222)  from  the  requirements  of  Section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  28,  1994. 
Felicia  Marcus, 
Regional  Administrator. 
(FR  Doc.  94-5615  Filed  3-9-94;  8:45  am] 

BILLING  CODE  65«0-S0-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

[OCC-011-P] 

RIN  0938-AE63 

Medicare  Program;  Post-Contract 
Protections  and  Other  Coordinated 
Care  Issues 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION;  Proposed  rule. 

SUMMARY:  This  proposed  rule  uould 
amend  HCFA  regulations  to  provide 
that— 

•  A  health  maintenance  organization 
(HMO)  or  a  competitive  medical  plan 
(CMP)  that  has  a  Medicare  risk  or  cost 
contract  with  HCFA  and  that  ceases  to 
furnish  services,  for  any  reason,  must 
provide,  for  enrollees  who  return  to  the 
fee-for-service  payment  system, 
protection  against  loss  of  coverage 
because  of  a  preexisting  condition 
exclusion  clau,se  in  the  enrollee's 
replacement  Medicare  supplement 
insurance  policy. 

•  If  the  Medicare  risk  contract  of  an 
HMO  or  CMP  is  terminated,  not 
renewed,  or  renewed  with  a  reduced 
service  area,  all  other  Medicare  risk- 
contracting  organizations  operating  in 
any  part  of  the  service  area  must 
provide  a  30-day  special  open 
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enrollment  period  for  the  benefit  of  the 
affected  enrollees. 

•  All  contrading  HMOs  and  CMPs, 
and  oil  health  care  prepayment  plans 
(HCPPs).  must  furnish  to  Medicare 
benefici-iries  at  the  time  of  application 
a  signed  copy  of  the  enrollment 
application  form. 

•  An  HQ^P  must  also  meet  all  the 
other  requirements  that  contracting 
HMOs  and  CMPs  must  meet  in  handling 
applications. 

•  These  amendments  would  provide 
post-contract  protections  for  Medicare 
enrollees  of  HMOs  and  CMPs  that  cease 
to  provide  ser\'ices  under  a  Medicare 
contract  and  would  also  strengthen  the 
application  procedures  for  HMOs, 
CJvlPs,  and  HCPPs.  The  first  two 
amendments  implement,  respectively, 
section  4011  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  and  section 
6206  of  the  Omnibus  Budget 
Rerx)nciliation  Act  of  1969. 

•  hi  addition,  this  proposed  rule 
would  provide  that  all  HMOs  and  CMPs 
with  risk  contracts  must  submit  their 
Adjusted  Community  Rate  (ACR) 
proposals  to  HCFA  not  later  than  60 
days  (rather  than  45)  days  before  the 
beginning  of  a  contract  period.  The 
earlier  submission  date  for  the  ACR 
proposals  is  necessary  to  provide  more 
time  for  HCFA  to  review  and  evaluate 
the  material. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m  on  May  9,  1994. 
ADDRESSES:  Mail  comments  (original 
and  three  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  OCC- 
011-P,  P.O.  Box  26688,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (original  and  three 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.,  S\V.,  Washington,  DC  20201,  or 
room  132,  East  High  Rise  Building,  6325 
Securi'v  Boulevard,  Baltimore,  MD 
21207. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  room  3001,  New 
Executive  Office  Building.  Washington, 
DC  20503,  Attention:  Allison  Herron 
Fydt. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  OCC-01 1-P.  Comments  received 


timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
Room  309-G  of  the  Department's  offices 
at  200  Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.,  (202)  690-7890. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Jensen,  (202)  619-2158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Health  Maintenance  Organizations 
and  Competitive  Medical  Plans 

Health  maintenance  organizations 
(HMOs)  and  competitive  medical  plans 
(CMPs)  are  entities  that  provide 
spef;ified  health  care  services,  in  a 
defined  geographic  area,  to  persons  who 
are  enrolled  in  the  entities,  in  exchange 
for  a  predetermined,  fixed,  periodic 
premium  payment.  When  these  entities 
meet  the  requirements  of  section 
1876(b)  of  the  So<;ial  Security  Act  (the 
Ac1),  they  become  eligible  to  contract 
with  HCFA  to  provide  and  be  paid  for 
services  furnished  to  Medicare 
enrollees.  These  entities  may  contract 
either  on  a  "risk"  basis  or  a  "cost"  basis. 

When  HMOs  or  CMPs  contract  with 
HCFA  on  a  risk  basis,  HCFA  makes 
advance  monthly  payments  for  each 
enrolled  Medicare  beneficiary,  and  there 
is  no  adjustment  at  the  end  of  the 
contract  year.  The  per  capita  rate  of 
payment  for  each  class  of  enrollees 
under  a  risk  contract  is  equal  to  95 
percent  of  the  Adjusted  Average  Per 
Capita  Cost  (AAPCC).  The  AAPCC  is  the 
actuarial  estimate  made  by  HCFA, 
before  an  organization's  contract  period, 
of  what  the  average  per  capita  cost  to 
the  Medicare  program  would  be  for  each 
class  of  Medicare  enrollees  if  they 
received  covered  services  other  than 
through  the  organization  or  another 
organization  in  the  same  geographic 
area.  A  class  of  Medicare  enrollees  is  a 
grouping  of  an  organization's  Medicare 
enrollees  that  HCFA  constructs  on  the 
basis  of  actuarial  factors  such  as  age, 
sex,  Medicaid  status,  institutional 
status,  and  other  relevant  factors  that 
have  a  significant  effect  on  the  use  and 
costs  of  health  care  ser\ices. 

HMOs  or  CMPs  that  contract  to  be 
paid  on  a  cost  basis  also  receive 
monthly  advance  payments.  However, 
these  payments  are  based  on  a  general 
overall  budget  submitted  by  the  HMO  or 
CMP  and  are  subject  to  an  annual 
reconciliation  so  that  payments  cover 
the  reasonable  costs  of  the  specific 
services  that  they  actually  provide  to 
Medicare  enrollees. 


An  HMO  or  CMP  that  contracts  to  be 
paid  on  a  risk  basis  must  provide  to 
enrollees  all  Medicare  Part  A  and  Part 
B  services  (except  hospice  services)  that 
are  available  to  beneficiaries  who  reside 
in  the  geographic  area  served  by  the 
HMO  or  CMP.  A  Medicare  beneficiary 
who  enrolls  in  a  risk  HMO  or  CMP  must 
obtain  all  services  directly  from  or 
under  arrangements  made  by  the  HMO 
or  CMP.  The  HMO  or  CMP  is  financiall) 
responsible  for  emergency  services  and 
urgently  needed  services  obtained  from 
other  sources  while  the  beneficiary  is 
traveling  or  temporarily  outside  the 
ser\'ice  area  of  that  HMO  or  CMP. 

An  HMO  or  CMP  that  contracts  with 
HCFA  on  a  cost  basis  must  offer  the 
same  Medicare  services  as  a  risk  HMO 
or  CMP.  However,  the  cost  plan  enrollee 
may  obtain  any  Medicare  covered 
services  outside  the  HMO  or  CMP  and 
have  those  services  paid  for  by  Medicare 
intermediaries  or  carriers,  subject  to 
Medicare  deductibles  and  coinsurance. 

Initial  contracts  between  HCFA  and 
an  HMO  or  CMP  must  be  for  at  least  1 
year,  but  not  more  than  23  months,  and 
any  contract  renewal  must  be  for  a 
period  of  1  year.  A  contract  is  renewed 
automatically  unless  HCFA  or  the  HMO 
or  CMP  decides  not  to  renew.  If  the 
HMO  or  CMP  decides  not  to  renew  its 
contract,  it  must  give  written  notice  to 
HCFA  at  least  90  days  before  the  end  of 
the  current  contract  period  and  notify 
each  Medicare  eru-ollee  by  mail  at  least 
60  days  before  the  end  of  the  contract 
period.  It  must  also  provide  30  days 
notice  to  the  general  public  by 
publishing  an  announcement  in  a  local 
newspaper.  If  HCFA  decides  not  to 
renew,  if  must  provide  like  notice  to  the 
Medicare  enrollees,  the  HMO  or  CMP, 
and  the  general  public. 

A  contract  can  be  terminated  before 
its  expiration  by  mutual  consent  or 
unilaterally  by  either  party  if  certain 
conditions  are  present,  generally  if  the 
other  party  fails  to  perform  its 
obligations.  The  terminating  party  is 
responsible  for  making  the  necessary 
notifications. 

Each  Medicare  beneficiary  who 
wishes  to  enroll  in  an  HMO  or  CMP  is 
required  to  complete  an  enrollment 
application  form.  42  CFR  417.430 
controls  the  format  and  content  of  the 
enrollment  application  form  and 
prescribes  procedures  for  handling 
applications.  However,  it  does  not 
require  the  HMO  or  CMP  to  furnish  the 
beneficiary  with  a  copy  of  the  executed 
application  at  the  time  of  enrollment. 

B.  Health  Care  Prepayment  Plans 

A  health  care  prepayment  plan 
(HCPP)  is  a  prepaid  group  medical  plan 
that  elects  to  receive  Medicare  payment 
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from  HCFA  for  Part  B  services  on  a 
reasonable  cost  basis  under  section 
1833(a)(l)lA)  of  the  Act.  The  regulations 
concerning  Medicare  payment  to  HCPPs 
are  located  at  42  CFR  part  417.  Under 
§417.800('b)il).  an  organization  wishing 
to  participate  in  Medicare  as  an  HCPP 
is  required  to  enter  into  a  uTitten 
agreement  with  HCF.\  to  furnish 
physicians'  services,  through  employee 
physicians  or  contracting  physicians, 
and  to  furnish  other  covered  Part  B 
services  through  Medicare  qualified 
providers  and  suppliers.  HCFA  pays  an 
HCPP  directly  for  physician's  services 
furnished  to  its  Medicare  enroUees 
through  plan  employees  or  contracting 
physicians,  and  for  other  Part  B  services 
furnished  under  arrangements  with 
Medicare  certified  suppliers.  Payment 
for  Part  B  services  furnished  to  an  HCPP 
enrollee  by  a  provider  of  services  such 
as  a  hospital,  as  well  as  payment  for  any 
Part  A  services,  is  made  directly  to  the 
provider. 

Section  417.801  sets  forth  the 
requirements  for  written  agreements 
between  HCFA  and  an  HCPP,  but  it 
contains  no  specific  procedures 
concerning  application  by  Medicare 
beneficiaries  for  enrollment  in  an  HCPP. 

II.  Supplemental  Exclusion  Coverage 
I'pon  Termination  of  Contract 

A.  Current  Policy 

Under  the  Medicare  fee-for-service 
payment  system,  beneficiaries  are  liable 
for  deductible  and  coinsurance  amounts 
associated  with  certain  Medicare 
covered  serv  ices.  Beneficiaries  may 
insure  for  some  or  all  of  these  out-of- 
pocket  expenses  by  purchasing  a 
Medicare  supplement  policy,  generally 
referred  to  as  a  Medigap  policy,  from  a 
private  insurance  company.  Medigap 
policies  supplement  Medicare  coverage 
by  reimbursing  the  beneficiary  for  some 
or  all  coinsurance  expenses  and  may 
also  reimburse  for  deductible  expenses 
as  well,  depending  on  the  terms  of  the 
policy.  The  Medigap  policy  may  also 
pay  for  certain  additional  services  or 
costs  that  are  not  covered  by  Medicare. 

Medigap  policies  sometimes  contain  a 
preexisting  condition  exclusion  clause, 
that  is,  a  provision  that  the  policy  will 
not  cover  its  share  of  expenses  related 
to  a  preexisting  condition,  until  a 
specified  waiting  period  has  elapsed. 
The  waiting  period  for  coverage  of  a 
preexisting  condition  may  not  exceed  6 
months.  The  Medigap  policy  may  not 
define  a  preexisting  condition  more 
restrictively  than  a  condition  for  which 
medical  advice  was  given  or  treatment 
was  recommended  by  or  received  from 
a  physician  within  6  months  before  the 
effective  date  of  coverage. 


In  the  HMO  or  CMP  setting,  HCFA 
makes  a  monthly  payment  directly  to 
the  HMO  or  CMP  to  cover  all  mandated 
Medicare  benefits,  less  deductible  and 
coinsurance  amounts.  The  HMO  or  CMP 
is  permitted  to  charge  the  beneficiary  a 
premium  or  other  amounts  such  as 
copayments  in  place  of  the  regular 
Medicare  deductible  and  coinsurance 
amounts.  When  Medicare  beneficiaries 
enroll  in  an  HMO  or  CMP.  they  are 
advised  to  cancel  their  Medigap 
insurance  policy  because  the  HMO  or 
CMP  supplemental  coverage  is  similar 
to  the  coverage  afforded  by  Medigap 
policies.  In  addition,  if  the  enrollee  did 
not  cancel  the  Medigap  policy,  the  HMO 
or  CMP  could  be  considered  in  violation 
of  section  1882(d)(3)(A)  of  the  Act. 
which  makes  it  unlawful  for  a  person  to 
sell  or  issue  a  health  insurance  policy  to 
any  individual  entitled  to  benefits  under 
Part  A  or  under  Part  B  of  Medicare  with 
knowledge  that  the  policy  duplicates 
health  benefits  to  which  the  individual 
is  otherwise  entitled. 

If  the  HMO's  or  CMP's  Medicare  risk 
contract  is  terminated,  not  renewed,  or 
renewed  with  a  reduced  service  area, 
the  affected  Medicare  enrollees  would 
be  transferred  into  the  fee-for-service 
payment  system  unless  they  enroll  in 
another  HMO  or  CMP  that  is  having  an 
open  enrollment.  Beneficiaries  who 
return  to  the  fee-for-service  system  and 
apply  for  a  Medigap  policy  could  be 
subject  to  a  waiting  period  of  up  to  6 
months  before  preexisting  conditions 
are  covered.  During  the  exclusion 
period,  beneficiaries  would  have  no 
coverage  for  payment  of  the  coinsurance 
expenses,  and  possibly  deductible 
expenses  if  the  policy  covered  them, 
which  are  incurred  as  a  result  of 
preexisting  conditions.  The 
beneficiaries'  only  other  alternative 
would  be  to  purchase  a  policy  with  no 
waiting  periods,  if  it  were  available,  at 
a  higher  premium  rate. 

Prior  to  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBR.\  '87),  Public  Law  100-203,  there 
was  no  statutory  requirement  that 
HMOs  or  CMPs  terminating  their 
contract  with  HCFA  provide  or  arrange 
for  terminated  enrollees  to  obtain 
Medicare  supplemental  coverage 
without  exclusion  periods  related  to 
preexisting  conditions.  However,  HCFA 
routinely  requested  that  HMOs  or  CMPs 
arrange  for  such  coverage,  and  all  the 
HMOs  or  CMPs  that  terminated  their 
contracts  complied  on  a  voluntary  basis. 

B.  Legislation  and  Provisions  of  the 
Proposed  Regulations 

In  order  to  protect  Medicare  enrollees 
from  loss  of  supplemental  coverage  for 
illness  resulting  from  conditions 


existing  prior  to  the  termination  of  their 
HMO  or  CMP  coverage,  section  4011  of 
OBRA  '87  added  section  1876(c)(3)(F)  of 
the  Act.  Section  1876(c)(3)(F)  states  that 
each  eligible  organization  that  provides 
Medicare  services  under  a  contract  must 
provide  assurances  to  the  Secretary  that, 
in  the  event  it  ceases  to  provide  sucfi 
services,  it  will  provide  or  arrange  for 
supplemental  coverage  of  Medicare 
benefits  related  to  a  preexisting 
condition  with  respect  to  any  exclusion 
period,  to  all  individuals  enrolled  with 
the  entity  who  receive  Medicare  benefits 
for  the  lesser  of  6  months  or  the 
duration  of  such  period. 

We  propose  to  follow  the  standards 
for  preexisting  condition  exclusion 
clauses  developed  by  the  National 
Association  of  Insurance  Commissioners 
(NAIC),  and  contained  in  the  "Model 
Regulation  to  Implement  the  NAIC 
Medicare  Supplement  Insurance 
Minimum  Standards  Model  Act"  (the 
NAIC  modol).  All  States  regulate 
Medicare  supplement  insurance 
(Medigap)  policy  packages  according  to 
the  NAIC  model  (57  FR  37487.  August 
21.  1992)  standards  which  stipulate  that 
preexisting  condition  exclusion  clauses 
may  be  applied  for  a  maximum  of  6 
months.  This  standard  is  consistent 
with  the  statutory  requirement  that  the 
HMO  or  CMP  provide  supplemental 
exclusion  coverage  for  a  6-month 
period,  since  the  terminated  enrollee 
may  be  precluded  from  obtaining  such 
coverage  when  purchasing  a  Medigap 
policy  on  his  or  her  own. 

The  NAIC  model  currently  de.scribes 
ten  standard  Medigap  policies,  all  of 
which  include  the  following  core 
benefits:  Part  A  coinsurance.  Part  B 
coinsurance,  100  percent  of  Medicare 
Part  A  eligible  hospitalization  expenses 
for  365  hospital  days  in  addition  to 
Medicare  standard  and  lifetime  reserve 
days,  and  the  cost  of  the  first  3  pints  of 
blood  each  year.  The  ten  policies  range 
in  price  and  benefits  from  A,  which 
includes  just  the  core  benefits,  to  plan 
J,  which  contains  the  most 
comprehensive  package  of  benefits.  At 
this  time,  only  three  of  the  NAIC 
standard  policies — Plans  C,  F,  and  J — 
contain  the  benefits  that  are  determined 
to  meet  our  definition  of  supplemental 
exclusion  coverage,  a  definition  which 
is  derived  from  the  beneficiary  cost- 
sharing  requirements  for  Part  A  and  Part 
B  as  required  under  title  XVIII.  We 
define  supplemental  exclusion  coverage 
to  include  the  following  benefits:  The 
NAIC  model  core  benefits  as  described 
above.  Part  A  deductible,  Part  B 
deductible,  and  skilled  nursing  facility 
coinsurance. 

In  order  to  implement  section 
1876(c)(3)(F)  of  the  Act,  we  propose 
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(§  417.440(f))  to  require  that  Medicare 
cost  or  risk-contracting  HMOs  or  CMPs 
that  cease  to  provide  services  are 
responsible  for  arranging  supplemental 
coverage  for  a  period  of  6  months.  This 
requirement  would  not  apply  when'an 
HMO  or  CMP  ceases  to  supply  services 
to  enrolled  beneficiaries  as  a  result  of 
the  beneficiaries'  disenrollment  under 
§§417.460  (a)  or  (b).  As  described  below 
and  under  proposed  §  417.440(f)(4).  we 
propose  to  require  the  HMO  or  CMP  to 
comply  with  one  of  the  following 
supplemental  coverage  options: 

(1)  Make  available  to  eligible 
beneficiaries  one  or  more  Medigap 
policies  without  a  preexisting  condition 
waiting  period;  or  at  the  State-approved 
rate  for  the  .same  policy  with  a 
preexisting  condition  waiting  period;  or 

(2)  Allow  an  eligible  beneficiary  to 
purchase  a  policy  of  his  or  her  choice 
and 

— Reimburse  the  beneficiary  for  all 
expenses  related  to  a  preexisting 
condition;  or 
— Arrange  for  provision  of  services 
related  to  a  preexisting  condition 
without  beneficiary  cost-sharing. 
To  exercise  option  one,  we  have 
determined  that  the  most  equitable 
standard  for  compliance  with  section 
1876(c)(3)(F)  is  to  require  HMOs  and 
CJvlPs  with  a  Medicare  contract  that  is 
terminated,  not  renewed,  or  renewed 
with  a  reduced  service  area,  to  offer 
former  enrollees  the  least  expensive 
NAIC  model  plan  with  benefits  that 
meet  the  definition  of  supplemental 
exclusion  coverage  (plan  C  in  most 
cases).  Section  1876(c)(3)(F)  of  the  Act 
requires  coverage  for  "all  individuals 
enrolled  with  the  entity."  Based  on  this 
language,  we  btlieve  that  Medicare 
enrollees  who  are  under  age  65  (that  is. 
those  eligible  for  Medicare  because  of 
disability  or  end  stage  renal  disease)  are 
intended  to  be  covered  by  this 
regulation  to  the  extent  that  a  Medigap 
policy  is  available  to  them  in  the 
insurance  marketplace.  If  a  Medigap 
policy  is  not  available,  the  proposed 
regulation  would  not  apply,  just  as  it 
would  not  apply  to  a  Medicare  enrollee 
over  age  65  who  chooses  not  to 
purchase  a  Medigap  policy. 

We  do  not  believe  that  the  statute 
requires  supplemental  exclusion 
coverage  to  include  all  benefits  that 
might  have  been  provided  by  the  HMO 
or  CMP  in  excess  of  those  benefits 
mandated  and  covered  by  Medicare. 
Examples  of  benefits  that  need  not  be 
included  as  supplemental  exclusion 
coverage  under  this  proposed  rule 
would  be  "additional  benefits"  or 
benefits  not  covered  by  Medicare  but 
provided  by  the  HMO'or  CMP  for  an 


additional  payment  by  the  enrollee. 
such  as  copayments  for  eyeglasses  or 
hearing  aids. 

"Additional  benefits"  are  benefits  that 
are  provided  by  a  risk  HMO  or  CMP  to 
its  Medicare  enrollees  in  accordance 
with  §  417.592  which  stipulates  that,  if 
an  eligible  organization's  Adjusted 
Community  Rate  (ACR)  for  services  to 
enrolled  beneficiaries  is  less  than  the 
average  per  capita  rate  of  payment  it 
receives  from  Medicare,  the  entire 
difference  must  be  accounted  for.  This 
must  be  accomplished  either  through 
HCFA's  reducing  the  payments  to  the 
HMO  or  CMP.  or  by  the  HMO's  or 
CMP's  provision  of  additional  benefits 
not  covered  by  Medicare  to  all 
beneficiaries  enrolled  under  the  risk 
contract,  at  no  additional  charge.  These 
"additional  benefits"  are  calculated 
separately  for  those  enrolled  in  both 
Part  A  and  Part  B,  and  for  those  enrolled 
in  Part  B  only. 

Supplemental  exclusion  coverage 
would  not  apply  to  those  beneficiaries 
who  choose  to  enroll  in  another 
Medicare-contracting  HMO  or  CMP 
because  these  organizations  are  not 
permitted  to  exclude  preexisting 
conditions. 

Since  section  1876(c)(3)(F)  of  the  Act 
states  that  an  HMO  or  CMP  may  either 
"provide  or  arrange  for"  supplemental 
coverage,  we  propose  to  permit  an 
eligible  organization  to  make  available 
to  terminated  enrollees  the  following 
options  to  comply  with  this  statute:  (1) 
It  may  arrange  with  a  Medigap  insurer 
to  make  available  for  purchase  by  each 
eligible  beneficiary  the  least  expensive 
State-approved  Medigap  policy  that 
includes  the  benefits  defined  as 
supplemental  exclusion  coverage.  The 
policy  must  waive  any  preexisting 
condition  exclusion  clause,  and  must  be 
made  available  to  the  beneficiary  at  a 
premium  rate  approved  by  the  State 
insurance  commissioner  for  the  same 
policy  with  a  preexisting  condition 
exclusion.  This  does  not  impose  a 
requirement  on  the  Medigap  insurer  to 
discount  a  premium.  However,  an  HMO 
or  CMP  that  chooses  this  option  must 
guarantee  that  the  Medigap  policy 
offered  to  the  former  enrollees  covers 
any  preexisting  condition  related 
services  at  the  same  premium  as  a 
comparable  package  of  benefits  with  a 
preexisting  condition  e.xclusion  clause. 
This  provision  is  consistent  with  what 
we  believe  to  be  Congressional  intent  to 
provide  certain  former  enrollees  of 
Medicare  risk  HMOs  and  CMPs  with 
access  to  Medigap  policies  that  do  not 
discriminate  on  the  basis  of  benefit  or 
price. 


(2)  It  may  allow  the  former  enrollee  to 
purchase  his  or  her  own  Medigap  policy 
and — 

•  Reimburse  the  beneficiary  for  all  of 
the  Medicare  deductible  or  coinsurance 
expenses  for  services  that  would  have 
been  covered  by  the  Medigap  policy  but 
are  not  payable  because  of  the  existence 
of  a  preexisting  condition  exclusion 
clause;  or 

•  Arrange  for  a  physician  or  provider 
to  furnish  the  actual  services  required  as 
a  result  of  the  preexisting  condition, 
with  the  HMO  or  CMP  reimbursing  the 
deductible  and  coinsurance  amounts  to 
the  cooperating  physician  or  provider 
on  behalf  of  the  former  enrollee. 

Section  1876(c)(3)(F)  of  the  Act  does 
not  specifically  refer  to  reductions  in 
service  area.  However,  that  section 
requires  supplemental  exclusion 
coverage  "in  the  event  the  organization 
ceases  to  provide  •  *  •  items  and 
services"  under  a  Medicare  contrac-t. 
HCFA  interprets  this  phrase  to  apply  to 
beneficiaries  who  are  disenrolled  due  to 
a  contract  termination  or  a  reduction  in 
the  service  area.  The  phrase  does  not 
apply  to  reduction  in  benefits  as 
provided  in  §  417.440  or  to 
disenrollments  under  §§  417.460  (a)  or 
(b). 

We  considered  permitting  the  HMO  or 
CMP  to  satisfy  this  requirement  by 
making  available  any  State-approved 
Medigap  policy,  regardless  of  the  benefit 
level.  This  option  would  give  the  HMO 
or  CMP  more  fiexibility  in  making 
arrangements  for  supplemental 
exclusion  coverage  and  it  would  still 
provide  the  beneficiary  with  access  to 
the  Medigap  market.  However,  since  the 
NAIC  model  describes  policies  with 
several  different  levels  of  coverage, 
some  conforming  policies  would  not 
provide  enrollees  with  coverage 
comparable  to  what  they  had  with  the 
HMO  or  CMP.  We  have  decided  to 
require  the  HMO  or  CMP  to  offer  the 
least  expensive  policy  that  will  comply 
with  the  supplemental  exclusion 
coverage  required  under  section 
1876(c)(3)(F)  of  the  Act.  Additional 
policies  may  also  be  offered  at  a  higher 
premium  rate,  as  long  as  the  policy 
includes  the  defined  supplemental 
exclusion  coverage  benefits,  at  the  State- 
approved  premium  rate  for  the  same 
policy  with  a  preexisting  condition 
exclusion  clause. 

In  summary,  we  propose  to  amend 
§41 7.440(e)  to  require  a  risk  or  cost 
HMO  or  CMP  whose  contract  with 
HCFA  is  terminated,  not  renewed,  or 
renewed  with  a  reduced  service  area,  to 
offer  affected  Medicare  enrollees  who 
do  not  enroll  in  another  Medicare 
contracting  HMO  or  CMP.  protection 
against  out-of-pocket  expenses  because 
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of  a  Medigap  preexisting  condition 
exclusion  clause,  in  accordance  with  the 
requirements  in  proposed  §417.440(0. 
Under  proposed  §4 17.440(f).  we  would 
require  that  the  HMO  or  OvlP  provide 
at  least  one  of  the  following  options  to 
former  enroilees  for  the  lesser  of  6 
months  after  termination  of  enrollment 
or  the  duration  of  a  Medigap  insurance 
policy  exclusion  period: 

•  Make  available  for  purchase  by  each 
former  enroUee  one  or  more  State- 
approved  Medicare  supplement  policies 
that  waive  the  preexisting  condition 
exclusion  clause,  at  the  premium  rate 
approved  by  the  State  insurance 
commissioner  for  the  same  policy  with 
such  a  clause.  At  least  one  of  the 
policies  must  cover  all  of  the  expenses 
specified  as  supplemental  exclusion 
coverage  benefits  at  the  lowest  premium 
available  in  the  area. 

•  Allow  the  former  enrollee  to  obtain 
his  or  her  own  Medigap  policy.  If  the 
policy  impo-ses  a  preexisting  condition 
exclusion  clause,  the  HMO  or  CMP 
would  be  required  to 

— Reimburse  the  former  enrollee  for  any 
benefits  defined  as  supplemental 
exclusion  coverage  for  services  that 
would  have  been  covered  by  the 
Medigap  policy  but  for  a  preexisting 
condition  exclusion  clause;  or 
— Arrange  for  a  physician  or  provider  to 
furnish  the  actual  services  related  to 
the  preexisting  condition,  with  the 
HMO  or  CMP  reimbursing  the 
deductible  and  insurance  amounts  to 
the  cooperating  physician  or  provider 
on  behalf  of  the  former  enrollee. 
We  propose  to  add  a  new  §  417.541  to 
clarify  that  an  HMO  or  CMP  with  a  cost 
contract  may  not  claim  reimbursement 
for  costs  related  to  furnishing  of  the 
supplemental  exclusion  coverage 
required  by  the  proposed  §  417.440(f). 
We  also  propose  to  revise  §§417.492 
and  417.494  to  require  that  an  HMO  or 
CMP  whose  contrad  with  HCFA  is 
terminated,  not  renewed,  or  modified 
with  a  reduced  service  area  comply  with 
§  417.440(e)  regarding  the  provision  of 
supplemental  exclusion  coverage  for 
their  affected  Medicare  enroilees  and 
§417.488  regarding  the  delivery  of  the 
appropriate  notices  to  affected  enroilees 
by  risk  HMOs  or  CMPs.  In  addition,  we 
propose  to  revise  §41 7.440(e)  in  order 
to  clarif>  that  inpatient  hospital  services 
would  no  longer  be  the  only  covered 
services  that  must  be  provided  beyond 
the  date  of  disenrollment.  This  rule 
would  require  that,  under  certain 
circumstances,  .supplemental  exclusion 
coverage  must  be  provided  after  the  date 
of  disenrollment.  In  addition,  all 
covered  hospital  and  medical  expenses 
incurred  before  the  date  of  termination 
must  be  paid  by  the  HMO  or  CMP. 


III.  Immediate  Open  Enrollment  for 
Risk  HMOs  or  CMPs 

A.  Current  Policy 

Before  passage  of  the  Omnibus  Budget 
Reconciliation  Ac1  of  1989  (OBRA  "89). 
Public  Law  101-239,  there  was  no 
specific  statutory  requirement  that  a  risk 
HMO  or  CMP  that  continued  to  operate 
in  an  area  in  which  the  contract  of 
another  risk  HMO  or  CMP  had  been 
terminated,  not  renewed,  or  renewed 
with  a  reduced  service  area,  enroll  those 
Medicare  beneficiaries  who  lost  their 
prepaid  health  care  coverage  under  the 
terminated  contract.  However,  HCFA 
did  require  at  §  417.488  that  the  notice  ' 
sent  to  enroilees  advising  them  of  their 
pending  disenrollment,  include  a  listing 
of  other  risk  HMOs  or  CMPs  operating 
in  the  service  area.  Also,  there  was  no 
requirement  that  an  HMO  or  CMP  that 
continued  to  contract  with  HCFA  hold 
an  open  enrollment  at  any  time  other 
than  the  annual  30-day  period 
mandated  by  section  1876(c)(A)(i)  of  the 
Act.  Thus,  Medicare  beneficiaries  who 
had  been  enrolled  in  the  discontinued 
HMO  or  CMP  had  no  aUemative  but  to 
return  to  the  fee-for-service  payment 
system  if  no  other  HMO  or  CMP  in  the 
area  was  permitting  new  enrollment  at 
the  time  of  their  termination. 

B.  Legislation 

Section  6206(b)(1)(B)  of  OBRA  '89 
amended  section  1876(c)(3)(A)(ii)  of  the 
Act  to  require  that  if  a  risk  contract  is 
not  renewed,  is  otherwise  terminated,  or 
is  renewed  with  a  reduced  service  area, 
a  special  open  enrollment  period  for  the 
terminated  enroilees  must  be  held  by  all 
other  risk  HMOs  or  CMPs  operating  in 
the  same  ser\ice  area.  This  special  open 
enrollment  period  must  be  for  30  days 
and  must  begin  30  days  after  the  date  on 
which  HCFA  mails  notice  to  the  affected 
risk  HMOs  or  CMPs  informing  them  of 
their  responsibility  under  section 
1876(c)(3)(A)(ii)  of  the  Act.  This  period 
is  only  required  to  be  open  to  tliose 
individuals  enrolled  under  the 
terminated  contract  as  of  the  date  of 
termination. 

If  the  special  open  enrollment  period 
coincides  with  the  annual  open 
enrollment  period,  the  applications  of 
all  Medicare  beneficiaries  will  be 
accepted  in  the  order  of  application.  We 
have  considered  giving  precedence  to 
the  enroilees  affected  by  the  termination 
over  new  Medicare  beneficiary 
applicants  in  cases  where  the 
enrollment  periods  do  coincide. 
However,  section  1876(c)(3)(A){i)  of  the 
Act  prohibits  the  HMO  or  CMP  from 
restricting  eligible  beneficiaries' 
enrollment  during  open  enrollment 
periods  and  we  do  not  believe  that 


section  1876(c)(3)(A)(ii)  allows  us  to 
waive  this  requirement.  The  special 
open  enrollment  period  must  be 
conducted  in  accordance  with  all  of  the 
requirements  of  §  4 17.426,  apphcable  to 
annual  open  enrollments.  Enrollment 
becomes  effective  30  days  after  the  end 
of  the  special  open  enrollment  period, 
or  if  HCFA  determines  that  such  a  date 
is  not  feasible,  such  other  date  as  HCFA 
specifies. 

C.  Provisions  of  This  Proposed  Rule 

Based  on  the  provisions  of  section 
1876(c)(3)(A)(ii)  of  the  Act,  as  amended 
by  seciion  6206  of  OBRA  '89,  we  are 
proposing  to  add  a  new  §  417.426(d)  to 
provide  that: 

•  HMOs  or  CMPs  with  risk  contracts 
that  serve  a  part  of  the  same  service  area 
as  an  HMO  or  CMP  whose  risk  contract 
is  terminated,  not  renewed,  or  renewed 
with  a  reduced  service  area,  for  any 
reason,  must  provide  a  special  open 
enrollment  period  for  individuals 
enrolled  under  the  terminated  or  revised 
contract. 

•  The  special  open  enrollment  period 
would  be  30  days  in  duration  and 
would  begin  30  days  after  the  date  on 
which  HCFA  mails  notice  to  the  affected 
HMOs  or  CMPs  informing  them  of  their 
responsibility  to  hold  a  special  open 
enrollment  period. 

•  Coverage  would  become  effective 
30  days  after  the  end  of  die  special  open 
enrollment  period  unless  HCFA 
specifies  a  different  effective  date. 

•  This  special  open  enrollment 
period  may  be  in  addition  to,  or 
coincide  with,  any  annual  open 
enrollment  which  the  HMO  or  CMP  is 
required  to  hold  under  §  417.426. 

•  The  special  open  enrollment  period 
must  comply  with  the  requirements  of 
§417.426. 

We  are  also  proposing  to  amend 
§  417.488  to  require  that,  upon 
termination,  nonrenewal,  or  reduction 
in  the  service  area  of  a  risk  contract  with 
HCFA,  the  HMO  or  CMP  must  provide 
to  all  of  its  former  Medicare  enroilees  a 
list  of  the  other  risk  HMOs  and  CMPs 
that  are  still  operating  in  the  service 
area,  and  a  description  of  the  special 
open  enrollment  period. 

rV.  Documentation  of  Enrollment  for 
Medicare  Enroilees  of  HMOs,  CMPs, 
and  HCPPs 

A.  Current  Policy 

Section  1876(c)(3)(C)  of  the  Act 
provides  that  the  Secretary  may 
prescribe  the  procedures  and  conditions 
under  which  an  HMO  or  CMP  may 
inform  eligible  Medicare  beneficiaries 
about  the  organization,  or  may  enroll 
those  beneficiaries.  Under 


Federal  Register  /  Vol.  59.  No.  47  /  Thursday,  March  10,  1994  /  Proposed  Rules 


11235 


§  417.422(a)(4).  each  Medicare 
beneficiary  requesting  enrollment  is 
required  to  complete  an  enrollment 
application  form.  Under  §  417.430(a)(1), 
this  form  must  contain  the  beneficiary's 
signature,  an  authorization  for 
disclosure  and  exchange  of  information 
between  HCTA  and  the  HMO  or  CMP 
and  must  comply  with  HCFA 
instructions  regarding  format  and 
content.  For  risk  HMOs  and  CMPs,  the 
application  form  must  include  a  notice 
explaining  that  the  applicant  may  only 
obtain  services  from  within  the  health 
care  delivery  system  of  the  organization, 
except  for  emergency  care  or  urgent  care 
out  of  the  service  area.  This  notice  must 
contain  a  statement  detailing  the 
enrollee's  liability  for  non-covered 
services  and  for  out-of-pian  services 
when  not  authorized  by  a  physician  or 
official  of  the  risk  HMO  or  CMP. 

Current  regulations  at  §417.430 
prescribe  the  application  processing 
requirements,  including  a  requirement 
at  §  417.430(b)(3)  that  the  HMO  or  CMP 
promptly  notify  an  applicant  of 
acceptance  or  denial  of  an  application. 
However,  there  is  no  requirement  that 
an  HMO  or  CMP  furnish  to  the 
applicant  a  copy  of  the  enrollment 
application  form,  signed  by  the 
beneficiary  and  a  representative  of  the 
HMO  or  CMP.  at  the  time  that  the 
application  is  taken.  Because  there  is 
generally  a  30-day  lag  time  between  the 
date  on  which  the  beneficiary  files  an 
application  and  the  date  that  the  HMO 
or  CMP  sends  the  notification  of 
enrollment  (which  contains  the  rules 
that  enrollees  must  follow),  many 
Medicare  enrollees  are  not  fully 
informed  of  the  requirements  of  the 
plan,  especially  the  limitations  on  out  of 
plan  services.  Moreover,  our  experience 
in  the  administration  of  the  prepaid 
health  care  programs  has  demonstrated 
that  a  certain  number  of  Medicare 
beneficiaries  do  not  fully  understand 
the  restrictions  that  apply  to  enrollment 
in  an  HMO  or  CMP.  As  a  result,  they 
may  continue  to  obtain  services  after  the 
effective  date  of  their  enrollment  from 
sources  outside  the  HMO  or  CMP  and 
then  find  that  they  are  liable  for 
payment  for  these  services.  Therefore, 
we  believe  that  reinforcement  of  the 
rules  and  obligations  inherent  in  an 
HMO  or  CMP  enrollment  is  appropriate. 

It  has  been  our  policy  to  recommend 
that  an  HMO  or  CMP  give  a  signed  copy 
of  the  enrollment  application  to 
Medicare  beneficiaries  who  apply  for 
enrollment.  However,  this  has  been 
merely  a  recommendation  and 
voluntary  compliance  has  been 
sporadic.  Because  some  Medicare 
beneficiaries  may  have  difficulty  fully 
understanding  the  HMO's  or  the  CMP's 


rules  and  procedures,  we  believe  that 
the  enrollment  application  form  should 
be  presented  to  the  enroUee  on  a 
mandatory  basis,  immediately  after  the 
actual  signing.  We  believe  that  this 
additional  step  would  strengthen  our 
current  enrollment  procedures  and 
significantly  lower  the  number  of 
disenrollments  resulting  from 
misunderstandings  by  enrollees.  In 
addition,  the  presentation  of  the  signed 
application  form  would  also  provide  the 
prospective  enrollee  with  in-hand 
documentation  of  intent  to  enroll  in  the 
HMO  or  CMP. 

There  are  no  current  regulations 
governing  application  procedures  for 
enrollment  in  an  HCPP.  Thus,  a 
Medicare  beneficiar>''s  application  for 
membership  might  not  be  accepted  in 
the  order  of  application,  or  the 
beneficiary  may  never  be  notified  in 
writing  of  the  acceptance  or  denial  of 
the  application.  In  order  to  prevent 
potential  problems,  we  are  proposing  to 
require  HCPPs  to  utilize  the  same 
enrollment  application  procedures  that 
HMOs  and  CMPs  utilize. 

Since  HCPPs  are  similar  in 
organization  to  HMOs  and  the  payment 
basis  specified  in  the  Act  for  HCPPs  and 
cost-based  HMOs  is  similar,  we  believe 
it  would  be  appropriate  to  apply  to 
HCPPs  the  same  application  procedures 
required  for  enrollment  in  cost-based 
HMOs.  This  proposed  change  would 
increase  the  uniformity  of  the 
application  format  and  procedures  for 
HCPPs  and  ensure  that  HCPPs  have  an 
effective  system  for  receiving  and 
processing  applications  from  Medicare 
beneficiaries. 

B.  Provisions  of  This  Proposed  Rule 

We  propose  to  amend  §  417.430  by 
adding  a  provision  that  would  require 
each  HMO  or  CMP  to  provide  Medicare 
enrollees  with  a  copy  of  the  application 
form  signed  by  the  applicant  and  a 
representative  of  the  HMO  or  CMP  at 
the  time  the  form  is  taken.  In  cases 
where  the  applicant  submits  the 
application  by  mail,  the  plan  must 
furnish  a  copy  to  the  applicant  within 
5  working  days  of  receipt.  In  addition, 
we  propose  to  amend  §417.801  to 
require  that  HCPPs  comply  with  the 
requirements  of  §  417.430,  that  is,  meet 
the  same  enrollment  application 
procedures  as  contracting  HMOs  and 
CMPs.  These  procedures — 

•  Specify  that  a  contracting  HMO  or 
CMP  must  comply  with  HCFA 
instructions  concerning  content  of 
application  forms; 

•  Require  that  a  contracting  HMO  or 
CMP  have  an  effective  system  for 
receiving,  controlling  and  processing 


applications  from  Medicare 
beneficiaries;  and 

•  Prescribe  the  details  of  an  effective 
system  for  handling  applications. 

'V.  Adjusted  Community  Rate  Proposal 

A.  Current  Policy 

Section  1876(a)(1)(A)  of  the  Act 
requires  that  HCFA  provide  risk  HMOs 
or  CMPs  with  the  per  capita  rates  of 
payment  for  each  class  of  Medicare 
enrollees  no  later  than  September  7 
before  the  calendar  year  in  which  the 
rates  take  effect.  Regulations  at 
§§  417.590  through  417.598  specify-  how 
eligible  organizations  use  the  HCFA 
payment  rates  in  determining  their  new 
premium  rates  and  benefits  for  the 
coming  year.  Section  417.592(d)(1) 
requires  that  an  HMO  or  CMP  provide 
HCFA  with  this  rate  and  benefit 
information  not  later  than  45  days 
before  the  beginning  of  its  contract 
period.  The  package  of  materials  that  an 
organization  submits  is  called  the 
Adju.sted  Community  Rate  Proposal. 
HMOs  or  CMPs  generally  wait  until 
November  15  (the  current  deadline)  to 
submit  their  adjusted  community  rates 
(ACRs)  after  receiving  the  per  capita 
rates  from  HCFA.  This  effectively  leaves 
45  days  for  HCFA  to  review  and 
approve,  or  disapprove,  the  ACRs  from 
all  risk  HMOs  or  CMPs  that  contract 
with  the  agency.  In  November  and 
December  of  1986,  1987,  1988,  and 
1989.  HCFA  accountants  reviewed  139. 
133,  135,  and  107  ACRs.  respectively, 
within  the  45-day  period. 

The  review  process  involves  the 
actuarial  examination  of  proposed 
payment  rates,  which  is  a  complex,  time 
consuming  operation.  Over  time,  HCFA 
has  found  the  45-day  period  to  be 
insufficient  for  allowing  agency 
personnel  to  perform  a  thorough  and 
adequate  review  of  ACRs  and  to  carry 
out  necessary  foliowup  activities.  For 
example,  most  ACRs  contain  errors. 
HCFA  staff  must  detect  these  errors  and 
contact  the  HMO  or  CMP  to  resolve  the 
errors.  Often  HCFA  requests  that  the 
HMO  or  CMP  submit  additional 
materials  for  review.  In  addition, 
program  growth  (in  total  number  of 
Medicare  beneficiaries  served),  and 
maturation  of  the  coordinated  care 
industry  has  led  to  the  development  of 
more  sophisticated  ACRs,  resulting  in 
the  need  to  devote  additional  time  to  the 
review  of  plan  materials. 

Following  the  review  and  approval  by 
HCFA  of  an  organization's  ACR.  the 
HMO  or  CMP  must  inform  current 
enrollees  of  the  new  benefit  package  and 
rate  changes  for  the  coming  contract 
year.  This  enrollee  notification  must 
occur  30  days  before  the  effective  date 
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of  the  change.  If  the  ACR  has  not  been 
approved  30  days  before  the  effective 
date.  HCFA  may  allow  the  HMO  or  CMP 
to  advertise  the  new  benefit  package. 
However,  the  advertisement  must 
indicate  that  the  announced  rates  are 
subject  to  approval  by  HCFA. 

B.  Provision  of  This  Proposed  Rule 

We  propose  to  revise  §  417.592(d)(1) 
to  require  that  each  risk  HMO  or  CMP 
submit  its  proposed  ACR  at  least  60 
days  prior  to  the  beginning  of  a  contract 
period.  This  change  would  provide 
ilCFA  with  an  additional  15  days  to 
review  and  approve  or  disapprove  the 
proposed  ACRs. 

A  change  in  the  deadline  for 
submission  of  proposed  ACRs  from  45 
to  60  days  before  the  beginning  of  a 
contract  period  would  allow  HCFA 
additional  time  to  evaluate  the  ACRs, 
particularly  in  cases  in  which  HCFA 
requests  that  the  HMO  or  CMP  provide 
supplemental  documentation.  The 
additional  time  also  would  permit  a 
more  thorough  review  of  the  proposals, 
reducing  the  potential  for  review  errors. 
Making  the  deadline  for  submission  of 
ACR  proposals  earlier  would  also  help 
to  ensure  that  enroUees  have  adequate 
notification  of  any  contract  changes  in 
a  timely  manner. 

\1.  Response  to  Public  Comments 

Because  of  the  lar^e  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  DATES 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  of  the  final  rule  that  is  issued. 

VII.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  60i  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  RFA  defines  "small  entity"  as  a 
small  business,  a  nonprofit  enterprise, 
or  a  governmental  jurisdiction  (such  as 
a  county,  city,  or  township)  with  a 
population  of  less  than  50,000.  We 
consider  all  HMOs,  CMPs,  and  HCPPs  to 
be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 


of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

There  are  currently  98  HMOs  and 
CMPs  that  contract  with  HCFA  to 
provide  services  on  a  risk  basis  to 
Medicare  beneficiaries.  Only  3  percent 
of  all  Medicare  beneficiaries  are 
enrolled  under  these  risk  contracting 
plans.  During  the  last  fiscal  year,  eight 
risk -contracting  HMOs  and/or  CMPs 
ceased  providing  services  to 
beneficiaries  on  a  risk  basis.  According 
to  these  data,  the  number  of  impacted 
small  entities  is  very  low. 

We  have  determined  and  the 
Secretary  certifies  that  this  proposed 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  under  the  RFA  and  a  rural 
impact  analysis  under  section  1102(b)  of 
the  Act  are  not  required. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

Vni.  Information  Collection 
Requirements 

Section  417.430  of  this  proposed  rule 
contains  information  collection 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

We  have  submitted  this  rule  to  the 
0MB  for  review.  The  information 
collection  requirements  concern 
personal  information  supplied  by 
Medicare  beneficiaries  who  are  applying 
for  membership  in  HCPPs.  Pubhc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  Vz  hour 
per  application.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedures,  Health  maintenance 
organizations  (HMO),  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  part  417  would  be  amended 
as  set  forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 


Aulhority:  Sees.  1102.  1833(a)(1)(A). 
1861(s)(2)(H),  1866(a),  1871.  1874,  and  1876 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
13951(a)(1)(A).  1395x(s)(2)(H).  1395cc(a), 
1395hh,  1395kk,  and  1395mm);  sec.  114(c)  of 
Pub.  L.  972-248  (42  U.S.C.  1395mm  note);  31 
U.S.C  9701  and  sees.  215  and  1301  through 
1318  of  the  Public  Health  Ser\ice  Act  (42 
U.S.C.  216  and  300e  through  300e-17),  unless 
otherwise  noted. 

2.  Section  417.426  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follbws: 

§  417.426    Open  enrollment  requirements. 

***** 

(d)  Special  open  enrollment.  (1)  If  an 
HMO's  or  a  CMP's  risk  contract  is 
terminated,  not  renewed,  or  renewed 
with  a  reduced  service  area,  all  other 
HMOs  or  CMPs  with  risk  contracts 
operating  in  the  same  service  area  must 
hold  a  special  open  enrollment  period 
for  the  benefit  of  those  Medicare 
enrollees  whose  enrollment  in  the  HMO 
or  CMP  ends  when  the  contract  is 
terminated  or  modified. 

(2)  The  special  open  enrollment 
period  must  be  30  days  in  duration  and 
begin  30  days  after  the  date  on  which 
HCFA  mails  notice  to  the  affected 
HMOs  or  CMPs,  informing  them  of  their 
responsibility  under  this  section. 

(3)  Enrollment  is  effective  30  days 
after  the  end  of  the  special  enrollment 
period  or.  if  HCFA  determines  that  date 
is  not  feasible,  some  other  date  that 
HCFA  specifies. 

(4)  The  special  open  enrollment 
period  is  in  addition  to,  unless  it 
coincides  with,  the  annual  open 
enrollment  period  required  under 
paragraph  (a)  of  this  section. 

(5)  The  special  open  enrollment 
period  must  be  held  in  accordance  with 
all  of  the  requirements  applicable  to 
annual  open  enrollments  under 
paragraphs  (a)  through  (c)  of  this 
section. 

3.  In  §  41 7.430,  the  introductory  text 
of  paragraph  (b),  and  paragraph  {b)(3) 
are  revised  to  read  as  follows: 

§417.430     Application  procedures. 

•         •         •         *         • 

fb)  Handling  of  applications.  An  HMO 
or  CMP  must  have  an  effective  system 
for  receiving,  controlling,  and 
processing  applications  from  Medicare 
beneficiaries.  The  system  must  meet  the 
following  conditions  and  requirements; 
***** 

(3)  The  HMO  or  CMP— 

(i)  Provides  the  applicant  with  a  copy 
of  the  enrollment  application  form 
signed  by  the  applicant  and  a 
representative  of  the  HMO  or  CMP 
either  when  the  application  is  taken,  or, 
if  the  application  is  submitted  by  mail, 
within  5  working  days  of  receipt;  and 
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(ii)  Gives  the  beneficiary  prompt 
written  notice  of  acceptance  or  denial  of 
the  application. 

•  •        »        *        * 

4.  In  §417.440,  the  section  heading 
and  paragraph  (e)  are  revised,  and  a  new 
paragraph  (f)  is  added  to  read  as  follows: 

§  417.440    Entitlement  to  healtti  care 
services  from  an  HMO  or  CMP. 

♦  •         •         •         • 

(e)  Financial  responsibilities  of  an 
HMO  or  CMP  after  the  effective  date  of 
disenroUment  of  a  Medicare  enroUee — 
(1)  Inpatient  hospital  care.  If  a  Medicare 
beneficiary's  effective  date  of 
disenroUment  occurs  during  an 
inpatient  stay  in  a  hospital  paid  under 
part  412  of  this  chapter  and  the  IIMO  or 
CMP  is  financially  responsible  for  the 
hospitalization,  either  because  it 
arranged  for  the  stay  or,  as  provided 
under  paragraph  (a)(2)  of  this  section, 
the  financial  responsibility  for  inpatient 
services  continues  through  the  date  the 
beneficiary  is  discharged  from  the 
inpatient  stay 

(2)  Payment  of  outstanding  bills.  The 
HMO  or  CMP  must  pay  for  services 
furnished  before  the  effective  date  of  the 
contract  termination  or  modification  if 
the  HMO  or  CMP  would  have  been 
financially  responsible  for  those 
services  under  the  Medicare  contract. 

(3)  Protection  against  preexisting 
condition  e.xclusions  in  Medicare 
supplement  policies.  For  beneficiaries 
who  are  disenroUed  because  the 
Medicare  contract  is  terminated  or 
renewed  with  a  reduced  service  area, 
the  HMO  or  CMP  must  comply  with  the 
requirements  of  paragraph  (f)  of  this 
section. 

(f)  Supplemental  exclusion 
coverage — (1)  Definition.  For  the 
purposes  of  this  section,  supplemental 
exclusion  coverage  means  payment  for 
certain  expenses  incurred  by  a 
beneficiary  for  health  care  .services 
related  to  a  condition  that  exists  at  the 
time  the  beneficiary  is  disenrolled  from 
a  Medicare-contracting  HMO  or  CMP 
according  to  paragraphs  (f)(2)  and  (f)(3) 
of  this  section.  Expenses  included  in 
supplemental  exclusion  coverage  are 
Part  A  and  Part  B  deductibles  and 
coinsurance.  SNF  coinsurance,  100 
percent  of  Medicare  eligible  Part  A 
hospitalization  expen.ses  for  365  Hfetime 
days  after  all  Medicare  hospital  days 
(including  lifetime  reserve  days)  have 
been  exhausted,  and  the  annual  cost  of 
three  pints  of  blood. 

(2)  Basic  rule.  An  HMO  or  CMP  that 
ceases  to  provide  health  care  ser\ices 
under  a  Medicare  contract,  or  reduces 
its  service  area,  must  provide  or  arrange 
for  supplemental  exclusion  coverage  for 
anv  Medicare  enroUee  who: — 


(i)  Is  disenrolled  as  a  result  of  the 
cessation  of  services; 

(ii)  Does  not  enroll  in  another 
Medicare-contracting  HMO  or  CMP;  and 

(iii)  Would  become  liable  for 
Medicare  deductibles  and  coinsurance 
because  he  or  she  is  unable  to  purchase 
a  Medicare  supplement  policy  without 
a  waiting  period  for  preexisting 
conditions. 

(3)  Duration  of  coverage. 
Supplemental  exclusion  coverage  must 
extend  for  6  months  after  the 
termination  or  modification  of  the 
contract,  or  for  the  duration  of  anv 
preexisting  condition  exclusion  period 
imposed  by  the  Medicare  supplement 
policy,  whichever  is  less. 

(4)  Methods  of  providing 
supplemental  exclusion  coverage.  To 
fulfill  the  supplemental  exclusion 
coverage  required  under  paragraph  (f)(2) 
of  this  section,  an  HMO  or  CMP  must 
select  at  least  one  of  the  following 
options:  (i)  Make  available  for  purchase 
by  each  of  its  terminated  Medicare 
enrol  lees,  one  or  more  State-approved 
Medicare  supplement  insurance  policies 
that  waive  the  preexisting  condition 
exclusion  clause,  at  the  premium  rate 
approved  by  the  State  Insurance 
Commissioner  for  the  same  policy  with 

a  preexisting  condition  exclusion 
clause.  At  lea.st  one  of  these  policies 
must  cover  all  of  the  expenses  specified 
in  §417.440(0(1)  of  this  section,  at  the 
lowest  premium  available  in  the  area. 

(ii)  Allow  each  former  Medicare 
enroUee  to  purchase  the  Medicare 
supplement  policy  of  his  or  her  choice 
and,  if  that  policy  includes  a  preexisting 
condition  exclusion  clause,  provide 
protection  through  either  of  the 
following: 

(A)  Reimburse  the  former  eru-ollee  for 
all  Medicare  deductible  and 
coinsurance  expenses  that  are  required 
to  be  paid  under  supplemental 
exclusion  coverage  as  specified  in 
paragraph  (0(1)  of  this  section  that  are 
not  payable  by  the  Medicare 
supplement  policy  because  of  a 
preexisting  condition  exclusion  clause. 

(B)  Arrange  for  a  physician  or 
provider  to  furnish  the  services  required 
as  a  result  of  the  preexisting  condition. 
The  HMO  or  CMP  mu.st  reimburse  all 
deductible  and  coinsurance  expenses 
identified  as  supplemental  exclusion 
coverage  and  incurred  for  services 
provided  in  accordance  with 

§  417.440(e)(3)  to  the  cooperating 
physician  or  provider  on  behalf  of  the 
former  enrollee. 

5.  In  §417.488.  the  introduciory  text 
is  revised;  and  new  paragraphs  (c)  and 
(d)  are  added  to  read  as  follows: 


§417.488    Written  noUc«  Of  termination. 

A  risk  contract  must  provide  that  if, 
for  any  reason,  the  contract  is 
terminated,  not  renewed,  or  renewed 
with  a  reduced  service  area,  the  HMO  or 
C?vlP  agrees  to  provide  to  its  affected 
Medicare  enrollees,  and  to  be 
responsible  for  the  cost  of,  the  following 
notices: 

•  •        *        •        • 

(c)  A  list  of  all  HMOs  or  CMPs  with 
risk  contracts  that  operate  in  the  same 
senice  area  and  that  must  hold  a  special 
open  enrollment  for  the  affected 
Medicare  enrollees,  as  required  by 
§417.426(d). 

(d)  A  description  of  the  special  open 
enrollment  process. 

6.  In  §  417.492,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  41 7.492    Nonrenewal  of  contract 

•  •         *         ♦         « 

(c)  Supplemental  exclusion  coverage 
after  nonrenewal  bv  either  HCFA  or  the 
HMO  or  CMP  If  either  HCFA  or  an 
HMO  or  CMP  decides,  for  any  reason, 
not  to  renew  the  contract,  the  HMO  or 
CMP  must  provide  supplemental 
exclusion  coverage,  as  required  under 

§  417.440(0  for  each  Medicare  enrollee 
whose  coverage  with  the  HMO  or  CMP 
will  terminate.  In  addition,  each  HMO 
or  CMP  with  a  risk  contract  must 
provide  the  written  notices  required 
under  §417.488. 

7.  In  §  417.494,  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§  417.494    Modification  or  termination  of 
contract 

•  •         *         •         * 

(d)  Supplemental  e.xclusion  coverage 
after  modification  or  termination  by 
either  HCFA  or  the  HMO  or  CMP.  If 
either  HCFA  or  an  HMO  or  CMP,  for  any 
reason,  terminates  the  contract  or 
modifies  it  in  such  a  manner  that  the 
service  area  is  reduced,  the  HMO  or 
CMP  must  provide  supplemental 
exclusion  coverage  as  required  under 
§417.440(0  for  each  Medicare  enrollee 
whose  coverage  vdth  the  HMO  or  CMP 
will  terminate.  In  addition,  each  HMO 
or  CMP  with  a  risk  contract  must 
proN-ide  the  written  notices  required 
under  §417.488. 

8.  A  new  §417.541  is  added  to  read 
as  follows: 

§417  541     Supplemental  excluston 
coverage  costs. 

Costs  incurred  by  an  organization  for 
furnishing  the  supplemental  exclusion 
coverage  as  required  by  §417.440(0  are 
not  allowable. 

9.  In  §  417.592.  paragraph  (d)(1)  is 
revised  to  read  as  follows: 
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§  417.592    Determination  of  required 
additional  benefits. 

***** 

(d)  Notification  to  HCFA.  (1)  The 
HMO  or  CMP  must  notify  HCFA.  not 
later  than  60  days  before  the  beginning 
of  the  contract  period,  of  its  ACR  and  its 
weighted  average  of  its  per  capita  rates 
of  payment  (as  computed  under 
§  417.590)  for  the  contract  period. 
***** 

10.  hi  §417.801.  the  introductory  text 
of  paragraph  (b)  is  republished; 
paragraph  fb)(6)  is  redesignated  as 
paragraph  (b)(7);  and  a  new  paragraph 
(b)(6)  is  added  to  read  as  follows: 

§417.801     Agreements  between  HCFA  and 
healtti  care  prepayment  plans. 

•  *  *  *  • 

(b)  Terms.  The  agreement  must 
provide  that  the  HCPP  agrees  to — 

***** 

(6)  Comply  with  the  application 
procedures  set  forth  in  §417.430. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Progtam  No.  93.773.  Medicare — Hospital 
Insurance;  Program  No.  93.774,  Medicare — 
Supplementarv^  Medical  Insurance  Program) 

Dated:  )une  2.  1993. 
Bruce  C.  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated;  November  9.  1993. 
Donna  E.  Shalala. 
Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  215 

[Docket  No.  RSFC-7,  Notice  1] 

Freight  Car  Safety  Standards; 
Mamtenance-of-Way  Equipment 

AGENCY:  Federal  Railroad 
.■\dministration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  FR.\  is  proposing  in  this 
document  to  amend  the  Freight  Car 
Safety  Standards  by  making  all 
maintenance-of-way  vehicles  subject  to 
the  Standards  with  the  exception  of 
stenciled  cars  not  used  in  revenue 
service  and  restricted  to  a  speed  of  less 
than  20  miles  per  hour.  This  proposal 
would  add  to  the  present  regulation  an 
additional  condition  which  must  be  met 
before  a  freight  car  in  maintenance-of- 
way  service  can  be  operated  without 


complying  with  the  Freight  Car  Safety 
Standards:  the  equipment  must  be 
operated  at  a  speed  of  less  than  20  mph. 
DATES:  Written  comments  must  be 
received  no  later  than  April  11,  1994. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  pos.sible 
without  incurring  additional  delay  or 
expense. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Docket  Clerk,  Office 
of  Chief  Counsel.  Federal  Railroad 
Administration.  400  Seventh  Street  SW., 
Washington.  DC  20590.  Persons  desiring 
to  be  notified  that  their  written 
comments  have  been  received  should 
submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
Docket  Clerk  will  indicate  the  date  on 
which  the  comments  were  received  and 
will  return  the  postcard  to  the 
addressee.  Written  comments  will  be 
available  for  examination  during  regular 
business  hours  in  room  8201  of  the 
Nassif  Building  located  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Olekszyk,  Deputy  Associate 
Administrator,  Office  of  Safety,  Federal 
Railroad  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
(telephone:  202-366-4094),  or  Kyle  M. 
Mulhall,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590  (telephone:  202-366-0628). 
SUPPt£MENTARY  INFORMATION:  FR.\ 
proposes  to  revise  its  Freight  Car  Safety 
Standards  to  make  all  maintenance-of- 
way  vehicles  subject  to  these  Standards 
with  the  exception  of  any  stenciled 
maintenance-of-way  car  operated  at  a 
speed  less  than  20  miles  per  hour  and 
not  used  in  revenue  service. 

The  Freight  Car  Safety  Standards,  at 
49  CFR  215.3(c)(3).  excluded 
maintenance-of-way  equipment  from 
the  requirements  of  Part  215.  "if  that 
equipment  is  not  used  in  revenue 
service  and  is  stenciled  in  accordance 
with  section  215.305." 

When  it  revised  these  rules  in  1979. 
FRA  proposed  that  equipment  used 
exclusively  in  work  train  service  be 
excluded  from  the  requirement  of  the 
proposed  rules  (44  FR  1419).  The  theory 
of  this  proposal  was  that  if  a  car  were 
limited  to  work  train  service,  with  its 
slow  speed  and  low  mileage  operations, 
safety  considerations  would  not 
necessitate  bringing  the  car  up  to  the 
same  maintenance  levels  needed  for  safe 
high  speed  mainline  revenue  service 
cars.  All  other  equipment  would  be 
included. 

Commenters  urged  that  FRA  not 
adopt  the  proposal.  They  indicated  that 
having  to  confine  such  equipment  to 


work  train  service  would  impose  such 
stringent  operational  restrictions  as  to 
effectively  force  railroads  to  replace 
between  200  and  3,000  cars  at  a  cost  of 
about  $30,000  each.  It  was  asserted  that 
these  costs  were  not  required  from  a 
safety  standpoint,  since  there  were  no 
accidents  attributable  to  such 
equipment. 

FIL-\  accepted  the  commenters' 
arguments  on  the  theory  that  since  cars 
in  work  train  service  are  not  freely 
interchanged  and  each  railroad  knows 
the  condition  of  its  own  cars,  an 
appropriate  level  of  operational 
constraint,  tailored  to  a  particular  car's 
condition,  can  be  effectively  imposed  by 
individual  railroads.  FRA  concluded 
that,  if  such  cars  were  excluded  from 
revenue  service  and  were  identified  by 
reporting  marks  stenciled  on  the 
equipment,  compliance  with  the 
regulation  was  not  necessary  from  a 
safety  standpoint.  Accordingly,  in 
adopting  the  revised  regulation  in  1979, 
FRA  made  the  Freight  Car  Safety 
Standards  inapplicable  to  any  freight  car 
that  is  "maintenanc~e-of-way" 
equipment  provided  that  it  is  not  used 
in  revenue  service  and  is  marked  to 
indicate  its  status.  FRA  did  not 
specifically  prohibit  use  of  non- 
complying  maintenance-of-way 
equipment  in  revenue  trains,  only  that 
it  be  excluded  from  revenue  ser\'ice. 

By  proceeding  in  this  manner  there 
was  no  need  to  define  what  constitutes 
maintenance-of-way  equipment.  In  the 
absence  of  such  a  regulatory  definition, 
the  railroad  industry  has  identified  as 
"maintenance-of-way"  cars  an  extensive 
group  of  company  service  cars  when 
that  equipment  does  not  directly 
produce  revenue  for  the  railroad. 
Typical  examples  of  this  broad  variety 
of  freight  cars  include  flat  cars  assigned 
to  move  railroad  wheels,  hopper  cars  in 
ballast  service,  covered  hoppers  in 
locomotive  sand  ser\'ice.  tank  cars  in 
locomotive  fuel  service,  and  box  cars 
designated  as  mobile  warehouses  and 
containing  a  wide  variety  of  supplies 
needed  by  the  railroad  in  its  daily 
operations.  The  designation  of  such  cars 
as  "maintenance-of-way"  equipment  is 
a  departure  from  a  historical  industry 
practice  that  reser\ed  this  designation 
only  for  cars  assigned  to  the  railroad's 
engineering  departments.  These  cars 
were  used  only  in  limited  service  to 
repair  or  maintain  the  track,  bridge,  and 
signal  installations  owned  by  the 
railroad  and  were  largely  of  unique 
designs  tailored  to  perform  a  specific 
function. 

Ahhough  the  Freight  Car  Safety 
Standards  have  not  generally  applied  to 
"maintenance-of-way  equipment," 
FRA's  Safety  Appliance  and  Power 
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Brake  rules  do  apply  to  this  equipment. 
Thus,  the  condition  of  such  cars  has 
been  monitored  as  part  of  FRA's  overall 
compliance  prograin.  In  addition, 
during  a  special  inspection  effort  in 
February  1983.  FRA  inspected  2.849 
cars  stenciled  as  "maintenance-of-way" 
cars.  Two  hundred  twenty  three  (7.8%) 
had  safety  appliance  violations  and  518 
(18.2%)  had  power  brake  violations.  In 
addition,  of  677  cars  inspected  for 
potential  compliance  with  the  freight 
car  safety  standards.  224  (.13%)  were 
found  with  defects  that  would  have 
been  violations  of  these  standards. 
Effective  remedial  action  was  taken  by 
the  individual  railroads  in  each 
instance,  but  the  need  for  continued 
review  was  underscored  by  a  significant 
accident  that  occurred  on  July  18,  1983 
at  Crystal  City.  Missouri. 

Investigation  of  that  accident 
indicated  that  the  derailed  train  was 
operating  at  a  normal  speed  for  a 
revenue  freight  train  despite  the 
presence  of  17  hopper  cars  in 
"maintenance-of-way"  service,  all  of 
which  were  in  a  deteriorated  condition. 
A  cracked  and  displaced  centerplate 
was  present  under  one  of  these  cars  and 
is  believed  to  have  been  a  major 
contributing  cause  to  the  accident. 

During  another  extensive  effort  in 
1984.  FR.A  inspected  3.933 
maintenance-of-way  cars,  finding  f(*ver 
non-complying  conditions: 
Approximately  279  safety  appliance 
violations  (7%).  439  power  brake 
violations  (11.2%),  and  823  defects  that 
would  have  been  freight  car  safety 
violations  (20.9%)  if  these  cars  were 
required  to  comply  with  the  freight  car 
standards.  In  1986,  a  third  inspection 
survey  of  25%  of  the  nation's  fleet  of 
these  cars  revealed  700  safety  appHance 
(7%)  and  878  power  brake  (8.8%) 
violations,  and  1,730  defects  that  would 
have  been  freight  car  safety  violations 
(17.2%). 

Several  salient  facis  emerge  from 
FRA's  monitoring  effort.  Ahhough  each 
successive  inspection  has  found  that  the 
percentage  of  cars  with  safety  problems 
has  decreased,  the  percentage  of  cars 
found  with  safety  problems  remains 
significantly  higher  for  this  group  of 
cars  than  for  the  national  fleet.  In  all 
instances,  the  railroads  have  taken 
remedial  action  once  the  non-complying 
conditions  have  been  identified. 
However,  after  repairing  a  defective  car 
on  a  repair  track,  railroads  often  elect  to 
place  the  car  back  in  service  without 
correcting  conditions  that  are 
substandard  according  to  the  freight  car 
standards.  For  example,  a  car  shopped 
for  repair  of  a  brake  defect  may  be  sent 
back  into  sen.'ice  without  attention 
being  given  to  broken  and  missing  truck 


springs,  despite  the  obvious  and  serious 
nature  of  that  condition.  Railroads  differ 
as  to  whether  to  impose  operational 
constraints  on  this  type  of  equipment  or 
limit  speed  or  train  makeup.  For 
instance,  FRA  has  observed  ballast  cars 
with  both  broken  centerplates  and 
broken  or  missing  truck  springs  placed 
in  a  relatively  high-speed  revenue  train 
and  coupled  to  a  car  containing 
hazardous  materials.  Nothing  in  current 
FR.A.  regulations  prevents  this  from 
happening.  Similarly,  ample  evidence 
emerged  that  these  cars  are  being 
interchanged  among  railroads  fairly 
extensively. 

To  identify  the  role  that  these  cars 
may  play  in  causing  accidents,  FRA  has 
reviewed  its  accident  data  to  find 
accidents  caused  by  freight  cars  that 
were  in  "maintenance-of-way"  service 
and  to  isolate  those  that  can  be 
attributed  to  conditions  that  would 
constitute  noncompliance  with  the 
Freight  Car  Safety  Standards.  FR.^  has 
isolated  26  accidents  involving 
maintenance-of-way  cars  between 
January  1.  1980  and  July  1.  1987  in 
which  defective  components,  which 
would  otherwise  have  been  regulated  by 
these  standards,  were  the  probable 
cause  of  the  accident. 

These  accidents  resulted  in  property 
damage  exceeding  $1  million.  Because 
of  data  limitations  regarding 
identification  of  maintenance-of-way 
cars,  the  study  could  not  include  any 
maintenance-of-way  cars  entering  the   - 
fleet  since  1984.  That  limitation, 
together  with  the  fact  that  our  field 
inspection  forces  report  increasing 
observation  of  such  cars  used  in  revenue 
trains,  leads  to  the  conclusion  that  the 
risk  is  substantial  today  and  likely  to 
grow  in  the  future. 

One  further  reason  for  concern  relates 
to  a  recent  change  in  industry 
requirements  regarding  cars  with 
friction  bearings.  The  Association  of 
American  Railroads  (AAR)  has  changed 
its  field  manual  of  interchange  rules, 
effective  January  1,  1994,  to  require  that 
"all  cars  must  be  equipped  with  journal 
roller  bearings  and  may  not  be  equipped 
with  friction  (plain)  bearings."  AAR 
Interchange  Rule  88,  Item  17(b). 
Although  this  change  does  not 
specifically  address  MOW  equipment, 
the  majority  of  these  cars  are  equipped 
with  friction  bearings.  The  AAR 
prohibition  of  interchanging  cars 
equipped  with  friction  bearings  will 
greatly  reduce  the  the  number  of 
locations  on  the  railroads  where 
personnel  are  capable  of  performing 
frequent  inspections  of  the  bearing 
components  and  application  of 
lubrication.  Reduced  inspection  could 


lead  to  increases  in  journal  bum  offs, 
hot  boxes,  and  derailments. 

In  summary,  several  factors  call  into 
question  FRA's  prior  decision  not  to 
bring  company-service-type  equipment 
under  the  Freight  Car  Safety  Standards: 
The  increasing  size  of  the 
"maintenance-of-way"  car  fleet;  carrier 
decisions  to  minimize  the  level  of  repair 
work  being  performed  on  these  cars 
rather  than  to  voluntarily  improve  their 
general  condition;  fewer  operational 
constraints  for  this  fleet;  and  an 
accident  history  attributable  to  these 
cars.  But  the  strongest  argument  for  this 
proposal  is  simple  common  sense.  FRA 
has  required  every  car  moving  in  a 
revenue  service  train  to  meet  certain 
safety  standards  because  it  recognizes 
that  equipment  failure  on  a  single  car 
can  derail  an  entire  tnin.  This  is  as  true 
of  maintenance-of-way  vehicles  as  it  is 
with  any  other  type  of  car.  Exempting 
maintenance-of-way  vehicles  from  the 
freight  car  safety  standards  and  allowing 
them  to  move  at  high  speeds  in  trains 
which  often  carry  hazardous  materials 
does  not  appear  logical  in  safety  terms. 
This  exemption  appears  to  have 
contributed  to  at  least  26  accidents,  and 
mere  chance  appears  to  be  responsible 
for  the  fact  that  none  of  thi'se  accidents 
produced  catastrophic  consequences. 
Because  we  do  not  believe  that  public 
safety  can  continue  to  be  predicated  on 
luck,  FRA  is  proposing  to  remove  this 
anomaly  from  the  freight  car  safety 
standards. 

The  Proposed  Rule 

FR;\  proposes  to  revise  §  215.3(c)(3)  to 
exclude  from  the  application  of  the 
Freight  Car  Safety  Standards  freight  cars 
assigned  to  maintenance-of-way  ser\  ice 
only  if  that  equipment  is;  (1)  Not  used 
in  revenue  service;  (2)  operated  at  a 
speed  of  less  than  20  miles  per  hour; 
and  (3)  stenciled  in  accordance  with 
Section  215.305.  All  three  of  these 
conditions  would  have  to  be  met  before 
the  car  is  excluded  from  the  application 
of  the  rules. 

This  proposal  would  add  to  the 
present  regulation  an  additional 
condition  which  must  be  met  before  a 
freight  car  in  maintenance-of-way 
service  can  be  operated  without 
complying  with  the  Freight  Car  Safety 
Standards:  the  equipment  must  be 
operated  at  a  speed  of  less  than  20  mph. 
Under  this  approach,  if  a  railroad  wants 
to  continue  its  current  practice  of 
operating  a  maintenance-of-way  car  at 
track  speeds  in  revenue  trains,  the 
railroad  will  either  have  to  bring  the  car 
into  compliance  with  the  Freight  Car 
Safety  Standards  or  substitute  a  car  that 
is  in  compliance.  However,  a  railroad 
could  operate  a  non-complying 
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stenciled  maintenance-of-way  car  in  a 
revenue  train  as  long  as  that  train 
travelled  less  than  20  miles  per  hour. 

This  proposal  would  not  prohibit 
stenciled,  non-complying  maintenance- 
of-way  cars  from  being  used  in  revenue 
trains  as  long  as  those  trains  operate  at 
speeds  less  than  20  miles  per  hour.  We 
specifically  request  comments  on  this 
aspect  of  the  proposal.  Should  the 
permissible  conditions  for  operating 
non-complying  maintenance-of-way 
equipment  be  further  limited  by 
prohibiting  use  in  all  revenue  trains  as 
well  as  in  revenue  serv  ice?  In  view  of 
the  possibility  that  a  car  being  used  in 
restricted  senice  might  derail,  fouling 
an  adjacent  track  and  leading  to  a  raking 
collision,  should  all  maintenance-of- 
way  cars  be  required  to  comply  with  the 
provisions  of  the  Freight  Car  Safety 
Standards? 

The  proposed  language  does  not 
change  the  regulation's  effect  on  self- 
propelled  maintenance-of-way 
equipment  except  insofar  as  that 
equipment  would  also  have  to  comply 
with  tlie  Freight  Car  Safety  Standards  if 
operated  at  a  speed  of  20  miles  per  hour 
or  more. 

FRA  data  indicates  that  freight  cars 
specially  modified  for  maintenance 
.service  constitute  only  a  small  segment 
of  the  group  of  cars  that  would  be 
affected  by  this  proposal.  The  vast 
majority  of  affected  cars  are  unmodified 
cars  that  could  just  as  easily  be  used  in 
revenue  service.  Indeed,  FR.\ 
investigations  disclosed  at  least  one 
railroad  that  was  routinely  employing  in 
revenue  service  equipment  stenciled  for 
maintenance  service.  Given  the 
potential  for  such  alternative  service, 
these  cars  should  either  be  brought  into 
compliance  or  replaced.  Even  if  a 
railroad  elects  to  replace  all  of  its 
current  equipment  in  this  category, 
there  does  not  appear  to  be  any  lack  of 
equipment  available  for  this  purpose  at 
minimal  cost  since  the  industry  has  a 
large  number  of  freight  cars  in  storage. 

FR,'\  estimates  that  approximately 
40.000  freight  cars  stenciled  to  indicate 
their  potential  use  as  maintenance-of- 
way  cars  would,  to  the  degree  railroads 
choose  to  use  them  in  revenue  trains  at 
speeds  of  20  miles  per  hour  or  higher, 
be  brought  into  compliance  with  the 
Freight  Car  Safety  Standards  if  this 
proposed  amendment  is  adopted.  To 
place  that  number  in  context,  the 
national  freight  car  fieet  now  includes 
more  than  1.5  million  cars.  FRA 
estimates  that  less  than  three  percent  of 
the  entire  fleet  would  be  affected  by  this 
proposal. 


Regulatory  Impact 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
regulatory  policies.  The  proposed  rule 
does  not  constitute  a  major  rule  under 
Executive  Order  12291.  but  is  a 
significant  rule  under  IX)T  regulatory 
policies  and  procedures  due  to  industry 
and  public  interest. 

The  proposed  rule  will  have  a  direct 
economic  impact  only  on  railroads.  If  a 
railroad  plans  its  maintenance  activities 
in  a  manner  that  necessitates  operating 
its  MOW  equipment  at  the  same  speed 
as  normal  revenue  service  trains,  this 
proposal  will  have  an  adverse  economic 
impact  in  that  a  railroad  will  either  have 
to  upgrade  the  condition  of  their 
equipment  or  replace  that  equipment 
with  stored  cars  that  comply  with  the 
standards.  FRA  estimates  the  cost  of 
repairing  the  railroad  industry's 
maintenance-of-way  fleet  to  be 
$1,576,000  the  first  year  and  $1,733,600 
the  second  year  of  compliance,  with 
$315,200  in  increased  annual 
maintenance  costs  thereafter. 

Operating  MOW  cars  at  low  speeds  in 
dedicated  MOW  trains  will  considerably 
reduce  the  threat  of  derailments.  When 
MOW  equipment  is  operated  at  high 
speed  in  trains  that  may  well  contain 
large  quantities  of  hazardous  materials, 
any  derailment  could  have  grave 
consequences.  Preventing  just  one 
accident  from  causing  substantial  loss  of 
life  or  property  would  result  in  benefits 
well  above  those  identifiable  in  a  review 
of  past  accidents.  A  full  regulatory 
evaluation  has  been  placed  in  the  public 
docket  and  is  available  for  inspection. 

The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  FRA  certifies 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  rule  will  not  have  any 
significant  impact  on  small  entities 
because  the  limited  speed  provision  will 
allow  small  railroads  to  continue  to 
operate  their  equipment  at  current 
speeds  since  virtually  all  small  railroads 
have  very  low  operating  speeds.  The 
proposed  rule  does  not  contain  any  new 
or  altered  provisions  that  will  affect  the 
information  collection  requirements 
contained  in  the  existing  regulation. 

Federalism  Implications 

The  proposed  rulemaking  action 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  FRA  has  determined  that  this 
notice  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  assessment. 

List  of  Subjects  in  49  CFR  Part  215 

Railroad  safety. 
The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  part  215,  title  49. 
Code  of  Federal  Regulations,  as  set  forth 
below; 

PART  215— [AMENDED] 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows; 

Authority:  45  U.S.C.  431  and  438.  as 
amended;  Pub.  L.  100-342;  and  49  CFR 
1.49(m). 

2.  In  section  215.3.  paragraph  (c)(3)  is 
revised  to  read  as  follows; 

§215.3    Application 

***** 

(c)  *   *   * 

(3)  Maintenance-of-way  equipment 
(including  self-propelled  maintenance- 
of-way  equipment)  if  it  is  not  used  in 
revenue  serv  ice,  is  operated  at  a  speed 
of  le.ss  than  20  miles  per  hour,  and  is 
stenciled  in  accordance  with  §  215.305 
of  this  part. 

Issued  in  Washington,  DC  on  March  3, 
1994. 
Donald  M.  Itzkofif. 

Acting  Adminislrator. 

|FR  Doc.  94-5371  Filed  3-9-94;  8:45  am) 

BILLING  CODE  4910-Oe-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002.  1011,  and  1130 
[ExParteNo.MC-219] 

Implementation  of  Section  4  of  the 
Negotiated  Rates  Act  of  1993 

AGENCY:  Interstate  Commerce 

Commission  (ICC). 

ACTION:  Notice  of  proposed  rules. 

SUMMARY:  The  Commission  is  proposing 
regulations  to  implement  section  4  of 
the  Negotiated  Rates  .^ct  of  1993.  The 
proposed  regulations  would  establish  a 
mechanism  for  obtaining  ICC  review 
and  approval  for  motor  carriers  (other 
than  household  goods  carriers)  and 
shippers  to  resolve,  by  mutual  consent, 
overcharge  and  undercharge  claims 
resulting  from  incorrect  tariff  provisions 
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or  billing  errors  arising  from  inadvertent 

failure  to  properly  and  timely  file  and 

maintain  agreed-upon  rates,  rules,  or 

classifications  in  compliance  with  49 

b'.S.C.  10761  and  10762. 

DATES:  Comments  are  due  on  April  11. 

1994. 

ADDRESSES:  Send  comments  (an  original 

and  10  copies)  referring  to  |Ex  Parte  No. 

MC-2191  to:  Interstate  Commerce 

Commission,  Office  of  the  Secretary. 

Case  Control  Branch,  Washington,  DC 

20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Herzig  or  James  Manning  (202) 

927-5180.  TDD  for  hearing  impaired: 

(202) 927-5721. 

SUPPLEMENTARY  INFORMATION:  Section  4 

of  the  Negotiated  Rates  .A-ct  of  1993 

(Pub.  L.  103-180),  to  be  codified  at  49 

U.S.C.  11712,  provides  that: 

Subject  to  Commission  review  and 
approval,  motor  common  carriers  subject  to 
tiie  jurisdiction  of  the  Commission  *   *   * 
[other  than  household  goods  carriers]  and 
shippers  may  resolve,  by  mutual  consent, 
overcharge  and  undercharge  claims  resulting 
from  incorrect  tariff  provisions  or  billing 
errors  arising  from  the  inadvertent  failure  to 
properly  and  timely  file  and  maintain  agreed 
upon  rates,  rules,  or  classifications  in 
compliance  with  |49  U.S.C]  10761  and 
10762  *   •   '49  U.S.C.  11712(a). 

Under  this  language,  the  Commission 
may  approve  a  departure  from  the  filed 
rate  when  the  shippers  and  carriers 
agree,  and  the  departure  is  needed  to 
settle  claims  resulting  from  incorrect 
tariff  provisions  or  billing  errors  arising 
from  the  carrier's  inadvertent  failure  to 
properly  and  timely  file  and  maintain 
agreed  upon  rates,  rules,  or 
classifications.! 

A  shipper  might  consent  to  waive 
carrier  payment  of  overcharges  if,  for 
example,  the  charges  collected  at  the 
time  of  shipment  were  the  charges  the 
shipper  had  agreed  to  pay,  and  later  the 
parties  determined  that  a  lower  rate  was 
in  fact  the  applicable  filed  rate.' 
Similarly,  a  carrier  might  consent  to 
waive  undercharges  where  the 
applicable  filed  rate  is  higher  than  the 
rate  the  parties  had  intended.  For 
example,  the  carrier  might  have 
inadvertently  failed  to  file  the  rate  it  had 
negotiated  and  intended  to  apply.  In 


'  Carriers  are  otherwise  required  by  law  to  collect 
only  the  filed  rale.  Where  the  carrier  has  collected 
a  rale  higher  than  the  applicable  filed  rate,  and  the 
Rled  rate  is  the  rate  the  parties  intended,  the  carrier 
may  continue,  as  it  would  prior  to  the  NRA,  to 
repay  the  excess  amount  without  recourse  to  the 
Commission.  Carriers  do  not  require  court  or 
Conunission  approval  when  merely  conforming  to 
that  requirement. 

2  "Overcharge"  has  traditionally  meant  the 
amount  by  which  the  collected  rate  exceeds  the 
legally  applicable  filed  rate.  See  49  U.S.C.  11706(b) 
and  11705(b)(1). 


Other  cases,  the  filed  tariff  provision 
may  have  been  incorrect;  for  example, 
the  commodity  description  might  not  be 
sufficiently  inclusive  or  the  shipment 
origin  might  be  described  as  within  a 
commercial  zone  when  it  is  actually 
several  miles  outside  the  zone.' 

To  implement  the  provisions  of 
Section  11712(a),  we  are  proposing  rules 
that  are  similar  to  our  Special  Docket 
rules  at  49  CFR  1130.2(e),  which  allow 
rail  and  water  carriers  to  waive 
collection  of  undercharges  or  pay 
reparations  for  similar  reasons."  These 
proposed  motor  "Tariff  Reconciliation" 
rules  provide  a  process  that  will  in  most 
cases  require  the  carrier  to  file  only  a 
letter  of  intent  and  an  appropriate  filing 
fee.  (If  a  protest  is  filed  or  the 
Commission  initiates  an  investigation 
on  its  owTi  motion,  the  carrier  could 
reply.)  Following  the  protest  period  and 
Commission  review,  the  Commission 
will  issue  an  order  either  approving  or 
disapproving  the  agreement. 

The  letter  of  intent  must  describe  the 
action  intended  {i.e.,  departure  from  the 
filed  rate).  While  we  are  not  proposing 
any  particular  format  for  these  letters, 
they  must  contain,  at  a  minimum,  the 
following  information: 

1.  The  name(s)  and  address{es)  of  the  payer(s) 
of  the  freight  chaises; 

2.  The  name(s)  of  the  carrier(s)  involved  in 
the  traffic: 

3.  The  amount{s)  involved; 

4.  The  tariff  authority(ies)  for  the  charged  and 
sought  rates; 

5.  The  date(s)  when  the  shipment(s)  involved 
were  delivered  or  tendered  for  delivery: 

6.  The  point(s)  of  origin  and  destination  of 
the  shipment(s)  and  the  route(s)  of 
movement; 

7.  The  commodity(ies)  transported; 

8.  A  statement  certifying  that  the  carrier(s) 
participating  in  the  shipraent(s)  or  the 
payer(s)  of  Lhe  freight  charges  (if  waiver  of 


"  In  .some  cases  where  there  are  incorrect  tariff 
provisions  or  an  inadvertent  carrier  failure  to 
properly  and  timely  file  and  maintain  the  agreed 
upon  rates,  rules,  or  classificalions,  the  shipper  may 
have  already  paid  charges  that  were  based  on  a 
higher  rate  than  the  one  the  parties  had  intended. 
In  this  situation,  the  proposed  rules  would  permit 
carriers  to  pay  back  the  excess  amounts. 

•Unlike  the  rail  rules,  the  proposed  rules  for 
motor  carriers  do  not  provide  for  the  tolling  of  a 
statute  of  limitations.  The  reason  is  that  for 
proceedings  involving  motor  carriers,  the  statute  of 
limitations  can  be  tolled  only  by  the  filing  of  a  court 
(not  a  Commission)  action.  49  U.S.C.  11706(a), 
11 706(b).  and  11706(c)(2).  Since  the  section  11706 
limitations  periods  apply  only  to  civil  actions,  not 
to  matters  brought  to  the  Commission  under  section 
11712,  the  Commission  proposes  to  accept  letters  of 
intent  for  motor  shipments  without  regard  to  the 
dales  of  the  shipments.  This  will  allow  carriers  to 
adjust  their  charges  even  after  the  time  for  civil 
actions  has  passed,  so  as  to  avoid  exposure  to 
penalties  for  departure  from  the  filed  rate.  See  18 
use.  3282  (selling  a  five  year  period  for 
enforcement  actions  against  carriers)  and  49  U.S.C. 
11902  (six  years  for  actions  against  shippers  who 
have  received  rebates). 


overcharge  is  involved)  concurfs)  with  the 
intent  to  depart  from  the  filed  rate; 

9.  A  brief  explanation  of  the  incorrect  tariff 
provision(s)  or  billing  enror^s)  causing  the 
request  to  depart  from  the  filed  rate;  and 

10.  The  reason(s)  why  the  Commission 
should  approve  the  proposed  resolution. 

Letters  of  intent  would  be  made 
available  for  public  inspection  in  the 
Special  Docket  Board  Public  File,  Room 
4313,  at  our  offices  in  Washington,  DC. 
Letters  of  objection  may  be  filed  within 
30  days  of  the  filing  of  the  petition. 
Following  filing  of  the  letter  of  intent, 
the  proposed  rules  would  provide 
separate  procedures  for  the  processing 
of  uncontested  and  contested  cases. 
With  respect  to  uncontested  petitions 
(letters  of  intent)  on  which  the 
Commission  does  not  initiate  a  formal 
investigation  the  Commission  proposes 
two  alternative  procedures  and  requests 
comments  from  interested  parties  as  to 
which  procedure  the  Corrimission 
should  adopt. 

One  procedure  would  adapt  the 
Special  Docket  procedures.  Under  these 
procedures,  objections  could  be  lodged 
against  a  petition  for  a  period  of  30  days 
following  its  filing.  If  none  were 
received  and  if  by  the  45th  day 
following  the  filing  date  of  the  petition 
the  Commission  did  not  institute  an 
investigation  on  its  own  motion,  the 
petition  would  be  considered  to  have 
been  approved  by  the  Commission.  This 
would  be  consistent  with  the  Special 
Docket  Procedures  where,  unless 
objections  are  filed  within  45  days  after 
a  petition  is  filed,  the  petition  is 
thereafter  considered  to  be  "an  order  of 
the  Commission  authorizing  the  action 
contemplated  in  the  petition."  See  49 
CFR  1130.2(e)(4).  Under  an  alternative 
procedure  for  processing  uncontested 
petitions,  where  the  Commission 
decides  not  to  investigate,  the 
Commission  would  issue  an  order, 
through  its  Special  Docket  Board  either 
approving  or  disapproving  the  petition, 

Both  pr(x:edures  would  meet  section 
11712"s  requirement  for  Commission 
"review  and  approval"  of  the 
consensual  resolution  of  overcharge  and 
undercharge  claims  resulting  from 
incorrect  tariff  provisions  or  billing 
errors  arising  from  the  inadvertent 
failure  to  properly  and  timely  file  and 
maintain  agreed  upon  rates,  rules,  or 
classifications  by  providing  for  careful 
Commission  monitoring  to  assure  that 
the  new  process  is  not  misused  or 
abused.  Both  procedures  would  do  this 
by  providing  sufficient  time  for 
Commission  consideration  of  each 
petition  and  the  opportunity  for  a 
formal  Commission  investigation.  The 
procedures  differ  in  whether  a  final 
order  will  be  issued  granting  approval  of 
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a  petition  not  investigated  by  the 
Commission  in  an  uncontested  case. 
Under  these  circumstances,  the  first 
procedure  would  assure  parties  of  a 
resolution  of  their  case  within  45  days. 
The  second  procedure  woiild  assure 
receipt  of  a  written  order  confirming 
approval  of  a  petition.  This  would  also 
be  accomplished  in  a  short  time,  but  the 
rules  would  not  estabUsh  a  standard 
deadline.  In  proposing  these  rules,  the 
Commission  notes  that  departures  from 
the  filed  rate  are  not  to  be  usual  or 
expected  activities.  For  any  petition 
approved,  under  either  of  the 
procedures  described  above,  or  the  other 
procedures  propo.sed  for  contested  and 
investigated  cases,  the  claims  to 
overcharges  or  undercharges  would  then 
be  detmed  to  be  waived  (and,  where 
refunds  are  involved,  the  carrier  could 
then  return  to  the  shipper  the  excess 
amounts  already  collected). 

If  a  letter  is  contested,  or  if  the 
Commission  decides  on  its  own  motion 
to  investigate  a  particular  case,  carriers 
would  net  be  allowed  to  take  any  action 
until  the  case  is  reviewed  by  llie  Special 
Docket  Board  and  an  appropriate  order 
either  granting  or  denying  the 
application  is  issued.  Carriers  may  file 
replies  if  objections  are  filed,  or  if  an 
investigation  is  initiated  on  the 
Commission's  own  motion. 

We  are  proposing  a  fiUng  fee  of 
S'O  00.  This  is  the  same  as  the  current 
filing  fee  of  S70.0Q  under  the  rail/water 
Special  Docket  letter  of  intent 
procedures,  and  seems  appropriate 
because  each  procedure  requires  similar 
processing. 

L'nUke  me  rail/water  Special  Docket 
procedures,  the  proposed  rules  would 
not  require  carriers  to  notify  the 
Commission  that  the  proposed 
transaction  has  been  consummated.  We 
see  no  need  for  notification,  as  carriers 
can  be  assumed  to  consummate  the 
transactions  for  which  they  seek  agency 
approval. 

Public  comment  is  invited  on  the 
scope  of  application  of  the  proposed 
rules,  the  appropriateness  of  the  letter  of 
intent  requirements,  the  alternative 
procedures  for  uncontested  petitions  not 
investigated  by  the  Commission,  the 
level  of  the  fee.  and  on  all  other  aspects 
of  the  proposed  rules.  To  obtain  a  copy 
of  the  decision,  write  to.  call,  or  pick  up 
in  person  from:  Office  of  the  Secretary, 
room  2215.  Interstate  Commerce 
CommiSvSion.  Washington.  DC  2Q423. 
Telephone:  (202)  927-7428.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 


environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  proposed  action  in 
this  proceeding  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  impact  would  be  minimal 
because  the  proposed  rules  merely 
provide  a  simple,  voluntary  method  to 
resolve  certain  billing  problems  that  are 
likely  to  arise  in  only  a  small  proportion 
of  the  shipments  transported  by  the 
motor  carrier  industry.  Thus  the 
economic  impact  is  unlikely  to  be 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

49CFRPart  1002 

Administrative  practice  and 
procediu'e,  Common  carriers,  Freedom 
of  information.  User  fees. 

49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Organization 
and  functions  (Government  agencies). 

49  CFR  Part  1130 

Administrative  practice  and 
procedure. 

Decided:  March  4.  1994. 

By  the  Commission:  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Philbin.  Commissioner  Philbin 
dissented. 

Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  Title  49.  Chapter  X,  parts 
1002, 1011  and  1 1 30  are  proposed  to  be 
amended  as  set  forth  below. 

PART  10C2— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A).  5  U.S.C. 
553.  31  U.S.C.  9701  and  49  U.S.Q  10321. 

2.  In  §  1002. 2(fl,  in  the  table,  a  new 
No.  81  is  added  to  read  as  follows: 

§1002.2    Rling  tees. 


(0*  '  • 

Type  of  proceedings 

Fees 

(81)   Tanff   reconciliation   petitons 
from  motor  common  camers  

$70 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATIONS  Of 
AUTHORITY 

3.  The  authority  citation  for  part  1011 
continues  to  read  as  follows: 

.Authoritv:  49  U  S  C.  10301.  10302.10304, 
10305.  10321;  31  U.S.C.  9701;  5  U.S.C.  553. 

4.  Section  1011.6(e)  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 01 1.6    Employee  twards. 

•         •         •         *         * 

(e)  Special  Docket  Board.  Disposition 
of  special  docket  and  tariff 
reconciliation  proceedings  under  49 
CFR  1130.2  {e).(f).  and  (g). 


PART  1130— INFORMAL  COMPLAINTS 

5.  The  authority  citation  for  paii  1130 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  553  and  559;  49  U.S.C 
10321.  10707  and  11712. 

6.  In  §  1130.2,  paragraph  (f)  is 
proposed  to  be  revised  by  adding  the 
words  "or  tariff  reconciliation  petition" 
after  the  word  "petition"  in  the 
parenthetical  phrase  in  the  first 
sentence  and  by  adding  the  words  "or 
tariff  reconciliation"  after  the  words 
"Special  Docket"  in  the  second 
sentence,  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  1 1 30.2    When  damages  sought 

•         ■»••• 

(g)  Tariff  reconciliation  proceedings 
for  motor  common  carriers. 

(1)  Petitions  to  waive  collection  or 
permit  pa\Tnent. 

Pursuant  to  49  U.S.C.  11712,  subject 
to  Commission  review  and  approval, 
motor  common  carriers  (other  than 
household  goods  carriers)  and  shippers 
may  resolve,  by  mutual  consent, 
overcharge  and  undercharge  claims 
resulting  from  incorrect  tariff  provisions 
or  billing  errors  arising  from  the 
inadvertent  failure  to  properly  and 
timely  file  and  maintain  agreed  upon 
rates,  rules,  or  classifications  in 
compliance  with  49  U.S.C.  10761  and 
10762.  Under  section  11712,  the 
Commission  may  approve  a  departure 
from  the  filed  rate  when  the  shipper  and 
carrier  agree,  and  the  departure  is 
needed  to  settle  claims  resulting  froin 
incorrect  tariff  provisions  or  billing 
errors  arising  from  the  carrier's 
inadvertent  failure  to  properly  and 
timely  file  and  maintain  agreed  upon 
rates,  rules,  or  classifications.  Petitions 
for  appropriate  authority  should  be  filed 
by  the  carrier  in  the  Commission's  tariff 
reconciliation  docket  by  submitting  a 
letter  of  intent  to  depart  from  the  filed 
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rate.  Copies  of  the  petitions  must  be 
served  on  all  parties  named  in  the 
petitions.  The  petitions  will  be  deemed 
the  equivalent  of  an  informal  complaint 
and  answer  admitting  the  matters  stated 
in  the  petition.  Petitions  shall  be  sent  to 
the  Special  Docket  Board,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  The  petitions  shall  contain, 
at  a  minimum,  the  following 
information: 

(i)  The  name(s)  and  address(es)  of  the 
payer(s)  of  the  height  charges; 

(ii)  The  name(s)  of  the  carrier(s) 
involved  in  the  traffic; 

(iii)  The  amount(s)  involved; 

(iv)  The  tariff  authority(ies)  for  the 
charged  and  sought  rate; 

(v)  The  date{s)  when  the  shipment(s) 
involved  were  delivered  or  tendered  for 
delivery; 

(vi)  The  point(s)  of  origin  and 
destination  of  the  shipment(s)  and  the 
route(s)  of  movement; 

(vii)  The  commodity(ies)  transported; 

(viii)  A  statement  certifying  that  the 
carrier(s)  participating  in  the 
shipnient{s)  or  the  payer(s)  of  the  freight 
charges  (if  waiver  of  overcharges  is 
involved)  concur(s)  with  the  intent  to 
depart  from  the  filed  rate; 


(ix)  A  brief  explanation  of  the 
incorrect  tariff  provision(s)  or  billing 
error(s)  causing  the  request  to  depart 
from  the  filed  rate;  and 

(x)  The  reason(s)  why  the  Commission 
should  approve  the  proposed  resolution. 

(2)  PuDlic  notice  and  protest.  Tariff 
reconciliation  petitions  (letters  of  intent) 
shall  be  served  on  all  parties  named  in 
the  petition  and  will  be  made  available 
by  the  Commission  for  public 
inspection  in  the  Special  Docket  Board 
Public  File  Room,  Room  4313,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Any  interested  person  may 
protest  the  granting  of  a  petition  by 
filing  a  letter  of  objection  with  the 
Special  Docket  Board  within  30  days  of 
Commission  receipt  of  the  petition. 
Letters  of  objection  shall  identify  the 
tariff  reconciliation  proceeding,  shall 
clearly  state  the  reasons  for  the 
objection,  and  shall  certif>'  that  a  copy 
of  the  letter  of  objection  has  been  ser.'ed 
on  all  parties  named  in  the  petition. 

(As  to  uncontested  petitions,  not 
investigated  by  the  Commission  two 
alternative  rules  are  offered  for 
comment.  Comments  horn  interested 
parties  are  requested  en  which 
procedure  the  Commission  should 
adopt.)  (First  possible  rule) 


(3)  Uncontested  petitions.  If  a  petition 
is  not  contested,  and  if  the  Commission 
does  not  initiate  an  investigation  of  the 
petition  on  its  own  motion,  approval  is 
deemed  granted  without  further  action 
by  the  Commission,  effective  45  days 
after  Commission  receipt  of  the  petition. 
(Second  possible  rule) 

(3)  Uncontested  petitions.  If  a  petition 
is  not  contested,  the  Commission  may 
initiate  an  investigation  of  the  petition 
on  its  own  motion,  or  it  may  simply 
issue  an  order  either  approving  or 
disapproving  the  petition. 

(4)  Contested  petitions.  If  a  petition  is 
contested  or  the  Commission  initiates 
an  investigation  of  the  petition  on  its 
owTi  motion,  15  days  will  be  allowed  for 
reply.  The  15  day  period  will  commence 
on  the  date  of  service  of  the  objections 
or.  if  the  Commission  initiates  an 
investigation  on  its  own  motion,  on  the 
date  of  service  of  the  decision  initiating 
the  investigation.  After  the  period  for 
reply  has  expired,  the  Commission  will 
issue  a  decision  approving  or 
disapproving  the  agreement,  or 
requesting  further  submissions  from  the 
parties. 

|FR  Doc.  94-5625  Filed  3-9-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

March  4. 1994. 

The  Depailment  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information:  (1)  Agency 
proposing  the  information  collection;  (2) 
Title  of  the  information  collection;  (3) 
Form  number(s),  if  applicable;  (4)  How 
often  the  information  is  requested;  (5) 
Who  will  be  required  or  asked  to  report; 
(6)  An  estimate  of  the  number  of 
responses;  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  provide  the 
information;  (8)  Name  and  telephone 
number  of  the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  D.C.  20250.  (202) 
R90-2118. 

Extension 

•  Agricultural  Marketing  Service 
Fresh  Prunes  Grown  in  Designated 

Counties  in  Washington  and 

Umatilla  County.  Oregon-Marketing 

Order  No.  924 
On  occasion;  Biennially 
Farms;  Businesses  or  other  for-profit; 

91  responses;  23  hours 
Mark  Kreaggor  (202)  720-1755 

•  Agricultural  Marketing  Service 
Raisins  Produced  from  Grapes  Grown 

in  California,  Marketing  Order  No. 

989 
FV-197  and  FV-198 
Recordkeeping;  On  occasion;  Weekly; 


Monthly;  Annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

15.279  responses;  2.584  hours 
Valerie  L.  Emmer 

•  Foreign  Agricultural  Service 
Certificate  of  Quota  Eligibility 
FAS-961 

On  occasion 

Businesses  or  other  for-profit;  600 

responses;  100  hours 
Fred  R.  Kessel  (202)  720-5676 

•  Forest  Service 

38  CFR  Part  223— Disposal  of 

National  Forest  Timber— Reports  on 

Export  or  Substitution  of 

Unprocessed  Timber 
FS-2400-43  through  46 
On  otxasion 
Small  businesses  or  organizations 

8,200  responses;  4,100  hours 
Ron  Lewis (202)  205-0855 

•  Forest  Service 

36  CFR  223— Disposal  of  National 
Forest  Timber— Timber  Export  and 
Substitution  Restrictions 
One  time  only 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
businesses  or  organizations;  33 
responses;  69  hours 
Ron  Lewis (202) 205-0855 
Donald  E.  Hulcher, 
Deputy  Department  Clearance  Officer. 
IFR  Doc.  94-5488  Filed  3-9-94;  8:45  am] 
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Cooperative  State  Research  Service 

Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowships 
Grants  Program;  Solicitation  of 
Proposals  for  Fiscal  Year  1994 

purpose:  Notice  is  hereby  given  that 
under  the  authority  contained  in 
Section  1417(b)(6)  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3152(b)(6)).  the 
Cooperative  State  Research  Service 
(CSRS)  through  its  Office  of  Higher 
Education  Programs  (HEP),  will  award 
competitive  grants  to  colleges  and 
universities  for  doctoral  fellowships  to 
meet  national  needs  for  the 
development  of  professional  and 
scientific  expertise  in  the  food  and 
agricultural  sciences. 
ELIGIBIUTY:  Please  note  that  the 
authorizing  legislation  for  the  National 
Needs  Graduate  Fellowship  Program 


allows  the  award  of  grants  to  colleges 
and  universities  only;  awards  cannot  be 
made  to  research  foundations 
established  by  the  college  or  university. 

AVAILABLE  FUNDS:  The  amount  available 
for  this  purpose  in  Fiscal  Year  1994  is 
approximately  53,395,000. 

TARGETED  AREAS:  Food  and  agricultural 
sciences  areas  appropriate  for 
fellowship  applications  are  those  in 
which  shortages  of  expertise  have  been 
determined  and  targeted  by  CSRS-HEP 
for  national  needs  doctoral  fellowship 
support.  Please  note  that  due  to  the 
funding  level  of  this  program  over  the 
last  seven  fiscal  years.  CSRS  supports 
the  six  national  needs  areas  funded  in 
past  years  on  a  rotating  basis  of  three 
needs  areas  per  fiscal  year.  The  targeted 
national  needs  areas  to  be  supported  in 
FY  1994  are:  Biotechnology— Animal; 
Human  Nutrition  and/or  Food  Science; 
and  Marketing  or  Management — Food, 
Forest  Products,  or  Agribusiness. 
Approximately  one-third  of  the 
available  funds  will  be  allocated  to  each 
of  the  three  national  needs  areas.  CSRS 
plans  to  support  the  remaining  three 
national  needs  areas  (Biotechnology — 
Plant;  Engineering — Food,  Forest, 
Biological,  and  Agricultural;  and  Water 
Science)  in  FY  1995.  Although  this 
procedure  limits  the  participation  of  an 
applicant  interested  in  a  specific 
targeted  national  needs  area  to 
alternating  years,  it  increases  the 
likelihood  that  the  applicant  will  obtain 
funding  under  the  program  each  time  a 
grant  application  is  submitted. 

PROPOSAL  LIMITATIONS:  For  the  Fiscal 
Year  1994  program,  a  proposal  may 
request  funding  in  only  one:  (1) 
National  needs  area.  A  proposal  may 
request  a  minimum  of  two  (2) 
fellowships  and  a  maximum  of  four  (4) 
fellowships  in  the  national  needs  area 
for  which  funding  is  requested.  No 
limitation  is  placed  on  the  number  of 
proposals  an  institution  may  submit. 
However,  the  same  college  or  equivalent 
administrative  unit  within  an  institution 
may  submit  a  maximum  of  three  (3) 
proposals:  One  (1)  in  each  of  the  three 
national  needs  areas  supported.  (No 
more  than  one  proposal  may  be 
submitted  in  any  one  national  needs 
area  by  the  same  college  or  equivalent 
administrative  unit.)  Additionally,  total 
funds  awarded  to  an  institution  under 
the  program  in  Fiscal  Year  1994  .shall 
not  exceed  $324,000. 
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FINANCIAL  AND  OTHER  LIMITATIONS:  Each 
institution  funded  will  receive  $54,000 
for  each  doctoral  fellowship  awarded. 
However,  it  is  anticipated  that  total 
program  funds  available  will  not  be 
evenly  divisible  by  $54,000.  Therefore. 
one  fellowship  will  be  supported  on  a 
partial  basis  with  a  lesser  amount  of 
funds.  Except  in  the  case  of  the  partially 
funded  fellowship,  fellowship  monies 
must  be  used  to:  (1)  Support  the  same 
doctoral  fellow  for  three  (3)  years  at 
517,000  per  year;  and  (2)  provide  for  an 
institution  annual  cost-of-education 
allowance  of  $1,000,  not  to  exceed  a 
total  of  $3,000  over  the  three-year 
duration  of  the  fellowship.  Please  note 
that  beginning  in  FY  1991  the  yearly 
doctoral  stipend  was  increased  from 
515,000  to  $17,000  in  an  attempt  to  keep 
the  USDA  support  at  a  level  that  is 
competitive  with  fellowships  offered 
outside  the  food  and  agricultural 
sciences  community. 

While  proposals  must  document 
institution  willingness  to  recruit  and 
train  at  least  two  (2)  but  not  more  than 
four  (4)  fellows  in  a  national  needs  area, 
CSRS  may  fund  fewer  fellows  than 
requested  in  a  proposal. 

This  program  is  highly  competitive, 
and  it  is  anticipated  that  available 
funding  will  support  approximately  63 
doctoral  fellows  through  seven  grants  in 
each  of  the  three  targeted  areas. 
APPLICATION  INFORMATION:  An 
Application  Kit  has  been  developed 
which  provides  the  forms,  instructions, 
and  other  relevant  information  needed 
by  institutions  to  apply  to  the  Food  and 
Agricultural  Sciences  National  Needs 
Graduate  Fellowships  Grants  Program 
described  herein.  Applicants  should  be 
aware  that  proposals  must  be  typed  on 
one  side  of  the  page  only,  using  a  font 
no  smaller  than  ten  characters  per  inch, 
and  double-spaced.  All  margins  must  be 
at  least  one  inch.  All  pages  following 
the  Table  of  Contents  must  be 
paginated.  Additionally,  applicants  are 
cautioned  to  comply  with  the  20-page 
limitation  for  the  narrative  section  of  the 
proposal  and  the  inclusion  of  summary 
faculty  vitae  through  the  use  of  Form 
CSRS-708. 

Copies  of  the  .^pplication  Kit  may  be 
requested  from:  Proposal  Services 
Branch;  Awards  Management  Division; 
Cooperative  State  Research  Service;  U.S. 
Department  of  Agriculture;  Ag  Box 
2245;  Washington.  DC  20250-2245; 
telephone  number  (202)  401-5048. 
WHEN  AND  WHERE  TO  SUBMIT  PROPOSALS: 
Six  (6)  copies  of  a  proposal  and  one  (1) 
copy  of  the  institution's  latest  graduate 
catalog  must  be  submitted.  Proposals 
submitted  through  the  mail  should  be 
sent  to  the  address  listed  above  and 


must  be  postmarked  by  April  29,  1994. 
Hand-delivered  proposals  must  be 
submitted  by  April  29,  1994,  to  an 
express  mail  or  a  courier  ser\'ice  or 
brought  to  Proposal  Services  Branch; 
Awards  Management  Division; 
Cooperative  State  Research  Service;  U.S. 
Department  of  Agriculture;  room  303; 
Aerospace  Center,  901  D  Street,  SW., 
Washington.  DC  20024.  Proposals 
transmitted  via  a  facsimile  (FAX) 
machine  will  not  be  accepted. 
APPLICABLE  REGI;LATI0NS:  This  program 
is  subject  to  the  provisions  found  at  7 
CFR  part  3402  (52  FR  4712,  February  13, 
1987,  as  amended  by  55  FR  2214, 
January  22,  1990).  In  addition,  the 
USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  part  3015.  as 
amended;  the  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-FreeWorkplace  (Grants).  7  CFR 
part  3017;  the  New  Restrictions  on 
Lobbying.  7  CFR  part  3018;  and  Audits 
of  Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions.  7  CFR  part 
3051.  apply  to  this  program. 
SUPPLEMENTARY  INFORMATION:  This 
progra.m  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.210.  For  the  reasons  set  forth  in  the 
Final  Rule  related  notice  to  7  CFR  part 
3015,  subpart  V.  48  FR  29115,  June  24, 
1983.  when  the  authority  to  administer 
this  program  resided  in  the  Agricultural 
Research  Service,  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  con.sultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
0MB  Document  No.  0524-0024. 

Done  at  Washington.  DC,  this  4th  day  of 
March  1994. 

John  Patrick  Jordan, 

Administrator.  Cooperative  State  Besearcb 
Senice. 

(FR  Doc.  94-5575  Filed  3-9-94;  8:45  ami 
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Food  and  Nutrition  Service 

Commodity  Supplemental  Food 
Program:  Elderly  Poverty  Income 
Guidelines 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Department  announces 
adjusted  poverty  income  guidelines  to 


be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
elderly  persons  applying  to  participate 
in  the  Commodity  Supplemental  Food 
Program  (CSPP).  These  poverty  income 
guidelines  are  to  be  used  in  conjunction 
with  the  CSFF  Regulations. 
EFFECTIVE  DATE:  July  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
FNS.  USDA,  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302.  (703)  305- 
2730. 

SUPPLEMENTARY  INFORMWION: 

Classification 

Regulator}'  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  act  (5  U.S.C' 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.565  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015.  subpart  V.  48  FR  29112). 

Description 

On  December  23.  1985  the  President 
signed  the  Food  Security  Act  of  1985 
(Pub.  L.  99-198).  This  legislation 
amended  section  5(f)  and  (g)  of  the 
Agriculture  and  Consumer  Protection 
Act  of  1973  (7  U.S.C.  612c  note)  to 
require  that  the  Secretary  permit 
agencies  administering  the  CSFP  to 
serve  elderly  persons  if  such  service  can 
be  provided  without  reducing  senice 
levels  for  women,  infants,  and  children. 
The  law  also  mandates  establishment  of 
income  eligibility  requirements  for 
elderly  participation.  Prior  to  enactment 
of  Public  law  99-198,  elderly 
participation  was  restricted  by  law  to 
three  designated  pilot  projects  which 
served  the  elderly  in  accordance  with 
agreements  with  the  Department. 

In  order  to  implement  the  CSFP 
mandates  of  Public  law  99-198.  the 
Department  published  interim  rules  on 
September  17,  1986  at  51  FR  32895  and 
a  final  rule  on  February  18.  1988  at  58 
FR  8287.  These  regulations  defined 
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'"elclerlv  persons"  as  those  who  are  60 
years  of  age  or  older.  The  final  rule 
further  stipulated  that  elderly  persons 
certified  on  or  after  September  17, 1986 
must  have  "household  income  at  or 
below  130  percent  of  the  Federal 
Poverty  Income  Guidelines  published 
annually  by  the  Department  of  Health 
and  Human  Services"  (7  CFR 
247.7(a)(3)). 

These  poverty  income  guidelines  are 
revised  annually  to  reflect  changes  in 
the  Consumer  Price  Index.  The  revision 


for  1994  was  published  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  in  the  Federal  Register 
for  February  10,  1994  at  59  FR  6277.  At 
this  time  the  Department  is  publishing 
the  income  limit  of  130  percent  of  the 
poverty  income  guidelines  by 
household  size  to  be  used  for  elderly 
certification  in  the  CSFP  for  the  period 
July  1, 1994-Iune  30, 1995. 

The  poverty  income  guidelines  were 
multiplied  by  1.30  and  the  results 
rounded  up  to  the  next  whole  dollar. 

Effective  July  1,  1994-June  30,  1995 


The  first  table  in  this  notice  contains  the 
income  limits  by  household  size  for  the 
48  contiguous  States,  the  District  of 
Columbia,  and  all  the  Territories 
including  Guam.  Because  the  poverty 
income  guidelines  for  Alaska  and 
Hawaii  are  higher  than  for  the  48 
contiguous  States,  separate  tables  for 
Alaska  and  Hawaii  have  been  included 
for  the  convenience  of  the  State 
agencies. 


Family  size 


h8  States,  District  of  Columbia,  Puerto  Rico,  Virgin  Islands,  and  Territories,  Including  Guam 

1 ! 

2 

3 

4 ; 

5 

6 

7 

8 

For  each  additional  family  member  add: 

Alaska: 

1 

2 

3 

4 

5 

6 

7 

8 "• 

For  each  additional  family  member  add 

Hawaii: 

1 

2 

3 

4 

5 ; 

6 

7 

8 

For  each  additional  family  member  add ■ 


Annual  FNS  pov- 
erty income  guide- 
lines for  elderly  in 
CSFP  (130%  of 
PIG) 


9,568 
12,792 

16,016 
19,240 
22.464 
25,688 
28.912 
32,136 
3,224 

1 1 ,960 
15,990 
20,020 
24,050 
28,080 
32,110 
36,140 
40,170 
4,030 

11,011 
14,716 
18,421 
22,126 
25.831 
29.536 
33.241 
36.945 
3.705 


Dated;  March  4,  1994. 
William  E.  Ludwig, 


Income  Eligibility  Guidelines 

(Effective  From  July  1,  1994  to  June  30,  1995] 


Federal  poverty  guidelines 

Reduced  pnce  meals— 185% 

Free  meals— 13C°'o 

Household  size 

Anrioal 

Month 

Week 

Annual 

Month 

Week 

Annual 

Month 

Week 

48  Contiguous  United  State 

s.  District  of  Columbia,  Guam  and  Ternto 

ries 

1            

7.360 
9.8^0 
12.320 
14.800 
17.280 
19.760 
22240 

614 
820 
1,027 
1,234 
1,440 
1,647 
1.854 

142 
190 
237 
285 
333 
380 
428 

13.616 
18,204 
22.792 
27,380 
31.968 
36,556 
41,144 

1,135 
1,517 
1,900 
2,282 
2,664 
3,047 
3,429 

262 
351 
439 
527 
615 
703 
792 

9,568 
12.792 
16.016 
19.240 
22.464 
25.688 
28,912 

798 
1,066 
1,335 
1,604 
1,872 
2,141 
2.410 

184 

2  

3  

4  

5 

6 

7 

246 
308 
370 
432 
494 
556 
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Income  Eligibility  Guidelines — Continued 

(Effective  From  July  1,  1994  to  June  30.  1995] 


Household  size 

Federal  povert>'  guidelines 

Reduced  pnce  meals — ^85% 

Free  meals— 130% 

,  Annual 

Month 

Week 

Annual 

Month 

Week 

Annual 

Month 

WeeK 

8 

For  each  add'l  family 
memtier  add 

24,720 
+2.480 

2,060 
+207 

476 
+48 

45,732 
+4,588 

3.811 
+383 

880 
+89 

32,136 
+3224 

2.678 
+269 

618 
+62 

1 

2 

3 

4  

5  

6 

7  

8 

For  each  add'!  family 

rtember  add 

1  

2  

3  

4  

5  

6  

7 

8 

For  each  add'l  family 

n'iemt>er  add 


Alaska 


1-3,100 


9,200 

767 

12,300 

1,025 

15,400 

1,284 

18,500 

1,542 

21,600 

1,800 

24,700 

2,059 

27,800 

2,317 

30,900 

2.575 

+259 


177 
237 
297 
356 
416 
475 
535 
595 

+60 


17.020 
22,755 

28,490 
34,225 
39,960 
45,695 
51,430 
57,165 

+5,735 


Hawaii 


t^2,850 


8.470 

706 

1 1 ,320 

944 

14,170 

1,181 

17,020 

1,419 

19,870 

1,656 

22,720 

1,894 

25,570 

2,131 

28,420 

2,369 

+238 


163 
218 
273 
328 
383 
437 
492 
547 

+55 


15,670 
20,942 
26,2^5 
31,487 
36,760 
42,032 
47.305 
52,577 

+5,273 


1,306 
1,746 
2,185 
2.624 
3,064 
3.503 
3,943 
4,382 

+440 


302 
403 
505 

606 
707 
809 
910 
1,012 

+102 


11,011 
14,716 
18,421 
22.126 
25,831 
29,536 
33.241 
36,946 

+3,705 


1,419 

328 

1 1 ,960 

997 

230 

1,897 

438 

15,990 

1,333 

308 

2,375 

548 

20,020 

1,669 

385 

2,853 

659 

24,050 

2,005 

463 

3,330 

769 

28,080 

2,340 

540 

3.808 

879 

32,110 

2,676 

618 

4.286 

990 

36,140 

3,012 

695 

4,764 

1,100 

40,170 

3,348 

773 

+478 

+  111 

+4,040 

+336 

+78 

918 
1,227 
1,536 
1,844 
2,153 
2,462 
2.771 
3,079 

+309 


212 
283 
355 
426 
497 
568 
640 
711 

+72 


|FR  Doc.  94-5570  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  3410-30-P-M 


Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC): 
Poverty  Income  Guidelines 

AGENCY:  Food  and  Nutrition  Senice, 
USD  A. 

ACTION:  Notice. 

SUMMARY:  The  Department  announces 
adjusted  poverty  income  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  Supplemental  Food  Program  for 
Women.  Infants  and  Children  (WIC 
Program).  These  poverty  income 
guidelines  are  to  be  used  in  conjunction 
with  the  WIC  Regulations. 

EFFECTIVE  DATE:  July  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Hallman.  Branch  Chief.  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
FNS.  USDA.  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302,  (703)  305- 
2730. 


SUPPLEMENTARY  INFORMATION: 

Classification 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C' 
601-612)  and  thus  is  exempt  from  the 
provisions  of  this  Act. 

Papenvork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015.  subpart  V,  48  FR  29112). 

Description 

Section  17(d)(2)(A)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C. 
1786(d)(2)(A))  requires  the  Secretary  to 
establish  income  criteria  to  be  used  with 
nutritional  risk  criteria  in  determining  a 


person's  eligibility  for  participation  in 
the  WIC  Program.  The  law  provides  that 
persons  will  be  eligible  for  the  WIC 
Program  only  if  they  are  members  of 
families  that  satisfy  the  income  standard 
prescribed  for  reduced  price  school 
meals  under  section  9(b)  of  the  National 
School  Lunch  Act  (42  U.S.C.  1758(b)). 
Under  section  9(b),  the  income  limit  for 
reduced  price  school  meals  is  185 
percent  of  the  Federal  Poverty  Income 
Guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  rcfiect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  1994  was 
published  by  the  Department  of  Health 
and  Human  Ser\'ices  (DHHS)  in  the 
Federal  Register  on  February  10.  1994 
at  59  FR  6277.  The  guidelines  published 
by  DHHS  are  referred  to  as  the  poverty 
income  guidelines. 

Section  246.7(c)(1)  of  the  WIC 
regulations  specifies  that  State  agencies 
may  prescribe  income  guidelines  either 
equaling  the  income  guidelines 
established  under  section  9(b)  of  the 
National  School  Lunch  Act  for  reduced 
price  school  meals  or  identical  to  State 
or  local  guidelines  for  free  or  reduced 
price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  heal'h  care  guidelines,  the 
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State  cannot  establish  WIC  guidelines 
which  exceed  the  guidelines  established 
under  section  9(b)  of  the  National 
School  Lunch  Act  for  reduced  price 
school  meals,  or  which  are  less  than  100 
percent  of  the  Federal  poverty  income 
guidelines.  Consistent  with  the  method 
used  to  compute  eligibility  guidelines 
for  reduced  price  meals  under  the 
National  School  Lunch  Program,  the 


poverty  income  guidelines  were 
multiplied  by  1.85  and  the  results 
rounded  upward  to  the  next  whole 
dollar. 

At  this  time  the  Department  is 
publishing  the  maximum  and  minimum 
WIC  poverty  income  limits  by 
hou.sehold  size  for  the  period  July  1, 
1994  through  June  30.  1995.  The  first 
table  of  this  notice  contains  the  income 

Effective  July  1,  1994-June  30, 1995 


limits  by  household  size  for  the  48 
contiguous  States,  the  District  of 
Columbia  and  all  Territories,  including 
Guam.  Because  the  poverty  income 
guidelines  for  Alaska  and  Hawaii  are 
higher  than  for  the  4^  contiguous  States, 
separate  tables  for  Alaska  and  Hawaii 
have  been  included  for  the  convenience 
of  the  State  agencies. 


Family  size 


•13  States.  District  of  CcLr-bia.  Puerto  Rico,  Virgin  Islands,  and  Territories,  including  Guam: 

1    

2   

3   

4   

5   

6   

7   

8   • 

For  each  additional  family  member  add  

Alaska; 

1    

2   

3   

■i    

5   

6  

7   

8  

For  each  additional  family  member  add  

Hawaii; 

2   

3   

5   

6   

7    

8  

For  each  additional  family  memt)er  add  


Annual  poverty 
incorre  guide- 
lines (PIG) 


7.360 

9,840 

12,320 

14,800 
17280 
19,760 
22.240 
24,720 
2,480 

9,200 
12,300 
15.400 
18,500 
21,600 
24,700 
27.800 
30,900 

3,100 

8,470 

1 1 ,320 
14,170 
17,020 
19,870 

22,720 

25,570 

28,420 

2,850 


Annual  FNS 
income  guide- 
lines for  re- 
duced-pnce 
lunches  {185% 
o1  PIG) 


13,616 
18.204 
22,792 
27,380 
31,968 
36,556 
41,144 
45,732 
4.588 

17,020 
22,755 

28,490 
34.225 
39.960 
45,695 
51 ,430 
57,165 
5,735 

15,670 
20,942 
26.215 
31.487 
36.760 
42,032 
47,305 
52,577 
5,273 


Da;.:^d;  Marrh  4,  1904 
VVilliara  E.  Ludwig, 
/^c/m;njs(rafor. 


1 
2 
3 
4 
5 
6 
7 


Income  Eligibility  Guidelines 

[Effective  From  July  1,  1994  to  June  30,  1995] 


Federal  poverty  guidelines 

Reduced  price  meals— 1 85% 

Free  meals — 1 30% 

Household  size 

Annual 

h4onth 

Week 

Annual 

Month 

Week 

Annual 

Month 

Week 

48  Contiguous  United  States,  District  of  Columbia,  Guam  and  Terntones 


7.360 

614 

9.840 

820 

12.320 

1,027 

14.800 

1,234 

17,280 

1,440 

19,760 

1,647 

22.240 

1.854 

24,720 


2.060 


142 
190 
237 
285 
333 
380 
428 
476 


13,616 

1.135 

262 

9,568 

798 

184 

18,204 

1,517 

351 

12.792 

1,066 

246 

22,792 

1,900 

439 

16.016 

1,335 

308 

27,380 

2.282 

527 

19,240 

1,604 

370 

31.968 

2,664 

615 

22,464 

1.872 

432 

36.556 

3,047 

703 

25,688 

2.141 

494 

41,144 

3,429 

792 

28,912 

2,410 

556 

45,732 

3,811 

880 

32,136 

2,678 

613 
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Income  Eligibility  Guidelines— Continued 

[EHective  From  July  1,  1994  to  June  30.  1995] 


Federal  poverty  guidelines 

Reduced  price  meais — 185% 

Free  meals— l30<Vo 

Annual 

Month 

Week 

Annual 

Month 

Week 

Annual 

Month 

Week 

For  each  add'l  family 
member  add 

+2.480 

+207 

+48 

+4,588 

+383 

+89 

+3,224 

+269 

+62 

1  

2  

3 

4  

5  

6 

7 

8  

For  each  add'l  family 

member  add 

1  

2  

3 

4  

5  

6  

7  

8  

For  each  add'l  family 

member  add 


Alaska 


9,200 
12,300 
15,400 
18,500 
21,600 
24,700 
27,800 
30.900 

+3,100 


767 
1,025 
1,284 
1,542 
1,800 
2,059 
2,317 
2,575 

+259 


177 
237 
297 
356 
416 
475 
535 
595 

+60 


17,020 
22,755 
28,490 
34,225 
39,960 
45,695 
51,430 
57,165 

+5,735 


1,419 

1,897 
2,375 
2,853 

3,330 
3,808 
4,286 
4,764 

+478 


328 
438 
548 
659 
769 
879 
990 
1.100 

+111 


11,960 
15,990 
20,020 
24,050 
28,080 
32,110 
36,140 
40,170 

+4,030 


Hawaii 


8,470 
1 1 ,320 
14,170 
17,020 
19,870 
22,720 
25.570 
28.420 

+2,850 


706 
944 
1,181 
1.419 
1,656 
1.894 
2,131 
2,369 

+238 


163 
218 
273 
328 
383 
437 
492 
547 

+55 


15,670 
20,942 
26,215 
31,487 
36,760 
42.032 
47,305 
52.577 

+5.273 


1,306 
1,746 
2,185 
2,624 
3,064 
3,503 
3,943 
4,382 

+440 


302 
403 
505 
606 
707 
809 
910 
1,012 

+102 


11,011 
14,716 
18,421 
22,126 
25.831 
29,536 
33,241 
36,946 

+3,705 


997 
1,333 
1,669 
2,005 
2.340 
2.676 
3,012 
3.348 

+336 


918 
1,227 
1,536 
1,844 
2.153 
2,462 
2,771 
3,079 

+309 


230 
308 
385 
463 
540 
618 
695 
773 

+78 


212 
283 
355 
426 
497 
568 
640 
711 

+72 


[PR  Doc.  94-5571  Filed  3-9-94;  8:45  am) 

BILLING  CODE  3410-30-P-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
California  Advison,'  Committee  to  the 
Commission  will  convene  at  9  a.m.  and 
adjourn  at  12  noon  on  Saturday,  March 
26,  1994.  at  the  Marriott  Hotel,  359  Calle 
Principal,  Monterey,  California  93940. 
The  purpose  of  the  meeting  is  to  discuss 
and  plan  future  Advisory  Committee 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez.  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-0:308).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  2,  1994. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-5605  Filed  3-9-94;  8:45  ami 

BILLING  CODE  MJ5-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  686] 

Grant  of  Authority  for  Subzone  Status 
Intel  Corporation,  (Semiconductors 
and  Computer  Products)  Chandler.  AZ 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entr\'  of 
the  United  States,  to  e.xpedile  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 


privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Phoeni.x,  Arizona,  grantee  of  Foreign- 
Trade  Zone  75,  for  authority  to  establish 
a  special-purpose  subzone  for  the 
semiconductor/  integrated  circuit  and 
data  processing  products  manufacturing 
facility  of  Intel  Corporation  located  in 
Chandler  (Maricopa  County).  Arizona, 
was  filed  by  the  Board  on  November  22, 
1993,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  57-93,  58  FR 
62635,  11/29/93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  would  be  satisfied,  and  that 
approval  of  the  application  would  be  in 
the  public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  75C)  at  the  Intel 
Corporation  facility  in  Chandler, 
Arizona,  at  the  locations  described  in 
the  application,  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28. 
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Signed  at  Washington,  DC.  this  2nd  day  of 
March  1994. 
loseph  A.  Spetrini 

Acting  Asi.r  :jnt  Secretary  of  Commerce  for 
Import  Administration.  Chairman.  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 

John  J.  Da  Ponte,  [r.. 

Executive  Secretary 

!FR  Dcx-   94-5617  Filed  3-9-94;  8;45  ami 

BILUNG  CODE  3510-0S-* 

International  Trade  Administration 
[A-570-826] 

Postponement  of  Preliminary 
Antldsjmping  Duty  Determination: 
Certain  Paper  Clips  From  the  People's 
Republic  of  China  (PRC) 

AGENCIES:  Iinpoi-t  .administration, 
liitt-riuitional  Trade  .administration, 
LV'partmfnt  of  Corr.rrierce. 
EFFECTIVE  DATE:  ManJi  10,  1994. 
FOR  furth:!  information  CONTACT:  Erik 
Warga,  Oftite  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N\V.. 
Washington,  DC  20230;  telephone  (202) 
482-0922. 

Postponement 

On  November  2,  1993.  the  Department 
initiated  an  antidumping  duty 
investigation  of  certain  paper  clips  from 
the  PRC.  The  notice  of  initiation  stated 
that  we  would  issue  our  preliminary 
determination  on  or  before  March  22, 
1994  (58  PR  59239.  November  8,  1993). 

This  investigation  is  rendered 
extraordinarily  complicated  by  the 
novel  issue  of  government  ownership  of 
exporters  of  subject  merchandise. 
Fu.'lhermore,  information  available  to 
the  Department  indicates  that  there  are 
many  prod":er/exporters  of  the  subject 
merchandise.  The  process  of  identifying 
all  exporters  who  sold  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  caused 
significant  delays  in  issuing  our 
questionnaire.  In  addition,  we 
determine  at  this  time  that  respondent 
parties  in  this  investigation  appear  to  be 
cooperating. 

For  these  reasons,  pursuant  to 
sections  733(c)(l)(B)(i)(II)  and  (III)  of 
Tariff  Act  of  1930.  as  amended  (the  Act), 
we  determine  that  this  investigation  is 
extraordinarily  complicated  and  that 
additional  time  is  necessary  to  make  the 
preliminary  determination  in 
accordance  with  733(c)(l)(B)(ii)  of  the 
Act.  Therefore,  we  are  postponing  our 
preliminary  determination  in  this  case. 
We  will  make  our  preliminary 


determination  no  later  than  May  11, 
1994. 

This  notice  is  publi-shed  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  March  2. 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary' for  Import 

Administration. 

|FR  Doc.  94-5455  Filed  3-9-94;  8:45  am) 

BILUNQ  CODE  3510-OS-M 

[A-307-809] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Phthalic  Anhydride  From  Venezuela 

AGENCIES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Werker,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-3874. 

Postponement 

On  February  14, 1994.  the  petitioners 
in  the  above-referenced  investigation 
requested  that  the  Department  postpone 
its  preliminary  determination  until 
April  11,  1994,  in  order  to  permit 
further  analysis  of  the  respondent's 
questionnaire  responses.  On  February 
22,  1994,  the  respondent  in  this 
investigation  objected  to  the 
aforementioned  extension  based  on  its 
belief  that  the  nature  of  the  investigation 
is  not  such  that  an  extension  is 
necessary.  In  a  February  23,  1994,  letter, 
petitioners  amended  their  request  to  ask 
that  the  preliminary  determination  in 
this  investigation  be  postponed  until 
May  20,  1994,  stating  that  a 
postponement  was  necessary  to  permit 
them  to  determine  whether  the  record 
contained  evidence  to  support  an 
allegation  that  home  market  sales  were 
made  at  prices  below  the  allegation  that 
home  market  sales  were  made  at  prices 
below  the  cost  of  production  under 
section  773fb)  of  the  Trade  and  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C.  1677b(b)).  In  accordance  with 
section  733(c)(1)(A)  of  the  Act  (19 
U.S.C.  1673b(c)(l)(A))  and  19  CFR 
353.15(c),  we  find  no  compelling 
reasons  to  deny  the  request  and  are, 
accordingly,  postponing  the  date  of  the 
preliminary  determination  until  May  20, 
1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 


Dated;  Murch  3.  1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  D«ic.  94-5616  Filed  3-9-94;  8:45  am] 

BILUNQ  CODE  3510-DS-P 

International  Trade  Administration 

[A.^7a-828,  A-823-805] 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Silicomanganese  From  the  People's 
Republic  of  China  (PRC)  and  Ukraine 

AGENCIES:  Irr.port  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready  (PRC)  or  Edward  Easton 
(Ukraine).  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230;  telephone  (202) 
482-2613  or  (202) 482-1777, 
respectively. 

Postponement 

On  December  2,  1993,  the  Department 
initiated  antidumping  duty 
investigations  of  silicomanganese  from 
the  RPC  and  Ukraine.  The  notice  of 
initiation  stated  that  we  would  issue  our 
preliminary  determinations  on  or  before 
April  21,  1994  (58  FR  64553,  December 
8,  1993), 

We  determine  that  these  cases  are 
extraordinarily  complicated  because  of 
the  novel  issues  presented  in  each.  In 
the  case  of  the  PRC,  information 
available  to  the  Department  indicates 
that  there  are  many  producer/exporters 
of  the  subject  merchandise.  To  date, 
however,  we  have  not  been  able  to 
identify  or  contact  large  numbers  of 
these  companies.  In  the  case  of  Ukraine, 
the  dramatic  changes  occurring  in  the 
domestic  economy  have  complicated 
the  assessment  necessarv'  for  selection  of 
surrogate  countries  for  the  investigation. 
The  inability  at  this  time  to  select 
surrogate  countries  prevents  our 
valuation  of  the  factors  of  production  in 
Uk.raine.  In  addition,  we  determine  that 
the  parties  in  these  investigations  are 
cooperating  and  that  additional  time  is 
necessary  to  make  the  preliminary 
determinations. 

For  these  reasons,  we  determine  that 
these  investigations  are  extraordinarily 
complicated  in  accordance  with  section 
733(c)(l)(B)(i){II)ofTariff  Act  ofl930. 
as  amended  (the  Act),  and  that 
additional  time  is  necessary  to  make 
these  preliminary  determinations  in 
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accordance  with  section  733(c)(l)(B)(ii) 
of  the  Act.  The  statutory  deadHne  for 
issuing  these  determinations  will  now 
be  not  later  than  June  10,  1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated;  March  2,  1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-5454  Filed  3-9-94;  8:45  am) 

BILUNQ  CODE  3J10-OS-M 


l41[A-58&-054] 

Tapered  Roller  Bearings  Four  Inches 
or  Less  in  Outside  Diameter  and 
Certain  Components  Thereof  From 
Japan;  Affirmation  of  the  Results  of 
Redetermination  Pursuant  to  Court 
Remand 

SUMMARY:  On  September  28,  1993.  the 
United  States  Court  of  International 
Trade  (the  Court)  affirmed  the 
Department  of  Commerce's  (the 
Department)  redetermination  on  remand 
of  the  final  results  and  amendment  to 
tlie  final  results  of  the  administrative 
review  of  the  antidumping  finding  on 
tapered  roller  bearings,  four  inches  or 
less  in  outside  diameter,  and  certain 
components  thereof,  from  )apan  (56  FR 
20054.  June  6.  1991,  and  56  FR  31113, 
July  9,  1991)  (NSKLtd.  and  NSK 
Corporation  v.  United  States,  (Slip.  Op. 
93-121.  June  28,  1993)  [NSK]].  The 
results  covered  the  period  August  1, 
1987  through  July  31, 1988. 
EFFECTIVE  DATE:  March  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  or  Jolin  Kugehnan  at 
(202)  482-5253,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N\V.. 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  28,  1993,  the  Court  issued  an 
order  remanding  to  the  Department  the 
final  results  and  amended  final  results 
of  the  1987-88  administrative  review  of 
the  antidumping  finding  on  tapered 
roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  components 
thereof,  from  Japan. 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken).  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 


harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision. 

In  NSK,  the  Court  ordered  the 
Department  to  recalculate  NSK's  U.S. 
inventory  carrying  costs  using  the  home 
market  short-term  interest  rate.  Those 
remand  instructions  constitute  a 
decision  not  in  harmony  with  the 
Department's  final  results  of  review. 
This  notice  fulfills  the  publication 
requirements  of  Timken. 

Accordingly,  the  Department  will 
cont^ue  the  suspension  of  liquidation 
of  the  subject  merchandise.  Further, 
absent  an  appeal,  or,  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  Court's  opinion,  the  Department  will 
amend  the  final  results  and  amendment 
to  those  final  results  of  the 
administrative  review  of  the 
antidumping  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  certain  components 
thereof,  from  Japan  to  refiect  the 
amended  margin  of  16.27  percent  in  the 
Departments  redetermination  on 
remand,  which  was  affirmed  by  the 
Court. 

Dated;  March  3.  1994. 

Joseph  .^.  Spetrini, 

Actmg  .Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-5453  Filed  3-9-94:  8:45  am) 

BILUNG  CODE  3S10-0&-M 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  E.xport 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R  Crape.  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Companv  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 


for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  87-9An04." 

AMT — The  Association  For 
Manufacturing  Technology's  (".AMT") 
original  Certificate  was  issued  on  Mav 
19,  1987  (52  FR  19371,  May  22,  1987) 
and  previously  amended  on  December 
1 1.  1987  (52  FR  48454,  December  22, 
1987).  January  3,  1989  (54  FR  837. 
January  10,  1989);  April  20,  1989  (54  FR 
19427,'Mav  5,  1989):  Mav  31,  1989  (54 
FR  24931,  June  12,  1989)';  Mav  29. 1990 
(55  FR  23576.  June  11,  1990);'june  7. 
1991  (56  FR  28140.  June  19.  1991); 
November  27.  1991  (56  FR  63932. 
December  6.  1991);  and  Julv  20,  1992 
(57  FR  33319.  July  28,  1992').  A 
summary  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application: 

Applicant:  AMT — The  Association 
For  Manufacturing  Technology,  7901 
Westpark  Drive,  McLean,  Virginia 
22102-4269. 

Contact:  Jerome  D.  Sorkin,  Legal 
Counsel,  Telephone:  (202)  662-6000. 

Application  S'o.:  87-9.\004. 

Date  Deemed  Siihrnitted:  Man.h  1 
1994. 

Proposed  Amendment:  AMT — The 
Association  For  Manufacturing 
Technology  seeks  to  amend  its 
Certificate  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  BHS-Torin,  Inc.. 
Farmington,  Connecticut;  Bertsche 
Engineering  Corporation,  Buffalo  Grove. 
Illinois;  Bohle  Machine  Tools.  Inc.. 
Farmington  Hills.  Michigan;  Bramac 
Machine  Tool  Co..  Tucson.  Arizona; 
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Burr  King  Mfg.  Co..  Inc..  South  El 
Monte.  California:  Cellular  Concepts 
Company,  Detroit.  Michigan  (controlling 
entity:  U.S.  Equipment  Co.);  City 
Machine  Tool  &  Die  Company,  inc., 
Muncie.  Indiana:  D  A  H  Machinery,  Inc. 
Toledo,  Ohio:  Darex  Corporation. 
Ashland,  Oregon:  DeVlieg-Bullard 
Services  Group.  Roc:kford,  Illinois 
(controlling  entity:  DeVlieg-Bullard 
Inc.):  Feidmann,  Inc.,  Rockford.  Illinois; 
Industrial  Metal  Products  Corporation, 
Linsing.  Michigan:  Kalamazoo  Saw  Co., 
Kalamazoo,  Michigan  (controlling 
entity:  KTS  Industries.  Inc.):  Komatsu- 
Cvbermation.  Medford,  Massachusetts 
(controlling  entity:  Komatsu  Ltd.); 
Lasercut,  Inc.,  North  Bradford. 
Connectici":  M  T  R  Ravensburg,  Inc., 
Rochester.  New  York:  Milllronics 
Manufacturing  Company.  Chanhassen, 
Minnesota;  Modem  Machine  Tool 
r.ompanv,  Jackson.  Michigan;  Munson 
Machinery  Company,  Inc..  Utica.  New 
:  ork;  Farlec,  Inc.,  Fairport.  New  York; 
.Hofin-Sinar.  Inc.,  Plymouth,  Michigan 
(rontrolling  entity:  Siemens 
Corporation):  Sugino  Corporation, 
Schaumburg,  Illinois  (controlling  entity: 
Sugino  Machine  Ltd.):  Utilase  Systems, 
Inc.,  Detroit,  Michigan:  Weldun  Flexible 
.\ssembly  Systems.  Bridgman.  Michigan 
(::ontrolling  entity:  Weldun 
International,  Robert  Bosch  Corp.);  Wes- 
Tech,  Inc.,  Buffalo  Grove,  Illinois: 
Herman  Williams  Company,  Inc., 
Birmingham,  Alabama;  and  Peter 
Woiters  of  America,  Plainville, 
Mus.sachusetts  (Peter  Woiters  AG): 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  \brasive  Engineering  & 
Manufactunng;  Alpha  Machine.  Inc.; 
American  Machine  &  Science  (Katy 
Inds.);  Coherent  General,  Inc.; 
Equipment  Systems  Technology 
Company;  GTE  Valenite  Corporation; 
The  Hill  Acme  Company;  C.  O. 
Hoffacker  Company;  HZ  Clearing  Inc.; 
jacobson  Tool  &  Manufacturing  Corp.; 
L  &  I  Press  Corporation;  Maho  Machine 
Tool  Corporation:  Manuflex 
Corporation:  Mega  Manufacturing  Inc.; 
Pacific  Press  A  Shear  Inc.;  Perfekt 
Precision  Mfg.  Co..  Inc.:  Tannewitz.  Inc.; 
Truxton  Machinery.  Inc.;  Unipunch 
Products,  Inc.;  and  Vulcan  Tool 
Company;  and 

3.  Change  the  listing  of  the  company 
name  for  each  current  "Member"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  this  paragraph  in  parenthesis  as 
follows:  American  Pfau'er  Limited 
(Americpn  Pfauter  Limited  Partnership); 
.\utomatio..  i  Modular  Components, 
Inc.  (Automation  A  Modular 
Components):  Barnes  Drill  Company 
(Barnes  International.  Inc.):  Belden 
Tools.  Inc.  (Belden  Inc.):  Blue  Valley 


Machine  and  Mfg.  Co.,  Inc.  (Blue  Valley 
Machine  and  Mfg.  Co.);  Bracker 
Corporation  (Bracker  Corporation 
Pittsburgh):  Bryant  Grinder  Corporation 
(Vermont-USA  Machine  Tool  Group); 
Cleveland  Punch  &  Shear  (Bath  Iron 
Works);  The  Cleveland  Tapping 
Machine  Company  (TCE  Corporation); 
Command  Corporation  (Command 
Corporation  International): 
Compum'achine  Inc.  (Compumachine 
Incorporated);  Cooper- Weymouth, 
Peterson  Div..  Reed  National  Corp. 
(Cooper-Weymouth.  Peterson);       ^ 
Crankshaft  Machine  Company 
(Crankshaft  Machine  Group);  Dake 
Division.  JSJ  Corporation  (Dake);  Danly 
Machine  Division/Connell  Ltd. 
Partnership  (Danly-Komatsu,  LP.); 
Digital  Electronic  Automation,  Inc. 
(DEA);  Eaton  Leonard  Technologies,  Inc. 
(Eaton  Leonard,  Inc.):  Electro  Arc 
Manufacturing  Co.,  Inc.  (Electro  Arc 
Manufacturing  Co.);  Esterline 
Corporation  (Esterline  Technologies); 
Fadal  Engineering  Company.  Inc.  (Fadal 
Engineering  Co.,  Inc.);  Fairfield  Machine 
Co.,  Inc.  (Fairfield  Machine);  Fayscott 
Company  (Fayscott  Co.);  Fellows 
Corporation  (Vermont-USA  Machine 
Tool  Group);  Genesis  Systems  Group 
Inc.  (Genesis  Systems  Group):  George 
Fischer-Bohle  Machine  Tools  Corp. 
(George  Fischer.  Ltd.);  Gleason 
Corporation  (The  Gleason  Corporation); 
Gold  Crown  Machinery.  Inc. 
(Goldcrown  Machinery);  Greenfield 
Industries — Geometric  Division 
(Greenfield  Industries);  Hansvedt 
Industries,  Inc.  (Hansvedt  EDM 
Division):  Harper  Company  (Harper 
Surface  Finishing  Systems.  Inc.):  HEM, 
Inc.  (HE&M  Sow);  P'.  R.  Hoffman 
Machine  Products  Co.  (P.  R.  Hoffman 
Machine  Products);  Hoglund 
Corporation  (Hoglund  Technology 
Corporation):  Imperial  Stamp  & 
Engraving  Co.,  Inc.  (Imperial  Stamp  & 
Engraving  Company);  Jarvis  Corporation 
Oarvis  Products  Corporation):  Jones  & 
Lamson-Vermont  Corp.  (Vermont-USA 
Machine  Tool  Group);  Litton  Industrial 
Automation — Machining  &  Assembly 
Sys.  Div.  (Litton  Industrial  Automation); 
Lynn  Electronics  Corp.  (Lynn 
Electronics  Corporation):  J.M. 
Montgomery  Mfg.  Inc.  (].M. 
Montgomery  Manufacturing  Inc.); 
Multipress  incorporated  (Multipress 
Division);  National  Acme  Co.  (The 
National  Acme  Company);  National 
Broach  &  Machine  Company  (National 
Broach  &  Machine  Co.);  The  Ohio 
Broach  Machine  Co.  (The  Ohio  Broach 
&  Machine  Co.);  Okuma  Machinery.  Inc. 
(Okuma  Inc.);  Peerless  (Peerless  Saw 
Division — Wisconsin  Automated 
Machinery);  PH  Hydraulics  & 


Automation,  Inc.  (PH  Hydraulics  and 
Automation.  Inc.);  PMC  Industries.  Inc. 
(PMC  Industries);  PS  Group.  Inc.  (PS 
Group):  Pop)e  Machinery  Inc.  (Pope 
Corporation):  Rank  Pneumo  Inc.  (Rank 
Taylor  Hobson  Inc.):  Republic  Lagun 
CNC  Corporation  (Republic  Lagun 
Machine  Tool  Co.);  The  S-P 
Manufacturing  Corporation  (S-P/Sheffer 
International,  inc.);  Seneca  Falls 
Machine  Tool  Co..  Inc.  (Seneca  Falls 
Technology  Group);  Setco  Industries, 
Inc.  (Setco  Sales  Company):  South  Bend 
Lathe,  Inc.  (South  Bend  Lathe  Corp.); 
and  Teledyne  Industries,  Inc. 
(Teledyne). 

Dated:  March  3,  1994. 
Friedrich  R.  Cnipe, 

Acting  Director.  Office  of  Export  Trading 

Company  Affairs. 

(FR  Doc.  94-5463  Filed  3-9-94;  8:45  ami 

BILUNG  CODE  3510-OR-P 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Santa  Bart>ara,  CA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTiON:  Notice, 

SUMMARY:  In  accordance  with  Executive 
Order  1162.5  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDAJ  is  soliciting  competitive 
applicxJtions  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  August  1.  1994  to  July  31,  1995,  is 
estimated  at  $198,971.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Santa 
Barbara.  California  Geographic  Service 
Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms:  to  offer  a  full  range  of 
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management  and  technical  assistance  to 
minority  entrepreneurs:  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
followmg  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically. 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points):  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  S50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  5500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDCs  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
i.s  April  20,  1994.  Applications  mu.st  be 
postmarked  on  or  before  April  20,  1994. 

The  mailing  address  for  submission 
is: 

San  Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce.  221  Main  Street. 


ro<im  1280,  San  Francisco.  California 
94105,415/744-3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  follovv'ing  address  and  time: 

San  Francisco  Regional  Office.  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main  Street, 
room  1280,  San  Francisco,  California 
94105,  April  1,  1994  at  10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  bv  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  0MB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Pohcy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 


significantly  reflect  on  the  applicant's 
management,  honesty  of  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  infiated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primarv'  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocuremcnl  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26.  section  105)  are  subject 
to  15  CFR  part  26,  "Non procurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26.  subpart  F.  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 
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Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobhying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  as  required  under 
15  CFR  part  28.  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  03-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  EXDC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

11  800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  1, 1994. 
Melda  Cabrera. 

Hegional  Director,  San  Francisco  Regiona! 
Office. 
[FR  Doc  94-5S00  Filed  3-9-94;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  0 30494 B) 

Marine  Mammals 

AGENCIES:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearing  on 

scientific  research  permit  applications 

(P557  and  P557A). 

SUMMARY:  In  response  to  several 
requests.  NMFS  will  hold  a  public 
hearing  on  two  applications  for 
scientific  research  permits  to 
incidentally  harass  marine  mammals  by 
a  low  frequency  sound  source,  and 
monitor  its  affects. 

DATES:  A  public  hearing  will  be  held  at 
9.30  am.  on  March  22, 1994.  A  written 
copy  of  each  presentation  is  requested 
on  the  day  of  the  hearing.  It  is  advised 
to  limit  the  use  of  slides  or  overheads 
during  presentations,  and  copies  of  any 
slides  or  overheads  used  are  requested 
to  be  made  available  to  NMFS  on  the 
day  of  the  hearing. 

.Additional  written  comments  may  be 
sent  to  the  address  below,  or  may  be 


sent  by  facsimile  to  301/713-0376,  and 
must  be  received  by  close  of  business 
March  25,  1994. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Conference  Room  4527,  1315 
East-West  Highway.  SSMC  IH,  Silver 
Spring.  Maryland.  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  ofRce(s): 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director.  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Boulevard, 
suite  4200,  Long  Beach,  CA  90802^213 
(310/980-4016);  and 

Coordinator,  Pacific  Area  Office, 
NMFS,  NOAA,  2570  Dole  Street,  room 
106,  Honolulu,  HI  96822-2396  (808/ 
955-8831). 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  following  individuals 
at  least  48  hours  in  advance  of  the 
hearing  if  you  plan  to  present  comments 
so  that  a  general  agenda  can  be 
prepared,  or  at  least  7  days  in  advance 
if  you  need  additional  information  or 
special  accommodations  to  attend  the 
public  hearing:  Carol  Fairfield  or 
Jeannie  Drevenak,  301/713-2289  or  301/ 
713-0376  (facsimile).  People  who  are 
deaf  or  hearing  impaired  may  place  a  ' 
call  through  the  Maryland  Relay  Service 
on  1-800-735-2258." 

SUPPLEMENTARY  INFORMATION:  Two 
applications  have  been  submitted  by 
Scripps  Institute  of  Oceanography. 
Institute  for  Geophysics  and  Planetary 
Physics,  Acoustic  Thermometry  of 
Ocean  Climate  Program,  9500  Gilman 
Drive,  La  JoUa,  CA  92093-0225. 

On  November  16, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  60426)  that  a  request  for  a  scientific 
research  permit  (P557)  was  submitted, 
to  take  by  incidental  harassment,  the 
following  species  of  marine  mammals 
for  purposes  of  scientific  research  in 
waters  off  the  northern  coast  of  Kauai. 
Hawaii;  Humpback  whale  [Megaptera 
novaeangliae),  sperm  whale  [Physeter 
macrocephalus],  pygmy  sperm  whale 
[Kogia  breviceps\,  short-finned  pilot 
whale  (Globicephala  macrorhynchus), 
Cuvier's  beaked  whale  (Ziphius 
cavirostris),  Baird's  beaked  whale 
(Berardius  bairdii),  Blainville's  beaked 
whale  (Mesoplodon  densirostris), 
spinner  dolphin  {Stenella  longirostris), 
spotted  dolphin  (Stenella  attenuata), 
false  killer  whale  [Pseudorca 
crassidens).  rough-toothed  dolphin 
[Steno  bredanensis),  bottlenose  dolphin 
(Tursiops  tmncatus),  and  monk  seal 
(Monacbus  schauinslandi]. 


On  February  17,  1994,  notice  was 
published  in  the  Federal  Register  (59 
FR  7983)  that  a  modification  to  the 
above  scientific  research  permit 
application  (P557)  was  submitted  to 
request  incidental  harassment  of  sea 
turtles,  and  additional  species  of  marine 
mammals  which  have  only  occasionally 
been  observed  in  Hawaiian  waters. 

On  February  3,  1994,  notice  was 
published  in  the  Federal  Register  (59 
FR  5177)  that  a  request  for  a  scientific 
research  permit  (P557A)  was  submitted, 
to  take  by  incidental  harassment  several 
species  of  marine  mammals  and  sea 
turtles  for  purposes  of  scientific 
research  in  waters  off  the  coast  of  Pt. 
Sur,  California. 

These  permit  applications  were  to 
incidentally  harass  marine  mammals  by 
low  frequency  (70  Hz)  sound  sources  at 
depths  of  850-900m.  These  sources  are 
part  of  the  Acoustic  Thermometry  of 
Ocean  Climate  (ATOC)  program,  and 
will  be  operated  from  March  1994 
through  December  1995  off  Hawaii,  and 
from  April  1994  through  March  1996  off 
California.  The  maximum  duty  cycle 
will  be  8%,  with  a  transmission 
bandwidth  of  20  Hz  at  a  level  of  195  dB 
(re  1  uPa  at  Im),  and  with  a  spectrum 
level  for  the  peak  frequency  (70  Hz)  at 
182  dB.  The  effects  of  these 
transmissions  on  marine  mammals  will 
be  monitored  through  a  variety  of 
methods. 

The  subject  permit  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (10 
U.S.C.  1361  et  seq],  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222).  the 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  eJ  seq).  and  fur  seal 
regulations  at  50  CFR  part  215. 

Dated:  March  7, 1994. 

Herbert  W.  Kaufinan, 

Deputy  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Senice. 
(FR  Doc.  94-5645  Filed  3-7-94;  4:18  pm] 
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National  Technical  Information  Service 

NTIS  Advisory  Board  Meeting 

AGENCIES:  National  Technical 

Information  Service,  Technology 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 
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summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Thursday,  March  24,  1994,  from  9 
a.m.  to  4  p.m.  and  on  Friday,  March  25, 
1994,  from  9  a.m.  to  3  p.m.  The 
afternoon  session  on  March  24,  1994 
will  be  closed  to  the  public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
chartered  in  1989.  The  Board  is 
composed  of  five  members  appointed  by 
the  Secretary  of  Commerce  after 
soliciting  recommendations  from  the 
major  users  and  beneficiaries  of  NTIS' 
activities  and  selecting  individuals 
experienced  in  providing  or  utilizing 
technical  information.  The  purpose  of 
the  meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  with  include  presentations  on 
NTIS'  implementation  of  the  regulations 
under  the  American  Technology 
Preeminence  Act,  NTIS  plans  to  assist 
Depository  Libraries,  a  review  of  the 
progress  with  FedWorld,  and  a 
discussion  of  the  support  services  that 
NTIS  provides  to  other  agencies.  The 
closed  session  di.scussion  is  scheduled 
to  begin  at  1  p.m.  and  end  at  4  p.m.  on 
March  24,  1994.  The  session  will  be 
closed  because  permature  disclosure  of 
the  information  to  be  discussed  would 
be  likely  to  significantly  frustrate 
implementation  of  NTIS'  business  plan, 
and  thereby  cause  a  significant  adverse 
effect  on  the  Government  financial 
interests. 

DATES:  The  meeting  will  convene  on 
March  24,  1994  at  9  a.m.  and  adjourn  at 
4  p.m.,  and  will  convene  again  on 
March  25.  1994  at  9  a.m.  and  adjourn  at 
3  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  1412.  U.S.  Department  of 
Commerce.  Herbert  C.  Hoover  Building. 
14th  Street  and  Constitution  Avenue 
N\V..  Washington.  DC  20230. 
PUBLIC  PARTICIPATION:  Except  for  the 
closed  session  from  1  to  4  p.m.  on 
March  24.  1994,  the  meeting  will  be 
open  to  public  participation. 
Approximately  thirty  minutes  each  day 
will  be  set  aside  for  oral  comments  or 
questions  as  indicated  in  the  agenda. 
Seats  will  be  available  to  the  public  and 
to  the  media  on  a  first-come,  first-served 
basis.  Any  member  of  the  public  may 
submit  wTitten  comments  concerning 
the  Board's  affairs  at  any  time.  Copies  of 
the  minutes  of  the  meeting  will  be 
available  within  thirty  days  of  the 
meeting  from  the  address  given  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Higgins.  NTIS  Advisory  Board 
Secretary.  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Spnngfield,  Vii^inia  22161. 
Telephone:  703^87-1612;  Fax  703- 
487-4093. 

Dntod:  Fpbrjar>-  25.  1994. 
Donald  R.  Johnson. 
Director. 

[FR  Doc.  94-5539  Filed  3-9-94;  845  am| 
BILLING  CODE  3510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Woo!  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

March  7,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  M.irch  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  ofthe.se  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).      • 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  58  FR  67397.  published  on 
December  21.  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  7,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasurv,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Decemtjer  15.  1993.  bv  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fit)er  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  tjegan  on  January  1.  1994  and 
extends  through  December  31. 1994. 

Effective  on  March  14. 1994.  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  D<jminican  Republic: 


Category 

Adjusted  twelve-montti 
limit  1 

338/638  

708,550  dozen. 

339/639  

843,175  dozen. 

342/642  

513,305  dozen. 

347/348/647/648  

1 ,746,074  dozen  of 

which  not  more  than 

1.249,698  dozen 

shall  be  m  Cat- 

egories 347/348  and 

not  more  than 

831,038  dozen  shall 

t>e  in  Categones 

647'648 

443  

139,031  numtiers 

633  

107,026  dozen. 

1  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993. 

The  guaranteed  access  levels  for  the 
aforementioned  categories  remain 
unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Dfjc.  94-5618  Filed  3-9-94;  8:45  am) 
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Extension  of  an  Import  Restraint  Limit 
for  Certain  Man-Made  Fit)er,  Silk  Blend 
and  Other  Vegetable  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Myanmar 

March  7, 1994. 

AGENCY:  Committee  for  the 

i.Tiplementation  of  Textile  Agreements 

(CITA). 

ACTKDN:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending  a 

Hmit. 


EFFECTIVE  DATE:  March  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  RosS 
.Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  hulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202]  ^az-:^")'. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  .Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categories  647/648/847  for  an 
additional  twelve-month  period, 
beginning  on  March  1 ,  1994  and 
extending  through  February  28,  1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (.see 
Federal  Register  notice  58  FR  64645. 
published  on  November  29,  1993).  Also 
see  58  FR  13744.  published  on  March 
15.  1993. 
Rita  D.  ilayes. 

Chairman.  Committee  for  the  Implementation 
rif  Textile  Ai^reementf: 

Committee  for  the  Implementation  of  Textile 

.^gre€ments 

Mcirch  7.  1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3,  1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
March  14,  1994.  entry  into  the  I'nited  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber,  silk  blond  and  other  vegetable  fiber 
textile  products  in  Categories  647/648/847. 
produced  or  manufactured  in  Myanmar  and 
exp(;rted  during  the  period  beginning  on 


March  1. 1994  and  extending  through 
February  28.  1995.  in  excess  of  24,551 
dozen. ' 

Imports  charged  to  this  category  limit  for 
the  period  March  1. 1993  through  February 
28,  1994  shall  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
Goods  in  excess  of  that  limit  shall  be  subject 
to  the  limit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-5619  Filed  3-9-94;  8;45  am] 

BILLING  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program.  Scientific 
Advisory  Board 

ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
meeting: 

Date  of  Meeting:  Wednesday,  March 
22.  1994.  0800  to  approximately  1700. 

Place:  The  Sheraton  National  Hotel, 
Columbia  Pike  &  Washington 
Bouelvard,  Arlington.  VA. 

Matters  to  be  Considered:  Research 
and  Development  proposals  requesting 
SERDP  funds  in  excess  of  $1M  will  be 
reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

FOR  FURTHER  INFORMATION 
CONTACT;  Ms.  Ann  Maxwell  or  Mr. 
John  Rupnik,  2200  Clarendon,  suite  900, 
Arlington,  VA  22201,  703-525-9400. 

Dated:  March  7,  1994. 
Patricia  L.  Topping.s, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
jFR  Doc.  94-5578  Filed  3-9-94;  8:45  am) 

BILLING  CODE  S00O-04-M 


'  The  limit  has  nol  tx-en  adjusted  lo  account  for 
any  imports  exported  after  Februay  28.  1994. 


Department  of  the  Army 

Second  Annual  Military  Traffic 
Management  Command  Symposium 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  is  hosting  its 
Second  .Annual  Symposium.  The 
Symposium  will  be  held  at  the  Hyatt 
Regency  Hotel  (Airport)  in  Dallas/Fort 
Worth,  Texas,  April  24-28,  1994.  The 
symposium  program  is  designed  for  all 
transportation  professionals  as  well  as 
government  transportation  officers  and 
m.ilitary  commanders.  The  intent  of  the 
symposium  is  to  exchange  ideas  and 
information  regarding  current  and 
future  transportation  issues  that 
confront  government  and  industry 
personnel. 

DATES:  Hotel/Symposium  Registration 
may  be  obtained  from  Mr.  Willie  Hazel 
and  should  be  submitted  on  or  before 
March  29,  1994. 

ADDRESSES:  Comments  and  questions 
mav  be  mailed  to  the  Military  Traffic 
Management  Command.  5611  Columbia 
Pike,  ATTN;  MTOF-QSM.  Falls  Church. 
Virginia  22041-5050,  or  delivered  to  the 
Nassif  Building,  room  630,  Falls 
Church. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Willie  Hazel  or  Mr.  Scott  Johnson 
(703)  756-1590. 
Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  94-5597  Filed  3-9-94;  8:45  am] 

BILLING  CODE  371(>-08-M 


Intent  To  Grant  an  Exclusive  License 
for  U.S.  Patent  Number  4,954,320, 
Reactive  Bed  Plasma  Air  Purification 

AGENCY:  U.S.  Army  Armament 
Research.  Development  and  Engineering 
Center,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  the  Department  of  the  Army 
announces  its  intent  to  grant  an 
Exclusive  License  to  Battelle  Pacific 
Northwest  Laboratories  for  Patent 
Number  4,954,320,  Reactive  Bed  Plasma 
Air  Purification.  The  technology  is 
applicable  to  controlling  gaseous/ 
chemical/biological  pollution 
contamination.  Patent  availability  was 
announced  in  the  Federal  Register  on 
25  Ianuar>'  1994.  59  FR  3638. 
DATES:  Written  objections  must  be  filed 
within  60  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 
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ADDRESSES:  U.S.  Army  Armament 
Research.  Development  and  Engineering 
Center,  Picatinny  Arsenal,  NJ  07806- 

.500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  Goldberg,  Chief  Patent 

Counsel.  (201)  724-6590,  Datafax 

Number  (201)  724-5552. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  94-5598  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER93-94-001 ,  et  a!.] 

Northeast  Utilities  Service  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  1,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER93-94-001] 

Take  notice  that  on  February  16,  1994. 
Northeast  Utilities  Service  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  do/e;  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER93-154-0001 

Take  notice  that  on  February  17,  1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  supplemented  its  Filing  in  this 
docket  pursuant  to  FERC  Staffs 
February  8,  1994,  request  for  additional 
information  and  clarification  for 
Agreement  Nos.  14  and  27. 

Copies  of  this  filing  have  been  served 
upon  the  parties  on  the  service  list 
including  the  California  Public  Utilities 
Commission. 

Comment  date:  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER93-417-0011 

Take  notice  that  on  February  16,  1994, 
Public  Service  Companv  of  New 
Hampshire  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  do(e;  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Commonwealth  Electric  Co. 

[Docket  No  ER94-2 17-000] 

Take  notice  that  on  Commonwealth 
Electric  Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date;  March  15,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Midwest  Power  Systems  Inc. 

[Docket  No  ER94-351-OO01 

Take  notice  that  on  February  17,  1994, 
Midwest  Powder  Systems  Inc.  (MPSI) 
tendered  for  filing  Amendment  No.  1  to 
the  filing  of  a  Transmission  Wheeling 
Letter  Agreement  (Agreement)  dated 
June  15.  1993,  between  Waverly  Light  & 
Power  (Waverly)  and  MPSI.  This 
Agreement  provides  a  wheeling  path 
over  MPSI's  12.5  Kv  distribution  system 
for  the  delivery  of  capacity  and  energy 
derived  from  a  wind  generator  owned 
and  operated  by  Waverly  to  Waverly's 
municipal  distribution  system. 

Amendment  No.  1  contains  additional 
support  data  and  information. 

MPSI  states  that  copies  of  this  filing 
were  ser\'ed  on  Waverly  and  the  Iowa 
Utilities  Board. 

Comment  dafe;  March  15.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Co. 

[Docket  No.  ER94-408-OOOI 

Take  notice  that  on  February  17, 1994, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  request  for 
deferral  of  Commission  action  for  sixty 
(60)  days  in  the  above  Docket,  to  allow 
Commission  stafT  to  ask  questions 
concerning  the  filed  agreement,  BPA 
Contract  No.  DE-MS79-93BP94034. 

Comment  dafe,  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER94-423-0001 

Take  notice  that  on  February  23,  1994, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  15. 1994,  in  . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montana  Power  Co. 
[Docket  No.  ER94-579-0001 

Take  notice  that  on  Februan,"  18.  1994, 
Montana  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER94-976-OO01 

Take  notice  that  on  February  17, 1994. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a 
Transmission  Rate  Schedule  for  service 
provided  to  three  member  cities  of  the 
Northern  California  Power  Agency 
(NCPA) — Healdsburg.  Lompoc  and 
Santa  Clara,  California  (Cities)— for  the 
period  May  through  September,  1982. 
Filing  of  the  Transmission  Service 
Agreement  is  required  by  a  settlement 
agreement  between  NCPA  and  PG&E 
concerning  NCPA's  power  purchase 
from  the  Western  Area  Power 
Administration  at  that  time.  Service 
under  the  Agreement  is  required  to  fully 
implement  that  purchase  and  use  of  the 
power  by  Cities. 

Comment  date:  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consumers  Power  Co. 

[Docket  No.  ER94-986-O0OI 

Take  notice  that  on  February  24, 1994. 
Consumers  Power  Company 
(Consumers)  tendered  for  filing 
Operating  Practice  9  relating  to  reactive 
power  control  and  compensation 
pursuant  to  the  Coordinated  Operating 
Agreement  dated  November  6,  1981 
between  Consumers  and  the  Michigan 
South  Central  Power  Agency. 

Commenf  do/(?.  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PacifiCorp 

(Docket  No.  ER94-987-000I 

Take  notice  that  PacifiCorp,  on 
February  24,  1994,  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
E.xhibit  A  (Revision  No.  17.  effective 
September  30,  1993)  to  the  February  25. 
1976,  Transmission  Agreement 
(PacifiCorp  Rate  Schedole  FERC  No. 
123)  between  PacifiCorp  and  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State). 

Exhibit  A  specifies  the  projected 
maximum  integrated  demand  in 
Kilowatts  which  Tri-State  desires  to 
have  transmitted  to  its  respective  points 
of  delivery  by  PacifiCorp. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  an  effective  dale  of  September  30, 
1993,  be  assigned  to  Exhibit  A,  this  date 
being  consistent  with  the  effective  date 
shown  on  Exhibit  A. 

Copies  of  this  filing  were  supplied  to 
the  Wyoming  Public  Service 
Commission. 
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Comment  date.  March  15,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Arixona  Public  Service  Co. 

(Docket  No  ER94-'J88-flOO| 

Take  notice  that  on  February  24,  1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revised  estimated 
load  and  contract/maximum  demand 
Exhibits  applicable  under  the  following 
rate  schtjdules: 


APS- 

FPC/ 
FERC 

CL.-stomer 

Exhibit  name 

No. 

52 

Tct>ofX) 
O'odham  'Jtit- 

ity  AultK)rity  .. 

E^hibtt  1. 

82 

Plains  E'ectnc 
G&T  Cooper- 

abve,  Inc 

Exhibtt  B. 

128 

Electncal  Dis- 

trict No.  7  

Exhibit  "11-. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  the  revisions 
proposed  herein.  No  new  or 
modifications  fo  existing  facilities  are 
required  as  a  result  of  these  revisions. 

A  copy  of  this  filing  has  been  served 
on  the  above  customers  and  the  Arizona 
Corporation  Commission. 

Comment  date.  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  EnglarHl  Power  Co. 

(Docket  No.  ER94-989-0001 

Take  notice  that  on  February  24,  1994, 
New  England  Power  Company  (NEP) 
submitted  for  filing  eight  proposed 
power  sales  contracts,  and  an 
amendment  to  an  existing  contract: 

(1)  System  Power  Sales  Agreement 
dated  November  10,  1993,  with  the 
Taunton  Municipal  Light  Plant; 

(2)  System  Power  Sales  .Agreement 
dated  November  10,  1993.  with  the 
Braintree  Electric  Light  Department; 

(3)  System  Power  Sales  .\greement 
dated  November  10.  1993,  with  the 
Littleton  Electric  Light  Department; 

(4)  Unit  Power  Contract  dated  January 
13,  1994.  with  theTownofHolden 
Municipal  Light  Department; 

(5)  Unit  Power  Contract  dated  January 
20.  1994,  with  the  North  Attleboro 
Electric  Department; 

(R)  Unit  Power  Contract  dated  January 

11,  1994,  with  the  Hingham 

Municipal  Light  Plant; 
(7)  Unit  Power  Contract  dated  January 

13,  1994,  with  the  Groton  Electric 

Light  Department; 


(8)  Unit  Power  Contract  dated  January 
14,  1994,  with  the  Middleton 
Municipal  Light  Department;  and 

(9)  First  Amendment  dated  December  3. 
1993.  to  System  Power  Sales 
Agreement  dated  August  10.  1993. 
with  the  Shrewsbury  Electric  Light 
Plant. 

NEP  states  that  the  contracts  are  for 
system  or  unit  power,  ranging  in 
amount  from  0.5  to  10  megawatts,  for  a 
term  of  from  10  to  30  years.  The 
contracts  are  part  of  a  settlement  of 
proceedings  involving  a  coal-fired 
cogeneration  unit  proposed  to  be 
constructed  by  the  Newbay  Corporation. 
NEP  further  states  that  the  revenue 
under  the  contracts  will  not  exceed  the 
cost  of  the  service  provided. 

Comment  date:  March  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests- 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  94-5501  Filed  3-9-94;  8:45  am] 

BILLING  CODE  8717-01-P 


Floodplain/Wedand  Involvement  for 
Bridge  Replacement  at  Savannah  River 
Site  (F-Road  Bridge  603-03G) 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain  and 
wetland  involvement. 

SUMMARY:  DOE  proposes  to  repair  Bridge 
603-03G  located  on  F-Road  on  the 
Savannah  River  Site  (SRS)  near  Aiken, 
South  Carolina.  The  bridge  to  be 
repaired  is  located  in  the  floodplain  of 
Upper  Three  Runs  Creek  that  is 
currently,  and  should  remain,  a 
relatively  unimpacted  floodplain. 
Repair  activities  would  involve 
restoring  and  preserving  decayed  or 


rotten  timber  piles  using  a  pile  jacketing 
system.  This  involves  setting  fiberglass, 
concrete,  or  steel  in  place  around  the 
pile  and  filling  the  jacket  with  epoxy 
grout  or  concrete.  Cofferdams 
(watertight  temporary  structures  for 
keeping  water  fixim  an  inclosed  area) 
will  be  required  at  each  pile,  and  rip  rap 
(foundation  of  broken  stones)  will  be 
placed  on  each  embankment  under  the 
bridge.  Most  of  the  work  will  be 
accomplished  from  the  present  roadbed 
using  cranes  and  scaffolding  or  other 
work  platforms  attached  to  the  bridge 
deck.  In  accordance  with  title  10,  Code 
of  Federal  Regulations  (CFR),  part  1022. 
DOE  will  prepare  a  floodplain/wetland 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands. 

DATES:  Comments  on  the  proposed 
actions  are  due  on  or  before  Ntarch  25, 
1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Floodplain/VVetlands 
Comments.  Stephen  R.  Wright,  Director, 
Environmental  and  Laboratory  Programs 
Divi.sion,  U.S.  Department  of  Energy. 
Savannah  River  Operations  Office,  P  O. 
Box  A,  Aiken,  South  Carolina  29802. 
The  phone  number  is  (803)  725-3957. 
Fax  t;omments  to:  (803)  72.5-7683. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
FLOODPLAIN/WETLANDS  ENVIRONMENTAL 
REVIEW  REOUIREMENTS,  CONTACT:  Ms. 
Carol  M.  Borg<;trom,  Director,  Office  of 
NEPA  Oversight  (EH-25).  U.  S. 
Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585,  Telephone  (202) 
586-4600  or  (800) 472-2756. 

Further  information,  including  a 
location  map  showing  the  repair  site. 
can  be  obtained  from  the  Savannah 
River  Operations  Office  (see  addresses 
above). 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  repair  F-Road  Bridge  603- 
03G,  that  provides  service  to 
approximately  35  percent  of  daily  SRS 
traffic.  The  present  deteriorated 
condition  of  the  bridge  has  resulted  in 
load  for  the  structure  being  restricted  to 
a  capacity  of  15  tons  gross  weight  that 
prevents  tractor-trailers,  fire  fighting 
equipment,  and  other  emergency 
vehicles  from  crossing  the  bridge  and 
unless  repaired,  may  be  required  to  be 
closed  to  all  traffic.  Bridge  supports  to 
be  repaired  are  in  the  floodplain  of 
Upper  Three  Runs  Creek  that  is 
currently,  and  should  remain,  a 
relatively  unimpacted  floodplain.  The 
bridge  will  be  repaired  by  restoring  all 
deteriorated,  decayed,  or  rotten  timber 
piles  having  a  section  loss  greater  than 
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55  percent  using  a  pile  jacketing  system. 
These  activities  will  include:  (1)  A 
quantitative  inspection  on  each  timber 
pile  that  may  include  an  underwater 
inspection  and  (2)  pile  restoration  that 
will  include  setting  a  fiberglass, 
concrete,  or  steel  jacket  in  place  around 
the  timber  pile  and  filling  the  jacket 
with  epoxy  grout  or  concrete.  Most  of 
the  work  will  be  accomplished  from  the 
present  roadbed  using  cranes  to  repair 
the  bridge  supports.  Platforms  may  be 
lowered  into  the  floodplain  to  support 
equipment  and  serve  as  a  work  base. 
These  will  be  removed  when  the  project 
is  completed  in  approximately  2 
months.  A  cofferdam  may  be  installed 
around  the  piles  to  allow  the  water  and 
mud  to  be  pumped  from  around  the 
pillars  being  repaired.  This  dam  will  be 
kept  to  the  minimum  size  that  is 
necessary  to  complete  the  task.  At  no 
time  will  mud  pumped  from  the 
cofferdams  be  released  into  the  stream. 
When  repairs  are  complete, 
approximately  400  square  feet  of  clean 
stone  will  be  placed  on  the  abutments 
at  each  end  of  the  bridge  inside  the 
cofferdam  to  reduce  sediment  levels 
once  the  cofferdams  are  removed.  The 
lower  few  feet  of  these  slopes  are  in 
wetlands.  Vegetation  is  sparse  because 
of  shade  from  the  bridge.  The  impact 
will  be  limited  to  traffic  near  and  under 
the  bridge  that  will  result  in  no  long- 
term  impact  to  the  wetlands. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  1022).  DOE  will 
prepare  a  floodplain/vvetland 
assessment  for  this  proposed  DOE 
action.  After  DOE  issues  the  assessment, 
a  Floodplain  Statement  of  Findings  will 
be  published  in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  this  4th  day 
of  March  1994. 
Donald  F.  Knuth, 

Deputy  Assistant  Secretary  for  Facility 
Transition  and  Technical  Support  Defense 

Programs. 

IFR  Doc.  94-5604  Filed  3-9-94;  8;45  am] 

BILLING  CODE  MSO-01-P 


[Docket  No.  RP94-1 70-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

March  4,  1994. 

Take  notice  that  on  March  2.  1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet,  with  a  proposed  effective 
date  of  April  1,  1994: 

Third  Revised  Sheet  No.  97. 


Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  certain  transition  costs  associated 
with  upstream  capacity  retained  by 
Algonquin.  Specifically,  Algonquin 
seeks  to  recover  gas  supply  realignment 
costs  ("GSR  Costs")  billed  to  Algonquin 
by  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  Algonquin 
requests  that  the  Commission  waive 
section  154.22  of  the  Commission's 
regulations  to  the  extent  that  may  be 
necessary  to  place  this  tariff  sheet  into 
effect  as  requested. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator)-  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.214  and  385.211.  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  11,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-5517  Filed  3-9-94;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  ER94-246-000] 

Allegheny  Power  Service  Corp.;  Filing 

March  4.  1994. 

Take  notice  that  on  January  13,  1994. 
Allegheny  Power  Service  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  10,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-5558  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  <717-0l-M 


[Docket  No.  RP94-1 66-000] 

Arkia  Energy  Resources  Co.;  Filing 

March  4.  1994. 

Take  notice  that  on  March  1. 1994, 
Arkla  Energy  Resources  Company  (AER) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets  to 
become  effective  April  1,  1994: 

Third  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  4.1 

AER  states  that  these  revised  tariff 
sheets  are  filed  in  compliance  with  the 
Stipulation  and  Agreement 
("Stipulation")  approved  by 
Commission  order  in  Docket  No.  RP91- 
49-000  on  March  31.  1992.  53  FERC  1 
61,359(1992). 

Pursuant  to  the  Stipulation,  the 
proposed  tariff  sheets  reflect  the  final 
reconciliation  of  the  CSC  Rate  Credit. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214,  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  11,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\-e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-5512  Filed  3-9-94;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket No.  CP94-23&-000.  et al] 

CNG  Transmission  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

.March  1,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  CNG  Transmission  Corp. 

(Docket  No.  CP94-236-0001 

Take  notice  that  on  February  18,  1994, 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No. 
CP94-23eM)00  a  request,  as 
supplemented  on  February  28.  1994, 
pursuant  to  Section  157.205  of  the 
Commissions  Regulations  under  the 
Natural  Gas  AO.  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
additional  measuring  and  regulating 
facilities  at  an  existing  delivery  point  to 
Washington  Gas  Light  Company  fWGL) 
under  CNG's  blanket  certificate  issued 
in  Docket  No.  CP82-537-O00  pursuant 
to  Section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  CNG  proposes  to 
construct  and  operate  additional 
measuring  and  regulating  facilities  at  its 
existing  Dickerson  M  &  R  Station  in 
Montgomery-  County,  Maryland.  CNG 
states  that  it  would  use  the  facilities  to 
deliver  natural  gas  to  WGL  for  service  to 
the  Montgomery  County  Resource 
Recovery  Facility.  CNG  further  states 
that  service  to  \VCL  would  be  provided 
under  an  existing  firm  transportation 
contract  dated  September  30,  1993,  and 
CNG's  Rate  Sriiedule  FTNN.  The 
maximum  daily  volume  under  the 
contnct  is  60.224  Dt  per  day.  it  is 
stated.  CNG  estimates  the  average  daily 
delivery'  to  the  Montgomery  County 
facility  would  be  110  Mcf  per  day. 

CNG  estimates  the  cost  of  the  facilities 
to  be  5550,000,  which  would  be  paid  for 
by  WGL.  CNG  asserts  that  CNG  and 
WGL  would  equally  share  costs  in 
excess  of  $550,000." 

CNG  states  that  it  has  sufficient 
system  delivery  capacity  to  deliver  the 
existing  contract  quantities  to  WGL 
without  disadvantaging  its  existing 
customers  and  that  such  deliveries  will 
have  a  de  minimis  impact  on  its 
systemwide  peak  and  annual  deliveries. 

Comment  date:  April  15.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Algonquin  Gas  Transmission  Co. 

I[k«;ket  No.  CP94-238-O001 

Take  notice  that  on  February  22,  1994, 
.Algonquin  Gas  Transmission  Company 
(.•\lgonquin).  1284  Soldiers  Field  Road, 
Boston.  MA  02135,  filed  in  Docket  No, 
CP94-238-000  a  request  pursuant  to 
§§  157.205(b)  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  add  a  delivery  point 
for  New  England  Power  Company 
(NEP).  an  existing  customer,  for  service 
jnder  Algonquin's  existing  Rate 


Schedule  X-38  under  the  certificate 
issued  in  Docket  No.  CP8  7-3 17-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  whirii  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Algonquin  states  that  the  proposed 
delivery  point  would  have  a  maximum 
daily  delivery  obligation  of  zero  for  NEP 
under  Rate  Schedule  X-38,  and  would 
be  located  at  an  existing  meter  station  in 
Milford,  Massachusetts  constructed  for 
deliveries  to  Milford  Power  Limited 
Partnership.  Algonquin  avers  that  the 
addition  of  the  proposed  deUvery  point 
will  not  increase  the  Maximum  Daily 
Transportation  Quantity  under  Rate 
Schedule  X-38  and  that  no  additional 
facilities  are  required.  Algonquin 
indicates  that  NEP  requested  that 
Algonquin  establish  the  additional 
delivery  point. 

Comment  date:  April  15,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Koch  Gate^vay  Pipeline  Co. 

(Docket  Na  CP94-244-000I 

Take  notice  that  on  February  22.  1994, 
Koch  Gateway  Pipeline  Company 
(Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP94-244-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
delivery  facilities  under  Gateway's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. ' 

Gateway  proposes  to  abandon 
approximately  5,000  feet  of  12-inch 
lateral  pipeline  and  the  associated  meter 
station  by  sale  of  the  pipeline  to  Liquid 
Carbonics,  Inc.  (Liquid  Carbonics),  and 
the  transfer  of  the  metering  facilities  to 
Gateway's  inventory.  Gateway  states 
that  the  facilities  have  been  used  to 
provide  transportation  service  to 
Arcadian  Corporation's  (Arcadian) 
ammonia  plant  located  in  Calcasieu 
Parish,  Louisiana.  Gateway  explains 
that,  due  to  a  catastrophic  failure  caused 
by  an  explosion  at  the  plant  in  July  1992 
and  since  Arcadian  does  not  plan  to 
rebuild  the  facility,  Gateway  has 
arranged  to  sell  the  12-inch  pipeline  to 
Liquid  Carbonics.  Gateway  advises  that 
Arcadian  is  the  only  Gateway  customer 
served  through  the  line.  Gateway  further 


'  Gateway  was  formerly  United  Gas  Pipe  Line 
Company.  Gateway  inrficates  that  the  name  change 
was  effective  August  24.  1993. 


explains  that  the  pipeline  would  be 
used  by  Liquid  Carbonics  for  the 
transmission  of  hydrogen  gas  and  not 
for  the  transportation  of  natural  gas  in 
interstate  commerce.  Gateway  states  that 

(a)  the  facilities  originally  cost  5868,563. 

(b)  Liquid  Carbonics  would  pay 
5275,000  for  the  lateral,  (c)  the  salvage 
value  of  the  metering  facilities  is 
$203,739  and  (d)  the  removal  cost  is 
estimated  to  be  54 1.000. 

Comment  dote:  April  15.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP94-:5O-000| 

Take  notice  that  on  February  24,  1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP94- 
250-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 157. 
212)  for  authorization  to  construct  and 
operate  a  new  delivery  point  for 
deliveries  of  natural  gas  to  East 
Kentucky  Power  Cooperative,  Inc.  (East 
Kentucky),  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Aci.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Tennessee  proposes  to 
install  two  12"  hot  tap  assembles  at  an 
estimated  cost  of  $112,935,  of  which. 
100%  would  be  reimbursable  by  East 
Kentucky. 

Comment  date:  April  15,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 

the  Natural  Ga.s  Act. 

Linwood  \.  Watson.  Jr.. 

Acting  Secretary. 

[FR  Doc.  94-5502  Filed  3-9-94;  8;45  am] 

BILUHG  CODE  6717-01-P 

[Docket  No.  TM94-3-32-000] 

Colorado  Interstate  Gas  Co.;  Tarrff 
Filing 

March  4, 1994. 

Take  notice  that  on  March  2.  1994, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  11,  reflecting  a 
decrease  in  the  fuel  reimbursement 
percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  from  0.52%  to 
0.49%  effective  April  1,  1994. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  ClG's  jurisdictional 
customers  and  public  bodies,  and  that 
the  filing  is  available  for  public 
inspection  at  CIG's  offices  in  Colorado 
Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol'Street.'NE.. 
Washington.  DC  20426.  in  accordance 
with  §385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  March  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties4o 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intenene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
|FK  Dor.  94-5519  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  6n7-01-M 

[Docket  No.  RP34-1 57-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

.Miirch  4,  1994. 

Take  notice  that  on  March  1.  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revi.sed 
Volume  No.  1,  the  fallowing  revised 
tariff  sheets,  with  the  propo,sed  effective 
date  of  April  1. 1994: 

Fourth  Revised  Sheet  No.  25 


Fourth  Revised  Sheet  No.  26 
Fourth  Revised  Sheet  No.  27 
Fourth  Revised  Sheet  No.  28 
Third  Revised  Sheet  No.  30A 
Third  Revised  Sheet  No.  30B 
Third  Revised  Sheet  No.  30C 
Third  Revised  Sheet  No.  30D 

Columbia  tendered  the  instant  filing 
pursuant  to  Section  36.  Transportation 
Costs  Rate  Adjustment  (TCR.M,  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  The  TCR.^  rates  reflect 
and  transportation  costs  applicable  to 
the  projected  period  April  1. 1994 
through  March  31.  1995.  The  TCRA 
Surcharge  refiecls  the  unrecovered. 
Account  No.  858  amounts  as  of 
December  31,  1993. 

Columbia  states  that  copies  of  the 
filings  were  served  upon  Columbia's 
firm  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  11,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen-e  to  make 
protestants  {jarties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-5505  Filed  3-9-94;  8:45  am) 

BILUNQ  CODE  6717-01-M 

[Docket  No.  RP94-15&-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

.M.iTLh  4,  1994. 

Take  notice  that  on  March  1,  1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  the  proposed  effective 
date  of  April  1,1994: 

First  Revised  Sheet  No.  94 
Original  Sheet  No.  96 
Original  Sheet  No.  97 
Original  She«t  No.  98 

Columbia  states  that  the  instant 
limited  section  4(e)  filing  represents 
Columbia's  initial  filing  pursuant  to 
section  39,  Account  No.  191 
Reconciliation  Mechanism,  of  the 


General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  Second  Revised 
Volume  No.  1,  to  recover  the  as  adjusted 
balance  in  its  Account  No.  191. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  11.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc  94-5506  Filed  3-9-94;  8:45  amj 

BILLING  CODE  6717-01-11 

[Docket  No.  TM94-3-70-000] 

Columbia  GuM  Transmission  Co.; 
Filing 

March  4.  1994. 

Take  notice  that  on  March  1,  1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  information. 

Columbia  Gulf  states  that  the  instant 
limited  Section  4(e)  filing  represents 
Columbia  Gulfs  first  annual  fifing 
pursuant  to  Section  33,  Transportation 
Retainage  Adjustment  (TR,^),  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  Second  Revised 
Volume  No.  1.  Based  upon  Columbia 
gulfs  examination  of  the  retainage 
percentages  contained  in  its  currently 
effective  tariff,  Columbia  Gulf  states  that 
it  has  determined  that  no  change  in  the 
retainage  factor  is  warranted  at  this 
time.  Columbia  Gulf  also  states  that  it 
will  monitor  its  operations  and  make 
future  adjustments  to  the  retainage 
factor  if  necessary'.  Columbia  Gulf 
requested  any  necessary  waivers  of 
Section  33  that  may  be  necessary  to 
retain  the  current  retainage  factor. 

Columbia  Gulf  states  that  copies  of 
the  filing  were  served  upon  Columbia 
Gulfs  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to' 
protest  said  filing  should  file  a  motion 


11262 


Federal  Register   '  Vol    39,  No.  47  /  Thursday.  March  10, 


1994 

I 


/  Notices 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv'  Commission,  825 
North" Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  11.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  .\.  Watson,  Jr., 
Acting  Secretary 
|FR  Doc.  94-5522  Filed  3-9-94;  8:45  ami 

BILLING  COOE  6717-01-M 

[Docket  No.  TM94-5-2 1-000] 

Columbia  Gas  Transmission  Corp.; 
Filing 

March  4. 1994, 

Take  notice  that  on  March  1.  1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  information. 

Columbia  states  that  the  instant 
limited  section  4(e)  filing  represents 
Columbia's  first  annual  filing  pursuant 
to  section  35,  Transportation  Retainage 
Adjustment  (TRA).  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  Based 
upon  Columbia's  examination  of  the 
retainage  percentages  contained  in  its 
currently  effective  tariff.  Columbia 
states  that  it  has  determined  that  no 
change  in  the  retainage  factor  is 
warranted  at  this  time.  Columbia  also 
states  that  it  will  monitor  its  operations 
and  make  future  adjustments  to  the 
retainage  factor  if  necessary.  Columbia 
requested  any  necessary  waivers  of 
section  35  that  may  be  necessary  to 
retain  the  current  retainage  factor. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's  firm 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  11,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 


protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  Columbia's  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-5524  Filed  3-9-94;  8:45  ami 

BILLING  COOE  6717-01-M 


[Docket  Nos.  RP94-1 67-000  and  TM94-4- 
33-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

March  4.  1994. 

Take  notice  that  on  March  1,  1994,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing,  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  Under  the  Natural  Gas  Act 
and  in  accordance  with  sections  22  and 
21,  Take-or-Pay  Buyout  and  Buydown 
Cost  Recovery,  of  its  First  Revised 
Volume  No.  1-A  and  Second  Revised 
Volume  No.  1  FERC  Gas  Tariff, 
respectively,  tariff  sheets  which  reflect 
(i)  an  updated  Monthly  Direct  Charge 
and  Throughout  Surcharge  to  reflect 
additional  principal  dollars  to  be 
amortized  based  upon  recently  paid 
buyout  and  buydown  costs  associated 
with  contracts  that  were  in  litigation  or 
arbitration  as  of  March  31,  1989,  which 
have  not  been  included  in  any  of  El 
Paso's  previous  filings  to  the  Monthly 
Direct  Charge  and  Throughput 
Surcharge  for  interest  which  includes 
the  additional  dollars  to  be  amortized 
set  forth  therein. 

El  Paso  states  that  it  proposed  to 
amortize  the  direct  bill  portion  (25%)  of 
the  additional  take-or-pay  amount 
included  in  its  instant  filing  over  a 
twelve  month  direct  bill  amortization 
period  extending  through  March  31, 
1995.  El  Paso  proposed  that  the 
throughput  surcharge  attributable  to  the 
recovery  of  the  amount  in  the  instant 
filing  be  amortized  over  a  period 
commencing  April  1,  1994  through 
March  31, 1996  which  is  consistent  with 
El  Paso's  authorization  at  Docket  No. 
RP92-115-000  to  consolidate  the 
amortization  periods  for  the  volumetric 
surcharge  from  each  previous  take-or- 
pay  filing  into  a  single  amortization 
period  terminating  March  31, 1996.  El 
Paso  states  that  the  Throughput 
Surcharge  has  decreased  SO. 0001  per 
dth.  from  S0.0372  per  dth  to  S0.0371  per 
dth. 

El  Paso  states  that  §§  21.4(d)(iii)  and 
21.5(c)(iii)  contained  in  its  Second 
Revised  Volume  No.  1  Tariff  provide  for 
adjustments  to  El  Paso's  Monthly  Direct 


Charge  and  Throughput  Surcharge  for 
interest  calculated  on  the  unrecovered 
balance  of  El  Paso's  buyout  and 
buydown  costs.  El  Paso  states  that  no 
adjustment  for  differences  between 
calculation  of  the  actual  and  estimated 
interest  rate  was  necessary  for  the 
period  August  1,  1993  through  January 
31.  1994  since  the  rates  were  the  same. 

El  Paso  requested  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 
become  effective  April  1.  1994.  which  is 
not  less  than  thirty  (30)  days  following 
the  date  of  the  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  customers  of  El 
Paso  subject  to  Sections  22  and  21  of  El 
Paso's  Volume  Nos.  1-A  and  1  FERC 
Gas  Tariff,  respectively,  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  11,  1994. 
Prote.sts  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5513  Filed  3-9-94;  8:45  am] 

BILLING  COOE  6717-01-M 


[Docket  No.  TM94-3-34-000) 

Florida  Gas  Transmission  Co.; 
Compliance  Filing 

March  4.  1994. 

Take  notice  that  on  March  1.  1994, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of  April 
1, 1994: 

Second  Revised  Sheet  No.  8A 
Second  Revised  Sheet  No.  8B 

FGT  states  that  Section  27  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1 
provides  that  FGT  will  file  a  Fuel 
Reimbursement  Charge  Adjustment  to 
be  effective  each  April  1  and  October  1. 
Section  27. C  provides  that  the  Current 
Fuel  Reimbursement  Charge  Percentage 
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shall  be  based  on  the  actual  fuel  usage 
and  lost  and  unaccounted  for  gas  and 
the  volumes  delivered  during  the  six- 
month  period  commencing  one  year 
prior  to  the  effective  date  of  the  Fuel 
Reimbursement  Charge  Adjustment.  The 
instant  filing  is  submitted  in 
conformance  with  the  provisions  of  the 
tariff  and  in  anticipation  of  the  April  1 
effective  date. 

FGT  states  that  submitted  with  the 
instant  filing  is  a  work  paper  reflecting 
company  use  fuel,  lost  and  unaccounted 
for  volumes,  and  FGT  deliveries  for  the 
period  April  1  through  September  30, 
1993.  The  ratio  of  fuel  usage  and 
unaccounted  for  volumes  to  actual 
deliveries  determined  in  accordance 
with  section  27  of  FGT's  tariff  and 
reflected  on  the  attached  work  paper  is 
calculated  to  be  3.14%. 

Furthermore.  Section  27  of  FGT's 
tariff  specifically  provides  that  the 
deliveries  to  be  used  to  compute  the 
Fuel  Reimbursement  Charge  will  be  the 
actual  quantity  of  gas  delivered  by  FGT 
for  the  account  of  Shippers  under  Rate 
Schedules  FTS-1.  SFTS,  PTS-1.  PRS  or 
lTS-1,  excluding  backhaul  and  pooling 
volumes.  Because  Rate  Schedules  SFTS 
and  PRS  did  not  become  effective  until 
November  1, 1993,  the  effective  date  of 
FGT's  tariff,  and  because  FGT  was  still 
providing  a  bundled  merchant  ser\'ice 
during  the  period  from  April  1  through 
September  30.  1993.  FGT  has  reflected 
on  the  attached  work  paper  the  actual 
deliveries  to  both  sales  and 
transportation  customers,  adjusted  to 
eliminate  backhauls  and  dou-nstreara 
ti-ansportation  contracts  on  FGT. 

FGT  is  filing  to  make  the  attached 
tariff  sheets  reflecting  the  Current  Fuel 
Reimbursement  Charge  Percentage  of 
3.14%  effective  April  1.  1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  11.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
r;ot  ser\-e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretory. 
|FR  Doc.  94-5520  Filed  3-9-94.  8:45  am] 

BILLING  COOe  8717-Ot-M 


[Docket  No.  RP94-162-000J 

High  island  OOshore  System; 
Proposed  Changes  in  FERC  Gas  Tarift 

March  4.  1994 

Take  notice  that  on  March  1,  1994, 
High  Island  Offshore  System  (HIOS) 
filed,  pursuant  to  Section  4  of  the 
Natural  Gas  .-\ct,  for  a  general  increase 
in  its  transportation  rates,  proposing  an 
effective  date  of  April  1,  1994. 

According  to  the  filing,  HIOS 
attributes  the  need  for  an  increase  in 
rates  primarily  to  declining  levels  of 
firm  service  contracts  and  to  changes  in 
the  mix  of  the  firm  and  interruptible 
volumes  that  make  up  its  system 
throughput.  HIOS  also  states  that  its 
filed  cost  of  service  is  substantially  the 
same  as  its  cost  of  service  in  its  pending 
rate  case  in  Docket  Nos.  RP93-59-000. 
et  al..  although  increases  in  certain  cost 
components  are  proposed. 

HIOS  requests  the  removal  of  the 
100%  load  factor  rate  design  condition 
for  designing  its  rate,  which  was 
imposed  in  Docket  Nos.  CP75-104.  et  al. 

HIOS  also  proposes  to  remove  from  its 
tariff  the  '»"/io  interruptible  revenue 
crediting  provision  that  was  imposed  in 
Docket  No.  RS92-64-000. 

HIOS  states  that  copies  of  the  filing 
have  been  served  on  all  affected 
shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures,  18  CFR 
385.211,  385.214.  All  pretests  and 
motions  to  intervene  must  be  filed  on  or 
before  March  11,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«;ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A,  Watson.  Jr.. 
Acting  Secretary. 
(PR  Doc  94-5509  Filed  3-9-94;  8:45  ami 

BILLING  COO£  6717-01-M 


[Docket  No.  RP92-104-009  and  RP92-131- 

010] 

KN  Energy,  Inc.;  Report  of  Refunds 

March  4,  1994. 

Take  notice  that  on  January'  14,  1994, 
KN  Energy,  Inc.  (KN)  tendered  for  fding 
with  the  Federal  Energy  Regulatory 


Commission  (Commission)  its  refund 
report  in  the  above  captioned  dockets. 
KN  states  that  the  refunds  were  made  in 
compliance  with  the  Commission's 
order  dated  November  17,  1993. 

KN  states  that  the  report  shows  that 
on  December  15, 1993.  KN  refunded 
$139,312.50,  including  interest,  to  its 
sales  transportation  and  gathering 
customers  for  the  period  June  1. 1993 
through  September  30.  1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  March  11,1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
!FR  Doc  94-5503  Filed  .V9-94;  8:45  «m| 

BILLING  COOe  6717-01-M 


Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP94-16»-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

\UTch  4,  1994. 

Take  notice  that  on  March  2,  1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  Third  Revised 
Sheet  No.  14  and  Second  Revise^}  Sheet 
No.  25.  to  be  effective  April  1, 1994. 

Natural  states  that  the  fiUng  is 
submitted  to  commence  recovering 
effective  April  1.  1994.  $131,352  net 
premium  paid  for  coal  gasification 
supplies  which  is  part  of  its  gas  supply 
realignment  program. 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  as  submitted  herein  to  become 
effective  April  1.  1994. 

Natural  states  that  copies  of  the  filing 
ore  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Natural  states  that  it  has  reached  a 
tentative  settlement  with  members  of 
the  Natural  Customer  Group  (NCG) 
regarding  recovery  from  them  of  GSR 
costs.  Members  of  the  NCG  may 
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preserve  their  rights  by  fihng  an 
abbreviated  protest  which  may  be 
supplemented  if  the  settlement  is  not 
fmahzed  and  approved. 

Any  person  aesiring  to  be  heard  or  to 
protest  said  fiHng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  March  11,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Liawood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5516  Filed  3-9-94;  8.45  am] 

BILLING  CODE  S717-01-M 

[Docket  No.  TM94-3-37-000] 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

March  4,  1994. 

Take  notice  that  on  March  1, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets  with  a  proposed  effective  date  of 
April  1,  1994; 

Third  Revised  Volume  No.  1 
.Second  Revised  Sheet  No.  14 
Original  Volume  No.  2 
Eleventh  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  implement  new  fuel  use 
requirements  factors  ("Factors"), 
consistent  with  Northwest's  Tariff 
Pursuant  to  Section  14.12  of  the  General 
Terms  and  Conditions  contained  in 
Northwest's  FERC  Gas  Tariff  Third 
Revised  Volume  No.  1.  and  pursuant  to 
Section  5  of  Sheet  No.  2.1  of  Original 
Volume  No.  2,  the  Factors  shall  be 
determined  each  year  to  become 
effective  April  1. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
affeded  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 


Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  11. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5521  Filed  3-9-94;  8:45  am) 

BILLING  CODE  8717-01-M 


[Docket  No.  RP94-1 54-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4,  1994. 

Take  notice  that  on  March  1, 1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1.  with  a  proposed  effective 
date  of  April  1.  1994. 

Northern  states  that  the  filing  revises 
the  currently  effective  Stranded 
Account  No.  858  and  Stranded  Account 
No.  858-R.A.  surcharges  to  recover  costs 
incurred  by  Northern  related  to  its 
contracts  with  third-party  pipelines. 
Therefore.  Northern  has  filed  Sixth 
Revised  Sheet  Nos.  50  and  51.  and 
Eighth  Revised  Sheet  No.  53  to  revise 
these  surcharges  effective  April  1, 1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protest  should  be  filed  on  or  before 
March  11.  1994.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc  94-5504  Filed  3-9-94;  8;45  am] 

BILLING  CODE  6717-41-M 


[Docket  No.  RP94-16&-000] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

March  4.  1994 

Take  notice  that  on  March  1,  1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
April  1,  1994: 

Third  Revised  Volume  No.  1 

Third  Revised  Sheet  Nos.  5.  5-A  and  8 
Alternate  Third  Revised  Sheet  Nos.  5.  5-A 
and  8 

Original  Volume  No.  2 
Seventeenth  Revised  Sheet  No.  2.2 

Northwest  states  that  the  above  listed 
tariff  sheets  are  filed  for  the  purpose  of 
removing  the  Commodity  SSP 
Surcharge  from  Northwest's  Statement 
of  Rates.  The  removal  is  necessary 
because  the  Commission  approved 
recovery  period,  as  outlined  in  Section 
19  of  Northwest's  General  Terms  and 
Conditions,  has  elapsed. 

Northwest  also  states  that  it  has  made 
the  aforementioned  changes  to  sheets 
that  have  been  filed  with  but  not  yet 
accepted  by  the  Commission.  Second 
Revised  Sheet  Nos.  5,  5-A  and  8  were 
submitted  to  implement  the  Joint  Offer 
of  Settlement  which  was  filed  January 
28,  1994. In  the  event  that  the 
Commission  has  not  made  Second 
Revised  Sheet  Nos.  5.  5-A  and  8 
effective  prior  to  effectiveness  of  the 
tariff  sheets  in  the  instant  filing  or  has 
rejected  or  otherwise  delayed  the 
effectiveness  of  such  sheets.  Northwest 
has  included  Alternate  Third  Revised 
Sheet  Nos.  5,  5-A  and  8  which  reflect 
the  SSP  Surcharge  removal  from  the 
currently  effective  tariff  rates. 

Northwest  further  states  that  a  copy  of 
this  filing  has  been  served  upon 
Northwest's  jurisdictional  customers 
and  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intenene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

public  reference  room. 

Linwood  A.  VVafson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-5515  Filed  3-9-94;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-160-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Mdrc,ll4,  1994. 

Take  notice  that  on  March  1,  1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  revised  tariff  sheets  as 
reflected  in  Appendix  A  to  the  filing, 
with  a  proposed  effective  date  of  April 
1. 1994. 

Panhandle  states  that  such  changes 
are  made  to  establish  a  new  storage  rate 
schedule  for  flexible  winter  storage 
service,  designated  as  Rate  Schedule  FS. 
Service  under  Rate  Schedule  FS  will  be 
consistent  with  Panhandle's  blanket 
type  certificate  authorization  under  Part 
284  of  the  Regulations  and  will  comport 
with  the  mandates  of  Order  No.  636  and 
the  Commission  authorized 
restructuring  for  the  Panhandle  system. 

Panhandle  states  that  copies  of  this 
filing  have  been  ser\'ed  upon 
Panhandle's  jurisdictional  customers 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  and 
protests  should  be  filed  on  or  before 
March  11,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-r,i07  Filed  3-9-94:  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-1 65-000] 

Southern  Natural  Gas  Co.;  GSR  Cost 
Recovery  Filing 

March  4,  1994. 

Take  notice  that  on  March  1,  1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  pursuant  to  Section  4  of 
the  Natural  Gas  Act,  15  U.S.C.  717(c) 
(1988),  to  recover  gas  supply 
realignment  (GSR)  costs  incurred  as  a 
consequence  of  Southern's 
implementation  of  restructured  pipeline 
services  under  Order  No.  636,  et  seq. 
Southern  states  that  the  tariff  sheets 
identified  below  were  filed  in 
compliance  with  the  Commission's 
order  in  Southern's  restructuring 
proceeding  in  Docket  No.  RS92-10-000 
and  the  procedures  set  forth  in  Section 
31  of  the  General  Terms  and  Conditions 
of  Southern's  FERC  Gas  Tariff,  Seventh 
Revised  'Volume  No.  1; 

Fifth  Revised  Sheet  No.  15 
Alternate  Fifth  Revised  Sheet  No.  15 
Fifth  Revised  Sheet  No.  17 
Alternate  Fifth  Revised  Sheet  No.  17 
Fifth  Revised  Sheet  No.  18 
Fourth  Revised  Sheet  No.  29 
Fourth  Revised  Sheet  No.  30 
Fourth  Revised  Sheet  No.  31 

Southern  states  that  it  sets  forth  in 
this  filing  the  revised  demand 
surcharges  and  revised  interruptible 
rates  that  will  be  charged  in  connection 
with  its  recovery  of  GSR  costs 
associated  with  the  payment  of  price 
differentials  under  unrealigned  gas 
supply  contracts  and  transactional  costs 
incurred  in  continuing  realignment 
efforts  during  the  period  November  1, 
1993  through  January  31,  1994.  These 
GSR  costs  have  arisen  as  a  direct  result 
of  customers'  elections  during 
restructuring  to  terminate  their  sales 
entitlements  under  Order  No.  636. 
Southern  requests  that  the  tariff  sheets 
be  made  effective  April  1,  1994. 

Southern  states  that  it  seeks  to  recover 
S17.5  Million  in  GSR  costs  plus  pre- 
filing  interest,  which  Southern  has 
either  paid  or  incurred  as  price 
differentials  under  its  unrealigned 
contracts  or  as  transactional  costs  in  its 
continuing  realignment  efforts  during 
the  period  November  1,  1993  through 
January  31, 1994.  Southern  states  that 
these  GSR  costs  have  arisen  as  a  direct 
result  of  the  need  to  realign  gas  supply 
contracts  following  customers'  elections 
during  restructuring  to  terminate  their 
sales  entitlements  under  Order  No.  636. 
Southern  further  states  that  none  of  the 
GSR  costs  sought  to  be  recovered  in  the 
instant  filing  constitute  take-or-pay 
settlement  costs  under  gas  supply 
contracts  existing  at  March  31,  1989 
which  would  be  subject  to  the 


provisions  of  Southern's  1988  take-or- 
pay  settlement  in  Docket  No.  RP86-6:^- 
000. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5511  Filed  3-9-94;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  TM 94-1 0-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Filing 

March  4. 1994. 

Take  notice  that  on  March  2, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  certain  revised  tariff 
sheets  enumerated  in  Appendix  A 
attached  to  the  filing,  with  a  proposed 
effective  date  of  April  1,  1994. 

TGPL  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  38  of  the 
General  Terms  and  Conditions  of 
TGPL's  FERC  Gas  Tariff  which  provides 
that  TGPL  will  file,  to  be  effective  each 
April  1.  a  redetermination  of  its  fuel 
retention  percentages  applicable  to 
transportation  and  storage  rate 
schedules.  The  derivation  of  the  revised 
fuel  retention  percentages  included 
therein  are  ba.sed  on  TGPL's  estimate  of 
gas  required  for  operations  (GRO)  for  the 
forthcoming  annual  period  April  1994 
through  March  1995  plus  the  balance 
accumulated  in  the  Deferred  GRO 
Account  at  January  31,  1994. 

On  this  date  TGPL  states  that  it  is 
serving  copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  inten-ene  or  protest  wth  the  Federal 
Energy  Regulator)'  Commi.ssion.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  unth  385.214 
and  385.211  of  the  Commission's  Rules 
and  Rt^gulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  11.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parlies  to  Lhe  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in'^pection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr  , 
Act'Vg  Secretary: 
[VK  D^K.  94-5525  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  5717-01-** 


[Docket  No.  TM94-1 1-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  GasTarifT 

M.irch  4.  \99A 

Take  notice  that  on  March  2.  1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  certain  revised  tariff 
sheets,  which  tariff  sheets  are 
enumerated  in  Appendix  A  to  the  filing. 
The  profjosed  effective  date  of  the 
attached  tariff  sheets  is  April  1,  1994. 

TGPL  states  that  the  instant  filing  is 
submitted  pursuant  to  section  41  of  the 
General  Terms  and  Conditions  of 
TGPL's  FERC  Gas  Tariff  which  provides 
that  TGPL  will  file  to  reflect  net  changes 
in  the  Transmission  Electric  Power 
(TEP)  rates  30  davs  prior  to  each  TEP 
Annual  Period  beginning  April  1.  TGPL 
states  that  in  Appendix  B  to  the  filing 
are  workpapers  supporting  the 
derivation  of  the  revised  TEP  rales 
reflected  on  the  tariff  sheets  included 
therein. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AH  such  motions  or  protests  should  be 
filed  on  or  before  March  11,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
lhe  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc  94-5526  Filed  3-9-94;  8:45  am] 

B4LLWG  CODE  «717-01-l»l 

[Docket  No.  RP94-1 64-000] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

March  4. 1994. 

Take  notice  that  on  March  1.  1994. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  revised  tariff  sheets 
whicii  reflect  an  increase  in  rates. 
Trunkline  requests  an  effective  date  of 
April  1.  1994. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  the 
provisions  of  section  4  of  the  Natural 
Gas  Act  and  in  compliance  with  Article 
V  of  the  Stipulation  and  Agreement 
(Settlement)  dated  January  25, 1993,  as 
approved  by  Comraission  letter  order 
dated  February  24,  1993  in  Docket  No. 
RP92-165-O06. 

Trunkline  further  states  that  the  rate 
changes  proposed  are  necessary  in  light 
of  the  current  and  projected  cost  of  . 
operations — S179.5  million — as  well  as 
changes  in  the  projected  demands  on 
and  use  of  the  Trunkline  system. 

In  addition,  Trunkline  states  that  also 
included  in  this  filing  are  certain 
changes — largely  in  the  nature  of 
clarification.s — to  certain  provisions  of 
various  transportation  rate  schedules 
and  the  tariffs  General  Terms  and 
Conditions  are  proposed  in  this  filing, 
as  set  forth  in  the  revised  tariff  sheets 
submitted  and  as  detailed  in  the 
Statement  of  the  Nature,  Reasons  and 
Basis  for  the  Changes. 

Trunkline  requests  waiver  of  any 
provisions  of  the  Commission's 
Regulations  which  may  be  necessary  to 
make  the  tariff  sheets  and  rates  provided 
for  herein  effective. 

TrunkUne  states  that  copies  of  tJie  rate 
filing  or  summary  version  thereof  are 
being  served  on  all  jurisdictional 
cu,stomers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  protests 
should  be  filed  on  or  before  March  11, 
1994.  Protests  will  be  considered  by  the 


Commissicm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
[FR  Doc.  94-5510  Filed  3-^94;  845  am] 

BILUNQ  CODE  e717-01-M 


[Docket  No.  nP93-167-001] 

Trunkline  Gas  Co.;  Compliance 
Changes  in  FERC  Gas  Tariff 

March  4.  1994. 

Take  notice  that  on  March  1, 1994, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  revised  tariff  sheets  attached  to  the 
fihng  as  Appendices  A  and  B.  Trunkline 
proposes  that  the.se  revised  tariff  sheets 
become  effective  September  1, 1993  and 
November  1,  1993,  re.spectively. 

Trunkline  states  that  the 
Commission's  February  2.  1994.  Order 
requires  Trunkline  to  modif>'  the  tariff 
language  contained  in  section  27(B), 
Stranded  Costs,  of  its  CTcneral  Terms 
and  Conditions  to:  (1)  Clarify  that  both 
rate  increases  and  decreases  and  credits 
will  be  included  as  part  of  the  true-up 
mechanism;  (2)  provide  for  credits  and 
refunds  to  interruptible  shippers:  and 
(3)  extend  the  recovery  period  to  the 
length  of  the  longest  contract.  Trunkline 
states  that  the  tariff  sheets  submitted 
herewith  conform  to  those  Commission 
requirement";. 

Trunkline  further  states  that  it  has 
served  a  copy  of  the  filing  on  its 
jurisdictional  customers,  affected  state 
commissions  and  parties  to  the 
proceeding  in  the  above-referenced 
docket  number. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  March  11,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary: 

(FR  Doc.  94-5514  Filed  3-9-94;  8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  No.  TM94-4-30-000] 

Trunkllne  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

March  4.  1994. 

Take  notice  that  on  March  1,  1994, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets,  with 
a  proposed  effective  date  of  April  1, 
1994: 

Third  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  7 
Third  Revised  Sheet  No.  8 
Third  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  10 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Trunkline"s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  and  also 
complies  with  the  Commission's  Orders 
dated  March  2,  1993  and  August  4,  1993 
in  Docket  Nos.  RP89-1 60-000  and 
RP92-165-000,  directing  Trunkline  to 
use  an  "additive  zone"  approach  for 
transportation  rates  and  fuel 
reimbursement  percentages. 

Trunkline  further  states  that  the 
revised  tariff  sheets  filed  herewith 
reflect:  (1)  The  following  decreases  to 
the  Current  Fuel  Reimbursement 
Percentages,  pursuant  to  section  22.3, 
(0.78%)  (Field  Zone  to  Zone  2),  (0.63%) 
(Field  Zone  to  Zone  1),  (0.20%)  (Field 
zone  onlv),  (0.65%)  (Zone  1  to  Zone  2), 
(0.50%)  (Zone  1  only)  and  (0.22%) 
(Zone  2  only);  and  (2)  no  change  in  the 
Annual  Fuel  Reimbursement  Surcharge, 
pursuant  to  section  22.4, 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all 
jurisdictional  transportation  customers 
and  affected  states  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  11,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sen'e  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 
IFR  Doc.  94-5523  Filed  3-9-94;  8:45  am] 

BILLING  CODE  «717-0t-M 

[Docket  No.  RP94-161-000] 

U-T  Offshore  System;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4,  1994. 

Take  notice  that  on  March  1,  1994,  U- 
T  Offshore  System  (U-TOS)  filed, 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  for  a  general  increase  in  its 
transportation  rates,  proposing  an 
effective  date  of  April  1,  1994. 

According  to  the  filing,  U-TOS 
attributes  the  need  for  an  increase  in 
rates  primarily  to  declining  levels  of 
firm  service  contracts  and  to  changes  in 
the  mix  of  the  firm  and  interruptible 
volumes  that  make  up  its  system 
throughput.  U-TOS  also  states  that  its 
filed  cost  of  service  is  substantially  the 
same  as  its  cost  of  service  in  its  pending 
rate  case  in  Docket  Nos.  RP93-61-000, 
ctal. 

U-TOS  states  that,  based  upon 
volumes  transported  during  the  base 
period,  as  adjusted,  the  proposed  rates 
will  result  in  an  increase  in  annual 
revenues  to  U-TOS  of  approximately 
Sl.O  million  when  compared  to  the 
annual  revenues  generated  by  presently 
approved  SFV  compliance  rates,  subject 
to  refund,  in  Docket  No.  RS92-88. 

U-TOS  requests  the  removal  of  the 
100%  load  factor  rate  design  condition 
for  designing  its  rate,  which  was 
imposed  in  Docket  Nos.  CP76-118,  et  al. 

U-TOS  also  proposes  to  remove  from 
its  tariff  the  90/10  interruptible  revenue 
crediting  provision  that  was  imposed  in 
Docket  No.  RS92-88-000. 

U-TOS  states  that  copies  of  the  filing 
have  been  served  on  all  affected 
shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures,  18  CFR 
385.211,  385.214.  All  protests  and 
motions  to  intervene  should  be  filed  on 
or  before  March  11,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  )r.. 
Acting  Secretary. 
[FR  Doc.  94-5508  Filed  3-9-94;  8:45  am) 

BILUNG  CODE  <717-01-M 

[Docket  No.  TQ94-2-35-000] 
West  Texas  Gas,  Inc.;  Filing 

March  4,  1994. 

Take  notice  that  on  March  1.  1994. 
West  Texas  Gas.  Inc.  (WTG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Tenth  Revised 
Sheet  No.  4,  proposed  to  be  effective 
April  1,  1994. 

WTG  states  that  this  tariff  sheet  and 
the  accompanying  explanatory 
schedules  constitute  WTG's  quarterly 
PGA  filing  submitted  in  accordance 
with  the  Commission's  purchased  gas 
adjustments  regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatnrv  Commission. 
825  North  Capitol  Stn>n.'NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385  211  and  3HS.214. 
All  such  motions  or  protects  should  be 
filed  on  or  before  March  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  acrtion  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  moti_on  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secn-tary. 
IFR  Doc.  94-5518  Filed  3-9-94:  8:45  arrj 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4847-6) 

Public  Water  Supply  Supervision 
Program  Revision  tor  the  State  of 
Tennessee 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 
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summary:  Notice  is  hereby  given  that 
ttu'  Stat«  of  Tennessee  is  revising  its 
npproved  State  Fi.blic  Water  Supply 
Supervision  Primacy  Program, 
Tennessee  has  adopted  drinking  water 
regulations  for  the  Phase  V  (Volatile 
Organic  Chemicals  (VOC).  Synthetic 
Organic  Chemicals  (SOC).  and  Inorganic 
Chemicals  (IOC))  Rule.  EPA  has 
determined  that  this  set  of  State 
program  revisions  is  no  less  stringent 
than  the  con-e.-^ponding  Federal 
regulations.  Therefore.  EPA  has 
tentatively  decided  to  approve  this  State 
program  revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  April  11. 
1994  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
April  11.  1Q94.  a  pubhc  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  April  11.  1994. 

Anv  request  for  a  public  hearing  shall 
include  the  following: 

(1)  The  name,  address,  and  telephone 
HLimber  of  the  individual,  organization, 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and 

(.1)  The  signature  of  the  individual 
making  the  request,  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
ot.her  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  All  do<  uments  relating  to 
li-.is  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday. 
at  tlie  following  offices; 

State  of  Tennessee,  Department  of 
Environment  and  Conservation. 
Division  of  Water  Supply.  6th  Floor. 
L&C  Tower.  401  Church'Street. 
Nashville.  Tennessee  37243-1549. 

Environmental  Protection  Agency, 
Region  IV.  34.5  Courlland  Street.  NE., 
.-\tianta.  Georgia  30365. 
FOR  FURTHER  WFORMATtON  CONTACT: 
Philip  H.  Vorsdtz.  l.tA.  K.-gion  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913.  (FAX)  (404)  347-1798). 

.Authority:  (Sec.  1413  of  the  Safe  Drinking 
\Vdt<-r  Aa.'as  amended  (1986).  and  40  CTR 


142. 10  of  the  Natiooal  Primar)'  Drinking 
Water  Regulations). 

Dated;  February  17. 1994. 
Don  Guinyard, 

Acting  Regional  Administrator.  EPA.  Region 
IV. 
(PR  D<k;.  94-5425  Filed  3-9-94;  8:45  am) 

BILLING  CODE  5560-60-F 


[FRL-^»S48-2] 

Michigan:  Final  Partial  Program 
Determination  of  Adequacy  of  State 
Municipal  Solid  Waste  Landfill  Permit 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

partial  program  adequacy  for  Michigan's 

application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCPu\).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
.small  quantity  generator  waste  will 
complv  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency 
(USEPA)  to  determine  whether  Slates 
have  adequate  permit  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
detenninations.  The  USEPA  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule  (STIR) 
that  will  provide  procedures  by  which 
the  USEPA  will  approve,  or  partially 
approve.  State/Tribal  landfill  permit 
programs.  The  Agency  intends  to 
approve  adequate  State/Tribal  MSWLF 
permit  programs  as  final  applications 
are  submitted.  Thus,  these  approvals  are 
not  dependent  on  final  promulgation  of 
the  STIR.  Prior  to  promulgation  of  the 
STIR,  adequacy  determinations  will  be 
made  based  on  the  statutory  authorities 
and  requirements.  In  addition.  States/ 
Tribes  may  use  the  draft  STIR  as  an  aid 
in  interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  40  CFR  part  258  to  the 
extent  the  State/Tribal  permit  program 
allows  such  flexibility.  The  USEPA 


notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facilitv.  the  revised  Federal 
MSWLF  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Michigan  applied  for  a  partial 
program  determination  of  adequacy 
under  section  4005  of  RCRA.  The 
USEPA  reviewed  Micliigan's 
application  and  made  a  tentative 
determination  of  adequacy  for  those 
portions  of  the  State's  MSWLF  permit 
program  that  are  adequate  to  ensure 
compliance  with  the  revised  Federal 
MSWLF  Criteria.  After  consideration  of 
all  comments  received,  the  USEPA  is 
today  issuing  a  final  determmalion  for 
those  portions  of  the  State's  program 
that  are  adequate.  The  State  plans  to 
revise  the  remainder  of  its  permit 
program  to  ensure  complete  compliance 
with  the  revised  Federal  MSWLF 
Criteria,  and  gain  full  program  approval. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Michigan  shall  be  effective 
on  March  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
USEPA  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
Attn:  Mr.  Andrew  Tschampa,  mailcode 
HRP-«I.  telephone  (312)  886-0976. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9.  1991,  the  USEPA 
promulgated  revised  Criteria  for 
MSWLFs  (40  CFR  part  258).  Subtitle  D 
of  the  Resource  Conservation  and 
Recovery'  Act  (RCRA).  as  amended  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  requires 
States  to  develop  permitting  programs  to 
ensure  that  MSWLFs  comply  with  the 
revi.sed  Federal  Criteria  under  part  258. 
Subtitle  D  also  requires  in  section  4005 
that  the  USEPA  determine  the  adequacy 
of  State  MSWLF  pennit  programs  to 
ensure  compliance  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

USEPA  intends  to  propose  in  STIR  to 
allow  partial  approvals  if: 

(1)  The  Regional  .■Xdmini.strator 
determines  that  the  State/Tribal  permit 
program  largely  meets  the  requirements 
for  ensuring  compliance  with  40  CFR 
part  258; 

(2)  Changes  to  a  limited,  narrow 
part(s)  of  the  State/Tribal  program  are 
needed  to  meet  these  requirements:  and 
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(3)  Provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CFR  part  258. 

The  requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  that  take  effect  will  be  fully 
workable  and  leave  no  significant  gaps 
in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR  rule. 
Consequently,  USEPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria's  fiexibility  for  those 
portions  of  the  program  that  have  been 
approved.  Federal  rules  covering  any 
portion  of  a  State/Tribe's  program  that 
have  not  received  USEPA's  approval 
apply  directly  to  owners  and  operators. 

As  provided  in  the  revised  Federal 
Criteria,  USEPA's  national  Subtitle  D 
standards  took  effect  on  October  9, 
1993.  On  October  1,  1993,  the  USEPA 
published  a  final  ruling  which  modified 
the  effective  date  of  the  landfill  criteria 
for  certain  classifications  of  landfills  (58 
FR  51536).  Thus,  for  certain  small 
landfills  that  accept  less  than  100  tons 
of  waste  per  day,  the  Federal  landfill 
criteria  will  not  be  effective  until  April 
9,  1994,  instead  of  October  9.  1993. 
Consequently,  any  portions  of  the 
revised  Federal  MSVVLF  Criteria  which 
are  not  included  in  a  State/Tribal 
MSWLF  program  by  October  9.  1993, 
would  apply  directly  to  owners  and 
operators  of  large  MSWLFs,  and 
portions  not  included  by  April  9,  1994, 
would  apply  directly  to  owners  and 
operators  of  certain  small  MSWLFs.  The 
exact  classifications  of  landfills  and 
details  on  the  effective  date  extensions 
are  contained  in  the  final  rule.  See  58 
FR  51536  (October  1,  1993). 

The  USEPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005(c)(1)(C)  of  RCRA.  The  USEPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  adequate  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 


new  and  existing  MSWLFs  that  are 
technically  comparable  to  USEIPA's 
revised  MSWLF  Criteria.  Next,  the 
State/Tribe  must  have  the  authority  to 
issue  a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  must  also  provide  for  public 
participation  in  permit  issuance  and 
enforcement,  as  required  in  section 
7004(b)  of  RCRA.  Finally,  the  USEPA 
believes  that  the  State/Tribe  must  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  that  fails  to  comply  with  an 
approved  MSVVLF  program 

The  USEPA  Regional  offices  will 
determine  whether  a  State/Tribe  has 
submitted  an  "adequate"  program  based 
on  the  interpretation  outlined  above. 
The  USEPA  plans  to  provide  more 
specific  criteria  for  this  evaluation  when 
it  proposes  the  STIR.  The  USEPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSVVLF  permit  program  before  it  gives 
full  approval  to  a  MSVVLF  program.  The 
USEPA  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSVVLF 
permit  programs.  The  USEPA  notes  that 
it  intends  to  propose  to  make 
submission  of  a  schedule  mandatory  in 
the  STIR. 

B.  State  of  Michigan 

On  October  6, 1993,  Michigan 
submitted  an  application  to  obtain  a 
partial  program  adequacy  determination 
for  the  State's  MSWLF  permit  program. 
On  December  22,  1993,  the  USEPA 
published  a  tentative  determination  of 
partial  program  adequacy  for  the 
Michigan  program.  Further  background 
information  on  the  tentative 
determination  appears  in  58  FR  67786 
(December  22,  1993).  In  its  application. 
Michigan  demonstrated  that  the  State's 
permit  program  adequately  meets  the 
general  requirements,  location 
restrictions,  operating  criteria,  design 
criteria,  groundwater  monitoring  and 
corrective  action  requirements,  and 
closure  and  post-closure  care 
requirements  in  the  revised  Federal 
Criteria.  The  State's  existing  permit 
program  will  ensure  full  compliance 
with  all  of  the  revised  Federal  Criteria 
except  the  provisions  in  40  CFR 
258.53(b)  which  ban  the  field-filtering  of 
groundwater  samples,  and  financial 
assurance  requirements  found  in  40  CFR 
258.70. 

Michigan  demonstrated  that  the 
State's  MSVVLF  permit  program  has  the 
authority  to  issue  permits  incorporating 
the  requirements  of  the  revised  Federal 


Criteria  for  all  MSWLFs  in  the  State. 
The  USEPA  determined  that  Michigan's 
permit  program  contains  provisions  for 
public  participation,  compliance 
monitoring,  and  enforcement. 

Michigan's  permitting  process 
includes  a  procedure  for  ensuring  that 
public  comments  made  during  review  of 
MSVVLF  permit  applications  and 
corrective  action  remedy  selection  are 
considered.  The  procedures  require  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  to  notify  a 
municipality  and  its  residents  of  the 
receipt  of  a  permit  application  for  a 
proposed  MSWLF  facility  or  plans  to 
select  a  corrective  action  remedy.  The 
public  is  notified  through  a  local 
newspaper  of  the  opportunity  to  request 
a  public  hearing  on  a  proposed  facility 
or  remedy  if  there  is  significant  interest. 
In  addition,  the  MDNR  ensures  that  all 
permit  and  license  documents  are 
available  for  public  review  and 
comment.  Formal  notification  of  a 
decision  is  made  to  a  municipality  with 
an  explanation  of  the  reasons  for  the 
decision  within  10  days  after  the  final 
decision  is  made. 

Along  wnth  the  tentative 
determination,  the  USEPA  announced 
the  availability  of  the  application  for 
public  comment  and  a  public  hearing  on 
the  application.  A  45-day  public 
comment  period  was  held  until 
February  4,  1994.  In  this  notice  of 
tentative  determination,  the  USEPA 
announced  that  a  public  hearing  would 
be  held  if  a  sufficient  number  of  people 
requested  a  hearing.  The  .^gency 
received  several  public  comment  letters 
in  response  to  the  tentative 
determination.  No  requests  for  a  public 
hearing  were  received,  therefore,  a 
hearing  was  not  held. 

C.  Public  Comment 

The  USEPA  received  several  public 
comments  concerning  the  tentative 
determination  of  partial  program 
adequacy  for  Michigan's  MSVVLF  permit 
program. 

Four  commenters  requested  that 
USEPA  consider  and  include  several 
recommendations  in  the  determination 
of  adequacy  for  Michigan's  MSVVLF 
permit  program.  These 
recommendations  included  the 
following  operating  criteria,  design 
standards,  and  location  restrictions: 

1.  Mandatory  weight  scales  at  all 
MSWLFs. 

2.  Mandatory  primary  and  secondary 
liners  (double  composite)  and  leachate 
collection  systems  for  all  MSWLFs. 

3.  Mandatory  set-back  distances  of  1- 
2  miles  from  a  residential  drinking 
water  well  or  inland  lake  or  stream,  and 
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5  miles  from  a  Great  Lake,  including 
Lake  St.  Clair,  for  ail  new  MSVVLFs. 

4.  MandatoPr'  50-foot  isolation 
distance  from  the  uppermost  aquifer  for 
all  new  MSWLFs. 

The  revised  Federal  Criteria  contain 
minimum  requirements  for  municipal 
solid  waste  landfills.  The  USEFA 
encourages  States  to  consider  local 
conditions  and  circumstances  in 
adopting  requirements  that  are  equal  to 
or  more  stringent  than  the  revised 
Federal  Criteria.  As  a  result,  certain 
portions  of  the  Michigan  MSWLF 
program  are  already  more  stringent  than 
the  Federal  Criteria.  However,  the 
USEPA  does  not  have  the  authority  to 
require  States  to  adopt  additional 
requirements  well  beyond  the  minimum 
standards  set  forth  in  40  CFR  part  258. 
During  the  MSWLF  permitting  process 
in  Michigan,  opportunities  are  provided 
for  public  input  into  the  siting  and 
development  of  permit  conditions  for  all 
MSWLF  sites.  The  USEFA  encourages 
concerned  citizens  to  actively 
participate  in  the  planning  and 
development  of  solid  waste 
management  facilities  early  in  the 
permitting  process.  As  discussed  in  the 
previous  section,  the  State's  permitting 
process  is  designed  to  facilitate  the 
consideration  of  site-specific  comments 
and  suggestions  (1-4  above)  during  the 
early  planning  stages  of  MSWLF 
facilities. 

One  commenter  suggested  that  the 
USEPA  should  grant  full  approval  to  the 
groundwater  sampling  and  analysis 
portion  of  Michigan's  application, 
because  the  State  allows  filtered 
groundwater  samples  for  metals 
analyses.  The  revised  Federal  Criteria 
require  unfiltered  groundwater  samples 
to  be  used  in  laboratory  analysis. 
Currently.  Michigan  requires  field- 
filtering  for  groundwater  samples  that 
are  to  be  analyzed  for  metals  unless  the 
Director  of  MDNR  determines  field- 
filtering  is  not  appropriate.  The  USEPA 
intends  to  revisit  this  i.ssue  during  a 
proposed  rulemaking.  If  the  USEPA 
detennines  the  ban  should  be  upheld. 
Michigan  will  be  required  to  come  into 
compliance  with  the  provisions  of  40 
CFR  258.53fb).  In  the  meantime,  the 
State  will  not  be  given  approval  of  this 
requirement. 

One  commenter  requested  that  the 
provisions  for  the  em.ergency  disposal  of 
materials  posing  a  threat  or  nuisance  to 
the  public  or  the  environment  be 
removed  from  the  Michigan  MSWLF 
permit  program.  Discussions  with  the 
State  indicated  that  this  provision  has 
not  been  used  to  date  and  is  intended 
only  for  extremely  fimited  situations  in 
which  the  Director  of  the  MDNR  is 
petitioned  and  must  specifically  grant 


approval  for  the  activity.  The  USEPA  is 
satisfied  that  the  existence  or  use  of  this 
provision  does  not  undermine  the 
effectiveness  of  Michigan's  program. 

One  commenter  suggested  that  the 
reintroduction  of  leachate  back  into  any 
MSWLF  unit,  as  currently  allowable 
under  Michigan  rules,  be  prohibited. 
The  USEPA  notes  that  the  revised 
Federal  Criteria  allow  for  the 
reintroduction  of  leachate  or  gas 
condensate  derived  from  a  MSWLF  unit 
in  40  CFR  258.28.  The  revised  Federal 
Criteria  require  that  MSWLF  units  in 
which  leachate  or  gas  condensate  is 
recirculated  must  be  designed  with  a 
composite  liner  and  leachate  collection 
system.  In  addition,  Michigan  rules 
require  that  the  Director  of  the  MDNR 
must  specifically  approve  a  plan  for  the 
recirculation  of  any  liquids  derived 
from  the  MSWLF  unit  in  an  operating 
license  for  the  facility. 

Several  commenters  requested  that 
owners  and  operators  of  MSWLFs 
should  be  required  to  maintain  a 
perpetual  care  fund  for  post-closure  care 
and  corrective  action  for  as  long  as  the 
waste  poses  a  risk  to  the  environment. 
Michigan  did  not  apply  for  approval  of 
financial  assurance  requirements  in  its 
application  for  partial  program 
approval.  This  matter  will  be  addressed 
when  Michigan  applies  for  full  program 
approval.  Interested  parties  concerned 
with  financial  assurance  requirements 
for  MSVVLFs  are  encouraged  to 
participate  in  the  upcoming  legislative 
or  regulatory  action  currently  under 
consideration  by  the  MDNR  on  this 
issue. 

As  a  State/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
Federal  MSWLF  Criteria,  unapproved 
portions  of  a  partially  approved  MSWLF 
permit  program  may  be  approved  by  the 
USEPA.  The  State/tribe  may  submit  an 
amended  application  for  review  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria  as  for  the  initial 
application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  ponion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  for  a  period  of  30  days.  This 
adequacy  determination  will  become 
effective  sixty  (60)  days  following 
publication  if  no  adverse  comments  are 
received.  If  USEPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  public  comments. 

To  ensure  compliance  with  all  of  the 
revised  Federal  Criteria.  Michigan  needs 
to  adopt  the  financial  assurance 


requirements  of  40  CFR  258.70.  If  the 
Agency  upholds  the  l)an  on  field- 
filtering,  the  State  will  be  required  to 
come  into  compliance  with  the 
provisions  of  40  CFR  258.53(b). 

Michigan  plans  to  complete  any 
revisions  and  amendments  to  its 
MSWLF  permit  program  by  October 
1995.  Michigan  began  the  process  of 
revising  financial  assurance 
requirements  by  issuing  draft  revisions 
for  comment  on  August  11,  1993. 
Comments  on  the  initial  draft  have  been 
received  and  a  second  draft  is  currently 
being  compiled.  To  allow  the  State  to 
begin  exercising  some  of  the  flexibility 
allowed  in  States/Tribes  with  adequate 
permit  programs,  the  USEPA  is 
approving  those  portions  of  Michigan's 
program  that  are  ready  for  action  today. 

The  USEPA  cautions  Michigan  that  it 
currently  plans  to  propose  in  the  STIR 
that  all  partial  approvals  will  expire  in 
October  1995  for  States/Tribes  that  have 
not  received  final  approval  for  all 
provisions  of  40  CFR  part  258  unless  the 
State/Tribe  can  demonstrate  to  the 
Regional  Administrator  that  it  has 
sufficient  cause  for  not  meeting  the 
deadline.  If  the  Regional  Administrator 
believes  sufficient  cause  exists,  the 
expiration  date  may  be  extended.  The 
extension  and  new  expiration  date 
would  be  published  in  the  Federal 
Register.  Expiration  of  a  partial 
approval  would  mean  that  the  Federal 
Criteria  would  apply,  and  the  fiexibility 
provided  for  approved  States/Tribes  by 
the  Federal  Criteria  would  no  longer  be 
available  in  the  State/Tribe.  The  USEPA 
urges  Michigan  to  work  diligently  to 
make  the  necessary  revisions  to  those 
portions  of  its  permit  program  that  are 
not  being  proposed  for  approval  today. 

D.  Decision 

After  reviewing  the  public  comments. 
I  conclude  that  Michigan's  application 
for  partial  program  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly.  Michigan  is 
granted  a  partial  program  determination 
of  adequacy  for  the  following  areas  of  its 
municipal  solid  waste  permit  program: 

1.  General  requirements,  definitions, 
and  consideration  of  other  Federal  laws 
(40  CFR  258.1.  258.2.  and  238.3); 

2.  Location  restrictions  for  airport 
safety,  fioodplains,  wetlands,  fault 
areas,  seismic  impact  zones,  unstable 
areas,  and  closure  of  existing  units  (40 
CFR  258.10.  258.11,  258.12,  258,13, 
258.14,  258.15,  and  258.16); 

3.  Operating  criteria  for  excluding 
hazardous  waste,  daily  cover  material, 
disease  vector  control,  explosive  gases 
control,  air  criteria,  access  restrictions, 
run-on/run-off  control  systems,  surface 


Federal  Register  /  Vol.  59,  No.  47  /  Thursday,  March  10,  1994  /  Notices 


11271 


water  requirements,  liquids  restrictions, 
and  recordkeeping  requirements  (40 
CFR  258.20,  258.21,  258.22,  258.23, 
258.24,  258.25,  258.26,  258.27,  258.28, 
and  258.29); 

4.  Design  criteria  (40  CFR  258.40); 

5.  Groundwater  monitoring 
applicability,  systems,  detection 
monitoring,  assessment  monitoring 
program,  assessment  of  corrective 
measures,  selection  of  remedy,  and 
implementation  requirements  (40  CFR 
258.50,  258.51,  258.54,  258.55.  258.56. 
258.57,  and  258.58);  and 

6.  Closure  and  post-clo.sure  care 
requirements  (40  CFR  258.60  and 
258.61). 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provision  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  Criteria 
independent  of  any  State/Tribal 
enforrrni'Tit  program.  As  the  USEPA 
explaint  J  in  the  preamble  to  the  revised 
Federal  Criteria,  the  USEPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  an  approved  State/Tribe 
program  should  be  considered  to  be  in 
compliance  with  the  revised  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9.  1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  The  USEPA  believes  it 
has  good  cause  under  section  553(d)  of 
the  Administrative  Procedures  Act,  5 
U.S.C.  553(d),  to  put  this  action  into 
effect  less  than  30  days  after  publication 
in  the  Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
approved  portions  of  the  State's 
program  are  already  in  effect  as  a  matter 
of  State  law.  The  USEPA 's  action  today 
does  not  impose  any  new  requirements 
with  which  the  regulated  community 
must  begin  to  comply.  Nor  do  these 
requirements  become  enforceable  by  the 
USEPA  as  Federal  law.  Consequently, 
the  USEPA  finds  that  it  does  not  need 
to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 


entities.  This  action,  therefore,  does  not 
require  a  rt^ulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  March  3, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  94-5612  Filed  3-9-94;  8:45  am] 

BILUNQ  CODE  M60-6O-F 

[FRL-4847-2] 

Massachusetts  Marine  Sanitation 
Device  Standard;  Receipt  of  Petition 

Notice  is  hereby  given  that  a  petition 
has  been  received  from  the  State  of 
Massachusetts  requesting  a 
determination  by  the  Regional 
Administrator,  Environmental 
Protection  Agency,  pursuant  to  section 
312(0(3)  of  Public  Law  92-500  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4,  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
Waquoit  Bay  and  its  tributaries  and  salt 
ponds  that  border  the  Towns  of 
Falmouth  and  Mashpee,  within  the 
State  of  Massachusetts  to  qualify  as  a 
"No  Discharge  Area". 

The  State  of  Massachusetts  has 
certified  that  there  are  two  pump-out 
facilities  available  to  service  vessels  in 
Waquoit  Bay. 

One  pump-out  facility  is  located  at 
the  Edward's  Boat  Yard  on  the  Childs 
River  in  Falmouth.  The  Edward's  Boat 
Yard  has  48  slips,  11  used  for  ser\'ice 
and  37  for  seasonal  rental.  In  addition, 
there  are  8  moorings.  All  mooring  and 
slip  users  sign  an  anti-pollution  contract 
with  the  Edward's  Boat  Yard.  Public 
washrooms  are  available  and  the  pump- 
out  unit  can  also  service  porta-potties. 
The  hours  of  operation  are  seven  days 
a  week  from  8  a.m.  to  4:30  p.m.  during 
the  summer  season  from  Memorial  Day 
through  Columbus  Day.  Tlie  rest  of  the 
year  the  pump-out  facility  is  operated 
Monday  through  Friday  from  8  a.m. 
until  4:30  p.m.  with  Saturday  service 
provided  from  mid  April  to  Memorial 
Day  and  from  Columbus  Day  to  mid 
November  between  8  am.  until  noon.  A 
$5.00  fee  is  charged  for  use.  Depth 
limits  access  at  the  Edward's  Boat  Yard 
to  vessels  which  draw  3  feet  or  less  at 
low  tide. 

A  second  pump-out  facility  will  be 
established  nt  the  Little  River  Boat  Yard 
on  Seconsett  Island  in  Mashpee.  The 
Little  River  Boat  Yard  has 
approximately  25  slips.  64  racks  for 


boats  and  no  moorings.  The  Little  River 
Boat  Yard  is  expecting  to  provide 
"floating  pump-out  service"  during  the 
summer  months  to  all  boats  in  Waquoit 
Bay  by  mounting  the  equipment  on  a 
boat.  The  pump-out  facility  will  be 
operated  upon  request  during  the 
regular  business  hours  of  the  Little  River 
which  is  seven  days  a  week  from  7  a.m. 
to  7  p.m.  in  the  Summer  Season 
(Memorial  Day  through  Columbus  Day). 
Business  hours  for  the  rest  of  the  year 
are  Monday  through  Friday  from  8  a.m. 
until  4:30  p.m.  A  $5.00  fee  per  pump- 
out  is  expected  to  be  charged  for  use. 
During  the  summer  season,  the  floating 
pump-out  system  will  make  a  scheduled 
round  of  Waquoit  Bay  to  provide 
"floating  pump-out  service"  to  moored 
boats  throughout  the  bay  including 
transient  boats  located  along  the  shores 
of  Washburn  Island.  It  is  estimated  that 
this  floating  pump-out  run  will  take 
between  1  and  2  hours  depending  on 
the  number  of  boats  requiring  the 
service.  Mariners  will  be  able  to  contact 
the  operator  by  marine  radio  or  visible 
signal  to  request  a  pump-out.  The 
remainder  of  the  time,  the  facility  will 
be  docked  at  the  Little  River  Boat  Yard 
where  pump-out  service  will  be 
provided  for  any  boats  wishing  to  use  it. 
The  floating  pump-out  facility  will  be 
able  to  service  all  areas  of  the  bay. 

All  pump-out  waste  will  be  stored  in 
a  2000  gallon  licensed  tight  tank  at  the 
Edwards  Boat  Yard.  A  licensed  hauler 
will  remove  the  waste  and  dispose  of  it 
in  tho  Falmouth  Sewage  Treatment 
Plant  v.'hich  is  approved  by  the 
Massiithusetts  Department  of 
Environmental  Protection  to  receive 
bo.3t  waste. 

Rc.roational  boating  is  a  predominant 
use  during  the  summer  months  with 
mooring  areas  covering  substantial 
portions  of  the  bay  and  its  tributaries 
and  ponds.  Marinas  are  found  along  the 
Childs  and  Little  River  and  docks  Une 
the  h.iy's  tributaries  and  salt  ponds. 
Curruntly,  there  are  an  estimated  2610 
boats  in  Waquoit  Bay  and  its  tributaries 
and  salt  ponds  with  approximately  570 
boats  having  some  type  of  Marine 
Sanitation  Device  (MSD)  based  on  their 
si^e  c  la.ssification.  Waquoit  Bay  is  931 
acres  in  size  with  a  watershed  of 
approximately  20  square  miles. 

Comments  and  views  regarding  this 
request  for  action  may  be  filed  on  or 
before  April  4, 1994.  Such 
communications,  or  requests  for 
information  or  a  copy  of  the  applicant's 
petition,  should  be  addressed  to  Janet  C. 
Labonte,  U.S.  Environmental  Protection 
Agency — Region  I,  Marine  and  Estuarine 
Protection  section  (WQE).  [FK  Federal 
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Building,  Boston.  MA,  02203 
Telephone:  617/565-3550. 

Ddted  March  1,  1994. 
Harley  Laing, 
Acing  Regional  Administrator. 


A.— Pump-Out  Facility  Table 


Manna  locations 

NufT*er  pump-out  units 

Hours 

Draft  limitations 

Fee 

Edwards  Boatyard,   Inc..    1209   E.   Falmoutti  Hwy. 

(Rt.   28),   E.   Falmouth,   MA   02536,   (508)   54&- 

2216.  Channel  09  VHF-FM. 
Little  River  Boat  Yard,  Inc.,  Seconsett  Island,  Mastv 

pee.    MA   02549,    (508)   548-3511.   Channel   09 

VHF-FM. 

1  Stationary  

1  Mnhilp 

8  an>-4:30  pm  Daily  

7  an>-7  om  Dailv  

3  or  less  at  low  tide  

S5. 
5 

fFR  Doc  94-5424  Filed  3-9-94.  845  am] 

BILUNG  COO£  &i60-5<M> 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  infoimation 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board] 
under  0MB  delegated  authority,  as  per 
5  CFR  1320,9  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public), 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Gary  Waxman.  0MB  Desk  Officer  (202- 
395-7340),  Office  of  Information  and 
Rev^ulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20^01. 

Final  approval  under  0MB  delegated 
authority  the  extension,  without 
revision,  of  the  following  report(s): 

1.  Beport  title:  HMD.ALoan  Application 

Register 

.-^Sf^nrv  form  number:  HMDA/LAR 

0MB  Docket  number:  7100-0247 

Frt-quency:  Annual 

Br'portem:  Depository  institutions  and 

other  lenders  covered  by  the  Federal 

Reserve  Board's  Regulation  C 

Annual  reporting  hours:  114,840 

Estimated  average  hours  per  response: 

200  for  state  member  banks;  160  for 

mortgage  banking  subsidiaries 

Sumher  of  respondents:  507  state 

member  banks;  84  mortgage  banking 

subsidiaries 

Small  businesses  are  not  affected. 

General  description  of  report:  This 

information  collection  is  mandatory  (12 


U.S.C.  280-2810;  12  CFR  part  203)  and 
is  not  given  confidential  treatment. 

The  Federal  Reserve  Board's 
Regulation  C  implements  HMDA;  it 
requires  depository  institutions  and 
other  covered  lenders  to  report 
information  each  year  that  shows  a 
geographic  breakdown  of  their 
residential  mortgage  applications,  and 
loans  made  and  purchased. 
2.  Report  title:  Tne  Quarterly  Gasoline 
Company  Report 
Agency  form  number:  FR  2580 
OMB  Docket  number:  7100-0009 
Frequency:  Quarterly 
Reporters:  Gasoline  Companies 
Annua/  reporting  hours:  6 
Estimated  average  hours  per  response: 
0.15 

Number  of  respondents:  10 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  263.  461,  and  353  et  seq.)  and  is 
given  confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (b)(4)). 

This  report  is  used  to  collect 
information  on  outstanding  balances  on 
retail  credit  card  accounts  at  gasoline 
companies. 

Final  approval  under  O.MB  delegated 
authority  the  extension,  with  revision, 
of  the  following  report(s): 

1.  Report  title:  The  Monthly  Commercial 
Bank  Report  on  Consumer  Credit 
Agency  Jorm  number:  FR  2571 
OMB  Docket  number:  7100-0080 
Frequency:  Monthly 
Reporters:  Commercial  banks 
Annual  reporting  hours:  2,880 
Estimated  average  hours  per  response: 
0.6 

Number  of  respondents:  400 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  255(a)  and  248(a)(2))  and  is  given 
confidential  treatment  under  the 
Freedom  oflnformation  Act  (5  U.S.C. 
552(b)(4)). 


This  report  is  used  to  collect 
information  on  consumer  loans 
outstanding  at  the  domestic  offices  of  a 
sample  of  400  commercial  banks. 
2.  Report  title:  The  Quarterly  Report  of 
Interest  Rates  on  Selected  Direct 
Consumer  Installment  Loans 
Agency  form  number:  FR  2835 
OMB  Docket  number:  7100-0085 
Frequency:  Quarterly 
Reporters:  Commercial  Banks 
Annual  reporting  hours:  105 
Estimated  average  hours  per  response: 
0.15 

Number  of  respondents:  175 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S  C.  248(a)(2))  and  is  not  given 
confidential  treatment. 

This  report  collects  the  "most 
common"  rate  charged  at  a  sample  of 
175  commercial  banks  on  two  types  of 
consumer  loans:  auto  loans  and  closed- 
end  personal  loans. 

Final  approval  under  O.NfB  delegated 
authority  the  implementation  of  the 
following  report: 

1.  Report  title:  The  Quarterly  Report  of 
Credit  Card  Interest  Rates 
Agencv  form  number:  FR  2835a 
OMB  Docket  number:  7100-0085 
Frequency:  Quarterly 
Reporters:  Commercial  banks 
Annual  reporting  hours:  300 
Estimated  average  hours  per  response: 
.50 

Number  of  respondents:  150 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  under  the 
Freedom  oflnformation  Act  (5  U.S.C. 
552(b)(4)). 

This  new  report  would  collect 
information  on  two  measures  of  credit 
card  interest  rates  from  a  sample  of  150 
depository  institutions.  The  data  would 
be  viewed  as  representative  of  interest 
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rates  at  all  banks  by  including  all  large 
issuers  and  an  appropriate  sampling  of 
other  issuers. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  4,  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-5464  Filed  3-9-94;  8:45  am| 

BILLING  CODE  621(W)1-F 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FIR  11] 

Federal  Travel  Regulation; 
Subsistence  Expense  Payment 
Options  for  Attendance  at  a 
Conference 

AGENCY:  Federal  Supply  Ser\-ice,  GSA. 
action:  Notice  of  bulletin. 

summary:  The  attached  bulletin  clarifies 
subsistence  expense  payment  options 
available  under  the  Federal  Travel 
Regulation  (FTR)  (41  CFR  chapters  301- 
304)  to  agencies  planning,  or 
authorizing  attendance  at,  a  conference. 
This  information  v^'ill  assist  agencies  in 
minimizing  overall  conference  costs  in 
the  prevailing  seasonal  per  diem  rate 
environment. 

EFFECTIVE  DATE:  This  bulletin  is  effective 
January  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  A.  Tucker.  General  Services 
Administration,  Transportation 
Management  Division  (FBX). 
Washington,  DC  20406.  telephone  703- 
30.5-574.S. 

SUPPLEMENTARY  INFORMATION:  Areas 
with  seasonal  variations  in  lodging  rates 
may  offer  cost  effective  choices  for 
conferences,  especially  during  the  off- 
season. Avoiding  them  because  of  their 
resort  connotations  without 
consideration  of  overall  conference 
costs  is  not  prudent  policy.  Moreover, 
contracts  negotiated  by  Federal  agencies 
before  implementation  of  new  off- 
season per  diem  rates  on  January  1, 
1994  (FTR  Amendm.ent  34  (58  FR 
67950,  Dec.  22,  1993)).  should  not 
automatically  be  terminated.  If  the  total 
conference  cost  still  is  less  than  the 
alternatives,  pavmient  of  actual 
subsistence  expenses  at  a  rate  up  to  150 
percent  of  the  applicable  maximum  per 
diem  rate  for  the  area  may  be  authorized 
for  attendees.  The  attached  GSA 
Bulletin  FTR  11  clarifies  fiscally 
responsible  methods  of  planning 
conferences  and  handling  subsistence 
expense  payments. 


Dated:  March  3.  1994. 
Allan  W.  Ber«s, 

Assistant  Commissioner.  Transportation  and 
Property  Management. 

Attachment 

ATTACHMENT 

[GSA  Bulletin  FTR  11] 

March  3, 1994 

To:  Heads  of  Federal  agencies 
Subject:  Subsistence  expense  payment 
options  for  attendance  at  a  conference. 

1.  Purpose.  This  bulletin  informs 
agencies  of  subsistence  expense 
payment  options  available  under  the 
Federal  Travel  Regulation  (FTR)  (41 
CFR  chapters  301-304)  to  agencies 
planning,  or  authorizing  attendance  at, 
a  conference.  This  information  will 
assist  agencies  in  minimizing  overall 
conference  costs  in  the  prevailing 
seasonal  per  diem  rate  environment. 

2.  Background.  The  General  Services 
Administration  (GSA)  recognizes  that 
resort  areas  may  offer  attractive  options 
for  conference  business  when  overall 
conference  costs  are  considered, 
especially  during  the  off-season.  The 
FTR  in  Amendment  32  (58  FR  58234, 
Oct.  29, 1993)  instructs  agencies  in 

§  301-16. 4(a)  to  avail  themselves  of 
such  cost  savings  opportunities.  GSA 
issued  FTR  Amendment  32  to 
implement  that  portion  of  President 
Clinton's  February  10,  1993, 
memorandum  requiring  Heads  of 
agencies  to  exercise  strict  fiscal 
responsibility  when  selecting  a 
conference  site.  The  Office  of 
Management  and  Budget  (0MB) 
amplified  the  President's  direction  in 
0MB  Bulletin  No.  93-11,  issued  April 
19,  1993,  requiring  agencies  to  select 
conference  sites  that  minimize 
conference  costs.  Additionally,  GSA 
issued  FTR  Amendment  34  (58  FR 
67950,  Dec.  22,  1993)  implementing 
seasonal  locality  per  diem  rates  effective 
January  1,  1994.  Agencies  are 
responsible  for  diligently  planning  and 
managing  conferences  to  effectively 
control  associated  subsistence  costs. 

3.  Reimbursement  of  subsistence 
expenses  for  conference  attendance. 

a.  GSA's  implementation  of  seasonal 
locality  per  diem  rates  in  FTR 
Amendment  34  may  have  significantly 
affected  conference  commitments 
agencies  entered  into  prior  to  the 
January  1,  1994,  effective  date  of  the 
new  amendment.  For  conferences 
scheduled  in  an  area  where  the  per 
diem  rate  was  lowered,  if  appears  some 
agencies  assume  their  only  recourse  is 
to  cancel  their  plans  and  move  the 
conference  to  a  new  site.  While  in  some 
cases  this  may  be  the  prudent  choice. 


the  same  careful  analysis  of  overall 
conference  costs  required  by  the  FTR  in 
the  initial  planning  phase  should  be 
undertaken  before  any  final  decision  is 
made  about  changing  the  conference 
site. 

b.  If  a  formal  contract  has  been  signed, 
its  terms  should  dictate  what  happens 
in  the  event  of  a  per  diem  rate  change. 
In  those  cases  where  a  fixed  rate  has 
been  established,  the  costs  of 
termination  (if  any)  and  the  overall  cost 
of  shifting  the  conference  to  a  new  site 
should  be  considered  before  any  final 
decision  is  made. 

c.  It  may  be  that  payment  of  an 
employee's  actual  subsistence  expenses 
for  conference  attendance  in  a  particular 
locality,  in  an  amount  up  to  150  percent 
of  the  appropriate  maximum  per  diem 
rate  for  the  area,  would  result  in  lower 
overall  costs  to  the  Government  than 
payment  of  per  diem  expenses  for  the 
employee  to  attend  a  conference 
scheduled  in  a  locality  with  a  higher  per 
diem  rate.  If  no  other  practical 
alternative  is  available,  it  would  be 
prudent  management  for  the  agency  to 
negotiate  the  best  possible  deal  and. 
where  appropriate,  to  authorize  or 
approve  payment  of  actual  subsistence 
expenses  in  accordance  with  FTR  §§ 
301-8.3  and  301-16.4. 

4.  Expiration  date.  This  bulletin 
expires  on  March  3,  1995. 

5.  For  further  information  contact. 
Larry  A.  Tucker,  General  Services 
Administration,  Transportation 
Management  Division  (FBX), 
Washington.  DC  20406,  telephone  703- 
305-5745. 

By  delegation  of  the  Commissioner. 
Federal  Supply  Ser\'ice. 
Allan  W.  Be'res, 

Assistant  Commissioner.  Transportation  and 
Property  Management. 

|FR  Doc.  94-54  56  Filed  3-9-94;  8:45  ami 
BILLING  CODE  6820-24F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Strengthening  Community  Supports 
for  Youth  Development 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation, 

HHS. 

ACTION:  Request  for  applications  to 

implement  a  strategy  for  strengthening 

community  supports  for  youth 

development. 

SUMMARY:  The  Department  wishes  to 
participate  in  a  demonstration  and 
evaluation  of  a  long-term  community 
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dfvelopnifiit  process  in  behalf  of  at-risk 
youth  in  3-5  communities  with  the 
majority  of  funding  being  provided  by 
charitable  foundations.  We  estimate  that 
the  scope  and  level  of  effort  will  require 
up  to  five  years  to  accomplish  and  will 
cost  approximately  $3-5  million  for  the 
first  24-30  months  of  work.  Only  one 
grant  of  $100,000  per  year  for  five  years 
will  be  awarded. 

CLOSING  DATES:  The  closing  date  for 
submitting  an  application  is  May  9. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grants  Officer.  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
Department  of  Health  and  Human 
.Services,  200  Independence  Avenue. 
SW  .  room  405F.  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201,  Phone 
(202)  690-8794. 

Part  I.  Background 

The  Department  has  been 
participating  in  a  broadly-based 
interdepartmental  working  group  and 
intemally  reviewing  its  program  and 
policy  options  to  find  ways  of 
addressing  the  problems  of  teen  crime 
and  violence,  teen  parenthood,  and 
other  bamers  to  a  successful  transition 
to  adulthood.  These  discussions  have 
been  conducted  in  multidimensional 
context.  Teen  violence  has  been 
described  a  top  public  health  problem. 
The  number  of  homicides  and  serious 
injuries  because  of  violence  among 
teenager  has  reached  pandemic  levels  in 
some  communities.  For  example, 
adolescents  are  2Vi  times  more  likely  to 
be  victims  of  violent  crimes  than  those 
over  age  20.  Homicide  is  the  second 
leading  cause  of  death  for  all  youth  ages 
1 5-24  and  is  the  leading  cause  of  death 
for  African-American  youth  in  this  age 
group.  Welfare  reform  discussions  have 
al.so  highlighted  the  importance  of 
preventing  teen  pregnancies.  Finally  the 
need  to  ensure  that  young  people  enter 
adulthood  with  competitive  and 
marketable  job  skills  in  an  era  of  global 
economic  competition  has  never  been 
greater. 

At  the  same  time  that  these  problems 
of  youth  are  engaging  the  urgent 
attention  of  this  Department,  we  are  also 
concerned  about  avoiding  the  mistakes 
of  past  programs  and  initiatives.  The 
lessons  of  the  past  point  to  the  need  to 
seek  comprehensive,  community-based 
family-centered  solutions  for  today's 
problems.  Many  of  the  problems  of  poor 
children  and  poor  families  are 
inseparable  from  the  conditions  of  their 
communities.  Individual  issues  of  drug 
abuse,  delinquency,  school  failure,  teen 
pregnancy,  and  .so  on.  cannot  be 
addressed  unless  llie  community 


poverty,  violence,  deterioration,  and 
hopelessness  that  breeds  these  problems 
are  also  addressed.  Any  attempt  to 
address  these  problems  by  working  with 
youth  in  isolation  from  their  families 
and  communities  will  fail  in  the  long 
term.  While  short  term  gains  can  be 
achieved  and  a  few  individuals  can  be 
"rescued"  through  high  quality  youth- 
focused  intensive  services,  the  core 
problems  will  not  be  addressed.  These 
programs  will  never  have  enough 
resources  to  reach  all  the  youth  or  even 
a  majority  of  the  youth  who  need  help. 
We  must  begin  devising  policies  and 
programs  that  respond  not  just  to 
problems,  not  just  individuals,  not  just 
families,  but  to  whole  communities  as 
the  client  and  subject  of  our  concern. 
Large  numbers  of  youth  will  not 
succeed  until  the  environment  within  a 
local  community  supports  positive 
youth  development  and  a  sufficiently 
strong  social  infrastructure  exists  to 
provide  special  help  to  those  youth  who 
deed  it. 

The  empowerment-zone  and 
enterprise-community  legislation 
enacted  by  Congress  in  August,  1993 
encourages  the  development  of  more 
comprehensive,  coordinated,  and 
integrated  approaches  to  serving  low- 
income  communities.  While  it  is  an 
opportunity  to  develop  new  and  more 
local  systems  of  human  services — ones 
that  are  flexible,  family  focused,  and 
community  based,  it  is  also  an 
opportunity  to  realign  the  allocation  of 
resources  and  accountability  and 
develop  new  decision-making 
institutions  which  are  in  and  of  the 
communities  they  serve.  Ideally,  these 
broad-based  community-level  governing 
bodies  would  assume  control  and 
responsibility  for  dozens  of  separate 
special-purpose  programs  designed  to 
address  problems  as  if  they  were  not 
interconnected.  Accomplishing  such 
fundamental  structural  changes  will 
take  years  of  effort  and  require  repeated 
attempts.  The  scope  of  the  task  includes 
redefining  the  roles  of  the  existing 
bureaucracies,  renewal  of  the 
competencies  of  the  helping 
professions,  and  the  development  of 
new  measures  and  new  tools  for 
assuring  accountability  for  positive 
outcomes. 

The  Department  wishes  to  contribute 
to  the  process  of  building  the  capacities 
and  infrastructure  necessary  for 
development  of  such  community  based 
programs,  especially  in  the  area  of  youth 
services.  However  it  does  not  have 
funding  for  an  independent  effort  at  this 
time.  Therefore  it  wishes  to  participate 
in  an  existing  project  as  a  first  step  in 
developing  its  own  agenda  for  positive 
youth  development. 


Part  11.  Required  Characteristics  of  a 
Qualifying  Demonstration  Project 

A.  Demonstrations  in  Multiple  Sites 

The  applicant  should  be  prepared  to 
conduct  a  minimum  of  five 
demonstration  projects  in 
geographically  separate  communities. 
The  process  of  collaboration  with  each 
local  community  will  respect  the 
flexibility  and  uniqueness  that  each 
community  requires,  while  ensuring 
that  the  results  of  local  development 
decisions  reflert  a  coherent  theory  built 
on  the  best  knowledge  and  evidence 
available.  This  approach  consciou-sly 
avoids  assigning  specific 
responsibilities  to  specific  institutions. 
These  would  vary  according  to  the 
capacities  and  strengths  of  each 
community.  But  the  need  for  all  key 
youth-ser\'ing  institutions — the  schools, 
voluntary  organizations,  community- 
based  agencies,  employers — to  be 
actively  involved  and  supportive  of 
changes  in  current  practices  if 
necessary,  is  critical. 

B.  Foundation  Support  for 
Demonstrations 

The  applicant  must  demonstrate 
sufficient  financial  support  from  private 
philanthropic  foundations  to  carry  out 
at  least  the  first  two  years  of  the  project. 
Written  evidence  of  the  commitment  of 
financial  resources  from  the  major 
participants  must  be  included  with  the 
application. 

C.  Focus  on  "Cere  Concepts" 

The  design  and  implementation  of  a 
long-term  youth  development  initiative 
should  be  focused  around  a  small 
number  of  substantive  core  concepts. 
These  "core  concepts"  are  to  be  derived 
from  theory  and  research  on  how 
adolescents  learn,  on  what  motivates 
them,  and  on  what  socialization 
practices  most  effectively  promote  their 
healthy  development. 

These  core  concepts  should  not 
attempt  to  meet  all  of  a  youth's  needs, 
but  rather  represent  hard  choices  about 
what  supports  and  opportunities  are 
critical  to  successful  adolescence  and 
transition  to  ecxmomic  self-sufficiency, 
are  likely  to  be  absent  in  most  resource 
poor  neighborhoods,  and  are  within  the 
influence  of  .social  policy.  They  should 
represent  a  hypothesis  about  the 
threshold  content  of  social 
infrastructure  necessary  to  secure 
positive  teenage  development  and  a 
successful  transition  to  adulthood,  for  a 
substantial  number  of  youth  who  would 
otherwise  not  succeed. 
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D  Continuity  From  Early  Adolescence 
Through  Early  Adulthood 

Most  of  the  current  programs  provide 
for  only  time-limited  interventions,  e.g.. 
special  classes,  summer  camps  or 
specific  problem-solving  activities,  e.g., 
homelessness,  pregnancy  counseling.  To 
borrow  an  analogy  from  the  field  of 
medical  practice,  most  programs  are 
akin  to  attempts  at  inoculations  for 
communicable  disease  or  emergency 
room  treatment.  There  have  been  very 
few  programs  that  attempt  to  provide 
continuity  of  support  and  opportunity 
through  the  whole  period  of  transition 
from  early  adolescence  to  early 
adulthood.  Few  yet  have  attempted  to 
make  support  and  mentoring  of  youth  a 
conscious  part  of  community  social 
infrastructure.  Applicants  should 
discuss  whether  continuous  youth 
supports  are  necessary  for  positive  adult 
outcomes  and  whether  these  supports 
can  be  organized  on  a  community  le"yel. 

E.  Support  for  Local  Projects 

Previous  experience  in  multisitie 
demonstrations  and  replications  also 
indicates  the  importance  of  providing  to 
local  initiatives  certain  kinds  of  support 
and  assistance  that  local  resources  can 
rarely  afford.  Thus  an  applicant  must 
demonstrate  the  ability  to  carry  out  or 
manage  the  following  activities  and 
rcles  to  support  local  operations: 

*  The  identification  of  and  training  in  the 
use  of  "best  practice"  materials,  curricula 
and  training  packages  to  provide  content  and 
boost  local  staff  capacity  in  carr>'ing  out  the 
five  core  concepts; 

*  The  development  and  installation  of  an 
information  system  to  assist  in  local 
decision-making,  and  provision  of  training  in 
its  installation  and  operation: 

*  Financial  support  for  sites  to  implement 
core  concept  innovations  that  current  public 
funding  streams  do  not  support; 

*  Support  in  securing  local  private 
resources  necessary  for  staffing  the  local 
governance  mechanism;  and 

*  Assignment  to  each  site  of  a  staff 
member  or  consultant  with  substantial 
experience  in  multi-institution  youth 
initiatives,  to  act  as  a  sounding-board  and 
broker  on  local  issues,  and  provide  a 
perspective  independent  of  any  specific  local 
interest. 

These  functions  are,  in  our  experience, 
important  to  building  local  capacity  for 
effective  and  institutionalized  changes  in 
practice. 

F.  Community  Empowenvent 

In  each  community  an  organization 
which  is  representative  of  both  public 
and  private  sectors  and  a  variety  of 
interests  will  be  needed  to  direct  the 
planning  and  implementation  of  the 
youth  services  project.  The  applicant 
should  describe  how  it  envisions  the 
size  and  different  levels  within  these 


organizations,  the  kinds  of 
representation  that  will  be  needed,  the 
level  at  which  local  community  leaders 
will  be  involved  in  the  project  and  the 
efforts  that  will  be  made  to  involve  the 
youth  themselves  in  meaningful  roles. 

G.  Evaluation 

Each  applicant  must  provide  for  an 
independent  evaluation  of  the  process 
of  implementation  itself.  It  is  this 
process  evaluation  which  will  provide 
lessons  for  other  communities. 

The  implementation  evaluation 
should  be  conducted  by  an  independent 
evaluation  team  of  researchers 
experienced  in  process  evaluations, 
implementation  studies,  case  studies, 
and  other  field  approaches.  The 
evaluation  should  focus  on  describing 
both  the  anticipated  and  the 
unanticipated  processes  of  the 
implementation  of  the  core  concept 
strategy.  The  purpose  of  the 
documentation  and  analysis  of 
unanticipated  implementation  issues  is 
not  to  derive  a  judgment  about  the 
original  plans,  but  rather  to  develop  a 
better  understanding  of  the  factors 
affecting  implementation  and  to  derive 
lessons  for  wider-scale  application. 

Some  questions  to  consider  include: 

What  factors  influence  the  success  or 
failure  of  collaborative  attempts  to 
develop  community  based  service 
delivery  mechanisms? 

These  factors  should  include 
environmental  conditions  of  hisforic:al 
experience  and  political  climate, 
membership  characteristics  including 
the  degree  to  which  members  represent 
their  community  and  the  influence  of 
shared  or  different  cultural  norms  and 
values,  factors  related  to  decision 
making  process  and  structure,  factors 
related  to  communication,  factors 
related  to  goals  and  purpose,  and  factors 
related  to  available  resources  such  as 
skilled  leadership,  funding,  and  skilled 
staff. 

What  are  the  appropriate  intermediate 
measures  of  progress  toward  becoming  a 
positive  environment  for  youth 
development?  How  will  we  know  that 
conditions  are  improving? 

Does  collaboration  on  the  community 
level  reduce  or  eliminate  the  barriers  to 
service  commonly  found  in  categorical 
funding?  Do  more  youth  and  a  greater 
diversity  of  youth  receive  services? 
What  opportunities  are  presented  by 
coordination  of  funding  streams  at  the 
community  level?  What  problems 
encountered?  Does  this  result  in 
increased  funding  or  volume  of  services 
for  youth? 

What  are  the  core  or  essential  services 
that  must  be  in  place  in  a 
comprehensive  program?  Do  programs 


have  to  offer  health,  education, 
recreation,  employment  services? 
Should  comprehensive  programs 
attempt  to  address  problems  directly, 
e.g.,  pregnancy  prevention  and  options 
counseling,  substance  abuse  prevention 
and  referrals. 

Part  III.  Organization  of.Xpplicalions — 

Outline  of  Narrative  Description 

An  application  must  contain  the 
required  Federal  forms  and  a  narrative 
description  of  proposed  project.  All 
pages  of  the  narrative  should  be 
numbered  consecutively.  Each  applicant 
must  present  their  responses  to  the 
"Required  Characteristics  of  a 
Qualifying  Demonstration  Project" 
delineated  in  part  II  within  the  structure 
presented  below. 

A.  Abstract 

Provide  a  one- page  summary  of  the 
proposed  project. 

B.  Goals,  Objectives  and  Need  for  the 
Project 

Include  a  brief  overview  which 
describes  the  need  for  the  proposed 
project,  justifies  the  approach  to  be 
taken,  and  identifies  any  theoretical  or 
empirical  basis  for  the  approach 
proposed  along  with  appropriate 
supporting  citations  of  the  pertinent 
professional  literature.  Present  the  goals 
of  the  implementation  effort  and  related 
objectives  in  observable  terms.  These 
goals  and  objectives  should  be  used  in 
the  development  of  the  evaluation 
section. 

C.  Strate(;ic  Plan 

Provide  a  description  of  how  the 
proposed  demonstration  project  will  be 
implemented.  It  will  be  helpful  if 
specific  steps  and  milestones  can  be 
presented  in  the  form  of  a  series  of  Gnntt 
or  PERT  charts. 

D.  Evaluation 

Describe  the  level  of  effort  and  the 
resources  that  will  be  devoted  to  an 
independent  evaluation  of  the  project. 

E.  Organizational  Capacity 

Briefly  describe  the  applicant's 
organizational  capabilities  and 
experience  in  conducting  demonstration 
projects  or  programs  involving  local 
government,  education,  health,  or 
human  service  agencies.  Identify  the  kev 
staff  who  are  expected  to  t  arry  out  the 
demonstration  project  and  provide  a 
curriculum  vitae  for  each  person. 

F.  Budget 

Submit  a  request  for  federal  funds 
using  Standard  Form  424A  and  provivio 
a  proposed  budget  using  the  categorii"- 
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listed  on  this  form.  Documentation  must 
be  included  which  substantiates  the 
existence  of  a  commitment  by  one  or 
more  private  philanthropic  foundations 
to  provide  at  least  S3  million  for 
implementation  of  the  demonstration 
project. 

Fart  IV.  Receipt  and  Processing  of 
Applications 

A.  Deadline  for  Submitting  of 
Applications 

The  closing  date  for  submittal  of 
applications  undt^r  this  announcement 
is  May  9. 1994.  Applications  must  be 
postmarked  or  hand  delivered  to  the 
application  receipt  point  no  later  than  5 
p.m.  on  the  closing  date.  Applications 
which  do  not  meet  the  deadline  are 
disqualified  and  will  not  be  considered 
farther.  DHHS  will  send  a  letter  to  this 
effect  to  each  late  applicant. 

An  application  will  be  considered  as 
m.eeting  the  deadline  if  it  is  either:  (1) 
Received  at,  or  hand-delivered  to.  the 
mailing  address  on  or  before  the  due 
date,  or  (2)  postmarked  before  midnight 
of  the  deadline  date  and  received  in 
time  to  be  considered  during  the 
competitive  review  process. 

Hand-delivered  applications  will  be 
accepted  Monday  through  Friday, 
e.xcluding  federal  holidays  during  the 
working  hours  of  9  a.m.  to  5  p.m.  in  the 
lobby  of  the  Hubert  H.  Humphrey 
building  located  at  200  Independence 
Avenue,  SVV.  in  Washington,  DC.  When 
hand-delivering  an  application,  call 
690-8794  from  the  lobby  for  pick  up.  A 
staff  person  will  be  available  to  receive 
applications. 

When  mailing  applications, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  LIPS, 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  provide 
proof  of  m.ailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

DHHS  reserves  the  right  to  extend  the 
deadline  for  all  proposals  due  to  acts  of 
God,  such  as  floods,  hurricanes,  or 
earthquakes;  or  if  there  is  a  widespread 
disruption  of  the  mail;  or  if  DHHS 
determines  a  deadline  extension  to  be  in 
the  best  interest  of  the  government. 
However,  DHHS  will  not  waive  or 
ixtend  the  deadline  for  any  applicant 
i;nless  the  deadline  is  waived  or 
I  xtended  for  all  applicants. 


B.  Initial  Screening 
Applications  will  be  initially  screened 

for  compliance  with  the  timeliness, 
completeness,  and  cost-sharing 
requirements.  If  judged  in  compliance, 
the  application  then  will  be  reviewed  by 
government  personnel,  augmented  by 
outside  exf)erts  where  appropriate. 
Three  (3)  copies  of  each  application  are 
required.  Applicants  are  encouraged  to 
send  an  additional  three  (3)  copies  of 
their  application  to  ease  processing,  but 
applicants  will  not  be  penalized  if  these 
extra  copies  are  not  included.  There  is 
no  limitation  on  the  length  of  the 
narrative;  however  extraneous  materials 
such  as  videotap's  and  brochures 
should  not  be  included  and  will  not  be 
reviewed. 

C.  Review  Process  and  Evaluation 
Criteria 

Applications  will  be  evaluated  by  a 
panel  of  reviewers  according  to  the 
criteria  set  forth  below.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application.  The  relative  weights  are 
shown  in  parentheses. 

1.  Goals,  Objectives,  and  Need  for 
Assistance  (10  points) 

Are  the  goals  and  objectives  presented 
in  observable,  measurable  terms,  and 
how  well  do  they  reflect  the  specific 
program  requirements  delineated  in  the 
grant  announcement? 

2.  Project  Design  and  Approach  (30 
points) 

Is  the  plan  reasonable?  Are  the 
activities  listed  for  each  objective 
sufficiently  detailed  to  ensure 
successful,  timely  implementation?  Do 
they  demonstrate  an  adequate  level  of 
understanding  by  the  applicant  of  the 
practical  problems  involved  in 
executing  such  a  complex  project?  Is 
there  substantive  evidence  that  the 
advisory  board  and  local  community 
will  be  substantively  involved  in  the 
project? 

3.  Evaluation  (10  points) 

Docs  the  applicant  propose  an 
independent  evaluation  of  the 
implementation  process?  Does  the 
applicant  demonstrate  an  understanding 
of  the  practical  difficulties  of  working 
with  an  independent  evaluator  and  a 
resolve  to  successfully  conduct  the 
evaluation? 

4.  Organizational  Capacity  (20  points) 

Does  the  organization(s)  have 
sufficient  experience  to  ensure  success? 
Is  the  collaborative  decision  making 
process  described  in  terms  that  assure 
accountability  to  the  communities  and 


families  to  be  served?  Are  the  number 
and  type  of  staff  positions  sufficient  to 
achieve  project  objectives? 

5.  Budget  (30  points) 

Is  the  proposed  budget  reasonable  and 
sufficient  to  ensure  implementation? 
Are  the  required  local  matching  funds 
being  provided  and  in  this  commitment 
reliable?  Are  funds  allocated  to  carry 
out  the  evaluation? 

Part  V.  Other  Notices  and  Requirements 

A.  Legislative  Authority 

The  authority  for  this  grant  is 
contained  in  section  1110  of  the  Social 
Security  Act  (42  U.S.C.  1310). 

B.  Applicable  Regulations 

1.  "Grants  Programs  Administered  by 
the  Office  of  this  Assistant  Secretary  for 
Planning  and  Evaluation"  (45  CFR  part 

63). 

2.  "Administration  of  Grants"  (45  CFR 

part  74). 

C.  Eligible  Applicants 

Any  agency  of  state  or  local 
government,  university  or  other  agency 
whether  organized  as  a  for-profit  or  as 
a  not-for-profit  corporation.  However 
for-profit  organizations  are  advised  that 
no  grant  funds  mav  be  paid  as  profit  to 
any  recipient  of  a  grant  or  subgrant. 
Profit  is  any  amount  in  excess  of 
allowable  direct  and  indirect  costs  of 
the  grantee. 

D.  Effective  Date  and  Duration 

1.  The  grants  awarded  pursuant  to 
this  announcement  are  expected  to  be 
made  on  or  about  June  1. 1994. 

2.  Projects  will  be  twelve  months  in 
duration  with  funding  for  the  second 
tlirough  the  fifth  year  subject  to  a 
determination  that  continued  support  is 
in  the  interest  of  the  government.  The 
grantee  may  be  required  to  provide  an 
updated  workplan  toward  the  end  of 
each  budget  period  prior  to  receiving 
funding  for  the  next  year. 

E.  Statement  of  Funds  Availability 

1.  Up  to  SlOO.OOO  is  available  for  one 

grant  to  be  awarded  in  Fiscal  Year  1994. 

2.  Nothing  in  this  application  should 
be  construed  as  committing  the 
Assistant  Secretary  to  make  any  award. 

F.  Reports 

The  grantee  must  submit  annual 
progress  reports  and  a  final  report.  The 
specific  format  and  content  for  these 
reports  will  be  provided  by  the  project 
officer. 

C.  Application  Instructions  and  Forms 

Copies  of  applications  should  be 
requested  from  and  submitted  to:  Grants 
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Officer,  Office  of  the  Assistant  Secretan,' 
for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Senices,  200  Independence  Avenue. 
S\V.,  room  405F,  Hubert  H.  Humphrey 
Building.  Washington,  DC  20201,  Phone 
(202)  690-8794.  Questions  concerning 
the  preceding  information  should  be 
submitted  to  the  Grants  Officer  at  the 
same  address. 

H.  Federal  Domestic  Assistance  Catalog 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

/.  State  Single  Point  of  Contact  (E.O. 
12372} 

DHHS  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  12372.  "Intergovernmental 
Review  of  Federal  Programs."  because  it 
is  a  program  that  is  national  in  scope 
and  does  not  directly  affect  State  and 
local  governments.  Applicants  are  not 
required  to  seek  intergovernmental 
review  of  their  applications  within  the 
constraints  of  E.O.  12372. 

Dated:  March  1. 1994. 

David  T.  EUwood, 

Assistant  Secretary-  for  Planning  and 
Evaluation. 

[PR  Doc.  94-5549  Filmi  3-9-94;  8:4S  am] 

BILLING  CODE  4110-60-M 


Administration  for  Children  and 
Families 

Agency  Information  for  Children  and 
Families 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  the  continued  use 
of  an  information  collection  titled: 
"Monthly  Flash  Report  of  Selected 
AFDC  Program  Data".  This  information 
collection  was  approved  under  OMB 
Number  0970-0071  for  use  through 
March  31.  1994. 

ADDRESSES:  Copies  of  this  information 
coUedion  request  may  be  obtained  from 
Edward  E.  Saunders,  Office  of 
Information  Systems  Management,  ACF, 
by  calling  (202)  205-7921. 

Written  comments  and  questions 
regarding  this  request  for  approval  for 
information  collection  should  be  sent 
directly  to: 

Laura  Oliven.  OMB  Desk  Officer  for  ACF. 
OMB  K(>ports  Management  Brancii.  New 
Executive  Office  Building,  room  3002.  725 
17th  Street.  NVV..  Washington.  DC  20503. 
(202)  395-7316. 


Information  on  Document 

Title:  Monthly  "Flash"  Report  of 
Selected  AFDC  Program  Data. 

OMB  Number:  0970-0071. 

Description:  The  authority  for  this 
information  collection  may  be  found  at 
section  402(a)(6),  Aid  to  Families  with 
Dependent  Children  (AFDC)  and  section 
1602  under  Title  XVI.  Aged.  Blind  and 
Disabled  (AABD)  of  the  Social  Security 
Act.  Aid  to  Families  with  Dependent 
Children  (AFDC)  is  the  nation's  largest 
financial  assistance  program  serving 
needy  families  with  dependent 
children.  AFDC's  mission  is  two-fold: 
first,  to  assist  families  with  dependent 
children  to  meet  an  immediate  financial 
need  and  second,  to  help  parents  in 
these  families  become  economically 
self-sufficient. 

Recent  caseload  and  expenditures 
statistics  for  Fiscal  Year  1992  show: 

AFDC  Caseload 

Average  No.  of  Monthly  Families, 
4.768.495. 

Average  No.  of  Monthly  Recipients. 
13.625,342. 

Benefit  Expenditures 

Total.  $21.9  billion. 

Average  Monthly  Benefits  (per 
Family),  $383.45. 

Average  Monthly  Benefits  (per 
Recipient).  $134.20. 

Form  ACF-3645  will  be  used  by  the 
States  to  provide  preliminary  monthly 
information  on  ser\'ices  provided  to 
AFDC  recipients  including:  numbers  of 
AFDC  families,  adults,  and  children 
receiving  cash  assistance,  the  number  of 
eligible  families  receiving  emergency 
assistance  payments,  temporary 
housing,  statistics  on  unemployment 
among  AFDC  parents,  and  caseload 
statistics,  including  the  AFDC- 
Unemployed  Parents  and  Basic 
segments  under  Title  IV-A  of  the  Social 
Security  Act. 

This  information  is  electronically 
forwarded  to  the  Office  of  Familv 
Assistance  where  it  is  analyzed  and 
circulated  to  key  ACF  headquarters  and 
regional  offices  staff.  DHHS 
administrative  and  budget  offices.  State 
welfare  departments,  OMB  and 
Congressional  committee  staffs.  This 
information  is  widely  used  for 
monitoring  AFDC  program  trends  and  is 
an  advance  indicator  of  program  activity 
and  costs. 

Annual  Number  of  Bespondents:  54. 
Annual  Frequency:  12. 
Average  Burden  Per  Response:  2. 
Total  Burden  Hours:  1,296. 


Dated;  Februar>-  25. 1994. 
Larry  Guerrero, 

Deputy  Director.  Office  of  Information  System 

Management. 

IFK  Doc.  94-5590  Filed  3-9-94;  8:45  ami 

BILUNG  CODE  4184-01-M 


Agency  Information  Collection  Under 
OMB  Review 

Under  the  provision  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  for  the 
continued  use  of  an  information 
collection  for  the  Office  of  Family 
Assistance.  This  information  collection 
titled:  "Statistical  Report  of  Recipients 
Under  Public  As.sistance  Program" 
(Form  ACF-3637)  was  approved  under 
OMB  control  number  0970-0008. 
ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Edward  E.  Saunders.  Office  of 
Information  Systems  Management, 
Administration  for  Children  and 
Families,  by  calling  (202)  205-7921. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to: 

Laura  Oliven.  OMB  Desk  Officer  for  ACF. 
OMB  Reports  Management  Branch,  New 
Executive  Office  Building,  room  3002,  725 
17th  Street.  NW..  Washington,  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Statistical  Report  on  Recipients 
Under  Public  Assistance  Programs 
(Form  ACF-3637). 

OMB  .Vo..  0970-0008. 

Description:  This  collection  of 
information  is  authorized  by  section 
402(a)(6)  of  the  Social  Security  Act 
which  requires  that  all  State  agencies 
administering  or  supervising  the 
administration  of  Federally-aided  public 
assistance  programs  under  Title  IV-A 
(AFDC)  of  the  Social  Security  Act 
provides  for  a  system  of  reporting  on  the 
administration  of  this  program. 
Furthermore,  the  Code  of  Federal 
Regulations  45  Public  Welfare,  section 
205.60  requires  that  "The  State  agencies 
administering  or  supervising  the 
administration  of  the  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
Job  Opportunities  and  Basic  Skills 
(JOBS)  programs  in  the  States,  and  the 
Adult  Assistance  programs  in  Guam, 
Puerto  Rico  and  Virgin  Islands  will 
maintain  or  supervise  the  maintenance 
of  records  necessary  for  the  proper  and 
efficient  operation  of  the  programs 
including  records  regarding 
applications,  determination  of 
eligibility.*   "   *  individual  records  are 
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kept  which  contain  pertinent  facts  about 
each  applicant  and  recipient  and 
include  information  as  to  the  date  of 
application  and  date  and  basis  of  its 
disposition;  and  basis  for  discontinuing 
assistance." 

Form  ACF-3637  is  designed  to 
compile  basic  monthly  information  and 
reports  the  information  on  a  quarterly 
basis  on  the  number  of  cases,  recipients, 
children  and  adults  for  both  the  AFDC 
Basic  (non-UP)  program  and  the 
unemployed  parent  program.  The  ACF- 
3637  is  also  used  to  compile 
information  on  Emergency  Assistance 
cases.  General  Assistance  cases  and 
recipients,  the  number  of  cases  and 
individuals  required  to  participate  in 
the  lOBS  program,  the  number  of 
children  receiving  Transitional  Child 
Care,  the  number  of  AFDC  recipients 
under  JOBS  sanctions,  and  the  number 
of  never-married  minor  families  and 
their  total  maintenance  assistance 
payments.  Guam,  Puerto  Rico  and  the 
Virgin  Islands  report  the  number  of 
recipients  in  each  of  their  adult 
programs  monthly. 

Annual  Numbpr  If  Respondents:  54. 

Annual  Frequency:  4. 

/Average  Burden  Hours:  34. 

Total  Burden  Hours:  7.344. 

Dated:  February  25.  1994. 
Larry  Guerrero. 

Deputy  Director.  Office  of  Information 
Systems  Management. 
|FR  Doc.  94-5591  Filed  3-9-94;  845  am] 

BILLING  CODE  4184-01-M 


Administration  on  Aging 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY;  .administration  on  Aging,  HHS. 

The  Administration  on  Aging  (AoA), 
Department  of  Health  and  Human 
Ser\  ices,  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

(1)  Title  of  Information  Collection: 
Program  Performance  Report,  Title  VI  of 
the  Older  Americans  Act  (Grants  to 
Native  Americans  for  Supportive  and 
Nutritional  Services); 

Type  of  Bequest:  Extension; 

Use:To  monitor  program  operations, 
growth  and  results  of  Title  VI  funded 
activities,  and  to  provide  information 
for  responses  to  inquiries; 

Frequency:  Semi-annually; 


Respondents:  Indian  Tribes  and 
Organizations  Serving  Native 
Hawaiians; 

Estimated  Number  of  Responses:  432; 

Total  Estimated  Burden  Hours:  648. 

(2)  Title  of  Information  Collection: 
Grants  for  State  and  Community 
Programs  on  Aging; 

Type  of  Request:  Extension  and 
Revision; 

Use:  To  implement  new  provisions  of 
the  Older  Americans  Act  which  require 
States  to  submit  their  intrastate  funding 
formulas  to  the  Assistant  Secretary  for 
Aging  for  approval,  rather  than  only  for 
review  and  comment; 

Frequency:  Annually,  or  every  two, 
three  or  four  years,  depending  on 
duration  of  State  plans; 

Respondents:  State  Agencies  on 
Aging; 

Estimated  Number  of  Responses:  1 1 ; 

Total  Estimated  Burden  Hours:  1618. 

(3)  Title  of  Information  Collection: 
State  Performance  Report:  Reporting 
Requirements  for  Titles  III  and  VII  of  the 
Older  Americans  Act; 

Type  of  Request:  Extension  and 
Revision; 

Use:  To  revise  an  existing  information 
collection  form  to  conform  to  the  newly- 
developed  National  Aging  Program 
Information  System  (NAPIS)  resulting 
from  amendments  to  the  Older 
Americans  Act  which  directed  the 
Administration  on  Aging  to  improve 
State  reporting  requirements; 

Frequency:  Annually; 

Respondents:  State  Agencies  on 
Aging; 

Estimated  Number  of  Responses:  57; 

Total  Estimated  Burden  Hours: 
294.861. 

(4)  Title  of  Information  Collection: 
Certification  of  Maintenance  of  Effort; 

Type  of  Request:  Extension; 

Use:  To  verify  the  amount  of  State 
expenditures  to  assure  that  States  are  in 
compliance  with  maintenance  of  effort 
requirements  under  the  Older 
Americans  Act; 

Frequency:  Annually; 

Respondents:  State  Agencies  on 
Aging; 

Estimated  Number  of  Responses:  57; 

Total  Estimated  Burden  Hours:  28.5. 

Additional  Information  or  Comments: 
Call  the  Executive  Secretariat  of  the 
Administration  on  Aging  on  (202)  260- 
0669  for  copies  of  the  clearance  request 
packages.  VVritfen  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address;  0MB 
Reports  Management  Branch,  Attention; 
Allison  Eydt,  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503. 


Dated:  March  4.  1994. 
William  F.  Benson, 
Deputy  Assistant  Secretary  for  Aging. 
(FR  Doc.  94-5462  Filed  3-9-94;  8:45  am) 

BILLING  CODE  41S0-04-M 


Centers  for  Disease  Control  and 
Prevention 

Fetal  Alcohol  Syndrome  (FAS)  Data 
Collaboration;  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  convene  the 
following  meeting  cosponsored  by  the 
Research  Society  on  Alcoholism  and  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism. 

Name:  Fetal  Alcohol  Syndrome  (FAS)  Data 
Collaboration  Meeting. 

Times  and  Dates:  8  a.m. -5:30  p.m..  March 
17.  1994.  8:30  a.m.-12:30  p.m..  March  18, 
1994. 

Place:  Atlanta  Marriott  Marquis  Hotel,  265 
Pcachtree  Center  Avenue,  Atlanta,  Georgia 
30303. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  primar>'  purpose  of  this 
meeting  is  to  promote  collaborative 
discu-ssions  about  current  issues  in  FAS, 
share  information,  and  identify  future 
collaborative  activities  among  institutions 
and  agencies  currently  involved  in  FAS 
research  and  program  development. 

Matters  to  be  Discussed:  Topics  to  be 
discussed  include  the  possibilities  of  data- 
sharing  among  researchers,  issues  in  case 
ascertainment  of  F.'XS,  FAS  case  definition 
and  screening,  and  frameworks  for  primary 
prevention  of  FAS. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Louise  Floyd.  Ph.D.,  Chief.  FAS  Prevention 
Section.  Developmental  Disabilities  Branch 
(F-15),  NCEH,  CDC,  4770  Buford  Highway. 
NE..  ChamblM,  Georgia,  30341,  telephone 
404/488-7370. 

Dated:  Marth  4,  1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
jFR  Doc.  94-5500  Filed  3-9-94;  8:45  am] 

BILLING  CODE  41&3-18-M 


Food  and  Drug  Administration 

[Docket  No.  94N-0022] 

Exxon  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Exxon  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  hydrogenated  cycled iene 
resins  as  a  component  of  poh'propylene 
homopolymor  or  a  copolymer  of 
propylene  and  ethylene  containing  not 
less  than  94  weight  percent  propylene 
for  use  in  contact  with  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  April  11,  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parkiawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
lulius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive  . 
petition  (FAP  4B4411)  has  been  filed  by 
Exxon  Chemical  Co..  P.O.  Box  241. 
Baton  Rouge,  LA  70821.  The  petition 
proposes  that  the  food  additive 
regulations  in  §  177.1520  Olefin 
poh-mers  (21  CFR  177.1520)  be 
amended  to  provide  for  the  safe  use  of 
hydrogenated  cyclodiene  resins  as  a 
component  of  polypropylene 
homopolymer  or  a  copolymer  of 
propylene  and  ethylene  containing  not 
less  than  94  weight  percent  propylene 
for  use  in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  -egulations  promulgated 
under  the  National  Environmental 
Policy  Act.  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
as!;essment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Intere.sted 
persons  may,  on  or  before  April  11. 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitied.  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on.  the 
petitioner's  environmental  assessment 


without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  March  1. 1994. 
L.  Robert  Lake, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  94-5450  Filed  3-9-94;  8:45  am] 

BILLING  CODE  4160-01-F 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Research  Priorities 
Sutxommittee  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Priorities  Subcommittee  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  March  11.  1994.  The  meeting 
will  take  place  from  1  p.m.  to  1:45  p.m. 
in  Room  3C05,  C-Wing.  Building  31, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892,  and  will  be  conducted  as  a 
telephone  conference  with  the  use  of  a 
speaker  phone. 

The  meeting,  which  will  be  open  to 
the  public  from  1  p.m.  to  1:20  p.m.,  is 
being  held  to  discuss  new  developments 
in  the  field  of  smell,  taste  and  touch 
since  the  National  Strategic  Research 
Plan  for  that  area  was  developed. 
Attendance  by  the  public  will  be  limited 
to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5, 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  from  1:20  p.m.  to 
adjournment  for  the  discussion  and 
recommendation  of  individuals  to  ser\e 
as  consultants  to  the  Research  Priorities 
Subcommittee.  This  discussion  could 
reveal  personal  information  concerning 
these  individuals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  Sulx;ommittee's 
meeting  and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies, 
Executive  Director,  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Board,  Building  31,  Room 
3C08,  National  Institutes  of  Health, 


Bethesda,  Maryland  20892,  (301)  402  - 
1129.  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Director  in 
advance  of  the  meeting. 

Due  to  technical  difficulties  during 
the  February  25,  1994,  meeting,  an 
additional  meeting  had  to  be  scheduled 
within  two  weeks  of  the  original 
meeting  to  complete  Subcommittee 
business. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders.) 

Dated:  March  4,  1994. 
Susan  K.  Feidman, 
Committee  Management  Officer.  NIH 
[FR  Doc.  94-5751  Filed  3-9-94;  8:45  am] 

BILLING  CODE  4140-C'-*< 


Prospective  Grant  of  Exclusive 
License:  Recombinant  Pseudomonas 
Exotoxin  Immunoconjugate 
Specifically  Directed  Against  the  Lewis 
Y  Antigen 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Services,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  license  in  the  United  Stales  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  Number  07/596,289 
entitled  "Antibodies  Specific  for 
Normal  Primate  Tissue.  Malignant 
Human  Cultured  Ceil  Lines  and  Human 
Tumors",  to  Boehringer  Mannheim 
Pharmaceutical  Corporation  having  a 
place  of  business  in  Rockville.  MD.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America.  This  notice  supersedes  and 
replaces  the  notice  contemplating  the 
grant  of  a  coexcliisive  license  to 
Boehringer  Mannheim  Pharmaceutical 
Corporation  and  NeoRX  which  was 
published  at  58  FR  38581  on  Julv  19, 
1993. 

The  prospective  exclusive  licen.se  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice.  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  licenses  would  not 
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be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  would  be  limited  to 
the  use  of  the  monoclonal  antibodies  of 
the  subject  invention  with  the 
recombinant  Pseudomonas  exotoxin  for 
targeting  the  Lewis  Y  antigen. 

The  present  invention  related  to  the 
monoclonal  antibodies  (M-Kb)  Bl,  B3, 
and  85.  Of  particular  importance  is  the 
MAb  83  of  this  invention,  which  shows 
strong  reactivity  with  the  Lewis  Y 
antigen  on  many  human  solid  tumors 
and  has  limited  reactivity  with  normal 
human  tissues.  MAb  83  reacts  strongly 
with  all  adenocarcinomas  of  the  colon 
and  75%  of  them  react  strongly  and 
homogeneously.  MAb  B3  has  also 
shown  similar  strong  reactivity  with 
other  gastrointestinal  malignancies  such 
as  esophageal  (80%)  and  gastric 
carcinomas  (75%);  MAb  B3  reacts 
strongly  %vith  approximately  70%  of 
adenocarcinomas  of  the  lung  and  also 
reacts  with  about  40%  of  squamous  cell 
carcinomas  of  the  lung  and  25%  of  large 
ceil  carcinomas.  MAb  83  reacts 
heterogeneously  with  707o  of  breast 
carcinomas  and  homogeneously  with 
about  65%  of  adenocarcinomas  of  the 
prostate  and  100%  of  transitional  cell 
carcinomas  of  the  bladder.  Several 
important  characteristics  of  Mj'\b  83 
make  it  an  ideal  candidate  for  further 
development  for  use  as  an  immunotoxin 
for  treatment  of  cancers;  (1)  Its  strong 
and  uniform  reactivity  with  many 
human  solid  carcinomas;  (2)  its  limited 
reactivity  with  normal  tissues;  (3)  the 
fact  that  similar  reactivity  is  found  in 
norma!  monkey  and  human  tissues 
(which  allow  for  performance  of 
perclinical  toxicology  studies  with 
predictive  value  for  a  clinical  trial;  and 
(4)  when  ( oupled  to  recombinant  forms 
of  Pseudomonas  exotoxin  lacking  the 
cell  binding  domain,  the  resulting 
immunotoxin  is  capable  of  killing  tumor 
cells  expressing  the  Lewis  Y  antigen  of 
their  surface,  indicating  that  the 
antibody/antigen  complex  is  readily 
i!i!prnali7,ed. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Daniel  R.  Passeri,  Office  of 
Terhnologv  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  A  signed 
Confidentiality  Agreement  will  be 
required  to  receive  copies  of  the  patent 
application.  Properly  filed  competing 
applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  contemplated  license. 
Onlv  written  comments  and/or 


application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  within  sixty  (60) 
days  of  this  notice  will  be  considered. 

Dated;  March  2, 1994. 
Donald  P.  Christoferson, 

Acting  Director.  Office  of  Technology 

Transfer. 

|FR  Doc.  94-5495  Filed  3-9-94;  8;45  ami 

BILLING  CODE  4140-01-M 


Prospective  Grant  of  Exclusive  and 
Co-Exclusive  Licenses:  In-Vivo 
Imaging  and  Radiotherapy  Targeting 
Antigens  Recognized  by  the  Bl,  B3 
and  85  Antibodies 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Services,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  limited  field  of  use 
exclusive  and  co-exclusive  licenses  in 
the  United  States  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  Number  07/596,289 
entitled  "Antibodies  Specific  for 
Normal  Primate  Tissue,  Malignant 
Human  Cultured  Cell  Lines  and  Human 
Tumors",  to  NeoRx  Corporation,  having 
a  place  of  business  in  Seattle,  VVA  and 
ImmunoMedics,  Inc.,  having  a  place  of 
business  in  Morris  Plains,  New  Jersey. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  licen.ses  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7. 

The  prospective  licenses  may  be 
granted  unless,  within  60  days  from  the 
date  of  this  published  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
licenses  would  not  be  consistent  with 
the  requirements  or35  U.S.C.  209  and 
37  CFR  404.7. 

(1.)  NeoRx  Corporation  would  be 
granted  a  co-e.xclusive  license  limited  to 
the  use  of  the  monoclonal  antibodies  of 
the  subject  invention  with  Tc-99m  for 
in-vivo  imaging  of  cancer  and  with 
Yttrium-90,  Rhenium-186,  Rhenium-188 
and  Iodine-125  for  cancer  radiotherapy. 
NeoRx  would  also  be  granted  an 
e}rt:Iusive  license  limited  to  the  use  of 
the  monoclonal  antibodies  of  the  subject 
invention  with  Lutetium-177  and  Lead- 
212  for  cancer  radiotherapy. 

(2.)  ImmunoMedics,  Inc.  would  be 
granted  a  co-exclusive  license  limited  to 
the  use  of  the  monoclonal  antibodies  of 


the  subject  invention  with  Tc-99m  for 
in-vivo  imaging  of  cancer  and  with 
Yttrium-90,  Rhenium-186,  Rhenium-188 
and  Iodine-125  for  cancer  radiotherapy. 
ImmunoMedics,  Inc.  would  also  be 
granted  an  exclusive  license  limited  to 
the  use  of  the  monoclonal  antibodies  of 
the  subject  invention  with  Iodine-131 
for  cancer  radiotherapy. 

The  present  invention  relates  to  the 
monoclonal  antibodies(MAb)  81,  83, 
and  85.  Of  particular  importance  is  the 
Mab  83  of  this  invention,  which  shows 
strong  reactivity  with  the  Lewis-Y 
antigen  on  many  human  solid  tumors 
and  has  limited  reactivity  with  normal 
human  tissues.  MAb  B3  reacts  strongly 
with  all  adenocarcinomas  of  the  colon 
and  75%  of  them  react  strongly  and 
homogeneously.  MAb  83  has  also 
shown  similar  strong  reactivity  with 
other  gastrointestinal  malignancies  such 
as  esophageal  (80%)  and  gastric 
carcinomas  (75%);  MAb  B3  reacts 
strongly  with  approximately  70%  of 
adenocarcinomas  of  the  lung  and  also 
reacts  with  about  40%>  of  squamous  cell 
carcinomas  of  the  lung  and  25%  of  large 
cell  carcinomas.  MAb  83  reacts 
heterogeneously  with  70%  of  breast 
carcinomas  and  homogeneously  with 
about  65%  of  adenocarcinomas  of  the 
prostate  and  100%  of  transitional  cell 
can  inomas  of  the  bladder.  Several 
important  characteristics  of  MAb  B3 
make  it  an  ideal  candidate  for  further 
development  for  use  as  an  immunotoxin 
for  treatment  of  cancers:  (1)  Its  strong 
and  uniform  reactivity  with  many 
human  solid  carcinomas;  (2)  its  limited 
reactivity  with  normal  tissues  and  (3) 
the  fact  that  similar  reactivity  is  found 
in  normal  monkey  and  human  tissues 
(which  allow  for  performance  of 
preclini(^l  toxicology  studies  with 
predictive  value  for  a  clinical  trial). 

ADDRESSES:  Request  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to;  Mr.  Daniel  R.  Passeri,  Office  of 
Technologv  Transfer,  National  Institutes 
of  Health.  Box  OTT,  Bethesda,  MD 
20892.  Telephone;  (301)  496-7735; 
Facsimile;  (301)  402-0220.  A  signed 
Confidentiality  Agreement  will  be 
required  to  receive  copies  of  the  patent 
application.  Properly  filed  competing 
applications  for  a  licensee  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  contemplated  license. 
Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  within  sixty  (60) 
davs  of  this  notice  will  be  considered. 
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Dated:  March  2.  1994. 
Donald  P.  Christoferson, 

Acting  Director,  Office  of  Technology 

Transfer. 

|FR  Doc.  94-5496  Filed  3-9-94;  8:45  am] 

BILLING  CODE  4140-01-M 


Office  of  Community  Services 

State  Median  Income  Estimates  for 
Four-Person  Families  (1995  FY);  Notice 
of  the  Fiscal  Year  (FY)  1995  State 
Median  Income  Estimates  for  Use 
Under  the  Low  Income  Home  Energy 
Assistance  Fiscal  Administered  by  the 
Administration  for  Children  and 
Families,  Office  of  Community 
Services,  Division  of  Energy 
Assistance 

agency:  Administration  for  Children 
and  Families  (ACF),  DHHS. 
ACTION:  Notice  of  estimated  state  median 
income  for  FY  1995. 

SUMMARY:  This  notice  announces  the 
estimated  median  income  for  four- 
person  families  in  each  state  and  the 
District  of  Columbia  for  FY  1995 
(October  1.  1994  to  September  30.  1995). 
This  listing  of  estimated  state  median 
incomes  concerns  maximum  income 
levels  for  households  to  which  the  states 
may  make  payments  under  the  Low 
Income  Home  Energy  Assistance  Fiscal 
(LIHEAP). 

EFFECTIVE  DATE:  The  estimates  are 
effective  as  of  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Litow,  Administration  for 
Children  and  Families,  HHS.  Office  of 
Community  Services,  Division  of  Energy 
Assistance.  5th  Floor  West.  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Telephone:  (202)  401-5304. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  section  2603(7)  of  title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35,  as  amended),  we  are  announcing  the 
estimated  median  income  of  a  four- 
person  family  for  each  state,  the  District 
of  Columbia,  and  the  United  States  for 
FY  1995  (the  period  of  October  1,  1994. 
through  September  30,  1995). 

Section  2605(b)(2)(B)(ii)  of  the 
LIHE,\P  statute  provides  that  60  percent 
of  the  median  income  for  each  state,  as 
annually  established  by  the  Secretary'  of 
Health  and  Human  Services,  is  one  of 
the  income  criteria  that  states  can  use  in 
determining  a  household's  eligibility  for 
LIHEAP. 

LIHEAP  is  currently  authorized 
through  the  end  of  Fiscal  Year  1995  by 
the  National  Institutes  of  Health 
Rovitalization  Act  of  1993.  Pub.  L.  103- 
4,3,  whii:h  was  enacted  on  June  10,  1993. 


Title  VII  of  the  Augustus  F.  Hawkins 
Human  Sen.'ices  Reauthorization  Act  of 
1990  (Pub.  L.  101-501),  which  added  a 
new  section  2602(c)  to  the  Low-Income 
Home  Energy  Assistance  Act  of  1981 
(title  XXVI  of  Pub.  L.  97-35,  as 
amended),  provided  that  LIHEAP  funds 
would  be  available  for  obligation  on  the 
basis  of  a  new  "Program  Year"  of  July 
1  through  June  30.  rather  than  on  the 
Federal  "Fiscal  Year"  basis  of  October  1 
to  September  30.  That  change  has  not 
yet  been  implemented  by  appropriations 
actions,  however  The  FY  1994  HHS 
appropriations  law  (Pub.  L.  103-112) 
has  provided  ad%ance  FY  1995 
appropriations  for  LIHEAP  to  cover  the 
nine-month  period  of  October  1,  1994  to 
June  30,  1995.  However,  the  President's 
Budget  Request  for  FY  1995  proposes 
amending  the  funding  level  and  making 
it  available  for  the  full  12  month  fiscal 
year  of  October  1,  1994  to  September  30, 
1995. 

Estimates  of  the  median  income  of 
four-person  families  for  each  state  and 
the  District  of  Columbia  for  FY  1995 
were  developed  by  the  Bureau  of  the 
Census  of  the  U.S.  Department  of 
Commerce,  using  the  most  recent 
available  income  data.  In  developing  the 
median  income  estimates  for  FY  1995. 
the  Bureau  of  the  Census  used  the 
following  three  sources  of  data:  (1)  The 
March  1993  Current  Population  Survey; 
(2)  the  1990  Decennial  Census  of 
Population;  and  (3)  1992  per  capita 
personal  income  estimates,  by  state, 
from  the  Bureau  of  Economic  Analysis 
of  the  U.S.  Department  of  Commerce. 

For  further  information  on  the 
estimating  method  and  data  sources, 
contact  Edward  Welniak,  Chief  of  the 
Income  Statistics  Branch,  Housing  and 
Household  Economic  Statistics 
Division,  at  the  Bureau  of  the  Census 
(301-763-8576). 

A  state-by-state  listing  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  family  for  FY 
1995  follows.  The  listing  describes  the 
method  for  adjusting  median  income  for 
families  of  different  sizes  as  specified  in 
45  CFR  96.85fb),  which  was  published 
in  the  Federal  Register  on  March  3, 
1988  at  53  FR  6824. 


Dated:  March  2, 1994. 
Donald  Sykes, 

Director.  Office  of  Community  Senices. 

ESTIMATED  State  Median  Income 
FOR  4-Person  Families,  by  State 

(FY  1995^1 


States 


Alat)ama  

Alaska 

Arizona  

Arkansas  

California  

Colorado 

ConnectiCLrt  

Delaware  

District  of  

Columbia 

Flonda  

Georgia 

Hawaii 

Idaho  

Illinois  

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts 

Michigan  

Minnesota 

Mississippi  

Missoun  

Montana  

Nebraska  

Nevada  

New  Hampshire 

New  Jersey  

New  Mexico 

New  YorV 

Nortti  Carolina  . 
North  Dakota  ... 

Ohio 

Oklahoma  

Oregon  

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah 

Vermont 

Virginia  

Washington  

West  Virginia  .... 
Wisconsin  


Estimated 

60<yo  of  esti- 

state me- 

mated state 

dian  in- 

median in- 

come. 4- 

come,  4- 

person  fami- 

person fami- 

lies 2 

lies 

S39,659 

S23.795 

49.632 

29.779 

39,900 

23,940 

36,582 

22.009 

46,774 

28,064 

45,021 

27,013 

55,061 

33,037 

50,999 

30,599 

45,782 

27,469 

40,925 

24.555 

42,696 

25.618 

50,821 

30.493 

38,844 

23.306 

47,474 

28,484 

43,674 

26,204 

41,827 

25,096 

42,285 

25,371 

38,512 

23,107 

38,061 

22,837 

40.924 

24.554 

51 .864 

31,118 

51,172 

30.703 

45,704 

27,422 

46,518 

27,911 

35,731 

21,439 

41,926 

25,156 

37,174 

22.304 

42,207 

25.324 

43,472 

26,083 

48,385 

29,031 

55,634 

33,380 

36.299 

21,779 

48,039 

28.823 

41,766 

25,060 

40,179 

24.107 

43,635 

26,182 

37,704 

22,622 

41,558 

24,935 

45,015 

27,009 

46.797 

28,078 

40,753 

24,452 

38,703 

23,222 

40,549 

24,329 

40,695 

24.417 

41,505 

24,903 

43,167 

25.900 

45,492 

2735 

46,327 

27,796 

37,437 

22.462 

44.444 

26.666 
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Estimated    State    Median    Income 
FOR  4-Person  Families,  by 
Sta-^e — Continued 

iFY  1995 '1 


Estimated 

60%  of  esti- 

state me- 

mated  state 

States 

ctan  in- 
come, 4- 

median  in- 
come, 4- 

person  fami- 
lies 2 

person  fami- 
lies 

Wyoming  

43.126 

25,876 

'  In  accordance  with  45  CFR  96.85,  each 
state's  estimated  median  income  for  a  4-pef- 
sor  tamify  is  multiplied  by  the  following  per- 
centages to  adjust  for  family  size:  52%  for  one 
person.  eS'^o  for  two  persons,  84%  for  three 
persons,  100%  for  four  persons,  116%  for  five 
perscns.and  132*<j  for  six  persons.  For  family 
sizes  greater  than  six  persons,  add  3%  to 
132%  for  each  additional  family  memtjer  and 
m.uitipiy  the  new  percentage  by  the  state's  es- 
timated median  income  lor  a  4-person  family. 

'Prepared  by  the  Bureau  of  the  Census 
from  the  Mo-ch  1993  Cunent  Population  Sur- 
vey, 1990  Decennial  Census  of  Population 
and  Housing,  and  1992  per  capita  personal  in- 
come estimates,  by  state,  from  the  Bureau  of 
Economic  Analysis. 

Note— FY  1995  covers  the  penod  of  Octo- 
ter  1,  1994  through  Seotemljer  30,  1995.  The 
estimated  median  income  for  4-person  families 
living  in  the  United  Slates  is  $44  615  for  FY 
1995. 

[FR  Dor:  94-  55.38  Filed  3-9-94;  8:45  am] 
BILUNO  CODE  4iat-«1-P 


Public  Health  Sen.ico 

National  Toxicology  Program;  Board  of 
Scientific  Counselors,  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors,  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  Building  101,  South  Campus, 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  Ill  Alexander 
Drive,  Research  Triangle  Park,  North 
Carolina,  on  April  6,  1994. 

The  meeting  will  open  to  the  public 
from  8:30  am.  to  adjournment  with 
attendance  limited  only  by  space 
available.  1  ':e  preliminary  agenda 
topics  with  approximate  times  are  as 
follows: 

8:30  a.m  -9  a.m.— Report  of  the  Director, 
NTP. 

9  a.m.-9:25  a.m.— Meeting  Reports/ 
Upcoming  Meetings: 


Update  on  Activities  of  the  Technical  Reports 

Review  Subcommittee 
Planned  Workshop  on  Dose  Selection 
Report  on  NTP  Executive  Committee 

9:25  a.m.-10:05  a.m. — Mechanism  Based 
Toxicology  and  Risk  Assessment. 

10:05  a.m. -10:25  a.m. — Report  from 
Advisory  Croup  on  Cell  Proliferation/ 
Apoptosis. 

10:45  a.m. -12  noon — Biennial  Report  on 
Carcinogens — Discussion  of  Possible  Role  of 
the  Board  in  Review  Process. 

1:15  p.m.-l:35  p.m. — Report  on  Results/ 
Accomplishments  and  New  Contract  Awards 
in  Past  Year. 

1:35  p.m. -1:50  p.m. — Toxicology  Review 
Team  Activities. 

1:50  p.m. -2:50  p.m. — Concept  Reviews. 

3:10  p.m. -3:20  p.m. — Environmental 
Toxicology  and  Alternative  Methods — NIEHS 
Role. 

3:20  p.m. -4  p  m. — New  Initiatives  in 
Altemative/'Environmental  Sentinel  Test 
Methodology  at  Fort  Detrick. 

4  p.m.-4:45  p.m. — Reports  of  Research 
Programs  on  Alternative  Methods  at  NIEH.S. 

4.45  p.m. -5  p.m. — Discussion. 
.Adjournment 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  National  Toxicology  Program,  P.O. 
Box  12233,  Research  Triangle  Park, 
North  Carolina  27709,  telephone  (919) 
541-3971,  will  have  available  a  roster  of 
Board  members  prior  to  the  meeting  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  March  3,  1994. 

Richard  A.  GreLsemer, 

Deputy  Director,  National  Toxicology 
Program. 

[FR  Doc  94-5494  Filed  3-9-94;  8:45  ami 

BILUNG  COOE  414<MH-M 


National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors' 
Meetings;  Announcement  of  NTP  Draft 
Technical  Reports  Projected  for  Public 
Review  From  June  1994  Throug.h  Fall 
1995 

To  earlier  inform  the  public  and  allow 
interested  parties  to  comment  or  obtain 
information  on  long-term  toxicology  and 
carcinogenesis  studies  prior  to  public 
peer  review,  the  National  Toxicology 
Program  (NTP)  again  publishes  in  the 
Federal  Register  a  current  listing  of 
draft  Technical  Reports  projected  for 
evaluation  by  the  NTP  Board  of 
Scientific  Counselors'  Technical  Reports 


Review  Subcommittee  during  their  next 
four  meetings  from  June  1994  through 
the  fall  of  1995.  We  plan  to  continue 
updating  the  listing  with 
announcements  in  the  Federal  Register 
once  or  twice  a  year.  The  next  meeting 
dates  are  June  21-22,  1994  and 
November  29-30,  1994.  Specific  dates 
for  1995  meetings  will  be  established  at 
a  later  time. 

The  attarJied  table  1  lists  draft 
Technical  Reports  for  long-term  studies 
on  chemicals  within  known  or 
approximate  dates  of  reviews  and 
includes  Chemical  Abstracts  Service 
(CAS)  registry  numbers,  primary  use, 
route  of  administration,  species, 
exposure  levels,  and  NTP  report 
numbers  (if  assigned). 

Technical  Reports  of  short-time 
toxicity  studies  are  currently  reviewed 
by  mail;  however,  when  necessary  may 
be  reviewed  in  open  meetings.  The 
attached  Table  2  lists  the  draft 
Technical  Reports  of  short-term  toxicity 
studies  tentatively  projected  for  review 
by  mail  during  1994  and  also  includes 
Chemical  Abstracts  Service  (CAS) 
registry  numbers,  primary  use,  route  of 
administration,  species,  exposure  levels, 
and  NTP  report  numbers  (if  assigned). 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement,  should 
contact  Central  Data  Management  as 
early  as  possible  by  telephone  or  by 
mail  to:  MD-AO-01,  NIEHS,  P.O.  Box 
12233.  Research  Triangle  Park  (RTP), 
North  Qirolina  27709  (919-541-3419). 
The  program  would  welcome  receiving 
toxicology  and  carcinogenesis  data  from 
completed,  ongoing  or  planned  studies 
by  others  as  well  as  current  production 
data,  human  exposure  information,  and 
use  and  use  pattem.s. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart.  P  O.  Box  12233,  Research  Triangle 
Park,  North  Carolina  27709,  telephone 
919/541-3971,  will  furnish  final 
agendas  and  other  program  information 
prior  to  a  meeting,  and  summary 
minutes  subsequent  to  a  meeting. 

Attachments. 

Dated:  March  3.  1994. 

Richard  Grieseraer, 

Deputy  Director,  National  Toxicology 
Program. 


Federal  Register  /  Vol.  59,  No.  47  /  Thursdav.  March  10,  1994  /  Notices 


1128:) 


Table  1.— Long-Term  Studies  Tentatively  Scheduled  for  Public  Peer  Review  by  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review  Subcommittee  From  June  21,  1994,  Through  Fall  1995 


Chemical  name/Cas  No. 


Use 


Route 


Spe- 
cies 


Exposure  levejs 


Chemicals  Tentatively  Scheduled  fof  Peer  Review  June  21-22,  1994 


Acetonitrile.  75-05-8  Solv  .. 

i-Amirio-2.4-dibrorTKianthraquinone,  81-49-2  Dye  ... 

Benzethonium  chloride,  121-54-0  Germ 

Ten-butyl  alcohol,  75-65-0  Phar .. 

Init/prom  comparative  mouse  study  (DMBA/TPA/  Phar .. 
BPO'MNNG)  inityprom. 


Inhal  . 

Feed  . 

Sp 

Water 

SP  


Rm 

Rm 
Rm 

Pm 

Mm 


Init'prom  comparative  mouse  study  (DMBA/TPA/    Phar . 
BPO/MNNG)  imiVprom. 


Sp 


Mm 


lri:l'prom  comparative  rrwuse  study   (DMBA/TPA/    Phar 
BPO-MNNG)  inifprom. 


Sp 


Mm 


Inii'prom  comparative  mouse  study  (DMBATPA/    Phar 
BPO/MNNG)  iniVprom. 


Sp 


Mm 


1-trans-delta-9-tetrahydro-cannabinol,  1972-08-3  ..     Phar Gav Rm 


NTP 

TR 

No. 


383 
438 
436 


441 


R:0.  100,  200,  or  400  PPM  M:  0.  50,  10(J,  or  200         447 
PPM,  50,  group. 

R:  0,  .2,  .5,  1.0,  2.0,  M:  0,  1.0,  2.0  %/50/per  group 

R&M:  0,  0.15,  0.5,  1.5  MG/KG/50/group  

R:  0,  0.125,  0.25,  0.5%  (M).  0,  0.25,  0.5,  1.0%  (F). 
M:  0,  0  5,  10.  2  0%  (M&F)/50  per  group. 

DMBA/Acetone  (50,  25,  2.5UG),  DMBA  2.5,  TPA 
5UG,  BPO  20MG,  DMBA/TPA  (2.5,  25,  50UG/ 
5UG).  DMBABPO  (2.5,  25UG/20MG)  and 
MNNG/ Acetone  (1000.  500,  100UG),  MNNG 
100UG,  TPA,  5UG,  BPO  20MG,  MNNG/BPO 
(100,  500.  1000UG/20MG),  MNNG/TPA  (100, 
1000UG/5UG). 

DMBA  Acetone  (25.  2.5,  25UG),  DMBA  2.5,  TPA  5 
UG,  BPO  20MG.  DMBA/TPA  (.25,  2.5,  25/5UG). 
DMBABPO  (2.5.  25UG'20MG)  and  MNNG/Ace- 
tone  (1000.  500.  lOOUG).  MNNG  100UG,  TPA 
5UG,  BPO  20MG,  MNNG/BPO  (100,  500, 
1000UG/20MG).  MNNG/TPA  (1000,  1000UG/ 
5UG). 

DMBA/Acetone  (25,  2.5.  25UG).  DMBA  2.5,  TPA 
5UG.  BPO  20MG.  DMBA/TPA  (.25.  2.5,  25/ 
5UG),  DMBA/BPO  (2.5,  25UG/20MG)  and 
MNNG/Acetone  (1000,  500,  lOOUG).  MNNG 
100UG,  TPA  5UG,  BPO  20MG,  MNNG/BPO 
(100,  500,  1000UG/20MG),  MNNG/TPA  (1000. 
1000UG/5UG).. 

DMBAAcetone  (25,  2  5,  .25UG):  DMBA  2.5TPA 
1UGBP0  20MG:  DMBATPA  (.25,  2.5,  25/ 
1UG):  DMBABPO  (2.5,  25UG/20MG)  arxJ 
MNNGAcetone  (1000,  500,  100UG):  MNNG 
100UG:TPA  5UG:BP0  20MG:  MNNG/BPO 
(100,  500,  1000UG,'20MG). 

R:  0,  12.5,  25,  or  50;  M:  0,  125,  250,  or  500  MG/ 
KG:  50/group. 


441 


441 


Chemicals  Tentatively  Scheduled  for  Peer  Review  November  29-30,  1994 


2,2-Bis(Bromomethyl)-1 ,3-Propanediol,  3296-90-0      Flam  Feed  Rm  .. 


Isobutyl  nitrite,  542-56-3 Intr Inhal 

Nickel  (II)  oxide,  1313-99-1  Intr Inhal 


Rm 
Rm 


Nickel  sulfate  hexahydrafe,  10101-97-0 Intr  Inhal  Rm  .. 

Nickel  subsulfide,  12035-72-2  Envh  Inhal  Rm  .. 

Tnethanolamine,  102-71-6  Dtrg  Sp Rmm 


.     R:  0,  2500,  5000,  or  10000  PPM;  70  group  M.  0. 

312,  625,  or  1250  PPM;  ea'group. 
.     R&M:0.  37,  75,  or150PPM. 
.     R:  0,  .62,  1.25,  or  2.5  M:  0,  1.25,  2.5,  or  5.0  MG/ 

M3;  50/group. 
.     R:  0,  0.125,  0.25,  or  0  5  M:  0.  .25.  .5.  or  1.0  MG/ 

M3;  50/group. 
.     R:  0,  0.075,  or  0  15  M:  0,  0  6,  or  1.2  MG/M3;  50/ 

group. 
MR:  0,  32.  63.  or  125;  FR:  0,  63.  125.  or  250;  MM: 

0.  200.  630.  or  2000;  FM:  0.  100.  300,  or  1000 

MG/KG:  60''group 


Chemicals  Tentatively  Scheduled  tor  Peer  Review  Summer  1995 


Butyl  benzyl  phthalate,  85-68-7  . 
T-butylhydroquinone,  1948-33-0 
Codfine,  76-57-3  


Plas  .... 

.    Feed 

Food  ... 

.    Feed 

Phar .... 

.    Feed 

1 .2-dihydro-2.2,4-tnmethylquinoline 

147-17-7. 
1,2-dihydro-2,2,4-tnmethylquinoline 

148-^7-7. 
Salicylazosulfapyridine,  599-79-1  .. 


Rr 

Rmr  .. 

Rm  ... 

(monomer).     Rubr  Sp Rmm 

(monomer).     Rubr  Sp Rm  ... 

Phar Gav Rm  ... 


MR:  0,  .3%,  .6%,  or  1.2%;  60/group  FR:  0,  .6%. 

1.2<;'b,  or  2.4%;  60/group. 
R&M:  0,  0.125,  0.25,  or  0.5%  in  feed;  70  rats,  60 

mice. 
R:  0.  400.  800,  or  1500  M:  0,  750.  1500.  or  3000 

PPM;  60/group. 
Rats:  0,  60,  or  100  MG/KG,  Mice:  0,  6,  or  10  MG/ 

KG  (core). 
Rats:  0,  36,  60,  or  100  MG/KG,  Mice:  0,  3  6.  6.0, 

or  10.0  MG  KG. 
R:  84,  168,  or  337.5  MG/KG;  70/group  M:  675. 

1350,  or  2700  MG'KG,  60.  group. 
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Table  1.— Long-Term  Studies  Tentatively  Scheduled  for  Public  Peer  Review  by  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review  Subcommittee  From  June  21,  1994.  Through  Fall  1995 — Continued 


CfT*;^'caJ  name/Cas  No, 


Use 


Route 


Spe- 
cies 


Exposure  levels 


Chemicals  Tentative^'  Scheduted  for  Peer  Review  Fall  1 995 


NTP 
TR 
No. 


Scopolamine  hydrobromide  tnhydrate.  6533-68-2  .     Phar Gav Rmm      R&M:  0,  1,  5,  or  25  MG/KG;  70/group  diet  restric- 
tion. Mice:  0  Of  25  MG/KG,  70/gToup. 


D  &  C  yeiicw  No.  11.  80C3-22-3 Dye  .. 

e;^y!fce^ze^e,  1 00-4  ^-4  Rubr 


Mol,t)de"um  tnoxide,  1313-27-5 
N'jometharie,  75-52-5 ~ 


Metl 
Fuel 


Tetrafliioroethylene,  116-14-3,  PPM:  50/groiip Food 


Feed  ... 

.     R  

Inhal  ... 

.     Rm  ... 

Inhal  ... 

.     Rm  ... 

Inhal  ... 

.     Rm  ... 

Inhal  ... 

.     Rm  ... 

Rats:  0.  0.05,  0,17,  or  0  5%:  60/group. 

R4M:  0,  75,  250,  or  750  PPM  (50^sex,'species/ 

group). 
R&M;  10,  30,  or  iQG  MG/WS;  SO/sex,  species/ group. 
R:  0,  94,  188,  or  375  PPM;  50,'gfOup  M:  0,  188, 

375,  or  750  PPM;  50'group. 
Mice  &  FR:  0,  312,  625,  or  1250  MR:  0.  156,  312, 

or  625. 


.■\bbrevidlions  Lsed  in  the  Report 

l'<e  Primary  Use  Category: 

Comt    Con'    ninates  and'or  Impurities 

Cosm    Cosmetics,  Perfumes,  Fragrances, 

Hair  Preparations,  Skin  Lotions 
Dtrg    Detergents  and  Qeansers 
Dye    As  or  in  Dyes,  Inks,  and  Pigments 
Elec    In  Electrical  and/or  Dielectric  Systems 

or  Products 
Envh    Environmental  (AirAVater)  Pollutants 
Flam    Flame  Retardants 
Food    Food,  Beverages,  or  Additives 
Fui'l     As  or  in  Fuel  or  Oil  Products 


Germ    Germicides.  Disinfectants, 

Antiseptics 
Herb    Herbicide(s) 
Ind    Industrial  Uses 
Intr    Chemical  Intermediate  or  Catalyst 
Labc    Unspecified  Chemical  Uses  not  Fitting 

in  Solv,  Intr.  or  Reag  categories 
Metl    Metals  or  in  Metal  Products 
Papr    As  or  in  Paper  or  Paper  Products 
Pest    Pesticides,  General  or  Unclassified 
Phar    Pharmaceuticals  or  Intermediates 
Plas    As  or  in  Plastics 
Pnt    Paint  Ingredient 
Ruhr    Rubber  Chemical 
Solv    Vehicles  and  Solvents 


Texl    In  Manufacture  of  Textiles 

Route    Route  of  Administration: 

Feed    Dosed-Fecd 

Gav     Gavage 

Inhal     Inhalation 

IP/IJ    Intraperitoneal  Injection 

hag    Intravaginal 

Micro    Microencapsulation  in  Feed 

SC&GV    Subcutaneous  In|.  +  Gavage 

SP    Topical 

Water    Dosed-Water 

Spec    Species: 

R=Rats 

M=Mice 


Table  2.— Short-Term  Toxoty  Studies  Schedule  for  Peer  Review  by  the  NTP  Boated  of  Scientific 
Counselors'  Technical  Reports  Review  Subcommittee  during  1994 


Chemical  name/CAS  No.                             Use 

Route 

Spe- 
cies 

Exposure 

levels 

• 

NTP 
TR 
No 

Short-Tetm  Toxicity  Studies 

Scheduled  for  Peer  Review  January 

1994 

B  eta-bf  omo- beta-nitr  osty  rene , 

7166-19-0  Pest 

Gav 

Rm  ... 

R&M  0,  0.037. 
group. 

0.075. 

0.3 

0.15, 

0-6 

G/KG; 

10/ 

40 

Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  February 

1994 

1 ,3-dipr)enytguanoine  102-06-7 
1-nltropyreoe  5522-43-0  


Rubr 
Labc 


Feed 
Inhal 


Rm  ...     R&M:   250,   500,    750,    1500,   30C0    PPM' 10    Per         42 

Group. 
R  R:  0,  0.5,  2.0,  8.0,  20  0,  OR  50  0  Ma'M3  ^2JSJ         34 

group  (CORE);  5.S;gro'jp  for  lur^g  burden. 


Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  April  1994 


Dibutyi  phttTaiate  S4-74-2  Plas 

Dibutyl  phthaiate  84-74-2  Plas 


Feed  Rm  ...     In  utero  with  F344  Rats;  see  30  C62022B  30 

Feed  Rm  ...     R:  0,  2500,  5000.  10000,  20000,  OR  40000  Ppm         30 

R:  0.  1250,  2500,  5000,  10000,  20000  PPM  (10/ 
S/S). 
Metliapynlene  h-ydrochlof'de  135-23-9  Phar Feed  R  Male  rats:  0,  50,  100,  250.  1000  PPM;  40^group  ,,  .         46 


Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  May  1 994 


Cydohexanone  oxime  1 00-64-1 
Lead  ores  leadores  , 


Ptas  Water , 

Met)  Feed  . 


Lead  sulfide  1314-87-0 Pnt 


Feed 


M 0,  625,  1250,  2500,  5000,  OR  50  lOOOG  FPM.  10/         50 

group. 

R  Ores:  Males  rafs,  30  Group;  lead  sulfide  used  as        48 

standard:  male  and  female  30/Gfoup,  ''0  addl 
males  treaied  ^SO  days  {PE  sulfide)  0,  10,  30,  & 
100  PPM,  pariicie  sire  <38  microns;  30,  50,  90- 
day  sacrifice. 

R  Rats:  male  and  female  0,  10,  30,  100  PPM.  iW        43 

Group  30,  60,  90,  18O  day  sac. 
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Table  2.— Short-Term  Toxicity  Studies  Schedule  for  Peer  Review  by  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review  Subcommittee  during  1994— Continued 


Chemical  name/CAS  No. 


Use 


Route 


Spe- 
cies 


Exposure  le'/els 


NTP 
TR 
No. 


Methylene  blue  tnhydrate,  7220-79-3 Dye Gav Rm 

Methyl  ethyl  ketoxime.  96-29-7  Pnt Water ....     Rm 


R&M:  0,  0.125,  0.25.  0.5,  1.0,  2.0  GM/KG  Body  wt. 

R:  20' Group/Sex;  M:  10/group/sex. 
R&M;  0.  625,  1250,  2500,  5000.  OR  10000  PPM; 

1 0-groi-'p 


Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  June  1994 


Class  Study  of  Halogenated  Ethanes: 

i.2-p)tchloro-1,1-difluoroethane  1649-08-7 Ind  Gav R  Male  rats  0.  0.62,  1.24  MMOUKG/DAY;  5/group  ... 

1,2-difluror-1.1,2,2-tetra-chlofoethane  76-12-0  ....  Solv  Gav R  Male  rats  0,  0.62,  1.24  MMOL/KG/DAY;  5/group  ... 

Hexachloroethane  67-72-1  Sdv  Gav R  Male  rats  0.  0.62,  1.24  MMOUKG/DAY;  5/group  ... 

Pentabromoethane  75-95-6  Ind  Gav R  Male  rats  0.  0.62.  1.24  MMOL/KG/DAY;  S/group  ... 

Pentachloroethane  76-01-7 Solv  Gav R  Male  rats  0,  0.62,  1.24  MMOUKG/DAY;  5/group 

female  rats  0,  1,24  MMOLVKG'DAY;. 

1.1.1.2-tetrabromoethane  530-1 6-0  Ind  ........  Gav R  Male  rats  0.  0.62,  1 .24  MMOL^G/DAY;  5/group 

1 !  1,2. 2 -letrabromoethane  79-27-6  Flam  Gav R  Male  rats  0,  0.62,  1.24  MMOL'KG^DAY;  5/group 

1,1,1,2-tetrachloroethane  630-20-6 Intr Gav R  Male  rats  0,  0  62.  1.24  MMOL/KG/DAY;  5/'group 

1, 1, 2.2 -tetrachloroethane  79-34-5 Solv  Gav R  Male  rats  0.  0.62.  1 .24  MMOUKG/DAY;  5(group 

I'l.l-trtchioroethane  71-55-6 Solv  Gav R  Male  rats  0,  0.62,  1 .24  MMOUKG/DAY;  5/group 

l!l.1-tnchioro-2,2,2-trifiiioroethane  354-58-5 Ind  Gav R  Male  rats  0,  0.62,  1.24  MMOL'KG/DAY;  5/group 


Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  1 994 


Cadium  oxide  13C6-1 9-0  Elec 

Cadium  oxide  1306-19-0  Elec 


Inhal 
Inhal 


Methacp/lonitnle  126-98-7  Plas 


Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  August  1994 

R 


Gav 


Rm 


0,7.5,15  0,30.0.0.50.0,120.0    MG'KG/DAY;    M: 
0,0.75.1.5,3.0,6.0,12.0  MG/KG/DAY;   RATS:   20/ 

Grp:  Mice:  lO'group. 


Shon-Term  Toxicity  Studies  Scheduled  for  Peer  Review  Septemtjer  1994 

Benzophenor.e  119-61-9  Ftar Feed Rm 

M-chloroaniline  108-42-9 Intr Gav Rm 

0-chloroaniline  95-51-2  Dye Gav Rm 


R&M:  0,0  125.0.25.0.5.1.0.2.0%;  R:  20'sex/grp;  M: 

10/SEX/group. 
RiM   0.    10,   20,   40,   80,    160   MG/KG.   20/GRP 

(RATS);  lO/group  mtce. 
R&M  0.  10.  20,  40.  80  &  160  MG/KG.  20/Group 
(rats);  10/group  mice. 

0-nitrotoluene  88-72-2 Rubf  Feed  R  Male  R:  0.  0  altered  microflora  20/Grp;  5000  PPM 

60/grp;  5000  ppm  aftered  miaoflora  40/group.. 

3 3- 4  4-tetrachloro-a2oben2ene  14047-09-7 Herb  Gav Rm  ...     R&M:  0.  0.1,  1.0.  3.0.  10.  OR  30  MG/KG  body 

weight  (M&F;  lO/group). 

3  3',4,4-fetrachloro-azoben2ene  21232-47-3 Comt Gav Rm  ...     R&M:  0,  0.1,  1.0,  3.0.  10.  OR  30  MGKG  body 

weight  (M&F;  10'group). 

0-toluidine  hydrochloride  636-21-5  Dye Feed  R  O  and  0  altered  microflora;  20/group;  5000  PPM; 

60  g'oup. 


Short-Term  Toxicfty  Studies  Scheduled  for  Peer  Review  October  1994 

Gav  ... 


Rm 


Oxymetholone  434-07-1  _ Phar .. 

1.1,1-tochloroethane  71-55-6  Sofv  Micro....     Rm 


R:  0,  80.  160.  315.  625.  OR  1250  MGj'KG;  20/sex/ 
group  M:  0.  160.  320.  630.  1250.  OR  2500  MG/ 
KG;  10/sexj'group. 

R&M:  0.  0.5,  1.0,  2.0,  4.0.  and  8  0  %  (lO/S/'S). 


51 


45 
45 
45 
45 
45 

45 
45 
45 
45 
45 
45 


Rm  ...     R.M;  0.  0.025.  0.05,  01,  0.25  OR  1.0  MG'MS  (10/         39 

S/S). 
Rm  ...     Rats  &  Mice:  0.  0.025,  0.05.  0.1,  0.25  OR  1.0  MG/        39 

MG  (10/S/S). 


47 


43 
43 

44 


44 


49 


Abbreviations  Used  in  this  Rpporl 

Use:  Primary  Use  Categor>': 

Comt  Contaminates  and/or  Impurities 

Cosm  Cosmetics,  Perfumes.  Fragrances.  Hair 

Preparations.  Skin  Ixitions 
Dtrg  DetergRnts  and  Cleansers 
Dye  As  or  in  Dyes.  Inks,  and  Pigments 
Elec  in  Electrical  and/or  Dielectric  Systems 

or  Products 
Ervb  Environmental  (Air/Water)  Pollutants 


Flam  Flame  Rctardants 

Food  Food.  Beverages,  or  Additives 

Fuel  As  or  in  Fuel  or  Oil  Products 

Gerro  Germicides.  Disinfectants.  Antiseptics 

Herb  Herbicide(s) 

Ind  Industrial  Uses 

Intr  Chemical  Intermediate  or  Catalyst 

Labc  Unspecified  Chemical  Uses  not  Fitting 

in  SOLV.  INTR.  or  REAG  categories 
Metl  Metals  or  in  Metal  Products 


Papr  As  or  in  Paper  or  Paper  Products 
Pest  Pesticides.  General  or  Unclassified 
Phar  Pharmaceuticals  or  Intermediates 
Plas  As  or  in  Plastics 
Pnt  Paint  Ingredient 
Ruhr  Rubber  Chemical 
Solv  Vehicles  and  Solvents 
Texl  In  Manufacture  of  Textiles 
Route  Route  of  Admmistration: 
Feed  Dosed- Feed 
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Gav  Gavage 

Inhal  Inhalation 

IP/U  Intraperitoneal  Injection 

Ivag  Intravaginal 

Micro  Microencapsulation  in  Feed 

SC&GV  Subcutaneous  Inj.  +  Gavage 

SP  Topical 

Water  Dosed-VVater 

Spec  Species: 

K  =  Rate 

M  =  Mice 

|FR  Doc.  94-5493  Filed  3-9-94;  8:45  am] 

BILLING  CODE  4140-01-M 


National  l.nstitutes  of  Health 

Prospective  Grant  of  Exclusive  Patent 
License 

agency:  National  Institutes  of  Health, 
Public  Health  Services.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  license  in 
limited  fields  of  use  to  practice  the 
inventions  embodied  in  U.S.  Patent 
4,371,673  (formerly  U.S.  Patent 
Application  06/170,570)  and  its  foreign 
counterparts,  entitled  "Water  Soluble 
Forms  of  Retinoids"  to  Samuelsson  & 
Wadstein  Medicina  .■\B  having  a  place 
of  business  at  Lund,  Sweden.  The  patent 
rights  in  these  inventions  have  been 
assigned  to  the  United  States  of  America 

Tne  prospective  exclusive  license  will 
be  for  the  fields  of  skin  care  products  for 
topical  application  and  wound  healing 
for  topical  application.  It  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

This  invention  relates  to  cyclodextrin 
complexes  of  retinoid-poiymers  and 
complexes  of  retinoids  with  ether  type 
derivatives  of  cyclodextrins.  The  U.S. 
patent  issued  on  February  1,  1983  and 
contains  both  composition  of  matter  and 
method  of  making  claims  to  these 
complexes. 

ADDRESSES:  Requests  for  a  copy  of  the 
above  identified  patent  application, 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  license 
should  be  directed  to:  Mr.  Mark 
Hankins,  J.D.,  Office  of  Technology 
Transfer.  National  Institutes  of  Health, 
Box  OTT,  Bethesda,  Maryland  20892 


(telephone:  (301)  49&-7735;  FAX:  (301) 
402-0220).  Properly  filed  competing 
applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  within 
sixty  (60)  days  of  this  notice  will  be 
considered. 

Dated:  February  16, 1994. 

Donald  P.  Christoferson, 

Acting  Director,  Office  of  Technology 
Transfer. 

[FR  Doc.  94-5491  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-94-3649;  FR-3403-N-02] 

Elder  Cottage  Housing  Opportunity 
Demonstration  Announcement  of 
Funding  Awards  for  FY  1993 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  award 
decisions  made  by  the  Department 
under  the  Elder  Cottage  Housing 
Opportunity  (ECHO)  Demonstration 
Program  for  FY  1993.  This 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amount  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Milner,  Acting  Director,  Office 
of  Elderly  and  Assisted  Housing,  Room 
6130,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone  (202) 
708-^542.  TDD  number  (202)  708^594. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The  ECHO 
housing  demonstration  program  is 
authorized  by  section  806(b)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (Pub.  L  101-625,  approved 
November  28,  1990)  (NAHA).  as 
amended  by  section  602(d)  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
October  28,  1992). 


The  ECHO  housing  demonstration 
program  is  a  demonstration  program 
which  allows  a  nonprofit  section  202 
owner  to  place  a  small,  free-standing, 
barrier  free,  energy  efficient,  and 
removable  dwelling  unit  (ECHO  unit) 
adjacent  to  the  existing  single  family 
home  of  a  friend  or  relative  of  an 
eligible  elderly  person. 

The  purpose  of  the  ECHO  housing 
demonstration  program  is  to  determine 
the  feasibility  of  incorporating  ECHO 
units  into  the  section  202  capital 
advance  program.  Specifically,  the 
Secretary  is  directed  to  examine  the 
durability  of  ECHO  units,  and  determine 
whether  the  ECHO  units  are  durable 
enough  for  continued  use  over  the  life 
of  a  capital  advance  (40  years). 

A  Notice  of  Funding  Availability 
(NOFA)  announcing  HUD's  FY  1993 
funding  of  $4,533,562  in  Capital 
Advances  for  construction  of  ECHO 
units  was  published  on  August  27,  1993 
(58  FR  45384).  A  total  of  $5,352,800  in 
Qipital  Advances  for  construction  of 
100  ECHO  units  was  awarded  to  seven 
non-profit  organizations.  (A  total  of 
$11,800,800  was  awarded  to  the 
recipients;  however,  this  figure  includes 
the  project  rental  assistance  contract 
amount,  in  addition  to  the  Capital 
Advance  amount.)  The  difference 
between  the  amount  awarded  Capital 
Advances  and  the  amount  announced  as 
available  in  the  August  27,  1993  NOF.^ 
results  from  the  fact  that  the  NOFA 
amount  was  based  on  development 
costs  per  unit  on  a  national  basis.  The 
projects  selected  were  largely  in  areas 
where  the  per  unit  development  cost  is 
above  the  national  average.  In  addition, 
subsequent  to  the  publication  of  the 
NOFA,  the  Department  published  new- 
higher  cost  factors  which  were  higher  in 
most  areas,  thereby  increasing  the  total 
amount  awarded  for  capital  advances. 
Section  806(h)  of  NAHA  requires  that 
HUD  fund  100  ECHO  units  from  FY 
1993  and  1994  Section  202 
appropriations.  (HUD  opted  to  fund  all 
100  ECHO  units  from  FY  1993  sedion 
202  appropriations.)  Because  section 
806(b)  requires  that  HLT)  fund  100 
ECHO  units,  without  regard  to  the 
actual  cost  of  those  100  ECHO  units,  the 
Department  had  to  use  additional  funds 
from  the  se;ttion  202  appropriations  to 
fund  the  100  ECHO  units. 

The  recipients  were  chosen  in  a 
national  competition  under  selection 
criteria  announced  in  the  Augu.st  27, 
1993  NOFA.  In  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 
Housing  and  Urt)an  Development 
Reform  Act  of  1989,  the  Department  is 
publishing  the  names  and  addresses  of 
the  projects  awarded  funds  under  the 


FY  1993  NOFA,  and  the  amount  of 
awards  are  attached  to  this  Notice. 

Dated:  March  4.  1994. 
Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 


AWARDEES  FOR  THE  ELDER  COTTAGE  HOUSlNtG  OPPORTUNITY  DEMONSTRATION  PROGRAM  FY  1993 


Units 

Capital  ad- 
vance 

PRAC  annual 
contract 
amount 

Region:  New  Yortc,  New  Jersey  (Fofrnerly  Region  ID: 

Philhpsburg— G3l-EE022''NJ39-S9a2-001   NW  New  Jersey  CAP  350  Marshall  Street 
Phillipsburg,  NJ  08865  

20 

51,499,700 

S93.200 

Subtotal „ „ 

20 

1 ,499.700 

93,200 

Region:  Souttieast  (Formerty  Region  IV); 

Knoxville — Ce7-EE013-TN37-S932-O01  Leadership  Associates  408  N  Ce<iar  Blufl  Road 
Knoxvnlle.  TN  37923  

20 
10 
10 

943.700 
513.900 
542.900 

53,500 
29,100 
28,400 

Louisville— O83-EE030/KY36-S932-001  Chnstlan  Church  Homes  KY  12700  ShelbyviUe 

Road  LouTSviMe,  KY  40243 

JacksonvtBe— 066-EE025/FL29-S932-001  CODEC,  Inc.  300  SW-12th  Avenue  Miami. 
FL  33130  „ 

Subtotal „ „ „ 

40 

2,000,500 

111,000 

Region:  Great  Plains  (Fonnerty  Region  VH): 

Kansas  City— 102-EE011/KS16-S932-001  Contemporary  Housing  Alt.  534  S.  Kansas 
Avsnue  Topek^,  KS  66603  

20 

10 

10 

898.500 
484.800 
469.300 

56.300 

28.400 
33.500 

Des  Moines  074-EE013<'IA05-S932-O01  S.  Central  Iowa  Dev.  Corp"  107  NW  2nd  Street 

Leon,  lA  50144 

St.  Louis  085-EE020/MO36-S932-001  DELMO  Housing  Corp  P.O.  Box  354  Lilboum, 
MO  63802  _.. 

Subtotal 

40 

1 ,852.600 

116.200 

Total 

100 

5.352.800 

322,400 
1 1 ,800,800 

Total  Capital  Advance  Plus  20- Year  Prac  

(FR  Doc.  94-5533  Filed  3-9-94;  8:45  am) 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-C20-4333-04] 

Nevada;  Temporary  Closure  of  Certain 
Public  Lands  in  the  Winnemucca 
District  for  Management  of  the  Spring 
1994  Running  of  the  "RENO  300"  Off- 
Highway  Vehicle  (GHV)  Race 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporary-  closure  of  certain 
Public  Lands  in  Washoe.  Lyon  and 
Churchill  Counties,  Nevada  on  and 
adjacent  to  the  Spring  1994  "Reno  300" 
race  course  on  April  30.  1994.  Access 
will  be  limited  to  race  officials  entrants, 
law-enforcement  and  emergency 
personnel,  licensed  permittee(s)  and 
right-of-way  grantees. 

SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Wianemucca 
Districi,  Washoe,  Lyon  and  Pershing 


Counties  will  be  temporarily  closed  to 
public  access  from  0600  hours.  April  24, 
1994  to  2400  hours  April  30.  1994.  to 
protect  persons,  property  and  public 
land  resources  on  and  adjacent  to  the 
Spring  1994  "Reno  300"  OHV  race 
course.  The  Sonoma-Gerlach  Area 
Manager  is  the  authorized  officer  for  the 
Spring  1994  "Nevada  300"  OHV  race, 
permit  number  N2-1-94.  These 
temporary  closures  and  restrictions  are 
made  pursuant  to  43  CFR  Part  8364.  The 
public  lands  to  be  closed  or  restricted 
are  those  lands  adjacent  to  and 
including  roads,  trails  and  washed 
identified  as  the  Spring  1994  "Reno 
300"  OHV  race  course. 

The  following  public  lands 
administered  by  the  BLM  restricted  or 
closed  are  described  as  the  following:  T. 
22  N..  R.  24  E..  Sec.  2. 12,  18,  and  30; 
T.  23  N.,  R.  24  E..  Sec.  2.  12,  14.  and 
26;  T.  24  N.,  R.  24  E.,  Sec.  10,  12.  16. 
17.  20,  26,  28,  34,  and  36;  T.  21  N.,  R. 
25  E..  Sec.  6.  8,  12,  14.  20.  22,  28.  and 
32;  T.  22  N..  R.  25  E.  Sec.  30;  T.  23  N., 
R.  25  E..  Sec.  2.  6.  and  10;  T.  24  N..  R. 
25  E.,  Sec.  6,  8.  18.  20,  and  30;  T.  25 
N.,  R.  25  E.,  Sec.  30,  31.  and  32;  T.  21 


N.,  R.  26  E..  Sec.  6  and  8;  T.  22  N..  R. 
26  E..  Sec.  2.  14.  22,  28.  and  32;  T.  23 
N..  R.  26  E..  Sec  6, 16,  22,  26,  and  36. 

The  following  public  lands 
administered  by  the  BLM  will  be 
designated  as  a  secondar\'  pit  area:  T.  23 
N..R.24E.,Sec.  14. 

The  lands  involved  are  located  in  the 
Mount  Diablo  Meridian  and  are  located 
north  and  northeast  of  Femley,  Nevada. 
They  are  within  Washoe.  Pershing  and 
Lyons  Counties,  A  map  showing  the 
exact  route  of  the  course  is  available 
f;om  the  following  BLM  office:  the 
Winnemucca  District  Office,  705  East 
Fourth  Street,  Winnemucca,  Nevada. 
89445.  (702)623-1500. 

Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
part  8364  may  be  subject  to  the 
penalties  provided  for  in  43  CFR  8360.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Clemons.  70.i  East  Fourth  Street, 
Winnemucca,  Nevada  89445,  (702)  623- 
1500. 

Ron  Wenker. 

District  Manager.  Winnemucca. 
(PR  Doc.  94-5581  Filed  3-9-94;  8:45  am) 

BILUNG  CODE  4333-HC-M 
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(NM-940-41 20-04;  OKNM  92222] 

Invitation  To  Participate;  Exploration 
for  Coal  in  Oklahoma;  Correction 

In  notice  document  94-59,  No.  4, 
bf^ginning  on  page  775  in  the  issue  of 
Thursday.  lanuary  6.  1994,  make  the 
following  correciions: 

1.  On  page  775,  in  the  second  column, 
under  T.  8  N.,  R.  25  E.,  correct  sec.  6  to 
read  as  follows:  "sec.  6,  lots  6  and  7, 
NEV4SWV4.  Ni/2SEV4S\VV4,  NVzSE'A, 
and  Nv,S\V>/4SEV4." 

2.  On  the  same  page,  same  column, 
change  acreage  to  read  "aggregating 
997.46  acres,  more  or  less." 

Dated:  .March  2,  1994. 
frank  Splendoria, 
Deputy  State  Director. 
[FR  Doc.  94-5584  Filed  3-9-94:  8;45  ami 

BILLING  CODE  «10-FB-M 


[NM-940-4 120-04;  OKNM  92221] 

Invitation  To  Participate;  Exploration 
(or  Coal  in  Oklahoma;  Correction 

In  notice  document  94-59,  No.  4, 
beginning  on  page  775  in  the  issue  of 
Thursday,  January  6,  1994,  make  the 
following  corrections: 

1.  On  page  775.  in  the  first  column, 
under  T  6  N..  R.  20  E.,  correct  sec.  35 
to  read  as  follows:  "sec.  35, 
S>/,;SV^S\VV4  and  Sv^SE'A." 

2.  On  the  same  page,  same  column, 
under  T.  6  N.,  R.  21  E.,  correct  sec.  31 
to  read  as  follows:  "sec.  31,  lots  2,  3, 
and  4,  S'^SV-^iNE'/..  SV:^SEV4NWV4, 
E>4.S\VV4.  and  SE'A;" 

3.  On  the  same  page,  same  column, 
under  T.  6  N.,  R.  21  E..  following  sec. 
33.  Sv^SViNV2  and  S'/^;  insert  "sec.  35, 
NVv!Sv.i  and  NV^Sv^Sv.';".  and  following 
sec.  35,  insert  "sec.  36.  Nv^SVj  and 
NViSViSV2." 

4.  On  the  sa.me  page,  same  column, 
under  T.  6  N.,  R.  22  E..  correct  sec.  31 
to  read  as  follows;  "Sec.  31,  lots  3  and 
4,  NE''4SWV4,  NViSEV4SWV4,  NV^SE'A. 
and  NV7SV,:SEV4." 

5.  On  the  same  page,  same  column, 
under  T.  6  N.,  R.  23  E.,  correct  sec.  31 
to  read  as  follows:  "sec.  31.  lot  3, 
NE'ASW'A  and  NV2SEV4." 

6.  On  the  same  page,  same  column, 
change  acreage  to  read  "aggregating 
4.230,37  acres,  more  or  less." 

D;ited  March  2.  1994. 
Frank  Splendoria, 
Deputy  State  Director. 
(FR  Doc.  94-5585  Filed  3-9-94;  8:45  amj 

BILLING  CODE  4310-F&-M 


[MT-930-04-4320-01  ] 

Notice  To  Withdraw  Decision  Records 
on  the  Statewide  Environmental 
Assessment  for  Predator  Management 
In  the  Lewistown  District  Office,  MT,  et 
al. 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  State  Director  for 
Montana  announces  that  on  March  3, 
1994,  the  District  Managers  in  all  three 
Montana  districts  withdrew  their 
Decisions,  issued  November  17, 1993, 
on  Predator  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Brooks,  Project  Lead,  BLM 
Montana  State  Office,  P.O.  Box  35800, 
Billings,  Montana  59107-6800,  406- 
255-2929. 

SUPPLEMENTARY  INFORMATION:  Based  on 
the  need  to  review  and  revise  the 
Environmental  Assessment  for  Predator 
Management  in  Montana,  the 
Lewistown,  Miles  City,  and  Butte 
District  Managers  have  withdrawn  their 
Decision  Records.  Following  review  and 
revision  of  the  environmental 
assessment,  separate  decisions  on 
predator  management  will  be  rei.ssued 
for  each  Montana  district. 

Dated:  March  4,  1994. 
Francis  R.  Cherry,  Jr., 

Acting  State  Director. 

[FR  Doc.  94-5499  Filed  3-9-94;  845  am] 

BILUNG  CODE  43ia-ON-P 

[1D-942-04-406A-02] 

Filing  of  Plats  of  Survey;  Idaho 

The  supplemental  plat  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office,  Bureau 
of  Land  Management,  Boise,  Idaho, 
effective  9  a.m.,  March  2, 1994. 

The  supplemental  plat  prepared  to 
show  amended  lottings  in  sections  5 
and  6,  Township  12  South,  Range  17 
East,  Boise  Meridian,  Idaho,  was 
accepted  February  28,  1994. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Sur\'ey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  March  2. 1994. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  94-5588  Filed  3-9-94;  8:45  ami 
BILLING  CODE  4310-GG-M 


[WY-980-^340-04] 

Filing  of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
follouing  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  49  N..  R.  60  W.,  accepted  March  2,  1994 
T.  51  N.,  R.  95  VV.,  accepted  March  2, 1994 
T,  38  N.,  R.  1 12  W.,  accepted  March  2,  1994 
T.  19  N.,  R.  93  VV..  accepted  March  2. 1994 
T.  52  N.,  R.  105  VV.,  accepted  March  2,  1994 
T.  49  N.,  R.  106  VV.,  accepted  March  2,  1994 
T.  48  N.,  R.  106  VV.,  accepted  March  2,  1994 
T.  49  N.,  R.  105  VV.,  accepted  March  2,  1994 
T.  50  N.,  R.  105  VV.,  accepted  March  2,  1994 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  prote5t(s)  and  or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  2515 
Warren  Ave.,  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  Si. 10  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  dale  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resur\eys,  metes  and  bounds 
surveys,  retracements  and  surveys. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003. 

Dated:  March  2. 1994. 
John  P.  Lee, 

Chief.  Branch  of  Cadastral  Survey. 

|FR  Doc.  94-5583  Filed  3-9-94;  8:45  anil 

BILLING  CODE  4310-22-M 
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(NV-930-4210-05;  N-572291 

Realty  Action:  Lease  of  Public  Land  in 
Clark  County,  NV 

agency:  Bureau  of  Land  Management. 

ACTION:  Initiation  of  a  45  day  public 
comment  period  on  the  proposed  lease 
of  public  land  for  airport  purposes. 

SUMMARY:  Pursuant  to  the  authority  in 
the  Act  of  May  24,  1928,  as  amended  (49 
U.S.C.  appendix,  211-213),  a  45  day 
public  comment  period  is  initiated  on 
the  following  land  proposed  to  be  lease 
for  airport  purposes  to  Clark  County: 

Mount  Diablo  Meridian,  Nevada 

T.  25S..R.  59E., 
Sec.  14:  SW'ANE'/.. 

Sec.  23:  NEv,NEV4.  SWV4NEV4,  EVzNVV'A. 
Containing  200.00  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The 
public  land  is  located  in  Jean.  Nevada. 
The  land  is  adjacent  to  lands  currently 
owned  by  Clark  County  and  will  allow 
for  the  required  approach  safety  zone. 
The  land  is  not  needed  for  Federal 
purposes.  Lease  of  the  land  is  consistent 
with  current  BLM  land  use  planning 
and  would  be  in  the  public  interest. 

This  notice  segregates  the  above 
described  land  from  operations  of  the 
public  land  laws,  including  the  general 
mining  laws.  The  segregative  effect  will 
end  upon  issuance  of  the  lease  or  one 
year  from  the  date  of  this  publication, 
whichever  occurs  first. 

DATES:  For  a  period  of  45  days  from 
M,irch  10,  1994,  interested  parties  may 
submit  comments. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Stateline  Resource  Area 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  26569.  Las  Vegas,  Nevada 
89126.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
decision  to  approve  this  realty  action 
will  become  a  final  determination  of  the 
Department  of  the  Interior  60  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Ruffridge,  Stateline  Resource 
Area  Realty  Specialist,  Bureau  of  Land 
Management.  4765  W.  Vegas  Drive,  P.O. 
Box  26569.  Las  Vegas.  Nevada  89126, 
(702) 647-5000. 

Dated:  March  3. 1994. 
Gary  Ryan, 

District  Manager,  Las  Vegas.  NV. 

IFR  Doc.  94-5582  Filed  3-9-94;  8:45  am) 

BILUNG  COOe  4310-MC-M 


[CACA  33906.  CACA  33907,  CACA  33908, 
CACA  33909.  CACA  33910] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 
an  application  to  withdraw  439.87  acres 
of  National  Forest  System  lands  in 
Nevada,  Sierra  and  Yuba  counties,  to 
protect  various  recreation  areas  and  a 
roadside  zone.  This  notice  closes  the 
lands  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws.  The  lands  will  remain  open  to  all 
other  uses  which  may  be  made  of 
National  Forest  System  lands. 
DATES:  Comments  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  June  8,  1994. 

ADDRESSES:  Comments  and  requests  for 
a  public  meeting  should  be  sent  to  the 
California  State  Director.  BLM,  2800 
Cottage  Way,  Room  E-2845, 
Sacramento,  California  95825-1889. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office.  916-978-4820. 
SUPPLEMENTARY  INFORMATION:  On 
January  24.  1994,  the  United  States 
Department  of  Agriculture,  Forest 
Service  filed  5  applications  to  withdraw 
the  following  described  National  Forest 
System  lands  from  location  and  entr}' 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights:  All 
located  in  Tahoe  National  Forest. 

Mount  Diablo  Meridian 

CACA  33096 

Union  Flat  Campground 
T.  20N.,R.  n  E., 

Sec.  28,  SEV4SWV4: 

Sec.  33,  N'/iNE'ANW'A. 

CACA  33907 

Wild  Plum  Campground 

T.  20N.,R.  12  E.. 

Sec.  26,  SV2SEV4SWV4; 
Sec.  27.  NViSW'ASEV*.  SE'ASVV'aSE'/., 
and  SEV4SEV4. 

CACA  33908 
Ramshorn  Campground 

T.  19N.,R.  9E.. 
Sec.  1.  NV2SEV4  and  NV2NV2SV2SEV4. 

C.'XCA  33909 

Oregon  Creek  Picnic  Area  and  Roadside 
Zone  for  California  State  Highway  49 

T.  18N.,R.  8E., 

Sec.  28,  SVVV4SWV4SEV4NEV4. 

WV2NEV4SEV4,  SV2SEV4NEV4SEV4. 

EV2NVVV4SEV4.  NV2NEV4SEV4SEV4,  and 

N  V2N  V2N\V  'ASE  V4SE 'A. 


CACA  33910 

South  Yuba  No.  l—Keleher  Picnic  Site; 
South  Yuba  No.  3 — Golden  Quartz  Picnic 

Site 

T.  17N..R.  HE.. 

Sec.  9,  Lots  14.  15. 

Sec.  6.  SEV4SEV4SVVV4.  SVVV4SEV4, 
NViSE'ASEv*,  and  SW'aSE'ASE'A; 

The  areas  described  aggregate  439.87  acres 
in  Nevada.  Sierra  and  Yuba  counties, 
California. 

Until  June  8.  1994.  all  persons  who 
wish  to  submit  comments,  suggestions, 
or  objections  in  connection  with  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  California  State 
Director  of  the  Bureau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  before  June  8, 1994.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  Forest 
Service  under  existing  laws  and 
regulations. 

Dated:  February  24. 1994. 
Nancy  J.  Alex, 
Chief  Lands  Section. 
[FR  Doc.  94-5609  Filed  3-9-94:  8:45  ami 

BILLING  CODE  3410-11-P 


[ID-943-405A-02:  IDI-30525] 

Notice  of  Proposed  Wit^  Jrawal  and 
Opportunity  for  Public  Meeting;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 
an  application  to  withdraw  40  acres  of 
National  Forest  System  lands  for 
protection  of  a  dam,  powerhouse  and 
access  road.  This  notice  closes  the  lands 
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for  up  to  2  years  from  location  and  entry 
under  the  United  States  mining  laws. 
The  lands  will  remain  open  to  all  other 
uses  which  may  be  made  of  National 
Forest  System  lands. 
DATES:  Comments  or  requests  for  a 
meeting  should  be  received  on  or  before 
luneH,  1994. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director.  BLM,  3380  Americana 
Terrace,  Boi.se,  Idaho  83705-2500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Lievsav.  BLM,  Idaho  State  Office, 
(208)  384-3 1'fiR. 

SUPPLEMENTARY  INFORMATION:  On 
February  17.  1994.  the  United  States 
Department  of  Agriculture,  Forest 
Service  filed  an  application  to  withdraw 
the  following  described  National  Forest 
System  l.inds  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

BoLse  Meridian 

B.i;se  National  Forest 

T  5N..  R.  HE.. 

Sec.  5,  lot  8. 

The  area  described  contains  40  acres  in 
Elmore  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
witfi  the  propo<;ed  withdrawal  may 
present  their  views  in  writing  to  the 
Idaho  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
dale.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  presently  authorized  leases,  licenses, 
permits,  rights-of-way,  etc. 


Dated:  March  1. 1994. 
William  E.  Ireland, 

Chief.  Realty  Operations  Section. 

(FR  Doc.  94-5580  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  4310-GG-M 

Bureau  of  Reclamation 

Privacy  Act  of  1974 — Deletion  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
LIS.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is 
deleting  from  its  inventory  of  Privacy 
Act  systems  of  records  six  notices 
describing  records  maintained  by  the 
Bureau  of  Reclamation.  The  systems  of 
records  notices  bein^  abolished  are 
entitled  "Accounts  Receivable — Interior, 
Reclaxnation-2."  which  was  previously 
published  in  the  Federal  Register  on 
December  21.  1988  (53  FR  51324). 
"Collection  Contracts — Interior, 
Reclamation-6,"  which  was  previously 
published  in  the  Federal  Register  on 
November  16,  1984  (49  FR  45492), 
"Publication  Sales — Interior, 
Reclamation-27,"  which  was  previously 
published  in  the  Federal  Register  on 
April  11.  1977  (42  FR  19103).  "Travel 
Approval  Authorizations  and  Reports — 
Interior,  Reclamation-35."  which  was 
previously  published  in  the  Federal 
Register  on  April  11,  1977  (42  FR 
19106),  "Travel  Vouchers — Interior, 
Reclamation-36,"  which  was  previously 
published  in  the  Federal  Register  on 
September  27,  1984  (49  FR  38196).  and 
"Vendor  Payment  Records — Interior, 
Reclamation-44,"  which  was  previously 
published  in  the  Federal  Register  on 
April  11,  1977  (42  FR  19108).  These 
systems  of  records  are  no  longer  being 
maintained  in  the  Department  of  the 
Interior. 

Prior  to  October  14, 1992.  the  Bureau 
of  Reclamation  maintained  a  separate 
record  of  individuals  who  owed  money 
to  the  Bureau  for  the  purpose  of 
accounting  for  payments  received 
(Reclamation-2);  a  record  of  individuals 
who  rent,  lease  or  buy  from  the  Bureau 
under  a  collection  contract  or  agreement 
for  the  purpose  of  collecting  funds  due 
(Reclamation-6);  a  record  of  individuals 
purchasing  Bureau  publications  for  the 
purpose  of  accounting  for  funds 
received  from  the  sale  of  publications 
(Reclamation-27);  a  record  of  travel 
authorizations  for  the  purpose  of 
authorizing  employees  to  travel  on 
official  business  (Reclamation-35);  a 
record  of  travel  vouchers  for  the 
purpose  of  paying  the  travel  and 
transportation  expenses  of  employees 
who  travel  on  official  business 


(Reclamation-36);  and  a  record  of 
individuals  furnishing  ser\'ices  or 
supplies  for  the  purpose  of  documenting 
the  disbursement  of  funds  to  these 
individuals  (Reclamation-44). 

With  the  establishment  of  the 
Departmentwide  system  of  records 
"Federal  Financial  System — Interior, 
DOI-90"  (57  FR  47118),  these  systems 
became  obsolete.  On  December  14, 
1992.  the  records  maintained  in  these 
systems  were  incorporated  into  the 
Federal  Financial  System. 

These  changes  shall  be  effective  on 
publication  in  the  Federal  Register 
(March  10. 1994).  Additional 
information  regarding  this  action  may 
be  obtained  from  the  Departmental 
Privacy  Act  Officer,  Office  of  the 
Secretary,  Office  of  Administrative 
Services.  1849  "C"  Street  NVV.,  Mail 
Stop  5412  MIB,  Washington,  DC  20240. 
telephone  (202)  208-6045. 

Dated:  March  3.  1994. 
Albert  C.  Camacho, 

Director.  Office  of  Administrative  Services. 
jFR  Doc.  94-5589  Filed  3-9-94;  8:45  ami 

8ILUNO  COOE  4310-94-M 


Fish  and  Wildlife  Service 
RIN  1018-AC06 

Clean  Vessel  Act:  Pumpout  Station 
and  D'jmp  Station  Technical 
Guidelines 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  final  guidelines. 

SUMMARY:  These  final  technical 
Guidelines  a.'-e  being  published  in 
response  to  section  5605,  Guidance  and 
Notification,  of  the  Clean  Vessel  Act  of 
1992,  which  requires  the  issuance  of 
draft  technical  guidelines  for  public 
comment  within  3  months  after  the  date 
of  the  enactment  of  this  Act,  and  the 
issuance  of  final  technical  guidelines 
within  6  months  after  the  date  of 
enactment.  The  technical  guidelines 
should  be  used  by  States  to  conduct 
surveys  and  develop  plans  for  pumpout 
stations  and  dump  stations,  to  develop 
education/information  programs,  and  to 
construct  pumpout  stations  and  dump 
stations. 

DATES:  These  final  technical  guidelines 
are  effective  April  11.  1994. 
ADDRESSES:  Copies  of  the  final 
guidelines  may  be  obtained  by  mailing 
a  request  to  the  Division  of  Federal  Aid, 
Fish  and  Wildlife  Service,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW.  (Mailstop  140  ARLSQ), 
Washington,  DC  20240,  or  by  picking  it 
up  at  the  Division  of  Federal  Aid.  Fish 
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and  Wildlife  Service,  room  140,  4401 

North  Fairfax  Drive,  Arlington,  Virginia 

22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Columbus  Brown.  Chief,  Division  of 

Federal  Aid,  (703)  358-2156. 

SUPPLEMENTARY  INFORMATION: 

Background 

Findings 

The  Congress  found  that  there  is 
currently  an  inadequate  number  of 
pumpout  stations  for  Type  III  marine 
sanitation  devices  (MSD)  (holding 
tanks)  where  recreational  vessels 
normally  operate;  and,  sewage 
discharged  by  recreational  vessels, 
because  of  an  inadequate  number  of 
pumpout  stations,  is  a  substantial 
contributor  to  localized  degradation  of 
water  quality  in  the  United  States. 

Purpose  of  the  Act 

The  purpose  of  the  Clean  Vessel  Act 
(Act)  Pub.  L.  102-587,  subtitle  F)"  is  to 
provide  funds  to  States  for  the 
construction,  renovation,  operation,  and 
maintenance  of  pumpout  stations  and 
dump  stations." 

Purpose  of  the  Technical  Guidelines 

The  purpose  of  these  guidelines  is  to 
provide  States  with  technical 
information  on  adequacy  of  and 
appropriate  types  and  location  of 
pumpout  stations  and  dump  stations, 
disposal  of  sewage  from  these  facilities, 
and  waters  most  likely  to  be  affected  by 
the  discharge  of  sewage  from  vessels. 
They  also  provide  information  to  the 
States  in  completing  the  surveys, 
developing  plans,  and  developing  an 
education/information  program..  The 
guidelines  will  let  States  know  what 
options  are  available  and  provide  them 
with  basic  information  upon  which  to 
base  their  choices.  Environmental 
Protection  Agency  (EPA)  regional 
offices,  regulatory  agencies,  equipment 
suppliers  and  marina  operators  are 
another  valuable  source  of  information. 
The  guidelines,  however,  are  not  to  be 
used  as  a  design  manual  or  a  substitute 
for  the  preparalion  of  a  design  for  a 
specific  facility. 

Consultation 

As  required  in  section  5605  of  the 
Act,  the  Secretary  of  the  Interior 
(Interior)  has  consulted  with  the 
Administrator  of  the  EPA,  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  (NOAA),  and  the 
Commandant  of  the  Coast  Guard 
(USCG).  in  the  development  of  these 
guidelines.  In  addition.  Interior  has 
consulted  with  coastal  States,  local 
municipalities,  boat  users. 


manufacturers  of  pumpout  equipment, 
marina  operators,  conservation  groups, 
and  others  in  obtaining  information 
necessary  to  develop  these  guidelines. 
Three  scoping  meetings  were  held  in 
January  1993,  with  various  constituents. 
A  scoping  document  was  sent  to  nearly 
100  people,  and  45  comment  letters 
were  received.  Draft  guidelines  were 
published  in  the  Federal  Register  June 
17,  1993.  Vol.  58.  No.  115.  pages  33447- 
33457,  and  comment  letters  were 
received.  EPA,  NOAA,  and  USCG 
assisted  in  the  review  of  these 
comments  and  finalization  of  these 
guidelines. 

Relationship  to  the  Grant  Process 

The  technical  guidelines  are  interim 
guidelines  that  will  be  later  codified. 
They  should  be  used  by  coastal  States 
in  conducting  surveys,  developing  plans 
and  education/information  programs, 
and  constructing  pumpout/dump 
stations.  However,  grant  guidelines  will 
be  needed  for  States  to  properly  apply 
for  funds  under  this  grant  program.  The 
grant  guidelines  will  provide  criteria  for 
the  Fish  and  Wildlife  Ser\'ice  (Service) 
to  use  in  prioritizing  grant  proposals  for 
funding.  Such  information  as  priorities, 
national  pumpout  symbols,  other  signs, 
fee  restrictions,  and  monitoring  success 
of  projects,  will  be  placed  in  the  grant 
guidelines.  Grant  guidelines  are  being 
developed  separately,  and  were 
published  in  the  Federal  Register  July  8, 
1993,  Vol.  58,  No.  129.  pages  36619-' 
36623.  Funds  are  made  available 
through  a  competitive  process  to  coastal 
States  to  complete  the  sur\'eys  and 
develop  plans,  and.  for  all  States,  to 
apply  for  construction  grants  and 
education  funds. 

Statement  of  Effects 

These  guidelines  have  been  reviewed 
under  EO  12866.  The  guidelines  do  not 
involve  "taking"  as  described  in 
Executive  Order  12630.  The  guidelines 
allow  eligible  States  to  make  decisions 
regarding  the  development  and 
submission  of  proposed  grants  for 
surveys,  plans,  construction/renovation 
and  education.  Therefore,  they  are 
consistent  with  Executive  Order  12612 
on  Federalism.  The  Department  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  The  effects  of  these 
guidelines  occur  to  agencies  in  the 
States,  Puerto  Rico,  Guam,  the  Virgin 
Islands,  American  Samoa,  the  District  of 
Columbia  and  the  Northern  Mariana 
Islands.  Some  small  entities,  mainly 
marina  operators,  may  be  the  recipient 
of  grants. 


Summary  of  Comments  and 
Recommendations 

In  the  June  17,  1993,  Notice  of  Public 
Review  of  Technical  Guidelines,  all 
interested  parties  were  requested  to 
submit  comments  that  might  contribute 
to  the  development  of  a  final  rule  for  a 
45  day  period  ending  August  2,  1993. 
Appropriate  State  and  Federal  agencies, 
local  governments,  boaters  and  boating 
organizations,  marina  ovkTiers/operators, 
marine  equipment  manufacturers  and 
retailers,  conservation  organizations, 
and  other  interested  parties  were 
contacted  and  requested  to  comment. 

A  total  of  8  written  comment  letters 
on  the  proposed  guidelines  were 
received  by  the  Ser\-ice,  4  from  State 
agencies,  1  from  a  boating  organization, 
1  from  a  marina  organization,  1  from  a 
conservation  organization,  and  1  from  a 
marine  equipment  manufacturer.  All 
comment  letters  made  suggestions  to 
clarify  and  recommendations  to  modif\' 
some  of  the  language  and  guidance.  One 
verbal  comment  suggesting  clarification 
was  recorded  from  a  State  official.  In 
addition  to  the  comments  received,  four 
changes  were  made.  The  first  change  is 
in  the  Backgrounds.  Definitions  were 
relocated  to  the  Technical  Guidelines 
portion,  just  ahead  of  section  1.  The 
second  change  is  in  the  Technical 
Guidelines  portion,  section  2.,  first 
paragraph,  and  the  Technical 
Guidelines  portion,  section  4.,  first 
paragraph,  third  sentence.  Surveys  and 
Plans  should  be  submitted  to  the 
appropriate  Regional  Office.  Addresses 
are  provided.  The  third  change. 
Technical  Guidelines,  se<;tion  2.,  is  an 
addition  to  the  second  paragraph,  first 
sentence,  to  indicate  that  all  marinas 
should  be  surveyed.  The  fourth  change 
is  an  addition  of  two  paragraphs  in  the 
Information  Packet,  section  6.,  Off-Site 
Treatment,  between  the  first  and  second 
paragraphs.  These  two  paragraphs  were 
inadvertently  left  out  of  the  draft 
guidelines. 

A  total  of  44  issues  were  identified  bv 
the  commenters.  The  Ser\'ice  considered 
all  suggestions  and  recommendations. 
This  final  guideline  revises  the 
proposed  guidelines  based  on  the  issues 
raised  by  the  commenters  and  makes 
other  changes  to  clarify  the 
requirements  in  the  proposed 
guidelines.  Those  comments  adopted 
are  included  in  the  final  guidelines  in 
the  appropriate  Sections.  The  following 
is  a  discussion  of  the  issues  raised  by 
the  commenters,  the  Service's  responses 
to  those  issues,  and  a  summan,'  of 
changes  made  to  the  proposed 
guidelines. 

Issue  1.  Raritan  Engineering  Co.,  Inc.: 
Background,  Findings,  Raritan 
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Engineering  said  the  word  "may  be" 
does  not  correspond  to  the  wording  in 
the  Act,  which  states  that  "sewage 
discharged  *   *   *  is  a  substantial 
contributor  *   *   *." 

Response:  The  words  "may  be"  have 
been  deleted,  and  the  word  "is"  has 
been  substituted. 

Issue  2.  hitemational  Marina  Institute 
(IMI):  Other  issues.  Technical 
Guidelines,  first  paragraph,  first 
sentence:  The  IMI  states  that  the 
program  should  be  handled  by  State 
administrators  who  know,  and  are 
known  by.  the  marina  industry'. 
Inappropriate  State  program  managers 
may  not  work  as  aggressively  or 
successfully  to  facilitate  pumpcut 
installations.  According  to  the  IMI, 
some  of  the  official  State  conlads  have 
little  or  nothing  to  do  with  marinas  or 
boat  sewage  controls.  These  contracts 
must  move  beyond  traditional  turf  and 
foster  inter-  and  intra-agency 
cooperation,  planning  and  management. 

Response:  The  Service  agrees  f  nat  the 
State  should  select  the  most  appropriate 
State  administrators  to  ensure  the 
highest  interest  in  the  program,  and 
encourages  them  to  do  so.  The  Service 
has  been  working  closely  with  each 
State  administrator  identified.  However, 
the  actual  selection  process,  according 
to  statute,  is  up  to  the  Governor  of  each 
State. 

i'ssue  3.  International  Marina  Institute 
(IMI);  Technical  Guidelines,  first 
paragraph,  second  sentence:  The  IMI 
states  that,  unless  the  prohibition  by  a 
number  of  State  laws  to  grant  funds  to 
private  marinas  is  overcome,  the  intent 
of  Congress  will  not  be  achieved. 
Guidelines  net- d  to  be  strengthened 
requiring  grants  be  available  to  private 
facilities  as  well.  The  IMI  said  that 
States  must  identify  restrictions  on 
giving  grants  to  private  marinas  in  their 
application  and  what  will  be  done  to 
overcome  this  problem.  States  must 
explain  in  their  plan  how  they  will  seek 
private  applications  and  what 
proportion  of  the  slip/mooring  capacity 
is  in  public  vs.  private  marinas.  The  iMl 
states  that  the  Service  should  caution 
that  inability  of  any  State  to  give  grants 
to  private  marinas  will  significantly 
lower  that  State's  priority  for  funds. 
Funds  should  go  to  public  and  private 
marinas  in  approximate  ratio  to  the 
publicyprivate  ratio  in  each  State. 
Should  the  private  marinas  choose  to 
not  apply  for  grants  during  the  first  four 
years,  then  the  IMI  states  that  the  funds 
should  be  relea.sed  for  use  by  the  public 
sector  in  the  fifth  year  of  the  program. 
Similarly,  in  the  Information  Packet, 
section  8.  Other  Information  That  is 
Considered:  The  IMI  states  that  this 
Section  should  include  language  that 


such  States  with  legal  roadblocks  to  this 
public/private  partnership  must  be 
required,  as  a  condition  of  receiving  any 
program  hmds,  to  change  their  law, 
and/or  seek  legal  ways  to  bypass  the 
serious  impediment.  IMI  is  very  worried 
about  this  issue,  and  asks  the  Service  to 
take  affirmative  action  to  keep  private 
business  a  full  partner  in  this  program. 

Response:  The  Service  agrees  that  it  is 
very  important  for  States  to  overcome 
any  prohibition  of  States  to  fund  private 
marinas,  and  has  added  language  in  the 
Technical  Guidelines  portion,  first 
paragraph,  fourth  sentence,  and  in  the 
Technical  Guidelines  portion,  section  4. 
Plans,  (4Ke).  States  are  already  required 
to  identify  any  restrictions  to  funding 
private  marinas  in  the  technical 
guidelines  portion,  section  4.  Plans, 
(4)(e).  The  priority  system  identified  in 
the  final  grant  guidelines  gives  higher 
priority  to  those  projects  with  public/ 
private  partnerships.  Regarding  the 
comment  that  funds  should  go  to  public 
and  private  marinas  in  approximate 
ratio  to  the  public/private  ratio  and  the 
comment  that  funds  be  released  to  the 
public  sector  in  the  fifth  year  if  private 
marinas  do  not  apply,  priority  will  be 
given  by  the  Service  to  those  facilities 
that  solve  resource  problems  identified 
in  the  State's  Plan  rather  than  public/ 
private  ratios,  which  may  not  match 
resource  problems.  Regarding  the 
suggestion  that  States  with  legal 
roadblocks  to  funding  private  marinas 
should  be  required  to  change  their  laws 
before  funds  will  be  granted  to  them,  the 
Service  has  no  legal  authority  to  require 
States  to  change  their  laws. 

Issue  4.  Center  for  Marine 
Conservation  and  States  Organization  of 
Boating  Access.  Technical  Guidelines, 
first  paragraph,  second  and  third 
sentences,  "Both  public  and  private 
marinas  are  eligible  to  participate  in  this 
program  and  should  conform  to  these 
technical  guidelines.  Other  marinas 
would  not  have  to  conform.":  Both 
groups  asked  what  oth^r  types  of 
marinas  there  are  other  than  public  and 
private? 

Response:  This  statement  has  been 
corrected  to  read  that  public  and  private 
marinas  that  participate  must  conform 
to  these  guidelines.  Marinas  that  do  not 
participate  do  not  have  to  conform. 

Issue  5.  Center  for  Marine 
Conservation  (Center);  Technical 
Guidelines,  Definitions  (4)  Waste 
reception  facility:  In  the  Center's  work 
vnth  ves.sel-generated  garbage  and  the 
Marine  Plastic  Pollution  Research  and 
Control  Act,  "reception  facility"  refers 
to  garbage  cans,  dumpsters,  and 
recycling  containers  at  ports  and 
marinas.  "Adequate  reception  facilities" 
are  required  under  ^IPPRCA,  and  are 


referred  to  quite  often.  The  Center  wants 
to  make  sure  that  the  phrase  "waste 
reception  facilities"  referred  to  in  the 
Clean  Vessel  Act  guidelines  is  not  going 
to  confuse  boaters  or  marina  operators 
who  are  also  exposed  to  provisions  of 
the  garbage  laws  dealing  with  garbage 
reception  facilities.  The  Center  suggests 
using  another  term,  such  as  "portable 
toilet  dump  station"  or  "sewage 
reception  facility". 

Response:  The  Service  agrees  and  has 
changed  the  term  to  agree  with  the  term 
used  in  the  grant  guidelines:  Ehimp 
stations. 

Issue  6.  Oregon  State  Marine  Board 
(Marine  Board);  Technical  Guidelines. 
Definitions  (4)  Dump  Station:  The 
Marine  Board  states  that  floating 
restrooms  should  be  eligible  for  federal 
aid.  They  suggest  that  they  are  an 
eligible  "dump  station"  which  meets 
the  intent  of  the  Act  to  reduce  vessel 
sewage  pollution.  Although  landside 
restrooms  should  be  ineligible,  floating 
restrooms  are  not  upland  facilities  and 
are  used  solely  by  boaters  as  dump 
stations.  The  Marine  Board  states  that 
floating  restrooms  provide  the  only 
means  to  reasonably  accommodate 
human  waste  from  boaters  using  smaller 
recreational  walercraft  12-18  ft.  that  do 
not  carry  portable  toilets  or  do  not  have 
holding  tanks. 

Response:  The  Service  agrees,  and  has 
added  language  in  the  guidelines  to 
incorporate  this  suggestion,  provided 
the  facility  is  in  the  water,  not 
connected  to  the  shore. 

Issue  7.  International  Marina  Institute 
(IMI);  Technical  Guidelines,  Definitions, 
(9)  Coastal  zone:  the  IMI  suggests 
Printing  out  the  full  definition  for 
coastal  zone  as  given  in  the  C21M  Act  of 
1972  under  Definitions. 

Response:  The  Service  agrees,  and  has 
printed  it  in  full  in  the  final  guidelines. 

Issue  8.  International  Marina  Institute 
(IMI):  Technical  Guidelines,  section  2. 
Surveys,  Facility  Survey,  second 
paragraph,  first  sentence:  The  LMI  states 
that  survey  of  marinas  for  pumpoct 
stations/dump  stations  should  indicate 
whether  the  facility  is  public  or  private. 

Response:  The,Service  agrees  and  has 
added  this  survey  question  to  the  text. 

Issue  9.  Michigan  Department  of 
Natural  Resources  (Michigan  DNR): 
Technical  Guidelines,  section  2. 
Surveys,  second  paragraph,  first 
sentence,  discussion  of  survey  by 
specific  coordinates:  The  Michigan  DNR 
states  that  the  Clean  Vessel  Act  does  not 
require  the  States  to  identify  marinas  by 
North  American  Datum  Standard, 
nautical  charts,  etc.  According  to  the 
law,  section  5603  entitled  "Charts  (1)  In 
General — the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 


shall  Indicate,  on  charts  published  by 
the  National  Oceanic  and  Atmospheric 
Administration  (NO.\.A.)  for  the  use  of 
operators  of  recreational  vessels,  the 
locations  of  pumpout  stations  and  dump 
stations."  The  Michigan  DNR  asks  that 
this  portion  of  the  technical  guidelines 
be  taken  out  and  be  replaced  by  the 
specifications  of  the  Act. 

Response:  The  Service  agrees  and  has 
rephrased  this  portion  to  agree  with  the 
Act.  The  Service  suggests  that  obtaining 
sjjecific  coordinates  for  marinas  may  be 
helpful  to  determine  location  of  marinas 
for  development  of  plans. 

Issue  JO.  International  Marina 
histitute  (IMl):  Technical  Guidelines, 
section  2.  Boat  Sur\ey,  third  paragraph: 
The  IMl  states  that  most  Stales  do  not 
have  the  ability  to  quickly  determine 
which  boats  have  toilets  and  what  typ« 
MSD  they  are.  The  IMl  state^that  the 
Service  should  request  that  the  USCG 
require  States  to  ask  all  boat  owners  if 
they  have  a  MSD  and  what  type,  and 
include  the  data  In  their  annual  boating 
statistics  reports.  According  to  Lhe  IMl. 
States  should  list  MSD  use  as  part  of 
their  annual  reports  to  the  USCG  and 
the  USCG  needs  to  correlate  its  own 
Federal  docnjmentation  program 
(assume  all  documented  vessels  have 
toilets). 

Response:  The  Service  recognizes  that 
this  information  may  not  be  readily 
available,  and  has  advised  States  in 
section  2.  of  the  technical  guidelines 
and  Information  Packet  portion  of  these 
guidelines  that  reasonable  estimates  are 
acceptable.  The  Packet  also  advises 
States  of  alternative  means  of  obtaining 
this  information.  The  USCG  would 
require  legislative  authority  to  rxjuire 
States  to  ask  all  boat  owners  if  ihev  have 
a  MSD  and  include  the  data  in  their 
annual  boating  statistics  report,  since 
the  purpose  of  the  report  is  now  boat 
safety-  Regarding  the  comment  that  the 
USCG  correlate  its  own  Federal 
documentation,  this  would  not  result  in 
obtaining  a  sufficient  number  of  boats 
for  the  States  to  adequately  complete 
their  survey. 

Issue  11.  Oregon  State  Marine  Board 
(Marine  Board):  Tef:hnical  Guidelines, 
section  3.,  first  paragraph,  first  sentence: 
The  Marine  Board  requests  the  Service 
to  add  "/or".  The  sentence  should  read: 
"As  a  general  guide,  at  least  one 
pumpout  station  and  Vor'  dump  station 
should  be  provided  for  every  300  to  600 
boats  (not  considering  length  or 
toilets)."  In  Oregon,  according  to  the 
Marine  Board,  the  number  of  boats 
under  26  f^.  is  over  90%  of  the 
i^stered  boats  in  the  State.  Therefore, 
the  requirement  of  one  pumpout  as  the 
sole  means  for  vessel  waste  reception 
n;id  oot  including  dump  stations  or 
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other  means  of  waste  disposal  for  every 
300  to  600  boats,  regardless  of  boat 
length,  would  be  impracticable  to  meet 
in  Oregon,  according  to  the  Marine 
Board. 

Response:  This  formula  is  guidance 
only,  not  a  requirement.  States  should 
u.se  their  judgment  as  to  when  this 
formula  should  be  modified,  or  even 
used. 

Issue  12  International  Marina 
Institute  (IMl):  Technical  Guidelines, 
section  3.  Adequate  Pumpouts,  first 
paragraph,  first  sentence:  According  to 
the  I\II,  this  section  must  be  directly 
linked  to  the  number  and  location  of 
boat  toilets.  Otherwise.  States  may 
count  all  boats  whether  or  not  capable 
of  holding  a  MSD  toilet.  Boat  count 
guide  for  the  number  of  pumpout 
stations  now  includes  all  canoes, 
dinghies,  rowboats.  etc.,  and  all  other 
boats  without  toilets,  which  distorts 
boat  toilet  use  patterns  and  location  of 
pumpout  needs.  The  IMl  states  that  the 
word  "not"  In  the  following  sentence 
should  be  deleted:  "As  a  general  guide, 
.  .     300  to  600  boats  (not  considering 
length  or  toilets)."  The  IMl  requests 
adding  the  following:  "The  number  and 
looition  of  pumpouts  be  based  on 
counts  of  boats  with  toi  lets  and/or  boats 
22  feet  in  length  and  larger  capable  of 
having  installed  MSDs." 

Response:  The  Service  agrees  that 
canoes,  dinghies,  etc.,  should  not  be 
included  in  the  assessment  of  need,  and 
has  added  language  to  that  effect.  The 
amended  method  now  suggested  in  the 
guidelines  is  a  general  guide  only,  and 
can  be  further  amended  by  adding  the 
language  suggested  by  the  commentor, 
or  by  any  of  the  factors  listed  in  that 
Section. 

Issue  13.  Oregon  State  Marine  Board 
(Marine  Board):  Technical  Guidelines, 
Se(;tion  3.,  first  paragraph,  second 
senten-.-*:  The  Marine  Board  states  that 
there  needs  to  be  a  better  breakdov^n  of 
the  requirement  for  vessel  dump 
stations  and  pumpouts  for  marinas 
accommodating  over  50  boats.  The 
Marine  Board  suggests  the  following 
language:  "Marina  with  50  slips  or  more 
that  are  capable  of  mooring  26  ft.  ■»■  boats 
install  at  least  one  pumpout  station. 
Marinas  with  50  slips  or  more  that  are 
capable  of  mooring  16-26  ft.  boats 
install  at  least  one  pumpout  or  portable 
toilet  dimip  station." 

Response:  This  Section  has  been 
rewritten  to  incorporate  the  suggested 
language.  Because  the  guideline  is  not  a 
requirement,  but  guidance,  which  States 
should  use  or  modifv  as  needed, 
additional  language  has  been  added 
which  clarifies  this  point.  States  should 
assess  each  particular  situation  to 


determine  the  pumpout  stations  a.nd 
dump  stations  needed. 

Issue  U.  Oregon  State  Marine  Board 
(Marine  Board):  Technical  Guidelines, 
Section  3.,  second  paragraph:  The 
Marine  Board  requests  adding  the 
following  to  better  clarify  where  to 
install  waste  reception  faciHties;  "Waste 
reception  facilities  should  be  sited  in 
conjunction  with  marinas,  parking  lot 
harbor  or  where  vessels  congregate  or 
are  used,  such  as  transient  harbors  or 
launching  ramps." 

Response:  The  statement  has  been 
amended  to  better  clarify  where  dump 
stations  should  be  installed. 

Issue  15.  International  Marina 
Institute  (IMl):  Technical  GuideUnes, 
section  4.  (3)  Expected  Results  or 
Benefits:  To  the  end  of  that  sentence  the 
IMl  requests  adding  "*   *   *  and  how 
results  will  be  monitored  and  benefits 
will  be  measured." 

flesponse:  Although  States  have  the 
option  to  monitor  and  measure  benefits, 
and  are  encouraged  to  do  so  when 
necessary,  requiring  this  step  of  the 
States  goes  beyond  the  intent  of  the  Act 
and  conveys  an  unnecessary  burden  to 
the  States.  There  may  be  so  many  other 
factors,  such  as  municipal  sources  of 
pollution,  that  it  may  be  e.xtremely 
difficult  and  exf)ensive  to  measure  the 
specific  benefit  of  installing  pumpouts. 
Pumpouts  should  be  viewed  as  a  Best 
Management  Practice  which,  when 
ln.stalled,  will  help  clean  up  the  water 
by  preventing  one  source  of  pollution. 

Issue  16.  International  Marina 
Institute  (IMl):  Technical  Guidelines, 
section  4.  (4)  (c),  Approach/Strategy: 
The  IMl  suggests  mentioning  here  or  in 
section  8.  that  grants  should  not  go  for 
endless  repairs  of  existing  pumpouts 
which  have  proven  to  be  located  in 
inappropriate  sites,  under  failed 
government  control,  or  which  has  a 
history  of  unreasonably  low  use  and 
performance.  The  IMl  states  that  the 
State  strategy  must  address  the  question 
of  whether  or  not  an  existing  pumpout 
station  is  worth  upgrading,  and  how 
demonstrated  problem  pumpout 
services  will  be  upgraded  or  eliminated. 
Response:  The  Service  agrees  and  has 
added  language  in  seclion  4.  (4)  (r). 

Issue  1 7.  International  Marina 
Institute  (IMl):  Technical  Guidelines, 
section  4.  (4)  (d):  To  the  list  following 
'How  Stales  will  ensure  that  *   *   *"the 
IMl  rfrquests  adding  "(iii)  facilitate 
speedy  permits  for  pumpout  station 
construction  or  improvement."  The  IMl 
states  that  Federal  and  Slate  agencies 
must  facilitate,  speed,  and  make  le^s 
expensive  the  process  of  granting 
permits  for  pumpout  stations.  The  IMl 
requests  that  the  guidelines  ask  5>tales  to 
tell  the  Service  how  the  permit  process 
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Will  be  expedited,  and  to  document  the 
average  time  it  takes  for  a  pumpout 
permit.  The  IMl  believes  the  Service 
should  give  high  priority  to  those  States 
who  speed  the  process. 

np.'.ponse:  The  Service  encourages 
States  to  expedite  the  permit  processes 
required  by  State  and  local 
governments,  so  that  facilities  will  be 
installed  as  soon  as  possible.  However, 
requiring  the  requested  information  is 
beyond  the  scope  of  the  Act  and  the 
authority  of  the  Service. 

Isaiip  J8  International  Marina 
I:istitute  (IMI):  Technical  Guidelines, 
section  4.  (4)  Approach:  The  IMI 
requests  adding  "(i)  Describe  methods  to 
he  used  to  measure  program  costs  and 
benehts  to  the  boating  public;  and  (j) 
How  the  State  will  evaluate  and  monitor 
the  program  effectiveness  and  make 
changes  to  approaches  as  weaknesses 
and/or  unanticipated  opportunities 
become  apparent."  The  IMl  believes  that 
program  evaluation  needs  to  be  given 
greater  emphasis,  to  assure  quality 
products. 

Pfsponse:  Section  "(i)  Describe 
rrethods  to  measure  costs  and  benefits 
*   *   *■■  is  beyond  the  scope  of  the  Act. 
Section  (j)  is  included  in  the  grant 
guidelines.  §R5. 42(c).  which  requires 
Stales  to  ensure  that  facilities  are 
operated  and  maintained  and  used  for 
the  stated  grant  purpose.  A  paragraph  at 
the  end  of  section  3.  of  the  Technical 
Guidelines  has  been  added  to  give 
program  evaluation  greater  emphasis. 

Issue  19  Center  for  marine 
Conservation  (Center):  Technical 
Guidelines,  section  5.  Education/ 
Information;  The  Center  considers 
education  as  a  critical  component  in  the 
ability  of  the  Clean  Vessel  Act  to  keep 
boater's  sewage  out  of  the  water.  They 
are  concerned  that  all  education  efforts 
will  be  done  State  by  State,  and  that 
there  is  no  plan  for  national 
development  of  model  educ:ation 
programs  or  materials  which  can  then 
be  us€>d  by  the  States.  With  the  Center's 
marine  debris  work,  they  have  seen  the 
effective  use  of  a  national  information 
office,  and  have  seen  that  it  minimizes 
duplication  at  the  State  level,  and 
enhances  coordination  and 
communication  between  educators.  The 
Center  believes  something  similar  for 
the  Clean  Vessel  Act  would  enhance  the 
ability  of  the  Art  and  reduce  costly 
duplication. 

Response:  The  Service  is  planning  a 
workshop  with  Federal.  State  and  local 
agencies,  the  marine  industry,  boaters, 
conservation  organizations,  and 
interested  parties,  early  in  1994,  to 
identify  gaps  in  the  education  program, 
and  responsibilities  for  filling  those 
gaps.  The  Serv  ice  encourages  any 


organization  interested  to  attend.  Notice 
of  the  date,  time,  and  place  will  be 
published  in  the  Federal  Register.  In 
addition,  the  EPA  is  developing  two 
reports  on  the  subject,  both  still  in  draft: 
(1)  Framework  for  a  Public  Outreach 
Strategy  on  Sewage  Discharges  from 
Boats  and  Marinas;  and.  (2)  INTERIM 
REPORT:  Summary  of  Federal  Programs 
and  Tools;  Summar)'  of  State  and  Local 
Programs  and  Tools;  Identification  of 
Missing  and  Needed  Information  for 
Guidance  Development  on  Boat  and 
Marina  Pollution  Control;  List  of 
Contacts. 

Issue  20.  Oregon  State  Marine  Board 
(Marine  Board):  Technical  Guidelines, 
section  6.  (1)  (a)  and  (b),  discharge  of 
wastewater  to  treatment  facilities  and 
transport  by  licensed  septage  haulers: 
The  Marine  Board  has  found  that  time 
and  again  with  Oregon  there  has  been 
non-acceptance  of  vessel  wastes  by 
many  small  municipal  wastewater 
treatment  facilities.  Therefore,  the 
Marine  Board  recommends  that  USFWS 
or  others  conduct  a  detailed  study  on 
the  effects  of  vessel  waste  treated  by 
municipal  wastewater  systems  and 
provide  States  technical  guidance  on 
this  matter. 

Fesponse:  When  developing  the  State 
Plan,  States  are  asked  to  identify  any 
problems  with  municipal  treatment 
plant  operators  accepting  marine 
sewage.  When  the  extent  of  the  problem 
is  ascertained,  the  Service  will  then 
consider  solutions  to  the  problem.  At 
this  time,  a  number  of  studies  have  been 
done  to  show  that  vessel  sewage  should 
not  be  a  problem  to  waste  treatment 
plants.  Education  may  be  the  best  tool 
for  overcoming  this  perceived  problem 

Issue  21.  International  Marine 
Institute  (IMl):  Technical  Guidelines, 
section  7..  third  paragraph,  after  first 
sentence:  The  IMI  requests  adding  a 
sentence:    When  pumpouts  are 
installed  on  or  near  boat  fueling  areas, 
explosion  proof  motors  and  switches 
must  be  used." 

Response:  The  Service  agrees  and  has 
added  language  to  that  effect. 

Issue  22  International  Marina 
Institute  (IMI):  Information  Packet, 
section  1.  (.5)  Nursery  Areas:  The  IMI 
states  that  this  section  is  misleading, 
unsupported,  and  subject  to  regulatory 
abuse,  and  should  be  deleted.  New  York 
State  Department  of  Environmental 
Conservation  (DEC):  The  DEC  requests 
expanding  "Nursery  areas  of  indigenous 
aquatic  life"  in  section  1..  item  (5)  to 
make  reference  to  State  and  Federally 
designated  significant  habitats  such  as 
are  designated  in  Coastal  Zone 
programs. 

Response:  The  Service  agrees  that  the 
definition  is  too  broad  and  has  deleted 


it.  substituting  the  definition  suggested 
by  New  York  State  DEC  in  the 
Information  Packet  and  section  1.  (5)  of 
the  technical  guidelines. 

Issue  23.  International  Marina 
Institute  (IMI):  Information  Packet, 
section  1.,  Discussion  of  the  effects  of 
vessel  sewage  on  these  waters,  first 
paragraph,  third  sentence:  The  IMI 
requests  changing  the  word  from 
"several"  to  "many"  in  the  sentence 
"While  vessel  sewage  discharges 
represent  only  one  of  "several'  sources 

*  *   *  •• 

Response:  The  Service  agrees  and  has 
made  the  change. 

Issue  24.  International  Marina 
Institute  (IMI):  Information  Packet, 
Section  1.,  Discussion  of  the  effects  of 
vessel  sewage  •   *   •  second  paragraph, 
second  sentence:  The  IMI  requests 
adding  the  word  "uncooked"  to  text: 
"Humans  are  put  at  risk  by  eating 
'uncooked'  contaminated  shellfish. 

*  *   •  "  According  to  the  IMI,  cooking 
kills  the  pathogens. 

Response:  Although  the  discussion  is 
primarily  about  pathogens,  cooking  does 
not  destroy  all  forms  of  contaminants. 
Therefore,  the  conservative  approach  is 
taken. 

Issue  25.  International  Mnrina 
Institute  (IMI):  Information  Packet. 
Section  1..  Discussion  of  the  effects  of 
vessel  sewage  •   *   *  second  paragraph, 
last  sentence:  The  IMl  requests  deleting 
"and  swimming  beaches"  from  text. 
According  to  the  IMI,  the  statement  is 
not  true  for  most  beaches. 

Response:  The  Service  agrees  that  the 
statement  is  not  tme  for  most  beaches, 
and  has  modified  the  statement 
accordingly. 

Issue  26  International  Marina 
Institute  (IMIj:  Information  Packet, 
Section  1.,  Discussion  of  the  effects  of 
vessel  sewage  •   *    •  third  paragraph, 
last  2  sentences:  The  IMI  requests 
deleting  the  last  two  sentences:  "Sewage 
discharged  from  holding  tanks  will  thus 
increase  the  biological  oxygen  demand 
(BOD)  in  the  vicinity  of  boats.  When 
this  occurs  in  poorly  flushed 
waterbodies,  the  dissolved  oxygen 
concentration  of  the  water  may  decrease 
(Milliken  and  Lee,  1990."  According  to 
the  IMI,  this  is  misleading  and  faulty 
logic.  If  kept,  the  IMI  requests  fully 
qualifying  this  statement  as  to  the 
number  of  holding  tanks  which  must  be 
dumped  to  make  it  significant. 

Response:  The  sentences  are  general, 
informational  statements.  The 
statements  have  been  qualified  to  ensure 
that  they  are  not  misleading. 

Issue  27.  North  Carolina  Department 
of  Environment.  Health  &  Natural 
Resources  (DEHNR):  Information  Packet, 
section  1..  last  paragraph,  first,  fourth 
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and  fifth  sentences,  and  Information 
Packet,  Section  6.,  second  parggraph, 
last  sentence:  It  is  the  DEHNR's 
understandinc  that  zinc  sulphate  was 
voluntarily  taken  off  the  maHiet  10  years 
ago  when  its  degrading  effects  on  waste 
treatment  ^vere  discovered.  According  to 
the  DEHNR,  plant  operators  and 
regulators  should  not  be  given  the 
ioiplicetion  that  heavy  metals  or  other 
severe.  Hngering  toxics  can  be  expected. 
The  holding  tank  chemicals  in  use  today 
are  generally  biodegradable  arrd  if  even 
marginally  diluted,  have  littie  efTect  on 
treatment  systems.  The  DEHXR  requests 
that  the  Information  Packet  be  v.TJtten  to 
describe  why  the  waste  can  be  treated 
in  existing  s)  stems  rather  than  helping 
to  panic  regulatory  agf-ncies  that  are  not 
familiar  with  the  research,  or  the  rate 
and  volumes  of  present  demands. 

Fespon-ie:  Zinc  sulphate  has  been 
deleted  from  the  discussion,  and  the 
discussion  modified  in  both  places  to 
indicate  the  lack  of  r»al  problems  noted 
from  use  of  these  chemicals. 

issue  28.  International  Marina 
ln.stitute  (IMT):  The  IMI  requests  that  the 
Service  credit  IMI  for  its  contributions 
in  the  guidelines.  Information  Packet, 
•section  3.,  first  and  second  paragraphs: 
The  IMI  requests  the  following  be 
appended  to  these  paragraphs:  "(Ross  & 
.Vmaral,  1992)",  to  give  creiiit  for  this 
tfxt  to  the  IMI  survey  of  Ne^v  England 
pumpout  stations  mentioned 
previously.  Informatfon  Packet,  sf  ctron 
7.,  third  paragraph,  "Equipment  failure 
*   *   •  ":  The  IMT  requests  the  following 
be  appended  to  this  paragraph:  "(Ross  & 
Amaral.  1992)".  Also,  i.-.forr.atiQn 
Packet,  section  3.,  Rrst  parscrnph. 
Public/private  partnersr.ips:  IMI  totally 
agrees  with  the  importance  of  private 
invofvemeni,  and  requests  t.hjt  the 
record  show  that  the  oQ%  is  ba.sed  on 
the  1986-87  National  Boating  Facilities 
Survey  IMIO-'RI  conducted  for  NMMA. 

hesponsf.  Credits  have  bc^f n  added 
for  each  of  the  sources. 

hiiie  29.  International  Marina 
Ir.stitu**  (r.Jl):  Information  Packet, 
sect.ori  .1..  fourth  paragraph,  next  to  last 
sentence:  The  INfT  rei-juests  oe.-eting  t.he 
sentence  "Some  States  requirs 
installation  of  pumpouts  for  a!)  new 
marina<5.",  because  it  may  erjcourage 
regulators  to  mandate  pumpouts 
everywhere  without  coniiideration  of 
other  factors,  or  add  "  •  •  •  regardless 
of  any  measured  r.eid  or  lack  of 
potential  use.  '  at  the  end  of  that 
sentence. 

Rtisponst^:  The  Service  agr»-es,  and  has 
dk^leted  the  sentence. 

/.s.sue  30.  Internationa!  Mnhna 
Inatitute  (IMI/:  Information  Packet, 
section  3.  (2):  The  IMI  requests  changing 
the  "45%"  peak  occupancy  rale  to 


"40%"  in  the  sentence  "It  is  as.sumed 
every  boat  which  is  occupied  *  *   *  the 
occupancy  rate  during  peak  periods  is 
45%."  Also,  Information  Packet,  section 
3.  (3)  Calculation  for  Estimating  Need 
for  Dump  Stations,  and.  Calculation  for 
E,stimating  Need  for  Pumpout  Stations: 
The  ISn  recommends  changing  the  p)eak 
occupancy  rate  from  "45%"  to  "40%", 
to  match  the  sentence  above  in  section 
3.  (2).  According  to  the  IMI,  the  45% 
comes  from  the  1989  ISU  national  auto 
parking  and  boat  use  study  of  142 
public  and  private  marinas  in  24  States. 
The  highest  use  day  (July  4th  weekend) 
was  46%  of  all  boats  in  use,  but  quickly 
dropped  to  33%  on  non-holiday 
weekends.  (Reference:  Ross,  N.  Auto 
Parking  in  Marinas.  International 
Marina  Institute,  Wickford.  Rl.  1989.  13 
pp.  According  to  the  IMI,  holding  tanks 
are  often  pumped  during  the  week. 
National  engineering  standards  for 
parking  lot  size  for  theaters,  restaurants, 
and  shopping  malls  call  for  using  the 
5th  highest  use  day.  The  IMI  states  that 
it  would  be  more  reasonable  to  use  the 
33%  to  be  high  weekend  use  rate.  The 
IMI  suggests  using  the  difference 
between  the  46%  and  33%  or  40%, 
which  is  the  most  reasonable  national 
number  in  the  formula  calculations. 

Response:  The  Service  agrees  a.-d  has 
made  the  changes  in  the  sentence  and 
in  both  calculation  formulas,  giving 
c:redit  to  the  source. 

/.s.<;ue  31.  International  Marina 
Institute  (IMTh  Information  Packet, 
section  3.  (3):  Hours  of  operation:  The 
IMI  requests  adding  "peak  boating 
season"  to  "*   *   *  assumf^  facilities 
will  be  in  operrifion  for  twelve  boi..-s  per 
day  during  pe^k  boating  season' 
weekends  and  '   *   *  ". 

Fespons^:  The  statement  has  been 
added  to  the  .sentence. 

I.^sue  32.  Mas.sachusf fs  Department 
of  Fish.  VVildhfe  and  Envi.-onmert.il 
Law  Enforcement  (DEWELE): 
Informntjon  Packet,  seeilion  3., 
Calculation  for  Estimating  Need  .*yr 
Pumpout  Stations:  The  DnV7:i£ 
suggests  addmg  open  brirV-  :s  end  open 
parenthesHS  before  "No.  o:  Euats  26'- 
40'",  close  fMrentheses  aPer  "No.  With 
Holding  Tanks  (50%) ",  and  close 
braLkets-after  *  No.  of  Boats  40'-*",  to 
clarify  the  calculation. 

Response:  The  Ser\ice  agrees  and  has 
added  the  brackets  and  parentheses. 

Is.-^ue  33.  North  Carolina  Depnrfmtnt 
of  Environment,  Heahh  A  Natural 
Resourc-es:  Information  Packet,  section 
6.:  The  DEHNR  is  concerned  with  the 
discussion  of  waste  treatment 
alternatives.  According  to  the  DEHNR, 
relatively  few  marinas  are  in  a  stage  of 
construction  where  major  waste 
treatment  svstem  modifications  are 


readily  feasible,  h  is  likely,  according  to 
the  DEHNR,  that  a  marina  waste 
disposal  system  is  already  in  place.  The 
best  use  of  the  grants,  according  to  the 
DEIHNR,  will  be  to  install  as  many 
dockside  pumpout  units  as  possible. 
The  DEHNR  states  that,  under  certain 
circumstances,  funding  new  or 
replacement  waste  treatment  systems 
may  be  appropriate.  But  in  most  cases, 
research  indicates  that  existing  systems 
should  be  able  to  handle  anticipated 
loads. 

Response.  The  Service  agrees  with 
this  assessment,  and  encourages  States 
to  install  as  many  pumpout  stations  and 
dump  stations  as  are  needed  as  the 
highest  priority.  The  discussion  of  waste 
treatment  alternatives  is  infonr.diiaTal. 
and  not  meant  to  imply  a  priprity  for 
new  or  upgraded  waste  treatment 
systems. 

/.ssue  3-i  International  Marina 
Lnstitute  (IMI):  Information  Packet. 
section  6.,  Vessel  Sewage 
Characterization,  second  paragraph,  first 
sentence.  Effects  of  holdings  tank 
additives:  The  IMI  asks  the  following: 
What  are  Lhe  harmful  additives?  What 
chemicals  should  be  regulated?  Where 
is  the  list  of  produr::ts  which  can  be 
used?  Is  there  a  government  sanctioned 
list?  Who  is  doing  testing  on  produrts 
for  holding  tanks?  If  no  govem.ment  li.st 
exists,  can  the  Service  encourage  the 
Slates  to  regulate  them?  If  the  list  exists, 
publish  It. 

Response  This  paragraph  is  jin 
information  paragraph  which 
characterizes  chemical  holding  t.^nk 
additives.  No  .statement  is  m»<ie  t.inS 
they  are  harmful  or  that  they  should  !»• 
regulated.  The  Ser.ice  has  no  list  of 
products  which  can  be  used,  end  there 
is  no  government  sanctioned  list. 

Isbue  35.  Nonh  Circhna  I>pa.-t.-:>*'-.f 
of  Environment.  Health  &  Nat-^ral 
Resources  (DEHNR):  Information  Packet, 
section  6  On-SiteTreatm'^nt:  .Actording 
to  the  DEHNR.  North  Carolina  law  does 
not  alio-.v  holding  tanks  as  an  si  ceptable 
sewage  treatment  and  disposal  sv-stem. 

Respc-nr.e:  A  statement  has  been 
added  to  this  section  cautioning  that 
marinas  should  consult  State  law  ref-re 
in.sfallirg  any  of  these  measures. 

Issue  36  Center  for  Marine 
Conservation  (Center);  Information 
PaiAet,  section  7..  first  paragraph,  sixth 
sentence:  "Stationary  or  portable 
dockside  pumps  cost  in  the  ran^  of 
$2,000  to  510.000.  and  f>-pical  complete 
installations  may  be  as  high  as 
$20,000.  "  The  Center  believes  these 
numbers  sound  high,  and  requests  that 
the  Service  clarify  what  is  covered  her*', 
and  separate  out  costs  for  live  aboard 
permanent  installations. 
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Fesponse:  This  information  was 
obtained  from  the  marine  industry. 
Average  costs,  including  sewage 
connection  and  other  accessories,  for 
the  first  appHcation  period,  were  close 
to  520,000  per  unit.  Some  costs  were  in 
the  range  of  560,000. 

/.ssne  37.  International  Marina 
Listitute  ([N'll);  Information  Packet, 
section  7.  (1)  The  Dvll  states  that 
stationary-  units  can  also  be  discharged 
into  septic  systems  if  the  State  allows. 
According  tc  the  Dvll,  their  advantages 
also  include  '"speed  ofu.se". 

Response:  Although  it  may  be  true 
that  the  unit  contents  may  be  discharged 
into  septic  systems,  this  type  of 
connection  is  not  encouraged.  Speed  of 
use  has  been  added  as  an  advantage. 

Issue  38:  International  Marina 
Institute  (IMT):  Information  Packet, 
section  7.  (2)  Portable  units  on  wheels, 
fourth  sentence:  While  moving  about 
the  manna  requires  more  time,  the  IMI 
believes  that  also  is  an  advantage  for 
pumping  out  boats  during  slow 
weekdays,  especially  after  a  busy 
weekend. 

Response:  This  advantage  has  been 
added. 

Issue  39:  International  Marina 
Institute  (IMI):  Information  Packet, 
section  7.  (3)  Portable  units  on  a  vessel, 
last  sentence.  Range  of  operation  is  not 
a  problem,  occording  to  the  IMI,  since 
one  vessel  can  service  an  entire  harbor 
of  several  marinas,  etc. 

Response:  The  Ser\'ice  agrees.  This 
statement  has  been  deleted. 

IsS'Ue  40:  International  Marina 
Institute  (IMI):  Information  Packet, 
section  7,  (4)  Remote  operated  multi- 
station systems,  last  sentence: 
According  to  the  IMI,  the  last  sentence 
talks  about  he  problems  of  winter 
freezing.  Freezing  affects  every  pumpout 
in  northern  climates,  but  is  less  of  a 
problem  for  multi-station  systems 
because  they  generally  depend  on  a 
vacuum  tank  system  which  keeps  the 
lines  free  of  all  standing  water.  The  IMI 
recommends  dropping  the  i.ssue,  or 
making  a  general  statement  such  as: 
"All  pumpout  systems  in  northern 
States  subject  to  freezing  may  need 
winterization.". 

Response;  The  Sen  ice  agrees.  The 
statement  has  been  deleted. 

/ssue  41:  International  Marina 
Institute  (EMI):  Information  Packet, 
section  7..  next  to  last  paragraph,  fourth 
sentence,  under  Other  Factors  to 
Consider  for  Pumpout  Stations,  "*   *   * 
and  disinfect  suction  connection.":  The 
IMI  states  that  this  sounds  like  a  good 
idea,  but  how  do  you  do  it?  Would  not 
tile  disinfectant  used,  e.g.,  chlorine, 
pose  a  more  significant  threat  to  aquatic 
hfe  than  sewag»  bacteria  inside  the  hose 


connector?  Recommend  dropping  the 
words. 

Response  The  Service  agrees.  The 
statement  has  been  deleted,  and  a 
suggestion  added  to  use  a  dedicated 
system  for  flushing  and  rinsing  hoses. 

Issue  42:  International  Marina 
Institute  (IMI):  Information  Packet, 
section  7..  last  paragraph,  third  sentence 
under  Other  Factors  to  Consider  for 
Pumpout  Stations:  The  IMI  states  that 
the  statements  "EPA  has  found  *   •   •" 
the  need  for  "maintenance  contracts 
*   *   *' and  "dedicated  funds  *   *   *", 
are  misquoted  from  the  final  Nonpoint 
Pollution  Marinas  Chapter  5,  boat 
sewage  section  pp  5—42  to  5—46.  The 
IMI  states  that  the  statements  are  based 
on  a  preliminary  practices  draft  which 
was  discarded  in  the  final  text.  If 
maintenance  contracts  were  necessary 
anywhere,  according  to  the  IMI,  they 
would  be  needed  at  the  public  marinas 
do  not  need  such  government  required 
contracts  or  dedicated  funds  since  they 
will  fix  the  problem  themselves  or  hire 
someone.  The  IMI  recommends  deleting 
the  entire  last  sentence  begiruiing  "EPA 
has  found  •   *   *",  or  specify  that  this 
"only  applies  to  public  marinas  which 
are  unable  to  do  their  own 
maintenance.". 

Response:  The  reference  to  EPA  has 
been  dropped.  The  paragraph  has  been 
kept  as  a  suggestion. 

Issue  43:  International  Marina 
Institute  (IMI):  Information  Packet, 
section  8..  fifth  paragraph.  Rental 
Contracts:  The  IMI  recommends  adding 
"waters"  to  the  text  of  "(1)  prohibit  boat 
sewage  discharge  into  the  marina 
'waters'  to  keep  the  water  clean."  to 
otherwise  allow  discharge  into  a 
pumpout  or  sanitary  waste  system. 

Response:  The  word  has  been  added. 

Issue  44:  International  Marina 
Institute  (IMI):  Information  Packet, 
section  8.,  fifth  paragraph.  Rental 
Contracts:  The  IMI  is  not  sure  marinas 
can  legally  force  boat  owners  to  covert 
to  holding  tanks  (2)  without  new 
legislation  since  Federal  law  allows  use 
of  all  three  types  of  MSDs.  The  IMI  does 
not  feel  the  Service  can  issue  (2)  in  the 
Guideline  at  this  time  without  a  change 
in  Federal  law. 

Response:  The  Service  agrees.  The 
statement  has  been  deleted. 

Technical  Guidelines 

The  Fish  and  Wildlife  Service  will 
administer  the  Clean  Vessel  Act  grant 
program  through  State  agencies  only. 
Both  public  and  private  marinas  are 
eligible  to  participate  in  this  program 
and  should  conform  to  these  technical 
guidelines  if  they  do  participate. 
Marinas  that  do  not  participate  in  this 
program  v\ould  not  have  to  conform  to 


these  guidelines.  The  Service  believes 
that  public/private  partnerships  are  a 
very  important  part  of  the  success  of 
this  program,  and  will  give  higher 
priority  to  those  projects  that  provide 
such  partnership.  Inability  of  a  State  to 
give  grants  to  private  marinas  will  result 
in  a  lowering  of  that  State's  priority  for 
funds.  Those  States  tiiat  have  legal/ 
administrative  roadblocks  are  strongly 
encouraged  to  overcome  them  through 
changes  in  their  law  or  procedures. 

These  technical  guidelines  should  be 
followed  when  doing  sur\'eys, 
developing  a  plan  and  education 
program,  and  constructing  pumpout 
stations  and  dump  stations.  Technical 
■guidelines  are  presented  here  by 
section.  At  the  end  of  these  guidelines, 
an  information  packet  is  presented, 
which  contains  a  general  di.scussion  of 
each  section  and  provides  greater  detail. 

Definitions 

For  the  purposes  of  these  technical 
guidelines  the  term:  (1)  Type  III  marine 
sanitation  device  (holding  tank)  moans 
any  equipment  for  installation  on  board 
a  vessel  which  is  specifically  designed 
to  receive,  retain,  and  discharge  human 
body  wastes,  (2)  pumpout  station  means 
a  facility  that  piunps  or  receives  human 
body  wastes  out  of  Type  III  marine 
sanitation  devices  installed  on  board 
vessels;  (3)  recreational  vessel  means  a 
vessel  (a)  manufactured  for  operation,  or 
operated,  primarily  for  pleasure;  or  (b) 
leased,  rented,  or  chartered  to  another 
for  the  latter's  pleasure;  (4)  dump 
station  means  an  upland  or  floating 
waste  reception  facility  specifically 
designed  to  receive  wastes  from  portable 
toilets  carried  on  vessels,  or  floating 
restrooms  in  the  water,  not  connected  to 
land  or  structures  connected  to  the  land, 
used  solely  by  boaters,  and  does  not 
include  upland  restroom  facilities;  (5) 
marina  means  a  facility  with  ten  or 
more  wet  slips  and/or  dry  land  storage; 
(6)  Parking  lot  harbor  means  a  harbor 
which  is  home  port  to  many  boats  kept 
on  swing  moorings  or  in  marina  docks. 
Most  of  the  time,  most  of  the  boats  are 
unoccupied  and  unused;  (7)  Transient 
harbor  means  "destination"  harbor 
where  boaters  go  during  day  trips  or 
berth  overnight;  (8)  Portable  toilet 
means  toilets  that  are  not  installed 
toilets.  They  are  designed  to  be  removed 
from  a  vessel  and  their  contents  emptied 
into  shoreside  receptacles;  (9)  Coastal 
zone  has  the  same  meaning  that  term 
has  in  section  304(1)  of  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C. 
14.53  (1).  Section  1453  defines  "coastal 
zone"  as  follows:  "The  term  'coastal 
zone"  means  the  coastal  waters 
(including  the  lands  therein  and 
thereunder)  and  the  adjacent  shorelands 
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(including  the  waters  therein  and 
thereunder),  strongly  influenced  by  each 
other  and  in  proximity  to  the  shorelines 
of  the  several  coastal  states,  and 
includes  islands,  transitional  and 
intertidal  areas,  salt  marshes,  wetlands, 
and  beaches.  The  zone  extends,  in  Great 
Lakes  waters,  to  the  international 
boundary  between  the  United  States  and 
Canada  and,  in  other  areas,  seaward  to 
the  outer  limit  of  the  United  States 
territorial  sea.  The  zone  extends  inland 
from  the  shorelines  only  to  the  extend 
necessary  to  control  shorelands.  the 
uses  of  which  have  a  direct  and 
significant  impact  on  the  coastal  waters. 
Excluded  from  the  coastal  zone  are 
lands  the  use  of  which  is  by  law  subject 
solely  to  the  discretion  of  or  which  is 
held  in  trust  by  the  Federal 
Government,  its  officers  or  agents." 

Section  1.  Waters  Most  Likely  To  Be 
Affected  by  the  Discharge  of  Sewage 
From  Vessels 

Guidelines  for  States  to  use  in 
identifying  waters  most  likely  to  be 
affected  by  the  discharge  of  sewage  from 
vessels  are  those  waters  frequented  by 
large  numbers  of  boaters  and  include: 
(1)  Sheltered  waters  that  are  generally 
poorly  flushed  systems;  (2)  Wafers 
identified  to  be  of  National  Significance; 
(3)  Waters  of  significant  recreational 
value:  (4)  Waters  supporting  designated 
shellfish  har\'est  areas;  (5)  State  and 
federally  designated  Nursery  areas  of 
indigenous  aquatic  life;  (6)  Waters 
designated  by  the  EPA  as  "No  Discharge 
Areas"  under  section  312(f)(3)  and  (4) 
(A)  &  (B)  of  the  Clean  water  Act.  and  (7) 
Waters  that  do  not  meet  State 
designated  usage. 

Section  2.  Sun,eys  of  Pumpout  Stations 
and  Dump  Stations 

Only  coastal  States  are  required  to  do 
a  survey.  Coastal  States  should  submit 
sur%'eys  to  the  Federal  Air  official  at  the 
appropriate  Fish  and  Wildlife  Ser\ice 
Regional  Office,  as  follows: 

(1)  Region  1  coastal  States  include 
California.  Commonwealth  of  the 
Northern  Mariana  Islands,  Guam. 
Hawaii,  Oregon,  and  Washington: 
Deputy  Assistant  Regional  Director, 
Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Ser\'ice,  Eastside  Federal 
Complex,  911  NE  11th  Avenue, 
Portland,  Oregon  97232-4181,  (503) 
231-6128. 

(2)  Region  2  coastal  State  includes 
Texas:  Deputy  Assistant  Regional 
Director,  Division  of  Federal  Aid.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306.  500  Gold  Avenue,  SW., 
Albuquerque,  New  Mexico  87103,  (505) 
766-2095. 


(3)  Region  3  coastal  States  include 
Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  and  Wisconsin:  Deputy  Assistant 
Regional  Director,  Division  of  Federal 
Aid,  U.S.  Fish  and  Wildlife  Ser\'ice, 
Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  Snelling. 
Minnesota  55111-4056,  (612)  725-3596. 

(4)  Region  4  coastal  States  include 
Alabama,  Florida,  Georgia,  Louisiana, 
Missi.ssippi,  North  Carolina,  Puerto 
Rico,  South  Carolina,  and  the  Virgin 
Islands:  Deputy  Assistant  Regional 
Director,  Division  of  Federal  Aid,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  suite  324,  Atlanta,  Georgia  ' 
30345,  404/679^159. 

(5)  Region  5  coastal  States  include 
Connecticut.  Delaware,  District  of 
Columbia,  Maine,  Mar>  land, 
Massachusetts.  New  Hampshire,  New 
Jersey.  New  York,  Pennsylvania,  Rhode 
Island,  and  Virginia:  Deputy  Assistant 
Regional  Director,  Division  of  Federal 
Aid,  U.S.  Fish  and  Wildlife  Ser\'ice,  300 
Westgate  Center  Drive,  Hadley, 
Massachusetts  01035-9589,  (413)  253- 
8501. 

Pumpout  station/dump  station 
survey:  All  marinas,  moorages,  docks, 
etc.,  should  be  surveyed.  The  sur\ey 
should  include  whether  the  marina  has 
pumpout  stations,  dump  stations,  or 
both;  how  many  pumpout  and  dump 
stations;  which  ones  are  operational; 
and,  the  specific  coordinates  of  each 
operational  pumpout  and  dump  station. 
For  pumpout  and  dump  stations  not 
located  in  the  above  marinas,  moorages, 
etc..  such  as  at  ramps,  the  specific 
coordinates  should  be  obtained  for  these 
facilities  also.  Specific  coordinates,  i.e., 
latitude  and  longitude,  should  be 
reported  in  North  American  Datum  1983 
(NAD  83)  standard.  Other  alternatives 
include  (a)  State  Plane  Coordinate 
Values,  and  (bj  A  portion  of  a  N0.\,^ 
nautical  chart  identified  by  chart 
number,  edition,  and  edition  date  that 
marks  clearly  the  pumpout  station/ 
dump  station.  Specific  coordinates  for 
all  pumpout  and  dump  stations  should 
be  submitted  to  the  appropriate 
Regional  Office  of  the  Fi.sh  and  Wildlife 
Service  for  inclusion  on  NOAA  charts. 
Suggested  survey  questions  include  the 
following  for  each  facility:  (1)  Name  and 
address  of  marina,  moorage,  dock,  etc.; 
(2)  whether  the  marina  is  public  or 
private;  (3)  telephone  number;  (4) 
location  of  marina,  etc.,  by  county, 
water  body  and  specific  coordinates;  (5) 
whether  the  marina  has  pumpout 
stations,  dump  stations,  or  both;  (6)  how 
many  pumpout  and  dump  stations;  and. 
(7)  whether  the  pumpout  and  dump 
stations  are  operational. 

Boat  sur\'ey;  The  sur\'ey  should 
include  the  following:  (1)  Total  number 


of  boats  by  water  body  and  county;  (2) 
How  many  boats  have  Type  III  MSD 
holding  tanks;  (3)  How  many  boats  have 
portable  toilets. 

A  complete  survey  of  all  boaters  is  not 
necessary.  States  should  obtain  only  as 
much  information  as  is  necessary  to 
determine,  within  reasonable 
confidence  limits,  numbers  of  boats, 
how  many  boats  have  Type  III  MSD 
holding  tanks  or  portable  toilets,  and 
where  boaters  are  most  likely  to 
congregate  by  water  body  and  county. 
Sample  surveys  are  acceptable.  Recent 
sur\'eys  are  acceptable  if  they  answer  all 
the  questions  needed. 

Section  3.  What  Constitutes  Adequate 
and  Reasonably  Available  Pumpout 
Stations  and  Dump  Stations  in  Boating 
Areas 

As  a  general  guide,  at  least  one 
pumpout  station  and  dump  station 
should  be  provided  for  every  300  to  600 
boats  over  16  feet  length  overall.  This  is 
not  a  requirement,  but  guidance  onlv. 
and  should  be  modified  depending  on 
the  situation.  For  instance,  if  most  boats 
in  an  area  are  under  26  feet,  many  more 
dump  stations  would  be  required  than 
pumpout  stations.  Another  question  is 
the  minimum  number  of  boats  that 
should  have  pumpout  stations  and 
dump  stations  Again,  there  is  no  one 
answer,  it  is  suggested  that  marinas  with 
50  slips  or  more  that  are  capable  of 
mooring  26  feet  +  boats  have  access  to 
at  least  one  pumpout  station,  and 
marinas  with  50  slips  or  more  that  are 
capable  of  mooring  16-26  feet  boats 
have  access  to  at  least  one  dump  station. 
This  does  not  mean  that  every  marina 
with  50  +  slips  should  have  a  pumpout 
station  or  dump  station.  Where  marinas 
are  adjacent  (within  two  miles  of  each 
other),  pumpout  stations  can  be  shared. 
Other  factors  should  be  considered, 
such  as  whether  the  marina  is  a  parking 
lot  or  transient  harbor,  or  the  amount  of 
fuel  dock  use.  In  determining  the 
installation  of  any  pumpout  station  or 
dump  station,  such  factors  as  boat  size, 
boating  use  patterns,  coastal  water 
characteristics,  sensitive  areas,  flushing 
capacity,  etc.,  should  play  a  large  role  in 
establishing  needs  for  facilities.  Due  to 
the  variability  in  each  State,  States  must 
have  the  flexibility  to  provide  criteria 
that  addresses  their  specific  needs.  See 
the  discussion  in  the  Information 
Packet,  section  3,  for  alternative 
approaches  to  determining  need. 

Dump  stations  should  be  sited  in 
conjunction  with  pumpout  stations,  but 
should  also  be  located  where  there  are 
no  pumpout  stations  but  where  boats 
with  portable  toilets  congregate  or  are 
used,  such  as  launching  ramps. 
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Program  evaluation  should  be  given 
^reat  emphasis  to  assure  quality 
products.  States  should  evaluate  and 
monitor  the  program  effectiveness  to 
determine  that  facilities  are  operated 
and  maintained,  and  used  for  their 
intended  purpose.  Changes  to 
approaches  should  be  made  as 
weaknesses  and/or  opportunities 
become  apparent. 

Section  4.  Plans  for  Construction 
Pumpout  Stations  and  Dump  Stations 

Only  coastal  States  are  required  to 
develop  a  plan.  Coastal  Stales  should 
work  with  the  recreational  marina 
industry  and  others  in  developing  the 
plan.  Coastal  States  should  submit  the 
plan  to  the  appropriate  Fish  and 
Wildlife  Service  Regional  Office,  same 
address  as  in  section  2  above.  Following 
is  an  outline  which  should  be  used  by 
States  when  developing  the  plan: 

(1)  (Wed.  This  section  should 
establish  the  justification  for  the 
proposed  work  based  on  (a)  the  results 
of  the  surveys  of  existing  pumpout 
stations  and  dump  stations  and  the 
number  of  recreational  vessels:  (b)  that 
part  of  the  guidance  relating  to 
determining  the  adequacy  and 
reasonable  availability  of  pumpout 
stations  and  dump  stations  and.  (c)  that 
part  of  the  guidance  describing  the 
waters  most  likely  to  be  affected  by  the 
discharge  of  sewage  from  vessels. 

(2)  Goals  and  objectives.  The  purpose 
of  the  plan  should  be  to  ensure  the 
availability  of  adequate  and  reasonably 
available  pumpout  stations  and  dump 
stations  to  the  boating  public 
throughout  the  coastal  zone  of  a  State. 

(.1)  E\pected  results  or  benefits.  This 
section  should  describe  in  general  how 
water  will  be  improved  by  making 
pumpout  and  dump  stations  available. 

(4)  Approach.  In  this  section,  describe 
the  following:  (a)  How  the  plan 
addresses  all  coastal  zone  waters  of  the 
State,  and  gives  priority  to  waters  most 
likely  .Tffected;  (b)  Flow  the  plan 
(  omplements  plans  of  adjacent  States 
for  shared  waters;  (c)  The  strategy  for 
locating  and  constructmg.  renovating 
and  maintaining  pumpout  and  dump 
stations.  Address  the  question  of 
whether  or  not  an  existing  pumpout  or 
dum.p  station  is  worth  upgrading,  and 
how  demonstrated  problem  facilities 
will  be  upgraded  or  eliminated.  Include 
the  general  location  and  priority  of 
projects;  (d)  How  States  will  ensure  that 
(i)  waste  will  be  disposed  of  properly, 
and  (i;)  that  municipal  w-aste  treatment 
plants  will  accept  waste;  (e)  What 
proportion  of  the  slip/mooring  capacity 
is  in  public  vs.  private  marinas,  how 
States  will  seek  public/private 
partnerships  for  siting,  constructing  and 


operating  pumpout  stations  and  dump 
stations,  any  issues/problems,  such  as 
legislative/regulatory  barriers,  and  what 
will  be  done  to  overcome  these  barriers; 
(D  Innovative  techniques  to  increase  the 
availability  and  use  of  pumpout 
stations/dump  stations;  (g)  Approaches 
to  educate  and  inform  the  public  and 
the  boating  industry  on  the  sue  of.  and 
need  for,  disposal  of  vessel  waste;  and. 
(h)  Total  estimated  cost  of  the  Statewide 
plan. 

Section  5.  Education/Ir.formation 

Guidelines  for  States  to  consider 
when  developing  an  education/ 
information  plan  include: 

(1)  /^ud/ercp;  Consider  six  audiences 
when  developing  your  education/ 
information  program  regarding  vessel 
sewage  disposal,  handling,  and 
treatment,  as  follows:  (a)  Boat  owners 
and  operators;  (b)  Marina  owners  and 
operators;  (c)  Sewage  treatment  plan 
owners  and  operators,  (d)  Federal 
(where  applicable).  State  and  local 
governmental  authorities  and 
organizations;  (e)  Boating  supply  and 
retailers;  (f)  The  general  public. 

(2)  Communication  medja;  There  are 
a  variety  of  media  that  States  may  use 
for  disseminating  this  information. 
Common  methods  to  consider  are:  ■ 
brochures,  workshops/symposiums, 
educational  videos,  T\'/radio,  signs, 
boat  shows,  etc.  Innovative  methods  are 
encouraged. 

(3)  Distribution:  States  have  options 
for  distribution  of  educational 
information  related  to  boating  and 
pumpout  issues.  Options  include 
magazines,  radio  public  interest  spots, 
environmental  groups,  association  and 
federation  newsletters.  National  Estuary 
Program  forums.  State  and  local 
education  programs.  local  citizens 
groups,  and  student  groups.  New  and 
innovative  ways  of  educating  the 
boating  community  and  the  general 
public  are  encouraged. 

Section  6.  Appropriate  Methods  for 
Disposal  of  Vessel  Sewage  From 
Pumpout  Stations  and  Dump  Stations 

Disposal  methods  will  vary  among 
States  depending  on  a  number  of 
factors,  including:  State  and  local 
sanitation  codes;  the  number  of 
recreational  vessels  and  where  the 
vessels  are  concentrated;  the  availability 
and  geographic  proximity  of  existing 
treatment  facilities  to  boating  centers; 
and  hydrogeologic  characteristics, 
including  soil  types  and  groundwater 
flows  towards  drinking  water  sources 
and  these  coastal  waters.  Depending  on 
these  factors.  States  may  consider  the 
following  methods:  (1)  Off-site 
treatment:  (a)  Discharge  to  a  public 


wastewater  collection  system  and 
treatment  facility:  (b)  discharge  to  a 
holding  tank  with  removal  and  transport 
by  a  person  licensed  to  haul  septage 
waste  to  a  municipal  septage  receiving/ 
treatment  facility;  (2)  On-site  treatment 
at  marinas:  (a)  Discharge  to  a  package 
treatment  plant;  (b)  discharge  to  a  septic 
system. 

Section  7.  Types  of  Marine  Boat  Sewage 
Pumpout  Stations  and  Dump  Stations 
That  May  Be  Appropriate  for 
Construction.  Renovation,  Operation,  or 
Maintenance,  and  Apprapriate  Location 
of  the  Stations  and  Facilities  Within  a 
Marina  or  Boatyard 

Pumpout  stations  and  dump  stations 
should  provide  an  efficient  means  of 
removing  sewage  from  boats  and  a 
means  of  disposing  of  that  sew.ige  in  a 
safe  and  sanitary  manner.  These 
facilities  should  include  all  the 
equipment,  structures,  and  disposal 
facilities  necessary  to  ultimately 
discharge  or  dispose  of  boat  sewage  in 
an  efficient,  safe  and  sanitary  manner 
without  causing  an  actual  or  potential 
public  health  hazard.  Pumpout  stations 
should  include  equipment  for  rinsing 
boat  holding  tanks.  Pumpout  stations 
and  dump  stations  should  be  adequate 
to  meet  the  peak  use  demand  for  such 
services.  Facilities  should  be  operated 
and  maintained  to  provide  adequate 
service,  and  to  be  maintained  to 
function  as  internled. 

Pumpout  stations  and  dump  stations 
should  be  rt^liable,  corrosion  resistant, 
easy  to  use,  neat  and  tidy  to  clean  and 
use.  conveniently  located,  with  low 
maintenance.  Pumps  should  be 
specifically  designed  for  handling 
sewage.  Land-based  restrooms  are  not 
an  acceptable  option  for  emptying 
portable  toilets. 

All  pumps  should  be  safe,  functional 
and  efficient.  Motors  and  switches 
should  be  ignition  protected.  Pumps 
should  be  able  to  pump  against  the 
maximum  head  developed  by  elevation 
change  and  line  losses.  In  addition,  the 
suction  connection  to  the  boat  should  be 
a  tight  fit  and  adjustable  by  adapters  to 
ser\'ice  boat  discharge  connections. 
Pumps  should  be  able  to  transport  flows 
out  of  the  holding  tank.  Pumps 
exceeding  45  gallons  per  minute  may 
cause  tanks  to  collapse. 

Factors  in  determining  pumpout 
station  holding  tank  capacity  include 
boat  size  and  use  patterns.  Sizing 
should  be  done  on  a  case-by-case  basis 
using  documented  demand,  if  possible. 
Holding  tanks  should  be  designed  and 
installed  to  meet  local  regulations. 

For  all  vessels  manufactured  after 
December  31.  1994.  a  standard  deck 
fitting  for  removal  of  sewage  should  be 
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constructed  to  the  "International 
standard  ISO  4567  Shipbuilding — 
Yachets — Waste  water  fittings"  for 
holding  tanks,  which  is  a  female  38.1 
mm  (IVj")  pipe  size  with  11  threads  per 
25.4  mm  (inch).  These  threads  could 
utilize  a  quick-disconnect  or  cam  lock 
fitting.  For  existing  vessels,  an  adapter, 
such  as  a  tapered  cone,  should  be  used 
for  non-standard  deck  fittings.  All 
pumpout  connectors  should  fit  the 
standard  deck  fitting. 

For  all  vessels  manufactured  after 
December  31,  1994,  because  of  possible 
confusion  between  waste,  fuel  and 
water  deck  fittings,  the  deck  fittings 
should  be  identified  with  the  words 
■WASTE",  "GAS".  "DIESEL",  and 
"WATER",  and  color  code  the  fittings 
with  black  caps  for  waste,  red  caps  for 
gas  and  diesel,  and  blue  caps  for  water. 

The  ultimate  location  for  the  station 
should  be  based  on  the  unique 
conditions  of  the  marina,  boatyard, 
mooring  field  or  other  anchorage. 
Stationary  pumpout  stations  should  be 
located  for  the  convenience  of,  and  to 
encourage  boaters  to  use  the  facility. 
Mobile  pumpout  stations  should  have 
reasonable  access  to  boaters. 

Section  8.  Other  Information  (No 
Technical  Guidelines) 

Information  Packet 

This  information  packet  is  not 
technical  guidelines.  It  has  been 
recommended  to  provide  additional 
information  to  States,  and  to  marinas 
and  others  who  participate  in  this 
program.  The  information  packet 
presents  general  information  on  surveys, 
plans,  education/information,  pumpout 
facilities  and  other  information  helpful 
in  promoting  establishment  of  facilities. 
It  provides  a  more  detailed  discussion  of 
the  technical  guidelines,  with  examples 
and  e.xplanations.  This  information 
packet  is  also  by  Section,  which 
corresponds  to  the  sections  in  the 
technical  guidelines. 

Section  1.  Wafers  Most  Likely  To  Be 
Affected  by  the  Discharge  of  Sewage 
From  Vessels 

The  following  coastal  waters, 
including  the  Territorial  Seas,  estuaries, 
bays,  and  sounds,  and  then  U.S.  lakes 
and  rivers  as  defined  below,  are 
considered  waters  most  likely  to  be 
affected  by  the  discharge  of  sewage  from 
vessels.  These  definitions  are  not  ranked 
in  priority  order. 

(1)  Sheltered  waters  that  are  generally 
poorly  flushed  systems. 

(2)  IV'ofer.";  of  Slational  signifirnnrt': 
Waters  identified  by  the  Environmental 
Protection  Agency  under  the  National 
Estuary  Program,  waters  identified  by 


the  NOAA  under  the  Estuarine  Reserve 
program,  and  Marine  Sanctuaries 
program  where  appropriate. 

(3)  Waters  of  significant  recreational 
value:  A  water  body  with  unusual  value 
as  a  resoun;e  for  outdoor  recreation 
activities,  e.g..  fishing,  boating, 
canoeing,  water  skiing,  swimming, 
scuba  diving,  or  nature  observation.  The 
significance  may  be  in  the  intensity  of 
present  usage,  in  an  unusual  quality  of 
recreational  experience,  or  in  the 
potential  for  unusual  future  recreational 
use  or  experience. 

(4)  SheJIfish  han.'est  waters:  Waters 
designated  as  shellfish  producing  and 
harvesting  areas. 

(5)  Nursery-  areas  of  indigenous 
aquatic  life:  State  and  federally 
designated  significant  habitats  such  as 
are  designated  in  Coastal  Zone 
programs. 

(6)  Waters  designated  by  the  EPA  as 
"No  Discharge  Areas"  under  Section 
312(0(3)  and  (4)(A)  &  (B)  of  the  Clean 
Water  Act. 

(7)  Waters  that  do  not  meet  State 
designated  usage. 

Discussion  of  the  EfTects  of  Vessel 
Sewage  on  These  Waters 

Waters  previously  designated  by  the 
EPA  under  the  Clean  Water  Act  as  "No 
Discharge  Areas"  are  eligible  for 
renovation,  maintenance  and  further 
construction  funds  under  this  program. 
The  discharge  of  sewage  from  boats  may 
degrade  water  quality  by  (1)  introducing 
microbial  pathogens  into  the 
environment  and  (2)  locally  increasing 
biological  oxygen  demand  (U.S.  EPA, 
1985).  While  vessel  sewage  discharges 
represent  only  one  of  manv  sources  of 
point  and  non-point  pollution,  the 
number  of  boats  using  coastal  wafers 
has  increased  substantially  during  the 
past  decade.  The  contribution  of  boat 
sewage  to  total  pathogen  loadings  and 
local  BOD  has  grown  proportionately. 

A  potentially  serious  problem 
resulting  from  vessel  sewage  disciiarges 
is  the  introduction  of  disease-carrying 
microorganisms  from  fecal  matter  into 
the  coastal  aquatic  environment. 
Humans  are  put  at  risk  by  eating 
contaminated  shellfish  and  by 
swiinming  in  contaminated  wafers.  The 
major  disease-carrying  agents  are 
bacteria  and  viruses,  and  the  most 
common  serious  ailment  is  acute 
gastroenteritis.  Other  walerborne 
diseases  include  hepatitis,  tvphoid,  and 
cholera  (.Milliken  and  Ij>e,  1990).  The 
indicators  used  to  defect  sewage 
pollution  are  not  the  pathogens 
themselves,  but.  rather,  coliforni 
bacteria.  These  bacteria  are  always 
present  in  the  human  intestinal  tract 
and  are  thus  considered  reliable 


indicators  of  the  presence  of  human 
waste  (U.S.  EPA,  1985).  Studies 
conducted  in  Puget  Sound,  Long  Island 
Sound,  Narragansett  Bay,  and 
Chesapeake  Bay  have  demonstrated  that 
boats  can  be  a  significant  source  of  fecal 
coliform  bacteria  in  coastal  wafers, 
particularly  in  areas  with  high  boat 
densities  and  low  hydrologic  Hushing 
(Milliken  and  Lee,  1990;  JRB  Associates, 
1980).  If  coliform  levels  exceed 
allowable  thresholds,  shellfish  beds  and 
swimming  beaches  may  be  closed  to 
minimize  the  threat  of  public  health 
problems.  In  addition,  shellfish  beds 
and  some  swimming  beaches  in  the 
immediate  vicinity  of  marinas  are  often 
closed  because  of  the  potential  of 
contamination  from  vessel  sewage 
discharges. 

These  organic-rich  wastes  also  have 
the  potential  to  depress  oxygen  levels  as 
they  decay  in  the  marine  environment. 
Biological  oxygen  demand  is  a  measure 
of  the  dissolved  oxygen  required  to 
decompose  the  organic  matter  in  the 
water  by  aerobic  processes.  When  the 
loading  of  organic  matter  increases,  the 
BOD  increases,  and  there  is  a 
consequent  reduction  in  the  dissolved 
oxygen  available  for  respiration  by 
aquatic  organisms  (U.S.  EPA.  1985). 
Ahhough  the  volume  of  wastew.iter 
discharged  from  boats  is  relatively 
small,  the  organics  in  the  wastewater  are 
concentrated,  and  therefore  the  BOD 
(1700-3500  mg/1)  is  much  higher  than 
that  of  raw  municipal  sewage  (110-400 
mg/l)  or  treated  municipal  sewage  (5- 
100  mg/1)  (JRB  Associates,  1981).   ■ 
Sewage  di.scharged  from  holding  tanks 
will  thus  increase  the  BOD  in  the 
vicinity  of  boats.  When  this  oc(  urs  in 
poorly  flushed  waterbodies,  the 
dissolved  oxygen  concentrations  of  the 
wafer  may  decrease  (Milliken  and  Lee, 
1990).  The  amount  of  the  decrease  in 
dissolved  ox\gen  concentrations,  and 
therefore  the  significance  to  the  waf»  r, 
depends  on  the  amount  of  sewage 
discharged  into  the  system. 

Chemical  additives  such  as  chlorine 
and  formaldehyde  are  used  to  disinffi.t 
or  control  odors  of  onboard  sewage. 
There  is  little  indit.ation  that  these 
chemicals  have  nnv  harmfiil  effe(  ts  on 
the  environment.  The  holding  tank 
chemicals  in  use  today  are  gfiierallv 
biodegradable  and,  if  even  margin. dlv 
diluted,  have  little  effect  on  treatment 
systems.  No  heavy  metals  or  other 
severe,  lingering  toxics  can  be  exppi  fed. 
However,  some  discussion  of  possible 
problems  should  \)f  mentioned  here.  Of 
the  two  major  disinf»'<:tanf  chemicals 
used — chlorine  and  formaldehvd«> — 
only  chlorine  has  been  shown  to  be 
toxic  in  the  aquatic  environment.  Wliil  • 
formaldehyde  is  considered  a  toxic 
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sutistaiico.  It  IS  completely  miscible  in 
water  and  is  readily  degradable.  \Vhilt> 
a  direct  link  between  MSD  holding  tank 
disinfectants  and  effects  on  the 
environment  has  not  been  documented, 
the  presence  of  tl-.ese  chemicals  in 
sufficient  concentrations  may  be  of 
concern  (JRB  Associates.  1981).  Use  of 
these  chemicals  as  directed  by  the 
manufacturer  should  not  resuh  in 
problems.  However,  since  the  amounts 
of  chemicals  added  are  controlled  by  the 
boat  owner  or  operator,  excess  use  may 
occur. 

Section  2.  Sun'eys  of  Pumpout  Stations 
and  Dump  Stations 

The  Clean  Vessel  Act  of  1902  calls  for 
sur\eys  by  coastal  States  within  three 
months  of  notification  to  the  States  of 
the  final  technical  guidelines  to 
determine:  (1)  The  number  and  location 
of  all  operational  pumpout  stations  and 
dump  stations  at  public  and  private 
marinas,  mooring  areas,  docks,  and 
other  boating  facilities  within  the 
coastal  zone  of  a  State;  and  (2)  the 
number  cf  recreational  vessels  in  the 
coastal  waters  of  the  State  with  Type  III 
marine  sanitation  devices  (holding 
tanks)  or  portable  toilets  and  the  areas 
where  those  vessels  congregate. 

Survey  information  may  be  obtainable 
from  the  boat  registration  process  or 
files:  contacts  with  trade  as.sociations  or 
noating  organizations:  from  national 
surveys  if  available:  or  from  mail  or 
telephone  surveys  of  boaters  or  marina/ 
mooring  field  facility  operators.  Some 
States  have  surveyed  boaters  at  marinas 
on  high  concentration  days.  The  U.S. 
Cca.st  Guard,  telephone  202/267-1497. 
can  provide  the  following  information 
regarding  Documented  Vessels  (5  net 
tons  and  larger):  The  vessel's  port  of 
documentation,  vessel  length,  beam,  net 
tonnage,  and  whether  or  not  the  vessel 
is  equipped  with  mechanical 
propulsion. 

Section  3.  What  Constitutes  Adequate 
and  Rea.sonably  Available  Pum.pout 
Stations  and  Dump  Stations  in  Boating 
Areas 

Factors  affecting  pumpout  use: 
Potential  demand  for  pumpouts  and/or 
dump  stations  is  a  function  of  several 
variables  First  is  the  number  of  boats  of 
a  size  that  use  sewage  holding  tanks  or 
portable  toilets  and  where  they  are 
stored  Second,  accessibility  of 
pumpouts  and  dump  stations  affects 
their  use  Di.stance  from  routes  of  travel 
or  from  the  home  port  as  well  as  the 
likely  waiting  time  once  at  the  facility 


t  isii  affect  the  willingness  of  boaters  to 
use  pumpo'jts  and  dump  stations.  A 
third  factor  to  consider  is  boat  use.  High 
use  at  mooragps  is  related  to  transient 
versus  "parking  lot"  customers,  year- 
round  versus  seasonal  users,  and  the 
frequency  of  overnight  use  of  boats. 
High  boat  use  is  seasonal,  correlated 
with  good  weather,  weekends  and 
holidays.  Fourth  is  the  fee  charged,  with 
higher  u.se  related  to  lower  fees  (Ross  & 
Amaral.  1992). 

High  use  of  pumpouts  and  dump 
stations  has  also  been  related  to 
aggrtrssive  management  practices,  active 
enforcement  of  "No  Discharge  Areas", 
perception  of  need  by  the  public 
(related  to  the  environmental  sensitivity 
of  the  area  and  educational  efforts),  and 
good  maintenance  (Ross  &  Amaral. 
1992). 

Determining  adequate  and  reasonably 
available  station/facility  needs:  Boat 
numbers,  boat  size,  boating  use  patterns, 
numbers  and  distribution  of  e.xisting  ' 
facilUies,  and  where  boats  are  kept 
during  boating  season  (i.e..  in  a  marina, 
yacht  club,  private  dock,  mooring,  home 
on  a  trailer,  etc.).  determine  the  need  for 
pumpout  stations  and  dump  stations. 
Moorages  that  receive  high  transient 
use,  have  mooring  fields  for  large  boats, 
are  visited  by  large  numbers  of  boats  for 
refueling,  and/or  have  a  large  number  of 
people  sleeping  overnight  or  living  on 
their  boats  should  have  high  priority. 
Yacht  clubs,  boatyards  and  large 
capacity  private  docks  should  also  be 
considered  for  priority  in.stallation  of 
pumpouts  and  dump  stations.  Other 
situations  that  might  be  considered  for 
the  installation  of  facilities  include 
marinas  that  provide  fuel  or  service 
vessels  equipped  with  MSD  holding 
tanks.  In  addition  to  distributing 
stations/facilities  in  the  above  types  of 
boating  moo'-ri.ges.  additional  stations/ 
facilities  may  be  warranted  where  boat 
use  impacts  poorly  flushed  bays,  coves, 
or  sloughs  and  environmentally 
sensitive  sites.  After  new  facilities  have 
been  installed,  subsequent  patterns  of 
use  will  indicate  where  and  if 
additional  pum.pouts  are  needed. 
Periodic  surveys  should  be  conducted  to 
ensure  adequate  numbers  of  pumpout 
stations  and  dump  stations  exist  for 
boaters  in  the  future. 

Requirements  for  pumpout  and  dump 
stations  vary  by  State  and  harbor.  Some 
examples  are  as  follows:  Delaware 
requires  a  pumpout  for  marinas 
harboring  100  or  more  boats  with 
marinas  of  25-100  sharing  a  pumpout 
and  those  with  less  than  2.5  not  required 


to  install  facilities.  For  New  England. 
EP,^  Region  I  guidelines  suggest  a 
pumpout  for  300-600  boats  with  toilets. 
A  minimum  of  one  pumpout  per  300 
boats  with  toilets  is  recommended  in 
transient  harbors  with  a  high  percentage 
of  large  vessels,  while  one  pumpout  per 
600  boats  with  toilets  should  be 
provided  in  "parking  lot"  harbors  where 
most  boats  are  less  than  25  feet  long.  In 
California's  Richardson  Bay.  the 
pumpout  guidelinef..  is  one  station  for 
every  300  boats.  Launching  ramps, 
marinas,  etc..  that  cater  to  small  craft 
(under  26  feet)  or  are  too  shallow  for 
larger  vessels  may  not  need  pumpouts, 
but  may  still  require  dump  stations  to 
receive  portable  toilet  waste. 

EPA's  assessment  (EPA.  1981) 
estimated  that  20%  of  the  boats  between 
16  and  26  feet,  50%  of  the  boats 
between  26  and  40  feet,  and  all  of  the 
vessels  over  40  feet  had  installed  toilets 
with  some  type  cf  MSD.  So.  if  exact  data 
are  not  available,  nn  estimate  could  be 
calculated.  The  fcllowmg  is  a  method 
for  estimating  Statewide  need  for 
pumpout  stations  and  dump  stations 
(McKiernan.  pers.  comm..).  It  is  not 
intended  as  a  guide  for  determining 
requirements  for  a  specific  marina  or 
harbor.  The  following  assumptions 
underlie  this  method  and  can  be 
adjusted  where  statistically  valid 
information  is  available  relating  to  a 
State's  unique  boating  population 
characteristics. 

(1)  Given  the  availability  of  boat 
length  information  gathered  during  boat 
registration,  assumptions  can  be  made 
regarding  the  type  of  cn-board 
sanitation  equipment. 


Boat 

length 

Nun^l^er 
with  toi- 
lets (per- 
cent) 

Type  o!  system 

16-26 

26-40 

40'+ 

20 
50 

100 

Poftabte  toiiets. 
Holding  tanks. 
Holding  tan^s. 

(2)  It  is  assumed  every  boat  which  is 
occupied  will  require  ser.ice  once  a 
weekend  and  that  the  occupancy  rate 
during  peak  periods  is  40%  (Ross.  N. 
Auto  Parking  in  Marinas.  IMI.  Wickford. 
RI.  1989). 

(3)  This  method  aKso  assumes 
facilities  will  be  in  operation  for  twelve 
hours  per  day  during  peak  boating 
season  weekends  and  that  the  average 
time  to  service  a  boat's  system  will  be 
15  minutes  for  holding  tanks  and  5 
minutes  for  portable  toilets.  Therefore: 
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Calculaoon  far  Evimatmg  Need  for  D»mp  Subons 
No  o*  No  With  Peak  BOATS 

Boats       X     PorijNe     »     Occupancy    -     REQUIRING 
16' -26'         Toilet's  Rate  DUMP 

(20*)  (40%)  STATIONS 


BoalTStrved" 
Per  Hour 

02) 


No  of  Hours 
Of  Operaiion 
PerWeeker»d 
(24) 


BOATS  SERVhD    "  ^"^  ^^^"^  Repuirerf 
PE»  FACILITY 

(288) 


Cilcutaiion  fot  E-simuimg  Neal  for  Pumpout  Suiichm 


Na  of  No  With  Na  of  PtA 

((Boats    X     HoWing)  ♦     Boan)  »     Ocupjny 
2t*0'         Tanks                40'*  Race 

i^'*ri  (4C<*) 


Boalv  Served      Ntumber  of  Hours  Boat"  Served 

Per  Hour      »      Of  OpeniiionPer  -     per  Pumpoul 

Weekend 
W  (24)  (9H) 


Requiring 
Pompoui 

Facrtnirs  Pumpoul 

—  =    SldiKITO 
Rr  quired 


Section  4.  Plans  for  Constructing 
Pumpout  Stations  and  Dump  Stations 

The  Clean  Vessel  Ad  calls  for  coa.'rtal 
States,  within  six  months  after 
notification  of  the  final  technical 
guidelines,  to  develop  a  plan  for  any 
constrjcticn  or  renovation  of  pumpout 
stations  and  dump  stations.  For 
efficiency  of  review  and  approval  by  the 
Fish  and  Wildlife  Service,  coastal  States 
should  complete  the  plan  in  the 
standardized  format  identified  in  the 
technical  guidelines. 

Section  5.  Education/Information 

A  clearly  defined  education/ 
information  program  that  will  support 
the  timely  implementation  of  a  State 
plan  should  be  presented  by  the  State  as 
a  part  of  that  plan.  This  guidance 
provides  States  with  some  ideas  and 
information  useful  in  developing  an 
education/information  program  effective 
at  informing  the  public,  the  boating 
community,  the  boating  industry,  local 
government  officials,  public  interest 
groups,  and  other  audiences  the  State 
identifies.  Ultimately,  the  State 
education/information  program  should 
provide  information  and  understanding 
that  will  encourage  the  use  of  and 
installation  of  pumpout  and  damp 
stations. 

Education  of  the  boating,  marina 
owner,  and  vessel  sewage  handling  and 
treatment  communities  is  important  to 
the  potential  sucxess  of  this  program. 
An  effective  education/infom\ation 
program  will  help  to  realize  both  short 
term  and  long  term  goals  of  the  Act.  The 
goals  of  education  are  as  broad  as  the 


audiences  they  shouid  be  taqjeted  to 
reach,  yet.  these  goals  can  be  achieved 
with  increased  dialo^e  betv^'een  and 
information  to  these  proups. 

Six  audiences  should  be  ix^nsidered 
when  developing  an  educatsoa/ 
information  program  regarding  vessel 
sewage  disposal,  handling  and 
treatment,  as  follows  (1)  Boat  owners 
and  operatcM^;  (2)  Marina  owners  and 
operators;  (3)  Sewage  treatment  plant 
owners  and  operators:  (4)  Federal 
(where  applir^biel.  State  and  local 
governmental  authorities  and 
organizations;  (5)  Boating  supply  and 
retailers;  (6)  The  general  public. 

There  are  a  variety  of  media  that 
States  may  have  available  for 
disseminating  this  information. 
Common  methods  to  consider  are; 
brochures,  workshops/s\Tnposiums, 
educational  videos.  TV/radio,  signs, 
boat  shows,  etc  Innovative  methods  are 
encouniged. 

Issues  to  consider  when  developing 
education/information  material  targeted 
to  a  specific  audience: 

Issues  on  which  education/ 
information  programs  for  boat  owners 
and  operators,  as  well  as,  boating  supply 
and  retailers,  might  focus  would 
include:  (1)  Environmental  impacis  of 
boater  sewage  and  the  benefits  of 
pumping  out  at  a  pumpout  station  and 
using  a  dump  station;  (2)  How  a 
pumpout  station  operates;  (3)  Pumpout 
hose  connk;tionsy adapters;  (4)  Pumpout 
locations  and  fees,  (.5)  "Green"  boat 
toilet  chemicals,  i  e.,  short  term 
biodegradable  or  less  environm«'ntallv- 
damaging  treatment  chemi(.als. 
Encourage  manufaclurers  through 


demand  to  market  only  environmentally 
responsible  products;  (6)  Proper 
operation  and  maintenance  of  beet 
toilets;  (7)  The  value  of  responding  to 
boater  surveys  and  requests  for 
information. 

Marina  owners  and  operators  are 
important  participants  in  the 
implementation  of  this  program.  This 
group  is  making  a  commitment  for  the 
long  term  by  agreeing  to  install, 
maintain,  and  ojjerate  pumpout  and 
dump  stations.  ls,sues  States  should 
consider  (where  applicable)  when 
developing  educaliorv'information 
programs  for  marina  owner  and 
operators  include  (1)  Benefits  to 
marinas  under  this  program;  (2)  The 
application  process  for  receiving  funds 
to  construct,  renovate,  maintain,  and 
operate  pumpout  and  dump  station.s;  (3) 
What  are  adequate  and  reasonably 
available  pumpout  facilities;  (4) 
Reasonable  fees;  (5)  Environmental 
benefits  of  prox'idlng  pumpout  stations 
and  dump  stations;  (6)  How  to  obtain  a 
permit  for  a  municipal  hookup  and 
options  for  disposal  of  pumpout  waste; 
(7)  Where  to  locate  pumpout  and  dump 
stations;  (8)  Methods  of  encouraging 
boater  compliance  writh  pumpout 
requirements;  (fl)  Types  of  pumpouts 
and  dump  stations  currently  on  the 
market;  (10)  Encourage  manufacturers  to 
provide  demonstrations  for  and  training 
of  marina  personnel  responsible  for 
operating  these  devices;  (11) 
Highlighting  Those  marinas  that  have 
done  an  excellent  fob  in  installinc  and 
maintaining  facilities. 

Wastewater  colleeied  from  pum^xxil 
facilities  must  be  discharged  from  the 
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marina  to  an  appropriate  treatment 
facility.  Waste  treatment  plant  owners 
and  operators  should  be  made  aware  of 
the  options  available  to  them  for 
receiving  and  treating  waste  from  boat 
holding  tanks  and  portable  toilets. 
Issues  for  States  to  consider  when 
developino  education/information 
programs  for  wastewater  treatment 
facility  owTiers'and  operators  include: 
(1)  Effects  of  this  waste  stream  on  waste 
treatment  plant's  normal  operations  and 
how  to  mitigate  any  negative  effects:  (2) 
Volume  of  waste  from  hoats  in 
proportion  to  normal  "'household" 
loading  standard;  (3)  Experience  of 
waste  system  operators  in  areas 
designated  "No  Discharge". 

States  may  find  it  necessary  to 
develop  education/information 
programs  that  address  issues  related  to 
Federal.  State  and  local  government 
agencies.  Issues  to  consider  for 
education/information  programs  for  this 
audience  include:  (1)  Awareness  of 
environmental  requirements  and 
enfort:ement  options  for  vessel  sewage 
disposal  and  treatment  (particularly  for 
incoming  harbor  masters);  (2) 
Encouraging  the  development  of 
technical  guidelines  for  design, 
installation,  and  use  of  pumpout 
facilities;  (3)  Encouraging  the 
appropriate  Federal  agencies  to  support 
a  national  standard  on  pumpout  and 
boat  fittings:  (4)  Environmental  benefits 
of  reducing  the  amount  of  waste  water 
discharged  from  boats  in  localized  areas, 
e.g.,  shellfish  beds:  (5)  Encouraging 
vessel  manufacturers  to  include 
procedures  for  proper  operation  of 
vessel  holding  tanks  and  shoreside 
pumpout  facilities  in  new  owners' 
manuals;  (6)  The  value  of  enforcement 
in  implementing  this  program;  (7)  Value 
of  educating  the  public:  (8)  Informing 
Federal  and  local  governments  on  how 
to  access  Federal  informational  sources, 
and  encouraging  them  to  do  so;  (9) 
Working  with  local  governments  to 
mandate,  after  a  reasonable  period  of 
time,  the  installation  of  pumpout 
facilities  at  marinas,  as  a  condition  of 
marina  licensure  or  operation. 

Education  of  the  general  public  has  an 
important  role  to  play.  Issues  to 
consider  for  education/information  of 
this  audience  include:  (1)  The 
environmental  impacts  of  boater  waste; 

(2)  Importance  of  the  coastal  resource; 

(3)  Efforts  by  the  boating  community  to 
reduce  waste  discharges. 

States  have  options  for  distribution  of 
educational  information  related  to 
boating  and  pumpout  issues.  Options 
include  magazines,  radio  public  interest 
spots,  en\  ironmental  groups, 
as.sociation  and  federation  newsletters. 
National  Estuary  Program  forums,  State 


and  local  education  programs,  local 
citizens  groups,  and  student  groups. 
New  and  innovative  ways  of  educating 
the  boating  community  and  the  general 
public  are  encouraged. 

Representatives  of  the  various  groups 
could  meet  together  at  the  State/local 
level  to  determine  what  information  and 
education  materials  and  strategies  are 
needed  to  accomplish  the  objective. 
Private  conservation  and  education 
groups  could  provide  suggestions  and 
materials  once  the  needs  are  defined. 

Section  6.  Appropriate  Methods  for 
Disposal  of  Vessel  Sewage  From 
Pumpout  Stations  and  Dump  Stations 

Introduction:  The  safe  and  sanitary 
disposal  of  vessel  sewage  waste  must  be 
provided  for  when  constructing  and 
operating  pumpout  stations  and  dump 
stations.  Boaters  will  not  want  to  spend 
time  and  money  pumping  out  unless 
they  can  be  assured  that  their  efforts 
will  help  improve  water  quality. 

Vessel  Sewage  Characterization 

Vessel  sewage  is  more  concentrated 
than  domestic  sewage  for  almost  all  the 
standard  parameters  used  to  measure 
the  quality  of  wastewater,  including 
suspended  solids,  BOD,  and  total 
nitrogen.  For  example,  the  typical 
concentration  of  BOD  in  vessels  is 
between  1700-3500  mg/1.  while  typical 
sanitary  wastewater  ranges  from  110- 
400  mg''l  for  raw  sewage  and  5-100  mg/ 
1  for  treated  sewage.  Raw  municipal 
sewage  has  a  lower  concentration 
because  people  on  land  use  more  water 
for  sanitary  purposes  than  do  people  on 
boats.  In  addition,  the  proportion  of  gray 
water  (defined  as  water  from  baths, 
showers  and  kitchens)  is  greater  in 
municipal  sewage,  and  municipal 
collection  systems  are  subject  to  inflow 
and  infiltration  of  storm  water. 

Another  characteristic  of  vessel 
holding  tank  waste  is  the  presence  of 
chemical  additives  used  to  disinfect  and 
deodorize  the  waste.  These  same 
additives  are  used  to  treat  sanitary 
wastes  in  recreational  vehicles  (RVs), 
trains,  and  aircraft.  Ideally,  the  odor- 
control  chemicals  should  be 
biodegradable  when  diluted.  These 
chemical  additives  commonly  contain 
an  active  disinfectant  along  with  dyes 
and  perfumes.  Some  of  the  more 
common  disinfectants  include 
formaldehyde,  paraformaldehyde,  and 
quaternary  ammonium  chloride: 
formaldehyde  is  the  most  popular 
because  of  its  effectiveness. 

There  is  some  concern  from  operators 
of  small  municipal  and  package  sewage 
treatment  plants  and  some  marina 
operators  with  septic  systems  that  vessel 
sewage  holding  tank  waste  may 


adversely  afTect  performance  of  their 
sewage  treatment  systems  by  destroying 
the  bacterial  population,  thereby 
reducing  plant  efficiency.  A  second 
concern,  particularly  of  operators  of 
m.unicipal  treatment  plants  operating  at 
or  near  capacity,  is  that  the  additional 
volume  of  waste  will  cause  the  plant  to 
exceed  its  capacity  to  treat  wastewater 
effectively. 

Research  into  the  effects  of  chemical 
additives  on  sewage  treatment  processes 
indicates  that  these  problems  have  been 
greatly  overstated,  and  that,  in  general, 
most  municipal  sewage  treatment  plants 
can  handle  vessel  holding  tank  waste 
without  difficulty.  In  addition  to 
relatively  low  volumes  generated  by 
sewage  pumpout  stations,  the  weekly 
and  seasonal  usage  of  marina  facilities 
protects  treatment  systems  from  failing 
or  exceeding  capacity.  Marinas  receive 
their  largest  pumpout  volumes  on 
weekends  and,  in  many  parts  of  the 
country,  only  during  the  summer 
season.  Therefore,  treatment  plants 
generally  are  able  to  assimilate  such 
intermittent  waste  loading  and  no 
serious  operational  problem  occurs. 

Despite  the  negligible  effects  of 
holding  tank  additives  on  sewage 
treatment  processes,  general  concern 
about  toxic  contaminants  in  the 
environment  has  led  to  the  development 
of  non-toxic,  environmentally  benign 
holding  tank  deodorants  and 
disinfectants  such  as  quarternary 
ammonium  compounds,  enzymes  and 
adamantane.  Holding  tank  chemicals  in 
use  today  are  generally  biodegradable 
and  if  even  marginally  diluted,  tiave 
little  effect  on  treatment  systems.  No 
heavy  metals  or  other  severe,  lingering 
toxics  can  be  expected.  States  should 
encourage  the  use  of  these 
biodegradable  products  through 
education  and,  if  necessary,  regulation. 

Disposal  Methods 

Disposal  methods  will  varv' 
depending  on  a  number  of  factors, 
including:  State  and  local  sanitation 
codes;  the  number  of  recreational 
\essels  and  where  the  vessels  are 
concentrated;  the  availability  and 
geographic  proximity  of  existing 
treatment  facilities  to  boating  centers; 
and  hydrogeologic  characteristics, 
including  soil  types  and  groundwater 
fiows.  Depending  on  these  factors. 
States  may  consider  the  following 
methods:  (1)  Off-site  treatment:  (a) 
Discharge  to  a  public  wastewater 
collection  system  and  treatment  facility; 
(b)  discharge  to  a  holding  tank  with 
removal  and  transport  by  a  licensed 
septage  hauler  to  a  municipal  septage 
receiving/treatment  facility. 
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(2)  On-site  treatment  at  marinas:  (a) 
Discharge  to  a  package  treatment  plant 
with  subsequent  discharge  back  info 
coastal  waters  (a  National  Pollutant 
Discharge  Elimination  System  permit 
would  b©  required);  (b)  discharge  to  a 
septic  system,  where  no  other 
alternative  is  available. 

The  following  is  a  description  of  the 
relative  merits  of  each  of  these  methods. 
It  should  be  noted  that  each  State  has  its 
own  regulations  and  policies  regarding 
what  it  considers  "appropriate" 
disposal  methods.  What  one  State 
considers  appropriate  or  even  desirable, 
another  may  prohibit. 

Off-Site  Treatment 

There  are  hundreds  of  ejiistjng 
municipal  wastewater  treatment 
facilities  ser\ing  coastal  areas 
throughout  the  country.  Most  pro\(de  at 
least  secondary  treatment  utilizing  an 
activated  sludge  procevi,  but  they  vary 
greatly  in  size  and  details  of  trHatmenl 
structures,  sludge  handling  caprihility, 
end  success  in  meeting  c^urrent  permit  . 
terms  and  conditions.  In  addition,  many 
also  incorporate  septage  rtf«ivirg  and 
treatment  facilities  ir.to  the  overall 
treatment  system. 

Public  Wastewater  Collection 
Sy.stems:  The  best  option  for  the  fsfe 
and  sanitary  disposal  of  vessel  s<^wage  is 
through  a  direct  connection  to  an 
approved  wastewater  treatment  facility. 
Mo?t  municipal  treatment  plants  should 
have  no  problem  accepting  vessel 
holding  tank  waste.  The  relatively  small 
volume  of  holdirg  tank  wr*ste.  bled  into 
the  sanitary  wa.ste  stream,  is  effectively 
diluted  by  municipal  sewage.  The 
relatively  large  volume  of  wastewater 
routinely  handled  by  these  plan'.s  also 
D-utigates  against  plant  upset,  end  the 
treatment  process  can  also  breuk  down 
or  volatilize  certain  of  the  trare  organic 
cherricals.  .Sewage  treatment  plan's 
with  a  long  history  of  accepting  holding 
t.-.nk  waste  have  report*^  no  prohkms 
with  this  practice.  Howe\er.  States 
shoitid  exercise  caution  in  design.iting 
sew,'^i>  tsentment  plants  that  are  cver- 
caparify.  have  op*»ratio'ial  problems,  or 
violate  pormit  conditions  on  a  regular 
hosis. 

Shoreside  Holding  Tank  v'Sept age 
Treatment  Facilities;  Many  boating 
f.}f  ilities  are  located  where  conned-.on 
to  a  wastewater  collection  system  is 
difficult  or  infeasible.  In  these  casi«;. 
connection  of  the  pumf>out  cr  dump 
station  to  a  shoreside  holding  tank  is  the 
next  best  option.  Holding  (or  tight)  tanks 
provide  a  means  for  sanitary  storage  of 
vessel  sewage  until  it  can  be  transported 
by  a  licensed  septage  hauler  to  an 
approved  septic  waste  recviving/ 
treatment  facility.  The  holding  tank  may 


be  above  or  below  ground,  depending 
on  State  or  local  requirements,  but 
should  be  located  on  solid  land  and 
secured  to  minimize  potential  storm 
damage  or  vandalism. 

Septage  receiving/t.-eatment  facilities 
are  designed  specifically  to  pretreat 
these  wastes  before  introducing  them  to 
the  wastewater  treatment  system. 
Because  vessel  holding  lank  and 
portable  toilet  waste  is  similar  in  nature 
to  domestic  septage,  although  more 
concentrated  with  variable  amounts  of 
organic  chemicals;  a  properly  operating 
municipal  treatment  plant  with  septage 
receiving/treatment  facilities  should  not 
be  adversely  affected  by  the 
introduction  of  holding  tank  waste. 

Modifications  to  Wastewater.'Septage 
Treatment  Facilities;  Some  wastewater 
treatment  plants  and  septage  receiving/ 
treatment  facilities  may  require 
modification  to  accommodate  vessel 
sewage.  These  modifications  may 
include  increased  capacity,  construction 
cf  adequate  septage  receiving-'treatment 
facilities,  holding  and  bleed-in  facilities, 
pretreatment  facilities,  and  additional 
analytical  oipability.  To  determine 
wh)ch  plants  have  the  capability  to 
effectively  proct.ss  holding  lank  waste, 
and  whether  additional  facilities  (or 
modifir.;ations  to  existing  ones.)  are 
required.  States  may  need  to  conduct  a 
sur^'ey  of  the  existing  capahilit'es  and 
limitations  of  their  existing  sewage 
treatment  plants.  A  matrix  to  determine 
these  capabilities  might  include  the 
following  elements,  for  which  rrwr.y 
States  have  available  data  as  file 
information;  (1)  List  all  sewage 
treatment  plants;  (2)  Eiimir.fite  plonts 
that  are  ovtr  capacity,  have  operrit ioru«l 
problems,  or  violate  permit  ccr.d.tions 
re;;ularly;  (3)  Evaluate  the  balance  for 
existing  capacity  and  treat.Tient 
n^ethodology:  (4)  E*'im.3te  the  av&ildble 
capacity;  (5)Develop  a  short  list  of 
cmdidafes  for  vessel  sewage  treatment; 
(f>)  LVvelop  list  of  potential  nt^tds  for 
modifications  t.-j  those  piarts,  including: 
(a)  Receiving  stations;  (b)  holding/bleeo- 
in  tanks,  and  associated  p'p-^g  (cj 
pretreatment  net  ds,  fd)  as.sKja'ed 
sludge  handling  needs;  and.  (e) 
additional  staff  and  analytir^l 
capabilities. 

On-SitH  Treatment 

On-site  treatment  at  a  ma.'ina  m.iy  be 
a  viable  alternative  when  the  marina  is 
not  loc.3ted  near  sev/er  lines,  when 
transport  of  waste  is  proh;biti%'ely 
expensive,  when  the  local  sewage 
treatment  plant  is  unable  to  accept 
additional  discharges,  and  when 
groundwater  and  coastal  waters  can  be 
protected.  Prior  to  installing  these 
systems,  .State  law  should  be  reviewed 


for  legality.  On-site  treatment  eliminates 
the  need  to  transport  waste.  However, 
the  proliferation  of  small,  potentially 
troublesome  treatment  systems  often 
creates  more  wafer  quality  problems 
than  the  collection  of  vessel  sewage  is 
intended  to  solve,  including  coastal  and 
groundwater  contamination. 

Package  Treatment  Plants 

Package  treatment  plants  offer  an 
alternative  for  the  treatment  of  both 
vessel  sewage  and  waste  generated  by 
marina  rwitrooms  and  other  shoreside 
sanitary  facilities.  Package  treatment 
plants  are  usually  small,  prefabricated 
sewage  treatment  plants  that  provide 
secondary  treatment,  generally  utilizing 
the  extended  air  mode  of  operation.  In 
this  process,  treatment  is  accomplished 
by  introducing  air  into  the  wastewater 
to  encourage  the  growth  of  aerobic 
bacteria  wtvicii  digest  the  sewage, 
providing  a  high  degree  of  treatment. 

Discherging  vessel  sewage  to  a 
package  treatment  plant  should  only  k)e 
considered  by  boating  facilities  with 
large  treatment  systems  that  can  handle 
the  increased  shock  loading  and 
chemical  additives  present  in  this  type 
of  waste.  The  typical  problems  with 
such  system.?  are  exacerbated  by  the 
nature  of  holding^  trjnk  waste.  Like  septic 
systems,  package  plants  are  designed  to 
deal  wi'h  sewnge  with  a  low  solids 
content,  and  the  t.-eatmenf  process  itself 
is  highly  d-^pendent  on  an  environ m'-nf 
that  is  not  toxic  to  the  treutmeni 
bacteria.  Holding  tank  waste  is 
«  oncentrrjted.  which  may  raise 
treatment  and  sludge  handling  issu^^ 
Norma!  d:fTi..:ulties  with  treatment 
variability  would  be  worsened  by  the 
slug  flow  n.iture  of  the  disch.irges  to  a 
packcjge  treulmenf  plant,  though  they 
can  be  eliminated  by  "bit«iing'  the 
infl-ient  into  the  plant.  In  addition;  the 
waste  may  contain  metals  and 
hydrocarbons  which  can  destroy  the 
treatment  process  in  a  small  plant. 

B.'»sed  en  these  concerns,  Siate.s  may 
not  want  to  encourage  the  deveicipmrni 
of  a  multiplicity  of  small  sew.ige 
treatment  plenfs,  due  to  the  vnnahility 
cf  t:  ffluf-n?  qualify  as  well  as  subst.mtial 
difficulty  in  en'.urng  proper  op<rat:on 
and  mainter.jnce  of  the  meriianjcal 
components  of  such  systems. 

Septic  Systems 

Septic  systems  ere  the  conventional 
on-site  sewage  treatment  systt- ms 
throughout  the  United  Slates  They 
consist  of  a  septic  tank  wfiere  primary 
treatment  (physical  opemtions) 
pn'dorainatt).  These  operations  are 
fioatation,  settling,  and  the  digestion  of 
the  sludge  that  accumulates  in  the 
bottom  of  the  I.mk.  Effiuent  from  tl  •' 
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tank  is  directed  to  a  subsurface  leaching 
system  which  provides  additional 
treatment  by  establishment  of  a 
hioiogical  crust,  its  resultant 
permeability  is  a  direct  function  of  the 
ROD  and  suspended  solids  in  the 
efCuent  stream.  Once  effluent  leaves  the 
crust  zone  it  enters  a  soil  environment 
where,  if  the  septic  system  has  been 
properly  sited,  a  number  of  treatment 
processes  will  result  in  a  high  quality 
final  effluent.  The  size  and  location  of 
the  leaching  system  (or  drainfield)  is 
extremely  important  because  of  the 
quality  of  the  final  treatment  is  highly 
dependent  on  the  type  and  quantity  of 
the  soil  through  which  the  effluent  will 
pass. 

In  general,  septic  systems  are  not  a 
favorable  option  for  the  disposal  of 
vessel  sewage,  because  they  are  not 
designed  to  treat  the  high  solids  content, 
high  strength,  and  possibly  toxic 
(  ontent  of  these  wastes.  They  are  not 
very  effective  at  removing  trace  organic 
c  hemicals.  and  are  ineffective  at 
removing  nutrients.  The  chemical 
additives  used  to  disinfect  and 
deodorize  holding  tank  waste  may  kill 
the  bacteria  that  aerobically  digest  the 
sewage,  allowing  solids  to  pass  through 
the  septic  tank  and  causing  the 
drainfield  to  clog  and  overflow. 
Nutrients  leaching  fro;n  the  drainfield 
may  stimulate  algal  growth  in  receiving 
waters,  which  can  reduce  the  amount  of 
sunlight  necessan.'  for  submerged 
aquatic  vegetation  to  grow  and  use  up 
oxygen  needed  for  fish  and  other 
aquatic  life.  In  marine  waters  nitrogen  is 
I  he  nutrient  most  likely  to  cause  these 
adverse  effects,  while  phosphorous  is 
the  problem  in  fresh  water. 

Vessel  sewage  should  be  discharged 
to  a  septic  system  only  if  no  other 
options  exist  and  the  system  is 
specifically  designed  and  sited  to 
receive  such  waste.  This  design 
includes:  Using  large  tanks  to  manage 
and  "bleed"  in  increased  flows  from 
pumpout  stations;  combining  flows 
from  ordinar>'  bathroom  facilities  on- 
shore and  the  pumpout  stations  to 
dilute  pumpout  wastes;  providing  two 
septic  tanks  in  series  to  help  segregate 
.solids  in  the  first  tank  and  increase 
retention  time  in  the  system;  a  large 
single  drainfield  or  use  of  alternating 
drainfields.  and  proper  siting  to  assure 
the  leach  field  does  not  drain  into  the 
coastal  waters  or  contaminate 
groundwater.  In  addition  to  following 
specific  design  criteria,  septic  systems 
should  be  inspected  regularly  and 
properly  maintained. 


Sef;tion  7,  Types  of  Marine  Boat  Sewage 
Pumpout  Stations  and  Dump  Stations 
That  may  be  Appropriate  for 
Construction,  Renovation,  Operation,  or 
Maintenance,  and  Appropriate  Location 
of  the  Stations  and  Facilities  Within  a 
Marina  or  Boatyard 

There  are  four  basic  types  of  pumpout 
stations  on  the  market.  Each  one  has  its 
advantages  and  disadvantages.  Since 
every  marina  is  unique,  there  is  no  one 
solution  that  will  work  in  all  cases. 
Therefore,  each  case  should  be 
examined  individually,  and  the 
pumpout  that  will  work  best  in  any 
particular  situation  should  be  selected. 
Costs  for  equipment  and  installation  can 
vary  greatly,  depending  on  need  for 
sewage  lift  stations  to  accommodate 
widely  fluctuating  tides,  need  for 
special  onshore  holding  tanks  to  hold 
concentrated  waste,  cost  of  connection 
to  a  sewer  system,  and  other  factors. 
Stationar>-  or  portable  dockside  pumps 
cost  in  the  range  of  $2,000  to  SlO.UOO. 
and  typical  complete  installations  may 
be  as  high  as  $20,000.  Following  is  a  list 
of  pumpout  station  types  with  a 
discussion  of  advantages  and 
disadvantages. 

(1)  Stationary  pumpout  unit: 
Stationary  units  include  a  connector 
hose  and  pump,  and  are  connected 
directly  to  a  local  or  municipal  sewage 
treatment  facility  or  a  holding  tank.  The 
unit  is  usually  located  at  the  end  of  a 
pier  or  floating  dock,  often  near  the 
fueling  facilities.  Vessels  access  the 
pumpout  station  by  approaching  and 
securing  to  the  dock  or  pier.  Advantages 
are  convenience,  efficiency  and  speed  of 
use.  Principal  disadvantage  is  that  the 
unit  restricts  pumpout  service  to  a 
single  area  of  the  marina,  which  may 
cause  congestion. 

(2)  Portable  pumpout  unit  on  nheeh: 
This  unit  may  be  a  wheeled  device, 
consisting  of  a  holding  tank,  hose  and 
mechanical  or  hand  pump,  that  is 
pushed  along  a  dock  to  the  vessel's 
location  to  pump  out  vessel  sewage.  The 
advantage  is  the  unit  is  brought  to  the 
boat  rather  tnan  the  boat  to  the  station. 
When  full  of  sewage,  however,  the  unit 
can  be  heavy  and  cumbersome.  Since  it 
must  be  moved  from  boat  to  boat,  the 
time  required  to  complete  the  pumpout 
operation  can  be  somewhat  greater  than 
that  of  fi.xed  units.  Being  able  to  move 
the  unit  can  also  be  an  advantage  for 
pumping  out  boats  during  slow 
weekdays,  especially  after  a  busy 
weekend.  The  unit  is  also  limited  by  its 
storage  capacity. 

(3)  Portable  pumpout  unit  on  vessel: 
This  unit  is  a  boat  with  pumpout  station 
on  board,  consisting  of  a  pump  and 
holding  tank,  that  may  be  radio- 


dispatched  or  respond  to  a  signal  flag, 
to  pump  vessel  holding  tanks.  The 
advantage  is  the  convenience  of  having 
the  pumpout  station  come  directly  to 
the  boat. 

(4)  Remote  operated  multi-station 
sysfem.- This  system  has  a  pump  which 
transports  wastes  via  a  main  sewer  to 
central  collection  and  treatment.  This 
unit  can  provide  pumpout  capabilities 
at  any  number  of  locations  throughout 
the  marina.  This  system,  which 
provides  wastewater  collection  anytime, 
combines  the  convenience  and 
efficiency  of  fixed  units  with  the 
versatility  offered  by  portables.  This 
system  mu.st  be  specifically  designed  to 
individual  project  requirements. 

There  are  five  basic  types  of  pumps 
used  in  pumpout  systems.  Following  is 
a  description  of  each. 

(1)  Centrifugal  pump  (rotary  or 
impeller  types):  This  pump  works  w  hen 
.sewage  in  its  impeller  is  spun  to  the 
outside  of  the  impeller  by  centrifugal 
force,  which  creates  a  low  pressure  area 
at  the  impeller  as  it  pumps.  Most 
centrifugal  pumps  require  priming.  This 
pump  is  usually  employed  in  lift  station 
situations. 

(2)  Reciprocating  pump  (diaphragm 
and  piston  types):  This  pump, 
mechanical  or  hand  operated,  creates 
suction  by  mechanically  lifting  a 
diaphragm  up  and  pushing  it  down  in 
a  pump  body.  The  diaphragm  works  in 
conjunction  with  two  or  four  check 
valves.  As  the  diaphragm  lifts,  the  low 
pressure  area  under  it  causes  sewage  to 
be  sucked  into  the  body  through  the 
inlet  check  valve:  when  it  is  pushed 
down  the  pressure  under  the  diaphragm 
closes  the  inlet  check  valve  and  forces 
sewage  out  the  outlet  check  valve.  This 
pump  is  self-priming. 

(3)  Vacuum  pump:  This  pump  does 
not  .directly  contact  sewage,  but  draws 
air  out  of  a  tank  which  creates  the 
necessary  low  pressure  area  or  vacuum 
to  cause  the  sewage  to  now  in.  When 
the  accumulator  tank  is  full,  pressurized 
air  enters  the  accumulator  tank  and  the 
pressure  pushes  the  sewage  out  io  a 
sewer  or  holding  tank.  This  pump 
allows  pumping  over  longer  distances. 

(4)  Flexible  vein  impeller  pump:  This 
pump  has  suction  lift.  It  is  easy  to  repair 
and  needs  no  priming.  A  switch  device 
is  needed  to  prevent  the  pump  from 
running  dry  and  damaging  the  impeller. 

(5)  Progressive  cavity  pump:  This 
pump  consists  of  stainless  steel  rotor  or 
screw  surrounded  by  a  tight  fitting 
rubber  sleeve.  As  the  rotor  turns  the 
sewage  is  progressively  moved  to  the 
discharge  line.  This  pump  is  self- 
priming. 

Equipment  failure  can  occur  with  any 
of  the  above  equipment.  Most  common 


causes  are  mechanical  failure,  followed 
by  clogging  of  hose  and/or  pump,  loss 
of  hose  prime,  and  hose  failure  (Ross  & 
Amaral.  1992). 

In  addition  to  pumpout  stations,  there 
are  facilities  to  receive  sewage  waste 
from  portable  toilets.  A  dump  station 
consists  of  a  receiving  receptacle  for 
sewage  from  portable  toilets,  and 
includes  associated  equipment  and 
storage  tank  or  sewer  line  connection. 
This  facility  is  not  a  land-based  or 
floating  restroom,  but  can  be  made  a 
part  of  such.  Floating  dump  stations 
should  be  considered  at  mooring  fields 
and  other  strategic  locations.  The  device 
typically  includes  a  receiving  basin, 
which  should  be  a  minimum  of  12 
inches  in  diameter,  and  with  a  lid  that 
completely  covers  the  receiving  unit  (to 
control  odors  and  insect  access),  with 
provisions  for  rinsing  the  portable  toilet 
following  emptying  of  the  contents.  If 
the  unit  is  designed  to  drain,  the  drain 
should  be  a  minimum  of  3  inches  in 
diameter  and  equipped  with  an  insect- 
tight  cover.  Dump  stations  should  be 
equipped  with  a  washdown  system  to 
allow  cleaning  of  the  portable  toilet.  The 
washdown  system  should  be  clearly 
marked  as  unfit  for  drinking  water. 
Wand  attachments  may  be  connected  to 
a  pumpout  station  to  empty  portable 
toilets,  rather  than  building  a  separate 
facility. 

Following  is  a  description  of  other 
equipment  that  is  part  of  the  pumpout 
station. 

Pumpout  station  holding  tanks: 
Holding  tanks  should  be  sized 
appropriately  for  the  volume  of  sewage 
generated  and  the  frequency  of  removal 
of  material  from  the  holding  tank.  State 
and  local  requirements  may  govern  the 
size  of  holding  tanks.  Generally,  a  1,500- 
gallon  holding  tank  can  serve  up  to  100 
boats  with  holding  tanks.  In  terms  of  the 
number  of  boats  serviced  with  a  normal 
removal  schedule,  the  following 
minimum  sizes  are  suggested: 
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Total  number  o(  boats  serv- 
iced with  holding  tanks 

Recommended 

holding  tank 

volume 

(gallons) 

1-20 

21^0 

300 
600 

41-60  

900 

61-80  

1200 

8)-l00  

1500 

100+  

2000 

Pipes/'hosefi:  Discharge  piping  should 
be  rigid  or  noncollapsing  flexible,  with 
locking  connections.  Corrugated  or 
ribbed  hoses  are  not  recommended.  The 
line  should  be  watertight  and 
appropriately  fastened  or  secured  to  the 
dock  or  pier.  Local  buildmg  codes 


should  be  checked  for  .specific  piping 
requirements,  but  the  following 
materials  are  generally  accepted  for 
pumpout  station  service:  Polyvinyl 
chloride  (pvc),  and  polyethylene. 
Expansion  joints  should  be  included 
where  appropriate.  Force  main  systems 
may  require  "thrust  blocks"  and  other 
security  fastenings. 

Fittings:  A  deck  fitting  (sewage 
removal  fitting)  is  a  flanged  fitting 
permanently  mounted  on  the  vessel  and 
connecting  to  the  onboard  holding  tank. 
A  connector  is  a  nozzle  or  coupling 
permanently  attached  to  the  suction 
hose  of  a  pumpout  station.  An  adapter 
is  a  fitting  designed  to  facilitate 
adapting  a  pumpout  connector  to  a 
vessel  deck  fitting. 

When  the  requirement  for  vessels 
with  an  installed  toilet  to  have  a 
certified  marine  sanitation  device  went 
into  effect  under  33  CFR  159  on  January 
30,  1975,  there  was  a  requirement  for 
sewage  removal  fittings  or  adapters  to  be 
1.5  inch  for  boats  less  than  65  feet  in 
length.  The  expected  types  of  acceptable 
fittings  included  threaded,  flanged,  or 
quick  disconnect  fittings.  However,  33 
CFR  159  was  amended  on  January  3, 
1977  to  allow  holding  tanks  to  be 
certified  by  definition  if  they  store 
sewage  and  flushwater  only  at  ambient 
air  pressure  and  temperature.  As  a 
result,  boats  have  been  put  on  the 
market  with  many  sizes  of  sewage 
removal  connector  fittings,  requiring  the 
use  of  adapters  in  order  to  assure  a 
clean,  tight  connection  when  a  pumpout 
occurs. 

There  are  several  adapters  on  the 
market  today.  A  black  rubber  nozzle  is 
used  by  most  boaters.  Another  adapter, 
the  fuel  hose  fitting  or  cam-activated 
connector,  consists  of  a  male  portion 
which  fits  into  the  connector,  and  a 
female  portion  which  locks  onto  the 
male  portion. 

A  suction  nozzle  or  fitting  such  as  a 
friction  nozzle  (right  angle  preferred)  or 
cam-activated  quick  connector  positive 
locking  attachment  should  be  provided 
on  the  end  of  the  suction  hose.  .Adapters 
should  be  provided  to  fit  the  1.5  inch 
discharge  connector.  A  valve  should  be 
provided  on  the  suction  hose  at  the 
nozzle.  A  valve  should  be  provided  on 
the  pump  end  of  the  suction  line  if  the 
line  is  to  be  installed  in  a  manner  such 
that  sewage  would  discharge  from  the 
line  when  the  pump  is  removed  for 
service.  Positive  locking  connections  on 
the  end  of  the  discharge  line  should  be 
provided  to  prevent  it  from  coming 
loose  during  discharge.  The  discharge 
line  should  be  protected  from  freezing, 
and  prevented  from  leaking  into  the 
water.  Suction  hoses  should  be 
equipped  with  a  clear  tubing  or  a  sight 


glass  on  the  suction  end  of  the  hose  to 
allow  the  pumpout  station  operator  to 
determine  when  the  pumping  is 
complete.  * 

Other  factors  that  should  be 
considered  when  installing  pumpout 
stations/dump  stations  include  the 
following. 

Convenient  location  enhances  use. 
Stationary  pumpout  stations  should 
generally  be  located  as  close  to  a  boat 
off-loading  point  as  possible  and/or 
where  boats  need  to  maneuver  the  least. 
The  end  of  a  dock  is  a  good  location 
because  it  is  accessible.  Many  facilities 
are  located  at  the  fuel  dock,  so  boaters 
only  have  to  go  to  one  location  for  both 
of  these  activities.  Water  level  changes 
should  be  considered  when  installing 
pumpout  stations. 

Operation  and  maintenance:  Proper 
operation  and  maintenance  of  pumpout 
stations  and  dump  stations  are  critical 
to  provide  adequate  and  reasonable 
service.  An  individual  should  be 
assigned  responsibility  for  operation 
and  maintenance  of  pumpout  and  dump 
stations.  Consider  appropriate 
protective  clothing,  such  as  gloves,  and 
hand  washing,  to  protect  the  operator. 
Washing  facilities  should  be  readily 
available. 

Convenience  for  boaters  and  operators 
is  a  major  factor.  Hours  of  operation  for 
pumpout  stations  should  be  keyed  to 
general  operating  hours  for  vessels  in 
the  area.  Specific  maintenance  and 
winter  storage  requirements  depend  on 
the  system  and  the  location.  However, 
the  following  minimum  maintenance  is 
suggested  to  maintain  sanitary 
conditions:  Use  dedicated  system  for 
flushing  and  rinsing  hoses;  flush  hoses; 
pump  clean  water  through  the  system, 
and  empty  into  disposal  area,  never 
onto  the  ground  or  into  the  water. 
An  event  or  hour  meter  could  be 
installed  on  the  pump  to  monitor  its 
use.  Monitoring  of  pumpouts  should  be 
an  integral  part  of  a  marina  management 
program  to  ensure  that  the  facilities  are 
operating  effectively.  The  following 
practices  can  be  applied  successfully  to 
maintain  pumpout  facilities:  arrange 
maintenance  contracts  with  contractors 
competent  in  the  repair  and  servicing  of 
pumpout  facilities;  develop  regular 
inspection  schedules;  maintain  a 
dedicated  fund  for  the  repair  and 
maintenance  of  facilities. 

Section  8.  Other  Information  That  is 
Considered  Necessary  to  Promote  the 
Establishment  of  Pumpout  Facilities  to 
Reduce  Sewage  Discharges  From 
Vessels  and  to  Protect  United  States 
Waters 

Public/private  partnerships:  Since 
approximately  80  percent  (based  on  the 
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1^^86-87  National  Boating  Facilities 
Survey.  LML'URl  conducted  for  NMMA) 
of  the  marinas  in  the  United  States  are 
privately  ov\-ned^  States  are  encouraged 
to  develop  partnerships,  within  State 
laws  and  regulations,  with  private 
marinas  to  construct  pumpout  stations 
at  these  facilities. 

"iVo  Discharge  Areas":  Sections  312(0 
(.-»)  and  (4)  (A)  and  (B)  of  the  Clean 
Water  Act  of  1987  enable  States  to  apply 
to  the  EPA  for  designation  of  certain 
water  bodies  as  "No  Discharge  Areas". 
In  doing  so.  States  must  meet  specific 
criteria  outlined  in  40  CFR  140.4 
including  demonstrating  to  the  EPA 
.\dministrator  that  adequate  and 
reasonably  available  facilities  exist  for 
the  safe  and  sanitar>'  removal  of  boat 
sewage,  States  should  not  consider 
"adequate  and  reasonably  available" 
under  the  Clean  Vessel  Act  to  satisfy  all 
requirements  for  determining  "No 
Discharge  Areas"  under  the  Clean  Water 
Act  A  separate  review  and 
determination  would  have  to  be  made 
by  the  EPA  for  Clean  Water  Act 
designation  of  a  "No  Discharge  Area". 

Holding  tank  bypass:  Discharge  of  raw 
sewage  fro.-n  a  vessel  in  U.S.  Territorial 
Seas  (within  the  three  mile  limit)  is 
illegal.  Holding  tanks  are  frequently 
bypassed  with  the  use  of  valves, 
commonly  called  Y-valves.  A  valve  may 
be  installed  on  any  marine  sanitation 
device  holding  tank  to  provide  for  the 
direct  di.scharge  of  raw  sewage  when  the 
vessel  is  beyond  the  baseline  of  the 
Territorial  Seas,  which  is  more  than 
three  miles  from  shore.  The  valve  must 
be  secured  in  the  closed  position  while 
operating  in  Territorial  Seas.  Use  of  a 
padlock,  r.on-releasable  wire-tie.  or 
removal  of  the  valve  handle  would  be 
considered  adequate  securing  of  the 
device.  The  method  chosen  must  be  one 
that  presents  a  physical  barrier  to  the 
use  of  the  valve  or  the  toilet.  All  Y- 
valves  should  be  standardized,  so  that 
the  handle  points  in  the  direction  that 
the  sewage  flows  and/or  indicates  the 
open  and  closed  position.  The  Y-valve 
should  be  place  after  the  holding  tank 
rather  than  between  the  toilet  and 
holding  tank. 

Upland  and  floating  restrooms:  Clean, 
well-maintained  restrooms  are  very 
desirable  for  boaters.  Many  boaters 
would  rather  use  these  when  available 
than  use  holding  tanks.  Restrooms 
should  be  constructed  at  marinas  and 
other  strategic  locations. 

Rental  Contracts:  Marinas  could  add 
language  in  rental  contracts  to  prohibit 
discharge  of  sewage  into  the  marina 
waters. 

Disinfectants,  pprfumps:  Industry 
should  produce  only  products  which 
will  not  harm  waste  treatment  plants  or 


septic  tanks.  A  symbol  should  be  placed 
on  the  label  of  these  products  indicating 
they  may  be  discharged  into  treatment 
plants  or  septic  tanks  if  correctly  used 
in  a  properly  designed  treatment 
system. 

Additional  information:  For 
additional  information  on  pumpout 
stations,  refer  to:  (1)  "A  Guidebook  For 
Marina  Owners  and  Operators  On  the 
Installation  and  Operation  of  Sewage 
Pumpout  Stations",  Maryland 
Department  of  Natural  Resources 
Boating  Administration.  Coastal 
Technology.  Inc..  February  1990:  (2) 
"Commonwealth  of  Virginia  Sanitary 
Regulations  for  Marinas  and  Boat 
Moorings",  State  Department  of  Health, 
Richmond,  VA,  1990:  (3)  "Guidance  for 
States  and  Municipalities  Seeking  "No 
Discharge  Area"  Diesignation  for  New 
England  Coastal  Waters".  Rev.  4/92. 
U.S.  Environmental  Protection  Agency, 
Region  1.  Boston.  MA;  (4)  "State  of  the 
Art  Assessment  of  Boat  Sewage 
Pumpout  Program  in  Washington 
State".  12/91,  Howard  Edde.  Inc., 
Bellevue.  WA.  for  Washington  State 
Parks  and  Recreation  Commission. 
Olympia,  W.^.  For  further  information 
on  pumpout  stations  and  dump  stations, 
consult  "Marina  Pump  Out  Facilities", 
Joseph  Wettemann,  1/89.  and  "Types  of 
Pump  Out  Facilities".  Natchex.  7/92. 

Dated.  February  11,  1994. 
George  T.  Frampton,  Jr.. 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
|FR  Doc.  94-5530  Filed  3-9-94:  8:45  ami 

BILLING  CO0€  4310-65-M 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endaiigered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  e( 
seq.y. 

PRT-7839n2 
Applicar.f:  Dallas  Zoo.  Dallas,  TX 

The  applicant  requests  a  permit  to 
export  two  captive-born  female  Round 
Island  boas  [Casarea  dussumieri)  to  the 
Jersey  Wildlife  F*reservation  Trust, 
United  Kingdom,  for  breeding  to 
enhance  the  survival  of  the  species. 
PRT-787726 
Applicant:  Cincinnati  Zoo,  Cincinnati.  OH 

The  applicant  requests  a  permit  to 
import  one  female  captive-born  great 
Indian  rhinoceros  [Rhinoceros 
unicornis)  from  the  Metropolitan 
Toronto  Zoo.  Canada,  for  breeding  to 
enhance  the  survival  of  the  species. 


PRT-787646 

Applicant:  Northland  Animal  Exchange, 
Ahbotsford,  British  Columbia,  Canadn 
The  applicant  requests  a  permit  to 
import  two  captive-born  tigers 
[Panthera  tigris)  from  Wild  Kingdom 
Zoo.  Manitoba,  Canada,  to  Steve 
Martin's  Working  Wildlife,  Frazer  Park. 
California,  for  breeding  to  enhance  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  suc:h  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Ser\ice,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c).  Arlington. 
Virginia  22203.  Phone:  (703/358-2104): 
FAX:  (703/358-2281). 

Datod:  March  4.  1994. 
Susan  Jacobsen. 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority 
|FR  Doc.  94-5460  Filrd  3-9-94:  8:45  am) 
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Geological  Sut^ey 

Abandoment  of  the  USGS  15-Minute 
Topographic  Quadrangle  Map  Series; 
[1:62,500-Scale] 

AGENCY:  Geological  Survey,  Interior. 
action:  Notice. 

summary:  The  U.S.  Geological  Survey 
(USGS)  7.5-minute  topographic 
quadrangle  map  series  is  the  official 
replacement  for  the  USGS  15-minute 
series.  The  7.5-minute  (l:24,0()0-scale) 
series,  which  provides  grater  detail  than 
the  15-minute  series,  has  been 
completed  for  all  States  (except  Alaska, 
which  is  covered  by  maps  at  1:63,360- 
scale)  The  USGS  has  not  revised  or 
reprinted  the  maps  for  many  years  and 
can  longer  support  both  the  7.5-minute 
and  the  15-minute  m,ap  series. 
Consequently,  the  15-minute  series  has 
been  officially  abandoned  and  will  no 
longer  be  available  for  sale  after  June  1. 
1994. 

DATES:  March  1-31.  1994— USGS  map 
dealers  may  exchange  USGS  15-minute 
topographic  maps  that  they  have  in 
stock  either  for  credit  at  the  discounted 
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rate  of  $1.25  per  map  or  for  7.5-minute 
maps,  one  for  one.  No  dealer  exchange 
or  credit  will  be  accepted  after  March 
31,  1994. 

April  1-May  31, 1994— State 
agencies,  the  general  public  and  map 
dealers  may  purchase  remaining  USGS 
15-minute  topographic  maps  in  stock  for 
SO. 50  per  map,  in  minimum  quantities 
of  100  maps  per  title. 

June  1,  1994— The  USGS  15-minufe 
topographic  maps  are  officially 
abandoned.  This  means  that  15-minute 
maps  will  no  longer  be  available  from 
the  USGS.  However,  copies  of  color 
separates  will  still  be  available  for  sale 
and  descriptive  information  will  be 
maintained  for  reference. 
ADDRESSES:  U.S.  Geological  Survey,  508 
National  Center,  12201  Sunrise  Va'lley 
drive,  Reston,  Virginia  22092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  W.  North,  Assistant  Division  Chief, 
Office  of  Information  Sen-ices,  National 
Mapping  Division,  U.S.  Geological 
Survey,  508  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia; 
telephone  (70'3)  648-5780;  facsimile 
(703)  648-5939. 

SUPPLEMENTARY  INFORMATION:  Until  each 
of  the  printed  catalogs  can  be  updated. 
Earth  Science  Information  Centers  and 
the  Branch  of  Distribution  in  Denver, 
Colorado,  will  insert  15-minute  map 
abandonment  notices  in  the  catalogs. 

Dated:  February  28.  1994. 
Allen  H.  U'atkins, 
Chiff.  National  Mapping  Division. 
[FR  Doc.  94-5587  Filed  3-9-94,  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-360  and  361 
(Prelimffiary)  and  731-TA-688  Through  695 
(Preliminary)] 

Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  France,  et  al. 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of 
preliminary  countervailing  duty  and 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-360and  361  (Preliminary) 
under  section  703(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  167lb(a))  and  of 
preliminary  antidumping  investigations 
Nos.  731-tA-fl8a  through  695 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1 673b(a)) 


to  determine  whether  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  France,  India,  Israel, 
Malaysia,  the  Republic  of  Korea, 
Thailand,!  the  United  Kingdom,  and 
Venezuela  of  certain  carbon  steel  butt- 
weld  pipe  fittings,^  provided  for  in 
subheading  7307.93.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Governments  of  India 
and  Israel  and  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value.  The 
Commission  must  complete  preliminary 
counter\'ailing  duty  and  antidumping 
investigations  in  45  days,  or  in  this  case 
by  April  14,  1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  February  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SVV., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
20.5-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  February  28,  1994,  by  the  U.S. 
Fittings  Group,  Washington.  DC. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioner) 
wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 


'  Only  subject  products  produced  by  Awaji 
S.ingyo  (Thailand)  Co.,  Ltd. 

2  For  purposes  of  these  investigations,  certain 
carbon  steel  butt-weld  pipe  fittings  are  defined  as 
carbon  steel  butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  360  millimeters  (14.17 
inches),  imported  in  either  finished  or  unfinished 
condition. 


(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  exjbiration  of  the  period  fcr 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPl)  Under  an 
Administrative  Protective  Order  {.\?0) 
and  BPl  Sen-ice  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPl  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in 
these  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPl  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  March  21,  1994,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Larry  Reavis 
(202-205-3185)  not  later  than  March  17, 
1994.  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing  and/or  antidumping 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition 
of  sucb  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  March  24,  1994,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPl.  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(( ) 
and  207.3  of  the  rules,  each  document 
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filed  by  a  party  to  the  ir.vestigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
condurtpd  under  authority  of  the  Tariff  Act 
of  1930.  title  \1\,  as  amended.  This  notice  is 
published  pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued;  March  7, 1994 
Donna  R.  Koehnke, 
Sfcrvlary 
|FR  Doc  94-5628  Filed  3-9-94;  8:45  am! 

B  L.IMG  COOC  70:B-02-P 

[Investigation  No.  332-552] 

Andean  Trade  Preference  Act:  Effect 
on  the  U.S.  Economy  and  on  Andean 
Drug  Crop  Eradication 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION;  In.stitution  of  investigation  and 
rt-qvitst  for  comments. 

SUMMARY:  Pursuant  to  section  206  of  the 
Andean  Trade  Preference  Act  (ATPA,  19 
U.S.C.  3204)  and  section  332(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(b)). 
the  United  States  International  Trade 
Commission  instituted  investigation  No. 
332-352,  Andean  Trade  Preference  Act: 
Effect  on  the  U.S.  Economy  and  on 
.•\ndean  Drug  Crop  Eradication. 
EFFECTIVE  DATE:  February  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
iMiies  E.  Stamps  (202-205-3227).  Trade 
Reports  Division.  Office  of  Economics. 
U.S.  International  Trade  Commission, 
Washington.  DC  20436.  Hearing- 
impaired  individuals  can  obtain  further 
information  by  contacting  the 
Commission.'sTDD  terminal  at  202- 
205-1810 

B.\CKGROUM) 

Seition  206  of  ATPA  requires  that  the 
Commission  submit  annual  reports  to 
the  Congress  regarding: 

( 1 )  The  actual  economic  effect  of  ATPA  on 
the  U.S.  economy  generally  as  well  as  on 
specific  industries  which  produce  articles 
that  are  like,  or  directly  comf>etitive  with, 
articles  bem^  imported  under  the  Act; 

(21  The  probable  future  effect  of  ATPA  on 
the  I!  S.  economy  generally  and  on  industries 
affected  by  the  Act;  and 

(3)  The  estimated  effect  of  ATPA  on  drug- 
related  crop  eradication  and  crop 
substitution  efforts  of  beneficiar)-  countries. 

Section  332(b)  of  the  Tariff  Act  of 
1930  provides  the  Commission  with 


general  authority  to  conduct  factfinding 
investigations  with  respect  to  trade  and 
tariff  matters.  The  Commission's  first 
annual  report -on  ATPA.  covering 
calendar  years  1992  and  1993.  is  to  be 
submitted  by  September  30, 1994. 
WRITTEN  SUBMISSJONS:  The  Commission 
does  not  plan  to  hold  a  public  hearing 
in  connection  with  this  investigation. 
However,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  matters  to  be  addressed  in  the 
report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  of 
the  Commission.  To  be  a.ssured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
May  2,  1994.  Address  all  submissions  to 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
St.,  SVV.,  Washington,  DC  20436. 

By  order  of  the  Conunission. 
I.ssued;  March  4, 1994. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc  94-5630  Filed  3-9-94.  8:45  am) 

BILUNQ  COOE  7020-4)2-^ 


[Investigation  No.  337-TA-355] 

Certain  Vehicle  Security  Systems  and 
Components  Thereof;  Decision  Not  To 
Review  an  Initial  Determination 
Grantmg  Joint  Motion  To  Terminate 
Investigation  With  Respect  to 
Respondent,  Audiovox  Corp.,  on  the 
Basis  of  a  License  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  13)  issued  on  January  31, 
1994,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Code- Alarm,  Inc. 
("Code-Alarm")  and  respondent 


Audiovox  Corp  ("Audiovox")  to 
terminate  the  investigation  with  respect 
to  Audiovox  on  the  basis  of  a  license 

agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3105. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1930  in  the 
importation,  sale  for  importation,  and 
sale  after  importation  of  certain  vehicle 
security  systems  and  components 
thereof,  on  August  25,  1993. 
Complainant  Code-Alarm  alleges 
infringement  of  claim.s  1-16  of  U.S. 
Letters  Patent  5,049,867  (the  '867 
patent). 

On  January  3, 1994,  Code-Alarm  and 
Audiovox  filed  a  joint  motion  to 
terminate  the  investigation  with  respect 
to  Audiovox  on  the  basis  of  a  license 
agreement.  On  January  31, 1994,  the  ALJ 
issued  an  ID  granting  the  joint  m.otion 
and  terminating  the  investigation  as  to 
Audiovox.  No  petitions  for  review  or 
agency  or  public  comments  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  interim  rule  210.53,  19 
CFR  210.53. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Com.mission,  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  March  4,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-5631  Filed  3-9-94,  8:45  am) 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Ccfrimittee  on  Actuarial 
Examinations  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  at  William  M. 
Mercer,  Inc.  30th  Floor.  Conference 
Room  30-C,  11G6  Avenue  of  the 
America.s.  New  York,  N«w  York  on 
April  8. 1994,  beginning  at  8;30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463]  has 
been  made  that  the  subject  of  the 
meeting  falls  within  the  exception  to  the 
open  meeting  requirement  set  forth  in 
Title  5  U.S.  Code,  section  552(c)(9)(B). 
and  that  the  pubUc  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  March  3.  1994. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
IFR  Doc.  94-5572  Filed  3-9-94:  8:45  am) 

BILLMC  COO€  4S1&-fS-M 


DEPARTMENT  OF  JUSTICE 
Information  Coiiections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
(.ollection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(l)The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection,  and, 


(7)  An  indication  as  lo  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  Snd'or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notif>' 
the  0MB  reviewer  and  the  E)OJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Lewis  Arnold.  DOJ  Clearance 
Officer.  SPS/JMD'5031  CAB. 
Department  of  Justice.  Washington.  DC 
20530. 

New  Collection 

(1)  NIC  Short-Term  Technical 
AssistancerTraining  Consultant  Fee 
Survey. 

(2)  None.  National  Institute  of 
Corrections. 

(3)  Once  eveir  three  years. 

(4)  Individuals  or  households.  The 
purpose  of  this  project  is  to  provide  the 
Institute  with  information  on  the 
competitiveness  of  its  established  daily 
flat-fee  fate  for  consultants  contracted 
with  under  the  Institute's  Short-Term 
Technical  Assistance/Training 
Programs. 

(5)  70  armual  responses  at  .25  hours 
per  response. 

(6)  17.5  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  7,  1994. 
Lewis  Arnold. 

Department  Oearance  Officer.  Department  of 

Justice. 

fFR  Doc.  94-5557  Filed  3-9-94;  8:45  am) 

BILUNG  CODE  4410-06-M 


Lodging  a  Consent  Decree  Pursuant  to 
the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
pohcy.  28  CFR  50.7.  and  42  U.S.C. 
6973(d).  notice  is  hereby  given  that  on 
March  4,  1994.  a  p'tjposed  consent 
decree  in  United  States  versus  Dale 
Valentine,  et  al..  Civil  Action  No. 


93CV1005J.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 

Wyoming. 

The  complaint  filed  by  the  United 
States  on  February  19. 1993.  seeks 
injunctive  relief  and  civil  penalties 
under  Section  7003  of  the  Resource 
Conservation  and  Recover)-  Act 
(•■RCR.\"),  42  U.S.C.  6973.  The 
complaint  alleges  that  an  abandoned  oil 
reprocessing  facility  nearClenrock, 
Wyoming,  commonly  known  as  Powder 
River  Crude  Processors  or  Big  Muddy 
Oil  Processors  (the  "Site"),  may  present 
an  imminent  and  substantial 
endangerment  to  human  heahh  or  the 
environment.  The  complaint  seeks 
injunctive  relief  for  a  clean  up  of  the 
Site  and  civil  penalties  for  violations  of 
administrative  orders  issued  by  EPA. 

Under  this  consent  decree,  five  of  the 
ten  defendants  named  in  the  action. 
Texaco  Marketing  and  Refining  Inc., 
Phillips  Petroleum  Company.  True  Oil 
Company,  Eighty-Eight  Oil  Company, 
and  Conoco  Pipe  Line  Company 
("Settling  Defendants"),  will  conduct  a 
clean  up  of  the  Site,  which  contains 
unlined  sludge  pits,  leaking  tanks,  oily 
seeps  and  spills,  and  contaminated 
soils.  It  is  estimate  that  this  cleanup  will 
cost  between  $4.4  and  $8.9  million.  In 
addition,  the  Settling  Defendants  will 
pay  a  civil  penalty  of  $300,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  P.O.  Box  7611.  Ben  Franklin 
Station,  Washington.  D.C.  20044.  and 
should  refer  to  United  States  versus 
Dale  Valentine,  et  al ,  DOJ  Ref.  #90-7- 
1-692. 

The  proposed  consent  decree  may  be 
e.xamined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Wyoming.  3rd  Floor.  Federal  Building. 
Ill  South  Wolcott.  Casper,  Wyoming 
82601;  the  United  States  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street— Suite  500,  Denver.  Colo.  80202- 
2466;  and  at  the  Consent  Decree  Library, 
1120  "G"  Street.  N.W..  4th  Floor. 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
NW.,  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  number,  and 
enclose  a  check  in  the  amount  of  $15.75 
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(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
John  C.  Cruden. 

Chief  Environmental  Enforcement  Section. 
Environment  and  S'atural  Ftesouires  Division. 
[FR  Doc  94-5483  Filed  3-*-94.  8  45  am) 

BILLING  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Development  of  Standard 
Cryogenic  Tank  Design  Specification 
Utilizing  New  Technology 

Notice  IS  iis'reby  gi\  en  that,  on 
lanuary  21,  1P94,  pursuant  to  section 
B(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act").  Air 
Products  and  Chemicals.  Inc.  has  filed 
uTitten  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act"s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  venture  are  Air 
Products  and  Chemicals.  Inc., 
Allentown,  PA;  Pra.xair,  Inc.,  Danbury. 
CT;  Minnesota  Valley  Engineering,  Inc., 
Bloomington.  MN;  and  Harsco 
Corporation,  Wormleysburg,  PA.  The 
objective  of  the  venture  is  to  develop  a 
new  standard  cryogenic  tank  design 
specification  utilizing  new  technology. 
Joseph  H.  VVidmar, 

Deputy  Assistant  Attorney  General.  Antitrust 
Division. 

[FR  Doc.  '^4-5596  Filed  3-9-94:  8:45  ami 

BILLING  CODE  U^O-Ot-U 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199^— Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on 
lanuary  25,  1994,  pursuant  to  sedion   ' 
6(a)  of  the  National  Cooperative 
Research  and  Production  Ad  of  1993, 
1 5  U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research.  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore  and  J. 
C.  Penney  Company  ("JCPenney") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parlies  and  (2)  the  nature  and 
objectives  of  the  venture.  The 


notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Bellcore.  Livingston,  NJ;  and 
)CPenney,  Piano,  TX.  Bellcore  and 
JCPenney  entered  into  an  agreement 
effective  as  of  December  17,  1993,  to 
engage  in  cooperative  research  related  to 
technologies  for  accessing  multimedia 
databases  through  an  information 
infrastructure  and  for  enabling 
electronic  purchases  through  the 
information  infrastructure  to  better 
understand  the  feasibility  and 
application  of  these  technologies  for 
exchange  and  exchange  access  services, 
including  experimental  prototypes  for 
the  demonstration  of  such  technologies. 
Joseph  II.  Widraar, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division. 

|FR  Doc.  94-5594  Filed  3-9-94;  8:45  ami 

BILLING  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Gas  Utilization  Research 
Forum 

Notice  is  hereby  given  that,  on 
January  18.  1994.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et.  seq.  ("the  Act").  Gas 
Utilization  Research  Forum  ("GURF ') 
filed  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  a 
change  in  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  protections  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Specifically.  Texaco,  Inc.,  Houston, 
TX,  has  become  a  new  member  of 
GURF. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  members 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  19.  1990,  GURF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  16, 1991,  56  FR  1655. 

The  last  notification  was  filed  with 
the  Department  on  August  27,  1993.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  October  8,  1993,  57  FR  52508. 
Joseph  H.  VVidmar, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division. 

IFRDoc.  94-5593  Filed  3-*-94;  8:45  am| 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— MCI  Telecommunications 
Corporation 

Notice  is  hereby  given  that,  on 
January  24,  1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  MCI 
Telecommunications  Corporation 
("MCI")  has  filed  written  notifications 
on  behalf  of  MCI  and  Ericsson  GE 
Mobile  Communications,  Inc. 
("Ericsson")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  seaion  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  MCI,  Washington,  D.C.;  and 
Ericsson,  Research  Triangle  Park.  NC. 
This  venture  was  created  to  investigate 
deployment  strategies  for  personal 
communications  services  (PCS)  in  the 
United  States  initially  utilizing  the 
Global  System  for  Mobile 
Communications  (GSM)  platform 
structure  and  open  architecture,  to 
develop  widely-available  specifications 
for  PCS  network  equipment  and  to 
identify  changes  necessary  to  adapt 
existing  GSM  platform  to  the  U.S. 
marketplace. 
Joseph  H.  VVidmar, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division. 

IFR  Doc.  94-5592  Filed  3-9-94;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— MCI  Telecommunications 
Corporation 

Notice  is  hereby  given  that,  on 
January  24,  1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.-C.  4301  et  seq.  ("the  Act"),  MCI 
Telecommunications  Corporation 
("MCI")  has  filed  written  notifications 
on  behalf  of  MCI  and  Nokia  Inc. 
("Nokia")  si:nultaneously  with  the 
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Atlorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(bl 
of  the  Act.  the  identities  of  the  parties 
are  MCI.  Washington,  D.C.;  and  Nokia, 
Ir\'ing.  TX-  This  venture  was  created  to 
investigate  deplojTnent  strategies  for 
personal  communications  services  (PCS) 
in  the  United  States  initially  utilizing 
the  Global  System  for  Mobile 
Communications  (GSM)  platform 
structure  and  open  architecture,  to 
develop  widely-available  specifications 
for  PCS  network  equipment  and  to 
identify  changes  necessary  to  adapt 
existing  GSM  platform  to  the  U.S. 
marketplace. 
loseph  H.  Widmar, 

Deputy  Assistant  Attorney  General.  Antitrust 
Division. 
|FR  Dot.  94-5595  Filed  3-9-94;  8:45  am) 

BILLING  CODE  MIO-C^-M 


Federal  Bureau  of  Investigation 

NationaJ  Stolen  Auto  Part  Infcmation 
System  (N3APIS)  Federal  Advisory 
Committee 

The  National  Stolen  Auto  Part 
Information  System  (NSAPIS)  Federal 
Advisory  Committee  will  meet  on  April 
19-20. 1994,  from  9  a.m.  until  5  p  m., 
at  the  Dulles  Airport  Marriott,  333  West 
Service  Road,  Chantilly,  V^irginia. 
telephone  703-471-9500,  to  discuss  the 
design  and  implementation  of  the 
National  Stolen  Auto  Part  Information 
Svstem  (NSAPIS)  mandated  by  Public 
Law  102-519. 

The  Committee  will  address  issues 
concerning  the  theft  status  verification 
process.  NS.\PIS  response  time 
requirements  and  record  retention 
periods,  anticipated  database  sizing  and 
estimated  transaction  volume,  and  data 
quality  and  record  validation. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the 
National  Stolen  Auto  Part  Information 
System  or  related  matters  with  the 
Committee,  before  or  after  the  meeting. 
by  sending  same  to  the  Chairman/ 
Designated  Federal  Officer.  Anyone 
wishing  to  address  this  session  of  the 
meeting  should  notif)-  the  Designated 
Federal  Officer,  at  least  24  hours  prior 
to  the  start  of  the  session.  The 
notification  may  be  by  mail,  telegram, 
cable,  or  a  hand-delivered  note.  It 


should  contain  the  requestor's  name; 
corporate  designation,  consumer 
affiliation,  or  Government  designation; 
along  with  a  short  statement  describing 
the  topic  to  be  addressed;  and  the  time 
needed  for  presentation.  A  nonmember 
requestor  will  ordinarily  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
unless  specially  approved  by  the 
Chairman. 

Inquiries  may  be  addressed  to  the 
Chairman/Designated  Federal  Officer. 
Mr.  Virgil  L.  Young,  Jr..  Chief,  Programs 
Development  Section,  CJIS  Division. 
FBI,  10th  and  Pennsylvania  Avenue. 
Northwest.  Washington.  DC.  20535. 
telephone  (202)  324-5084. 

Dated;  March's,  1994 
Virgil  L.  Young,  fr.. 
Chief,  Program*  Devehptnent  Section. 
Designated  Federal  Officer 
jFR  Doc.  94-5599  Filed  3-9-94;  B;45  am) 


BILLING  CODE  4410-02-M 


Office  of  Justice  Programs 
Office  for  Victims  of  Crime 

Victims  of  Crime  Act  Victim  Assistance 
Grant  Program 

AGENCY:  Department  of  Justice,  Office  of 

lustice  Programs.  OfTice  for  Victims  of 

Crime. 

ACTION:  Final  program  guidelines. 

SUMMARY:  The  Office  for  Victims  of 
Crime  (OVC),  Office  of  Justice  Programs 
(OfP),  U.S.  Department  of  Justice  (EXDJ), 
is  publishing  Final  Program  Guidelines 
to  im.plement  the  victim  assistance  grant 
program  as  authorized  by  the  Victims  of 
Crime  Act  of  1984,  as  amended,  42 
U.S.C.  10601,  et  seq.  (hereafter  referred 
to  as  VOCA). 

EFFECTIVE  DATE:  These  Final  Program 
Guidelines  are  effective  upon 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  A.  Hightower,  Director,  State 
Compensation  and  Assistance  Division, 
at  the  above  address;  telephone  number 
(202) 307-5947. 

SUPPLEMENTARY  INFORMATION:  VOCA 
authorizes  Federal  financial  assistance 
to  States  for  the  purpose  of 
compensating  and  assisting  victims  of 
crime,  providing  funds  for  training  and 
technical  assistance,  and  assisting 
victims  of  Federal  crimes.  These 
Program  Guidelines  provide  information 
on  the  administration  and 
implementation  of  the  VOCA  victim 
assistance  grant  program  as  authorized 
in  Section  1404  of  VOCA.  Public  Law 
9&-473,  as  amended,  codified  at  42 
U.S.C.  10603.  and  contain  information 
on  the  foilowmg  Summary  of  the 


Comments  to  the  Proposed  Program 
Guidelines;  Background;  Allocation  of 
VOCA  Victim  Assistance  Funds;  VOCA 
Victim  Assistance  Application  Process; 
Program  Requirements;  Financial 
Requirements;  Monitoring;  and 
Suspension  and  Termination  of 
Funding.  The  Guidelines  are  based  on 
the  experience  gained  during  the  first 
seven  years  of  the  grant  program  and  are 
in  accordance  with  VOCA.  These  Fmal 
Program  Guidefines  supersede  any 
Guidelines  issued  previously  by  OVC. 

The  Office  of  Justice  Programs,  Office 
for  Victims  of  Crime,  has  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866  and, 
accordingly,  this  rule  was  not  reviewed 
by  the  OfTice  of  Management  and 
Budget. 

In  addition,  these  GuideUnes  will  not 
have  a  significant  economic  impact  ftn 
a  substantial  number  of  small  entities; 
therefore,  an  analysis  of  the  impact  of 
these  rules  on  such  entities  is  not 
required  by  the  Regulator^ Flexibility 
Act,5U.S'C.  eoi.efseq.  ' 

The  collection  of  information 
requirements  contained  in  the  Program 
Requirements  section  was  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3504(h). 
Approval  to  use  the  specified  reports  to 
gather  information  on  the  use  and 
impact  of  VOCA  victim  assistance  grant 
funds  has  been  given  by  OMB  numbers 
7390/2A  and  7390/4. 

Summary  of  the  Comments  to  the 
Proposed  Program  Guidelines 

On  August  26. 1993,  the  Office  for 
Victims  of  Crime  (OVC)  published 
proposed  Victims  of  Crime  Act  (VOC.M 
victim  assistance  Program  Guidelines  in 
the  Federal  Register,  Vol.  58,  No.  164, 
pages  45126  through  45135.  These 
proposed  Guidelines  were  published  for 
the  purpose  of  soliciting  comments  on 
the  revised  rules  of  the  VOCA  victim 
assistance  grant  program  from  all 
interested  individuals  and 
organizations.  OVC  received  48 
individual  letters  from  interested 
individuals  and  organizations  and  had 
conversations  with  almost  all  State 
VOCA  administrators.  In  total,  over  200 
different  issues,  questions, 
recommendations,  and  comments  were 
received,  which  often  reflected  diverse 
views  from  a  variety  of  perspectives. 

OVC  appreciates  the  time  and  effort 
each  respondent  invested  in  reading  and 
responding  to  the  proposed  Guidelines. 
Although  it  is  not  possible  to  reply  to 
each  respondent  on  an  individual  basis, 
all  comments  were  carefully  considered 
in  developing  these  Final  Program 
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Guidelines.  As  a  result,  OVC  rewrote, 
deleted,  and  incorporated  additional 
information  to  further  clarify  various 
sections  of  the  Guidelines.  Explanation 
of  our  resolutions  and  final 
determinations  is  provided  in  the 
following  paragraphs. 

A  Background 

Many  representatives  from  sexual 
assault  and  domestic  violence  programs 
expressed  concern  that  the  Proposed 
Guidelines  would  encourage  States  to 
make  mandatory  the  reporting  of  the 
crime  as  a  condition  of  receiving 
services.  There  is  no  provision  in  VOG\ 
mandating  that  crime  victims  report 
crimes  to  law  enforcement  agencies  as  a 
condition  of  receiving  VOCA-supported 
assistance  and  senices.  Neither  the 
Proposed  nor  these  Final  Program 
Guidelines  deviates  from  the  original 
purpose  of  VCKIA — to  support  all 
victims  of  crime  both  outside  of,  and 
within,  the  criminal  justice  system.  (See 
Federal  Register,  Vol.  52,  No.  62,  April 
1,  1987,  page  10422.) 

Further,  some  respondents  expressed 
concern  that  the  proposed  Guidelines 
s\-mbolized  a  significant  shift  from  a 
victim  service  focus  to  one  which 
encouraged  assistance  and  support  with 
the  criminal  justice  system.  The  sole 
purpose  of  the  VOCA  victim  assistance 
grant  program  is  to  assist  States  in 
providing  direct  sen-ices  to  crime 
victims,  through  local  public  and 
nonprofit  organizations.  Direct  ser\'ices 
include  crisis  inter\'ention,  emergency 
shelter,  information  and  referral,  and 
group  counseling,  as  well  as  those 
services  that  assist  the  crime  victim 
with,  and  encourage  willingness  to 
participate  in,  the  criminal  justice 
system,  such  as  temporary  restraining 
orders,  emergency  child  abuse  petitions, 
assistance  with  property  return,  court 
accompaniment,  assisting  with  victim 
impact  statements,  and  case 
notification.  OVC  believes  that  VOCA 
victim  assistance  funds  have  supported 
a  variety  of  services  in  the  past  and 
should  continue  to  do  so  in  the  future. 

B.  Allocation  of  VOCA  Viciim 
Assistance  Grant  Funds 

1.  Allocation  of  Funds  to  States. 
Several  respondents  questioned  the 
method  for  allocating  grant  funds.  The 
allocation  of  funds  to  all  State  grantees 
is  determined  by  VOCA.  OVC  does  not 
have  the  authority  under  the  Act,  as 
some  respondents  suggested,  to  fund 
less  populated  States  at  a  higher  rate,  to 
authorize  a  separate  grant  program  for 
Native  Americans,  or  to  extend  the 
length  of  the  grant  period  to  the  year  of 
award  plus  two  years. 


2.  Allocation  of  Funds  within  the 
States.  Some  respondents  raised  the 
issue  of  seed  money  versus  stabilizing 
victim  services  through  ongoing 
programs,  an  issue  which  has  been 
raised  on  numerous  occasions.  There  is 
no  provision  in  VOCA  or  the  Program 
Guidelines  to  require  or  prohibit  State 
grantees  from  using  VOCA  as  seed 
money.  Each  State  VOCA  administrator 
is  responsible  for  developing  a  funding 
strategy  that  meets  the  unique  needs  of 
crime  victims  within  the  State. 
Historically,  the  vast  majority  of 
subrecipients  are  organizations  that 
have  previously  received  VOC^  funds. 
During  FFY  1992.  of  the  approximately 
2.400  VOCA  subrecipients.  only  118 
were  "new"  subrecipients. 

Fortunately,  there  has  been  growth  in 
victim  services  organizations 
throughout  the  Nation,  resulting  in 
crime  victims  having  greater  access  to  a 
wider  variety  of  services.  This  growth 
has  placed  additional  burdens  upon 
State  administrators  to  develop  funding 
strategies  that  address  how  to  mo.st 
effectively  distribute  limited  VOCA 
funds  to  reach  the  greatest  numbers  of 
crime  victims.  As  a  resuh.  States  are 
beginning  to  competitively  award  VOCA 
funds  versus  funding  the  same 
organizations  every  year. 

In  keeping  with  the  intent  of  VOCA. 
these  Final  Program  Guidelines  will 
continue  to  give  sole  discretion  to  State 
administrators  for  (1)  determining 
which  organizations  will  receive  funds, 

(2)  the  amount  of  funds  to  be  awarded. 

(3)  the  length  of  time  an  organization 
will  receive  funding,  and  (4)  the  types 
of  services  to  be  provided  to  meet  the 
divergent  needs  of  their  crime  victims. 

C.  VOCA  Victim  Assistance  Application 
Process — Application  for  Training 
Funds 

Beginning  with  the  FFY  1994  grant 
period.  States  may  opt  to  retain  a 
portion  of  their  VOCA  grant  to  provide 
State-wide  or  regional  State  training 
activities  that  improve  the  skills  of 
direct  service  providers.  OVC  received  a 
number  of  comments  regarding  this  new 
option. 

Some  respondents  believe  that  the 
option  will  be  burdensome  to  the  State 
VOCA  administrators.  First,  OVC 
reminds  States  that  this  is  an  option,  not 
a  mandate.  Secondly,  the  reporting 
requirements  contained  in  this  option 
are  minimal — Subgrant  Award  Report 
information  must  be  submitted  and 
information  regarding  the  training  must 
be  reported  on  the  Performance  Report. 
These  reporting  criteria  apply  to  VOCA 
funds  used  for  this  option  as  well  as  all 
other  uses  of  VOCA  funds. 


Other  respondents  believe  that  this 
option  affords  State  administrators  too 
much  power.  State  administrators  have 
always  defennined  how,  and  for  what 
purpose,  VOCA  funds  will  be  used. 
With  this  training  option,  States  may 
conduct  the  training  themselves  or  work 
in  coordination  with  another  victim 
services  organization  or  coalition. 
Previously,  States  who  offered  State- 
wide training  included  the  cost  of  such 
training  in  each  VOCA  subrecipient's 
budget,  thus  enabling  the  subrecipient 
to  attend  the  training.  This  option 
eliminates  this  extra  administrative 
step.  Additionally,  this  option  permits 
States  to  meet  the  same  training  needs 
of  many  direct  sen'ice  providers  in  a 
very  cost-effective  way. 

Many  respondents  requested  that  the 
match  be  consistent  with  other  uses  of 
VOCA.  After  careful  consideration,  the 
Final  Program  Guidelines  will  differ 
from  the  Proposed  Guidelines  in  that 
the  match  requirement  for  this  training 
option  will  be  20  percent. 

D.  Program  Requirements 

1.  Priority  Crime  Victims.  The  letters 
from  domestic  violence  and  sexual 
assault  coalitions  and  programs  urged 
OVC  to  mandate  that  States  be  required 
to  allocate  more  than  10  percent  of  each 
year's  grant  to  priority  crime  victims 
(victims  of  child  abuse,  sexual  assault, 
and  domestic  violence).  Since  the 
inception  of  VOCA  in  FFY  1986  through 
1992,  States  have  assessed  the  need  for 
services  and  have  allocated,  from  each 
year's  VOCA  grant,  an  average  of  21 
percent  for  victims  of  child  abuse,  22 
percent  for  victims  of  sexual  assault, 
and  34  percent  for  victims  of  domestic 
violence.  These  Final  Guidelines  will 
continue  to  give  flexibility  to  State 
VOCA  administrators  in  allocating 
limited  funds  for  victim  ser\'ices. 

2.  Underserved  Crime  Victims.  VOCA 
was  amended  in  October  1988  to  require 
States  to  make  VOCA  victim  assistance 
funds  available  to  previously 
underserved  crime  victims,  other  than 
victims  of  child  abuse,  sexual  assault, 
and  domestic  violence.  As  a  result, 
since  1989,  States  have  been  required  to 
allocate  a  minimum  of  10  percent  to 
previously  undersen'ed  crime  victims 
such  as  victims  of  assault,  homicide, 
elder  abuse,  and  DUI/DWI  crashes. 

This  requirement  can  be  met  by 
allbcating  funds  for  one  type  of  crime  or 
by  combining  allocations  for  two  or 
more  types  of  crime  victims. 

States  must  identify  underser\'ed 
crime  victims  by  type  of  crime  in  order 
for  OVC  to  monitor  each  State's  ability 
to  fulfill  this  requirement.  Identifv'ing 
crime  victims  by  a  particular 
characteristic  prevents  the  State  and 
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OV'C  from  determining  if  the 
underserv'ed  requirement  has  been  met. 
For  example,  Hispanic  crime  victims 
may  be  underser\'ed  within  a  State; 
however,  unless  the  State  identifies  the 
type  of  crime,  it  is  impossible  to 
determine  whether  the  funds  allocated 
should  be  used  to  meet  a  priority  or  the 
underser\'ed  requirement. 

3.  Underserved  Requirement — Native 
American  Crime  Victims.  At  the  time 
the  underser\'ed  requirement  was 
levied.  States  were  permitted  one 
exception  to  designating  by  type  of 
crime — States  could  meet  the 
requirement  by  allocating  funds  for 
services  to  Native  Americans  on 
reservations.  This  exception  was 
adopted  to  encourage  State 
administrators  to  make  VOCA  funds 
available  for  services  to  Native 
.American  crime  victims  on  reservations, 
where  few  ser\ices  were  available. 

Because  of  this  exception,  State 
administrators  hove  requested  OVC  to 
interpret  the  underserved  requirement 
by  geographical  considerations  (such  as 
rural  crime  victims)  race,  religion,  sex, 
or  other  identifvnng  characteristics  such 
as  non-English  speaking  crime  victims, 
which  was  not  the  intent  of  the 
underserved  requirement. 

Therefore,  beginning  with  the  FFY 
1994  VOCA  victim  assistance  grant. 
States  are  required  to  identify 
underserved  crime  victims  by  type  of 
crime  only.  Thus,  States  .serving  Native 
Americans,  Hispanic,  geographically 
isolated,  etc.  must  identify*  the  type  of 
crime  to  which  these  crime  v!ctims  are 
subjected. 

Some  respondents  raised  concerns 
that  eliminating  the  Native  American 
option  for  meeting  the  underserved 
requirement  would  encourage  States  to 
withdraw  funding  to  Native  American 
\ictim,  ser\'ices  organizations  on 
rescnations,  if  such  services  cannot 
help  m.eet  the  underserved  requirement. 
OVC  strongly  encourages  State 
administrators  to  include  the  needs  of 
all  crime  victims  within  their  State  in 
their  funding  strategy,  including  those 
crime  victims  residing  in  isolated 
geographical  areas  (such  as  on 
reservations),  and  to  award  VOCA  funds 
appropriately. 

Some  State  administrators  expressed 
concern  that  identifv'ing  by  type  of 
crime,  instead  of  Native  Americans, 
would  prevent  them  from  meeting  the 
10  percent  requirement.  In  an  attempt  to 
address  this  issue,  the  Final  Program 
Guidelines  permit  States  to  allocate  less 
than  10  percent  to  underserved  crime 
victims,  if  they  can  document  that  a 
smaller  percentage  of  funds  is  warranted 
for  underserved  crime  victims,  as 


described  in  the  Final  Program 
Guidelines. 

Since  1989.  OVC  has  undertaken  an 
extensive  effort  to  foster  the  growlh  of 
services  to  Native  Americans  on 
reservations  and  has  dedicated 
substantial  financial  resources  for 
senices  to  crime  victims  through  the 
VOCA  Assistance  to  Victims  of  Federal 
Crime  in  Indian  Country  Discretionary 
Grant  Program.  The  purpose  of  this 
discretionary  program  is  to  seed 
organizations  offering  services  to  crime 
victims  on  reservations  with  the 
expectation  that  these  organizations 
could  apply  for  and  receive  State  VOCA 
victim  assistance  grant  funds.  OVC 
considers  this  effort  successful  in  that, 
during  FFY  1992,  States  funded  39 
Native  American  organizations  on 
reservations.  Through  this  discretionary 
grant  program,  OVC  will  continue 
efforts  to  support  services  to  Native 
American  crime  victims  on  reservations. 

4.  Underserved  Requirement — 
Vulnerable  Adults.  Since  1989,  States 
have  been  permitted  to  identify  elder 
abuse  as  a  type  of  crime.  The  Proposed 
Program  Guidelines  broadened  the 
crime  of  elder  abuse  to  include  all 
vulnerable  adults,  regardless  of  age.^ — 
However,  comments  from  respondents 
indicated  that  the  Proposed  Guidelines 
were  not  clear.  Therefore,  these  Final 
Program  Guidelines  have  been  revised 
to  identify  abuse  of  vulnerable  adults  as 
a  type  of  crime,  which  may  be  used  by 
States  to  meet  the  underserved 
requirement. 

For  the  purpose  of  the  VOCA  victim 
assistance  grant  program,  abuse  of 
vulnerable  adults  occurs  when  an  adult, 
who  does  not  have  the  mental  and/or 
physical  capacity  to  manage  his/her 
daily  needs,  is  subjected  to  either 
physical  or  emotional  abuse  by  a 
guardian  or  caretaker.  This  description 
parallels  that  of  child  abuse.  This 
description  differs  significantly  from 
other  types  of  crime  to  which 
individuals,  who  are  able  to  maintain  an 
independent  lifestyle,  are  subjected 
such  as  assault,  robbery,  fraud,  etc. 

5.  10  Percent  Requirements  for 
Priority  and  Underserved  Crime 
Victims.  Beginning  with  the  FFY  1994 
grant  period.  States  will  be  given  the 
latitude  to  assess  the  needs  of  crime 
victims  within  their  State  and  allocate 
less  than  10  percent  to  a  specific 
category  of  priority  or  underserved 
crime  victims,  so  long  as  they  can 
demonstrate  that  (1)  a  specific  category 
of  crime  victims  is  receiving  sufficient 
amounts  of  financial  assistance  from  the 
State  or  other  funding  sources,  (2)  a 
smaller  amount  of  financial  assistance, 
or  no  assistance,  is  needed  from  the 
VOCA  victim  assistance  grant  program. 


and  (3)  crime  rates  for  that  category  of 
crime  victims  have  diminished, 
warranting  a  lesser  amount  of  VOCA 
funds  to  be  allocated.  If  states  cannot 
satisfy  these  conditions,  they  then  must 
meet  the  10%  requirement  for  priority 
and  underserved  crime  victims.  This 
fiexibility  is  offered  to  States  who  may 
be  experiencing  an  influx  of  funds 
designated  for  a  specific  categories  of 
crime  victim  during  a  grant  period  or 
who  may  be  fortunate  in  that  some  types 
of  crimes  are  very  low  in  their  State. 

6.  Verification  of  Actual  Expenditures 
for  Priority  and  Underserved  Crime 
Victims.  The  Proposed  Program 
Guidelines  required  States  to  verify  for 
OJP  representatives  that  a  minimum  of 
10  percent  of  each  year's  grant  is 
expended  for  serv  ices  to  each  priority 
and  underser\ed  category  of  crime 
victims.  This  requirement  was  included 
in  the  Proposed  Guidelines  based  upon 
a  General  Accounting  Office 
recommendation  that  all  recipients  of 
VOCA  victim  assistance  grant  funds 
verif)'  actual  expenditures.  OVC 
received  vigorous  opposition  to  this 
requirement  from  almost  all  State  VOCA 
administrators,  because  of  the 
unreasonable  burden  upon  all  recipients 
of  VOCA  funds. 

Therefore,  this  requirement  has  been 
removed  from  the  Final  Program 
Guidelines. 

7.  Subrecipient  Eligibility 
Requirement — Use  of  Volunteers.  VOCA 
requires  that  "eligible  crime  victim 
assistance  programs"  use  volunteers  in 
providing  direct  services  to  crime 
victims,  unless,  and  to  the  extent,  that 
the  chief  executive  determines  that  a 
compelling  reason  exists  to  waive  the 
requirement.  In  response  to  requests  to 
delete  this  requirement,  please  note  that 
OVC  does  not  have  the  statutory 
authority  to  change  this  legislative 
requirement  (42  U.S.C.  1404(b)(l)(r)). 
OVC  encourages  State  administrators  to 
carefully  consider  waivers  of  this 
requirement. 

Some  respondents  believe  that  the  use 
of  volunteers  prevents  victim  ser\'ices 
from  being  looked  upon  as  a  profession. 
OVC  believes  that  volunteers  in  many 
organizations  are  the  foundation  of  the 
victim  services  program.  Perhaps  the 
issue  of  professionalism  relates  more  to 
proper  training  and  support  of  both  paid 
and  volunteer  staff,  as  opposed  to 
whether  or  not  the  individual  is  paid  by 
the  agency.  For  example,  many 
subrecipient  organizations  have  a  cadre 
of  professionally  trained  volunteers. 

Other  respondents  requested  OVC  to 
specify  the  number  of  hours  and  the 
value  of  a  volunteer's  time  in 
relationship  to  total  personnel  within  a 
subrecipient  organization.  State  VOCA 
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administrators  have  total  discretion  in 
personnel  managtmpnt  decisions;  OVC 
is  not  authorized  to  reg^jlate  this  matter. 

8.  Subrecipient  Eligibility 
Requirement — Coordination  Activities 
versus  Coordination  of  Servicos  on 
Behalf  of  Individual  Crime  Victims. 
Many  respondents  questioned  sections 
of  the  Proposed  Guidelines  concerning 
coordination  of  activities.  Coordinating 
public  and  private  efforts  oa  behalf  of 
all  crime  victims  'Aiihin  a  community 
differs  significantly  from  ensuring  that 
an  individual  crime  victim  receives 
coordinated  services  within  the 
community.  The  former  is  an  eligibility 
criteria  for  any  organization  to  receive 
VOCA  funds,  and  as  such,  cannot  be 
supported  with  VOCA  funds.  The  latter 
is  an  allowable  VOC^-supported 
activity. 

VOCA  identifies  an  "eligible  crime 
viaim  assistance  program"  as  an 
organization  that"*  '  "promotes 
within  the  communi'y  served 
coordinated  public  and  private  efforts  to 
aid  crime  victims'.  See  section 
1404.(b)(l)(D).  It  is  expected  that 
organizations  conduct  a  number  of 
coordination  activities  en  behalf  of 
crime  victims  as  part  of  their  routine 
activities  to  be  eligible  to  receive  VOCA 
funds,  such  as  (1)  being  kncn\Ti  to  the 
general  public  and  to  community 
organizations  serving  crime  victims;  |2) 
having  established  working 
relationships  with  other  service 
organizations,  such  as  interagency 
agreements  for  appropriate  referral  of 
crime  victims  for  other  services;  (3) 
serving  on  task  forces,  commissions, 
multidisciplinary  teams,  and^or  other 
working  groups  on  behalf  of  crime 
victims,  in  general;  (4)  being  known  as 
an  advocate  for  crime  victims  within  the 
community;  (5)  having  developed 
policies,  procedures,  and  protocols  on 
offering  victim  sendees;  (6)  having 
developed  methods  to  3<sess  the  reeds 
of  crime  victims  within  their 
community;  (7)  having  developed 
methods  of  assisting  and  supporting 
crime  \  ictims;  and  (8)  having  developed 
their  own  strategies  for  serving  crime 
victims  and  training  individuals  to 
provide  direct  services.  Organizations 
that  do  not  p»^rform  »hese  activities 
would  have  difficulty  meeting  the 
statutory  requirements  of  an  eligible 
f  rim»  victim  assistance  program. 

VOCA  funds  are  designated 
exclusively  to  provide  direct  services  to 
crime  victims.  Therefore,  they  cannot, 
and  should  not,  be  used  to  help  an 
organization  meet  eligibihty  cjiteria  as 
defined  by  VOCA. 

9.  Subrecipient  Eligibility 
Requirements — Contnjctdd  Services. 
M.iny  respondents  expressed  concern 


about  the  use  of  VOCA  funds  to  support 
contracted  services.  The  Intent  of  VOCA 
has  always  been  to  support  services  to 
crime  victims  through  the  staff  of  a 
subrecipient  organization.  It  was  not 
intended  that  VOCA  subrecipients  serve 
as  contractors  of  services. 

In  previous  years,  the  Program 
Guidelines  prohibited  VOCA  funds  from 
supporting  professional  services.  The 
rationale  behind  this  prohibition  was 
that  VOC\  could  not  support 
administrative,  indirect,  and  other 
organizational  costs  that  were  included 
in  a  loaded  hourly  rate,  when  these 
costs  were  strictly  prohibited  by  VOCA. 
However,  VOCA  subrecipients  have 
always  been,  and  will  continue  to  be, 
permitted  to  augment  their  staff  by 
awarding  a  contract  (for  the  equivalent 
of  an  individual's  salary  and  fringe)  to 
an  individual  or  organization  whose 
hourly  or  yearly  rate  contains  no 
administrative  and/or  other  VOCA- 
unallowable  costs. 

Although  it  was  not  the  intent  that 
VOCA  subrecipients  serve  as  contractors 
of  services,  OVC  recognizes  that,  at 
times,  it  may  be  necessary  for  VOCA 
subrecipients  to  contract  for  specialized 
services.  For  example,  if  there  is  an 
infrequent  need  for  a  victim  service,  it 
may  not  be  cost-effective  for  the  VOCA 
subrecipient  to  employ  an  individual 
with  the  skills  to  perform  the  needed 
service,  either  on  a  part-  o;  full-time 
basis.  At  other  times,  there  may  be 
emergency  situations  requiring  victim 
services  that  are  beyond  the  scope  of  the 
VOCA  subrecipient  organization.  In 
situations  such  as  these,  VOCA 
subrecipients  may  contract  for  VOCA- 
allowable  services,  at  the  discretion  of 
the  State  grantee  and  within  the 
parameters  of  the  OJP  cont.-acting  rules 
and  regulations  and  the  OJP  "Finonrial 
and  Ad.T\inJstra:ive  Guide  for  Grs-ts" 
(M7100.1D),  effective  edition.  VOCA 
funds  can  only  support  limited  use  of 
contract  services.  Subrecipients  are 
prohibited  from  using  a  majority  or  the;r 
entire  award  for  contraded  senices  that 
have  administrative,  overhe -d.  and 
other  indirect  costs  included  in  the 
hourly  or  daily  rate.  However,  all 
contract  documentation  is  subject  lo 
review  by  OVC  and  the  OiTice  of  the 
Comptroller  at  both  the  State  and  the 
subrecipient  level. 

States  who  permit  VOCA  funds  to  be 
used  for  contracted  senices  are 
encouraged  to  closely  scrutinize  each 
request  to  use  VOCA  funds  to  purchase 
services  and  consider  the  following.  (1) 
How  the  need  for,  and  frequency  of,  the 
contracted  services  was  determined:  (2) 
the  total  amou.nt  of  contracted  ser.ices 
rtiquested  within  the  grant  period;  (3) 
how  reasonable  is  the  hourly  fee;  (4) 


does  the  hourly  fee  contain  any 
administrative  costs;  |5)  what  ether 
options  for  service  provision  were 
available;  (6)  do  the  subrecipient's 
contracting  procedures  strictly  adhere  to 
OJP  contract  guidelines;  and  (7)  the 
proportion  of  the  contracted  services  in 
relation  to  other  VOCA  supported 
activities;  etc. 

When  contracted  sendees  are  a 
necessity,  they  are  expected  to  comprise 
a  very  small  percentage  cf  a 
subrecipient's  VOCA  award.  Thus, 
subrecipients  cannot  use  their  entire 
VOCA  award  or  a  majority  of  their 
award  lo  purchase  services.  To  do  so 
raises  questions  such  as:  (1)  How  did 
the  VOCA  subrecipient  meet  the  VOCA 
eligibility  cnteria  of  providing  crime 
victim  services,  if  they  are  ccntractine 
for  a  majority  or  all  of  the  services;  (2) 
If  the  organization  providing  contracted 
services  is  not  eligible  to  receive 
funding,  is  the  contract  mechanism  an 
attempt  to  circumvent  the  eligibility 
criteria  established  by  VOCA;  (3)  if  the 
organization  providing  contracted 
ser\  ices  is  an  eligible  crime  victim 
service  provider,  why  doesn't  that 
organization  receive  VOCA  funds 
directly;  (4)  if  services  are  continually 
purchased,  what  incentive  exists  for  the 
organization  to  hire  quality  staff  to 
provide  the  service  within  the 
organization;  and  (5)  with  VOCA  funds 
being  so  limited  and  the  needs  of  crime 
victims  so  great,  how  can  a  loaded  rale 
that  includes  administrative  and  other 
indirect  costs  be  justified? 

10.  Eligible  Subrecipient 
Or(;anizations— Program  Income.  A 
number  of  respondents  questioned 
OVC's  prohibiting  VOCA- funded 
projects  from  generating  program 
income.  OVC  has  discovered  during  site 
visits  that  a  growing  number  of 
organizations  are  generating  program 
income  from  VOCA-funded  projects  and 
t.hat  few  States  and  subrecipients 
understand  the  financial  and  mciitoring 
burden  they  assume  when  program 
incense  is  generated.  OVC  has  four 
major  concerns  regarding  Federal  funds 
generating  incc;ne  for  subrecipient 
organizations. 

First,  the  rates  being  charged  to  crime 
victims  are  loaded  hourly  rates  that 
include  administrative  and  many  types 
of  indirect  costs  prohibited  with  VOCA 
grant  funds.  Program  income  that  is 
received  by  the  subrecipient  is  used  to 
off-set  unaJlowable  VOCA  costs. 
Further,  VOCA  funds  were  never 
intended  to  be  a  revenue-generating 
source  for  the  subrecipient. 

Second,  few  States  and  sub.'ecipients 
have  the  capability  to  track  program 
income  appropriately  and  in  accordance 
with  Federal  financial  accounting 
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requirements.  All  program  income 
generated  from  a  VOCA-funded  project 
is  restricted  to  the  same  uses  as  the 
V'OCA  grant,  which  presents  many 
problems  for  the  subrecipient  and  the 
State,  particularly  when  VOCA  funds 
only  support  a  portion  of  the 
counselor's  time. 

Third,  any  and  all  program  income, 
no  matter  how  large  or  small,  must  be 
tracked  and  accounted  for,  both  at  the 
subrecipient  and  State  grantee  level. 
Few  subrecipients  have  procedures  for 
reporting  the  income  to  the  State  so  the 
State  can  monitor  the  appropriate  uses 
of  the  V'OCA-generated  income. 

Fourth,  the  purpose  of  the  VOCA 
victim  assistance  grant  program  is  to 
provide  services  to  all  crime  victims 
without  concern  for  their  financial 
resources  or  availability  of  insurance  or 
other  third-party  payors.  Crime  victims 
suffer  tremendous  emotional,  physical, 
and  financial  losses;  and  it  was  not  the 
intent  of  VOCA  to  exacerbate  the 
injustice  by  asking  the  crime  victim  to 
pay — again. 

OVC  is  mindful  that  some 
subrecipients  use  program  income,  in 
part,  to  offer  additional  services  to  crime 
victims,  thus  expanding  available 
services  beyond  the  VOCA  funded 
position.  Therefore,  these  Final  Program 
Guidelines  will  permit  States  and 
subrecipients  to  generate  income  from 
VOCA-funded  staff  time  under  the 
following  conditions:  (1)  Only  with 
prior  approval  of  financial  and 
monitoring  procedures  by  the  Office  of 
the  Comptroller;  and  (2)  with  the 
stipulation  that  no  crime  victim  is  ever 
denied  services  for  lack  of  insurance  or 
personal  resources  to  cover  the  cost  of 
the  service. 

E.  Sen'ices,  Activities,  and  Costs 

1.  Allowable  Direct  Services, 
Activities,  and  Costs — Liability 
Insurance.  Several  respondents 
questioned  the  use  of  VOCA  funds  to 
pay  for  liability  insurance  for  direct- 
service  providers  who  are  subject  to 
civil  action.  These  Program  Guidelines 
permit  State  administrators  the  option 
of  including  this  type  of  insurance  as  an 
allowable  cost,  when  it  is  part  of  an 
organization's  benefit  package  for 
employees.  OVC  believes  that  to  force 
direct-service  providers  to  pay  their 
own  liability  insurance,  when  many 
direct  service  providers  receive  low 
salaries,  could  have  serious 
consequences  on  the  quality  of  services 
provided  to  crime  victims.  NOTE:  This 
section  does  not  include  the  indirect 
organizational  costs  of  building  liability 
insurance,  etc.,  which  are  not  VOCA 
allowable  costs. 


2.  Other  Related  Allowable  Services. 
Activities,  and  Costs — Supervision. 
Several  respondents  requested  that  OVC 
reconsider  its  ruling  on  supervision  of 
direct  service  providers  as  an  allowable 
direct  service.  VOCA  funds  are  not 
intended  to  defray  the  costs  of 
management  and  administrative  salaries 
within  an  organization.  This  is  reflected 
in  the  "no  administrative  costs 
provision"  of  VOCA.  The  primary 
purpose  of  VOCA  is  to  offer  a 
supplement  to  those  organizations  that 
are  able  and  willing  to  absorb  the  costs 
of  super\'ising  additional  VOCA-funded 
staff.  However,  OVC  realizes  that  the 
quality  and  quantity  of  direct  services 
can  be  enhanced  by  funding  a  volunteer 
coordinator's  salary  or  the  salary  of  an 
individual  who  supervises  interns. 
Therefore,  these  Final  Program 
Guidelines  will  continue  to  give  State 
grantees  the  latitude  of  determining 
under  which  circumstances  VOCA 
funds  should  support  supervisory 
activities. 

Background 

In  1984,  VOCA  established  the  Crime 
Victims  Fund  (Fund)  in  the  U.S. 
Treasury  and  authorized  the  Fund  to 
receive  deposits  from  fines  and 
penalties  levied  on  criminals  convicted 
of  Federal  crimes.  This  Fund  provides 
the  source  of  funding  for  carrying  out  all 
of  the  activities  authorized  by  VOCA. 

OVC  serves  as  the  Federal  focal  point 
for  ail  crime  victim  issues,  which 
includes  ensuring  that  the  criminal 
justice  system  addresses  the  legitimate 
rights  and  interests  of  crime  victims. 

OVC's  program  acfivities  support  this 
role.  These  Program  Guidslines  address 
the  specific  program  and  financial 
requirements  of  the  VOCA  crime  victim 
assistance  grant  program. 

OVC  makes  annual  VOCA  crime 
victim  assistance  grants  from  the  Fund 
to  States.  The  primary  purposes  of  these 
grants  are  to  support  the  provision  of 
direct  services  to  innocent  victims  of 
violent  crime  throughout  the  Nation,  to 
assist  victims  of  crime  as  soon  as 
possible  in  order  to  reduce  the  severity 
of  the  psychological  and  emotional 
con.sequences  of  the  victimization,  to 
demonstrate  on-going  support  for  the 
victim  in  coping  with  the  impact  of  the 
victimization. 

VOCA  gives  latitude  to  States  to 
detennine  how  VOCA  victim  assistance 
grant  funds  will  best  be  used  within 
each  State  However,  each  State  grantee 
must  abide  by  the  minimal  statutory 
requirements  outlined  in  VOCA  and 
these  Program  Guidelines. 


Allocation  of  VOCA  Victim  Assistance 
Funds 

A.  Distribution  of  the  Crime  Victims 
Fund 

OVC  administers  the  deposits  made 
into  the  Fund  for  activities,  as 
authorized  in  VOCA.  The  amount  of 
funds  available  for  distribution  each 
year  is  dependent  upon  the  total 
deposits  into  the  Fund  during  the 
previous  Federal  Fiscal  Year. 

The  Federal  Courts  Administration 
Act  of  1992  removed  the  cap  on  the 
Fund,  beginning  with  Federal  Fiscal 
Year  (FFY)  1993  deposits.  This  Act  also 
eliminated  the  need  for  periodic 
reauthorization  of  VOCA  and  the  Fund 
by  Congress.  Thus,  under  current 
legislation,  the  Fund  will  receive 
deposits  indefinitely. 

Deposits  into  the  Fund  are  distributed 
as  follows: 

1.  The  first  $6,200,000  deposited  in 
the  Fund  in  each  of  the  fiscal  years  1992 
through  1995  and  the  first  $3,000,000  in 
each  fiscal  year  thereafter  shall  be 
available  to  the  Federal  judicial  branch 
for  administrative  costs  to  carry  out  the 
functions  of  the  judicial  branch  under 
Sections  3611  of  Title  18,  U.S.  Code. 
[See  Section  1402  (d)(1).  j 

2.  Of  the  next  $100,000,000  deposited 
in  the  Fund  in  a  particular  fiscal  vear 
[Section  1402  (d)(2)|, 

a.  49.5  percent  shall  be  available  for 
victim  compensation  grants; 

b.  45  percent  shall  be  available  for 
victim  assistance  grants; 

c.  1  percent  shall  be  available  for 
training  and  technical  assistance 
ser\ices  to  eligible  crime  victim 
assistance  programs  and  for  the 
financial  support  of  senices  to  victims 
of  Federal  crime  by  eligible  crime  victim 
assistance  programs;  and 

d.  4.5  percent  shall  be  available  for 
child  abuse  prevention  and  treatment 
grants. 

3.  The  next  $5,500,000  deposited  in 
the  Fund  in  a  particular  fiscal  year  shall 
be  available  for  child  abuse  prevention 
and  treatment  grants  (Section  1402 
(d)(3)|. 

4.  The  next  $4,500,000  deposited  in 
the  Fund  in  a  particular  fiscal  year  shall 
be  available  for  vitiim  assistance  grants 
ISection  1402  (d)(4)l. 

5.  Any  deposits  in  the  Fund  in  a 
particular  fiscal  year  that  remain  after 
the  funds  are  distributed  for  the  above 
purposes  shall  be  available  as  follows 
ISection  1402  (d)(4)|: 

a.  47.5  percent  shall  be  available  for 
victim  compensation  grants; 

b.  47.5  percent  shall  be  available  for 
victim  assistance  grants;  and 

c.  5  percent  shall  be  available  for 
training  and  technical  assistance 
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services  to  eligible  crime  victim 
assistance  programs  and  for  the 
financial  support  of  services  to  victims 
of  Federal  crime  by  eligible  crime  victim 
assistance  programs. 

B.  Availability  of  Funds 

All  States,  the  District  of  Colimjbia, 
the  Commonwealth  of  Puerto  Rico,  the 
U.S.  Virgin  Islands,  Guam,  Ainerican 
Samoa,  Northern  Mariana  Islands,  and 
Palau  [hereinafter  referred  to  as 
"States")  are  eligible  to  apply  for.  and 
receive.  VCXIA  victim  assistance  grants. 
(See  Section  1404(d)(1)  of  VOCA. 
codified  at  42  U.S.C  10603(d)(1).) 

Funds  are  available  for  expenditure 
during  the  FFT  of  award  and  in  the  next 
FTi'  (the  grant  period).  The  FFV  begins 
on  October  1  and  ends  on  September  30 
of  the  following  year.  States  may  incur 
expenses  retroactively  to  the  beginning 
of  each  year's  grant.  October  l.even 
though  the  VOCA  grant  may  not  be 
awarded  until  later  in  the  grant  period. 
Under  VOCA.  funds  that  are  not 
obligated  by  the  end  of  the  grant  period 
must  be  returned  to  the  General  Fund  of 
the  U.S.  Treasury.  Therefore,  States  are 
encouraged  to  closely  monitor  the 
expenditure  of  VOCA  funds  at  the 
subrecipient  level  and  to  reallocate 
unexpended  funds  prior  to  the  end  of 
the  grant  period,  when  possible. 

C.  AJIocatJon  of  Funds  'a  States 

From  the  Fund  deposits  available  for 
victim  assistance  grants,  each  State 
rect>ives  a  base  amount  of  5200,000, 
exc  ept  Palau.  The  remaining  Fund 
deposits  are  distributed  to  each  State, 
based  upon  the  State's  population  in 
relation  to  all  other  States,  as 
determined  by  current  census  data, 

D  Allocation  of  Funds  Within  the  States 

The  Govemor  of  each  State  designates 
the  State  agency  that  will  administer  the 
VOCA  victim  assistance  grant  program. 
That  designated  State  agency  establishes 
policies  and  procedures  regarding  the 
implementation  and  administration  of 
the  VOCA  victim  assistance  giant 
progra.Ti.  These  policies  and  procedures 
must  meet  the  minimum  requirements 
of  VOCA  and  the  Program  Guidelines 
but  cjin  be  more  restrictive. 

VOCA  victim  assistance  funds  granted 
to  the  States  are  to  be  used  by  eligible 
public  and  private  nonprofit 
organizations  to  provide  direct  servu::es 
to  crime  victims.  States  have  sole 
discretion  for  determining  which 
organizations  will  receive  funds,  and  in 
what  amounts,  as  long  as  the  recipients 
meet  the  requirements  of  VOCA  and  the 
Program  Guidelines. 

States  are  encouraged  to  develop  a 
VOCA  program  funding  strategy,  which 


should  consider  the  following:  the  range 
of  victim  services  throughout  the  State 
and  within  communities,  the  unmet 
needs  of  crime  victims;  the  demographic 
profile  of  crime  victims;  the 
coordinated,  cooperative  response  of 
community  organizations  in  organizing 
services  for  crime  victims;  the 
availabihty  of  services  to  crime  victims 
throughout  the  criminal  justice  process; 
and  the  extent  to  which  other  sources  of 
funding  are  available  for  services. 

States  are  encouraged  to  expand  into 
new  service  areas  as  needs  change. 
Many  States  use  VOCA  funds  to 
stabilize  victim  services  by 
continuously  funding  selected 
organizations.  Some  States  end  funding 
to  organizations  after  several  years  in 
order  to  fund  new  organizations.  Other 
States  limit  the  number  of  years  an 
organization  may  receive  VOCA  funds. 
These  practices  are  within  the  State's 
discretion  and  are  supported  by  OVC, 
when  they  serve  the  best  interests  of 
crime  victims  within  the  State. 

States  may  award  VOCA  funds  to 
organizations  that  are  physically  located 
in  an  adjacent  State.  States  should  use 
this  ad}8cent-State  approach  when  it  Is 
the  only  efficient  and  cost  effective 
mechanism  available  for  providing 
services  to  victims  who  reside  in  the 
awarding  State.  When  adjacent-State 
awards  are  made,  the  amount  of  the 
award  must  be  proportional  to  the 
number  of  victims  to  be  served  by  the 
adjacent-State  organization.  OVC 
recommends  that  States  enter  into  an 
interstate  agreement  with  the  adjacent 
State  to  address  monitoring  of  the 
VOCA  subrecipient,  auditing  Federal 
funds,  managing  noncompliance  issues, 
reporting  requirements,  etc. 

Note:  States  are  requested  to  notify  OVC  of 
each  VOCA  award  made  to  an  organization 
in  another  State. 

States  may  use  a  "conduit"  ^ 
organization  to  assist  in  selecting 
qualified  subrecipients  or  to  reduce  the 
State's  administrative  burden  in 
implementing  the  grant  program. 
However,  neither  the  "conduit" 
organization  nor  the  State  grantee  may 
use  any  portion  of  the  VOCA  victim 
assistance  grant  for  the  administrative, 
coordination,  and/or  oversight 
activities.  Further,  the  use  of  a 
"conduit"  organization  does  not  relieve 
the  State  from  ultimate  programmatic 
and  financial  responsibilities. 

VOCA  Victim  Assistance  Appikation 
Process 

A.  State  Grant  Application  Process 

Each  year.  OVC  issues  to  each 
designated  State  agency  a  Program 
Instruction  and  Application  Kit.  The  Kit 


contains  the  necessary  forms  and 
detailed  information  required  to  make 
application  for  VOCA  grant  funds, 
including  the  Application  for  Federal 
Assistance,  Standard  Form  424.  The 
amount  for  which  each  State  may  apply 
is  included  in  the  Application  Kit.  At 
the  time  of  application.  States  are  not 
required  to  provide  specific  information 
on  the  subrecipients  that  will  receive    - 
VOCA  victim  assistance  funds. 

In  addition  to  the  Application  for 
Federal  Assistance,  States  shall  specify 
their  arrangements  for  complying  with 
the  provisions  of  Circular  A-128 
(Audits  of  State  or  Local  Government) 
and  shall  submit  Certifications 
Regarding  Lobbying;  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements;  Gvil  Rights  Compliance; 
and/or  any  other  certifications  required 
by  OJP  and  OVC 

B.  Application  for  Training  Funds 

The  quality  of  victim  services  ia 
directly  related  to  appropriately  trained 
direct  service  providers;  therefore,  skills 
training  for  direct  service  providers  has 
always  been  an  allowable  cost.  During 
previous  grant  periods,  States  awarded 
VOCA  funds  to  individual  subrecipient 
organizations  to  support  various  skills 
development  and  training  activities  for 
individual  service  providers.  Beginning 
with  the  FFT  1994  VOCA  victim 
assistance  grant  program.  State  grantees 
have  the  option  of  retaining  a  portion  of 
their  VOCA  victim  assistance  grant  for 
conducting  State-wide  and/or  regional 
State  training(s)  of  victim  services  stafT. 

This  option  is  extended  for  the 
following  reasons:  appropriate  training 
opportunities  are  not  always  available 
within  the  State  boundaries;  direct 
service  providers  often  do  not  have 
resources  to  access  training  in  other 
States;  access  to  quality  training  by  all 
victim  services  personnel  could  help 
expand  quality  services  to  crime  victims 
throughout  the  State;  and  State-wide 
training  is  often  more  cost-efTective  than 
awarding  VOCA  funds  to  subrecipients 
to  be  trained  in  other  States. 

To  exercise  this  training  option,  a 
State  must  submit  one  or  more  training 
proposals  to  OVC  for  approval,  either  at 
the  time  of  application  for  the  annual 
VOCA  victim  assistance  grant  or  at  least 
three  months  prior  to  the  training 
events.  The  training  activity  must  occur 
within  the  grant  period,  and  all  training 
costs  must  be  obligated  prior  to  the  end 
of  the  grant  period. 

Note:  VOCA  grant  funds  cannot  be  used  to 
supplant  the  cost  of  existing  State 
administrative  staff  or  related  State  training 
efforts.  I.e..  Statewide  conferences,  cualition 
conferences,  etc 
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The  maximum  a.T.oant  permitted  for 
this  purpose  is  $5,000  or  1  percent  of 
the  State's  grant,  whichever  is  greater. 
The  VOCA  funds  will  be  matched  at  20 
percent,  cash  or  in-kind,  with  the  source 
of  the  match  described. 

Note:  StatRS  who  choose  to  sponsor  State- 
wide or  regional  trainingfs)  are  not  precluded 
from  awarding  VOCA  funds  to  subrecipients 
for  ether  types  of  staff  developmeni. 

Although  specific  criteria  for  applying 
for  training  funds  will  be  given  in  each 
year's  Application  Kit,  the  following 
general  guidance  is  provided,  as 
follows: 

1.  The  training  proposal  must  identify 
the  service  provider  needs  and  address 
a  plan  for  meeting  these  needs  through 
the  training  activity. 

2.  The  training  pro.oosal  must 
describe  how  the  VOCA  funds  will  be 
used  to  improve  the  skills  of  paid  and 
volunteer  direct  service  staff. 

3.  The  training  offered  must  consist  of 
skills  development  activities  for  staff. 
Proposals  submitted  for  seminars  and 
conferences  that  only  focus  on  sharing 
ideas,  providing  general  information, 
and  networking  will  not  be  approved. 
(An  example  of  skills  development  is 
training  focused  on  how  to  respond  to 

a  victim  in  crisis.  This  type  differs 
signiHcantly  from  being  apprised  of 
legislative  updates  of  recent  research 
findings  regarding  victims  of  crime.) 

4.  The  training  proposal  will  describe 
the  goals  of  the  training  event,  outline 
the  curriculum,  and  identify  costs 
associated  with  the  purchase  of  trainers, 
space,  conference  coordination, 
curriculum  development,  m.aterials.  etc. 

5.  If  registration  fees  will  be  charged 
to  non-VOC\  supported  staff  and 
volunteers,  the  proposal  must  identify 
how  the  program  income  will  be  used 
to  defray  the  cost  of  the  project. 

Note:  Program  incom^gencrated  from  staff 
time  [•,  'i;f[erent  from  billing  for  services. 

Program  Requirements 

A.  State  Eligibility  Requirements 

VCXLA  and  the  Program  Guidelines 
establish  minimal  eligibility 
requirements.  When  applying  for  the 
VOCA  victim  assistance  grant.  States  are 
req-uirtd  to  give  assurances  that  the 
following  conditions  or  requirements 
will  be  met: 

1.  States  shall  certify  that  only  eligible 
organizations  will  receive  VOCA  funds 
and  that  VOC^  crime  victim  assistance 
funds  will  be  used  only  for  direct 
services  to  victims  of  crime.  See  Section 
140405).  codified  at  42  U.S.C.  10603(b). 
Eligible  organizations  are  those 
organizations  that  not  only  offer  direct 
ser\ices  to  crime  victims  but  also  serve 


as  a  voice  on  behalf  of  crime  victims  in 
their  community. 

2.  States  shall  certify  that  VOCA 
crime  victim  assistance  grant  funds  will 
not  be  used  to  supplant  State  and  local 
funds  that  would  otherwise  be  available 
for  crime  victim  services.  See  Section 
1404(a)(2)(C)  of  VOCA,  codified  at 
10603(a)(2)(C).  VOCA  victim  assistance 
grant  funds  are  intended  to  enhance  or 
expand  services,  not  substitute  for  other 
.sources  of  funding. 

Note:  This  su(>plantatiun  clause  applies  to 
State  and  local  public  agencies  only 

3.  States  shall  certify  that  a  minimum 
of  10  percent  of  each  FFY's  grant  (30 
percent  total)  will  be  allocated  to  each 
of  the  following  categories  of  crime 
victims:  sexual  assault,  domestic 
violence,  and  child  abuse. 

Nole:  This  is  a  Staff  requirement  and  does 
not  mean  that  each  VCXZA  subrecipient  must 
meet  this  requirement. 

These  categories  of  crim.e  victims  are 
identified  as  "priority"  victims  by 
\'OCA,  because  the  problems 
experienced  by  these  victims  are  often 
exacerbated  by  societal  attitudes  or 
vulnerabilities.  Although  "priority" 
victims  are  given  special  consideration 
in  allocating  VOC^  funds,  this 
designation  does  not  imply  that  the 
needs  and  suffering  of  "priority" 
victims  are  greater  than  other  crime 
victims. 

Each  State  must  meet  this 
requirement,  unless  it  can  demonstrate 
to  OVC  that  (1)  a  "priority  '  crime  victim 
is  currently  receiving  significant 
amounts  of  financial  assistance  from  the 
State  or  other  funding  sources;  (2)  a 
smaller  amount  of  financial  assistance, 
or  no  assistance,  is  needed  from  the 
VOCA  victim  assistance  grant  program; 
and  (3)  crime  rates  for  a  "priority" 
crime  victim  has  diminished. 

4.  States  shall  certify  that  an 
additional  10  percent  of  each  VOCA 
grant  will  be  allocated  to  victims  of 
violent  crime  who  were  "previously 
undersen-ed"  with  VOCA  funds,  other 
than  the  "priority"  victims. 
Underserved  victims  include,  but  are 
not  limited  to.  survivors  of  homicide 
virtims.  victims  of  assault,  survivors  of 
DUI/DWI  crashes,  etc.  To  meet  the 
"previously  underserved"  requirement. 
States  must  identify  underserved  crime 
victims  by  type  of  crime. 

Note:  Each  State  has  latitude  for 
determining  the  method  for  identif>ing 
"previously  underserved"  crime  victims, 
which  may  include  public  hearings,  needs 
assessments,  task  forces,  meetings  with  State- 
wide victim  services  agencies,  etc. 

Each  State  must  meet  this 
requirement,  unless  it  can  justify  to 


OVC  that  (1)  services  to  \ictims  of 
violent  crime,  other  than  the  "priority" 
victims,  are  receiving  significant 
amounts  of  financial  assistance  from  the 
State  or  other  funding  sources;  (2)  a 
smaller  amount  of  financial  assistance, 
or  no  assistance,  is  needed  from  the 
VOCA  victim  assistance  grant  program; 
and  (3)  crime  rates  for  victims  of  violent 
crime,  other  than  "priority"  victims,  has 
diminished. 

States  may  fund  services  to  Native 
Americans,  elderly,  Hispanic,  or  any 
other  crime  victims  with  specific 
demographic  profiles  and  use  those 
services  to  meet  the  "previously 
underserved"  requirement.  However, 
States  must  identify  the  type  of  violent 
crime  to  which  the  victims  are 
subjected,  such  as  assault,  homicide, 
DUI/DWI,  kidnapping,  robberv-,  elder 
abuse,  abuse  of  vulnerable  adults,  etc. 

Note:  For  the  purpose  of  the  VOCA  victim 
assistance  grant  progrum.  abuse  of  v-ulnerable 
adults  occurs  when  an  adult,  who  does  not 
have  the  mental  and/or  physical  capacity  to 
manage  their  daily  needs,  is  subjected  to 
cither  physical  or  emotional  abuse  by  a 
guardian  or  caretaker. 

5.  States  shall  certify  that  appropriate 
accounting,  auditing,  and  monitoring 
procedures  will  be  employed  at  the 
State  and  subrecipient  levels  and  that 
records  are  maintained  to  assure  fiscal 
control,  proper  management,  and 
efficient  disbursement  of  the  VOC.^ 
victim  assistance  funds,  as  per  the 
M7100.1D.  effective  edition. 

6.  States  shall  certify  compliance  with 
all  Federal  laws  and  regulations 
applicable  to  Federal  assistance 
programs  and  with  the  provisions  of 
Title  28  Code  of  Federal  Requirements 
(CFR)  applicable  to  grants. 

7.  States  shall  certify  its  compliance, 
and  its  subrecipients"  compliance,  with 
the  applicable  provisions  of  VOCA  and 
the  Final  Program  Guidelines. 

8.  States  shall  submit  required 
programmatic  and  financial  reports  on 
the  use  of  the  VOCA  victim  assistance 
funds  by  the  deadlines  prescribed  by 
OVC.  (See  Program  Requirements  and 
Financial  Requirements  for  reporting 
requirements  and  timelines.) 

9.  States  shall  ensure  that  no  person 
shall,  on  the  grounds  of  race,  color, 
religion,  national  origin,  handicap,  or 
sex,  be  excluded  from  participation  in, 
denied  the  benefits  of,  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with,  any 
undertaking  funded  in  whole  or  in  part 
with  VOCA  victim  assistance  grant 
funds. 

10.  In  the  event  a  Federal  or  State 
court  or  administrative  agency  makes  a 
finding  of  discrimination  on  the 
grounds  of  race,  religion,  national 
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origin,  sex,  or  disability  against  a 
recipient  of  V'OCA  victim  a.ssistance 
funds,  the  State  shall  certify  that  a  copy 
of  that  finding  will  be  fonvarded  to  the 
Office  of  Civil  Rights  (OCR)  forOIP. 

11.  States  shall  immediately  notify 
OVC  in  the  event  of  a  finding  of  fraud, 
waste,  and/or  abuse  of  VOCA  funds  and 
continue  to  apprise  OVC  of  the  status  of 
on-going  investigations. 

12.  States  are  encouraged  to 
coordinate  their  activities  with  the  State 
victim  compensation  agency. 
Coordination  could  include  activities 
such  as  meetings;  training  activities  for 
direct  service  providers  on  the  general 
parameters  of  the  State  compen.sation 
agency's  program  (eg.,  eligibility 
criteria,  completion  of  claims,  and  time 
frames  for  receiving  compensation); 
providing  information  on  VOCA  victim 
assistance  services  within  the  State; 
developing  joint  guidance,  where 
applicable,  on  third-party  payments  to 
vOCA  assistance  organizations;  etc. 

13.  States  are  encouraged  to 
coordinate  their  activities  with  the 
Victim/Witness  Coordinator  staff  within 
U.S.  Attorney  Offices  to  ensure  that  the 
Coordinators  are  aware  of  available 
resources  for  victims  of  Federal  crime. 
Such  coordination  could  include 
providing  Coordinators  with  a  list  of 
VOCA-funded  organizations,  co- 
sponsoring  training  activities,  inviting 
Coordinators  to  serve  on  review  panels 
that  select  the  organizations  to  receive 
VOCA  funds,  etc. 

B.  Subrecipient  Organization  Eligibility 
Requirements 

VOCA  establishes  m.inimal  eligibility 
criteria  that  must  be  met  by  all 
organizations  that  receive  VOCA  hinds. 
These  funds  are  to  be  awarded  to 
subrecipients  for  the  purpose  of 
providing  direct  services  to  victims 
through  thoir  staff.  Each  subrecipient 
organization  shall: 

1.  Be  a  public  or  nonpi-ofit 
organization  that  provides  direct 
services  to  crime  victims. 

2.  Have  a  record  of  providing  effective 
direct  services  to  crime  victims  for  a 
minimum  of  one  year,  have  the  support 
and  approval  of  its  services  by  the 
community,  have  a  history  of  providing 
direct  services  in  a  cost-effective 
manner,  and  have  financial  support 
from  non-Federal  sources.  An 
organization  meeting  these  criteria  is 
considered  an  "existing"  organization 
for  match  purposes. 

States  may  choose  to  fund 
organizations  which  have  been 
providing  direct  victim  services  for  less 
than  one  year.  However,  these 
organizations  must  have  financial 
support  from  non-Federal  sources  and 


meet  the  match  requirement  for  "new" 
victim  services  organizations. 

3.  Be  able  to  meet  program  match 
requirements.  Match  must  be  committed 
for  each  VOCA-funded  project,  must  be 
derived  from  the  other  resources  within 
the  organization,  and  cannot  be  derived 
from  other  Federal  funds  and/or 
sources,  e.xcept  as  provided  in  Chapter 
2,  paragraph  14,  of  the  M7100.1D.  All 
funds  designated  as  match  are  restricted 
to  the  same  uses  as  the  VOCA  victim 
assistance  funds  and  must  be  expended 
within  the  grant  period.  Thus,  only 
services  and  activities  that  are  VOCA- 
allowable  qualify  as  match.  Because  of 
this  requirement,  VOCA  subrecipients 
must  maintain  records  which  clearly 
show  the  source,  the  amount,  and  the 
period  during  which  the  match  was 
expended.  Organizations  are  not 
encouraged  to  commit  excessive 
amounts  of  match  to  the  VOCA-funded 
project. 

Match  requirements  are  as  follows: 

a.  For  an  "existing"  victim  services 
organization,  the  match  is  20  percent, 
cash  or  in-kind,  of  the  total  VOCA 
project  (VOCA  grant  plus  match). 

b.  For  a  "new"  victim  services 
organization  the  match  is  35  percent, 
cash  or  in-kind,  of  the  total  VOCA 
project  (VOCA  grant  plus  match). 

c.  The  match  for  VOCA  subrecipients 
that  are  Native  American  tribes/ 
organizations  located  on  reservations, 
whether  new  or  existing,  is  5  percent, 
cash  or  in-kind,  of  the  total  VOCA 
project  (VOCA  grant  plus  match.)  A 
Native  American  tribe/organization  is 
described  as  any  tribe,  band,  nation,  or 
other  organized  group  or  community, 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Native 
Americans  because  of  their  status  as 
Native  Americans.  A  reservation  is 
defined  as  a  tract  of  land  set  aside  for 
use  of,  and  occupancy  by.  Native 
Americans. 

d.  Subrecipients  located  in  the  U.S. 
Virgin  Islands,  and  all  other  territories 
and  possessions  of  the  United  States 
excluding  Puerto  Rico,  whether 
considered  new  or  existing,  are  not 
required  to  match  the  VOCA  funds.  See 
48  U.S.  Code,  1469a(d). 

4.  Use  volunteers  unless  the  State 
determines  there  is  a  compelling  reason 
to  waive  this  requirement.  A 
"compelling  reason"  may  be  a  statutory 
or  contractual  provision  concerning 
liability  or  confidentiality  of  counselor/ 
victim  information,  which  bars  using 
volunteers  for  certain  positions,  or  the 
inability  to  recruit  and  maintain 
volunteers  after  a  sustained  and 
aggressive  effort. 


5.  Promote,  within  the  community 
served,  a  coordinated  approach  for 
serving  crime  victims,  thus  avoiding 
duplication  of  effort.  Coordination  may 
include,  but  is  not  limited  to.  serving  on 
State,  Federal,  local,  or  Native  American 
task  forces,  commissions  and/or 
working  groups;  developing  written 
interagency  agreements;  etc. — all  of 
which  contribute  to  better  and  more 
comprehensive  services  to  crime 
victims. 

Note:  The  examples  of  coordination  efforts, 
as  mentioned  above,  qualify'  an  organization 
to  receive  VOCA  victim  assistance  funds,  but 
are  not  activities  that  can  be  supported  with 
VOCA  funds. 

6.  Assist  crime  victims  with  crime 
victim  compensation  benefits.  Such 
assistance  may  include  identifj'ing  and 
notifying  crime  victims  of  the 
availability  of  compensation,  assisting 
them  with  application  forms  and 
procedures,  obtaining  necessary 
documentation,  and/or  checking  on 
claim  status. 

7.  Comply  with  the  applicable 
provisions  of  VOCA,  the  Program 
Guidelines,  and  the  requirements  of 
M7100.1D,  which  includes  maintaining 
appropriate  programmatic  and  financial 
records  that  fully  disclose  the  amount 
and  disposition  of  VOCA  funds 
received.  This  includes  financial 
documentation  for  disbursements;  daily 
time  and  attendance  records  specifying 
time  devoted  to  VOCA  allowable  victim 
services;  client  files;  the  portion  of  the 
project  supplied  by  other  sources  of 
revenue;  job  descriptions;  contracts  for 
services;  and  other  records  which 
facilitate  an  effective  audit. 

8.  Maintain  statutorily  required  civil 
rights  statistics  on  victims  served  by 
race  or  national  origin,  sex.  age,  and 
disability,  within  the  timetable 
established  by  the  State  grantee;  and 
permit  reasonable  access  to  its  books, 
documents,  papers,  and  records  to 
determine  whether  the  recipient  is 
complying  with  applicable  civil  rights 
laws. 

Note:  This  requirement  is  waived  when 
providing  a  se.-^  ice.  such  as  telephone 
counseling,  where  soliciting  the  information 
is  inappropriate  or  offensive  to  the  crime 
victim. 

9.  Submit  statistical  and 
programmatic  information  on  the  use  of 
and  impact  of  VOCA  funds,  as  reque,sted 
and  within  the  timetable  established  by 
the  State  grantee. 

10.  Provide  serv  ices  to  victims  of 
Federal  crimes  on  the  same  basis  as 
victims  of  State  crimes.  Federal  crimes 
are  prosecuted  by  U.S.  Attorney  Offices. 

11.  Provide  a  variety  of  services  and 
assistance  to  crime  victims,  bevond 
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assistance  with  compensation  and 
information/referral  services. 

12.  Abide  by  any  additional  eligibility 
or  ser%'ii:e  criteria  as  established  by  the 
State  grantee. 

13.  Provide  services,  at  no  charge, 
through  the  VOCA-funded  project.  Any 
deviation  from  this  provision  requires 
prior  approval  by  the  State  and  OVC. 

14.  Maintain  confidentiality  of  client- 
counselor  information.  VCXIA 
subrecipients  cannot  use  or  reveal  any 
client  information  without  the  consent 
of  the  client. 

C.  Eligible  Subrecipient  Organizations 

Nonprofit  and  public  organizations 
that  provide  direct  services  to  crime 
victims  are  eligible  to  receive  VOCA 
funds.  These  include,  but  are  not 
limited  to,  rape  crisis  centers,  domestic 
violence  shelters,  child  abuse  treatment 
facilities,  centers  for  missing  children, 
prosecutor  offices,  courts,  probation  and 
parole  authorities,  hospitals,  public 
housing  authorities,  and  religious- 
affiliated  organizations. 

•Mthough  nonprofit  and  public 
organizations  may  be  eligible  to  receive 
VOCA  funding,  tliere  are  limitations  on 
the  use  of  VOC^  victim  assistance  grant 
funds  by  these  organizations.  For 
example.  VOCA  funds  cannot  be  used 
for  an  activity  mandated  by  Slate 
legislation  for  which  Slate  or  local  funds 
are  not  available.  However.  VOCA  funds 
can  e.Kte.nd  or  enhance  the  legislatively 
mandated  activities. 

Note;  In  situations  where  a  service  is 
mandated  by  law  but  funds  have  not  been 
appropriated.  State  grantees  are  cautinned  to 
closely  review  using  VCXILA  funds  to  support 
such  activities.  States  may  use  VOCA  funds 
to  support  an  unfunded  legislative  mandate 
for  a  limited  ti.tie.  if  the  State  l)elieves  that 
such  support  is  essential  to  meeting  the 
needs  of  crime  victims. 

In  addition  to  victim  services 
organizations,  whose  sole  mission  is  to 
serve  crime  victims,  many  other  public 
and  nonprofit  organizations  that  offer 
sen'ices  to  crime  victims  may  be  eligible 
to  receive  VOCA  victim  assistance  grant 
funds.  These  organizations  include,  but 
are  not  limited  to,  the  following: 

1.  Criminal  justice  agencies  such  as 
law  enforcement  organizations, 
prosecutor  offices,  courts,  probation  and 
parole  authorities.  However,  these 
organizations  may  only  use  VOCA  funds 
for  services  that  exceed  the  boundaries 
of  their  mandate.  For  example,  a  police 
department  cannot  use  VOCA  victim 
assistance  funds  to  hire  law 
enforcement  personnel  for  activities  that 
a  sworn  law  enforcement  officer  would 
be  expected  to  provide  in  the  normal 
course  of  his/her  duties,  such  as  crime 
scene  intervention,  questioning  of 


victims  and  witnesses,  investigation  of 
the  crime,  and  follow-on  activities. 

2.  State  and  local  public  agencies 
charged  with,  for  example,  providing 
child  and  adult  protective  services  or 
mental  health  services.  Because  rules 
and  laws  governing  each  jurisdiction 
differ.  OVC  encourages  each  State  to 
closely  review  requests  for  VOCA 
funding  by  social  services  and  public 
mental  health  organizations  to  ensure 
supplantaticn  does  not  occur. 

3.  Religious-affiliated  organizations. 
Religious  organizations  that  receive 
VOCA  funds  must  ensure  that  (1) 
ser\'ices  are  offered  to  all  crime  victims 
without  regard  to  religious  \^ews:  (2)  the 
receipt  of  ser\'ices  is  not  contingent 
upon  participation  in  a  religious  activity 
or  event;  and  (3)  receipt  of  the  funds 
does  not  create  an  "excessive 
entanglement"  of  church  and  State. 

4  Other  public  and  nonprofit 
organizations  whose  primary  mission  or 
purpose  is  not  providing  services  to 
crime  victims  but  who  h^ve  a 
component  of  the  organization  that 
provides  services  to  crime  victims.  Such 
organizations  may  include  state 
grantees,  mental  health  centers, 
hospitals,  legal  services  agencies, 
coalitions,  etc.  These  organizations  must 
meet  the  same  eligibility  criteria  as  all 
other  subrecipients. 

5.  State  crime  victim  compensation 
agencies.  Compensation  programs  that 
provide  direct  services  such  as  group 
treatment,  therapy  and  counseling,  court 
accompaniment,  shelter,  etc.  may 
receive  VOCA  funds.  These  services 
extend  far  beyond  information/referral 
counseling  regarding  compensation 
benefits,  and  assistance  with  filing  for 
compensation  benefits. 

Note:  Because  State  compensation 
programs  do  not  generally  provide  the  type 
of  direct  sen-ices  envisioned  by  the  VOCA 
victim  assistance  grant  program  and  the 
Program  Guidelines.  State  grantees  are 
encouraged  to  discuss  with  OVC  any 
proposed  award  of  VOCA  victim  assistance 
funds  to  a  compensation  program  prior  to 
making  a  final  funding  decision. 

6.  Hospitals  and  emergency  medical 
facilities.  Such  organizations  must  offer 
counseling,  support  groups,  and  other 
tvpes  of  victim  services.  Additionally. 
States  may  award  VOCA  funds  to  a 
medical  facility  for  the  purpose  of 
performing  forensic  examinations  on 
sexual  assault  victims  if  (1)  the 
examination  meets  the  standards 
established  by  the  State,  local 
prosecutor's  office,  or  State-wide  sexual 
assault  coalition;  and  [2]  appropriate 
crisis  counseling  and/or  other  types  of 
victim  services  are  offered  to  the  victim 
in  conjunction  with  the  examination. 


D.  Ineligible  Recipients  of  VOCA  Funds 

Some  public  and  nonprofit 
organizations  that  offer  services  to  crime 
victims  are  not  eligible  to  receive  State 
VOCA  victim  assistance  funding.  These 
organizations  include,  but  are  not 
limited  to.  the  following: 

1.  Federal  agencies,  including  U.S. 
Attorneys  Offices,  are  not  eligible  to 
receive  VOCA  funds.  Receipt  of  VOCA 
funds  would  con.stitute  an  augmentation 
of  the  Federal  budget  with  money 
intended  for  State  agencies.  However, 
private  nonprofit  organizations  that 
operate  on  Federal  land  may  be  eligible 
subrecipients  of  VtXlA  victim  assistance 
grant  funds. 

2.  In-patient  treatment  facilities  that 
are  designed  to  provide  treatment  to 
individuals  with  drug,  alcohol,  and/or 
mental  health-related  conditions  are  not 
eligible  to  receive  VOCA  victim 
assistance  grant  funds.  In-patient 
facilities  are  not  open  and  accessible  to 
the  general  public  and,  therefore,  do  not 
meet  the  criteria  for  a  victim  services 
organization  as  intended  by  VOCA  and 
these  Program  Guidelines. 

E.  Senicps.  Activities,  and  Costs 

Throughout  the  legislative  history  of 
\'OCA.  Congress  has  provided  guidance 
on  the  types  of  direct  services  intended 
by  this  Act.  These  include  those 
services  which  respond  to  the 
immediate  needs  of  crime  victims,  so 
that  the  severity  of  the  psychological 
trauma  is  reduced;  assist  the  victim  in 
participating  in  the  criminal  justice 
process;  and  help  restore  the  victim's 
sense  of  dignity,  self  esteem,  and  coping 
mechanisms.  Likewise,  costs  that  are 
necessary  and  essential  to  providing 
these  direct  senices  may  be  supported 
with  VOCA  victim  assistance  grant 
funds. 

1.  Allowable  Direct  Services. 
Activities,  and  Costs.  The  following  is  a 
non-exhaustive  listing  of  services, 
activities,  and  costs  that  are  considered 
to  be  eligible  for  support  with  VOCA 
victim  assistance  grant  funds  within  a 
subrecipient's  organization: 

a.  Those  services  which  immediately 
respond  to  the  emotional  and  phvsical 
needs  (excluding  medical  care)  of  crime 
victims  such  as  crisis  intervention; 
accompaniment  to  hospitals  for  medical 
examinations;  hotline  counseling; 
emergency  food,  clothing, 
transportation,  and  shelter;  emergency 
legal  assistance  such  as  filing  restraining 
orders;  and  other  emergency  services 
that  are  intended  to  restore  the  victims' 
sense  of  dignity,  self  esteem,  and  coping 
mechanisms. 

b.  Those  services  and  activities  that 
assist  the  primary  and  secondary 
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victims  of  crime  in  understanding  the 
dynamics  of  victimization  and  in 
stabilizing  their  Uves  after  a 
victimization  sucJi  as  counseling,  group 
treatment,  and  therapy. 

c.  Services  that  are  directed  to  the 
needs  of  the  victim  within  the  criminal 
justice  system  but  not,  primarily,  to  the 
needs  of  the  criminal  justice  system. 
These  services  may  include  criminal 
justice  advocacy,  accompaniment  to  law 
enforcement  offices,  transportation  to 
court,  child  care  while  in  court,  trial 
notification  and  case  disposition 
information,  restitution  advocacy, 
assistance  with  victim  impact 
statements,  and  parole  notification. 

d.  Services  which  offer  an  immediate 
measure  of  safety  to  crime  victims  such 
as  preventing  the  reburgiarization  by 
boarding-up  windows,  replacing  or 
repairing  locks,  etc. 

e.  Forensic  examinations  for  sexual 
assault  victims  only  to  the  extent  that 
other  funding  sources  (such  as  State 
compensation  or  private  insurance  or 
public  benefits)  are  unavailable  or 
insufficient. 

Note:  Stale  grantees  should  establish 
controls  for  using  VOCA  victim  assistance 
funds  to  pay  for  forensic  examinations  in 
sexual  assault  cases.  The  controls  should 
require  VOCA  subrecipients  to  investigate  to 
what  extent  other  resources  are  available  to 
pay  for  the  examinations;  what  other  direct 
services  will  be  offered  in  conjunction  with 
the  examination;  and  if  the  examination 
meets  the  evidentiary  standards  established 
by  the  State,  local  prosecutor's  office,  or 
State-wide  coalition.  VCXIA  funds  cannot  be 
used  to  pay  for  those  forensic  examinations 
that  do  not  conform  to  one  of  these 
standards. 

f.  Costs  that  are  necessary  and 
essential  to  providing  direct  services 
such  as  pro-rated  costs  of  rent, 
telephone  ser,  ice,  transportation  costs 
for  victims  to  receive  services  or 
participate  in  the  criminal  justice 
system,  and  local  travel  expenses  for 
direct  service  providers. 

g.  Ser\  ices  which  assist  crime  victims 
with  managing  practical  problems 
creiiled  by  the  victimization  such  as 
acting  on  behalf  of  the  victim  vis-a-vis 
other  service  providers,  creditors,  or 
employers;  assisting  the  victim  to 
recover  property  that  is  retained  as 
evidence;  assisting  in  filing  for 
compensation  benefits;  helping  to  apply 
for  public  assistance;  managing  the 
overall  service  and  informational  needs 
on  behalf  of  the  crime  victim  until  such 
time  that  the  victim  can  assume  these 
responsibilities;  etc. 

h.  Costs  that  are  directly  related  to 
providing  direct  services  through  staff. 
Such  costs  may  consist  of  the  following: 
Advertising  costs  associated  with 


recruiting  VOCA-funded  personnel; 
training  costs  for  paid  and  volunteer 
staff;  salaries  and  fringe  benefits,  to 
include  malpractice  insurance  for 
professional  direct  service  providers 
who  are  subject  to  civil  actions. 

i.  Meetings  and  panels  where  crime 
victims  are  able  to  confront  perpetrators, 
if  they  are  requested  by  the  victim  and 
if  they  offer  therapeutic  value  to  crime 
victims.  At  times,  such  meetings  and 
panels  can  provide  victims  with  an 
opportunity  to  tell  and  retell  one's  story, 
put  feelings  and  experiences  into  words, 
and  enable  victims  to  move  forward 
with  their  lives. 

States  that  plan  to  fund  this  type  of 
service  should  closely  review  the 
criteria  for,  and  the  standards  governing, 
the  service  to  be  provided.  At  a 
minimum,  the  following  should  be 
considered;  (1)  The  benefit  or 
therapeutic  value  to  the  victim,  (2)  the 
type  of  crimes  and  subsequent  victims 
that  will  benefit  from  the  service,  (3)  the 
number  of  victims  wishing  to 
participate,  (4)  the  provision  of 
appropriate  support  and 
accompaniment  for  the  victim,  (5) 
appropriate  "debriefing"  opportunities 
for  the  victim  after  the  meeting  or  panel. 
(6)  the  credentials  of  the  facilitators,  (7) 
the  other  needs  of  individual  crime 
victims,  and  (8)  the  opportunity  for  a 
crime  victim  to  withdraw  from  the 
process  at  any  time  without  negative 
feelings  or  penalty.  States  are 
encouraged  to  discuss  proposals  with 
OVC  prior  to  awarding  VOCA  hinds  for 
this  type  of  activity. 

Note:  Victim-Offender  mediation  services 
in  which  the  mediation  serves  to  replace 
criminal  justice  proceedings  cannot  be 
supported  with  VOCA  victim  assistance 
funds. 

2.  Other  Related  Allowable  Services, 
Activities,  and  Costs.  The  services, 
activities,  and  costs  discussed  under 
this  section  are  not  generally  considered 
'  direct  crime  victim  services.  For 
example,  staff  training  is  often  a 
necessary  and  essential  activity  to 
ensure  that  quality  direct  services  are 
provided;  however,  it  is  not  a  direct 
services.  Other  costs  described  in  this 
section  may,  also,  be  tied  to  direct 
services,  although  in  a  more  remote 
way.  Before  these  costs  can  be 
supported  with  VOCA  funds,  the  State 
and  subrecipient  must  agree  that  direct 
services  to  crime  victims  cannot  be 
offered  without  support  for  these 
expenses,  that  the  subrecipient  has  no 
other  source  of  support  for  them,  and 
that  only  limited  amounts  of  VOCA 
funds  will  be  used  for  these  purposes. 
The  following  list  provides  examples  of 
such  items; 


a.  Skills  training  for  staff.  VOC^ 
funds  designated  for  training  are  to  be 
used  exclusively  for  developing  the 
skills  of  direct  service  providers  (paid 
and  volunteer)  so  that  they  are  better 
able  to  offer  quality  services  to  crime 
victims.  An  example  of  skills 
development  is  training  focused  on  how- 
to  respond  to  a  victim  in  crisis.  This 
type  of  training  differs  significantly 
from  being  apprised  of  legislative 
updates  or  recent  research  findings 
regarding  victims  of  crime. 

VOCA  funds  can  be  used  for  training 
direct  service  providers  within  the 
subrecipient's  organization,  who  are  not 
supported  with  VOCA  funds;  however, 
priority  should  be  given  to  the 
individuals  supported  with  VOCA 
funds. 

VOCA  funds  can  purchase  materials 
such  as  books,  training  manuals,  and 
videos  for  direct  service  providers, 
within  the  VOCA-funded  organization, 
and  can  support  the  costs  of  a  trainer  for 
in-service  staff  development.  Although 
VOCA  cannot  support  training 
individuals  in  oLher  organizations,  other 
staff  from  other  organizations  can  be 
invited  to  attend  training  activities  that 
are  held  for  the  subrecipient's  staff,  if  no 
additional  costs  will  be  incurred  by  the 
VOCA-funded  project. 

VOCA  funds  can  support  costs 
associated  with  attendance  at  training 
activities  held  on  a  State-wide  basis  or 
within  a  similar  geographic  area,  such 
as  travel,  meals,  lodging,  and 
registration  fees.  This  limitation 
encourages  State  grantees  and 
subrecipients  to  first  look  for  available 
training  within  their  immediate 
geographical  area,  as  travel  costs  will  be 
minimal.  However,  when  needed 
training  opportunities  are  unavailable 
within  the  immediate  geographical  area, 
State  grantees  may  authorize  the  u.se  of 
VOCA  funds  to  support  needed  training 
outside  of  this  geographical  limitation. 

VOCA  funds  cannot  be  u.sed  to 
support  attendance  at  local,  regional,  or 
national-level  conferences  that  do  not 
focus  on  skills  development  for  direct 
service  providers  but  focus,  instead, 
upon  national  issues,  networking, 
legislative  updates,  presentation  of 
research  papers,  etc.  nor  can  VOCA 
hinds  support  management  and 
administrative  training  for  executive 
directors,  board  members,  and  other 
individuals  that  do  not  provide  direct 
services. 

b.  Equipment  and  furniture  that  the 
State  determines  is  necessary  and 
essential  to  providing  or  enhancing 
direct  services  to  crime  victims,  as 
demon.strated  by  the  VOCA 
subrecipient. 


Federal  Register  /  Vol.  59,  No.  47  /  Thursday.  March  10.  1994  /  Notices  11321 


Note:  VOCA  funds  cannot  support  the 
entire  cost  of  equipment  that  is  not  used 
exclusively  for  victim-related  activities  but 
can  support  a  prorated  share.  Additionally, 
subrecipients  cannot  use  VOCA  funds  to 
purchase  equipment  for  another  organization 
or  individual  to  perform  a  victim-related 
service. 

Examples  of  allowable  costs  may 
include  beepers;  typewTiters  and  word 
processors;  video-tape  cameras  and 
players  for  interviewing  children;  two- 
way  mirrors;  and  equipment  and 
furniture  for  shelters,  work  spaces, 
victim  waiting  rooms,  and  children's 
play  areas. 

At  times,  computers  may  increase  a 
subrecipient's  ability  to  reach  and  serve 
crime  victims.  In  such  cases.  V'CXDA 
subrecipients  must  describe  to  the  State 
how  the  computer  equipment  will 
enhance  services  to  crime  victims;  how 
it  will  be  integrated  into  and/or  enhance 
the  subrecipient's  current  system;  the 
cost  of  installation;  the  cost  of  training 
staff  to  use  the  computer  equipment;  the 
on-going  operational  costs,  such  as 
maintenance  agreements,  supplies;  how 
these  additional  costs  will  be  supported; 
etc. 

States  who  authorize  equipment  to  be 
purchased  with  VOCA  funds  must 
establish  policies  and  procedures  on  the 
acquisition  as  well  as  the  disbursement 
of  the  equipment,  when  the  subrecipient 
no  longer  receives  a  VCXIA  grant.  (See 
M7100.1D).  Additionally,  at  a 
minimum,  property  records  must  be 
maintained,  which  contain  the 
following:  A  description  of  the  property 
and  a  serial  number  or  other  identifying 
number;  who  holds  title;  the  acquisition 
date,  the  cost  and  the  percentage  of 
VOCA  funds  supporting  purchase:  the 
location,  use,  and  condition  of  the 
property;  and  any  ultimate  disposition 
data,  including  the  date  of  disposal  and 
sale  price. 

c.  Contracts  for  professional  services. 
VOCA  funds  can  only  support  limited 
use  of  contract  services.  Subrecipients 
are  prohibited  from  using  a  majority  or 
their  entire  award  for  contracted 
services  that  have  administrative, 
overhead,  and  other  indirect  costs 
included  in  the  hourly  or  daily  rate. 

VOCA  grant  funds  are  to  be  used 
within  the  subrecipient's  organization. 
It  was  not  intended  that  the  VOCA 
subrecipients  serve  as  contractors  of 
serv  ices.  However,  at  times,  it  may  be 
necessary  for  VOCA  subrecipients  to 
contract  for  specialized  services  such  as 
when  there  is  an  infrequent  need  for  a 
specialized  victim  service.  In  such 
situations,  subrecipient  organizations 
may  find  that  it  is  not  cost-effective  to 
employ  an  individual  with  the  skills  to 
perform  the  needed  service,  either  on  a 


part-  or  full-time  basis.  Additionally, 
there  may  be  emergency  situations 
requiring  victim  services  that  are 
beyond  the  scope  of  the  VOCA 
subrecipient  organization.  Examples 
include  the  following:  An  attorney's  fee 
for  securing  an  emergency  temporary 
retraining  order;  a  physician's  fee  for 
conducting  an  forensic  examination  on 
a  sexual  assault  victim  only  to  the 
extent  that  other  funding  sources  are 
unavailable  or  insufficient;  emergency 
psychological  or  psychiatric  services; 
etc. 

Note:  VOCA  funds  cannot  be  used  to  pay 
for  legal  costs  or  legal  representation  for 
divorces,  child  custody  or  visitation  rights 
litigation,  etc..  for  victims  of  spousal  or  child 
abuse 

d.  Operating  costs  directly  related  to 
serving  crime  victims  are  allowable, 
such  office  supplies;  equipment  use 
fees,  when  supported  by  usage  logs; 
printing,  photocopying,  and  postage; 
brochures  which  describe  available 
senices:  books  and  other  victim-related 
materials;  etc.  VOCA  funds  may  support 
administrative  time  to  complete  VOC.^- 
required  time  and  attendance  sheets  and 
programmatic  documentation,  reports, 
and  statistics;  administrative  time  to 
maintain  crime  victims'  records;  pro- 
rated share  of  audit  costs;  etc. 

e.  Supervision  of  direct  service 
providers  only  to  the  extent  that  the 
State  grantee  believes  that  such 
supervision  is  necessary  and  essential  to 
providing  direct  services  to  crime 
victims.  For  example,  a  State  grantee 
may  believe  that  using  VOCA  funds  to 
support  a  volunteer  coordinator  position 
that  is  responsible  for  recruiting, 
screening,  training,  supervising,  and 
maintaining  volunteers  is  necessary  and 
essential  as  well  as  being  a  cost-effective 
way  of  serving  more  crime  victims. 

f.  Repair  and/or  replacement  of  an 
essential  item  of  a  victim  service  that 
contributes  to  maintaining  a  healthy 
and/or  safe  environment,  such  as  a 
furnace  in  a  shelter.  State  grantees  are 
cautioned  to  scrutinize  each  request  for 
expending  VOCA  funds  for  such 
purposes  to  ensure  the  following:  (1) 
that  the  building  is  owned  by  the 
subrecipient  organization  and  not 
rented/leased.  (2)  all  other  sources  of 
funding  have  been  exhausted,  (3)  there 
is  no  available  option  for  providing  the 
service  in  another  location,  (4)  that  the 
cost  of  the  repair  or  replacement  is 
reasonable  considering  the  value  of  the 
building,  and  (5)  the  cost  of  the  repair 
or  replacement  is  pro-rated  among  all 
sources  of  income.  States  are 
encouraged  to  discuss  individual 
requests  for  substantial  repairs  of 
essential  service  components  with  OVC. 


g.  Activities  and  costs  related  to 
describing  the  services  available  to 
crime  victims  within  the  community 
such  as  presentations,  brochures, 
newspaper  articles,  etc. 

3.  Unallowable  Services,  Activities, 
and  Costs.  The  following  services, 
activities,  and  costs,  although  not 
exhaustive,  cannot  be  supported  with 
VOCA  victim  assistance  grant  funds: 

a.  Crime  prevention  activities  and 
other  activities  intended  to  educate  the 
community  on  the  prevention  of  crime 
and  to  raise  the  public's  consciousness 
regarding  crime. 

b.  Lobbying  and  administrative 
advocacy  for  victim  legislation  or 
administrative  reform,  whether 
conducted  directly  or  indirectly. 

c.  Perpetrator  rehabilitation  and 
counseling.  Subrecipients  cannot 
knowingly  use  VOCA  funds  to  offer 
rehabilitative  services  to  offenders. 
Likewise.  VOCA  funds  cannot  support 
services  to  incarcerated  individuals, 
even  when  the  service  pertains  to  the 
victimization  of  that  individual. 

d.  Needs  assessments,  surveys, 
evaluations,  studies,  and  research  efforts 
conducted  by  individuals, 
organizations,  task  forces,  special 
commissions,  etc.  which  study  and/or 
research  a  particular  crime  victim  issue, 

e.  Activities  that  are  directed  at 
prosecuting  an  offender  and/or 
improving  the  criminal  justice  system's 
effectiveness  and  efficiency  such  as 
witness  notification  and  management 
activities;  expert  testimony  at  a  trial; 
victim/witness  expenses  such  as  travel 
to  testify  in  court  and  subsequent 
lodging  and  meal  expenses;  victim 
protection  costs;  etc.,  which  are 
considered  part  of  the  criminal  justice 
agency's  responsibility. 

f.  Fundraising  activities. 

g.  Indirect  organizational  costs  such 
as  liability  insurance  on  buildings  and 
vehicles;  capital  improvements;  security 
guards  and  body  guards;  property  losses 
and  expenses;  real  estate  purchases; 
mortgage  payments;  construction  costs; 
etc. 

h.  Use  of  assistance  funds  for 
reimbursing  crime  victims  for  expenses 
incurred  as  a  result  of  a  crime  or  to 
supplement  crime  victim  compensation 
awards  to  victims  of  crime  for  such 
costs  as  funeral  expenses,  lost  wages, 
medical  bills,  etc. 

i.  Vehicles,  purchased  or  leased.  Slate 
grantees  who  believe  that  crime  victims 
will  not  be  able  to  receive  services 
without  VOCA  support  for  a  vehicle  are 
urged  to  discuss  the  situation  with  OVC. 
Unless  OVC  gives  prior  approval  to  use 
VOCA  to  support  a  vehicle,  such  an 
expense  is  unallowable. 


j.  Nursing  home  care,  home  health- 
care costs,  in-patient  trealmwit  costs, 
hospita]  care,  and  other  types  of 
emerj^enry  and  non-emergency  medical 
and/or  dental  treatment.  VOCA  victiai 
assistance  grant  hinds  cannot  support 
medical  costs  regardless  of  whether  they 
are  a  result  of  3  victimizaticn  or  not. 
EXCEPTION:  SeePrceram 
Rfquirsments,  E.  A' loA-abie  Direct 
Senicps.  Actnities,  rnd  Costs.  I.e., 
regarding  forensic  exsiTiinations  for 
sexual  assault  vjct.ms. 

k.  Relocation  exppT:se<i  sucn  as 
moving  expenses,  security  depcsi's  on 
housing,  ongoing  rvnt.  mcrtpa^e 
payments;  However.  VOC^  inr.c's  may 
be  used  to  support  stafTtinie  m  locating 
resources  to  assist  victims  with  these 
expenses 

I.  Profeesiona!  dues  and  memberships 
in  the  name  of  a  sf^ecinr.  indi-.  irtual. 
However.  VOCA  Kinds  nicy  pur-hase 
organizational  rr-emr^rships.  or  a 
membersriip.  for  exaiTipie.  ir.  the  name 
of  the  ■  Executive  Director,"  if  such 
membership  will  cfTer  n»ed»'d.  timely, 
and  relevant  information  en  virtjrn 
services  and  issues  &,i'.'  ass.st  d  -ect 
service  providers  t3  provide  lY.aisty 
services. 

m.  Salaries,  fnes.  aid  reimbi:rsi»ble 
expenses  associated  wiih 
administrators,  board  menil«ers. 
fc-xecutive  directors  consuitan'.s, 
coordinators,  and  otner  individuals 
unless,  and  to  the  event  thst  these 
expenses  are  incurred  while  pr3\iding 
direct  services  to  cr-.-ne  vj.-tims. 

n.  Development  of  pratocok, 
interagency  agreer-.euts.  and  other 
working  agreen>en?s  that  benefit  dime 
vidims,  in  general.  tL-oughout  the 
ccmmunity.  These  ac*iviti9s  are 
considered  example  of  the  types  of 
activities  that  organifitions  undertake 
as  part  of  their  role  as  a  victini  services 
organization,  which  in  turn  qu2)if:es 
them  as  an  eligible  VOCA  subrecipient. 
As  such.  VOCA  fund^  cannot  be  used  to 
support  these  activities 

o.  The  costs  of  sending  ir.di\-id;>el 
crime  \  i(  tins  to  conferences.  The 
purpose  (.if  (he  VOCA  victim  assistance 
grant  program  is  to  maxirr,iz.e  the  impact 
of  the  Hmited  VOCA  funds  by 
expanding  the  number  of  direct  se.-\'ice 
providers  available  to  offs'  sendees. 
VOC-A  funds  are  insufficient  to  support 
individual  crime  victims'  n*«ds  and 
cannot  he  used  for  this  purpose 

p.  Attendance  at  national- level 
conferences  and  svmposia  that  have  as 
a  primary  focus  discussions  and 
presentations  on  national  issues, 
networking,  sharing  ideas,  presenting 
research  findings,  etc..  even  when  held 
in  a  subrecipieirt's  community. 
Conferences  that  focus  on  skills 


development  components  that  enable 
ser\ice  providers  to  offer  quality 
services  to  crime  victims  may  be 
allowable.  (See  previous  guidance 
located  at  Program  Requirements,  £. 
Services,  Activities  and  Costs,  i.a.) 

q.  Development  of  L-ainiag  manuals 
and /or  extensive  training  materials. 
Viable  crime  victim  organizations  that 
receive  VOCA  funds  should,  prior  to 
receJvLng  a  VOCA  grant,  offer  training 
and  materials  for  their  staff. 

F.  Progrcw  Reporting  Hequirempnts 

States  will  be  required  to  adhere  to  ell 
reporting  requirements  and  limes  for 
submitting  the  required  repors.  as 
indicated  belcw.  Failure  to  do  so  may 
resuh  in  a  hold  being  placed  en  the 
drawdown  of  the  current  year's  fiends,  a 
hold  being  placed  on  processing  the 
next  year's  grant  awand.  or  can  resuh  in 
the  susnension  or  termineiion  of  a  grarrt. 

1.  Sutjg-ant  Award  Reports.  States  are 
required  to  submit  to  OVC.  withir^  30 
days  of  making  the  subaward,  Subgrant 
Award  Report  information  for  eacij 
subrecipient  of  VOC*  victim  essista.ice 
grant  funds.  Subgrant  Award  Report 
information  is  to  be  submitted  to  OVC 
via  the  automated  subgrant  diaJ-in 
system,  whenever  possible.  When  not 
possible,  State  grantees  must  complete 
and  submit  the  Subgrant  .Award  Report 
form,  OfP  739a/2A,'foT  each  VOCA 
subrecipient. 

If  the  Sufjgrant  Award  Report 
information  changes  by  the  end  of  the 
grant  period.  Spates  must  inform  OVC  ol 
the  changes,  eitbesr  by  revising  the 
information  via  the  automated  subgrant 
subdia!  system,  by  completing  and 
submitting  to  OVC  a  revised  Subgrant 
Award  Report  fo'-ni,  or  by  making 
notations  on  the  State- wide  database 
report  a.r.d  submitting  it  to  OVC  The 
total  of  a'!  Subgrant  Award  Reporto 
submitted  by  the  State  must  agree  with 
the  Finel  Financial  Status  Report  {2B9A) 
that  is  submitted  at  the  end  cf  the  grant 
period. 

A  Subgrant  Awa-'d  Repor*  is  rrsquired 
for  eacii  organization  tna!  r^(  n-ives 
VOCA  funds  and  uses  the  iuncis  for 
employee  saJari*"..  fringe,  supplies,  rent, 
etc.  This  requ!ren)ent  applies  regardless 
of  whether  the  tnedianism  by  which  the 
State  awards  VOCA  hiadt  to  a 
subrecipient  is  called  a  grant,  contract, 
or  subgrant  and  rega-tiSess  of  the  type  of 
organization  (public  or  nor.prof:;)  that 
receives  the  funds. 

Subgrant  Award  Reports  are  not  tc  be 
completed  for  organizations  that  serve 
only  as  conduits  for  distributing  VOCA 
funds  or  for  organizations  thai  provide 
limited,  emergency  services,  on  aa 
hourly  rate,  through  VOCA  su-brecipient 
organizations.  .AJJ  senices  and  acthities 


purchased  on  an  hourly  rate  with  \tXlA 
funds  are  to  he  included  in  the 
subrecipient 's  Subgrant  Award  Report. 
2.  Perfonr.ance  Report.  Each  State  is 
required  to  submit  specific  end-of-grant 
data  on  the  OVC-prm-ided  Performance 
Report,  form  No.  OJP  7390/4,  no  lalar 
than  90  days  after  each  VOCA  viaim 
ass!.stance  grant  ends. 

G.  Additional  Program  Raquirentfv;t!, 

1.  Ovil  Rights — ^Prohibition  of 
Discrimination  for  Recipients  of  Federal 
Funds.  No  person  in  any  State  shall,  on 
the  grounds  of  race,  color,  religion, 
national  origin,  sex,  or  disability  hn 
excluded  from  participation  rn.  be 
denied  the  benefits  cf,  be  subjected  to 
discrimination  undar.  or  denied 
employment  in  connection  with  any 
program  or  activity  Teceiving  Federal 
financial  assistance,  pursuant  to  the 
following  statutes  and  regulations: 
Section  809(c).  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  as 
amended.  42  U.S.C  3789d.  and 
Department  of  Justice 
Nondiscrirrunation  Regulations.  2S  CFR 
part  42.  Subparts  C,  D,  E,  End  G;  Title 
VI  of  the  Qvil  Rights  Act  of  1964,  as 
amended,  42  U.S.C  2D00a,  et  seq.; 
Section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended,  29  U.S.C.  794; 
Subtitle  A,  Title  IT  of  the  Americans 
with  Disabihties  Act  of  1990,  42  U.S.C. 
12101,  et  seq.  and  Department  cf  lustjce 
regulations  on  disability  discrimination, 
28  CFR  Fart  35  end  Part  39;  Title  LX  of 
the  Ekiucation  Amendments  cf  19"2.  as 
amended.  20  U.S.C.  1681-1683:  and  th? 
Age  Discrimination  Act  of  1975.  as 
aimnded.  42  U.S.C  6101.  et  seq. 

2  Corfidentiali'y  of  Research 
Information  Except  as  otherwise 
provided  by  Federal  iew,  nc  recip;er.*.  c>l 
monies  under  VtXlA  shall  u?*  or  rv.e&J 
any  research  or  statistical  information 
furnished  under  this  program  by  anv 
person,  and  identif>able  to  any  spt>c"ific 
private  person  fcr  any  purpose  other 
than  the  purpose  for  which  such 
information  was  obtained,  in 
accordance  u-iih  VOCA.  Such 
information,  and  any  copy  cf  such 
information,  shai!  be  immune  fror-  }.^,>l 
process  and  shn^l  not,  without  the 
consent  of  the  person fumishrng  suih 
in  forme' ioi;,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suiJ, 
or  other  judicial,  legislative,  or 
administrative  proceeding.  |See  Section 
1407|d)  oT  VOCA,  codified  al  42  U.S  C 
10604.) 

This  provision  is  intended,  among 
other  things,  to  assume  the 
confidentiality  of  mfomiaticn  provided 
by  crinrie  %  icfims  to  counst-iors  working 
for  victim  services  programs  receiving 
\'OCA  funds.  Whatever  the  scope  of 
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application  given  this  provision,  it  is 
clear  that  there  is  nothing  in  VOCA  or 
its  legislative  history  to  indicate  that 
Congress  intended  to  override  or  repeal, 
in  effect,  a  State's  existing  law 
governing  the  disclosure  of  information, 
which  is  supportive  of  VOCA's 
fundamental  goal  of  helping  crime 
victims.  For  example,  this  provision 
would  not  act  to  override  or  repeal,  in 
effect,  a  State's  existing  law  pertaining 
to  the  mandatory  reporting  of  suspected 
child  abuse.  See  Pennhurst  State  School 
and  Hospital  v.  Halderman.  et  al.,  451 
U.S.  1  (1981).  Furthermore,  this 
confidentiality  provision  should  not  be 
interpreted  to  thwart  the  legitimate 
informational  needs  of  public  agencies. 
For  example,  this  provision  does  not 
prohibit  a  domestic  violence  shelter 
from  acknowledging,  in  response  to  an 
inquiry  by  a  law  enforcement  agency 
conducting  a  missing  person 
investigation,  that  the  person  is  safe  in 
the  shelter.  Similarly,  this  provision 
does  not  prohibit  access  to  a  victim 
service  project  by  a  Federal  or  State 
agency  seeking  to  determine  whether 
Federal  and  State  funds  are  being 
utilized  in  accordance  with  funding 
agreements. 

Financial  Requirements 

State  grantees  and  subrecipients  of 
VOCA  victim  assistance  funds  shall 
adhere  to  the  financial  and 
administrative  provisions  set  forth  in 
the  OJP  "Financial  and  Administrative 
Guide  for  Grants",  M7100.1D  (effective 
edition).  The  following  describes  the 
audit  requirements  for  State  grantees 
and  subrecipients.  the  completion  and 
submission  of  Financial  Status  Reports, 
and  actions  that  result  in  termination  of 
advanced  funding. 

A.  Audit  Responsibilities  for  State 
Grantees 

Pursuant  to  OMB  Circular  A-128 
(Audits  of  State  or  Local  Governments), 
grantees  that  receive  SIOO.OOO  or  more 
in  Federal  financial  assistance  in  any 
fiscal  year  must  have  a  single  audit  for 
that  vear.  State  governments  receiving  at 
least' S25. 000.  but  less  than  $100,000,  in 
a  fiscal  year  have  the  option  of 
performing  a  single  audit  or  an  audit  of 
the  Federal  program,  as  required  by  the 
applicable  Federal  laws  and  regulations. 
State  and  lo<;.al  governments  receiving 
less  than  $25,000  in  any  fiscal  year  are 
exempt  from  audit  requirements. 

B.  Audit  Responsibilities  for 
SubnKipients 

Pursuant  to  OMB  Circular  A-128 
(.Audits  of  State  or  Local  Governments), 
local  governments  that  receive  $100,000 
or  more  in  Federal  financial  assistance 


in  any  fiscal  year  shall  have  a  single 
audit  for  that  year.  Local  governments 
receiving  at  least  $25,000,  but  less  than 
$100,000,  in  a  fiscal  year  have  the 
option  of  performing  a  single  audit  or  an 
audit  of  the  Federal  program,  as 
required  by  the  applicable  Federal  laws 
and  regulations.  Local  governments 
receiving  less  than  $25,000  in  any  fiscal 
year  are  exempt  from  audit 
requirements. 

Institutions  of  higher  education  and 
other  nonprofit  organizations  that 
receive  $100,000  or  more  a  year  in 
Federal  financial  assistance  shall  have 
an  audit  made  in  accordance  with  OMB 
Circular  A-133.  Organizations  and 
institutions  that  receive  at  least  $25,000, 
but  less  than  $100,000,  in  a  fiscal  year 
shall  have  an  audit  made  in  accordance 
with  OMB  Circular  A-133  or  an  audit  of 
the  Federal  program.  Institutions  and 
organizations  receiving  less  than 
$25,000  in  any  fiscal  year  are  exempt 
from  audit  requirements. 

C.  Financial  Status  Report  for  State 
Grantees 

A  Financial  Status  Reports  (269A)  are 
required  from  all  State  grantees.  A 
Financial  Status  Report  shall  be 
submitted  to  the  Office  of  the 
Comptroller  for  each  calendar  quarter  in 
which  the  grant  is  active.  This  Report  is 
due  even  though  no  obligations  or 
expenditures  were  incurred.  Financial 
Status  Reports  shall  be  submitted  to  the 
Office  of  the  Comptroller,  by  the  State, 
within  45  days  after  the  end  of  each 
subsequent  calendar  quarter.  Calendar 
quarters  end  March  31,  )une  30. 
September  30,  and  December  31.  A 
Final  Financial  Status  Report  is  due  90 
days  after  the  end  of  the  VOCA  grant 
period,  no  later  than  December  31. 

D.  Termination  of  Advance  Funding  to 
State  Grantees 

li  the  State  grantee  receiving  cash 
advances  by  Letter  of  Credit  or  by  direct 
Treasury  check  demonstrates  an 
unwillingness  or  inability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  cash  advances  and 
disbursement,  OJP  may  terminate 
advance  funding  and  require  the  State  to 
finance  its  operations  with  its  own 
working  capital.  Payments  to  the  State 
will  then  be  made  by  the  direct  Treasury 
check  method,  whicii  reimburses  the 
State  for  actual  cash  disbursements. 

Monitoring 

A.  Office  of  the  Comptroller 

The  Office  of  the  Comptroller 
conducts  periodic  reviews  of  the 
financial  policies,  procedures,  and 
records  of  VOCA  grantees  and 


subrecipients.  Therefore,  upon  request. 
States  and  subrecipients  must  give 
authorized  representatives  the  right  to 
access  and  examine  all  records,  books, 
papers,  case  files,  or  documents  related 
to  the  grant  and  all  subawards. 

B.  Office  for  Victims  of  Crime 

Beginning  with  the  FFY  1991  grant 
period,  OVC  implemented  an  on-site 
monitoring  plan  in  which  each  State 
grantee  is  visited  a  minimum  of  once 
every  three  years.  While  on  site,  OVC 
personnel  will  expect  to  review  various 
documents  and  files  such  as  (1) 
financial  and  program  manuals  and 
procedures  governing  the  VOCA  grant 
program;  (2)  financial  records,  reports, 
and  audit  reports  for  the  State  grantee 
and  all  VOCA  subrecipients;  (3)  the 
State's  VOCA  application  kit, 
procedures,  and  guidelines  for 
subawarding  VOCA  funds;  and  (4)  all 
other  State  and  subrecipient  records  and 
files. 

Additionally,  OVC  will  visit  selected 
subrecipients  and  will  review  similar 
documents  such  as  (1)  financial  records, 
reports,  and  audit  reports;  (2)  policies 
and  procedures  governing  the 
organization  and  the  VOCA  funds:  (3) 
programmatic  records  of  victims' 
services;  and  (4)  timekeeping  records 
and  other  supporting  documentation  for 
costs  supported  by  VOCA  funds. 

Suspension  and  Termination  of 

Funding 

If.  after  notice  and  opportunity  for  a 
hearing.  OVC  finds  that  a  State  has 
failed  to  comply  substantially  with 
VOCA,  the  M7100.1D.  the  Final 
Program  Guidelines,  or  another 
implementing  regulation  or 
requirements.  OVC  may  suspend  or 
terminate  funding  to  the  State  and/or 
take  other  appropriate  action.  At  such 
time.  State  grantees  may  request  a 
hearing  on  the  justification  for  the 
suspension  and/or  termination  of  VOCA 
funds.  VOCA  subrecipients,  within  the 
State,  may  not  request  a  hearing  at  the 
Federal  level.  However.  VOCA 
subrecipients  who  believe  that  the  State 
has  violated  a  program  and/or  financial 
requirement  are  not  precluded  from 
bringing  the  alleged  violation(s)  to  the 
attention  of  OVC. 
Carolyn  A.  Hightower. 
Acting  Director.  Office  for  Victims  of  Crime. 
Office  of  Justice  Programs 
(PR  Doc.  94-5468  Filed  3-9-q-l;  8:45  ami 
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DEPARTMENT  Of  LABOR 
Office  of  the  Secretary 

Bureau  of  Intemationaf  Labor  Affairs 

AGENCY:  Bureau  of  International  Labor 

Affairs,  Labor. 

ACTION:  Announcoment  of  public 

hearings. 

SUMMARY:  This  document  is  an 
announcement  of  public  heanngs  to  be 
held  by  the  Department  of  Labor  for  the 
purpose  of  Rathenng  factual  information 
regarding  child  labor  practices 
throughout  the  world.  The  hearing  will 
be  held  on  Tuesday.  April  12,  1994.  at 
the  Department  of  Labor,  room  N-3437, 
bepinmn^  at  10  am.  The  h«'anng  will  be 
open  to  the  public  The  Department  of 
Labor  is  now  accepting  requests  from  all 
sectors  to  provide  oral  testimony  at  the 
hearing.  Each  person  or  organizational 
representative  selected  wiS  be  provided 
ten  minutes  for  oral  testimony.  The 
Department  is  not  able  to  provide 
financial  as.sistance  to  those  wishing  to 
travel  to  attend  the  hearing.  Those 
unabk  to  attend  the  hearing  are  invrled 
to  submit  wntlen  testimony. 

Specifically,  the  mtemational  child 
labor  study  orf  the  Bureau  of 
International  Labor  Affairs  is  seuking 
written  and  oral  testimony  concerning 
children  working  in  manufacturiixg  and 
mining  industne^  whuii  export  to  the 
United  States.  The  Department  of  Labor 
is  currently  undertaking  a 
Congressionally-mandattKl  review  to 
identify  any  foreign  industry  and  their 
host  country  that  utilize  child  labor  in 
the  export  of  manufactured  products 
from  indu.stry  or  mining  to  the  United 
States  (pursuant  to  the  1994  Department 
of  Labor  Appropriations  Bill — Pub.  L 
103-1 12).  Information  provided  at  the 
hearing  will  be  considered  by  the 
Department  of  Labor  in  preparing  its 
report  to  Congress.  Testimony  should  be 
confined  to  the  .specific  topic  of  the 
study.  The  Department's  report  is  due  to 
h-e  presented  to  Congress  by  July  15, 
1094  Individuals  or  organizatious 
interested  in  testih'ing  at  the 
international  child  labor  hearing,  please 
call  the  Child  Labor  Study  office  at  (202) 
208-6152  to  be  put  on  the  roster. 
DATES:  The  hearing  is  scheduled  for 
Tuesday.  April  12,  ir<r>4.  If  neces.sary  to 
accommodate  the  requests  recreived.  a 
second  day  of  heanngs  will  be  held  on 
Wednesday.  April  13.  Presenters  will  be 
required  to  submit  five  (5)  HTitten 
( opies  of  their  oral  testimony  to  the 
Child  Libor  Study  office  by  10  am. 
April  11  The  rwxird  will  be  kupt  open 
for  additional  wntten  tesiimonv  until 
April  la,  1994. 


ADDRESSES:  Written  testimony  should 
be  addressed  to  the  IntemBtional  Child 
Labor  Study.  Bureau  of  International 
Labor  Aifairs,  rra.  5-1308,  U.S. 
Department  of  Labor,  Washington,  DC 
20210. 

FOR  FURTMEB  INFORIumON  CONTACT: 
Sonia  A.  Rosen.  Inlemationai  Child 
Labor  Study,  Bureau  of  International 
Labor  Affairs,  room  S-1308,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  telephone:  (20Z)  20&-61S2;  fax 
(202)  219--1923. 

SUPPLEMENTARY  (NFORMATIOW:  The 
Senate  Appropriations  Committee 
report  states:  [Tjbe  Committee  notes  that 
in  many  developing  countries  children 
represent  a  substantial  portion  of  the 
work  force  and  can  be  found  in  such 
industries  as  ^ass,  metal  works,  textiles, 
mining,  and  fireworks  manufacturing. 
Accordrng  to  UNICEF  and  the 
International  Labor  Organization 
hundreds  of  millions  of  children 
worldwide  under  the  age  of  15  are 
enrployed. 

The  Committee  understands  that 
child  labor  laws  in  many  countries 
around  the  globe  are  often  not  enforced 
or  are  circumvented  by  foreign 
manufacturers.  The  Committee  also 
understands  that  many  products  made 
by  child  lat)or  are  being  imported  into 
the  United  States.  The  Committee 
believes  tliat  (1)  since  the  passage  of  the 
Fair  Labor  Standards  Act  of  1938, 
Congress'  intent  has  been  to  keep  the 
streams  of  labor  undefiled  by  the 
products  of  child  labor;  i2)  American 
consumers  do  not  want  to  pro\'ide  a 
market  for  goods  produced  by  the  sweat 
and  toil  of  children:  and  that  (3)  adult 
workers  in  the  United  States  should  not 
have  their  jobs  imperiled  by  imports 
produced  by  child  labor  in  developing 
countries.  The  Committee  also  believes, 
however,  that  more  information  is 
needed  about  the  extent  of  thn  prcbiem 
and  what  foreign  industries  are 
exporting  products  made  whole  or  in 
part  by  child  labor  to  the  United  States 

The  Committee,  therefore,  •   *   • 
directs  the  Secretary  of  Labor  to 
undertake  a  review  to  identify  any 
foreign  industry  and  their  host  country 
that  utilize  child  labor  in  the  export  of 
manufactured  produc-ts  from  industry  or 
mining  to  the  United  States.  In  making 
this  review,  the  Secretary  is  directed  to 
utilize  all  available  information, 
including  information  made  available 
by  the  International  Labor  Organization 
and  human  rights  organizations.  The 
Secretary  is  directed  to  report  his 
findings  to  the  Committee  no  later  than 
lulv  15.  1994. 

All  written  or  oral  comments 
submitted  pursuant  to  the  public 


hearing  will  be  made  part  of  the  record 
of  review  referred  to  above  and  will  be 
available  for  public  inspection. 

Signed  at  Washiagtoa,  DC  this  2d  Azy  of 
March,  1994. 

Jack  Otem, 

Dfputy-  Under  Stxwtary  for  Intamationai 
Affairs. 

jFP  Doc  94-5h24  Filed  3-9-94.  6  45  ami 
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Employment  and  Training 
Administration 

Investigations  Regarding  Certilica^ons 
of  EligibiUty  to  Appiy  fof  Workar 
Adjustment  Assistance 

Petitions  have  been  filed  with  die 
Secretary  of  Labor  under  section  221<a) 
of  the  Trade  Act  of  1974  ("the  Act")  aiid 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  pethions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Emplovment 
and  Training  Adnunistration.  has 
in.stituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  D, 
Chapter  2.  of  the  Art.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  21.  1954. 

Interested  persons  are  invited  to 
submit  MTirten  comments  reparding  the 
subject  matter  of  the  investigations  to 
the  DirectTjr.  Office  of  Trade  Adjustment 
A.ssistance.  at  the  address  shown  below, 
not  later  than  March  21,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  OfTice  of  Trade  Adjusfmeat 
Assistance.  Employment  and  Training 
Administration,  ViS.  Departir»ent  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  22nd  day  of 
Ffhmary.  1994 
Marvin  M.  Fooks, 

DiTfctOT.  Cifficfof  Trade  Adiw^trntini 
Assistance. 
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APPENDtX 

Petitioner  (unton/worker&'firm) 

Location 

Date  re- 
ceived 

Dale  of  pe- 
trtKjn 

Petition 
No. 

AfticJes  produced 

Biack  &  Becl'er  Ca  iJ  Si.  Inc    (Woo- 
ers). 

IBM  iAofVers>  .  

Boil  hN  Information  Systems  (Workers) 

Scar.ti  Lingene  Co..  Inc.  (Co  )  

V'voen  Corp   (Co  ) 

Sf-aitie  S-^ake  i  SfTingte  (Co.)  

Columbi«,  OH    

Houston,  ly.  

Bitienca.  MA  .., 

Battteboro,  NC  

Asntabcia.  OH 

Fonts,  WA  ....       .... 

Forks,  V^A  

02/22/94 

02/22-94 
02/22/94 
a2>'22'94 
02/22/94 
02/22/94 
02/22/94 
02/22/94 
02'^4/'94 
02/22/94 
02/22-94 
02/22/94 
02-22/94 
02./18/94 
02/22-94 
0£y22/94 
02;  22/94 
02/22-94 
02/22 '94 
02.22'94 
02/22/94 

02/10/94 

O2>05.'&4 
02/04  94 
02/04/94 
02'07'94 
02 '07 '94 
02/08/94 
02/08/94 
or/14/94 
02/03/94 
02/07/94 
02/08/94 
02/07/94 
01/18/94 
01/26/94 
02 '01 -•94 
02^11/94 
C2'04'94 
0^-3TS4 
02  04/94 
Q2/W94 

29.520 

29,521 
29.522 
29.523 
29,524 
29,525 
29.526 
29.527 
29.528 
29.529 
29.530 
29.531 
29.,'vV 
29.533 
29.534 
29.536 
29,536 
29.537 
29.538 
29,539 
29.540 

Reconditioned  Houseware  Apphances. 

Computers,  Software,  Etc. 

Computers. 

Ladies  and  Children's  Panfces 

PVC  Res,-ns. 

Shakes  and  Shrigles. 

Shakes  and  Shmgles. 

Cedar  Shakes  and  Shmgtes. 

Ice  Cream. 

Zinc  Oxide. 

Magnesium. 

Static  Airframe  Structures. 

Circuit  Boards  &  Cabinets. 

Lactes'  Sportsweaf- 

Denim  Pants. 

Oit. 

Ladies'  Dresses. 

OiL 

Sole  Shoes  for  Brown  Shoe  Plants. 

AutoPDobiie  Parts. 

Hoit-,",voo<j  ShaKe.  'fc  (Co.) 

D&P  Cecal  Products,  inc.  (Co.) .._ 

Breyers  Conpary  (Workers)  _ 

Zinc  Corp  of  Amenca  (Aorkers)  

Northwest  Alloys.  Inc  (Wcnters) 

Ae'orca.  Inc   (Co.)  _... 

Noftt^'-"  Teiecom,  Inc  (Co.) 

Gx'ofG  of  ^.o§st^^e  (Co )  .„ 

Ccwden  Mar*/.acti;ring  Co.  (Co.) 

FofVs,  WA  „ 

Charlotte,  NC  „ 

Pa»rT»r«on.  PA 

AdcJy,  WA  „.. 

MkJdtetcwn.  OH  

Stone  Mountain,  GA 

Kingstree,  (iA 

U.-«tsVf.  KY  

Hou^na.  LA  _ _.. 

Centralia.  PA 

r^ess  City,  KS 

Piedmorrt,  N40  

St  Lou^s,  MO  

SI.  Louis.  MO  

Texaco.  Irx:.  f^Vorke's)  

Dee  Fasriiorts  r«Vor>prs)  ._ 

He-ibree  Well  Service,  fric.  (Wortcers)  .. 

B-cwn  Snoe  Co.  (ACTWU)  

Moog  Ajtomotiv*  (UAW) 

Brown  Groop  Retail,  inc.  (Workere)  

|FR  Doc.  94-5ti20  Filed  3-9-94.  8:45  afr.\ 
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rTA-VI^-29.2611 

CPC  tntemattonaj.  Inc.;  Best  Foods, 
Inc.:  Wanninster,  PA;  Investigations 
F.eg3r6\ng  Certifications  of  EUgtbtfrty 
To  Appty  for  Worker  Ad)ustTnent 
Assistance;  Correctior* 

This  notice  corrects  the  notice  for 
petition  TA-\V-2q.2fil  which  was 
published  in  the  Federal  Rf^ister  on 
December  14.  1993  (58  FT*  65405)  in  FR 
Docuirient  93-.X)435  A  printing  error 
concerning  city  and  state  location 
appears  in  the  5th  hne  of  the  second 
column  in  the  appendix  table  on  page 
65405.  The  name  should  read 
"Warminster,  Penn.'^lvania"  instead  of 
"Enj^lewood  CJiff,  New  Jersey".  Also, 
column  one  should  read  CPC 
International.  Inc.  Best  Foods  (Wfcrs). 

Signed  in  Washington.  DC,  this  25th  day  of 
Febaiary.  19i»4. 
Marvin  M.  FooLs, 

Director,  Office  cf  Trade  A  dfus,l:nt:nl 
Assifitance. 

jFR  Drx.  94-5&21  Filed  3-9-94.  8;45  hth] 
BIIUNG  COOE  45'.a-W-M 


[TA-V^-2S.SS1) 

Cypress  Sierrita  Corp.;  Green  Valiey, 
AZ;  !<o*:c6  dI  Neganve  Detenrsiriaticn 
On  Rc-constcteratlon 

On  December  6,  1993,  the  EVpartment 
IS- aed  an  Affirmative  Determination 
Regarding  Applicatior*  for 


Reconsideration  for  workers  and  former 
workers  of  Cypress  Sierrita  Corporation 
in  Green  Valley,  Arizona.  The  notice 
was  pubh.shed  in  the  Federal  Register 
on  December  21. 1993  (.=>8  FR  67422). 

The  Department's  earlier  denial  was 
for  workers  prodm.injj  rrprifr 
concentrate  and  copper  cathode.  These 
products  wfcire  soki  to  Cyprus  (x>pper 
Marketing  Corporation  which  does  not 
import  copper. 

Investigation  findings  show  that  the 
molybdenum  oxide  workers  at  Cyprus 
Sierrita  in  Green  VaUey.  Arizona  were 
certified  earlier  under  TA-W-2a.718. 

New  findings  on  ret-onsideration, 
however,  show  that  the  molybdenum 
workers  are  not  separately  identifiable 
from  the  other  workers  from  the  mining 
of  the  ore  through  the  beneficiating 
process  at  the  mill.  The  workers  t>ecome 
separately  identifiable  by  product  only 
at  a  later  stage — the  roasting  process. 

Accordingly,  all  workers  engaged  in 
employment  from  the  mining  of  the  raw 
ore  through  the  floatation  process  in  the 
mill  are  already  covered  under  TA-\V- 
28,718. 

Conc/iision 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  cf  efigibihty  to  apply  for 
adjustment  assi.stance  for  workers 
prodiiCinj5  copper  cathodes  and  copper 
concentrates.  However,  ail  other 
workers  in  the  mining,  bJasting  and 
floatation  activities  including  hau!ing 
and  other  support  activities  were 
already  covered  for  certification  under 
TA-\V-28,718. 


Singed  at  Wa.shington,  HC,  this  25th  day  of 
Febnjarv  TO^M 

Stephen  A.  Wandncr. 

DejjuTy  Dhvcior,  Officr  cf  Lpgif lotion  ir 

Actuarial Senicp.  Unemployment Insumnap 

Service 

|FR  Dtk  94   Sh22  Filod  3-9-94;  8. ■•5  ami 
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Notice  of  Determ(nat»ons  Regar  J'r\g 
Eiigibiiity  To  Appty  tor  Worker 
Adjustment  AjiSiStance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordaT>ce  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  re^jardinj; 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  fTA-W)  is.sued 
during  the  period  of  February,  1994. 

In  order  for  an  affirmative 
determination  to  be  njade  and  a 
certification  of  eligibility  toappiy  for 
worker  adjustment  assistance  to  be 
issvied,  each  of  the  groijp  eligibility 
requirements  of  Se<:tion  222  of  the  Ad 
must  be  met. 

|1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers"  firm,  or  an  appropriate 
subdivision  thereof,  have  become  fofaUy 
or  partially  separated, 

(2)  Thit  saies  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  comp^titii-e  with 
articles  prochxred  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 


separations,  or  threat  thereof,  and  to  the 
absolute  dechne  in  sales  or  production. 

N»'Eativp  Determinations  for  Worker 
Ad)ustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-\V-29.342,  Elliott  Turbomachinen 

Co.,  feannette.  PA 
TA-\V-29.159:  Robert  Bosch  Fluid 

Power  Corp  .  Zane$\ille.  OH 
TA-W-29.206:  Voiighf  Aircraft  Co.. 

Dallas.  TX 
TA-\V-29.344.  AUiant  Techsystems. 

Inr .  Hopkins,  MN 
TA-n'-29.212:  Elastimold.  Sprin^  Lake. 
MI 

In  the  foUowirg  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-\\'-29.451 :  Haiiaton  Data  Center. 
Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-\V-29.289;  Texas  Instrument. 
Abilene.  TX 

The  investigation  revealed  that  the 
subject  firm  transferred  production  of 
missile  guidance  system  components 
domestically.  Ail  of  the  production  at 
the  subject  plant  is  integrated  into 
production  at  other  facilities-of  Texas 
Instruments. 
T.A-\V-29,21B.  McDonnell  Douglas 

Helicopter  Systems.  Culver  City.  CA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-\\'-29.024.  Tollvcraft  Yachts  Corp.. 
Kelso.  \VA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.156.  Lykes  Brothers 

Steamship  Co  .  Inc.,  \ew  Orleans. 
M 

The  workers"  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
19'4 

TA-lV-29.26t.  CFC  International.  Inc.. 
Best  Foods  Plant,  Warminster,  PA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
TA-\V-29,4n;  Allied  Signal  Technical 
Services.  Corp  ,  Livermore,  CA 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974 

TA-\\'-29,067:  Olympic  Plating 
Industries,  Inc.,  Canton,  OH 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974 

TA-\V-29,452:  Delta-X  Corp.,  Midland, 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

T.^-\V-29,407:  Digicon  Geophysical 
Corp.,  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-\V-29.296:  Marathon  Oil  Co., 

Indiana  Refining  Div.,  Indianapolis, 
IN 

V  S  imports  of  refined  petroleum 
products  declined  absolutely  and 
relative  to  domestic  shipments  in  the 
twelve  month  period  October  1992- 
September  1993  as  compared  to  the 
same  period  a  year  earlier. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-\\'-29.245:  Dupont  Printing  and 

Publishing,  Parlin,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
10.  1992. 
TA-W-29,356:  Cooper  Industries  USD 

Connection.  Laurence  Harbor,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
9. 1992. 
TA-W-29.133:  Victoreen,  Inc., 

Cleveland,  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  7. 
1992. 
TA-\V-29,428:  Carter  South  Co., 

Blackshear,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
12.  1993. 
TA-\V-29.181;  SNS  Plastics,  Waldoboro, 

ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
20.  1992. 
TA-W-29.40};  Swingter  Co.,  Ocean 

Springs,  MS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  4. 
1993. 
TA-W-29.227:  The  Bates  Manufacturing 

Co..  Hackettstown,  Nj 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
29.  1992. 

TA-\V-29,392,  TA-W-29,393:  Primrose 
Bedspread  Corp..  Passaic.  NJ 
Clifton  Comforter  Corp..  Passaic.  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Decemiber 
22.  1992. 

TA-\\'-29.415;  Smith  Energy  Services, 
Odessa.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
15.  1993. 

TA-W-29.354:  General  Motors  Corp., 
Deico  Chassis  Div..  Livonia.  MI 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
bumpers  separated  on  or  after  July  1, 
1993.  Also,  all  workers  at  the 
suspension  component  line  are  denied. 
TA-W-29.423:  JK.  Operating  Corp., 
Kulpmont,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
12. 1993. 

TA-\\'-29.372;  Hubbell-Bell,  Inc., 
Fogelsville,  P.4 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  weatherproof 
electrical  products  separated  on  or  after 
December  21.  1992.  The  foregoing 
determination  does  not  apply  to  workers 
engaged  in  the  production  of  electrical 
modular  tubing  (conduits)  of  fittings. 
TA-W-29.438,  Canal  Industries,  Inc., 
Stigler,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
11,  1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (N.^FT.^- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trude  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFT.^-TAA 
issued  during  the  month  of  February, 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-T,\.^  the  foUowmg  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totallv 
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or  partially  separated  from  enploynwnt 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  from  Mexico  oi 
C^anada  of  articles  hke  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  irjcreased, 

(C)  Tiiat  the  increase  in  imports 
contribiited  importantly  to  such 
workers*  separations  or  threat  of 
separation  and  to  the  dechne  in  sales  or 
prod  ud  ion  of  such  5rn>  or  subdivision: 
or 

(2)  That  there  has  been  a  shift  in 
prodiiction  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  [>»(erroina»ion!«  \.\FTA-T.\,\ 

SAnA-JAA-O0(K)9,  UnJroyol  Goodrich 
Tin-  Co.,  WoodburiK  /-V 

The  investigation  re\'ealed  that 
(.riferia  (2>  and  criteria  H)  were  not  mtt 
Sales  and  production  increa«e<j  at  the 
subjerr  plant  in  1993  compared  to  1?)92. 
There  was  no  shift  in  production  of  fires 
from  the  workers'  firm  to  Canada  or 
Mexifo  during  the  relevant  period. 
N.\FTA-TAA-W0a5.  ACA  Uimbtr 
Inc.,  Beaver,  WA 

The  investigation  re^-ealed  that 
(jiteria  (3)  and  criteria  [4]  were  not  met 
There  wis  no  shift  in  production  of 
alder  hjmber  from  the  workers'  firm  to 
Canada  or  Mexico  during  the  relevant 
period  Also,  increased  imports?  from 
Canada  or  MexicQ  did  not  conl/ihute 
importantly  to  Ifie  worker  separations  .* 
the  sales  &  production  de<  hnes  a! 
-A.C-A.  Lumber,  Inc. 
\AFTA-TAA-00007.  iKorzaih 

Pvhhshing  Co.,  Ir.c,  Wonzailo  Ea-it, 
Inc.,  Ea:itontnwn,  NJ 

Tbe  investigation  reveah^  that 
criteria  (3)  and  crit,.»ria  (4)  wen?  nut  ;:iet. 
Th"re  W3i  no  shift  in  production  of 
alder  lumber  from  the  work'trs'  firm  fa 
Canada  or  Mexico  during  the  relev.int 
period  Also,  increased  imports  from 
Canada  or  Mexico  did  not  contribute 
import<iiit!y  to  the  worker  separations  A 
the  Siiles  k  production  dethm-;  at 
VVorzalia-East,  Inc. 

\iTjrmativc  DetoiTniQatiou  NAFIA- 

NAFJ.'^TAA-OOtXM,  5f.rtfA?  Shck.^  ard 
Shinf^h.  Forki,  WA 

A  certifi(>ation  was  issued  '.icvejing  ail 
workers  separated  on  or  after  Otn  eniber 
H,  1993. 

I  her>;by  c:ertify  ihol  the 
aforeoMintioned  determin  jt>ons  wer3 
issu««d  durirx?  the  n>or*tb  of  Fehfuary. 


1994.  Copies  of  these  determinations  are 
available  for  inspection  in  nxira  C— 1318, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  W3,sh.ngton, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  wTite  to 
the  above  address. 

Dated:  Mart h  2, 1994. 
Marvin  .M.  Fooks, 

PynB»  tor,  Ofpci'  af  Trade  Ad^usim^nt 
Assislance. 

jFR  DfXi  tU-VS^a  FiJeti  3-9-^  8:45  drnf 
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LEGAL  SERVICES  CORPORATION 

Funding  Availability  for  Law  Schoof 
Civil  CliP'car  Programs 

age^WY:  Legal  Services  Corporatwn. 
ACTION:  AnnouncemenJ  of  funding. 


SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation)  is 
accepting  applications  for  it.s  eleventh 
corvsecutive  Law  S<.hool  Qvft  Clinical 
Prcfgram  (LSCCP)  grant  competition. 
The  purpose  of  this  grant  competition  is 
to  expand  relationships  between  legal 
senices  programs  and  law  schools  ia 
meeting  the  challenges  of  ecjJial  a«^ess 
to  justice.  Propo6t<l  activities  for  the 
1994-95  LSCCP  must  demunsfrnie  a 
high  degree  of  collaboration  be»weer> 
law  .schools  and  legal  services  programs 
to  nift^rt  the  legal  needs  of  l<rw-inrvim*> 
persons.  For  academic  ye.ir  1994-9'>. 
C-ongress  has  appropriated  Si  402 
million  for  law  school  clinics. 

Ail  graiits  wilt  be  awarded  pursad:it 
to  the  authority  conferred  on  LSC  by 
Se<tion  1006(.*Ml)(Byand  r00ft(a)(3)  (142 
U.S.C.  2996e(a)ll))  of  the  Legal  Ser\'i(:es 
Corporation  Art  of  1974,  as  amended 
(LSC  Act).  Grants  funds  for  the  l')94-  9^ 
LSCCP  will  be  distributed  on  a  one- 
time, non-recumng  basis.  Grant  aw;:-ds 
will  be  made  m  amounts  of  up  to 
$100,000,  however,  LSC  may  coasider 
l.ii-ger  grants  under  exceptional 
circumstances.  Grant  terms  will  N;  for  a 
period  .if  one  year  and  grant  activities 
must  commtTn:*  by  Septemb«ir  30.  1994. 
DATES:  Grant  proposals  must  be  n?';eive«l 
by  the  Office  of  Frogram  S«rvi««s  by 
5:00  p.m.  (EST)  on  April  la.  1994. 
ADDRESSES:  Uw  Jy,:hool  CJvii  ClinicAl 
Pn'gr  im.  Office  of  Program  Ser\'ices 
(Attn:  jarice  P.  Whitel,  Legal  Servicas 
C>>rf,>oration,  7ryO  First  Street,  NE.,  nth 
Floor,  VVashinjjton.  DC  20002-42.'0. 
FOP  APPLfCAIIONS  OR  FURTMER 
INFORMADOH  CtDMT ACT:  Leslie  Q  R^ussell. 
Manager,  or  Janicji  P.  White,  AssisTaxiJ  fa 
Manaj^r,  Program  Support  and 
Te<jhnical  Assistance  Division,  Office  of 
Program  Services,  f202)  336-^908. 


SUPPLEMENTARY  INFORhUTlON:  Si:ice 
1934,  the  Corporation  has  conducted  a 
law  school  chnical  grant  competition, 
LSC  believes  that  new  and  innovative 
collaborative  approaches  must  be 
developed  to  meet  the  challenges  of 
equal  access  to  ju.stice  in  the  1990's. 
Thus,  LSC  has  enhanced  the  scope  of 
the  1994-95  law  school  cMnical 
program. 

The  broad  goals  of  the  1994-95 
LSCCP  are  to: 

1.  Increase  collaboration  between  law 
s<:hooh  and  l^gal  sen  ices  programs; 

2.  Enr.o\ir3ge  law  schools  to  become 
more  involved  in  addressing?  the  legaf 
problems  of  the  poor,  and 

3.  Develop  among  law  students  an- 
awaieness  of  legaJ  issues  affecting  low- 
incmne  people  and  appropriate 
advocacy  skills  to  address  those  issues. 

The  1994-95  LSCCP  will  be 
administered  under  three  13>  new 
categories.  They  are:  (X)  Teaching 
Sabbatitals;  12)  Legal  Services  Summer 
Fellowships,  and  (3)  I.^novative  Clinical 
Programs. 

Under  the  Teachinjj  Sabbatical 
category,  the  Corporation  encourL>f,>'s 
legal  servit  es  program  attorneys  to  serve 
as  full-time  clinic  instructors  for  lavw 
students  in  a  bw  sf.hool  clinical 
program  for  at  least  one  quarter  or  one 
semester,  but  for  no  longer  than  one 
academic  year. 

Under  the  Legal  Services  Summer 
Fellowships  tuilegory.  the  Corporation  is 
intere.sted  in  the  esl.iblishmenl  of  a 
fellowship  progrnm  in  which  Wiw 
students  would  be  placed  in  a  legal 
ser\'icx»s  program  for  a  summer  with 
appropriate  training  and  sup4>rvision, 
while  al.so  receiving  a^jdemic  credit  or 
hilfilling  law  stJiool  pro  borvo 
rs'quirements. 

LSC  re(  ogni/c's  that  many  idea.s  could 
improve  the  law  s<.hc)o!'s  relatioriship 
with  the  jt'gal  services  community,  but 
may  not  fit  into  the  jl^HJve  categories 
Thug,  under  the  innovative  Clinical 
Programs  category,  the  Corporation 
eiK,ourages  new  ,iitd  innovative 
approaches  to  le^^nl  services  delivery 
that  are  not  currently  b«;ipg  provvvled  by 
law  school  clinics  or  legal  services 
programs.  Tliese  innov.itive  pro)e<  fs 
must  show  A  «:lose  collaboration 
between  the  law  school  clinic  and  the 
legal  services  pro).'mm.  Such  programs 
could  1)0  on  either  a  Icfuil.  state  or 
natifinal  level. 

LUiiihitity  (1)  All  law  m.+iouIs  and 
con.sortia  of  law  schools  that  are 
currently  .ncn.-dit-.^d  by  the  Amerii.iin 
Bar  Association  or  ai  iTedited  for 
purposes  of  b.jr  admission  by  t!)e  state 
bar  assot:iiitinns  of  the  states  m  which 
the  faw  schools  are  lot:ated  are  eligible 
to  apply;  f2)  any  L5>C-funderf  fegnl 
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services  program  is  eligible  to  apply;  (3) 
any  501(c)(3)  organization  with  the 
capability  to  oversee  a  summer 
fellowship  program  is  eligible  to  apply: 
(4)  no  1994-95  LSCCP  grant  funds,  in 
any  categorv',  may  be  used  to  fund 
conferences  or  research  projects.  This 
limitation  does  not  restrict  use  of  grant 
funds  for  meetings  or  trainings 
necessary  to  support  a  project,  nor  does 
it  restrict  funds  being  used  for  research 
related  to  representation  or  advocacy  on 
behalf  of  eligible  clients;  and  (5)  the 
application  should  demonstrate  that 
existing  law  school  or  legal  services 
program  support  for  law  school  clinical 
efforts  will  be  continued,  and  that  any 
LSC  funds  granted  will  be  used  solely 
for  new  or  expanded  operations. 

Awards  Process:  Grant  proposals  will 
be  carefully  evaluated  by  an  advisory 
panel  of  peer  reviewers  from  the  law 
school  community,  the  legal  services 
community,  and  LSC  staff.  Awards  will 
be  based  on  the  merit  of  the  proposal 
and  the  extent  to  which  it  meets  the 
goals  of  the  LSCCP.  An  applicant  may 
submit  a  grant  proposal  for  one  category- 
only. 

The  following  selection  criteria  will 
be  u.sed  to  conduct  the  review: 

1.  Collaboration  With  Legal  Services 
Programs 

The  applicant  should  detail  the 
proposed  working  relationship  between 
the  law  school  clinic  and  the  legal 
services  program  that  will  be  involved 
in  the  project 

2   Pro|t(,'  Goals  and  Objectives 

-  -  The  applicant  should  set  forth  the 
project's  goals  and  objectives  which  will 
be  reviewed  in  terms  of  the  quality  of 
the  proposed  project,  evidence  of  the 
client  need  to  be  ser\ed,  and  the  long 
term  benefits  to  the  organization  and  the 
legal  ser\'ices  community. 

3.  Applicant's  Capabilitv  to  .\rcomplish 
Ohjf'ctives 

The  applicant  should  detail  its 
structare  and  staffing,  past  history  with 
similar  activities,  and  other  work  on 
behalf  of  the  low-income  eligible  client 

f  umniunity 

4.  Community  Involvement  and 
Support 

The  applicant  should  state  how  the 
proposed  activity  will  complement 
existing  legal  services  delivery  provided 
in  its  area 

5.  Project  Feasibility 

The  applicant  should  address  the 
reasonableness  of  the  proposed  co.sts  in 
terms  of  the  benefits  to  be  derived  and 


the  relationship  to  the  project's  overall 
goals. 

Dated;  Mdrch  4,  1994. 
Charles  T.  Moses,  ID, 

Deputy  Director,  Office  of  Program  Senices. 
(FR  Doc  94-5481  Filfid  3-9-94;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems;  Meetings 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meetings  of  the  Special 
Emphasis  Panel  in  Chemical  and 
Thermal  Systems  (#1190). 

Date  &■  Time:  March  18,  March  21-22. 
March  25.  and  April  25-26,  1994;  8:30-5 
each  day. 

Place:  Rir,s.  530  and  580. 

Agenda:  Review  and  evaluate  nominations 
for  the  NSF  Young  Investigator  and  Research 
Initiation  Awards  Program  as  part  of  the 
selection  process  for  awards. 

Dofe  f-  Time:  March  21.  1994;  8:30-5  p.m. 

Place:  Rm.  530.  NSF. 

Aj^enda:  Review  and  evaluate  nominations 
for  the  Electric  Power  Institute  (EPRI). 

I'rogram  as  part  of  the  selection  process  for 
awards. 

Date  8-  Time:  May  2-3,  1994;  8:30-5  p.m. 

Place:  Rm.  530,  NSF. 

Agenda:  Review  and  evaluate  nominations 
for  the  NSF  Research  Equipment  Grants 
Program  as  part  of  the  selection  process  for 
awards. 

Contact:  Division  of  Chemical  and 
Transport  Systems,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1371 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  to  provide  advice  and 
recommendations  concerning  support  for 
research  prop>osals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  nomincations  and 
proposals  being  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information; 
financial  data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act. 

Dated:  March  7.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  94-5553  Filed  3-9-94;  8:45  am) 
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Special  Emphasis  Panel  in  Design  & 
Manufactunng  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Design  &  Manufacturing 
Systems  (1194). 

Date  and  Time:  March  30.  1994,  8:30  a.m. 
to  5  p.m.. 

Place:  4201  Wilson  Boulevard,  Rooms  530 
&  580.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  K.  (Checna)  Srinivasan, 
Program  Director.  Manufacturing  Processes 
and  Equipment.  National  Science 
Foundation.  4201  Wilson  Boulevard,  room 
550,  Arlington.  VA  22230,  Telephone:  (703) 
306-1328 

Purpose  of  Meeting.  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Initiation  Award  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  7.  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  94-5551  Filed  3-9-94;  8:45  ami 

BILLING  CODE  7SSS-01-M 


Avisory  Committee  for  Education  and 
Human  Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  national  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources;  Committee  of 
Vi,«itors. 

Date  and  Time:  March  29.  1994,  8:30  am  - 
5:30  p.m. 

Place:  Room  «830.  4201  Wilson  Blvd.. 
Arlington,  VA 

Type  of  Meeting  Closed. 

Contact  Person:  Karolyn  Eisenstein. 
Program  Director.  UFE.  Division  of 
Undergraduate  Education,  room  835, 
National  Science  Foundation.  4201  Wil.son 
Blvd..  Arlington.  VA  Telephone:  (703)  306- 
1670 

Purpose  of  Meeting  To  carrv  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposal,  reviewer  comments,  and  other 
privileged  materials. 

Agenda  To  provide  oversight  review  of  the 
Undergraduate  Faculty  Enhancement  (UFE) 
Program 

Reason  for  Chsing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
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information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  March  7,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  94-5554  Filed  3-9-94:  845  am) 

BILLING  CODE  7SS5-01-*! 


Division  of  Environmental  Bioiogy; 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meetings. 

Name:  Advisory  Committee  for  Ecological 
Studies. 

Date  &  Time:  March  30,  1994.  3  pm-5  pm: 
March  &  April  1.  1994.  8:30  am-5  pm  each 
day 

Place:  Room  340.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Contact  Person:  Dr.  Richard  Dame, 
Program  Director.  Ecological  Studies  Cluster, 
Division  of  Environmental  Biology,  room 
635,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  V,A  22230. 
Telephone:  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agendo:  Open  session:  Wednesday,  March 
30.  1994.  3  pm-5  pm.  To  discuss  Ecological 
Studies  Cluster  mission  and  goals. 

C/osedses-slon.  Thursday  &  Friday.  March 
31  &  April  1.  1994,  8:30  am-5  pm.  to  review 
and  evaluate  Ecosystem  Studies  proposals  as 
part  of  the  selection  protress  for  awards. 

Name:  Advisory  Committee  for  Ecological 
Studies. 

Date  &  Time:  March  30.  31  &  April  1,  1994. 
8:30  am-5  pm  each  day. 

Place:  Room  330.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Contact  Person:  Dr.  Scott  L.  Collins, 
Program  Director.  Ecological  Studies  Cluster. 
Division  of  Environmental  Biology,  room 
635.  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Telephone:  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  session:  Wednesday.  March 
30.  1994,  3  pm-5  pm.  Discuss  Ecological 
Studies  Cluster  mission  and  goals. 

Closed  session:  Wednesday,  March  30, 
1994.8  30  am-3  pm;  Thursday.  March  31, 
and  Friday  April  1.  1994.  8:30-5  pm.  To 
review  and  evaluate  Ecology  propfjsals  as 
part  of  the  selection  process  for  awards. 

Name:  Advisory  Committee  for  Systematic 
and  Population  Biology. 

Date  Sr  Time:  March'26-29.  1994.  8  am-5 
pm  each  day. 

Place:  Room  375,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 


Contact  Person:  Dr.  )ames  E.  Rodman, 
Program  Director,  Systematic  and  Population 
Biology  Cluster.  Division  of  Environmental 
Biology,  room  635.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1481. 

Minutes:  May  be  obtained  from  the  contact 
person  above. 

Agenda:  Open  session;  Thursday,  March 
28,  1994.  1  pm-2  pm.  To  discuss  Systematic 
and  Population  Biology  Cluster  mission  and 
goals. 

Closed  Session:  Tuesday  &  Wednesday. 
March  26  &  27.  1994,  8  am-5  pm;  Thursday. 
March  28.  1994.  from  8  am-l  pm  and  Friday. 
March  29,  1994,  8  am-5  pm.  To  review  and 
evaluate  Systematic  Biology  proposals  as  part 
of  the  selection  process  for  awards. 

Name:  Advisory  Committee  For  Systematic 
and  Population  Biology. 

Date  8r  Time:  April  19-22,  1994,  8  am-5:30 
pm  each  day. 

Place:  Rooms  380  4  390,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Contact  Person  Dr.  Therese  Markow. 
Program  Director,  Systematic  and  Population 
Biology  Cluster,  Division  of  Environmental 
Biology,  room  635,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1480. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  Friday,  April  22, 
1994, 11  am-12.  To  discuss  Systematic  and 
Population  Biology  Cluster  mission  and 
goals. 

Closed  Session:  Tuesday,  Wednesday  and 
Thursday,  April  19.  20  »  21.  1994.  8  am-5 
pm,  Friday  April  22,  1994.  8  am-11  am  and 
1  pm-5  pm.  To  review  and  evaluate 
Population  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Part  Open. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
Ll.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  7. 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-5552  Filed  3-9-94;  8:45  am) 

BILLING  CODE  7Si5-01-4« 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  62— Criteria  and 
Procedures  for  Emergency  Access  to 
Non-Federal  and  Regional  Low-Level 
Waste  Disposal  Facilities. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  The  information  is  only 
required  to  be  submitted  when  a  low- 
level  waste  generator  requests 
emergency  access  to  an  operating  low- 
level  radioactive  waste  disposal  facility. 

5.  Who  will  be  required  or  asked  to 
report:  Low-level  radioactive  waste 
generators,  or  States,  seeking  emergency 
access  to  an  operating  low-level 
radioactive  waste  disposal  facility. 

6.  An  estimate  of  the  number  of 
responses:  One  every  three  vears. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  680  hours  per 
response.  With  one  response  every  three 
years,  the  estimated  annual  burden  is 
227  hours. 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  9&-511  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  part  62  sets  out 
the  information  to  be  provided  to  the 
NRC  by  any  low-level  radioactive  waste 
generator,  or  State,  seeking  emergency 
access  to  an  operating  low-level 
radioactive  waste  disposal  facility 
pursuant  to  section  6  of  the  Low-Level 
Radioactive  Waste  Policy  .Amendments 
Act  of  1985.  The  information  is  needed 
to  permit  NRC  to  make  the  required 
statutory  determinations  of  necessity 
because  of  the  existence  of  a  serious  and 
immediate  threat  to  public  health  and 
safety  and  a  lack  of  mitigating 
alternatives. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  0MB  reviewer: 

Troy  HiUier.  Office  of  Information  and 
Regulatory  Affairs  (3150-0143),  NEOB-3019. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 


Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
lo  Shelton,  (301)  492-8132. 

Datt'd  at  Bethesda.  Maryland,  this  18th  day 
of  March.  1994 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F  Cranford, 

Designuifd  Senior  Official  for  Information 
Renounces  Management 
|FR  Doc  94-5547  Filed  3-9-94:  8:45  ami 
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[Docket  Nos.  50-498  AND  50-499] 

Houston  Lighting  &  Power  Co.;  South 
Texas  Project,  Unit  Nos.  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  e.xemption 
from  the  requirements  of  10  CFR 
55.59(a)(1)  and  (c)(1)  in  response  to  a 
request  filed  by  the  Houston  Lighting  & 
Power  Company,  et  al.  (the  licensee),  for 
the  South  Texas  Project.  Units  1  and  2. 
located  in  Matagorda  County.  Te.xas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  allow 
the  licensee  to  exceed  the  allowable 
time  lim.it  of  twenty-four  continuous 
months  for  each  operator  to  successfully 
complete  a  requalification  program  as 
stated  in  10  CFR  55.59(a)(1)  and  (c)(1). 
The  proposed  action  is  in  accordance 
with  the  licensee's  request  for 
e.xemption  dated  December  17, 1993. 
and  supplemented  by  letter  dated 
January  14,  1994. 

The  Need  for  the  Proposed  Action 

The  exemption  is  requested  on  a  one- 
time only  basis  to  support  the  current 
requalification  cycle  that  started  on 
.^pril  13.  1992.  In  January  1994.  South 
Texas  Project,  Units  1  and  2  (STP)  began 
a  six-operating  crew,  six-week 
requalification  training  plan.  This 
change  will  cause  the  current 
requalification  cycle  to  continue  until 
April  22.  1994.  which  exceeds  the 
twentv-four  month  limit  stated  in  10 
CFR  55.59. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption. 
The  proposed  exemption  would  allow 
STP  to  complete  the  current 
requalification  cycle  on  April  22,  1994. 
an  extension  of  ten  days.  This  is  a  result 
of  STP  changing  from  five  to  six  crews, 
as  an  enhancement  to  the  operational 


staff.  The  increase  was  made  to  help 
maintain  individual  workloads  at  a 
reasonable  le\'el,  to  reduce  the  need  for 
routine  overtime,  and  to  allow  for 
continued,  uninterrupted  training. 
There  will  be  no  changes  to  the  facility 
or  the  environment  as  a  result  of  the 
e.xemption.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradioiogical  impacts,  the  proposed 
changes  do  not  affect  nonradioiogical 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradioiogical 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  tn  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  that  would  result  from  the 
proposed  action,  any  alternative  will 
have  either  no  significantly  different 
environmental  impact  or  will  have 
greater  environmental  impact.  The 
principal  alternative  would  be  to  deny 
the  requested  exemption.  This  would 
not  reduce  environmental  impacts  as  a 
result  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  South  Texas  Project,  Units  1  and 
2.  dated  August  1986. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensee's 
request.  The  staff  consulted  with  the 
State  of  Texas  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
a(  tion.  see  the  request  for  exemption 
dated  December  17, 1993,  as 
supplemented  by  letter  dated  January 
14.  1994,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
Lower  Level,  2120  L  Street.  N\V., 
Washington.  DC  20555  and  at  the 
Wharton  County  Junior  College,  J.M. 


Hodges  Learning  Center.  911  Boling 
Highway.  Wharton,  Te.xas  77488. 

Dated  at  Rockville.  Mar>'land.  this  3rd  day 
of  March  1994 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Reckley. 

Acting  Director.  Project  Diivrtorale  IV-2. 
Division  of  neactcr  Protects  l!I/l\'/V.  Office 
of  Nuclear  Feactor  Regulation 
|FR  Doc.  94-5543  Filed  3-9-94;  8:45  ami 

BILLING  CODE  7590-0  i-M 


Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  ACNW  Working  Group  on  the 
NRC  staff  Performance  Assessment 
Capabilities  in  the  Low-Level  Waste 
Program  will  hold  a  meeting  on  March 
22.  1994,  Room  P-110.  7920  Norfolk 
Avenue.  Bethesda.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  March  22.  1994—8:30  a.m  until  the 
conclusion  of  business. 

The  purpose  of  the  meeting  will  be  to 
review  the  NRC's  low-level  waste  (LLW) 
performance  assessment  (PA)  program,  with 
emphasis  on  the  status  of  the  draft  Branch 
Technical  Position  for  PA  for  LLW  Disposal 
Facilities  and  the  NRC  staffs  performance 
assessment  capability  Issues  to  be  examined 
include  on-going  and  planned  activities, 
milestones  and  schedules,  results  of  on-going 
test  case  analyses,  and  the  evolution  of  the 
NRC  staffs  capabilities  in  performance 
assessment  for  LLW  disposal  facilities. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  .ACNAV  Working  Group  Chairman; 
written  statements  will  be  accepted  and 
made  available  to  the  Working  Group. 
Electronic  recordings  will  be  permitted  only 
during  those  portions  of  the  meeting  that  arc 
open  to  the  public,  and  questions  may  be 
asked  only  by  members  of  the  Working 
Group,  its  consultants,  and  staff.  Persons 
desiring  to  make  oral  statements  should 
notify  thp  ACNW  staff  member  named  below 
five  days  prior  to  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the  meeting, 
the  ACNW  Working  Group,  along  with  any 
of  its  consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding 
matters  lo  be  consid'-rcd  during  the  balance 
of  the  meeting. 

The  ACNW  Working  Group  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  their 
consultants,  national  laboratories.  State 
officials,  and  other  interested  parties,  as 
appropriate 

Further  information  regarding  the  agenda 
for  this  meeting,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements  and 
the  time  allotted  therefor  can  be  obtained  by 
a  prepaid  telephone  call  to  the  cognizant 
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ACNVV  staff  member,  Mr.  Giorgio  Gnugnoli 
(telephone  301/492-9851)  betvkeen  8:15  a.m. 
and  6  p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated;  March  4.  1994. 
R.K.  Major, 

Chief.  Nuclear  Waste  Branch. 
IFR  Doc  94-5546  Filed  3-9-94,  8  45  ami 
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Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisor^'  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  62nd 
meeting  on  Wednesday  and  Thursday, 
March  23  and  24,  1994,  in  room  P-lio. 
7920  Norfolk  Avenue,  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  March  23. 1994— 8:30  a.m.  until 

6  p.m. 
Thursday.  March  24. 1994 — 8:30  am.  until  6 

p.m. 

During  this  meeting  the  Committee  plans 
to  consider  the  following: 

A.  Low-Level  Waste  (LLW)  Performance 
Assessment  Program — Review  the  LLW 
Performance  Assessment  Program  (Working 
Group  meeting  scheduled  for  March  22. 
1994).  A  Draft  Branch  Technical  Position  on 
Performance  Assessment  for  LLW  Disposal 
Facilities  will  be  the  focus  of  the  review. 
Representatives  of  the  NRC  staff  will 
participate. 

B.  Meeting  with  the  Director  ofNRCs 
Office  of.\uclear  Material  Safety  and 
Safeguards  INMSS) — Discuss  items  of  mutual 
interest  with  the  Director  of  NMSS. 

C.  Natural  Analogs — Review  the  NRC  staff 
technical  program  on  natural  analogs. 
Participation  by  the  NRC  staff  and 
representatives  of  the  Center  for  Nuclear 
Waste  Regulatory  Analyses  is  expected. 

D.  NBC  Staff  Technical  Position  ISTP)  on 
Fault  Avoidance — Review  the  STP  on  Fault 
Avoidance.  Public  comments  on  the  draft 
STP  will  be  reviewed.  The  ACNVV  expects  to 
issue  comments  on  the  final  STP. 

E.  Summary  of  Nuclear  Waste  Technical 
Review  Board  INWTRBI  Meeting  on  Seismic 
and  Volcanic  Hazards — Hear  a  brief  report 
from  an  ACNW  member  who  attended  this 
NWTRB  meeting  on  Seismic  and  Volcanic 
Hazard  Estimation  at  Yucca  Mountain. 

F  Future  Activities — Discuss  topics 
p,'oposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

H.  New  Members — Discuss  matters  related 
to  the  Department  of  new  members,  and 


organizational  and  personnel  matters  related 
to  the  ACNVV  members  and  ACNW  staff. 
Portions  of  this  session  may  be  closed  to 
public  attendance  to  discuss  information  the 
release  of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal  privacy 
pursuant  to  5  U.S.C.  552b(c)(6). 

I.  Miscellaneous — Discuss  miscellaneous 
matters  related  to  the  conduct  of  Committee 
activities  and  organizational  activities  and 
complete  discussion  of  matters  and  specific 
issues  that  were  not  completed  during 
previous  meetings,  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  neetings  were 
published  in  the  Federal  Register  on  lune  6. 
1988  (53  FR  20699).  In  accordance  with  these 
procedures,  oral  or  vkTitten  statements  may  be 
presented  by  members  of  the  public, 
electronic  recordings  will  be  permitted  only 
during  those  portions  of  the  meeting  that  are 
open  to  the  public,  and  questions  may  be 
asked  only  by  members  of  the  Committee,  its 
consultants,  and  staff.  The  ACRS  Office  is 
providing  staff  support  for  the  ACNW. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Executive  Director  of  the 
ACRS  Office  as  far  in  advance  as  practical  so 
that  appropriate  anangements  can  be  made  to 
hllow  the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during  this 
meeting  may  be  limited  to  selected  portions 
of  the  meetings  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the  time  to 
be  set  aside  for  this  purpose  may  be  obtained 
by  contacting  the  Executive  Director  of  the 
Office  of  the  ACRS,  Dr.  John  T.  Larkins 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that  the 
schedule  for  ACNW  meetings  may  be 
adjusted  by  the  Chairman  as  necessary  to 
facilitate  the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACNW  Executive  Director  or  call  the 
recording  (301/492-4600)  for  the  current 
schedule  if  such  rescheduling  would  result 
in  major  inconvenience. 

Dated:  March  4,  1994. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  D<K  94-5548  Filed  3-9-94;  845  ami 

BILUNC  CODE  759O-01-M 


Correction  to  Biweekly  Notice; 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations 

In  the  Biweekly  notice  beginning  on 
page  7694  in  the  issue  of  Wednesday, 
February  16,  1994,  make  the  following 
correction: 

On  page  7694,  "Date  of  amendment 
requests:  December  14,  1993  (Reference 
LAR  93-07)"  should  read  -Date  of 
amendment  requests:  December  8,  1993 
(Reference  Lar  93-07)" 


For  the  Nuclear  Regulatory  Commission. 
Sheri  R  Peterson, 

Project  Manager,  Project  Directorate  V, 
Division  of  Reactor  Projects  III/TV/V.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc  94-5542  Filed  3-9-94;  845  ami 

BILLING  CODE  7S90-01-M 


Entergy  Operations,  Inc.; 
Consideration  of  lssu?nce  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  tor  a  Hearing 

[Docket  No.  50-458] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47  issued  to  Entergy  Operations,  Inc. 
(the  licensee)  for  operation  of  the  River 
Bend  Station.  Unit  1,  located  in  West 
Feliciana  Parish,  Louisiana. 

The  proposed  amendment  would 
revise  the  technical  specifications  (TS) 
for  the  main  steam-positive  leakage 
control  system  (MS-PLCS)  and  the 
penetration  valve  leakage  control  system 
(PVLCS)  to  be  consistent  with  the 
requirements  contained  in  NUREG- 
1434,  "Standard  Technical 
Specifications,  General  Electric  Plants 
(BVVR/6)." 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated 

This  change  request  would  allow  30 
days  of  continued  operation  with  one 
penetration  valve  leakage  control  system 
(PVLCS)  subsystem  inoperable.  The 
PVLCS  is  required  to  mitigate  the 
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consequences  of  a  design  basis  accident 
(DBA).  The  proposed  change  would 
increase  the  allowed  outage  time  with 
one  OPER.^BLE  PVLCS. 

Based  nn  the  RBS  Level  1  and  Level 
2  Individual  Plant  E.xamination  (IPE). 
the  loss  of  one  train  of  PVLCS, 
concurrent  with  a  DBA  and  subsequent, 
radionuclide  release,  is  an  extremely 
low  probsbility  event  (e.g.,  less  than  lE- 
7  per  year).  This  probability  is  less  than 
NRC  Safety  Goal  of  lE-6  per  year  for 
large  releases  following  a  core  damage 
event.  Because  of  the  extremely  low 
probability  of  the  event,  the  increase  in 
a  Honed  outage  time  from  seven  davs  to 
30  days  does  not  represent  a  significant 
increase  in  the  probability  or 
consequences  of  the  DB.A  which  PVLCS 
is  intended  to  mitigate. 

The  PVLCS  is  not  an  initiator  of  any 
previously  analyzed  accident.  The 
configuration  of  one  system  inoperable 
is  presently  addressed  by  the 
specification  and  will  not  change  an 
allowed  operation.  Because  the 
operation  is  no  different  than  previously 
allowed,  the  consequences  of  an  event 
previously  evaluated  has  not  been 
increased.  The  probability  of  an  event 
requiring  the  system  has  been  evaluated 
and  determined  to  be  ver)'  low. 

In  addition,  the  proposed  changes 
address  two  subsystems  inoperable. 
This  charge  wouid  pllow  seven  days  of 
continued  operation  with  both  main 
steam  positive  leakage  control  (MS- 
PLCSi  and  PVLCS  subs>  stems 
inoperable.  The  MS-PLCS  and  PVLCS 
are  not  initiators  of  any  previously 
analyzed  accident.  Therefore,  these 
changes  do  not  significantly  increase  the 
frequency  of  such  accidents.  This 
proposed  change  would  allow 
temporary  operation  with  no 
OPER.ABLE  PVLCS  or  MS-PLXZS.  Minor 
increases  in  containment  leakage,  such 
as  the  leakage  through  the  MSIVs,  have 
been  found  to  have  no  significant 
impact  on  the  ri.sk  to  the  public. 

Consequently,  this  change  does  not 
significantly  increase  the  consequences 
of  any  previously  analyzed  accident. 

The  increase  to  the  probability  of  core 
damage  as  a  result  of  the  loss  of  long 
term  ADS  air  supply  backup  has  been 
evaluated  and  determined  to  be  less 
than  the  NRC  safety  goal  of  lE-6  and 
the  NL'M.\RC  goalof  lE-7  for 
evaluation.  Therefore  there  is  not  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated. 

2.  The  p.'oposed  change  would  not 
create  the  passihility  of  a  ne%v  of 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  to  increase  the 
allowed  outage  time  from  seven  days  to 
30  days  for  one  subsystem  inoperable 


does  not  result  in  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  pre\'iously  evaluated.  This 
change  does  not  result  in  any  changes 
to  the  equipment  design  or  capabilities. 
Since  the  PVLCS  mitigates  the 
consequences  of  an  accident  and  failure 
of  this  ."System  cannot  create  an  accident. 
Therefore,  this  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed  accident. 

The  change  to  allow  two  systems  out 
of  service  has  been  proposed  for  PVLCS 
and  MS-PLCS  of  7  days  and  is 
consistent  with  the  allowable  out-of- 
service  time  spr'cified  in  LCO  3  6.1.8 
and  3.6.1  9  of  NUREG-1434,  "Standard 
Technical  Specification  General  Electric 
Plants.  BWR/6"  for  these  systems.  This 
allowance  is  based  on  the  low  safety 
significance  as  discussed  in  NUREG- 
1273,  "Technical  Findings  and 
Regulatory  Analysis  for  Generic  Safety 
Issue  II.E.4.3.  "Containment  Integrity 
Check,"  and  NirREG/CR-3539,  ''impact 
of  Containment  Building  Leakage  on 
LWR  Accident  Rjsk." 

Although  the  proposed  change  allows 
further  operation  of  the  plant  with 
equipment  not  capable  of  performing  its 
safety  function,  they  do  not  result  in  any 
changes  to  the  equipment  design  or 
capabilities.  Loss  of  the  containment 
function  does  not  impact  the  reactor 
coolant  pressure  boundary  or  its  support 
systems;  therefore,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed 
accident. 

Since  the  change  to  the  long  term  air 
supply  for  ADS  has  been  evaluated  and 
the  increase  in  core  damage  is  below  the 
NRC  safety  goal  of  lE-6  and  the 
NUM.\RC  goal  of  lE-7  for  evaluation, 
this  proposal  should  not  be  considered 
as  a  new  event. 

3.  The  proposed  change  would  not 
involve  a  reduction  in  the  margin  of 
safety. 

The  proposed  change  to  increase  the 
allowed  outage  time  from  seven  days  to 
30  days  for  one  subsystem  inoperable 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety.  The  PVLCS  is 
not  an  initiator  of  any  previously 
analyzed  accident.  As  stated  above,  the 
proposed  change  increases  the  allowed 
outage  time  for  a  system  that  is  used  to 
mitigate  the  consequences  of  an 
accident.  The  system  continues  to 
perform  its  intended  safety  function  and 
the  change  in  allowed  outage  time  has 
a  very  small  impact  on  plant  risk.  The 
configuration  of  one  system  inoperable 
is  presently  addressed  by  the 
specification  and  therefore  will  not 
change  the  previous  margin  of  safety  of 
an  allowed  operation.  Because  the 


operation  is  no  different  than  previously 
allowed,  the  results  of  an  event 
previously  evaluated  have  not  been 
increased.  Therefore,  the  proposed 
change  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  would  also 
allow  seven  days  of  continued  operation 
with  both  MS-PLCS  and  PVLCS 
inoperable.  Minor  increa^sin 
containment  leakage  such  as  tJie  leakage 
through  the  MSIVs,  as  identified  in 
NUREG-1273  and  NniEC/CR-3539. 
have  been  found  to  have  no  significant 
impact  on  the  risk  to  the  public. 
Therefore,  the  proposed  cliange  does  not 
result  in  a  significant  reduction  in  a 
margin  of  safety. 

The  change  to  the  long  term  ADS  air 
supply  has  been  determined  not  to  add 
significant  risk  to  the  general  public; 
therefore,  the  change  does  not  involve  a 
significant  reduction  ir.  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  invokes  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Di'.ision  of  Freedom 
of  Information  and  Publications  Service, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20S55.  and  should  cite  the 
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publication  date  and  page  nnmbtr  of 
this  Federal  Register  notice.  Wntten 
comments  mav  also  be  delivered  to 
room  P-223.  PhilHps  Building.  7920 
Norfolk  Avenne,  Bethestia,  Maryland, 
from  7;30  a.m.  to  4  15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  N'RC 
Public  Document  Room,  the  Gt^lman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  11.  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  w  ho 
wishes  to  participate  as  a  par»y  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  ksave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practic*  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
GovemiT>ent  Do<,-uments  Departnjent. 
Louisiana  State  Unr>'ersity.  Baton 
Rouge,  Louisiana  7080.3.  if  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Lif^nsing  Board,  desigiistt^  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  LJL:ensing 
Board  will  issue  a  no'iif  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
i/»t!tion  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
re.sults  of  the  proceeding.  The  petition 
^'  "uid  specifically  e.xplain  the  reasons 
vv  ry  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioners  right  under  the  Art  to  be 
:n.3de  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioners 
property,  financial,  or  other  interest  in 
the  pro<.eeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 


which  petitioner  wishes  to  intenene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  rvjquesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisf\'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  Include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provides  brief  explanation  of  the 
bases  of  the  contention  and  a  cont.ise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
tliose  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideratiort  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
8  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter^'ene  be«jme 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideretion,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  Involves  a 


significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuanrp  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  mav 
be  delivered  to  the  Commission's  Public 
Dot-ument  Room,  the  Celman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20555,  by  the  aho%'e  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  n>essage 
addressed  to  Suzanne  C.  Black,  Director 
Project  Directorate  rV-2:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Mark  J. 
Wefterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and>or  requests 
for  hearing  will  not  be  entertained 
absent  a  determirwtion  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2  714(a)ll)  (iHv)  and  2.714|d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
omnndment  dated  February  22, 1994, 
which  is  available  for  public  inspeclion 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Buildipg.  2120  L 
St.'vet,  NW.,  Washington,  DC  20555  ?nd 
e!  the  local  public  document  roo.-n 
located  at  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  Louisiana  7C803. 

DatMJ  at  KockvilJe,  Vlarylanil.  this  3iri  i3a\ 
iif  M.jrxJi  1994. 

For  tho  Nucit»ar  Hpgulatory  Commission 
Robert  G.  Schaaf. 

Adiriff  Pmjfcl  Manager,  Project  Dir^toratu 
IV-2.  Division  of  P  factor  Proferts.  llirvn^ 
C)frice  of  Nuclear  RtvKtnr  Rt^utation. 
|FR  Doc  94-5541  Filed  3-9-W;  8  45  j^tiI 
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Tennessee  Valley  Authority;  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

[Docket  Nos.  50-327  AND  50-328] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Tennessee 
Valley  Authority  {licensee),  for 
amendments  to  Facility  Operating 
License  Nos.  DPR-77  and  DPR-79 
issued  to  the  licensee  for  operation  of 
the  Sequoyah  Nuclear  Plant  Units  1  and 
2.  located  in  Soddy  Daisy.  Tennessee. 
Notice  ot  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  February  2. 1994 
(.59  FR  4948). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  to  delete 
License  Condition  2.H  from  the 
Operating  License.  This  license 
condition  requires  that  violations  of 
certain  specified  license  conditions  be 
reported  to  the  NRC  Regional  Office. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted 
because  inadequate  technical 
j'lstification  has  been  provided.  The 
licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  March  3.  1994. 

By  April  11,  1994,  the  licen.-.ce  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretar>'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N\V.,  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555, 
and  to  the  Office  of  the  General  Council, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  ET  llH,  Knoxville, 
Tennessee  37902,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  18,  1993. 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  March  3,  1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission'* 
Public  DcK:ument  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the 
Chattanooga-Hamilton  County  Library , 


1001  Broad  Street.  Chattanooga, 
Tennessee  37402.  A  copy  of  item  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulator}'  Commission,  Washington 
DC,  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Mar>'land.  this  3rd  day 
ofM.^rch,  1994. 

For  the  Nuclear  Regulator}'  Commission. 
Frederick  f .  Hefadon, 

Direttor.  Protect  Directorate  11-4,  Division  of 
Hi'uctor  Prcjeas — ////,  Office  of  Nuclear 
Reactor  Begulalion. 
IFR  D(H    94-5545  Filed  3-9-94;  845  ami 
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[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportiinity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21,  issued  to  Washington  Public  Power 
Supply  System  (WPPSS).  for  operation 
of  the  WPPSS  Nuclear  Project  No.  2 
(WNP-2)  located  in  Benton  County, 
Washington. 

The  proposed  amendment  would 
modify  the  plant  operating  license  to 
reflect  replacement  of  the  existing 
analog  main  steam  line  radiation 
monitors.  Integrated  Nuclear 
Measurement  and  Control  (INMAC), 
with  a  digital  replacement.  Nuclear 
Measurement  Analysis  and  Control 
(NUM,\C).  The  licensee  identified  the 
proposed  change  as  an  unreviewed 
safety  question  in  accordance  with  10 
CFR  50.59,  and  requested  the  required 
licen.se  amendment  to  support  the 
modification. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  April  11,  1994,  the  licensee  may 
file  a  jequest  for  a  hearing  with  respect 
to  i.ssuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affeded  by  this  proceeding  and  who 
w  ishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 


consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Richland  Public  Library,  955  Northgate 
Street,  Richland,  Washington  99352.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  tlie  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  and  how  that 
interest  may  be  affected  by  the  results  of 
the  proceeding.  The  petition  should 
specifically  explain  the  reasons  why 
intervention  should  be  permitted  with 
particular  nference  to  the  following 
factors:  (1)  the  nature  of  the  petitioner's 
right  under  the  Act  to  be  made  a  party 
to  the  proceeding;  (2)  the  nature  and 
extent  of  the  petitioner's  pioperty, 
financial,  or  other  interest  in  the 
proceeding;  and  (3)  the  possible  effect  of 
any  order  which  may  be  entered  in  the 
proceeding  on  the  petitioner's  interest. 
The  petition  should  also  identify  the 
specific  aspect(s)  of  the  subject  matter  of 
the  proceeding  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  w  ithout 
requesting  leave  of  the  Board  up  to  15 
days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
.satisfy  the  specificity  requirements 
described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
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sources  and  documents  o{  vkh>f>i  ihe 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estfiblish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  resj)ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  prcxeeding,  subietl  to  any 
hmifations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  lo 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  &3mjnission,  US. 
Nuclear  Regulatory  Commission. 
Washington,  E>C  20555. 
Attention:Dockeling  and  Services 
Branch,  or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  .Sfnset, 
NW,,  Washington.  DC  20555,  by  the 
above  date.  Where  petitions  are  filed 
during  the  last  10  days  ol  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  lo  Western 
Union  at  l-(flOO)  248-5100  (in  Missouri 
1-(80C)  342-6700)  The  Wesrem  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
Theodore  R.  Quay:  petitioner's  name 
and  telephone  number;  date  pi'titlon 
was  mailed;  plant  name,  and 
puhlii^tion  d.iie  and  page  numficr  of 
this  Federal  Register  notu  e.  A  copy  of 
the  petition  should  also  be  sciii  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Kagulatory  commission, 
Washington,  DC  20555,  and  to  M.ii. 
Philips,  Ir.,  Esquire,  Winston  ik  Strawn. 
Washington,  DC  20555,  attomey  for  the 
lif^nsee. 

Nontimely  filing  of  pt;iitiun!>  for  i»?ave 
to  inter/ene,  amended  petitior.s. 
supplemental  pet i',  ions  and/or  requests 
for  h'i.in.ng  will  no!  be  ■sntertainod 
abt>(mt  a  determination  by  the 
Commission,  the  presldirg  ofi;i:tfr  ur  the 
presiding  .'^'omic  Safety  and  LiiBusing 
Board  that  the  petition  a;)d/'or  rei^uest 
should  be  granted  basted  upon  a 
balonrlnp  of  the  factors  specified  in  10 
CTR  2.714(a0(l)  (iHvland  2.174fd). 


if  a  request  for  a  hearing  is  received. 
Ihe  Commis.sion's  staff  may  issue  the 
amendment  after  its  completes  its 
technical  review  and  pnor  lo  the 
completion  of  any  required  heanng  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50  92, 

For  further  details  with  respect  lo  this 
adion,  see  the  application  for 
amendment  dated  November  30,  1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washirgton,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Richland  Public  Library, 
955  Northgafe  Street.  Richland, 
Washington  99352, 

Dated  at  Roc  k\  il!e,  Maryland,  t.his  3rd  day 
of  March  1994 

For  the  Nudeai  Regulatory  Con.mission 

Theordor  R.  Quay, 

Cirvctnr.  Pro/f  f  Dirvriaroie.  Division  of 
Reactor  Projects-UUl\/V,  Offtn>  of  NurJt^r 
Rf  actor  Regulation. 

|FR  Doc  94-.5544  Fil»>d  3-9-94.  8 AS  am| 

BILUHG  COO€  ■^'I'iO-O^-tt 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Commercial  Aclivlttes  Perlormance 
Circular  A-78 

AGENCY:  OtTice  of  Management  and 

Budget. 

ACTION:  IssurincB  of  Transmittal 
Memorandum  No  11.  amending  ONfB 
Grcular  No,  A-76.  "Performance  of 
Commercial  Activities." 

SUMMARY:  This  notice  contains 
Transmittal  No  13,  to  OMB  Circular  No. 
A-76,  "Performance  of  Commercial 
.Activities." 

This  Transmittal  Memorandum 
updates  the  Federal  pay  raise 
assumptions  and  inflation  factors  used 
for  computing  the  Government's  In- 
house  personnel  end  non-pay  costs  hit 
Fis«.3l  Years  1994  through  1999.  The 
Federal  pay  raise  assumptions  and  the 
non-pay  category  ntes  are  nmtained  ia 
the  President's  Budget  for  Fiscal  Year 
1993.  Tho  factors  contained  in  OMB 
Ciri;ular  No.  A-76.  Transmittal 
Memorandum  No.  12  are  outdated. 

The  revision  du«.»s  not  require  any 
ris^oncy  to  (1)  create  or  maintain  a 
duplicate  control/monitoring/ reporting 
system  or  (2)  adopt  any  additional 
controls,  not  presently  in  compliance 
with  Federal  Acquisition  Regulations 
(FAR) 


FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 

Da\id  ChiliJb,  Feoerai  Ser. ices  Branch, 

General  Management  Division,  OfTre  of 

Management  and  Budget,  (202)  395- 

B104 

Frankiin  S.  Rp^drr 

Assistcnt  Director  for  General  MarmgemerJ 

March  2, 1994. 

Circular  Na  A-76  IRevist-d)  TransniiHal 
Memorandum  Na  13 

TO  THE  HEADS  OF  EXECUTIVE 

DEPARTMENTS  AND  ABBNCJES 
St  B|ECT:  Performance  of  Gctnmerr.ial 

Activities 

This  Transmittal  Memorandum  updatf>r3 
the  Federal  pay  raise  assumptions  and 
inflation  factors  used  for  computing  t.Se 
Government's  in-house  psrsonnel  arid  non 
pay  costs,  as  provided  in  the  President's 
Budget  for  Fiscal  Year  1995. 

The  following  factors  should  be  applied 
per  paragraph  C  pages  IV -6  and  IV -7  of  th») 
OMB  Circular  A-76  Supplemental  Cost 
Comparison  Handbook  (August  1983). 


Federal  pay  raise  assumpbons 
Efective  date 


Jar.uary  1994 
January  1935 
January  1996 
Ja^ary  1997 
January  1998 
January  1999 
Ncrvpay 
etci 


lnr.ation  fac- 
tors miiita'Y 

ctvrttan 


00 
1.6 
2S 

26 
25 
2.5 


categories  (supplies  arxJ  eqwpnerTi, 


FY  1993   .  

FY  1994  

FY  1995 

FY  1996 

—— 

2.7 
26 
2.9 
30 

nr  1997 

3.1 

FY  19S8  

31 

FY  1999  

_- 

3.1 

(i'siTidphn  pay  diffonniuiis  rpcnivmi  jn 
19i»4  and  pnor  ytMrs  shall  be  Included  for  th« 
dcv»']opm«nt  i.if  in-house  personnel  ar^H. 
Tho  alxive  pdy  raise  factor*  ^hall  be  applied 
after  coriSideratiuD  is  giv«»n  to  the  g«M(;r^phu. 
pay  d;ff'TiMit;.il8.  The  p-iy  rdisp  fdctorn 
pn)',jd«td  for  1995  and  beyond  shall  tie 
npplii'rj  lo  ail  employe's.  >*ith  no ass-jmphoTi 
being  marte  as  lo  how  th- y  will  he  dlstnbm-.d 
lK!twe*'n  possible  lorjlity  and  El  J  tmsfd 
in<  rr-rtses. 

Theso  rtvciions  arw  «flttcfive  ds  Jullows:  «itl 
J  (irinRtjs  in  tho  Tr.uismittal  Memomrdum  are 
effcM  tive  immediately  iind  shall  apply  to  all 
cos*  com^iansons  in  protf  *>  wn«r«  ihe 
(^jvt-rnjixait's  in-houM'  cost  estimalw  has  mil 
b«»*n  pcbDcly  revealed  before  this  dat« 

,Sin/:»'rv!ly,  • 

F'diillin  S.  K .Oder. 

Assistant  Director  for  (j*-nerot  Wono^emenl. 
IFR  Doc  94-5482  Fil'?d  S-ft-94;  8  45«m| 
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RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  w  hich  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  April  1.  1994,  shall  be  at  the 
rate  of  30  cents. 

In  accordance  w  ith  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  April  1.  1994,  33.5 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
.Account  and  66  5  percent  of  the  taxes 
(ollected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
c.-edited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated  February'  25,  1994. 
By  .Authority  of  the  Board. 
Beatrice  Ezerski, 

Sr-i  -f-tiiry  to  the  Board 

iFK  Doc  94-5601  Filed  3-9-94;  8:45  ami 

BiLUNG  CODE  T905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Pnwileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

March  4,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
fu! lowing  securities: 

A.MLI  Residential  Properties  Trust 
Shart  s  of  Beneficial  Interest.  S  01  Par 
Value  (File  No.  7-12084) 
Anicican  Paging.  Inc 
Common  Stock,  SI  00  Par  Value  (File  No. 
7-12085) 
Beazer  Homes  USA,  Inc. 


Common  Stock.  $.01  Par  Value  (File  No.  7- 
12086) 
Clear  Channel  Communications.  Inc. 
Common  Stock.  $.10  Par  Value  (File  No  7- 
12087) 
Corimon 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-12088) 
Empressa  La  Modema 
American  Depositary  Receipt  (each  rep.  4 
Class  1  Series  A  Common  Shares)  No  Par 
Value  (File  No.  7-12089) 
Gnipo  Mexicano  De  Desarrollo 
Series  L  American  Depositary  Shares.  No 
Par  Value  (File  No.  7-12090) 
Global  Privatization  Fund.  Inc, 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12091) 
India  Fund,  Inc. 
Common  Stock,  S.OOl  Par  Value  (File  No. 
7-12092) 
Morgan  Stanley  India  Investment  Fund,  Inc. 
Cx)mmon  Stock,  $.01  Par  Value  (File  No.  7- 
12093) 
Instituto  Mobiliare  Italiano 
American  Depositary  Shares  (rep.  3  shrs.  of 
Common  Stock)  Par  Value  Lira  5.000 
(File  .No.  7-12094) 
Martin  Marietta  Materials,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12095) 
Nations  Government  Income  Terra  Trust 
2004,  Inc 
Common  Stock,  $.001  Par  Value  (File  No. 
7-12096) 
Pacific  Gulf  Properties.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12097) 
Summit  Properties.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12098) 
Worldwide  Dollarvest  Fund.  Inc. 
Common  Stock.  $.10  Par  Value  {File  No.  7- 
12099) 
Western  National  Corporation 
Common  Stock.  $.001  Par  Value  (File  No. 
7-12100) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  or  before  March  25.  1994. 
wTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unUsted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-5473  Filed  3-&-94;  8:45  am) 

BILLING  CODE  8010-01-M 


[Release  No.  34-33701;  File  No.  SR-CBOE- 
93-24] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange. 
Inc.  Relating  to  Telephones  Located  on 
the  Floor  of  the  Exchange 

Ma.'ch  2,  1994. 

On  June  7,  1993.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,'  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  incorporate  into  the  rules  of  the 
Exchange  the  conditions  imposed  by  the 
Exchange  governirig  the  use  of  member- 
owned  and  Exchange-owned  telephones 
located  at  equity  option  trading  posts  on 
the  fioor  of  the  Exchange.  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  July  21,  1993.3  No  comment 
letters  were  recei\'ed  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

CBOE  Rule  6.23  prohibits  members 
from  establishing  or  maintaining  any 
telephone  or  other  wire 
communications  between  their  offices 
and  the  Exchange  fioor  without  prior 
approval  by  the  Exchange,  and  it 
authorizes  the  Exchange  to  direct  the 
discontinuance  of  any  communication 
facility  terminating  on  the  Exchange 
fioor. 

In  October  1992.  the  Exchange 
determined  to  permit  tlie  installation  of 
both  Exchange-owned  and  member- 
owned  telephones  at  equity  option  posts 
on  the  trading  fioor,*  and  it 
promulgated  Information  Circular  IC92- 
118  ("Circular")  to  inform  the 
membership  of  this  new  policy  and  the 
fees,  charges,  and  conditions  associated 
with  the  use  of  such  telephones.  At  the 
time  the  Circular  was  issued,  the 


I  15  U.S.C.  78s(bl(l)(l988). 

^17CFR240  19b-4(1992). 

'  See  Securities  Elxchange  Act  Release  No.  32633 
duly  14.  1993),  56  FR  33471  (July  21,  1993). 

» The  E.xchange  has  no!  allowed  telephones  to  be 
installed  at  index  option  trading  posts  for  use  by 
market  markers.  Telephone  conversation  between 
Pat  Cerny.  Market  Surveilla.^c8.  CBOE.  and  Brad 
Ritter,  Attorney.  Office  of  Denvalives  Regulation. 
Division  of  Market  Regulation.  SEC,  on  February  24. 
1994. 
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Exchange  determined  that  the 
conditions  applicable  to  the  use  of  noor 
telephones  would  not  be  treated  as  rules 
of  the  Exchange,  and  accordingly,  no 
surveillance  obligations  were  imposed 
on  the  Exchange  nor  were  members 
subject  to  formal  disciplinary 
proceedings  for  violations  of  the  polices 
contained  in  the  Circular. 

The  Exchange  now  proposes  to 
incorporate  into  its  rules  those 
conditions  set  forth  in  the  Circular  as 
applying  to  the  use  of  telephones  at 
equity  options  trading  posts. 
Specifically,  these  conditions  are  as 
follows: 

1.  There  will  be  no  restrictions  on 
where  a  member  may  call. 

2.  Floor  telephones  may  not  be  used 
to  receive  orders,  although  they  may  be 
used  to  provide  quotations. 

3.  Members  may  give  their  clerks  their 
personal  identification  ("PIN")  access 
codes.  Although  both  members  and 
clerks  may  use  the  post  telephones, 
members  will  have  priority.  Liability  for 
all  calls  made  using  a  member's  PIN 
access  code  will  be  that  of  the  member. 

4.  Stock  clerks  will  not  be  permitted 
to  establish  a  base  of  operations 
utilizing  post  telephones. 

5.  Memoers  and  their  clerks  using  the 
telephones  consent  to  the  Exchange 
requiring  that  any  telephone  or  line  be 
subject  to  tape  recording. 

6.  The  telephones  will  be  used  for 
voice  senice  only.  Data  (PC's,  fax,  etc.) 
will  remain  subject  to  Exchange  consent 
under  a  separate  program. 

7.  Cellular  or  portable  telephone  may 
not  be  used  on  the  trading  P.oor. 

8.  Telephone  headsets  may  not  be 
used  on  the  equity  options  floor. 

The  Exchange  shall  republish  the 
Circular  as  a  Regulatory  Circular  in 
order  to  inform  members  that  these 
conditions  are  rules  and  that  violations 
may  lead  to  disciplinary  proceedings. 
The  Exchange  believes  it  is  now 
appropriate  to  treat  these  conditions  as 
Exchange  rules  in  order  to  be  able  to 
utilize  both  informal  and  formal 
disciplinary  proceedings  and  sanctions 
to  promote  compliance. s 

The  Exchange  intends  to  police 
compliance  with  these  conditions  by 
means  of  customary  floor  surveillance 
procedures,  including  reliance  on 
surveillance  by  floor  officials  and 
Exchange  employees.  Additionally,  the 


'  The  Exchange  has  represented  thai  it  has 
received  no  complaints,  nor  has  it  detected  any 
violations  of  the  procedures  contained  in  the 
Circular  since  telephones  have  been  installed  at  the 
equity  options  trading  posts.  Telephone 
conversation  between  Pat  Cemy.  Market 
Sun-eillance.  CBOE.  and  Brad  Ritter.  Attorney, 
Office  of  Derivatives  Regulation,  Division  of  Market 
Regulation.  SEC.  on  February  23.  1994  ("February 
23  Conversation"). 


Exchange  represents  that  it  has  in  place 
a  surveillance  sharing  agreement  with 
the  Chicago  Mercantile  Exchange 
("CME")  whereby  transaction 
information  is  continually  made 
available  to  the  CBOE  by  "the  CME 
regarding  futures  transaction  activity  by 
CBOE  members  that  is  above  certain 
defined  parameters. e  The  CBOE  also 
receives  New  York  Stock  Exchange 
("NYSE")  program  trading  information 
and  analyzes  this  information  against 
options  activity  to  conduct  sur\'eillance 
for  options  strategies  implemented 
ahead  of  and  in  anticipation  of 
programmed  equity  trades. ^  Finally,  the 
Exchange  represents  that  it  has  systems 
in  place  to  detect  and  deter 
frontrunning.8  These  systems  generate  a 
report  of  options  trades  occurring 
within  a  certain  time  period  prior  to  the 
purchase  or  sale  of  blocks  of  10,000  or 
more  shares  of  the  securities  underlying 
the  options.9  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5), io  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  maintain  fair  and  orderly 
markets.  Specifically,  the  Commission 
agrees  with  the  Exchange's  position  as 
stated  in  the  Circular  that  the  proposed 
rule  change  may  facilitate  efficient 
access  to  underlying  markets  by 
providing  market  makers  with  more 
immediate  access  to  those  markets. 
Providing  procedures  whereby  market 
makers  in  the  equity  options  crowds  can 
readily  communicate  with  the  off-floor 
offices  of  member  firms  as  well  as  other 
locations  off  of  the  Exchange's  trading 
floor,  will  allow  them  to  obtain  and 
transmit  information  more  efficiently 
which  may  resuh  in  benefits  to 
investors  by  improving  execution  of 
orders. 

Further,  incorporating  the  procedures 
contained  in  the  Circular  into  the  Rules 
of  the  Exchange  will  enable  the 
Exchange  to  monitor  better  the  use  of 
the  floor  telephones  and  to  discipline 
members  for  violations  of  those  rules. 
As  noted  above,  because  the  proposed 
telephone  policy  does  not  restrict  where 


'W 

•Frontrunnirtg  is  the  practice  of  effecting  an 
options  transaction  based  upon  non-public 
Information  regarding  an  impending  block 
transaction  In  the  underlying  stock,  in  order  to 
obtain  a  profit  when  the  options  market  adjusts  to 
the  price  at  which  the  block  trades. 

"February  23  Conversation,  supra  note  5. 

ioi5U.S.C.78f(b)(5)ll9ft8). 


a  member  may  call,  the  telephones  may 
be  used  to  place  orders  in  underlying 
stocks  and  in  futures  markets."  \Vith 
respect  to  equity-related  transactions, 
while  the  telephones  may  give  options 
market  makers  more  immediate  access 
to  the  market  in  the  underlying 
securities,  the  Commission  believes  that 
the  CBOE's  surveillance  systems 
currently  in  place  are  adequate  to  detect 
and  deter  any  such  attempts  at 
manipulation  including  frontrunning. 
Although  the  surveillance  procedures 
will  not  directly  detect  that  a  potential 
frontrunning  may  have  been  attempted 
through  use  of  the  floor  telephones,  the 
Exchange's  existing  surveillance 
procedures  will  ensure  that  the  CBOE  is 
aware  of  any  options  transactions  that 
raise  frontrunning  concerns. 
Accordingly,  although  the  placement  of 
telephones  on  the  equity  options  trading 
floor  may  make  it  easier  for  a  market 
maker  to  place  hedging  orders  in  the 
underlying  security,  the  use  of  the  Hoor 
telephones  will  not  diminish  the  ability 
of  the  Exchange  to  detect  and  defer 
manipulation.  Similarly,  the  CBOE  will 
continue  to  analyze  options  trading 
against  NYSE  program  trading  data  for 
potential  frontrunning.12  With  respect 
to  futures-related  transactions,  the 
Commission  believes  that  the  Exchange 
would  be  able  to  adequately  conduct 
surveillance  for  improper  activities  as  a 
result  of  the  transaction  information 
pro\ided  to  the  Exchange  by  the  CME 
pursuant  to  the  Exchange's  surveillance 
sharing  agreement  with  CME.»3 
Although  the  surveillance  information 
obtained  by  the  Exchange  will  not 
indicate  that  the  Hoor  telephones  were 
used  to  enter  into  a  potentially  improper 
futures  transactions,  the  Exchange's 
ability  to  conduct  surveillance  for 
potential  manipulation  will  not  be 
hindered  because  of  the  existence  of 
floor  telephones  at  the  equity  options 
posts  on  the  floor  of  the  Exchange. 
Additionally,  the  Commission  also 
notes  that  surveillance  information  is 
shared  through  the  Intermarket 
Sur\'eillance  Group  ("ISG ').»*  Because 
of  potential  opportunities  for  trading 
abuses  involving  stock  index  futures, 
stock  options,  and  the  underlying  stock 


"The  proposed  rvjie  change  also  allows  members 
to  use  the  floor  telephones  for  the  purpose  of 
providing  quotations  on  equity  opticas.  In  using  the 
lelephor>es  for  this  purpose,  members  mav  only 
provide  quotations  that  have  been  publicly 
disseminated  pursuant  to  CBOE  Rule  30.11. 

"  See  supra  note  7  and  accompanying  text. 

"Sec  supra  note  6  and  accompanying  text. 

"ISG  was  formed  on  July  14.  1983  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  .iharing 
arrangements  in  the  slock  and  options  market.  See 
Intermarket  Surveillance  Group  Agreement.  July  14. 
1983. 
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and  the  r.eed  for  greater  sharing  of 
surveillance  information  for  these 
potential  intermarket  trading  abuses,  the 
CME  and  the  Chicago  Board  of  Trade 
loined  the  ISG  as  affiliate  members  in 
1990. 

The  Exchange's  proposal  also 
prohibits  the  use  of  portable  and 
t  ellular  telephones  on  the  equity 
options  trading  floor.  Prohibiting  the 
use  of  portable  telephones  aids  in 
ensuring  that  market  makers  will  be 
physically  present  at  the  equity  options 
trading  posts  where  the  options  classes 
to  which  they  have  been  appointed  are 
traded.  The  Commission  believes  that 
ensuring  the  physical  presence  of 
market  makers  at  the  trading  posts  helps 
to  promote  the  maintenance  of  fair  and 
orderly  markets.  As  a  result,  the 
Commission  believes  that  this 
restriction  is  within  the  discretion  of  the 
E.xchange  and  does  not  raise  regulatory 
concerns. 

Finally,  the  Exchange  has  represented 
that  since  the  Circular  was  issued  and 
telephones  at  equity  options  trading 
posts  have  been  installed,  the  Exchange 
has  not  received  any  complaints 
concerning  their  use.  nor  detected  anv 
violations  of  the  procedures  set  forth  in 
the  Circular.Js 

In  summar\'.  because  the  Commission 
believes  that  Installing  telephones  at  the 
equity  options  posts  on  the  floor  of  the 
Exchange  may  result  in  benefits  to 
investors  by  allowing  market  makers  to 
more  efficiently  hedge  their  options 
positions  through  improved  immediate 
access  to  underlying  markets  while  not 
impairing  or  diminishing  the  ability  of 
the  Exchange  to  conduct  surveillance 
for  improper  equity-related  or  futures- 
related  trading  activity,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act. 

It  IS  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.'s  that  the 
proposed  rule  change  (File  No.  SR- 
C:B0E-93-24)  is  approved. 

For  the  Commission,  by  the  Division  of 
Miirket  Regulation,  pursuant  to  delegated 

uuthority  '' 

Margaret  H.  Mcfarlajid. 

-Pepiity-  Secretary. 

IFR  Doc   94-5478  FiiH  3-^94.  8:45  aiiil 
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Self-Reguiatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Ptedge  of  Government 
Securities  as  Collateral 

[Release  No.  54-^3709;  File  No.  SR-DTC- 
94-02] 

March  3. 1994 

On  January  26,  1994.  The  Depository 
Tru-st  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  ^  that  would  allow  participants 
to  pledge  government  securities  to  DTC 
as  collateral  to  cover  outstanding  short 
positions.  On  February  15. 1994,  the 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register.^  No  comments  were  received. 
This  order  approves  the  proposal. 

I.  Description 

The  proposed  rule  change  provides 
for  a  procedure  to  allow  participants  to 
pledge  government  securities  to  DTC  as 
collateral  to  cover  outstanding  Next-Day 
Funds  Settlement  ("NDFS")  short 
positions.'  Only  short  positions  aged 
thirty  calendar  days  or  more  will  be 
eligible  for  coUateralization.* 

DTC  imposes  a  cash  penalty  of  130% 
of  the  market  value  of  the  aged  short 
position  (*'short  position  penalty"). s 
The  rule  change  provides  an  alternate 
means  for  participants  to  satisfy  their 
obligation  to  provide  DTC  with  a  short 
position  penalty.  Participants  also  may 
continue  to  make  cash  deposits. 

Under  the  proposal,  participants  may 
pledge  government  securities  residing  in 
their  DTC  "free"  accounts.6  Initially 


'•■  Febrjdry  2J  Comrersation.  supra  noie  5. 
"■15U.SC.  78s<b|(2l(19B8|. 
"  17  CFR  200  30-3(a!(l2)  (19*).ll 


•15U..S.C.  7es(b)(l)(1988) 

-  Securities  Exchange  Act  Release  No.  33602 
(February  B.  1994).  59  FR  7273. 

J  The  proposed  rule  change  contemplates  pledges 
of  the  type  described  in  DTC  Rule  4.  Section  1 
relating  to  DTC's  Paricipanfs  Fund.  DTC  rule  4. 
Section  1.  Letter  from  Karen  G.  Lind,  Associate 
Counsel,  DTC.  to  Sonia  C.  Burnett,  Attorney- 
Advisor.  ComiULSSion  (February  23. 1994). 

'  The  procedure  is  available  for  positions  thai  are 
aged  thirty  days  or  more  because  many  short 
posilions  that  are  d-je  to  adtriinisterial  errors  are 
cleared  up  in  the  First  thirty  days.  The  new 
procedure  is  designed  (o  be  utilized  in  the  case  of 
short  positions  that  are  diffiaill  to  cover  because 
the  securities  are  thinly  traded.  Letter  from  Karen 
G.  Lind  to  Soma  Burnett,  supra 

'The  cash  DTC  receives  is  invested  and  earns 
interest.  The  interest  earned  is  returned  to 
participants  at  periodic  intervals  during  the  year  as 
part  of  the  general  refund.  The  general  refund 
allocates  back  to  participants  excess  operating 
revenues  and  inierest  earned  calculated  by  activity 
levels. 

■'Each  participant's  DTC  "free"  account  contains 
.securities  that  are  available  for  transfer  or  pledge, 
otljer  securities,  such  as  those  that  are  segregated 
for  customers  or  pledged  to  pledgee  banks  do  not 
reside  in  the  "free"  account.  Letter  from  Karen  G. 
l.ind  to  Sonia  C  Bumett.  note  3  supra 


only  DTC-eUgible  U.S.  Treasury  issues 
(Treasury  bills,  bonds,  end  notes)  which 
are  fully  guaranteed  by  the  U.S. 
Ck)vemment  will  be  accepted  as 
collateral.  There  are  no  plans  to  expand 
the  program  bt^yond  government 
securities  at  the  present  time,  however, 
DTC  may  include  other  securities  as 
collateral  in  the  future.' 

Each  day,  DTC  will  inform  each 
participant  of  its  short  positions  aged 
thirty  tiays  or  older  as  of  the  close  of 
business  on  the  previous  day.  The 
participant  can  then  enter  a  request  over 
DTC's  Participant  Terminal  System 
("PTS")  to  pledge  government 
securities.  The  pledge  system  will  verify 
that  the  securities  being  pledged  are 
eligible  for  collaterahzation  before  the 
pledge  is  allowed  to  update  into  DTC"s 
system. 

DTC  will  establish  a  special  account 
on  its  books  that  will  be  used  to  receive 
book-entry  pledges.  The  government 
securities  will  remain  in  DTC's  account 
at  the  Federal  Reserve  Bank  of  New 
York. 8  DTC  will  accept  partial  pledges 
that  do  not  cover  the  entire  amount  of 
the  short  position  penalty. 

The  value  of  a  participant's  securities 
short  positions  and  pledged  securities « 
will  be  marked  to  the  market  on  a  daily 
basis,  and  short  charges  will  be  adjusted 
accordingly.  Participants  may  pledge 
additional  securities  to  cover  an 
increase  in  their  aggregate  short  charges 
or  request  a  release  of  pledged  securities 
which  are  no  longer  needed  to  cover 
their  aggregate  short  charges.  If  the 
value  of  the  pledged  position  is  greater 
than  the  short  position  penalty,  the 
excess  will  not  be  returned  to  the 
participant  unless  the  participant 
requests  it.'o 

A  participant  may  substitute  pledged 
securities  or  request  a  complete  release 
.  of  collateral.  In  the  former  instance, 
after  inputting  the  new  pledge  and  the  ' 
release  request,  the  participant  would 
contact  the  Reconciliation  Department 
prior  to  12:30  p.m.  to  request  a  release 
approval.  The  substitution  will  be  made 
upon  approval  of  the  release  request,  In 
the  event  the  participant  requests  a 


'  Letter  from  ICaren  G.  Lind  to  Sonia  G.  Bumett. 
note  3  supra  In  order  to  expand  the  types  of 
eligible  collateral  to  include  securities  other  than 
Treasury  tionds.  notes,  and  bills.  DTC  will  file  a 
proposed  rule  change  with  the  Commission  under 
Section  19(l))(2)  of  the  Act  and  Rule  19b-4 
thereunder. 

"  Letter  from  Karen  G.  Ijnd  to  Sonia  G.  Burnett, 
note  3  supra 

"The  pledged  .securities  will  be  valued  at  full 
market  value.  DTC  will  not  impose  a  haircut  on  the 
pledged  securities  but  will  require  a  short  position 
penalty  of  130%  of  the  marl^et  value  of  the  short 
position. 

'"Letter  from  Karen  G.  Lind  to  Sonia  C.  Bumett. 
note  3  suprv 
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release  of  collateral  without  requesting 
to  pledge  substitute  collateral,  the 
pledged  securities  would  be  returned  to 
the  "free"  account  at  the  end  of  the 
processing  day  and  the  short  charges 
would  be  reinstated  the  following  day. 

If  pledged  securities  are  redeemed, 
DTC  will  hold  the  redemption  proceeds 
in  a  suspense  account  until  the  pledged 
securities  are  released  and  moved  to  the 
participant's  "free"  account.  At  that 
time,  the  redemption  proceeds  would  be 
credited  to  the  participant's  settlement 
account.  If  pledged  government 
securities  are  called  for  redemption,  the 
participant  must  release  the  pledge  and 
move  the  securities  to  a  "free"  account. 
Interest  earned  on  pledged  securities 
will  be  automatically  credited  to  the 
participant's  account. 

II.  Discussion 

The  Commission  believes  DTC's 
proposal  is  consistent  with  the  Act  and 
particularly  with  sections  17Afb){3)(A) 
and  (F)  of  the  Act. 12  Those  sections 
require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. 

The  proposed  rule  change  will  give 
DTC  participants  greater  flexibility  in 
collateralizing  their  short  positions.  By 
allowing  participants  to  pledge 
government  securities  to  DTC  to  replace 
cash  deposits,  the  proposed  rule  change 
will  improve  participants'  cash 
management  abilities  and  liquidity. 

At  the  same  lime,  the  proposal  will 
continue  to  provide  DTC  with  high 
quality  collateral  for  short  positions, 
mitigating  the  risk  involved  in 
uncovered  short  positions. »3  DTC  will 
accept  only  Treasury  notes,  bonds,  and 
bills  which  are  backed  by  the  full  faith 
and  credit  of  the  U.S.  Government.  DTC 
therefore  will  not  be  subject  to  the  credit 
risk  of  the  obligor.  Because  the  market 
for  Treasury  bills  is  extremely  large  and 
relatively  liquid,  DTC  believes  its 
liquidation  risk  will  be  minimal. 
Furthermore,  DTC  will  employ  its  usual 
internal  controls  to  segregate  pledged 
positions  within  the  pledge  account  and 
to  minimize  the  risk  of  double  pledging. 
By  permitting  DTC  to  minimize  its 
credit  and  liquidation  risk,  the  proposal 
promotes  the  safeguarding  of  securities 


and  funds  in  DTC's  custody  or  under  its 
control. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  (File  No.  SR-DTC-94-02)  is 
consistent  with  section  1 7A  of  the  Act. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-DTC-94-02) 
be,  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. >•• 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  94-5479  Filed  3-9-94;  8:45  am) 
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Midwest  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  Proposed  Rule 
Change  Relating  to  Agency  Crosses 
Between  the  Disseminated  Exchange 
Market 

Marrh  3.  1994. 

I.  Introduction 

On  March  2, 1993,  the  Midwest  Stock 
Exchange,  Inc.  ("MSE,"  "Exchange"  or 
"Chicago  Stock  Exchange")  ^  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  2  and  rule  19b-4  thereunder, ^  a 
proposed  rule  change  relating  to  the 
execution  of  agency  cross  transactions  at 
a  price  between  the  disseminated 
Exchange  market.  On  December  10, 
1993,  the  MSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to 
summarize  and  respond  to  a  comment 
letter  it  received  in  opposition  to  this 


proposal.*  On  February  16,  1994,  the 
MSE  submitted  Amendment  No.  2  to  the 
proposed  rule  change  to  specify  that  the 
proposal  only  applies  to  block  trades 
and  to  clarify  the  Exchange's  position 
regarding  specialist  participation  in 
cross  transactions. 5 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33500 
(January  21,  1994),  59  FR  4128  (January 
28,  1994).  One  comment  letter  was 
received  on  the  proposal.*  This  order 
approves  the  proposed  rule  change, 
including  both  amendments. 

II.  Description  of  the  Proposal 

Article  XX,  Rule  23  of  the  Exchange's 
rules  outlines  the  current  method  for  the 
execution  of  cross  transactions  on  the 
MSE.7  Under  that  rule  (in  conjunction 
with  the  MSEs  priority  rule),  a  member 
or  member  organization  effecting  a  cross 
transaction  first  must  assure  that  all 
existing  bids  or  offers,  at  or  better  than 
the  cross  price,  are  filled  at  their  limits.* 
Thereafter,  the  member  or  member 
organization  must  publicly  announce 
both  sides  of  the  cross;  the  member's 
offer  must  be  higher  than  its  bid  by  at 
least  the  minimum  variation  permitted 
for  that  security. 3  Rule  23  then  allows 
the  member  or  member  organization  to 
execute  the  cross  transaction  at  its  bid 
or  offer.  Under  this  method,  however, 
another  member  can  "break  up"  the 
cross,  by  trading  with  either  the  bid  or 
offer  side  of  the  transaction  when  it  is 
presented  to  the  crowd.  According  to 
the  Exchange,  the  ability  of  the 
specialist,  in  particular,  to  participate  in 
a  cross  transaction  decreases  the 


- 15  U  S.C.  78<)-l(b)(3)  (A)  and  (F)  (1988). 
"Credit  risk  is  the  risk  that  the  counterparty  to 
a  iran.saction  will  not  fulfill  its  obligation.  Market 
risk  is  the  risk  associated  with  adverse  changes  in 
the  market  price  of  a  security.  Liquidation  risk  is 
the  risk  that  the  full  value  of  collateral  will  not  tie 
realized  upon  liquidation  of  such  collateral. 


•«17CFR200.30-3(a)(12)(1990). 

>  As  of  July  8.  1993,  the  MSE  changed  its  name 
to  the  Chicago  Stock  Exchange.  Inc.  C'CHX'  ).  See 
Securities  Exchange  Ad  Release  Nos.  32488  (June 
18.  1993).  58  FR  34284  (June  24.  1993)  (File  No. 
SR-MSE-93-13)  (immediate  effectiveness  of 
proposed  rule  change  to  amend  the  MSE's 
Certificate  of  Incorporation  and  Constitution  to 
effect  a  name  change);  and  32489  (June  18,  1993). 
58  FR  34285  (June  24.  1993)  (File  No.  SR-MSE-93- 
16)  (immediate  effectiveness  of  proposed  rule 
change  to  make  conforming  changes  to  the  MSE 
Rules.) 

n5U.S.C78s(b)(l)(1988). 

M7  CFR  240.196-4  (1991). 


♦See  letter  from  David  T.  Rusoff.  Foley  *  Laid.ier. 
to  Beth  A.  Stekler.  Attorney.  Division  of  Market 
Regulation.  SEC.  dated  December  9.  1993 
("Amendment  No  1"). 

'See  letter  from  David  T.  Rusoff.  Foley  a  Lardner 
10  Sharon  Lawson.  Assistant  Director.  Division  of 
Market  Regulation.  SEC.  dated  Fi-bruar\  15.  1994 
("Amendment  .No.  2"). 

»  See  letter  from  Robert  Hill.  Vice  President.  The 
Chicago  Corporation,  to  the  Executive  Committee. 
MSE.  dated  October  20.  1992  ("Hill  comment 
letter").  The  Hill  comment  letter  was  forwarded  to 
the  Commission  as  part  of  Amendment  No  1. 
supra,  note  4. 

'  In  a  cross  transaction,  a  member  or  member 
organization  that  holds  an  order  to  buy  and  an  order 
10  sell  an  equivalent  amount  of  the  same  security 
wishes  to  execute  the  orders  against  each  other 
Because  it  already  holds  both  sides  of  the  traoe.  the 
member  does  not  want  the  grders  to  interact  with 
other  market  interest. 

•As  a  general  matter,  the  bid/offer  entered  at  the 
best  price  (j  e  .  the  highest  bid  or  the  lowest  offer) 
is  entitled  to  priority  over  bids'offers  at  inferior 
prices:  similarly,  the  first  bid/offer  clearly 
established  at  a  given  price  is  entitled  to  priority 
over  other  bids/offers  at  the  same  price  5>«e  Article 
XX.  rules  15-18  of  the  MSE  Rule*. 

•  Article  XX.  Rule  22  of  the  MSE  Rules  sets  forth 
the  minimum  variation  permitted  for  securities 
traded  on  the  Exchange. 
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likelihood  of  the  order  sending  firm 
receiving  an  immediate  execution. 

The  Exchange  proposes  to  add  a  new 
Interpretation  and  Policy  .01  to  Rule  23. 
Specifically,  the  proposed  interpretation 
will  require  that  the  MSE  specialist 
refrain  from  interfering  with  a  floor- 
brokered  agency  cross, lo  of  10.000 
shares  or  more.^'  at  a  cross  price 
between  the  diss<?minated  Exchange 
market. 12  Even  if  the  above  requirement 
precludes  specialist  participation,  once 
a  cross  is  executed,  the  specialist 
nevertheless  will  be  obligated,  as  under 
current  rules,  to  satisfy  all  book  orders 
with  priority  at  the  cross  price  In 
contrast,  the  N^SE  proposal  will  allow 
the  specialist  to  fwrticipate  in  a  bloc:k 
agency  cross  if  he  or  she  has  a 
disseminated  bid  or  offer  at  the  cross 
price,  regardless  of  the  size  thereof." 
Finally,  the  MSE  has  clarified  that  a 
specialist  who  is  willing  to  provide  one 
side  of  the  cross  with  a  better  price  will 
have  the  opportunity  to  do  so.'-» 

The  MSE  states  that  the  purpose  of 
the  proposed  rale  change  is  to  increase 
the  possibility  of  immediate  execution 
of  agency  crosses  on  the  Exchange  when 
the  cross  price  is  between  the 
dissi'rr.inated  MsE  market.  The 
Exchangt'  beli»-  "s  that  tlie  proposed 
rule  cliange  is     "isistent  with  section 
6{h)(.S)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
to  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  pubfic  interest. 


'"Kor  piirpoMJs  of  this  proposal,  the  Exchange  ha.s 
(iefined  the  term  "agency  cross"  as  a  cross  where 
neither  the  ordnr  to  bey  nor  the  order  lo  sell  is  for 
the  accnum  of  any  meraber  or  member  orpanizalion 
[i  e  .  including,  but  not  limited  to.  tht  n-iember  or 
member  organization  executing  the  cross). 
Telephone  conversation  between  David  T  Rusoff. 
Kniev  ft  Ijrdnr^.  and  Beth  A.  Stekler,  Attorney. 
Division  of  Mariet  Regulation.  SEC.  on  January  5. 
1994 

"The  proposed  interpretation  will  not  apply  to 
rrossesof  !*«»  ttan  10. 000  shares.  According  to  the 
Exchange,  the  ct.rrent  rules,  see  supra  notes  7-9 
and  accompanyrng  text,  will  continue  lo  govern  the 
execution  of.  and  specialist  panicipation  in.  crosses 
Ihdt  fal!  beiow  the  MSEs  10.000  share  size 
threshold  for  block  trades.  Tel''phone  conversation 
between  David  T.  RusfjfT.  Foley  ft  Lardner.  and  Beth 
.^  StekJer.  Artonvy.  Division  of  Market  Regulation. 
SLC.  on  February  16.  1994. 

"Hovtever.  the  specialist  will  be  allowed  to 
pdrtjcipate  if  the  memtjer  presenting  the  cross 
previously  solicited  his  or  her  assistance  in 
Lonsummrfting  any  part  of  the  transaction. 

"In  particular,  the  Exchange  has  indicated  thai 
a  specialist  who  is  displaying  a  bid  or  offer  at  the 
cross  pnce  will  be  allowed  to  participate  at  that 
price,  even  m  a  size  greater  than  his  or  her 
quotation.  Telephone  conversation  between  David 
I   RusofT.  Foley  ft  l,ardner.  and  Beth  A.  Slekler. 
Aiiorney.  Division  of  Market  Regulation.  .SEC.  on 
December  20. 1993 

'« See  Amendment  No  2.  siipm.  note  5. 


III.  Comments  Received  and  MSi. 
Response 

One  comment  letter  on  the  proposed 
rule  change,  from  a  MSE  specialist,  was 
received  by  the  Exchange  and  forwarded 
to  the  Commission. »5  In  his  letter,  the 
commentator  recommends  that  the  MSE 
proposal  be  disapproved  and  raises 
several  arguments,  as  discussed  below, 
in  support  of  his  position 

First,  the  commentator  states  that  the 
MSE's  rules  have  always  provided  for 
the  protection  of  customer  orders,  no 
matter  how  small,  and  claims  that  this 
proposal  represents  a  significant 
philosophical  change  from  that  stance. 
The  commentator  fears  that  this  will 
undermine  the  Exchange's  leverage  in 
arguing  for  increased  protection  and 
participation  of  public  orders. 

The  letter  also  suggests  that  a  new- 
policy  is  not  necessary  at  this  time.  In 
the  commentator's  opinion,  most 
instances  where  crosses  are  broken  up 
occur  for  legitimate  reasons,  and.  while 
there  may  be  problems  with  certain 
specialists,  overall  brokers  believe  that 
the  current  rules  are  adequate. 
Moreover,  the  commentator  contends 
that  the  Exchange  does  not  have  much 
to  gain.  e«a'p'  for  "window  dre<=sing 
trades."  from  the  proposed  rule  change. 
To  this  end.  the  commentator  states  that 
the  Exchange  will  receive  little  in  the 
way  of  additional  transaction  fees  or 
CTA  revenue. 

In  addition,  the  commentator  argues 
that  the  proposed  interpretation  makes 
no  allowance  for  human  slowness  and 
asks  what  will  happen  in  busy  markets. 
The  commentator  notes  that  a  public 
order  which  has  come  in  to  the  MSE 
specialist,  but  has  not  yet  been  reflected 
in  his  or  her  quote,  cannot  participate  in 
a  cross:  the  letter  implies  that  this  result 
is  contrary  to  the  type  of  business  an 
exchange  (as  opposed  to  a  crossing 
network)  wants  lo  encourage.  In 
addition,  the  commentator  suggests  that 
the  new  policy  will  be  susceptible  to 
abuse  because  the  MSE  cannot 
determine,  on  an  immediate  basis, 
whether  a  particular  transaction  is  really 
an  agency  cross.  His  letter  predicts  that 
monitoring  "after  the  fact"  will  have  a 
negative  impact  on  the  Exchange's 
ability  to  attract  business. 

Finally,  the  commentator  expresses 
concern  that  this  proposal  will  reduce 
the  natural  tension  between  speciaUst 
and  broker  that  allows  for  efficiency  in 
the  marketplace.  The  commentator 
argues  that  the  Exchange  should  be 
encouraging  more  orders  and  less 
crosses.  From  his  perspective,  liquidity 
is  based  on  the  flow  of  orders  into  the 


price  discovery  network,  and. 
accordingly,  it  is  not  in  the  Exchange's 
interest  to  facilitate  what  he  describes  as 
passively  priced  orders  that  trade 
without  interaction. 

The  MSE  responded  to  the  issues 
raised  by  the  specialist's  comment 
letter.'6  in  its  response,  the  MSE  asserts 
that  the  proposed  rule  change  will  not 
interfere  with  the  execution  of  public 
orders  on  the  specialist's  book. 
According  to  the  Hxchange.  customer 
orders  will  continue  to  be  protected 
under  its  proposal,  because  the 
specialist  will  be  required  to  fill  limit 
orders  at  the  cross  price,  even  if  they  are 
not  displayed  due  to  the  socialist's 
oversight.  In  the  Exchange's  view,  this 
requirement  also  should  encourage 
specialists  to  be  more  efficient  in 
representing  customer  orders  and  to 
quote  their  Irje  market. 

Second,  the  MSE  disputes  the 
commentator's  assessment  of  the  costs 
and  benefits  of  the  proposed  rule 
change.  The  MSE  believes  that  its  new- 
policy  will  encourage  more  institutional 
trades  to  be  routed  to  the  Exchange 
floor;  whether  this  will  result  in  more 
revenue  is  described  as  a  "secondary 
consideration."  In  conclusion,  the  MSE 
states  that  its  proposal  will  create  a 
more  attractive  marketplace  for 
institutional  orders,  without  sacrificing 
traditional  agency  auction  market 
principles. 

In  addition,  the  MSE  does  not  agree 
with  the  commentator  that  the  potential 
for  abuse  [i.p..  by  not  having  an  agency 
order  on  both  sides  of  the  trade)  is  a 
valid  argument  against  adopting  the 
proposed  interpretation  in  the  fir.st 
place.  The  Exchange  states  that  many  of 
its  present  rules  cannot  be  monitored  for 
compliance  on  an  immediate  basis,  and 
pledges  to  take  appropriate  action  if  it 
finds  that  members  are  abusing  this 
rule. 

Finally,  according  to  the  MSE,  the 
proposed  rule  change  will  not  reduce 
the  possibility  of  order  inte-'Bction  on 
the  fioor.  The  Exchange  notes  that  a 
specialist  who  is  not  displaying  his  or 
her  market  at  the  cross  price  (and  who 
has  not  previously  been  solicited  for 
help)  will  be  the  only  one  who  cannot 
participate  in  a  cross  transaction.  This 
proposal  will  not  affect  the  requirement 
that  both  sides  of  the  cross  be 
announced  publicly  and/ or  the  ability  of 
other  interest  in  the  crowd  to 
participate.  In  fact,  the  MSE  contends 
that,  as  a  result  of  this  policy,  more 
orders  could  be  routed  to  the  Exchange 
fioor  and  could  take  pa.rt  in  the  auction 
process. 


t-'See  Mill  comment  letter,  supra,  note  6. 


>'-See  Amendment  No.  I.  supra.  i«3te  4. 


Federal  Register  /  Vol.  59.  No.  47  /  Thursday,  March  10.  1994  /  Notices 


11341 


IV.  Discusskm 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6{b)  and 
11(a). J'  In  particular,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  the  section  6(b)(5) 
requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and.  in  generel,  to  protect  investors 
and  the  public  interest;  and  with  the 
section  6(b)(8)  requirement  that  the 
rules  of  an  exchange  not  impose  any 
unnecessary  burden  on  competition. 
The  Commission  also  believes  that  the 
proposed  ruie  change  does  not  operate 
in  a  manner  inconsistent  with  the 
traditional  auction  market  principle  of 
customer  priority,  as  embodied  in 
section  i:(a)  of  the  Act. 

After  careful  review  of  the  comments 
recei\-ed  as  well  as  the  applicable 
statutory  pro\'isions.  the  Commission 
has  concluded  that  the  proposed  rule 
change  should  further  competition 
among  the  exchanges,  as  well  as 
between  exchanges  and  other  markets, 
and  should  increase  the  opportunities 
for  the  efficient  execution  of  cross 
transactior^  In  the  past,  the 
Commission  has  recognized  the 
competition  that  exists  between  the 
various  maikets  for  order  flow,  and 
especially  for  block  business.  Several 
exchanges  recently  have  received 
Commission  approval  to  amend  their 
rules,  on  the  grounds  that  exchange 
rules  may  hinder  members'  ability  to 
execute  a  cross  transaction  without 
interference  and  thus  may  place  an 
exchange  at  a  competitive 
disadvantage.'* 


'■  :5fSC.  T8f[bHl98e), 

'"See,  t^^  Securi«ies  Exctian^  .^ct  Release  Nos 
27205  (.August  31.  1989).  54  FR  37180  (Seplemljer 
7.  1989)  (File  No.  SR-Phlx-e9-17)  (approving 
PhiUdeipbia  Stock  Exchange  ("Phlx")  proposal  to 
prohibit  rrjcmbers  from  interfering,  with  either  side 
of  an  agenqr  cro*»  or  the  customer  tide  of  a 
facihatior  cro«s.  b>  bupng  or  selling  for  their  own 
account  at  thpcrois  price;  except  thai  a  specialist 
ran  pa-ticipiie  to  the  e.x;ent  of  a  publicly 
disseminated  bid  or  offer  at  that  price,  or  1o  better 
the  price}.  31343  (Oaober  21.  1992).  57  FR  48645 
(October  27.  1992)  (File  No.  SR-NySE-QO-39) 
(approving  New  Yori  S<oci  Exchange  CNVSE") 
"clean  cross"  proposal  to  allow  nu>rabers  lo  execute 
agency  crosses  of  25.000  shares  or  more,  at  a  price 
at  or  within  the  prevailing  quotation,  without 
interference  irn»spective  of  any  pre-existing  bids  or 
offers  at  tbe  crast  pricB:  however,  the  cross  can  be 
broken  up  a«  a  berter  pnccl;  and  33391  (December 
28.  1993.  59  FR  336  (January  4.  1994)  (File  No.  SR- 
PSE-91-n)  (appro\'ir.g  Pacific  Stock  Exchange 
(■  PSE"1  proposal  to  prohibit  specialists  from 
pHrticipaling  for  their  own  account  on  either  side 


In  response  to  today's  competitive 
market  environment,  the  MSE  has 
proposed  to  add  a  r>ew  requirement  that 
a  speciahst's  propnetary  bid  or  offer 
must  yield  lo  a  block  agency  cross  at  a 
cross  price  between  the  prevailing 
Exchange  quotation.  The  MSE's  new 
policy,  however,  will  allow  a  specialist 
who  has  a  disseminated  bid  or  offer  at 
the  cross  price  to  participate  at  that 
price.  On  balance,  the  Commission 
believes  that  the  proposal  will  clarify 
the  roles  of  various  market  participants 
and  assure  that,  under  routine 
circumstances,  crosses  are  executed  in  a 
fair  and  orderly  manner,  without 
disadvantaging  public  customer  orders. 
For  instance,  tlie  Commission  has 
determined  that,  for  a  regional  exchange 
like  the  MSE,  a  size  threshold  of  10,000 
shares  is  not  unreasonable.  Similarly, 
specialists  will  be  protected  from 
yielding  priority  if  they  have  exposed 
themselves  to  market  risk  at  the  cross 
price.  Accordingly,  the  Commission 
finds  that  the  proposed  rule  change 
should  improve  the  MSE's  ability  to 
compete  for  block  business  and 
potentially  could  enhance  the  depth  and 
Hquidity  of  the  Exchange  market. i9 

In  terms  of  auction  market  principles, 
the  Commission  beliexes  that  the 
proposed  rule  change  strikes  an 
appropriate  balance  betYk-een  the 
competing  needs  of  various  customer 
orders  represented  for  execution  on  the 
MSE  and  the  proprietary  trading 
operations  of  Exchange  members  and 
member  organizations,  including 
specialists.  The  Commission  notes  tiiat 
the  MSE's  new  pohcy  only  applies  to 
crosses  between  the  disseminated 
Exchange  market.  Accordingly,  a 
member  effecting  a  cross  transaction  at 
the  prevailing  bid  or  offer  will, 
consistent  with  current  rules,  be 
required  to  obtain  priority  over  ail 
existing  limit  orders  at  that  price. 20  In 
the  event  that  an  order  on  the 
specialist's  book  has  not  been  displayed 
in  the  quote  but  has  time  priority,  the 
MSE  proposal  guarantees  that,  after  an 
order  is  effected  at  its  price  (pursuant  to 
rule  23  or  otherwisej.  that  limit  order 
will  be  filled,  even  if  the  specialist  is 
precluded  from  interfering  with  the 
cross  on  its  behalf  Thus  the 
Commission  has  concluded  that  the 
MSE  proposal  adheres  to  the  auction 


of  an  agency  cross,  or  the  customer  side  of  a 
facilitation  cross,  at  a  price  within  the  disseminated 
PSE  market:  except  chat  a  specialist  can  participate 
to  better  the  pricel 

'»The  Commission  appreciates  all  the  exchanges' 
competitive  concerns  with  respect  to  the  facilitation 
of  cross  transactions  and.  «t  thie  same  time, 
continues  lo  emphasize  the  importance  of 
adherence  with  traditlonaJ  auction  market 
principles. 

•'"See  supm.  note  8. 


market  principles  of  time  and  price 
priority  and  that  this  method  for  the 
execution  of  crosses  (and.  in  particular, 
the  priority  granted  to  block  agency 
crosses)  will  not  disadvantage  existing 
orders. 21  In  fact,  limit  orders  on  the 
MSE  which  coincide  with  the  cross 
price  could  benefit  from  being  assured 
of  receiving  an  execution  at  that  price. 

Furthermore,  the  Commission  finds 
that  the  MSE  proposal  does  not  restrict 
the  opportunity  for  customer  orders  to 
receive  price  improvement.  To  this  end. 
rule  23  will  allow  the  specialist  to 
participate  in  a  cross  transaction  to 
provide  one  side  with  a  better  price, 
notwithstanding  any  other  provisions  of 
this  rule. 22  In  addition,  under  the 
proposed  rule  change,  it  is  still  possible 
for  interest  in  the  trading  crowd, 
including  an  order  for  the  principal 
account  of  a  member,  to  break  up  the 
cross  and  improve  the  price. 

The  Commission  also  believes  that  the 
MSE  proposal  would  not  grant  priority, 
parity  or  precedence  to  the  order  of  a 
member  in  a  manner  inconsistent  with 
section  11(a)(1)(G)  of  the  Act  or  SEC 
rule  llal-l(T)(a)(3)  thereunder.23  For 
purposes  of  this  proposed  rule  change, 
the  MSE  has  defined  the  term  "agency 
cross"  as  a  cross  where  neither  the  order 
to  buy  nor  the  order  to  sell  is  for  the 
account  of  a  member  or  member 
organization.  Because  the  definition  of 
"agency  cross"  excludes  (and.  thus, 
does  not  grant  priority  to)  an  order  for 
the  account  of  the  broker  effecting  the 
cross  tran.saction  or  an  associated 
person  thereof  2*  the  Commission  is 
satisfied  that  the  proposed  rule  change 
complies  with  section  11(a), 

The  Commission  does  not  agree  with 
the  commentator  that  this  proposed  rule 
change  represents  a  significant 
philosophical  change  from  the  MSE's 
traditional  stance  of  customer 
protection.  As  discussed  above,  the 
Exchange  will  continue  to  afford  time 
and  price  protection  to  orders  on  the 
specialist's  book.J'  In  the  Commission's 
opinion,  this  proposal  contains 
adequate  safeguards  to  ensure  that 
public  customers  are  not  disadvantaged. 

In  addition,  the  Commission  finds 
that  the  Exchange  has  advanced  a 
satisfactory  rationale  for  its  new  policy. 
The  MSE  believes  that  the  specialist's 


''  In  this  rt?gard.  the  MSE  proposal  contrasts 
favorably  with  other  rule  changes  sppmved  by  the 
Commission,  such  st  the  NYSE's  deao  csost 
proposal,  see  supra  note  18. 

-•See  Amendment  No  2,  tupra.  note  5 

•"  17  CFR  240  1  lal-im(aJ(3J. 

'< Telephone  converMlioi)  betvraen  Oivid  T. 
Rusoff.  Foley  &  Lardner.  and  Beth  A  Stekisr, 
Attorney.  Division  of  Market  RegulMion.  SEC  on 
March  3, 1994. 

i'See  fiipm.  notes  20-21  and  accompanying  text. 
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ability  to  participate  in  a  cross 
transaction  decreases  the  likelihood  of 
the  order  sending  firm  receiving  an 
immediate  execution.  Conversely,  the 
MSE  argues  that  minimizing  such 
interference  will  make  the  Exchange  a 
more  attractive  marketplace  for 
institutional  orders  (regardless  of  the 
effect  on  Exchange  revenues).  In  the 
absence  of  a  finding  that  this  proposal 
is  inconsistent  with  the  Act,  which  the 
Commission  cannot  make  at  this  time, 
the  Commission  is  willing,  in  these 
circumstances,  to  defer  to  the  MSE's 
judgment  about  the  need  for  and  the 
potential  gains  from  the  proposed  rule 
change. 

The  Commission  also  believes  that  the 
means  the  exchange  has  chosen  to 
accomplish  its  goals  are  not 
unreasonable,  despite  the  potential  for 
abuse  identified  by  the  commentator.  In 
reaching  that  conclusion,  the 
Commission  placed  great  weight  on  the 
MSE's  assurances  that  its  current 
surveillance  methods  (especially,  the 
existence  of  an  audit  trail)  are  capable 
of  determining,  in  a  relatively  prompt 
fashion,  whether  a  particular  transaction 
was  really  an  agency  cross. ^^  The 
Exchange,  moreover,  has  pledged  to  take 
appropriate  action  to  remedy  any 
instances  of  noncompliance.  Based  on 
the  above,  the  Commission  is  satisfied 
that  existing  surveillance  procedures 
will  detect,  as  well  as  deter,  abuse  of  the 
Tu\e.  Where  appropriate,  the 
Commission  expects  the  Exchange  to 
take  prompt  action  to  discipline 
members  that  fail  to  comply  w  ith  the 
agency  cross  requirement. 

Finally,  the  Commission  does  not 
believe  that  the  MSE  proposal  will 
significantly  reduce  order  interaction  on 
the  floor  of  the  Exchange.  As  discussed 
above,  only  a  MSE  specialist  who  does 
not  have  a  displayed  bid  or  offer  at  the 
cross  price  must  refrain  from 
participating  in  a  cross  transaction  at 
that  price. 

The  specialist,  howe\er,  will  be 
allowed  to  participate  at  a  better  price; 
and  other  interest  in  the  trading  crowd 
will  not  be  subject  to  a  comparable 
yielding  requirement. 2'  In  the  context  of 
other  rule  changes  that  have  been 
approved  by  the  Commission, 20  the 
limited  scope  of  the  yielding 
requirement  and  the  protection  afforded 
book  orders  at  the  cross  price,  the 
Commission  does  not  expect  that  the 
MSE  proposal  will  substantially  impair 


the  price  discovery  network  and/or 
market  liquidity. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  2  merely  delineates  the 
scope  of  the  original  filing  and  clarifies 
the  intent  of  certain  language  used 
therein.  Finally,  the  interpretation  the 
MSE  proposes  to  adopt  is  substantially 
similar  to  the  rules  of  several  other 
exchanges  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission. 29 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  No. 
2  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  N\V..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
persons,  other  than  those  that  maybe 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  EX:  20549.  Copies  of  such 
filing  will  also  be  available  at  the 
principal  office  of  the  Chicago  Stock 
Exchange,  All  submissions  should  refer 
to  File  No.  SR-MSE-93-05  and  should 
be  submitted  by  March  30,  1994. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act,3o  that  the 
proposed  rule  change  (SR-MSE-93-05), 
including  Amendments  No.  1  and  No.  2, 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-5476  Filed  3-9-94;  8:45  am) 

BILUNG  CODE  8010-01-M 


-"Telpphone  conversation  tx'tween  David  T. 
Riisnff.  Foley  &  Lardner.  and  Belh  A.  Slelilpr. 
.^ttom<>y,  Division  of  Market  Regulation.  SEC  on 
Ffbruary  24.  1994. 

'"  See  supra,  note  22  and  accompanying  text. 

'"  See  supra,  note  18. 


^"No  comments  were  received  in  connection  with 
the  rule  changes  submitted  by  the  Phbi  and  PSE, 
which,  as  discussed  above,  see  supra  note  18.  are 
substantially  similar  to  the  interpretation  proposed 
herein. 

'"15  U.S.C  78s(b)(2)  (1988). 
"  17  CFR  20O.3O-3(a)  (1991). 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

March  4.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Western  National  Corporation 
Common  Stock,  S  001  Par  Value  (File  No. 
7-12083) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  25,  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for  ' 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary: 
(FR  Doc  94-5475  Filed  3-9-94;  8:45  ami 

BILLING  CODE  8010-01-M 

[Release  No.  34-33700;  File  No.  SR-PSE- 
93-07] 

Sett-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  Nos.  1  and  2  to  a 
Proposed  Rule  change  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  of  Quarter'y  Index 
Expiration  Options  Based  on  the 
Wilshire  Small  Cap  index 

March  2,  1994. 

On  April  21,  1993,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC"),  pursuant  to  section  19(b)(1) 
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of  the  Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder.^  a 
proposed  rule  change  to  provide  for  the 
listing  and  trading  of  options  on  the 
VVilshire  Small  Cap  Index  ("Wilshire 
Index")  that  will  expire  on  the  last 
business  day  of  each  calendar  quarter 
("Quarterly  Index  Expirations"  or 
'QIXs").s  Currently,  Wilshire  Index 
options  traded  on  the  Exchange  expire 
on  the  Saturday  immediately  following 
the  third  Friday  of  the  expiration 
month.  The  PSE  intends  to  trade 
Wilshire  Lndex  QIXs  in  addition  to  the 
existing  Wilshire  Index  options  expiring 
at  the  middle  of  the  month.  Notice  of 
the  proposed  rale  change  appeared  in 
the  Federal  Register  on  June  23. 1993. ■• 
No  comments  were  received  on  the 
proposed  rule  change.  On  December  28, 
1993.  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  rJiange.s  On 
February  8,  1994.  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.8  This  order  approves  the 
proposal. 

Tne  Exchange  proposes  to  add 
subparagraph  (d)  to  Rule  7.8  to  provide 
for  the  listing  of  up  to  eight  near-term 
quarterly  expirations  for  trading  on 
Wilshire  Index  options.  The  PSE  would 
be  permitted  at  any  one  time  to  have  up 
to  eight  QIX  Wilshire  Index  options 


■15U.S.C  78t(bJ{'.)(l9«i) 

2  17  CFR  240.19ty-»  (1993). 

'  The  Wilshire  SraaW  Cap  Index  is  a  broad-based, 
capitalization-weighted  index  of  domestic  equity 
securihe*  traded  on  the  New  York  Stock  Exchange, 
Inc  (  NVSE").  American  Stock  Exchange.  Inc. 
("Aniex'°L  and  as  national  market  securities  traded 
through  (he  facilittes  of  the  National  Association  of 
Securities  Dealer's  Automated  Quotation  system. 
The  Index  is  composed  of  250  domestic  equity 
securities,  and  is  designed  to  reflect  the 
characteristics  and  market  performance  of  snaall 
stocks  general  ly. 

<See  Securities  Exchange  Act  Release  No.  32485 
dune  17. 1993).  58  FR  26013  (June  23. 1993). 

'In  A.Tiendment  No.  1.  the  PSE  proposes  to  add 
subparagraph  (n)  tD  R'jle  7.1  to  include  a  definition 
of  QIX  cprions.  See  Letter  from  Michael  Pierson, 
Senior  Attorney.  Market  Regulation  PSE,  to  Richard 
Zack.  Branch  Chief.  Office  of  DerivatiFes  and  Equity 
Regulation.  Oiv-isior.  of  Market  Regulation. 
Commission,  dated  December  28,  1993, 

►■Ir.  A.Tjendment  No.  2.  the  PSE  proposes  (1)  to 
adopt  Rule  7.8(d)  specifying  the  terms  of  QIX 
options;  and  (2)  to  change  a  reference  in  proposed 
Rule  7  6(dj(2)  from  "Exchange"  to  "Board."  In 
A,Tiendment  No.  2.  the  Exchange  also  agrees  that: 
(11  the  use  of  any  multiplier  with  respect  to  QIX 
options  other  than  100  will  require  Commission 
approval  pursuant  to  Section  19(b)  of  the  Act;  (2) 
any  proposal  to  list  and  trade  QIX  options  with 
more  than  twelve  months  to  expiration  will  require 
Comn-.issicn  appro*aJ  pursuant  lo  Section  19(b)  of 
the  Act;  and  (31  QIX  options  will  be  subject  to  the 
same  rules  that  presently  govern  the  trading  of 
existing  Wilshire  Small  Cap  Index  options 
contracts,  including  sales  practice  rules,  margin 
requirements,  and  floor  trading  procedures.  See 
Letter  from  Michael  Pierson.  Senior  Attorney. 
Market  Regulation,  PSE,  to  Brad  Hitter.  Attorney, 
Office  of  Derivatives  and  Equity  Regulation, 
Division  of  Market  Regulation.  Commission,  dated 
Februan,'  7.  1994  CFebrua.-)-  7  Letter"). 


open  for  trading  with  expiration  dates 
on  the  last  business  day  of  a  calendar 
quarter.7  Accordingly.  VVilshire  Index 
QDCs  will  have  expirations 
approximately  two  weeks  apart  from 
existing  Wilshire  Index  option 
expj^^tions  in  the  quarterly  month 
e.xpiration. 

The  proposed  QIX  options  will  trade 
simultaneously  with,  not  indepenaent 
of,  currently  listed  and  traded  Wilshire 
Index  options.  The  proposed  QIX 
options  will  be  subject  to  the  same  rules 
that  presently  govern  the  trading  of 
existing  Wilshire  Index  options 
contracts,  including  sales  practice  rules, 
margin  requirements,  and  floor  trading 
procedures.8  Contract  terms  for  the  QIX 
options  will  be  similar,  for  the  most 
part,  to  the  corresponding  VVilshire 
Index  options  that  presently  trade  on 
the  Exchange  For  example,  VVilshire 
Index  QDCs  wilt  have  European-stvle^ 
exercise.  The  daily  exercise  settlement 
value  of  the  index  will  be  based, 
however,  on  the  value  of  closing  prices 
of  component  slocks,  rather  than 
opening  prices. 'o 

With  regard  to  position  and  exercise 
limits,'  1  the  PSE  is  proposing  to  amend 
Rule  7.6  to  provide  that  Wilshire  Index 
QIXs  will  be  subject  to  the  37,500 
contract  limit  currently  specified  for 
Wilshire  Index  options,  but  without  the 
22,500  contract  limit  or  "telescoping 
requirement*"  for  the  series  with  the 
nearest  expiration  date  applicable  for 
regular  Wilshire  Index  options. iz  For 
the  purpose  of  this  test,  regular  VVilshire 
Index  options  would  be  aggregated  with 
the  VVilshire  Index  QIXs,  however,  in 


'  Presently,  options  lidded  at  the  PSE  expire  on 
the  Satunlay  following  the  third  Friday  of  the 
expiration  month.  TV  PSE  trades  index  options 
with  exptratiors  of  up  to  one  year  in  length  that 
expire  at  three  month  inter^ais.  The  Exchange 
allows  for  up  to  six  expiration  months  with  none 
farther  out  than  twelve  months.  The  PSt  is  not  now 
proposing  to  list  w  trade  Wilshire  Index  QIX 
optiobs  with  more  than  tweJ^-e  months  to 
expiration.  Any  such  proposal  would  be  filed  with 
the  Commission  for  review  under  Section  19(b)  of 
the  Act.  id. 

'Id. 

9  A  European-style  option  is  ocie  that  may  be 
exercised  only  dving  a  specified  period  piior  to  the 
expiration  of  the  op(u3n. 

'"Regular  options  on  the  Wilshire  Index  are 
settled  based  on  the  openi-ng  prices  of  the 
component  securities  See  Securities  Exchange  .Act 
Release  No  31397  (November  3,  1992),  57  FR  53368 
(November  9,  1992)  ( txcfaange  Act  Release  No. 
31397"). 

"Position  limrts  are  the  maximutn  number  of 
option  contracts  permitted  on  the  snme  side  of  the 
market  with  respect  to  a  single  underlying  interest 
that  may  be  held  tjr  written  by  a  single  investor  or 
group  of  investors  actiog  in  concert.  Exercise  limits 
are  the  maxirauir  nomber  of  option  contracts  on  the 
same  underlyiog  interetl  that  a  single  inviestor  or 
group  of  investors  acting  in  concert  may  exercise 
during  any  five  consecutive  business  days 

^^See  Securities  Exchaofge  Act  Release  No  32564 
(June  29,  1993),  58  F"R  36432  duly  7.  1993). 


the  case  of  regular  Wilshire  Index 
options,  the  22300  contract  telescoping 
requirement  continues  lo  apply. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(bH5J  >•«  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  designed  to 
provide  investors  with  a  tailored 
quarterly  portfolio  hedge  that  may  be 
more  suitable  to  their  investment  needs. 
Specifically,  by  providing  investors 
with  the  abihty  to  use  Wilshire  Index 
QIX  options  that  settle  based  on  the 
value  of  component  sttxks  on  the  last 
business  day  of  the  calendar  quarter,  the 
PSE  proposal  will  allow  investors 
increased  flexibility  to  tailor  their 
portfolio  positions  to  satisfy  their 
investment  objectives.  For  instance, 
according  to  the  PSE.  the  performance 
of  portfolio  managers  and  institutional 
investors  is  judged  on  a  quarterly 
basis. i«  Therefore,  in  the  past,  these 
investors  have  been  forced  to  pursue 
"quarterly  hedges'  in  the  over-the- 
counter  ("OTC")  market  employing 
forwards,  options,  and/or  swaps. 
Accordingly,  the  Commission  believes 
the  PSE  proposal  is  a  reasonable 
response  by  the  Exidiange  to  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  are  increasingly  using  the 
OTC  market  in  order  to  satisfy  their 
hedging  needs,  and  will  thereby 
promote  competition  among  these 
markets.  J  5 

In  addition,  the  Commission  believes 
that  the  PSE  proposal  will  help  promote 
the  maintenance  of  a  fair  and  orderly 
market  because  the  purpose  of  the 
proposal  is  to  extend  the  benefits  of  a 
listed,  exchange  market  in  Wilshire 
Index  options  to  quarterly  calendar 
expirations.  The  attributes  of  the 
Exchange's  VVilshire  Index  options 
market  versus  an  OTC  market  include, 
but  are  not  limited  to.  a  centralized 


'J  15  use.  78f[bl(51  (19821 

"In  addition,  many  irvest.Tient  strategies 
employed  by  these  portffWio  managers  ccnvrrgr  al 
the  calendar  quaner.  Hence,  traditional  pxthange- 
typc  expirations  pro»^<le  a  lessthan  perfect  hedge 
for  many  institutions. 

'•  Pursuant  to  Section  6(bH5)  of  the  Act.  the 
Commission  must  predicate  approval  o<  any  new 
option  propo^l  upon  a  finding  that  the 
introduction  of  such  ne*  derivath-e  instrutnenl  is 
in  the  public  interest  Such  a  finding  ^s-ou Id  be 
difficult  fora  deTivat!\"e  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  mig>id)e  dpmed  by  market 
participants  likely  »r5uid  beynjtweighed  by  the 
potential  for  manipulation,  dhtinished  public 
confidence  in  the  integrity  of  tbeiharkets.  and  other 
valid  regulatory  concerns  y 
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market  center,  an  auction  market  with 
posted  market  quotations  and 
transaction  rt>porting.  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  the  Options 
Clearing  Corporation  ("OCC")  for  all 
contracts  traded  on  the  Exchange,  le 

The  Commission  also  notes  that  the 
Exchange's  existing  rules  applicable  to 
stock  index  options,  including  among 
others,  strike  price  interval,  bid/ask 
differential,  price  continuity,  and  sales 
practice  rules  and  position  and  exercise 
limits  will  apply  to  QIX  options.i^  In 
particular,  VVilshire  Index  QIXs  will  be 
subject  to  a  37,500  contract  limit  under 
Rule  7.6  without  a  telescoping 
provision,  and  will  be  aggregated  with 
regular  Wilshire  Index  conlracts.'s 
Accordingly,  all  Wilshire  Index  options 
contract  positions  ar^limited  in  total  to 
a  37.500  position  limit. 

The  Commission  notes  that  Wilshire 
Index  QLXs  will  be  treated  like  regular 
Wilshire  Index  options  except  for 
expiration  settlement  which  will  be 
based  on  the  closing  values  of  the 
component  securities.i^  Although  the 
Commission  continues  to  believe  that 
basing  the  settlement  of  index  products 
on  opening,  as  opposed  to  closing  prices 
on  Expiration  Fridays  helps  alleviate 
stock  market  volatility, 20  these  concerns 
are  reduced  in  the  case  of  VVilshire 
Index  QIXs,  since  expiration  of  these 
stock  index  options  will  not  correspond 
with  the  normal  expiration  of  stock 
index  options,  stock  index  futu,'es,  and 
options  on  stock  index  futures.  In 
particular,  Wilshire  Index  QIXs  will 
never  expire  on  an  "Expiration  Friday" 
or  any  other  "Expiration  Fridays"  in 
March,  June,  September,  and  December, 
thereby  diminishing  the  impact  that 
Wilshire  Index  QIXs  could  have  on  the 
market.  Accordingly,  the  Commission 
believes  that  Wilshire  Index  QIX 
options  will  not  compromise  the 
protection  of  investors  or  have  an 
adverse  market  effect.  Of  course,  the 
Commission  expects  the  FSE  to  monitor 
the  actual  effect  of  VVilshire  Index  QIXs 
once  trading  commences  and  take 


'"See  Secerilies  Exchange  Act  Release  No.  31898 
(February  22.  1993).  58  FR  11878  (March  1.  1993). 

"See  February  7  Letter,  supra  note  6. 

'"Regular  Index  options  will  continue  to  be 
si:bjpct  to  limits  of  37,500  contracts  with  a 
telescoping  limit  of  22.500  contracts  in  the  near 
term  series.  In  the  aggregate,  all  Wilshire  Index 
contracts  are  limited  to  the  position  limits  of  37,500 
cuntracts  established  for  this  particular  contract, 
however,  in  the  near-term  series,  no  more  than 
22,500  of  these  contracts  may  be  regular  Index 
options. 

'"See  Exchange  Act  Release  No.  31397,  supra 
note  10. 

-"See  Securities  Exchange  Act  Release  No,  30944 
(Ijly  21.  1992),  57  FR  3337b  (July  28,  1992). 


prompt  action  (including  timely 
communication  with  marketplace  self- 
regulatory  organizations  responsible  for 
oversight  of  trading  in  component 
stocks)  should  any  unanticipated 
adverse  market  effects  develop. 

Lastly,  based  on  representations  from 
the  FSE,  the  Commission  believes  that 
the  FSE  and  the  Options  Frice  Reporting 
Authority  ("OFRA")  will  have  adequate 
systems  processing  capacity  to 
accommodate  the  additional  options 
listed  in  connection  with  QIX  options.^' 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  finds 
that  Amendment  Nos.  1  and  2  more 
closely  conform  the  Exchange's 
proposal  to  proposals  previously 
approved  by  the  Commission  with 
respect  to  the  listing  and  trading  QIX 
options.22  Specifically,  Amendment 
Nos.  1  and  2  provide  definitions  and 
additional  listing  and  trading  standards 
that  are  specifically  tailored  to  Wilshire 
Index  QIXs.  The  Commission  believes 
that  these  additional  standards 
strengthen  the  integrity  of  the  security 
and  may  promote  stability  in  the 
marketplace.  Additionally,  the 
Commission  has  not  received  any 
comments  on  this  proposal.  Therefore, 
the  Commission  believes  it  is  consistent 
with  sections  6(b)(5)  23  and  19(b)(2)  24  of 
the  Act  to  approve  Amendment  Nos.  1 
and  2  to  the  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  \*Titten  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Fersons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  otthe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


■"See  Letter  from  Michael  Pierson,  Senior 
Attorney.  PSE,  to  Brad  Ritter,  Allomey,  Office  of 
Derivatives  and  Equity  Regulation.  Division  of 
Market  Regulation.  Commission,  dated  February  25. 
1994.  incorporating  a  memorandum  from  Joseph 
Corrigan.  Executive  Director.  OPRA.  to  Kim 
Koppien.  PSE,  dated  February  24,  1994. 

•'•'See,  eg,.  Securities  Exchange  Act  Release  No. 
32693  (July  29,  1993).  58  FR  41817  (August  5.  1993) 
(order  approving  the  listing  and  trading  of  QIX 
options  by  the  Chicago  Board  Options  Exchange, 
Inc.  on  the  Russell  200  Index). 

•"15U,S.C78f(b)(5)(1988). 

•"•  15  U.S.C.  78s(b)(2)  (1988). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Fublic  Reference 
Section,  450  Fifth  Street  NW,, 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
FSE.  All  written  submissions  should 
refer  to  File  No.  SR-PSE-93-07  and 
should  be  submitted  by  March  31,  1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PSE-93-07) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  DtK:,  94-5480  Filed  3-»-94;  8:45  am) 

BILUNO  CODE  8010-01-M 


Seif-Regulatory  Organlzations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

March  4.  1994, 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  seciion 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Western  Gas  Resources,  Inc. 
Cum  Conv.  Pfd,  Stock.  S.IO  Par  Value  (File 
No,  7-12072) 
Western  National  Corporation 
Common  Stock.  $.001  Par  Value  (File  No. 
7-12073) 
Morgan  Stanley  India  Investment  Fund,  Inc. 
Common  Stock,  $01  Par  Value  (File  No.  7- 
12074) 
Walden  Residential  Properties,  Inc. 
Common  Stock,  $  01  Par  Value  (File  No.  7- 
12075) 
Evergreen  Healthcare,  Inc. 
Common  Stock,  $0  01  Par  Value  (File  No. 
7-12076) 
India  Fund.  Inc. 
Common  Stock,  SOI  Par  Value  (File  No.  7- 
12077) 
Travelers.  Inc. 

Warrants  (File  No.  7-12078) 
KeyCorp 
Dep,  Shares  each  Rep.  'A  of  a  share  of  10 
pc  Cum.  Pfd.  Stock  Class  A  (File  No,  7- 
12079) 
H.MG  Digital  Technologies,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12080) 
Travelers,  Inc. 


•"15  use.  78s(b)(2)  (1982). 

i"  17  CFR  200,30-3(a)(12)  (1993). 
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S.5%  Conv.  Pfd.  Series  B  (File  No.  7- 
12081) 
lardine  Fleming  India  Fund,  Inc. 
Common  Stock,  S.OOl  Par  Value  (File  No 
7-12082) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  25.  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  N\V.,  Washington.  IX: 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  con,sistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv. 

Jonathan  G.  Katz. 

SecKtary. 

(FK  Doc.  94-5474  Filed  3-9-94:  8:45  am] 

BILUNG  CODE  e010-01-M 


(Release  No.  34-^3703;  Pile  No.  SR-GSCC- 

94-01 J 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  ttie  Comparison 
and  Netting  of  Members  Treasury 
Auction  Purchases 

March  2,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  26.  1994.  the  Government 
Securities  Clearing  Corporation 
( "GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatorv  organization.  On  February  18. 
1994,  GSCC  filed  Amendment  No.  1  to 
the  proposed  rule  change. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 


'  15  use.  78s(b)(l)(1988). 

-  U'lter  from  leffrey  F.  Ingbor,  C«neral  Coun.sel. 
C;SCC  to  jack  Drogin.  Branch  Chief.  Commission 
(Fpbruar>-15.  19*4). 


change,  as  amended,  from  interested 
persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  GSCC's  rules  to  allow  GSCC  to 
accept  and  report  data  on  proprietary 
purchases  of  Treasury  securities  made  at 
auction  by  members  of  GSCC's  Netting 
System;  to  net  the  purchases  with  when- 
issued  trades  of  such  members  in  the 
same  securities;  and  to  deliver 
purchased  securities  through  GSCC's 
clearing  mechanism. 

III.  Sflf-Rcsulaton  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV'  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Riilf 
Change 

(a)  In  1990,  GSCC  submitted  to  the 
United  States  Department  of  the 
Treasury  ("Treasury")  a  preliminary 
proposal,  with  regard  to  Treasury 
security  purchases  made  at  auction  by 
members  of  GSCC's  Netting  System 
("netting  members"),  to:  (1)  Accept  and 
report  data  on  such  purchases  through 
GSCC's  Comparison  System;  (2)  net  the 
purchases  with  when-issued  trades  of 
such  members  in  the  same  securities, 
through  the  Netting  System;  and  (3) 
assume  responsibility  for  the  deliver)'  of 
the  purchased  securities,  with  GSCC 
receiving  the  securities  via  its  agent 
bank  directly  from  the  appropriate 
Federal  Resene  Banks  for  re-delivery 
through  GSCC's  clearing  mechanism. 
Over  the  past  several  years,  this 
proposal  (known  as  the  "auction 
takedown"  proposal)  has  been  refined 
as  the  result  of  discussion  with  and 
comment  by  GSCC  Board  members. 
Treasury  and  Federal  Reserve  Bank  of 
New  York  ("FRBNY")  staff, 
representatives  of  Public  Securities 
Association  committees,  GSCC's 
members,  and  others. 

Treasury,  Federal  Reser\e  Banks,  and 
GSCC  stafT  are  working  toward 
implementation  of  the  proposal.  While 


certain  operational  details  regarding  its 
implementation  remain  to  be  worked 
out.  GSCC  has  targeted  the  Spring  of 
1994  as  the  time  period  for 
commencement  of  this  service. 

With  the  approval  of  GSCC's  Board, 
this  rule  filing  is  being  made  in  order  for 
GSCC  to  receive  the  necessary 
authorization  to  implement  the  auction 
takedown  proposal  in  conjunction  with 
the  Treasury,  the  Board  of  Governors  of 
the  Federal  Reser\e  System  ("Federal 
Reserve  Board"),  and  the  Federal 
Reserve  Banks.  This  nile  filing  also 
would  authorize  GSCC  more  generally 
to  establish  a  mechanism  for  taking  in 
data  on  members'  activity  in  eligible 
securities  from  sources  such  as 
exchanges  and  other  clearing 
corporations  and  treating  such  data, 
under  its  rules,  as  compared  trades  to 
the  same  extent  as  if  the  data  had  been 
compared  through  the  matching  by 
GSCC  of  data  submitted  by  two 
members. 

GSCC  believes  that  implementation  of 
the  auction  takedown  proposal  would 
bolster  the  scope  and  effectiveness  of 
GSCC's  Netting  System  and  the  credit 
protections  afforded  by  that  system, 
would  reduce  the  overall  level  of  ■ 
settlement  exposure  in  the  Government 
securities  marketplace,  and  would 
provide  other  significant  benefits,  for 
the  following  reasons: 

•  The  netting  process  performed  by  GSCC 
is  incomplete  so  long  as  it  does  not 
encompass  auction  purchases,  because  there 
is  no  netting  o^such  purchases  with  when- 
issued  trades  in  the  same  securities  in  the 
secondary  market.  With  the  netting  of 
auction  purchases  with  secondar\'  trades,  the 
level  of  potential  netting  would  be  increased 
and,  in  the  aggregate,  there  would  be  fewer 
required  securities  movements  to  be  made. 

•  The  settlement  process  for  Treasury 
securities  is  made  more  efficient,  because  the 
re-deliver\'  of  original  purt;hases  to  the  next, 
and  perhaps  ultimate,  buyer  occurs  in  many 
cases  virtually  instantaneously  after  deliverv- 
by  the  Federal  Reserve  Banks  (i  e..  where  the 
auction  purchase  has  been  resold  to  another 
member). 

•  The  proposal  would  reduce  the 
counterparty  credit  risk  to  the  Treasury 
resulting  from  the  auction  process. 

•  The  level  of  daylight  overdraft  exposure 
may  be  lessened  as  the  result  of  re-doliveries 
taking  place  earlier  in  the  day. 

•  Currently,  the  information  that  G.SCC 
maintains  on  the  net  settlement  positions  of 
memliers  is  incomplete  and  therefore, 
potentially  misleading  for  risk  management 
purposes,  because  those  positions  do  not  take 
into  account  auction  purchases.  For  example, 
a  member  that  appears  to  GSCC  to  t)e  in  a  net 
short  position  in  a  particular  CL'SIP  may  in 
fact  be  in  a  net  long  position  txKause  of  the 
size  of  its  auction  purchases.  If  this  proposed 
procedure  is  implemented,  more  complete 
information  on  the  overall  distribution 
process  required  to  settle  auction  purchases. 
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and  the  true  net  settlement  positions  of 
mcmbf'rs  during  a  when-i'Wtu«d  period, 
would  be  available  toGSCXX  which  woiJd 
enable  it  to  be  bettts  mao^ge  the  risks  and 
exposures  pres«>nted  to  it  by  rnembers' 
activity. 

The  general  elements  o(  GSCC's 
auction  takedown  proposal  and  its  plan 
to  establish  a  facility  forlbe  receipt  of 
trade  data  on  a  iocked-in  basis  are 
reviewed  below. 

1  The  Auction  Takedown  Proposal 

a.  Receipt  of  data  by  GSCC.  In  ihe 
afternoon  or  evening  of  the  day  of  a 
Treasury  auction,  the  Federal  Reser\'e 
Banks  would  transmit  to  GSCC 
information,  on  a  per-CUSDP  basis, 
regarding  which  netting  members 
received  auction  awards  of  eligible 
securities  and  the  amount  and  value  of 
those  awards  at  each  yield  by  submitter 
The  Fodoral  Reserve  Banks  would 
receive  in  advance  the  necessary 
authorization  from  netting  members  to 
allow  the  dissemination  of  such  auction 
award  information  to  GSCC. 

b.  Eligible  securities.  GSCC  would 
accept  and  report  data  on  Treasury 
auction  purchases  of  netting  memb^^rs, 
and  net  such  purchases,  only  if 
information  on  such  purchases  is 
provided  to  GSCC  by  a  Federal  Re<*'r\'v 
Bank.  If  a  Treasu.'-y  auction  bid  is 
submitted  by  a  netting  member  for  its 
own  account,  information  on  an  auction 
award  arising  from  such  bid  would  be 
provided  to  GSCC  ar.d  the  purt;hase 
would  be  included  in  GSCC's  net.  If  a 
Treasury  auction  bid  is  submitti^  by  d 
netting  member  with  a  customer's  or 
client's  name  either  on  the  tender  fonn 
or  on  an  attachment  to  the  tender  form 
that  has  been  submitted  to  a  Fedenl 
Reserve  Bank  (even  is  such  customer  or 
client  is  itself  a  netting  member). 
Information  on  an  auction  award  anting 
from  such  bid  would  not  be  provid'^d  to 
GSCC,  and  the  pur^Ji^se  would  not  be 
eligible  for  GSCC's  net.  Only  auction 
purchases  of  CUSIPs  wit>j  an  issue  date 
that  is  one  or  more  busir)>tss  dnys  after 
auction  date  would  be  eligible  for 
netting  and  settlement  throu,f^.h  G.SCC; 
thus  seturities  that  are  auctioned  and 
issued  on  the  same  date  would  not  b« 
eligible  for  GSCC's  net. 

c.  Beportjng  of  auction  pur:ha:ie 
infrtrrvutinn  There  wcKiJd  lie  no 
nqiiin^'r.ent  that  a jction  award  data 
reported  to  GSCC  by  a  F«-*J«»ral  Re.'ierv*; 
Bank  be  matched  \\ith  data  subn.itted 
by  the  purchasing  memb»-r.  Eacli  eligible 
auf  tion  award  would  be  treated  as  a 
"lot.ked-in  trade  "  and  would  be 
rtn»orted  by  GSCC  to  the  pimihasing 
infcmber  as  a  part  (if  the  daily 
comparison  output  Upon  the 
avaibbihty  of  GSCC's  rompanson 


output,  the  locked-in  trade  would  be 
binding  on  the  member  pursuant  to 
GSCC's  rules,  just  as  a  trade  that  has 
been  compared  by  GSCC  through  the 
matching  of  data  received  from  two 
members.  The  comparison  output 
provided  to  members  would  indicate,  as 
appropriate,  that  a  locked-in  trade  has 
been  reported  using  data  supplied  to 
GSCC  by  a  Federal  Reserve  Bank. 

Procedures  would  be  established  that 
would  pro\idp  the  Federal  Reserve 
Banks  with  a  unilateral  capability  to 
cancel  incorrect  data  and  to  provide 
new,  correct  data,  as  necessary.  All  such 
corrections  would  be  promptly  reported 
by  GSCC  to  its  members.  G.SCC  also 
would  provide  each  member  with  the 
capabiUty  to  generate  a  cancellation  and 
correction  request  to  the  Federal 
Reserve  Banks  should  it  believe  that  an 
error  has  been  made;  however,  a 
member-requested  adjustment  wouJd  be 
made  by  GSCC's  system  only  if  it  is 
ac^ed  upon  by  a  Federal  Reserve  Bank, 
which  would  provide  the  corrected  data 
lo  GSCC. 

d.  Setting.  Reported  auction  awards, 
which  would  be  treated  GSCC's  rules  as 
compared  trades,  would  go  directly  into 
the  net.  Pursuant  to  GSCC's  procedures 
for  netting  such  trades,  these  trades 
would  be  netted  with  members' 
compared  secondary  market  trades  in 
the  same  CUSIP  to  establish  net 
settlement  positions.  Net  settlement 
positions  arising  in  whole  or  part  from 
auction  purchases  would  be  established 
by  GSCC  and  be  binding  on  members 
based  on  the  auction  award  data 
provided  by  the  Federal  Reserve  Banks. 

GSCC  would  make  available  netting 
output  reflecting  such  positions  to  the 
memb*?rs.  At  that  time,  subject  to  a 
limited  exception  discussed  below. 
GSCC  would  become  obligated  to  accept 
delivery  of  each  member's  auction 
purchases  and  pay  for  such  purchases, 
through  its  agent  banks,  as  though  GSCC 
had  made  the  auction  pu.-t:  bases.  To 
allow  GSCC  to  assume  the  risks 
associated  with  undertaking  ^leae 
obligations,  GSCC  would  require  from 
its  members  Clearing  Fund  margin  and 
forward  mark  allocation  payment 
amounts  calculated  based  on  their  net 
settlement  positions  taking  into  account 
auction  punJiises, 

H.  Change  in  the  forward  mcik 
allocation  pnyment  formula  In 
connection  with  implementation  of  thn 
auction  takedown  proposal,  GSCC's 
formula  fur  calrulating.the  forward 
mark  allocation  ("FMA")  payment 
obligations  of  most  of  its  members  will 
be  changed.  Except  for  catt^ory  I  inter- 
dealer  broker  netting  members,  who  do 
not  have  an  FMA  payment  obligation, 
all  netting  m«>mbers  will  h.^vn  their 


FMA  payment  obligation  calculated 
based  on  the  entire  debit  mark.  The 
current  method  reduces  the  debit  mark 
by  a  fraction  based  on  the  five  largest 
debit  mark  amounts.  Currently,  only 
category  2  dealers  have  their  FMA 
payment  obligation  calculated  basiKl  on 
the  entire  debit  mark. 

This  is  teing  done  in  order  to  enhance 
GSCC's  risk  management  process. 
Absent  this  change,  there  might  not  be 
sufficient  time  in  the  morning  of  issue 
date  for  GSCC  to  collect — via  the 
transaction  adjustment  payment  fTAP) 
component  of  its  funds-only  settlement 
process — the  mark-to-market  payments 
necessary  to  protect  itself  and  its 
members  fi^m  market  exposure  on  ne! 
settlement  positions.  Pre-collection  of 
mark-to-market  exposure  amounts  via 
FMA  payments  is  the  best  means  of 
assuring  that  GSCC  would  have 
sufficient  protection,  especially  given 
the  potentially  large  auction  positions 
that  would  be  encompassed  within 
GSCC's  net. 

Based  on  its  years  of  experience  with 
the  netting  and  guaranteeing  of  forward 
net  settlement  positions  and  the 
collection  of  FM,^  payments,  GSCC 
believes  that  this  change  would  not  pos»? 
an  undue  burden  on  members. 
Currently,  members  typicnily  pay  at 
least  75  pen*nt  of  each  debit  m^  on 
a  forward  net  settlement  position  (and 
«;loser  to  100  percent  of  the  debit  mark 
for  off-the-run  issues). 

As  regards  its  members,  GSCC  would 
•jantinue  to  assume  responsibility  for 
ensuring  the  settlement  of  the  entire 
amount  of  each  of  the  deliver  and 
ref:eive  obligations,  and  related  pa>'r'»eril 
obligations,  generated  by  the  net. 
However,  as  is  discussed  below,  as 
between  it  and  the  Treasury,  und«^ 
certain,  limited  circumstances.  GS<X; 
would  not  bear  the  riik  of  loss  that 
arises  from  the  potential  failure  of  0 
member  to  pey  for  auction  purchases, 

f .  A?//Very  af  aiirtjon  purchoaes  on 
iHsue  date  Securities  deliven«%  would 
he  made  by  the  Federal  Reserve  Banks 
to  the  clearing  bank  designated  by  GSCC 
for  such  purpose  (currently,  The  Bank  of 
New  Yorii  for  Treasury  Notes  and 
Chemifai  Bank  for  all  other  products)  A 
neUing  member  th>?t  makes  a  net'ing 
eligible  auction  purchase  would  be 
required  to  provide  the  Federal  Re^^erve 
Bank  from  which  it  makes  such  auction 
purchase  with  appropriate  instnictio.iis 
providing  that  such  auction  purchase  hi? 
dehvered  to  the  agent  bank  d*«!gnated 
by  GSCX  to  HiA  on  its  behalf  with  regard 
to  such  audion  purchase.  GSCC  v.ou!d 
continue  to  "pre-load"  its  agent  banks 
during  the  early  morning  with  netted 
deliver  and  receive  instructions  such 
that  the  re-deliveries  by  those  Iwnks  of 
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auction  purchases  would  occur 
automatically  and  virtually 
instantaneously  after  their  receipt  from 
the  Federal  Reserve  Banks. 

Deliveries  would  be  made  from  a 
Federal  Reserve  Bank  to  GSCC  against 
payment  by  GSCC  at  the  auction  award 
price.  GSCC's  initial  redelivery  to  a 
member  of  a  net  long  position  that 
includes  an  auction  purchase  would  be 
made  against  payment  by  such  member 
at  the  greater  of:  (a)  the  settlement 
(market)  value  for  the  position  nor  (b) 
the  average  auction  price  for  such 
auction  purchase. 

g.  Revision  to  the  funds-only 
settlement  process  In  order  to  take  into 
account  the  delivery  by  GSCC  of 
securities  at  a  value  different  than  the 
system  value,  a  new  concept — the 
settlement  value — is  being  introduced 
and  incorporated  into  GSCC's  securities 
and  funds-only  settlement  processes. 
This  could  be  either  the  average  auction 
price  or  the  market  value  of  securities, 
as  designated  by  GSCC.  The  proposal 
also  would  authorize  GSCC  to  require  a 
member  to  settle  net  obligations  at  a 
price  different  from  either  the  market 
value  or  average  auction  price  if  the 
member  is  subject  to  higher  than  normal 
suneillance  status,  and  if,  in  the 
opinion  of  senior  GSCC  management, 
the  potential  for  such  member  to  fail  to 
meet  its  settlement  obligation  to  GSCC 
is  higher  than  normal. 3 

Thus,  following  approval  of  the 
proposed  rule  change,  members  would 
be  obligated  to  make  and  receive 
deli%'eries  of  securities  to  and  from 
GSCC  at  the  "settlement  value"  of  the 
deliver  or  receive  obligation.  In  the  vast 
majority  of  situations,  the  settlement 
value  cf  a  receive  or  deliver  obligation 
will  be  the  same  as  the  system  value  for 
such  obligation.  In  those  cases  where  an 
adjustment  has  been  made  by  GSCC  to 
the  system  value,  such  adjustment  will 
be  deemed  to  be  the  "delivery 
differential  adjustment  amount"  and 
will  be  collected  or  paid  as  a  new  and 
separate  component  of  the  member's 
funds-only  obligation.  GSCC  may 
establish  varying  delivery  differential 
adjustment  amounts  for  different  deliver 
obligations  and/or  receive  obligations  of 
one  or  more  members  involving  the 
same  securities. 

h.  Change  in  the  handling  cf  fails.  At 
the  time  of  the  implementation  of 
netting,  in  1989,  due  solely  to  internal 
operational  concerns  on  the  part  of 
certain  of  the  initial  netting  pL..:icipants, 
it  was  determined  that  GSCC  would 
maintain  deliver  and  receive  obligations 


on  fail  net  settlement  positions  on  an 
independent  basis  until  settled.  In  the 
course  of  designing  the  auction 
takedown  process,  GSCC  has 
reconsidered  its  handling  of  fails  and 
has  determined  it  appropriate  now  to 
allow  the  netting  of  fail  deliver 
obligations  and  fail  receive  obligations 
with  any  other  receive  obligations  and 
deliver  obligations. 

GSCC  believes  that  the  operational 
concerns  that  once  prevented  the 
netting  of  fail  obligations  are  now  gone. 
Moreover,  allowing  deliver  and  receive 
obligations  on  fail  net  settlement 
positions  to  be  netted  with  any  other 
receive  or  deliver  obligations  will 
enhance  GSCC's  netting  process  and 
further  minimize  the  numt)er  of 
necessary  movements  of  securities. 
Indeed,  on  occasion  over  the  past 
several  years,  in  response  to  a  severe  fail 
situation  created  by  large  short 
positions.  GSCC  has  netted  fail  and  non- 
fail  positions  in  a  specific  CUSIF. 

i.  Mandatory  nature  of  the  proposal. 
Each  member  would  be  obligated  to 
have  all  of  its  eligible  Treasury  auction 
purchases  automatically  delivered  to 
GSCC's  bank  and  encompassed  within 
GSCC's  net.  There  might,  however,  be 
certain  circumstances,  such  as  a 
member  experiencing  systems  problems 
or  just  starting  up  in  netting,  where, 
because  of  operational  considerations. 
GSCC  would  not  allow  a  member's 
auction  purchases  to  go  into  the  net. 

j.  Priority  of  auction  purchase 
deliveries.  GSCC  would  provide  a 
mechanism  for  ensuring  timely  delivery 
of  needed  auction  purchases  to  a 
member  that  believes  that,  by  virtue  of 
its  secondary  market  trading,  it  will 
have  on  issue  date  a  net  short  or  flat 
position,  or  a  long  position  that  is 
smaller  than  the  amount  of  auction 
purchases  that  it  requires,  in  a  particular 
CUSIP.  To  accomplish  this,  each  such 
member  would  be  able  to  request  (an 
"auction  delivery  request"),  on  a  CUSIF- 
by-CUSIP  basis,  that  GSCC  deliver  to  it 
needed  auction  purchases  (the 
"requested  auction  purchase  amount  ") 
immediately  after  GSCC  has  received 
the  securities  from  the  Federal  Reserve 
Banks  on  issue  date.*  Although  an 
auction  delivery  request  would  be  made 
prior  to  a  member's  having  knowledge 
of  its  net  settlement  position  on  issue 
date,  a  member  would  be  able  to  take 
advantage  of  this  facility  regardless  of 
the  nature  (i.e..  long,  short,  or  flat)  of  its 
ultimate  net  settlement  position.  GSCC 
would  monitor  this  process  to  ensure 
that  members  are  requesting  priority 


'  See  l.flter  from  Jf ffrpy  F.  Ingbcr,  General 
Counsel,  GSCC  to  lack  Drogin.  Branch  Chief. 
Commis.sion  (Februarv-  15.  1994). 


« A  member  cannot  receive  priority  delivery  of  an 
amount  of  securities  greater  than  the  amount  of 
auction  purchase,-!  made  by  the  member. 


delivery  only  of  securities  for  which 
immediate  delivery  is  needed. 

For  a  member  that  submits  an  auction 
delivery  request,  GSCC  would 
effectively  split  such  member's  existing 
net  settlement  position  (the  "prior  net 
settlement  position")  into  two  net 
settlement  positions — a  new  long 
position  (the  "requested  position"), 
equal  to  the  level  of  the  requested 
auction  purchase  amount  that  is  filled 
and  a  new  offsetting  short  position  (the 
"offsetting  position").  Both  the 
requested  position  and  the  offsetting 
position  would  be  guaranteed  by  GSCC. 

Each  auction  delivery  request  would 
have  to  be  made  to  GSCC  no  later  than 
on  the  second  business  day  immediately 
prior  to  issue  date  (i.e..  if  the  issue  date 
is  a  Wednesday,  the  request  must  be 
made  by  GSCC's  data  input  cutoff  time 
in  the  evening  of  the  prior  Monday).  An 
exception  to  this  requirement  would  be 
allowed  for  purchases  at  auctions  that 
are  held  on  the  business  dav 
immediately  prior  to  issue  date:  in  such 
a  case,  the  request  must  be  made  by  no 
later  than  on  the  auction  date.  As  noted 
above,  purchases  made  at  auctions  that 
are  held  on  the  same  day  as  the  day  of 
issue  are  not  eligible  for  GSCC's  net. 

The  requested  position  would  not  be 
netted  against  the  offsetting  position  or 
against  any  other  existing  net  short 
position  in  the  same  CUSIP,  nor  would 
it  be  offset  by  the  offsetting  position  or 
by  any  other  existing  net  short  position 
for  purposes  of  calculation  of  the 
member's  required  Clearing  Fund 
deposit.  For  purposes  of  calculation  of 
a  member's  required  Clearing  Fund 
deposit,  a  priority  delivery  request 
would,  prior  to  issue  date,  be  treated  as 
if  it  were  a  net  long  position  if  it  is 
greater  than  the  member's  actual  net 
long  position.  This  would  ensure  that 
GSCC  has  sufficient  margin  protection 
prior  to  issue  date. 

Once  all  priority  delivery  requests  are 
satisfied,  GSCC  would  ensure  that  every 
netting  member  with  a  net  long  position 
comprised  in  whole  or  part  of  auction 
purchases  receives  from  GSCC  auction 
purchases  in  an  amount  equal  to  the 
lesser  of  such  member's  net  long 
position  or  the  amount  of  its  auction 
purchases.  Thereafter,  a  portion  of  the 
auction  distribution  likely  would 
remain  to  be  delivered  out  by  CSCC. 
This  would  be  done  by  delivering 
auction  purchases,  on  an  equal  basis  in 
S50  million  increments,  to  each  member 
with  a  net  long  position  that  remains 
unfilled.  These  deliveries  also  would 
take  place  immediately  after  GSCC's 
receipt  of  the  auction  distribution. 

Once  the  auction  distribution  is 
exhausted,  the  allocation  of  securities 
received  from  members  in  a  short 
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position  in  ?;atis£aclicin  of  still  remaining 
long  positions  then  wouJd  take  place 
pursuant  to  GSCC's  nan.  .1  aUocation 
process,  whitJi  first  lcx)ks  to  fiM  the 
"receive"  nt^s  of  the  members  with 
the  largest  long  positions. 

In  sum.  GSCC  s  allocation  process 
would  automaticalty  satisfy — from  the 
Federal  Resprve  Rinks'  auction 
deliveries  to  GSCC  on  the  morning  of 
issue  date — a  member's  long  position  up 
to  the  amount  of  the  merriber's  ajction 
purt^hases.  Thus,  unless  a  m.ember's 
secondary  market  trading  in  a  particular 
CUSIP  results  in  its  having  a  net 
settlement  position  that  is  short,  flat,  or 
less  long  than  the  amount  of  its  auction 
purchases.  GSCC's  "normal  "  allocation 
procedure  alone  would  ensure  that 
timely  delivery  would  be  made  to  the 
member  of  the  entire  amount  of  .luction 
purchases  that  it  might  need  to  take 
possession  of  in  the  morning  of  issue 
date. 

k.  Unks  M  ith  Ffdvrvl  flesfn  e  Banks. 
GSCC  plans  to  implement  the  a-.;ction 
takedown  proposal  inclusive  of  the 
Treasury  auction  purchases  of  all 
netting  members,  including  those  that 
take  delivery  of  auction  purchases  from 
Federal  R"sen-e  Banks  other  than  the 
FRBNY  In  this  regard.  GSCC  will 
estabhsh  the  necessary  links  for  the 
traasmis-sion  of  data  to  GSCC  on  the 
auction  purchases  of  members  currently 
recei%  ing  securities  from  other  Federal 
Reserve  Banks. 

1.  Risk  coniJdfmtions  for  GSCC 
arising  frcrn  the  potential  failure  of  an 
auction  purchaser  Because,  as 
discussed  above,  GSCC  guarantees  its 
net  settlement  positions  upon  their 
establishment,  it  has  considered  the 
possibility  that  a  meniber  thai  b,3s  bid 
successfully  on  an  auction  issue  may 
fail,  on  or  prior  to  issue  date,  and,  as  a 
resuh,  may  not  settle  its  net  settlement 
positions  that  arise,  in  whole  or  part, 
from  such  auction  purchases.  In  sjch  an 
unlikely  scenario,  GSCC,  in  liquidating 
the  member's  positions,  might  incur  a 
loss  over  and  above  the  amount  of 
collateral  it  holds  from  Lhat  dealer.^ 

Under  this  proposal.  GSCC  would 
continue  to  guarantee  hilly  the 
secondary  market  when- issued  trades  of 
its  members,  as  it  does  today,  as  well  as 
each  member's  receipt  of  its  auction 
purchases.  However,  GSCC  does  not 
believe  that  it  is  appropriate  to  extend 
its  full  settlement  guarantee  to  tne 
Treasury  for  auction  purchases.  CSCC 
would  not  be  in  a  position  to 
appropriately  allocate  the  loss  la  its 


other  members,  because  the  party  that 
effectively  "traded"  with  the  defauhing 
member  was  the  Treasury." 

Pursuant  to  its  arrangement  with  the 
Treasury,  GSCC  would  have  the  right 
not  to  lake  delivery  from  a  Federal 
Reserve  Bank  on  issue  dale  of  part  or  all 
of  the  auction  purriiases  of  a  member 
under  the  following  limited  and  defined 
circumstances:  (1)  A  netting  membCT 
has  made  auction  purchases  in  a  CUSIP. 
and  remains  in  a  long  net  settlement 
position  in  that  CUSIP;  (2)  GSCC  has 
reasonable  cause  to  believe,  bases  on 
information  it  has  received,  that  the 
member  cannot  or  will  not  timely  take 
delivery  of  and  fully  pay  for  auction 
purchase  amounts  due  it  from.  GSCC;  (3) 
GSCC  has  determined  from  its  analysis 
and  prevailing  market  conditions  that 
there  is  reasonable  cause  to  believe  that, 
if  it  were  to  liquidate  the  member's 
position,  it  would  incur  a  loss  that 
would  not  be  covered  try  the  margin 
deposited  by  the  member  with  GSCC 
and/or  by  profits  from  the  liquidation  of 
other  positions  of  the  member,  and  (4) 
GSCC  notifies  that  appropriate  Federal 
Reser\'e  Bank,  in  a  mutually  acceptable 
manner,  of  its  exercise  of  this  right  by 
no  later  than  8:30  a.m.  New  Yorit  time 
on  the  relevant  issue  date.  GSCC  can 
only  exercise  this  right  to  the  extent  that 
it  is  to  have  delivered  to  it  from  a 
Federal  Reserve  Bank  securities  that  it 
cannot  t»et  against  a  short  position. 
Payment  for  any  securities  refused  by 
GSCC  would  remain  the  responsibility 
of  the  member  to  whom  such  securities 
were  awarded,  pursuant  to  the  terms 
established  by  the  Treasury. 

m.  Loss  allocation.  The  need  for  an 
allocation  of  residual  loss  arising  from 
the  liquidation  of  a  failed  member's 
auction  purchases  is  a  remote 
possibility,  given  that  GSCC  would  have 
the  right  until  8;30  a.m.  on  the  morriing 
of  issue  date  to  refuse  delivery  of  any 
residual  net  long  position  up  to  the 
amount  of  the  member's  auction 
purchases  Should  an  allocation  of 
residual  loss  incurred  as  the  resuh  of 
the  liquidation  of  a  failed  member's 
auction  purchases  be  nece<*ary,  it 
would  be  handled  in  the  seme  manner 
as  any  other  allocation  of  loss.  As  a 
failed  member's  actual  counterparty,  the 
Treasury,  cannot  be  assessed  following 
GSCC's  current  procedure  is  the  most 
equitable  means  of  allocating  tne  Joss, 
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because  it  effectively  spreads  the  loss 
among  all  of  the  netting  members  lhat 
the  failed  member  did  business  with  on 
or  prior  to  the  day  of  default. 

2.  Facility  for  the  Reporting  and  Netting 
of  Locked-In  Trade  Data 

In  addition  to  implementing  the 
auction  takedown  proposal,  the 
proposed  rule  change  would  establish  a 
facility  permitting  GSCC  to  treat  trade 
data  received  from  certain  other 
designated  sources  (e.g.,  exchanges  or 
clearing  corporations)  as  locked-in 
trades.  The  auction  award  data  would 
be  the  first  type  of  data  to  be  accepted 
by  GSCC  on  a  locked-in  basis. 

a.  P.eporting  of  locked-in  trade  data. 
GSCC  would  accept  trade  data  from  a 
lo<:ked-in  trade  source  without  matching 
it  with  data  provided  by  a  member. 
GSCC  would  report  these  locked-in 
trades  to  members  as  part  of  its  daily 
comparison  output.  For  purposes  of 
GSCC's  rules,  locked-in  trades  would  be 
considered  as  cxjmpared  trades  aj>d 
would  be  as  valid,  binding,  and 
enforceable  as  comparisons  issued 
based  on  a  match  of  corresponding  data 
submitted  to  GSCC  by  two  members. 

Each  member  that  makes  an  eligible 
locked-in  trade  would  be  obligated  to 
provide  CSCC  with  authorization  for 
GSCC  to  receive  from  the  lix:ked-in 
trade  souri  e  data  on  the  locked-in  trade 
GSCC  would  not  accept  data  from  a 
locked-in  trade  source  with  regard  to  a 
member  unless  GSCC  previously  has 
received  this  autiiorization. 

A  locked-in  trade  source  that  h.as 
submitted  trade  data  to  GSCC  may  have 
such  data  deleted  or  corrected  by 
providing  appropriate  instruction  to 
GSC'C  Moreover,  if  the  locked-in  trade 
source  is  not  a  party  to  f»  locked-in 
trade,  the  data  on  the  iocked-in  trade 
may  be  deleted  or  corrected  upon 
receipt  by  GSCC  of  matching 
instructions  from  each  member  Lhat  Ls  a 
party  to  such  locked-in  trade. 

Data  on  locked-in  trades  would  be 
reported  by  GSCC  to  members  with  sn 
indication  that  such  data  has  been 
received  from  a  locked-in  trade  source 
In  its  sole  discretion,  subject  to  the 
terms  and  conditions  that  it  has  agreed 
to  with  ihe  locked-in  trade  .>ourcH. 
GSCC  may  decline  to  accept  from  a 
locked-in  trade  source  data  on  the 
locked-in  trades  of  a  pa.nicular  member 
or  memlters. 

b.  Netting.  In  order  to  be  in  a  position 
to  ensure  the  integrity  of  its  netting 
process,  GSCC  may,  in  its  sole 
discretion,  subject  to  the  terms  arid 
conditions  that  it  has  agret-d  to  v\-ith  the 
locked-in  trade  source,  exclude  any 
locked-in  trade  from  the  Netting  System. 
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Each  netting  member  that  makes  a 
locked-in  trade  that  is  eligible  for 
netting  end  settlement  by  GSCC  must 
provide  GSCC  with  authorization  for 
GSCC  to  receive  from  the  locked-in 
trade  source  data  on  the  locked-in  trade. 
Each  netting  member  that  makes  a 
locked-in  trade  that  is  eligible  for 
netting  and  settlement  by  GSCC  must 
provide  the  locked-in  trade  source  with 
sufficient  authorization  for  the  source  to 
transmit  to  GSCC  such  data  as  GSCC 
deems  necessary  on  the  locked-in  trade. 

3.  Other  Revisions 

GSCC  Rule  11.  Section  2  provides  that 
a  trade  is  eligible  for  netting  and 
settlement  through  the  GSCC  Netting 
System  if  the  number  of  business  days 
between  the  scheduled  settlement  date 
and  the  comparison  date  is  fewer  than 
fifteen.  GSCC  proposes  to  revise  this 
language  to  allow  GSCC  to  establish  the 
n^aximum  number  of  business  days 
between  comparison  and  settlement  by 
a  separately  published  schedule.  When 
GSCC  made  forward-settling  trades 
eligible  for  the  Netting  System  in  1990, 
it  was  uncertain  as  to  the  length  of  time 
that  it  would  be  required  to  guarantee 
settlement  of  those  trades.  Given  that 
the  price  volatility  normally  increases 
over  time,  and  that  GSCC  was  not  taking 
a  full  debit  mark  on  forward-settling 
positions.  GSCC  was  concerned  about 
unlimited  risk  exposure,  and  therefore 
placed  a  fifteen  business  day  limit  on 
forward-settling  trades.  GSCC  no  longer 
believes  this  limit  is  necessary  or 
appropriate.  GSCC  has  adjusted  its 
Clearing  Fund  formula  to  incorporalt  all 
forward-settling  activity,  and  is  now 
switching  to  taking  a  full  debit  mark  on 
all  forward-setting  position.  Therefore, 
the  increased  price  volatility  associated 
with  a  position  that  remains  open  for  a 
lengthy  period  of  time  is  a  less 
significant  factor. 

GSCC  also  proposes  to  collect 
clearance  difference  amounts  on  an 
intra-day  basis.  In  the  auction  takedown 
conte.xt,  a  money  difference  may  arise  as 
a  result  of  the  pairing-off  with  fail 
obligations  because  in  certain 
circumstances  GSCC  will  establish  a 
settlement  value  for  net  long  positions 
that  is  different  from  the  system  value 
of  those  positions  [i.e..  if  the  average 
auction  price  is  higher  than  the  system 
price,  the  settlem.ent  value  will  be  set  at 
the  average  auction  price).  If  a  net  long 
position  that  has  a  settlement  value 
equal  to  the  average  auction  price  of  the 
underlying  securities  is  paired  off  with 
a  fail  net  short  position  in  the  same 
CUSIP  (as  can  happen  if  the  security 
being  issued  is  a  reissue),  there  will  be 
a  money  difference  reflecting  an  amount 
owed  to  GSCC  by  the  member.  This 


money  difference  should  be  settled  on 
the  same  day  if  it  is  a  significant 
amount.  However,  at  the  time  the  pair- 
off  is  done,  it  is  too  late  to  collect  the 
difference  via  the  morning  funds-only 
settlement  process.  Thus.  GSCC  needs 
the  ability,  in  order  to  minimize  its 
exposure,  in  its  discretion  to  require  the 
affected  member  to  pay  such  money 
difference  amount  to  it  on  the  same  day. 

The  proposed  rule  change  also  adds 
language  expressly  making  clear  that 
GSCC  generally,  in  order  to  ensure  the 
efficiency  and  integrity  of  its 
comparison  and  netting  processes,  has 
the  discretion  to  establish  minimum 
amounts,  maximum  amounts,  and  other 
parameters  for  the  acceptance  of  data 
submitted  to  it. 

(b)  The  proposed  rule  change  will 
broaden  the  scope  of  Government 
securities  activity  that  will  receive  the 
benefits  of  GSCC's  comparison,  netting, 
and  risk  management  processes  and 
reduce  overall  risk  in  the  settlement 
system  for  Government  securities.  Thus. 
GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

B.  Self-Regulatory- Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impaci  on.  or  impose  a  burden  on, 
competition. 

B.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  previously  been  solicited 
and  received.  Members  will  be  notified 
of  the  rule  filing,  and  comments  again 
will  be  solicited,  by  an  Important 
Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comnients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 
Washington.  DC  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  WTitten  statements 
vvith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  Washington.  DC  20549 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-GSCC-94-1  and  should  be 
submitted  by  March  31. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary 

|FR  Doc.  94-5481  Filed  3-9-94.  8:4.5  am) 

BILLING  CODE  a01(M>1-M 

[Pel  No.  IC-20111:  8l2-«648] 

Composite  Bond  &  Stock  Fund,  Inc.,  et 
al.;  Notice  of  Application 

March  3,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ('"SEC"  or  "Commission  "). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Composite  Bond  &  Stock 
Fund,  Inc..  Composite  Growth  Fund. 
Inc.,  Composite  Northwest  50  Fund  Inc., 
Composite  US  Government  Securities. 
Inc.,  Composite  Income  Fund.  Inc., 
Composite  Tax-Exempt  Bond  Fund. 
Inc..  Composite  Cash  Management 
Company  (the  "Existing  Funds"), 
Composite  Research  &  Management  Co. 
(the  "Adviser"),  and  Murphey  Favre. 
Inc.  (the  "Distributor")  on  their  own 
behalf  and  on  behalf  of  any  other 
registered  open-end  management 
investment  companies  which  the 
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Adviser  may  in  the  future  serve  as  the 
investment  adviser  or  which  the 
Distributor  may  in  the  future  ser\e  as 
the  distributor  that  are  in  the  "same 
group  of  investment  companies."  as 
defined  in  rule  lla-3  under  the  Act 
(together  with  the  Existing  Funds,  the 
"Funds '). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
sections  2(a)(32),  2(a)(35).  18(0,  18(g), 
18(i).  22(c),  22(d)  of  the  Act  and  from 
rule  22c-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Funds:  (i)  To 
issue  and  sell  two  classes  of  securities 
represenii.^g  interests  in  the  same 
investment  portfolio  and  (ii)  to  assess 
and,  under  certain  circumstances,  waive 
or  defer  a  CDSC  on  certain  redemptions 
of  their  shares. 

FILING  DATE:  The  application  was  filed 
on  October  25.  1993  and  amended  on 
January  6,  1994.  In  a  letter  dated  March 
2.  1994,  applicants'  counsel  has  stated 
that  an  amendment,  the  substance  of 
which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
i.ssued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  sen,  ing  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.,  on  March  28,  1994  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretarty.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  601  West  Riverside  Avenue, 
Spokane,  WA  99201-0694. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  M.  Cunis,  Senior  Counsel,  at 
(202)  504-2406,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Manatiement). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Existing  Fund  is  an  open-end 
management  investment  company 


registered  under  the  Act.  Composite 
Cash  Management  Company  is  the  only 
Existing  Fund  which  currently  has 
multiple  series. 

2.  The  Adviser,  a  wholly-owned, 
indirect  subsidiary  of  Washington 
Mutual  Savings  Bank,  is  registered  with 
the  Commission  as  an  investment 
adviser  and  provides  investment 
advisory  and  management  services  to 
each  of  the  Existing  Funds.  Each 
Existing  Fund  has  entered  into  a 
management  agreement  with  the 
Adviser. 

3.  The  Distributor  is  a  wholly-owned, 
indirect  subsidiary  of  Washington 
Mutual  Savings  Bank.  Each  E.<isting 
Fund  has  entered  into  a  distribution 
contract  pursuant  to  which  the 
Distributor  acts  as  the  distributor  for  the 
Funds.  Each  Existing  Fund  currently 
reimburses  the  Distributor  for  expenses 
incurred  in  connection  with  the 
distribution  of  its  shares  pursuant  to  a 
plan  adopted  by  the  Existing  Fund  in 
accordance  with  rule  12b-l  under  the 
Act  (a  "125-1  Flan").  Murphey  Favre 
Securities  Services,  Inc.,  a  wholly- 
owned  indirect  subsidiary  of 
Washington  Mutual  Savings  Bank, 
provides  transfer  agent  and  related 

serv  ices  to  each  Existing  Fund. 

4.  Each  Existing  Fund  currently  has 
only  one  class  of  shares.  Shares  of  each 
Existing  Fund  except  Composite  Cash 
Management  Company  are  currently 
sold  at  net  asset  value  plus  a  sales  load 
calculated  as  a  percentage  of  the  offering 
price.  Composite  Cash  Management 
Company  is  a  money  market  fund  and 
its  shares  currently  are  sold  at  net  asset 
value  with  no  front-end  sales  load. 

5.  The  Directors  of  each  Existing 
Fund,  including  all  the  members  of  the 
Board  of  Directors  who  are  not 
interested  persons  of  that  Fund  as 
defined  in  section  2(a)(19)  of  the  Act 
("Disinterested  Directors  '),  have 
approved  the  establishment  of  a 
multiple  class  distribution  system  (the 
"Multiple  Class  Distribution  System"). 
The  Multiple  Class  Distribution  System 
will  enable  a  Fund  to  offer  investors  the 
option  of  purchasing  shares  in  one  of 
two  alternative  manners:  (i)  Subject  to  a 
conventional  front-end  sales  load  and  a 
separate  12b-l  Flan  for  that  class 
("Class  A  shares")  or  (ii)  subject  to  no 
front-end  sales  load,  but  subject  to  a 
separate  12b-l  Flan  for  that  class  with 
expected  higher  12b-l  Plan  fees  and  a 
CDSC  ("Class  B  shares"). 

6.  The  Multiple  Class  Distribution 
System  will  be  implemented  by  having 
the  Funds  create  and  issue  two  classes 
of  shares,  with  the  currently  authorized 
shares  of  each  Existing  Fund  being 
redesignated  as  Class  A  shares.  The 
actual  creation  and  issuance  of  muUiple 


classes  of  shares  will  be  made  on  a 
Fund-by-Fund  basis.  Each  class  of  a 
Fund  will  represent  interests  in  the 
same  portfolio  of  investments  of  such 
Fund.  Each  class  of  a  Fund  will  be 
identical  except  that:  (i)  Each  class  will 
be  subject  to  a  different  12b-l  Plan  and 
may  pay  different  12b-l  Plan  fees 
pursuant  thereto;  (ii)  each  class  wiil 
bear  different  Class  Expenses  (as 
defined  below);  (iii)  each  class  will  vote 
.separately  as  a  class  with  respect  to  the 
12b-l  Plan  for  that  class  except  as 
provided  in  condition  15  below;  (iv) 
each  class  will  have  different  exchange 
privileges;  (v)  only  Class  B  will  have  a 
conversion  feature;  and  (vi)  each  class 
will  bear  a  different  name  or 
designation. 

7.  Investors  purchasing  Class  A  shares 
of  the  Funds  other  than  Composite  Cash 
Management  Company  will  do  so  at  net 
asset  value  plus  a  front-end  sales  load. 
The  front-end  sales  load  charges, 
volume  discounts  and  waivers  for  Class 
A  shares  of  each  Existing  Fund  are 
initially  expected  to  remain  the  same  as 
currently  in  existence  for  that  Existing 
Fund.  Cia.ss  A  shares  of  each  Fund  will 
also  pay  12b-l  Plan  fees  pursuant  to  the 
12b-l  Plan  for  that  class  (the  "Class  A 
Distribution  Plan"). 

8.  Investors  purchasing  Class  B  shares 
will  do  so  at  net  as.set  value  without  the 
imposition  of  a  front-end  sales  load. 
Class  B  shares  will  pay  an  asset-based 
distribution  charge  pursuant  to  a  12b-l 
Plan  for  that  class  at  an  annual  rate  not 
to  exceed  0.75%  per  annum  of  the 
average  daily  net  asset  value  of  the  Class 
B  shares  (the  "Class  B  Distribution 
Plan")  and  a  service  fee  of  0.25%  per 
annum.'  In  addition,  a  redemption  of 
Class  B  shares  made  within  a  specified 
period  of  their  purchase  generally  will 
be  subject  to  a  CDSC  imposed  by  the 
Distributor.  The  CDSC  will  decrease 
over  the  applicable  CDSC  period,  so  that 
redemptions  of  shares  held  after  that 
period  will  not  be  subject  to  a  CDSC. 
The  Class  B  alternative  is  designated  to 
permit  the  investor  to  purchase  Class  B 
shares  without  the  assessment  of  a  front- 
end  sales  load  and  at  the  same  time 
permit  the  Distributor  to  pay  financial 
intermediaries  (typically  broker-dealers) 
selling  shares  of  each  Fund  a 
commission  on  the  sale  of  Class  B 
shares. 

9.  Under  the  Multiple  Class 
Distribution  Sy.stem.  a  Fund's  Board  of 
Directors,  acting  in  its  sole  discretion, 
could  determine  that  any  of  certain 


'  The  term  "service  fee"  has  ihe  meaning  given 
that  term  in  Article  III.  Section  26(d)(9)  of  the  Rules 
of  Fair  Practice  of  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  (NASD  Manual. 
CCH  2176).  Applicants  will  comply  with  the 
provisions  of  Section  26(d). 
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e.xpenses  attributable  to  the  shares  of  a 
particular  class  ("Class  Expenses") 
would  be  borne  by  the  class  to  which 
they  are  attributable.  In  addition  to  12b- 
1  Plan  fees.  Class  Expenses  borne  by  a 
class  of  shares  will  be  limited  solely  to: 
(a)  Transfer  agency  fees  attributable  to  a 
particular  class;  fb)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  to  a  particular  class 
materials  such  as  shareholder  reports, 
prospectuies  and  proxy  statements;  (c) 
state  and  federal  registration  fees 
incurred  by  a  specific  class  of  shares; 
and  (d)  legal  expenses  relating  to  a 
particular  class  of  shares. 

10.  Under  the  Multiple  Class 
Distribution  System,  expenses  that  were 
attributable  to  a  particular  series  of  a 
Fund,  but  not  to  a  particular  class 
thereof,  would  be  borne  by  each  class  on 
the  basis  of  the  aggregate  net  assets  of 
such  class. 

11.  Because  of  the  varying  12b-l  Plan 
fees  and  Class  Expenses  that  could  be 
borne  by  each  class  of  shares,  the  net 
income  of  (and  dividends  payable  with 
respect  to)  each  class  could  be  different 
from  the  net  income  of  (and  dividend 
payable  with  respect  to)  the  other  class 
of  shares  of  a  Fund.  Dividends, 
however,  paid  to  each  class  of  shares  in 
a  Fund  would  be  declared  and  paid  on 
the  same  days  and  at  the  same  times 
and,  except  as  noted  with  respect  to  the 
var>ing  12b-l  Plan  fees  and  Class 
Expenses,  would  be  determined  and 
paid  in  the  same  manner. 

12.  Under  the  Multiple  Class 
Distribution  System.  Class  A  shares  of  a 
Fund  will  be  exchangeable  for  (i)  Class 
A  shares  of  the  other  Funds  or  (ii)  shares 
of  any  Fund  which  offers  only  one  class 
of  shares  (provided  such  Fund  does  not 
impose  a  CDSC).  on  the  basis  of  relative 
net  asset  value  per  share,  plus  any 
applicable  front -end  sales  charge.  Class 
B  shares  of  a  Fund  will  be  exchangeable 
for:  (i)  Class  B  shares  of  the  other  Funds 
or  (ii)  shares  of  any  Fund  which  offers 
only  one  class  (and  which  imposes  a 
CDSC).  on  the  basis  of  relative  net  asset 
value  per  share,  without  the  payment  of 
any  CDSC  that  might  otherwise  be  due 
on  redemption  of  the  Class  B  shares 
being  exchanged.  The  exchange 
privileges  applicable  to  each  of  the 
classes  of  shares  will  comply  with  rule 

1  la-3  under  the  Act. 

13.  The  CDSC  will  not  be  imposed  on 
redemptions  of:  (a)  Shares  which  were 
purchased  more  than  six  years  (the 
"CDSC  Period")  prior  to  their 
redemption,  or  (b)  Class  B  Shares 
derived  from  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 


capita!  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  In  determining  the 
applicability  and  rate  of  a  CDSC,  it  will 
be  assumed  that  a  redemption  is  made 
first  of  any  shares  that  were  not  subject 
to  a  CDSC  and  then  of  other  shares  in 
the  order  purchased. 

14.  Applicants  reserve  the  right  to 
change  from  time  to  time  the  CDSC  and 
CDSC  Period  for  any  Fund.  The  CDSC 
Period,  however,  will  not  exceed  six 
years.  In  all  cases,  however,  any  change 
in  the  terms  of  a  CDSC  would  be 
reflected  in  the  affected  Fund's 
prospectus.  In  addition,  such  changes 
would  not  affect  shares  that  had  already 
been  issued  unless  the  change  resulted 
in  terms  more  favorable  to  the  holders 
of  such  shares. 

15.  Under  the  proposed  CDSC 
arrangement,  the  CDSC  will  be 
accompanied  by  a  conversion  feature. 
Under  this  conversion  feature,  after  the 
expiration  of  a  specified  conversion 
period.  Class  B  shares  automatically 
convert  at  their  net  asset  value  into 
Class  A  shares.  For  purposes  of  the 
conversion  of  Class  B  shares  to  Class  A 
shares,  all  Class  B  shares  in  a 
shareholder's  Fund  account  that  were 
purchased  through  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  (and  that 
have  not  converted)  would  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account 
convert,  an  equal  pro  rata  portion  of 
shares  then  in  the  sub-account  also 
would  convert  and  would  no  longer  be 
considered  held  in  the  sub-account.  The 
portion  would  be  determined  by  the 
ratio  that  the  shareholder's  Class  B 
shares  being  converted  bears  to  the 
shareholder's  total  Class  B  shares 
subject  to  the  conversion  feature. 

16.  Under  the  proposed  CDSC 
arrangement,  any  conversion  of  Class  B 
shares  would  be  subject  to  the 
continuing  availability  of  an  opinion  of 
counsel  or  a  private  letter  ruling  from 
the  Internal  Revenue  Service  to  the 
effect  that  the  conversion  of  shares  did 
not  constitute  a  taxable  event  under 
federal  income  tax  law.  Conversion  of 
Class  B  shares  to  Class  A  shares  might 
be  suspended  if  such  a  opinion  or  ruling 
were  no  longer  available. 

17.  The  Funds  may  waive  the  CDSC 
on  redemptions  of  Class  B  shares;  (i) 
Following  the  death  or  disability  of  a 
shareholder,  (ii)  in  connection  with 
certain  distributions  from  an  IRA  or 
other  retirement  plan.2  (iii)  pursuant  to 


the  Funds'  systematic  withdrawal  plan 
but  limited  to  12%  aiuiually  of  the 
initial  value  of  the  account  at  the  date 
upon  which  the  plan  was  established, 
and  (iv)  effected  pursuant  to  the  right  of 
the  Fund  to  liquidate  a  shareholder's 
account. 

18.  The  Funds  may  defer  the  CDSC  on 
a  redemption  of  Class  B  shares  of  a 
Fund  which  is  followed  by  a 
reinvestment  of  Class  B  shares  of  such 
Fund  or  another  Fund  within  120  days 
after  the  redemption.  The  deferral  will 
be  effected  by  reimbursement  of  the 
CDSC  previously  paid,  with  the 
reimbursement  being  made  by  credit  to 
the  shareholder's  account  and  being 
paid  by  the  Distributor.  The  Class  B 
shares  acquired  upon  such  reinvestment 
will  remain  subject  to  the  CDSC 
applicable  to  the  redeemed  shares.  In 
computing  the  holding  period  of  the 
Class  B  shares  acquired  upon  such 
reinvestment  for  purposes  of  the  CDSC 
arrangement  and  the  conversion  feature, 
the  holding  period  of  the  redeemed 
shares  will  be  "tacked"  to  the  holding 
period  of  the  acquired  shares. 

19.  All  front-end  sales  loads,  asset- 
based  sales  charges,  and  CDSCs  of  each 
Fund  will  comply  with  Article  III, 
section  26(d)  of  the  Rules  of  Fair 
Practice  of  the  NASD. 

Applicants'  Legal  Analysis 

1.  Applii:ants  request  an  exempli ve 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  Class  A  and  Class 
B  shares  representing  interests  in  the 
Funds  might  be  deemed:  (i)  To  result  in 
the  issuance  of  a  "senior  security" 
within  the  meaning  of  section  18(g)  of 
the  Act  and  thus  be  prohibited  by 
section  18(f)(1)  of  the  Act  and  (ii)  to 
violate  the  equal  voting  provisionsof 
section  ia(i)  of  the  Act.  The  creation  of 
multiple  classes  of  shares  may  result  in 
shares  of  a  class  having  "priority  over 
lanotherl  class  as  to  *   *   *  payment  of 
dividends"  and  having  unequal  voting 
rights,  because  under  the  proposed 
arrangement:  (1)  The  holders  of  different 
classes  would  pay  different  fees 


.^The  charge  may  be  waived  for  any  lolal  or 
partial  redemption  in  connection  with  a  lumpsum 
or  other  distribution  from  an  Individual  Retirement 


.^c(:^)lln'.  CIRA").  a  lustodial  account  mamtair.f-d 
pursuant  lo  InlPrnal  Revenue  Code  of  1986.  as 
amended  ("IRC")  section  403(b)(7).  or  a  qualified 
pension  or  profit  sharing  plan  ("Retirement  Plans") 
following  retirement  or.  in  the  case  of  an  IRA  or 
Keogh  Plan  or  custodial  act  omi  pursuant  to  IRC. 
s<K;tion  403(til(7).  aftpr  attaining  age  59'  t.  The 
charge  also  may  be  waived  on  any  redemption 
which  results  from  a  tax-free  return  of  an  excess 
contribution  pursuant  to  sctiion  408ld)  (4)  or  (51  of 
the  IRC.  the  return  of  excess  defcrra)  amounts 
pursuant  to  IRC  section  401(k)(H)  or  402(gl(2)  or 
from  the  death  or  disability  of  the  employee  In 
sum.  the  CDSC  may  be  waived  on  redemptions  ol 
Class  B  shares  which  constitute  Retirement  Plan 
distributions  which  are  permitted  lo  be  made 
without  penalty  pursuant  to  the  IRC.  other  than  ta* 
free  rollovers  or  transfers  of  assets. 
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pursuant  to  different  12b-l  Plans  and 
different  Class  Expenses  and  (2)  each 
class  would  vote  separately  with  respect 
to  its  lJb-1  Flan. 

2.  Mort'over,  owners  of  each  class  of 
shares  may  be  relieved  under  the 
Multiple  Class  Distribution  System  of  a 
portion  of  the  fixed  costs  normally 
associated  with  investing  in  mutual 
funds  since  the  costs  would,  potentially, 
be  spread  over  a  greater  number  of 
shares  than  they  would  be  otherwise. 
Similarly,  if  sales  increase  because  of 
the  addition  of  Class  B  shares,  the 
owTiers  of  each  class  of  shares  could 
expect  to  enjoy,  under  the  proposed 
arrangement,  lower  effective  investment 
management  fee  rates  than  they  would 
enjoy  if  the  arrangement  were  not 
implemented.  Therefore,  in  order  to 
achieve  these  potential  benefits  and 
obviate  the  risks  associated  with  the 
creation  of  a  separate  series  for  each 
new  class  of  shares,  the  Funds  propose 
to  establish  the  Multiple  Class 
Distribution  System. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  12b-l  Plans 
in  the  manner  described  above  is 
equitable  and  would  not  discriminate 
against  either  group  of  shareholders. 
Moreover,  the  possibility  that  the 
interests  of  the  two  classes  of  shares  will 
ever  conflict  would  be  remote.  The 
rights  and  privileges  of  each  class  are 
substantially  identical  and  the  interests 
of  each  class  of  shareholders  are 
adequately  protected  by  the 
requirements  of  rule  12b-l,  including 
the  requirement  that  the  12b-l  Plan  be 
approved  and  continued  on  an  annual 
basis  by  the  Directors  of  each  Fund, 
including  the  Disinterested  Directors. 

4.  The  abuses  that  section  18  of  the 
Act  is  intended  to  redress  are  set  forth 
in  section  1(h)  of  the  Act  which  declares 
■  that  the  national  public  interest  and 
the  interest  of  investors  are  adversely 
affected  *    *   *  (7)  when  investment 
companies  by  excessive  borrowing  and 
the  issuance  of  excessive  amounts  of 
senior  securities  increase  unduly  the 
speculative  character  of  their  junior 
securities;  or  (8)  when  investment 
companies  operate  without  adequate 
assets  or  reserves."  The  Multiple  Class 
Distribution  System  described  in  the 
application  does  not  involve  borrowings 
and  does  not  affect  the  Fund's  existing 
assets  or  reserves.  Nor  will  the  proposed 
arrangement  increase  the  speculative 
character  of  the  shares  of  the  Funds, 
since  all  shares  will  participate  pro  rata 
in  all  of  each  Fund's  income  and 
expenses  (with  the  exception  of  the 
differing  12b-l  Plan  fees  and  expenses). 

5.  Each  class  of  shares  will  be 
redeemable  at  all  times.  No  class  of 


shares  will  have  any  preference  or 
priority  over  the  other  class  in  each 
Fund.  No  class  will  have  distribution  or 
liquidation  preferences  with  respect  to 
particular  assets,  nor  any  right  to  require 
that  lapsed  dividends  be  paid  before 
dividends  are  declared  on  the  other 
class,  nor  any  protection  by  a  reserve  or 
other  account.  The  similarities  and, 
with  respect  to  the  12b-l  Plans  and 
associated  voting  rights  and  the 
exchange  privileges,  dissimilarities,  of 
the  Class  A  and  Class  B  shares,  will  be 
fully  disclosed  in  each  Fund's 
prospectus.  Investors  will  not  be  given 
misleading  impressions  as  to  the  safety 
or  risk  of  any  class  of  shares  and  the 
nature  of  the  Class  A  and  Class  B  shares 
will  not  be  rendered  speculative. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  various 
classes  of  a  Fund  will  relate  solely  to: 

(a)  The  different  payments  pursuant  to 
the  different  12b-l  Plans  of  each  class; 

(b)  the  different  Class  Expenses,  which 
will  be  limited  to:  (i)  Transfer  agency 
fees  attributable  to  a  particular  class;  (ii) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  to  a 
particular  class  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements;  (iii)  state  and  federal 
registration  fees  incurred  by  a  particular 
class;  and  (iv)  legal  expenses  relating  to 
a  particular  class;  (c)  the  separate  class 
voting  rights  of  each  class  with  respect 
to  the  12b-l  Flans  except  as  provided 
in  condition  15  below,  (d)  the  different 
exchange  privileges  of  each  class:  (e) 
only  Class  B  will  have  a  conversion 
feature:  and  (0  the  different  name  or 
designation  of  each  class  of  shares  of  the 
Funds.  Any  additional  expenses  not 
specifically  identified  above  that  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  until 
approved  by  the  Commission. 

2.  The  Directors  of  each  Fund, 
including  a  majority  of  the  Disinterested 
Directors  of  the  Fund,  shall  have 
approved  the  Multiple  Class 
Distribution  System.  The  minutes  of  the 
meetings  of  the  Directors  of  each  Fund 
regarding  the  deliberations  of  the 
Directors  with  respect  to  the  approvals 
necessary  to  implement  the  Muhiple 
Class  Distribution  System  will  reflect  in 
detail  the  reasons  for  the  Directors' 
determination  that  the  proposed 


Multiple  Class  Distribution  System  is  in 
the  be.st  interests  of  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  applied  to 
a  class  of  shares  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  votes  of  the  Directors  of 
each  Fund,  including  a  majority  of  the 
Disinterested  Din^ctors  of  the  Fund.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Fund  to  meet 
Class  Expenses  shall  provide  to  the 
Directors,  and  the  Directors  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amount  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  Directors 
of  each  Fund,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  the  Fund 
for  the  existence  of  any  material 
conflicis  among  the  interests  of  the 
various  classes  of  shares.  The  Directors, 
including  a  majority  of  the  Disinterested 
Directors  of  the  Fund  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Adviser  and  the 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflirts  to  the  Directors.  If  a  conflict 
arises,  the  Adviser  and  the  Distributor  at 
their  own  cost  will  remedy  such  conflict 
up  to  and  including  establishing  a  new 
registered  management  investment 
company. 

5.  The  Directors  of  each  Fund  will 
receive  quarterly  and  annually 
Statements  concerning  distribution  and 
shareholders  servicing  expenditures 
complying  with  paragraph  Cb)(3)(ii)  of 
rale  12b-l,  os  it  may  be  amended  from 
time  to  time.  In  the  Statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  support  the  12b- 

1  fee  charged  to  shareholders  of  that 
class  of  shares  Expenditures  not  related 
to  the  sale  or  ser\'icing  of  a  particular 
class  will  not  be  presented  to  the 
Directors  to  justify  any  fee  attributable 
to  that  class  of  shares.  The  Statements, 
including  the  allocations  upon  which 
they  are  based,  will  be  subject  to  the 
review  and  approval  of  the  Disinterested 
Directors  in  the  exercise  of  their 
fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner  at  the 
same  time  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  12b-l 
Plan  fee  payments  and  Class  Expenses 
relating  to  each  respective  class  of 
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shares  will  be  borne  exclusively  by  that 
class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distribution  of  the 
various  classes  and  the  proper 
allocation  of  income  and  expenses 
among  such  classes  have  been  reviewed 
by  an  expert  (the  "Expert")  who  has 
rendered  a  report  to  Applicants,  which 
has  been  provided  to  the  staff  of  the 
Commission,  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  Section 
30(a)  and  30(b)(1)  of  the  1940  Act.  The 
work  papers  of  the  Expert  with  respect 
to  such  reports,  following  the  request  by 
the  Funds  (which  each  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  the 
written  request  for  such  work  papers  by 
a  senior  member  of  the  Division  of 
Investment  Management,  limited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrator  or  Associate  and 
.\ssistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "report  on 
policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
among  the  classes  of  shares  and  the 
proper  allocation  of  income  and 
expenses  among  such  classes  of  shares 
and  this  representation  has  been 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  7 
above  and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  7  above.  The  applicants 
agree  to  take  immediate  corrective 
measures  if  this  representation  is  not 


concurred  in  by  the  Expert  or 
appropriate  substituUCExpert. 

9.  Tne  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salespersons  and  any  other  person 
entitled  to  receive  compensation  for 
selling  o:  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  to  assist 
registered  representatives  in 
determining  when  Class  A  and  Class  B 
shares  may  be  sold  to  particular 
investors.  The  applicants  will  require  all 
persons  selling  shares  of  the  Fund  to 
agree  to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors  of  each  Fund  with  respect  to 
the  Multiple  Class  Distribution  System 
will  be  set  forth  in  guidelines  that  will 
be  furnished  to  the  Directors. 

12.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
of  performance  data  applicable  to  Class 
A  or  Class  B.  it  will  disclose  the 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Fund's  net  asset  value  and 
public  offering  price  will  separately 
present  Class  A  and  Class  B  shores. 

13.  The  applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  application  will  not 
imply  Commission  approval, 
authorization,  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Fund  may  make  pursuant  to  their  12b- 
1  Plans  in  reliance  on  the  exemptive 
order. 

14.  Class  B  shares  will  convert  into 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  to  the  two 
classes,  without  the  imposition  of  any 


sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset -based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Class 
A  shares  under  the  plan,  existing  Class 
B  shares  will  stop  converting  into  Class 
A  unless  the  Class  B  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  Directors  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Class  B  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Class  A"),  identical  in  all 
material  respects  to  Class  A  as  it  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  the  date  such  shares 
previously  were  scheduled  to  convert 
into  Class  A.  If  deemed  advisable  by  the 
Directors  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Class  B  shares  for  a  new 
class  ("New  Class  B"),  identical  to 
exi.sting  Class  B  shares  in  all  material 
respects  except  that  New  Class  B  will 
convert  into  New  Class  A.  New  Class  A 
or  New  Class  B  may  be  formed  without 
further  exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Class  A  or  New  Class  B  shall  be 
borne  solely  by  the  Adviser  and  the 
Distributor.  Class  B  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Class  A  shares  subject  to 
the  higher  maximum  payment,  provided 
that  the  material  features  of  the  Class  A 
plan  and  the  relationship  of  such  plan 
to  the  Class  B  shares  are  disclosed  in  an 
effective  registration  statement. 

16.  The  relief  requested  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(d).  and  22(c)  of  the  Act  and  rule  22c- 
1  thereunder  shall  be  subject  to 
applicants'  compliance  with  the 
provisions  of  proposed  Rule  6c-10 
under  the  Act  (Investment  Company 
Release  No.  16619  (November  2. 1988)). 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adopted  or 
amended. 
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Margaret  H.  McFarianri, 
Ck'puty  SecjvJarv. 
IFH  Doc.  94-5477  Filwd  .V»-*»;  8  45  ami 

B-LLU4G  C»C1C  8P^O-5^  J» 


[  "vestment  Company  Act  Rel.  No  20112; 

SLH  OhiO  Muntcipals  t-jnci: 
Application 

AGENCY:  StHurities  and  Ejn.hange 
(^nmmi'^.sion  ("SEC"). 
AcnOH:  Notice  of  App!icat)on  for 
L"H' registration  under  the  InvestmeiU 
Company  Art  of  1940  ("Act '). 


iPPLiCAVT:  Sl.fi  Ohio  Municipals  Fund 
nELEi^4NTACT  StCTtON:  Si^ction  8(0- 
SuMMArfY  Of  APPUCAKON:  Appl)c:ant 
stH^ks  an  order  declaring  that  it  has 
(►■asf'd  to  be  an  investment  company. 
fiLlNG  DATE:  The  application  on  Form 
^^-«F  was  filed  on  December  27.  199.1, 
and  amendt»d  on  Febniarv  22.  19<)4. 
HEARING  OR  CKTriFfCATfON  Of  HEARING:  An 
order  grinting  the  appHcntion  will  be 
i<;.supd  unless  the  SEC  orders  a  hearing 
Interested  persons  mav  request  a 
hearing  by  writing  to  the  SEC's 
SecTetary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  hy 
mail.  Hearing  requests  should  be 
n>ceived  by  the  SEC  by  5:30  p.m.  on 
Marrh  29.  1094.  and  should  be 
accompanied  hy  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificatd  of  service. 
Hearing  requests  should  .stato  the  nature 
<!f  the  writer's  interest,  the  rea.^on  for  the 
n-quest.  and  the  issues  contested. 
Persons  who  wish  to  he  notified  of  a 
hcarir.g  may  request  sjch  notification 
by  vkTiting  to  the  SEC's  SecTel,ir>' 
ADDRESSES:  Secretary.  SFX.  450  FiPh 
SL-eet.  NTW.,  Washington.  DC  20543. 
Applicant,  Two  World  Trade  renter, 
N'<'vv  Yrrk  \T,=vv  York  10043. 
FOR  FI.RTHER  iMFOPJAATON  CONTACT: 

CoiirtTit-y  S.  Thomtun,  Senior  Attornev, 
at  (202)  272-5287,  or  C  David 
Mtrssman,  Branch  Chit-f,  al  (202)  272- 
3013  (Division  of  Livhstmtsnt 
M,ina^;e;?ient.  Office  of  u.ve&?mcnt 
Cdmp3ny  Rfgulaticn). 
SUPPLEMENTARY  INFORMAT^X:  Thu 
fi  i|j". .:.,;  IS  a  .'^.unini..ry  oJ  iho 
application.  The  compi«te  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Puhhc  Reference  Branch. 

Applicant's  Representations 

1.  Appliuint  was  or^anl^Hd  ah  a 
bijsip.iss  tnjsf  under  the  laws  of  the 


Conimon;vf  alth  ot  Massachusetts  on 
October  21,  1<)86.  Applif:ant  is 
ivgisterwd  under  the  Act  as  an  open-end 
nondiversified  management  investment 
company.  On  November  17,  19«fi. 
applicant  filed  a  notification  of 
registration  on  Form  N-8A  under 
section  8(a)  of  the  Ati.  and  a  rt^gistration 
statement  on  Form  N-lA  under  section 
a(h)  of  the  Act  and  the  .Securities  Act  of 
1933.  The  registration  .statement  became 
effective  on  February  9,  1987,  and  the 
initial  public  offering  of  applicant's 
shares  commenced  immediately 
thereafter. 

2.  On  January  17.  1990.  applicant's 
Board  of  Trustees  (the  "Board'T 
unanimously  approved  an  agreement 
and  plan  of  reorganization  providing  foi 
the  transfer  of  applicant's  assets  to  SLH 
Managed  Municipals  Fund  Inc.  (the 
"Fund"),'  a  diversified  management 
investment  company  organized  as  a 
Maryland  corporation,  in  exchange  for 
shares  of  the  Fund  and  the  assumption 
by  the  Fund  of  the  stated  liabilities  of 
applicant.  At  the  same  time,  the  Board 
authorized  all  adions  necessarj'  to  effect 
the  reorganization  of  applicant.  The 
Board  approved  the  proposed 
reorganization  because  it  believi-d  thai  it 
would  enhance  the  ability  of  the 
portfolio  managers  of  the  combined 
funds  to  effect  p>orifolio  transactions  pn 
more  favorable  terms,  and  give  the 
portfolio  managers  greater  investment 
flexibility,  writh  the  attendant  ability  to 
spread  investment  risks  over  a  larger 
number  of  portfolio  securities.  The 
Board  also  anticipated  that  the  proposed 
reorganization  would  permit  the 
combined  funds  to  obtain  economies  of 
s<:ale  by  reading  both  fixed  and  variable 
costs  of  fund  operations  over  a  loFyer 
asset  base. 

3.  Applicant  and  the  Fund  are 
affiliated  persons  of  each  other  because 
they  have  a  common  investment  adviser 
and  common  directors/tnistees. 
Accordingly,  the  Board  and  the 
diroctors  of  the  Fund  made 
determinations  pursuant  to  rale  17a-fl 
under  the  Act  that  participation  in  the 
proposed  transaction  was  in  the  best 
interests  of  applicant  and  the  Fund,  and 
that  the  interc>sts  of  applicant's  existing 
shareholders  and  those  of  the  Fi;nd 
would  not  be  dihited  as  a  result  of  the 
tmiisactinn.^ 


'  A»  of  .Knf^A  1   1993,  SLH  Mdn^x-^  M;uiidp.!l.j 
Pu.id  lac  c:ha.->git)  h»  namn  of  .Smith  B.inify 
Shearson  Md.-.ag:Hi  MjnicipaU  Fund  Inc. 

'Ruip  17i-fl  i.irovides  relief  iron  theafniated 
tran<KiCtK>n  probibi'ion  of  "leclion  17U)  ol  thfl  A.  I 
for  a  merger  of  inveftmem  companies  lh»t  nwy  b« 
afniMled  persons  of  ^.ach  other  sulely  t»y  ntaun  of 
having  a  common  Invesmwnt  jdvispr,  oo^ianon 
dimctorv 8nd>or  ooromon  ofTicer^. 


4.  On  or  about  February  28, 1990, 
definitive  proxy  materials  were  mailed 
to  shareholders,  and  were  filed  wit.h  th»^ 
SEC.  At  a  spe<.i3!  meeting  held  on 
Mar.-h  27,  1990.  applicant's 
shareholders  approved  the  Flan. 

5.  As  of  April  2.  1990,  applicant  had 
320.612  shares  outstanding  with  an 
aggregate  net  asset  value  of  $3.387.4.^6 
and  a  net  asset  vahie  per  share  of 
$10..S7  Immediately  prior  to  the  transfwT 
of  a.ssets.  applicant  paid  a  capital  grain 
distribution  of  $.3fi87  per  share  to  its 
shareholders  On  .April  2.  1990. 
applicant  transferred  all  of  its  assets  to 
the  Fund  in  exchange  for  the 
assumption  by  the  Fund  of  applicant's 
stated  liabilities  and  shares  of  the  Fund 
with  an  f^ggregate  net  asset  value  equal 
to  the  net  asset  value  of  the  transferred 
as.sets.  .Applicant  then  distributed  all 
such  shares  of  the  Fund  pro  rata  to  its 
shareholders,  with  each  shareholder 
receiving  shares  of  the  Fund  with  an 
aggregate  net  as.set  value  equal  to  the 
aggregate  net  asset  value  of  their 
investment  in  applicant. 

6.  The  expenses  applicable  to  the 
reorganization,  consisting  of  accountm,^, 
printinj^  administrative,  and  certain 
legal  expenses,  amounted  to  Sa.tiOG 
These  expenses  were  borne  by 
applicant's  investment  adviser.  No 
brokerage  fees  were  incurred  in 
conne<:tion  with  the  Iraiasactiou. 

7.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  ox 
liabilities,  nor  was  it  a  party  to  any 
litigation  or  admimstrative  proceeding.^. 
Applicant  is  not  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  foi 
the  winding-up  of  its  affairs. 

8.  Applicant  intends  to  file  a  iettet  oi 
withdrawal  with  the  Office  of  the 
Commonwealth  of  Massachusetts  to 
effea  the  termination  of  applicant  as  f> 
Massachusetts  business  inist. 

For  th«j  FXXl,  by  the  Division  cf  ^Dves1.^Kn^ 
Miri.lg.;fTT'Tit.  und.-r  dtik-g-'i'ted  Buthority 
Margaref  H.  McFsriand. 
Pt^piity  Sccn'iary 

[FR  DrA„  a^J-  557.1  Fi!o<f  3-9-94.  f\  45  a:  .( 
BIUMQ  COOC  aOIO-OVM 

(ln«>estr!K't>f  Cempar 7  Act  Ret  Wa  20it3; 
811-49123 

SLH  Mich  q^n  Municip«ils  f  vrxJ; 
AppJi...alJon 

Mjrcb  4,  t9<M 

AGENCY:  Securities  and  Exchange 

Oimmission  ('SEC'"}. 

ACTtON:  Noli-je  of  Apphcatioa  for 

Deregistration  uiid^^r  ihe  Investment 

Company  Aa  of  1940  l"Act "). 
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APPLICANT:  SLH  Michigan  Municipals 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(fl. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  on  Form 
N-BF  was  filed  on  December  27,  1993, 
and  amended  on  February  22,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretar)'  and  ser\'ing  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  29, 1994.  and  should  be 
accompanied  by  proof  of  ser\ice  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant.  Two  World  Trade  Center, 
New  York.  New  York  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton.  Senior  Attorney, 
at  (202)  272-5287.  or  C.  David 
Messman.  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  Applicant  was  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts  on 
October  21,  1986.  Applicant  is 
registered  under  the  Ad  as  an  open-end 
non-diversified  management  investment 
company.  On  November  24. 1986. 
applicant  filed  a  notification  of 
registration  on  Form  N-8A  under 
section  8(a)  of  the  Act,  and  a  registration 
statement  on  Form  N-lA  under  section 
8(b)  of  the  Act  and  the  Securities  Act  of 
1933.  The  registration  statement  became 
effective  on  Februarj'  9,  1987,  and  the 
initial  public  offering  of  applicant's 
shares  commenced  immediately 
thereafter. 

2.  On  Januarys  17,  1990,  applicant's 
Board  of  Trustee  (the  "Board") 
unanimously  approved  an  agreement 
and  plan  of  reorganization  providing  for 


the  trarsfer  of  applicant's  assets  to  SLH 
Managed  Municipals  Fund  Inc.  (the 
"Fund"),i  a  diversified  management 
investment  company  organized  as  a 
Marjland  corporation,  in  exchange  for 
shares  of  the  Fund  and  the  assumption 
by  the  Fund  of  the  stated  liabilities  of 
applicant.  At  the  same  time,  the  Board 
authorized  all  actions  necessary  to  effect 
the  reorganization  of  applicant.  The 
Board  approved  the  proposed 
reorganization  because  it  believed  that  it 
would  enhance  the  ability  of  the 
portfolio  managers  of  the  combined 
funds  to  effect  portfolio  transactions  on 
more  favorable  terms,  and  give  the 
portfolio  managers  greater  investment 
flexibility,  v.ith  the  attendant  ability  to 
spread  investment  risks  over  a  larger 
number  of  portfolio  securities.  The 
Board  also  anticipated  that  the  proposed 
reorganization  would  perr.iit  the 
combined  funds  to  obtain  economies  of 
scale  by  spreading  both  fixed  and 
variable  costs  of  fund  operations  over  a 
larger  asset  base. 

3.  Applicant  and  the  Fund  are 
affiliated  persons  of  each  other  because 
they  have  a  common  investment  adviser 
and  common  directors/trustees. 
Accordingly,  the  Board  and  the 
directors  of  the  Fund  made 
determinations  pursuant  to  rule  17a-8 
under  the  Act  that  participation  in  the 
proposed  transaction  was  in  the  best 
interests  of  applicant  and  the  Fund,  and 
that  the  interests  of  applicant's  existing 
shareholders  and  those  of  the  Fund 
would  not  be  diluted  as  a  result  of  the 
transaction  2 

4.  On  or  about  February  28,  1990, 
definitive  proxy  materials  were  mailed 
to  shareholders,  and  were  filed  with  the 
SEC.  At  a  special  meeting  held  on 
March  27,  1990,  applicant's 
shareholders  approved  the  Plan. 

5.  As  of  April  2,  1990,  applicant  had 
231,495  shares  outstanding  with  an 
aggregate  net  asset  value  of  $2,546,881 
and  a  net  asset  value  per  share  of 

SI  1.00.  Immediately  prior  to  the  transfer 
of  assets,  applicant  paid  a  capital  gain 
distribution  of  $.05978  per  share  to  its 
shareholders.  On  April  2.  1990,' 
applicant  transferred  all  of  its  assets  to 
the  Fund  in  exchange  for  the 
assumption  by  the  Fund  of  applicant's 
stated  liabilities  and  shares  of  the  Fund 
with  an  aggregate  net  asset  value  equal 
to  the  net  asset  value  of  the  transferred 


I  .As  of  August  1.  19<)3,  SLH  Managed  Municipals 
Fund  Inc.  changed  its  name  to  Smith  Barney 
Shearson  Managed  Municipals  Fund  Inc. 

iRule  17a-8  pitjvides  relief  from  the  affiliated 
transaction  prohibition  of  section  17(a)  of  the  Act 
for  a  metier  of  investment  companies  that  may  be 
affiliated  persoru  of  each  other  solely  by  reason  of 
having  a  common  in%fislment  adviser,  common 
rii.-pctors.  and'or  common  officers. 


assets.  Applicant  then  distributed  all 
such  shares  of  the  Fund  pro  rata  to  its 
shareholders,  with  each  shareholder 
receiving  shares  of  the  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
investment  in  applicant. 

6.  The  expenses  applicable  to  the 
reorganization,  consisting  of  accounting, 
printing,  administrative,  and  certain 
legal  expenses,  amounted  to  $8,000. 
These  expenses  were  borne  by 
applicant's  investment  adviser.  No 
brokerage  fees  were  incurred  in 
connection  with  the  transaction. 

7.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities,  nor  was  it  a  party  to  any 
litigation  or  administrative  proceedings. 
Applicant  is  not  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

8.  Applicant  intends  to  file  a  letter  of 
withdrawal  with  the  Office  of  the 
Commonwealth  of  Massachusetts  to 
effect  the  termination  of  applicant  as  a 
Massachusetts  business  trust. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Doc.  94-5574  Filed  3-9-94;  8:45  amr^"^ 

BILUNG  CODE  e010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1961] 

Advisory  Committee  to  the  United 
States  Section  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas;  Open  Meeting 

The  Advisory  Committee  of  the 
United  States  Section  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
will  meet  on  March  24,  1994,  at  the 
Guest  Quarters  Hotel  at  Baltimore/ 
Washington  International  Airport. 
Linthicum,  Mar>-land.  The  meeting  will 
be  open  to  the  interested  public  and  will 
begin  at  1  p.m.  and  adjourn  at  5  p.m. 
The  Committee  will  consider  reports 
from  its  Species  Working  Groups, 
discuss  the  Working  Group  reports,  and 
consider  recommendations  to  the 
Advisor)'  Committee. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
Brian  S.  Hallman.  Deputy  Director, 
Office  of  Marine  Conservation  (OES/ 
OMC),  Room  5806,  U.S.  Department  of 
State,  Washington,  D.C.  20520-7818. 
Mr.  Hallman  can  be  reached  by 
telephone  on  (202)  647-2335  or  bv  FAX 
on  (202) 736-7350. 
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D.itt'd  February  25.  m'M 
David  A.  Coiiwa, 

Dt'puty  Assistant  Secivtarv  for  (kvans. 
;FR  Poc  94-S603  Filnd  :>-9-<»4;  8:45  ami 
B:LLM0  COOE  4710-09-M 


DEPARTMENT  OF  THANSPOPTAT)ON 

Federal  Aviation  Administration 

Environmental  Impact  Staten>ent 
Cincinnati/ Northern  Kentucky 
International  Airport;  Covington,  KV 

AGENCY:  Ped'-ra!  -Aviation 
.Administration  (FAA),  DOT. 
action:  Notice  of  intent. 


SUMMARY:  The  Federal  Aviation 
.■\dmini<;tration  announces  Lhat  it  will 
prepare  an  Environme.ntdl  Impact 
Statement  (US)  for  implementation  of 
the  Federal  Aviation  Regulation  (FAR) 
part  150  Noise  Compatibility  Prw^ram 
IN'CP)  at  Cir^finnati/Northem  Kentucky 
Intemafional  Airport. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peiy^y  S.  keliey.  Federal  Aviation 
Adniin!>tration,  Airport.s  Distrir.t  Office, 
2H51  Direaors  Cove,  suite  3.  Memphis, 
Tennessee  38131-0301.  Telephone  901- 
S44-3495. 

SUPPLEMENTARY  INF ORMATKDN:  The 
Federal  Aviation  Administration  will 
prepare  an  EIS  for  implementation  of 
the  part  150  Noise  Compatibility 
Program  at  Qncinnati/Nortbem 
Kentucky  International  Airport.  If  it  is 
determined  during  the  course  of  the 
study  that  the  environmental  impacts 
are  not  significant,  FAA  will  terminate 
the  EUS  process,  complete  the  study  as 
an  Environmental  Assessment  and  issue 
3  Finding  of  No  Significant  Impart 
(FONSI). 

The  Kenton  County  Airport  Board 
submitted  its  Noise  Compatibility 
Program  to  the  FAA.  The  NCP  was 
subsequently  approved  by  the  F.AA  on 
0>Job«;r  25, 1993,  with  some  of  the 
recommended  measures  being  sbbjed  to 
applicable  environmen'.al  requirements 
f>efore  their  implementation.  The 
Kenton  County  Airport  Board  has 
rtquested  the  FAA  implement  the 
operational  measures.  The  NCF  i;:;  ludes 
(hanges  in  aircraft  departure  trat.ks, 
preferential  runway  usa^,  a  proposed 
1.500  foot  extension  to  Runv.-ay  IHR- 
3fiL,  and  land  use  mf^asures.  Ar.other 
recommended  measure,  to  extend 
Runway  9-27  from  7.B00  feet  to  10.000 
feet,  was  evaluated  independently  in  an 
Environmental  A<5sessm,ent  (EA)  and  a 
Finding  of  No  Sifinificarit  Impa<.1  was 
issued  in  November  1993.  Runway  9-27 
i<;  the  identii'iyd  preferred  nighttime 
departure  runway. 


The  Kenton  County  Airport  Board  has 
conducted  numerous  workshops  and  a 
public  hearing  during  the  development 
of  the  NCP.  Workshops  and  a  public 
hearing  were  also  held  on  the  EA  for  the 
extension  to  Runway  9-27.  In  addition, 
the  meetings  of  the  Aviation  Noise 
Abatement  Committee  are  showTi  on 
local  cable  television.  Federal  Aviation 
Administration  representatives  attended 
the  workshops  and  public  hearings  and 
received  numerous  letters  and  petitions 
on  the  NCP.  Because  of  the  widespread  , 
publicity  and  these  previous 
opportunities  for  public  comment,  no 
general  public  scoping  meetings  will  be 
held.  FAA  intends  to  consuh  and 
coordinate  with  Federal,  State  and  local 
agencies  which  have  jurisdiction  by  law 
or  have  specific  expertise  with  respect 
to  any  enviroimiental  impacts 
associated  with  the  proposed  project. 
The  n>eeting  for  public  agencies  will  be 
held  at  Cindnnati/Northem  Kentucky 
International  Airport  Board  Room, 
located  on  the  second  level  of  Terminal 
One  at  the  Airport,  at  1  p.m.,  Tuesday. 
April  5.  1994.  FAA  will  also  solicit 
input  from  the  part  150  Study  Planning 
Advisory  Committee  and  the  Aviation 
Noise  Abatement  Committee  at  a 
meeting  to  be  held  in  the  Navigation 
Room  of  the  River  Queen  Restaurant, 
second  level.  Terminal  One,  at  6:30 
p.m.,  Tuesday,  April  5,  1994.  In 
addition,  the  pubHc  may  submit  written 
comments  on  the  scope  of  the 
environmental  study  to  the  address 
identified  in  "FOR  FURTHER  INFORMATION 
CONTACT."  Comments  should  be 
submitted  by  April  9,  1994. 

ls.sued  on  March  3. 1?»94. 
BiUy  y  Langley, 

Manager,  Memphis  Airports  District  Office 
|FR  Doc  94-5562  FUod  3-9-94;  8  45  ami 

BiLUNG  COOC  4»t»-t3-M 


Notice  ot  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  Fron* 
a  Passengef  Facility  C.^>arge  (PFCj  at 
Modesto  City-County  Harry  Sham  Field 
Airport,  Mod«?sto,  CA 

AGENCY:  Federal  Aviition 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  njle  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Modesto  City- 
County  Harry  Sham  Field  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capadtv  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  fPub.  L.  101- 


508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  11,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplir^te  to  the  FAA  at  the  following 
address:  Airports  Division.  P.O.  Box 
92007,  Worldw.iv  Postal  Center,  Los 
Angeles.  CA.  90009  or  San  Francisco 
Airports  District  Offjce,  831  Mitten 
Road,  room  210,  Burlingame.  CA. 
94010-1303. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Howard 
Cook.  Airport  Man.ig^^r  of  the  Modesto 
City-County  Airport  at  the  following 
address:  617  Airport  Way.  Modesto. 
California  95354.  Air  carriers  and 
foreign  air  carriers  may  subm;t  copies  of 
written  comT:>«nts  previously  provided 
to  the  city  of  Motieslo  under  §  158.23  of 
part  158. 

FOR  FURTHER  »(FORMAT>ON  CONTACT: 
Mr.  loseph  R.  Roorig'.jez,  Supervisor, 
Plannins  and  Proeramm.ing  Section, 
Airports  Distnct  Office,  831  Mitten 
Road,  room  210,  Burlingame,  CA. 
94010-1303,  Telephone;  (415)  876- 
2805.  The  application  rriay  be  review^ 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION;  The  FAA 
propo,se.s  to  nile  and  invites  public 
comment  on  the  appltoition  to  impose 
and  u-se  the  re\eniie  from  a  PFC  at 
Modesto  City-Cour.ty  Harry  Sham  Field 
Airport  under  the  provisions  of  the 
Aviiition  Safety  and  Capac  ity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Retxinciiiaticn  Act  of  1990  (Pub 
L  101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  QR  part  158). 

On  February  18, 1994,  the  FAA 
determined  that  the  application  to 
impose  a:id  use  a  PFC  submitted  by  the 
city  of  Modesto  was  substantially 
complete  within  the  requirements  of 
§  1.58  25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  Xhzn  May 
23, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

J>ie/  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  data: 
October  1. 1994. 

Prnposfd  charge  expiration  daiti 
September  30.  2000. 

Total  estimated  PFC  revenue: 
$300,370.00. 

Brief  description  of  the  proposed 
projects: 

Impose  and  Use  Projects:  Airfield 
Sign  Upgrade.  Pavement  Rehabilitation. 
Passenger  Lift  Vehicle,  Airport  Way 
Resurface  and  Extension.  Ge.neral 
Aviation  Apron  Slurry,  Passenger 
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Terminal  Parking  Lot,  General  Aviation 
k  Terminal  Security  Lights,  and  Rewire 
Runway  &  Taxiways  lights. 

Impose  Only  Projects:  Airport 
Perimeter  Security  Upgrade,  Widen  Air 
Carrier  &  Transient  Apron,  Construct 
Runway  10L/28R  Holding  Bays, 
Taxiway  B  &  Miscellaneous  General 
Aviation  Area  Pavement  Rehabilitation 
and  Air  Carrier  Apron  Expansion, 
Runway  10R/28L  Pavement  Overlay, 
and  Relocate  Runway  10Ry28LEdge 
Lights. 

For  projects  involving  discretionary 
funds,  the  amount  of  funds  may  be 
reduced  depending  on  the  funding 
level. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Tax 
Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
15000  Aviation  Blvd.,  Lawndale,  CA 
r0261.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
r.otice  and  other  documents  germane  to 
the  application  in  person  at  the  city  of 
Modesto.  CA. 

Issued  in  Hawthorne,  California,  on 
F  •■bruary24.  1994. 
HermanC  Bliss, 

Kfanager,  Airports  Division,  Western-Pacific 
Ffgion. 

|FK  Doc  94-5564  Filed  3-9-94;  8:45  ami 

BILUNO  COM  4«10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Adair  County,  MO 

AGENCY:  Federal  Highway 
Administration  (FHVVA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FH\VA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in  Adair 
County,  Missouri. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Neuman,  Federal  Highway 
Administration,  P.O.  Box  1787,  Jefferson 
Citv,  MO  65102.  Telephone  Number 
314-636-7104;  or  Mr.  Bob  Sfreddo, 
Design  Engineer.  Missouri  Highway  and 
Transportation  Department,  P.O.  Box 
270,  Jefferson  City,  MO  65102, 
Telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missauri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (EIS) 


on  a  proposal  to  upgrade  U.S.  Route  63 
to  a  dual-lane  facility  starting 
approximately  1.5  miles  south  of 
Missouri  Route  T  and  continuing  to  a 
point  approximately  1  mile  south  of 
Missouri  Route  KK  in  Adair  County. 
Missouri.  An  MHTD  reconnaissance 
report  determined  that  the  upgrade  of 
U.S.  Route  63  would  accomplish  several 
goals;  (1)  Provide  a  dual-lane  bypass 
around  the  city  of  Kirksvillc,  (2) 
improve  safety  and  capacity  for  through- 
traffic  on  U.S.  Route  63.  and  (3)  promote 
economic  development  and  planned 
growth  in  Kirksville  and  Adair  County. 

1.  The  proposed  highway  project 
begins  approximately  1.5  miles  south  of 
Missouri  Route  T  in  Adair  County  and 
runs  generally  southeast  for  11.2  miles 
where  it  rejoins  existing  U.S.  Route  63 
approximately  1  mile  south  of  Missouri 
Route  KK.  The  proposed  facility  would 
provide  a  four-lane,  limited-access 
roadway  with  at-grade  intersections  or 
interchanges  at  major  arterial 
crossroads. 

2.  Alternatives  under  consideration 
include  "build"  alternatives  and  a  "no 
build"  ahemative.  as  well  as  mass 
transit  and  transportation  system 
management  options. 

3.  To  date,  preliminary  information 
has  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  will  be  initiated  with  Federal, 
State,  and  local  agencies  as  the  study 
progresses.  Further  public  hearings  will 
be  held.  To  ensure  that  the  full  range  of 
issues  related  to  this  proposed  action 
are  addressed  and  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Any  comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  the  Missouri  Highway  and 
Transportation  Department  at  the 
addresses  provided  above. 

Issued  on  February  2. 1994. 
Donald  Neumann, 

Prcgram  Review  Engineer,  Jefferson  City. 
jFR  D<jc  94-5602  Filed  3-9-94;  8:45  ami 

BiLUNG  C0D€  4»10-23-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-59;  Notice  02] 

Tradewlnds  Conversions,  Inc.,  Denial 
of  Petition  for  Detennlnation  of 
inconsequential  Noncompliance 

This  notice  denies  the  petition  by 
Tradewinds  Conversions,  Inc. 
("Tradewinds ')  of  Elkhart,  Indiana,  an 
alterer  of  motor  vehicles,  to  be 
exempted  from  the  notification  and 


remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Ad  (15 
U.S.C.  1381  et  seq).  Tradewinds  had 
petitioned  for  an  exemption  on  the  basis 
that  a  noncompliance  in  its  conversions 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety.  The  noncompliance  is 
related  to  the  performance  of  its  mid- 
position  pedestal  seats,  Part»  FDN-200. 

Notice  of  receipt  of  the  petition  was 
published  in  the  Federal  Register  on 
October  4,  1993,  and  an  opportunity 
afforded  for  comment  (58  FR  51667). 

For  the  type  of  seats  concerned  in  the 
petition,  current  FMVSS  Nos.  207  and 
210  test  procedures  specify 
simultaneous  loading  of  seat  assemblies 
and  seat  belts  with  the  seat  loads 
applied  at  the  center  of  gravity  of  the 
seat  assemblv.  Paragraphs  S4.2(a), 
S4.2(b),  S4.2'(c).  and  S4.2(d)  of  Standard 
No.  207  require  that  each  occupant  seat, 
other  than  a  side-facing  seat  or  a 
passenger  seat  on  a  bus.  shall  withstand 
the  following  forces: 

S4.2(al/S4.2(b).  In  any  position  to  which  it 
can  be  adjusted — apply  forces  20  times  the 
weight  of  the  seat  in  a  forward  longitudinal 
direction;  and  rearward  longitudinal 
direction  through  the  center  of  gravity  of  the 
seat. 

S4.2(c).  For  a  seat  belt  assembly  attached 
to  the  seat — the  force  specified  in  S4.2(a)  and 
S4.2(b),  in  each  case  applied  simultaneously 
with  the  forces  imposed  on  the  seat  by  the 
seat  belt  assembly  when  it  is  loaded  In 
accordance  with  S4.2  of  Standard  No  210; 
and 

S4.2(d).  In  its  rearmost  position — a  force 
that  produces  a  3.300  in-pound  moment 
about  the  seating  reference  for  each 
designated  seating  position  *   "   •. 

Also,  paragraph  S4.2,  "Strength,"  of 
FMVSS  No.  210  requires  that  each 
occupant  seat,  other  than  side- facing 
seats,  the  anchorages,  attachment 
hardware,  and  attachment  bolts  •   *   • 
shall  withstand  a  5,000-pound  force 
when  tested  in  accordance  with  S5.1. 
"Seats  with  Type  1  or  Type  2  seat  belt 
anchorages." 

Tradewinds  determined  that  there 
was  a  noncompliance  of  its  conversion 
when  Part  «  FDN-200.  quick  release 
pedestals,  using  the  current  NHTSA 
FMVSS  Nos.  207  and  210  test 
procedures.  The  noncompliance 
occurred  when  the  test  resul's  showed 
that  the  latching  pin  in  the  quick  release 
pedestal  "would  not  consistently  reach" 
the  maximum  test  loading  requirements 
of  the  Standards.  Approximately  200 
van  conversions  are  involved. 

Tradewinds  supported  its  petition  for 
exemption  by  stating  that  when  Part  # 
FDN-200  pedestals  were  tested  under 
test  procedures  that  have  been  proposed 
by  NHTSA,  with  split  loading  of 
pedestal  and  seat  as.semblv,  all 
requirements  were  met.  The  new  test 
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procedure  that  Tradewinds  is  referring 
to  is  a  nilemaking  proposal  to  amend 
Standard  No  207  specifically  for 
pedestal  seating  systems  (Notice  of 
Proposed  Rulemaking  (NPRiM).  (55  FR 
33141.  August  14,  1990);  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM),  (58  FR  12921,  March  8,  1993). 
Basically,  the  proposal  would  allow 
manufacturers  the  choice  of  using  either 
the  current  procedure  or  the  new 
procedure  for  testing  most  pedestal 
seats.  The  current  procedure  requires  a 
single  load  he  applied  through  the 
center  of  gravity  of  the  entire  assembly. 
The  proposed  procedure  would  permit 
the  load  to  be  split  and  applied 
simultaneously  through  the  pedestal 
and  through  the  seat. 

The  manufacturer  of  Part  #  FDN-200. 
Boss  Manufacturing  and  Distributing, 
Inc.  (Boss),  himished  NHTS.^  with  data 
on  tests  conducted  by  General  Testing 
Laboratories  on  a  1993  Dodge  "B"  van 
using  the  procedure  proposed  in  the 
SNPRM.  Boss  stated  that  the  mid- 
position,  quick  release  pedestal  seat 
could  withstand  the  proposed  FMVSS 
No.  207  and  the  current  FMVSS  No.  210 
testing.  Boss  also  stated  the  pedestal 
seat  would  not  consistently  reach  the 
current  maximum  requirements.  Ba.sed 
on  the  test  results  submitted  to  NHTSA. 
Tradewinds  concluded  that  the  quick 
release  pedestal  seat  can  meet  the  test 
loading  requirements  of  FMVSS  Nos. 
207  and  210  if  the  proposed  new  test 
procedure  with  spilt  loading  is 
permitted. 

No  comments  were  received  on  the 
petition. 

Petitioner's  sole  inconsequently 
argument  is  that  the  vehicle  would 
conform  were  it  tested  in  a  manner 
proposed  by  NHTS.\.  However,  the 
proposed  test  procedure  is  addressed  to 
seat  adjusters  and  not  pedestal 
anchorages.  The  test  results  would  be 
the  same  for  pedestal  anchorages 
regardless  of  whether  the  proposed  or 
current  test  method  is  used.  This  means 
that  Tradewinds  conversions  would 
continue  to  manifest  test  failures  even  if 
the  new  test  procedures  were  adopted. 

In  addition,  Tradewinds  did  not 
quantify  the  test  failures  that  led  to  its 
petition.  NHTSA  requested  that 
Tradewinds  provide  test  data  on  the 
extent  of  its  noncompliance.  However, 
the  only  data  provided  in  response  to 
this  request  were  related  to  the 
proposed  test  procedure.  No  data  were 
provided  regarding  margins  of  failure 
under  the  existing  lest  procedure.  This, 
NHTSA  has  no  information  as  to 
whether  the  margin  of  failure  was  large 
or  small. 

Accordingly,  petitioner  has  failed  to 
meet  its  burden  of  persuasion  that  the 


noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  denied. 

(15  U.S.C.  1417;  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on:  March  7, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Hulemaking. 
|FR  Dtx.  94-5567  Filed  3-9-94;  8:45  ami 

BILUNG  CODE  4910-69-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  2.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue,  N\V.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0917. 

Regulation  ID  Number.  LR-1 70-84 
TEMP. 

Type  of  Re\iew.  Extension. 

Title:  Effective  Dates  of  the  Economic 
Performance  Reouirement. 

Description:  Tne  regulations  provide 
the  time  and  manner  of  making  certain 
elections  relating  to  the  effective  date  of 
the  economic  performance  requirement. 
The  information  is  needed  and  will  be 
used  to  assure  compliance  with  the 
effective  date  provisions.  All  accrual 
basis  taxpayers  that  make  an  election 
are  affected  by  the  reporting  and 
recordkeeping  requirements  of  the 
regulations. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  3  hours. 

Frequency  of  Response:  Other  (one 
report  required). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,584  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571,  1111  Constitution  Avenue, 
NW.,  Wa.shington,  DC  20224. 


OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Pcports.  Management  Officer. 
|FR  Doc  94-5469  Filed  3-9-94;  8:45  am] 

BILLING  CODE  4e30-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  3.  1994 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Human  Factors  Lab  and  Focus 
Group  Testing  of  Answer-Sheet  Style 
Form  1040  Packages  (Simple  and 
Regular  Forms  1040) 

Description:  Results  of  Laboratory 
(2,005  participants)  and  Focus  Group 
(486  participants)  testing  will  be  used 
by  IRS  to  finalize  the  design  of  machine- 
readable  answer-sheet  forms  for  the  Tax 
Systems  Modernization  program.  This 
request  is  for  a  single  series  of  tests  to 
be  conducted  between  April  1994  and 
September  1995. 

Respondents:  Individuals  or 
households 

Estimated  Number  of  Respondents: 
20,050 

Estimated  Burden  Hours  Per 
Respondent: 

Human  Factor  Test — 1  hour 

Exit  Qbestionnaire — 15  minutes 

Focus  Group  Discussion — 1  hour,  30 
minutes 

Travel  (Round  Trip) — 1  hour 

Implementation  of  Screening 
Instrument — 5  minutes 

Frequency  of  Response:  Other  (one- 
time test  series) 

Estimated  Total  Reporting  Burden: 
7,725  hours 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 

room  5571,  llll  Constitution 

Avenue.  NW..  Washington,  DC  20224. 
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0MB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 

IFR  Doc.  94-S470  Filed  3-9-94;  8:45  am] 

BILUNG  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  3.  1994. 

TTie  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  95-51 1.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Aicohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0073. 

Form  Number:  ATF  F  5150.19. 

Type  of  Review:  Extension. 

Title:  Formula  and/or  Process  for 
Articles  Made  with  Specially  Denatured 
Spirits. 

Description:  ATF  F  5150.19  is 
completed  by  persons  who  use  specially 
denatured  spirits  in  the  manufacture  of 
certain  articles.  ATF  uses  the 
information  provided  on  the  form  to 
insure  the  manufacturing  formulas  and 
processes  conform  to  the  requirements 
of26U.S.C.  5273. 

Fespondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,711. 

Estimated  Burden  Hours  Per 
Respondent:  54  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,440  hours. 

OMB  Number:  1512-0075. 

Form  Number:  ATF  F  5150.18. 

Tvpe  of  Review:  Extension. 

Title:  User's  Report  of  Denatured 
Spirits. 

Descryp/ion;  The  information  on  ATF 
F  5150.18  is  used  to  pinpoint  unusual 
activities  in  the  use  of  specially 
denatured  spirits.  The  form  shows  a 
summary  of  activities  at  permit 
premises.  ATF  e.xamines  and  verifies 
certain  entries  on  these  reports  to 


identify  unusual  activities,  errors  and 
omissions. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2.711. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
813  hours. 

OMB  Number:  1512-0207. 

Form  Number:  ATF  REC  5110/04- 
ATFF  5110.43. 

T\7?e  of  Review:  Extension. 

Title:  Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports. 

Description:  The  information 
collected  is  necessary  to  account  for  and 
verify  the  denaturation  of  distilled 
spirits.  It  is  used  to  audit  plant 
operations,  monitor  the  industry  for  the 
efficient  allocation  of  personnel 
resources,  and  compile  statistics  for 
government  economic  planning. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers  .101. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeping:  1  hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.212  hour. 

OMB  Number:  1512-0250. 

Form  Number:  ATF  REC  5110/5. 

T\j>e  of  Re\iew:  Extension. 

Title:  Distilled  Spirits  Plant  (DSP) 
Transaction  and  Supporting  Data. 

Description:  Transaction  records 
provide  the  source  data  for  accounts  of 
distilled  spirits  in  all  DSP  operations. 
They  are  used  by  DSP  proprietors  to 
account  for  spirits  and  by  ATF  to  verify 
those  accounts  and  consequent  tax 
liabilities. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
274. 

Estimated  Burden  Hours  Per 
Recordkeeper:  20  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  5,480  hours. 

OMB  Number:  1512-0462. 

Form  Number:  ATF  REC  5110/09. 

Type  of  Review:  Extension. 

Title:  Registration  and  Records  of 
Vinegar  Vaporizing  Plants. 

Description:  Data  is  necessary  to 
identify  persons  producing  and  using 
distilled  spirits  in  the  manufacture  of 
vinegar  and  to  account  for  spirits  so 
produced  and  used. 


Respondent:  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeping:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[PR  Doc.  94-5471  Filed  3-9-94;  8  45  am) 

BILLING  CODE  ««10-31-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  3.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue',  NW..  Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number.  1512-0466. 

Form  Number  ATF  REC  5110/12. 

Type  of  Review.  Extension. 

Title:  Equipment  and  Structures. 

Description:  Marks,  signs  and 
calibrations  are  necessary  on  equipment 
and  structures  at  a  distilled  spirits  plant 
for  the  identification  of  major 
equipment  and  of  the  accurate 
determination  of  contents. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
281. 

Estimated  Burden  Hours  Per 
Recordkeeper.  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  total  Recordkeeping 
Burden:  1  hour. 

OMB  Number.  1512-0466. 

Form  Number  ATF  REC  5170/7. 
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T\j>e  of  Revieiv.  Extension. 

title:  Alternate  Methods  or 
Paicedures  and  Emergenc>'  Variations 
from  Requirements  for  Exports  of 
Liquors. 

Pfscription:  ATF  allows  exporters  of 
liquors  to  apply  for  and  receive 
approval  of  variances  from  the 
requirements  of  regulations  under  27 
CFK  part  252.  ATF  uses  the  application 
to  evaluate  need,  jeopardy  to  the 
n'venue  and  compliance  with  the  law. 

Rt'spondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
500 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
200  hours. 
Clearance  Officer.  Rol)ert  N.  Hogarth 

(202)  927-6930.  Bureau  of  Alcohol. 

Tobacco  and  Firearms.  Room  3200. 

fi50  Massachusetts  Avenue.  N\V., 

Washington.  DC  20226. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880.  Office  of  Management  and 

P;idget,  room  3001.  New  Executive 

OtfRe  Building.  Washington.  DC 

20503. 
Lois  K.  Holland. 

Dupartmental  Reports,  Management  Officer 
jFR  CKx:.  94-54  72  Filed  3-9-94,  8:45  am] 

BIUJNG  COO€  4S10-31-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Termination  of  Sanctions  With  Respect 
to  ttie  Federal  Republic  of  Germany 
Pursuant  to  Title  VII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 

AGENCV:  Ofrice  of  the  United  States 
Trade  Representative. 
ACTKX:  Termination  of  sanctions 
imposed  on  the  Federal  Republic  of 
Germany  under  Title  VII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 

SUMMARY:  The  U.S.  Trade 
Representative  has  determined  to 
terminate  sanctions  imposed  on  the 
Federal  Republic  of  Ciermanv  on  May 
28.  1993  (58  FR  31 136)  on  the  basis  of 
assurances  from  Germany  that  it  would 
not  apply  the  discriminatory  provisions 
of  the  Utilities  Directive  of  the  European 
Union  to  procurement  of  U.S.  goods  by 
its  telecommunications  utilities.  The 
termination  of  sanctions  is  effective 
upon  publir^ition  of  this  notice.  A  copy 
of  the  USTR's  determination  is  attached. 
FOR  FURTHER  INFORMATION  CONTACT: 
M;irk  Linscott.  Oflice  of  GATT  Affairs 
(202-395-3063),  or  Laura  B.  Sherman. 


Office  of  the  General  Counsel  (202-395- 
3150),  Office  of  the  United  States  Trade 
Representative.  600  Seventeenth  Street 
NW..  Washington,  DC  20506. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 

Determination  Under  Title  vn  of  the 
Omnibus  Trade  and  Competitiveness  Act 

On  May  28.  1993.  the  United  Slates 
imposed  sanctions  on  nine  member  states  of 
the  European  Union  under  Title  VII  of  the 
Omnibus  Trade  and  Competitiveness  Act  of 
1988  (19  U.S.Q  2515.  as  amended)  for 
maintaining,  in  government  procurement  of 
telecommunications  goods,  a  significant  and 
persistent  {)attem  or  practice  of 
discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm  to 
U.S.  businesses  (58  FR  31136). 

I  have  received  official  assurances  from  the 
Federal  Republic  of  Germany  that;  (1) 
Telecommunications  entities  owned  in 
whole  or  in  part  or  controlled  by  the  German 
Government  apply  national  treatment 
towards  U.S  goods  and  suppliers;  (2) 
Germany  will  not  apply  Article  29  of  the 
Utilities  Directive  against  U.S.  goods  and 
suppliers;  and  (3)  Germany  is  not  applying 
the  counter-sanctions  imposed  by  the 
European  Union  against  U.S.  goods  and 
suppliers. 

Pursuant  to  the  authority  vested  in  me  by 
the  President  of  the  United  States  by 
Presidential  Determination  No.  93-16, 1  have 
determined  that  the  Federal  Republic  of 
Germany  has  eliminated  the  discrimination 
identified  under  Title  VII  and  have  therefore 
terminated  sanctions  effective  ujwn  the 
publication  of  this  determination  in  the 
Federal  Register. 
Michael  Kantor, 

United  States  Trade  Representative. 
(FR  Doc  M-5497  Filed  3-9-94;  B:45  ami 

BILUNQ  CODE  31«M>1-M 


Guidelines  (or  U.S.  Implementation  of 
the  Agreement  Between  the  U.S.  and 
Russian  Federation  Government 
Regarding  International  Trade  In 
Commercial  Space  Launch  Services 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  guidelines  for  U.S. 
implementation  of  the  agreement 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Russian  Federation  regarding 
international  trade  in  commercial  space 
launch  services. 

DATES:  Tlie  Agreement  entered  into 
force  on  September  2,  1993.  These 
guidelines  on  monitoring  and 
enforcement  are  effective  upon 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Monier.  (202)  395-3320.  Director 
for  European  Industry  and  Technology, 
Office  of  the  U.S.  Trade  Representative. 


600  17th  Street,  N\V.,  Washington.  DC 
20506.  (Copies  of  the  Agreement 
referenced  herein  can  be  obtained  from 
the  official  designated  above.) 
SUMMARY:  On  September  2,  1993,  the 
United  States  and  the  Russian 
Federation  entered  into  the  Agreement 
Between  the  Government  of  the  United 
States  of  .^merica  and  the  Government 
of  the  Russian  Federation  Regarding 
International  Trade  in  Commercial 
Spate  Launch  Services  (Agreement). 
The  Agreement  allows  the  Russian 
Federation  (Russia)  to  enter  the 
international  commercial  space  launch 
market  during  the  country's  transition  to 
an  economy  based  on  market  principles 
in  a  manner  intended  to  prevent 
disruption  of  normal  competition.  In 
order  to  assist  In  the  successful 
operation  of  the  Agreement,  the  U.S. 
Government  has  established  certain 
guidelines  it  intends  to  follow  in 
implementing  the  Agreement.  This 
notice  sets  out  those  guidelines. 

SUPPLEMENTARY  INFORMATION 

Background 

At  the  )ur.e  1992  Summit  betvveen 
former  President  Bush  and  Russian 
President  Yeltsin,  the  United  States 
announced  that  it  was  granting  a  one- 
time exception  to  its  policy  of 
prohibiting  the  export  of  U.S. -made 
satellites  or  satellites  incorporating  U.S. 
technology  (essentially  all  Western 
satellites)  to  Russia  for  launch  on 
Russian  spar^  launch  vehicles.  This 
one-time  exception  allowed  the 
International  Maritime  Satellite 
Organization  (INMARSAT)  to  select  a 
Russian  launcher  to  launch  an 
LNMARSAT  3  satellite.  At  the  same 
time,  the  United  States  stated  that, 
while  no  further  exceptions  would  be 
granted,  it  was  willing  to  undertake 
negotiations  on  Russian  entry  into  the 
international  commercial  space  launch 
services  market.  The  negotiations 
culminated  in  an  agreement  which 
would  provide  Russia,  during  its 
transitional  phase  from  a  non-market  to 
market  ec:onomy,  access  to  the 
international  commercial  launch 
services  market  yet  ensure  against 
severe  market  distortion  or  disruption  to 
the  market.  The  Agreement  was  signed 
by  Vice  President  Gore  and  Russian 
Prime  Minister  Chernomyrdin  and 
entered  into  force  on  September  2.  1993. 

The  Agreement 

Definition  of  Terms 

The  Agreement  defines  certain  terms, 
as  follows: 

Contract  means  (i)  to  agree  or  commit 
to  the  provision  of  commercial  space 
launch  services  such  that  a  launch  is 
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effectively  removed  from  competition  in 
the  international  market,  or  (ii)  any  such 
agreement  or  commitment. 

International  customer  means  any 
person;  or  any  kind  of  corporation, 
company,  association,  venture, 
partnership,  or  other  entity,  whether  or 
not  organized  for  pecuniary  gain,  or 
privately  or  govemmentally  ow-ned  or 
controlled;  or  any  governmental  body, 
excluding  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Russian  Federation;  or  any 
intergovernmental  organization  or 
quasi-governmental  consortium, 
including  but  not  limited  to  INTELSAT, 
INMARSAT  and  their  respective  legal 
successors,  that  is  the  ultimate  owner  or 
operator  of  a  spacecraft  or  satellite  or 
that  will  deliver  the  spacecraft  or 
satellite  to  orbit  for  use  by  such  ultimate 
owner  or  operator. 

Principal  payload  means  a 
telecommunications  satellite  or,  in  the 
absence  of  a  telecommunications 
satellite,  any  other  spacecraft  or 
combination  of  spacecraft. 

Russian  space  launch  service  provider 
means  any  entity,  agent  or 
instrumentality  acting  on  its  behalf, 
permitted  by  the  Government  of  the 
Russian  Federation  to  provide 
commercial  space  launch  services  or  the 
space  launch  vehicles  for  such  services. 

Agreement  Terms 

The  Agreement  establishes  basic  rules 
for  avoiding  distortion  which  results 
from  government  involvement  in  the 
commercial  space  launch  market  by 
prohibiting  such  practices  as  certain 
subsidies,  marketing  inducements,  and 
comipt  business  practices.  The  terms  of 
the  Agreement  also  include  the 
following  specific  provisions: 

Quantity  Provisions 

The  Agreement  permits  Russian  space 
launch  services  providers  to  contract 
with  international  customers  for  the 
launch  of  up  to  eight  (8)  principal 
payloads,  in  addition  to  the 
INMARSAT-3  satellite,  to 
geosynchronous  earth  orbit  (GEO)  or 
geosynchronous  transfer  orbit  (GTO),  for 
the  duration  of  the  agreement  (through 
December  31,  2000).  Not  more  than  two 
(2)  such  launches  may  be  conducted  in 
any  twelve-month  period. 

Up  to  four  (4)  of  these  launches  may 
be  of  two  principal  payloads.  and  each 
of  these  may  be  counted  against  the 
quantity  limitation  as  single  launches  if 
the  parties  mutually  agree  that  the 
international  space  launch  market  so 
warrants. 

The  Agreement  also  allows  Russian 
space  launch  service  providers  to 
contract  for  up  to  three  (3)  launches  to 


low  earth  orbit  (LEO)  for  the  Iridium 
system.  Proposals  by  Russian  space 
launch  service  providers  for  commercial 
suborbital  launches  LEO  and  launches 
to  orbits  other  than  GEO  and  GTO  will 
be  considered  on  a  case  by  case  basis, 
where  there  are  competing  comparable 
commercial  space  launch  services. 

Pricing  Provisions 

The  Agreement  provides  that  prices, 
terms,  and  conditions  offered  by 
Russian  space  launch  service  providers 
shall  be  comparable  to  those  offered  for 
comparable  space  launch  services  by 
commercial  launch  ser\'ice  providers 
from  market  economy  countries.  For 
GEO  and  GTO  launches,  the  Agreement 
establishes  a  specific  pricing 
mechanism.  Bids  or  offers  for  launches 
to  GEO  or  GTO  more  than  7.5%  below 
the  lowest  market  economy  bid  trigger 
special  consultations  in  which  Russia 
must  demonstrate  that  its  offer  conforms 
to  the  principles  of  the  Agreement.  Bids 
or  offers  for  Russian  launch  services  to 
orbits  other  than  GEO/GTO  are  not 
subject  to  a  specific  pricing  mechanism; 
however,  prices,  terms,  and  conditions 
must  be  comparable  to  those  offered  by 
providers  from  market  economy 
countries.  Accordingly,  the  comparable 
pricing  provision  of  the  Agreement 
applies  to  all  launches  by  Russian  space 
launch  service  providers,  including 
those  to  LEO. 

The  pricing  provisions  of  the 
Agreement  apply  to  bids  or  offers  made 
as  part  of  a  sole-source  procurement  as 
well  as  to  completed  contracts. 

Consultations 

The  Agreement  requires  the  United 
States  and  Russia  to  hold  annual 
consultations  to  "  *   *   *  review  and 
examine  implementation  of  the 
Agreement  and  market  developments  in 
commercial  space  launch  S8r\'ices."  The 
Agreement  also  allows  the  United  States 
or  Russia  to  request  special 
consultations  "on  an  urgent  basis"  prior 
to  the  conclusion  of  a  contract,  if 
possible,  if  either  Party  has  reason  to 
believe  that  a  contract  or  pending 
contract  is  inconsistent  with  the  terms 
of  the  Agreement. 

Applicability  Guidelines 

Russian  Launch  Vehicles 

All  types  or  classes  of  launch  vehicles 
that  may  be  used  by  a  Russian  space 
launch  service  provider  to  provide 
commercial  space  launch  senices  are 
subject  to  the  Agreement. 

Russian  Space  Launch  Service  Providers 

Transactions  involving  launch  service 
providers,  regardless  of  nationality, 
permitted  by  the  Russian  Federation  to 


provide  commercial  space  launch 
services  on  Russian  launch  vehicles  are 
subject  to  the  terms  of  the  Agreement. 

Leasing  on-Orbit 

Leasing  a  satellite  on  orbit  or  satellite 
transponders  does  not  remove  a 
transaction  from  the  terms  of  the 
Agreement.  As  a  general  rule,  the 
Agreement  applies  to  a  contract  calling 
for  the  leasing  of  a  satellite  on-orbit  as 
to  one  requiring  the  launch  of  a  satellite 
purchased  by  the  customer.  The 
definition  of  "international  customer" 
as  defined  in  the  Agreement  makes  no 
distinction  based  upon  the  financing 
arrangement  selected  for  the  satellite. 
There  will  be  no  special  consideration 
given  to  leased  satellites  launched 
solely  for  use  by  an  international 
customer. 

Nationality  of  Satellite  Manufacturer 

The  terms  of  the  Agreement  apply  to 
all  satellites,  regardless  of  the 
manufacturer's  nationality.  The 
Agreement  is  intended  to  be  neutral  in 
its  effects  on  the  satellite  market. 

Contracts  Signed  Prior  to  the  Agreement 

Contracts  signed  prior  to  the 
Agreement  for  the  launch  of  a  satellite 
subject  to  United  States  export  controls 
will  be  considered  under  the  terms  of 
the  Agreement. 

Contracts  signed  prior  to  the 
Agreement  for  the  launch  of  a  Russian- 
built  satellite  for  purchase  or  lease  by  an 
international  customer  are  excluded 
from  the  terms  of  the  Agreement. 

Options  Agreements/Reservations 

An  option  agreement  or  reservation 
for  Russian  commercial  space  launch 
services,  entered  into  on  or  before 
September  2,  1993,  is  subject  to  the 
terms  and  provisions  of  the  Agreement. 

Monitoring  and  Enforcement 

A.  Designation  of  Responsibility 

The  Trade  Policy  Staff  Committee 
Subcommittee  on  Russian  Space  Launch 
Services  (Subcommittee),  will  be 
responsible  for  overall  implementation 
of  the  Agreement. 

B.  Subcommittee  Organization 

For  purposes  of  carrying  out  its 
responsibilities  with  respect  to  overall 
implementation  of  the  Agreement,  the 
Subcommittee  will  be  chaired  by  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  and  will  be 
composed  of  the  Departments  of 
Transportation.  State.  Commerce, 
Justice,  Defense  and  Treasun,',  the  Office 
of  Management  and  Budget  (0MB),  the 
National  Aeronautics  and  Space 
Administration  (NASA),  the  Office  of 
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Science  and  Technology  Policy  (OSTP), 
the  Joint  Chiefs  of  Staff,  and  such  other 
departments  and  agencies  as  may  be 
invited  by  the  Chair  to  participate.  A 
Working  Group  on  Information  (VVGI) 
will  be  established  to  as.<;emble  such 
information  as  is  necessar\'  to  enable  the 
Subcommittee  to  carr>'  out  its 
responsibilities.  The  VVGI  will  be 
chaired  by  the  Department  of 
Transportation  (DOT)  and  will  include 
the  Departments  of  Commerce.  State, 
Defense,  and  such  other  departments  or 
agencies  as  designated  by  the  Chair  of 
the  Subcommittee. 

C.  Monitoring  and  Data  Collection 

The  Subcommittee  will  monitor 
Russian  compliance  with  the 
Agreement.  To  this  end.  the 
Subcommittee  will  review  market  and 
other  information  relevant  to 
participation  in  the  commercial  launch 
services  market  by  Russian  space  launch 
s»'r\  ice  providers  and  compliance  by 
those  providers  with  the  terms  of  the 
Agreement.  This  information  will  be 
assembled,  together  with  a  preliminary 
assessment,  and  presented  to  the 
Subcommittee  by  the  VVGI.  In 
monitoring  Russian  compliance  with 
the  Agreement,  particular  attention  will 
be  given  to  information  on  the  number 
of  contracts  with  international 
customers  and  the  distribution  of 
contracts  by  Russian  space  launch 
service  providers  within  any  twelve- 
month period;  prices,  terms  and 
conditions  offered  or  provided  by 
Russian  space  launch  service  providers; 
unfair  business  practices;  grants  and 
subsidies  to  commercial  space  launch 
services  suppliers;  inducements  to 
international  customers;  insurance  or 
reflight  guarantees;  and  government- 
supported  financing  for  commercial 
'space  launch  vehicles  or  services  except 
in  accord  with  t.he  Organization  for 
Economic  Cooperation  and 
Development's  (OECD)  "Arrangement 
on  Guidelines  for  Officially-Supported 
Export  Credits  " 

The  Subcommittee  will  review  and 
determine  which  information  is  to  be 
provided  to  Russia  to  comply  with  U.S. 
obligations  under  the  Agreement.  This 
information  will  be  assembled,  together 
with  a  preliminar>'  assessment,  and 
pr^'sentod  to  the  Subcommittee  by  the 
VVGI  in  a  timely  fashion  so  that  it  could 
then  be  made  available  to  Russia  in 
accordance  with  the  terms  of  the 
Agreement. 

Particular  attention  will  be  given  to 
US.  obligations  under  the  Agreement 
vnth  respect  to  the  provision  of  publicly 
releasable  information  to  Russia  on 
prices,  tenns.  and  conditions  offered  in 
the  international  market  for  commercial 


launch  services,  including  insurance 
arrangements  relating  to  such  services. 

The  VVGI  will  periodically  produce 
information  and  preliminary 
assessments  of  conditions  in  the 
commercial  launch  services  market, 
including  prices,  terms  and  conditions, 
commitments,  and  market  forecasts  for 
the  Subcommittee  as  needed  to 
implement  effectively  the  Agreement 
and  at  least  30  days  prior  to  annual 
consultations. 

The  VVGI  will  also  provide  to  the 
Subcommittee  such  additional 
information  and  preliminary 
assessments  on  compliance  by  Russian 
space  launch  service  providers  with  the 
provisions  of  the  Agreement  as  needed, 
and  at  least  30  days  prior  to  annual 
consultations,  or  as  needed  prior  to  any 
additional  or  special  consultations. 

D.  Consultations 

The  Subcommittee  will  hold  annual 
consultations  with  the  Russian 
Federation  as  outlined  in  the 
Agreement.  The  Subcommittee  will 
exchange  information  with  Russian 
authorities  in  advance  of  such 
consultations. 

The  Subcommittee  will  meet  in 
advance  of  the  annual  consultations. 
The  Subcommittee  will  provide  all 
information,  including  prices,  terms  and 
conditions  offered  for  commercial  space 
launch  ser\'ices.  necessary  to  monitor 
the  Agreement  and  carry  out  regular  and 
spjecial  consultation.  Such  information 
shall  be  provided  to  US.  and/or  Russian 
government  authorities  promptly,  and 
in  any  case,  no  later  than  30  days  after 
a  request,  except  tliat  such  information 
need  not  be  provided  prior  to  bids  for 
commercial  space  launch  services. 

Following  consultations,  the 
Subcommittee  will  also  report  on  the 
results  of  the  consultations  and 
recommend  any  follow-up  actions  to  the 
TPSC  or  other  appropriate  government 
agencies. 

The  Subcommittee  will  consider 
whether  consultations  with  other 
international  parties  could  be  beneficial, 
by  aiding  in  the  monitoring  of  the 
Agreement.  If  the  Subcommittee 
determines  that  consultations  could  be 
beneficial,  it  will  recommend  to  the 
TPSC  and  to  the  USTR  that  such 
consultations  be  initiated. 

The  Subcommittee  and  the  WGI  may. 
in  carrying  out  the  functions  and 
procedures  set  forth  herein,  consult 
with  U.S.  commercial  launch  services 
providers,  launch  vehicle  and  satellite 
manufacturers,  and.  as  appropriate, 
interested  Congressional  committees, 
the  user  community,  and  other 
interested  parties,  including  the  relevant 
private  sector  advisory  committees. 


Such  contacts  will  be  made  in 
conjunction  with  the  information 
collection  and  assessments  referred  to 
herein  and  U.S.  preparation  for.  and 
follow-up  on  the  results  of.  meetings 
with  Russia  held  under  the  Agreement. 
The  Subcommittee  will  also,  as 
appropriate,  inform  such  interested 
parties  of  significant  requests  or 
notifications  made  by  Russia  under  the 
Agreement,  or  significant  developments 
under  the  Agreement. 

E.  Information  Sharing 

In  the  course  of  consulting  with 
interested  parties,  in  particular  prior  to 
annual  consultations  under  the 
Agreement,  the  U.S.  Government  may 
provide  such  information  provided  by 
Russia  as  is  allowed  and  appropriate 
under  the  Agreement,  subject  to 
business  confidentiality. 

F.  Collection  of  Information 

DOT,  as  Chair  of  the  WGI,  will  have 
primary  responsibility  for  soliciting  and 
receiving  relevant  information,  and  will 
maintain  data  to  be  collected  and 
reviewed  by  the  VVGI  for  purposes  of 
this  Agreement. 

Members  of  the  U.S.  industry,  and 
other  interested  members  of  the  public. 
are  invited  to  submit  written  comments 
on  issues  related  to  the  Agreement  and 
its  operation.  Comments  must  be 
provided  in  twenty  copies  to  the  DOT 
Office  of  Commercial  Space 
Transportation,  Attention:  Working 
Group  on  Information  for  Russian  Space 
Launch  Services,  400  7th  Street.  SW.. 
room  5408.  Washington,  DC  20590- 
0001. 

Submissions  from  the  public  will  be 
placed  in  a  file  open  to  public 
inspection  at  the  above  address 
pursuant  to  15  CFR  §  2003.5,  except 
confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"Business  Confidential"  at  the  top  of  the 
cover  page  or  letter  and  each  succeeding 
page,  and  niu.st  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information. 

G.  Enforcement 

If  the  Subcommittee  is  of  the  view 
that  the  provisions  of  the  Agreement 
have  been  violated  as  a  result  of 
information  obtained  in  any  annual  or 
special  consultation  and  review 
required  under  Article  \'II  of  the 
Agreement  or  on  the  basis  of 
information  presented  to  it  by  the  WGI. 
the  Subcommittee  will  notify  the  TPSC 
and  recommend  consultations  with 


Federal  Register  /  Vol.  59,  No.  47   /  Thursday,  March  10,  1994   /  Notices 


11363 


Russia  If  consultations  proceed  and 
satisfactory  resolution  is  not  achieved 
with  Russia,  or  if  consultations  are 
deemed  to  be  inappropriate  in  the 
circumstances,  based  on 
recommendations  of  the  Subcommittee, 
the  Section  301  Committee  may  be 
requested  to  review  the  case. 


The  USTR  will,  from  tmit'  to  time, 
advise  the  SetTetary  of  State  and  the 
Secretary  of  Commerce  of  the  status  of 
the  implementation  of  the  agreement  .:i 
order  that  this  information  may  be 
available  to  the  Secretaries  with  respect 
to  the  State  Department  export  license 
r>>sponsibilitif->s  under  the  Arms  Export 
Cor.trol  Act  and  the  implementing 


n^culetions,  the  International  TrafTic  in 

An:ss  Regulations,  22  CFR  parts  120- 

1  "vj  and  the  Commerce  Department 

t  x;  ort  license  responsibilities  under  the 

Lxpur!  Administration  Act. 

F  rede  nek  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 

irR  CKk.  ^4-5498  Filed  S-9-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put3Jishe<J  under 
the  'Government  in  the  Sunshine  Act"  (Pub. 
L  9^-J09)  5  U  SC,  552b(e)(3) 


EQUAL  EMPLOYMENT  OPPORTUNfTY 

COMMISSION 

"f  EDERAL  REGISTER"  CITATION  Of 

PREVIOUS  ANNOUNCEMENT:  59  FR  8681 

Ffbrunrv'  23.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  2  p  rr,   (Eastern  Time)  Tuesday, 

March  8.  1994. 

CHANGE  IN  THE  MEETING: 

Closed  Session 
The  c  IdSfd  portion  of  the  meeting  has  been 

Crinf  t'ljl-'(i 

CONTACT  PERSON  FOR  MORE  INFORMATION 
Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

Ddtpd  March  8,  1994 
Frances  M.  Hart, 

Executive  Officer.  Executue  Secretariat. 
|FR  Doc  94-5695  Filed  3-6-94.  11:24  ami 

BILUNG  CODE  t7SO-0«-M    ' 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-5052. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday.  March  10.  1994,  10  am.. 
Meeting  Open  to  the  Public. 

The  following  items  were  added  to 
the  agenda: 

Advisorv'  Opinion  1994-1:  Robert 
Schramm  on  behalf  of  the  Western  Pistachio 
.^ssoclatlon  (continued  from  meeting  of 
March  3,  1994). 

Legislative  Recommendations — 1994 
(contmued  from  m,eetiP.g  of  March  3.  1994). 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Press  Officer.  Telephone:  (202)  219- 
4155 
Delores  Hardy 

/4dminj.'.tra(jve  Assistant. 

(FR  Doc  94-5664  Filed  3-8-94.  11.09  ami 

BILUMC  COOE  tns-OI-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSlTC  9E-94-08I 

TIME  AND  DATE:  March  14.  1994  at  10 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 

Washington.  DC  204.36 

STATUS:  Open  to  the  public 

1  Agenda  for  future  m.eetmg 

2  Minutes 

3  Ratification  List 


4  Inv.  No.  731-TA-683  (Preliminary)  (Fresh 

Garlic  From  China )^briefing  and  vote. 
5.  Outstanding  action  jackets — 

1.  GC-94-<X)9.  Request  for  termination,  or 
in  the  alternative  steps  to  reinitiate  Inv. 
Nos.  731-TA-678-682  (Preliminary) 
(Stainless  Steel  Bar  from  Brazil,  India, 
Italy,  Japan,  and  Spain). 

2.  OP-94-001,  Outline  for  Inv.  No.  332- 
344,  Economic  Effects  of  Antidumping 
Duty  and  Countervailing  Duty  Orders 
and  Suspension  Agreements. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  March  7,  1994. 
Donna  R.  Koehnke, 
Secivtary. 
(FR  Doc  94-5663  Filed  3-8-94.  11:08  am] 

BILUNO  COOE  T02O-02-P 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  that  the  previously 
announced  open  meeting  (Federal 
Register,  Vol.  59.  March  4. 1994.  page 
10460)  scheduled  for  Wednesday, 
March  9.  1994,  will  include  the 
following  additional  item: 

3.  Policy  Statement  on  Fair  Lending. 

The  Board  voted  unanimously  to  add 
this  item  to  the  open  agenda.  Earlier 
announcement  of  this  change  was  not 
possible. 

The  previously  announced  items  are: 
BOARD  BRIEFINGS: 

1.  Central  Liquidity  Facility  Report  and 
Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Proposed  Rule:  Request  for  Comment: 
Section  701.21,  NCUAs  Rules  and 
Regulations:  Prohibited  Fees. 

The  Meeting  is  scheduled  for  1  p.m., 
in  the  Board  room.  7th  Floor,  Room 
7047.  1775  Duke  Street,  Alexandria. 
Virginia. 


FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker.  Secretary^  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker. 

Secretary-  of  the  Board. 

[FR  Doc.  94-5735  Filed  3-8-94.  2:00  pm) 

BILLING  COOE  7S35-01-M 

-    -  — ^ . — ^ 

OVERSEAS  PRIVATE  INVESTMENT 

CORPORATION 

Meeting  of  the  Board  of  Directors 

TIME  AND  DATE:  Tuesday  March  22,  1994, 

1  p.m.  (Open  Portion),  1:30  p.m.  (Closed 

Portion). 

PLACE:  Offices  of  the  Corporation, 

Twelfth  Floor  Board  Room,  1100  New 

York  Avenue  NVV.,  Washington,  DC. 

STATUS:  The  first  part  of  the  meeting. 

from  1  p.m.  to  1:30  p.nt.  will  be  Open 

to  the  public.  The  Closed  portion  will 

commence  at  1:30  p.m.  (approximately). 

MATTERS  TO  BE  CONSIDERED: 

1  President's  Report. 

2.  Approval  of  9/21/93  Minutes  (Open 
Portion). 

3.  Recommendation  for  meeting  schedule 
through  end  of  [une  1994. 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  p.m.) 

1.  Finance  Projects  in  Russia. 

2  Finance  Project  in  Russia. 

3  Finance  Project  in  Russia. 

4  Finance  Project  in  Russia. 

5.  Finance  and  Insurance  Joint  Project  in 
Russia, 

6  Insurance  Project  in  Russia 

7  Insurance  Project  in  Philippines. 

8.  Insurance  Project  in  Indonesia. 

9.  Finance  and  Insurance  Joint  Project  in 
India. 

10.  Finance  and  Insurance  Project  in 
Africa. 

n   Finance  Project  in  Hungary. 
12  Insurance  Project  in  Hungary. 
13,  Insurance  Project  in  Poland 
14   Pending  Major  projects, 
15,  Board  Procedures 
16  .\pproval  of  the  9/21/93  Minutes 
(Closed  Portion), 

CONTACT  PERSON  FOR  INFORMATION: 
Information  with  regard  to  the  meeting 
may  be  obtained  from  the  Corporation 
Secretary  on  (202)-336-8403. 

Dated:  March  7.  1994. 
Anne  H.  Smart, 
OPIC  Corporate  Secretary 
jFR  Doc  94-5696  Filed  3-8-94:  11:23  ami 

BILUNO  CODE  321 0-01 -M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 
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Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Sec:urities  and  Exchanj^e  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  14,  1994. 

A  closed  meeting  will  be  held  on 
Tuesday,  March  15,  1994,  at  2;30  p.m. 
.^n  open  meeting  will  be  held  on 
Wednesday,  March  16,  1994,  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 


Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meetirj;  In  a  closed 
session. 

The  subject  matter  of  the  closod 
meeting  scheduled  for  Tuesday,  March 
15,  1994,  at  2;30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
March  16,  1994,  at  10  a.m.,  will  be. 

Consideration  of  whether  to  propose  for 
public  comment  two  new  rules  and  rule 
amendments  under  the  Investment  Advisers 
Act  of  1940.  The  first  rule  would  expressly 
prohibit  investment  advisers  from  malting 
unsuitable  recommendations  to  clients.  The 
second  rule  would  prohibit  registered 
investment  advisers  from  exercising 


investment  discretion  with  respect  to  client 
accounts  unless  they  have  a  reasonable  belief 
that  the  custodians  of  those  accounts  send 
account  statements  to  the  clients  no  less 
frequently  than  quarterly.  Related 
amendments  to  recordkeeping  rule  under  the 
Advisers  Act  also  would  be  proposed.  For 
further  information,  please  contact  Robert  E. 
Plaze  or  W.  Thomas  Conner  at  (202)  272- 
2107. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Carrie 
Dwyer  (202)  272-2000. 

Dated:  March  R  1Pa4 
Margaret  H.  Mtfa.rlrinri 
Deputy  Secretary. 

IFR  I>ic  94-5806  Filed  3-&-94;  3:56  pm) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[federal  Acquisition  Circular  90-20] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENCIES:  Department  of  Defense  (DOD). 
Ct;neral  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Summary  of  interim  and  final 
rules  and  corrections. 

SUMMARY:  This  document  introduces  the 
documents,  set  forth  below,  which 
comprise  Federal  Acquisition  Circular 
(FAC)  90-20.  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  FAC  90-20  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  changes  in  the  following 
subject  areas: 


Item 


Sut))ect 


FAR  case 


DAR  case 


Analyst 


II 


Section  6050M  of  tne  lax  Reform  Act  of  1986  

Made  in  Amenca  Labels  and  Unfair  Trade  Practices 


III  ... 

IV  .. 

V  ... 

VI  .. 

VII  . 
VIII 

IX  .. 

X  ... 

XI  .. 

XII  . 
XIII 

XIV 


XV 
XVI 

XVII  . 

XVIII  ... 

XIX  

XX    

Notices 


Preference  for  Commercial  Products  _ 

Increase  m  Cost  or  Pncmg  Data  Threshold „ „ 

ReimtHjrsement,  Interest  Charges,  and  Penalties  for  Overpayment;  Clarification 

Clanty  Increased  Cost  of  Pncing  Data  Threshold  

Norimanutacturer  Rule  „ 

Sn-iail  Business  CoT'ipetrtiveness  Demonstration  Program  

Removal  of  Steel  Condurt  from  the  FAR  Buy  American  Act  Exemption  List  

Buy  Amencan  Act — Construction  Materials  

Exami.natton  of  Records  _ 

Independent  Research  and  Development  and  Bid  arxl  Proposal  Costs 

Prompt  Payrrient  Overseas  

Federal  Courts  Administration  Act  


Defense  Traffic  Management  Regulation  , 

Records  of  Plant  Equipment  

Reports  of  Government  Property 

RetumaPle  Cylinders 

Small  Business  Innovation  Research  Rights  in  Data  

Corrections  a.nd  Technical  Amendments  

Annual  riotice  o*  Rates  of  Inflation  , 

Availability  of  the  1993  Consolidated  Repnni  of  the  FAR. 


91-52 

93-301 

93-306 

91-^8 

91-53 

91-99/89-37 

91-95 

91-50 

91-97 

92-619 

91-75 

92-^7 

93-302 

92^6 

92-301/91-62 

92-53 
91-73 
91-58 
91-10 
93-305 


91-007 


89-315 
90-303 
91-090 
91-309 
90-3.36 
91-065 


91-305 


90-323 


91-019 
90-~;54 
90-^67 


Klein, 

DeStefano 

DeStefano 

0T4eiil 

Olson. 

Olson. 

Olson. 

O'Neill. 

Scott. 

Klein. 

O'Such 

O'Such 

Olson. 

Olson. 

O'Neill 

Klein 
Klein 
Klein 
Klein. 
O'Neill 

Olson 


DATES:  For  «fft'(  live  dates,  see  separate 

docuinents  uhich  appear  elsewhere  in 
this  separate  part.  Please  cite  FAC  90- 
20  and  the  appropriate  FAR  case 
number<s)  in  all  corrt^pondence  related 

to  this  and  the  followint;  drx  uments. 

FOR  FURTHER  INF0«MAT10N  CONTACT:  The 

FAR  Secretariat,  toova  4041.  GS 
Building.  Washington.  DC  20405,  (202) 
501-4755  For  specific  information 
contact  the  analyst  whose  name  appears 
in  relation  to  each  F.^R  ra<;e  or  subject 
area  (see  table  under  summary).  Please 
cite  FAC  90-20  and  applicable  FAR  case 
niimherf^). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circiular  90-20  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below 

Item  I— Section  6050M  of  the  Tax 
Reform  Act  of  1986  (FAR  Case  91-52) 

The  interim  rule  published  at  57  FR 
44259  on  September  24.  1992  (FAC  90- 


13.  Item  I),  is  converted  to  a  final  rule 
with  one  change.  FAR  Subpart  4.9. 
Information  Reporting  to  the  Internal 
Revenue  Ser\'ice  (IRS),  and  the  clause  at 
52.204-3,  Taxpayer  Identification,  have 
been  revised  to  ensure  the  collection 
and  reporting  of  the  Taxpayer 
Identification  Number  (TIN)  of  certain 
contract  modifications.  The  approved 
change  is  to  the  last  sentence  of  52.204- 
3(b).  A  31  percent  figure  has  replaced 
the  previous  20  percent  figure  as  a  resuh 
of  an  amendment  to  26  U.S.C. 
3406(a)(1). 

Item  II — Made  in  America  Labels  (FAR 
Case  93-301)  and  Unfair  Trade 
Practices  (FAR  Case  93-306) 

Those  interim  rules  add  language  to 
FAR  9.403,  9.406,  and  9.407  concerning 
suspension  or  debarment  of  contractors 
who  engage  in  unfair  trade  practices 
and/or  intentionally  affixed  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 


the  same  meaning)  to  a  produd  sold  in 
or  shipped  to  the  United  States 

Item  III — Preference  for  Commercial 
Products  (FAR  Case  91-48) 

The  mtermi  rule  published  as  Item  V 
of  FAC  90-9  is  converted  to  a  final  rule. 
The  interim  rule  amended  section 
10.001  and  revised  sections  10.002(d) 
and  10.006(a)  to  provide  an  order  of 
preference  for  (he  various  types  of 
product  descriptions  used  in 
contracting.  The  final  rule  differs  from 
the  interim  rule  in  that  (1)  the 
Department  of  Defense  (DOD) 
requirement  for  mandator}-  u.se  of 
product  des<.:riptions  listed  in  the  DOD 
Index  of  Specifications  and  Standards, 
which  was  inadvertently  omitted  from 
the  interim  rule,  is  reinstated  at 
10.0G6(a);  (2)  a  new  exception  to  the 
requirement  for  mandatory-  u.se  of 
indexed  product  descriptions  is  added 
at  10.006(a)(B);  and  (3)  editorial  changes 
are  made  for  (.larific:ation 


Federal  Register  /  Vol.  59,  No.  47  /  Thursday.  March  10.  1994  /  Rules  and  Regulations        11369 


Item  rV' — Increase  in  Cost  or  Pricing 
Data  Threshold  (FAR  Case  91-53) 

The  interim  rule  published  at  56  FR 
67413.  December  30,  1991  (FAC-9O-10, 
Item  I),  is  confirmed  as  final  without 
change.  This  rule  amended  the  FAR  to 
reflect  an  increase  in  the  statutory 
tlireshold  for  submission  of  cost  or 
pricing  data  from  $100,000  to  $500,000 
for  DOD,  NASA,  and  the  Coast  Guard. 

Hem  V — Reimbursement,  Interest 
Charges,  and  Penalties  for 
OverpavTnent;  Clarification  (FAR  Case 
91-99/89-37) 

This  item  clarifies  Item  1 1  of  FAC- 
90-3  (55  FR  52782,  December  21.  1990) 
regarding  the  application,  to  contract 
modifications,  of  the  statutory'  and 
regulator)-  guidance  on  reimbursement, 
interest  charges,  and  penalties  for 
overpayment  (FAR  case  89-37).  The 
word  "contracts"  in  Item  11  includes 
control  modifications. 

For  DOD,  NASA,  and  the  Coast 
Guard,  the  statutory  and  regulatory 
guidance  applies  to:  (1)  Contracts 
awarded  on  or  after  November  8,  1985; 
and  (2)  modifications  issued  on  or  after 
November  8,  1985.  regardless  of  the  date 
of  contract  award.  For  all  other  agencies, 
the  regulatory  guidance  applies  to 
contracts  awarded  and  modifications 
issued  after  January  22,  1991. 

If  a  contract  is  modified  and  that 
modification  requires  the  submission  of 
certified  cost  or  pricing  data,  the 
contract  must  be  updated  to  incorporate 
the  January  1991  version  of  the  clause 
at  FAR  52.214-37,  52.215-22,  or 
52.215-23  for  that  modification.  This 
updating  is  to  ensure  that  the  contract 
includes  the  requirement  for  interest  on 
defective  pricing  reductions  for 
modifications. 

Item  VI — Qarify  Increased  Cost  or 
Pricing  Data  Threshold  (FAR  Case  91- 

96) 

The  interim  rule  pubUshed  as  Item  X 
in  FAC  90-16  is  converted  to  a  final  rule 
without  change.  The  interim  rule 
revised  FAR  15.804-2  to  clarify 
application  of  the  $500,000  threshold 
for  submission  of  certified  cost  or 
pricing  data  for  contracts  awarded  by 
the  Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration, 
and  the  Coast  Guard.  This  rule 
implements  Section  804  of  the  FY  92 
Defense  Authorization  Act,  which 
amended  10  U.S.C.  2306a(a)(l)  to 
specify  that  the  $500,000  threshold  for 
E)OD,  Coast  Guard,  and  NASA,  also 
applies  to  subcontracts  entered  into 
after  December  5.  1991,  under  prime 
contracts  entered  into  on  or  before 
December  5.  1990.  if  the  prime  contract 


is  modified  to  incorporate  the  $500,000 
threshold.  It  also  specifies  that  the 
$500,000  threshold  applies  to  changes 
or  modifications  made  after  December  5, 
1991 ,  when  the  prime  contract  is 
modified  to  incorp>orafe  the  $500,000 
threshold. 

Item  VII — Nonmanufacturer  Rule  (FAR 
Case  91-50) 

This  converts  the  interim  rule  on  the 
Nonmanufacturer  Rule,  published  in  the 
Federal  Register  at  57  FR  60571  on 
December  21,  1992.  as  Item  XJ  of  FAC 
90-16,  to  a  final  rule  with  minor 
revisions.  The  interim  rule  implemented 
section  210  of  Public  Law  101-574.  It 
revised  FAR  19.001  and  19.102  to  add 
a  definition  for  the  term 
"nonmanufacturer  rule."  to  address 
Small  Business  Administration  waiver 
of  the  nonmanufacturer  rule  for  specific 
items,  and  to  remove  the  partial  listing 
of  classes  for  which  a  waiver  has  been 
granted. 

Item  VIII — Small  Business  ' 
Competitiveness  Demonstration 
Program  (FAR  Case  91-97) 

FAR  19.1001(b)  and  19.1006(h)(1)  are 
amended  to  extend  the  Small  Business 
Competitiveness  Demonstration 
Program  through  September  30,  1996. 
FAR  19.1006(b)(1)  is  also  amended  to 
clarify  procedures  when  an  emerging 
small  business  (ESB)  reserve  amount  is 
greater  than  $25,000.  Section 
19.1006(c)(1)  is  amended  to  delete  the 
dollar  threshold  for  the  ESB  reserve 
amount  and  substitute  "established  by 
the  Office  of  Federal  Procurement 
Policy."  Subparagraph  (c)(1)  (i)  and  (ii) 
have  been>added  to  clarify  how  to 
proceed  when  there  is  not  a  rea.sonable 
expectation  of  offers  from  two  or  more 
responsible  ESB's  or  when  it  is 
necessary  to  cancel  an  ESB  set-aside. 

Item  IX — Removal  of  Steel  Conduit 
From  the  FAR  Buy  American  Act 
Exemption  List  (FAR  Case  92-619) 

Paragraph  (d)(1)  of  25.108,  Excepted 
Articles.  Materials,  and  Supplies,  is 
being  amended  to  remove  steel  conduit 
(5"  and  6")  from  the  FAR  Buy  American 
Act  e.xemplion  list.  Market  research  has 
uncovered  two  domestic  sources  for 
these  products. 

Item  X — Buy  American  .^ct — 
Construction  Materials  (FAR  Case  91- 
75) 

The  interim  rule  published  at  57  FR 
20372,  May  12,  1992,  (FAC  90-11,  Item 
II)  is  confirmed  as  final  without  change. 
The  interim  rule  amended  FAR  25.201 
and  52.225-5  to  modify  the  definition  of 
"construction  material"  to  require 
evaluation  of  an  emergency  life  safety 


system  as  a  single  construction  material 
under  the  Buy  American  Act,  regardless 
of  when  and  how  the  individual  parts 
or  components  are  delivered  to  the 
construction  site.  This  rule  implements 
section  631  of  Public  Law  102-141, 
Treasun*-,  Postal  Service  and  General 
Government  Appropriations  Act. 

Item  XI — Examination  of  Records  (FAR 
Case  92-47)  (Statutory) 

FAR  25.901(c)  is  revised  to  make  the 
requirement  for  notification  of  Congress, 
when  the  clause  at  52.215-1, 
Examination  of  Records  by  Comptroller 
General,  is  omitted  from  a  contract  with 
a  foreign  contractor,  inapplicable  to  the 
Department  of  Defense. 

Item  XII — Independent  Research  and 
Development  and  Bid  and  Proposal 
Costs  (FAR  Case  93-302) 

FAR  31.205-18tc)(2)(iii)(A)  is 
amended  to  insert  a  date  certain  with 
regard  to  waiving  the  limitation  on  the 
maximum  allowable  amount  of 
independent  research  and  development 
and  bid  and  proposal  costs  for  a  major 
contractor  in  order  to  ensure  that  the 
amount  determined  to  be  allowable  for 
such  contractor  is  at  least  equal  to  what 
would  have  been  allowed  prior  to  the 
enactment  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Pub.  L.  102-190). 

Item  XIII — Prompt  Payment  Overseas 
(FAR  Case  92-46) 

This  interim  rule  revises  FAR  32.901 
and  amends  the  clauses  at  FAR  52.232- 
25,  52.232-26.  and  52.232-27  to  remove 
the  statements  that  no  interest  penalty 
will  be  paid  on  contracts  awarded  to 
foreign  vendors  outside  the  United 
States  for  work  performed  outside  the 
United  States  and  to  remove  the 
definition  of  "foreign  vendor"  from  the 
clauses. 

Item  XrV' — Federal  Courts 
Administration  Act  (FAR  Cases  92-301 
and  91-62) 

This  interim  rule  amends  FAR  33.201. 
33.202,  33.204,  33.207.  33.208.  33.210, 
33.211,  33.214,  42.302.  and  the  clause  at 
52.233-1  concerning  the  certification  of 
claims  under  the  Contract  Disputes  Act 
(CDA).  The  rule  implements  section 
907(a)  of  the  Federal  Courts 
Administration  Act  of  1992  (Pub.  L. 
102-572)  which  requires  that  the  person 
certifying  a  CDA  claim  be  duly 
authorized  to  bind  the  contractor 
specifies  the  conditions  under  which  a 
contracting  officer  does  not  have  to 
issue  a  final  decision;  provides  that 
certifications  are  not  jurisdictional: 
further  revises  the  existing  alternative 
dispute  resolution  (ADR)  coverage;  and 
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provides  for  payinent  of  interest  from 
the  date  of  initial  receipt  of  the  claim  or 
enactment  of  Public  Law  102-572, 
whichever  is  later  (Pub.  L.  102-572  was 
enacted  on  October  29.  1992.) 

Item  XV — Defense  Traffic  Management 
Regulation  (FAR  Case  92-53) 

FAR  Subpart  42.14.  Traffic  and 
Transportation  Management,  is 
amended  to  update  the  title  of  the 
Defense  Traffic  Management  Regulation 
and  to  add  references  to  Military 
Departments  and  Defense  Logistics 
Agency  regulations  concerning  traffic 
and  transportation  management.  Cross 
references  at  FAR  47.103'(b)(2), 
47.200(e),  and  47.305-6(f)(l)(ii)  were 
also  revised  to  update  the  title  of  the 
Defense  Traffic  Management  Regulation. 
Cross  references  at  47.103(b)(2), 
47.200(e).  and  47.303-6(f)(l)(ii)  were 
also  revised  to  update  the  title  of  the 
Defense  Traffic  Management  Regulation. 

Item  XVI — Records  of  Plant  Equipment 
(FAR  Case  91-73) 

The  F.'\R  is  being  revised  at  45.501, 
45  505-1,  45.505-4,  and  45.505-5  to 
add  language  on  the  use  of  summary 
records  and  expand  the  use  of  summary 
records  to  special  tooling  and  special 
test  equipment  costing  less  than  $5,000. 

Item  XVII — Reports  of  Government 
Property  (FAR  Case  91-58) 

FAR  45.505-14.  Reports  of 
Government  Property,  is  revised  to 
require  contractors  to  report  annually  all 
classifications  of  Government  property 
in  their  possession.  The  F.AR  revision 
e.xpands  the  list  of  property 
classifications  to  be  reported  to  include 
special  tooling,  special  test  equipment, 
material  and  agency  peculiar  property. 
It  deletes  the  dollar  amounts  for  plant 
tK]uipmpnt. 

Item  XVTII— Returnable  Cylinders  (FAR 
Case  91-10) 

A  clause.  Returnable  Cylinders,  is 
added  to  the  FAR  at  52.247-66,  and 
prescriptive  language  is  added  at 
47.305-17.  The  clause  describes  the 
Governments  responsibilities  relating  to 
the  return  and  accountability  of 
contractor-furnished  returnable 
cylinders. 

Item  XIX — Small  Business  Innovation 
Research  Rights  in  Data  (FAR  Case  93- 
305) 

Paragraph  (d)  of  the  clause  at  FAR 
52.227-20,  Rights  in  Data— SBIR 
Program,  is  revised  to  increase  the  small 
business  concern's  data  rights  retention 
period  from  2  to  4  years.  This  revision 
implements  Section  15(f)  of  the  revised 
SBIR  Program  Policy  Directive, 


published  by  the  SBA  in  the  Federal 
Register  on  January  26.  1993  (58  FR 

6144). 

Item  XX — Corrections  and  Technical 
Amendments 

Corrections  and  technical 
amendments  have  been  made  to  FAR 
parts  1.  3.  5.  15. 16.  19.  31.  42.  48.  52. 
and  53  for  clarification,  to  correct 
references  and  terms.  For  the 
convenience  of  the  user.  Standard 
Forms  254.  255.  and  Optional  Form  333 
are  reprinted.  Among  the  changes  are 
the  following: 

Standard  Forms  254  and  255 

Standard  Form  (SF)  254.  Architect- 
Engineer  and  Related  Services 
Questionnaire,  and  SF  255.  Architect- 
Engineer  and  Related  Services 
Questiormaire  for  Specific  Project, 
which  were  revised  and  illustrated  as 
Item  XXIII  in  FAC  90-16  (57  FR  60570. 
December  21.  1992).  are  being 
republished  in  this  FAC  90-20  to  refiect 
the  removal-<»f  the  Office  of 
Management  and  Budget's  (OMB)  date 
of  expiration  for  clearance  approvals 
and  to  reflect  other  minor  typographic 
changes. 

Optional  Form  333 

Optional  Form  333.  Procurement 
Integrity  Certification  for  F^rocurement 
Officials,  is  authorized  for  local 
reproducdon  indefinitely  and  the 
revised  version  is  published  here  for  the 
convenience  of  the  user. 

Annual  Notice  of  Rates  of  Inflation 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulations  Council  have  agreed  to 
publish,  as  an  information  item,  the 
rates  of  inflation  which  are  used  in 
conjunction  with  other  factors  to 
determine  the  allowability  of 
independent  research  and  development 
and  bid  and  proposal  (IR&D/B&P)  costs 
for  major  contractors  under  FAR 
31.205-18(c)(2)(i)(C)(2).  These  rates 
were  issued  by  the  Acting  Comptroller 
of  the  Department  of  Defense  in  March 
1993.  FAR  31.205-18(c)(2)(i)(C)(2)  states 
the  rates  of  inflation  will  be  published 
in  the  Federal  Register  on  an  annual 
basis. 

Federal  Acquisition  Circular  90-13. 
FAR  case  91-37.  Item  VII.  published  in 
the  Federal  Register  at  57  FR  44264, 
September  24.  1992,  provided  rates  of 
inflation  which  were  to  be  used  to 
determine  the  allowability  of  IR&D/B&P 
costs  for  major  contractors  during  the  3- 
year  transition  period  FY  1993  through 
1995.  FAR  31.205-18(c)(2)(i)(C)(2)  states 
the  rates  of  inflation  will  be  published 
in  the  Federal  Register  on  an  annual 


basis.  The  following  rates  of  inflation 
are  effective  immediately,  supersede 
those  published  in  the  Federal  Register 
at  57  FR  44264,  September  24,  1992, 
and  shall  remain  in  effect  until 
superseded  by  the  next  publication: 


Fiscal  year 

Annual 
percent- 
age rate 

1993 

24 

1 994 

2.3 

1995 

23 

1996 

22 

Availability  of  the  1993  Consolidated 
Reprint  of  the  FAR 

The  1993  Consolidated  Reprint  of  the 
FAR  will  be  available  after  March  30. 
1994.  Circulars  amending  the  1990 
edition  of  the  FAR  have  been 
consolidated  up  through  December  31. 
1993;  therefore,  reprint  users  should 
immediately  begin  filing  with  FAC  90- 
19,  which  was  issued  January  5.  1994. 
and  will  be  distributed  to  subscribers  in 
March. 

For  additional  information,  contact 
the  FAR  Secretariat  at  202  501^755. 
For  subscription  and  distribution 
information,  contact  the  Superintendent 
of  Documents  at  202  512-2305. 

Dated:  February  22. 1994. 
Albert  A.  Vicchiolla. 

Director.  Office  of  Federal  Acquisition  Policy. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
90-20  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

All  Federal  Acquisition  Regulation 
(FAR)  and  other  directive  material 
contained  in  FAC  90-20  is  effective  May 
9,  1994,  except  for  Items  I,  II.  III.  IV.  VI. 
VII,  X,  Xin,  XIV,  XIX,  and  XX  which  are 
effective  May  9,  1094. 

Dated;  November  30.  1993. 
Eleanor  R.  Specter. 
Director.  Defense  Procurement. 

Dated:  November  9.  1993. 

Richard  H.  Hopf  III, 

Associate  Administrator  for  Acquisition 
Policy.  General  Sen'ices  Administration. 

Dated:  October  29, 1993. 

Thomas  S.  Luedtke, 

Acting  Deputy  Associate  Administrator  for 

Procurement,  NASA. 
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48  CFR  Parts  4  and  52 

[FAC  90-20;  FAR  Case  91-52:  ttem  1] 

RIN  900O-AF09 

Federal  Acquisition  Regulation; 
Section  6050M  of  the  Tax  Reform  Act 
of  1986 

AGENCIES;  E)epartment  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final. 

SUMMARY:  This  adopts  as  final,  with  one 
change,  the  interim  rule  puhlished  at  57 
FR  44259,  September  24.  1992,  as  Item 
I  of  FAC  90-13.  That  rule  amended  the 
coverage  '"Information  Reporting  to  the 
Internal  Revenue  Service  (IRS)."  of  the 
Federal  Acquisition  Regulation  (FAR), 
to  ensure  the  collection  and  reporting  of 
the  Taxpayer  Identification  Niunber 
(TIN)  of  certain  contract  modifications 
occurring  on  or  after  April  1.  1990. 
when  the  initial  contract  was  entered 
into  before  January  1,  1989.  In  addition, 
the  coverage  has  been  rearranged  for 
clarification  and  the  provision  entitled 
'Taxpayer  Identification"  has  been 
revised  to  update  a  reference.  When  the 
IRS  issued  its  final  regulations 
implementing  section  6050M  of  the  Tax 
Reform  Act  of  1966  (Public  Law  99- 
514).  the  reporting  requirements 
included  the  requirement  to  report 
certain  modifications  to  contracts  that 
were  awarded  before  January  1.  1989. 
The  OfTice  of  Federal  Procurement 
Policy  (OFPP)  requested  that  the 
Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulations 
Council  consider  revising  the  FAR 
accordingly.  The  rule  is  being  adopted 
as  a  final  rule  with  one  change.  The 
approved  change  is  to  the  provision 
entitled  "Taxpayer  Identification"  and 
consists  of  replacing  the  previous  20 
percent  figure  with  a  31  ptsrcent  figure 
as  a  result  of  an  amendment  to  26  U.S.C. 
3406(a)(1) 

EFFECTIVE  DATE:  March  10.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037.  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20,  FAR  case  91-52. 

SUPF>LEMENTARY  INFORMATION: 

A.  Background 

Section  6050M  of  title  26.  United 
States  Code,  requires  heads  of  Federal 


executive  agencies  to  report  certain 
contract  information  to  the  IRS.  The 
information  returns  filed  under  section 
BOSOM  are  used  as  a  source  of 
information  to  collect  delinquent 
Federal  tax  liabilities  of  persons  who 
enter  into  contracts  with  Federal 
executive  agencies. 

On  December  6,  1989.  the  IRS 
published  regulations  that  implemented 
section  BOSOM  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514).  The  regulations 
apply  to  Federal  executive  agencies' 
contracts  entered  into  on  or  after 
January  1,  1989.  except  that,  with 
respect  to  a  basic  or  initial  contract 
entered  into  before  January  1.  1989.  the 
regulations  do  not  apply  to  an  increase 
contract  action  treated  as  a  new  contract 
if  the  increase  occurred  before  April  1, 
1990.  or  if  the  increase  is  not  in  excess 
of  $50,000.  The  information  required  to 
be  reported  for  contract  actions  over 
$25,000  includes  name,  address,  and 
TIN  of  the  Contractor,  name  and  TIN  of 
the  common  parent  (if  any),  date  of  the 
contract  action;  amount  obligated  on  the 
contract;  and  duration  of  the  contract. 

The  OFPP  requested  that  the  FAR  be 
revised  to  ensure  that  agency  reporting 
requirements  incl'ude  the  requirement  to 
report  certain  modifications  to  contracts 
that  were  awarded  before  January  1, 
1989.  Interim  rule  coverage  was 
published  on  September  24,  1992,  with 
a  request  for  comment.  One  response  (a 
"no  comment")  was  received.  However, 
one  cJiange  was  made  to  paragraph  (b) 
of  52.204—3.  Taxpayer  Identification,  as 
a  result  of  an  amendment  to  26  U.S.C. 
3406(a)(1). 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defen.se,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq  ,  ber.aii';e  all  taxpayers  are 
required  to  have  a  TIN.  and  this  rule 
merely  requests  that  contractors  provide 
that  number  for  certain  contrart 
modifications. 

This  rule  was  published  as  an  interim 
rule  with  a  request  for  comments  (see  57 
FR  44259.  September  24.  1992).  and  no 
comments  were  received  regarding  the 
Regulatory  Flexibility  Act  statement. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub 
L.  96-511)  applies  becau.se  the  final  rule 
increases  the  existing  burden. 
Accordingly,  a  request  for  approval  of  a 
revised  information  collection 
requirement  concerning  OMB  Control 


Number  9000-0097.  Information 
Reporting  to  the  Internal  Revenue 
Service  (IRS)  (Taxpayer  Identification 
Number)  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501.  ef  seq  .  and  was 
published  in  the  Federal  Register  on 
October  16,  1992  OMB  approved  the 
collection  through  December  31.  1995. 

List  of  Subjects  in  48  CFR  Parts  4  and 
52 

Government  procurement. 

Dated:  Februar>'  15.  1994 
Albert  A.  VicchioUa. 
Director,  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  With 
One  Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  4  and  52.  which 
was  published  at  57  FR  44259  on 
September  24.  1992.  is  adopted  as  a 
final  rule  with  the  following  change. 

PART  52— SOLICrrATlON  PROVISIONS 
AND  CONTRACT  CLAUSES 

1  The  authority  citation  for  48  CFR 
parts  4  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

52.204--3    [Amended] 

Section  52.204-3  is  amended  in  the 
last  sentence  of  paragraph  (b)  by 
removing  the  figure  "20  "  and  inserting 
"31"  in  its  place. 

jFR  Doc  94-4382  Filed  3-*-«4;  6:45  am] 
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48  CFR  Part  9 

[FAC  90-20;  FAR  Cases  93-301  and  93- 
306;  Item  tt] 

RIN  9000-AF40 

Federal  Acquisition  Regulation;  IMade 
in  America  Labels/Unfair  Trade 
Practices 

AGENCtES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (N.^SA). 

ACTION:  Interim  rules  with  request  for 
comment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  E)efense 
Acquisition  Regulations  Council  have 
agreed  to  interim  rules  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  sections  201  and  202  of  the 
Defense  Production  Act.  Section  201 
directs  that  the  FAR  be  amended  to 
address  the  responsibility  of  contractors 
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who  engage  in  unfair  trade  practices  as 
defined  in  section  201.  Section  202 
dirw:ts  that  the  FAR  be  amended  to 
address  the  responsibility  of  persons 
that  intentionally  affix  a  label  bearing  a 
fraudulent  "Made  in  America" 
inscription  to  a  product  sold  in  or 
shipped  to  the  United  States. 
DATES:  Efffctive  Date:  March  10,  1994. 

Comment  Dote:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before  May 
9.  1994  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets  N\V  , 
Room  4037,  Attn.:  Ms.  Beverly  Fayson. 
Washington.  DC  20405. 

Please  cite  FAC  90-20.  FAR  cases  93- 
301  and  9.3-306.  as  appropriate,  in  all 
corre<;ponden(.e  related  to  these  cases. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Ralph  DeStefano  at  (202)  501-1758 
in  reference  to  these  FAR  cases.-For 
general  information,  contact  the  FAR 
Secretanat,  room  4037,  OS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20.  FAR  cases  93- 
301  and  93-306.  as  appropriate. 

SUPPt-EMENTARY  INFORMATION: 

A.  Background 

Section  201  of  the  Defense  Production 
Act  (Pub.  L.  102-558).  provides  that  any 
contractor  who  has  engaged  in  unfair 
trade  practices  may  be  found  to  lack 
such  business  integrity  to  affect  the 
contractor's  responsibility  to  perform  a 
Government  contract  or  subcontract. 
Section  201  defines  "unfair  trade 
practices  ■  as  the  commission  by  a 
contractor  of  any  of  the  following  acts: 
(1)  A  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337).  as 
determined  by  the  International  Trade 
Commission.  (2)  a  violation,  as 
determined  by  the  Secretary  of 
Commerce,  or  any  agreement  of  the 
group  kno-ATi  as  the  "Coordination 
Committee"  for  purposes  of  the  E.xport 
Admini.stration  Act  of  1979  (50  U.S.C. 
App.  2401,  et  seq)  or  any  similar 
bilateral  or  multilateral  export  control 
agreement,  and  (3)  a  knowingly  false 
statement  regarding  a  material  element 
of  a  certification  concerning  the  foreign 
content  of  an  item  of  supply,  as 
determined  by  the  Secretary  of  the 
Department  or  the  head  of  the  agency  to 
which  such  certificate  was  furnished. 
Section  201  mandates  that  this 
statement  of  public  contract  law  policy 
be  implemtnled  by  amending  Subpart 
9.4  of  title  48,  Code  of  Federal 
Regulations,  not  later  than  270  days 
after  the  date  of  enactment  of  the 


Defense  Production  Act  (October  28, 
1992). 

Section  202  of  the  Defense  Production 
Act  (Pub.  L.  102-558)  provides  that  any 
person  determined  to  have  intentionally 
affixed  a  label  bearing  a  "Made  in 
America"  inscription  (or  any  inscription 
having  the  same  meaning)  to  a  product 
sold  in  or  shipped  to  the  United  States, 
when  such  product  was  not  made  in  the 
United  States,  may  be  found  to  lack 
business  integrity  or  business  honesty  to 
such  a  degree  as  to  affect  their 
responsibility  to  perform  a  Federal 
contract  or  subcontract.  Section  202 
mandates  that  this  statement  of  policy 
be  implemented  by  amending  FAR 
Subpart  9.4  (Debarment,  Suspension, 
and  IneUgibility)  not  later  than  270  days 
(July  28,  1993)  after  the  date  of 
enactment  of  the  Defense  Production 
Aci  (October  28,  1992). 

B.  Regulatory  Flexibility  Act 

These  interim  rules  are  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.,' 
because  the  changes  do  not  impose  any 
new  requirements  on  contractors  and 
the  amendments  to  FAR  Subpart  9.4  are 
mandatory.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601,  et  seq.  (FAR  cases 
93-301,  Made  in  America  Labels,  and/ 
or  93-306,  Unfair  Trade  Practices,  as 
appropriate),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501.  e(  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  these 
interim  rules  without  prior  opportunity 
for  public  comment.  This  action  is 
necessary  because  the  required  date  for 
issuance  of  regulations  under  Public 
Law  102-558  was  July  28,  1993. 


List  of  Subjects  in  48  CFR  Part  9 

Government  procurement. 
Dated;  February  15,  1994. 
Albert  A.  VicchioIIa, 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  9  is  amended 
as  set  forth  below: 

PART  9— CONTRACTOR 
QUALIFICATIONS 

1.  The  authority  citation  for  48  CFR 
part  9  continues  to  read  as  follows: 

Authority:  40  LIS  C.  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

2.  Section  9.403  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  "Unfair  trade  practices"  \n 
read  as  follows: 

9.403    Definitions. 

«         •         •         *         « 

Unfair  trade  practices,  as  used  in  this 
subpart,  means  the  commission  of  any 
of  the  following  ads  by  a  contractor: 

(1)  A  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  as 
determined  by  the  International  Trade 
Commission. 

(2)  A  violation,  as  determined  by  the 
Secretary  of  Commerce,  of  any 
agreement  of  the  group  known  as  the 
"Coordination  Committee"  for  purposes 
of  the  Export  Administration  Act  of 
1979  (50  U.S.C.  ,\pp.  2401,  et  seq.)  or 
any  similar  bilateral  or  multilateral 
export  control  agreement. 

(3)  A  knowingly  false  statement 
regarding  a  material  element  of  a 
certification  concerning  the  foreign 
content  of  an  item  of  supply,  as 
determined  by  the  Secretary  of  the 
Department  or  the  head  of  the  agency  to 
which  such  certificate  was  furnished. 

2.  Section  9.406-2  is  amended  at  the 
end  of  paragraph  (a)(3)  by  removing  the 
word  "or";  by  redesignating  paragraph 
(a)(4)  as  (a)(5)  and  adding  new 
paragraphs  (a)(4).  (b)(3).  and  (b)(4)  to 
read  as  follows: 

9.406-2    Causes  (or  deba.'ment 

•         •         •         •         « 

(a)*   *   • 

(4)  Intentionally  affixing  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning)  to  a  product  sold  in 
or  shipped  to  the  United  States,  when 
the  product  was  not  made  in  the  United 
States  (see  section  202  of  the  Defense 
Production  Act  (Pub.  L  102-558));  or 

(b)*   *   • 

(3)  Intentionally  affixing  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning)  to  a  product  sold  in 
or  shipped  to  the  United  States,  when 
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the  product  was  not  made  in  the  United 
States  (see  section  202  of  the  Defense 
Production  Act  (Pub.  L.  102-558)). 

(4)  Commission  of  an  unfair  trade 
practice  as  defined  in  9  403  (see  section 
201  of  the  Defense  Production  Act  (Pub. 
L.  102-558)). 

«         *         *         *         * 

3.  Section  9.407-2  is  amended  by 
redesignating  paragraph  (a)(5)  as  (a)(7) 
and  adding  new  paragraphs  (a)(5)  and 
(a)(6)  to  read  as  follows: 

9.407-2    Causes  for  suspension. 

(a)*   *   * 

(5)  Intentionally  affixing  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning)  to  a  product  sold  in 
or  shipped  to  the  United  States,  when 
the  product  was  not  made  in  the  United 
States  (see  section  202  of  the  Defense 
Production  Act  (Pub.  L.  102-558)); 

(6)  Commission  of  an  unfair  trade 
practice  as  defined  in  9.403  (see  section 
201  of  the  Defense  Production  Act  (Pub. 
L.  102-558));  or 

«  *  •         •         * 

[FR  Doc  94-4383  Filed  3-9-94;  8;45  am] 
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48CFRPart  10 

[FAC  90-20;  FAR  Case  91-48;  Item  III] 

RIN  90OO-AE95 

Federal  Acquisition  Regulation; 
Preference  for  Commercial  Products 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final. 

SUMMARY:  The  Civilian  Agency 
.^cquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
clearly  reflect  the  preference  for  use  of 
voluntar)'  standards,  commercial  item 
descriptions,  and  functional  or 
performance  specifications  over  design- 
type  specifications.  This  rule  amends 
and  finalizes  thp  interim  rule  published 
in  Federal  Register  on  December  27, 
1991  (56  FR  67130). 
EFFECTIVE  DATE:  March  10.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
•Mr.  Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4035.  OS  Building. 
Washington,  DC  20405  (202)  501-1755. 
Please  cite  FAC  90-20.  FAR  case  91^8. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  2325  of  title  10,  United  States 
Code,  requires,  to  the  maximum  extent 
practicable,  that  DOD  requirements 
shall  be  stated  in  terms  of  (1)  functions 
to  be  performed.  (2)  performance 
required,  or  (3)  essential  physical 
characteristics,  and  that  such 
requirements  shall  be  fulfilled  through 
the  acquisition  of  nondevelopmental 
items.  Section  824(c)  of  the  Fiscal  Year 
1990  Defense  Authorization  Act  (Pub  L. 
101-189)  requires  the  Secretary  of 
Defense  to  consider  whether  revisions  to 
the  regulations  governing  specifications, 
standards,  and  other  purchase 
descriptions  are  necessary  to  implement 
the  requirements  of  section  2325  of  title 
10.  United  States  Code.  An  interim  rule 
was  published  in  the  Federal  Register 
on  December  27.  1991  (56  FR  67130)  to 
implement  these  statutorv'  requirements. 
This  final  rule  differs  from  the  interim 
rule  in  that  (1)  the  DOD  requirement  for 
mandator\'  use  of  product  descriptions 
listed  in  the  DOD  Index  of 
Specifications  and  Standards,  which 
was  inadvertently  omitted  from  the 
interim  rule,  is  reinstated  at  section 
10.006(a);  (2)  a  new  exception  to  the 
requirement  for  mandator)'  use  of 
indexed  product  descriptions  is  added 
at  section  10.006(a)(6);  and  (3)  editorial 
changes  are  made  for  clarification. 

B.  Regulatory  Flexibility  Act 

An  Initial  Regulatory  Flexibility 
Analysis  was  prepared  supporting  the 
interim  rule,  because  it  was  anticipated 
that  the  proposed  changes  might  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  none  of  the  public  comments 
received  indicated  any  concerns  in  this 
area.  The  additional  changes  included 
in  the  final  rule  do  not  constitute 
significant  FAR  revisions  v\nthin  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577.  A  Final  Regulatory-  Flexibility 
Analysis  has  been  prepared  and  is 
available  from  the  FAR  Secretariat. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601,  et  seq.  (FAR  Case 
91—48),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 


of  Management  and  Budget  under  44 
U.S.C.  3501.  e(  seq. 

D.  Public  Comments 

On  December  27.  1991,  an  interim 
rule  was  published  in  the  Federal 
Register  (56  FR  67130).  Seven 
comments  were  received  from  five 
organizations.  All  comments  were 
considered,  and  changes  were  made  in 
the  development  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  10 

Government  procurement. 
Dated.  February  15.  1994. 
Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy 

Interim  Rule  Adopted  as  Final  With 
Changes 

Accordingly,  the  interim  rule 
amending  48  CFR  part  10.  which  was 
published  at  56  FR  67130  on  December 
27.  1991.  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  10— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1 .  The  authority  citation  for  48  CFR 
part  10  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  10.001  is  amended  by 
revising  the  definitions  "Commercial 
item  description"  and  "Product 
description"  to  read  as  follows: 

10.001  Definitions. 

«  •  •  *  « 

Commercial  item  description  (CID) 
means  an  indexed,  simplified  product 
description  managed  by  the  General 
Services  Administration  (GSA)  that 
describes,  by  functional,  performance, 
or  essential  physical  requirements,  the 
available,  acceptable  commercial 
products  that  will  satisfy  the 
Government's  needs. 
***** 

Product  description  is  the  generic 
term  for  documents  used  for  acquisition 
and  management  purposes,  such  as 
specifications,  standards,  voluntary 
standards.  CID's.  or  purchase 
descriptions. 

•  *        *        •        * 

3  Section  10  002  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

10.002  Policy. 

*  •         •         •         * 

(d)  To  the  maximum  practicable 
extent,  unless  inconsistent  with 
applicable  law  or  incapable  of  meeting 
the  Government's  needs,  agencies  shall 


use  the  following  types  of  product 
dt'scriptions.  which  are  listed  in 
descending  order  of  preference: 

(1)  Voluntan'  standards; 

(2)  CID's  in  the  acquisition  of 
commercial  or  commercial-type 
products: 

(3)  Government  product  descriptions 
stated  predominantly  in  terms  of 
functions  to  be  performed  or 
performance  required: 

(4)  Government  product  descriptions 
stated  predominantly  in  terms  of 
material,  finish,  schematics,  tolerances, 
operating  characteristics,  component 
parts,  or  other  design  requirements. 

•  •        *        •        « 

4.  Section  10.006  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

10.006    Mandatory  product  descriptions. 

(a)  UnleSvS  otherwise  authorized  by 
law  or  approved  under  10.007(a), 
product  descriptions  listed  in  the  Index 
of  Federal  Specifications,  Standards  and 
Commercial  Item  Descriptions  are 
mandatory  for  use  by  all  agencies,  and 
product  descriptions  listed  in  the 
EKDDISS  are  mandatonr'  for  use  by  the 
DOD,  if  acquiring  supplies  or  services 
covered  by  such  product  descriptions, 
except  if  the  acquisition  is — 

(1)  Required  under  an  unusual  and 
compelling  urgency,  and  using  the 
indexed  product  description  would 
delay  obtaining  the  requirement; 

(2J  Conducted  in  accordance  with  the 
procedures  in  part  13; 

(3)  For  products  acquired  and  used 
overseas; 

(4)  For  items,  excluding  military 
clothing,  acquired  for  authorized  resale; 

(5)  For  construction  or  new 
installations  of  equipment,  where 
nationally  recognized  industry  or 
technical  source  specifications  and 
standards  are  available;  or 

(fi)  For  a  product  or  service  for  which 
an  adequate  and  appropriate  voluntary 
standard  is  known  to  exist  but  has  not 
yet  been  adopted  and  listed  in  the 
indexes  referenced  in  this  section. 

•  *        *        tt        • 
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48  CFR  Parts  14, 15.  and  52 

[FAC  90-20;  FAR  Case  91-63;  Item  IV] 

RIN  900O-AE79 

Federal  Acquisition  Regulation; 
Increase  in  Cost  or  Pricing  Data 
Threshold 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  convert  the  interim  rule 
published  in  the  Federal  Register  at  56 
FR  67412.  December  30,  1991  (FAC  90- 
10,  Item  I),  to  a  final  rule  with  no 
change.  This  rule  amended  the  Federal 
Acquisition  Regulation  (FAR)  by 
increasing  the  threshold  for  submission 
of  cost  or  pricing  data  from  $100,000  to 
$500,000  for  DOD,  NASA,  and  the  Coast 
Guard. 

EFFECTIVE  DATE:  March  10,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20,  FAR  case  91-53. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

These  revisions  are  based  on  section 
803  of  Public  Law  101-150,  which 
amended  subsection  2306a(a)(l)  of  title 
10,  United  States  Code,  by  increasing 
the  threshold  for  submission  of  cost  or 
pricing  data  from  $100,000  to  $500,000 
for  DOD.  NASA,  and  the  Coast  Guard. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.,  because  most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
requirements  for  certified  cost  or  pricing 
data  do  not  apply. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  44 
U.S.C.  3501,  et  seq.,  applies  because  the 
final  rule  contains  information 
collection  requirements.  Approval  for 
the  revised  burden  was  granted  under 
OMB  Control  Number  9000-0013. 

List  of  Subjects  in  48  CFR  Parts  14, 15, 
and  S2 

Government  procurement. 


Dated:  February  15. 1994. 
Albert  A.  Vicchiolla, 

DirvctoT.  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  14,  15,  and  52, 
which  was  published  at  56  FR  67412  on 
December  30.  1991  (FAC  90-10,  Item  I), 
is  adopted  as  a  final  rule  without 
change. 

The  authority  citation  for  48  CFR 
parts  14.  15.  and  52  continues  to  read 
as  follows: 

Authoritv:  40  U.S.C.  486(c):  10  U.S  C 
chapter  137;  and  42  U.S.C.  2473(c). 
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48  CFR  Part  15 

[FAC  90-20;  FAR  Cases  91-99  and  89-37; 
ttemV] 

Federal  Acquisition  Regulation; 
Reimbursement,  Interest  Charges,  and 
Penalties  for  Overpayment; 
Clarification 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Clarification  of  final  rule. 

SUMMARY:  This  item  clarifies  FAR  case 
89-37.  Item  11  of  FAC  90-3  published 
at  55  FR  52782,  December  21,  1990, 
regarding  the  application  to  contract 
modifications  of  the  statutory  and 
regulatorv'  guidance  on  reimbursement, 
interest  charges,  and  penalties  for 
overpayment.  The  word  "contracts"  in 
Item  11  includes  contract  modifications. 

For  DOD,  NASA,  and  Coast  Guard, 
the  statutory  and  regulatory  guidance 
applies  to:  (1)  Contracts  awarded  on  or 
after  November  8,  1985;  and  (2) 
Modifications  issued  on  or  after 
November  8,  1985,  regardless  of  the  date 
of  contract  award.  For  all  other  agencies, 
the  regulatory  guidance  applies  to 
contracts  awarded  and  modifications 
issued  after  January  22,  1991. 

If  a  contract  is  modified  and  that 
modification  requires  the  submission  of 
certified  cost  or  pricing  data,  the 
contract  must  be  updated  to  incorporate 
the  January  1991  version  of  the  clause 
at  FAR  52.214-27,  52.215-22,  or 
52.215-23  for  that  modification.  This 
updating  is  to  ensure  that  the  contract 
includes  the  requirement  for  interest  on 
defective  pricing  reductions  for 
modifications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  F.  Olson  at  (202)  501-3221 
in  reference  to  this  FAR  case.  For 
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general  information,  contact  the  FAR 
Secretariat,  room  4037.  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Flense  cite  FAC  90-20,  FAR  cases  91- 
99  and  89-37. 

List  of  Subjects  in  48  CFR  Part  1 5 

Government  procurement. 

Dated:  February  15.  1994. 
Albert  A.  Vicchioila, 

Dim~tor,  Office  of  Federal  Acquisition  Policy. 
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48  CFR  Part  15 

[FAC  90-20:  FAR  Case  91-96;  Item  VI] 
RIN  900O-AF24 

Federal  Acquisition  Regulation;  Clarify 
Increased  Cost  or  Pricing  Data 
Threshold 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  revising  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarif\'  application  of  the  $500,000 
thnishold  for  submission  of  certified 
cost  or  pricing  data  for  contracts 
awarded  by  the  Department  of  Defense, 
the  National  Aeronautics  and  Space 
Administration,  and  the  Coast  Guard. 
DATES:  Effective  Date:  March  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  genera! 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building. 
Washington,  DC  20405  (202)  501-^755. 
Please  cite  FAC  90-20,  FAR  case  91-«6. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  804  of  the  FY  92  Defense 
Authorization  Act,  amended  10  U.S.C. 
2306a(a)(l)  to  specify  that  tlie  $500,000 
threshold  for  DOD.  Coast  Guard,  and 
NASA,  also  applies  to  subcontracts 
entered  into  after  December  5.  1991, 
under  prime  contracts  entered  into  on  or 
before  December  5,  1990.  if  the  prime 
contract  is  modified  to  incorporate  the 
5500,000  threshold.  It  also  specifies  that 
the  5500,000  threshold  applies  to 
changes  or  modifications  made  after 
December  5,  1991.  when  the  prime 
contracl  is  modified  to  incorporate  the 
S500.000  threshold. 

An  interim  rule  was  published  in  the 
Federal  Register  at  57  FR  60570. 


December  21,  1992.  This  final  rule 
makes  no  changes  to  the  interim  rule  as 
a  result  of  analysis  of  public  comments. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulator}'  Flexibility  Act,  5  U.S.C.  601. 
et  seq.,  because  most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive  basis  and  the  requirements 
for  certified  cost  or  pricing  data  do  not 
apply.  No  comments  were  received  on 
the  impact  of  this  rule  on  small  entities 
during  the  public  comment  period. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  applies.  This  rule  clarifies  a 
rule  previously  promulgated  under  FAR 
Case  91-53.  Increase  in  Cost  or  Pricing 
Data  Threshold.  A  request  for  approval 
of  a  revision  to  reduce  the  burden  of  a 
currently  approved  information 
collection  requirement  concerning 
Increase  in  Cost  or  Pricing  Data 
Threshold  was  submitted  to  the  Office 
of  Management  and  Budget  (O.MB)  and 
approved  under  OMB  control  number 
9000-0013. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement. 
Dated:  Febr\iar>  15. 1994. 
Albert  A.  VicchioUa, 

Dirpcfor.  Office  of  Federal  Acquisition  Policy 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  part  15  which  was 
published  at  57  FR  6D570  on  December 
21.  1992.  is  hereby  adopted  as  a  final 
rule  without  change. 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 
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48  CFR  Part  19 

[FAC  90-20;  FAR  Case  91-60;  Item  VII] 

RIN900O-AF08 

Federal  Acquisition  Regulation; 
Nonmanufacturer  Rule 

AGENCIES:  Department  of  Defense  (DOD). 
Cjenerai  S<>rvices  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  convert  the  interim  rule 
published  in  the  Federal  Register  at  57 
FR  60571.  December  21.  1992.  as  Item 
Xl  of  Federal  Acquisition  Circular  (FAC) 
90-16,  to  a  final  rule  with  minor 
changes.  The  reference  to  the  Small 
Business  Act  in  the  interim  rule  has 
been  corrected,  and  a  notification  of  the 
Small  Business  Administration's 
(SBA's)  Procurement  Automated  Service 
System  was  added  to  the  final  rule.  The 
address  for  the  SBA  was  also  updated. 

EFFECTIVE  DATE:  March  10.  1994 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  ONeiii  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501^755, 
Please  cite  FAC  90-20,  FAR  case  91-50. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  210  of  Public  Law  101-574 
authorizes  the  SBA  to  waive  the 
nonmanufacturer  rule  as  it  applies  to  a 
specific  product,  as  well  as  to  classes  of 
products.  Heretofore,  SBA  waivers  were 
not  issued  on  a  contract-by-contract 
basis  but,  rather,  waivers  were  issued 
for  classes  of  products. 

An  interim  rule  was  published  in  the 
Federal  Register  at  57  FR  60571. 
December  21,  1992.  as  Item  XI  of  FAC 
90-16.  This  final  rule  makes  minor 
revisions  to  the  interim  rule  as  a  result 
of  analysis  of  public  comments. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C  601,  ef  seq..  applies  to  this  rule. 
The  revisions  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601 .  et  seq.,  because  it  may 
mean  more  small  business  set-asides 
will  be  possible.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was. 
therefore,  prepared  and  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  SBA. 
A  final  analysis  has  also  been 
performed.  A  copy  of  the  Final 
Regulatory  Flexibility  Analysis  may  be 
obtained  from  the  FAR  Secretariat. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
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of  Management  and  Budget  under  44 
V.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Part  19 

Government  procurement. 

Dated:  February  15,  1994. 
Albert  A.  Vicchiolla, 

D}rfKtor.  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  With 
Minor  Revisions 

Accordingly,  the  interim  rule 
amending  48  CFR  part  19  which  was 
published  at  57  FR  60571  on  December 
21.  1992,  is  hereby  adopted  as  a  final 
rule  with  minor  revisions. 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

1.  The  authority  citation  for  48  CFR 
part  19  continues  to  read  as  follows: 

Authority:  40  I'.S.C.  486(c);  10  U.S.C 
chapter  137.  and  42  U  S.C.  2473(c). 

2.  Section  19.102  is  amended  in  the 
first  sentence  of  paragraph  (f)(5)(i)  by 
removing  "637"  and  inserting  "8",  and 
adding  a  sentence  at  the  end  of  the 
paragraph;  by  redesignating  paragraphs 
(f](5)(iii)  and  (n(5)(iv)  as  (0(6)  and  (f)(7). 
respectively;  and  revising  the  new 
paragraph  (0(7)  to  read  as  follows: 

19.102    Size  Standards. 

***** 

(n*  *  * 

(5)'  •  • 

(i)  *   •   •  A  listing  is  also  available  in 
the  SBAs  Procurement  Automated 
Source  System  (PASS). 

•        *        •        *        • 

(7)  Requests  for  waivers  shall  be  sent 
to  the  Associate  Administrator  for 
Procurement  Assistance,  United  States 
Small  Business  Administration,  Mail 
Code  6250.  409  Third  Street.  SVV.. 
Washington.  DC  20416. 

***** 

(FR  Dix:  ^4-1388  Filed  3-9-94;  8:45  am) 
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48  CFR  Part  19 

[FAC  90-20;  FAR  Case  91-97;  Item  VIIQ 

RIN  9000-AF30 

Federal  Acquisition  Regulation;  Small 
Business  Competitiveness 
Demonstration  Program 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION;  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 


Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  how  to  proceed  when  there  is  not 
a  reasonable  expectation  of  offers  from 
two  or  more  responsible  emerging  small 
businesses  (ESB),  or  when  it  is 
necessary  to  cancel  an  ESB  set-aside  and 
the  emerging  small  business  reserve 
amount  established  by  the  Office  of 
Federal  Procurement  Policy  (OFPP)  is 
greater  than  $25,000.  The  FAR  has  also 
been  amended  to  extend  the  Small 
Business  Competitiveness 
Demonstration  Program  through 
September  30,  1996. 
EFFECTIVE  DATE:  May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20,  FAR  case  91-97. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Small  Business  Competitiveness 
Demonstration  Program,  FAR  19.10,  is 
based  on  the  OFPP  Policy  Directive  and 
Test  Plan,  dated  August  31, 1989.  As 
part  of  this  program,  acquisitions  in 
designated  industry  groups,  with  an 
estimated  value  equal  to  or  less  than  a 
specified  reserve  amount,  are  set  aside 
for  emerging  small  businesses.  OFPP 
may  set  a  higher  reserve  amount  in  the 
event  that  emerging  small  business 
concerns  are  not  receiving  15  percent  of 
the  total  dollar  value  of  contract  awards 
in  one  or  more  of  the  designated 
industry  groups.  OFPP  pubhshed  a 
notice  in  the  Federal  Register  at  56  FR 
46656,  September  13,  1991,  which 
increased  the  reserve  amount  for  the 
architectural  and  engineering  services 
industry  from  $25,000  to  $50,000.  The 
increase  of  an  emerging  small  business 
reserve  amount  above  $25,000  makes 
this  final  rule  necessary  to  clarify  the 
internal  Government  procedures  for 
proceeding  with  an  acquisition  when 
there  is  not  a  reasonable  expectation  of 
offers  from  two  or  more  responsible 
ESB's  or  when  it  is  necessary  to  cancel 
an  ESB  set-aside.  Section  201  of  the 
Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992 
extended  the  Small  Business 
Competitiveness  Demonstration 
Program  through  September  20, 1996. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq..  because  the  rule  clarifies 
internal  Government  procedures  for 
proceeding  with  an  acquisition  when  (1) 
the  emerging  small  business  (ESB) 
reserve  amount  is  increased  by  OFPP 
above  $25,000.  (2)  there  is  not  a 
reasonable  expectation  of  offers  from 
two  or  more  responsible  ESB's.  or  (3)  it 
is  necessary  to  cancel  an  ESB  set-aside. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
use.  3501.ef  spq. 

List  of  Subjects  in  48  CFR  Part  19 

Government  procurement. 
Dated:  February  15. 1994. 
Albert  A.  Vicchiolla, 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  part  19  is  amended 
as  set  forth  below: 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

1.  The  authority  citation  for  48  FR 
part  19  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c).  10  U.S.C. 
chapter  137;  and  42  U.S.Q  2473(c). 

2.  Section  19.1001  is  amended  in 
paragraph  fb)  by  revising  the  second 
sentence  to  read  as  follows: 

19.1001     General. 

*  *         •         «         * 

(b)  •   *   *  The  program  will  be 
conducted  over  the  period  from  January 

1.  1989.  through  September  30.  1996. 

*  *   * 

2.  Section  19.1006  is  amended  in 
paragraph  fb)(l)  by  removing  the  date 
"December  31.  1992".  and  inserting 
"September  30.  1996"  in  its  place; 
removing  the  words  "subparagraph 
(b)(2)"'  and  inserting  "subparagraphs 
(b)(2)  and  (c)(1)"  in  its  place;  and  by 
revising  paragraphs  (c)(1)  and  (c)(2)  to 
read  as  follows: 

19.1006    Procedures.   . 

*  •        •        *        • 

(c)  Emerging  small  business  set-aside. 
(1)  All  acquisitions  in  the  four 
designated  industry  groups  with  an 
estimated  value  equal  to  or  less  than  the 
emerging  small  business  reserve  amount 
established  bv  the  Office  of  Federal 
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Procurement  Policy  shall  be  set  aside  for 
ESB's;  provided  that  the  contracting 
officer  determines  that  there  is  a 
reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
ESB's  that  will  be  competitive  in  terms 
of  market  price,  quality,  and  deliver^-.  If 
no  such  reasonable  expectation  exists, 
the  contracting  officer  shall — 

(i)  For  acquisitions  $25,000  or  less, 
proceed  in  accordance  with  13.105  or 
subpart  19.5;  or 

(ii)  For  acquisitions  over  $25,000, 
proceed  in  accordance  with  paragraph 
(b)  of  this  section. 

(2)  If  the  contracting  officer  proceeds 
with  the  ESB  set  aside  and  receives  a 
quotation  from  only  one  ESB  at  a 
reasonable  price,  the  contracting  officer 
.shall  make  the  award.  If  there  is  no 
quote  from  an  ESB.  or  the  quote  is  not 
at  a  reasonable  price,  then  the 
contracting  officer  shall  cancel  the  ESB 
set-aside  and  proceed  in  accordance 
with  (c)(1)  (i)  or(ii)  of  this  section. 
•        •        •        *        • 

(FR  Doc  94-4389  Filed  3-9-94;  8:45  ami 
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48  CFR  Part  25 

[FAC  90-20;  FAR  Case  92-619;  Item  IX] 

RIN  9000-.AF38 

Federal  Acquisition  Regulation; 
Removal  of  Steel  Conduit  From  the 
FAR  Buy  American  Act  Exemption  List 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (N.\SA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (F.AR) 
by  removing  steel  conduit  (5"  and  6") 
from  the  FAR  Buy  American  Act 
exemption  list.  Market  research  has 
uncovered  two  domestic  sources  for 
these  products. 
EFFECTIVE  DATt:  May  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington.  EX:  20405  (202)  501-4755. 
Please  cite  FAC  90-20.  FAR  case  92- 
619. 

SUPPLEMENTARY  INFORMATION: 

.\.  Background 

Item  VII  of  FAC  90-9,  published  in 
the  Federal  Register  at  56  FR  67132 


December  27.  1991.  amended  FAR 
25.108(d)(1)  by  adding  steel  conduit  (5" 
and  6")  to  the  FAR  Buy  American  Act 
exemption  list  because  of  a  lack  of 
domestic  sources  for  these  products. 
Additional  research  has  uncovered  two 
domestic  sources,  so  the  products  are 
being  removed  from  the  list. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577.  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulator>'  Flexibility  Act  does  not 
apply.  However,  com.ments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  com.Tients  must  be 
submitted  separately  and  cite  5  U.S.C. 
601.  et  seq.  (FAC  90-20.  FAR  case  92- 
619),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq 

List  of  Subjects  in  48  CFR  Part  25 

Government  procurement. 

Datprt:  Februao'  15,  1994. 
Albert  A.  Vicchiolla. 
Din-ctor.  Office  of  Federal  Acquisition  Policy 

Therefore,  48  CFR  part  25  is  amended 
as  set  forth  below: 

PART  25— FOREIGN  ACQUISITION 

1.  The  authority  citation  for  48  CFR 
part  25  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U  S  C.  2473(c). 

25.108    [Amended] 

2.  Section  25.108  is  amended  in 
paragraph  (d)(1)  by  removing  the  item 
"Steel  conduit  (5"  and  6")"  from  the  list 

(FR  Doc  94-4390  Filed  3-9-94.  8:45  am) 
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48  CFR  Parts  25  and  52 

[FAC  90-20;  FAR  Case  91-75;  Item  X] 

RIN  900O-AF00 

Federal  Acquisition  Regulation;  Buy 
American  Act— Construction  Materials 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 

Administration  (N.\SA). 

ACTION:  Interim  rule  adopted  as  final. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  convert  the  interim  rule, 
published  in  the  Federal  Register  at  57 
FR  20372,  May  12,  1992.  as  Item  II  in 
Federal  Acquisition  Circular  (FAC)  90- 

11.  to  a  final  rule  with  no  revisions.  The 
interim  rule  amended  the  Federal 
Acquisition  Regulation  (FAR)  by 
modifying  the  definition  of 
"construction  material"  to  require 
evaluation  of  an  emergency  life  safety 
system  as  a  single  construction  material 
under  the  Buy  American  Act,  regardless 
of  when  and  how  the  individual  parts 
or  components  are  delivered  to  the 
construction  site. 

EFFECTIVE  DATE:  March  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  O'Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037.  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  F.AC  90-20.  FAR  case  91-75. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  631  of  Public  Law  102-141. 
Treasur>'.  Postal  Ser\ice  and  General 
Government  Appropriations  Act, 
requires  evaluation  of  an  emergency  life 
safety  system  as  a  single  construc-tion 
material  under  the  Buy  American  Act. 
regardless  of  when  and  how  the 
individual  parts  or  components  are 
delivered  to  the  construction  site.  The 
amendments  to  FAR  25.201  and  52.225- 
5  implement  section  631. 

An  interim  rule  was  published  in  the 
Federal  Register  at  57  FR  20372.  May 

12.  1992  (FAC  90-11,  Item  II).  This  final 
rule  makes  no  revision  to  the  interim 
rule  after  analysis  of  public  comments. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  use.  601.  et  seq.,  because  they 
increase  the  potential  use  of  foreign 
components  in  construction  projects 
and.  therefore,  may  have  an  adverse 
impact  on  small  U.S.  businesses  who 
manufacture  components  of  emergency 
Ufe  safety  systems.  Therefore,  an  Initial 
Regulatory  FlexibiUty  Analysis  was 
prepared  and  forwarded  to  the  Chief 
Counsel  for  Advocacy  for  the  Small 
Business  Administration.  A  final 
analysis  has  been  performed.  A  copy  of 
the  final  analysis  may  be  obtained  from 
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the  F,\R  Secretariat  (VRS)  at  General 
Services  Administration.  18th  4  F 
Streets  NVV.,  room  4037,  Washington, 
DC  20405. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.ef  se<7 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

Dated  February  15.  1994. 
Albert  A.  Vicchioila, 
Director.  Office  of  Federul  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  25  and  52, 
which  was  published  at  57  FR  20372. 
May  12.  1992  (FAC  90-11.  Item  II).  is 
adopted  as  a  final  rule  without  change. 

The  authority  citation  for  48  CFR 
parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S  C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

[FR  Doc  94^391  Filed  3-9-94;  8;45  am) 
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48  CFR  Part  25 

[FAC  90-20;  FAR  Cas6  92-47;  ttem  XI] 

Federal  Acquisition  Regulation; 
Examination  of  Records 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NAS.-K). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
.Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
state  that  the  requirement  to  notify 
Congress  when  the  Examination  of 
Records  clause  is  omitted  from  a 
contract  with  a  foreign  contractor,  does 
not  apply  to  the  Department  of  Defense. 
EFFECTIVE  DATE:  May  9.  1994. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
Peter  O'Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building. 


Washington.  DC  20405  (202)  501^755. 
Please  cite  FAC  90-20,  FAR  case  92-^7. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  1301(9}  of  the  Fiscal  Year 
1991  DOD  Authorization  Act  amends 
section  2312  of  title  10,  United  States 
Code,  repealing  the  requirement  for  the 
Department  of  Defense  to  notify 
Congress  when  the  authority  to  omit  the 
Examination  of  Records  clause  is 
exercised. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601.  et  seq.  (FAC  90-20,  FAR  case  92- 
47),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  25 

Government  procurement. 

Dated;  February  15. 1994. 
Albert  A.  Vicchioila. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  25  is  amended 
as  set  forth  below: 

PART  25— FOREIGN  ACQUISITION 

1.  The  authority  citation  for  4  CFR 
part  25  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  25.901  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

25.901     Omission  of  examination  of 
records  clause. 

•         *         •        •        • 

(c)  Conditions  for  omission.  (1)  The 
contracting  officer  may  omit  the  clause 
at  52.215-1,  Examination  of  Records  by 
Comptroller  General,  from  contracts 
with  foreign  contractors — 

(i)  If  the  agency  head  determines,  with 
the  concurrence  of  the  Comptroller 
General  or  a  designee,  the  omission  of 
the  clause  will  serve  the  public  interest; 
or 


(ii)  If  the  contractor  is  a  foreign 
government  or  agency  thereof  or  is 
precluded  by  the  laws  of  the  country 
involved  from  making  its  books, 
documents,  papers,  or  records  available 
for  examination,  and  the  agency  head 
determines,  after  taking  into  account  the 
price  and  availability  of  the  property  or 
services  from  domestic  sources,  that 
omission  of  the  clause  best  serves  the 
public  interest. 

(2)  When  a  determination  under 
subparagraph  (c)(l)(ii)  of  this  section  is 
the  basis  for  omission  of  the  clause  at 
52.215-1.  Examination  of  Records  by 
Comptroller  General,  the  agency  head 
shall  forward  a  written  report  to  the 
Congress  explaining  the  reasons  for  the 
determination;  except  that  this 
requirement  is  not  applicable  to  the 
Department  of  Defense 
***** 

[FR  Doc.  94-4392  Filed  3-*-94;  8:45  am) 

BfLUNO  CODE  6820-34-M 


48  CFR  Part  31 

[FAC  90-20;  FAR  Case  93-302;  ttem  XII] 

RIN  900O-AF42 

Federal  Acquisition  Regulation; 
Independent  Research  and 
Development  and  Bid  and  Proposal 
Costs 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (N.^SA). 

ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
by  inserting  a  date  certain  with  regard 
to  waiving  the  limitation  on  the 
maximum  allowable  amount  of 
independent  research  and  development 
and  bid  and  proposal  costs  for  a  major 
contractor  in  order  to  ensure  that  the 
amount  determined  to  be  allowable  for 
such  contractor  is  at  least  equal  to  what 
would  have  been  allowed  prior  to  the 
enactment  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993. 

EFFECTIVE  DATE:  May  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037.  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20,  FAR  Case  93- 
302. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  implements  section  1052  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993  (Public  Law  102- 
484)  which  amended  10  U.S.C. 
2372(e)(1)  concerning  waiver  of  the 
limitation  on  total  maximum  allowable 
amount  of  independent  research  and 
development  and  bid  and  proposal 
(IR&D/B&P)  costs.  Section  2372(e)(1)  of 
title  10  was  originally  added  by  section 
802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Public  Law  102-190).  which 
was  enacted  December  5.  1991.  Section 
1052  then  amended  10  U.S.C.  2372(e)(1) 
by  removing  the  phrase  that  begins  with 
"on  the  day  before"  and  ends  at  the 
semicolon,  and  inserted,  in  lieu  thereof, 
the  phrase  "on  December  4,  1991." 

Trie  rule  inserts  a  date  certain  with 
regard  to  the  FAR  provision  for  waiving 
the  limitation  on  the  maximum 
allowable  amount  of  IR&D/B&P  costs  for 
a  major  contractor  in  order  to  ensure 
that  the  amount  determined  to  be 
allowable  for  such  contractor  is  at  least 
equal  to  what  would  have  been  allowed 
prior  to  the  enactment  of  Public  Law 
102-190  on  December  5.  1991.  The 
phrase  "prior  to  the  enactment  of  Public 
Law  102-190"  is  removed  from  FAR 
31.205-18(c)(2)(iii)  (A)  and  replaced 
with  the  phrase  "on  December  4,  1991." 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  comments 
is  not  required.  Therefore,  the 
Regulator)'  Flexibility  act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAC  90-20.  FAR  case  93- 
302),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Papenvork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501 .  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  Febmar>-  15.  1994. 
Albert  A.  Vicchiolla, 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  31  is  amended 
as  set  forth  below: 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S  C. 
chapter  137;  and  42  U.S.C.  2473(c). 

31.20S-18    [Amended] 

2.  Section  31.205-18(c)(2)(iii)(A)  is 
amended  by  removing  the  words  "prior 
to  enactment  of  Public  Law  102-190" 
and  inserting  in  its  place  "on  December 
4,1991". 

|FR  Doc.  94-4393  Filed  3-9-94;  8:45  am) 
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48  CFR  Parts  32  and  52 

[FAC  90-20;  FAR  case  92-46;  Item  Xllt] 
RIN9000-AF41 

Federal  Acquisition  Regulation; 
Prompt  Payment  Overseas 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
reflect  a  decision  by  the  Armed  Services 
Board  of  Contract  Appeals  that  the 
Prompt  Payment  Act  applies  to  overseas 
contracts. 

DATES:  Effective  Date:  March  10, 1994. 
Comment  Date:.  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shovsii  below  on  or  before  May 
9,  1994.  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
room  4037,  Attn:  Ms.  Beverly  Fayson, 
Washington.  DC  20405. 

Please  cite  FAC  90-20,  FAR  case  92- 
46  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  F.  Olson  at  (202)  501-3221 
in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  room  4037.  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20,  FAR  case  92-i6. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  lanuarv'  13,  1992,  the  Armed 
Services  Board  of  Contract  Appeals 


(ASBCA),  in  Held  &  Francke 
Baukittengesellschaft  (ASBCA  Nos. 
42463  and  42464),  held  that  FAR  32.901 
improperly  excluded  applicability  of  the 
Prompt  Payment  Act  (31  U.S.C.  3901,  et 
seq.)  to  contracts  awarded  to  foreign 
contractors  for  work  performed  outside 
the  United  States.  As  a  result  of  the 
ASBCA  decision,  the  Councils  have 
agreed  on  an  interim  rule  which,  in 
effect,  makes  the  Government  liable  for 
payment  of  interest  and  interest 
penalties  under  the  Act  for  contracts 
with  foreign  contractors  for  work 
performed  or  supplies  delivered 
overseas. 

Section  32.901  and  the  clauses  at 
52.232-25,  52.232-26,  and  52.232-27 
are  amended  to  remove  the  statements 
that  no  interest  penalty  will  be  paid  on 
contracts  awarded  to  foreign  vendors 
outside  the  United  States  for  work 
performed  outside  the  United  States  and 
to  remove  the  definition  of  "foreign 
vendor"  from  the  clauses. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  ef  seq.,  applies,  but  the 
interim  rule  will  not  significantly 
impact  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act. 
The  rule  only  applies  to  contracts  with 
foreign  contractors  for  work  performed 
overseas  by  extending  the  Government's 
liability  to  pay  interest  and  penalties 
under  the  Prompt  Pa>Tnent  Act  to  such 
entities.  An  Initial  Regulatory  Flexibility 
Analysis  has.  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610;  however, 
such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601.  ef  seq. 
(FAC  90-20.  FAR  case  91-46).  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  amendments  to 
the  FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD).  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  comment.  This  action  is 
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necessary  because  it  is  essential  that 
uniform  guidance  on  application  of  the 
board  decision  be  issued  in  the  FAR. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 

Dated;  February  15.  1994. 
Albert  A.  Vkchiolla, 
DirfctoT,  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  parts  32  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  32  and  52  continues  to  read  as 
follows: 

Authorit>"  40  use.  486(c);  10  U.S.C 
chapter  137,  and  42  VSC.  2473(c). 

PART  32— COMTRACT  RNANCING 

2.  Section  32.901  is  revised  to  read  as 
follows: 

32.901     Applicability. 

This  subpart  applies  to  all 
Government  contracts  (including  small 
purchases  as  defined  in  subpart  13.1), 
except  contracts  with  payment  terms 
and  late  payment  penalties  established 
by  other  governmental  authority  [e.g., 
tariffs). 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.232-25    [AmerxJed] 

3.  Section  52.232-25  is  amended  in 
the  clause  heading  by  removing  "(SEP 
1992)"  and  inserting' "(MAR  1994)"  in 
its  place;  removing  the  last  sentence  of 
the  introductory  text  of  the  clause  and 
the  last  sentence  of  the  introductory  text 
of  paragraph  (a)(5)  of  the  clause. 

52.232-26    [Amended] 

4.  Section  52.232-26  is  amended  in 
the  clause  heading  by  removing  "(APR 
1989)"  and  inserting  "(MAR  1994)"  in 
its  place;  removing  the  last  sentence  cf 
the  introductory  text  of  the  clause  and 
the  last  sentence  of  the  introductory  text 
in  paragraph  (a)(4)  of  the  clause. 

52.232-27    [Amended] 

5.  Section  52.232-27  is  amended  in 
the  clause  heading  by  removing  "(APR 
1989)"  and  inserting  "(MAR  19<)4)"  in 
its  place:  removing  the  la.st  sentence  of 
the  introductory  text  of  the  clause  and 
the  last  sentence  of  the  introductory  text 
in  paragraph  (a)(3)  of  the  clause. 

[FR  Dot.  94-4394  Filed  3-9-94;  8;45  ami 
BtLUNG  cooc  mo-a*-*t 


48  CFR  Parts  33,  42.  and  52 

[FAC  90-20;  FAR  Case  92-301/91-62;  Item 
XIV] 

RIN  9000-AF35/9000-AE96 

Federal  Acquisition  Regulation; 
Federal  Courts  Administration  Act 

AGENCIES:  Department  of  Defense  fDOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  an  interim  rule  revising  the 
claim  certification  procedures  and  the 
Alternative  Means  of  Dispute  Resolution 
(ADR)  procedures  in  the  FAR.  The  rule 
also  implements  subsection  907(a)  of 
the  Federal  Courts  Administration  Act 
of  1992  and  further  revises  existing  ADR 
coverage.  Accordingly,  the  interim  rule 
published  as  FAR  case  91-62.  Item  HI, 
in  the  Federal  Register  at  56  FR  67412. 
December  30. 1991.  concerning 
Alternative  Dispute  Resolution,  is 
hereby  closed  and  superseded  by  this 
rule. 

DATES;  Effective  date:  March  10.  1994. 
except  (FAR)  48  CFR  33.201.  33.207(c). 
(e),  and  (f).  33.208.  and  33.211(e)  which 
are  efTective  as  of  October  29,  1992. 
Applicability  dates:  The  revisions  to 
FAR  33.201  (definition  of  "defective- 
certification"),  33.207(e)  and  (f),  and 
33.211(e)  are  applicable  with  respect  to 
all  claims  filed  before,  on,  or  after 
October  29. 1992.  However,  these 
revisions  do  not  apply  to  claims  that 
were  the  subject  of  an  appeal  to  an 
agency  board  of  contract  appeals  or  a 
suit  filed  in  the  United  States  Claims 
Court  prior  to  October  29.  1992.  unless 
the  claim  is  dismissed  without 
prejudice  and  is  subsequently  refiled. 
Section  33.207(c)  is  applicable  to  those 
certifications  executed  more  than  60 
days  after  publication  of  this  rule  in  the 
Federal  Register.  For  certifications 
executed  prior  to  that  date,  the  reference 
to  33.207(c)  in  the  revised  33.210 
definition  of  "defective  certification" 
shall  be  deemed  to  be  a  reference  to 
prior  33.207(a).  Comment  date: 
Comments  should  be  submitted  to  the 
FAR  Secretariat  at  the  address  shown 
below  on  or  before  May  9. 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW.. 


room  4035,  Attn:  Ms.  Beverly  Fayson, 
Washington.  DC  20405. 

Please  cite  FAC  90-20.  FAR  case  92- 
301  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-^755. 
Please  cite  FAC  90-20.  FAR  case  92- 
301. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Subsection  907(a)  of  the  Federal 
Courts  Administration  Act  of  1992  (Pub. 
L.  102-572)  requires  that  the  person 
certifying  a  claim  under  the  Contract 
Disputes  Act  (CDA)  (41  U.S.Q  601-613) 
be  duly  authorized  to  bind  the 
contractor,  specifies  the  conditions 
under  which  a  contracting  officer  does 
not  have  to  issue  a  final  decision; 
provides  that  certifications  are  not 
jurisdictional;  and  provides  for  payment 
of  interest  from  the  date  of  initial  receipt 
of  the  claim  or  enactment  of  I*ublic  Law 
102-572,  whichever  is  later.  Public  Law 
102-572  was  enacted  on  October  29. 
1992.  This  rule  revises  FAR  33.201. 
33.207.  33.208,  33.211,  and  the  clause  at 
52.233-1.  and  further  revises  ADR 
coverage  at  33.202.  33. 204.  33.210, 
33.214,  and  42.302. 

B.  Regulatory  Flexibility  Act 

The  interim  revisions  may  have  a 
significant  beneficial  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  they  simphfy  existing  policies 
and  procedures  for  the  certification  of 
claims  submitted  by  contractors  and  are 
intended  to  reduce  the  need  for  costly 
litigation  which  has  arisen  under  the 
existing  regulations.  Moreover,  the 
regulatory  impact  on  small  entities 
flows  directly  from  subsection  907(a)  of 
the  Federal  Courts  Administration  Act 
of  1992  (Pub.  L.  102-572)  which  serves 
as  the  basis  for  this  interim  rule. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.SC.  601,  et  seq.  (FAR  Case 
92-301),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 


Federal  Register  /  Vol.  59.  No.  47  /  Thursday.  March  10,  1994  /  Rules  and  Regulations       11381 


contractors,  or  members  of  the  pubbc 
which  require  the  approval  of  the  OfSce 
of  Management  and  Budget  under  44 
U.S.C  3501.efseg. 

D.  Determination  to  Issue  an  Interim 
Role 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
CDOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelHng 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  comment.  This  action  is 
necessary  because  siibseclion  907(8)  of 
the  Federal  Courts  Administration  Act 
of  1992  (Pub.  L.  102-572),  which 
amended  the  certification  requirements 
for  contractor  claims  filed  pursuant  to 
the  Contract  Disputes  Act  (CDA),  is 
intended  to  resolve  many  of  the 
problems  that  have  arisen  under 
existing  CDA  procedures.  Subsection 
907(a)  also  contains  specific  effective 
dates  for  Implementation.  However, 
pursuant  to  Public  Law  98-577  and  FAR 
1.501,  pubHc  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  33, 42, 
and  52 

Government  procurement. 
Dated:  February  15. 1994. 
Albert  A.  VicchioUa. 

Director.  Office  of  Federal  Acquisition  Policy. 
Therefore,  48  CFR  parts  33.  42,  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  33,  42,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S  C  4»6(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  33— PROTESTS,  DISPUTES. 
AND  APPEALS 

2.  Section  33.201  is  amended  by 
revising  the  definition  title  "Ahemative 
dispute  resolution"  to  read  "Ahemative 
means  of  dispute  resolution  (ADR)", 
and  inserting  the  word  "assisted"  before 
"settlement"  in  the  second  sentence*, 
adding,  in  alphabetical  order,  the 
definition  "Defective  certification";  and 
revising  the  definition  "Issue  in 
controversy"  to  read  as  follows: 

33.201    Dennittons. 

•        •        •        •        • 

Defective  certification,  as  used  in  this 
subpart,  means  a  certificate  which  ahers 
or  otherwise  deviates  from  the  language 
in  33.207(c)  or  which  is  not  executed  by 
a  person  duly  authorized  to  bind  the 
contractor  with  respect  to  the  claim. 


Failure  to  certify  shall  not  be  deemed  to 
be  a  defective  certification. 

Issue  in  controversy  means  a  material 
disagreement  between  the  Government 
and  the  contractor  which  (1)  may  resxdt 
in  a  claim  (» (2)  is  all  or  p>art  of  an 
existing  claim. 
•        •        •        •        • 

3.  Section  33.202  is  amended  by 
revising  the  first  sentence  of  the 
paragraph  to  read  as  follows: 

33.202    Contract  Disputes  Act  of  1878. 

The  Contract  Disputes  Act  of  1978,  as 
amended  (41  U.S.C  601-613)  (the  Act), 
establishes  procedures  and 
requirements  for  asserting  and  resolving 
claims  subject  to  the  Act.  •  •  • 

4.  Secti(Ki  33.204  is  revised  to  read  as 
follows: 

33.204    Policy. 

The  Government's  pobcy  is  to  try  to 
resolve  all  contractual  issues  in 
controversy  by  mutual  agreement  at  the 
contracting  officer's  level.  Reasonable 
efforts  should  be  made  to  resolve 
controversies  prior  to  the  submission  of 
a  claim.  Agencies  are  encouraged  to  use 
ADR  procedures  to  the  maximum  extent 
prarticable.  Certain  factors,  however. 
may  make  the  use  of  ADR  ina(>propriete 
(see  5  U.S.C  572(b)).  Except  for 
arbitration  conducted  pursuant  to  the 
Administrative  Dispute  Resolution  Act 
(ADRA).  Pubhc  Law  100-522,  agencies 
have  authority  which  is  separate  from 
that  provided  by  the  ADRA  to  use  ADR 
procedures  to  resolve  issues  in 
controversy.  Agencies  may  also  elect  to 
proceed  under  the  authority  and 
requirements  of  the  ADRA. 

5.  Sections  33.207  and  33.208  are 
revised  to  read  as  follows: 

33.207    Contractor  certiftestton. 

(a)  Contractors  shall  provide  the 
certification  specified  in  33.207(c)  when 
submitting  any  claim — 

(1)  Exceeding  S50,000;  or 

(2)  Regardless  of  the  amount  claimed 
when  using — 

(i)  Arbitration  conducted  pursuant  to 
5  U.S.C  575-580;  or 

(ii)  Any  other  ADR  technique  that  the 
agency  elects  to  handle  in  accordance 
with  the  ADRA. 

(b)  The  certification  requirement  does 
not  apply  to  Issues  in  controversy  that 
have  not  been  submitted  as  all  or  part 
of  a  claim. 

(c)  The  certification  shall  state  as 
follows: 

I  certify  that  the  claim  is  made  in  good 
faitli;  that  the  supporting  data  are  accurate 
and  complete  to  the  best  of  my  knowledge 
and  belief,  that  ibe  amount  requested 
accurately  reflects  the  contract  adjustment  for 
which  the  contractor  t>el>eve9  Xhe 


Ctovemment  Is  liable;  aod  thai  1  am  duly 
authorized  to  certify  the  daim  on  behatf  of 
the  contractor. 

(d)  The  aggregate  amount  of  both  the 
increased  and  decreased  costs  shall  be 
used  in  determining  wben  the  dollar 
thresholds  requiring  certification  are 
met  (see  example  in  15.804-2(a)(lHii) 
regarding  cost  or  pricing  data). 

(e)  The  certification  may  be  executed 
by  any  person  duly  authorized  to  bind 
the  contractor  with  respect  to  the  claim. 

(f)  A  defective  certification  shall  not 
deprive  a  court  or  an  agency  BCA  of 
jurisdiction  over  that  claim.  Prior  to  the 
entry  of  a  final  judgment  by  a  court  or 

a  decision  by  an  agency  BCA,  however, 
the  court  or  agency  BCA  shall  require  a 
defective  certification  to  be  corrected. 

33.208    Interest  on  datms. 

(a)  The  Government  shall  pay  interest 
on  a  contractor's  claim  on  the  amount 
found  due  and  unpaid  from  the  date 
that— 

(1)  The  contracting  officer  receives  the 
claim  (certified  if  required  by  33.2G7(a)); 
or 

(2)  Payment  otherwise  would  be  due. 
if  that  date  is  later,  until  the  date  of 
payment. 

(b)  Simple  interest  on  claims  shall  be 
paid  at  the  rate,  fixed  by  the  Secretary 
of  the  Treasury  as  provided  in  the  Ad. 
which  is  applicable  to  the  period  during 
which  the  contracting  officer  receives 
the  daim  and  then  at  the  rate  appUcable 
for  each  6-month  period  as  fixed  by  the 
Treasury  Secretary  during  the  pendency 
of  the  claim.  (See  32.614  lor  the  right  of 
the  Government  to  collect  interest  on  its 
claims  against  a  contractor). 

(c)  With  regard  to  claims  having 
defective  certifications,  as  defined  in 
33.201,  interest  shall  be  paid  from  either 
the  date  that  the  contracting  oHicer 
initially  receives  the  daim  or  October 
29,  1992,  whichever  is  later.  However, 
if  a  contractor  has  provided  a  proper 
certificate  prior  to  October  29, 1992, 
after  submission  of  a  defective 
certificate,  interest  shall  be  paid  from 
the  date  of  receipt  by  the  Government  of 
a  proper  certificate. 

6.  Section  33.210  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

33.210    Contracting  otncer't  suthortty. 

Except  as  provided  in  this  section, 
contracting  oHicers  are  authorized, 
within  any  specific  Umitatioru  of  their 
warrants,  to  decide  or  resolve  all  claims 
arising  under  or  relating  to  a  contract 
subject  to  the  Act.  In  accordance  with 
agency  policies  and  33.214,  contracting 
officers  are  authorized  to  use  ADR 
procedures  to  resolve  claims.  The 
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authority  to  decide  or  resolve  claims 
does  not  extend  to — 

•  •        •        •        • 

7.  Section  33.211  is  amended  by 
revising  paragraph  (a)(4)(v); 
redesignating  paragraphs  (e).  (0.  and  (g) 
as  (f).  (g).  and  (h);  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

33.21 1    Contracting  officer's  decision. 

(al  •   •   • 
(4).   .   . 

(vl  Paragraph  substantially  as  follows: 
"This  is  the  final  decision  of  the 
Contracting  Officer.  You  may  appeal 
this  decision  to  the  agency  board  of 
contract  appeals.  !f  you  decide  to 
appeal,  you  must,  within  90  days  from 
the  date  you  receive  this  decision,  mail 
or  otherwise  furnish  written  notice  to 
the  agency  board  of  contract  appeals 
and  provide  a  copy  to  the  Contracting 
Officer  from  whose  decision  this  appeal 
is  taken.  The  notice  shall  indicate  that 
an  appeal  is  intended,  reference  this 
decision,  and  identify  the  contract  by 
number.  With  regard  to  appeals  to  the 
agency  board  of  contract  appeals,  you 
may,  solely  at  your  election,  proceed 
under  the  board's  small  claim  procedure 
for  claims  of  SlO.OOO  or  less  or  its 
accelerated  procedure  for  claims  of 
550,000  or  less.  Instead  of  appealing  to 
the  agency  board  of  contract  appeals, 
you  may  bring  an  action  directly  in  the 
United  States  Court  of  Federal  Claims 
(e.xcept  as  provided  in  the  Contract 
Disputes  Act  of  1978,  41  U.S.C  603, 
regarding  Maritime  Contracts)  within  12 
months  of  the  date  you  receive  this 
decision";  and 

•  •        •        *        • 

(e)  The  contracting  officer  shall  have 
no  obligation  to  render  a  final  decision 
on  any  claim  exceeding  $50,000  which 
contains  a  defective  certification,  if 
within  60  days  after  receipt  of  the  claim, 
the  contracting  officer  notifies  the 
contractor,  in  writing,  of  the  reasons 
why  any  attempted  certification  was 
found  to  be  defective. 

•  •        *        *        * 

8.  Section  33.214  is  amended  by 
revising  the  section  heading,  the  first 
sentence  of  the  introductory  text  of 
paragraph  (a),  paragraphs  (a)(5)  and  (b). 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

33.214    Alternative  dispute  resolution 
(ADR). 

(a)  The  objective  of  using  ADR 
procedures  is  to  increase  the 
opportunity  for  relatively  inexpensive 
and  expeditious  resolution  of  issues  in 
controversy.   •   •   • 

(5)  Certification  by  the  contractor  in 
accordance  with  33.207  when  using 
ADR  procedures  to  resolve  all  or  part  of 


a  claim  under  the  authority  of  the 
ADRA. 

(b)  ADR  procedures  may  be  used  at 
any  time  that  the  contracting  officer  has 
authority  to  resolve  the  issue  in 
controversy.  If  a  claim  has  been 
submitted.  ADR  procedures  may  be 
applied  to  all  or  a  portion  of  the  claim. 
When  ADR  procedures  are  used 
subsequent  to  the  issuance  of  a 
contracting  officer's  final  decision,  their 
use  does  not  alter  any  of  the  time 
limitations  or  procedural  requirements 
for  filing  an  appeal  of  the  contracting 
officer's  final  decision  and  does  not 
constitute  a  reconsideration  of  the  final 
decision. 
***** 

(d)  The  confidentiality  of  ADR 
proceedings  shall  be  protected 
consistent  with  5  U.S.C.  574. 

PART  42— CONTRACT 
ADMINISTRATION 

9.  Section  42.302  is  amended  by 
revising  paragraph  (a)(10)  to  read  as 
follows: 

42.302    Contract  administration  functions. 

(a)*  *   * 

(10)  Attempt  to  resolve  issues  in 
controversy,  using  ADR  procedures 
when  appropriate  (see  subpart  33.2); 
prepare  findings  of  fact  and  issue 
decisions  under  the  Disputes  clause  on 
matters  in  which  the  administrative 
contracting  officer  (ACO)  has  the 
authority  to  take  definitive  action.        ^ 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

10.  Section  52.233-1  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(MAR  1994)"  and  revising  paragraphs 
(d)  through  (h)  to  read  as  follows: 

52.233-1     Disputes. 


Disputes  (Mar  1994) 

***** 

(d)(1)  A  claim  by  the  Contractor  shall  be 
made  in  writing  and  submitted  to  the 
Contracting  Officer  for  a  written  decision.  A 
claim  by  the  Government  against  the 
Contractor  shall  be  subject  to  a  written 
decision  by  the  Contracting  Officer. 

(2)(i)  Contractors  shall  provide  the 
certification  specified  in  subparagraph 
(d)(2](iii)  of  this  clause  when  submitting  any 
claim — 

(A)  Exceeding  $50,000;  or 

(B)  Regardless  of  the  amount  claimed, 
when  using — 

(1)  Arbitration  conducted  pursuant  to  5 
U.S.C.  575-580;  or 

(2)  Any  other  alternative  means  of  dispute 
resolution  (ADR)  technique  that  the  agency 
elects  to  handle  in  accordance  with  the 


Administrative  Dispute  Resolution  Act 
(ADRA). 

(ii)  The  certification  requirement  does  not 
apply  to  issues  in  controversy  that  have  not 
been  submitted  as  all  or  part  of  a  claim. 

(iii)  The  certification  shall  state  as  follows: 
"I  certify  that  the  claim  is  made  in  good  faith; 
that  the  supporting  data  are  accurate  and 
complete  to  the  best  of  my  knowledge  and 
belief;  that  the  amount  requested  accurately 
reflects  the  contract  adjustment  for  which  the 
Contractor  believes  the  Government  is  liable; 
and  that  I  am  duly  authorized  to  certify  the 
claim  on  behalf  of  the  Contractor." 

(3)  The  certification  may  be  executed  by 
any  person  duly  authorized  to  bind  the 
Contractor  with  respect  to  the  claim. 

(e)  For  Contractor  claims  of  550,000  or  less, 
the  Contracting  Officer  must,  if  requested  in 
writing  by  the  Contractor,  render  a  decision 
within  60  days  of  the  request.  For  Contractor- 
certified  claims  over  550,000,  the  Contracting 
Officer  must,  within  60  days,  decide  the 
claim  or  notify  the  Contractor  of  the  date  by 
which  the  decision  will  be  made. 

(f)  The  Contracting  Officer's  decision  shall 
be  final  unless  the  Contractor  appeals  or  files 
a  suit  as  provided  in  the  Act. 

(g)  At  the  time  a  claim  by  the  Contractor 
is  submitted  to  the  Contracting  Officer  or  a 
claim  by  the  Government  is  presented  to  the 
Contractor,  the  parties,  by  mutual  consent, 
may  agree  to  use  ADR.  When  using 
arbitration  conducted  pursuant  to  5  U.S.C. 
575-580,  or  when  using  any  other  ADR 
technique  that  the  agency  elects  to  handle  in 
accordance  with  the  ADRA.  any  claim, 
regardless  of  amount,  shall  be  accompanied 
by  the  certification  described  in 
subparagraph  (d)(2)(iii)  of  this  clause,  and 
executed  in  accordance  with  subparagraph 
(d)(3)  of  this  clause. 

(h)  The  Government  shall  pay  interest  on 
the  amount  found  due  and  unpaid  from  (1) 
the  date  that  the  Contracting  Officer  receives 
the  claim  (certified,  if  required);  or  (2)  the 
date  that  payment  otherwise  would  tie  due, 
if  that  date  is  later,  until  the  date  of  payment. 
With  regard  to  claims  having  defective 
certifications,  as  defined  in  (F.^R)  48  CFR 
33.201,  interest  shall  be  paid  from  the  date 
that  the  Contracting  Officer  initially  receives 
the  claim.  Simple  interest  on  claims  shall  be 
paid  at  the  rate,  fixed  by  the  Secretary  of  the 
Treasury  as  provided  in  the  Act,  which  is 
applicable  to  the  period  during  which  the 
Contracting  Officer  receives  the  claim  and 
then  at  the  rate  applicable  for  each  6-month 
period  as  fixed  by  the  Treasur>'  Secretary 
during  the  pendency  of  the  claim. 
***** 

[FR  Doc.  94-4395  Filed  3-»-94;  8:45  am] 
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48  CFR  Parts  42  and  47 

[FAC  90-20;  FAR  Case  92-63;  Item  XV] 

RIN  9000-AF32 

Federal  Acquisition  Regulation; 
Defense  Traffic  Management 
Regulation 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
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and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACnON:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Ck>uncil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
coverage  "Traffic  and  Transportation 
Management"  of  the  Federal 
Acquisition  Regulation  (FAR)  to  update 
the  title  of  the  Defense  TrafTic 
Management  Regulation  and  to  add 
references  to  the  Military  Departments' 
and  Defense  Logistics  Agency's 
regulations  concerning  traffic  and 
transportation  management.  Cross 
references  were  also  revised  to  update 
the  title  of  the  Defense  Traffic 
Management  Regulation. 

EFFECTIVE  DATE:  May  9,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20.  FAR  case  92-53. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  title  of  the  Military  Traffic 
Management  Regulation  was  revised 
several  years  ago  but  has  not  been 
updated,  where  referenced,  in  the  FAR 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  F*ublic  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  subjwrt 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  dte  5  U.S.C 
601,  et  .«?9.  (FAC  90-20,  FAR  case  92- 
53),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  OHlce 
of  Management  and  Budget  under  44 
U.S.C  350\.  etseq. 

List  of  Subjects  in  48  CFR  Parts  42  and 
47 

Government  procurement. 


Dated:  February  15. 1994. 
Alberi  A.  VicchioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  parts  42  and  47  are 
amended  as  set  forth  below: 

PART  42-CONTRACT 
AOMiNtSTRATION 

1.  The  authority  citation  for  48  CFR 
parts  42  and  47  continues  to  read  as 
follows: 

Aotbority:  40 US C  486(c);  10  U  SC 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  42.1401  is  amended  by 
revising  paragraph  (bXll)  to  read  as 
follows: 

42.1401    General. 


(11)  Recommending,  when 
appropriate,  the  use  of  commercial 
forms  and  procedures  for  small 
shipments  of  a  recurring  nature  if 
transportation  costs  do  not  exceed  $100, 
as  authorized  in  41  CFR  101-41.304-2 
and,  for  the  Department  of  Defense 
(DOD),  in  Chapter  32,  Defense  Traffic 
Management  Regulation  (DTMR)  (AR 
55-355,  NAVSUPINST  4600.70,  AFM 
75-2,  MCOP-4600.14A.  DLAR  4500.3); 


42.1402  [Amended] 

3.  Section  42.1402  is  amended  in  the 
second  sentence  of  paragraph  (a)(2)  by 
removing  the  words  "Military  Traffic 
Management  Regulation  (MTTvlR)"  and 
inserting  in  their  place  "Defense  Traffic 
Management  Regulation  (DTMR)". 

4.  Section  42.1403  is  amended  by 
re\'ising  paragraph  (c)(2)  to  read  as 
follows: 

42.1403  SMpplng  documents  covering 
f.c.b.  Oftgln  whlpmentB 


(c)  •  •  • 

(2)  For  DOD  shipments, 
corresponding  guidance  is  in  Chapter  32 
of  the  DTMR. 

42.1405    [Amended] 

5.  Section  42.1405  is  amended  In  the 
last  sentence  of  paragraph  (a)  by 
removing  "P4610.19"  and  inserting 
"P4610.19D"  in  its  place. 

PART  47— TRANSPORTATION 

6.  Section  47.103  is  amended  by 
revising  paragraph  (b)(2}  to  read  as 
follows: 

47.103    Tr»naport8tk>n  Documentation  end 
Audit  RegutaOon  (IDA). 

(b)*«« 


(2)  For  DC©  shipments. 
correspoiKling  guidance  is  in  Chapter  32 
of  the  Defense  Traffic  Management 
Regulation  (DTMR). 


47.200  and  47.305    (Amended] 

7.  In  section  47.200(e)  remove  the 
words  "Mihtary  TVaffic  Management 
Regulation"  and  In  47.305-6(f)(l)(ii). 
remove  the  wwds  "Military  Traffic 
Management  Regulation  (MTMR)"  and 
insert  "Defense  Traffic  Management 
Regulation"  in  each  place. 

IFR  Doc.  94-1396  Filed  3-9-94;  8:45  am] 

BILLMC  CODC  a820-M-M 

48  CFR  Pari  45 

[FAC  90-20;  FAR  Case  «1-73;  Hem  XVI] 
RIN  9000-AF02 

Federal  Acquisition  Regulation; 
Records  of  Plant  Equlpn^nt 

AGEMOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  (DARC)  have  agreed  on  a  final 
rule  to  amend  ihe  Federal  Acquisition 
Regulation  (FAR)  under  Management  of 
Government  Property  in  the  Possession 
of  Contractors,  to  add  language  on  the 
use  of  summary  records  and  expand  the 
use  of  summary  records  to  special 
tooling  and  special  test  equipment 
costing  less  than  $5,000. 

EFFECTIVE  DATE:  May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretarial,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAC  90-20,  FAR  case  91-73. 

SUPPtEMCNTARY  INFORMATION: 

A.  Background 

The  CAAC  and  the  DARC  have 
approved  a  final  rule  changing  FAR 
Subpart  45.5,  originating  from  a 
proposal  from  industry,  to  expand  the 
use  of  summary  records  for  recording 
and  controlling  plant  equipment  to 
special  tooling  and  special  test 
equipment.  A  proposed  rule  was 
published  in  the  Federal  Repster  at  57 
FR  40891,  September  8,  1992.  Under 
this  rule,  summary  records  are 
permitted  to  account  for  multiple 
quantities  of  a  hne  Item  of  plant 
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equipment,  special  tooling  and  special 
test  equipment  costing  less  than  S5,000, 
except  when  the  contracting  officer 
determines  that  individual  records  are 
necessary  for  effective  control, 
calibration,  or  maintenance.  Industrj' 
has  advised  that  control  and 
recordkeeping  burden  is  a  problem  on 
certain  items  of  individual  equipment 
below  $5,000.  because  of  the  need  to 
alter  property  records  each  time  an  item 
in  this  category  is  moved  within  the 
contractor's  facilities.  This  rule  will 
permit  listing  only  a  general  location  in 
the  summary  record  for  multiple 
quantities  of  plant  equipment,  special 
tooling,  and  special  test  equipment 
costing  less  than  $5,000  per  unit, 
provided  the  contractor  can  locate  the 
property  within  a  reasonable  period  of 
time. 

B.  Regulatory  FlexibiHty  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify-  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory-  Flexibility  Act.  5  U.S.C.  601, 
et  seq.,  because  the  rule  expands  the  use 
of  summary-  records  to  special  tooling 
and  special  test  equipment,  thus 
reducing  administrative  burden  on 
contractors.  We  received  no  comments 
on  the  Regulatory-  Flexibility  Act 
statement  in  the  proposed  rule  during 
the  public  comment  period. 

C.  Paperwork  Reduction  Act 

This  rule  reduces  existing 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  (OMB) 
under  44  U.S.C.  3501  et  seq  It  reduces 
the  information  collection  hours  by 
extending  use  of  the  summary  records  to 
special  tooling  and  special  test 
equipment  Therefore,  the  Paperw-ork 
Reduction  Act  (Pub.  L.  96-511)  is 
deemed  to  apply  because  the  final  rule 
contains  information  collection 
requirements.  This  reduction  in  burden 
has  been  reflected  in  a  revised  clearance 
for  Control  Number  9000-0075 
submitted  under  44  U.S.C.  3501  et  seq. 
on  October  18.  1993.  for  approval. 
Public  comments  concerning  this 
request  will  be  invited  through  a 
subsequent  Federal  Register  notice. 

List  of  Subjects  in  48  CFR  Part  43 
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Dated:  February  15.  1994. 
Albert  A.  VicchiolU. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  45  is  amended 
as  set  forth  below: 

PART  45— GOVERNMENT  PROPERTY 

1.  The  authority  citation  for  48  CFR 
part  45  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  45.501  is  amended  by 
adding  "Summary  record"  in 
alphabetical  order  to  read  as  follows: 

§45.501     DefinUons. 

***** 

Summary  record,  as  used  in  this 
subpart,  means  a  separate  card,  form, 
document  or  specific  hne{s)  of  computer 
data  used  to  account  for  multiple 
quantities  of  a  line  item  of  special 
tooling,  special  test  equipment,  or  plant 
equipment  costing  less  than  $5,000  per 
unit. 
***** 

3.  Section  45.505-1  is  amended  by 
designating  the  introductory  paragraph 
as  paragraph  (a);  redesignating 
paragraphs  (a)  through  (g)  as  (1)  through 
(7);  amending  the  new  paragraph  (a)  by 
removing  the  reference  "45.505-5a{a)" 
and  inserting  "paragraph  (b)  of  this 
section";  and  adding  paragraph  fb)  to 
read  as  follows: 

§  45.505-1     Basic  information. 

*  *         •         •         • 

(b)  Summary  records  are  normally 
adequate  for  special  tooling,  special  test 
equipment,  and  plant  equipment  costing 
less  than  $5,000  per  unit,  except  where 
the  contract  administration  office 
determines  that  individual  item  records 
are  necessary  for  efTective  control, 
calibration,  or  maintenance.  Summary 
records  shall  provide  the  information 
listed  in  paragraphs  (a)(1)  through  {a)(7) 
of  this  section,  but  may  reference  a 
general  location,  provided  the 
contractor  can  locate  the  property 
within  a  reasonable  period  of  time. 

4.  Section  45.505—4  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  45.505-4    Records  of  special  tooling  and 
special  test  equipnient 

•  •         •        •        • 

(a)  Unless  summary  records  are  used 
as  authorized  under  45.505-l(b),  the 
contractor's  property  control  system 
shall  provide  the  basic  information 
listed  in  45.505-l(a)  regarding  each 
item  of  Government-owned  special 
tooling  and  special  test  equipment, 
including  any  general  purpose  test 
equipment  incorporated  as  components 


in  such  a  manner  that  removal  and 
reuse  may  be  feasible  and  economical. 

*        *        •        •        • 

5.  Section  45.505-5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  45.505-6    Records  of  plant  equipment 

(a)  Unless  summary  records  are  used 
as  authorized  under  45.505-l(b),  the 
contractor  shall  maintain  individual 
item  records  for  each  item  of  plant 
equipment. 
***** 

[FR  Doc.  94^397  Filed  3-9-94;  8:45  am] 
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48  CFR  Part  45 

(FAC  90-20;  FAR  Case  91-68;  Item  XVII] 

RIN  9000-AE88 

Federal  Acquisition  Regulation; 
Reports  of  Government  Property 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  amend  the  coverage  under 
Reports  of  (jovemment  Property,  to 
require  contractors  to  report  annually  all 
classifications  of  CrOvemment  property 
in  their  possession.  The  amendment 
expands  the  list  of  property 
classifications  to  be  reported  to  include 
special  tooling,  special  test  equipment, 
material,  and  agency  peculiar  property. 
The  amendment  is  considered  necessary 
to  ensure  that  the  classes  of  property 
reported  are  the  same  as  those  defined 
and  to  improve  the  Federal 
Government's  visibility  of  Ck)vemment 
property  in  the  hands  of  contractors. 
EFFECTIVE  DATE:  May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-20.  FAR  case  91-58. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  amendment  to  FAR  45.505-14. 
Reports  of  Government  Property,  was 
published  in  the  Federal  Register  as  a 
proposed  rule,  with  a  request  for 
comments  (see  57  FR  2818.  January  23, 
1992).  The  five  responses  that  w-ere 
received  consisted  of  one  no  comment 
and  four  comments.  Comments 
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included  recommendations  to:  (1) 
Revise  the  beginning  of  the  first 
sentence  of  45.505-14(a);  (2)  Revise 
45.505-14(a)(6)  to  exempt  material 
issued  from  stock;  (3)  establish  a 
standard  reporting  date  for  reports  of 
Government  property;  (4)  revise 
45.506(b)  to  delete  the  reference  to 
$5,000;  and  (5)  revise  subparagraphs 
(a)(4)  and  (a)(6)  of  45.505-14,  to  include 
the  phrase  "not  required  for  nonprofit 
organizations."  After  the  comments 
were  evaluated,  the  Councils  agreed  to 
publish  the  rule  as  a  final  rule  without 
change. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
ei  seq.,  because  the  rule,  while  an 
expanded  version  of  that  now  in  the 
FAR,  is  currently  in  effect  in  regulations 
used  by  the  agencies  (DOD  and  NASA) 
who  are  accountable  for  the  maprity  of 
Government  prop)erty  in  the  possession 
of  contractors.  The  rule,  therefore,  will 
have  a  negligible  increased  effect  on 
small  businesses  in  custody  of 
Government  property. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  the  final  rule  contains 
information  collection  requirements. 
Accordingly,  a  request  for  approval  of  a 
new  information  collection  requirement 
concerning  Office  of  Management  and 
Budget  (0MB)  Control  Number  9000- 
0075.  Government-furnished  property 
requirements,  was  submitted  to  0MB 
under  44  U.S.C.  3501.  et  seq.  On  March 
2,  1992.  0MB  cleared  this  information 
collection  through  March  31.  1995.  A 
revised  0MB  clearance  for  all  of  part  45, 
including  this  burden,  was  submitted  to 
0MB  on  October  18.  1993.  for  approval. 
No  public  comments  concerning  this 
request  were  received. 

List  of  Subjects  in  48  CFR  Part  45 

Government  procurement. 

Dated:  February  15.  1994. 
Albert  A.  Vicchiolla. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  part  45  is  amended 
as  set  forth  below: 

PART  45— GOVERNMENT  PROPERTY 

1.  The  authority  citation  for  48  CFR 
part  45  continues  to  read  as  follows: 


Authority;  40  U.S.C.  486(c);  10  U.S  Q 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  45.505-14  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

45,505-14    Reports  of  Qovemment 
property. 

(a)  The  contractor's  property  control 
system  shall  provide  annually  the  total 
acquisition  cost  of  Government  property 
for  which  the  contractor  is  accountable 
under  each  contract  with  each  agency, 
including  Government  property  at 
subcontrador  plants  and  alternate 
locations.  The  following  classifications 
(property  classifications  may  be  varied 
to  meet  individual  agency  needs)  shall 
be  reported: 

(1)  Land  and  rights  therein. 

(2)  Other  real  property,  including 
utility  distribution  systems,  buildings, 
structures,  and  improvements  thereto. 

(3)  Plant  equipment. 

(4)  Special  tooling. 

(5)  Special  test  equipment. 

(6)  Material. 

(7)  Agency  pecufiar  property. 

jFR  Doc  94-1398  Filed  J-«-94;  8:45  am) 
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48  CFR  Parts  47  and  S2 

[FAC  90-20;  FAR  Case  91-10;  ttem  XVIIt] 
R1N9000-AE66 

Federal  Acquisition  Regulation; 
Returnable  Cylinders 

AOnENClES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  that  amends  the 
Federal  Acquisition  Regulation  (FAR) 
by  adding  a  clause  entitled  Returnable 
Cylinders,  with  its  prescriptive 
language.  The  clause  prescribes  the 
Government's  responsibilities  relating  to 
the  return  and  accountability  of 
contractor-furnished  returnable 
cvlinders. 

EFFECTIVE  DATE:  .May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building. 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAC  90-20.  FAR  case  91-10. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  change  was  recommended  as  a 
result  of  the  Defense  Management 
Review  Regulatory  Reform  initiative. 
The  Councils  determined  that  language 
in  FAR  supplements  would  be  useful  for 
all  Federal  contracting  activities.  The 
proposed  rule  was  published  in  the 
Federal  Register  at  56  FR  14298,  April 
8,  1991.  Five  substantive  comments 
were  received.  After  evaluating  the 
comments,  the  coverage  has  been 
amended  (1)  to  apply  only  to  cylinders; 
(2)  by  adding  a  definition  of  the  term 
"cylinder"  in  the  clause;  (3)  by  revising 
paragraphs  (a)  and  (b)  of  the  clause  to 
eliminate  inconsistencies:  and  (4)  to 
refer  to  a  "loan  period"  in  place  of  the 
debit/credit  concept  previously 
referenced. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  cf  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601. 
et  seq.,  because  it  prescribes 
Government  responsibilities  related  to 
the  return  and  accountability  of 
returnable  cylinders  without  imposing 
an  additional  burden  on  contractors. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  350\,  et  seq 

List  of  Subjects  in  48  CFR  ParU  47  and 
52 

Government  procurement. 

Dated:  February  15.  1994. 
Albert  A.  VicchioUa. 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore  48  CFR  parts  47  and  52  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 

f)arts  47  and  52  continues  to  read  as 
ollows: 

Authority;  40  U.S.C  486(c):  10  U.S.C 
Chapter  137;  and  42  US  C  2473(c). 

PART  47— TRANSPORTATION 

2.  Section  47.305-17  is  added  to  read 
as  follows; 
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47.305-17    RetumaWe  cylinders. 

The  contracting  officer  shall  insert  the 
clau.se  at  52.247-66.  Rt'tumable 
Cylinders,  in  a  solicitation  and  contract 
vs  henever  the  contract  involves  the 
punhase  of  gas  in  contractor-furnished 
rt'tumable  c)  linders  and  the  contractor 
retains  title  to  the  cylinders 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3  Section  52.247-66  Is  added  to  read 

as  follows: 

52.247-66    Returnable  Cylinders. 

As  prescribed  in  47  305-17.  insert  the 
following  clause: 
Rflurnable  Cylinders  (May  1994) 

l,\)  Cylinder,  referred  to  In  this  clause.  Is 
a  pressure  vessel  designed  for  pressures 
higher  than  40  psia  and  having  a  circular 
cross  section  excluding  e  portable  tanJt. 
multitank  car  tank,  cargo  tank  or  tank  car, 

(b)  Returnable  cylinders  shall  remain  the 
Cfjntractor's  property  but  shall  be  loaned 
without  charge  to  the  Government  for  a 

period  of days  IContracting  Officer  shall 

insert  number  of  daysl  (hereafter  referred  to 
as  loan  f)eriod)  following  the  day  of  delivery 
to  the  fob  fxjlnt  specified  in  the  contract. 
Any  cylinder  not  returned  within  the  loan 
penod  shall  be  chared  a  daily  rental 
b^-gmning  with  the  first  day  after  the  loan 
p«!nod  expires,  to  and  including  the  day  the 
c\  linders  are  delivered  to  the  Contractor  (if 
the  original  delivery  was  f  o  b  origin)  or  are 
delivered  or  made  available  for  delivery  to 
the  Contractors  designated  carrier  (if  the 
original  delivery  was  f.o.b.  destination).  The 
Government  shall  pay  the  Contractor  a  rental 

of  $ (Contracting  Officer  shall 

Insert  dollar  amount  for  rental,  after 
evaluation  of  offersl  per  cylinder,  per  day. 
cj^mputed  separately  for  cylinders  by  type, 
size,  and  capacity  and  for  each  point  of 
delivery  named  in  the  contract.  No  rental 
shall  accrue  to  the  Contractor  in  excess  of 
replacement  value  per  cylinder  specified  In 
paragraph  (c)  of  this  clause. 

(cl  For  each  cylinder  lost  or  damaged 
bevond  repair  while  in  the  Government's 
possession,  the  Government  shall  pay  to  the 
Contractor  the  replacement  value,  less  the 
allocable  rental  paid  for  that  cylinder  as 

follows: IContracting 

Officer  shall  insert  the  cylinder  types,  sizes, 
capacities,  and  associated  replacement 
values.)  These  cylinders  shall  become 
(iyvermnent  property 

id]  If  any  lost  cylinder  is  located  within 

[Contracting  Officer 

shall  insert  number  of  days!  calendar  days 
after  payment  by  the  Government.  It  may  be 
returned  to  the  Contractor  by  the 
Government,  and  the  Contractor  shall  pay  to 
Lhe  Government  an  amount  equal  to  the 
replacement  value,  less  rental  computed  in 
accordance  with  paragraph  (b)  of  this  clause. 
b<'^inning  at  the  expiration  of  the  loan  period 
specified  in  paragraph  fb)  of  this  clause,  and 
continuing  to  the  date  on  which  the  cylinder 
was  delivered  to  the  Contractor. 


(End  of  clause) 

(FR  Doc  94-4399  Filed  3-9-94;  8:45  am) 
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48  CFR  Part  52 

(FAC  90-20:  FAR  Case  93-305;  Item  XIX] 

Federal  Acquisition  Regulation:  Smalt 
Business  Innovation  Research  Rights 
in  Data 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  an  interim  rule  that  amends 
the  Federal  Acquisition  Regulation 
(FAR)  under  the  clause  Rights  in  Data — 
Small  Business  Innovation  Research 
Program,  to  Increase  the  small  business 
concern's  data  rights  retention  period 
from  2  to  4  years.  This  amendment 
implements  Section  15(f)  of  the  revised 
Small  Business  Innovation  Research 
(SBIR)  Program  Policy  Directive, 
published  by  the  Small  Business 
Administration  (SBA)  in  the  Federal 
Register  at  58  FR  6144.  January  26. 
1993. 

DATES:  Effective  Date:  March  10.  1994. 
Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before  May 
9,  1994  to  be  considered  in  the 
formulation  of  a  final  rule.  , 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  N\V.. 
room  4035.  Attn:  Ms.  Beverly  Fayson. 
Washington.  DC  20405. 

Please  cite  FAC  90-20.  FAR  case  93- 
305  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  tNFORMATlON  CONTACT:  Mr. 
Jaclc  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035.  GS  Building, 
Washington.  DC  20405  (202)  501^755. 
Please  cite  FAC  90-20.  FAR  case  93- 
305. 

SUPP1.EMENTARY  INFORMATtON: 

A.  Background 

This  rule  implements  subsection  15(f} 
of  the  revised  SBIR  Program  Policy 
Directive,  published  by  the  SBA  in  the 
Federal  Register  at  58  FR  6144.  January 
26.  1993.  Subsection  15(f)  Implements 
subsection  103(f)(4)  of  Public  Law  102- 


564.  Small  Business  Research  and 
Development  Enhancement  Act  of  1992. 
which  increases  the  small  business 
concern's  data  rights  retention  period 
from  2  to  4  years. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
beneficial  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  it  is  expected  that  this  interim 
rule  will  benefit  small  businesses  as  it 
increases  the  small  business  concern's 
data  rights  retention  period  under  the 
SBIR  program  from  2  to  4  years.  As 
Initial  Regulatory  Flexibility  Analysis 
(IRf  A)  has.  therefore,  not  been 
prepared.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAR  Case  93-305).  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
nc'  jpply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.etseg. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD).  the  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  conmient.  This  action  is 
necessary  to  implement  subsection  15(f) 
of  the  revised  SBIR  Program  Policy 
Directive,  published  by  the  SBA  in  the 
Federal  Register  at  58  FR  6144.  January 
26,  1993.  and  subsection  103(f)(4)  of 
Public  Law  102-564.  Small  Business 
Research  and  Development 
Enhancement  Act  of  1992.  Pursuant  to 
Public  Law  98-577  and  FAR  1.501, 
public  comments  received  in  response 
to  this  notice  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 
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Dated:  February  15,  1994. 
Albert  A.  Vicchiolla. 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  52  is  amended 
as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

§52.227-20    [Amended] 

2.  Section  52.227-20  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(MAR  1994)";  in  paragraph  (d)  of  the 
clause,  the  "SBIR  Rights  Notice"  is 
amended  in  the  title  by  revising  the  date 
to  read  "(MAR  1994)";  by  amending  in 
the  second  sentence  of  the  Notice  "2 
years"  to  read  "4  years";  and  by 
amending  in  the  third  sentence  of  the 
Notice  "2-year  period"  to  read  "4-year 
period". 

IFR  Doc  94-^400  Filed  3-9-94;  8:45  am) 
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48  CFR  Parts  1.  3,  5. 15, 16. 19,  31,  42, 
48,  52,  and  53 

[Federal  Acquisition  Circular  90-20;  Item 
XX] 

Federal  Acquisition  Regulation; 
Corrections  and  Technical 
Amendments 

AGENCIES:  Department  of  Ctefense  (DOD). 
G€neral  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule;  Technical 
corrections. 

SUMMARY:  Technical  corrections  are 
being  made  to  FAR  parts  1,3.5,  15,  16, 
19,  31,  42,  48,  52,  and  53  to  correct 
errors,  omissions,  inconsistencies, 
references,  and  terms. 
DATES:  Effective  Date:  March  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4041,  GS 
Building,  Washington,  DC  20405.  (202) 
501-4755.  Please  cite  FAC  90-20, 
Corrections  and  Technical 
Amendments. 

List  of  Subjects  in  48  CFR  Parts  1,  3,  5, 
15,  16,  19,  31,  42,  48,  52  and  53 

Government  procurement. 
Dated:  Feb.  15,  1994. 
Albert  A.  Vicchiolla, 

Director.  Office  of  Federal  Acquisition  Policy. 
Therefore,  48  CFR  parts  1,  3,  5,  15.  16. 
19,  31,  42,  48,  52,  and  53  are  amended 


as  set  forth  in  the  technical  corrections 
appearing  below: 

1.  The  authority  citation  for  48  CFR 
parts  1,  3.  5,  15. 16, 19,  31,  42,  48,  52. 
and  53  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C 
Chapter  137;  and  42  U.S.C  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.404    [hk>menclature  change] 

2.  Section  1.404(c)  is  amended  by 
revising  "Assistant  Administrator  for 
Procurement"  to  read  "Associate 
Administrator  for  Procurement". 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.104-9    [Corrected] 

3.  Section  3.104-9(c)(2)  is  amended  in 
item  1  of  the  certificate  entitled 
"Contracting  Officer  Certificate  of 
Procurement  Integrity"  by  adding  "I" 
after  "certificate,". 

PART  S— PUBLICIZING  CONTRACT 
ACTIONS 

5^7    [ftomenclature  change] 

4.  Section  5.207(b)  is  amended  in  the 
last  sentence  of  Item  4  of  "Format  Item 
and  Explanation/Description  of  Entry" 
by  removing  the  words  "National 
Bureau  of  Standards"  and  inserting 
"National  Institute  of  Standards  and 
Technology  (NIST)"  in  its  place. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.804-6 

[Corrected) 

5.  Section  15.804-6  is  corrected  in  the 
second  sentence  of  paragraph  1  of  Table 
15-2  by  revising  "7A"  to  read  "&.\". 

PART  16— TYPES  OF  CONTRACTS 

6.  Section  16.204  is  amended  bv 
revising  the  third  sentence  and  adding 
a  fourth  sentence  to  read  as  follows: 

16.204    Fixed-price  Incentive  contracts. 

*   *   *  See  16.403  for  more  complete 
descriptions,  application,  and 
limitations  for  these  contracts. 
Prescribed  clauses  are  found  at  16.405. 

PART  1»-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

7.  Section  19.102  is  amended  in  the 
table  consisting  of  industry  size 
standards  in  Major  Group  73,  bv 
revising  SIC  codes  7371  through  7379  to 
read  as  follows: 


19.102    Size  standards. 


Major  Group  73— Business 
Services 


7371  Comp«.rtef         Programming       Si45 

Servces. 

7372  Prepackaged  Software _  14.5 

7373  Computer    integrated    Sys-  14.5 

tems  Design. 

7374  Compuier    Processing    and         14.5 

Data      Preparation      aro 
Processing  Services. 

7375  Information   Retneval   Serv-  14.5 

ces. 

7376  Computer     Facilities     Man-  14.5 

agement  Services. 

7377  Computer  Rental  and  Leas-  14.5 

ing. 

7378  Computer  Maintenance  and         14.5 

Repair 

7379  Computer  Related  Services.         14.5 

NEC. 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.205-38    [Corrected] 

8.  Section  31.205-38  is  corrected  In 
paragraph  (c)(2)(iii)  by  revising 
"December  22"  to  read  "December  15". 


PART  42— CONTRACT 
ADMINISTRATION 

42.701    [Corrected] 

9.  Section  42.701  is  corrected  in  the 
definition  "business  unit"  by  revisin 
the  parenthetical  to  read  "(see  31.001 

PART  48— VALUE  ENGINEERING 


48,104-1     [Corrected] 

10.  Section  48.104-1  is  corrected  in 
paragraph  (a)(2)(i)  by  removing  the  word 
"new"  and  inserting  "net"  in  its  place. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

11.  Section  52.210-1  is  amended  by 
revising  the  heading  and  paragraph  (a) 
of  the  provision  to  read  as  follows: 

52.210-1    Availability  of  Specifications 
Listed  In  the  GSA  Index  of  Federal 
Specifications,  Standards  and  Commercial 
Item  Descriptions. 


(a)  A  single  copy  of  each  specification 
cited  in  this  solicitation  is  available 
without  charge  from  the  GSA  Federal 
Supply  Service  Bureau  Specifications 
Section  (3FBP-VV).  470  East  LEnfanf 
Plaza.  S\V.,  suite  8100.  Washington.  DC 
20407  (Tel.  202-755-0325  or  755-0326), 
or  from  any  of  the  General  Services 
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Adrr.inistration  Business  Service 
QiiUers  which  are  located  in  Boston. 
MA:  New  York.  NY;  Philadelphia,  PA; 
Atlanta,  CA;  Kansas  Citv.  MO;  and  Fort 
Worth.  TX.  Additional  copies  niay  be 
puniiased  from  the  GS.A  Specifications 
Se<;tion  in  Washington.  IXl 


52.201-2    (Amende<J] 

12.  Set:tion  52,210-2  is  amended  in 
the  last  paragraph  of  the  provision  by 
i^'moving  the  entries  "Telex  Number", 
"Western  Union  Number",  and 
"Telephone  Number"  and  inserting 
"Facsimile  No.  215-697-2978"  in  their 
phu.e. 

52-228-8    [Con-ectedl 

11   Se<.;tion  52.228-B  is  corrected  in 
the  introductory-  text  by  adding  an  "s" 
to  "solicitation",  and  at  the  end  of 
paragraph  (a)(2)  of  the  clause  by  revising 
the  parenthetR:al  to  read  "(28  U.S.C. 
2f)71-2B80)". 

14.  Section  52.232-25  is  corrected  m 
the  introductory  text  by  reinstating 
paragraph  [h],  (inadvertently  removed  at 


54  PR  1337.  March  31. 

follows: 


1989].  to  read  as 


52.232-25    Prompt  payn>ent 

***** 

(b)  As  prescribed  in  32.906(a)  and 
only  as  allowed  under  agency  policies 
and  procedures,  the  Contracting  Officer 
may  insert  in  paragraph  (b)  of  the  clause 
a  period  shorter  than  30  days  (but  not 
less  than  7  days)  for  making  contract 
financing  payments. 


52.246-21    [Corrected] 

15.  Section  52.246-21  is  corrected  in 
paragraph  (a)  of  the  clause  by  revising 
"paragraph  (j)"  to  read  "paragraph  (i)". 

PART  5:^-f  ORMS 

53.213  (Corrected) 

16.  Section  53.213  is  corrected  in  the 
section  heading  by  adding  an  "s"  to  the 
end  of  the  word  "purchase"  the  first 

time  it  is  used. 

53.214  [Amended] 

17.  Section  53.214  is  amended  at  the 
end  of  paragraphs  (a)  and  (c)  by  adding 


a  sentence  to  read  as  follows:  "Pending 
issuance  of  a  new  edition  of  the  form, 
the  reference  in  block  1  should  be 
amended  to  read  15  CFR  700." 

18.  Sectiun  53.222  is  amended  at  the 
end  of  paragraph  (e)  by  adding  a 
sentence  to  read  as  follows: 

53-222    Application  of  lalx>r  laws  to 
Government  acquisitions  (SF  s  99,  308, 
1093,  1413,  1444,  1445,  1446,  WH-347). 

*  •  •  *  * 

(e)  *  *  *  Pending  issuance  of  a  new 
edition  of  the  form,  the  "prest  ribed  by" 
reference  at  the  bottom  right  of  the  form 
is  revi.sed  to  read  "53.222(e)". 


Sutjpart  53.3 — Illustration  of  Forms 

19.  In  section  53.301-254,  Standard 
Form  254  is  revised;  In  section  53.301- 
255.  Standard  Fonn  255  is  revised;  and 
in  section  53.302-333  Optional  Form 
333  is  revised  to  read  as  follows: 
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Procurement  Integrity  Certification 
FOR  Procurement  Officials 


As  a  \,unduion  ot  serving  as  a  procurement  otiicial. 
I. ,  hereby  cetiify  mat 

(Insrrf  t'yped  or  pnmni  rkime/ 

[  am  familiar  with  the  provisions  of  subsections  27(b),  (c),  ar.d  (e)  uf 
the  Office  of  Federal  Procurement  Policy  Act  (41  USC  423)  as 
amended  by  section  814  of  Public  Law  101-189.  1  further  cerufy  that  I 
will  not  engage  in  any  conduct  prohibited  by  such  subsections  and  w.il 
report  immediately  to  the  contracting  officer  any  information 
concerning  a  violation  or  possible  violation  of  subsecuon  27(a),  (b), 
(d),  or  (0  of  the  Act  and  applicable  implementing  regulations  A 
written  explanation  of  subsections  27(a)  through  (0  has  been  made 
available  to  me.  I  understand  that,  should  I  leave  the  Government 
during  the  conduct  of  a  procurement  for  which  I  have  served  as  a 
procurement  official.  I  have  a  continuing  obligation  under  secuon  27 
not  to  disclose  proprietary  or  source  selection  information  relating  to 
that  procurement  and  a  requirement  to  so  certify. 


SIGNATL'RE  OF  PROCUPX-MENT  OFRCLM. 

[.ATI 

DEPAKTMEKT  OR  AGENCY 

orn'.T  TT:„£nf)vT  ni-mber 

Tbls  Cocn  ia   autJiorlrad  for  u«« 
and  Local   rsproduct  ixss 


Optiocal    Pora    333       {:C;9ii 
l>T«»cril>Kl   by    GS*    -    FXR    *e    CTT    S3     :C3itl 
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Name  of  Procuremejtt  Official 


Social  Security  Number 


Prtvacy  Act  Noticb  to   Employees  and  Officials 

In  accordance  with  the   Privacy  Act  of   1974,    as  amended 
(5   U.S.C.    552a),    the   following  notice   is  provided: 

AlTTHORITi'    FCR    COLLECTION    OF    INFORMATION:     41    U.S.C.     423    and 

Executive  Order  9397. 

Your  signature  on  the  Optional  Form  333,  Procurement 
Integrity  Certification  for  Procurement  Officials,  and 
disclosure  of  your  Social  Security  Number  on  this  page 
are  voluntary,  but  possible  effects  upon  you  if  the 
certification  is  not  signed  and  the  Social  Security 
N'Ui'nber  is  net  provided  include  the  following: 

Disqualification  from  particular  work  or  duty 
assigriments,  or  from  the  position  for  which  you  have 
applied  or  which  you  currently  hold,  or  other 
appropriate  action,  or  administrative  delay  in 

processing  ycur  certification. 

Princifal  purpose  for  collection  of  this  inforkation: 

To  obtain  and  maintain  a  conpleted  certification 
from  any  person  designated  as  a  'Procurement  official" 
as  defined  by  41  U.S.C.  423  and  applicable  procurement 

regulations . 

ROUTITE  USES  WHICH  MAY  BE  MADE  OP  THE  COLLECTED  INFORMATION: 

Transfers  to  Federal,  state,  local,  or  foreign 
agencies  when  relevant  to  civil,  criminal, 
adr.inistrative,  or  regulatory  investigations  or 
proceedings,  including  transfer  to  the  Office  of 
Government  Ethics  in  connection  with  its  program 
c^/ersight  responsibilities,  or  pursuant  to  a  request  by 
any  appropriate  Federal  agency  in  connection  with 
hiring,  retention,  or  grievance  of  an  employee  or 
applicant,  the  issuance  of  a  security  clearance,  the 
award  or  administration  of  a  contract,  the  issuance  of  e 
license,  grant,  or  other  benefit,  to  committees  of  the 
Congress,  or  any  other  use  specified  by  the  Office  of 
Personnel  Manageir-.ent  (0PM)  in  the  system  of  records 
entitled  'OPM/GCyT-l,  General  Personnel  Records,"  as 
published  in  the  Federal  Register  periodically  by  OPM. 


OPTIONAL  FORM  (rrs .  ivwt  333  BACK 


[FR  Ckx  94-4401  Filfd  3-*-94.  845  am] 
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Space  Administration 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

List  of  Approved  0MB  Clearance 
Requests  With  Extended  Expiration 
Dates 

AGENCIES:  Departinent  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Notice  of  approved  information 
collection  requests  and  oirrent 
expiration  dates. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U^.C 
3501).  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
obtained  Office  of  Management  and 
Budget  (0MB)  clearance  of  information 
collection  requirements  contained  in  the 
FAR.  In  heu  of  reissuing  Standard  and 
Optional  Forms  to  reflect  extended 
OMB  approval  dates,  and  to  redxice 
costs  of  reprinting  forms,  we  are 
publishing  this  document  to  give  notice 
of  all  information  collection  requests 
and  their  current  expiration  dates.  PAR 
users  should  make  appropriate  pen-and- 


ink  changes  on  any  listed  forms 
containing  expiration  dates  that  differ 
from  the  dates  pubhshed  in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  PoUcy,  FAR  Secretariat, 
General  Services  Administration,  (202) 
501-4755. 

OBTAINING  COPIES:  Interested  parties  may 
obtain  copies  of  this  doctmient  or  OMB 
application  packages  from  the  General 
Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  the  OMB  control 
number  and  associated  FAR  case 
number  in  all  requests  for  OMB 
clearance  packages. 


Table  of  Standard  Forms  ano  OMB  Expiration  Dates 


StarxJard  torn 


Eddion 


OMecontrot 
number 


ExptratKXi  dele 


1.  SF-24 

2.  SF-25 

3.  SF-25A  .„_.. 
4  SF-268  ._.... 

6.  SF-28 

6  SF-34 

7.  SF-35  _.. 

aSF-119  

ft.  SP-129  ...... 

10.  Sf-254  

IVSF-256  

12.  SF-273  

13.  SF-274  

14.  SF-275 

15.  SF-2W  „ 

16.  SF-295  ._.... 

17.  SF-1403  — 

18  SF-1404  _._ 

19  SF-1405  

20.  SF-1406  

21.SF-1407  

22.  SF-1408 

23  SF-1411  „.. 
24.  SF-M12  

25  SF-1412A  .„ 

26  SF-V413  ._. 

27  SF-Mie  _. 
28-  SF-1417  .„.. 

29  SF-1423  

3a  SF-1424  

31.  SF-142e  ._.. 
32  SF-1427  _ 

33.  SF-1428  

34.  SF-1429  _. 

35.  SF-1430 

36.  SF-1431  

37  SF-U32 

38.  SF-i.t33  

39.  SF-1434  „... 

40.  SF- 1435  

41.  SF-1436  ..._ 

42.  SF-1437  „... 

43.  SF-1438  

44.  SF-1439  _... 

45.  SF-1440  

46  SF-U43  

47  SF-1444  

48  SF-1445  ..._ 

49  SF-1446  


Rev.  1/90  .. 
Rev.  1/90  .. 
R«v.  1;«)  .. 
Rev.  1(V83 
Rev.  1^0  .. 
Rev.  1/90  .. 
Rev.  1/90  .. 
Rev.  1^  .. 
Rev.  8«0  .. 
Rev.  11/92 
Rev.  11/82 
Rev.  8/90  .. 
Rev.  8«0  .. 
Rev.  8/90  .. 
Rev.  1/90  .. 
Rev.  1/90  .. 
Rev.  9[«8  .. 
Rev.  9/88  .. 
Rev  g/'Se  .. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 

Rev^ 
Rev. 

Rev. 
Rev 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 


. a«0 . 

9/88  _ 

7/87  

4«3  

4«3  ...._ 
e«9  ...._. 

1/90  

.  a«o 

t2«8  

7/89  

7/89  „ 

7/89  ...... 

7/89  ...... 

7/89 

7/88 

7/89 

7/89  

7/89  ...... 

7/89  

7/89  _ 

7/89  ...... 

7/89  ...._. 

7/89  ....„ 

7/89  ...... 

7/89  _ 

iom2  ..... 
10/87  ..._ 
10/87  ..„ 
10«7  


9000-0045 
9000-0045 
9000-0045 
9000-0046 
9000-0001 
9000-0045 
9000-0045 
9000-0003 
9000-0002 
9000-0004 
9000-0005 
9000-0045 
9000-0045 
9000-0045 
9000-0006 
9000-0007 
9000-0011 
9000-0011 
9000-0011 
9000-0011 
9000-0011 
9000-0011 
9000-0013 
9000-0013 
9000-0013 
9000-0014 
9000-0045 
9000-OC37 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0015 
9000-0012 
9000-0012 
9000-0012 
9000-0012 
9000-0012 
9000-0012 
9000-0010 
9000-0089 
9000-0089 
9000-0089 


9/30/95 
9/30/95 
9,'3a-95 
9/30/95 
1001/95 

9/30/95 

9/30.95 

10/31.'94 

3^31/96 

3/31/-96 

9/30/95 

9/30'95 

9/30/'95 

9/30/S5 

9/30 '95 

10/31/94 

10-"31,'94 

10/31. '94 

10/31/94 

10/31/94 

10/31 /'34 

3/31/96 

3(31/96 

3/31, -95 

3/31. '95 

gm.'ss 

1/31/96 
4/3a'95 
4/30/95 
4/30/95 
4/30«5 
4/30/95 
4/30/95 
4/30/95 
4/3Q«5 
4/30/95 
4/30/95 
4A30/95 
5/31/95 
5/31/95 
5/31/95 
5/31/95 
5/31/95 
5/31/95 
8/31/96 
2/28/96 
2/2a«6 
2/28/96 
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Dated:  February  22,  1994 
Albert  A.  Vicchiolla, 

Director.  Office  of  Federal  Acquisition  Policy, 

General  Sen'ices  Administration. 

|FR  Doc  94-4380  Filed  3-9-94;  8:45  am) 

BILUNQ  CODE  6820-J4-M 


Thursday 
March  10,  1994 


I 


Part  IV 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 


Indian  Gaming;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  addendum 

to  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Pari-Mutuel 
Racing  Addendum  to  the  Gaming 
Compact  Between  the  Three  Affiliated 
Tribes  and  the  State  of  North  Dakota, 
which  was  executed  on  April  14,  1993, 


DATES:  This  action  is  effective  March  10, 
1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  March  1, 1994. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 

[FR  Doc.  94-5465  Filed  3-9-94,  8:45  ani) 
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Part  V 


Department  of  the 
Interior 

Bureau  of  Indian  Affairs 


White  Mountain  Apache  Indian 
Reservation,  AZ;  Environmental  Impact 
Statement;  Notice 


11416 


Federal  Register  /  Vol.  59,  No.  47  /  Thursday.  March  10,  1994  /  Notices 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

White  Mountain  Apache  Indian 
Reservation,  AZ;  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  The  Bureau  of  Indian  .affairs 
(BIA)  is  issuing  this  notice  to  advise  the 
public  that  it  intends  to  gather 
information  necessar>'  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  the  construction  of 
a  proposed  water  development  project 
on  the  White  Mountain  Apache  Indian 
Reservation  in  Navajo  County  located  in 
east  central  Arizona.  The  BIA  originally 
published  a  Notice  of  Intent  in  the 
November  30,  1987,  Federal  Register 
and  held  public  scoping  meetings  on 
December  15,  1987.  in  Whiteriver, 
Arizona  and  December  16,  1987,  in 
Phoenix,  Arizona.  The  National 
Environmental  Pohcy  Act  (NEPA) 
compliance  process  has  been  held  in 
abeyance  since  that  time  to  allow  for 
additional  planning  and  information 
path'-jnng.  It  is  now  determined  that  it 
IS  appropriate  to  resume  that  process. 

Tnis  notice  is  being  furnished  as 
required  by  the  NEPA  regulations  (40 
CFR  1501.7)  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  the  issues  to  be 
addressed  in  the  EIS.  Comments  and 
participation  in  this  scooping  process 
are  sohcited. 


DATES:  Written  comments  should  be 
received  by  March  30, 1994.  Scoping 
meetings  to  identify  issues  and 
alternatives  to  be  evaluated  in  the  EIS 
will  be  held  on  March  30.  1994,  at  the 
White  Mountain  Apache  Tribal 
Headquarters,  Hw^  73,  Whiteriver, 
Arizona  at  7  p.m.  The  second  scoping 
meeting  is  scheduled  for  March  31, 
1994,  at  the  Holiday  Inn  Crown  Plaza, 
Adams  and  Central  Avenue 
(downtown).  Phoenix,  Arizona  at  7  p.m. 
Oral  and  written  comments  along  with 
participation  by  the  public  in  the 
scoping  process  is  encouraged  and 
should  be  directed  to  the  addresses 
provided  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Walter  Mills,  Phoenix 
Area  Director,  Bureau  of  Indian  Affairs, 
P.O.  Box  10,  Phoenix,  Arizona  85001 
and/or  Mr.  Ben  Nuvamsa, 
Superintendent,  Bureau  of  Indian 
Affairs,  Fort  Apache  Agency,  P.O.  Box 
560,  Whiteriver,  Arizona  85941. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  L.  Heuslein,  Environmental 
Protection  Officer,  Bureau  of  Indian 
Affairs,  Phoenix  Area  Office, 
Environmental  Quality  Services,  P.O. 
Box  10,  Phoenix,  Arizona  85001, 
Telephone  (602)  379-6750  or  Mr. 
Dennis  Jones.  Land  Operations  Officier, 
BIA  Fort  Apache  Agency,  P.O.  Box  560, 
Whiteriver.  Arizona  85941.  Telephone 
(602) 338-5378. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Indian  Affairs  in  cooperation 
with  the  White  Mountain  Apache  Tribe 
will  prepare  an  Envirormiental  Impact 
Statement  on  a  proposed  water 


development  project  located  on  the  Fort 
Apache  Indian  Reservation  in  Arizona. 
The  proposed  action  involves  the 
construction  and  operation  of  the 
proposed  Miner  Flat  Dam  Project  and 
associated  facihties  on  the  White  River 
in  the  Salt  River  Drainage  system. 
Alternative  structures  and  locations  will 
be  analyzed.  The  need  for  the  proposed 
project  is  to  expand  an  irrigation  system 
for  agriculture  development, 
recreational  benefits  and  hydropower 
production  for  residential,  community, 
and  industrial  purposes  on  the 
reservation. 

Significant  issues  to  be  addressed 
dunng  the  scoping  process  include: 
Biotic  (threatened  and  endangered 
species);  archeological.  cultural  and 
historical  sites;  socioeconomic 
conditions;  visual  and  land  use; 
resource  use  patterns;  air  and  water 
quality.  Potential  environmental 
impacts  that  may  result  from  the 
proposal  are:  Cultural,  biological  and 
water  resources. 

This  notice  is  published  pursuant  to 
§1501.7  of  the  Council  of 
Environm.ental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4371  et.  seq  )  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6). 

Dated:  March  3,  1994. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 

[PR  Doc.  94-5484  Filed  3-9-94:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3710;  FR-3636-N-01] 

Public  Housing  Drug  Elimination; 
Technical  Assistance  Program;  Notice 
of  Funding  Availability  for  FY  1994 

agency:  Office  of  the  Assistant 
Secretar\'  for  Public  and  Indian 
Housing'.  HUD. 
ACTION:  Public  Housing  Drug 
Elimination  Technical  Assistance 
Program  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1994. 

SUMMARY:  This  NOFA  announces  the  FY 
l'(94  availability  of  Si. 255. 175  to  fund 
qualified  applicants  selected  under  the 
FY  1993  NOFA  and  to  invite  additional 
applicants.  The  purpose  of  this  program 
is  to  provide  short-term  technical 
assistance  to  public  housing  agencies 
(PHAs).  Indian  housing  authorities 
(iIL-\s).  resident  management 
corporations  (RMCs).  and  incorporated 
resident  councils  (RCs)  that  are 
combating  abuse  of  controlled 
substances  in  public  and  Indian  housing 
communities.  These  funds  reimburse 
consultants  who  provide  expert  advice 
and  work  with  housing  authorities  or 
resident  councils  to  assist  them  in 
gaining  skills  and  training  to  eliminate 
drug  abuse  and  related  problems  from 
public  housing  communities.  In  the 
body  of  this  document  is  information 
concerning  the  purpose  of  the  NOFA. 
applicant  eligibility,  selection  criteria, 
eligible  and  ineligible  activities, 
application  processing,  consultant 
eligibility,  and  consultant  application 
processing 

DATES:  This  NOF,\  is  effective  upon 
publication.  Technical  assistance 
applications  and  consultant  application 
kits  may  be  immediately  submitted  to 
the  address  specifieti  in  the  Application 
Kit.  There  is  no  application  submission 
deadline  for  short-term  technical 
assistance  funds  available  under  this 
NOFA,  Technical  assistance 
applications  will  be  reviewed  on  a 
continuing  basis,  until  funds  available 
under  this  NOFA  are  expended. 
ADDRESSES:  (a)  An  application  kit  may 
be  obtained  from  the  local  HUD  Field 
Office  with  jurisdiction  or  by  calling 
HUD's  Drug  Information  and  Strategy 
Clearinghouse  on  1-800-578-3472.  the 
application  kit  contains  information  on 
all  CKhibits  and  requirements  of  this 
NOFA. 

(b)  An  applicant  must  submit  the 
application  to  the  address  specified  in 
the  application  kit 


(c)  In  addition,  applicants  must 
simultaneously  forward  a  copy  of  these 
documents  to  the  HUD  Field  Office  or 
Office  of  Native  American  Programs 
(ONAP)  with  jurisdiction  over  the 
relevant  housing  authority.  The  HUD 
Field  Office  copy  must  be  addressed  to 
Director,  Public  Housing  Division,  or 
Administrator,  Office  of  Native 
American  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Cocke,  Drug  Free 
Neighborhoods  Division  (DFND), 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
room  4116.  Washington,  DC  20410, 
telephone  (202)  708-1197.  A 
telecommunications  de\ace  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520), 
and  assigned  OMB  control  number 
2577-0133. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

Funds  for  both  training  and  this 
technical  assistance  (TA)  program  have 
been  appropriated  by  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1994, 
(approved  October  28,  1993,  Pub.  L. 
103-124).  (94  App.  Act). 

The  TA  program  is  intended  to 
provide  immediate,  short-term  (90  days 
for  completion)  training, 
recommendations  and  assistance  to 
assess  needs,  train  staff  and  residents, 
identify  and  design  appropriate  anti- 
drug strategies,  and  generally  prepare 
and  educate  public  housing  and 
resident  organization  staff  and  residents 
to  address  problems  related  to  the  abuse 
of  controlled  substances  in  public 
housing  communities.  Housing 
authorities  and  eligible  resident 
organizations  with  or  without  a  drug 
elimination  grant  in  their  communities 
are  encouraged  to  use  this  resource. 
Technical  assistance  is  not  intended  for 
program  implementation  or  the 
financial  support  of  existing  programs. 

(b)  Allocation  Amounts 

A  total  of  $1,000,000  in  FY  1994 
funds  is  being  made  available  under  this 
NOFA.  In  addition.  S255.175  in  FY  1993 
recoveries  is  available  under  this  NOFA, 


for  a  combined  total  of  $1,255,175.  Of 
this  amount,  approximately  $340,000 
will  be  use  for  appficants  who  received 
sufficient  points  for  funding  under  the 
FY  1993  NOFA  after  FY  1993  fimds 
were  exhausted.  The  remaining  amount, 
approximately  $660,000,  is  available  for 
new  applications  for  short-term 
technical  assistance  of  up  to  $10,000  per 
request. 

(c)  Eligibility 

The  following  is  a  listing  of  eligible 
applicants,  eligible  consultants,  eligible 
activities,  ineligible  activities,  and 
general  program  requirements  under 
this  NOFA. 

(1)  Eligible  Applicants 

(i)  Public  housing  agencies  (PHAs). 
Indian  housing  authorities  (IHAs). 
incorporated  resident  councils  (RCs), 
resident  organizations  (ROs)  in  the  case 
of  IHAs,  and  resident  management 
corporations  (RMCs)  are  eligible  to 
receive  short-term  technical  assistance 
services  under  this  NOFA. 

(ii)  An  eligible  RC  or  RO  must  be  an 
incorporated  nonprofit  organization  or 
association  that  meets  each  of  the 
following  requirements; 

(A)  It  must  be  representative  of  the 
residents  it  purports  to  represent. 

(B)  It  may  represent  residents  in  more 
than  one  development  or  in  all  of  the 
developments  of  a  PHA  or  IHA,  but  it 
must  fairly  represent  residents  from 
each  development  that  it  represents. 

(C)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years). 

(D)  It  must  have  a  democratically 
elected  governing  board.  The  voting 
membership  of  the  board  must  consist 
of  residents  of  the  development  or 
developments  that  the  resident 
organization  or  resident  council 
represent. 

(iii)  An  eligible  RMC  must  be  an 
entity  that  proposes  to  enter  into,  or  that 
enters  into,  a  management  contract  with 
a  PH.'K  under  24  CFR  part  964.  or  a 
management  contract  with  an  IHA.  An 
RMC  must  have  each  of  the  following 
characteristics; 

(A)  It  must  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  tribe  in  which  it  is 
located. 

(B)  It  may  be  established  by  more  than 
one  resident  organization  or  resident 
council,  so  long  as  each  such 
organization  or  council; 

(1)  .Approves  the  establishment  of  the 
corporation;  and 

(2)  Has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(C)  It  must  have  an  elected  Board  of 
Directors. 
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(D)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives  of 
each  resident  organization  or  resident 
council  involved  in  establishing  the 
corporation. 

(E)  Its  voting  members  must  be 
residents  of  the  development  or 
developments  it  manages. 

(F)  It  must  be  approved  by  the 
resident  council.  If  there  is  no  council, 
a  majority  of  Lhe  households  of  the 
development  must  approve  the 
establishment  of  such  an  organization  to 
determine  the  feasibility  of  establishing 
a  corporation  to  manage  the 
development. 

(G)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council,  so  long  as  the 
corporation  meets  the  requirements  of 
24  CFR  part  964  for  a  resident  council. 
(In  the  case  of  a  resident  management 
corporation  for  an  Indian  Housing 
Authority,  it  may  serve  as  both  the  RMC 
and  the  RO.  so  long  as  the  corporation 
meets  the  requirements  of  this  NOFA  for 
a  resident  organization.) 

(iv)  Applicants  are  eUgible  to  apply  to 
receive  technical  assistance  if  they  are 
already  receiving  technical  assistance 
under  this  program,  as  long  as  the 
request  creates  no  scheduling  conflict 
with  other  TA  requests  from  the  same 
applicant. 

fv)  Applicants  are  eligible  to  apply  to 
receive  technical  assistance  whether  or 
not  they  are  aheady  receiving  drug 
elimination  funds  under  the  PubUc 
Housing  Drug  Elimination  Program. 

(vi)  In  circumstances  determined  by 
HUD  to  be  drug-related  and  to  require 
immediate  attention,  eligible  parties 
may  receive  technical  assistance 
initiated  and  approved  by  HUD.  These 
circumstances  may  include,  for 
example,  pervasive  violence,  disputes 
among  tenants,  and  disputes  between 
tenants  and  management.  HUD  will  use 
the  procedures  of  this  NOFA  to  select  a 
consultant  in  these  cases. 

(2)  Eligible  Consultants 

Consultants  who  want  to  provide 
short-term  technical  assistance  services 
under  this  NOFA  must  be  listed  in  the 
Consultant  Database  approved  by  HUD's 
Drug  Free  Neighborhoods  Division 
(DFND).  To  be  included  in  that 
database,  consultants  must  complete,  in 
accordance  with  the  requirements  of 
section  I.(c)(2)(ii),  below,  of  this  NOFA, 
a  consultant  application  packet 
available  from  the  Drug  Information  and 
Strategy  Clearinghouse  at  1-800-578- 
3472  and  submit  the  packet  to  the 
address  specified  in  the  application  kit. 
(This  is  a  toll-free  number.) 

(i)  Consultant  eligibility.  HUD  is 
seeking  individuals  or  entities  who  have 


experience  working  with  public  or 
Indian  housing,  or  other  low-income 
populations  to  provide  short-term 
technical  assistance  under  this  NOFA. 
Consultants  who  have  previously  been 
deemed  eUgible  and  are  part  of  the  TA 
Consultant  Database  need  not  reapply. 
To  quahfy  as  eligible  consultants, 
individuals  or  entities  should  have 
experience  in  one  or  more  of  the 
following  general  areas: 

(A)  PHA/IHA-related  experience: 
Agency  organization  and  management; 
facility  operations;  program 
development;  experience  working  with 
residents  and  community  organizations. 

(B)  Drug-related  experience: 
Prevention/intervention  programs; 
enforcement  strategies;  alternative 
programs. 

(C)  HUD  especially  encourages  PHAs, 
IHAs,  PHA/IHA  employees,  RMCs. 
incorporated  resident  councils  and 
resident  organizations,  and  public  and 
Indian  housing  residents,  with 
experience  in  the  above  areas,  to  submit 
a  consultant  appHcation  for  eligibility 
under  this  NOFA.  Eligible  consultants 
will  be  entered  into  the  Consultant 
Database  for  possible  recommendation 
to  Technical  Assistance  applicants. 

(ii)  Applying  to  be  a  consultant. 
Individuals  or  entities  interested  in 
being  listed  in  the  TA  Consultant 
Database  should  prepare  their 
applications  and  send  them  to  the 
address  specified  in  the  application  kit. 
Before  they  can  be  entered  into  the 
Consultant  Database,  consultants  must 
submit  an  application  that  includes  the 
following  information: 

(A)  The  Consultant  Resource 
Inventory  Questionnaire,  including 
three  references; 

(B)  A  resume; 

(C)  A  narrative  statement  regarding 
the  consultant's  experience  in  the 
specific  skills  identified  on  the  Resource 
Inventory  Questionnaire,  and  outlining 
the  consultant's  overall  approach; 

(D)  Evidence  submittea  by  the 
consultant  to  HUD  that  documents  the 
standard  daily  fee  previously  paid  to  the 
consultant  for  technical  assistance 
services  similar  to  those  requested 
under  this  NOFA.  This  evidence  can 
include  an  accountant's  statement,  \V-2 
Wage  Statements,  or  invoices,  and 
should  be  supplemented  with  a 
statement  or  other  evidence  of  days 
worked  in  the  course  of  the  particular 
project  (for  an  invoice)  or  for  a  tax  year 
in  the  case  of  a  W-2  Statement. 

(iii)  Consultant  payment.  HIT)  will 
determine  a  specific  fee  to  pay  a 
consultant  under  this  NOFA,  subject  to 
a  maximum  cap  of  the  daily  equivalent 
of  the  maximum  rate  paid  for  ES-IV  of 
the  ELxecutive  Schedule  for  Federal 


White-Collar  Workers,  based  upon  the 
e\  idence  submitted  in  section 
I.(c)(2)(D),  above,  of  this  NOFA. 

(iv)  Conflicts  of  interest.  In  addition  to 
the  conflict  of  interest  requirements  in 
24  CFR  part  85: 

(A)  No  person  who  is  an  employee, 
agent,  officer,  or  appointed  official  of 
the  applicant  may  be  funded  as  a 
consuhant  to  the  applicant  by  this  Drug 
Elimination  Technical  Assistance 
program. 

(B)  Consultants  who  wish  to  provide 
Drug  Elimination  Technical  Assistance 
services  through  this  program  may  not 
have  any  involvement  in  the 
preparation  or  submission  of  the  TA 
proposal  which  requests  their  serv  ices. 
Any  involvement  of  the  consultant  will 
be  considered  a  conflict  of  interest, 
which  makes  the  consultant  ineligible 
for  providing  consulting  services  to  the 
applicant,  and  could  disqualify  the 
consultant  from  future  consideration. 

(3)  Eligible  Activities 

To  assist  the  eUgible  apphcants 
identified  in  section  I. (c)(1),  above,  of 
this  NOFA,  in  responding  immediately 
to  drug-related  problems  in  public  and 
Indian  housing  developments,  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  has  supplemented 
the  Public  Housing  Drug  Elimination 
Program  (PHDEP)  and  Youth  Sports 
Program  (YSP)  with  funds  for  short-term 
technical  assistance  (T.A).  Short-term 
technical  assistance  means  that 
consultants  shall  only  be  reimbursed  for 
a  maximum  of  30  days  of  work,  which 
must  be  completed  in  less  than  90  days 
from  the  date  of  the  approved  statement 
of  work.  The  TA  program  is  intended  to 
provide  short-term,  immediate 
assistance  to  PHAs,  IHAs,  RMCs,  RCs 
and  ROs  developing  and/or 
implementing  their  drug  elimination 
strategies.  The  program  will  fund  the 
use  of  consultants  who  can  provide  the 
necessary  consultation  and/or  training 
for  the  types  of  activities  outlined 
below,  or  to  fund  the  use  of  consultants 
who  will  assist  the  applicant  in 
undertaking  a  task  such  as  program 
planning  and  development  for  future 
drug  eUmination  strategies,  or 
conducting  a  needs  assessment  or 
survey.  To  assist  housing  authorities 
and  resident  councils,  the  TA  program 
funds  efforts  in: 

(i)  Assessing  drug  problems  in  public 
or  Indian  housing  development(s)  and 
surrounding  community(ies); 

(ii)  Designing  and  identifying 
appropriate  anti-drug-related  practices 
and  programs  in  the  following  areas: 

(A)  Law  enforcement  strategies, 
including  resident  security  patrols; 

(B)  Management  techniques; 
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(C)  Youth  initiatives; 

(D)  Family  management/parenting; 

(E)  Resident  inten-ention  and 
assistance  programs; 

(F)  Community  organization  and 
leadership  development;  and 

(G)  Other  areas  that  meet  the  drug 
elimination  purposes  of  this  NOFA.  as 
determined  by  HUD. 

(iii)  Training  for  housing  authority 
staff  and  residents  in  anti-drug 
practices,  programs  and  management; 

(iv)  Improving  overall  agency 
management,  operations  and 
programming  so  that  the  applicant  can 
more  effectively  respond  to  drug 
problems  in  the  targeted  public  housing 
development(s). 

(4)  Ineligible  Activities 

(i)  Funding  is  not  permitted  for  any 
tvpe  of  monetary  compensation  for 
residents  unless  they  are  listed  in  the 
T.-\  Consultant  Database  and  are 
working  as  consultants. 

(ii)  Funding  is  not  permitted  for  any 
activity  that  is  funded  under  any  other 
HUD  program. 

(lii)  Funding  is  not  permitted  for 
salary  or  fees  to  staff  of  the  applicant,  or 
former  staff  of  the  applicant  v%-ithin  a 
year  of  his  or  her  leaving  the  housing 
authority  or  resident  organization. 

(iv)  Funding  is  not  permitted  for 
undenvriting  conferences. 

(v)  Funding  is  not  permitted  for 
conference  speakers  unless  the  speaker 
will  also  be  providing  additional  TA  as 
outlined  in  the  eligible  activities  in 
sections  (c)(3)(i-ii)  of  this  NOFA. 

(vi)  Funding  is  not  permitted  for 
program  implementation,  proposal 
v\Titing,  the  purchase  of  hardware  or 
equipment,  or  any  acti%ities  deemed 
ineligible  in  the  Drug  Elimination 
Program,  excluding  consultant's  fees. 

(5)  General  Program  Requirements 

(i)  Applications  for  short-term 
technical  assistance  may  be  funded  up 
to  SI 0,000  per  request,  with  HUD 
providing  payment  directly  to  the 
authorized  consultant  for  the 
consultant's  fee,  travel,  room  and  board, 
and  other  approved  costs. 

(ii)  .Applicants  that  have  not 
previously  received  technical  assistance 
under  this  program  may  submit  only 
one  application  initially.  After  the 
applicant's  initial  technical  assistance 
report  has  been  received  and  reviewed 
by  HUD  or  the  contractor  administering 
the  program,  as  appropriate,  the 
applicant  may  submit  multiple 
applications. 

Id)  Selection  Criteria/Ranking  Factors 

.An  application  must  include  the 
minimum  required  elements  listed  at 


section  rn.{a)  of  this  NOFA,  and  cannot 
request  assistance  for  ineligible 
activities  as  listed  in  I.(c)(4)(iv),  and  will 
be  scored  according  to  the  criteria 
outlined  below: 

(1)  The  extent  to  which  the  applicant 
needs  short-term  technical  assistance. 
This  will  be  measured  by  the  applicant's 
discussion  of  the  problems  that 
triggered  the  request  for  assistance 
under  this  NOFA.  (Maximum  points: 
10) 

(2)  The  extent  to  which  the  applicant 
clearly  describes  the  kind  of  technical 
assistance  and  skills  needed  to  address 
the  problems,  and  how  well  the 
technical  assistance  requested  will 
address  the  problems.  (Maximum 
points:  10) 

(3)  The  likelihood  that  the  requested 
technical  assistance  will  assist  the 
applicant's  current  drug  elimination 
strategy,  as  described  in  the  application; 
or,  if  the  apphcant  does  not  currently 
have  a  strategy,  the  extent  to  which  the 
technical  assistance  will  help  them 
develop  a  drug  elimination  strategy. 
(Maximum  points;  10) 

(e)  Application  Review,  Awards,  and 
Payment 

(1)  Application  Review 

Applications  will  be  reviewed  as  they 
are  received,  and  will  be  time-  and  date- 
stamped  to  determine  their  order  of 
receipt.  An  application  must  include 
both  the  descriptive  letter  (or  form 
provided  in  the  application  kit)  and 
certification  statement  (or  form 
provided  in  the  application  kit)  to  be 
eligible  for  funding.  All  applications 
that  qualify  on  the  basis  of  the 
minimum  required  elements  will  be 
scored  on  the  basis  of  the  selection 
criteria  in  section  I.(d)  of  this  NOFA. 
Applications  that  receive  a  total  of  15  or 
more  points,  with  no  less  than  3  points 
in  any  of  the  three  selection  criteria  in 
section  I.(d)  of  this  NOFA  will  be 
eligible  for  funding.  Eligible 
applications  wall  be  funded  in  the  order 
in  which  negotiations  for  a  statement  of 
work  are  completed  between  the 
consultant  and  the  program 
administrator  until  all  funds  are 
expended.  The  basis  for  each  funding 
decision  under  this  section  will  be 
documented. 

(2)  Application  Awards 

(i)  If  the  application  includes  the 
descriptive  letter  (or  forms)  requesting 
eligible  activities,  the  certification 
statement  (or  form),  and  at  least  15 
points  as  described  in  section  I. (e)(1)  of 
this  NOFA,  it  is  eligible  for  funding.  If 
sufficient  funds  are  available  to  fund  the 
technical  assistance  request,  staff  will 


confer  with  the  applicant  to  confirm  the 
work  requirements.  The  TA  Consultant 
Database  will  be  searched  to  choose  at 
least  three  consultants  who  (1)  have  a 
principal  place  of  business  or  residence 
located  within  a  reasonable  distance 
from  the  applicant,  as  determined  by 
HUD  or  its  agent,  or  (2)  appear  to  have 
the  requisite  knowledge  and  skills  to 
assist  the  appUcant  in  addressing  its 
needs.  The  applicant's  preference  for  a 
consultant  will  be  taken  into  account. 
An  HA  employee  may  not  serve  as  a 
consultant  to  his  or  her  employer.  An 
HA  employee  who  serves  as  a 
consultant  must  be  on  annual  leave  to 
receive  the  consultant  fee.  A  list  of  the 
suggested  consultants  will  be  fonvarded 
to  the  applicant.  From  this  list,  the 
applicant  will  recommend  the 
consultant  to  provide  the  requested  TA. 
Instructions  for  consultants  to  be 
included  in  the  TA  Consultant  Database 
are  outlined  above  in  section  I. (b)(2)  of 
this  NOFA. 

(ii)  The  applicant  must  contact  each 
TA  consultant  from  the  list  provided. 
After  making  contact  with  each 
consultant,  the  applicant  must  send  a 
wTitten  justification  to  HUD  with  a  list 
of  the  consultants  in  order  of  preference, 
indicating  any  that  are  unacceptable, 
and  state  the  reasons  for  its  preference. 
There  is  no  guarantee  that  the 
applicant's  first  preference  will  be 
approved.  Consultants  will  only  be 
approved  for  the  TA  if  the  request  is  not 
in  conflict  with  other  requests  for  the 
consultant's  services. 

(iii)  Staff  designated  by  HUD  will 
work  with  the  consultant  and  applicant 
to  develop  a  statement  of  work  that 
includes  a  timeline  and  estimated 
budget.  The  statement  of  work  should 
also  include  a  discussion  of  the  kind  of 
technical  assistance  and  skills  needed  to 
address  the  problem,  and  how  the 
technical  assistance  requested  will 
address  these  needs;  a  description  of  the 
current  drug  elimination  strategy,  and  a 
discussion  of  how  the  requested 
technical  assistance  will  assist  that 
strategy.  If  the  applicant  does  not 
currently  have  a  strategy,  there  should 
be  a  statement  of  how  the  technical 
assistance  will  help  them  develop  a 
drug  elimination  strategy.  When  the 
statement  of  work  is  approved,  the 
consultant  will  be  authorized  to  start 
work.  The  consultant  must  receive 
WTitten  authorization  from  HLT)  or  its 
authorized  agent  before  he  or  she  can 
begin  to  provide  technical  assistance 
under  this  NOFA.  The  applicant  and  the 
relevant  Field  Office  or  Office  of  Native 
American  Programs  will  also  be 
notified.  Because  this  program  is  for 
short-term  technical  assistance, 
consultants  shall  onlv  be  reimbursed  for 
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a  maximum  of  30  days  of  work,  which 
must  be  completed  in  fewer  than  90 
days  from  the  date  of  the  approved 
statement  of  work. 

(3)  Payment  for  TA  Consultants 

The  consultant  must  submit  a  report 
of  its  activities,  findings  and 
recommendations,  a  fee  invoice,  and  its 
expenses  and  receipts  to  the  address 
specified  in  the  application  kit.  A  copy 
of  the  report  must  also  be  submitted  to 
the  applicant.  Required  elements  of 
these  reports  are  outlined  in  the 
Guidelines  for  Consultants  book, 
available  from  the  Clearinghouse.  After 
the  report  and  expenses  have  been 
approved,  and  a  verbal  or  wTitten 
evaluation  is  received  from  the 
applicant,  payment  will  be  issued  to  the 
consultant.  Evaluation  forms  are  then 
sent  to  the  applicant,  to  be  completed 
and  returned. 

II.  Application  Process 

(a)  Application  Kit.  An  application  kit 
may  be  obtained  from  the  local  HUD  FO 
or  ONAP,  or  by  calUng  HUD's  Drug 
Information  and  Strategy  Clearinghouse 
on  1-800-578-3472.  The  apphcalion  kit 
contains  information  on  all  exhibits  and 
requirements  of  this  NOFA. 

fb)  Application  Submission.  This 
NOFA  is  effective  upon  pubHcation. 
Short-term  (90  days  for  completion) 
technical  assistance  applications  and 
consultant  application  kits  may  be 
immediately  submitted  to  the  address 
specified  in  the  application  kit.  There  is 
no  application  submission  deadline  for 
the  short-term  technical  assistance 
grants  available  under  this  NOFA. 
Technical  assistance  applications  will 
be  reviewed  on  a  continuing  first -come. 
first-ser\'e  basis,  until  funds  under  this 
NOFA  are  no  longer  available. 

(1)  .\n  applicant  must  submit  the 
application  and  the  necessary 
assurances  to  the  address  specified  in 
the  Application  Kit. 

(2)  In  addition,  applicants  must 
simultaneously  forward  a  copy  of  these 
documents  to  the  HUD  Field  Office  or 
Office  of  Native  American  Programs 
with  jurisdiction  over  the  relevant 
housing  authority.  The  HUD  Field 
Office  copy  must  be  addressed  to 
Director.  Division  of  Public  Housing,  or 
Administrator.  Office  of  Native 
American  Programs,  as  appropriate. 

III.  Checklist  of  .Application 
Submission  Requirements 

Each  application  for  a  grant  under  this 
program  must  include  the  following: 

(a)  An  application  will  not  be 
considered  for  funding  unless  it 
includes,  at  a  minimum,  the  following 
elements: 


(1)  An  application  letter,  of  no  more 
than  two  pages,  which  responds  to  each 
of  the  selection  criteria  in  section  I.(d) 
of  this  NOFA,  or  the  completed 
application  forms  available  in  the 
application  kit,  signed  by  the  executive 
director  of  the  housing  authority  or  the 
authorized  representative  of  the  RMC  or 
incorporated  RC  or  RO,  and; 

(2)  A  certification  statement,  or  the 
form  provided  in  the  apphcation  kit, 
signed  by  the  executive  director  of  the 
housing  authority  and  the  authorized 
representative  of  the  RMC  or 
incorporated  RC  or  RO,  certifying  that 
any  technical  assistance  received  will  be 
used  in  compliance  with  all 
requirements  in  the  NOFA. 

(b)  HUD  Form  2880 

(c)  If  the  applicant  has  a  particular 
consultant  to  recommend  to  provide  the 
technical  assistance,  the  response 
should  identify  the  consultant  and  the 
basis  for  the  recommendation.  A 
consultant  recommended  by  an 
applicant  is  not  guaranteed  to  be 
approved  to  provide  the  requested 
technical  assistance.  If  the  consultant 
recommended  by  an  applicant  is  not 
listed  in  the  Consultant  Database 
approved  by  HUD  s  Drug  Free 
Neighborhoods  Division  IDFND),  the 
consultant  must  apply  as  outlined  in 
section  I. (c)(2).  above,  of  tiiis  NOF.A. 
Those  consultant  applications  to  be 
included  in  the  TA  Consultant  Database 
will  be  given  expedited  review  by  the 
Department.  However,  a  consultant 
must  be  listed  to  be  efigible  for  funding 
under  this  NOFA. 

TV.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  or  by  telephone,  of  any  curable 
technical  deficiencies,  such  as  a  missing 
signature  in  the  apphcation.  A  log  of 
telephone  notifications  will  be 
maintained.  The  applicant  must  correct 
the  deficiency  in  accordance  with  the 
information  specified  in  HUD's 
notification.  The  application  will  not  be 
given  further  consideration  until  the 
deficiency  is  corrected. 

fb)  Curable  technical  deficiencies 
relate  to  items  that  are  not  necessary  to 
make  a  determination  of  an  applicant's 
eligibility.  The  items  necessary  for  this 
determination  are  listed  at  section  III. (a) 
of  this  NOFA,  although  missing 
signatures  on  the  application  letter, 
certification  or  forms  are  curable. 

V.  Other  Matters 

(a)  Nondiscrimination  and  Equal 
Opportunity 

The  following  nondiscrimination  and 
equal  opportunity  requirements  apply: 


(1)  The  requirements  of  Title  VIII  of 
the  Civil  Rights  Act  of  1968,  42  U.S.C. 
3600-20  (Fair  Housing  Act)  and 
implementing  regulations  issued  at 
subchapter  A  of  title  24  of  the  Code  of 
Federal  Regulations,  as  amended  bv  54 
FR  3232  (published  January  23,  1989); 
Executive  Order  11063  (Equal 
Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
of  19G4  (42  U.S.C.  2000d-2000d^) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFK  part  1; 

(2)  The  Indian  Civil  Rights  Act  (ICRA) 
(Title  n  of  the  Gvil  Rights  Act  of  1968. 
25  U.S.C.  1301-1303)  provides,  among 
other  things,  that  "no  Indian  tribe  in 
exercising  powers  of  self-government 
shall  •  *   *  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of 
its  laws  or  deprive  any  person  of  liberty 
or  property  wrilhout  due  process  of 
law."  The  Indian  Civil  Rights  Act 
applies  to  any  tribe,  band,  or  other 
group  of  Indians  subject  to  the 
jurisdiction  of  the  United  States  in  the 
exercise  of  recognized  powers  of  self- 
govenunent.  The  ICRA  is  appUcable  in 
all  cases  where  an  IHA  has  been 
established  by  exercise  of  tribal  powers 
of  self-government. 

(3)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146.  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8; 

(4)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60; 

(5)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968.  12  U.S.C.  1701u 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects);  and 

(6)  The  requirements  of  Executive 
Orders  11625.  12432.  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  mu.st 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities. 

(b)  Use  of  Debarred.  Suspended  or 
Ineligible  Contractors 

Applicants  for  short-term  technical 
assistance  under  this  NOFA  are  subject 
to  the  provisions  of  24  CFR  part  24 
relating  to  the  employment,  engagement 
of  services,  awarding  of  contracts,  or 
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funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineiigibihty  status. 

(cl  Drug  Free  Workplace  Act  of  1988 

The  requirements  of  the  Drug-Free 
Workplace  Act  of  1988  at  24  CFR  Part 
24.  subpart  F. 

(dj  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  proposed  in 
this  docum^ent  are  determined  not  to 
ha%e  the  potential  of  having  a 
significant  impact  on  the  quality  of  the 
human  environment,  and.  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  a  Finding  of  No  Significant 
Impact  IS  not  required. 

(el  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  have  the 
potential  for  a  positive,  although 
indirect,  impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  The 
NOF.\  IS  designed  to  assist  housing 
authorities  and  resident  organizations  in 
their  public  housing  anti-drug-related 
efforts  by  providing  short-term  technical 
assistance.  HUD  expects  that  the 
provision  of  such  assistance  will  better 
prepare  and  educate  housing  authority 
and  resident  organization  officials  to 
confront  the  widespread  abuse  of 
controlled  substances  in  public  housing 
communities.  This,  in  turn,  would, 
indirectly  affect  the  quality  of  life  for 
public  housing  residents. 


(fj  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6{a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  "federalism 
implications"  within  the  meaning  of  the 
Order.  The  NOFA  provides  short-term 
technical  assistance  to  housing 
authorities  and  resident  organizations  to 
assist  them  in  their  anti-drug  efforts  in 
public  housing  communities.  The 
involvement  of  resident  organizations 
should  greatly  increase  the  success  of 
the  anti-drug  efforts  under  this  technical 
assistance  program  and,  therefore, 
should  have  positive  effects  on  the 
target  population.  As  such,  the  program 
helps  housing  authorities  to  combat 
serious  drug  problems  in  their 
communities. 

(g)  Documentation  and  Public  Access 
Requirements:  Applicant/Recipient 
Disclosures:  HUD  Reform  Act 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

Public  notice.  HUD  will  include 
recipients  that  receive  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  recipients  of 
all  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.16(b), 


and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

lb)  Section  112  HL'D  Rfform  Act 

Section  1 3  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
arc  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17,  1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Authority:  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations  Act, 
1993  (approved  October  6,  1992.  Pub.  L.  102- 
389);  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations  Act, 
1994.  (approved  October  28.  1993,  Pub.  L. 
103-124), 

Dated:  March  2.  1994. 
Joseph  Shuldiner. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc.  94-5536  Filed  3-9-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No-.  N-^t-3720;  FR-3617-N-01] 

Funding  Availability  (NOFA)  for  Fiscal 
Year  1994  for  Indian  Applicants  Under 
the  HOME  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Pubhc  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  AvailabiHty 
(NOFA)  for  Fiscal  Year  1994  for  Indian 
Applicants  for  HOME  Investment 
Partnerships  Act  (the  HOME  Act) 
programs,  referred  to  as  the  HOME 
program. 

summary:  This  NOFA  announces  the 
availability  of  $12.75  million  in  funding 
for  Fiscal  Year  (FY)  1994  for  the  HOME 
Program  for  Indian  tribes;  provides  the 
selection  cnteria;  provides  information 
on  how  to  apply;  and  explains  how 
selections  will  be  made.  All  eligible 
applicants  are  invited  to  submit 
applications  for  HOME  funds  in 
accordance  with  the  requirements  of 
this  NOFA. 

DATES:  Applications  must  be  received 
by  the  Office  of  Native  American 
Programs  (ONAP)  having  jurisdiction 
over  the  applicant  on  or  before  4:30  p.m. 
(ONAP  local  time)  on  July  15,  1994. 
This  application  deadline  is  firm  as  to 
date  and  hour.  The  Department  shall 
treat  as  ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
deliver}--related  problems.  Facsimile 
(■'FAX")  copies  shall  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prospective  applicants  may  contact  the 
appropriate  ONAP.  Refer  to  Appendix  1 
of  this  NOFA  for  a  complete  list  of 
ON.APs  and  telephone  numbers. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  the  information  collection 
requirements  contained  in  these 
application  procedures  for  HOME  funds 
wore  reviewed  by  the  Office  of 
Management  and  Budget  for  the  HOME 
interim  rule  and  approved  under  0MB 
control  number  2501-0013. 

Changes  From  Last  Year's  NOFA 

This  year  there  are  new  forms  for  the 
Indian  HOME  Program.  The  forms  are 


referenced  in  the  NOFA  and  will  be 
included  in  the  Application  Kit.  Other 
changes  from  last  year  include  a 
requirement  that  the  project  be  ready  to 
go  (to  be  further  developed  in  the 
Application  Kit  in  the  scoring  of  the 
evaluation  criteria),  and  clarification  of 
what  is  a  correctable  deficiency. 
Submissions  may  be  for  only  one  project 
per  applicant.  No  project  will  receive 
funding  in  an  amount  greater  than  $1.5 
million. 

NOFA  Outline 

I.  Purpose  and  Substantive  Description. 

(a)  Authority. 

(b)  Allocation  Amounts. 

(c)  Eligibility. 

(d)  Eligibility  Requirements. 

(e)  Selection  Criteria  and  Ranking  Factors. 
II  Application  Process. 

(a)  Application  Packages. 

(b)  Submittal  of  Complete  Application. 

(c)  Application  Due  Date. 

III.  Checklist  of  Application  Submission 

Requirements, 
rv.  Other  Matters. 

(a)  Environment. 

(b)  Energy. 

(c)  Federalism  Impact. 

(d)  Family  Impact. 

(e)  Section  102  of  the  HUD  Reform  Act. 
(0  Section  103  of  the  HUD  Reform  Act. 
(g)  Section  112  of  the  HUD  Reform  Act. 
(h)  Monitoring. 

List  of  Appendices 

Appendix  1.  List  of  local  Offices  of  Native 
American  Programs. 

L  Purpose  and  Substantive  Description 

(a)  Authority 

The  HOME  Investment  Partnerships 
Act  (the  HOME  Act)  (title  II  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act)  was  signed  into  law  on 
November  28,  1990  (Pub.  L.  101-625). 
and  created  the  HOME  Investment 
Partnerships  (or  HOME)  Program  that 
provides  funds  to  Indian  tritjes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Interim  regulations  for  the 
HOME  Investment  Partnerships  Program 
are  codified  at  24  CFR  part  92.  The 
requirements  of  24  CFR  part  92,  subpart 
M  (§§92.600-92.652)  apply  specifically 
to  the  Indian  HOME  program. 

The  HOME  Act  was  amended  October 
28.  1992  by  title  II  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550). 
.Amendments  to  the  HOME  rule  were 
published  on  June  23,  1993  (58  FR 
34130).  Reference  in  this  NOFA  to 
sections  and  subparts  of  the  HOME  rule 
refer  to  the  rule  as  amended. 

(b)  Allocation  Amounts 

(1)  Fiscal  Y'ear  1994  Funding.  In 
accordance  with  section  217(a)(2)  of  the 


HOME  Act,  each  Fiscal  Year  (FY)  HUD 
shall  provide  funds  to  Indian  tribes, 
totaling  one  percent  (or  such  other 
percentage  or  amount  as  authorized  by 
Congress)  of  the  amount  appropriated 
for  the  HOME  program  to  expand  the 
supply  of  affordable  housing.  Following 
the  procedures  in  the  rule,  the  funds 
shall  be  awarded  competitively.  HUD 
will  hold  a  nationwide  competition.  For 
the  fiscal  year  ending  September  30, 
1994.  the  Departments  of  Veterans 
.Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  of  1994, 
(approved  October  28,  1993,  Pub.  L. 
103-124),  appropriated  a  total  of  $1,275 
billion  for  the  HOME  program.  Thus, 
the  amount  of  funding  available  for  the 
HOME  Indian  program  for  the  fiscal 
yocir  ending  September  30,  1994  is 
$12.75  million. 

(2)  For  FY  1994,  HUD  may  award  at 
least  one  grant  to  each  of  the  areas 
covered  by  the  Offices  of  Native 
American  Programs  listed  in  Appendix 
1,  for  the  purposes  of  geographic 
diversity. 

(3)  A  tribe  may  only  apply  for  grant 
assistance  for  one  project. 

(4)  Project  Grant  Amount.  The 
maximum  grant  amount  per  project  is 
$1.5  million.  Projects  may  be  funded  at 
less  than  applied  for  levels.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  the  ONAP  may  take  into 
account  the  level  of  demand,  the  scale 
of  the  activity  proposed  relative  to  need, 
the  number  of  persons  to  be  served,  the 
amount  of  funds  required  to  achieve 
project  objectives,  and  the 
administrative  capacity  of  the  applicant 
to  complete  the  activities  in  a  timely 
manner. 

(5)  If  the  Department  does  not  award 
the  entire  $12.75  million  in  this  funding 
round  because  there  is  not  a  sufficient 
number  of  efigible  applications,  the 
amount  not  awarded  shall  be  awarded  at 
another  time. 

(c)  Eligibility 

(1)  Eligible  Applicants.  For  the 
purposes  of  the  HOME  program,  eligible 
applicants  are  defined  as  any  Indian 
Tribe,  band,  group,  or  Nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Ajgskan  Native  Village  of  the 
United  States  that  is  considered  an 
ehgible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U  S.C. 
450)  or  was  considered  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221)  before  repeal  of  that  Act.  Eligible 
recipients  under  the  Indian  Self- 
Determination  and  Education 
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Assistance  Act  are  determined  by  the 
Bureau  of  Indian  Affairs. 

(2)  Eligible  Projects. 

(i)  Size  and  Location  of  a  Project.  A 
"proiect"  may  be  located  on  one  or  more 
sites.  The  applicant  must  identify  the 
scale  and  location  of  a  project  and  show 
that  the  project  is  within  the  operating 
area  of  the  apphcant.  A  project  may  be 
as  small  as  one  site  or  as  large  as  the 
operating  area  of  the  tribe.  (NOTE:  For 
purposes  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA).  the  term  "project" 
means  one  or  more  activities  paid  for  in 
whole  or  in  part  with  HUD  financial 
assistance.  Two  or  more  activities  that 
are  integrally  related,  each  essential  to 
the  other,  are  considered  one  project.) 

(ii)  Categories  of  Eligible  Projects.  In 
accordance  with  24  CFR  92.604,  there 
are  four  categories  of  projects  that  may 
be  funded  under  the  HOME  Indian 
program:  (A)  Housing  rehabilitation 
(moderate  and  substantial),  (B) 
acquisition  of  housing.  (C)  new  housing 
construction,  and  (D)  tenant-based 
rental  assistance.  Project  types  (A),  (B), 
and  (C)  may  also  include  site 
improvements  and  relocation.  A  project 
may  be  for  rental  or  homeownership. 

(A)  A  rehabilitation  project  consists  of 
only  rehabilitation,  or  includes 
acquisition  of  units  with  rehabilitation. 

(B)  An  acquisition  project  consists  of 
the  acquisition  of  standard  units  not 
requiring  rehabilitation. 

(C)  A  new  construction  project 
consists  of  new  construction  of  housing 
and  may  include  acquisition  and 
demolition. 

(D)  A  tenant-based  rental  assistance 
project  consists  of  tenant-based  rental 
assistance,  not  tied  to  specific  housing 
units. 

(3)  Eligible  Activities.  Eligible 
activities,  in  accordance  with  24  CFR 
92.611,  are  as  follows: 

(i)  HOME  funds  may  be  used  by  an 
Indian  tribe  to  provide  incentives  to 
develop  and  support  affordable  rental 
housing  and  homeownership 
affordability  through  the  acquisition 
(including  assistance  to  first-time 
homebuyers).  new  construction, 
reconstruction,  or  moderate  or 
substantial  rehabilitation  of  nonluxury 
housing  with  suitable  amenities, 
including  real  property  acquisition,  site 
improvements,  conversion,  demolition, 
and  other  expenses,  including  financing 
costs,  relocation  expenses  of  any 
displaced  persons,  families,  businesses, 
or  organizations;  to  provide  tenant- 
based  rental  assistance;  and  to  pay 
administrative  costs.  The  specific 
eligible  costs  for  these  activities  are  set 
forth  in  §92.612. 


(ii)  Acquisition  of  vacant  land  or 
demolition  must  be  undertaken  only 
with  respect  to  a  particular  housing 
project  intended  to  provide  affordable 
housing,  and  for  which  funds  for 
construction  have  been  committed. 

(iii)  Housing  that  has  received  an 
initial  certificate  of  occupancy  or 
equivalent  document  within  a  one-year 
period  before  an  Indian  tribe  commits 
HOME  funds  to  the  project  is  new 
construction  for  purposes  of  this  part. 

(iv)  Conversion  of  an  existing 
structure  to  affordable  housing  is 
rehabilitation,  unless  the  conversion 
entails  adding  a  unit  beyond  the 
existing  walls,  in  which  case,  the  project 
is  new  construction  for  purposes  of  this 
part. 

(v)  Site  improvements  must  be  in 
keeping  with  improvements  of 
surrounding,  standard  projects.  Site 
improvements  include  roads,  streets, 
sidewalks,  curbs,  gutters,  and 
connections  to  utilities,  such  as  storm 
and  sanitarv'  sewers,  water  supply,  gas, 
and  electricity.  The  "site"  of  the 
improvements  may  include  property 
adjacent  or  near  the  immediate  site  of 
the  housing  if  this  property  and  the 
housing  are  owTied  by  the  same  entity 
(e.g.,  the  housing  is  owned — at  least 
until  sold  to  first-time  homebuyers — by 
the  tribe  and  the  housing  and  the 
improvements  are  located  on  a 
reservation).  If  the  site  improvements 
will  benefit  housing  (existing  or  future) 
in  addition  to  housing  assisted  with  FY 
1994  HOME  Indian  Program  grant 
funds,  only  a  pro-rated  share  of  the  site 
improvements  may  be  charged  to  the 
HOME  grant. 

(d)  Eligibility  Requirements 

The  applicant  must  ensure  that  its 
application  meets  each  of  the  eligibihty 
requirements.  The  eligibility 
requirements,  to  be  included  in  the 
application  package,  are: 

(1)  A  description  of  the  proposed 
project  (for  this  requirement,  use  Form 
HUT>-4122-I.  Indian  HOME  Program 
Grants;  Project  Summary;  the 
component  that  addresses  the  summary 
description  of  tlie  proposed  project).  An 
application  must  provide  a  brief 
narrative  summary  description  of  the 
proposed  project  that  tells  HLT)  what 
the  applicant  wants  to  do  with  program 
funds.  The  applicant  must  include  this 
brief  narrative  summary  description. 
While  there  are  no  points  for  this  project 
description  requirement,  it  is  a 
necessary  eligibility  requirement.  For  an 
application  to  be  considered  for  ranking, 
rating  and  funding,  it  must  include  a 
brief  description  of  the  project  or 
projects  proposed  for  funding. 


(2)  A  schedule  for  the  implementation 
of  the  proposed  project  (for  this 
requirement,  use  Form  HUD— 4125-1, 
Indian  HOME  Program  Grants; 
Implementation  Schedule;  the 
component  that  addresses  the 
implementation  schedule  for  the 
proposed  project).  An  application  must 
provide  information  that  tells  HUD 
about  the  applicant's  schedule  for  the 
project  and  the  use  of  program  funds. 
The  applicant  must  include  this 
information.  While  there  are  no  points 
for  this  project  schedule  requirement,  it 
is  a  necessary  eligibility  requirement. 
For  an  application  to  be  considered  for 
ranking,  rating  and  funding,  it  must 
include  information  about  the  project 
schedule. 

(3)  In  addition  to  providing  a  brief 
summary  project  description  and  project 
schedule,  an  application  must  tell  HUD 
how  the  project  meets  the  selection 
criteria.  This  NOFA  presents  the 
selection  criteria  in  section  I.(e),  below. 
The  selection  criteria  are  taken  from  the 
regulation  for  the  HOME  program  at  24 
CFR  92.604.  The  applicant  must  tell 
HUD  how  its  project  meets  each  of  the 
criteria  listed  in  this  NOFA.  While  there 
are  no  points  for  this  requirement,  it  is 
also  an  eligibility  requirement. 

(4)  Although  Indian  tribes  are  not 
required  to  submit  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS), 
a  Tribal  Housing  Plan,  or  a  housing 
strategy  to  receive  HOME  funds, 
information  is  required  which 
demonstrates  how  the  project  will 
contribute  to  a  comprehensive  approach 
for  expanding  the  supply  of  affordable 
housing  for  members  of  the  Indian  tribe 
(for  this  requirement  use  Form  HLT>- 
4121-1,  Indian  HOME  Program  Grants; 
Comprehensive  Approach;  the 
component  that  addresses  the 
comprehensive  approach  for  expanding 
the  supply  of  affordable  housing). 

(el  Selection  Criteria  and  Ranking 
Factors 

Each  project  submitted  for  grant 
funding  shall  be  evaluated  using  the 
three  criteria  provided  in  24  CFR 
92.604.  as  more  fully  explained  in 
sections  I.(e)  (1).  (2),  and  (3)  of  this 
NOFA.  below.  See  Figure  1.  For  an 
application  to  be  considered  for  rating, 
ranking,  and  funding,  all  eligibihty 
requirements  must  be  addressed.  After 
rating,  the  project  must  receive.at  least 
50  points  to  be  considered  for  funding. 
The  complete  rating  and  ranking 
process  is  described  in  detail  at  section 
I.(e)(4). 

HUD  suggests  that  each  applicant 
score  its  own  project,  even  though  there 
is  no  requirement  to  do  so.  This  will 
help  to  show  how  a  project  might  be 
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scored  bv  the  reviewers  It  will  also  help 
to  show  if  the  application  meets  the 
eligibility  requirement  and  the 
minimum  point  score  requirement  (50 
points),  and  where  the  strengths  and 
weaknesses  in  a  project  are  located. 
Then,  the  applicant  can  strengthen  the 
weaker  parts  of  a  project  and  use  the 
stronger  parts  as  a  model.  Copies  of  the 
scoring  sheets  that  will  be  used  by  HUD 
to  evaluate  a  project  are  available  from 
the  ONAP 

The  HOME  program  is  for  low-income 
and  very  low-income  persons.  In  the 
application,  applicants  should  provide 
information  on  the  median  income  for 
the  community  in  which  the  proposed 
project  is  located.  If  this  information  is 
not  available,  the  applicant  should 
obtain  it  from  the  ONAP. 

Figure  1.— Indian  HOME  Program 
Scoring 


Selection  crttena 

Maximum 
points 

Need  and  design  

30 

Planning  and  implementation  ... 
Leveraging  

40 
30 

(1)  Need  and  Design — 30  points 
maximum. 

The  first  of  the  three  criteria  provided 
in  24  CFR  92  604  is:  The  degree  to 
which  the  proposed  project  addresses 
the  housmg  needs  of  the  tribe  as 
identified  in  the  application  and 
through  other  information  available  to 
HUD  in  the  application,  and  the  degree 
to  which  the  proposed  project  is  feasible 
while  maximizing  benefits  to  very  low 
and  low-income  families.  This  first ' 
criterion  is  divided  into  two  parts  that 
will  be  examined  and  evaluated 
separately: 

(i)  Need — 15  points  maximum.  The 
dtjgree  to  which  the  proposed  project 
addresses  the  housing  need(s)  of  the 
Indian  tribe  as  identified  in  the 
documentation  for  the  project  and 
through  other  information  available  to 
HUD.  Tribal  need  must  be  documented. 
This  documentation  should  include 
current  1H.^  waiting  lists,  data  on  the 
degree  of  overcrowding,  percentage  of 
population  in  need  of  housing  based 
upon  census  data.  etc. 

(ii)  Project  feasibility — 15  points 
maximum.  Project  feasibility  as 
measured  here  is  the  degree  to  which 
the  number  and  size  of  the  proposed 
housing  units  matches  the  need  for  low 
income  housing  identified  in  the 
previous  evaluation  factor.  Examples: 
There  is  a  match  between  the  size  of  the 
proposed  units  and  the  size  of  units 
needed  by  the  low  income  families  to  be 
housed.  There  is  a  match  between  the 
number  of  proposed  units  and  the 


number  of  families  to  be  housed. 
Documentation  for  a  project  must 
demonstrate  that: 

(A)  The  proposed  project  is  feasible 
for  its  community  in  terms  of  the  degree 
to  which  it  maximizes  benefits  to  very 
low  and  low-income  persons: 

(B)  The  proposed  project  shall 
provide  a  sufficient  number  of  units  of 
the  appropriate  size  for  the  need  that 
was  identified; 

(C)  The  units  are  suitable  for 
occupancy  (or  shall  be  made  suitable); 

(D)  The  units  are  in  compliance  with 
building  code  requirements  or  shall  be 
brought  into  compliance  (modular  and 
manufactured  homes  are  eligible  forms 
of  housing);  and 

(E)  The  project  plan  shall  indicate  a 
schedule  for  the  implementation  of  the 
expanded  housing  opportunities. 

(2)  Planning  and  Implementation — 40 
points  maximum. 

The  second  of  the  three  criteria 
provided  in  24  CFR  92.604  is:  The 
degree  to  which  the  financial,  legal,  and 
administrative  actions  necessary  to 
undertake  the  proposed  project  have 
been  considered  and  addressed  in  the 
documentation  for  the  project,  and  the 
degree  to  which  the  applicant  has  the 
administrative  staff  to  carry  out  the 
project  successfully.  Applicants  must  be 
concrete  and  specific  in  describing  the 
financial,  administrative,  and  legal 
actions  involved  in  the  project,  and 
must  describe  their  own  administrative 
capability,  existing  or  planned,  to  carry 
out  the  project.  The  applicant  must 
demonstrate,  using  complete  cost  and 
revenue  estimates  for  the  project,  that 
the  proposed  project  is  feasible  and 
meets  the  regulatory  affordability 
requirements.  This  criterion  is  divided 
into  three  parts  that  will  be  examined 
and  evaluated  separately; 

(i)  Financial — 15  points  maximum. 

(ii)  Legal  and  Administrative 
Actions — 10  points  maximum. 

(iii)  Administrative  Staffing — 15 
points  maximum. 

(3)  Leveraging — 30  points  maximum. 
The  third  of  the  three  criteria 

provided  in  24  CFR  92.604  is: 
Leveraging  of  HOME  funds.  Leveraging 
is  the  degree  to  which  other  sources  of 
assistance,  including,  but  not  hmited  to: 
Loans,  advances,  equity  investments, 
interest  subsidies.  State  funds,  private 
contributions,  and  in-kind  contributions 
are  used  in  conjunction  with  HOME 
funds  to  carry  out  the  proposed  project. 
Funds  from  all  such  sources  to  be  used 
for  the  applicant's  project  shall  be 
documented  by  a  wTitten  commitment 
and  may  l)e  contingent  on  approval  of 
the  HOME  award.  These  resources  shall 
be  counted  only  if  they  are  currently 
available  or  shall  be  available  within  3 


months  of  grant  notification.  The  degree 
to  which  other  sources  of  assistance  are 
used  shall  be  evaluated,  and  points  shall 
be  awarded  based  upon  the  number  of 
dollars  available  from  other  sources  of 
assistance  divided  by  the  number  of 
HOME  dollars  requested  in  the 
application. 

(i)  Points  shall  be  awarded  as 
presented  in  Table  1.  For  example, 
when  one  hundred  (or  more)  dollars  are 
made  available  from  other  sources  of 
assistance  for  each  one  hundred  dollars 
of  HOME  funds  requested  in  the 
application,  the  maximum  number  of 
points  (30)  is  awarded.  When  si.vty 
dollars  are  made  available  from  other 
sources  of  assistance  for  each  one 
hundred  dollars  of  requested  HOME 
funds,  ten  points  are  earned. 

Table  1.— Scoring  Guide 

Leveraging 


Ratio 

Points 

Score 

1. 

100%  Of  more  

30 

2. 

80%  but  less  ttian 
1 00%. 

20 

3. 

60%  but  less  ttian 

80%. 

10 

4. 

40%  but  less  than 

60%. 

5 

5. 

Less  ttian  40% 

0 

(ii)  Ratio  as  a  percentage  is  computed 
by  dividing  the  number  of  dollars  made 
available  from  other  sources  of 
assistance  by  the  number  of  dollars  of 
HOME  funds  requested  in  the 
application,  and  multiplying  by  100. 

(iii)  Applicants  must  provide 
documentation  of  the  amount  and 
sources  of  additional  funds,  including 
mortgage  insurance,  tribal  funds,  private 
contributions,  tribal  in-kind 
contributions  directly  related  to  the 
activity  (labor,  material,  and  equipment, 
as  well  as  for  soft  costs,  e.g., 
architectural  and  engineering  costs, 
administrative  costs),  etc.,  which  are  to 
be  used  in  conjunction  with  HOME 
funds  to  carry  out  the  proposed  project. 

(iv)  In-kind  contributions  must  be 
documented.  Land  already  owned  by 
the  tribe  shall  not  be  counted.  In  the 
case  of  land  donated  by  individuals  or 
entities,  it  shall  be  counted  if  the 
donation  was  contingent  upon  the 
receipt  of  the  award.  All  funds,  services, 
and  land  to  be  contributed  must  be 
documented.  Land  value  shall  be 
counted  as  a  contribution  only  to  the 
extent  of  its  appraised  value.  All 
appraisals  shall  be  in  conformance  with 
established  and  generally  recognized 
appraisal  practices  and  procedures  in 
common  use  by  professional  appraisers. 
Donated  sor\ices  shall  be  accepted. 
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provided:  First,  the  costs  are 
demonstrated  and  determined  necessary 
and  directly  attributable  to  the  actual 
development  of  the  project;  and  second, 
comparable  costs  and  time  estimates  are 
submitted  that  justify  the  costs 
attributable  to  the  donated  services  or 
labor.  Donated  labor  shall  be  valued  at 
a  level  necessary  for  the  work  provided 
and  shall  be  assessed  at  the  skill  level 
of  the  individual(s)  providing  the  labor. 

(v)  The  amounts  recognized  as 
leverage  can  include  any  other  Federal 
grant  or  assistance  program.  Loans 
secured  through  mortgage  loan 
insurance  programs  (e.g.,  section  248 
mortgage  loan  insurance)  can  be 
recognized  as  leverage. 

(4)  Application  Review. 

(i)  Receipt,  eUgibility,  correctable 
deficiencies,  and  non-correctable 
deficiencies. 

(A)  Receipt.  Upon  receipt  of  the 
application,  the  ONAP  will  note  the 
date  and  time  and  provide  written 
acknowledgement  to  the  applicant 
indicating  the  date  and  time  the 
application  was  received. 

(B)  Eligibihty.  Each  apphcation  will 
be  screened  at  the  ONAP  for  eligibility. 
For  the  project  to  be  considered  further, 
the  applicant  must  be  eligible.  If  the 
applicant  proposes  to  involve  its  IHA, 
the  IHA  must  not  have  been  disquahfied 
for  funding  of  new  projects,  as 
determined  in  accordance  with  24  CFR 
905.135. 


(C)  Correctable  deficiencies.  The 
opportunity  to  correct  a  technical,  non- 
substantive deficiency  is  only  given  for 
those  deficiencies  which  would  not 
affect  the  evaluation  of  the  application. 
Therefore,  only  minor  administrative 
deficiencies  are  correctable.  These  are  a 
failure  to  submit  a  certification  with  the 
application  or  failure  to  submit  a  signed 
certification  with  the  application.  An 
applicant  is  not  permitted  to  improve  its 
application  by  filing  statements  that 
address  substantive  requirements  after 
the  due  date  for  submissions  has  passed. 
If  the  application  has  correctable 
deficiencies,  the  ONAP  shall  notify  the 
applicant  in  wrriting  that  the  applicant 
has  additional  time  to  submit  the 
missing  item  or  correct  the  mistake.  The 
ONAP  must  receive  the  correction 
before  the  end  of  the  selection  period. 

(D)  Non-correctable  deficiencies.  If 
the  application  does  not  include  all  the 
items  identified  as  non-correctable 
eligibility  requirements,  the  ONAP  shall 
not  request  any  corrections  for 
correctable  deficiencies.  The  ONAP 
shall  set  it  aside  and  not  transmit  it  to 
the  national  panel.  When  HUD 
announces  its  decisions  concerning  the 
funding  competition,  the  ONAP  shall 
notify  the  applicant  whose  application 
did  not  meet  the  eligibility 
requirements. 

(ii)  Eligibility  requirements. 
Completeness  will  be  determined  by  the 


ONAP  as  to  whether  the  application 
includes  all  the  non-correctable  items, 
properly  prepared  and  executed, 
identified  in  the  Checklist  of 
Application  Submission  Requirements. 
Following  receipt  and  eligibility 
determination,  but  prior  to  advice  to  the 
applicant  concerning  correctable 
deficiencies,  the  application  will  be 
reviewed  by  the  ONAP  to  determine 
whether  the  application  includes  all  the 
items  identified  as  eligibility 
requirements  under  the  EUgibilitv 
Requirements  heading.  No  rating  or 
point  scoring  will  be  done.  Therefore, 
ONAP  review  does  not  include 
determining  whether  the  application 
meets  the  minimum  point  score 
requirement.  After  these  ONAP  reviews, 
each  complete  application  and  each 
application  which  is  complete  except 
for  correctable  deficiencies  will  be  sent 
with  the  ONAP  checklist  by  the  ONAP 
to  the  national  panel  for  rating  and 
ranking  against  the  evaluation  factors. 

(iii)  Rating  and  ranking.  There  will  be 
a  single  national  rating  and  ranking  of 
projects  for  a  national  competition. 

The  reviewer  should  use  as  a  guide 
Figure  2. — Rating  Form  for  Indian 
HOME  Grant  Applications,  below,  to 
roll-up  the  scores  for  each  of  the 
selection  criteria. 

BILLING  CODE  4210-33-l> 


11428 


Federal  Register  /  Vol.  59.  No.  47  /  Thursday,  March  10.  1994  /  Notices 


Figure  2.~Rating  Form  for  Indian  HOME  Grant  Applicatioos. 


APPUCANT: 


REVTEUTK: 


DATE: 


ELIGIBILJIT  Ri  Ql'IREMLM^ 


1.  Submission  of  Form  UrD-4122-I,  Indian  HOME  Program 
Grants.    Project  Summary.    Component  that  addresses  the 
summar)  descriptjun  of  the  proposed  project 

2.  Submission  of  Form  HLD-4123-I,  Indian  HOME  Program 
Grants.    Cost  Summarj. 

3.  Submission  of  How  Project  Me^ts  Selection  Criteria. 

4.  Submission  of  Form  HLD-4121-I,  Indian  HOME  Program 
Grants.    Comprehensive  Approach.    Component  That 
Addresses  The  Comprehensive  Appn>ach  For  tjcpanding  The 
SuppI)  Of  .Affordable  Housing.    llov>  project  contributes  to  a 
comprehensive  approach  for  expanding  the  suppiv  of 
afTordable  housing  for  members  of  the  Indian  tribe. 

.MLITS  ALL  EUGIBIUT^'  REQUIREMENTS 


POINT  SCORFJS  FOR  FACH  FACTOR 


1.  Need  and  Design 

a.  Housing  need 

b.  Project  feasibility 

2.  Planning  and  Implementatidn 

a.  Financial 

b.  Legal  and  Administrative  Actions 
c   .Administrative  StafTing 

3.  Leveraging 
PROJECT  TOTAL  SCORE 


Yes 


MAX. 

PTS. 


total  30 
subtotal  (15) 
subtoul  (15) 

total  40 
subtotal  (15) 
subtotal  (10) 
subtotal  (15) 

total  30 

max,  100 


No 


PROJECT 
SCORE 


Billing  CODE  421(KJ3-C 
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(A)  Merged  ranking.  After  the  projects 
from  all  applicants  have  been  rated, 
their  scores  will  be  assembled  in  a 
single,  merged  list  of  scores  for  all  rated 
projects.  There  will  be  a  single  national 
list. 

(B)  Computation.  Scores  for  ranking 
utU  be  carried  out  to  two  decimal 
places  (e.g..  12.34). 

(C)  Selection.  The  ranking  process 
will  produce  an  ordered  hst  of  projects 
that  may  receive  funding.  The  order  is 
established  by  the  number  of  points  the 
project  received  in  the  rating  process. 
The  eligibility  requirement  for  further 
consideration  will  be  50  out  of  100 
points.  Project  applications  scoring 
lower  than  50  points  will  be  set  aside  as 
non-responsive  and  ineligible.  After 
rating  and  ranking  but  before  selection 
for  award,  HLT)  Field  ONAPs  will 
perform  an  environmental  review  of 
applications  in  accordance  with  24  CFR 
part  50.  and  appHcations  may  be  re- 
ranked  or  disqualified  on  the  basis  of 
the  environmental  review.  Applicants 
must  cooperate  in  the  environmental 
review  process,  including  supplying 
HUD  with  information  necessary  for 
HUD  to  perform  the  environmental 
review.  Sufficient  applications  will  be 
rated  and  ranked  to  substitute  for 
applications  changed  in  rank  or 
disqualified  on  the  basis  of  the 
environmental  review.  Of  the  qualifying 
applications,  in  general,  the  project  with 
the  highest  ranking  after  environmental 
review  will  be  funded  first,  the  ne.xt 
highest  will  be  funded  second,  and  so 
on.  continuing  through  all  the  projects 
that  have  met  the  eligibility 
requirements  or  until  the  funds  are 
e.xhausted.  However,  for  the  purposes  of 
geographic  diversity.  HUD  may  award  at 
least  one  grant  to  each  of  the  areas 
covered  by  the  Offices  of  Native 
American  Programs  listed  in  Appendix 
1. 

(D)  Tie  Breaker.  When  rating  results 
in  a  tie  among  projects,  projects  will  be 
approved  in  the  following  order: 

(J)  Those  that  can  be  fully  funded 
over  those  that  cannot  be  fully  funded; 

(2)  Projects  that  benefit  the  most  very 
low  and  low-income  persons;  and 

[3]  Projects  that  benefit  the  highest 
percentage  of  the  total  population  of  the 
tribe. 

II.  Application  Process 

(a)  Application  Packages 

Although  this  NOFA  provides  the 
public  with  notice  of.  and  salient 
information  about,  the  FY  1994  HOME 
program  for  Indian  appHcants.  it  is  the 
application  kit  that  provides  applicants 
with  comprehensive  information  on 
how  to  participate  in  the  program. 


Applicants  should  obtain  a  copy  of  the 
application  kit.  which  includes  copies 
of  required  forms,  from  any  ONAP  listed 
in  Appendix  1. 

(bj  Submittal  of  Complete  Application 

Completed  applications  must  be 
submitted  to  the  ONAP  ha\-ing 
jurisdiction  for  the  applicant  at  the 
address  listed  at  Appendix  1.  The 
application  shall  be  submitted  on  Form 
424  and  shall  be  accompanied  by  all  the 
legal  and  administrative  attachments 
required  by  the  form. 

(c)  Application  Due  Date 

An  apphcant  may  submit  an 
application  for  a  project  at  any  time 
after  the  publication  date  of  this  NOFA. 
to  the  ONAP  ha\ing  jurisdiction  over 
the  applicant  on  or  before  4;30  P.M. 
ONAP  local  time.  July  15.  1994.  This 
application  deadline  is  firm  as  to  date 
and  hour.  The  Department  shall  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadhne.  Applicants  should  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  Facsimile 
("FAX")  copies  of  applications  will  not 
be  accepted. 

III.  Checklist  of  Application 
Submis.sion  Requirements 

Each  application  must  contain  the 
following: 

(a) Standard  Form— 424. 

Apphcation  for  Federal  Assistance. 
Complete  side  one  only.  The  Catalog  of 
Federal  Domestic  Assistance  identifies 
this  program  as  program  number  14.239. 

(b) Form  HUD-4121-I, 

Indian  HOME  Program  Grants. 
Comprehensive  Approach;  component 
that  addresses  the  Comprehensive 
Approach  For  E.xpanding  The  Supply  Of 
Affordable  Housing.  Indian  tribes  are 
not  required  to  submit  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS). 
a  Tribal  Housing  Plan,  or  a  housing 
strategy  to  receive  HOME  funds. 
However,  the  application  must 
demonstrate  how  the  proposed  project 
will  contribute  to  a  comprehensive 
approach  for  expanding  the  supply  of 
affordable  housing  for  members  of  the 
Indian  tribe. 

(c) Form  HUD-4122-I. 

Indian  HOME  Program  Grants.  Project 
Summary;  component  that  addresses  the 
summary  description  of  the  proposed 
project. 

(d) Components  that  address 

the  selection  criteria.  The  applicant 
must  provide  a  narrative  and  supporting 
documentation  that  are  responsive  to 
the  selection  criteria  of  sections  I. (e)(1). 


(2).  and  (3)  of  this  NOFA.  This  includes, 
but  is  not  limited  to.  a  description  of 
how  the  HOME  funds  shall  be  used,  and 
the  various  kinds  of  information  that  are 
necessary  in  order  to  apply  the  selection 
criteria  and  rating  factors. 

(e) Form  HUD-4123-I. 

Indian  HOME  Program  Grants.  Cost 
Summary. 

(0 Form  HUD-^125-I, 

Indian  HOME  Program  Grants. 
Implementation  Schedule. 

(g) Project  location  map. 

(h) Form  HUD-2880, 

Applicant/Recipient  DisclosureAJpdate 
Report,  as  required  under  subpart  C  of 
24  CFR  part  12.  AccountabiUty  in  the 
Provision  of  HUD  Assistance. 

(i) Form  HUD-4126.  which 

contains  the  following  certifications: 

(1)  A  certification  that  the  applicant 
shall  comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  CFR  part  24  and  the  requirements  of 
section  92.634. 

(2)  A  certification  that  the  applicant 
shall  use  HOME  funds  in  compliance 
with  all  the  requirements  of  24  CFR  part 
92,  the  HOME  investment  partnerships 
program  interim  rule. 

(3)  Drug- free  workplace.  The 
certification  with  regard  to  the  drug- free 
workplace  required  by  24  CFR  part  24. 
subpart  F  and  appendix  C. 

(4)  Debarment.  The  certification  that 
neither  the  applicant  nor  its  principals 
are  presently  excluded  from 
participation  in  any  HUD  programs,  as 
required  by  24  CFR  part  24,  appendix  A. 

IV.  Other  Matters 

(a)  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policv-  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
room  10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S\V..  Washington,  DC  20410. 

(b)  Energy 

Utility  expenses  place  a  heavy  burden 
on  Indian  housing  and  often  cause 
abandonment.  Applicants  are 
encouraged  to  address  this  problem  in 
applications  for  funding.  24  CFR  92.621: 
"Newly  constructed  housing  must  meet 
the  current  edition  of  the  Model  Energy 
Code  published  by  the  Council  of 
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American  Building  Officials. 
Substantially  rehabilitated  housing  must 
meet  the  cost-effective  energy 
conservation  and  effectiveness 
standards  in  24  CFR  part  39."  See  also 
24  CFR  sec.  905.250(b)  and  24  CFR  sec. 
85.36(b)l7). 

(c)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
E\x;utive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  shall  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
ordor.  The  NOFA  is  limited  to  providing 
funds  to  Indian  tribes  in  accordance 
with  a  program  to  expand  the  supply  of 
affordable  housing. 

(dj  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  have  the 
potential  for  indirect,  although  positive, 
impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  The 
NOFA  provides  funds  to  Indian  tribes  in 
accordance  with  a  program  to  expand 
the  supply  of  affordable  housing.  To  the 
e.xtent  that  housing  for  families  is 
increased,  the  impact  on  the  family  is 
indirect  and  beneficial.  .Accordingly,  no 
further  review  is  considered  necessary. 

(e)  Section  102  of  the  HUD  Reform  Act 

Documentation  and  Public  .Access 
Requirements;  Applicant/Recipient 
disclosures: 

Documentation  and  public  access 
requirements.  HUD  shall  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  shall  be  made  available  for 
pubUc  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  shall 
be  made  available  in  accordance  with 
the  F.-eedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  shall  include  the 
recipients  of  assistance  pursuant  to  this 
NOF.A  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HID 
assistance  awarded  on  a  competitive 
basis  (See  24  CFR  12.14(a)  and  12.16(b), 


and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
documentation  and  pubhc  access 
requirements.) 

Disclosures.  HUD  shall  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
shall  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  .All  reports — both  applicant 
disclosures  and  updates — shall  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C,  and  the  notice  published 
in  the  Federal  Register  on  January'  16, 
1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

(f)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
was  published  on  May  13,  1991  (56  FR 
22088)  and  became  effective  on  June  12, 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  shall 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well. 

(g)  Section  112  of  the  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
infiuence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 


management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the^ees  are  tied  to  the 
number  of  housing  units  received  or  are 
ba.sed  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  im.plemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

(h)  Monitoring 

(i)  HUD  Monitoring.  HUD  monitoring 
will  be  in  accordance  with  the 
provisions  at  24  CFR  92.650, 
Performance  Reviews. 

(ii)  Grantee  Reports.  Grantees  must 
submit  performance  reports  in 
accordance  with  24  CFR  92.649. 

(iii)  Certifications.  HUD  monitoring 
will  continue  until  the  grant  funds  are 
expended  and  the  project  is  complete. 
After  that,  HUD  will  rely  upon  an 
annual  statement  &x)m  the  grantee — 
throughout  the  required  period — which 
affirms  that  the  project  continues  to 
meet  affordability  requirements. 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

Dated:  February  18, 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix  1 .  List  of  local  Offices  of  Native 
American  Programs 

Region  V — Chicago,  Office  of  Native 
American  Programs,  FiUD.  77  West  Jackson 
Boulevard,  24th  Floor.  Chicago,  Illinois 
60604-3507,  312-231-1282  or  1-800-735- 
3239.  TDD  Numbers;  1-800-927-9275. 
312-886-3741 

Region  VI — Oklahoma,  Office  of  Native 
American  Programs.  HUD,  Murrah  Federal 
Building.  200  N.W.  5th  Street,  Oklahoma 
City,  Oklahoma  73102-3202,  405-231- 
4101,  TDD  Numbers:  405-231-4181,  405- 
231-4891 

Region  VIII— Denver,  Office  of  Native 
American  Programs.  HUD,  Executive 
Tower  Building,  1405  Curtis  Street, 
Denver.  Colorado  80202-2349,  303-844- 
2963.  TDD  Number:  303-844-6158 

Region  IX— Phoenix.  Office  of  Native 
American  Programs,  HUD,  Two  Arizona 
Center,  400  North  Fifth  Street,  Suite  1650, 
Phoenix,  Arizona  85004-2360,  602-379- 
4156,  TDD  Number:  602-379-4461 

San  Francisco.  Office  of  Native  American 
Programs,  HUD,  450  Golden  Gate  Avenue. 
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8th  Floor.  Box  36003.  San  Francisco,  CA 
94102-3448,  415-556-9200,  TDD  Number: 
415-556-8357 
Albuquerque.  Office  of  Native  American 
Programs,  HUD,  P.O.  Box  1128,  421  Gold 
Street,  Room  304,  Albuquerque.  NM  87103, 
505-766-1372,  TDD  Number:  None 


Region  X — Seattle.  Office  of  Native  American 
Programs,  HL'D.  Seattle  Federal  Office 
Building,  909  First  Avenue.  Suite  200. 
Seattle,  WA  98104-1000.  206-220-5270, 
TDD  Number:  None 

Region  X — Anchorage,  Office  of  Native 
American  Programs,  HUD.  University  Plaza 


Building,  949  E.  36th  Avenue,  Suite  401, 
Anchorage,  Alaska  99508-4399.  907-271- 
4633.  TDD  Number:  907-271-4328 

[FR  Doc.  94-5535  Filed  3-»-94;  8:45  am! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  (c  Toxic  Substances  and 
Disease  Registry 

[ATSDR-791 

Status  of  the  Superfund  Substance- 
Specific  Applied  Research  Program 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Ser\ices  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  proNides  the 
status  of  ATSDR's  effort  to  implement 
the  Agency's  Substance-Specific 
Applied  Research  Program  (SSARP). 
This  research  program,  authorized  by 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SAIL^)  [42  U.S.C. 
9604  (i)].  V.  ;is  initiated  on  October  17, 
1991.  At  that  time,  a  list  of  priority  data 
needs  for  38  priority  hazardous 
substances  was  announced  In  the 
Federal  Register  (56  PR  52178).  The  Hst 
was  subsequently  revised  based  on 
pubUc  comments,  and  published  in 
final  form  on  November  16.  1992  (57  FR 
54150). 

The  38  substances,  each  of  which  is 
found  on  ATSDR's  "List  of  Priority 
Hazardous  Substances"  (56  FR  52166, 
October  17,  1991).  are  aldrin/dieldrin. 
arsenic,  benzene,  beryllium,  cadmium, 
carbon  tetrachloride,  chloroethane, 
chloroform,  chromium,  cvanide,  p.p'- 
DDT.DDE.DDD.  di(2- 
ethylhexyl)phthalato,  lead,  mercury, 
methylene  chloride,  nickel, 
polychlorinated  biphenyl  compounds 
(PCBs),  polycyclic  aromatic 
hydrocarbons  (PAHs)  (includes  15 
substances),  selenium, 
tetrachlort.  ihylene,  toluene, 
trichloroethylene,  vinyl  chloride,  and 
zinc. 

This  notice  also  serves  as  a 
continuous  call  for  voluntary  research 
initiatives.  ATSDR  encourages  private 
sector  organizations  to  volunteer  to 
conduct  research  to  fill  specific  priority 
data  needs.  A  Tri-Agency  Superfund 
Applied  Research  Committee  (TASARC) 
comprised  of  scientists  from  ATSDR, 
the  National  Toxicology  F*rogram  (NTP), 
and  the  Environmental  Protection 
Agency  (EPA)  will  review  all  proposed 
voluntary  research  efforts. 
DATES:  ATSDR  considers  the  voluntary 
research  effort  to  be  important  to  the 
continuing  development  of  the  SSARP. 
Therefore,  the  Agency  encourages 
private  sector  organizations  to  volunteer 


at  any  time  to  conduct  research  to  fill 
identified  data  needs,  until  ATSDR 
announces  that  research  has  been 
initiated  for  a  specific  data  need. 
ADDRESSES:  Private  sector  organizations 
interested  in  volimteering  to  conduct 
this  tj-pe  of  research  may  write  to  Dr. 
William  Cibulas.  Chief,  Research 
Implementation  Branch,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29.  1600  Qifton  Road.  NE., 
Atlanta,  Georgia  30333. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  Gbulas,  Chief.  Research 
Implementation  Branch,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29, 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  telephone  (404) 
639-«306. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (Superfund)  or  CERCLA,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  [42  U.S.C  9604(i)l.  requires  tliat 
ATSDR  (1)  jointly  with  the 
Environmental  Protection  Agency 
(EPA),  develop  and  prioritize  a  list  of 
hazardous  substances  found  at  National 
Priorities  List  (NPL)  sites,  (2)  prepare 
toxicological  profiles  for  these 
substances,  and  (3)  assure  the  initiation 
of  a  research  program  to  fill  identified 
data  needs  associated  with  the 
substances.  Before  starting  such  a 
program,  ATSDR  will  consider 
recommendations  of  the  Interagency 
Testing  Committee  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  on  the  type  of  research  that 
should  be  done. 

On  October  17,  1991,  ATSDR 
announced  the  identification  of  the 
priority  data  needs  for  38  priority 
hazardous  substances  (56  FR  52178), 
requested  public  comments,  and  invited 
private  sector  organizations  to  volunteer 
to  conduct  research  to  fill  specific 
priority  data  needs.  On  November  16, 
1992,  the  Agency  published  a  revised 
Ust  of  117  priority  data  needs  for  these 
priority  hazardous  substances  (57  FR 
54150). 

The  major  goals  of  the  ATSDR  SSARP 
are:  (1)  To  fill  the  substance-specific 
information  needs  of  the  public  and 
scientific  community,  and  (2)  to  supply 
information  necessary  to  conduct 
comprehensive  public  health 
assessments  of  populations  living  near 
hazardous  waste  sites.  This  program 
also  will  provide  data  that  can  be 
generalized  to  other  substances  or  areas 


of  science,  including  risk  assessment  of 
chemicals,  thus  creating  a  scientific  base 
for  fiUing  a  broader  range  of  data  needs. 

CERCLA,  in  section  104(iH5)(D), 
states  that  it  is  the  sense  of  Congress 
that  the  costs  for  conducting  this 
research  program  be  borne  by  the 
manufacturers  and  processors  of  the 
hazardous  substances  under  the  Toxic 
Substances  Control  Act  (TSCA)  and  by 
registrants  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  or  by  cost  recovery  from 
responsible  parties  under  CERCLA.  To 
effect  this  statutory  intent,  ATSDR 
developed  a  plan  whereby  parts  of  the 
SSARP  will  be  conducted  via  regulatory 
mechanisms  (TSCA/FIFRA),  private 
sector  voluntarism,  and  the  direct  use  of 
CERCLA  funds. 

A  Tri-Agency  Superfund  Applied 
Research  Committee  (TASARC) 
comprised  of  scientists  fi-om  ATSDR, 
NTP,  and  the  EPA  has  been  set  up  to: 
(1)  Advise  on  the  assignment  of 
priorities  on  mechanisms  for  filling  data 
needs;  (2)  coordinate  knowledge  of 
research  activities  to  avoid  duplication 
of  research  in  other  programs  and  under 
other  authorities;  (3)  advise  on  issues  of 
science  related  to  substance-specific 
data  needs;  and  (4)  maintain  a 
scheduled  forum  that  provides  an 
overall  review  of  the  ATSDR  SSARP. 
The  TASARC  has  met  four  times  since 
the  initiation  of  the  SSARP.  This  notice 
provides  the  status  of  ATSDR's  efforts  to 
implement  the  SSARP,  focussing  on 
ongoing  activities  relevant  to  test  rule 
development  under  TSCA,/F1FR.A, 
private  sector  voluntarism,  and  direct 
use  of  CERCLA  funds.  Additional  data 
needs  are  being  addressed  through  an 
interagency  agreement  with  NTP,  by 
ATSDR's  Great  Lakes  human  health 
effects  research  program,  and  other 
Agency  programs.  To  date.  59  priority 
data  needs  associated  with  35  ATSDR 
priority  hazardous  substances 
(including  15  PAHs)  are  being 
addressed  via  these  mechanisms  (Table 
1). 

A.  TSCA/FIFRA 

In  developing  and  implementing  the 
SSARP,  ATSDR,  NTP,  and  EPA  have 
established  procedures  to  identify 
priority  data  needs  of  mutual  interest  to 
Federal  programs.  These  data  needs  will 
be  filled  through  a  program  of 
toxicological  testing  under  TSCA.  This 
portion  of  the  research  will  be 
conducted  according  to  established 
TSCA  procedures  and  guidelines.  This 
testing  will  fulfill  more  than  one  Federal 
program's  need.  During  FY  1993,  a 
subset  of  the  117  priority  data  needs  for 
38  substances  (about  60)  was  referred  to 
the  EPA  under  its  authorities  following 
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review  and  endorsement  by  the 
TASARC  oversight  committee. 
Currently.  26  priority  data  needs 
associated  with  11  ATSDR  substances 
have  been  recommended  by  EPA  to  be 
added  to  its  Master  Testing  List,  the  first 
step  in  test  rule  development  under 
TSC.\,  section  4  (Table  2).  Please  note 
that  although  ATSDR  has  identified 
priority  data  needs  for  oral  e.xposure  to 
tetrachloroethylene.  cyanide,  and 
beryllium,  in  response  to  other  Federal 
government  agency  needs,  ATSDR  will 
consider  proposals  to  conduct 
inhalation  studies  in  conjunction  with 
pharmacokinetic  studies  for  these 
substances  in  lieu  of  bioassays  using 
oral  exposures.  It  is  anticipated  that 
inhalation  data  derived  from  these 
studies  can  be  used,  in  conjunction  with 
pharmacokinetic  modeling,  to  address 
ATSDR's  oral  toxicity  data  needs. 

Some  of  ATSDR's  priority  hazardous 
substances  will  not  be  added  to  EPA's 
Master  Testing  list  because  they  do  not 
fall  within  the  bounds  of  TSCA,  Section 
4  authority.  For  example,  TSCA  does 
not  require  testing  chemicals  that  are 
out  of  production,  such  as  PCBs. 
Furthermore,  TSCA  is  not  considered 
the  appropriate  mechanism  for  testing 
PAHs,  because  the  PAHs  are  by- 
products of  multiple  industrial 
processes  and,  therefore,  it  is  difficult  to 
identify  specific  manufacturers.  In 
addition,  TSCA  guidelines  are  not 
available  for  some  of  the  ATSDR 
priority  data  needs  such  as  the 
development  of  analytical  methods  for 
cadmium  and  beryllium,  mechanistic 
studies  on  the  neurotoxic  effects  of  lead, 
and  the  mitigation  of  toxicity  of  vinyl 
chloride.  Moreover,  some  of  the  ATSDR 
priority  hazardous  substances  are 
considered  more  appropriate  for  FIFRA 
than  TSCA,  e.g.,  arsenic,  DDT,  and 
aldrin/dieldrin.  The  Office  of  Pollution, 
Prevention  and  Toxics  (OPPT),  EPA, 
forwarded  the  data  needs  for  these 
substances  to  the  Office  of  Pesticide 
Programs  for  evaluation. 

B.  Private  Sector  Voluntarism 

As  part  of  the  SSARP,  ATSDR 
initially  aimounced  a  set  of  proposed 
procedures  for  conducting  voluntary 
research  on  February  7,  1992  (56  FR 
4758).  It  was  revised  based  on  public 
comments  and  published  on  November 
16, 1992  (57  FR  54160).  This  voluntary 
research  program  fills  priority  data 
needs  along  with  other  mechanisms 
such  as  test  rule  development  through 
EPA  and  CERCLA-funded  research. 
Private  sector  organizations  were 
encouraged  to  volunteer  to  conduct 
research  to  fill  these  specific  priority 
data  needs. 


Currently.  ATSDR  is  pursuing 
voluntary  research  interests  with  two 
private  sector  organizations:  the  General 
Electric  Company  (GE)  and  the 
Halogenated  Solvents  Industry  Alliance 
(HSIA).  To  date,  through  the  voluntary 
research  efforts  of  GE  and  HSIA,  four 
priority  data  needs  for  two  substances 
are  under  discussion,  potentially 
leading  to  the  signing  of  two 
memorandums  of  understanding  (Table 
3). 

During  FY  1993,  ATSDR  staff 
members  met  with  officials  from  GE  to 
discuss  the  Agency's  research  agenda 
for  PCBs.  The  Agency  has  identified 
mutual  interests  in  environmental  fate 
testing  and  human  health  endpoints 
assessments  and  has  initiated 
discussion  on  these  studies  with  GE. 

ATSDR  met  with  HSIA 
representatives  to  discuss  the  use  of 
physiologically-based  pharmacokinetic 
(PBPK)  models  to  fill  priority  data  needs 
for  six  volatile  organic  compounds.  The 
Agency  selected  methylene  chloride  to 
start  using  PBPK  modehng  to  address 
ATSDR's  toxicity  priority  data  needs 
because  of  the  extensive  database  on 
this  substance.  The  toxicity  priority  data 
needs  for  the  remaining  5  volatile 
organic  compounds  (carbon 
tetrachloride,  chloroethane,  chloroform, 
tetrachloroethylene,  and 
trichloroethylene)  may  be  addressed  via 
similar  voluntary  efforts  in  the  future. 

C.  CERCLA-Funded  Research  [Minority 
Health  Professions  Foundation  Research 
Program)  » 

During  FY  1992,  ATSDR  aimounced  a 
S4  million  cooperative  agreement 
program  with  the  Minority  Health 
Professions  Foundation  (MHPF)  to 
support  substance-specific 
investigations.  This  cooperative  venture 
is  supported  by  the  direct  use  of 
CERCLA  funds.  During  FY  1993,  about 
$4  miUion  was  allocated  to  continue 
this  research  program;  no  new  projects 
were  initiated.  Currently,  9  priority  data 
needs  for  21  priority  hazardous 
substances  (including  15  PAHs)  in  the 
SSARP  are  being  addressed  by  the 
MHPF  institutions  through  this 
program.  Also,  the  MHPF  research 
program  will  address  13  other 
substance-specific  data  needs  identified 
in  the  ATSDR  toxicological  profiles 
concerning  exposures  and  related  health 
effects.  The  institutions  receiving 
awards  and  their  respective  research 
projects  are  listed  in  Table  4. 

The  MHPF,  a  not-for-profit  501(c)(3) 
organization,  is  comprised  of  11 
minority  health  professions  schools.  Its 
primary  mission  is  to  research  the 
persistent  health  problems  that 
disproportionately  plague  poor  and 


minority  citizens.  The  purposes  of  the 
ATSDR-MHPF  cooperative  agreement 
are:  (1)  To  initiate  research  to  fill 
ATSDR-identified  data  needs  for 
priority  hazardous  substances,  and  (2)  to 
enhance  existing  discipUnary  capacities 
to  conduct  research  in  environmental 
health  at  MHPF  member  institutions. 

The  areas  of  research  at  MHPF 
institutions  include  those  related  to 
broad  areas  of  toxicology  and 
environmental  health  science.  Some  of 
the  MHPF  member  institutions  are 
conducting  health  studies  of  minority 
groups  exposed  to  ATSDR's  priority 
hazardous  substances. 

D.  National  Toxicology  Program 

ATSDR  maintains  an  interagency 
agreement  (LAG)  with  NTP  to  conduct 
toxicological  testing  of  substances 
identified  at  NPL  sites.  The  studies 
determine  levels  of  exposure  that 
present  a  significant  risk  to  humans  of 
acute,  subacute,  and  chronic  health 
effects.  Often  these  studies  include  an 
assessment  of  the  substance's  ability  to 
cause  cancer,  reproductive  toxicity,  and 
birth  defects.  The  results  of  these 
studies  are  used  by  regulatory  agencies 
such  as  the  Food  and  Drug 
Administration  and  the  EPA.  various 
environmental  and  industrial  groups, 
and  ATSDR  to  improve  the  abihty  to 
conduct  public  health  assessments  at 
NPL  sites.  Under  this  agreement,  one 
toxicity  priority  data  need  identified  in 
the  SSARP  (carbon  tetrachloride, 
immunotoxicology  battery  of  tests  via 
oral  exposure)  is  currently  being 
addressed.  This  NTP  study  was  begun 
in  September  1993  and  should  be 
completed  in  February  1994. 

E.  Great  Lakes  Human  Health  Effects 
Research  Program 

Some  of  the  priority  data  needs 
identified  in  the  SSARP  have  been 
independently  identified  as  research 
needs  through  the  ATSDR  Great  Lakes 
human  health  effects  research  program, 
a  separate  research  program.  To  date,  12 
priority  data  needs  for  19  priority 
hazardous  substances  (including  15 
PAHs)  identified  in  the  SSARP  are  being 
addressed  through  this  program.  The 
institutions  receiving  awards  and  their 
respective  studies  are  listed  in  Table  5. 

The  Great  Lakes  Critical  Programs  Act 
of  1990  mandates  EPA,  in  consultation 
with  ATSDR,  to  prepare  a  report  by 
September  30, 1994,  that  assesses  the 
adverse  effects  of  pollutants  in  the  Great 
Lakes  system  on  the  health  of 
individuals  in  the  Great  Lakes  states.  A 
variety  of  persistent  toxic  substances  are 
prevalent  in  the  Great  Lakes,  including 
PCBs,  DDT  and  its  metabolites,  dieldrin, 
toxaphene,  mirex,  mercury. 
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beii2o[aip>Tfno,  hexachloroben^eae, 
f'orans,  dioxins.  and  lead.  Certain 
populations — Native  Americans,  sport 
anglers,  fetuses  and  nursing  infants  of 
mothers  who  consume  contaminated 
Great  Lakes  fish — have  a  potentially 
higher  risk  of  long-term  adverse  effects 
resulting  from  exposure  to  these 
contaminants. 

The  ATSDR-supported  research 
projects  focus  on  these  high-risk 
populations  to  try  to  further  define  the 
human  health  consequences  of  exposure 
to  these  persistently  toxic  substances. 
The  research  activities  include,  but  are 
not  hmited  to:  (1)  Characterizing 
exposure  and  determining  the  profiles 
and  levels  of  Great  Lakes  contaminants 
in  biologic  I  tissues  and  fluids  in  high- 
risk  populations;  (2)  identifying 
rensitive  and  specific  human 
reproductive/developmental  end  points 
find  correlating  them  to  exposure  to 
Great  Lakes  contaminants:  (3) 
■  letermining  the  short-  and  long-term 
risk(s)  of  adverse  health  effects  in 
progeny  whose  parents  were  exposed  to 
Great  Lakes  contaminants;  (4) 
investigating  the  feasibility  of 
establishing  registries  and  surveillance 
cohorts  in  the  Great  Lakes  region;  and 
(5)  establishing  a  chemical  mixtures 
database  with  emphasis  on  tissue  and 
blood  levels  in  order  to  identify  new 
cohorts,  conduct  surveillance  and 
health  effects  studies,  and  establish 
registries  and  surveillance  cohorts. 

During  FY  1992,  ATSDR  announced  a 
$2  milhon  grant  program  to  conduct 
research  on  the  impact  on  human  health 
of  contaminated  fish  consumption  in 
the  Great  I    ^es  region.  On  September 
30,  1992,  ATSDR  announced  nine 
awards  under  this  program. 

In  FY  1993,  about  S3  million  was 
allocated  to  support  the  continuation  of 
the  research  projects  conducted  at  the 
nine  institutions  originally  funded 
during  FY  1992.  Ln  addition,  ATSDR 
awarded  one  new  grant  to  the  Michigan 
Department  of  Public  Health  to  design, 
establish,  and  operate  a  professionally 
creditable  interlaboratory  quality 
assurance/quality  control  program  for 
the  ATSDR  Great  Lakes  human  health 
effects  research  program. 

F.  Other  ATSDR  Programs 

In  its  role  as  a  public  health  agency 
addressing  environmental  health, 
ATSDR  may,  where  appropriate,  collect 
human  data  to  validate  substance- 
specific  exposure  and  toxicity  findings; 
information  on  levels  of  contaminants 
in  humans  has  been  identified  as  a 


priority  data  need  for  37  of  the  38 
priority  substances  (Table  1).  ATSDR 
will  obtain  this  information  through 
exposure  and  health  effects  studies,  and 
through  establishing  and  using 
substance-specific  subregistries  of 
people  within  the  Agency's  National 
Exposure  Registry  who  have  potentially 
been  exposed  to  these  substances. 

The  list  of  38  priority  hazardous 
substances  in  the  SSARP  was  forwarded 
to  ATSDR's  Exposure  and  Disease 
Registry  Branch  (EDRB),  Division  of 
Health  Studies,  for  consideration  as 
potential  candidates  for  subregistries  of 
exposed  persons,  based  on  criteria 
described  in  EDRB's  1988  document, 
"Policies  and  Procedures  for 
Establishing  a  National  Registry  of 
Persons  Exposed  to  Hazardous 
Substances."  To  date,  ATSDR  has 
selected  benzene,  chromium,  and 
trichloroethylene  as  primary 
contaminants  to  establish  subregistries 
in  the  National  Exposure  Registry. 
However,  aldrin/dieldrin,  carbon 
tetrachloride,  chloroethane,  chloroform, 
cyanide,  p,p'-DDT,  DDE,  DDD,  di  (2- 
ethylhexyl)  phthalate,  mercury, 
methylene  chloride,  PAHs,  selenium, 
tetrachloroethylene,  and  vinyl  chloride 
remain  as  a  part  of  the  candidate  pool. 
They  will  be  considered  for  selection  as 
primary  contaminants  during  each 
selection  process  (Table  1).  Finally, 
arsenic,  beryllium,  cadmium,  lead, 
nickel,  PCBs,  toluene,  and  zinc  are  not 
considered  to  be  in  the  pool  of 
candidate  substances  for  an  exposure 
registry  at  this  time.  This  decision  will 
be  re-evaluated  as  more  information  on 
the  chemicals  and  exposure  sites 
become  available. 

With  regard  to  epidemiologic  studies, 
ATSDR  beheves  that  for  many  of  the  38 
priority  hazardous  substances,  an 
extensive  amount  of  animal  data,  and 
some  human  data,  have  already  been 
collected;  therefore.  ATSDR  considers  it 
appropriate,  where  feasible,  to  conduct 
epidemiologic  studies  on  such 
substances.  In  response  to  public 
comments,  the  Agency's  SSARP  vdll 
address  substance-specific  rather  than 
site-specific  epidemiologic  studies. 

The  substance-specific  studies  are 
designed  to  determine  substance- 
specific  cause  and  effect.  In  this  case, 
ATSDR  is  not  necessarily  directed 
toward  populations  exposed  via  the 
environment  at  hazardous  substance 
release  sites,  as  in  a  site-specific  study. 
Instead,  any  appropriate  population  of 
suitable  exposure  via  the  environment. 


consumer  products,  or  occupation  can 
be  used  to  design  a  rigorous  analytic 
epidemiologic  investigation. 
Epidemiologic  studies  on  several  of 
ATSDR's  38  priority  hazardous 
substances  (such  as  DDT,  PCBs,  and 
PAHs)  are  being  conducted  by  the 
ATSDR  Great  Lakes  human  health 
effects  research  program  (Table  5). 

Two  epidemiologic  studies  on  lead 
(identified  as  a  data  need  by  ATSDR), 
are  also  being  conducted  by  the 
Morehouse  School  of  Medicine  and  the 
King/Drew  Medical  Center  of  the 
Charles  R.  Drew  University  of  Medicine 
and  Science  via  the  ATSDR— MHPF 
cooperative  agreement.  ATSDR  expects 
that  other  substance-specific 
epidemiologic  studies,  identified  as  data 
needs  or  priority  data  needs  in  the 
SSARP,  may  potentially  be  conducted 
by  other  Divisions  within  ATSDR. 

ATSDR  acknowledges  that  the 
conduct  of  epidemiologic  studies  to 
determine  possible  linkages  between 
exposure  to  hazardous  substances  and 
human  health  effects  may  be 
accomplished  other  than  by  Agency 
programs,  or  under  other  ATSDR- 
sponsored  auspices.  Toward  that  end, 
the  Agency  encourages  the  private 
sector  and  other  government  programs 
to  use  ATSDR's  priority  data  needs  to 
plan  research  activities  to  identify 
appropriate  populations  and  conduct 
studies  addressing  the  specific  human 
health  issues. 

Finally,  the  collection,  evaluation, 
and  interpretation  of  data  from 
contaminated  media  around  hazardous 
waste  sites  have  been  identified  as 
priority  data  needs  for  all  38  priority 
hazardous  substances  by  ATSDR. 
However,  the  Agency  realizes  that  a  lot 
of  information  has  already  been 
collected  through  individual  state 
programs  and  the  EPA's  CERCLA 
activities;  therefore,  ATSDR  will 
evaluate  the  extant  information  from 
these  programs  in  order  to  help  fill  data 
needs  on  substance-specific  exposures. 

The  results  of  the  research  conducted 
via  the  SSARP  will  be  used  for  public 
health  assessments  and  to  reassess 
ATSDR's  substance-specific  priority 
data  needs.  The  Agency  expects  to  re- 
evaluate the  priority  data  needs  for 
priority  hazardous  substances  every 
three  years. 

Dated:  March  3,  1994. 
Walter  R.  Dowdle, 

Deputy  Administrator.  Agency  for  Toxic 
Substances  and  Disease  Registry- 
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Table  1.— Substance-Specific  Priority  Data  Needs  Currently  Being  Addressed  Under  ATSDR's  Applied 

Research  Programs 


Substance 


ID 


Priority  Data  Need 

Mechanistic  studies  on  the  neurotoxic  effects  of  lead  

Analytical  methods  for  tissue  levels  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxJ  other  populations,  such 

as  exposed  workers. 
Comparative  toxicokjnetic  studies  to  determine  if  an  appropriate  animal  species  can  be 

identified. 

Half-lives  in  surface  water,  groundwater  

Bioavailatwiity  from  soil  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Multigeneration  reproductive  toxicity  study  via  oral  exposure 

Dose-response  data  m  animals  for  chrontc -duration  oral  exposure  

Immunotoxicoiogy  t»attery  of  tests  via  oral  exposure  

Exposure  levels  m  humans  living  r>ear  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  animals  for  acute-duration  inhalation  exposure 

Multigeneration  reproductive  toxicity  stucJy  via  inhalation  

Dose-response  data  in  animals  for  chronic -duration  inhalation  exposure  

Mitigation  of  vinyl  chloride-irOuced  toxicity   

2-species  developmental  toxicity  study  via  inhalation  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxl  other  populations,  such 

as  exposed  workers. 

Pote'~tial  candidate  for  subregistry  of  exposed  persons  

Dose-response  aata  in  animals  for  acute-  and  intermediate-duration  oral  exposure.  The 

sutxhronic  study  should  include  an  extended  reproductive  organ  histopathology. 

2-species  developmental  toxicrty  study  via  oral  exposure  

Neurotoxicology  battery  of  tests  via  oral  exposure 

Epidemiological  studies  on  the  health  ejects  of  tjenzene  (Special  emphasis  endpoints  in- 
clude immunotoxicity). 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Analy-tical  methods  for  biological  tissues  and  fluids  and  errvironmental  media  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  ar>d  ottier  populations,  such 

as  exposed  workers. 

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  oral  exposures  

Biodegradation  of  PCBs  in  water;  bioavailability  of  PCBs  in  air,  water  and  soil  

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  inhalation  exposures. 

The  sutxhronic  study  shoukj  include  extended  reproductive  organ  histopathology. 
Epidemiological  studies  on  the  health  effects  of  PCBs  (Special  emphasis  endpoints  include: 

immunotoxicity,  gastrointestinal  toxicrty.  Irver,  kidney,  thyroid  toxicity,  reproductive/devel- 
opmental toxicity). 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Dose-response  data  in  animals  for  intermediate-duration  oral  exposure  

Epidemiological  studies  on  the  health  effects  of  chloroform  (Special  emphasis  endpoints  irv 

elude:  cancer,  neurotoxicity,  reproductive  and  developmental  toxicity,  hepatotoxicity.  and 

renal  toxicrty). 
Exposure  levels  in  humans  living  near  hazardous  waste  srtes  and  other  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  animals  for  intermediate  duration  oral  exposures.  The  sutxhronic 

study  should  include  extended  reproductive  organ  histopathology  and  immunopathology. 

2-species  developmental  toxicrty  study  via  inhalation  or  oral  exposure  

Mechanistic  studies  on  PAHs.  on  how  mixtures  of  PAHs  can  influence  the  ultimate  activa- 
tion of  PAHs.  and  on  how  PAHs  affect  rapidly  proliferating  tissues. 
Dose-response  data  in  animais  for  acute-  and  intennediate-duration  inhalation  exposures. 

The  sutxhronic  study  should  include  extended  reproductive  organ  histopattiology  and 

immunopathology. 
Epidemiological  studies  on  the  health  effects  of  PAHs  (Special  emphasis  endpoints  include; 

cancer,  dermal,  hemolymphatic.  and  hepatic). 
Exposure  levels  in  humans  living  near  hazardous  waste  srtes  and  ottier  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  animals  tor  acute-duration  oral  exposure  

Neurotoxicology  battery  of  tests  via  the  oral  route 

Immunotoxicology  battery  of  tests  via  the  oral  route  

Epidemiological   studies   on   the   hearth   effects   of  thchloroethylene   (Special   emphasis 

endpoints   Include:   cancer,   hepatotoxicity,   renal  toxicity,  developmental  toxicity,   and 

neurotoxicity). 


Addressed 


Lead 


Arsenic 


Mercury 


Vinyl  Chloride 


Benzene 


Cadmium 
PCBs  


Chloroform 


PAHs 


Trichloroethylerie 


1A 
1B 
10 

2A 

28 

20 

2D 

3A 
3B 
30 
3D 

3E 
4A 
4B 

40 
4D 

4E 
4F 

4G 
5A 

58 
50 
5D 

5E 

6A 
68 

7A 
78 
70 

7D 


7E 

8A 
88 


8C 

8D 
9A 

98 
90 

9D 


9E 

9F 

90 

10A 

108 

100 

10D 


• 
• 


• 
• 
• 
• 


• 

• 
• 


• 
• 


• 


• 
• 

• 

• 
• 
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Table  1.— Substancc-Specific  Priority  Data  Needs  Currently  Being  Addressed  Under  ATSDR's  Applied 

Research  Programs — Continued 


Substance 


ID 


Priority  Data  Need 

Exposure  levels  In  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  wor<<ers. 

Dose-response  data  in  animals  for  chronic-duration  oral  exposure  

Comparative  toxicokjnetic  study  (across  routes/species) 

Bioavailability  and  bioaccumulation  from  soil  

Epidemiological  studies  on  the  health  effects  of  DDT,  DDD  and  DDE  (Special  emphasis 

endpoints  include;  immunotoxicity,  reproductive  and  developmental  toxicity). 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  animals  tor  acute-duration  exposure  to  chromium  (VI)  and  (III)  via 

oral  exposure  and  for  intermediate-duration  exposure  to  chromium  (VI)  via  oral  exposure. 

Mtltigeneration  reproductive  toxicity  study  via  oral  exposure  to  chromium  (III)  and  (VI) 

Immunotoxicology  tatlery  of  tests  following  oral  exposure  to  chromium  (III)  and  (VI) 

2-species  developmental  toxicity  study  via  oral  exposure  to  chromium  (111)  and  (VI)  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 
Dose-response  data  in  animals  for  acute-duration  oral  exposure,  including  neuropathology 

and  demeanor,  and  immunopattwlogy. 

Multigeneration  reproductive  toxicity  study  via  oral  exposure 

Dose- response     data     in     animals     for     chronic-duration     oral     exposure,     including 

neuropathology  and  demeanor,  and  immunopathology. 

2-species  developmental  toxicity  study  via  oral  exposure  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  aninnals  for  intermediate-duration  oral  exposure  

Bioavailability  from  soil  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  exposures  via  inhala- 
tion. The  subchronic  study  should  include  extended  reproductive  organ  histopatholoyy 

and  evaluation  of  neurobehavioral  and  neuropattx)togical  endpoints. 

2-species  developmental  toxicity  study  via  oral  exposure  

Evaluation  of  the  environmental  fate  of  cyanide  in  soil 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  animals  for  chronic  oral  exposure.  Ttie  study  should  include  ex- 
tended reproductive  organ  and  nervous  tissue  (and  demeanor)  histopathology. 

Immunotoxicology  tiattery  of  tests  via  oral  exposure  

Half-life  in  soil  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  

Dose-response  data  in  animals  for  acute-  and  Intermediate-duration  inhalation  exposures. 

The  subchronic  study  should  include  exter>ded  reproductive  organ  histopathology. 

2-soecies  developmental  toxicity  study  via  inhalation  exposure 

Environmental  fate  in  air;  factors  affecting  bioavailability  in  air  

Analytical  methods  to  determine  environmental  speciation  

Immunotoxicology  battery  of  tests  following  oral  exposure 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 
Dose-response  data  in  animals  for  acute-  and  intermediate-duration  oral  exposures.  The 

subchronic  study  should  include  an  extended  histopattwlogical  evaluation  of  the  immune 

system. 
Comparative  toxicokinetic  studies  (Ctiaracterization  of  absorption,  distribution,  and  excre- 
tion via  oral  exposure). 

Neurotoxicology  t>attery  of  tests  via  oral  exposure  

Mechanism  of  toluene-induced  neurotoxicity  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 
Epidemiological  studies  on  the  health  effects  of  nickel  (Special  emphasis  endpoints  include; 

reproductive  toxicity). 

2-specjes  developmental  toxicity  study  via  the  oral  route 

Dose-response  data  in  animals  for  acute-  arxj  intermediate-duration  oral  exposures  

Neurotoxicology  tiattery  of  tests  via  oral  exposure  

Bloavailatjility  of  nickel  from  soil  

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 

as  exposed  workers. 


Addressed 


DOT 


Chromium 


Tetrachloroethylene 


AldnrVDieldrin 


Cyanide 


Cartx)n  TetrachkDride 


Beryllium 


Toluene 


Nickel 


10E 

11A 

118 
lie 
11D 

11E 

11F 
12A 

12B 
12C 
12D 
12E 

13A 

138 
13C 

13D 
13E 

13F 
14A 
148 
14C 

14D 
15A 


158 
15C 
15D 

15E 

16A 

168 
16C 
16D 

16E 
17A 

178 
17C 
17D 
17E 
17F 

18A 


188 

18C 
18D 
18E 

19A 

198 
19C 
19D 
19E 
19F 


• 

• 

•' 
• 

• 


• 
• 


• 


• 
• 


•* 
• 

• 
• 
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Table  1  .—Substance-Specific  Priority  Data  Needs  Currently  Being  Addressed  Under  ATSDR's  Applied 

Research  Programs — Continued 


Substance 

ID 

Pnonry  Data  Need 

Addressed 

Methylene  Chloride  

20A 

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  oral  exposure.  The 
sutxhromc     study     shouJd     inc.lud€     extendec     reproductive     organ     histopattiology, 
neuropathology  and  demeanor,  and  immunopattx)iogy. 

• 

20B 

2-species  developmental  toxicity  study  via  ttie  oral  route 

^ 

20C 

Exposure  levels  m  humans  living  near  hazardous  waste  sites  and  other  populations,  such 
as  exposed  workers. 

20D 

Potential  candidate  for  subregistry  of  exposed  persons  

•• 

Zinc  

21A 

Dose-response  data  in  animais  for  acute-  and  intermediate-duration  oral  exposures.  The 
sutxihronic    study    should    include    an    extended    histopathotogical    evaluation    of   the 
immunologic  and  neurological  systems. 

• 

21B 

Multigeneration  reproductive  toxiotv  study  via  oral  exposure 

21C 

Carcinogenicity  testing  (2-year  bioassay)  via  oral  exposure 

21D 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 
as  exposed  workers. 

dehp 

22A 

Eptdemioiogical  studies  on  the  health  effects  of  DEHP  (Special  emphasis  endpomts  in- 
clude: cancer). 

22B 

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  oral  exposures.  The 
sutxhronic    study    should    include    an    extended    histopathological    evaluation    of   the 
immunologic  and  neurologic  systems. 

22C 

Multigeneration  reproductive  toxicity  study  via  oral  exposure 

22D 

Comparative  toxicokmetic  studies  (Studies  designed  to  examine  how  primates  metatwiize 
and  distribute  DEHP  as  compared  to  rodents  via  oral  exposure). 

• 

22E 

Exposure  levels  m  humans  living  near  hazardous  waste  sites  and  other  populations,  such 
as  exposed  workers. 

22F 

23A 

Potential  candidate  for  subregistry  of  exposed  persons  

•• 

Selenium  

Dose-response  data  m  animals  for  acute-duration  oral  exposure  

23B 

Immunotoxicology  battery  of  tests  via  oral  exposure  

23C 

Epidemiological  studies  on  the  health  effects  of  selenium  (Special  emphasis  endpoints  in- 
clude: cancer,  reproductive  and  developmental  toxicity,  hepatotoxicity  and  adverse  skin 
effects) 

23D 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such 
as  exposed  workers. 

23E 

Potential  candidate  for  subregistry  of  exposed  persons  

•' 

Chloroethane 

24A 

Dose-response  data  i"  animals  for  acute-  and  intermediate-duration  oral  exposures.  Ttie 
subchronic  study  snoukj  include  an  evaluation  of  immune  and  nervous  system  (and  t)e- 
havior,  demeanor)  tissues,  and  extended  reproductive  organ  histopathology. 

• 

24B 

Dose-response  data  m  animals  for  chrontc  mnalation  exposures.  The  study  should  indude 

an  evaluation  of  nervous  system  (and  tx-navior)  tissues. 

24C 

Potential  candidate  for  subregistry  of  exposed  persons  

•• 

•  These  substances  are  included 
lection  as  primary  contaminants  by 


in  t^e  pool  of  candidate  substances  for  subregistry  development.  These  substarx:es  will  be  considered  for  se- 
the  Division  of  Health  Studies,  ATSDR,  dunng  each  selection  process. 


Table  2.— Priority  Data  Needs  Being  Addressed  by  EPA  Rule  Making 


Substance 


ID 


Priority  Data  Need 

Dose-response  data  in  animals  for  chromc-duration  oral  exposure  

Immunotoxicology  battery  of  tests  via  oral  exposure  

Multigeneration  reproductive  toxicity  stiKty  via  inhalation  

2-species  developmental  toxicity  study  via  inhalation 

Dose-response    data    in    animals    for    intermediate-duration    oral    exposure.    The 

sutxhronic  study  should  include  an  extended  rep'oductive  organ  histopathology. 

Neurotoxicotogy  battery  of  tests  via  oral  exposure  

Dose-response  data  m  animals  for  acute-durat'on  oral  exposure  

Immunotoxicology  battery  of  tests  via  the  oral  route  

Dose-response  data  m  animals  for  acute-duration  exposure  to  chromium(VI)  and  (III) 

via  oral  exposure 
Multigeneration  reproductive  toxicity  study  via  oral  exposure  to  chromium  (III)  and  (VI) . 

Immunotoxicology  battery  of  tests  following  oral  exposure  to  chromium  (III)  and  (VI) 

Dose-response    data     m     animals     for     acute-duration     oral     exposure,     including 

neu'opathology  ana  demeanor,  and  immunopathoiogy, 

Multigeneration  reproductive  toxicity  study  via  oral  exposure  

2-Species  developmental  toxicity  study  via  oral  exposure 


tsca/fifra 


Mercury  

Vinyl  Chloride  

Benzene  

Trichloroethylene  ... 
Chromium 

Tetrachloroethylene 


3B 
3C 

48 
4E 
5A 

5C 
10A 

i(x: 

12A 

12B 

12C 
13A 


13B 


13D 


TSCA. 

TSCA. 
TSCA. 
TSCA. 
TSCA. 

TSCA. 
TSCA. 
TSCA. 
TSCA. 

TSCA. 

TSCA. 

TSCA 
(inhalation 

study). 

TSCA 
(inhalation 

study). 

TSCA 
(inhalation 

study). 
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Table  2.— Priorip/  Data  Needs  Being  Addressed  by  EPA  Rule  Making — Continued 


Substance 

ID 

Priofity  Data  Need 

TSCA/FIFRA 

Cvanide      

ISA 

Dose-response  data  In  animals  for  acute-  arxj  Intermediate-duration  exposures  via  irv 

TSCA. 

halation.    The    subacute    study    should    include    extended    reproductive    organ 

hrstopathology  arxJ  evaluation  of  neurobehavioral  and  neuropathologtcal  endpoints. 

158 

2-SDecies  develoomental  toxicitv  studv  via  oral  exoosure      

TSCA 

(inhalation 

study). 

15C 

Evaluation  of  the  environmental  fate  of  cyanide  in  soil  

TSCA. 

Beryllium 

17A 

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  inhalation  expo- 
sures.   The    sutxhronic    study    should    include    extended    reproductive    organ 
histopathology. 

TSCA. 

17B 

2-spec(es  developmental  toxicity  study  via  inhalation  exposure 

TSCA. 

17C 

Environmental  fate  in  air'  factors  affecting  bioavailability  in  air 

TSCA 

17E 

Immunotoxicology  battery  of  tests  following  oral  exposure  ; 

TSCA 

(inhalation 

study). 

Toluene  

18A 

Dose-response  data  in  animals  for  intermediateduration  oral  exposures.  The  study 
stwuld  include  an  extended  histopathological  evaluation  of  the  immune  system. 

TSCA. 

188 

Comparative  toxicokinetic  studies  (Charactenzation  of  absorption,  distribution,  and  ex- 
cretion via  oral  exposure). 

TSCA. 

Methylene  Chloride       

20A 

Dose-response  data  In  animals  for  intermediate-duration  oral  exposure.  The  study 

TSCA. 

should  include  extended  immunopathotogy  and  neuropathology. 

208 

2-spectes  developmental  toxicity  study  via  the  oral  route          

TSCA 

Chloroethane 

24A 

Dose-response  data  in  animals  for  acute-  and  Intermediate-duration  oral  exposures. 

TSCA.  (EPA 

The  sutx;hronic  study  stXHjId  inciude  an  evaluation  of  immune  and  nervous  system 

will  only 

(and  betiavior.  demeanor)  tissues,  and  extended  reproductive  organ  histopathology. 

address  the 

immune 

system 

requirement  of 

this  Pnority 

Data  Need) 

Table  3— Priority  Data  Needs  Potentially  Being  Addressed  by  voluntary  Research 


Substance 

ID 

Priority  data  need 

Firm 

PCBs 

78 
7E 

20A 
208 

Biodegradation  of  PCBs  in  water  

General  Electric  Company. 

Methylene  chloride  

Eptdemiological  studies  on  ttie  health  effects  of  PCBs  (Special  env 
phasis  endpoints  include:  immunotoxicity,  gastrointestinal,  toxicity, 
liver,  kidney,  thyroid,  toxrcity,  reproductive/developmental,  toxicity). 

Dose-response  data  in  animals  for  acute-  and  intermediate-duration 
oral  exposure.  The  subchronic  study  should  include  extended  re- 
productive organ  histopathokjgy,  neuropathology  and  demeanor, 
and  immunopatttology. 

2-species  developmental  toxicity  study  via  the  oral  route  

General  Electric  Company. 

Halogenated    Solvents     Industry 
Alliance. 

Halogenated    Solvents     industry 
Alliance. 

Table  4.— Priority  Data  Needs  Being  Addressed  by  MHPF  Institutions 


Sutistance 

ID 

Prioftty  data  need 

r'' ■■ 

Institution 

Lead 

1A 

Mechanistic  studies  on  the  neurotoxic  effects  of  lead  ... 

Florida  A  &  M  University. 
Texas  Southern  University. 

1C 

Exposure    levels    in   humans    living    near    hazardous 

The  Kingi'Drew  Medical  Center  of  tt>e  Charles  R. 

waste  sites  and  other  populations,  such  as  exposed 

Drew  University  of  Medicine  and  Science. 

workers. 

Morehouse  School  of  Medicine. 

Mercury  

3A 

Multigeneration  reproductive  toxicity  study  via  oral  ex- 
posure. 

Tuskegee  University. 

Benzene 

58 

2-species  developmental  toxicity  study  via  oral  expo- 

Xavier  University. 

PAHs 

9A 

Dose-response  data  in  animals  tor  intermediate  dura- 
tion oral  exposures.  The  subchronic  study  should  in- 
clude extended  reproductive  organ  histopathology 

and  immunopathology. 

Mehan-y  Medical  College. 

' 

9D 

Dose-response  data  in  animals  for  acute-  and  inter- 
mediate-duration      inhalation       exposures.       The 
subchronic  study  should  include  exterxJed  reproduc- 
tive organ  histopathokjgy  and  immunopathology. 

Meharry  Medical  College. 

Trichloroethylene  

108 

Neurotoxicology  battery  of  tests  via  oral  exposure  

Texas  Southern  University. 
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Table  4.— Priority  Data  Needs  Being  Addressed  by  MHPF  iNSTiTuriONS— Continued 


Substance 


Toluene 
Zinc  


18C 
21A 


Pnonty  data  need 


Neuro'oxicology  battery  o'  tests  via  oral  exposure  

Dose-response  data  in  animals  for  acute-  and  inter- 
mediate-duration orail  exposures.  The  subchronic 
study  should  include  an  extended  histopathological 
evaluat  on  of  the  immunologic  and  neurological  sys- 
tems. 


Institution 


Texas  Southern  Universrty. 
Xavier  Urw«-ersJty. 
Tuskegee  University. 


Table  5— Priority  Data  Needs  Being  Addressed  by  the  ATSDR  Great  Lakes  Human  Health  Effects 

Research  Program 


Substance 

ID 

Pnonty  data  need 

Inst-tuton 

Lead  

1C 

Exposure    levels    in    humans    I'ving 
near   hazardous  waste   sites   and 

State  University  of  New  York  at  Buffalo. 
State  University  of  New  Ycxv  a!  Oswego. 

other    populations,    such    as    ex- 

Michigan State  Unr^ersity 

posed  workers. 

University  of  Wisconsin — Supe^or. 
New  York  State  Health  Department. 
University  of  Illinois  at  Chicago 
University  of  Illinois  at  Urtjana-Ghampaign. 
Wisconsin  Department  of  Health  and  Social  Services. 

Mercury  

3A 

Multigeneration   reproductive   toxicity 
study  via  oral  exposure. 

State  University  of  New  Yorv  at  Oswego, 
University  of  Illinois  at  Chicago 

3D 

Exposure    levels    m    humans    living 

State  University  of  New  York  at  Buffalo. 

near   hazardous  waste   sites  and 

State  University  of  New  York  at  Oswego. 

other    populations,    such    as    ex- 

Michigan State  University. 

posed  workers. 

University  of  Wisconsin — Supenof. 
New  York  State  Health  Department. 
University  of  Illinois  at  Chicago 
University  of  Illinois  at  Urbana-Chamoaign 
Wisconsin  Departn>ent  of  Healt^  ano  Social  Services. 

3E 

Potential  candidate  for  sub'egistry  of 
exposed  persons. 

Wisconsin  Department  o'  Heaitti  a.nc  Soaal  Services. 

PCBs  

7A 

Dose-response  data  m  animals  tor 
acute-    and    intermediate-duration 

Unive'Sity  of  Wisconsin — Superior. 

oral  exposures 

7E 

Epidemiological  st-udies  on  the  health 

State  University  of  New  YorV  at  Buflalo. 

eftects  of  PCBs  (speoal  ernphasis 

State  University  of  New  York  at  Oswego. 

endpomts  include:  invnunotoxicity, 

University  of  Wisconsin — Supenor 

gastrointestinal   toxicity,   liver,   kid- 

University of  Illinois  at  Chicago. 

ney,  thyroid  toxicity,  reproductive/ 

University  of  Illinois  at  Urbana-Champaign. 

developmental  toxicity). 

7F 

Exposure    leve's    in    humans    living 

State  University  of  New  York  a*  Buffalo. 

near  hazardous  waste  sites  and 

State  University  of  New  York  at  Oswego. 

other    populabons.    such    as    ex- 

Michigan State  Umversrty 

posed  workers. 

University  of  Wisconsin — Superior. 
New  York  State  Health  De.partment. 
University  of  Illinois  at  Chicago, 
University  of  Illinois  at  Urt)ana-Champaign. 
Wisconsin  Department  of  Hearth  and  Social  Services. 

PAHs  

9E 

Epidemiologi'Ca!  studies  on  the  health 
effects  of  PAHs  (special  emphasis 

Wisconsin  Department  of  Health  and  Social  Sen/ices. 

endpoints  include:  career,  dermal. 

hemolymphatic,  and  hepatic). 

9F 

Exposure    levels    m    humans    living 
near   hazardous  waste   sites   and 
other    populations,    such    as    ex- 
posed workers. 

Wisconsin  Department  of  Health  and  Social  Services. 

DDT 

11D 

Epidemiological  studies  on  tt>e  health 

State  University  of  New  York  at  Buttalo. 

eftects   of    DDT,    DDD   and    DDE 

State  Unrversity  of  New  York  at  Oswego. 

(special    emphasis    endpoints    in- 

Michigan State  University. 

clude:  immunotoxicity,  reproductive 

University  of  Illinois  at  Chicago 

and  developmental  toxicity). 

Wisconsin  Department  of  Health  a->c  Social  Services. 

11E 

Exposure    levels    in    humans    Ir.'ing 

State  University  of  New  York  at  Bufaio, 

near  hazardous  waste  sites  and 

State  University  of  New  Yoh-,  at  Oswego. 

other    populations,    such    as    ex- 

Michigan State  University 

posed  workers. 

University  of  Illinois  at  Chicago 

Wisconsin  Department  of  Health  and  Soaal  Services. 

11F 

Potential  candidate  for  subregistry  of 
exposed  persons. 

Wisconsin  Department  of  Health  and  Social  Services. 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  200  and  201 

RIN  1810-AA70 

Chapter  1  Program  in  Local 
Educational  Agencies  and  Chapter  1 — 
Migrant  Education  Program 

AGENCY:  Dt!partment  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Secretary  of 
Education  (Secretary)  proposes  to  issue 
regulations  amending  the  regulations 
governing  Part  A  and  Part  D,  Subpart  1 
of  Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965. 
Part  A  of  chapter  1  provides  financial 
assistance  through  State  educational 
agencies  (SEAs)  to  local  educational 
agencies  (LEAs)  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  school  attendance 
areas  with  high  concentrations  of 
children  from  lovkr-income  families  and 
children  in  local  institutions  for 
neglected  or  delinquent  children.  Part  D 
of  chapter  1  authorizes  a  Migrant 
Education  Program  (MEP)  that  provides 
financial  assistance  to  SEAs  to  establish 
and  improve  programs  to  meet  the 
special  educational  needs  of  migratory 
children  of  migratory  agricultural 
workers  or  fishermen. 

These  amendments  are  needed  to 
afford  fie-xibility  to  States  that  have 
developed  assessment  systems  that 
support  their  systemic  education  reform 
efforts  but  that  are  inconsistent  with  the 
national  evaluation  standards  in 
Subpart  H  of  34  CFR  Part  200  and 
Subpart  E  of  34  CFR  Part  201.  The 
proposed  regulations  would  enable 
States  to  request  an  exception  to  those 
national  evaluation  standards  to  use 
their  own  assessment  systems  to 
evaluate  the  effectiveness  of  their 
Chapter  1  and  MEP  programs. 

DATES:  Comments  must  be  received  on 
or  before  April  25,  1994. 
ADDRESSES:  All  comments  concerning 
the  proposed  Part  200  regulations 
should  be  addressed  to  Mary  Jean 
LeTendre.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SVV., 
Portals  Building.  Room  4400, 
Washington.  DC  20202-6132. 

All  comments  concerning  the 
proposed  Part  201  regulations  should  be 
addressed  to  Francis  Corrigan.  U.S. 
Department  of  Education.  400  Marvland 
Avenue  SVV..  Portals  Building.  Room 
4104.  Washington.  DC  20202-6135. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Managemi^nt  and  Budget  at  the  address 


listed  ir  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Part  200,  Wendy  Jo  New,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Portals  Building,  rcK»m 
4400,  Washington,  DC  20202-6132. 
Telephone:  (202)  260-0982.  For  Part 
201,  James  English,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Portals  Building,  room  4104, 
Washington.  IDC  20202-6135. 
Telephone:  (202)  260-1394.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATTON:  Under 
section  1433  of  chapter  1.  the  Secretary 
is  required,  in  consultation  with  SEAs 
and  LEAs,  to  develop  national  standards 
for  evaluation  of  chapter  1  programs. 
After  enactment  of  this  requirement  in 
1988,  the  Secretary  held  five  regional 
meetings  to  receive  input  on  the  content 
of  these  standards  and  submitted  draft 
standards  for  consideration  in  the 
negotiated  rulemaking  process  required 
under  section  1431  of  the  statute.  After 
considering  additional  public  comments 
on  proposed  regulations,  the  Secretary 
issued  the  final  national  standards  that 
are  contained  in  Subpart  H  (§§  200.80- 
200.89)  of  Part  200  of  the  Chapter  1 
regulations. 

Under  these  national  standards,  LEAs 
assess,  every  12  months,  the 
achievement  of  each  chapter  1 
participant  in  grades  2  through  12  in 
reading,  mathematics,  and  language  arts, 
as  appropriate,  compared  to  an  estimate 
of  what  his  or  her  achievement  would 
have  been  in  the  absence  of  chapter  1 
services.  The  LEA  is  required  to  use  a 
nationally  norraed  test  or  a  test  equated 
to  a  nationally  normed  test  and  report 
to  the  SEA  the  results  of  student 
achievement  using  the  common 
reporting  scale  established  by  the 
Secretary — i.e.,  normal  curve 
equivalents.  The  SEA,  in  turn,  is 
required  to  aggregate  LEA  student 
achievement  data  to  provide  a  statewide 
average  of  student  achievement  gains 
resulting  from  participation  in  Chapter 
1  programs.  The  Secretary  aggregates 
data  from  each  State  in  order  to  submit 
to  Congress  biennially  a  national  report 
on  the  effectiveness  of  chapter  1. 

Because  section  1435  also  applies  to 
the  MEP.  regulations  for  that  program  in 
subpart  E  of  part  201  contain  a  similar 
requirement  to  measure  and  report 
student  achievement  in  accordance  with 
national  standards  using,  if  possible, 
appropriate  forms  and  levels  of 


national-  or  State-normed  achievement 
tests. 

Since  these  regulations  took  effect,  a 
number  of  States  have  developed  new 
assessment  systems  linked  to  their 
statewide  reform  efforts,  to  improve  the 
quality  of  education.  Consistent  with 
research  and  practice  that  have 
identified  the  limitations  of  traditional 
assessments,  these  new  systems  are  tied 
to  complex  skills  and  challenging 
subject  matter  and  use  multiple 
measures  of  achievement.  They  do  not 
routinely  use  nationally  normed  tests 
and  typically  only  assess  children  in 
certain  grades.  As  a  result,  the  new 
assessments  are  not  consistent  with  the 
national  evaluation  standards  in  parts 
200  and  201.  Therefore.  SEAs  and  LEAs 
in  these  States  must  operate  multiple, 
overlapping  assessment  systems. 

Several  States  have  requested  that  the 
Secretary  either  waive  the  current 
national  evaluation  standards  or  modify 
the  regulations  to  take  into  account  new 
State  assessment  activities.  The 
Secretary  does  not  currently  have  the 
authority  to  waive  the  national 
standards.  .Nevertheless,  the  Secretary 
does  not  want  chapter  1  or  MEP 
assessment  requirements  to  be  a  barrier 
to  systemic  State  reforms  that  upgiade 
the  quality  of  elementary  and  secondary 
education.  The  Secretary  recognizes  that 
new  State  assessment  systems  now 
being  implemented  are  likely  to  provide 
more  meaningful  data  than  the  current 
Chapter  1  testing  requirements  on  the 
success  of  chapter  1  and  MEP  programs 
because  those  assessments  are  tied  to 
high  State  standards  for  what  children 
should  know  and  be  able  to  do  and  are 
integral  to  systemic  State  reforms  to 
improve  education  quality. 

To  address  these  concerns,  the 
Secretary  proposes  to  add  exceptions  to 
the  requirements  in  Subpart  H  of  Part 
200  and  in  Subpart  E  of  Part  201.  These 
exceptions  would  enable  States  that  are 
implementing  new  assessment  systems 
that  support  education  reform  to  use 
those  assessments  to  measure  the 
effectiveness  of  Chapter  1  and  MEP 
program.s  in  place  of  the  current  Chapter 
1  testing  requirements.  The  proposed 
regulations  would  also  permit  States  to 
request  exceptions  for  particular  LEAs 
that,  absent  State  systems,  have  new 
local  asse.ssment  systems  in  place  to 
support  their  education  reform  efforts. 

In  granting  an  exception,  the 
Secretary  would  not  be  waiving  any 
statutory  requirements.  SEAs  and  LEAs 
would  continue  to  evaluate  the 
effectiveness  of  their  Chapter  1 
programs  und'^r  section  1019.  perform 
the  annual  review  required  under 
section  1021(a),  measure  sustained 
program  gains  under  sections  1019(h)(3) 
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and  1021(a)(2),  idenaf>'  schools  and 
students  in  need  of  program 
improvement  under  section  1021(b)  and 
(f).  and  meet  schoolwide  project 
accountability  requirements  under 
section  1015(e),  using  the  State 
assessment  and  any  other  sources  of 
information  deemed  appropriate. 
Similarly,  under  the  MEP.  SEAs  must 
ensure  that  they  and  their  operating 
agencies  adhere  to  the  requirements  of 
sections  101  Ifb).  1019(b)  and  1202ia)(6) 
to  use  desired  outcomes  for  evaluating 
performance,  to  collect  and  report 
demographic  and  performance  data,  and 
to  examine  sustained  gains  for  formerly 
migratory  children. 

An  exception  would  give  SEAs  and 
LEAs  greater  flexibility  to  carry  out 
these  provisions.  For  example,  LEAs 
would  no  longer  be  required  to  use 
nationally  normed  tests  to  measure 
"aggregate  performance"  for  program 
improvement  purposes.  Similarly, 
evaluation  data  would  not  need  to  be 
able  to  be  aggregated  beyond  the  LEA 
level. 

The  Secretary  would  review  each 
request  for  an  exception  to  ensiu-e  that 
it  would  not  impair  an  SEA's  or  LEAs' 
ability  to  account  for  results  under 
chapter  1  or  the  MEP. 

Tne  Secretary  wishes  to  emphasize 
that  no  State  is  required  to  make  any 
changes  in  its  chapter  1  or  MEP  testing 
programs  as  a  result  of  these  proposed 
regulations.  Rather,  the  proposed 
exceptions  are  intended  to  reduce 
testing  burden,  provide  flexibility  for 
assessment  and  school  reforms  that  will 
help  the  State  improve  the  quality  of 
education,  and  enable  States  to  ahgn 
Chapter  1  and  MEP  assessments  with 
their  OUT!  assessment  systems. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  I'nder  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  benefits  associated  with 
the  proposed  regulations  are  clear. 
Rather  than  continuing  to  operate 
multiple  assessment  systems  for  Federal 
and  State  purposes.  States  could  use 
their  State  systems  to  evaluate  their 
chapter  1  and  MEP  programs.  Moreover, 
the  potential  costs  associated  with  the 
proposed  regulations  are  negligible. 
Bec.iuse  the  proposed  regulations  would 
permit  States  to  use  their  own 
assessment  systems.  States  would  incur 
f'Hv,  if  any,  additional  costs.  To  the 
f  (latrary,  the  proposed  regulations 
would  result  in  reduced  costs  for  States 
that  would  no  longer  need  to  operate 
iTuiltiple  assessment  systems. 


Any  burdens  specifically  associated 
with  information  collection 
requirements  are  identified  and 
explained  elsewhere  in  this  preamble 
under  the  heading  Paperwork  Reduction 
Act  of  1980.  The  Secretary  has  also 
determined  that  this  regulatory  action 
does  not  unduly  interfere  with  State, 
local,  and  tribal  governments  in  the 
exercise  of  their  governmental 
functions.  The  proposed  regulations 
would  actually  increase  States' 
flexibility  in  assessing  their  chapter  1 
and  MEP  programs. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  chapter  1  and  MEP  programs. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  LEAs  receiving  Federal  funds 
under  the  Chapter  1  and  MEP  programs. 
However,  the  regulations  would  not 
have  a  significant  economic  impact  on 
the  small  LEAs  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  200.90  and  201.57  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  for  its  review.  (44  U.S.C. 
3504(h)) 

These  proposed  regulations  would 
affect  SEAs  and  LEAs  that  have 
developed  assessment  systems  that 
support  their  educational  reform  efforts 
but  that  are  inconsistent  with  the 
national  evaluation  standards  in  subpart 
H  of  part  200  or  subpart  E  of  part  201. 
The  Department  needs  the  information 
to  grant  exceptions  to  the  national 
evaluation  standards. 

A  one-time  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
two  hours  per  response  for  a  maximum 
of  52  respondents,  including  the  time 


for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
Cijmpleting  and  reviewmg  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Dan  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  suomitted  in  response 
to  these  proposed  regulations  wiW  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  rooms 
4400  and  4100,  respectively.  Portals 
Building.  1250  Maryland  Avenue,  SW., 
Washington,  DC.,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

List  of  Subjects 

34  CFR  Part  200 

Administrative  practice  and 
procedure.  Education  of  disadvantaged. 
Elementary  and  secondary  education, 
Grant  programs — education.  Juvenile 
delinquency.  Neglected,  Private  schools. 
Reporting  and  recordkeeping 
requirements.  State-administered 
programs. 

34  CFR  Part  201 

Children,  Coordination,  Education, 
Eligibility,  Evaluation,  Grant 
programs — education.  Identification  and 
re(Tuitment,  Local  educational  agencies, 
.Migrant  student  record  transfer  system. 
Migratory  children.  Migratory  workers. 
Needs  assessment.  Priorities.  Reporting 
and  recordkeeping  requirements. 
Special  educational  needs,  State 
educational  agencies,  Subgrants. 

Dated:  February  22,  1904. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  AssisfaCH 

Numbers:  84.010.  Chapter  1  Program  in  Loral 

Educational  Agencies;  84  Oil.  Migrant 

Eduration  Basic  State  Formula  Grant 

Program:  84.012,  Chapter  1  Programs — Stute 

Administration) 

The  Secretary  proposes  to  amend 
parts  200  and  201  of  Title  34  of  the  Cmie 

<if  Federal  Ri'gulation'^  -"■  '''>llM,^•c 

PART  20O-CHAPTER  1  PROGRAM  \H 
LOCAL  EDUCATIONAL  AGENCIES 

1  The  authority  citation  for  Part  200 
IS  revised  to  read  as  follows: 
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.\uthorit>-:  20  use.  2701-2731,  2821- 
2H38.  2831-2854,  2881-2901.  unless 
otherwise  noted. 

2  .A  heading  entitled  "Exception"  and 
d  new  §  200  90  are  added  to  subpart  H 
to  read  as  follows: 

Exception 

§200.90    May  an  SEA  request  an  exception 
to  the  requirements  In  this  subpart? 

(d)  An  SE.-\  may  request,  in  writing, 
an  exception  to  the  requirements  in  this 
subpart  if  the  SE.^  desires  to  use  a  State 
assessment  system  developed  to  support 
its  education  reform  efforts  for  the 
purpose  of  evaluating  the  effectiveness 
of  Its  Chapter  1  programs. 

fb)  The  StKretary  may  grant  an  SEA's 
request  if  the"  State  assessment  system 
provides  information,  that  can  be 
aggregated  for  each  LEA  as  a  whole, 
about  the  yearly  performance  of  each 
Chapter  I  school.  This  information  must 


be  from  at  least  one  grade  level  and 
must  be  based  on  student  achievement 
in  basic  and  more  advanced  skills  and 
challenging  subject  matter. 

(c)  An  SEA  may  request  an  exception 
that  covers  all  or  some  of  its  LEAs. 

(Authority;  20  U.S.C.  2729(a).  2835) 

PART  201— CHAPTER  1— MIGRANT 
EDUCATION  PROGRAM 

3.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  20  L'.S.Q  2781-2782,  unless 
otherwise  noted. 

4.  A  new  §  201.57  is  added  to  subpart 
E  to  read  as  follows: 

§  201  57    Exception  to  evaluation 
requirements. 

(a)  An  SEA  may  request,  in  writing, 
an  exception  to  tlie  requirements  in 
§§201.51{a)(l)(ii),  201.52Cb)(l),  201.53, 


and  201.55  if  the  SEA  desires  to  use  a 
State  assessment  system,  developed  to 
support  its  education  rtiform  efforts,  for 
the  purpose  of  evaluating  the 
effectiveness  of  its  Chapter  1  Migrant 
Education  Program. 

[b)  The  Secretary  may  grant  an  SEA's 
request  if  the  State  assessment  system 
provides  a  statewide  estimate  of  the 
yearly  performance  of  migrant  children 
in  the  State.  This  information  must  be 
from  at  least  one  grade  level  and  must 
be  based  on  student  achievement  in 
basic  and  more  advanced  skills  and 
challenging  subject  matter. 

(c)  An  SEA  may  request  an  exception 
that  covers  all  or  some  of  its  operating 
agencies. 

(Authority:  20  U.S.C.  2722,  2729.  2782,  2835) 
[FR  Doc.  94-5532  Filed  3-9-94;  8:45  am] 
BILUNG  CODE  400&-01-P 
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DEPARTMENT  OF  EDUCATION 

Racial  Incidents  and  Harassment 
Against  Students  at  Educational 
Institutions;  Investigative  Guidance 

ACTION:  Notice  of  investigative  giiidance. 

SUMMARY:  The  Assistant  Secretary  for 
Qvil  Rights  announces  investigative 
guidance,  under  title  VI  of  the  Qvil 
Rights  Act  of  1964.  that  has  been 
provided  to  the  Office  for  Civil  Rights 
(OCR)  Regional  Directors  on  the 
procedures  and  analysis  that  OCR  staff 
will  follow  when  investigating  issues  of 
racial  incidents  and  harassment  against 
students  at  educational  institutions.  The 
investigative  guidance  incorporates  and 
applies  existing  legal  standards  and 
clarifies  OCR's  investigative  approach  in 
cases  involving  racial  incidents  and 
harassment. 

EFFECTIVE  DATE:  March  10.  1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Jeanette  J.  Lira.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  5036  Suitzer  Building. 
Washington.  DC  20202-1174. 
Telephone:  (202)  205-8635.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9683  or  1-800- 
421-3481. 

SUPPLEMENTARY  INFORMATION:  Title  VI  of 
the  Civil  Rights  Act  of  1964  (title  VI).  42 
use.  2000d  et  seq  ,  prohibits 
discrimination  on  the  basis  of  race, 
color,  or  national  origin  in  any  program 
or  activity  receiving  Federal  financial 
assistance.  The  Department  of 
Education  (Department)  has 
promulgated  regulations  in  34  CFR  part 
100  to  effectuate  the  provisions  of  title 
VI  with  regard  to  programs  and 
activities  receiving  funding  from  the 
Department.  The  regulations  in  34  CFR 
100.7(c)  provide  that  OCR  will 
investigate  whenever  a  compliance 
review,  report,  complaint,  or  any  other 
information  indicates  a  possible  failure 
to  comply  with  title  VI  and  the 
Department's  implementing  regulations. 
The  Department  has  interpreted  title  VI 
as  prohibiting  racial  harassment. 

The  existence  of  racial  incidents  and 
harassment  on  the  basis  of  race,  color, 
or  national  origin  against  students  is 
disturbing  and  of  major  concern  to  the 
Department.  Racial  harassment  denies 
students  the  right  to  an  education  free 
of  discrimination.  To  enable  OCR  to 
investigate  those  incidents  more 
effectively  and  efficiently,  a 
memorandum  of  investigative  guidance 
has  been  distributed  to  OCR  staff.  The 
substance  of  this  memorandum  and  the 
accompanying  legal  compendium  are 
being  published  today  with  this  notice 


to  apprise  recipients  and  students  of  the 
legal  standards,  rights,  and 
responsibihties  under  title  VI  with 
regard  to  this  issue. 

The  guidance  outlines  the  procedures 
and  analysis  that  OCR  will  follow  when 
investigating  possible  violations  of  title 
V]  based  upon  racial  incidents  and 
harassment.  The  guidance  relies  upon 
current  legal  standards. 

Dated;  March  7, 1994. 
Norma  V.  Cantu, 

Assistant  Secretary  for  Civil  Rights. 

Investigative  Guidance  on  Racial 
Incidents  and  Harassment  Against 
Students 

This  notice  discusses  the  investigative 
approach  and  analysis  that  the  Office  for 
Civil  Rights  (OCR)  staff  will  follow 
when  investigating  issues  of 
discrimination  against  students  based 
on  alleged  racial  incidents — including 
incidents  involving  allegations  of 
harassment  on  the  basis  of  race — that 
occur  at  educational  institutions.  i  This 
guidance  is  supplemented  by  a 
corresponding  compendium  of  legal 
resources  for  detailed  legal  citations  and 
e.xamples. 

Under  title  VI  of  the  Civil  Rights  Act 
of  1964  (title  VI)  and  its  implementing 
regulations,  no  individual  may  be 
excluded  from  participation  in.  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  on  the 
ground  of  race,  color  or  national  origin 
under  any  program  or  activity  that 
receives  Federal  funds.  Racially  based 
conduct  that  has  such  an  effect  and  that 
consists  of  different  treatment  of 
students  on  the  basis  of  race  by 
recipients'  agents  or  employees,  acting 
within  the  scope  of  their  official  duties, 
violates  title  VI.  In  addition,  the 
existence  of  a  racially  hostile 
environment  that  Is  created, 
encouraged,  accepted,  tolerated  or  left 
uncorrected  by  a  recipient  also 
constitutes  different  treatment  on  the 
basis  of  race  in  violation  of  title  VI. 
These  forms  of  race  discrimination  are 
discussed  further  below.z 


>  This  investigative  guidance  is  directed  at 
conduct  that  constitutes  race  discrimination  under 
title  VI  of  the  Civil  Righu  Act  of  1964,  42  U.S.C. 
2000d  et  seq.  (title  VI),  and  its  implementing 
regulations  at  34  CFR  Part  100,  and  not  at  the 
content  of  speech.  In  cases  in  which  verbal 
statements  or  other  forms  of  expression  are 
involved,  consideration  will  be  given  to  any 
implications  of  the  First  Amendment  to  the  United 
States  Constitution.  In  such  cases,  regiorml  staff  will 
consult  tvith  headquarters. 

'  For  the  sake  of  simplicity  and  clarity,  the  term 
"race"  shall  be  used  throughout  this  guidance  to 
refer  to  all  forms  of  discrimination  prohibited  by 
title  VI — i.e.,  race,  color,  and  national  origin. 


Jurisdiction 

In  all  cases,  OCR  must  first  decide 
whether  it  has  jurisdiction  over  claims 
involving  racial  incidents  or 
harassment.  Under  the  Civil  Rights 
Restoration  Act  of  1987,3  OCR  generally 
has  institution-wide  jurisdiction  over  a 
recipient  of  Federal  funds. 

If  an  institution  receives  Federal 
funds,  title  VI  requirements  apply  to  all 
of  the  academic,  athletic,  and 
extracurricular  programs  of  the 
institution,  whether  conducted  in 
facilities  of  the  recipient  or  elsewhere. 
Title  VI  covers  all  of  the  uses  of 
property  that  the  recipient  owns  and  all 
of  the  activities  that  the  recipient 
sponsors.  Title  VI  covers  all  of  these 
operations,  whether  the  individuals 
involved  in  a  given  activity  are  students, 
faculty,  employees,  or  other  participants 
or  outsiders. 

Standard  Different  Treatment  by  Agents 
or  Employees 

As  with  other  types  of  discrimination 
claims,  OCR  will  first  apply  a  standard 
different  treatment  analysis  to 
allegations  involving  racial  incidents 
perpetrated  by  representatives  of 
recipients.  Under  this  analysis,  a 
recipient  violates  title  VI  if  one  of  its 
agents  or  employees,  acting  within  the 
scope  of  his  or  her  official  duties,  has 
treated  a  student  differently  on  the  basis 
of  race,  color,  or  national  origin  in  the 
context  of  an  educational  program  or 
acuvity  without  a  legitimate, 
nondiscriminatory  reason  so  as  to 
interfere  with  or  hmit  the  ability  of  the 
student  to  participate  in  or  benefit  from 
the  services,  activities  or  privileges 
provided  by  the  recipient.*  In  applying 
this  standard  different  treatment 
analysis,  OCR  staff  will  address  the 
following  questions — 

(1)  Did  an  official  or  representative 
(agent  or  employee)  of  a  recipient  treat 
someone  differently  in  a  way  that 
interfered  with  or  hmited  the  abihty  of 
a  student  to  participate  in  or  benefit 
from  a  program  or  activity  of  the 
recipient? 

(2)  Did  the  different  treatment  occur 
in  the  course  of  authorized  or  assigned 
duties  or  responsibihties  of  the  agent  or 
employee?  5 


J  See  42  U.S.C.  2000d-4  (1988)  (amending  title 
VI). 

*Note  that  such  incidents  can  constitute 
violations  of  title  VI  even  if  they  do  not  constitute 
"harassment,"  so  long  as  they  do  constitute  direct 
different  treatment  by  agents  or  employees,  as 
defined  in  this  section,  that  interferes  with  or  limits 
the  ability  of  a  student  to  participate  in  or  benefit 
from  the  recipient's  programs  or  activities. 

'  As  used  throughout  this  investigative  guidance, 
the  determination  as  to  whether  an  agent  or 
employee  of  a  recipient  is  acting  within  the  scope 
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(3)  Was  the  different  treatment  based 
on  race,  color,  or  national  origin? 

(4)  Did  the  context  or  circumstances 
of  the  incident  provide  a  legitimate, 
nondiscriminatory,  nonpretextual  basis 
for  the  different  treatment? 

Where,  based  on  the  evidence 
obtained  in  the  investigation,  questions 
1-3  are  answered  "yes"  and  question  4 
is  answered  "no."  OCR  will  conclude 
that  there  was  discrimination  in 
violation  of  title  VI  under  this  standard 
different  treatment  analysis.  If  questions 
1,  2  or  3  are  answered  "no,"  or  if 
questions  1  through  4  are  answered 
"yes,"  OCR  will  find  no  violation  under 
this  theory.  If  warranted  by  the  nature 
and  scope  of  the  allegations  or  evidence, 
OCR  will  proceed  to  determine  whether 
the  agent's  or  employee's  actions 
established  or  contributed  to  a  racially 
hostile  environment  as  described  below. 
OCR  also  will  conduct  a  "hostile 
environment"  analysis  where  actions  by 
individuals  other  than  agents  or 
employees  are  involved. 

Hostile  Environment  Analysis 

A  violation  of  title  VI  may  also  be 
found  if  a  recipient  has  created  or  is 
responsible  for  a  racially  hostile 
environment — i.e..  harassing  conduct 
(e.g.,  physical,  verbal,  graphic,  or 
wTitten)  that  is  sufficiently  severe, 
pervasive  or  persistent  so  as  to  interfere 
with  or  limit  the  ability  of  an  individual 
to  participate  in  or  benefit  from  the 
services,  activities  or  privileges 
provided  by  a  recipient.  A  recipient  has 
subjected  an  individual  to  different 
treatment  on  the  basis  of  race  if  it  has 
effectively  caused,  encouraged, 
accepted,  tolerated  or  failed  to  correct  a 
racially  hostile  environment  of  which  it 
has  actual  or  constructive  notice  (as 
discussed  below). 

Under  this  analysis,  an  alleged 
harasser  need  not  be  an  agent  or 
employee  of  the  recipient,  because  this 
theory  of  liabihty  under  title  VI  is 
promised  on  a  recipient's  general  duty 
to  provide  a  nondiscriminatory 
educational  environment. 

To  establish  a  violation  of  title  VI 
under  the  hostile  envirorunent  theory, 
OCR  must  find  that;  (1)  A  racially 
hostile  environment  e.xisted;  (2)  the 
recipient  had  actual  or  constructive 
notice  of  the  racially  hostile 
environment;  and  (3)  the  recipient  failed 
to  respond  adequately  to  redress  the 
racially  hostile  environment.  Whether 
conduct  constitutes  a  hostile 
environment  must  be  determined  from 


of  his  or  her  official  duties  or  employment  must  be 
made  on  a  case-by<ase  basis,  taking  into  account 
such  factors  as  the  relationship  between  the  parties 
and  the  time,  location  and  context  of  the  alleged 
harassment. 


the  totality  of  the  circumstances,  with 
particular  attention  paid  to  the  factors 
discussed  below. 

Severe,  Pervasive  or  Persistent  Standard 

To  determine  whether  a  racially 
hostile  environment  exists,  it  must  be 
determined  if  the  racial  harassment  is 
severe,  pervasive  or  persistent.  OCR  will 
examine  the  context,  nature,  scope, 
frequency,  duration,  and  location  of 
racial  incidents,  as  well  as  the  identity, 
number,  and  relationships  of  the 
persons  involved.  The  harassment  must 
in  most  cases  consist  of  more  than 
casual  or  isolated  racial  incidents  to 
establish  a  title  VI  violation.  Generally, 
the  severity  of  the  incidents  needed  to 
establish  a  racially  hostile  environment 
under  title  VI  varies  inversely  with  their 
pervasiveness  or  persistence. 

First  of  all,  when  OCR  evaluates  the 
severity  of  racial  harassment,  the  unique 
setting  and  mission  of  an  educational 
institution  must  be  taken  into  account. 
An  educational  institution  has  a  duty  to 
provide  a  nondiscriminatory 
environment  that  is  conducive  to 
learning.  In  addition  to  the  curriculum, 
students  learn  about  many  different 
aspects  of  human  life  and  interaction 
from  school.  The  type  of  environment 
that  is  tolerated  or  encouraged  by  or  at 
a  school  can  therefore  send  a 
particularly  strong  signal  to.  and  serve 
as  an  influential  lesson  for,  its  students. 

This  is  especially  true  for  younger, 
less  mature  children,  who  are  generally 
more  impressionable  than  older 
students  or  adults.  Thus,  an  incident 
that  might  not  be  considered  extremely 
harmful  to  an  older  student  might 
nevertheless  be  found  severe  and 
harmful  to  a  younger  student.  For 
example,  verbal  harassment  of  a  young 
child  by  fellow  students  that  is  tolerated 
or  condoned  in  any  way  by  adult 
authority  figures  is  likely  to  have  a  far 
greater  impact  than  similar  behavior 
would  have  on  an  adult.  Particularly  for 
young  children  in  their  formative  years 
of  development,  therefore,  the  severe, 
pervasive  or  persistent  standard  must  be 
understood  in  light  of  the  age  and 
impressionabihty  of  the  students 
involved  and  with  the  special  nature 
and  purposes  of  the  educational  setting 
in  mind. 

As  with  other  forms  of  harassment. 
OCR  must  take  into  account  the  relevant 
particularized  characteristics  and 
circumstances  of  the  victim — especially 
the  victim's  race  and  age — when 
evaluating  the  severity  of  racial 
incidents  at  an  educational  institution. 
If  OCR  determines  that  the  harassment 
was  sufficiently  severe  that  it  would 
have  adversely  affected  the  enjo\Tnent 
of  some  aspect  of  the  recipient's 


educational  program  by  a  reasonable 
person,  of  the  same  age  and  race  as  the 
victim,  under  similar  circumstances. 
OCR  will  find  that  a  hostile 
environment  existed.  The  perspective  of 
a  person  of  the  same  race  as  the  victim 
is  necessary'  because  race  is  the 
immutable  characteristic  upon  which 
the  harassment  is  based.  The  reasonable 
person  standard  as  applied  to  a  child 
must  incorporate  the  age,  LntelUgence 
and  experience  of  a  person  under  like 
circumstances  to  take  into  account  the 
developmental  differences  in  maturity 
and  perception  due  to  age. 

To  determine  severity,  the  nature  of 
the  incidents  must  also  be  considered. 
Evidence  may  reflect  whether  the 
conduct  was  verbal  or  physical  and  the 
extent  of  hostifity  characteristic  of  the 
incident.  In  some  cases,  a  racially 
hostile  environment  requiring 
appropriate  responsive  action  may 
result  from  a  single  incident  that  is 
sufficiently  severe.  Such  incidents  may 
include,  for  example,  injury  to  persons 
or  property  or  conduct  threatening 
injury  to  persons  or  property. 

The  size  of  the  recipient  and  the 
location  of  the  incidents  also  will  be 
important.  Less  severe  or  fewer 
incidents  may  more  readily  create  racial 
hostility  in  a  smaller  environment,  such 
as  an  elementary  school,  than  Ln  a  larger 
environment,  such  as  a  college  campus. 
The  effect  of  a  racial  incident  in  the 
private  and  personal  environment  of  an 
individual's  dormitory  room  may  differ 
from  the  effect  of  the  same  incident  in 
a  student  center  or  dormitory  lounge. 

The  identity,  number,  and 
relationships  of  the  individuals 
involved  will  also  be  considered  on  a 
case-by-case  basis.  For  example,  racially 
based  conduct  by  a  teacher,  even  an 
"off-duty"  teacher,  may  have  a  greater 
impact  on  a  student  than  the  same 
conduct  by  a  school  maintenance 
worker  or  another  student.  The  effect  of 
conduct  may  be  greater  if  perpetrated  by 
a  group  of  students  rather  than  by  an 
individual  student. 

In  determining  whether  a  hostile 
environment  exists.  OCR  investigators 
will  also  be  alert  to  the  possible 
existence  at  the  recipient  institution  of 
racial  incidents  other  than  those  alleged 
in  the  complaint  and  will  obtain 
evidence  about  them  to  determine 
whether  they  contributed  to  a  racially 
hostile  envirormient  or  corroborate  the 
allegations. 

Finally,  racial  acts  need  not  be 
targeted  at  the  complainant  in  order  to 
create  a  racially  hostile  environment. 
The  acts  may  be  directed  at  anyone.  The 
harassment  need  not  be  based  on  the 
ground  of  the  victim's  or  complainant's 
race,  so  long  as  it  is  racially  motivated 
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(e.g..  it  might  be  based  on  the  race  of  a 
friend  or  associate  of  the  victim). 
Additionally,  the  harassment  need  not 
resuh  in  tangible  injury  or  detriment  to 
the  victims  of  the  harassment. 

If  CXJ^  finds  that  a  hostile 
envirorunent  existed  under  these 
standards,  then  it  will  proceed  to 
determine  whether  the  recipient 
received  notice  of  the  harassment,  and 
whether  the  recipient  took  reasonable 
steps  to  respond  to  the  harassment. 

Xotice 

Though  the  recipient  may  not  be 
responsible  directly  for  all  harassing 
conduct,  the  recipient  does  have  a 
responsibiUty  to  provide  a 
nondiscriminatory  educational 
environment  If  discriminatory  conduct 
causes  a  racially  hostile  environment  to 
develop  that  affects  the  enjoyment  of  the 
educational  program  for  the  student{s) 
being  harassed,  and  if  the  recipient  has 
actual  or  constructive  notice  of  the 
hostile  environment,  the  recipient  is 
required  to  take  appropriate  responsive 
action.  This  is  the  case  regardless  of  the 
identity  of  the  person(s)  committing  the 
harassment — a  teacher,  a  student,  the 
grounds  crew,  a  cafeteria  worker, 
neighborhood  teenagers,  a  visiting 
baseball  team,  a  guest  speaker,  parents, 
or  others.  This  is  also  true  regardless  of 
how  the  recipient  received  notice.  So 
long  as  an  agent  or  responsible 
employee  of  the  recipient  received 
notice,  that  notice  will  be  imputed  to 
the  recipient 

A  recipient  can  receive  notice  in 
many  different  ways.  For  example,  a 
student  may  have  filed  a  grievance  or 
complained  to  a  teacher  about  fellow 
students  racially  harassing  him  or  her. 
A  student,  parent,  or  other  individual 
may  have  contacted  other  appropriate 
personnel,  such  as  a  principal,  campus 
security,  an  affirmative  action  officer,  or 
staff  in  the  office  of  student  affairs.  An 
agent  or  responsible  employee  of  the 
institution  may  have  witnessed  the 
harassment.  The  recipient  may  have 
received  notice  in  an  indirect  manner, 
from  sources  such  as  a  member  of  the 
school  staff,  a  member  of  the 
educational  or  local  commimity.  or  the 
media.  The  recipient  also  may  have 
received  notice  from  flyers  about  the 
incident(s)  posted  around  the  school 

In  cases  where  the  recipient  did  not 
have  actual  notice,  the  recipient  may 
have  had  constructive  notice.  A 
recipient  is  charged  with  constructive 
notice  of  a  hostile  environment  if.  upon 
reasonably  dihgent  inquiry  in  the 
exercise  of  reasonable  care,  it  should 
have  known  of  the  discrimination.  In 
other  words,  if  the  recipient  could  have 
fr>und  out  about  the  harassment  had  it 


made  a  proper  inquiry,  and  if  the 
recipient  should  have  made  such  an 
inquiry,  knowledge  of  the  harassment 
will  be  imputed  to  the  recipient.  A 
recipient  also  may  be  charged  with 
constructive  notice  if  it  has  notice  of 
some,  but  not  all,  of  the  incidents 
involved  in  a  particular  complaint. 

In  some  cases,  the  pervasiveness, 
persistence,  or  severity  of  the  racial 
harassment  may  be  enough  to  infer  that 
the  recipient  had  notice  of  the  hostile 
environment  (e.g.,  a  racially  motivated 
assault  on  a  group  of  students).  A 
finding  that  a  recipient  had  constructive 
notice  of  a  hostile  environment  meets 
the  notice  requirement  of  the  analysis. 

If  the  alleged  harasser  is  an  agent  or 
employee  of  a  recipient,  acting  within 
the  scope  of  his  or  her  official  duties 
(i.e.,  such  that  the  individual  has  actual 
or  apparent  authority  over  the  students 
involved),  then  the  individual  will  be 
considered  to  be  acting  in  an  agency 
capacity  and  the  recipient  will  be 
deemed  to  have  constructive  notice  of 
the  harassment.  If  the  recipient  does  not 
have  a  policy  that  prohibits  the  conduct 
of  racial  harassment,  or  does  not  have 
an  accessible  procedure  by  which 
victims  of  harassment  can  make  their 
complaints  known  to  appropriate 
officials,  agency  capacity — and  thus 
constructive  notice — is  established. 

The  existence  of  both  a  policy  and 
grievance  procedure  applicable  to  racial 
harassment  (depending  upon  their 
scope,  accessibility  and  clarity,  and 
upon  the  acts  of  harassment)  is  relevant 
in  the  determination  of  agency  capacity. 
A  policy  or  grievance  procedure 
applicable  to  harassment  must  be  clear 
in  the  types  of  conduct  prohibited  in 
order  for  students  to  know  and 
understand  their  rights  and 
responsibilities.  As  discussed  above,  in 
the  education  context,  the  person  from 
whose  perspective  the  apparent 
authority  of  an  agent  or  employee  of  a 
recipient  must  be  evaluated  is  a 
reasonable  student  of  the  same  age, 
intelligence  and  experience  as  the 
alleged  victim  of  the  harassment. 

Finally,  in  order  to  find  that  the 
recipient  had  a  duty  to  respond  to 
notice  of  a  racially  hostile  environment, 
OCR  must  examine  the  facts  and 
circumstances  to  establish  that  the 
recipient  knew  or  should  have  known 
that  the  conduct  was  of  a  racial  nature 
or  had  sufficient  information  to 
conclude  that  it  may  have  been  racially 
based.  OCR  will  consider  whether  the 
incident  involved  explicitly  racial 
conduct  or  whether  the  circumstances 
indicate  that,  through  symbols  or  other 
persuasive  factors,  the  recipient  should 
have  recognized  that  the  conduct  was  in 
fact,  or  was  reasonably  likely  to  have 


been,  racial  (e.g.,  the  hanging  of  nooses, 
random  violence  against  minorities, 
etc.). 

Recipient's  Response 

Once  a  recipient  has  notice  of  a 
racially  hostile  environment,  the 
recipient  has  a  legal  duty  to  take 
reasonable  steps  to  eliminate  it.*  Thus, 
if  OCR  finds  that  the  recipient  took 
responsive  action,  OCR  will  evaluate  the 
appropriateness  of  the  responsive  action 
by  examining  reasonableness, 
timeliness,  and  effectiveness.  The 
appropriate  response  to  a  racially 
hostile  environment  must  be  tailored  to 
redress  fully  the  specific  problems 
experienced  at  the  institution  as  a  result 
of  the  harassment.  In  addition,  the 
responsive  action  must  be  reasonably 
calculated  to  prevent  recurrence  and 
ensure  that  participants  are  not 
restricted  in  their  participation  or 
benefits  as  a  result  of  a  racially  hostile 
envirorunent  created  by  students  or 
nonemployees. 

In  evaluating  a  recipient's  response  to 
a  racially  hostile  environment.  OCR  will 
examine  disciplinary  policies,  grievance 
pohcies.  and  any  applicable  anti- 
harassment  policies.''  OCR  also  will 
determine  whether  the  responsive 
action  was  consistent  with  any 
established  institutional  policies  or  with 
responsive  action  taken  with  respect  to 
similar  incidents. 

Examples  of  possible  elements  of 
appropriate  responsive  action  include 
imposition  of  disciplinary  measures, 
development  and  dissemination  of  a 
policy  prohibiting  racial  harassment, 
provision  of  grievance  or  complaint 
procedures,  implementation  of  racial 
awareness  training,  and  provision  of 
counseling  for  the  victims  of  racial 
harassment. 

Conclusion 

OCR  will  Investigate  allegations  of 
racial  incidents  where  the  incidents  fall 
within  its  jurisdiction.  Based  on  the 
facts  and  circumstances  of  each  case, 
OCR  will  use  either  or  both  the  standard 
different  treatment  analysis  and  the 
hostile  environment  analysis  to 
determine  whether  title  VI  has  been 
violated. 


«0f  course,  a  recipient  can  and  should  investigats 
and  re5pond  to  indiTidual  racial  incidents  If  and  as 
they  aris»— f«gardle»»  of  whetlief  any  particular 
Incident  is  severe  enough  by  Itself  to  establish  a 
racially  hostile  environment  under  Title  V\.  By 
doing  so  in  a  timely  and  thorough  manner,  the 
recipient  might  prevent  the  development  of  a 
racially  hostila  environment 

'  Of  course.  OCR  cannot  endorse  or  prescribe 
speech  or  conduct  codes  or  other  campus  policies 
to  the  extent  that  they  violate  the  First  Amendment 
to  the  United  States  Constitutioa 
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If  OCR  determines  that  an  agent  or 
employee,  acting  within  the  scope  of  his 
or  her  employment,  treated  someone 
differently  on  the  basis  of  race,  color,  or 
national  origin  without  a  legitimate, 
nondiscriminatory  reason  for  the 
treatment  (i.e.,  direct  different 
treatment),  then  CXIR  will  conclude  that 
Title  VI  was  violated.  If  OCR  determines 
that  a  racially  hostile  environment 
exists  at  a  recipient,  the  recipient  had 
notice  of  it,  and  the  recipient  failed  to 
take  adequate  action  in  response  to  the 
hostile  environment,  OCR  will  also  find 
a  violation.  If  OCR  determines  that  a 
hostile  envirormient  w-as  not 
estabhshed,  or  that  a  hostile 
environment  was  established  but  that 
the  recipient  either  (1)  did  not  have 
notice  of  it;  or  (2)  had  notice  of  it  and 
took  adequate  action  in  response,  OCR 
will  find  no  violation. 

Appendix — Racial  Incidents  and 
Harassment  Against  Students — 
Compendium  of  Legal  Resources 

This  compendium  provides  an  outline 
summarizing  key  legal  resources 
(including  statutes,  regulations,  cases, 
and  letters  of  findings)  to  serve  as  a 
reference  for  the  Office  for  Civil  Rights 
(OCR)  staff  in  investigating  possible 
discrimination  against  students  based 
on  racial  incidents — including  incidents 
involving  allegations  of  harassment  on 
the  basis  of  race — that  occur  at 
educational  institutions.  It  is  intended 
to  be  used  in  conjunction  with  the 
investigative  guidance  on  racial 
incidents  and  harassment,  and  follows 
the  same  general  outline  as  that 
guidance.' 

The  investigation  and  analysis  of 
cases  under  title  VI  of  the  Civil  Rights 
Act  of  1964,  42  U.S.C.  2000d,  (title  VI) 
relies,  to  a  large  extent,  on  case  law 
developed  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000e, 
which  prohibits  discrimination  on  the 
basis  of  race,  color,  national  origin,  sex, 
and  religion  in  employment.^  See  Dillon 


>  The  investigation  guidance  is  directed  at 
conduct  that  constitutes  race  discrimination  under 
Title  VI  of  the  Civil  Rights  Act  of  1964.  42  U.S.C 
5  2000d  et  »eq.,  (Title  VI),  and  not  at  the  content  of 
speech.  In  cases  in  which  verbal  statements  or  other 
forms  of  expression  are  involved,  consideration  will 
be  given  to  any  implication  of  the  First  Amendment 
to  the  L'nited  Stales  Constitution.  In  such  cases, 
regional  staff  will  consult  with  headquarters. 

The  term  "race"  shall  be  used  throughout  this 
compendium  to  refer  to  all  forms  of  discrimination 
prohibited  by  Title  VI — i.e.,  race,  color,  and 
national  origin. 

'Note  that  in  addition  to  racial  incidents/ 
harassment  cases,  many  sexual  harassment  cases 
are  cited  throughout  this  compendium — because 
the  legal  standards  and  theories  applicable  to  these 
two  different  types  of  discrimination  are  similar. 
See  Drinkwater  v.  Union  Carbide  Corp.,  904  F.2d 
853.  859-60  (3d  Cir.  1990)  (both  racial  and  sexual 


County  District  No.  1  and  South 
Carolina  State  Department  of 
Education,  No.  84-V1-16  (Civil  Rights 
Reviewing  Auth.  1987);  United  States  v. 
LULAC,  793  F.2d  636.  648-^9  (5th  Cir. 
1986);  Georgia  State  Conference  of 
Branches  ofNAACPv.  Georgia,  775 
F.2d  1403.  1417  (nth  Cir.  1985);  and 
N.4ACP  V.  Medical  Center.  Inc..  657 
F.2d  1322  (3d  Dr.  1981).  See  also, 
generally,  EEOC  Revised  Enforcement 
Guidance  on  Recent  Developments  in 
Disparate  Treatment  Theory,  No.  N- 
915.002  (July  14,  1992).^ 

I.  Jurisdiction 

OCR  must  first  decide  whether  it  has 
jurisdiction  over  a  claim  involving 
racial  incidents  or  harassment.  OCR  has 
jurisdiction  if  the  complaint  alleges  that 
the  racially  based  conduct  occurred  in 
the  context  of  an  operation  of  an 
elementary,  secondary,  or 
postsecondary  school  or  institution,  or 
other  entity  that  is  a  recipient  of  Federal 
funds. 

A.  Title  VI  Prohibits  Race 
Discrimination  in  Federally  Funded 
Programs  and  Activities 

Title  VI  prohibits  race  discrimination 
in  programs  and  activities  that  receive 
Federal  financial  assistance.  See  also  34 
CFR  part  100  (regulations  effectuating 
provisions  of  title  VT). 

B.  OCR  Has  Institution-Wide 
Jurisdiction 

Under  the  Civil  Rights  Restoration  Act 
of  1987,4  OCR  generally  has  institution- 
wide  jurisdiction  over  a  recipient  of 
Federal  funds.' 

C.  Allegation  Must  Relate  to  an 
"Operation  "  of  Recipient 

Discrimination  must  be  alleged  in  an 
"operation"  of  a  recipient.  See  42  U.S.C. 
2000d-4a. 

D.  Specific  Discriminatory  Actions 
Prohibited 

The  regulations  implementing  Title  VI 
include  provisions  prohibiting 
discrimination  based  on  race  in  terms 
of: 

(1)  Services:  Provision  of  services  or 
other  benefits.  34  CFR  100.3(b)(l)(iii). 


harassment  are  actionable  based  on  right  to 
nondiscriminatory  environment). 

'Of  course.  OCR  will  consider  the  differences 
between  the  contexts  of  employment  and  education. 

«See  42  U.S.C.  20O0d-4  11988)  (the  section  which 
amends  Title  VI). 

'  Note,  hovk'ever.  that  the  Waggoner  Amendment. 
20  U.S.C  1144(b).  prohibits  Federal  agencies  from 
directing  or  controlling  the  membership  activities 
or  internal  operations  of  privately  funded 
fraternities  and  sororities  whose  facilities  are  not 
owned  by  the  recipient.  This  provision  does  not  bar 
OCR  from  regulating  recipients  with  respect  to 
other  activities  of  these  groups. 


(2)  Privileges:  Restriction  of  an 
individual's  enjoyment  of  an  advantage 
or  privilege  enjoyed  by  others.  34  CFR 
100.3(b)(l)(iv). 

(3)  Participation:  Opportunities  to 
participate.  34  CFR  100.3(b)(l)(vi). 

The  regulations  also  include  a 
general,  catchall  provision  prohibiting 
race  discrimination.  See  34  CFR 
100.3(b)(5). 

//.  Standard  Different  Treatment  by 
Agents  or  Employees 

As  with  other  claims  of  race 
discrimination  under  Title  VI.  OCR 
should  first  apply  a  standard  different 
(disparate)  treatment  analysis  to 
allegations  involving  racial  incidents 
perpetrated  by  representatives  of 
recipients.  In  doing  so.  OCR  must 
determine  whether  a  student  was 
treated  differently  than  other  students 
on  the  basis  of  race  without  a  legitimate, 
nondiscriminatorj',  nonpretextual 
reason. 

The  basic  elements  of  a  different 
treatment  case  were  set  out  by  the  U.S. 
Supreme  Court  in  McDonnell  Douglas 
Corp.  v.  Green.  411  U.S.  792  (1973) 
(focusing  on  indirect  evidence  of  such 
treatment),  a  Title  VII  employment  case. 
See  also  United  States  Postal  Service 
Board  of  Governors  v.  Aikens.  460  U.S. 
711  (1983);  Texas  Department  of 
Community  Affairs  v.  Burdine,  450  U.S. 
248(1981)' 

A.  Prima  Facie  Case 

(1)  Identify  the  racial  group  to  which 
the  complainant  belongs  for  purposes  of 
differential  treatment  analysis. 

(2)  Determine  whether  the 
complainant  was  treated  differently 
than  similarly  situated  members  of  other 
racial  groups  vrith  regard  to  a  service, 
benefit,  privilege,  etc.,  from  the 
recipient.  See,  e.g.,  University  of 
Pittsburgh.  OCR  Case  No.  03-89-2035 
(campus  police  treated  black  students 
more  severely  than  white  students); 
Roosevelt  Warm  Springs  Institute  for 
Rehabilitation.  OCR  Case  No.  04-«9- 
3003  (similar). 

B.  Rebuttal  of  Prima  Facie  Case  by 
Shoviing  Legitimate.  Nondiscriminatory 
Reason  for  Treatment 

After  a  prima  facie  case  of  race 
discrimination  has  been  established 
against  the  recipient,  OCR  must  then 
determine  whether  the  recipient  had  a 
legitimate,  nondiscriminatory  reason  for 
its  action(s)  which  would  rebut  the 
prima  facie  case  against  it. 

C.  Recipient's  Rebuttal  Overcome  With 
Shorn ng  of  Pretext 

If  the  prima  facie  case  of 
discrimination  is  rebutted,  OCR  must 
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next  determine  whether  the  recipient's 
asserted  reason  for  its  action(s)  is  a  mere 
pretext  for  discrimination.  Uhimately, 
however,  the  weight  of  the  evidence 
must  convince  OCR  that  actual 
discrimination  occurred.  See  St.  Mary's 
Honor  Center  V.  Hicks.  113  S.Ct.  2742 
( 1 993)  (under  title  VII  disparate 
treatment  analysis,  ultimate  burden  of 
persuasion  regarding  intentional 
discrimination  remains  at  all  times  with 
plaintiff). 

III.  Hostile  Environment  Analysis 

A  violation  of  Title  VI  may  be  found 
if  racial  harassment  is  severe,  pervasive, 
or  persistent  so  as  to  constitute  a  hostile 
or  abusive  educational  envirorunent. 
See  Mentor  Sa\ings  Bank  v.  Vinson.  477 
U.S.  57  (1986)  (sets  similar  standard  for 
sexual  harassment  under  title  VII) 
(reiving  on  Rogers  v.  EEOC.  454  F.2d 
234',  238  (5th  Cir.  1971)  (race 
discrimination  can  consist  of  an 
"environment  heavily  charged  with 
ethnic  or  racial  discrimination"),  cert, 
denied,  406  U.S.  957  (1972));  Hanis  v. 
Forklift  Systems.  Inc.  114  S.Q.  367 
(1993)  (reiterating  Merifor  standard). 
.Accord,  Hicks  v.  Gates  Rubber  Co..  833 
F.2d  1406,  1412  (10th  Cir.  1987);  Snell 
V.  Suffolk  County.  782  F.2d  1094.  1102 
(2d  Cir.  1986);  Grayv.  Greyhound  Lines, 
East.  545  F.2d  169, 176  (DC.  Cir.  1976) 
(noting  with  approval  that  EEOC  has 
consistently  held  that  title  VII  gives 
employee  right  to  "  'a  working 
environment  free  of  racial 
intimidation' ").  See  also,  e.g..  Defiance 
College.  OCR  Case  No.  05-90-2024 
(violation  where  college  was  aware  of 
"repeated"  and  "patently  offensive" 
verbal  and  physical  racial  harassment 
committed  by  students). 

Whether  conduct  constitutes  a  hostile 
environment  must  be  determined  from 
the  totality  of  the  circumstances.  See 
Harris  v.  Forklift  Systems.  Inc..  114  S.Q. 
367  (1993)  (under  title  VII,  factors  to 
consider  may  include  frequency  and 
severity  of  discriminator)-  conduct, 
whether  it  is  physically  threatening  or 
humiliating  or  merely  offensive,  and 
whether  it  interferes  with  work 
performance;  psychological  harm  is  not 
required  but  may  be  taken  into  account 
like  any  other  relevant  factor);  fobnson 
V.  Bunny  Bread.  646  F.2d  1250. 1257 
(8th  Cir.  1981)  (court  e.xamined  nature, 
frequency,  and  content  of  racial 
harassment,  as  well  as  identities  of 
perpetrators  and  victims).  See  also 
Snell.  782  F.2d  at  1103  (citing  Henson 
V  City  of  Dundee.  682  F.2d  897.  904 
(11th  Cir.  1982))  (same  standard  for 
sexual  harassment). 


A.  Harassment  Must  Be  Severe, 
Penvsive  or  Persistent 

1.  Pervasive  or  Persistent 

Where  the  harassment  is  not 
sufficiently  severe,  it  must  consist  of 
more  than  casual  or  isolated  racial 
incidents  to  create  a  racially  hostile 
environment.  Compare  Trenton  Junior 
College.  OCR  Case  No.  07-87-6006  (title 
VI  violated  where  college  failed  to 
provide  adequate  security  for  black 
basketball  players  who  were  subjected 
to  a  break-in,  cross-burning,  and 
placement  of  raccoon  skins  at  their 
campus  residences)  with  University  of 
California,  Santa  Cruz.  OCR  Case  No. 
09-91-6002  (no  finding  of  racial 
harassment  where  OCR  found  only 
isolated  individual  incidents  over  three- 
year  period).  See  also,  e.g.,  Snell,  782 
F.2d  at  1103  ("To  estabhsh  a  hostile 
atmosphere.  •   •   •  plaintiffs  must  prove 
more  than  a  few  isolated  incidents  of 
racial  enmity  •  *  *.  Casual  comments, 
or  accidental  or  sporadic  conversation, 
will  not  trigger  equitable  relief);  Gates 
Rubber  Co.,  833  F.2d  1406;  Powell  v. 
Missouri  State  Highway  and 
Transportation  Department,  822  F.2d 
798  (8lh  Cir.  1986);  Moylan  v.  Maries 
County,  792  F.2d  746  (8th  Qr.  1986); 
Henson.  682  F.2d  at  904  (quoting 
Rogers.  454  F.2d  at  238). 

OCR  and  Federal  courts  have  found  a 
hostile  envLrormient  where  there  was  a 
pattern  or  practice  of  harassment,  or 
where  the  harassment  was  sustained 
and  nontrivial.  See.  e.g..  Wapato  School 
District  No.  207,  OCR  Case  No.  10-82- 
1039  (Title  VI  violated  where  teacher 
repeatedly  treated  minority  students  in 
racially  derogatory  manner).  Compare 
Walker  w.  Ford  Motor  Co.,  684  F.2d  1355 
(nth  Cir.  1982)  (hostile  environment 
where  use  of  derogatory  terms  was 
"repeated,  continuous,  and  prolonged") 
with  Gilbert  v.  City  of  Little  Rock.  722 
F.2d  1390  (8th  Cir.  1983)  (hostile 
environment  not  created  by  isolated  and 
allegedly  unrelated  racial  slurs),  cert, 
denied.  466  U.S.  972  (1984). 

2.  Severe 

The  severity  of  individual  incidents 
must  also  be  considered.  See.  e.g.. 
Vance  v.  Southern  Bell  Telephone  and 
Telegraph  Co..  863  F.2d  1503.  1510-11 
(11th  Qr.  1989)  (determination  whether 
conduct  is  "severe  and  pervasive"  does 
not  turn  solely  on  number  of  incidents; 
fact-finder  must  examine  gravity  as  well 
as  frequency)  (decided  under  42  U.S.C. 
1981);  Carrero  v.  New  York  City  Housing 
Authority.  890  F.2d  569.  578  (2d  Cir. 
1989)  ("It  is  not  how  long  the  •   •   • 
obnoxious  course  of  conduct  lasts.  The 
offensiveness  of  the  individual  actions 


*  *   •  is  also  a  factor  to  be 
considered."). 

Generally,  the  severity  of  the 
incidents  needed  to  establish  a  racially 
hostile  environment  varies  inversely 
with  their  pervasiveness  or  persistence. 
See  EEOC  Pohcy  Guidance  on  Current 
Issues  of  Sexual  Harassment.  No.  N- 
915.050  (Mar.  19.  1990)  ("the  more 
severe  the  harassment,  the  less  need  to 
show  a  repetitive  series  of  incidents"). 

a.  Special  mission  and  duties  of 
educational  institutions.  The  unique 
setting  and  mission  of  an  educational 
institution  must  be  taken  into  account 
when  OCR  evaluates  the  severity  of 
racial  harassment  under  title  VI.  School 
officials  have  a  duty  to  provide  a 
nondiscriminatory  environment 
conducive  to  learning.  See  generally  34 
CFR  part  100  (regulations  prohibiting 
any  form  of  race  discrimination  which 
interferes  with  educational  programs  or 
activities  under  title  VI). 

b.  Characteristics  and  circumstances 
of  victim — especially  race  and  age.  OCR 
must  take  into  account  the 
characteristics  and  circumstances  of  the 
victim  on  a  case-by-case  basis — 
particularly  the  victim's  race  and  age — 
when  evaluating  the  severity  of  racial 
incidents  at  an  educational  institution. 
See  Harris  v.  International  Paper  Co., 
765  F.  Supp.  1509.  1515-16  (D.  Me. 
1991)  (the  appropriate  standard  to  apply 
in  a  "hostile  environment  racial 
harassment  case  is  that  of  a  'reasonable 
black  person'  ").  See  also,  e.g.,  Ellison  v. 
Brady.  924  F.2d  872  (9th  Cir.  1991) 
(discussing  differences  in  perspectives 
of  men  and  women  toward  sexual 
harassment,  and  need  to  e.xamine 
harassment  from  perspective  of 
reasonable  victim  with  characteristic 
upon  which  harassment  was  based). 

The  reasonable  person  standard  as 
applied  to  children  is  "that  of  a 
reasonable  person  of  like  age. 
intelligence,  and  experience  under  like 
circumstances."  Restatement  (2d).  Torts, 
Section  283A  (1965)  (Comment  b:  "The 
special  standard  to  be  applied  in  the 
case  of  children  arises  out  of  the  public 
interest  in  their  welfare  and  protection 

*  •   *  ").  See  also,  e.g.,  Honevcutt  v. 
City  of  Wichita.  247  Kan.  250'.  796  P. 2d 
549  (Kan.  1990)  (adopting  Restatement 
standard);  Standard  v.  Shine.  278  S.C. 
337,  295  S.E.2d  786  (S.C.  1982)  (same); 
Camerlinck  v.  Thomas.  209  Neb.  843, 
312  N.W.2d  260  (Neb.  1981)  (same). 

c.  Nature  of  Incident.  The  nature  of 
the  incident(s)  should  also  be 
considered.  See,  e.g..  Vance  v.  Southern 
Bell  Telephone  and  Telegraph  Co..  863 
F.2d  at  1506-10  (hostile  environment 
created  where  noose  was  hung  twice  at 
employee's  workstation);  Watts  v.  New 
York  City  Police  Department,  724  F. 
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Supp.  99,  105  (S.D.N. Y.  1989)  (same, 
based  on  two  sexual  assaults). 

A  single  incident  that  is  sufficiently 
severe  may  establish  a  racially  hostile 
environment.  See  EEOC  Policy 
Guidance  on  Current  issues  of  Sexual 
Harassment,  No.  N-915.050  (Mar.  19, 
1990)  and  cases  cited  therein;  Barrett  v. 
Omaha  National  Bank,  584  F.  Supp.  22 
(D.  Neb.  1983),  aff  d.  726  F.2d  424  (8th 
Cir.  1984)  (sexually  hostile  environment 
estabhshed  by  sexual  assault). 

d.  Size  of  recipient  and  location  of 
incidents.  The  size  of  the  recipient  and 
the  location  of  the  incidents  also  may  be 
important. 

e.  Identity  of  individuals  involved. 
The  identity,  number,  and  relationships 
of  the  individuals  involved  will  also  be 
considered  on  a  case-by-case  basis.  See, 
e.g.,  Wapato  School  District  No.  207, 
OCR  Case  No.  10-82-1039  (racial 
harassment  of  students  by  teacher  was 
particularly  opprobrious). 

/.  Other  incidents  at  the  recipient. 
OCR  will  also  consider  other  racial 
incidents  at  the  institution.  See,  e.g.. 
Midwest  City-Del  City  Public  Schools, 
OCR  Case  No.  06-92-1012  (finding  of 
racially  hostile  environment  based  in 
part  on  several  racial  incidents  at  school 
which  occurred  shortly  before  incidents 
in  complaint). 

g.  Harassment  need  not  be  directed 
specifically  at  complainant  or  tangibly 
harm  complainant  or  victim.  The 
regulations  implementing  Title  VI 
provide  that  a  complaint  may  be  filed  by 
"(ajny  person  who  believes  himself  or 
any  specific  class  of  individuals  to  be 
subjected  to  discrimination  prohibited 
by  this  part."  34  CFR  100.7(b).  Thus,  in 
hostile  environment  cases,  the 
harassment  need  not  be  targeted 
specifically  at  the  individual 
complainant.  See  Waltman  v. 
International  Paper  Co.,  875  F.2d  468, 
477  (5th  Or.  1989)  (all  sexual  graffiti  in 
office,  not  just  that  directed  at  plaintiff, 
was  relevant  to  plaintiffs  claim);  Hall  v. 
Gus  Construction  Co..  842  F.2d  1010, 
1015  (8th  Cir.  1988)  (evidence  of  sexual 
harassment  directed  at  others  is  relevant 
to  show  hostile  environment);  Gates 
Rubber  Co.,  833  F.2d  at  1415  ("one  of 
the  critical  inquiries  in  a  hostile 
environment  claim  must  be  the 
environment"  as  a  whole)  (emphasis  in 
original);  Walker  v.  Ford  Motor  Co. ,  684 
F.2d  1355,  1358-59  (11th  Cir.  1982) 
hostile  environment  established  where 
racial  harassment  made  plaintiff  "feel 
unwanted  and  uncomfortable  in  his 
surroundings,"  even  though  it  was  not 
directed  at  him). 

The  harassment  need  not  be  based  on 
the  ground  of  the  complainant's  or 
victim's  race,  so  long  as  it  is  racially 
motivated.  See,  e.g.,  Center  G'vve 


Community  School,  OCR  Case  No.  15- 
91-1168  (title  VI  violated  where  white 
girl  was  forced  to  withdraw  from  all- 
white  school,  as  result  of  harassment  by 
classmates  which  included  note 
criticizing  her  association  uith  black 
student  at  another  school). 

To  establish  a  hostile  environment, 
harassment  need  not  result  in  a  tangible 
injury  or  detriment  to  the  complainant 
or  the  victim  of  the  harassment.  Vinson, 
477  U.S.  at  64.  See  also,  e.g.,  Harris  v. 
ForkJift  Sj'stems,  Inc..  114  S.Ct.  at  371 
(under  title  VII  several  factors  are 
considered  including  whether  behaviors 
interfere  with  work  performance; 
psychological  harm  is  not  required  but 
may  be  taken  into  account  like  any  other 
relevant  factor);  Gilbert,  722  F.2d  at 
1394  (environment  "which  significantly 
and  adversely  affects  the  psychological 
well-being  of  an  employee  because  of 
his  or  her  race"  is  enough  to  constitute 
title  VU  violation);  Bundvv.  Jackson. 
641  F.2d  934,  943-45  (D'C.  Cir.  1981) 
(protection  against  race  and  sex 
discrimination  extends  to 
"psychological  and  emotional  work 
environment"). 

B.  Notice 

A  recipient  has  a  duty  to  provide  a 
nondiscriminatory  educational 
environment,  but  it  must  somehow 
receive  notice  of  racial  harassment  in 
order  to  be  found  responsible  for  it.  See 
Vinson,  477  U.S.  af  72;  see  also  Steele 
v.  Offshore  Shipbuilding.  Inc.,  867  F.2d 
1311  (11th  Cir.  1989);  Lipsett  v. 
University  of  Puerto  Rico,  864  F.2d  881 
(1st  Cir.  1988). 

1.  Actual  Notice 

A  recipient  may  be  found  liable  for 
racial  harassment  if  it  has  actual 
knowledge  of  the  racially  offensive 
behavior  or  actions.  See,  e.g..  Hunter  v. 
Allis-Chalmers  Corp.,  797  F.2d  1417 
(7th  Cir.  1986)  (liability  e.xists  if 
management-level  employees  were 
aware  of  barrage  of  offensive  conduct); 
Katz  v.  Dole,  709  F.2d  251  (4th  Cir. 
1983)  (actual  knowledge  where  victim 
complains  of  harassment  to  appropriate 
authorities);  Henson  v.  Gty  of  Dundee, 
682  F.2d  897.  904  (11th  Cir.  1982). 

2.  Constructive  Notice 

A  recipient  may  be  found  liable  where 
it  reasonably  should  have  known  of  the 
harassment — e.g.,  because  the 
harassment  was  so  pervasive  that  its 
awareness  may  be  inferred.  See  Paroline 
v.  Unisys  Corp.,  879  F.2d  100  (4th  Qr. 
1989)  (liability  may  be  imputed  where 
employer  knew  or  should  have  known 
about  prior  conduct  of  harasser  toward 
other  women),  vacated  in  part  on  other 
grounds,  900  F.2d  27  (4th  Cir.  1990); 


Yates  V.  Avco  Corp.,  819  F.2d  630  (6th 
Cir.  1987)  (constructive  notice  where 
employee  harassed  women  on  a  daily 
basis);'VVa/tmon,  875  F.2d  468 
(possibility  of  constructive  notice  where 
sexual  graffiti  existed  in  numerous 
locations);  Vance  v.  Southern  Bell 
Telephone  and  Telegraph  Co.,  863  F.2d 
at  1510-11;  SuTpnfeJc  v.  USAir,  Inc.,  830 
F.2d  552  (4th  Cir.  1987). 

If  the  alleged  harasser  is  an  agent  or 
employee  of  a  recipient,  acting  within 
the  scope  of  his  or  her  official  duties 
(i.e.,  such  that  the  individual  has  actual 
or  apparent  authority  over  the  students 
involved),  then  the  indi\'idual  will  be 
considered  to  be  acting  in  an  agency 
capacity  and  the  reapient  will  be 
deemed  to  have  constructive  notice  of 
the  harassment.  See,  e.g.,  Kauffman  v 
Allied  Signal,  Inc.,  Autolite  Division, 
970  F.2d  178  (6th  Cir.)  ("scope  of 
employment"  standard  for  holding 
employers  Uable  for  supenisory 
harassment  is  based  on  traditional 
agency  principles,  such  as  when  ajid 
where  harassment  took  place,  and 
whether  it  was  foreseeable),  cert, 
denied,  113  S.Ct.  831  (1992).  See  also 
EEOC  Policy  Guidance  on  Current 
Issues  of  Sexual  Harassment,  N-915.050 
(Mar.  19,  1990)  (apparent  authority 
exists  where  third  parties  reasonably 
believe  that  actions  of  supervisor 
represent  exercise  of  authority 
possessed  by  virtue  of  employer's 
conduct).6 

In  evaluating  whether  constructive 
notice  should  be  imputed  to  a  recipient, 
the  availability,  coverage  and  public 
dissemination  of  antidiscrimination 
pohcies  and  grievance  procedures  fur 
students  will  be  considered  in 
determining  whether  the  recipient  has 
made  a  sufficient  effort  to  become  aware 
of  racial  incidents  if  and  when  they 
occur.  See  Meritor  Savings  Bank.  477 
U.S.  at  72-73  (existence  of  uninvoked 
grievance  procedures  and  policies 
against  discrimination  is  relevant  to 
issue  of  employer  liability  for  sexual 
harassment,  but  not  dispositive). 

C.  Recipient's  Response 

1.  Duty  to  Take  Reasonable  Steps  to  End 
Harassment 

Once  a  recipient  has  notice  of  a 
racially  hostile  environment,  it  has  a 
duty  to  take  reasonable  steps  to 
eliminate  it.  If  it  fails  to  respond 
adequately  to  the  hostile  environment, 
then  the  recipient  may  be  found  to  have 


•  As  discussed  supra,  in  ihe  education  conlcxt, 
the  person  from  whose  perspective  the  apparent 
authority  of  an  agent  or  employee  of  a  recipient 
must  be  evaluated  is  a  reasonable  student  of  the 
same  age.  intelligence  and  e.xperience  as  the  alleged 
victim  of  the  harassment. 
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violated  title  VI.  See.  eg  .  California 
State  University,  Chtco.  OCR  Case  No. 
09-89-2106  (inadequate  K'sponse  to 
racial  harassment  where  university  had 
no  written  grievance  procedure  and 
failed  to  interview  most  of  the 
individuals  involved).  To^^nship  High 
School  Distnct  ,Vo.  214.  OCR  Case  No. 
05-fi2-1097  (OCR  found  violation 
where  school  district  failed  to  take 
adequate  steps  to  correct  repeated  racial 
harassment  by  students,  of  which 
employees  were  aware).  See  also,  e.g., 
Snell  v.  Suffolk  Count\:  782  F,2d  1094 
(2d  Cir.  1986)  (responsibility  depends 
on  gravity  of  harm,  nature  of  work 
environment,  and  resources  available); 
Hall  V.  Gus  Construction  Co.,  Inc.,  842 
F.2d  1010  (8th  Cir.  1988)  (employer  will 
bo  liable  for  failing  to  discover  what  is 
going  on  and  to  take  r^^medial  steps 
when  actions  are  so  numerous, 
egregious,  and  concentrated  as  to  add 
up  to  campaign  of  harassment): 
Paroline.  879V.2d  100  (4th  Cir.  1989); 


Henson  v.  Oty  of  Dundee,  682  F.2d  897, 
904  (11th  Cir.  1982). 

2.  Response  or  Remedy  Should  Redress 
Actual  Problems 

The  appropriate  response  or  remedy 
for  a  hostile  environment  should  be 
tailored  to  redress  the  specific  problems 
experienced  at  the  institution.  See.  eg., 
Trenton  Junior  College,  OCR  Case  No. 
07-87-6006  (region  developed  remedial 
plan  with  college  that  included  staff 
training  on  racial  harassment,  pa>'ment 
of  compensation  to  harassed  students 
and  individuals  who  assisted  the 
students  in  arranging  for  their  safety, 
implementation  of  special  efforts — 
including  financial  aid — to  recruit  black 
students,  and  development  of  plan  for 
handling  future  harassment  complaints). 

3.  Response  Must  Reasonably  Attenipt 
to  Prevent  Recurrence 

The  responsive  action  taken  by  a 
recipient  must  be  reasonably  calculated 
to  prevent  recurrence  and  ensure  that 
individuals  are  not  restricted  in  their 


participation  or  benefits  as  a  result  of  a 
racially  hostile  environment  created  by 
students  or  non-employees.  See,  e.g., 
Brooms  v.  Regal  Tube  Co..  881  F.2d  412 
(7th  Cir.  1989)  (response  must  be 
reasonably  calculated  to  prevent  further 
harassment  under  particular  facts  and 
circumstances  of  case  at  time  allegations 
are  made;  courts  should  not  focus  solely 
on  whether  remedial  activity  ultimately 
succeeded,  but  should  determine 
vs-hether  total  response  was  reasonable); 
Waltwan  v.  International  Paper  Co  ,  875 
F.2d  468,  476  (5th  Cir.  1989)  (response 
must  be  reasonably  calculated  to  halt 
harassment);  Bundyv-  Jackson,  641  F.2d 
934  (DC.  Cir.  198l')  (employer  liable 
where  supen/isor  had  full  notice  of 
harassment  and  did  nothing  to  stop  or 
investigate  practice;  employer  must  take 
all  necessary  steps  to  investigate  and 
correct  harassment — including 
warnings,  appropriate  discipline,  and 
other  means  of  preventing  harassment). 

[PR  Doc.  94-5531  Filed  3-9-94;  8  45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Committee  of  Nine;  Meeting 

Ln  accondance  with  the  Federal 
Advisory'  Committee  Act  of  October  6. 
1972  (Pub.  L.  92-463.  86  Stat.  770-776), 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Same.  Committee  of  Nine. 

Date  May  10-11.  1994.  May  12,  1994 

Time  8  am.  to  5  p  m  .  8  a  m.-Noon. 


Place:  Room  1066  South  Building,  14th 
and  Independence  Avenue  SW.,  USDA, 
CSRS.  Washington,  DC  20250. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  Agricultural 
Experiment  Stations. 


Contact  Person  for  Agenda  and  More 
Information:  Dr.  Walter  R.  Woods.  Executive 
Secretary.  U.S.  Department  of  Agriculture, 
Coop*3rat!ve  State  Research  Service,  room 
346.  .Aerospace  Building.  Ag  Box  2230. 
Washington,  DC  20250-2230,  Telephone: 
202-401-6040. 

Done  at  Washington,  DC,  this  2nd  day  of 
March  1994. 
John  Patrick  Jordan, 

Administrator.  Cooperative  State  Research 

Service 

(FRDoc  94-.5576Fi!ed  3-^q-;   8  45  am] 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Amendments  to  Administrative 
Manual — Rules  of  Practice  and 
Procedure 

agency:  LVlavvaro  River  Basin 

Commission. 

action:  Final  rule. 

SUMMARY:  Ai  its  February  23,  1994 
business  meeting,  the  Delaware  River 
Basin  Commission  amended  its 
Administrative  Manual — Rules  of 
Practice  and  Procedure  relating  to  the 
control  of  nonpoint  sources  of  pollution 
in  the  drainage  area  to  classified  Special 
Protection  Waters. 

By  the  same  action,  the  Commission 
amended  its  Comprehensive  Plan,  Water 
Cods  of  the  Delaware  River  Basin  and 
Administrative  Manual — Part  III  Water 
Quality  Regulations.  Supplementarv' 
background  information  and  a  summary 
of  the  amendments  to  the 
Comprehensive  Plan,  Water  Code  and 
Water  Quality  Regulations  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  Those  amendments  address 
new  nonpoint  sources  on  a  project-by- 
projoct  basis  through  the  Commission's 
project  review  process  under  section  3.8 
of  the  Delaware  River  Basin  Compact  as 
well  as  any  other  activities  the 
Commission  believes  may  generate 
increased  nonpoint  source  pollution 
loads  which  could  have  a  substantial 
impact  on  Special  Protection  Waters.  Ln 
addition,  the  amendments  address  new 
and  existing  nonpoint  sources  on  a 
priority  watershed  basis.  For  priority 


watersheds,  watershed  nonpoint  source 
management  plans  will  be  developed 
and  implemented.  Finally,  the 
amendments  encourage  the 
development  of  watershed  management 
plans  prepared  voluntarily  and 
independently  from  these  regulations. 
Processes  to  identify  priority  watersheds 
and  develop  watershed  nonpoint  source 
management  plans  are  included  in  the 
amendments,  as  are  implementation 
poUcies  and  exceptions. 

The  amendments  to  the  Rules  of 
Practice  and  Procedure  add  a  new 
category  to  those  now  required  to  be 
submitted  to  the  Commission  for  review 
and  approval  under  section  3.8  of  the 
Compact:  Any  project  that  the  Executive 
Director  may  specially  direct  by  notice 
to  the  project  sponsor  or  land  owner  as 
having  a  potential  substantial  water 
quality  impact  on  waters  classified  as 
Special  Protection  Waters. 
EFFECTIVE  DATE:  June  1,  1994. 
ADDRESSES:  Copies  of  the  Commission's 
Administrative  Manual — Rules  of 
Practice  and  Procedure  are  available 
from  the  Delaware  River  Basin 
Conmiission,  P.O.  Box  7360,  West 
Trenton,  New  Jersey  08628. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission:  Telephone  (609)  883-9500 
X203. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  held  public  hearings  on  the 
proposed  amendments  on  June  16,  1993 
and  June  22, 1993  as  noticed  in  the 
April  9,  1993  and  June  16, 1993  issues 
of  the  Federal  Register  (Vol.  58,  No.  67 
and  Vol.  58,  No.  114).  Based  upon 
testimony  received  and  considerable 


deliberation,  the  Commission  has 
amended  its  Administrative  Manual — 
Rules  of  Practice  and  Procedure. 

List  of  Subjects  in  18  CFR  Part  401 

Administrative  practice  and 
procedure.  Environmental  impact 
statements.  Freedom  of  information. 
Water  pollution  control.  Water 
resources. 

18  CFR  Part  401  is  amended  as 

follows; 

SUBCHAPTER  A— ADMINISTRATIVE 
MANUAL 

PART  401— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  401 
corjtinues  to  read  as  follows: 

Authority:  Delaware  River  Basin  Compact, 

75  Stat.  688. 

2.  Section  401.35(b)(18)  is  added  to 
read  as  follows: 

§  401 .35    Classification  of  projects  for 
review  under  section  3.8  of  ttie  Compact. 

(b)*   •   * 

(18)  Any  other  project  that  the 
Executive  Director  may  specially  direct 
by  notice  to  the  project  sponsor  or  land 
owner  as  having  a  potential  substantial 
water  quality  impact  on  waters 
classified  as  Special  Protection  Waters. 
•        •        •        *        • 

Delaware  River  Basin  Compact,  75 
Stat.  688. 

Dated:  February  25.  1994. 
Susan  M.  Weisman, 

Secretary. 

[PR  Doc.  94-5608  Filed  3-9-94,  8.45  am] 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Amendments  to  Comprehensive  Plan, 
Water  Code  of  the  Delaware  River 
Basin  and  Administrative  Manual — Part 
III  Water  Quality  Regulations 

AGENCY:  Delaware  River  Basin 

Commission. 

ACTION:  Final  rule. 

summary:  At  its  February  23,  1994 
business  meeting,  the  Delaware  River 
Basin  Commission  amended  its 
Comprehensive  Plan.  Water  Code  and 
Water  Quality  Regulations  relating  to 
the  control  of  nonpoint  sources  of 
pollution  in  the  drainage  area  to 
classified  Special  Protection  Waters. 
The  amendments  address  new  nonpoint 
sources  on  a  project-by-project  basis 
through  the  Commission's  project 
review  process  under  section  3.8  of  the 
Delaware  River  Basin  Compact  as  well 
as  any  other  activities  the  Commission 
believes  may  generate  increased 
nonpoint  source  pollution  loads  which 
could  have  a  substantial  impact  on 
Special  Protection  Waters.  Iri  addition, 
the  amendments  address  new  and 
existing  nonpoint  sources  on  a  priority 
watershed  basis.  For  priority 


watersheds,  watershed  nonpoint  source 
management  plans  will  be  developed 
and  implemented.  Finallv,  the 
amendments  encourage  the 
development  of  watershed  management 
plans  prepared  voluntaniy  and 
independently  from  these  regulations. 
Processes  to  identify  priority  watersheds 
and  develop  watershed  nonpoint  source 
management  plans  are  included  m  the 
amendments,  as  are  implementation 
pohcies  and  exceptions. 

By  the  same  action,  the  Commission 
amended  its  Administrative  Manual — 
Rules  of  Practice  and  Procedure  by  the 
addition  of  a  new  categorv'  to  those  now 
required  to  be  submitted  to  the 
Commission  for  review  and  approval 
under  section  3.8  of  the  Compact:  ,A.nv 
project  that  the  Executive  Director  may 
specially  direct  by  notice  to  the  project 
sponsor  or  land  owner  as  having  a 
potential  substantial  water  qualitv 
impact  on  waters  classified  as  Special 
Protection  Waters.  That  amendment  is 
published  elsewhere  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register 
EFFECTIVE  DATE:  June  1,  1994. 
ADDRESSES:  Copies  of  the  Commission's 
Water  Code  of  the  Delaware  River  Basin. 
Administrative  Manual— Part  III  Water 


Quality  Regulations,  and  the  full  text  of 
the  amendments  are  available  from  the 
Delaware  River  Basin  Commission,  P.O. 
Box  7360,  West  Trenton,  New  Jersey 

08628. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman.  Commission 
Secretary,  Delaware  River  Basin 
Commission:  Telephone  (609)  883-9500 

X203. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  held  public  hearings  on  the 
proposed  amendments  on  June  16,  1993 
and  June  22,  1993  as  noticed  in  the 
Apnl  9.  1993  and  June  16, 1993  issues 
of  the  Federal  Register  (Vol.  58,  No.  67 
and  Vol.  58,  No.  114).  Based  upon 
testimony  received  and  considerable 
deliberation,  the  Commission  has 
amended  its  Comprehensive  Plan,  Water 
Code  of  the  Delaware  River  Basin  and 
Administrative  Manual — Part  III  Water 
Quahty  Regulations. 

Delaware  River  Basin  Compact,  75  Stat. 
688 

Dated:  February  25,  1994. 
Susan  M.  Weisman, 
Secretary. 

[PR  Doc.  94-5607  Filed  3-9-94;  8:45  am) 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12902  of  March  8,  1994 

Energy  Efficiency  and  Water  Conservation  at  Federal 
Facilities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Energy  Policy  and 
Conservation  Act  (Public  Law  94-163,  89  Stat.  871,  42  U.S.C.  6201  et  seq.) 
as  amended  by  the  Energy  Policy  Act  of  1992  (Public  Law  102-486,  106 
Stat.  2776)  and  section  301  of  title  3,  United  States  Code,  I  hereby  order 
as  follows: 

PART  1— DEFINITIONS 

For  the  purposes  of  this  order: 

Section  101.  The  "Act"  means  the  Federal  energy  management  provisions 
of  the  Energy  Policy  and  Conservation  Act,  as  amended  by  the  Energy 
Policy  Act  of  1992. 

Sec.  102.  The  term  "comprehensive  facility  audit"  means  a  survey  of  a 
building  or  facility  that  provides  sufficiently  detailed  information  to  allow 
an  agency  to  enter  into  energy  or  water  savings  performance  contracts  or 
to  invite  inspection  and  bids  by  private  upgrade  specialists  for  direct  agency- 
funded  energy  or  water  efficiency  investments.  It  shall  include  information 
such  as  the  following: 

(a)  the  type,  size,  energy  use,  and  performance  of  the  major  energy  using 
systems  and  their  interaction  with  the  building  envelope,  the  climate  and 
weather  influences,  usage  patterns,  and  related  environmental  concerns; 

(b)  appropriate  energy  and  water  conservation  maintenance  and  operating 
procedures; 

(c)  recommendations  for  the  acquisition  and  installation  of  energy  conserva- 
tion measures,  including  solar  and  other  renewable  energy  and  water  con- 
servation measures;  and 

(d)  a  strategy  to  implement  the  recommendations. 

Sec.  103.  The  term  "cost-effective"  means  providing  a  payback  period  of 
less  than  10  years,  as  determined  by  using  the  methods  and  procedures 
developed  pursuant  to  42  U.S.C.  8254  and  10  CFR  4  36. 

Sec.  104.  The  term  "demand  side  management"  refers  to  utility-sponsored 
programs  that  increase  energy  efficiency  and  water  conservation  or  the  man- 
agement of  demand.  The  term  includes  load  management  techniques. 

Sec  105-  The  term  "enei^  savings  performance  contracts"  means  contracts 
that  provide  for  the  performance  of  services  for  the  audit,  design,  acquisition, 

installation,  testing,  operation,  and,  where  appropriate,  maintenance  and 
repair,  of  an  identified  energy  or  water  conservation  measure  or  series  of 
measures  at  one  or  more  locations 

Sec.  106.  The  term  "agency"  means  an  executive  agency  as  defined  in 
5  U.S.C.  105.  For  the  purpose  of  this  order,  military  departments,  as  defined 
in  5  U.S.C.  102,  are  covered  under  the  au.spices  of  the  Department  of  Defense. 

Sec  107.  The  term  "Federal  building"  means  any  individual  building,  struc- 
ture, or  part  thereof,  including  the  associated  energy  or  water-consuming 
support  systems,  which  is  constructed,  renovated,  or  purchased  in  whole 
or  in  part  for  use  by  the  Federal  Government  and  which  consumes  energy 
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or  water.  In  any  provision  of  this  order,  the  term  "Federal  building"  shall 
also  include  any  building  leased  in  whole  or  in  part  for  use  by  the  Federal 
Government  where  the  term  of  the  lease  exceeds  5  years  and  the  lease 
does  not  prohibit  implementation  of  the  provision  in  question. 

Sec.  108.  The  term  "Federal  facility"  means  any  building  or  collection 
of  buildings,  grounds,  or  structure,  as  well  as  any  fixture  or  part  thereof, 
which  is  owned  by  the  United  States  or  any  Federal  agency  or  which 
is  held  by  the  United  States  or  any  Federal  agency  under  a  lease-acquisition 
agreement  under  which  the  United  States  or  a  Federal  agency  will  receive 
fee  simple  title  under  the  terms  of  such  agreement  without  further  negotia- 
tion. In  any  provision  of  this  order,  the  term  "Federal  facility"  shall  also 
include  any  building  leased  in  whole  or  in  part  for  use  by  the  Federal 
Government  where  the  term  of  the  lease  exceeds  5  years  and  the  lease 
does  not  prohibit  implementation  of  the  provision  in  question. 

Sec.  109.  The  term  "franchising"  means  that  an  agency  would  provide 
the  services  of  its  employees  to  other  agencies  on  a  reimbursable  basis. 

Sec.  110.  The  term  "gainsharing"  refers  to  incentive  systems  that  allocate 
some  portion  of  savings  resulting  from  gains  in  productivity  to  the  workers 
who  produce  those  gains. 

Sec.  111.  The  term  "industrial  facilities"  means  any  fixed  equipment,  build- 
ing, or  complex  for  the  production  of  goods  that  uses  large  amounts  of 
capital  equipment  in  connection  with,  or  as  part  of,  any  process  or  system, 
and  within  which  the  majority  of  energy  use  is  not  devoted  to  the  heating, 
cooling,  lighting,  ventilation,  or  to  service  the  hot  water  energy  load  require- 
ments of  the  building. 

Sec.  112.  The  term  "life  cycle  cost"  refers  to  life  cycle  cost  calculated 
pursuant  to  the  methodology  established  by  10  CFR  436.11. 

Sec.  113.  The  term  "prioritization  survey"  means  a  rapid  assessment  that 
will  be  used  by  an  agency  to  identify  those  facilities  with  the  highest 
priority  projects  based  on  the  degree  of  cost  effectiveness  and  to  schedule 
comprehensive  facility  audits  prior  to  project  implementation.  The 
prioritization  survey  shall  include  information  such  as  the  following: 

(a)  the  type,  size,  energy  and  water  use  levels  of  the  major  energy  and 
water  using  systems  in  place  at  the  facility;  and 

(b)  the  need,  if  any,  for  acquisition  and  installation  of  cost-effective  energy 
and  water  conservation  measures,  including  solar  and  other  renewable  energy 
resource  measures. 

Sec.  114.  The  term  "shared  energy  savings  contract"  refers  to  a  contract 
under  which  the  contractor  incurs  the  cost  of  implementing  energy  savings 
measures  (including,  but  not  limited  to,  performing  the  audit,  designing 
the  project,  acquiring  and  installing  equipment,  training  personnel,  and  oper- 
ating and  maintaining  equipment)  and  in  exchange  for  providing  these  ser\'- 
ices,  the  contractor  gains  a  share  of  any  energy  cost  savings  directly  resulting 
from  implementation  of  such  measures  during  the  term  of  the  contract. 

Sec.  115.  The  term  "solar  and  other  renewable  energy  sources"  includes, 
but  is  not  limited  to,  agriculture  and  urban  waste,  geothermal  energy,  solar 
energy,  and  wind  energy. 

Sec.  116.  The  term  "utility"  means  any  person,  State,  or  agency  that  is 
engaged  in  the  business  of  producing  or  selling  electricity  or  engaged  in 
the  local  distribution  of  natural  gas  or  water  to  any  ultimate  consumer. 

PART  2-HNTERAGENCY  COORDINATION 

Sec.  201.  Interagency  Coordination.  The  Department  of  Energy  ("DOE")  shall 
take  the  lead  in  implementing  this  order  through  the  Federal  Energy  Manage- 
ment Program  ("FEMP").  The  Interagency  Energy  Policy  Committee  ("656 
Committee")  and  the  Interagency  Energy  Management  Task  Force  ("Task 
Force")  shall  serve  as  forums  to  coordinate  issues  involved  in  implementing 
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energy  efficiency,  water  conservation,  and  solar  and  other  renewable  energy 
in  the  Federal  sector. 

PART  3— AGENCY  GOALS  AND  REPORTING  REQUIREMENTS  FOR  ENERGY  AND  WATER 
EFFICIENCY  IN  FEDERAL  FACILITIES 

Sec.  301.  Energy  Consumption  Reduction  Coals,  (a)  Each  agency  shall  develop 
and  implement  a  program  with  the  intent  of  reducing  energy  consumption 
by  30  percent  by  the  year  2005,  based  on  energy  consumption  per-gross- 
square-foot  of  its  buildings  in  use.  to  the  extent  that  these  measures  are 
cost-effective.  The  30  percent  reductions  shall  be  measured  relative  to  the 
agency's  1985  energy  use.  Each  agency's  implementation  program  shall  be 
designed  to  speed  the  introduction  of  cost-effective,  energy-efficient  tech- 
nologies into  Federal  facilities,  and  to  meet  the  goals  and  requirements 
of  the  Act  and  this  order. 

(b)  Each  agency  shall  develop  and  implement  a  program  for  its  industrial 
facilities  in  the  aggregate  with  the  intent  of  increasing  energy  efficiency 
by  at  least  20  p>ercent  by  the  year  2005  as  compared  to  the  1990  benchmark, 
to  the  extent  these  measures  are  cost-effective,  and  shall  implement  all 
cost-effective  water  conservation  projects.  DOE,  in  coordination  with  the 
656  Committee,  shall  establish  definitions  and  appropriate  indicators  of 
energy  and  water  efficiency,  and  energy  and  water  consumption  and  costs, 
in  Federal  industrial  facilities  for  the  purpose  of  establishing  a  base  year 
of  1990. 

Sec.  302.  Energy  and  Water  Sun-eys  and  Audits  of  Federal  Facilities,  (a) 
Prioritization  Sur\-ey.  Each  agency  responsible  for  managing  Federal  facilities 
shall  conduct  a  prioritization  sur\'ey,  within  18  months  of  the  date  of  this 
order,  on  each  of  the  facilities  the  agency  manages.  The  surveys  shall  be 
used  to  establish  priorities  for  conducting  comprehensive  facility  audits, 
fb)  Comprehensive  Facility  Audits.  Each  agency  shall  develop  and  begin 
implementing  a  10-year  plan  to  conduct  or  obtain  comprehensive  facility 
audits,  based  on  prioritization  surveys  performed  under  section  302(a)  of 
this  order. 

[1]  Implementation  of  the  plan  shall  ensure  that  comprehensive 
facility  audits  of  approximately  10  percent  of  the  agency's  facilities 
are  completed  each  year.  Agencies  responsible  for  managing  less 
than  100  Federal  facilities  shall  plan  and  execute  approximately 
10  comprehensive  facility  audits  per  year  until  all  facilities  have 
been  audited. 

(2)  Comprehensive  audits  of  facilities  performed  within  the  last 
3  years  may  be  considered  current  for  the  purposes  of  implementa- 
tion. 

(3)  "No-cost"  audits,  such  as  those  outlined  in  section  501(c) 
of  this  order,  shall  be  utilized  to  the  extent  practicable. 

(c)  Exempt  Facilities.  Because  the  mission  within  facilities  exempt  from 
the  energy  and  water  reduction  requirements  under  the  Act  may  not  allow 
energy  efficiency  and  water  conservation  in  certain  operations,  actions  shall 
be  taken  to  reduce  all  other  energy  and  water  waste  using  the  procedures 
described  in  the  Act  and  this  order.  Each  agency  shall  develop  and  implement 
a  plan  to  improve  energy  and  water  efficiency  in  such  exempt  facilities. 
The  prioritization  surveys  are  intended  to  allow  agencies  to  refine  their 
designation  of  facilities  as  "exempt"  or  "industrial,"  so  that  only  individual 
buildings  in  which  industrial  or  energ}--intensive  operations  are  conducted 
remain  designated  as  "exempt"  or  "industrial."  Within  21  months  of  the 
date  of  this  order,  each  agency  shall  report  to  FEMP  and  to  the  Office 
of  Management  and  Budget  ("0MB")  the  redesignations  that  the  agency 
is  making  as  a  result  of  the  prioritization  sur\'eys.  Agencies  may  seek  exemp- 
tions for  their  facilities  pursuant  to  the  Energy  Policy  and  Conservation 
Act,  as  amended. 

(d)  Leased  Facilities.  Agencies  shall  conduct  sur\'eys  and  audits  of  leased 
facilities  to  the  extent  practicable  and  to  the  extent  that  the  recommendations 
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of  such  surveys  and  audits  could  be  implemented  under  the  tenn.s  of  the 
lease. 

Sec.  303.  Implementation  of  Energy  Efficiency  and  Water  Consen'ation 
Projects,  (a)  Implementation  of  New  Audit  Recommendations.  Within  1  year 
of  the  date  of  this  order,  agencies  shall  identify,  ba,sed  on  preliminary 
recommendations  from  the  prioritization  surveys  required  under  section  302 
of  this  order,  high  priority  facilities  to  audit  and  shall  complete  the  first 
10  percent  of  the  required  comprehensive  facility  audits.  Within  180  days 
of  the  completion  of  the  comprehensive  facility  audit  of  each  facility,  agencies 
shall  begin  implementing  cost-effective  recommendations  for  installation  of 
energy  efficiency,  water  conservation,  and  renewable  energy  technologies 
for  that  facility. 

fb)  Implementation  of  Existing  Audits.  Within  180  days  of  the  date  of 
this  order,  agencies  shall  begin  to  implement  cost-effective  recommendations 
from  comprehensive  audits  of  facilities  performed  within  the  past  3  years, 
for  installation  of  energy  efficiency,  water  conservation,  and  renewable  energy 
technologies. 

Sec.  304.  Solar  and  Other  Renewable  Energy.  The  goal  of  the  Federal  Govern- 
ment is  to  significantly  increase  the  use  of  solar  and  other  renewable  energy 
sources.  DOE  shall  develop  a  program  for  achieving  this  goal  cost-effectively 
and,  within  210  days  of  the  date  of  this  order,  submit  the  program  to 
the  656  Committee  for  review.  DOE  shall  lead  the  effort  to  assist  agencies 
in  meeting  this  goal. 

Sec.  305.  Minimization  of  Petroleum-Based  Fuel  Usr  in  Federal  Buildings 
and  Facilities.  All  agencies  shall  develop  and  implement  programs  to  reduce 
the  use  of  petroleum  in  their  buildings  and  facilities  by  switching  to  a 
less-polluting  and  nonpetroleum-based  energy  source,  such  as  natural  gas 
or  solar  and  other  renewable  energy  sources.  Where  alternative  fuels  are 
not  practical  or  cost-effective,  agencies  shall  strive  to  improve  the  efficiency 
with  which  they  use  the  petroleum.  Each  agency  shall  survey  its  buildings 
and  facilities  that  utilize  petroleum-based  fuel  systems  to  determine  where 
the  potential  for  a  dual-fuel  capability  exists  and  shall  provide  dual-fuel 
capability  where  cost-effective  and  practicable. 

Sec.  306.  New  Space,  (a)  New  Federal  Facility  Construction.  Each  agency 
involved  in  the  construction  of  a  new  facility  that  is  to  be  either  owned 
by  or  leased  to  the  Federal  Governmer>t  shall: 

(1)  design  and  construct  such  facility  to  minimize  the  life  cycle 
cost  of  the  facility  by  utilizing  energy  efficiency,  water  conservation, 
or  solar  or  other  renewable  energy  technologies; 

(2)  ensure  that  the  design  and  construction  of  facilities  meet  or 
exceed  the  energy  performance  standards  applicable  to  Federal  resi- 
dential or  commercial  buildings  as  set  forth  in  10  CFR  435,  local 
building  standards,  or  a  Btu-per-gross-square-foot  ceiling  as  deter- 
mined by  the  Task  Force  within  120  days  of  the  date  of  this  order, 
whichever  will  result  in  a  lower  life  cycle  cost  over  the  life  of 
the  facility; 

(3)  establish  and  implement,  within  270  days  of  the  date  of  this 
order,  a  facility  commissioning  program  that  will  ensure  that  the 
construction  ot  such  facilities  meets  the  requirements  outlined  in 
this  section  before  the  facility  is  accepted  into  the  Federal  facility 
inventory;  and 

(4)  utilize  passive  solar  design  and  adopt  active  solar  technologies 
where  they  are  cost-effective. 

(b)  New  Leases  For  Existing  Facilities.  To  the  extent  practicable  and  per- 
mitted by  law,  agencies  entering  into  leases,  including  the  renegotiation 
or  extension  of  existing  leases,  shall  identify  the  energy  and  water  consump- 
tion of  those  facilities  and  seek  to  incorporate  provisions  into  each  lease 
that  minimize  the  cost  of  energy  and  water  under  a  life  cycle  analysis, 
while  maintaining  or  improving  occupant  health  and  safety.  These  require- 
ments may  include  renovation  of  proposed  space  prior  to  or  within  the 
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first  year  of  each  lease.  Responsible  agencies  shall  seek  to  negotiate  the 
cost  of  the  lease,  taking  into  account  the  reduced  energy  and  water  costs 
during  the  term  of  the  lease. 

(c)  Government-Owned  Contractor-Operated  Facilities.  All  Government- 
owned  contractor-operated  facilities  shall  comply  with  the  goals  and  require- 
ments of  this  order.  Energy  and  water  management  goals  shall  be  incorporated 
into  their  management  contracts. 

Sec.  307.  Showcase  Facilities,  (a)  \e\v  Building  Showcases.  When  an  agency 
constructs  at  least  five  buildings  in  a  year,  it  shall  designate  at  least  one 
building,  at  the  earliest  stage  of  development,  to  be  a  showcase  highlighting 
advanced  technologies  and  practices  for  energy  efficiency,  water  conserva- 
tion, or  use  of  solar  and  other  renewable  energy, 

fb)  Demonstrations  in  Existing  Facilities.  Each  agency  shall  designate  one 
of  its  major  buildings  to  become  a  showcase  to  highlight  energy  or  water 
efficiency  and  also  shall  attempt  to  incorporate  cogeneration,  solar  and  other 
renewable  energy  technologies,  and  indoor  air  quality  improvements.  Selec- 
tion of  such  buildings  shall  be  based  on  considerations  such  as  the  level 
of  nonfederal  visitors,  historic  significance,  and  the  likelihood  that  visitors 
will  learn  from  displays  and  implement  similar  projects.  Within  180  days 
of  the  date  of  this  order,  each  agency  shall  develop  and  implement  plans 
and  work  in  cooperation  with  DOE  and,  where  appropriate,  in  consultation 
with  the  General  Ser\'ices  Administration  (■'GSA"),  the  Environmental  Protec- 
tion Agency  ("EPA"),  and  other  appropriate  agencies,  to  determine  the  most 
effective  and  cost-effective  strategies  to  implement  these  demonstrations. 
Sec.  308.  Annual  Reporting  Requirements,  (a)  As  required  under  the  Act. 
the  head  of  each  agency  shall  report  annually  to  the  Secretary  of  Energy 
and  0MB,  in  a  format  specified  by  the  Secretary  and  0MB  after  consulting 
with  the  656  Committee.  The  report  shall  describe  the  agency's  progress 
in  achieving  the  goals  of  this  order. 

(b)  The  Secretary  of  Energy  shall  report  to  the  President  and  the  Congress 
annually  on  the  implementation  of  this  order.  The  report  should  provide 
information  on  energy  and  water  use  and  cost  data  and  shall  provide  the 
greatest  level  of  detail  practicable  for  buildings  and  facilities  by  energy 
source. 

Sec.  309.  Report  on  Full  Fuel  Cycle  Analysis.  DOE  shall  prepare  a  report 
on  the  issues  involved  in  instituting  life  cycle  analysis  for  Federal  energy 
and  product  purchases  that  address  the  full  fuel  cycle  costs,  including 
issues  concerning  energy  exploration,  development,  processing,  transpor- 
tation, storage,  distribution,  consumption,  and  disposal,  and  related  impacts 
on  the  environment.  The  report  shall  examine  methods  for  conducting  life 
cycle  analysis  and  implementing  such  analysis  in  the  Federal  sector  and 
shall  make  appropriate  recommendations,  the  report  shall  be  forwarded 
to  the  President  for  review. 

Sec.   310,   Agency  Accountability.   One  year  after  the  date  of  this  order, 

and  every  2  years  thereafter,  the  President's  Management  Council  shall  report 
to  the  President  about  efforts  and  actions  by  agencies  to  meet  the  require- 
ments of  this  order.  In  addition,  each  agency  head  shall  designate  a  senior 
official,  at  the  Assistant  Secretary  level  or  above,  to  be  responsible  for 
achieving  the  requirements  of  this  order  and  shall  appoint  such  official 
to  the  656  Committee.  The  656  Committee  shall  also  work  to  ensure  the 
implementation  of  this  order.  The  agency  senior  official  and  the  656  Commit- 
tee shall  coordinate  im.plementation  with  the  Federal  Environmental  Execu- 
tive and  Agencv  Environmental  Executives  established  under  Executive  Order 
No.  12873. 

PART  4 — USE  Of  INNOVATIVE  FINANCING  AND  CONTRACTUAL  MECHANISMS 

Sec.  401.  Financing  Mechanisms.  In  addition  to  available  appropriations, 
agencies  shall  utilize  innovative  financing  and  contractual  mechanisms,  in- 
cluding, but  not  limited  to,  utility  demand  side  management  programs. 
shared  energy  savings  contracts,  and  energy  savings  performance  contracts, 
to  meet  the  goals  and  requirements  of  the  Act  and  this  order. 
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Sec.  402.  Workshop  for  Agencies.  Within  a  reasonable  time  of  the  date 
of  this  order,  the  Director  of  OMB,  or  his  or  her  designee,  and  the  Task 
Force  shall  host  a  workshop  for  agencies  regarding  financing  and  contracting 
for  energy  efficiency,  water  efficiency,  and  renewable  technology  projects. 
Based  on  the  results  of  that  meeting,  the  Administrator,  Office  of  Procurement 
Policy  ("OFPP"),  shall  assist  the  Administrator  of  General  Services  and 
the  Secretary  of  Energy  in  eliminating  unnecessary  regulatory  and  procedural 
barriers  that  slow  the  utilization  of  such  audit,  financing,  and  contractual 
mechanisms  or  complicate  their  use.  All  actions  that  are  cost-effective  shall 
be  implemented  through  the  process  required  in  section  403  of  this  order. 

Sec.  403.  Elimination  of  Barriers.  Agency  heads  shall  work  with  their  procure- 
ment officials  to  identify  and  eliminate  internal  regulations,  procedures, 
or  other  barriers  to  implementation  of  the  Act  and  this  order.  DOE  shall 
develop  a  model  set  of  recommendations  that  will  be  forwarded  to  the 
Administrator  of  OFPP  in  order  to  assist  agencies  in  eliminating  the  identified 
barriers. 


PART  5— TECHNICAL  ASSISTANCE,  INCENTIVES,  AND  AWARENESS 

Sec.  501.  Technical  Assistance,  (a)  To  assist  Federal  energy  managers  in 
implementing  energy  efficiency  and  water  conservation  projects,  DOE  shall, 
within  180  days  of  the  date  of  this  order,  develop  and  make  available 
through  the  Task  Force: 

(1)  guidance  explaining  the  relationship  between  water  use  and 
energy  consumption  and  the  energy  savings  achieved  through  water 
conservation  measures; 

(2)  a  model  solicitation  and  implementation  guide  for  innovative 
funding  mechanisms  referenced  in  section  401  of  this  order; 

(3)  a  national  list  of  companies  providing  water  services  in  addi- 
tion to  the  list  of  qualified  energy  service  companies  as  required 
by  the  Act; 

(4)  the  capabilities  and  technologies  available  through  the  national 
energy  laboratories;  and 

(5)  an  annually-updated  guidance  manual  for  Federal  energy  man- 
agers that  includes,  at  a  minimum,  new  sample  contracts  or  contract 
provisions,  position  descriptions,  case  studies,  recent  guidance,  and 
success  stories. 

(b)  The  Secretary  of  Energy,  in  coordination  with  the  Administrator  of 
General  Services,  shall  make  available  through  the  Task  Force,  within  180 
days  of  the  date  of  this  order: 

(1)  the  national  list  of  qualified  water  and  energy  efTiciency  con- 
tractors for  inclusion  on  a  Federal  schedule;  and 

(2)  a  model  provision  on  energy  efficiency  and  water  conservation, 
for  inclusion  in  new  leasing  contracts. 

(c)  Within  180  days  of  the  date  of  this  order,  the  Administrator  of  General 
Services  shall: 

(1)  contact  each  utility  that  has  an  area-wide  contract  with  GSA 
to  determine  which  of  those  utilities  will  perform  "no-cosf  audits 
for  energy  efficiency  and  water  conservation  and  potential  solar 
and  other  renewable  energy  sources  that  comply  with  Federal  life 
cycle  costing  procedures  set  forth  in  Subpart  A,  10  CFR  436; 

(2)  for  each  energy  and  water  utility  serving  the  Federal  Govern- 
ment, determine  which  of  those  utilities  offers  demand-side  manage- 
ment services  and  incentives  and  obtain  a  list  and  description  of 
those  services  and  incentives;  and 

(3)  prepare  a  list  of  those  utilities  and  make  that  list  available 
to  all  Federal  property  management  agencies  through  the  Task  Force. 

(d)  Within  18  months  of  the  date  of  this  order,  the  Administrator  of 
General  Services,  in  consultation  with  the  Secretary  of  Energy,  shall  develop 
procurement  techniques,  methods,  and  contracts  to  speed  the  purchase  and 
installation  of  energy,  water,  and  renewable  energy  technologies  in  Federal 
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facilities.  Such  techniques,  methods,  and  contracts  shall  be  designed  to 
utilize  both  direct  funding  by  the  user  agency,  including  energy  savings 
performance  contracting,  and  utility  rebates.  To  the  extent  permitted  by 
law,  the  Administrator  of  OFPP  shall  assist  the  Administrator  of  General 
Services  and  the  Secretary  of  Energy  by  eliminating  unnecessary  regulatory 
and  procedural  barriers  that  would  slow  the  implementation  of  such  methods, 
techniques,  or  contracts  or  complicate  their  use. 

(e)  Agencies  are  encouraged  to  seek  technical  assistance  from  DOE  to 
develop  and  implement  solar  and  other  renewable  energy  projects. 

(f)  DOE  shall  conduct  appropriate  training  for  Federal  agencies  to  assist 
them  in  identif\-ing  and  funding  cost-effective  projects.  This  training  shall 
include  providing  software  and  other  technical  tools  to  audit  facilities  and 
identif>'  opportunities.  To  the  extent  that  resources  are  available,  DOE  shall 
work  with  utilities  and  the  private  sector  to  encourage  their  participation 
in  Federal  sector  programs. 

(g)  DOE,  in  coordination  with  EPA,  GSA,  and  the  Department  of  Defense 
("DOD"),  shall  develop  technical  assistance  services  for  agencies  to  help 
identify  energy  efficiency,  water  conservation,  indoor  air  quality,  solar  and 
other  renewable  energy  projects,  new  building  design,  fuel  switching,  and 
life  cycle  cost  analysis.  These  ser\ices  shall  include,  at  a  minimum,  a 
help  line,  computer  bulletin  board,  information  and  education  materials, 
and  project  tracking  methods.  Agencies  shall  identify  technical  assistance 
needed  to  meet  the  goals  and  requirements  of  the  Act  and  this  order  and 
seek  such  assistance  from  DOE. 

(h)  The  Secretary  of  Energy  and  the  Administrator  of  General  Services 
shall  explore  ways  to  stimulate  energy  efficiency,  water  conservation,  and 
use  of  solar  and  other  renewable  energy  sources  and  shall  study  options 
such  as  new  building  performance  guidelines,  life  cycle  value  engineering, 
and  designer/builder  incentives  such  as  award  fees.  The  studies  shall  be 
completed  within  270  days  of  the  date  of  this  order.  The  OFPP  will  issue 
guidance  to  agencies  on  life  cycle  value  engineering  within  6  months  of 
the  completion  of  the  studies. 

(i)  The  Secretary  of  Energy  and  the  Administrator  of  General  Services 
shall  develop  and  distribute  through  the  Task  Force  a  model  building  com- 
missioning program  within  270  days  of  the  date  of  this  order. 

(j)  The  lists,  guidelines,  and  services  in  this  section  of  the  order  shall 
be  updated  periodically. 

Sec.  502.  Retention  of  Savings  and  Rebates,  (a)  Within  a  reasonable  time 
after  the  date  of  this  order,  the  Director  of  0MB,  along  with  the  Secretary 
of  Energy,  the  Secretary  of  Defense,  and  the  Administrator  of  General  Serv- 
ices, to  the  extent  practicable  and  permitted  by  law,  shall  develop  guidelines 
and  implement  procedures  to  allow  agencies,  in  fiscal  year  1995  and  beyond, 
to  retain  utility  rebates  and  incentives  received  by  the  agency  and  savings 
from  energy  efficiency  and  water  conservation  efforts  as  provided  in  section 
152  of  the  Energy  Policy  Act  of  1992  and  10  U.S.C.  2865  and  2866. 

Sec.  503.  Performance  Evaluations.  To  recognize  the  responsibilities  of  facil- 
ity managers,  designers,  energy  managers,  their  superiors,  and,  to  the  extent 
practicable  and  appropriate,  others  critical  to  the  implementation  of  thi<: 
order,  heads  of  agencies  shall  include  successful  implementation  of  energy 
efficiency,  water  conserv-ation,  and  solar  and  other  renewable  energy  projects 
in  their  position  descriptions  and  performance  evaluations. 

Sec.  504.  Incentive  Awards.  Agencies  are  encouraged  to  review  employee 
incentive  programs  to  ensure  that  such  programs  appropriately  reward  excep- 
tional performance  in  implementing  the  Act  and  this  order.  Such  awards 
may  include  monetary  incentives  such  as  Quality  Step  Increases,  leave  time 
awards  and  productivity  gainsharing,  and  nonmonetary  and  honor  awards 
such  as  increased  authority,  additional  resources,  and  a  series  of  options 
from  which  employees  or  teams  of  employees  can  choose. 
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Sec.  505.  Project  Teams/Franchising,  (a)  Agencies  are  encouraged  to  establish 
Energy  Efficiency  and  Environmental  Project  Teams  ("Project  Teams")  to 
implement  energy  efficiency,  water  conservation,  and  solar  and  other  renew- 
able energy  projects  within  their  respective  agencies.  DOE  shall  develop 
a  program  to  train  and  support  the  Project  Teams,  which  should  have 
particular  expertise  in  innovative  financing,  including  shared  energy  savings 
and  energy  savings  j>erformance  contracting.  The  purpose  of  the  program 
is  to  enable  project  teams  to  implement  projects  quickly  and  effectively 
in  their  own  agencies. 

(b)  Agencies  are  encouraged  to  franchise  the  services  of  their  Project 
Teams.  The  ability  to  access  the  services  of  other  agencies'  teams  will 
foster  excellence  in  project  implementation  through  competition  among  serv- 
ice providers,  while  providing  an  alternative  method  to  meet  or  exceed 
the  requirements  of  the  Act  and  this  order  for  agencies  that  are  unable 
to  devote  sufficient  f>ersonnel  to  implement  projects. 

Sec.  506.  FEMP  Account  Managers.  FEMP  shall  develop  a  customer  service 
program  and  assign  account  managers  to  agencies  or  regions  so  that  each 
project  may  have  a  designated  account  manager.  When  requested  by  an 
agency,  the  account  manager  shall  start  at  the  audit  phase  and  follow  a 
project  through  commissioning,  evaluation,  and  reporting.  The  account  man- 
ager shall  provide  technical  assistance  and  shall  have  responsibility  to  see 
that  all  actions  possible  are  taken  to  ensure  success  of  the  project. 

Sec.  507.  Procurement  of  Energy  Efficient  Products  by  Federal  Agencies. 
(a)  "Best  Practice"  Technologies.  Agencies  shall  purchase  energy-efficient 
products  in  accordance  with  the  guidelines  issued  by  0MB,  in  consultation 
with  the  Defense  Logistics  Agency  ("DLA"),  DOE,  and  GSA,  under  section 
161  of  the  Energy  Policy  Act  of  1992.  The  guidelines  shall  include  listings 
of  energy-efficient  products  and  practices  used  in  the  Federal  Government. 
At  a  minimum,  OMB  shall  update  the  listings  annually.  DLA,  DOE,  and 
GSA  shall  update  the  portions  of  the  listings  for  which  they  have  responsibil- 
ity as  new  products  become  available  and  conditions  change. 

(1)  Each  agency  shall  purchase  products  listed  as  energy-efficient 
in  the  guidelines  whenever  practicable,  and  whenever  they  meet 
the  agency's  specific  f>erformance  requirements  and  are  cost-effec- 
tive. Each  agency  shall  institute  mechanisms  to  set  targets  and  meas- 
ure progress. 

(2)  To  further  encourage  a  market  for  highly-energy-efficient  prod- 
ucts, each  agency  shall  increase,  to  the  extent  practicable  and  cost- 
effective,  purchases  of  products  that  are  in  the  upper  25  percent 
of  energy  efficiency  for  all  similar  products,  or  products  that  are 
at  least  10  percent  more  efficient  than  the  minimum  level  that 
meets  Federal  standards.  This  requirement  shall  apply  wherever 
such  information  is  available,  either  through  Federal  or  industry- 
approved  testing  and  rating  procedures. 

13)  GSA  ana  DLA,  in  consultation  with  DOE,  other  agencies, 
States,  and  industry  and  other  nongovernment  organizations,  shall 
provide  all  agencies  with  information  on  specific  products  that  meet 
the  energy-efficiency  criteria  of  this  section.  Product  information 
should  be  made  available  in  both  printed  and  electronic  formats. 

Cb)  Federal  Market  Opportunities.  DOE,  after  consultation  with  industry, 
utilities,  and  other  interested  parties,  shall  identify  advanced  energy-efficient 
and  water-conserving  technologies  that  are  technically  and  commercially 
feasible  but  not  yet  available  on  the  open  market.  These  technologies  may 
include,  but  are  not  limited  to,  the  advanced  appliance  technologies  ref- 
erenced in  section  127  of  the  Energy  Policy  Act  of  1992.  DOE,  in  cooperation 
with  OMB,  GSA,  DOD,  the  National  Institute  of  Standards  and  Technology 
("NIST"),  and  EPA,  shall  issue  a  "Federal  Procurement  Challenge"  inviting 
each  Federal  agency  to  commit  a  specified  fraction  of  their  purchases  within 
a  given  time  period  to  advanced,  high-efficiency  models  of  products,  provided 
that  these  anticipated  future  products  can  meet  the  agency's  energy  perform- 
ance, functionality,  and  cost  requirements. 
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(c)  Accelerated  Retirement  of  Inefficient  Equipment.  DOE,  in  consultation 
with  GSA  and  other  agencies,  shall  establish  guidelines  for  the  cost-effective 
early  retirement  of  older,  inefficient  appliances  and  other  energy  and  water- 
using  equipment  in  Federal  facilities.  Such  guidelines  may  take  into  account 
significant  improvements  in  energy  efficiency  and  water  conservation,  oppor- 
tunities to  down-size  or  otherwise  optimize  the  replacement  equipment  as 
a  result  of  associated  improvements  in  building  envelope,  system,  or  indus- 
trial process  efficiency  and  reductions  in  pollutant  emissions,  use  of 
chlorofluorocarbons,  and  other  environmental  improvements. 

(d)  Review  of  Barriers.  Each  agency  shall  review  and  revise  Federal  or 
military  specifications,  product  descriptions,  and  standards  to  eliminate  bar- 
riers to,  and  encourage  Federa'  procurement  of,  products  that  are  energy- 
efficient  or  water  conserving. 

PART  6 — WAIVERS 

Sec.  601.  Waivers.  Each  agency  may  determine  whether  certain  requirements 
in  this  order  are  inconsistent  with  the  mission  of  the  agency  and  seek 
a  waiver  of  the  provision  from  the  Secretary  of  Energy.  Any  waivers  author- 
ized by  the  Secretary  of  Energy  shall  be  included  in  the  annual  report 
on  Federal  energy  management  required  under  the  Act. 

PART  7— REVOCATION,  LIMfTATION,  AND  IMPLEMENTATION 

Sec.  701.  Executive  Order  No.  12759,  of  April  17,  1991,  is  hereby  revoked, 
except  that  sections  3,  9,  and  10  of  that  order  shall  remain  effective  and 
shall  not  be  revoked. 

Sec.  702.  This  order  is  intended  only  to  improve  the  internal  management 
01  the  executive  branch  and  is  not  intended  to,  and  does  not  create,  any 
right  to  administrative  or  judicial  review,  or  any  other  right  or  benefit 
or  trust  responsibility,  substantive  or  procedural,  enforceable  by  a  party 
against  the  United  States,  its  agencies  or  instrumentalities,  its  officers  or 
employees,  or  any  other  person. 

Sec.  703.  This  order  shall  be  effective  immediately. 
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etc..  rules  reinstatement  and  clarification,  11692- 
11693 


Airworthiness  directives: 

Jetstream,  11531-11533 

McDonnell  Douglas,  11533-11534 
Class  D  and  Class  E  airspace.  11535-11544 
Class  E  airspace.  11534-11535 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12903  of  March  9,  1994 
Nuclear  Cooperation  With  EURATOM 


By  the  authority  vested  m  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  of  America,  including  section  126a(2)  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42  U.S.C.  2155(a)(2)),  and  having  deter- 
mined that,  upon  the  expiration  of  the  period  specified  in  the  first  proviso 
to  section  126a(2)  of  such  Act  and  extended  for  12-month  periods  bv  Execu- 
tive Orders  Nos.  12193,  12295,  12351,  12409.  12463,  12506,  12554",  12587, 
12629,  12670,  12706,  12753,  12791,  and  12840,  failure  to  continue  peaceful 
nuclear  cooperation  with  the  European  Atomic  Energy  Community  would 
be  seriously  prejudicial  to  the  achievemiCnt  of  United  States  non-proliferation 
objectives  and  would  otherwise  jeopardize  the  common  defense  and  security 
of  the  United  States,  and  having  notified  the  Congress  of  this  determination, 
I  hereby  extend  the  duration  of  that  period  to  March  10,  1995.  Executive 
Order  No.  12840  shall  be  superseded  on  the  effective  date  of  this  Executive 
order. 


ojijowa!aaan  <rn^Ax*x^ 


[FR  Doc.  94-5915 
Filed  J-9-94;  3:57  pm) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE. 

March  9.  1994. 


Editorial  note:   For  the  President's  message  to  the  Congress  on  this  Executive  Order,  see 
issue  10  of  the  Weekly  Compilation  of  Presidential  Documents. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7CFRPart246 
RINNo.  05a4-AB13 

Special  Supplemental  Food  Program 
for  Women,  infants,  and  Children 
(WIC):  Coordination  Rule:  Mandates  of 
the  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989 

AGENCY:  Food  and  Nutrition  Service, 

LISDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  governing  the  Special 
Supplemental  Food  Program  for 
Women,  Infants,  and  Children  (WIC)  to 
comply  with  the  mandates  of  sections 
123  and  213  of  the  Child  Nutrition  and 
WIC  Reauthorization  Act  of  1989 
enacted  on  November  10.  1989.  This 
final  rule  contains  both  funding  and 
nonfunding  provisions.  The  major 
nonfunding  provisions  in  this  final  rule 
include:  Extending  adjunct  or  automatic 
income  eligibility  to  certain  family 
members;  enhancing  outreach  efforts 
and  program  access:  defining 
breastfeeding  and  establishing 
breastfeeding  promotion  activities; 
referrir.L'  and  providing  participants 
with  information  about  other  health  and 
welfare  programs;  permitting  State 
agencies  the  option  to  establish 
alternative  means  of  issuing  food 
instruments,  such  as  mailing  them  to 
participants;  and.  reducing  the 
frequency  with  which  State  agencies 
must  review  their  local  agencies.  This 
final  rule  also  incorporates  other 
legislative  mandates,  such  as. 
Govemmentwide  debarment  and 
suspension  (nonprocurement) 
requirements,  a  drug-free  workplace, 
and  new  re.strictions  on  lobbying. 
DATES:  This  rule  is  effective  on  March 
11.  1394. except  that  the 


nondiscretionary  funding  provisions  set 
forth  in  §246.14' and  §  246.16  were,  by 
law.  effective  October  1,  1989.  State 
agencies  shall  implement  all  other 
provisions  no  later  than  October  1, 
1W4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallmau,  Chief,  Policy  and 
Program.  Development  Branch, 
Supplemental  Food  Programs  Division. 
Food  and  Nutrition  Service,  L'SDA. 
3101  Park  Center  Drive,  room  542. 
Alexandria.  VA  22302,  (703)  305-2746. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Exet:utive  Order 
12866. 

Regulatory  Flexibility  Act 

•This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601—612).  Pursuant  to  that  re\iew,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FT^'S)  has  determined  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  State  and  local  agencies  will  be 
most  affected  because  of  the  additional 
program  administration  and  education 
requirements.  However,  some  program 
administration  requirements  have  also 
been  reduced  by  this  rule.  The  net  effect 
on  State  and  local  agencies  is  expected 
to  be  minim.al.  Participants  and 
applicants  will  also  be  affected  by 
simplified  application  and  benefits 
issuance  procedures. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  established  in  the 
proposed  rulemaking  of  July  9.  1990  in 
§§246.4.  246.6,  246.7,  246.11  and  the 
reductions  in  the  reporting  and 
recordkeeping  requirements  set  forth  in 
§§246.11  and  246.19  were  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
0584-0043  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3505).  No  changes  in  the 
reporting/recordkeeping  burden  for  the 
sections  cited  above  ha\  e  been 
incorporated  into  the  final  rule. 

All  existing  reporting  and 
recordkeeping  requirements  in 
§§  246.14  and  246.16  for  funding 
activities  have  been  incorporated  into 


this  final  rule,  and  no  changes  in  burden 
hours  for  those  activities  are  reflected  in 
this  final  rule.  The  requirements  for 
these  sections  have  been  approved  by 
OMB  for  use  through  November  30, 
1995  under  OMB  control  number  0584- 
0043.  This  final  rule,  however,  does 
impose  on  WIC  State  and  local  agencies 
one  additional  reporting  and 
recordkeeping  requirement  of 
documenting  both  direct  and  in-kind 
expenditures  for  breastfeeding 
promotion  and  support. 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  the  information  reporting  and 
recordkeeping  requirement  of 
documenting  both  direct  and  in-kind 
expenditures  for  breastfeeding 
promotion  and  support.  This  reporting 
and  recordkeeping  requirement  has 
been  approved  by  OMB  for  use  through 
August  31.  1995  under  OMB  control 
number  0584-0427. 

Organizations  and  individuals 
desiring  to  submit  comments  regarding 
any  aspect  of  these  information 
collection  requirements,  including 
suggestions  for  reducing  the  burdens, 
should  direct  them  to  the  Director, 
Supplemental  Food  Programs  Division, 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  room  3208,  New  Executive  Offic* 
Building.  Washington,  DC  20503,  Attn: 
Laura  Oliven.  Desk  Officer  for  the  Food 
and  Nutrition  Service. 

£.vecuf/Ve  Order  J  23  72 

The  Special  Supplemental  Food 
Program  for  Women.  Infants  and 
Children  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
E.\ecutive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
301 5.  .subpart  V,  and  48  FR  291 14  (June 
24,  1983)). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  confiict  with  its 
provisions  or  whicli  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactivt- 
effect  unless  so  specified  in  the 
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'EFFECTIVE  DATE"  paragraph  of  this 
pr«anible.  Prior  to  any  judidal  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  WIC  Program, 
the  administrative  procedures  are  as 
follows:  (1)  Local  agencies  and 
vendors — State  agency  he.arir.g 
procedures  issued  pursuant  to  7  CFR 
246.18;  (2)  applicants  and  participants — 
State  agency  hearing  procedures  issued 
pursuant  to  7  CFR  246.9;  (3)  sanctions 
against  State  aj^encies  (but  not  claims  for 
repayment  assessed  against  a  State 
agency)  pursuant  to  7  CFR  246.19 — 
administrative  appeal  in  accordance 
with  7  CFR  246  22;  and  (4)  promrement 
by  State  or  local  agencies — 
administrative  appeal  to  the  extent 
required  by  7  CFR  3016.36. 

Good  Cause  Determinations 

This  final  rule  incorporates  several 
new  statutor>-  requirements  from  Public 
Law  101-147  which  were  not  contained 
in  a  prior  proposed  rule.  These  are 
nondiscrtitionary  funding  provisions 
which  revise  the  methodology  for 
determining  the  amount  of  funds 
available  for  NSA.  requirt*  that  a  portion 
of  these  funds  be  used  for  breastfeeding 
promotion  and  .Mipport,  permit 
conversion  of  food  funds  to  NSA  funds 
under  certain  spetuRed  cirt:umstances. 
provide  optional  spend  forward 
authority  to  State  agencies,  and 
establish  timelines  for  allocation  and 
reallocation  of  funds  In  light  of  the 
nondiscretionar>'  nature  of  these 
requirements,  and  since  the  legislatively 
mandated  effective  date  of  these 
r^-quirements  was  October  1,  1989,  the 
Ad.Timistrator  of  the  Food  and  Nutrition 
Ser\  ite  has  found,  in  accordance  with  5 
use.  553(h),  that  prior  notice  and 
comment  are  impracticable, 
unnecessan,'  and  cx)ntrar)'  to  the  public 
interest,  and  that  good  cau.se  exists  for 
publishing  revisions  to  §  246.16  without 
prior  notice  and  comment. 

Two  additional  changes  which  were 
not  proposed  are  contained  in  this  final 
rule  P'irst,  this  final  rule  incorporates  in 
^  246  2  reference  to  the  existing 
requirements  of  the  non-discretionary 
department-wide  rule  governing 
lobbying  which  applies  to  WIC.  This 
new  reference  merely  incorporates 
existing,  non-di.scretionar)  provisions  of 
7  CFR  part  3018,  "New  Restrictions  on 
Lobbyiiig,"  into  WIC  Program 
regulcitjons.  Second,  current 
§  24fi.7(c)(2)(v )  contains  a  non-inclusive 
list  of  references  of  non -discretionary 
provisions  of  FtKleral  law  which 
prohibit  c*frtain  benefits  paid  under 
other  Federal  programs  from  being 
considered  as  iixxtme  for  the  WIC 


Program.  This  final  rule  renumbers  that 
section  as  §  246.7(d)(2)(iv)(c),  and 
amends  it  to  update  it  with  additional 
references  to  other  non-discretionary 
income  exclusions.  With  respect  to 
these  revisions,  the  Administrator  of  the 
Food  and  Nutrition  Serv  ice  has  found, 
pursuant  to  5  U.S.C.  553(b),  that  prior 
notice  and  comment  are  impracticable, 
unnecessar>'  and  contrary  to  the  public 
interest,  and  that  good  cause  exists  for 
publishing  these  revisions  without  prior 
notice  and  comment. 

Background 

Public  Law  101-147,  the  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1969,  enacted  on  November  10,  1989, 
amended  a  wide  range  of  WIC  Program 
functions  in  such  areas  as  income 
eligibility  determinations;  program 
outreach,  referral  and  access; 
coordination;  breastfeeding  promotion; 
and  food  delivery  systems.  Therefore, 
on  July  9,  1990,  the  Department 
published  a  proposed  rule  (55  FR 
28033)  addressing  primarily  the 
discretionar>'  and  ncndiscretionary 
mandates  of  Public  Law  101-147  that 
were  unrelated  to  funds  utilization  and 
allocation.  These  provisions  have  been 
commonly  referred  to  as  the 
"nonfunding"  provisions  of  Public  Law 
101-147.  Also  included  in  the  proposed 
rule  were  references  to  requirements  in 
Department-wide  rules  which  apply  to 
WIC:  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments.  7  CFR  part  3016. 
and  Govemmentwide  Debarment  and 
Suspension  (Non-Procurement) 
Requirements  and  Government 
Requirements  for  a  Drug-Free 
Workplace,  7  CFR  part  3017.  Several 
nonfunding  provisions  were  issued  in 
separate  rulemakings,  as  noted  below. 

The  proposed  rule  provided  for  a  30- 
day  comment  period,  which  ended  on 
August  8,  1990.  Forty-seven  comment 
letters  were  received  on  the  prop)osed 
rule  from  a  variety  of  sources,  including 
State  and  local  agencies  and  health 
professionals,  advocacy  groups  and 
other  public  interest  groups,  and  the 
general  pubhc 

The  Department  has  given  all 
comments  careful  consideration  in  the 
development  of  this  final  rule  and 
would  like  to  thank  all  commenters  who 
responded  to  th«  proposal.  In  addition, 
subsequent  meetings  with  various  State 
and  local  agency  staff  on  this  rule 
provided  a  forum  for  staff  to  more  fully 
discuss  the  concerns  and 
recommendations  made  in  their 
comment  letters.  Such  discussions  and 
individual  comments  on  the  proposed 
rule,  which  prosided  a  detailed  and 


thorough  anal\-5is  of  issues,  were 
invaluable  to  the  Department  in 
developing  this  final  rule.  A  summary  of 
these  meetings  is  contained  in  the 
Department's  rulemaking  record. 

Although  the  proposed  rule  contained 
both  discretionary'  and  nondisf;retionary 
nonfunding  provisions  of  Public  Law 
101^47.  State  agencies  were 
encouraged  to  focus  on  and  direct  their 
comments  'o  the  discretionary 
provisions  of  the  law.  In  addition,  the 
Department  has  worked  with  WIC  State 
agencies  to  voluntarily  implement  the 
provisions  designated  as 
nondiscretionar\',  including  those 
provisions  proposed  verbatim  from  the 
law.  These  legislative  provisions 
required  no  further  interpretation  on  the 
part  of  the  Department  as  to  how  State 
and  local  agencies  would  imiplement 
them.  While  all  provisions  addressed  in 
the  proposal  will  be  discussed  further, 
those  which  are  d'scretionary  will  be 
addressed  in  greater  detail. 

The  proposed  rulemaking  published 
by  the  Department  did  not  include  any 
of  the  funding  provisions  mandated  by 
Public  Law  101-147  because  the 
Department  intended  to  publish  these 
requirements  in  a  separate  rulemaking. 
However,  because  the  law  requires 
several  ncndiscretionary  revisions  to  the 
WIC  Program  funds  allocation 
procedures  which  pret;lude  the 
Department  from  exercising  di.scretion 
in  their  implementation,  the  Department 
has  included  these  funding  provisions 
in  this  final  rule. 

As  indicated  previously,  these 
funding  provisions  include:  (1)  Revising 
the  methodology  for  determining  the 
amount  of  funds  available  for  NSA,  (2) 
requiring  that  at  least  $8  million  of  the 
NSA  funds  must  he  spent  on 
breastfeeding  promotion  and  support. 
(3)  permitting,  under  certain 
circumstances,  the  conversion  of  food 
funds  to  funds  to  support  NSA  and  an 
option  for  Staters  to  spend  forward  up  to 
3  percent  of  their  food  grants  into  the 
succeeding  fiscal  year,  and  (4) 
establishing  timelines  for  the  a!lo(.ation 
and  reallocation  of  funds.  These 
provisions  cannot  be  modified  in 
response  to  public  comment  because  the 
legislative  language  is  explicit  regarding 
implementation  of  these  provisions. 
Because  these  provisions  result  in 
significant  changes  to  §246. 16  of  the 
WIC  Program  regulations,  the 
Department  is  revising  and  republishing 
§24<i  16(a)  through  (k).  redesignated  in 
this  final  rule  as  paragraphs  (a)  through 
(i),  in  its  entirety.  In  addition  and  as 
required  by  law,  these  pro\isions  were 
effet;tive  on  CK.1ober  1,  1989  and  were 
reflected  in  grants  to  State  agencies 
since  Fiscal  Year  1990. 
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This  final  rule  also  incorporates  into 
§  246.7  of  the  WIC  Program  regulations 
references  to  various  r^sh  payments 
which  are  required  by  statute  to  be 
excluded  from  consideration  as  income 
for  Federal  assistance  programs. 
Further,  due  to  the  addition  of  these 
references  end  other  changes  necessary 
to  incorporate  adjunct  income  eligibility 
requirements,  newly  designnted 
paragraph  (d)  in  §  246.7  has  been 
revised  and  republished  in  its  entirety 
in  this  final  rule. 

Department-wide  rules  implementing 
new  Govemmentwide  lobbying 
restrictions.  7  CFR  part  30 IR.  are  also 
included  in  this  final  rule.  !n  addition. 
OMB  Circular  A-90,  "Cooperating  with 
State  and  Local  Governments  to 
Coordinete  and  Improve  Information 
Systems"  has  been  replaced  by  OMB 
Circular  A-130.  Therefore,  all  --eferenc-es 
to  Circular  A-9G  have  l)een  revised  to 
reference  OMB  Circular  A-130. 

Several  nonfunding  provisions  of 
Public  Law  101-147  were  implemented 
in  previous  ndemakings.  Therefore, 
they  were  not  included  in  the  proposed 
rule  of  July  9.  1990  and  are  not 
addressed  in  this  final  rule.  First,  the 
provision  that  State  agencies  be  given 
the  option  to  certif\-  and  provide 
program  benefits  to  incarcerated  persons 
(sections  123(a)(4)(A)(iv)  and 
123(a)(4)(E))  were  published  in  an 
interim  rule  on  December  14.  1989  (54 
FR  51289)  and  in  a  final  rule  on  August 
5,  1992  (57  FR  34500).  On  February  1, 
1990  (55  FR  3385),  a  final  rule  was 
published  which  implemented  two 
nonriiscretionary  benefit-related 
provisions  of  .section  123(a)(2)  of  Public 
Law  101-147 — automatic  WIC  income 
eligibility  for  fully  eligible  current 
recipients  of  Food  Stamps.  AFDC.  and/ 
or  Medicaid  benefits,  and  the  State 
agency  option  to  exclude  military  off- 
base  housing  allowance  pa\'ments  from 
an  applifiint's  countable  income  for 
purposes  of  determining  WIC  income 
eligibility.  Finally,  the  requirements  of 
sections  123(a)(3J(D)  and 
123(a)(4)(A)(i)(II)  of  the  law  regarding 
the  provi-sion  of  information  on.  and 
coordination  with,  substance  abuse 
counseling  and  treatment  services  were 
included  in  a  separate  proposed  rule 
issued  on  March  30.  1990  (55  FR 
11946).  This  rule  was  issued  in  its  final 
form  on  February  26.  1993  at  58  FR 
11497. 

Following  is  a  discussion  of  each 
provision,  as  proposed,  comments 
rer.eived  on  the  proposed  rule,  an 
explanation  of  the  provisions  set  forth 
in  this  final  rule,  and  a  discussion  of 
several  nondiscretionary  provisions, 
including  four  basic  areas  of  funding 
provisions  in  Public  I.aw  101-147. 


which  have  l«en  incorporated  into  this 
final  rule. 

1.  References  to  7  CFR  Part  3016 

Until  the  publication  of  the  final  rule 
entitled  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments"  on  March  11,  1988 
(53  FR  8044).  the  requirements  for 
grants  and  cooperative  agreements  were 
set  forth  in  7  CFR  part  3015.  This  rule 
was  promulgated  to  establish 
consistency  and  uniformity  among  some 
23  Federal  agencies  in  the 
administration  of  grants  to,  and 
cooperative  agreements  with.  State  and 
local  governments  and  federally- 
recognized  Indian  tribal  governments 
The  final  nile  was  published  as  7  CFR 
part  3016,  replacing  part  3015  for  most 
grants  and  subgrants  to  these 
government  entities,  including  WIC 
grants,  effective  October  1, 1988. 
Therefore,  as  proposed,  this  final  rule 
would  change  all  references  to  7  CFR 
part  3015  contained  in  part  246  to  "7 
CFR  part  3016." 

2.  Breastfeeding  Provisions  (§§  246.2. 
246.3(e)(4).  246.11(c)(2),  246.11(c)(3), 
246.11(c)  (5)-(6)  and  (8).  and 
246.14(c)(10)) 

Public  Law  101-147  established  a 
number  of  mandates  relative  to 
breastfeeding.  The  significant  number  of 
provisions  in  Public  Law  101-147 
concerning  breastfeeding  promotion  and 
support  activities,  and  the  level  of  detail 
with  which  most  of  these  provisions  are 
addressed,  clearly  demonstrate  strong 
Congressional  support  for  breastfeeding 
promotion  and  support  efforts  in  the 
WIC  Program.  This  strong  support,  in 
turn,  reflects  nutritional  science  and 
medical  opinion  that  breastfeeding 
offers  significant  nutritional  and  health 
benefits  to  infants. 

The  Department  shares  this  belief  and 
has  always  actively  encouraged  the 
promotion  and  support  of  breastfeeding 
as  the  optimal  method  of  infant  feeding. 
Program  regulations  already  contain  a 
number  of  provisions  in  support  of 
breastfeeding.  Furthermore,  the 
Department  has  taken  non-regulator>- 
actions  in  this  area,  including  the 
development  of  publications  to  help 
local  agency  staff  teach  participants 
about  breastfeeding;  participation  in 
cooperative  efforts  with  other  Federal 
agencies  and  organizations  to  promote 
breastfeeding,  such  as  the  USDA 
Breastfeeding  Promotion  Con.sortium 
which  meets  semi-annually,  and  the 
award  of  grants  for  projects  on 
breastfeeding,  such  as  the  funding  of  a 
WIC  Breastfeeding  Promotion  Study  and 
Demonstration  to  identifv-,  evaluate,  and 


demonstrate  approaches  to  promdte 
breastfeeding  effectively  in  WIC  and. 
more  recently,  the  award  of  grants  to 
test  the  elTectiveness  of  breastfeeding 
incentives  in  eight  locations.  The 
provisions  regarding  breastfeeding 
contained  in  Public  Law  101-147  will 
serve  to  strengthen  the  emphasis  in 
current  regulations  by  focusing  more 
attention  on  the  promotion  and  support 
of  breastfeeding  activities  at  both  the 
State  and  local  levels.  State  and  local 
agencies  are  encouraged  to  expand  their 
efforts  to  increase  the  incidence  and 
duration  of  breastfeeding  among  WIC 
participants. 

This  final  rule  amends  the  regulations 
to  include  nondi.scretionary  provisions 
(many  of  which  have  already  been 
implemented  by  State  agencies)  which. 
(1)  Require  that  the  State  agency  include 
in  its  annual  plan  of  operation  and 
administration  a  plan  to  promote 
breastfeeding  and  to  coordinate  WIC 
operations  with  local  programs  for 
breastfeeding  promotion,  (2)  require 
each  State  agency  to  designate  an 
agency  staff  member  to  coordinate 
breastfeeding  promotion  efforts.  (3) 
require  that  the  State  agency  provide 
training  to  persons  providing 
breastfeeding  promotion  and  support. 
(4)  authorize  the  purchase  of 
breastfeeding  aids  by  State  and  local 
agencies  as  an  allowable  administrative 
exp<>nse.  (5)  require  that  the  State 
agency  provide  breastfeeding  promotion 
materials  in  languages  other  than 
English,  and  (6)  establish  a  requirement 
that  of  t]:e  funds  set  aside  for  nutrition 
services  and  administration,  at  least  $8 
million  must  be  spent  in  the  area  of 
brea.st feeding  promotion  and  support. 
This  S8  million  set-aside  is  discussed  in 
further  detail  in  section  11  of  this 
preamble.  This  final  rule  also  revises  the 
regulations  to  implement  the 
discretionary  breastfeeding  provisions, 
which  are:  (1)  Definition  of 
"breastfeeding.  ■  (2)  breastfeeding 
promotion  and  support  standards,  and 
(3)  annual  evaluation  of  breastfeeding 
promotion  and  support  efforts. 

a.  Definition  of  "Breastfeeding" 
(H  246.2).  Section  123(a)(6)  of  Pub.  L. 
101-147  adds  a  new  section  17(h)(4)(AJ 
to  the  Child  Nutrition  Act  (CNA)  of 
1966  to  require  the  Secretary,  in 
consultation  with  the  Secretary  of 
Health  and  Human  Services,  to  develop 
a  definition  of  "breastfeeding"  for  the 
purpose  of  the  WIC  Program. 
Accordingly,  the  Department  asked  the 
Committee  on  Breastfeeding  Promotion 
of  the  National  As.so<.-iation  of  WIC 
Directors  (NAWD).  representatives  from 
USDA  and  the  Maternal  and  Child 
Health  Bureau  in  the  Department  of 
Heahh  and  Human  Services  (DHHS). 
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and  other  experts  on  brea<>tfeeding,  to 
provide  input  on  developing  a  national 
definition  of  breastfeeding.  The  NAWD 
Committee  recommended  that 
"breastfeeding"  be  defined  as  "the 
provision  of  mother's  milk  to  her  infant 
on  the  average  of  at  least  once  a  day." 
The  DHHS  concurred  with  this 
recommended  definition  for  VVIC 
Program  purposes. 

Except  as  may  otherwise  be  specified, 
this  definition  would  be  consistently 
applicable  to  all  aspects  of  the  WIC 
Program,  including  the  evaluation  of 
promotional  efforts  and  the 
determination  of  categorical  eligibility 
as  a  breastfeeding  woman.  The 
definition  also  recognizes  that  any 
breastfeeding,  even  ii  only  on  an  average 
of  once  a  day,  provides  some 
immunological  and  nutritional  benefits 
which  would  otherwise  not  be  provided 
to  an  infant,  as  well  as  significant 
psychological  benefits,  including 
assisting  the  transition  to  motherhood, 
and  assisting  the  formation  of  strong 
bonds  between  the  mother  and  her 
infant. 

It  is  the  Departments  belief  that  a 
result  of  successful  breastfeeding 
promotion  should  be  a  serious 
commitment  to  breastfeeding  on  the  part 
of  mothers  so  that  breastfeeding  will  be 
the  rule  rather  than  the  exception.  The 
Department  also  acknowledges  that  any 
amount  of  breastfeeding  should  be 
encouraged.  Partial  breastfeeding 
supplemented  by  formula  feeding  is 
preferable  to  no  breastfeeding  at  all. 
Therefore,  the  Department  proposed  the 
following  definition  of  "breastfeeding" 
be  added  !o  §  246.2:  "the  practice  of 
feeding  a  mother's  breastmilk  to  her 
infant(s)  on  the  average  of  at  least  once 
per  day." 

The  majority  of  commenters 
addressing  the  definition  of 
"breastfeeding"  supported  the  provision 
as  proposed.  Therefore,  in  view  of  the 
comments  received  and  the 
Department's  previous  consultation 
with  the  National  Association  of  VVIC 
Directors,  and  the  Secretarv'  of  the 
Department  of  Health  and  Human 
Services,  including  the  Centers  for 
Disease  Control  (CDC),  the  definition  of 
"breastfeeding"  in  this  final  rule 
remains  unchanged  frrm  the  proposed 
rule. 

b.  Designation  of  breastfeeding 
coordinator  l§  246.3leH4)}.  Section 
123(a)(6)  of  Pub.  L  101-147  amends 
section  17(h)(4)(C)  of  the  CNA  of  1966 
to  require  each  State  agency  "to 
designate  an  agency  staff  member  to 
coordinate  breastfeeding  promotion 
efforts  identified  in  the  State  plan  of 
operation  and  administration." 
Therefore,  the  Department  proposed  in 


its  July  9,  1990  rulemaking  to  add  the 
breastfeeding  promotion  coordinator 
position  to  the  list  of  State  staffing 
requirements  set  forth  in  §  246.3(e)(4). 

One  commenter  addressed  this  issue 
and  recommended  that  the  Department 
specify  the  staffing  standards  per 
caseload  as  well  as  the  duties  and 
responsibilities  of  a  breastfeeding 
coordinator.  It  was  the  intent  of  the 
Department  to  allow  the  State  agency 
the  flexibility  under  this  provision  to 
delineate  the  duties  and  responsibilities 
of  the  breastfeeding  coordinator  in  its 
State.  However,  the  Department  strongly 
urges  State  agencies  to  make 
breastfeeding  promotion  and  education 
duties  the  first  priority  for  this  position. 
Other  duties,  may  be  assigned  to  this 
position,  but  should  be  related  to 
nutrition  services  if  at  all  possible.  In 
this  way  a  breastfeeding  coordinator 
will  have  the  flexibility  to  perform 
duties  specific  to  the  needs  of  the 
particular  State.  Accordingly,  the 
Department  is  adopting  the  provision  as 
proposed. 

c.  Training  for  breastfeeding 
promotion  l§  246.11(c)(2)).  Section 
123(a)(6)  of  Public  Law  101-147  adds  a 
new  section  17(h)(4)(D)  to  the  CNA  of 
1966  requiring  the  State  agency  "to 
provide  training  on  the  promotion  and 
management  of  oreastfeeding  to  staff 
members  of  local  agencies  who  are 
responsible  for  counseling  (WIC) 
participants  •   *   •  concerning 
breastfeeding."  Therefore,  the  proposed 
rule  added  a  new  sentence  at  the  end  of 
§  246.1 1(c)(2)  of  the  current  WIC 
Program  regulations  to  require  State 
agencies  to  provide  training  on  the 

Eromotion  and  management  of 
reastfeeding  to  local  agency  staff. 
The  majority  of  commenters  approved 
this  provision  as  proposed.  One 
commenter  approved  the  provision  but 
indicated  that  additional  funds  would 
be  needed  to  provide  such  training  to 
local  agency  staff. 

Congress  has  already  augmented  the 
existing  requirement  that  Sta'.es  expend 
at  least  one-sixth  of  their  nut -ition 
services  and  administration  (NSA) 
grants  on  nutrition  education  by 
mandating  in  Public  Law  101-147  a 
targeted  expenditure  nationally  of  at 
least  $8  million  for  the  promotion  and 
support  of  breastfeeding  among  VVIC 
participants.  The  Department  has  issued 
a  policy  memorandum  which  clarifies 
that  salary  and  benefit  expenses  of  staff 
and  non-VVIC  staff  to  deliver/attend 
training  on  breastfeeding  promotion  and 
support  have  been  and  continue  to  be 
allowable  breastfeeding  promotion  and 
support  expenditures.  Accordingly,  the 
proposed  modification  of  §246. 11(c)(2) 
is  adopted  without  changes. 


d.  Provision  of  non-englisti 
breastfeeding  materia)s  (§  246.11(c)(3l). 
Section  17(f)(14)(A)  of  the  CNA  of  1966 
has  long  required  State  agencies  to 
provide  nutrition  education  materials  to 
local  agencies  in  languages  other  than 
English  in  areas  where  a  substantial 
number  of  low-income  households 
speak  other  languages.  Section 
123(a)(4)(D)  of  Public  Law  101-147 
amends  section  17(f)(14)(A)  of  the  CNA 
of  1966  specifically  to  add  breastfeeding 
promotion  materials  and  instruction  to 
this  requirement. 

The  Department  proposed  to  revise 
§  246.11(c)(3)  of  the  regulations  to 
require  that  the  State  agency  "identify 
or  develop  resources  and  educational 
materials,  including  breastfeeding 
promotion  and  instruction  materials,  for 
use  in  local  agencies,  taking  reasonable 
steps  to  include  materials  in  languages 
other  than  English,  in  areas  where  a 
significant  number  or  proportion  of  the 
population  needs  the  information  in  a 
language  other  than  English, 
considering  the  size  and  concentration 
of  such  population,  and  where  possible, 
the  reading  level  of  the  participants." 

One  commenter  responded 
affirmatively  to  the  provision.  This 
commenter,  however,  recommended 
these  materials  be  developed  at  the 
Federal  level.  The  Department  may 
develop  some  materials  to  assist  State 
agencies  in  meeting  this  requirement. 
However,  such  action  on  the  part  of  the 
Department  does  not  alleviate  the 
obligation  imposed  by  this  legislation 
on  State  agencies  to  produce  or  provide 
such  materials  for  their  VVIC 
participants. 

State  agencies  should  note  that  the 
joint  statement  of  explanation 
accompanying  H.R.  24  (Congressional 
Record,  October  10,  1989,  H6863) 
clarifies  that  Congress  does  not  expect 
State  agencies  to  develop  and  produce 
all  such  materials  on  their  own  in  cases 
where  private  entities  have  donated  a 
sufficient  supply  of  materials  which 
include  correct,  complete,  and  up-to- 
date  information.  Furthermore,  the 
Department  believes  that  any  printed 
information,  either  about  breastfeeding, 
nutrition  education,  or  the  application/ 
certification  process  itself,  should 
reflect,  where  possible,  the  reading  level 
of  VVIC  participants,  regardless  of  the 
language  used.  Accordingly,  the  final 
rule  retains  the  requirement  as 
proposed. 

e.  Breastfeeding  promotion  and 
support  standards  and  evaluation 
(§  246.1  Uc)(5)-(6)  and  (Rj).  Section 
123(a)(3)(C)  of  Public  Law  101-147  adds 
a  new  section  17(e)(2)  to  the  CNA  of 
1966  mandating  that  the  Department 
"prescribe  standards  to  ensure  that . 
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adequate*   *   *  breastfeeding  promotion 
and  support  are  provided." 

The  Department  requested  the 
assistance  of  National  Association  of 
WIC  Directors'  (NAWD)  Committee  on 
Breastfeeding  Promotion  in  developing 
and  prescribing  the  breastfeeding 
promotion  standards  required  by  Public 
Law  101-147.  The  standards/ 
requirements  recommended  by  this 
Committee  were  based  on  a  position 
paper  previously  developed  by  NAWD 
on  Breastfeeding  Promotion,  and  reflect 
the  concern  of  NAWD  that  requirements 
such  as  these  be  general  in  nature.  In  its 
July  9,  1990  proposed  rule,  the 
Department  proposed  to  add  the 
following  requirements  in  new 
§§  246.1  l(c)(8)(i)-(iv):  (1)  The  State 
agency  shall  develop  a  policy  that 
creates  a  positive  clinic  environment 
which  endorses  breastfeeding  as  the 
preferred  method  of  infant  feeding;  (2) 
Each  local  agency  shall  designate  a  staff 
person  to  coordinate  breastfeeding 
promotion  and  support  activities;  (3) 
The  State  and  local  agency  shall 
incorporate  task-appropriate 
breastfeeding  promotion  and  support 
training  into  orientation  programs  for 
new  staff  involved  in  direct  contact  with 
WIC  clients,  and;  (4)  The  State  agency 
shall  develop  a  plan  to  ensure  that 
women  have  access  to  breastfeeding 
promotion  and  support  activities  during 
the  prenatal  and  postpartum  periods. 
New  section  17(e)(2)  of  the  CNA  of 
1966  also  mandates  that  States  annually 
evaluate  breastfeeding  promotion  and 
support  activities,  including  the  views 
of  participants  concerning  the 
effectiveness  of  the  nutrition  education 
and  breastfeeding  promotion  and 
support  they  received.  Section 
246.11(c)(5)  of  the  WIC  regulations 
currently  requires  that  WIC  State 
agencies  perform  and  document  annual 
evaluations  of  nutrition  education 
activities,  which  have  always 
encompassed  breastfeeding  promotion. 
Because  existing  program  regulations 
already  contained  annual  nutrition 
education  evaluation  requirements,  the 
Department  proposed  some  minor 
modifications  to  existing  §§  246.11  (c)(5) 
and  (c)(8)  to  emphasize  that 
breastfeeding  education  and  promotion 
are  to  be  included  in  these  evaluations. 

A  few  commenters  who  addressed 
these  proposed  changes  opposed  the 
annual  review  requirement  for 
breastfeeding  promotion  and  support 
and  recommended  the  frequency  of  this 
review  activity  be  revised  to  be 
consistent  with  the  biennial  review  of 
local  agencies  as  required  in  Public  Law 
101-147. 

Because  language  in  Public  Law  101- 
147  requires  that  evaluations  of 


breastfeeding  promotion  and  support 
activities  be  performed  annually  by 
State  agencies,  this  provision  must  be 
retained  as  proposed.  However,  as 
indicated  above,  this  annual  evaluation, 
for  most  States,  will  not  be  a  new 
requirement,  because  most  if  not  all 
have  included  it  as  a  part  of  the 
currently  required  nutrition  education 
evaluation.  For  those  that  have  not.  it  is 
likely  to  be  a  simple  extension  of  the 
evaluation  currently  being  performed 
annually  of  nutrition  education 
activities,  and  likely  entails  utilizing  the 
same  assessment  tool  currently  used  to 
evaluate  nutrition  education  activities, 
such  as  a  survey.  Furthermore,  during 
management  evaluation  reviews  which 
must  be  conducted  at  least  biennially,  as 
set  forth  in  §"246. 19(b)(3)  of  this  final 
rule,  State  agencies  are  required  to 
monitor  compliance  with  all  aspects  of 
program  operation  including  whether 
local  agencies  are  complying  with  the 
nutrition  education  and  breastfeeding 
promotion  and  support  activities 
required  by  §  246.11(c)(8). 

Therefore,  in  this  final  rule,  §246.11 
(c)(5).  (c)(6),  and  (c)(8)  are  adopted  as 
proposed.  In  addition  to  the  assessment 
of  participants'  views  concerning  the 
effectiveness  of  nutrition  education  and 
breastfeeding  promotion  and  support 
they  received,  the  Department  would 
encourage  all  State  agencies  to  include 
in  their  evaluation  an  assessment  of  the 
outcomes  of  nutrition  education  and 
breastfeeding  promotion  and  support, 
including  the  incidence  and  duration  of 
breastfeeding. 

f.  Breastfeeding  aids  as  an  allowable 
administrative  expense  l§246.14(c)lWj). 
Section  123(a)(6)  of  Public  Law  101-147 
adds  a  new  section  17(h)(4)(B)  to  the 
CNA  of  1966  mandating  that  the 
Department  "authorize  the  purchase  of 
breastfeeding  aids  by  State  and  local 
agencies  as  an  allowable  expense  under 
nutrition  services  and  administration." 
To  implement  this  legislative  mandate, 
a  new  §  246.14(c)(10),  which  includes 
"breastfeeding  aids"  as  allowable 
administrative  costs,  was  proposed  to  be 
added  by  the  Department  in  its 
proposed  rulemaking.  Accordingly,  the 
proposed  rule  would  allow,  but  would 
not  require.  State  agencies  to  purchase, 
and  authorize  their  local  agencies  to 
purchase,  breastfeeding  aids  with  WIC 
NSA  funds. 

Although  commenters  generally 
supported  the  provision  as  proposed, 
several  suggested  that  more  detail  be 
added  on  the  breastfeeding  aids  which 
may  be  considered  allowable  costs.  FNS 
believes  the  detailed  discussion  in  the 
preamble  to  the  proposed  rule 
adequately  addressed  this  subject.  It  has 
also  issued  additional  guidance  through 


its  regional  offices  in  a  January  17, 1991 
policy  memorandum  entitled, 
"Allowable  Costs  for  the  Promotion  and 
Support  of  Breastfeeding  and  the 
Reporting  of  Allowable  Nutrition 
Services  Expenditures." 

However,  in  this  final  rule  a  new 
paragraph  (c)(10)  has  been  modified  to 
state  that  allowable  NSA  costs  include 
"the  cost  of  breastfeeding  aids  which 
directly  support  the  initiation  and 
continuation  of  breastfeeding."  This  is 
consistent  with  the  preamble  of  the 
proposed  rule  and  policy  issued  by  the 
Department,  that  breastfeeding  aids 
include,  but  are  not  Umited  to.  devices 
such  as  breast  pumps,  breastshells,  and 
nursing  supplementers,  which  directly 
support  the  initiation  and  continuation 
of  breastfeeding. 

Breast  pumps,  including  manual, 
battery-operated,  or  electric  models,  are 
used  to  express  breast  milk  for  storage 
and  later  use  or  to  relieve  over-fullness. 
Breastshells  (i.e.,  breastshields  and 
breast  cups)  are  used  for  correcting 
inverted  nipples.  A  pregnant  woman 
with  this  problem  is  usually  encouraged 
to  start  wearing  such  a  device  as  early 
in  pregnancy  as  possible.  If  the  problem 
continues  after  the  infant  is  bom,  it  may 
be  necessary  to  wear  the  aid  between 
breastfeedings.  Nursing  supplementers 
are  small  tubes  which  are  taped  against 
the  mother's  body  through  which  infant 
formula  or  other  nourishment  is 
expressed  as  the  infant  breastfeeds.  This 
permits  the  mother  to  supplement 
breastfeeding  when  the  supply  of 
breastmilk  is  insufficient  to  meet  the 
infant's  nutritional  needs  without 
resorting  to  bottlefeeding.  Avoiding  the 
use  of  a  bottle  for  supplementary 
feeding  eliminates  possible  confusion 
for  the  infant  who  is  learning  how  to 
breastfeed. 

Other  devices  or  aids,  such  as  nursing 
pads  or  nursing  bras,  which  also 
directly  support  the  initiation  and 
continuation  of  breastfeeding,  may  also 
be  purchased  with  NSA  funds. 
However,  State  and  local  agencies 
should  weigh  the  benefits  of  providing 
this  more  marginal  equipment,  which 
provides  less  direct  support  for  the 
initiation  and  continuation  of 
breastfeeding,  against  the  importance  of 
management  functions  and  participant 
benefits  (e.g.,  nutritional  counseling) 
that  could  otherwise  be  provided  or 
enhanced  with  the  NSA  funds.  The 
Department  recommends  that  States 
establish  very  specific  policy  for  local 
agencies  regarding  what,  if  any,  tj-pes  of 
breastfeeding  aids  may  be  purchased  so 
that  the  most  efficient  use  is  made  of 
NSA  funding  resources.  While  all  of  the 
devices  or  aids  mentioned  in  this 
section  are  Federally  allowable 
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expenses,  the  Department  recommends 
that  States  restrict  the  use  of 
administrative  funds  to  aids  or  devices 
without  which  breastfeeding  for 
particular  participants  would  be  o%'erIy 
difficult,  e.g..  breastshells,  nursing 
supplementers.  and  breastpumps. 
However,  items  and  aids  for 
breastfeeding  that  go  beyond  the  scope 
of  the  VVIC  Program  would  not  be 
allowable  costs. 

3.  Adjunct  or  .Automatic  WIC  Income 
Eligibility  (§§  246.2  and  246.7(d)(2)(vi)) 

Section  123(a)(2)  of  Public  Law  101- 
147  amended  section  17(d)(2)(A)  of  the 
QJA  of  1966  to  provide  adjunct  (i.e., 
automatic)  VVIC  income  eligibility  to  the 
following  individuals  applying  for 
program  benefits:  (1)  Recipients  of  Food 
Stamps,  Aid  to  Families  with 
Dependent  Children  (AFDC),  or 
Medicaid  Program  benefits,  and  (2)  a 
member  of  a  family  which  contains  an 
AFDC  recipient  or  a  pregnant  woman  or 
infant  receiving  Medicaid. 

The  intent  of  Congress  in  passing  this 
provision  was  to  reduce  the 
administrative  burden  on  local  agency 
VVIC  staff  in  the  income  determination 
process,  expedite  an  applicant's  entry 
into  the  program  thereby  removing 
potential  barriers  to  program 
participation,  and  result  in  increased 
referrals  from  WIC  to  other  health  and 
social  service  programs  (H.R.  Rep.  No. 
101-194,  p.  11-12). 

Final  regulations  were  published  on 
February  1. 1990  at  55  FR  3385  to 
implement  the  nondiscretionary. 
benefit-related  provision  of  extending 
adjunct  income  eligibility  to  "fully" 
eligible  recipients  of  Food  Stamps, 
AFDC,  or  Medicaid  Program  benefits. 
However,  that  final  rule  left  several 
issues  outstanding  including 
presumptive  eligibility,  definition  of 
"family"  for  adjunct  purposes,  and  the 
length  of  the  certification  periods.  These 
and  other  issues  were  addres,sed  in  the 
proposed  rule. 

Before  discussing  the  proposed  and 
final  provisions  in  this  area  and  the 
comments  received  on  the  proposed 
rule,  several  facts  regarding  adjunct 
income  eligibility  are  important  to 
restate.  First,  this  provision  provides 
only  automatic  income  eligibility. 
Persons  who  are  determined  income 
eligible  for  VVIC  must  still  meet  the 
other  prong  of  WIC  eligibility  and  be 
determined  at  nutritional  risk  before 
they  can  participate  in  the  WIC  Program 
and  receive  benefits. 

Secondly,  in  accordance  with  the 
language  of  Public  Law  101-147,  which 
specifically  cites  programs  conducted 
under  Federal  law,  these  provisions 
apply  only  to  recipients  of  the  Federal 


AFDC,  Medicaid,  and  Food  Stamp 
Programs.  A  few  States  are 
administering  programs  financed  solely 
by  State  funds  that  operate  like  and 
parallel  the  Federal  AFDC  or  Medicaid 
programs.  In  addition,  some  States  have 
chosen  to  extend  Medicaid  program 
benefits  with  State  funds  to  pregnant 
women  and  infants  who  have  incomes 
above  185  percent  of  poverty.  Persons 
participating  in  such  state-administered 
programs  cannot  be  determined  or 
classified  as  adjunctively  income 
eligible  for  the  WIC  Program  on  that 
basis.  As  discussed  in  further  detail 
below,  however,  some  of  these 
individuals  may,  at  the  State  agency's 
discretion,  be  determined  automatically 
income  eligible  for  WIC  based  on 
participation  in  certain  State- 
administered  programs  if  the  State 
program  has  income  limits  at  or  below 
the  WIC  Program  income  guidelines,  as 
set  forth  in  newly  redesignated 
§  246.7(d)(2)(vi)(B)  of  this  final  rule 
(previously  set  forth  in 
§  246.7(c)(2)(vii)).  This  provision  has 
been  in  the  WIC  regulations  since  1981. 

Third,  while  thelegislation  states  that 
"recipients"  of  AFDC.  Medicaid,  or 
Food  Stamp  benefits  or  a  member  of  a 
family  which  contains  a  recipient  of 
certain  programs  are  adjunctively 
income  eligible  for  WIC,  "recipients"  in 
this  context  and  as  intended  in  this  rule 
are  individuals  who  have  been  certified 
or  determined  eligible  to  receive 
benefits  from  one  or  more  of  these 
programs.  It  would  not  be  feasible  to 
base  adjunct  income  eligibility  status  for 
VVIC  on  whether  an  individual  actually 
receives  AFDC,  Medicaid,  or  Food 
Stamp  benefits  at  the  time  of  VVIC 
application.  For  example,  an  individual 
may  be  certified  as  eligible  to  receive 
Medicaid  benefits  but  at  the  time  he/she 
applies  for  VVIC  benefits  is  not  in  need 
of  or  has  not  sought  Medicaid  sen  ices. 
Section  246.7(d)(2)(vi)(A)  has  been 
modified  by  this  final  rule  to  clarify  this 
point. 

Fourth,  individuals  are  required  to 
document  that  they  are  certified  as 
eligible  to  receive  AFDC,  Medicaid,  or 
Food  Stamp  Program  benefits.  This 
requirement  was  first  established  in  the 
final  rule  published  in  the  Federal 
Register  on  February  1,  1990  at  55  FR 
3385.  Such  documentation  would 
include,  for  example,  a  participant's 
program  identification  card,  or  notice  of 
program  eligibility.  State  agencies  may 
also,  if  they  have  the  capability,  assist 
applicants  in  obtaining  such 
documentation  through  use  of  available 
means  such  as  an  online  access  data 
system.  Some  of  the  State's  program 
identification  cards  may  not  provide  the 
data  necessary  to  confirm  that  the 


individual  is  currently  certified  as 
eligible  to  receive  program  benefits. 
State  agencies  should  ensure  that  the 
documentation  required  sufficiently 
confirms  that  a  VVIC  applicant  is 
currently  certified  as  eligible  to 
participate  in  any  one  of  these 
programs. 

Note  that  for  both  Medicaid  and 
AFDC,  a  recipient  is  an  individual.  This 
is  not  the  case  in  the  Food  Stamp 
Program.  Food  Stamp  benefits  are  for 
household  units.  Thus,  a  Food  Stamp 
"recipient"  may  be  one  individual  or  a 
group  of  individuals  who  are 
determined  eligible  for  benefits. 
Accordingly,  some  Food  Stamp 
recipients  may  not  have  documentation 
to  confirm  that  they  are  certified  as 
eligible  to  receive  food  stamp  benefits. 
They  may  only  have  documentation 
which  identifies  that  the  head  of  the 
household  and  other  unnamed  family 
members  are  certified  as  eligible  to 
receive  benefits.  In  such  cases,  State 
agencies  should  require  the  VVIC 
applicant  to  document  that  the  person 
named  as  the  head  of  the  household  for 
Food  Stamp  purposes  is  certified  as 
eligible  to  receive  Food  Stamp  benefits, 
and  that  the  VVIC  applicant  resides  with 
the  individual  named  as  the  Food 
Stamp  head  of  household,  or  provide 
other  similar  documentation  which 
proves  that  the  applicant  is  certified  as 
eligible  to  receive  Food  Stamp  benefits. 

a.  Definition  of  "Family"  for  members 
of  families  that  contain  an  AFDC 
recipient  or  a  pregnant  woman  or  infant 
receiving  assistance  under  the  Medicaid 
program  (§§246.2  and  246.7(d)(2l(vij). 
As  mentioned  previously,  the  legislation 
extends  adjunct  income  eligibility  for 
VVIC  to  an  individual  who  is  a  member 
of  a  family  which  contains  an  AFDC 
recipient  or  a  member  of  family  in 
which  a  pregnant  woman  or  infant 
receives  Medicaid.  The  purpose  of  this 
provision  is  to  ensure  that  family 
members  of  AFDC  and  certain  Medicaid 
participants,  who  might  not  themselves 
be  AFDC  or  Medicaid  participants, 
would  be  determined  adjunctively 
income  eligible  for  VVIC.  Consider,  for 
example,  a  family  unit  which  includes 
a  pregnant  woman  and  a  2-year  old 
child.  The  pregnant  woman  participates 
in  the  Medicaid  Program;  however,  the 
child  does  not  qualify.  By  including 
family  members  as  adjunctively  income 
eligible  for  WIC,  Public  Law  101-147 
extends  automatic  VVIC  income 
eligibility  to  the  child,  as  well  as  to  its 
mother.  'This  provision  also  serves  to 
facilitate  closer  coordination  between 
VVIC  and  other  health  and  welfare 
programs  that  serve  the  same  population 
and  thereby  streamlines  administrative 
procedures. 
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Prior  to  issuing  a  proposed  rule  on 
this  provision,  USDA  considered  the 
development  of  a  new  definition  of 
"family"  that  was  consistent  across 
VVIC.  Medicaid  and  AFDC.  After 
discussion  with  Federal  Medicaid  and 
AFDC  Program  counterparts,  however, 
there  was  some  concern  that  use  of  any 
one  of  the  Federal  programs'  definitions 
of  family  for  purposes  of  this  provision 
might  exclude,  in  some  rare  situations, 
an  individual  as  adjunctively  income 
eligible  for  VVIC  who  in  effect  may  have 
been  considered  or  counted  as  a  family 
member  in  one  of  these  programs.  AFDC 
and  Medicaid  approach  the  concept  of 
"family"  in  a  significantly  different 
manner  from  each  other  and  from  WIC. 
The  AFDC  and  Medicaid  "families" — 
referred  to  in  these  programs  as  "budget 
units"  or  "filing  units" — may  be 
composed  exclusively  of  persons 
directly  receiving  the  program  benefit  or 
may  include  recipients  and  non- 
recipients.  Additional  persons  who 
contribute  to  th,  economic  unit  may  be 
excluded  from  consideration  in  these 
programs  because  they  are  not  related  to 
the  applicant  by  blood,  marriage,  or 
some  other  form  of  legal  relationship.  In 
contrast.  §  246.2  of  the  VVIC  regulations 
defines  "family"  as  "a  group  of  related 
or  nonrelated  individuals  who  are  living 
together  as  one  economic  unit  •   •   •'• 
FNS  Instruction  803-3.  Rev.  1,  dated 
April  1, 1988,  reiterates  this  regulatory- 
definition.  It  considers  persons  as 
members  of  a  single  family,  or  economic 
unit,  when  their  "production  of  income 
and  consumption  of  goods  and  services 
are  related." 

In  addition,  use  of  the  equivalents  of 
"family"  in  AFDC  and  Medicaid  for 
purposes  of  determining  adjunct  income 
eligibility  in  VVIC  would  require  either 
(1)  that  the  VVIC  applicant  provide 
information  on  the  persons  who  were 
considered  to  be  family  members  for 
AFDC  or  Medicaid;  (2)  WIC  authorities 
to  be  charged  with  the  responsibility  for 
obtaining  such  information  from  these 
other  programs:  or  (3)  VVIC  staff  master 
the  complex  eligibility  determination 
procedures  of  these  programs  so  that, 
working  with  the  VVIC  applicant,  they 
could,  independent  of  the  other 
programs,  reestablish  the  composition  of 
the  applicant's  AFDC  or  Medicaid 
"family"  for  VVIC  purposes.  These 
alternatives  would  impose  significant 
unnecessary  burdens  on  the  applicant 
and/or  the  program  involved.  Such 
procediu^s  would  increase  the 
administrative  complexity  of  the 
programs  and  adversely  impact  on  the 
delivery  of  benefits  to  participants,  and 
would,  therefore,  be  in  direct  opposition 
to  Congressional  intent. 


In  order  to  establish  a  proposed 
adjunct  income  eligibility  procedure 
which  effectively  results  in  an 
expedited  income  determination 
process  for  such  applicants  and  limits 
administrative  burden  on  local  agencies, 
as  intended  by  Congress,  the 
Department  proposed  to  expand  the 
definition  of  "family"  in  §246.2  of  the 
regulations  solely  for  use  in  establishing 
VVIC  adjunct  income  eligibility. 

The  Department  proposed  in  its 
rulemaking  to  use  a  definition  of 
"family"  that  would  not  require  the 
Food  Stamp.  AFDC  or  Medicaid 
Program  to  report  information  to  VVIC 
authorities.  Nor  would  it  require  the 
VVIC  applicant  to  secure  additional 
information  from  these  programs.  As 
proposed,  the  definition  of  "family"  in 
§  246.2  was  revised  to  provide  that,  for 
purposes  of  determining  VVIC  adjunct  or 
automatic  income  eligibility  only, 
"family"  would  be  defined  as  persons 
living  together,  except  that  residents  of 
an  institution  could  not  be  considered 
members  of  a  single  family.  WIC 
Program  authorities  could  easily  apply 
this  definition  with  minimal  burden  on 
applicants.  The  Department  believed 
that  this  proposed  definition  would  not 
exclude  any  person  who  would  have 
been  encompassed  by  the  AFDC  and 
Medicaid  concepts  of  "family." 

The  majority  of  commenters 
addressing  this  issue  opposed  the 
provision.  They  objected  to  different 
definitions  being  applied  to  three  types 
of  applicants — adjunct  income  eligibles, 
applicants  not  adjunctively  income 
eligible,  and  homeless  persons — and 
indicated  that  such  variation  would 
create  a  "double  standard"  for  eligibility 
and  confusion  for  VVIC  clinic  staff.  In 
addition,  they  indicated  that  individuals 
may  make  manipulations  in  their 
household  compositions  or  family 
members,  i.e.,  request  AFDC  or 
Medicaid  recipients  to  move  in  with 
them,  in  order  to  gain  VVIC  adjunct 
income  eligibility  status.  Other 
commenters  approved  the  provision 
with  modifications.  For  example,  one 
commenter  expressed  concern  with  the 
fact  that  the  definition,  as  proposed,  did 
not  address  how  a  foster  child  should  be 
counted,  and  recommended  the 
definition  incorporate  current  policy 
which  counts  a  foster  child  as  a  family 
of  one.  Several  commenters  concurred 
with  the  definition  as  proposed  as  long 
as  the  Department's  ultimate  goal  was  to 
move  towards  a  single  definition. 

In  view  oLthe  concerns  raised  by 
commenters  and  the  intent  of  Congress 
that  the  Department  establish  an 
expedited  process  yet  limit  the 
administrative  burden  on  VVIC  local 
agencies,  the  Department  has  decided  in 


this  final  rule  to  use  the  VVIC  Program's 
current  definition  of  "family"  for 
adjunct  income  eligibility  purposes. 
Therefore,  no  change  is  necessary  in  this 
final  rule  to  the  regulatory  text. 

The  Department  agrees  with 
commenters  that  (1)  the  definition  as 
proposed  is  broad  and  would  bring  into 
the  VVIC  Program  a  number  of  persons 
who  may  not  otherwise  be  income 
eligible  for  program  benefits,  and  (2)  the 
use  of  a  common  definition  of  "family" 
for  adjunct  and  nonadjunct  applicants 
in  order  to  determine  WIC  income 
eligibility  is  preferable  in  order  to 
ensure  limited  administrative  burden  on 
VVIC  local  agencies.  As  reflected  by 
commenters,  merely  living  with  an 
individual  who  has  been  determined 
eligible  to  receive  AFDC  or  a  pregnant 
woman  or  infant  eligible  for  Medicaid 
benefits  should  not  necessarily  be  the 
sole  factor  in  determining  what  family 
members  will  also  be  deemed 
adjunctively  income  eligibility  for  VVIC. 
The  Department  would  like  to  note  that 
the  proposed  definition  of  "family"  for 
adjunct  purposes  was  an  attempt  to 
account  for  any  slight  effect  that  might 
result  from  variation  between  the  WIC 
Program's  definition  of  "family"  and  the 
budgetary  or  filing  unit  used  by  the 
AFDC  and  Medicaid  Programs. 
However,  after  further  review,  the 
Department  believes  that  using  the 
current  VVIC  definition  of  "family"  for 
adjunct  income  eligibility  purposes 
would  encompass  all,  or  virtually  all 
persons  that  were  considered  in  the 
budgetary  or  filing  unit  for  AFDC  or 
Medicaid,  and  which  are  categorically 
eligible  for  VVIC. 

For  purposes  of  determining  under 
§  246.7(d)(2)(vii)  which  family  members 
must  also  be  deemed  adjunctively 
income  eligible  for  VVIC.  and  as  set  forth 
in  the  current  VVIC  Program  regulations. 
§  246.2.  '"Family'  means  a  group  of 
related  or  nonrelated  individuals  who 
are  living  together  as  one  economic  unit, 
except  that  residents  of  a  homeless 
facility  or  an  institution  shall  not  all  be 
considered  as  members  of  a  single 
family."  Therefore,  those  family 
members,  categorically  eligible  for  VVIC, 
who  would  be  adjunctively  income 
eligible  are  (as  is  currently  the  case  in 
WIC)  those  individuals,  related  or 
nonrelated,  who  usually  (although  not 
necessarily)  live  together  and  share 
income  and  resources  with  an 
individual  who  has  been  certified 
eligible  to  receive  AFDC  or  a  pregnant 
woman  or  infant  who  has  been  certified 
as  eligible  to  receive  Medicaid  benefits. 
Further,  in  response  to  commenter 
concerns,  the  Department  would  like  to 
emphasize  and  clarify  how  this 
definition  applies  to  foster  children.  As 
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set  forth  in  FNS  Instruction  803-3,  Rev. 
1.  a  foster  child  who  is  the  legal 
responsibility  of  a  welfare  or  other 
agency  is  considered  a  family  of  one. 
Therefore,  a  foster  child  who  remains 
the  legal  responsibility  of  the  State  and 
Is  certified  as  eligible  to  receive  AFDC 
or  Medicaid  (if  the  foster  child  is  an 
infant),  can  never  confer  adjunct  income 
eligibility  to  family  members.  Only  the 
foster  child  would  be  adjunctively 
income  eligible  for  WIC. 

The  Department  also  proposed  to 
revise  §  246.7(d)(2)(vii)  of  the 
regulations  to  implement  the  legislative 
mandate  that  a  person  who  documents 
that  he/she  is  a  member  of  a  family 
which  includes  an  AFDC  recipient  or  a 
pregnant  woman  or  an  infant  who 
receives  Medicaid  shall  be  determined 
adjunctively  income  eligible  for  WIC. 
No  commenters  addressed  this  issue.  In 
this  final  rule,  this  paragraph  has  been 
renumbered  as  (d)(2)(vi)(A)(2)  and  has 
also  been  modified  slightly  to  eliminate 
potential  confusion  by  replacing  the 
word  "receives"  with  the  phrase  "is 
certified  eligible  to  receive."  This 
change  is  explained  fully  in  Section  3  of 
this  preamble,  above,  and  is  intended  to 
include  persons  who  are  currently 
certified  as  eligible  for  Medicaid  or 
AFDC  although  they  are  not  currently 
participating  in  those  programs. 

The  remamder  of  this  provision 
remains  as  proposed.  It  retains  the 
requirement  that  an  applicant  seeking 
adjunct  eligibility  must  document,  at  a 
minimum,  that  the  family  member  is 
certified  as  eligible  to  receive  such 
benefits  and  that  the  family  member 
resides  with  the  applicant.  Examples  of 
documentation  to  confirm  that  a  family 
member  is  certified  as  eligible  to 
participate  in  AFDC  or  Medicaid  is  also 
addressed  previously  in  this  preamble. 
Documentation  that  the  WIC  applicant 
resides  with  the  individual  certified  as 
eligible  to  receive  such  benefits  need 
not  be  extensive.  Such  documentation 
would  include,  for  example,  a  letter  or 
envelope  addressed  to  the  family 
member  who  participates  in,  for 
example.  AFDC,  which  matches  the 
WIC  applicant's  address,  or  a  program 
identification  card  or  notice  of 
eligibility  which  includes  the  family 
member's  name  and  address  and 
matches  the  WIC  applicant's  address. 

As  set  forth  in  newly  designated 
§  246.7(d)(2)(vi)(B)  of  this  final  rule. 
State  agencies  continue  to  have  the 
option  to  accept,  as  evidence  of  income 
within  Program  guidelines, 
documentation  of  the  applicant's 
participation  in  State  administered 
programs  that  routinely  require 
documentation  of  income,  provided  that 
those  programs  have  income  eligibility 


guidelines  at  or  below  the  State  agency's 

WIC  Program  income  guidelines.  This 

section  had  been  redesignated  as 

§  246.7(d)(2)(x)  in  the  proposed  rule.  It 

has  again  been  renumbered  in  this  final 

rule. 

As  set  forth  in  Public  Law  101-147. 
section  123(a)(2)  of  the  law  revises 
section  17(d)(2)  of  the  CNA  of  1966  to 
specify  that  persons  who  are  at 
nutritional  risk  shall  be  eligible  for  the 
WIC  Program  if  the  individual  meets 
WIC's  maximum  income  limit  (which  in 
the  law  is  prescribed  as  the  limit 
prescribed  for  the  National  School 
Lunch  Program  Act  for  free  and  reduced 
price  meals),  or  receives  food  stamps. 
AFDC.  or  Medicaid  benefits,  or  is  a 
member  of  a  family  that  receives  AFDC 
or  in  which  a  pregnant  woman  or  an 
infant  receives  Medicaid.  Therefore,  as 
set  forth  in  the  law.  persons  determined 
adjunctively  income  eligible  for  WIC  are 
not  further  required  to  meet  WIC's 
maximum  income  limit  set  at  185 
percent  of  poverty.  Accordingly,  the 
Department  proposed  in  §246.7(d)(2)(x) 
that  persons  who  are  adjunctively 
income  eligible  shall  not  be  subject  to 
these  income  Umits.  No  comments  were 
received  on  this  proposed  provision. 
Therefore,  in  this  final  rule,  the 
Department  has  retained  the  provision 
as  proposed,  however,  it  has  been 
redesignated  as  §  246.7(d)(2)(vi)(C). 
State  agencies  should  be  aware  that 
there  are  cases  where  an  adjunctively 
income  eligible  individual's  family 
income  can  actually  exceed  the  income 
limit  of  185  percent  of  poverty.  For 
example,  in  the  Medicaid  Program, 
some  States  employ  what  is  known  as 
the  "Katie  Beckett"  or  "TEFRA"  option 
to  serve  disabled  children  who  in  the 
past  would  have  been  institutionalized 
but  now  live  at  home.  These  children 
are  deemed  income  eligible  for 
Medicaid  without  regard  to  the  income 
of  the  parents.  However,  as  set  forth  in 
the  law,  participation  in  Medicaid  (or 
one  or  more  of  the  other  programs 
described  above)  is  the  sole  factor  in 
determining  an  applicant  as 
adjunctively  income  eligible  for  WIC 
benefits,  assuming  the  applicant  has 
elected  to  apply  for  WIC  benefits  on  this 
basis.  The  fact  that  a  few  such 
individuals  may  actually  have  family 
incomes  which  exceed  WIC  guidelines 
is  not  determinative  in  these  instances. 

b.  Adjunct  income  eligibility  for 
presumptively  eligible  recipients  of 
assistance  under  AFDC  or  Medicaid 
(§246.7(dH2)(vi)}.  Adjunct  income 
eligibility  for  fully  eligible  recipients  of 
Food  Stamps  and  assistance  under 
AFDC  and  Medicaid  was  established  in 
a  final  rule  published  on  February  1. 
1990  at  55  FR  3385.  That  rulemaking 


did  not  grant  adjunct  income  eligibility 
to  "presumptively."  or  provisionally, 
eligible  recipients  of  AFDC  or  Medicaid 
who  apply  for  WIC  No  similar 
presumptive  eligibility  provision  exists 
in  the  Food  Stamp  Program. 

Presumptive  eligibihty  essentially 
entails  granting  full  AFDC  benefits  to  all 
or,  at  the  option  of  the  State,  certain 
eligible  recipient  categories,  and  limited 
Medicaid  benefits  to  pregnant  women 
based  on  their  categorical  eligibility, 
before  they  have  completed  the 
application  process  and  have  been 
determined  fully  eligible.  Such 
recipients  are  subsequently  removed 
from  the  program  if  they  are  determined 
to  be  ineligible  once  the  application 
process  has  been  completed.  In  both  the 
AFDC  and  Medicaid  Programs,  States 
have  the  option  to  provide  presumptive 
eligibility  determinations.  Currently, 
approximately  30  States  have  opted  to 
provide  such  determinations  under  the 
Medicaid  Program  and  approximately 
13  States  under  the  AFDC  Program.  In 
the  February  1. 1990  final  rulemaking, 
the  Department  did  not  permit  these 
presumptively  eligible  recipients  of  the 
AFDC  and  Medicaid  Programs  to  be 
considered  adjunctively  income  eligible 
for  WIC  because  the  Department  needed 
first  to  gather  more  information  about 
the  meaning  and  implications  of 
presumptive  eligibility  in  these 
programs. 

Although,  as  indicated  above, 
presumptively  eligible  AFDC  and 
Medicaid  recipients  may  ultimately 
prove  to  be  ineligible  for  these 
programs,  in  actual  practice,  as 
confirmed  with  our  Federal  Medicaid 
and  AFDC  counterparts,  such  persons 
characteristically  prove  to  be  hilly 
eligible  upon  completion  of  the 
eligibility  determination  process.  This  is 
not,  therefore,  a  frequent  cause  of 
persons  ceasing  to  be  certified  as 
eligible  to  receive  benefits  under  these 
programs  after  relatively  brief  periods  of 
participation,  and  it  is  by  no  means  the 
only  cause  of  early  termination. 
Individuals  may  cease  to  be  certified  as 
eligible  to  participate  in  AFDC. 
Medicaid,  or  the  Food  Stamp  Program  at 
any  time  because  these  programs,  for  the 
most  part,  reassess  eligibility  more 
frequently  than  the  WIC  Program. 
Furthermore,  persons  may  cease  to  be 
certified  as  eligible  to  receive  benefits 
under  these  programs  for  reasons 
entirely  unrelated  to  changes  in  their 
income,  e.g.,  an  AFDC  recipient  who 
neglects  to  submit  the  required  monthly 
reporting  form  may  be  terminated  from 
the  program.  Even  when  persons  cease 
to  be  certified  as  eligible  to  receive 
benefits  under  these  programs  because 
of  increases  in  their  income,  the 
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possibility  remains  that  they  may  still 
meet  WIC  income  eligibility  guidelines. 
Therefore,  the  Department  intended, 
as  explained  in  the  preamble  of  its 
proposed  rulemaking,  that  any  WIC 
applicant  determined  presumptively 
eligible  for  AFUC  or  Medicaid  would 
also  be  considered  adjundively  income 
eligible  for  WIC.  However,  the  proposed 
regulatory  language  in 
§246.7(d)(2)(vii)(A}  inadvertently  did 
not  specifically  mention  presumptive 
eligibility. 

The  majority  of  commenters  approved 
the  Department's  proposal  to  extend 
WIC  adjunct  income  eligibility  to 
persons  participating  in  AFDC  or 
Medicaid  based  on  presumptive 
eligibility  determinations.  However, 
several  commenters  recommended  that 
the  actual  regulatory  text  be  revised 
specifically  to  grant  WIC  adjunct 
income  eligibility  status  to  applicants 
determined  presumptively  eligible  for 
.=\FDC  or  Medicaid. 

Therefore,  based  on  the  comments 
received,  this  final  rule,  in  newly 
designated  §  246.7(dl(2)(vi){A)(i),  states 
that  applicants  who  are  certified  as 
eligible  to  receive  Food  Stamps,  AFDC 
or  Medicaid,  or  applicants  who  are 
presumptively  eligible  for  AFDC  or 
Medicaid,  and  document  such 
eligibility,  shall  be  determined 
odjunctivelv  income  eligible  for  WIC. 

c.  Cessation  of  food  stamp,  AFDC  or 
medicaid  benefits  and  its  impact  on 
WIC  certification  periods  and  mid- 
certification  disqualification  of  adjunct 
income  eligible  participants 
i§246.7(hl(l)).  An  additional  issue 
which  was  addressed  in  the 
Department's  proposed  rule  is  how  to 
treat  WIC  participants  who  gain  adjunct 
income  eligibility  only  to  be 
subsequently  determined  ineligible  for 
Food  Stamps,  AFDC  or  Medicaid,  and 
the  impact,  if  any.  such  a  determination 
should  have  on  these  individuals'  WIC 
certification  periods.  Currently,  WIC 
local  agencies  are  required  to  make  a 
WIC  income  eligibility  determination  at 
the  time  of  initial  application  and 
subsequent  applications.  The  standard 
certification  period  is  6  months,  though 
pregnant  women  may  be  certified  for  the 
term  of  their  pregnducies  and  up  to  6 
weeks  postpartum,  and  State  agencies 
may  opt  to  certify  infants  who  are  under 
.six  months  of  age  for  a  period  extending 
to  their  first  birthday.  However,  in 
§  246.7(g)  of  the  current  WIC  regulations 
and  under  current  WIC  policy,  if  a 
reassessment  of  program  eligibility  is 
performed  mid-certification  and  the 
individual  is  determined  ineligible,  the 
local  agency  must  disqualify  the 
individual  in  the  middle  of  a 
i>'rtification  period.  Exampl*^  of 


situations  which  might  trigger  a 
reassessment  include  a  chan^  in 
income  reported  by  a  participant, 
rehiring  of  temporarily  laidoff  workers 
and  validated  citizen  complaints  of 
eligibility  violations.  If  the  State  agency 
has  reason  to  believe  that  a  participant 
may  no  longer  be  income-eligible, 
prudent  management  would  dictate  the 
need  to  conduct  a  reassessment. 
Howes-er.  WIC  participants  are  not 
required  to  report  income  changes 
during  certification  periods  nor  are  local 
agencies  required  to  inquire  about  such 
changes.  State  agencies  have  been 
informed  that  they  may  wish  to 
establish  formal  policies  for  when  it  is 
appropriate  to  conduct  a  mid- 
certification  reassessment. 

As  discussed  earlier  in  section  3.b.  of 
this  preamble,  there  are  a  variety  of 
reasons  why  persons  may  cease  to  be 
certified  as  eligible  to  participate  in  one 
or  more  benefit  programs  that  confer 
adjunct  income  eligibility  for  WIC, 
many  of  which  do  not  signal  a  change 
in  financial  status.  To  require  in  these 
regulations  that  adjunctively  income 
eligible  WIC  participants  must  report 
cessation  of  benefits  in  any  one  of  these 
programs  during  their  WIC  certification 
periods  would  be  inconsistent  with 
current  polic-y  regarding  the  reporting  of 
income  changes  for  other  WIC 
participants. 

Therefore,  the  Department  proposed 
in  its  rulemaking  to  allow  State  agencies 
to  confer  adjunct  income  eligibility  for 
the  entire  WIC  certification  period  to 
persons  who,  at  the  time  of  application 
for  WIC,  were  either  recipients  of  Food 
Stamps.  Medicaid,  or  AFDC,  or  were 
members  of  families  which  contain  an 
AFDC  recipient  or  a  pregnant  woman  or 
an  infant  who  receives  Medicaid.  In  the 
proposed  rule,  a  statement  was  added  to 
newly  designated  §  246.7(h)(1)  to  the 
effect  that  the  State  agency  need  not, 
during  a  certification  period,  reassess 
the  income  eligibility  of  a  person  who 
has  been  enrolled  in  WIC  based  on 
adjunct  income  eligibility. 

While  the  majority  of  commenters 
approved  the  proposal  that  adjunctively 
income  eligible  participants  be  given  a 
full  certification  f>eriod.  some 
commenters  opposed  the  proposed 
change  in  the  regulations.  Although  the 
intent  of  the  proposal  was  to  confer 
equal  treatment  for  adjunct  and 
nonadjunct  income  eligible  participants 
by  ensuring  such  participants  are 
provided  a  full  certification  period, 
several  commenters  noted  that  the 
proposed  regulator)-  language  change  to 
the  midrcertification  disqualification 
requirements  resulted  in  and  reflected 
inequitable  treatment.  In  effect, 
nonadjunct  participants  could  be 


disqualified  mid-certification  while 
participants  adjunctively  income 
eligible  for  WIC  were  guaranteed 
continued  participation  regardless  of 
income  changes  during  the  certification 
period.  Such  commenters  recommended 
the  regulator)'  language  be  revised  to 
reflect  consistent  mid-certification 
reassessment  policy  regardless  of  tlie 
method  used  to  initially  determine  an 
individual's  income  eligibility  for  WIC 

Therefore,  in  response  to  these 
concerns,  the  Department  has  clarified 
these  issues  in  this  final  rule.  First,  no 
change  is  reflected  in  this  final  rule 
concerning  WIC  certification  periods. 
All  participants,  including  those 
determined  adjunctively  income  eligible 
or  income  eligible  under  the  State 
option  set  forth  in  newly  designated 
§  246.7(d)(2){vi)(B)  would  be  subject  to 
the  certification  periods  set  forth  in 
newly  designated  §  246.7(g)(1),  except 
in  those  cases  where  State  policy 
permits  shorter  certification  periods  in 
certain  circumstances,  as  permitted  in 
newly  designated  §  246.7(g)(l)(v). 

Secondly,  newly  designated 
§  246.7(h)(1)  has  been  revised  with 
regard  to  mid-certification 
disqualification  action.  Stale  agencies 
shall  continue  to  ensure  that  local 
agencies  disqualif)'  an  individual  during 
a  certification  period  if,  on  the  basis  of 
a  reassessment  of  WIC  eligibility,  the 
individual  is  determined  ineligible.  In 
addition,  newly  designated  paragraph 
(h)(1)  has  been  revised  to  clarify  the 
procedures  to  be  followed  in  the  ca.se  of 
participants  who  at  the  lime  of 
certification  were  determined 
adjunctively  income  eligible  (or  income 
eligible  under  the  State  option)  for  WIC. 
As  set  forth  in  this  paragraph,  an 
individual  determined  adjunctively 
income  eligible  or  eligible  under  the 
State  option,  shall  not  be  disqualified 
mid-certification  solely  on  the  basis  of 
a  determination  that  they  (or  where 
applicable  for  adjunct  eligibility 
purpose,  a  member  of  their  family)  are 
no  longer  certified  as  eligible  to 
participate  in  AFDC,  Medicaid.  Food 
Stamps,  or  another  qualified  State- 
administered  program  (as  permitted  in 
§  246.7(d)(2)(vi){B)).  As  discussed 
above,  such  participants  or  a  family 
member  or  members  may  no  longer  be 
certified  as  eligible  to  participate  in  any 
one  of  these  programs  for  reasons 
entirely  unrelated  to  their  income 
status.  In  addition,  while  the  WIC 
participant  may  have  been  determined 
adjunctively  income  eligible  for  WIC 
due  to  certified  eligibility  for  Medicaid 
but  may  have  been  recently  terminated 
from  the  Medicaid  Program,  such  an 
individual  could  be  certified  as  eligible 
to  participate  in  AFDC  and.'or  Food 
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Stamps.  Therefore,  such  an  individual 
would  continue  to  be  classified  as  an 
adjunct  income  eligible  WIC  participant 
and  would  not  be  disqualified  mid- 
certification. 

Therefore,  as  set  forth  in  paragraph 
(h)(1)  of  this  final  rule.  State  agencies 
are  required  to  ensure  that  local 
agencies  disqualify  such  an  individual 
dunng  a  certification  period  if.  on  the 
basis  of  a  reas.sessment  of  Program 
eligibility  he/she  is  no  longer  deemed 
adjunctively  income  eligible  (or  income 
eligible  under  the  State  option),  and 
after  utilizing  standard  income 
screening  procedures  employed  for 
other  WIC  applicants,  such  an 
individual  does  not  meet  income 
criteria.  Any  mid-certification 
reassessment  of  an  adjunct  income 
eligible  participant  must  first  involve  a 
determination  of  whether  the  individual 
(1)  is  certified  as  eligible  to  participate 
in  at  least  one  of  the  programs  which 
triggers  adjunct  income  eligibility  or  (2) 
is  a  member  of  a  family  which  contains 
an  individual  certified  as  eligible  to 
receive  AFDC  or  a  pregnant  woman  or 
an  infant  is  certified  as  eligible  to 
receive  Medicaid  or  (3)  is  participating 
in  a  qualified  State-administered 
program,  if  the  State  agency  has  chosen 
to  implement  this  option.  If  none  of  the 
conditions  exist,  the  reassessment 
process  would  proceed  with  the  usual 
income  screening  procedures  used  for 
individuals  not  adjunctively  income 
eligible  for  the  Program.  If.  utilizing 
these  procedures,  the  individual  is  no 
longer  income  eligible,  he/she  must  be 
disqualified  or  terminated  from  the 
program  mid-certification.  Such 
procedures  ensure  equal  treatment  of 
any  WIC  participant  if  his/her  eligibility 
is  reassessed  mid-certification.  The 
distinction  in  this  final  rule  is  that  the 
process  used  to  reassess  an  adjunctively 
income  eligible  participant  must  be 
approaciied  differently  in  order  to 
ensure  an  equitable  determination  of 
continued  eligibility.  Just  as  there  is  not 
a  requirement  for  reporting  income 
changes  during  the  certification  period, 
adjunctively  income  eligible 
participants  are  not  required  to  report 
changes  in  their  status  which  may  effect 
the  basis  for  their  eligibility  during  the 
certification  period. 

4.  State  Plan  Requirements  (§  246.4(a)) 

a.  Enhanced  outreach.  In  recognition 
of  the  importance  of  enrolling  women  in 
WIC  as  early  in  their  pregnancy  as 
possible,  section  123(a)(4)(A)(ii)  of 
Public  Law  101-147  amends  section 
17(f)(l)(C)(vii)  of  the  CNA  of  1966  to 
require  that  the  State  agency's  outreach 
plan  include  "emphasis  on  reaching  and 
enrolling  eligible  women  in  the  early 


months  of  pregnancy,  including 
provision^o  reach  and  enroll  eligible 
migrants."  This  legislation  adds  an 
emphasis  on  outreach  and  also 
specifically  refers  to  migrants  as  a  target 
population.  Therefore,  the  Department 
proposed  to  revise  §  246.4(a)(7)  of  the 
regulations  to  require  a  description  in 
the  State  plan  of  how  the  State  intends 
to  emphasize  contacting  and  enrolling 
eligible  women  in  the  early  months  of 
pregnancy  and  migrants  through  its 
outreach  efforts.  One  commenter 
responded  to  this  proposal  by 
recommending  additional  resources  be 
provided  Slate  agencies  to  reach 
potentially  eligible  migrants. 

This  final  rtile  retains  the  provision  as 
proposed.  In  response  to  the 
commenter's  recommendation,  the 
Department  notes  that  through  the 
overall  increases  in  the  amount  of  NSA 
funding  provided  to  State  agencies  as  a 
result  of  increases  in  program  funds 
appropriated  by  Congress  and  the 
increased  percentage  of  the 
appropriation  which  is  allocated  as  NSA 
funds  as  a  result  of  Public  Law  101-147, 
State  agencies  will  receive  more  NSA 
funds  to  carry  out  the  activities  required 
by  this  provision  to  reach  and  enroll 
migrants. 

b.  Plans  to  promote  breastfeeding. 
Section  123(a)(4)(A)(i)  of  Public  Law 
101-147  amends  section  17(f)(l)(C)(iii) 
of  the  CNA  of  1966  to  require  that  State 
plans  include  a  plan  to  coordinate  WIC 
operations  with  "local  programs  for 
breastfeeding  promotion."  Because 
coordination  between  WIC  and  other 
programs  is  already  covered  in 
§  246.4(a)(8)  of  program  regulations,  the 
Department  proposed  to  modify  this 
paragraph  to  include  brea.stfeeding 
promotion. 

Further,  section  123(a)(4)(A)(iv)  of 
Public  Law  101-147  amends  section 
17(f)(l)(C)(xi)  of  the  CNA  of  1966  to 
require  that  the  State  agency  describe  in 
its  State  plan  the  manner  in  which  it 
intends  to  provide  nutrition  education 
"and  promote  breastfeeding." 

Nutrition  education  goals  and  action 
plans  are  currently  addressed  in 
§  246.4(a)(9).  Therefore,  the  Department 
proposed  in  its  rulemaking  to  revise 
§  246.4(a)(9)  of  the  WIC  regulations  to 
include,  as  part  of  the  State's 
description  of  its  nutrition  education 
goals  and  action  plans,  a  description  of 
the  methods  that  would  be  used  to 
promote  breastfeeding. 

No  comments  were  received  on  these 
proposed  provisions.  Therefore,  this 
final  rule  retains  the  provision  as 
proposed. 

WIC  Program  regulations 
(§  246.11(e)(1))  have  long  required  State 
and  local  agencies  to  encourage  all 


pregnant  participants  to  breastfeed 
unless  contraindicated  for  health 
reasons.  The  breastfeeding  promotion 
and  support  provisions  of  Public  Law 
101-147  therefore  ser\'e  to  reinforce  and 
intensify  efforts  by  WIC  Program  staff  to 
encourage  breastfeeding. 

c.  WIC  benefits  for  foster  children. 
Section  123(a)(4)(A)(ii)  of  Public  Law 
101-147  added  a  new  paragraph  (viii)  to 
section  17(0(1  )(C)  of  the  CNA  of  1966, 
requiring  State  agencies  to  describe  in 
their  State  plans  how  they  will  provide 
program  benefits  "to  infants  and 
children  under  the  care  of  foster 
parents,  protective  services,  or  child 
welfare  authorities,  including  infants 
exposed  to  drugs  perinatally." 

Accordingly,  the  Department 
proposed  to  add  a  new  §  246.4(a)(20)  to 
the  WIC  regulations  to  incorporate  this 
legislative  mandate. 

The  majority  of  commenters 
addressing  this  issue  approved  the 
provision,  as  proposed,  but  suggested 
modifications.  One  commenter 
recommended  that  the  Department 
develop  a  method  of  allowing  WIC  staff 
access  to  such  a  child's  medical  records 
in  order  to  determine  nutritional  risk. 
Another  commenter  recommended  that 
the  Department  require  Federally- 
funded  State  child  social  service 
programs  to  coordinate  with  WIC.  While 
the  Department  is  currently  involved  in 
coordination  efforts  with  numerous 
Federal  health  and  social  service 
programs,  we  would  endourage  State 
agencies  to  initiate  discussions  with 
their  State  counterparts  administering 
such  programs  in  order  to  bring  about 
the  suggested  actions  and  coordination 
efforts  within  the  State.  With  regard  to 
both  recommendations,  we  would 
encourage  State  agencies  to  enter  into 
wTitten  agreements  with  health  and 
welfare  programs  serving  foster 
children,  as  provided  in  §  246.26(d)  of 
the  WIC  regulations  pertaining  to 
confidentiality.  Such  written 
agreements  provide  an  effective 
mechanism  to  encourage  coordination 
of  services  and  the  sharing  of 
information  for  eligibility  and  outreach 
purposes. 

Because  these  comments  do  not 
necessitate  changes  in  the  provision  as 
proposed,  the  Department  is  adopting  it 
without  changes. 

In  explaining  the  provision.  Senator 
Leahy  noted  (Congressional  Record. 
August  3, 1989,  S10021-2)  that 
Congress  intended  that  im.plcmentalion 
of  this  provision  would  entail  State  or 
local  WIC  agencies  contacting  foster 
care  and  protective  service  agencies  and 
providing  them  with  written 
information  about  the  WIC  Program.  It 
would  then  be  up  to  the  foster  care  and 
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protective  service  agencies  to  make  this 
information  available  to  their  clients. 

In  regard  to  a  clarification  requested 
by  a  commenter,  this  outreach  effort  and 
provision  of  WIC  materials  would 
include  agencies  serving  foster  children 
in  group  settings.  Because  such  group 
settings  would  be  considered  only 
temporary  arrangements,  they  would 
fall  under  the  very  broad  definition  of 
homeless  facilities  used  in  the  WIC 
Program.  As  such,  this  clarification  of 
policy  was  recently  issued  by  the 
Department  as  guidance  to  States  in 
implementing  the  final  homeless 
regulations  published  in  the  Federal 
Register  on  Augu.st  5,  1992  (57  FR 
34500). 

d.  Improved  access  for  employed 
persons  and  rural-area  residents.  Most 
local  WIC  clinics  are  located  where  WIC 
participants  are  concentrated  within 
their  service  delivery  areas,  and  are 
organized  to  take  and  process  WIC 
applications  during  "normal"  business 
hours.  This  may  pcse  problems  for  WIC 
applicants  and  participants  who  are 
employed  and  cannot  always  take  time 
off  from  their  jobs  long  enough  to 
complete  the  application/certification 
process  or  participate  in  nutrition 
education  activities,  and  for  applicants 
and  participants  who  reside  in  rural 
areas  which  may  be  a  considerable 
distance  away  from  the  nearest  WIC 
local  agency  or  clinic.  Similar  problems 
are  encountered  by  these  two  groups  of 
participants  when  they  need  to  make 
subsequent  trips  to  the  local  WIC  office 
to  pick  up  their  food  instruments. 

Section  123(a)(4)(A)(iv)  of  Public  Law 
101-147  focuses  attention  on  this  issue 
by  adding  a  new  section  17(f)(l)(C)(x)  to 
the  CNA  of  1966  requiring  State 
agencies  to  describe  in  their  State  plans 
how  they  will  "improve  access  to  the 
program  for  participants  and 
prospective  applicants  who  are 
employed,  or  who  reside  in  rural  areas, 
by  addressing  their  special  needs 
through  the  adoption  or  revision  of 
procedures  and  practices  to  minimize 
the  time  participants  and  applicants 
must  spend  away  from  work  and  the 
distances  that  participants  and 
applicants  must  travel,  including 
appointment  scheduling,  adjustment  of 
clinic  hours,  clinic  locations,  or  mailing 
of  multiple  vouchers."  Therefore,  a  new 
§  246.4(a)(21)  was  proposed  by  the 
Department  with  the  intent  to  reiterate 
this  legislative  mandate. 

Of  those  commenters  addressing  this 
issue,  the  majority  either  opposed  the 
provision  or  approved  the  provision  but 
expressed  some  concerns.  Some 
commenters  expressed  concern  with 
staffing  the  clinic  for  late  hours,  and  in 
one  commenter's  opinion  such  action 


would  place  too  much  demand  on  local 
agencies  to  change  clinic  hours  which 
could  result  in  clinic  closings.  Several 
commenters  noted  that  additional  funds 
would  be  needed  to  hire  additional  staff 
and  provide  clinic  security  for  e.xtended 
or  after-hours  operation. 

It  should  be  noted  that  this  State  plan 
requirement  addressing  improved 
program  access  for  employed  applicants 
and  residents  of  rural  areas  is  fiexible. 
As  proposed,  the  Department 
inadvertently  used  language  in  the 
regulatory  text  which  implied  that  a 
State's  plan  to  improve  program  access 
for  employed  individuals  or  individuals 
who  reside  in  rural  areas  must  include 
appointment  scheduling,  adjustment  of 
clinic  hours  and/or  locations  and 
alternate  means  of  delivery  of  benefits. 
This  inadvertent  error  may  have 
generated  the  concerns  raised  by 
commenters.  As  noted  above,  the 
legislative  language  did  not  specify  that 
all  of  these  procedures  must  be 
implemented,  but  rather  cited  several 
examples  of  procedures  which  might  be 
implemented.  In  other  words,  a  State 
agency  may  choose  to  implement 
procedures  to  adjust  clinic  hours  and/or 
locations,  but  may  prefer  not  to 
implement  alternative  procedures  for 
delivery  of  benefits,  such  as  mailing 
vouchers.  The  intent  of  this  legislative 
provision  is  to  ensure  State  agencies 
take  some  action  to  recognize  and 
accommodate  the  special  needs  of 
employed  persons  and  those  living  in 
rural  areas.  Therefore,  the  proposed 
§  246.4(a)(21)  has  been  modified  to 
clarify  that  at  least  one  of  the 
procedures/practices  contained  in  this 
paragraph  must  be  implemented,  but 
that  each  State  agency  has  the  option  of 
choosing  which  one.  State  agencies  are 
encouraged,  but  not  required,  to 
implement  more  than  one  of  these 
procedures/ practices.  In  addition,  this 
provision  has  been  revised  to 
incorporate  the  legislative  requirement, 
as  discussed  below  in  Section  6.d.  of  the 
preamble,  that  each  State  agency  must 
adopt  policies  to  require  local  agencies 
to  schedule  appointments  for  adult 
individuals  applying  or  reapplying  for 
the  WIC  Program  for  themselves  or  on 
behalf  of  others  who  are  employed,  if 
the  local  agencies  do  not  currently  do 
so. 

While  several  commenters  raised 
valid  security  and  staffing  concerns 
with  adjusting  clinic  hours,  there  are 
alternatives  available  that  achieve  the 
goal  of  improved  Program  access 
without  significant  resource  or  security 
implications.  For  example,  if  extended 
evening  hours  are  not  feasible  in  all 
local  agencies,  the  agencies  might 
consider  closing  clinic  offices  early  one 


day  during  the  week  and  providing 
Saturday  morning  clinic  hours.  Local 
agencies  might  also  provide  "early-bird" 
morning  services.  In  this  way,  both  the 
security  and  staffing  issues  may  have  a 
minimal  impact  on  the  feasibility  of 
implementing  this  procedure.  Another 
option  is  to  establish  smaller  satellite 
facilities  that  are  open  a  half  day  to  one 
day  a  week  for  purposes  of  certification 
and  food  instrument  issuance  that  rotate 
throughout  the  local  agency's 
"catchment  area"  in  which  hard  to 
reach  participants  live. 

e.  Conforming  state  plan  amendments 
and  related  provisions.  The  proposed 
rule  contained  amendments  to  conform 
WIC  Program  regulations  to  ensure 
compliance  with  certain  existing. 
Department-wide  or  government-wide 
requirements  of  general  applicability. 
The  first  of  these  are  the  conforming 
amendments  to  State  Plan  requirements 
contained  in  §§  246.24(a)  (22)  and  (23). 
They  concern  the  Department's 
requirements,  set-forth  in  7  CFR  part 
3017.  on  debarment  and  suspension  and 
maintenance  of  a  drug-free  workplace. 
In  addition,  §  246.6(b),  which  contains 
the  requirements  for  agreements  entered 
by  the  State  agency  with  local  agencies, 
was  amended  in  the  proposed  rule  to 
reflect  the  debarment  and  suspension 
provisions  in  7  CFR  part  3017.  This 
final  rule  further  amends  it  to 
incorporate  by  reference  any  applicable 
restrictions  on  the  use  of  Federal  funds 
for  lobbying  which  are  contained  at  7 
CFR  part  3018.  The  substance  of  these 
provisions  is  more  fully  discussed  in 
section  20  of  this  preamble. 

In  addition,  as  discussed  in  section  10 
of  this  preamble.  Public  Law  101-147. 
as  set  forth  in  thn  Department's 
proposed  rulemaking  and  these  final 
regulations  (§246.12(r)(8)).  authorizes 
State  agencies  to  issue  food  instruments 
to  participants  through  means  other 
than  direct  participant  pick-up.  As  set 
forth  in  this  final  rule  in  §246,4(a){21). 
a  State  agency  which  chooses  to  issue 
food  instruments  through  alternative 
means  must  include  a  description  of 
this  system  in  its  State  Plan  and 
describe  measures  to  ensure  the 
integrity  of  program  services,  such  as 
nutrition  education  and  health  care/ 
social  ser\'ices  linkages,  and  fiscal 
accountability.  In  addition,  as  required 
by  §246.12(r)(8)  of  this  final  rule,  if  a 
State  agency  opts  to  mail  WIC  food 
instruments,  it  must  provide 
justification,  in  the  description  of  the 
alternative  issuance  system  in  its  State 
Plan,  for  mailing  WIC  food  instruments 
to  areas  where  food  stamps  are  not 
mailed. 
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5.  Outreach/Certification  in  Hospitals 
(§246.6(n) 

A  number  of  local  agencies  operate 
the  WIC  Program  within  a  hospital,  or 
have  cooperative  arrangements  with  an 
area  hospiul  to  certify  WIC  applicants. 
Such  arrangements  enable  eligible 
newborn  infants  to  begin  receiving  WIC 
benefits  from  the  earliest  possible  date, 
and  facilitate  enrollment  of  at-risk 
mothers  who  may  not  have  been  eligible 
during  pregnancy  immediately  after  the 
birth  of  their  child.  Section  123(a)(4)(B) 
of  Public  Law  101-147  builds  upon 
existing  local  agency/hospital  WIC 
relationships  by  adding  a  new  section 
17(f)(8)(D)  to  the  CNA  of  1966  to  require 
each  local  agency  which  either  operates 
a  WIC  Program  within  a  hospital  or  has 
a  cooperative  arrangement  with  one  or 
more  hospitals  to  "advi.se  potentially 
eligible  individuals  that  receive 
inpatient  or  outpatient  prenatal, 
maternity,  or  postpartum  services,  or 
accompany  a  child  under  the  age  of  5 
who  receives  well-child  services,  of  the 
availability  of  Program  benefits."  The 
legislation  also  requires  that  local 
agencies,  "to  the  extent  feasible,  provide 
an  opportunity  for  individuals  who  may 
be  eligible  to  be  certified  within  the 
hospital  for  participation  in  the 
program." 

The  Department  proposed  to  add  a 
new  paragraph  [P,  to  §  246.6  to  state  that 
a  local  agency  which  has  such  an 
arrangement  with  a  hospital  would  be 
required  to  enter  into  a  written 
agreement  with  the  hospital 
incorporating  the  provisions  of  the 
legislative  mandate.  This  agreement 
would,  in  turn,  be  appended  to  the  State 
agency's  agreement  with  the  local 
agency.  No  requirement  exists  for  local 
WIC  agencies  which  do  not  operate  the 
program  in  a  hospital  or  through  a 
coofterative  agreement  with  a  hospital  to 
establish  such  an  arrangement. 

An  overwhelming  majority  of 
commenters  opposed  the  provision  as 
proposed.  The  main  concern  expressed 
by  commenters  was  the  Department's 
proposal  that  local  agencies  enter  into 
WTitten  agreements  with  hospitals. 
Several  commenters  indicated  that  such 
an  agreement  could  potentially 
jeopardize  existing  arrangements  and 
cooperative  efforts  local  agencies  have 
established  with  many  hospitals  and 
would  be  unneces.sanly  prescriptive. 

Based  on  commenters'  concerns,  the 
Department  has  deleted  in  this  final  rule 
the  requirement  that  local  agencies  enter 
into  WTitten  agreements  with  hospitals. 
The  remainder  of  §  246.6(0  is  adopted 
as  proposed.  As  set  forth  in  this 
paragraph,  the  State  agency  is  required 
to  ensure  that  each  local  agency 


operating  the  program  within  a  hospital 
and/or  that  has  a  cooperative 
arrangement  with  a  hospital  advises 
potentially  eligible  individuals  that 
receive  inpatient  or  outpatient  prenatal, 
maternity,  or  postpartum  services,  or 
that  accompany  a  child  under  the  age  of 
5  who  receives  well-child  services,  of 
the  availability  of  program  services.  In 
addition,  to  the  extent  feasible, 
individuals  who  may  be  eligible  to  be 
certified  for  WIC  within  the  hospital 
should  be  provided  such  an 
opportunity. 

6.  Program  Referral  and  Access 

(§  246.7(b)) 

In  response  to  mandates  of  Public 
Law  101-147  which  place  increased 
emphasis  on  improving  access  to  the 
WIC  Program  and  referrals  to  other 
health-related  or  public  assistance 
programs,  the  Department  proposed  to 
add  a  new  paragraph  (b)  to  §  246.7.  The 
specific  proposed  requirements 
regarding  improved  program  access  and 
referral,  including  comments  received 
and  changes  made  in  this  final  rule,  are 
discussed  in  detail  below. 

a.  Pro\iding  written  information  on 
other  programs  to  WIC  applicants/ 
participants.  Section  123(a)(3)(D)  of 
Public  Law  101-147  adds  a  new  section 
17(e)(3)(A)  to  the  CNA  of  1966  which 
requires  State  agencies  to  "ensure  that 
written  information  concerning  food 
stamps,  the  program  for  aid  to  families 
with  dependent  children  under  part  A 
of  title  rv  of  the  Social  Security  Act,  and 
the  child  support  enforcement  program 
under  part  D  of  title  IV  of  the  Social 
Security  Act  is  provided  on  at  least  1 
occasion  to  each  adult  participant  in 
and  each  applicant  for  the  program." 
The  Department  proposed  to  implement 
this  requirement  by  adding  a  new 
subparagraph  (1)  in  newly  designated 
§  246.7(b). 

While  the  majority  of  commenters 
approved  the  provision  as  proposed, 
many  of  these  commenters 
recommended  various  changes  to  the 
regulatory  text  or  questioned  the  intent 
of  the  provision  as  discussed  in  the 
preamble  to  the  proposed  rule.  First, 
several  commenters  recommended  that 
such  information  be  provided  to  one 
aduh  member  in  any  family  as  opposed 
to  "each  adult  participant  in  and  each 
applicant  for  the  program."  Commenters 
noted  that  as  proposed,  the  requirement 
could  result  in  multiple  copies  of  the 
same  materials  being  provided  to 
different  household  members,  including 
children,  in  the  same  family.  One 
commenter  recommended  the  provision 
of  materials  be  extended  to  adult 
caretakers.  Secondly,  several 
commenters  recommended  such 


information  be  provided  to  applicants 
and  participants  "on  at  least  one 
occasion"  as  required  by  law  and  not 
once  each  certification  period  as  noted 
in  the  proposed  preamble. 

Based  on  commenters"  concerns, 
§  246.7(b)(1)  has  been  modified  to 
require  State  agencies  to  ensure  that 
written  information  concerning  the 
Food  Stamp,  Aid  to  Families  with 
Dependent  Children  and  the  Child 
Support  Enforcement  Programs  is 
provided  on  at  least  one  occasion  to 
"aduh  participants  and  adult 
individuals  applying  for  the  WIC 
Program  for  themselves  or  on  behalf  of 
others."  Because  Congress  did  not 
intend  this  provision  to  result  in  an 
inordinate  administrative  burden,  the 
Department  believes  that  providing  one 
adult  member  or  caretaker  of  a 
household  with  the  required 
information  is  sufficient  and  meets  the 
intent  of  Congress. 

In  addition,  while  the  proposed  rule 
did  not  specifically  define  the  phrase 
"on  at  least  one  occasion.  '  the 
Department  suggested  in  the  preamble 
that  the  requirement  should  mean  at 
each  certification  or  recertification. 
However,  based  on  commenters' 
concerns  that  this  suggestion  went 
beyond  the  intent  of  Congress,  the 
Department  wishes  to  make  clear  that 
State  agencies  have  the  flexibility  to 
define  what  "on  at  least  one  occasion' 
means.  It  may  be  defined  as  only  at  the 
initial  application  or  at  each  application 
or  reapplication.  Since  these  comments 
arose  only  in  connection  with  the 
proposed  preamble,  this  portion  of 
§  246.7(b)(1)  is  being  adopted  as 
proposed. 

State  agencies  may  find  that  a  routine 
distribution  at  every  application  is 
actually  administratively  easier  or  less 
burdensome  than  distribution  only  at 
initial  application.  Also,  household 
circumstances  can  change  dramatically 
in  a  6-month  period.  For  example,  some 
applicants  and  participants  who 
received  the  information  at  the  initial 
WIC  application  visit  may  not  have 
contacted  one  of  these  programs  becau.se 
they  felt  their  circumstances  at  that 
point  in  time  did  not  necessitate  seeking 
other  types  of  assistance.  However.  6 
months  later  at  a  subsequent  WIC 
application  visit:  the  family's 
circumstances  may  warrant  contacting 
other  assistance  programs.  Therefore, 
the  availability  of  such  program 
information  at  the  reapplication  visit 
would  assist  the  family  in  seeking 
additional  services.  Further,  a  program's 
requirements  can  change  from  year  to 
year,  in  which  case  WIC  applicants  and 
participants  should  be  apprised  or 
updated  regarding  these  changes.  While 
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the  State  agency  must  require  local 
agencies  to  provide  this  information  on 
one  occasion,  it  should  consider  such 
factors  when  determining  if  more 
frequent  distribution  is  appropriate. 

In  addition,  a  statement  of 
explanation  agreed  on  by  the  House  and 
Senate  to  accompany  H.R.  24  makes  it 
clear  that  this  requirement  can  be 
satisfied  by  providing  a  fact  sheet  which 
contains  basic  information  about  these 
programs  and  liie  addresses  and  phone 
numbers  of  local  offices  where  low- 
income  families  can  apply 
(Congressional  Record,  October  10. 
1989,  H6863).  Further,  VVIC  agencies  are 
not  required  to  document  in  each  WIC 
participant's  or  applicant's  file  that  the 
fact  sheet  was  provided,  as  this  would 
unnecessarily  increase  paperwork 
burdens  for  local  VVIC  agency  staff. 

Finally,  it  is  not  the  intent  of  this 
provision  to  require  WIC  agencies  to 
develop  and  create  fact  sheets  on  other 
assistance  programs.  VVIC  State  and/or 
local  agencies  are  encouraged  to  consult 
with  their  State  and/or  local 
counterparts  administering  the  Food 
Stamp.  AFDC  and  Child  Support 
Enforcement  Programs  to  ascertain  the 
existence  and  availability  of  program 
fact  sheets  for  dissemination  in  VVIC 
clinics.  State  and/or  local  agencies  may 
simply  need  to  duplicate  copies  of  a  fact 
sheet  or  materials  developed  by  another 
assistance  program. 

The  Department  wishes  to  reiterate 
that  this  final  rule  attempts  to  minimize 
the  administrative  and  paperwork 
burden  associated  with  providing 
information  to  Program  applicants 
concerning  the  Food  Stamp.  AFDC, 
Medicaid,  and  Child  Support 
Enforcement  Programs.  However,  the 
Department  believes  very  strongly  that 
VVIC's  role  in  providing  referrals  to  other 
health  and  social  service  programs  is 
critical  to  VVIC's  mission  to  promote  and 
protect  the  health  and  well-being  of  at- 
risk  women,  infants,  and  children. 
Therefore,  the  Department  fully  expects 
State  and  local  agencies  to  aggressively 
promote  and  pursue  appropriate 
referrals  on  behalf  of  their  clients  and, 
as  appropriate,  institute  measures  to 
determine  whether  clients  have  in  fact 
made  contact  with  other  service 
providers. 

b.  Referrals  to  Medicaid.  Section 
123(a)(3)(D)  of  Public  Law  101-147  adds 
a  new  section  17(e)(3)(B)  to  the  CNA  of 
1966  requiring  State  agencies  to 
"provide  each  local  VVIC  agency  with 
materials  showing  the  maximum 
income  limits,  according  to  family  size, 
applicable  to  pregnant  women,  infants, 
and  children  up  to  age  5  under  the 
medical  assistance  program  established 
under  title  XIX  of  the  Social  Security 


Act  (in  this  section  referred  to  as  the 
'medicaid  program')."  In  addition,  a 
new  .section  17(e)(3)(C)  is  added  to  the 
CNA  by  the  same  section  of  Public  Law 
101-147  to  require  that  local  agencies, 
in  turn,  "provide  to  individuals 
applying  for  the  program  under  this 
section,  or  reapplying  at  the  end  of  their 
certification  period,  written  information 
about  the  Medicaid  program  and  referral 
to  such  program  or  to  agencies 
authorized  to  determine  presumptive 
eligibility  for  such  program,  if  such 
individuals  are  not  participating  in  such 
program  and  appear  to  have  family 
income  below  the  applicable  maximum 
income  limits  for  the  program."  In  the 
proposed  rule,  the  Medicaid  referral 
provisions  were  addressed  by  adding  a 
new  subparagraph  (2)  to  newly 
designated  §246. 7(b). 

The  majority  of  commenters  approved 
the  provision  as  proposed.  Therefore, 
the  proposed  rule  is  adopted  with  two 
minor  clarifications  the  Department 
feels  are  needed.  First,  this  final  rule 
clarifies  in  the  regulatory  text  that 
information  about  the  Medicaid 
Program  must  be  provided  to  "adult 
individuals  applying  and  reapplying  for 
the  VVIC  Program  for  themselves  or  on 
behalf  of  others."  This  clarification  is 
intended  to  ensure  that  duplicative 
materials  are  not  provided  to  multiple 
family  members  applying  for  the 
program,  which  the  E)epartment  believes 
was  not  intended  by  Congress.  This  is 
also  consistent  with  the  revision  made 
in  this  final  rule  to  newly  designated 
§  246.7(h)(1)  regarding  the  provision  of 
vvTitten  information  on  the  Food  Stamp. 
AFDC  and  Child  Support  Enforcement 
Programs.  State  and  local  agencies 
should  note,  however,  that  Congress 
specified  in  the  law  that  information  on 
the  Medicaid  Program  must  be  provided 
to  individuals  at  the  time  of  application 
and  reapplication.  In  addition,  the  joint 
statement  of  explanation  accompanying 
H.R.  24  further  supports  this 
requirement  by  directing  State  agencies 
to  provide  local  agencies  with  "the 
information  necessary-  to  conduct  such 
referrals,  including  •   •   •  the 
appropriate  agency  where  the 
participant  or  applicant  could  apply  for 
Medicaid"  (Congressional  Record, 
October  10,  1989.  H6863).  Thus,  this 
final  rule  retains  reference  to  providing 
this  information  to  those  both  applying 
and  reapplying  to  the  VVIC  Program. 

Second,  the  proposed  regulator)' 
language  has  been  revised  to  clarify  that 
referrals  to  the  Medicaid  Program 
include  the  referral  of  infants  and 
children  to  the  appropriate  agency  in 
the  area  authorized  to  determine 
eligibility  for  early  and  periodic 
screening,  diagnostic,  and  treatment 


(EPSDT)  services.  EPSDT  services  are 
auttiorized  under  title  XIX  of  the  Social 
Security  Act  and  are  a  component  of 
and  provided  under  the  Medicaid 
Program.  In  addition,  the  proposed 
requirement  has  been  revised  to  clarify 
that  it  includes  the  referral  of  pregnant 
women  to  the  appropriate  entity  in  the 
area  authorized  to  determine 
presumptive  efigibility  for  the  Medicaid 
Program,  if  the  State  has  chosen  to  make 
such  determinations.  As  mentioned 
previously,  based  on  current  data, 
approximately  30  Stales  have  opted  to 
provide  presumptive  eligibility 
determinations  under  the  Medicaid 
Program. 

Several  clarifications  are  necessary 
regarding  this  requirement  since  it  was 
misunderstood  by  some  commenters. 
First,  the  requirement  to  refer 
individuals  to  the  Medicaid  Program 
applies  only  to  individuals  seeking  VVIC 
benefits  who  do  not  currently 
participate  in  the  Medicaid  Program. 
Therefore,  the  effects  of  implementing 
this  provision  could  be  minimal  if  a 
large  majority  of  VVIC  applicants  and 
participants  already  participate  in  the 
Medicaid  Program.  Second,  while 
Medicaid  eligibility  is  based  on  various 
factors,  including  citizenship  and  alien 
status,  it  is  not  the  intent  of  this 
provision  that  VVIC  local  agency  staff 
become  experts  in  Medicaid  eligibility 
and  screen  VVIC  applicants  based  on 
various  Medicaid  eligibility  factors, 
including  for  example,  whether  such 
individuals  are  U.S.  citizens.  Such 
extensive  screening  procedures  would 
be  outside  the  intent  and  scope  of  this 
requirement  and  are  not  the 
responsibility  of  VVIC  local  agencies  in 
implementing  this  provision. 

As  reflected  in  this  requirement,  the 
determination  by  local  clinic  staff  of 
whether  to  refer  an  individual  to 
Medicaid  would  entail  a  comparison  of 
the  family  income,  as  determined  for 
VVIC  income  eligibility  purposes,  to  the 
State  Medicaid  Program's  maximum 
income  limits  according  to  family  size, 
supplied  by  the  VVIC  State  agency  to  its 
local  agencies.  One  factor  which  local 
clinic  staff  need  to  consider,  however, 
in  performing  this  comparison  is  that 
Medicaid  by  law  counts  a  pregnant 
woman  as  if  the  child  were  bom  and 
living  with  her,  whereas  by  law  the  VVIC 
Program  does  not  count  the  child.  For 
example,  a  pregnant  woman  applies  for 
VVIC  benefits  and  her  family  size,  which 
includes  herself  and  her  spouse,  is  a 
two-person  household  for  VVIC  income 
eligibility  purposes.  In  performing  the 
comparison  of  this  family's  potential 
Medicaid  eligibility,  this  household's 
income  should  be  compared  to  a  family 
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size  of  three  persons  on  the  State's 
Medicaid  income  eligibihty  scale. 

Further,  as  indicated  by  Congress,  it  is 
not  the  intent  that  such  referrals  to 
Medicaid  by  local  WIC  agencies  be 
documented  in  each  individual's  WIC 
file.  Moreover,  as  indicated  above  in 
Section  6.a.  of  this  preamble,  the 
requirement  to  provide  Medicaid 
information  can  be  met  by  use  of  a 
simple  fact  sheet,  and  it  is  not  the  intent 
of  this  provision  to  require  \V1C 
agencies  to  develop  and  create  a  fact 
sheet  on  the  Medicaid  Program.  \VTC 
State  and/or  local  agencies  are 
encouraged  to  consult  with  their  State 
and/or  local  Medicaid  counterparts  to 
determine  the  existence  and  availability 
of  program  fact  sheets  for  dissemination 
in  WIC  clinics.  State  and/or  local 
agencies  may  simply  need  to  duplicate 
copies  of  a  fad  sheet  or  materials 
developed  by  the  State's  Medicaid 
Program.  Although  Congress  envisioned 
minimal  administrative  burden  on  State 
and  local  agencies  in  providing 
applicants/participants  with 
information  about  other  assistance 
programs,  the  Department  believes,  as 
stated  above,  that  the  referral  of  WIC 
applicants  and  participants  to  other 
health  and  welfare  programs  is  a  vital 
WIC  function  and  critical  to  the  WIC 
Program's  mission  to  promote  and 
proteci  the  health  and  well-being  of  at- 
risk  women,  infants,  and  children. 

c  Befeimls  to  other  food  assistance 
programs  when  WIC  is  fully  enrolled. 
Section  123(a)(4)(F)  of  Public  Law  101- 
147  adds  a  new  paragraph  17(f)(19)  to 
the  CNA  of  1966  which  requires  each 
local  agency  to  "provide  information 
about  other  potential  sources  of  food 
assistance  in  the  local  area  to 
individuals  who  apply  in  person  to 
participate  in  the  program  under  this 
sec-tion.  but  who  cannot  be  served 
because  the  program  is  operating  at 
capacity  in  the  local  area."  The 
Department  proposed  to  incorporate  this 
legislative  mandate  in  the  WIC 
regulations  by  adding  a  new 
subparagraph  (.3)  to  newly  designated 
§  246. "(b)  of  the  regulations. 

No  comments  were  received  on  this 
specific  requirement,  and  the 
Department  is  retaining  this  provision 
with  one  minor  change  to  clarify  that 
the  information  need  only  be  provided 
to  adults  who  apply  or  reapply  for 
themselves  or  on  behalf  of  others.  This 
eliminates  duplicative  and  unnecessary 
distribution  of  this  information  to 
infants  or  children.  If  individuals 
cannot  be  served  because  the  program  is 
operating  at  capacity  in  the  local  area, 
local  agencies  shall  provide  to 
individuals  applying  or  reapplying  for 
the  program  for  themselves,  or  on  behalf 


of  others.  Information  about  other 
potential  sources  of  food  assistance  in 
the  local  area.  Such  potential  sources  of 
food  assistance  would  include,  but  are 
not  limited  to.  food  banks,  food 
pantries,  and  soup  kitchens  which 
provide  emergency  or  immediate  food 
assistance,  as  well  as  more  structured 
food  assistance  programs  such  as  the 
Food  Stamp  Program,  the  Commodity 
Supplemental  Food  Program  where 
available,  the  Emergency  Food 
Assistance  Program,  and/or  the  Food 
Distribution  Program  on  Indian 
Reservations  (FDPIR).  as  appropriate. 
Information  and  referrals  provided 
under  this  section  need  not  be 
documented  in  participant  files. 

d.  Scheduled  appointments  for 
employed  participants  and  applicants. 
Most  local  agencies  utilize  an 
appointment  system  for  the  WIC 
application/certification  process. 
However,  in  some  local  agencies, 
particularly  the  smaller  ones,  persons 
wishing  to  apply  for  WIC  are  seen  on  a 
first-come,  first-served  basis.  This  type 
of  intake  system  creates  a  particular 
hardship  for  the  employed  applicant  or 
participant  who  must  take  time  off  from 
work  in  order  to  be  certified  for  WIC, 
and  may  be  required  to  wait  a  long  time 
for  service  at  the  clinic  if  a  number  of 
clients  are  in  fine  ahead  of  her.  In  order 
to  facihlate  participation  of  working 
families  in  WIC.  section  123(a)(4)(F)  of 
Public  Law  101-147  adds  a  new  Section 
17(f)(20)(B)  to  the  CNA  of  1966 
requiring  local  agencies  that  do  not 
routinely  schedule  certification 
appointments  to  "schedule 
appointments  for  each  employed 
individual  seeking  to  apply  or  be 
recertified  for  participation  in  such 
program  so  as  to  minimize  the  time  each 
such  individual  is  absent  from  the 
workplace  due  to  such  application  or 
request  for  recertification."  Therefore, 
the  Department  proposed  to  incorporate 
the  requirement  that  local  agencies 
schedule  appointments  for  employed 
WIC  applicants/ participants  through  the 
addition  of  a  new  §  246.7(b)(4).  The 
majority  of  commenters  supported  the 
provision  as  proposed.  This  final  rule 
retains  the  requirement  as  proposed,  but 
clarifies,  consistent  with  the  preceding 
referral  provisions,  that  this  requirement 
applies  to  aduh  applicants  seeking  to 
apply  or  reapply  for  themselves  or  on 
behalf  of  others. 

7.  Contacting  Pregnant  Women  Who 
Miss  Certification  Appointments 
(§  246.7(b)(5)) 

Section  123(a)(4)(F)  of  Public  Law 
101-147  adds  a  new  section  17(fl(20)(A) 
to  the  CNA  of  1966  requiring  the  State 
agency  to  adopt  a  policy  that  would 


"require  each  local  agency  to  attempt  to 
contact  each  pregnant  woman  who 
misses  an  appointment  to  apply  for 
participation  in  the  program,  in  order  to 
reschedule  the  appointment,  unless  the 
phone  number  and  the  address  of  the 
woman  are  unavailable  to  such  local 
agency.  ' 

The  statement  of  explanation  agreed 
upon  by  the  House  and  Senate  which 
accompanied  H.R.  24  provides  specific 
guidance  regarding  how  this  mandate 
should  be  implemented.  First,  Congress 
did  not  envision  that  compliance  would 
entail  "elaborate  efforts"  by  the  local 
agency;  rather,  "a  brief  phone  call  or  the 
mailing  of  a  post  card  would  suffice  " 
(Congressional  Record,  October  10, 
1989,  H6863).  Second,  although  the 
legislation  does  not  require  that  an  effort 
be  made  to  contact  the  pregnant  woman 
who  has  missed  an  appointment  if  the 
local  agency  lacks  her  address  and 
phone  number,  Congress  expressed  the 
view  that  "local  agencies  should  get  her 
phone  number  (and/or  the  address) 
when  a  pregnant  woman  makes  an 
appointment.  This  should  become  a 
routine  part  of  making  appointments  for 
pregnant  women,  *   *   *  (if  it)  *   *   *  is 
not  already"  (Congressional  Record, 
October  10, 1989,  H6863).  The 
Department  believes  that  this  is,  in  fact, 
standard  practice  at  most  local  agencies. 

In  commenting  on  this  provision  at 
the  time  S.  1484  was  introduced. 
Senator  Leahy  indicated  that  it  "applies 
at  the  initial  certification  interview 
only.  It  does  not  apply  to  missed 
appointments  for  picking  up  WIC 
vouchers  or  to  missed  appointments  at 
recertification"  (Congressional  Record, 
August  3. 1989.  S10018). 

Pursuant  to  the  direction  of  Congress 
that  follow-up  contacts  be  made,  but 
that  the  process  not  be  labor-intensive 
(Congressional  Record,  October  10, 
1989,  H6863),  the  Department  proposed 
to  add  a  new  paragraph  (b)(5)  in  §  246.7 
which  required  each  local  agency  to 
contact  each  pregnant  woman  who 
misses  her  first  appointment  to  apply 
for  participation  in  the  Program  in  order 
to  reschedule  the  appointment.  In 
addition,  the  Department  proposed  that 
each  local  agency,  at  the  time  of  initial 
contact,  would  be  required  to  request  an 
address  and  telephone  number  where 
the  pregnant  woman  could  be  reached. 
Without  this  requirement,  it  would  be 
difficult  for  local  agencies  to  conduct 
the  Congressionally  mandated  follow-up 
with  pregnant  women  who  miss  their 
first  certification  appointment,  and  the 
Congressional  intent  of  promoting  early 
program  intervention  for  these  women 
would  be  thwarted.  In  addition,  the 
Department  proposed  several  mmimum 
procedures  to  comply  with  the 
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legislative  requirement.  First,  if  the 
applicant  failed  to  attend  her  first 
certification  appointment,  the  local 
agency  would  be  required  to  attempt  to 
contact  her  by  telephone  or  mail.  If  she 
is  contacted  by  phone,  she  must  be 
offered  one  additional  certification 
appointment.  Second,  if  the  applicant 
could  not  be  reached  by  telephone  and 
initial  contact  is  by  mail,  the  local 
agency  would  be  required  to  send  the 
applicant  one  card  or  letter  requesting 
that  the  applicant  contact  the  local 
agency  for  a  second  appointment. 

The  majority  of  commenters 
supported  these  proposed  requirements 
and  indicated  that  it  is  essential  that  the 
program  facilitate  the  certification  of 
this  high-risk  population.  Several 
commenters  focused  their  concerns  on 
the  proposed  minimum  procedural 
requirements.  One  of  these  commenters 
indicated  that  follow-up  calls  are 
ineffective  due  to  nonworking  numbers, 
recordings,  and  frequent  moves  by  some 
individuals,  and  further  noted  that  there 
is  no  consensus  such  calls  increase  the 
show  rate.  Some  commenting  State 
agencies  recommended  the  Department 
provide  State  and  local  agencies  with 
the  flexibility  to  determine  procedurally 
how  to  implement  the  provision.  They 
indicated  that  other  types  of  follow-up 
procedures  could  produce  more 
effective  show  rates.  For  example,  a 
local  agency  could  schedule  an 
appointment  and  provide  an  alternate 
appointment  in  a  foiiowup  postcard. 
Applicants  would  be  instructed  to  call 
if  the  scheduled  appointment  was 
unacceptable.  These  commenters 
emphasized  that  local  agencies  should 
have  the  option  to  use  a  reminder 
(before  the  appointment)  and/or  follow- 
up  system.  They  indicated  the  postcard 
and  reminder  system  and  calling  the 
day  before  the  appointment  are  effective 
procedures. 

While  the  Department  must  require 
compliance  with  the  legislative  mandate 
to  contact  pregnant  women  who  miss 
their  initial  certification  appointment, 
the  Department  does  have  flexibility  to 
modify  in  this  final  rule  the  minimum 
procedural  requirements  to  accomplish 
this  mandate.  Therefore,  based  on 
commenters'  concerns,  proposed 
paragraph  (b)(5)  has  been  modified  in 
this  final  rule  to  only  require  that  each 
local  agency  must  attempt  to  contact 
each  pregnant  woman  who  misses  her 
first  appointment  to  apply  for 
participation  in  the  Program  in  order  to 
reschedule  the  appointment.  As  noted 
above.  Congress  intends  this 
requirement  to  apply  at  the  initial 
certification  interview  only  and  does 
not  apply  to  missed  appointments  for 
WIC  voucher  pick  up  or  to  mis.sed 


appointments  at  subsequent 
applications.  In  order  to  facilitate  such 
an  attempt  to  contact  these  women  if  an 
initial  certification  appointment  is 
missed,  this  final  rule  retains  the 
requirement,  from  the  proposed  rule, 
that  local  agencies  must  request  an 
address  and  telephone  number  of  each 
pregnant  woman  at  the  time  of  the 
initial  contact. 

As  requested  by  commenters,  the 
specific  procedures  for  implementing 
this  requirement  have  been  deleted  from 
this  final  rule.  It  is  the  responsibility  of 
State  and/ or  local  agencies  to  determine 
appropriate  procedures  and  they  should 
be  addressed  in  each  Stale's  procedure 
manual.  In  developing  such  procedures, 
State  and/or  local  agencies  should 
consider  those  addressed  in  the 
proposed  rule,  commenters' 
recommendations  as  noted  above  and 
any  first-hand  experiences  in  attempting 
to  contacrt  applicants  in  order  to 
minimize  no-show  rates.  As  suggested 
by  commenters,  the  Department  also 
encourages,  but  does  not  require,  local 
agencies  to  send  out  a  reminder  notice 
prior  to  the  certification  appointment, 
especially  where  there  is  a  long  lag  time 
between  the  initial  contact  and  the  date 
of  the  appointment.  Such  a  precaution 
could  reduce  the  number  of  missed 
initial  appointments  requiring  follow-up 
action. 

a.  Prior  Notification  to  Participants  for 
Termination  Due  to  Funding  Shortages 
(§  246.7(h)(2)) 

Section  246.7(g)(2)  in  current 
regulations  (redesignated  §  246.7(h)(2) 
in  the  proposed  rulemaking)  permits  a 
State  agency  to  discontinue  program 
benefits  to  certified  participants  in  the 
event  that  it  experiences  funding 
shortages  which  would  warrant  taking 
such  action.  Because  such  a  step  would 
constitute  an  adverse  action  against  a 
participant,  section  123(a)(4)(C)(ii)  of 
Pub.  L.  101-147  adds  a  new  section 
17(f)(9)(B)  to  the  CNA  of  1966  requiring 
State  agencies  in  this  situation  to  first 
issue  a  notice  to  affected  participants 
identifying  "the  categories  of 
participants  whose  benefits  are  being 
suspended  or  terminated  due  to  the 
shortage."  The  Department  proposed  to 
add  this  requirement  in  a  new 
paragraph  (j)(9)  in  §246.7. 

Current  regulations  require  State 
agencies  to  provide  15  days  advance 
notification  of  disqualification.  To 
maintain  consistency  with  the  statutory 
language,  the  Department  proposed  that 
the  first  sentence  of  redesignated 
§  246.7(j)(6)  (formerly  §  246.7(i)(6))  be 
revised  to  indicate  that  15  davs  advance 
notice  must  be  given  in  cases  of 
suspension,  as  well  as  disqualification. 


No  comments  were  received  on  these 
proposed  provisions.  Therefore,  the 
Department  is  retaining  these 
requirements  as  proposed.  As  discussed 
in  the  proposed  rule  preamble.  State 
agencies  would  be  able  to  define  the 
"categories"  of  participants  to  be 
terminated  or  suspended  in  a  variety  of 
ways,  given  the  alternative  methods 
available  to  them  to  achieve  the 
necessary  reduction  in  costs  through 
mid-certification  disqualifications. 
Further,  as  discussed  in  Section  6.c.  of 
this  preamble.  §  246.7(h)(3)  of  the  final 
rule  requires  local  agencies  to  provide 
referrals  to  other  food  assistance 
programs  when  their  caseloads  are  full. 
State  agencies  may  wish  to  advise  their 
local  agencies  to  provide  similar 
referrals  to  WIC  participants  who  are 
disqualified  or  suspended  due  to  a 
funding  shortage. 

9.  Documentation  of  Nutrition 
Education  in  a  Master  File 
(§  246.11(e)(4)) 

Nutrition  education  has  always  been 
an  integral  component  of  the  WIC 
Program.  Any  nutrition  education 
provided  to  WIC  participants  has  always 
been  required  by  regulations  to  be 
documented  in  each  WIC  participant's 
casefile.  However,  many  nutrition 
education  activities,  especially  those 
directed  toward  children  or  involving 
considerable  dialogue  (such  as  fflod 
preparation  demonstrations),  lend 
themselves  to  group  activities.  In  such 
cases,  individual  casefile 
documentation  becomes  an 
administrative  hardship  for  the  local 
agency  staff.  Therefore,  section  213(a)(1) 
of  Public  Law  101-147  adds  a  new 
Section  17(e)(5)  to  the  CNA  of  1966 
which  alleviates  this  paperwork 
requirement  by  allowing  local  agencies 
to  "use  a  master  file  to  document  and 
monitor  the  provision  of  nutrition 
education  services  (other  than  the  initial 
provision  of  such  services)  to 
individuals  that  are  required,  under 
standards  prescribed  by  the  Secretary,  to 
be  included  by  the  agency  in  group 
nutrition  education  classes."  "The  law 
applies  the  master  file  documentation 
option  to  nutritional  education  contacts, 
after  the  first  such  contact  during  a 
certification  period,  which  are  provided, 
per  Departmental  mandate,  to  persons 
in  groups.  However,  because  of  the  wide 
variety  of  both  the  nutrition  education 
services  that  can  be  provided  to  WIC 
participants  and  the  techniques  and 
strategies  appropriate  for  providing 
these  various  services,  the  Department 
does  not  dictate  terms  and  conditions 
under  which  subsequent  nutrition 
education  contacts  could  be  provided  in 
a  group  setting. 
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The  Department  proposed  to  revise 
§246  11(e)(4)  to  comply  with  this 
legislative  requirement  by  permitting 
local  agencies  to  document  nutrition 
education  contacts,  except  for  initial 
contacts,  in  a  participant  master  file 
when  such  contacts  are  provided  in  a 
group  setting.  Further,  proposed 
§  246.1 1(e)(4)  provided  that  should  a 
participant  miss  (no-show  or  refusal)  a 
nutrition  education  appointment,  the 
local  agency  is  required,  for  purposes  of 
monitoring  and  further  education 
efforts,  to  document  this  fact  in  the 
participants  file,  or,  at  the  local 
agency's  discretion,  in  a  master  file,  in 
the  case  of  a  second  or  subsequent 
missed  contact  where  the  nutrition 
education  was  offered  in  a  group  setting. 

The  majority  of  comments  approved 
this  provision  as  proposed.  They 
indicated  that  this  provision  would  help 
to  reduce  and  eliminate  the  current 
paperwork  burden,  thus  allowing  more 
time  on  actual  nutrition  education. 
Therefore,  this  final  rule  retains  the 
provision,  as  proposed. 

With  regard  to  this  requirement.  State 
agencies  may  not  prohibit  a  local  agency 
from  exercising  the  option  to  document 
nutrition  education  in  a  master  file,  as 
permitted  in  these  final  regulations. 
First,  as  designated  by  Congress  in 
Public  Law  101-147,  this  is  a  paperwork 
reduction  burden  provision.  Secondly, 
the  legislative  language  specifically 
refers  to  "Each  local  agency  *    *   *" 
when  addressing  the  option  to  use  a 
master  file.  For  State  agencies  to 
prohibit  local  agencies  from  exercising 
this  option  would  be  in  direct  violation 
of  the  Congressional  intent  of  this 
provision. 

One  commenter  recommended  the 
Department  suggest  mechanisms  for 
effective  monitoring  of  the  provision 
when  implemented  by  local  agencies. 
The  Department  will  address  this  issue 
in  guidance  materials  which  will  be 
issued  to  assist  State  agencies  with  this 
task. 

10.  Alternatives  to  Participant  Pick-Up 
for  Issuance  of  VVIC  Food  Instruments 
(§§  246.7(fl(2)(iv),  246.7(h)(l)(ii)  and 
246.12(r)(8)) 

Section  213(a){2)(A)(ii)  of  Public  Law 
101-147  adds  a  new  section  17(fl(7)(B) 
to  the  CNA  of  1966  allowing  States  to 
provide  for  the  delivery  of  WIC  food 
instruments  "to  any  participant  who  is 
not  scheduled  for  nutrition  education 
counseling  or  a  recertification  interview 
through  means,  such  as  mailing,  that  do 
not  require  the  participant  to  travel  to 
the  local  agency  to  obtain  the  food 
instruments."  This  section  of  the  law 
also  requires  State  agencies  to  describe 
any  plans  for  issuance  of  vouchers  by 


mail  in  its  State  Plan.  Further,  the  law 
states  that  the  Department  may 
disapprove  a  State  plan  with  respect  to 
issuance  of  WIC  vouchers  by  mail  "in 
any  specified  jurisdiction  or  part  of  a 
jurisdiction  within  a  State  only  if  the 
Secretary  finds  that  such  issuance 
would  pose  a  significant  threat  to  the 
integrity  of  the  program  *   *   *". 

By  including  the  alternative  issuance 
provision  in  Public  Law  101-147, 
Congress  intended  to  broaden  the 
authority  of  State  agencies  to  deliver 
food  benefits  to  participants.  Problems 
of  convenience,  transportation,  and 
accessibility  to  the  local  agency  can  be 
addressed  by  use  of  alternative  means  of 
issuance  of  WIC  food  instruments.  In 
addition,  alternative  means  of  issuance 
of  WIC  food  instruments  can 
significantly  alleviate  clinic  congestion 
and  keep  participants  as  well  as 
applicants  from  having  to  wait  for  long 
periods  of  time  at  local  agencies.  Local 
agency  staffs  would  also  be  freed  by  use 
of  other  issuance  alternatives  to  spend 
more  time  on  certification  and  nutrition 
education  activities,  including  high-risk 
contacts. 

As  indicated  above,  however, 
Congress  did  impose  certain  restrictions 
on  the  issuance  of  food  instruments 
through  alternative  means.  First,  the 
method  may  not.  in  the  judgment  of  the 
Department,  pose  a  significant  threat  to 
the  integrity  of  the  program.  The 
concept  of  program  integrity 
encompasses  both  the  quality  and 
coordination  of  the  full  range  of 
program  services — supplemental  foods, 
nutrition  education,  and  health  care 
referrals — and  fiscal  accountability. 
Congress  specifically  stressed  the  former 
aspect  of  program  integrity  by 
stipulating  that  food  instruments  may 
not  be  mailed  to  participants  who  are 
scheduled  for  a  certification  interview 
or  for  a  nutrition  education  contact. 
Applicants  must  be  seen  when  they 
enter  the  program  in  order  to  provide 
referrals  and  to  ensure  integration  into 
the  health  care  system  with  which  WIC 
is  coordinated. 

Under  current  WIC  regulations 
(§  246.12(r)(8)(i)-(ii))  and  in  accordance 
with  guidelines  established  by  the  State 
agency,  local  agencies  have  had  the 
authority  to  mail  food  instruments  on  a 
case-by-case  basis  to  individual 
participants  in  specific  circumstances 
which  make  direct  pick-up  infeasible, 
e.g..  illness  or  imminent  childbirth. 
State  agencies  have  also  had  the 
authority  to  permit  the  mailing  of  food 
instruments  on  a  local  agency-wide 
basis  in  response  to  specific  temporary 
conditions,  e.g..  inclement  weather  or 
damage  to  a  bridge  that  is  a  critical 
transportation  link.  In  such 


circumstances,  certification 
appointments  and  nutrition  education 
have  been  rescheduled  and  food 
instruments  mailed. 

The  new  legislation  expands  the 
authority  of  States  to  mail  food 
instruments.  Therefore,  in  order  to 
comply  with  the  legislative  mandate, 
the  Department  proposed  to  revise 
§  246.12(r)(8)  to  expand  State  agency 
authority  to  implement  alternative 
issuance  systems  through  means  other 
than  direct  pick-up,  such  as  mailing 
food  instruments,  provided  that  direct 
pick-up  must  be  required  of  participants 
when  scheduled  for  nutrition  education 
or  for  an  appointment  to  determine 
whether  participants  are  eligible  for  a 
second  or  subsequent  certification 
period.  The  Department  further 
proposed  that  the  State  agency  may 
provide  the  issuance  of  food 
instruments  through  means,  such  as 
mailing,  to  specified  categories  of 
participants  in  specified  areas. 
However,  as  proposed  and  per  the 
mandate  of  Public  Law  101-147.  State 
agencies  would  be  required  by  the  new 
§  246.4(a)(21)  (discussed  in  Section  4.d. 
of  this  preamble)  to  describe  in  their 
State  plans  any  alternative  food 
instrument  distribution  policies  and 
sy.stems.  Further,  for  conformity,  the 
reference  to  §  246.12(r)(8)(i)  and  (ii)  in 
§  246.7(f)(2)(iv)  was  proposed  to  he 
changed  to  §246. 12(r)(8). 

Use  of  an  alternative  means  of 
issuance,  such  as  mailing  food 
instalments,  in  no  way  reduces  the 
State  and  local  agency's  responsibility 
to  ensure  accountability  for  issuance 
and  receipt  of  food  instruments,  as 
required  by  §246.12(1)  of  current 
regulations.  Therefore,  this  was  an  issue 
which  was  addressed  by  the  Department 
in  the  preamble  to  its  proposed 
rulemaking.  The  Department  indicated 
that  State  agencies  which  opted  to 
distribute  food  instruments  by  mail 
would  be  expected  to  ensure  that  the 
food  instruments  do.  in  fact,  reach  the 
intended  persons.  In  order  to  monitor 
non-participation,  the  State  agency 
instead  would  need  to  trace  food 
instruments  not  redeemed  back  to 
participant  files.  Therefore,  the 
Department  proposed  to  revise 
§  246.7(h)(l)(ii)  to  specify  that  non- 
redemption  of  food  instruments  for  a 
number  of  consecutive  months  would 
be  a  basis  for  disqualification. 

Mailing  by  certified  mail,  return 
receipt  requested,  was  a  method 
identified  in  the  preamble  to  the 
proposed  rule  that  should  be  considered 
by  State  agencies  to  ensure 
accountability  for  issuance  and  receipt 
of  food  instruments  by  participants, 
Commenters  were  asked,  in  response  to 
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the  proposed  rule,  to  suggest  other 
means  of  ensuring  accountability  in 
alternate  issuance  systems  which  could 
be  shared  as  guidance  to  State  and  local 
agencies  in  the  preamble  to  the  final 
rule. 

The  majority  of  commenters 
overwhelmingly  opposed  the  proposed 
provision  in  §  246.7(h)(lKii)  whereby 
participants  could  be  disqualified  for 
failure  to  redeem  food  instruments  for  a 
number  of  consecutive  months  if  such 
instruments  were  provided  by  the  State 
agency  by  means  other  than  direct  pick- 
up. Commenters  viewed  this 
requirement  as  creating  an  undue 
administrative  burden  on  State  and 
local  agencies  to  track  unredeemed  food 
instruments  in  such  cases.  In  addition, 
commenters  indicated  that  such  a 
requirement  was  not  feasible  given  the 
timeframe  which  exists  before  data  are 
available  to  State  agencies  on  non- 
redemption.  Commenters  also  indicated 
that  the  provision,  as  proposed,  created 
a  different  requirement  for  VVIC  food 
instruments  mailed  versus  those 
instruments  picked  up  at  the  clinic. 
Several  commenters  noted  that  if  a  State 
agency  can  ensure  delivery,  there  is  no 
need  to  require  the  tracking  of 
redemption  data  for  such  participants. 

With  regard  to  the  proposed  revision 
to  §  246.12(r)(8).  which  provides  State 
agencies  with  the  option  to  implement 
alternative  means  of  delivery  of  WIC 
food  instruments  other  than  by  means  of 
direct  pick-up.  the  majority  of 
commenters  approved  the  provision  but 
offered  comments  regarding  their 
experiences  with  mailing  of  food 
instruments  or  recommendations  on  the 
method  which  should  be  u.sed  to  mail 
the  food  instruments  to  participants. 
Those  supporting  the  provision 
indicated  that  implementation  of  this 
option  would  reduce  transportation  and 
accessibility  barriers  to  WIC  services. 

Of  those  approving  the  provision  but 
suggesting  modifications,  one 
commenter  recommended  that  State 
agencies  be  given  discretion  in 
procedural  implementation,  and  another 
commenter  recommended  the 
Department  delete  the  reference  to 
mailing  food  instruments  to  "specified 
categories  of  participants  in  specified 
areas"  because  this  created  limitations 
on  a  State  agency's  implementation  of 
the  provision.  One  commenter  viewed 
the  proposed  preamble  discussion  as 
contradictory  and  recommended  the 
Department  clarify  the  relationship 
between  this  new  provision  and  policy 
which  has  been  in  existence  regarding 
the  circumstances  in  which  food 
in.struments  may  be  mailed. 

The  majority  of  commenters 
responded  to  the  request  in  the 


preamble  to  the  proposed  .'^aie  for 
suggestions  of  methods  State  agencies 
may  want  to  consider  in  the  mailing  of 
food  instruments  to  ensure 
accountability  and  receipt  of  the  food 
instruments  by  participants.  Several 
commenters  recommended  that  food 
instruments  should  not  be  sent  certified 
mail  due  to  the  expense. 

They  recommended  that  food 
instruments  mailed  should  be  sent  first 
class,  but  that  the  following  phrase 
should  be  added  on  the  envelope:  "Do 
Not  Forward,  Return  to  Sender"  or  "Do 
Not  Forward,  Address  Correction 
Requested."  One  commenter 
recommended  that  for  security  purposes 
the  name  of  the  clinic  should  be  deleted 
from  the  return  address.  The 
Department  will  provide  State  agencies 
with  additional  guidance  in  this  area, 
using  experience  gained  and  effective 
techniques  utilized  by  WIC  State 
agencies  which  currently  mail  WIC  food 
instruments  in  limited  circumstances 
and  the  experience  and  knowledge 
gained  by  States  in  mailing  food  stamps 
in  the  Food  Stamp  Program. 

Based  primarily  on  comments 
received  on  §  246.12(r)(8)  of  the 
proposed  rulemaking,  the  Department 
has  made  the  following  changes  in  this 
final  rule.  First,  based  on  comm.ents 
received  on  the  Department's  proposed 
revision  to  §  246.7(h)(l)(ii)  regarding 
mid-certification  disqualification  for 
failure  of  participants  to  redeem  mailed 
food  instruments  for  a  specified  number 
of  consecutive  months,  the  Department 
has  modified  this  requirement  in  this 
final  rule.  The  intent  of  the  proposed 
revision  was  to  establish  a  mid- 
certification  disqualification  policy  for 
participants  mailed  food  instruments 
which  would  be  comparable  to 
disqualification  due  to  failure  on  the 
part  of  participants  to  pick  up  their  WIC 
food  instruments.  Therefore,  in  this 
final  nile,  §  246.7(h)(l)(ii)  has  been 
revised  to  state  that  a  participant  may  be 
disqualified  mid-certification  for  failure 
to  obtain  food  instruments  or 
supplemental  foods  for  a  number  of 
consecutive  months,  as  specified  by  the 
State  agency,  evidenced  by  indicators 
such  as  failure  to  pick  up  supplemental 
foods  or  food  instruments,  nonreceipt  of 
food  instruments  as  evidence  by  return 
of  mailed  instruments,  or  failure  to  have 
an  electronic  benefit  transfer  (EBT)  card 
revalidated  to  authorize  the  purchase  of 
supplemental  foods.  As  set  forth  in  this 
final  rule,  this  requirement  ensures 
similar  treatment  of  all  participants, 
regardless  of  the  method  in  which  they 
may  receive  or  obtain  authorization  to 
purchase  supplemental  foods,  including 
the  mailing  of  food  instruments  or  use 


of  an  EBT  system  as  alternative  issuance 
systems. 

Second,  for  clarification  purposes, 
paragraph  (r)(8)  has  been  revised  to 
include  reference  to  an  EBT  system  as 
an  example  of  an  ahemative  WIC  food 
instrument  issuance  system,  An  EBT 
system  has  been  pilot-tested  by  one  WIC 
State  agency,  who  is  currently  in  the 
process  of  developing  an  expanded 
demonstration  project.  Other  State 
agencies  have  also  shown  an  interest  in 
this  type  of  issuance  system. 

Third,  as  requested  by  commenters,  a 
reference  in  the  proposed  rule  to  what 
appeared  to  be  limitations  on  the 
mailing  of  food  instruments  to  only 
"specified  categories  of  participants  in 
specified  areas"  has  been  deleted  in  this 
final  rule.  Therefore,  this  paragraph 
allows  State  agencies  the  option  to 
provide  for  the  issuance  of  food 
instruments  through  an  ahemative 
means,  such  as  EBT  or  mailing  to  any 
participant,  except  when  participants 
are  scheduled  for  nutrition  education  or 
for  an  appointment  to  determine 
whether  {>articipants  are  eligible  for  a 
second  or  subsequent  certification 
period,  unless  FNS  determines  that  such 
action  would  jeopardize  the  integrity  of 
program  ser\'ices  or  program 
accountability. 

Fourth,  §  246.12(r)(8)  has  been  revised 
to  specify  that  if  a  State  agency  opts  to 
mail  WIC  food  instruments,  it  must 
provide  justification,  as  part  of  the 
description  of  its  alternative  issuance 
system  in  its  State  plan,  as  required  in 
§  246.4(a)(21)  of  this  final  rule,  for 
maihng  WIC  food  instruments  to  areas 
where  food  stamps  are  not  mailed.  In 
as.sessing  the  impact  on  program 
integrity  and  accountability,  WIC  State 
agencies  and  FNS  will  review  Food 
Stamp  Program  experience  in  mailing 
food  stamps.  Some  States  do  not  mail 
food  stamps  either  statewide  or  to 
certain  areas  due  to  the  probability  of  or 
experienced  high  mail  issuance  losses. 
As  of  Fiscal  Year  1992,  approximately 
11  States  have  chosen  not  to  implement 
a  mail  issuance  system  for  food  stamps. 
Some  States,  however,  that  have 
implemented  mail  issuance  systems 
may  only  mail  food  stamps  to  certain 
areas  of  the  State.  A  decision  by  a  State 
not  to  mail  food  stamps  could  be  based 
on,  for  example,  the  probability  of  or 
experienced  high  mail  issuance  losses, 
the  use  of  an  EBT  system  in  some  areas, 
or  other  reasons  which  may  be 
unrelated  to  mail  issuance  losses. 

WIC  State  agencies  and  FNS  must 
review  such  decisions  on  the  part  of 
States  in  determining  if  it  is  appropriate 
to  mail  VVIC  food  instruments  to  such 
areas.  Close  coordination  on  this  issue 
with  State  Food  Stamp  Program  staff 
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will  be  necessary.  For  example.  WIC 
State  agencies  will  need  to  determine 
whether  a  State  has  chosen  not  to  mail 
food  stamps  or  to  mail  only  to  certain 
areas,  the  reason(s)  why  such 
decision(s)  were  made,  and  if  food 
stamps  are  being  mailed,  the  dollar 
value  of  current  mail  issuance  losses  in 
the  State's  Food  Stamp  Program.  In 
approving  a  WIC  State  agency's  plan  to 
mail  to  areas  where  food  stamps  are  not 
mailed.  FNS  will  not  approve  a  plan  in 
which  all  WIC  participants  would  be 
mailed  food  instruments  in  an  area 
where  food  stamps  are  not  mailed  due 
to  the  probability  of  or  experienced  high 
mail  issuance  losses.  However.  FNS 
may  approve,  for  example,  a  State 
agency's  plan  to  mail  WIC  food 
instruments  in  an  area  where  food 
stamps  are  not  mailed  due  to  reasons 
unrelated  to  mail  issuance  losses. 

Fifth,  in  this  final  rule,  paragraph 
(r)(8)  further  provides  that  State 
agencies  which  opt  to  mail  food 
instruments  must  establish  and 
implement  a  system  which  ensures  the 
return  of  food  instruments  to  the  State 
or  local  agency  if  the  participant  no 
longer  resides  or  receives  mail  at  the 
address  to  which  the  food  instruments 
were  mailed.  Inclusion  of  this 
requirement  is  intended  to  reflect  a 
balance  between  responding  to 
commenters'  concerns  that  the 
Department  permit  greater  flexibility  in 
the  procedural  implementation  of  this  ■ 
requirement  and  the  Department's 
concern,  that  such  procedures  ensure 
program  accountability  for  the  issuance 
and  receipt  of  mailed  food  instruments. 
While  some  commenters  viewed  the 
tracking  of  unredeemed  mailed  food 
instruments  as  an  administrative 
burden,  good  program  management 
dictates  a  reconciliation  of  food 
instruments,  as  required  in 
§  246.12(n)(l),  which  includes 
reconciling  food  instruments  issued  to 
food  instruments  redeemed, 
unredeemed.  lost,  stolen  and  voided. 

Currently,  while  alternative  means  of 
issuance  present  certain  advantages  of 
convenience  for  participants  and  local 
agencies,  these  same  advantages  can  be 
achieved  through  modifications  of  the 
participant  pick-up  system.  Section 
246.12(r)(7)  of  current  regulations 
permits  State  agencies  to  give  the 
participant  up  to  a  3-month  supply  of 
food  instruments  at  one  time.  Thus 
through  this  multiple-issuance  strategy. 
States  can  reduce  to  two  the  number  of 
times  the  participant  must  visit  the  WIC 
local  agency  during  the  standard  6- 
month  certification  period.  The  new- 
statutory  provision  regarding  alternative 
means  of  issuance  would  not  change  the 


number  of  personal  appearances 
required  per  certification  period. 

In  any  event,  the  Department  would 
not  recommend  that  State  agencies 
reduce  the  participant's  frequency  of 
visits  to  the  local  agency  merely  for 
reasons  of  local  agency  convenience, 
independent  of  consideration  for  the 
quality  of  service  to  participants. 

In  addition,  a  commenter  requested 
clarification  on  the  relationship  of  this 
new  legislative  provision  to  what  has 
been  permitted  by  the  Department  in  the 
past  in  terms  of  mailing  food 
instruments.  In  the  past,  mailing  of  food 
instruments  was  permitted  only  to  meet 
specific  needs  on  a  case-by-case  basis. 
The  new  provision  would  permit  a  State 
agency  to  continue  their  current  policy 
of  mailing  food  instruments  on  a  case- 
by-case  basis  or  expand  its  use  of 
mailing  food  instruments.  For  example. 
a  State  agency  could  continue  to  permit 
a  nutrition  education  or  a  certification 
appointment  to  be  rescheduled  if 
extenuating  circumstances  exist,  e.g.. 
illness,  inclement  weather,  and 
authorize  the  mailing  of  that  month's 
food  instruments.  A  participant  who 
may  have  been  scheduled  for  a 
certification  visit  could  be  mailed  food 
instruments  due  to  inclement  weather 
as  long  as  the  mailed  food  instruments 
represent  no  more  than  a  one-month 
extension  to  the  participant's 
certification  period,  as  permitted  by  the 
current  §  246.7(0(3)  which  is  newly 
designated  as  §  246.7(g)(3)  in  this  final 
rule.  The  certification  appointment  (or 
nutrition  education  session)  must  be 
scheduled  during  the  next  issuance 
cycle  and  the  participant  must  be 
required  to  pick  up  WIC  food 
instruments  at  the  time  of  her 
rescheduled  visit. 

State  agencies  which  decide  to  mail 
food  instruments  may  want  to  consider 
which  groups  of  participants  (based 
either  categories  or  on  location)  are  most 
in  need  of  this  service  and  least  in  need 
of  regular  direct  contact  with  WIC  staff. 
For  example,  mailing  might  be 
appropriate  for  lower  risk  participants 
in  a  sparsely  populated  rural  area  where 
they  must  travel  great  distances  to  reach 
their  WIC  clinic,  and  for  working 
families.  Mailing  might  be  less 
appropriate  for  pregnant  women,  for 
whom  regular  interface  with  clinic 
staff — and  the  health  care  system  which 
may  be  on  WIC  clinic  premises — can 
contribute  significantly  to  positive 
pregnancy  outcomes.  In  the  final 
analysis.  State  agencies  must  weigh  the 
benefits  of  participant  convenience  and 
reduced  administrative  burden  against 
the  benefit  of  frequent  contact  with 
participants  and  the  goal  of  balanced, 
coordinated  delivery  of  services,  which 


is  facilitated  through  such  contact. 
Furthermore,  the  State  agency  will  need 
to  assess  which  local  agency  service 
area(s)  are  more  appropriate  locations 
for  mailing  of  food  instruments.  It  is  not 
likely  to  be  appropriate,  given  numerous 
factors  which  must  be  considered, 
including  program  integrity  and 
accountability,  for  a  State  agency  to 
establish  a  policy  of  mailing  food 
instruments  to  all  participants 
statewide. 

The  Department  will  carefully 
scrutinize  plans  for  alternative  issuance 
of  food  instruments  through  the  State 
plan  review  process  and  monitor  the 
effects  of  implementation  during 
management  evaluations  in  order  to 
ensure  that  alternative  issuance  systems 
do  not  jeopardize  the  quality  of  program 
services  or  fiscal  accountability. 

As  discussed  in  Section  4.d.  of  this 
preamble.  State  agencies  opting  to 
implement  an  alternative  WIC  food 
instrument  issuance  system  must 
describe  this  system  in  its  State  plan,  as 
required  by  Public  Law  101-147  and 
addressed 'in  §§  246.4(a)(21)  and 
246.12(r)(8)  of  this  final  rule. 

11.  Nutrition  Services  and  Breastfeeding 
Promotion  (§§  246.14(c)(1)  and 
246.16(b)(2)) 

This  final  rule  revises  Program 
regulations  to  incorporate  certain  non- 
discretionary  funding  requirements  of 
Public  Law  101-147,  which  are 
described  below.  Although  not 
previously  proposed,  this  final  rule 
incorporates  these  non-discretionary 
changes  in  §§  246.14(c)(1)  and 
246.16(b)(2). 

Prior  to  the  enactment  of  Public  Law 
101-147,  section  17(h)(1)  oftheCNA  of 
1966  required  that  not  less  than  one- 
sixth  of  the  funds  expended  by  each 
State  agency  for  NSA  costs  be  used  for 
nutrition  education  activities,  but  there 
was  no  requirement  that  any  portion  of 
this  amount  be  used  specifically  for 
promotion  and  support  of  breastfeeding 
among  WIC  mothers.  Section  123(a)(6) 
of  Public  Law  101-147  recognizes  the 
importance  of  breastfeeding  by  creating 
a  new  section  17(h)(3)(A)(i)(II)  of  the 
CNAof  1966. 

This  new  section  earmarks  $8  million 
in  State  agency  NSA  grants  for  the 
promotion  and  support  of  breastfeeding 
among  WIC  mothers.  The  mandated 
utilization  of  this  $8  million,  and  its 
relationship  to  the  existing  one-sixth 
NS.\  requirement  are  described  below. 

The  earmarked  $8  million  is  the 
amount  of  NSA  funds  that,  at  a 
minimum,  must  be  expended  lo  support 
and  promote  breastfeeding.  These  funds 
are  intended  to  be  used  to  promote 
increases  in  the  number  of  breastfeeding 
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mothers  and  the  length  of  time  that 
these  mothers  breastfeed.  As  noted 
above  in  this  preamble  in  section  2.f., 
breastfeeding  aids  are  allowable 
administrative  expenses,  as  set  forth  in 
§246.14(c)(10)ofthis  final  rule.  In 
addition,  this  final  rule  revises 
§  246.14(c)(1)  to  specify  that  in  addition 
to  the  cost  of  nutrition  education,  the 
cost  of  breastfeeding  promotion  and 
support  activities  which  meet  the 
requirements  of  §  246.1 1  are  allowable 
nutrition  services  and  administration 
costs. 

In  addition,  this  final  rule  revises 
§  246.14(c)(1)  to  specify  that  each  State 
agency's  target  share  of  the  S8  million 
expenditure  requirement  will  be 
determined  by  the  State  agency's 
average  monthly  number  of  pregnant 
and  breastfeeding  WIC  participants  as  a 
percentage  of  the  average  monthly 
number  of  pregnant  and  breastfeeding 
participants  in  the  WIC  Program  in  all 
State  agencies.  These  targets  will  be 
announced  at  the  same  time  that  final 
grants  for  the  fiscal  year  are  announced. 
As  discussed  further  in  section  16  of 
this  preamble,  in  this  final  rule. 
§  246.16(b)(2)  has  been  revised  to 
indicate  that  the  grant  levels  will  be 
issued  in  a  timely  manner. 

Asset  forth  in"§24R.14(c)(l)  of  this 
final  rule,  tlie  S8  million  expenditure 
target  for  breastfeeding  promotion  and 
support  provided  by  section  123(a)(6)  of 
Public  Law  101-147  is  an  augmentation 
of  the  amount  of  funds  State  agencies 
must  spend  on  nutrition  education  and 
related  activities  as  specified  in  newly- 
amended  section  17(h)(3)(A)(i)  of  the 
CNA  of  1966.  The  total  spending 
requirement  for  nutrition  education, 
including  breastfeeding  promotion  and 
support,  is  one-sixth  of  the  amount  of 
NSA  funds  allocated  to  the  State  agency 
for  nutrition  education  in  general,  plus 
the  State  agency's  proportionate  share  of 
the  $8  million  targeted  specifically  for 
breastfeeding  promotion  support.  Of 
this  aggregate  amount,  the  targeted 
amount  is  the  minimum  which  must  be 
spent  on  breastfeeding  promotion  and 
support.  However,  total  spending  on 
breastfeeding  promotion  and  support 
may  exceed  this  minimum,  since  funds 
from  the  one-sixth  allocation  may  be 
used  for  additional  breastfeeding 
promotion  and  support,  or  for  other 
nutrition  education  purposes. 

The  following  is  a  simplified  example 
of  how  NSA  funds,  the  one-sixth 
spending  requirement  for  nutrition 
education  and  related  services  and 
targeted  amounts  for  breastfeeding 
promotion  and  support  are  calculated 
for  a  particular  Stale; 

Total  NSA  Expenditurps  S600 


Proportionate  Share  of  S8  Million 
(targeted  for  breastfeeding  pro- 
motion and  support  only)  10 

Vh  Nutrition  Education  Requirement 
(may  include  additional 
breastfeeding  promotion  and  sup- 
port)           100 

Aggregate  sum  of  Vb  and  Propor- 
tionate Share  (total  expenditure 
requirement  for  nutrition  edu- 
cation and  breastfeeding  pro- 
motion and  support) ilO 

Total  remaining  funds  for  other 

NSA  490 

As  allowed  by  section  123(aM6)  of 
Public  Law  101-147  and  as  set  forth  in 
§  246.14(c)(1)  of  this  final  rule.  State 
agencies  are  permitted,  subject  to 
approval  by  the  Department,  to  spend 
less  than  their  identified  breastfeeding 
support  and  promotion  target  amount  if: 
(a)  The  State  agency  so  requests,  and  (b) 
the  request  is  accompanied  by 
documentation  that  other  resources  will 
be  used  to  conduct  nutrition  education 
activities  at  a  level  commensurate  with 
the  level  at  which  such  activities  would 
be  conducted  if  the  target  share  amount 
were  expended.  State  agencies  may  also 
request  permission  to  spend  less  than 
the  amount  earmarked  for  nutrition 
education  if  they  can,  similarly, 
document  that  other  resources  are  being 
used  to  meet  the  requirement.  These 
other  resources  include  in-kind  services 
provided  by  volunteer  private 
organizations  and  professionals,  or  other 
State  and  local  personnel.  Section 
246.14(c)(1)  has  also  been  modified  to 
clarify  that  State  agencies  should  submit 
documentation  of  other  resources  to  be 
used  in  lieu  of  NSA  funds  to  the 
appropriate  WIC  regional  office  for 
advance  approval.  If  a  State  agency  does 
not  have  such  documentation  approved, 
and  its  nutrition  education  and 
breastfeeding  promotion  and  support 
expenditures  are  less  than  the  required 
amount  of  expenditures,  the  Department 
will  issue  a  claim  for  the  difference. 

12.  Funding  Authorizations — 
§§  246.16(a)(1)  and  246.16(a)(6) 

Section  123(a)(5)  of  Public  Law  101- 
147  amends  section  17(g)(1)  of  the  CNA 
of  1966  to  change  the  funding 
authorization  for  the  WIC  Program  to 
include  a  specific  provision  that  allows 
appropriations  1  year  in  advance  of  the 
beginning  of  the  fiscal  year  in  which  the 
funds  become  available  for 
disbursement  to  the  States.  If 
appropriations  are  enacted  for  a  year  in 
advance,  this  would  enable  State 
agencies  to  know  total  grant  funds  for 
the  current  fiscal  year  and  the  next 
fiscal  year.  This  provision  previously 
existed  for  the  WIC  Program  and 


appeared  in  section  3  of  the  National 
School  Lunch  Act.  It  has  now  been . 
specifically  referenced  in  the  WIC 
authorizing  legislation.  Therefore,  this 
final  rule  revises  §  246.16(a)  to  add  a 
new  paragraph  (a)(1)  to  incorporate  this 
provision. 

Section  123(a)(5)(D)  of  Public  Law 
101-147  amends  section  17(g)(5)  (as 
redesignated  by  section  123(a)(5)(B))  of 
the  CNA  of  1966  to  expand  funding  for 
studies  and  demonstration  projects.  It 
permits  the  Secretary  to  use  one-half  of 
1  percent  (not  to  exceed  $5  million)  for 
evaluation  and  demonstration  purposes, 
which  is  an  increase  from  the  previous 
statutory  limit  of  $3  million.  Section 
246.16(b)(1)  of  the  current  regulations 
has  been  redesignated  as  §  246.16(a)(6) 
in  this  final  rule  and  revised  to  address 
the  Secretary's  authority  to  increase  the 
amount  of  fijnds  used  for  studies  and 
demonstration  projects. 

13.  Nutrition  Services  and 
Administration  (NSA)  Funding — 
§  246.16(c)(2) 

Administrative  costs  associated  with 
the  WIC  Program  were  formerly  referred 
to  as  administrative  and  program 
services  costs.  Public  Law  101-147  has 
changed  the  name  of  these  costs  to 
"nutrition  services  and  administration 
(NSA)  costs  ".  Therefore,  the  definition 
x)f  "Administrative  and  program 
services  costs"  in  §  246.2  has  been 
removed  and  replaced  with  a  definition 
of  "Nutrition  services  and 
administration  costs."  In  addition,  ail 
other  references  within  part  246  to 
"administrative  and  program  services" 
costs  or  funds  have  been  revised 

accordingly- 

During  the  past  few  years,  WIC 
Program  participation  has  increased 
substantially  in  States  that  have 
implemented  measures  to  lower  WIC 
food  costs.  This  increase  in 
participation,  as  well  as  additional 
Program  requirements  in  areas  such  as 
drug  abuse  education  and  referral, 
prevention  and  detection  of  vendor 
abuse,  improved  management 
information  systems  at  the  State  and 
local  level,  improved  program  access  for 
niral  areas  and  the  working  poor, 
improved  nutrition  services  and  more 
effective  Program  coordination,  had 
been  increasingly  difficult  to 
accomplish  within  existing  limits  on 
funds  set  for  NSA.  Previously,  section 
17(h)(1)  of  the  CNA  of  1966  mandated 
that  20  percent  of  the  funds 
appropriated  for  the  WIC  Program  (less 
funds  used  for  evaluation  and 
demonstrations)  be  made  available  for 
State  agency  and  local  agency  costs  for 
NSA.  There  has  been  extensive 
discussion  and  researt:h  to  determine 
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v\  hflher  the  20  perL-enl  funding 
linii'ation  for  NSA  was  an  appropriate 
level  to  permit  State  and  local  programs 
to  of^>erate  the  WIC  Program.  As 
mandated  in  ."Section  8(c)  of  the 
romiiiodity  Distribution  Reform  Ad 
and  WIC  Amendments  of  1987  (P\ib.  L. 
ino-237).  the  Df  parlment  submitted  to 
Coni^ress  in  .March  1^84.  a  report 
entitled  Study  of  Funding  for  Nutrition 
Ser\  ices  and  Program  Administration  in 
tiie  WIC  Program.  The  rt^port  concluded 
that  the  WIC  Program  faced  a  serious 
erosion  of  per  participant  administrative 
res^mrces  due  to  significant 
panif  ;pation  increa.ses.  ,\mong  the 
solutions  proposed  was  the 
establishment  of  a  ba.se-level  NSA  grant 
per  participant  with  an  appropriate 
infiation  index.  Public  Law  101-147 
amends  section  ir(h)(l)  of  the  CNA  of 
1966  to  eliminate  the  20  percent 
limitation  for  NSA  funding  and.  in  lieu 
thereof,  adopts  a  national  guaranteed 
average  administrative  grant  per  person 
to  be  used  in  determining  the  amount  of 
total  funds  available  for  NSA.  As 
described  below  in  a  simplified 
example,  NSA  funds  will  now  be 
apportioned  on  a  per-participant  basis. 

The  amount  available  for  NSA  will  be 
determined  by  the  Department  based  on 
the  ratio  of  the  national  guaranteed 
average  administrative  grant  per  person 
to  the  total  projected  cost  per  person. 
This  ratio  is  derived  as  follows.  Once 
the  national  guaranteed  average 
administrative  grant  per  person  is 
calculated,  the  projected  per  participant 
food  cost  is  determined  based  on  State 
agency  reported  food  expenditure  and 
participation  data.  The  national 
guaranteed  average  administrative  grant 
per  person  is  then  added  to  the 
projected  food  cost  per  participant  to 
estimate  the  total  projected  cost  per 
person.  The  ratio  of  the  NSA  cost  per 
participant  to  the  total  cost  per 
participant  can  then  be  derived.  This 
ratio  determines  the  amount  available 
for  NSA.  In  the  following  simplified 
example.  25  percent  of  the 
appropriation  would  go  to  NS.A  since 
the  guaranteed  average  administrative 
grant  per  person  represents  25  percent 
of  the  total  projected  cost  per  person. 

Projected  Food  Cost/Person  ....         $10-75% 
(juaranteed  Admin./Person  ....         SIO-25% 


Total   Projected  Cost/Per- 
son   


S4  0-100% 


Section  123(a)(fi)  of  Public  Law  101- 
147  also  amends  section  17(h)(l){B)(ii) 
of  the  CNA  of  1966  to  change  the 
me'hod  for  determining  the  inflation 
adiustment  for  NSA  funding. 
Previously,  the  same  inflation 
adjuslineiits  were  applied  to  both  food 


benefit  funds  and  NSA  funds.  Many 
State  agencies  argued  that  inflationary 
increa.ses  in  food  costs  did  not  track 
with  inflationary  increases  in  salary  and 
wage  costs.  In  the  Study  of  Funding  for 
Nutrition  Services  and  Program 
Administration  in  the  WIC  Program,  it 
was  shown  that  from  Fiscal  Year  1981 
through  Fiscal  Year  1987  the  average 
administrative  expenditure  per  person 
had  risen  by  an  average  of  2.3  percent 
per  year.  This  rate  of  increase  has  been 
much  lower  than  the  7  percent  rate  of 
inflation  for  salaries  during  the  same 
time  period.  Salaries  constitute  one  of 
the  largest  NSA  costs.  Approximately  70 
percent  of  all  NSA  expenditures  are  for 
salaries  and  related  benefits.  As  State 
agencies  can  only  expend  the  Federal 
WIC  funds  granted  to  them,  their 
expenditures  could  not  keep  pace  with 
inflation.  In  recognition  of  these  NSA 
expenditure  trends.  Congress 
determ.ined  that  separate  inflation 
indices  were  needed  for  f(X)d  and  NSA 
funding,  which  are  incorporated  into 
revised  §  246.16(c)(2). 

a.  National  NSA  Funding.  Section 
123(a)(6)  of  Public  Law  101-147  amends 
section  17(h)(1)  of  the  CNA  of  1966  to 
guarantee  funds  sufficient  to  provide  a 
national  average  per  participant  grant 
for  NSA.  .^s  stipulated  in  such 
amendments,  §  246.16(c)(2)  of  this  final 
rule  specifies  that  the  national  average 
per  participant  grant  shall  be  equal  to 
the  national  average  per  participant 
grant  for  Fiscal  Year  1987,  adjusted  to 
reflect  annual  inflation  increa.ses.  The 
Fiscal  Year  1987  figure  is  $8.24.  Section 
17(h)(l)(B)(ii)  provides  that  the 
adjustm.ent  for  inflation  for  a  current 
fiscal  year  will  be  mode  by  revising  the 
national  average  per  participant  grant 
for  NSA  for  Fiscal  Year  1987  to  reflect 
the  percentage  change  from  the  base 
year  level  in  the  index  for  State  and 
local  government  purchases.  This  index 
is  calculated  using  the  implicit  price 
deflator,  and  is  published  by  the  Bureau 
of  Economic  Analysis  of  the  Department 
of  Commerce.  It  measures  the  price 
increase  of  State  and  local  government 
purchases  including  compensation  for 
employees  and  purchases  of  structures, 
durable  goods  (such  as  equipment), 
nondurable  goods  (such  as  food,  paper 
goods,  and  clothing),  and  services. 

The  base  year  for  the  index,  as 
established  in  section  17(h)(l)(B)(ii)(I).  Is 
the  12-month  period  ending  June  30, 
1986.  It  has  a  value  of  100.  The  inflation 
adjustment  shall  reflect  the  percentage 
change  between  this  base  year  value  and 
the  most  recent  estimate  that  is  available 
as  of  the  start  of  a  current  fiscal  year  of 
the  value  of  such  index  for  the  12- 
month  period  ending  June  30  of  the 
previous  fiscal  year.  The  difference 


between  the  most  recent  estimate  and 
the  base  index  of  100  is  multiplied  by 
$8.24  to  establish  a  current  year's 
national  average  per  participant  grant. 
In  any  fiscal  year,  any  remaining  funds 
after  funds  for  NS.\  have  been  identified 
will  be  made  available  for  food  benefits. 
These  requirements  are  also 
incorporated  into  revised  §  246.16(c)(2). 

b.  AUocations  to  state  agencies. 
Section  123(a)(6)  of  Public  Law  101-147 
amends  section  17(h)(2)(A)  of  the  CNA 
of  1966  to  require  that  the  formula  for 
allocating  NS.^  funding  must  be 
designed  to  take  into  account  the 
varying  needs  of  each  State, 
participation  levels  in  each  State,  a 
minim.um  grant  amount,  and  other 
factors  which  promote  proper,  efficient 
and  effective  program  administration. 
Section  123(a)(6)  of  Public  Law  101-147 
also  amends  section  17(h)(2)fA)  of  the 
CNA  of  1966  to  require  that  the  finding 
formula  must  provide  each  State  Jtaency 
with  an  estimate  of  participatioii  and  a 
per  participant  grant  for  NSA.  The  NSA 
funding  formula  outlined  m 
§  246.16(c)(2)  of  the  WIC  Program 
regulations  as  revised  by  this  final  rule 
reflects  these  requirements.  The 
Department  is  currently  evaluating  the 
funding  formula  contained  in  §  246.16 
to  ensure  that  the  formula  promotes 
proper,  efficient  and  effet.live  program 
administration,  and  may  undertake  a 
future  rulemaking  if  modifications  are 
necessary. 

Public  Law  101-147  also  amends 
section  17(h)(2j(B)(i)  to  specify  that  the 
total  NSA  grant  level  is  the  operational 
level  for  NSA  costs  that  a  State  agency 
is  authorized  to  spend  for  any  given 
fiscal  year.  Section  246.16(c)(2)(iv)  has 
been  added  to  this  final  rule  to  reflect 
this,  as  described  below. 

14.  Nutrition  Services  and 
Administration  Performance  Standard — 
§§  246.16(c)(2)(ii)  and  246.16(e) 

A  new  provision  mandated  by  section 
123(a)(6)  of  Public  Law  101-147,  which 
amends  section  17(h)(2)(B)(ii)  of  the 
CNA  of  1966.  provides  that  the 
Secretary  may  reduce  a  State  agency's 
NSA  operational  level  if  its  per 
participant  expenditure  for  NS.\  is  more 
than  15  percent  higher  than  its  per 
participant  NSA  grant,  without  good 
cause.  This  will  only  occur  in  those 
State  agencies  that  fail  to  reach  the 
Federally-projected  participation  level. 
Guidelines  for  determining  the 
Federally-projected  participation  level 
are  set  forth  in  §  246.16(c)(3)(ii)(B)  of  the 
current  regulations  and  redesignated  as 
§  24fi.l6(c)(2)(ii)(B)  by  this  final  rule. 

In  order  to  carry  out  revised  section 
17(h)(2)(B)(ii).§246.16(e)(2)(ii)  is 
revised  to  provide  that  if  a  State 
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agency's  per  participant  expenditure 
exceeds  its  per  participant  grant  by 
more  than  15  percent,  the  Secretary 
shall  reduce  the  State  agency's  NSA 
operational  level  in  the  subsequent 
fiscal  year.  In  accordance  with  section 
17(h)(2)(B)(ii)  however,  a  State  agency 
may  avoid  a  reduction  to  its  NSA 
operational  level  in  the  subsequent 
fiscal  vear  by  showing  good  cause. 
Section  246.'l6(c)(2)(ii)  is  revised  by  this 
final  rule  to  permit  a  State  agency  to 
submit  in  writing  a  '.'good  cause" 
justification  for  exceeding  the  15 
percent  limit.  Circumstances  that  may 
meet  the  "good  cause"  criterion  include, 
but  are  not  limited  to,  dramatic  and 
unforeseen  increases  in  food  costs 
which  result  in  an  inability  to  reach 
Federally-projected  participation  levels. 

Section  24B.16(e)(2)(ii)  further 
requires  jiustification  for  exceeding  the 
15  percent  limit  to  be  submitted  to  the 
Department  at  the  time  the  State  agency 
submits  its  claseout  report  for  the 
applicable  fiscal  year. 

It  should  be  noted  that  .section 
123(a)(6)  of  Public  Law  101-147  amends 
section  17(h)(2)(B)  of  the  CNA  of  1966 
to  require  that  each  State  agency's 
operational  level  for  NSA  be 
maintained,  except  when  the  State 
agency's  administrative  expenditure  per 
person  exceeds  its  administrative  grant 
per  person  by  more  than  15  percent 
without  good  cause.  This  precludes 
NSA  grant  reductions  in  concert  with 
food  grant  reductions  pursuant  to  a 
State  agency's  failure  to  meet  the  95 
percent  standard  for  food  expenditures 
contained  in  §246  16(e)(2)  of  the 
current  regulations.  Therefore,  this  final 
rule  amends  §  246.16(eK2)(i)  to  no 
longer  require  that  a  corresponding  level 
of  NSA  funds  be  deducted  for  failure  to 
meet  the  95  percent  performance 
standard  for  food  expenditures. 

15.  Local  Agency  Funding— §246. 16(d) 

.Section  123(a)(6)  of  Public  Law  101- 
147  amends  section  17(h)(6)  of  the  CN.\ 
of  1966  to  require  that  State  agencies 
develop  local  agency  NSA  funding 
allocation  standards  taking  into 
consideration  factors  such  as  local 
agency  staffing  needs,  population 
density,  participation  and  the 
availability  of  administrative  support 
from  other  sources.  Section  246.16(d)(2) 
of  the  current  WIC  Program  regulations 
already  includes  these  funding 
allocation  standards  for  local  agencies. 
Although  no  changes  to  this  section 
have  been  made  in  this  final  rule,  this 
section  is  republished  for  the 
convenience  of  the  reader. 

However,  section  123(a)(6)  of  Public 
Ijw  101-147  also  amends  subsection 
17(h)  of  the  CNA  of  1966  by  adding 


paragraph  (7)  which  provides  that  State 
agencies  are  p>ermitted  to  advance  NSA 
funds  to  local  agencies  following 
approval  of  "(A)  a  new  local  agency;  (B) 
a  new  cost  containment  measure;  or  (C) 
a  significant  change  in  an  existing  cost 
containment  measure."  Therefore, 
§  246.16(d)(3)  of  this  final  rule  has  been 
revised  to  incorporate  this  legislative 
provision. 

16.  Cost  Containment  Cash  Flow 
Provisions  (§§  246.16(a)(3),  246.16(a)(4), 
246.16(b)(2),  246.16(b)(3),  246.16(b)(4), 
and  246.16(b)(5)) 

In  the  past,  some  State  agencies  that 
have  implemented  infant  formula  rebate 
systems  have  experienced  cash  flow 
problems.  In  some  rebate  systems,  a 
State  agency  receives  pavTnents  from 
manufacturers  based  on  the  number  of 
units  of  the  product  purchased  with 
WIC  funds.  Cash  flow  problems  have 
resulted  because  of  the  delav  between 
the  time  the  State  agency  pays  retail 
vendors  for  food  instruments  and  the 
time  the  State  agency  receives  rebate 
pavments  from  manufacturers. 

to  help  alleviate  these  cash  flow 
problems,  new  funding  mechanisms 
have  been  set  forth  in  Public  Law  101- 
147  for  those  State  agencies  that  have 
implemented  an  approved  cost- 
containment  measure.  Section  17(i)  of 
the  CNA  of  1966  has  been  amended  bv 
section  123(a)(7)(C)  by  adding  a  new  ' 
paragraph  (7)  which  authorizes  State 
agencies  with  approved  cost- 
containment  measures  (defined  in 
§  246.2  as  competitive  bidding,  rebates, 
home  delivery  and  direct  distribution) 
to  temporarily  borrow  current  fiscal  year 
first  quarter  cash  to  defray  fourth 
quarter  expenses  from  the  prior  fiscal 
vear.  Therefore,  in  this  final  rule 
§  246.16(b)(4)  is  redesignated  as  (b)(5) 
and  this  legislative  provision  has  been 
added  in  a  new  §  246.16('b)(4).  As 
further  required  by  section  17(i)(7), 
section  246.16(b)(4)  requires  that  these 
borrowed  funds  must  be  restored  when 
the  State  agency  receives  the  rebate 
funds  or  other  reimbursement  resulting 
from  its  cost  containment  measure.  This 
pro\ision  is  not  an  extension  of  the 
back,  spending  authority  which  is  a 
permanent  transfer  of  funds  that  allows 
the  State  agency  to  use  current  year  food 
funds  to  pay  prior  year  food 
expenditures  which  is  contained  in 
section  17(i)(3)(A)(i)  of  the  CNA  of  1966 
and  §  246.16(b)(3)(i)  of  the  current 
regulations.  In  addition,  §246.16fb)(2) 
has  been  revised  to  sjjecify  that  the 
Department  will  issue  final  grant  levels 
to  State  agencies  in  a  timely  manner. 

In  a  further  effort  to  reduce  cash  How 
difficulties  within  a  given  fiscal  year 
due  to  approved  cost  containment 


measures,  section  123(a)(5)(C)  of  Public 
Law  101-147  amends  section  17(g)  of 
the  CNA  of  1966  to  require  the  initial 
allocation  of  appropriated  funds  to 
include  not  less  than  Va  of  the 
appropriated  funds  and  the  second  and 
third  quarter  allocations  to  include  not 
less  than  v«  of  appropriated  funds.  This 
helps  ensure  that  adequate  cash  is 
available  in  the  early  part  of  the  fiscal 
year  to  make  pavments  to  vendors  while 
waiting  for  rebate  payments.  Therefore, 
in  this  final  rule  a  new  §  246.16(a)(3) 
has  been  added  to  incorporate  this 
legislative  provision. 

Further,  section  123(a)(5)(Cl  of  Public 
Law  101-147  amends  section  17(g)(3)(C) 
of  the  CNA  of  1966  to  require  that  in  the 
case  of  an  appropriation  of  not  more 
than  4  months,  such  as  a  continuing 
resolution,  all  appropriated  amounts 
shall  be  allocated,  except  amounts 
reserved  by  the  Secretary  to  carrv  out 
the  previsions  in  section  17(g)(5)  of  the 
CNA  of  1966  (as  reflected  in 
§  246.16(a)(6)  of  this  final  rule).  This 
exception  provides  that  one-half  of  1 
percent,  not  to  exceed  $5  million  per 
fiscal  year,  shall  be  available  to  the 
Secretary  for  program  evaluation, 
technical  assistance  to  State  agencies 
administration  of  pilo<  projects,  and 
other  sf)ecified  purposes.  This 
requirement  to  fully  allocate  all  other 
amounts  not  reserved  to  the  Secretary 
for  these  purposes  is  incorporated  in  a 
new  §  246.16(a)(4)  in  this  final  rule. 

It  should  be  noted  that  while  these 
provisions  are  helpful,  they  do  not  solve 
all  cash  flow  problems.  State  agencies 
with  significant  rebate  savings  should 
institute  management  controls  to  avoid 
cash  fiow  problems  and  potentially 
disruptive  funding  shortfalls, 
particularly  at  the  end  of  the  Federal 
fiscal  year. 

17.  Allocation  Timelines 

(§§  246.16(a)(2),  246.16(a)(4).  and 

246.16(a)(5)) 

Public  Law  101-147  sets  forth  explicit 
deadlines  for  the  allocation  of  WIC 
Program  funds.  It  is  imperative  that 
timely  allocations  are  made  to  State 
agencies,  especially  reallocation  of 
unspent  funds,  to  ensure  efficient  and 
effective  use  of  all  program  resources. 
Section  123(a)(5)(C)  of  Public  Law  101- 
147  amends  section  17(g)(2)(A)(i)  of  the 
CNA  of  1966  to  provide  that  the  initial 
allocation  of  funds  to  State  agencies 
must  be  made  within  15  days  of 
enactment  of  appropriating  legislation. 
Therefore,  a  new  §  246.16(a)(2)  has  been 
added  in  this  final  rule  to  incorporate 
this  provision.  Subsequent  allocations 
must  be  made  by  the  beginning  of  each 
quarter. 
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Newly  added  section  17(g)(2)(B)  of  the 
law  further  requires  that  unused  fund* 
from  a  prior  fiscal  year  that  are 
identified  by  the  end  of  the  first  quarter 
of  the  current  fiscal  year  (December  31) 
must  be  recovered  and  reallocated  not 
later  than  the  beginning  of  the  second 
quarter  of  the  fiscal  year  That  provision 
further  states  that  unused  funds  from  a 
prior  fiscal  year  identified  after  the  end 
of  the  first  quarter  must  be  reallocated 
on  a  timely  basis.  These  provisions  are 
set  forth  in  a  new  §  246.16(a)(5)  in  this 
final  rule. 

18  Conversion  of  Food  Funds  to 
Nutrition  Services  and  Administration 
Funds  (§§  246.16(b)(3),  246.16(f},  and 
246.16(h)) 

Under  section  8  of  the  Commodity 
Distribution  Reform  Act  and  WIC 
Amendments  of  1987  (Pub.  L.  100-237), 
which  amended  section  17(h)(5)  of  the 
CNA  of  1966.  State  agencies  that 
implemented  one  of  the  four  designated 
cost  containment  measures,  specifically 
defined  as  competitive  bidding,  rebates, 
home  delivery  and  direct  distribution, 
were  authorized  to  convert  food  funds 
to  cover  allowable  nutrition  ser\'ices 
and  administration  expenditures  related 
to  increased  participation  attributable  to 
the  resulting  cost  savings.  The  purpose 
of  conversion  was  to  cover  additional 
NSA  e.xpenses  not  hinded  by  the 
Department's  NSA  funding  formula.  The 
conversion  authority  pursuant  to  Public 
Law  100-237  was  exceedingly 
complicated  and  was  focused  on 
accommodating  sudden  decreases  in 
food  costs  resulting  from  newly 
instituted  cost  containment  measures. 

Public  Law  101-147  has  simplified 
the  conversion  process.  Section 
123(a)(6)  of  Public  Law  101-147  further 
amends  section  17(h)(5)(A)  of  the  CNA 
of  1966  to  provide  that  State  agencies 
which,  through  acceptable  measures, 
increase  participation  beyond  Federally- 
projected  participation  levels  can 
convert  food  funds  to  NSA  funds 
neces.sary  to  maintain  that  year's  per 
participant  grant  for  NSA  to  the  extent 
that  such  funds  are  needed  to  cover 
allowable  NSA  expenses.  The 
Department  points  out  that  unlike  the 
prior  conversion  provision,  new  section 
17(h)(5)(A)  is  based  on  participation 
increases  accomplished  through 
"acceptable  measures."  not  just  the  four 
designated  cost  containment  measures. 
Therefore.  §246.16(0  of  this  final  rule 
amends  §  246.16(f)  to  provide  that  in 
addition  to  the  cost  containment 
measures  which  were  specified  in 
Public  Law  100-237  (i.e.  competitive 
bidding,  rebates,  direc;t  distribution,  and 
home  delivery),  "acceptable  measures" 
could  include,  but  are  not  necessarily 


limited  to,  curtailment  of  vendor  abuse 
and  increased  breastfeeding  promotion. 
It  is  not  possible  to  more  fully  specify 
in  advance  all  acceptable  measures 
utilized  to  increase  participation  as 
many  unforeseen  situations  could  occur. 
State  agencies  may  not  convert  food 
funds  if  participation  increases  are 
achieved  through  measures  that  are  not 
in  the  nutritional  interests  of 
participants  or  are  not  otherwise 
allowable  under  program  regulations. 
An  example  of  an  unacceptable  measure 
which  increases  participation  is  a 
reduction/modification  in  the  food 
package  not  related  to  the  nutritional 
needs  of  participants. 

The  number  of  participants  reported 
by  the  State  agency  will  be  monitored 
by  the  Department  and  any  significant 
increases  in  participation  must  be 
satisfactorily  explained  by  the  State 
agency  to  insure  that  increases  were 
achieved  through  acceptable  measures 
in  compliance  with  WIC  Program 
regulations.  The  State  agency  does  not 
have  to  request  prior  approval  to 
convert  funds  from  food  to  NSA  funds 
but  State  agencies  are  strongly  advised 
to  seek  guidance  from  the  Department  if 
in  doubt  concerning  conversion 
authority.  Additionally,  State  agencies 
are  encouraged  to  plan  expenditures 
and  anticipate  the  number  of 
participants  early  so  as  not  to  convert 
food  funds  needed  to  support 
anticipated  caseload.  Any  State  agency 
which  has  NSA  expenditures  that 
exceed  the  limits  of  its  conversion 
authority  shall  have  such  excess 
expenditures  disallowed.  Section 
246.16(h)  of  this  final  rule  describes  this 
disallowance. 

As  the  new  procedure  is  a  straight- 
forward mathematical  process.  State 
agencies  do  not  need  prior  Departmental 
approval  to  convert.  At  the  end  of  the 
fiscal  year,  the  Department  will 
reconcile  the  total  reported  NSA 
expenditures  to  the  total  authorized 
spending  level  (authorized  NSA  grant 
plus  allowable  conversions).  Allowable 
conversions  will  be  determined  based 
on  the  difference  between  the  Federally- 
projected  participation  for  the  year  and 
the  actual  number  of  participants 
served.  The  participation  difference 
multiplied  by  the  per  participant  grant 
for  NSA  represents  the  allowable 
conversions. 

As  specified  by  section  123(a)(6)  of 
Public  Law  101-147,  which  amends 
section  17(h)(5)(A)(ii)  of  the  CNA  of 
1966,  the  maximum  rate  by  which  food 
funds  may  be  converted  to  NSA  funds 
is  the  current  year's  administrative  per 
participant  grant.  This  final  rule  revises 
§  246.16(0  to  specify  that  the  conversion 
will  be  determined  after  the  initial 


allocation  (excluding  partial  year 
appropriations)  by  dividing  the  current 
year  administrative  grant  (inclusive  of 
regional  discretionary  funds)  by  the 
current  year  Federally-projected 
participation  level. 

Section  123(a)(7)  of  Public  Law  101- 
147  also  amends  the  CNA  of  1966 
regarding  »pend  forward  of  unspent 
funds.  Previously,  the  term  "carry 
forward"  was  used  to  describe  this 
procedure.  In  order  to  be  consistent 
with  the  CNA  of  1966,  we  use  the  term 
"spend  forward"  in  this  rule. 
Substantive  modifications  to  the  spend 
forward  provisions  are  explained  below. 

It  is  recognized  that  the  process  of 
program  expansion  is  a  gradual  one 
which  must  be  preceded  by  adequate 
planning  and  staffing  adjustments,  and 
must  take  place  in  a  controlled  manner 
consistent  with  sound  program 
management.  Consequently,  State 
agencies  may  not  be  able  to  utilize  all 
of  the  savings  resulting  from  their  food 
cost  containment  measures  as  fast  as 
such  savings  accrue.  Recognizing  these 
factors,  section  3(b)  of  Public  Law  100- 
356  amended  section  17(i)(3)  of  the 
CNA  of  1966  to  permit  a  State  agency 
implementing  one  of  the  four  cost 
containment  measures  identified  in 
section  17(h)(5)(A)  to  spend  forward 
into  the  first  fiscal  year  following  the 
implementation  of  a  cost  containment 
measure  up  to  5  percent  of  its  food 
grant.  This  provision  was  intended  to 
allow  State  agencies  the  time  to  add 
additional  participants  when  a 
substantial  amount  of  savings  is 
involved.  Therefore,  any  cost 
containment  measure  in  which  savings 
exceeded  5  percent  of  the  State  agency's 
food  grant  authorized  the  State  agency 
to  spend  forward  up  to  5  percent  of  its 
food  grant.  In  the  second  fiscal  year 
following  the  implementation  of  its  cost 
containment  system,  the  State  agency 
was  required  to  request  permission  from 
the  Department  in  order  to  spend 
forward  food  funds,  up  to  a  maximum 
of  5  percent  of  its  food  grant.  The  actual 
amount  of  funds  spent  forward-up  to 
this  5  percent  limit  was  negotiable  and 
ultimately  depended  on  Departmental 
discretion.  In  accordance  with  section 
123(a)(7)(B)  of  Public  Law  101-147, 
amending  section  17(i)(3)(D)  of  the  CNA 
of  1966.  the  5  percent  cap  on  the 
amount  of  food  funds  that  may  be  spent 
forward  into  the  second  fiscal  year 
following  implementation  of  an 
approved  cost  containment  system  has 
been  reduced  to  a  maximum  of  3 
percent  beginning  with  Fiscal  Year  1989 
grants.  However,  State  agencies  no 
longer  have  to  request  the  permission  of 
the  Department  to  spend  forward  these 
funds.  This  change  allows  State 
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agencies  to  know  in  advance  the  amount 
of  food  funds  that  can  be  spent  forward 
which  will,  in  turn,  facilitate  better 
planning  of  expenditures  for  the 
following  year.  The  spend  forward 
provision  and  the  3  percent  cap 
requirement  are  set  forth  in  revised 
§  246.16(b)(3)  of  this  fmal  rule. 

Section  3(a)  of  Public  Law  100-356 
added  subparagraph  (D)  to  .section 
17(h)(5)  of  the  CNA  of  1966  to  protect 
a  State's  administrative  grant  per 
participant  from  declining  more  than  2 
percent  per  year  due  to  increases  in 
participation  achieved  through  cost 
containment  measures.  Section  123(a)(6) 
of  Public  Law  101-147  eliminates  the  2 
percent  conversion  protection.  Since  the 
basis  for  determining  the  total  amount 
of  NSA  funds  is  now  directly  related  to 
expected  participation  levels,  it  is  no 
longer  necessary  to  protect  a  State 
agency  from  a  sharp  decrease  in  NSA 
funds  related  to  unexpected 
participation  increases.  Therefore, 
n^ference  in  §  246.16(h)  of  the  current 
\VIC  regulations  to  the  2  percent 
conversion  protection  has  been  deleted 
in  this  final  rule. 

19.  Local  Agency  Review  Requirement 
(§  246.19(b)(3)) 

Section  213(a)(2)(B)  of  Public  Law 
101-147  adds  a  new  section  17(0(21)  to 
the  CNA  of  1966  mandating  that  "each 
State  agency  shall  conduci  monitoring 
reviews  of  each  local  agency  at  least 
biennially."  Prior  to  this  final  rule. 
§  246.19(b)(3)  of  the  regulations  has 
required  State  agencies  to  review  all  of 
its  local  agencies  annually.  As 
explained  in  the  July  9,  1990  proposed 
rule,  the  Department  believes  it  is 
appropriate  to  amend  §  246.19(b)(3)  to 
reduce  the  frequency  required  of  local 
agency  reviews.  As  proposed,  the  State 
agency  would  be  required  to  review 
each  local  agency  under  its  jurisdiction 
not  less  frequently  than  every  other 
year.  The  State  agency  would  continue 
to  be  required  to  review  the  greater  of 
20  percent  of  the  clinics  in  each  local 
agency  or  one  clinic  for  each  local 
agency  it  reviews.  In  addition,  the  State 
agency  would  continue  to  have  the 
authority  to  conduct  more  frequent 
reviews. 

The  majority  of  commenters 
supported  the  proposed  change  and 
were  pleased  with  the  flexibility 
afforded  by  this  provision.  One  State 
agency  indicated  it  would  continue 
yearly  reviews  of  those  local  agencies 
which  may  show  marginal  performance, 
but  perform  biennial  reviews  on  the 
majority  of  agencies.  Two  State  agencies 
recommended  a  revision  to  the 
regulatory  text  which  permits  State 
agencies  to  conduct  additional  on-site 


reviews.  They  recommended  that  more 
frequent  reviews  should  be  based  on  a 
State  agency's  determination  that  such 
reviews  were  necessary  in  the  interest  of 
the  efficienc7  and  effectiveness  of  the 
program  instead  of  "as  it  finds 
necessary.  "  Therefore,  based  on  these 
comments  and  the  legislative  mandate 
that  State  agencies  conduct  such 
reviews  at  least  biennially,  the 
Department  has  retained,  in 
§  246.19(b)(3)  of  this  final  rule,  the 
provision  as  proposed,  except  that  the 
last  sentence  regarding  authority  to 
conduct  more  frequent  reviews  has  been 
revised  as  recommended  by 
commenters.  As  refiected  in  the 
legislative  mandate  and  as  set  forth  in 
the  regulatory  text,  State  agencies  have 
the  authority  to  conduct  on-site 
monitoring  reviews  of  local  agencies 
more  frequently  than  bienniallv.  As  set 
forth  in  this  final  rule,  the  State  agency 
may  conduct  additional  on-sile  reviews 
as  the  State  agency  determines  to  be 
necessary  in  the  interest  of  the 
efficiency  and  effectiveness  of  the 
program. 

20.  Reference  to  Departmental  Rule  on 
Debarment  and  Suspension,  Drug-Free 
Workplace,  and  Lobbying  Restrictions 
(Sections  246.2.  246.3(b)  and  (c)(2), 
246.4(a),  246.6(b),  246.24(a)) 

a.  Non procurement  debarment  and 
suspension.  Executive  Order  (E.O.) 
12549,  signed  by  the  President  on 
February  18,  1986,  stipulated  the 
establishment  of  debarment  and 
suspension  procedures  to  protect  the 
integrity  of  nonprocurement  programs 
funded  by  the  Federal  Government  and 
procurement  contracts  that  equal  or 
exceed  $25,000  at  the  grantee  and  sub- 
grantee  levels.  This  action  was  taken  to 
parallel  the  debarment  and  suspension 
system  already  in  place  for  Federal 
procurement  activities.  In  response  to 
E.O.  12549.  a  final  rule  creating  7  CFR 
part  3017  was  pubhshed  in  the  Federal 
Register  on  January  30, 1989  (54  FR 
4722). 

The  Department  proposed  in  its 
rulemaking  to  add  to  the  definition 
section  a  reference  to  "7  CFR  part  3017" 
which  indicates  that  it  is  the 
Department's  common  rule  regarding 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement).  As 
proposed,  §  246.24(a),  "Procurement 
and  property  management,"  was  also 
amended  to  require  compliance  with  the 
mandates  of  7  CFR  part  3017. 

The  majority  of  commenters  approved 
these  provisions  as  proposed.  Because 
these  provisions  merely  reference 
compliance  with  a  pre-existing 
regulatory  mandate,  the  Department  is 
retaining  the  provisions  as  proposed  in 


this  final  rule,  except  several 
clarifications.  As  proposed,  a  new 
§  246.4(a)(22)  has  been  added  to  require 
the  State  to  include  in  its  State  Plan  an 
assurance  that,  as  clarified  in  this  final 
rule,  each  local  agency  and  any 
subgrantees  of  the  State  agency  and/or 
local  agencies  are  in  compliance  with 
the  nonprocurement  debarment/ 
suspension  requirements  of  7  CFR  part 
3017.  In  addition,  this  final  rule  revises 
§  246  6(b)(1).  as  proposed,  to  require  as 
part  of  the  local  agency  agreement  with 
the  State  agency,  assurance  that  the 
local  agency  complies  with  the 
debarment/suspension  requirement  of  7 
CFR  part  3017.  In  order  to  comply  v\ith 
these  requirements,  it  is  incumbent  on 
State  and  local  agencies  when 
contracting  with,  for  example,  banks, 
consultants,  and  infant  formula 
manufacturing  companies  that  they  seek 
certifications  from  such  entities 
attesting  to  the  fact  that  they  have  not 
been  debarred  or  suspended.  These 
requirements  are  to  be  incorporated  into 
any  new  contracts  entered  into  with 
such  entities  or  any  renewal  of  current 
awards.  Such  provisions  would  not  be 
required  to  be  incorporated  into  any 
current  contract  or  agreements  because, 
in  some  cases,  such  revisions  could 
potentially  render  the  conditions  set 
forth  in  the  contracts  null  and  void. 
Finally,  the  proposed  revision  to 
§  246.24(a)  has  been  changed  in  this 
final  rule  to  clarify  that  State  and  local 
agencies  in  procuring  supplies, 
equipment,  and  other  services  shall 
ensure  that  their  subgrantees  comply 
with  the  debarment  and  suspension 
requirements  in  7  CFR  part  3017. 

b.  Drug-free  workplace  requirements. 
A  final  rule  expanding  7  CFR  part  3017 
was  published  in  the  Federal  Register 
on  May  25. 1990  (55  FR  21679), 
addressing  the  Govemmentwide  Drug- 
Free  Workplace  Requirements  of  the 
Drug-Free  Workplace  Act  of  1988, 
Public  Law  100-690,  enacted  on 
November  18,  1988.  The 
govemmentwide  drug-free  workplace 
mandates  in  7  CFR  part  3017  require 
Federal  grantees  to  certify  that  they  will 
provide  and  maintain  drug-free 
workplaces  as  a  condition  of  receiving 
Federal  grant  assistance.  These 
requirements  apply  only  to  direct 
Federal  grant  agreements,  i.e.,  to  the 
State  WIC  agencies.  The  Department's 
regulation,  7  CFR  part  3017,  implements 
the  requirements  of  Public  Law  100- 
690,  which  became  effective  March  18, 
1989.  It  stales  that  a  Federal  agency  may 
not  enter  into  a  new  grant  agreement  or 
renew  an  existing  agreement  unless  a 
drug- free  workplace  certification  is 
obtained  from  the  grantee.  The  proposed 
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ni!e  preamble  stated  that  Federal/State 
VVIC  agreement  forms  were  being 
revised  to  include  such  an  assurance. 
and  that  State  agencies  should  sign  the 
certification  as  an  addendum  to  their 
current  Federal/State  WIC  agreement. 
Since  publication  of  the  proposed  rule, 
Federal/State  VVIC  agreement  forms 
have  been  revised  to  include  such  an 
assurance.  The  forms  contain  two 
check-off  boxes.  By  checking  off  one  box 
the  grantee  verifies  that  a  certification 
form  is  on  file  with  the  Department.  If 
no  certification  form  has  been  submitted 
or  if  any  changes  have  occurred  since 
the  previous  certification  form  was 
submitted,  then  a  second  box  must  be 
checked  and  a  certification  form 
attached  to  the  FederaL'State  agreement. 
By  signing  the  certification,  the  State 
agency  agrees  to  provide  and  maintain 
a  drug-free  workplace.  The  Department, 
in  its  proposed  rulemaking, 
incorporated  this  legislative  mandate  in 
the  WIC  regulations  by  adding  a  new 
§  246,4(a)(23).  which  requires  WIC  State 
agencies  to  provide  in  their  State  plans 
an  assurance  of  compliance  with  the 
requirements  of  7  CFR  part  3017 
regarding  a  drug-free  workplace, 
including  a  description  of  how  they  will 
provide  and  maintain  such  a  workplace. 
.No  comments  were  received  on  this 
specific  provision.  Because  the 
assurance  is  now  included  in  the 
Federal  State  agreement,  this  final  rule 
revises  §246.4(a)(23)  to  delete  the 
assurance  portion  of  the  requirement 
from  the  State  plan,  but  has  maintained 
the  requirement  for  a  description  of  the 
State  agency's  plans  to  provide  and 
maintain  such  a  workplace.  The 
assurance  requirement  is  moved  by  this 
final  rule  to  §  246.3(c)(2).  which 
provides  the  requirements  for  the 
Federal/State  agreement. 

c.  Lobbying  restrictions.  Section  319 
of  the  1990  Appropriations  Act  (31 
U  S.C.  1352)  of  the  Department  of 
Interior  and  Related  Agencies  (Pub.  L. 
101-121),  enacted  October  23.  1989, 
contains  provisions  which  prohibit  the 
use  of  federal  funds  for  lobbying  for 
specific  federal  awards  and  requires 
recipients  of  any  federal  grants, 
contracts,  loans,  and  cooperative 
agreements  to  disclose  expenditures 
made  with  their  own  funds  for  such 
purposes.  Section  319  of  that  act  also 
required  the  Office  of  Management  and 
Budget  (0MB)  to  issue  governmentwide 
guidance  for  agency  implementation  of. 
and  compliance  with,  these  restrictions. 
OMBs  interim  final  governmentwide 
guidance  published  in  the  Federal 
Register  on  December  20,  1989,  became 
effective  December  23.  1989.  The 
Department's  final  rule  7  CFR  part  3018. 


implementing  new  restrictions  on 
lobbying,  was  published  in  the  Federal 
Register  on  February  26.  1990  at  55  FR 
6736.  The  0MB  subsequently  issued 
guidance  on  the  common  rule  in  a  June 
12.  1990  memorandum  to  federal 
agencies  which  was  published  as  a 
Notice  in  the  Federal  Register  on  June 
15,  1990  at  55  FR  24540.  Public  Law 
101-121  and  7  CFR  part  3018  apply  to 
WIC  State  and  local  agencies  and  any 
entities  the  State  or  local  agency 
contracts  with,  including  infant  formula 
manufacturing  companies,  as  long  as 
each  covered  action  exceeds  $100,000. 
According  to  7  CFR  part  3018,  Indian 
tribes  or  tribal  organizations 
(§  3018.105(1))  and  any  individual 
Federal  actions  $100,000  or  under 
(§  3018.110)  are  excluded  from  the 
lobbying  restriction  requirements.  For 
grants,  the  $100,000  limit  applies  to 
each  fiscal  year  award,  or  the  period  of 
the  grant  if  other  than  the  federal  fiscal 
year.  For  contracts,  the  $100,000  limit 
applies  to  each  contract. 

Section  3018.105(b)  defines  as 
"covered  actions."  grants,  loans, 
cooperative  agreements,  or  Federal 
contracts.  Of  these  covered  Federal 
actions,  only  grants  or  contracts  are 
likely  to  arise  in  the  VVIC  Program 
context. 

Although  the  Department's  proposed 
rule  did  not  address  the  legislative 
lobbying  restrictions,  reference  to  this 
nondiscretionary  requirement  has  been 
added  in  this  final  rule.  A  definition  has 
been  added  in  this  final  rule  for  "7  CFR 
part  3018."  the  Department's  Common 
Rule  regarding  Governmentwide 
Lobbying  Restrictions,  and  other 
appropriate  references  have  been  added 
which  require  compliance  with  7  CFR 
part  3018. 

21.  Revision  of  References  to  0MB 
Circular  A-90 

0MB  Circular  A-90,  which  primarily 
addressed  the  Federal  responsibilities 
for  oversight  of  grantee  information 
systems,  was  superseded  by  0MB 
Circular  A-130  in  1986.  Accordingly, 
the  Department  had  proposed  to  delete 
a  reference  to  0MB  Circular  A-90  in 
§  246.24(a).  However.  0MB  Circular  A- 
130  continues  to  reference  requirements 
on  state  information  systems.  Therefore, 
references  to  the  new  circular  must  be 
included  in  the  VVIC  regulations  and  all 
references  to  0MB  Circular  A-90  in  Part 
246  have  been  revised  to  reference  0MB 
Circular  A-130  by  this  final  rule. 

22.  Corrections  to  Program  Information 
(Section  246.27)  and  Updating  of 
Information  in  §246.7(d)(2)(iv)(C) 

As  proposed,  this  final  rule  makes 
technical  revisions  to  §  246.27  of  the 


VVIC  Program  regulations  to  refiect 
address  changes  or  corrections  for  the 
Northeast.  Mid-Atlantic,  Southeast,  and 
Midwest  Regional  Offices  of  the  Food 
and  Nutrition  Service. 

In  addition,  this  final  rule  updates  the 
non-inclusive  list  of  payments  or 
benefits  provided  under  other  federal 
programs  or  acts  which  are  specifically 
excluded  as  income  for  WIC  purposes 
and  moves  the  list  to 
§246.7(d)(2)(iv)(C).  It  was  formerly 
found  in§246.7(c)(2)(v). 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs — social 
programs,  Indians,  Infants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education.  Public  assistance 
programs.  VVIC,  Women. 

For  the  reasons  .set  forth  in  the 
preamble,  7  CFR  part  246  is  amended  to 
read  as  follows: 

PART  24&— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS,  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  IJ.S.C.  1786. 

2.  In  part  246,  all  references  to  "7  CFR 
part  3015"  are  revised  to  read  "7  CFR 
part  3016". 

3.  In  part  246,  all  references  to  "0MB 
Circular  A-90"  are  revised  to  read 
"0MB  Circular  A-130". 

4.  In  part  246.  all  references  to 
"administrative  and  program  services" 
are  revised  to  read  "nutrition  services 
and  administration". 

5.  In  §246.2: 

a.  Definitions  of  "Breastfeeding".  "7 
CFR  part  3017".  "7  CFR  part  3018".  and 
"Nutrition  Ser\  ices  and  Administration 
(NSA)  Costs"  are  added  in  alphabetical 
order:  and. 

b.  The  definition  of  "Administrative 
and  Program  Services  Costs"  is 
removed. 

The  additions  read  as  follows: 

§246.2     Definitions. 

***** 

Breastfeeding  means  the  practice  of 
feeding  a  mother's  breastmilk  to  her 
infant(s)  on  the  average  of  at  least  once 
a  day. 

***** 

Nutrition  Sen-ices  and  Administration 
(NSA)  Costs  means  those  direct  and 
indirect  costs,  exclusive  of  food  r.o.sts,  as 
defined  in  §  246.14(c),  which  State  and 
local  agencies  determine  to  be  neces.sary 
to  support  Program  operations.  Costs 
include,  but  are  not  limited  to.  the  costs 
of  Program  administration,  start-up. 
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monitoring,  auditing,  the  development 
of  and  ac'.countabihty  for  food  deUvery 
systems,  nutrition  education  and 
brtjastfeeding  promotion  and  support, 
outreach,  certification,  and  developing 
and  printing  food  instruments. 

***** 

7  CFH  part  301 7  means  the 
Department's  Common  Rule  regarding 
Governmentwide  Debarment  and 
Suspension  (Non-procurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace.  Fart  3017 
implements  the  requirements 
established  by  Executive  Order  12549 
(February  18,  1986)  and  sections  5151- 
5160  of  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L.  100-690). 

7  CFR  part  3018  means  the 
Department's  Common  Rule  regarding 
Governmentwide  New  Restrictions  on 
Lobbying.  Part  3018  implements  the 
requirements  established  by  section  319 
of  the  1990  Appropriations  Act  for  the 
Department  of  hiterior  and  Related 
Agencies  (Pub.  L.  101-121). 

***** 

6.  In  §  246.3: 

a.  The  first  sentence  of  paragraph  (h) 
is  revi.sed. 

b.  The  text  of  paragraph  (c)  is 
redesignated  as  paragraph  (c)(1)  and  is 
revised; 

c.  A  now  paragraph  (c)(2)  is  added: 

d.  Paragraph  (e)(4)  is  redesignated  as 
paragraph  (e)(5):  and, 

e.  A  new  paragraph  (e)(4)  is  added. 
The  revisions  and  additions  read  as 

follows: 

§246.3    Administration. 

»         *         •         •         * 

(b)  Dtilfgntinn  to  State  agt^ncy.  The 
State  ageTK:y  is  responsible  for  the 
effective  and  efficient  administration  of 
the  Program  in  accordance  with  the 
requirements  of  this  part:  the 
Department's  regulations  governing 
nondiscrimination  (7  CFR  parts  15.  15a 
and  15b);  governing  administration  of 
grants  (7  CFR  part  3016);  governing 
nonprocurement  debarment/suspension 
and  drug-free  workplace  (7  CFR  part 
3017);  and  governing  restrictions  on 
lobbying  (7  CFR  part  3018);  FNS 
guidelines;  and.  instnictions  issued 
under  the  FNS  Dir^rtives  Management 
System.  *   *   • 

(c)  Agreemfiit  and  State  Plan.  (1) 
F.ach  State  agency  desiring  to  administer 
the  Program  shall  annually  submit  a 
State  Plan  and  enter  into  a  written 
agreement  with  the  Department  for 
administration  of  the  Program  in  the 
jurisdiction  of  the  State  agency  in 
accordance  with  the  provisions  of  this 
part. 

(2)  The  written  agreement  shall 
include  a  certification/assurance 


regarding  drug-free  workplace  as 
required  by  7  CFR  part  3017,  and,  if 
applicable,  a  certification  regarding 
lobbying  and  a  disclosure  of  lobbying 
activities  as  required  by  7  CFR  part 
3018. 

•  •  •  •  • 

(e)*  *  * 

(4)  A  designated  breastfeeding 
promotion  coordinator,  to  coordinate 
breastfeeding  promotion  efforts 
identified  in  the  State  plan  in 
accordance  with  the  requirement  of 
§  246.4(a)(9)  of  this  part.  The  person  to 
whom  the  State  agency  assigns  this 
responsibility  may  perform  other  duties 
as  well. 
*        *        *        «        » 

7.  In  §246.4: 

a.  In  paragraph  (a)(2)  and  (a)(13), 
reference  to  "administrative  funds"  is 
revised  to  read  "nutrition  services  and 
administration  funds"'; 

b.  The  first  sentence  of  paragraph 
(a)(7)  is  revised; 

c.  Paragraphs  (a)(8)  and  (a)(9)  are 
revised; 

d.  In  paragraph  (a)(10).  reference  to 
•■§  246.7(c)(2)(vi)"  is  revised  to  read 
""§246.7(d)(2)(vii)"': 

e.  In  paragraph  (a)(ll)(i).  reference  to 
"§  246.7(d)(4)"  is  revised  to  read 

"§  246.7(e)(4)"; 

f.  In  paragraph  (a)(19),  an  incorrect 
reference  to  "§246.7(m)(l)(i)"  is  revised 
to  read  "§  246.7(n)(l)(i)";  and, 

g.  New  paragraphs  (a)(20)-(a)(23)  are 
added. 

The  revisions  and  additions  read  as 
follows: 

§246.4    State  plan. 

(a)  *    •    * 

(7)  The  State  agency's  plans,  to  be 
conducted  in  cooperation  with  local 
agencies,  for  informing  eligible  persons 
of  the  availability  of  Program  benefits, 
including  the  eligibility  criteria  for 
participation,  the  location  of  local 
agencies  operating  the  Program,  and  the 
institutional  conditions  of 

§  246.7(n)(l)(i)  of  this  part,  with 
emphasis  on  reaching  and  enrolling 
eligible  women  in  the  early  months  of 
pregnancy  and  migrants.  *   *   * 

(8)  A  description  of  how  the  State 
agency  plans  to  coordinate  program 
operations  with  special  counseling 
services  and  other  programs,  including, 
but  not  limited  to.  the  Expanded  Food 
and  Nutrition  Education  Program  (7 
use.  343(d)  and  3175).  the  Food 
Stamp  Program  (7  U.S.C.  2011  et  seq  ). 
the  Early  and  Periodic  Screening, 
Diagnosis,  and  Treatment  Program  (Title 
XIX  of  the  Social  Security  Act),  the  Aid 
to  Families  with  Dependent  Children 
(AFDC)  Program  (42  U.S.C.  601-615). 


the  Maternal  and  Child  Health  (MQi) 
Program  (42  U.S.C.  701-709),  the 
Medicaid  Program  (42  U.S.C.  1396  et 
seq.).  family  planning,  immunization, 
prenatal  care,  well-child  care,  drug  and 
other  harmful  substance  abuse 
couinseling,  treatment  and  education 
programs,  child  abuse  counseling,  and 
local  programs  for  breastfeeding 
promotion. 

(9)  The  State  agency's  nutrition 
education  goals  and  action  plans, 
including  a  description  of  the  methods 
that  will  be  used  to  provide  drug  and 
other  harmful  substance  abuse 
information,  promote  breastfeeding,  and 
to  meet  the  special  nutrition  education 
needs  of  migrant  farmworkers  and  their 
families,  Indians,  and  homeless  persons. 

*  •        *        *        « 

(20)  A  plan  to  provide  program 
benefits  to  unserved  infants  and 
children  under  the  care  of  foster 
parents,  protective  services,  or  child 
welfare  authorities,  including  infants 
exposed  to  drugs  perinatally. 

(21)  A  plan  to  improve  access  to  the 
program  for  participants  and 
prospective  applicants  who  are 
employed  or  who  reside  in  rural  areas, 
by  addressing  their  sptKrial  needs 
through  the  adoption  or  revision  of 
procedures  and  practices  to  minimize 
the  time  participants  and  applicants 
must  spend  away  from  work  and  the 
di.stances  participants  and  applicants 
must  travel.  This  shall  include  at  least 
one  of  the  following  procedures: 
appointment  scheduling,  adjustment  of 
chnic  hours  and/or  locations,  or  the 
mailing  of  food  instruments,  provided, 
however,  that  all  State  agencies  shall 
include  appointment  scheduling  for 
employed  adult  individuals  applying  or 
reapplying  for  themselves  or  on  l»ehalf 
of  others  if  such  appointments  are  not 
currently  provided.  The  State  agency 
shall  also  describe  any  plans  for 
issuance  of  food  instruments  to 
employed  or  rural  participants,  or  to  any 
other  segment  of  the  participant 
population,  through  means  other  than 
direct  participant  pick-up,  pursuant  to 
§246.12(r)(8).  Such  description  shall 
also  include  measures  to  ensure  the 
integrity  of  program  services  and  fiscal 
accountability. 

(22)  Assurance  that  each  local  agency 
and  any  suhgrantees  of  the  State  agency 
and/or  local  agencies  are  in  compliance 
with  the  requirements  of  7  CFR  part 
3017  regarding  nonprocurement 
debarment/suspension. 

(23)  A  description  of  the  State 
agency's  plans  to  provide  and  maintain 
a  drug-free  workplace. 

•  *         •         *         • 

8.  In  §246.6: 
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a.  Paragraph  (b)(1)  is  revised; 
h  A  new  paragraph  (f)  is  added. 
The  rev.sion  arid  ad(iitioii  ff'ad  as 
follows; 

§  246  6    Agreements  with  local  agefvcies. 

•  •         •         •         « 

(1)  Complies  with  all  the  fiscal  and 
operational  requirements  prescribed  by 
the  State  agency  pursuant  to  this  part. 
7  CFR  part  301  fi.  the  debarment  and 
suspension  requirements  of  7  CFR  part 
3017,  if  applioible,  the  lobbying 
restrictions  of  7  CFR  part  3018,  and  FNS 
guidelines  and  instructions,  and 
provides  on  e  timely  basis  to  the  State 
agency  all  required  information 
regarding  fiscal  and  Program 
inforrt;ation; 

•  •         *         •         • 

10  Outreach/Certification  In 
Hospitals.  The  State  agency  shall  erusure 
that  each  local  agency  operating  the 
program  within  a  hospital  and'or  that 
has  a  cooperative  arrangement  with  a 
hospital: 

(1)  Advises  potentially  eligible 
individuals  that  receive  inpatient  or 
outpatient  prenatal,  maternity,  or 
postpartum  services,  or  that  accompany 
a  child  under  the  age  of  5  who  receives 
well-child  services,  of  the  availability  of 
program  services;  and 

(2)  To  the  extent  feasible,  provides  an 
opportunity  for  individuals  who  may  be 
eligible  to  be  certified  within  the 
hospital  for  participation  in  the  VVIC 
Program. 

9.  In  §246.7: 

a.  Paragraphs  fbHn)  are  redesignated 
as  paragraphs  (cHo)  and  all  references 
to  these  paragraphs  within  §  246  7  are 
redesignated  accordingly. 

b.  A  new  paragraph  (b)  is  added; 

c.  Newly  redesignated  paragraph  (d)  is 
revised; 

d.  In  newly  redesignated  paragraph 
(il(2)(iv).  an  incorrect  reference  to 

••§  246.12(s)(8)  (i)  and  (ii)'  is  revised  to 
read  §246.12(r)(8)": 

e.  The  introductory'  text  of  newly 
redesignated  paragraph  (h)(1)  is  revised; 

f.  Newly  redesignated  paragraph 
(hldliii)  is  revised; 

g.  The  first  sentence  of  newly 
redesignated  paragraph  (j)(6)  is  revised; 
and 

h  A  nt^vv  paragraph  (j)(9)  is  added. 
The  additions  and  revisions  read  as 
follows: 

§  246.7    Certlficatiofl  of  participants. 

•  *         •         •         • 

(b)  Pwgram  reftrral  and  access.  State 
and  local  agencies  shall  provide  VVIC 
Program  applicants  and  participants  or 
thf  ir  designated  proxies  with 
information  on  other  health-related  and 


public  assistance  programs,  and  when 
appropriate,  shall  refer  applicants  and 
particinants  to  such  programs. 

(1)  Tne  State  agency  snail  ensure  that 
written  information  concerning  the 
Food  Stamp  Program,  the  program  for 
Aid  to  Families  with  Dependent 
Children  under  Title  IV-A  of  the  Social 
Sef;urity  Act  (AFDC).  and  the  Child 
Support  Enforcement  Program  under 
Title  IV-D  of  the  Social  Siecurity  Act.  is 
provided  on  at  least  one  occasion  to 
adult  participants  and  adult  individuals 
applying  for  the  WIC  Program  for 
themselves  or  on  behalf  of  others. 

(2)  The  Slate  agency  shall  provide 
each  local  WIC  agency  with  materials 
showing  the  maximum  income  limits, 
according  to  family  size,  applicable  to 
pregnant  women,  infants,  and  children 
up  to  age  5  under  the  medical  assistance 
program  established  under  Title  XIX  of 
the  Social  Se(  urity  Act  (in  this  section, 
referred  to  as  the  "Medicaid  Program"). 
The  local  agency  shall,  in  turn,  provide 
to  adult  individuals  applying  or 
reapplying  for  the  VVIC  Program  for 
themselves  or  on  behalf  of  others. 
wTitten  information  about  the  Medicaid 
Program.  If  such  individuals  are  not 
currently  participating  in  Medicaid  but 
appear  to  have  family  income  below  the 
applicable  maximum  income  limits  for 
the  program,  the  local  agency  shall  also 
refer  these  individuals  to  Medicaid, 
including  the  referral  of  infants  and 
ciiildren  to  the  appropriate  entity  in  the 
area  authorized  to  determine  eligibility 
for  early  and  periodic  screening, 
diagnostic,  and  treatment  (EPSDT) 
services,  and,  the  referral  of  pregnant 
women  to  the  appropriate  entity  in  the 
area  authorized  to  determine 
presumptive  eligibility  for  the  Medicaid 
Program,  if  such  determinations  are 
being  offered  by  the  State. 

(3)  Local  agencies  shall  provide 
information  about  other  potential 
sources  of  food  assistance  in  the  local 
area  to  adult  individuals  applying  or 
reapplying  in  person  for  the  VVIC 
Program  for  themselves  or  on  behalf  of 
others,  when  such  applicants  cannot  be 
ser\ed  because  the  Program  is  operating 
at  capacity  in  the  local  area. 

(4)  Each  local  agency  that  does  not 
routinely  schedule  appointments  shall 
schedule  appointments  for  employed 
adult  individuals  seeking  to  apply  or 
reapply  for  participation  in  the  VVIC 
Program  for  themselves  or  on  behalf  of 
others  so  as  to  minimize  the  time  such 
individuals  are  absent  from  the 
workplace  due  to  such  application. 

(5)  Each  local  agency  shall  attempt  to 
contact  each  pregnant  woman  who 
misses  her  first  appointment  to  apply 
for  participation  in  the  Program  in  order 
to  reschedule  the  appointment.  At  the 


time  of  initial  contact,  the  local  agency 
shall  request  an  address  and  telephone 
number  where  the  pregnant  woman  can 
be  real  hed. 

•        *        *        »        • 

(d)  Income  criteria  and  income 
eligibility  determinations.  The  State 
agency  shall  establish,  and  provide  lot:al 
agencies  with,  income  guidelines, 
definitions,  and  procedures  to  be  used 
in  determining  an  applicant's  income 
eligibility  for  the  Program. 

(1)  Income  eligibility  guidelines.  The 
State  agency  may  prescribe  income 
guidelines  either  equaling  the  income 
guidelines  established  under  section  9 
of  the  National  School  Lcnch  Act  for 
reduced-price  sdiool  meals  or  idonticai 
to  State  or  local  guidelines  for  free  or 
reduced-price  health  care.  However,  in 
conforming  Program  income  guidelines 
to  health  care  guidelines,  the  State 
agency  shall  not  establish  Program 
guidelines  which  exceed  the  guidelines 
for  reduced-price  stihooi  meals  or  are 
less  than  100  percent  of  the  revised 
poverty  income  guidelines  issued 
annually  by  the  Department  of  Health 
and  Human  Services.  Program 
applicants  who  meet  the  requirements 
established  by  paragraph  {d)(2)(vi)(.A)  of 
this  section  shall  not  be  subject  to  the 
income  limits  established  by  State 
agencies  under  this  paragraph. 

(i)  Local  agf.ncy  income  eligibility 
guidelines.  Different  guidelines  may  lie 
prescribed  for  different  Io<;aI  agencies 
within  the  State  provided  that  the 
guidelines  arc  the  ones  used  by  the  local 
agencies  for  determining  eligibility  for 
free  or  reduced-price  health  care. 

(ii)  Annual  adjustments  in  the  income 
guidelines.  On  or  before  June  1  each 
year,  FNS  will  announce  adjustments  in 
the  income  guidelines  for  reduced  price 
meals  under  section  9  of  the  National 
School  Lunch  Act.  based  on  annual 
adjustments  in  the  revised  poverty 
income  guidelines  issued  by  the 
Department  ot  Health  and  Human 
Services. 

(iii)  Implementation  of  tlie  income 
guidelines.  On  or  before  July  1  each 
year,  each  State  agency  shall  announce 
and  transmit  to  each  local  agency  the 
State  agency's  family  size  income 
guidelines  unless  changes  in  the  poverty 
income  guidelines  issued  by  llie 
Department  of  Health  and  Human 
Services  do  not  necessitate  changes  in 
the  State  or  local  agency's  income 
guidelines.  The  State  agency  shall 
ensure  that  conforming  adjustments  are 
made,  if  necessary,  in  loc.ai  agency 
income  guidelines.  The  local  agency 
shall  implement  (revised)  guidelines 
effective  July  1  of  each  year  for  vvhu.h 
such  guidelines  are  issued  by  the  State. 
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(2)  Income  eligibility  determinations. 
The  Sldte  agency  shall  ensure  that  local 
agencies  determine  income  througli  the 
u^Mj  of  a  clear  and  simple  application 
form  provided  or  approved  by  the  State 
agency. 

(i)  Timeframes  for  determining 
income.  In  determining  the  income 
eligibility  of  an  applicant,  the  State 
agency  may  instruct  local  agencies  to 
consider  the  income  of  the  family 
during  the  past  12  months  and  the 
family's  current  rale  of  income  to 
determine  which  indicator  more 
accurately  reflects  the  family's  status. 
However,  persons  from  families  with 
adult  members  who  are  unemployed 
shall  be  eligible  based  on  income  during 
the  period  of  unemployment  if  the  loss 
of  income  cau.ses  the  current  rate  of 
income  to  be  less  than  the  Slate  or  local 
agency's  income  guidelines  for  Program 
eligibility. 

(ii)  Definition  of  "Income".  If  the  State 
agency  uses  the  National  School  Lunch 
reduced-priced  meal  i.ncome  guidelines, 
as  specified  in  paragraph  (d)(1)  of  this 
section,  it  shall  use  the  following 
definition  of  income:  Income  for  the 
purposes  of  tiiis  part  means  gross  cash 
income  before  deductions  for  income 
taxes,  employees'  soc  ia!  security  taxes, 
insurance  premiums,  bonds,  etc.  Income 
includes  the  following — 

(A)  Monetary  compensation  for 
ser\ices.  including  wages,  s-ilary. 
c;ommissions,  or  fees; 

(B)  Net  income  from  farm  and  non- 
farm  self-employment; 

(C)  Social  Security  benefits; 

(D)  Dividends  or  interest  on  savings  or 
bonds,  income  from  estates  or  trusts,  or 
net  rental  income; 

(E)  Public  assistance  or  welfare 
payments: 

(F)  Unemployment  compensation; 
(C)  Government  civilian  employee  or 

military'  retirement  or  pensions  or 
veterans'  payments; 

(H)  Private  pensions  or  annuities; 

(I)  Alimony  or  child  support 
payments; 

(j)  Regular  contributions  from  persons 
not  living  in  the  household; 

(Kj  Net  royalties;  and 

tL)  Other  cash  income.  Other  cash 
income  includes,  but  is  not  limited  to. 
c^sh  amounts  received  or  withdrawn 
from  any  source  including  savings, 
investments,  trust  accounts  and  other 
resources  which  are  readily  available  to 
the  family. 

(iii)  Use  of  a  State  or  local  health  care 
definition  of  "Income".  If  the  State 
a>;ency  uses  State  or  local  free  or 
reduced-price  health  care  income 
guidelines,  as  it  is  authorized  to  do  in 
paragraph  (d)(1)  of  this  sec-tion.  it  may 
use  the  State  or  local  definition  or 


definitions  of  income  used  for  the 
health  care  eligibility  determinations. 
The  State  agency  shall  ensure,  however, 
that  the  State  or  local  agency's 
definition  of  income  does  not  count  the 
value  of  in-kind  housing  and  other  in- 
kind  benefits  and  payments  or  benefits 
listed  in  paragraph  (d)(2)(iv)  of  this 
seclion  as  income  for  Program  purposes, 
and  that  families  with  gross  income,  as 
defined  in  paragraph  (d)(2)(ii)  of  this 
section,  in  excess  of  185  percent  of  the 
Federal  guidelines  specified  under 
paragraph  (d)(1)  of  this  section  are  not 
rendered  eligible  for  Program  benefits. 
except  that  persons  who  meet  the 
requirements  of  paragraph  {d)(2)(vi)  of 
this  section  shall  not  be  subject  to 
limitations  established  under  this 
paragraph. 

(iv)  Income  exclusions.  (A)  In 
determining  income  eligibility,  the  State 
agency  may  exclude  from  consideration 
as  income  any  basic  allowance  for 
quarters  received  by  m.ilitary  services 
personnel  residing  off  military 
installations.  State  agencies  which 
choose  to  exercise  this  option  shall 
implement  it  uniformly  with  respect  to 
all  Program  applicants  from  military 
families. 

(B)  The  value  of  inkind  housing  and 
other  irikind  benefits,  shall  be  excluded 
from  consideration  as  incom.e  in 
determining  an  applicant's  eligibiUty  for 
the  program. 

(C)  Payments  or  benefits  provided 
under  certain  Federal  programs  or  acts 
are  exi.luded  from  consideration  as 
income  by  legislative  prohibition.  The 
payments  or  benefits  which  must  be 
excluded  from  consideration  as  income 
include,  but  are  not  limited  to: 

(J)  Reimbursements  from  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (Pub.  L. 
91-646,  sec.  216,  42  U.S.C.  4636): 

(2)  Any  payment  to  volunteers  under 
Title  I  (VISTA  and  others)  and  Title  II 
(RS\T.  foster  grandparents,  and  others) 
of  the  Domestic  Volunteer  Service  Act 
of  1973  (Pub.  L.  93-113.  sec.  404(g).  42 
U.S.C.  5044(g))  to  the  extent  excluded 
by  that  Act; 

(3)  Payment  to  volunteers  under 
section  8(b)(1)(B)  of  the  Small  Business 
Act  (SCORE  and  ACE)  (Pub.  L.  95-510, 
.sec.  101.  15  U.S.C.  637Cb){l)!D)); 

[4]  Income  derived  from  certain 
submarginal  land  of  the  United  States 
which  is  held  in  trust  for  certain  Indian 
tribes  (Pub.  L.  94-114.  set;.  6.  25  U  S.C. 
459e); 

(5)  Payments  received  under  the  )ob 
Training  Partnership  Act  (Pub.  L  97- 
300.  sec.  142(b),  29  U.S.C.  1552(b)); 

(6)  Income  derived  from  the 
disposition  of  funds  to  the  Grand  River 


Band  of  Ottawa  Indians  (Pub.  L.  94-540. 
sec.  6); 

(7)  Payments  received  under  the 
Alaska  Native  Claims  Settlement  Act 
(Pub.  L.  100-241,  sec  15.  43  U.S.C.  sec. 
1626(c)); 

[8]  The  value  of  assistance  to  children 
or  their  families  under  the  National 
School  Lunch  Act.  as  amended  (Pub.  L. 
94-105.  sec.  9(d).  42  US.C.  sec. 
1760(e)).  the  Child  Nutrition  Act  of  1966 
(Pub.  L.  89-642,  sec.  11(b).  42  U.S.C 
sec.  1780(b)),  and  the  Food  Stamp  Act 
of  1977  (P>ub.  L  95-113.  sec.  1301.  7 
U.S.C.  sec.  2017(b)); 

(9)  Payments  by  the  Indian  Claims 
Commission  to  the  Confederated  Tribes 
and  Bands  of  the  Yakima  Indian  Nation 
or  the  Apache  Tribe  of  the  Mescalero 
Reservation  (Pub.  L  95-433.  sec.  2.  25 
U.S.C.  609C-1); 

[10]  Payments  to  the  Passamaquoddy 
Tribe  and  the  Penobscot  Nation  or  any 
of  their  members  received  pursuant  to 
the  Maine  Indian  Claims  Settlement  Act 
of  1980  (Pub.  L.  96-420.  sec.  6.  9(c).  25 
use.  1725(i).  1728(c)); 

(J  7)  Payments  under  the  Ixiw-income 
Home  Energy  Assistance  Act,  as 
amended  (Pub.  L.  99-125,  sec.  504(c), 
42  U.S.C.  sec.  8624(0); 

[12]  Student  financial  assistance 
received  from  any  program  fimded  in 
whole  or  part  under  Title  IV  of  the 
Higher  Education  Act  of  1965.  including 
the  Pell  Grant.  Supplemental 
Educational  Opportunity  Grant.  State 
Student  Incentive  Grants.  National 
Direct  Student  Loan.  PLUS.  College 
Work  Study,  and  Byrd  Honor 
Scholarship  programs,  which  is  used  for 
costs  described  in  se<:tion  472  (1)  and 
(2)  of  that  Act  (Pub.  L.  99-498.  section 
479B.  20  use.  1087uu).  The  specified 
costs  set  forth  in  section  472  (1)  and  (2) 
of  the  Higher  Education  Act  are  tuition 
and  fees  normally  assessed  a  student 
carrying  the  same  academic  workload  as 
determined  by  the  institution,  end 
including  the  costs  for  rental  or 
purchase  of  any  equipment,  materiols. 
or  supplies  required  of  all  students  in 
the  same  course  of  study;  and  an 
allowance  for  books,  supplies, 
transportation,  and  miscellaneous 
personal  expenses  for  a  student 
attending  the  institution  on  at  least  a 
half-time  basis,  as  determined  by  the 
institution.  The  specified  costs  set  forth 
in  section  472  (l)and  (2)  of  the  Act  are 
those  costs  which  are  related  to  the 
costs  of  attendance  at  the  educational 
institution  and  do  not  include  room  and 
board  and  dependent  care  expenses; 

(13]  Payments  under  the  Disaster 
Relief  Act  of  1974,  as  amended  by  the 
Disaster  Relief  and  Emergency 
Assistance  Amendments  of  1989  (Pub. 
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L  100-707.  sec.  105(i).  42  U.S.C  sec. 

5155(d)): 

(1-i)  Effective  July  1,  1991.  payments 
received  under  the  Carl  D.  Perkins 
Vocational  Education  Act,  as  amended 
by  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act 
Amendments  of  1990  (Pub.  L.  101-392. 
sec.  501.  20  U.S.C.  sec.  2466d): 

[15]  Payments  pursuant  to  the  Agent 
Orange  Compensation  Exclusion  Act 
(Pub.  L.  101-201,  sec.  1); 

(16)  Payments  received  for  Wartime 
Relocation  of  Civilians  under  the  Civil 
Liberties  Act  of  1988  (Pub.  L.  100-383. 
sec.  105(0(2),  50  App.  U.S.C.  sec. 
1989b-»(f)(2)); 

(J  7)  Value  of  any  child  care  pa\Tnents 
made  under  section  402(g)(1)(E)  of  the 
Social  Security  Act,  as  amended  by  the 
Family  Support  Act  (Pub.  L.  100-485, 
sec.  301,  42  use.  sec.  602  (g)(1)(E)); 

[18]  \'alae  of  any  "at-risk"  block  grant 
child  care  payments  made  under  section 
5081  of  Pub.  L.  101-508,  which 
amended  section  402(i)  of  the  Social 
Security  Act; 

(ly)  Value  of  any  child  care  provided 
or  paid  for  under  the  Child  Care  and 
Development  Block  Grant  Act.  as 
amended  (Pub.  L.  102-586.  Sec.  8(b)), 
42  U.S.C.  9858q); 

[20]  Mandatory  salary  reduction 
amount  for  military  service  personnel 
which  is  used  to  fund  the  Veteran's 
Educational  Assistance  Act  of  1984  (GI 
Bill),  as  amended  (Pub.  L  99-576,  sec. 
303(a)(1).  38  U.S.C.  sec.  1411  (b)); 

[21]  Payments  received  under  the  Old 
Age  Assistance  Claims  Settlement  Act. 
except  for  per  capita  shares  in  excess  of 
S2.000  (Pub.  L.  98-500.  sec.  8.  25  U.S.C. 
sec.  2307); 

{22]  Payments  received  under  the 
Cranston-Gonzales  National  Affordable 
Housing  Act.  unless  the  income  of  the 
family  equals  or  exceeds  80  percent  of 
the  median  income  of  the  area  (Pub.  L. 
101-625.  sec.  522(i)(4).  42  U.S.C.  sec. 
1437fnt); 

[23]  Payments  received  under  the 
Housing  and  Community  Development 
Act  of  1987,  unless  the  income  of  the 
family  increases  at  any  time  to  not  less 
than  50  percent  of  the  median  income 
of  the  area  (Pub.  L.  100-242,  sec. 
126(c)(5)(A),  25  U.S.C.  sec.  2307); 

[24]  Payments  received  under  the  Sac 
and  Fox  Indian  claims  agreement  (Pub. 
L.  94-189,  sec.  6); 

[25]  Payments  received  under  the 
Judgment  Award  Authorization  Act.  as 
amended  (Pub.  L.  97-458.  sec.  4.  25 
U.S.C.  sec.  1407  and  Pub.  L.  98-64,  sec. 
2(b),25U.S.C.  sec.  117b(b)); 

(26)  Payments  for  the  relocation 
assistance  of  members  of  Navajo  and 
Hopi  Tribes  (Pub.  L  93-531.  sec.  22,  22 
U.SC  sec.  640d-21); 


[27]  Payments  to  the  Turtle  Mountain 
Band  of  Chipjiewas,  Arizona  (Pub.  L. 
97^03,  sec.  9); 

[28]  Payments  to  the  Blackfeet, 
Grosventre.  and  Assiniboine  tribes 
(Montana)  and  the  Papago  (Arizona) 
(Pub.  L.  97-408,  sec.  8(d)); 

[29]  Payments  to  the  Assiniboine 
Tribe  of  the  Fort  Belknap  Indian 
community  and  the  Assiniboine  Tribe  of 
the  Fort  Peck  Indian  Reservation 
(Montana)  (Pub.  L.  98-124,  sec.  5); 

[30]  Payments  to  the  Red  Lake  Band 
of  Chippewas  (Pub.  L  98-123,  sec.  3); 

[31]  Payments  received  under  the 
Saginaw  Chippewa  Indian  Tribe  of 
Michigan  Distribution  of  Judgment 
Funds  Act  (Pub.  L.  99-346.  sec.  6(b)(2)); 
and 

[32]  Payments  to  the  Chippewas  of 
Mississippi  (Pub.  L.  99-377.  sec.  4(b)). 

(v)  Verification  of  information.  A 
State  or  local  agency  may  require 
verification  of  information  which  it 
determines  necessary  to  confirm  income 
eligibility  for  Program  benefits. 

(vi)  Aajunct  or  automatic  income 
eligibility.  (A)  The  State  agency  shall 
accept  as  income-eligible  for  the 
Program  any  applicant  who  documents 
that  he/she  is: 

(I)  Certified  as  fully  eligible  to  receive 
food  stamps  under  the  Food  Stamp  Act 
of  1977,  or  certified  as  fully  eligible,  or 
presumptively  eligible  pending 
completion  of  the  eligibility 
determination  process,  to  receive  Aid  to 
Families  with  Dependent  Children 
(AFDC)  under  Part  A  of  Title  IV  of  the 
Social  Security  Act  or  Medical 
Assistance  (i.e..  Medicaid)  under  Title 
XIX  of  the  Social  Security  Act;  or 

[2]  A  member  of  a  family  that  is 
certified  eligible  to  receive  assistance 
under  AFDC,  or  a  member  of  a  family 
in  which  a  pregnant  woman  or  an  infant 
is  certified  eligible  to  receive  assistance 
under  Medicaid. 

[B]  The  State  agency  may  accept,  as 
evidence  of  income  within  Program 
guidelines,  documentation  of  the 
applicant's  participation  in  State- 
administered  programs  not  specified  in 
this  paragraph  that  routinely  require 
documentation  of  income,  provided  that 
those  programs  have  income  eligibility 
guidelines  at  or  below  the  State  agency's 
Program  income  guidelines. 

(C)  Persons  who  are  adjunctively 
income  eligible,  as  set  forth  in 
paragraphs  (d)(2)(vi)(A)  of  this  section, 
shall  not  be  subject  to  the  income  limits 
established  under  paragraph  (d)(1)  of 
this  section. 

(vii)  Income  eligibility  of  Indian 
applicants.  If  an  Indian  State  agency  (or 
a  non-Indian  State  agency  which  acts  on 
behalf  of  a  local  agency  operated  by  an 
Indian  organization  or  the  Indian  Health 


Service)  submits  census  data  or  other 
reliable  documentation  demonstrating 
to  FNS  that  the  majority  of  the  Indian 
households  in  a  local  agency's  service 
area  have  incomes  at  or  below  the  State 
agency's  income  eligibility  guidelines, 
F'NS  may  authorize  the  State  agency  to 
approve  the  use  of  an  income 
certification  system  under  which  the 
local  Indian  agency  shall  inform  each 
Indian  applicant  household  of  the 
maximum  family  income  allowed  for 
that  applicant's  family  size.  The  local 
agency  shall  ensure  that  the  applicant, 
or  the  applicant's  parent  or  caretaker, 
signs  a  statement  that  the  applicant's 
family  income  does  not  exceed  the 
maximum.  The  local  agency  may  verify 
the  income  eligibility  of  any  Indian 
applicant. 

(viii)  Income  eligibility  of  instream 
migrant  farmworkers  and  their  family 
members.  Instream  migrant  farmworkers 
and  their  family  members  with  expired 
Verification  of  Certification  cards  shall 
be  declared  to  satisfy  the  State  agency's 
income  standard;  Provided,  however, 
that  the  income  of  that  instream  migrant 
farmworker  family  is  determined  at  least 
once  every  12  months.  Any 
determination  that  members  of  an 
instream  migrant  farmworker  family 
have  met  the  income  standard,  either  in 
the  migrant's  home  base  area  before  the 
migrant  has  entered  the  stream  for  a 
particular  agricultural  season,  or  in  an 
instream  area  during  the  agricultural 
season,  shall  satisfy  the  income  criteria 
in  any  State  for  any  subsequent 
certification  while  the  migrant  is 
instream  during  the  12-month  period 
following  the  determination. 
•        •        •        *        • 

(h)*   *  * 

(1)  The  State  agency  shall  ensure  that 
local  agencies  disqualify  an  individual 
during  a  certification  period  if,  on  the 
basis  of  a  reassessment  of  Program 
eligibility  status,  the  individual  is 
determined  ineligible;  provided, 
however,  that  an  individual  determined 
adjunctively  income  eligible  under 
paragraph  (d)(2)(vi)(A)  (J)  or  [2]  of  this 
section  or  income  eligible  under 
paragraph  (d)(2)(vi)(B)  of  this  section  is 
not  disqualified  solely  on  the  basis  of  a 
determination  they  no  longer  participate 
in  AIDC,  Medicaid.  Food  Stamps,  or 
another  qualified  State-administered 
program  or  are  no  longer  a  member  of 
a  family  which  contains  an  AFDC 
recipient  or  a  pregnant  woman  or  an 
infant  receiving  Medicaid.  The  State 
agency  shall  ensure  that  local  agencies 
disqualify'  such  an  individual  during  a 
certification  period,  if  on  the  basis  of  a 
reassessment  of  Program  eligibility,  the 
individual  is  no  longer  deemed  income 
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eligible  under  paragraph  (d)(2)(vi)  (A)  or 
(B)  of  this  section  and  does  not  meet  the 
income  eligibility  requirements  of 
paragraph  (d)(1)  of  this  section.  The 
State  agency  may  authorize  local 
agencies  to  disqualify  an  individual 
during  the  certification  period  for  the 
following  reasons: 
***** 

(ii)  Failure  to  obtain  food  instruments 
or  supplemental  foods  for  a  number  of 
consecutive  months,  as  specified  by  the 
State  agency,  evidenced  by  indicators 
such  as  failure  to  pick  up  supplemental 
foods  or  food  instruments,  nonreceipt  of 
food  instruments  as  evidenced  by  return 
of  mailed  in.struments,  or  failure  to  have 
an  eledronic  benefit  transfer  card 
revalidated  to  authorize  the  purchase  of 
supplemental  foods. 
***** 

(j)*   *   * 

(6)  A  person  who  is  about  to  be 
suspended  or  disqualified  from  program 
participation  at  any  time  during  the 
certification  period  shall  be  advised  in 
wTiting  not  less  than  15  days  before  the 
suspension  or  disqualification.  *   *  * 
***** 

(9)  If  a  State  agency  must  suspend  or 
terminate  benefits  to  any  participant 
during  the  participant's  certification 
period  due  to  a  shortage  of  funds  for  the 
Program,  it  shall  issue  a  notice  to  such 
participant  in  advance,  as  stipulated  in 
paragraph  (j)(6)  of  this  section.  Such 
notice  shall  also  include  the  categories 
of  participants  whose  benefits  are  being 
suspended  or  terminated  due  to  such 
shortage. 


§246.9    [Amended] 

10.  In  §  246.9(g),  reference  to 
"§  246.7(i)(6)"  is  revised  to  read 
"§246.7(j)(6)". 

11.  In  §246.11: 

a.  A  new  sentence  is  added  at  the  end 
of  paragraph  (c)(2); 

b.  Paragraphs  (c)(3).  (c)(5).  and  (c)(6) 
are  revised; 

c.  A  new  paragraph  (c)(8)  is  added; 
and 

d.  Paragraph  {e)(4)  is  revised. 

The  additions  and  revisions  read  as 
follows: 

§  246.1 1     Nutrition  education. 

***** 

(c)  *   *   * 

(2)  •   •  *  xhe  State  agency  shall  also 
provide  training  on  the  promotion  and 
management  of  breastfeeding  to  staff  at 
local  agencies  who  will  provide 
information  and  assistance  on  this 
subject  to  participants. 

(3)  Identify  or  develop  resources  and 
educational  materials  for  use  in  local 


agencies,  including  breastfeeding 
promotion  and  instruction  materials, 
taking  reasonable  steps  to  include 
materials  in  languages  other  than 
English  in  areas  where  a  significant 
number  or  proportion  of  the  population 
needs  the  information  in  a  language 
other  than  English,  considering  the  size 
and  concentration  of  such  population 
and,  where  possible,  the  reading  level  of 
participants. 
***** 

(5)  Armually  perform  and  document 
evaluations  of  nutrition  education  and 
breastfeeding  promotion  and  support 
activities. 

The  evaluations  shall  include  an 
assessment  of  participants'  views 
concerning  the  effectiveness  of  the 
nutrition  education  and  breastfeeding 
promotion  and  support  they  received. 

(6)  Monitor  local  agency  activities  to 
ensure  compliance  with  provisions  set 
forth  in  paragraphs  (c)(8),  (d),  and  (e)  of 
this  section. 
***** 

(8)  Establish  standards  for 
breastfeeding  promotion  and  support 
which  include,  at  a  minimum,  the 
following; 

(i)  A  policy  that  creates  a  positive 
clinic  environment  which  endorses 
breastfeeding  as  the  preferred  method  of 
infant  feeding; 

(ii)  A  requirement  that  each  local 
agency  designate  a  staff  person  to 
coordinate  breastfeeding  promotion  and 
support  activities; 

(iii)  A  requirement  that  each  local 
agency  incorporate  task-appropriate 
breastfeeding  promotion  and  support 
training  into  orientation  programs  for 
new  staff  involved  in  direct  contact  with 
WIC  clients;  and 

(iv)  A  plan  to  ensure  that  women  have 
access  to  breastfeeding  promotion  and 
support  activities  during  the  prenatal 
and  postpartum  periods, 
***** 

(e)*   •   • 

(4)  The  local  agency  shall  document 
in  each  participant's  certification  file 
that  nutrition  education  has  been  given 
to  the  participant  in  accordance  with 
State  agency  standards,  except  that  the 
second  or  any  subsequent  nutrition 
education  contact  during  a  certification 
period  that  is  provided  to  a  participant 
in  a  group  setting  may  be  documented 
in  a  masterfile.  Should  a  participant 
miss  a  nutrition  education  appointment, 
the  local  agency  shall,  for  purposes  of 
monitoring  and  further  education 
efforts,  document  this  fact  in  the 
participant's  file,  or,  at  the  local 
agency's  discretion,  in  the  case  of  a 
second  or  subsequent  missed  contact 
where  the  nutrition  education  was 


offered  in  a  group  setting,  document  this 
fact  in  a  master  file. 

***** 

12.  In  §246,12: 

a.  In  paragraph  (o),  reference  to 
"paragraph  (s)(8)"  is  revised  to  read 
"paragraph  (r)(8)"; 

b.  In  paragraph  (r)(2)  (ii)  and  (iii).  all 
references  to  "paragraph  (s)(2)(i)"  are 
revised  to  read  "paragraph  (r)(2)(i)"; 
and, 

c.  Paragraph  (r)(8)  is  revised. 
The  revision  reads  as  follows: 

§  246.12    Food  delivery  systems. 
*        *         *         •         • 
(r)*    *    * 

(8)  Participants  or  their  authorized 
proxies  shall  personally  pick  up  food 
instruments  when  scheduled  for 
nutrition  education  or  for  an 
appointment  to  determine  whether 
participants  are  eligible  for  a  second  or 
subsequent  certification  period. 
However,  in  all  other  circumstances  the 
State  agency  may  provide  for  issuance 
of  food  instruments  through  an 
alternative  means,  such  as  electronic 
benefit  transfer  (EBT)  or  mailing,  unless 
FNS  determines  that  such  action  would 
jeopardize  the  integrity  of  program 
ser\'ices  or  program  accountability.  If  a 
State  agency  opts  to  mail  WIC  food 
instruments,  it  must  provide 
justification,  as  part  of  the  description  of 
its  alternative  issuance  system  in  its 
State  plan,  as  required  in  §246.4(a)(21). 
for  mailing  WIC  food  instruments  to 
areas  where  food  stamps  are  not  mailed. 

State  agencies  which  opt  to  mail  food 
instruments  must  establish  and 
implement  a  system  which  ensures  the 
return  of  food  instruments  to  the  State 
or  local  agency  if  the  participant  no 
longer  resides  or  receives  mail  at  the 
address  to  which  the  food  instruments 
were  mailed, 
***** 

13.  In  §246.14: 

a.  The  heading  and  introductory  text 
of  paragraph  (c)  and  paragraph  (c)(1)  are 
revised; 

b.  A  new  paragraph  (c)(10)  is  added. 
The  revision  and  addition  read  as 

follows: 

§  246. 14    Prog  ram  costs. 

***** 

(c)  Specified  allowable  nutrition 
sen-ices  and  administration  costs. 
Allowable  nutrition  services  and 
administration  (NSA)  costs  include  the 
following: 

(1)  The  cost  of  nutrition  education 
and  breastfeeding  promotion  and 
support  which  meets  the  requirements 
of  §  246.11.  During  each  fiscal  year,  each 
State  agency  shall  expend  for  nutrition 
education  activities  and  breastfeeding 
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promotion  and  support  activities,  an 
aggregate  amount  that  is  not  less  than 
the  sum  of  one-sixth  of  the  amount 
expended  by  the  State  agency  for  costs 
of  NSA,  and  an  amount  equal  to  a 
proportionate  share  of  $8  million 
targeted  specifically  for  breastfeeding 
promotion  and  support  activities.  Each 
State  agency's  share  of  the  $8  million 
shall  be  determined  on  the  basis  of  the 
average  monthly  number  of  pregnant 
and  breastfeeding  women  served  by  a 
WIC  State  agency  as  a  percentage  of  the 
average  monthly  number  of  pregnant 
and  breastfeeding  women  served  by  all 
WIC  State  agencies.  The  amount  to  be 
spent  on  nutrition  education  shall  be 
computed  by  taking  one-sixth  of  the 
total  fiscal  year  NSA  expenditures.  The 
amount  spent  by  a  State  agency  on 
breastfeeding  promotion  and  support 
activities  shall  be  at  least  an  amount 
that  is  equal  to  its  proportionate  share 
of  the  $H  million  as  specified  in  this 
paragraph.  If  the  State  agency's  total 
reported  nutrition  education  and 
breastfeeding  promotion  and  support 
expenditures  are  less  than  the  required 
amount  of  expenditures,  the  Department 
will  issue  a  claim  for  the  difference.  The 
State  agency  may  also  request  prior 
uTitten  permission  from  the  Department 
to  spend  less  than  the  required  portions 
of  its  NSA  grant  for  either  nutrition 
education  or  for  breastfeeding 
promotion  and  support  activities.  The 
Department  may  grant  such  permission 
if  the  State  agency  has  documented  that 
other  resources,  including  in-kjnd 
resources,  will  be  used  to  conduct  these 
activities  at  a  level  commensurate  with 
the  requirements  of  this  paragraph. 
Such  requests  should  be  submitted  to 
the  appropriate  FNS  regional  office  for 
approval.  Nutrition  education  costs  are 
limited  to  activities  which  are  distinct 
and  separate  efforts  to  help  participants 
understand  the  importance  of  nutrition 
to  health.  The  cost  of  dietary 
assessments  for  the  purpose  of 
Cfrtifira'ion,  the  cost  of  prescribing  and 
issuir.g  supplemental  foods,  the  cost  of 
s-rreening  for  drug  and  other  harmful 
substance  use  and  making  referrals  to 
drug  and  other  harmful  substance  abuse 
sen  ices,  and  the  cost  of  other  health- 
related  screening  shall  not  be  applied  to 
the  expenditure  requirement  for 
nutrition  education  and  breastfeeding 
promotion  and  support  activities.  The 
Department  shall  advise  State  agencies 
regarding  methods  for  minimizing 
documentation  of  the  nutrition 
education  and  breastfeeding  promotion 
and  support  expenditure  requirement. 
Costs  to  be  applied  to  the  one-sixth 
minimum  amount  required  to  be  spent 
on  nutrition  education  and  the  target 


share  of  funds  required  to  be  spent  on 
breastfeeding  promotion  and  support 
include,  but  need  not  be  limited  to — 

(i)  Salary  and  other  costs  for  time 
spent  on  nutrition  education  and 
breastfeeding  promotion  and  support 
consultations  whether  with  an 
individual  or  group; 

(ii)  The  cost  cf  procuring  and 
producing  nutrition  education  and 
breastfeeding  promotion  and  support 
materials  including  handouts,  flip 
charts,  filmstrips,  projectors,  food 
models  or  other  teaching  aids,  and  the 
cost  of  mailing  nutrition  education  or 
breastfeeding  promotion  and  support 
materials  to  participants; 

(iii)  The  cost  of  training  nutrition  or 
breastfeeding  promotion  and  support 
educators,  including  costs  related  to 
conducting  training  sessions  and 
purchasing  and  producing  training 
materials; 

(iv)  The  cost  of  conducting 
evaluations  of  nutrition  education  or 
breastfeeding  promotion  and  support 
activities,  including  evaluations 
conducted  by  contractors; 

(v)  Salary  and  other  costs  incurred  in 
developing  the  nutrition  education  and 
breastfeeding  promotion  and  support 
portion  of  the  State  Plan  and  local 
agency  nutrition  education  and 
breastfeeding  promotion  and  support 
plans;  and 

(vi)  The  cost  of  monitoring  nutrition 
education  and  breastfeeding  promotion 
and  support  activities. 
***** 

(10)  The  cost  of  breastfeeding  aids 
which  directly  support  the  initiation 
and  continuation  of  breastfeeding. 

***** 

14.  In  §246.16: 

a.  Paragraphs  (a)  through  (i)  are 
revised  and  paragraphs  (j)  through  (k) 
are  removed; 

b.  Paragraphs  (1)  through  (q)  are 
redesignated  as  paragraphs  (j)  through 
(o);  and, 

c.  In  newly  redesignated  paragraphs 
(k)(2)  (ii)  and  (iii),  all  references  to 
"administrative"  are  revised  to  read 
"nutrition  services  and  administration". 

The  revisions  read  as  follows: 

§246.16    Distribution  of  funds. 

(a)  General.  This  paragraph  describes 
the  timeframes  for  distribution  of 
appropriated  funds  by  the  Department 
to  participating  State  agencies  and  the 
authority  for  the  Secretary  to  use 
appropriated  funds  for  evaluation 
studies  and  demonstration  projects. 

(1)  Authorized  appropriations  to  carry 
out  the  provisions  of  this  section  may  be 
made  not  more  than  1  year  in  advance 
of  the  beginning  of  the  fiscal  year  in 


which  the  funds  shall  become  available 
for  disbursement  to  the  State  agencies. 
The  funds  shall  remain  available  for  the 
purposes  for  which  appropriated  until 
expended. 

(2)  In  the  case  of  appropriations 
legislation  providing  funds  through  the 
end  of  a  fiscal  year,  the  Secretary  shall 
issue  to  State  agencies  an  initial 
allocation  of  funds  provided  under  such 
legislation  not  later  than  the  expiration 
of  the  15-day  period  beginning  on  the 
date  of  the  enactment  and  subsequent 
allocation  of  funds  shall  be  issued  not 
later  than  the  beginning  of  each  of  the 
second,  third  and  fourth  quarters  of  the 
fiscal  vear. 

(3)  Allocations  of  funds  pursuant  to 
paragraph  (a)(2)  of  this  section  shall  be 
made  as  follows:  The  initial  allocation 
of  funds  to  State  agencies  shall  include 
not  less  than  Vj  of  the  appropriated 
amounts  for  the  fiscal  year.  The 
allocation  of  funds  to  be  made  not  later 
than  the  beginning  of  the  second  and 
third  quarters  shall  each  include  not 
less  than  'A  of  the  appropriated  amounts 
for  the  fiscal  year. 

(4)  In  the  case  of  legislation  providing 
funds  for  a  period  that  ends  prior  to  the 
end  of  a  fiscal  year,  the  Secretary  shall 
issue  to  State  agencies  an  initial 
allocation  of  funds  not  later  than  the 
expiration  of  the  10-day  period 
begiiming  on  the  date  of  enactment.  In 
the  case  of  legislation  providing 
appropriations  for  a  period  of  not  more 
than  4  months,  all  funds  must  be 
allocated  to  State  agencies  except  those 
reserved  by  the  Secretary  to  carry  out 
paragraph  (a)(6)  of  this  section. 

(5)  In  any  fiscal  year  unused  amounts 
from  a  prior  fiscal  year  that  are 
identified  by  the  end  of  the  first  quarter 
of  the  fiscal  year  shall  be  recovered  and 
reallocated  not  later  than  the  beginning 
of  the  second  quarter  of  the  fiscal  year. 
Unused  amounts  from  a  prior  fiscal  year 
that  are  identified  after  the  end  of  the 
first  quarter  of  the  fiscal  year  shall  be 
recovered  and  reallocated  on  a  timely 
basis. 

(6)  Up  to  one-half  of  one  percent  of 
the  sums  appropriated  for  each  fiscal 
year,  not  to  exceed  $5,000,000,  shall  be 
available  to  the  Secretary  for  the 
purpose  of  evaluating  program 
perfonnance,  evaluating  health  benefits, 
providing  technical  assistance  to 
improve  State  agency-administrative 
systems  preparing  the  biennial 
Participation  Report  to  Congress 
described  in  §  246.25(b)(3)  of  this  part, 
and  administering  pilot  projects, 
including  projects  designed  to  meet  the 
special  needs  of  migrants,  Indians,  and 
rural  populations. 

(b)  Distribution  and  application  of 
grant  funds  to  State  agencies. 
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Notwithstanding  any  other  provision  of 
law,  funds  made  available  to  the  State 
agencies  for  the  Program  in  any  fiscal 
year  will  be  managed  and  distributed  as 
follows: 

(1)  The  State  agency  shall  ensure  that 
all  Program  funds  are  used  only  for 
Program  purposes.  As  a  prerequisite  to 
the  receipt  of  funds,  the  State  agency 
shall  have  executed  an  agreement  with 
the  Department  and  shall  have  received 
approval  of  its  State  Plan. 

(2)  Notwithstanding  any  other 
provision  of  law,  all  funds  not  made 
available  to  the  Secretary  in  accordance 
with  paragraph  (a)(6)  of  this  section 
shall  be  distributed  to  State  agencies  on 
the  basis  of  funding  formulas  which 
allocate  funds  to  all  State  agencies  for 
food  costs  and  NSA  costs  incurred 
during  the  fiscal  year  for  which  the 
funds  had  been  made  available  to  the 
Department.  Final  State  agency  grant 
levels  as  determined  by  the  funding 
formula  and  State  agency  breastfeeding 
promotion  and  support  expenditure 
targets  will  be  issued  in  a  timely 
manner. 

(3)  A  State  agency  may  transfer  funds 
allocated  to  it  for  one  fiscal  year  to 
another  fiscal  year  under  the  following 
conditions: 

(i)  Not  more  than  1  percent  of  the 
funds  allocated  to  a  State  agency  for 
food  costs  incurred  in  any  fiscal  year 
may  be  expended  by  the  State  agency 
for  food  costs  incurred  in  the  preceding 
fiscal  year: 

(ii)  Not  more  than  1  percent  of  the 
total  funds  allocated  to  a  State  agency 
for  food  costs  and  for  NSA  costs  in  any 
fiscal  year  may  be  spent  forward  and 
expended  by  the  State  agency  for  such 
costs  incurred  in  the  subsequent  fiscal 
year,  except  that  State  agencies  which 
converted  food  funds  to  NSA  funds 
under  paragraph  (f)  of  this  section 
during  a  fiscal  year  shall  not  spend  NSA 
funds  forward  into  the  following  fiscal 
year. 

(iii)  The  total  amount  of  funds 
transferred  from  any  fiscal  year  under 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this 
section  shall  not  exceed  1  percent  of  the 
funds  allocated  to  a  State  agency  for  the 
fiscal  year. 

(iv)  A  State  agency  which  has 
implemented  an  acceptable  cost 
containment  measure(s)  resulting  in 
increased  annual  food  cost  savings  of 
more  than  5  percent  of  its  food  grant, 
may  spend  forward  into  the  fiscal  year 
following  the  fiscal  year  of 
implementation  a  maximum  of  5 
percent  of  the  funds  allocated  to  the 
State  agency  for  food  costs  for  the  fiscal 
year  of  implementation  of  such  system, 
less  any  food  funds  backspent  into  the 
prior  fiscal  year  under  paragraph 


(b)(3)(i)  of  this  section  and  any  food  and 
NSA  funds  spent  forward  into  the 
succeeding  fiscal  year  under  paragraph 
fb)(3)(ii)  of  this  section. 

(v)  Any  State  agency  entering  the 
second  fiscal  year  following  the  fiscal 
year  of  implementation  of,  or  a 
significant  change  to,  any  cost 
containment  measure  may,  at  its 
discretion,  spend  forward  up  to  3 
percent  of  the  funds  allocated  to  such 
State  agency  for  food  costs  for  such 
fiscal  year,  less  any  food  funds 
backspent  under  paragraph  (b)(3)(i)  of 
this  section  and  any  food  and  NSA 
funds  spent  forward  from  the  fiscal  year 
under  paragraph  (b)(3)(ii)  of  this  section. 

(vi)  The  State  agency  shall  specify  in 
writing  to  the  Department  the  amount  of 
funds  it  intends  to  backspend  under 
paragraph  (b)(3){i)  of  this  section  and  to 
spend  forward  under  paragraphs  (b)(3) 
(ii),  (iv)  and  (v)  of  this  section  not  later 
than  March  1  of  the  fiscal  year  following 
the  fiscal  year  from  which  funds  are  to 
be  transferred. 

(vii)  Food  funds  transferred  by  the 
State  agency  from  one  fiscal  year  to 
another  shall  be  used  by  the  State 
agency  only  for  food  costs  in  the 
subsequent  fiscal  year  and,  in 
accordance  with  §  246.14(a)(2)  of  this 
part,  shall  not  be  used  to  cover  NSA 
costs.  Any  funds  spent  forward  by  the 
State  agency  for  expenditure  in  the 
subsequent  fiscal  year  shall  not  affect 
the  amount  of  funds  allocated  to  such 
State  agency  for  the  subsequent  fiscal 
year.  The  Etepartment  shall  presume 
that  any  funds  spent  forward  are  the 
first  funds  expended  by  such  State 
agency  for  costs  incurred  in  the 
subsequent  fiscal  year. 

(4)  Any  State  agency  using  an 
approved  cost  containment  measurers 
defined  in  §246.2  of  this  part  (rebates, 
competitive  bidding,  home  delivery  and 
direct  distribution),  may  temporarily 
borrow  amounts  made  available  to  the 
State  agency  for  the  first  quarter  of  a 
fiscal  year  to  defray  expenses  for  costs 
incurred  during  the  final  quarter  of  the 
preceding  fiscal  year.  Any  State  agency 
that  uses  this  authority  shall  restore  or 
reimburse  such  borrowed  amounts 
when  the  State  agency  receives  payment 
as  a  result  of  its  cost  containment 
measures  for  such  expenses. 

(5)  Each  State  agency's  funds  will  be 
provided  by  means  of  a  Letter  of  Credit 
unless  another  fimding  method  is 
specified  by  the  Department.  State 
agencies  shall  use  funds  to  cover  those 
allowable  and  documented  Program 
costs,  as  defined  in  §  246.14,  which  are 
incurred  by  the  State  agency  and 
participating  local  agencies  within  their 
jurisdictions. 


(c)  Allocation  formula.  State  agencies 
shall  receive  grant  allocations  according 
to  the  formulas  described  in  this 
paragraph.  To  accomplish  the 
distribution  of  funds  under  the 
allocation  formulas.  State  agencies  shall 
furnish  the  Department  with  any 
necessary  financial  and  Program  data. 

(1)  Use  of  participation  data  in  the 
formula.  Wherever  the  formulas  set 
fbrth  in  paragraphs  (c)(2)  and  (c)(3)  of 
this  section  require  the  use  of 
participation  data,  the  Department  shall 
use  participation  data  reported  by  State 
agencies  according  to  §  246.25(b)  of  this 
part;  Provided,  /lowever.  that  prior  to 
using  such  participation  data  in  any 
such  formula  the  Department  shall 
adjust  such  data  as  necessary  to  impute 
the  number  of  persons  in  each 
participant  category  that  are  in  each 
nutritional  risk  priority  group;  Provided, 
further,  that  the  Department  shall  use 
data  reflecting  participation  supported 
by  the  aggregate  of  Federal  and  State 
funds  for  any  State  agency  whose  State 
has  budgeted  funds  from  State  sources 
for  the  Program,  if  such  State  agency 
requests  the  Department  to  do  so  in 
accordance  with  a  deadline  prescribed 
by  the  Department. 

(2)  Allocation  for  nutrition  senices 
and  administration.  The  funds  available 
for  allocation  to  State  agencies  for  NSA 
for  each  fiscal  year  shall  be  an  amount 
sufficient  to  guarantee  a  national 
average  per  participant  grant,  as 
adjusted  for  inflation.  The  amount  of  the 
national  average  per  participant  grant 
for  NSA  for  any  fiscal  year  will  be  $8.24. 
the  amount  of  the  national  average  per 
participant  grant  for  NSA  allocated  for 
Fiscal  Year  1987,  annually  adjusted  for 
inflation.  This  inflation  adjustment  will 
be  made  by  revising  the  $8.24  to  reflect 
the  percentage  change  in  the  value  of 
the  index  for  State  and  local  government 
purchases,  calculated  using  the  implicit 
price  deflator,  as  published  by  the 
Bureau  of  Economic  Analysis  of  the 
Department  of  Commerce.  The 
percentage  change  shall  be  calculated 
based  upon  the  change  between  (x)  the 
base  year,  and  (y)  the  most  recent 
estimate  that  is  available  as  of  the  start 
of  the  current  fiscal  year  of  the  value  of 
such  index  for  the  12-month  period 
ending  June  30  of  the  previous  fiscal 
year.  The  base  year  is  the  value  of  such 
index  for  the  12-month  period  ending 
June  1986.  Funds  for  NSA  costs  will  be 
allocated  according  to  the  following 
procedure: 

(i)  Allocation  of  stability  funds.  To  the 
extent  funds  are  available,  and  subject 
to  the  provisions  of  paragraph  (c)(2)(iii) 
of  this  section,  each  State  agency  shall, 
at  a  minimum,  receive  an  amount  equal 
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to  the  final  amount  of  funds  received  for 
NSA  in  the  preceding  fiscal  year. 

(ii)  Allocation  of  residual  funds. 
Subject  to  the  provisions  of  paragraph 
(c)(2Hiii)  of  this  section,  any  funds 
remaining  available  for  allocation  for 
NSA  after  the  stability  allocation 
required  by  paragraph  (c)(2)(i)  of  this 
section  has  been  completed  shall  be 
allocated  as  residual  funds. 

(A)  The  Department  shall  allocate 
n:'sidual  funds  to  each  State  agency 
according  to  a  method  that  determines 
the  higher  of  an  amount  equalling  the 
stability  funds  which  are  allocated  in 
accordance  with  paragraph  (c)(2)(i)  of 
this  section  plus  an  amount 
commensurate  with  the  projected 
increase  in  participation  from  the 
preceding  year  as  determined  by  the 
Department  or  the  amount  of  funds 
generated  by  the  formula  set  forth  in 
paragraph  (c)(2)(ii)(B}  of  this  section. 

(B)  The  fonnula  shall  calculate  the 
amount  of  funds  each  State  agency 
would  receive  if  all  available  NSA  funds 
were  allocated  on  the  basis  of  the 
average  monthly  participation  levels,  as 
projected  by  the  Department.  Each  State 
agency's  projected  participation  level 
shall  be  adjusted  to  account  for  the 
higher  (per  participant)  costs  associated 
with  small  participation  levels, 
differential  salary  levels  relative  to  a 
national  average  salary  level,  and 
service  to  Priority  I  participants  relative 
to  the  national  average  service  to 
Priority  I  participants.  The  formula  shall 
be  adjusted  to  account  for  these  costs 
factors  in  the  follow  ing  manner:  80 
percent  of  available  funds  shall  provide 
compensation  based  on  rates  which  are 
proportionately  higher  for  the  first 
15,000  or  fewer  participants,  as 
projected  by  the  Department,  and  20 
percent  of  available  funds  shall  provide 
compensation  based  on  differential 
salary  levels  and  service  to  Priority  I 
participants,  as  determined  by  the 
Department. 

(iii)  Discretionary  funds  Each  State 
agency's  final  NSA  grant  shall  be 
reduced  by  10  percent,  and  these  funds 
shall  be  aggregated  for  all  State  agencies 
within  each  FNS  region  to  form  a 
discretionary  fund.  The  Department 
shall  distribute  these  funds  according  to 
guidelines  which  shall  be  established 
nationally  each  year  and  which  shall 
consider  the  varying  needs  of  State 
agencies  within  the  region. 

(iv)  Operational  le\'el.  The  sum  of 
each  State  agency's  stability,  residual 
and  discretionary  funds  shall  constitute 
the  State  agency's  operational  level. 
This  operational  level  shall  remain 
unchanged  for  such  year  even  if  the 
number  of  Federally-supported 
participants  in  the  program  at  such  State 


agency  is  lower  than  the  Federally- 
projected  participation  level.  However, 
if  the  provisions  of  paragraph  (e)(2)(ii) 
of  this  section  are  applicable,  a  State 
agency  will  have  its  operational  level  for 
NSA  reduced  in  the  immediately 
succeeding  fiscal  year. 

(3)  Allocation  for  food  costs.  In  any 
fiscal  year,  any  amounts  remaining  from 
amounts  appropriated  for  such  fiscal 
year  and  amounts  appropriated  for  the 
preceding  fiscal  year  after  making  any 
allocations  under  paragraph  (a)(6)  of 
this  section  and  allocations  for  NSA  as 
required  by  paragraph  (c)(2)  of  this 
section  shall  be  made  available  for  food 
costs.  Allocations  to  State  agencies  for 
food  costs  will  be  determined  according 
to  the  following  procedure: 

(i)  Allocation  of  stability  funds.  Each 
State  agency  shall  receive  for  food  costs 
a  base  amount  of  stability  funds  equal 
to  the  sum  of  all  funds  allocated  to  such 
State  agency  for  all  food  costs  during  the 
preceding  fiscal  year  minus  fifty  (50) 
percent  of  any  food  funds  voluntarily 
returned  by  such  State  agency  prior  to 
July  16  of  the  preceding  fiscal  year.  This 
base  amount  shall  be  adjusted  by  the 
cumulative  effect  of  the  following 
operations. 

(A)  Inpation  adjustrnent.  The  base 
amount  shall  be  increased  by  an 
infiation  factor.  The  inflation  factor 
shall  be  obtained  by  dividing  the  State 
agency's  imputed  participation  in 
Priorities  I.  II  and  111  by  its  total 
participation  and  multiplying  the 
resuhing  quotient  by  the  anticipated 
rate  of  infiation  as  determined  by  FNS. 
Provided,  however,  that  the  sum  of  the 
stability  funds  and  residual  funds 
allocated  to  any  Indian  State  agency  for 
food  costs  shall  not  be  less  than  such 
State  agency's  base  amount  increased  by 
the  anticipated  rate  of  inflation. 

(B)  Migrant  set-aside.  Each  State 
agency's  base  amount,  as  adjusted  for 
inflation,  shall  be  further  adjusted  in 
order  to  make  funds  available  for 
services  to  eligible  members  of  migrant 
populations.  The  national  aggregate 
amount  of  funds  made  available  for  this 
purpose  shall  not  be  less  than  nine- 
tenths  of  one  percent  of  the  sums 
appropriated  for  the  applicable  fiscal 
year.  To  the  extent  that  this  amount 
exceeds  the  amount  required  to 
maintain  each  State  agency's  existing 
level  of  service  to  migrants,  as 
determined  by  the  Department,  funds 
shall  be  deducted  on  a  proportional 
basis  from  every  State  agency's  base 
amount  as  adjusted  for  infiation.  The 
funds  made  available  thereby  shall  be 
added  to  the  amounts  awarded  to  those 
State  agencies  that  had  served  migrant 
populations  in  the  immediately 
preceding  fiscal  year.  The  basis  for 


determining  each  such  State  agency's 
share  of  these  funds  shall  be  its 
proportionate  share  of  the  anticipated 
cost,  as  determined  by  the  Department, 
of  supplemental  foods  to  be  provided  to 
eligible  migrants  in  the  applicable  fiscal 
year. 

(ii)  Allocation  of  residual  funds.  Any 
funds  remaining  available  for  allocation 
for  food  costs  after  the  allocation  of 
stability  food  funds  required  by 
paragraph  (c)(3)(i)  of  this  section  has 
been  completed  shall  be  allocated  as 
follows. 

(A)  Fifty  (50)  percent  of  such  food 
funds  shall  be  allocated  on  the  basis  of 
the  State  agency's  imputed  participation 
in  Priority  I.  Of  the  funds  available  for 
allocation  on  this  basis,  the  percent 
allocated  to  each  State  agency  shall  be 
the  percent  such  State  agency's  imputed 
Priority  I  part.icipation  is  of  the  national 
aggregate  imputed  Priority  I 
participation. 

(B)  Fifty  (50)  percent  of  such  food 
funds  shall  be  allocated  on  the  basis  of 
the  extent  to  which  the  total  amount  of 
funds  each  State  agency  receives 
through  the  allocations  required  by 
paragraphs  (c)(3)(i)  and  (c)(3)(ii)(A)  of 
this  section  falls  short  of  the  amount 
such  State  agency  would  receive  for 
food  costs  if  all  funds  available  for  food 
were  allocated  solely  on  the  basis  of 
each  State  agency's  proportionate  share 
of  the  national  aggregate  population  of 
persons  potentially  eligible  to 
participate  in  the  Program.  Each  State 
agency's  population  of  potentially 
eligible  persons  shall  be  determined 
through  poverty  and  health  indicators 
selected  by  FNS.  If  the  CSFP  also 
operates  in  the  State,  the  number  of 
persons  in  such  State  participating  in 
the  CSFP  but  otherw  ise  eligible  to 
participate  in  the  Program,  as 
determined  by  FNS,  shall  be  deducted 
from  such  State  agency's  population  of 
potentially  eligible  persons.  For 
purposes  of  this  allocation,  the 
respective  amounts  of  food  funds  that 
would  be  allocated  to  Alaska,  the  Virgin 
Islands,  Hawaii.  Guam,  and  any  Indian 
State  agencies  located  within  the 
borders  of  these  States,  on  the  basis  of 
their  respective  shares  of  the  potentially 
eligible  population,  shall  be  adjusted  on 
the  basis  of  appropriate  Thrifty  Food 
Plan  amounts  used  in  the  Food  Stamp 
Program.  The  adjusting  factor  for  each 
such  Slate  agency  shall  be  the  quotient 
obtained  by  dividing  the  Thrifty  Food 
Plan  amount  used  in  the  applicable 
State  by  the  Thrifty  Food  Plan  amount 
used  in  the  48  contiguous  States  and  the 
District  of  Columbia;  Provided,  however, 
that  the  "Urban  Ala.ska"  Thrifty  Food 
Plan  amount  shall  be  used  to  determine 
the  adjusting  factor  for  the  Alaska  State 
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Agency,  and  the  adjusting  factor  for  any 
Indian  State  agenc>-  located  uithin  the 
State  of  Alaska  shall  be  determined  from 
whichever  "Rural  Alaska"  Thrifty  Food 
Plan  amount  is  used  in  the  locality 
ser\od  by  such  Indian  State  agency. 

(4)  Adjustment  for  new  State  agencies. 
Whenever  a  State  agency  that  had  not 
previously  administered  the  program 
enters  into  an  agreement  with  the 
Department  to  do  so  during  a  fiscal  year, 
the  Department  shall  make  any 
adjustments  to  the  reouirements  of  this 
section  that  are  deemed  necessary  to 
establish  an  appropriate  initial  hmding 
level  for  such  State  agency. 

(d)  Distribution  of  funds  to  local 
agencies.  The  State  agency  shall  provide 
to  local  agencies  all  funds  made 
available  oy  the  Department,  except 
those  funds  necessary  for  allowable 
State  agency  NSA  costs  and  food  costs 
paid  directly  by  the  State  agency.  The 
State  agency  shall  di'stribute  the  funds 
based  on  claims  submitted  at  least 
monthly  by  the  local  agency.  Where  the 
State  agency  advances  funds  to  local 
agencies,  the  Slate  agency  shall  ensure 
that  each  local  agency  has  funds  to 
cover  immediate  disbursement  needs, 
and  the  State  agency  shall  offset  the 
advances  made  against  incoming  claims 
each  month  to  ensure  that  funding 
levels  reflect  the  actual  expenditures 
reported  by  the  local  agency.  Upon 
receipt  of  Program  funds  from  the 
Department,  the  State  agency  shall  take 
the  following  actions: 

(1)  Distrbute  fimds  to  cover  expected 
food  cost  expenditures  and/or  distribute 
caseload  targets  to  each  local  agency 
which  are  used  to  project  food  cost 
expenditures. 

(2)  Allocate  funds  to  cover  expected 
local  agency  NSA  costs  in  a  manner 
which  takes  into  consideration  each 
local  agency's  needs.  For  the  allocation 
of  NSA  funds,  the  State  agency  shall 
develop  an  NSA  funding  procedure,  in 
cooperation  with  representative  local 
agencies,  which  takes  into  account  the 
varying  needs  of  the  local  agencies.  The 
State  agency  shall  consider  the  views  of 
local  agencies,  but  the  final  decision  as 
to  the  funding  procedure  remains  with 
the  State  agency.  The  State  agency  shall 
take  into  account  factors  it  deems 
appropriate  to  further  proper,  efficient 
and  effective  administration  of  the 
program,  such  as  local  agency  staffing 
needs,  density  of  population,  number  of 
persons  ser\'ed.  and  availability  of 
administrative  support  from  other 
sources 

(3)  The  State  agency  may  provide  in 
advance  to  any  local  agency  any  amount 
of  funds  for  NSA  deemed  necessary  for 
the  successful  commencement  or 
significant  expansion  of  program 


operations  during  a  reasonable  period 
following  approval  of  a  new  local 
agency,  a  new  cost  containment 
measure,  or  a  significant  change  in  an 
existing  cost  containment  measure. 

(e)  Feccnery  and  reallocation  of 
funds.  (1)  Funds  may  be  recovered  from 
a  State  agency  at  any  time  the 
Department  determines,  based  on  State 
agency  reports  of  expenditures  and 
operations,  that  the  State  agency  is  not 
expending  funds  at  a  rate  commensurate 
with  the  amount  of  funds  distributed  or 
provided  for  expenditures  under  the 
Program.  Recovery  of  funds  may  be 
either  voluntary  or  involuntary  in 
nature.  Such  funds  shall  be  reallocated 
by  the  Department  through  application 
of  appropriate  formulas  set  forth  in 
paragraph  (c)  of  this  section. 

(2)  Performance  standards.  The 
following  standards  shall  govern 
expenditure  p»Tformance. 

(i)  95  Percent  standard.  The  amount 
allocated  to  any  State  agency  for  food 
benefits  in  any  fiscal  year  shall  be 
reduced  if  such  State  agency's  food 
expenditures  for  the  preceding  fiscal 
year  were  less  than  95  pen:ent  of  the 
amount  allocated  to  such  State  agency 
for  such  benefits.  Such  reduction  shall 
equal  the  difference  between  the  State 
agency's  preceding  year  food 
expenditures  and  95  percent  of  the 
amount  allocated  to  the  State  agency  for 
such  benefits.  If  a  State  agency  has 
incurred  a  food  funds  recovery,  the  95 
percent  standard  will  be  calculated 
based  on  the  amount  of  its  grant  prior 
to  the  recovery.  For  purposes  of 
determining  the  amount  of  such 
reduction,  the  amount  allocated  to  the 
State  agency  for  food  benefits  for  the 
preceding  fiscal  year  shall  not  include 
food  funds  expended  for  food  costs 
incurred  in  the  second  preceding  fiscal 
year  in  accordance  with  paragraph 
(bJl.lKi)  of  this  section,  food  funds  spent 
fonvard  from  the  preceding  fiscal  year 
in  accordance  with  paragraph  (b)(3)(ii) 
of  this  section,  or  allowable  adjustments 
related  to  rebate  savings  or  funds 
conversions  discussed  in  paragraph  (f) 
of  this  section.  The  Department  shall 
recover  the  amount  of  food  funds  by 
which  the  amount  allocated  to  any  State 
agency  is  reduced  pursuant  to  this 
paragraph.  Temporary  waivers  of  this  95 
percent  performance  standard  may  be 
granted  at  the  discretion  of  the 
Department. 

(ii)  Reduction  of  NSA  operational 
level.  If  a  State  agency's  per  participant 
expenditure  for  NSA  is  more  than  15 
percent  higher  than  its  per  participant 
grant  for  NSA  without  good  cause,  the 
Secretary  shall  reduce  such  State 
agency's  operational  level  for  costs  of 
NS,\  in  the  next  fiscal  year. 


Circumstances  that  may  meet  the  good 
cause  criterion  include,  but  are  not 
limited  to,  dramatic  and  unforeseen 
increase  in  food  costs,  which  result  in 
the  inability  to  reach  Federally- 
projected  participation  levels.  To  avoid 
a  reduction,  the  State  agency  must 
submit  to  and  receive  approval  from  the 
Department,  justification  for  exceeding 
the  15  percent  limit  on  excess  NSA 
expenditures  under  the  "good  cause" 
allowance.  The  justification  must  be 
submitted  at  the  time  it  submits  its 
closeout  report  for  the  appUcable  fiscal 
year. 

(iii)  Spend  forviard  fund's.  If  any  State 
agency  notifies  the  Department  of  its 
intent  to  spend  forward  a  specific 
amount  of  funds  for  expenditure  in  the 
subsequent  fiscal  year,  in  accordance 
with  paragraph  (b)(3)(ii)  of  this  section, 
such  funds  shall  not  be  subject  to 
recovery  by  the  Department. 

[f)  Conversion  of  food  funds.  In  any 
fiscal  year  that  a  State  agency  achieves, 
through  use  of  acceptable  measures 
(including,  but  not  limited  to,  use  of 
cost  containment  measures,  curtailment 
of  vendor  abuse,  and  breastfeeding 
promotional  activities),  increased 
Federal  participation  that  exceeds  its 
current  year  Federally-projected 
participation  level  as  determined  by  the 
allocation  in  the  second  quarter,  such 
State  agency  may  convert  food  fimds  to 
NSA  hinds.  The  conversion  rate  (per 
participant  administrative  giant)  will  be 
determined  after  tfie  initial  allocation 
(excluding  partial  j-ear  appropriations) 
by  dividing  the  current  year's 
administrative  grant,  inclusive  of 
regional  discretionary  funds,  by  the 
current  year's  Federally-projected 
participation  level.  This  conversion  is 
allowable  to  the  extent  that  the  funds 
are  necessary  to  cover  allowable  NSA 
expenditures  in  such  fiscal  year  and  the 
State  8genc7  does  not  exceed  the  per 
participant  grant  for  NSA  established  by 
the  funding  procedure  in  paragraph 
(c)(2)  in  this  section.  If  a  State  agency 
increases  its  participation  level  through 
measures  that  are  not  in  the  nutritional 
interests  of  participants  or  not  otherwise 
allowable  under  program  regulations 
(such  as  reducing  the  quantities  of  foods 
pro\ided  for  reasons  not  related  to 
nutritional  need),  the  State  agency  may 
not  convert  amounts  allocated  for  food 
benefits  to  defray  costs  of  NSA  and  the 
expenditure  of  such  funds  for  NSA 
purposes  will  be  disallowed  in 
accordance  with  paragraph  (h)  of  this 
section. 

(g)  Expenditure  of  converted  food 
funds.  The  State  agency  may  convert 
food  funds  to  NSA  funds  under 
paragraph  (f)  of  this  section  only  to  the 
extent  necessary  to  cover  allowable  NSA 
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costs  which  exceed  the  State  agency's 
NSA  grant  for  the  current  fiscal  year  and 
any  NS.\  funds  which  the  State  agency 
has  spent  forward  into  the  current  fiscal 
year. 

(h)  Limits  on  converted  food  funds.  At 
the  end  of  the  fiscal  year,  the 
Department  will  determine  the  amount 
of  food  funds  which  the  State  agency 
was  entitled  to  convert  to  NSA  funds 
under  paragraph  (f)  of  this  section.  In 
the  event  that  the  State  agency  has 
con\  erted  more  than  the  permitted 
amount  of  funds,  the  Department  will 
disallow  the  amount  of  excess 
conversion. 

(i)  Converted  funds  in  relation  to 
grants.  For  purposes  of  establishing  a 
State  agency's  stability  food  grant  and 
stability  NSA  grant  under  paragraphs 
(c)(2)(i)  and  (c)(3){i)  of  this  section, 
respectively,  amounts  converted  from 
food  funds  to  NSA  funds  under 
paragraph  (f)  of  this  section  and 
§  246.14(el  of  this  part  during  the 
preceding  t~iscal  year  shall  be  treated  as 
though  no  conversion  had  taken  place. 

•  •        •        *        • 

15.  In  §  246  19,  paragraph  fbJO)  is 
revised  to  read  as  follows: 

§246.19    Management  evaluation  and 
reviews. 

•  •         •         •         • 

(bl  •  •  • 

(3)  The  State  agency  shall  conduct 
monitoring  reviews  of  each  local  agency 
at  least  once  everv'  two  years.  Such 
reviews  shall  include  on-site  reviews  of 
a  minimum  of  20  percent  of  the  clinics 
in  each  local  agency  or  one  clinic, 
w  hichever  is  greater.  The  State  agency 
may  conduct  such  additional  on-site 
reviews  as  the  State  agency  determines 
to  be  necessar>'  in  the  interest  of  the 
efficiency  and  effectiveness  of  the 
program. 

•  •  *  *  • 

IG.  In  §246.24,  paragraph  (a)  is 
r'-vised  to  read  as  follows: 

§  246.24    Procurement  and  property 
management 

(a)  Requirements.  State  and  local 
agencies  shall  ensure  that  subgrantees 
comply  with  the  requirements  of  7  CFR 
part  3016,  the  nonprocurement 
debamient/suspension  requirements  of 
7  CFR  part  3017,  and  if  applicable,  the 
lobbying  restrictions  as  required  in  7 
CFR  part  3018  concerning  the 
procurement  and  allowability  of  food  in 
bulk  lots,  supplies,  equipment  and  other 
services  with  Program  funds.  These 
requirements  are  adopted  to  ensure  that 
such  materials  and  services  are  obtained 
for  the  Program  in  an  effective  manner 


and  in  compliance  with  the  provisions 
of  applicable  law  and  executive  orders. 


§246.25    [Amended] 

17.  In  §  246.25(b)(2),  reference  to 
"§  246.7(d)(4)"  is  revised  to  read 
"§  246.7(e)(4)". 

18.  In  §  246.27,  paragraphs  (a)-(d)  and 
(f)  are  revised  to  read  as  follows: 

§  246,27    Program  Information. 

***** 

(a)  Connecticut,  Maine, 
Massachusetts.  New  Hampshire,  New 
York.  Rhode  Island.  Vermont:  U.S. 
Department  of  Agriculture.  FNS, 
Northeast  Region.  10  Causeway  Street, 
room  501.  Boston.  Massachusetts 
02222-1066. 

(b)  Delaware,  District  of  Columbia. 
Maryland,  New  Jersey,  Pennsylvania, 
Puerto  Rico,  Virginia,  Virgin  Islands, 
West  Virginia:  U.S.  Department  of 
Agriculture,  FNS.  Mid-Atlantic  Region. 
Mercer  Corporate  Park,  300  Corporate 
Boulevard.  Robbinsville.  New  Jersey 
08691-1598. 

(c)  Alabama.  Florida.  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee:  U.S. 
Department  of  Agriculture,  FNS, 
Southeast  Region,  77  Forsyth  Street, 
SW..  suite  112.  Atlanta.  Georgia  30303. 

(d)  Illinois,  Indiana.  Michigan. 
Minnesota.  Ohio,  Wisconsin:  U.S. 
Department  of  Agriculture.  FNS. 
Midwest  Region.  77  West  Jackson 
Boulevard — 20th  Floor,  Chicago,  Illinois 
60604-3507. 
***** 

(f)  Colorado.  Iowa,  Kansas,  Missouri, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  Wyoming:  U.S. 
Department  of  Agriculture.  FNS. 
Mountain  Plains  Region.  1244  Speer 
Boulevard,  suite  903.  Denver.  Colorado 
80204. 
***** 

Dated:  March  2,  1994. 
WilKam  E.  Ludwig, 

Administrator.  Food  and  Nutrition  Service. 
[FR  Doc.  94-5569  Filed  3-10-94;  8:45  airl 
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7  CFR  Part  248 

RIN  0584-AB43 

WIC  Farmers"  Market  Nutrition 
Program 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACnON:  Interim  rule. 

summary:  This  interim  rule  implements 
the  mandates  of  the  WIC  Farmers' 


Market  Nutrition  Act  of  1992,  enacted 
on  July  2,  1992,  which  establishes  the 
WIC  Farmers'  Market  Nutrition  Program 
(FMNP  or  Program).  The  purposes  of  the 
FMNP  are  to  provide  resources  to 
women,  infants,  and  children  who  are 
nutritionally  at  risk,  in  the  form  of  fresh, 
nutritious,  unprepared  foods  (such  as 
fruits  and  vegetables)  from  farmers' 
markets;  to  expand  the  awareness  and 
use  of  farmers'  markets;  and,  to  increase 
sales  at  such  markets. 

In  accordance  with  the  WIC  Farmers' 
Market  Nutrition  Act  of  1992,  this 
rulemaking  establishes  the  requirements 
for  the  operation  and  management  of  the 
FIvlNP.  In  addition  to  the  requirements 
of  the  Act,  these  rules  were  developed 
based  on  the  results  of  the  Farmers' 
Market  Coupon  Demonstration  Project. 
EFFECTIVE  DATES:  March  11.  1994,  except 
for  §§  248.4,  248  9.  248.10(a),  248.10(b), 
248.10(e),  248.10(0.  248.11.  248.14(h). 
248.17(b)(2)(ii).  and  248.18(b)  which 
contain  information  collection 
requirements  which  are  not  effective 
until  approved  by  OMB.  When  approval 
is  received,  the  agency  will  publish  a 
notice  in  the  Federal  Register 
announcing  the  effective  date. 

To  be  assured  of  consideration, 
comments  on  this  rule  must  be  received 
on  or  before  July  11,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Barbara  Hallman,  Chief,  Policy  and 
Program  Development  Branch. 
Supplemental  Food  Programs  Division. 
Food  and  Nutrition  Service,  USDA, 
3101  Park  Center  Drive,  room  540, 
Alexandria,  Virginia,  22302,  (703)  305- 
2730.  All  wTitten  submissions  will  be 
available  for  public  inspection  at  this 
address  during  regular  business  hours 
(8:30  a.m.  to  5  p.m.)  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman  or  Debra  Whitford, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Ser.ice,  USDA, 
3101  Park  Center  Drive,  roo.m  540, 
Ale.xandria,  Virginia  22302,  (703)  305- 
2730. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  designated  "not 
signi.flcant"  and  did  not  require 
clearance  by  the  Office  of  Management 
and  Budget. 

E.yecutive  Order  12372 

This  program  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
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State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  June  24,  1983  (48  FR 
29114)). 

Executive  Order  12778 

This  nile  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  e.xhausted.  In  the  WIC  Farmers' 
Market  Nutrition  Program,  the 
administrative  procedures  are  as 


follows:  (1)  Local  agencies,  farmers,  and 
farmers'  markets — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
248.16;  (2)  applicants  and  participants — 
State  agency  hearing  procedures  issued 
pursuant  to' 7  CFR  248.16;  and  (3) 
sanctions  against  State  agencies  (but  not 
claims  for  repayment  assessed  against  a 
State  agency)  pursuant  to  7  CFR 
248.17 — administrative  appeal  in 
accordance  with  7  CFR  248.19;  and  (4) 
procurement  by  State  or  local 
agencies — administrative  appeal  to  the 
extent  required  by  7  CFR  3016.36. 

Fegulatory  Flexibility  Act 

The  Department  has  also  reviewed 
this  rule  in  relation  to  the  requirements 
of  the  Regulatorv  Flexibilitv  Act  of  1980 
(Pub.  L.  96-354,' 94  Stat.  1164, 
September  19,  1980).  The  Administrator 
of  the  Food  and  Nutrition  Service  has 
certified  that  this  interim  rule  does  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Participating  farmers  and  farmers' 
markets  will  be  affected  by  the  FMN? 
requirements  and  increased  sales 
generated  by  FMNP  participants.  In 
addition,  participating  State  and  local 
agencies  will  be  affected  by  FMNP 
administration  requirements. 

PapenvorJc  Reduction  Act 

The  reporting  requirements 
established  by  this  rulemaking  in 
§  248.23  have  been  reviewed  by  the 
Office  of  Management  and  Budget,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
The  reporting  and  recordkeeping 
requirements  established  by  this 
rulemaking  in  §§248.4,  248.9,  248.10(a), 
248.10(b),  248.10(e),  248.10(f),  248.11. 
248.14(h),  248.17(b)(2)(ii),  248.18(b). 
and  248.23(b)  are  pending  review  by  the 
Office  of  Management  and  Budget. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section  of  regulations 


Reporting: 

248.4  

248  10(a)  (2)  &  (3) 

248.10(b)  

248  1 0(e)  

248.14(h)  

248. 1 7(b)(2)(ii)  

248  18(b)  

248.23(b)   

Total 

Recordkeeping: 

248  9  

248. 1 0(e)  

248. 1 0(f)  

248.11  

Total 

Total  Reporting  &  Recordkeeping  Burden 


Annual  No.  of 
respondents 


11 

500 

250 

50 

11 

2 

11 

11 


Si- 


ll 
SO 

11 

11 


61 


Annual  fre- 
quency 


Average  burden 
per  response 


50 
2 
2 

10 

1 

20 

15 

65 


1 
1 
5 

12 


Annual  burden 
hours 


550 

1.000 
500 
500 
11 
40 
165 
143 


6.802 


11 
50 
55 

132 


289.75 


7.091 .75 


This  interim  rule  implements 
legislative  mandates  of  Public  Law  102- 
314,  which  was  enacted  on  July  2,  1992. 
and  became  effective  retroactive  to 
October  1,  1991.  Because  the  FMNP  is 
already  operating  in  several  Slates, 
further  delay  of  these  rules  for  notice 
and  comment  would  serve  no  useful 
purpose.  Accordingly,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  certified  that  it  is 
unnecessary  and  contrary  to  the  public 
interest  to  have  prior  opportunity  for 
comment.  For  the  same  reasons,  the 
Administrator  has  found  that  it  would 
be  impracticable  and  contrary  to  the 
public  interest  to  delay  the  effective 
date  of  this  interim  rule.  Accordingly,  it 
is  effi!ctive  upon  publication.  The 


Department  believes,  however,  that  the 
rule  may  be  improved  by  public 
comment.  Therefore,  comments  are 
being  solicited  on  this  rule  until  July  11, 
1994.  All  comments  received  will  be 
analyzed,  and  any  appropriate  changes 
in  the  rule  will  be  incorporated  in  the 
subsequent  publication  of  a  final  rule. 

Background 

Demonstration  Projects 

Section  501  of  the  Hunger  Prevention 
Act  of  1988  (Pub.  L.  100-435),  enacted 
on  September  19.  1988.  amended  the 
Child  Nutrition  Act  of  1966  (CNA).  42 
U.S.C.  1771  et.  seq.,  to  add  a  new 
subsection  17(m)  which  authorized  up 
to  10  Farmers'  Market  Coupon 


Demonstration  Projects  (demonstration 
projects)  for  a  3-year  period.  The 
purpose  of  the  demonstration  projects 
was  twofold:  (1)  To  provide  fresh, 
nutritious,  unprepared  foods  (such  as 
fruits  and  vegetables)  from  fanners' 
markets  to  persons  at  nutritional  risk, 
and  (2)  to  expand  the  awareness  and  use 
of  farmers'  markets. 

Under  the  authority  of  Public  Law 
100-435,  participants  in  the  Special 
Supplemental  Food  Program  for 
Women.  Infants,  and  Children  (WIC)  in 
selected  areas  of  Connecticut.  Iowa. 
Maryland.  Massachusetts,  Michigan, 
New  York.  Pennsylvania.  Texas. 
Vermont,  and  Washington  were 
provided  coupons  that  could  be 
redeemed  for  fresh  fruits  and  vegetables 
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at  authorized  farmers'  markets,  in 
addition  to  their  regular  WIC  benefits. 
The  10  States  were  selected  through  a 
competitive  grant  application  process 
which  was  based  on  criteria  set  forth  in 
the  law  as  well  as  additional  criteria 
developed  by  the  Department  to  ensure 
accountability  and  to  maximize  benefits 
for  farmers  and  recipients. 

Basic  features  of  the  initial 
demonstration  projects  included:  (1) 
Oniv  persons  currently  participating  in 
the  VVIC  Program  (excluding  infants  4 
months  of  age  or  younger)  were  eligible 
for  Federal  benefits  under  the 
demonstration  projects. 

(2)  States  could  impose  other 
eligibility  requirements  or  priorities  for 
receiving  coupons  as  they  saw 
appropriate  (eg.,  most  States  limited 
distribution  to  specific  geographic  areas, 
and  some  gave  priority  to  pregnant  or 
breastfeedmg  women). 

(3)  The  annual  value  of  the  Federal 
share  of  the  benefit  could  not  be  less 
than  SlO  or  more  than  S20.  If  the 
coupon  face  value  exceeded  the 
purchase  price,  farmers  were  not 
allowed  to  give  change. 

(4)  Most  recipients  received  some 
form  of  nutrition  education  explaining 
how  to  buy  and  prepare  fresh  fruits  and 
vegetables. 

(5)  The  State  grantees  were  required 
to  provide  matching  funds  for  the 
demonstration  project  in  an  amount 
equal  to  not  less  than  30  percent  of  the 
total  cost  of  the  demonstration  project  in 
the  State.  The  match  could  be  satisfied 
by  contributions  to  similar  projects 
operating  in  the  State. 

(6)  State  grantees  were  allov\'ed  to  use 
up  to  12  percent  of  project  funds  for 
administration. 

(7)  Each  year  the  availability  of 
demonstration  project  grant  money  was 
subject  to  the  Federal  appropriations 
process.  For  Fiscal  Year  1989,  up  to  $2 
million  for  demonstration  project  grants 
was  appropriated.  The  Fiscal  Year  1990 
appropriation  was  also  up  to  S2  million. 
The  Fiscal  Year  1991  appropriation  was 
increased  to  S2.75  million,  providing 
some  expansion  over  the  Fiscal  Year 
1990  appropriation. 

(8)  Although  authorization  for  the 
demonstration  projeds  expired  at  the 
end  of  Fiscal  Year  1991,  as  part  of  the 
Rural  Development,  Agriculture,  and 
Related  Agency  Appropriations  Act  for 
Fiscal  Year  1992  (Pub.  L.  102-142), 
Congress  appropriated  up  to  $3  million 
to  carry  on  the  projects.  As  a  result.  6n 
January  6,  1992.  the  Food  and  Nutrition 
Service  (FNS)  announced  grant  levels 
totaling  S3  million  to  State  grantees  to 
carry  out  the  demonstration  projects 
another  year,  through  Fiscal  Year  1992. 


Evaluation 

Public  Law  100—135  also  amended 
section  17(m)(9)(A)  of  the  CNA  to 
mandate  an  evaluation  of  the 
demonstration  projects,  which  was 
conducted  in  two  phases.  Phase  One 
examined  the  general  management  and 
accountability  of  the  demonstration 
projects  during  their  first  season  in 
1989.  It  was  found  that  they  were 
generally  well-run.  particularly  in  the 
areas  of  accountability,  benefit  delivery, 
and  overall  project  management.  Phase 
Two  of  the  evaluation  process  assessed 
the  impact  of  the  demonstration  projects 
and  their  effectiveness  in  accomplishing 
the  legislative  goals.  Surveys  were  also 
completed  to  obtain  information  on  the 
food  consumption  and  purchasing 
patterns  of  demonstration  project 
coupon  recipients,  and  on  sales  and 
food  purchases  at  participating  farmers' 
markets  as  compared  to  control  groups. 
Findings  from  Phase  Two  suggested  that 
the  demonstration  projects  may  have 
had  a  modest  f>ositive  effect  on  farmers' 
incomes,  and  on  the  consumption  of 
fruits  and  vegetables  by  the  surveyed 
women  who  received  demonstration 
project  coupons.  In  addition  it  was 
found  that  participating  farmers  and 
WIC  recipients  strongly  supported  the 
demonstration  projects.  The  results  of 
both  phases  of  the  evaluation  were 
submitted  in  a  report  to  Congress  in 
April  1991. 

WIC  Farmers'  Market  Nutrition 
Program 

History 

Based  largely  on  the  success  of  the 
demonstration  projects.  Public  Law 
102-314  amended  section  17(m)  of  the 
CNA  (42  U.S.C.  1786(m))  to  authorize 
the  FMNP  as  an  independent  program. 
Amended  section  17(m)(l)  instructs  the 
Secretary  to  award  grants  to  States  that 
submit  State  Plans  for  the  establishment 
or  maintenance  of  programs  designed  to 
provide  recipients  of  assistance  through 
the  WIC  Program,  or  those  who  are  on 
a  waiting  list  to  receive  WIC  benefits, 
with  coupons  that  may  be  exchanged  for 
fresh,  nutritious,  unprepared  foods  at 
farmers'  markets.  In  order  to  be  eligible 
for  grants,  the  State  Plan  must  first  be 
approved  by  the  Secretary.  Pursuant  to 
section  17(m)(2)  of  the  CNA,  the  Chief 
Executive  Officer  of  the  State  or  Indian 
Tribal  Organization  (i.e..  the  Governor 
or  Principal  Chief)  shall  designate  the 
appropriate  State  agency  or  agencies  to 
administer  the  FMNP  in  conjunction 
with  the  appropriate  nonprofit 
organizations,  and  shall  ensure 
coordination  among  the  appropriate 
agencies  and  organizations. 


Difference  Between  Demonstration 
Project  and  Program 

The  newly  created  FMNP  is  very 
similar  to  the  demonstration  projects 
which  operated  for  4  years.  For 
example,  the  annual  Federal  value  of 
the  coupons  issued  to  FMNT  recipients 
is  still  restricted  to  not  less  than  $10  and 
not  more  than  $20  per  recipient  per 
year,  and  each  State  agency 
administering  the  FMNP  must  provide 
matching  funds  in  an  amount  equal  to 
not  less  than  30  percent  of  the  total  cost 
of  the  program's  operation  and 
administration.  However,  five 
significant  differences  are  also  included 
in  the  authorizing  legislation:  (1) 
Persons  who  are  on  a  waiting  list  for 
WIC  Program  participation,  as  well  as 
current  VVIC  participants,  may  receive 
FMNP  coupons; 

(2)  The  State  agency  cap  for 
administrative  funds  to  operate  the 
FMNP  has  been  increased  to  15  percent 
of  the  total  amount  of  program  funds, 
and  the  Department  may  permit  up  to 
an  additional  2  percent,  upon  a  showing 
by  the  State  agency  of  financial  need. 

(3)  During  tne  first  year  for  which  a 
State  receives  assistance,  a  State  shall  be 
permitted  to  use  not  more  than  2 
percent  of  the  total  program  funds  for 
administration  of  the  FMNP  in  addition 
to  the  15  percent  already  established: 

(4)  A  State  agency  may  use  not  more 
than  5  percent  of  its  current  year  funds 
during  a  subsequent  fiscal  year  or  to 
cover  expenses  incurred  during  the 
prior  fiscal  year;  and 

(5)  There  is  no  longer  a  IQ-state  hmit 
on  the  number  of  State  agencies  that  can 
administer  the  Program. 

States  With  Demonstration  Projects 

Section  17(m)(6)(A)  of  the  CNA 
effectively  authorizes  the  State  agencies 
that  have  operated  demonstration 
projects  to  continue  under  the  new 
FMNP,  by  stipulating  that  each  State 
which  received  Federal  funding  in  a 
fiscal  year  ending  before  October  1, 
1991  (i.e.,  before  Fiscal  Year  1992)  shall 
receive  benefits  under  the  new  FMNP. 
provided  that  the  State  agency  complies 
with  the  requirements  established  by 
Public  Law  102-314,  as  determined  by 
the  Secretary.  The  funding  distribution 
formula  for  new  State  agencies.  State 
agencies  currently  participating  in  the 
demonstration  projects,  and 
requirements  for  reallocation  will  be 
described  in  detail  in  the  Distribution  of 
Funds  section  of  this  Preamble.  Because 
the  FMNP  will  operate  as  an  adjunct  to 
WIC  and  will  utilize  standard  operating 
procedures  of  WIC,  this  preamble  will 
only  discuss  in  detail  individual 
provisions  of  this  interim  rulemaking 
that  are  unique  to  the  F'MNP. 
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1.  Definitions  (§248.2) 

"Administrative  costs."  In  the  FMNP, 
"administrative  costs"  are  all  allowable 
costs  as  defined  in  §  248.12(b).  This 
includes  costs  for  developing,  printing 
and  distributing  coupons;  costs 
associated  with  managing  and 
monitoring  markets;  training  and 
authorizing  farmers;  preparing  materials 
for  recipients  such  as  coupon  guidelines 
and  market  guides;  and  providing 
nutrition  education.  It  does  not  include 
the  value  of  the  coupons  themselves. 

"Compliance  buy."  Participating  State 
agencies  have  the  option  to  conduct 
compliance  buys,  which  are  defined  as 
covert,  on-site  investigations  in  which  a 
FMNP  representative  poses  as  a  FMNP 
recipient  and  transacts  one  or  more 
FMNP  food  coupons.  Because  the  busy, 
informal  atmosphere  of  a  farmers' 
market  makes  it  difficult  to  detect 
program  violations,  compliance  buys 
can  provide  an  objective  measure  of 
whether  farmers  are  following  FMNP 
rules  such  as  not  providing  change,  and 
selling  only  authorized  foods  to  FMNP 
recipients. 

"Coupon.  '  In  order  to  distinguish 
them  from  the  negotiable  financial 
instruments  called  "food  instruments", 
used  in  the  VVIC  Program,  the  FMNP 
will  use  the  term  "coupon"  to  identifv 
the  negotiable  financial  instrument  by 
which  FMNP  benefits  are  transferred. 
Both  coupons  and  checks  were  used  by 
States  as  demonstration  project 
instruments.  Some  States  used 
negotiable  checks  that  could  be 
deposited  at  a  bank.  While  the  term 
"coupon"  will  be  used  exclusively  in 
this  rulemaking,  it  should  be  noted  that 
other  terms  may  be  used  in  some  States 
participating  in  the  FMNP. 

"Demonstration  project."  In  1988, 
Congress  authorized  grant  funding  for  3- 
year  demonstration  projects  in  10  States 
under  which  food  coupons  would  be 
issued,  in  addition  to  normal  food 
package  benefits,  to  VVIC  recipients  for 
purchases  of  fresh,  nutritious, 
unprepared  foods  at  farmers'  markets 
(Public  Law  100-435).  The  10  States 
awarded  grants  to  operate  projects  were 
Connecticut,  Iowa,  Maryland, 
Massachusetts,  Michigan,  New  York, 
Pennsylvania.  Texas,  Vermont,  and 
Washington.  For  Fiscal  Year  1992, 
Public  Law  102-142  allowed  for  an 
appropriation  of  up  to  S3  million  dollars 
to  carry  on  the  projects  another  year 
through  1992.  This  interim  rule 
distinguishes  the  previously 
administered  "demonstration  projects" 
from  the  permanent  WIC  Farmers' 
Market  Nutrition  Program  by  using  the 
term  FMNP  or  Program  when  referring 
to  the  permanent  program. 


"Eligible  foods."  Under  the  FMNP. 
eligible  foods  are  defined  as  fresh, 
nutritious,  unprepared,  domestically 
grown  fruits,  vegetables  and  herbs  for 
human  consumption.  Eligible  foods  may 
not  be  processed  or  prepared  beyond 
their  natural  state  except  for  usual 
harvesting  and  cleaning  processes. 

Section  2  of  the  WIC  Farmers'  Market 
Act  of  1992  states  that  one  of  the 
purposes  of  the  Act  is  to  provide 
women,  infants  and  children  at 
nutritional  risk  with  "fresh  nutritious 
unprepared  foods  (such  as  fruits  and 
vegetables)."  The  Department  notes  that 
a  broad  variety  of  foods  are  available  at 
farmers'  markets  that  are  not  fresh  and 
unprepared,  including  jams  and  jellies, 
baked  goods,  maple  syrup,  cider  and 
fruit  juices,  and  cheese.  Accordingly, 
such  foods  are  not  eligible  foods  for  the 
FMNP. 

Among  the  remaining  food  choices 
which  meet  the  fresh,  nutritious  and 
unprepared  criteria,  the  Department  has 
decided  to  limit  eligible  foods  to  fresh 
fruits,  vegetables  and  herbs.  This  is 
consistent  with  the  emphasis  on  fruits 
and  vegetables  contained  in  section  2  of 
the  Act.  as  noted  above,  and  in  section 
3  (section  17(m)(8)(D)  of  the  CNA) 
which  requires  State  agencies  to  report 
to  the  Department  information  on  the 
"change  in  consumption  of  fresh  fruits 
and  vegetables"  resulting  from 
participation  in  FMNP.  As  a  result, 
although  some  foods  in  addition  to 
fruits,  vegetables  and  herbs  may  be 
considered  "fresh,  nutritious,  and 
unprepared,"  they  are  excluded  as 
eligible  foods.  These  include  honey,  as 
well  as  protein  foods,  such  as  eggs,  raw 
seeds  and  nuts,  meats,  fish  and  seafood. 
In  addition  to  the  fact  that  it  is  not  a 
fruit  or  vegetable,  the  exclusion  of 
honey  is  also  consistent  with  the 
recommendation  by  the  American 
Academy  of  Pediatrics  that  infants 
under  12  months  of  age  not  consume 
honey  due  to  the  risk  of  infant  botulism. 
American  Academy  of  Pediatrics, 
Pediatric  Nutrition  Handbook.  1993 
Edition,  (p. 17).  The  Department  believes 
that  this  exclusion  is  necessary  given 
the  FMNP's  relationship  to  the  WIC 
Program,  and  the  likelihood  that  some 
FMNP  participants  will  be  infants.  The 
exclusion  of  the  protein  foods  is 
consistent  with  their  generally  high  cost 
relative  to  the  limited  annual  benefit  of 
the  FMNP,  and  the  fact  that  FMNP  in 
most  cases  will  supplement  WIC 
packages  which  already  contain 
significant  amounts  of  protein  foods. 

Consistent  with  the  WIC  Program,  and 
other  food  assistance  programs 
administered  by  the  Department,  the 
FMNP  values  its  partnership  with 
American  agriculture  and  therefore 


promotes  the  use  of  FMNP  coupons  to 
purchase  domestically  grown  produce  at 
participating  farmers'  markets.  Because 
the  Department  intends  that  the  FMNP 
benefit  local  or  State  farmers,  most 
States  participating  in  the 
demonstration  projects  prohibited  the 
use  of  coupons  to  purchase  foods  grown 
outside  of  the  State.  Two  States  in  the 
demonstration  project  defined  locally 
grown  to  include  counties  outside  but 
adjacent  to  the  State  boundary.  States 
may  want  to  consider  the  advantages  of 
establishing  "locally  grown"  guidelines 
for  the  purpose  of  improving  marketing 
opportunities  for  local  fanners. 

"Farmer."  Although  authorizing 
legislation  refers  to  "producer",  the 
term  "farmer"  will  be  used  in  this 
rulemaking  for  clarification,  to  identif>' 
an  individual  authorized  to  sell  produce 
at  participating  farmers'  markets. 
Individuals  who  exclusively  sell 
produce  grown  by  someone  else,  such  as 
wholesale  distributors,  cannot  be 
authorized  to  participate  in  the  FMNP, 
This  is  consistent  with  the  Department's 
belief  that  the  FMNP  should  benefit 
smaller,  local  farmers. 

"Farmers'  market."  Pursuant  to 
section  2  of  Public  Law  102-314,  one  of 
the  purposes  of  the  WIC  Farmers' 
Market  Nutrition  Act  of  1992  is  to, 
"expand  the  awareness  and  use  of 
farmers'  markets  and  increase  sales  at 
such  markets"  The  Department 
therefore  proposes  that  "farmers' 
market  "  for  the  FMNP  be  defined  as  "an 
association  of  local  farmers  who 
assemble  for  the  purpo.se  of  selling  their 
produce  directly  to  consumers."  In  most 
cases,  the  Department  makes  a 
distinction  between  an  e.stablished 
farmers'  market  (one  that  has 
community  roots,  such  as  a  permanent 
location,  and  good  support  from  non- 
FMNP  sales),  and  a  farmstand.  A 
farmstand  is  a  location  at  which  an 
individual  farmer  sells  his  or  her 
produce  directly  to  consumers.  A 
farmstand  set  up  near  a  WIC  clinic 
would  not  be  eligible  to  participate. 
Since  WIC  participants  cannot  rely  on 
the  continued  existence  of  such 
farmstands,  they  do  little  to  promote  the 
sustained  patronage  of  farmers'  markets. 
In  contrast,  most  eligible  farmers' 
markets  have  a  sufficient  number  of 
sellers  to  provide  some  measure  of 
stability,  and  a  wider  selection  of 
products  so  as  to  create  j  competitive 
environment,  which  dLscourages  higher 
prices.  In  addition,  their  stable  existence 
increases  the  likelihood  of  continued 
patronage  by  recipients  or  former 
recipients,  and  is  more  conducive  to 
compliance  monitoring.  It  should  be 
noted  that  farmstands  may  be 
authorized  in  those  cases  where 
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recipient  acxess  to  farmers'  markets  is 
an  issue  and  where  FNS  has  granted 
prior  approval.  For  example,  in  an 
urban  area  where  recipient  access  to 
farmers"  markets  is  limited,  a  farmstand 
providing  locally  grown  produce  and 
overseen  by  a  nonprofit  agency  could  be 
approved  for  authorization  with  the 
prior  consent  of  FNS. 

"Household."  Household  under  the 
FMNP  has  the  same  definition  as  that  of 
"family"  defined  in  §246.2  of  this 
chapter.  Each  such  family  shall 
constitute  a  separate  household  for 
F'MNP  benefit  issuance  purposes.  As 
permitted  by  section  17(ml(ll)(c)  of  the 
CNA.  a  recipient  may  be  either  a  person 
or  a  hou.sehold.  at  the  State  agency's 
option,  This  distinction  is  discussed  in 
detail  in  section  5  of  this  preamble 

■"Local  agency."'  Under  the  FMNP.  a 
local  agency  includes  any  nonprofit 
entity  or  local  government  location 
where  recipients  are  issued  FMNP 
coupons  or  are  provided  with  nutrition 
education  or  information  on  other 
operational  aspects  of  the  Program.  This 
may  include  the  VVIC  local  agency  or 
any  other  location  authorized  by  the 
administering  State  agency  to  provide 
the  services  indicated  above  to 
recipients. 

"Matching  requirement.""  All 
participating  FMNP  States  are  required 
to  provide  non-Federal  matching  funds 
equal  to  not  less  than  30  percent  of  the 
total  FMNP  cost.  The  calculation  for 
total  FMNP  cost  and  minimum  State 
match  is  as  follows: 

•  Divide  the  total  Federal  funds  by 
0.7.  This  establishes  the  total  FMNP  cost 
including  both  Federal  funds  and 
minimum  State  match  from  non-Federal 
sources. 

•  Multiply  the  total  FMNT  cost  by 
0.3.  This  establishes  the  required  State 
match  based  on  the  Federal  funding 
request. 

The  match  may  be  satisfied  through 
State,  local  or  private  contributions  for 
the  FMNP  or  State,  local  or  private 
contributions  for  similar  farmers"  market 
programs  which  operate  at  the  same 
time  as  the  FMNP.  Similar  programs 
include  other  farmers'  market  programs 
which  serve  women,  infants,  and 
children  [who  need  not  be  VVIC 
participants  or  on  the  waiting  list  for 
WIC).  as  well  as  other  categories  of 
recipients  such  as.  but  not  limited  to. 
elderly  persons. 

""Nutrition  education."  Nutrition 
education  means  individual  or  group 
education  sessions,  and  the  provision  of 
information  and  educational  materials, 
designed  to  improve  health  status, 
achieve  positive  change  in  dietary 
habits,  and  to  emphasize  relationships 
between  nutrition  and  health,  all  in 


keeping  with  the  individual's  personal, 
cultural,  and  socioeconomic 
preferences. 

"Recipient."  Recipient  means  a 
person  chosen  by  the  State  agency  to 
receive  FMNP  benefits.  Public  Law  102- 
314  modified  the  definition  of  eligible 
persons  which  was  used  in  the 
demonstration  projects  to  include 
persons  on  the  waiting  list  to  receive 
benefits  under  the  WIC  Program,  as  well 
as  persons  actually  participating  in  WIC. 
Accordingly,  this  interim  rule  expands 
the  definition  of  those  eligible  to 
participate  (§  248.6(a))  to  include  the 
following,  individually  or  in 
combination:  Women,  infants  over  four 
months  of  age.  or  children  who  receive 
assistance  under  the  WIC  Program,  or 
are  on  the  waiting  list  to  receive  benefits 
under  the  WIC  Program.  As  permitted 
by  section  17(m)(ll)(c)  of  the  CNA,  a 
recipient  may  be  either  a  person  or  a 
household,  at  the  State  agency's  option. 
This  distinction  is  discussed  in  detail  in 
section  5  of  this  preamble. 

As  set  forth  in  §  248.6  of  this  interim 
rule.  State  agencies  may  impose  other 
eligibility  requirements  or  priorities  for 
receiving  FMNT  coupons  as  may  be 
necessary.  For  instance,  most  States 
limit  distribution  to  specific  geographic 
areas,  and  some  give  priority  to 
pregnant  or  breastfeeding  women.  States 
may  preclude  WIC  "waiting  list" 
persons  on  the  basis  of  their  potentially 
lower  priority  status.  Stale  agencies 
must  identify  in  their  State  Plan  the 
groups/categories  of  WIC  or  WIC 
waiting  list  participants  to  whom  FMNP 
coupons  will  be  issued  or  restricted. 
Based  on  the  Department's  Evaluation 
Report  of  the  demonstration  projects 
conducted  in  1989.  most  States 
distributed  coupons  to  all  categories  of 
eligible  WIC  participants. 
Approximately  two-thirds  of  the 
coupons  were  distributed  to  infants  and 
children  participating  in  WIC.  with  the 
remaining  one-third  distributed  to 
women.  Three  States  focused  their 
distribution  efforts  more  heavily  on 
women  participating  in  WIC  because 
they  were  considered  to  be  at  highest 
risk  nutritionally. 

"Similar  programs."'  Similar  programs 
means  other  farmers'  market  projects  or 
programs  which  serve  women,  infants 
and  children,  as  well  as  other  categories 
of  recipients,  such  as,  but  not  limited  to, 
elderly  persons.  Based  on  language  in 
section  3  of  Public  Law  102-314, 
amending  sections  17(m)(6)(F)  (i)  and 
(ii)  of  the  CNA,  in  selecting  States  to 
participate  in  the  FMNP,  the  Secretary 
shall  give  favorable  consideration  to 
States  that  have  prior  experience 
operating  similar  programs. 


"State  agency.'"  Section  3  of  Public 
Law  102-314  amends  section 
17(m)(2)(A)  of  the  CNA  to  state  that  the 
Chief  Executive  Officer  of  the  State  shall 
designate  the  appropriate  State  agency 
or  agencies  to  administer  the  FMNP  in 
conjunction  with  the  appropriate 
nonprofit  organizations.  State  agency 
means  the  agriculture  department,  the 
health  department  or  comparable 
agency;  an  appropriate  Indian  agency  as 
specified  in  §  248.2. 

"State  Plan."  "State  Plan"  means  a 
plan  of  FMNP  operation  and 
administration  that  describes  the 
manner  in  which  the  State  agency 
intends  to  implement  and  operate  all 
aspects  of  the  Program  within  its 
jurisdiction  in  accordance  with  §  248.4 
of  this  regulation.  Prior  to  the  receipt  of 
Federal  funds  to  operate  the  F?vfNP.  a 
State  agency  (including  those  that 
participated  in  the  demonstration 
projects),  must  submit  for  approval  a 
State  Plan  of  Operation  each  November 
15,  for  operation  in  the  next  fiscal  year. 
New  FMNP  State  agencies  will  be 
selected  competitively  based  on  State 
Plans  submitted  to  and  approved  by  the 
Food  and  Nutrition  Service  and  the 
specific  ranking  criteria  set  forth  in 
section  17(m)(6)(F)  of  the  CNA  and 
§  248.5  of  the  regulations. 

2.  Administration  (§248.3) 

FNS  is  responsible  for  the 
administration  of  the  FMNP  within  the 
Department,  and  will  provide  assistance 
to  State  agencies  and  evaluate  all  levels 
of  Program  operations  to  ensure  that  the 
goals  of  the  Program  are  effectively  and 
efficiently  achieved.  The  Supplemental 
Food  Programs  Division  and  the  FNS 
Regional  offices  are  responsible  for 
administration  within  FNS.  Each  State 
agency  is  responsible  for  the  effective 
and  efficient  administration  of  the 
FMNP  within  that  State,  and  shall 
provide  guidance  to  cooperating  WIC 
State  and  local  agencies  on  all  aspects 
of  FMNP  operations.  State  FMNP 
contacts  are  to  communicate  with  the 
designated  FMNP  contacts  in  the 
appropriate  FNS  Regional  office 
regarding  F'MNP  operations. 

The  grant  funds  will  be  provided  to 
the  administering  State  agency  or 
agencies  designated  by  the  Chief 
Executive  Officer  of  the  State  or  Indian 
Tribal  Organization.  A  State  agency  may 
be  the  agriculture  department,  the 
health  department  or  comparable 
agency;  an  Indian  tribe,  band  or  group 
recognized  by  the  Department  of  the 
Interior;  an  intertribal  council  or  group 
which  is  an  authorized  representative  of 
Indian  tribes,  bands  or  groups 
recognized  by  the  Department  of  the 
Interior  and  which  has  an  ongoing 
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relationship  with  such  tribes,  bands  or 
groups  for  other  purposes  and  has 
contracted  with  them  to  administer  the 
Program;  or  the  appropriate  area  office 
of  the  Indian  Health  Service  of  the 
Department  of  Health  and  Human 
Services. 

The  Chief  Executive  Officer  of  the 
State  shall  ensure  coordination  between 
the  agency  designated  to  administer  the 
FMNP,  and  the  VVIC  State  agency  if 
different,  by  requiring  that  a  written 
agreement  is  entered  into  by  the  two 
agencies.  Because  eligibility  for  the 
FMNP  is  limited  to  VVIC  participants  or 
p)ersons  on  the  waiting  fist  for  VVIC 
services,  thorough  coordination  between 
agencies  is  necessary  for  the  successful 
operation  of  the  Program.  In  order  to 
further  ensure  successful  operation. 
State  agencies  shall  ensure  that  there  are 
sufficient  staff  available  to  administer 
an  efficient  and  effective  Program  and 
shall  provide  an  outline  of 
administrative  staff  and  job  descriptions 
for  staff  whose  salaries  will  be  provided 
from  FMNT  funds.  An  increase  in 
administrative  funding  (compared  with 
the  demonstration  projects)  to  15 
percent  (see  §  248.14(g)  of  this 
rulemaking)  will  aid  the  staffing  and 
general  administrative  process  as  well. 

3.  State  Plan  Provisions  (§248.4) 

In  establishing  the  FMNP  as  a 
permanent  program.  Congress 
established  basic  standards  and 
requirements  for  its  operation.  Pursuant 
to  section  17(m)(6)(D)(i)  of  the  CNA, 
each  State  agency  that  desires  to  receive 
an  FMNP  grant,  including  Slate  agencies 
previously  participating  in  the 
demonstration  projects,  must  submit  a 
State  Plan  for  approval  by  the 
Dt>partment.  Section  248.4  requires 
submission  of  State  Plans  by  November 
15  of  each  year. 

The  State  plan  procass  replaces  the 
grant  application  process  that  was  used 
for  the  demonstration  projeds.  Sections 
17(m)(6)(D)  (ii)  and  (iii)  of  the  CNA 
require  that  each  State  Plan  submitted  to 
the  Secretary  contain  the  following: 

•  The  estimated  cost  of  the  FMNP; 

•  The  estimated  number  of 
individuals  to  be  served  by  the  FMNP; 

•  A  desa-iption  of  the  Stale's  plan  for 
complying  with  the  requirements  of 
section  1 7(mM5)  of  the  CNA;  and 

•  The  criteria  developed  by  the  State 
with  respect  to  authorization  of  farmers 
10  piirticipate  in  the  FMNP.  Such 
CTiteria  shall  require  any  authorized 
fanner  to  sell  fresh,  nutritious, 
unprepared  fruits,  vegetables  or  herbs  to 
ncipients,  in  excha.nge  for  coupons. 

A  complete  listing  of  State  Plan 
requirements  is  contained  in  §  248.4. 


4.  Selection  of  State  Agencies  (§  248.5) 

Pursuant  to  section  3  of  Public  Law 
102-314,  each  State  agency  that 
received  assistance  under  the 
demonstration  projects  in  a  fiscal  year 
prior  to  October  1. 1991,  and  which 
complies  with  matching  requirements 
for  funding  and  other  program 
requirements  as  determined  by  the 
Department,  shall  receive  assistance 
under  the  FMNP.  New  State  agencies 
wishing  to  participate  in  the  FMNP  will 
have  their  State  plans  approved  and 
rariked  based  on  objective  criteria 
consistent  with  the  requirements 
established  in  section  17(m)(6)(F)  of  the 
CNA  as  set  forth  in  §  248.5. 

5.  Recipient  Eligibility  (§248  6) 

Individuals  who  are  eligible  to  receive 
Federal  benefits  under  the  FMNP  are 
VVIC  jjarticipants,  excluding  infants  four 
months  of  age  or  younger,  or  individuals 
on  the  waiting  list  to  receive  VVIC 
benefits.  Infants  under  four  months  of 
age  are  excluded  from  eligibUity  in  the 
FMNP  based  on  the  recommendation  of 
the  American  Academy  of  Pediatrics 
that  such  infants  are  not  able  to 
consu.me  solids  due  to  the  level  of 
development  of  their  gastrointesti.nal 
trac-t.  State  agencies  have  the  option  to 
prioritize  WIC  participants  who  will 
receive  FMNP  benefits.  For  example,  a 
State  agency  may  choose  to  provide 
benefits  to  all  eligible  pregnant  and 
breastfeeding  women.  Section  248.2 
defines  recipient  as  a  person  chosen  by 
the  Stale  agency  to  receive  benefits 
under  the  FMNP.  This  definition 
permits  State  agencies  to  allocate  Lhe 
quantity  of  benefits  on  a  household 
basis,  meaning  that  the  household  could 
receive  fewer  benefits  as  a  unit  than  it 
otherwise  would  if  benefits  were 
allocated  to  individual  household 
members.  For  example,  in  a  household 
where  four  members  of  that  household 
are  categorically  eligible,  the  State  may 
choose  to  allocate  benefits  on  the  basis 
of  fewer  than  four  eligibles.  A  State 
agency  making  the  decision  to  issue 
benefits  on  s  household  ba<;is  would  be 
choosing  to  spread  fewef  benefits  among 
more  recipients.  State  agencies  that 
chose  Lhis  option  in  the  demonstration 
projects  have  argued  t.hal  by  bringing  in 
more  recipients,  they  addressed 
expanding  the  awareness  and  use  of 
farmers'  markets  for  a  greater  number  of 
households,  consistent  with  one  of  the 
mandated  purposes  of  the  FMNP  set 
forth  in  s<^:tion  (2)  of  Public  Law  102- 
314.  A  State  agency  allocating  benefits 
on  a  household  basis  shall  not  issue 
more  benefits  to  a  household  than  it 
otherwise  would  if  benefits  were 
allocated  to  individual  recipients  within 


the  household.  For  those  State  agencies 
issuing  FMNP  benefits  on  a  household 
basis,  each  family  as  defined  in  §  246.2 
of  the  WIC  Program  regulations  shall 
constitute  a  separate  household.  For 
example,  if  two  pregnant  women  (and 
their  children)  are  living  together  and 
VVIC  has  identified  them  all  as  one 
family  (a  single  economic  unit  with  one 
participant  identification),  the«  they 
should  all  be  classified  as  one 
household  in  the  FMNT,  if  the  State 
agency  is  allocating  benefits  on  a 
household  basis.  Likewise,  if  WIC  has 
identified  the  two  pregnant  women  (and 
their  children)  as  two  families  (two 
economic  units  with  two  participant 
identifications),  then  they  should  be 
classified  as  two  households  in  the 
FMNP.  State  agencies  making  the 
decision  to  issue  benefits  by  household 
must  do  so  on  a  Statewide  basis.  TTiat 
is,  the  same  State  agency  may  not 
simultaneously  issue  benefits  on  both 
an  individual  and  household  basis. 
Recognizing  that  the  food  benefit  has 
been  issued  to  certain  high-risk 
individuals  to  address  nutritional  needs, 
it  is  not  intended  that  food  benefits  fiDm 
the  FMNT  be  shared  with  non-FMNP 
recipients  residing  in  the  FMNP 
recipient  household. 

If  a  State  agency  elects  to  issue 
benefits  on  a  household  basis,  data 
concerning  number  and  type  of 
recipients  must  still  be  provided  as 
required  by  section  17(m)(8)(A)  of  the 
CNA. 

6.  Nondiscrimination  (§248.7) 

Because  racial  and  ethnic 
participation  data  (as  required  by  title 
VI  of  the  Civil  Rights  Act  of  1964)  are 
collected  at  the  time  women,  infants, 
and  children  are  certified  for 
partidpation  in  the  WIC  Program,  the 
Department  has  determined  that  the 
WIC  data  collection  effort  is  sufficient  to 
fulfill  the  racial/ethnic  data  collection 
requirement  for  the  FMNP.  Therefore, 
no  additional  data  collection  is 
required. 

7.  Recipient  Benefits  (§  248.8) 

While  this  interim  rule  defines 
eligible  foods  as  fresh,  nutritious, 
unprepared  fruits,  vegetables  and  herbs. 
States  must  specifically  identify  in  their 
State  plans,  which  of  these  foods  may  be 
purchased  (§  248.4(a)(10)(vi)).  The  value 
of  the  Federal  benefits  received  by  any 
recipient  under  the  FMNT  may  not  be 
less  than  SlO  per  year  or  more  than  S20 
per  year.  Most  States  particif>ating  in  the 
demonstration  projects  found  that  the 
most  practical  distribution  of  coupons 
for  the  FMNP  is  in  booklets  made  up  of 
$1  and  $2  denominations.  If  the  FVCVP 
coupon  face  value  exceeds  the  purchase 
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price  of  produce,  farmers  are  prohibited 
from  giving  cash  change  to  recipients. 
Instead,  this  difference  may  be  made  up 
by  providing  recipients  with  extra 
eligible  foods  in  the  approximate  value 
of  the  difference. 

In  the  interest  of  enhancing  local 
reve.".ues,  the  Department  recognizes  a 
State  agency's  option  in  allowing  only 
locally  grown  produce,  as  defined  by 
the  State  agency,  to  be  purchased  by 
FMNP  coupon  recipients.  Since  States 
are  required  to  match  30  percent  of  the 
total  cost  of  the  FMNP  with  State  or 
non-Federal  contributions,  some  States 
may  consider  this  an  attractive  option 
for  ensuring  that  FMNP  benefits  remain 
m  the  State.  State  agencies  also  have  the 
option  to  define  what  they  consider  to 
be  "locally  grown".  For  instance,  some 
State  agencies  for  various  reasons,  such 
as  availability  of  an  adequate  volume 
and  variety  of  produce,  may  consider 
produce  grown  in  adjacent  States  as 
locslly  grown.  At  the  same  time,  other 
State  agencies  may  define  locally  grown 
to  be  produce  grown  within  the  State 
boundaries. 

8.  Nutrition  Education  (§248.9) 

Because  most  FMNP  recipients  are 
also  VVIC  participants,  in  most  cases 
relevant  nutrition  education  will  be 
delivered  to  FMNT  recipients  by  VVIC 
nutritionists  at  VVIC  clinics.  The 
Department  views  the  FMNP  as  an 
e.xcellent  opportunity  to  reinforce 
messages  delivered  to  VVIC  participants 
on  the  benefits  of  consuming  fresh  fruits 
and  vegetables.  When  the  consumption 
of  fruits  and  vegetables  is  included  as 
part  of  the  regular  nutrition  education 
It'sson  provided  by  the  VVIC  clinic  to 
VVIC  participants  who  are  also  FMNP 
fEcipients,  this  may  be  deemed  to  have 
fulfilled  the  nutrition  education 
requirement  for  the  FMNP.  The  WIC 
clinic  may  not  seek  reimbursement  from 
the  administering  FMNP  State  agency 
for  this  service  since  it  is  an  ongoing 
and  vital  component  of  the  VVIC 
Program.  In  these  situations,  the 
administering  FMNP  State  agency  shall 
include  the  provision  of  nutrition 
education  by  the  VVIC  clinic  as  part  of 
the  cooperative  agreement  with  VVIC 
agencies  required  by  §  248.3(e)  and 
^  248  9  of  these  regulations. 

If  in  specific  situations  FMNP 
recipients  do  not  receive  relevant 
nutrition  education  at  VVIC  clinics,  the 
administering  State  agency  is 
responsible  for  arranging  alternative 
methods  for  the  provision  of  relevant 
nutrition  education,  which  is  an 
allowable  cost  under  the  FMNP.  At  the 
option  of  the  FMNT  State  agency,  the 
nutrition  education  provided  by  VVIC  to 
recipients  may  be  supplemented  by 


additional  FMNP  nutrition  education. 
The  additional  FMNP  enhancement  may 
be  considered  an  allowable 
administrative  cost  of  the  FMNP  State 
agency.  Provision  of  such  nutrition 
education  enhancements  and 
reinforcements  would  be  legitimate 
justification  for  the  additional  2  percent 
administrative  funds  that  are  available 
upon  approval  by  the  Department.  In 
addition,  the  administering  FMNP  State 
agency  is  responsible  for  providing 
information  to  recipients  on  the  use  of 
FMNP  coupons  and  the  purpose  of  the 
program  as  required  by  §  248.4(a)(9)(iii). 
The  costs  of  providing  this  information 
must  be  provided  by  the  FMNP  and  not 
the  VVIC  agencies  which  may  be 
performing  tliis  service  for  the  FMNP. 

Section  17{m)(8)(D)  of  the  CNA 
requires  the  Secretary  to  collect  from 
each  State  that  receives  a  grant  under 
the  FMNP,  information  relating  to, 
when  practicable,  the  impact  of  the 
F\1NP  on  the  nutritional  status  of 
recipients  by  determining  the  change  in 
consumption  of  fresh  fruits  and 
vegetables  by  FMNP  coupon  recipients. 
Because  of  this  requirement.  State 
agencies  shall  develop  minimally 
burdensome  procedures  such  as  surveys 
to  assess  the  impact  on  the  nutritional 
status  of  FMNP  recipients  by  obtaining 
information  on  the  change  in  their 
consumption  of  fresh  fruits  and 
vegetables.  This  nutritional  information 
shall  be  submitted  as  an  addendum  to 
the  State  Plan  as  set  forth  in 
§  248.4(a)(15).  at  such  a  date  specified 
by  the  Secretary.  Coordination  with  the 
VVIC  Program  will  reduce  costs  and 
minimize  duplication  of  effort  on  this 
data  collection  element. 

Section  17(m)(8)(E)  of  the  CNA 
requires  that  States  receiving  a  grant 
under  the  FMNP  submit  information  on 
the  effects  of  the  FMNP  on  the  use  of 
farmers'  markets  and  the  marketing  of 
agricultural  products  at  such  markets 
and  when  practicable,  the  effects  of  the 
F\iNT  on  recipients'  awareness 
regarding  farmers'  markets.  Pursuant  to 
§  248.4(a)  (16)  and  (17)  of  these  interim 
regulations.  State  agencies  shall  submit 
in  their  State  Plans  the  methods  they 
will  use  to  assess  this  information  and 
shall  submit  the  actual  information  as 
an  addendum  to  the  State  Plan  at  such 
a  date  specified  by  the  Secretary. 

9.  Coupon  and  Market  Management 
(§248.10) 

The  State  agency  is  responsible  for  the 
fiscal  management  of,  and 
accountability  for  farmers/farmers' 
markets.  Fanners'  markets  are 
authorized  by  the  State  agency  which 
may  administer  the  FMNP  directly  or 
through  a  sub-agency  such  as  a  farmers' 


market  association.  Each  State  agency 
may  authorize  individual  farmers, 
farmers'  markets  or  both.  When  the 
State  agency  authorizes  farmers' 
markets,  the  farmers'  markets  may 
authorize  the  farmers  within  the  market 
to  accept  FMNP  coupons.  The 
demonstration  projects  revealed  that 
market  managers  often  play  an 
important  role  in  the  day-to-day 
management  of  the  FMNP,  such  as  in 
the  receipt  of  coupon  batches  from 
farmers  and  the  reimbursement  to 
farm.ers.  According  to  the  demonstration 
project's  evaluation  report,  the  strongest 
markets  appeared  to  be  those  w  here  the 
market  manager  had  an  active  role  in 
farmer  training,  compliance  monitoring, 
reimbursing  farmers,  and  redeeming 
coupons.  Farmers  at  these  markets  were 
more  likely  to  have  a  sound 
understanding  of  the  demonstration 
project,  and  to  comply  strictly  with 
guidelines.  In  contrast,  where  the 
market  manager's  role  in  the 
demonstration  projects  was  limited, 
there  was  usually  greater 
misunderstanding  among  participating 
farmers  about  demonstration  project 
operations.  Demonstration  project 
participation  was  typically  lower  at 
markets  with  only  nominal  market 
manager  involvement. 

Monitoring  techniques  varied  widely 
from  State  to  State  for  the  demonstration 
projects.  All  States  met  the  grant 
requirement  to  visit  every  authorized 
market  at  least  once  during  operations, 
and  peer  monitoring  was  common  and 
effective  in  most  market  settings.  Peer 
monitoring  is  a  system  in  which  farmers 
watch  what  their  neighbors  are  doing, 
and  make  complaints  to  the  market 
manager  about  suspected  infractions  in 
an  effort  to  prevent  competitors  from 
getting  an  unfair  advantage.  State 
agencies  have  broad  discretion  in 
developing  systems  for  FMNP  coupon 
and  market  management.  They  should 
keep  in  mind,  however,  that  it  is  the 
State  agency  that  is  ultimately 
responsible  for  the  fiscal  management 
of.  and  accountability  for  farmers  and 
farmers'  markets.  The  State  agency  is 
responsible  for  establishing  the  number 
of,  and  criteria  for,  the  authorization  of 
farmers  and/or  farmers'  markets  as 
provided  by  section  17(m)(6)(D)(iii)  of 
the  CNA  and  §248. 10(a)  of  these 
regulations.  Because  the  Department 
believes  that  the  FMNP  is  intended  to 
help  small,  local  farmers.  State  agencies 
may  limit  the  foods  eligible  for  purchase 
under  the  FMNT  to  those  locally  grown, 
as  defined  by  the  State.  To  further 
support  this  objective,  individuals  who 
exclusively  sell  produce  grown  by 
someone  else  (such  as  wholesal  5 
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distributors),  are  not  eligible  to 
participate  in  the  FMNP.  This 
requirement  does  not  apply  to 
individuals  which  an  authorized  fanner 
may  have  employed  to  sell  his  produce 
at  the  farmers'  market  or  to  individuals 
hired  by  a  nonprofit  organization  to  sell 
produce  at  urban  farmstands  on  behalf 
of  local  fanners. 

When  FMNP  coupon  reimbursement 
IS  delegated  to  farmers'  market  mar-agers 
or  farmers'  market  associations  or  non- 
profit organizations.  State  agencies  may 
establish  appropriate  bonding 
procedures  for  farmers'  market 
managers,  associations  or  non-profit 
organizations.  The  State  agency  may 
determine  the  best  procedure  to  put  in 
place  for  bonding.  Costs  of  surii 
bonding  are  not  reimbursable 
administrative  expenses.  Additional 
criteria  and  requirements  for 
authorizing  farmers  and  farmers  markets 
are  identified  in  §248.10  of  this  interim 
rule. 

Section  24a.l0(b)  of  this  interim  rule 
outlines  the  contents  of  the  farmers* 
market  agreement.  These  agreements 
may  be  bctvireen  the  State  agency  and  an 
authorized  farmer  or  an  authorized 
farmers'  market,  and  shall  be  no  more 
than  3  years  in  duration.  Among  its 
provisions,  the  agreement  shall  require 
that  a  farmer  or  farmers'  market  shall 
not  issue  cash  change  for  purchast^s  that 
are  in  an  amount  less  than  the  value  of 
the  FMNP  coupon(s).  Since  it  is 
recommended  that  FSiNP  coupons  be  in 
Si  or  S2  denominations,  the  ditTerence 
between  the  purchase  price  and  the 
value  of  the  coupon  should  be  less  than 
J2.  The  Department,  therefore, 
encourages  farmers  to  adjust  for  any 
difference  by  adding  more  produce  to 
the  purchase. 

Pursuant  to  §  248.10(d).  State  agencies 
shall  conduct  annual  training  for 
fanners  and  farmers'  market  managers. 
State  agencies  have  discretion  in 
dftermining  the  method  used  for 
training  purposes.  Training  shall 
include,  at  a  minimum,  dissemination 
of  information  concerning  eligible 
foods,  and  proper  FMNP  coupon 
redemption  procedures,  including 
deadlines  for  submission  of  coupons  for 
payment.  Other  points  which  must  be 
covered  in  training  include  the 
following: 

•  Equitable  treatment  of  FMNP 
recipients,  including  the  availability  of 
produce  to  FMNP  recipients  that  is  of 
the  same  quality  and  cost  as  that  sold  to 
other  customers; 

•  Qvil  rights  compliance  guidehres; 

•  Guidelines  for  storing  FMNP 
coupons  .safely;  and 


•  Guidelines  for  cancelling  FMNP 
coupons,  such  as  punching  holes  or 
rubber  stamping. 

Although  these  regulations  permit 
State  agency  discretion  in  determining 
the  method  of  annual  training,  the  State 
agency  is  required  to  conduct  a 
documented  on-site  visit  prior  to,  or  at 
the  time  of  authorization,  which  shall 
include  at  a  minimum,  information 
concerning  eligible  foods  and  proper 
coupon  redemption  procedures.  For 
example,  in  a  State  with  a  3-year 
agreement,  a  State  agency  may  conduct 
an  in-person  training  prior  to  or  at  the 
time  of  authorization,  and  if 
reauthorization  is  granted  three  vears 
later,  conduct  another  in-person  training 
at  least  once  during  the  next  3-year 
grant  agreement  period.  Other  less 
comprehensive  forms  of  training  such  as 
information  handouts  may  be  more 
appropriate  for  State  agencies  in  the 
second  or  third  years  of  operation  for  a 
grant  agreement. 

State  agencies  are  required  to  conduct 
on-site  monitori.ng  visits  to  at  least  10 
percent  of  authorized  farmers,  starting 
with  the  highest  risk  farmers  and 
working  down,  and  10  percent  of 
farmers'  markets,  starting  wth  the 
highest  risk  farmers'  markets  and 
working  down.  Mandatory  high  risk 
indicators  area  proportionately  high 
volume  of  FMNP  coupons  rtdeemed 
within  a  farmers'  market  (as  compared 
to  other  farmers  within  the  market  or 
within  the  State)  and  recipient 
complaints.  Participating  State  agencies 
have  the  option  to  conduct  compliance 
buys  and  the  Department  encourages 
such  activity  when  practicable.  A  State 
agency  may  be  required  to  conduct 
compliance  buys  as  a  follow-up  measure 
when  a  farmer/farmers'  market  in  a 
State  is  found  to  be  out  of  compliance 
during  an  FNS  management  evaluation. 

Compliance  activity  can  provide  an 
objective  measure  of  whether  farmer 
training  is  adequate  and  whether 
farmers  are  following  FMNP  rules  such 
as  not  providing  change,  selling  only 
authorized  foods  to  FMNP  n^  ipients. 
and  ensuring  participation  only  by 
authorized  fanners.  In  addition  to  this, 
compliance  buys  can  induce 
compliance  and  provide  a  justification 
for  sanctions" and  removal  of  non- 
complying  farmers. 

As  set  forth  in  §  248.10(h).  the  State 
agency  shall  identify  the  disposition  of 
all  FMNP  coupons  as  validly  redeemed, 
lost  or  stolen,  expired,  or  not  matching 
issuance  records.  This  identification 
shall  be  determined  on  a  one-to-one 
reconciliation  basis.  Validly  redeemed 
coupons  are  those  that  are  issued  to  an 
authorized  recipient  and  redeemed  by 
an  authorized  farmers'  market/farmer 


befoie  the  expiration  date.  Coupons  that 
are  redeemed  but  cannot  be  traced  to  an 
authorized  recipient  or  authorized 
farmer  will  be  subject  to  claims  action 
in  accordance  with  §  248.20  of  this 
interim  rule.  A  State  agency  has  the 
option  to  replace  lost,  stolen,  or 
damaged  coupons,  and  must  describe  its 
system  for  doing  so  in  the  State  Plan.  A 
State  agency  shall  use  uniform  FMNP 
coupons  within  its  jurisdiction,  which 
must  Include  at  a  minimum,  the 
following  information  as  required  by 
§  248.10(h)(3): 

•  The  last  date  by  which  the  recipient 
can  use  the  coupon.  This  date  shall  be 
no  later  than  November  30  of  each  year. 

•  A  date  by  which  the  farmer/ farmers' 
market  must  submit  the  coupon  for 
payment.  When  establishing  this  date, 
State  agencies  shall  take  into 
consideration  the  date  financial 
statements  are  due  to  the  F'NS.  and 
allow  time  for  the  corresponding 
coupon  reconciliation  that  must  be  done 
by  the  State  agency  prior  to  submission 
of  financial  statements.  Currently  SF- 
269  financial  statements  are  due  to  FNS 
by  January  30. 

•  A  unique  and  sequential  serial 
number. 

•  A  denomination  (dollar  amount). 

•  For  each  redeeming  farmers' 
market,  a  farmer  identifier  on  each 
coupon  and  market  identifier  on  the 
cover  of  the  batched  coupons.  For  each 
redeeming  farmer,  a  farmer  identifier  on 
each  coupon. 

Inclusion  of  individual  farmer 
identifiers  on  all  FMNP  coupons  is  a 
requirement  in  the  FMNT,  in  order  to 
trace  coupon  redemption  to  an 
authorized  fanner,  as  required  by 
section  17(m)(5)(E)(i)  of  the  CNA.  States 
have  the  option  to  directly  authorize 
either  farmers'  markets,  individual 
farmers  or  both.  However,  if  the  State 
directly  authorizes  farmers'  markets, 
and  not  farmers,  an  individual  fanner 
identifier  m.ust  be  included  on  the 
coupon  and  a  farmers'  market  identifier 
included  on  the  batched  set  of  coupons 
submitted  by  the  farmers'  market 
manager  for  reimbursement.  Those  State 
agencies  which  have  agreements 
diretily  with  farmers  and  not  markets 
must  include  individual  fanner 
identifiers  on  each  redeemed  coupon. 
This  is  a  change  from  the  demonstration 
projects  which  required  that  only  a 
market  identifier  be  included  on  the 
coupon.  A  farmer  identifier  will  prc>vide 
protection  for  the  farmers'  market,  since 
it  is  the  individual  farmer  who  may  be 
identified  and  penalized  for  abuse 
rather  than  the  entire  market,  if 
appropriate. 
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Each  FMNP  recipient  shall  receive 
instructions  on  the  proper  use  of 
coupons,  including,  but  not  limited  to: 

•  A  list  of  names  and  addresses  of 
authorized  farmers'  markets  and/or 
authorized  farmers  at  which  FMNP 
coupons  may  be  redeemed. 

•  A  descnption  of  eligible  foods,  and 
the  prohibition  against  cash  change. 

•  Notification  that  they  have  the  right 
to  complain  about  improper  farmer/ 
farmers'  market  practices  with  regard  to 
FMNT  responsibilities,  and  the  process 
for  doing  so. 

10  Financial  Management  System. 
(§248.11) 

The  demonstration  projects  served  as 
an  effective  model  for  the  FMNP  in  the 
area  of  financial  management  systems. 
Based  on  the  evaluation  report 
conducted  for  the  demonstration 
projects  and  submitted  to  Congress  in 
April  1991,  good  controls  were  in  place 
to  account  for  advanced  funds,  and 
effective  systems  were  in  place  to 
recoup  leftover  funds.  Two  States  iised 
negotiable  checks  in  lieu  of  coupons, 
and  SIX  States  advanced  funds  to 
payment  intermediaries  to  pay 
authorized  farmers  or  markets  for 
coupons  they  had  accepted.  Payment 
intermediaries  included  market 
managers,  private  banks,  and  various 
contracted  organizations  and 
associations. 

Pursuant  to  §  248.11(d)  of  this  interim 
rule,  participating  State  agencies  must 
implement  procedures  which  ensure 
prompt  and  accurate  payment  of 
allowable  costs,  and  ensure  the 
allowability  and  allocability  of  costs  in 
accordance  with  the  cost  provisions  set 
forth  in  §248.11  of  this  rule,  7  CFR  part 
3016,  and  FNS  guidelines  and 
Instructions. 

11  FMNP  Costs  (§248.12) 

FMNT  costs  consist  of  food  and 
administrative  costs.  Administrative 
costs  are  those  costs  associated  with 
providing  benefits  and  services  to 
recipients.  Allowable  administrative 
costs  include  costs  associated  with  the 
provision  of  nutrition  education  which 
meets  the  requirements  of  §  248.9  of  this 
rule  In  addition,  other  allowable 
administrative  costs  include,  but  are  not 
limited  to,  the  costs  of  administering  the 
coupon  and  market  management 
system,  including  printing,  issuing  and 
reconciling  coupons;  and.  authorizing, 
training  and  monitoring  markets,  as  well 
as  FMNT  outreach,  recordkeeping  and 
reporting  costs. 

12.  Distribution  of  Funds  (§  248.14) 

As  a  prerequisite  to  the  receipt  of 
funds.  State  agencies  must  agree  to 


contribute  from  non-Federal  sources  at 
least  30  percent  of  the  total  cost  of  the 
FMNP.  which  may  also  be  satisfied  from 
State  contributions  that  are  made  for 
similar  programs  which  operate  during 
the  same  period  as  the  FMNP.  Similar 
programs  include  other  farmers'  market 
projects  or  programs  which  serve 
women,  infants,  and  children,  as  well  as 
other  categories  of  recipients  such  as, 
but  not  limited  to.  elderly  persons. 
Section  17(m)(6)(A)  of  the  CNA. 
subject  to  certain  limitations  and 
requirements,  provides  for  authorization 
of  State  agencies  that  received 
assistance  under  the  demonstration 
projects.  It  stipulates  that  each  State 
which  received  Federal  funding  in  a 
fiscal  year  ending  before  October  1, 
1991  (i.e.  before  Fiscal  Year  1992)  shall 
receive  benefits  under  the  new  FMNP, 
provided  that  the  State  complies  with 
the  requirements  established  by  the  Act, 
as  determined  by  the  Secretary.  Section 
(17)(m)(6)(B)  mandates  that,  if  sufficient 
funds  are  appropriated  by  Congress,  no 
State  shall  receive  less  Federal  funds 
than  it  did  in  the  most  recent  fiscal  year 
in  which  it  received  assistance,  as  long 
as  the  State  continues  to  provide  the 
requisite  matching  funds. 

If  amounts  appropriated  for  any  fiscal 
year  for  grants  under  the  FMNP  are  not 
sufficient  to  maintain  prior  year  funding 
levels  for  each  State  authorized  under 
section  17(m)(6)(A)  of  theCNA.  each 
State's  grant  shall  be  ratably  reduced, 
except  iat.  if  sufficient  funds  are 
available,  each  State  shall  receive  at 
least  $50,000  or  the  amount  that  the 
State  received  for  the  prior  fiscal  year  if 
that  amount  is  less  than  $50,000. 

Once  funds  have  been  set  aside  to 
satisfy  this  requirement,  section 
17(m)(6)(G)  requires  that  any  remaining 
funds  shall  be  allocated  as  follows:  (1) 
An  amount  equal  to  45  to  55  percent 
shall  be  made  available  to  States 
participating  in  the  FMNP  that  wish  to 
serve  additional  FMNP  recipients,  and 
whose  State  plan  to  do  so  is  approved 
by  the  Department.  If  this  amount  is 
greater  than  that  necessary  to  satisfy 
approved  expansion  requests  from 
participating  State  agencies,  the 
unallocated  amount  shall  be  made 
available  to  State  agencies  that  have  not 
participated  in  the  FMNP  in  the  prior 
fiscal  year,  and  whose  State  Plans  have 
been  approved  by  the  Department. 
(2)  An  amount  equal  to  45  to  55 
percent  shall  be  made  available  to  States 
that  have  not  participated  in  the  FMNP 
in  the  prior  fiscal  year,  and  whose  State 
Plans  have  been  approved  by  the 
Department.  If  this  amount  is  greater 
than  that  necessary  to  satisfy  the 
approved  State  Plans  for  new  State 
agencies,  the  unallocated  amount  shall 


be  applied  toward  satisfying  any  unmet 
need  of  States  that  desire  to  serve 
additional  recipients,  and  whose  State 
Plans  have  been  approved  by  the 
Department. 

State  agencies  must  return  to  FNS  any 
unexpended  funds  made  available  for  a 
fiscal  year,  by  February  1  of  the 
following  fiscal  year,  except  that  each 
State  agency  may  retain  not  more  than 
5  percent  of  the  funds  made  available  to 
the  State  agency  for  the  fiscal  year  to 
reimburse  expenses  incurred  during  the 
preceding  fiscal  year  or  to  reimburse 
expen.ses  expected  to  be  incurred  during 
the  succeeding  fiscal  year.  The  spend 
forward  or  carry  back  provisions  are 
contained  in  §  248.14(h)  of  this  interim 
rule.  Any  funds  that  remain  available 
after  satisfying  paragraphs  (1)  and  (2) 
above,  shall  be  reallocated  in 
accordance  with  the  appropriate  method 
determined  by  the  Secretary. 

Subject  to  requirements  of  section 
17(m)(6)  described  above,  the  Secretary 
is  instructed  in  section  17(m)(4)  to 
establish  a  formula  for  determining 
amounts  to  be  awarded  to  each  State 
with  an  approved  plan  according  to  the 
number  of  recipients  proposed  to 
participate  as  specified  in  the  State 
Plan.  In  determining  the  amount  to  be 
awarded  to  new  States,  the  Secretary*  is 
further  instructed  to  rank  the  State  Plans 
according  to  the  following  criteria  set 
forth  in  section  17(mK6)(F)  of  the  CNA. 
The  Secretary  shall. 

(1)  Favorably  consider  a  State's  prior 
experiences  with  this  or  similar 
programs; 

(2)  Favorably  consider  a  State's 
operation  of  a  similar  program  with 
State  or  local  funds  that  can  present 
data  concerning  the  value  of  that 
program; 

(3)  Require  that  if  a  State  receiving 
funds  under  the  FMNP  applies  the 
Federal  grant  to  a  similar  program 
operated  in  the  previous  fiscal  year  with 
State  or  local  funds,  the  State  shall  not 
reduce  the  amount  of  such  State  or  local 
funds  previously  made  available  to  the 
similar  program  below  the  level  at 
which  the  similar  program  was  fiinded 
in  the  year  prior  to  obtaining  FMNP 
funding. 

(4)  Give  precedence  to  State  Plans  that 
would  serve  areas  in  the  State  having — 

(a)  The  highest  concentration  of 
eligible  persons; 

fb)  The  greatest  access  to  farmers' 
markets; 

(c)  A  broad  geographical  area; 

(d)  The  greatest  number  of  recipients 
in  the  broadest  geographical  area  within 
the  State;  and 

(e)  Any  other  characteristics,  as 
determined -appropriate  by  the 
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Secretary,  that  maximize  the  availability 
of  benefits  to  eligible  persons;  and 

(5)  Take  into  consicferation  the 
amount  of  funds  available  and  the 
minimum  amount  needed  by  each 
applicant  State  to  successfully  operate 
the  FMNP. 

In  providing  funds  to  ser\e  additional 
recipients  in  a  State  that  received 
assistance  under  the  FlvlNP  in  the 
previous  fiscal  year,  section  17(m)(6HC) 
of  the  Act  requires  the  Secretary  to 
consider: 

(1)  The  availability  of  any  such 
assistance  not  spent  by  the  State  during 
the  FMNP  year  for  which  the  assistance 
was  received; 

(2)  Documentation  that  justifies  the 
need  for  an  increase  in  participation; 
and 

(3)  Demonstrated  ability  to 
satisfactorily  operate  the  existing  FMNP. 

The  Secretary  will  review  State 
agency  requests  for  expansion  funds  on 
a  case-by-case  basis  in  the  evaluation 
process  as  set  forth  in  §  248.14(e).  The 
Secretary  shall  consider  if  State  agencies 
reque.sting  expansion  funds  have 
demonstrated  their  ability  to  spend  at 
least  80  percent  of  their  prior  year  food 
grant  (exclusive  of  the  5  percent  carry 
forward).  In  tho.se  instances  where  State 
agencies  are  requesting  funds  for 
expansion  but  have  excessive  unspent 
funds,  as  determined  by  the  Secretary, 
during  the  FMNP  year  for  which  the 
assistance  was  received,  the  State 
agency  may  still  be  eligible  for 
expansion  funds  if  the  Secretary 
determines  there  was  good  cause  for  the 
excessive  unspent  funds,  such  as  severe 


weather  conditions  and  other  factors 
such  as  unanticipated  decreases  in 
participant  caseload  in  the  WIC 
Program. 

Administrative  funds  are  limited  by 
section  17(m){5)(F)  of  the  Act  and 
cannot  exceed  15  percent,  (or  17  percent 
for  a  State's  first  year  of  operation  or  in 
approved  cases  thereafter),  of  the  total 
FMNP  funds.  This  is  consistent  with 
House  report  No.  102-540(1),  page  192, 
accompanying  Public  Law  102-314, 
which  states  that  the  15-percent 
administrative  cost  allowance  is 
designed  to  more  realisticallv  reflect  the 
costs  of  administering  the  FMNP  than 
the  12  percent  permitted  under  the 
demonstration  projects.  Section 
17(m)(5)(F)oftheCNA  also  allows  for 
an  additional  2-percent  allowance  for  a 
State's  first  year  of  operation  (i.e.  in 
Fiscal  Year  1993,  States  which  did  not 
operate  a  demonstration  project  prior  to 
October  1, 1992),  to  cover  start-up  costs 
such  as  determining  which  local  WIC 
sites  will  be  utilized:  recruiting  farmers 
to  participate  in  the  program;  preparing 
contracts  for  farmers  and  local  WIC 
providers;  developing  a  data  processing 
system  for  redemption  and 
reconciliation  of  food  coupons; 
designing  program  training  and 
informational  materials;  and  planning 
program  implementation  and 
coordination  of  responsibilities  between 
State  agriculture  and  health 
departments. 

Section  17(m)(5)(F)(ii)  of  the  Act 
states  that  after  the  first  fiscal  year  of 
operation,  upon  a  showing  by  the  State 


of  financial  need,  the  Secretary  may 
permit  the  State  to  use  up  to  an 
additional  2  percent  of  the  total  FMNP 
funds  for  administration.  In  determining 
financial  need,  the  Secretary  shall  take 
into  consideration  the  State  agency's 
unique  circumstances  and  proposed 
enhancements  to  its  operations. 
Examples  of  FMNP  enhancements  are 
upgraded  nutritional  education  and 
instructional  materials,  automation  of 
•coupon  issuance,  and  micro-encoding 
checks.  As  set  forth  in  §  248.14(g)(3), 
State  agencies  wishing  to  request  the 
additional  2  percent  administration 
allowance  must  submit  written 
justification  to  FNS  for  approval  as  part 
of  the  annual  State  Plan.  Such  requests 
must  be  resubmitted  each  year,  since 
approval  of  the  additional  2  percent 
allowance  one  year  does  not  mean  that 
the  additional  amount  will  be  granted  in 
subsequent  years. 

It  is  up  to  the  State  agency  to 
determine  what  mix  of  funds  (Federal, 
State,  or  both)  will  be  used  for  the 
administrative  portion,  as  long  as  the 
administrative  funds  do  not  exceed  15 
(or  17.  where  approved)  percent  of  the 
total  of  Federal  and  State  funds 
allocated.  This  means  that  a  State 
agency  can  choose  to  utilize  some  of  the 
Federal  funds  allocated  for 
administrative  costs  or  it  can  use  all  of 
the  Federal  funds  for  food  costs.  The 
follow  ing  example  illustrates  two 
options  available  to  State  agencies  to 
provide  Hexibility  regarding 
administrative  funds  within  the  30 
percent  matching  requirement: 


Federal  Dollars  Allocated  . 
Minimum  State  Match  

Total  FMNP  Cost  .. 

Option 

Federal  Dollars  

Minimum  State  Match 

Total  FMNP  Cost  .. 


Total 


S70 
30 


100 


70 
30 


Food 


$59.50 
25.50 


85.00 


100 


70.00 
15.00 


85  00 


Administra- 
tion 


SiO.50 
450 


15.00 


000 
15.00 


15.00 


In  summary,  a  State  agency  may  not 
use  more  than  15  (or  17)  percent  of  the 
total  (Federal  and  State)  amount  of 
hinds  for  administrative  costs.  If  a  State 
agency  provid'^s  funds  in  excess  of  the 
30  percent  matching  requirement,  the 
limit  on  the  use  of  funds  for 
administration  shall  not  apply  to  the 
funds  contributed  above  the  matching 
requirement. 

List  of  Subjects  in  7  CFR  Part  248 

Food  a,ssistance  programs.  Food 
donations,  Grant  programs.  Social 


programs,  Infants  and  children, 
maternal  and  child  health,  Nutrition 
education.  Public  assistance  programs, 
WIC,  Women. 

Accordingly.  7  CFR  part  248  is  added 
to  read  as  follows: 

PART  248— WIC  Farmers'  Mar1(et 
Nutrition  Program  (FMNP) 

Subpart  A — General 

248.1    General  purpose  and  scope. 


Sec. 

248.2     Definitions. 

248  3     Administration. 

Subpart  B— State  Ager>cy  Eligibility 
248  4     State  Plan. 

248  5     .Sfipf  tion  of  n^w  State  agencies. 

Subpart  C — Recipient  Eligibility 

248.6  Recipient  eligibility. 

248.7  Niondiscrimination. 

Subpart  D— Recipient  Benefits 

248  8     Le\el  of  tx-nefits  and  eligible  foods. 
248  9    Nutrition  education. 
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Subpart  E— State  Agency  Provisions 

248  10  Coupon  and  market  management. 

246  11  Financial  management  system. 

248  12  FMNP  costs. 

248  n  FMN?  mcoroe. 

248  14  Distr.bution  of  funds. 

248  15  CJoseout  procedures. 

248  16  Administrative  appeal  of  State 
a^enry  decisions. 

Subpart  F— ♦doortonng  and  Review  o(  State 

Age-c«e8 

24B  1'    Management  evaluations  and 

reviews. 
248  16    Audits. 
24H  19    Investigations. 

Sbtpart  G — WIscetlaneous  Provisions 

248  20    Qaims  and  penalties. 

248.21  Procurement  and  property 
management. 

248.22  Nonprocureraent  debarment/ 
suspension,  drug-firee  workplace,  and 
lobbyiag  restrictions. 

248  23  Records  and  reports. 

248  24  Other  provisions. 

248  25  FMNP  information. 

248  26  OMB  control  numbers. 

Authority:  42  VFC  17S6 

Subpart  A — General 

§243.1     General  purpose  and  scope. 

Thi.s  part  announces  regulations 
ui;der  which  the  Secretary-  of 
.Agriculture  shall  carry  out  the  VVIC 
Farmers'  Market  Nutrition  Program.  The 
dual  purposes  of  the  FMNP  are:  (a)  To 
provide  resources  in  the  form  of  fresh, 
nutritious,  unprepared  foods  (fruits  and 
vegetables)  from  farmers'  markets  to 
women,  infants,  and  children  who  are 
nutritionally  at  risk  and  wno  are 
participating  in  the  Special 
Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC)  or 
are  on  the  wairing  list  for  the  WIC 
Program;  and 

(b)  To  expand  the  awareness,  use  of 
and  sales  at  farmers'  markets. 

This  will  be  accomplished  through 
payment  of  cash  grants  to  approved 
State  agencies  which  administer  the 
FMNP  and  deliver  benefits  at  no  cost  to 
eligible  persons.  The  FMNP  shall  be 
supplementary  to  the  food  stamp 
program  carried  out  under  the  Food 
Stamp  Act  of  1977  (7  U.S.C.  2011  et 
seq.)  and  to  any  other  Federal  or  State 
program  under  which  foods  are 
distributed  to  needy  families  in  lieu  of 
food  stamps 

§243.2    Definitions. 

For  the  purpose  of  this  part  and  all 
contracts,  guidelines,  instructions. 
forms  and  other  documents  related 
hereto,  the  term: 

Administrative  costs  means  those 
direct  and  indirect  costs,  exclusive  of 
food  costs,  as  defined  in  §  248.12(b). 
which  State  agencies  determine  to  be 


necessary  to  support  FMNP  operations. 
Administrative  costs  include,  but  are 
not  limited  to,  the  costs  of 
administration,  start-up,  training, 
monitoring,  auditing,  the  development 
of  and  accountability  for  coupon  and 
market  management,  nutrition 
education,  outreach,  eligibility 
determination,  and  developing, 
printing,  and  distributing  coupons. 

Compliance  buy  means  a  covert,  on- 
site  investigation  in  which  a  FMNP 
representative  poses  as  a  FMNT 
participant  and  transacts  one  or  more 
FMNP  food  coupons. 

Coupon  means  a  coupon,  voucher,  or 
other  negotiable  financial  instrument  by 
which  benefits  under  the  FMNP  are 
transferred  to  recipients. 

Doys  means  calendar  days. 

Demonstration  project  means  the 
Farmers'  Market  Coupon  Demonstration 
Project  authorized  by  section  17(m)  of 
the  Child  Nutrition  Act  of  1966  (CNA), 
(42  use.  1786(m)),  as  amended  by 
section  501  of  the  Hunger  Prevention 
Act  of  1968  (Pub.  L.  100-435),  enacted 
September  19.  1988.  Public  Law  102- 
314  authorized  the  Secretary  to 
competitively  award,  subject  to  the 
availability  of  funds,  a  3-year  grant 
(which  was  subsequently  extended  for 
an  additional  year  by  Public  Law  102- 
142)  to  up  to  10  States  that  submitted 
applications  that  were  approved  for  the 
establishment  of  demonstration  projects 
designed  to  provide  VVIC  participants 
with  coupons  that  could  be  exchanged 
for  fresh,  nutritious,  unprepared  foods 
at  farmers'  markets.  Those  States  are: 
Connecticut.  Iowa,  Maryland, 
Massachusetts.  Michigan.  New  York. 
Pennsylvania.  Texas.  Vermont,  and 
Washington. 

Department  means  the  U.S. 
Department  of  Agricuhure. 

Eligible  foods  means  fresh,  nutritious, 
unprepared,  domestically  grown  fruits, 
vegetables  and  herbs  for  human 
consumption.  Eligible  foods  may  not  be 
processed  or  prepared  beyond  their 
natural  state  except  for  usual  harvesting 
and  cleaning  processes.  Honey,  maple 
syrup,  cider,  nuts,  seeds,  eggs  meat, 
cheese  and  seafood  are  examples  of 
foods  not  eligible  for  purposes  of  the 
FMNP. 

Farmer  means  an  individual 
authorized  to  sell  produce  at 
participating  farmers'  markets. 
Individuals  who  exclusively  sell 
produce  grown  by  someone  else,  such  as 
wholesale  distributors,  cannot  be 
authorized  to  participate  in  the  FMNP. 
For  purposes  of  this  part,  the  term 
"farmer"  shall  mean  "producer"  as  that 
term  is  used  in  section  17(m)(6)(D)  of 
the  CNA  (42  U.S.C.  1786(m)(6)(D)).  A 
participating  State  agency  has  the 


option  to  authorize  individual  farmers 
or  farmers'  markets. 

Farmers'  market  means  an  association 
of  local  farmers  who  assemble  for  the 
purpose  of  selling  their  produce  directly 
to  consumers.  In  cases  where  recipient 
access  to  farmers'  markets  is  an  issue, 
with  prior  FNS  approval  this  definition 
may  be  expanded  at  the  State  agency's 
option  to  include  farmstands  at  which 
authorized  farmers  sell  their  produce. 

Fanvstand  means  a  location  at  w  hich 
a  single,  individual  farmer  sells  his/her 
produce  directly  to  consumers.  This  is 
in  contrast  to  a  group  or  association  of 
farmers  selling  their  produce  at  a 
farmers'  market.  With  prior  FNS 
approval,  a  State  agency  may  authorize 
a  farmstand  or  a  nonprofit  organization 
operating  a  farmstand  to  participate  in 
the  FMNP.  where  necessary  to  ensure 
adequate  recipient  access  to  farmers' 
markets. 

Fiscal  year  means  the  period  of  12 
calendar  months  beginning  October  1  of 
any  calendar  year  and  ending 
September  30  of  the  following  calendar 
year. 

FMSP  funds  means  Federal  grant 
funds  provided  for  the  FMNT,  plus  the 
required  non-Federal  m.atch. 

FjVS  means  the  Food  and  Nutrition 
Service  of  the  US.  Department  of 
Agriculture. 

Food  costs  means  the  cost  of  eligible 
supplemental  foods. 

Household  has  the  same  definition  as 
that  of  "family"  defined  in  §  246.2  of 
this  chapter.  Each  such  family  shall 
constitute  a  separate  household  for 
FMNP  benefit  issuance  purposes. 

Local  agency  means  any  nonprofit 
entity  or  local  government  agency 
which  Issues  FMNP  coupons,  and 
provides  nutrition  education  and/or 
information  on  operational  aspects  of 
the  FMNP  to  FMNP  recipients. 

Matching  requirement  means  non- 
Federal  cash  outlays  in  an  amount  equal 
to.  but  not  less  than.  30  percent  of  the 
total  FMNP  costs  for  the  fiscal  year.  The 
match  may  be  satisfied  through  non- 
Federal  cash  expenditures  for  the  FMNP 
or  for  similar  farmers'  market  programs 
which  operate  during  the  same  period 
as  the  FMNP.  Similar  programs  include 
other  farmers'  market  programs  which 
ser\e  women,  infants  and  children  (who 
may  or  may  not  be  WIC  participants  or 
on  the  waiting  list  for  WIC  services),  as 
well  as  other  categories  of  recipients, 
such  as.  but  not  limited  to.  elderly 
persons. 

Nonprofit  ogency  means  a  private 
agency  which  is  exempt  from  income 
tax  under  the  Internal  Revenue  Code  of 
1986,  as  amended.  (26  U.S.C.  1  et.  seq). 
Nutrition  education  means  individual 
or  group  education  sessions  and  the 


provision  of  information  and 
educational  materials  designed  to 
improve  health  status,  achieve  positive 
change  in  dietary  habits,  and  emphasize 
relationships  between  nutrition  and 
health,  all  in  keeping  with  the 
individual's  personal,  cultural,  and 
socioeconomic  preferences. 

OIG  means  the  Department's  Office  of 
the  Inspector  General. 

Program  or  FMNP  means  the  WIC 
Farmers'  Market  Nutrition  Program 
authorized  by  section  17(m)  of  the  CNA 
(42  U.S.C.  1786(m)),  as  amended  by 
Public  Law  102-314,  the  WIC  Farmers' 
Market  Nutrition  Act  of  1992,  enacted 
on  July  2,  1992. 

Recipient  means  a  person  chosen  by 
the  State  agency  to  receive  FMNP 
benefits.  Such  person  must  be  a  woman, 
infant  over  4  months  of  age,  or  child, 
who  receives  benefits  under  the  WIC 
Program  or  is  on  the  waiting  list  to 
receive  benefits  under  the  WIC  Program. 

SFPD  means  the  Supplemental  Food 
Programs  Division  of  the  Food  and 
Nutrition  Service  of  the  U.S. 
Department  of  Agriculture. 

Similar  programs  means  other 
farmers'  market  projects  or  programs 
which  serve  women,  infants  and 
children,  or  other  categories  of 
recipients,  such  as,  but  not  fimited  to, 
elderly  persons. 

State  agency  means  the  agriculture 
department;  the  health  department  or 
comparable  agency  of  each  State;  an 
Indian  tribe,  band  or  group  recognized 
by  the  Department  of  the  Interior;  an 
intertribal  council  or  group  which  is  an 
authorized  representative  of  Indian 
tribes,  bands  or  groups  recognized  by 
the  Department  of  the  Interior  and 
which  has  an  ongoing  relationship  with 
such  tribes,  bands  or  groups  for  other 
purposes  and  has  contracted  with  them 
to  administer  the  Program;  or  the 
appropriate  area  office  of  the  Indian 
Health  Service  (IHS).  a  division  of  the 
Department  of  Health  and  Human 
Services. 

State  Plan  means  a  plan  of  FMNP 
operation  and  administration  that 
describes  the  manner  in  which  the  State 
agency  intends  to  implement,  operate 
and  administer  all  aspects  of  the  FMNP 
within  its  jurisdiction  in  accordance 
with  §248.4. 

Total  FM\'P  costs  means  the  sum  of 
all  allowable  costs  incurred  for  FMNP 
purposes,  whether  funded  from  the 
Federal  or  the  State  matching  share  of 
total  FMNP  funds. 

Total  FMNP  funds  means  the  sum  of 
the  Federal  funds  provided  to  the  State 
agency  and  non-Federal  contributions 
provided  by  the  State  agency  for  FMNP 
purposes. 


VV7C  means  the  Special  Supplemental 
Food  Program  for  Women,  Infants  and 
Children  authorized  by  section  1 7  of  the 
Child  Nutrition  Act  of  1966,  as  amended 
(42  use.  1771  et.seq.}. 

§248.3    Administration. 

(a)  Delegation  to  FNS.  Within  the 
Department,  FNS  shall  act  on  behalf  of 
the  Department  in  the  administration  of 
the  FMNP.  Within  FNS,  SFPD  and  the 
FNS  Regional  Offices  are  responsible  for 
FMNP  administration.  FNS  shall 
provide  assistance  to  State  agencies  and 
evaluate  all  levels  of  FMNP  operations 
to  ensure  that  the  goals  of  the  FKiNP  are 
achieved  in  the  most  effective  and 
efficient  manner  possible. 

(b)  Delegation  to  State  agency.  The 
State  agency  is  responsible  for  the 
effective  and  efficient  administration  of 
the  FMNP  in  accordance  with  the 
requirements  of  this  part;  the 
requirements  of  the  Department's 
regulations  governing 
nondiscrimination  (7  CFR  parts  15,  15a 
and  15b).  administration  of  grants  (7 
CFR  part  3016),  nonprocurement 
debarment/suspension  (7  CFR  part 
3017),  drug- free  workplace  (7  CFR  part 
3017),  and  lobbying  (7  CFR  part  3018); 
and.  Office  of  Management  and  Budget 
Circular  A-130,  FNS  guidelines,  and 
Instructions  issued  under  the  FNS 
Directives  Management  System.  The 
State  agency  shall  provide  guidance  to 
cooperating  WIC  State  and  local 
agencies  on  all  aspects  of  FMNP 
operations.  Pursuant  to  section  17(m)(2) 
of  the  CNA,  State  agencies  may  operate 
the  FMNP  locally  through  nonprofit 
organizations  or  local  government 
entities  and  must  ensure  coordination 
among  the  appropriate  agencies  and 
organizations. 

(c)  Agreement  and  State  Plan.  Each 
State  agency  desiring  to  administer  the 
FMNP  shall  annually  submit  a  State 
Plan  and  enter  info  a  wxitten  agreement 
with  the  Department  for  administration 
of  the  Program  in  the  jurisdiction  of  the 
State  agency  in  accordance  with  the 
provisions  of  this  part. 

(d)  State  agency  ineligibility.  A  State 
agency  shall  be  ineligible  to  participate 
in  the  FMNP  if  State  or  local  sales  tax 
is  collected  on  Program  food  purchases 
in  the  area  in  which  it  administers  the 
Program,  except  that,  if  sales  tax  is 
collected  on  Program  food  purchases  by 
sovereign  Indian  entities  vvhich  are  not 
State  agencies,  the  State  agency  shall 
remain  eligible  so  long  as  any  farmers' 
markets  collecting  such  tax  are 
disqualified. 

(e)  Coordination  with  WIC  agency. 
The  Chief  Executive  Officer  of  the  State 
shall  ensure  coordination  between  the 
designated  administering  State  agency 


and  the  WIC  State  agency,  if  different. 
by  ensuring  that  the  two  agencies  enter 
into  a  wTitten  agreement.  Such 
coordination  between  agencies  is 
necessary  for  the  successful  operation  of 
the  FMNP,  because  WIC  participants  or 
persons  on  the  waiting  Ust  for  WIC 
services  are  the  only  persons  eligible  to 
receive  Federal  benefits  under  the 
FMNP.  The  written  agreement  shall 
dehneate  the  responsibilities  of  each 
agency,  describe  any  compensation  for 
services,  and  shall  be  signed  by  the 
designated  representative  of  each 
agency.  This  agreement  shall  be 
submitted  each  year  along  with  the  State 
Plan. 

(f)  State  staffing  standards  Each  State 
agency  shall  ensure  that  sufficient  staff 
is  available  to  efficiently  and  effectively 
administer  the  FMNP.  This  shall 
include,  but  not  be  limited  to.  sufficient 
staff  to  provide  nutrition  education  in 
coordination  with  the  WIC  Program, 
coupon  and  market  management,  fiscal 
reporting,  monitoring,  and  training.  The 
State  agency  shall  provide  an  outfine  of 
administrative  staff  and  job  descriptions 
for  staff  whose  salaries  will  be  paid  from 
program  funds  in  their  State  Plans. 

Subpart  B — State  Agency  Eligibility 

§248.4    State  Plan. 

(a)  Requirements.  By  November  15  of 
each  year,  each  applying  or 
participating  State  agency  shall  submit 
to  FNS  for  approval  a  State  Plan  for  the 
following  year  as  a  prerequisite  to 
receiving  funds  under  this  section.  The 
State  Plan  shall  be  signed  by  the  State 
designated  official  responsible  for 
ensuring  that  the  Program  is  operated  in 
accordance  with  the  State  Plan.  FNS 
will  provide  v\Titten  approval  or  denial 
of  a  completed  State  Plan  or  amendment 
within  30  days.  Portions  of  the  State 
Plan  which  do  not  change  aimually 
need  not  be  resubmitted.  However,  the 
State  agency  shall  provide  the  title  of 
the  sections  that  remain  unchanged,  as 
well  as  the  year  of  the  last  Plan  in  which 
the  sections  were  submitted.  At  a 
minimum,  the  Plan  must  address  the 
following  areas  in  sufficient  detail  to 
demonstrate  the  State  agency's  ability  to 
meet  the  requirements  of  the  FMNP:  ( 1 ) 
A  copy  of  the  agreement  between  the 
designated  administering  State  agency 
and  the  WIC  State  agency,  if  different, 
for  services  such  as  nutrition  education, 
and  documentation  of  coordinated 
efforts  as  required  in  §  248.3(e),  as  well 
as  copies  of  agreements  with  agencies 
other  than  the  WIC  State  agency. 

(2)  Estimated  number  of  recipients  for 
the  fiscal  year,  and  proposed  months  if 
operation. 
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(3)  Estimated  cost  of  the  FMNP, 
including  a  minimum  amount  necessary 
to  operate  the  FMNP. 

(4)  Description  of  how  the  Program 
will  achieve  its  dual  purposes  of 
providing  a  nutritional  benefit  to  Vi'lC 
(or  waiting  hst)  participants  and 
e.xpanding  the  awareness  and  use  of 
farmers'  markets. 

(5)  Outline  of  administrative  staff  and 
job  descriptions. 

(6)  Detailed  description  of  the 
recordkeeping  system  including,  but  not 
limited  to,  the  system  for  maintaining 
records  pertaining  to  financial 
operations,  coupon  issuance  and 
redemption,  and  FMNP  participation. 

(7)  Detailed  description  of  the 
financial  management  system, 
including,  but  not  limited  to 
documentation  of  how  the  State  will 
meet  the  matching  requirement  and 
procedures  for  obligating  funds. 

(8)  Detailed  description  of  the  service 
area  including:  (i)  The  number  and 
addresses  of  participating  markets  and 
area  VMC  clinics  including  a  map 
outhning  the  service  area  and  proximity 
of  markets  to  clinics;  and 

(ii)  Estimated  number  of  WIC 
participants  and  persons  on  the  WIC 
waiting  list  that  will  receive  FMNP 
coupons. 

(9)  Description  of  the  coupon  issuance 
system  including:  (i)  How  the  State 
agency  will  target  areas  with  highest 
concentrations  of  eligible  persons  and 
greatest  access  to  farmers'  markets 
within  the  broadest  possible  geographic 
area; 

(ii)  Ajinual  benefit  amount  per 
recipient; 

(iii)  Method  for  instructing  recipients 
on  the  proper  use  of  FMNP  coupons  and 
the  purpose  of  the  FMNP;  and 

(iv)  Method  for  ensuring  that  FMNP 
coupons  are  only  issued  to  eligible 
recipients. 

(10)  Detailed  description  of  the 
coupon  and  farmers'  market 
management  system  including:  (i) 
criteria  for  authorizing  farmers'  markets; 

(ii)  Procedures  for  training  farmers 
and  market  managers,  at  authorization, 
and  annually  thereafter; 

(iii)  Procedures  for  monitoring 
farmers'  markets; 

(iv)  Description  of  system  for 
identif>'ing  high  risk  farmers  and 
farmers'  m.arkets  and  procedures  for 
sanctioning  farmers  and  farmers' 
markets; 

(v)  Facsimile  of  the  FMN'P  coupon; 
i       (vil  Identification  of  the  fresh, 
nutritious,  unpn^pared  fruits. 
vegetables,  and  herbs  which  are  eligible 
for  purchase  under  the  Program; 

(vu)  Description  of  FMNP  coupon 
replacement  policy; 


(viii)  Procedures  for  handling 
recipient  and  farmer/farmers'  market 
complaints. 

(11)  Detailed  description  of  the  FMNP 
coupon  redemption  process  including: 

(i)  Procedures  for  ensuring  the  secure 
transportation  and  storage  of  FMNP 
coupons; 

(ii)  System  for  identif>ing  and 
reconciling  FMNP  coupons; 

(iii)  Timeframes  for  FMNP  coupon 
redemption  by  recipients;  submission 
for  pa>Tnenl  by  markets,  and  payment 
by  the  State  agency; 

(12)  System  for  ensuring  that  FMNT 
coupons  are  redeemed  only  by 
authorized  farmers/farmers'  markets  and 
only  for  eligible  foods. 

(13)  System  for  identif)ing  FMNP 
coupons  which  are  redeemed  or 
submitted  for  payment  outside  valid 
dates  or  by  unauthorized  farmers/ 
farmers'  markets. 

(14)  A  copy  of  the  WTitten  agreement 
to  be  used  between  the  State  agency  and 
authorized  farmers/farmers'  markets.  In 
those  States  which  authorize  farmers' 
markets,  but  not  individual  farmers,  this 
agreement  shall  specify  in  detail  the  role 
of  and  procedures  to  be  used  by  farmers' 
markets  for  monitoring  and  sanctioning 
farmers,  and  the  appropriate  procedures 
to  be  used  by  a  fanner  to  appeal  a 
sanction  or  disqualification  imposed  by 
a  farmers"  market. 

(15)  When  practicable,  information  on 
the  impact  on  the  nutritional  status  of 
recipients  by  determining  the  change  in 
their  consumption  of  fresh  fruits  and 
vegetables.  This  information  shall  be 
submitted  as  an  addendum  to  the  State 
Plan  and  shall  be  submitted  at  such  a 
date  specified  by  the  Secretary. 

(16)  The  method  the  State  agency  will 
use  to  assess  the  effects  of  the  FMNP  on 
the  use  of  farmers'  markets,  the 
marketing  of  asricultural  products,  and 
when  practicable  the  effects  of  the 
FMNP  on  recipients'  awareness 
regarding  fanners'  markets. 

(17)  Information  on  the  effects  of  the 
FMNP  on  the  use  of  farmers'  markets 
and  marketing  of  agricultural  products 
at  such  markets  and  when  practicable, 
the  effects  of  the  FMNP  on  recipients' 
awareness  regarding  farmers'  markets. 
This  information  shall  be  submitted  as 
an  addendum  to  the  State  Plan  and  shall 
be  submitted  at  such  a  date  specified  by 
the  Secretary. 

(18)  A  description  of  the  procedures 
the  State  agency  will  use  to  comply  with 
the  civil  rights  requirements  described 
in  §  248.7(a),  including  the  processing  of 
discrimination  complaints. 

(19)  State  agencies  which  have  not 
previously  participated  in  the  FMNP, 
shall  provide  the  following  additional 
information:  (i)  A  statement  assuring 


that  if  the  Stale  agency  receives  Federal 
funds,  as  specified  under  §  248.14  to 
operate  the  FMNP.  and  applies  those 
funds  to  similar  programs  operated  in 
the  previous  fiscal  year  with  State  or 
local  funds,  the  amount  of  State  and 
local  funds  that  were  available  to 
similar  programs  in  the  fiscal  year 
preceding  the  first  year  of  operation 
shall  not  be  reduced.  The  State  agency 
shall  include  data  in  the  State  Plan 
showing  that  it  did  not  reduce  the 
amount  of  State  and  local  funds 
available  to  the  similar  program  in  the 
preceding  fiscal  year. 

(ii)  A  capability  statement  which 
includes  a  summary  description  of  any 
prior-experience  with  farmers'  market 
projects  or  programs,  including 
information  and  data  describing  the 
attributes  of  such  projects  or  programs. 

(20)  For  States  making  e.xpansion 
requests,  documentation  which  meets 
the  following  requirements;  (i)  Justifies 
the  need  for  an  increase  in  participation: 

(ii)  Demonstrates  the  State  agency's 
ability  to  satisfactorily  operate  the 
existing  FMNP; 

(iii)  Identifies  the  management 
capabilities  of  the  State  to  expand. 

(b)  Amendments.  At  any  time  after 
approval,  the  State  agency  may  amend 
the  State  Plan  to  reflect  changes.  The 
State  agency  shall  submit  the 
amendments  to  FNS  for  approval.  The 
amendments  shall  be  signed  by  the  State 
designated  official  responsible  for 
ensuring  that  the  FMNP  is  operated  in 
accordance  with  the  State  Plan. 

(c)  Retention  of  copy.  A  copy  of  the 
approved  State  Plan  shall  be  kept  on  file 
at  the  State  agency  for  public 
inspection. 

§  248.5    Selection  of  new  State  agencies. 
In  selecting  new  State  agencies,  the 
Department  shall  rank  State  Plans 
submitted  in  accordance  with  §  248.4, 
using  the  following  criteria  in  making 
this  ranking:  (a)  Prior  experience  of  the 
State  with  the  demonstration  project  or 
similar  farmers'  market  programs; 

(b)  Prior  operation,  by  the  State  of  a 
similar  program  with  State  or  local 
funds  and  ability  to  present  data 
concerning  the  beneficial  attributes  of 
such  program; 

(c)  Emphasis  on  service  to  areas  in  the 
State  that  have:  (1)  The  highest 
concentration  of  eligible  persons; 

(2)  The  greatest  access  to  farmers' 
markets; 

(3)  Broad  geographic  areas; 

(4)  The  greatest  number  of  recipients 
in  the  broadest  geographical  area  within 
the  State;  and 

(5)  Any  other  characteristics  the 
Department  determines  that  maximize 
the  availability  of  benefits  to  eligible 
persons 
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Id)  Consideration  of  the  amount  of 
funds  necessary  to  successfully  operate 
the  FMNP  in  the  Slate  compared  with 
other  States  and  with  the  total  amount 
of  funds  available  to  the  FTvlNP. 

(e)  Approval  of  a  State  Plan  does  not 
equate  to  an  obligation  on  the  part  of  the 
Secretary  to  fund  the  FMNP  within  that 
State. 

Subpart  C— Recipient  Eligibility 

§  248.6    Recipient  eligibility. 

(a)  Eligibility  for  certification. 
Individuals  who  are  eligible  to  receive 
Federal  benefits  under  the  F?vfNP  are 
those,  excluding  infants  4  months  of  age 
or  younger,  who  are  currently  receiving 
benefits  under  WIC  or  who  are  on  the 
waiting  list  to  receive  benefits  from 
WIC. 

(b)  Limitations  on  certification.  If 
necessary  to  limit  the  number  of 
recipients.  State  agencies  may  impose 
additional  ehgibility  requirements,  such 
as  limiting  participant  certification  to 
certain  geographic  areas,  or  to  high 
priority  WIC  participants  such  as 
pregnant  and  breastfeeding  women. 
States  may  also  preclude  groups  of  low 
priority  persons,  such  as  persons  on  the 
waiting  list  for  WIC.  Each  State  agency 
must  specifically  identify  these 
limitations  on  certification  in  its  State 
Plan. 

(c)  Recipient  or  household  benefit 
allocation.  On  a  Statewide  basis,  State 
agencies  shall  elect  to  allocate  and  issue 
benefits  either  to  recipients  or 
households.  A  State  agency  allocating 
benefits  on  a  household  basis  shall  not 
issue  more  benefits  to  a  household  than 
it  othenvise  would  if  benefits  were 
allocated  to  individual  recipients  within 
the  household.  For  those  State  agencies 
issuing  FMNP  benefits  on  a  household 
basis,  each  family  as  defined  in  §  246.2 
of  this  chapter  shall  constitute  a 
separate  household.  Foods  provided, 
regardless  of  method  of  issuance,  are 
intended  for  the  sole  benefit  of  FMNP 
recipients  and  are  not  intended  to  be 
shared  wdth  other  non-participating 
household  members,  if  a  State  agency 
issues  benefits  on  a  household  basis, 
data  concerning  number  and  type  of 
recipients  must  still  be  provided  as 
required  by  §  248.23(b).  Recipients  shall 
receive  FMNP  benefits  free  of  charge. 

§  248.7    NoodiscriminatJon. 

la)  Ovi7  nghts  reqmrements.  The  State 
agency  shall  comply  with  the 
requirements  of  title  VI  of  the  Civil 
Rights  Act  of  1964,  title  LX  of  the 
Education  Amendments  of  1972,  section 
504  of  the  Rehabilitation  Ac1  of  1973, 
the  Age  Discrimination  Act  of  1975, 
Department  of  Agriculture  regulations 


on  nondiscrimination  (7  CFR  parts  15, 
15a  and  15b),  and  applicable  FNS 
Instructions  to  ensure  that  no  person 
shall,  on  the  grounds  of  race,  color, 
national  origin,  age,  sex  or  handicap,  be 
excluded  from  participation,  be  denied 
benefits,  or  be  otherwise  subjected  to 
discrimination,  under  the  FMNP. 
Because  racial  and  ethnic  participation 
data  (as  required  by  title  VI  of  the  Civil 
Rights  Act  of  1964)  are  collected  at  the 
time  women,  infants,  and  children  are 
certified  for  participation  in  the  WIC 
Program,  the  Department  has 
determined  that  the  WIC  data  collection 
effort  is  sufficient  to  fulfill  the  racial/ 
ethnic  data  collection  requirement  for 
the  FMNP.  Therefore,  no  additional  data 
collection  is  required.  Compliance  with 
title  VI  of  the  Gvil  Rights  Act  of  1964. 
Title  IX  of  the  Education  Amendments 
of  1972,  section  504  of  the 
Rehabibtation  Act  of  1973.  the  Age 
Discrimination  Act  of  1975,  and 
regulations  and  instructions  issued 
thereunder  shall  include,  but  not  be 
hmited  to:  (1)  Notification  to  the  public 
of  the  nondiscrimination  policy  and 
complaint  rights  of  recipients  and 
potentially  eligible  persons,  which  may 
be  satisfied  through  the  Department's 
required  nondiscriminatjon  statement 
on  brochures  and  publications; 

(2)  Review  and  monitoring  activity  to 
ensure  FMNP  compliance  with  the 
nondiscrimination  laws  and  regulations; 

(3)  Establishment  of  grievance 
procediires  for  handling  recipient 
complaints  based  on  sex  and  handicap. 

(bj  Complaints.  Persons  seeking  to  file 
discrimination  complaints  may  file 
them  either  with  the  Secretary  of 
Agnculture.  or  the  Director,  Office  of 
Equal  Opportunity,  USDA,  Washington. 
DC  20250  or  with  the  office  established 
by  the  State  agency  to  handle 
discrimination  grievances  or 
complaints.  All  complaints  received  by 
State  agencies  which  allege 
discrimination  based  on  race,  color, 
national  origin,  or  age  shall  be  referred 
to  the  Secretary  of  Agriculture  or  the 
Director  of  the  Office  of  Equal 
Opportunity.  USDA.  A  State  agency 
may  process  complaints  which  allege 
discrimination  based  on  sex  or  handicap 
if  grievance  procedures  are  in  place. 

Subpart  D — Recipient  Benefits 

§  248.8    Level  of  benefits  and  eligible 
foods. 

(a)  General.  State  agencies  shall 
identify  in  the  State  Plan  the  fresh, 
nutritious,  unprepared  fruits,  vegetables 
and  herbs  which  are  eligible  for 
purchase  under  the  FMNP.  Honey, 
maple  syrup,  cider,  nuts  and  seeds, 
eggs,  cheese,  meat  and  seafood  are  not 


eligible  foods  for  purposes  of  the  FMNT. 
State  agencies  may  limit  the  eligible 
foods  to  those  that  are  locally  grown,  as 
defined  by  the  State. 

(b)  The  value  of  the  Federal  benefits 
received.  The  value  of  the  Federal  share 
of  the  FMNP  benefits  received  by  each 
recipient,  or  by  each  family  within  a 
household  in  those  States  which  elect  to 
issue  benefits  on  a  household  basis 
under  §  248.6(c)  may  not  be  less  than 
SlO  per  year  or  more  than  $20  per  year. 

$248.9    Nutrition  education. 

.(a)  Goals.  Nutrition  education  shall 
emphasize  the  relationship  of  proper 
nutrition  to  the  total  concept  of  good 
health,  including  the  importance  of 
consuming  fresh  fruits  and  vegetables. 

fb)  Requirement.  The  State  agency 
shall  Integrate  nutrition  education  into 
FMNP  operations  and  mav  satisfy 
nutrition  education  requirements 
through  coordination  with  other 
agencies  within  the  State.  Such  other 
agencies  may  include  the  WIC  Program 
which  routinely  offers  nutrition 
education  to  partiapants  and  which 
may  wish  to  use  the  opportuiuty  of  the 
FMNP  to  reinforce  nutntion  messages. 
State  agencies  wishing  to  coordinate 
nutrition  education  with  WIC  shall 
enter  into  a  wntten  cooperative 
agreement  w\th  WIC  agencies  to  offer 
nutrition  education  relevant  to  the  use 
and  nutritional  value  of  foods  available 
to  FMNT  recipients  In  cases  where 
relevant  WIC  nutrition  education 
sessions  are  used  to  meet  this 
requirement,  reimbursement  to  the  WIC 
local  agency  shall  not  be  permitted.  In 
cases  where  FMNP  recipients  are  not 
receiving  relevant  nutrition  education 
from  the  WIC  Program,  the  State  agency 
shall  arrange  alternative  methods  for  the 
provision  of  such  nutrition  education 
which  is  an  allowable  cost  under  the 
FT^NP. 

Subpart  E — State  Agency  Provisions 
§  248. to    Coupon  and  market  managemeoL 

(a)  General.  This  section  sets  forth 
State  agency  responsibilities  regarding 
the  authorization  of  farmersyfarmers' 
markets.  The  State  agency  is  responsible 
for  the  fiscal  management  of.  and 
accountability  for  farmers/farmers' 
markets.  Each  State  agency  may  decide 
whether  to  authorize  farmers 
individually,  farmers'  markets,  or  both 
farmers  and  farmers'  markets.  All 
contracts  or  agreements  entered  info  by 
the  State  agency  for  the  management  or 
operation  of  farmers/farmers'  markets 
shall  conform  with  the  requirements  of 
7  CFR  part  3016.  Uniform 
Administrafivp  Requirements  foa-  Grants 
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and  Cooperative  Apsreements  to  State 
and  Local  Governments. 

(1}  Only  farmers'  markets  authorized 
by  the  State  agency  may  redeem  FMNP 
coupons.  Only  farmers  authorized  by 
the  State  agency  or  that  have  a  valid 
agreement  with  an  authorized  farmers' 
market,  may  redeem  coupons. 

(2)  The  State  agency  shall  establish 
criteria  for  the  authorization  of 
individual  farmers  and/or  farmers' 
markets.  Any  authorized  fanner/ 
farmers'  market  must  agree  to  sell 
recipients  only  those  foods  identified  as 
eligible  by  the  State  agency,  in  exchange 
for  PTvlNP  coupons.  Individuals  who 
exclusively  sell  produce  grown  by 
someone  else,  such  as  wholesale 
distributors,  cannot  be  authorized  to 
participate  in  the  FMNP,  except 
individuals  employed  by  a  farmer 
otherwise  qualified  under  these 
regulations,  or  individuals  hired  by  a 
nonprofit  organization  to  sell  produce  at 
urban  farmstands  on  behalf  of  local 
farmers. 

(3)  The  State  agency  shall  ensure  that 
an  appropriate  number  of  farmers/ 
farmers'  m.arkets  arc  authorized  for 
adequate  recipient  convenience  and 
access  in  the  area(s)  proposed  to  be 
served  and  for  effective  management  of 
the  farmers/farmers'  markets  by  the 
State  agency.  The  State  agency  may 
establish  criteria  to  limit  the  number  of 
authorized  farmers/farmers'  markets. 

(4)  The  State  agency  shall  conduct  a 
documented  on-site  visit  prior  to.  or  at 
the  time  of.  authorization  of  a  farmers' 
market  or  individual  farmer  The  on-site 
visit  shall  include  at  a  minimum. 
prov^sion  of  information  concerning 
eligible  foods  and  proper  FMNP  coupon 
redemption  procedures. 

(5)  Authorized  farmers  shall  display  a 
sign  stating  that  they  are  authorized  to 
rode^em  FMNP  coupons. 

(6)  Authorized  farmers/farmers" 
markets  shall  comply  with  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  title  IX  of  the 
Education  Amendments  of  1972.  section 
504  of  the  Rehabilitation  Act  of  1973, 
the  .^ge  Discrimination  Act  of  1975, 
Departmpnt  of  Agriculture  regulations 
on  nondiscrimination  (7  CFR  parts  15. 
15a  and  15b),  and  FNS  Instructions  as 
outlined  in  §248.7. 

(7)  The  State  agency  shall  ensure  that 
there  is  no  conflict  of  interest  between 
the  State  or  local  agency  and  any 
participating  farmer/farmers'  market. 

(b)  Farmers'  market  agreements.  The 
State  agency  shall  ensure  that  all 
participating  farmers'  markets  enter  into 
WTitten  agreements  with  the  State 
agency.  State  agencies  which  authorize 
individual  farmers  shall  also  enter  into 
written  agreements  with  the  individual 


farmers.  The  agreement  shall  be  signed 
by  a  representative  who  has  legal 
authority  to  obligate  the  farmers/ 
fanners'  market.  Agreements  shall 
include  a  description  of  sanctions  for 
noncompliance  with  FMNP 
requirements  and  shall  contain  at  a 
minimum,  the  following  specifications, 
although  the  State  agency  may 
determine  the  exact  wording  to  be  used: 
(1)  The  farmer/ farmers'  market  shall: 
(i)  Provide  such  information  as  the  State 
agency  may  require  for  its  periodic 
reports  to  FNS: 

(ii)  Assure  that  FMNP  coupons  are 
redeemed  only  for  eligible  foods; 

(iii)  Provide  eligible  foods  at  the 
current  price  or  less  than  the  current 
price  charged  to  other  customers; 

(iv)  Accept  FMNP  coupons  within  the 
dates  of  their  validity  and  submit  such 
coupons  for  payment  within  the 
allowable  time  period  established  by  the 
State  agency; 

(v)  In  accordance  with  a  procedure 
established  by  the  State  agency,  mark 
each  transacted  coupon  with  a  farmer 
identifier.  In  those  cases  where  the 
agreement  is  between  the  State  agency 
and  the  fanner,  each  transacted  FMNP 
coupon  shall  contain  a  farmer  identifier 
and  shall  be  batched  for  reimbursement 
under  that  identifier.  In  those  cases 
where  the  agreement  is  between  the 
State  agency  and  the  farmers'  market, 
each  transacted  FMNP  coupon  shall 
contain  a  farmer  identifier  and  be 
batched  for  reimbursement  under  a 
farmers'  market  identifier. 

(vi)  Accept  training  on  FMNP 
procedures  and  provide  training  to 
farmers  and  any  employees  with  FMNP 
responsibilities  on  such  procedures; 

(vii)  Agree  to  be  monitored  for 
compliance  with  FMNP  requirements, 
including  both  overt  and  covert 
monitoring; 

(viii)  Be  accountable  for  actions  of 
farmers  or  employees  in  the  provision  of 
foods  and  related  activities; 

(ix)  Pay  the  State  agency  for  any 
coupons  transacted  in  violation  of  this 
agreement; 

(x)  Offer  FMNP  recipients  the  same 
courtesies  as  other  customers; 

(xi)  Comply  with  the 
nondiscrimination  provisions  of  USDA 
regulations  as  provided  in  §  248.7;  and 

(xii)  Notify  the  State  agency  if  any 
farmer  or  farmers'  market  ceases 
operation  prior  to  the  end  of  the 
authorization  period. 

(2)  The  farmers'  market/ fanner  shall 
not:  (i)  Collect  sales  tax  on  FMNP 
coupon  purchases; 

(ii)  Seek  restitution  from  FMNP 
recipients  for  coupons  not  paid  by  the 
State  agency; 


(iii)  Issue  cash  change  for  purchases 
that  are  in  an  amount  less  than  the  value 
of  the  FMNT  coupon(s). 

(3)  Neither  the  State  agency  nor  the 
farmer/farmers'  market  has  an  obligation 
to  renew  the  agreement.  Either  the  State 
agency  or  the  farmer/farmers'  market 
may  terminate  the  agreement  for  cause 
after  providing  advance  written 
notification. 

(4)  The  State  agency  may  deny 
payment  to  the  farmer/farmers'  market 
for  improperly  redeemed  FMNP 
coupons  and  may  demand  refunds  for 
payments  already  made  on  improperly 
redeemed  coupons. 

(5)  The  State  agency  may  disqualify  a 
farmer/fanners'  market  for  FMNP  abuse. 
The  farmer/farmers'  market  has  the  right 
to  appeal  a  denial  of  an  application  to 
participate,  a  disqualification,  or  a 
FMNP  sanction  by  the  State  agency. 
Expiration  of  a  contract  or  agreement 
with  a  farmer/ farmers'  market,  and 
claims  actions  under  §  248.20.  are  not 
appealable. 

(6)  A  fanner  or  farmers'  market  which 
commits  fraud  or  engages  in  other 
illegal  activity  is  liable  to  prosecution 
under  applicable  Federal,  State  or  local 
laws. 

(7)  Agreements  may  not  exceed  3 
years. 

(c)  Fanner  agreements  for  State 
agencies  which  do  not  authorize 
farmers.  Those  State  agencies  which 
authorize  farmers'  markets  but  not 
individual  farmers  shall  require 
authorized  farmers'  markets  to  enter 
into  a  written  agreement  with  each 
farmer  within  the  market  that  is 
participating  in  FMNP.  The  State  agency 
shall  set  forth  the  required  terms  for  the 
agreement  and  provide  a  sample 
agreement  which  may  be  used. 

(d)  Annual  training  for  farmers/ 
farmers'  market  managers.  Stale 
agencies  shall  conduct  annual  training 
for  farmers/farmers'  market  managers 
participating  in  the  FMNP.  State 
agencies  have  discretion  in  determining 
the  method  used  for  training  purposes. 
At  a  minimum,  training  shall  include 
instruction  emphasizing: 

(1)  Eligible  food  choices; 

(2)  Proper  FMNP  coupon  redemption 
procedures,  including  deadlines  for 
submission  of  coupons  for  payment; 

(3)  Equitable  treatment  of  FMNP 
recipients,  including  the  availability  of 
produce  to  FMNP  recipients  that  is  of 
the  same  quality  and  cost  as  that  sold  to 
other  customers; 

(4)  Civil  rights  compliance  and 
guidelines; 

(5)  Guidelines  for  storing  FMNP 
coupons  safely;  and 
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|6)  Guidelines  for  cancelling  FMNP 
coupons,  such  as  punching  holes  or 
rubber  stamping. 

(e)  Monitoring  and  review  of  farmers/ 
fanners'  marketx  and  local  agencies. 
The  State  ager^ry  shall  be  responsible 
for  the  monitoring  of  farmers/fanners' 
markets,  and  local  agencies  within  its 
jurisdiction.  This  shall  include 
developing  a  system  for  identifving  high 
risk  farmers/farmers'  markets  and 
ensuring  on-site  monitoring,  conducting 
further  investigation,  and  sanctioning  of 
such  farmers/ farmers'  markets  as 
appropriate. 

(1)  Where  coupon  reimbursement 
responsibilities  are  delegated  to  farmers' 
market  managers,  farmers'  market 
associations,  or  nonprofit  organizations, 
the  State  agency  may  establish  bonding 
rtquirements  for  these  entities.  Costs  of 
such  bonding  are  not  reimbursable 
administrative  expenses. 

(2)  Each  State  agency  shall  rank 
participating  farmers  and  farmers' 
markets  by  risk  factors,  and  shall 
conduct  annual,  on-site  monitoring  of  at 
least  10  percent  of  farmers  and  10 
percent  of  farmers'  markets  beginning 
\\'ith  those  farmers  and  markets 
identified  as  being  the  highest-risk. 
Niandatory  high-risk  indicators  are  a 
proportionately  high  volume  of  FNfNP 
coupons  redeemed  by  a  farmer  as 
compared  to  other  farmers  within  the 
farmers'  market  and  within  the  State, 
and  recipient  complaints.  States  are 
encouraged  to  formally  establish  other 
high  risk  indicators  for  identif)'ing 
potential  problems.  If  additional  high 
risk  indicators  are  established,  they 
shall  be  set  forth  in  the  farmers/farmers' 
market  agreement  and  in  the  State  Plan. 

(3)  The  following  shall  be 
documented  for  all  on-site  farmer?  and 
farrrers'  markets  monitoring  visits,  at  a 
minimum:  Names  of  both  farmer/ 
farniers'  market  and  revievi^er,  date  of 
re\iew,  nature  of  problem(s)  detected  or 
the  obs*!rvation  that  the  farmer/farmers' 
mdrk-^*  appears  to  be  in  compliance 
with  FMNP  requirements,  record  of 
interviews  with  recipients,  market 
managers  and/or  fanners;  and  signature 
of  the  reviewer.  Reviewers  are  not 
required  to  notify  the  farmer/farmers' 
market  of  the  monitoring  visit  during,  or 
i.mmediately  after  the  visit.  The  State 
agency  shall  do  so  after  a  reasonable 
delay  when  necessary  to  protect  the 
identity  of  the  reviewer(s)  or  the 
integrity  of  the  investigation.  After  the 
farmer/farmers'  market  has  been 
informed  of  any  deficiencies  detected  by 
the  monitoring  visit,  and  instances 
where  the  farmer/farmers'  market  will 
be  permitted  to  continue  participation, 
the  farmer/farmers'  market  shall  provide 


plans  as  to  how  the  deficiencies  will  be 
corrected. 

(4)  At  least  every  2  years,  the  State 
agency  shall  review  all  local  agencies 
within  its  jurisdiction  Reviews  of 
FMNP  practices  at  the  VV1C  local  agency 
may  be  included  in  the  overall  WIC 
local  agency  review  conducted  by  the 
WIC  State  agency. 

(f)  Control  ofFMSP  coupons.  (1)  The 
State  agency  shall  conL'ol  and  provide 
accountability  for  the  receipt  and 
issuance  of  FMNP  coupons. 

(2)  The  State  agency  shall  ensure  that 
there  is  secure  transportation  and 
storage  of  unissued  FM.NP  coupons. 

(3)  The  State  agency  shall  design  and 
implement  a  system  of  review  of  FMNP 
couf)ons  to  detect  errors.  At  a  minimum, 
the  errors  the  system  must  detect  are  a 
missing  recipient  signature,  a  missing 
farmer  and/or  market  identification,  and 
redemption  by  a  fanner  outside  of  the 
valid  dater  The  State  agency  shall 
implement  procedures  to  reduce  the 
number  of  errors  in  transactions,  where 
possible. 

(g)  Payment  to  farmers/fanners' 
markets.  The  State  agency  shall  ensure 
that  farmers/  farmers'  markets  are 
promptly  paid  for  food  costs. 

(h)  Heconciliation  of  FMNP  coupons. 
The  State  agency  shall  identify  the 
disposition  of  all  FMNP  coupons  as 
validly  redeemed,  lost  or  stolen, 
expired,  or  not  matching  issuance 
records.  Vahdly  redeemed  FMNP 
coupons  are  those  that  are  issued  to  a 
valid  recipient  and  redeemed  by  an 
authorised  farmers/farmers'  market 
within  valid  dates.  FMNP  coupons  that 
were  redeemed  but  cannot  be  traced  to 
a  valid  recipient  or  authorized  farmfr/ 
fanners'  market  shall  be  subject  to 
clciims  action  in  accordance  with 
§248.20. 

(1 )  If  the  State  agency  elects  to  rt^place 
lost,  stolen  or  damaged  FMNT  cou{>ons, 
it  must  describe  its  system  for  doing  so 
in  the  State  Plan. 

(2)  The  State  agency  shall  use  uniform 
FMNP  coupons  within  its  k.-isdiction. 

(3)  FMNP  coupons  must  include,  at  a 
miaimum,  the  following  infonnation: 

(i)  The  last  date  by  which  the 
recipient  may  use  the  coupon.  This  date 
shall  be  no  later  than  November  30  of 
each  year. 

(ii)  A  date  by  which  the  farmer  or 
farmers'  market  must  submit  the  coupon 
for  payment.  When  establishing  this 
date,  State  agencies  shall  take  into 
consideration  the  date  financial 
statements  ore  due  to  the  FNS,  and 
allow  time  for  the  corresponding 
coupon  reconciliation  that  must  be  done 
by  the  State  agency  prior  to  submission 
of  financial  statements.  Currently, 


financial  statements  are  due  to  FNS  by 
lanuary  30 

(lii)  A  unique  and  sequential  serial 
number. 

(iv)  A  denomination  (dollar  amount). 

(v)  A  farmer  identifier  for  the 
redeeming  farmer  when  agreements  axe 
between  the  State  agency  and  the 
farmer. 

(vi)  In  those  instances  where  State 
agencies  have  agreements  with  farmers' 
markets,  there  must  be  a  farmer 
identifier  on  each  coupon  and  a  market 
identifier  on  the  cover  of  coupons 
which  are  batched  by  the  market 
manager  for  reimbursement. 

(i)  Instructions  to  recipients.  Each 
recipient  shall  receive  instructions  on 
the  proper  u.se  and  redemption  of  the 
FMNP  coupons,  including,  but  not 
Umited  to;  (1)  A  Ust  of  names  and 
addresses  of  authorized  farmers/farmers' 
markets  at  which  FMNP  coupons  may 
be  redeemed. 

(2)  A  description  of  eHgible  foods  and 
the  prohibition  against  cash  change. 

(3)  /\n  explanation  of  their  right  to 
complain  about  improper  farmer/ 
farmers'  market  practices  with  regard  to 
FMNP  responsibilities  and  the  process 
for  doing  so. 

(j)  Recipients  and  farmer/farmer;' 
market  complaints.  The  State  agency 
shall  have  procedures  which  document 
the  handling  of  complaints  by  recipients 
and  farmers/farmers'  markets. 
Complaints  of  civil  rights 
discrimination  shall  be  handled  in 
accordance  with  §  248.7(b). 

(k)  Recipients  and  farmer/farmers' 
market  sanctions.  The  State  agency 
shall  establish  policies  which  determine 
the  type  and  level  of  sanctions  to  be 
applied  against  recipients  and  farmers/ 
farmers'  markets,  based  upon  the 
severity  and  nature  of  the  FMNP 
violations  observed,  and  such  other 
factors  as  the  .State  agency  determines 
appropriate,  such  as  whether  repeated 
offenses  have  occurred  over  a  period  of 
time.  Farmers/farmers'  markets  may  be 
sanctioned,  disqualified,  or  both,  when 
appropriate.  Sanctions  may  include 
fines  for  improper  FMNP  coupon 
redemption  procedures  and  the 
penalties  outlined  in  §  248.20,  in  case  of 
deliberate  fraud.  In  those  instances 
where  compliance  purchases  are 
conducted,  the  results  of  covert 
compliance  purchases  can  be  a  basis  for 
farmer/farmers'  market  sanctions.  A 
farmer/farmers'  market  committing 
fraud  or  other  unlawful  actiWties  is 
liable  to  prosecution  under  applicable 
Federal,  State  or  local  laws.  State  agency 
policies  shall  ensure  that  a  farmer  that 
is  disqualified  from  the  FMNT  at  one 
market  shall  not  participate  in  the 
FMNP  at  any  other  farmers'  market  in 


11524  Federal  Register  /  Vol.  59,  No.  48  /  Friday.  March  11.  1994  /  Rules  and  Regulations 


the  State's  jurisdiction  during  the 
disqualification  period 

§  248. 1 1    Financial  management  system. 

(a)  Disclosure  of  expenditures.  The 
State  agency  shall  maintain  a  financial 
management  system  which  provides 
accurate,  current  and  complete 
disclosure  of  the  financial  status  of  the 
FNINT.  This  shall  include  an  accounting 
for  all  property  and  other  assets  and  all 
FMNP  funds  received  and  expended 
each  fiscal  year. 

(b)  Internal  controls.  The  State  agency 
shall  maintain  effective  controls  over 
and  accountability  for  all  FMNP  funds. 
The  State  agency  must  have  effective 
internal  controls  to  ensure  that 
expenditures  financed  with  FMNP 
funds  are  authorized  and  properly 
chargeable  to  the  FMNP. 

(c)  Record  of  expenditures.  The  State 
agency  shall  maintain  records  which 
adequately  identif>-  the  source  and  use 
of  funds  expended  for  FMNP  activities. 
These  records  shall  contain,  but  are  not 
limited  to.  information  pertaining  to 
authonzation.  receipt  of  funds, 
obligations,  unobligated  balances, 
assets,  habilities,  outlays,  and  income. 

(d)  Po>Tnent  of  costs.  The  State  agency 
shall  implement  procedures  which 
ensure  prompt  and  accurate  payment  of 
allowable  costs,  and  ensure  the 
allowability  and  allocability  of  costs  in 
accordance  with  the  cost  principles  and 
standard  provisions  of  this  part,  7  CFR 
part  3016,  and  FNS  guideUnes  and 
instructions. 

(e)  Identification  of  obligated  funds. 
The  State  agency  shall  implement 
procedures  which  accurately  identify- 
obligated  FMNP  funds  at  the  time  the 
obligations  are  made. 

(f)  Resolution  of  audit  findings.  The 
State  agenc>'  shall  implement 
procedures  which  ensure  timely  and 
appropriate  resolution  of  claims  and 
other  matters  resulting  from  audit 
findings  and  recommendations. 

(g)  Reconciliation  of  food  irstruments. 
The  State  agency  shall  reconcile  FMNP 
coupons  in  accordance  with  §  248.10(f). 

(h)  Transfer  of  cash.  The  State  agency 
shall  establish  the  timing  and  amounts 
of  its  cash  draws  against  its  Letter  of 
Credit  in  accordance  with  31  CFR  part 
205 

§248.12     FMNP  costs. 

(a)  General. — (1)  Composition  of 
allowable  costs.  In  general,  a  cost  item 
will  be  deemed  allowable  if  it  is 
reasonable  and  necessary  for  FMNP 
purposes  and  otherwise  satisfies 
allowability  criteria  set  forth  in  7  CFR 
3016  22  and  this  part.  FMNP  purposes 
include  the  administration  and 
operation  of  the  FMNP.  Program  costs 


supported  by  State  matching 
contributions  must  meet  the  same 
criteria  for  allowability  as  costs 
supported  by  Federal  funds.  Allowable 
FMNP  costs  may  be  classified  as 
follows: 

(i)  Food  costs  and  administrative 
costs.  Food  costs  are  the  costs  of  food 
benefits  provided  to  FMNP  recipients. 
Administrative  costs  are  the  costs 
associated  with  providing  FMNP 
benefits  and  services  to  recipients  and 
generally  administering  the  FMNP. 
Specific  examples  of  allowable 
administrative  costs  are  listed  in 
paragraph  (b)  of  this  section.  Except  as 
provided  in  §  248.14(g)  of  this  part,  a 
State  agency's  administrative  costs 
under  die  FMNP  may  not  exceed  15 
percent  of  its  total  FMNP  costs.  Any 
costs  incurred  for  food  and/or 
administration  above  the  Federal  grant 
level  will  be  the  State  agency's 
responsibility. 

(ii)  Direct  and  indirect  cosfs.lDirect 
costs  are  food  and  administrative  costs 
incurred  specifically  for  the  FMNP. 
Indirect  costs  are  administrative  costs 
that  benefit  muhiple  programs  or 
activities,  and  cannot  be  identified  to 
any  one  without  effort  disproportionate 
to  the  results  achieved.  In  accordance 
with  the  provisions  of  7  CFR  part  3015, 
a  claim  for  reimbursement  of  indirect 
costs  shall  be  supported  by  an  approved 
allocation  plan  for  the  determination  of 
such  costs.  An  indirect  cost  rate 
developed  through  such  an  allocation 
plan  may  not  be  applied  to  a  base  that 
includes  food  costs. 

(2)  Costs  allowable  with  prior 
approval.  A  State  or  local  agency  must 
obtain  prior  approval  in  accordance 
with  7  CFR  3016.22  before  charging  to 
the  FMNP  any  capital  expenditures  and 
other  cost  items  designated  by  7  CFR 
3016.22  as  requiring  such  approval. 

(3)  Unallowable  costs.  Costs  that  are 
not  reasonable  and  necessary  for  FMNP 
purposes,  or  that  do  not  otherwise 
satisfy  the  cost  principles  of  7  CFR 
3016.22.  are  unallowable. 
Notwithstanding  any  other  provision  of 
part  3016  or  this  part,  the  cost  of 
constructing  or  operating  a  farmers' 
market  is  unallowable.  Unallowable 
costs  may  never  be  claimed  for  Federal 
reimbursement  or  counted  toward  the 
State  matching  requirement. 

(b)  Specified  allowable  administrative 
costs.  Allowable  administrative  costs 
include  the  following:  (1)  The  costs 
associated  with  the  provision  of 
nutrition  education  which  meets  the 
requirements  of  §  248.9  of  this  part. 

(2)  The  costs  of  FMNP  coupon 
issuance,  or  recipient  education 
covering  proper  coupon  redemption 
procedures. 


(3)  The  cost  of  outreach  ser\'ices. 

(4)  The  costs  associated  with  the  food 
delivery  process,  such  as  printing  FMNP 
coupons,  processing  redeemed  coupons, 
and  training  market  managers  on  the 
food  deliver^'  system. 

(5)  The  cost  of  monitoring  and 
reviewing  Program  operations. 

(6)  The  cost  of  FMNP  training. 

(7)  The  cost  of  required  reporting  and 
recordkeeping. 

§248.13    FMNP  Income. 

Program  income  means  gross  income 
the  State  agency  earns  from  grant 
supported  activities.  It  includes  fees  for 
services  performed  and  receipts  from 
the  use  or  rental  of  real  or  personal 
property  acquired  with  Federal  grant 
funds,  but  does  not  include  proceeds 
from  the  disposition  of  such  property. 
The  State  agency  shall  retain  Program 
income  earned  during  the  agreement 
period  and  use  it  for  Program  purposes 
in  accordance  with  the  addition  method 
described  in  7  CFR  3016.25(g)(2).  Fines, 
penalties  or  assessments  paid  by  local 
agencies  or  farmers/ farmers'  markets  are 
also  deemed  to  be  FMNP  income.  The 
State  agency  shall  ensure  that  the 
sources  and  applications  of  Program 
income  are  fully  documented. 

§  248.14    Distribution  of  funds. 

(a)  Conditions  for  receipt  of  Federal 
funds. — (1)  Matching  of  funds — (i) 
Match  amount.  As  a  prerequisite  to  the 
receipt  of  Federal  funds,  a  State  agency 
must  agree  to  contribute  from  non- 
Federal  sources  at  least  30  percent  of  its 
total  FMNP  cost.  The  State  agency  may 
contribute  more  than  this  minimum 
amount.  Non-federal  contributions  for 
similar  programs  as  defined  in  §  248.2 
may  satisf>'  the  State  matching 
requirement.  If  a  State  receiving  funds 
under  the  FMNP  applies  the  Federal 
grant  to  a  similar  program  operated  in 
the  previous  fiscal  year  solely  with  State 
or  local  funds,  the  State  shall  not  reduce 
in  any  fiscal  year  the  amount  of  State  or 
local  funds  made  available  to  the  similar 
program  below  the  level  at  which  the 
similar  program  was  funded  in  the  year 
prior  to  obtaining  FMNP  funding. 

(ii)  Sources  of  matching  contributions. 
A  State  agency  may  count  any  form  of 
cash  contribution  authorized  by  7  CFR 
3016.24(a)(1)  toward  the  State  matching 
requirement. 

(iii)  Failure  to  match.  A  State  agency's 
failure  to  meet  the  State  matching 
requirement  will  result  in  the 
establishment  of  a  claim  for  the  amount 
of  Federal  grant  funds  not  matched.  The 
matching  requirement  will  be 
considered  satisfied  if  State  or  other 
non-Federal  matching  contributions 
reported  on  the  final  closeout  report 
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required  by  §  248.15(a)  of  this  part 
amount  to  at  least  30  percent  of  the  total 
FMNP  costs. 

(2)  State  Plan  and  agreement.  A  State 
agency  shall  have  its  State  Plan 
approved  and  shall  execute  an 
agreement  with  the  Department  in 
accordance  with  §  248.3(c)  of  this  part. 

(b)  Distribution  of  FMNP  funds  to 
previously  participating  State  agencies. 
Provided  that  sufficient  FMNP  funds  are 
available,  each  State  agency  that 
participated  in  the  FMNP  in  the 
previous  year  or  in  the  case  of  Fiscal 
Year  1993  operations,  in  a 
demonstration  project,  shall  receive  not 
less  than  the  amount  of  funds  the  State 
agency  received  in  the  most  recent  fiscal 
year  in  which  it  received  funding,  if  it 
otherwise  complies  with  the 
reauirements  established  in  this  part. 

(c)  Batahie  reduction.  If  amounts 
appropriated  for  any  fiscal  year  for 
grants  under  the  FMNP  are  not 
sufficient  to  pay  to  each  previously 
participating  State  agency  at  least  an 
amount  as  identified  in  paragraph  (b)  of 
this  section,  each  State  agency's  grant 
shall  be  ratably  reduced,  except  that,  if 
sufficient  funds  are  available,  each  State 
agency  shall  receive  at  least  550,000  or 
the  amount  that  the  State  agency 
received  for  the  prior  fiscal  year  if  that 
amount  is  less  than  $50,000" 

(d)  Expansion  of  participating  State 
agencies  and  establishment  of  new  State 
agencies.  Any  FMNP  funds  remaining 
for  allocation  after  meeting  the 
requirements  of  paragraph  (b)  of  this 
section  shall  be  allocated  in  the 
following  manner:  (1)  An  amount  not 
less  than  45  percent  and  not  more  than 
55  percent  of  the  remaining  funds  shall 
be  made  available  to  State  agencies 
already  participating  in  the  FMNP  that 
wish  to  serve  additional  recipients.  If 
this  amount  is  greater  than  that 
necessary  to  satisfy  all  State  plans 
approved  for  additional  recipients,  the 
unallocated  amount  shall  be  applied 
toward  satisfv-ing  any  unmet  need  in 
paragraph  (d)(2)  of  this  section. 

(2)  .An  amount  not  less  than  45 
percent  and  not  more  than  55  percent  of 
the  remaining  funds  shall  be  made 
available  to  State  agencies  that  have  not 
participated  in  the  FMNP  in  the  prior 
fiscal  year.  If  this  amount  is  greater  than 
that  necessary  to  satisfy  the  approved 
State  Plans  for  new  States,  the 
unallocated  amount  shall  be  applied 
toward  satisfying  any  unmet  need  in 
paragraph  (dj(l)  of  this  section.  The 
Department  reserves  the  right  not  to 
fund  every  State  agency  with  an 
approved  State  Plan. 

(3)  In  any  fiscal  year,  any  FMNP  funds 
that  remain  unallocated  after  satisf\ing 
the  requirements  of  paragraphs  (d)  (1) 


and  (2)  of  this  section,  shall  be 
reallocated  in  accordance  with 
paragraph  (j)  of  this  section. 

(e)  Expansion  for  current  State 
agencies.  In  providing  funds  to  serve 
additional  recipients  in  State  agencies 
that  participated  in  the  FMNP  in  the 
previous  fiscal  year,  the  Department 
shall  consider  on  a  case-by-case  basis, 
the  following:  (1)  Whether  a  State 
agency  utilized  at  least  80  percent  of  its 
prior  year  food  grant  (exclusive  of  the  5 
percent  carry  forward).  States  that  did 
not  spend  at  least  80  percent  of  their 
prior  year  food  grant  (exclusive  of  the  5 
percent  carry  forward),  may  still  be 
eligible  for  expansion  funding  if,  in  the 
judgment  of  the  Department,  good  cause 
existed  which  was  beyond  the 
management  control  of  the  State,  such 
as  severe  weather  conditions,  or 
unanticipated  decreases  in  participant 
caseload  in  the  WIC  Program. 

(2)  Documentation  that  justifies  the 
need  for  an  increase  in  participation. 
This  documentation  must  be  set  forth  in 
the  State  Plan  as  outhned  in 
§248.4(a)(20). 

(3)  Demonstrated  abiUty  to 
satisfactorily  operate  the  existing  FMNP. 
Supporting  documentation  must  be  set 
forth  in  the  State  Plan  as  outlined  in 
§248.4(a)(20). 

(4)  Documentation  that  identifies  the 
management  capabilities  of  the  State  to 
expand.  This  documentation  must  be  set 
forth  in  the  State  Plan  as  outlined  in 
§248.4(a)(20). 

(0  Funding  of  new  State  agencies. 
Funds  will  be  awarded  to  new  State 
agencies  in  accordance  with  §  248.5. 

(g)  Administrative  funding.  A  State 
agency  may  convert  administrative 
funds  into  food  funds,  but  may  not 
convert  food  funds  into  administrative 
funds.  The  State  agency  may  determine 
what  mix  of  hinds  (Federal,  State,  or 
both)  will  be  used  for  the  administrative 
portion.  A  State  agency  shall  have 
available  for  administrative  costs  an 
amount  not  greater  than  15  percent  of 
total  FMNP  funds,  except  that:  (1)  a 
State  agency  shall  be  authorized  to  use 
up  to  an  additional  2  percent  of  total 
FMNT  funds  for  administrative  costs 
incurred  during  the  first  year  in  which 
it  receives  a  grant  under  this  part.  The 
additional  2  percent  is  intended  to  cover 
start  up  costs  to  new  States  such  as,  but 
not  limited  to:  (i)  Determining  which 
local  WIC  sites  will  be  utilized; 

(ii)  Recruiting  and  authorizing 
farmers/farmers'  markets  to  participate 
in  the  FMNP; 

(iii)  Preparing  contracts  for  farmers/ 
farmers'  markets  and  local  WIC 
providers; 


.   (iv)  Developing  a  data  processing 
system  for  redemption  and 
reconciliation  of  FMNP  coupons; 

(v)  Designing  program  training  and 
informational  materials; 

(vi)  Conducting  FMNP  training;  and 

(vii)  Coordinating  FMNP 
implementation  responsibilities 
between  designated  administering 
agencies. 

(2)  After  the  first  year  in  which  a  Stale 
agency  receives  a  grant  under  this  part, 
and  upon  showing  by  the  State  agency 
of  financial  need,  the  Secretary  may 
permit  the  State  agency  to  use  up  to  an 
additional  2  percent  of  the  total  of 
FMNP  funds  toward  FMNP 
administration.  In  determining  financial 
need,  the  Secretary  shall  take  into 
consideration  any  circumstances  unique 
to  the  State  agency,  and  any  proposed 
enhancements  to  its  operations. 

(3)  State  agencies  wishing  to  request 
the  additional  2  percent  administration 
allowance  in  paragraph  (g)(2)  of  this 
section  must  submit  written  justification 
to  FNS  for  approval  as  part  of  the 
annual  State  Plan.  Approvals,  if  granted, 
are  only  valid  for  one  year. 

(4)  A  State  agency's  failure  to 
effectively  and  efficiently  manage  the 
FMNP  within  the  15  percent 
administrative  allowance  shall  not  be  an 
appropriate  justification  for  authorizing 
the  additional  2  percent  increase  in 
administrative  funding. 

(5)  The  15  percent  administrative  cost 
limitation,  and  the  provisions  of 
paragraphs  (g)(1)  and  (2)  of  this  section 
shall  not  apply  to  any  funds  that  a  State 
agency  may  contribute  in  excess  of  its 
minimum  matching  requirement.  A 
State  agency  may  use  any  non-Federal 
contributions  over  the  30  percent 
matching  requirement  for  food  and/or 
administrative  costs. 

(h)  Transfer  of  funds.  A  State  agency 
may  use  not  more  than  5  percent  of  the 
Federal  FMNP  funds  made  available  for 
the  fiscal  year  to  reimburse  expenses 
incurred  by  the  FMNT  during  a 
preceding  fiscal  year,  or  to  reimburse 
expenses  expected  to  be  incurred  by  the 
FMNP  during  the  succeeding  fiscal  year. 
The  State  agency  shall  provide  such 
justification  for  its  request  to  carry 
forward  or  spend  back  funds  under  this 
paragraph  as  FNS  may  require. 

(i)  Recovery  of  unused  funds.  State 
agencies  shall  return  to  FNS  any 
unexpended  funds  made  available  for  a 
fiscal  year,  by  February  1  of  the 
following  fiscal  year,  except  as  provided 
injparagraph  (h)  of  this  section. 

(j)  Reallocation  of  funds.  Any  funds 
recovered  under  paragraphs  (d)(3)  and 
(i)  of  this  section  will  be  reallocated  in 
accordance  with  the  appropriate  method 
determined  by  FNS. 
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§  248.15    Closeout  procedures. 

(a)  General.  State  agencies  shall 
subn:iit  to  FNS  a  final  closeout  report  for 
the  fiscal  year  on  a  form  prescribed  by 
FNS  on  a  date  specified  by  FNS. 

(b)  Grant  closeout  procedures.  When 
grants  to  State  agencies  are  terminated, 
the  following  procedures  shall  be 
performed  in  accordance  with  7  CFR 
part  3016. 

(1)  FNS  may  disqual-.f}'  a  State 
agency's  participation  under  the  FMNP, 
m  whole  or  in  part,  or  take  such 
remedies  as  may  be  appropriate, 
whenever  FNS  determines  that  the  State 
agency  failed  to  comply  with  the 
conditions  prescribed  in  this  part,  in  its 
Federal-State  Agreement,  or  in  FNS 
guidelines  and  instructions.  FNS  will 
promptly  notify-  the  State  agency  in 
wTiting  of  the  disqualification  together 
with  the  effective  date. 

(2)  FNS  may  disqualify-  the  State 
agency  or  restrict  its  participation  in  the 
FMNP  when  both  parties  agree  that 
continuation  under  the  FMNP  would 
not  produce  beneficial  results 
commensurate  with  the  further 
expenditure  of  funds. 

(3)  Upon  termination  of  a  grant,  the 
affected  agency  shall  not  incur  new 
obligations  after  the  effective  date  of  the 
disquaUfication,  and  shall  cancel  as 
many  outstanding  obligations  as 
possible.  FNS  will  allow  full  credit  to 
the  State  agency  for  the  Federal  share  of 
the  noncancellable  obligations  properly 
incurred  by  the  State  agency  prior  to 
disqualification,  and  the  State  agency 
shall  do  the  same  for  farmers/farmers' 
markets. 

(4)  A  grant  closeout  shall  not  affect 
the  retention  period  for,  or  Federal 
rights  of  access  to,  FMNP  records  as 
specified  m  §  248.24(b)  and  (c).  The 
closeout  of  a  grant  does  not  affect  the 
responsibilities  of  the  State  agency 
regarding  property  or  with  respect  to 
any  FMNP  income  for  which  the  State 
agency  is  still  accountable. 

(5)  A  final  audit  is  not  a  required  part 
of  the  grant  closeout  and  should  not  be 
needed  unless  there  are  problems  with 
the  grant  that  require  attention.  If  FNS 
considers  a  final  audit  to  be  necessary, 
it  shall  so  inform  DIG.  OIG  will  be 
responsible  for  ensuring  that  necessary 
final  audits  are  performed  and  for  any 
necessary  coordination  with  other 
Federal  cognizant  audit  agencies  or 
State  or  local  auditors.  Audits 
performed  in  accordance  with  §248.18 
may  ser\'e  as  final  audits  providing  such 
audits  meet  the  needs  of  requesting 
agencies.  If  the  grant  is  closed  out 
without  an  audit.  FNS  reserves  the  right 
to  disallow  and  recover  an  appropriate 
amount  after  fully  considering  any 
recommended  disallowances  resulting 


from  an  audit  which  may  be  conducted 
later. 

§  248. 1 6    Administrative  appeal  of  State 
agency  decisions. 

(a)  Requirements.  The  State  agency 
shall  provide  a  hearing  procedure 
whereby  recipients,  local  agencies  and 
farmers/farmers'  markets  adversely 
affected  by  certain  actions  of  the  State 
agency  may  appeal  those  actions.  A 
recipient  may  appeal  disqualification/ 
suspension  of  FMNP  benefits.  A  local 
agency  may  appeal  an  action  of  the  State 
agency  disqualifying  it  from 
participating  in  the  FMNP.  A  farmer/ 
farmers'  market  may  appeal  an  action  of 
the  State  agency  denying  its  application 
to  participate,  imposing  a  sanction,  or 
disqualifying  it  from  participating  in  the 
FMNP.  Expiration  of  a  contract  or 
agreement  shall  not  be  subject  to  appeal. 

(b)  Postponement  pending  decision. 
An  adverse  action  may,  at  the  State 
agency's  option,  be  postponed  until  a 
decision  in  the  appeal  is  rendered. 

(1)  In  a  case  where  an  adverse  action 
affects  a  local  agency  or  farmer/farmers' 
market,  a  postponement  is  appropriate 
where  the  State  agency  finds  that 
recipients  would  be  unduly 
inconvenienced  by  the  adverse  action. 
In  addition,  the  State  agency  may 
determine  other  relevant  criteria  to  be 
considered  in  deciding  whether  or  not 
to  postpone  an  adverse  action. 

(2)  In  a  case  where  a  recipient  appeals 
the  termination  of  benefits,  that 
recipient  shall  continue  to  receive 
FMNP  benefits  until  the  hearing  official 
reaches  a  decision  or  the  expiration  of 
the  current  FMNP  season,  whichever 
occurs  first  Applicants  who  are  denied 
benefits  may  appeal  the  denial,  but  shall 
not  receive  benefits  while  awaiting  the 
decision. 

(c)  Procedure.  The  State  agency 
hearing  procedure  shall  at  a  minimum 
provide  the  recipient,  local  agency  or 
farmer/farmers"  market  with  the 
following: 

(1)  Written  notification  of  the  adverse 
action,  the  cause(s)  for  the  action,  and 
the  effective  date  of  the  action, 
including  the  State  agency's 
determination  of  whether  the  action 
shall  be  postponed  under  paragraph  (b) 
of  this  section  if  it  is  appealed,  and  the 
opportunity  for  a  hearing.  Such 
notification  shall  be  provided  within  a 
reasonable  timeframe  established  by  the 
State  agency  and  in  advance  of  the 
effective  date  of  the  action. 

(2)  The  opportunity  to  appeal  the 
action  within  the  time  specified  by  the 
State  agency  in  its  notification  of 
adverse  action. 

(3)  Adequate  advance  notice  of  the 
time  and  place  of  the  hearing  to  provide 


all  parties  involved  sufficient  time  to 
prepare  for  the  hearing. 

(4)  The  opportunity  to  present  its  case 
and  at  least  one  opportunity  to 
reschedule  the  hearing  date  upon 
specific  request.  The  State  agency  may 
set  standards  on  how  many  hearing 
dates  can  be  scheduled,  provided  that  a 
minimum  of  two  hearing  dates  is 
allowed. 

(5)  The  opportunity  to  confront  and 
cross-examine  adverse  witnesses. 

(6)  The  opportunity  to  be  represented 
bv  counsel,  or  in  the  case  of  a  recipient 
appeal,  by  a  representative  designated 
by  the  recipient,  if  desired. 

(7)  The  opportunity  to  review  the  case 
record  prior  to  the  hearing. 

(8)  An  impartial  decision  maker, 
whose  decision  as  to  the  validity  of  the 
State  agency's  action  shall  rest  solely  on 
the  evidence  presented  at  the  hearing 
and  the  statutory  and  regulatory 
provisions  governing  the  FMNP.  The 
basis  for  the  decision  shall  be  stated  in 
wTiting.  although  it  need  not  amount  to 
a  full  opinion  or  contain  formal  findings 
of  fact  and  conclusions  of  law. 

(9)  Written  notification  of  the  decision 
in  the  appeal,  within  60  days  from  the 
date  of  receipt  of  the  request  for  a 
hearing  by  the  State  agency. 

(d)  Continuing  responsibilities. 
Appealing  an  adverse  action  does  not 
relieve  a  farmer/farmers'  market  or  local 
agency  permitted  to  continue  in  the 
FMNP  while  its  appeal  is  pending,  from 
responsibility  for  continued  compliance 
with  the  terms  of  the  written  agreement 
or  contract  with  the  State  agency. 

(e)  Judicial  review.  If  a  State  level 
decision  is  rendered  against  the 
recipient,  local  agency  or  farmer/ 
farmers'  market  and  the  appellant 
expresses  an  interest  in  pursuing  a 
further  review  of  the  decision,  the  State 
agency  shall  explain  any  further  State 
level  review  of  the  decision  and  any 
available  State  level  rehearing  process. 
If  neither  is  available  or  both  have  been 
exhausted,  the  State  agency  shall 
explain  the  right  to  pursue  judicial 
review  of  the  decision. 

(f)  Additional  appeals  procedures  for 
State  agencies  vshich  authorize  farmers' 
markets  and  not  individual  farmers.  A 
State  agency  which  authorizes  fanners' 
markets  and  not  individual  farmers 
shall  estabUsh  procedures  to  be  used 
when  a  farmer  seeks  to  appeal  an  action 
of  a  farmers'  market  denying  the 
farmer's  application  to  participate,  or 
sanctioning  or  disqualifying  the  farmer. 
The  procedures  shall  be  set  forth  in  the 
State  Plan  and  in  the  agreements 
entered  by  the  State  agency  and  the 
fanners'  market  and  the  fanners'  market 
and  the  farmer. 
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Subpart  F— Monitoring  and  Review  of 
State  Agencies 

§248.17    Management  evaluations  and 
reviews. 

(a)  General.  FNS  and  each  State 
agency  shall  establish  a  management 
evaluation  system  in  order  to  assess  the 
accomplishinent  of  FMNP  objectives  as 
provided  under  these  regulations,  the 
State  Flan,  and  the  written  agreement 
with  the  Department.  FNS  will  provide 
assistance  to  Slate  agencies  in 
discharging  this  responsibility,  and  will 
establish  standards  and  procedures  to 
determine  how  well  the  objectives  of 
this  part  are  being  accomplished,  and 
implement  sanction  procedures  as 
warranted  by  State  FMNP  performance. 

(b)  Responsibilities  of  FNS.  FNS  shall 
establish  evaluation  procedures  to 
determine  whether  State  agencies  carry 
out  the  purposes  and  provisions  of  this 
part,  the  State  Plan,  and  the  WTitten 
agreement  with  the  Department.  As  a 
part  of  the  evaluation  procedure.  FNS 
shall  review  audits  to  ensure  that  the 
FMNP  has  been  included  in  audit 
examinations  at  a  reasonable  frequency. 
These  evaluations  shall  also  include  a 
review  of  each  local  agency,  and  on-site 
reviews  of  selected  farmers/farmers' 
markets.  These  evaluations  will  measure 
the  State  agency's  progress  toward 
meeting  the  objectives  outlined  in  its 
State  Plan  and  the  State  agency's 
compliance  with  these  regulations. 

(1)  If  FNS  determines  that  the  State 
agency  has  failed,  without  good  cause, 
to  demonstrate  efficient  and  effective 
administration  of  its  FMNP  or  has  failed 
to  comply  with  the  requirements 
contained  in  this  section  or  the  State 
Plan.  FNS  may  withhold  an  amount  up 
to  100  percent  of  the  State  agency's 
administrative  grant. 

(2)  Sanctions  imposed  upon  a  State 
agency  by  FNS  in  accordance  with  this 
section  (but  not  claims  for  repayment 
assessed  against  a  State  agency)  may  be 
appealed  in  accordance  with  the 
procedures  established  in  §248.20. 
Before  carrying  out  any  sanction  against 
a  State  agency,  the  following  procedures 
will  bo  followed:  (i)  FNS  will  notify  the 
chief  departmental  officer  of  the 
administering  agency  in  wTiting  of  the 
deficiencies  found  and  of  FNS' 
intention  to  withhold  administrative 
funds  unless  an  acceptable  corrective 
action  plan  is  submitted  by  the  State 
agency  to  FNS  within  45  days  after 
mailing  of  notification. 

(ii)  The  State  agency  shall  develop  a 
corrective  action  plan,  including 
timeframes  for  implementation  to 
address  the  deficiencies  and  prevent 
their  future  recurrence. 


(lii)  If  the  corrective  action  plan  is 
acceptable.  FNS  will  notify  the  chief 
departmental  officer  of  the 
administering  agency  in  writing  Vkithin 
30  days  of  receipt  of  the  plan.  The  letter 
vdll  advise  the  State  agencv  of  the 
sanctions  to  be  imposed  if  the  corrective 
action  plan  is  not  implemented 
according  to  the  schedule  set  forth  in 
the  approved  plan. 

(ivj  Upon  notification  from  the  State 
agency  that  corrective  action  has  been 
taken.  FNS  will  assess  such  action,  and. 
if  necessary,  perform  a  follow-up  review 
to  determine  if  the  noted  deficiencies 
have  been  corrected.  FNS  will  then 
advise  the  State  agency  of  whether  the 
actions  taken  are  in  compliance  with  the 
corrective  action  plan,  and  whether  the 
deficiency  is  resolved  or  further 
corrective  action  is  needed.  Compliance 
buys  can  be  required  if  during  FNS 
management  evaluations  by  regional 
offices,  a  State  agency  is  found  to  be  out 
of  compliance  with  its  responsibility  to 
monitor  and  review  farmers/ fanners' 
markets. 

(v)  If  an  acceptable  corrective  action 
plan  is  not  submitted  within  45  days,  or 
if  corrective  action  is  not  completed 
according  to  the  schedule  established  in 
the  corrective  action  plan.  FNS  may 
withhold  the  award  of  FMNP 
administrative  funds.  If  the  45-day 
warning  period  ends  in  the  fourth 
quarter  of  a  fiscal  year,  FNS  may  elect 
not  to  withhold  hinds  until  the  next 
fiscal  year.  FNS  will  notify  the  chief 
departmental  officer  of  the 
administering  State  agency. 

(vi)  If  compliance  is  achieved  before 
the  end  of  the  fiscal  year  in  which  the 
FMNP  administrative  funds  are 
withheld,  the  funds  withheld  may  be 
restored  to  the  State  agency.  FNS  is  not 
required  to  restore  funds  withheld 
bevond  the  end  of  the  fiscal  year  for 
which  the  funds  were  initially  awarded. 

(c)  Responsibilities  of  State  agencies. 
The  State  agency  is  responsible  for 
meeting  the  following  requirements:  (1) 
The  State  agency  shall  establish 
evaluation  and  review  procedures  and 
document  the  results  of  such 
procedures.  The  procedures  shall 
include,  but  are  not  fimited  to:  (i) 
Annual  monitoring  reviews  of 
participating  farmers/farmers'  markets, 
including  on-site  reviews  of  a  minimum 
of  10  percent  of  farmers  and  10  percent 
of  farmers'  markets,  starting  with  the 
highest  risk  farmers  and  farmers' 
markets  and  working  down.  More 
frequent  reviews  may  be  performed  as 
the  State  agency  deems  necessary. 

(ii)  Conducting  monitoring  reviews  of 
all  local  agencies  within  the  State 
agency's  jurisdiction  at  least  once  every 
2  years.  Monitoring  of  local  agencies 


shall  encompass,  but  not  be  limited  to. 
evaluation  of  management, 
accountability,  certification,  nutrition 
education,  financial  management 
systems,  and  coupon  management 
systems. 

(iii)  Instituting  the  necessary  follow- 
up  procedures  to  correct  identified 
problem  areas. 

(2)  On  its  own  initiative  or  when 
required  by  FNS.  the  State  agency  shall 
provide  special  reports  on  FMNT 
activities,  and  take  positive  action  to 
correct  deficiencies  in  FMNP 
operations. 

§248.18    Audits. 

(a)  Federal  access  to  information.  The 
Secretary,  the  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  or  duly 
authorized  State  auditors  shall  have 
access  to  any  books,  documents,  papers, 
and  records  of  the  State  agency  and 
their  contractors,  for  the  purpose  of 
making  surveys,  audits,  examinations, 
excerpts,  and  transcripts. 

fb)  State  agency  response.  The  State 
agency  may  take  exception  to  particular 
audit  findings  and  recommendations. 
The  State  agency  shall  submit  a 
response  or  statement  to  FNS  as  to  the 
action  taken  or  planned  regarding  the 
findings.  A  proposed  corrective  action 
plan  developed  and  submitted  by  the 
State  agency  shall  include  specific  time 
frames  for  its  implementation  and  for 
completion  of  the  correction  of 
deficiencies  and  problems  leading  to  the 
deficiencies. 

(c)  Corrective  action.  FNS  shall 
determine  whether  FMNP  deficiencies 
identified  in  an  audit  have  been 
adequately  corrected.  If  additional 
corrective  action  is  necessary,  FNS  shall 
schedule  a  follow-up  review,  allowing  a 
reasonable  time  for  such  corrective 
action  to  be  taken. 

[dj  State  sponsored  audits.  State  and 
local  agencies  shall  conduct 
independent  audits  in  accordance  with 
7  CFR  part  3015.  3016.26  or  part  3051. 
as  applicable.  A  State  or  local  agency 
may  elect  to  obtain  either  an 
organization-wide  audit  or  an  audit  of 
the  Program  if  it  qualifies  to  make  such 
an  election  under  applicable 
regulations. 

§248.19    lnvestigatk>ns. 

(a)  Authority.  The  Department  may 
make  an  investigation  of  any  allegation 
of  noncompliance  with  this  part  and 
FNS  guidelines  and  instructions.  The 
investigation  may  include,  where 
appropriate,  a  review  of  pertinent 
practices  and  policies  of  any  State  and 
local  agency,  the  circumstances  under 
which  the  possible  noncompUance  with 
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this  part  occurred,  and  other  factors 
relevant  to  a  determination  as  to 
whether  the  State  and  local  agency  has 
failed  to  comply  with  the  requirements 
of  this  part. 

(b)  Confidentiality.  No  State  or  local 
agency,  recipient,  or  other  person  shall 
intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  for 
the  purpose  of  interfering  with  any  right 
or  privilege  under  this  part  because  that 
person  has  made  a  complaint  or  formal 
allegation,  or  has  testified,  assisted,  or 
participated  in  any  maimer  in  an 
investigation,  proceeding,  or  hearing 
under  this  part.  The  identity  of  ever>' 
complainant  shall  be  kept  confidential 
except  to  the  extent  necessary  to  carry 
out  the  purposes  of  this  part,  including 
the  conducting  of  any  investigation, 
hearing,  cr  judicial  proceeding. 

Subpart  G— Miscellaneous  Provisions 

§  243.20    Claims  and  penalties. 

(d)  dainis  agair.'^t  Statt^  ngencies.  (1) 
If  FNS  determines  through  a  review  of 
the  State  agency's  reports,  program  or 
financial  analysis,  monitoring,  audit,  or 
otherwise,  that  any  FMNP  funds 
pro\ided  to  a  State  agency  for  food  or 
administrative  purposes  were,  through 
State  agenc>'  negligence  or  fraud, 
misused  or  otherwise  diverted  from 
FMNP  purposes,  a  formal  claim  will  be 
assessed  by  R^'S  against  the  State 
agency  The  State  agency  shall  pay 
promptly  to  FNS  a  sum  equal  to  the 
amount  of  the  administrative  funds  or 
the  value  of  coupons  so  misused  or 
diverted. 

(2)  If  F"NS  determines  that  any  part  of 
the  FMNP  f'onds  received  by  a  State 
agency;  or  coupons,  were  lost  as  a  result 
of  theft,  embezzlement,  or  unexplained 
causes,  the  State  agency  shall,  on 
demand  by  FNS,  pay  to  FNS  a  sum 
equal  to  the  amount  of  the  money  or  the 
value  of  the  FMNP  coupons  so  lost. 

(3)  The  State  agency  shall  have  full 
opportunity  to  submit  evidence, 
explanation  or  information  concerning 
alleged  instances  of  noncompliance  or 
diversion  before  a  final  determination  is 
made  in  such  cases. 

(4)  FNS  is  authorized  to  establish 
claims  against  a  State  agency  for 
unreconciled  FMNP  coupons.  VV'hen  a 
State  agency  can  demonstrate  that  all 
reasonable  management  efforts  have 
been  devoted  to  reconciliation  and  99 
percent  or  more  of  the  FMNP  coupons 
issued  have  been  accounted  for  by  the 
reconciliation  process,  FNS  may 
determine  that  the  reconciliation 
process  has  been  completed  to 
satisfaction. 

(b)  Interest  charge  or  claims  against 
State  agencies.  If  an  agreement  cannot 


be  reached  with  the  State  agency  for 
payment  of  its  debts  or  for  offset  of 
debts  on  its  current  Letter  of  Credit 
within  30  days  from  the  date  of  the  first 
demand  letter  from  FNS,  FNS  will 
assess  an  interest  (late]  charge  against 
the  State  agency.  Interest  accrual  shall 
begin  on  the  31st  day  after  the  date  of 
the  first  demand  letter,  bill  or  claim,  and 
shall  be  computed  monthly  on  any 
unpaid  balance  as  long  as  the  debt 
exists.  From  a  source  other  than  the 
FMNP,  the  State  agency  shall  provide 
the  funds  necessary  to  maintain  FMNP 
operations  at  the  grant  level  authorized 
by  FNS. 

(c)  Penalties.  In  accordance  with 
section  12(g)  of  the  National  School 
Lunch  Act,  whoever  embezzles, 
willfully  misapplies,  steals  or  obtains  by 
fraud  any  funds,  assets  or  property 
provided  under  section  17  of  the  Child 
Nutrition  Act  of  1966,  as  amended, 
whether  received  directly  or  indirectly 
from  USDA,  or  whoever  receives, 
conceals  or  retains  such  funds,  assets  or 
property  for  his  or  her  own  interest, 
knowing  such  funds,  assets  or  property 
have  been  embezzled,  willfully 
misapplied,  stolen,  or  obtained  by  fraud 
shall,  if  such  funds,  assets  or  property 
are  of  the  value  of  $100  or  more,  be 
fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or 
both,  or  if  such  funds,  assets  or  property 
are  of  a  value  of  less  than  $100,  shall  be 
fined  not  more  than  $1,000  or 
imprisoned  for  not  more  than  one  year, 
or  both. 

§  248.21     Procurement  and  property 

management 

(a)  Requirements.  State  agencies  shall 
comply  with  the  requirements  of  7  CFR 
part  3016  for  procurement  of  suppfies, 
equipment  and  other  ser\ices  with 
FMNT  funds.  These  requirements  are 
adopted  by  FNS  to  ensure  that  such 
materials  and  services  are  obtained  for 
the  FMNP  in  an  effective  manner  and  in 
compliance  with  the  provisions  of 
applicable  law  and  executive  orders. 

(b)  Contractual  responsibilities.  The 
standards  contained  in  7  CFR  part  3016 
do  not  relieve  the  State  agency  of  the 
responsibilities  arising  under  its 
contracts.  The  State  agency  is  the 
responsible  authority,  without  recourse 
to  FNS.  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in 
connection  with  the  FMNP.  This 
includes,  but  is  not  limited  to,  disputes, 
claims,  protests  of  award,  source 
evaluation,  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  law  are  to  be  referred  to 


such  local.  State  or  Federal  authority  as 
may  have  proper  jurisdiction. 

(c)  State  regulations.  The  State  agency 
may  use  its  own  procurement 
regulations  which  reflect  applicable 
State  and  local  regulations,  provided 
that  procurements  made  with  FMNP 
funds  adhere  to  the  standards  set  forth 
in  7  CFR  part  3016. 

(d)  Property'  acquired  nith  program 
funds.  State  and  local  agencies  shall 
observe  the  standards  prescribed  in  7 
CFR  part  3016  in  their  utihzation  and 
disposition  of  real  property  and 
equipment  acquired  in  whole  or  in  part 
with  FMNP  hinds. 

§248.22    Nonprocurement  debarment/ 
suspension,  d-jg-free  worxplace,  and 
lobbying  restrictions. 

The  State  agency  shall  ensure 
compliance  with  the  requirements  of  the 
Department's  regulations  governing 
nonprocurement  debarment/suspension 
(7  CFR  part  3017).  drug- free  workplace 
(7  CFR  part  3017).  and  the  Department's 
regulations  governing  restrictions  on 
lobbying  (7  CFR  part  3018).  where 
applicable. 

§  248.23    Records  and  reports. 

(a)  Recordkeeping  requirements.  Each 
State  agency  shall  maintain  full  and 
complete  records  concerning  FMNP 
operations.  Such  records  shall  comply 
with  7  CFR  part  3016  and  the  following 
requirements:  (1)  Records  shall  include, 
but  not  be  limited  to,  infonnation 
pertaining  to  financial  operations. 
FMNP  coupon  issuance  and 
redemption,  equipment  purchases  and 
inventory,  nutrition  education,  and  civil 
rights  procedures. 

(2)  All  records  shall  be  retained  for  a 
minimum  of  3  years  following  the  date 
of  submission  of  the  final  expenditure 
report  for  the  period  to  which  the  report 
pertains.  If  any  litigation,  cleiim, 
negotiation,  audit  or  other  action 
involving  the  records  has  been  started 
before  the  end  of  the  3-year  period,  the 
records  shall  be  kept  until  all  issues  are 
resolved,  or  until  the  end  of  the  regular 
3-year  period,  whichever  is  later  If  FNS 
deems  any  of  the  FMNP  records  to  be 
of  historical  interest,  it  may  require  the 
State  agency  to  forward  such  records  to 
FNS  whenever  the  State  agency  is 
disposing  of  them. 

(3)  Records  for  nonexpendable 
property  acquired  in  whole  or  in  part 
with  FMNP  funds  shall  be  retained  for 
three  years  after  its  final  disposition. 

(4)  All  records  shall  be  available 
during  normal  business  hours  for 
representatives  of  the  Department  of  the 
Comptroller  General  of  the  United 
States  to  inspect,  audit,  and  copy.  Any 
reports  resulting  from  such 
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examinations  shall  not  divulge  names  of 
individuals. 

(b)  Financial  and  recipient  reports. 
State  agencies  shall  submit  financial 
and  FMNP  performance  data  on  a  yearly 
basis  as  specified  by  FNS  and  required 
by  section  17(mK8)  of  the  CNA.  Such 
information  shall  include,  but  shall  not 
he  limited  to: 

(1)  Number  and  type  of  recipients 
(Federal  and  non-Federal). 

(2)  Value  of  coupons  issued. 

(3)  Value  of  coupons  redeemed. 

(c)  Source  documentation.  To  be 
acceptable  for  audit  purposes,  all 
financial  and  FMNI'  performance 
reports  shall  be  traceable  to  source 
documentation. 

(d)  Certification  of  reports.  Financial 
and  FMNP  reports  shall  be  certified  as 
to  their  completeness  and  accuracy  by 
the  person  given  that  responsibility  by 
the  State  agency. 

(e)  Use  of  reports.  FNS  will  use  Slate 
agency  reports  to  measure  progress  in 
achieving  objectives  set  forth  in  the 
State  Plan,  and  this  part,  or  other  State 
agency  performance  plans.  If  it  is 
determined,  through  review  of  State 
agency  reports,  FMNP  or  financial 
analysis,  or  an  audit,  that  a  State  agency 
is  not  meeting  the  objectives  set  forth  in 
its  State  Plan.  FNS  may  request 
additional  information  including,  but 
not  limited  to,  reasons  for  failure  to 
achieve  these  objectives. 

§248.24    Other  provisions. 

(a)  No  aid  reduction.  The  value  of 
benefits  or  assistance  available  under 
the  FMNP  shall  not  be  considered  as 
income  or  resources  of  recipients  or 
their  families  for  any  purpose  under 
Federal,  State,  or  local  laws,  including, 
but  not  limited  to,  laws  relating  to 
taxation,  welfare  and  public  assistance 
programs.  Section  17(m)(7)(B)  of  the 
CNA  provides  that  any  programs  for 
which  a  grant  is  received  under  this 
subsection  shall  be  supplementary  to 
the  food  stamp  program  carried  out 
under  the  Food  Stamp  Act  of  1977  as 
amended  (7  U.S.C.  2011  et  seq.)  and  to 
any  other  Federal  or  State  program 
under  which  foods  are  distributed  to 
needy  famiUes  in  lieu  of  food  stamps. 

(b)  Statistical  information.  FNS 
reserves  the  right  to  use  information 
obtained  under  the  FMNP  in  a 
summary,  statistical  or  other  form 
which  does  not  identify  particular 
individuals. 

(c)  Confidentiality.  The  State  agency 
shall  restrict  the  use  or  disclosure  of 
information  obtained  from  FMNP 
applicants  and  recipients  to  persons 
directly  connected  with  the 
administration  or  enforcement  of  the 
VVIC  Program  or  the  FMNP,  including 


persons  investigating  or  prosecuting 
violations  in  the  VVIC  Program  or  FMNP 
under  Federal,  State  or  local  authority. 

§  248.25    FMNP  information. 

Any  person  who  wishes  information, 
assistance,  records  or  other  public 
material  shall  request  such  information 
from  the  State  agency,  or  from  the  FNS 
Regional  Office  serving  the  appropriate 
State  as  listed  below: 

(a)  Connecticut.  Maine, 
Massachusetts.  New  Hampshire,  New 
York.  Rhode  Island.  Vermont:  U.S. 
Department  of  Agriculture,  FNS, 
Northeast  Region,  10  Causeway  Street, 
room  501.  Boston,  Massachusetts 
02222-1068. 

Cb)  Delaware,  District  of  Columbia, 
Maryland,  New  Jersey.  Pennsylvania, 
Puerto  Rico,  Virginia,  Virgin  Islands, 
West  Virginia:  U.S.  Department  of 
Agriculture,  FNS,  Mid-Atlantic  Region, 
Mercer  Corporate  Park.  300  Corporate 
Boulevard.  Robbinsville.  New  Jersey. 
08691-1598. 

(c)  Alabama,  Florida,  Georgia. 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee:  U.S. 
Department  of  Agriculture,  FNS, 
Southeast  Region,  77  Forsyth  Street, 
SVV.,  suite  112,  Atlanta,  Georgia  30303. 

(d)  Illinois,  Indiana,  Michigan, 
Minnesota.  Ohio,  Wisconsin:  U.S. 
Department  of  Agriculture,  FNS, 
Midwest  Region,  77  West  Jackson 
Boulevard — 20th  floor,  Chicago,  Illinois 
60604-3507. 

(p)  Arkansas,  Louisiana,  New  Mexico, 
Oklahoma.  Texas:  U.S.  Department  of 
Agriculture,  FNS.  Southwest  Region, 
1100  Commerce  Street,  room  5-C-30. 
Dallas.  Texas  75242. 

(f)  Colorado.  Iowa,  Kansas,  Missouri, 
Montana.  Nebraska,  North  Dakota, 
South  Dakota.  Utah,  Wyoming:  U.S. 
Department  of  Agriculture,  FNS, 
Mountain  Plains  Region,  1244  Speer 
Boulevard,  suite  903,  Denver,  Colorado 
80204. 

(g)  Alaska.  American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon,  Trust  Territory  of  the 
Pacific  Islands,  the  Northern  Mariana 
Islands,  Washington:  U.S.  Department  of 
Agriculture.  FNS,  Western  Region,  550 
Keamv  Street,  room  400,  San  Francisco, 
Cahfornia  94108. 

§248.26    0MB  control  number. 

The  collecting  of  information 
requirements  of  §  248.23(b)  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  0584-0477.  The  collecting  of 
information  requirements  in  §§  248.4, 
248.9,  248.10(a),  248.10(b),  248.10(e). 
248.10(f).  248.11.  248.14(h). 
248.17(b)(2)(ii).  and  248  18(b)  are 


pending  approval  by  the  Office  of 
Management  and  Budget. 

Dated:  March  2. 1994. 
William  E.  Ludwig, 

Administrator,  Food  and  N'jthtion  Sen'ice. 
|FR  Doc.  94-5568  Filed  3-10-94;  8:45  am) 

BILUNG  CODE  3410-.3(MJ 

Agricultural  Marketing  Service 
7  CFR  Parts  944.  93C  and  999 

[Docket  Nos.  FV93-944-3IFR,  FV93-980- 
1IFRandFV93-999-1IFR] 

ExeTptions  From  Import  Regulations 
tor  Specified  Commodities;  Reopening 
of  Comncnt  Period  on  Interim  Final 
Rules 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  This  rule  reopens  the  periods 
for  filing  written  comments  on  two 
interim  final  rules.  The  rules  established 
exemptions  from  import  requirements 
for  various  fruit,  vegetable  and  specialty 
crop  commodities.  The  rules  added 
exemptions  from  grade,  size,  quahty  and 
maturity  requirements  for  the 
commodities  imported  for  use  in  certain 
specified  outlets  such  as  processing, 
livestock  feed  and  donation  to  charity. 
The  rules  also  implemented  safeguard 
provisions  to  assure  that  such  imports 
are  utilized  in  a  specified  exempt  outlet. 
The  interim  final  rules  were  published 
in  the  Federal  Register  on  December  30, 
1993.  A  correction  to  the  interim  final 
rule  on  fruit  exemptions  was  published 
on  January  31,  1994. 
DATES:  Comments  must  be  received  by 
April  11.  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  the  interim  final  rules. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456. 
Washington.  DC  20090-6456.  FAX 
Number  (202)  720-5698.  Comments 
should  reference  the  docket  numbers, 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Tichenor,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  room 
2536-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone  (202)  720- 
1509,  or  FAX  (202)  720-6862 
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SUPPLEMENTARY  INFORMATION:  The 
interim  final  rules  were  implemented  in 
accordance  with  Annex  703.2(23)  of  the 
North  ,\merican  Free  Trade  Agreement. 
The  provision  states  that  when  a 
domestic  agricultural  commodity  has  to 
meet  quality  requirements,  and 
processed  fonns  of  the  commodity  are 
e.xempt  from  those  requirements,  the 
same  treatment  is  to  be  provided  to 
imports  of  the  commodity  destined  for 
processing  as  provided  for  the  domestic 
commodity  destined  for  processing. 

The  interim  final  rules  also  were 
issued  under  section  8e  of  the 
Agricultural  Marketing  Agreem.ent  Act 
of  1937.  as  amended  (7  U.S  C.  601-674) 
(Act).  Section  8e  provides  that 
whenever  certain  specified  commodities 
are  regulated  under  a  Federal  marketing 
order,  imports  of  those  commodities 
must  meet  the  same  or  comparable 
grade,  size,  quality,  and  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodities. 
The  domestic  marketing  agreements  and 
orders  are  authorized  by  the  Act. 

The  interim  final  rules  were  issued  on 
December  23,  1993,  and  published  in 
the  December  30.  1993,  issue  of  the 
Federal  Register  (58  PR  69182  for  fi-uit 
crops  and  58  FR  69186  for  vegetable  and 
specialty  crops)  One  interim  final  rule 
amended  the  following  fruit  crop  import 
requirements:  §944.28  for  avocados, 
§944  106  for  grapefruit.  §944.209  for 
limes.  §944  312  for  oranges,  §944.401 
for  olives.  §  944.503  for  table  grapes, 
§944.550  for  kiwifruit.  and  §944.605  for 
Tokay  grapes,  and  added  §944.350 
safeguard  procedures  for  exempt 
imports  of  these  fruit  commodities.  The 
second  interim  final  rule  amended  the 
following  vegetable  crop  import 
requirements:  §980.1  for  Irish  potatoes, 
§980.117  for  onions,  §980.212  for 
tomatoes  and  added  §980.501 
safeguard  procedures  for  exempt 
imports  of  those  vegetable  crops.  The 
second  rule  also  amended  the  following 
specialty  crop  import  requirements; 
§999.1  for  dates,  §999.100  for  walnuts, 
and  added  §  999.500  safeguard 
procedures  for  exempt  imports  of  those 
specialty  crops.  A  correction  to  the  fruit 
crop  exemption  rule  was  published  on 
January  31,  1994  (59  FR  4245). 

The  import  requirements  for  these 
commodities  were  amended  to  provide 
exemptions  from  grade,  size,  quality, 
and  maturity  requirements  that  are  the 
same  as,  or  similar  to.  the  exemptions 
provided  to  handlers  of  the  domestic 
commodities  under  the  respective 
marketing  orders. 

Because  of  the  impact  the  rules  have 
on  affected  persons  and  entities,  the 
Department  has  determined  that  it  is  in 
the  public  interest  to  reopen  the 


comment  periods  for  the  two  interim 
final  rules.  Accordingly,  the  comment 
periods  are  reopened  to  April  11.  1994. 

List  of  Subjects 

7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

7  CFR  Part  980 

Import  regulations,  Onions,  Potatoes. 
Tomatoes. 

7  CFR  Part  999 

Import  regulations.  Dates,  Filberts. 
Primes,  Raisins,  Wahiuts. 

Authority:  7  U.S.C.  601-674. 

Dated.  March  7,  1994. 
Martha  B.  Ransom, 

Acting  Deputy  Director  Fruit  and  Vegetable 
Division. 

IFR  Doc.  94-5643  Filed  3-10-94:  8;45  ami 

BILLING  COOE  3410-02-P 

Farmers  Home  Administration 

7  CFR  Part  1942 
RIN  0575-AB54 

Community  Facility  Loans  and  Grants 

AGENCY:  Farmers  Home  Administration, 

USD  A. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  adopts  its 
interim  rule  published  November  18, 
1991,  (56  FR  58177)  as  a  final  rule 
without  change.  This  action  makes  final 
its  Community  Facility  loan  and  grant 
regulations  utilized  by  the  Rural 
Development  Administration  to  assist 
the  residents  of  rural  communities  in 
obtaining  adequate  quantities  of 
drinking  water  that  meet  the 
requirements  of  the  Safe  Drinking  Water 
Act  (42  U.S.C.  300f  et  seq.).  Grants  can 
be  made  under  this  program  to  any  city 
or  town  with  a  population  not  in  excess 
of  5,000  inhabitants  according  to  the 
most  recent  decennial  census  of  the 
United  States.  Also,  the  median 
household  income  of  the  rural  area 
cannot  exceed  the  statewide 
notunetropolitan  median  household 
income  according  to  the  most  recent 
decennial  census  of  the  United  States. 
The  intended  effect  of  this  action  revises 
FmHA  regulations  to  include  the 
emergency  community  assistance  grants 
authorized  by  the  Act.  This  action  is  not 
expected  to  substantially  affect  budget 
outlay  or  to  affect  more  than  one  agency 
or  to  be  controversial.  The  net  result  is 
expected  to  provide  better  service  to 
rural  communities. 


EFFECTIVE  DATE:  March  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  VV.  Cooper.  Loan  Specialist,  Water 
and  Waste  Disposal  Division,  Farmers 
Home  Administration,  USDA,  South 
Agriculture  Building,  room  6328, 
Washington,  DC  20250,  telephone:  (202) 
720-9589. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

We  are  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866,  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
this  final  rule;  (1)  Would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  (2)  would  not  adversely  effect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  (5)  would  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Intergovpmmental  Consultation 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.440,  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  part  3015,  subpart  V;  48 
FR  291 12,  June  24,  1983;  49  FR  2267, 
May  31,  1984;  50  FR  14088,  April  10. 
1985). 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Programs." 
It  IS  the  determination  of  FmHA  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and, 
in  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Compliance  With  Executive  Order 
12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
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in  sections  2(a)  and  (2)fb)(2)  of  that 
Order.  Provisions  within  this  part  which 
are  inconsistent  wth  state  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900  Subpart  B 
must  be  exhausted  prior  to  filing  suit. 

Background 

This  action  implements  section  2326 
of  Public  Law  101-624  which  requires 
that  grants  be  provided  to  assist 
residents  of  rural  areas  and  small 
commimities  in  securing  adequate 
quantities  of  safe  drinking  water.  Grants 
made  under  tiiis  program  will  only  be 
made  to  remedy  an  acute  shortage  of 
quality  water  or  a  significant  decline  in 
the  quantity  or  quality  of  water  that  is 
available.  Grant  applicants  must  be  a 
public  or  pnvate  nonprofit  entity  and, 
in  the  case  of  a  grant  made  because  of 
a  decline  in  water  supplies,  the 
applicant  must  demonstrate  that  the 
decline  occurred  within  two  years  of  the 
date  the  appUcation  was  filed  for  a 
grant. 

FmHA  published  an  interim  final  rule 
in  the  Federal  Register  on  November  18, 
1991,  (56  FR  56177)  and  asked  for 
uTitten  comments  on  or  before  January 
17.  1992.  One  comment  was  received 
from  the  public  review  process.  The 
respondent  suggested  that  smaller 
communities  of  less  than  500  in 
population  be  given  the  most  points  in 
§  1942.507(d)(lMii)(A).  The  respondent 
stated  that  smaller  communities  have 
the  most  problems  with  water  quality 
and  supply  and  are  least  able  to  finance 
major  repairs.  The  Agency  did  not  adopt 
this  suggestion.  §  1942.50"7(d){l)(ii){A) 
awards  the  most  points  to  projects  that 
serve  an  area  with  a  rural  population 
not  in  excess  of  1,500.  The  points  are 
awarded  based  on  the  population  of  the 
area  to  be  served  and  the  Agency 
believ  es  that  they  are  fair  to  all  type 
entities  that  quafifv  for  these  grants.  The 
respondent  also  suggested  that  a  specific 
date  should  establish  for  review  of 
applications  for  funding  by  the  National 
Office.  The  Agency  did  not  adopt  this 
suggestion.  §  1942.507(c)  states  that 
starting  November  1  the  National  Office 
will  start  funding  requests  and  will 
continue  as  long  as  funds  are  available. 
Emergency  situations  can  occur  at  any 
time  and  the  Agency  needs  the 
flexibility  to  fund  projects  at  any  time 
when  funds  are  available.  By  not  having 
a  set  date  to  renew  funding  requests  the 
Agency  can  also  better  match  funding 
requests  with  the  amount  of  funds 
available. 

List  of  Subjects  in  7  CFR  Part  1942 

Community  development, 
Clommunity  facilities.  Loan  programs — 
Housing  and  community  development. 


Loan  security.  Rural  areas.  Waste 
treatment  and  disposal — Domestic, 
Water  supply — Domestic. 

Therefore,  FmHA  adopts  its  interim 
final  rule  published  November  18, 1991, 
(56  FR  58177)  as  a  final  rule  without 
change. 

Dated:  March  1.  1994. 
Bob ).  Nash. 

Under  Secretary-  Small  Community  and  Rural 
Development. 
|FR  Doc.  94-5642  Filed  3-10-94:  8:45  am) 

BILLING  COOe  WO-C'-M 


DEPARTME^f^  OF  TRANSPORTATION 

Federal  Awiaton  Administration 

14  CFR  Part  39 

[Docket  No  9:m>IM-223-AD;  Amendment 
39-^49   AD  93-25-10] 

Airwortfiiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Fmal  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-25-10  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
certain  Jetstream  Model  4101  airplanes 
by  individual  letters.  This  AD  requires 
inspections  to  detect  damage  of  the 
bearings  in  the  aileron  quadrants, 
replacement  of  damaged  bearings  with 
new  bearings,  and  adjustment  to  the 
secondary  stops.  This  amendment  is 
prompted  by  a  report  that  an  in-flight 
failure  of  a  bearing  in  a  quadrant  in  the 
pilot's  aileron  control  system  caused 
abnormal  backlash  of  the  pilot's  aileron 
control.  The  actions  specified  by  this 
AD  are  intended  to  prevent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  March  28. 1994.  to  all 
persons  e.xcept  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  93-25-10.  issued  on 
December  16. 1993.  which  contained 
the  requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  28. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Mav  10.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 


Attention;  Rules  Docket  No.  93-NM- 
223-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  applicable  ser\'ice  information 
may  be  obtained  from  Jetstream  Aircraft. 
Inc..  P.O.  Box  16029.  Dulles 
International  Airport,  Washington.  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  On 
December  16.  1993.  the  FAA  issued 
priority  letter  AD  93-25-10.  which  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  That  action  was 
prompted  by  a  report  indicating  that  an 
in-fiight  failure  of^  bearing  in  a 
quadrant  in  the  pilot's  aileron  control 
system  had  caused  abnormal  backlash  of 
the  pilot's  aileron  control.  In  this 
incident,  the  co-pilot  assumed  control 
and  landed  the  airplane.  A  subsequent 
fleet  inspection  revealed  damage  to  two 
other  bearings.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllabihty  of  the  airplane. 

Jetstream  Aircraft  Limited  has  issued 
Alert  Service  Bulletin  J41-A-27-026. 
Revision  1.  dated  December  7.  1993. 
that  describes  procedures  for  performing 
repetitive  detailed  visual  inspections  to 
detect  damage  of  the  bearings  in  the 
aileron  quadrants,  replacing  damaged 
bearings  with  new  bearings,  and 
adjusting  the  secondary  stops.  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  classified  this  alert  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

"This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above  The  FAA  has 
examined  the  findings  of  the  CVA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarj- 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  priority  letter  AD  93-25-10  to 
require  repetitive  detailed  visual 
inspections  to  detect  damage  of  the 
bearings  in  the  aileron  quadrants, 
replacement  of  damaged  bearings  with 
new  bearings,  and  adjustment  to  the 
secondary  stops.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  pre\aously  described. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  16,  1993,  to 
all  known  US.  ov\-ners  and  operators  of 
certain  Jetstream  Model  4101  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  pubhshed  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
pari  39  of  the  Federd  Aviation 
Regulations  (FAR)  to  make  it  effective  as 
to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  mle  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FA^^public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-223-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-10  Jetstream  Aircraft  Limited: 

Amendment  39-8849.  Docket  93-NM- 
223-AD. 


Applicability:  Model  4101  airplanes. 
having  constructor  numbers  41004  and 
subsequent,  cerlificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  perform  a  detailed  visual  inspection 
to  detect  damage  of  the  biearings  in  the 
aileron  quadrant  in  the  pilot's  and  co-pilots 
aileron  control,  in  accordance  with  Jetstream 
Aircraft  Limited  Alert  Service  Bulletin  J41- 
A-27-026,  Revision  1,  dated  December  7, 
1993. 

(1)  If  no  damaged  bearing  is  found,  repeat 
the  inspection,  thereafter,  at  intervals  not  to 
exceed  7  days. 

(2)  If  any  damaged  bearing  is  found,  prior 
to  further  flight,  replace  the  damaged  bearing 
with  a  new  bearing  in  accordance  with  the 
service  bulletin,  and  repeat  the  inspection, 
thereafter,  at  intervals  not  to  exceed  7  days. 

(b)  Within  7  days  after  the  effective  date  of 
this  AD.  adjust  the  aileron  secondary  stop  in 
the  pilot's  and  co-pilot's  aileron  control 
system  in  accordance  with  Jetstream  Aircraft 
Limited  Alert  Service  Bulletin  J41-A-27- 
026.  Revision  1.  dated  December  7.  1993. 

(c)  Within  7  days  after  the  effective  date  of 
this  AD.  revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Where  abnormal  aileron  control  backlash 
is  experienced  by  one  pilot,  the  other  pilot 
should  assume  control  of  the  aircraft  without 
using  the  disconnect  facility.  The  disconnect 
facility  should  only  be  used  in  accordance 
with  published  procedures  in  cases  of  control 
restrictions  or  jamming." 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Stand.-irdization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  replacement,  and 
adjustment  shall  be  done  in  accordance  with 
Jetstream  Aircraft  Limited  Alert  Service 
Bulletin  J41-A-27-026,  Revision  1,  dated 
December  7.  1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  Copies  may  be 
obtained  from  Jetstream  Aircraft,  Inc..  P  O. 
Box  16029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  Copies  may  be 
inspected  at  the  F,\A.  Transport  Airplane 
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Directorate.  1601  Lind  Avenue.  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC. 

(g)  This  annendraent  becomes  effective  on 
March  28,  1994,  to  all  persons  except  those 
persons  to  whom  it  v^as  made  immediately 
effective  by  priority  letter  AD  93-25-10, 
issued  on  December  16, 1993,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton.  Washington,  on  March  3, 
1994 

Darrel!  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-5405  Filed  3-10-94:  8:45  am) 

BILUNG  CODE  491&-13-U 


14CFRPart39 

[Docket  No.  93-NM-161-AD;  Amendment 
39-6848;  AD  94-06-01] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-S-80  Series 
Airplanes  and  Model  MD-8a  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes, 
that  requires  inspection  of  the  ceiling 
pressure  relief  panels  in  the  cargo 
compartments  to  determine  if  slotted 
attach  points  are  present  and,  if  not, 
modification  of  the  panels.  This 
amendment  is  prompted  by  a  report  that 
certain  panels  were  manufactured 
without  the  appropriate  slotted  attach 
points.  The  actions  specified  by  this  AD 
are  intended  to  ensure  that  the  action  of 
the  cargo  compartment  pressure  relief 
panels  will  enable  the  airplane  to 
withstand  a  rapid  decompression 
caused  by  a  hole  below  the 
compartment  floor. 
DATES:  Effective  April  11.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  1 1 , 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Bo.x  1771.  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support.  Dept  L.51.  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SVV.. 
Renton.  Washington;  or  at  the  Los 


Angeles  Aircraft  Certification  Office, 
FA^\,  Transport  Airplane  Directorate. 
3229  East  Spring  Street.  Long  Beach. 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hempe,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
Cahfomia  90806-2425;  telephone  (310) 
988-5224;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-68  airplanes 
was  published  in  the  Federal  Register 
on  November  23,  1993  (58  FR  61853). 
That  action  proposed  to  require 
inspection  of  the  ceiling  pressure  relief 
panels  to  determine  if  slotted  attach 
points  are  present,  and  modification  of 
the  panel(s),  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  commenters  support  the  proposed 
rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  1,016  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  556  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspection  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
530,580,  or  S55  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

If  modification  of  a  panel  is  necessary, 
accomplishing  the  modification  will 
entail  approximately  5.4  work  hours,  at 
an  average  labor  rate  of  S55  per  work 
hour.  No  additional  parts  will  be 
required.  Based  on  these  figures,  the 
total  cost  of  impact  of  any  necessary 


modification  is  estimated  to  be  S297  per 
panel. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

94-06-1  McDonnell  Douglas:  Amendment 
39-8848.  Docket  93-NM-161-AD. 

App/icofai7;f>:  Model  DC-9-«l  (MD-81). 
DC-9-82  (MD-82).  DG-9-83  (MD-83).  DC- 
9-87  (MD-67)  series  airplanes,  and  Model 
MD-88  airplanes;  as  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  25-335, 
dated  April  28,  1993;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  action  of  the  cargo 
compartment  ceiling  relief  panels  will  enable 
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the  airpkne  to  withstand  a  rapid 
decompression  caused  by  a  hole  below  the 
corapaitment  floor,  accomplish  the 
foliowmg 

(a)  Within  18  months  after  the  effective 
dute  of  this  AD.  inspect  the  vnWmg,  relief 
panels  in  the  forward,  mid,  and  dfl  cargo 
compartments  to  determine  If  slotted  attach 
points  are  present,  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
25-335,  dated  Apnl  28.  1993 

(1)  if  stoned  attach  points  are  present,  no 
further  action  is  required  by  this  AD. 

(2)  If  slotted  attach  points  are  not  present 
on  any  panel,  prior  to  further  flight,  modify 
tha'  panel  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACXD. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
•complit.nce  with  this  AD.  if  any.  may  b« 
obtained  from  the  Los  Angeles  A(X). 

(c)  Special  tlight  permits  may  be  issued  in 
a.  cordance  with  Federui  Aviation 
Regulations  (FAR)  21  197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
Bfxomplisbed. 

(d)  The  inspection  and  modification  shall 
be  done  in  accordance  with  McDonnell 
Douglas  MO-80  Service  Bulletin  25-335, 
dated  April  28,  1993.  This  incorporation  by 
referen(.e  was  appro%'ed  by  the  Director  of  the 
Federal  Register  ,n  accordanc*  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  P.O  Box  1771,  Long  Beach, 
California  90801-1771  Attention:  Business 
Unit  .Vlanager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Los  Angeles  Aircraft 
Certification  Office.  FAA,  Transport  Airplane 
Directorate,  3229  East  Spring  Street.  Long 
Bear  h.  California;  or  at  the  Office  of  the 
Fedt-rai  Register,  800  North  Capitol  Street, 
NW  .  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
April  11,  1994 

Iss'jfi:  in  Renton,  Washington,  on  March  3, 

Darrell  M.  Peder^on, 

Art}ng  Manager.  Transport  Airplane 
Dirfftorote,  Aircraft  Certifirntion  Sfnire. 
IFR  Doc.  94-5406  Filed  3-10-94:  8:45  ami 

BILUNG  CO0€  4»>0-13-U 


14  CFR  Part  71 

[Airspace  Docket  No  93-ASO-7] 

Establishment  ol  Class  E  Airspace; 
Loiilsburg,  NO 

AGENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTIOM:  Final  rule. 


SUMMARY:  This  action  estabbshes  Class 
E  airspace  at  Louisburg.  North  Carolina, 
A  Standard  Instrument  Approach 
Procedure  (SLAP)  to  the  Franklin  County 
Airport  has  been  developed  and 
controlled  airspace  from  700  feet  to 
1 200  feet  above  ground  level  ( AGL)  is 
needed  to  contain  IFR  operations  at  the 
airport.  The  operating  status  of  the 
airport  will  change  from  VTR  to  include 
IFR  operations  concurrent  with 
publication  of  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC.  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patterson,  Airspace  Section, 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5590. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  22.  1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Louisburg.  North  Carolinju  A  SIAP 
based  on  the  Raleigh-Durham  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  was  developed  for  the  Franklin 
County  Airport  at  Louisburg.  The 
proposal  was  to  add  controlled  airspace 
extending  from  700  feet  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rule 
(IFT?)  operations  in  controlled  airspace 
(58  FR  67727). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  'o  the  F.AA. 
Foiu'  businessmen  (Fayard  Enterprises. 
Inc.)  from  the  North  Raleigh  Airport  (old 
Franklin  County  Airport)  objected  to  the 
proposal  on  the  basis  that  the  new 
controlled  airspace  would  have  a  major 
safety  and  economic  impact  on  the 
North  Raleigh  Airport.  The  primary 
purpose  for  establishing  an  additional 
500  feet  of  controlled  airspace  between 
700  feet  and  1200  feet  at  Franklin 
County  Airport  is  to  enhance  safety. 
This  action  will  increase  the  required 
inflight  visibihty  from  one  statute  mile 
to  three  statute  miles  for  operations 
within  the  new  Class  E  airspace.  Any 
adverse  economic  impact  should  have 
been  addressed  whon  the  new  Franklin 
County  Airport  was  proposed  and 
circularized  to  the  public  for  comment. 
No  objections  were  received  in  resf>onse 
to  the  airport  establishment. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  This  amendment  is  the  same 


as  that  prof>osed  in  the  notice. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  pubii.shed  in 
Paragrdph  6005  of  FAA  Order  7400. 9A 
dated  )ime  17. 1993.  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71  1  effective  September  16.  1993.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Rtrgulations 
established  Class  E  airspace  at 
Louisburg,  North  Carolina  to  provide 
controlled  airspace  to  700  feet  AGL  for 
aircraft  executing  the  VOR  SLAP  into  the 
Franklin  County  Airport. 

The  FA^*.  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rale"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034-^  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rale  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Aviation  safety,  Incorporation  by 
reference,  Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S  C  app.  1348(a).  1354(a). 
1510;  K.O.  1C854,  24  FR  9565.  3  CFR,  1959- 
1963  Cornp  .  p.  389,  49  U.S  C  106(g);  14  CFR 
11.69. 

2.  The  inc/irporation  by  reference  in 
14  CFR  71  1  of  the  Federal  Aviation 
Administration  Order  7400. 9A,  in  efftx:t 
as  of  ^September  16,  1993,  Airspace 
Designations  and  Reporting  Points, 
dated  lune  17,  1993,  and  effective 
September  16,  1993,  is  amended  as 
follows: 
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Pnrograph  6005    Class  E  airspace  areas 
extending  upward  from  700  above  the 
surface  of  the  earth. 
***** 

ASO  NC  E5  Louisburg.  NC  |New] 

Franklin  County  Airport,  NC 
(lat.  36°01'26"  N,  Long.  78''19'47"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  6.5-mile  radius 

of  the  Franklin  County  Airport. 

***** 

Issued  in  East  Point,  Georgia,  on  Febniary 
7.  1994 

Michael  J.  Powderly, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 
IFR  Doc.  94-5783  Filed  3-10-94;  8:45  ami 

BILUNQ  CO0£  491&-13-M 


14CFRPart71 

[Airspace  DocVet  No.  93-ANE-19] 

Update  of  Class  D  and  Class  E 

AirsDEce  in  tte  New  Engiand  Region 

agency:  Federal  Aviation 
.Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  updates  certain 
Class  D  and  Class  E  airspace  in  the  New 
Engldnd  Region.  This  action  is 
prompted  by  a  nn  iew  of  all  Class  D  and 
Class  E  airspace  in  the  New  England 
region  for  conformity  with  the 
requirements  of  the  United  States 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  This  action  is 
necessary  in  order  to  keep  the  Class  D 


and  Class  E  airspace  in  the  New 
England  region  operationally  current. 
EFFECTIVE  DATE:  0901  UTC,  June  23, 
1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burhngton,  MA  01803-5299; 
Telephone:  (617)  238-7532;  Facsimile: 
(617) 238-7560. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  26!  1993,  tlie  FAA  published 
a  proposal  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  update  certain  control  zones 
and  transition  areas  in  the  New  England 
Region.  (58  FR  39693)  This  action  was 
prompted  by  a  review  of  control  zones 
and  transition  areas  in  the  New  England 
region  for  conformity  with  the 
requirements  of  the  United  States 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  That  review 
revealed  the  need  to  e.xpand  the  radius 
of  some  areas  to  account  for  rising 
terrain  in  the  vicinity  of  the  airport 
ser\ing  those  areas,  add  and  delete 
departure  and  arrival  extensions  to 
c;ouform  areas  to  new  updates  in 
instrument  flight  rules  (IFR)  approach 
and  departure  procedtires,  decrease  the 
radius  of  some  areas  due  to  published 
visual  departure  procedures,  makp 
minor  editorial  changes,  and  delete  one 
transition  area. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wrritten 
comments  on  the  proposal  to  the  FAA. 
The  FAA  received  no  comments. 

Airspace  Reclassification,  in  effect  as 
of  September  16,  1993,  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"transition  area."  The  airspace  in  the 
vicinity  of  an  airport  with  an  operating 
control  tower  is  now  designated  as  Class 
D  airspace.  General  controlled  airspace 
is  now  designated  as  Class  E  airspace, 
and  includes  the  airspace  extending 
upward  from  the  surface  in  the  vicinity 
of  an  airport  with  no  operating  control 
tower,  identified  as  E2;  airspace 
extending  upward  from  the  surface 
designated  as  extensions  to  Class  C 
surface  areas,  identified  as  E3;  airspace 
extending  upward  from  the  surface 
designated  as  extensions  to  Class  D 
surface  area,  identified  as  E4;  and 
airspace  in  the  vicinity  of  an  airport 
extending  upward  from  700  feet  or  more 
above  ground  level,  identified  as  E5.  In 
addition  to  those  changes  in 
t(!rminology,  this  amendment  makes  the 
following  minor  corrections  and 
changes  from  the  proposal.  These 
corrections  are  based  on  a  review  of  the 
Notice  and  further  updates  to  the 
affeded  airspace  descriptions  based  on 
amendments  to  instrument  approach 
procedures.  None  of  these  minor 
corrections  increase  the  scope  of  the 
rule. 


Airpoft'class 


Danbury,  CT/0 
Groton,  CT/0  ... 


Hartford,  CT/D 

Bedford.  MA./D 

Beverly,  MA/D  , 

North  Kingstown.  Ri/D 
Danb'.jry,  CT/E5  


Ox'ord.  CT/E5  

Fryeburg,  ME/E5  

Boston,  MAJE5  

Provlncetown,  MA/E5 

Laconia,  NH/E5  

Whitefield,  NH/E5  


Block  Island,  RI/E5 
Bennington.  VT/E5 
Burlington.  VT/E5  .. 


MornsviHe,  VT/E5  , 
Springfield,  VT/E5 


Correction/change 


-A  in- 


Add  location  of  the  Carmel  VORTAC,  and  add  a  Class  D  extension  to  contain  aircraft  executing  the  VOR- 
strument  approach 

For  charting  purposes,  change  the  radius  from  4.5  to  5  miles,  and  add  the  word  "excluding"  prior  to  description  of 
Fisher's  Island  airspace. 

Add  a  phrase  completing  descnption  of  airspace  within  vicinity  of  Rentschler  Airport. 

Change  state  designation  from  ME  to  MA,  correct  top  of  airspace  from  2,500  feet  MSL  to  2,600  MSL. 

Change  state  designation  from  ME  to  MA. 

Change  name  of  airport  from  Kingston  to  Kingstown. 

Change  9-mile  radius  to  1 0-mile  radius  from  tfie  Danbury  Airport  010^  t)eanng  clockwise  to  the  Danbury  Airport 
320°  bearing,  and  add  an  extension  based  on  the  Danbury  Airport  255°  bearing. 

Eliminate  reference  to  the  Waterbury  NDB.  and  change  description  of  extension. 

Change  bearmg  references. 

Change  state  designation  from  ME  to  MA. 

Change  name  of  NDB  referenced  from  Racepoint  to  Provincetown,  and  add  latitude  and  longitude  coordinates. 

For  charting  purposes,  change  radius  from  2.8  miles  to  3.5  miles. 

For  charting  purposes,  change  radius  from  2.8  miles  to  3.5  miles,  change  from  "east"  to  "west"  the  directional  ref- 
erence for  the  extension. 

For  charting  purposes,  change  radius  from  6.3  miles  to  9.0  miles. 

For  charting  purposes,  change  radius  from  2  miles  to  2.5  miles. 

Increase  radius  from  10.8  miles  to  23  miles,  and  eliminate  extension  descriptions  and  references  to  the  Burlington 
VORTAC  and  HERRO  NDB. 

For  charting  purposes,  change  radius  from  3.5  miles  to  4.0  miles. 

For  charting  purposes,  change  radius  from  3.0  miles  to  3.5  miles. 


The  coordinates  for  this  airspace 
action  are  based  on  North  American 
Datum  (NAD)  83.  Class  D  airspace 


designations  for  airspace  in  the  vicinity 
of  airports  with  operating  control  towers 
are  published  in  Paragraph  5000  of  FAA 


Order  7400. 9A  dated  June  17,  1993,  and 
effective  September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
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71.1  (58  PR  36298;  July  6.  1993).  Class 
E  airspace  designations  for  areas  of 
controlled  airspace  designated  as  an 
extension  to  Class  C  airspace  are 
published  in  Paragraph  6003  of  FAA 
Order  7400. 9A;  Class  E  airspace 
designations  for  areas  of  controlled 
airspace  designated  as  an  extension  to 
Class  D  airspace  are  published  in 
Paragraph  6004  of  F.^.A  Order  7400.9A; 
and  Class  E  airspace  designations  for 
controlled  airspace  areas  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400. 9A.  The  Class 
D  and  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  updates 
Class  D  airspace  to  provide  controlled 
airspace  in  the  vicinity  of  airports  with 
an  operating  control  tower,  updates 
Class  E  airspace  to  provide  controlled 
airspace  from  the  surface  in  the  vicinity 
of  airports  having  instrument  approach 
procedures  but  no  operating  control 
tower,  updates  Class  E  airspace  to 
provide  controlled  airspace  upward 
from  700  feet  above  the  surface  as 
extensions  to  Qass  C  and  Gass  D 
airsfwce,  and  updates  Class  E  airspace 
upward  from  700  feet  above  the  surface 
to  provide  controlled  airspace  in  the 
vicinity  of  certain  airports  in  the  New 
England  Region.  These  actions  are 
necessary  to  keep  Class  D  and  Class  E 
airspace  in  the  vicinity  of  certain 
airports  in  the  New  England  region 
operationally  current  in  order  to  provide 
controlled  airspace  for  aircraft  executing 
instrument  departures  from  and 
approaches  to  those  airports. 

The  F,\A  has  determined  that  this 
rf»gulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fn3quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR^1034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wall  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1510; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389-,  49  U.S.C  106(g);  14  CFR 

n.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

SUBPART  D— CLASS  D  AIRSPACE 

Paragraph  5000    General 

***** 

ANECTD  Bridgeport.  CT     [Revised) 

Bridgeport,  Igor  L  Sikorsky  Memorial 
AirpKDrt.  CT 
(let.  41°09'48"N,  long.  73°07'34"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  i  4.5-mile  radius  of  the  Igor  I. 
Sikorsky  .Memorial  Airjjort  from  the  Sikorsky 
Airport  360"  bearing  clockwise  to  the 
Sikorsky  Airport  260*  bearing,  and  within  a 
6  5-mile  radius  from  the  Sikorsky  Airport 
260"  bearing  clockwise  to  the  Sikorsky 
Airport  360°  bearing.  This  Class  D  airspace 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen  (NOT AM).  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

ANE  CT  D  Danbury.  CT    [Revised] 

Danburv  Municipal  Airport,  CT 

(lat.  4'l'*22'17"  N.  long.  83°28'56"  W) 
Carmel  VORTAC 

(lat.  41°22'48"  N.  long.  73°34'53"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  6.S-mile  radius  of  Danbury 
Municipal  Airpxsrt  and  within  1.2  miles  on 
each  side  of  the  Carmel  VORTAC  039"  radial, 
extending  from  the  6.5-mile  radius  to  the 
Carmel  VORTAC.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

ANE  CT  D  Groton.  CT    [Revised] 

Groton-New  London  Airport,  CT 
(lat.  41*19'48"  N.  long.  72"02'42"  W) 

Fishers  Island.  Elizabeth  Field,  S\ 
(lat.  41''15'07"  N,  long.  7r*01'54"  VV) 


Thai  airspac~e  extending  upward  from  the 
surface  to  and  including  2.500  feel  MSL 
within  a  5-mile  radius  of  the  Groton-New 
London  Airport;  excluding  that  airspace 
within  a  1-mile  radius  of  the  Fisher's  Island. 
Elizabeth  Field.  This  Class  D  airspace  is 
effective  during  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOT.\M).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

ANE  CT  D  Hartford,  CT    (Revised) 

H  art  ford -Brainard  Airport.  Hartford.  CT 

(lat.  41=4410"  N,  long  72°390O"  W) 
Rentschler  Auport,  East  Hartford,  CT 
(lat.  41''45'15"  N,  long.  72°3778"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.500  feet  MSL 
within  a  4.5-mile  radius  of  Hartford-Brainard 
Airport,  and  within  a  6.9-mile  radius  of  the 
Rentschler  Airport  from  the  Rentschler 
AirfKsrt  055°  bearing  clockwise  to  the 
Rentschler  Airport  170°  bearing,  and  within 
a  4.9-mile  radius  of  the  Rentschler  Airport 
from  the  Rentschler  Airport  170°  bearing 
clockwise  to  the  Rentschler  Airport  055° 
bearing;  excluding  that  airspace  v^thin  the 
Windsor  Locks,  CT  Class  C  Airspace.  This 
Class  D  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  (NOTAM). 
The  effective  dates  and  ti.mes  will  thereafter 
be  continuously  published  in  the  AirpKDrt/ 
Facility  Directory. 

A.NE  CT  D  New  Haven,  CT     [Revised  1 

New  Haven,  Tweed-New  Haven  Airport,  CT 
(lat.  41°15'49"  N,  long  72°53'12"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5-mile  radius  of  the  Tweed-New 
Haven  Airport.  This  Class  D  airepwce  is 
effective  during  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOT,\M).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ANE  ME  D  Brunswick,  ME    (Revised] 

Brunswick  NAS,  ME 

(lat.  43°53'32"  N,  long.  69°56'19"  W) 
Brunswick  Navy  TACAN 
(lat.  43°54'09"  N,  long.  69°56'43"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.3-mile  radius  of  Brunswick  NAS, 
and  within  1.8  miles  on  each  side  of  the 
Brunswick  Navy  TACAN  166°  radial 
extending  from  the  4.3-mile  radius  to  7  miles 
southeast  of  the  Brunswick  Navy  TACA.N. 
and  within  1.8  miles  on  each  side  of  the 
Branswick  NaiT  TACAN  015°  radial 
extending  from  the  4.3-miie  radius  to  8.6 
miles  northeast  of  the  Brunswick  Navy 
TACAN. 

A N'E  MA  D  Bedford,  MA    [Revised] 

Bedford,  Laurence  G,  Hanscom  Field,  MA 
(lat.  42°28'12"  N.  long.  71°17-20"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  .MSL 
within  a  5  2-mile  radius  of  Laurence  G. 
Hanscom  Field,  excluding  that  airspwce 
w.athin  the  Boston,  MA  Class  B  Airspace. 
This  Class  D  airspace  is  effective  during  the 
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sfiecific  datf;s  and  times  established  in 
advance  by  a  Notice  to  Airmen  (NOT AM). 
The  effective  dates  and  times  will  thereafter 
l)e  continuously  published  in  the  Airport/ 
Facility  Directory. 

ANE  MA  D  Beverly.  MA    IRevised] 

Beverly  Municipal  Airport,  MA 

(lat.  42°35'03"N.  long.  70°55'01"  VV) 
Topsfield  NDB 

(lat.  42'37'10"N.  long.  70''57'25"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.5-mile  radius  of  Beverly 
Municipal  Airport;  excluding  that  airspace 
within  the  Boston.  MA  Class  B  Airspace,  and 
that  airspace  within  the  Lawrence,  MA  Class 
D  Airspace  during  the  specific  dates  and 
times  it  is  effective.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport'Facility  Director\'. 

ANE  MA  Lawrence.  MA    [Revised] 

Lawrence  Municipal  Airport.  MA 
(lat.  42°43'02"  N.  long.  7r07'24"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  5-mile  radius  of  the  Lawrence 
Municipal  Airjwrt.  This  Class  D  airspace  is 
effective  during  the  sfjecific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ANE  MA  D  Norwood.  MA    [Revised] 

Norwood  Memorial  Airport,  MA 
(lat.  42°11'27"  N.  long.  7n0'23"  W) 

That  airspace  extending  upward  fhim  the 
surface  to  and  including  2,600  feet  MSL 
within  a  6-mile  radios  of  the  Norwood 
Memorial  Airport,  excluding  that  airspace  of 
the  Boston.  MA  Qass  B  Airspace.  This  Class 
D  airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen  (NOTAM).  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

ANE  MA  D  Westfield.  MA    [Revised] 

Westfield,  Barnes  Municipal  Airport,  MA 
(lat.  42'>0<}'28'  N,  long  72°42'56"  W) 
That  airspace  extending  from  the  surface  to 
and  including  2.800  feet  MSL  within  a  4.3- 
mile  radius  of  Barnes  Municipal  Airport  from 
the  Barnes  Municipal  Airport  341°  bearing 
clockwise  to  the  Barnes  Municipal  Airport 
288°  bearing,  and  within  7.5  mile  radius  from 
the  Barnes  Municipal  Airport  288°  bearing 
clockwise  to  the  Barnes  Municipal  Airport 
341°  bearing,  and  within  1.6  miles  on  each 
side  of  the  Barnes  Municipal  Airport  009° 
bearing  extending  from  the  4.3-mi!e  radius  to 
4  9  miles  north  of  the  Barnes  Municipal 
Airport,  and  within  2.5  miles  on  each  side  of 
the  Barnes  Municipal  Airp>ort  175°  bearing 
extending  from  the  4.3-mile  radius  to  5.8 
miles  south  of  the  Barnes  Municipal  Airport; 
excluding  that  airspace  within  the 
Springfield/Chicopee,  MA  Class  D  Airspace 
(luring  the  dates  and  times  it  is  effective,  and 


the  airspace  within  the  Windsor  Locks,  CT 
Class  C  Airspace.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  .Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  published  in  the  Airport/ 
Facility  Directory. 

ANE  NH  D  Lebanon,  NH    (Revised) 

Lebanon  Municipal  Airport,  NH 
(lat.  4.3°37'35"N,  long.  72°18'15"W) 

BliRGR  OM 
(lat.  43°43'57"  N,  long.  72°2000" VV) 

Hanover  NDB 
(lat.  43°42'08  •  N,  long.  72°1039"W) 
That  airspace  extending  upward  from  the 

surface  to  and  including  3,100  feet  MSL 

within  a  6.7-mile  radius  of  Lebanon 

Municipal  Airport. 

ANE  NH  D  Nashua.  NH    [Re\iscd] 

Nashua,  Boire  Field.  NH 

(iat.  42°46'54"N.  long.  71°30'53'  W) 
CHERN  NDB 

(lat.  42°49'24"  N.  long.  71°36'08  "  \V) 
Manchester  VORTAC 

(lat.  42°52'06  "  N.  long,  71°22'10"  VV) 
Lawrenf:e  VOR;'DME 

(lat.  42°44'25"  N.  long.  71°05'41"  VV) 
Sports  Center  Airport.  Pcpperell 

(lat.  42°4r45"  N,  long.  71°33'03"  VV) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2.700  feet  MSL 
within  a  6-mile  radius  of  Boire  Field,  and 
that  airspace  extending  upward  from  the 
surface  within  1.1  miles  on  each  side  of  the 
Manchester  VORTAC  231°  radial  extending 
from  the  6-mile  radius  to  1.3  miles  southwest 
of  the  Manchester  VORTAC.  and  within  3.7 
miles  on  each  side  of  the  Lawrence  VOR/ 
DME  277°  radial  extending  from  the  6-mile 
radius  to  6.9  miles  east  of  Boire  Field; 
excluding  that  airspace  within  a  2-mile 
radius  of  Sf>orts  Center  Airport.  Pepperell. 
and  that  airspace  within  the  Manchester,  NH 
Class  C  Airspace,  and  that  airspace  within 
the  Manchester,  NH  Class  E  Airspace.  This 
Class  D  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  (NOTAM). 
The  effective  dates  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory. 

ANE  NH  D  Portsmouth.  NH    [Revised] 

Portsmouth.  Pease  International  Tradeport. 
NH 
(lat.  43°04-40"  N.  long.  70°49'24"  W) 
Eliot,  Littlebrook  Air  Park.  ME 
(lat.  43°08'35"  N.  long.  70°46'20"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.5-mile  radius  of  the  Pease 
International  Tradeport,  excluding  that 
airspace  within  a  1.5-m.ile  radius  of  the 
Littlebrook  Air  Park. 

ANT  RJ  D  North  Kingstown.  RJ    [Revised] 

North  Kingstown.  Quonse  State  Airport.  RI 
(lat.  41°35'48"  N.  long.  71°24'43"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5.3-mile  radius  of  Quonset  State 
Airport;  excluding  that  airspace  within  the 
Providence.  RI  Class  C  Airspace.  This  Class 
D  airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 


Notice  to  Airmen  (NOTAM).  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

ANE  ME  D  Augusta,  ME    IRevised) 

Augusta  State  Airjwrt.  ME 

(lat.  44°1914"  N.  long.  69°4750'  VV) 
Dunns  LOM 

(lat.  44°24'39'  N.  long  69'51'39"  VV) 
Augusta  VORTAC 

(lat.  44°19'12"  N.  long  69°4748"  VV) 

That  airspace  extending  upward  from  the 
surface  within  a  4.1-mile  radius  of  Augusta 
State  Airport,  and  within  3.5  miles  on  each 
side  of  the  Augusta  State  Airport  333° 
bearing  extending  from  the  4.1-mile  radius  to 
10  miles  northwest  of  the  Dunns  LOM,  and 
within  2.5  miles  on  each  side  of  the  Augusta 
State  Airport  156°  bearing  extending  from  the 
4.1-mile  radius  to  7  miles  southeast  of  the 
Augusta  VORTAC. 

ANE  ME  D  Houlton,  ME    [Revised] 

Houlton  International  Airport,  ME 
(lat.  46°07'25"  N.  long.  67°47'32"  VV) 
That  airspace  extending  upward  from  the 

surface  within  a  6.5-milD  radius  of  Houlton 

International  Airpwrt  excluding  the  airspace 

outside  of  the  United  States. 

***** 

ANE  ME  D  Presque  Isle.  ME    IRevised] 

Northern  Maine  Regional  Airport  at  Presque 
Isle,  ME 

(lat.  46°41'20"  N.  long.  68°02'41"  W) 
EXCAL  LOM 

(lat.  46°36'37'  N.  long.  68°01  08"  VV) 
Rogers  Airport 

(lat.  46°37'30"  N.  long.  67°56  lO"  VV) 

That  airspace  extending  upward  from  the 
surface  within  a  6.8-mile  radius  of  Northern 
Maine  Regional  Airport  at  Presque  Isie,  and 
within  2.5  miles  on  each  side  of  the  Northern 
Maine  Regional  Airport  at  I*resque  Isle  165° 
bearing  extending  from  the  6  8-mile  radius  to 
8.2  miles  southeast  of  the  EXCAL  LOM; 
excluding  that  airspace  within  a  1-mile 
radius  of  the  Rogers  Airp>ort.  This  Class  D 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  hy  a  Notice 
to  Airmen  (NOTAM).  The  effective  date  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Director}'. 
***** 

SUBPART  E— CLASS  E  AIRSPACE 

ft  «  *  *  • 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport. 

*         •         «         *         » 

A.NE  NH  E2  Concord.  NH    [Revised] 

Concord  Municipal  Airport.  NH 

(lat.  43°12'12"  N,  long.  71°30'07'  VV) 
Concord  VORTAC 

(lat  43°13  ll'N.long  71°34'32"W) 
That  airspace  extending  upward  from  the 
surface  within  a  7.7-mile  radius  of  Concord 
Municipal  Airport,  and  within  2.4  miles  on 
each  side  of  the  Concord  VORTAC  300° 
radial  extending  from  the  7.7-mile  radius  to 
7  miles  northwest  of  the  Concord  VORTAC. 
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ANE  VT  E2  Monfpelier,  VT    |Revised| 

BarreMontpelier.  Edward  F.  Knapp  State 
Airport.  VT 

(!at  44°1212'  N.  long.  72°33'44"  VV) 
Mount  Mansfield.  VT  NDB 

(lat.  44''23'12"  N,  long.  72°4r37"  VV) 

That  airspace  extending  upward  from  the 
surface  within  a  4.1-mile  radius  of  Edward  F 
Knapp  State  Airport,  and  within  2  8  miles  on 
each  side  of  the  Edward  F.  ICnapp  State 
Airport  159°  bearing  extending  from  the  4.1- 
mile  radius  to  13.7  miles  southeast  of  the 
airport,  and  within  1.8-miles  on  each  side  of 
the  Edward  F.  Kjiapp  State  Airport  212° 
bearing  extending  from  the  4  1-mile  radius  to 
7.0  miles  southwest  of  the  Edward  F.  ICnapp 
State  .\irport.  and  within  1  mile  on  each  side 
of  Mount  Mansfield  NDB  152°  bearing 
extending  from  the  4  1-mile  radius  to  6.6 
miles  southeast  of  the  Mount  Mansfield  NDB. 
***** 

Paragraph  6003    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  C 
surface  area. 


ANE  CT  E3  Windsor  Locks,  CT    (Revised) 

Windsor  Locks,  Bradley  International.  CT 

(lat.  41'=56'20"  N.  long.  72°40'59"VV) 
Bradlev  VORTAC 
(lat  41°56'27"  N.  long.  72°4ri9"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.200  feet  MSL 
within  2.2  miles  on  each  side  of  the  Bradley 
VORT.-VC  314°  radial  extending  from  a  5-mile 
radius  of  Bradley  International  Airport  to  6.4 
miles  northwest  of  the  Bradley  VORTAC,  and 
within  2.2  miles  on  each  side  of  the  Bradley 
VORTAC  218°  radial  extending  from  the  5- 
mile  radius  to  5.0  miles  southwest  of  the 
Bradley  VORTAC. 

ANE  ME  E3  Bangor,  ME    IRevised] 

Bangor  International  Airport.  ME 

(lat.  44°48'27"  N,  long.  68°49'41"  VV)  . 
Bangor  VORTAC 
(lat.  44='50'30"  N.  long.  68°52'26"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.200  feet  MSL 
within  15  miles  on  each  side  of  the  Bangor 
VORT.^C  135°  radial  extending  from  a  5-mile 
radius  of  Bangor  International  Airport  to  9.4 
miles  southeast  of  the  Bangor  VORTAC,  and 
within  3  1  miles  on  each  side  of  the  Bangor 
VORTAC  318°  radial  extending  from  the  5- 
mile  radius  to  7.2  miles  northwest  of  the 
Bangor  VORTAC. 

ANE  NH  E3  Manchester,  NH     (Revised] 

.Manchester  Airport,  NH 

(lat.  42°56  00"  N,  long.  71°26'16"  VV) 
Manchester  VORTAC 
(lat.  42°52'07"  N,  long.  71°22'10"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.300  feet  .MSL 
withm  11  miles  on  each  side  of  the 
.Manchester  VORTAC  325°  radial  extending 
from  a  5-mile  radius  of  the  Manchester 
Airport  to  5  6  miles  northwest  of  the 
Manchester  Airport.  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTA.M)  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ANE  RI  E3  Providence,  Rl    (Revised) 

Providence,  Theodore  Francis  Green  State 
Airport,  RI 
(lat.  41°43'30"  N.  long.  71°25'40"  W) 
Providence  VORTAC 
(lat.  41°43'28"  N,  long.  71°25'47"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  3.3  miles  on  each  side  of  the 
Providence  VORTAC  132°  radial  extending 
from  a  5-mile  radius  of  Providence,  Theodore 
Francis  Green  State  Airport,  to  8.4  miles 
southeast  of  the  Providence  VORTAC,  and 
within  3.8  miles  on  each  side  of  the 
Theodore  Francis  Green  State  Airport  211° 
bearing  extending  from  the  5-mile  radius  to 
15  miles  southwest  of  the  Theodore  Francis 
Green  State  Airport. 

ant:  VT  E3  Burlington,  VT    (Revised) 

Burlington  International  Airf)ort,  VT 

(lat.  44°28'17"  N,  long.  73°09'10"  VV) 
Burlington  VORTAC 
(lat.  44°23'50"  N.  long.  73°10'57"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  Including  4.400  feet  MSL 
within  2.4  miles  on  each  side  of  the 
Burlington  VORTAC  201°  radial  extending 
from  a  5-mile  radius  of  the  Burlington 
International  Airport  to  7  miles  southwest  of 
the  Burlington  VORTAC,  and  that  airspace 
extending  upward  from  the  surface  within 
1.8  miles  on  each  side  of  the  Burlington 
International  Airport  302°  bearing  extending 
from  the  5-mile  radius  to  5.4  miles  northwest 
of  the  Burlington  International  Airport. 
***** 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


ANE  MA  E4  Beverly,  M.'V    (Revised) 

Beverly  Municipal  Airport,  MA 

(lat.  42°35'03  "  N,  long.  70''5501"  W) 
Topsfield  NDB 

(lat.  42°37'10"  N,  long.  70°57'25' W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  3.2  miles  on  each  side  of  the 
Topsfield  NDB  317°  bearing,  extending  from 
a  4  5-mile  radius  of  Beverly  Municipal 
Airport  to  7  miles  northwest  of  the  Topsfield 
NDB;  excluding  that  airspace  within  the 
Boston,  MA  Class  B  Airspace,  and  that 
airspace  within  the  Lawrence,  MA  Class  D 
Airspace  during  the  specific  dates  and  times 
it  is  effective.  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(.NOT AM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
***** 

ANE  NH  E4  Lebanon,  NH    (Revised) 

Lebanon  Municipal  Airport,  NH 
(lat  43°37'35"  N,  long.  72°18'15"  W) 

BllRGR  OM 
(lat.  43°43'57"N,  long.  72°20'00"W) 

Hanover  NDB 

(lat  43°42'0a"  N,  long  72°10'39"  VV) 
That  airspace  extending  upward  from  the 

surface  to  and  including  3,100  feet  MSL 

within  3  3  miles  on  each  side  of  the  BURGR 


OM  352°  bearing  extending  from  a  6  7-mile 
radius  of  Lebanon  Municipal  Airport  to  8 
miles  north  of  the  BURGR  OM,  and  wthin 
2.4  miles  on  each  side  of  the  Hanover  NDB 
051°  bearing  extending  from  the  6.7-mile 
radius  to  7  miles  northeast  of  Hanover  NDB. 

ANE  NH  E4  Nashua,  NH     [Revised] 

Nashua,  Boire  Field,  NH 

(lat.  42°46'54"  N,  long.  71°30'53"  VV) 
CHERN  NDB 

(lat.  42°49'24"  N,  long.  71°36'08"  VV) 
Manchester  VORTAC 

(lat.  42°52'06"  N,  long.  71°22'10"  W) 
Lawrence  VOR'DME 

(lat.  42°44'25"  N,  long.  71°05'41"  VV) 
Sports  Center  Airport,  Pepperell 

(lat.  42''4r45-N,  long.  71°33'03"VV) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2.700  feet  MSL 
within  2.6  .Tiiies  on  each  side  of  the  CHERN 
NDB  303°  bearing  extending  from  a  6-mile 
radius  of  Boire  Field  to  7  miles  northwest  of 
the  CH£R,N  .NDB:  excluding  that  airspace 
within  a  2-miie  radius  of  Spwrts  Center 
Airport,  Pepperell,  and  that  airspace  within 
the  Manchester,  NTi  Class  C  Airspace,  and 
that  airspace  within  the  Manchester,  NH 
Class  D  Airspace  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  .-Mrmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  coninuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6005    Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANE  CT  E5  Bridgeport,  CT    (Revised) 

Bridgeport,  Igor  I.  Sikorsky  Memorial 
Airport,  CT 

(lat.  41'09'48"  N,  long.  73°07'34"  VV) 
Stratford,  Sikorsky  Heliport.  CT 

(lat.  41°]4'57"  N.  long.  73°05'48"  VV) 
Bridgeport  VOR 

(lat.  41°09'39"  N,  long.  73°07'28"  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  the  Igor  I  Sikorsky  Memorial  Airport  from 
the  Sikorsky  Airport  245°  bearing  clockwise 
to  the  Sikorsky  Airport  070°  bearing,  and 
within  a  6  5-mile  radius  from  the  Sikorsky 
Airport  070°  bearing  clockwise  to  the 
Sikorsky  Airport  245°  bearing,  and  within  4 
miles  on  e.3ch  side  of  the  Bridgeport  VOR 
041°  radial  extending  from  the  10-mile  radius 
to  14.8  miles  northeast  of  Bridgeport  VOR, 
and  within  a  8  5-mile  radius  of  the  Sikorsky 
Heliport:  excluding  that  airspace  within  the 
Bridgeport,  CT,  Stratford,  CT,  and  .New 
Haven,  CT,  Class  D  Airspace  during  the 
specific  dates  and  times  they  are  effective. 

ANE  CT  E5  Chester,  CT    (Revised) 

Chester  Airport,  CT 

(lat.  41°23'02'  N,  long.  72°30'21"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.3-mile 
radius  of  Chester  Airport,  and  within  4  miles 
west  and  5.4  miles  of  the  Chester  Airport 
339°  bearing  extending  from  the  9.3-mile 
radius  to  17.3  miles  northwest  of  Chester 
Airport:  pxcluding  that  airspace  within  the 
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Hartford.  CT  Class  D  Airspace  during  the 
specific  dates  and  times  it  is  effective. 

*  •  •  *  • 

A.NE  CT  E5  Danbury.  CT    [Revised] 

Danbur>-  Municipml  Airport,  CT 

(lat.  41°22'17"  N.  long.  73°28'56"  VV) 
Carroel  VORTAC 

(lat.  4ra6'48"  N,  long.  73°34'53"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  1 1.5-mile 
radius  of  Danbur>'  Municipal  Airport  from 
the  Danbury  Airport  320°  bearing  clockwise 
to  the  Danbury  Airport  010°  bearing,  and 
within  a  10-mile  radius  from  the  Danbury 
Airport  010"  bearing  clockwise  to  the 
Danbury  Airport  320°  bearing,  and  within  3 
miles  on  each  side  of  the  Carmel  VORTAC 
218°  radial  extending  from  the  10-mile  radius 
to  10  miles  southwest  of  the  Carmel 
VORTAC.  and  within  4  miles  north  and  5.5 
miles  south  of  the  Danbury  Airport  255° 
bearing  extending  from  the  10-mile  radius  to 
16  miles  west  of  the  Danbury  Airport; 
excluding  that  airspace  within  the  White 
Plains,  NY,  Class  D  Airspace,  and  that 
airspace  within  the  White  Plains,  NY.  and 
Poughkeepsie,  NY,  Class  E  Airspace,  and  that 
airspace  within  the  Danbury.  CT  Class  D 
Airspace  during  the  spiecific  dates  and  times 
it  is  effective. 

ANE  CT  E5  Danielson.  CT    IRevisedj 

Danielson  Airport,  CT 

(lat  41°49'11"  N.  long.  71°54'03"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  8.1-mile 

radius  of  Danielson  .Mrport. 

AN'E  CT  E5  Groton.  CT    |Revised| 

Groton-New  London  Airport,  CT 
(lat.  41°19'48"N.  long  72°02'42"  W) 

Groton  VOR 

(lat.  4ri9'49"N.  long.  72°03'07"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Groton-New  London  Airport,  and 
within  13  miles  on  each  side  of  the  Groton 
VOR  048°  radial  extending  from  the  7.5-mile 
radius  to  15.6  miles  northeast  of  the  Groton 
VOR.  excluding  that  airspace  within  the 
Groton.  CT  Class  D  Airspace  during  the 
specific  dates  and  times  it  is  effective,  and 
that  airspace  within  the  Westerly.  Rl  Class  E 
Airspace. 

A.ME  CT  E5  Hartford.  CT    jRevised) 

Hartford-Brainard  Airport,  CT 
(lat.  41°44'10'-  N,  long.  72°39'00"  W) 

East  Hartford,  Rentschler  Airport,  CT 
(lat.  41°4515'  N.  long.  72°37'28"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  11.5-mile 
.'adius  of  Hartford-Brainard  Airport,  and 
within  an  11. 9-mile  radius  of  the  Rentschler 
.Airport:  excluding  that  airspace  within  the 
Windsor  Locks.  CT  Class  C  Airspace,  and 
that  airspace  within  the  Windsor  Locks,  CT, 
and  Chester,  CT,  Class  E  .Airspace,  and  that 
airspace  within  the  Hartford,  CT  Class  D 
Airspace  during  the  specific  dates  and  times 
It  is  effective. 

A.\'E  CT  E5  Madison.  CT    [Revised] 

Madison.  Griswold  Airport.  CT 
(lat.  4ri6'16'  N.  long  72°32'59"  W) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8  7-mile 
radius  of  Griswold  Airport  from  the  Griswold 
Airport  260°  bearing  clockwise  to  the 
Griswold  Airport  090°  bearing,  and  within  a 
6.2-mile  radius  from  the  Griswold  .Airport 
090°  bearing  clockwise  to  the  260°  bearing; 
excluding  that  aii-space  within  the  Chester, 
CT  Class  E  Airspace. 

ANE  CT  E5  Meriden,  CT    [Revised] 

Meriden  Markham  Municipal  Airport,  CT 

(lat.  41°30'31'  N.  long.  72°49'46"  W) 
Madison  VOR'DME 
(lat.  41°16'50"  N.  long.  72°41'32"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.8-mile 
radius  of  Meriden  Markham  Municipal 
Airfwrt,  and  within  4  miles  on  each  side  of 
the  Madison  VOR/DME  332°  radial  extending 
from  the  10.8-mile  radius  to  0.6  mile 
northyvtest  of  the  Madison  VOR/DME: 
exoluding  that  airspace  within  the  New 
Haven.  CT  Class  D  Airspace  during  the 
s^cific  dates  and  times  it  is  effective,  and 
that  airspace  within  the  Bridgeport,  CT, 
Madison,  CT,  Chester,  CT,  and  Hartford.  CT, 
Class  E  Airspace. 

ANE  CT  E5  New  Haven.  CT    [Revised] 

New  Haven.  Tweed-New  Haven  Airport.  CT 
(lat.  41''15'49"  N,  long.  72°53'12"  VV5 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9-mile  radius 
of  Tweed-New  Haven  Airport;  excluding  that 
airspace  within  the  Bridgeport,  CT,  Meriden, 
CT.  Chester,  CT.  and  Madison,  CT,  Class  E 
Airspace,  and  that  airspace  within  the  New 
Haven.  CT,  Bridgeport,  CT.  Sikorsky,  CT. 
Class  D  Airspace  during  the  specific  dates 
and  times  they  are  effective. 

ANE  CTE5  Oxford.  CT    [Revised] 

Waterbury -Oxford  Airport.  CT 
(lat.  41°28'46  •  N.  long  73°08'07"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8-mile  radius 
of  Waterbury -Oxford  Airport,  and  within  5 
miles  on  each  side  of  the  Waterbury-Oxford 
Airport  351°  bearing  extending  from  the  8- 
mile  radius  to  19  miles  north  of  the 
Waterbury-Oxford  Airfxirt:  excluding  that 
airspace  within  the  Meriden.  CT,  New 
Haven,  CT,  and  Bridgeport,  CT,  Class  E 
Airspace. 

ANE  CT  E5  VVillimantic.  CT    [Revised] 

Willimantic,  Windham.  Airport,  CT 

(lat.  42°44'3«'  N.  long.  72°10'49"  W) 
Norwich  VORT.AC 
(lat.  41°33'23  ■  N.  long  71°59'58"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.5-mile 
radius  of  Windham  Airport,  and  within  3.7 
miles  on  each  side  of  the  Norwich  VORTAC 
323°  radial  extending  from  the  10.5-mile 
radius  to  12.9  miles  southeast  of  the 
Windham  Airport,  and  within  3.9  miles 
south  and  5.2  miles  north  of  the  Windham 
Airport  074°  bearing  extending  from  the  10.5- 
mile  radius  to  15.7  miles  east  of  Windham 
Airport:  excluding  that  airspace  v.ithin  the 
Danielson,  CT.  and  Hartford,  CT.  Class  E 
Airspace 

ANE  CTE5  Windsor  Locks.  CT    [Revised] 
Windsor  Locks.  Bradley  International  Airport 


(lat.  4r5620  ■  N.  long.  72°40'59'  W) 
Bradley  VORTAC 
(lat.  "41°56'27"  N,  long.  72°41'19"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.9  mile 
radius  of  Bradley  International  Airport,  and 
within  3.1  miles  on  each  side  of  the  Bradley 
Airport  044°  bearing  extending  from  the  10.9- 
mile  radius  to  11.7  miles  northeast  of  the 
Bradley  Airport;  excluding  that  airspace 
within  the  Hartford,  CT.  Westfield.  MA.  and 
Springfield/Chicopee,  MA.  Class  D  Airspace, 
during  the  specific  dates  and  times  they  are 
effective,  and  that  airspace  within  the 
Windsor  Locks,  CT  Class  C  Airspace 

ANE  MA  E5  Boston,  MA    [Revised] 

Boston.  General  Edward  Lawrence  Logan 
International  AirpKJrt 
(lat.  42°21'51"  N,  long  71°00'18"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  that  area 
bounded  by  a  line  beginning  at  lat.  42°30'00" 
N,  long.  70°47'58"  W  and  running  to  lat. 
42°43  00"  N.  long.  70°39'28"  W.  then  to  lat. 
42°55'00"  N.  long.  70°57'58'  W,  then  to  lat 
42°5600"  N,  long.  71°15'28"  W.  then  to  lat. 
42°42'00"  N.  long.  71°17'58"  W.  then  to  lat. 
42°32'00 "  N.  long.  71°40'58"  W.  then  to  lat. 
42°21'00"  N,  long.  71°4r58'  W.  then  to  lat. 
42°20'00"  N.  long.  71°24'28'  W.  then  to  lat. 
42°0500 "  N.  long  71°22'30"  W.  then  to  lat. 
42°O4'O0"  N.  long.  71°11'58"  W.  then  to  lat. 
41°5600"  N,  long.  71°06'58'  W,  then  to  lat. 
41°59'00"  N,  long  70°56'28"  W,  then  to  lat. 
42°12'00"  N.  long.  70°36'28"  W,  then  to  the 
point  of  beginning,  excluding  that  airspace 
within  the  Boston.  hAA  Class  B  Airspace,  and 
that  airspace  within  the  South  Weymouth, 
MA,  Norwood,  MA,  Bedford,  MA,  Beverly. 
MA,  Lawrence,  MA,  Class  D  Airspace,  during 
the  specific  dates  and  times  they  are 
effective. 

ANE  MA  E5  Fall  River,  MA    [Revised] 

Fall  River  Municipal.  MA 

(lat.  41°45'18'  N,  long.  71°0636"  W) 
Fall  River  NDB  (FLR) 

(lat.  41°45'20"  N,  long.  71°06  44"  W) 
That  airspace  extending  upward  from  700 
feet  above  tJie  surface  within  a  7  4-mile 
radius  of  Fall  River  Municipal  Airport: 
excluding  that  airspace  within  the  New 
Bedford,  MA  Class  D  Airspace  during  the 
dates  and  times  it  is  effective,  and  that 
airspace  within  the  New  Bedford,  MA, 
Providence,  RI,  and  North  Kingstown,  RI, 
Class  E  Airspace 

ANE  MA  E5  Falmouth,  MA    [Revised] 

Falmouth,  Otis  ANGB,  MA 

(lat.  41°39'30"N,  long  70'3117"W) 
Barnstable  Municipal  .Airporl-Boardman/ 
Rolando  Field 

(lat.  4r40'09"  N.  long.  70''16'49 "  W) 
Chatham  Municipal  Airport 

(lat.  41°41'18"  N.  long.  09''59'22"  W) 
Martha's  Vineyard  Municipal  Airport 

(lat.  41°23'35"  N,  long.  70°36'52'  Wl 
Martha's  Vineyard  VOR/DME 

(lat.  41°23'46"  N.  long.  70°36  46"  W) 
BOGEY  LOM 

(lat.  41°42'58"N.  long  70'1211'WJ 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12  2-mile 
radius  of  Otis  ANGB.  and  within  a  6  7-mile 
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radius  of  Barnstable  Municipal  Airport,  and 
within  3  miles  on  each  side  of  the  BOGEY 
LOM  050°  bearing  extending  from  the  6.7- 
mile  radius  to  10  miles  northeast  of  the 
BCX^EY  LOM.  and  within  a  6.3-mile  radius 
of  the  Chatham  Municipal  Airport,  and 
within  a  6  5-miie  radius  of  Marthas  Vineyard 
Municipal  Airport,  and  within  5  1  miles  on 
each  side  of  the  052°  radial  of  the  Marthas 
Vineyard  VOR/DME  extending  from  the  6.5- 
mile  radius  to  14  miles  northeast  of  Martha's 
Vineyard  VOR/DME;  excluding  that  airspace 
within  the  Hyannis,  MA.  and  Martha's 
Vineyard,  MA,  Class  D  Airspace  during  the 
specific  dates  and  times  they  are  effective, 
and  that  airspace  within  the  Falmouth,  MA 
Class  D  Airspace. 

A.N'E  MA  E5  Fitchburg.  M.\     [Removed] 
ANE  MA  E5  Fort  Devens.  MA    [Revised] 

Fort  Devens,  .Moore  A^^F,  MA 
(lat.  42°34  12"  N,  long.  7r36  lO'  W) 

Dickinson  NDB 
(lat.  42°38'46"  N,  long.  71°43'37'  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.6-mile 
radius  of  Fort  Devens,  Moore  AAF,  and 
within  3  miles  on  each  side  of  310°  bearing 
from  the  Dickinson  NDB  extending  from  the 
7.6-mile  radius  to  10  miles  north\vesf  of  the 
Dickinson  NDB;  excluding  that  airspace 
within  the  Keene,  NH,  Nashua.  NH. 
Manchester,  NH.  and  Boston,  MA.  Class  E 
Airspace. 

A.NE  MA  E5  Great  Barrington.  MA 
[Revised] 

Great  Barrington  Airport.  M^^ 

(lat.  42°ir03"  N,  long.  73°2411'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.8-mile 
radius  of  Great  Barrington  Airport,  excluding 
that  airspace  within  the  Hudson.  NY  Class  E 
.Airspace. 

AN'E  MA  E5  Hopedale.  MA    [Revised] 

Hopedaie  Industrial  Park  Airport,  MA 
(lat.  42°06'23"  N,  long.  71°30'36  "  W) 
Putnam  VOR/DME 
[lat.  4r57'20"  N,  long.  71°50'39"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7  3-mile 
radius  of  Hopedale  Industrial  Park  Airport, 
and  within  4  miles  on  each  side  of  the 
Putnam  VOR^'DME  059°  radial  extending 
from  the  7.3-mile  radius  to  the  Putnam  VOR/ 
DME;  excluding  that  airspace  within  the 
Boston  M.A,  Danielson.  CT,  Pawtucket,  Rl, 
Providence,  Rl,  and  North  Kingstown,  Rl. 
Class  E  Airspace. 

.ANE  MA  E5  Mansfield,  MA     [Revisedl 

.Mansfield  Municipal  Airport,  MA 
(lat  42=00  00  •  N.  long.  71°11'48' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.3-mile 
radius  of  Mansfield  Municipal  .\irport; 
excluding  that  airspace  within  Norwood,  MA 
Class  D  Airspace  during  the  specific  dates 
and  times  it  is  effective,  and  that  airspace 
within  the  Boston.  MA.  Hopedale,  MA,  Fall 
River,  .MA,  North  Kingstown,  Rl,  Providence, 
Rl,  and  Pawtucket,  Rl,  Class  E  Airspace. 

ANE  MA  E5  Marshfield,  MA     [Revised] 
Marshfield  Airport,  MA 


(lat.  42°05'53"  N,  long.  70°40'20"  VV) 
That  airspace  extending  upward  from  700 
feet  above  liie  surface  within  a  6.4  ir.ile 
radius  of  Marshfield  Airport,  excluding  that 
airspace  within  the  Boston,  MA  Class  E 
Airspace. 
***** 

ANE  MA  E5  Northampton.  MA    IRevised) 

Northampton  Airport,  MA 
(lat.  42°19'41"  N.  long.  72°36'41"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  13.3-mile 
radius  of  Northampton  Airport;  excluding 
that  airspace  within  the  Springfield/ 
Chicopee,  MA,  and  VVestfield,  MA,  Class  D 
Airspace  during  the  specific  dates  and  times 
they  are  effective,  and  that  airspace  within 
the  Springfield/Chicopee,  MA,  Keene,  NH, 
and  Windsor  Locks,  CT,  Class  E  Airspace. 

ANE  MA  E5  Palmer,  MA    [Revised] 

Palmer.  Metropolitan  Airport,  MA 

(lat.  42°13'24  '  N,  long.  72°18'41'  W) 
Palmer  NDB 
(lat.  42°13'26"  N,  long.  72°18'45'  VV) 
That  airspace  extending  upward  from  700 
feet  above  lihe  surface  within  a  6.3-mile 
radius  of  Metropolitan  Airport,  and  within 
3.9  miles  on  each  side  of  the  Palmer  NDB 
201°  bearing  extending  from  the  6.3-mile 
radius  to  13.3  miles  southwest  of  the  Palmer 
NDB;  excluding  that  airspace  within  the 
Springfield/Chicopee,  MA  Class  D  Airspace 
during  the  specific  dates  and  times  it  is 
effective,  and  that  airspace  within  the 
Springfield/Chicopee.  MA,  Northampton, 
MA,  and  Windsor  Locks,  CT,  Class  E 
Airspace. 

ANE  MA  E5  Pittsfield,  MA     [Revised] 

Pittsfield  Municipal  Airport.  MA 
(lat.  42°25'36"N.  long.  73°17'34"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4-mile  radius 
of  Pittsfield  Municipal  Airport,  and  within  4 
miles  on  each  side  of  the  Pittsfield  Municipal 
Airport  065°  bearing  extending  from  the  4- 
mile  radius  to  16.2  miles  northeast  of  the 
Pittsfield  Municipal  Airport;  excluding  that 
airspace  within  the  Great  Barrington,  MA 
Class  E  Airspace. 
***** 

ANE  MA  E5  Provincetown,  MA    [Revised] 

Provincetowm  Municipal  Airport,  MA 
(lat.  42°04'19"N,  long.  70°13'17 'VV) 
Provincetown  NDB 

(lat.  42°04'08"  N,  long.  70°1 325  '  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-miie 
radius  of  Provincetown  Municipal  Airport, 
and  within  8  miles  north  and  4  miles  south 
of  the  Provincetown  NDB  051°  bearing 
extending  &x)ra  the  Provincetown  NDB  to  16 
miles  northeast  of  the  Provincetown  NDB, 
and  within  8  miles  north  and  4  miles  south 
of  the  Provincetown  NDq,257°  bearing 
extending  from  the  Provincetown  NDB  to  16 
miles  southwest  of  the  Provincetown  NDB; 
excluding  that  airspace  within  the 
Marshfield,  MA,  and  Boston.  MA,  Class  E 
Airspace. 

ANE  MA  E5  Southbridge,  .MA    [Revised] 
Southbridge  Municipal  Airport,  MA 


(lat.  42°06'03  "  N.  long.  72°02'18-  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.8-mile 
radius  of  Southbridge  Municipal  Airport, 
excluding  that  airspace  within  the  Worcester, 
M^\  Class  E  Airspace. 

ANE  MA  E5  Springfield/Chicopee,  M^\ 
[Revisedl 

Springfield/Chicopee,  Westover  AFB,  MA 
(lat.42°ll'52"N,  long.  72°31'48' VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-miie 
radius  of  Westover  .AFB;  excluding  that 
airspace  within  the  VVestfield,  MA  Class  E 
Airspace,  and  that  airspace  within  the 
Springfield/Chicopee.  MA,  and  VVestfield, 
MA,  Class  D  Airspace  during  the  specific 
dates  and  times  they  are  effective. 

ANE  MA  E5  Taunton,  MA    [Revised] 

Taunton  Municipal  Airport,  MA 
(lat.  41°52'28"  N,  long.  71°01'01"  VV) 

Taunton  NDB 

(lat.  41°52'35"N.  long.  71°0101'VV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.3-mile 

radius  of  Taunton  Municipal  Airport; 

excluding  that  airspace  within  the  Boston. 

MA.  Fall  River,  MA.  New  Bedford,  MA.  and 

Mansfield,  .MA,  Class  E  Airspace. 

ANE  \iA  E5  VVestfield,  MA     [Revised] 

VVestfield.  Barnes  Municipal  Airport,  MA 
(lat.  42°09'28"  N,  long.  72°42'56"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.8-mile 
radius  of  Barnes  Municipal  Airport; 
excluding  that  airspace  within  the  Windsor 
Locks,  CT  Class  C  Airspace,  and  that  airspace 
within  the  Northampton,  MA,  Palmer,  MA, 
and  Windsor  Locks,  CT,  Class  E  Airspace, 
and  that  airspace  within  the  Springfield,  MA, 
and  Westfield,  MA.  Class  D  Airspace  during 
the  specific  dates  and  times  they  are 
effective. 


ANE  ME  E5  Auburn.  ME     [Revised! 

Auburn/Lewiston  Municipal  Airport,  ME 

(lat  44°02-54"  N,  long.  70°17'00"  VV) 
Lewis  LOM 
(lat.  43°57'50"  N,  long.  70°20'08"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7  5-mile 
radius  of  Aubum/Lewiston  Municipal 
Airport,  and  within  3  9  miles  on  each  side  of 
the  LEWIE  LO.M  203°  bearing  extending  from 
the  7.5-mile  radius  to  8.2  miles  southwest  of 
the  LEWIE  LOM. 

***** 

ANE  ME  E5  Bangor.  ME    [Revised] 

Bangor  International  Airport,  ME 

(lat.  44°48'27"  N.  long.  68°49'41"  VV) 
Bangor  VORTAC 
(lat.  44°50'3O"  N.  long  68°52'26'  VV) 
That  ain;pace  extending  upward  from  "00 
feet  above  the  surface  within  a  10-mile  radius 
of  Bangor  International  Airport,  and  that 
airspace  within  6.5  miles  south  and  4  miles 
north  of  the  Bangor  International  .Airport 
136°  bearing  extending  from  the  10-mile 
radius  to  16  7  miles  southeast  of  the  Bangor 
International  Airport,  and  that  airspace 
within  3.7  miles  on  each  side  of  the  Bangor 
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VORTAC  318°  radial  extending  from  the  10- 
mile  radius  to  8.8  miles  northwest  of  the 
Bangor  VORTAC,  excluding  that  airspace 
within  the  Bangor.  ME  Class  D  Airspace. 

•  •         •         •         * 

ANE  ME  E5  Belfast,  ME    [Revised) 

Belfast  Municipal  Airport,  ME 
(lat  44°24-35"  N.  long.  69°00'44"  W) 

Belfast  NDB 

(lat  44=24  40"  N,  long.  69''00'39"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Belfast  Municipal  Airport  from  the 
Belfast  Airport  050°  bearing  clockwise  to  the 
Belfast  Airport  180°  bearing,  and  that 
airspace  within  9.4-mile  radius  from  the 
Belfast  Airpxjrt  180°  bearing  clockwise  to  the 
Belfast  Airport  050°  bearing,  and  that 
airspace  within  3  miles  on  each  side  of  the 
Belfast  NDB  306°  bearing  extending  from  the 
9  4-raile  radius  to  15.4  miles  northwest  of  the 
Belfast  NDB. 

ANE  ME  E5  Biddeford.  ME    IRevisedl 

Biddeford  Municipal  Airport,  ME 
(lat.  43°27'5r  N.  long.  70°28'21"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.8-mile 
radius  of  Biddeford  Municipal  Airport, 
excluding  that  airspace  within  the 
Ker.nebunkpKirt.  ME  Class  E  Airspace. 

ANE  ME  E5  Brunswick,  Nffi     (Revised) 

Brunswick  NAS.  ME 

(lat.  43°53'32"N.  long.  69°56'19' W) 
Brunswick  Navy  TACAN 

(lat.  43°54  09''  N,  long.  69°56'43"  W) 
Wiscassef  Airport,  ME 

(lat.  43°57'40"  N,  long.  69°42'48"  VV) 
VViscasset  NDB 

(lat.  43°58'57"  N.  long.  69°38'25"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.8-mile 
radius  of  Brunswick  NAS,  and  within  1.8 
miles  on  each  side  of  the  Brunswick  Na\7 
TACAN  166°  radial  extending  from  the  7.8- 
mile  radius  to  10.4  miles  south  of  the 
Brunswick  Nav7  TAC\N.  and  within  a  8.4- 
mile  radius  of  VViscasset  Airport,  and  within 
4  miles  south  and  6  miles  north  of  the  Na\7 
Brunswick  TACAN  070°  radial  extending 
from  the  8.4-mile  radius  to  25.5  miles  east  of 
the  Navy  Brunswick  TACAN. 

AKE  ME  E5  Frenchville.  ME    [Revised] 

Frenchville,  Northern  Aroostook  Regional 
Airport,  ME 
(Idt.  47°17'08"  N.  long.  68°18'46"  VV) 
Frenchville  NDB 
(lat  47°16'05"  N,  long.  68°15'24"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.9-mile 
radius  of  Northern  Aroostook  Regional 
Airport,  and  that  airspace  within  4.0  miles  on 
each  side  of  the  Frenchville  NDB  113° 
bearing  extending  from  the  8.9-mile  radius  to 
9.8  miles  southeast  of  Frenchville  NDB; 
excluding  that  airspace  outside  of  the  United 
States. 

ANT  ME  E5  Fr^'eburg,  ME     IRevisedj 

Fryeburg,  Eastern  Slopes  Regional  Airport. 
ME 

(lat.  43°59-26"N,  long.  70°56'49"  VV) 
Sebago  NDB 

(lat.  43°54'16"  N.  long.  70°46'56"  VV) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  2.3-mile 
radius  of  Eastern  Slopes  Regional  Airport 
from  the  Eastern  Slopes  Airjxirt  197°  bearing 
clockwise  to  the  Eastern  Slopes  Airport  295° 
bearing,  and  that  airspace  within  a  10.3-raile 
radius  of  Eastern  Slopes  Regional  .Airport 
from  the  Eastern  Slopes  .Airport  295°  bearing 
clockwise  to  the  Eastern  Slopes  Regional 
Airport  197°  bearing,  and  that  airspace 
within  2  miles  on  each  side  of  the  Sebago 
NDB  306°  bearing  extending  from  2.3-mile 
radius  to  the  Sebago  NDB. 

ANE  ME  E5  Greenville,  ME    (Revised) 

Greenville  Municipal  Airport,  ME 

(lat.  45°27'45"  N,  long.  69°33'02"  VV) 
Squaw  NDB 
(lat.  45°3ri8"  N.  long.  69°4028"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.4-mile 
radius  of  Greenville  Municipal  Airport  from 
the  Greenville  Airport  345°  bearing  clockwise 
to  the  Greenville  Airport  315'  bearing,  and 
within  a  11.5-mile  radius  of  Greenville 
Municipal  Airport  from  the  Greenville 
Airport  315°  bearing  clockwise  to  the 
Greenville  Airport  345°  bearing,  and  within 
3  miles  on  each  side  of  the  Squaw  NDB  305° 
bearing  extending  from  the  9.4-mile  radius  to 
9.7  miles  northwest  of  the  Squaw  NDB. 

ANE  ME  E5  Houlton,  ME    [Revised] 

Houlton  International  Airport,  ME 
(lat.  46°07'25"  N.  long.  67°47'32"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9-mile  radius 
of  Houlton  International  Airport  excluding 
that  airspace  outside  of  the  United  States. 
***** 

ANE  ME  E5  Lincoln,  ME    (Revised) 

Lincoln  Regional  Airport,  ME 

(lat.  45°2r44"  N,  long.  68°32'05"  VV) 
Lincoln  NDB 
(lat.  45°2r23'W,  long.  68°32'13"VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.3-mile 
radius  of  Lincoln  Regional  Airport,  and 
within  4  miles  west  and  8  miles  east  of  the 
Lincoln  NDB  342°  bearing  extending  from 
10.3-mile  radius  to  16  miles  northwest  of  the 
Lincoln  NDB. 

ANE  ME  E5  Machias,  ME    [Revised] 

Machias  Valley  Airport,  ME 

(lat.  44°42'ri'  N,  long.  67°28'41"  VV) 

Machias  NDB 
(lat.  44°4216    N.  long.  67''28'42"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.3-mile 
radius  of  Machias  Valley  Airport. 
***** 

ANE  ME  E5  Millinocket,  ME    [Revised] 

Millinocket  Municipal  Airport.  ME 
(lat.  45°38-52-  N,  long.  68°41'08"  VV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  9.5-mile 

radius  of  Millinocket  Municipal  Airport. 

excluding  that  airspace  within  the  Lincoln, 

ME  Class  E  Airspace. 

ANE  ME  E5  Norridgewock.  ME    [Revised] 

Norridgewock,  Central  Maine  Airport  of 
Norridgewock.  ME 


(lat  44°42'56"  N,  long.  69°51'59"  VV) 
Augusta  VORTAC 
(lat.  44°19'12"N,  long.  69°47'47"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.5-mile 
radius  of  Central  Maine  Airport  from  the 
Central  Maine  Airpwrt  190°  bearing  clockwise 
to  the  Central  Maine  Airport  340°  bearing, 
and  within  a  10-mile  radius  of  the  Central 
Maine  Airport  from  the  Central  Maine 
Airport  340°  bearing  clockwise  to  the  Central 
Maine  Airport  190°  bearing,  and  within  4 
miles  west  and  5  miles  east  of  the  Augusta 
VORTAC  353°  radial  extending  from  the  10- 
mile  radius  to  the  Augusta  VORTAC: 
excluding  that  airspace  within  the  Augusta, 
ME  Class  E  Airspace. 

ANE  ME  E5  Old  Town,  ME     [Revised] 

Old  Town,  Dewitt  Field,  Old  Town 
Municipal  Airport,  ME 

(lat.  44°57'10"  N,  long.  68°40'25'  VV) 
Bangor  VORTAC 

(lat  44°50  30"  N,  long.  68''52'26"  VV) 
Old  Town  NDB 

(lat.  45°00'24"  N,  long.  68°38'00"  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Dewitt  Field,  Old  Town  Municipal 
Airport,  and  within  2.8  miles  on  each  side  of 
the  Old  Town  NDB  029°  bearing  extending 
from  the  7-mile  radius  to  9  miles  northeast 
of  the  Old  Town  NDB.  and  within  4  miles  on 
each  side  of  the  Bangor  VORTAC  050°  radial 
extending  from  the  7-mile  radius  to  25  miles 
northeast  of  the  Bangor  VORTAC;  excluding 
that  airspace  within  the  Bangor,  ME  Class  C 
Airspace,  and  that  airspace  within  the 
Bangor,  ME  Class  E  Airspace. 

ANE  ME  E5  Pittsfield.  ME    [Revised] 

Pittsfield  Municipal  Airport,  ME 

(lat.  44°4606"  N,  long.  69°22'28"  VV') 
Burnham  NT)B 
(lat.  44°41'50"  N,  long.  69''21'28"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Pittsfield  Municipal  Airport,  and 
within  2.9  miles  on  each  side  of  the  Burnham 
NDB  170°  bearing  extending  from  the  7  5- 
mile  radius  to  9.2  miles  south  of  the  NDB; 
excluding  that  airspace  within  the  Belfast. 
ME  Class  A  Airspace. 

ANE  ME  TA  Portland.  ME     [Revised] 

Portland  International  )etpoi1,  ME 

(lat.  43°38'46'  N,  long.  70''18'31"  VV) 
ORHAM  LOM 

(lat  43°39'09"  N.  long.  70°26'28"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.7-mile 
radius  of  the  Portland  International  [etport. 
and  within  3  miles  on  each  side  of  the 
ORliAM  LOM  275°  bearing  extending  from 
the  8.7-mile  radius  to  10  miles  west  of  the 
ORHAM  LOM;  including  that  airspace  within 
the  Portland,  ME  Class  C  Airspace,  and  that 
airspace  within  the  Biddeford,  ME  Class  E 
Airspace 

ANE  ME  E5  Presque  Isle.  ME    (Revisedl 

Northern  Maine  Regional  Airport  at  Presque 
Isle,  ME 

(lat  46°4r20"  N,  long.  68°02'41"  VV) 
Presque  Isle  VORTAC 

(lat.  46°46'27"  N,  long.  68°05'40"  VV) 
EXCAL  LOM 
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(iat  46=36'37-  N.  long  ft8^~01  03' VV) 
Caribou  Muniripa!  .^i7po(1.  ME 

(Iat  46°52'17"'  N.  ionfr  SS^Oa'CM"  W) 
Loring  Air  Force  Base 

(Iat.  46''57'0T'  N.  long.  6r53'08"  W) 

That  airspace  e.<lending  upward  from  700 
feet  above  th«  surface  within  an  ll-miie 
radius  of  Northern  Maine  Regional  Airport  at 
Presque  Isle,  and  within  3  milies  on  each 
side  of  the  EXC^L  LOM  165°  bearing 
extending  from  the  ll-miie  radius  to  9.2 
miles  south  of  the  EIXCAL  LOM.  and  within 
4  miles  east  and  8  miles  west  of  itie  Presque 
Isle  VOKTAC  340°  radial  extending  from  the 
11-mile  rad  us  to  16  miles  northwest  of  the 
VORTAC,  and  within  a  3.5-mile  radius  of 
Caribou  Municipal  Airport,  and  within  an 
8  5-mile  radius  of  Loring  Air  Fori  e  Base; 
excludinj^  that  airspate  outside  of  the  United 
States,  and  that  airspace  witnin  the 
Limestone.  ME.  Class  D  Airspace. 

ANTE  ME  E.S  Princeton.  ME    lRev:«edI 

Princeton  Municipal  Airport.  ME 
(Iat.  45°12'02'N.  long.  67°33  52"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  l'>mi!e  radius 
of  Princeton  Municipal  .Airporf.  excluding 
that  airspace  outside  the  United  States. 

A.NE  ME  E5  Rangeley.  ME 

Rangeley  Municipal  ALrport,  Mt 

(Iat.  44°59'20  ■  N.  long.  70°39  J  J    W) 
Rangeley  NDB 

(Iat.  44=.i6'04'  N.  long.  70'4o  04  '  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-;T!ile 
radius  of  Rangeley  Municipal  Airport,  and 
within  4  miies  southeast  and  8  miles 
northwest  of  the  Ranageley  NDB  227°  bearing 
extending  from  Ranageley  NDB  to  16  miles 
southwest  of  NDB:  excluding  that  airspace 
Within  the  Berlin.  NH,  Class  E  Aii^pace. 

ANE  ME  E5  Rockland.  ME    IRpvisod) 

Rockland.  Knox  County  Regional  Airport.  ME 

(Iat.  44°03  37    N.  long  69°03'59"  W) 
Sprucehead  NDB 

(Iat.  43^59  52'  N.  long.  69=0703"  VV) 
That  airspace  extending  upward  *rora  700 
feet  above  the  surface  within  a  8.4-mile 
radius  of  Knox  County  Regional  Airport,  and 
within  4  miies  east  and  5.5  miies  west  of  the 
Sprucehead  NDB  194°  bearir.g  extending 
from  the  8  4-m:le  radius  to  10  rriles  south  of 
Sprucehead  NDB 

ANE  ME  E5  Sanford.  ME    IRevisedl 
.Sanford  Municipal,  ME 

(Iat.  43='23-38'  N.  long.  70°42'29"  W) 
Kennebunk  VORTAC 

(Iat.  43°25-33"  N.  long.  70"36'49'  W) 
-SANFD  LOM 

(lal  43°20'04  ■  N.  long.  70°50'O4"  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  10.7  miles  of 
Sanford  Municipal  Airport  from  the  Sanford 
Airport  253°  bearing  clockwise  to  the  Sanford 
Airport  073'  bearing,  and  within  6.7  miles  of 
the  Sanford  Municipal  Airport  from  the 
Sanford  Airport  073'  bearing  clockwise  to  the 
Sanford  Airport  253°  hearing,  and  within  4 
miles  north  and  5  miles  south  of  the  SANFD 
LOM  238°  bearing  extending  from  the  6.7- 
mile  radius  to  10  miles  southwest  of  the 
SANFD  IDM.  and  within  4  milt^s  north  and 


5  miles  south  of  the  Kennebunk  VORTAC 
064°  radial  extending  from  6.7-iiiile  radius  to 
9  miies  northeast  of  the  Kennebunk 
VORTAC;  excluding  that  airspace  within  the 
Portsmouth.  ME.  Kennebunkpiort,  ME.  and 
Biddeford.  ME.  Gass  E  Airspyace. 

ANE  ME  E5  Waterville,  ME    IRevised) 

Waterville  Robert  LaFleur  Airport,  ME 
(Iat.  44°32'00"  N.  long.  69°40'32"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Waterville  Robert  LaFleur  Airport; 
excluding  that  airspace  within  the 
Norridgewrock,  ME.  and  Augusta,  Class  E 
Airspace. 

ANE  NH  E5  Berlin.  NH    [Revised] 

Berlin  Municipal  Airport,  NH 

(Iat.  44°34'30"  N,  long.  71°10'32"  W) 
Berlin  VOR/DME 
(Iat.  44°38'00"  N.  long.  71°11'10"  VV) 
That  airspace  exteifding  upward  from  70O 
feet  above  the  surface  within  an  8.2-mile 
radius  of  Berlin  Municipal  Airport,  and 
within  4  miles  west  and  8  miles  east  of  the 
Berlin  VOR/DME  355°  radial  extending  from 
the  8.2-m(le  radius  to  16  miles  north  of  the 
Berlin  VOR/DME 


ANE  NH  E5  Concord.  NH     (Revised! 

Concord  Municipal  Airport,  NH 

(Iat.  43°1212  "  N,  long.  71°30'07"  Yi) 
EPSOM  NDB 

(Iat.  43°O7'07"  N.  long.  71°27'09"  VV) 
Concord  VORTAC 

(Iat.  43°13'ir'N.  long.  71°34'31"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12-mile  radius 
of  Concord  Municipal  Airport,  and  within  4 
miles  on  each  side  of  the  EPSOM  NDB  156' 
bearing  extending  from  the  12-mile  radius  to 
9.6  miles  south  of  the  EPSOM  NDB,  and 
within  8  miles  south  and  15  miles  north  of 
the  Concord  VORTAC  300°  radial  extending 
from  the  12-mile  .-adius  to  20  miles 
northwest  of  the  Concord  VORTAC: 
excluding  that  airsf>ace  within  the 
Manchester,  NH  Class  C  Airspace. 

ANE  NH  E5  Kenne,  NH    [Revised! 

Keen«,  Dillant  Hopkins  Airport,  NH 
(Iat  42°53'53"  N,  long.  72°16'14"  VV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  that  area 

bounded  by  a  line  beginning  at  Iat.  43°01'00" 

N.  long.  72°13'00"  W  and  running  to  iat. 

42^5300"  N,  long.  71'55'00    VV.  then  to  Iat. 

42°38'00"  N,  long.  71°41'00    VV.  then  to  !at. 

42°26'0O"  N.  long.  71°42'0O"  W,  then  to  Iat. 

42°2600"  N.  If.ng.  71°53'00"  W,  then  to  Iat. 

42°24°0O'  N,  long.  72°0a00"  W,  then  to  Iat. 

42°28'00'  N.  long.  72°15  00"  VV.  then  to  Iat. 

42'2800"  N.  long.  72°40'00"  VV,  then  to  Iat. 

42°39'0O"  N,  long.  72°48'00"  W,  then  to  Iat. 

42°46  00"  N.  long.  72°43'00"  VV.  then  to  iat 

42°52'0O'-  N,  long.  72°28'0O  '  VV.  then  to  Iat. 

43°05'0O  '  N,  long.  72°34'30"  W,  then  to  Iat. 

43°10'00"  N.  long.  72°19'0O"  VV.  then  to  the 

point  of  beginning. 

ANE  NH  E5  Laconia.  NH     {Revised! 

Laconia  Municipal  Airport,  NH 

(Iat.  43°34'22"  N.  long.  71°25'08"  W) 

Belknap  NDB 

(Iat   43°32'12'  N,  long.  71°32'13"W) 


That  airspvace  extending  upward  from  700 
feet  above  the  surface  within  a  3.5-miio 
radius  of  she  Laconia  Municipal  Airport,  and 
within  2.8  miies  on  each  side  of  the  Belknap 
NDB  249°  bearing  extending  from  the  3.5- 
mi'ie  radius  to  8  8  miles  southwest  of  the 
Belkabp  NDB,  and  within  2.8  miies  on  each 
side  of  the  Laconia  Municipwl  Airport  041° 
bearing  extending  from  the  3.5-mi}e  radius  to 
6.5  miles  northeast  of  the  Laconia  Municipal 
Airport. 

•  *  •  *  « 

ANE  NH  E5  Manchester.  NH     [Revised! 

Manchester  Airport,  NH 

(Iat.  42°56'00"  N.  long.  71°26'16"  VV) 
Manchester  VORTAC 
llat.  42°52'06"  N,  long.  71°22'10"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  23- mile  radius 
of  the  Manchester  Airport,  excluding  that 
airspace  within  the  Manchester,  NH  Gass  C 
Airspace,  and  that  airspace  within  the 
Nashua.  NH,  and  Lawrence.  MA.  Class  D 
Airspace  during  the  specific  dates  and  times 
they  are  effective,  and  that  airspace  within 
the  Boston.  MA,  and  Keene.  NH  Concord. 
NH.  Portsmouth.  NH,  Nashua,  .NH, 
Newburyport,  MA,  Gass  E  Airspace. 

/VNE  NH  E5  Nashua.  NH     IRevised! 

Nashua,  Boire  Field.  NH 

(Iat.  42°46'54  '  N,  long.  71°30'53"  W) 
CHERN  NDB 

(Iat.  42''49'24"  N,  long.  71°36'08"W) 
That  airspace  extencfing  upward  from  700 
feet  above  the  surface  within  a  7-miie  radius 
of  Boire  Field,  and  within  that  ares  bounded 
by  a  lino  beginning  at  laL  42°53'54"  N,  long. 
71°30'47"  VV  and  running  to  Iat.  42°5322~N, 
long.  71°3r52  •  W,  then  to  let.  43°02'25"  N, 
long  71°13'28"  W,  then  to  let.  42"5515    N, 
long.  7i'06'58"  W,  then  to  Iat.  42'38'30"  N, 
long.  71°2r48"  W,  then  to  Iat.  42°40'43"  N, 
long.  71°27'50"  W,  then  to  Iat.  42°40'3(l", 
long.  71°27'03  •,  and  within  4  miles  on  each 
side  of  the  CHERN  NDB  303°  bearing 
extending  from  the  7-mi!e  radius  to  10  miles 
northwest  of  the  CHERN  NDB;  excluding  that 
airsfiace  within  the  Nashua,  NH  Gass  D 
Airspace  during  the  specific  Gates  and  times 
it  is  effective,  and  tnat  airspace  within  the 
Portsmouth,  NH,  Fort  Devens.  MA,  and 
Boston,  MA.  Class  E  Airspace,  and  that 
airspace  within  the  Manchester,  NH  Cl<3.ss  C 
Airspace 

*  *  *  «  • 

ANE  NH  E5  Portsmouth.  NH    [Revised! 

Portsmouth,  Pease  International  Tradeport, 
NH 
(Iat.  43°04'40'"  N,  long.  70°49'24 "  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  that  area 

bounded  by  a  line  beginning  at  Iat.  43°2500" 

N.  long.  71°13'00"  W  and  running  to  bt. 

43°27'00"  N,  long  70°56'00"  VV,  then  to  Iat. 

43°25'00"  N.  long.  70°48'00"  W,  then  to  Iat. 

43°14'00"  N.  long.  70°36"0O"  VV,  then  to  Iat. 

43°00'00"  N.  long.  70°36'00"  VV.  then  to  Iat. 

42°54'0O".  long.  70°52'0O"  W.  then  to  Iat. 

42°49'00"  N.  long  71°09'0O"  W,  then  to  Iat. 

42°53'0O"  N,  long  7ri2'00"  VV,  th^n  to  Iat. 

43°03'0O"  N,  long  71°05'00"  W,  then  to  Lhe 

point  of  b-ginning;  excluding  that  airspace 

within  the  Portsmouth.  NH  Cla.ss  D  Airspace. 
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and  that  airspace  within  the  Newburyport. 
MA.  and  Boston  MA,  Class  E  Airspace. 

ANE  NH  E5  Whitefield.  NH    [Revised] 

Whitefield.  Mt.  Washington  Regional  Airport. 
NH 
(lat.  44''22'03"  N,  long.  71''32'40"  VV) 
Mahn  NDB 
(lat.  44°21'44"  N,  long.  71°41'10"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  3.5-mile 
radius  of  Mt.  Washington  Regional  Airport, 
and  within  2  9  miles  on  each  side  of  the 
MAHN  NDB  267'  bearing  extending  from  3.5- 
mile  radius  to  9.5  miles  west  of  the  NAHN 
NDB:  excluding  that  airspace  within  the 
Lyndonville,  VT  Class  E  Airspace. 

ANE  RI  E5  Block  Island,  RI    [Revised] 

Block  Island  State  Airport,  RI 

(lat.  41°10'05"N,  long.  71''34'40"W) 
Sandy  Point  VOR'DME 

(lat.  41°10'03"  N.  long.  71''34'34"  W) 
Block  Island  NDB 
(lat.  41°09'59'-  N,  long.  71''34'47"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.0-mile 
radius  of  Block  Island  State  Airport,  and 
within  4  miles  north  to  8  miles  south  of  the 
Block  Island  NDB  271"  bearing  extending 
from  the  9.0-mile  radius  to  16  miles  west  of 
the  Block  Island  NDB.  and  within  4  miles 
south  to  8  miles  north  of  the  Sandy  Point 
VOR/DME  080°  radial  extending  from  the 
g.Orr.ile  radius  to  16  miles  east  of  the  Sandy 
Point  VORyDME. 

A.VE  RI  E5  Newport,  RI    [Revised] 

Newport  State,  RI 

(lat.  41''31'56"  N.  long.  71'='16'53"  W) 
Providence  VORTAC 
(lat.  41°43'26"  N,  long.  71°25'47"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Newport  State  Airport,  and  within 
2  2  miles  on  each  side  of  the  Providence 
VORTAC  150"=  radial  extending  from  the  6  3- 
mile  radius  to  5.6  miles  southeast  of  the 
Providence  VORT.AC,  and  within  4  miles 
northwest  to  6  miles  southeast  of  Newport 
State  Airport  025°  bearing  extending  from  the 
6.3-miie  radius  to  16.2  miles  northeast  of  the 
Newf)ort  State  Airport;  excluding  that 
airspace  within  the  North  Kingstown.  RI,  and 
New  Bedford.  MA.  Class  D  Airspace  during 
the  Sijecific  dates  and  times  they  are 
effective,  and  that  airspace  within  the 
Providence,  RI  Class  D  Airspace,  and  that 
airspace  within  the  New  Bedford,  MA,  and 
Fall  River,  MA.  Class  E  Airspace. 

ANE  RI  E5  North  Kingstown.  RI     [Revised] 

North  Kingstown.  Quonset  State  Airport.  RI 
(lat.  41°35'48"  N.  long.  71°24'43-  W) 

Providence  VORTAC 
(lat.  41°43'28"  N.  long.  71°25'47"  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.3-mile 
radius  of  Quonset  State  Airport,  and  within 
6  5  miles  east  to  4.5  miles  west  of  the 
Quonset  State  Airport  145°  bearing  extending 
from  the  9.3-mile  radius  to  16.3  miles 
southeast  of  the  Quonset  State  Airport,  and 
within  5  miles  east  to  8  miles  west  of  the 
Providence  VORTAC  355°  radial  extending 
from  the  9,3-mile  radius  to  14.5  miles  north 
of  the  Prwidence  VORTAC;  excluding  that 


airspace  within  the  North  Kingstown,  RI, 
Class  D  Airspace  during  the  dates  and  times 
it  is  effective,  and  that  airspace  within  the 
Providence,  RI  Class  C  Airspace,  and  that 
airspace  within  the  Newport,  RI,  and  New 
Bedford,  MA,  Class  E  Airspace. 

ANE  R]  E5  Pawtucket,  RI    [Revised[ 

Pawtucket,  North  Central  State,  RI 

(lat.  41°55'14"  N.  long.  71°29'29"  VV) 
Providence  VORTAC 

(lat.  41°43'28"  N,  long.  71''25'47"  W) 
Putnam  VOR/DME 
(lat.  41''57'20"  N,  long.  71°50'39"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  North  Central  State  Airport,  and 
within  2  miles  on  each  side  of  the  North 
Centra!  State  Airport  032°  bearing  extending 
from  the  6.6-mile  radius  to  13,4  miles 
northeast  of  the  North  Central  State  Airport, 
and  within  4.5  miles  east  and  6.5  miles  west 
of  the  North  Central  State  Airport  212° 
bearing  extending  from  the  6.6-mile  radius  to 
16  miles  southwest  of  the  North  Central 
Airport,  and  within  3.6  miles  on  each  side  of 
the  Putnam  VOR/DME  097°  radial  extending 
from  the  6.6-mile  radius  to  6  8  miles  east  of 
the  Putnam  VOR/DME,  and  within  3.8  miles 
on  each  side  of  the  Providence  VORTAC  347° 
radial  extending  from  the  6.6-mile  radius  to 
0.8  miles  north  of  the  Providence  VORTAC; 
excluding  that  airspace  within  the 
Providence.  RI  Class  C  Airspace,  and  that 
airspace  within  the  North  Kingstown.  RI. 
Danielson,  CT.  and  Boston.  MA  Class  E 
.■\irspace. 

ANE  RI  E5  Providence,  RI    [Revised] 

Providence,  Theodore  Francis  Green  State 
Airport.  RI 
(lat.  41°43'30"N.  long.  71°25'40"VV) 
Providence  VORTAC 

(lat.  41°43'28"  N.  long.  71°25'47"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.8-mile 
radius  of  Theodore  Francis  Green  State 
Airfjort.  and  within  4  miles  northwest  to  4  5 
miles  southeast  of  the  Providence  VORT,\C 
211°  radial  extending  from  the  8.8-mile 
radius  to  16.7  miles  southwest  of  the 
Providence  VORTAC,  within  4  miles  on  each 
side  of  the  VORTAC  330°  radial  extending 
from  the  8.6-mile  radius  to  15.4  miles 
northwest  of  the  Providence  VORTAC.  and 
within  2.9  miles  on  each  side  of  the 
Providence  VORTAC  132°  radial  extending 
from  the  8.8-mUe  radius  to  9.6  miles 
southeast  of  the  F*rovidence  VORTAC; 
excluding  that  airspace  within  the  North 
Kingstown,  RI  Class  D  Airspace  during  the 
dates  and  times  it  is  effective,  and  that 
airspace  within  the  Providence.  RI  Class  C 
Airspace,  and  that  airspace  within  the  North 
Kingstown,  RI,  Pawtucket.  RI,  Newport,  RI. 
and  Fall  River,  MA.  Class  E  Airspace. 
ft         *         »         *         * 

ANE  RI  E5  Westerly.  RI    [Revised] 

Westerly  State  Airport.  RI 
(lat.  4'l°20'58"  N.  long.  71°48'12"VV) 

Westerly  NDB 

(lat  41°2040'-  N.  long.  71°48'52"  VV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  8.5-mile 

radius  of  Westerly  State  Airport,  and  within 


2.9  miles  on  each  side  of  the  Westerly  NDB 
222°  bearing  extending  from  the  8.5-mile 
radius  to  9.4  miles  southwest  of  Westerly 
NDB;  excluding  that  airspace  within  the 
Block  Island.  RI  Class  E  Airspace,  and  that 
airspace  within  the  Groton.  CT  Class  D 
Airspace  during  the  specific  dates  and  times 
it  is  effective. 

ANT  RI  E5  Bennington.  VT    [Revised] 

Bennington.  William  H.  Morse  State  Airport. 
VT 
(lat.  41°53'29"  N,  long.  73°14'47"  VV) 
Cambridge  VOR 

(lat.  42°59'40"  N,  long.  73°20'38"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  2.5-mile 
radius  of  William  H.  Morse  State  Airport,  and 
within  1.3  miles  on  each  side  of  the 
Cambridge  VOR  145°  radius  extending  from 
the  2.5-mile  radius  to  1.4  miles  southeast  of 
Cambridge  VOR. 

ANE  VT  E5  Burlington.  VT    [Revised] 

Burlington  International  Airport.  VT 
(lat.  44°28'17"  N.  long.  73°09'10"  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  23-mile  radius 
of  Burlington  International  Airport; 
excluding  that  airspace  within  the 
Burlington,  VT  Class  C  Airspace,  and  that 
airspace  within  the  Plattsburgh.  NY  Class  E 
Airspace,  and  that  airspace  within  the 
Plattsburgh.  NY  Class  D  Airspace. 
ft         *         ft         *         * 

ANE  VT  E5  Lyndonville.  VT    [Revised] 

Lyndonville,  Caledonia  Countv  Airport.  VT 
'(lat.  44°34-09'N,  long.  72°oio4"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.3-mile 
radius  of  Caledonia  County  Airport. 

ANE  VT  E5  Montpelier.  VT     [Revised] 

Barre-Montpelier.  Edward  F.  Knapp  State 
Airport.  VT 

(lat.  44°12'12"  N.  long.  72°33'44'  VV) 
Montpelier  VOR/DME 

(lat.  44°05'08"  N.  long.  72°26'57"  VV) 
Williams  NDB 

(lat.  44°07'14"  N.  long.  72°3106"  VV) 
Mt.  Mansfield  NDB 

(lat.  44°23'12"  N,  long.  72°4r36'  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8-mile  radius 
of  Edward  F.  Knapp  State  Airport,  and 
within  3  miles  on  each  side  of  the  Montpelier 
VOR/DME  144°  radial  extending  from  the  8- 
mile  radius  to  10  miles  southeast  of  the 
Montpelier  VOR/DME.  and  within  2.8  miles 
on  each  side  of  the  Williams  NDB  159° 
bearing  extending  from  the  8-mile  radius  to 
9.3  miles  southeast  of  the  Williams  NDB,  and 
within  3  miles  on  each  side  of  the  Mt. 
Mansfield  NDB  332°  bearing  extending  from 
the  8-mile  radius  to  9.8  miles  northwest  of 
the  Mt.  Mansfield  NDB. 

ANE  VT  E5  Morrisville,  VT    [Revised] 

Morrisville-Stowe  State  Airport,  VT 
(lat.  44°32'04"  N.  long.  72°36-50"  VV) 

Morrisville-Stowe  NDB 

(lat.  44°3443"  N.  long.  72°35'14  '  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.0-mile 
radius  of  Morrisville-Stow  Airport,  and 
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Within  2.9  miles  on  each  side  of  the 
Momsville-Stow  NDB  034°  beanng 
extending  from  4.0-mi!e  radius  to  9.2  miles 
northeast  of  the  Momsville-Stow  NDB. 


ANE  VT  E5  Springfield,  VT    IRevised) 

Springfield,  Hartnass  State  Airport,  VT 
(lat.  43''20'37"  N,  long.  72°31'02"  VV) 
Springfield  NDB 
(lat.  43''1612"  N,  long.  72**35'11"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  3.5-mile 
radius  of  Hartness  State  .Airport,  and  within 
2  8  miles  on  each  side  of  the  Springfield  NDB 
217°  bearing  from  3.5-mile  radius  to  9  miles 
southwest  of  the  Springfield  NDB. 

Issued  in  Burlington,  Massachusetts,  on 
February  8.  1994. 
Francis  J.  fohns. 

Manager.  Air  Traffic  Division,  S'ew  England 

Region. 

[PR  Doc.  94-5779  Filed  3-10-94;  8:45  am) 

BILUNO  CODE  4«10-1}-M 


coMMODrrv  futures  trading 

COMMISSION 

17  CFR  Parts  1,5,  and  31 

Fees  for  Applications  for  Contract 
Market  Designation,  Leverage 
Commodity  Registration  and 
Registered  Futures  Association  and 
Exchange  Rule  Enforcement  and 
Financial  Reviews 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  schedule  of  fees. 

SUMMARY:  The  Commission  periodically 
ad)usts  fees  charged  for  certain  program 
services  to  assure  that  they  accurately 
reflect  current  Commission  costs.  In  this 
regard,  the  staff  recently  reviewed  the 
Commission's  actual  costs  of  processing 
applications  for  contract  market 
designation  (17  CFR  part  5,  appendix  B), 
audits  of  leverage  transaction  merchants 
(17  CFR  part  31,  appendix  B)  and 
registered  futures  association  and 
exchange  rule  enforct^ment  and 
financial  reviews  (17  CFR  part  1, 
appendix  B).  The  following  fee  schedule 
for  FY  1994  reflects  the  costs  to  the 
Commission  of  providing  those  services 
during  fiscal  years  1991.  1992  and  1993. 
Accordingly,  the  fee  for  applications  for 
contract  market  designation  for  a  futures 
contract  will  be  increased  to  $12,000 
from  Si  1.000,  the  fee  for  contract  market 
designation  for  an  option  contract  will 
remain  at  S3. 000,  the  fee  for  contract 
markets  which  simultaneously  submit 
designation  applications  for  a  futxires 
and  an  option  on  that  futures  contract 
will  be  raised  to  a  combined  fee  of 
$13,000  for  both  from  $12,000  for  both. 


the  fee  for  leverage  commodity 
registration  will  be  maintained  at  $4,500 
and  the  schedule  of  fees  for  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  reviews  is 
published.  These  adjustments  reflect  the 
Commission's  actual  costs  of  providing 
these  services  during  FY  1991,  FY  1992 
and  FY  1993. 

EFFECTIVE  DATES;  Contract  Market 
Designation  and  Leverage  Commodity 
Registration  March  11, 1994.  Registered 
Futures  Association  and  Exchange  Rule 
Enforcement  and  Financial  Reviews 
May  10, 1994. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Gerry  Smith.  Special  Assistant  to  the 
Executive  Director,  Office  of  the 
Executive  Director.  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  DC  20581,  telephone 
number  202-254-6090. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  periodically  reviews  the 
actual  costs  of  providing  services  for 
which  fees  are  charged  and  adjusts  its 
fees  accordingly.  In  connection  with  its 
most  recent  review,  the  Commission  has 
determined  that  fees  for  contract  market 
designations  should  be  adjusted.  Also, 
this  release  announces  the  FY  1994 
schedule  of  fees  for  registered  futures 
association  and  exchange  rule 
enforcement  and  financial  reviews  and 
maintains  leverage  commodity 
registration  fees. 

Background  Information 

/.  Computation  of  Fees 

In  accordance  with  Section  237  of  the 
Futures  Trading  Act  of  1982  (7  U.S.C 
16aj  the  Commission  has  established 
fees  for  certain  activities  and  functions 
performed  by  the  Commission.'  In 
calculating  the  actual  cost  of  processing 
applications  for  contract  market 
designation,  registering  leverage 
commodities,  and  performing  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  reviews,  the 
Commission  takes  into  account 
personnel  costs,  benefits  and 
administrative  costs. 

The  Conmiission  first  determines 
personnel  costs  by  extracting  data  from 
the  agency's  Management  Accounting 
Structured  Code  (MASC)  system. 
Employees  of  the  Commission  record 
the  time  spent  on  each  project  under  the 
MASC  system.  The  Commission  then 
adds  an  overhead  factor  for  benefits, 
including  retirement,  insurance  and 
leave,  based  on  a  government-wide 
standard  established  by  the  Office  of 
Management  and  Budget  in  Circular  A- 


I  For  a  bToad«r  discussion  of  lb*  hL^ory  of 
Conunissioo  fmn.  am  S2  PR  46070  (Dec.  4.  19871 


76.  An  overhead  factor  is  also  added  for 
general  and  administrative  costs,  such 
as  space,  equipment  and  utilities.  These 
general  and  administrative  costs  are 
derived  by  computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-personnel  items.  The 
overhead  calculations  fluctuate  slightly 
due  to  changes  in  government-wide 
benefits  and  the  percentage  of 
Commission  appropriations  applied  to 
non-p«3rsonnel  costs  from  year  to  year. 
The  actual  overhead  factor  for  the 
preceding  fiscal  years  is  as  follows:  FY 
1991—94%;  FY  1992—99%;  FT  199J— 
93%. 

Once  the  total  personnel  costs  and 
overhead  for  each  project  have  been 
determined,  the  costs  for  FY  1991,  FY 
1992  and  FY  1993  are  averaged.  This 
results  in  a  calculation  of  the  average 
annual  cost  for  each  project  over  the 
three-year  period. 

n.  Applications  for  Contract  Market 
Designation 

On  August  23,  1983  the  Commission 
established  a  fee  for  Contract  Market 
Designation.  48  FR  38214.  This  fee  was 
based  upon  a  three  year  moving  average 
of  the  actual  costs  expended  and  the 
number  of  contracts  reviewed  in  that 
period  of  time.  The  fee  charged  was 
reviewed  again  in  FY  1985  and  every 
year  thereafter  to  determine  the  fee  for 
the  current  year.  In  FY  1985  the 
overwhelming  majority  of  designation 
applications  was  for  futures  contracts  as 
opposed  to  option  contracts.  Therefore, 
the  proposed  fee  covered  both  futures 
and  option  applications.  In  FY  1992  the 
Commission  revieweKi  its  data  on  the 
actual  costs  for  reviewing  designation 
applications  for  both  futures  and  option 
contracts  and  determined  that  the  cost 
of  reviewing  a  futures  contract 
designation  application  was  much 
higher  than  the  cost  of  reviewing  an 
option  contract.  It  also  determined  that, 
when  designation  applications  for  both 
a  futures  contract  and  an  option  on  that 
futures  contract  are  submitted 
simultaneously,  the  cost  for  review  of 
the  option  contract  application  was 
even  lower. 

In  FY  1993  the  Commission  lowered 
the  fees  for  designation  applications  to 
SI  1.000  for  a  futures  contract  and 
$3,000  for  an  option  contract  from  the 
FY  1992  levels  of  Sl.S.OOO  and  $7,000 
respectively.  In  addition,  the  combined 
fee  for  designation  applications 
submitted  simultaneously  for  a  futures 
contract  and  option  on  that  futures 
contract  was  lowered  to  $12,000  from 
$17,000.  Those  knver  fees  were  based  on 
a  dechne  in  costs  through  FY  1992  as 
well  as  an  anticipated  further  decline  in 
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costs  due  to  revisions  of  Guideline  Na 
1. 

A  rpview  of  actual  costs  of  processing 
applications  for  contract  market 
designation  for  a  futures  contract  for  FY 
1991.  FY  1992  and  FY  1993  indicates 
that,  while  actual  costs  have  continued 
to  decline,  the  average  cost  over  the 
three  year  period  was  Si  2.199.  A  review 
of  actual  costs  of  processing 
applications  for  contract  market 
designation  for  an  option  contrac:t  for 
FY  1991,  FY  1992  and  FV'  1993  reveals 
that  the  average  costs  over  the  three  vear 
period  was  $3,086  Accordingly,  the 
Commission  has  determined  that  the  fee 
for  applications  for  contract  market 
designation  for  a  futures  contract  will  be 
raised  to  Si  2.000.  The  f(w  for 
applications  for  contract  market 
designation  as  an  option  contract  will  be 
maintained  at  $3,000  in  accordance 
with  the  Commission's  regulations  (17 
CFR  part  5,  appendix  B).  In  addition, 
the  combined  fee  for  contract  markets 
simultaneously  submitting  designation 
applicaiions  for  a  futures  contract  and 
an  option  contract  on  that  futures 
contract  will  be  raised  to  $13,000. 

///.  Leverage  Commodity  Registration 

No  new  applications  for  leverage 
commodity  registration  were  received 
by  the  Commission  in  FY  1993. 
Accordingly,  the  Commission  will 
maintain  the  present  fee  of  $4,500  for 
leverage  commodity  registration. 

IV.  Registered  Futures  Association  and 
Exchange  Rule  Enforcement  and 
Financial  flpvjews 

The  average  annual  costs  for  rule 
enforcement  reviews  and  financial 
reviews  for  each  exchange  are  as 
follows: 


Exchange 


Chicago  Board  o<  Trade 

Ctiicago  Mercantile  Ex- 
change  

Commocftty  Exchange,  Inc. 

Coffee.  Sugar  and  Cocoa 
Exchange  

New  York  Mercantile  Ex- 
change   

New  York  Cotton  Exchange 

Kansas  City  Board  ot  Trade 

New  Yort<  Futures  Ex- 
change   

^'■inneapolis  Grain  Ex- 
char>ge  

Philadelphia  Board  of  Trade 

Amex  Commodrty  Corpora- 
tion   

Total 


FY  1991-1993 

average  annual 

costs  Tor  review 

servtces 


$217,644.28 

229.993  05 

69.03261 

87,703.08 

74.624.26 

142.015.07 

36,226.23 

129,357,71 

41.014.37 
3,642,42 

1.607  53 


The  average  annual  cost  for  the 
National  Futures  Association  is 
5298,050.22. 

Under  the  formula  adopted  in  1993 
(58  FR  42643,  August  11,  1993,  which 
appears  in  17  CFR  pan  1,  appendix  B), 
the  Commission  also  takes  volume  into 
account  in  the  calculation  of  these  fees. 
The  Commission  looks  at  trading 
volume  for  the  three  fiscal  years  to 
determine  the  actual  volume  for  each 
exchange  and  its  percentage  of  total 
trading  volume  across  all  exchanges 
during  that  same  period.  Volume  figures 
are  as  follows. 


Exchange 


Chicago  Board 
o(  Trade  

Chicago  Mer- 
cantile Ex- 
change   

Commodity  Ex- 
change, Inc. 

C-ofee,  Sugar 
and  Cocoa 
Exchange  .... 

Ntew  Yori<  Mer- 
cantile Ex- 
change   

New  York  Cat- 
ton  Ex- 
ctiange  _ 

Kansas  City 
Board  of 
Trade  

New  York  Fu- 
tures Ex- 
change   

Minneapot'S 
Gratn  Ex- 
change   

Philadelphia 
Board  ot 
Trade  

Amex  Com- 
modity Cof- 
poraJion „ 

Total 


Three-years  av- 
erage volume 


457.111.353 

378.706,178 
46,220.2-l6 

29,746,285 

138,175,629 

11,676.287 

4,495.318 

4.265.358 

2,136,936 

101.725 


Percent- 
age ot 
total  vol- 
ume 
across 

e>- 
chanoes 


1,083,172,202 


43  1740 

34,9627 
4  1671 

2.7462 
12.7566 

1.0780 
,4150 
,3938 


.1973 


.0094 


100.0000 


1,032,660  60 


The  formula  for  calculating  the  fee  is 
as  follows 

0.5a-»-0.5vt 
where: 
a=actual  cost 
v=%  of  total  volume 
t=total  cost  for  all  exchanges 
If  the  calculated  fee  usmg  diis  formula 
is  higher  than  actual  costs,  the  exciiange 
would  pay  only  actual  costs.  If  the 
calculated  fee  using  the  formula  is  less 
than  actual  costs  then  the  exchange 
would  pay  the  calculated  fee  No 
exchange  would  pay  more  than  actual 
costs.  Also,  if  an  exchange  ha.s  no 


volume  over  the  thr?^  vear  period  it 
would  pay  a  flat  50%  of  actual  costs. 
The  National  Futures  Association  will 
continue  to  be  charged  100%  of  its 
actual  costs. 

For  example: 

The  Mirmeapolis  Grain  Exchange  had 
an  actual  cost  of  $41,014.37  (a),  and  its 
three-year  volume  was  0.1973%  of  the 
total  three  year  volume.  As  a  result,  the 
exchange's  fee  for  FY  1994  is: 

(.5)($41,014.37)  + 

(.5)(001973K$1. 032,660.60)  =  or 

20.!>07,1»*1. 018, 72=21. 525, 91 

Based  upon  this  formula  the  fees  for 
all  of  the  exchanges  and  the  NFA  for  FY 
1994  areas  follows; 


Exchange/NFA 

Fee 

Chicago  Board  o(  Trade     .  , 

S217  644 

Chicago  Mercantile  Exchange   . 

Commodity  Exchange.  Irx;  

Coftee,  Sugar  a'x)  Cocoa  Ex- 
change  

Ne/»  York  Mercantile  Exchange 

New  Yor*  Cotton  Exchange 

Kaf^sas  City  Board  of  Trade  ..._ 
New  Yofk  Futures  Excnange  ... 
Mrnneapoiis  Gram  Exchanoe  ... 
Philadelphia  Boa'd  of  Trade  .... 
Amex  Co"ir^<xlir/  Corporatioo  . 
NatK>->al  Futures  Association  ... 

229.993 
56.549 

58.031 

74624 

76674 

20,255 

66.712 

21,526 

1  820 

754 

296,050 

Total _ 

1,122,632 

As  in  the  calculation  of  fees  in 
previous  years,  the  FY  1994  fee  for  the 
Chicago  Board  of  Trade  includes  the 
MidAmerica  Commodity  Exchange  and 
the  Chicago  Rice  and  Cotton  Elxchanga. 

11.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Ad 
CRFA  ■).  5  U.S.d  601  et  seq..  requires 
agencies  to  consider  the  impact  of  rules 
on  small  businesses.  The  fees 
implemented  in  this  release  affect 
contract  markets  (also  referred  to  as 
"exchanges'")  and  registered  futures 
associations.  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibihty 
Act,  5  LI  S.C  601  et  seq  .  47  FR  18618 
(Apnl  30,  1982).  Registered  futures 
associations  also  are  not  considered 
"small  entities"  by  the  Commission. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibihty  Act  do  not  apply 
to  contract  markets  or  registered  futures 
associations.  Accordingly,  the  .Acting 
CJiairman.  on  behalf  of  the  Commission, 
certifies  that  the  fees  implemented 
herein  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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Issued  in  Washington,  DC.  on  March  7, 
I'tSM   by  the  Cormriission. 
Jean  A.  Webb, 

.Sf*rrefor>'  of  the  Commission. 
|FR  Doc  94-5651  Filed  3-10-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  PARTS  154,  157,  284,  385  and 
388 

[DocKet  No.  RM87-1 7-000] 

Natural  Gas  Data  Collection  System; 
Notice  of  Availability  of  Revised  Edit- 
Checking  and  Print  Software  and 
E-ata  Notice  for  FERC  Form  No.  2 

March  7.  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commi-^sinn.  Energy. 

ACTION:  Notice  of  availability  of  revised 

PC  executable  edit-checking  and  print 

software  modules.  User's  Manual  and 

errata  notice  for  FERC  Form  No.  2. 

summary:  On  December  23,  1993,  the 
Commission  issued  revised  record 
formats  and  edit-checks  for  the  FERC 
Form  No.  2.  Most  of  the  changes  to  the 
record  formats  and  edit  checks  were 
necessary  to  accommodate  certain  new 
accounting  requirements  and  new  and 
revisf-d  pages  for  the  Form  No.  2  that 
were  established  in  Order  No.  552, 
issued  March  31.  1993.  This  version  of 
the  Form  No.  2  software  provides  for  the 
new  accounting  and  reporting 
requirements  of  Order  No.  552;  includes 
■  cosmetic"  enhancements  to  improve 
the  readability  of  the  printed  output 
pages;  and  expands  the  validation  of  the 
electronically  filed  Form  No.  2  data 
through  additional  edit-checking 
equations. 

The  Form  No.  2  edit-checking  and 
print  software  modules  are  distributed 
as  one  package.  Details  on  how  to  obtain 
the  software  are  explained  in  the 
ADDRESSES  and  SUPPLEMENTARY 
INFORMATION  sections  of  this  Notice. 

An  errata  notice  to  correct  several 
errors  in  the  Form  No.  2  list  of  new  and 
rt'vised  record  formats  and  edit  check 
equations  released  on  December  23, 
1993,  IS  provided  in  Appendix  A. 
DATES:  The  Form  No.  2  edit-checking 
and  print  software  modules  and  User's 
Ntanual  are  available  on  March  7, 1994. 
ADDRESSES:  Requests  for  the  Form  No.  2 
edit-checking  and  print  software 
modules  and  User's  Manual  should  be 
directed  to;  Public  Reference  and  Files 
Maintenance  Branch.  Federal  Energy 
Regulator>-  Commission,  941  North 


Capitol  Street.  NE.,  room  3104, 
Washington,  DC  20426,  (202)  208-1371. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  Form  No.  2 
software  and  documentation,  contact: 
Robert  Trimble  at  (202)  208-0906. 

For  information  related  to  the 
execution  of  the  software,  contact:  James 
M.  Knig  at  (202)  208-0677. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Form  No.  2  (1)  edit-checking  and 
print  software  modules,  (2)  User's 
Manual  and  (3)  record  formats  are 
available  through  the  Commission's 
duplication  contractor,  LaDom  System 
Corporation  (LaDom).  The  Form  No.  2 
software.  User's  Manual  and  record 
formats  can  be  purchased  on  diskette  in 
the  following  ways: 

(1)  by  wTitten  request  to  the 
Commission,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  N^., 
Washington,  DC  20426,  ATTN:  Mr. 
William  McDermott,  Chief,  Public 
Reference  &  Files  Branch. 

Please  enclose  a  check,  payable  to 
LaDom  System  Corporation  for  $7.00 
per  diskette  ordered  and  $3.40  to  cover 
postage  and  handling.  Allow  10-14  days 
for  processing  and  delivery. 

(2)  Directly  from  LaDom  System 
Corporation  at  the  cashier's  window  in 
the  Commission's  Public  Reference 
Room  for  $7.00  per  diskette  plus 
applicable  sales  tax,  if  any.  The  Public 
Reference  Room  is  located  on  the  third 
floor,  941  N.  Capitol  Street,  NE.. 
Washington.  DC. 

(3)  By  telephone  request  to  LaDom 
Energy  Information  Services  at  1-800- 
676-FIl^C.  Orders  placed  by  phone  will 
be  assessed  charges  as  follows: 

(a)  A  $25.00  processing  fee, 

(b)  $7.00  per  diskette  ordered,  and 

(c)  Cost  of  shipping  and  handling. 
(The  requestor  will  have  a  choice  of 
regular  mail,  2-Day  Express  Mail  or 
Federal  Express). 

Please  contact  the  Commission's 
Public  Reference  &  Files  Maintenance 
Branch  on  (202)  208-1371  or  LaDom  (1- 
800-676-FERC)  for  information  and  the 
cost  of  purchasing  the  paper  version  of 
any  documents. 

LaDom  System  Corporation 
employees  cannot  answer  questions 
regarding  the  use  of  the  record  formats 
and  software.  Any  questions  conceming 
the  application  of  the  information 
contained  in  these  documents  should  be 
directed  to  the  individual  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT: 
Section  of  this  notice. 

This  notice,  including  all  of  the 
appendices,  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS).  an  electronic  bulletin  board 
service  that  provides  access  to  formal 


documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the  user 
and  may  be  accessed  on  a  24-hour  basis 
using  a  personal  computer  with  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  300,  1200  or  2400  baud 
dial (202)  208-1397.  For  access  at  9600 
baud  dial  (202)  208-1781.  FERC  is  using 
U.S.  Robotics  HST  Dual  Standard 
modems.  If  vou  have  any  problems, 
please  call  (202)  208-2474.  The  notice 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance  of  the  notice. 
In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Reference 
and  Information  Center  (room  3308)  at 
the  Commission's  headquarters.  941 
North  Capitol  Street,  NE..  Washington. 
DC  20426. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary 

Appendix  A — Corrections  to  the  Form  No.  2 
New  and  Revised  Record  Formats  and  Edit 
Check  Equations  Is.sued  on  December  23. 
1993  (.Appendices  B  and  D) 

App<"ndix  B — Suramar>  of  Revisions  to  the 
FERC  Form  No.  2  Record  Formats  and 
General  In.structions 

Revise: 

1.  Record  F6/17:  Item  862— the  Comments 
Column  should  read  "(Sum  of  Items  844. 
845.  851.  852.  854  and  861)~Item  853— Item 
855— Item  860," 

APPENDDC  D — List  of  New  and  Revi.sed 
Form  No.  2  Edit  Checks 

Add: 

2.  Edit  Check  #168a:  Item  561  (Stock  Code 
=  3)  =  Sum  of  Item  561  (Stock  Code  =  1). 

3.  Edit  Check  »527a:  Item  549  =  Item  545 
+  546  -  548  (for  Deferred  Debit  Codes  1.  2 
and  3). 

flevi'se: 

4.  Edit  Check  WBg:  Item  398  (Transaction 
Type  =  2)  =  Item  398  (Transaction  Type  =  1) 
-►Item  398  (Transaction  Type  =  3)  +  Item  398 
(Transaction  Type  =  5)  +  Item  398 
(Transaction  Type  =  6). 

5.  Edit  Check  «98g:  Item  399  (Transaction 
Type  =  2)  =  Item  399  (Transaction  Type  =  1) 
-  Item  399  (Transaction  Type  =  4)  -►  Item 
399  (Transaction  Type  =  5)  +  Item  399 
(Transaction  Type  =  6). 

6.  Edit  Check  »1 16:  Item  475  =  Item  472 
■t-  Item  473  +  Item  474. 

7.  Edit  Check  S498:  Item  1359  =  Item  1331 
(Information  Reported  Code  =  2)  ■»•  Item  1332 
(Information  Reported  Code  =  2). 

8.  Edit  Check  #538:  Item  1266  =  Item  1258 
-f  1261  -f  1262  -  1265  (for  Well  Type  Codes 
1.  2  and  3). 

Delete: 

9.  Edit  Checks  »530a  through  #530f 

|FR  Doc  94-5655  Filed  3-10-94;  8:45  ami 
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DEPART^^E^fr  of  the  treasury 

Customs  Service 

19  CFR  Pans  12, 102,  and  134 
[T.D  94-4] 
R!N  15t5-^B34 

Rules  for  Determining  the  Country  of 
Origin  of  a  Good  tor  Purposes  of 
Annex  311  of  the  No.-lh  American  Free 
Trade  Agreement;  Extension  of 
Comments 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACDON:  Interim  regulations;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
period  of  time  within  which  interested 
members  of  the  pubHc  may  submit 
comments  on  interim  Customs 
Regulations  for  determinmg  the  country 
of  origin  of  certain  goods  for  purposes 
of  Annex  311  of  the  North  .American 
Free- Trade  Agrv?ement,  as  im.plemented 
under  the  North  American  Free-Trade 
Agreement  Implementation  Act  (Act). 
Customs  has  been  requested  to  extend 
the  comment  f)eriod  to  allow  additional 
time  to  prepare  responsive  comments. 
The  comment  period  is  extended  to  July 
.S.  1994. 

DATE:  Com.ments  must  be  received  on  or 
before  July  5,  1994. 
FOR  FURTHER  INFORMADON  CONTACT: 
Sandra  L.  Gelhers,  Office  of  Regulations 
and  Rulings  (202-482-6980). 

SUPPLFMEVT4RY  INPOPfMATKW: 

Background 

C}n  January  3.  1994.  a  document  was 
published  in  the  Federal  Register  (T.D. 
94-4,  59  FR  110)  containing  the  interim 
regulations  that  represent  fulfillment  of 
the  obligations  of  the  United  States 
under  paragraph  1  of  Annex  311  of  the 
i>Jorth  American  Free-Trade  Agreement 
(NAFTA),  as  implemented  under  the 
North  American  Free-Trade  Agreement 
Implementation  Act  (Act)  (Pub.  L.  103- 
182,  107  Stat.  437  (Decembers,  1993)). 
The  dcKument  soUcited  public 
comments  that  were  to  be  received  on 
or  before  April  4,  1994. 

Customs  has  been  requested  to  extend 
the  period  of  time  for  comments  in 
order  to  afford  interested  parties 
additional  time  to  study  the  interim 
regulations  and  prepare  responsive 
comment.  In  view  of  the  extensiveness 
and  importance  of  the  interim 
regulations.  Cu.stoms  believes  that  the 
requo'^t  fr.r  an  cxtRnsion  of  time  should 
be  granted.  Accordingly,  the  p«moil  of 
time  for  the  submission  of  comments  is 
being  extended  to  July  5,  1994. 


Dsted  Marrh  3.  1994 

Stuart  P.  Seidel. 

Acting  Director,  Office  of  Pegulatjons  and 
Rulings. 
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BiLUNG  CODE  4820-02-P 

Internal  Revenue  Service 

25  CFR  Pert  301 

[TO  8527] 

RIN  1546-AS53 

Disclosure  of  Return  information  to  the 
U.S.  Customs  Service 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  These  amendments  to  the 
regulations  under  26  CFR  part  301 
implement  section  6103(1)(14)  of  the 
Internal  Revenue  Code,  which 
authorizes  the  disclosure  of  certain 
return  information  to  the  U.S.  Customs 
Service.  The  regulations  specify  the 
procedure  by  which  return  information 
may  be  disclosed  and  describe  the 
conditions  and  restrictions  on  the  use  of 
the  information  by  the  U.S.  Customs 
Service. 

EFFECTIVE  DATE:  These  regulaUons  ar« 
effef  tive  Mar;  h  1 1 ,  \9'fA 
FOR  FURTHER  INFCRMAT)ON  CONTACT: 
Donald  Squires.  202-622-4570  (rot  a 
toll-free  numt>er). 

SUPP1.EMENTARY  INFORMAT)ON; 

Background 

The  North  American  Free  Trade 
Agreement  Implementation  Act.  PubHc 
Law  103-182.  107  Stat.  2057.  was 
signed  into  law  on  December  8,  1993. 
Section  522  of  the  Act  adds  section 
6103(1)(14)  to  the  Internal  Revenue  Code 
(Code)  and  directs  the  Treesury 
Department  to  adopt  temporary 
regulations  to  implement  the  new 
section. 

Explanation  of  Provisions 

The  temporary  regulations  specify  the 
procedure  by  which  return  information 
may  be  disclosed  to  of^cers  and 
employees  of  the  United  States  Customs 
Sen.  ice,  as  authorized  by  section 
6103(!)(14)  of  the  Code,  and  describe  the 
conditions  and  restrictions  on  the  u.se 
and  redisclosure  of  that  information. 

The  temporary  regulations  limit  the 
return  information  to  be  disclosed  to 
that  necessary  to  the  purpose  authorizt^d 
by  the  statute,  i.e..  ascertaining  the 
correctness  of  entries  in  Customs  audits 
and  in  other  actions  to  recover  any  loss 
of  revenue  or  collect  amoimts 


determined  to  be  due  and  owing  as  a 
result  of  these  audits.  The  temporary 
regulations  permit  redisclosure  to  the 
Department  of  Justice  for  dvil 
enforc-ement  actions  related  to  these 
collection  efforts.  Consistent  with  the 
statute's  legislative  history,  the 
temporary  regulations  prohibit 
disclosure  of  information  either  (i) 
relating  to  Advance  Pricing  Agreements 
(as  described  in  Rev.  Proc  91-22. 1991- 
1  C.B.  526).  or  (ii)  covered  by  tax  treaties 
and  executive  agreements  with  respect 
to  which  the  United  States  is  a  party. 
The  temporary'  regulations  also 
specifically  prohibit  any  use  or 
redisclosure  of  the  information  by 
Customs  in  a  maimer  inconsistent  with 
section  6103  and  the  regulations. 

Special  ,\nah-8es 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Fle-xibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Donald 
Squires.  Office  of  the  Assistant  Chief 
Counsel  (Disclosure  Litigation).  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS.  Customs 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Pari  301 

Frnployment  taxes,  Estate  taxes,     ' 
Elxcise  taxes.  Gift  taxes.  Income  ta.xes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   •   *  SertJon 
301  fil03(l)(14)-lT  also  issued  under  26 
U.S.C  6103())(14). 

Par.  2.  Section  301.6103(1)(14)-1T  is 
added  to  read  as  follows: 
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§  301.6103(I)(14HT    Disclosure  of  return 
information  to  United  States  Customs 
Service  (temporary). 

(a)  Cenerjl  rule.  Pursuant  to  the 
provisions  of  section  6103(1)(14)  of  the 
Internal  Revenue  Code,  officers  and 
employees  of  the  Internal  Revenue 
Service  may  disclose  to  officers  and 
employe<.'S  of  the  United  States  Customs 
Ser%'ice  return  information  (as  defined 
bv  section  6103(b])  with  respect  to  taxes 
imposed  by  chapters  1  and  6  of  the 
Internal  Revenue  Code  solely  for 
purposes  of,  and  only  to  the  extent 
necessary  in — 

(1)  Ascertaining  the  correctness  of  any 
entry  in  audits  as  provided  for  in 
section  509  of  the  Tariff  Act  of  1930  or: 

(2)  Other  actions  to  recover  any  loss 
of  revenue,  or  to  collect  duties,  taxes, 
and  fees,  determined  to  be  due  and 
owing  pursuant  to  such  audits. 

(1))  Procedures.  Disclosure  of  return 
information  by  officers  or  employees  of 
the  Internal  Revenue  Service  as 
provided  by  paragraph  (a)  of  this  section 
wtII  be  made  only  following  receipt  by 
the  Internal  Revenue  Service  of  a 
vvTitten  request  for  the  disclosure  by  the 
Commissioner  of  the  U.S.  Customs 
Service  identifying — 

(1)  The  particular  items  of  return 
information  to  be  disclosed; 

(2)  The  particular  taxpayer  to  whom 
the  return  information  relates; 

(3)  The  taxable  period  or  date  to 
which  the  return  information  relates; 

(4)  The  particular  purpose  for  which 
each  item  of  return  information  is 
needed,  including  an  explanation  as  to 
how  the  requested  information  is 
necessary  to  accomplish  that  purpose. 
In  addition,  the  request  must  designate 
by  title  the  officers  and  employees  of  the 
Customs  Service  to  whom  the  disclosure 
is  authorized  and  certify  that  the 
Customs  Service  has  initiated  or  intends 
to  initiate,  under  section  509  of  the 
Tariff  Act  of  1930.  an  audit  of  each 
taxpayer  for  whom  return  information  is 
requested  or  that  the  taxpayer  has  a 
transactional  or  ownership  relationship 
with  the  subject  of  such  an  audit. 

(c)  Return  information  subject  to 
disclosure.  Any  return  information 
requested  must  be  necessary  to  a 
Customs  determination  of  the 
correctness  of  any  entry  in  audits 
conducted  under  section  509  of  the 
Tariff  Act  of  1930.  Taxpayers  as  to 
whom  return  information  is  requested 
must  either  be  the  subject  of  a  Customs 
audit  (or  intended  audit)  or  have  a 
transactional  or  ownership  relationship 
with  the  subject  of  a  Customs  audit. 
Requested  information  must  relate  to 
the  declared  value,  classification  or  rate 
of  duly  applicable  to  entered 
merchandise.  Requested  information 


may  also  include  any  adjustment  by  the 
IRS  to  the  items  of  return  information 
described  by  this  paragraph. 

(d)  Return  information  not  subject  to 
disclosure.  The  following  return 
information  may  not  be  requested  or 
disclosed  pursuant  to  section 
6103(11(14)  of  the  Internal  Revenue 
Code:  any  Advance  Pricing  Agreement 
or  information  submitted  to  or  generated 
by  the  IRS  as  part  of  the  negotiation 
process  for  an  Advance  Pricing 
Agreement,  or  any  information  to  the 
extent  its  disclosure  would  be 
inconsistent  with  a  tax  treaty  or 
executive  agreement  with  respect  to 
which  the  United  States  is  a  party. 

(e)  Impainnent  of  tax  administration. 
Return  information  with  respect  to  a 
taxpayer  may  not  be  disclosed  piu^uant 
to  this  section  if  the  IRS  determines  that 
the  disclosure  would  identify  a 
confidential  informant  or  seriously 
impair  any  civil  or  criminal  tax 
investigation  or  proceeding. 

(f)  Use  by  Customs  Senice.  Return 
information  disclosed  under  this  section 
may  be  used  by  the  U.S.  Customs 
Service  to  the  extent  necessary  to 
ascertain  or  to  document  the  correctness 
of  any  entry  in  audits  as  provided  for  in 
section  509  of  the  Tariff  Act  of  1930  and 
in  any  related  administrative 
proceedings  to  recover  any  loss  of 
revenue,  or  to  collect  duties,  taxes  or 
fees,  determined  to  be  due  and  owing 
pursuant  to  these  audits.  Uses  may 
include,  to  the  extent  necessary, 
disclosure  to  the  importer  (or  the  legal 
representative  of  such  importer)  subject 
to  the  audit  with  respect  to  which  the 
fnformation  was  requested. 

(g)  Disclosure  to,  and  use  by,  the 
Department  of  Justice.  Return 
information  disclosed  to  officers  and 
employees  of  the  U.S.  Customs  Service 
as  provided  by  this  section  may  be 
disclosed  by  these  officers  and 
employees  to  officers  and  employees  of 
the  Department  of  Justice  (including 
United  States  attorneys)  personally  and 
directly  engaged  in,  and  solely  for  their 
necessary  use  in,  advocating  or 
defending  the  correctness  of  Customs 
determinations  with  respect  to  any 
entry,  in  any  civil  judicial  proceeding, 
or  any  preparations  therefor  (or  for  their 
necessary  use  in  an  investigation  which 
may  result  in  such  a  proceeding),  to 
recover  any  loss  of  revenue,  or  to  collect 
duties,  taxes  or  fees,  determined  to  be 
due  and  owing  as  a  consequence  of  an 
audit  provided  for  in  section  509  of  the 
Tariff  Act  of  1930. 

(h)  Disclosure  by  officers  and 
employees  of  the  Department  of  Justice. 
Return  information  disclosed  to  officers 
and  employees  of  the  Department  of 
Justice  (including  United  States 


Attorneys)  as  provided  by  this  section 
may  be  disclosed  by  these  officers  and 
employees  to  other  persons  as  is 
necessary  to  properly  accomplish  the 
purposes  or  activities  described  in 
paragraph  (g).  Disclosure  of  return 
information  to  a  person,  other  than  the 
importer  (or  the  legal  representative  of 
the  importer)  subject  to  the  audit  with 
respect  to  which  the  information  was 
originally  requested,  to  properly 
accomplish  any  purpose  or  activity 
described  in  paragraph  (g)  may  be  made, 
however,  only  if  the  purpose  or  activity 
cannot  otherwise  properly  be 
accomplished  without  making  the 
disclosure.  Disclosures  may  include,  but 
are  not  limited  to.  disclosures  where 
necessary — 

(1)  To  properly  obtain  the  services  of 
persons  having  special  knowledge  or 
technical  skills; 

(2)  To  properly  inteniew,  consult, 
depose,  or  interrogate  or  otherwise 
obtain  relevant  information  from,  the 
taxpayer  (or  the  legal  representative  of 
the  taxpayer)  to  whom  the  return 
information  relates  or  any  witness  who 
may  be  called  to  give  evidence  in  the 
proceeding;  or 

(3)  To  properly  conduct  negotiations 
concerning,  or  obtain  authorization  for, 
settlement  or  disposition  of  the 
proceeding,  in  whole  or  in  part,  or 
stipulations  of  fact  in  connection  with 
the  proceeding. 

(i)  Use  in  criminal  judicial 
proceedings.  Return  information 
disclosed  pursuant  to  this  section  may 
not  be  used  in  any  criminal  judicial 
proceeding,  or  any  preparations  therefor 
(or  in  a  criminal  investigation  which 
may  result  in  such  a  proceeding), 
involving  the  enforcement  of  a  criminal 
statute,  without  compliance  with  the 
requirements  of  section  6103(i)  (1)  or  (2) 
as  appropriate.  However,  the  return 
information  may  in  any  event  be  used 
for  purposes  of  complying  with  the 
reouirements  of  section  6103(i). 

(j)  Restrictions.  Return  information 
disclosed  to  officers  and  employees  of 
the  U.S.  Customs  Service  or  to  the 
Department  of  Justice  as  provided  by 
this  section  may  not  be  used  or 
disclosed  for  any  purpose  other  than  to 
ascertain,  or  advocate  or  defend  the 
correctness  of.  Customs  determinations 
with  respect  to,  any  entry  in  the  audits 
for  which  the  information  was  requested 
or  in  certain  actions  resulting  from  the 
audits  as  described  above.  Return 
information  disclosed  to  officers  and 
employees  of  the  U.S.  Customs  Service 
or  to  the  Department  of  lustice  as 
provided  by  this  section  may  not  be 
disclosed  to  any  person,  including  any 
contractor  of  the  U.S.  Customs  Service, 
except  as  provided  by  this  section,  or  as 
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otherwise  provided  by  section  6103  of 
the  Internal  Revenue  Code. 

Dated.  March  7.  1994. 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved: 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  94-5746  Filed  3-8-94;  2:07  pra) 

BILUNG  CODE  4S3(M)1-U 


POSTAL  SERVICE 
39  CFR  Part  265 

Release  of  Information 

AGENCY:  Postal  Service. 

ACTION:  Interim  rule  and  request  for 

comment. 

SUMMARY:  Effective  immediately,  the 
Postal  Service  is  amending  the  rules 
governing  disclosure  of  name  and 
address  information,  39  CFR  265. 6(f}.  to 
limit  public  access  to  change  of  address 
information  filed  by  individuals  and 
families.  This  amendment  applies  only 
to  individual  "walk-in"  or  "write-in" 
requests  for  change  of  address 
information  and  does  not  affect  the 
forwarding  of  mail,  nor  does  it  affect 
any  other  postal  services  for  the 
correction  of  addresses  and  mailing 
lists.  Accordingly,  persons  who  submit 
permanent  change  of  address  orders 
need  to  be  aware  that  their  new 
addresses  may  still  become  known 
through  address  correction.  The  Postal 
Ser\'ice  is  considering  further  action  to 
prevent  disclosure  of  the  change  of 
address  of  a  person  who  has  obtained  a 
protective  court  order. 
DATES:  The  interim  regulations  take 
effect  on  March  11,  1994.  Comments 
must  be  received  on  or  before  May  10. 
1994. 

ADDRESSES:  Written  comments  should 
be  directed  to  Robert  G.  Krause. 
Manager,  Address  Management,  U.S. 
Postal  Service  Headquarters.  475 
L'Enfant  Plaza  West,  SW..  Washington, 
DC  20260-6802.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopving  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  in  room  5801,  U.S.  Postal 
Service  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Selnick,  Address  Management. 
(202) 268-3519. 

SUPPLEMENTARY  INFORMATION:  Because  of 
39  use  410(c)ll),  the  name  or  address 
of  any  postal  patron  is  not  subject  to 
mandatory  disclosure  by  the  Fostal 
Service  under  the  Freedom  of 
Information  Act.  Nevertheless,  current 


postal  regulations  reflect  a  longstanding 
practice  of  furnishing  a  customer's  new 
permanent  mailing  address  upon 
request  to  anyone  who  is  already  in 
possession  of  the  customer's  name  and 
former  address.  The  Postal  Service  is 
able  to  do  this  when  the  customer  has 
filed  a  Change-of-Address  Order.  PS 
Form  3575.  or  written  equivalent,  with 
the  post  office  that  serv'es  the  old 
address.  The  purpose  in  making  the 
■    information  available  has  been  to 
provide  a  convenient  means  of 
obtaining  the  new  mailing  address  of  a 
person  with  whom  one  wishes  to  keep 
in  touch  through  the  mails. 

In  recent  years,  the  Postal  Service  has 
become  aware  of  a  growing  concern 
among  some  members  of  the  public 
regarding  the  privacy  of  address 
information.  Some  people  have  objected 
to  the  practice  of  making  an  individual's 
change  of  address  readily  available  to 
anyone  who  asks  for  it.  For  many,  this 
concern  seems  based  primarily  in  a 
desire  to  keep  information  of  one's 
physical  whereabouts  from  falling  into 
the  hands  of  individuals  who  may  pose 
a  threat  to  one's  personal  security.  This 
kind  of  concern  is  compelling. 
Moreover,  no  postal  interest  is  served  by 
furnishing  the  information  to  persons 
who  are  seeking  it  for  reasons  unrelated 
to  the  use  of  the  mails.  The  Postal 
Service's  objective  is,  as  it  has  always 
been,  to  assist  persons  who  wish  to 
correspond  with  each  other  through  the 
mails.  Given  the  availability  of  a  variety 
of  address  correction  services  that  serve 
that  need,  it  no  longer  seems  necessary 
to  the  Postal  Service's  legitimate 
objectives  to  make  the  information 
available  to  all  who  might  request  it 
either  in  person  or  in  writing  from  the 
post  office  serving  the  former  address. 
Having  considered  the  potentially 
detrimental  effects  on  the  privacy 
interests  of  its  customers,  the  Postal 
Service  has  concluded  that  it  is 
appropriate  to  discontinue  the  practice. 

Under  this  interim  rule,  private 
individuals  for  the  most  part  will  no 
longer  be  able  to  obtain  the  new  address 
of  an  individual  or  family  simply  by 
requesting  it  in  person  or  in  writing 
from  the  post  office  that  serves  the 
former  address.  The  Postal  Service, 
however,  will  continue  to  furnish  upon 
request  and  payment  of  the  prescribed 
fee  the  new  addresses  submitted  by 
those  who  do  not  identify  themselves  on 
the  change  of  address  order  as  either  an 
individual  or  a  family.  Thus,  access  to 
the  new  address  of  an  organization, 
such  as  a  business  or  an  institution,  will 
not  be  restricted  by  the  rule.  Further,  the 
rule  change  is  not  intended  to  have  an 
effect  on  any  other  presently  existing 


address  or  mailing  hst  correction 
service. 

With  one  exception,  the  regulations  at 
§  265.6(d)(6)  will  remain  unchanged 
insofar  as  they  authorize  disclosure  of 
certain  address  information  (1)  to  a 
federal,  state  or  local  government 
agency  for  official  purposes.  (2)  to  an 
authorized  person  for  the  purpose  of 
service  of  legal  process,  (3)  when 
necessary  to  comply  with  a  court  order, 
or  (4)  to  a  criminal  law  enforcement 
agency  when  an  oral  request  is  made 
through  the  Inspection  Service.  The 
Postal  Service  considers  that  making 
address  information  available  for  these 
purposes  is  supported  by  sound  public 
pohcy.  These  provisions,  which  have 
heretofore  operated  primarily  to  permit 
the  disclosure  of  non-business 
boxholder  and  temporary  change  of 
address  information  in  the  specified 
circumstances,  will,  under  the  revised 
regulations,  also  provide  authority  for 
the  disclosure  of  the  newly  restricted 
permanent  change  of  address 
information  of  individuals  and  families. 
For  example,  pursuant  to  paragraph 
(d)(6)(ii),  which  will  be  renumbered  as 
paragraph  (d)(4)(ii).  both  permanent  and 
temporary  change  of  address 
information  pertaining  to  an  individual 
or  family  will  be  furnished  to  a  person 
empowered  by  law  to  serve  legal 
process,  or  the  attorney  for  a  party  in 
whose  behalf  service  will  be  made,  or  a 
party  who  is  acting  pro  se,  upon  receipt 
of  the  written  information  specified  in 
that  paragraph.  The  only  substantive 
change  being  made  to  the  text  of  former 
paragraph  (d)(6)  occurs  in  subparagraph 
(iii).  which  is  being  amended  in 
conformity  with  the  Privacy  Act  of 
1974.  5  U.'S.C.  552a,  to  make  clear  that 
change  of  address  and  boxholder 
information  that  is  not  otherwise  subject 
to  disclosure  under  these  regulations 
may  not  be  disclosed  pursuant  to  a 
subpoena,  which  typically  is  signed  by 
an  attorney  or  a  Clerk  of  Court,  but  may 
be  disclosed  only  pursuant  to  an  order 
of  a  court  bearing  the  signature  of  a 
judge, 

Minor  conforming  changes  are  also 
being  made  in  §§  265.6(d)  and  265.9(g) 
at  this  time. 

Due  to  the  element  of  personal 
security  of  members  of  the  public 
associated  with  this  rule  change,  the 
Postal  Service  has  determined  to  place 
the  change  immediately  into  effect  on 
an  interim  basis.  Although  the  Postal 
Service  is  exempted  by  39  US.C.  410(a) 
from  the  advance  notice  requirements  of 
the  Administrative  Procedure  Act 
regarding  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  interested  persons 
to  submit  written  comments  concerning 
the  interim  rule.  These  comments  will 
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be  considered  before  a  final  rule  is 
adopted. 

I  ist  of  Subjects  in  39  CFR  Part  265 

Disclosure  of  Information,  Postal 
Service. 

For  the  reasons  set  out  in  this  notice, 
the  Postal  Serv'ice  adopts  the  following 
interim  amendments  to  part  265  of  39, 
Code  of  Federal  Regulations. 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  39  CFR 
part  263  continues  to  read  as  follows: 

Authority:  39  U  S  C.  401:  5  U.S.C.  552: 
Inspector  General  Act  of  1978.  as  amended 
(Pub  L.  95-452.  as  amended).  5  U.S.C.  App 

§  265.6    [Amended] 

2.  Paragraph  (d)(1)  of  section  265.6  is 
revised  and  the  introducton,-  text  of 
paragraph  (d)  is  republished  to  read  as 
follows: 

»        •        •         *         • 

(d)  Disclosure  of  Names  and 
Addresses  of  Customers.  Upon  request, 
the  addresses  of  specifically  identified 
postal  cu.stomers  will  be  made  available 
only  as  follows: 

(1)  Change  of  address.  The  new 
address  of  any  specific  customer  who 
has  filed  a  permanent  or  temporary 
Change  of  Address  Order  (Form  3575. 
hand-written  order  or  electronically 
communicated  order)  will  be  furnished 
to  any  person  upon  pa^Tnent  of  the  fee 
prescribed  in  paragraphs  (e)(3)  and 
(g)(5)  of  §  265.9,  except  that  the  new 
address  of  a  specific  customer  who  has 
indicated  on  the  order  that  the  address 
change  is  for  an  individual  or  an  entire 
family  will  be  furnished  only  in  those 
circumstances  stated  at  paragraph  (d)(4) 
of  this  section.  Disclosure  will  be 
limited  to  the  address  of  the  specifically 
identified  individual  about  whom  the 
information  is  requested  (not  other 
family  members  or  individuals  whose 
names  may  also  appear  on  the  change  of 
address  order.)  Other  information  on 
Form  3575  or  copies  of  the  form  will  not 
be  furnished  except  in  those 
circumstances  stated  at  paragraphs 
(d)(4)(i).(d)(4Kiii).or(d)(4)(iv)oflhis 
section.  The  fee  is  waived  for  providing 
information  under  the  circumstances 
listed  at  paragraph  (d)(4)  of  this  section. 
See  pa.-agraph  (g)(5)  of  §  265.9. 
*         tt         •         •         « 

3  Paragraph  (d)(2)  of  §256.6  is 
removed,  paragraph  (d)(3)  of  that 
section  is  redesignated  as  paragraph 
(d)(2).  and  the  reference  to  §  256.8 
appearing  in  the  first  sentence  thereof  is 
c  hanged  to  read  "§  265.9." 


4.  Paragraph  (d)(4)  of  §  256.6  is 
removed;  paragraph  (d)(5)  of  that 
section  is  redesignated  as  paragraph 
(d)(3);  and  the  references  to  paragraphs 
(d)(6)(i)  through  (d)(6)(ivl  and  to 
paragraphs  (d)(6)(i).  (d)(6)(iii).  or 
(d)(6)(iv)  appearing  in  redesignated 

§  265.6(d)(3)  (ii)  and  (iii)  respectively, 
are  changed  to  read  "(d)(4)(i)  through 
(d)(4)(iv)"  and  "(d)(4)(i).  (d)(4)(iii).  or 
(d)(4)(iv)."  respectively. 

5.  Paragraphs  {d)(6)  through  (d)(10) 
are  redesignated  as  paragraphs  (d)(4) 
through  (d)(8)  respectively. 

6.  Redesignated  (d)(4)(iii)  of  §  265.6  is 
revised  to  read  as  follows: 

*        •        •        •        • 

(4)*    •    * 

(iii)  In  compliance  with  a  subpoena  or 
court  order,  except  that  change  of 
address  or  boxholder  information  which 
is  not  other^vise  subject  to  disclosure 
under  these  regulations  may  be 
disclosed  only  pursuant  to  a  court  order. 

7.  In  redesignated  paragraph  (d)(4)(iv) 
of  §  256.6,  the  reference  to  paragraph 
(d)(6)(i)  appearing  in  the  last  sentence  is 
changed  to  read  "paragraph  (d)(4)(i)". 

§265.9    [Amended] 

8.  Paragraph  (g)(5)  of  §  265.9  is 
amended  by  changing  the  reference  to 
paragraph  (d)(6)(ii)  appearing  in 
paragraph  (g)(5)(ii)  to  read  "(d)(4)(ii)" 
and  by  changing  the  reference  to 
paragraph  (d)(6)(iv)  appearing  in 
paragraph  (g)(5)(iv)  to  read  "(d)(4)(iv)." 
Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Doc.  94-5749  Filed  3-10-94;  8:45  am] 

BILUNG  CODE  7T1fr-12-*fl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[MT12-1-6135;  FRL-^07-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM,,  Implementation 
Plan  for  Montana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  EPA  approves 
the  State  implementation  plan  (SIP) 
submitted  by  the  State  of  Montana  to 
achieve  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerod>'namic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
The  SIP  was  submitted  by  Montana  to 
satisfy  certain  federal  requirements  for 
an  approvable  moderate  nonattainment 


area  PM,,,  SIP  for  Butte.  The  State  has 
committed  to  complete  several  actions 
for  this  SIP,  including  issues  regarding 
its  New  Source  Review  and  Prevention 
of  Significant  Deterioration  regulations, 
test  methods,  emergency  episode  plan, 
operating  permit  program,  and 
contingency  measures.  EPA  will  take 
separate  action,  as  appropriate,  on  these 
rules  when  the  State  fulfills  its  related 
commitments. 

EPA  is  also  correcting  a  previous  error 
in  describing  the  boundary  for  the  Butte 
nonattainment  area. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  April  11,  1994. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Environmental  Protection 
Agency,  Region  VIII,  Air  Programs 
Branch,  999  18th  Street,  suite  500. 
Denver,  Colorado  80202-2405;  Montana 
Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau,  Cogswell  Building,  Helena, 
Montana  59620-0901;  and  Mr.  Jerry 
Kurtzweg.  ANR-443.  Environmental 
Protection  Agency,  401  M  Street,  SVV., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt.  Environmental  Protection 
Agency,  Region  VTII,  (303)  293-1769, 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

The  Butte,  Montana  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  See  56  FR 
56694  (November  6,  1991);  40  CFR 
81.327  (Silver  Bow  County-Butte).  The 
air  quality  planning  requirements  for 
moderate  PMio  nonattainment  areas  are 
set  out  in  subparts  1  and  4  of  part  D, 
title  I  of  the  Act. 

The  EPA  has  issued  a  "General 
Preamble"  describing  EP.A.'s  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  Ad,  including  those  State 
submittals  containing  moderate  PMm 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 


I  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  air  quality  planning 
requirements  for  areas  that  do  not  meet  (or  that 
significantly  contribute  lo  ambient  air  quality  in  a 
nearby  area  that  does  not  ineell  the  PM,o  National 
Ambient  Air  Quality  Standards  (see  Pub.  L  No. 
101-549.  104  Stat.  2399).  References  herein  are  lo 
the  Clean  Air  Ad.  as  amended  ("the  .Act").  42 
use.  740\.  etseq. 
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interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  final  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMio  nonattainment  areas 
[i.e.,  those  areas  designated 
nonattainment  for  PM,o  under  section 
107(d)(4)(B)  of  the  Act)  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15, 
1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (R.^CT))  shall  be 
implemented  no  later  than  December 
10.  1993; 

2.  Either  a  demonstration  (including 
air  quality  modeUing)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  1994.  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demon.strate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31. 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  soiu^ces  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188,  and  189of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30.  1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  1,5, 
1993  that  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  apphcable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13543-13544. 

On  September  28.  1993.  EPA 
announced  its  proposed  approval  of  the 
Butte.  Montana  moderate  nonattainment 
area  PMio  SIP  as  meeting  those 
moderate  PMio  SIP  requirements  due  on 
November  15.  1991  (58  FR  50530- 
50536).  In  that  proposed  rulemaking 
action  and  related  Technical  Support 


Document  (TSD).  EPA  described  in 
detail  its  interpretations  of  title  I  and  its 
rationale  for  proposing  to  approve  the 
Butte  moderate  nonattairmient  area 
PMio  SIP  taking  into  consideration  the 
specific  factual  issues  presented. 

EPA  requested  public  comments  on 
all  aspects  of  the  proposal  (please 
reference  58  FR  50535).  and  comments 
from  the  State  of  Montana  were  received 
during  the  comment  period,  which 
ended  on  October  28, 1993.  For  further 
discussion  of  these  public  comments, 
please  see  below  and  the  Addendum  to 
the  TSD  for  EPA's  proposed  rulemaking 
action  on  this  SIP.  This  final  action  on 
the  Butte  moderate  nonattainment  area 
PMio  SIP  is  unchanged  from  the 
September  28.  1993  proposed  approval 
action,  except  one  typographical  error 
noted  by  EPA.  In  the  table  describing 
sources,  controls,  emission  reductions, 
and  effective  dates,  the  effective  date  for 
the  Montana  Resources,  Inc.  permit 
modification  should  have  been  listed  as 
March  20,  1992  instead  of  March  10, 
1992,  as  indicated. 

The  discussion  herein  provides  only  a 
broad  overview  of  the  proposed  action 
EPA  is  now  finahzing.  The  public  is 
referred  to  the  September  28,  1993 
proposed  rule  for  a  more  in  depth 
discussion  of  the  action  now  being 
finalized. 

II.  Response  fo  Comments 

EPA  did  not  receive  any  adverse 
public  comments  regarding  its 
September  28,  1993  proposed  approval 
of  the  Butte  moderate  nonattainment 
area  PMio  SIP  (58  FR  50530-50536). 
However,  the  State  of  Montana 
submitted  the  following  comments  for 
clarification.  In  a  letter  dated  October 
27.  1993  fi-om  Jeff  Chaffee.  Montana 
Department  of  Health  and 
Environmental  Sciences,  to  Amy  Piatt. 
EPA.  the  State  indicated  that  since 
submitting  the  original  moderate 
nonattainment  area  PMio  SIP  for  Butte, 
it  discovered  a  minor  error  in  the 
emissions  inventory  report  and  the 
control  strategy  calculations.  The  State 
inadvertently  included  the  municipality 
of  Walkerville  in  the  nonattainment  area 
boundary,  Therefore,  the  emissions 
inventory  was  slightly  higher  due  to 
Walkerville  emissions.  When  applying 
the  emission  reduction  credits  derived 
from  control  strategies  outlined  in  the 
SIP,  a  slightly  larger  reduction  was 
demonstrated  since  the  credits  were 
being  applied  to  higher  emission  levels 
than  appropriate. 

The  Walkerville  area  has  very 
minimal  emissions  that  do  not 
contribute  to  the  Butte  nonattainment 
problem.  The  Walkerville  residential 
wood  burning  emissions  constituted 


only  2.0%  of  the  total  residential  wood 
burning  emissions  reported  from  all 
grids.  Walkerville's  paved  road  dust 
emissions  made  up  only  0.4%  of  the 
total  paved  road  dust  emissions 
reported  from  all  grids.  Therefore,  ' 

correcting  the  control  strategy 
calculations  for  these  sources  did  not 
significantly  change  the  control  credits 
nor  result  in  an  inabifity  to  demonstrate 
attainment  and  maintenance  of  the  PMio 
NAAQS  in  Butte.  With  the  adjustments, 
the  24-hour  attainment  value  [i.e., 
ambient  PMio  air  quality  levels  achieved 
by  1995  -)  increased  0.1  \ig/m^  to  144  4 
M.g/m'  and  the  annual  attairunent  value 
is  unchanged  at  42.1  ng/m^.  (Before 
these  adjustments,  the  24-hour 
attainment  value  was  144.3  ^g/m'.)  The 
adjusted  24-hour  maintenance  value 
[i.e.,  ambient  PMio  air  quahty  levels 
maintained  through  January  1,  1998) 
increased  1.3  jig/m'  to  145.5  >ig/m^  and 
the  annual  maintenance  value  increased 
0.1  ^lg/m^  to  41.7  ^g/m^.  (Before  these 
adjustments,  the  24-hour  and  annual 
attainment  values  were  144.2  tig/m^  and 
41.6  >ig/m^,  respectively.) 

The  State  believes  that  since  the 
reported  emissions  from  Walkerville 
were  determined  to  be  insignificant  and 
the  control  values  and  demonstrations 
are  not  significantly  ahered,  the  SIP  is 
still  adequate.  These  corrected 
calculations  are  based  on  more  accurate 
emissions  inventory  numbers,  and  the 
adjusted  values  still  adequately 
demonstrate  attainment  and 
maintenance  of  the  PMio  NAAQS.  Since 
these  corrected  values  do  not  represent 
major  changes  to  those  considered  in 
EPA's  proposed  action,  EPA  is 
proceeding  with  its  approval  of  this  SIP. 
There  is  no  need  to  adopt  additional 
control  measures  based  on  these 
adjusted  calculations. 

This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Governor  of  Montana  submitted  the 
Butte  PMio  SIP  in  a  letter  dated  July  9, 
1992.  Technical  corrections  were 
submitted  by  the  State  with  a  letter 
dated  May  17,  1993.  The  submittals 
were  intended  to  satisfy  those  moderate 
PMio  SIP  requirements  due  for  Butte  on 
November  15,  1991.  As  described  in 
EPA's  proposed  action  on  this  SIP  (58 
FR  50530-50536,  September  28,  1993). 
the  Butte  moderate  nonattainment  area 


2  The  Clean  Air  Act  calls  for  atlainmenl  by 
December  31,  1994  Section  188|c)(l).  EPA 
interprets  the  States  demonstration  as  providing  for' 
attainment  of  the  PM.o  NAAQS  by  janaary  1.  1995 
EPA  is  approving  the  State's  demonstration  on  ihp 
basis  of  the  de  minimis  differential  between  the  two 
dates. 
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P.Mio  plan  includes,  among  other  things, 
a  comprehensive  and  accurate 
emissions  inventory,  control  measures 
that  satisf)'  the  RACM  requirement,  a 
demonstration  (including  air  quality 
modelling)  that  attainment  of  the  PMio 
NAAQS  will  be  achieved  by  January  1. 
1995  {see  footnote  #2).  provisions  for 
meeting  the  November  15,  1994 
quantitative  milestone  and  reasonable 
further  progress,  and  enforceabihty 
documentation.  Further,  EPA  proposed 
to  determine  that  major  sources  of 
preciuvjrs  of  PMio  do  not  contribute 
significantly  to  PMio  levels  in  excess  of 
the  NAAQS  m  Butte.'  Please  refer  to 
KF.A's  notice  of  proposed  rulemaking 
(58  FR  5C530)  and  the  TSD  for  that 
action  for  a  more  detailed  discussion  of 
these  element.*  of  the  Butte  plan. 

In  this  notice  of  final  rulemaking 
action.  EPA  is  aimouncing  its  approval 
rif  those  elements  of  the  Butte  moderate 
nonattainment  area  PMio  SIP  that  were 
due  on  November  15.  1991,  and 
submitted  by  the  Governor  on  July  9, 

1992.  with  technical  corrections 
submitted  in  a  letter  dated  May  17. 

1993.  In  addition.  EPA  is  correcting  the 
nonattainment  area  boundary 
description  for  Butte  in  order  to  address 
an  error  in  the  previous  description.  The 
nonattainment  area  boundary  issue  is 
discussed  in  detail  in  the  September  28, 
1993  proposed  approval  and  associated 
TSD. 

EPA  finds  that  the  State  of  Montana's 
PMio  sip  for  the  Butte  moderate 
nonattainment  area  meets  the 
Reasonably  Available  Control  Measures 
(RACM).  including  Reasonably 
Available  Control  Technology  (R-ACT). 
requirement.  Five  sources/source 
categories  were  identified  as 
contributing  to  the  PMio  nonattainment 
problem  in  Butte  and,  therefore,  were 
targeted  for  control  in  the  SIP.  The  State 
has  demonstrated  that  by  applying 
control  measures  to  area  sources  (re- 
entrained  road  dust,  residential  wood 
combustion,  prescribed  burning,  and 
motor  vehicle  exhaust),  as  well  as 
reducing  allowable  emissions  through 
air  quality  permit  modifications  for 
Montana  Resources.  Inc.  and  Rhone- 
Poulenc.  Butte  will  be  in  attainment  by 
January  1, 1995  (see  footnote  #2)  and  it 
does  not  appear  that  applying  further 
control  measures  to  these  sources  would 
expedite  attainment. 


'Theconiequencesof  this  finding  are  to  exclude 
these  sources  from  the  applicability  of  PMm 
nonatldinmenl  area  control  requirements.  Note  thai 
EP.^'s  findir.g  is  based  on  the  current  character  of 
the  area  including  for  example,  the  existing  mix  of 
sources  in  the  area  It  is  possible,  therefore,  that 
future  growth  could  change  the  significance  of 
piTcursors  in  the  area 


EPA  views  the  following  measures  as 
reasonable,  enforceable,  and  responsible 
for  significant  PMio  emissions 
reductions  in  Butte:  (1)  Butte/Silver 
Bow  Resolution  No.  1307,  which  sets 
sanding  and  chip  sealing  standards  and 
street  sweeping  and  flushing 
requirements,  (2)  Butte/Silver  Bow 
Ordinance  No.  330,  which  regulates 
residential  wood  burning  and  idling 
diesel  vehicles  and  locomotives;  (3) 
industry  permit  modifications  made  at 
Rhone-Poulenc  to  reduce  allowable 
plant-wide  emissions;  and  (4)  the 
federal  tailpipe  standards,  which 
provide  an  ongoing  benefit  due  to  fleet 
turnover  A.l.-.o,  additional  control 
measures  w >  re  implemented  through 
industry  permit  modifications  made  at 
Montana  Resources,  hic.  to  (a)  limit 
winter  PMio  emissions  from  haul  trucks 
and  support  vehicles,  (b)  limit  winter 
PMio  diesel  exhaust  emissions;  and  (c) 
limit  winter  PM»o  emissions  from  the 
ore  dump,  molybdenum  dryer  and  lime 
handling  process.  The  RACM  (including 
RACT)  provisions  in  the  SIP  and  the 
additional  control  measures 
implemented  at  Montana  Resources. 
Inc.  are  described  further  in  the 
technical  support  document  associated 
with  EPA's  September  28, 1993  notice 
of  proposed  rulemaking  on  this  SIP. 

Furtner,  although  no  credit  was 
claimed  in  the  SIP.  EPA  notes  that  the 
State  has  adopted,  as  part  of  the  Butte 
SIP,  the  Montana  Smoke  Management 
Plan,  which  sets  standards  for  the 
regulation  of  prescribed  burning.  EPA 
approved  this  plan  in  a  separate 
rulemaking  action. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
ass(x;iated  control  measures  (including 
available  control  technology)  and  an 
explanation  of  why  certain  available 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD 
accompanying  EPA's  proposed  approval 
of  the  Butte  moderate  PMio 
nonattainment  area  SIP  (58  FR  50530). 
EPA  has  reviewed  the  State's 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana's  PMio 
nonattainment  plan  for  Butte  will  result 
in  the  attainment  of  the  PMio  NAAQS 
by  January  1, 1995  (see  footnote  #2).  By 
this  notice  EPA  is  approving  the  Butte 
PMio  plan's  control  measures  as 
satisfying  the  RACM,  including  RACT, 
requirement. 

As  noted,  EPA  did  not  propose  to 
approve  some  aspects  of  the  Butte  SIP. 
as  explained  in  the  notice  of  proposed 
rulemaking  (58  FR  50530-50536)  and 
associated  TSD.  To  address  EPA- 
idcntified  deficiencies  in  the  Butte  and 


statewide  SIP,  the  State  committed  to 
complete  additional  tasks  to  correct 
these  deficiencies.  A  more  detailed 
explanation  of  the  State's  commitments 
can  be  found  in  EPA's  September  28, 
1993  proposed  approval  of  the  Butte 
moderate  nonattainment  area  PMio  SIP 
(58  FR  50530-50536)  and  the  TSD  for 
that  action). 

The  State  has  fulfilled  one 
commitment  regarding  revising  the 
demonstrations  of  attainment  and 
maintenance  to  properly  handle 
background  concentrations,  and  another 
commitment  regarding  clarification  that 
the  statewide  emergency  episode  plan 
applies  in  Butte.  These  commitments 
were  fulfilled  by  the  State  with  the 
submittal  of  the  May  17,  1993  technical 
corrections.  The  remaining 
commitments  do  not  impact  the 
attainment  or  maintenance 
demonstrations,  credited  control 
strategies  in  the  Butte  PMic  SIP,  or  other 
federal  Clean  Air  Act  SIP  requirements 
for  the  Butte  moderate  PMio 
nonattainment  area  due  to  EPA  on 
November  15,  1991.  Therefore,  EPA  will 
take  separate  action,  as  appropriate, 
when  the  remaining  commitments  are 
fulfilled  by  the  State. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Final  Action 

This  document  announces  EPA's  final 
action  on  the  rulemaking  proposed  at  58 
FR  50530.  As  noted  elsewhere  in  this 
action,  EPA  received  no  adverse  public 
comments  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  1 
to  Table  3  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19.  1989. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600.  ef  seq..  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
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do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
i.Tipact  on  a  substantial  number  of  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246,  255-66  (1976);  42 
use.  7410(a)(2). 

Under  section  307(l))(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  10,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  file,  and  shall 
not  postpone  the  effectiveness  of  such 
rule  or  adion.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforc;e  its  requirements.  (See  section 
30^(b)(2).) 

Executive  Order  (EO)  J 2866 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Li.st  of  Subjects 

40  CFH  Pen  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
IncorfMDration  by  reference. 
Lntergovemmental  relations.  Nitrogen 


dioxide.  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide,  and  Volatile  organic 
compounds. 

40CFEPart81 

Air  pollution  control,  National  Parks, 
Wilderness  areas. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Montana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated;  November  12, 1993. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  BB — Montana 

2.  Section  52.1370  is  a.mended  by 
adding  paragraph  (c)(29)  to  read  as 
follows: 

§52.1370    Wenttficatton  of  ptan. 

•         •         *         •         • 

(c)  *   *   • 

(29)  The  Governor  of  Montana 
submitted  a  porlion  of  the  requirements 
for  the  nuxierate  nonattainment  area 
PM,,,  State  Implementction  Plan  (SIP) 
for  Butte,  Montana  wiiii  a  letter  dated 
July  9,  1992,  with  technical  corrections 
dated  May  17.  1993.  The  submittals 
were  made  to  satisfy  those  moderate 
P.Mio  nonattairunent  are.a  SIP 
requirements  due  for  Butte  on 
November  15,  1991. 

(i)  Inrxjrporation  by  ref»>rv;u(» 

(A)  Stipulation  signed  Otlober  8,  1991 
between  the  Montarte  Department  of 
Health  and  Environmental  Sciences  and 
the  Butte-Silve'  Bow  Council  of 
Commissioners,  which  delineates 
responsibilities  and  authorities  between 
the  two  entities. 

(B)  Board  order  issued  on  November 
15.  1991  by  the  Montana  Board  of 
Health  and  Environmental  Sciences 
approving  the  Butte-Silver  Bow  Air 
Pollution  Control  Program. 


(C)  Stipulation  between  the  Montana 
Department  of  Health  and 
Environmental  Sciences  (signed 
September  27.  1991),  the  Montana 
Department  of  Transportation  (signed 
October  4,  1991),  and  the  Butte-Silver 
Bow  Council  of  Commissioners  (sigi>ed 
October  7,  1991)  to  ensure  that  Butte- 
Silver  Bow  and  the  Montana 
Department  of  Transportation  comply 
with  Butte-Silver  Bow  Council 
Ri'.solution  No.  1307. 

(D)  Butte/Silver  Bow  Resolution  No. 
1307,  effective  Manii  6,  1991,  which 
addresses  sanding  and  chip  sealing 
standards  and  street  sweeping  and 
flushing  requirements. 

(E)  Butte/Silver  Bow  Ordinance  No. 
330.  effective  August  3,  1988,  which 
addresses  residential  wood  burning  and 
idling  diesel  vehicle  and  locomotive 
requirements. 

(li)  .Additional  material. 

(A)  Mon'ana  E>epartment  of  Health 
and  Environmental  Sciences  Air  Quality 
Permit  #1636A,  with  a  final 
modification  date  of  October  26.  1991, 
for  Rhone-Poulenc's  elemental 
phosphorus  plant. 

(B)  Montana  Department  of  Health 
and  Environmental  Sciences  Air  Quality 
Permit  #1749-04,  with  a  final 
modification  date  of  March  20,  1992.  for 
Montana  Resources,  Inc.'s  open  pit 
copper  and  molybdenum  mine, 
crushing  and  milling  operation  and 
concentrator. 

(C)  Montana  Smoke  Management 
Plan,  effective  April  28,  1988,  which 
addresses  prescribed  burning 
requirements. 

(D)  Federal  tailpipe  standards,  which 
provide  an  ongoing  benefit  due  to  fleet 
turnover 

PART  81— (AMENDED) 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  Li.S.C  7401-7671q. 

2.  in  81.327  the  PM-10  table  is 
amended  by  revising  the  entry  for 
"Silver  Bow  County,  Butte"  to  reed  as 
follows: 

§81.327     Montana. 
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Montana— PM-1 0  Nonattainment  Areas 


Designated  Area 


Sitver  Bow  Coanry 

Butle 

The  following  area  of  Butle-Silver  Bow  exduding 
me  temtona)  limits  of  the  City  of  Walkerville: 
begir>ning  at  the  Nonnwest  corner  of  Section 
2,  T.3N..  R.8W  ,  thence  Easterly  to  Northeast 
comef  Sect)on  5.  T  3N.,  R.TV;  ,  fierce  Souttv 
erly  to  Northwest  comer  Section  9,  T.3N.. 
R.7W.;  thence  Easterly  to  Northeast  comer 
Sectjon  10.  T.3N.,  R.7W.;  thence  Southerly  to 
Southeast  comer  Section  22.  T.2N..  R.7W.; 
thence  Westerly  to  Southwest  corner  Section 
19.  T.2N  .  R.7W  ;  thexe  Northerly  to  North- 
west comer  Section  19,  T.2N.,  R.7W.;  thence 
Westerly  to  Southwest  comer  Section  14. 
T,2N.,  R.8W,.  thence  Northerly  to  Southwest 
comef  Section  35.  T.3N.,  R.8W.:  thence  West- 
erly to  SouttiAest  comer  Section  34,  T.3N., 
R.8W.;  thence  Northerly  to  Northwest  comer 
Secton  27.  T.3N..  R.8W  .  thence  Westerly  to 
Southwest  corner  Section  20,  T.3N..  R.8W.; 
therce  Northerly  to  Nothwest  corner  Section 
17.  T.3N  ,  R  8W  .  t^^ence  Easterly  to  North- 
west comer  Section  14,  T  3N..  R.8W.;  thence 
No.'therly  to  the  point  of  beginning. 
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Bi.uNG  CODE  iSe^SO-P 


40CFRPart61 

[FRL^1848-3] 

Delegation  of  Authority;  Wyoming; 
National  Emission  Standards  for 
Hazardous  Air  Pollutants 

AGENCY:  Env  ironmentai  Protection 

.^StTiry  (EPA). 

ACTION:  Final  iiile;  Delegation  of 

a'.'hop.ty. 

SUMMARY:  EPA  is  providing  notice  that 
it  granted  delegation  of  authority  to  the 
State  of  Wyoming  on  December  6,  1993 
to  implement  and  enforce  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  for  asbestos  in  40 
CFR  part  61,  subpart  M,  which  were 
adopted  by  the  State.  This  is  a  result  of 
a  November  4,  1^93  request  for 
delegation  from,  the  State. 
EFFECTIVE  DATE:  This  action  became 
effective  on  December  6,  1993. 
ADDRESSES:  Copies  of  the  State's 
submittal  are  available  for  public 
inspection  between  8  am  and  4  p.m. 
Monday  through  Friday  at  the  following 
office: 

En\ironmental  Protection  Agency, 
Region  V'U],  Air  Programs  Branch,  999 
18th  Street,  suite  500.  Denver.  CO 
80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rrenda  South.  Environmental  Protection 


Agency.  Region  VIII  Air  Programs 
Branch,  suite  500.  Denver.  CO  80202- 
2466. (303)  294-7685. 
SUPPLEMENTARY  INFORMATION:  Section 
112(d)  of  the  Clean  Air  Act  (CAA) 
permits  EPA  to  delegate  to  the  States  the 
authority  to  implement  and  enforce 
standards  set  forth  in  40  CFR  part  61. 
(NESHAPs).  On  November  4.  1993,  the 
State  of  Wyoming  submitted  revisions  to 
its  Asbestos  NESHAP  regulations.  The 
submittal  included  the  addition  of  the 
following  Asbestos  NESHAP  categories: 
Manufacturing,  fabricating,  insulating 
materials,  waste  disposal  for 
manufacturing,  inactive  waste  disposal 
sites  for  manufacturing  and  fabricating 
operations,  operations  that  convert 
asbestos-containing  waste  material  into 
nonasbestos  (asbestos-free)  material. 
Pursuant  to  such  submittal,  on 
December  6.  1993.  delegation  was  given 
with  the  following  letter: 
Honorable  Mike  Sullivan. 
Governor.  State  of  Wyoming,  Office  of  the 
Governor,  Cheyenne,  Wyoming  82002 
Dear  Governor  Sullivan:  On  November  4, 
1993.  you  submitted  several  revisions  and 
additions  to  the  Wyoming  Air  Quality 
Standards  and  Regulations  (VVAQSR).  This 
letter  addresses  only  those  VVAQSR  that 
pertain  to  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAPs)  for 
asbestos,  i.  e..  section  29.  Emission  Standards 
of  Asbestos  for  Demolition,  Renoviition. 
Manufacturing,  Spraying  and  Fabricating  Air 
Pollution  Control  Rules  and  Regulations. 

Subsequent  to  states  adopting  NESHAP 
regulations,  the  Environmental  Protection 
Agency  (EPA)  delegates  the  authority  for  the 


implementation  and  enforcement  of  those 
NESHAPs  so  long  as  those  regulations  are 
equivalent  to,  or  more  stringent  than,  the 
federal  regulations.  EPA,  therefore,  is  acting 
on  the  delegation  of  authority  to  Wyoming 
for  implementation  and  enforcement  of  one 
NESHAP 

EPA  has  reviewed  the  pertinent  statutes 
and  regulations  of  the  State  of  Wyoming  and 
has  determined  that  they  provide  an 
adequate  and  effective  procedure  for  the 
i.Tipiementation  and  enforcement  of  the 
NESHAPs  by  the  State  of  Wyoming. 
Therefore,  pursuant  tosef;tion  112(d)  of  the 
Clean  Air  Act  (CAA),  as  amended,  and  40 
CFR  part  61.  EPA  hereby  delegates  its 
authoritv  for  the  implementation  and 
enforcement  of  the  NESHAPs  to  the  State  of 
Wyoming  as  follows. 

(A)  Responsibility  for  all  covered  sources 
located,  or  to  be  located,  in  the  State  of 
Wyoming  subject  to  the  emission  standards 
for  hazardous  air  pollutants  promulgated  in 
40  CFR  part  61  subpart  .M.  The  category  of 
hazardous  air  pollutant  sources  covered  by 
this  delegation  is  as  follows:  .■Vsbestos 
manufacturing,  demolition  and  renovation, 
spraying,  fabricating,  insulating  materials, 
waste  disposal  for  manufacturing,  fabricating, 
demolition,  renovation  and  spraying 
operations,  inactive  waste  disposal  sites  for 
manufacturing  and  fabricating  operations, 
air-cleaning,  reporting,  active  waste  disposal 
sites,  and  operations  that  convert  asbestos- 
containing  waste  material  into  nonasbestos 
(asbestos-free)  material.  This  delegation  does 
not  include  the  following  categorv  of  sources: 
asbestos  mills,  roadways,  waste  disposal  for 
asbestos  mills,  and  inactive  waste  disposal 
for  asbestos  mills  EPA  will  retain  the 
authority  to  implement  and  enforce  those 
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categories  of  sources  not  delegated  to  the 
State. 

(B)  Not  all  authorities  of  NTESR^iPs  can  be 
delegated  to  states  under  Section  112(d)  of 
the  CAA.  The  EPA  Administrator  retains  the 
authority  to  implement  those  sections  of 
NESHAPs  that  require:  (l)  Approving 
equivalency  determinations  and  alternative 
test  methods;  (2)  decision-making  to  ensure 
national  consistency;  and  (3)  EP.^  rulemaking 
to  implement.  The  following  are  the 
authorities  in  40  CFR  pen  61  subpart  M  that 
EPA  cannot  delegate  to  the  State; 

(i)  Section  61.149(c)(2)  pertains  to  an 
alternative  emission  control  and  v*'aste 
treatment  method  for  waste  disposal  for 
asbe«tos  mills; 

(ii)  Section  61.150(a)(4)  pertains  to  an 
alternative  emission  control  and  waste 
treatment  method  for  waste  dispo<ial  for 
manufacturing^,  fabricating,  demoliv.on. 
renovation,  and  spraying  operations; 

(iii)  Section  61  151(c)  pertains  to  an 
alternative  control  method  for  inactive  waste 
disposal  sites  for  asbestos  mills  and 
raanufarfuring  and  fabrication  operations; 

(iv)  Section  61.152fb)(3)  pertains  to  the  use 
of  filtering  equipment  other  than  described  in 
paragraphs  (aKD  and  (b)(1)  and  (2)  of  Section 
61.152  for  air  cleaning; 

(v)  Section  61.154(d)  jjertains  to  an 
a'tematlve  emission  control  method  for 
dctive  waste  disposal  sites;  and 

(vi)  Section  61  155(a)  pertains  to  the 
construction  of  a  facility  wb.jch  converts 
asbestos-containing  waste  material  into 
nonasbestos  (asbestos-free)  material. 

(C)  As  40  CFK  part  61  subpart  M  is  updated 
by  EPA,  Wyoming  must  revise  its  rules  and 


regulations  accordm^y  and  In  a  timely 
marmer  or  such  delegation  will  he  revoked 

This  delegation  is  tjased  upon,  and  is  a 
continuation  of,  the  same  conditions  as  those 
stated  in  EPA's  original  delegation  letter  of 
August  2,  1977,  except  that  condition  6. 
relating  to  Federal  facilities,  has  be«n  voided 
by  the  Clean  Air  Act  Amendments  of  1977. 
It  is  also  important  to  note  that  EPA  retains 
concurrent  enforcement  authority  as  stated  in 
condition  3.  If  at  any  lime  there  is  a  conflict 
between  a  State  and  Federal  Regulation  (40 
CFR  pari  61  subpart  M),  the  Federal 
Regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  the  State,  as  stated  in 
condition  9  of  our  letter  dated  August  2, 
1977. 

In  addition,  whereas  the  original 
delegation  letter  pertained  only  to  NSPS. 
those  conditions  in  the  orgina!  deiegatson 
letter  now  apply  to  the  Asbestos  N'ESHAP,  as 
appropriate.  (A  copy  of  the  August  2,  1977 
letter  was  published  in  the  notices  section  of 
the  FederaJ  Resjister  tf  September  15,  1977 
(42  FR  46386),  along  with  the  associated 
rulemaking  notifying  the  public  that  certain 
reports  ana  applications  required  from 
operators  of  new  or  modified  sources  shall  be 
submitted  to  the  State  of  VVvorr.inK  (42  FR 
46304).  Copies  of  the  Federal  Resis^er  ar»» 
enclosed  for  your  convenience  ) 

Since  this  delegation  is  effective 
Immediately,  there  is  no  need  for  the  Stale 
to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  Wyoming  will 
be  deemed  to  have  accepted  all  the  terms  of 
this  delegation.  An  information  notice  will  be 


published  in  the  Federal  Register  in  the  near 

future  infor*i:ing  tne  public  of  ;n:s 
delegation.  This  letter  will  appear  in  such 
notice  in  its  entirety. 

Sincerely, 
Jack  W.  McGraw. 
Acting  Regional  Administrator 

List  of  Subjects  40  CFR  Part  61 

Air  pollution  control,  Arsenic, 
Asbestos,  Benzene,  Beryllium, 
Hazardous  substances.  Mercury,  Vinyl 
chloride. 

Dated,  Mftnh  1,  1994. 
William  P.  YeUowtail, 
Regional  Administrator. 

40  CFR  part  61  is  amended  as  follows: 

PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

AuthoHty:  42  U.S  Q  Sees  101, 112.  114. 
lift.  301  Gean  Air  Act  as  amended  (42 
use  7401,  7412,  7414.  7416,  7601). 

Subpart  A — General  Provisions 

2.  Section  61.04(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

§6104    Address. 


(c) 


Delegation  Status  of  National  Emission  Standards  for  Hazardous  Air  Polluta.nts 

[(NESHAPs)  (or  Region  VIK] 


Subpart 


A.  General  Provisions  _ _ „. 

C  Beryllium  _ 

D  BeryliMjm  Rocket  Motor  Finng „ 

E   Mercury  _ 

F ,  Vinyl  CMoride  _ _ 

J,  Equlprr^nt  Leaks  (Fugitrv*  Emission  Soufces)  of  Benzene  

L  Berizeoe  trr>.ssK)n  From  Coke  By-Prodixt  Recovery  Plants  „. 

M  Astxjstos  „ _ 

H.  Inorganic  Arsenic  Emissions  From  Glass  Manufactunng  Plants  

O,  Inorganic  Arsenic  Emissions  From  Primary  Copper  Smelters  

P.  Inorgarw;  Arseruc  Emjsskx«  From  Arsenic  Tnoxide  and  Metallic 

Arsenic  ProdLK;tion  Facilities  

V,  Equpment  Leaks  (FugrtK-e  EmissKXi  Sources)  

Y,  Benzene  Emissions  From  Benzene  St.^rage  Vessels  _ 

BB,  Benzene  Emissions  From  Benzene  Transter  Operations  

FF.  Benzene  Waste  Operations  „ 


State 


CO 


(•) 
D 

n 
(•) 
(•) 

D 


(•) 


MT' 


(•) 
(•) 
(•) 

D 
D 
D 
(•) 
D 
D 
(•) 

(•) 
D 
(•) 
(•) 
D 


ND« 


(•) 
(•) 
D 
(•) 
(•) 
(•) 
(•) 
(*) 
(•) 
(•) 

(*) 
(•) 
(•) 
(•) 


SO' 


(•) 


(•) 


l/T« 


WY 


(•) 
(•) 
(•) 
(•) 
(•) 
(•) 
D 
D 
(•) 
(•) 

n 
n 
n 
n 
n 


n- 


(')  Indicates  approval  of  state  regulation. 

'  fndicates  approval  of  National  Emisswn  Standards  for  Hazardous  Air  Pollutants  as  part  of  the  State  Implementation  Plan  (SlP). 

^Dele-gation  oniy  to'  asbestos  demolition,  renovation,  spraying,  manutactuting,  and  fatxicatir>g  operations,  ir^sulating  materials,  waste  disposal 
(or  demolition,  renovation,  spraying,  manufacturing  afKJ  fabricating  operatioris,  inactive  waste  disposal  sites  lor  manoiactunng  and  fatyicating  op- 
erations, and  operations  ttiat  cor;vert  actiestos-contaimng  waste  material  into  nonasbestos  (asoestos-lree)  matenal. 
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[FR  Doc  94-5613  Filed  3-10-94;  8:45  am) 

BiLUNG  CODE  6560-50-P 

40  CFR  Part  185 
(CPP-3002378;  FRL-4767-3] 
RIN  No.  2070-AB78 

Dichlorvos;  Stay  of  Effective  Date  for 
Order  Revoking  Food  Additive 
Regulation 

AGENCY;  Environmental  Protection 

.-X^fucy  (EPA). 

ACTIO):  Final  rule;  Stay  of  effective  date. 

SUMMARY:  EPA  is  staying  the  effective 
date  of  an  order  which  was  published  in 
the  Federal  Register  of  November  10. 
1993  (58  FR  59663]  regarding  the 
revocation  of  the  food  additive 
regulation  for  dichlorvos.  EPA  received 
a  petition  to  stay  the  March  10.  1994 
effective  date  for  the  revocation  of  the 
food  additive  regulation  (40  CFR 
185.1900).  EPA  is  staying  the  effective 
date  in  order  to  review  the  petition  and 
determine  whether  to  grant  a  stay,  and 
if  so,  for  what  penod. 
DATES:  <\ny  affected  person  may  submit 
comments  on  the  petition  to  stay  on  or 
before  March  28,  1994.  This  stay  is 
effective  Miirch  10,  1994. 
ADDRESSES:  Comments,  identified  by  the 
document  control  number,  [OPP- 
3002378] .  mav  be  submitted  to:  OPP 
Docket,  Rm  1132,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Hv\7.,  Arlington,  VA 
22202 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Niloufar  Nazmi,  Special  Review 
and  Reregistratioh  Division  (7508\V). 
Environmental  Protection  Agency,  401 
M  St  ,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Crystal  Station 
«1,  3rd  Floor.  Rm.  \VF3lLl.  2800 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(70'!)-:^08-8028. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  10,  1993 
(')H  FR  5<t66?),  EP,-\  issued  an  order 
revoking  the  food  additive  regulation  for 
dichlorvos  (2,2-dichlorovinyl  dimethyl 
phosphate),  also  known  as  DDVP,  based 
on  the  determination  that  this  food 
additive  regulation  is  inconsistent  with 
the  Delaney  Clause  which  is  found  in 
section  409  of  the  Federal  Food,  Drug 
and  Cosmetic  Act.  In  that  order,  EPA  set 
an  expiration  date  of  March  10,  1994  for 
the  food  additive  regulation  affected  by 
that  order 

Any  person  adversey  affected  vvas 
given  a  30-day  opportunity  to  (1)  file 
written  objections  to  the  order,  (2)  file 
a  written  request  for  an  evidentiary- 


hearing  on  the  objection,  and  (3)  file  a 
petition  for  a  stay  of  the  effective  date. 
EPA  stated  that  if  any  petition  for  a  stay 
were  received,  the  Agency  would  stay 
the  March  10. 1994  effective  date  of  the 
order  as  to  the  particular  food  additive 
regulation  for  which  the  stay  was  sought 
for  such  time  as  is  required  to  review 
and  make  a  determination  on  the  stay 
petition(s). 

AMVAC  Chemical  Corporation 
(AMVAC)  submitted  a  petition  for  a  stay 
of  the  effective  date  of  the  revocation 
announced  in  the  November  10.  1993 
Federal  Register.  Therefore,  by  this 
document  EPA  is  staying  the  effective 
date  of  that  order  until  such  time  as  EPA 
issues  its  response  to  AMVAC's  stay 
petition. 

Any  comments  regarding  AMVAC's 
petition  for  a  stay  of  the  March  10,  1994 
effective  date  for  the  food  additve 
regulation  for  DDVT,  identified  by  the 
document  control  number,  OPP- 
300237B,  may  be  forwrded  within  15 
days  of  publication  of  this  Federal 
Register  document  to  the  OPP  docket, 
Rm.  1132.  Cr>-stal  Mall  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

By  this  document  EPA  is  staying  the 
effective  date  of  the  revocation 
announced  in  the  November  10,  1993 
Federal  Register  (58  FR  59663),      . 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Food 
additives.  Pesticides  and  pests. 
Recording  and  recordkeeping. 

Dated;  March  8. 1994. 

Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore  40  CFR  Chapter  I,  part  185 
is  amended  as  follows; 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authorit>':  21  U.S.C.  346a  and  348. 

185.1900  [Stayed] 

2.  The  revision  of  §  185.1900, 
published  at  58  FR  59663,  November  10, 
1993  is  stayed  until  further  notice. 

[FR  Doc.  94-5821  Filed  3-9-94;  10:33  ami  ' 
BILLING  CODE  e560-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-112;  RM-fi210] 

Radio  Broadcasting  Services; 
Buckeye,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  295C2  for  Channel  295A  at 
Buckeye,  Arizona,  and  modifies  the 
license  for  Station  KMJK(FM)  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Mobley 
Broadcasting,  hic.  See  58  FR  26088, 
April  30,  1993.  Coordinates  for  Channel 
295C2  at  Buckeye,  Arizona,  are  33-21- 
03  and  112-52-^1.  Buckeye  is  located 
within  320  kilometers  (199  miles)  of  the 
Mexican  border,  and  therefore, 
concurrence  of  the  Mexican  government 
to  this  proposal  was  obtained.  With  this 
action,  the  proceeding  is  terminated, 
EFFECTIVE  DATE:  April  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joy  ner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-112, 
adopted,  February  25,  1994,  and 
released  March  8^  1994.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piu-chased  from  the  Commission's 
copy  contractors.  International 
Transcription  Sen-ice,  Inc.,  (202)  857- 
3800,  located  at  1919  M  Street,  NW., 
room  246,  or  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U  S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  295A  and  adding 
Channel  295C2  at  Buckeye. 
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Federal  Communications  GDrnmission. 
Victoria  M.  McCauley, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Fules  Division,  Mass  Media  Bureau. 
[FR  Doc.  94-5669  Filed  3-10-94;  8:45  am] 
B4LUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-9;  RM-ai521 

Radio  Broadcasting  Sen/ices;  Silver 
City,  NM 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Avila  Beach,  Ltd.,  substitutes 
Channel  225C2  for  Channel  233A  at 
Silver  City,  New  Mexico,  and  modifies 
the  license  of  Station  KSCQ  to  specify 
operation  on  the  higher  class  channel. 
See  58  FR  7874.  Februar>'  10,  1993. 
Channel  225C2  can  be  allotted  to  Silver 
City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  Station 
KSCQ's  licensed  transmitter  site,  at 
coordinates  North  Latitude  32-50—40 
and  West  Longitude  108-14-18. 
Mexican  concurrence  in  the  allotment 
has  been  received  since  Silver  City  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S. -Mexican  border.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  .^pril  22.  1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6,530, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-9. 
adopted  February  28,  1994,  and  released 
March  8,  1994.  the  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
Inc..  (202)  857-3800,  2100  M  Street. 
NW..  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S  C.  154,  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  233A 
and  adding  Channel  225C2  at  Silver 
City. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Acting  chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-5668  Filed  3-10-94;  8:45  am] 
BILUNQ  CODE  e712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 

[Ex  Parte  No.  MC-218] 

Filing  of  Tariff  Adoption  Publications 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule;  Correction. 

SUMMARY:  The  Commission  adopted  a 
regulation  (59  FR  10304,  March  4, 1994) 
which  established  a  60-day  deadline  for 
the  filing  of  adoption  publications.  The 
regulation  is  intended  to  remove  anv 
possible  ambiguity  with  regard  to  the 
existing  regulation,  which  requires  that 
such  publications  be  filed  "promptly". 
The  regulation  is  corrected  as  set  forth 
below. 

EFFECTIVE  DATE:  The  regulation 
published  on  March  4.  1994,  and  this 
correction  are  effective  April  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  927-5597  or 
Charles  E.  Langyher,  III  (202)  927-5160. 
[TDD  for  hearing  impaired:  (202)  927- 

5721) 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  Commission  makes  the 
following  correction:  In  the  Federal 
Register  issue  of  March  4,  1994,  at  page 
10304.  in  the  third  column,  the  docket 
number  of  the  final  nile  "Ex  Parte  No. 
218"  is  corrected  to  read  "Ex  Parte  No. 
MC-218  " 

Dated:  March  7.  1994. 
By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 

Simmons  and  Philbin. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc  94-5699  Filed  3-10-94;  8:45  am] 

BILLING  CODE  703S-O1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  601 

Docket  No.  [940259-4059;  l.D.  100793B] 

RIN064&-AG16  • 

Regional  Fishery  Management 
Councils;  Guidelines  for  Council 
Operations/Administration 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule. 

SUMMARY:  NMFS  issues  this  interim 
final  rule  to  revise  regulations 
concerning  the  practices,  procedures, 
and  operations  of  the  Regional  Fishery 
Management  Councils  (Councils)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  This 
action  would  foster  fuller  disclosure  and 
make  information  easier  to  access  in 
required  financial  disclosures  of 
Coimcils'  nominees,  voting  members, 
and  Executive  Directors.  It  is  intended 
to  disclose  possible  financial  conflicts  of 
interest. 

DATES:  This  interim  final  rule  is 
effective  April  11,  1994.  Comments 
must  be  received  on  or  before  May  10, 
1994. 

ADDRESSES:  Send  comments  on  this 
interim  final  rule  and  requests  for 
copies  of  NOAA  Form  88-195  to: 
Richard  H.  Schaefer.  Director.  Office  of 
Fisheries  Conservation  and 
Management.  NOAA.  NMFS.  Silver 
Spring  Metro  Center  #3.1315  East-VVest 
Highway,  Silver  Spring.  MD  20910. 
Send  comments  on  collection-of- 
information  requirements  to:  The  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  NO.A.^). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Surdi,  Office  of  Fisheries 
Conservation  and  Management,  room 
14600,  telephone  (301)  713-2337,  Silver 
Spring  Metro  Center  #3,  1315  East- West 
Highway,  Silver  Spring,  MD  20910. 

SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  received  a  petition  for 
rulemaking  from  Emerald  Seafoods, 
Emerald  Resource  Management, 
Seahawk  Pacific  Seafoods,  Seacatcher 
Fisheries  and  Swan  Fisheries  asking  the 
Secretary  of  Commerce  (Secretary)  to 
adopt  regulations  related  to:  (1) 
Financial  disclosure  requirements  of 
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Council  members.  (2)  emergency 
rulemakings,  (3)  requirements  to 
balance  the  membership  of  the  North 
Pacific  Fisherv'  Management  Council 
between  different  fishing  interests,  and 
(4)  general  procedures  for  Secretarial 
review  of  fishery  management  plans 
(FMPs)  and  regulatory  amendments. 
NMFS  published  a  notice  of  receipt  of 
the  petition  for  rulemaking  and  a 
request  for  comments  on  April  15, 1991 
(56  PR  15072). 

Comments  and  Responses 

Three  comments  were  received  on  the 
petition  for  rulemaking.  These  were 
from  Williams,  Kastner  and  Gibbs 
(representing  the  petitioners),  American 
Factory  Trawler  Association,  and  Royal 
Seafoods,  Inc.  All  three  commenters 
supported  the  petition  and,  in  some 
cases,  expanded  on  the  rationale  for 
adoption  of  the  proposed  provisions. 

One  commenter  had  an  additional 
comment  concerning  unconstrained 
conflicts  of  interest  among  Council 
mem.bers.  This  comm-enter  indicated 
that  there  is  a  fine  line  between  the  need 
for  industry  e.xpertise  and  conflicts  of 
interest.  The  current  system,  which 
allows  Council  members  to  vote  on 
issues  where  they  have  a  direct  financial 
interest,  crosses  over  the  line  of 
acceptability.  Citing  E.O.  12674. 
commenters  suggested  that  NMFS 
develop  a  comprehensive  set  of  rules 
governing  Council  member  conduct  on 
issues  in  which  they  have  a  direct 
financial  interest. 

Because  E.O  12674  is  specific  in  that 
it  can  apply  only  to  Federal  employees, 
it  cannot  be  used  as  a  basis  for 
regulations  governing  Council  members. 
who  are  not  Federal  employees. 
Furthermore,  Congress  provided  for 
industry-  members  to  participate  in  and 
vote  on  issues  in  which  they  have  a 
financial  interest.  Paragraph  (A)  of 
section  302(b)  of  the  Magnuson  Act  (16 
U.S.C.  1852(b)(2))  provides  for  the 
appointment  of  members  based  on  their 
occupational  experience,  and  paragraph 
(B)  requires  a  fair  and  balanced 
apportionment  of  the  active  participants 
in  the  commercial  and  recreational 
fisheries  under  a  Council's  jurisdiction 
when  making  appointments  to  that 
Council.  Furthermore,  guidance  for  the 
conduct  of  Council  members 
specifically,  and  members  of  any 
deliberative  body,  in  general,  already 
exists. 

Discussion 

NMFS  has  considered  the  ^tition. 
public  comments,  and  other  related 
issues,  and  decided  to  proceed  with 
several  of  the  rulemaking  suggestions 
proposed  in  the  petition  The  following 


paragraphs  list  the  suggestions 
contained  in  the  petition  for 
rulemaking,  provide  an  explanation  as 
to  why  NMFS  has  decided  to  accept  or 
reject  the  suggested  rulemaking,  and 
describe  the  changes  to  be  made. 

1.  Adopt  a  regulation  that  provides  for 
meaningful  disclosure  of  the  financial 
interests  of  Council  members. 

The  petitioners  requested  six 
additional  areas  of  information  be  added 
to  the  financial  form  for  Council 
members,  including  fisheries 
participated  in,  product  tj-pes  produced, 
gear  type  used,  revenue  generated, 
identity  of  primary  buyers,  and  financial 
interest  of  stockholders  in  a  privately 
held  corporation  in  which  the  Council 
member  is  a  stockholder.  NMFS  has 
determined  that  NOAA  Form  88-195, 
"Statement  of  Financial  Interests  for  Use 
by  Voting  Members,  Nominees  and 
Executive  Directors  of  Regional  Fishery 
Management  Councils,"  should  be 
amended  to  include  information 
concerning  the  fisheries  participated  in, 
the  product  type  produced,  and  the  gear 
type  utilized.  This  information  will 
better  identify  the  nature  of  a  Council 
member's  financial  interest.  Additional 
revisions  not  noted  in  the  petition  are 
made  to  delete  Part  I  of  the  form,  which 
presently  is  completed  by  the  Agency 
but  is  no  longer  useful,  and  to  add  a 
statement  to  the  General  Provisions 
section  concerning  penalties  for  false  or 
incomplete  information. 

The  petitioners  also  requested  that  the 
form  be  updated  every  6  months,  on 
January  15  and  June  15.  Section  601.37 
of  title  50  CFR  is  amended  to  require 
that  Council  members  update  the  form 
annually,  beginning  February  1,  1995.  in 
addition  to  updating  the  form  when  a 
financial  interest  is  acquired  or 
substantially  changed,  as  is  now 
required.  NMFS  finds  that  requiring 
updates  only  as  interests  are  acquired  or 
substantially  changed  does  not  provide 
for  disclosure  of  modest,  but  important, 
changes  in  financial  interests  and 
divestitures  of  interests.  Requiring  an 
annual  update  will  bring  into  focus  a 
member's  need  to  update  the  current 
status  of  his/her  interests,  particularly 
in  terms  of  fishery  participation,  gear 
utilized,  or  product  types  produced. 

NMFS  also  believes  it  appropriate  to 
make  financial  disclosure  forms  more 
readily  available  to  the  public.  Section 
601.37  accordingly  is  amended  to 
require  financial  disclosure  forms  be 
available  at  all  Council  meetings,  and 
that  their  availability  be  so  noted  on  the 
agenda  for  each  meeting.  This  provision 
is  in  addition  to  the  requirement  of 
having  the  forms  kept  on  file  and 
available  to  the  public  at  the  Council 
offices. 


2.  Adopt  a  rule  that  prohibits 
biological  reasons  from  being  used  to 
support  an  emergency  rule  unless  a 
Council's  Scientific  and  Statistical 
Committee  (SSC)  concurs  that  a 
biological  justification  exists. 

NMFS  rejected  this  provision  because 
the  Secretary  does  not  have  the 
authority  to  condition  a 
recommendation  for  emergency  action 
by  the  Council  on  the  approval  of  an 
advisory  body,  such  as  the  S5>C.  NMFS 
notes,  however,  that  a  Council  may 
establish  such  a  condition  as  part  of  an 
FMP. 

3.  Adopt  a  rule  that  requires  the 
Secretary  to  balance  the  governor- 
nominated  voting  membership  of  the 
North  Pacific  Fishery  Management 
Council  (NPFMC)  between  the  at-sea 
processing  fleet  and  the  onshore 
processing  fleet. 

NMFS  rejected  this  provision  because 
its  enactment  would  be  redundant  to  an 
existing  provision  of  the  Magnuson  Act. 
Section  302(b)  of  the  Magnuson  Act  (see 
also  interpretive  policy  published  May 
24.  1991,  at  56  FR  23856)  provides  that 
the  Secretary  "  ♦   •  *  shall,  to  the 
extent  practicable,  ensure  a  fair  and 
balanced  apportionment,  on  a  rotating 
or  other  basis,  of  the  active  participants 
(or  their  representatives)  in  the 
commercial  and  recreational  fisheries 
under  the  jurisdiction  of  the  Council," 
Congress  established  a  limited  number 
of  seats  on  the  Regional  Fishery 
Management  Councils  to  which  the 
Secretary  appoints  voting  members. 
Only  seven  such  seats  are  established  on 
the  NPFMC.  Considering  the  broad 
range  of  industry'  sectors,  gear  types, 
and  other  interests  that  might  wish 
representation  on  the  NPFMC  and  other 
Councils,  it  would  be  impossible  to 
have  every  interest  represented.  NMFS 
further  finds  that  there  are  numerous 
alternatives  for  having  ideas  and 
concerns  considered  by  the  Councils 
and  their  panels,  including  participation 
in  committee  and  panel  meetings, 
testifying  at  Council  meetings,  and 
providing  the  Council  with  written 
testimony,  suggestions,  comments,  or 
data. 

4.  Adopt  a  rule  that  sets  forth  clearly 
the  procedures  for  Secretarial  review  of 
regulations  and  amendments  that  have 
been  recommended  to  the  Secretary  for 
implementation  by  a  Council. 

The  petitioners  requested  rulemaking 
that  would;  (1)  Set  forth  the  review 
process  followed  by  the  Secretary  when 
reviewing  a  regulation  or  amendment, 
and  (2)  require  all  final  rules 
promulgated  by  the  Secretary  to  set 
forth  the  procedure  followed  in 
reviewing  the  regulation  or  amendment. 
These  proposals  are  rejected  Detailed 
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information  concerning  the  schedule 
and  timing  of  the  review  process  for  an 
FMP  or  amendment  is  available  in  the 
"Operational  Guidelines — Fishery 
Management  Plan  Process."  In  addition, 
a  detailed  schedule  of  events  and  dates 
is  available  for  final  Secretarial  review 
of  a  specific  plan  or  amendment.  Both 
documents  are  available  to  the  public 
upon  request  from  NMFS  (see 
ADDRESSES).  A  summary  of  key  target 
dates  relative  to  the  date  of  receipt  from 
the  Council  follows.  The  dates  noted  are 
target  dates  only  and  are  subject  to 
change,  except  those  dates  specified  in 
the  Magnuson  Act  (so  noted  by  an 
asterisk). 

Date  and  Event 

Day  0* — Receipt  date  of  FMP  or 

amendment  from  Council. 
Day  1* — Begin  Secretarial  review  and 

60-day  public  comment  on  the  FMP 

or  amendment. 
Day  9 — Assistant  Administrator  for 

Fisheries  (AA),  NOAA  ,  clears 

proposed  rule  for  continued  review 

and  publication  in  the  Federal 

Register. 
Day  15* — Secretary  makes  such  changes 

as  may  be  necessary  and  publishes 

rule  with  any  changes,  together  with 

an  explanation  of  changes  which  are 

substantive. 
Day  60* — Public  comment  period  ends 

on  FMP  or  FMP  amendment  and 

proposed  rule. 
Day  73 — Regional  Director  transmits 

final  rule  package  to  NMFS 

headquarters. 
Day  95* — FMP  or  FMP  Amendment  is 

formally  approved,  disapproved,  or 

partially  disapproved,  and  Council  is 

notified  of  decision. 
Day  110* — Final  regulations  published 

in  tJie  Federal  Register. 
Day  140 — End  of  Administrative 

Procedure  Act  30-day  delayed 

effectiveness  period.  Final  regulations 

become  effective. 

The  suggestion  that  all  final  rules 
disclose  who  reviewed  the  rule  or 
amendment,  what  was  reviewed,  and 
the  identity  of  the  person  who 
determined  that  the  rule  complied  with 
the  national  standards  is  also  rejected.  It 
is  impractical  and  of  no  benefit  to 
identify  all  those  who  reviewed  the  rule 
or  amendment,  and  to  identify  what  was 
reviewed.  Except  for  the  actual 
decisionmakers,  all  reviews  are 
considered  advisory. 

Classification 

The  AA  has  determined  that  this 
action  is  necessary  for  the  efficient 
administration  and  responsible 
operation  of  Councils  and  is  consistent 


with  the  Magnuson  Act  and  other 
applicable  law. 

This  interim  final  rule  contains  a 
modification  to  a  collection-of- 
information  requirement  previously 
approved  by  the  Office  of  Management 
and  Budget'(OMB)  under  0MB  No. 
0648-0192.  Several  new  requirements 
are  added  to  NOAA  Form  88-195,  part 
11,  under  the  section  titled  "Financial 
Interests."  Each  voting  member  and 
Executive  Director  of  a  Council  and  new 
nominees  for  Secretarial  appointment  to 
a  Council  are  required  to  provide 
information  concerning;  (1)  Fisheries 
participated  in  under  Council 
jurisdiction,  (2)  the  product  types 
produced,  and  (3)  gear  t\-pes  utilized. 
Council  members  are  required  to  update 
the  form  by  February  1  of  each  year,  in 
addition  to  updating  the  form  when  a 
financial  interest  is  acquired  or 
substantially  changed,  as  is  now 
required.  Part  I.  which  is  routinely 
completed  by  NMFS,  is  removed  from 
the  form.  A  request  for  clearance  of  this 
change  has  received  0MB  approval. 
Public  reporting  burden  for  this 
collection  of  information  is  expected  to 
increase  by  5  minutes  per  respondent  to 
an  average  35  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Please  send  comments  concerning  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
0MB  (see  ADDRESSES). 

Pursuant  to  section  553(b)(B)  of  the 
Administrative  Procedure  Act,  the  AA 
finds  that  prior  notice  and  comment  is 
contrary  to  the  public  interest,  because 
this  rule  institutes  procedural  changes 
that  provide  increased  information  to 
the  public  regarding  possible  financial 
conflicts  of  interest  of  individuals 
involved  in  establishing  fishery 
conservation  and  management 
measures.  In  addition,  public  comment 
was  solicited  on  the  petition  for 
rulemaking,  and  the  additional  data 
requirements  contained  in  the  financial 
disclosure  form  were  sent  to  the 
regional  fishery  management  Councils 
for  review.  This  rule  is  not  subject  to 
review  under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Fart  601 

Administrative  practice  and 
procedure,  Fisheries,  Fishing. 


Dated:  March  6, 1994. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisherifs. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  601  is  amended 
as  follows: 

PART  601— REGIONAL  FISHERY 
MANAGEMENT  COUNCILS 

1.  The  authority  citation  for  part  601 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  section  601.37,  paragraph  (a)  is 
revised  to  read  as  follows: 

§601.37    Financial  disclosure. 

(a)  The  Magnuson  Act  requires  the 
disclosure  by  each  Council  nominee, 
voting  member  appointed  to  the  Council 
by  the  Secretary,  and  Executive 
Director,  of  any  financial  interest  of  the 
reporting  individual  in  any  har\esting, 
processing,  or  marketing  activity  that  is 
being,  or  will  be,  undertaken  within  any 
fishery  under  the  authority  of  the 
individual's  Council,  and  of  any  such 
financial  interest  of  the  reporting 
individual's  spouse,  minor  child, 
partner,  or  any  organization  (other  than 
the  Council)  in  which  that  individual  is 
serving  as  an  officer,  director,  trustee, 
partner,  or  employee.  The  information 
required  to  be  reported  must  be 
disclosed  on  NOAA  Form  88-195. 
"Statement  of  Financial  Interests  for  Use 
by  Voting  Members,  Nominees,  and 
Executive  Directors  of  Regional  Fishery- 
Management  Councils"  (Financial 
Interest  Form),  or  such  other  form  as  the 
Secretary,  or  designee,  may  prescribe. 
The  report  must  be  filed  by  each 
nominee  for  Secretarial  appointment 
before  the  date  of  appointment  as 
prescribed  by  the  Secretary.  Voting 
members  appointed  by  the  Secretary, 
and  Executive  Directors,  must  file  an 
update  of  the  report  with  the  Executive 
Director  of  the  appropriate  Council, 
with  a  copy  sent  to  the  NMFS  Regional 
Director  for  the  geographic  area 
concerned,  on  or  before  February  1  of 
each  calendar  year.  Individuals  must 
also  update  the  form  at  any  time  a 
reportable  financial  interest  is  acquired 
or  the  financial  interests  are  otherwise 
substantially  changed.  The  Financial 
Interest  Forms  will  be  kept  on  file,  and 
made  available  for  public  inspection  at 
reasonable  hours  at  the  Council  offices. 
In  addition,  the  forms  will  be  available 
for  inspection  at  each  Council  meeting 
and  their  availability  will  be  so  noted  on 
the  Council  meeting  agenda. 
*        •        *        •        * 
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50  CFR  Part  669 

[Docket  No.  940372-W72;  ID  1230938] 

Reef  Fish  Fishery  of  Puerto  Rico  and 
the  U.S.  Virgin  Islands 

agency:  National  Manne  Fisheries 

S.'r\;ce  (NMFSI.  National  Oceanic  and 

.■\tmo';pheric  Administration  (NOAA), 

Cv. Tim  free. 

ACTION:  Fijial  rule,  technical 

amendment. 

SUMMARY:  NMFS  issues  this  technical 
d.T.endraent  to  correct  and  clarify  the 
specification  of  the  minimum  mesh 
sizes  aiiowed  in  fish  Uaps  used  in  the 
exclusive  economic  zone  around  Puerto 
Raco  and  the  l-  S.  Vu^m  Islands.  The 
intent  of  this  adion  is  to  correct  and 
clanfy  the  regulations  and  carry  out  the 
mtent  of  the  Canbbean  Fishery 
Management  Cxiunnl  (Council). 
EFCECnvE  DATE:  Marrh  11,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
(,4T;r-;a  Cranmore.  813-B93-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
:~:.^h  Hsher,'  of  f^aerlo  Rico  and  the  U.S. 
Virgin  Islands  is  managed  under  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Fishery  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP)  The  FMP  was 
prepcired  by  the  Council  and  is 
implemented  through  regulations  at  50 
CFR  part  569  under  the  authority  of  the 
Magnuson  Fisher^^  Conservation  and 
Manaeement  Act. 

Under  the  FMP's  framework 
procedure  for  making  regulatory 
changes,  the  Council  may  initiate  and 
NMFS  may  change,  among  other  things, 
the  minimum  allowable  mesh  sizes  in 
fish  traps.  In  accordance  with  that 
framework  procedure,  the  mesh  sizes 
were  substantively  changed  by  a  final 
rule  published  September  26,  1991  (56 
FR  48755)  Since  that  final  rule,  the 
regulations  specify  a  minimum  mesh 
size  of  2  inches  {5.1  cm)  for  fish  traps 


constructed  of  material  other  than  bare 
wire,  such  as  coated  wire  or  plastic, 
measured  in  the  smallest  dimension  of 
the  opening,  rather  than  measured 
between  centers  of  strands  (currently 
codified  at  50  CFR  669.23(b)(1)).  When 
the  Council  recommended  changes  in 
the  minimum  allowable  mesh  sizes  in 
fish  traps,  it  intended  that  the  minimum 
allowable  mesh  sizes  for  all  fish  traps  be 
measured  between  centers  of  strands, 
regardless  of  construction  material.  Wire 
manufacturers  produce  trap  mesh  in 
accordance  w^ith  this  measurement 
procedure.  Fishermen  have  been  using 
coated-wire  fish  traps  constructed  with 
mesh  of  this  standard  size.  The 
difference  in  the  mesh  openings 
between  industry  standard  bare  wire 
and  coated  wire  is  approximately  0.23 
inch  (5.84  mm),  which  is  considered 
insignificant  for  purposes  of  fishery 
conservation.  Accordingly,  this  final 
rule,  technical  amendment,  corrects  the 
regulations  so  that  all  fish  trap  mesh  is 
measured  between  centers  of  strands.  In 
addition,  this  final  rule,  technical 
amendment  clarifies  the  regulations  by 
specifying  that  measurements  are  to  be 
made  between  the  centers  of  opposite 
strands. 

Classification 

This  technical  amendment  is  issued 
as  a  final  rule  under  50  CFR  part  069. 

This  rule  is  minor  and  technical  and 
does  not  change  regulatory  impacts  that 
were  previously  reviewed  and  analyzed. 

Because  this  rule  (1)  makes  a  non- 
substantive correction  and  a 
clarification  to  the  regulations;  (2)  will 
not  necessitate  a  change  in  operating 
practices  in  the  fishery;  and  (3)  relieves 
a  restriction,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
under  section  553(b)  (B)  and  (d)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  for  good  cause  finds  that  it  is 
unnecessary  and  contrary  to  the  public 


interest  to  provide  notice  and  public 
comment  on  this  rule  or  to  delay  for  30 
days  its  effective  date. 

List  of  Subjects  in  50  CFR  Part  669 

Fisheries.  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 

Dated:  March  8, 1994. 
Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  669  is  amended 
as  follows: 

PART  669— REEF  FISH  FISMFP^  OF 
PUERTO  RICO  AMD  THE  U.S.  ViHGIN 
ISLANDS 

1.  The  authority  citation  for  part  669 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1601  ef  seq. 

2.  hi  §669.23,  paragraph  {b)(l)  is 
revised  to  read  as  follows; 

§669.23    Gear  restrictions. 

*         *         *         •         * 

(b)'   *   ' 

(1)  Mesh  size.  A  bare- wire  fish  trap 
used  or  possessed  in  the  F£Z  that  has 
hexagonal  mesh  openings  must  have  a 
minimum  mesh  size  of  1.5  inches  (3.8 
cm),  in  the  smallest  dimension 
measured  between  centers  of  opposite 
strands.  A  bare- wire  fish  trap  used  or 
possessed  in  the  FEZ  that  has  other  than 
hexagonal  mesh  openings  or  a  fish  trap 
of  other  than  bare  wire,  such  as  coated 
wire  or  plastic,  used  or  possessed  in  the 
FEZ  must  have  a  minimum  mesh  size  of 
2.0  inches  (5.1  cm),  in  the  smallest 
dimension  measured  between  centers  of 
opposite  strands. 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  putdic  ot  the  proposed 
issuance  of  rutes  arxl  regulatioris.  The 
purpose  of  these  notices  is  to  give  interested 
pe'^sons  an  oppoftunrty  to  participate  m  the 
rule  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Docket  No.  93-ANE-83] 

Proposed  Revocation  ot  Class  E 
Airspace;  Bozrah,  CT 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revoke  Class  E  airspace  at  Bozrah,  CT. 
This  artion  is  prompted  by  the 
cancellation  of  the  Special  Instrument 
Approach  Procedures  for  Runway  2  and 
Runway  20  at  Gager  Field. 
DATES:  Comments  must  be  received  on 
VT  before  April  14,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANE-530, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-,S299;  telephone 
(617)  238-7532;  fax  (617)  238-7560. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  New  England  Region, 
ANE-7,  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299; 
telephone  (617)  238-7050;  fax  (617) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division.  ANE-530,  at  the  first  address 
shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor.  System  Management 
Branch,  ANE-530,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7532;  fax 
(617)  23&-7560. 

SUPPLEMENTARY  tNFORMATION: 

Comments  invited 

Interested  p>arties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentators  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  "Comment 
to  Airspace  Docket  No.  93-ANE-83." 
The  postcard  w  ill  be  date  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  com.ments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch.  Air  Traffic 
Division,  at  12  New  England  Executive 
Park,  Burlington,  MA  02108-5299,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  \PRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  Air  Traffic 
Division,  12  New  England  Executive 
Park.  Burlington,  M.A  02108-5299. 
Communications  must  identify  the 
notice  number  of  this  NTRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  al.so 
request  a  copy  of  Advisor)-  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  Class  E  airspace  at  Bozrah. 
CT.  This  action  is  prompted  by  the 


cancellation  of  the  Special  Instrument 
Approach  Procedures  for  Runway  2  and 
Runway  20  at  Gager  Field.  Class  E 
airspace  areas  extending  from  700  feet 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A, 
dated  June  17,  1993.  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1(58FR36298;  July6. 1993).The    - 
Class  E  airspace  at  Gager  Field  would  be 
removed  subsequently  from  the  Order. 

The  FAA  has  determined  that  this 
Proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  these  regulations  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  &ir 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator)'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 

follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  US.C  app  1348(a),  1354(a), 
1510;  E  O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963,  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 

11  69 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designation  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16.  1993,  is 
amended  as  follows: 


11562 


Federal  Register  /  Vol. 


59.  No.  48  /  Fridavt  March  11,  1994  /  Proposed  Rules 


.Subpart  E — Class  E  Airspace 

•  *         •         *         * 

Paragraph  6005    Class  E  airspace  areas 

extending  upward  from  700  feel  or  more 
above  the  surface  of  the  earth 

•  *         *         •         • 

A.\E  CT  E5  Bozrah.  CT  IRemovedj 


•         * 


*         * 


Issued  in  Burlington,  Massachusetts,  on 
Febniary  8.  1994. 
Francis  ].  Johns, 

ManagiT.  Air  Traffic  Division,  New  England 

Region. 
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14CFR  Part  71 

[Airspace  Docket  No.  94-ASO-1] 

Proposed  Establishment  of  Class  E 
Airspace;  Palm  Beach  Gardens,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Plam  Beach 
Gardens,  Florida.  A  Standard 
Instrument  Approach  Procedure  (SIAP) 
for  Runway  8R  at  the  proposed  North 
County  General  Aviation  Airport  which, 
is  under  construction,  has  recently  been 
developed  and  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth,  is  needed  to 
contain  instrument  flight  rules  (IFR) 
operations  when  utilizing  this  SL\P. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  developed 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before:  April  14, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Federal  Aviation  Administration.  Docket  No. 
94-ASO-l.  Manager,  System  Management 
Branch.  ASO-530.  P.O.' Box  20636. 
Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Co.insel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337;  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Armando  Castro,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5588. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  the 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-l."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  530, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filled  in  the  docket. 

Availability  of  NTRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASC)-530), 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  Class  E  airspace  at  Palm 
Beach  Gardens,  Florida.  A  Runway  8R 
SIAP  to  serve  the  North  County  General 
Aviation  Airport  based  on  the  Pahokee 


VORTAC  has  been  developed. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface,  is 
needed  to  contain  IFR  operations  when 
utilizing  this  SIAP.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  IFR  operators 
executing  the  developed  SLAP  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  effective  September  16, 1993.  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S,C,  app,  1348(a),  1354(a), 
1510;  E  O.  10854,  24  FR  9565,  3  CFR,  195»- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  in  effect  as  of  September 
16,  1993  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
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effective  September  16, 1993,  is 
amended  as  follows: 

Para.  6005  Class  E  airspace  areas  extending 
up  wand  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ASO  PL  E3  Palm  Beach  Gardens.  FL  [New] 

North  County  General  Aviation  Airport.  FL 
(lat.  26°50'45  '  N,  long.  80°13'20"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  h*orlh  County  General  Aviation 
Airport,  excluding  that  airspace  within  the 
West  Palm  Beach.  FL..  and  Jupiter.  FL..  Class 
E  airspace  areas. 
***** 

Issued  in  College  Park.  Georgia,  on 
February  11, 1994 
Michael  J.  Powderiy . 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc  94-5781  Filed  3-10-94:  8:45  ami 

BILLING  CODE  4«10-1»-M 


14CFRPart71 

[Airspace  Docket  No.  93-ANE-75] 

Proposed  Establishment  of  Class  E 
Airspace;  Eastpoi%  ME 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Eastporl. 
NtE.  A  review  of  proposed  standard 
instrument  approach  procedures 
(SlAP's)  for  Eastport  Municipal  Airport 
shows  a  need  for  controlled  airspace 
upward  from  700  feet  above  the  surface 
to  contain  instrument  flight  rules  (IFR) 
operations  at  the  airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  who  will  be  executing  the 
proposed  SIAP's. 

DATES:  Comments  must  be  received  on 
or  before  April  14. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(617)  238-7532;  fax  (617)  238-7560. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  New  England  Region. 
ANE-7.  12  New  England  Executive 
Park,  Burhngton.  MA  01803-5299; 
telephone  (617)  238-7050;  fax  (617) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 


Division.  ANE-530.  at  the  first  address 
shown  above. 

FOR  FURTHER  JNFORMATKX  CONTACT: 
Charles  M.  Taylor.  System  Management 
Branch.  ANE-530.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (617)  238-7532;  fax 
(617) 238-7560. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy- related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentators  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  "Comment 
to  Airspace  Docket  No.  93-ANE-75." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch.  Air  Traffic 
Division,  at  12  New  England  Executive 
Park.  Burhngton,  MA  02108-5299.  both 
before  and  a^er  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Air  Traffic 
Division,  12  New  England  Executive 
Park.  Burhngton,  MA  02108-5299. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A,  whicJi  describes  the  application 

procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Eastport, 
"ME.  Standard  instrument  approach 
procedures  (SIAP's)  are  proposed  for  the 
Eastport  Municipal  Airport  and 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  IFR  operations  using 
those  SIAP's  at  the  airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  proposed 
SIAP's  at  Eastport  Municipal  Airport. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  from 
700  feet  above  the  surface  are  published 
in  paragraph  6005  of  FAA  Order 
7400.9A.  dated  June  17.  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  these  regulations  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator}'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AlylENDED) 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963.  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Subpart  E — Class  E  Airspace 
•         *         •         *         • 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface. 


ANE  ME  E5  Eastporl,  ME  [New) 

Ert.stpnrt  Municipal  .Mrport.  ME 

(iat.  45°54'35'  N,  long  67°00'44-  W) 
That  airspace  extending  upward  from  700 

fi-et  above  the  surface  within  a  7  4-mile 

radius  of  the  Eastport  Municipal  Airf)ort. 

excluding  that  airspace  outside  of  the  United 

.States. 

***** 

Issued  in  Burlington,  Massachusetts,  on 
Febrjarya.  1994. 
Francis  J.  (ohns. 

Manager.  Air  Traffic  Division.  New  England 
Region. 

|FR  Doc  94-5777  Filed  3-10-94;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANE-76] 

Proposed  Establishment  of  Class  E 
Airspace;  Claremont,  NH 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Claremont, 
NH.  A  review  of  a  proposed 
nondirectional  beacon  (NDB)  standard 
instrument  approach  procedure  (SLAP) 
for  Claremont  Airport  shows  a  need  for 
controlled  airspace  upward  from  700 
feet  above  the  surface  to  contain 
instrument  flight  rules  (IFR)  operations 
executing  that  NDB  SIAP  at  the  airport. 
The  intended  effect  of  this  proposal  is 
t3  provide  adequate  Class  E  airspace  for 
IFR  operators  who  will  be  executing  the 
proposed  NDB  SIAP  at  Claremont,  NH. 
DATES:  Comments  must  be  received  on 
or  before  Apnl  14, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 


Burlington,  MA  01803-5299;  telephone 
(617)  238-7532;  fax  (617)  238-7560. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  New  England  Region, 
ANE-7,  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299; 
telephone  (617)  238-7050;  fax  (617) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division.  ANE-530,  at  the  first  address 
showTi  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  System  Management 
Branch,  ANE-530.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7532;  fax 
(617)238-7560. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentators  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  "Comment 
to  Airspace  Docket  No.  93-ANE-76." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  12  New  England  Executive 
Park,  Burlington,  MA  02108-5299,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  Air  Traffic 
Division,  12  New  England  Executive 
Park,  Burlington.  MA  02108-5299. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  »o  part  71  of  the  Federal 
Aviation  Regulations  (14  CFT^  part  71)  to 
establish  Class  E  airspace  at  Claremont, 
NH.  A  nondirectional  beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  is  proposed  for  the 
Claremont  Airport  and  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  IFR  operations  executing  that 
NDB  SIAP  at  the  airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  proposed  NDB 
instrumeni  approach  at  Claremont 
Airport.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  extending  from  700  feet  above  the 
surface  are  published  in  Paragraph  6005 
of  FAA  Order  7400.9A,  dated  June  17, 
1993,  and  effective  September  16,  1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  Class  E  airspace  designations  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  these  regulations  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART71HAMENDEDj 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  app.  1348(3),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963.  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Subpart  E — Class  E  Airspace 
'         *         •         «         * 

Paragraph  6005    Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface. 


A.VE  NH  E5  Clareraont,  NH  (New] 

Claremont  NDB 

(lat.  43''22'10"  N.  long.  72°22'16"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5.5-mile 
radius  of  the  Claremont  NDB:  excluding  that 
airspace  within  the  Springfield.  VT  and 
Lebanon.  NH  class  E5  areas. 
«         •         *         •         * 

Issued  in  Burlington.  Massachusetts,  on 
Fcbruar>'8.  1994 

Francis ).  )ohns, 

Manager.  Air  Traffic  Division,  New  England 
Fegion. 

jFR  Doc.  94-5780  Filed  3-10-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ANE-77] 

Proposed  Establishment  of  Class  E 
Airspace;  Lyndonville,  VT 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tliis  notice  proposes  to 
establish  Class  E  airspace  at 
Lyndonville.  VT.  A  modification  of  the 
nondirectional  beacon  (NDB)  standard 
instrument  approach  procedure  (SL\P) 
for  Runway  2  at  the  Caledonia  County 
Airport  shows  a  need  for  controlled 


airspace  upward  from  700  feet  above  the 
surface  to  contain  instrument  flight 
rules  (IFR)  operations  at  the  airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operators  who  will  be  executing  the 
NDB  SIAP  at  Caledonia  County  Airport. 
DATES:  Comments  must  be  received  on 
or  before  April  14,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ANE-530. 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(617)  238-7532;  fax  (617)  238-7560. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  New  England  Region. 
ANE-7, 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299; 
telephone  (617)  238-7050;  fax  (617) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division.  ANE-530.  at  the  first  address 
shown  above 

FOR  FURTHER  INFORMATtON  CONTACT: 
Charles  M.  Taylor,  System  Management 
Branch.  ANE-530.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (617)  238-7532;  fax 
(617) 238-7560. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentators  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  "Comment 
to  airspace  Docket  No.  93-ANE-77." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 


contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch.  Air  Traffic 
Division,  at  12  New  England  Executive 
Park.  Burlington.  MA  02108-5299,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availabilit>  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  Air  Traffic 
Division,  12  New  England  Executive 
Park.  Burlington.  MA  02108-5299. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at 
Lyndonville,  VT.  The  NDB  instrument 
approach  procedure  for  Runway  2  at  the 
Caledonia  County  Airport  has  been 
modified  and  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  contain  IFR 
operations  executing  the  modified  NDB 
SIAP.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing  the 
NDB  SIAP  at  Caledonia  County  Airport. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  from 
700  feet  above  the  surface  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9A.  dated  June  17,  1993.  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  F,\A  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  these  regulations  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator,  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979);  and  (3) 
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does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
thi5  is  a  routine  matter  that  will  only 
alTed  air  traffic  procedurvs  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  signitlcsnt 
economic  impact  on  a  substantial 
number  of  imal!  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART  7t— {AMENDED] 

1  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  134a<a).  1354(a), 
1510;  EC)  10854.  24  PR  956S,  3  CFR,  1959- 
1963.  Comp  .  p.  389;  49  U.S.C  106(g)-,  14  CFR 

11  69. 

§71.1     [Amended] 

2  The  incorporation  by  reference  in 
14  CFR  71  1  of  the  Federal  Aviation 
.Admini:,(rfetion  Order  7400. 9A, 
.Airspace  Designations  and  Reporting 
Points,  dated  [une  17,  1993,  and 
effective  September  18,  1993,  is 
a.^lended  as  follows: 

Sufaparl  E — Class  E  Airspace 
•         •         •         ■         • 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANT  VT  E3  Lviid»nvi!F«,  \T  fSew| 

Ivndonvil.'e.  CatdtJonia  County  Airport,  VT, 
ME 
l!at  44'^4-09"N.  long.  TT'OTW'W) 
Lyndonville  NDB 
(lat  44rM>'15'N,  long.  72°0r45'^) 
Thiit  airspace  extending  upward  from  700 
{pet  dbove  the  surface  within  a  6.3-mi!e 
radius  of  the  Caltfionla  County  Airp>ort,  and 
within  2.5  miles  on  each  side  of  the 
Lyndonvill"  NDB  138°  bearing  extending 
from  the  6.3-mi!e  radi-.n  to  7  milfts  wuth  of 
the  Lyndonvill-?  NDB 


I-;-;i.>'>d  in  Burlington,  Massachusetts,  on 
Fehru.irv  8.  1994. 
Francis  \.  (ohns, 

Manaf^r,  Au  Traffic  Drvision.  New  En^hnd 

Ficgiori. 

IFR  Doc  94-577b  Filed  3-10-94;  8  45  arot 
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DEPARTMENT  OF  ENERGY 

FedefBJ  Energy  Ragutatofy 
Commission 

18  CFR  Part  284 
[Docket  No.  RM93-4-000] 

Standards  for  Electronic  ButleOn 
Boards  Required  Under  Part  284  ot  the 
Commission's  Regulations 

March  7,  1994. 

AGENCY:  Federal  Energy  Regulatory 

Conunission,  Energy. 

ACnOM:  Notice  of  filing  and  opportunity 

to  Ble  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  received  a  report  from  Working 
Groups  1  &  2  containing  revised 
capacity  release  data  sets  and  an 
implementation  guide  for  dov/nloading 
these  data  sets  using  Electronic  Data 
Interchange  according  to  standards 
promulgated  by  the  American  National 
Standards  Institute  (ANSI)  Accredited 
Standards  Committee  (ASC)  Xl2.  The 
Commission  is  affording  interested 
persons  an  opportunity  to  file  comments 
on  this  filing. 
DATES:  Comments  due  by  March  15, 

ADDRESSES;  Comments  should  be  filed 
at:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 
FOn  FUPTHER  INFORMATION  COMTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426:  (202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE,  Washington.  DC  20426,  (202) 
208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  (202)  20^-0666. 
SUPPLEMEKTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  docimient  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE.,  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  and  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 


charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300,  1200,  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issu.incB.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contrador,  La  Dom  Systems 
Corporation,  also  loc;ated  in  room  3104, 
941  North  Capitol  Street  NE.. 
Washington  DC  20426. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretarv 
jFR  Doc.  94-5686  Filed  ^10-94:  8  45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servte« 

26  CFR  Part  301 
[DL-21-941 
RtN  1545-AS52 

Disclosure  of  Return  Information  to  the 
U.S.  Customs  Service 

AGENCY;  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  to  implement  section 
6103(!)(14)  of  the  Internal  Revenue 
Code,  which  authorizes  the  IRS  to 
disclose  certain  retum  information  to 
the  U.S.  Customs  Service.  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this 
notice  of  proposed  rulemaking. 

DATES:  Comments  and  requests  for  a 

public  hearing  must  be  received  by  May 

10,  1994. 

ADDRESSES:  Send  submissions  to: 

CC :DOM:CORP  T  R  (Db-21-94).  room 

5228,  Internal  Revenue  Service,  POB 

7604,  Ben  Franklin  Station.  Washington, 

DC  20044. 

FOR  FURTHER  INFORMATXX  CONTACT: 

Donald  Squires,  202-622-4570  (not  n 

toll-f^^f  nuirber). 

8UPPl^ME>aARY  INFORMATiON: 

Background 

The  temporary  regulations  published 
in  the  Rules  ana  Regulations  section  of 
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this  issue  of  the  Federal  Register  add 

§301.6103(i)(14MTto26CFRpart  301. 
The  final  regulations  that  will  result 
from  the  regulations  proposed  in  this 
notice  would  be  based  on  the  text  of  the 
temporary  regulations  and  would 
provide  rules  to  implement  section 
6103(1)(14)  of  the  Internal  Revenue 
Code,  which  authorizes  the  disclosure 
of  certain  return  information  to  the  U.S. 
Customs  Service. 

The  text  of  those  temporary- 
regulations  also  ser\^es  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
contains  a  full  explanation  of  the 
reasons  underlying  the  issuance  of  the 
proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  reguiator\'  action  as  defined 
in  EO  12866.  Therefore,  a  regulator)' 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

(Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
v\Titten  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Donald 
Squires,  Office  of  the  Assistant  Chief 
Counsel  (Ehsclosure  Litigation),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS,  U.S.  Customs 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 


Penalties.  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  301.6103(1)(14)-1  also  issued 
under  26  U.S.C  6103(11(14).  *   *   * 

Par.  2.  Section  301.6103(1)(14)-1  is 
added  to  read  as  follows: 

§301.6103(I)(14)-1     Disclosure  of  return 
information  to  United  States  Customs 
Service. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6103(1)(14)- 
IT  published  elsewhere  in  this  issue  of 
the  Federal  Register] 
Margaret  Miiner  Richardson, 
Commissioner  of  Internal  Fevenue. 
|FR  Lk)c  94-5747  Filed  3-8-94;  2:07  pm] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaithi 
Administration 

29  CFR  Parts  1910, 1915  and  1926 
[DocketNo.  H-071A) 

Occupational  Exposure  to  Methylene 
Chloride 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Proposed  rule;  limited 

reopening  of  the  rulemaking  record. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
reopening  the  record  for  the  proposed 
revision  (NPRM)  of  the  regulation  of 
methylene  chloride  (MC)  (56  FR  57036, 
November  7,  1991)  to  incorporate  (1) 
information  regarding  engineering 
controls  for  MC  exposure  in  the 
furniture  stripping  industry;  (2)  a 
Jviational  Cancer  Institute  study  of 
occupational  exposure  to  chlorinated 
aliphatic  hydrocarbons  and  the  risk  of 
astroc)-tic  brain  cancer;  and  (3) 
information  regarding  the  use  of  MC  as 
a  solvent  in  adhesive  formulations  in 
flexible  foam  manufacturing.  The  NPR.M 
and  hearing  notice  (57  FR  24438.  June 
9.  1992)  raised  concerns  and  solicited 


information  regarding  the  ability  of 
furniture  stripping  operations  to  comply 
with  the  proposed  PELs  through  the  use 
of  engineering  controls;  human  cancer 
risk  from  exposure  to  MC;  and  any 
applications  of  MC  not  addressed  by 
OSHA's  Preliminarv'  Regulatory  Impact 
Assessment.  The  Agency  generated  a 
considerable  amount  of  information 
regarding  these  and  other  MC-related 
issues  at  public  hearings  (September 
16-24,  1992  and  October  14-16,  1992) 
and  in  post-hearing  comment  periods 
that  ended  on  March  15.  1993.  OSHA 
subsequently  received  the  materials 
covered  by  this  notice. 

OSHA  has  determined  that  the  above- 
mentioned  information  is  relevant  to 
full  consideration  of  issues  raised  by  the 
MC  rulemaking.  Therefore.  OSHA  is 
reopening  the  record  to  incorporate  the 
pertinent  materials  and  to  allow  the 
public  an  opportunity  to  comment. 
DATES:  Written  comments  on  the 
materials  incorporated  through  the 
notice  of  reopening  must  be  postmarked 
by  April  25.  1994. 
ADDRESSES:  Comments  are  to  be 
submitted  in  quadruplicate  to  the 
Docket  Office.  Docket  No.  H-071A.  U.S. 
Department  of  Labor,  room  N-2634,  200 
Constitution  Avenue,  NVV..  Washington. 
DC  20210.  Telephone  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  also  may  be  transmitted 
by  facsimile  to  (202)  219-5046. 
provided  that  the  original  and  three 
copies  are  sent  to  the  Docket  Office 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  F.  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  room  N-3647.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210.  Telephone  (202)  219-8148. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  7,  1991,  OSHA  issued 
a  notice  of  proposed  rulemaking 
(NPRM)  (56  FR  57036)  to  address  the 
significant  risks  of  MC-induced  health 
effects.  The  proposed  rule  required 
employers  to  reduce  occupational 
exposure  to  MC  and  to  institute 
ancillary  measures,  such  as  employee 
training  and  medical  surveillance,  for 
further  protection  of  MC-exposed 
workers. 

OSHA  convened  public  hearings  in 
Washington.  DC  on  September  16-24. 
1992  and  in  San  Francisco,  CA  on 
October  14-16,  1992.  The  post-hearing 
period  for  the  submission  of  additional 
briefs,  arguments  and  summations 
ended  on  March  15,  1993. 

The  Agency  has  subsequently 
obtained  information  which  OSILA 
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believes  shou)d  be  considered  in  the 
drafting  of  the  final  rule.  Accordingly, 
the  Agency  is  reopening  the  rulemaking 
record  so  the  public  has  an  opportunity 
to  comment  on  that  information.  The 
materials  being  added  to  the  record  are 
discussed  below. 

A  Feasibility  Analysis  for  the  Furniture 
Stripping  Sector 

OSRA  conducted  a  Preliminary 
Regulatory  Impact  Analysis  and 
preliminarily  determined  that  it  would 
be  ftjasible  for  the  furniture  stripping 
sector  to  comply  with  the  proposed 
standard  of  25  ppm  as  an  8-hour  time- 
weighted  average  (TWA)  permissible 
exposure  limit  (PEL)  with  a  125  ppm 
short-term  exposure  limit  (as  measured 
over  15  minutes)  (STEL)  and  ancillary 
provisions  (e.g.,  exposure  monitoring, 
medical  surveillance  and  training). 
Several  commenters  and  hearing 
participants  questioned  the  feasibility 
determination  (Exs.  29,  30.  73  and  86). 
In  response  to  issues  raised  during  the 
hearings  and  comment  periods,  OSR.A 
contracted  with  Mr.  Richard  Green  to 
reexamine  the  technical  and  economic 
feasibility  of  the  proposed  rule  for  the 
furniture  stripping  industry.  In  order  to 
give  interested  parties  an  opportunity  to 
comment  on  this  analysis,  it  is  being 
introduced  into  the  rulemaking  record 
at  this  time. 

Mr  Green  determined  that  the 
proposed  standard  would  be  technically 
and  economically  feasible  for  furniture 
refinishers.  The  cost  of  engineering 
controls  and  additional  heating  (of 
make-up  air)  needed  to  comply  with  the 
proposed  rule  were  estimated  to  be 
approximately  $300  per  esfabli.shment 
per  year.  Total  compliance  costs  would 
be  higher  than  this  figure  and  include 
costs  for  anallary  proNisions,  such  as 
exfKJSure  monitoring,  medical 
surveillance  and  training. 

Mr.  Green  determined  the  amount  of 
ventilation  that  would  be  needed  based 
upon  the  rate  of  evaporation  of 
methylene  chloride,  principles  of 
dilution  ventilation,  and  estimates  of 
costs  for  heating  make-up  air.  Mr. 
Green's  analysis  utilized  data  in  the  MC 
docket  and  general  reference  materials 
s'jch  as  the  ACGIH  Industrial 
VVr.filation  Manual  for  ventilation 
recommendations,  and  the  1993 
Statistical  Abstract  of  the  United  States 
to  obtain  monthly  average,  high  and  low 
temperatures. 

Based  on  theoretical  and  empiricjil 
models,  Mr.  Green  determined  thai  the 
average-sized  firm  will  need  to  install 
an  approximately  5,000  cubic  ieet  per 
minute  (cfm)  fan  in  both  the  stripping 
and  rinse  areas  to  ensure  that  the 
proposed  PEL  could  be  met  in  both 


areas.  This  would  ensure  good  air 
mixing  in  both  areas  and  provide 
adequate  ventilation  capacity.  Mr.  Green 
also  recommended  that  the  fans  should 
be  located  near  each  process  to  provide 
a  local  spot  ventilation  effect 

OSllA  solicits  comments  on  Mr. 
Green  s  analysis  and  the 
appropriateness  of  using  this  analysis  as 
a  basis  for  the  Agency's  final 
determination  of  feasibility  in  the 
furniture  stripping  sector. 

B.  National  Cancer  Institute  Study  on 
Methylene  Chloride  Exposure  and  the 
Risk  of  Developing  Astrocytic  Brain 
Cancer 

After  the  post-hearing  comment 
period  closed.  OSHA  received  a  copy  of 
a  study  on  the  risk  of  developing  brain 
cancer  after  exposure  to  chlorinated 
solvents  conducted  by  researchers  at  the 
National  Cancer  Institute.  This  study 
was  accepted  for  publication  as  two 
journal  articles  to  be  published  in  the 
American  Journal  of  Industrial  Medicine 
as  "Occupational  exposure  to 
chlorinated  aliphatic  hydrocarbons  and 
risk  of  astrocytic  brain  cancer"  by  Ellen 
F.  Heineman  et  aL  and  "Occupational 
exposure  to  chlorinated  aliphatic 
hydrocarbons:  job  exposure  matrix"  by 
MR.  Gomez  et  al. 

The  abstract  for  the  Heineman  et  al. 
paper  reads  as  follows. 

Chlorinated  aliphatic  hydrocarbons  (CAHs) 
were  evaluated  as  potential  risk  factors  for 
astrocytic  twain  tumors.  Job-exposure 
matrices  for  six  individual  CAHs  and  for  the 
general  class  of  organic  solvents  were  applied 
to  data  from  a  case-control  study  of  brain 
cancer  among  white  men.  The  matrices 
indicated  whether  the  CAHs  were  likely  to 
have  been  used  in  each  industry  and 
occupation  by  decade  (1920-1980),  and 
provided  estimates  of  probability  and 
intensity  of  exjxwure  for  "expwsed" 
industries  and  occupations.  Cumulative 
exposure  indices  were  calculated  for  each 
sub(ect. 

Associations  of  astrocytic  brain  cancer 
were  observed  with  likely  exposure  to  cart)on 
tetrachloride,  methyl«ne  chloride, 
tetrachloroethyiene,  and  trichloroethylene, 
but  were  strongest  for  methylene  chloride. 
Exposure  to  chloroform  or  methy  chlorcform 
showed  Utile  indication  of  an  association 
with  brain  cancer.  Risk  of  astrocytic  brain 
tumors  increased  with  probability  and 
average  intensity  of  exposure,  and  with 
duration  of  employment  in  jobs  considered 
exposed  to  methylene  chloride,  but  not  with 
a  cumulative  exposure  score.  These  trends 
could  not  be  explained  by  exposure?-  to  the 
other  solvents. 

The  Gomez  et  al.  paper  explains  in 
detail  the  job-exposure  matrix  used  to 
determine  whether  exposure  to  a 
particular  solvent  was  likely  for  the 
subjects  of  the  study.  OSHA  solicits 


comments  on  this  study  and  its 
implications  for  the  MC  risk  assessment. 

C.  Information  Regarding  the  Use  of 
Methylene  Chloride  as  a  Solvent  in 
Adhesive  Formulations  in  Flexible 
Foam  Manufacturing 

During  the  rulemaking  proceedings, 
OSHA  solicited  information  on  the 
feasibility  of  rximpliance  with  the 
proposed  standard.  After  the  post- 
hearirjg  comment  period  had  closed,  the 
Center  for  Emissions  Control  sent  OSHA 
materials  with  a  cover  letter  from  Mr. 
Stephen  P.  Risotto,  detailing  an  ongoing 
analysis  of  adhesive  use  in  foam 
manufacturing  facilities  and  a  request 
for  OSHA  to  "consider  the  inability  of 
foam  adhesive  operations  to  meet  the 
proposed  occupational  limits  before 
issuing  a  final  nale.'  The  CEC 
submission  also  irK:luded  a  document 
entitled  "Foam  Adhesive — Ventilation 
Project  Description,'  which  outUned  the 
protocol  for  investigating  potential 
engineering  controls  and  feasibility  for 
this  sector,  and  a  preliminai-y  report 
entitled  "Foam  Adhesive  Fabrication 
Ventilation  Study,  "  conduded  by  Rust 
Engineering  Company,  which  outlined 
recommendations  to  improve  the 
ventilation  systems  for  the  spray  booths, 
including  costs  of  modifications. 

OSHA  preliminarily  determined  that 
it  was  technologically  and  economically 
feasible  for  establishments  that  use 
adhesives  to  comply  with  the  proposed 
standard  or  substitute  away  from  MC.  In 
this  Federal  Register  notice,  OSHA  is 
soliciting  comments  on  the  submitted 
protocol  ar>d  report  and  requesting 
Information  on  the  technological  and 
economic  feasibility  of  compliance  with 
the  proposed  standard  for  adhesive  u.se 
in  this  situation. 

n.  PubHc  Participation 

Comments 

Written  comments  regarding  the 
materials  incorporated  into  the 
methylene  chloride  rulemaking  record 
through  this  notice  must  be  postmarked 
by  April  25,  1994.  Four  copies  of  these 
comments  must  be  submitted  to  the 
Doci-et  Office,  Docket  No.  H-071A,  U.S. 
Department  of  Labor,  room  N-2625,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210.  (202)  219-7894.  AH  materials 
submitted  will  be  available  for 
inspection  and  copying  at  the  above 
address.  Materials  previously  submitted 
to  the  Docket  for  this  rulemaking  need 
not  be  resubmitted. 

ni.  Authority 

This  document  was  prepared  under 
the  direction  of  loseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
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Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655).  and  29  CFR  part  1911. 

Signed  at  Washington,  DC.  this  8th  day  of 
Marrh  1994. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor. 
IFR  Doc.  94-5752  Filed  3-10-94;  8:45  ami 

BILUNG  CODE  451&-26-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(OH-57-1-6296;  FRL-W48-8] 

Approval  and  Promulgation  of  Air 
Quality  Implefnentation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARV:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  proposing  to  disapproving  a 
requested  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for 
particulate  matter  (PM)  and  nitrogen 
oxides  (NO,)  for  sources  within 
specified  source  categories  that  require 
continuous  emission  monitoring  (CEM), 
and  reporting.  USEPA's  action  is  based 
upon  a  revision  request  submitted  by 
the  State  to  satisfy  the  requirements  of 
the  Clean  Air  Act. 
DATES;  Comments  on  this  proposed 
action  must  be  received  by  April  1 1 , 
1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  William  L.  MacDowell,  Chief, 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J).  United 
States  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 

Copies  of  the  State's  submittal  and 
USEPA's  technical  support  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
1"J),  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
lack.son  Boulevard,  Chicago,  Illinois 
60604 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Greene,  Air  Enforcement 
Branch.  Regulation  Development 
Section  (AE-171).  United  States 
Environmental  Protection  Agency. 
Region  5.  Chicago.  IlHnois  60604.  (312) 
H8B-6088. 


SUPPLEMENTARY  INFORMATION:  On 
January  5.  1987,  the  State  of  Ohio 
submitted  to  the  USEPA  a  revision  to 
the  Ohio  State  Implementation  Plan 
(SIP)  for  particulate  matter  and  nitrogen 
oxides  for  sources  within  specified 
source  categories  that  require 
continuous  emission  monitoring  (CEM) 
and  reporting.  The  revision  request 
consists  of  CE\i  requirements  contained 
in  operating  permits  for  116  associated 
sources,  at  37  facilities. 

The  requirements  at  issue  are 
necessary  to  meet  the  general  guidelines 
established  in  section  110(a)(2)(F)(i). 
(ii).  and  (iii)  of  the  Clean  Air  Act  and 
the  specific  provisions  described  in  40 
CFR  part  51.  appendix  P.  Section 
110(a)(2)(F)  provides  that  the  SIP  must 
require  the  installation  of  equipment  to 
monitor  emissions  from  stationary 
sources,  periodic  reporting  of  such 
emissions  and  correlation  of  such 
reports  with  any  emission  limitations 
established  in  the  SIP  for  these  source 
categories.  In  appendix  P,  USEPA 
described  specific  minimum 
requirements  for  CEM  that  each  SIP 
must  include  in  order  to  be  approved 
under  the  provisions  of  40  CFR  51.214. 
CEM  plans  are  required  by  40  CFR 
51.214  to  provide,  as  a  minimum, 
legally  enforceable  procedures  for 
requiring  the  stationary  sources  to 
install  and  operate  CEM  equipment. 

The  source  categories  and  the 
respective  monitoring  requirements 
identified  in  40  CFR  part  51.  appendix 
P  are  listed  below: 

1.  Fossil  fuel-fired  steam  generators. 
This  category  shall  be  monitored  for 
opacity,  nitrogen  oxide  emissions, 
sulfur  dioxide  emissions,  and  oxygen  or 
carbon  dioxide. 

2.  Fluid  bed  catalytic  cracking  unit 
catalyst  regenerators.  This  category  shall 
be  monitored  for  opacity. 

3.  Sulfuric  acid  plants.  This  category 
shall  be  monitored  for  sulfur  dioxide 
emissions. 

4.  Nitric  acid  plants  with  greater  than 
300  tons  per  day  production  capacity 
shall  be  monitored  for  nitrogen  oxide 
emissions. 

This  revision  request  applies  to  the 
source  categories  of  fossil  fuel-fired 
steam  generators  (except  for  sulfur 
dioxide  (SO;)  emissions),  fluid  bed 
catalylic  cracking  unit  catalyst 
generators,  and  nitric  acid  plants.  This 
revision  request  does  not  apply  to  the 
monitoring  of  SO:  emissions  at  fossil 
fuel-fired  steam  generators  and  sulfuric 
acid  plants.  These  two  emission  sources 
are  covered  in  e  separate  Federal 
Register  rulemaking  (54  FR  1693).  dated 
January  17.  1989.  The  State  indicated 
that  there  are  no  nitric  acid  plants  in 


Ohio  with  a  production  capacity  greater 
than  300  tons  per  day. 

Following  is  a  list  of  the  37  facilities 
in  Ohio  that  are  subject  to  the  CEM 
requirements  in  the  SIP  revision 
request; 

Cincinnati  Gas  and  Electric  (CG&E) 
Company-VV.C.  Bec.kjord  Station 

CG&E  Miami  Fort  Station 

Cleveland  Electric  Illuminating  (CEl) 
Company  (Centerior  Energv'j  Ashtabula 
Plant  "A" 

CEI  Ashtabula  Plant  "C 

CEl  Avon  Lake  Plant 

CEI  Eastlake  Plant 

CEl  Lakeshore  Plant 

Columbus  and  Southern  Ohio  Electric 
(C&SOE)  Company-Conesville  Station 

C&SOE  Poston  Station 

C&SOE  Pickaway  Station 

Dayton  Power  and  Light  (DP&L)  Company- 
Longworth  Station 

DP&L  |.M.  Stuart  Station 

DP&L  Hutchings  Station 

Mead  Paper-Chillicothe  Facility 

Ohio  Edison  (OE)  Company  Niles  Station 

OE  RE.  Burger  Station 

OE  Toronto  Station 

OE  W.H.  Sammis  Station 

OE  Edgewater  Station 

OE  Gorge  Station 

Ohio  Power  (OP)  Company-Gavin  Plant 

OP  Cardinal  Operating  ComjMny 

OP  Buckeye  Power.  Inc 

OP  Muskingum  River  Plant 

Ohio  Valley  Electric  (OVE)  Company- 
Kyger  Creek  Station 

Orrville  Municipal  Power  Plant 

Toledo  Edison  (TE)  Company  (Centerior 
Energy )-Acme  Station 

TE  Bay  Shore  Station 

Piqua  Municipal  Power  Plant 

Elkem  Metals  Company 

Goodvear  Tire  and  Rubber  Company- 
Akron  Plant  ii 

Procter  and  Gamble  Compiany 

The  Standard  Oil  Company-Lima  Refinery 

The  Standard  Oil  Company-Oregon 

Sun  Refining  and  Marketing  Company- 
Toledo  Refinery 

Champion  International,  Hamilton  Mill 
Champion  Paj)ers 

Hamilton  Municipal  Electric  Plant 

The  opacity  CEM  requirements  apply 
to  34  of  the  above  facilities  with  fossil 
fuel-fired  steam  generators,  and  3  of  the 
above  facilities  with  petroleum  refinery 
fluid  bed  catalytic  cracking  unit  catalyst 
regenerators. 

The  State  of  Ohio  furnished  USEPA 
with  the  following  supplemental 
information  regarding  these  facifmes 
subsequent  to  submittal  of  the  SIP 
revision  request.  The  Columbus  and 
Southern  Ohio  Electric  Company  has 
changed  its  name  to  the  Columbus 
Southern  Power  Company  (CSPC). 
CSPC's  Poston  Station  was  permanently 
shut  down  on  October  27,  1987.  The 
Standard  Oil  Company  of  Ohio  is  now 
owned  and  operated  by  the  British 
Petroleum  Oil  Company.  On  September 
1, 1988,  the  American  Municipal  Power- 
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Ohio,  Inc.  (AMP-Ohio)  took  over  the 
ownership  and  operation  of  the  Elkem 
Metals  Company  boilerhouse. 

Proposed  Action 

USEPA  is  proposing  to  disapprove  the 
requested  revision  to  the  Ohio  SIP  for 
particulate  matter  for  the  sources  listed 
above  that  require  CEM,  recording,  and 
reporting.  CEM  plans  are  required  by  40 
CFR  51.214  to  contain  legally 
enforceable  procedures  for  requiring 
stationary  sources  listed  in  40  CFR  part 
51.  appendix  P,  to  install  and  operate 
CEM  equipment.  Ohio's  CEM 
requirements  for  monitoring  and 
reporting  are  contained  in  operating 
permits  that  have  expired  and  are, 
therefore,  no  longer  enforceable. 

If  the  Ohio  Environmental  Protection 
Agency  submits  up-to-date  permits, 
containing  approvable  CEM 
requirements  for  the  facilities  covered 
by  this  requested  revision  before  the  the 
public  comment  period  ends,  the 
USEP.A  would  then  approve  the  revision 
request  in  the  final  Federal  Register 
rulemaking  action,  through  the  effective 
dates  of  the  unexpired  permits. 

Public  comments  are  solicited  on 
USEPAs  proposed  rulemaking  action. 
Public  comments  received  by  April  11. 
1994  will  be  considered  in  the 
development  of  USEPA's  final 
rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  re\ision  to  the  SIP  shall  be 
considered  separately  in  the  context  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

This  action  has  been  classified  as  a 
Table  2  aclion  by  the  Regional 
.administrator  under  the  procedures 
published  in  the  Federal  Register  on 
lanuary  19,  1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  Office 
of  Management  and  Budget  has  agreed 
to  continue  the  waiver  until  such  time 
as  it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

Under  the  Regulator*'  Flexibility  Act, 
5  use.  600  et  spq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Art 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
Sta  te  submittal  does  not  affect  its  State- 
enforceability.  Moreover,  USEPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  USEPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Nitrogen  dioxide.  Particulate 
matter. 

Authority:  42  U  S.C.  740t-7671q. 

Dated:  Manh  2.  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
IFR  Doc.  94-5720  Filed  3-10-94;  8:45  ami 

BILUNG  CODE  6660-eO-F 


40  CFR  Part  180,  185,  and  186 

[PP  4F3103  and  FAP  3H5654/P579:  FRL- 
4763-5] 

RIN207O-AC18 

Pesticide  Tolerances  for  Mettioprene 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  tolerances  for  residues  of  the 
insecticide  methoprene  in  or  on  various 
agricultural  commodities.  Zoecon  Corp.. 
A  Sandoz  Co.,  requested  this  proposed 
regulation  to  establish  the  maximum 
permissible  levels  of  methoprene  in  or 
on  the  commodities.  This  document 
also  proposes  to  delete  certain  obsolete 
food  additive  tolerances  for  methoprene. 
DATES:  Comments,  identified  by  the 
document  control  number,  jPP  4F3103 
and  FAP  3H5654/P579J  must  be 
received  on  or  before  April  11,  1994. 


ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Document  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  401  M  St..  SVV., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.211,  CM  #2,  1921 
Jefferson  Davis  Hw^.,  Arlington,  VA 
22202,  (703)-305-5412. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128C  at  the  address 
given  below,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C).  Environmental  Protection 
Agency,  401  M  St.,  S\V.,  Washington, 
DC  20460,  (703)-305-7690. 
SUPPLEMENTARY  INFORMATION:  The 
.■Agency  is  p^opo.'^i^g  to  delete  an 
expired,  temporary  food  additive 
tolerance  of  10  parts  per  million  (ppm) 
for  residues  of  the  insecticide 
methoprene  (isopropyl  (E.E)-ll- 
methoxy-3,7,11-  trimethyl-2.4- 
dodecadienoate)  in  or  on  raisins,  wheat 
flour,  macaroni  (wheat),  rice  cereal,  rye 
cereal,  barley  cereal,  wheat  cereal,  com 
cereal,  com  meal,  grits,  hominy,  oat 
cereal,  spices,  dry  dog  food,  dried 
apples,  dried  apricots,  dried  peaches, 
and  dried  prunes  resulting  from 
applications  of  methoprene  in 
accordance  with  the  provisions  of  an 
experimental  use  permit  that  expired 
September  21,  1986.  The  tolerance  was 
established  under  section  409  of  the 
Federal,  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a.  and  appears  in  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  (40  CFR  185.4150(b)).  This 
temporary  tolerance  was  established 
with  issuance  of  an  experimental  use 
permit  (El'P)  and  expired  on  September 
21,  1986.  The  tolerance  is  obsolete,  and 
EPA  is  proposing  to  remove  it. 

EP,A  issued  a  notice  in  the  Federal 
Register  of  August  1,  1984  (49  FR  149). 
which  announced  that  Zoecon  Corp., 
975  California  Ave.,  Palo  Alto,  CA, 
94304,  had  submitted  pesticide  petition 
(PP)  4F3103  to  EPA  proposing  to 
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establish  tolerances  under  section  408  of 
the  Federal.  Food,  Drug,  and  Cosmetic 
Act.  21  U.S.C.  346a.  for  the  insecticide 
niethoprene  in  or  on  the  following 
commodities:  barley  at  10.0  ppm. 
buckwheat  at  10.0  ppm,  com  (all  types) 
at  10.0  ppm,  eggs  at  2.0  ppm,  fat  of 
cattle,  goats,  hogs,  horses  and  sheep  at 
3.0  ppm,  meat  and  meat  by-products  of 
rattle,  goats,  hogs,  horses,  and  sheep  at 
2.0  ppm.  milk  at  2.0  ppm,  millet  at  10.0 
ppm.  milo  (sorghum)  at  10.0  ppm.  oats 
at  10.0  ppm.  poultry  at  2.0  ppm,  rice  at 
10.0  ppm..  r)e  at  10.0  ppm.  sunflower  at 
10.0  ppm.  and  wheat  at  10.0  ppm. 

Subsequently,  the  Agency  requested 
that  Zoecon  amend  the  petition  by 
proposing  tolerances  as  follows:  cereal 
grains  Group  XV  (except  popcorn  and 
sweet  corn)  at  5.0  ppm;  eggs  at  0.1  ppm; 
fat  of  cattle,  goats,  hogs,  horses,  poultry, 
and  sheep  at  l.O  ppm;  meat  and  meat 
by-products  of  cattle,  goats,  hogs, 
horses,  poultry,  and  sheep  at  0.1  ppm; 
and  milk  at  0.1  ppm.  Sandoz  Crop 
Protection  Corp.  acquired  Zoecon  Corp 
and  amended  the  petition  as  follows:  a 
tolerance  of  5  ppm  for  cereal  grains 
Group  XV  (except  popcorn  and  sweet 
com);  the  tolerance  for  eggs  reduced  to 
0.1  ppm:  the  tolerance  for  fat  of  cattle, 
goats,  hogs,  horses,  and  sheep  reduced 
to  1.0  ppm;  a  tolerance  for  poultry  fat 
of  1.0  ppm  added;  the  tolerance  for  meat 
and  meat  by-products  of  cattle,  goats, 
hogs,  horses,  and  sheep  reduced  to  0.1 
ppm;  a  tolerance  for  meat  and  meat  by- 
products of  poultry  at  0  1  ppm  added: 
and  the  tolerance  for  milk  reduced  to 
0  1  ppm. 

EPA  issued  a  notice  in  the  Federal 
Registerof  July  20,  1988(53  FR  27391), 
announcing  that  Sandoz  Crop  Protection 
Corp.  had  submitted  these  tolerance 
requests  to  amend  PP  4F3103.  In 
addition,  the  Agency  requested  that 
Zoecon  submit  a  food  additive  petition 
for  the  proposed  tolerances  of  25  ppm 
in  or  on  rice  hulls  and  10.0  ppm  for 
cereal  grain  milled  fractions  (except 
flour  and  ricehulls).  Zoecon  submitted  a 
food  additive  petition  requesting 
tolerances  of  10.0  ppm  for  cereal  grain 
milled  fractions  (except  flour  and  rice 
hulls)  and  25  ppm  in  or  on  rice  hulls. 
The  Agency  designated  this  petition  as 
food  additive  petition  (FAP)  3H5654. 

Because  tolerances  for  meat  and  meat 
by-products  of  cattle,  goats,  hogs, 
horses,  and  sheep  are  currently 
estabhshed  at  0.1  ppm,  new  tolerances 
for  these  commodities  are  not  necessary. 
There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

The  data  submitted  in  support  of  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerances  include  the  following: 


1.  An  18-month  mouse  feeding/ 
carcinogenicity  study  using  doses  of  0, 
250,  1,000,  and  2,500  ppm  (equivalent 
to  doses  of  0.  37.5.  150.  and  375 
milligrams/kilogram  (mg/kg)  of  body 
weight  (bwt)/day).  The  systemic  no- 
observed-effect  level  (NOEL)  is  250  ppm 
(37.5  mg/kg/day)  based  on  liver 
pigmentation,  and  the  systemic  lowest- 
effect-level  (LED  is  1,000  ppm  (150  mg/ 
kg/day).  There  was  no  evidence  of 
carcinogenicity  at  any  dose  levels 
tested. 

2.  A  2-year  rat  feeding/carcinogenicity 
study  using  dietary-  concentration  of  0, 
250.  100.  and  5.000  ppm  (equivalent  to 
doses  of  0,  12.5,  50.  and  125  mg/kg  bwl/ 
day).  The  systemic  NOEL  is  1000  ppm 
(50  mg.'kg/day)  based  on  liver  pathology 
obser\ed.  There  was  no  evidence  of 
carcinogenicity  at  any  dose  levels 
tested. 

3.  A  three-generation  mouse 
reproduction  study  with  a  NOEL  of 
2.500  ppm  (125  mg/kg/day)  for  both 
reproductive  and  systemic  effects. 

4.  A  rabbit  developmental  toxicity 
study  was  negative  for  developmental 
effects  at  all  dose  levels  up  to  2.000  mg/ 
kg/day.  the  highest  dose  tested.  The 
NOEL  for  maternal  toxicity  and 
developmental  toxicity  was  200  mg/kg/ 
day.  and  the  LEL  for  both  maternal 
toxicity  and  developmental  toxicity  was 
2.000  mg/kg/day. 

5.  A  mouse  developmental  toxicity 
study  was  negntive  for  developmental 
effects  at  all  dose  levels  up  to  600  mg/ 
kg/day,  the  highest  dose  tested.  The 
NOEL  for  developmental  toxicity  was 
600  mg/kg/day. 

Methoprene  was  not  carcinogenic  in 
either  the  mouse  or  rat  chronic/ 
carcinogenic  feeding  studies.  In  the 
mouse  study,  the  only  effect  noted  was 
a  dark  brown  granular  pigment  in  the 
cytoplasm  of  liver  parenchymal  cells. 
This  effect  was  pronounced  at  the  2.500 
ppm  level,  still  obvious  at  the  1,000 
ppm  level,  but  was  absent  at  the  250 
ppm  level  The  effect  thus  seemed  dose 
related  and  linked  to  the  administration 
of  the  chemical.  The  tumor  incidence  in 
mice  was  not  increased  in  this  study. 

The  main  toxicological  effect  seen  in 
the  rat  chronic/carcinogenic  feeding 
study  was  liver  pathology  which 
consisted  of  slight  portal  lymphocvlic 
infiltration,  slight  to  very  slight  bile 
duct  proliferation,  and  vacuolized 
hepatoc\1es.  These  findings  were  not 
consistent  and  dose  related.  No 
increased  occurrence  of  tumors  was 
observed  in  rats  fed  methoprene. 

EPA  concludes  that  methoprene  did 
not  induce  cancer  In  rats  or  mice  and 
that  no  significant  carcinogenic  risk  is 
posed  by  these  tolerances. 


The  reference  dose  (RfD).  based  on  the 
18-monlh  mouse  chronic  feeding/ 
carcinogenicity  study  (NOEL  of  37.5 
mg/kg  bvN-t/day).  and  using  a 
hundredfold  uncertainty  factor,  is 
calculated  to  be  0.4  mg/kg  bwl/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  the  general 
population  from  previously  established 
tolerances  and  tolerances  established 
here  is  0.016198  mg/kg  bwt/day  and 
utilizes  4%  of  the  RfD.  The  subgroup 
most  highly  exposed,  nonnursing 
infants  less  than  one  year  old,  has  a 
TMRC  from  published  and  proposed 
uses  of  0.045043  mg/kg  bwl/day,  or 
11.3%  of  the  RfD 

The  nature  of  the  residue  is 
adequately  understood,  and  adequate 
analylical  methods  for  the  enforcement 
of  methoprene  residues  in  milk.  meat, 
and  animal  fat  have  been  published  in 
the  Pesticide  Analytical  Manual.  Vol.  II. 

The  modifications  raise  tolerance 
levels  for  milk,  eggs,  and  fat  of  cattle, 
goats,  hogs,  horses,  poultry,  and  sheep 
and  for  meat  byproducts  of  poultry.  The 
modifications  lower  the  tolerance  level 
for  poultry  meat.  The  tolerance  level  of 
0.1  ppm  for  meat  and  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  and  sheep 
remains  unchanged. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
Ba.sed  on  the  information  and  data 
considered,  the  Agency  concludes  that 
the  establishment  of  the  tolerances  will 
protect  the  public  health,  and  use  of  the 
pesticide  in  accordance  with  the  terms 
of  the  proposed  food  additive  regulation 
would  be  safe.  Therefore,  the  tolerances 
and  food/feed  additive  regulations  are 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (F1FR,\),  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  the  portion  of  this 
rulemaking  proposal  for  tolerances  for 
raw  agricultural  commodities  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  4F3103  and  FAP 
3H5654/P579i  All  wntten  comments 
filed  in  response  to  this  petition  will  be 
available  in  the  Public  Docket  and 
Freedom  of  Information  Section,  at  the 
address  give  above,  from  8  a.m.  to  4 
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legal  holiday?;. 

Pursuant  to  the  requirements  of  the 
Regulatorv  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat    1 164,  5  U.S.C.  601-612). 
the  .Admini.strator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4.  1981  (46  FK  24950). 

Because  EPA  proposes  to  reduce  the 

tolerance  for  residues  of  methoprene  on 
poultry  meat  from  0.5  ppm  to  0.1  ppm. 
an  economic  impact  assessment  of  the 
p^opos^-d  reduction  on  business  is 
needed  lo  t:omply  with  the  requirements 
of  the  Re;_;ulatory  Flexibility  Act  and 
Executive  Order  12866.  The  economic 
analysis  concluded  that  there  would  be 
no  impact  expected  on  businesses  or 
other  entities  of  any  size  by  reducing  the 
poultry  meat  tolerance  from  0.5  ppm  to 
0.1  ppm  and  that  this  proposed  rule  is 
not  a  significant  rule  according  to 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Parts  180, 
185.  and  186 

Environmental  protection, 

.Administrative  practice  and  procedures. 
Agriculture  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  3.  1994. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  180— [AMENDED) 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  By  revising  §  180.359,  to  read  as 

follows: 


Commodity 


Parts  per 
million 


dodecadienoate)  in  or  on  the  following 
feed  additive  commodities: 


§180.359 
residues. 


Methoprene;  tolerances  for 


Tolerance  are  established  for  residues 
of  the  insect  grov\lh  regulator 
methoprene  (isopropvl  (E.E)-ll- 
methoxy-3.7,1  l-trimethvl-2,4- 
dodecadienoate)  in  or  on  the  following 
raw  agricultural  commodities: 


Barley 5.0 

Buckwrtieat  5  0 

Cattle,  fat  1.0 

Cattle,  meat  0.1 

Cattle,  meat  byproducts  0.1 

Com     (except     popcorn     and 

sweetcorn) 5.0 

Eggs 0  1 

Goats,  fat 10 

Goats,  meat  0.1 

Goats,  meat  byproducts  0.1 

Hogs,  fat  1.0 

Hogs,  meat 0.1 

Hogs,  meat  bypfoducts  0.1 

Horses,  fat  1.0 

Horses,  meat  0.1 

Horses,  meat  byproducts  0  1 

Milk  0.1 

Millet  5.0 

Mushrooms '  1.0 

Oats  5.0 

Peanuts 2  0 

Peanut  hulls 40.0 

Poultry,  fat  1.0 

Poultry,  meat  0.1 

Poultry,  meat  byproducts 0.1 

Rice 5.0 

Rye  5.0 

Sheep,  fat  i.o 

Sheep,  meat  o.i 

Sheep,  meat  byproducts  0.1 

Sorghum  (milo)  5.0 

Wheat  5.0 


PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  In  §  185.4150,  by  revising 
paragraph  (b),  to  read  as  follows: 

§185.4150    Methoprene. 


(b)  A  tolerance  of  10  parts  per  million 
is  established  for  residues  of  isopropyl 
((E,E)-ll-methoxy-3.7,ll-trimethyl-2,4- 
dodecadienoate)  in  or  on  the  food 
additive  commodity  cereal  grain  milled 
fractions  (except  flour  and  rice  hulls). 

PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  186.4150,  by  adding  new 
paragraph  (d),  to  read  as  follows: 

§186.4150    Methoprene. 


(d)  Tolerances  are  established  for 
residues  of  the  insect  growth  regulator 
methoprene  (isopropyl  (E,E)-11- 
methoxy  -3,7,ll-trimethyl-2,4- 


Feed 


Parts  per 
million 


Cereal    gram    rrrtlled    fractions 

(except  flour  arxj  nee  hulls)  ..  IQ 

Rice  hulls  25 

IFR  r>)c  M-5723  Filed  3-10-94;  8;45  am] 

BILLING  CODE  S560-60-F 

40  CFR  Parts  180, 185,  and  186 

[PP  8F3622.  FAP  0H5597/P551;  FRL-4164- 
5] 

RIN  2070-AC18 

Pesticide  Tolerances  for  Clopyralid 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
reestablish  the  time-limited  tolerances 
for  residues  of  the  herbicide  clopvTalid 
(3,6-dichloro-2-pyridinecarboxylic  acid) 
in  or  on  the  raw  agricultural 
commodities  (RACs)  field  corn,  grain  at 
10  part  per  million  (ppm);  field  com, 
fodder  at  10.0  ppm;  and  field  com, 
forage  at  3.0  ppm;  and  on  or  in  the 
processed  agricultural  commodities 
(P.-\Cs)  field  com.  milling  fractions  at 
1  5  ppm.  These  time-limited  tolerances 
were  requested  by  DowElanco.  The 
time-limited  tolerances  are  proposed  to 
expire  on  December  31,  1996. 
DATES:  Written  comments  and/or 
objections,  identified  bv  the  document 
control  number,  [PP  8F3622  and  FAP 
0H5597/P5511.  must  be  received  on  or 
before  April  11,  1994. 
ADDRESSES:  By  mail,  submit  WTitten 
comments  to;  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (75060,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  S\V.. 
Washington,  DC  20460.  In  person, 
deliver  comments  to;  Rm.  1128,  CM  #2, 
1921  Jefferson  Davis  Hwv-,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
■'Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  bv 
the  EPA  without  prior  notice.  The 
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public  docket  is  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM)  23,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Ennronmental  Protection  Agency.  401 
M  St..  SVV..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237.  CM  #2.  1921  Jefferson  Davis 
Hvvv..  Arlington,  VA  22202.  (703)-305- 
7830. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  31,  1990  (5,5  FR 
22231).  EPA  established  time-limited 
tolerances  under  sections  408  and  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  346a  and  348)  for 
residues  of  the  herbicide  clopyralid  (3.6- 
dichloro-2-pyridinecarboxylic  acid)  in 
or  on  the  raw  agricultural  commodities 
(R-^Cs)  field  com,  grain  at  0.2  ppm;  field 
com,  fodder  at  5.0  ppm;  field  corn, 
forage  at  1.0  ppm;  and  on  the  processed 
agricultural  commodity  (PAC)  field 
com,  milling  fractions  at  0.6  ppm.  These 
tolerances  were  requested  by  Dow 
Chemical  U.S.A..  P.O.  Box  1706. 
Midland,  MI  48641-1706.  and 
established  the  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  these  RACs  and  the  PACs.  These 
tolerances  expired  on  June  15.  1991. 
Meanwhile,  the  Dow  Chemical 
Company's  pesticide  business  has  been 
merged  with  Elanco  Products  Co..  a 
division  of  Eli  Lilly  &  Co.,  to  form 
DowElanco.  The  subject  EPA  pesticide 
petitions  have  been  transferred  to 
DowElanco. 

The  tolerances  for  the  com 
commodities  were  issued  as  time- 
limited  tolerances  becau.se  EPA  did  not 
have  adequate  data  from  a  rat 
metabolism  study  which  was  due  in 
January  1991,  and  the  following  studies 
with  the  technical  product  that  were 
due  July  31,  1991,  1  year  from  the  date 
of  publishing  these  tolerances: 

1.  A  21-day  dermal  study  in  rabbits. 

2.  A  mutagenicity  study  testing  other 
nontoxic  effects. 

These  toxicological  data  were  submitted 
and  found  to  be  acceptable  for  changing 
the  time-limited  tolerances  to 
permanent  tolerances.  Prior  to  the 
expiration  of  these  time-limited 
tolerances  the  Agency  determined  that 
the  residue  chemistry  data  used  to 
support  these  tolerances  were  suspect 
data.  The  residue  chemistry  data  had 
been  generated  by  Craven  Laboratories. 
The  Agency  had  received  information 
alleging  that  Craven  Laboratories  may 
have  falsified  residue  and 


environmental  fate  studies.  DowElanco 
reanalyzed  split  samples  and  reported 
on  March  27. 1991.  that  they  had  found 
in  a  bridging  study  that  residues  of 
clopyralid  in  field  corn  grain  were 
higher  than  the  established  time-limited 
tolerance  of  0.2  ppm  and  that  the 
residues  in  or  on  com  fodder  and  green 
forage  were  below  existing  time-limited 
tolerances  of  5.0  and  1.0  ppm. 
respectively.  There  were  no  bridging 
data  for  the  processed  commodity,  corn 
milling  fractions.  The  reported  residues 
found  in  the  com  grain  ranged  from 
0.008  to  0.14  ppm.  and  the  data 
represented  four  locations  of  use  on 
com. 

DowElanco  proposed  changing  the 
tolerances  for  residues  of  clopyralid  in 
field  com  grain  from  0.2  to  0.5  ppm.  and 
in  com  green  forage/silage  from  1.0  to 
1.5  ppm.  They  determined  that  the 
increased  tolerance  for  field  com  grain 
would  refiect  an  increase  in  the  utilized 
ADI.  from  5.07  percent  to  5.18  percent 
or  a  net  increase  of  0.11  percent  of  the 
ADI. 

On  March  13, 1992.  DowElanco 
submitted  a  request  for  an  amended 
tolerance  petition  with  residue 
chemistry  data,  and  proposed  that  based 
on  the  submitted  data  tolerances  for 
field  com.  grain  at  1.0  ppm;  field  com, 
green  forage/silage  at  3.0  ppm;  and  field 
com,  fodder  at  10.0  ppm  were 
appropriate.  They  also  proposed  food 
and  feed  additive  tolerances  for  field 
com  milling  fractions  at  1.2  ppm.  EPA 
issued  a  notice  in  the  Federal  Register 
of  May  27,  1992  (57  FR  22232),  which 
announced  these  proposed  tolerances. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  Agency  determined  that  the  data 
submitted  to  support  the  food  and  feed 
additive  tolerances  for  field  com  milling 
fractions  were  inadequate.  On  March  15, 
1993.  DowElanco  requested 
reestablishing  time-limited  tolerances 
for  residues  of  clopyralid  from  its  use  in 
field  com.  They  proposed  that  the 
Agency  use  data  from  a  similar 
compound.  6-chloropicolinic  acid,  to 
support  their  request.  Based  on  the 
substitute  data  the  Agency  has 
determined  that  time-limited  tolerances 
for  residues  of  clopyralid  at  1 .0  ppm  in 
or  on  com.  field,  grain;  3.0  ppm  in  or 
on  com.  field,  forage;  10.0  ppm  in  or  on 
com.  field,  fodder;  and  1.5  ppm  in  or  on 
field  com  milling  fractions  would  be 
acceptable  until  data  from  repeated 
studies  on  the  field  com  milling 
fractions  are  submitted.  DowElanco  has 
assured  the  Agency  that  these  studies 
will  be  submitted  no  later  than  mid- 
year, 1994. 


The  toxicology  data  listed  below  were 
considered  in  support  of  these 
tolerances. 

1.  Data  listed  in  the  final  mle  (55  FR 
31182)  that  established  the  time-limited 
tolerances  for  the  use  of  clopyralid  in 
field  com. 

2.  A  21-day  dermal  study  in  New 
Zealand  white  rabbits  with  a  no- 
observed-effect  level  (NOEL)  of  >  1 ,000 
mg/kg.  no  systemic  toxicity,  and  slight 
dermal  irritation. 

3.  A  mutagenicity  study,  rat 
hepatoc>-te  unscheduled  synthesis 
assay,  showed  negative  response  at  dose 
levels  tested,  between  5  X  10^  and  1.56 
X  10-'  mole/L. 

4.  Desposition  and  metabolism  of 
clopyralid  were  tested  in  male  and 
female  rats  at  a  dose  of  5  mg/kg  (oral). 
The  majority  of  a  radioactive  dose  was 
excreted  in  24  hours  of  all  dose  groups. 
Fecal  elimination  was  minor.  Detectable 
levels  of  residual  radio  activity  were 
obser\ed  in  the  carcass  and  stomach  at 
72  hours  post-dose.  HPLC  and  TLC 
analysis  of  pooled  urine  and  fecal 
extracts  showed  no  apparent 
metabolism  of  clop>Talid.  The  study 
was  found  acceptable  for  use  in  the 
regulation  of  this  pesticide. 

EPA  believes  it  is  inappropriate  to 
establish  permanent  tolerances  for  the 
use  of  clopyralid  in  field  com  at  this 
time.  Nevertheless,  EPA  believes  that 
the  existing  data  support  the  time- 
limited  tolerances  to  December  31. 
1996.  The  proposed  time-limited 
tolerances  for  the  RACs  are  appropriate 
and  are  being  proposed  in  this  mle. 

There  are  no  pending  regulatory 
actions  against  the  registration  of  this 
pesticide.  The  pesticide  is  useful  for  the 
purpose  for  which  these  tolerances  are 
sought.  The  metabolism  of  clopyralid  in 
animals  is  adequately  understood. 
Adequate  anal>1ical  methodology,  gas 
chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analjlical  Manual.  Vol.  II.  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from:  Calvin 
Furlow.  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SVV..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2.  Rm.  1128. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.(7031-305-5232. 

Based  upon  the  information  cited 
above,  the  Agency  has  determined  that 
the  establishment  of  a  time-limited 
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tolerance  by  amendin)^  40  CFR  part  180 
will  protect  the  public  health  and  that 
establishment  of  a  time-limited  food 
additive  and  a  time-limited  feed 
additive  regulation  by  amending  40  CFR 
parts  185  and  18fi  will  be  safe.  It  is 
proposed,  therefore,  that  the  tolerance 
and  food  and  feed  additive  regulations 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitffd  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Inserlicide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herem.  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  ruli^making 
proposal  be  referrvd  to  an  Advisory 
Committee  in  accordance  with  section 
4(>ft(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 

submit  written  comments  on  the 
proposed  regulations.  Documents  relied 
upon  by  EP.-\  in  issuing  this  proposal 
are  available  to  the  public  in  the  Office 
of  Pesticide  Programs  docJcet  at  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above. 
Comments  must  bear  a  notation 
indicating  the  document  cont.'ol 
num^>er.  iPP  .SF3fi22  and  FAP  0H5597/ 
P.5.511.  .•Ml  wnttyn  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Information  Services 
Se<,tion,  at  the  address  given  above, 
from  8  a.m.  to  4  p  m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  mle  from  the 
n-quiremenfs  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Ad  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  €>stablishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
p.'quirements  do  not  have  a  significant 
e<:onomic  impad  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Rep^ster  of  May  4.  1981  (46 
FR  24',..V)). 

list  of  Subjefts  in  40  O-H.  Parts  130, 
185, and  138 

Fnvircr.mental  profetrtion, 
.■\dr7unisfrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests,  Recording  and  recordkeeping 
requirements. 


Dated:  March  2,  1994. 

Douglas  D.  Campt, 

Direi  for.  Off  ice  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  180— (AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  In  §  180.431,  by  revising  paragraph 
fb),  to  read  as  follows: 

§  1S0.431     Dopyralki.  to)erar>ces  for 
residues. 


(b)  Time- limited  tolerances  are 
established  as  follows  for  residues  of  the 
herbicide  clopyralid  (3.6-dichloro-2- 
pyridinecarboxylic  acid)  in  or  on  the 
following  raw  agricultural  commodities: 


Commodrty 


Parts  per 
rniUton 


Exptratjon 
date 


Field  com. 

kx*- 

der 

10.0 

Decembef 
31.  1996 

Field  com. 

lOf- 

age  

3.0 

Deccmfcier 

31.  1996 

FiekJcom, 

grain 

1.0 

December 
31,  1996 

PART  185-[AMENDED1 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Aulhorify:  21  U.S.C  348. 

b.  In  §  185.1100  by  revising  paragraph 
(h).  to  read  as  follows: 

§185-1100    CtopyralW. 


(b)  Time-limited  tolerances  are 
established  as  follows  for  residues  of  the 
herbicide  clopyralid  (3,6-dichloro-2- 
pyridinec^rboxylic  acid),  in  or  on  the 
following  foods: 


Foods 


Parts  per 
million 


Expwation 
date 


Fiekj  coffi.  mtlt- 
ing  tractioos  .. 


1.5 


Decent>er 
31.  1996 


PART  186— {AMENDED} 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 


b.  In  §  136.1100  by  revising  paragraph 
(hi,  to  read  as  follows: 

§186.1100    CJopyratld. 


(b)  Time-limited  toleranctis  are 
established  as  follows  for  residues  of  the 
herbicide  clopyralid  (3,6-dichloro-2- 
pyridinetarboxylic  acid),  in  or  on  the 
following  feeds: 


Feeds 


Pa.'ts  per 
mJlion 


oate 


FiekJ  com,  rmU- 
ing  frac^ons  .. 


1.5 


December 
31,  1996 


IFR  Doc  M-^?2A  Fiied  3-10-94;  8:45  ami 
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FEDERAL  COMMUNICATKDNS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94- 17,  RM-8437] 

Radio  Brodcasting  Services;  Jefferson 
City,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACnOH:  Proposed  rule. 

SUMMARY:  This  document  requests 
rcmments  on  a  p»ttit!on  filed  by  Richard 
L.  Billings,  proposing  the  allotment  of 
Channel  2«1A  to  Jefferson  City, 
Missouri,  as  that  community's  third  FM 
broadcast  service.  The  cc-ordinates  for 
Jefferson  City  are  38-34-00  and  92-11- 
00.  There  is  a  site  restriction  1.5 
kilometers  southwest  of  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  Apnl  28,  1994,  and  reply 
ccmrP'Hts  nn  or  before  May  13, 1994. 
ADDRESSES:  Federal  Communirations 
Commission.  Washington.  DC  20.'J54.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  servp  the 
petitioner's  counsel,  as  follows: 
Frederick  A.  Polner.  Rothman  Gordon 
Foreman  4  Groudine,  P.C.,  Third  Floor, 
Grant  Building.  Pittsburgh, 
Pennsylvania  15219. 
FOR  FURTHER  IHCORMATSX  COVTACT: 
Kathleen  Siiieuerlo,  Mass  Media 
Bureau,  (202)  634-6530. 
SyPPLEMCNTARY  INFORMATION:  This  is  a 
summiry  of  the  Coriinission's  notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-17,  adopted  February  24,  1994,  and 
released  March  7,  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
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239),  1919  M  Street.  NVV.,  Washington. 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission  s  copy  contractors. 
ri'cmational  Transcription  Services. 
Ip.c  ,  2100  M  Street.  NVV..  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1,415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Acting  Ouef.  Allocations  Branch.  Policy  and 

Rulfs  Division.  Mass  Media  Bureau. 

|FK  Doc.  94-5667  Filed  3-10-94:  8:45  am] 

BILUNG  CODE  6712-01-M 

47  CFR  Part  73 


[MM  Docket  No.  93-175,  flM-8254] 

Radio  Broadcasting  Services;  Pateros, 

WA 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission,  at  the 
request  of  Pateros  Community 
Broadcasters,  dismisses  the  petition  for 
rule  making  to  allot  Channel  300A  at 
Pateros.  Washington,  as  the 
community's  first  local  aural 
transmission  service.  See  58  FR  36376, 
July  7.  1993.  With  this  action,  this 
proceeding  is  term.inated. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
nureau.  (202)  634-fi'^,30. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-175. 
adopted  Febnfarv  25.  1994.  and  released 
March  8.  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW..  suite  140,  Washington.  DC 
20037 

List  of  Subjects  in  4"  Ll  R  i'art  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley. 

Acting  Chief.  Allocations  Branch.  Policy  and 

Pules  Division.  Mass  Media  Bureau. 

[FR  Doc  94-5670  Filed  3-10-94:  8:45  am] 

BILUNG  CODE  e712-01-M 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  (M>er  than  rutes  o» 
proposed  rules  that  aie  apc*caWe  to  the 
ptiWc.  (Nictices  of  heanngs  and  mvesn^jtKXis. 
committee  meetjngs,  agency  deosions  and 
rulings,  delegations  of  authority.  Itting  of 
petitions  and  appJicaocr-.s  and  agency 
staterients  of  orjanuatioo  and  functions  a;e 
e«amples  of  documents  appearng  in  th»s 
section 


DEPARTMEhTT  OF  AGRICULTURE 

Forest  Service 

Crown  Jewel  Mine,  Okanogan  National 
Forest,  Okanogan  County,  WA 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Revision  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  March  2.  1<>92.  the  USDA. 
.•■on-st  Service  and  the  Washington  State 
Department  of  Ecology,  as  joint  lead 
3(^ncies.  issued  a  notice  of  intent  (NOI) 
to  prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  develop 
a  mine  for  precious  mineral  extraction 
on  Buckhorn  Mountain  in  the  Federal 
Register  (57  FR  7362).  On  Apnl  15. 
1993.  the  USDA.  Forest  Service  and  the 
Washington  State  Department  of 
E<:ology.  as  joint  lead  agencies,  issued  a 
revision  to  the  notice  of  intent  (NOI)  to 
pn^>pare  an  environmental  impact 
statement  (EIS)  in  the  Federal  Register 
(58  FR  19646).  The  purpose  of  this 
revised  notice  of  intent  is  to  inform  the 
interested  publics,  of  the  following: 

1.  A  revised  release  date  for  the  draft- 
and  final  EIS; 

2.  Forest  Plan  consistency  wording; 

3.  The  availability  of  a  revised 
Reclamation  Plan; 

4.  A  revised  list  of  where  dwuments 
related  to  the  Crown  jewel  Mine 
proposal  are  available  for  public  review. 

The  draft  Environmental  Impact 
Stateinent  (EIS)  is  now  expected  to  be 
completed  and  available  for  pi:blic 
review  in  October  1994.  The  final  DS  is 
expected  to  be  available  in  April  1995. 

The  original  NOI  stated  that,  ■■•   *   * 
This  project  will  be  in  consistent  with 
the  Forest  Plan  *   *   *".  Th's  wording 
was  changed  in  the  April  15.  1993 
revision  of  the  notice  of  intent  to  read, 

This  proje<  t  will  be  consistent 

with  the  Forest  Plan  *  •  *'.  This 
statement  is  being  revised  to  read, 
■■*   *    *  All  adion  alternatives  will 


require  several  amendments  to  the 
Forest  Plan.  These  amendments  will 
create  a  new  management  area,  MA  27; 
add  a  site  specific  amendment  for 
Forest-wide  Standards  and  Guidelines 
that  can  not  be  met  by  the  project;  and 
add  a  possible  amendment  to  set  aside 
several  blocks  of  land.  150  total  acres 
estimated,  in  perpetuity  for  wetlands 
mitigation  "   *   *" 

The  initial  plan  of  operations  for  the 
crown  Jewel  Mine  was  filed  in  January, 
1992.  As  additional  engineering  and 
planning  work  was  done,  and  in 
response  to  agency  and  public 
comments  and  suggestions,  the 
proponent  revised  the  initial  plan  on 
several  occasions  and  on  March  9,  1993 
submitted  a  single  integrated  plan  of 
operations.  Based  on  additional 
engineering  and  planning  work  and  in 
resfKinse  to  additional  agency  and 
public  comments  and  suggestions,  the 
proponent  revised  chapter  6  of  the 
Integrated  Plan  of  Operations  and 
published  a  stand  alone  Reclamation 
Plan  in  August  1993  which  was  further 
modified  on  November  29,  1993. 

Copies  of  the  Reclamation  Plan, 
Scoping  Comment  Summary  document, 
the  Integrated  Plan  of  Operations,  and 
other  documents  related  to  the  Crown 
Jewel  Mine  proposal  and  EIS  are 
available  for  public  review  at  the 
following  locations: 

Forest  Service  District  Ranger's  office, 

Tona<:ket.  Washington 
Forest  Service  Supiervisor's  office.  Okanogan. 

Washington 
Washington  Department  of  Ecology  office. 

OhTTpia.  Washington 
Washington  Department  of  Ecology  office. 

Yakima.  Washington 
Bureau  of  Land  .Management  office. 

Wenatchee.  Washington 
Public  hbraries  in  Oroville.  Tona.sket.  Omak. 

and  Seattle  (Main  Branch).  Washington 
C'iiesaw  General  .Store,  Ch(?saw.  Washington 
Environment  (Canada  office.  North 

Vancouver.  B.C..  Canada 
B.C.  Ministry  of  Environment.  Lands  &  Parks 

office.  Victoria.  B.C..  Canada 
Village  office.  Midway,  B.C.,  Canada 
City  Hall,  Grand  Forks,  B.C.,  Canada  has  been 

dropped  from  previously  published  lists. 

Datod:  March  1,  1994. 
Sam  Gehr, 
Forest  Supervisor. 
jFR  Doc.  94-5705  Filed  3-10-94;  8:45  am) 

BILUNG  COOC  MIO-II-M 


Establishment  of  3  New  Research 
Natural  Areas 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  decision. 

SUMMARY:  Notice  is  hereby  given  that 
the  Chief  of  the  Forest  Service  has 
issued  Decision  Notices/Designation 
Orders  to  establish  3  new  Researt.h 
Natural  Areas  within  the  National 
Forest  System.  Establishment  of  these 
areas  is  subject  to  administrative  appeal 
pursuant  to  the  rules  at  36  CTR  part  217. 

DATES:  The  establishment  of  the  areas  is 
effective  April  25,  1994.  Also,  pursuant 
to  36  CFK  217.8(b).  the  period  for 
appealing  this  decision  begins  March 
12.  1994.  Any  notice  of  appeal  must  be 
received  in  writing  by  April  25, 1994. 
ADDRESSES:  Copies  of  the  estabhshment 
records  and  of  the  Decision  Notices/ 
IDt^ignations  Orders  for  the  3  areas  are 
available  upon  written  request  to  Chief 
(4060),  Forest  Service.  USDA.  P.O.  Box 
96090.  Washington,  IX:  20090-6090. 
Copies  are  available  for  inspection  in 
the  office  of  the  Dire<:tor  of  Forest 
Management  Research,  First  Floor. 
Northwest  Wing.  Auditor's  Building, 
201  Fourteenth  Street  SW..  Washington, 
EXl  To  facilitate  entry  into  the  building, 
visitors  are  encouraged  to  call  in 
advance  (202-205-1552). 

Anyone  who  wishes  to  appeal  must 
submit  a  notice  of  appeal  to  The 
Honorable  Mike  Espy,  Se<J^;tary  of 
Agriculture.  Fourteenth  and 
Independence  Avenue.  SW., 
Washington,  DC  20250. 

fOR  FURTHER  INFORMATION  CONTACT: 
Jacob  L.  VVhitmore.  Fort;st  Management 
Research  .Staff.  (202)  205-1149. 

SUPPLEMENTARY  INFORMATION:  Research 
Natural  Areas  are  part  of  a  national 
network  of  ecological  areas  on  National 
Forest  System  lands  designated  and 
permanently  recorded  for  researrh, 
education,  and/or  maintenance  of 
biological  diversity.  These  areas  are 
managed  for  nonmanipulative  research, 
observation,  and  .study,  and  they  may 
assist  in  implementing  provisions  of 
special  statutes,  such  as  recovery  of 
species  under  the  Endangered  Species 
Act  and  the  monitoring  provisions  of 
the  National  Forest  Management  Act. 
The  establishment  of  the  3  new  areas 
will  bring  t.he  total  number  of  Researcih 
Natural  Areas  on  National  Forest 
System  lands  to  292. 
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Based  on  Environmental  Assessments     actions  would  have  no  significant  Environmental  Impact  Statements  is  not 

of  the  effects  of  establishment  of  these         impact  on  the  quality  of  the  human  necessary. 

areas,  it  has  been  determined  that  these      environment  and  that  the  preparation  of        The  new  areas  to  be  established  are  as 

follows: 


Name  ol  RNA 

State 

County 

Nattonal  lorest 

Acres 

Cape  

VT 
AZ 
AZ 

Addison  and  Rutiand 

BocKhom  Mountain 

Gila  

Gila  „ „... 

Tonto  _ 

Tonfo  

290 

Hauler  Wash 

2810 
680 

The  Decision  Notices/Designalion 
Orders  amend  the  relevant  forest  plans. 
Notice  of  the  establishment  of  a  new 
Research  Natural  Area  and  notice  of 
forest  plan  amendment  are 
accomplished  simultaneously  by 
publication  of  this  notice  in  the  Federal 
Register. 

The  effective  date  of  establishment  is 
delayed  to  permit  giving  public  notice 
of  the  decision  and  to  permit  the 
opportunity  for  appeal  as  provided  in  36 
CFR  part  217.  Pursuant  to  36  CFR 
217.7(a),  review  of  theChiers  deci.'^ion 
by  the  Secretary  is  wholly  discretionary. 

Dated:  March  4,  1994. 
Mark  A.  Reiroers, 
Acting  Chief 

IFR  Doc  94-5761  Filed  J-10-94,  S.45  ami 
BILUNQ  COOC  }41».1V-M 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statisttes 
Administration 

Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commfirce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended  by  Pub.  L  94— i09),  we 
are  giving  notice  of  a  meeting  of  the 
Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census  and 
Census-Related  Activities  for  2000- 
2009.  The  meeting  will  convene  on 
Friday,  Man:h  25,  1994,  at  the  DuPont 
Piaza  Hotel.  1300  New  Hampshire 
Avenue.  NW.,  Washington,  DC 

The  Advisory  Committee  is  composed 
of  a  Chairperson,  twenty-tlve  member 
organizations,  and  nine  ex  officio 
members,  all  appointed  by  the  Secretary 
of  Commerce.  The  Advisory  Committee 
VNill  consider  the  goals  of  the  census  and 
user  needs  for  information  provided  by 
the  census,  and  provide  a  perspective 
from  the  standpoint  of  the  outside  user 


community  on  how  proposed  designs 
for  the  year  2000  census  realize  those 
goals  and  satisfy  those  needs.  The 
Advisory  Committee  shall  consider  all 
aspi>cts  of  the  conduct  of  the  census  of 
population  and  housing  for  the  year 
2000,  and  shall  make  recommendations 
for  improving  that  census. 

DATES:  The  meeting  will  l)egin  at  8:30 
a.m.  and  adjourn  at  5  p.m.  on  Friday, 
March  25,  1994. 

ADDRESSES:  The  meeting  will  take  place 
at  the  DuPont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  NW..  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  additional  infomiation 
regarding  this  meeting,  or  who  wish  to 
submit  written  statemeiits  or  questions, 
may  contact  Thomas  P.  DeCair. 
Department  of  Commerce,  Bureau  of  the 
Census,  room  2066,  Federal  Building  3, 
Washington,  DC  20233.  Telephone: 
(301)  763-7298. 

SUPPLEME^^■ARY  INFORMATION:  The 
agenda  for  the  meeting  includes 
discussion  on  coop)erative  ventures, 
classification  of  race  and  ethnicity,  1995 
Census  Test  plans,  and  other  items  that 
the  Chair  and  Advisory  Committee 
members  deem  appropriate  for  this 
meeting. 

The  meeting  is  open  to  the  public.  A 
brief  period  will  be  set  aside  for  public 
comment  and  questions.  However, 
persons  with  extensive  questions  or 
statements  for  the  record  must  submit 
them  in  writing  to  the  Commerce 
Department  official  named  above  at 
l^ast  three  working  days  prior  to  the 
meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  oth-^r 
auxiliary  aids  should  be  direcied  to 
Susan  Knight  on  (301)  763-7298. 

Dated:  Man.h  4,  1994. 
Paul  A.  London, 

Acting  Under  Secretary  for  EconomK  Affairs. 
EconomKS  and  Statistics  Administration 
IFH  Doc-  94-5757  Fiied  3-10-94.  8:45  dm) 
BILUNQ  COOC  3StO-EA-M 


Bijreau  of  Export  Administration 

Christopher  A.  Carrigan,  Tower  House. 
Hortin,  Wimiaome,  Dorset,  BH21  7EP 
United  Kingdom,  Respondent:  Order 

Whtireas,  on  June  16,  1986.  then- 
Assistant  Secretary  for  Trade 
Administration  Paul  Freedenberg 
entered  an  Order  denying  Datalec.  Ltd. 
(Datalec)  and  Bryan  V.  Williamson 
(Williamson)  all  export  privileges  for  a 
period  of  20  vears  based  on  a  finding 
that  they  had  violated  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.A.  app. 
2401-2420 (1991,  Supp. 1993.  and 
Pubhc  Law  103-10.  March  27,  1993)) 
(the  Act),  and  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1993))  (the 
Regulations)  (51  FR  22324  (June  19. 
1986)); 

Whereof^,  in  the  )une  16.  1986  Order, 
then-Assistant  Secretary  Freedenberg 
also  found  that  Christopher  A.  Carrigan 
(Carrigan),  among  others,  was  related  to 
Datalec  and  Williamson  in  the  conduct 
of  trade  or  related  ser\ices  and. 
therefore,  named  Carrigan  as  a  "related 
person"  subject  to  the  provisions  of  the 
Order  entered  against  Datalec  and 
Williamson; 

Whereas,  Carrigan  has  submitted 
documentation  to  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce  (Department),  asserting  that 
he  is  no  longer  related  to  either  Datalec 
or  Williamson: 

Whereas,  the  Department  has 
reviewed  Carrigan's  submission  and, 
based  on  that  submission,  asked  the 
Under  Seixetary  for  Export 
Administration  to  modify  the  June  16, 
1986  Order  by  deleting  Carrigan  as  a 
related  person,  a  motion  joined  in  by 
Carrigan;  and 

Whereas,  I  find,  ba.sed  on  his 
submission,  that  Carrigan  is  no  longer 
related  to  either  Datalec  or  Williamson 
in  the  conduct  of  trade  or  related 
services; 

Accordingly,  it  is  herebv  orderwj  that 
the  lune  16.  1986  Order  against  Datalec 
and  WilliamsoD  is  modified  by  deleting 
Christopher  A.  Camgan  as  a  related 
person  under  that  Order  By  this  Order, 
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Carngan  is  no  longer  subject  to  the 
provisions  of  the  June  16.  1986  Order. 
All  olher  aspects  of  the  )une  16.  1986 
Order  remain  in  full  force  and  effect. 

This  Order,  which  is  effective 
immediately,  shall  be  published  in  the 
Federal  Register. 

Entered  this  5th  day  of  March.  1994. 
Barry  E.  Carter. 

Act:ng  I'nder  Secretary  for  Export 
Administration. 
IFR  Dor  94-5758  Filed  3-10-94;  8:45  ami 

BILLING  CODE  3510-OT-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Restraint 
Limit  tor  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Myanmar 

M.i.'i  h  8.  19>^4 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  March  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  InttTnational  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

.■\utiionty:  Executive  Ordi-r  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1654). 

Under  the  terms  of  Section  204  of  the 
AghcuUural  Act  of  1956,  as  amended, 
the  Government  of  the  United  States  has 
decided  to  establish  a  restraint  limit  for 
wool  trousers,  breeches  and  shorts  in 
Category  448.  produced  or 
manufactured  in  Myanmar  and  exported 
during  the  twelve-month  period  which 
began  on  March  1.  1994  and  extends 
through  February  28,  1995  at  a  level  of 
2,316  dozen 

A  summary-  market  statement 
concerning  Category  448  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  448  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  448.  is  invited  to  submit  10 


copies  of  such  comments  or  information 
to  Rita  D.  Hayes.  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
ATTN:  Helen  L.  LeCrande. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the     ■ 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993). 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Myanmar 
Category  448 — Women's/Girls'  Wool 
Trousere/SlacksyShorts 

February  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  women's  and  girls' 
wool  trousers,  slacks,  and  shorts. 
Category  448,  from  Myanmar  reached 
2.316  dozen  in  1993.  There  were  no 
Category  448  imports  from  Myanmar  in 
1991  or  1992. 

The  sharp  and  substantial  increase  of 
Category  448  imports  from  Myanmar  is 
causing  disruption  in  the  U.S.  market 
for  women's  and  girls"  wool  trousers, 
slacks,  and  shorts. 
U.S.  Production,  Import  Penetration  and 
Market  Share 

U.S.  production  of  women's  and  girls' 
wool  trousers,  slacks  and  shorts 
declined  from  282  thousand  dozen  in 
1989  to  169  thousand  dozen  in  1992,  a  . 
decrease  of  40  percent.  In  contrast,  U.S. 
imports  of  Category  448  increased  from 
326  thousand  dozen  in  1989  to  395 
thousand  dozen  in  1992.  a  21  percent 
increase.  Category  448  imports 
increased  to  461  thousand  dozen  in 
1993.  17  percent  above  the  1992  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  116  percent 
in  1989  to  234  percent  in  1992.  The 
domestic  manufacturers'  share  of  the 
women's  and  girls'  wool  trousers,  slacks 
and  shorts  market  declined  from  46 


percent  in  1989  to  30  percent  in  1992. 
a  decrease  of  16  percentage  points. 
Dutv-Paid  Value  and  U.S.  Producers'  Price 

All  of  Category  448  imports  from 
Myanmar  during  1993  entered  the  U.S. 
under  HTSUSA  6104.61.0010— 
Women's  and  girls'  knitted  trousers  and 
breeches  of  wool.  These  trousers  entered 
the  U.S.  at  landed  duty-paid  values 
below  U.S.  producers'  prices  for 
comparable  women's  wool  trousers. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  8. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury:  Washington.  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
vou  are  directed  to  prohibit,  effective  on 
March  15, 1994.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Category  448.  produced  or 
manufactured  in  Myanmar  and  exported 
during  the  period  beginning  on  March  1. 
1994  and  extending  through  February  28. 
1995.  in  excess  of  2.316  dozen'. 

Textile  products  in  Categorv'  448  which 
have  been  exported  to  the  United  States  prior 
to  March  1.  1994  shall  not  be  subject  to  the 
limit  established  in  this  directive. 

Textile  products  in  Categorv'  448  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entr>'  under  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  94-5756  Filed  3-10-94;  8:45  am) 

BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


>  The  iimil  has  not  been  adiusted  lo  account  for 
any  imports  e.xported  after  February  28.  1994 
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action:  .-Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  comnjcdities  and 
services  to  be  furnished  by  nonprofit 
agencies  ernploying  persons  who  are 
blind  or  have  other  severe  disabilities. 

EPFECrrVE  DATE:  April  11,  1994. 

ADDRESSES:  Committee  for  Pur<.hase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  40.3, 
1735  Jefferson  Davis  Highway, 

Arlington.  Virgin-a  22202-3451. 

FOR  FURTHER  INFORMATION  COffTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  'NFORMATKX:  On 
lanuary  3,  14  and  ^8.  1994,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (59  FR  74,  2360  and 
4C43)  of  proposed  additions  to  the 
Procuremunt  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quaiiiled  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Com.TiJttee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contrac  tors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
.iulhorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  knowTi  regulatory 
alternatives  which  would  a<xomplish 
the  objectives  of  the  Javits-Wagner- 

O  Day  Act  {41  U.S  C  46-48f )  in 
connec-ticn  with  the  commodities  and 
st^rvices  proposed  for  addition  to  the 
Procurement  List. 

A(  cordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 


Commodities 

Hub,  Full  Length 

5510-00-NSH-0040,  (Requirements  for 
the  Federal  Highway  Administration. 
Vancouver,  Washington) 

Stake.  Wood,  Sun'ey 

5510-00-.NSH-On39.  (R^uirements  for 
the  Federal  Highway  Administration, 
Vancouver,  Washington) 

Cup,  Specimen 

6530-01-163-3704 

Pitcher.  Water 

7350-01-138-0022 

Coveralls,  Safety 

8415-00-939-7379 
8415-00-939-7830 
8415-00-939-7881 
8415-00-939-7832 
8415-00-926-5113 

Services 

Janitorial/Custodial 

U.S.  Courthouse.  500  State  Avenue. 

Kansas  City,  Kansas 
Operation  of  the  Postal  Service  Center, 

Eglin  Air  Force  Base,  Florida 
Sharpening  of  Drill  Bits,  Fleet  and 

Industrial  Supply  Center, 

Jacksonville,  Florida 
Sw  itchboard  Operation,  Veterans 

Administration  Medical  Center,  1030 

Jefferson  Avenue.  Memphis, 

Tennessee. 

This  action  does  not  affed  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc  94-5742  Filed  3-10-94;  8:45  aiTij 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTK3M:  Proposed  Additions  to 

Procurement  List. 


SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disah.'liti'.'s. 

COMMENTS  MoST  BE  RECEIVED  ON  OR 
BEFORE:  .April  11,  1994. 
ADDRESSES:  Co.mmittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Cr\'stal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  COffTACT: 
Eieverlv  .Milkman  (703)  603-7740. 
SUPPLEMENTARY  INF0RMATK3N:  This 
notii  e  ts  published  pursuant  to  41 
U.S.C.  47ta)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Com.mittee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  artion  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  re.sult  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  sm.all 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  Lhe  Government. 

3.  There  are  no  known  regulatory 
ahematives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
slatement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Box,  Shipping 

8115-00-134-3655 
8115-00-134-3656 
8115-01-006-7257 
8115-01-010-3956 
8115-00-516-0251 
NPA:  Tarrant  County  Association  for  the 

Blind,  Fort  Worth,  Texas 
Beverly  L.  Milkman, 
ExPcutive  Director. 
IFR  Doc  94-5743  Filed  3-1(MM;  8;4b  amj 

BiLUNG  CODE  e82(K»-P 


Procurement  List;  P'oposed  Addrtions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Di<;abied. 

actton:  Proposed  additions  to 

Procurement  List. 
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summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  sei-vice  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  Apnl  11,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
othenvise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
CK)vemment. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3  The  action  will  result  in 
authorizing  small  entities  to  fijmish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
ser\  ice  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statements  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 


Cormnodities 

Lancet.  Finger  Bleeding 

6515-01-135-«497 

NPA:  Mental  Health  Systems,  Inc..  San 
Diego.  California 

Cover.  Water  Canteen 

8465-00-860-0256 

NPA:  Human  Technologies  Corporation. 
Utica,  New  York 

Service 

Janitorial/Custodial.  Veterans  Outreach 

Center.  Vista.  California. 
NPA:  Mental  Health  Systems.  Inc..  San 

Diego.  California 

Beverly  L.  MiUunan, 

Executive  Director. 
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BILUHQ  CODE  6820-M-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  11,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  30.  1992,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(57  FR  56569)  of  proposed  additions  to 
the  Procurement  List. 

Comments  were  received  from  one  of 
the  current  contractors  for  the  stencil 
sets  at  the  time  of  the  Federal  Register 
notice  proposing  addition  of  the  stencils 
to  the  Procurement  List,  as  well  as  from 
two  Members  of  Congress  who  urged 
that  the  contractor's  comments  be 
seriously  considered.  Because 
considerable  time  has  elapsed  since  that 
notice,  the  Committee  wrote  to  the 
contractor  on  January  11,  1994  to  afford 
it  an  opportunity  to  update  its 
comments  on  the  proposed  action.  The 
contractor's  responses  to  this  letter  are 
addressed  in  the  following  paragraphs. 
along  with  its  initial  response  to  the 
notice  proposing  the  addition  of  the 
stencil  sets  to  the  Procurement  List. 


The  contractor  indicated  that  the 
stencil  sets,  while  not  making  up  a  very 
large  part  of  the  dollar  value  of  its  sales, 
did  represent  a  significant  numerical 
part  of  its  sales.  The  company  said  it  has 
been  a  longtime  supplier  of  stencil  sets 
to  the  Government,  and  its  Government 
sales  enable  it  to  remain  competitive 
with  other  suppliers,  even  though  it  has 
to  offer  prices  to  the  Government  which 
are  substantially  below  its  commercial 
prices  in  order  to  keep  the  CTOvemment 
business.  The  company  stated  that  it  is 
the  last  American  manufacturer  of  brass 
interlocking  stencils,  and  is  having  to 
compete  against  an  importer  of  foreign 
stencils. 

The  contractor  indicated  that  loss  of 
the  ability  to  sell  these  stencil  sets  to  the 
Government  would  result  in  the  loss  of 
seven  well  paid  jobs  for  individuals 
who  would  be  unable  to  find 
comparable  employment.  It  would  also 
deprive  a  nonprofit  agency  employing 
people  with  severe  disabilities  of  the 
opportunity  to  provide  employment  for 
those  people  in  packaging  the  stencils. 

The  company  noted  that  it  would 
have  to  absorb  a  loss  in  unusable 
inventory  if  it  could  no  longer  produce 
the  stencil  sets  for  the  Government.  It 
also  noted  that  substantial  start-up  costs 
are  involved  in  producing  the  stencils. 
The  contractor  questioned  whether  the 
nonprofit  agency  proposed  by  the 
Committee  to  produce  the  stencils  could 
acquire  the  necessary  equipment  and 
learn  to  use  it  successfully  in  the  time 
available  before  it  would  have  to  fill 
Government  orders,  and  the  wisdom  of 
setting  aside  100%  of  the  Government 
requirement  for  the  stencils  under  these 
circumstances. 

The  contractor  questioned  whether 
the  Committee  has  given  proper  notice 
of  its  current  action,  because  it  has  not 
republished  its  November  1992  notice  of 
proposed  rulemaking.  The  contractor 
contends  that  the  Committee  made  a 
final  decision  in  1993  on  its  1992 
proposal.  If  this  is  true,  the  current 
Committee  action  would  be  a  new 
rulemaking  which  should  have  been 
announced  as  a  new  proposal  in  the 
Federal  Register. 

The  Committee's  key  measure  of 
impact  on  a  contractor  has  traditionally 
been  the  percentage  of  the  dollar  value 
of  the  contractor's  total  annual  sales 
which  it  will  lose  as  a  result  of  an 
addition  to  the  Procurement  List. 
Viewed  in  this  light,  addition  of  the 
stencil  sets  to  the  Procurement  List 
would  not  have  a  severe  adverse  impact 
on  the  contractor.  However,  as  indicated 
in  the  following  paragraphs,  the 
Committee  believes  that,  while 
consideration  of  all  of  the  points  made 
by  the  contractor  would  not  result  in  a 
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finding  of  severe  adverse  impact,  the 
circumstances,  particularly  the 
contractor's  efforts  to  subcontract  with 
nonprofit  agencies  employing  persons 
with  severe  disabilities,  warrant  some 
ameliorative  action. 

Accordingly,  the  Committee  has 
decided  to  add  all  seven  stencil  sets  to 
the  Procurement  List,  but  to  grant  a  one- 
year  purchase  exception  which  will 
permit  the  Government  to  purchase  its 
annual  requirement  for  three  of  the 
stencil  sets  from  the  commercial  market 
one  last  time.  If  the  commenting 
contractor  is  successful  in  competing  for 
the  contract,  it  will  be  able  to  use  at 
least  some  of  the  inventory  which  it 
claims  would  otherwise  be  useless. 
Moreover,  the  nonprofit  agency  which 
the  Committee  is  authorizing  to  produce 
the  stencil  sets  has  expressed  an  interest 
in  exploring  with  the  current  contractor 
the  purchase  of  its  surplus  inventory. 
Tne  Committee  has  considered  the 
contractor's  record  as  a  long-time 
supplier  of  these  stencil  sets  to  the 
Government.  However,  as  the  contractor 
admitted,  it  has  not  won  the  contract  to 
supply  all  the  stencils  every  year,  and 
the  price  of  winning  it  has  been  to  cut 
its  prices  severely.  The  contractor  even 
implied  that  this  competitive  process 
drove  the  other  American  stencil 
manufacturer  out  of  business.  Also,  no 
contractor  is  guaranteed  a  contract  in 
the  competitive  bidding  process.  Under 
these  circumstances,  the  Committee 
does  not  believe  that  the  contractor's 
record  as  a  supplier  of  ttjg  stencil  sets 
adds  enough  to  the  other  impact  factors 
it  mentioned  to  constitute  severe 
adverse  impact  on  the  contractor. 

Addition  of  the  stencil  sets  to  the 
Procurement  List  will  create  a  larger 
number  of  jobs  for  people  with  severe 
disabilities  than  it  will  lose  for 
contractor  employees.  The 
unemployment  rate  for  people  with 
severe  disabilities  is  considerably  higher 
than  it  is  for  people  without  disabilities, 
even  in  labor  surplus  areas. 
Consequently,  the  Committee  believes 
that  the  possible  loss  of  jobs  for  the 
contractor's  employees,  who  can  more 
easily  find  other  jobs  than  people  with 
severe  disabilities,  is  outweighed  by  the 
creation  of  jobs  by  the  Committee's 
action. 

The  nonprofit  agency  which  was 
packaging  the  stencil  sets  for  the 
contractor  has  informed  the  Committee 
that  this  task  had  not  yet  created  much 
work  for  its  employees  with  severe 
disabilities,  and  that  it  did  not  object  to 
the  Committee's  action.  The  contractor 
has  offered  to  enter  into  a  similar 
arrangement  with  another  agency 
employing  people  with  disabilities. 
However,  the  Committee  notes  that  such 


an  arrangement  would  be  totally  at  the 
discretion  of  the  contractor  and  would 
require  the  contractor  to  reduce  work 
available  to  its  current  employees,  an 
outcome  the  contractor  has  indicated  is 
not  desirable.  More  importantly,  unlike 
the  Committee's  program,  this 
arrangement — even  if  it  were  not 
discretionary — does  not  guarantee  that 
the  work  will  continue  to  be  done  by 
people  with  severe  disabilities  because 
the  contractor  has  no  guarantee  that  it 
will  continue  to  receive  contracts  for 
any  or  all  of  the  stencil  sets. 

The  Committee  did  not  make  a 
decision  on  adding  the  stencil  sets  to 
the  Procurement  List  in  1993.  As  the 
contractor  predicted,  questions  about 
the  nonprofit  agency's  capability 
delayed  the  project.  However,  these 
problems  have  been  solved,  and  the 
nonprofit  agency  now  meets  the 
Committee's  capability  requirements.  It 
should  be  noted  that  the  contractor  did 
not  renew  its  questions  about  the 
nonprofit  agency's  capability  in  its  1994 
comments. 

Because  the  Committee  did  not  make 
a  decision  on  the  proposal  to  add  the 
stencil  sets  to  the  Procurement  List  in 
1993.  it  was  not  necessary  to  publish  a 
new  notice  of  proposed  rulemaking 
before  this  regulatory  action  could  be 
completed.  The  Committee  even 
exceeded  due  process  requirements  by 
affording  the  contractor  an  opportunity 
to  update  its  comments.  Accordingly, 
the  Committee  rejects  the  contractor's 
challenge  to  the  adequacy  of  due 
process  in  this  rulemaking. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4&-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a  • 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S  C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Stencil  Set,  Marking 

7520-00-205-1760 
7520-00-269-9012 
7520-00-272-9680 
7520-00-272-9683 
7520-00-272-9684 
7520-00-298-7043 
7520-00-298-7044 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director 
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DEPARTMENT  OF  ENERGY 

Pittsburgh  Energy  Technology  Center; 
Non-Competitive  Financial  Assistance 
Award 

AGENCY:  t'.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
ACTION:  Notice  of  Non-Competitive 
Financial  Assistance  (Cooperative 
Agreement)  Award  with  Babcock  & 
Wilcox. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Pittsburgh  Energy 
Technology  Center  (PETC)  announces 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
criteria  (B)  and  (D).  it  intends  to  make 
a  non-competitive  Financial  Assistance 
(Cooperative  Agreement)  award  to 
Babcock  &  Wilcox  fore  research  project 
entitled.  "Advanced  Emissions  Control 
Development  Program." 

ADDRESSES:  U.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940.  MS  921-118. 
Pittsburgh,  PA  15236-0940. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Columbia.  Contract  Specialist, 
(412)892-6219. 

SUPPLEMENTARY  INFORMATION: 

Cooperative  Agreement  No. 

DE-FC22-94PC94251. 

Title  of  Research  Effort 

"Advanced  Emissions  Control 
Development  Program." 
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Award  ee 

Behrock  &  Wilcox 
1  vn^\  of  .\sMSlance  Eflort 

Five  (5)  years. 
Cost  of  .Assistance  Effort 

A  Total  Estimated  Value  of 
Sn, 000.000. COO.  with  DOE  estimated 
funding  of  $3,000,000. OCU 

Objective 

The  objective  of  the  proposed 
program  is  to  provide  financial 
assistance  to  Babcock  &  Wilcox  for  the 
continuation  of  research  for 
improvements  in  conventional  flue  gas 
cleanup  technologies  and  will 
contribute  to  the  development  of 
advanced  emissions  control 
technologies  using  the  Clean 
Environment  Development  Facility 
(CEDE)  located  at  its  Research  Center  in 
Alliance.  Ohio.  Specific  areas  of 
research  include:  optimizing  the  capture 
of  air  toxics  in  conventional  systems. 
investigating  the  impacts  of  coal 
properties  on  air  toxic  emissions, 
developing  advanced  air  toxics 
measurement  concepts,  developing 
advanced  control  concepts,  and 
developing  an  air  toxics  emissions  data 
base.  The  program  will  include  these 
phases.  Phase  I  activities  will  consist  of 
test  equipment  modification, 
installation,  and  shakedovra  for  the  test 
equipment  to  be  added  to  the  CEDE, 
along  with  benchmarking,  verification 
testing,  and  data  analysis.  Phase  U 
research  and  development  will  focus  on 
the  optimization  of  convention  systems, 
and  Phase  III  will  be  directed  at 
advanced  control  and  measurement 
concepts,  along  with  coal  comparisons. 
Although  the  project  would  be  carried 
out  by  the  participant  using  its  own 
funds  or  those  donated  by  third  parties. 
DOE  support  of  the  research  will 
enhance  the  public  benefits  to  be 
derived  through  technologv-  transfer, 
and  the  DOE  knows  of  no  other  entity 
which  is  conducting  or  is  planning  to 
conduct  sucJi  activity.  In  addition, 
Babcock  &  Wilcox  has  exclusive 
domestic  capability  to  perform  the 
research  based  upon  the  unique 
equipment  at  the  CEDF,  the  technical 
expenise  of  their  project  engineers,  and 

the  versatility  of  the  CEDF  to  acf.ept 
additional  testing  equipment  required 

for  specific  projects. 

Datfd  Mhrch  4,1994. 
Dale  A.  Siciliano, 
Contracting  Officer 
|FK  Doc  94-5732  Filed  3-10-94;  8;45  ami 
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Indian  Energy  Resource  Development 
Program 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Solicitation  for  Applications; 
Indian  Energy  Resource  E)evelopment. 

SUMMARY:  The  Office  of  Technical  and 
Financial  Assistance,  Assistant 
Secretariat  for  Energy  Efficiency  and 
Renewable  Energy,  through  the  Chicago 
Operations  Office,  invites  applications 
for  grants  for  two  distinctly  different 
Indian  energy  resource  activities 
authorized  bv  sections  2603  and  2B06  of 
title  XXVI,  Public  Law  102-486,  The 
Energy  Policy  Aci  of  1992. 

Title  XXVI  supports  both  fossil  and 
renewable  energy  resource  development 
on  Indian  reservations.  The  provisions 
of  the  title  are  broad  and  designed  to 
stimulate  the  creation  and  vertical 
integration  of  energy-related  reservation 
enterprises:  develop  and  improve  tribal 
technical  capabilities;  train  and  educate 
Native  Americans  in  energy  fields; 
impro^■e  environmental  protection;  and 
overall,  to  promote  tribal  self 
sufficiency  when  reservation  energy 
matters  are  dealt  with. 

Even  though  the  scope  of  title  XXVI 
is  very  broad,  the  solicitation 
announced  in  this  Notice  only  invites 
applications  under  two  provisions  of  the 
Statute:  (1)  Section  2603,  Subsection 
(a)(2).  Demonstration  Programs  for 
Vertical  Integration  Projects;  and  (2) 
Section  2606,  Tribal  Government  Energy 
Assistance  Program  in  Support  of 
Renewable  Energy  Projects  on  Indian 
Reservations. 

DATES:  The  solicitation  for  applications 
will  be  available  on  and  after  March  11, 
1994.  Applications  must  be  received  at 
the  location  designated  below  by  3  p.m.. 
May  9,  T994. 

ADDRESSES:  The  solicitation,  required 
forms,  and  application  instructions  are 
available  from:  Indian  Energy  Resource 
Development  Program,  U.S.  Department 
of  Energ>',  Denver  Support  Office,  2801 
Youngfield— suite  380,  Golden,  CO 
80401-2266.  (303)  231-5750,  ext.  132. 
SUPPLEMENTARY  INFORMATION:  An 
applicant  for  assistance  under  section 
2603,  subsection  (a)(2).  Demonstration 
Programs  for  Vertical  Integration,  must 
be  an  Indian  tribe.  An  applicant  for 
assistance  under  section  2606.  Tribal 
Government  Energy  Assistance  Program 
in  Support  of  Renewable  Energy 
Projects  on  Indian  Reservations,  must  be 
either  an  Indian  tribe  or  private  sector 
person  working  in  cooperation  with  an 
Indian  tribal  government. 

An  Indian  tribe  is  defined  as  any 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 


Alaska  Native  village  or  regional  or 
village  corporation  (as  defined  in,  or 
established  under,  the  Alaska  Native 
Claims  Settlement  Act)  that  is 
recognized  by  the  United  States  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

"Private  sedor  person"  is  defined  as 
any  individual  or  entity  engaged  in  free 
enterprise  for  the  purpose  of  making  a 
profit  from  the  sale  of  goods,  property, 
merchandise,  commodities,  products, 
materials,  or  services. 

"Public  sector"  entities,  i.e..  state, 
county,  and  local  governments,  state 
colleges  and  universities,  etc.  may  not 
be  applicants  for  assistance,  but  can 
participate  as  contributing  partners 
when  tribes  or  private  sector  entities  are 
the  prime  applicants. 

Applicants  may  submit  applications 
for  2603(a)(2)-type  projects  and  2606- 
type  projects,  but  may  not  combine 
them  on  a  single  application.  Funding 
percentages  and  eligibility  requirements 
differ  for  each  section  thereby 
precluding  consideration  of  applications 
which  combine  or  mix  project  types. 

The  Fiscal  Year  19S4  appropriation  is 
55,000,000.  Awards  made  under  section 
2603(a)(2)  are  anticipated  to  range  from 
$1  million  to  52. 5  million.  Grants  made 
under  section  2606  are  anticipated  to  be 
less  than  $250,000  each.  In  all,  the  CKDE 
expects  to  make  from  25  to  30  grant 
awards.  ^.^ 

An  applicant  is  advised  to  concentrate 
only  on  its  strongest,  most  promising, 
and  best  developed  energy  resource 
project.  The  DOE  discourages  multiple 
applications  from  the  same  entity,  for 
the  same  section  of  title  XXVI,  e.g..  two 
or  more  applications  for  assistance 
under  2603(a)(2)  from  Tribe  "X". 

Applicants  must  show  evidence  of 
tribal  involvement  in  the  proposed 
energy  project.  Most  commonly  this  will 
be  by  including  in  the  application  a 
tribal  resolution,  or  similarly  official 
tribal  document,  which  reflects  the 
tribe's  support  for  and  understanding  of 
the  project  for  which  funding  is  applied. 

It  is  currently  anticipated  that  the 
review  of  applications  will  begin  on  or 
about  May  16.  1994.  Selections  will 
commence  approximately  mid-June. 
Awards  will  be  issued  during  the  period 
of  late  lune  through  September  1994 

Issued  this  day  in  Chicago.  IL  March  7. 
1994. 

Johnnie  D.  Greenwood. 
Director.  Contracts  Division. 
IFR  Doc  94-5738  Filed  3-10-94;  8.45  am] 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board;  Open 
Meeting 

Pursuant  to  tiie  provisions  of  tlie 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  State  Energy  Advisory  Board. 

Date  and  Time:  March  24,  1994-9  am  to  5 
pm.  March  25,  1994-9  am  to  12:15  pm. 

Place:  Georgetown  University  Conference 
Center.  3800  Reservoir  Road.  NVV., 
Washington,  DC  20007.  (202)687-3200. 

Contact:  Bill  Raup.  U.S.  Department  of 
Energy,  Office  of  Technical  and  Financial 
Assistance.  Office  of  Energy  Efficiency  and 
Renewable  Energv.  1000  independence 
Avenue.  SW.,  Washington.  DC  20585, 
Telephone:  202-58&-2214.  FAX:  202-586- 
5145. 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable  Energy 
regarding  energy  efficiency  goals  and 
objectives  and  programmatic  and 
administrative  policies  related  to  those 
programs,  and  to  otherwise  carry  out  the 
Board's  responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  101-440). 

Purpose  of  the  Meeting  To  review  and 
discuss  the  responses  of  the  Department 
regarding  the  Board  consensus  statement  on 
FY95  budget  and  strategic  planning 
priorities;  to  discuss  ways  the  Board  can 
most  effectively  assist  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  in  the 
Climate  Change  Action  Plan:  to  discuss 
Board  recommendations  to  the  DOE  FY  96 
budget;  to  discuss  National  Laboratories' 
feedback  to  a  letter  from  the  Board  this  year; 
and.  to  discuss  various  internal  Board  issues, 
including  its  revised  1994  work  plan  and 
budget  and  membership  issues. 

Tentativv  Agenda: 

•  Discussion  of  DOE  responses  to  Board 
FY95  budget  consensus  statement. 

•  Discussion  of  Board  membership  issues. 

•  Discussion  of  Board's  best  role  in  the 
Climate  Change  Action  Plan. 

•  Discussion  of  Board's  recommendations 
to  the  Secretary  and  the  Congress  on  the  FY 
96  budget. 

•  Other  internal  Board  business,  including 
discussion  of  Board  budget  and  revised  1994 
work  plan. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  chairperson  of  the  Board 
is  empowered  to  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of  business. 
Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  agenda 
items  should  contact  Bill  Raup  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provisions  will 
he  made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-190.  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington. 


DC.  between  9  am  and  4  pm,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC.  on  March  8. 
1994. 

Marcia  L.  Morris, 

Deputy  A dvisory  Committee  Managemen t 
Officer. 

IFR  Doc  94-5731  Filed  .3-8-94;  4:12  pm) 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  94-15:  Atmospheric 
Radiation  Measurement  (ARM) 
Program 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research.  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  to  support  the 
experimental  and  theoretical  study  of 
radiation  and  clouds  in  conjunction 
with  the  Atmospheric  Radiation 
Measurement  (ARM)  Program  as  part  of 
the  U.S.  Global  Change  Research 
Program  (USGCRP).  This  notice  requests 
applications  for  grants  to  support: 

(Category  1):  Renewal  or 
supplementing  of  activities  previously 
funded  by  DOE  Program  Notice  91-9 
dated  March  8.  1991  (with  grants 
awarded  in  the  fall  of  1991). 

(Category  2):  The  modeling  and 
analysis  of  data  relating  to  the 
parameterization  of  clouds  and 
radiation  in  General  Circulation  Models 
(GCMs)  and  related  models.  These 
activities  should  be  closely  tied  to  the 
use  of  data  from  the  current  and 
planned  facilities  of  the  Cloud  and 
Radiation  Testbed  centered  near 
Lamont.  Oklahoma  and  further 
deployments  in  the  Tropical  Western 
Pacific  and  on  the  North  Slope  of 
Alaska. 

(Category  3):  The  development  of  new 
analvlic  methods  and  derived  data 
products  by  combining  ARM  data  and 
other  data  such  as  satellite  data;  these 
new  methods  or  products  must  support 
the  experimental  efforts  of  ARM  Science 
Team  members. 

(Category  4):  The  development  of 
advanced  instrumentation  for  high 
accuracy/precision  radiometric 
observations  and  for  profiling  of  all 
three  phases  of  water  in  the  atmosphere 
and  lower  stratosphere. 

(Category  5):  The  use  of  ARM  data  to 
support  activities  in  other  programs 
with  goals  related  to  those  of  ARM 


through  unfunded  participation  in  the 
ARM  Science  Team. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m..  E.D.T.,  April  26. 1994,  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1995 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  94-15 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  Acquisition  and  Assistance 
Management  Division,  ER-64. 
Washington.  DC  20585,  ATTN:  Program 
Notice  94-15.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Department  of 
Energy.  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64.  19901 
Germantown  Road,  Germantown.  MD 
20874. 


FOR  FURTHER  TECHNICAL  INFORMATION 
CONTACT:  Mr.  Peter  W.  Lunn, 
Environmental  Sciences  Division,  Office 
of  Health  and  Environmental  Research, 
ER-74  (GTN).  Washington,  DC  20585. 
telephone  (301)  903-4819. 

SUPPLEMENTARY  INFORMATION:  One  of  the 
major  scientific  objectives  of  the 
Environmental  Sciences  Division  is  to 
improve  the  performance  of  predictive 
models  of  the  Earth's  climate  and  to 
thereby  make  predictions  of  the 
response  of  the  climate  system  to 
increasing  concentrations  of  greenhouse 
gases.  The  purpose  of  the  ARM  Program 
is  to  improve  the  treatment  of  radiation 
and  clouds  in  the  models  used  to 
predict  future  climate,  particularly  the 
General  Circulation  Models  (GCMs). 
This  program  is  one  element  of  a  major 
effort  to  improve  the  quality  of  current 
models  and  to  support  the  development 
of  sets  of  climate  models  capable  of 
making  regional  prediction  of  climate 
and  climate  change.  The  major 
component  of  the  ARM  Program  is  an 
experimental  testbed  for  the  study  of 
models  of  the  terrestrial  radiation  field, 
properties  of  clouds,  the  full  life  cycle 
of  clouds,  and  the  incorporation  of  these 
process-level  models  into  climate 
models.  This  testbed  is  referred  to  as  the 
Cloud  and  Radiation  Testbed  (CART). 
The  first  ARM  CART  site  began 
operation  in  calendar  year  1992.  with 
instruments  spread  over  an  area  of 
approximately  60.000  sq.  km.,  centered 
on  Lamont.  Oklahoma.  Sites  are 
planned  for  the  Tropical  Western  Pacific 
Ocean  and  the  North  Slope  of  Alaska 
which  are  expected  to  begin  operation 
during  the  next  four  years.  Each  site  is 
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intended  to  be  in  operation  for 
approximately  10  years. 

To  ensure  that  the  program  meets  the 
broadest  needs  of  the  research 
lommunity  and  the  specific  needs  of  the 
[)OE  Environmental  Sciences  Division 
(ESO),  successful  applicants  wil! 
panicipate  as  ARM  Science  Team 
members  along  with  .selected  scientists 
from  other  ESD  programs  that  relate  to 
the  AEM  Program.  Costs  for 
participation  in  ARM  Science  Team 
meetings  and  subcommittee  meetings 
should  be  based  on  two  trips  of  1  week 
each  to  Washington.  DC.  and  two  [2] 
trips  of  3  days  each  to  Chicago.  IL. 

Successful  applicants  for  renewing  or 
supplementing  grants  placed  under 
Program  Notice '91-9.  Category  1.  will 
demonstrate  (a)  continued  relevance  of 
their  work  to  the  goals  of  the  ARM 
Program;  (b)  the  quality  and  relevance  of 
work  conducted  under  previous  support 
to  the  goals  of  tne  ARM  Program, 
including  a  listing  of  publications  and 
presentations:  and  (c)  relevant 
contribution  to  the  development  of  the 
ARM  program,  particularly  the  design 
and  devfiopment  of  C\RT  facilities,  as 
a  result  of  previous  funding. 
Applications  should  include  a  special 
section  entitled  "Accomplishments 
Under  Previous  Support"  which 
addresses  items  (b)  and  (c)  directly 
above. 

Saccessful  applicants  for  grants  in 
support  of  Categor)'  2  will  participate  in 
the  modelmg  and  scientific  portion  of 
the  ARM  Program.  These  applicants 
must  dBHionstrate  the  role  of  their 
research  in  the  iinprovenient  of  General 
Circulation  Models  and/or  related 
models  and  delineate  the  path  that  their 
results  will  take  to  make  those 
improvements  It  is  anticipated  that 
successful  applicants  v^ll  be  involved 
in  one  or  more  of  three  activities:  (a) 
The  development  of  models  and 
pa.i-ameterization  of  radiative  transfer  or 
cloud  processes  or  the  testing  of  these 
models  in  GCMs  or  process-level 
models;  (bj  experimental  studies  at 
CART  facihties  to  test  elements  of 
models  and  their  performance  or  to 
obtain  key  laboratorv'  data;  or  (c)  the 
analysis  of  existing  data,  including  field 
data  and  .sateUite  data,  to  support  model 
development  or  testing. 

Successful  apphcants  for 
participation  in  Category  3.  the 
developmejit  of  new  analytic  methods 
and  derived  data  products,  must 
demonstrate  how  the  proposed  efforts 
support  the  ARM  Science  Team 
members  involved  in  the  other 
categories  of  research.  Participation  in 
category  3  is  not  a  stand  alone  activity 
Successful  apphcants  must  either  be 
current  participants  in  the  ARM 


Program  or  be  a  successful  applicant 
through  this  solicitation  for 
participation  in  one  of  the  other  four 
categories. 

Successful  applicants  for 
participation  in  the  ARM  advanced 
instrument  development  program. 
Category  4,  wil!  either:  (a)  Develop 
instruments  to  meet  the  long-term  need 
of  the  ARM  Program  for  deployment  of 
improved  radiometric  sensors,  both 
broad-band  and  spectrally-resolved.  Of 
particular  interest  are  instruments 
capable  of  high-precision  radiometric 
calibration.  Each  application  should 
contain  in  appropriate  detail  a 
discussion  of  the  accuracy  and  precision 
of  the  proposed  measurement 
methodology  as  a  function  of 
wavelength  and  the  relevance  of  the 
resulting  measurements  to  testing 
models  of  atmospheric  radiative 
processes;  or  (b)  Develop  instruments  to 
meet  the  long-term  need  of  the  ARM 
Program  for  the  deplo>Tnent  of 
improved  systems  for  the  measurement 
of  the  spatial  distribution  of  all  three 
phases  of  water,  with  particular 
emphasis  on  vertical  profiles.  Each 
application  should  contain  in 
appropriate  detail  a  discussion  of  the 
accuracy  and  precision  of  the  proposed 
measurement  methodology  as  a  function 
of  altitude  and  the  relevance  of  the 
resulting  measurements  to  testing 
models  of  atmospheric  radiative 
processes. 

Successful  applicants  for 
participation  in  the  adjunct  ARM 
Science  Team,  Category  5.  will  apply 
ARM  data  to  research  programs  of 
interest  to  DOE  and  related  to  ARM 
goals,  but  which  are  funded  by  other 
sources.  While  ARM  data  is  available 
through  the  ARM  Data  Archive  at  Oak 
Ridge  National  Laboratory,  ARM 
Science  Team  participation  provides 
investigators  the  opportunity  to  receive 
tailored  data  products  from  the  ARM 
E.xperiment  Center  at  Pacific  Northwest 
Laboratory  and  the  opportunity  to 
participate  in  the  design  of  ARM 
facilities  and  experiments.  While  there 
will  not  be  funds  to  support  the  research 
of  applicants  under  this  portion  of  this 
notice,  some  funds  may  be  available  to 
support  the  travel  of  successful 
applicants  to  participate  in  ARM 
Science  Team  activities  as  indicated 
below.  The  current  number  of 
participants  in  this  aspect  of  the 
program  is  four.  The  number  of 
participants  which  will  be  selected 
under  this  portion  of  this  notice  may  be 
limited  to  no  more  than  6  teams. 
Preference  will  be  given  to  participants 
whose  goals  are  related  to  the  general 
goals  of  ARM  outlined  above;  Global 
Energy  and  Water  Experiment  (GEWEX) 


and  its  associated  programs;  the  study  of 
aerosols  and  their  effect  on  the  radiative 
transfer,  including  visibility  studies; 
and  the  transfer  ol  LTV'-B  radiation 
through  the  atmosphere. 

The  efforts  proposed  in  support  of  all 
five  categories  should  have  as  a  focus 
the  conduct  of  researcii  using  the  CART 
facilities  either  in  operation  or  being 
developed  for  ARNl.  Successful 
applicants  will  participate  in  the 
continuing  development  of  the  detailed 
experimental  approaches  for  CART  and 
guide  the  evolving  development  and 
acquisition  of  the  experimental 
equipment. 

If  is  anticipated  that  approximately 
52,000.000  will  be  available  for  awards 
for  the  combined  activity  under 
Categories  1,  2,  3.  and  4  above  in  FY 
1995,  contingent  upon  availability  of 
appropriate  funds.  Multiple  year 
funding  of  awards  is  expected,  also 
contingent  upon  availability  of  funds. 
The  allocation  of  funds  among  the  four 
categories  above  will  depend  on  the 
number  and  quality  of  the  apphcations 
received.  It  is  anticipated  that  a 
substantial  fraction  of  the  funds  will 
support  renewals  of  existing  research 
under  Category- 1  above.  Typical  ESD 
awards  are  $200,000  per  year,  hut  range 
from  $50,000  to  $600,000.  Collaborative 
applications  are  encx»uraged.  Awards  are 
anticipated  to  begin  on  or  about 
November  1. 1994. 

The  technical  portion  of  the 
application  should  not  exceed  twenty- 
five  (25)  doubled-spaced  pages.  For 
applicants  under  Category  1  above,  the 
"Accompli.shmcnts  Under  Previous 
Support"  section  should  not  exceed  ten 
(10)  additional  double-spaced  pages.  An 
abstract  of  less  than  200  words  must  be 
included  with  the  apphc^tion.  Lengthy 
appendices  are  discouraged. 

Technical  information  on  the  ARM 
Program  is  available  from  the  ARM 
Program  Office  at  Pacific  Northwest 
Laborator>',  P.O.  Box  999,  Richland.  WA 
99352  (telephone  (509)  375-6964)  or 
from  the  Office  of  Scientific  and 
Technical  Information.  P.O.  Box  62.  Oak 
Ridge,  TN  37831  (telephone  (615)  576- 
8401). 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  pohcies  ar>d 
procedures,  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Researcii  Financial  Assistance 
Program  and  10  CP'R  part  605.  The 
Application  and  Guide  is  available  from 
the  U.S.  Department  of  Energy.  Office  of 
Health  and  Fjivironmental  Research. 
Office  of  Energy  Research.  ER-74. 
Washington.  DC  20585.  Telephone 


requests  may  be  made  by  calling  (301) 
903-^208. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

Issued  in  Washington,  DC,  on  Fnbruar>'  28, 
1994. 

Dale  C.  StubcRraudh, 

Acting  Director.  Office  of  Management,  Office 

of  Energy  Research . 

|FR  Doc  94-5737  Filed  3-10-94;  8:45  an) 
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Energy  Research  Financial  Assistance 
Program  Notice  94-14;  Electron  Beam 
Irradiation  of  Medical  Waste 

AGENCY:  Oft~ic8  of  Energy  Research, 

DOE. 

AC7K)N:  Notice  inviting  grant 

applications. 


SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Department  of  Energy  (DOEH.  announces 
its  interest  in  receiving  applications  in 
support  of  research  to  study  the 
feasibility  of  electron  beam  irradiation 
for  treatinent  of  infectious  medical 
waste.  The  research  should  be 
conducted  at  a  medical  research  center 
with  proven  experience  with  this 
technology.  In  recent  years,  the  practice 
of  handling  medical  infectious  waste  by 
shipping  to  special  disposal  sites, 
incinerating,  or  by  other  physical  and 
chemical  treatments  has  resulted  in 
public  concern  over  environmental, 
public  health,  and  cost-related  issues. 
Irradiation  of  medical  infectious  waste 
by  electrons  may  provide  an 
environmentally  safe  (publicly 
acceptable),  an(i  cost  effective  method 
for  disposing  of  this  waste.  Applications 
shoula  address  research  plans  for  (a) 
The  pre-irradiation  processing  of  waste, 
(b)  monitoring  and  validating  treatment 
efficac  y,  and  (c)  investigating  the 
advantages  and  disadvantages  of  on-site 
versus  regionally  based  electron  beam 
irradiation  facilities.  They  should  also 
address  how  the  research  could 
demonst.'^te  technical  feasibility  of  the 
technique.  Applicants  may  include 
technical  expertise  from  industry  and/or 
National  Laboratories. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T.,  May  31,  1994,  to 
be  accepted  for  a  June  merit  review  and 
to  permit  timely  consideration  for  award 
in  Fiscal  Year  1994. 
ADDRESSES:  Formal  applications 
referencing  Program  Notice  94-14 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 


Management  Division,  ER-64,  (GTN), 
Washington,  DC  20585.  Attn:  Program 
notice  94-14.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant;  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64,  19901 
Germantown  Road,  Germantown, 
Maryland  20874. 

FOR  FURTHER  IMFORMATtON  CONTACT:  Dr. 
Matesh  N.  Varma,  Office  of  Health  and 
Environmental  Research,  ER-73,  U.S. 
Department  of  Energy,  GTN, 
Washington,  DC  20585,  telephone:  (301) 
903-3209. 

SUPPLEMENTARY  INFORMATION:  Before 
preparing  a  formal  application,  potential 
applicants  are  encouraged  to  submit  a 
brief  preapplication  in  accordance  with 
10  CFR  600.10(d)(2),  which  consists  of 
two  to  three  pages  of  narrative 
describing  research  objectives  and 
methods  of  accomplishment.  These  will 
be  reviewed  relative  to  the  scope  and 
research  needs  for  the  electron 
irradiation  technology  for  medical  waste 
treatment.  Preapplications  referencing 
program  notice  94-14  should  be 
received  by  April  1,  1994.  and  sent  to 
Dr.  Matesh  N.  Varma,  Office  of  Health 
and  Environmental  Research,  ER-73, 
Washington,  DC  20585,  (301)  903-3209. 
Telephone  and  fax  numbers  are  required 
to  be  a  part  of  the  preapplication.  A 
response  to  the  preapplication 
discussing  potential  relevance  of  a 
formal  application  will  be 
communicated  by  April  15,  1994.  It  is 
anticipated  that  approximately  $1 
million  will  be  available  for  grant 
awards  during  Fiscal  Year  1994 
contingent  upon  availability  of  funds. 
We  expect  to  award  two  to  three  grants 
in  this  area  of  research  ranging  from 
$300,000  per  year  up  to  5500,000  per 
year  for  1  year.  Information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  process,  and 
other  policies  and  procedures  may  be 
found  in  the  Application  Guide  for  the 
Office  of  Energy  Research  Financial 
Assistance  Program  10  CFR  part  605. 
The  Application  Guide  is  available  from 
the  U.S.  Department  of  Energy,  Office  of 
Energy  Research,  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  Washington.  DC  20585.  Telephone 
requests  may  be  made  by  calling 
(301)903-5349. 

The  Catalog  of  FederaJ  Domestw: 
Assistance  Number  for  Uim  program  is 
81.049. 


Issued  in  Washington,  DC,  on  February  28, 
1994. 

Dale  C.  Stubenrauch, 

Acting  Director.  Office  of  Management.  Office 
of  Energy  Research. 

(FR  Doc  94-5734  Filed  ^-10-94;  8:45  ami 
BIUIMO  COOe  »4S0-0t-P 


Energy  Research  Financial  Assistance 
Program  Notice  94-16;  Terrestrial 
Carbon  Research  of  the  Glot>al  Change 
Program 

agency:  Office  of  Energy  Research, 
DOE. 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  (DOE)  hereby 
announces  its  interest  in  receiving 
applications  to  support  research  and 
analysis  of  "terrestrial  cart>on 
processes"  (TCP)  that  affect  changes  of 
atmospheric  carbon  dioxide  (COjj 
concentration.  This  program  is  a 
refocusmg  of  existing  DOE  research  on 
the  global  cart>on  cycle,  and  the 
response  of  vegetation  to  COj.  The 
refocused  research  supports  the 
Department's  Global  Change  Research 
Program  (inciuding  studies  of  climate 
change),  the  U.S.  Global  ChonBe 
Research  Program  (USGCRP),  and  the 
Administration's  goals  to  understand 
and  mitigate  the  rise  in  greenhouse 
gases. 

This  notice  requests  grant 
applications  for  research  that  will  (i) 
advance  the  scientific  understanding  of 
terrestrial  processes  regulating  carbon 
balance  of  those  ecosystems  having  a 
major  influence  on  atmospheric  COj 
concentration;  (ii)  evaluate  changes  of 
carbon  quantities  of  ecosystems  in 
relation  to  the  rising  concentration  of 
atmospheric  CO:,  and.  reciprocally,  how 
ecosystem  response  affects  atmospheric 
CO:  concentration;  and  (iii)  identify/ 
quantify  biological  processes  and 
paradigms  that  control  carbon 
metabolism  and  operate  across  a  range 
of  ecosystems.  Emphasis  will  be  plaa»d 
on  an  improved  understanding  of 
metabolic  processes  of  vascular  plants 
that  mediate  the  removal  of  COj  from 
the  atmosphere  and  the  biological  and 
ecological  factors  controlling  retention 
of  carbon  in  terrestrial  ecosystems.  The 
goal  of  TCP  research  is  to  identify  and 
quantify  natural  mechanisms  of  the 
terrestrial  ecosystems  that  may  be 
affecting  secular  trends  and  year  to  year 
variations  of  atmospheric  COj,  and  to 
develop  the  scientific  understanding 
needed  to  roodel/predictyquantify  the 
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role  of  terrestrial  ecosystems  for 
regulating  the  global  carbon  balance.  As 
a  secondar>'  priority,  associated  research 
will  identify  sites  and  rates  of  carbon 
sequestration  by  land  systems, 
particularly  those  that  lend  themselves 
to  the  management  of  enhanced  carbon 
fixation  and  retention.  While  this  notice 
focuses  on  terrestrial  aspects  of  the 
global  carbon  cycle,  DOE  also  maintains 
an  Oceans  Research  Program  which 
addresses  ocean-related  carbon 
questions.  Research  on  the  effects  of 
global  change  (including  ecological 
responses  to  C0:1  on  ecosystem 
structure  and  h:nction  not  directly  tied 
to  carbon  processes  will  be  considered 
by  the  companion  DOE  Program  on 
Ecosystem  Research  (PER). 
DATES:  Formal  applications  submitted  in 
response  to  this  ^jotice  must  be  received 
by  4:30  PM,  EDT.  May  16, 1994.  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1995. 
ADDRESSES:  Formal  applications 
ff  fertru.ing  Program  Notice  94-16 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  Acquisition  and  Assistance 
Management  Division.  ER-64  (GTN). 
Washington,  DC  20585,  ATTN;  Program 
notice  94-16.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S,  Postal  Service 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
.Acquisition  and  Assistance 
Management  Division,  ER-64,  19901 
Germantown  Road.  Gerniantown.  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roger  C.  Dahlman,  Office  of  Health  and 
Environmental  Research,  Environmental 
.Sciences  Division.  ER-74  (GTN).  U.S. 
Department  of  Energy.  Washington.  DC 
20585.  (301)903-190'2/4951.  or  by 
Internet  address. 
roger.dahlman@mailgw.er.doe.gov 

SUPPLEMENTARY  INFORMATION:  The 
solicited  TCP  research  seeks  to  enhance 
the  scientific  understanding  of  natural 
processes  of  the  terrestrial  carbon  cycle, 
including  documenting  the  fate  of 
e.xcess  CO;  emissions  in  terrestrial 
environments.  In  this  context,  the 
research  is  an  important  adjunct  to 
policies  and  actions  being  considered  . 
for  jlowing  the  rise  of  greenhouse  gases 
in  the  atmosphere.  For  example, 
improved  understanding  of  carbon 
processes  will  help  to  build  scientific 
foundations  for  evaluating  the 
effectiveness  of  the  Administration's 
Climate  Change  Action  Plan  for  slowing 
the  rate  of  atmospheric  CO2  increase. 
This  research  will  help  provide  the 


scientific  basis  for  quantify  ing  the  role 
of  the  terrestrial  biosphere  in  regulating 
changes  in  atmospheric  CO2.  which 
defines  an  important  radiative  forcing 
for  assessment  of  climate  change — a 
core  research  activity  of  the  USGCRP 
and  DOE's  Global  Change  research. 

While  it  is  well-known  that  energy- 
related  emissions  contribute  greenhouse 
gases  to  the  atmosphere,  it  is  also 
recognized  that  natural  earth  system 
processes  exert  a  major  control  on 
ultimate  atmospheric  concentration  of 
the  gases.  This  is  especially  true  for 
CO:,  and  is  illustrated  by  the 
observation  of  the  past  few  years  that 
the  rate  of  increase  of  atmospheric  CO: 
increase  has  drastically  slowed.  This 
observed  phenomenon  raises  questions 
about  whether  unexplained  natural 
processes  have  a  major  influence  on  this 
constituent  of  the  atmosphere. 

Priority  will  be  placed  on  field 
experiments  of  physiological/ecological 
controls  of  whole  ecosystem  carbon 
processes,  and  on  studies  of 
metabolism/retention  of  carbon  in  major 
terrestrial  ecosystems.  While  processes 
to  be  investigated  may  range  from 
fundamental  studies  of  plant  carbon 
metabolism  (e.g..  photosynthesis, 
respiration,  etc)  to  ecosystem  controls 
on  carbon  balance,  the  research 
products  must  logically  contribute  to 
the  analysis  of  overall  carbon  balance  of 
ecosystems,  and  to  "global"  evaluations 
of  natural  controls  of  the  global  carbon 
cycle.  Collaborative  studies  are 
encouraged,  particularly  those  that 
contribute  to  multidisciplinary  research 
organized  around  existing  field  facilities 
designed  to  manipulate  CO: 
concentrations  and  other  global  change 
variables  (e.g.,  temperature,  moisture) 
that  affect  carbon  budgets  of  ecosystems. 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  in  accordance  with  10 
CFR  600.10(d)(2),  which  consists  of  two 
to  three  pages  of  narrative  describing 
research  objectives.  The  preapplication 
is  required  to  provide  information  that 
can  be  used  to  arrange  for  adequate 
reviews  and  also  to  provide  applicants 
with  an  indication  of  DOE's  interest  in 
a  potential  application.  Preapplication 
and  the  formal  grant  application  should 
identif>'  theoretical  underpinnings  for 
the  proposed  research  on  processes, 
identify  field  empirical  approaches  for 
generating  data  bases,  and  suggest  the 
logical  connection  of  research  products 
to  global-scale  analysis  of  atmospheric 
CO:  change. 

Preappfications  and  formal 
applications  will  be  reviewed  relative  to 
the  DOE  interests  described  by  this 
notice,  and  in  reference  to  scope  and 
research  priorities  of  the  U.S.  Global 


Climate  Change  Research  Program 
(USGCRP).  specifically,  the  priority  task 
on  CO:  and  Trace-Gas  research 
described  in  the  USGCRP  draft  report 
entitled.  "Special  Issue  on  Enhanced 
Terrestrial  Ecology  Research  on  Global 
Change".  Preapplications  should 
include  no  more  than  two  to  three 
double-spaced  pages  (10  pt):  Including 
proposed  research;  names  and 
telephone  numbers  for  all  principal 
investigators  (Pis),  co-principal 
investigators  (CO-PIs).  and 
collaborators:  and  telefax  number. 
Internet  address  (if  available)  and  mail 
address  for  the  PI.  Preapplications 
referencing  Program  Notice  94-16 
should  be  received  by  March  31.  1994, 
and  sent  to  Dr.  Roger  C.  Dahlman.  Office 
of  Health  and  Environmental  Research, 
ER-74.  Washington.  DC  20585.  or  to  the 
Internet  address  noted  above.  A 
response  to  the  preapplications  will  be 
communicated  to  the  PI  by  April  22. 
1994. 

Each  formal  application  should  not 
exceed  25  double-spaced  10  pt  pages  (20 
pages  technical  material,  and  5  pages  for 
curriculum  vitae  and  all  other  data) 
with  one-inch  margins,  and  should 
include  an  abstract  of  not  more  than  two 
paragraphs.  Lengthy  applications  are 
not  encouraged,  and  m.ay  be  returned 
with  a  request  to  reduce  length; 
however,  applications  received  after  the 
deadline  may  not  be  eligible  for  award 
in  FY  1995. 

It  is  anticipated  that  approximately 
$2.5  million  will  be  available  for  grant 
awards  in  FY  1995,  and  approximately 
another  $2.0  million  in  FY  1996, 
contingent  upon  availability  of 
appropriated  funds.  Previous  awards  for 
this  type  of  research  have  ranged  from 
$100,000  up  to  $400,000  per  year,  with 
most  not  exceeding  $250.000"  While 
most  awards  are  expected  to  range  from 
$100,000  to  $250,000  per  year,  a  few 
larger  awards  may  be  granted  for  core 
experiments  requiring  designs  or 
facilities  for  manipulating  CO:  and 
other  environmental  variables.  Funding 
of  multiple  year  grant  awards  is 
expected,  and  is  also  contingent  upon 
availability  of  appropriated  funds.  Other 
investigators  with  meritorious 
applications  may  be  encouraged  to 
conduct  research  at  core  facilities; 
therefore,  to  the  extent  it  is  possible, 
applicants  should  identify  which,  if 
any.  existing  facilities  or  locations  they 
would  cooperate  with  if  they  received 
an  award. 

Emphasis  will  be  placed  on 
experimental  and  analytical  studies  in 
the  first  cycle  (FY  1995)  of  awards,  and 
interests  in  modeling  terrestrial  carbon 
processes,  and  the  terrestrial  carbon 
cycle  will  be  considered  in  the  second 
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cycle  (FY  1996).  In  the  first  cycle, 
however,  applicants  are  encouraged  to 
point  out  how  their  research  products 
on  terrestrial  carbon  prof:es,ses  might 
contribute  to  on-going  or  planr.ed 
carbon  modeling  activities. 

Information  about  the  development 
and  submission  of  applicatioris. 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures,  may  be  found  in  the 
Application  Guide  for  the  OfTice  of 
Energy  Research  Financial  Assistance 
Program  and  10  CFR  part  605.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research, 
Environmental  Science's  Division,  ER- 
74,  Washington.  DC  :d0585.  Telephone 
reque.sts  mav  be  made  by  calling 
(301)903— i902.  Supplemental 
documentation  including  (1)  Examples 
of  existing  DOE  research  on  carbon 
cycle  and  the  response  of  vegetation  to 
CO2,  the  two  programs  that  will  be 
relocused  as  research  on  "terrestrial 
carbon  processes."  and  (2)  Draft 
USGCRP  ref>ort  on  the  "Special  ls.sue  on 
Enhfinced  Terrestrial  Ecology  Research 
on  Global  Change"  is  also  available 
upon  request  by  calling  (301)  903-4902. 

The  Catalog  of  Federal  Assistance  Number 
for  this  proj^ram  is  81.049. 

Issued  in  Washington,  DC,  on  February  28, 

19Q-4. 

Dale  C.  Stubenrauch, 

Acting  Director.  Office  of  Managprnent,  Office 

of  Energy  Hesearch. 

jFR  Doc.  cH-5736  Filed  3-10-<»4;  845  am) 

BILLING  CODE  64S0-01-P 


Office  of  Fossil  Energy 

•Docket  No.  EA-8C] 

Aopficatton  for  Authorization  to  Export 
E  ectricity;  CttJzens  UtitHles 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMAPV:  Citizens  Utilities  (Citizens) 
has  requested  an  electricity  export 
authorization  in  order  to  transmit 
electric  energy  between  two  points  in 
northern  Vennont.  To  facilitate  the 
transmission,  electricity  must  pa.ss 
through  the  system  of  Hydro-Quebec,  a 
Canadian  corporation.  No  net  electricity 
will  be  exported  to  Hydro-Quebec. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
bfforg  April  11.  1994. 
AOORESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Cxyal  A 
Electricity  (FE-52),  Offic*  of  Fuels 
Programs,  Office  of  Fossil  Energy. 


Department  of  Energy,  1000 
Independence  Avenue.  SVV., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Ru-sseli  [Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-5 86-6P.67. 
SUPPLEMENTARY  lNFOPJ»UTK)N:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 

Qtizers  holds  two  Presidential 
permits  issued  pursuant  to  Executive 
Order  No.  10485,  as  amended  by 
Executive  Order  No.  12038,  to  construct, 
connect,  operate,  and  maintain  electric 
transmission  facilities  at  the 
international  border  between  Vermont 
and  Canada.  In  1979  Qtizens  was  issued 
Presidential  Permit  PP-66  for  the 
construction  of  one,  120-kilovolt  (kV) 
overhead  transmission  line  at  a  point  on 
the  international  border  between  the 
United  States  and  Canada  near  Derby 
Line,  Vermont.  Gtizens  also  holds 
Presidenbal  Permit  PP-80,  issued  in 
1983,  for  construction  of  a  25-kV  line 
near  Canaan,  Vermont,  and  a  25-kV  line 
in  Norton.  Vermont. 

On  February  9,  1994,  Citizens  notified 
DOE  that  it  had  entered  into  an 
agreement  with  Balchvin  Hydroelectric 
Corporation  [Baldwin)  to  purchase  the 
electrical  output  of  the  Baldwin 
Hydroelectric  Project  being  constructed 
on  the  Connecticut  River  in  northern 
New  Hampshire.  Gtizens  would  then 
provide  that  electricity  to  its  customers 
in  northern  Vermont.  In  its  application. 
Citizens  asserts  that  it  has  limited 
transmission  capability  between  the 
area  of  the  Baldwin  proiec:t  and  the 
majority  of  its  customers  in  north- 
central  and  north-west  Vermont.  In 
order  to  efficiently  facilitate  the  transfer 
of  electricity.  Qtizens  proposes  to 
export  electric  energy  to  Hydro-Quebec 
in  Canada  across  the  facilities  near 
Canaan,  Vermont  (PP-80).  Hvdrch 
Quebec  will  redeliver  the  same  amount 
of  electricity  to  Citizens  in  the  U.S.  at 
the  Derby  Line  facility  (PP-f>6)  in 
Vermont.  This  transaction  would  not 
result  in  a  net  export  of  electricity  to  the 
system  of  Hvdro-Quebec. 

Procedural  Matters; 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
.385.211,385.214) 

Any  such  petitions  and  protests 
should  be  filed  with  EXDE  on  or  before 
the  date  listed  above.  Additional  copies 


of  such  petitions  to  intervene  or  protests 
also  should  be  filed  directly  with:  Craig 
Marks,  Citizens  Utilities.  High  Ridge 
Park.  Stamford,  CT  06905. 

Pursuant  to  18  CFR  385  211,  protests 
ar>d  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  en 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  on  whether  the 
proposed  action  would  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  would  impede  or  tend 
to  impede  the  coordination  in  the  pubhc 
interest  of  facilities  as  required  by 
section  202(elof  FPA. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e..  granting 
the  export  authorization,  with  any 
conditions  and  Hmitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  En\  ironmental  Policy  Act  of 
1969  (NEPA). 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC.  March  7,  19>14 
Anthony  ].  Como, 

DinH:tor.  Office  of  Coal  S-  Electricity.  Office 
of  Fueh  Programs.  Fossil  Energy. 
|FR  Dor  M-5733  Filed  3-10-94;  8  45  arr.| 
BtLUNG  CODE  6A50-01-P 


Federal  Energy  Regulato'^ 
Commission 

pocket  No  EC94-1 1-000,  et  al.J 

PaclfiCofp,  et  at;  Electric  Rate  and 
Corporate  Regulation  Filings 

March  7,  1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  PacifiCorp 

IDocket  No.  EX:94-n-000| 

Take  notice  that  on  March  2.  1994. 
PacifiCorp  tenden^d  for  filing  in 
accordance  18  CFR  33  of  the 
Commission's  Rules  and  Regulations,  an 
application  seeking  an  order  authorizing 
PacifiCorp  to  convey  to  the  Portland 
General  Electric  Company  (PGE)  certain 
transmission  facilities  located  in 
Multnomah  County,  Oregon. 

Pai  ifiCorp  requests  that,  pursuant  to 
Section  33  10  of  the  Commission's 
Regulations,  the  Commission  accept  this 
application  for  filing  to  be  effective 
forty-five  (43)  days  after  the  date  of 
filing. 

Copies  of  this  filing  were  supplied  to 
PGE  and  the  Public  Utility  Commission 
of  Oregon. 

Comment  date:  March  24.  1994,  in 
accordance  v\ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Oxbow  Geothermal  Corporation 

IDoclu't  .So  EL5^4-3&-OOOl 

Take  notice  that  on  February  24.  1994. 
Oxbow  Geothermal  Corporation 
(O.xbow)  tendered  for  filing  a  request  for 
disclaimer  of  jurisdiction. 

Oxbow  requests  the  Commission  to 
disclaim  jurisdiction  over  Oxbow  as  the 
owner  or  operator  of  an  undivided 
leasehold  interest  in  Oxbow's  QF 
interconnection  facilities  proposed  to  be 
leased  to  and  made  a  part  of  another 
qualifying  facility. 

Comment  date:  March  23.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  .^mcnian  Municipal  Power-Ohio. 
Inc.  V.  Toledo  Edison  Company 

IDocket  No  EL94-37-000I 

Take  notice  that  on  February  25,  1994. 
American  Municipal  Power-Ohio.  Inc. 
(.■\MP-Ohiol  tendered  for  filing  a 
complaint  against  Toledo  Edison 
Company  (TECO)  requesting  the 
initiation  of  an  investigation  to 
determine  whether  TECO's  present  rates 
for  transmission  service  under  FERC 
Rate  Schedule  No.  34.  Supplement  No. 
3.  Schedule  C.  as  well  as  the 
transmission  rate  and  distribution 
charge  sought  in  its  filing  in  Docket  No. 
ER94-567  are  excessive,  and.  if  so.  to 
decrease  those  rates  to  a  just,  reasonable 
and  non-discriminatory  level.  AMP- 
Ohio  also  requests  the  Commission  to 
set  a  refund  effective  date  for  TECO's 
then  effective  transmission  rate  60  days 
after  the  filing  of  the  complaint  and  for 
TECO's  proposed  distribution  charge  at 
the  end  of  any  suspension  period 
ordered  in  Docket  No.  ER94-567  or  60 
days  after  the  filing  of  this  complaint,  as 
appropriate. 


Comment  date:  April  6. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  City  of  Orangeburg,  South  Carolina  v. 
South  Carolina  Electric  &  Gas  Co. 

IDocket  No.  EL94-39-000) 

Take  notice  that  on  February  28.  1994. 
the  City  of  Orangeburg,  South  Carolina 
(orangeburg)  tendered  for  filing  a 
complaint  and  motion  for  refunds 
against  South  Carolina  Electric  &  Gas 
Company  (SCE&G)  alleging  that  SCE&G 
has  failed  to  comply  with  the  refund 
requirement  set  forth  in  the  Settlement 
Agreement  among  SCE&G,  Central 
Electric  Power  Cooperative,  Inc.. 
Orangeburg,  Town  of  McCormick,  and 
Town  of  VVinnsboro  in  FERC  Docket  No. 
ER83^87-000,  which  was  approved  by 
the  Commission.  27  FERC  1 61.244 
(1984). 

Orangeburg  alleges  that,  under  the 
terms  of  the  ER83-487-000  Settlement 
Agreement,  SCE&G  was  required  to 
implement  refunds  to  its  wholesale  WR 
customers  parallel  to  those  ordered  by 
the  South  Carolina  Public  Service 
Commission  in  its  January  19,  1993 
Order  No.  93^9  in  Docket  No.  88-681- 
E  for  SCE&G's  retail  large  general 
service  customers.  Orangeburg  alleges 
that  no  filing  to  implement  refunds  has 
been  filed  with  this  Commission. 
Orangeburg  requests  that  (1)  the 
Commission  find  that  SCE&G  has 
violated  its  refund  obligation  under  the 
ER83^87-000  Settlement  Agreement 
and  that  (2)  the  Commission  order 
refunds  of  amounts  owed  with  interest. 

Comment  date:  April  6,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  Power  Company 

IDocket  No.  ER94-790-000I 

Take  notice  that  on  Febniary  24,  1994. 
Virginia  Electric  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  21.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Midwest  Power  Systems  Inc. 

IDocket  No.  ER94-985-0001 

Take  notice  that  on  February  24.  1994, 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  a  Notice  of 
Cancellation  of  Electric  Interchange 
Agreement  (1989  Agreement),  dated 
January  9.  1989,  and  amended  on  June 
11.  1992.  This  Interchange  Agreement 
was  accepted  and  designated  by  the 
Commission  as  Rate  Schedule  No.  26. 
This  Interchange  Agreement  is  being 
replaced  with  a  new  Electric 
Interchange  and  Interconnection 
Agreement  dated  January  24.  1994. 


This  cancellation  is  effective  upon 
acceptance  by  the  Commission  of  the 
new  Electric  Interchange  and 
Interconnection  Agreement. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Indianola  and  the  Iowa 
Utilities  Board. 

Comment  date:  March  21,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

IDocket  No.  ER94-991-000I 

Take  notice  that  on  February  25,  1994. 
Western  Resources.  Inc.  (WRl)  tendered 
for  filing  a  proposed  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rate  Schedule  No.  214.  WRl 
states  the  purpase  of  the  change  is  to 
provide  generation  deferral  service  to 
the  City  of  Clay  Center.  The  change  is 
proposed  to  become  effective  June  1. 
1994. 

Copies  of  the  filing  were  served  upon 
the  City  of  Clay  Center  and  the  Kansas 
Corporation  Commission. 

Comment  date:  March  21.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Atlantic  City  Electric  Company 

IDocket  No,  ER94-992-000I 

Take  notice  that  on  February  25,  1994. 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  under  §  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
regulations  issued  thereunder,  an 
Agreement  between  ACE  and  PECO 
Energv  Company  (PECO)  dated  February 
18,  1994. 

ACE  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  short-term  energy  which  it 
expects  to  have  available  for  sale  from 
time  to  time  and  the  purchase  of  which 
will  be  economically  advantageous  to 
PECO.  ACE  requests  that  the 
Commission  waive  its  standard  notice 
period  and  allow  this  Agreement  to 
become  effective  on  February'  28.  1994. 

ACE  states  that  a  copy  of  this  filing 
has  been  sent  to  PECO  and  will  be 
furnished  to  the  New  Jersey  Board  of 
Regulatory  Commissioners  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  21.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Company, 
Boston  Edison  Company 

IDocket  No  ER94-993-000I 

Take  notice  that  on  February  25,  1994. 
New  England  Power  Company  (NEP). 
and  Boston  Edison  Company  (BFCo) 
filed  an  amendment  to  their  Unit  Power 
Exchange  Contract  (the  Contract).  The 
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amendment  reflects  changes  in  the 
maintenance  schedules  for  certain  units 
subject  to  the  Contract.  The  applicants 
request  that  the  proposed  amendment 
be  made  effective  March  1,  1994. 

Comment  date:  March  21.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  ER94-994-0001 

Take  notice  that  on  February  25.  1994, 
New  England  Power  Company  (NEP), 
tendered  for  filing  an  amendment  to  its 
Rate  Schedule  FERC  No.  352,  the 
Interconnection  and  Support  Agreement 
between  NEP  and  the  Milford  Power 
Limited  Partnership. 

Comment  date:  March  21,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Baltimore  Gas  and  Electric 
Company 

(Docket  No.  ER94-997-O001 

Take  notice  that  on  February  28,  1994. 
the  Baltimore  Gas  and  Electric  Company 
filed  on  behalf  of  the  parties  to  the  Extra 
High  Voltage  Transmission  System 
Agreement  (EHV  Agreement)  a  Spare 
500  kV  Circuit  Breaker  Agreement 
which  is  filed  as  a  supplement  to  the 
EHV  Agreement.  The  parties  to  the  EHV 
Agreement  and  the  Supplement  to  the 
EHV  Agreement  are: 

Public  Service  Electric  and  Gas  Company 
PECO  Energy  Company 
Atlantic  City  Electric  Company 
Deimarva  Power  and  Light  Company 
Pennsylvania  Power  &  Light  Company 
Baltimore  Gas  and  Electric  Company 
Potomac  Electric  Power  Company 
Jersey  Central  Power  &  Light  Company 
Metropolitan  Edi.son  Company 
Pennsylvania  Electric  Company 
LGI  Utilities,  Inc. 

BG&E  states  that  this  filing  has  been 
sent  to  the  Regulatory  Commissions  of 
Pennsylvania,  New  Jersey,  Maryland, 
Delaware,  Virginia  and  the  District  of 
Columbia  for  their  information. 

The  purpose  of  the  Spare  500  kV 
circuit  Breaker  Agreement,  which  is  a 
supplement  to  the  EHV  Agreement,  is  to 
permit  the  signatories  to  the  EHV 
Agreement  to  collectively  own  and  have 
use  of  a  spare  500  kV  circuit  breaker  in 
accordance  with  a  utilization  procedure 
which  is  acceptable  to  each  of  the 
signatories. 

Comment  date:  March  21.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ocean  State  Power  Company 

(Docket  No.  ER94-q9»-000l 

Take  notice  that  on  February  28,  1994. 
Ocean  State  Power  Company  (Ocean 
State)  tendered  for  filing  the  following 


supplements  (the  Supplements)  to  its 
rate  schedules  with  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission): 

/.  Supplements  Based  on  "Fundamental 
Analysis" 

Supplements  No.  16  to  Rate  Schedule  FERC 

No.  1 
Supplements  No.  13  to  Rate  Schedule  FERC 

No.  2 
Supplements  No.  12  to  Rate  Schedule  FERC 

No.  3 
Supplements  No.  13  to  Rate  Schedule  FERC 

No,  4 

//.  Supplements  Based  on  Ocean  State  Us 
Preferred  Methodology 

Supplements  No.  17  to  Rate  Schedule  FERC 

No.  1 
Supplements  No.  14  to  Rate  Schedule  FERC 

No.  2 
Supplements  No.  13  to  Rate  Schedule  FERC 

No.  3 
Supplements  No.  14  to  Rate  Schedule  FERC 

No.  4 

The  Supplements  to  the  rate 
schedules  based  on  "fundamental 
analysis"  request  approval  of  Ocean 
State's  proposed  rate  of  return  on  equity 
for  the  period  beginning  on  April  29, 
1994,  the  requested  effective  date  of  the 
Supplements  based  on  fundamental 
analysis,  and  ending  on  the  effective 
date  of  Ocean  State's  updated  rate  of 
return  on  equity  to  be  filed  in  February 
of  1995.  The  Supplements  to  the  rate 
schedules  based  on  Ocean  State's 
preferred  methodology  request  approval 
of  Ocean  State's  proposed  rate  of  return 
on  equity  for  the  period  beginning  on 
February  28,  1994,  the  requested 
effective  date  of  the  Supplements  based 
on  Ocean  State's  preferred  methodology, 
and  ending  on  the  effective  date  of 
Ocean  State's  updated  rate  of  return  on 
equity  to  be  filed  in  February  of  1995 
("Preferred  Rate  Period"). 

Ocean  State  is  filing  the  Supplements 
based  on  fundamental  analysis  pursuant 
to  Section  7.5  of  each  of  Ocean  State's 
unit  power  agreements  with  Boston 
Edison  Company,  New  England  Power 
Company,  Montaup  Electric  Company, 
and  Newport  Electric  Corporation, 
respectively  (Agreements),  the 
Commission's  Order  in  Ocean  State 
Power  II,  59  FERC  161.360  (1992) 
("Ocean  State  II  Order"),  a.^d  the 
Commission's  Order  in  Oce.in  State 
Power  and  Ocean  State  Power  II.  63 
FERC  "S  61.072  (1993)  ("April  Order"). 
Ocean  State  is  filing  the  Supplements 
based  on  its  preferred  methodology 
pursuant  to  Section  7.5  of  the 
Agreements,  the  Ocean  State  II  order, 
and  Ocean  State's  petition  for  rehearing 
of  the  April  Order,  Ocean  State  Power 
and  Ocean  State  Power  II,  Petition  for 
Rehearing  of  Ocean  State  Power  and 
Ocean  State  Power  II,  Docket  Nos. 


ER93-397-000  and  ER93-398-000  (May 
17,  1993).  Ocean  State  intends  to  ask  the 
Commission  to  make  effective  the 
Supplements  based  on  its  preferred 
methodology  for  the  Preferred  Rate 
Period  if  the  Commission  grants  Ocean 
State's  petition  for  rehearing  of  the  April 
Order. 

The  Supplements  based  on 
fundamental  analysis  constitute  a  rate 
decrease.  The  Supplements  based  on 
Ocean  State's  preferred  methodology 
constitute  a  rate  increase. 

Copies  of  the  Supplements  have  been 
served  upon  Boston  Edison  Company, 
New  England  Power  Company. 
Montaup  Electric  Company,  Newport 
Electric  Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utilities 
Commission  and  TransCanada  Pipelines 
Limited. 

Comment  date:  March  21,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southwestern  Electric  Power 

Company 

(Docket  No.  ER94- 1000-000] 

Take  notice  that  on  February  28,  1994. 
Southwestern  Electric  Power  Company 
(SVVEPCO)  tendered  for  filing  the  final 
return  on  common  equity  (Final  ROE)  to 
be  used  in  redetermining  or  "truing-up" 
cost-of-ser\'ice  formula  rates  for 
wholesale  service  in  1993  to  Northeast 
Texas  Electric  Cooperative.  Inc.,  the  City 
of  Bentonville,  Arkansas,  the  City  of 
Hope,  Arkansas,  the  Oklahoma 
Municipal  Power  Authority,  Raybum 
Country  Electric  Cooperative,  Iiic, 
Cajun  Electric  Power  Cooperative,  Inc. 
and  TEX-LA  Electric  Cooperative  of 
Texas,  Inc.,  and  East  Texas  Electric 
Cooperative,  Inc.  SVVEPCO  provides 
service  to  these  customers  under 
contracts  which  provide  for  periodic 
changes  in  rates  and  charges  determined 
in  accordance  with  cost-of-service 
formulas,  including  a  formulaic 
determination  of  the  return  on  common 
equity. 

Copies  of  the  filing  were  served  upon 
the  affected  wholesale  customers,  the 
Public  Utility  Commission  of  Texas,  the 
Oklahoma  Corporation  Commission,  the 
Louisiana  Public  Service  Commission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  March  21,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Montaup  Electric  Company 

jDotket  No.  ER94-10O1-OO0I 

Take  notice  that  on  February  28,  1994, 
Montaup  Electric  Company  tendered  for 
filing  an  annual  report  titled 
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Conser,atior.  and  Load  Management 
Informational  Report  Proposed 
Surcharge— Febriar>-  28,  1994— 
SLippofung  a  negative  surcharge  for  the 
period  Marti:  1.  1994  through  February 
28. 1995.  This  annual  report  filing  is 
required  under  a  conservation  and  load 
management  (C&LM)  clause  applied  to 
service  to  Montaup's  affiliated  M-rate 
customers  as  amended  by  Montaup  in  a 
filing  approved  by  the  Commission  on 
May  4.  19^3  in  Docket  No.  ER93-79- 
000.  The  informational  report  .shews 
that  a  negative  surcharge  (credit)  will  be 
required  to  true  up  collections  for  the 
twelve  months  ended  December  31. 
1993  w;th  adual  C&LM  costs  during 
that  period. 

Comment  rfafe.  March  21,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  prote'Jt  said  filing  should  file  a 
motion  to  inten'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
H25  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Con^mission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  Ail  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.A.ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 

Linwood  A.  Watson,  ]r  , 
Acting  Secretary 
|FR  [Joe  94-568:  Filed  3-10-94;  8:45  ami 
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[Docket  No.  EG94-3O-000,  et  al.) 

SEI  Holdings  V,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

March  3. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  SEI  Holdings  V,  Inc. 
(Docket  No.  EG94-3O-0O0I 

On  February  25. 1994.  SEI  Holdings 
V.  Inc.  (the  "Applicant")  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  applu.atiori  for  determination  of 
exempt  wholesale  generator  ("EWG") 
status  pursuant  to  part  365  of  the 
Commission's  regulations. 


The  Applicant  is  a  wholly-owned 
subsidiary  of  The  Southern  Company. 
The  Applicant  is  participating  in  a  bid 
for  the  purpose  of  owning  and  operating 
a  part  of  an  "eligible  facility"  as  defined 
in  section  32(a)(2)  of  PL^HCA.  The 
eligible  facility  will  consist  of  a  six  unit 
2100  M\V  pov.er  plant  facility  owned  by 
Comision  Federal  de  Electricidad  in 
Lazaros  Cardenas.  Mexico.  The  part  of 
the  eligible  facility  that  will  be  owned 
and  operated  by  the  Applicant  is  a  coal 
handling  facility  that  will  be  integrated 
into  the  operation  of  the  power  plant 
facility. 

Comment  dcfp.  March  21,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  LG&E  Power  Marketing  Inc. 

jDockct  No.  EG94-31-O00) 

On  February  23. 1994,  LG&E  Power 
Marketing  Inc..  12500  Fair  Lakes  Circle, 
suite  260,  Fairfax.  Virginia  22033  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  applicant  is  a  corporation 
engaged  directly  or  indirectly  through 
one  or  more  affiliates  and  exclusively  in 
the  business  of  owning  a  twenty-five 
percent  (25%)  interest  of  the  Rensselaer 
eligible  facility  located  in  Rensselaer. 
New  York,  and  selling  electric  energy  at 
wholesale. 

Comment  date:  March  21. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Desarrollo  Petacalco,  S.  De  R.  L.  De 
C.V. 

I  Docket  No.  EG94-29-0001 

On  February  25. 1994,  Desarrollo 
Petacalco,  S.  De  R.  L.  De  C.V.  (the 
'Applicant  ")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  ("EWG")  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  Mexican 
corporation.  Fifty-one  percent  of  the 
voting  securities  of  Applicant  are  owned 
by  SEI  Holdings  V,  Inc..  a  wholly-owned 
subsidiary  of  The  Southern  Company. 
The  Applicant  is  participating  in  a  bid 
for  the  purpose  of  owning  and  operating 
a  part  of  an  "eligible  facility"  as  defined 
in  section  32(a)(2)  of  PUHCA.  The 
eligible  facility  will  consist  of  a  six  unit 
2100  MW  power  plant  facility  owmed  by 
Comision  Federal  de  Electricidad  in 
Lazaros  Cardenas,  Mexico.  The  part  of 
the  eligiblefacility  that  will  be  ovraed 
and  operated  by  the  Applicant  is  a  coal 
handling  facility  that  will  be  integrated 


into  the  operation  of  the  power  plant 
facility. 

Comment  date:  March  21,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Gulf  States  Utilities  Company 

IDocket  No.  EK94-91<*-000! 

Take  notice  that  on  February  14.  1994, 
Gulf  States  Utilities  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  17,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvania  Power  &  Light 
Company 

IDocket  No.  ER94-62O-000I 

Take  notice  that  on  February  24.  1994, 
Pennsylvania  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  17.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Westchester  Resco  Company.  L.P. 

IDocket  Nos.  ES94-1 4-000  a.nd  ES94-14- 
001 1 

Take  notice  that  on  March  1. 1994.  the 
Chief  Accountant,  pursuant  to  delegated 
authority,  issued  a  Letter  Order  to 
Westchester  Resco  Company,  L.P. 
(WRC)  conditionally  granting  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilities  by  WRC. 

The  March  1,  1994,  Letter  Order,  in 
ordering  paragraphs  (C)(1).  (C)(2)  and 
(C)(3),  reads  as  follows; 

(Oil)  Within  30  days  of  the  date  of  this 
letter  order,  any  person  desiring  to  be  heard 
or  to  protest  this  blanket  approval  of  the 
issuances  of  securities  or  assumptions  of 
liabilities  by  WRC  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North  Capitol 
Street,  NE.,  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 

(C)(2)  .absent  a  request  for  hearing  v\  ithin 
the  period  set  forth  above,  WRC  is  a.ithorized 
to  issue  securities  and  assume  obligations  or 
liabilities  as  guarantor,  endorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object  within 
the  corporate  purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for  such 
purposes. 

(C)(3)  The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither  public 
nor  private  interests  will  be  adversely 
affected  by  continued  Commission  approval 
of  WRC's  issuances  of  securities  or 
assumption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  a  motion  to  intervene 
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or  protest,  as  set  forth  above,  is  April  1, 
1994. 

Copies  of  the  full  text  of  the  Letter 
Order  are  available  from  the 
Commission's  Public  Reference  Branch, 
room  3308.  941  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  ,\.  Watson.  Jr., 
Acting  Secretary. 
|FR  Doc.  94-5683  Filed  3-10-94;  8:45  am] 

BILUNG  CODE  6717-01-P 


[Docket  No.  ER93-938-003,  et  al.] 

Southwestern  Electric  Power 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

March  4,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Electric  Power 
Company  Public  Service  Company  of 
Oklahoma 

[Docket  No.  ER93-938-003| 

Take  notice  that  on  January  31,  1994, 
Southwestern  Electric  Power  Company 
and  Public  Service  Company  of 
Oklahoma  (the  "Companies")  submitted 
for  filing  a  revised  Firm  Transmission 
Senice  Tariff  and  a  revised 
Coordination  Transmission  Service 
Tariff  in  compliance  with  the 
Commission's  January  19,  1994  order  in 
the  above  referenced  proceeding. 

Copies  of  this  filing  have  been  served 
upon  parties  to  the  proceeding  and  the 
Arkansas  Public  Service  Commission, 
the  Public  Utility  Commission  of  Texas, 
the  Oklahoma  Corporation  Commission, 
the  Louisiana  Public  Service  Company, 
and  the  New  Mexico  Public  Utility 
Commission. 


Comment  date:  March  17,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  Ihis  notice. 

2.  Western  Resources,  Inc. 

[Docket  No.  ER94-9b9-000l 

Take  notice  that  on  February  14.  1994, 
Western  Resources,  Inc.  tendered  for 
filing  a  Notice  of  Cancellation  of  RS-247 
with  Kansas  Power  Cooperative,  Inc. 

Comment  date:  March  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385  214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc  94-5679  Filed  3-10-94;  845  am) 

BILLING  CODE  e717-01-P 


Project  No.'S  2528-ME,  2527-ME,  2194-ME, 

2531-WE,  252»-ME,  2530-ME.  and  11365- 
ME 

Central  Maine  Power,  et  ai.:  Intention 
To  Prepare  an  Environmental  Impact 
Statement  for  the  Saco  River  Basin, 
Conduct  Project  Site  Visits,  and  Hold 
Public  Scoping  Meetings 

March  7,  1994. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
applications  for  new  licenses  for  the 
continued  operation  of  two  hydropower 
projects  and  an  exemption  for  an 
existing  unlicensed  project  on  the  Saco 
River,  Maine.  The  Commission's  Staff 
(Staff)  also  anticipates  applications  for 
amendments  to  license  will  be  filed 
within  the  next  year  on  four  additional 
mainstem  Saco  River  projects  as  a 
consequence  of  the  "Draft  Saco  River 
Fish  Passage  Agreement"  (Agreement) 
which  will  affect  all  seven  projects  on 
the  Saco  River 

The  Staff  has  determined  that 
issuance  of  new  licenses  for  the  Bonny 


Eagle  and  Skelton  Projects,  the  issuance 
of  an  exemption  for  the  unlicensed 
Swans  Falls  Project,  and  the  issuance  of 
amendments  to  the  Hiram,  West  Buxton, 
Bar  Mills,  and  Cataract  Projects  as  a 
result  of  the  Agreement  would 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969  and 
the  Commission's  regulations. 
Therefore,  the  Staff  intends  to  prepare 
an  environmental  impact  statement 
(EIS)  before  any  licensing  decision  by 
the  Commission.  The  preparation  of  the 
EIS  will  continue  to  be  supported  by  a 
vigorous  and  ongoing  scoping  process  to 
ensure  the  identification  and  analysis  of 
all  pertinent  issues. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  issues  related  to 
the  proposed  actions  and  the  continued 
operation  of  hydropower  projects  in  the 
basin  and  to  determine  what  is.sues 
should  be  covered  in  the  EIS.  The 
document  enclosed,  entitled  "Scoping 
Document  1"  is  being  circulated  to 
enable  appropriate  federal,  state,  and 
local  resource  agencies,  developers, 
Indian  tribes,  non-governmental 
organizations,  and  other  interested 
parties  to  effectively  participate  in  and 
contribute  to  the  scoping  process.  This 
scoping  document  provides  a  brief 
description  of  the  proposed  actions,  the 
potential  alternatives,  the  geographic 
and  temporal  scope  of  a  cumulative 
effects  analysis,  and  a  preliminary 
schedule  for  preparing  the  EIS. 

The  staffs  EIS  will  consider  both  site 
specific  and  cumulative  environmental 
effects  to  the  proposed  actions  and 
reasonable  alternatives,  and  will  include 
an  economic,  financial  and  engineering 
analysis.  A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  Commission 
staff  and  considered  in  a  final  EIS. 

Project  Site  Visit 

The  applicants  and  Commission  staff 
will  conduct  project  site  visits  of  the 
Swans  Falls.  Hiram,  Bonny  Eagle,  West 
Buxton.  Bar  Mills,  Skelton,  and  Cataract 
Projects.  The  site  visits  will  be  held 
starting  at  1  p.m.  March  22,  1994,  and 
at  9  am.  on  March  23.  1994.  All 
interested  Individuals,  organizations, 
agencies  are  invited  to  attend.  All 
participants  are  responsible  for  their 
own  transportation  to  the  starting  point. 
For  more  details,  interested  parties 
should  contact  Ms.  Wendy  Biey  at  (207) 
626-9600,  extension  2999  prior  to  the 
site  visit  date. 
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Scoping  .Meetings 

1  he  Commission  staff  wiil  conduct 
one  evening  scopmg  meeting  and  one 
morning  scoping  meeting.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
environmental  i.ssues  that  should  be 
analvzed  in  the  EIS 

The  evening  meeting  will  be  held  on 
March  2.3.  1994.  from  7  p  m.  to  10  p.m. 
(or  later)  at  the  Saco  Elks  Club,  on  Route 
#1,  Saco.  Maine. 

The  morning  agency  meeting  will  be 
held  on  March  24.  1994,  from  10  a.m. 
to  1  p.m  at  Alfred  Restaurant.  281  Civic 
Center  Drive.  Augusta.  Maine. 

Objectives 

At  the  scoping  meetings,  the 
Commission  staff  will:  (1)  Summarize 
the  environmental  issues  tentatively 
identified  for  analysis  in  the  planned 
EIS;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resources  at  issue,  and  t3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS. 

Individuals,  organizations,  and 
agencies  with  environmental  e.\pertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EUS. 

Meeting  Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and,  thereby,  will  beccme 
a  part  of  the  formal  record  of  the 
Commission  proceeding  on  the  Saco 
River  projects  under  conside.'-ation. 
Individuals  presenting  statements  at  the 
rnoetmgs  will  be  asked  to  identify 
themselves  for  the  record. 

Concerned  parties  are  enroura  jed  to 
offer  us  verbal  guidance  during  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
(och  meeting,  bafsed  on  the  number  of 
persons  wishing  to  .speak  and  t^e 
approximate  amount  of  time  avnilahle 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Persons  choosing  not  to  spe.ik  but 
wishing  to  express  an  opirLicn.  as  well 
as  speakers  unable  to  surrLTiarize  their 
positions  within  their  allotted  time,  may 
submit  written  statements  fcr  ir.  :lusion 
in  the  public  record. 

Written  scoping  commer.ts  may  also 
be  filed  with  the  Secretar..  Federal 
Energy  Regulatory  Comm;.s.sion,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  until  April  15.  1994.  All 
flings  should  contain  an  original  and  8 


copies.  Failure  to  file  an  original  and  8 
copies  may  resuh  in  appropriate  staff 
not  receiving  the  benefit  otyour 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  one  or  more  of  the  following 
captions  on  the  first  page:  Swans  Falls 
Project.  FERC  No.  11365,  Hiram  Project. 
FERC  No.  2530:  Bonny  Eagle  Project, 
FERC  No.  2529;  West  Buxton  Project, 
FERC  No.  2531;  Bar  Mills  Project,  FERC 
No.  2194:  Skelton  Project,  FERC  No. 
2527;  and  Cataract  Project,  FERC  No. 
2528. 

All  those  attending  the  meeting  are 
urged  to  refrain  from  making  any 
communications  concerning  the  merits 
of  the  application  to  any  member  of  the 
Commission  staff  outside  of  the 
established  process  for  developing  the 
record  as  stated  into  the  record  of  the 
proceeding. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
official  service  list  for  this  proceeding. 
See  18  CFR  4.34(b). 

For  further  information,  plea.se 
contact  Ron  W.  Kokel.  Federal  Energy 
Regulatory  Commission.  Office  of 
Hydropower  Licensing.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426  (Telephone  202  219-2840),  J. 
Rich  McGuire  (Telephone  202  219- 
3084),  Of  Bob  Bell  (Telephone  202  219- 
2806). 

Linwood  A.  Watson,  )r.. 
Acting  Secretary 
|FR  Doc.  94-5685  Filed  3-10-94:  8:43  ami 

BILLING  CODE  6717-01-M 

[Dcctet  No.  CP55-221-026,  et  al.j 

F-rontier  Gas  Storage  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

March  7,  1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Frontier  Gas  Storage  Company 

IDocket  No.  CP85-221-0261 

Take  notice  that  on  March  I.  1994. 
Frontier  Gas  Storage  Company 
(Frontier),  do  Reid  &  Priest.  Market 
Square.  701  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20004.  in  compliance 
with  the  provisions  of  the  Commission's 
February  13.  1985  Order  in  Docket  No. 
CP82^87-000  et  al..  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  5  Bcf  of  Frontier's 
gas  storage  inventory  on  an  "as 


metered"  basis  to  Prairielands  Energy 
Marketing.  Inc.  (Prairielands).  The 
Service  Agreement,  dated  February  28, 
1994.  contemplates  the  possible  sale  to 
commence  March  15,  1994. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13,  1985  Order.  Frontier  is 
"authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  unless  ihe  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter." 

Comment  date:  March  17. 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Frontier  Gas  Storage  Company 

IDocket  No.  CP85-221-02:') 

Take  notice  that  on  March  1,  1994, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest.  Market 
Square.  701  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004.  in  compliance 
with  the  provisions  of  the  Commission's 
February  13,  1985  Order  in  Docket  No. 
CP82-487-000  et  al..  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  5  Bcf  of  Frontier's 
gas  storage  inventory  on  an  "as 
metered  '  basis  to  Interenergy  Resources 
Corporation  (Interenergy).  The  Service 
Agreement,  dated  February  28.  1994, 
contemplates  the  possible  sale  to 
commence  March  15,  1994. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13,  1985  Order,  Frontier  is 
"authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter." 

Comment  dote.  March  17,  1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Frontier  Gas  Storage  Company 

IDocket  No.  CP«5-221-028| 

Take  notice  that  on  March  2,  1994, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsjlvania  Ave.,  NW., 
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Washington,  DC  20004.  in  compliance 
with  the  provisions  of  the  Commission's 
Febn.iar>'  13. 1985  Order  in  Docket  No. 
CP82-487-000  et  a!.,  submitted  an 
executed  Ser/ice  Agreement  under  Rate 
Schedule  LVS-1  providing  for  'he 
possible  sale  of  up  to  1  Bcf  of  Frontier's 
gas  storage  inventory  on  an  "as 
metered"  basis  to  Rainbow  Gas 
Company  (Rainbow).  The  Service 
Agreement,  dated  March  1. 1994. 
contemplates  the  possible  sale  to 
commence  March  16, 1994. 

Under  Subpart  (b)  cf  Ordering 
Paragraph  [F]  of  the  Com.mission's 
February  13,  1985  Order.  Frontier  is 
"authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
senice  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter." 

Comment  date:  March  17,  1994,  in 
accordance  with  the  fu-st  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  .185.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  Ail  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 


approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  tc 
inter\'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherAise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretcy- 

|FR  Doc.  94-5681  Filed  3-10-94;  8:45  am] 
BiLUNG  ccot  enr-oi-p 

[Docket  No.  CP94-257-000,  et  al.] 

Trunkline  Gas  Company,  etal.;  Natural 
Gas  Certificate  Filings 

March  3,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  Gas  Company.  Texas 
Eastern  Transmission  Corporation  and 
Columbia  Guif  Transrr.ission  Company 

(Docket  No.  CP94-257-0001 

Take  notice  that  on  February  28,  1994, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
1642,  Houston,  Texas  77251-1642  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulfl.  P.O.  Box  68.3,  Houston, 
Texas  77001-0683.  filed  in  Docket  No. 
CP94-257-000  a  joint  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  abandonment  of  exchange 
services  among  Trunkline,  Texas 
Eastern  and  Columbia  Gulf,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  pursuant  to  the 
exchange  agreements.  Texas  Eastern 
transports  up  to  50.000  Mcf  per  day  of 
gas  received  from  Columbia  Gulf  in 
Angelina  County,  Texas,  and  redelivers 
equivalent  volumes  to  Trunkline  at 
intercormects  between  Texas  Eastern 
and  Trunkline  in  either  Allen  or 
Beauregard  Parish.  Louisiana.  Trunkline 
receives  the  gas  from  Texas  Eastern  and 
redelivers  equivalent  quantities,  up  to 
50.000  Mcf  per  day.  to  Columbia  Gulf  at 
the  interconnection  between  Trunkline 
and  Columbia  Gulf  near  Centerville, 
Louisiana. 

By  letter  dated  August  16, 1993, 
Trunkline.  Texas  Eastern,  and  Columbia 
Gulf  mutually  agreed  to  terminate  both 
exchange  agreements.  The  luly  30. 1979. 
agreement  is  embodied  in  Texas 


Eastern's  Rate  Schedule  X-98  and 
Columbia  Gulfs  Rate  Schedule  X-69  of 
their  res{>ective  FIIRC  Gas  Tariffs. 
Original  Volume  No.  2.  The  August  17. 
1979,  agreement  is  emibodied  in 
Trunkline's  Rate  Schedule  E-26  of  its 
FERC  Gas  Tariff,  Original  Volumes  No. 
2.  and  Columbia  Gulfs  Rate  Schedule 
X-69. 

No  facilities  are  proposed  to  be 
abandoned  as  a  result  of  this  request. 

Comment  date:  March  24. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company 

IDocket  No.  CP94-259-0O01 

Take  notice  that  on  March  1, 1994. 
ANR  Pipeline  Company  (ANR),  500 
Renais-sance  Center.  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP94-259- 
000  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  with  Pontchartrain 
Natural  Gas  System  (Pontchartrain),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that  it  was  authorized  to 
exchange  natural  gas  with  Pontchartvrain 
by  order  issued  May  3,  1968,  in  Docket 
No.  CP68-203.  ANR  provides  the 
ser\  ice  pursuant  to  its  Rate  Schedule  X- 
9,  it  is  stated.  AN'R  further  states  that  the 
exchange  agreement  provides  for 
termination  by  either  party  on  six 
months  written  notice.  ANR  asserts  that 
by  letter  dated  September  23,  1993,  it 
provided  written  notice  to  Pontchartrain 
that  it  would  terminate  the  service 
effective  March  31,  1994.  ANR  further 
states  that,  beginning  April  1,  1994,  the 
exchange  service  will  be  superseded 
with  a  transportation  service  pursuant 
to  ANR  s  Rate  Schedule  FTS-1. 

ANR  does  not  propose  to  abandon  any 
facilities. 

Comment  date.  March  24.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corporation 

IDocket  No.  CP94-242-0OOi 

Take  notice  that  on  February  22,  1994, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158,  filed  a  request  in 
Docket  No.  CP94-242-000,  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authonzation  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  to  abandon  by  sale  a 
meter  station,  ail  as  more  fully 
described  in  the  prior  notice  request 
which  is  on  file  with  the  Commission 
and  available  for  public  inspection. 
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Northwest  proposes  to  abandon  by 
sale  to  Puget  Sound  Power  &  Light 
Company  (Puget  Power)  its  existing 
Puget  Power  Meter  Station  located  in 
Fierce  County.  Washington.  Northwest 
states  that  the  meter  station  consists  of 
two  10-inch  taps,  one  12-inch  turbine 
meter,  two  monitor  regulator  runs  and 
appurtenant  facilities  with  a  design 
capacity  of  ."^7. 780  MMBfu's  per  day  to 
deliver  natural  gas  from  Northwest's  26- 
iru;h  mainline  and  .30-inch  mainline 
loop  directly  to  Puget  Power's  electrical 
generation  plant.  Northwest  further 
states  that  Puget  Power  would  pay 
Sfi39.999  for  the  meter  station. 

Northwest  states  that  it  would 
continue  to  operate  and  maintain  the 
meter  station  for  Puget  Power  as  part  of 
Northwest's  open-access  transmission 
system. 

Comment  date:  April  18.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Company 

(Docket  No.  CP94-255-000I 

Take  notice  that  on  February  28.  1994, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188.  Houston,  Texas  77251-1188,  filed 
a  prior  notice  request  with  the 
Commission  in  Docket  No.  CP94-25.5- 
000  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  and  remove  approximately 
664  feet  of  3  v.;  inch  lateral  in  Polk 
County,  Florida,  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
NGA.  all  as  more  fully  set  forth  in  the 
request  which  is  open  to  the  public  for 
inspection. 

FGT  proposes  to  abandon  and  remove 
approximately  664  feet  of  3Vi  inch 
lateral  between  the  Cargill  Fertilizer, 
Inc.  (Cargill)  meter  station  and  the  old 
Ridgewood  Dry  Mill  plant  in  Polk 
County.  FGT  states  that  Cargill  has 
abandoned  its  dry  rock  operations  and 
no  longer  needs  the  lateral.  FGT  also 
states  that  abandonment  and  removal  of 
the  lateral  would  not  result  in  any 
abandonment  of  services  to  Cargill  or 
any  of  FGT's  existing  customers. 

Comment  date.  April  18.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennes,see  Gas  Pipeline  Company 

(Dixkcl  .No  CP94-24'J-000) 

Take  notice  that  on  February  24,  1994, 
Tennessee  Gas  Pipeline  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas,  77252. 
filed  in  Docket  No.  CP94-249-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 


approval  to  abandon  an  exchange 
service  with  Chevron  USA,  Inc. 
(Chevron),  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  .states  that  by  an  order 
issued  March  12.  1980,  in  Docket  No. 
CP80-17a,  Tennessee  was  authorized  to 
conduct  an  exchange  of  natural  gas 
pursuant  to  an  agreement  with  Chevron. 
According  to  Tennessee  the  referenced 
agreement  provided  for  Tennessee  to 
deliver  certain  specified  quantities  of 
gas  to  Chevron  at  Ship  Shoal  154. 
Offshore  Louisiana.  Tennessee  indicates 
that  in  return.  Chevron  agreed  to  accept 
delivery  at  South  Timbalier  31.  Offshore 
Louisiana  of  gas  produced  by  Mesa 
Petroleum  Company,  et  a!.,  for  the 
account  of  Tennessee,  and  to  redeliver 
equivalent  volumes  to  Tennessee  at 
South  Timbalier  36B.  Offshore 
Louisiana. 

Tennessee  states  that  due  to 
restructuring  of  its  services  pursuant  to 
Order  636,  this  exchange  service  has 
been  rendered  obsolete.  Further, 
Tennessee  states  that  there  has  been  no 
activity  under  this  agreement  and  that 
the  parties  have  mutually  agreed  to 
terminate  this  exchange  service 
pursuant  to  mutual  written  agreement. 

Comment  date:  March  24,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  IX:  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary' for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  \.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-5684  Filed  3-10-94;  8:45  am| 

BILLING  CODE  8717-01-P 

[Docket  No.  CP94-254-000.  et  al.] 

Transwestem  Pipeline  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

March  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transwestem  Pipeline  Company 

(Docket  No.  CP94-254-0001 

Take  notice  that  on  February  25,  1994, 
Transwestem  Pipeline  Company 
(Transwestem),  Post  Office  Box  1188, 
Houston,  Texas  77251-1188.  filed  an 
abbreviated  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  and  18  CFR  157.214  for  a  certificate 
of  public  convenience  and  necessity  and 
abandonment  authorization  relating  to 
the  proposed  refunctionalization  of 
certain  facilities  from  production  and 
gathering  to  transmission  and  from 
transmission  to  production  and 
gathering,  respectively,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
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file  with  the  Commission  and  open  to 
public  inspection. 

Transwestem  explains  that,  on 
November  23. 1993,  it  filed  a 
Stipulation  and  Agreement  (Stipulation) 
resolving  all  issues  in  its  pending  rate 
case  in  Docket  Na  RP93-34-000.  In 
Article  V  of  the  Stipulation,  the  parties 
thereto  agreed  that  Transwestem  wrould 
file  an  application  to  rehinctionalize 
certain  plant  from  transmission  to 
production  and  gathering  and  certain 
plant  from  production  and  gathering  to 
transmission,  within  sixty  days  of  the 
Presiding  Judge's  cenification  of  the 
Stipulation  to  the  Commission.  On 
December  27,  1993,  the  Presiding  Judge 
certified  the  Stipulation  to  the 
Commission.  Further,  pursuant  to  the 
Stipulation,  Transwestem  is  requesting 
that  its  application  be  set  for  formal 
hearing. 

Transwestem  filed  its  application  in 
compliance  with  the  Stipulation  and 
requests  that  the  Commission:  (a) 
Approve  the  refunctionalization  as 
requested,  (b)  grant  certificate 
authorization  to  operate  the  facilities  to 
he  refunctionalized  from  production 
and  gathering  to  transmission  as 
described  in  Exhibit  T-1  to  the 
application,  (c)  grant  abandonment 
authorization  of  the  certaficates 
applicable  to  the  facilities  to  be 
refunctionalized  from,  transmission  to 
production  and  gathering  as  described 
in  Exhibit  T-2  to  the  application,  (d) 
find  that  the  facilities  to  be 
refunctionalized  from  transmission  to 
production  and  gathering  as  well  as  all 
of  Transwestem's  existing  production 
and  gathering  facilities  are  non- 
jurisdictional  facilities  under  section 
1(b)  of  the  Natural  Gas  Act,  and  (e)  grant 
such  other  and  further  relief  as  may  be 
proper  and  appropriate  in  the  premises. 

Transwestem  submits  that  the 
refunctionalization  proposed  in  its 
application  is  in  the  public  convenience 
and  necessity  because  it  comports  with 
the  Commission's  modified  primary 
function  test  and.  therefore,  meets  the 
Commission's  policy  objectives  of 
unbundling  transmission  and 
production  and  gathering. 

Comment  date:  March  25.  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company: 
Williams  Natural  Gas  Company 

(Docket  No.  CP^4-2S8-000| 

Take  notice  that  on  February  28.  1994, 
Colorado  Interstate  Gas  Company  (CIG). 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  and  Williams  Natural 
Gas  Company  (WNG),  P.O.  Box  3288. 
Tulsa,  Oklahoma  74101  (collectively 
referred  to  as  Applicants),  jointly  filed     ■ 


in  Docket  No.  CP94-258-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  the  sale, 
transportation  and  exchange  of  natural 
gas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  and  WNG  propose  to  abandon 
two  transportation  and  exchange 
services  provided  under  CIG's  Rate 
Schedules  X-14  and  X^7  and  WNG's 
Rate  Schedules  X-12  and  X-20  of  their 
respective  Gas  Tariff.  QG  and  WNG 
have  agreed  to  terminate  the  designated 
agreements,  as  gas  has  not  been 
purchased  since  1983  and  both 
Applicants  have  open  access  certificates 
to  provide  transportation  service  and  to 
operate  under  Order  No.  636. 

Commenf  date:  March  25, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Arkla  Energy  Resources  Company 

[Docket  No.  CP94-283-0001 

Take  notice  that  on  March  2,  1994, 
Arkla  Energy  Resources  Company 
(AER),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
263-000  a  request  pursuant  to  section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  certain  facilities 
in  Louisiana  and  Texas,  under  AER's 
blanket  certificate  issued  in  Docket  No. 
CP82-483-G00  et  al.  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  .set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

AER  proposes  to  upgrade  two  existing 
domestic  delivery  taps  for  deliveries  to 
Arkansas  Louisiana  Gas  Company's 
(ALG)  new  Rural  Extension  Nos.  1329 
and  1330  in  Claiborne  Parish,  Louisiana 
and  Titus  County  Texas.  It  is  said  that 
the  volume  of  gas  to  be  delivered 
through  these  taps  is  approximately 
42,705  Mcf  annually  and  366  Mcf  on  a 
peak  day.  It  is  further  said  that  the 
facilities  would  be  constructed  at  an 
estimated  cost  of  $41,700  and  that  ALG 
would  reimburse  AER  for  all 
constmction  costs. 

Comment  date:  April  18.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company  and 
Colorado  Interstate  Gas  Co. 

IDockpt  No  CP94-256-O00] 

Take  notice  that  on  February  28. 1994. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124  and  Colorado 


Interstate  Gas  Company  (CIG).  P.O.  Box 
1087.  Colorado  Springs,  Colorado 
80944,  filed  a  joint  application  in 
Docket  No.  CP94-256-000  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  the 
exchange  of  naturai  gas,  all  as  more 
fully  set  forth  in  the  appHcation  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northem  and  CIG  propose  to  abandon 
the  exchange  of  natural  gas  pursuant  to 
an  October  8,  1956.  Gas  Exchange 
Agreement  included  in  Northem's  FERC 
Gas  Tariff  as  Rate  Schedule  X-67  and  in 
CIG's  FERC  Gas  Tanff  as  Rate  Schedule 
X-21.  Northem  and  QG  state  that  these 
rate  schedules  provide  for  the  exchange 
of  natural  gas  supplies  which  are  nearer 
the  gathering  facilities  of  the  other  party 
in  the  Hugoton  Field  in  Oklahoma. 
Northem  and  CIG  state  that  since  both 
parties  have  open  access  transportation 
certificates  and  have  restructured  their 
services  under  Order  No.  636,  there  is 
no  longer  a  need  for  the  exchange 
service  as  certificated  by  the 
Commission. 

Northem  and  QG  do  not  propose  to 
abandon  any  facilities  as  a  result  of  the 
authorization  requested. 

Comment  date:  March  25,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  lime  required  herein,  if 
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the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157,205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
|FR  Doc  94-5680  Filed  3-10-94;  8:45  am] 

BILLING  CODE  6717-01-P 


[Docket  No.  TM94-1 -27-000] 

Nortti  Penn  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  7.  1994. 

Take  notice  that  on  March  1,  1994 
North  Penn  Gas  Company  (North  Penn) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  First  Revised  Volume  No.  1, 
Fifteenth  Revised  Sheet  No.  3A,  with  a 
proposed  effective  date  of  April  1,  1994. 

North  Penn  states  that  this  filing  is 
North  Penn's  Annual  take-or-pay  (TOP) 
surcharge  rate  adjustment  filing 
proposed  to  become  effective  April  1, 
1994.  North  Penn's  computed  third 
annual  TOP  surcharge  is  a  refund  rate 
of  SO. 0322  per  Mcf,  which  represents  a 
decrease  of  SO  0197  per  Mcf. 

North  Penn  respectfully  requests 
waiver  of  any  of  the  Commission's  Rules 
and  Regulations  as  may  be  required  to 
permit  this  filing  to  become  effective 
April  1,  1994,  as  proposed. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 


affected  customers  and  State 
Commissions  shown  on  the  attached 
service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  14,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  94-5653  Filed  3-10-94;  8:45  am| 
BILUNG  COOE  (71 7-01 -M 


[Docket  No.  RP94-1 71-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  7,  1994. 

Take  notice  that  on  March  3, 1994, 
Carnegie  Natural  Gas  Company 
(Carnegie),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volumes  No.  1,  the  following  revised 
tariff  sheet: 

Original  Sheet  No.  9B 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  limited 
application  under  Section  4  of  the 
Natural  Gas  Act  and  the  Commission's 
Order  No.  636  to  direct  bill  to  Carnegie's 
former  bundled  firm  sales  customers 
CAP  costs  direct  billed  to  Carnegie  by 
Carnegie's  upstream  pipeline,  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  pursuant  to  Texas 
Eastern's  filing  in  Docket  No.  RP94-16- 
000.  Carnegie  states  that  it  is  making 
this  filing  pursuant  to  31.3(b)  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Carnegie  requests 
waiver  of  the  Commission's  regulations 
to  permit  the  tariff  sheet  to  become 
effective  March  15. 1994. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  14,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
|FR  Doc.  94-5652  Filed  3-10-94;  8:45  am| 

BILUNG  COOE  6717-01-M 


[Docket  No.  1S94-22-000] 

Chevron  Pipe  Line  Co.;  Informal 
Settlement  Conference 

March  7.  1994. 

Take  notice  that  Commission  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on  March 
16.  1994,  at  9  am,  as  requested  by  the 
Presiding  .administrative  Law  Judge  in 
hisorder  of  March  3,  1994.  The 
conference  will  be  held  in  a  hearing 
room  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  .NE.,  Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  anv  participant,  as 
defined  in  18  CFR  385, 102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Donald  A.  Hevdt  at (202)  208-0740  or 
Kathleen  M.  bias  at  (202)  208-0524. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  94-5654  Filed  3-10-94;  8:45  am] 

BILUNG  CODE  t717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140418;  FRL-4753-3] 

Access  to  Confidential  Business 
Information  by  Westat,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Westat,  Inc.  (Westat)  of 
Rockville,  Maryland  for  access  to 
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information  which  has  been  submitted 
to  EPA  under  sections  4.  5.  R,  and  8  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 

than  March  21,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director.  TSCA 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St.,  SVV.. 
Washington.  DC  20460.  (202)  554-1404. 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  Number  68-D3-0011. 
contractor  VVestat  of  1650  Research 
Blvd..  Rockville.  MD  will  assist  the 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  in  providing  statistical 
and  survey  design  support  for  EPA's 
development  of  toxic  chemical  exposure 
evaluations. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determ.ined  that  under  EPA 
contract  number  6R-D3-fl011.  Westat 
will  require  access  to  CBI  submitted  to 
EPA  under  sections  4,  5.  6.  and  8  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  VVestat 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4.  5.  6,  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5.  6.  and  8  of  TSCA  that  EPA 
may  provide  VVestat  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  at  VVestat's  Rockville. 
MD  site  only. 

VVestat  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
TSCA  Confidential  Business 
Information  Security  Manual.  EPA  has 
approved  VVestat's  security  certification 
statement  and  performed  the  required 
inspection  of  its  facility  to  ensure  that 
the  facility  is  in  compliance  with  the 
manual.  Upon  completing  review  of  the 
CBI  materials.  VVestat  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30.  1996. 

VVestat  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 


List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated;  February'  23.  1994. 

George  A.  Bonina, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFRDoc  94-5726  Filed  3-10-94;  8:45  am) 

BILUNG  CODE  6560-6ft-F 


[ER-FRL^709-2] 

Environmental  Impact  Statements; 

Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  February  28,  1994 
Through  March  4.  1994  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  940068,  Draft  EIS.  AFS.  UT. 
Pacer  Timber  Harvest  and  Timber 
Sale.  Implementation,  Dixie  National 
Forest.  Escalante  Ranger  District. 
Garfield  County.  UT.  Due:  .^p^il  25. 
1994,  Contact:  Kevin  R.  Schulkoski 
(801)826-5400. 
EIS  No.  940069,  Final  Supplement.  AFS. 
ID.  Cuddy  Mountain  Roadless  Area. 
Grnde/Dukes  Timber  Sale  and  Road 
Construction.  New  Information 
concerning  Additional  Modifications 
to  the  Blend  Alternative. 
Implementation.  Payette  National 
Forest.  Washington  and  Adams 
Counties.  ID.  Due:  April  11.  1994, 
Contact:  John  Baglien  (208)  549-2420. 
EIS  No.  940070,  Final  EIS.  BLM.  WA. 
Adoption — Kettle  River  Key  Open-Pit 
Gold  Mining  Expansion  Project. 
Construction  and  Operation.  Plan  of 
Operation  Approval.  Ferry  County. 
WA.  Contact:  Ann  Aldrich  (509)  353- 
2570.  The  US  Department  of  the 
Interior.  Bureau  of  Land  Management 
(DOI/BLM)  has  adopted  the  US 
Department  of  Agriculture's.  Forest 
Service  (USDA/FS)  FEIS  #920362. 
filed  ^-4-92.  DOI/BLM  was  a 
cooperating  agency  on  the  USDA/FS 
FEIS  and  recirculation  of  the 
document  is  not  necessarv. 
EIS  No.  940071,  Draft  Supplement. 
BLM,  WA.  Kettle  River  Key  Project 
Expansion.  Lamefoot  Mine  Site 
Mining  and  Milling  Operations.  Plan 
of  Operations  Approval.  Ferrv 
Countv.  WA.  Due:  Mav  6.  1994. 
Contact:  Ann  Aldrich  (509)  353-2570. 
EIS  No.  940072,  Fmal  EIS.  BOP,  PA. 
Philadelphia.  PA.  Metropolitan 
Detention  Center  (MDC).  Construction 
and  Operation,  City  of  Philadelphia. 


PA.  Due:  April  11.  1994.  Contact: 
Patricia  K.  Sledge  (202)  514-6470. 

EIS  No.  940073.  Draft  EIS.  APH.  REG. 
Logs,  Lumber  and  Other 
Unmanufactured  Wood  Articles 
Importation,  Improvements  to  the 
existing  system  to  Prohibit 
Introduction  of  Plant  Pests  into  the 
United  States.  Due:  April  25,  1994. 
Contact:  Richard  Orr  (301)  436-8939. 

EIS  No.  940074,  Draft  EIS.  BLM.  OR. 
Upper  Klamath  Basin  Resource 
Management  Plan.  Implementation, 
Klamath  Falls  Resource  Area. 
Lakeview  District.  Klamath  Countv. 
OR.  Due:  May  31.  1994.  Contact: 
Cathy  Humphrey  (509)  522-4053. 

Amended  Notices 

EIS  No.  940065,  Draft  EIS.  COE,  FL 
Central  and  Southern  Florida  (Canal 
111  (C-111)  Project,  for  Flood  Control 
and  other  Purposes.  Implementation. 
South  Dade  County,  FL,  Due:  April 
18.  1994.  Contact:  Stephen  Sutterfield 
(904)  232-1104.  Published  FR— 3-4- 
94 — Due  Date  Correction. 

Dated:  March  7,  1994. 
Marshall  Cain, 

Senior  Legal  Advisor.  Office  of  Federal 
Activities. 
|FR  Doc.  94-5729  Filed  3-10-94;  8:45  ami 

BILLING  CODE  6S60-6<MJ 


[ER-FRL-4709-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  21,  1994  through 
February  25.  1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  April  10.  1993 
(58  FR  18392). 

Draft  EISs 

ERP  No.  EU:GD-D50005-VA 

Rating  E02.  Parallel  Crossing  of  the 
Chesapeake  Bay.  Construction  and 
Operation.  US  13  between  the  Delmarva 
Peninsula  and  southeastern  Virginia. 
Funding.  COE  section  10  and  404 
Permits  and  CGD  Bridge  Permit. 
Virginia  Beach,  Northampton  County, 
VA. 

Summary:  EPA  expressed 
environmental  objections  to  the  project 


11598 


Federal  Register  /  Vol.  59,  No.  48  /  Friday.  March  11.  1994  /  Notices 


as  proposed,  especially  to  the  stated 
purpose  and  need,  and  the  direct  and 
indirect  impacts  from  such  actions.  EPA 
also  objected  to  the  impacts  to  habitat 
from  the  dredging  and  ihe  noise 
generated  by  this  project. 

ERPNo.  D-FHW-I40131-S'D 

Rating  ECl,  ND-57  Improvements,  US 
281  to  ND-20,  Funding.  Righl-of-Way, 
NFDES  and  COE  Section  404  Permits, 
(jtv  of  Bismarck.  ND. 

Summary:  EPA  expressed 
environmental  concerns  about  the  lack 
of  sufficient  identification  of  project 
area  wetland  resources,  and  t^e 
relationship  of  proposed  mitigation 
activities  to  the  resources  being 
impacted.  EPA  requested  that  these 
issues  be  addressed  in  the  final  HS. 

ERPXo.  DS-AFS-fcsws-srr 

Riiting  LO,  Beaver-Dry  Timber  Sales, 
Ti:nt)er  Harvest  and  Road  Construction, 
I'pdated  Information,  Implementation, 
Helena  National  Forest,  Lincoln  Ranger 
district.  Lewis  and  Clark  and  Powell 
Counties,  MT. 

Summary:  EPA  had  no  objections  to 
the  proposed  action  as  all  points  of 
concerns  raised  in  response  to  the  final 
LIS  have  been  resolved. 

Final  EISs 

tRP  No  F-AFS-}b109i-00 

Continental  Divide  Nation<)l  Scenic 
Trail  Comprehensive  Plan,  Designation, 
Construction  and  Reconstruction, 
implementation.  Medicine  Bow 
National  Forest,  Hayden  Ranger  District, 
VVY  to  Rio  Grande  National  Forest, 
Conejos  Peak  Ranger  Ehstrict,  CO. 

Summary:  EPA  believed  that  the 
Forest  Ser\  ice  had  adequately  addre.ssed 
EPA  concerns. 

ERF  Ng.  F-AFS-m200-MT 

Little  Snowies  Vegetative 
Management  and  Public  Access,  Fire 
and  Timber  Management  Practices, 
Lewis  and  Clark  National  Forest, 
Musselshell  Ranger  District,  City  of 
Harlou  ton,  Fergus  and  Golden  Valley 
Counties,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about 
cumulative  effects  to  water  qualify, 
stream  and  riparian  conditions  from  the 
proposed  project  and  domestic  grazing. 

FflP,Vo.  F-AFS-}6520i-CO 

Fish  Cr'^ek  Reservoir  Enlargement, 
Special  L^se  Permit,  Routt  National 
Forest,  Steamboat  Springs,  Routt 
County.  CO. 

Summary:  EPA  expressed 
environmental  objections  to  the 
preferred  alternative  since  the  final  EIS 
identified  practirable,  less  damaging 


alternatives  such  as  the  combined 
alternatives.  EPA  wishes  to  work  with 
the  Forest  Service  and  Streamboat 
Springs  to  ensure  that  a  less  damaging 
alternative  is  arrived  at  that  will  also 
ensure  future  water  supply  needs. 

ERPNo.  F-AFS-J65204-MT 

Tolan  Creek  Timber  Sale,  Timber 
Harvest  and  Road  Construction,  Tolan 
Creek,  Bitterroot  National  Forest,  Sula 
Ranger  District,  Ravalli  County,  MT. 

Summaryu:  EPA  expressed 
environmental  concerns  about  air 
quality  impacts  to  the  anacondapintler 
wilderness  area  from  precribed  burning. 

ERPNo.  F-AFS-L65J5&-ID 

Big  Eightmiie,  North  Fork  of  Timber 
and  Alder  Creek  Timber  Sale, 
Reforestation  and  Road  Construction, 
Implementation,  Lemhi  Range  Roadless 
Area,  Salmon  National  Forest,  Lemhi 
County,  ID. 

Summary:  EPA  continued  to  have 
environmental  concerns  with  the 
preferred  alternative  (Alternative  J) 
since  the  air  quality  analysis  did  not 
provide  the  basis  for  the  no  effect 
conclusion. 

ERPNo.  F-BLM-J65187-UT 

Diamond  Mountain  Resource  Area, 
Resource  Management  Plan, 
Implementation,  Daggett,  Duchesne  and 
Uintah  Counties.  UT. 

Summary:  EPA  felt  that  the  Bureau  of 
Land  Management  had  adequately 
addres.sed  EPA  concerns. 

ERP  No.  F-FHW-J-iOl  1 7-CO 

CO-az  Transportation  Improvements, 
East  of  Basalt  to  the  Buttermilk  Ski  Area 
West  of  Aspen,  Funding  and  COE 
Section  404  Permit,  Pitkin  County,  CO. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
wetland  and  air  quality  mitigation. 

ERPNo.  F-FIJW-J40127-UT 

West  Valley  Highway  Transportation 
Improvement,  9000  South  to  12600 
South,  Funding  and  Right-of-Way 
Acquisition,  Salt  Lake  County,  UT. 

Summary:  EPA  encouraged  the  use  of 
less  impactive  de-icing  alternatives, 
including  a  reduction  in  road  salt 
application. 

ERP  No.  F-NOA-L90023-WA 

Olympic  Coast  National  Marine 
Sanctuary,  Management  Plan.  Site 
Designation,  NPDES  Permit  and  COE 
Permit,  Olympic  Peni.isula,  WA. 

Summary:  EPA  had  no  objections  to 
the  activities  suggested  in  this 
docoiment. 


ERPNo.  F-NRC-J22004~UT 

Uranium  and  Thorium  Byproduct 
Material  Disposal  Project,  Construction 
and  Operation,  Licenses,  Sah  Lske  Qty, 
Tooele  County,  LT. 

Summary.  EPA  continued  to  have  a 
lack  of  objections  for  the  project  as 
proposed  in  the  final  EIS. 

Da't".!   Mirtii  7,  1994. 
Marshall  Caio, 

Senior  Legal  Achisor,  Officff  cf  Federal 
Activities. 
|FR  Doc.  94-5730  Filed  3-10-94;  845  dm\ 

BILI.INO  COOC  S&60-46-U 

[FRL-484a-9] 

Annual  Conference  on  Anafysls  of 
Pollutants  in  the  EnvlronmerU 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACmON:  Notice  of  conference. 

SUMMARY:  The  Office  of  Science  and 
Technology  and  the  Water  Environment 
Federation,  co-sponsors,  will  hold  the 
"17th  Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment"  to 
discuss  all  aspects  of  environmental 
measurement.  The  conference  is  open  to 
the  public. 

DATES:  The  conference  will  be  held  on 
May  3-5,  1994.  from  8:30  am  to  4;45 
pm.  On  May  3,  1994,  the  first  session 
will  begin  at  1  pm  and  last  until  5  pm. 
ADDRESSES:  The  .meeting  will  be  htld  at 
the  Omni  International  Hotel,  777 
Waterside  Drive,  Norfolk,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conferencaorrangemeats  are  being 
coordinated  by  the  Water  Environment 
Federation.  For  information  on 
registration,  hotel  rates,  transportation, 
social  events  and  reservations  call  the 
Water  Environment  Federation 
Conference  Service  Line  at  1-800  666 
0206  to  receive  a  brochure.  If  you  have 
technical  questions  regarding  the 
conference  program  please  contact 
William  Teliiard,  Office  of  Science  and 
Technology  (Mail  Code  4303),  telephone 
(202)  2P0-7120  ^^x  (202)  260-718.S. 
SUPPLEMENTARY  INFORMATION:  The 
conference  is  designed  to  bring  together 
commercial  environmental  laboratories, 
regulated  industries.  State  and  Federal 
regulatory  agencies,  and  consulting  and 
contracting  firms  to  exchange  state-of- 
the-art  technical  information  en  aquatic 
pollutant  measurement.  Special 
Sessions  will  be  held  on  EIPA's  studies 
of  alternative  solvents  to  Freon  113  in 
the  measurement  of  "oil  and  grease", 
and  the  development  of  methods  for  the 
determination  of  trace  metals  in  ambient 
waters. 
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The  session  on  Freon  substitution  will 
cover  the  results  of  EPA's  Phase  II  Study 
of  the  determination  of  "oil  and  grease" 
and  "total  petroleum  hydrocarbons" 
(TPHs).  Freon  replacement  studies  by 
the  American  Petroleum  Institute  and 
the  laundry  industry  will  be  presented. 
The  session  will  include  updates  on 
solid-phase  extraction  techniques  using 
cartridges  and  disks,  and  the 
determinations  of  "oil  and  grease"  and 
TPH  by  infra-red  adsorption.  The 
session  will  be  capped  by  discussion  of 
the  criteria  that  EPA  will  use  in  the 
selection  of  alternate  solvent(s)  for 
Freon  113  and  technique(s)  in  the  oil 
and  grease  test. 

The  session  on  trace  metals 
determinations  will  cover  EPA  guidance 
for  sampling  and  analytical  methods 
with  associated  QC  to  support  the 
determination  of  metals  at  EPA  ambient 
water  quality  levels.  The  session  will 
include  discussions  of  clean  and  ultra- 
clean  techniques.  A  case  study  of  an 
environmental  monitoring  program 
establishing  site-specific  water  quality 
criteria  for  trace  metals  in  the  San 
Francisco  Bay  will  be  presented.  The 
session  will  also  cover  techniques  for 
determination  of  arsenic,  selenium,  and 
mercury  at  EPA  and  State  ambient  water 
quality  criteria  levels. 

Topics  for  the  17th  annual  conference 
will  include;  effects  of  interferences  in 
methods  for  cyanide,  performance 
characteristic  of  isotope  dilution  HRGC/ 
LRMS  method  for  volatiles. 
characterization  of  non-purgeable 
organic  halogen  in  river  water  adjacent 
to  Kraft  mill  discharge  and  micellular 
electrokinetic  capillary  chromatograpy. 
The  conference  will  include  discussion 
on  the  setting  of  discharge  limitations 
and  problems  with  EPA's  method 
detection  limit  (MDL).  EPA's  approach 
to  performance-based  methods  and 
performance  evaluation  of  methods  will 
be  discussed.  Additional  subjects 
include  EPA's  approval  process  for  a 
nationwide  alternate  test  procedure  for 
pesticides,  high-speed  system  for 
biochemical  oxygen  demand,  and  false 
positives  for  gasoline  and  diesel  range 
organics  from  blowby  in  internal 
combustion  engines. 

Dated;  March  7.  1994. 
Tudor  Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  94-5718  Filed  3-10-94;  8;45  ami 

BILUNG  CODE  6560-h5O-P 


[FRL-4&49-1] 

Public  Meetings  on  the  Draft  Waste 
Minimization  and  Combustion  Strategy 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Announcement  of  meetings. 

SUMMARY:  On  May  18.  1993,  with  the 
release  of  the  Draft  Hazardous  Waste 
Minimization  and  Combustion  Strategy, 
the  Administrator  announced  that  EPA 
was  taking  a  leadership  role  in  reducing 
the  amount  of  hazardous  waste 
produced  in  this  country,  and 
maximizing  protection  to  the  public 
when  the  combustion  process  is 
utilized. 

In  November  1993,  EPA  held  a 
National  Roundtable  in  Washington, 
DC.  That  meeting,  which  drew  more 
than  200  participants,  engaged  a  broad 
spectrum  of  stakeholders  in  a  discussion 
of  the  concerns  and  issues  surrounding 
waste  minimization  and  combustion. 

EPA  will  continue  the  dialogue  with 
stakeholders  through  a  series  of  one-day 
Regional  Roundtables  on  the  Draft 
Hazardous  Waste  Minimization  and 
Combustion  Strategy.  The  Roundtables 
are  scheduled  for  April  16,  1994,  in  San 
Francisco,  California;  April  23  in 
Houston.  Texas;  April  30  in  Chicago. 
Illinois:  and  May  7  in  Atlanta,  Georgia. 

The  purpose  of  the  Roundtable 
discussions  is  to  give  a  broad  range  of 
interested  parties  and  stakeholders, 
particularly  those  citizens,  companies, 
and  local  officials  who  are  directly 
involved  (e.g.,  local  citizen  groups, 
environmental  organizations,  regulated 
companies,  industry  trade  associations, 
and  state,  local  and  regional  regulatory 
officials)  an  opportunity  to  share  their 
concerns  and  information  regarding 
waste  minimization  and  combustion. 

EPA  Regions,  who  are  acting  as  hosts 
for  the  Regional  Roundtables,  will  invite 
representative  organizations  and 
individuals  to  participate  in  the 
Roundtables.  Information  regarding 
locations  of  the  Roundtables,  when 
available,  as  well  as  other  information 
relating  to  attendance  can  be  obtained 
by  calling  the  following  Regional 
Roundtable  contacts:  San  Francisco 
contact  is  Vicky  Semones  in  EPA  Region 
9  at  (800)  231-3075;  Houston.  Texas 
contact  is  Laurie  King  in  EPA  Region  6 
at  (214)  655-r6792;  Chicago,  Illinois 
contact  is  Bill  Omohundro  in  EPA 
Region  5  at  (312)  353-8254;  Atlanta, 
Georgia  contact  is  Hagan  Thompson  at 
(404) 347-3004. 

DATES:  San  Francisco,  April  16.  1994. 
Houston,  Texas,  April  23,  1994. 
Chicago.  Illinois.  April  30.  1994. 
Atlanta,  Georgia,  May  7, 1994.  The 


public  is  welcome  to  observe 
discussions  among  the  invited 
participants,  and  to  participate  at 
designated  open  public  comment 
periods  during  these  proceedings.  No 
prior  registration  is  required  for 
attendees.  However.  EPA  would 
appreciate  observers  who  plan  to  attend 
the  sessions  notifying  EPA  of  their 
intention  to  attend  by  calling  the  above 
contacts. 

Written  summaries  of  the  proceedings 
of  each  Roundtable  will  be  prepared  and 
made  publicly  available  following  the 
Roundtables. 

Dated:  March  7,  1994. 
Michael  Shapiro, 
Director,  Office  of  Solid  Waste. 
jFR  Doc.  94-5719  Filed  3-10-94;  8:45  am) 

BILLING  CODE  6&6&-&0-P 


[FRL-4848-5] 

Public  Meeting  of  the  Phosphoric  Acid 
Production  Waste  Dialogue  Committee 

agency:  Environmental  Protection 

Agency. 

ACTION:  Federal  advisory  committee 

meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  we  are  giving 
notice  of  the  March  meeting  of  the 
Phosphoric  Acid  Production  Waste 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
continue  to  review  information 
regarding  process  changes  that  will 
reduce  the  volume  and/or  toxicity  of 
phosphogypsum  and  process 
wastewater  from  the  production  of 
phosphoric  acid.  The  Committee  will 
also  discuss  the  scope,  timing  and 
direction  of  its  future  work  with  the 
Agency. 

DATES:  The  Committee  meeting  will  be 
held  on  March  29,  1994  fi-om  8:30  a.m. 
to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  Capitol  Hill. 
400  New  Jersey  Avenue,  NW., 
Washington.  DC  20001;  (202)  737-1234. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  technical  or  scientific  matters 
related  to  phosphoric  acid  wastes 
should  contact  Dr.  Daniel  R.  Bushman. 
Office  of  Pollution  Prevention  and 
Toxics.  Economics.  Exposure  and 
Technology  Division.  TS-779. 
Environmental  Protection  Agency. 
Washington.  DC.  20460;  phone  (202) 
260-6700.  Persons  needing  further 
information  on  the  committee's 
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procedural  and  logistical  matters  should 
call  the  Committee's  facilitator.  Greg 
Bourne,  Southeast  Negotiation  Network. 
Georgia  Institute  of  Technology,  Atlanta, 
G.\  (404)  853-9846. 

Ddted.  Mar(,h  7,  1994. 
Deborah  Daiton, 

DfvignateH  Federal  Official.  Office  of 
Ft>sulatory  Star.agement  &  Ewltiaticn  Office 
of  Policy.  Planning  and  Evaluation. 
(FR  rX)C.  94-5717  Filed  3-10-94.  8.45  am] 
BIUJNQ  coot  SSM-SO-P 


(OPP-50776:  FRL-4764-6] 

Receipt  of  an  Application  for  an 
Experimental  Use  Permit  Amendment/ 
Extension  for  a  Transgenic  Plant 
Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EP.'X). 
ACTION:  Notice. 

summary:  On  December  7. 1993.  EPA 
received  an  application  from  Ciba 
Geigy,  Seed  Ehvision  to  extend  their 
Experimental  Use  Permit  (ELT)  for  a 
transgenic  plant  pesticide.  The  Agency 
has  determined  that  this  application 
may  be  of  regional  and  national 
significance.  Therefore  in  accordance 
with  40  CFR  172.11  (a),  the  Agency  is 
soliciting  public  comments  on  this 
application. 

DATES:  Written  comments  must  be 
received  by  April  11,  1994. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50776  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Brnnch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SVV..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
Cr>stal  Mall  #2,  1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 

Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
addres.s  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  EHvision 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202 
(703)305-7690. 

SUPP1.EMENTARY  INFORMATJON:  On 
December  7, 1993,  EPA  received  an 
application  to  extend  an  EUP  from  Ciba- 
Geigy  Corporation,  Seed  Division  (Ciba 
Seed's),  P.O.  Box  12257,  Research 
Triangle  Park.  North  Carolina  27709- 
2257,  The  EUP  appUcation  is  a.ssigned 
EPA  File  Symbol  66736-EUP-l.  Notices 
of  receipt,  extension  of  comment  f)eriod, 
and  issuance  were  published  in  the 
Federal  Registers  of  March  31, 1993  (58 
FR  16827).  May  7.  1993  (58  FR  27284). 
and  December  27,  1993  (58  FR  68409). 
The  EUP  currently  in  effect  allows  for 
plantings  of  up  to  33  acres  of  transgenic 
Bacillus  thuhngiensis  (Bt)  com  through 
March  31, 1994,  and  for  the  completion 
of  activities  associated  with  these 
plantings  (e.g.,  data  collection, 
harvesting,  and  processing  of  grain).  The 
Bt  com  plants  produce  an  insect  control 
protein  encoded  by  a  synthetic  crylAfb) 
gene  derived  from  Bacillus  thuringiensis 
subsp.  kurstaki.  Qba  Seeds  has  applied 
to  amend  and  extend  the  EUP  to  allow 
for  plantings  of  up  to  195  acres  of 
transgenic  Bt  com  between  April  1. 
1994  and  March  31. 1995,  and  for  the 
completion  through  October  1.  1995  of 
activities  associated  with  these 
plantings.  Plantings  are  proposed  to 
occur  in  California,  Colorado,  Florida. 
Georgia.  Hawaii.  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky.  Maryland,  Michigan, 
Minnesota,  Mississippi,  Missouri, 
Nebraska,  North  Carolina,  North  Dakota, 
Ohio.  Pennsylvania,  South  Dakota,  and 
Wisconsin  and  Puerto  Rico. 

The  current  EUP  authorizes  plantings 
of  transgenic  com  derived  from 
transformation  Event  176  and  Event 
171.  Over  99  percent  of  the  proposed 
acreage  under  the  EUT  extension  will 
involve  plants  derived  from  Event  176. 
Limited  plantings  of  up  to  1.5  acres  of 
material  derived  from  Event  171  may 
occur  as  part  of  the  breeding  trials.  All 
other  activities  proposed  in  the  EUP 
extension  will  involve  only  plants 
derived  from  Event  176. 

Activities  planned  for  plantings 
through  March  1995  include:  Breeding, 
gene  efficacy  evaluations,  hybrid 
growout  trials,  insect  population 
dynamics  studies,  insect  predation 
parasitism  studies.  Insect  susceptibifity 
studies,  performance  evaluations- 
hybrid  comparison  strip  tests. 


p«3rformance  evaluations-replicated 
yield  trials,  resistance  management 
experiments,  and  seed  increases/hybrid 
production. 

All  field  trials  will  be  conducted  in  a 
crop  destruct  manner.  Soma  plant 
material  and  seed  will  be  retained  for 
research  purposes  or  future  plantings, 
and  some  will  be  fed  to  experimental 
animals.  Some  seed  may  also  be 
retained  until  such  time  that  approval 
for  commercial  distribution  has  been 
obtained.  All  other  material  will  be 
destroyed.  If  a  temporary  tolerance  or 
tolerance  exemption  is  granted  during 
the  EUP  program,  some  grain  and/or ' 
silage  may  be  used  as  conventional 
animal  feed  (e.g  ,  for  poultry,  hogs,  and 
cattle)  or  in  other  commercial 
operations.  Upon  review  of  the  Qba 
Seeds  application,  any  comments 
received  in  response  to  this  notice  and 
any  other  relevant  information,  EPA 
will  set  conditions  under  which  the 
experiments  will  be  conducted.  Any 
issuance  of  an  EI.TP  will  be  announced 
in  the  Federal  Register. 

Dated:  March  4. 1994. 
Stephanie  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
IFR  Doc  94-572a  Filed  3-10-94.  8:45  amj 
BiLUNO  cooe  eeao-ao-r 

{OPP-180922;  FRL  476:^-4] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Maneb;  Solicitation 
of  Public  Comnwnt 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKDN:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  California 
Department  of  Pesticide  Regulation 
(hereafter  referred  to  as  the 
"A.pplicant")  for  use  of  the  pesticide 
maneb  (CAS  1242738-2)  to  control 
walnut  bacterial  blight  on  walnuts.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  28.  1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identificition 
notation  ••OPP-180922."  should  be 
submitted  by  mail  to:  Public  Respon.se 
and  Human  Resource  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crv-stal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
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Arlington.  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  al!  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contam  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway.  Arlington.  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  CoUantes,  Registration 
Division  (7505VV).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SVV..  Washington. 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor.  Cr\'stal 
Station  I.  2800  Jefferson  Davis  Highwav, 
Arlington,  VA  22202  (703-308-8347).' 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFR.^  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  maneb. 
available  as  Manex  (EPA  Reg.  No.  1812- 
251)  from  Griffin  Corporation,  to  control 
walnut  bacterial  blight,  caused  by 
Xanthomonas  campestris  pv.  juglandis. 
on  a  maximum  of  29.000  acres  in 
California.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant,  walnut 
blight  was  found  a  few  years  ago.  but 
only  in  isolated  locations  in  individual 
orchards.  Walnut  blight  is  attributed  to 
the  development  of  a  tolerance  to 
copper  based  bactericides,  the  only 
registered  product  for  control  of  this 
di.sease.  In  1992  walnut  blight  became  a 
serious  problem  and  continued  to 
worsen  in  1993.  Since  climate 
conditions  previous  to  1992  were  not 
favorable  for  di.sease  development  the 
tolerant  bacteria  did  not  become 
widespread.  However,  in  1993  the 
climatic  conditions  changed  producing 
favorable  conditions  for  the  bacteria  to 
spread  tliroughout  infested  orchards. 
Approximately  29,000  acres  in  Butte, 


Colusa,  Glenn,  Shasta,  Sutter,  Tehama, 
Yolo  and  Vuba  counties  are  critically 
affected.  Without  the  use  of  maneb, 
growers  will  face  similar  loss  potential 
as  those  recorded  prior  to  the  use  of 
registered  copper  sprays. 

Under  the  proposed  exemption  a 
1.8125  lbs  of  product  per  acre  will  be 
used  on  29,000  acres.  Manex  and 
Kocide  101  will  be  applied  as  a  tank 
mix  only.  Applications  may  be  made  by 
air  or  ground.  This  tank  mixture  is  a 
skin  sensitizer  and  may  cause 
sensitization  following  repeated  contact 
in  susceptible  individuals. 

Apphcations  will  begin  at  early  pre- 
bloom  prior  to  or  when  catkins  are 
partially  expanded.  Make  additional 
applications  during  bloom  and  early 
nutlet  stage  or  as  needed  if  frequent 
rainfall  occurs.  Do  not  exceed  14 
applications  per  season,  and  do  not 
apply  after  June  15.  A  worker  safety 
reentry  interval  of  24  hours  and  a 
preharvest  interval  of  75  days  must  be 
observed.  Livestock  can  not  graze  in 
treated  orchards  or  be  feed  the  crop  or 
crop  products. 

Tnis  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
subject  to  a  Special  Review,  and  is 
intended  for  a  use  that  could  pose  a  risk 
similar  to  the  risk  posed  by  any  use  of 
the  pesticide  which  is  or  has  been 
subject  of  the  Special  Review.  |40  CFR 
166.24(a)(5)]. 

The  Agency  initiated  a  Special 
Review  of  the  ethylene 
bisdithiocarbamate  (EBDC)  fungicides 
on  July  17,  1987,  which  includes 
maneb.  A  notice  of  final  determination 
was  issued  March  2,  1992.  The  Agency 
took  this  action  based  on  an  assessment 
of  the  risks  from  exposure  to 
ethylenethiourea  (ETTU)  present  in,  or 
formed  as  a  result  of  metabolic 
conversion  from,  pesticide  products 
containing  the  active  ingredient  maneb. 
ETU,  a  potential  human  carcinogen, 
teratogen,  and  thyroid  toxicant,  is 
present  as  a  contaminant,  degradation 
product,  and  metabolite  of  all  the  EBDC 
pesticides  The  Agency  concluded  that 
the  estimated  cumulative  risk  of  10-5 
from  all  current  55  food  uses  was 
unacceptable  and.  therefore,  canceled 
the  following  11  food  uses:  apricots, 
carrots,  celery,  coUards,  mustard  greens, 
nectarines,  peaches,  rhubarb,  spinach, 
succulent  beans  and  turnips.  These 
cancellations  reduce  estimated  lifetime 
dietar)'  risk  to  1.6  k  10  '>  which  the 
Agency  has  determined  does  not 


outweigh  the  benefits  of  the  44  retained 
uses. 

Accordingly,  interested  persons  may 
submit  WTitten  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  i>eriod  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Washington  State  Department  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  March  1,  1994 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Dii'ision.  Office 
of  Pesticide  Programs. 

|FR  Doc.  94-5722  Filed  3-10-94;  8:45  am) 

BILLING  CODE  6560-6&-F 

[OPP-54018;  FRL  4759-6] 

Oxydemeton-Methyl;  Receipt  of 
Request  to  Cancel  Registrations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Receipt  to  Cancel 

Registrations. 

SUMMARY:  This  notice  issued  pursuant  to 
section  6(f)(1)  of  the  Federal, 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  7  use.  136  et  seq.. 
announces  EPA's  receipt  of  reque.sts 
from  Miles,  Inc.  and  all  remaining 
registrants  to  voluntarily  cancel  their 
registrations  for  products  containing 
oxydemeton-methyl  (ODM).  Further, 
this  notice  will  provide  guidance  for 
existing  stocks. 

DATES:  Unless  the  request  is  withdrawn, 
the  Agency  is  likely  to  publish  a 
cancellation  order  in  the  Federal 
Register  on  or  about  June  9,  1994. 
FOR  FURTHER  INF0RMATK5N  CONTACT:  By 
mail:  Philip  J.  Poii.  Review  Manager. 
Special  Review  Branch.  Special  Review 
and  Reregistralion  Division  (7508W). 
Environmental  Protection  Agency.  401 
M  St..  S.W..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch.  3rd  floor.  2800 
Crvstal  Drive.  Arlington,  VA  22202, 
(703) 308-^038 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  receipt  of  requests 
for  cancellation  of  the  registrations  for 
the  products  containing  oxydemeton- 
methyl. 

I.  Background 

Oxydemeton-Methyl  (ODM)  is  the 
common  name  for  an  insecticide  and 
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acaricide  of  the  organophosphate  class; 
its  trade  name  is  Metasystox-R".  The 
chemical  name  for  ODM  is  S-(2- 
(ethvlsulfinyl)ethyl)  O.O-dimethyl 
phosphorothioate.  Miles  Incorporated 
(Agriculture  Division)  is  the  sole 
producer  of  a  50  percent  oxydemeton- 
methyl  product,  for  formulating 
purposes  only. 

ODM  is  a  broad  spectrum  insecticide/ 
acaricide  which  is  registered  for  use  to 
control  many  insects,  including  mites. 


Its  mode  of  action  is  systemic  and 
contact.  It  is  used  predominantly  on 
terrestrial  food  crops  (vegetable,  tree 
fruit,  and  nut  crops),  but  is  also 
registered  for  use  on  terrestrial  nonfood 
crops  (ornamentals  and  forest  trees). 

II.  Intent  to  Cancel 

On  September  30.  1993,  Miles,  Inc., 
submitted  a  letter  to  EPA  requesting 
voluntary  cancellation  of  all  its  products 
containing  oxydemeton-methyl.  As  the 


basis  for  requesting  voluntary 
cancellation,  the  company  concluded 
that  the  expenditures  necessary  to 
generate  required  data  under  the 
reregistration  process  did  not  justify 
continued  registration  of  its  products.  In 
addition,  the  Agency  has  since  received 
notice  from  all  other  oxydemeton- 
methyl  registrants  requesting  voluntary 
cancellation  of  their  registrations.  The 
registrations  subject  to  this  action  are 
listed  below: 


EPA  Reg  No. 

Company  Name 

Product  Name 

3125-99 

Miles  Incorporated 

METASYSTOX-R  50%  Concentrate 

312S-111 

. 

METASYSTOX-R  Spray  Concentrate 

CA  823'03 

METASYSTOX-R  Spray  Concentrate 

C  A -820 104 

METASYSTOX-R  Spray  Concentrate 

CA-9 10029 

METASYSTOX-R  Spray  Concentrate 

1 0770006 

METASYSTOX-R  Spray  Concentrate 

ID- 780001 

METASYSTOX-R  Spray  Concentrate 

M 1-890004 

METASYSTOX-R  Spray  Concentrate 

NM-79002503 

METASYSTOX-R  Spray  Concentrate 

. 

NV-770014 

METASYSTOX-R  Spray  Concentrate 

OH-890004 

METASYSTOX-R  Spray  Concentrate 

OR-770019 

METASYSTOX-R  Spray  Concentrate 

OR-790067 

METASYSTOX-R  Spray  Concentrate 

OR-800071 

METASYSTOX-R  Spray  Concentrate 

OR-800079 

METASYSTOX-R  Spray  Concentrate 

OR-890004 

METASYSTOX-R  Spray  Concentrate 

OR-920009 

METASYSTOX-R  Spray  Concentrate 

TX-800024 

METASYSTOX-R  Spray  Concentrate 

WA-770014 

METASYSTOX-R  Spray  Concentrate 

WA-770058 

METASYSTOX-R  Spray  Concentrate 

WA-800069 

METASYSTOX-R  Spray  Concentrate 

WA-800077 

METASYSTOX-R  Spray  Concentrate 

WA-850003 

METASYSTOX-R  Spray  Concentrate 

WA-890033 

METASYSTOX-R  Spray  Concentrate 

7946-10 

J.J.  Mauget  Co. 

INJECT-A-CIDE 

•* 

64014-2 

Tree     Technology     System, 
Inc. 

HARPOON 

• 

CA-89003500 

Robert  E.  Jones 

METASYSTOX-R  Spray  Concentrate 

CA-89003800 

Nature's  Harvest 

METASYSTOX-R  Spray  Concentrate 

It  should  be -noted  that  EPA  classified 
ODM  as  a  Restricted  Use  pesticide  in 
September  1987,  and  initiated  a  Special 
Review  on  October  5,  1987  (52  FR 
37248),  which  is  ongoing,  based  on 
potential  adverse  reproduction  effects 
resiilting  from  exposure  for  persons 
mixing,  loading  and  applying  this 
pesticide.  That  notice  was  based  on  a 
determination  that  products  containing 
ODM  met  or  exceeded  the  criteria  for 
initiation  of  Special  Review  set  forth  in 
40  CFR  154.7(a)(2).  In  addition,  studies 
required  to  support  the  registration  of 


ODM  were  due  about  the  time  of  the 
cancellation  request  from  Miles,  Inc. 

Section  6(fl  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  provides  that  a 
pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

If  any  current  registrant  of  ODM 
notifies  the  Agency  during  the  90-day 


comment  period  of  an  agreement  to 
transfer  one  or  more  of  its  registrations, 
EPA  will  not  issue  the  cancellation 
order  provided  that,  within  30  days  of 
notifying  the  Agency,  a  request  for 
transfer  of  registration  has  been 
submitted  to  the  Agency  in  accordance 
with  40  CFR  152.135.  Nevertheless,  the 
new  registrant  would  be  responsible  for 
all  outstanding  data  requirements.  As 
noted  above,  at  the  time  voluntary 
cancellation  was  requested,  Miles,  Inc. 
had  studies  which  were  approaching  the 
required  due  date  and  EPA  could  have 
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initiated  a  suspension  action  upon  lapse 
of  the  due  date.  The  due  dates  for  these 
studies  have  since  expired  and  if  an 
ODM  registration  is  transferred  during 
the  90-day  period,  the  new  registrant 
would  be  at  risk  of  suspension  until  all 
outstanding  data  requirements  are  met. 

Comments  on  this  voluntary 
cancellation  request  may  be  submitted 
to  the  contact  person  listed  under  FOR 
FURTHER  INfORMATIOM  CONTACT  by  June 
9.  1994.  In  addition,  interested  persons 
desiring  retention  of  a  registration 
should  contact  the  registrant  directly 
during  this  90-day  period  at  the 
following  address;  Ms.  Karen  Cain, 
Miles.  Inc..  8400  Hawthorn  Road,  P.O. 
Box  4913.  Kansas  City,  MO  242-2000. 
(B16) 242-2838. 

Unless  the  request  for  voluntary 
canceUaiion  is  withdrawn  by  a 
registrant,  or  a  registration  is  transferred 
as  described  above  within  90  days  of 
publication  of  this  notice,  an  order  is 
likely  to  be  published  in  the  Federal 
Register,  cancelling  all  previously  listed 
registrations  for  oxydemeton-methyl. 

Unless  the  burden  of  supporting 
oxydemeton-methyl  through 
reregistration  is  assumed  by  a  registrant 
holding  a  registration  for  ODM, 
oxydemeton-methyl  will  no  longer  be  a 
registered  active  ingredient.  Once  an 
active  ingredient  is  cancelled,  any 
person  wishing  to  bring  the  pesticide 
back  on  the  market  would  need  to  apply 
to  EPA  for  a  "new  chemical" 
registration.  Such  a  registration 
generally  would  not  be  approved  until 
all  applicable  data  requirements  are 
satisfied. 

III.  Procedures  for  Withdrawal  of 
Request 

If  a  registrant  chooses  to  withdraw  its 
request  for  cancellation,  it  must  submit 
such  withdrawal  in  writing  to  Brigid 
Lower)',  Reregistration  Branch,  Special 
Review  and  Reregistration  Division 
(7508VV).  Environmental  Protection 
Agency,  401  M  St.,  S.W..  Washington. 
DC  20460,  postmarked  on  or  before  June 
9,  1994.  This  written  withdrawal  of  the 
request  for  cancellation  must  include  a 
commitment  to  pay  any  reregistration  or 
registration  maintenance  fees  due,  and 
to  fulfill  any  applicable  unsatisfied  data 
requirements. 

IV.  Existing  Stocks  Determination 

Miles,  Inc.  also  requested  in  its 
September  30, 1993  voluntary 
cancellation  letter  a  1-year  existing 
stocks  provision,  whereby  products 
containing  ODM  may  be  sold  by  the 
registrant  for  a  period  of  1-year  from  the 
date  listed  on  the  voluntary  cancellation 
letter  to  the  Agency. 


The  Agency's  established  policy  for 
determinations  concerning  existing 
stocks  was  published  in  the  Federal 
Register  of  Wednesday,  June  26,  1991 
(56  FR  29362).  Consistent  with  that 
policy,  the  Agency  is  proposing  to  allow 
all  registrants  to  continue  to  sell  and 
distribute  existing  stocks  for  1-year 
from  September  30, 1993.  Hence,  the  1- 
year  existing  stocks  provision  will 
expire  on  September  30, 1994.  EPA  will 
continue  to  permit  after  this  date  the 
shipping,  sale  and  use  of  existing  stocks 
of  product  containing  ODM  already  in 
the  channels  of  distribution  by  persons 
other  than  the  registrant  or 
supplemental  registrants,  (i.e.,  stocks 
already  in  the  hands  of  dealers  or  users). 
EPA  believes  it  is  appropriate  to  allow 
sale  and  use  until  stocks  already  in 
channels  of  distribution  are  exhausted 
rather  than  impose  a  tim,e  limit  on  use 
of  existing  stocks,  so  that  persons  who 
have  legally  purchased  stocks  of  ODM 
will  be  able  to  sell  or  use  those  stocks 
without  violating  the  cancellation  order 
(although  the  Agency  may  place 
restrictions  if  such  stocks  are  not 
exhausted  in  a  reasonable  time). 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated;  March  2. 1994. 

Douglas  D.  Carnpt, 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  94-5727  Filed  3-10-94;  8;45  ami 

BILLING  CODE  65«V-60-f 


[OPP-180924:  FRI.-4761-1] 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action;  Notice. 

SUMMARY;  EP.\  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  two  States  as  listed  bebw. 
A  quarantine  exemption  was  granted  to 
the  United  States  Department  of 
Agriculture  and  a  public  health 
exemption  was  granted  to  the  California 
Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation  and 
the  Pennsylvania  and  Texas 
Departments  of  Agriculture.  There  were 
also  three  crisis  exemptions  initiated  by 
California.  These  exemptions  were 
issued  during  the  months  of  November 
and  December  1993,  except  for  one  in 
August  1993,  and  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the 


maximum  extent  possible.  EPA  has 
denied  a  specific  exemption  request 
from  the  California  Environmental 
Protection  Agency  and  the  Wyoming 
Department  of  Agriculture.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific,  crisis,  and 
quarantine  exemption  for  its  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons;  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC^20460. 
Office  location  and  telephone  number: 
6th  Floor.  CS  #1,  2800  Jefferson  Davis 
Highway.  Arlington.  VA,  (703-308- 
8417). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  sp«  ific  exemptions  to  the: 

1.  California  Environmental 
Protection  Agency  for  the  use  of 
prometryn  on  parsley  to  control  various 
weeds;  December  21,  1993,  to  December 
20.  1994.  (Andrea  Beard) 

2.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of 
propargite  on  avocados  to  control 
oligonychus  perseae,  a  new  mite 
species;  November  3.  1993,  to  October 
31,  1994.  California  had  initiated  a  crisis 
exemption  for  this  use.  (Susan  Stanton) 

3.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  for  the  use  of 
fenpropathrin  on  tomatoes  to  control  the 
silverleaf  and  greenhouse  whitefly: 
December  2,  1993,  to  December  1,  1994. 
California  had  initiated  a  crisis 
exemption  for  this  use.  (Margarita 
CoUantes) 

4.  California  Department  of 
Agriculture  for  the  use  of  methyl 
bromide  on  watermelons  to  control 
nematodes,  fungi,  and  weeds;  November 
26.  1993.  to  April  30,  1994.  (Libby 
Pemberton) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
imidacloprid  and  fenpropathrin  on 
tomatoes  to  control  the  sweet  potato 
whitefiy:  December  21.  1993.  to 
December  20. 1994,  A  notice  published 
in  the  Federal  Register  of  November  17. 
1993  (58  FR  60636).  and  no  comments 
were  received.  The  exemptions  were 
issued  for  the  use  of  both  imidacloprid 
and  fenpropathrin  based  on  the 
rationale  that  each  is  useful  at  a 
different  stage  of  development  of  the 
tomato  plants.  Imidacloprid.  a  systemic, 
will  be  applied  as  a  soil  application 
once,  at  or  near  transplanting,  to  be 
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taken  up  by  the  small  plants  and  protect 
them  during  this  \'ulnerable  stage. 
Fenpropalhrin  may  then  be  used  to 
maintain  control,  later  in  the  season,  as 
a  foliar  spray.  EPA  has  determined  that 
this  situation  is  urgent,  nonroutine,  and 
that  use  of  the  registered  pesticides  was 
not  expected  to  prevent  significant 
economic  losses.  (Andrea  Beard) 

Crisis  exemptions  were  initiated  by 
the: 

1.  California  Department  of  Pesticide 
Regulation  on  December  15,  1993.  for 
the  use  of  fenamiphos  on  broccoli  and 
cauliflower  to  control  nematodes.  The 
California  Department  of  Pesticide 
Regulation  inactivated  this  crisis 
exemption  on  December  17,  1992. 
(Libbv  Pemberton) 

2.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  on  August  30, 
1993.  for  the  use  of  fenpropathrin  on 
tomatoes  to  control  silverleaf  and 
greenhouse  whiteflies.  The  need  for  this 
program  is  expected  to  last  until 
December  1,  1994.  (Margarita  Collantes) 

3.  California  Environmental 
Protection  Agency  on  November  3, 

1993,  for  the  use  of  imazethapyr  on 
alfalfa  to  control  creeping  wartcress. 
The  need  for  this  program  is  expected 
to  last  until  February  28,  1994.  (Andrea 
Beard) 

EPA  has  denied  a  specific  exemption 
request  from  the: 

1.  California  Environmental 
Protection  Agency  for  the  use  of 
imidacloprid  on  cotton  to  control  the 
sweet  potato  whitefly.  The  Agency 
denied  the  exemption  because  an 
emergency  condition  does  not  exist. 
(Andrea  Beard) 

2.  Wyoming  Department  of 
Agriculture  for  the  use  hymexazol  on 
sugarbeet  seed  to  control  aphanomyces 
cochlioides.  (Lawrence  Fried) 

EPA  has  granted  public  health 
exemptions  to  the  California 
Environmental  Protection  Agency. 
Department  of  Pesticide  Regulation; 
November  24,  1993,  to  November  23, 

1994,  the  Pennsylvania  Department  of 
Agriculture:  December  29.  1993,  to 
December  28,  1994,  and  the  Texas 
Department  of  Agriculture;  November 
24,  1993,  to  November  23,  1994,  for  the 
use  of  formaldehyde  in  poultry  houses, 
hatcheries,  and  on  immobile  equipment 
to  control  Salmonella  bacteria.  (Susan 
Stanton) 

EPA  has  granted  a  quarantine 
exemption  to  the  United  States 
Department  of  Agriculture  for  the  use  of 
c^nrbaryl  on  flightless  birds  to  control 
parasites  at  United  States  ports  of  entrj'; 
December  21,  1993.  to  December  20. 
1996.  (Libby  Pemberton) 

Authoritv:  7  U.S.C.  136. 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  Febrjary  28.  1994. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 
|FR  Doc.  94-5725  Filed  3-10-94;  8:45  am] 

BILLING  CODE  8560-50-F 


[FRL-4847-5] 

Yellow  Water  Road  Site:  Proposed 
Settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(g)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended  42 
U.S.C.  601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Yellow  Water  Road  Site.  Baldwin, 
Florida  with  102  de  minimis  parties. 
The  settlement  includes  3  parties  not 
originally  identified  as  de  minimis. 
Based  on  information  obtained  by  EPA 
during  its  approval  of  the  settlement. 
EPA  has  included  these  parties  in  the 
settlement.  The  inclusion  of  these 
parties  decreases  the  payments  required 
by  the  other  de  minimis  settlers.  EPA 
will  consider  public  comments  on  the 
proposed  de  minimis  settlement  for 
thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  de  minimis  settlement  and  the 
list  of  parties  participating  are  available 
from: 

Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division.  U.S. 
EPA,  Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365,  404-347-5059. 

Written  comments  must  be  submitted  to 
the  person  above  by  thirty  days  fixim  the  date 
of  publication. 

Dated:  February  22, 1994. 
Myron  D.  Lair, 

Acting  Director,  Waste  Management  Division. 
|FR  Doc.  94-5716  Filed  3-10-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  94-^W] 

FCC  Asks  for  Comments  Regarding 
the  Establishment  of  an  Advisory 
Committee 

March  7.  1994. 

The  Commission  is  considering  the 
establishment  of  a  F'ederal  Advisory 
Committee  to  assist  the  Common  Carrier 
Bureau  (Bureau)  in  the  development 
and  implementation  of  an  electronic 
filing  system.  This  Committee  would  be 
created  under  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  App.  2. 

The  proposed  advisory  committee 
would  be  convened  to  provide 
recommendations  to  the  Bureau  to  be 
used  in  the  formulation  of  rules  and 
procedures  that  will  facilitate  the 
electronic  filing  of  Bureau  applications, 
formal  complaints,  various  reports, 
petitions  and  tariff  filings  and  related 
pleadings  and  reports  that  are  filed  in 
conjunction  therewith.  Committee 
recommendations  would  also  be 
considered  in  ongoing  discussions 
regarding  Commission-wide  electronic 
filing  initiatives.  Specifically,  the 
committee  will  assist  the  Bureau  in  (1) 
designing  the  technical  software 
necessary  to  receive,  store  and  retrieve 
reports,  applications  and  related  filings; 
(2)  studying  the  feasibility  of 
establishing  an  on-line  public  access 
system  to  the  database  necessary  to 
accomplish  this  goal,  using,  where 
possible,  readily  available,  off-the-shelf 
software;  (3)  analyzing  and  identifying 
the  costs  of  implementing  and 
m?:ntaining  such  a  system,  and  the 
feasibility  of  recovering  such  costs 
through  user  fees  or  other  means,  in 
conjunction  with  the  President's  goal  of 
providing  efficient  and  easy  to  use 
public  access  to  government 
information,  and  (4)  designing  and 
developing  a  final  request  for  proposal 
that  the  Commission  could  use  in 
implementing  an  electronic  filing 
system. 

The  Commission  requests  public 
comment,  by  April  1, 1994,  whether  it 
should  establish  a  federal  advisory 
committee,  and  the  proposed  scope  of 
that  committee's  deliberations. 
Comments  should  be  sent  to  the  Office 
of  the  Secretary,  CC  Docket  94-18, 
Federal  Communications  Commission, 
Washington,  DC  20554. 

Action  by  the  Commission.  March  2, 
1994,  by  Public  notice  (FCC  94-44). 
Chairman  Hundt,  Commissioners 
Quello  and  Barrett. 

For  further  information  pertaining  to 
the  establishment  of  this  advisory 
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committee,  contact  Jim  Talens  at  (202) 
632-3214.  Rosaiee  Chiara  at  (202)  634- 
1781  or  Kristi  Kendall  at  (202)  634- 
7058. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  94-5666  Filed  3-10-94:  8:45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  94-05] 

Notice  of  Filing  of  Complaint  and 
Assignment 

Maritrend.  Inc.  v.  the  Galveston  Wharves, 
the  Board  of  Trustees  of  the  Galveston 
VVhan,'es.  John  G.  Unbehagen.  W.H.  ("BB") 
Nelson,  Harr>'  Brown.  Louis  Pauls.  Jr.,  Rudy 
Teichman  and  Doug  J.  Marchand. 

Notice  is  given  that  a  complaint  filed 
by  Maritrend.  Inc.  ("Complainant") 
against  The  Galveston  Wharves.  The 
Board  of  Trustees  of  the  Galveston 
Wharves,  John  G.  Unbehagen.  W.H. 
("BB")  Nelson.  Harry  Brown.  Louis 
Pauls.  Jr..  Rudy  Teichman  and  Doug  J. 
Marchand  ("Respondents")  was  served 
March  8.  1994.  Complainant  alleges  that 
Respondents  have  violated  section  16 
First  oftheShipping  Actof  1916.  46 
U.S.C.  app.  815,  and  section  10  of  the 
Shipping  Act  of  1984.  46  U.S.C.  app. 
1709.  by  denying,  and  conspiring  to 
deny.  Complainant  a  Stevedore  license 
because  of  Complainant's  non-union 
status.  Complainant  also  seeks  a  ruling 
regarding  Commission  jurisdiction. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
Presiding  Officer  in  this  proceeding 
shall  be  issued  by  March  8.  1995.  and 


the  final  decision  of  the  Commission 

shall  be  issued  by  July  6. 1995. 

Joseph  C.  Polking. 

Secretary. 

IFR  D<x;.  94-5759  Filed  3-10-94;  8:45  am) 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Re.serve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  4.  1994 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Banc  One  Corporation.  Columbus, 
Ohio,  and  Aaron  Acquisition 
Corporation,  Louisville,  Kentucky;  to 
merge  with  Liberty  National  Bancorp. 
Inc.,  Lexington,  Kentucky,  and  thereby 
indirectly  acquire  Liberty  National  Bank 
and  Trust  Company  of  Kentucky, 
Louisville,  Kentucky;  Liberty  National 
Bank  of  Ownesboro,  Ownesboro, 
Kentucky;  Liberty  National  Bank  of 
Madisonville,  Madisonville,  Kentucky; 
Liberty  National  Bank  of  Hardin  County, 
Elizabethtown,  Kentucky;  Hardin 
County  Bank  &  Trust,  Inc.,  Radcliff, 
Kentucky;  Farmers  Deposit  Bank  of 
Bradenburg,  Bradenburg,  Kentucky:  and 
Liberty  National  Bank  and  Trust 
Company  of  Indiana,  Charlestown, 
Indiana. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Liberty  Financial  Ser\  ices.  Inc., 
Louisville,  Kentucky,  and  thereby 
engage  in  consumer  finance  activities 
and  the  sale  of  credit-related  insurance 
pursuant  to  §§  225.25(b)(1)  and  (b)(8)  of 
the  Board's  Regulation  Y.  and  Liberty 
Investment  Services.  Louisville. 
Kentucky,  and  thereby  engage  in 
offering  full-service  brokerage  services 
to  the  public  and  underwriting  and 
offering  full-service  brokerage  services 
to  the  public  and  underwriting  and 
dealing  in  bank-eligible  securities  and 
municipal  revenue  bonds  as  riskless 
principal  with  respect  to  government, 
agency  and  municipal  securities 
activities  pursuant  to  §§  225.25(b)(15) 
and  (b)(16)  and  76  Federal  Reserve 
Bulletin  461  (1990). 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  7,  1994. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-5694  Filed  3-10-94;  8:45  am) 

BILLING  CODE  621041 -F 


Creditanstalt-Bankverin.  etal  ;  Notice 
of  Apphcations  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2'l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
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ReguJation  Y  as  closely  related  to 
hanking  and  permissible  for  bank 
holding  companies.  I'niess  otherwise 
noted,  sLicb  activities  will  be  conducted 
throughout  the  United  States. 

Ear.n  appHcation  is  available  for 
immediate  inspection  at  the  FederaJ 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  rescu.-ces, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  req'jesl  for  a 
hearing  on  this  ques*ion  mu-it  be 
accompanied  by  a  statement  of  the 
reasons  a  written  prese?5tation  would 
not  suffice  in  lieu  of  a  hearing. 
identif>ing  specific  ally  ar y  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrievt^d  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appiica-ions  giust  be 
received  at  the  Re.serve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  31, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rut.'edge,  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

7.  Crpdircnsfa/f-SanA^'erein.  Vienna, 
Austria;  to  engage  de  novo  th.rough  its 
subsidiary  Creditanstail  Corporate 
Finance,  inc.,  VVeslpjort,  Connecticut,  in 
acquiring  or  servicing  loans  or  other 
extensions  of  credit,  for  the  Company's 
own  account  or  for  the  account  of 
others,  such  as  would  be  made  by  a 
commercial  finance  companv,  pursuant 
to  §  225.25(b)(1)  of  the  Boards 
Regular^un  Y. 

2.  The  Long-Ten-n  Credit  Bank  of 
fapan,  Umited,  Tokyo,  Japan;  to  engage 
de  no\'o  through  its  subsidiary  Capstar 
Partners,  Inc.,  in  the  activities  of  leasing 
tangible  personal  property,  or  acting  as 
agent,  broker  or  adviser  in  leasing  such 
property,  in  which  the  lessor  relies  on 
an  estimated  residual  value  of  the 
property  in  excess  of  the  25  percent 
limitation  described  in  § 
225.25{b)(5)|i)(D)(3)  of  the  Board's 
Regulation  Y. 

B  Federal  Reservtj  Bank  of  Oeveland 
(Jfjhn  I  WiTted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  C}e\'eland,  Ohio 
44101: 


J.  First  Western  Bancorp.  Inc.,  New 
Castle,  Pennsylvania;  to  engage  de  novo 
through  its  subsidiary  Residential 
Mortgage  Company,  New  Castle, 
Pennsylvania,  in  conducting  business 
consisting  of  making  residential 
mortgage  loans  for  its  affihates  and 
others,  pursuant  to  §  225.25(bMl)  of  the 
Board's  Regulation  Y. 

C  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  Alabama  Bancshares,  Inc., 
Birmingham,  Alabama,  to  engage  de 
novo  in  leasing  tangible  personal 
property,  or  acting  as  agent,  broker,  or 
adviser  in  such  property,  utilizing 
residual  values  up  to  100  pen.ent  of 
acquisition  co.st,  pursuant  to  § 
225.25(bM5)(ii)  of  the  Board's  Regulation 
Y. 

D.  FederaJ  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

7 .  Old  Kent  Financial  Corporation. 
Grand  Rapids.  Michigan,  to  engage  de 
novo  in  investing  in  low  income 
housing  projects  by  making  e-quity 
investments  as  a  limited  partner, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Resen-e 
.•iysti'm,  March  7.  1994. 

Jennifer  J.  Johssan, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  &4  S690  Filed  3-10-94;  8:45  an| 

BILUNQ  COOe  (MOOt-F 


First  Firvancial  Bancorp,  et  at.; 
FormatJons  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companiea. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bink  or  bank 
holding  company.  The  far*ors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  reques'ts  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 


in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  end  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comn>ents 
regarding  each  of  these  applications 
must  be  received  not  Istor  than  April  4, 
1994. 

A.  Federal  Reserve  Bank  of  Geveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

J.  First  Financial  Bancorp,  Hamilton, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Clyde  Banc 
Corp.,  Clyde.  Ohio,  and  thereby 
indirectly  acquire  Oyde  Savings  Bank. 
Clyde  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Community  Corporation, 
Rogersville,  Tennessee,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  First  Community  Baivk  of  East 
Tennessee.  Rogir.'svi;ie.  Tennessee. 

C  Federal  Reierve  Bank  of  Chicago 
(David  S.  Epstein,  \'kx  Preside.at)  230 
South  LaSalie  Street.  Chicago.  Illinois 
60690: 

1.  First  Chicago  Corporation.  Chicego 
Illinois,  to  merge  with  Lake  Shore 
Bancorp,  Inc.  Chicago,  Illinois;  and 
thereby  indirectly  acquire  Lake  Shore 
National  Bark.  Chicago,  Illinois,  and 
Bank  of  Hinsdale,  Hinsdale,  Ilhnois.  In 
addition,  First  Ciicago  has  applied  to 
acquire  up  to  16.6  percent  of  the  shares 
of  Lake  Shore  Bancorp,  Inc. 

2.  First  Chicago  Corporation,  Chicago, 
Illinois,  to  merge  with  Hampton  Park 
Corporation,  Romeoville,  Illinois.  End 
thereby  indirectly  acquire  Oxford  Bank. 
Romeoville.  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louts 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  focksonviUe  Bancorp,  MJi.C, 
Jacksonville,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  at  least 
51  percent  of  Jacksonville  Savings  Bank, 
Jacksonville,  Illinois,  a  proposed  stock 
sa\'ings  baiik  being  formed  to  acquire 
substantially  all  of  the  assets  and 
assume  all  of  the  habilities  of 
Jacksonville  Savings  Baiik.  Jacisoiui-le. 
Illinois,  an  existing  mutual  savings 
bank. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (J^.nes  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  M^saba  Bancshares,  Inc.,  Grand 
Rapids.  Mi.onesota.  to  becorrrC  a  "bank 
holding  company  by  acquiri.-ig  80 
pen.enl  of  Mountain  Iron  First  Stale 
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Bank,  Mountain  Iron,  Minnesota;  100 
percent  of  American  National  Agency, 
Inc.,  Nashwauk,  Minnesota,  and  thereby 
indirectly  acquire  American  Bank  of 
Nashwauk,  Nashwauk,  Minnesota;  and 
100  percent  of  Calumet  Investment 
Company,  Grand  Rapids,  Minnesota, 
and  thereby  indirectly  acquire  Itasca 
State  Bank  of  Grand  Rapids,  Grand 
Rapids.  Minnesota. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

I.  CohEast  Bankshares,  Inc.,  Lamar, 
Colorado,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Holly  Bankshares, 
Inc.  Holly,  Colorado  and  thereby 
indirectly  acquire  First  Bank  &  Trust, 
Holly.  Colorado;  and  Granada 
Bankshares.  Inc.,  Granada,  Colorado, 
and  thereby  indirectly  acquire  The 
American  State  Bank.  Granada, 
Colorado. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Assistant  Vice  President)  101  Market 
Street,  San  Francisco.  California  94105: 

1.  NBT  Northwest  Bancorp,  Tukwila. 
Washington,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
National  Bank  of  Tukwila,  Tukwila. 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  7.  1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-5692  Filed  3-10-94:  8:45  ami 

BILUNG  CODE  6210-01-F 


Stephen  Alan  Songer,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  31,  1994. 


A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

I.  Stephen  Alan  Songer,  Veedersburg, 
Indiana,  to  acquire  an  additional  22.57 
percent,  for  a  total  of  31.50  percent  of 
the  voting  shares  of  Veedersburg  Bank 
Corp.,  Veedersburg,  Indiana,  and 
thereby  indirectly  acquire  Veedersburg 
State  Bank,  Veedersburg,  Indiana. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

J.  Albert  Delano  and  Vernon  Lyle 
Johnson,  Walhalla,  North  Dakota,  to 
each  acquire  50  percent  of  the  voting 
shares  of  Citizens  State  Bancorporation, 
Petersburg,  North  Dakota,  and  thereby 
indirectly  acquire  Citizens  State  Bank, 
Petersburg,  North  Dakota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Assistant  Vice  President)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Fai  Heng  Chan,  White  Rock,  British 
Columbia,  to  acquire  an  additional  44.8 
percent  for  a  total  of  50.75  percent  of  the 
voting  shares  of  American  Pacific  Bank, 
Aumsville,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  7, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-5689  Filed  3-10-94;  8:45  am] 
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The  Toronto-Dominion  Bank; 
Application  to  Engage  in  Certain 
Nonbanking  Activities 

The  Toronto-Dominion  Bank. 
Toronto.  Canada  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  section 
225.23  of  the  Board's  Regulation  Y  (12 
CFR  225.23),  to  engage  de  novo  through 
its  indirect  wholly  owned  subsidiary. 
Toronto-Dominion  Securities  (USA) 
Inc.,  New  York,  New  York  (Company), 
in  the  following  nonbanking  activities: 

1.  UnderwTiting  and  dealing  in,  to  a 
limited  extent,  all  types  of  debt  and 
equity  securities,  including  sovereign 
debt  securities,  corporate  debt 
securities,  debt  securities  convertible 
into  equity  securities,  debt  securities 
issued  by  a  trust  or  other  vehicle 
secured  by  or  representing  interests  in 
debt  obligations,  preferred  stock, 
common  stock,  .^imerican  Depositary 
Receipts,  and  other  direct  and  indirect 
ownership  interests  in  corporations  and 
other  entities; 


2.  Purchasing  and  selling  all  types  of 
securities  as  a  "riskless  principal"  on 
the  order  of  customers;  and 

3.  Making,  acquiring,  and  servicing 
loans  or  other  extensions  of  credit 
(including  issuing  letters  of  credit  and 
accepting  drafts)  for  Company's  account 
or  for  the  account  of  others,  pursuant  to 
section  225.25(b)(1)  of  Regulation  Y. 

Applicant  seeks  approval  for 
Company  to  conduct  the  proposed 
activities  throughout  the  United  States. 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act.  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System,  516  F.2d  1229  (D.C. 
Cir.  1975).  These  considerations  are: 

(1)  Whether  banks  generally  have  in 
fact  provided  the  propo.sed  services; 

(2)  Whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services; 
and 

(3)  Whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Applicant  states  that  the  Board 
previously  has  determined  by  regulation 
that  the  proposed  lending  activities, 
when  conducted  within  the  limitations 
established  by  the  Board  in  its 
regulations  and  in  related 
interpretations  and  orders,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(1). 

Applicant  also  maintains  that  the 
Board  previously  has  determined  by 
order  that  the  other  proposed  activities, 
when  conducted  within  the  limitations 
established  by  the  Board  in  its  previous 
orders,  are  closely  related  to  banking, 
and  consistent  with  section  20  of  the 
Glass-Steagall  Act  (12  U.S.C.  377).  See 
Canadian  Imperial  Bank  of  Commerce, 
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et  aL,  76  Federal  Reserve  Bulletin  158 
(1990);  J. P.  \4or§an  &  Co.  Incorpomt^. 
et  al .  75  Federal  Rpserve  Bulletin  192 
(1939).  aff'd  sub  nom.  Securities 
Indtistnt^  /Ass'n  v.  Board  of  Governors 
of  the  Federal  Heseive  Svstem.  900  F.2d 
360  (DC.  Cir.  1990);  Order  Approving 
Xtodifications  to  the  Section  20  Orders, 
75  Federal  Reserve  Bulletin  751  (1989); 
Order  Approving  Modifications  to  the 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  226  (1993);  and  Supplement  to 
Order  Approving  Modifications  to 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  360  (1993)  (underwriting  and 
dealing  activities).  See  also  Dauphin 
Deposit  Corporation,  77  Federal  Reserve 
Bulletin  672  (1991);  Bankers  Trust  New 
York  Corporation,  75  Federal  Reserve 
Bulletin  829  (1989)  (riskless  pnncipal 
activities). 

Applicant  maintains  that  Company 
will  conduct  the  proposed  activities  in 
conformity  with  the  conditions  and 
limitations  established  by  the  Board  in 
prior  cases. 

Proper  Incident  to  Banking  Standard 

In  order  to  apprme  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gain.s  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banJ^ing 
practices."  12  U.S.C  1843(c)<8). 

Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  competition 
and  provide  greater  convenience  to 
Company's  customers.  In  addition. 
Applicant  states  thai  the  proposed 
adivities  will  not  result  in  adverse 
effricts  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interest,  or 
unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
publis)ied  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  detenr.ination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 


received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC.  20551,  not  later  than  April  9. 1994. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL  This 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  4, 1994. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Dtxi  M-5693  Filed  3-10-94;  a-45  araj 
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Watertwuse  Investor  SerWces,  Inc.,  et 
al.;  Formations  of.  Acquisitions  by; 
and  Mergers  of  Bank  Holcfmg 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holdmg 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  ol  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  vwuld  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  April  4, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L  Rutledge.  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Waterhouie  Investor  Services,  Inc., 
New  York,  New  York,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
VVaterhouse  .National  Bank,  White 
Plains,  Neiv  York,  a  de  no\'o  bank. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Walerhouse  Investor  Services,  Inc.,  and 
Washington  Discount  Brokerage  Corp., 
both  of  New  York,  and  thereby  engage 
in  providing  securities  b>rokerage 
services  restricted  to  buying  and  selling 
securities  solely  as  agent  for  the  account 
of  customers  pursuant  to  § 
225.25(bMl5)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Gm-emors  of  the  Federal  Reserve 
System,  March  7.  1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(PR  Doc  94-5691  Filed  310-94;  8:45  ami 
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FEDERAL  TRADE  COMMISStON 

Granting  of  Request  (or  Early 
Termination  of  the  Watting  Pertod 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clavlon  Act,  15 
U.S.C  18a,  as  added  byTitle  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  ifrade 
Comm.ission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(bJ(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiti.ng 
period  provided  by  law  and  the 
premerger  notiiloalion  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Depertroent  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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jRAHSACT>OHS  GRANTTED  EARLY  TERM!f<iATON  BETWEEN:  020794  AND  021894 


Name  o1  acqunng  person,  name  of  acqu'wed  person,  name  o<  acquired  entity 


inierprovmual  Pspe  Ljne  System  tnc  .  British  Gas  ptc,  Brtish  Gas  Finance  (Cana<ta)  Umrted 

Trtiune  Company.  Ttxynas  C.  Aignt  a'Xl  Artene  A  Wnght,  Thomas  C  W'vght,  Inc 

J  R  Simptot  CoT,pany,  Aip<ne  Lace  B'ancJs,  inc  ,  Mouritain  Farms,  trc  „ _. 

G9C  Technoioges,  l-v:..  T'xjrr.as  and  Aucrey  Pine.  Vista  Tecnootogy,  Inc '. 

TCW  Speaai  Placer^nts  Fund  Hi,  Automatic  Ba:  C  L.P  ,  Automatic  Bar  HokSng,  Inc 

Humana  Inc.,  Group  i-ieaith  Assoc-anon.  irx;,,  G/Oup  "-eaith  Assoca'jori,  Inc  

MicroAge,  Inc.,  Troy  BarT\es.  Kelly  W-cro  Systems.  Inc  .» '^ 

OshKosh  BGosh,  Inc.,  Amoid  K.  Simon,  R.o  Sporfswer,  Inc  _ ~"_ 

Os^Kosh  B'GosM.  »nc  .  Stepheri  Huang,  Rio  Sportswear  Inc  „ [_ 

Technotogy  Resources  »nck;sti>es  Berhad,  WondCorp.  inc  ,  Wortd  Ajrways,  »nc "" 

Grand  Castrvs.  Irx; ,  Bob  Stupati.  Sr3*.osp^efe  Corpofation _ " 

Tr«  May  Department  Stores  C-orripar',,  Albert  Stoger  inc  ,  Albert  Steiger,  Inc  _ „ 

Hellman  &  Fnedman  Capita)  Partner  M.  LP.  Falcon  Cab»e  TV.  Ire,  Faicon  CaWe  TV,  Inc 

Hettman  .i  r  redman  Capital  Partners,  Falcon  Ca£>ie  TV.  Irx.,  Faicon  Caoie  TV,  mc  

Boston  Ventures  Limrted  Parfie'srjp  :i,  Faicor,  Cao'e  TV,  Inc.,  Fateon  Cable  TV,  Inc  

Amencan  Telephone  and  Teiegrapn  Ccnnpany,  GoWome  Ftnancial  Corporatton,  GoWome  Industrial  Credit 
Corporation  _ _ _ 

Staples,  Inc.,  David  H.  Go'dr,ef.  National  O^ice  Supply  Company.  Inc 

Staples,  Inc  ,  E^r  and  Jucfttn  Stem.  NaNjnal  Ottice  Supply  Compare,  Inc _. 

Torchrr«r%  Corporgn.nn,  Robert  T  S*"aw.  I  C.H  Ccowrat.on  

Angitan  vMater  Px.  AaiedS^.al  '''■<  .  't^id  Sytterv^  Corporation 

N.V.  Ve'en«gd  Bezi  VNU.  BP!  Cc«~mur»car>or^  LP,  B^l  Commur!)cations  L.P _ .......^ 

M.  Francois  Piaaut.  Contmental  G^aixcs  Ho*c6rgs.  Inc.,  Continental  Grapntc  HoWmgs,  Inc 

Var-guard  Cellular  Systems,  tnc.  G^-oleji  trxJustnes,  Inc.  Geoten  indL-st.'-'es,  Inc  

Ar.ntif  M-  Goldberg,  Fieming  C-cmpar»es,  lr>c..  Fleming  Foods  East,  Inc _ 

Ted  Anson  tan  Isreali  person),  CHGC,  inc.,  CHGC,  Inc 

Crown  CorV  &  Seal  Company.  Inc.,  Tr,  Valley  Growers.  In  Valley  G«o»vers  

Great  Amencan  Commun.cations  Company,  Robei  F    Fuller.  Funer-Jetrey  Broadcasting  Corp.  of  Greater 
Sacramento  

Sage  Technoiog<es,  Irx:.,  The  DBL  LiQutcattng  Trust,  Forsytfie,  Inc 

f^>.biic  Service  Enterprrse  G'ouo  inctN-pcated,  USX  Corpo'anon,  Wa-attvyi  CHI  Company  

Wa.ter  Hewlett  G'^E  Cc-rpofaoon,  Corrtet  ot  Vermont.  »nc    _ 

Soars  Rrver  Te'ecommurvcatiorts  Cooc-e'3tr.»e.  Rccr^sier  Te:ep^-or.e  Corporation,  MInof  Telephone  Company 

PETsMART.  Inc.,  Roger  &  Cathy  Per^^,  l*~e  Weisne;mer  Companies,  Ir^c 

TCW  Special  Placenr^nts  Fund  III,  Hous:on  Foocs  Co  .  'louston  Foc<5s  Co _ _ 

Cha-ipion  Ente^p-.s^-s.  inc..  Dutch  Mousing  Inc.,  Dutch  Houseng  iix    _ „ 

t-'tern,^^0'-k^l  insurance  investors,  L.P..  Trygg-Hansa  SPP  Molding  AB,  Home  HoWmgs  Inc 

C^«nM.'3l  Banking  Corporation,  ChiQj.-ta  Brands  mte^naticnai,  iix..,  John  MorreH  &  Company 

Eba^a  Sangyo  Kabushrki  Ka;sh3,  ihC  Toshi  Jigyo  Kum^ai,  Sason  Bntannta  B.V 

Peter  Kiewit  Sorrs  ,  inc  .  Ash»3nd  OH   Iry;.,  APAC-Ari2ona,  Inc _ ^ 

Amencan  Medica'  Resoonse,  inc  ,  911  Emergency  Sen/ices,  Inc.,  911  Emergency  Services,  Irx;. 

wr>€a'on  Franciscan  Servces.  Inc ,  LaSalle  Cfintc  of  Wtsconstn,  S.C,  LaSalle  Ciintc  o<  Wisconsin.  S.C  

Imperaj  Chemicai  i'-<Sustne<;  PLC,  Tefal  S  A.,  LaSeigneune  US  Hoidir>gs  Inc. „ „ 

Cordis  Corporation.  Wnton  W.  Webster,  Jr.  and  Helen  E.  Webster,  Webster  Laboratones.  Inc _ 

W.non  W.  VVeosier,  Jr  arxl  Heien  E.  Webster,  Cordis  Corporation,  Cord's  Corporation  _ 

Dial  Page,  Inc..  Henry  Posner,  Jr.,  American  Mob)iphor>e,  Inc  _ _ 

ConA.gra,  Inc.,  William  E.  Bucek,  Double  "B"  Foods,  Inc  _ 

The  Vigoro  Corporal  on,  Charles  E.  Rrvers.  Mid-Ohio  Chemkal  Company.  Inc „ 

The  Vigoro  Corporation,  Ronald  D.  R^e^s,  Mid-Ohio  Chemical  Corrpany,  tnc  

Applied  Extrusion  TechrK>ogies,  Inc,,  He-cules  Incorporated,  Hercules  incorporated  

Trivest  Institutional  Fund,  Ltd ,  Deano  Bell  Smith,  The  Hartwell  Company  

Siemens  AktengeseUschatt  (a  German  company),  S'emens  Akt«engese'.!schaft,  Siemens  NrxdOfI  Printing  Sys- 
tems, L.P _ _ „ 

Grupo  Empresartal  "G"  S.A.  de  C.V.,  k^otof  Coach  Industrtes  International,  Inc,  Motor  Coach  Industnes  Inter- 
r>atiof«l.  Inc  „ _ _ 

Russell  A.  GerdKi,  Courtney  Munson,  Murxson  Transportation.  Inc „ 

CGW  Souttieasf  Partners  I,  LP.,  Eckerd  Corporation.  Ecke'd  Corporation 

Nick  G  Karabots,  AMREP  Corporation.  AMREP  CcrporalKXi _ 

Sage  Technologies,  lr>c.,  Robert  Croci-er.  CBM  incorporated  

Apollo  Real  Estate  (nvestrrerrt  Fund  LP.,  CF  Income  Partners.  LP.,  OF  lncofT>e  Partners,  L.P 

Staples,  IrK.,  Henry  P.  Epslem,  Spectrum  Otfica  Products,  !nc  

Sfapio5_  Inc,  Rcger  B.  Fnedtendei,  Spectrum  Of^ce  Products,  Inc 

James  A^  ^attisort,  Ttmotr»y  A.  Braswel,  Di»ie  News  Company 

TCW  Special  Placerr^ents  Fund  III.  HFC  HoWmg  C-ompany.  HFC  Holding  Company 


PMN  No. 


94-0654 
94-0701 
94-0722 
94-0738 
94-0739 
94-0759 
94-0763 
94-0766 
94-0767 
94-0769 
94-0596 
94-0656 
94-0675 
94-0677 
94-C-678 

94-0730 
94-0745 
94-0746 
94-0749 
94-0663 
94-0719 
94-0751 
94-0670 
94-0754 
94-0756 
94-0758 

94-0740 
94-0771 
94-0772 
94-0780 
94-0783 
94-0786 
94-0788 
94-0790 
94-0792 
94-0798 
94-0812 
94-1194 
94-0736 
94-0755 
94-0813 
94-0814 
94-0815 
94-0720 
94-0784 
94-0802 
94-0803 
94-0604 
94-0808 

94-03C-9 

94-0781 
94-0732 
94-C?24 
94-0825 
94-0828 
S4-C830 
94-0833 
94-0834 
94-0640 
94-0848 


Date  termi- 
nated 


02/07/94 
02/O7.«94 
02/07 -g-i 
02.'07/94 
02/07/94 
0207-94 
02/07/94 
02'07;94 
02/07-94 
02/07'94 
C2;0a'94 
02I0&/9A 
02'0a'94 
02/08'94 
02/08.94 

02'0&'94 
02'08.'54 
02'0a'S4 
02/08  ^94 
02/Ca'94 
02/09/94 
02*09/94 
02/10/94 
02/10/94 
02/10-94 
02/1  a'94 

02/14,'S4 
02/14/94 
02/14/94 
02/14/94 
02/14/94 
02/14;'94 
02/14-94 
02/14,-94 
02/1494 
02/14/94 
02/14,'94 
02/1 6'94 
02/16^94 
Q2/16.-94 
02/16«4 
Q2/16'94 
02/16-94 
02n7/94 
02/1 7  S4 
02/1794 
02/17/94 
C2/17/94 
02/17/94 

02/17-94 

C2/1B.94 
02.-1  S'94 
C2'1&94 
C2/ia-54 
02/1  a/94 
C2,'l894 
02/1 8«4 
02/1  &-94 
02/18/94 
C2n8«'94 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sdndra  M  Peay,  or  Renee  A.  Horton, 
Contact  Representatives. 

Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of  Competition, 
room  303,  Washington.  DC  20580.  (202)  326- 
3100 

Bv  Dirrction  of  the  Commission. 
Donald  S  Clark. 
iitxrtHor}: 
IFR  Doc.  94-5715  Filed  3-10-94;  8:45  ami 

B^wwiSG  COC'€  e^W>--0'->< 


FEDERAL  TRADE  COMMISSION 

[Docket  No  9226] 

P'-orpode3,  S.A.,  et  al.;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Modifv'ing  order. 

summary:  This  order  reopens  the 
pru'A'eding  and  modifies  the 
Commis.sion's  consent  order  issued  May 
17,  1990  (55  FR  23138)  by  deleting 
Paragraphs  II. A. 3  and  II. A. 6,  thereby 
ending  the  respondents'  obligation  to 
divest  two  Red  Food  Supermarkets  in 
Tennessee.  The  Commission  determined 
that  the  respondents  demonstrated  that 
this  action  would  be  in  the  public 
interest. 

DATES:  Consent  Ordur  issued  May  17, 
1990.  Modifying  Order  issued  January 
28. 1904  > 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ducore,  fTC/S-2115, 
Wnshington,  DC  20580.  f202)  326-2526. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Promodes,  S.A..  et  al.  The 
prohibited  trade  practices  and/or 
corrective  actions  as  set  forth  at  55  FR 
23138,  are  removed,  as  indicated  in  the 
summary". 

(Sec.  6.  38  Stat  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5.  38  Stat.  719.  as  amended;  sec. 

7,  38  Stat.  731,  as  amended:  15  U.S.C.  45.  18) 

Donald  S.  Qark, 

Sfcmary- 

|FR  Doc.  94-5713  Filed  3-10-94;  8:45  am] 

BILUNG  COOE  675C-01-M 

[Dkl.  0-3478  ] 

The  Valspar  Corporation,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 


ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Minnesota-based  corporation  to  divest, 
within  12  months  of  the  date  of  the 
order,  certain  assets  it  acquired  from 
Cargill,  to  Newco,  an  independent 
corporation  that  Valspar  forms  as  a 
successor  corporation  to  McWhorter, 
and  to  obtain  Commission  approval  of 
the  divestiture  arrangement  prior  to 
consummation.  In  addition,  the  consent 
order  requires  McWhorter  and  Newco, 
for  10  years,  to  obtain  the  Commission's 
approval  before  acquiring  any  stock  or 
other  interest  in  any  entity  that 
manufactures  coating  resins  in  the 
United  States. 

DATES:  Complaint  and  Order  issued 

January  25,  1994. > 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Tovskv,  FTC/S-3302. 
Washington.  DC  20580.  (202)  326-2634. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  Nov.  9,  1993,  there  w^as 
published  in  the  Federal  Register,  58  FR 
59479.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The 
Valspar  Corporation,  et  al..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
davs  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  Stat.  721;  15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Stat.  719.  as  amended;  sec. 

7,  38  Stat.  731,  as  amended;  15  U.S.C.  45,  18) 

Donald  S.  Qark, 

Secretory. 

[FR  Doc.  94-5714  Filed  3-10-94;  8:45  ami 

BILUNG  CODE  67S(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


'Copi*-*  of  rhc  Modifying  Order  and 
CorT,.-r  sMdrors  A?ruenaga's  and  Owen's  statements 
,1-'    r.  i.dbie  h\>m  I  he  Commission's  Public 
Kf.  rt'nce  BranLh.  H-UO.  6lh  &  PA.  Ave.,  NW., 
Washingtoa  DC  20560. 


1  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Owen's  statement  are 
available  from  the  Commission's  Public  Reference 
Branch.  H-130,  6(h  Street  &  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580. 


Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary'  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Physician  Survey  Regarding  1992 
New  Visit  Codes  (Medicare) — New — 
This  request  for  information  from 
physicians  is  needed  to  determine  the 
effectiveness  of  implementation  of  the 
1992  new  visit  codes  and  the  effect  of 
the  codes  on  physicians.  Only  by 
collecting  information  from  physicians 
can  the  Office  of  the  Inspector  General 
thoroughly  and  accurately  assess  the 
implementation  process  and  attendant 
effect. 

Bespondents:  Businesses  or  other  for- 
profit  organizations,  small  businesses; 
Total  Number  of  Respondents:  345: 
Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  45 
minutes;  Estimated  Annual  Burden:  259 
hours. 

2.  HHS  Acquisition  Regulations — 
IIHSAR  Subpart  315  Solicitation  and 
Receipt  of  Proposals  and  Quotations — 
0990-0139 — Extension  with  no 
change — Subpart  315.4  is  needed  to 
ensure  consistency  in  all  Departmental 
solicitations'and  to  ensure  that  all 
solicitations  describe  all  of  the 
information  which  an  offeror  would 
need  to  submit  an  acceptable  proposal. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses;  Total 
Number  of  Respondents:  12,914; 
Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  2  hours; 
Estimated  Annual  Burden:  25,828 
hours. 

OMB  Desk  Officer.  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-1053.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address;  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208.  Washington.  DC  20503. 
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Dated:  Febn!a,r>'  22.  1995. 
Dennis  P.  Williams, 
Deputy  Assistant  Secretary.  Budget. 
IFR  D<x:  94-5550  Filed  3-10-94:  8:45  ami 

BILUNO  CCDC  415<MM-M 

Food  and  Drug  Administration 
[Docket  No.  90F-0399] 

E.I.  duPont  de  Nemours;  Withdrawal  of 
Food  Addftive  Petitton 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 
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SUMMARY:  The  Food  and  Drug 
Adminisf ration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  2212)  proposing  that  the  food 
addiliv  regulations  be  amended  to 
provide  for  the  safe  use  of  ethylene- 
vinyl  acetate  copolymer  as  a  binding 
agent  in  crustacean  feeds. 
FOR  FURTHER  INFORMATtON  CONTACT: 

Woodrow  M.  Knight,  Center  for 
Veterinary  Medicine  (HFV-226),  Food 
and  Drug  Administration,  7300  Standish 
PI.,  Rockville,  MD  208.55,  301-594- 
1731. 


SUPPLEMENTARY  iNFORMATtON:  In  a  notice 
published  in  th?  Federal  Register  of 
December  13,  IWO  (55  FR  52100),  FDA 
announced  that  a  food  additive  petition 
CFAP  2212)  had  been  filed  by  E.I. 
duPont  de  Nemours  &  Co  ,  VVihnington, 
DE  19898.  The  petition  proposed  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  ethvlene- 
vinyl  acetate  copolymer  as  a  binding 
agent  in  crustacean  feeds  E.I  duJ'ont  de 
Nemours  A  Co.  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  571.7). 

Dated:  March  4.  1994. 

Richard  H  Teske, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc  94-5636  Filed  3-10-94;  8:45  ani| 

BILUNG  COOC  41«0-»1-F 


ACTION:  Notice. 


Pocket  No.  94N»-0050] 

Lilly  Research  Laboratories,  etal.; 
Withdrawal  of  Approval  of  57 
Abbreviated  Antibiotic  Drjg 
Applications 

AGESCY.  Food  and  Drug  Administration. 
HHS. 


SLMMARY:  The  Food  and  Drug 
Aammislration  (FDA)  is  withdrawing 
approval  of  57  abbreviated  antibiotic 
drug  applications  (AADA's).  The 
holders  of  the  AADA's  notified  the 
agency  in  writing  that  the  drug  products 
were  no  longer  marketed  and  requested 
that  the  approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  April  11,  1994. 

FOR  FUR^EP  >NFOOMAT»ON  CONTACT:  Lola 
E.  Bdtson,  Lf  nter  for  Drug  Evaluation 
and  Research  CHFD-360).  Food  and 
Drug  Administration,  7500  Standish  PL. 
Rof  kville,  MD  20855,  301-594-1038. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  AADA's  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


AADA  Nto. 


60-002  „.. 

60-060  .... 

60-129  .... 
60-132  .... 

60-197  .... 

60-209  .... 

60-210  .... 
60-250  .... 

60-254  ... 
60-264  .... 
60-278  .... 
60-320  .... 

60-336  ... 

60-342  .... 
60-343  .... 
60-344  .... 
60-364  .... 

60-411  _.. 
60-414  .... 

60-415  .... 
e-0-427  .... 

60-459  .... 

60-471  .... 

60-479  „.. 
60-480  „„ 


Drug 


PerwciUio  V  Potassium  Pu>vutes ; 

Ampicillin  Trihydrate  Capsules.  250  arxJ  600  nrnftgrams  (mg) 

Stenle  Ampicillin  Sodium.  USP  (Bulk) 

Sterile  Chloramp^enlcol  Sodium  Succinate,  USP 


Bacitracin,  L»SP  (NJonsterite  Bu*) 

Amptcillin  fo»  Oral  Susper\SK>n,  USP 


Griseofulvfri  TabJets,  USP  „ 

Erythfomyctn  EthytSL-ccir^ate  lr>|ecttofi.  USP 


D'ctoxaci^lin  Sodium  Capsules „... 

T/rothfcin.  USP  (BulK)  '.'"." 

Tetr3cvr.hne  Orai  Susperson.  USP  _ 

NecTryctn  and  Poiymyx;n  B  Suifafes  and  Bacitracin  Ointrrwnt 

USP. 
Bacitracin  ZirK  and  Po»y'T<yx:n  B  Surtafe  Ointrnent.  USP  


Applicant 


Tetracycline  Hydrochloride  

Tetracycline  Hydroct^tonde  

Telracyciirw  Hydrochtoroe  ......... 

PentcUItn  G  Poiass>um  0*rtfT>ef>J 


Streptomycin  Suflate  Irijedion.  USP  _ 

NeoTTyci.n  and  Pofyn^yin  B  Si.  (fates  and  Bacitracin  Ointment . 


BacJtrac*i  Ontnnent,  USP 

Neomycin  aixl  Polyn^iiin  B  SuMaies  and  GramicitSo  OphtnatmiC 

Solution.  USP. 
Bacitracin,     NeoTtycin    Sulfate.     Polymyxin    0     Sute-e.     and 

Diperodon  Hydrochloride  Ointment 
Tetracycline  Hydrnct>lond«  Capsules.  USP.  250  mg  

Seomyon  Sulfate  OirArr*^,  USP  _ 

Neomycin  SoKate-Flurofnetfxitone  


L»«y  Ftesearch  Laboratories.  Lilly  Corporate  Center,  Indianapolis 

IN  46285 
SmithKhne  Beecham  Ptiarmaceuticals.  One  Franklin  Plaza.  PC 

Box  7929,  Philadelphia,  PA  19101. 
Vateo  Ltd.  11  Bnga  Lane.  White  Ptams,  NY  10606. 
Angus  Chemical  Co  .  1500  East  Lake  Cook  Rd..  Buffalo  Grove 

IL  60089. 
A.L  Laboratories,  Inc.,  One  Executive  Dr.,  P.O.  Bon  1399  Ft 

Lee,  NJ  07024 
Wyeth-Ayerst   Laboratones,   P.O.   Box   8299.   Philadelphia.   PA 

19101-8299. 
Do. 
Abbott  Laboratones,   One  AbtX)ft  Pat*   Rd.,   Abbott   Park    IL 

60064-3500. 
SmithKline  Beecham. 

Penick  Corp.,  158  Mt.  Olrvet  Ave  .  Newark,  NJ  07114. 
The  Upjonn  Co..  7000  Portage  Rd  .  Kalamazoo.  Ml  49001 
Do. 

Manon  MefTB9  Dow,  Inc.,  Manon  Park  Dr..  P.O.  Box  9627,  Karv 

sas  City.  MO  64134-0627. 
Angus  Chemical  Co. 
Do. 
Do, 
Brrsfoi- Myers  Squibb,  Pr'.armaceutical  Research  Institute. 

P.O.  Box  4000,  Princeton.  NJ  08543-4000. 
WyeltvAyerst  Latwratoncs  Inc. 

Proctef  &  Gamble  Pharmaceufcals.  P.O.  Box  191.  Nofwicfv  ^fV 
13815-0191. 
Do. 
Marion  Merreil  Dew,  Inc. 

Byi<  GuWen.  Irx;..  60  Baylis  Rd .  P.O.  Box  20C»6,  MeMfe,  fTf 

11747. 
ICN  Pharmaceuticals.  Inc..  ION  Plaza.  3300  Hyland  Ave  .  Costa 

Mesa.  CA  92626. 
The  Upjohn  Ca 
Do. 
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AADA  No. 


60-^1  .... 
60-515  .... 

60-516  .... 
60-556  .... 
60-658  . . 
60-812 
60-828  . 
60-829  .... 
61-137  .... 
61-525  .... 
61-586  .... 

61-967  . ... 

62-177  .... 

62-261  .... 
62-264  .... 
62-381  .... 

62-386  ... 

62-389  ... 

62-111  .... 

62-428  .... 

62-443  .... 

62-481  .... 
62^85  ... 
62-547  .... 

62-548  .... 
62-€03  ... 

62-617  ... 

62-623  ... 

62-848  .. 
62-894  ... 

62-908  ... 

70-292  ... 


Drug 

Tetracyhne  Oral  Suspension.  USP 

Kanamycin  Sulfate  Injection  

Kanamycin  Sulfate  Capsules.  500  mg  

Neomycin  Sulfate,  USP  (Nonstenle  Bulk)  

Eryttiromycin  Estolate  Oral  Suspension.  USP.  100  mg  t)ase/mL  . 

Chloramphenicol  Hemisuccinate  (Bulk) 

Tetracycline  Hydrochlonde.  USP  (Bulk)  

Tetracycline,  USP  (Bulk)   

Penicillin  V  (Bulk) 

Erythromycin  Delayed-Release  Tat>lets.  250  mg 

Neomycin  Sulfate  Tablets.  500  mg  

Chloramphenicol  Palmitate  (Bulk)  

Erythromycin  Ethylsuccinate  Oral  Suspension.  200  mg/S  milli- 
liters (mL)  and  400  mg/'5  mL. 

Cephalexin  Monohydrate  (Bulk)  

Gentamicin  Sulfate  Injection,  USP  

Neomycin  and  Polymyxin  B  Sulfates,  Bacitracin  Zinc,  and  Hydro- 
cortisone Topical  Ointment. 

Neomycin  and  Polymyxin  8  Sulfates  and  Bacitracin  Zinc  Oph- 
thalmic Ointment,  USP. 

Neomycin  and  Polymyxin  B  Sulfates,  Bacitracin  Zinc,  and  Hydro- 
cortisone Ophthalmic  Ointment.  USP. 

Neomycin  and  Polymyxin  B  Sulfates  and  Dexamethasone  Oph- 

.  thalmic  Ointment,  USP. 

Neomycin  and  Polymyxin  B  Sulfates  and  Dexamethasone  Oph- 
thalmic Suspension,  USP. 

Gentamicin  Sulfate  Ophthalmic  Ointment,  USP,  3  mg  base/gram 

(g) 

Erythromycin  Ophthalmic  Ointment,  USP,  5  mg'g  

Erythromycin  Topical  Solution.  USP,  1.5%  

Cephalothin  Sodium  and  5%  Dextrose  Injection,  USP  

Cephalothin  Sodium  and  0.9%  Sodium  Chlonde  Injection,  USP  .. 
Nystatin  and  Triamcinolone  Acetonide  Ointment.  USP  

Neomycin  and  Polymyxin  B  Sulfates  and  Hydrocortisone  Otic 
Suspension. 

Neomycin  and  Polymyxin  B  Sulfates  and  Hydrocortisone  Oph- 
thalmic Suspension,  USP. 

Cefadroxil,  USP  (Bulk)  

Stenle  Cefazolm  Sodium.  USP  250  mg,  500  oig.  1  g.  5  g.  and 
10  g  per  vial. 

Clindamycin  Phosphate  Injection,  USP,  150  mg/mL 

Cartjachol  Intraocular  Solution,  USP,  0.01%  


Applicant 


Do. 
Apothecon,  A  Bristol-Myers  Squibb  Co..  P.O.  Box  4500,  Phnce- 

ton.  NJ  08543-4500. 
Do. 
Penick  Corp. 

Lilly  Research  Laboratories. 
Marion  Merrell  Dow,  Inc. 
Valso  Ltd. 

Do. 
Lilly  Research  Laboratories. 

Richmar  International,  Inc.,  1706  Birch  Rd.,  McLean,  VA  22101. 
Eon  Labs  Manufacturing.  Inc  ,  227-15  Conduit  Ave..  Laurelton, 

NY  11413. 
Merrell  Dow  Pharmaceuticals,  Inc.,  2110  East  Galbraith  Rd.. 

Cincinnati.  OH  45215. 
Lilly  Research  Latxiratones. 

Do. 

Wyeth-Ayerst  Lat>oratories. 

Pharmafair,  Inc.,  110  Kennedy  Dr..  Hauppauge.  NY  11788. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 

Abbott   Laboratories,    Inc.,    Hosprtal   Products    Division   Abbott 

Park,  IL  60064. 
Do. 
Pharmaderm,  A  Division  of  Altana  Inc..  60  Bayliss  Rd.,  Melville. 

NY  11747. 
Pharmafair.  Inc. 


Do. 


Valso  Ltd. 

Ben  Venue  Laboratories,  Inc.,  270  Northfield  Rd.,  P.O.  Box 
46568,  Bedford,  OH  44146-0568. 

The  DuPont  Merck  Pharnnaceutical  Co..  lOOO  Stewart  Ave..  Gar- 
den City,  NY  11530. 

Pharmafair.  Inc. 


Therefore,  under  .section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director.  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  AADA's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  April  11, 1994. 

D.itcd  F('bruar\  23.  1994. 
Murra>  M  l.umpkin, 

Acting  Dirr^tor.  Center  for  Drug  Evaluation 

and  Research. 

[FR  Doc.  94-5634  Filed  3-10-94;  8:45  ami 

BILONG  CODE  4160-01-P 


[Docket  No.  92E-0472] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Sporanox ?; 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Sporanoxi?)  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 


ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockviile.MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5fi00  Fishers  Lane. 
Ro(.kviile,  MD  20857,  301-443-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  dnig  product. 


medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FTIA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Sporanox®. 
Sporanox®  (itraconazole)  is  indicated 
for  the  treatment  of  the  following  fungal 
infections  in  immunocompromised  and 
nonimmunocompromised  patients:  (1) 
blastomycosis,  pulmonary  and 
extrapulmonary,  and  (2)  histoplasmosis, 
including  chronic  cavitary  pulmonary 
disease  and  disseminated, 
nonmeningea!  histoplasmosis. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Sporanox®  (U.S.  Patent  No.  4,267,179) 
from  Janssen  Pharmaceutica  N.V.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patents's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  December  8, 1992,  advised  the 
Patent  and  Trademark  Office  that  this 
human  drag  product  had  undergone  a 
regulatory'  review  period  and  that  the 
approval  of  Sporanox®  represented  the 
first  commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Sporanox®  is  2.990  days.  Of  this  time, 
2,155  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  835  days  occurred  during  the 
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approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective:  July 
7.  1984.  The  applicant  claims  June  7, 
1984,  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  July  7,  1984, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(bl  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  May  31,  1990.  The 
applicant  claims  May  30,  1990,  as  the 
date  the  new  drug  application  (NDA)  for 
Sporanox®  (NDA  20-083)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-083  was  initially 
submitted  on  May  31,  1990. 

3.  The  date  the  application  was 
approved:  September  11,  1992.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-083  was  approved  on  September  11. 
1992. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.510  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  May  10.  1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  September  7,  1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98fh  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 


Dated:  December  28, 1993. 
Stuarl  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  94-5635  Filed  3-10-94:  8:45  am] 

BILUNG  CODC  4160-01-F 


Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  meeting  of  the 
Cardiovascular  and  Renal  Drugs 
Advisory  Committee,  which  is 
scheduled  for  March  24  and  25,  1994. 
This  meeting  was  announced  in  the 
Federal  Register  of  February  25,  1994 
(59  FR  9219  at  9220).  The  amendment 
is  being  made  to  change  both  the 
starting  times  of  the  meetings  for  March 
24  and  25.  1994,  and  revise  the  agenda 
for  the  open  committee  discussion  of 
the  meeting  of  March  25,  1994.  Both 
amendments  will  be  announced  at  the 
beginning  of  the  open  portion  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  C.  Standaert,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  234  Summit 
St.,  Toledo  OH  43604,  419-259- 
6211  or 
Valerie  M.  Mealy,  Center  for  Drug 
Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville  MD 
20857.  301-443-4695. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  25, 1994 
(59  FR  9219  at  9220),  FDA  announced 
that  a  meeting  of  the  Cardiovascular  and 
Renal  Drugs  Advisory  Committee  would 
be  held  on  March  24  and  25,  1994.  On 
page  9220,  column  1,  the  "Date,  time, 
and  place,"  "Type  of  meeting  and 
contact  person,"  and  the  "Open 
committee  discussion"  portions  of  this 
meeting  are  amended  to  read  as  follows: 

Date,  time,  and  place.  March  24  and 
25,  1994,  9  a.m.,  conference  rms.  D  and 
E.  Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  March  24, 1994,  9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  open  committee  discussion. 
March  25, 1994,  9  a.m.  to  5  p.m. 

Open  committee  discussion.  On 
March  24.  1994,  the  committee  will 
discuss  new  drug  application  (NDA)  20- 
390  (vesnarinone),  Arkin®,  Otsuka 
America  Pharmaceutical,  for  congestive 
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heart  failure,  and  NDA  19-151/S-002 
(propafenone).  R>lhmoi « .  Knoll 
Pharmaceuticals,  for  prophylaxis  of 
paroxysmal  supraventricular 
tachycardia  and  paroxysmal  atrial 
fibrillation  and  flutter.  On  March  25. 
1994.  the  committee  will  continue  its 
discussion  on  NDA  19-151/S-002. 

Dated:  March  7. 1994. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
IFR  Doc  94-5673  Filed  3-10-94;  8:45  ami 

BILUMC  CODE  41«0-01-F 


[Docket  No.  94N-0049] 

Clinical  Trial  Design  Issjes  of 
Liposomal  Antifungal  Agents;  Public 
Workshop 

AGENCY:  Food  and  Drug  Administration 
and  National  Institute  of  Allergy  and 
Infectious  Diseases,  HHS 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  in  conjunction 
with  the  National  Institute  of  Allergy 
and  Infectious  Diseases  (NIAID)  is 
announcing  a  public  workshop  on 
clinical  trial  design  issues  of  liposomal 
antifungal  agents.  The  workshop  will 
enable  experts  in  the  field  of  fungal 
diseases  to  exchange  ideas  regarding 
clinical  trials  of  Uposomal  antifungal 
agents.  While  the  workshop  is  not 
intended  to  result  in  consensus  among 
the  participants  or  formulation  of 
agency  policy,  discussions  regarding 
these  agents  may  provide  assistance  to 
pharmaceutical  sponsors  in  designing 
appropriate  study  protocols  and 
expediting  drug  development. 
DATES:  The  public  workshop  will  be 
held  on  Wednesday.  April  20,  1994, 
from  1  p.m.  to  5  p.m.  Submit  wTitten 
notices  of  participation  and  comments 
by  March  25.  1994.  Registration  must  be 
received  by  March  25. 1994.  Written 
comments  will  be  accepted  until  June  3. 
1994. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Parklawm  Bldg.. 
conference  rm  G,  5R00  Fishers  Lane. 
Rockville,  MD  20857.  Submit  written 
notices  of  participation  and  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr  ,  Rockville.  MD  20857. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  transcript  and  summary  of 
the  workshop  will  be  available  from  the 


Dockets  Management  Branch  (address 
above) 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  E.  Hobbs.  Center  for  Drug 
Evaluation  and  Research  (HFD-530). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-443-9550. 

Those  persons  interested  in  attending 
this  meeting  should  FAX  their 
registration  to  301-443-9292.  including 
name,  firm  name,  address,  and 
telephone  number.  There  is  no 
registration  fee  for  this  workshop,  but 
advance  registration  is  required. 
Interested  parties  are  encouraged  to 
register  early  because  space  is  limited. 
SUPPLEMENTARY  WFORMATJON:  Liposomal 
drugs  are  drugs  that  use  a  new  drug- 
delivery  system  that  incorporates  the 
drug  by  either  encapsulating  it  with 
liposomes  or  by  forming  a  complex  with 
lipid  molecules.  Drug  deUvery  by  this 
technique  has  potential  advantages  over 
the  parent  drug  alone  in  specific  tissue 
targeting  and  in  improved  toxicity 
profiles.  Liposomal  drugs  are 
considered  pharmacokinetically  and 
pharmacod>Tiamically  different  from  the 
parent  drug. 

The  public  workshop  will  focus  on 
designing  clinical  trials  for  liposomal 
drugs.  Issues  for  discussion  include 
whether  and  how  to  conduct  active- 
controlled  trials  of  the  liposomal  drug, 
taking  into  consideration  the  specific 
drug  and  fungal  infection,  and  whether 
the  use  of  historical  controls  might  be 
justified  in  some  cases  and,  if  so.  how 
historical  control  data  might  be 
collected  for  specific  fungal  infections. 

The  workshop  will  begin  with 
presentations  by  FDA  and  an  industry 
representative,  followed  by  a  panel 
discussion.  FDA  and  NL\ID  staff 
members  will  cochair  the  panel.  The 
final  part  of  the  workshop  will  be 
devoted  to  questions  for  panel  members. 

A  transcript  and  summary  of  the 
workshop  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35) 
Food  and  Drug  Administration  5600 
Fishers  Lane  Rockville.  MD  20857. 
approximately  10  business  days  after 
the  workshop  at  a  cost  of  10  cents  per 

page- 
Interested  persons  may  submit 
comments  on  the  workshop  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Conunents  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 


views  on  this  subject,  the  administrative 
record  of  the  workshop  will  remain 
open  until  June  3.  1994  Persons  who 
wish  to  provide  additional  materials  for 
consideration  should  file  these  materials 
with  the  Dockets  Management  Branch 
(address  above)  by  June  3. 1994. 

Dated:  Man::h  7.  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-5671  Filed  3-10-94;  8:45  ami 

BILUNG  CODE  4150-01-F 


[Docket  No.  92E-0506] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  PRO  OSTEON^  Implant 
500  Coralline  Hydroryapatite  Bone 
Void  Filler 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulator^'  review  period  for  PRO 
OSTEONTM  Implant  500  Coralline 
Hydroxyapatite  Bone  Void  Filler  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Ensign,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  l^ane. 
Rockville.  MD  20857.  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  dnig  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulator^'  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
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an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  PRO  OSTEONtm 
Implant  500  Coralline  Hvdroxvapatite 
Bone  Void  Filler.  The  PRO  OSTEONtm 
Implant  500  Coralline  Hydroxyapatite 
Bone  Void  Filler  is  indicated  for  the 
repair  of  acute  metaphyseal  fracture 
defects  and  is  to  be  used  in  conjunction 
with  rigid  internal  fixation  as  dictated 
by  the  clinical  use  requirements  in 
skeletaliy  mature  individuals  when 
there  is  no  autogenous  bone  donor  site 
available.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  the  PRO  OSTEONtm 
Implant  500  Coralline  Hvdroxyapafite 
Bone  Void  Filler  (U.S.  Patent  No. 
3,929,971)  from  Research  Corp. 
Technologies,  and  the  Patent  and 
Trademarlc  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  December  31, 
1992,  advised  the  Patent  and  Trademark 
Office  that  this  medical  device  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  the  PRO 
OSTEONTM  Implant  500  Coralline 
Hydroxyapatite  Bone  Void  Filler 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  trie 
applicable  regulatory  review  period  for 
PRO  OSTEONTM  Implant  500  Coralline 
Hydroxyapatite  Bone  Void  Filler  is 
3,774  days.  Of  this  time,  2.049  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  1.725 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation  on 
humans  involving  this  device  was 
begun:  July  2,  1982.  FDA  has  verified 


the  applicant's  claim  that  the 
investigational  device  exemption 
required  under  section  520(g)  of  the 
Federal  Food.  t)rug,  and  Cosmetic  Act 
became  effective  on  July  2. 1982. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act:  February 
9,  1988.  The  applicant  claims  February 
8. 1986.  as  the  date  the  premarket 
approval  application  (PMA)  for  the  PRO 
OSTEONTM  Implant  500  Coralline 
Hydroxyapatite  Bone  Void  Filler  (PMA 
P860005)  was  filed.  However,  FDA 
records  indicate  that  PMA  P860005  was 
initially  submitted  on  February  9,  1988. 

3.  The  date  the  application  was 
approved:  October  29,  1992.  FDA  has 
verified  the  applicant's  claim  that  PMA 
PB60005  was  approved  on  October  29, 
1992. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  US.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  May  10,  1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  September  7,  1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review- 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  28. 1993. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  94-5672  Filed  3-10-94.  8:45  ami 

BILUNa  COOE  4160-01-f 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463.  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications,  contract  proposals, 
and/or  cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  I 

applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  for  RFP  on 
Retrovirus  Epidemiology  Donor  Study 
(REDS)— Blood  Centers  and  RFP  on 
Retrovirus  Epidemiology  Donor  Study 
(REDS) — Coordinating  Center  (Telephone 
Conference  Call). 

Do  res  of  Meeting:  March  14, 1994. 

Time  of  Meeting:  12:30  p.m. . 

Place  of  Meeting:  5333  Westbard 
Avenue,  room  648,  Bethesda,  Maryland. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Contact  Person:  Dr.  Lynn  M.  Amende. 
533  Westbard  Avenue,  room  648. 
Bethesda,  Maryland  20892,  (301)  594- 
7485. 

This  notice  is  being  published  less 
than  the  fifteen  days  prior  to  the 
meeting  due  to  difficulty  of  coordinating 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93  837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  diseases  and 
Resources  Research,  National  institutes  of 
Health.) 

Dated:  March  07.  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  \IH. 
|FR  Doc  94-5750  Filed  3-10-94;  8:45  ami 

BILLING  COOE  414»-01-M 


National  Institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Meeting  of 
the  Advisory  Panel  on  Alzheimer's 
Disease 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  Advisory 
Panel  on  Alzheimer's  Disease  meeting  to 
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be  held  at  the  National  Institutes  of 
Health,  Building  31,  Conference  Room 
8,  Bethesda,  Mar>'land.  from  9  a.m.  to  5 
p.m.  en  April  4  and  again  on  April  5 
from  9  am.  to  1  p.m. 

The  meeting  will  be  open  to  the 
public  for  discussion  of  draft  material 
for  the  Panel's  annual  report  and  other 
business  before  the  Panel.  Attendance 
by  the  public  vvili  be  limited  to  space 
available. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  suite  2C218, 
Bethesda,  Mar%land  20892  (301/49f.- 
93221,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  as.sistance.  such  as  sign 
language  interpretation  or  other 
reasonable  act  ommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93,866,  Aging  Research. 
National  Institute  of  HeaUh). 

Dated:  March  7,  1994 
Susan  K.  Feldman, 
Committee  Management  Officer.  NJH 
|FR  Doc  94-5"'64  Filed  3-10-94;  8:45  am] 
BILUNG  CODE  «14O-01-«l 


Opportunity  for  a  License-  Assay 
Using  BecomDinant  HiStidy!-tRNA 
Synthetase 

AGENCY:  National  Institutes  of  Health. 

HHS, 

ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  desires  to  license  (in  accordance 
with  35  U,S.C.  207)  a  novel  assay  to 
detect  auto-antibodies  to  histydyl  tRNA 
synthetase.  knowTi  as  JOl.  This 
diagnostic  assay  is  able  to  detect  the 
presence  of  various  autoimmune 
diseases  including  myositis, 
polymyositis  and  dermatomyositis  with 
more  sensitivity  than  any  diagnostic 
assay  that  is  presently  available.  The 
antigen  is  highly  stable  on  the  ELISA 
plate  at  refrigerator  temperatures  for 
long  periods  of  time. 

NIH  is  the  assignee  of  the  patent 
rights  for  this  technology  covered  by 
U.S.  Patent  Application'08/052,404  and 
dcvfloped  by  Dr.  Nina  Raben  and  Dr. 
Paul  Plotz  of  the  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases. 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  US,  patent  application  may 
be  obtained  by  contacting  Carol  Lavrich. 
Technoiogy  Licensing  Specialist. 


National  Institutes  of  Health,  Office  of 
Technology  Transfer.  Box  OTT, 
Bethesda,  Maryland  20892  (telephone 
301/496-7735:  fax  301/402-0220).  A 
signed  conGdentiality  agreement  will  be 
required  to  receive  copies  of  the  patent 
application. 

Dated:  February  25.  1994, 
Donald  P.  Christ ofiersoa. 
Acting  Director.  Office  of  Technology 
Transfer. 
jFR  Doc.  94-5765  Filed  3-10-94:  845  am] 

BILUNG  CODE  414&-01-M 


Public  Health  Sen/ice 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  I\iblir  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  tlie  list 
was  last  published  on  Friday,  March  4. 
1994. 

(Call  PHS  Reports  Qearance  Officer  on 
202-690-7100  for  copies  of  request). 

1.  NCHS  Application  for  Technical 
Assistance — Training  Form — 0920-0217 
(Extension,  no  change) — Applicants  for 
mortality  coder  traini;  .g  and  for  vital 
registration  methods  tra'ning  complete 
an  application  form  for  use  by  the 
instructor  in  selecting  training 
applicants.  An  annual  survey  of  medical 
coder  training  is  conducted  among  vital 
registration  areas.  This  training  is  in 
support  of  coverage  and  quality  of 
national  vital  statistics  data. 
Beapondents  Individuals  or 
households.  State  or  local  govern-ments; 
Number  of  Ff't-pondents:  192;  Number 
of  Responses  per  HespondarA:  1, 
Average  Burden  per  Response:  .27  hour; 
Estimated  Annual  Burden:  52  hours. 

2.  Rural  Health  Medical  Education 
Demonstration  Project — Progress 
Reports — 0913-0145  (Revision)— 
Teaching  ho.^pitals  conduct 
demonstration  projects  in  collaboration 
with  rural  hospitals  in  which  resident 
physicians  obtain  field  clinical 
experience  in  rural  hospitals.  The 
required  annual  progress  reports 
summarize  outcomes,  problems,  plans 
for  continuing  the  activity,  and 
recommendations.  Respondents: 
Businesses  or  other  for-profit.  Non- 
profit institutions:  Number  of 
Respondents:  10;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 


Response:  2  hours;  Estimated  Annual 
Burden:  20  hours. 

3.  AIDS  Prevention  and  Surveillance 
Project  Reports— 0920-0208 
(Reinstatement) — Information  and  data 
gathered  by  recipients  of  AIDS 
cooperative  agreements  will  be  reported 
to  the  Centers  for  Disease  Control  in 
narrative  or  summary  statistical  reports. 
Project  activities  include.  AIDS 
surveillance,  assessment  of  AIDS-related 
knowledge,  attitudes  and  behavior. 
AIDS  public  information  and  education, 
counseling  and  HIV  testing  and  special 
activities  to  reach  minor.ties  at  risk. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
65;  Number  of  Responses  per 
Respondent:  4;  Average  Burden  per 
Response:  .458  hour:  Estimated  Annual 
Burden:  119  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  colledions 
should  be  sent  within  30  days  of  this 
notice  directlv  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address; 

Shannah  Koss.  Hu.Tian  Resources  and 
Housing  Branch.  New  Executive  Office 
Building,  room  3002,  Washington.  DC  20503. 

Dated  March  6,  1994, 
lames  Scanlon. 

Director.  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
jFR  Doc  94-5674  Filed  3-10-94;  8:45  ami 
BILLING  CODE  416<^17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Announcement  of  Advisory  Council 
Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  National 
Advisory  Council  of  the  Sub.stance 
Abuse  and  Mental  Health  Services 
Administration  in  April  1994. 

This  is  the  initial  meeting  of  the 
SAMHSA  National  Advisory  Council. 
The  meeting  will  be  open  for  discu.ssion 
of  S.\MHSA  poUcy  issues  and  include 
current  administrative,  legislative  and 
program  development.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

A  summary  of  the  meeting  and/or  a 
roster  of  council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day. 
Program  Assistant,  SAMHS.^  National 
Advisorv  Council.  5600  Fishers  Lane, 
room  12C-15.  Rockville.  Maryland 
20857. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 


name  and  telephone  number  is  listed 
below. 

Committee  Name:  Substance  Abuse  and 
Mental  Health  Services  Administration 
Ndtional  Advisory  Council. 

Meeting  Dates:  April  14-15,  1994. 

Place:  ParkJawn  Building,  Conference 
Room  "D",  5600  Fishers  Lane,  RocJtville. 
Mar/land  20857. 

Open:  April  14,9  a.m.  to  5  p.m.  April  15, 
9  a.m.  to  3:30  p.m. 

Contact:  Toian  Vaughn,  room  12C-15, 
Farklav^Ti  Building,  Telephone  (301)  443- 
4640. 

Dated:  March  7. 1994. 
Pegg>  W.  CockrUl. 

Committ'-p  Management  Officer.  Substance 
Abuse  and  Mental  Health  Senices 
Administration. 
[FR  Doc  94-5633  Filed  3-10-94:  8:45  ami 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-S4-1917;  FR-a350-N-74J 

Federal  Property  Suitable  as  Facilities 
To  Assist  tt>e  Homeless 

AGENCY:  OiTice  of  the  Assistant 
.Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  exce<>5>,  and 
surplus  Federal  property  reviewed  by 
HLID  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
fnd  speerii-im paired  (202)  70&-2.565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-80O-927-7.S88. 
SUPPLEMENTARY  iNFORMATKDN:  In 
accordance  with  sections  2905  ar.d  2906 
of  the  National  Defense  Authorization 
act  for  Fiscal  Year  1994,  Public  Law 
103-160  (Pryor  Act  Amendment)  and 
with  56  FR  23789  (May  24, 1991)  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assLst 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HIT)  by  Federal  landholding  agencies 


regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property  This  notice  is  also 
published  in  order  to  comply  with  the 
April  21,  1993  Court  Order  in  Motional 
Coalition  for  the  Homele<^  v.  Veterans 
Administration.  No.  88-2503-OG 
(DD.C). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Prvor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Please  be 
advised,  in  acxordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  inte'est  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  shou?d 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville. 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
pro<:essing  of  applications,  the  reader  is 


encouraged  to  refer  to  the  intenm  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

Properties  listed  as  unsuitable  vsill 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabilitv  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(incluchng  zip  code),  the  date 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facihties,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Gary  B.  Peterson,  Chief,  Base 
Realignn>ent  and  Closure  Office, 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave.,  NW.,  rm.  4133. 
Washington,  DC  20314-1000;  (202)  272- 
0520;  U.S.  Nav^:  John  J.  JCar>e,  Deputy 
Division  Director,  Dept.  of  Navy,  Real 
Estate  Operations,  Naval  Facihties 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-0474;  U.S.  Air  Force:  John 
Carr.  Realty  Specialist,  HC>-AFBDA; 
BDR,  Pentagon,  Washington,  DC  20330- 
5130;  (703)  696-5589;  (These  are  not 
toll-free  numbers). 

Ds^'\i:  March  11,1994. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  03/ 
11/94 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

Family  Housing  Units 

Castle  Air  Fort*  Ba«e 

Atwoter  Co:  Mprred  CA  95342-. 

Landholding  Agency:  Air  Porce-BC 

Property  Number:  1 994 1 0001 . 

Status:  Pryor  Amendment. 

Base  Oosure  \umber  of  Units:  933. 

Com;nerrf:  933  units,  900  to  2300  sq.  ft,  2  to 
4  bedrooms,  duplex  and  single  family 
housing,  sf.heduied  to  be  vacated  9/30/95. 

Dormitories 

Castle  Air  Force  Base 

Atwater  Co:  Merced  CA  95342-. 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199410002 

Status:  Pryor  Amendment. 

Base  Qosure  Number  of  Units:  31 . 


11618 


Federal  Register  /  Vol.  59.  No.  48  /  Friday,  March  11,  1994  /  Notices 


Comment  3610  to  33712  sq.  ft.,  scheduled  to 

be  vacated  9/30/95. 
Dining  Hall 
Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Number  1994 10003. 
Status:  Pryor  Amendment. 
Base  Qoiitre  Number  of  Units:  1 . 
Comment:  15874  sq  ft.,  scheduled  to  be 

vacated  9/30/95. 
Communication 
Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Number:  199410004. 
Status:  Pr>'or  Amendment. 
Base  Closure  Number  of  Units:  7. 
Comment:  7  communication  facilities.  224 

sq.  ft  to  6236  sq.  ft.,  scheduled  to  be 

vacated  9/30/95. 
Training 

Castle  Air  Force  Base 
Atwater€o:  Merced  C.\  95342-. 
Lmdholding  Agency:  Air  Force-BC. 
Property  Number:  199410005. 
Status:  Pr>'or  Amendment. 
Hose  Closure  Number  of  Units:  9. 
Commenf.  9  training  facilities.  424  to  100976 

sq.  ft.,  scheduled  to  be  vacated  9/30/95 
Personnel  Support 
(^istle  Air  Force  Base 
Atuater  Co:  Merced  C.A  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Number:  l'9V»4100U6. 
Status:  Rr>'or  Amendment. 
Base  Closure  Number  of  Units:  13. 
Comment:  13  support  buildings.  400  to  22760 

sq.  ft.,  including  fire  station,  education 

centers,  post  office,  chapel,  correction  and 

operation  facilities,  scheduled  to  be 

vacated  9/30/95. 
.■\dminisl.'3!ive 
Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Number:  199410007. 
Status:  Pr>'or  Amendment. 
Base  Closure  Number  of  Units:  41. 
Comment:  41  buildings,  192  to  82581  sq.  ft., 

incjiiding  maintenance,  office,  traffic  and 

headquarters  facilities,  scheduled  to  be 

vacated  9/30/95. 
Recreational  and  Welfare 
Castle  Air  Force  Base 
AfMOfer  Co:  Merced  CA  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Number  199410008. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  38. 
Comment  38  facilities,  923  to  82360  sq.  ft., 

including  commissary,  child  care  and 

recreation  centers,  library,  theater,  stores, 

and  gymnasiums,  scheduled  to  be  vacated 

9/30/95. 
Medical 

Castle  Air  Force  Base 
Atwater  Co  Merced  C\  95342- 
Lnndholdmg  Agency:  Air  Force-BC. 
Property  Number  199410009. 
Status:  Pryor  Amendment. 
Base  Qosure  Numtyer  of  Units:  3. 
Comment  3  buildings.  255  to  124289  sq.  ft., 

including  a  hospital,  scheduled  to  be 

vacated  9/30/95. 


Museums 

Castle  Air  Force  Base 

Atwater  Co:  Merced  CA  95342- 

Landholding  Agency:  Air  Force-BC. 

Property  Number:  199410010. 

Status:  Pryor  Amendment. 

Base  Closure  Number  of  Units:  6. 

Comment:  6  buildings,  160  to  24696  sq.  ft.. 

scheduled  to  be  vacated  9/30/95. 
Operations 
Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
Landholding  Agencv:  Air  Force-BC. 
Property  Number:  1994 1001 1. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  1 1 . 
CommPfit.  11  buildings.  884  to  21872  sq.  ft., 

including  operations  and  readiness 

facilities,  sche<iuled  to  be  vacated  9/30/95.' 
Storay,e 

Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Number:  199410012. 
Status:  PryoT  Amendment. 
Base  Closure  Number  of  Units:  22. 
Comment:  22  buildings,  38  to  72991  sq.  ft., 

including  storage  sheds  and  warehouses, 

scheduled  to  be  vacated  9/30/95. 
Maintenance 
Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
Landholding  Agency:  Air  Force-3C. 
Property  Number:  19941001 3. 
Status-  Pryor  Amendment. 
Base  Closure  Number  of  Units:  49. 
Comment:  49  buildings.  72  to  191576  sq.  ft.. 

maintenance  shops,  scheduled  to  be 

vacated  9/30/95. 
Qjld  Storage 
Castle  Air  Force  Base 
Atwater  Co:  Merced  C\  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Number:  199410014. 
Status:  Pryor  /Amendment. 
Base  Closure  Number  of  Units:  2. 
Comment:  2  buildings  u.sed  for  cold  storage. 

2753  sq.  ft.  and  3145  sq.  ft.,  scheduled  to 

be  vacated  9/30/95. 
Petroleum.  Disp.  &  Oper.  Bldgs 
Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
-Landholding  Agency:  Air  Force-BC. 
Property  Number:  19941001 5. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  13. 
Comment:  13  petroleum,  dispensing  and 

operations  facilities,  100  to  9080  sq.  ft., 

scheduled  to  be  vacated  9/30/95. 
Explosive  Storage 
Castle  Air  Force  Base 
Atwater  Co:  Merced  CA  95342-. 
Landholding  Agency:  Air  Force-BC. 
Property  Num^r:  199410016. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  32. 
Comment:  32  facilities,  majority  are  1608  sq. 

ft.  igloo  storage,  scheduled  to  be  vacated  9/ 

30/95. 

Illinois 

Single  Family  Housing 
Fort  Sheridan 

Chicago  Co:  Lake  IL  60037-. 
Landholding  Agency:  COE-BC. 


Property  Number:  329410004. 

Status  Pryor  Amendment. 

Base  Closure  Number  of  i'nits:  29. 

Comment:  29  Bldgs  ,  930  to  7594  sq.  ft.,  brick 
frame,  1-3  bathrooms.  2-5  bedrooms,  need 
repairs,  subject  to  historic  preservation 
guidelines. 

Duplex  Residence  Buildings 

Fort  Sheridan 

Chicago  Co:  Lake  IL  6003 7-. 

Landholding  Agency:  COE-BC. 

Property  Number:  329410005. 

Status:  Pryor  Amendment. 

Base  Closure  Number  of  Units:  38. 

Comment:  19  Bldgs.,  (38  units)  850  to  2087 
sq.  ft.,  brick  frame,  need  repairs,  1-2 
bathrooms,  2-6  bedrooms,  subject  to 
historic  preservation  guidelines. 

Flat  Residence  Buildings 

Fort  Sheridan 

C/i/cogo  Co.- Lake  IL  60037-. 

Landholding  Agency:  COE-BC. 

Property  Number:  329410006. 

Status:  Pryor  Amendment. 

Base  Closure  Num.ber  of  Units:  3. 

Comment:  3  Bldgs..  977  to  2807  sq.  ft.,  brick 
frame.  ne<'d  repairs.  1-2  bathrooms.  1-5. 
bedrooms,  subject  to  historic  preservation 
guidelines. 

Row  Housing  Buildings 

Fort  Sheridan 

Chicago  Co:  Lake  IL  60037-. 

Liwdholdirg  Agencv: COE-BC. 

Property  Number:  329410007. 

Status:  Pryor  Amendment. 

Base  Closure  Ni:mber  of  Units:  86. 

Commenf;21  Bldgs.  (86  units),  828  to  1329 
sq.  ft.,  brick  frame,  neetl  rep.iirs,  1-2 
bathrooms,  2-4  bedrooms,  subject  to 
historic  preservation  guidelines. 

Apartment  Buildings 

Fort  Sheridan 

Chicago  Co:  Lake  IL  60037-. 

Landholding  Agency:  COE-BC. 

Property  Number:  329410008. 

Status:  Pryor  .Amendment. 

Base  Closure  Number  of  Units:  40. 

Comment:  3  Bldgs..  (40  units).  1-3  story. 

brick  frame,  need  repairs,  subject  to 

historic  preservation  guidelines. 
Motel  Type  Housing 
Fort  Sheridan 

Chicago  Co.  Lake  IL  60037-. 
Lindholding  Agency:  COE-BC. 
Property  Number:  3294 10009. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  2. 
Comment  2  Bldgs.,  35.146  sq.  ft.,  brick 

frame,  need  repairs,  subject  to  historic 

preservation  guidelines. 

Administrative  Buildings 

Fort  Sheridan 

Chicago  Co  Lake  IL  60037-. 

Landholding  Agency:  COE-BC. 

Property  Number:  329410010. 

Status  Pryor  Amendment. 

Base  Closure  Number  of  Units:  32. 

Comment:  32  Bldgs  ,  577  to  66.544  sq.  ft.. 

brick  frame,  need  repairs,  subject  to 

historic  preservation  guidelines,  incs. 

admin  general  purpose,  ADP  bldgs..  civ. 

personnel  bldgs. 
Warehouses 
Fort  Sheridan 
Chicago  Co:  Lake  IL  60037-. 
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Landbolding  Agency:  COE-BC 

Property  Sumber:  329410011. 

Status:  Pryor  Amendinent. 

Base  Qosure  Number  of  Uniti:  20. 

Cornment:  20  Bldgs..  263  to  22.815  sq.  ft., 
brick  frarne,  need  repairs,  subject  to 
historic  preservation  guidelines. 

Misteilaneous  Buildings 

Fort  Sheridan 

Ckiccgo  Co:  Lake  IL  60037-. 

Lcndboldirg  Agency:  COE-BC 

Property  Number:  329410012. 

Status:  Pryor  Ainendinent. 

Number  of  Units:  42. 

Base  CJosure  Comment:  42  Bldgs.,  15  to 
11489  sq.  ft,  brick  frame,  need  repairs, 
subject  to  historic  presenafion  guidelines, 
incs.  genera]  storehouses,  commissaries, 
vehicle  «torage,  magazines. 

Community  Buildings 

Fort  Sheridan 

Chicago  Co:  Lake  IL  60037-. 

Landbolding  Agencv.  COE-EC 

Property  Number:  329410013. 

Status:  Prv'or  Amendment. 

Number  of  Units:  22. 

Rase  Closure  Comment:  22  Bldgs.,  250  to 
24617  sq.  ft.,  need  repairs,  brick  frame, 
subject  to  historic  preser/ation  guidelines, 
inca.  library,  museum,  child  support 
center,  clinic,  Tiru  station,  post  ofc 

Maine 

Limestone  Capehert  Family  Hsg. 

Loring  Air  Force  Base 

Caribou  Co:  Aroostook  ME  04736-. 

Location:  Trafton  Drive  and  Lane  Tcrr-'re 

Landbolding  Agency:  Air  Forc^BCl 

Property  Number  199410022 

Status.  Pryor  Amendment. 

Number  of  Units:  1 6. 

Rose  Qcfure  Comment  lb  residences  with 
detached  garnges.  874  to  1135  sq.  ft.,  1- 
story  wood  frame.  2  to  3  bednwms, 
scheduled  to  be  vacsted  9/30/S4. 

Caribou  Capehart  Family  Hsg. 

Loring  Air  Force  Base 

Qiribou  Co:  Aroostook  ME  04  736-. 

Ux:aticn:  Route  1 

Uindholding  Agency:  Air  Fon;e-BC. 

Property  Number  199410023. 

Status:  Pryor  Ameridrr)<!;nt. 

Number  of  Units:  16. 

Base  Closure  Comment:  16  residpiiies  with 
detached  garages,  874  to  1135  sq.  ft..  1- 
story  wood  frume.  2  to  3  b»>drooms, 
scheduled  to  be  vacated  9/30/94 

Bldgs.  701  and  702 

Lonng  Air  Forto  B.ise 

Caribou  Co:  Aro<Mtook  ME  047,16-. 

Landbolding  A-;ency:  Air  Fori«-B(J. 

Properly  Number  199410024. 

Status:  Pryor  Amendment 

Number  of  Units:  2. 

Base  Qosure  Comment:  2  shops  ustd  for 
storage  and  maintenanco,  1200  to  2530  sq. 
ft  ,  wix.vi  frame,  sched'Med  to  be  vacated  9/ 
30/94. 

Caribou  Ojwhart  Family  Hsg 
Loring  Air  Forre  Base 
Caribou  Co:  Aroostook  ME  04  736-. 
Landbolding  Agency:  Air  Forte^BC 
Properly  Number.  193410025. 
Status:  Pryor  Amendment. 
Number  of  Units:  16. 


Base  Closure  Comment:  16  residences  with 
detached  garages,  874  to  1135  sq.  ft.,  1- 
story  wood  frame,  2  to  3  l>'drtx)ms, 
scheduled  to  be  vacated  9/30/94. 

Presque  Isle  Wherry  Family  Hsg. 

Loring  Air  Force  Base 

Caribou  Co:  Aroostook  ME  04736-. 

Lmdholding  Agency  Air  For*  t^BC 

Property  Number  1 994 1 0026. 

Status:  Pryor  Amendment. 

Number  of  Units:  112. 

Base  Closure  Comment:  112  duplex  units 
with  attached  garages,  726  to  805  sq.  ft.,  2 
bedrooms,  wood  frame,  scheduled  to  be 
vacated  9/30/94. 

Duplex  Presque  Isle  Family  Hsg, 

Loring  Air  Force  Base 

Caribou  Co:  Aroostook  ME  04736-. 

Landbolding  Agency:  Air  Force-BC 

Property  \umber:  199410027. 

Status:  Pryor  Amendment. 

Number  of  Units:  52. 

Base  Closure  Comment  52  duplex  units  with 
attached  garages.  865  sq.  ft..  3  bedrooms. 
wood  frame,  scheduled  to  be  vacated  9/30/ 
94. 

PresQUP  Isle  Wht  rrv  Family  H<;g. 

Loring  .Mr  Force  Base 

Canbou  Co:  Aroostook  ME  04  736-. 

Landbolding  Agency:  Air  Force-BC 

Property  Number:  199410028. 

Status:  JVyor  Amendment. 

A'umfeer  of  Units:  27. 

Base  Closure  Comment:  27  residences  with 
attached  garages,  988  sq.  ft,  1 -story  wood 
frame,  3  bedrooms,  scheduled  to  be 
vacated  9/30/94. 

Bldg.  101,  Presque  isle  Dorm 

Loring  .Mr  Force  Base 

Caribou  Co:  Aroostook  ME  0473&-. 

Landbolding  Agency:  Air  Force-BG 

Property  Number:  199410^)29 

Status.  Pryor  Amendment 

Number  of  Units:  1. 

Base  Closure  Comment:  11229  sq.  ft.,  brick 
frame,  most  recent  use — multipurpose 
recreation  building,  scheduled  to  be 
vacated  9/30/94. 

Ohio 

Bldg.  364 

Rickenbacker  Air  National  Guard 

Columbus  Co:  Franklin  OH  43217-5910. 

Landbolding  Agernry:  Air  Forre-BC 

Property  Num^r  19941001 7. 

Status:  Pryor  Amendment 

Number  of  Units:  1 . 

Base  Closure  Comment:  1200  sq.  ft.,  1-slory, 
most  recent  use — environmental  health  lab, 
s<.hedu!pd  to  be  vacated  9/30/94. 

Bldg.  370 

Rirkenbackor  Air  National  Cuard 

Columbus  Co:  Franklin  OH  43217-5910. 

Landbolding  Agency:  Air  Forr e-BC 

Property  Number:  1 994 1 001 8. 

States  Pryor  Amendment. 

Number  of  Units:  t. 

Base  Closure  Comment:  5408  sq.  ft.,  1-story 
cinder  block,  most  recent  use — ciarection 
facility,  presence  of  asbestos  and  lead 
paint,  scheduled  to  be  vacated  9/30/94. 

Bldgs.  416,  417,  419  420 

Rickenbacker  Air  National  Guard 

Columbus  Co:  Franklin  OH  43217-5910. 

Landbolding  Agency:  Air  Force-BC 


Property  Number:  199410019. 
Status:  Prvor  Amendment. 
Base  Oosure  Number  of  Units:  4. 
Comment,  approx.  9000  sq.  ft.  each.  Is'. -ry, 

most  recent  use — storage,  poor  condition. 

presence  of  asbestos,  scheduled  to  be 

vacated  9/30/94 
Bldg.  440 

Rickenbacker  .Air  National  Guard 
Columbus  Co:  Franklin  OH  43217-5910. 
Landbolding  Agency:  Air  Force-BC 
Property  Number  199410020. 
Status:  Pryor  Amendment. 
Base  Oosure  Number  of  Units:  1. 
Comment:  5200  sq  ft..  1-story  masonry,  most 

recent  use — office,  scheduled  to  bo  vacated 

9/30/94. 

South  Carolina 

Family  Housing 

(711,  714  Series) 

Charleston  Naval  Base 

N.  Charleston  Co  Charleston  SC  29408-5100. 

Landbolding  Agency:  Navy  Base  Close. 

Property  Number  789410001. 

Status:  Pryor  AmeDdn>ent 

Base  Oosure  Number  of  Units:  78. 

Comment  78  buildings  including  garages, 

242  to  7872  sq.  ft.,  1  to  2  story,  which 

includes  officers  and  public  quarters, 

scheduled  to  be  vacated  4/96. 
Barracks/Quarters 
(721-724  Series) 
Charleston  Naval  Base 

N.  tyiarleston  Co;  Charleston  SC  2940&-5100. 
Landbolding  Agency:  Navy  Base  Close. 
Property  Number  789410002. 
Status:  Pryor  Amendment 
Rise  Oosure  Number  of  Units:  28. 
Comment:  26  buildings  with  a  galley  and 

canteen,  240  to  90260  sq.  ft.  1  to  3  story, 

scheduled  to  be  vacated  4/96. 
Personnel/.Support 
(730,  740  Series) 
Charleston  Naval  Base 

N.  ChaHeston  CoCharlestoo  .SC  29408-5100 
Landbolding  Agency:  Navv  Base  Close 
Property  Number  789410003. 
Status:  Pryor  Amendmpnt 
Base  Oosure  Number  of  I  In  its:  110. 
Commf nf.  110  buildings,  1  to  2  storj-  which 

includes  a  chapel,  post  office,  stores. 

commissary,  child  care  center,  recreation 

fat  ili'ies,  siorige  etc.,  scheduled  to  be 

vacated  4/96. 

Administrative 

(600  St-rios) 

Cliarlestnn  Naval  Base 

N.  Charltston  Co:  Charleston  SC  2^*408-5100 

Landbolding  Agency:  Navy  Base  Close 

Property  Number  789410004. 

Status:  Prv'ir  Amendment 

Bd.se  Oosure  Niimbt;r  of  I  'nits:  60. 

Cr>mmenf.  60  buildings,  153  to  229293  sq  ft., 
1  to  6  story,  which  includes  office  and 
admin,  facilities,  scheduled  to  iif.  vacated 
4/96, 

Medical 

(500  Seri'-s) 

Charleston  Naval  Da.se 

N.  Charleston  Co  Charleston  SC  2940*-5100 

Uindholdino  Agency:  Navy  Base  Closfl. 

Property  Number  789410005. 

Status:  Pryor  Amendment. 

Base  Closure  Number  of  I  fnits:  6. 
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Comment  6  buildings,  441  to  19951  sq.  ft.. 

1  to  2  story,  which  includes  dispensary 

and  dental  clinics,  scheduled  to  be  vacated 

4/96. 
Storage 

(431.441  Series) 
Charleston  Naval  Base 

S.  Charleston  Co:  Charleston  SC  29408-5100. 
Landholding  Agency:  Navy  Base  Close. 
Property  Number  7894 10006. 
Status:  Pryor  Amendment. 
Base  Closure  Sumber  of  Units:  66. 
Comment  66  buildings,  384  to  100980  sq.  ft., 

1 -story,  which  includes  warehouse  and 

storage  facilities,  scheduled  to  be  vacated 

4,'96. 
Maintenance-Storage 
Charleston  Naval  Base 
(219.  229  Series) 

N.  Charleston  Co:  Charleston  SC  29408-5100. 
Landholding  Agency:  Navy  Base  Close. 
Property  Number:  789410008. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  26. 
Comment  26  buildings,  200  to  29036  sq.  ft., 

1  to  2  story,  which  includes  admin,  storage 

facilities,  scheduled  to  be  vacated  4/96. 
Maintenance 
Charleston  Naval  Base 
(212-214  Senes) 

,V  Charleston  Co.  Charleston  SC  29408-5100. 
Landholdmg  Agenn,':  Na\7  Base  Close. 
Property  Number  7'89410609. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  80. 
Comment:  60  buildings,  300  to  151824  sq,  ft., 

1  to  3  story,  which  includes  weapons,  ship. 

automotive  facilities,  scheduled  to  be 

vacated  4/96. 
Maintenance 
Charleston  Naval  Base 
(216-218  Series) 

^  Charleston  Co  Charleston  SC  29408-5100. 
Landholding  Agency:  Navy  Base  Close. 
Property  Number:  789410010. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  15. 
Comment  15  buildings,  320  to  221754  sq.  ft., 

1  to  4  story,  which  nitludes  munitions. 

electronic,  weight  handling  facilities, 

scheduled  to  be  vacated  4/96. 

Admin/Training/Classroom 

(Charleston  Neva!  Base 

(170  Series) 

N.  Charleston  Co.  Charleston  SC  29408-5100. 

Landholding  Agency:  Navv  Base  Close. 

Property  Number  789410011. 

Status  Pryor  Amendment. 

Base  Closure  Number  of  Units:  38. 

Comment.  38  buildings,  104  to  168360  sq.  ft., 
1  to  3  story,  admin/training/classroom/ 
storage  facilities,  scheduled  to  be  vacated 
4/96. 

Operational/Warehouse 

Charleston  Naval  Base 

(143  Series) 

iV  Charleston  Co:  Charleston  SC  29408-5100 

Lmdholdmg  Agency:  Navy  Base  Close. 

Property  Number  789410012. 

Status  Pryor  Amendment. 

Base  Closure  Number  of  Units:  10. 

Comment  10  buildings,  130  to  24735  sq.  ft., 
1-storv.  which  includes  admin.,  laboratory 
and  warehouse  facilities,  scheduled  to  be 
vacated  4'96. 


Communications/Navigation 

Charleston  Naval  Base 

(130  Series) 

N.  Charleston  Co.  Charleston  SC  29408-5100. 

Landholding  Agency:  Navy  Base  Close. 

Property  Number:  78941001 3. 

Status:  Piy'or  Amendment. 

Base  Closure  Number  of  Units:  5. 

Comment.  5  buildings,  13117  to  13740  sq.  ft.. 

1  to  2  story,  which  includes 

communication  and  navigation  facilities, 

scheduled  to  be  vacated  4/96. 
Waterfront  Administrative 
Charleston  Naval  Base 
(150  Series) 

;V.  Charleston  Co.  Charleston  SC  29408-5100 
Landholding  Agency:  Navy  Base  Close. 
Property  Number:  7894 1 001 4. 
Status:  Pryor  Amendment. 
Base  Closure  Number.of  Units:  7. 
Comment:  7  buildings,  576  to  15000  sq.  ft., 

1  to  2  story,  which  includes  boat  house  and 

waterfront  admin/storage  facilities. 

scheduled  to  be  vacated  4/96. 
Fuel  Dispensing 
Charleston  Naval  Base 
(125  Series) 

N.  Charleston  Co.  Charleston  SC  29408-5100 
Landholding  Agency:  Navy  Base  Close. 
Property  Number:  789410015. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  4. 
Comment:  4  buildings  includes  pumphouses, 

scheduled  to  be  vacated  4/96. 

Utah 

BIdg.  800 

Tooele  Army  Depot 

North  Area  Co:  Tooele  UT  84074-. 

Landholding  Agency:  COE-BC. 

Property  Number:  3  2  94 1 000 1 . 

Status:  Pryor  Amendment. 

Base  Closure  Number  of  Units:  1. 

Comment:  211  sq.  ft..  1  story,  limited 

utilities,  secured  area  w/altemate  access. 

most  recent  use — sentry  station. 
Bldg.  801 

Tooele  Army  Depot 
North  Area  Co:  Tooele  UT  84074-. 
Landholding  Agency:  COE-BC. 
Property  Number:  329410002. 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  1 . 
Comment:  2294  sq.  ft.,  1  story,  secured  area 

w/altemate  access,  most  recent  use — 

administration. 
Bldg.  632 

Tooele  Army  Depot 
North  Area  Co:  Tooele  UT  84074-. 
Landholding  Agency:  COE-BC. 
Property  Number:  32  94 1 000  3 . 
Status:  Pryor  Amendment. 
Base  Closure  Number  of  Units:  1 . 
Comment:  370,975  sq.  ft.,  1  story, 

underutilized  facility,  secured  area  w/ 

alternate  access,  most  recent  use — 

consolidated  maintenance  facility. 

Unsuitable  Properties 

Buildings  (by  State) 

Ohio 

Bldg.  413 

Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217-5910. 
Landholding  Agency:  Air  Force-BC. 


Property  Number:  199410021. 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  1. 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Other. 
Comment:  Contamination. 

[FR  Doc.  94-5534  Filed  3-10-94;  8:45  am] 

BILLING  CODE  4210-29-M 


Office  of  ttie  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-94-3733;  FR-3680-N-01] 

Summerset  Homes,  Inc.  and  David 
Leers;  Presentation  of  Views 

AGENCY:  Office  of  the  Assistant 
Secretary'  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  presentation  of  views 
in  the  matter  of  Summerset  Homes,  Inc. 
and  Da\id  Leers. 

SUMMARY:  An  Informal  Presentation  of 
Views  pursuant  to  24  CFR  3282.152(f) 
will  take  place  because  the  Secretary  is 
contemplating  injunctive  action  under 
section  612(a)  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act.  42  U.S.C. 
.5410(a),  on  the  issue  of  whether 
Summerset  Homes.  Inc.  and  David  Leers 
have  manufactured  park  models  and 
units  made  to  mate  with  the  park 
models  and  with  manufactured  homes 
that  are  manufactured  and  sold  in 
violation  of  the  Act,  regulations,  and 
standards. 

DATES:  An  informal  presentation  of 
views  pursuant  to  24  CFR  3282.152(f) 
will  commence  at  3  p.m.  on  Tuesday. 
March  23.  1994.  and.  if  additional  time 
is  needed,  will  continue  on  the  next  day 
commencing  at  10  a.m.,  in  room  10257, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SVV.. 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Robert  Fuller.  Special  Assistant  to  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing,  room  9184,  451  7th 
Street,  SW.,  Washington.  DC  20410, 
Telephone;  (202)  708-4549. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary-  of  Housing  and  Urban 
Development  (Secretarv)  administers 
the  National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974.  42  U.S.C.  5401  et  seq.  (the  Act) 
and  its  regulations,  24  CFR  part  3282, 
and  standards,  24  CFR  part  3280.  The 
Office  of  Manufactured  Housing  and 
Regulator>'  Functions  has  been 
conducting  an  investigation  of 
Summerset  Homes,  Inc.  and  David  Leers 
due  to  information  received  indicating 
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that  Summerset  Homes,  Inc.  and  David 
Leers  may  have  built  manufactured 
homes  in  violation  of  the  Act, 
regulations  and  standards.  The 
Department  has  received  information 
and  evidence  indicating  that  Summerset 
Homes,  Inc.  and  David  Leers  may  have 
built  park  model  and  modular  unit 
combinations  which  are  actually 
manufactured  homes  but  are  not  built  in 
accordance  with  the  Act  and  standards. 
In  addition,  the  evidence  indicates  that 
Summerset  Homes,  Inc.  and  David  Leers 
may  have  built  manufactured  homes 
mated  with  modular  units  which  are 
integral  to  the  manufactured  homes  but 
are  not  built  in  accordance  with  the  Act 
and  standards. 

The  Secretary  is  now  considering 
whether  there  have  been  violations  of 
the  Act,  regulations,  and  standards  such 
that  this  case  should  be  referred  for 
injunctive  action  and  other  relief.  Prior 
to  deciding  to  make  this  referral,  the 
Secretary  is  providing  Summerset 
Homes,  Inc.  and  David  Leers  with  the 
opportunity  to  present  their  views 
pursuant  to  section  612(a)  of  the  Act 
and  to  present  any  evidence  which  they 
believe  is  relevant  to  the  inquiry. 

The  parties  to  this  Presentation  of 
Views  are  the  Secretary,  Summerset 
Homes,  Inc.  and  David  Leers.  The 
Informal  Presentation  of  Views  will  be 
held  in  accordance  with  the  provisions 
of  24  CFR  3282.152(f).  Mr.  G.  Robert 
Fuller  is  hereby  designated  the 
presiding  officer  for  the  proceeding.  All 
inquiries  concerning  this  proceeding 
should  be  directed  to  Mr.  Fuller.  The 
Presentation  of  Views  will  commence  at 
3  p.m.  on  March  23,  1994,  and,  if 
additional  time  is  needed,  will  continue 
on  the  next  day  commencing  at  10  a.m., 
in  room  10257,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410. 

In  determining  that  the  requirements 
of  24  CFR  3282.152  shall  apply  in  this 
matter,  the  Secretary  has  considered  the 
factors  set  forth  at  24  CFR 
3282.152(c)(4). 

As  provided  for  by  24  CFR  3282.153, 
interested  persons  may  participate  in 
VkTiting  in  the  Informal  Presentation  of 
Views,  and  the  presiding  officer  shall,  to 
the  extent  practicable,  consider  any 
such  wTitten  materials.  Interested 
persons  may  participate  in  the  oral 
portion  of  the  Informal  Presentation  of 
Views  unless  the  presiding  officer 
determines  that  participation  should  be 
limited  or  barred  so  as  not  to  unduly 
prejudice  the  rights  of  the  parties 
involved  or  unnecessarily  delay  the 
proceedings. 


Dated;  March  7, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  94-5755  Filed  3-10-94;  8:45  am] 

BILLING  CODC  4210-37-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Impact  Statement  for  Bayou  Sauvage 
National  Wildlife  Refuge,  Orleans 
Parish,  LA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  to  advise  the 
public  that  the  Draft  Environmental 
Impact  Statement  (DESIS)  for  Bayou 
Sauvage  National  Wildlife  Refuge, 
Orleans  Parish,  Louisiana,  is  available 
for  public  review.  Comments  and 
suggestions  are  requested. 

The  proposed  action  is:  Alternative  2, 
Comprehensive  Diverse  Habitat 
Enhancement.  Comprehensive  Diverse 
Habitat  Enhancement  would  involve  a 
concerted  real  estate  acquisition 
program  to  acquire  fee  title  to  lands 
presently  administered  as  part  of  the 
refuge  but  leased  from  the  city  of  New 
Orleans  and  the  Conservation  Fund,  as 
well  as  all  additional  lands  available 
from  willing  sellers  within  the  proposed 
Bayou  Sauvage  National  Wildlife  Refuge 
Expansion  Area.  With  Alternative  2,  the 
refuge  could  be  expanded  to  30,000 
acres  in  fee  title  ownership.  The 
comprehensive  management  program 
would  focus  on  maintaining,  enhancing, 
and  restoring,  to  the  greatest  extent 
practicable,  the  diverse  natural 
communities  which  historically 
characterized  the  area. 

A  major  characteristic  of  this 
alternative  would  be  hyudrologic 
management.  This  manipulation  of 
water  levels,  period  and  extent  of 
flooding,  salinity,  and  circulation  would 
be  achieved  using  existing  and  proposed 
water  management  structures.  In 
addition  to  the  two  approved  Coastal 
Restoration  Programs  being 
implemented,  there  would  be:  (1)  Shore 
zone  stabilization,  protection,  and 
enhancement  measures  in  tidal 
wetlands  along  Lake  Pontachartrain  and 
Lake  Borgne,  (2)  bank  zone  stabilization 
and  protection  in  tidal  wetlands  along 
the  Gulf  Intracoastal  Waterivay  (GIWW). 
(3)  control  of  nuisance  animals  and 
exotic  plants,  and  (4)  maintenance  and 
enhancement  of  forested  ridge  habitat 
for  wildlife.  Consumptive  public  use. 


including  recreational  and  sport  fin  and 
shellfishing  from  banks  and  by  boat, 
limited  rabbit  hunting,  and  potential 
waterfowl  hunting  south  of  the  GIWW 
(upon  achievement  of  the  goals  of  the 
North  American  Waterfowl  Management 
Plan)  would  be  authorized. 

There  would  be  nonconsumptive 
programs  for  fish  and  wildlife 
observation,  environmental  education, 
and  archaeological  interpretation. 

A  major,  state-of-the-art  Facilities 
Program  would  be  planned  for 
Alternative  2  which  would  serve  all 
anticipated  users  of  the  refuge  (general 
public,  special  interest  groups, 
scientists,  and  refuge  personnel): 

(1)  Visitor/Interpretive  Center  (5.8  acres) — 

near  the  southeast  quadrant  of  the  1-10/ 
Turtle  Bayou  Interchange 

(2)  Environmental  Education  Center  (3  4 

acres) — south  side  of  the  U.S.  Highway 
11  and  U.S.  Highway  90  intersection 

(3)  Administrative/Maintenance  Complex 

(8.3  acres) — near  the  southeast  quadrant 
of  the  1-10/Michoud  Boulevard 
Interchange 

(4)  Trail  Head/Interpretive  Facilities 

(approximately  2.1  acres  each): 

(a)  Northwest  exit  of  I-10/Michoud 
Boulevard  Interchange 

(b)  Northwest  exit  of  I-10/Turtle  Bayou 
Interchange 

(c)  Southeast  exit  of  I-10/Turtle  Bayou 
Interchange 

(d)  Lake  Pontchartrain  Levee  north  of  1-10/ 
Little  River  Interchange 

(e)  no/Turtle  Bayou  Interchange  near 
Visitor  Center 

(fl  U.S.  Highway  11  at  Cane  Bayou 

(g)  U.S.  Highway  11  at  Irish  Bayou  Le\'ee 

(h)  Northwest  side  of  U.S.  Highway  11  and 

U.S.  Highway  90  intersection 
(i)  Northeast  side  of  U.S.  Highway  11  and 

U.S.  Highway  90  intersection 
(j)  South  side  of  U.S.  Highway  11  and  US 

Highway  90  intersection 
(k)  US.  Highway  90  near  Fort  McComb 
(1)  U.S.  Highway  90  at  the  Maxent  Levee 
(m)  Intersection  of  the  Maxent  Levee  and 

the  CSX  (Louisville-Nashville)  Railroad 

DATES:  Written  comments  are  requested 
by  May  10, 1994. 

A  public  meeting  will  be  held  at  the 
Sarah  T.  Reed  High  School.  5316 
Michoud  Boulevard,  New  Orleans, 
Louisiana  70126  at  7  p.m.  on  March  23, 
1994,  to  present  the  preferred 
alternative  and  receive  public  input. 

ADDRESSES:  Comments  should  be 
addressed  to:  Cashio,  Cochran,  Torre/ 
Design  Consortium  Ltd.,  5005  Magazine 
Street,  New  Orleans.  IJ\  70115. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Tabberer.  Wildlife  Biologist,  U.S.  Fish 
and  Wildlife  Service.  1010  Cause  Blvd.. 
Bldg.  936,  Slidell.  LA  70458,  .504/646- 
7579. 


11622 


Federal  Register  /  Vol.  59,  'No.  48  /  Friday,  March  11,  1994  /  Notices 


Dated:  March  7.  1994. 
lames  W.  Pullian.  (r.. 

Regsona]  DirfKlor 

IFR  Doc.  94-5703  Filed  3-10-94;  8:45  ami 

BILUNG  CODE  «310-a&-M 

Bureau  of  Land  Management 

(AK-967^230-05;  AA-809e-03] 

Alaska,  Publication;  Alaska  Native 
Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(e)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971,  43  U.S.C.  1601, 1613(e),  will  be 
issued  to  Chugach  Alaska  Corporation 
for  approximately  21.130  acres.  The 
lands  involved  are  in  the  vicinity  of  the 
Nellie  Juan  River.  Alaska. 

Srward  MendiMi  Alaskii 

T  1  N.R.  2E.. 
T  2N.R.  2E.. 
T.  2N..R.  3-E., 
T  3  N..R.  3E. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  ^^nchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtamed  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

-Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  April  11,  1994  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
dav-s  from  the  date  of  receipt  to  file  an 
appeal.  Apf)eals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Tprr>  R  HasseU 

Chief.  Branch  of kCS  Adjudication. 
|FK  Doc  94-5753  Filed  3-10-94;  8:45  ami 

B>;.UNG  CODE  431&->I*-P 


ICO-920-94-«1-»0-C3;  COC3491«] 

Colorado;  Proposed  Reinstatement  oT 
Terminated  Oil  and  Gas  Lease 

Under  the  provisiojis  Off  Public  Law 
^17-451.  a  petition  for  reinstatement  of 


oil  and  gas  lease  COC34918.  Cheyenne 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  luly  1,  1993, 
the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royahies  at  rates  of  $5  per  acre  and 
l6V:i  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  July  1,  1993, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  239-3783. 

Dated  March  4, 1994. 
Joan  E.  Gilbert. 

Land  Law  Exnrniner.  Lease  Closure  Team. 
[FR  Doc.  94-5639Tiled  3-10-94;  8:45  ami 

BILLING  CODE  431tKJB-M 

[NV-930-4210-05:  N-58080] 

Realty  Action:  Lease/ Pure  base  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Recreation  and  public  purpose 
lease/purchase. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  ef  seq).  The  Las  Vegas 
Center  for  Children  proposes  to  use  the 
land  for  a  treatment  center  foremotionly 
disturbed  children 

Mount  Diablo  Meridian,  Nevada 

T.  21  S..R.  60E.. 
Sec.  18:  Lots  26  and  27. 
Containing  10.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose  The  lease/purchase  is 
consistent  n-tth  current  Bureau  planning 
for  this  area  and  *vouW  be  in  the  public 
interest.  The  lease/ paterrt,  w+ien  issued, 
wi  11  be  subiect  to  the  provisions  of  the 
Recwotion  and  Pwhlic  Purposes  Act  and 


applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Art  of  August  30,  ' 
1890(43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe,  and  will  be  subject  to: 

1.  An  easement  30.00  feet  in  width 
along  with  north,  and  south  boundaries 
of  Lot  26  in  favor  of  Clark  County  for 
roads,  public  utilities  and  fiood  control 
purposes. 

2.  An  easement  30  00  feet  in  width 
along  the  north,  and  south  boundaries  of 
Lot  27  in  favor  of  Clark  County  for 
roads,  public  utilities  and  flood  control 
purposes. 

3.  Tho.se  rights  for  energy  project 
purposes  which  have  been  granted  to 
the  Federal  Energy  Regulatory 
Commission  by  Permit  No.  N-56078 
under  the  Act  of  March  3.  1879  (43 
U.S.C.  31). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
\V.  Vegas  Drive.  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  Distrirt,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

Dated  Februar>'  15. 1994 
Gary  %y«, 

Dis  tnct  Ma nager,  Los  Vpgas .  KV. 
IFR  Doc  94-5641  Filed  3-10-94; '8:45  ami 

BILLING  CODE  4310-HC-M 
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National  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  (GGNRA) 
Advisory  Commission  will  be  held  at 
7:30  p.m.  (PDT)  on  Thursday,  April  7, 
1994,  at  Building  201,  Fort  Mason,  San 
Francisco,  California.  The  Commission 
was  established  by  Public  Law  92-589 
to  provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties. 

The  main  agenda  item  at  this  meeting 
will  be  a  vote  on  the  Presidio  Committee 
Rejport  on  the  Presidio  General 
Management  Plan  Amendment  (GMPA) 
and  Environmental  Impact  Statement 
(EIS).  Discussion  on  this  report  by  the 
Advisory  Commission  has  been 
completed  following  five  public 
hearings  on  the  Presidio  General 
Management  Plan  Amendment  (GMPA) 
and  Environmental  Im.pact  Statement 
(EIS)  throughout  the  Bay  Area  in  fall  of 
1993.  The  public  comment  period 
ended  on  December  21,  1993.  No  public 
comments  on  the  Presidio  Plan  will  be 
taken  at  this  meeting. 

Also  on  the  agenda  will  be  a  report 
from  the  GGNRA  education  committee 
and  an  update  report  on  the  wetlands 
restoration  projects  at  Bolinas  Lagoon 
and  Big  Lagoon  in  Marin  County.  The 
meeting  will  also  contain  a 
Superintendent's  Report. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  April  22,  1994.  For 
copies  of  the  minutes  contact  the  Office 
of  the  Staff  Assistant,  Golden  Gate 
National  Recreation  Area,  Building  201, 
Fort  Mason,  San  Francisco,  California 
94123. 

Dated:  March  4, 1994. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  94-5661  Filed  3-10-94.  845  am) 

BILLING  CODE  WIO-TO-P 


Mississippi  River  Coordinating 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 


ACTION:  Notice  of  Meeting. 


SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Mississippi 
River  Coordinating  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-163). 

MEETING  DATE  AND  TIME:  Wednesday, 
Apnl  13,  1994;  6:30  p.m.  until  9:30  p.m. 
ADDRESSES:  Metropolitan  council 
Chambers.  Mears  Park  Centre,  230  East 
Fifth  Street,  Saint  Paul,  Minnesota. 

The  agenda  for  the  meeting  consists  of 
commission  review  and  discussion  of  a 
revised  draft  comprehensive 
management  plan  for  the  Mississippi 
National  River  and  Recreation  Area.  It  is 
anticipated  the  commission  will  vote 
whether  or  not  to  recommend  the 
comprehensive  management  plan  be 
transmitted  to  the  Governor  of 
Mirmesota  and  the  Secretary  of  the 
Interior  for  review  and  approval. 
SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696.  November  18,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Mississippi  National 
River  and  Recreation  Area.  175  East 
Fifth  Street,  suite  418,  St.  Paul, 
Minnesota  55101,  612-290-4160. 

Dated:  March  3,  1994. 
F.A.  Calabrese, 

Acting  Regional  Director,  Midwest  Region. 
jFR  Doc.  94-5662  Filed  3-10-94;  845  ara] 

BILUNG  CODE  4310-70-P 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
0MB  Reviev* 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  is  being  submitted  to  the 
Office  of  Managem.ent  and  Budget  for 
review  and  approval.  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  4136,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  ICC,  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  without 
change  of  a  currently  approved  form. 


Bureau/Office:  Office  of  Compliance  • 
Consumer  Assistance. 

Title  of  Form:  Application  for 
Certificate  of  Registration  for  Certain 
Foreign  Carriers. 

OMB  Form  Number  3120-0124. 

Agency  Form  Number:  OP-2. 

Frequency:  Initiated  by  Foreign 
Carriers  requesting  a  Certificate  of 
Registration. 

No.  of  Respondents:  420. 

Total  Burden  Hours:  840. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-5698  Filed  3-10-94;  8:45  am) 

BILLING  CODE  703&-01-P 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524fb)(l)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauiing 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

a.  1.  Parent  Corporation  and  address 
of  principal  office:  The  Birmingham 
News  Company,  2200  North  4th 
Avenue,  Birmingham,  Alabama  35203. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Mercury  Express, 
Inc.;  Alabama. 

b.  1.  Parent  Corporation  and  address 
of  principal  office:  Burlington 
Industries.  Inc.,  3330  West  Friendly 
Avenue,  P.O.  Box  21207,  Greensboro. 
NC  27420. 

2.  Directly  or  indirectly  wholly  owned 
subsidiaries  which  will  participate  in 
the  operation,  state  and  country  of 
incorporation: 
B.I.  Transportation,  Inc..  incorporated  in 

the  State  of  Delaware 
Burlington  Fabrics,  Inc.,  incorporated  in 

the  State  of  Delaware 
Burlington  Canada,  Inc.,  incorporated  in 

Canada 
Textile  Morelos,  S.A.  de  C.V., 

incorporated  in  Mexico 
Nobills-Lees,  S.A.  de  C.V..  incorporated 

in  Mexico 
Burlington  Knitted  Apparel  Services 

Co.,  incorporated  in  the  State  of 

Delaware 

c.  1.  Parent  Corporation  and  address 
of  principal  office:  Outboard  Marine 
Corporation,  a  Delaware  Corporation 
with  its  principal  place  of  business  at 
100  Sea  Horse  Drive.  Waukegan,  Illinois 
60085. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
the  State(s)  of  incorporation: 
Syracuse  Transportation,  Inc. — Indiana 
OMC  Aluminum  Boat  Group  Inc. — 

Delaware 
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OMC  Fishing  Boat  Group  Inc. — 

Delaware 
Recreational  Boat  Group  LF — Delaware 

d.  1.  The  perent  corporation  is 
Steek.asp.  Inc.  and  the  address  of  the 
principal  office  is:  1120  36th  Street  SE., 
Grand  Rapid-s.  Michigan  49508. 

2.  WhoiJy-ov'ned  subsidiaries  which 
will  participate  ic  the  operations,  and 
their  States  of  Incorporation: 
Anderson  Desk.  Inc.,  California 

corporation 
Atelier  International.  Ltd..  New  York 

corporation 
A  1  Collection,  Ltd  ,  New  York 

corporation 
Attwood  Corporation.  Michigan 

corporation 
Brayton  International,  Inc..  North 

Ca-olLna  corporation 
Bravlon  Leasing  Corporation.  North 

Carolina  corporation 
Continuum,  Inc.,  North  Carolina 

corporation 
Columbus  Circle  Realty  Corp.,  New 

York  corporation 
Design  Tex  Fabrics,  Inc..  New  York 

corporation 
Western  States  Design  Tex.  Inc.. 

California  corporation 
Hedberg  Data  Systems,  Inc.,  Connecticut 

corporation 
Legacy  Dealer  Capital  Fund.  Inc.. 

Delaware  corporation 
Metropolitan  Corporation,  Delaware 

corporation 
Metropolitan  Fabricating  Corporation. 

California  corporation 
Metropolitan  Furniture  Corporation, 

California  co.'-poration 
Revest  Inc..  Te.Kas  corporation 
SC  Transport.  Inc..  Michigan 

corporation 
Steelcase  Canada  Ltd.,  Toronto 

corporation 
Steelcase  Hong  Kong  Ltd.,  Inc.. 

Michigan  corporation 
Steelcase  Financial  Ser\  ices  Inc.. 

Michigan  corporation 
Steelcase  Financial  Services  Ltd.. 

Canadian  corporation 
Steelcase  International  Inc.,  Michigan 

corporation 
Stow  Davis  Architectural  Woodwork 

Incorporated.  Colorado  corporation 
Stow  Davis  Furniture  Incorporated, 

Indiana  corporation 
Turnstone  Inc.,  Michigan  corporation 
Vecta  Division  (a/k^a  Vecta  Contract). 

Steelcase.  Inc.,  Texas  corporation 
WDl  Realty  Co..  Michigan  corporation 

e.  1.  Parent  corporation  and  address  of 
principal  office:  Thompson  Industries, 
inc..  South  Highwav  7,  Route  1,  Box 
142.  RusseliviUe,  AR  72801. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operation  and 
.state  of  incorporation: 


Thompson  Transportation,  Inc.,  an 

Arkansas  corporation. 
Sidney  L.  Strickland,  Jr., 

Secretary 

|FR  Doc.  94-5697  Filed  3-10-94:  8:45  aia] 

B\\.L\HG  CODE  703S-41-M 


Drug 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  December  3,  1993, 
and  published  in  the  Federal  Register 
on  December  16,  1993,  (58  FR  65734), 
Anys.  Inc.,  2  Goodyear,  Irvine, 
California  92718.  made  appUcation  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Phencyclidine  (7471) 

II 

1  -Pipendinocyclot^xartecailx)- 
nitrile  (8603). 

II 

No  comments  cr  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
§  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  2.1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration 

jFR  Doc.  94-5707  Filed  3-10-94;  8:45  ami 

BIUJNC  CODE  441(MW-«I 


Importer  of  Controlled  Substances 
Notice  ot  Registration 

By  Notice  dated  December  21, 1993, 
and  published  in  the  Federal  Register 
on  December  28,  1993,  (58  FR  68664). 
the  Binding  Site,  Inc.,  5889  Oberlin 
Drive,  suite  101.  San  Diego,  California 
92121.  made  application  to  the  E>rug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 


Methaqualone  (2565)  

Lysergic  aad  diethylarrnde  (7315) 
Tetrahydrocannabirvols  (7370)  


Schedule 


Normorphine  (93'3)  

Amphetamine  (HOO) 

MethamptTetamine  (1105) 

AmobartDital  (2126) 

PhencycWine  (7471)  ..._ 

Cocaine  (9041)  _ 

Ethylnxjrphine  (9l90i  

Methadone-intermedtate  (9254) 


Sctiedule 


No  comments  or  objeclicns  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations. 
§  1301.54(e),  the  Deputy  Assi<;t.\nt 
Administrator  hereby  order?  fha^  'lie 
application  submitted  by  the  ano^c  firm 
for  registration  as  en  impvorter  of  the 
basic  clas.ses  of  controlled  substances 
listed  above  is  granted. 

Dated:  March  2, 1994. 
Gene  R.  Hai.slip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforvement 
Administration 

jFR  Doc  94-5708  Filed  3-10-94,  8:45  am] 

BILLING  CODE  4410-OS-*! 


Manufacturer  cf  Controlieci 
Substances  Notice  of  Registration 

By  Notice  dated  November  24,  1993. 
and  published  in  the  Federal  Register 
on  December  6,  1993.  (58  FR  64338), 
OMB  Pharmaceutical  Partners,  HC-02 
Box  19250,  Gurabo,  Puerto  Rico  00778- 
9250,  made  application  to  the  Drug 
Enforcement  .Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schedule 

Alfentanil  (9737)  

Sufentanil  (9740)  

II 
II 

Fentanyl  (9801)  

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  .Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
§  1301.54(eJ.  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  2. 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration 

|FR  Doc.  94-5709  Filed  3-10-94.  8:45  am] 

BILLING  CODE  44tl>-A»-M 
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Importation  of  Controlled  Substances 

Pursuant  to  section  1008  of  the 
ControUexl  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  I!  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunit}'  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311,42  of  Utle  21.  Code  of  Federal 
Regulations  (OK J,  notice  is  hereby 
given  that  on  January  25,  1994, 
Mallinckrodt  Specialty  Chem.icals 
Company,  Mallinckrodt  &  Second 
Streets.  St.  Louis.  Missouri  63147,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Coca  Leaves  (9040) 

II 

Opium,  raw  (9600)  

Opium  poQpy  (9650)  

Poppy  Straw  Concentrate  (9670) 

11 
II 
II 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  IX  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  .Apri  111, 
1994, 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—16 
(September  23,  1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
use.  958(a).  21  U.S.C.  823(a).  and  21 


CFR  1311.42  (a),  (b).  (c).  (d),  (e).  and  (f) 
are  satisfied. 

DatHd:  March  3.  1994 
Gene  R.  Uaislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc  &4-571 1  Filed  3-10-94;  8:45  am) 

BILUNG  CODE  441»-0»-M 


Manufacturer  ct  Controlled 
Substances;  Application 

Fursuar.t  tc  s  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  Februarv  8, 1994. 
Sanofi  Winth.-op  LP,  DBA  Sterling 
Organics,  33  Riverside  Avenue. 
Rensselaer.  New  York  12144.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  11 
basic  class  of  controlled  substance 
Meperidine  (S230). 

Any  other  such  apphcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  11. 
1994, 

Dated:  March  3.  1994 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

IFR  DcK.  94-5'10  Filed  3-10-94;  8:45  am] 

BIUIMG  CODE  441ft-M-li 


Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S  C.  958(i)).  the 
Attorney  Genera!  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  1  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  author.zing  the  importation  of 
such  a  substance,  provide 
manufacture.-5  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 


Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  26, 1994.  Sanofi 
Winthrop  LP.  DBA  Steriing  Organics.  33 
Riverside  Avenue,  Rensselaer,  New 
York  12144.  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  Meperidine 
(9230)  a  basic  class  of  controlled 
substance  in  Schedule  II. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  apphcation  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  April  11, 
1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c).  (d).  (e),  and  (0-  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  1 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  OfTice  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  95B(a).  21  U.SX:.  823(a).  and  21 
CFR  1311.42(a).  (b),  (cj.  (d).  (e),  and  (fl 
are  satisfied. 

Dated:  March  3.  1994. 
Gene  R.  Haislap, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dm  in  istratJon . 

IFR  D(K.  94-5712  Filed  3-10-94;  8:45  am) 
BILLING  CODE  441(M>»-M 


Manufacturer  of  Controlled 
Substances  of  Registration 

By  Notice  dated  November  24, 1993. 
and  published  in  the  Federal  Register 
on  December  6,  1993,  (58  FR  64338). 
Upjohn  Company.  7171  Portage  Road, 
M.L.  7011-126-5.  Kalamazoo.  Michigan 
49001.  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  2,5- 
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Dirn»tho\yamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  .Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assi.stant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 
Gene  R.  Hai.slip. 

Deputy  A^.^i.-'Litit  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Adminiitration. 
[FR  Doc.  94-5706  Filed  3-10-94;  8.45  ami 

BILUNG  CODE  4410-0«-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission; 
Cancellation  of  Open  Meeting 

This  notice  is  to  cancel  the  public 
meeting  of  the  Glass  Ceiling 
Commission  which  had  been  scheduled 
for  Tuesday,  March  22,  1994.  Notice  of 
ihis  meeting  was  published  in  the 
Federal  Register  on  March  4,  1994  (59 
FR  10426). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
I'jwe  D  Miller,  Executive  Director, 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
.•\venue  NW  ,  room  S-2233. 
Washington,  DC  20210,  (202)  219-7342. 

Signed  at  Washington,  DC  this  8th  day  of 
March,  1994. 
Robert  B  Reich. 
Secretary  cf  Uihor. 
IFR  Doc.  94-5766  Filed  3-10-94;  a;45  am] 
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Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  form  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
he  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  deci.sion,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  Act  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 


fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
wTiting  to  the  U.S.  Department  of  Labor. 
Emplovment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014, 
Washington,  DC  20210. 


New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 


Volume  /■ 

Maine 

ME940027  (Mar.  11, 


1994) 


Volume  11: 

Pennsvlvania 

PA940064  (Mar.  11,  1994) 
PA940O65  (Mar.  11,  1994) 

Volume  V: 

New  Mexico 

NM940006  (Mar.  11,  1994) 
Oklahoma 

OK940024(Mar  11,  1994) 
Texas 

TX940103  (Mar  11.  1994) 

TX940104  (Mar.  11,  1994) 

TX940105  (Mar.  11,  1994) 

Volume  V!: 

Arizona 

AZ940017(Mar.  11,  1994) 
Utah 

UT940022  (Mar.  11,1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  fisted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

None 

Volume  II: 

Pennsylvania 
PA 940027  (Feb.  11.  1994) 

Volume  III: 

None 

Volume  rV: 

Illinois 

IL940019(Feb.  11.  1994) 
Michigan 

MI940001  (Feb.  11,  1994) 

MI940002  (Feb.  11,  1994) 
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M1940O03  (Feb  11,1994) 
M1940004  (Feb.  11,  1994) 
M1940O05  (Feb  11, 1994) 
MI94OO07  (Feb.  11. 1994) 
MI940012  (Feb.  11. 1994) 
M19400J1  (Feb.  11,1994) 
MI940047  (Feb,  11. 1994) 
Wisconsin 
WI940019  (Feb.  11.1994) 

Volume  V: 

Oklahoma 
OK940Cn6  (Feb  11, 1994) 
OK940O18  (Feb.  11. 1994) 

Volume  V7 

Arizona 
.^Z940001  (Feb.  11.  1994) 
AZ940002  (Feb.  n,  1994) 
AZ940004  (Feb.  11,  1994) 
AZ940005  (Feb.  11,1994) 
AZ940O07  (Feb.  11, 1994) 
AZ940008  (Feb.  11,  1994) 
AZ940009  (Feb.  11. 1994) 
AZ940010  (Feb.  11,  1994) 
AZ940011  (Feb.  11,1994) 
AZ940012(Feb  11,1994) 
AZ940013  (Feb.  11,  1994) 
AZ940014  (Feb.  11,  1994) 
AZ940015(Feb  11,  1994) 
AZ940016(Feb  11.  1994) 

General  Wage  Determination 
Publication 

Genera]  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depositor}-  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  4th  day  of 
March  1994. 
Alan  L.  Moss, 

Director.  Dn-tsion  of  Wage  Determinations 
IFR  Doc.  94-5427  Filed  3-1D-94;  845  am) 
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NATlONAi.  ARCHJVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  tor  Comments 

AGENCr;  National  Archives  and  Records 

Administratjon,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
pubUc  comments  on  such  schedules,  as 
required  by  44  U.SC.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  April 
25.  1994.  Once  the  appraisal  of  the 
records  is  completed.  NAR,^  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESScS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration. 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agencv. 
SUPPLEMEffTARY  INfORMATON:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film. 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specif>'ing  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Mosl  scbeduies.  however,  cover 
records  of  only  one  office  or  program  or 


a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  b>  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefiy  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending: 

1.  Department  of  the  Army  (Nl-AU- 
90-23).  Wage  survey  data  used  to  set 
wages  for  wage  rate  civilian  emplo>>ees. 

2.  Department  of  Health  and  Human 
Services.  Indian  Health  Service.  (NI- 
SI 3-92-1).  Comprehensive  schedule 
covering  records  relating  to  Staff 
Services. 

3.  Department  of  Health  and  Human 
Services,  Indian  Heahh  Service.  (Nl- 
513-92-2)  Comprehensive  records 
schedule  relating  to  Management 
Ser\'ices. 

4.  Department  of  Justice,  Office  of 
Alien  Property  {Nl-1 3 1-93-1). 
Valueless  seized  securities. 

5.  Department  of  State.  Foreign 
Buildings  Operations  (Nl-59-94-9). 
Routine  and  faciJitative  records  relating 
to  real  estate  matters. 

6.  Department  of  the  Treasury.  Office 
of  Thrift  Supervision  {Nl-483-^92-e). 
Records  documenting  and  tracking 
consumer  complaints. 

7.  ACTION.  Office  of  Management 
and  Budget  (N 1-362-94-1).  Travel, 
transportation  and  telephone  records. 

8.  Defense  Finance  and  Accounting 
Service  (Nl-507-93-2).  Routine 
administrative  records. 

9.  National  Aeronautics  and  Space 
Administration  (Nl-255-94-2).  Records 
relating  to  industr>'  relations  and 
procurenient,  and  to  financial 
management,  audits  and  investigations 
(Chapters  5  and  S  of  the  NASA  Records 
Retention  Handbook). 

10.  National  Archives  and  Records 
Administration  fN2-70-94-l).  Raw  data 
notebooks  from  Bure«u  of  Mines  dnlling 
site  experiment  stations.  1926-1^58. 
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11.  National  Achives  and  Records 
Administration  (N2-182-94-1).  Internal 
disposal  of  fragmentary,  routine,  and 
facilitative  records  of  the  War  Trade 
Board. 

12.  On-Site  Inspection  Agency  (Nl- 
330-93-4.  Nl-330-93-5).  Routine 
administrative  records  (treaty 
monitoring  files  are  proposed  as 
permanent). 

13.  Tennessee  Valley  Authority, 
Corporate  Relations  &  Development 
(Nl-142-93-9).  Original  x-rays  that 
have  deteriorated  beyond  usefulness 
prior  to  their  scheduled  date  of 
destruction. 

Dated:  March  3,  1994. 
Ramond  A.  Mosley, 

Acting  An:hivist  of  the  United  States. 

IFR  Doc  94-5650  Filed  3-10-94;  8:45  am) 

BILUNC  CODE  TSIS-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  section  10(a)(12)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Services  to  the 
Field  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  March  29, 
1994  from  9  a.m.  to  5:30  p.m.  This 
meeting  will  be  held  in  room  730,  at  the 
Nancv  Hanks  Center.  1100  Pennsylvania 
Avenue  N\V.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  9:45  a.m.  for 
Opening  Remarks  and  Introductions; 
and  from  4:30  p.m.  to  5:30  p.m.  for  a 
Policy  Discussion. 

The  remaining  portion  of  this  meeting 
from  9:45  a.m.  to  4:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panels  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC,  20506.  202/682-5532,  TYY  202/ 
632-5496  at  least  seven  (7)  days  prior  to 
the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  J.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  March  7, 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operation,  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-5657  Filed  3-10-94;  8:45  am] 

BILUNQ  COOE  7U7-01-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  panel  (Arts  on  Television 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  5-6,  1994. 
The  panel  will  meet  from  9:15  a.m.  to 
6:30  p.m.  on  April  5,  1994  and  from  9 
a.m.  to  5  p.m.  on  April  6, 1994.  This 
meeting  will  be  held  in  room  716.  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:15  a.m.  to  9:30  a.m. 
on  April  5,  1994  for  Introductory 
Remarks  and  from  4:30  p.m.  to  5  p.m. 
on  April  6,  1994  for  a  Policy  Discussion. 

The  remaining  portions  of  this 
meeting  from  9:30  a.m.  to  6:30  p.m.  on 
April  5,  1994  and  from  9  a.m.  to  4:30 
p.m.  on  April  6,  1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated;  March  7,  1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Pane!  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-5658  Filed  3-10-94;  8:45  am] 
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Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Artists'  Communities  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  25,  1994,  from  8:30  a.m. 
to  5:30  p.m.  This  meeting  will  be  held 
in  room  714,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  5:30  p.m. 
for  Policy  and  Guidelines  discussion 
and  a  Field  Report  on  Artists' 
Communities. 

The  remaining  portion  of  this  meeting 
from  8:30  a.m.  to  3:30  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  infonnation  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  this  session  will  be 
closed  to  the  public  pursua:it  to 
subsection  (c)(4).  (6)(B)  of  section  552b 
of  Title  5,  United  States  Code. 

Any  persoa  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
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DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endov\ment  for  the 
Arts.  Washington,  DC.  20506.  or  call 
202/682-5439. 

Dated:  March  7.  1994. 

Yvonne  M.  Sabine. 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 

|FR  Doc  94-5656  Filed  3-10-94;  8:45  am] 

BILUNG  CODE  TS37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  four  meetings: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Thermal  Systems. 

Date  and  Time:  March  24,  1994;  8:30 
a.m.  to  5  p.m. 

Place:  NSF,  room  530,  4201  Wilson 
Blvd,  Arlington,  VA. 

Agenda:  Review  and  evaluate 
nominations  for  the  NSF  Young 
Inve.stigator  and  Research  Initiation 
Awards  Program. 

Contact  Person  Drs.  George  Peterson  & 
Milton  Linevsky,  Program  Directors. 
(703)306-1371. 

Date  and  Time:  March  29.  1994;  8:30 
a.m.  to  5  p.m. 

Place:  NSF,  room  530,  4201  Wilson 
Blvd.  Arlington.  VA. 

Agenda:  Review  and  evaluate 
nominations  for  the  NSF  Research 
Initiation  Award  (RIA)  and  Research 
Equipment  Grants  (REG)  Program. 

Contact  Person:  Dr.  George  P. 
Peterson,  Program  Directors,  (703)306- 
1371. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendation  to  the 
Division  of  Chemical  and  Thermal 
Systems  concerning  proposals 
submitted  to  the  Division  for  financial 
support. 

Tyjie  of  Meeting:  Closed. 

Reason  for  Closing:  The  nominations 
and  proposals  being  reviewed  include 
information  of  a  proprietar\'  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
the  nominations  and  proposals.  These 
matters  are  exempt  under  5  USC  552 
b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  March  8.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[PR  Doc   94-5763  Filed  3-10-94;  8:45  am] 

BILUNG  CODE  755^-C1-M 


NUCLEAR  REGULATORY 

COMMISSION 

Commonwealth  Edison  Co.;  LaSalle 
Count  Station,  Unit  1  Withdrawal  of 
Amendment  to  Facility  Operating 
License 

[Docket  No.  50-373] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
received  a  letter  from  Commonwealth 
Edison  Company,  (licensee)  to  withdraw 
its  application  for  an  exigent 
amendment  to  Facility  Operating 
License  No.  NPF-11,  issued  to  the 
licensee  for  operation  of  the  LaSalle 
County  Station,  Unit  No.  1,  located  in 
LaSalle  County,  Illinois.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  December  22,  1993 
(58  FR  67873). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specification  (TS)  on  a  one- 
time only  basis.  The  revision  would 
have  been  in  effect  for  a  limited  time 
period,  which  was  to  end  when  Unit  1 
next  entered  cold  shutdown,  but  no 
later  than  the  start  of  the  forthcoming 
refueling  outage  which  was  scheduled 
for  March  1994. 

Subsequently,  the  licensee  informed 
the  staff  that  it  had  complied  with  the 
requirements  of  the  LaSalle,  Unit  1,  TSs. 
Accordingly,  the  requested  amendment 
was  no  longer  needed;  the  licensee 
withdrew  its  request  for  the  subject 
exigent  amendment  in  its  letter  dated 
January'  24,  1994.  therefore,  the 
amendment  request  is  herebv 
considered  withdrawn. 

For  further  details  with  respect  to  this 
action,  refer  to  the  application  for 
amendment  dated  December  10.  1993, 
and  tlie  staffs  letter  dated  December  13, 
1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington.  DC  and  at  the  Public 
Library-  of  Illinois  Valley  Communitv 
College,  Rural  Route  No.  1,  Oglesby, 
Illinois  61348. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  March  1994. 


For  ihe  Nuclear  Regulatory  Commission. 
Anthony  T.  Gody.  Jr., 
Project  Manager.  Project  Directorate  111-2. 
Division  of  Reactor  Projects— lll/nVV,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-5665  Filed  3-10-94;  8:45  ami 

BILLING  CODE  T59ft-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J. 
Lane  (202) 942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington,  DC  20549. 

New  EDGAR  Survey— File  No.  270- 
388. 

Notice  is  hereby  given  that  pursuant 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  the 
Securities  and  Exchange  Commission 
("Commission'")  has  submitted  forOMB 
approval  a  request  to  conduct  a  survey 
of  interested  parties  regarding  the 
Electronic  Data  Gathering  Analysis  and 
Retrieval  (EDGAR)  system.  The' results 
of  the  survey  will  be  used  in  the 
evaluation  of  EDGAR's  readiness  for  and 
acceptability  in  supporl  of  possible 
mandatory  EDGAR  filing  for  all 
registrants.  Survey  responses  are 
estimated  to  require  0.25  burden  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hour  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  J.  Lane,  Associate 
Executive  Director.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington.  DC  20549  and  Gary 
Waxman,  Clearance  officer,  Office  of 
Management  and  Budget,  room  3208. 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  February  28,  1994. 
Margaret  H.  McFarland, 

Deputy  Secretary . 

[FR  Doc.  5647  Filed  3-10-94;  8:45  am) 
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[Poteas*  Mo.  34-33720;  PHe  Mo.  Sf^Amea- 
93-36] 

Self-Regutatory  Orgsnizattons: 
ArT»ef1can  Stock  Exchange,  tnc;  Order 
Approving  and  Notice  of  Fiting  and 
Oroef  Granting  Acceterated  Approval 
to  Amendment  Nos,  1  and  2  to  a 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  of  Options  on 
the  Amex  NaturaJ  Gas  fndex 

March  7.  1994. 

I.  Introduction 

On  November  12, 1993.  the  American 
Stocik  Exchange.  Inc.  ("Anjex"  at 
"Exchanj^kj '■)  submitted  to  tSe  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19fb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act"!  1  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
index  options  on  the  Amex  Natural  Gas 
Index  ("Natural  Gas  Index"  or  "Index") 
Notice  oi  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
December  16,  1993.3  This  order 
approves  the  Exchange's  proposal.  No 
conunent  letters  were  received  on  the 
proposed  rule  change.  The  Exchange 
subsequently  submitted  Amendments 
Nos.  1  and  2  to  the  proposed  rule 
change.* 

II.  Description  of  Proposal 

A  General 

The  Amex  proposes  to  trade  options 
on  the  Natural  Gas  Index,  a  new  stock 
index  developed  by  the  Amex  based  on 
natural  gas  industry  stocJts  or  American 


■  15  U  S.C  78i(bHl)  (19R«). 

»  17  CFa  240  13b-4  (1M2) 

>S«e  S«curit'««  Exchange  Act  R«l«ise  No  33512 
(December  9, 1993k  58  FW  W740  (DecninbBr  16. 
19931 

« In  AJIle^^^■ir.l«n;  No  1.  the  Exch<:}ge  pn>po«<5S  to 
providt)  ihal  the  number  of  componn-nts  in  ihe 
index  will  oijt  tncriMM  or  decrvoM  by  nvore  it^an 
33'.-5>i  hojn  the  current  mimbe;  oi  con-iponents 
(i  e.,  15)  and  tn  so  event  Mhll  mere  be  lesi  ;ban  9 
components  In  the  Indeit.  See  li^tor  hwr,  Qslre 
McOath.  MdUBsing  Director  ini\  Special  Cflur*"!. 
DenvHrtive  Securities.  Amex.  to  Rictiartl  Zdck, 
Branch  Cbtef,  UfDce  of  Dsrivali  in»  dnd  Equity 
Regulation.  Division  of  Maritet  jiogjli'ioa. 
Com.-nis.sion.  dated  January  M.  fW  ("Anyndmert 
No.  I'T  In  order  to  !ncr»ia!»e  or  derrff.i**  the  number 
of  compor«nts  in  the  Index  beyond  this  range,  the 
tji  rirge  would  be  rt~;'iiTed  to  submt!  a  I'jle  filing 
to  the  Corrjiiission  p'irsuanf  to  section  19(b)  of  the 
Act.  On  Ffbmary  22,  1904.  the  Exchar.go  illod 
Amendment  fin.  2  to  clarifv  th.il  the  position  and 
exercise  limits  for  the  Ind^x  options  would  b« 
10.500  contracts  on  the  iamn  side  of  the  murket.  S<!a 
Letter  from  Cliire  NtcCrith,  Mo^-a^in^  Dirft.'o:  and 
Sp^ecial  Counsel,  Derivative  Sec'iriti;;?.  Amex,  to 
Sharon  Lawson.  Aisistant  Director.  Office  of 
Derivatives  and  Equity  Rpguiaiion,  Division  of 
Market  Regulation.  Commis,sion.  da'ed  February  18. 
fJ94  (■■Amenomenl  No.  2"). 


Depositary  Receipts  ("ADRs'Ts  thereon 
which  are  traded  on  the  Amex,  the  New 
York  Stock  Exchange,  Inc  ("NYSE*"),  or 
are  national  market  system  securities 
traded  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDA(3-NMS").  In  addition,  the 
Amex  proposes  to  amend  Rule  901C, 
Commentary  .01  to  reflect  that  90%  of 
the  Index's  numerical  index  value  will 
be  accounted  for  by  stocks  that  meet  the 
current  criteria  and  guidehnes  for 
securities  underlying  options  set  forth 
in  Rule  915.6  The  Amex  also  proposes 
to  list  either  long-term  options  on  the 
Index  or  long-term  options  on  a 
reduced-value  Index  that  will  be 
computed  at  one-tenth  of  the  value  of 
the  Natural  Gas  Index  ("Natural  Gas 
LEAPS"  or  "Index  LEAPS").^  Natural 
Gas  LEAPS  will  trade  independent  of 
and  in  addition  to  regular  Natural  Gas 
Index  options  traded  on  the  Exchange, 
however,  as  discussed  below,  position 
and  exercise  limits  of  Index  LE.\PS  and 
regular  Index  options  wall  be  aggregated. 

B.  Composition  of  the  Index 

The  Index  is  comprised  of  fifteen 
securities  of  highly-capitalized 
companies  in  the  natural  gas  industry. 
Included  in  this  group  are  companies  In 
the  U.S.  which  are  involved  in  natural 
gas  exploration  and  production,  natural 
gas  transmission,  or  natural  gas 
distribution."  The  Exchange  w  ill  use  an 
"equal  dollar- weighted"  method  to 
calculate  the  Index.*  The  Index  was 
initialized  at  a  level  of  300  at  (he  dose 
of  trading  on  October  15, 1993. 


^  A.-1  ADR  Is  a  negotiable  receipt  wbicb  is  issued 
by  a  depositary,  generally  a  batik,  representing 
shaT«js  of  a  foreign  Issuer  that  have  been  deposited 
and  are  beld,  on  behalf  of  h.^ld'frs  of  the  ADRs,  at 
i  custodian  bank  in  the  foreign  issuer's  borne 
country.  See  discustuon  of  standards  for  ADR 
components,  in^  note  31. 

«The  Aruex's  options  listing  .standards,  whit-h  are 
anifonn  among  the  optiojw  exchanges,  provide  that 
a  security  underiymg  an  option  must,  amcng  other 
things,  meet  ihe  following  requiremer.'.s  (1)  Toe 
public  float  must  be  at  laa^t  7.000.000  share*:  (2) 
there  must  be  a  minimum  of  2.000  s?c«,khold<*rs;  ( j) 
trading  volume  must  have  been  at  least  2  4  Oiillicin 
over  the  preceding  tv»elve  cnonthn:  and  (4)  the 
market  price  mu.st  have  boan  at  Ie<i5t  $7.50  for  a 
majontv  of  the  business  days  dunng  the  prcreding 
three  calendar  montfis.  See  Amex  Rute  91S. 

'  LEAPS  is  an  acronym  for  LorgTpnri  &"juity 
Anticipatiur.  Sec'jrities. 

•  The  current  coir.ponKnl  securities  of  ths  Index 
are  Apache  Corp.;  Anadsrko  Petrokiim  Corp.; 
Burlington  Resources;  CxtosoHdaied  Natural  Css; 
Cabot  Oil  and  Gas  Corporation  (Cli.ss  A);  Enron 
Corp.;  Ensearch  Corp.;  Loubiaiia  Land  and 
Expliira'ii  n:  Milcb<d!i  Energy  and  Devtjlopriert; 
Noble  Affiliates.  Inc.;  Oryx  E.-iergy;  Pruki?r  and 
Parsley  Patroleum;  Pogo  l*roduang  Co..  Seagull 
Energy  Corp.;  and  Sorat  Inc. 

"See  infra  Section  n.D  entitled  "CalcuUlian  of 
the  Index"  for  a  description  of  this  calculation 
method. 


As  of  the  close  of  trading  on  February 
8,  1994,  the  Index  was  valued  at  276  69. 
The  market  capitalizations  of  the 
individual  stocks  in  the  Index  on  that 
date  ranged  from  a  high  of  $8.13  bilHon 
(Enron  Corp.)  to  a  low  of  S470  million 
(Cabot  Oil  and  Gas  Corp.  (Class  A)), 
with  the  man  and  median  being  $2.35 
billion  and  Si. 37  billion,  respectively. 
The  market  capitalization  of  all  the 
stocks  in  the  Index  was  $35.32  billion. 
The  total  number  of  shares  outstanding 
for  the  stocks  in  the  Index  ranged  from 
a  high  233.97  million  shares  (Enron 
Corp.)  to  a  low  of  20.56  million  shares 
(Cabot  Oil  and  Gas  Corp.  (Class  A)).  In 
addition,  the  average  daily  trading 
volume  of  the  stocks  in  the  Index,  for 
the  six-month  period  from  August  8, 
1993  through  February  8,  1994,  ranged 
from  a  high  of  522.510  snares  per  day 
(Enron  Corp.)  to  a  iow  of  36,520  shares 
per  day  (Cabot  Oil  and  Gas  Corp.  (Qass 
A)),  with  the  mean  and  median  being 
226,080  and  159.000  shares, 
respectively.  Lastly,  no  one  stock 
comprised  more  than  7.31%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounted  for  34.92%  of  the 
Index's  value.  The  percentage  weighting 
of  the  lowest  weighted  stock  was  6  08% 
of  the  Index  and  the  percentage 
weighting  of  the  five  smallest  issues  m 
the  Index  accounted  for  31.73%  of  the 
Index's  value. 

C.  Eligibility  and  Maintenance 
Standards  for  the  Inclusion  of 
Component  Stocks  in  the  Index 

Exchange  Rule  902C  specifies  critena 
for  the  inclusion  of  stocks  in  an  index 
on  which  options  will  be  traded  on  the 
Exchange.  Specifically,  rule  90 IC  states 
that  an  index  must  have  a  minimum  of 
five  stocks,  and  any  index  with  less  than 
25  component  stocks  may  not  include 
stocks  traded  on  the  Amex.'o  If, 
however,  the  Exchange  determines  fo 
increase  or  decrease  the  number  of 
Index  component  stocks  by  33*/^%  or 
more  from  its  current  level  of  1 5 
components,  the  Amex  will  submit  a 
rule  filing  with  the  Commission 
pursuant  to  section  19(b)  of  the  Act." 
The  Ext  hange  also  notes  that 


">  Accord ing'y,  the  Natural  G«a  Index  as  currenlly 
u<n&Iituted  does  not  indode  Amex-n^aded  stocks. 
The  Amex,  however.  ha£  submitted  a  proposal.  th«il, 
an-.ong  oihor  thing.s.  revises  Amex  Rule  90iC  lo 
remove  the  limllatiun  on  ths  number  of  Amex 
r.iuckj  that  can  bi?  included  in  an  index  which 
underlies  a  stock  index  option  trad^  on  the 
Exthanga.  Specifially.  iho  proposal  would  allow, 
among  other  things.  Amex-listed  stocks  to  bo 
included  in  Amex -trailed  index  optioiw  th,tt  are 
comprised  of  less  than  25  stocks.  See  Securitt^ 
Exchange  Act  ReleaM  No.  303S6  (febniary  12. 
19921.  57  FR  5497  [February  14.  1992). 

"See  Amendment  No.  1.  supra  note  4. 
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component  stocks  may  be  replaced  in 
the  event  of  certain  corporate  events, 
such  as  takeovers  or  mergers,  that 
change  the  nature  of  the  security. 
Furthermore,  the  Amex  will  be  required 
to  ensure  that  each  of  the  components 
of  the  Index  is  subject  to  last  sale 
reoorting  requirements  in  the  U.S. 

In  addition,  the  Exchange  will 
require,  as  reflected  in  amended 
Commentary  .01  to  Exchange  Rule  901C, 
that  at  least  90%  of  the  Index's 
numerical  value,  after  each  quarterly 
rebalancing  of  the  Index,  will  be 
accounted  for  by  stocks  that  meet  the 
Exchange's  options  listing  standards. 

In  choosing  among  natural  gas 
industry  stocks  that  meet  the  minimum 
criteria  set  forth  in  Rule  901C,  the 
Exchange  will  focus  only  on  stocks  that 
are  traded  on  either  the  NYSE.  Amex 
(subject  to  the  limitations  of  Rule  901C) 
or  traded  through  NASDAQ-NMS.  In 
addition,  the  Exchange  intends  to  select 
stocks  that  (1)  have  a  minimum  market 
value  (in  U.S.  dollars)  of  at  least  $75 
million,  and  (2)  have  an  average 
monthly  trading  volume  in  the  U.S. 
markets  over  the  previous  six  month 
period  of  not  less  than  one  million 
shares  except  that  component  stocks 
accounting  for  not  m.ore  than  10%  of  the 
Index  value  at  each  quarterly 
rebalancing  may  have  an  average 
monthly  trading  volume  of  not  less  than 
500,000  shares. 

The  Index  currently  has  fifteen 
component  stocks,  all  of  which  are 
eligible  for  standardized  options  trading 
Gnd  thirteen  of  the  fifteen  are  currently 
the  subject  of  standardized  options 
trading.  However,  to  address  concerns 
about  the  possibility  of  manipulation  of 
an  index  containing  a  large  percentage 
of  .stocks  that  do  not  meet  the  eligibility 
standards  applicable  to  stocks  eligible 
for  standardized  options  trading,  at  each 
quarterly  re'tDalancing,  stocks  that  meet 
the  then  current  criteria  for 
standardized  options  trading  set  forth  in 
Exchange  Rule  915  will  be  required  to 
account  for  at  least  90%  of  the  Index's 
numerical  value,  and  this  requirement 
will  be  reflected  in  commentary  to 
Exchange  Rule  901C. 

D.  Calculation  of  the  Index 

The  Index  will  be  calculated  using  an 
"equal  dollar-weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  are  represented  in 
approximately  "equal"  dollar  amounts 
in  the  Index.  The  Exchange  beli^'\es  that 
this  method  of  calculation  is  important 
since  even  among  the  largest  companies 
in  the  natural  gas  industry  there  is  a 
great  disparity  in  size  For  example, 
although  the  stOf:ks  included  in  the 
Index  represent  many  of  the  most  highly 


capitalized  companies  in  the  natural  gas 
industry,  Enron  Corp.  currently 
represents  over  23%  of  the  aggregate 
market  value  of  the  Index.  In  addition, 
while  currently  there  is  not  much 
disparity  in  the  prices  of  the  stocks 
included  in  the  Index,  using  a  price- 
weighted  method  to  calculate  the 
Index's  value  is  not  the  Exchange's 
preferred  method  since  the  prices  of 
such  stocks  can  fluctuate  significantly 
as  a  result  of  a  corporate  action  (e.g.,  a 
stock  split  or  distribution),  rather  than 
as  a  result  of  stock  performance,  causing 
the  relative  weightings  of  the  stocks 
within  the  Index  to  fluduate 
significantly. 

In  calculating  the  initial  "equal 
dollar-weighting"  of  component  stocks, 
the  Amex,  using  closing  prices  on 
October  15.  1993,  calculated  the  number 
of  shares  that  would  represent  an 
investment  of  $10,000  in  each  of  the 
stocks  contained  in  the  Index  (to  the 
nearest  whole  share).  The  value  of  the 
Index  equals  the  current  market  value 
(y.e..  based  on  U.S.  primary  market 
prices)  of  the  assigned  number  of  shares 
of  each  of  the  stocks  in  the  Index 
portfolio  divided  by  the  current  Index 
divisor.  The  Index  divisor  was  initi.illy 
calculated  to  yield  a  benchmark  value  of 
300.00  at  the  close  of  trading  on  October 
15,  1993.  Each  quarter  thereafter, 
following  the  close  of  trading  on  the 
third  Friday  of  January,  April.  July  and 
October,  the  Index  portfolio  is  adjusted 
by  changing  the  number  of  shares  of 
each  component  stock  so  that  each 
company  is  again  represented  in 
$10,000  "equal"  dollar  amounts.  If 
necessary,  a  divisor  adjustment  is  made 
to  ensure  continuity  of  the  Index's 
value.  The  newly  adjusted  portfolio 
becomes  the  basis  for  the  Index's  value 
on  the  first  trading  day  following  the 
quarterly  adjustment. 

The  Exchange  represents  that  it  has 
had  experience  making  regular  quarterly 
adjustments  to  certain  of  its  indexes 
(e.g.,  the  Amex  Institutional  Index)  and 
has  not  encountered  investor  confusion 
regarding  the  adjustments  because  they 
are  done  on  a  regular  basis  and  timely, 
proper,  and  adequate  notice  is  given  in 
the  form  of  an  information  circular 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  is  also  sent  to  the 
Exchange's  contacts  at  the  major  options 
firms,  mailed  to  recipients  of  the 
Exchange's  options  related  information 
circulars,  and  made  available  to 
subscribers  of  the  Options  News 
Network.  In  addition,  the  Exchange  will 
include  in  its  promotional  and 
marketing  materials  for  the  Index,  a 
description  of  the  equal  dollar- 
weighting  methodology.  The  Exchange 


states  that  this  procedure  has  been  used 
for  the  Exchange's  Biotechnology  Index, 
another  equal  dollar-weighted  index. 12 

The  number  of  shares  of  each 
component  stock  in  the  Index  portfolio 
will  remain  fixed  between  quarterly 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions,  such  as  the 
payment  of  a  dividend,  other  than  an 
ordinary  cash  dividend,  stock 
distributions,  stock  splits,  reverse  stock 
splits,  rights  offerings,  or  a  distribution, 
reorganization,  recapitalization,  or  some 
such  similar  event  with  respect  to  an 
Index  component  stock.  The  number  of 
shares  will  also  be  adjusted  in  the  event 
of  a  merger,  consolidation,  dissolution 
or  liquidation  of  an  issuer  of  a 
component  stock.  When  the  Index  is 
adjusted  between  quarterly  reviews,  the 
number  of  shares  of  the  relevant 
security  in  the  portfolio  will  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  new  component  stock  to  the 
nearest  whole  share.  In  both  cases,  the 
divisor  will  be  adjusted,  if  necessary',  to 
ensure  Index  continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Associations  Network  B  and  to  the 
Options  Price  Reporting  Authority 
COPRA"). 

The  Index  value  for  purposes  of 
settling  outstanding  Index  options  and 
Index  LEAPS  contracts  upon  expiration 
will  be  calculated  based  upon  the 
regular  way  opening  sale  prices  for  each 
of  the  Index's  component  stocks  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiration.  In  the  case  of 
securities  traded  through  the  NASDAQ- 
NMS  system,  the  first  reported  sale 
price  will  be  used.  Once  all  of  the 
component  stocks  have  opened,  the 
value  of  the  Index  will  be  determined 
and  that  value  will  be  used  as  the  final 
settlement  value  for  expiring  Index 
options  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  trading  day's 
(i.e..  Thursday's)  last  sale  price  will  be 
used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  of  a 


i-Sec  Securities  Exchange  Act  Release  No.  31245 
(September  28.  1992).  57  FR  45844  (October  5, 
1992). 
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compoofnt  stock  for  purposes  of 
deterrainiog  the  settJement  value  of  the 
Index,  the  Aiaex  will  wait  until  the  end 
of  the  trading  day  on  expiration 
Friday."  3 

E.  Contract  Specifications 

The  proposed  options  on  the  Index 
w  ill  be  cash-settJed,  European-style 
options. '■»  Standard  options  trading 
hours  (9:30  a.m.  to  410  p.m.  New  York 
time)  will  apply  to  the  contracts.  The 
options  on  the  Index  will  expire  on  the 
Saturday  following  the  third  Fnday  of 
the  expiration  month.  Under  Amex  Rule 
903C  the  Exchange  intends  to  list  up  to 
three  near-tenn  calendar  months  and 
two  additional  calendar  months  in  three 
month  intervals  in  the  January  cycle. 
The  Exchange  also  intends  to  list 
Natural  Gas  LEAPS,  having  up  to  thirty- 
six  months  to  expiration.  Strike  price 
interval,  bid/ask  diflerential  and  price 
continuity  rules  will  not  apply  to  the 
trading  of  Natural  Gas  LEAPS  until  their 
time  to  expiration  is  less  than  twelve 
months." 

The  options  on  the  Index  will  expire 
on  the  Saturday  following  the  thircl 
Friday  of  the  expiration  month 
(Expiration  Friday"')-  Since  options  on 
the  Index  will  settle  based  upon  the 
opening  prici:?s  of  the  component  stocks 
on  the  last  trading  dav  before  expiration 
(normally  a  Friday),  tne  last  trading  day 
for  an  expinng  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expi.-ation 
(normally  a  Thursday). 

F  Listing  of  Long-Term  Options  on  the 
Full  Value  or  Reduced  Value  Natural 
Gas  Index 

The  projxjsal  pro\'ides  that  the 
E.xc-hange  may  list  long-term  index 
options  that  expire  from  12  to  36 
months  from  listing  on  the  full-value 
Natural  Gas  Index  or  a  reduced-value 
Index  that  will  be  computed  at  one- 
tenth  the  value  of  the  fall-value  Index. 
The  current  and  closing  Index  value  for 
reduced-value  Natural  Gas  LEAPS  will 
be  computed  by  dividing  the  value  of 
the  full-value  Index  by  10  and  rounding 
the  resulting  figure  to  the  nearest  one- 
hundredth.  For  example,  an  Index  value 
of  276.46  would  be  27.65  for  the  Index 
IHAPS  and  276.43  would  become  27.64. 
The  reduced-value  Index  LEAPS  will 


have  a  European-style  exercise  and  vvill 
be  subject  to  the  same  rules  that  govern 
the  trading  of  all  the  Exchange's  index 
options,  intcluding  sales  practice  rules, 
margin  reqxiirements  arxi  floor  trading 
procedures.  The  strike  price  interval  for 
the  reduced- value  Index  LEAPS  -at  11  be 
no  less  than  $2.50  instead  of  $5.00. 

In  addition,  the  proposal  provides 
that  full-value  or  reduced-value  Natural 
Gas  LEAPS  will  be  issued  at  no  less 
than  six  month  intervals  and  that  new 
strike  prices  will  eithei  be  near  or 
bracketing  the  current  Index  value. 

G.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  a  Stof  k  Index 
Option  under  Amex  Rule  90lC(a)  and  a 
Stock  Index  Industry  Group  under  Rule 
900C(b)(l),  the  proposal  provides  that 
Exchange  rules  that  are  apphcable  to  the 
trading  of  narrow-based  index  options 
will  apply  to  the  trading  of  options  on 
the  Index.  Specifically,  Exchange  rules 
governing  margin  requirements,^* 
position  and  exercise  limits,'^  and 
trading  halt  procedures '« that  are 
applicable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index.  The 
proposal  further  provides  that,  for 
purposes  of  determining  whether  a 
given  position  in  reduced-value  Index 
LEAPS  complies  with  applicable 
position  and  exercise  hmits,  positions 
in  reduced-value  Index  LEAPS  will  be 
aggregated  with  positions  in  the  full- 
value  Index  options.  For  aggregation 
purposes,  ten  reduced-value  contracts 
will  equal  one  fixll-value  contract. 

H.  Survtrillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  La  full-value 
and  reduced-value  Index  LEAPS.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
secunties.  Furtlier,  the  Interraarket 
Surveillance  Group  ("ISG")  Agreement, 


'  ■  For  purposes  of  ibe  dailv  di'^wmination  of  the 
Index  value,  if  a  sinck  iiicluded  m  the  Indea  has 
not  open«(J  for  trading,  the  Amex  will  um  ifae 
clos.ng  value  of  that  stock  on  the  prior  t.-adir.g  day 
when  calculating  the  value  of  the  lixlex.  until  the 
stock  opens  for  trading. 

■'•  A  E  jropean-ctvlc  option  can  be  exercised  only 
diifing  a  specified  period  tjefore  the  option  expires. 

"See  Securities  Excha.-ige  Ad  Reiaafte  No.  25041 
(OioSer  16.  1987).  52  OJ  40008  itJclobw  28.  1«7) 
(order  approving  SR-Amex.«7-2^). 


'►  Pursuant  to  Am«x  Rule  462fdM2iU)5liv).  the 
marcio  requirements  for  the  Index  options  wlil  be: 
(1)  .-or  each  short  options  positions,  \C'3%  of  .he 
current  mi.-ke<  velue  of  the  options  c-on;raa  plus 
20%  of  the  underlying  aggregate  Index  value,  iess 
any  oul-ofthe-nioney  amount,  with  a  minimum 
requirement  of  the  options  prem-um  plus  10%  of 
the  underlying  Inaex  value;  and  (2)  for  long  options 
portions,  100%  ol  ;.he  options  premium  paid. 

"Pursuant  to  Amex  Rules  9CM: and  TOSC, 
respectively,  tiw  position  and  exercise  limits  for  the 
Index  options  will  be  I0.SOO  contracts,  unless  the 
Exchange  detennines.  pursuant  '.o  Rules  SOiC  and 
905C.  that  a  lower  limit  is  wHrrsnled.  See 
Amendment  No.  2.  supra  note  t. 

"Pursuant  to  AoBBx  Rule  918C  the  trading  of 
Index  options  will  be  baited  or  suspended 
whenever  trading  in  uitderlying securities  whose 
weighted  value  r<?presents  more  than  20%  of  the 
Intiex  value  are  halted  or  suspended. 


dated  July  14, 1983,  as  amended  on 
January  29,  1990,  will  be  applicable  to 
the  trading  of  options  on  the  Index.i^ 

IQ.  Finding  and  CodcIdsmiis 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). ?o 
Specifically,  the  Commission  finds  that 
the  trading  of  Natural  Gas  Index 
options,  including  full-value  and 
reduced  value  Natural  Gas  LEAPS,  will 
serve  to  promote  the  public  interest  and 
help  to  remove  impediments  to  a  free 
and  open  securities  market  by  providing 
investors  with  a  means  to  hedge 
exposure  to  market  risk  associated  with 
securities  in  the  natural  gas  industry.^! 


'"tSG  was  fortried  on  hity  14, 1983  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  inveslrgafive  information  sharing 
arrangeTTients  in  the  slock  and  options  markets.  $«« 
Inle.TTiarket  SurveilUnce  Group  .Agreement.  |uly  14, 
1993.  The  most  recent  amenrlment  to  the  ISG 
Agreemcnl.  which  incorporale*  tt>e  original 
agreement  and  all  amendir»ents  made  tbernuftBr. 
was  signed  by  iSC  members  on  January  29l  1  ^^90. 
See  Second  Amendment  to  the  Interraarket 
Surveilkance  (jroiip  Agreement.  January  29.  1990. 
The  members  of  the  ISG  are;  the  Amex:  th*  Boston 
Stock  Exchange,  Inc.:  the  Chicago  Board  Options 
Exchange,  Inc.:  the  Chicago  Stock  ExchanKe.  Inc.: 
the  National  Association  of  Securi'ies  D»<clers.  Inc.; 
the  NYSE;  the  Pacific  .Stock  Exchange,  Inc.;  and  the 
Philadelphia  Stoci  Exchange  Inc.  Because  of 
potential  opportimittes  for  tradiitg  abuses  involving 
slock  index  futures,  stock  options,  and  the 
underlying  slock  and  the  need  for  grwoter  sharing 
of  surveillance  information  for  these  potential 
intt^i-market  trading  abuses,  the  maioT  iitock  index 
futurw  exchanges  (e.g..  the  Chicago  Mercantile 
Exchange  and  :be  Chicago  Board  of  Trade)  joined 
the  ISG  as  affiliate  members  in  1990. 

'015  U.S.C  78ffb«%)  11988). 

"  Ptirsuant  to  .section  6(bK5)  of  rbe  .Act,  the 
Commission  must  predicate  approval  of  <?ny  iirw 
option  proposal  upon  a  finding  that  the 
introduction  of  su,.b  new  dt^rivative  instrument  is 
in  the  Dubiic  interest.  Such  a  finding  wou!d  ^e 
difficult  for  a  derivative  instrument  that  servK)  no 
hedging  or  other  economir  function,  because  any 
benefits  that  might  tie  derived  by  man»l 
participants  liltely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  puDlic 
confidence  in  the  integrity  of  tne  rriarlipls.  ar.d  other 
valid  regulatory  concerns,  bi  this  .-egard,  tne  trading 
of  listed  options  on  the  Natural  Gas  Index  wiii 
provide  investors  vrith  a  hedging  vehicle  tSat 
snouid  reflect  the  overall  movement  of  the  stocks 
comprising  the  natur^il  gas  indust.-y  in  the  US. 
stock  markets.  The  Commission  also  believes  thzt 
these  Index  options  will  provide  investors  with  a 
means  by  which  to  make  investment  decisions  in 
the  natural  gas  industry  sector  of  the  U.S.  stock 
markets,  allowing  them  to  efVblish  positxns  cr 
increase  existing  positmns  in  such  markets  in  a  cctst 
effective  manner.  The  Commission  also  believes 
that  the  trading  of  the  index  options  and  Index 
LEAPS  will  allow  investors  holding  positions  in 
some  or  all  of  the  undertying  securities  in  the  index 
to  hedge  thp  risk.«  associated  with  their  portfolios 
more  effictentfy  and  effectivefv.  Moreover,  the 
Corrunission  believes  that  the  reduced-value  Index 
L£APS,  t.^t  will  be  traded  on  an  index  computed 
at  one^enth  The  value  of  the  Natural  Gas  Inapx,  will 
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The  trading  of  options  on  the  Natural 
Gas  Index  and  on  a  reduced-value 
Index,  however,  raises  several  concerns, 
namely  issues  related  to  index  design, 
customer  protection,  surveillance,  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  Amex  adequately  has 
addressed  these  concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the 
Natural  Gas  Index  is  a  narrow-based 
index  The  Natural  Gas  Index  is 
comprised  of  only  fifteen  stocks,  all  of 
which  are  within  one  industry — the 
natural  gas  industry. 22  Accordingly,  the 
Commission  believes  it  is  appropriate 
for  the  Amex  to  apply  its  rules 
governing  narrow-based  index  options 
to  trading  in  the  Index  options.23 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  stocks  that 
comprise  the  Index  are  actively  traded, 
with  a  mean  and  median  average 
monthly  trading  volume  of  4.75  million 
and  3.34  shares,  respectively. 24  Second, 
the  market  capitalizations  of  the  stocks 
in  the  Index  are  very  large,  ranging  from 
a  high  of  S8.13  billion  (Enron  Corp.)  to 
a  low  of  $470  million  (Cabot  Oil  and 
Gas  Corporation  (Class  A))  as  of 
February  8.  1994.  with  the  mean  and 
median  being  $2.35  billion  and  $1.37 
billion,  respectively.  Third,  although  the 
index  is  only  comprised  of  fifteen 
stocks,  no  one  particular  stock  or  group 
of  stocks  dominates  the  Index. 
Specifically,  no  one  stock  comprises 
more  than  7.31%  of  the  Index's  total 
value  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
accounts  for  34.92%  of  the  Index's 
value. 25  Fourth,  all  of  the  component 


serve  the  needs  of  natural  gas  industry  investors  by 
providing  them  with  the  opportunity  to  use  a  long- 
term  option  to  hedg*"  their  portfolios  from  long-term 
market  moves  at  a  r«Kluced  cost. 

'^The  reduced-valu«  Natural  Gas  Index,  which  is 
comprised  of  the  same  component  securities  as  the 
Natural  Gas  Index  and  calculated  by  dividing  the 
Natural  Gas  Index  value  by  ten.  is  identical  lo  the 
Natural  Gas  Index. 

^1  See  ?uprn  Section  n.G  entitled  "Position  and 
Exercise  Umils.  Margin  Requirements,  and  Tradinj; 
Malls." 

"in  additicn.  for  the  six-month  period  between 
August  e,  1993  and  February  8.  1994.  all  of 
companies  within  the  Index  had  an  average  dailv 
trading  volume  greater  than  226.000  shares. 

^"  For  an  index  wish  a  significantly  greater 
number  of  stocks  than  tifteen  issues,  the 
Commission  might  come  lo  a  different  conclusion 
if  only  a  few  slocks  accour.ied  for  a  signincant 
portion  of  the  index's  weighting.  Further,  if  an 
index  contained  only  a  few  stocks,  the  Commission 
might  question  whether  It  can  be  traded  as  an  index 
fjioduct. 


stocks  in  the  Index  currently  are  eligible 
for  options  trading.ze  and  all  but  two 
components  have  standardized  options 
trading  on  them.  Fifth,  the  Amex,  prior 
to  increasing  or  decreasing  the  number 
of  component  stocks  by  more  than 
33Vs%,  will  be  required  to  seek 
Commission  approval  pursuant  to 
section  19(b)(2)  of  the  Act  before 
effecting  such  change. 2^  This  will  help 
protect  against  material  changes  in  the 
composition  and  design  of  the  Index 
that  might  adversely  affe<;t  the  Amex's 
obligations  to  protect  investors  and  to 
maintain  fair  and  orderly  markets  in 
Natural  Gas  Index  options.  Sixth,  the 
Amex  will  be  required  to  ensure  that 
each  component  of  the  Index  is  subject 
to  last  sale  reporting  requirements  in  the 
U.S.  This  will  further  reduce  the 
potential  for  manipulation  of  the  value 
of  the  Index.  Finally,  the  Commission 
believes  that  the  ex-pense  of  attempting 
to  manipulate  the  value  of  the  Natural 
Gas  Index  in  any  significant  way 
through  trading  in  component  stocks  (or 
options  on  those  stocks)  coupled  with, 
as  discussed  below,  existing 
mechanisms  to  monitor  trading  activity 
in  those  securities,  will  help  deter  such 
illegal  activity. 

In  addition,  the  Commission  does  not 
believe  that  the  fact  that  the  Index  is 
equal  dollar-weighted  instead  of  market- 
weighted  or  price-weighted  results  in 
the  Index  being  readily  susceptible  to 
manipulation.  Because  the  use  of  an 
equal  dollar-weighting  method  could 
give  securities  with  relatively  small 
floats  or  prices  a  greater  weight  in  the 
Index  than  if  the  Index  were 
capitalization  weighted  or  price 
weighted,  the  Commission  is  concerned 
that  this  calculation  method  could  make 
the  Index  more  readily  susceptible  to 
manipulation.  The  Amex.  however,  has 
developed  several  composition  and 
maintenance  cnleria  for  the  Index  that 
the  Commission  believes  will  minimize 
the  possibility  that  the  Index  could  be 
manipulated  through  trading  in  less 
actively  traded  securities  or  securities 
with  sm.aller  prices  or  floats.  First,  after 
each  quarterly  rebalancing,  the  Amex 
proposal  requires  that  90%  of  the 
weighting  of  the  Index  be  accounted  for 
by  stocks  that  are  eligible  for 
standardized  options  trading.  The 
Commission  believes  that  this 
requirement  will  ensure  that  the  Index 
will  be  almost  entirely  made  up  of 
stocks  with  large  public  floats  that  are 
actively  traded,  Lhus  reducing  the 
likelihood  that  the  Index  could  be 
manipulated  by  abusive  trading  in  the 
smaller  stocks  contained  in  the  Index. 


Second,  the  proposal  provides  that  to  be 
eligible  for  inclusion  in  the  Index, 
component  stocks  must  have  an  average 
monthly  trading  volume  over  the 
previous  six-month  period  of  not  less 
than  one  million  shares,  except  that 
component  stocks  accounting  for  not 
more  than  10%  of  the  value  of  the  Index 
at  rebalancing,  may  have  an  average 
monthly  trading  volume  of  less  than  one 
million  shares  but  not  less  than  500,000 
shares.  This  trading  volume  requirement 
is  considerably  higher  than  the 
requirement  contained  in  the  options 
listing  standards  for  indix-idual  equity 
opfions.  Third,  the  Commission  believes 
that  the  quarterly  rebalancing  of  the 
Index  will  further  serve  to  reduce  the 
susceptibility  of  the  Index  to 
manipulation.  Through  the  quarterly 
rebalancing,  any  "overweight"  stock 28 
will  be  brought  back  into  line  with  the 
other  stocks,  thus  ensuring  that  less 
capitalized  stocks  do  not  become 
excessively  weighted.  Fourth,  because 
the  Index  is  narrow-based,  the 
applicable  position  and  exercise  limits 
and  margin  requirements  will  further 
reduce  the  susceptibility  of  the  Index  to 
manipulation.  Lastly,  the  Amex 
represents  that  it  will  make  every  effort 
to  add  new  stocks  to  the  Index  that  are 
representative  of  the  natural  gas  sector 
and,  as  dis<.:ussed  above, 2«  will  take  into 
account  a  stock's  capitalization, 
liquidity,  and  volatility. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Natural 
Gas  Index  options  (including  full-value 
and  reduced-value  Natural  Gas  LEAPS), 
can  commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  sf)ecial 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 


^>-  Sec  supn  note  6. 

■"See  Amendment  No.  1.  supra  note  4. 


^"  A  stock  would  be  "overweight"  if  its  weight  in 
the  Index  were  greater  than  the  average  weight  of 
all  of  the  stocks  in  the  Index.  This  would  occur,  for 
example,  if  the  price  of  a  component  stock 
significantly  increased  relative  to  the  ot)ier  stocks 
in  the  Index  during  a  particular  quarter  and  prior 
10  the  rebalancing 

'"See  supro  Section  DC  entitled  "Eligibility  and 
Maintenance  Standards  for  the  Inclusion  of 
Component  Stocks  in  the  Index." 
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subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  Amex,  the  Commission 
beheves  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Natural  Gas  Index  options 
and  full-value  or  reduced  value  Index 
LEAPS. 

The  Commission  also  has  some 
concern  that  the  quarterly  rebalancing  of 
the  Index  could  result  in  investor 
confusion  because  the  number  of  stocks 
of  each  component  issuer  in  the  Index 
could  fluctuate  each  quarter.  Such 
fluctuation,  among  other  things,  could 
make  it  difficult  for  investors  to 
maintain  any  corresponding  cash 
positions  in  the  stocks  underlying  the 
Index.  The  Commission,  however,  does 
not  believe  that  the  quarterly 
rebalancing  will  result  in  dramatic 
changes  in  the  weightings  of  the 
component  securities.  Moreover,  the 
Commission  believes  the  benefits  to  be 
derived  from  using  a  quarterly 
rebalancing  will  more  than  offset  the 
potential  confusion  for  investors. 
Specifically,  the  Commission  believes 
the  quarterly  rebalancing  will  ensure 
that  no  stock  or  group  of  stocks  will 
have  a  disproportionate  impact  on  the 
Index. 

Finally,  the  Amex  has  developed 
procedures  to  ensure  that  investors  are 
adequately  notified  of  any  changes  due 
to  the  quarterly  rebalancing  of  the 
Index.  In  particular,  the  Amex 
represents  that  it  will  send 
informational  circulars  to  its  members 
notif)  ing  them  of  any  changes  to  the 
Index  as  a  result  of  the  quarterly 
rebalancing  prior  to  the  implementation 
of  those  changes.  In  addition,  the  Amex 
has  slated  that  it  will  include  a 
description  of  the  equal  dollar- 
weighting  methodology  in  all  its 
promotional  and  marketing  materials  for 
the  Index.  The  Commission  believes 
these  procedures  should  help  to  avoid 
any  investor  confusion,  while  providing 
important  information  about  the  special 
characteristics  of  the  Index. 

» 

C.  Suneillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 


manipulation. 30  In  this  regard,  the 
NYSE,  which  currently  is  the  primary 
market  for  all  of  the  Index's  component 
stocks,  is  a  member  of  the  Intermarket 
Surveillance  Group  C'lSG"),  which 
provides  for  the  exchange  of  all 
necessary  surveillance  information. 3» 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Natural  Gas  Index 
options,  including  full-value  and 
reduced-value  Index  LEAPS  on  the 
Amex  will  not  adversely  impact  the 
underlying  securities  markets. 32  First,  as 
described  above,  due  to  the  "equal 
dollar-weighting"  method,  no  one  stock 
or  group  of  stocks  dominates  the  Index. 
Second,  because  90%  of  the  numerical 
value  of  the  Index  must  be  accounted 
for  by  stocks  that  meet  the  options 
listing  standards,  the  component 
securities  generally  will  be  actively- 
traded,  highly-capitalized  stocks,  third, 
the  10,500  contract  position  and 
exercise  limits  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns.  Fourth,  the  risk  to 
investors  of  contra-party  non- 
performance will  be  minimized  because 
the  Index  options  and  Index  LEAPS  will 
be  issued  and  guaranteed  by  the  Options 
Clearing  Corporation  just  like  any  other 
standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Natural  Gas  Index 
options  (including  full-value  and 
reduced-value  Index  LEAPS)  based  on 


i"See  Securities  Exchange  Act  Release  No.  3124  3 
(September  28,  1992).  57  FR  45849  (Octolwr  5. 
1992). 

"  See  supra  note  19.  Although  the  Index 
currently  does  not  contain  ADRs,  the  proposal 
provides  that  the  Index  could  contain  ADRs 
representing  natural  gas  industry  stoclts.  If  the 
Amex  were  to  change  the  composition  of  the  Index 
so  that  greater  than  20%  of  the  Index  by  weight  was 
rppresented  by  ADRs  whose  underlying  securities 
were  not  subject  to  a  comprehensive  surveillance 
sharing  arrangement  with  the  Amex.  then  it  would 
be  difficult  for  the  Commission  to  reach  the 
conclusions  reached  in  this  order  and  the 
Commission  would  have  to  determine  whether  it 
would  be  suitable  to  continue  to  trade  options  on 
the  Index.  The  Amex  should  accordinglv.  notify 
the  Commission  immediately  if  more  than  20%  of 
the  numerical  value  of  the  Index  is  represented  by 
ADRs  whose  underlying  securities  are  not  subject 
to  a  comprehensive  surveillance  sharing  agreement. 
Such  a  change  in  the  composition  of  the  Index  may 
warrant  the  submission  of  a  rule  filing  pursuant  to 
Section  19  of  the  Act.  In  determining  whether  a 
particular  ADR  is  subject  to  a  comprehensive 
surveillance  sharing  agreement  see.  eg  .  Securities 
Exchange  Act  Release  Nos.  31529  (November  27. 
1992).  57  FR  57248  (December  3.  1992):  and  33555 
(January  31. 1994).  59  FR  5619  (February  7,  1994). 

I'' The  Commission  notes  that  prior  to  listing 
Index  options  or  full-value  or  reduced-value  Index 
LEAPS,  the  Exchange  will  be  required  to  provide 
written  representations  that  both  the  Exchange  and 
OPRA  have  the  necessary  systems  capacity  to 
support  those  new  series  of  Index  options. 


the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
securities  underlying  options  on  the 
Index. 33 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
provides  that  the  Amex  must  submit  a 
rule  filing  pursuant  to  section  19(b)  of 
the  Act  if  the  number  of  components  in 
the  Index  increases  or  decreases  by 
more  than  33 "i%.  This  amendment 
conforms  the  proposal  to  other 
proposals  recently  approved  by  the 
Commission  for  the  listing  and  trading 
of  options  on  narrow-based  indexes.34 
Amendment  No.  2  merely  states  that  the 
position  and  exercise  limits  for  the 
proposed  Index  options  will  be  set  at 
10,500  contracts  pursuant  to  Amex  Rule 
904C  consistent  with  the  Commission's 
recent  approval  order  increasing  the 
position  and  exercise  limits  for  narrow- 
based  index  options.'^  Therefore,  the 
Commission  believes  it  is  consistent 
with  section  6(b)(5)  of  the  Act  to 
approve  Amendment  Nos.  1  and  2  to  the 
Amex's  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
ayailable  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NVV., 


"Securities  Exchange  Act  Release  No.  30944 
duly  21,  1992).  57  FR  33376  (July  28.  1992). 

"■•See,  eg  .  Securities  Exchange  Act  Release  No. 
33442  Oanuary  6.  1994),  59  FR  1973  (lanuary  13, 
1994)  order  approving  the  listing  and  trading  of 
options  on  the  CBOE  Gaming  Index) 

"  See,  eg.  Securities  Exchange  Act  Release  Nu. 
33285  (December  3.  1993).  58  FR  65201  (December 
13.1993). 


Federal  Register  /  Vol.  59.  No.  48  /  Friday.  March  n,  1994  /  Notices 


11635 


Washington,  DC.  Copies  of  such  fiHng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
1, 1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'f'  that  the 
proposed  rule  change  (SR-Amex-93- 
36),  as  amended,  is  approved  contingent 
upon  the  Exchange's  submission  to  the 
Commission  of  adequate  systems 
capacity  representations. •'■' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Di-puty  Secretary. 
[FR  Doc.  94-5675  Filed  3-10-94;  8:45  am) 

BILJNG  CODE  8C10-01-4I 

[Release  No.  34-33713;  File  No.  SR-NASD- 
93-58] 

Self-Regulatory  Organizations;  Notice 
ot  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Ctiange  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Eliminating  Regulatory  Reporting 
Requirements  for  Certain  Equity 
Securities  Under  Section  2  of  Schedu'e 
H  to  ttie  NASD  Bylaws 

March  4.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act").  15  U.S.C.  78s  (b)(1).  notice  is 
hereby  given  that  on  November  17, 
1993.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and 
simultaneously  is  approving  the 
proposal. 

I  Sflf-Rpgulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Act,  and  Rule  19b-4  thereunder,  the 
NASD  has  filed  a  proposed  rule  change 
to  eliminate  a  regulator)'  reporting 
requirement  that  now  exists  for  certain 
equity  securities  under  Section  2  of 
Schedule  H  to  the  NASD  Bylaws. 


"■15  use  78s(b)(2)  (19881. 

"See  supra  note  32. 

'» 1 7  CFR  200.30-3(a)(l 2)  (1 993). 


Following  is  the  full  text  of  the 
proposal.  (Additions  are  italicized.) 

Schedule  H 

*      *      * 

Sec.  2.  Price  and  Volume  Reporting 

•  •   • 

(c)  The  reporting  requirements 
contained  in  paragraphs  (a)  and  (b)  of 
this  Section  shall  not  apply  to  any  non- 
NASDAQ  security  for  which  members 
are  required  to  report  individual 
transactions  pursuant  to  Part  XII  of 
Schedule  D  to  the  NASD  Bylaws. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Hegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  hereby  proposes  an 
amendment  to  Section  2  of  Schedule  H 
to  the  NASD  Bylaws  to  eliminate  the 
obligation  of  member  firms  to  report 
aggregate  volume  of  purchases  and 
sales,  price  range,  and  certain  contra 
party  information  for  principal 
transactions  in  equity  securities 
classified  as  non-NASDAQ  securities. 
Currently,  this  regulatory  reporting 
mechanism  extends  to  over-the-counter 
("OTC")  principal  transactions  in  equity 
securities  that  are  not  listed  on  The 
NASDAQ  Stock  Market  or  on  a  national 
securities  exchange.  It  also  extends  to  a 
small  group  of  equities  that  are  listed  on 
regional  exchanges,  but  do  not  qualify 
as  "eligible  securities"  for  purposes  of 
certain  national  market  system  plans 
governing  the  collection  and 
dissemination  of  quotation  and 
transaction  information,  respectively. 

The  foregoing  categories  of  securities 
are  subsumed  by  the  definition  of  OTC 
Equity  Security  ("OTC  equity")  in 
Section  1(b).  Part  Xll  of  Schedule  D  to 
the  NASD  Bylaws. i  Part  XII,  which  look 


effect  on  December  20. 1993.  establishes 
requirements  and  procedures  for 
reporting  individual  transactions  in 
OTC  equities  on  a  real-time  basis  (i.e., 
within  90  seconds  of  execution).  The 
reporting  requirements  and  procedures 
in  Part  XII  closely  approximate  those 
that  now  apply  to  NASD  members  when 
they  effect  transactions  in  NASDAQ- 
listed  securities. 

When  Part  XH  was  implemented  on 
December  20, 1993,  the  NASD  began 
capturing  far  more  information  for 
regulatory  purposes  than  was  previously 
captured  via  Schedule  H  reporting. 
Specifically,  the  NASD  began  collecting 
trade-by-trade  information  on  a  real- 
time basis  and  processing  that  data  to 
form  a  sequenced  audit  trail  of 
members'  trading  activity  in  individual 
OTC  equities.  Such  information  has 
greater  utility  to  the  NASD's  market 
surveillance  program  than  the  aggregate 
volume  and  price  range  data  reported 
for  principal  transactions  under  Section 
2  of  Schedule  H.^  In  essence,  the 
regulatory  purposes  underlying  the 
capture  of  Schedule  H  information  are 
satisfied  more  effectively  by  the  NASD's 
collection  and  processing  of  individual 
trade  reports  entered  in  accord  with  Part 
XII  of  Schedule  D.  The  NASD  posits  that 
no  regulatory  purpose  would  be  served 
by  continuing  Schedule  H  reporting  for 
OTC  equities  subject  to  Schedule  D 
reporting  after  December  20, 1993.3 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
llA(a)(l),  15A(b)(2)  and  (b)(6)  of  the 
Act.  Section  lla(A)(l)  contains  the 
Congressional  findings  and  policy  goals 
respecting  operational  enhancements  to 
the  securities  markets.  Basically,  the 
Congress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  enhance  the  ability 
of  investors  to  monitor  the  quality  of 
executions  received,  and  foster 


'  Pari  XI!  was  the  subiecl  of  File  No.  SR-NASI>- 
92-48.  which  was  approved  by  the  Commission  in 


Securities  Exchange  Act  Release  No.  32647  duly  16. 
1993).  58  FR  39262  duly  22.  1993). 

2  In  addition,  the  reporting  requirements  of  Part 
XII  would  require  member  firms  to  report  dual 
agency  trades  within  90  seconds  of  execution.  Such 
trades  are  not  reportable  under  Section  2  of 
Schedule  H  because  its  scope  is  limited  to  principal 
transactions. 

5  Recently,  the  NASD  represented  to  the 
Commission  that  members  are  complying  with  the 
new  real-time  transaction  reporting  requirements, 
and  that  other  than  some  minor  training  needed  for 
some  members'  staff,  the  NASD  has  found  no 
regulatory  or  surveillance  problem*  with  re»pect  to 
memtjer  compliance  with  the  new  provisions. 
Telephone  conversation  between  Michael  Kulczak. 
N.^SD  and  Betsy  Prout,  Commission,  on  February 
9.  1994. 
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competition  among  market  participants. 
Section  15A(b)(2)  requires  the  NASD,  as 
a  registered  national  securities 
association,  to  have  the  capacity  to 
enforce  members'  compliance  with  all 
applicable  provisions  of  the  Act  as  well 
as  the  NASD's  own  rules.  Finally, 
Section  15A(b)(6)  requires  that  the 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  and  facilitate 
transactions  in  securities. 

The  NASD  submits  that  elimination  of 
Schedule  H  reporting  requirements  for 
securities  classified  as  OTC  equities — 
concurrently  with  the  implementation 
of  real-time  trade  reporting  for  those 
same  securities — will  produce 
operational  efficiencies  for  member 
firms  by  permitting  the  use  of  existing 
reporting  techniques  and  procedures 
applicable  to  NASD.AQ-listed  securities. 
From  the  NASD's  perspective,  it  will 
eliminate  what  has  become  redundant 
mechanism  for  the  capture  of  regulatory 
data  to  surveil  trading  in  OTC  equities. 

B  Self-Fegulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  resuh  in  any 
burden  on  competition  that  is  not 
necessan,'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Rpgulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  ,\ction 

The  N.-\SD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the 
publication  in  the  Federal  Register.  The 
NASD  grounds  its  request  on  the 
following  factors:  (1)  The  December  20, 
1993  effective  date  of  real-time  trade 
reporting  requirements  for  OTC  equities, 
which  requirements  were  approved  by 
the  Commission  earlier  this  year;  (2)  the 
more  comprehensive  and  real-time 
nature  of  the  transaction  data  reported 
under  new  Fart  XII  of  Schedule  D  versus 
the  aggregate  and  historical  character  of 
data  currentlv  reported  under  Section  2 
of  Schedule  H:  (3)  the  NASD's  ability  to 
process  trade-by-trade  data  received 
under  Part  XII  to  form  an  electronic 
audit  trail  file  for  surveillance  of  trading 
in  OTC  equities;  and  (4)  in  light  of  the 
preceding  factors,  the  lack  of  any 


regulatory  purpose  to  be  served  by 
continuing  Schedule  H  price  and 
volume  reporting  from  December  20, 
1993,  onward. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and  in 
particular,  with  the  requirements  of 
section  15A(b)(2).  Section  15A(b)(2) 
requires,  among  other  things,  the  NASD 
to  have  the  capacity  to  enforce 
compliance  by  its  members  and  persons 
associated  with  its  members  with  the 
provisions  of  the  Act  and  with  the 
NASD's  rules. 

As  the  Commission  stated  in  the 
recent  order  approving  the  NASD's  real- 
time trade  reporting  provisions  for  OTC 
equities,  the  Commission  believes  that 
by  providing  the  NASD  with  real-time 
reports  of  transactions  in  those 
securities  and  enabling  the  construction 
of  audit  trails,  the  new  reporting 
provisions  will  improve  significantly 
the  NASD's  ability  to  regulate  the 
market  in  those  securities.*  The 
Commission  also  believes  that  real-time 
trade  reporting  in  the  relevant  securities 
supersedes  the  aggregate  reporting 
requirements  for  principal  transactions 
found  in  Schedule  H  to  the  NASD  By- 
Laws.  The  Commission  agrees  with  the 
NASD  that  the  regulatory  purpose 
underlying  the  capture  of  Schedule  H 
informaii*»n  is  satisfied  more  effectively 
by  the  NASD's  collection  and 
processing  of  individual  trade  reports 
entered  in  accord  with  Part  XII  of 
Schedule  D,  and  that  no  regulatory 
purpose  is  served  by  continuing 
Schedule  H  reporting.  Thus,  the 
Commission  believes  that  the  recently 
approved  real-time  reporting 
requirements,  as  compared  to  the 
Schedule  H  reporting  requirements, 
should  improve  the  NASD's  capacity  to 
enforce  compliance  by  its  members  and 
persons  associated  with  its  members 
with  the  provisions  of  the  Act  and  with 
the  NASD's  rules.  Elimination  of  the 
redundant,  less  informative  Schedule  H 
reporting  requirements,  therefore,  is 
appropriate  and  consistent  with  section 
15A(b)(2)ofthe  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  filing  thereof. 
Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  avoid  member 
confusion  as  to  whether  real-time 
transaction  reporting  and  Schedule  H 


reporting  are  both  required,  when  dual 
reporting  would  serve  no  regulatory 
purpose  and  would  create  an 
unnecessary  and  unintended  e.xpense  to 
NASD  members. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  1,  1994. 

VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
15A{b)(2)ofthe  Act. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Markpt  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200  30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-5646  Filed  3-10-94;  8:45  ami 
BILLING  CODE  801(M}1-M 


(Release  No.  34-33721;  File  No.  SR-PSE- 
94-05] 

Self  Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Filing  and  Order 
Granting  Temporary  Accelerated 
Approval  to  Proposed  Rule  Change 
Relating  to  Listing  of  Municipal 
Securities. 

March  7. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, '  and 
rule  19b— 4  thereunder,^  notice  is  hereby 


<  See  supra  note  1 . 


•15U.S.C.  78s(b)(l)(1982). 
•'17CFR240.19b-4(1991). 
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given  that  on  February  1.5,  1994,  the 
Pacific  Stock  Exchange  Incorporated 
("PSE")  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange. 
Subsequently,  the  PSE  amended  its  rule 
filing  to  comport  the  numbering  of  the 
proposed  rules  with  the  Rules  of  the 
Exchange  that  are  currently  in  effect .3 
The  PSE  is  requesting  accelerated 
approval  of  the  proposed  rule  change  as 
certain  municipal  securities  the 
E.xchange  may  wish  to  list  are  likely  to 
be  issued  prior  to  the  thirtieth  day 
following  publication  of  notice  of  the 
proposed  rule  change  in  the  Federal 
Register.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  is  simultaneously 
approving  the  proposal  for  an  interim 
period  through  July  5,  1994. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
rules  3.2  and  3.5  to  provide  listing  and 
delisting  guidelines  applicable  to 
municipal  securities.  New  rule  5.13(i) 
would  provide  that  all  aspects  of  the 
trade  reconciliation  process,  including 
comparison,  settlement,  and  clearing, 
will  be  governed  by  the  applicable 
requirements  of  the  Municipal 
Securities  Rulemaking  Board  ("MSRB"). 
The  proposed  rule  change  would  also 
create  an  exemption  from  the  FSE's  off- 
board  trading  rules  for  municipal 
securities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
its  rule  3.2  to  provide  that  municipal 
securities,  as  defined  in  section  3(a)(29) 
of  the  Act.  are  eligible  for  listing  on  the 
Exchange. 

To  be  eligible  for  listing,  a  municipal 
security  must  be  rated  as  investment 
grade  by  at  least  one  nationally 
recognized  rating  service,  and  satisfy  the 
Exchange's  distribution  criteria  for 
bonds  of  issuers  whose  corporate 
securities  are  not  listed  on  the 
Exchange,  i.e.,  the  size  of  the  issue  must 
be  at  least  S20  million  principal 
amount/aggregate  market  value,  with  at 
least  100  holders.  In  addition,  the 
Exchange  may  consider  such  other 
information  as  it  deems  necessary  to 
evaluate  the  appropriateness  of  the  issue 
for  exchange  trading,  including  the 
financing  structure  and/or  arrangement 
of  the  issuer. 

The  E.xchange  is  proposing  that  any 
municipal  securities  that  it  lists  be 
assigned  to  a  specialist  and  traded  in 
accordance  with  all  PSE  regulations 
otherwise  applicable  to  the  trading  of 
securities  listed  on  the  Exchange.  As 
with  corporate  bonds,  trade  reports  and 
quotation  information  will  be 
disseminated  over  Network  B.  However, 
to  ensure  uniformity  of  practice  within 
the  securities  industry,  proposed  rule 
5.13(i)  provides  that  all  aspects  of  the 
trade  reconciliation  process,  including 
comparison,  settlement,  and  clearing, 
will  be  governed  by  the  applicable 
requirements  of  the  MSRB.'* 

The  proposed  rule  change  will  also 
amend  PSE  Rule  5.46  to  specify  that  any 
purchase  or  sale  of  a  municipal  security 
shall  be  exempt  from  the  provisions  of 
the  Exchange's  off-board  trading  rules. 

Further,  the  proposed  rule  change  is 
not  intended  to  otherwise  alter  the 
existing  regulatory  framework  and 
oversight  applicable  to  municipal 
securities  trading. s 


'Sp«  letter  from  Michael  Pierson.  Senior 
.Mtompy.  Market  Regulation.  Pacific  Stock 
Exchange.  Inc.  to  Scott  C.  Kursman,  Attorney. 
Division  of  Market  Regulation,  Commission  (March 
2.  1994). 


*  MSRB  rule  G-3  provides  specitic  qualification 
requirements  for  municipal  securities  principals 
and  representatives.  In  light  of  the  PSE's 
qualification  requirements  for  specialists,  the 
Exchange  believes  it  is  appropriate  solely  for 
purposes  of  this  temporary  120-day  approval  period 
for  the  PSE  to  rely  on  this  requirement  for  its 
specialists  in  lieu  of  the  rule  G-3  standards.  It  is 
important,  however,  that  any  specialist  selected  by 
the  PSE  for  a  listed  municipal  security  be  familiar 
with  the  characteristics  of  municipal  securities. 

'The  National  Association  of  Securities  Dealers 
("NASD")  has  the  authority  to  enforce  the  MSRB 
rules.  The  Exchange  notes  that  it  will  also  be 
responsible  for  enforcing  MSRB  rules  for  the  listed 
municipal  securities.  The  PSE's  enforcement  in  this 


Finally  the  Exchange  is  proposing  to 
amend  its  delisting  guidelines  (rule  3.5) 
to  provide  that  a  municipal  security 
would  be  subject  to  delisting  in  the 
event  it  were  no  longer  rated  as 
investment  grade  by  a  nationally 
recognized  rating  service. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in. 
securities,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  0*hers 

No  wTitten  comments  were  solicited 
or  received  with  rerpect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PSE  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis  for  an  interim 
period  through  July  5,  1994.  During  this 
period,  PSE  would  be  able  to  list 
qualifying  municipal  securities.  Also, 
during  this  period.  PSE  will  file  a 
proposed  rule  change  requesting 
permanent  approval  of  the  listing  of 
municipal  securities  that  would  be 
subject  to  full  notice  and  comment. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


regard  will  not  preempt  or  limit  in  any  manner  the 
N.^SD's  authority  to  ad  In  this  area. 
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Commission,  and  all  writlnn 
t  ammiintciitions  relalmg  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  nwy  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE  AH 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  1.  1994. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6(b)  of  the 
Act.  in  general  and  furthers  the 
objectives  of  section  6(h)(5).  in 
particular,  in  that  it  is  designed  to 
promote  (ust  and  equitable  pnnciples  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respert  to. 
and  facilitating  trBnsacfions  in, 
securities,  and,  in  general,  to  protect 
investors  aid  the  public  interest. 

Only  mun  id  pal  bond  issuers  that 
quali.^  under  PSE's  proposed  non- listed 
corporate  issuer  distribution  criteria 
will  be  considered  for  listing  on  the 
Exchange.  These  criteria,  along  with  any 
other  information  relevant  to  determine 
whether  the  issue  is  appropnate  for 
exchange  trading,  should  ensure  that 
only  municipal  Ixind  issues  that  can 
support  a  liquid  trading  market  will  be 
listed  on  the  Ejiciiange.  Moreover,  the 
regulatory  scheme  in  place  for 
municipal  securities  now  would 
continue  to  apply  to  PSE-listed 
municipal  securities,  with  the 
additional  coverage  of  the  PSE 
surveillance  program  to  the  trading  of 
the  listed  municipal  sei:uoties. 

The  Commission  finds  good  r^^use  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  8ft<^r  the  date 
of  publishing  notice  of  the  filing  thereof 
Temporary  accelerated  approval  of  the 
PSE's  proposal  is  appropriate  bo<~£us8 
certain  municipal  securities  the 
exchange  may  wish  to  list  are  iikeiy  tu 
be  issued  prior  to  the  thinieih  day 
following  publication  of  notice  of  the 
proposed  ni'e  change  and  it  is  neres.s<try 
lo  infonn  prospective  issuers  that  their 
securities  are  eligible  for  listing  and  that 
the  Exchange  has  in  place  guidelines 
and  procedures  applicable  to  such 
securities.  Moreover,  municipal 
securities  are  not  a  new  produd  and 
indeed  are  comparable  in  all  material 
respe<  ts  to  other  muni(  ipal  securities 


Ifidt  are  currently  traded  in  other 
established  and  regulated  markets. 
Finally,  PSE-listed  municipal  securities 
will  be  traded  like  other  PSE-listed 
bonds  and  will  be  subject  to  apphcabie 
MSRB  rules. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  ISR-PSE-94-05) 
be,  and  hereby  is,  approved  for  an 
interim  period  of  120  days  through  July 
5,1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200  30-3(8)(1 2l. 
Margaret  R  McFaHand, 
Deputy  Secretary. 
|FR  Doc  94-5678  Rled  5-10-94:  8  45  ami 

BtCDNO  COOC  SO>0-OV-M 

[Release  No.  34-33723;  Rte  Ho.  SA-PMx- 
93-21) 

Seif-Regutatory  Organizations;  Ordef 
Granting  Approval  srvd  Mot)ce  of  FUlng 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  to  a 
Proposed  Rule  Change  by  the 
Pt^iladelphia  Stock  Exchange,  Inc., 
Relating  to  Trading  Rotations 

Mrirch  7   1994 

On  June  8, 1993.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder, 2  a  prop>osed  rale  change 
dealing  with  options  rotation 
procedures.  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
September  22. 1993. '  No  comment 
letters  were  received  on  the  proposed 
rule  change.  The  Exchange  subsequently 
filed  .Amendment  No.  1  to  the  proposed 
rule  change.*  This  order  approves  the 
Exchange's  proposal. 


'  15  L.  SC  79s(hKlMl«)8) 

J  17  CFR  240  19t>-4  (19925. 

1  S««  S^ur1tie$  Exch?T^e  Ad  Hijmwm  No.  32881 
(September  U,  1993)  58  FR  49346  (S<»pt«nb«  22, 
1993)  ("Excha-ige  Acl  Release  No.  iZHei  ), 

<  In  Amendrr.er.t  No.  1  to  the  proposed  rule 
chan{.-e.  \*hich  was  filed  with  the  Coram'.»eion  on 
Mdr<_h  2.  1994,  the  Exrhinge  proposes  ;o  arnend 
proposed  Commcniary  .03fb)  to  refilcrf  certain 
idnguage  from  the  original  version  of  the  parag.'apb 
as  it  appf^an  in  Rule  101,  Specifically.  .03(h)  would 
provide  that  notice  of  a  rola'ion  to  be  conducted 
due  !o  ur.'jsiial  maript  conditions  mast  be 
divs^rminB'ed  tothe  Uading  floor  ro  later  tiian  4.10 
p  m.  Eastern  Standard  Tl-ne  (E.S  T ).  In  addition, 
surh  rotation  wr?u!d  not  begin  until  ten  mi.TJtej 
after  the  required  nofica  :«  given.  Filially,  the 
Exch«i>ge  propos«r«  to  »rrn»nd Con^jne-.fary  JOlU)  to 
Rule  1047  to  specify  that  opening  rctaticns  hn 
lo>:ftn  currency  options  shall  ocnir  promptly 
following  the  opening  of  trading,  as  opposed  ta  "at 
the  times  fbted  l>y  'he  Exchange,"'  as  originally 


The  Phlx  is  proposing,  vvith  some 
substantive  amendments,  to  move  the 
text  of  Phlx  Rule  101,  Commentary  .01 
(a)  through  (d)  to  a  new  Commentary  .03 
to  Phlx  Rule  1047,  which  deals  with 
trading  rotations.*  Proposed 
Commentary  .03  to  Rule  lO-i?  would 
permit  stock  option  trading  after  4;  10 
P.M.  E.ST,  in  the  context  of  a  trading 
rotation  approved  by  the  Exchange's 
Options  Committee  due  to  either 
unusual  circumstances,  or  the  opening 
or  reopening  of  a  stock  underl\ing  a 
particular  equity  option.  The  Exchange 
believes  that  this  change  v»'ill  mere 
logically  group  rotation  procedures  in 
one  rule  for  ease  of  reference. 

The  specific  substantive  chcnges 
being  made  to  the  text  from 
Commentary  .01  to  Rule  101  are  es 
follows.  First,  the  reference  in  Rule  101. 
Commentary  01(a).  to  the  reopening  of 
trading  in  the  underlying  "after  3  30 
p  m  "  is  being  deleted  The  proposed 
language  instead  provides  that  a  trading 
rotation  may  occur  promptly  after  the 
opening  or  reopening  of  L-ading  in  the 
underlying  security.  The  Exchange 
believes  3;30  p.m.  E.S.T.  is  an  arbitrary 
deadline  which  could  be  ineffective  in 
certain  situations.*  Secondly,  the 
Exchange's  Options  Committee,  as 
opposed  to  two  floor  officials  £s 
currently  provided  in  Rule  101.  must 
approve  such  any  post-closing  rotation. 
The  Exchange  believes  this  is  consistent 
with  the  remainder  of  Phlx  Rule  1047 
for  which,  v.hen  approval  for  an  action 
is  required,  it  is  the  appropriate 
standing  committee  which  must  gnnt 
such  approval  Because  Commentary  .03 
would  apply  only  to  equity  options,  the 
Exchange  believes  that  it  is  appropriate 
to  require  approval  from  the  Options 
Committee  for  post-closing  trading  of 
stock  options.' 

In  addition  to  these  amendments, 
because  Rule  1047  applies  to  the  foreign 
ciirrency  options  floor  as  well  as  to  the 
equity  options  floor,  the  Phlx  is 
proposing  to  amend  1047(c)  to  state  that 
the  "appropriate  fioor  standing 
committee,"  as  opposed  to  solely  she 
Options  Committee,  has  authority  to 
delay  en  options  opening,  halt  trad!i7g, 
or  reopen  after  a  halt.  Rule  1047(r),  as 
emended,  would  include  the  ability  to 


proposed.  Se«  hett^  fromyGera'd  OTonTiell,  Vici 
PTe.3!dent,  Mark«i  Siirvelllanre,  PhU.  to  Sharon 
Lawinn,  As-ist^n'  Dir<?<1or.  Office  oftVnva'iwJS 
and  Etjjity  Rogula'ion  Division  of  Marit.M 
P?gu'ation,  Comini«..";''jn.  dat'»d  February  26, 1994 
("Amendrri^nt  No.  1") 

'The  Exchange  is  alsc  pr.oposing  'o  amend 
C'-nunenidTy  .01  lo  Rule  101  loclarJy  thai  the  rate 
deals  solely  w;th  stocl  option  trading  otiumng 
after  4;10  p  m.  E.S.T.  and  that  any  such  trading 
must  be  c«nducled  pursuant  to  Rule  1047. 

•See  Ajuendment  No.  1,  supro  note  4. 


Federal  Register  /  Vol.  59,  No.  43  /  Friday.  March  11.  1994  /  Notices  11639 


open  an  options  class  for  trading  where 
the  underlying  stock  did  not  open  or 
where  current  quotations  are 
unavailable  for  any  foreign  currency, 
and  to  conduct  a  closing  rotation  on  the 
trading  day  prior  to  expiration  where 
the  underlying  stock  did  not  open 
during  that  day  or  was  halted  as  of  its 
normal  close  of  trading.  Such  trading 
and  closing  rotations,  however,  could 
only  be  conducted  if  such  action  is 
deemed  necessary  in  the  interests  of 
maintaining  a  fair  and  orderly  market 
and  to  protect  investors. 

The  Phlx  is  also  proposing  to  amend 
Conmientary  .02  to  Rule  1047  to  provide 
that  the  determination  to  open  options 
trading  where  the  underlying  security 
did  not  open  for  trading  or  where 
foreign  currency  quotations  are 
unavailable  will  be  made  by  the 
appropriate  floor  standing  committee,  as 
opposed  to  solely  the  chairman  of  that 
committee. 

Furthermore,  the  Phlx  proposes  to 
amend  Commentary  .01(d),  whicli 
governs  closing  rotations  at  expiration. 
The  proposed  language  slates  that  where 
nn  underi>'ing  stock  does  not  trade  or 
where  Iradmg  was  halted  as  of  the 
normal  close  of  trading  in  the  primary 
market  for  that  stock  (i.e.,  4  p.m.  E.S.T.) 
on  the  day  prior  to  expiration,  with  the 
approval  of  the  Options  Committee,  a 
closing  rotation  in  the  expiring  equity 
options  may  be  conducted  immediately 
after  the  time  at  which  the  options 
normally  cease  free  trading.  The 
Exchange  believes  that  by  establishing  a 
more  objective  standard,  the  proposed 
deadline  would  provide  notice  to  floor 
traders  and  customers  alike.  Under  the 
proposal,  however,  the  standing 
committee  may  still  determine  not  to 
open  the  option  at  all. 

Finally,  the  Phlx  also  proposes  to 
further  amend  Rule  1047  by:  (1) 
Specif)'ing  in  1047(a)  that  closing 
rotations  are  only  required  for  expiring 
equity  options  contracts;  (2)  specifying 
in  Commentary  .01(a)  that  the  deadline 
for  opening  foreign  currency  options 
will  be  promptly  after  the  current  time 
those  options  open  for  trading;  s  and  (3) 
adding  a  heading  ("Modified 
Rotations")  to  Commentary  .01(b). 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)  ^  in  that 
the  proposal  is  designed  to  foster  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 


mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest.  Specifically,  the  Commission 
believes  that  the  proposed  rule  change 
should  serve  to  minimize  investor 
confusion  by  grouping  all  of  the 
Exchange's  rotation  procedures  in  one 
rule  for  ease  of  reference.  In  addition, 
the  Commission  believes  that  the 
proposed  changes  to  Rule  1047  apply 
more  objective  standards  to  Phlx's 
rotation  procedures  which  will  provide 
consistency  in  the  application  of  those 
procedures. 

The  proposed  change  to  Rule  1047(c) 
to  permit  the  appropriate  floor 
committee  to  open  for  trading  an  equity 
option  or  foreign  currency  option  where 
trading  in  the  underlying  equity  security 
or  foreign  currency  has  not  opened  or 
has  been  halted  raises  concerns 
regarding  the  integrity  of  the  price  of  the 
options.  Certainly,  where  there  is  a 
regulatory  hah  in  the  trading  of  the  • 
underlying  or  trading  in  the  underlying 
is  suspended  pursuant  to  section  12(k) 
of  the  Act  the  Phlx  would  not  be 
permitted  to  trade  the  related  options. "o 
Moreover,  the  appropriate  floor 
committee  can  only  commence  trading 
an  option  based  upon  a  finding  that  it 
is  necessary  in  order  to  maintain  a  fair 
and  orderly  market  and  to  protect 
investors.  In  making  this  determination, 
the  Commission  would  expect  the  fioor 
committee  to  en.sure  the  integrity  of  the 
pricing  of  the  options  and  would  expect 
this  authority  to  only  be  used  in  the 
most  exceptional  of  circumstances. 

Finally,  with  respect  to  post-closing 
trading  of  stock  options,  the 
Commission  believes  that  Options 
Committee  approval  is  a  higher  level  of 
review  than  the  current  standard  in  Rule 
101  which  merely  requires  approval 
from  two  floor  officials  for  such  trading. 
This  higher  level  of  review  should 
ensure  that  post-closing  trading  occurs 
only  where  appropriate  under  the  rule. 

1  ne  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  with 
respect  to  the  time  for  conducting 
opening  rotations  in  foreign  currency 
options.  Amendment  No.  1  merely 
conforms  the  proposed  rule  language  to 


"Id. 

"ISU.S.C  78f(b)(5)(l968). 


'"Telephone  convprsaiion  between  Gerald 
OConnell.  Vice  President.  Market  Sui^eillance. 
Phlx,  and  Brad  Rjtter.  Attorney.  Office  of 
Dtrivalives  and  Equity  Regulation.  Division  of 
Market  Regulation.  Commission,  on  March  7.  1994. 
Additionally,  the  PhU  would  not  he  permitted  to 
trade  options  when  trading  in  equity  securities  has 
Ijeen  halted  as  a  result  of  decreases  in  the  Dow 
lones  Industrial  Average  ('DJIA ")  of  250  or  400 
points  below  the  closing  value  of  the  DJIA  from  the 
previous  trading  day. 


the  intent  expressed  by  the  Exchange  in 
its  original  proposal.  The  Exchange,  in 
its  original  proposal,  represented  that  a 
purpose  of  the  proposed  rule  change 
was  to  establish  that  the  deadline  for 
opening  foreign  currency  options  would 
be  promptly  following  the  current  lime 
those  options  open  for  trading."  The 
Commission  believes  that  the 
amendment  to  change  "at  the  times 
fixed  by  the  Exchange"  to  "promptly 
following  the  opening  of  trading"  more 
accurately  reflects  this  intent. 
Amendment  No.  1  also  reincorporates 
language  from  the  text  of  Rule  101 
which  the  Exchange  originally  proposed 
to  delete.  The  effect  of  this  portion  of 
Amendment  No.  1  is  merely  to  move  an 
existing  procedure  from  one  rule  to 
another.  Based  on  the  foregoing,  the 
Commission  finds  good  cause  for 
accelerating  approval  of  Amendment 
No.  1  to  the  proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Acl,'^  that  the 
proposed  rule  change  (SR-Ph!x-93-21) 
is  hereby  approved. 

For  the  Cxiinraission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Deputy  Secretan 

IFR  Doc  94-5677  Filed  3-10-94;  8:45  am| 

BILLING  CODE  8010-01-M 


[Release  No.  IC-20114;  File  No.  812-8862] 

American  Skandia  Lite  Assurance 
Corporation,  et  al. 

March  4.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 
APPLICANTS:  American  Skandia  Life 
Assurance  Corporation  ("Skandia  Life"), 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub-Accounts)  (the  "Variable 
Account"),  and  Skandia  Life  Equity 
Sales  Corporation  ("SLESCO"). 
RELEVANT  1W0  ACT  SECTIONS:  Exemption 
requested  under  Section  6(c)  from 
sections  2fS(a)f2)(C)  and  27(c)(2). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction 
from  the  assets  of  the  Variable  Account 
of  the  mortality  and  expense  risk  charge 
assessed  under  certain  variable  annuity 
contracts  (the  "Contracts"). 


'  <  See  Exchange  Act  Release  No.  328B1.  supra 
note  3. 

"15U.S.C.7es(b)(2){l9e8). 

"  17  CFR  200.30-3(a)(12)  (1993). 
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flUNO  OATt:  The  application  was  filed 
on  March  3.  1994. 

HEARMQ  on  MOTW1CATJ0N  OF  MEAfaNG:  An 
order  granting?  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5.30  p.m.  on 
March  29,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
Apphcants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wT'tPr's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDR£SS£S:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW  .  Washington,  DC  20549. 
Applicants,  One  Corporate  Drive, 
Shelton,  Connecticut.  06484-9932. 
FOfl  FURTHER  1NF0RMATX3M  COtlTACT: 
Wendy  Finck  Fnedlander.  Senior 
Attomev,  or  MitJiael  V.  Wible.  Spedal 
Counsel'  at  (202)  272-2080,  Office  of 
Insurance  Products  (Division  of 
Investment  .Management. 
SUPPt.£MENTARY  MFORMATtOM:  Following 
IS  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  Skar.dia  Life  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Connecticut,  all  of  whose 
issued  and  outstanding  shares  of  capital 
stock  are  di.Tctly  owned  by  American 
Skandia  Investment  Holding 
Corporation,  which  in  turn  is  uhimateiy 
wholly-owned  by  Skandia  Insurance 
Company,  Ltd,  a  Swedish  corporation. 

2.  The  Variable  Account  is  registered 
under  the  1940  Ad  as  a  unit  investment 
trust.  The  Contracts  are  individual  and 
group  flexible  premium  lax-de'erred 
variable  annuity  contracts. 

3.  SLESOO  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts.  SLESCO  is  registered 
under  the  Securit-es  Exchange  Act  of 
1934  and  with  the  National  Assorjation 
of  Securities  Dealers,  Inc.  as  a  broker- 
dealer. 

4.  The  Variable  Account  will  invest  in 
shares  of  one  or  more  investment 
portfolios  of  American  Skandia  Trust, 
the  Life  and  Annuity  Trust  of  such  other 
fund  or  funds  as  may  be  made  available 
by  Skandia  Life  and  the  Variable 
Account  (the  "Funds").  Purchasers  of 
Contracts  may  allocate  purchase 


payments  or  account  value  to  one  or 
more  sub-accounts  of  the  variable 
account,  each  of  whitii  will  Invest  is  a 
corresponding  portfolio  of  the  Funds. 

5.  During  the  accumulation  period, 
Skandia  Life  will  deduct  from  the 
Variable  Account,  on  a  daily  basis,  an 
administration  charge  at  the  rate  of 

0  15%  per  armum.  Prior  to  the  annuity 
date  and  upon  surrender,  Skandia  Life 
will  deduct  a  maintenance  fee  of  the 
lesser  of  2%  of  account  vahie  of  the  sub- 
accounts of  $30  per  annuity  year  from 
the  sub-account  holdings  attributable  to 
any  particular  Contract  in  the  same 
proportion  as  each  sub-account  holding 
bears  to  the  account  value  of  such 
Contract.  The  administraticn  and 
maintenance  fees  cannot  be  increased 
by  Skandie  Life.  The  administration  and 
maintenance  charges  are  assessed  at 
amounts  that  Skandia  Life  represents 
are  necessary  to  recover  the  actual  costs 
of  maintaining  and  administering  the 
Contracts  and  the  Variable  Account. 

6.  A.  mortality  and  expense  ri.sk 
charge  will  be  deducted  daily  from  the 
net  asset  value  of  the  Variable  A.ccount 
at  the  rate  of  1.25%  per  annum  of  the 
net  assets  in  the  Variable  Account.  Of 
that  amount,  approxinrtately  0.90%  is 
allocable  to  Skandia  Life  s  assumption 
of  mortality  nsks,  and  0.35%  is 
allocable  to  Skandia  Life's  assumption 
of  the  expense  risks.  Skandia  Life 
assumes  this  mortahty  risk  by  virtue  of 
annuity  rates  incorporated  in  the 
Contracts  that  cannot  be  changed. 
Additional  mortality  risks  are  assumed 
when  the  sub-accounts  decline  in  vahie 
resulting  in  losses  to  Skandia  Life  in 
paying  death  benefits.  The  expense  risk 
undertaken  by  Skandia  Life  is  that  the 
administration  and  maintenance  fees, 
which  are  guaranteed,  may  be 
insufficient  to  cover  the  actual  costs  of 
maintaining  the  Contracts  and  the 
Variable  Account. 

7.  A  contingent  deferred  sales  charge 
("CDSC")  may  be  as-sessed  on  full  or 
partial  surrenders.  The  Contract  offers 
free  withdrawal  privileges.  This 
privilege  permits  a  Contract  owmer  to 
partially  surrender  without  any  CDSC 
being  imposed  up  to  the  greater  of  the 
Contract  s  growth  plus  unliquidated  old 
purchase  payments,  or  10%  of  purchase 
payments  per  annuity  year, 
cumulatively.  "Growth  "  equals  the 
then-current  cash  value  le<*  all 
unliquidated  purchase  payments. 
"Unliquidated  "  means  not  previously 
surrendered.  "Old  Purchase  Payments" 
are  those  allocated  to  account  value 
more  than  seven  years  prior  to  the 
partial  withdrawal.  Any  amounts  so 
withdrawn  shall  be  deemed  to  come 
first  from  Growth,  then  from 
Unliquidated  Old  Purchase  Payments. 


For  purposes  of  the  CDSC,  amounts 
withdrawn  under  the  free  withdrawal 
privilege  are  not  considered  a 
liquidation  of  purchase  pavTnenfs.  On 
full  or  partial  surrenders,  the  CDSC  on 
any  Unliquidated  new  purchase 
payments  surrendered  in  excess  of  the 
free  withdrawal  privilege  is  given  by  the 
following  schedule: 


Year 

CDSC 
(percent) 

1  _ 

2 „ 

5  !!!!!"Z"!"!!"I""!ZZ!!~~I 

7 
7 
6 
5 
4 

6 - _..._ 

7 

3 
2 

&♦ „ _ 

0 

For  purposes  of  calculating  the  CDSC, 
partial  surrenders,  excluding  amounts 
taken  under  the  free  withdrawal 
privilege,  will  be  considered  to  come 
first  from  any  amount  available  as  a  ft^e 
withdrawal,  then  from  new  purchase 
payments.  If  there  are  muhiple  new 
purchase  pa^tnents,  the  one  received 
earliest  is  liquidated  first,  than  the  one 
received  next,  and  so  forth.  In  no  event, 
however,  will  the  total  CDSC  for  a 
particular  Contract  exceed  9%  of  the 
purjhase  payments  for  a  Contract  or 
otherwise  violate  the  requirements  of 
Rule  6c-8  under  the  1940  Act. 

8.  Skandia  Life  deducts  an  amount 
equal  to  any  premium  taxes  due  in 
relation  to  a  Contract.  Should  Skandia 
Life  determine  that  the  tax  is  payable  in 
relation  to  purchase  payinents  received, 
the  charge  will  be  asses.sed  prior  to  t.^e 
allocation  of  amounts  to  the  sub- 
accounts. Should  Skandia  Life 
determine  that  the  tax  is  payable  in 
relation  to  the  Variable  Account  value 
applied  to  purchase  annuity  payments 
at  the  time  of  annuitization,  then  the 
charge  is  assessed  at  that  time.  No 
charge  is  curreiitiy  being  made  for 
corp>orafe  federal  income  taxes  that  may 
be  attributable  to  the  sub- accounts. 

Applicants'  Legal  Analysis  and 
G^nditions 

1.  Sei.tions  26(a)(2HC)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor  or 
underwriter  thereof  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments  are 
deposited  wiLh  a  qualified  trustee  or 
custodian  and  held  under  arrangements 
which  prohibit  any  peyment  to  the 
depositor  or  principal  underwriter 
except  a  fee,  not  exceeding  such 
reasonable  amounts  as  the  Commission 
may  prescribe,  for  performing 
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bookkeeping  and  other  administrative 
services. 

2.  Applicants  request  exemptions 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessar>'  to 
permit  the  deduction  of  the  mortaUty 
and  expense  risk  cliarge  from  the  assets 
of  the  Variable  Account  under  the 
Contracts. 

3.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
reasonable  in  relation  to  the  risks 
undertaken  by  Skandia  Life  and  within 
the  range  of  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  base  this  representation  on 
Skandia  Life's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Skandia  Life  represents 
that  is  will  maintain  a  memorandum, 
available  to  the  Commission,  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
the  results  of,  its  comparative  survey. 

4.  Applicants  acknowledge  that  the 
contingent  deferred  sales  charge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts. 
Applicants  also  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses  not 
reimbursed  by  the  sales  charge.  Skandia 
Life  represents  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and 
Contract  owners.  The  basis  for  such 
conclusion  will  be  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Skandia  Life  at  its  administrative 
offices,  and  will  be  available  to  the 
Commission  upon  request. 

5.  Skandia  Life  represents  that  the 
Variable  Account  will  invest  only  in 
management  investment  companies  that 
undertake,  in  the  event  the  company 
adopts  a  plan  to  finance  distribution 
expenses  under  Rule  12b-l  under  the 
1940  Act,  to  have  a  board  of  directors, 

a  majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan. 

Conciusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(d)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  from  the  assets  of  the  Variable 
Account  under  the  Contracts  meet  the 
standards  in  section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 


exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Ehvision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
IFR  Doc  94-5649  Filed  3-10-M.  8:45  am] 
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[Rel.  No.  IC-20115;  No.  812-8718] 

Northwestern  National  Life  Insurance 
Company,  et  al. 

March  7, 1994. 

AGENCY:  Seciuities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Nothwestem  National  Life 
Insurance  Company  ("Northwestern"), 
Northstar/NWNL  Variable  Account 
("Variable  Account"),  and  NW'NL 
Northstar  Distributors,  Inc.  ("Northstar 
Distributors")  (collectively, 
"Applicants"). 

RELEVANT  1940  ACT  SECDONS:  Order 
requested  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  granting  exemptions  from 
the  provisions  of  sections  26(a)(2)  and 
27(c);2)ofthe  1940  Act. 
SUMKIARY  Of  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Variable  Account 
of  mortahty  and  expense  risk  charges  in 
connection  with  the  offer  and  sale  of 
certain  flexible  premium  individual 
deferred  variable  annuity  contracts. 
FlUNG  DATES:  The  application  was  filed 
onOt-cember  13,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5;30  p.m.  on  April  1.  1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  wTiting  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretarv.  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 


Applicants,  Northwestern  National  Life 
Insurance  Company,  20  Washington 
Avenue  South,  Minneapolis,  Minnesota 
55401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvo.'Uie  Hunold,  Senior  Counsel  (202) 
272-2676,  or  Wendell  M.  Faria,  Deputy 
Chief,  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEHHENTARY  INFORMATIOH:  Following 
is  a  summary  of  the  application:  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Pubhc 
Reference  Branch. 

Applicants'  Representations 

1.  Northwestern,  a  wholly-owned 
subsidiary  of  The  NWNL  Companies, 
Inc.,  a  holding  comp>any,  sells  life 
insurance  and  annuities,  employee 
benefits,  and  retirement  contracts  in  the 
District  of  Columbia  and  all  states 
except  New  York.  As  of  December  31, 
1992,  on  a  consolidated  basis. 
Northwestern  had  $108  biUion  of  life 
insurance  in  force  and  its  assets 
exceeded  $9  billion. 

2.  The  Variable  Account  is  a  separate   . 
account  established  by  Northwestern  lo 
fund  variable  annuity  contracts, 
including  the  Northstar/NWNL  Annuity 
("Northstar  Annuity").  A  notification  of 
registration  on  Form  N-8A  to  register 
the  Variable  Account  as  a  unit 
investment  trust  under  the  1940  Act, 
and  a  registration  statement  on  Form  N- 
4  under  the  Securities  Act  of  1933  to 
register  the  Variable  Account  and  the 
flexible  premium  individual  deferred 
retirement  annuity  contracts 
("Northstar/NWNL  Annuity"),  have 
been  filed  with  the  Commission.  The 
Variable  Account  has  a  subaccount 
("Subaccount ")  for  each  investment 
option  offered  under  the  Contracts.  Each 
Subaccount  will  invest  solely  in  a 
corresponding  investment  portfoUo 
("Portfolio  ")  of  the  Northstar/NWNL 
Trust  ("Northstar  Fund  ")  Other  funds 
and  portfolios  may  be  made  available  in 
the  future. 

Variable  Account  as,sets  are  owned  by 
Northwestern  but  are  held  separately 
from  its  other  assets.  The  portion  of 
Variable  Account  assets  equal  to  the 
reserves  and  other  contract  habilities  of 
the  Variable  Account  are  not  chargeable 
with  liabilities  incurred  in  any  other 
business  Northwestern  may  conduct. 
Income,  if  any,  and  gains  and  losses. 
realized  or  uiu^alized,  on  the  Variable 
Account  are  credited  to  or  charged 
against  the  amount  allocated  to  the 
Variable  Account,  without  regard  to 
other  income,  gains  or  losses  of 
Northwestern. 

3.  Northstar/NWNL  Trust  has  filed 
with  the  Commission  a  registration 
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statement  on  Form  N-lA.  The  Northstar 
Fund  will  be  a  diversified,  open-end, 
management  investment  company  vvith 
a  series  of  Portfolios,  as  defined  in  Rule 
18f-2  under  the  1940  Act.  The  assets  of 
each  Portfolio  are  separate  from  the 
assets  of  other  Portfolios.  Each  Portfolio 
has  separate  investment  objectives  and 
policies  and,  thus,  operates  as  a  separate 
investment  fund.  Consequently,  the 
investment  performance  of  one  PortfoHo 
has  no  effect  on  the  investment 
performance  of  any  other  Portfolio. 
Shares  of  the  various  Portfolios  of  the 
Northstar  Fund  will  be  sold  to  the 
Variable  Account  at  net  asset  value. 

4.  Northstar  Distributors  will  sen-e  as 
the  distributor  and  principal 
underwriter  of  the  Contracts.  Northstar 
Distributors  is  registered  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer  and  is  a  member  of  the 
National  Association-of  Securities 
Dealers,  Inc. 

5.  The  Northstar  Annuity  will  be 
offered  in  connection  with  non-tax 
qualified  plans  ("Nonqualified 
Contracts")  or  retirement  plans  that 
qualify'  for  favorable  federal  income  tax 
treatment  ("Qualified  Contracts").  The 
Northstar  Annunity  requires  certain 
minimum  initial  payments. 
Contractowners  may  allocate  premium 
payments,  and  later  transfer 
accumulated  Contract  Value,  among  and 
between  the  different  Subaccounts  or  to 
ihe  Fixed  Account  prior  to  the  Annunity 
Commencement  Date.  A  Guaranteed 
Death  Benefit  will  be  payable. 

6.  Various  fees  and  expenses  are    "" 
deducted  from  each  Contract.  An  annual 
contract  charge  of  S35  per  Contract  Year 
will  be  deducted  pro  rata  from  the 
Fixed  Account  and  each  Subaccount  in 
which  a  Contract  is  invested  prior  to  the 
Annuity  Commencement  Date,  after 
which  it  will  be  deducted  in  equal 
installments  from  each  annuity 
payment.  This  charge  is  guaranteed  not 
to  increase  and  will  compensate 
Northwestern  for  administrative 
services  provided  under  the  Contracts. 
A  daily  administration  charge,  equal  to 
an  annual  rate  of  .15%,  is  deducted 
from  the  assets  of  the  Variable  Account 
to  reimburse  Northwestern  for 
administrative  services  it  provides  with 
respect  to  the  Variable  Account. 
Currently,  there  are  no  transfer  charges 
or  processing  fees  for  partial  surrenders. 
Northwestern,  however,  reserves  the 
right  to  impose  a  charge  of  up  to  $25  per 
transfer,  and  a  charge  not  to  exceed  the 
lesser  of  1%  of  the  partial  surrender 
amount  or  $25.  These  administrative 
charges  will  be  deducted  in  reliance  on 
Rule  26a-l  under  the  1940  Act.  Each 
charge  represents  reimbursement  only 
for  administrative  costs  expected  to  be 


incurred  over  the  life  of  the  Contract. 
Northwestern  does  not  anticipate  any 
profit  from  any  of  these  charges. 

7.  A  contingent  deferred  sales  charge 
("CDSC")  may  be  assessed  for  partial 
withdrawals,  surrenders,  or  if  the 
Annuity  Commencement  Date  is  less 
than  two  years  from  the  date  a  Contract 
is  issued,  The  CDSC  applies  to  each 
purchase  payment  for  a  period  of  up  to 
six  years  after  receipt  of  that  payment, 
after  which  the  payment  may  be 
withdrawn  without  a  CDSC.  Contract 
Value  in  excess  of  accululated  purchase 
payments  also  may  be  withdrawn 
without  a  CDSC.  The  CDSC  schedule  is 
as  follows: 


Years  since  payment  received 

CDSCas 
percentage 
of  each  pur- 
chase pay- 
ment 

0 

7 

1  

7 

2 

5 

3 

5 

4 

4 

5 

3 

6 

2 

7      

0 

After  the  first  Contract  Year,  up  to  10 
of  total  purchase  payments  to  which  the 
CDSC  would  otherwise  apply  may  be 
withdrawn  once  each  year  without 
incurring  the  CDSC.  The  CDSC  will 
apply  to  subsequent  withdrawals.  After 
the  annual  free  surrender  each  year, 
purchase  payments  are  considered  to  be 
withdrawn  on  a  first-in  first-out  basis, 
and  before  earnings  thereon.  A  CDSC  is 
not  imposed  in  event  of  annuitization 
after  the  first  two  Contract  years  or  upon 
payment  of  the  Death  Benefit. 

Northwestern  does  not  currently 
anticipate  that  the  CDSC  will  generate 
sufficient  funds  to  pay  the  cost  of 
distributing  the  Contracts,  If  the  CDSC 
is  insufficient  to  pay  the  cost  of 
distributing  the  Contracts,  the 
deficiency  will  be  met  from  Fixed 
Account  assets,  which  may  include 
amounts  derived  from  the  mortality  and 
expense  risks  charge  discussed  below. 

8.  An  annual  charge  of  1.25%  of  the 
Variable  Account's  assets  will  be 
deducted  for  mortality  and  expense 
risks  assumed  by  Northwesterrii  of 
which  approximately  .85%  is  for 
mortality  risks  and  .40%  for  expense 
risks.  The  1.25%  rate  is  guaranteed  not 
to  increase.  If  the  charge  is  insufficient 
to  cover  the  assumed  risks,  the  loss  will 
be  assumed  by  Northwestern. 
Conversely,  the  charge  may  be  a  source 
of  profit  for  Northwestern  which  will  be 
added  to  its  surplus.  Northwestern 
currently  anticipates  a  profit  from  this 
charge.  Any  profits  which  may  result 


from  this  charge  may  be  used  by 
Northwestern  for.  among  other  things, 
the  payment  of  distribution,  sales  and 
other  expenses. 

The  mortality  risk  assumed  by 
Northwestern  under  the  Contracts  arises 
from  its  contractual  obligation  to  make 
periodic  annuity  payments  in 
accordance  with  annuity  tables  and 
other  contract  provisions  regardless  of 
how  long  all  Annuitants  or  any  one 
Annuitant  may  live.  Thus,  it  is  assured 
that  neither  an  Annuitant's  longevity 
nor  an  improvement  in  life  expectancy, 
generally,  will  adversely  affect  monthly 
annuity  payments. 

Northwestern  also  incurs  a  mortality 
risk  in  connection  with  the  Guaranteed 
Death  Benefit.  Prior  to  age  85,  and 
during  the  first  seven  Contract  Years, 
the  Death  Benefit  is  the  greatest  of  (a)  all 
purchase  payments  less  any 
withdrawals,  or  (b)  the  Contract  Value. 
Prior  to  age  85  and  after  the  seventh 
Contract  Year,  the  Guaranteed  Death 
Benefit  is  the  greatest  of  (a)  all  purchase 
payTnents  less  any  withdrawals,  (b)  the 
Contract  Value,  or  (c)  the  Contract  Value 
on  the  most  recent  Contract 
Anniversary,  plus  any  purchase 
payments  since  that  anniversary  and 
minus  any  withdrawals  since  that 
anniversary.  There  is  no  extra  charge  for 
this  guarantee. 

The  expense  risk  assumed  by 
Northwestern  is  that  its  actual 
administrative  expenses  will  exceed  the 
amounts  recovered  through  the 
administration  charges. 

9.  Northwestern  will  pay  premium 
taxes,  if  any.  when  due  and  reserves  the 
right  to  deduct  the  amount  of  the  tax 
either  from  purchase  payments  or  at  a 
later  date.  No  other  charges  currently 
are  made  against  the  Variable  Account 
for  federal,  state  or  local  taxes,  but  these 
charges  for  taxes,  or  the  economic 
burden  resulting  from  such  taxes,  may 
be  imposed  in  the  future. 

10.  The  Fund  will  pay  its  investment 
adviser  a  fee  for  managing  its 
investments  and  business  affairs.  Each 
portfolio  of  the  Fund  is  responsible  for 
all  its  operating  expenses. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  "necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purpo.ses  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act." 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act.  in  relevant  part,  prohibit 
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a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  quaUfied  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  'underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties  is 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  exemptions 
from  sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Variable  Account  of  the  1 .25% 
charge  for  the  assumption  of  mortality 
and  expense  risks.  Applicants  represent 
that  the  charge  is  consistent  with  the 
protection  of  investors  because  it  is  a 
reasonable  and  proper  insurance  charge 
to  compensate  Northwestern  for 
assuming  the  mortality  and  expense 
risks.  Northwestern  represents  that  the 
1.25%  per  annum  mortality  and 
expense  risks  charge  is  within  the  range 
of  industry  practice  for  comparable 
annuity  products.  This  representation  is 
based  upon  an  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  the  current 
charge  levels,  existence  of  charge  level 
guarantees,  and  guaranteed  annuity 
rates.  Northwestern  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

4.  The  charge  for  mortality  and 
expense  risks  may  be  a  source  of  profit 
which  would  increase  Northwestem's 
general  assets  available  to  pay 
distribution  expenses  not  reimbursed  by 
a  sales  charge.  There  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Contrartowners.  The  basis  for  that 
conclusion  will  be  set  forth  in  a 
memorandum  which  will  be  maintamed 
by  Northwestern  at  its  administrative 
offices  and  made  available  to  the 
Commission  upon  request. 

5.  The  Variable  Account  will  only 
invest  in  management  investment 
companies  which  undertake,  in  the 
event  any  such  company  adopts  a  plan 
under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  a  board  of 
directors  or  trustees,  a  majority  of  whom 
are  not  interested  persons,  formulate 
and  approve  any  such  plan. 


Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the  exceptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  &4-5676  Filed  3-10-94;  845  ami 
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[Release  Na  35-25996] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ") 

March  4, 1994. 

Notice  is  hereby  given  that  the 
following  fihng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applic^tion(s)  and/or  declaration(s) 
should  .>ubmit  their  views  in  writing  by 
March  28, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  a  ser\'e  a  copy 
on  the  relevant  apphcant(s)  and/ or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fad  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  ?iny  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company,  et  al.  (70-8233) 

The  Southern  Company  ("Southern  '). 
a  registered  holding  company,  and 
Southern  Company  Communications, 
Inc.  ("Communications"),  both  at  64 
Perimeter  Center  East.  Atlanta,  Georgia 
.30346,  have  filed  an  application- 
declaration  under  Sections  6(a),  7,  9(a), 
10, 12(b)  and  13  of  the  Act  and  Rules 


45,  50,  50(a)  (5),  81,  87,  90,  91.  93  and 

94  thereunder. 

Southern  profKjses  to  form 
Communications  and  to  acquire  directly 
all  of  its  authorized  capital  stock  of 
1,000  shares,  with  a  par  value  of  $1  per 
share.  Communications  will  provide  the 
following  services  ("Communications 
Services"):  it  will  design,  construct, 
finance,  maintain  and  operate  the 
Southern  system's  future 
communications  systems,  including  a 
mobile  radio  network  that,  when 
complete,  will  provide  contiguous  or 
"seamless"  mobile  radio  service;  it  will 
manage  all  equipment  procurerT>ent  and 
inventory  maintenance  activities, 
represent  the  Southern  system  in  any 
necessary  licensing  activities  before  the 
Federal  Communications  Commission 
("FCC")  and  become  the  FCC  licensee  of 
the  800  MHz  mobile  radio  system  and 
acquire  and  hold  any  other  rights  or 
interests  in  property  (e.g.,  leases  of 
transmitter  towers)  necessary  for  the 
construction,  networking,  and  efficient 
operations  of  this  network;  and  it  will 
provide  operations,  maintenance, 
management  and  technical  services  for 
frequency  Ucensees  in  cormection  with 
frequencies  which  third  parties  own 
that  are  used  in  connection  with  the  800 
MHz  system  of  Communications. 

The  new  system  will  modernize, 
update  and  replace  the  existing  mobile 
radio  systems  currently  being  utilized 
by  the  operating  companies  through  a 
wireless  system  that  performs  the 
functions  of  two-way  voice,  dispatch 
and  data  transfer  on  a  seamless, 
integrated  basis.  The  new  system  will 
consist  of  towers,  transmitters, 
telecommunications  network  facilities, 
associated  vehicular  and  portable 
mobile  user  equipment,  and  control 
stations  spaced  to  provide  coverage 
throughout  Georgia,  Alabama,  northern 
Florida,  on  or  north  of  Florida  Highway 
40  (to  cover  the  general  service  areas  of 
Gulf  Power  Company,  trcnsmission 
corridors  to  interconnected  utilities 
including  Southern's  largest  wholesale 
customers  and  a  corridor  to 
Tallahassee),  southern  Mississippi  (to 
cover  the  general  service  area  of 
Mississippi  Power  Company)  and  a 
corridor  to  the  state  capital  in  Jackson, 
Mississippi  ("Expanded  Southern 
Territory"). 

Southern  has  initiated  the  license 
application  process  at  the  FCC  to  obtain 
the  necessary  frequencies  and  has 
contracted  to  obtain  the  necessary 
equipment  and  technology  for  the  new 
system.  The  frequency  applications 
have  included  Industrial  Land 
Transportation  ("ILT"),  General 
Category  and  Specialized  Mobile  Radio 
(  "SMR")  800  MHz  frequencies. 
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Southern  represents  that  there  are  not 
sufficient  ILT  and  General  Category 
frequencies  available  to  meet  Southern's 
needs  in  congested  markets,  such  as 
Atlanta.  Southern,  however,  will  be  able 
to  use  its  ILT  and  General  Category 
licenses  to  supplement  the  SMR 
frequencies  it  obtains  through 
intercategory  sharing  procedures. 
Southern  states  that,  taking  technology 
and  ecomonics  into  account,  the 
minimum  number  of  frequencies 
required  in  urban  areas  in  42 
frequencies  and  that  it  will  have 
between  42  and  50  frequency  pairs 
across  its  system.  Southern  will  seek 
additional  frequency  channel  pairs  in 
order  to  optimize  use  of  the  new  system, 
but  it  states  that  it  can  meet  its  system 
needs  with  the  currently  obtainable 
frequencies. 

To  permit  system-wide  coverage  and 
interconnection  with  the  public  switch 
telephone  network,  the  800  MHz  fixed 
transmitter  stations  will  be  networked 
together,  employing  microwave  and 
landline  telecommunications  facilities. 
The  telephone  interconnects  will  permit 
direct  communications  between 
customers  and  filed  personnel  and 
quick  access  to  information  by  filed 
personnel. 

The  system  would  be  primarily 
offered  to  associate  public  utility 
companies  and  to  the  industrial, 
commercial  and  other  retail  and 
wholesale  customers  of  the  associate 
companies,  including  interconnected 
utilities,  as  well  as  federal,  state  and 
local  public  safety,  law  enforcement, 
and  emergency  management 
governmental  agencies,  as  well  as  other 
agencies  of  the  governments  of  the  states 
of  Georgia.  Alabama.  Mississippi  and 
Florida  ("Base  Service"),!  The  Base 
Ser\  ice  would  also  include  service  to 
other  affiliates  and  subsidiaries  of 
Southern,  to  the  e.xtent  they  are  located 
within  the  Expanded  Southern 
Territory.  Any  excess  capacity  beyond 
the  Base  Service  would  be  marketed  to 
others.2  It  is  expected  that  users  will  be 
charged  a  monthly  service  fee  in 
addition  to  a  change  based  on  the  actual 
use  of  the  system  through  assessed 


'  Southern  states  that  it  is  anticipated  that  a 
portion  of  such  classes  of  users  and  other  holders 
of  radio  frequency  licenses  may  place  their  own 
radio  frequencies  within  the  new  system  and  have 
Communications  manage  the  frequencies  so  that 
they  can  be  integrated  on  a  compatible  basis  and 
operated  in  the  overall  service,  but  they  would  be 
reserved  for  emergency  communications  with  the 
ability  to  "spill  over"  to  other  frequencies  when 
necessary 

^  Southern  asserts  that  the  term  excess  capacity, 
in  the  context  used  for  the  mobile  radio  system, 
means  the  capacity  which  does  not  interfere  with 
or  preclude  the  communications  necessary  for 
operation  of  the  Base  Service. 


charges  for  times  of  use.  The  monthly 
service  fee  and  the  time  of  use  charges 
will  be  based  upon  competitive  fair 
market  value  pricing. 

Communications  proposes  that  the 
operating  companies  be  charged  the  cost 
of  providing  Communication  Services  to 
them  in  accordance  with  Rules  81,  and 
91.  Southern  states  that  the  rates 
involved  are  completely  and  normally 
subject  to  public  regulation  by  the  FCC 
and  may  also  be  subject  to  state 
regulation;  thus,  it  states,  the  provision 
of  mobile  radio  services  will  be  charged 
to  associate  companies  in  the  Southern 
.system  on  the  basis  of  market  prices  in 
accordance  with  Rule  81 — the 
transactions  will  be  on  terms  which  are 
comparable  to  those  offered  to  non- 
associate  customers  having  due  regard 
to  any  differences  of  quality  or  quantity. 
Southern  estimates  that  this  will  result 
in  an  annual  reduction  in  costs  to  the 
operating  companies  of  $6  million  per 
year  as  compared  to  fully  allocated 
costs.  The  operating  expenses  such  as 
general  and  administrative  expenses 
and  overheads  will  be  spread  evenly 
over  all  users,  regardless  of  class. 
Southern  states  that  the  operating 
companies  and  their  ratepayers  will  be 
the  beneficiaries  of  economies  of  scale 
because  their  proportionate  share  of 
overheads  and  general  and 
administrative  expenses  and  non- 
variable  expenses  will  be  reduced  as  a 
result  of  the  participation  of  other 
customers.  All  other  transactions 
between  ^communications  and  associate 
companies  which  are  not  subject  to  FCC 
and/or  state  rate  regulation  will  be  "at 
cost"  in  compliance  with  Rules  90  and 
91. 

Southern's  investment  in  the 
infrastructure  for  a  system,  confined 
solely  to  its  service  territory,  would  be 
approximately  $132  million.  Southern 
represents  that,  in  order  to  build  out  a 
system  which  includes  necessary 
coverage  for  the  Base  Service,  an 
incremental  investment  of 
approximately  $25  million  in  additional 
funds  would  be  necessary.  In  addition. 
Southern  anticipates  requiring  $22 
million  for  frequency  acquisition  and 
working  capital,  making  the  overall 
initial  investment  for  the  new  system 
estimated  at  $179  million. 

Southern  contemplates  that 
Communications'  business  will  be 
financed  with  investments  by  Southern 
and  loans  obtained  from  external 
sources,  including  vendor  financing,  if 
available.  Initially.  Southern  proposes  to 
invest  up  to  $179  million  from  time  to 
time  through  December  31. 1998,  for 
purchases  of  Communications'  stock, 
loans  and  capital  contributions  to 
Communications,  or  guarantees  of 


obligations  of  Communications,  or  any 
combination  thereof.  To  the  extent 
c;opital  contributions  involve  loans  from 
Southern,  such  loans  will  be  made  from 
time  to  time  prior  to  September  30,  1998 
with  maturities  no  later  than  September 
30.  2003.  They  will  bear  an  interest  rate 
equal  to  Southern's  comparable  cost  of 
capital  or.  if  no  such  comparability 
exists,  a  rate  not  to  exceed  the  greater 
of  the  prime  rate  in  effect  on  the  date 
of  the  loan  at  a  bank  designated  by 
Southern  plus  three  percentage  points 
or  12  percent  per  annum.  To  the  extent 
loans  are  made  by  third  parties  within 
the  overall  $179  million  capitalization 
of  Communications  (other  than  credit 
extended  by  equipment  vendors),'  such 
loans  will  be  evidenced  by  notes  issued 
by  Communications  and  will  have  a 
term  of  from  5  to  20  years,  with  an 
interest  rate  not  to  exceed  the  greater  of 
the  prime  rate  of  interest  plus  three 
percentage  points  per  annum,  or  12 
percent  per  annum.  Such  loans  may  be 
guaranteed  by  Southern. 

Southern  proposes  that  existing 
communications  facilities  of  the 
Southern  system  may  in  the  future  be 
transferred  or  lea.sed  to  Communications 
from  other  affiliated  companies. 
Southern  states  that  wholly  owned 
facilities  of  the  operating  companies, 
such  as  towers  or  tower  sites  or  landline 
connections,  could  be  used  to  provide 
network  interconnections  of  the  new 
system  through  lease.  Existing  fiber 
optic  capacity  held  by  other  Southern 
subsidiaries  may  be  transferred  to 
Communications  on  an  "at  cost"  basis 
or  leased  to  it,  so  as  to  link  the 
transmitter  stations,  switches, 
computers,  etc.  In  addition,  radio 
frequency  licenses  in  the  800  MHz  band 
owTied  by  Southern  or  the  operating 
companies  will  be  transferred  to 
Communications,  for  which  the 
operating  companies  will  be  reimbursed 
for  their  costs  incurred  in  obtaining 
such  licenses.  Communications  will 
bear  all  costs  of  transfer. 

Initially,  a  small  management  staff  of 
approximately  five  to  ten  persons  will 
be  transferred  to  Communications.  It  is 
contemplated  that  Southern  Company 
Services,  Inc.  will  provide  financial, 
accounting,  data  processing,  and 
internal  auditing  services  to 
Communications  in  accordance  with  the 
methods  and  accounts  previously 
approved  by  the  Commission.  In 
addition,  personnel  from  the  operating 
companies  and  Southern  Development 


1  Southern  slates  that,  when  the  new  mobile  radio 
system  is  installed,  the  equipment  vendor  will 
purchase  the  existing  equipment  from  each  of  the 
operating  companies  for  the  market  value  thereof 
and  give  each  one  credit  which  they  may  use  for 
purchases  from  the  vendor. 
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and  Investment  Group,  Inc.  will  provide 
necessary  services  to  Communications 
on  a  full  cost  reimbursement  basis 
utilizing  a  work  order  procedure. 

IP  Holding  Company  (70-8305) 

IP  Holding  Company  ("Holding 
Company"),  500  South  27th  Street, 
Decatur,  Illinois,  62525,  a  Illinois 
corporation  has  filed  an  application 
under  Sections  3(a)(1),  9(a)(2)  and  10  of 
the  Act,  requesting  the  Commission  to 
authorize  its  acquisition  of  all  of  the 
outstanding  common  stock  of  Illinois 
Power  Company  ("Illinois  Power"),  an 
Illinois  electric  and  gas  public-utility 
holding  company  exempt  from 
registration  under  Section  3(a)(2)  of  the 
Act  pursuant  to  Rule  2  ("Acquisition"). 
In  addition.  Holding  Company  requests 
that  upon  completion  of  the 
Acquisition,  the  Commission  grant  it  an 
exemption  under  Section  3(a)(1)  from 
all  provisions  of  the  Act,  except  Section 
9(a)(2)  thereof. 

As  a  result  of  the  Acquisition, 
Holding  Company  would  indirectly 
acquire  20°--^  of  the  outstanding  common 
stock  of  Electric  Energy,  Inc.  ("EEI"),  an 
Illinois  corporation.  EEI  owns  and 
operates  a  steam  electric  generating 
station  near  Joppa,  Illinois  and  related 
transmission  facilities.  EEI's  electric 
energy  is  sold  to  the  U.S.  Department  of 
Energy  for  use  in  its  uranium  processing 
plant  near  Paducah,  Kentucky,  but 
Illinois  Power  has  a  right  to  purchase  a 
specified  percentage  of  the  annual 
output  of  the  Joppa  facility. 

IHinois  Power,  an  Illinois  corporation, 
is  engaged  in  the  generation, 
transmission,  distribution,  and  sale  of 
electric  energy  and  the  distribution, 
transportation,  and  sale  of  natural  gas  in 
the  State  of  Illinois.  Illinois  Power  and 
EEI  are  "electric  utilities"  as  defined  in 
Section  2(a)(3)  of  the  Act  and  "public 
utilities"  as  defined  in  Section  2(a)(5)  of 
the  Act.  Illinois  Power  is  also  a  "gas 
utility"  as  defined  in  Section  2(a)(4)  of 
the  Act. 

Holding  Company  was  incorporated 
under  Illinois  law  on  November  12, 
1993,  for  the  purpose  of  carrying  out  the 
proposed  corporate  restructuring  in 
which  Holding  Company  will  become  a 
holding  company  over  Illinois  Power. 
Currently.  Holding  Company  owns  all  of 
the  outstanding  common  stock  of  IP 
Merging  Corporation  ("Merging  Corp."), 
an  Illinois  corporation  that  has  also 
been  incorporated  to  effect  the 
restructuring.  Neither  Holding  Company 
nor  Merging  Corp.  owns  any  utility 
assets. 

The  Acquisition  will  be  accomplished 
through  a  merger  ("Merger")  of  Illinois 
Power  and  Merging  Corp.  in  which 
Illinois  Power  will  be  the  surviving 


corporation.  Illinois  Power  and  Merging 
Corp.  entered  into  an  Agreement  and 
Plan  of  Merger  dated  November  15, 
1993  ("Merger  Agreement"),  and 
Holding  Company,  Illinois  Power  and 
Merging  Corp.  entered  info  a 
Supplemental  Agreement  dated 
November  15,  1993.  The  Merger  will  be 
done  on  a  "pooling  of  interests"  basis 
under  generally  accepted  accounting 
principles.  As  result  of  the  Merger,  the 
common  stock  of  Merging  Corp.  owned 
by  Holding  Company  will  be  converted 
into  common  stock  of  Illinois  Power. 
The  outstanding  common  stock  of 
Illinois  Power  will  be  converted,  on  a 
share-for-share  basis,  into  common 
stock  of  Holding  Company,  and  Illinois 
Power  will  become  a  subsidiary 
company  of  Holding  Company. 

The  Merger  Agreement  also  provides 
that  the  present  holders  of  Illinois 
Power  common  .stock  will  cease  to  have 
any  rights  as  Illinois  Power  shareholders 
after  the  restructuring,  except  holders  of 
shares  who  have  perfected  their 
dissenters'  rights  in  accordance  with 
Illinois  law  will  have  the  right  to  be 
paid  fair  value  of  such  shares.  After  the 
Articles  of  Merger  are  filed  with  the 
Secretary  of  State  of  Illinois,  certificates 
representing  shares  of  Illinois  Power 
common  stock  will  represent,  and  be 
exchangeable  for  certificates 
representing  shares  of  Holding 
Company  common  stock.  The 
outstanding  preferred  stock  and  debt  of 
Illinois  Power  will  not  be  exchanged  or 
changed  in  connection  with  the 
restructuring,  and  Holding  Company 
will  thus  have  no  outstanding  securities 
other  than  common  stock  immediately 
following  the  restructuring.  Holders  of 
Illinois  Power  preferred  stock  and  debt 
securities  will  continue  as  security 
holders  of  Illinois  Power,  except  for 
those  holders  of  Illinois  Power  preferred 
stock  who  properly  exercise  statutory 
appraisal  rights. 

Illinois  Power's  present  subsidiary 
companies,  except  for  IP  Group,  Inc. 
("IP  Group")  would  remain  its  direct 
subsidiary  companies.  IP  Group  would 
become  a  direct  subsidiary  company  of 
Holding  Company. 

Illinois  Power  currently  owns  100% 
of  the  capital  stock  of  IP  Group,  Inc., 
which  was  formed  to  invest  in  and 
develop  independent  power  projects,  to 
provide  ser\'ices  for  such  projects,  and 
to  engage  in  other  non-utility  businesses 
("Non-utility  Businesses").  'The 
proposed  restructuring  is  intended  to 
permit  Holding  Company,  through  IP 
Group,  to  participate  in  Non-utility 
Bu3inesses  in  a  timely  manner  without 
the  need  for  prior  regulatory  approvals 
to  increase  financial  flexibility,  to 
enhance  managerial  accountability  for 


separate  business  activities,  and  to 
protect  Illinois  Power  and  its  ratepayers 
from  the  risks  and  costs  of  non-utility 
projects. 

Holding  Company  is  not  currently  a 
"holding  company"  under  the  Act 
because  it  does  not  own.  control,  or 
hold  with  power  to  vote  fen  percent  or 
more  of  the  voting  securities  of  a  public- 
utility  company.  Holding  Company 
asserts  that,  following  the 
consummation  of  the  Merger,  it  will  be 
a  public-utility  holding  company 
entitled  to  an  exemption  under  Section 
3(a)(1)  of  the  Act  because  it  and  each  of 
its  public-utility  subsidiary  companies 
from  which  it  will  derive  a  material  part 
of  its  income  will  be  predominantly 
intrastate  in  character  and  will  carry  on 
their  businesses  substantially  within  the 
State  on  Illinois. 

Public  Service  Co.  of  Oklahoma  (70- 
8341) 

Public  Service  Company  of  Oklahoma 
(  "PSCO").  P.O.  Box  201.  Tulsa. 
Oklahoma  74102,  an  electric  public 
utility  subsidiary  of  Central  and  South 
West  Corporation,  a  registered  holding 
company,  has  filed  an  application 
pursuant  to  Sections  9(a)  and  10  of  the 
Act. 

PSCO  requests  authorization  to  invest 
up  to  $2.5  million,  through  capital  stock 
purchases,  in  Excel  Energy 
Technologies.  Limited  ("Ej^cel").  a 
Delaware  corporation,  pursuant  to  an 
October  14,  1993  Debenture,  Common 
Stock  and  Preferred  Stock  Purchase 
Agreement  ("Purchase  Agreement"), 
which  was  signed  by  Excel,  PSCO,  and 
ML  Oklahoma  Venture  Partners,  L.P. 
("Partnership"),  an  unaffiliated 
Oklahoma  limited  partnership. 

Excel  is  engaged  in  researcn, 
development,  and  installation  of 
proprietary  energy  management  micro- 
processors ("Technology").  On  April  9. 
1993.  PSCO  and  Excel  entered  into  a 
Consulting  and  Research  and 
Development  Agreement  ("Consuhing 
Agreement")  to  enhance  jointly  the 
application  of  the  Technology.  PSCO 
believes  that  the  Technology  might 
provide  its  commercial  and  residential 
customers  with  significant  demand  side 
management  ("DSM")  opportunities. 

Pursuant  to  the  Consulting 
Agreement.  PSCO  will  provide  Excel 
with,  for  example,  commercial  and 
industrial  electric  power  usage  patterns 
and  Excel  will  provide  PSCO  with 
product  research  and  development 
expertise,  sales  experience,  a  database  of 
information  on  installed  energy 
management  systems,  and  otherwise 
will  consult  on  DSM  issues.  PSCO 
believes  Excel  and  the  Technology  can 
help  it  advance  its  DSM  program  with 
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respect  to.  in  particular,  middle-market 
commercial  customers. 

Excel,  the  Partnership,  and  PSCO 
expect  to  purchase,  install,  and 
maintain  at  least  five  Excel  energy 
manai^ement  systems,  which  will 
provide  data  to  gauge  their  results  and 
evaluate  customer  perceptions.  PSCO 
will  acquire  no  energy  management 
svstem  outside  of  its  service  territory. 
Excel,  the  Partnership,  and  PSCO  also 
intend  to  market  the  Technology  to 
other  utilities  and  other  interested 
parties.  It  is  anticipated  that,  in  the 
future,  more  than  50%  of  the  sales  of  the 
Technology  will  be  outside  the  service 
territory  of  PSCO.  In  consideration  for 
its  ser\  ices  and  energy  management 
systems  under  the  Consulting 
Agreement,  PSCO  will  pay  Excel  up  to 
S1.35  million  and  provide  Excel  with 
market  research  data. 

Under  the  Purchase  Agreement.  PSCO 
Las  agreed  to  acquire  from  Excel  (i) 
3.882  shares  of  Series  A  Preferred  Stock 
@  S30.67  per  share,  which  shares 
represent  19.23%  of  all  Series  A 
Preferred  Stock,  (ii)  61.336  shares  of 
Series  B  Preferred  Stock  @  $30.67  per 
share,  which  shf.res  represent  100%  of 
all  Series  B  Preferred  Stock,  (iii)  4.334 
shares  of  Common  Stock  for  $625, 
which  shares  represent  3%  of  all 
Common  Stock.  Series  A  Preferred 
Stock  is  voting  stock,  and  the  3,882 
shares  of  Series  A  Preferred  Stock  will 
npresent  2.36%  of  the  voting  stock,  and 
Scries  B  Preferred  Stock  is  non-voting 
stock.  In  addition,  under  the  Purchase 
Agreement,  PSCO  has  paid  Excel 
$200,000  to  hnance  the  further 
development  of  the  Technology.  PSCO 
also  requests  authorization  to  invest  an 
additional  $500,000  in  Excel,  through 
c:apital  stock  purchases,  to  finance 
further  technological  development. 

Both  series  of  preferred  .stock  are 
convertible  into  common  stock  upon  the 
terms  and  conditions  set  forth  in  the 
Certificate  of  Designations  relative  to  the 
preferred  stock.  Series  B  Preferred 
Stock,  however,  is  convertible  into  non- 
voting common  stock.  The  application 
states  that  upon  conversion  of  the  non- 
voting stock  into  voting  stock,  PSCO 
will  own  4.99%  of  the  voting  securities 
of  Excel,  Thus  it  is  stated  that  Excel  will 
neither  be  a  subsidiary  company  under 
section  2(a)(8)(A)  of  the  Act  nor  an 
affiliate  company  under  seciion 
2(a)(ll)iA)ofthe  Act. 

The  application  states  that  PSCO  will 
divest  its  equity  interest  in  Excel  once 
PSCO  has  achieved  its  objectives  under 
its  DSM  program  and,  in  any  event, 
prior  to  December  31,  2004,  unless 
FSC;0  receives  Commission  approval  to 
r<tain  the  equity  interest  for  an 
additional  period  of  time. 


PSCO  concluded  with  Excel  on 
September  14, 1993  a  Registration 
Agreement,  which  provides  for  Excel  to 
register  the  common  stock  under  the 
Securities  Act  of  1933,  Finally.  PSCO 
and  other  shareholders  of  Excel 
concluded  on  October  14.  1993  a 
Shareholder  Agreement  that  allows 
PSCO  to  elect  a  single  member  of  the 
six-member  Excel  board  of  directors. 
PSCO  states  that  other  rights  provided 
to  PSCO  under  the  Shareholder 
Agreement  will  allow  PSCO  to  monitor 
the  development  of  the  Technology  to 
ensure  its  Compatibility  with  the  needs 
of  PSCO  and  its  retail  customers. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegatea  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  94-5648  Filed  3-10-94;  8:45  am] 
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DEPARTFJIENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  C  During  the  Week  Ended 
March  4, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
applii^tion  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49433. 

Dafe/y/ed;  March  1,  1994. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  29,  1994. 

Description:  Application  of  Air  L.A., 
Inc.,  pursuant  to  section  401(d)(1)  of  the 
Act  and  subpart  Q  of  the  Regulations, 
for  a  certificate  of  public  convenience 
and  necessity  to  engage  in  scheduled 
interstate  and  overseas  air 
transportation  of  persons,  property  and 
mail. 

Docket  Number:  49434. 

Date  filed   March  3.  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  March  31,  1994. 


Description:  Application  of  Air 
Niagara  Express.  Inc.,  pursuant  to 
section  402  of  the  Act  and  subpart  Q  of 
the  Regulations,  applies  for  a  Foreign 
Air  Carrier  permit  to  enable  it,  in 
addition  to  conducting  tran.sborder 
charter  flights,  to  offer  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  Toronto, 
Ontario,  on  the  other  hand,  and 
Columbus  and  Da>1on.  Ohio  and 
Indianapolis.  Indiana  as  co-terminals, 
on  the  other  hand,  and  between 
Toronto.  Ontario,  on  the  one  hand,  and 
Harrisburg  and  Allentown, 
Pennsylvania  as  co-terminals,  on  the 
other  hand. 

Docket  Number:  49438. 

Date  filed:  March  4.  1994. 

Due  Date  for  Answers.  Confonning 
Applications,  or  Motion  to  Modify 
Scope:  April  1.  1994. 

Description:  Application  of  AeroOot 
Russian  International  Airlines,  pursuant 
to  section  402  of  the  Act  and  subpart  Q 
of  the  Regulations,  applies  for 
Amendment  and  Reissuance  of  its 
Foreign  Air  Carrier  Permit  issued  by 
Order  86-5-75.  dated  May  20,  1986. 
Aeroflot  is  requesting  this  action  to 
enable  it  to  operate  additional  service  as 
provided  for  in  the  Air  Transport 
Agreement  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Union  of  the  Russian 
Federation  signed  in  Moscow  on 
January  14.  1994. 

DorJcef  Number:  45723. 

Dote  filed:  March  4.  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  1.  1994. 

Description:  Application  of 
Transportes  Aereos  Ejecutivos.  S.A.  de 
C.V.,  pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  Regulations, 
applies  for  Amendment  of  its  Section 
402  Foreign  Air  Carrier  Permit  issued  to 
it  in  Order  89-8-29,  to  the  extent 
necessary  to  permit  TAESA  to  engage  in 
the  scheduled  air  transportation  of 
persons,  property  and  mail^on  the 
following  Mexico-U.S.  scheduled 
combination  route:  The  terminal  point 
Mexico  City.  Mexico  on  the  one  hand, 
and  the  terminal  point  Chicago.  IL.  on 
the  other  hand. 

Docket  Number:  44511. 

Date  filed:  March  4.  1994. 

Due  bate  for  Answers.  Conforming 
Applications.  Motions  to  Modify  Scope: 
April  1.1994. 

Description:  Application  of  Saudi 
Arabian  Airlines  Corporation,  pursuant 
to  Section  402  of  the  Act  and  Subpart 
Q  of  the  Regulations,  requests 
amendment  of  its  current  permit  so  as 
to  add  all  rights  and  authorities  to 
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which  Saudia  is  entitled  under  the 
terms  of  the  United  States-Saudi 
Arabian  Air  Transport  Agreement. 
Phyllis  T.  Kaylor, 

Chief.  Dcctimentary  Senices  Di\ision. 
|FK  D(K.  94-5683  Filed  3-10-94;  8:45  am] 

BILUNG  CODE  491&42-P 


Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March  4, 
1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49431. 

Date  filed :Man:h  1,  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  674  r- 
1  Fare  Increase  from  Iran;  effective  date: 
March  15,  1994.  COMP  Telex  Mail  Vote 
675  r-2  Amend  Rounding  Unit  for  South 
African  Rand  Currency;  effective  date: 
April  1,  1994. 
Phv  Ills  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
|FR  DiK  94-5687  Filed  3-10-94;  8:45  ami 

BILUNO  CODE  4910-62-P 


Federal  Aviation  Administration 

Intent  to  Rule  on  Application  to  Impose 
and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Adirondack  Regional  Airport, 
Harrietstown,  NY 

AGENCY:  Federal  Aviation 
.administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
applic^ition. 

SUMMARY:  The  Fi\A  proposes  to  rule  and 
invites  public  comment'on  the' 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Adirondack 
Regional  .Airport  under  the  provisions  of 
the  .Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  .Act  of 
1990)  (Public  L.  101-508)  and  part  158 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  11,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  F,A.A  at  the  following 
address:  Mr.  Philip  Brito.  Manager  New 
York  .Airport  District  Office,  181  South 
Franklin  Avenue,  room  305,  Valley 
Stream,  New  York,  11581. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  John  E. 
Finegan,  Airport  Manager  for  the  Town 
of  Harrietstown,  New  York,  at  the 
following  address:  Adirondack  Airports 
District  Board,  c/o  Town  of 
Harriet<;town,  30  Main  Street,  Saranac 
Lake,  New  York  10601. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Town  of 
Harrietstown,  New  York  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Philip  Brito,  Manager  of  the  New 
York  Airports  District  Office,  181  South 
Franklin  Avenue,  room  305,  Valley 
Stream,  New  York,  11581,  Tel.  (718) 
553-1882.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Adirondack  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January,  1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Tovv-n  Harrietstown 
was  substantially  complete  within  the 
requirements  of  section  1 58.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  on  later  than  May  19,  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  Proposed  PFC:  $3.00. 
Proposed  Charge  Effective  Date:  July  1 , 

1994. 
Proposed  Charge  Expiration  Date: 

December  15,  2003. 
Total  Estimated  PFC  Revenue:  $144,552. 
Brief  Description  of  Proposed  Projects: 
— Purchase  Snow  Removal  Equipment. 
— Runway  5-23  Crack  Repair  and 

Drainage  Improvements. 
— Replace  Airport  36  Inch  Rotating 

Beacon. 
— Airline  Terminal  Building  Expansion. 
— Airfield  Signage. 
— Runway  9-27  Crack  Repair  and 

Drainage  Improvements. 
— Rehabilitate  and  Expand  .MIFF  and 

Snow  Removal  Vehicle  Storage 

Building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  F.A.A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 


Re'.^ional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Adirondack 
Regional  Airport. 

Issued  in  Jamaica,  New  York  state  on 
Febr.iary  28,  1994. 

Peter  A.  Nelson, 

Acting  Manager.  .Mrports  Division  Eastern 

Region. 

IFR  Doc.  94-5782  Filed  3-10-94;  8:45  ami 
BILLING  CODE  491fr-13-M 


Federal  Railroad  Administration 

[Docket  No.  RSSi-94-i,  Notice  No.  1] 

Special  Safety  Inquiry;  Railroad  Radio 
Communications 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  special  safety  inquiry. 

SUMMARY:  As  provided  for  in  the  Rail 
Safety  Enforcement  and  Review  Act.  the 
Federal  Railroad  Administration  (FRA) 
is  examining  use  of  radio 
communications  in  railroad  operations. 
Based  on  the  results  of  this  inquiry,  FRA 
will  submit  a  report  to  Congress 
expressing  its  views  on  the  subject.  In 
order  to  permit  interested  parties  to  help 
inform  FRA  and  share  their  views  on 
radio  communications,  FRA  is  issuing 
this  notice  soliciting  both  written  and 
oral  comments  on  the  subject. 
DATES:  (1)  A  public  hearing  will  begin 
at  10  a.m.  on  March  29,  1994,  and 
continue  throughout  the  day  until 
concluded. 

(2)  Prepared  statements  to  be  made  at 
the  hearing  should  be  submitted  to  the 
Docket  Clerk  at  least  two  working  days 
before  the  hearing  date  (close  of 
business  March  25, 1994).  Parties  not 
meeting  that  deadline  may  be  denied 
the  opportunity  to  present  oral 
testimony;  however,  their  written 
statements  will  be  included  in  the 
record  of  this  proceeding. 

(3)  Persons  not  desiring  to  testify,  but 
wishing  to  submit  wTitten  comments  for 
inclusion  in  the  safety  inquiry  docket 
should  submit  them  by  April  11,  1994. 
ADDRESSES:  (1)  Hearing  location — Room 
3442.  Nassif  building,  400  Seventh 
Street,  SW..  Washington,  DC  20590.  (2) 
Docket  Clerk,  Office  of  Chief  Counsel 
(RCC-30),  Federal  Railroad 
Administration,  Washington,  DC  20590 
at  202-366-0000. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Edvvard  R.  English.  Office  of  Safety 
Enforcement,  RRS-10.  Federal  Railroad 
Administration.  400  Seventh  Street. 
SVV..  VVa.shington.  DC  20590  at  202- 
36B-q2.52 

SUPPtE«fieNTARY  INFORUfWkTlON:  In  the 

niilroad  industrv.  safety  communication 
takes  various  forms.  It  includes  wntten 
materials  such  as  operating  rule  books 
and  timetables,  verbal  exchanges  such 
as  telegraph  and  telephone  messages, 
and  visual  displays  such  as  signal  flags 
and  wayside  signal  systems.  High 
quality  communications  are  essential  to 
both  efHcient  and  safe  railroad 
operations. 

In  recent  years,  reliance  on  radios  to 
transmit  railroad  communications  has 
bfcome  wide  spread  in  the  railroad 
industry.  Radios  are  currently  being 
used  to  digitally  transmit  safety 
information  such  as  information 
regarding  brake  pipe  pressure 
communicated  through  end  of  train 
(EOT)  telemetry  systems  (an  issue  under 
consideration  in  a  separate  FRA 
proceeding).  Likewise,  reliance  on 
radios  to  orally  transmit  safety 
information  h,is  replaced  older  methods 
such  as  telegraph  and  telephone 
delivery  of  messages.  Use  of  radio 
communication  has  become  an 
indispensable  part  of  railroad 
operations,  and  the  need  for  high 
quality  radio  communications  continues 
to  increase. 

This  safety  inquiry  is  being  conducted 
against  the  background  of  an  earlier 
examination  of  the  subject  in  1987. 
However,  circumstances  have  changed 
during  the  intervening  period. 
Subsequent  to  FRA's  earlier  safety 
inquiry,  improvements  and  changes  to 
railroad  radio  communications  systems 
have  narrowed  the  gap  in  the  need  for 
corrective  measures.  Channel  spectrum 
diversity  integrated  into  railroad  radio 
equipment  now  provides  the  user 
breadth  of  choice  in  interline 
operations.  No  longer  are  trains 
equipped  with  radios  that  are  limited  to 
u.se  on  one  railroad.  New  technology  has 
been  developed  making  radio 
equipment  failure  relatively  rare  as 
compared  to  the  commonplace  failures 
of  the  past. 

Nevertheless,  some  problems  persist. 
Concerned  about  the  need  for  high 
quality  of  railroad  communications 
transmitted  by  radio,  Congress  directed 
in  the  Rail  Safety  Enforcement  and 
Review  Act  of  1992  (RSER.\)  that  FRA 
conduct  a  safety  inquiry  concerning  this 
issue.  Section  11  of  RSER.'K  provides 
tliat  FR.^  examine  the  following  issues 
and  report  on  the  need  for  regulatory 


action  and  the  specific  plans  for  taking 
such  action  if  action  is  appropriate: 

(1)  The  advantages  ana  disadvantages 
of  requiring  that  every  locomotive  (and 
every  caboose,  where  applicable)  be 
equipped  with  a  railroad  voice 
communications  system  capable  of 
permitting  a  person  in  the  locomotive 
(or  caboose)  to  engage  in  clear  two-way 
communications  with  persons  on 
following  and  leading  trains  and  with 
train  dispatchers  located  at  railroad 
stations; 

(2)  A  requirement  that  replacement 
radios  be  made  available  at  intermediate 
terminals; 

(3)  The  effectiveness  of  radios  in 
ensuring  timely  emergency  response; 

(4)  The  effect  of  interference  and  other 
disruptions  of  radio  communications  on 
safe  railroad  operations; 

(5)  How  advanced  communications 
technologies  such  as  digital  radio  can  be 
implemented  to  best  enhance  the  safety 
of  railroad  operations; 

(6)  The  status  of  Advanced  Train 
Control  Systems  (ATCS)  that  are  being 
developed,  and  the  implications  of  such 
systems  for  effective  railroad 
communications:  and 

(7)  The  need  for  minimum  Federal 
standards  to  ensure  that  such  systems 
provide  for  positive  train  separation  and 
are  compatible  nationwide. 

FRA's  focus  at  the  public  hearing  will 
be  directed  towards  the  first  five  of 
these  issues,  which  relate  to  voice  radio 
communications  and  the  use  of  digital 
data  communication  as  a  substitute. 
Public  comment  is  reauested  on — 

•  The  safety- related  purposes  for 
which  voice  radio  is  currently  employed 
by  the  railroads  (e.g.,  communication  of 
movement  authorities,  communication 
of  various  tyf)es  of  emergency 
information): 

•  The  extent  to  which  existing 
technology  and  procedures  serve  these 
purposes  (including  channel  allocation, 
congestion  of  primary  frequencies, 
clarity  of  transmissions,  compliance 
with  FRA's  Radio  Standards  and 
Procedures,  etc.):  and 

•  The  alternatives  available  to 
railroads  and  FRA  to  improve  safety- 
related  voice  communications  or 
substitute  other  means  of 
communication  (including 
enhancements  or  substitutions  of 
technology,  improved  maintenance, 
availability  of  backup  transceivers,  and 
better  use  of  available  frequencies). 

Although  existing  types  of  voice  radio 
communications  are  the  focus  of  the 
public  hearing  announced  in  this  notice, 
this  safety  inquiry  also  comprehends  the 
issues  of  Advanced  Train  Control 
Systems  and  other  next -generation  train 
control  technologies  that  may  facilitate 


positive  train  separation  and  speed 
control  to  prevent  collisions  and 
overspeed  derailments  on  America's 
railroads.  FRA  recognizes  that  wireless 
telecommunications  science  is 
providing  new  opportunities  for 
railroads  to  transmit  business  data, 
including  train  movement 
authorizations,  customer  work  order 
information,  and  locomotive  health 
monitoring  information.  The  North 
American  rail  industry  is  continuing  to 
develop  the  ATCS  project  incorporating 
these  functions,  including  train  control. 

In  keeping  with  the  direction  of  the 
RSERA.  FRA  has  engaged  in  extensive 
consultations  with  rail  labor,  the 
railroads,  the  supply  industry  and  other 
interested  parties  regarding  train  control 
issues.  For  instance,  FR.\  has  held  two 
roundtable  discussions  on  the  status  of 
the  ATCS  project  and  is  planning  a 
third.  These  roundtables  have  also 
explored  possibilities  for  incremental  or 
building-block  approaches  to  enhanced 
train  control.  The  transcripts  of  the 
roundtable  discussions  will  be  placed  in 
the  docket  of  this  inquiry. 

Because  other  avenues  for  addressing 
the  train  control  subsets  of  the  radio 
communications  issue  are  available. 
FRA  does  not  plan  to  entertain 
discussion  of  the  train  control  issues  at 
the  public  hearing,  except  to  the  extent 
parties  that  have  not  participated  in 
other  forums  may  wish  to  address  these 
issues  at  the  conclusion  of  the  hearing. 
However,  the  public  is  invited  to  submit 
written  comments  on  the  role  of  train 
control  in  railroad  safety  in  response  to 
this  notice. 

Authority:  Sections  202.  208.  84  Stiif  971. 
974  (45  U.S.C.  431,  437);  Section  1.49(m)  of 
the  Regulations  of  the  Office  of  the  Secretary 
of  Transportation  (49  CFR  1.49(m));  49CFR 
211.61 

Issued  in  Washington,  DC,  on  March  7, 
1994. 

lolene  M.  Molitoris, 
Administrator. 
|FR  Doc.  94-5767  Filed  3-10-94;  8:45  am) 

BILUNQ  CO06  4910-0»-P 


National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
NHTSA  will  describe  and  di.scuss 
specific  research  and  development 
projects. 
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DATES  AND  TIMES:  As  previously 
announced,  the  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  March  23. 
1994.  beginning  at  1:30  p.m.  and  ending 
at  approximately  5  p.m. 

ADDRESSES:  The  meeting  will  be  heid  at 
the  Ramada  Inn,  near  Detroit  Metro, 
8270  Wickham  Rd.,  Romulus,  Ml  48174. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the  fifth 
of  a  series  of  quarterly  public  meetings 
to  provide  detailed  infcrmation  about  its 
research  and  development  program.s. 
This  meeting  will  be  held  on  March  23, 
1994.  The  meeting  was  announced  on 
February  18,  1994  (59  FR  8292).  For 
additional  information  about  the 
meeting  consult  that  announcement. 

vStarting  at  130  p.m.  and  concluding 
by  5  p.m.,  NHTSA's  Office  of  Research 
and  Development  will  discuss  the 
following  topics: 

Pedestrian  special  NASS  data  collection 
project,  Child  safety  resoarch.  Vehicle 
nggressivity  and  fleet  compatibility.  Cra.sh 
test  dummy  component  development,  and 
Upgrade  seat  and  occupant  restraint  systems. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  March  1,  1994,  in 
response  to  the  announcement 
published  February  13,  1994. 

As  announced  on  February  18,  1994, 
in  the  time  remaining  at  the  conclu.sion 
of  the  presentations.  NHTSA  will 
provide  answers  to  questions  on  its 
research  and  development  programs, 
when?  those  questions  have  been 
submitted  in  writing  by  4:15  p.m.  on 
March  16.  1994,  to  George  L.  Parker, 
Assoc  iale  Administrator  for  Research 
and  Development,  NRIIM)1,  National 
Highway  Traffic  Safety  Administration, 
Washington,  DC  20590,  FAX  number: 
202/366-5930.  This  meeting  is  followed 
on  the  next  day  by  the  regular  quarterly 
NHTSA  Technical  Industry  Meeting. 

FOR  FURTHER  INFORMATTON  CONTACT:  Dr. 
Richard  L.  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs,  OITice  of  Research 
and  Development,  400  Seventh  Street, 
S\V.,  Washington,  DC  20590.  Telephone: 
202-366-^730.  Fax  number:  202-366- 
5930. 

Issued:  March  7.  1994. 
George  L.  Parker. 

Associate  Adrninistrator  for  Rtfxearch  and 

Development 

IFR  I>c  W-5739  Filed  3-10-94;  8:45  ami 

Btt.LIW3  CODE  4t1&-59-M 


[Docket  No.  93-77;  Notice  2] 

Bugattt  AutomotJlH,  S.p.A.;  Grant  of 
Petition  tor  Temporary  Exemption 
From  Standard  No.  208 

Bugatti  Automobili,  S.p.A.,  of 
Modena.  Italy,  petitioned  for  a 
temporary  exemption  until  November  1, 
1995,  from  the  automatic  protection 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  208,  Occupant 
Crash  Protection.  The  basis  of  the 
petition  was  that  compliance  would 
cause  substantial  economic  hardship. 

Notice  of  receipt  of  the  petition  was 
published  on  December  10,  1993,  and 
an  opportunity  afforded  for  comment 
(58  FR  65008).  This  notice  grants 
Bugalti"s  petition. 

Petitioner's  Hardship  Arguments 

Under  15  U.S.C.  1410(a)(1)(A),  section 
123(a)(1)(A)  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (the  Act),  the 
Administrator  may  provide  a  temporary 
exem.ption  upon  a  finding  that 
"compliance  would  cause  substantial 
economic  hardship  and  that  the 
manufacturer  has,  in  good  faith, 
attempted  to  comply  *   *   *." 

The  following  is  a  summary  of 
Bugatti's  petition.  Bugatti  was  formed  as 
an  Italian  corporation  in  1987  for  the 
purpose  of  manufacturing  automobiles. 
It  is  80  66%  owned  by  Bugatti 
International  Holding.  S.A..  a 
Luxembourg  corporation,  which 
between  1987  and  1994  will  have 
invested  in  excess  of  $115,000,000  in 
facilities,  personnel,  resea.xh  and 
development.  Four  years  after  its 
founding  in  1991,  Bugatti  presented  a 
prototype  vehicle  to  the  public.  The 
factory  was  completed  in  1992. 
Production  of  its  first  model,  the  EB 
110,  began  in  April  1993.  As  of  tlie  date 
of  Bugatti's  petition,  "fewer  than  50  cars 
have  been  produced."  As  the  company 
only  began  realizing  income  with  the 
commencement  of  sales  in  1993,  its 
cumulative  net  losses  from  1987 
through  the  latest  fiscal  year  preceding 
the  filing  of  its  petition  exceed 
530,000,000. 

hi  its  early  years,  the  company's  focus 
was  to  establish  itself  and  to  commence 
sales  in  markets  other  than  the  United 
States.  The  company's  permanent 
management  team  was  not  in  place  until 
1991,  and  its  permanent  engineering 
team  was  finalized  only  in  1993. 
Initially,  it  "seriously  considered  not 
even  coming  to  the  US  at  all"  because 
of  "product  liability  exposure  and 
insurance,  homologation  costs,  and  the 
often  volatile  nature  of  the  high 
performance/exotic  car  market  in  the 
United  States."  In  the  spring  of  1993, 


however,  it  made  the  decision  to  enter 
the  U.S.  market  and  intends  to  do  so  in 
mid-1994.  Because  of  the  requirement  in 
the  Intermodal  Surface  TransportatioQ 
Act  of  1991  mandating  the  phase-in  of 
airbags  beginning  in  September  1996, 
the  company  decided  not  to  develop  an 
automatic  belt  system  but,  instead,  to 
provide  an  air  bag  system  from  the 
beginning  as  a  means  of  complying  with 
Standard  No.  208. 

Lacking  the  in-house  engineerir.g  staff 
capable  of  developing  an  air  bag  system, 
and  concurrently  with  its  decusion  to 
enter  the  U.S.  market,  Bugatti  began  a 
search  to  locate  an  "engineering  design 
and  development  firm  to  manage 
Bugatti's  air  bag  project."  Fourteen 
companies  were  approached.  In 
September  1993,  the  proposal  by  Lotus 
Engineering  was  accepted.  The  cost  set 
forth  in  the  prcposaf  is  "in  excess  of 
$1.2  million  (not  including  the  cost  of 
the  vehicles  to  be  crashed).  '  The 
company  anticipates  that  it  will  be  able 
to  commence  production  of  air  bag 
equipped  vehicles  in  April  1995,  well 
before  the  end  of  the  2-year  exemption 
it  has  requested. 

Late  in  August  1993,  Bugatti 
International  Holding,  signed  a  contract 
to  purchase  Grotrp  Lotus  pic,  including 
Lotus  Engineering.  Lotus  is  also  a 
manufacturer  of  motor  vehicles,  whose 
production  in  1992  was  688  units. 
According  to  the  petitioner.  Lotus  "lost 
over  $35  million  in  1992  on  nwenues  of 
approximately  $92  million."  The 
purchase  of  Lotus  would  be  financt-d  by 
capital  investments  into  Bugatti 
International  Holding  earmarked  for  that 
specific  purpose. 

In  the  absence  of  an  exemption,  the 
company  projects  continuing  net  losses 
through  1994. 

Arguments  Why  An  Exemption  Would 
Be  in  the  Public  Interest  and  Consistent 
With  Traffic  Safety  Obfectivfs 

In  order  to  grant  an  exemption,  the 
Administrator  must  also  find  that  the 
exemption  is  in  the  public  interest  and 
consistent  with  the  objectives  of  \he  Act. 
In  support  of  its  petition,  Bugatti 
informed  NHTSA  that  it  "will  make 
every  effort  possible  to  design  its  air  bag 
system  so  that  it  can  ret.'ofit  with  air 
bags  all  vehicles  sold  under  the 
exemption."  It  also  argued  that  it  does 
not  expect  to  sell  more  than  100  cars 
under  the  exemption.  Each  car, 
equipped  with  a  three-point  beh  system, 
would  be  labeled  with  a  seal  belt  use 
reminder.  Further,  all  vehicles  will  meet 
all  other  Federal  motor  vehicle  safety 
standards  including  amended  Standard 
No.  214  Side  Impact  Protection  in 
advance  of  the  requirement  to  do  so. 
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No  comments  were  received  on  the 
petition. 

The  primary  finding  that  must  be 
made  by  the  agency  with  regard  to 
Bugatti  in  order  to  grant  its  petition  is 
that  "compHance  would  cause 
substantial  economic  hardship"  (15 
use.  1410(a)(1)(A)).  The  phrase 
"substantial  economic  hardship"  is 
undefined,  and  there  is  scant  legislative 
histor\'  to  provide  an  interpretation  of 
these  words.  The  purpose  that  was  cited 
on  the  House  floor  while  the  legislation 
was  pending  was  the  need  to  protect  the 
ability  of  a  small  U.S.  manufacturer  to 
"continue  production  of  its  automobiles 
while  it  tooled  to  adapt  the  new  safety 
equipment,  which  it  purchases  from  big 
automobile  manufacturers,  to  its  own 
automobiles."  (Remarks  of  Rep. 
Springer.  Congressional  Record.  October 
13.  1973,  38047  and  38048).  Thus,  to 
require  immediate  compliance  of  the 
manufacturer  in  question  would  have 
resulted  in  a  c-essation  of  production 
until  compliance  was  achieved.  The 
obvious  result  of  cessation  of 
production  is  an  eventual  cessation  of 
sales  and  generation  of  revenue.  In  other 
words,  the  hardship  example  cited  by 
Rep  Springer  is  directly  related  to  the 
effect  of  a  denial  upon  a  small 
manufacturer's  present  income. 

hi  implementing  the  statutory 
provision,  N'HTSA  requires  a  petitioner 
to  file  corporate  balance  sheets  and 
financial  statements  for  the  past  three 
fiscal  years  (49  CFR  555.6(a)(l)(iv)),  and 
a  projected  balance  sheet  and  financial 
statement  for  the  year  following  any 
denial  of  a  petition  (49  CFR 
555.6(a)(l)(v)).  A  petitioner  is  also 
offered  an  opportunity  to  discuss  "any 
other  hardships  (e.g..  loss  of  market) 
that  the  petitioner  desires  the  agency  to 
consider."  (49  CFR  55o.6(a)(l)(vi)). 

The  touchstone  that  NHTSA  has  used 
in  determining  the  existence  of 
substantial  economic  hardship  is  an 
applicant's  financial  health  as  indicated 
by  its  income  statements.  NHTSA  has 
tended  to  consider  a  continuing  and 
cumulative  net  loss  position  as  evidence 
per  se  of  hardship.  See.  e.g..  Ferrari. 
Docket  No.  EX89-5  (55  FR  at  3786); 
Maserati.  Docket  No.  EX88-2  (53  FR  at 
346J0).  The  fheon,'  behind  NHTSA's 
rationale  is  that,  if  a  company  with  a 
continuing  net  loss  is  required  to  divert 
its  limited  resources  to  resolve  a 
compliance  problem  on  an  immediate 
basis,  it  may  be  unable  to  use  those 
resources  to  solve  other  problems  that 
may  affect  its  viability-  The  agency  has 
considered  this  especially  important  in 
its  treatment  of  corporate  petitioners 
during  their  infancy. 

NH'TSA  has  considered  all  these 
foregoing  factors  in  the  finding  that  it 


has  reached  with  respect  to  Bugatti.  The 
petitioner's  income  statements  indicate 
the  company's  cumulative  net  losses  to 
date  of  $30,000,000.  Under  ordinary 
circumstances,  that  fact  ought  to  enable 
the  Administrator  to  conclude  that  the 
company  has  made  a  persuasive 
hardship  argument.  Yet  there  are  other 
factors  here  which  must  be  weighed  in 
reaching  a  decision  that  is  consistent 
with  the  hardship  legislation  as  NHTSA 
interprets  it.  The  most  important  of 
these  factors  is  the  effect  of  a  denial 
upon  the  company.  A  denial  will  not 
force  the  company  to  terminate 
production  until  compliance  with 
Standard  No.  208  is  achieved,  because 
the  United  States  is  only  one  of  a 
number  of  markets  that  the  company  is 
pursuing.  A  denial  will  not  result  in  the 
withdrawal  of  funds  by  investors  as 
completion  of  a  total  of  $115,000,000 
investment  is  scheduled  for  the  current 
year.  A  denial  will  not  result  in  loss  of 
market  in  the  United  States  or  create 
hardship  for  its  dealers  here  because  the 
company  has  not  yet  imported  vehicles 
for  sale  through  a  franchised  dealer 
network.  The  primary  recognizable 
effect  of  a  denial  is  that  the  company 
will  be  unable  to  introduce  itself  to  the 
.American  market  until  if  fields  a  fully 
complying  car.  According  to  the 
petition,  it  anticipates  that  compliance 
will  be  achieved  during  April  1995, 
approximately  9  months  after  it  would 
have  begun  importation  of  an  exempted 
vehicle.  Given  the  nature  of  the  EBllO, 
it  appears  that  sales  which  would 
otherwise  have  occurred  during  this 
period  will  only  be  deferred  rather  than 
lost. 

In  search  of  a  rationale  for  an 
affirmative  finding  of  hardship,  NHTSA 
returns  to  the  criterion  implicit  in  Rep. 
Springer's  example,  the  effect  of  a 
denial  upon  present  income.  The  effect 
of  a  denial,  according  to  Bugatti.  is  that 
it  will  experience  a  net  loss  of 
$2,000,000  rather  than  the  $10,000,000 
profit  projected  with  the  exemption  in 
place.  Thus,  a  denial  would  have  a 
potential  $12,000,000  impact  upon  the 
company,  contributing  to  an  increase, 
rather  than  a  decrease,  in  the 
cumulative  net  loss  figure  of 
$30,000,000.  Even  though  the  profits 
might  eventually  be  realized  with  the 
sale  of  conforming  cars  were  the 
petition  denied,  the  delayed  profits  will 
have  the  effect  of  deferring  down  the 
line  the  additional  profits  that  would  be 
realized,  and  will  not  affect  the  net 
losses  attributable  to  a  denial.  This  has 
an  impact  upon  the  company's  cash 
flow  situation.  NHTSA  has  been  given 
to  understand  that  the  petitioner  has 
been  able  to  sell  only  approximately  30 


vehicles  as  of  mid-January  1994  because 
of  the  economic  situation  in  Europe, 
and  that  this  is  below  the  sales  that  had 
been  projected  for  the  EB  110.  Thus,  it 
is  the  effect  that  a  denial  would  have 
upon  current  income  that  NHTSA 
believes  would  create  substantial 
economic  hardship.  This  situation  is  to 
be  contrasted  with  the  agency's  denial 
of  a  similar  petition  by  Ferrari  where  the 
effect  of  the  agency  action  was  to  reduce 
anticipated  profits  from  $20,000,000  to 
$10,000,000,  and  no  loss  of  cumulative 
loss  position  existed  (55  FR  3785). 

With  respect  to  the  company's  good 
faith  efforts  to  meet  Standard  No.  208, 
the  company  has  argued  that  it  did  not 
commit  itself  to  entering  the  American 
market  until  early  1993.  While  it  might 
be  assumed  that  a  motor  vehicle  would 
not  be  designed  today  without  the 
American  market  in  mind,  the  United 
States  is  not  invariably  attractive  to 
small  manufacturers.  The  EB  110 
appears  to  be  one  of  a  number  of 
expensive,  high  performance  vehicles 
that  have  been  developed  with  no 
original  intention  of  sale  in  the  United 
States.  Examples  of  such  vehicles 
include  Britain's  Jdguar  XI220.  McLaren, 
and  Lister.  Accepting  the  petitioner's 
statement  that  the  decision  to  offer  the 
vehicle  for  sale  in  the  United  States  was 
not  made  until  1993,  the  agency  is  led 
by  the  solicitations  and  decisions 
reached  in  the  period  preceding  the 
filing  of  the  petition,  and  Bugatti's 
anticipated  ability  to  comply  by  April 
1995  to  conclude  that  the  petitioner  has 
made  a  good  faith  effort  to  meet  the 
automatic  restraint  requirements  of 
Standard  No.  208. 

The  agency  must  also  find  that  an 
exemption  is  in  the  public  interest  and 
consistent  with  the  objectives  of  the 
Safety  Act.  In  providing  the  authority  to 
establish  safety  standards.  Congress 
expressed  its  intent  that  the  public 
continue  to  be  afforded  a  wide  choice  of 
motor  vehicles.  The  agency  is  cognizant 
that  granting  the  petition  would  not 
appear  to  have  a  discernible  impact 
upon  safety.  Bugatti  now  anticipates 
that,  at  the  mcst,  about  50  vehicles 
would  not  be  provided  with  automatic 
restraints.  Further,  it  is  actively 
pursuing  the  possibility  that  these  could 
be  retrofitted  to  comply  with  driver 
airbags. 

For  the  reasons  expressed  above,  it  is 
hereby  found  that  to  require  Bugatti  to 
comply  with  Standard  No.  208  would 
create  substantial  economic  hardship, 
and  that  the  petitioner  has  made  a  good 
faith  effort  to  comply  with  the  standard. 
It  is  further  found  that  an  exemption  for 
Bugatti  would  be  in  the  public  interest 
and  consistent  with  the  objectives  of  the 
Act.  Accordingly.  Bugatti  Automobili 
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S.p.A.  is  hereby  granted  NHTSA 
Exemption  No.  94-1  from  paragraph 
S4.1.4  of  49  CFR  571.208  Motor  Vehicle 
Safety  Standard  No.  208  Occupant 
Crash  Protection,  e.xpiring  November  1. 
1995. 

Authority:  15  U  S.C.  1410:  delegation  of 
authority  at  49  CFR  1.4a 

Issued  on:  March  8,  1994. 

iJiristopher  A.  Hart. 

Deputy  Administrator. 

|FR  D.K.  94-5774  Filed  3-10-94.  8:45  ami 

BILUNG  CODE  4S17-&»-M 

[Docket  No.  93-89;  Notice  2] 

Detennination  That  Nonconforming 
1992  Mercedes-Beni  500SL  Passenger 
Cars  Are  Eligible  for  ImporMation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  detennination  by 
NHTSA  that  nonconforming  1992 
Mercedes  Benz  500SL  passenger  cars  are 
eligible  for  imjxtrtation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1992 
Mercedes  Benz  500SL  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1992 
Mercedes  Benz  500SL).  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
DATES:  The  detennination  is  effective  as 
of  March  11,  1994. 

FOR  FURTHER  IMFORMATtON  CONTACT:  Ted 
Bayier.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATtON: 

Background 

Und«r  section  108{c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1.397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31.  1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  imf>ortation 
into  and  sale  m  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 


compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  bv  either 
manufacturers  or  importers  wrho  have 
registered  with  NHTS.^.  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTS.-\  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  afl'ords  interested  persons 
an  opportunity  to  com.ment  on  the 
petition-  At  the  close  of  the  comment 
period.  NHTSA  determines,  ornhe  basis 
of  Ihe  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  pubhshes  this  determination  in  the 
Federal  Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma.  New  York  (Registered 
Importer  No.  R-90-004)  petitioned 
NHTSA  to  deteqfnine  whether  1992 
Mercedes  Benz  500SL  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  December  30.  1993  (58  FR 
69443)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner.  NHTSA  has 
determined  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  impxjrter  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  ehgibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#60  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determiuatiorv. 

Final  Detprminafion 

Accordingly,  on  the  basis  of  the 
foregoing, NHTSA  hereby  determines 
that  a  1992  Mercedes  Benz  500SL 
(Model  ID  129.066)  not  originally 
manufactured,  to  comply  with  aJl 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1992  Mercedes  Benz  500SL  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  .National  Traffic 
and  Motor  Vehicle  Safety  Act.  and  is 
capable  of  being  readilv  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Autbority:  15  U.S.C  1397<c)(3)(A)(i)(n  and 
(C)(ii).  49  CFR  593  &  deieg»rions  of  authority 
at  49  CFR  1  50  and  501  8. 


Issued  on;  February  23. 1994. 
WilliaJD  A.  BoehK, 

Associatt!  AdministTvtorforEnforcement. 
[FR  Doc  94-5770  Filed  3-10-94.  8.45  am] 

BILUNG  CODC  4910-&t-M 

[Dochat  No.  94-17:  Nottc»  1J 

Receipt  of  Petition  for  Determination 
That  hkinconformjrg  1990  Mercedes- 
Benz  50QSEC  Passenger  Cars  Are 
Eiigibie  tor  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconformiag  1990 
Mercedes-Benz  500SEC  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  armounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1990 
Mercedes-Benz  500SEC  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standard.s, 
&nd  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  April  11.  1994. 
AOORESScS:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to;  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  am  to  4 
pm). 

FOR  FURTHER  fNFORHUTIOH  CONTACT: 
Ted  Bavler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  setTion  108tc)(3)('A)ti)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397('c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31.  1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
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model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibihty  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania,  ("Champagne") 
(Registered  Importer  No.  R-9CM)09)  has 
petitioned  NHTSA  to  determine 
whether  1990  Mercedes-Benz  500SEC 
(.Model  ID  126.044)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1990 
Mercedes-Benz  500SEC  that  was 
ir.anufactured  for  importation  into,  and 
sale  in  the  United  States,  and  certified 
by  its  manufacturer.  Daimler  Benz  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  contends  that  it 
carefuUv  compared  the  non-U. S. 
certified  1990  model  500SEC  to  it.s  U.S. 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most 
applicable  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U. S.  certified 
1990  model  500SEC.  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Spetifically.  the  petitioner  claims  that 
the  non-U. S.  certified  1990  model 
500SEC  is  identical  to  its  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  '  *  ',103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
S\stems.  105  Hydraulic  Brake  Systems, 
lOf)  Brake  Hoses.  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems.  116  Brake  Fluid. 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints,  203  Impact 


Protection  for  the  Driver  from  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems.  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assemblies, 
210  Seat  Belt  Assembly  Anchorages.  211 
Wheel  Nuts.  Wheel  Discs  and  Hubcaps. 
212  Windshield  Retention.  216  Roof 
Crush  Resistance.  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the  1990' 
model  500SEC  is  capable  of  being 
readily  modified  to  meet  the  following 
standards,  in  the  manner  indicated: 
"Standard  No.  101  Controls  and 
Display:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
symbol;  (c)  recalibration  of  the 
speedometer/ odometerTrom  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S. -model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirrors: 
Replacement  of  the  passenger's  outside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  seating 
position,  or  a  belt  webbing-actuated 
microswitch  in  the  driver's  seat  belt 
retractor;  (b)  installation  of  an  ignition 
switch-actuated  seat  belt  warning  lamp 
and  buzzer;  (c)  installation  of  knee 
bolsters  to  augment  the  vehicle's  airbag- 
based  automatic  restraint  system.  The 
petitioner  claims  that  the  remaining 


components  of  the  vehicle's  automatic 
restraint  system,  consisting  of  a  driver's 
side  air  bag,  sensor,  and  control  unit, 
have  part  numbers  identical  to  those 
found  on  the  U.S.  certified  1990  model 
500SEC. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1990  model  500SEC 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to;  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street,  SVV., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)!ii):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Fobruary  24.  1994. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  93-5771  Filed  3-10-94;  8:45  am) 

BILUNG  CODE  4910-e»-M 

[Docket  No.  83-91;  Notice  2] 

Determination  That  Nonconforming 
1988  Saab  9000  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1988  Saab 
9000  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1988 
Saab  9000  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
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into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1988 
Saab  9000),  and  they  are  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  determination  is  effective  as 
of  March  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)  (3)  (A)  (i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  1.5  U.S.C.  1397 
(c)(3)(  A)  (i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  a  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors,  Inc.  of  Kingsyille, 
Maryland  (Registered  Importer  No.  R- 
90-006)  petitioned  NHTSA  to  determine 
whether  1988  Saab  9000  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  December  30,  1993  (58 
PR  69445)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 


submitted  by  the  petitioner,  NHTSA  has 
determined  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#59  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  19fl8  Saab  9000  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1988  Saab  9000  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under 
section  114  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  and  is  capable 
of  being  readily  modified  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Authority:  15  U.S.C.  1397(c)  (3)  [A]  (i)  (I) 
and  (C)  (ii);  49  CFR  593.8;  delegations  of 
authority  at  49  CFR  1.50  and  301.8. 

Issued  on:  February  23.  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-5772  Filed  3-10-94;  8;45  am) 

BILUNG  CODE  4910-6»-M 


[Docket  No.  94-1 ;  Notice  2] 

Uniroyal  Goodrich  Tire  Company; 
Grant  of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

The  Uniroyal  Goodrich  Tire  Company 
(Uniroyal)  of  Greenville,  South  Carolina, 
determined  that  some  of  its  tires  fail  to 
comply  with  49  CFR  571.109,  Motor 
Vehicle  Safety  Standard  No.  109,  "New 
Pneumatic  Tires,"  and  49  CFR  571.119, 
Motor  Vehicle  Safety  Standard  No.  119. 
"New  Pneumatic  Tires  for  Vehicles 
Other  Than  Passenger  Cars,"  and  filed 
an  appropriate  report  pursuant  to  49 
CFR  part  573,  "Defect  and 
Noncompliance  Reports."  Uniroyal  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  January  13,  1994  (59  FR 
1989)  and  an  opportunity  afforded  for 
comment. 


Paragraph  S4.3.3(b)  of  Standard  No. 
109  and  paragraph  S6.5(d)  of  Standard 
No.  119  specify  that  each  tire  be  labeled 
with  an  identification  number.  The  last 
digit  of  this  identification  number 
should  represent  the  year  of 
manufacture. 

In  the  46th  week  of  1993,  Uniroyal 
manufactured  approximately  6,500  tires 
in  several  brands  and  sizes  with  an 
incorrect  year  of  manufacture  contained 
in  the  tire  identification  number.  The 
last  digit  in  the  identification  number 
on  these  tires  was  incorrectly  marked 
"4,"  signifying  1994.  The  last  number 
should  have  been  "3,"  signifying  1993. 

Uniroyal  supported  its  petition  for 
inconsequential  noncompliance  with 
the  statement  that  it  did  not  "believe 
that  this  error  will  impact  motor  vehicle 
safety  since  only  the  year  of 
manufacture  is  incorrect."  All  tires  are 
sold  only  in  the  replacement  market. 

No  comments  were  received  on  the 
petition. 

The  primary  safety  purpose  of  the 
manufacturing  date  code  is  to  enable 
identification  of  tires  for  the  purposes  of 
notification  and  remedy  in  the  event 
they  are  determined  to  be  noncompliant 
or  incorporate  a  safety-related  defect.  If 
it  is  necessary  to  recall  the  tires  before 
the  46th  week  of  1994,  there  will  be  no 
difficulty  in  identifying  them,  as  there 
will  be  no  tires  that  were  truly 
manufactured  in  the  46th  week  of  1994 
by  that  point  in  time.  If  it  is  necessary 
to  recall  them  during  or  after  the  46th 
week  of  1994,  the  recall  population  will 
comprise  both  the  mismarked  and 
properly  marked  tires,  the  disadvantage 
being  to  the  manufacturer  rather  than  to 
motor  vehicle  safety. 

For  the  reason  expressed  above,  the 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
described  herein  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1 .50  and  49  CFR  501 .8) 

Issued  on:  March  8,  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  94-5773  Filed  3-10-94;  8:45  am] 

BILUNG  CODE  4910-6»-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue; 
Availability  of  Report  of  1993  Closed 
Meetings 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury, 
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action:  Notice  of  availability  of  report 
on  dosed  meetings  of  the  Art  Advisor>' 
Panel. 

SUMMARY:  The  report  is  now  available. 

Pursuant  to  5  U.S.C.  app.  I  section 
10(d).  of  the  Federal  Advisory- 
Committee  Act;  and  5  U.S.C.  552b,  the 
Government  in  the  Sunshine  Act;  and 
Treasury  Directive  21-03  section  8  (1- 
29-S7):  A  report  summarizing  the 
closed  meeting  activities  of  the  Art 
Advisory  Panel  during  1992,  has  been 
prepared.  A  copy  of  this  report  has  been 
filed  with  the  Assistant  Secretary  of  the 
Trt-asurv  for  Management  and  is  now 
available  for  public  inspection  at: 
Inttmal  Revenue  Service.  Freedom  of 
Information  Reading  Room,  room  1565, 
1111  Constitution  Avenue,  MtV.. 
Washington,  DC  20224. 

Requests  for  copies  should  be 
addressed  to:  Director,  Disclosure 
Optrations  Division.  Attn:  FOI  Reading 
Room.  Box  388,  Benjamin  Franklin 
Station,  Washington,  DC  20224, 
Telephone  (202)  622-5164,  (Not  a  toll 
free  telephone  number). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
document  constitute  a  rvl'*  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

FOR  FURTHER  INFORMATKX  CONTACT: 
Karen  C^roian,  C&AP:AS:4,  901  D 
Street.  SW..  room  224,  Washington,  DC 
20024.  Telephone  (202)  401^128.  (Not 
a  toll  free  telephone  number). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Fevemie. 
|FR  D<K.  94-5632  Filed  3-10-94;  845  am] 

BiLUNG  COOC  4830-01-U 


(Delegation  Order  No.  219  (Rev.  3)] 
Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Delegation  of  Authority. 

SUMMARY:  Allows  for  the  delegation  of 
authority  to  approve  jeopardy  and 
termination  assessments.  The  Chief,  EP/ 
EO  Division  is  added  to  the  list  of 

previously  delegated  officials. 

EFFECTIVE  DATE:  March  7,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Ketchum,  E:FC:Cl,  room  2232. 
1111  Constitution  Avenue,  NW., 
Washington,  IX!  20224  (202)  622-7497 
(not  a  toll  free  number). 


Delegation  of  Authority  To  Make 
Jeopardy  and  Termination  .Assessments 

1.  Pursuant  to  the  authority  vested  in 
the  Commissioner  of  the  Internal 
Revenue  under  26  CFR  301.6020-1.  26 
CFR  301.6201-1.  26  CFR  301.7701-9 
and  Treasury  Order  150-10.  authority  is 
hereby  delegated  to  the  Assistant 
Commissioner  (International)  and  the 
District  Director  to  make  jeopardy  and 
termination  assessments  in  accordance 
with  Internal  Revenue  Code  Sections 
6861,  6862,  6851.  respectively,  and  the 
regulations  promulgated  thereunder. 

2.  In  the  event  the  Assistant 
Commissioner  (International)  or  the 
District  Director  has  to  exclude  himself/ 
herself  from  personal  involvemept  for 
reasons  prescribed  in  IRM  4500.  IRM 
7(10)(12)(19)  or  IRM  7(10)(12)(20).  then 
jeopardy  and/or  termination 
assessments  will  be  personally 
approved  by  the  Deputy  Assistant 
Commissioner  (International)  or  the 
Assistant  District  Director,  if  that 
position  exists,  or  if  that  position  does 
not  exist,  by  the  official  delegated  in  the 
order  prescribed  below: 

a.  Chief.  Examination  Division. 

b.  Chief.  Collection  Division. 

c.  Chief,  Criminal  Investigation  Division. 

d.  Chief.  Employee  Plans  and  Exempt 
Organizations. 

3.  If  all  International  or  District 
officials  identified  above  must  exclude 
themselves  from  personal  involvement, 
the  personal  approval  of  the  Chief 
Operations  Officer  or  Regional 
Commissioner  is  required.  In  any  event, 
the  person  approving  the  jeopardy  and/ 
or  termination  assessment  must  not  fall 
within  any  of  the  exclusionary 
situations  that  prevent  the  Assistant 
Commissioner  (International)  or  a 
District  Director  from  being  personally 
involved. 

4.  This  authority  may  not  be 
redelegated. 

5.  Delegation  Order  No.  219  (Rev.  2). 
effective  February  22, 1991.  is 
superseded. 

Dated:  March  18. 1994. 
Phil  Brand. 

Chief  Compliance  Officer. 
(PR  Doc.  94-5769  Filed  3-10-94;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Census  o(  Foreign  Students  in  the  U.S. 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — Request  for  concept 

papers. 


SUMMARY:  The  United  States  Information 
Agency  (USLA)  invites  U.S.  educational, 
cultural,  and  other  not-for-profit 
organizations  to  submit  concept  papers 
outlining  the  design  of  a  statistical 
survey  (census)  of  foreign  nationals 
affiliated  with  institutions  of  higher 
learning  in  the  United  States.  The 
census  should  identify  in  the  most 
economical  way  possible  the  number  of 
foreign  students  and  scholars  studying, 
conducting  research,  or  teaching  at  all 
accredited  universities  and  colleges  in 
the  United  States  starting  in  the  1994- 
95  academic  year;  it  must  also  survey 
the  number  of  American  students 
studying  abroad.  Papers  should  also 
describe  the  methodology  which  will  be 
used  to  collect  the  data  and  how  the 
material  will  be  analyzed  and  presented 
to  the  public.  Following  Agency  review 
of  concept  papers,  certain  organizations 
may  be  invited  to  submit  full  proposals, 
leading  to  the  award  of  a  FY  1995 
cooperative  agreement. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  USIA  by  5 
p.m.  Washington.  DC  time,  on  April  15, 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  April  15  but  received  at  a 
later  date.  It  is  the  responsibility  of  each 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  Data 
from  the  1994-5  academic  year  census 
must  be  compiled  and  publish«»d  by 
December  1995. 

Duration:  The  award  will  begin  on 
October  1,  1994  and  end  on  September 
30,  1995.  No  funds  may  be  expended 
until  the  agreement  is  signed. 
ADDRESSES:  One  original  and  5  copies  of 
the  concept  paper,  which  should  be  7- 
10  double-spaced  pages  and  include  a 
summary  budget,  a.'^  to  be  mailed  to: 
U.S.  Information  Agency.  Ref.:  Foreign 
Student  Census.  Grants  Management 
Office,  E/XE,  room  336,  301  4th  Street. 
SW..  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  organizations  should 
contact  Catherine  Sevcenko  at  the  U.S. 
Information  Agency,  Advising, 
Teaching,  and  Specialized  Programs 
Division,  Advising  and  Student  Services 
Branch  (E/ASA),  room  349.  301  4th  St. 
SW..  Washington,  DC  20547,  telephone: 
(202)  619-5434.  for  further  clarification. 
There  are  no  official  forms  which  must 
be  submitted  with  the  concept  papers 
but  all  submissions  must  contain  the 
information  requested  below. 

SUPPLEMENTARY  INFORMATION: 

Overview 

As  the  Federal  agency  tasked  with 
promoting  international  educational 
exchange,  USIA  considers  it  essential  to 
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have  an  accurate  picture  of  foreign 
study  and  scholarship  in  the  United 
States,  such  as  that  provided  by  the 
statistical  survey.  This  survey  should 
provide  a  detailed  and  comprehensive 
picture  of  the  number  and 
characteristics  of  foreign  nationals 
(excluding  permanent  residents  and 
refugees)  affiliated  with  American 
institutions  of  higher  learning  and  the 
numbers  of  U.S.  students  studying 
abroad.  Topics  of  interest  include  the 
numbers  of  students  and  scholars,  their 
gender,  countries  of  origin,  and  fields  of 
study.  Information  about  students 
interim  of  academic  level 
(undergraduate,  graduate,  post- 
dociorate),  primary  source  of  financial 
support,  financial  contribution  they 
make  while  in  the  United  States,  and 
location  of  study  should  be  included.  A 
compilation  of  visa  status  (F,  J,  M,  H) 
should  be  included.  Papers  should 
indicate  whether  potential  applicants 
will  provide  information  on  a  yearly 
basis;  less  frequent  collection  and 
compilation  of  data  must  be  justified.  A 
survey  of  students  in  intensive  English 
language  programs  would  be  of  interest 
but  is  not  required. 

The  Agency  will  consider  funding  a 
publication,  database,  newsletter,  or-any 
dtljjer  medium  presented  as  a  viable 
vehicle  for  making  census  data  about 
the  U.S.  and  foreign  student  population 
widely  available  in  a  timely  manner  and 
in  a  clear  and  concise  format.  Continued 
support,  assuming  availability  of 
funding,  will  be  contingent  upon 
accurate  data  collection,  quality  of 
presentation  of  that  data,  and  prompt 
publication  of  the  census.  The  Agency 
reserves  the  right  to  reproduce,  publish 
or  otherwise  use  any  work  developed 
under  this  grant  for  Government 
purposes. 

Concept  papers  should  include  a 
description  of  the  methodology  to  be 
used  to  canvass  colleges  and 
universities  for  information  about  their 
foreign  student  and  scholar  populations 
as  well  as  study  abroad  statistics. 
Provision  should  be  made  for  securing 
the  highest  possible  response  rate.  The 
AgerK;y  is  interested  in  a  clear 
presentation  of  the  data  collected  as 
well  as  a  rigorous  analysis  of  the  data 
which  will  draw  conclusions  about  the 
trends  in  international  study  in  the  U.S. 
and  make  recommendations  for  policy 
for  both  government  and  academia 
based  on  the  data  collected. 
Organizations  submitting  concept 
papers  judged  most  feasible  and  cost- 
effective  will  be  invited  to  submit  full 
proposals  in  accordance  with  Agency 
guidelines. 


A  final  cooperative  agreement  will  be 
awarded  October  1,  1994  subject  to  the 
availability  of  FY  1995  funding. 

Pursuant  to  the  Bureau's  aumorizing 
legislation,  funded  activities  must 
maintain  a  nen-political  character. 

Guidelines 

Eligibility 

U.S.  non-profit  educational,  cultural, 
and  other  non-for-profit  organizations 
that  have  a  minimum  of  four  years 
e.xperience  in  some  aspect  of 
international  education  are  eligible  to 
apply.  The  project  director  or  key 
program  staff  responsible  for  the 
administration  of  the  census  must  be 
demonstrated  expertise  in  one  or  more 
of  the  following:  statistics,  data 
collection,  international  exchange, 
publication  design,  computer 
technology. 

Proposed  Budget 

The  amount  of  funding  for  this  project 
will  be  determined  upon  evaluation  of 
all  concept  papers  submitted.  Papers 
should  include  a  short  budget,  however, 
and  highlight  how  the  census  would  be 
produced  as  cost-effectively  as  possible. 
Papers  which  offer  substantial  cost- 
sharing  or  alternate  sources  of  funding 
will  be  given  special  consideration. 
Discussion  of  potential  target  markets 
and  possible  sales  revenue  should  also 
be  included.  Budgets  should  include 
provision  to  the  Agency  of  a  minimum 
of  600  copies  of  any  publication,  -^ 
database  or  other  medium  of 
presentation.  Organizations  should  be 
familiar  with  grant  regulations 
described  in  OBM  circulars  AllO,  A122 
and  A133.  Cost-sharing  of  the  grantee 
organization  may  be  in  the  form  of 
allowable  direct  or  indirect  costs. 

Application  Requirements 

Concept  papers  must  be  submitted  by 
the  deadline  and  must  conform  to  the 
following  requirements: 

1.  A  Concept  Paper  Cover  Sheet:  with 
name(s)  of  institution(s).  project 
director{s),  appropriate  addresses, 
telephone  and  fax  numbers. 

2.  Narrative  of  7-10  double-spaced 
pages,  including  a  description  of  the 
proposed  instit'jtion(s)  which  will  run 
the  project;  a  detailed  description  of  the 
type  of  information  to  be  collected  and 
the  methodology  to  be  used,  a 
description  of  the  manner  in  which  the 
data  will  be  presented  and  analyzed, 
and  a  description  of  the  qualifications  of 
those  who  will  play  key  roles  in  the 
project. 

3.  Brief  resumes  (no  more  than  2 
pages)  of  the  proposed  projed  director 
and  others  if  identified  who  will  be 
involved  in  the  project. 


4.  Brief  (one  page)  budget. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
concept  papers  and  forward  them  to 
panels  of  USIA  officers  for  advisory 
review.  Institutions  submitting  concept 
papers  which  meet  the  review  criteria 
will  be  invited  to  submit  full  proposals 
in  accordance  with  Agency  guidelines. 
USIA  reserves  the  right  to  issue  another 
general  announcement  for  proposals  or 
concept  papers  if  none  submitted  in 
accordance  with  this  announcement 
pass  Agency  review.  All  funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs. 

Review  Criteria 

All  concept  papers  will  be 
competitively  reviewed  according  to  the 
following  criteria: 

1.  Overall  Quality 

The  content,  definition,  and 
organization  of  all  aspects  of  the  project; 
appropriateness  of  project  plan  and 
content  to  program  objectives;  extensive 
academic  and  professional  involvement 
of  the  staff  assigned  to  the  project  in  the 
U.S.  educational  community;  evidence 
of  understanding  of  the  dynamics  of 
trends  in  international  education. 

2.  Institutional  Capacity 

Adequacy  of  proposed  resources, 
including  professional  staff  and 
available  educational  network(s),  to 
administer  the  census  successfully, 
based  on  achieving  a  high  response  rate 
from  those  institutions  surveyed,  in  the 
most  economical  way  possible. 
Development  of  an  appropriate  method 
and  format  for  presentation  and  analysis 
of  the  data. 

3.  Institution's  Track  Record/Ability 

Clear  evidence  of  applicant 
institution's  track  record  of  successful 
projects  and  experience  with 
international  education.  Demonstrated 
expertise  of  the  Project  Director  to 
assume  the  administration  of  this 
undertaking. 

4.  Cost-Effectiveness 

The  overhead  and  administrative 
components  of  the  program,  as  well  as 
salaries,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  In-kind 
contributions  should  also  be  included. 

5.  Cost-sharing 

Proposals  should  maximize  cost- 
sharing  through  host  institutions  and 
other  private  sector  support  as  well  as 
institutional  direct  funding 
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contributions  and  may  include 
marketing  the  data. 

Notice 

The  term.s  and  conditions  published 
HI  this  Request  for  Concept  Papers  are 
bindmg  and  may  not  he  modit^ied  by  any 
lISI--\  r^'presentalive.  E.\plaiiator\- 
information  provided  by  the  Agency 
thai  contradicts  published  language  will 
not  be  binding  Issuance  of  this 
announcement  does  not  constitute  an 
award  coromiLmenl  on  the  part  of  the 
Goverament. 

Notification 

All  appHcants  will  be  notified  of  the 
resuhs  of  the  initial  review  process  by 
May  15.  1994. 

Dated:  March  7, 1994. 
Barry  Fulton. 

Acting  Assc-ciate  Oirettor.  Bureau  of 
Educational  and  Cultural  Affairs. 
|FR  D«K    Q4-5660  Filed  3-10-94;  8;45  ami 
BILLING  C00€  3230-01-M 


Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Ad\;sory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
March  1.5.  1994  in  the  San  Qjrlos 
Institute  located  at  516  Duval  Street. 
Key  West.  Florida.  The  intended  agenda 
is  listed  below. 

.V^enda 

Thursday.  V4arch  15,  19»4 

Pari  One — Qosed  to  the  Public 

9  a.m. 

1.  Technical  Tran.smissk)n  Matters 

2.  TV  Marti  Policy  Cpdate 

3.  Restructuring  of  OCB 

4.  Coast  Guard  Bnefrng 

Part  Two — Open  to  the  Public 

11:30  a.m. 
1  Aprproval  of  Minutes 
2.  I'pdate  on  Radio  Marti 

3  I'pdate  on  TV  Marti 

4  OCB  Office  of  Program  Evaluation/Focus 
Group  Results 

5  Public  Testimony 

Items  one.  two.  thret;  and  four  which 
will  be  discussed  from  9  a.m.  to  11:.10 
a.m.,  will  be  closed  to  the  public. 
Discussion  of  items  one.  two,  three  and 
four  will  include  information  the 
premature  disclosure  of  which  would  be 
likely  to  fnistrate  the  implementation  of 
n  proposed  .-Kgencv  action  (5  U.S.C. 
,522(c)(9)(B)). 

Members  of  the  public  interested  in 
attending  the  open  portion  of  the 
meeting  should  contact  Ms.  Angela  R. 
Washington,  at  the  Advisory  Board 


Office.  Ms.  Washington  can  be  reached 
at  (202) 401-2178. 

Dated:  March  7,  19M. 
loseph  Duffisy, 

Director,  United  States  Information  Agency. 

Determination  To  Close  Portions  of  the 
Advisory  Board  Meeting  of  Marctt  15,  799'* 

Based  on  information  provided  to  me  by 
the  Advisory  Board  for  Cuba  Broadcasting,  t 
hereby  determine  that  the  9  am  to  11:30  am 
portion  of  the  meeting  should  be  closed  to 
the  public. 

The  Advisory  Board  has  requested  that 
items  one.  two.  three  and  four  of  the  March 
15,  1994  meeting  be  closed  to  the  public. 
Items  one,  two.  three  and  four  will  involve 
information  the  fjrematiire  disclosure  of 
which  would  likely  frustrate  implementation 
of  a  profwsed  Agency  action.  Closing  such 
deliberations  to  the  public  is  justified  by  the 
Government  in  the  Sunshine  Act  under  5 
U.S.C.  522b(c)(9KB). 

Items  one  and  two  on  the  agenda  consist 
of  a  discussion  of  technical  matters,  which 
include  TV  Marti  transmissions.  Item  three 
on  the  agenda  consists  of  Radio  and  TV  Marti 
restructuring  to  include  budgetary  matters. 
Item  four  will  provide  sensitive  information 
on  the  many  related  activities  between  the 
Coast  Guard's  operatioos  with  regards  to 
Cuba. 

Dated:  March  7. 1994. 
Joseph  DnfBey. 

Director.  United  States  Information  Agency 
(PR  Doc.  94-5659  Filed  3-10-94;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Persian  Gulf  Sctenttfk:  Commrtfee; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA).  in  accordance  with  Public  Law  92- 
463,  gives  notice  that  meetings  of  the 
VA  Persian  Gulf  Expert  Scientific 
Committee  will  be  held  on: 

Friday,  April  29,  1994,  at  1  p.m. — 5  p.m. 

The  location  on  the  meeting  will  be 
9000  Rockville  Pike;  National  Institutes 
of  Health:  Building  31.  Room  8.  C  Wing: 
Bethesda,  MD. 

The  Committee's  objectives  are  to 
advise  the  Under  Secretary  for  Health, 
about  medical  findings  affecting  Persian 
Gulf  era  veterans. 

At  this  meeting  the  Committee  will 
review  all  aspects  of  patient  care  and 
medical  diagnoses  and  will  provide 
professional  consultation  as  needed. 
The  Committee  may  advise  on  other 
areas  involving  research  and 
development,  veterans  benefits  and/or 
training  aspects  for  patients  and  staff. 


Al!  portions  of  the  meeting  will  be 
open  to  the  public. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson.  Office  of 
Environmental  Medicine  and  Public 
Health,  810  Vermont  Avenue,  NW.; 
Washington.  DC  20420. 

Dated:  February  28,  1994. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  .Management  Officer. 
IFR  Doc  94  5637  Filed  3-10-94:  8:45  am] 
BILUNG  COOE  t32(Vai-M 


Voluntary  Service  National  Advisory 
Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  the  Executive  Committee. 
Department  of  Veterans  Affairs 
Voluntary  Service  (VAS)  National 
Advison,-  Committee  [NAC]  will  meet 
March  23-25.  1994,  at  the  Holiday  Inn 
Mart  Plaza  Hotel,  330  North  Orleans. 
Chicago,  Illinois.  This  meeting  is 
scheduled  from  8  a.m. — 5  p.m.  on 
March  23  and  24  and  from  8  a.m.  to 
Noon  on  March  25. 

Thu  VAVS  NAC  consists  of  60 
organizations  which  provide  volunteers 
who  assist  veterans,  primarily  in  VA 
health  care  facilities.  The  \'.A\'S  NAC 
advises  the  Under  Secretary  for  Health 
on  how  to  coor-^inate  and  promote 
volunteer  activities  within  VA  health 
care  facilities  and  voluntarism  matters. 
The  E.xecutive  Committee  f:onsists  of  20 
representatives  from  the  .NAC  member 
organizations  and  acts  as  the  NAC 
governing  body  between  the  NAC 
Annual  Meetings.  Business  topics  for 
the  E.xecutive  Committee  meeting 
include:  VAX'S  program  progress  since 
the  1993  Annual  NAC  Meeting:  1994 
N.AC  Annual  Meeting  planning;  1995 
Annual  Meeting  site  rev:ew  and 
Subcommittee  reports. 

The  Executive  Committee  meeting  is 
open  to  the  public  and  individuals 
interested  in  attending  are  encouraged 
to  contact  Mr  Jim  Mayer,  Staff 
Assistant.  Voluntary  Service  (161  A). 
Department  of  Veterans  Affairs,  810 
Verm.onl  Ave..  N^V..  Washington,  DC. 
20420.  (202)  566-1687. 

Dnfed  Fehrjary  28.  1994. 
Heyward  BannLster. 
Committee  \fanagement  Officer. 

IFR  Doc  94-5638  Filed  3-10-94;  8:45  ami 
BILLING  COOC  K>20-01-«l 
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This  section  o!  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pub(is^>ed  unoer 
ttie  "Government  in  Vne  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t>(e)(3) 


DEFENSE  NUCLEAR  FACILmES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  of 
the  continuation  of  the  following 

meeting  of  the  Board: 

TIME  AND  DATE:  10  a.m.  March  15.  1994. 

PLACE:  Public  Hearing  Room.  Suite  700. 
625  Indiana  Avenue  NVV.,  Washington. 
DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  recon\'ene  and  continue  the  public 
meeting  conducted  on  March  7  to 
deliberate  upon  the  following: 

1.  The  Board's  continuing  rsview  of  the 
readiness  of  Los  Alamos  National 
Laboratory's  (LAND  Plutonium  Facility  (TA- 
55)  for  production  of  encapsulated 
plutonium  (Pu238)  oxide  pellets  for 
Radioisotope  Thermoelectric  Generators  that 
provide  electrical  power  for  spacecraft  used 
on  deep  space  missions. 

2.  DOE's  evaluation  of  the  Los  Alamos 
National  laboratory's  efforts  to  comply  with 
DOE  nuclear-safety  orders. 

3.  Presentations  by  the  Board's  Technical 
Staff  relating  to  the  safety  basis,  including 
status  of  the  emergency  diesel  generator,  and 
the  adequacy  of  protection  of  public  and 
worker  healih  and  safety  relative  to  LANL's 
plutonium  Facility. 

The  Board  is  holding  this  meeting 
with  less  than  one  week's  notice.  As 
provided  in  the  Board's  Sunshine  Act 
rule.  10  CFR  1704.6(b),  a  majority  of  the 
Board's  members  has  voted  that  the 
Board's  business  requires  the  meeting  to 
be  held  with  less  than  seven  days' 
notice. 

FOR  MORE  INFORMATION  CONTACT:  Robert 
M.  Andersen.  General  Counsel,  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue  NVV..  Suite  700. 
Washington.  DC  20004.  (202)  208-6400. 
This  is  not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  The  Board 
specifically  reserves  its  right  to  further 
schedule  and  othenvise  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 


Dated:  March  9.  1994. 
John  T.  Conway, 
Chairman. 
jFR  Doc:.  94-5875  Filed  3-9-94;  2:18  pm] 
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FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  5:19  p.m.  on  Tuesday  March  8,  1994. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Reports  of  the  Office  of  Inspector  General. 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Recommendations  regarding  the  cross- 
guaranty  provisions  of  the  Federal  Deposit 
Insurance  Act. 

Recommendations  regarding  the 
liquidation  of  depository  institutions'  assets 
acquired  by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent  of 
those  assets: 

Memorandum  re:  Various  Failed  Institutions. 

State  of  Connecticut.  Case  No.  507-07408- 

93-BOD 
Memorandum  re:  Bank  of  New  England. 

National  Association.  Boston. 

Massachusetts,  and  Maine  Savings  Bank. 

Portland.  Maine.  Case  No.  000-00032-94- 

COM 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove  Jr..  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17tb  Street  N\V..  Washington.  DC. 

Dated:  March  9. 1994. 


Federal  Deposit  Insurance  Corporation. 

Patti  C  Fox. 

Acting  Deputy  Executive  Secretary. 

IFR  Dor  94-5908  Filed  3-9-94:  3:41  pm] 

BILUMG  CODC  6714-01-«l 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Wednesday. 
March  16.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21.st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Re.serve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  9,  1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-5841  Filed  3-»-94;  11.34  am] 

BILLING  CODC  621(M)1-P 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

TIME  AND  DATE:  10  a.m.,  March  21.  1994. 

PLACE:  4th  Floor.  Conference  Room. 
1250  H  Street  NVV.,  Washington,  DC, 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  February 
22.  1994.  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick  audit 
report  entitled  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Policies  and 
Procedures  of  the  Federal  Retirement  Thrift 
Investment  Board  .Administration  StHff." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco.  Director.  Office  of 
External  Affairs.  (202)  942-1640. 
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Dated:  March  8,  1994. 
Roger  W.  Mehle, 

Esr'cutive  Director,  Federal  Retirement  Thrift 

Investment  Board. 

|FR  Dor  a.4--'«  18  Filed  3-9-94;  8.45  ami 

BJLL.NG  CCOc  675C^1-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
t:me  and  DATE:  10  a.m..  Thursday. 
M   p,:h  17,  1994. 

PLACE:  Board  Room.  7th  Floor,  room 
7047,  1775  Duke  Street.  Alexandria, 
Virginia  22314-3428 

STATUS:  rlost^ri 

MATTERS  TO  BE  CONS'3£n£0: 

1 .  Approval  of  Minutes  of  Previous  Closed 
Meeting. 


2.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8)  and  (9){AKii). 

3.  Administrative  Action  under  Section 
208  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (91(A)(ii).  and 
(9)(B). 

4.  NCUA  Strategic  Information  Systems 
Plan.  Closed  pursuant  to  exemptions  (2)  and 
(9)(B). 

5.  Personnel  Policies.  Closed  pursuant  to 
exemption  (2). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretar>'  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  94-5855  Filed  3-9-94;  11:55  am] 

BILUNG  CODE  7535-01-M 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  2  p.m.,  March  10. 1994. 

PLACE:  Conference  Room.  1333  H  Street, 
N\V.,  suite  300,  Washington,  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Procedural, 
steps  in  Docket  No.  R94-1 

CONTACT  PERSON  FOR  MORE  ,NrCRMA,,ON; 

Charles  L.  Clapp,  Secretary,  Postal  Rate 

Commission,  Suite  300,  1333  H  Street, 

N\V.,  Washington.  DC  20268-0001. 

Telephone  (202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

[FR  Doc.  94-5840  Filed  3-9-94;  11:33  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  301 


[Docket  No.  93-142-1] 

Black  Stem  Rust;  Addtion  of  Rust- 
Resistant  Varieties 

Correction 

In  rule  document  94-4324  beginning 
on  page  9065  in  the  issue  of  Friday, 
February  25,  1994.  make  the  following 
correction: 

On  page  9065,  in  the  first  column, 
under  DATES,  in  the  fifth  line,  "March 
25,  1994"  should  read  "March  28. 
1994". 

BILUNG  CODE  1»OS-01-D 


DEPARTMENT  OF  COMMERCE 

Internationa!  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

Correction 

In  notice  document  94-5036 
beginning  on  page  10368.  in  the  issue  of 
Friday,  March  4.  1994,  make  the 
following  corrections: 

On  page  10368,  in  the  table  entitled 
"Antidumping  Duty  Proceedings",  after 
the  entry  "United  Kingdom:  Lead  and 
Bismuth  Steel  (A-412-810)"  insert  the 
heading  "Suspension  Agreements:". 

On  page  10369,  the  heading  at  the  top 
of  the  table  "Antidumping  Duty 
Proceedings"  should  read 
"Countervailing  Duty  Proceedings". 

BILLING  COOE  1SO5-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-940-5101-10-F303;  N-57461] 

Pipeline  Right-of-Way  Application; 
Nevada 

Correction 

In  notice  document  94-3139 
beginning  on  page  6287  in  the  issue  of 
Thursday,  Februar)-  10.  1994,  make  the 
following  corrections: 

On  page  6288,  in  the  first  column,  in 
the  land  description:: 

a.  In  T.  16  N.,  R  20E..  in  Sec.  30.  the 
second  line  should  read  "lot  2  NWV4, 
N'/^SE'A." 

b.  In  T.  31  N,  R  33E.,  Sec.  32  should 
read  "NEV4NWV4,  WV2WV2." 

c.  In  the  21st  line,  "T.  37  N..  R.  39E." 
should  read  "T.  37  N.,  R.  38E." 

BILUNG  CODE  150W)1-0 

PANAMA  CANAL  COMMISSION 
35  CFR  Part  10 

RIN  3207-AA33 

Implementation  of  the  Privacy  Act  of 
1974 

Correction 

In  rule  document  94-4215  beginning 
on  page  9088  in  the  issue  of  Friday. 
February  25,  1994,  make  the  following 
correction: 

On  page  9088.  in  ih^s^cond  column, 
under  EFFECTIVE  DATE:,  "March  24, 
1994"  should  read  "February  25,  1994". 

BiLUNG  CODE  1S0&-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  117 

[CGD13-93-028] 

Drawbridge  Operation  Regulations; 
Lake  Washington,  WA 

Correction 

In  rule  document  94-4763  beginning 
on  page  10076  in  the  issue  of  Thursday. 
March  3.  1994.  make  the  following 
correction: 


§117.1049    [Corrected] 

On  page  10077,  in  the  first  column, 
amendatory  item  2  correctly  reads  as  set 
forth  below. 

"2.  Section  117.1049  is  temporarily 
amended  by  suspending  paragraph  (d) 
and  revising  paragraphs  (a)  and  (c]  to 
read  as  follows". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  B4.203  A,  B  and  C] 

Star  School  Program;  Nobce  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1994 

Correction 

Notice  document  93-4057  beginning 
on  page  8766  in  the  issue  of  Wednesday. 
February  23.  1994.  contained  numerous 
printing  errors  on  page  8777, 
consequently  the  entire  page  is 
reprinted  as  follows: 

Instructions  for  Part  III — Application 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  the  priorities, 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

CFDA  No.  84.203A    Star  Schools- 
Distance  Education  Projects 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract  that  is  a 
summary  of  the  proposed  project. 

2.  Describe  how  the  proposed  project 
will  meet  one  or  more  of  the  absolute 
priorities,  and  the  competitive  priority, 
if  appropriate,  in  the  light  of  each  of  the 
selection  criteria  in  the  order  in  which 
the  criteria  are  listed  in  this  notice. 

Requirements — Distance  Education 
Projects 

The  legislation  authorizing  the  Star 
Schools  Program  requires  that  all 
applications  address  each  of  the 
following: 

1.  Describe  the  telecommunications 
facilities  and  equipment  and  technical 
assistance  for  which  assistance  is  sought 
which  may  include — 

A.  The  design,  development, 
construction,  and  acquisition  of  State  or 
multistate  educational 
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teiecommunications  networks  and 
technology  resource  centers; 

B.  .Microwave,  fiber  optics,  cable,  and 
satellite  transmission  equipment  or  any 
combination  thereof; 

C.  Reception  facilities; 

D.  Satellite  time; 

E.  Production  facilities; 

F.  Other  telecommunications 
equipment  capable  of  serving  a  wide 
geographic  area; 

G.  The  provision  of  training  services 
to  instructors  who  will  be  using  the 
facilities  and  equipment  for  which 
assistance  is  sought;  and  in  using  such 
facilities  and  equipment,  and  in 
integrating  programs  into  the  class 
curriculum;  and 

H.  The  development  of  educational 
programming  for  students,  or  for 
educational  personnel,  or  both,  to  be 
used  on  the  telecommunications 
network: 

2.  Describe  the  types  of  programming 
that  will  be  acquired  or  developed  to 
enhance  instruction  and  training  and 
provide  assurances  that  such 
programming  will  be  designed  in 
consultation  with  professionals  who  are 
experts  in  the  applicable  subject  matter 
and  grade  level. 

3.  Demonstrate  that  the  eligible 
telecommunications  partnership  has 
engaged  in  sufficient  survey  and 
analysis  of  the  area  to  be  served  to 
ensure  that  the  ser\ices  offered  by  the 
telecommunications  partnership  will 
increa.se  the  availability  of  courses  of 
instruction  in  t.he  subjeds  to  be  offered. 

4.  Describe  the  manner  in  which 
traditionally  underser\'ed  students  (such 
as  students  who  are  disadvantaged, 
limited-English  proficient,  disabled  or 
illiterate)  will  participate  in  the  benefits 
of  the  telecommunications  facilities, 
equipment,  technical  assistance,  and 
programming  assisted  under  this 
proposed  project,  and  the  extent  to 
which  existing  telecommunications 
equipment  will  be  used  where  available. 

5.  Describe  the  training  policies  for 
teachers  and  other  school  personnel  to 
be  implemented  to  ensure  the  effective 
use  of  the  telecommunications  facilities 
and  equipment  for  which  assistance  is 
sought. 


6.  Describe  the  activities  or  services 
for  which  assistance  is  sought  including 
activities  and  services  such  as — 

A.  Providing  facilities,  equipment, 
training,  services,  and  technical 
assistance; 

B.  Making  programs  accessible  to 
individuals  with  disabilities  through 
mechanisms  such  as  closed  captioning 
and  descriptive  video  services; 

C.  Linking  networks  together,  for 
example,  around  an  issue  of  national 
importance  such  as  elections; 

D.  Sharing  curriculum  materials 
among  networks; 

E.  Providing  teachei  and  student 
support  services; 

F.  Incorporating  community  re.sources 
such  as  libraries  and  museums  into 
instructional  programs; 

G.  Providing  teacher  training  to  early 
childhood  development  and  Head  Start 
teachers  and  staff; 

H.  Providing  teacher  training  to 
vocational  education  teachers  and  staff, 
and 

I.  Providing  programs  for  adults  at 
times  other  than  the  regular  school  day 
in  ordar  to  maximize  the  use  of  the 
telecommunications  facilities  and 
equipment. 

Additional  Instructions — Distance 
Education  Projects 

1.  The  applicant  may  include  other 
pertinent  information  that  may  assist 
the  Secretary  in  reviewing  the 
application,  including  the  scope  and 
degree  of  services  to  be  provided,  who 
will  render  the  telecommunications 
service,  and  when  it  will  be  delivered. 

2.  Justifications  and  specifications  for 
equipment  purchases  should  be  clearly 
related  to  existing  facilities  and 
resources  as  well  as  to  distance  learning 
services  to  be  delivered. 

3.  Applicants  that  apply  for  the 
production  of  instructional 
programming  shoeld  be  specific  in  the 
scope  and  sequence  of  the  content  and 
the  tasks  required  to  produce  the 
proposed  courses  of  instruction. 

4.  The  application  should  enable 
reviewers  to  make  clear  linkages 
between  the  proposed  budget  and  the 
specific  tasks,  operations,  and  service 
delivery. 

The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 


Narrative  to  no  more  than  45  double- 
spaced,  typed  8''2"  >  11"  pages  (on  one 
side  only),  although  the  Secretary  will 
consider  applications  of  greater  length. 

The  applicant  may  include  an 
appendix,  also  on  8^//'  x  11"  paper  or 
any  other  pertinent  information  (e.g., 
letters  of  support,  footnotes,  resumes, 
etc.)  that  might  assist  the  Secretary  in 
reviewing  the  application. 

The  applicant  may  provide  a  VHS  V2 
inch  videotape,  however  such  a  tape 
should  be  limited  to  no  more  than  12 
minutes. 

CFDA  NO:  84.203B    Star  Schools- 
Special  Statewide  Network 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract  that  is  a 
summary  of  the  proposed  project. 

2.  Describe  how  the  proposed  project 
will  use  a  Statewide  fiber  optics 
network  with  two-way  full  motion  video 
and  audio  communications  to  meet  any 
or  all  of  the  priorities  in  the  light  of  each 
of  the  selection  criteria  in  the  order  in 
which  the  criteria  are  listed  in  this 
notice. 

Bequirements — Special  Statewide 
Network 

The  legislation  authorizing  the  Star 
Schools  Program  requires  that  all 
applications  address  each  of  the 
following: 

1.  Describe  the  telecommunications 
facilities  and  equipment  and  technical 
assistance  for  which  assistance  is  sought 
which  may  include: 

A.  The  design,  development, 
construction,  and  acquisition  of 
Statewide  educational 
telecommunications  networks  and 
technology  resource  centers; 

B.  Reception  facilities; 

C.  Production  facilities; 

D.  Other  telecommunications 
equipment  capable  of  serving  a  w  ide 
geographic  area; 

E.  The  provision  of  training  services 
to  instructors  who  will  be  using  the 
facilities  and  equipment  and  how  to 
integrate  distance  learning  into  the 
classroom  curriculum;  and 

BILLING  CODE  1505-01-D 
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Environmental 
Protection  Agency 


40  CFR  Part  63  j 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Hazardous  Air  Pollutant 
Emissions  From  Magnetic  Tape 
Manufacturing  Operations;  Proposed  Rule 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Po  *  63 

[AD-fRL^t845-8] 

RIN  206^AC98 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Hazardous  Air  Pollutant 
Emissions  From  Magnetic  Tape 
Manufacturing  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  EPA  is  proposing 
standards  that  would  limit  emissions  of 
hazardous  air  pollutants  (HAP)  from 
existing  and  new  magnetic  tape 
manufacturing  operations  that  are  part 
of  major  sources.  The  proposed 
standards  implement  sections  112(d) 
and  llZ(h    -f  the  Clean  Air  Act  as 
amended  in  1990  (the  Act),  which 
requires  the  Administrator  to  regulate 
emissions  of  HAP  listed  in  section 
1 1 2(b)  of  the  Act.  The  intent  of  the 
proposed  standards  is  to  protect  the 
public  by  requiring  new  and  e.xisting 
major  sources  to  control  emissions  to 
the  level  corresponding  to  the  maximum 
achievable  control  technology  (MACT), 
faking  into  consideration  the  cost  of 
achieving  such  emission  reductions,  any 
non-air  quality  and  other  air  quality- 
related  health  and  environmental 
impacts,  and  energy  requirements. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  April  25, 1994. 
Public  Hearing.  A  public  hearing  will  be 
held,  if  requested,  to  provide  interested 
persons  an  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standards  f  r  the  magnetic  tape 
manufacturing  industry.  If  anyone 
contacts  the  EPA  requesting  to  speak  at 
a  public  hearing  by  April  5,  1994,  a 
public  hearing  will  be  held  on  April  13. 
1994  beginning  at  10  a.m.  Persons 
interested  in  attending  the  hearing 
should  notify  Ms.  Julia  Latta  at  (919) 
541-5578  to  verify  that  a  hearing  will 
occur. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center,  Attention, 
Docket  No.  A-91-31.U.  S. 
Environmental  Protection  Agency,  401 
M  Street,  SW  ,  Washington.  DC  20460. 
The  EPA  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below. 


Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  the 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium  in 
Research  Triangle  Park,  North  Carolina. 
Persons  wishing  to  present  oral 
testimony  must  contact  the  EPA  by 
April  5, 1994  by  contacting  Ms.  Juha 
Latta,  Standards  Development  Branch 
(MD-13).  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5578. 

Background  Information  Document. 
The  Background  Information  Document 
(BID)  for  the  proposed  standards  may  be 
obtained  from  the  docket  or  from  the 
U.S.  EPA  Library  (MD-35),  Research 
Triangle  Park,  North  CaroUna  27711, 
telephone  number  (919)  541-2777. 
Please  refer  to,  "Hazardous  Air 
Pollutants  from  Magnetic  Tape 
Manufacturing — Background 
Information  for  Proposed  Standards," 
EPA-453/R-93-059. 

Docket.  Docket  No.  A-91-3I, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
room  1500,  1st  Floor,  401  M  Street,  SW., 
Washington,  DC  20460.  Telephone  (202) 
260-7548.  The  proposed  regulatory  text 
and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  regulatory 
decisions  and  the  proposed  standards, 
contact  Ms.  Gail  Lacy  at  (919)  541-5261, 
Standards  Development  Branch, 
Emissions  Standards  Division  (MD-13), 
U.  S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORIWATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Summary  of  Proposed  Standards. 

A.  Applicability  of  the  Standards. 

B.  Actual  Standards  and  Format  of  the 
Standards. 

C.  Monitoring  Requirements. 

D.  Test  Methods  for  Compliance. 

E.  Reporting  and  Recordkeeping 
Requirements. 

II.  List  of  Source  Categories. 

III.  Background. 

IV.  Authority  for  National  Emission 

Standards  for  Hazardous  Air  Pollutants 
Decision  Process. 

A.  Source  of  Authority  for  NESHAP 
Development. 

B.  Criteria  for  Development  of  NESHAP. 

V.  Summary  of  Environmental,  Energy, 

Economic,  and  Cost  Impacts. 


A.  Environmental  Impacts. 

B.  Energy  Impacts. 

C.  Economiclrapacts. 

D.  Cost  Impacts. 
VI.  Rationale. 

A.  Selection  of  Pollutant  and  Source 
Category  for  Control. 

B.  Selection  of  Emission  Points. 

C  Selection  of  Basis  and  Level  of  the 
Proposed  Standards  for  Existing  Sources, 

D.  Selection  of  Basis  and  Level  of  the 
Proposed  Standards  for  New  Sources. 

E.  Pollution  Prevention  Considerations. 

F.  Selection  of  Format. 

G.  Selection  of  Emission  Limits.  Work 
Practice,  and  Equipment  Standards. 

H.  Seleaion  of  Monitoring  Requirements. 
I.  Selection  of  Compliance  Test  Methods. 
J.  Selection  of  Definition  of  Affected 

Source. 
K.  Selection  of  Reporting  and 

Recordkeeping  Requirements. 
L  Applicability  of  the  General  Provisions. 
Vn.  Administrative  Requirements. 

A.  Public  Hearing. 

B.  Docket. 

C  Executive  Order  12866. 

D.  Paperwork  Reduction  .Act. 

E.  Regulatory  Flexibility  Act. 

F.  Miscellaneous. 

G.  Statutory  Authority. 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-91-31 
or  by  request  from  the  EPA  contact 
persons  designated  earlier  in  this  notice 
free  of  charqe.  The  proposed  regulatory 
language  is  also  available  on  the 
Technology  Transfer  Network  (TIN). 
one  of  EPA's  electronic  bulletin  boards. 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14.400  bps 
modem.  If  more  information  on  TTN  is 
needed  call  the  HELP  line  at  (919)  541- 
5384. 

L  Summary  of  Proposed  Standards 

This  section  provides  an  overview  of: 

(1)  The  applicability  of  the  standards; 

(2)  The  format  of  the  standards; 

(3)  The  actual  st-indards; 

(4)  The  monitoring  requirements; 

(5)  The  test  methods  for  compliance; 
and 

(6)  The  reporting  and  recordkeeping 
requirements  Detailed  discussions 
concerning  the  statutory  basis  and  the 
selection  rationale  for  the  proposed 
standards  are  provided  in  sections  IV 
and  VT,  respectively,  of  this  preamble. 

A.  Applicability  of  the  Standards 

The  proposed  standards  apply  to  new 
and  e.xisting  major  sources  emitting 
HAP  from  magnetic  tape  manufdcluring 
of)erations.  according  to  certain  criteria. 
First,  a  source  is  subject  to  all  of  the 
provisions  of  the  standards  if  it  is  major, 
that  is,  if  it  has  the  potential  to  emit 
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greater  than  9.1  Mg/>T  (10  tons/yr)  of 
any  one  HAP  or  22.7  Mg/yr  (25  tons/>T) 
of  any  combination  of  HAP.  Second,  a 
major  source  actually  utilizing  less  than 
9.1  Mg/yr  (10  tons/yr)  of  any  one  HAP 
or  22.7  Mg/yr  (25  tons/yr)  of  any 
combination  of  HAP  is  subject  only  to 
an  annual  recordkeeping  and  reporting 
requirement  (§  63.703(g))  of  the 
proposed  rule.  Finally,  research  or 
laboratory  facilities  are  not  subject  to 
the  provisions  of  the  standards  unless 
they  are  collocated  with  production 
lines. 

Several  solvent  and  particulate  HAP 
are  used  in  the  magnetic  tape 
manufacturing  industry.  Solvent  H..\P 
used  include  methyl  ethyl  ketone 
(MEK),  toluene,  methyl  isobutyl  ketone 
(MIBK),  toluene  diisocyanate.  ethylene 
glycol,  methanol,  xylenes,  ethyl 
benzene,  and  acetaldehyde.  The  HAP 
solvents  that  axe  used  to  the  greatest 
e.xtent  are  MEK,  toluene,  and  MIBK.  The 
other  H,\P  are  used  in  small  quantities 
at  only  a  few  facilities  in  the  source 
categor>'.  Chromium  and  cobalt,  which 
are  particulate  HAP,  are  also  used. 
These  are  the  HAP  expected  to  be 
emitted  by  this  industry';  however,  the 
proposed  standards  apply  to  emissions 
of  all  189  HAP  listed  in  section  112(b). 

This  standard  covers  HAP  emission 
sources  that  result  from  magnetic  tape 
manufacturing  operations.  Products 
manufactured  as  a  result  of  these 
operations  include  video  and  audio 
tape,  and  computer  diskettes. 
Production  of  nonmagnetic  products 
may  require  use  of  some  of  the  same 
equipment  as  is  needed  for  magnetic 
products.  For  example,  leader  tape  is 
the  tape  at  the  beginning  of  an  audio  or 
video  cassette  that  does  not  contain 
magnetic  media.  Reader  tape  is 
manufactured  on  the  same  type  of 
equipment  that  is  used  to  manufacture 
magnetic  tape,  and  is  directly  related  to 
manufacturing  operations.  Therefore, 
the  production  of  leader  tape  is 
considered  as  part  of  magnetic  tape 
manufacturing  operations. 

Likewise,  other  products  may  be 
manufactured  using  the  same  solvents 
and  equipment  that  are  used  to  coat  the 
tape  with  magnetic  material.  If  HAP  are 
used  during  their  production,  and  the 
same  equipn\ent  that  is  used  for 
manufacturing  magnetic  tape  products 
is  used  in  their  manufacture,  the 
provisions  of  this  standard  apply  when 
these  products  are  being  manufactured. 

Sources  in  a  magnetic  tape 
manufacturing  operation  that  are 
affected  by  the  standards  include  but  are 
not  limited  to: 

(1)  The  solvent  storage  tanks: 

(2)  The  max  preparation  equipment; 

(3)  The  coating  operation; 


(4)  The  waste  handling  devices; 

(5)  The  particulate  transfer  operations; 

(6)  The  wash  sinks  for  cleaning 
removable  parts; 

(7)  Cleaning  involving  the  flushing  of 
fixed  lines; 

(8)  Wastewater  treatment  systems;  and 

(9)  Condenser  vents  in  the  solvent 
recovery  area  except  the  vent  on  a 
condenser  that  is  used  as  the  primary 
control  device. 

A  description  of  the  emission  points 
within  magnetic  tape  manufacturing 
operations  can  be  found  in  section  VLB. 

B.  Actual  Standards  and  Format  of  the 
Standards 

The  proposed  standards  are  expressed 
in  terms  of  percent  control  of  HAP,  as 
outlet  concentrations  of  HAP,  and  as 
equipment  standards  for  the  various 
emission  points  that  comprise  the 
magnetic  tape  operation.  A  summary  of 
the  requirements  of  the  proposed 
standards  is  provided  in  table  1. 

Table  1.— Summary  of  the  Re- 
quirements OF  THE  Proposed 
Standards 


Emission  point 

Standards 

Solvent  stor- 

95-percent overall  HAP  corv 

age  tanks. 

trol  efficiency.'  " 

Mix.  prepara- 

95-pe'Cent overall  HAP  con- 

tion equip- 

trol efficiency. »■  ^ 

ment. 

Coating  oper- 

95-percent overall  HAP  con- 

ation equip- 

trol efficiency.*  " 

ment. 

Waote  han- 

95-percent overall  HAP  con- 

dling de- 

trol efficiency.*.  i> 

vices. 

Condenser 

95-percent  overall  HAP  con- 

vents in  sol- 

trol efficiency.*  >> 

vent  recov- 

ery. 

Wastewater 

Remove  99  percent  of  the 

treatment 

HAP  in  the  v^astewater  or 

systems. 

achieve  a  total  HAP  outlet 

concentration  of  50  ppmw. 

Wash  sinks  for 

88-percent  overall  HAP  con- 

cleaning re- 

trol  efficiency. 

movat>)e 

parts. 

Particulate 

Equipment        standard — use 

transfer  de- 

enclosed transfer  device. 

vices. 

Cleaning  in- 

Equipment       standard— use 

volving  the 

closed  system  for  flushing 

flushing  of 

fixed   lines   or   vent  open 

fixed  lines. 

containers  to  a  control  de- 

vice. 

*The  overall  control  efficiency  is  the  product 
of  the  capture  etflaency  and  the  control  effi- 
ciency. 

"For  sources  using  incinerators  as  control 
devices  an  alternate  emission  limit  of  20  ppmv 
HAP  is  allowed. 

As  indicated  in  Table  1,  the  proposed 
standards  require  an  overall  HAP 
control  efficiency  (the  product  of 


capture  efficiency  and  controf 
efficiency)  of  95  percent  for  solvent 
storage  tanks,  mix  preparation 
equipment,  coating  operations,  waste 
handling  devices,  and  condenses  vents 
in  solvent  recovery.  If  an  incinerator  is 
used  to  control  these  emission  points, 
an  alternate  emission  limit  of  20  ppmv 
is  allowed. 

For  wastewater  treatment  systems, 
either  99  percent  of  the  HAP  present  in 
the  wastewater  discharge  must  be 
removed,  or  an  outlet  HAP 
concentration  of  less  than  50  parts  per 
million  by  weight  (ppmw)  must  be 
achieved. 

For  the  wash  sinks,  emissions  must  be 
controlled  by  88  percent.  This  can  be 
achieved  by  maimtaining  a  75-percent 
freeboard  ratio.  Alternatively,  an  owner 
or  operator  can  control  HAP  emissions 
from  wash  sinks  by  venting  them  to  a 
95-percent  efficient  control  device. 

Equipment  standards  are  required  to 
control  emissions  from  particulate 
transfer  operations  and  the  cleaning  of 
fixed  lines  by  flushing. 

For  the  transfer  of  particulates  from 
the  holding  tanks  to  the  mixing  area,  the 
proposed  standards  require  that  an 
enclosed  transfer  device  as  defined  in 
§  63.702  must  be  used  to  transfer 
particulates  containing  HAP. 

For  the  flushing  of  fixed  lines  with 
solutions  containing  HAP,  the  proposed 
standards  require  that  the  lines  be 
flushed  using  a  closed  system  as 
described  in  §63.702.  As  an  alternative 
to  using  a  closed  system,  an  owmer  or 
operator  may  flush  the  line  into  an  open 
container.  However,  that  container  must 
be  in  an  enclosure  (such  as  the  t\'pe 
surrounding  the  coaler)  that  is  vented  to 
a  control  device  such  that  tne  overall 
control  is  95  percent. 

The  proposed  standards  would 
require  the  owner  or  operator  of  an 
existing  magnetic  tape  operation  to 
comply  with  these  standards  within  1 
year  after  they  are  published  in  the 
Federal  Register.  Section  63.7(a)(2)  of 
the  proposed  General  Provisions,  if 
promulgated,  would  then  allow  a  source 
120  days  after  the  compliance  date  to 
demonstrate  compliance  through  an 
initial  performance  test.'  The 
Administrator  feels  that  this  timeframe 
is  sufficient  for  existing  sources  to 
comply  with  the  regulation.  A  longer 
compliance  timeframe  is  not  necessary 
because  many  of  the  sources  in  the 


1  The  EPA  proposed  regulalions  for  subpart  A  of 
40  CFR  Part  63  were  published  in  the  Federal 
Register  on  August  11.  1993  al  58  FR  42760. 
Sources  covered  by  subpart  EE  will  rjeed  to  comply 
with  whatever  deadlines  for  performing  the  iniiial 
performance  lest  are  contained  in  subpart  A,  and  all 
other  applicable  provisions  of  subpart  A.  as  fin.iHy 
promulgated. 
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source  category'  have  aL^eady  instituted 
the  control  techniques  required  to  meet 
the  proposed  •standards.  A  shorter 
timeframe  was  not  selected  because  the 
proposed  timeframe  is  necessary  for 
those  sources  that  will  be  required  to 
install  new  capture  and/ or  control 
devices  to  purchase  and  install  the 
equipment. 

Owners  or  operators  of  facilities 
initially  determined  to  be  area  sources 
that  become  major  sources  are  subject  to 
the  rule  under  the  same  comphance 
timeframe  as  established  for  existing 
major  sources.  That  is,  area  sources  that 
become  major  sources  will  have  to 
comply  within  one  year  of  becoming  a 
major  sourro. 

Owners  or  operators  of  new  sources 
that  commence  construction  after  the 
standards  are  proposed  but  before  the 
standards  are  promulgated  will  have  to 
comply  immediately  upon  startup, 
unless  the  promulgated  regulation  is 
.Tiore  stringent  than  the  proposed 
ri>gulation.  In  accordance  with  Section 
112(i)(2)of  the  Act,  if  the  promulgated 
standards  are  more  stringent  than  the 


proposed  standards,  the  compliance 
date  for  sources  that  commence 
construction  after  proposal  but  before 
promulgation  will  be  3  years  after  the 
promulgation  date,  provided  the  owner 
or  operator  complies  with  the  standards 
as  proposed  until  the  compliance  date.z 
The  owner  or  operator  would  then  be 
required  to  conduct  a  performance  test 
vdthin  120  days  after  the  compliance 
dale. 

All  other  new  sources  will  have  to 
comply  with  the  proposed  standards 
immediately  upon  startup. 

C.  Monitoring  Requirements 

Monitoring  is  required  by  the 
proposed  standards  to  determine 
whether  a  magnetic  tape  operation  is  in 
continuous  compliance.  Depending  on 
the  control  system,  this  can  be 
accomplished  by:  (1)  Continuously 
measuring  inlet  and  outlet 
concentration  and  showing  that  the 
control  efficiency  corresponds  to  that 
required  by  the  standard;  or 

(2)  Continuously  measuring  site- 
specific  operating  parameters,  the 
values  of  which  are  established  by  the 


owner  or  operator  during  the  initial 
compUance  test.  The  operating 
parameter  value  is  defined  as  the 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  that,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  ov«ipr  or  operator  is 
complying  with  the  applicable  emission 
limitation  or  standards.  This  type  of 
enhanced  monitoring  would  be  required 
for  those  emission  points  for  which  the 
standards  are  expressed  as  a  percent 
control.  For  equipment  standards,  no 
monitoring  would  be  reqmred. 
However,  the  owTier  or  operator  is 
expected  to  install  and  operate  the 
equipment  properly  (for  particulate 
transfer  and  flushing  fixed  lines).  For 
owners  or  operators  complying  with  the 
proposed  standards  for  wash  sinks  by 
maintaining  a  freeboard  ratio, 
compliance  would  be  demonstrated 
through  recordkeeping  (see  section 
VI. K).  A  summary  of  the  monitoring 
requirements  of  the  proposed  standards 
is  provided  in  table  2. 


Table  2.— Proposed  Enhanced  Monitoring  Requirements 


Cortro*  (Jev>ce 


1 .  Ca.'^xsn  ac&ortx;r 

II   us«ci   crfi   to   ^nt;o(   a<- 

tected    coating    cioefatioo 

and  scK'er.t  is  recovefed. 
Multiple   beds   on    aiisortje*' 

exhaust   tnroijQh   a   conv 

mon  slacK. 


AdEC>ft"er  has  individual  ex- 
haust stacks  fof  each  of 
multiple  beos. 


Condenser: 

If  u-sed  only  to  contro*  af- 
feced  coating  operation 
and  solvent  is  recovered.. 

If  used  tc  control  cociting  op- 
eration arxl  otfier  emission 
pornts. 


Pafameter(s)  to  rrxmrtof 


Deviation 


3.  Therrr.al  incinerator 


Pertorm  a  material  balance  (3-day  rolling  aver- 
age) conpartng  solvent  applied  af  ttie  coater 
to  solvent  recovered. 

Continuous  measure  of  outlet  total  VOC  corv 
centration  if  compliance  is  based  on  outlet 
concentration;  of 

Continuous  measure  of  inlet  and  outlet  total 
VOC  concentration  if  compliar>ce  is  t»as€d  on 
control  efficiency. 

Continuous  measure  of  outlet  total  VOC  con- 
centration if  compliance  is  tjased  on  outlet 
concerrtration;  or 

Continuous  measure  of  inlet  and  outlet  total 
VOC  concentration  if  compliance  is  based  on 
control  efficierx;y. 

Perform  a  maierial  balance  (3-day  rolling  aver- 
age) comparing  solvent  applied  at  ttie  coater 
to  solvent  recovered. 

Ckintnuous  measure  of  the  temperature  of  con- 
denser exhaust  stream;  or 

Continuous  measure  of  inlet  and  outlet  total 
VOC  concentration  if  compliance  is  based  on 
control  efficiency. 

Continuous  measure  of  the  combustion  tenv 
perature;  or 

Continuous  measure  of  outlet  VOC  concentra- 
tion if  compliance  is  based  on  outlet  con- 
centration; or 

(kxitirxjous  measure  of  ir^f  arxj  outlet  total 
VOC  concentration  if  compliance  Is  based  on 
control  etficierx;y. 


Material  tialance  indicates  control  etticiency  is  iess  than 
stipulated  by  NESHAP. 

Monitored  outlet  concj;niration  is  greater  than  tTie  value 
estariiished  during  the  perlormarte  test  for  three  corv 
secutive  adsorption  cycles. 

Efftoency  is  less  than  that  stipulated  by  the  NEShAP  for 
three  consecutive  adsorption  cycles. 

3-day  rolling  average  for  an  adsorption  vessel  indicates 
an  outlet  concenfa'ion  that  is  greater  th.an  the  value  es- 
tat>lished  during  tfie  perio-mance  test. 

3-day  rolling  average  for  an  adsorption  vessel  indicates 
efficiency  is  less  than  that  stip«jlated  by  the  NESHAP. 


Material  t>alance  indicates  control  efficiency  is  less  than 
stipulated  by  NESHAP. 

For  any  3-hour  perKx),  the  average  exhaust  temperature 
is  greater  than  the  average  e'r^.a^.'st  temperature  estab- 
lished during  the  performance  test 

For  any  3-hour  period,  the  average  control  efficiency  is 
less  tnan  that  stipulated  hy  thie  NESHAP. 

for  any  3-hour  penoC.  t^e  average  combuston  tempera- 
ture is  less  than  the  average  combustion  tempierafure 
established  dunng  the  performance  test 

For  any  3-hour  penod,  Vr\e  average  outlet  VOC  concentra- 
ion  IS  greater  than  that  required  by  ir<e  standard 

For  any  3-hcur  penod,  the  average  oonirol  efficiency  is 
less  than  thai  stipulated  tiy  the  NESHAP. 


•  Section  63.7(a)(2)(ix)  of  the  proposed  General 
Provisions  implements  this  requirement. 
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Table  2.— Proposed  Enhanced  Monitoring  Requirements— Continued 


Ck)ntrol  device 


4.  Catalytic  incioeratof 


5.  Capture  system 

6.  All  air  pollution  control  devices 


7.  Steam  strippers 


Parameter(s)  to  monitor 


Continuous  measure  of  the  gas  temperature 
both  upstream  and  downstream  of  catalyst 
bed.  or 


Continuous  measure  of  outlet  VOC  concentra- 
tion If  compliance  is  based  on  outlet  con- 
centration. 

Continuous  measure  of  inlet  ana  outlet  total 
VOC  concentration  it  compliance  is  t>ased  on 
control  efficiency. 

Continuous  measure  of  am  indicator  parameter 
(eg.  difterential  pressure). 

Flow  diversion:  if  bypass  lines  that  could  divert 
flow  from  the  control  device  to  the  atmos- 
phere  exist,  flow  must  be  monitored  continu- 
ously or  the  line  must  be  secured  with  a  car- 
seal  or  lock-and-key  type  configuration  that  is 
inspected  monthly. 

Continuous  measure  of  the  steam  and 
wastewater  feed  rates. 


Deviation 


For  any  3-hour  penod,  ttie  average  gas  temperature  be- 
fore and  after  the  catalyst  tied,  or  the  average  gas  terrv 
perature  differerx^  across  tt>e  catatysi  bed.  is  less  ttian 
tfie  average  temperature  established  during  the  per- 
formance test 

For  any  3-hour  penod.  tr>e  average  outlet  VOC  concentra- 
tion IS  greater  than  that  required  by  ttie  standard. 

For  any  3-hour  penod.  the  average  control  efficiency  is 
less  ttian  that  stipulated  by  the  NESHAP. 

For  any  3-hour  period.  p>arameter  readings  are  outside  the 
value  estat)lished  dunog  the  performance  test. 

Preser>ce  of  flow  delected  in  tt>e  line,  rupture  of  the  car- 
seal,  or  removal  of  the  lock-and-key  must  be  reported  in  • 
the  quarterly  reporting  reqmred  Ijy  §63.10.  Occurrence 
does  not  estatJish  noncompliance 


For  any  3-hour  period,  ttie  average  steam  to  fee  ratio  is 
less  than  the  average  value  established  in  tt>e  compli- 
ance determination. 


The  operating  parameter  value 
monitoring  system  shall  complete  a 
minimum  of  one  measurement  cycle 
(sampling,  analyzing,  recording)  for 
each  successive  15-minute  period  in 
accordance  with  §  63.8(c)(4).' 

D.  Test  Methods  for  Compliance 

The  product  of  the  capture  efficiency 
of  the  system  and  the  efficiency  of  the 
control  device  yields  the  overall 
efficiency  of  the  control  system.  Sources 
can  demonstrate  that  the  overall  HAP 
control  efficiency  required  by  the 
proposed  rule  is  being  met  by:  (1) 
Measuring  the  capture  and  control 
efficiency;  or 

(2)  Performing  a  liquid-liquid  material 
balance,  if  a  solvent  recovery  device  is 
used  to  control  the  coating  operation 
only. 

The  proposed  rule  allows  several 
ways  to  calculate  the  capture  efficiency. 
The  first  way  to  calculate  the  capture 
efficiency  is  to  perform  a  capture 
efficiency  test  in  accordance  with  the 
provisions  of  §  63.705(c)  (2)  or  (3). 
Another  way  to  demonstrate  100- 
pcrcent  capture  is  to  meot  the  total 
enclosure  criteria  of  §  63.705(c)(4).  The 
cipture  efficiency  associated  with  using 
piping  or  ductwork  to  direct  emissions 
from  an  affected  emission  source  to  a 
control  device  is  100  percent  if  the 
requirements  of  §63.705{d)(l)(i)  are 
met. 

To  calculate  the  efficiency  of  the 
control  device  or  to  measure  the  outlet 


'  The  EPA  proposed  regulations  for  subpart  A  of 
40  CFR  Part  63  on  August  U.  1993  al  58  KR  42760. 
Sources  covered  by  subpart  EE  will  need  to  comply 
with  the  provision-s  of  subpart  .^  as  nnally 
promulgated. 


concentration,  the  proposed  standards 
allow  the  use  of  either  the  EPA  Method 
25A  or  the  EPA  Method  18.  both  of 
which  are  found  in  40  CFR  part  60. 
appendix  A.  The  EPA  Method  25A, 
which  measures  control  device 
efficiency  for  organic  compounds,  is  the 
minimum  test  method  proposed  to 
demonstrate  initial  compliance  with  the 
proposed  standards.  The  EPA  Method 
18,  which  can  distinguish  control 
efficiencies  for  different  species  of  HAP. 
is  also  allowed  as  an  alternative  testing 
method. 

fn  certain  instances,  a  liquid-liquid 
material  balance  conducted  in 
accordance  with  §  63.705(c)(1)  is 
proposed  to  demonstrate  ongoing 
compliance  with  the  proposed 
standards.  For  a  solvent  recovery  device 
that  controls  only  the  coating  operation, 
a  liquid  material  balance  is  performed 
by  continuously  measuring  solvent 
applied  at  the  coater.  The  overall  HAP 
control  efficiency  is  then  calculated 
over  a  3-day  rolling  averaging  period.  A 
rolling  average  is  the  overall  average  of 
the  individual  averages  calculated 
during  a  given  time  period. 

The  proposed  rule  requires  that  the 
HAP  in  the  wastewater  discharge  from 
a  wastewater  treatment  system  be 
treated  by:  (1)  Using  a  steam  stripper 
designed  to  be  99-percent  efficient; 

(2)  Using  a  steam  stripper  such  that 
the  total  HAP  concentration  of  the  water 
discharged  from  the  steam  stripper  is 
less  than  50  ppmw;  or 

(3)  Using  an  alternate  treatment 
device,  approved  by  the  Administrator, 
which  removes  99  percent  of  the  H.\P 
or  reduces  HAP  to  a  concentration  of 
less  than  50  ppmw.  Any  alternate 


treatment  device  should  not  allow  HAP 
emissions  to  be  merely  transferred  from 
the  wp'er  phase  to  the  air  phase  in  any 
uncontrolled  manner.  To  demonstrate 
compliance  with  the  proposed  rule,  an 
owner  or  operator  must  provide  either 
engineering  design  calculations  that 
show  that  the  stripper  is  designed  to 
achieve  a  99-percent  removal  efficiency, 
or  sample  the  wastewater  discharged 
from  the  stripper  using  the  EPA  Method 
305  to  show  that  a  total  HAP  outlet 
concentration  of  50  ppmw  is  being 
achieved.  The  EPA  Method  305  was 
proposed  to  be  added  to  appendix  A  of 
part  63  on  December  31. 1992  (57  FR 
62785).  The  engineering  design 
calculations  would  have  to  include,  at  a 
minimum,  the  feed  rate,  steam  rate, 
number  of  theoretical  trays,  number  of 
actual  trays,  feed  composition,  bottoms 
composition,  overheads  composition, 
and  inlet  feed  temperature.  Owners  or 
operators  complying  with  the  standards 
through  use  of  an  alternate  treatment 
device  must  identify'  an  appropriate 
compliance  test  and  ongoing 
compliance  monitoring  plan,  subject  to 
the  approval  of  the  Administrator. 

If  an  owner  or  operator  complies  with 
the  proposed  standards  for  wash  sinks 
by  venting  the  emissions  to  a  control 
device,  an  overall  HAP  control 
efficiency  of  88  percent  must  be 
determined  from  the  product  of  the 
control  device  efficiency  and  the 
capture  efficiency.  Determination  of  the 
overall  HAP  control  efficiency  is  not 
required  in  situations  where:  (1)  The 
sources  are  existing  sources  that  have 
been  venting  HAP  emissions  from  the 
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wash  sink  to  the  control  device  since 
before  March  11,1994; 

(2)  The  system  venting  HAP 
emissions  from  the  wash  sink  to  the 
control  device  is  in  place  before  March 
11.  1994;  and 

(3)  The  owner  or  operator  continues 
venting  the  wash  sink  emissions  to  the 
device. 

If  the  owner  or  operator  is  an  existing 
source  but  discontinues  the  venting  of 
the  sink  to  the  control  device,  a  75- 
percent  freeboard  ratio  must  then  be 
maintained. 

E.  Reporting  and  Recordkeeping 
Requirements 

The  owner  or  operator  of  any 
magnetic  tape  operation  subject  to  these 
proposed  standards  would  be  required 
to  fulfill  the  reporting  and 
recordkeeping  requirements  outlined  in 
§  63.10,  except  as  exempted  by 
§  63.701(a)(2)  of  the  proposed  rule.* 
These  proposed  requirements  include 
those  associated  with  startup, 
shutdown,  or  m.alfunctions;  operation 
and  maintenance  records;  compliance 
monitoring  system  records;  performance 
test  reporting;  quarterly  reports  of 
excess  emissions;  and  continuous 
monitoring  system  performance  reports. 
The  quarterly  reports  must  contain  the 
monitored  value  for  the  periods 
constituting  exceedances,  and  a 
description  and  timing  of  steps  taken  to 
address  the  cause  of  the  exceedances. 
Owners  or  operators  of  facilities 
described  in  §  63.701(a)(2)  are  not 
subject  to  these  requirements  of  part  63. 
subpart  A.  However,  such  affected 
sources  are  subject  to  the  requirements 
of  §  63.703(g).  and  must  record  the 
amount  of  HAP  utilized  armually  and 
report  that  quantity  to  the 
Administrator. 

In  addition  to  the  above- proposed 
requirements,  it  is  proposed  that 
whenever  solvent  is  added  to  the  wash 
sink,  the  owner  or  operator  of  a 
magnetic  tape  manufacturing  operation 
that  uses  wash  sinks  containing  HAP  to 
clean  removable  parts  shall  calculate 
and  record  the  freeboard  ratio  of  each 
sink,  if  maintenance  of  a  freeboard  ratio 
is  the  chosen  compliance  method. 
Times  during  which  a  freeboard  ratio  of 
75  percent  or  greater  is  not  maintained 
is  a  violation  of  the  standards  and 
should  be  noted  in  the  aforementioned 
quarterly  reporting. 

H.  List  of  Source  Categories 

Section  1 12  of  the  amended  Act 
requires  that  the  EPA  evaluate  and 
control  emissions  of  HAP.  The  control 
of  HAP  is  achieved  through 


•Ibid. 


promulgation  of  emission  standards 
under  sections  112(d)  and  112(f)  and 
work  practice  and  equipment  standards 
under  section  112(h)  for  categories  of 
soiures  that  emit  HAP.  On  July  16, 
1992.  the  EPA  published  an  initial  list 
of  major  and  area  source  categories  to  be 
regulated  (57  FR  31576).  Included  on 
that  list  were  major  sources  emitting 
HAP  from  magnetic  tape  manufacturing 
operations.  Thus,  the  source  categories 
to  be  regulated  by  the  proposed 
standards  are  e.xisting  and  new  major 
sources  emitting  HAP  from  magnetic 
tape  manufacturing  operations. 

There  are  a  total  of  25  facilities  that 
make  up  the  magnetic  tape  source 
category.  For  the  purposes  of  estimating 
environmental,  energy,  cost,  and 
economic  impacts,  an  evaluation  was 
conducted  to  determine  which  sources 
would  be  subject  to  the  proposed  rule. 
Of  the  25  facilities.  14  were  determined 
to  meet  the  major  source  definition.  One 
of  these  major  sources  is  expected  to"  fall 
below  the  solvent  usage  cutoff  identified 
in  §  63.701(a)(2)  and  will  therefore  only 
be  subject  to  recordkeeping  and 
reporting  requirements.  The  remaining 
1 1  sources  are  not  expected  to  be  major 
and,  thus,  are  not  expected  to  be 
regulated  by  these  standards. 

Since  1988.  17  magnetic  tape, 
manufacturing  facilities  have  ceased 
operation.  However,  six  new  coating 
lines  were  constructed;  two  are  located 
at  two  new  plants  and  the  remaining 
four  were  added  to  four  existing 
facilities.  No  new  plants  are  expected  to 
be  built  over  the  next  5  years,  although 
the  trend  of  adding  new  lines  to  existing 
facilities  is  expected  to  continue  at  the 
same  rate.  Therefore,  six  new  lines  are 
expected  to  be  built  over  the  next  5 
years,  an  approximate  rate  of  one  per 
year. 

III.  Background 

Magnetic  tape  manufacturing 
operations  have  previously  been 
regulated  by  the  EPA.  The  new  source 
performance  standards  (NSPS)  for  the 
magnetic  tape  manufacturing  industry 
were  promulgated  on  October  3.  1988 
(53  FR  38892).  The  NSPS  are  national 
standards  that  limit  volatile  organic 
compound  (VOC)  emissions  from  the 
coating  operation  and  the  mix 
preparation  steps  at  new  magnetic  tape 
manufacturing  facilities. 

The  NSPS  include  control 
requirements  for  new  coating  operations 
using  greater  than  or  equal  to  38  cubic 
meters  (m^)  (10,000  gallons  [gal])  of 
solvent  per  year  and  for  modified  or 
reconstructed  coating  operations  using 
370  mi  (98,000  gal)  of  solvent  per  year. 
Coating  operations  that  are  below  these 
solvent  usages  are  subject  only  to 


reporting  and  recordkeeping 
requirements. 

The  NSPS  require  new  coating 
operations  to  recover  or  destroy  93 
percent  of  the  VOC  content  of  the 
solvent  applied  at  the  coater.  This  same 
requirement  applies  to  any  modified  or 
reconstructed  coating  operation  that  was 
achieving  less  than  90-percent  control 
when  it  was  modified  or  reconstructed. 
However,  an  existing  coating  operation 
that  demonstrates  an  overall  VOC 
control  efficiency  greater  than  or  equal 
to  90  percent  before  modification  or 
reconstruction  is  not  required  to  add 
additional  controls  but  has  to  maintain 
an  overall  control  level  equal  to  or 
greater  than  the  previously 
demonstrated  control  (up  to  an  overall 
VOC  control  efficiency  of  93  percent). 

The  NSPS  also  require  new  mix 
preparation  equipment  to  be  covered 
and  vented  to  the  95-percent  efficient 
control  device  if  it  is  constructed 
concurrently  with  any  control  device 
other  than  a  condenser.  For  other  cases, 
at  a  minimum,  mix  preparation 
equipment  has  to  be  equipped  with  a 
cover  meeting  particular  specifications. 

Under  the  NSPS.  sources  can  also 
comply  with  the  rule  by  using  coatings 
that  contain  a  maximum  of  0.2 
kilograms  of  VOC  per  liter  of  coating 
solids  as  calculated  on  a  weighted 
average  basis  for  each  nominal  1 -month 
period.  Since  the  promulgation  of  the 
NSPS.  no  source  subject  to  the  rule  has 
complied  by  meeting  this  provision  of 
the  standards. 

As  of  the  date  of  proposal  of  the  NSPS 
(January  22,  1986),  any  new,  modified, 
or  reconstructed  lines  in  any  State  are 
subject  to  the  NSPS.  As  of  March  1993, 
six  coating  lines  are  known  to  be  subject 
to  the  NSPS. 

In  addition  to  the  NSPS,  several  State 
regulations  that  apply  to  the  magnetic 
tape  manufacturing  industry'  have  been 
developed.  Twenty-eight  States  limit 
VOC  emissions  by  requiring  that  the 
coatings  used  contain  less  than  347 
grams  per  liter  (g/L)  (2.9  pounds  per 
gallon  [Ib/galD  of  coating  applied, 
excluding  water.  This  applies  to  12 
operating  facilities  and  was 
recommended  by  a  1977  Federal  control 
techniques  guideline  (CTG)  for  existing 
stationary  sources  ("ConUol  of  Volatile 
Organic  Emissions  from  Existing 
Stationary  Sources — Volume  II:  Surface 
Coatings  of  Cans,  Coils,  Paper,  Fabrics, 
Automobiles,  and  Light-Duty  Trucks," 
Document  No.  EPA-450/2-77-008). 
Based  on  the  average  VOC  content  of  the 
coatings  used  by  the  magnetic  tape 
industry,  this  is  approximately  equal  to 
83-percent  control.  Two  States  limit 
VOC  emissions  by  requiring  that  the 
coatings  used  contain  less  than  359  g/ 
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L  (3.0  lb/gal)  of  VOC.  One  facility  is 
located  in  one  of  those  States  and  is 
therefore  subject  to  this  requirement. 
Five  facilities  in  California  are  subject  to 
rules  that  limit  the  VOC  content  of  their 
coatings  to  either  120  g/L  (1,0  lb/gal)  or 
264  g/L  (2.2  lb/gal)  of  VOC,  depending 
upon  local  district  regulations.  All  of 
the  above  coating  limits  can  also  be  met 
through  the  use  of  add-on  controls, 
which  is  the  method  all  known 
magnetic  tape  facilities  have  chosen  for 
compliance.  Finally,  four  facilities  are 
located  in  ozone  attainment  areas 
regulated  by  the  national  ambient  air 
quality  standards  and  are  not  subject  to 
additional  control  requirements  at  this 
time. 

There  has  also  been  some  regulation 
of  VOC  emissions  from  cleaning 
activities  in  the  magnetic  tape  industry. 
In  California,  the  Bay  Area  Air  Quality 
Management  District  requires  that 
owners  or  operators  maintain  a 
minimum  freeboard  ratio  in  their  wash 
sinks  or  vent  wash  sink  emissions  to  a 
control  device.  Four  facilities  are 
located  in  the  California  Bay  Area. 
Illinois  requires  facihties  with  VOC 
emissions  greater  than  110  Mg/yr  (100 
tons/yr)  that  are  located  in 
nonattainment  areas  to  cover  vessels 
during  cleaning.  However,  there  are  no 
known  magnetic  tape  manufacturing 
sources  with  VOC  emissions  above  this 
level  located  in  Illinois. 

In  developing  today's  proposed 
standards  under  the  Act,  the  Agency 
used  the  information  gathered  through 
its  previous  regulatory  activities, 
df;scribed  above,  to  the  greatest  extent 
possible.  The  status  of  the  proposed 
standards  and  the  basis  for  selecting  the 
regulatory  alternatives  were  presented 
to  the  National  Air  Pollution  Control 
Techniques  Advisory  Committee 
(NAPCTAC)  in  November  1992  at  a 
meeting  attended  by  industry.  State  and 
local  regulatory  agency  representatives, 
and  representatives  from  environmental 
groups. 

IV.  Authority  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  Clean  Air  Act  gives 
the  Environmental  Protection  Agency 
the  authority  to  establish  national 
standards  to  reduce  air  emissions  from 
sources  that  emit  one  or  more  HAP. 
Section  112(b)  contains  a  list  of  HAP  to 
be  regulated  by  NESHAP.  Section  112(c) 
directs  the  Agency  to  use  this  pollutant 
list  to  develop  and  publish  a  list  of 
source  categories  for  which  NESHAP 
will  be  developed;  this  list  was 


published  in  the  Federal  Register  on 
July  16,  1992  (57  FR  31576).  The 
Agency  must  list  all  known  categories 
and  subcategories  of  "major  sources" 
that  emit  one  or  more  of  the  listed  HAP. 
A  major  source  is  defined  in  section 
112(a)  as  any  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  in  the  aggregate,  considering 
controls,  10  tons  per  year  or  more  of  any 
one  HAP  or  25  tons  per  year  or  more  of 
any  combination  of  R.\P. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
1 12(d)  of  the  Act.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  or  existing 
sources.  This  control  level  is  referred  to 
as  the  "maximum  achievable  control 
technology"  (MACT).  The  selection  of 
MACT  must  reflect  consideration  of  the 
cost  of  achieving  the  emission 
reduction,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements  for  control  levels  more 
stringent  than  the  floor  (described 
below). 

The  MACT  floor  is. the  least  stringent 
level  for  MACT  standards.  For  new 
sources,  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  (section 
112(d)(3)).  Existing  source  standards 
should  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources  (section 
112(d)(3)). 

V.  Summary-  of  Environmental,  Eneri^y. 
Economic  and  Cost  Impacts 

A.  Environmental  Impacts 

This  section  will  discuss  the 
incremental  increase  or  decrease  in  air 
pollution,  water  pollution  and  solid 
waste  generation  that  would  result  from 
implementing  the  proposed  standards. 
Nationwide  impacts  are  provided  for 
existing  sources  and  now  sources.  The 
impacts  on  new  sources  are  based  on  a 
projected  six  new  lines  in  the  industry 
that  would  be  located  at  existing  plants; 
no  new  plants  are  expected  to  be  built. 


The  sizes  of  the  new  lines  are  expected 
to  reflect  the  sizes  of  existing  lines;  four 
are  estimated  to  be  large,  one  to  be 
medium,  and  one  to  be  small.  Impacts 
on  new  sources  are  presented  on  a  per- 
line  basis  in  chapter  7  of  the  BID  (see 
ADDRESSES).  The  estimated  impacts  on 
existing  and  new  sources  are  also 
summarized  in  sections  VI.C  and  VI. D 
in  comparing  the  two  regulatory 
alternatives  considered  for  the  proposed 
standards. 

1.  Air  Pollution  Impacts 

The  HAP  emissions  from  most  of  the 
emission  points  can  be  controlled  by  the 
use  of  add-on  control  equipment  such  as 
carbon  adsorbers,  condensers  end 
incinerators.  At  other  emission  points, 
equipment  standards  and  work  practice 
standards  are  proposed  to  limit  HAP 
emissions.  Emissions  of  VOC  that  are 
both  HAP  and  non-HAP  may  be 
controlled  in  the  process  of  meeting  the 
requirements  for  HAP  removal.  The 
quantity  of  those  non-HAP  VOC's  tliat 
will  be  removed,  however,  has  not  been 
quantified.  The  estimated  primary  and 
secondary  air  f)ollution  impacts  that 
would  result  from  implementing  each 
alternative  are  summarized  below  for 
new  and  existing  sources. 

a.  Primary  air  pollution  impacts.  The 
immediate  air  pollution  impacts  caused 
by  the  proposed  standards  would  be  a 
reduction  in  the  emission  of  solvent 
HAP  by  the  source  category.  At  baseline 
conditions  (i.e.,  the  conditions  that  exist 
in  the  absence  of  NESHAP),  total 
solvent  HAP  emissions  from  existing 
sources  are  estimated  to  be  4.060  Mg/yr 
(4,470  tons/yr).  If  the  proposed 
standards  were  enacted,  these  emissions 
would  drop  to  approximately  1.980  Mg/ 
yr  (2,170  tons/yr).  This  is  a  total 
estimated  HAP  emission  reduction  of 
2,080  Mg/yr  (2,300  tons/>T).  The  H/>iP 
emission  reduction  could  also 
potentially  result  in  a  decline  in 
ambient  VOC  levels,  and  therefore  a 
reduction  in  ozone  and  photochemical 
smog  formation.  For  new  sources  built 
over  the  next  5  years,  the  proposed 
standards  are  estimated  to  reduce 
solvent  HAP  emissions  from  a  baseline 
level  of  368  Mg/yr  (405  tons/yr)  to  a 
level  of  227  Mg/yr  (250  tons/yr).  an 
incremental  reduction  of  141  Mg/yr  (155 
tons/yr). 

The  proposed  standards  are  also 
estimated  to  reduce  HAP  particulates 
from  existing  sources  by  0.27  Mg/yr  (0.3 
ton/yr),  from  an  estimated  baseline  level 
of  0.39  Mg/yr  (0.43  ton/vT)  to  a  level  of 
approximately  0.12  Mg/>T  (0.13  ton/yr). 
At  new  sources,  particulate  emissions 
are  expected  to  be  reduced  by 
approximately  2  Mg/yr  (2,2  ton/yr), 
from  a  baseline  level  of  2.1  Mg/yr  (2.3 
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ton/yr)  to  a  level  of  0.12  Mg/yr  (0.14 
ton/yr).  The  baseline  emissions  of 
particulate  HAP  are  greater  for  new 
sources  than  for  existing  sources 
because  of  assumptions  made  for  new 
sources.  All  new  sources  were  assumed 
to  use  particulate  HAP.  whereas 
particulate  HAP  are  not  used  at  all 
existing  sources.  Also,  some  e.xisting 
sources  control  emissions  of  particulate 
HAP.  Since  the  NSPS  do  not  require 
control  of  particulate  H.\P.  it  was 
assumed  that  new  source  emissions  of 
particulate  HAP  would  be  uncontrolled. 

b.  Secondary-  air  pollution  impacts. 
Secondary  emissions  of  air  pollutants 
result  from  generation  of  the  energy 
needed  to  operate  the  control  devices 
required  by  the  proposed  standards.  For 
those  facilities  that  currently  operate  a 
control  device,  the  energy  requirements 
of  the  proposed  standards  are 
incremental,  i.e.,  in  addition  to  the 
current  energy  expended  at  a  facility. 
The  combustion  of  natural  gas  in 
incinerators  will  result  in  particulate 
matter  (PM).  nitrogen  oxides  (NOx),  and 
carbon  monoxide  (CO)  emissions.  The 
combustion  of  fuel  oil  in  the  boiler  used 
to  produce  steam  for  the  fi.xed-bed 
carbon  adsorption  system  will  result  in 
PM.  NOx.  and  sulfur  oxide  (SOx) 
emissions. 

As  a  result  of  implementing  the 
proposed  standards  at  e.xisting  sources, 
PM  emissions  are  estimated  to  increase 
by  1.3  Mg/yr  (1.4  tons/yr).  NOx 
emissions  are  estimated  to  increase  by  4 
Mg/yr  (4.4  tons/yr).  SOx  emissions  are 
estimated  to  increase  by  17  Mg/yr  (19 
tons/yr).  and  CO  emissions  are 
estimated  to  increase  by  less  than  0.01 
Mg/yr  (0.01  ton/yr).  The  magnitude  of 
the  secondary  pollutants  generated  by 
the  operation  of  the  control  devices  is 
expected  to  be  much  smaller  than  the 
magnitude  of  the  HAP  emissions  being 
reduced.  Under  the  proposed  standards, 
23  Mg/yr  (25  tons/yr)  of  secondary 
pollutants  are  anticipated  but  2,080  Mg/ 
yr  (2.300  tons/>T)  of  HAP  emissions 
would  be  expected  to  be  reduced.  At 
new  sources.  0.4  Mg/yr  (0.5  ton/yr)  of 
PM  emissions,  5.4  Mg/yr  (6  ton/yr)  of 
SOx  emissions,  and  1.3  Mg/yr  (1.4  ton/ 
yr)  of  JJOx  emissions  are  estimated  to  be 
generated.  Secondary  pollutants 
projected  for  new  sources  are  based  on 
all  new  sources  using  carbon  adsorption 
as  a  control  technology.  As  with  existing 
sources,  secondary  impacts  are  expected 
to  be  small  compared  to  primary  air 
pollution  impacts. 

2  Water  Pollution  Impacts 

The  only  wastewater  stream  generated 
from  magnetic  tape  manufacturing 
operations  results  when  the  carbon  bed 
in  the  carbon  adsorption  system 


becomes  saturated  with  HAP  and  is 
desorbed  with  steam.  Once  the  steam 
(containing  solvent)  is  condensed  and 
the  solvent  removed  from  it.  the 
resulting  water  is  discharged  to  a 
POT\V.  (See  discussion  of  wastewater 
treatment  systems  in  section  VLB.) 
Because  the  proposed  standards  require 
that  additional  HAP  air  emissions  be 
controlled  over  baseline  conditions, 
more  HAP  may  be  processed  through 
the  wastewater  treatment  system. 
Because  steam  will  be  used,  a  greater 
quantity  of  water  is  expected  to  be 
discharged.  It  has  been  estimated  that  at 
existing  sources  an  additional  5.600,000 
L  (1,460,000  gal)  would  be  discharged 
under  the  proposed  standards.  This 
wastewater  is  from  the  three  major 
sources  that  are  known  to  perform 
wastewater  treatment  (as  defined  in  the 
proposed  rule)  onsite.  Assuming  a  HAP 
content  of  50  ppmw  in  the  wastewater, 
the  waterbome  HAP  discharged  from 
this  source  would  be  0.28  Mg/yr  (0.31 
ton/yx).  At  new  sources,  the  wastewater 
discharge  that  would  result  is  estimated 
to  be  1,024,000  L/yr  (271,000  gal/yr). 
The  associated  HAP  discharged  in  this 
wastewater  is  estimated  to  be  0.05  Mg/ 
yr  (0.06  ton/yr). 

3.  Solid  Waste  Impacts 

The  only  solid  waste  impacts  from  the 
add-on  control  systems  come  from 
carbon  adsorption  units.  Solid  waste 
impacts  resulting  from  the  proposed 
standards  are  only  those  impacts  that 
are  in  addition  to  the  solid  waste 
currently  generated  at  a  magnetic  tape 
manufacturing  operation  (i.e., 
incremental  over  baseline).  It  is 
assumed  that  the  control  of  the 
additional  emission  points  at  an  affected 
source  that  has  an  existing  carbon 
adsorption  system  would  not  decrease 
the  life  of  the  carbon  bed.  Thus,  there 
are  no  incremental  solid  waste  impacts 
from  these  sources.  Solid  waste  will 
result  from  existing  sources  that  require 
new  carbon  adsorption  systems  in  order 
to  comply  with  the  proposed  standards. 
It  is  estimated  that  one  existing  source 
will  add  a  carbon  adsorption  system  to 
meet  the  requirements  of  the  proposed 
standards.  The  annual  solid  waste 
impacts  of  the  proposed  standards  that 
are  expected  to  result  from  the  of>eration 
of  the  new  carbon  adsorption  system  are 
estimated  to  be  less  than  0.1  Mg/yr  (0.1 
ton/yr).  Likewise,  for  new  sources,  solid 
waste  impacts  will  only  result  from  the 
addition  of  small  hnes  that  are  installed 
at  a  currently  uncontrolled  plant.  These 
impacts  are  estimated  to  be  less  than 
0.01  Mg/yr  (0.01  ton/yr).  All  of  these 
impacts  were  determined  under  the 
assumption  that  carbon  beds  have  an 
average  life  of  5  years. 


B.  Energy  Impacts 

The  energy  impacts  from  the 
proposed  standards  are  a  result  of:  (1) 
The  additional  natural  gas  required  by 
those  facilities  currently  using 
incineration, 

(2)  The  fuel  necessary  to  produce  the 
additional  steam  required  by  existing 
carbon  adsorption  systems,  and 

(3)  The  additional  electricity 
requirements  associated  with  control 
device  operation  as  well  as  the 
operation  of  the  ventilation  fan  required 
for  controlling  particulate  HAP 
emissions. 

Under  the  proposed  standards  for 
existing  sources,  natural  gas 
consumption  is  estimated  to  increase  by 
70  GJ/yr  (65  x  10*  Btu/yr),  steam 
consumption  is  estimated  to  increase  by 
20.160  GJ/yr  (19.125  x  10*  Btu/yr).  and 
electricity  consumption  is  estimated  to 
increase  by  600  GJ/>t  (570  x  10*  Btu/yr). 
The  total  increase  in  energy 
requirements  for  existing  sources  would 
be  20.830  G)/yr  (19.760  x  10"  Btu/yr). 
For  new  sources  it  is  assumed  that 
carbon  adsorption  systems  would  be 
used  because  this  is  the  type  of  control 
device  used  predominantly  in  the 
industry.  The  increase  in  steam 
consumption  would  be  approximately 
6,430  GJ/yr  (6,100  X  10*  Btu/yr)  and  the 
increase  in  electricity  consumption 
would  be  approximately  33  GJ/yr  (31  x 
10*  Btu/yr). 

C.  Economic  Impacts 

The  economic  impact  analysis 
estimates  that  only  one  affected  source 
may  experience  adverse  economic 
impacts.  This  result  should  not 
adversely  affect  the  magnetic  tape 
manufacturing  industry,  the  economy, 
competition,  or  any  other  economic 
concerns. 

An  analysis  was  conducted  to  assess 
the  economic  impacts  of  the  proposed 
regulation.  Price,  output,  and 
employment  impacts  were  calculated  on 
a  facility-specific  basis  as  well  as  on  an 
industry-wide  basis.  A  worst-case 
scenario  was  used  to  calculate  the 
facility-specific  impacts. 

The  analysis  calculated  price  impacts 
on  magnetic  tape  products  such  as  blank 
recording,  audio,  and  computer  media. 
The  facility-specific  impact  calculations 
indicated  that  in  order  for  each  faciUty 
to  recover  its  control  costs  fully,  a 
minimum  price  increase  of 
approximately  0  percent  would  be 
required  of  some  facilities  while  a 
maximum  price  increase  of 
approximately  5  percent  would  be 
required  of  the  marginal  facility.  Of  the 
13  facilities  for  which  impacts  were 
calculated,  4  facilities  were  predicted  to 
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be  required  to  increase  their  prices  by 
approximately  1  percent  or  greater. 

The  analysis  recognized,  however, 
that  some  facilities  may  be  able  to 
absorb  a  portion  of  their  increased  costs. 
Therefore,  an  additional  analysis  was 
conducted  for  the  4  facilities  expected 
to  experience  price  increases  of 
approximately  1  percent  or  greater.  An 
examination  of  the  regulation's  effect  on 
the  facilities'  net  income  and  capital 
availabihty  revealed  that  one  facility 
would  be  significantly  impacted.  This 
facility  has  been  identified  as  a  small 
business. 

The  economic  analysis  also  examined 
the  proposed  regulation's  impact  on 
industry  output  and  employment.  The 
magnetic  tape  industry  is  expected  to 
experience  a  0.1 -percent  reduction  in 
output.  Assuming  a  one-to-one 
relationship  between  output  and 
employment,  the  industry  can  also  be 
expected  to  experience  a  similar 
reduction  in  employment. 

D  Cost  Impacts 

For  existing  major  sources,  the 
proposed  standards  are  estimated  to 
result  in  a  total  industr\-wide  capital 
investment  of  $2,263,600.  This  cost 
includes  the  capital  cost  of  control 
devices  required  to  achieve  compliance 
with  the  proposed  standards.  The 
annual  cost  associated  with  the 
proposed  standards  is  S400,120/yr.  This 
cost  includes  the  capital  cost  of  control 
(annualized,  assuming  a  7-percent 
interest  rate  and  a  10-year  equipment 
life),  annual  compliance  costs  including 
initial  performance  tests  and  ongoing 
monitoring,  and  annual  reporting  and 
recordkeeping  costs.  The  annual  control 
cost  is  approximately  $174.240/yr.  the 
annual  compliance  cost  is 
approximately  $115.640/yr,  and  the 
annual  reporting  and  recordkeeping 
costs  are  approximately  $110,240/yr. 
The  associated  cost  effectiveness  of  the 
proposed  standards  is  estimated  as 
$190/Mg  (S170/ton).  For  new  sources, 
the  costs  var>^  depending  on  whether  a 
carbon  adsorber  or  an  incinerator  is  the 
control  device  used.  With  either  system, 
the  total  capital  investment  of  the 
proposed  standards  is  approximately 
$500,000.  The  total  annual  costs,  which 
include  all  of  the  items  cited  above,  are 
estimated  to  be  $349.360/yr.  with  an 
associated  cost  effectiveness  of  $2,470/ 
Mg  ($2.250/ton)  if  a  carbon  adsorption 
system  is  used.  To  compare  the  costs  of 
various  control  devices.  thP  cost 
analysis  was  also  repeated  assuming 
incineration  was  used  at  new  sources.  If 
an  incinerator  is  used,  the  annual  costs 
are  estimated  as  $270,367  with  an 
associated  cost  effectiveness  of  $1,910/ 
Mg/yr($l,740/ton/yr). 


VI.  Rationale 

This  section  describes  the  decisions 
made  by  the  Administrator  to  select  the 
proposed  standards. 

A.  Selection  of  Pollutant  and  Source 
Category  for  Control 

In  this  section,  the  pollutants  and 
source  category  selected  for  control  by 
the  proposed  standards  are  identified. 
The  potential  for  subcategorization  and 
the  solvent  usage  cutoff  established  for 
this  source  category  are  also  discussed. 
Finally,  a  discussion  of  area  source 
regulation  is  presented. 

1.  Identification  of  Pollutants  and 
Source  Category 

Magnetic  tape  manufacturing 
operations  are  sources  of  both  VOC  and 
particulate  emissions.  The  specific 
pollutants  regulated  by  the  proposed 
standards  are  those  VOC's  and 
particulates  that  are  listed  as  HAP  in 
section  112(b)  of  the  amended  Act. 

The  solvent  HAP  typically  used  in  the 
magnetic  tape  manufacturing  industry 
are  methyl  ethyl  ketone  (MEK).  methyl 
isobutyl  ketone  (MIBK),  toluene,  xylene, 
and  ethyl  benzene  These  HAP  are  used 
predominantly  in  the  coating 
operations.  The  HAP  used  for  cleaning 
are  most  typically  MEK  and  toluene.  All 
of  these  HAP  are  also  VOC's.  Other  non- 
HAP  solvents  that  are  used  in  magnetic 
tape  operations  are  tetrahydrofuran. 
cyclohexanone.  and  acetone.  Acetone  is 
used  only  for  those  magnetic  tape 
manufacturing  operations  involving  a 
paper  substrate.  Particulates,  which  are 
magnetic  particles  containing  iron, 
chrome,  and/or  cobalt,  are  also  used  in 
this  industry.  The  particulate  HAP  used 
are  those  containing  cobalt  and 
chromium. 

As  discussed  earlier,  the  list  of  source 
categories  for  which  NESHAP  will  be 
developed  was  published  in  the  Federal 
Register  on  July  16.  1992  (57  FR  31576), 
and  includes  major  sources  performing 
magnetic  ftpe  manufacturing 
operations.  Thus,  emissions  of  HAP 
from  new  and  existing  major  magnetic 
tape  manufacturing  operations  are  being 
regulated  by  the  proposed  rulemaking. 
Products  that  are  manufactured  as  a 
result  of  magnetic  tape  manufacturing 
operations  include  magnetic  products 
such  as  audio  and  video  tape  and 
computer  diskettes,  and  non-magnetic 
products  such  as  leader  tape.  Leader 
tape  is  the  tape  at  the  beginning  of  an 
audio  or  video  cassette  that  does  not 
contain  magnetic  media;  it  is 
manufactured  using  the  same  methods 
as  magnetic  tape.  Therefore,  leader  tape 
production  is  included  in  the  definition 
of  magnetic  tape  manufacturing 
operations. 


There  may  also  be  some  facilities  in 
this  source  category-  that  produce 
multiple  products,  some  that  involve 
magnetic  media  and  some  that  do  not. 
In  cases  where  the  nonmagnetic  tape 
products  are  produced  using  the  same 
pieces  of  equipment  as  the  magnetic 
tape  products,  and  the  manufacture  of 
nonmagnetic  products  uses  HAP  such  as 
HAP  solvent,  the  Agency  is  proposing 
that  the  pieces  of  equipment  being  used 
for  both  magnetic  and  non-magnetic 
products  be  controlled,  regardless  of 
which  product  is  being  manufactured. 
The  process  (and  hence  emissions  of 
HAP)  is  essentially  the  same  except  that 
no  magnetic  particles  are  added  to  the 
coating  mix.  The  control  systems  would 
be  in  place  and  would  be  applicable  for 
both  products.  This  regulation, 
therefore,  applies  to  all  products 
produced  at  magnetic  tape  production 
facilities  (provided  HAP  are  used  in  the 
production),  regardless  of  whether 
magnetic  particles  are  added  to  the 
coating  mix,  as  long  as  the  same  or  some 
of  the  same  equipment  is  used. 
Equipment  that  coexists  with  magnetic 
tape  equipment  but  is  never  used  in 
magnetic  tape  manufacturing  dops  not 
need  to  be  controlled  even  if  HAP  are 
emitted. 

At  sources  where  research  or 
laboratory  facilities  are  collocated  with 
production  lines,  the  research  or 
laboratory-  facilities  are  subject  to  the 
proposed  standards.  The  close 
proximity  of  these  lines  allows  control 
of  the  research  or  laboratory  facilities  by 
production  line  control  devices.  The 
mix  of  solvents  used  in  research  or 
laboratorv'  facilities  may  differ  from 
those  used  on  production  lines,  and 
affect  operation  of  the  control  device. 
Therefore,  the  costs  to  control  the 
variety  of  solvents  that  would  be  used 
in  research  or  laboratorv'  facilities  were 
considered  in  calculating  control  costs. 

The  proposed  definition  of  research  or 
laboratory-  facility  is  from  section 
1 12(c)(7)  of  the  CAA.  One  of  the  criteria 
in  the  definition  is  that  the  facility  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale,  except  in  a  de 
minimis  manner.  The  EPA  is  soliciting 
comments  on  what  the  sale  of  products 
in  a  de  minimis  manner  would  be  for 
the  magnetic  tape  manufacturing 
industry,  including  if  research  facilities 
sell  any  products. 

The  process  for  manufacturing 
magnetic  and  leader  tape  consists  of 
mixing  the  coating  ingredients 
(magnetic  particles  for  magnetic  tape, 
resins  and  solvents  for  both  types  of 
tape),  conditioning  the  base  film, 
applying  the  coating  to  the  base  film 
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(either  a  plastic  or  paper  substrate), 
orienting  the  magcetic  particles 
(magnetic  tape),  removing  the  solvents 
by  evaporation  in  a  drying  oven,  and 
JBnishing  the  tape  by  calendering, 
rewinding,  sbtting.  testing,  and 
packaging.  Most  of  the  HAP  emissions 
from  magnetic  tape  monufacturing 
operations  result  from  the  coating 
operation,  and  to  a  lesser  degree  from 
the  ancillary  activities  such  as  solvent 
storage,  mix  preparation,  transferring 
solvent  through  piping,  equipment 
cleaning,  treatment  of  sohent-laden 
wraste  material,  and  wastewater 
treatment. 

This  source  category  was  evaluated  to 
determine  if  subcategori/ation  was 
appropriate.  The  Agency's  analysis 
mdicates  that  no  subcategorization  is 
necessary.  There  are  no  distinct  process 
differences  within  the  source  category 
and  no  distinction  between  sizes  of 
facilities  in  terms  of  what  controls  are 
technically  feasible.  Both  small  and 
large  existing  sources  have  implemented 
the  control  technologies  that  form  the 
basis  for  MACT. 

2.  Criteria  for  Applicability 
Determination 

Only  major  sources  are  bei.ig 
regulated  by  the  proposed  standards.  A 
source  is  considered  major  if  it  has  the 
potential  to  emit,  considering  controls, 
greater  than  9.1  Mg/yr  (10  tons/yr)  of 
any  one  HAP  or  22.7  Mg/vr  (25  tons/yr) 
of  multiple  HAP.  (Area  sources  were 
evaluated  to  determine  if  they  should  be 
regulated;  see  discussion  that  follows.) 
One  way  to  make  the  determination  of 
whether  a  source  is  an  area  source  or  a 
major  soiu^ce  is  to  conduct  a  faciUty- 
wide  material  balance  of  solvent  and 
particulate  HAP  used  at  the  plant.  Any 
HAP  that  is  not  recovered  or  controlled 
contributes  to  the  potential  HAP 
emissions  from  a  facility.  It  is  important 
to  note  that  the  major  source 
determmation  is  based  on  the  total, 
potential  HAP  emitted  annually  inside 
the  fenceline  of  a  facility,  not  just  from 
magnetic  tape  manufacturing 
operations  Potential  emissions  are 
estimated  assuming  operations  occur  24 
hours  per  day,  365  days  per  year. 

For  this  source  category,  a  solvent 
usage  cutoff  has  also  been  proposed. 
Major  sources  that  use  less  than  9.1  Mg/ 
yr  (10  tons/yr)  of  any  one  HAP  or  22.7 
Mg/yr  (25  tons/yr)  of  multiple  HAP  are 
onlv  subject  to  an  annual  reporting 
requirement  (§  63.703(g)  of  the  proposed 
regulation),  and  are  not  subject  to  the 
control  provisions  of  these  standards  or 
to  some  provisions  of  part  63,  subpart  A. 
.\  solvent  usage  cutoff  was  proposed  to 
mitigate  the  impacts  on  some  facilities 
in  the  industry  as  a  result  of  the 


definition  of  potential  to  emit.  The 
"potential  to  emit"  is  defined  in  part  70 
and  the  proposed  General  Provisions  to 
part  63  (58  FR  42760)  as,  "the  maximum 
capacity  of  a  stationary  source  to  emit 
a  pollutant  under  its  physical  and 
operational  design."  and  "any  physical 
or  operational  limitation  on  the  capacity 
of  the  stationary  source  to  emit  a 
poUutant,  including  air  pollution 
control  equipment  and  restrictions  on 
hours  of  operation  or  on  the  type  or 
amount  of  material  combusted,  stored, 
or  processed,  shall  be  treated  as  part  of 
its  design  if  the  Limitation  or  the  effect 
it  would  have  on  emissions  is  federally 
enforceable." 

For  the  magnetic  tape  industry,  it  is 
conceivable  that  a  plant  would  be 
physically  and  operationally  designed 
to  operate  24  hours  per  day.  365  days 
per  year,  because  coating  operations  are 
continuous.  This  is  particularly  true  for 
those  facilities  whose  primary  products 
are  magnetic  media  and  whose 
operations  have  been  reported  to 
operate  on  a  more  or  less  continuous 
basis.  Some  facilities,  however,  may 
produce  magnetic  tape  as  only  one 
segment  of  tieir  total  manufacturing 
process.  For  example,  one  plant  is 
known  to  produce  magnetic  tape  on  a 
limited  basis  and  operate  the  magnetic 
tape  coating  lines  for  only  a  few  days 
every  year,  so  its  actual  emissions  are 
much  less  than  10  tons/\T  of  any  one 
RIP  or  25  tons/yr  of  multiple  HAP.  It 
is  unlikely  that  this  plant  would  begin 
producing  magnetic  tape  on  a 
continuous  basis.  Based  on  potential  to 
emit,  however,  this  facility  could  be 
considered  a  major  source  and  therefore 
be  subject  to  all  requirements  of  the 
proposed  standard. 

The  cutoff  value  was  selected  so  that 
it  would  not  allow  any  major  source  that 
actually  emits  more  than  10  tons/yr  of 
any  one  HAP  or  25  tons/\T  of  multiple 
HAP  to  be  exempt  from  the  control 
requirements.  The  solvent  usage  cutoff 
is  equal  to  the  major  source  emissions 
criteria  because  in  the  absence  of 
control,  almost  all  of  the  solvent  used  by 
a  facibty  would  be  emitted.  Therefore, 
even  if  a  facility  had  no  controls  in 
place,  if  the  solvent  usage  were  below 
the  cutoff,  it  would  not  be  emitting 
greater  than  9.1  Mg/yr  of  one  HAP  or 
22.5  Mg/vr  (25  tons/yr)  of  multiple 
HAP. 

As  discussed  above,  a  cutoff 
estabhshed  at  this  level  would  ensure 
that  all  major  sources  are  subject  to  the 
proposed  control  requirements. 
However,  once  an  owner  or  operator  is 
subject  to  all  control  provisions  of  the 
standards  by  virtue  of  being  a  major 
source  and  exceeding  the  solvent  usage 
cutoff,  the  usage  cutoff  is  no  longer  a 


basis  for  determining  apphcabilify  to 
the  control  requirements.  That  is.  a 
subsequent  reduction  in  HAP  solvent 
usage  alone  would  not  be  sufficient  to 
allow  a  source  to  avoid  compliance  vnxh 
the  propos'.jd  controls.  The  reason  for 
this  is  that  the  source  would  already 
have  the  controls  in  place  and 
operational.  Therefore,  the  source 
should  continue  to  operate  them 
according  to  the  rule. 

Based  on  information  currently 
available  to  the  EPA,  only  one  existing 
facility  is  a  major  source  that  would  be 
exempt  from  the  proposed  control 
requirements  because  its  solvent  usage 
is  estimated  to  remain  below  the 
proposed  solvent  usage  cutoff.  This 
source  would  still  be  subject  to  the 
annual  solvent  usage  reporting  and 
recordkeeping  requirement  required  bv 
63.703(g). 

3.  Area  Source  Evaluation 

The  Act  provides  the  Administrator 
with  authority  to  regulate  area  sources. 
An  area  source  is  defined  as  one  that  is 
not  a  major  source.  In  order  to  list  a 
catfTgory  of  area  sources  for  regulation, 
the  Administrator  must  find  that  the 
sources  in  a  categorj-.  indi\-idually  or  in 
aggregate,  pose  a  threat  of  adverse 
effects  to  hiunan  health  or  the 
environment,  warranting  regulation 
under  section  112. 

For  the  purpose  of  estimating  the 
number  of  major  sources,  the  Agency 
examined  each  source's  potential  to 
emit,  considering  controls.  Many  of  the 
magnetic  tape  manufacturing  operations 
already  have  emissions  controls  in  place 
that  reduce  their  emissions  to  below  the 
criteria  for  major  sources.  For  estimating 
the  number  of  major  sources,  the 
Agency  assumed  that  the  emission 
limitations  would  be  federally 
enforceable,  and  therefore  highly 
controlled  sources  would  not  be 
"major"  for  the  purposes  of  the 
magnetic  tape  manufacturing  NES?L\P. 
Of  the  25  knov,-n  facilities  in  this  source 
category,  11  are  considered  to  be  area 
sources  based  on  the  Agency's  estimate 
of  their  potential  HAP  emissions.  The 
data  available  on  the  area  sources  were 
evaluated  to  determine  whether 
regulation  of  area  sources  should  be 
proposed. 

Two  of  the  area  sources  are  research 
or  laboratory  facilities  as  defined  by 
section  112(c)(7)  and  as  such  are  not 
subject  to  the  standards.  (Research  or 
laboratory  facilities  collocated  with 
production  fac:iUties  are  subject  to  the 
standards.)  .^jea  source  3  uses 
particulate  H.AP  only;  emissions  are 
estimated  to  be  less  than  1  pound  per 
vear.  Area  source  4  uses  a  combination 
of  H.AP  and  non-H.\P  solvent;  because' 
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the  quantity  of  HAP  solvents  used  is 
less  than  the  quantity  of  non-HAP 
solvents,  total  H..\P  emissions  are  low. 
approximately  5  Mg/yr.  Area  source  5 
also  uses  a  combination  of  HAP  and 
non-H.\P  solvents  in  their  magnetic  tape 
operations.  At  one  time  Area  source  5 
was  considered  a  major  source,  but  this 
.source  has  recently  implemented  strict 
controls  on  cleaning  solvent  emissions. 
Based  on  the  Agency's  estimate  of  the 
reduction  in  solvent  emissions,  this 
source  is  now  considered  an  area 
source.  Area  source  6  also  uses  HAP  and 
non-H.^P  solvents,  and  most  of  the 
solvents  used  are  HAP.  However,  this 
particular  source  is  highly  controlled 
and  is  therefore  only  emitting 
approximately  5  Mg/yr  of  HAP.  Area 
sources  7  through  11  do  not  use  any 
HAP  in  magnetic  tape  operations. 
Therefore,  unless  they  switch  their 
operations  to  begin  using  HAP,  they  are 
not  subject  to  the  standards.  None  of 
these  sources  are  collocated  at  major 
sources.  If  any  of  these  area  sources 
becomes  a  major  source,  they  would 
have  to  notify  the  Agency  and  will  have 
1  year  from  the  date  on  which  they 
became  major  sources  to  install  control 
devices  to  conform  to  the  proposed 
standard. 

As  noted  above,  section  112(c)  states 
that  categories  of  area  sources  emitting 
HAP  may  be  listed  and  regulated  if  the 
Administrator  finds  the  sources, 
individually  or  in  the  aggregate,  present 
a  threat  of  adverse  effects  to  human 
health  or  the  environment  (see  57  PR 
31576:  July  16,  1992,  for  further 
discussion  of  this  statutory  language). 
To  determine  a  threat  of  adverse  effects, 
the  Agency  examines  available  data  on 
facilities,  emissions,  and  health  and 
environmental  effects  of  the  emitted 
HAP.  In  this  case,  the  Agency  has 
adequate  health  data  for  determining 
whether  there  is  a  likely  threat  of 
adverse  effects  to  humans  for  area 
sources  emitting  toluene  and  MEK.  The 
Agency  conducted  a  screening  analysis 
of  sources  emitting  these  chemicals, 
either  alone  or  in  combination.  Based  on 
this  analysis,  the  Agency  does  not 
believe  there  is  a  threat  of  adverse 
effects  from  the  area  sources  of  magnetic 
tape  facilities  that  emit  these  two 
chemicals.  For  the  remaining  emitted 
HAP.  data  required  to  determine  the 
potential  for  adverse  effects  are 
inadequate.  As  such,  the  Agency  is 
unable  to  determine  whether  there  is  a 
threat  of  adverse  effects  from  area 
sources  emitting  any  other  combination 
of  HAP.  The  Agency  may  repeat  the 
analyses  of  these  sources  in  the  future, 
to  evaluate  the  potential  for  human 
health  and  environmental  effects,  if 


appropriate  data  become  available.  Until 
such  analyses  are  conducted,  the 
Agency  will  not  regulate  area  sources  in 
this  rule. 

B.  Selection  of  Emission  Points 

The  Agency  examined  all  known  H^\P 
emission  points  associated  with  the 
manufacturing  of  magnetic  tape  for 
potential  control.  They  are  described 
below. 

a.  Solvent  storage  tanks.  Small  tanks 
are  generally  used  to  store  the  solvent 
HAP.  which  may  be  virgin  material, 
spent  solvent  from  cleaning  or  from  off- 
specification  mixes,  or  solvent  from  any 
stage  of  the  solvent  recover}-  process. 
The  tanks  operate  at  or  slightly  above 
atmospheric  pressure.  A  facility 
typically  has  from  1  to  12  storage  tanks, 
with  a  total  capacity  ranging  from  757 
to  75,700  liters  (L)  (200  to  20,000 
gallons  [gal]).  Storage  tanks,  as 
discussed  in  the  proposed  rulemaking, 
do  not  refer  to  tanks  that  are  part  of  the 
process  (e.g..  mix  preparation 
equipment).  The  HAP  emissions  from 
storage  tanks  to  the  air  occur  through 
working  losses  during  tank  loading  or 
breathing  losses  due  to  diurnal 
temperature  changes. 

b.  Mix  preparation  equipment  and 
particulate  transfer  operations.  The  mix 
preparation  usually  takes  place  in  a 
room  or  rooms  separate  from  the  coating 
line.  The  components  of  the  mix  are 
first  blended  and  then  transferred  to  a 
series  of  mills  to  disperse  the  aggregates 
of  magnetic  particles  without  reducing 
particle  size.  The  mix  is  circulated  and 
filtered  in  holding  tanks  to  prevent 
binders  from  curing,  metal  particles 
from  settling  out.  and  to  remove  any 
oversize  contaminants.  The  coating  mix 
is  pumped  to  and  from  the  different 
pieces  of  mix  preparation  equipment 
through  closed  lines.  The  mix 
preparation  equipment  to  be  controlled 
by  the  proposed  standards  includes  all 
of  the  equipment  used  in  preparing  the 
coating  mix  including  mixers,  holding 
tanks,  and  polishing  tanks.  Mills,  which 
are  pressurized  equipment  used  for 
thoroughly  dispersing  the  aggregates  of 
magnetic  particles  without  reducing 
particle  size,  are  not  included  as  mix 
preparation  equipment.  This  is  because 
these  pieces  of  equipment  are  under 
pressure  and.  as  such,  no  emissions  are 
expected,  nor  could  they  be  vented  to  a 
control  device. 

Particulate  HAP  can  either  be 
transferred  through  closed  systems  or 
can  be  manually  poured  through 
hatches  in  the  covers  of  the  mix 
preparation  equipment.  A  small  amount 
of  particulate  HAP  is  emitted  while 
transferring  particulate  from  the  bag  or 
storage  bin  to  the  mix  tank. 


c.  Coating  operation.  In  the  coater.  the 
substrate  to  be  used  for  the  magnetic  or 
leader  tape  passes  over  a  support  roll 
while  the  coating  mix  is  applied.  The 
thickness  and  amount  of  coating  applied 
vary  with  the  product.  During  the 
coating  amplication  step,  some  solvent 
HAP  vwll  volatihze.  The  amount  that  is 
emitted  depends  on  site-specific 
variables  such  as  the  coating  mix 
composition  and  the  type  of  coater. 
Immediately  following  the  coater, 
magnetic  tape  is  guided  through  an 
orientation  field  consisting  of  an 
electromagnet  or  permanent  magnet, 
which  aligns  the  individual  magnetic 
particles  in  the  direction  of  the  intended 
recording.  (Leader  tape  does  not  go 
through  the  orientation  process  because 
magnetic  particles  are  not  used.)  The 
magnetic  or  leader  tape  is  passed 
through  a  drying  oven,  where  the 
remaining  solvents  in  the  coating  mix 
evaporate.  It  is  expected  that  any 
solvents  on  the  coated  tape  that  are 
going  to  evaporate  will  do  so  by  this 
point  in  the  process.  Therefore,  there  is 
no  solvent  evaporation  in  subsequent 
steps.  After  drj'ing.  the  finished  product 
may  be:  (1)  Calendered  to  compact  the 
dry  coating  and  to  smooth  the  surface; 

(2)  Slit  to  the  desired  width;  and 

(3)  Packaged  and  labelled,  either  in 
parts  produced  in-house  or  in  pre- 
purchased  plastic  casings. 

d.  Cleaning  activities.  Cleaning  is  a 
task  performed  differently  at  each  plant. 
Some  plants  may  clean  equipment 
between  each  batch  of  coating,  while 
others  may  clean  only  between  product 
changes.  Sometimes  virgin  solvent  is 
used  once  and  immediately  treated  as  a 
waste.  At  other  plants,  cleaning  solvent 
may  be  used  several  times  before  it  is 
considered  "spent." 

Four  basic  categories  of  cleaning 
activities  have  been  identified  for  this 
industry:  (1)  Flushing  fixed  lines;  (2) 
Cleaning  tanks;  (3)  Cleaning  fixed 
exterior  surfaces;  and  (4)  Cleaning 
miscellaneous  removable  parts. 

The  flushing  of  fixed  lines  involves 
flushing  solvent  through  fixed  lines  not 
associated  with  the  cleaning  of  a  tank 
(e.g.,  the  line  from  the  mix  preparation 
equipment  to  the  coater).  A  fixed  line  is 
one  that  is  stationary  during  normal 
operation  but  can  be  removed  from  its 
original  location  for  cleaning.  Emissions 
can  occur  if  the  solvent  used  for 
cleaning  or  collected  after  cleaning  has 
occurred  is  exposed  to  the  air. 

Tank  cleaning  may  be  either  an  open- 
top  or  closed-top  process.  Open-top  tank 
cleaning  is  the  practice  of  cleaning  a 
tank  that  either  has  no  cover  or  whose 
cover  has  been  removed.  Solvent  may  be 
added  and  drained  via  buckets  or  pipes. 
The  interior  of  the  tank  may  be 
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nianuaily  cleaned  with  brushes  while 
the  solvent  is  in  it.  Closed-top  tank 
cleaning  is  the  practice  of  cleaning  a 
tank  while  using  a  cover  that  seals  the 
top  of  the  tank.  Solvent  is  added  to  and 
drained  from  the  tank  via  pif«s.  An 
automated  brush  inside  the  taA  may 
scrub  the  sides  while  the  solvent  is  in 
the  closed  tank.  Emissions  occur  when 
the  solvent  used  in  the  cleaning  process 
is  exposed  to  the  air,  and  in  a  closed 
system,  equipment  leak  emissions  also 
occur.  Based  on  test  data  from  industrv'. 
emissions  from  both  t\-pes  of  cleaning 
processes  are  approximately  equal. 
Qeaniag  fixed  exterior  surfaces 
Lnvolves  cleaning  the  surface  area  of  a 
fixed  piece  of  equipment  with  rags  or 
brushes.  The  solvent  that  is  on  the  rag 
or  brush  evaporates  to  the  air.  The 
surfaces  to  be  cleaned  are  typically  on 
the  coater.  The  ventilation  system  of  the 
enclosure  around  the  coater  draws  these 
emissions  to  the  outside  air. 

Cleaning  removable  parts  involves 
cleaning  parts  that  have  been  moved 
from  tlieir  normal  position  to  a  wash 
tank  or  sink  containing  solvent.  The 
solvent  is  volatile  and  thus  evaporates 
into  the  air  above  the  sink.  The  sink  is 
usually  ventilated:  thus  emissions  are 
discharged  to  the  atmosphere. 

Rags  used  for  miscellaneous  cleaning 
activities  will  contain  some  residual 
solvent  and  will  therefore  result  in  air 
emissions. 

e.  Waste  handling  devices.  The  two 
waste  handhng  devices  most  commonly 
used  in  the  magnetic  tape 
manufacturing  industry  are  pot  stills 
and  niter  dryers.  Both  are  devices  in 
which  solvents  are  recovered  from 
waste  materials.  In  the  pot  still,  liquid 
wastes  are  pumped  through  closed 
piping  into  the  pot  still  and  heated  to 
evaporate  the  solvent  portion  of  the 
waste.  The  filter  dryer  is  used  to  treat 
solid  wastes  such  as  filters,  rags,  and 
brashes,  which  are  manually  placed  in 
the  dryer  and  heated  to  evaporate  the 
solvent  portion.  With  both  the  pot  still 
and  the  filter  dryer,  the  evaporated 
solvent  is  condensed,  and  the  recovered 
liquid  sent  to  a  storage  tank  Air 
emissions  may  occur  through  the 
condenser  vent. 

f.  Wastewater  treatment.  At  a 
magnetic  tape  manufacturing  facility, 
the  only  signil'icant  source  of 
wastewater  that  contains  H.AP  results 
from  steam  desorption  of  the  carbon 
adsorption  svstem  beds  used  to  recover 
HAP  air  emissions.  After  the  steam 
desorbs  the  carbon  adsorber  bed,  the 
solvent/water  mixture  is  condensed  and 
separated  by  gravity  into  distinct 
solvent  and  water  phases. 

The  solvent  phase  is  distilled  to 
separate  it  into  its  individual 


components.  Potential  air  emissions 
could  result  from  residual  solvents  in 
the  water  phase  if  it  is  not  further 
treated  prior  to  discharge  to  the  publicly 
owned  treatment  works  (POTVV).  At 
magnetic  tape  manufacturing  facilities, 
the  water  phase  is  treated  through  steam 
stripping  to  remove  residual  solvent. 
The  solvent  compounds  recovered 
through  steam  stripping  are  then 
purified  into  the  individual  solvent 
components. 

g.  Condenser  vents  in  the  solvent 
recover}'  area  The  solvent  recovery  area 
is  that  area  in  a  plant  that  contains  the 
equipment  used  to:  (1)  Remove  HAP 
solvent  from  the  air  stream;  (2)  recover 
the  solvent-  and  (3)  purify  the  solvent 
for  reuse  in  the  process.  At  a  magnetic 
tape  manufacturing  facility,  this 
equipment  would  include  the  control 
device  (a  carbon  adsorption  system  or 
condenser),  the  wastewater  treatment 
system  (in  the  case  of  carbon  adsorbers), 
and  distillation  units.  Emissions  of  HAP 
to  the  air  occur  in  the  solvent  recovery 
area  from  atmospheric  condenser  vents, 
including  condenser  vents  on  the  steam 
stripper  distillation  colunms  and. 
condenser  vents  to  condense  steam  from 
carbon  adsorber  regeneration.  The  vent 
on  a  condenser  that  is  used  as  a  primary 
air  emission  control  device  is  not 
considered  part  of  this  emission  point. 

h.  Equipment  leaks.  In  magnetic  tape 
manufacturing  operations,  solvent  is 
pumped  through  piping  and  process 
equipment  as  it  travels  to  or  from 
storage  tanks  and  from  the  mix 
preparation  equipment  to  the  coater. 
Facilities  that  perform  onsite  solvent 
recovery  and  wastewater  treatment  will 
also  have  process  piping  and  equipment 
within  these  areas.  The  volatile  HAP 
will  be  emitted  through  leaks  from 
equipment  such  as  pumps,  compressors, 
pressure  reUef  de\^ces,  sampling 
connection  systems,  open-ended  valves 
or  lines,  and  flanges  or  any  other 
connecter  in  VOC  service. 

i.  Packaging  and  labeling.  This 
process  occurs  after  the  product  has 
been  coated,  rewound,  and  slit  into  the 
desired  width  (or  punched  into 
diskettes).  Whatever  the  final  form  of 
the  product,  printed  materials  such  as 
labels,  boxes,  and  inserts  are  usually 
part  of  the  final  package.  Most  facihties 
purchase  these  items  preprinted.  Two, 
however,  are  known  to  print  product 
identification  codes  on  boxes.  This 
operation  involves  IL\P  solvents 
(contained  in  the  ink)  that  volatihze  as 
the  ink  dries. 


C.  Selection  of  Basis  and  Level  of  the 
Proposed  Standard  for  Existing  Sources 

1.  SelectioiHjf  the  Ma.ximum 
Achievable  Control  Technology  Floor 

Section  1 12  requires  the  Agency  to  set 
standards  for  new  and  existing  sources 
of  HAP  emissions  that  represent  the 
maximum  degree  of  reduction 
achievable,  taking  into  consideration  the 
cost  of  achieving  such  emission 
redactions,  as  well  as  any  non-air 
quality  health  and  environmental 
impacts  and  energy  requirements.  .\s 
discussed  in  section  IV.B.,  this  level  of 
control  cannot  be  less  stringent  than  the 
MACT  floor.  For  existing  sources  in 
source  categories  with  less  than  30 
sources,  such  as  this  one,  the  MACT 
floor  is  the  average  emission  limitation 
achieved  by  the  best  pf>rforming  5 
sources  in  the  source  cat'?.gory. 

The  EPA  is  considering  more  than  one 
interpretation  of  the  statutorv-  language 
concerning  the  MACT  floor  for  existing 
sources.  In  the  case  of  this  standard,  the 
EPA  does  not  believe  that  the  legal 
interpretation  would  make  a  dif.^erenre 
for  most  of  these  emissions  points. 
However,  for  particulate  transfer 
operations  (discussed  later  in  this 
section  and  also  in  section  VI. G  of  this 
preamble),  there  is  a  possibility  that  one 
of  the  five  best  performing  sources  in 
fact  is  achieving  a  lower  level  of  control 
and,  in  this  case,  the  interpretation  of 
the  MACT  floor  could  make  a 
difference.  The  EPA  is  soliciting 
comment  on  the  different  legal 
interpretations  of  the  statutory  language 
in  a  separate  Federal  Register  notice, 
which  is  a  reopening  of  the  comment 
period  for  the  national  emission 
standards  for  hazardous  organic  air 
pollutants  from  the  synthetic  organic 
chemical  manufacturing  industry. 
Persons  wishing  to  comment  on  the 
legal  interpretations  should  refer  to  that 
rulemaking  and  submit  comments  to 
docket  number  A-90-19.  However, 
comments  on  the  M^CT  floor  analysis 
that  are  speciHc  to  magnetic  tape 
manufacturing  operations  should  be 
addressed  to  docJtet  number  A-91  -31 . 
as  noted  in  the  beginning  of  this  notice. 
For  this  source  category,  information 
was  gathered  on  all  25  of  the  known 
sources  in  the  source  category  through 
surveys,  site  visits,  and  telephone  calls. 
The  M.^CT  floor  analysis  included 
major  sources  and  sources  that  are  not 
considered  mapr  for  the  purposes  of  the 
nationwide  impacts  analysis.  Thest;  area 
sources  are  the  same  as  the  major 
sources  in  every  way  except  that  they 
are  highly  controlled  and  tlius  are  b*;lovv 
the  major  source  emission  criteria.  If 
these  area  sources  were  uncontrolled. 


Federal  Register  /  Vol    59,  No.  48  /  Friday,  March  11,  1994  /  Proposed  Rules 


11G73 


they  would  be  considered  major  sources 
of  Hi\P  emissions. 

The  MACT  floor  for  this  source 
category  was  determined  on  an  emission 
point-by-emission-point  basis,  which 
corresponds  with  the  prof)osed  narrow 
definition  of  affected  source  (see  section 
VI.  J  of  this  preamble).  Another  way  to 
establish  the  M^CT  floor,  not  used  by 
the  EPA  in  this  proposal,  would  be  to 
identify  a  mass  emission  limit  or  mass 
emission  reduction  percentage  across 
the  whole  facility.  The  EPA  does  not 
expect  that  there  would  be  a  large 
difference  in  the  resulting  MACT  floor 
fur  this  industry  if  the  latter  approach 
were  used.  The  MACT  floor  for  each  of 
the  emission  points  is  identified  below. 

a.  Solvent  storage  tanks.  The  highest 
level  of  control  that  was  found  for 
storage  tanks  in  this  source  category 
involved  a  closed  vent  system,  i.e..  a 
system  including  piping,  ductwork,  etc., 
that  is  not  open  to  the  atmosphere  and 
that  transports  vapor  to  a  control  device. 
The  overall  HAP  control  efficiency  of 
this  practice  is  95  percent  and  is  the 
average  level  of  control  achieved  by  the 
five  best  performing  magnetic  tape 
manufacturing  operations  in  the  source 
Ditegory.  Thus,  the  MACT  flixir  for  the 
storage  tanks  emission  point  is  an 
overall  HAP  control  efficiency  of  95 
percent. 

b.  Mi.\  preparation  equipment.  The 
highest  level  of  control  for  emissions 
from  mix  preparation  equipment  that 
was  found  in  this  source  category  was 
to  cover  the  equipment  and  vent  the 
emissions  to  a  control  device.  Of  the 
five  best  performing  sources  in  this 
source  category,  one  achieves  a  control 
level  of  98  percent.  The  others  achieve 
a  control  level  of  95  percent.  The 
average  control  level  achieved  by  the 
best  performing  five  sources  in  this 
source  category,  therefore,  is 
appro.ximately  96  percent.  This  control 
level  does  not  correspond  to  any 
particular  control  techniijue.  Therefore, 
the  MACT  floor  is  based  instead  on  the 
median  control  level  achieved  by  the 
five  best  performing  sources.  This  level 
is  95  percent;  thus,  the  MACT  floor  is 
an  overall  R.\P  control  efficiency  of  95 
percent. 

Particulate  emissions  may  also  result 
from  coating  mix  preparation.  The 
M.'\CT  floor  control  level  for  this 
emission  point  is  discussed  in 
subsection  e,  below. 

c.  Coating  operation.  The  coating 
application  and  drying  emission  points, 
collectively  referred  to  as  the  coating 
n;:eration.  include  emissions  that  resuh 
from  applying  the  coating  mix  at  the 
coater  and  drying  the  coated  tape  in  the 
(i\rn.  The  coating  operation  also 


includes  all  equipment  between  the 
coater  and  the  dr>'er. 

The  highest  level  of  control  that  is 
used  in  this  source  category  to  limit 
HAP  emissions  from  coating  operations 
is  to  vent  emissions  through  an 
enclosure  to  a  control  device.  E.\isting 
sources  in  this  source  category  vent 
emissions  through  a  total  enclosure, 
thereby  capturing  100  percent  of  the 
emissions.  The  emissions  are  directed  to 
a  control  device.  Of  the  five  best 
performing  sources  in  this  source 
category,  one  vents  the  emissions  from 
the  total  enclosure  to  an  incinerator, 
achieving  an  overall  HAP  control 
efficiency  of  98  percent.  The  remaining 
four  best  performing  sources  vent  the 
emissions  from  their  total  enclosure  to 
a  control  device  that  is  95-percent 
efficient,  achieving  an  overall  HAP 
control  efficiency  of  95  percent.  Thus, 
the  average  control  level  achieved  by 
the  five  best  performing  sources  in  the 
source  category  is  approximately  96 
percent.  Because  this  does  not 
correspond  to  any  particular  control 
technique,  the  median  control  level  of 
the  five  best  performing  sources  (i.e.,  a 
95-percent  overall  HAP  control 
efficiency)  is  the  basis  for  the  MACT 
floor.  Thus,  the  MACT  floor  for  coating 
operations  is  an  overall  HAP  control 
efficiency  of  95  percent. 

d.  Waste  handling  devicea.  Both  types 
of  waste  handling  devices  (pot  stills  and 
filter  dryers)  used  in  this  industry  are 
equipped  with  condensers  to  recover 
the  solvent.  The  highest  level  of  control 
for  the  condenser  vent  that  was  found 
in  this  source  category  is  venting 
emissions  from  it  to  a  control  device. 
The  overall  HAP  control  efficiency  of 
this  practice  is  95  percent  and  is  the 
average  level  of  control  achieved  by  the 
five  best  performing  waste  handling 
devices.  Therefore,  the  MACT  no<jr 
level  of  control  is  capture  and  control  of 
95  percent  of  HAP  emissions. 

e.  Particulate  transfer  operations.  To 
control  particulate  emissions  during 
mix  preparation  (when  solid  materials 
are  transferred  into  the  mix  preparation 
equipment),  owners  or  operators  in  this 
soiu-ce  category  use  an  enclosed  transfer 
device  for  transferring  particulates  into 
the  mix  preparation  equipment.  An 
enclosed  transfer  device  is  a  system  in 
which  particulate  HAP  are  conveyed 
from  the  storage  bin  to  the  mix 
preparation  equipment  using  equipment 
that  completely  contains  the  transferred 
material,  so  that  particulate  HAP  do  not 
enter  the  atmosphere  as  dust.  The  types 
of  enclosed  transfer  devices  currently 
used  in  magnetic  tape  manufacturing 
facilities  include  vacuum  injection 
systems  and  bag  slitter  devices.  The 
vacuum  injection  system  draws 


particulate  from  a  storage  container  into 
an  enclosed  hopper.  The  hopper  uses 
gravity  to  feed  a  conveyer,  which  is  also 
enclosed  and  which  carries  the  material 
to  the  mix  preparation  equipment.  With 
a  bag  slitting  device,  the  bag  of 
particulate  raw  material  is  placed  into  a 
hopper,  the  hopper  is  closed,  and  an 
internal  mechanism  shts  the  bag  to 
release  the  particulate  into  an  enclosed 
conveyer  that  feeds  the  mix  preparation 
equipment.  Alternatively,  the  hopper 
may  be  located  above  the  mix 
preparation  equipment  and  feed  it 
directly. 

Of  the  five  best  performing  sources  in 
this  source  category  controlling 
particulate  emissions,  four  use  enclosed 
transfer  devices.  The  average  control 
level  achieved  by  the  five  best 
performing  sources  in  the  source 
category  is  the  arithmetic  average  of  the 
control  efficiency  of  the  four  enclosed 
transfer  devices  and  the  one  without  an 
enclosed  transfer  device.  Although  the 
control  efficiency  associated  with  an 
enclosed  transfer  device  has  not  been 
quantified,  the  average  control  level  of 
the  five  best  f)erforming  sources  would 
not  be  equivalent  to  any  particular 
control  technique.  Therefore,  the  basis 
for  the  MACT  floor  is  the  median  level 
of  control  achieved  by  the  best 
performing  five  sourci.:*.  The  median 
level  of  control  corresponds  to  the  use 
of  an  enclosed  transfer  device.  Thus,  the 
MACT  floor  is  the  use  of  an  enclosed 
transfer  device  for  transferring  HAP- 
containing  particulates. 

f.  Wash  sinks  for  cleaning  removable 
parts.  Two  methods  of  control  were 
found  in  the  industry  to  control  HAP 
emissions  from  wash  sinks.  Both 
methods  were  considered  to  be 
equivalent  by  controlling  HAP 
emissions  by  approximately  88  p>ercent. 
These  methods  were  also  the  highest 
level  of  control  achieved  in  the  source 
category.  One  control  technology 
involved  venting  the  wash  sink 
emissions  through  a  hood  (capture 
device)  to  a  control  device  that  is  95- 
percenl  efficient.  The  overall  control 
efficiency  is  less  than  95  percent 
because  the  capture  efficiency  is  less 
than  100  percent.  The  second  control 
technique  involves  maintaining  a  75- 
percent  freeboard  ratio  A  freeboard 
ratio  is  defined  as  the  vertical  distance 
from  the  liquid  surface  to  the  top  of  the 
wash  sink  divided  by  the  smaller  of  the 
length  or  width  of  the  sink  evaporative 
area.  Maintaining  a  freeboard  ratio 
limits  solvent  HAP  emissions  because 
the  solvent  level  in  the  sink  is  lower  and 
.solvent  vapors  remain  in  the  sink:  they 
do  not  rise  to  the  air  above  the  sink. 
When  a  freeboard  ratio  is  maintained, 
the  wash  sink  should  not  be  ventilatixi 
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as  this  will  draw  the  solvent  vapors 
from  the  sink  to  the  air  above  it.  An 
overall  1-L\P  control  efficiency  of 
approximately  88  percent  is  the  average 
level  of  control  achieved  by  the  five  best 
performing  sources  in  the  source 
categor\-,  achieved  either  by  venting 
emissions  from  wash  sinks  to  the 
control  device  or  by  maintaining  a 
freeboard  ratio.  Thus,  the  MACT  floor  is 
an  overall  H.\P  control  efficiency  of  88 
percent. 

g.  Cleaning  involving  the  flushing  of 
fixed  lines.  Five  sources  in  this  source 
category  flush  the  line  between  the 
coating  operation  and  the  mix 
preparation  equipment  with  solvent  to 
remove  any  hardened  debris  that  may 
have  collected.  Three  of  the  facilities 
use  a  closeH  system,  which  has  been 
determined  to  have  negligible 
emissions.  In  a  closed  system  for 
flashing  fi.\ed  lines,  the  empty  line  to  be 
cleaned  is  disconnected  from  its  original 
location  and  connected  to  two  other 
containers.  One  is  a  closed  container 
with  cleaning  solvent  and  the  other  is  a 
closed  container  that  is  empty.  Solvent 
is  flushed  from  the  container  with 
cleaning  solvent,  through  the  line,  and 
into  the  empty  container.  The  only 
solvent  emissions  are  from  vents  located 
on  the  containers.  The  two  other  major 
sources  that  perform  this  cleaning 
operation  flush  the  solvent  through  the 
line  into  an  open  container.  However, 
the  container  is  in  the  total  enclosure 
surrounding  the  coater.  which  is  vented 
to  a  control  device  capable  of  removing 
95  percent  of  the  VCXI!  emissions. 
E.Tiissions  from  these  control  systems 
have  not  been  quantified  However, 
emissions  are  thought  to  be  very  low, 
regardless  of  which  system  is  used.  The 
average  level  of  control  achieved  by 
these  five  best  performing  sources  is 
equal,  achieved  either  through  a  closed 
system  or  by  venting  emissions  from  an 
enclosure  (such  as  the  one  surrounding 
the  coater)  to  the  control  device.  Thus, 
either  of  these  control  methods  is  the 
MACT  floor. 

h.  Wastewater  treatment  systems. 
Facilities  that  use  steam  to  desorb  the 
carbon  beds  of  the  carbon  adsorption 
systems  used  for  air  pollution  control 
generate  significant  quantities  of 
wastewater  (5  to  10  million  gallons  per 
year).  All  three  of  the  facilities  using 
steam  to  desorb  the  carbon  adsorber 
beds  use  a  steam  stripper  to  remove 
HAP  compounds  from  the  wastewater 
discharge.  The  wastewater  is  typically 
preheated  to  its  saturation  temperature 
prior  to  being  fed  into  the  stripping 
column.  Upon  contact  with  the  steam. 
the  volatile  components  are  transferred 
to  the  steam,  and  the  steam/solvent 
mixture  is  removed  from  the  top  of  the 


column  and  cooled  in  a  condenser.  The 
resulting  water/solvent  mixture  is 
collected  in  a  decanter;  the  solvent  is 
sent  to  distillation  for  purification,  and 
the  water  is  returned  back  to  the 
column.  Clean  water  exits  the  bottom  of 
the  column.  In  this  industry,  a  total 
HAP  outlet  concentration  of  less  than  50 
ppmw  in  the  outlet  of  the  stripper  can 
be  expected.  Inlet  concentrations  to  the 
column  are  typically  in  the  2-  to  5- 
percent  range.  Given  these  inlet  and 
outlet  concentrations  and  the  fact  that 
the  quantity  of  water  entering  and 
exiting  the  column  is  equal,  the  removal 
efficiency  is  greater  than  99  percent. 
The  extent  to  which  a  compound  is 
removed  via  steam  stripping  is  a  direct 
function  of  its  volatility.  The  HAP  that 
are  present  in  the  wastewater  from 
magnetic  tape  facilities  (MEK,  MIBK, 
toluene)  are  very  volatile  and  thus 
highly  strippable.  In  a  properly-operated 
steam  stripper,  99  percent  of  these  HAP 
compounds  can  be  removed,  with  a 
typical  HAP  concentration  in  the  outlet 
from  the  steam  stripper  of  less  than  50 
ppmw.  This  is  the  highest  level  of 
control  achievable  and  is  in  practice  at 
all  three  plants  in  the  source  category 
that  perform  this  operation  (no  other 
sources  have  this  emission  point). 
Therefore,  the  MACT  floor  for  this 
emission  point  is  the  use  of  a  control 
device  such  as  a  steam  stripper  that 
reduces  the  HAP  content  of  the 
wastewater  from  the  separator  by  99 
percent  prior  to  discharge  to  the  POTVV, 
or  that  results  in  a  total  HAP 
concentration  of  less  than  50  ppmw  in 
the  wastewater  discharge. 

i.  Condenser  vents  in  the  solvent 
recovery  area.  The  condenser  vents  in 
the  solvent  recovery  area  emit  HAP  to 
the  atmosphere.  One  way  to  control 
these  emissions  is  to  duct  the  emissions 
to  the  main  control  device.  The  overall 
HAP  control  efficiency  of  this  practice 
is  95  percent  and  is  the  average  control 
level  achieved  by  the  five  best 
performing  sources  in  the  source 
category.  Thus,  the  MACT  floor  for  this 
emission  point  is  an  overall  HAP 
control  efficiency  of  95  percent. 

j.  Equipment  leaks.  In  any  magnetic 
tape  manufacturing  operation  there  is 
equipment  such  as  valves,  flanges, 
pumps,  and  pressure  relief  valves  that 
are  a  source  of  H.\P  emissions.  (See 
discussion  of  equipment  leak  emissions 
in  Section  VLB.)  None  of  the  major 
sources  in  this  source  category  control 
emissions  from  equipment  leaks. 
Therefore,  the  M-'KCT  floor  is 
represented  by  a  no-control  level. 

K.  Exterior  surface  cleaning,  tank 
chaning,  and  packaging  and  labeling. 
The  Agency  also  evaluated  other 
emission  points  that  were  considered  to 


contribute  to  HAP  emissions  from  a 
facility.  These  other  emission  points  are 
packaging  and  labeling  operations,  tank 
cleaning,  and  the  cleaning  of  fixed 
exterior  surfaces.  Packaging  and  labeling 
involves  the  printing  of  product 
identification  codes  on  boxes.  Tank 
cleaning  involves  cleaning  the  inside  of 
the  coating  mix  tanks  with  solvents,  and 
sometimes  involves  scrubbing  the  tank. 
Spent  solvent  is  discharged  to  a  waste 
holding  container.  Cleaning  fixed 
exterior  siu^faces  usually  involves 
wetting  a  rag  with  solvent  and  wiping 
the  item  to  be  cleaned.  All  of  the  solvent 
used  evaporates. 

These  emission  points  were  evaluated 
by  the  Agency  to  determine  tlieir 
emission  potential  and  possible  control 
strategies.  Industry-wide  HAP  emissions 
from  packaging  and  labeling  were 
estimated  as  3.4  Mg/yr  (3  7  tons/yr), 
those  from  tank  cleaning  were  estimated 
as  140  Mg/vT  (154  tons/yr),  and  those 
from  exterior  surface  cleaning  were 
estimated  as  95  Mg/yr  (104  tons/yr).  No 
sources  in  the  source  categon,'  that 
perform  these  operations  are  controlling 
their  emissions.  Thus,  the  MACT  fioor 
is  represented  bv  a  no-control  level. 

1.  Use  of  nnii-hAP  solvents.  Some 
solvents  used  by  the  area  sources  in  this 
source  category  are  currently  not  listed 
as  HAP  under  section  112(b),  and  as 
such  are  not  regulated  under  this 
standard.  These  solvents  include 
tetrahydrofuran,  cyclohexanone,  and 
acetone.  Acetone  is  used  for  those 
magnetic  tape  manufacturing  operations 
that  involve  coating  a  magnetic  strip  on 
a  paper  substrate,  and  is  not  suitable  for 
coating  that  involves  a  plastic  substrate. 
Currently,  the  Agency  is  developing  a 
methodology  to  assess  whether  non- 
listed  chemicals  should  be  considered 
for  addition  to  the  list  of  hazardous  air 
pollutants.  Tetrahydrofuran, 
cyclohexanone.  and  acetone  may 
become  candidates  for  this  process. 
Therefore,  the  Agency  is  not  requiring 
that  sources  switch  opf?rations  so  that 
these  non-HAP  solvents  are  used. 
However,  as  the  compounds  are  not 
currently  listed  in  section  112(b), 
sources  using  and  emitting  these 
compounds  and  not  emitting  HAP 
compounds  at  a  major  source  level  are 
not  subject  to  the  proposed  standards. 

The  proposed  stanaards  also  do  not 
preclude  the  use  of  water-based 
coatings.  No  existing  sources  are  known 
to  use  water-based  coatings.  Therefore, 
thev  were  not  considered  in  setting  the 
MACT  floor.  There  does  not  appear  to 
be  a  strong  interest  in  their  use  in  the 
magnetic  tape  manufacturing  industry. 
Industry  representatives  have  indicated 
that  changing  solvent  formulation 
would  likely  involve  changing  most  of 
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the  other  coating  components  and  the 
coating  equipment.  This  would  require 
extensive  research  and  development, 
which  could  take  wars.  Furthermore, 
given  the  fact  that  little  work  has  been 
done  in  formulating  water-based 
coatings  for  use  in  magnetic  tape 
manufacturing  operations,  it  is  unlikely 
that  water-based  coatings  would  be 
sufficient  to  comply  with  either  the 


proposed  standard  or  the  N.SPS  for  this 
industry.  (5>ef  rf  latpd  discussion  on  the 
selection  of  Xhe-  format  of  the  standards 
in  section  VI. F.) 

2.  Regulatory  Alternatives  Considered 

When  determining  the  MACT  floor  for 
the  affected  source,  the  Agency 
evaluates  more  stringent  regulatory 
alternatives  that  may  be  feasible.  For 
this  source  categonv,  two  regulatory 

Table  3.— Regulatory  Altermatives 


alternatives  have  been  evaluated.  These 
are  summarized  in  table  3.  The  first 
alternative  is  the  MACT  floor,  as 
discussed  above.  The  additional 
requirements  of  regulatory  alternative  II 
(RA  II)  include  the  implementation  of  a 
leak  detection  and  rejpair  program  to 
control  equipment  leaks  and  a  work 
practice  requirement  for  cleaning 
activities. 
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The  LDAR  program  evaluated  for  this 
source  category  actually  involves  both 
equipment  modification  and  routine 
inspection  and  monitoring.  The 
equipment  found  in  this  source  category 
that  would  be  subject  to  such  a  program 
includes  valves,  pumps,  connectors, 
pressure  relief  devices,  open-ended 
lines,  and  sampling  connection  systems. 
The  program  evaluated  for  these 
standards  is  analogous  to  the  one 
required  by  the  negotiated  regulations 
proposed  in  subpart  H  of  the  hazardous 
organic  MESHAP  (see  57  FR  62628). 
Under  this  program,  leaks  from  open- 
ended  lines,  sample  connections,  and 
pressure  relief  valves  are  eliminated 
through  certain  equipment 
modifications.  Emission  reductions  for 
pumps,  connectors,  and  valves  are 
achieved  ttuough  the  UDAR  program 
that  involves  monthly,  annual,  and 
quarterly  inspections,  respectively. 
During  the  inspections,  a  portable 
hydrocarbon  detection  device  is  used  to 
determine  whether  the  fitting  is  leaking. 
A  leak  is  defined  differently  for  each 
piece  of  equipment,  ranging  from  500  to 
10,000  ppmv  hydrocarbon.  The  program 
allows  for  reduced  monitoring 
frequency  if  certain  criteria  are  met.  If 
a  leak  occurs,  the  fitting  must  be 
repaired  or  replaced.  Although  the 
LDAR  program  is  not  being  used  in  the 
niagnetic  tape  industry,  the  Agency 
c:onsiden?d  it  technically  feasible  for 
controlling  equipment  leak  emissions 
from  magnetic  tape  operations.  The 
I.DAR  program  is  used  in  chemical 


manufacturing  facilities,  and  the  same 
types  of  fittings  that  are  present  in  those 
facilities  are  present  in  magnetic  tape 
operations. 

The  other  control  technique  that  is 
included  in  RA  11  is  an  equipment 
standard  to  control  emissions  fi'om 
general  cleaning  activities.  This  work 
practice  would  require  that  closed 
containers  be  used  for  dispensing  and 
collecting  cleaning  solvent.  This  would 
prevent  solvent  emissions  irom  open 
containers  of  cleaning  solvent  that  are 
associated  with  cleaning  operations. 
Some  facilities  in  the  magnetic  tape 
source  category  have  reported  using 
closed  containers  for  dispensing 
cleaning  solvent.  Information  on  the 
specific  characteristics  of  the  containers 
was  not  reported,  but  one  tvpe  of 
container  that  is  available  is  a  spring- 
loaded  can  that  delivers  solvent  to  a 
mesh  surface  at  the  top  of  the  can  only 
when  a  rag  is  pressed  to  the  mesh. 
Although  some  solvent  emission 
reduction  would  be  expected  from  usmg 
these  containers,  the  control  level 
achieved  by  the  median  of  the  five  best 
performing  sources  is  zero.  Thus,  this 
control  technique  cannot  bo  included  as 
a  MACT  floor  level  control  technique  It 
is,  however,  considered  with  K.\  II  as  a 
control  technique  that  is  more  stringent 
than  the  floor. 

As  discussed  in  the  selection  of  the 
MACT  floor  for  existing  sources,  there 
are  sources  in  the  industry  that  capture 
coating  operation  emissions  in  a  total 
enclosure  and  vent  the  emissions  to  an 


incinerator.  If  the  total  enclosure  meets 
the  Agency's  criteria  and  the  incinerator 
is  properly  operated,  an  overall 
efficiency  of  98  percent  may  be 
achieved.  (One  source  that  was  subject 
to  the  NSFS  for  this  industry  and 
operates  an  incinerator  is  estimated  to 
achieve  a  98-percent  control  level.)  The 
Agency  considered  whether  to  include  a 
98-percent  control  requirement  based  on 
incineration  as  a  regulatory  alternative 
more  stringent  than  the  M'\CT  floor. 
Such  an  alternative  may  eliminate  the 
carbon  adsorption  systems  and 
condensers  currently  being  used  to 
control  and  recover  the  solvent  for  reuso 
in  the  coating  operation,  because  these 
systems  may  not  be  able  to  routinely 
achieve  a  98-percent  control  efficiency. 
Solvent  recovery  is  an  in-process 
recycling  operation  which,  although  not 
pollution  prevention,  is  very  desirable 
(see  discussion  of  pollution  prevention 
in  section  VI. E).  The  reuse  of  the 
solvent  by  the  industry  results  in  a 
lower  overall  consumption  of  solvent.  In 
turn,  the  negative  impacts  from  the 
production  of  solvent  are  reduced. 
Therefore,  there  are  both  environmental 
and  cost  benefits  of  solvent  recovery. 
P'or  these  reasons,  the  Agency  decided 
not  to  include  thermal  incinerators  as  a 
separate  regulatory  alternative  for  the 
magnetic  tape  manufacturing  industry. 
The  Agency  is  interested  in  receiving 
comments  on  this  proposed  approach. 

There  are  other  emission  points  at 
magnetic  tape  manufacturing  facilities 
that  were  evaluated  for  possible  control 
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strategies  beyond  the  floor.  These  points 
include  packaging  and  labeling, 
cleaning  of  tanks,  and  cleaning  of  fixed 
exterior  surfaces.  The  packaging  and 
labeling  emission  point  was  evaluated 
to  determine  if  non-HAP  solvents  could 
be  used.  SoK'ent  substitution  was 
considered  the  only  technically  feasible 
control  technique  to  reduce  HAP 
emissions  from  packaging  and  labeling. 
However,  after  conversations  with 
vendors  who  supply  the  inks  to 
industry',  it  was  concluded  that  no  non- 
H.^?  solvents  were  available.  Given  the 
low  HAP  emissions  from  this  emission 
point  (3.4  Mg/>T  total  from  two  sources) 
and  the  absence  of  any  control  options, 
it  has  not  been  included  for  control  in 
RAIL 

Several  control  strategies  were 
evaluated  for  controlling  emissions  from 
the  cleaning  of  tanks  and  fixed  exterior 
surfaces.  The  first  strategy  evaluated 
involved  installing  a  total  enclosure 
around  the  emission  source  and 
directing  emissions  from  the  enclosure 
to  the  existing  add-on  control  device. 
This  strategy  was  determined  not  to  be 
technically  feasible  because  the  high 
volume,  low  concentration  streams 
cannot  be  controlled  by  adding  them  to 
the  other  solvent-laden  air  that  is  being 
controlled  by  the  existing  control 
device.  A  second  strategy  that  was 
evaluated  involved  using  separate 
control  devices  particularly  suited  for 
high  volume,  low  concentration  streams 
for  controlhng  these  emission  points. 
The  Agency's  analysis  indicated  that  the 
cost  effectiveness  of  such  an  option 
would  be  ver>'  high,  exceeding  $14,500/ 


Mg  HAP  ($13.100/ton  HAP)  for  tank 
cleaning.  The  cost  effectiveness  for 
controlling  emissions  from  fixed 
exterior  surface  cleaning  has  not  been 
quantified.  However,  it  would  be  even 
higher  than  tank  cleaning  because  the 
capital  cost  of  control  is  comparable  to 
that  for  tank  cleaning  and  the  emission 
reduction  is  even  lower.  (The  estimate 
of  nationwide  HAP  emissions  from  tank 
cleaning  is  140  Mg/)T;  for  exterior 
surfaces  it  is  95  Mg/yr.)  Finally,  the  use 
of  other  cleaning  agents  was  evaluated 
as  a  potential  control  strategy.  Non-HAP 
solvents  were  also  determined  not  to  be 
technically  feasible  in  all  cases  because 
the  cleaning  solvent  used  for  these 
emission  points  must  be  compatible 
with  the  solvents  in  the  coating  mix. 
Also,  as  was  discussed  in  section 
VI.C.l.,  the  substitution  of  the  non-HAP 
solvents  common  to  this  industry  is  not 
being  encouraged  because  of  the  lack  of 
data  on  their  toxicity.  The  use  of  soap 
and  water  was  examined  but  was  not 
able  to  clean  adequately  in  most  cases. 
There  is  research  under  way  that 
examines  the  use  of  high  pressure  water 
to  clean  vessels  in  other  industries,  like 
the  pharmaceutical  industry.  There  is 
also  ongoing  research  to  examine  new 
construction  materials  for  vessels  to 
make  them  easier  to  clean.  Although 
these  may  lead  to  improvements  in  the 
future,  this  research  was  too  preliminary 
to  include  in  a  regulatory  alternative  for 
the  magnetic  tape  industry.  Thus,  after 
evaluating  potential  control  strategies 
for  tank  cleaning  and  cleaning  of  fixed 
exterior  surfaces,  the  Agency  did  not 
include  in  RA  U  any  alternative  beyond 


the  general  cleaning  work  practice 
described  in  the  beginning  of  this 
section. 

The  Agency  is  currently  developing  a 
document  describing  alternative  control 
techniques  (ACT)  for  controlling  VOC 
emissions  from  solvent  used  for 
cleaning  operations.  Some  of  these 
control  techniques  may  be  appropriate 
for  controlling  HAP  emissions.  Chie  of 
the  techniques  evaluated  in  the  ACT 
requires  that  a  source  develop  a  solvent 
accounting  system  that  tracks  the  usage 
and  disposal  of  cleaning  solvent 
throughout  a  manufacturing  facility.  A 
program  to  test  alternative  cleaning 
solvents  may  also  be  implemented.  The 
results  of  the  ACT  are  not  yet  finalized 
and  therefore  have  not  been  fully 
evaluated  in  terms  of  their  applicability 
to  this  source  category.  State  and  local 
regulatory  agencies  that  are  interested  in 
using  this  system  to  control  emissions 
from  cleaning  should  notify  the  Agency 
to  keep  apprised  of  the  status  of  the 
ACT  study. 

3.  Impacts  of  the  Regulatory 
Alternatives 

For  each  of  the  regulatory  alternatives, 
environmental,  energy,  cost,  and 
economic  impacts  were  estimated.  The 
impacts  associated  with  R-^  I  were 
presented  in  Section  V.  These  impacts 
and  the  impacts  associated  with  RA  II 
are  summarized  in  table  4.  The  source 
of  the  environmental,  energy,  cost,  and 
economic  impacts  were  also  discussed 
in  section  V.  Therefore,  the  same 
discussion  is  not  repeated  here,  but 
impacts  are  briefly  summarized. 


Table  4.— Environmental.  Energy  and  Cost  Impacts  of  the  Two  Regulatory  Alternatives  on  Existing  Major 

Sources 


f 

Reduction  in 
partxxiiale 
HAP  emis- 
sions in  air 
from  base- 
line. Mgtyr 
(ton/yr) 

Secondary  air  pollution  emissions.  Mg^r  (ton/yr) 

Inaemental  sol- 

Incremental 

Reg.  Alt.* 

vent  HAP  emis- 
sions in  ajr  from 
baseline.  Mgyr 
(toayr) 

PM 

m. 

CO 

so. 

vent  HAP  emis- 
sions in 
wastewater  over 
baseline.  Mg/yr 
(ton/yr) 

solid  waste 
generated 
CNer  tsase- 

line.  M^yr 
(ton/'yr) 

1 

2.0a0  (2.300) 
2.470  (2.720) 

380  (420) 

0-27  (0.3) 
0.27  (0.3) 

0 

1.3(1.4) 
1.3(1.4) 

0 

4.1  (4.4) 
4.1  (4.4) 

0 

■eO.OI  (0.01) 
<0.01  (0.01) 

0 

17(19) 
17(19) 

0 

0.28(0.31) 
0.28(0  31) 

0 

<0.1  (0.1) 
<0.1  (0.1) 

0 

II 

Difference  between  RA  i  and 

RA  II  

Incremental  energy  Impacts  over  tjaseline.  GJ/yr 
(10«  Btu/yr) 

Incremental  cost  impacts  over  baseline.  S 

Total  capita) 

Investment 

Annual  con- 
trol costs 

Annual 

compth 

ance 

costs 

Annual 
reporting 
andrec- 
ofdkeep- 
ing  costs 

Reg.  ai:.> 

Natural 
gas 

Steam 

Electricity 

Total 

Total  annual 
costs 

1  

70  (65) 
70(65) 

0 

?ri  ifin 

600  "^7n> 

20  SX'  '10  7Rft> 

5  5C1  (Lin 

1  JA  OAn 

^  1  <;  R  jn 

110.240 
110.240 

0 

400.120 
2.754.790 

2.354,670 

11  ., 

Oitfefence  t)etween  RA  i  and  RA 
II 

(1^ 
(1 

9.125) 
M.160 
9.125) 

0 

600 

(570) 
0 

20.a 

JO  (19.760) 
0 

2.268.440 

4.800 

2,5: 
2.3; 

>8.910 

>4.670 

1 

5.640 
0 

•  For  a  description  o(  t^e  regulatory  atte«natives,  refer  to  Table  3. 
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a.  Environmental  impacts.  In  regard  to 
priman,'  air  pollution  impacts,  RA  II 
would  reduce  solvent  HAP  emissions 
from  existing  major  sources  by 
approximately  2,470  Mg/yr  (2,720  tons/ 
yr),  which  is  an  additional  decrease  of 
380  Mg/yr  (420  tons/yr)  over  RA  I.  The 
particulate  HAP  emission  reduction  for 
R.^  II  is  the  same  as  it  is  for  RA  I 
because  RA  I  requires  the  use  of  the 
most  stringent  particulate  HAP  control 
techniques  available. 

There  are  no  additional  secondary 
pollutant  emissions  for  RA  II  because 
the  additional  requirements  have  little 
or  no  energy  impacts.  The  LDAR 
program  requires  monitoring  of  pipe 
fitting  emissions  using  an  electronic 
device.  The  use  of  closed  containers  is 
a  work  practice  that  will  only  require 
the  purchase  of  suitable  containers. 
Likewise,  there  are  no  additional 
wastewater  discharges  associated  with 
RA  II  as  compared  to  RA  I  because  there 
are  none  associated  either  with  the 
LDAR  program  or  with  the  use  of  closed 
containers  for  dispensing  and  collecting 
cleaning  solvent.  No  incremental  solid 
waste  impacts  are  associated  with  RA  II. 

b.  Energy  impacts.  The  energy 
impacts  associated  with  RA  I  and  RA  II 
are  also  presented  in  table  4.  There  are 
no  additional  energy  requirements 
associated  with  RA  II  as  compared  to 
RA  I.  The  electricity  requirements  of  the 
electronic  monitoring  device  required 
for  an  LDAR  program  are  considered 
negligible. 

c.  Cost  impacts.  The  costs  associated 
with  R-^  I  and  RA  II  are  presented  in 
table  4.  The  total  annual  cost  of  RA  II 
is  estimated  to  be  S2.754.790/>t,  which 
includes  the  total  annual  control  cost, 
the  total  annual  compliance  cost,  and 
the  annual  reporting  and  recordkeeping 
cost.  These  two  latter  costs  are  the  same 
as  for  RA  I  because  the  compliance, 
reporting,  and  recordkeeping  associated 
wuth  an  LDAR  program  is  incorporated 
into  the  LDAR  annual  cost.  The 
industr>'-wide  cost  effectiveness  of  RA  II 
is  approximately  S1.120/Mg  (Sl.OlO/ton 
HAP).  The  incremental  cost 
effectiveness  of  RA  II  compared  to  RA 

1  is  S6,100/Mg  ($5,540/ton). 

d.  Economic  impacts.  An  analysis  was 
conducted  to  assess  the  economic 
impacts  associated  with  RA  I  and  RA  II. 
Price,  output,  and  employment  impacts 
were  evaluated  on  a  facility-specific 
basis  as  well  as  on  an  industry-wide 
basis.  A  worst-case  scenario  was  used  to 
calculate  the  faciUtv-specific  impacts. 

For  RA  I,  the  facility-specific  impact 
calculations  indicated  that  in  order  for 
each  facility  to  recover  its  control  costs 
fully,  a  minimum  price  increase  of  0 
percent  would  be  required  of  some 
facilities  while  a  maximum  price 


increase  of  approximately  5  percent 
would  be  required  of  the  marginal 
facility.  Of  the  13  facilities  for  which 
impacts  were  calculated,  4  facilities 
were  predicted  to  be  required  to 
increase  their  prices  by  approximately  1 
percent  or  greater. 

However,  the  analysis  recognized  that 
some  facilities  may  be  able  to  absorb  a 
portion  of  their  increased  costs. 
Therefore,  an  additional  analysis  was 
conducted  for  the  4  facilities  expected 
to  experience  price  increases  of 
approximately  1  percent  or  greater.  An 
examination  of  the  regulation's  effect  on 
the  facilities'  net  earnings  and  capital 
availability  indicated  that  one  facility 
would  be  significantly  impacted.  This 
facility  has  been  identified  as  a  small 
business. 

The  impact  that  RA  I  would  have  on 
industry  output  and  employment  is 
expected  to  be  small.  The  magnetic  tape 
industry  is  expected  to  experience  a 
reduction  in  output  of  approximately 
01  percent.  Assuming  a  one-to-one 
relationship  between  output  and 
employment,  the  industry  can  also  be 
expected  to  experience  a  similar 
reduction  in  employment. 

For  RA  II,  the  facility-specific  impact 
calculations  indicated  that  in  order  for 
each  facility  to  recover  its  control  costs 
fully,  a  minimum  price  increase  of 
approximately  0  percent  would  be 
required  of  some  facilities  while  a 
maximum  price  increase  of 
approximately  6  percent  would  be 
required  of  the  marginal  facihty.  Of  the 
13  facilities  for  which  impacts  were 
calculated,  4  facilities  were  predicted  to 
be  required  to  increase  their  prices  by 
approximately  1  percent  or  greater.  An 
additional  analysis  of  RA  II's  impact  on 
these  facilities'  earnings,  net  income, 
and  capital  availability  indicated  that 
these  4  facilities  would  be  significantly 
impacted. 

The  economic  analysis  also  examined 
the  effect  of  RA  II  on  industry  output 
and  employment.  The  industry  is 
expected  to  experience  a  0.7-percent 
reduction  in  output  as  a  result  of 
implementing  RA  II.  Since  a  one-to-one 
relationship  between  output  and 
employment  is  assumed,  the  industry  is 
also  expected  to  experience  a  similar 
reduction  in  employment. 

The  results  of  the  economic  impact 
analysis  indicate  that  implementation  of 
the  proposed  NESHAP  should  not 
adversely  affect  the  magnetic  tape 
manufacturing  industry,  the  economy, 
competition,  or  any  other  economic 
concerns. 

4.  Selection  of  MACT 

The  Administrator  is  proposing  that 
MACT  for  e.visting  magnetic  tape 


operations  be  set  at  RA  I,  the  MACT 
floor.  In  deciding  whether  to  require  R.^ 
II,  which  is  more  stringent  than  the 
floor,  the  additional  environmental, 
energy,  cost,  and  economic  impacts 
must  be  evaluated.  These  impacts  are 
presented  in  section  VI.C.3. 

There  are  no  additional  secondary 
pollutant,  wastewater,  solid  waste,  or 
energy  impacts  associated  with  RA  II 
that  would  prevent  the  Administrator 
from  choosing  this  alternative  over  RA 
I.  The  implementation  of  RA  II  would 
result  in  an  additional  HAP  emission 
reduction  of  approximately  385  Mg/yr 
(420  tons/yr).  The  additional  aimual 
cost  associated  wath  this  emission 
reduction  is  estimated  as  S2,754,796/yr. 
Thus,  the  incremental  cost  effectiveness 
between  RA  I  and  RA  II  is  S6.100/Mg 
($5,540/ton).  The  Admmistrator  is 
proposing  that  the  costs  associated  with 
implementing  RA  II  at  magnetic  tape 
operations  are  um-easonabie  compared 
to  the  incremental  emission  reductions 
that  result.  The  primary  source  of 
emissions  at  a  magnetic  tape 
manufacturing  operation  is  associated 
with  the  coating  operation,  and  this 
emission  point  will  be  highly  controlled 
by  RA  I.  In  fact,  at  baseline  conditions, 
industry-wide  equipment  leak 
emissions  represent  10  percent  of  total 
HAP  emissions,  compared  to  45  percent 
associated  with  the  coating  operation, 
19  percent  associated  witti  mix 
preparation,  and  17  percent  associated 
with  cleaning  activities.  The 
Administrator,  therefore,  is  proposing 
RA  I  as  the  basis  of  the  standards  for 
existing  sources. 

D.  Selection  of  Basis  and  Level  of  the 
Proposed  Standard  for  New  Sources 

1.  Selection  of  the  MACT  Floor  and 
Regulatory  Alternatives 

The  MACT  floor  for  new  sources  is 
based  on  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source.  The  M.ACT 
floor  for  new  sources  is  therefore  the 
same  as  the  MACT  floor  for  existing 
sources  for  each  of  the  emission  points 
because,  as  explained  in  the  previous 
section,  these  control  technologies  were 
the  highest  level  of  control  found  in  the 
magnetic  tape  industry.  Likewise,  the 
same  regulatory  alternatives  that  were 
evaluated  for  existing  sources  were 
evaluated  for  new  sources. 

One  existing  source  in  the  industry  is 
known  to  capture  coating  operation 
emissions  in  a  total  enclosure  and  vent 
the  emissions  to  an  incinerator. 
However,  for  the  same  reasons  cited  in 
section  VI. C. 2.  in  the  discussion  of  the 
regulatory  alternatives  considered  for 
existing  sources,  the  Agency  is  not 
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proposing  incineration  over  solvent 
rw:overy  tet.hniques  as  the  basis  for  the 
M'\CT  floor  for  new  sources. 

2.  Impacts  of  the  Regulatory 
Alternatives 

Model  magnetic  tape  operations 
(model  lines)  were  created  to  estimate 
the  impacts  of  the  regulatory 
alternatives  on  new  sources.  The  term 
model  Ime  is  being  u.sed  to  describe  a 
new  or  modified  plant  with  one  coating 
line,  or  an  existing  plant  that  adds  a 
new  coating  line.  As  discu.ssed  in 
sedion  II,  the  latter  case  is  the  one  that 
is  likely  to  occur  in  this  industry;  new- 
plants  are  not  expected.  Further, 
existing  plants  are  expected  to  expand 
capacity  by  adding  only  one  coating  line 
at  a  time.  A  coating  line  by  necessity  has 
other  operations  such  as  mi.xing.  solvent 
storage,  and  cleaning  associated  with  it. 
Therefore,  the  "model  lines"  defined  for 
this  analysis  include  not  only  the 
coating  operation,  but  the  ancillary 
operations  such  as  mix  preparation 
equipment,  storage  tanks,  waste 
handhng  devices  (at  larger  facilities), 
particulate  transfer  operations,  and 
cleaning  activities.  A  summary  of  the 
emission  points  associated  with  model 
lines  is  provided  in  Table  5.  The  logic 
is  that  if  a  coater  and  drying  oven  (i.e.. 
a  line)  were  installed  at  a  new  plant  or 
added  to  an  existing  facility,  all  of  the 
ancillary  equipment  would  be  required. 
For  example,  at  an  existing  plant, 
additional  storage  capacity  or  mix 
preparation  equipm.ent  may  be  required. 
This  is  a  conservative  assumption,  but 
one  that  estimates  worst-case  emission 
impacts. 

Five  model  lines  representing  three 
sizes — small,  medium,  and  large — have 
been  selected  to  charaderize  new  or 
modified  sources  in  the  industry.  A 
small  model  line  uses  less  than  23.5  Mg/ 
yr  (26  tons/yr)  of  I-L\P  to  make  applied 
coatings.  (Applied  coatings  are  those 
magnetic  coatings  that  are  eventually 
applied  to  the  base  substrate  at  the 
coater )  A  medium  model  line  uses  an 
a\erage  of  64  Mg/yr  (71  tonsy>T)  of  HAP 
to  make  applied  coatings.  A  large  model 
line  uses  an  average  of  641  Mg/yr  (705 


tons/yr)  of  HAP  to  make  applied 
coatings. 

The  five  model  lines  are  further 
described  as:  (1)  A  small  model  line 
(ML-1); 

(2)  A  medium  model  line  built 
without  concurrent  construction  of  a 
solvent  HAP  control  device  (ML-2A): 

(3)  A  medium  model  line  buih 
concurrently  with  a  solvent  HAP  control 
device  (ML-2B); 

(4)  A  large  model  line  built  without 
concurrent  construction  of  a  solvent 
HAP  control  device  fML-3A);  and 

Table  5.— Summary  of  Emission 
Poir4TS  FOR  Model  Lines 


Model  line 

Emission  point 

Me- 
dium* 

Small 

Large* 

Storage  tanks 

* 

• 

• 

Mix  preparation 

• 

• 

• 

equipment. 

Equipment  leak 

• 

• 

« 

emissions  from 

piping  from  mix 

room  to  coating 

operation. 

Coating  operatran  .. 

• 

• 

• 

Equipment  leak 

* 

• 

• 

emissions  from 

solvent  recovery 

operations. 

Waste  handling  

Packagir»g1at>eling 

Cleaning  activities  . 

Particulates  

Wastewater  treat- 

ment. 

(Condenser  vents  in 

• 

• 

• 

solvent  recovery. 

•  Includes  lines  that  are  built  with  and  with- 
out concurrent  construction  of  a  control  de- 
vice. 

NOTE:  —  irxJicates  emission  point  is  included 
in  mode)  line. 

(5)  A  large  model  line  built 
concurrently  with  a  solvent  HAP  control 
device  (ML-3B). 

Model  lines  are  intended  to  describe 
new  sources  that  would  be  found  in  the 
source  category  at  baseline  conditions, 
i.e..  in  the  absence  of  NESHAP.  Because 
newly  constructed  lines  are  subject  to 
the  NSPS  for  the  industry,  the  baseline 
conditions  of  the  model  lines 

Table  6.— Impacts  for  New  Sources 


incorporate  control  devices  or  methods 
required  by  the  NSPS.  This  means  that 
the  small  line  would  be  uncontrolled, 
but  medium  and  large  lines  may  already 
be  controlling  their  mix  preparation 
equipment,  and  would  at  least  be 
controlling  the  coating  operation  (see 
discussion  of  NSPS  requirements  in 
section  III).  The  model  line  emission 
points  that  are  not  controlled  at  baseline 
but  that  would  be  controlled  under  R,\ 
I  or  R.^  II  include  storage  tanks,  mix 
preparation  equipmer>t  (ML-1.  ML-2A. 
and  ML-3A),  waste  handling  devices, 
and  equipment  leaks. 

In  order  to  estimate  the  impact  of  the 
NESHAP  on  new  sources,  the  number  of 
new  sources  needs  to  be  projected.  As 
was  discussed  in  section  11,  no  new 
plants  are  expected  to  be  built  in  this 
source  categor>'.  However,  six  new  lines 
are  expected  to  be  added  at  existing 
facilities  over  the  next  5  years.  Such 
situations  are  represented  by  ML-1. 
ML-2A.  and  ML-S.^  (building  a  new 
line  but  not  concurrently  constructing  a 
control  device).  Becau.se  ML-2B  and 
ML-3B  are  more  typical  of  new  plants, 
these  model  lines  are  not  used  in  the 
impact  calculations.  The  sizes  of  the 
new  lines  can  also  only  be  projected. 
For  the  purposes  of  this  analysis,  the  six 
new  lines  are  projected  to  have  the  same 
size  mix  as  the  existing  sources  in  the 
source  categon,-.  Based  on  the  solvent 
usage  designations  identified  above,  66 
percent  of  the  existing  plants  have  lines 
that  are  large,  26  percent  have  lines  that 
are  medium,  and  8  percent  have  lines 
that  are  small.  To  estimate  impacts  for 
new  sources,  this  is  roughly  equal  to 
four  large  model  lines,  1  medium  model 
line,  and  1  small  model  line.  The 
impacts  di.scussed  below  incorporate 
this  assumption.  For  a  discussion  of 
impacts  on  a  model  line  basis,  refer  to 
chapter  7  of  the  BID  (see  ADDRESSES). 

a.  Environmental  impacts.  As  with 
exi.sting  sources,  the  environmental 
impacts  of  the  regulatory  alternatives  on 
new  sources  include  primary  and 
secondary  air  pollution  impacts, 
wastewater  impacts,  and  solid  wa.ste 
impacts.  All  of  these  impacts  are 
summarized  in  table  6. 


HAP  emis- 
sion reOuC- 

twn  troTi 
baseline  Mg/ 
yr  (tons/yr)« 

Secondary  pollutant  ermsstons.  M^r 
(torvyr) 

Wastewater 

Energy  requirements.  GJ.'yr 
(10«  Btu^VO 

Beg.  aft. 

Discharge  10^ 

l.7yr 

(103Qal/yr) 

HAP  errii^ 

sions.  Mgy 

(ton/yr)* 

PM 

SO. 

NO. 

Elect  noty 

Steam 

1 

141  (155) 
194  (213) 

0.4  (0.5) 
0  4  (0.5) 

5.4  (6) 
5.4  (6) 

1.3(1.4) 
-      1.3(14) 

1.024  (271) 
1.024(271) 

0.06(0.06) 
0  06  (0,05) 

33(31) 
33(31) 

6  430  (6  100) 

II 

6.430  (6.100) 

•  The  reduciMXi  m  particuiaie  HAP  emissions  is  me  same  lor  eacti  aftemative:  94  percent. 
»  These  emisswyis  are  to  the  wasterwater.  they  are  not  air  emissions. 
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The  HAP  emission  reduction 
achieved  with  RA  I  is  estimated  to  be  at 
least  141  Mg/yr  (155  tons/yr).  As 
indicated  in  Table  6,  RA  II  does  not 
provide  any  additional  particulate  HAP 
emission  reduction  beyond  RA  I 
because  the  control  requirements  are  the 
same.  The  additional  solvent  HAP 
emission  reduction  associated  with  RA 
II  (53  Mg/yr  [58  tons/yr])  are  from 
implementing  the  LIDAR  program. 

Secondary  pollutants  (PM,  NO».  and 
SOJ  will  be  emitted  from  model  lines 
as  a  result  of  the  combustion  of  fuel  oil 
in  the  boiler  used  to  produce  steam.  (It 
is  assumed  that  all  of  the  model  lines 
use  carbon  adsorption  systems  as 
control  devices  because  this  is  the 
predominant  control  device  used  by  the 
major  sources  in  the  industry.)  For 
ML-1,  the  fuel  oil  consumption  is  a 
result  of  a  new  control  device  required 
to  meet  RA  I  and  RA  II.  For  the  other 
model  lines,  the  fuel  oil  consumption  is 
incremental  over  baseline,  resulting 
from  controlling  additional  emission 
points.  As  with  the  existing  sources,  the 
magnitude  of  the  estimated  quantity  of 
secondary  emissions  (7.1  Mg/yT  [7.9 
tons/yr])  is  much  less  than  tjhe  estimated 
HAP  emission  reduction. 

For  the  same  reasons  explained  for 
existing  sources,  there  will  also  be 
incremental  wastewater  discharges  over 
baseline  conditions  from  the  model 
lines  under  RA  I  and  R.'\  II.  Small  lines 
are  assumed  to  dispose  of  wastewater 
offsite  because  it  is  unlikely  that  a  small 
operation  would  perform  on-site 
wastewater  treatment.  Thus,  there  is  no 
discharge.  The  waterbome  H.\P 
emission  levels  presented  in  Table  6 
assume  a  50-ppmw  discharge  limit  for 
HAP  compounds.  As  indicated  in  this 
table,  the  quantity  of  HAP  discharged  to 
the  wastewater  is  small. 

The  Hnal  environmental  impacts 
associated  with  the  model  Unes  are 
solid  waste  impacts.  All  model  lines 
except  for  the  small  model  line  are 
currently  assumed  to  use  fixed-bed 
carbon  adsorption  systems  to  meet  the 
requirements  of  the  NSPS  (baseline 
conditions  for  new  lines).  As  with 
existing  sources,  it  is  assumed  that  the 
control  of  additional  emission  points 
would  not  decrease  the  carbon  life. 
Thus,  there  are  no  solid  waste  impacts 
from  medium  and  large  lines.  CK'erall 
impacts  are  a  result  of  any  new  small 
model  lines. 

b.  Energy  impacts.  The  estimated 
additional  steam  requirement  of  new 
lines  that  would  result  from 
implementing  the  regulatory 
alternatives  are  presented  in  table  6. 
This  table  also  includes  the  additional 
electricity  requirements  for  new  lines. 
As  explained  for  existing  sources,  RA  I 


and  RA  II  have  the  same  energy  impacts 
because  the  higher  level  control  options 
associated  with  RA  II  have  no  energy 
requirements. 

c.  Cost  impacts.  There  are  some 
difficulties  inherent  in  estimating  the 
cost  of  regulatory  alternatives  for  new 
sources  because  the  "new"  sources  are 
expected  to  be  new  coating  operations 
and  ancillary  equipment  installed  at 
existing  plants.  There  are,  therefore, 
many  factors  that  would  influence  the 
cost  to  meet  the  proposed  standards. 
Factors  that  vary  from  plant-to-plant 
include  the  size  of  the  plant,  the 
existing  level  of  control,  the  t\-pe  of 
control  device  used,  the  percentage  of 
total  solvent  used  that  is  HAP,  the 
extent  of  magnetic  tape  operations  (as 
compared  to  other  manufacturing 
operations)  at  a  plant,  the  percentage  of 
RAP  in  the  coating  mix,  and  process 
differences  such  as  the  ty-pe  and  amount 
of  equipment  in  the  plant  (important  in 
assessing  the  appropriateness  of  LDAR). 
Some  of  these  factors  have  been 
accounted  for  in  developing  the  model 
lines,  but  to  account  for  all  differences 
among  the  plants  in  this  source  category 
would  be  impossible. 

Despite  the  difficulties  in  estimating 
the  cost  of  regulatory  alternatives  on 
new  sources,  such  an  analysis  is 
necessary  to  determine  the  extent  of 
control  that  is  appropriate  for  these 
sources.  Therefore,  a  range  of  the 
incremental  cost-effectiveness  values 
that  would  result  if  RA  II  were  apphed 
instead  of  RA  I  has  been  estimated  by 
incorporating  as  many  factors  as  was 
reasonably  possible  into  the  model  plant 
analysis.  The  range  of  cost -effectiveness 
values  was  calculated  to  determine  the 
range  of  cost  impacts  that  may  actually 
be  encountered  in  the  industry.  In 
addition  to  estimating  the  cost  impacts 
on  the  model  lines  previously 
described,  costs  were  estimated 
assuming  that  the  models  used 
incinerators  instead  of  carbon 
adsorption  systems.  This  permutation 
accounts  for  the  fact  that  some  sources 
in  the  industry  (both  small  and  large) 
have  elected  to  use  incineration  over 
solvent  recovery  technologies.  The 
models  are  still  limited  in  that  they 
assume  that  100  percent  of  the  solvent 
used  are  HAP,  and  that  a  facility  is 
performing  only  magnetic  tape 
manufacturing  operations. 

If  it  is  assumed  that  a  carbon 
adsorption  system  is  used  to  comply 
with  R.^  I,  the  total  aimual  cost  is 
estimated  to  be  S349.360/>t.  This  cost 
includes  control  costs,  compUance 
costs,  and  reporting  and  recordkeeping 
costs.  The  associated  cost  effectiveness 
is  S2,470/Mg  (S2,250/ton)  For  RA  II, 
this  cost  increases  to  S483,080/yr,  with 


a  cost  effectiveness  of  $2,500/Mg 
($2,270/ton).  The  incremental  cost  of 
applying  RA  II  over  RA  I  is 
approximately  S2.550/Mg  (S2.320/ton). 
If  an  incinerator  is  used  to  comply  with 
RA  I.  the  total  annual  cost  is  estimated 
to  be  S270.367  including  control, 
compliance,  and  reporting  and 
recordkeeping  costs.  The  associated  cost 
effectiveness  is  $1,910/Mg  ($1.740/ton). 
Under  RA  II,  the  armual  cost  increases 
to  $362,847,  with  an  average  cost 
effectiveness  of  $2,370/Mg  (S2,150/ton). 
When  incineration  is  the  control 
technique  used  by  model  lines,  the 
incremental  cost  of  applying  RA  II  over 
RA  I  is  approximately  S7.590/Mg 
l$6.900/ton). 

3.  Selection  of  MACT 

As  with  existing  sources,  in 
evaluating  MACT  for  new  sources  the 
Administrator  looks  at  the  emission 
reductions,  costs,  economic  impacts, 
and  other  environmental  and  energy 
impacts.  As  discussed  in  the  previous 
section,  cost  impacts  were  calculated 
considering  that  either  a  carbon 
adsorption  system  or  an  incinerator 
could  be  used.  However,  as  was 
discussed  in  section  VI.D.2,  the 
environmental  and  energy  impacts  are 
based  on  the  use  of  a  carbon  adsorption 
system  because  this  type  of  system  is 
the  most  commonly  used  in  the 
industry.  Based  on  the  environmental 
impact  estimates  calculated  for  existing 
sources,  other  envirorunental  impacts 
(i.e.,  secondary  pollutants,  wastewater 
and  solid  waste)  are  not  substantial 
compared  to  the  H-\P  emission 
reduction  that  is  achieved  with  either 
regulatory  alternative,  regardless  of  the 
control  technology  used.  Therefore,  as 
was  the  case  for  existing  sources,  the 
basis  of  the  decision  to  regulate  new 
sources  with  RA  I  or  RA  II  is  based  on 
the  cost  impacts  and  emission 
reductions. 

The  cost  analysis  indicates  that, 
depending  on  the  type  of  control  device 
used  and  the  size  of  the  plant,  the 
incremental  nationwide  cost 
effectiveness  of  applying  RA  11  instead 
of  RA  I  is  approximately  $2.550/Mg  if 
carbon  adsorbers  are  used  and  $7,590/ 
Mg  if  incinerators  are  used.  On  a  per- 
line  basis,  however,  the  incremental 
cost  effectiveness  ranges  from  $2,400/ 
Mg  to  almost  $60.000/Mg. 

The  incremental  cost  effectiveness  of 
applying  RA  II  over  RA  I  will  vary 
depending  on  the  tyf)e  of  plant  at  which 
the  new  line  is  located.  An  analysis  of 
the  estimated  incremental  cost 
effectiveness  of  RA  II  over  RA  I  for 
existing  sources  also  indicates  a  wide 
range  in  values.  For  some  existing 
facilities,  the  incremental  cost 
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effectiveness  is  low.  less  than  $100/Mg. 
For  others,  however,  it  is  very  high, 
exceeding  SlOO.OOO/Mg.  .As  was  stated 
in  Section  V1.C.3.  the  industr>-wide 
incremental  cost  effectiveness  is  $6,100/ 
Mg.  The  reasons  for  the  variation  in  the 
incremental  cost  effectiveness  for 
e.xisting  sources  are  not  so  obvious  that 
distinct  subcategories  would  be 
possible.  For  example,  the  incremental 
cost  effectiveness  is  not  consistently 
high  or  low  based  on  tiie  size  of  the 
facility  or  the  type  of  control  device 
used  at  a  plant.  The  quantity  of  HAP 
that  is  used  at  a  plant  relative  to  the 
total  solvent  used  affects  the 
incremental  cost  effectiveness,  as  does 
the  extent  of  magnetic  tape 
manufacturing  operations  at  a  facility 
(i.e.,  other  products  may  be 
manufactured).  There  are  no  clear 
distinctions,  however,  to  indicate  when 
R.-\  II  is  cost-effective  and  when  it  is  not; 
It  is  highly  source-specific. 

Based  on  the  costs  and  emission 
reductions  associated  with  RA  I  and  RA 
II,  and  the  potentially  high  incremental 
cost  effectiveness  of  applying  RA  II  over 
RA  I.  the  Administrator  is  proposing 
that  MACT  for  new  sources  should  be 
R.-\  I,  which  is  also  the  proposed  MACT 
for  existing  sources.  As  with  existing 
sources,  the  Agency  does  not  feel  that 
the  additional  cost  of  RA  II  is  justified 
given  the  small  incremental  emission 
reduction  that  results. 

E  Pollution  Prevention  ConsidtTations 

The  Pollution  Prevention  Act  of  1990 
establishes  the  following  environmental 
management  hierarchy  as  national 
policy: 

(1)  Pollution  should  be  prevented  or 
reduced  at  the  source  wherever  feasible; 

(2)  Pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner  wherever 
feasible; 

(3)  Pollution  that  cannot  be  prevented 
or  recycled  should  be  treated  in  an 
environmentally  safe  manner  wherever 
feasible;  and 

(4)  Disposal  or  other  release  into  the 
environment  should  be  employed  only 
as  a  last  resort  and  should  be  conducted 
in  an  environmentally  safe  manner. 

The  Pollution  Prevention  Act 
considers  "source  reduction"  as  a 
fundamental  aspect  of  pollution 
prevention  Source  reduction  is  any 
practice  that  reduces  the  amount  of  any 
hazardous  substance  entering  the  waste 
stream  or  othenvise  released  into  the 
environment  prior  to  recycling, 
treatment,  or  disposal.  Practices  such  as 
recycling,  energy  recovery,  treatment, 
and  disposal  are  not  considered 
pollution  prevention  measures  undnr 
tilt!  Pollution  Prevention  Act.  However, 


as  noted  above,  recycling  conducted  in 
an  environmentally  safe  manner  is  still 
desirable. 

The  proposed  rule  contains  one 
source  reduction  element  and 
encourages  environmentally  beneficial 
recycling.  Some  source  reduction  is 
achieved  by  requiring  that  existing  and 
new  sources  maintain  a  75-percent 
freeboard  ratio  in  wash  sinks  used  for 
cleaning  removable  parts.  This  control 
technique  limits  emissions  by  requiring 
that  a  lower  level  of  solvent  be  kept  in 
the  sink.  For  example,  a  facility 
previously  may  have  filled  the  wash 
sink  to  capacity;  now.  the  sink  would 
only  be  filled  about  one-quarter  of  that 
amount,  but  the  same  level  of 
cleanliness  would  still  be  achieved, 
Solvent  emissions  have  thus  been 
reduced  by  reducing  solvent  usage.  It  is 
estimated  that  solvent  emissions  are 
reduced  by  88  percent  compared  to 
traditional  methods  of  cleaning  parts  in 
wash  sinks.  The  extent  to  which  usage 
is  reduced  will  vary  from  plant  to  plant; 
some  sources  may  wash  parts  more 
frequently  even  though  the  amount  of 
solvent  used  during  each  cleaning  is 
reduced.  The  trend  indicated  by  existing 
sources  maintaining  a  freeboard  ratio, 
however,  is  that  overall  solvent  usage 
will  be  reduced. 

Although  not  considered  source 
reduction,  solvent  recycling  is  a 
common  practice  in  this  industry  and  is 
further  encouraged  by  the  proposed 
rule.  Many  facihties  in  this  source 
category  use  solvent  recovery  devices 
such  as  carbon  adsorption  systems  or 
condensers  to  control  air  emissions.  The 
solvent  controlled  by  these  devices  is 
subsequently  collected  and  distilled  so 
that  it  can  be  reused  in  either  the 
coating  or  cleaning  process.  This  is  a 
very  beneficial  process  both  to  industry 
and  the  environment.  Industry  benefits 
because  any  solvent  that  is  recycled  is 
profitable;  it  is  solvent  that  they  would 
otherwise  have  to  purchase.  Also,  less 
solvent  enters  the  waste  stream  because 
less  solvent  is  used.  An  environmental 
benefit  is  that  less  consumption  of 
solvent  by  this  industry  means  less 
production  of  solvent  and  the  negative 
environmental  impacts  that  go  along 
with  solvent  manufacturing  processes. 

It  has  also  been  determined  that  there 
are  negligible  cross-media  impacts  from 
the  solvent  recovery  devices  in  this 
industry.  Any  wastewater  that  results  is 
treated  in  a  steam  stripper  prior  to 
discharge  to  a  POT\V.  The  solvent 
recovered  from  stripping  is  collected, 
distilled,  and  reused.  The  other 
secondary'  impacts  from  control 
operations  have  been  calculated  and  are 
very  small  compared  to  the  HAP 
emission  reduction  that  is  achieved 


with  the  devices.  Finally,  with  regard  to 
carbon  adsorption  systems,  the  carbon  is 
regenerated  onsite  until  its  useful  life  is 
over,  approximately  5  years.  The 
amount  of  carbon  disposed  by  a  large 
facility  (worst  case)  is  small  compared 
to  other  solid  waste  generators  and  is 
estimated  as  8,000  pounds  every  5 
years.  Facilities  have  reported  that  the 
spent  carbon  is  a  nonhazardous  solid 
waste  that  can  be  sent  offsite  for 
reactivation  when  its  useful  life  is  over. 

F.  Selection  of  Format 

The  emission  points  to  be  covered  by 
the  proposed  standards  include: 

(1)  The  solvent  storage  tanks; 

(2)  The  mix  preparation  equipment; 

(3)  The  coating  operation(s); 

(4)  The  waste  handling  devices; 

(5)  The  particulate  transfer  operations; 

(6)  The  wash  sinks  for  cleaning 
removable  parts; 

(7)  Cleaning  involving  the  flushing  of 
fi.xed  lines; 

(8)  The  wastewater  treatment  systems; 
and 

(9)  The  condenser  vents  in  the  solvent 
recovery'  area  except  the  vent  on  a 
condenser  that  is  the  primary  air 
pollution  control  device. 

The  proposed  standards  require  an 
overall  HAP  control  efficiency  of  95 
percent  for  control  of  emissions  from 
each  of  the  following  sources:  Solvent 
storage  tanks,  mix  preparation 
equipment,  coating  operation(s).  waste 
handling  devices,  and  condenser  vents 
in  solvent  recovery'.  Sources  using 
incineration  can  alternatively  meet  an 
emission  limit  of  20  ppmv  HAP  outlet 
concentration.  For  wastewater.  99 
percent  of  the  HAP  present  must  be 
removed,  or  the  total  HAP  outlet 
concentration  must  not  exceed  50 
ppmw.  Emissions  from  wash  sinks  must 
be  controlled  by  88  percent.  Equipment 
standards  would  be  required  to  control 
emissions  from  particulate  transfer 
operations  and  the  cleaning  of  fixed 
lines  by  flushing.  The  rationale  for 
selecting  the  percent  efficiency  format  is 
provided  below.  The  rationale  for 
selection  of  the  emission  limit  for 
wastewater  treatment  and  wash  sinks, 
the  alternative  emission  limit  for 
incinerators,  and  for  the  equipment 
standards  are  presented  in  section  VI. G. 

There  were  several  formats  that  were 
considered  for  the  proposed  standards, 
including  a  concentration  limit  (ppm).  a 
mass  emission  rate  per  volume  of 
coating  or  coating  solids  (lb/gal  or  lb 
VCXl/lb  solids),  a  process  emission  rate 
(lb  emitted/unit  produced),  or  a  percent 
control  efficiency.  The  primary  reason 
for  choosing  percent  reduction  as  the 
format  of  the  standards  is  the  fact  that 
this  format  assures  a  consistent 


Federal  Register  /  Vol.  59,  No.  48  /  Friday,  March  11,  1994   /  Proposed  Rules 


11681 


requirement  for  all  plants  and  allows 
plants  flexibility  in  the  method  selected 
for  emission  reduction.  The  NSPS  also 
use  a  percent  reduction  format.  To 
maintain  consistency'  between  the  NSPS 
and  NESHAP,  it  is  reasonable  to  choose 
the  same  format  for  the  NfESHAP. 

A  concentration  format  is  not 
recommended  in  all  cases  because  it 
does  not  always  result  in  equivalent 
control  among  all  facilities.  For 
example,  a  facility  with  a  high  inlet 
loading  to  the  control  device  would  be 
controlling  more  total  emissions  than  a 
facility  with  a  lower  inlet  loading.  The 
format  of  mess  per  unit  of  production 
(e.g.,  kg/m2  of  tape  coated)  is  not 
recommended  because  it  would  result 
in  different  levels  of  control  at  different 
plants  due  to  variations  in  coating 
thickjiess  and  coating  solvent  content. 
The  format  of  mass  of  emissions  per 
volume  of  coating  or  per  ma.-^s  of  coating 
solids  is  also  not  recommended  because 
of  the  variety  of  coating  formulations 
used.  The  above  formats  are  also  not 
recommended  because  recent  HAP 
emission  data  are  not  available  for  this 
source  category.  As  such,  there  is  no 
technical  basis  for  establishing  a  value 
for  the  pounds  of  HAP  emitted  per  hour, 
per  coating  sohds,  or  per  unit  produced. 
Also,  given  the  fact  that  this  industry 
uses  solvents  that  are  both  HAP  and 
non-HAP  and  each  operation  differs  in 
the  percent  of  solvent  used  that  is  HAP, 
it  would  be  very  difficult  to  establish 
one  HAP  emission  rate  or  HAP 
concentration  for  the  entire  industry. 
Therefore,  a  percent  reduction  format  is 
proposed. 

One  undesirable  aspect  of  the  percent 
reduction  format  is  that  it  does  not 
credit  improvements  in  the  coating 
formulation  or  in  process  operations 
that  could  potentially  be  pollution 
prevention  measures.  For  example, 
reduction  in  the  HAP  content  of  the 
coating  through  the  use  of  water-based 
coatings  or  a  reduction  in  the  amount  of 
HAP  applied  per  unit  of  tape 
manufactured  would  not  be  credited 
toward  compliance.  This  might 
discourage  development  of  water-based 
coatings  or  optimization  of  processes 
from  a  pollution  prevention  standpoint. 
One  possible  solution  to  the  problems 
inherent  with  a  percent  reduction 
format  is  to  specify  a  coating  limit  (e.g.. 
pounds  of  HAP  per  gallon)  that  is  an 
acceptable  alternative  to  the  percent 
reduction  proposed.  The  NSPS  for  this 
industry  have  a  similar  provision;  to 
date,  no  source  subject  to  the  NSPS  has 
comphed  with  the  rule  by  using  a  low- 
VOC  coating.  The  Agency  requests 
comments  on  the  feasibility  of  allowing 
a  coating  limit  as  an  equivalence  to 
compliance  with  the  proposed  percent 


reduction  in  HAP  emissions,  as  well  as 
data  that  would  suggest  the  specific 
coating  limit  that  would  be  equivalent 
with  the  proposed  M^CT  requirements. 

G.  Selection  of  Emission  Limits,  Work 
Practice,  and  Equipment  Standards 

The  emission  limit  that  has  been 
selected  for  controlling  HAP  emissions 
from  solvent  storage  tanks,  mix 
preparation  equipment,  coating 
operation,  and  waste  handling  deuces 
is  a  HAP  control  efficiency  of  95  percent 
at  each  emission  point  In  expressing 
the  standards  for  some  emission  points 
as  a  95-percent  control  efficiency,  the 
Agency  is  relying  on  jjast  tests  and 
proven  performance  tiiat  indicate  the 
control  efficiency  that  is  achievable 
with  certain  control  devices.  For 
example,  through  tests  in  other 
industries  it  has  been  proven  that  well- 
operated  and  well-maintained  carbon 
adsorption  systems  and  incinerators  can 
obtain  at  least  95-percent  removal 
efficiencies. 

The  profKJsed  standards  allow 
facilities  using  incinerators  the 
alternative  of  achieving  either  the  95- 
percent  control  efficiency  or  an 
emission  limit  of  20  ppmv  total  H,\P. 
The  20  ppmv  HAP  limit  is  based  on  the 
Agency's  study  of  avdlable  incinerator 
technology,  cost,  and  energy  use.  The 
dual  requirement  of  95  percent  or  20 
ppmv  limit  accounts  for  a  fall-off  of 
incinerator  efficiency  at  lower  inlet 
concentrations.  The  Agency  believes 
that  a  20-ppmv  HAP  limit  could  be 
reached  by  most  incinerators  with 
moderate  adjustments. 

One  technical  issue  associated  with 
the  selection  of  an  overall  HAP  control 
efficiency  of  95  percent  that  was 
brought  up  by  a  member  of  the  industry 
is  the  difficulty  of  achieving  this 
efficiency  at  low  inlet  concentrations. 
The  concern  was  raised  with  respect  to 
a  carbon  adsorber.  Typically,  one 
common  control  device  is  used  to 
control  emissions  from  the  various 
sources  at  a  magnetic  tape  operation.  If 
the  coating  operation  emission  point  is 
not  concurrently  being  directed  to  the 
control  device  with  the  emissions  from 
other  emission  points  such  as  the 
mixers  and  storage  tanJcs,  the  inlet 
concentration  to  the  control  device  may 
be  very  low.  For  example,  the  inlet 
concentration  when  the  coating 
operation  is  operating  may  be  3.000 
ppmv  and  an  outlet  concentration  of 
100  ppmv  could  be  achieved  (a  96.7 
percent  emission  reduction).  If  only  mix 
preparation  equipment,  solvent  storage 
tanks,  or  waste  handling  device 
emissions  are  being  vented,  the  inlet 
concentration  may  only  be  200  ppmv 
Even  if  an  outlet  concentration  of  30 


ppmv  is  achieved,  the  control  efficiency 
is  only  85  percent.  The  EPA  has 
recognized  this  problem  for  incinerator"; 
and,  consequently,  has  included  the 
alternative  20  ppmv  HAP  emission 
level. 

However,  the  proposed  standards  do 
not  Include  special  provisions  for  low 
inlet  concentrations  for  control  devices 
other  than  incinerators.  The  Agency 
would  hke  comments  and  data  on  this 
issue.  If,  based  on  comments  received  at 
proposal,  the  Agency  determines  that 
the  95-percent  control  efficiency 
standards  cannot  be  met  at  low 
concentrations,  the  Agency  is 
considering  the  following  possible 
solutions  for  the  promulgated  standards: 

(1)  Allow  a  longer  averaging  time  for 
demonstration  of  compliance  (e.g.,  the 
proposed  monitoring  requirements 
identify  a  3-day  rolling  average  for 
carbon  adsorbers;  this  averaging  period 
could  be  increased  to  allow  for  some 
fluctuation  in  the  percent  efficiency 
when  the  coating  operation  is  down); 

(2)  Specify  an  alternate  control 
efficiency  for  periods  when  the  coating 
operation  is  dowrn;  or 

(3)  Specify  an  outlet  concentration  for 
those  periods  when  the  coating 
operation  is  dov^m. 

The  Agency  would  also  like  to  receive 
comments  and  any  data  that  may 
indicate  an  appropriate  averaging  time, 
outlet  concentration,  or  percent  removal 
efficiency. 

Another  emission  point  that  requires 
a  percent  removal  efficiency  is  th^ 
wastewater  ueatment  system;  owners  or 
operators  must  remove  99  percent  of  the 
HAP  in  wastewater  discharged  from  the 
water  phase  of  a  carbon  adsorption 
system  using  steam  desorption.  The 
percent  removal  efficiency  is  primarily 
based  on  the  analysis  being  carried  out 
for  the  hazardous  organic  NESHAP 
(HON)  for  the  chemical  manufacturing 
industry  The  proposed  HON  rule  (see 
57  FR  62628)  indicated  that  the  HAP 
compounds  used  in  the  magnetic  tape 
industry  (MEK,  toluene.  MIBK)  are 
readily  stripped  and  a  99-percent 
removal  efficiency  is  proposed  for  those 
compounds.  There  are  no  specific  data 
for  magnetic  taf)e  operations,  but 
industry  representatives  have  stated  that 
wastewater  treatment  operations  are 
likely  to  be  99-percent  efficient.  The 
Agency  solicits  comments  on  this 
efficiency.  Data  would  be  necessary  to 
support  any  suggested  efficiency 
requirements  other  than  99  percent. 

The  proposed  standards  would  also 
allow  sources  to  comply  with  the 
wastewater  treatment  provisions  of  the 
proposed  regulation  by  treating  the 
wastewater  discharge  from  the  separator 
in  a  steam  stripper  such  that  the  effluent 
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from  the  steam  slnpper  has  a  total  HAP 
concentration  of  less  than  50  ppmw. 
The  emission  limit  of  50  ppmw  HAP  is 
based  on  data  from  two  facilities  that 
operate  steam  strippers  that  are 
estimated  to  remove  at  least  99  percent 
of  the  HAP  compounds  present.  The 
total  IL\P  concentration  in  the  effluent 
from  their  steam  strippers  was  reported 
as  20  and  40  ppmw.  These 
concentrations  are  rrpresentative  of  the 
H-^P  concentration  in  the  wastewater 
before  it  is  combined  with  any  other  on- 
site  wastewaters  (such  as  sanitary 
waste).  In  other  rules  requiring  the 
treatment  of  wastewater  via  steam 
stripping,  the  Agency  has  selected  50 
ppmw  as  an  appropriate  emission  limit 
for  compounds  of  similar  stripability. 
The  data  support  this  limit  as  being 
achievable  for  this  source  category.  The 
avaiiaUle  data  are  too  limited  and  too 
inconclusive,  however,  to  support  a 
lower  limit.  Therefore,  a  HAP 
concentration  of  50  ppmw  in  the  water 
discharge  is  being  proposed  for  this 
standard.  The  Agency  requests 
comments  on  this  proposed  limit,  as 
well  as  any  data  that  would  support  an 
alternate  limit. 

The  proposed  standards  require  that 
FLAP  emissions  from  wash  siriks  be 
controlled  by  88  percent.  This  level  of 
control  can  be  achieved  by  maintaining 
a  75-percent  freeboard  ratio.  This  is  the 
freeboard  ratio  maintained  by  facihties 
in  the  source  category  currently  subject 
to  regulatory  requirements  on  wash 
sinks.  An  alternative  method  of 
controlling  wash  sink  emissions  is  to 
vent  them  to  the  common  control 
device;  this  method  is  also  thought  to  be 
88-percent  efficient.  The  emission  limit 
identified  for  both  control  technologies 
is  based  on  industry'  tests  that  compared 
the  quantity  of  HAP  emissions  occurring 
from  wash  sinks  both  before  and  after 
controls  are  imposed. 

The  other  emission  points  that  will 
require  control  under  the  proposed 
standards  include  the  particulate 
transfer  operations  and  cleaning  that 
involves  the  flushing  of  fixed  lines.  For 
these  emission  points,  the  proposed 
standards  are  expressed  as  equipment 
standards.  Although  NESHAP  are 
normally  structured  in  terms  of 
numerical  emission  limits,  alternative 
approaches  are  sometimes  necessary.  In 
some  cases,  physically  measuring 
emissions  from  a  source  may  be 
impossible  or  at  least  impracticable 
because  of  technological  and  economic 
limitations.  Section  112(h)  authorizes 
the  Administrator  to  promulgate  a 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  in  those  cases  where  it  is  not 
feasible  to  prescribe  or  enforce  an 


emissions  standard.  For  this  source 
category,  equipment  standards  have 
been  selected  for  the  reasons  described 
below. 

The  requirement  for  particulate 
transfer  operations  would  be  an 
equipment  standard,  requiring  the 
installation  of  an  enclosed  transfer 
device  to  be  used  when  transferring 
chromium-  or  cobalt-containing 
particulates.  The  definition  of  an 
enclosed  transfer  device  is  provided  in 
§  63.702.  An  emission  limit  or  percent 
control  efficiency  is  not  feasible  because 
HAP  emissions  from  particulate  transfer 
cannot  reasonably  be  emitted  through  a 
conveyance  system  designed  and 
constructed  to  capture  these  pollutants. 
Therefore,  it  is  recommended  that  this 
emission  point  be  regulated  by  an 
equipment  standard.  There  is  at  least 
one  source  in  the  industry  that  does  not 
have  an  enclosed  transfer  device  but 
uses  fabric  filters  to  remove  particulate 
from  the  solvent-laden  air  being  sent  to 
the  control  device.  The  Agency 
currently  has  no  data  to  suggest  the 
feasibility  of,  or  control  efficiency 
associated  with,  such  filters.  The 
Agency  is  concerned  that  particulate 
emissions  would  not  be  sufficiently 
captured  and  delivered  to  the  control 
device.  The  one  facility  using  fabric 
filters  for  control  operates  within  a  total 
enclosure  designed  to  capture  gaseous 
emissions.  The  Agency  is  also 
concerned  that  particulate  emissions 
could  occur  during  the  removal  of  the 
particulate  from  the  niters.  Therefore, 
the  Agency  is  not  proposing  an 
alternative  standard  based  on  such  a 
system.  The  Agency  is  interested  in  data 
that  show  whether  the  total  enclosure 
controls  particulate  emissions  as  well  as 
gaseous  emissions.  However,  the 
Agency  specifically  requests  comments 
on  the  proposed  standard  for  not 
identifying  as  an  alternate  particulate 
control  level  an  overall  control 
efficiency  that  could  be  achieved  by 
capturing  particulates  and  venting  them 
to  a  control  device  such  as  a  fabric  filter. 
Data  that  indicate  the  overall  control 
efficiency  (capture  and  control)  of  such 
systems  would  be  required  to  support 
any  suggested  efficiency. 

For  control  of  emissions  from  flushing 
fixed  lines,  the  standards  would  be 
equipment-based,  requiring  that  the 
lines  be  flushed  using  a  closed  system 
(see  description  in  section  VLB). 
Alternatively,  if  open  tanks  are  used  for 
supply  and  collection,  the  area  in  which 
they  are  located  would  need  to  be 
vented  to  a  control  device  such  that  the 
overall  efficiency  is  95  percent.  Every 
facility  in  the  industry  that  flushes  fixed 
lines  performs  the  operations  in  one  of 
these  two  ways.  An  emission  limitation 


is  not  appropriate  because  the  HAP  from 
this  operation  are  not  emitted  through  a 
conveyance  system  designed  and 
constructed  to  capture  thgse  pollutants. 

H.  Selection  of  Monitoring  Requirements 

In  accordance  with  paragraph  (3)  to 
section  11 4  of  the  amended  Act, 
enhanced  monitoring  of  stationary 
sources  is  required  to  determine  the 
compliance  status  of  the  sources,  and 
whether  compliance  is  continuous  or 
intermittent.  For  most  of  the  sources 
subject  to  the  proposed  standards, 
initial  compUance  is  determined 
through  the  initial  compliance  test,  and 
ongoing  compliance  through  continuous 
monitoring.  The  Agency  has  proposed 
the  parameters  to  be  monitored  for  the 
types  of  capture  and  control  devices 
now  used  in  the  industry.  The  value  of 
this  parameter  that  corresponds  to 
compliance  with  the  standard  is  set  by 
the  owner  or  operator  during  the  initial 
compliance  test.  If  future  monitoring 
indicates  that  capture  or  control 
equipment  is  operating  outside  of  the 
range  of  values  established  during  the 
initial  performance  test,  the  owner  or 
operator  is  out  of  compliance  with  the 
standards,  except  as  specified  for 
malfunctions  in  §  63.6(e)(3)  of  the 
General  Provisions. * 

1.  Work  Practice  and  Equipment 
Standards 

For  equipment  standards,  no 
ir.onitoring  would  be  required. 
However,  the  owner  or  operator  is 
expected  to  install  and  operate  the 
equipment  properly  (for  particulate 
transfer  and  flushing  fixed  lines).  For 
owners  or  operators  complying  with  the 
proposed  standards  for  wash  sinks  by 
maintaining  a  freeboard  ratio  (a  work 
practice)  compliance  would  be 
demonstrated  through  recordkeeping 
(see  section  VI. K). 

2.  Emission  Limits 

The  proposed  standards  require  an 
overall  HAP  control  efficiency  of  95 
percent  for  the  storage  tanks,  mix 
preparation  equipment,  coating 
operation,  waste  handling  devices,  and 
condenser  vents  in  solvent  recovery. 
Facilities  in  the  industry  will  most 
likely  demonstrate  compUance  with  the 
standards  through  one  of  two  methods; 

(1 )  By  demonstrating  the  efficiency  of 
the  capture  equipment  and  removal  or 
destruction  efficiency  of  the  control 
equipment,  or 

(2)  By  performing  a  material  balance 
calculation.  An  overall  HAP  control 
efficiency  of  88  percent  is  required  for 
controlling  emissions  from  wash  sinks. 


'Ibid. 
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This  can  be  attained  by  maintaining  a 
75- percent  freeboard  ratio  or  venting  the 
emissions  to  a  control  device.  A  99- 
percent  HAP  removal  efficiency,  or  a 
total  HAP  outlet  concentration  of  50 
ppmw,  is  required  for  the  wastewater 
emission  point.  Sources  will  likely 
comply  with  the  standards  by  operating 
a  steam  stripper. 

For  the  magnetic  tape  source  category, 
initial  compUance  will  be  demonstrated 
following  the  procedures  outlined  in 
§63.705  of  the  proposed  rule.  Ongoing 
compliance  is  demonstrated  through 
either  direct  measurement  to  show 
compliance  with  the  emission  Umit  (i.e., 
overall  control  efficiency  of  95  percent 
or,  for  incinerators  only,  a  20-ppmv 
emission  limit)  or  through  monitoring 
an  operating  parameter.  The  Agency  has 
identified  the  parameters  that  are 
considered  appropriate  for  certain  types 
of  capture  and  control  equipment.  There 
are  no  additional  monitoring 
requirements  for  facilities 
demonstrating  compliance  through  a 
material  balance  because  the  material 
balance  calculation  itself  demonstrates 
compliance. 

a.  Demonstrating  compliance  for  an 
add-on  control  device.  Elxcept  as 
described  in  paragraph  b,  below,  the 
Agency  is  proposing  that  owners  or 
operators  using  an  add-on  air  pollution 
control  device  demonstrate  ongoing 
comphance  through  the  use  of 
continuous  emission  monitors  (CENl's) 
that  measure  the  total  VOC 
concentration.  The  emission  monitors 
shall  be  located  either  at  the  inlet  and 
outlet  to  the  control  device  (so  that  a 
percent  VOC  removal  efficiency  can  be 
calculated),  or  at  the  outlet  to  the 
control  device.  If  the  monitor  is  located 
only  at  the  outlet,  the  outlet  VOC 
concentration  value  that  corresponds  to 
compliance  with  the  standards  must  be 
established  during  the  initial 
performance  test.  (Alternatively,  owners 
or  operators  of  incinerators  may  accept 
20  ppmv  as  the  outlet  VOC 
concentration  to  monitor.)  In  both  cases, 
the  CEM's  would  measure  total  VOC 
concentration.  For  this  source  category, 
measurement  of  VOC  is  an  appropriate 
surrogate  for  H.\P  measurement,  as 
discussed  in  section  Vl.I.  Selection  of 
Compliance  Test  Methods. 

The  Agency  is  proposing  CEM's  as  the 
method  for  complying  with  the 
emission  limit  because  these  are  the 
most  accurate  devices  that  can  be  used 
to  ensure  comphance  with  the  standard. 
As  discussed  in  paragraph  2,  below, 
continuous  parameter  monitoring  is 
allowed  in  lieu  of  CEM's  for  owners  or 
operators  of  incinerators  and 
condensers.  Parameter  monitoring  is  not 
allowed  for  owners  or  operators  of 


carbon  adsorption  systems  because 
there  are  no  process  parameters  that  are 
directly  related  to  efficient  operation. 
While  carbon  bed  and  steam 
temperatures  may  be  indicators  of 
acceptable  performance,  they  have  not 
been  shown  to  be  directly  correlated  to 
control  device  efficiency.  Also,  CEM's 
were  required  by  the  NSFS  for  facilities 
using  carbon  adsorption  systems  to 
comply  with  the  standards,  and  the 
Agency  would  like  to  make  the  two 
rules  consistent  wherever  possible.  The 
proposed  NESH.AP  also  require  CEM's 
when  carbon  adsorption  systems  are 
used  because  they  are  technically 
feasible  and,  based  on  their  current  use 
in  the  industry,  are  considered 
reasonable  in  terms  of  cost.  Therefore,  a 
less  stringent  monitoring  requirement 
was  not  evaluated. 

b.  Demonstrating  compliance  through 
operating  parameter  measurement. 
Owners  or  operators  using  incinerators 
and  condensers  to  comply  with  the 
proposed  standards  are  required  to 
conduct  an  initial  perfomwnce  test  to 
demonstrate  compliance  with  the 
standards,  in  accordance  with  §63.705 
of  the  proposed  rule.  Owners  or 
operators  of  incinerators  and  condensers 
may  use  CEM's  to  demonstrate 
continuous  compliance.  However, 
parameter  monitoring  is  also  allowed  if 
these  devices  are  used.  The  Agency  has 
selected  temperature  as  the  operating 
parameter  that  would  then  be  monitored 
to  determine  ongoing  comphance  with 
the  standard.  Owners  or  operators  of 
incinerators  would  have  to  monitor  the 
combustion  temperature  (or  the 
temperature  before  and  after  the  catalyst 
bed  if  a  catalytic  incinerator  is  used), 
and  owners  or  operators  of  condensers 
would  have  to  monitor  the  temperature 
of  the  vapor  exhaust  stream.  The  value 
of  the  site-specific  operating  parameter 
is  established  by  the  ov^ner  or  operator 
during  the  initial  performance  test.  The 
site-specific  operating  parameter  value 
is  the  arithmetic  average  of  the 
maximum  or  minimum  temperatures  (as 
appropriate),  measured  during  each  of 
the  three  test  nms  required  by 
§ 60.705(b)(2),  which  demonstrates 
compliance  with  the  standards  (i.e..  a 
95-percent  control  efficiency  or,  for 
incinerators  only,  an  outlet  HAP 
concentration  of  20  ppmv). 

The  use  of  CEM's  on  incinerators  or 
condensers  are  not  proposed  to  be 
required  for  the  following  reasons: 

(1)  CE.M's  are  not  currently  in  use  by 
facihties  in  this  industry  that  operate 
these  devices; 

(2)  For  each  of  these  control  systems 
a  measurable  control  device  parameter, 
temperature,  is  considered  to  provide  a 


suitable  indication  of  performance  for 
determining  comphance;  and 

(3)  Temperature  monitors  are 
considerably  less  costly  than  CEM's. 

The  proposed  standards,  therefore, 
would  be  based  on  parameter 
monitoring  to  demonstrate  comphance 
with  the  standards  for  incinerators  and 
condensers.  The  Agency  is  sohciting 
comments  on  the  selection  of 
temperature  as  a  parameter  to  monitor 
for  compliance  and  any  available  data 
on  the  correlation  of  the  control  device 
parameter  to  the  control  efficiency.  The 
proposed  rule  would  not  preclude 
owmers  or  operators  who  are  using 
incinerators  or  condensers  to  comply 
with  the  rule  from  choosing  to  use 
CEM's  to  demonstrate  compliance 
instead  of  monitoring  temperature. 

For  owmers  or  operators  complying 
with  the  wastewater  provisions  of  the 
proposed  rule  by  using  a  steam  stripper, 
the  operating  parameter  that  will  be 
monitored  to  demonstrate  ongoing 
compliance  is  the  steam-to- feed  ratio. 
The  Agency  has  selected  this 
monitoring  parameter  because  the 
steam-to-feed  ratio  is  directly  related  to 
proper  column  operation.  Monitoring 
the  HAP  concentration  of  the  inlet  and 
outlet  of  the  stream  stripper  has  not 
been  identified  because  it  is  much  more 
costly  than  monitoring  the  steam-to- feed 
ratio,  and  the  steam-to-feed  ratio  is 
adequate  to  determine  compliance.  The 
owner  or  operator  shall  select  as  the 
operating  parameter  value  the  minimum 
steam-to-feed  ratio  that  demonstrates 
compliance  with  the  standards.  Steam- 
to- ff^ed  ratios  reported  by  two 
manufacturing  plants  range  from  1:3  to 
in  on  a  weight  basis. 

Different  types  of  capture  equipment 
may  be  used  to  comply  with  the 
standards;  in  some  cases,  monitoring  is 
required  to  ensure  that  it  is  operating 
properly  The  capture  device  used  by 
most  existing  facilities  is  a  total 
enclosure  that  m«?«>ts  the  criteria 
identified  in  §63.705(c)(4)(i).  Proper 
operation  of  the  enclosure  is  crucial  to 
compliance  with  the  standards  and 
depends  on  the  velocity  at  which  air  is 
induced  into  the  enclosure  by  the  fan 
that  drafts  emissions  to  the  control 
device.  To  assure  that  the  enclosure  is 
properly  operated  (e.g..  all  doors  or 
other  openings  that  were  closed  during 
the  performance  test  remain  closed 
normally),  the  operating  conditioris  of 
the  enclosure  must  by  monitored.  A 
de.scription  of  the  advantages  and 
potential  problems  with  some  possible 
monitoring  scenarios  follows. 

During  the  performance  test,  the  inlet 
velocity  may  be  determined  by 
calculation.  It  would  not  be  acceptable 
to  assume  that  after  the  performance  te.st 
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the  configuration  of  the  enclosure 
remains  unchanged.  For  example,  doors 
that  were  closed  during  the  performance 
test  will  subsequently  be  used  by 
operating  personnel  to  enter  and  exit  the 
enclosure,  so  the  monitoring  procedure 
should  be  able  to  assure  that  such 
openings  are  brief  and  that  the  total 
square  feet  of  openings  is  less  than  or 
equal  to  performance  test  conditions. 

Ideally,  the  monitoring  technique 
would  reflect  any  change  from 
conditions  during  the  performance  test 
that  would  deviate  from  compliance 
with  the  total  enclosure  criteria.  One 
method  for  assuring  that  doors  (or  walls) 
that  were  closed  (or  in  place)  during  the 
performance  test  remain  in  place  during 
operation  of  the  process  is  the  use  of 
manometers  or  sensors  that  measure  the 
pressure  difference,  or  the  use  of  a 
differential  recording  manometer  or 
other  differential  pressure  device. 
Ongoing  operation  should,  at  a 
minimum,  replicate  the  conditions 
under  which  the  facility  passed  the 
initial  compliance  test. 

For  the  purpose  of  the  cost  analysis, 
it  was  assumed  that  differential  pressure 
monitoring  would  ensure  continuous 
compliance.  In  such  a  situation,  the 
manometer  (or  other  differentia] 
pressure  device)  should  accurately 
reflect  the  pressure  loss  from  outside  of 
the  enclosure  to  some  position  within. 
The  manometers  selected  to  monitor  the 
pressure  difference  must  have  an  error 
less  than  the  magnitude  of  the  e.xpected 
pressure  difference.  If  the  minimum  air 
velocity  identified  in  the  total  enclosure 
criteria  of  §  63  704(c)(4)(l)  is 
maintained,  the  differential  pressure 
could  be  as  low  as  0.004  inches  of 
water.  Care  must  also  be  used  in 
installing  the  measurement  devices  to 
assure  that  the  very  small  pressure  loss 
across  the  enclosure  wall  is  not 
overwhelmed  by  the  influence  to  the 
hood  or  other  air  pickup  device  within 
the  enclosure.  For  example,  to  locate 
one  leg  of  a  manometer  in  the  ductwork 
to  the  fan  would  cause  the  manometer 
to  measure  the  pressure  drop  associated 
with  the  hood,  the  magnitude  of  which 
could  be  one  or  more  inches  of  water. 
This  would  mask  any  small  changes 
across  the  enclosure  wall  Thus,  the 
location  of  monitors  is  important 
because  their  operation  can  be  affected 
by  their  proximity  to  exhaust  fans. 

To  provide  flexibility  in  monitoring 
capture  equipment,  the  Agency  is 
proposing  that  owners  or  operators  of 
capture  equipment  that  require 
continuous  monitoring  (i  e.,  enclosures) 
submit  to  the  Administrator  a  plan  that 
outlines; 

(1)  The  parameter  to  be  monitored; 


(2)  Why  this  parameter  is  appropriate 
to  demonstrate  that  100-percent  capture 
is  being  maintained;  and 

(3)  How  the  operating  parameter  will 
be  monitored  (i.e..  locations  of 
monitors). 

The  capture  equipment  monitoring 
plan  shall  be  submitted  to  the 
Administrator  with  the  compliance 
status  report  required  by  §  63.9(h)  of  the 
proposed  General  Provisions  to  part  63.8 
The  acceptable  operating  parameter 
value  will  be  set  by  the  owner  or 
operator  during  the  initial  performance 
test  as  required  by  either  §  63.705(c)(2), 
(3),  or  (4),  in  accordance  with  the  plan 
submitted  to  the  Administrator. 

In  the  case  of  hard  piping  used  to 
direct  the  emissions  from  the  emission 
point  to  the  control  device,  compliance 
with  the  proposed  standards  would  be 
achieved  by: 

(1)  Demonstrating  that  all  emissions 
from  each  piece  of  equipment  are 
delivered  to  the  control  device,  thus 
ensuring  100-percent  capture;  and 

(2)  Measuring  the  control  efficiency  of 
the  control  device  in  accordance  with 
test  methods  outlined  in  Section  VI. I. 

Ongoing  compliance  monitoring 
would  then  consist  of  that  required  for 
the  control  device  to  which  the 
equipment  vents.  Monitoring  of  the 
capture  efficiency  is  not  required 
because  piping  connects  the  emission 
source  to  the  control  device. 

Owners  or  operators  of  any  capture  or 
control  device  that  contains  bypass  lines 
that  could  divert  flow  away  from  the 
control  device  and  to  the  atmosphere 
must  monitor  these  Unes.  The  proposed 
regulation  requires  either  the 
installation  and  operation  of  a  flow 
indicator,  or  securing  the  bypass  line 
with  a  car-seal  or  a  lock-and-key  type 
configuration. 

Owners  or  operators  that  use  capture 
or  control  techniques  not  identified  in 
the  proposed  regulation  must  identify 
operating  parameters  to  monitor  and  the 
frequency  of  monitoring,  subject  to  the 
Administrator's  approval. 

c.  General  monitoring  requirements. 
In  accordance  with  §  63.8(c)(4)  of  the 
proposed  General  Provisions,  all 
continuous  monitoring  systems 
measuring  either  emissions  or  an 
operating  parameter  shall  complete  a 
minimum  of  one  measurement  cycle 
(sampling,  analyzing,  and  data 
recording)  for  each  successive  15- 
minute  period.'  The  EPA  requests 
comment  on  the  appropriateness  of  this 
monitoring  frequency  for  this  source 
category. 


•Ibid, 
'fbid. 


The  determination  of  compliance 
varies  for  each  type  of  control  or  capture 
system.  Owners  or  operators  complying 
with  the  standards  by  using  condensers, 
incinerators,  and  total  enclosures  may 
be  determined  to  be  out  of  compliance 
with  the  standards  if,  for  any  3-hour 
period,  the  average  operating  parameter 
value  exceeds  or  is  less  than  the  value 
established  during  the  initial 
performance  test,  as  applicable.  A  3- 
hour  averaging  time  is  chosen  to 
determine  compliance  because  it 
parallels  the  3  test  runs  conducted  for 
the  initial  performance  test. 

Owners  or  operators  complying  with 
the  standards  by  using  carbon  adsorbers 
with  a  common  exhaust  stack  may  be 
determined  to  be  out  of  compliance 
with  the  standards  if.  for  any  three 
consecutive  adsorption  cycles,  the 
control  efficiency  or  outlet 
concentration  is  less  than  that  specified 
by  the  standards.  Owners  or  operators 
complying  with  the  standards  by  using 
carbon  adsorbers  with  individual 
exhaust  stacks  for  each  of  the  multiple 
beds  may  be  determined  to  be  out  of 
compliance  with  the  standards  if,  for 
any  3-day  period,  a  rolling  average  of 
the  control  efficiency  values  or  outlet 
concentration  values  is  less  than  that 
specified  by  the  standards. 

The  Agency  believes  that  a  different 
compliance  timeframe  is  appropriate  for 
carbon  adsorbers  than  for  condensers, 
incinerators,  or  total  enclosures.  Section 
63.705(b)  of  the  proposed  rule  requires 
that  the  performance  test  coincide  with 
one  or  more  adsorption  cycles.  The 
averaging  limes  for  compliance  that  are 
specified  in  the  proposed  rule  ensure 
that  the  performance  test  runs  and 
monitoring  averaging  periods  will 
parallel  the  complete  adsorption  cycles 
of  the  individual  adsorber  vessels  or  the 
system's  complete  sequential  rotation 
through  the  adsorption  cycles  of  all  the 
vessels.  Use  of  a  testing  or  monitoring 
period  that  does  not  correspond  to  at 
least  one  actual  adsorber  vessel  cycle  or 
system  rotation  could  bias  the  results 
slightly  in  either  direction.  Efficiencies 
would  be  biased  high  if  the  test  run  or 
monitoring  period  did  not  include  the 
elevated  emissions  typical  at  the 
beginning  and  end  of  a  vessel's 
adsorption  cycle;  efficiencies  would  be 
biased  low  if  the  period  included  a 
disproportionate  number  of  these 
emission  peaks. 

In  determining  compliance  with  the 
standards,  periods  of  startup  and 
shutdown  shall  be  included  because 
these  periods  are  part  of  normal 
operations  for  this  source  category. 
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/.  Selection  of  Compliance  Test  Methods 

Compliance  test  methods  are  required 
to  verify  that  an  owner  or  operator 
complies  with  the  proposed  rule.  Initial 
compliance  tests  are  also  required  so 
that  owners  or  operators  can  establish 
values  for  the  site-specific  operating 
parameters  that  will  be  monitored  to 
ensure  ongoing  compliance  in 
accordance  with  §63.704  of  the 
proposed  standards.  The  proposed  rule 
allows  several  methods  for  owners  or 
operators  to  demonstrate  compliance 
with  the  proposed  emission  limits.  This 
flexibility  is  needed  because  of  the 
various  types  of  control  devices 
currently  used  in  the  industry. 

1.  Compliance  With  a  95-Percent  HAP 
Control  Efficiency 

For  certain  emission  points,  the 
proposed  rule  requires  an  overall  HAP 
control  efficiency  of  95  percent.  The 
overall  control  efficiency  is  calculated 
in  one  of  two  ways; 

(1)  As  the  product  of  the  capture 
efficiency  and  the  control  efficiency;  or 

(2)  As  demonstrated  by  a  liquid-liquid 
material  balance  conducted  in 
accordance  with  the  provisions  of 
§63. 705(c)(1). 

a.  Calculation  of  capture  efficiency. 
When  emissions  are  ducted  from  the 
emission  point,  through  piping,  and  to 
the  control  device,  100  percent  capture 
is  presumed  if  the  requirements  of 
§63.705(d)(l)(i)  are  met.  The  proposed 
rule  allows  two  ways  to  calculate  the 
capture  efficiency  if  an  enclosure  is 
used.  The  first  way  is  to  perform  a 
capture  efficiency  test  in  accordance 
with  the  provisions  of  §  63.705(c)  (2)  or 
(3).  Another  way  to  demonstrate  100- 
percent  capture  is  to  meet  the  total 
enclosure  criteria  of  §  63.705(c)(4).  Both 
methods  are  proposed  to  provide 
flexibility  to  sources,  especially  those 
that  currently  operate  enclosures  that 
may  not  meet  the  total  enclosure 
.criteria.  If  an  owner  or  operator  believes 
that  an  existing  enclosure,  in 
conjunction  with  a  control  device,  can 
achieve  an  overall  HAP  control 
efficiency  of  95  percent,  the  owner  or 
operator  can  perform  a  capture 
efficiency  test  in  lieu  of  retrofitting 
these  older  enclosures  to  be  total 
enclosures. 

b.  Calculation  of  control  efficiency. 
The  proposed  standards  allow  either  the 
EPA  Method  25A  or  the  EPA  Method  18 
of  Appendix  A  to  part  60  for 
determining  the  control  efficiem  y  of  the 
air  pollution  control  device.  The  EPA 
Method  25A  is  used  to  measure  the  total 
VOC  concentration  such  that  the  VOC 
removal  efficiency  can  be  calculated. 
The  EPA  Method  18  is  used  to  measure 


the  concentration  of  individual  species 
of  HAP;  a  HAP  removal  efficiency  could 
then  be  calculated. 

Although  the  standards  are  expressed 
as  HAP  removal  efficiency,  the  measure 
of  VOC  removal  (the  EPA  Method  25A) 
is  being  allowed  as  a  surrogate  for 
several  reasons.  One  reason  for 
proposing  that  VOC  removal  efficiency 
be  used  as  a  surrogate  to  determine 
compliance  with  the  standards  is  that 
the  cost  of  compliance  will  be  less.  If 
VOC  removal  efficiency  is  allowed  as  a 
surrogate  for  HAP  removal  efficiency, 
sources  could  use  the  EPA  Method  25A 
to  determine  initial  compliance. 
Otherwise,  the  EPA  Method  1 8  must  be 
used.  The  EPA  Method  25A  is 
approximately  20  percent  less  costly 
than  the  EPA  Method  18.  Industry-wide 
performance  test  costs  would  increase 
by  approximately  50  percent  and  overall 
annual  costs  would  increase  by 
approximately  35  percent  if  the  EPA 
Method  18  were  required.  This  is 
because,  in  accordance  with 
§  63.705(a)(1)  of  the  proposed  rule, 
seven  facilities  that  have  continuous 
VOC  monitors  on  their  control  device 
would  be  exempt  from  an  initial 
performance  test  if  the  EPA  Method  25A 
is  required.  (The  continuous  monitors 
would  be  able  to  demonstrate  that  a  95- 
percent  VOC  removal  is  being 
continuously  achieved.)  All  of  these 
facilities,  however,  would  be  required  to 
do  testing  if  the  EPA  Method  18  is 
required  because  none  have  data  on  the 
removal  efficiency  of  specific  HAP 
compounds. 

The  Agency  does  not  believe  that 
there  will  be  any  sacrifice  of 
environmental  benefits  by  allowing 
owners  or  operators  to  use  the  EPA 
Method  25A  to  demonstrate 
compliance.  The  control  efficiency  dat.i 
that  are  available  for  this  source 
category  indicate  that  control  devices 
used  in  this  industr>'  remove  or  destroy 
95  percent  of  the  VOC  entering  the 
device.  Most  of  the  VOC  used  in  the 
industry  are  HAP.  It  would  therefore 
follow  that  if  95  percent  of  the  VOC  are 
being  removed,  95  percent  of  the  HAP 
are  being  removed. 

If  a  carbon  adsorption  system  is  being 
used  as  the  air  pollution  control  device, 
it  could  be  argued  that  non-HAP  VOC's 
could  be  preferentially  sorbed  over 
HAP.  However,  the  data  that  are 
available  on  specific  compound  removal 
efficiencies  show  that,  although  there 
may  be  differences  in  the  removal  rates 
of  various  compounds  in  a  carbon 
adsorption  system,  these  differences  are 
very  small  for  the  compounds  used  in 
this  industry.  For  example,  there  are 
data  from  two  performance  tests  that 
indicated  the  control  efficienrv  for 


individual  species  controlled  with 
carbon  adsorbers  in  this  industry.  An 
analysis  of  the  data  confirms  that 
different  species  will  be  adsorbed  at 
different  efficiencies.  However,  both 
HAP  and  non-HAP  solvents  were 
removed  at  average  efficiencies 
exceeding  95  percent.  Also,  in  both 
systems,  the  difference  in  removal 
efficiencies  for  various  compounds  was 
not  great. 

c.  Liquid-liquid  material  balance. 
Owners  or  operators  that  use  a  solvent 
recovery  device  to  control  emissions 
from  the  coating  operation  may 
demonstrate  compfiance  with  the 
emission  limit  by  performing  a  hquid- 
liquid  material  balance  in  accordance 
vdth  §  63.705(c)(1).  This  compliance 
method  was  allowed  under  the  NSPS  for 
this  source  category,  and  is  employed  by 
at  least  one  source  that  is  subject  to  the 
NSPS.  Under  the  NSPS,  owners  or 
operators  are  required  to  compute  the 
overall  control  efficiency  by 
continuously  measuring  the  amount  of 
VOC  applied  at  the  coater  and 
comparing  this  amount  to  the  amount  of 
VOC  recovered  at  solvent  recovery.  The 
overall  emission  reduction  is  calculated 
on  a  30-day  rolling  average  basis.  Under 
these  standards,  a  3-day  rolling  average 
basis  has  been  selected  to  provide  a 
more  representative  picture  of 
compliance  with  these  standards, 
consistent  with  the  requirements  of 
§  63.704(c)(3)  for  carbon  adsorbers 
Also,  regulators  typically  assess  ozone 
attainment  status  by  evaluating 
compliance  over  a  shorter  timeframe; 
the  shorter  averaging  time  would 
facilitate  their  evaluation.  The  Agency 
specifically  requests  comments  on  the 
feasibility  of  a  3-day  averaging  period 
for  the  material  balance  calculation,  as 
well  as  data  to  support  this  or  another 
appropriate  averaging  period. 

2.  Compliance  With  a  20-ppmv  H.-\P 
Emission  Limit  for  Incinerators 

The  proposed  rule  provides  an 
alternative  to  the  95-percent  overall 
HAP  control  efficiency  for  sources  using 
incinerators  as  control  devices.  Initial 
compliance  would  be  determined  using 
the  same  methods  as  for  the  control 
efficiency  (i.e..  either  the  EPA  Method 
25.^  or  EPA  Method  18),  although  only 
the  outlet  concentration  would  be 
measured. 

3.  Compliance  With  an  88-Percent  H.M* 
Control  Efficiency 

The  proposed  rule  requires  that  H.\P 
emissions  from  wash  sinks  used  for 
cleaning  removable  parts  be  contmllfd 
by  88  percent.  Compliance  with  this 
standard  can  be  achieved  by 
maintaining  a  75-percent  freeboard  r.!li(» 
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or  by  venting  emissions  from  the  wash 
sink  to  a  control  device.  Comphance 
with  the  freeboard  ratio  is  demonstrated 
by  rf'cordkeeping  and  reporting  (see 
section  Vl.K.j.  If  a  source  chooses  to 
(  omply  with  the  provisions  of  this 
standard  by  venting  to  a  control  device. 
compliance  provisions  depend  on 
whether  or  not  the  source  is  in  place 
prior  to  proposal  of  this  rule.  If  it  is,  no 
testing  is  required.  New  sources, 
however,  will  have  to  demonstrate  that 
an  overall  control  efficiency  is  being 
achieved  by  performing  capture 
efficiency  and  control  device  efficiency 
tests  in  accordance  with  §  63.705(c)  (2), 
(3).  or  (4)  of  the  proposed  rule.  Testing 
is  reasonable  for  new  sources  because 
the  ouTier  or  operator  could  install  the 
wash  sink  such  that  there  would  be 
sufficient  space  for  a  total  enclosure,  or 
the  space  required  to  perform  a  capture 
efficiency  test.  Existing  sources  may  not 
have  this  space  available. 

4.  Compliance  With  a  99-Percent  HAP 
Removal  Rate 

The  proposed  rule  requires  that  the 
IL\P  in  wastewater  discharged  from  the 
separator  in  a  wastewater  treatment 
system  be  treated  by: 

(1)  Using  a  steam  stripper  designed  to 
be  99-percent  efficient; 

(2)  Using  a  steam  stripper  such  that 
the  total  HAP  concentration  of  the  water 
discharged  from  the  steam  stripper  is 
less  than  50  ppmw,  or 

(3)  Using  an  alternate  treatment 
device,  approved  by  the  Administrator, 
that  removes  99  percent  of  the  HAP  or 
results  in  a  total  HAP  concentration  of 
.">0  ppmw  in  the  outlet. 

In  the  proposed  rule,  compliance 
provisions  are  provided  for  the  first  two 
situations  listed.  To  demonstrate  initial 
(  ompliance  with  the  proposed  nde.  an 
owner  or  operator  must  either  provide 
engint^ring  design  calculations  that 
show  that  the  stripper  is  designed  to 
achieve  a  99-percent  removal  efficiency, 
(ir  sample  the  wastewater  discharged 
from  the  stripper  using  the  EPA  Method 
305.  The  EPA  Method  305  is  a  test 
method  that  is  proposed  to  be  included 
ill  appendix  A  of  part  63.  The  EPA 
Method  305  was  proposed  with  the 
Hazardous  Organic  NESHAP  on 
Dercmbor  31. 1992  at  57  FR  62785.  The 
engineering  design  calculations  would 
have  to  include,  at  a  minimum,  feed 
rate,  steam  rate,  number  of  theoretical 
trays,  number  of  actual  trays,  feed 
composition,  bottoms  composition, 
overheads  composition,  and  inlet  feed 
t>!mperature.  The  Agency  has  identified 
these  parameters  as  the  critical  ones  for 
proper  design  of  a  steam  stripper.  If  an 
ilternate  treatment  device  is  used,  the 
'uvner  or  operator  must  identify  the 


operating  parameters  to  be  measured  to 
demonstrate  initial  and  ongoing 
compliance,  subject  to  the 
Administrator's  approval. 

5.  Performance  Tests  for  Continuous 
Emission  Morutors 

Continuous  emission  monitors 
(CEM's)  that  aiy  used  to  demonstrate 
compliance  with  emission  limits  on  a 
continuous  basis  must  meet  certain 
performance  specification  requirements. 
On  October  22,  1993  at  58  FR  54648.  the 
Agency  proposed  performance 
specifications  for  VOC  CEM's  for 
inclusion  in  the  appendices  to  part  64 
(the  proposed  enhanced  monitoring 
provisions).  These  performance 
specifications  (PS  101  and  102).  along 
with  the  requirements  in  appendix  F  of 
40  CFR  part  60,  identify  the  minimum 
quality  assurance  requirements 
necessary  for  the  control  and  assessment 
of  the  quality  of  the  CEM's  data 
submitted  to  the  Agency.  The 
performance  specifications  include, 
among  other  requirements,  that  the 
owTier  or  operator  conduct  a 
performance  test  and  a  relative  accuracy 
test  to  ensure  proper  operation  of  the 
CEM's  and  high  quality  data.  Quarterly 
audits  are  required  to  demonstrate  that 
CEM's  continue  to  be  well-maintained 
and  operated.  In  performing  quarterly 
audits,  owners  or  operators  must 
challenge  the  monitors  using 
compounds  that  are  representative  of 
the  gaseous  emission  stream  being 
controlled.  Owners  or  operators  subject 
to  the  proposed  standards  for  magnetic 
tape  manufacturing  operations  that  use 
CEM's  for  continuous  compliance 
monitoring  would  be  subject  to  the 
requirements  of  PS  101  and  102  of  the 
proposed  appendices  to  part  64  and 
appendix  F  of  part  60. 

/  Selection  of  Definition  of  Affected 
Source 

The  affected  source  subject  to  the 
standards  may  be  a  stationary  source,  a 
group  of  stationary  sources,  or  a  portion 
of  a  stationary  source.  The  Act  defines 
stationary  source  as  any  building, 
structure,  facility,  or  installation  which 
emits  or  may  emit  HAP.  Most  industrial 
plants  consist  of  numerous  pieces  or 
groups  of  equipment  that  emit  HAP  and 
that  may  be  viewed  as  "sources."  The 
EPA,  therefore,  uses  the  term  "affected 
source"  to  designate  the  equipment 
within  the  plant  that  is  chosen  as  the 
"source"  covered  by  a  given  standard. 
In  general,  the  affected  source  can  be 
defined  narrowly  or  broadly,  from  an 
individual  emission  point  up  to  and 
including  an  entire  plant. 

If  emissions  averaging  were  to  be 
included  as  part  of  the  regulation,  then 


the  definition  of  affected  source  would 
have  to  be  broader  than  each  emission 
point.  The  reason  is  that  the  averaging 
would  be  implemented  across  the 
affected  source.  For  this  source  category, 
emissions  averaging  was  considered. 
However,  the  EPA  believes  the 
opportunities  are  relatively  limited  at 
magnetic  tape  manufacturing 
operations,  since  m.ost  facilities  already 
have  control  devices  and  the  majority  of 
the  emission  points  would  be  ducted  to 
them.  Therefore,  it  has  not  been 
proposed  in  this  regulation.  However, 
the  EPA  solicits  comments  and 
information  on  emissions  averaging  for 
this  source  category.  For  more 
information  on  emissions  averaging, 
refer  to  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Source 
Categories;  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  (57 
FR  62608). 

The  definition  of  affected  source 
influences  the  implementation  of 
section  112  standards  in  several  ways 
(see  58  FR  42760).  The  designation  of 
affected  source  has  implications  related 
to  modification  and  reconstruction 
provisions.  The  source  definition  can 
determine  whether  a  new  source 
standard  (e.g.,  new  source  MACT) 
applies  to  a  reconstructed  source  (see  40 
CFR  63.2).  For  example,  a  narrow 
definition  of  affected  source  (e.g., 
individual  pieces  of  equipment)  will 
trigger  the  new  source  MACT 
requirements  more  readily  than  a  broad 
definition  of  affected  source  (e.g..  the 
entire  plant).  For  the  magnetic  tape 
manufacturing  source  category , 
however,  the  modification  and 
reconstruction  provisions  are  not  the 
primary  considerations  in  defining  the 
affected  source  because  new  source 
MACT  and  existing  source  MACT  are 
the  same. 

The  affected  source  definition  also 
plays  a  role  in  the  implementation  of 
the  approval  of  State  programs  and 
delegation  of  Federal  authorities  (58  FR 
62262).  Under  40  CFR  63.93,  a  State 
may  seek  approval  of  State  authorities 
which  differ  in  form  from  a  Federal  rule 
developed  under  section  1 12  of  the 
CAA.  Once  approved,  the  State  rule 
substitutes  for  the  Federal  section  112 
rule.  A  State  would  need  to  submit  a 
formal  request  under  40  CFR  part  63. 
subpart  E  to  accomplish  this.  One  of  the 
criteria  for  approval  is  that  die  State  rule 
must  be  at  least  as  stringent  as  the 
section  112  rule  for  each  affected  source 
covered  by  the  otherwise  applicable 
Federal  section  112  rule.  A  broader 
definition  of  affected  source  would 
allow  additional  flexibility  for  a 
different  form  of  the  standiU'd  to  be 


approved  on  a  case-by-case  basis.  For 
example,  if  the  EPA  chose  a  broad 
affected  source  definition  encompassing 
more  than  one  type  of  emission  point, 
a  State  would  be  able  to  seek  approval 
for  one  emission  point  to  be  controlled 
less  stringently,  and  another  more 
stringently  than  the  othenvise 
applicable  Federal  section  112  rule,  as 
long  as  the  resulting  overall  stringency 
for  the  affected  source  was  determined 
to  be  at  least  as  stringent  as  the  Federal 
requirement.  If  the  affected  source  were 
each  emission  point,  the  State  program 
would  have  to  be  at  least  as  stringent  for 
each  emission  point  and,  therefore, 
would  be  less  flexible. 

In  addition,  the  affected  source  is  the 
entity  to  which  the  reporting  and 
recordkeeping  requirements  of  this 
proposed  rule  and  of  40  CFR  part  63, 
subpart  A  apply.  In  particular,  the 
notification  requirements  of  the 
proposed  §  63.9  apply  to  each  affected 
source."  For  each  new  affected  source, 
an  owner  or  operator  is  required  to 
notify  the  permitting  authority  of  its 
construction.  A  narrow  definition  of 
affected  source  would  ensure  that  the 
permitting  authority  is  kept  up-to-date 
with  new  emission  points  at  the  plant. 
A  concern  with  a  broad  definition  of 
affected  source  such  as  the  entire  plant 
was  that  the  permitting  authorities  may 
not  remain  apprised  of  changes  to  the 
emission  points  wrilhin  a  plant. 

For  the  magnetic  tape  manufacturing 
source  category,  the  EPA  is  proposing  a 
narrow  definition  of  affected  source 
based  on  the  notification  considerations. 
In  addition,  because  of  the  high  level  of 
existing  control,  and  the  small  growth  in 
the  industry,  the  EPA  thinks  that  there 
may  not  be  a  significant  interest  in  using 
the  additional  flexibility  that  could  be 
afforded  under  section  112(1)  or 
emissions  averaging  with  a  broader 
definition  of  affected  source.  Therefore, 
the  affected  source  is  proposed  to  be 
each  piece  of  equipment  requiring 
control  in  a  magnetic  tape 
manufacturing  operation.  The  EPA 
solicits  comments  on  this  proposed 
definition. 

A.'.  Selection  of  Reporting  and 
Recordkeeping  Requirements 

Except  as  specified  in  §63.701  (a)(2)  of 
the  proposed  rule,  the  owner  or  operator 
of  any  magnetic  tape  manufacturing 
operation  subject  to  these  standards 
would  be  required  to  fulfill  the 
reporting  and  recordkeeping 
requirements  outlined  in  §63.10  of  the 
proposed  General  Provisions.'  These 
requirements  include  those  associated 
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with  startup,  shutdown,  or 
malfunctions;  operation  and 
maintenance  records;  compliance 
monitoring  system  records;  performance 
test  reporting;  quarterly  reports  of  no 
excess  emissions;  and  exceedances  of 
the  monitored  values  required  under 
this  subpart.  These  quarterly  reports 
must  contain  the  monitored  value  for 
the  periods  constituting  exceedances, 
and  a  description  and  timing  of  steps 
taken  to  address  the  cause  of  the 
exceedances.  Owners  or  operators  that 
are  not  subject  to  the  control  provisions 
of  the  standards  in  accordance  with 
§  63.701(a)(2)  are  only  subject  to  certain 
pro\'isions  of  40  CFR  part  63  subpart  A, 
as  described  in  section  VI. A. 2.  However, 
they  are  subject  to  §  63.703(g)  and  shall 
record  the  amount  of  solvent  utihzed 
annually  and  report  this  quantity  to  the 
Administrator.  The  first  report  shall 
cover  the  12-month  period  following  the 
effective  date  of  the  standards,  with 
subsequent  reports  covering  each 
subsequent  12-month  period.  All  reports 
must  be  submitted  within  30  days 
following  the  end  of  a  12-month  period. 

There  are  several  other  monitoring 
results  that  should  be  included  in  the 
quarterly  reports.  Quarterly  reports 
should  contain,  as  appropriate, 
information  obtained  from  visual 
inspections  of  car  seals  on  bypass  lines 
and  the  dates  of  the  inspections,  solvent 
usage  data  for  sources  that  are  only 
subject  to  §  63.703(g).  and  the  results 
from  materia]  balance  calculations  that 
show  exceedances  of  the  standards. 

In  addition  to  the  above  requirements, 
owners  or  operators  complying  with  the 
proposed  standard  for  wash  sinks  by 
maintaining  a  freeboard  ratio  would 
have  to  calculate  and  record  the 
freeboard  ratio  any  time  that  solvent  is 
added  to  the  wash  sink.  Times  during 
which  a  freeboard  ratio  of  75  percent  or 
greater  is  not  maintained  is  a  violation 
of  the  standard  and  should  be  noted  in 
the  quarterly  report.  The  Administrator 
feels  that  calculation  of  the  freeboard 
ratio  whenever  solvent  is  added  to  the 
sink  is  sufficient  to  ensure  that  the 
freeboard  ratio  is  being  maintained. 
More  frequent  determinations  are  not 
necessary  because  the  freeboard  ratio 
will  not  increase  unless  more  solvent  is 
added  to  the  wash  sink.  Less  frequent 
calculation  of  freeboard  ratio  is  also  not 
appropriate  because  wash  sinks  are 
frequently  used  in  this  source  category. 

L  Applicability  of  the  General 
Proxisions 

The  proposed  General  Provisions  to 
part  63  of  the  Act  apply  to  owners  or 
operators  subject  to  the  proposed 
standards.  However,  the  owners  or 
operators  of  facilities  that  are  subject  to 


§  63.703(g)  (solvent  usage  cutoff)  are 
exempt  from  certain  requirements  of  the 
General  Provisions.  For  example,  much 
of  §  63.6  does  not  apply  because  it  is 
related  to  compliance  with  emission 
standards  and  sources  subject  to 
§  63.703(g)  of  the  proposed  rule  are  not 
subject  to  emission  standards. 'o  Also. 
§  63.6(e)  directs  affected  sources  to 
prepare  and  submit  a  startup,  shutdown, 
and  malfunction  plan;  sources  subject  to 
§  63.703(g)  of  the  proposed  rule  do  not 
have  to  prepare  this  plan. "  No  parts  of 
§  63.7  and  §  63.8  apply  to  sources 
subject  to  §  63.703(g)  because  no  testing 
or  monitoring  is  required  by  this 
proposed  provision. '^  Most  of  the 
notification,  reporting,  and 
recordkeeping  requirements  of  the 
proposed  General  Provisions  also  do  not 
apply  (except  for  initial  notification 
requirement  in  §  63.9(b))  because  they 
pertain  to  emission  standards, 
performance  testing,  or  monitoring.  The 
specific  sections  of  the  proposed 
General  Provisions  that  do  not  apply  to 
sources  subject  to  §  63.703(g)  are 
identified  in  §63. 701(a)(2)  of  the 
proposed  rule. 

Cfther  exceptions  made  by  the 
proposed  standards  to  the  requirements 
of  the  General  Provisions  affect  §  63.7 
and  §63.8.1'  Section  63.7(e)(3),  under 
performance  testing  requirements, 
requires  affected  sources  to  conduct 
three  test  runs  as  part  of  the 
performance  test.'*  However,  owners  or 
operators  of  existing  facilities 
demonstrating  compliance  with  a 
material  balance  calculation  are  not 
subject  to  this  provision  because  the 
initial  compliance  demonstration  is  not 
a  typical  test  consisting  of  various  runs. 
The  material  balance  calculation 
averaged  over  a  3-day  period  provides 
the  initial  compliance  information. 
Owners  or  operators  of  those  existing 
facilities  using  VOC  CEM's  for 
determination  of  inlet  and  outlet 
concentrations  and  for  demonstration  of 
ongoing  compliance  are  not  subject  to 
§  63.7  for  their  control  device  because 
they  are  not  required  to  conduct  an 
initial  performance  test  for  the  control 
device.  Under  these  circumstances  the 
control  device  performance  is  known 
via  the  continuous  measurement  of  VOC- 
concentrations. 

Many  sections  of  §  63.8.  Monitoring 
requirements,  do  not  apply  to  facilities 
demonstrating  compliance  via  a 
material  balance  calculation.  For 
example,  such  sources  are  not  subjed  to 


'"Ibid. 
"Ibid. 
'Mbid. 
"Ibid. 
■••Ibid. 


.R8 


Federal  RRt;i>tfr      Vol.  59,  No.  48  /  Friday,  March  11,  1994  /  Proposed  Rules 


anv  requirements  related  to  continuous 
monitoring  systems,  or  performance 
evaluations  for  such  systems.  The 
specific  sections  of  §  63.8  that  do  not 
apply  are  outlined  in  §  63.704  of  the 
proposed  rule. 

VII.  Administrative  Requirements 

,-\.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  Section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentation  on 
the  proposed  standards  for  magnetic 
tape  manufacturing  should  contact  the 
E?.\  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 
Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  witnin  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  and  Radiation 
Docket  and  Information  Center  given  in 
the  ADDRESSES  section  of  this  preamble 
and  should  refer  to  Docket  No.  A-91- 
31. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  pubUc  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  to 
identif>'  and  locate  documents  readily 
so  that  they  can  participate  inteUigently 
and  effectively  in  the  rulemaking 
process,  and 

(2)  To  serve  as  the  recoid  in  case  of 
judicial  review  (e.xcept  for  interagency 
review  material  [section  307(d)  {7)(a)  of 
the  Clean  Air  Act]). 

C  Executive  Order  12866 

Under  E.xecutive  Order  1286G  [58  FR 
51735  (October  4. 1993)],  the  Agency 
must  determine  whether  the  regulator>' 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may; 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
.iiiversely  affect  in  a  material  way  the 
eionomy.  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  the  Executive 
Order  12866,  0MB  has  notified  the  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  Agency  has 
submitted  this  action  to  0MB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
A-ill  be  documented  in  the  public 
record. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  office 
of  Management  and  Budget  (OMB). 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  the  EPA  (ICR  No.  1678.01). 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch. 
EPA.  401  M  Street,  SW.  (2136). 
Washington.  DC  20460.  or  by  calling 
(202)  260-2740.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  650  hours  per 
facility  annually  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  conducting 
performance  tests,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  2136, 
U.  S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington.  DC 
20460,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 


regulations  on  small  entities.  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared. 

Present  Regulatory  Flexibility  Act 
guidelines  indicate  that  an  economic 
impact  should  be  considered  significant 
if  it  meets  one  of  the  following  criteria: 

(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  onto 
consumers; 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 
a  percentage  of  sales  for  large  entities; 

(3)  Capital  costs  of  compliance 
represent  a  "significant"  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  plus 
external  financial  capabilities;  or 

(4)  Regulatory  requirements  are  likely 
to  resuh  in  closures  of  small  entities. 

The  results  of  the  economic  impact 
analysis  (EIA)  indicate  that  the  first  and 
fourth  criteria  are  satisfied  for  one  of  the 
three  small  businesses  in  the  regulated 
portion  of  the  magnetic  tape  industry. 

The  E!A  calculated  facility  and 
product-specific  price  increases  based 
on  the  assumption  that  each  facility 
would  need  to  recoup  fully  its  control 
costs  through  a  price  increase.  The 
results  indicated  that  one  facihty  (a 
small  business)  would  require  a  price 
increase  of  approximately  5  percent.  In 
addition,  an  evaluation  of  post- 
regulation  facility  earnings  indicated 
that  the  same  facility  would  experience 
a  decline  of  approximately  36  percent  in 
earnings  if  it  is  required  to  comply  with 
the  proposed  regulation. 

Tne  combination  of  satisfying  the 
significant  price  increase  criterion  as 
well  as  satisfying  the  significant  impact 
on  post-regulation  earnings  criterion 
indicate  tiiat  one  small  entity  is 
expected  to  experience  a  significant 
economic  impact  due  to  implementation 
of  the  proposed  regulation. 

The  small  business  administration's 
size  standards  was  used  to  identify  three 
facilities  out  of  the  fourteen  regulated 
facilities  as  being  small  businesses.  Due 
to  the  significant  impacts  expected  to  be 
experienced  by  one  of  the  small 
facilities,  a  regulatorv'  flexibiUty 
analysis  was  conducted  to  assess  the 
feasibility  of  providing  additional 
flexibility  to  small  businesses 
complying  with  the  proposed 
regulation. 

For  small  businesses  in  general,  one 
mechanism  that  was  identified  as 
potentially  helpful  was  the  low  solvent 
usage  cutoff  described  earlier  in  this 
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<iof;uinnnt.  However,  any  small  business 
whose  solvent  usage  exceeds  the  cutoff 
level  will  have  operations  similar  to 
those  l(K;ated  at  large  businesses,  and 
therefore  will  have  the  same  potential  to 
emit  HAP  as  the  large  businesses.  Ail 
three  small  businesses  identified  as 
being  subject  to  the  propos(;d  nsgulation 
have  solvent  usage  levels  above  the 
cutoff  level.  Due  to  the  above  reasoning, 
there  are  no  technical  reasons  for 
examining  different  requirements  for 
small  businesses  as  opposed  to  large 
businesses. 

For  the  small  businr^ss  with 
significant  economic  impacts, 
monitoring  is  the  least  costly  activity 
that  would  achieve  the  requirements  of 
the  CI(!an  Air  Act.  The  reconmiended 
recordkeeping  and  reporting 
reqniniments  of  the  rule  are  also  the 
minimum  proposed  for  the  (kmeral 
I'rovisitms  for  the  NKSHAP  program. 
The  facility  could  minimizf?  its 


recordkeeping  and  reporting  burden  by 
continuing  to  stay  in  compliance  with 
the  n^ulation.  More  detailed  reporting 
is  necessary  for  deviations  from 
compliance. 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act.  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  ^visory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
cm  all  aspects  of  the  proposed 
regulation,  including  health,  economic: 
and  t(K;hnological  issues,  and  on  the 
proposed  test  methods. 

Triis  regulation  will  be  reviewed  8 
y(;ars  from  the  date  of  promulgation. 
This  review  will  includi;  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 


alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  reporting 
requirements. 

G.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  bv  sections  101, 
112,  114,  1 16.  and  30l'of  the  Clean  Air 
Act.  as  amended;  42  U.S.C,  7401.  7412. 
7414. 7416. and  7601. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkiKiping  requirements. 

Datud:  February  2H.  10<)4 
Carol  Browner. 
Adininistrator. 

[VK  Doc.  94-5;n3  Fileel  3-1()-  '»4.  8:4r.  aii'.' 
BILUNG  CODE  65«0-6(M> 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  27633;  Amendment  No.  91-239] 

Airspace  Reclassification 

agency:  Federal  Aviation 
.■\d.T:inistration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  reinstates  the 
requirement  for  pilots  to  establish  and 
maintain  two-way  radio 
communications  with  an  operating 
control  tower  in  Class  E  and  Class  G 
airspace  areas.  This  action  also  adds  a 
paragraph  to  §  9 1 . 1 30  of  the  Federal 
Aviation  Regulations  (FAR),  for 
simplification  and  clarification,  that 
allows  an  aircraft  operator  to  deviate 
from  any  provision  of  §91. 130  under 
the  provisions  of  an  air  traffic  control 
(ATC)  authorization.  This  action  is 
necessary  to  reinstate  and  clarify  certain 
operating  rules  that  existed  prior  to  the 
.Airspace  Reclassification  final  rule, 
which  became  effective  September  16. 

EFFECTIVE  DATE:  This  amendment  is 
effect ive  on  March  11.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms  Ellen  Crum.  Air  Traffic  Rules 
Branch,  ATP-230,  Airspace-Rules  and 
Aeronautical  Information  Division, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SVV.. 
Washington,  DC  20591,  telephone  (202) 
267-8  :'83, 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1991,  the  FAA 

published  a  final  rule  on  Airspace 
Reclassification  (56  FR  65638).  This 
rule,  effective  September  16,  1993,  in 
pertinent  part,  reclassified  control  zones 
for  airports  with  operating  airport  traffic 
control  towers  (ATCT)  and  airport 
traffic  areas  as  Class  D  airspace  areas. 
Further,  the  rule  required  two-way  radio 
communication  with  air  traffic  control 
in  these  Class  D  airspace  areas. 

Discussion 

The  Airspace  Reclassification  final 
rule  requires  two-way  communication 
with  ATCT  located  in  Class  B,  C,  and  D 
airspace  only.  The  rule  deleted  the 
requirement  for  pilots  to  establish  two- 
wav  radio  communications  with  the 
.ATCT's  (including  temporary  ATCT 
established  for  special  aviation  and 
emergency  activities)  located  in  areas 
other  than  Class  B,  C,  or  D  airspace,  i.e.. 
Class  E  and  G  airspace.  This  was  not  the 
intent  of  the  F.AA. 


An  ATCT  is  established  when  the 
traffic  volume  and  complexity  warrants 
the  need  for  increased  services  and 
safety.  At  the  time  the  Airspace 
Reclassification  final  rule  was 
promulgated,  it  was  assumed  that  those 
pilots  operating  at  airports  within  Class 
E  and  Class  G  airspace  would  establish 
radio  contact  with  the  ATCT. 
Additionally,  the  ATCT's  located 
outside  Class  B,  C,  or  D  airspace  were 
considered  to  have  minimal  levels  of 
traffic  which  would  not  create  a  safety 
problem  even  though  two-way 
communication  was  not  mandatory. 
However,  since  the  final  rule  was 
published,  the  FAA  has  received  reports 
of  incidents  where  pilots  have  not 
established  communications  with  these 
ATCT's.  Unless  all  pilots  are  in 
communication  with  the  ATCT, 
controllers  are  unaware  of  the  intentions 
of  each  aircraft,  and  may  be  unable  to 
provide  ATC  services  and  safety 
advisories.  Therefore,  only  by  requiring 
pilots  to  communicate  with  an  operating 
ATCT  can  safety  be  enhanced  for  pilots 
operating  on  or  in  the  \'icinity  of  an 
airport.  This  action  reinstates  the 
communication  requirement  for  aircraft 
operating  at  airports  where  there  is  an 
operating  ATCT,  as  existed  in  §91. 129 
toSeptemberie.  1993. 

•The  Terminal  Airspace 
Reclassification  project  required 
numerous  amendments  to  the  FAR's. 
Specifically,  §91. 130,  "Operations  in 
Class  C  Airspace"  of  the  FAR  was  one 
of  the  affected  rules.  Previous  to  the 
Airspace  Reclassification  final  rule, 
§91.130  included  a  paragraph  which 
allowed  for  deviations  from  any 
provision  of  this  section  under  the 
provisions  of  an  ATC  authorization 
issued  by  the  ATC  faciUty  having 
jurisdiction  over  the  airport  radar 
service  area.  This  paragraph  now 
appears  only  in  §91129;  §91130 
includes  a  statement  which  requires  the 
reader  to  refer  back  to  §  91  129  in  order 
to  obtain  a  complete  understanding  of 
the  rule.  This  action  makes  the 
"deviation"  information  more  accessible 
to  the  reader  and  will  replicate  the 
cunent  §91. 130  as  closely  as  practicable 
to  the  pre-Airspace  Reclassification 
version. 

The  Rule 

This  action  enhances  the  safety  of 
certain  aircraft  operations  in  Class  E  and 
Class  G  airspace  and  continues  the 
intent  of  the  regulation  which  existed 
prior  to  September  16,  1993. 
Specifically,  this  rule  adds  §91. 126(d) 
and  §91. 127(c)  requiring  all  aircraft  to 
establish  two-way  radio 
communications  with  an  ATCT  when 
operating  an  aircraft  to,  from,  through, 


or  on  an  airport  having  an  operational 
control  tower.  In  addition,  this  action 
amends  §91.130,  making  the 
"deviation"  information  more  accessible 
to  the  reader,  and  replicating  the  current 
§91.130  as  closely  as  practicable  to  the 
pre-Airspace  Reclassification  version. 

Conclusion 

The  FAA  has  determined  that  this 
action:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal.  In 
addition,  the  F.AA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  of  1980. 

In  the  interest  of  flight  safety,  the 
public  needs  to  be  made  immediately 
aware  of  the  requirement  for  pilots  to 
establish  and  maintain  two-way  radio 
communications  with  operating  ATCT's 
that  are  located  in  Class  E  or  G  airspace 
areas.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest.  Further,  the  F.\A  finds 
good  cause,  pursuant  to  5  U.S.C.  553(d), 
for  making  this  amendment  effective  in 
less  than  30  days  to  promote  the  safe 
and  efficient  handling  of  air  traffic  in 
these  airspace  areas. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen. 
Airports,  Aviation  safety. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  91  of  the  Federal  Aviation 
Regulations  (14  CFR  part  91)  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1 .  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7),  1303, 
1344,  1348',  1352  through  1355,  1401,  1421 
through  1431,  1471.  1472, 1502,  1510,  1522, 
and  2121  through  2125  articles  12,  29,  31, 
and  32(a)  of  the  Convention  on  Inte^natio.^al 
Civil  Aviation  (61  stat.  1180);  42  U.S.C.  4321 
et  seq;  E.O.  11514,  35  FR  4247,  3  CFR,  1966- 
1970  Comp. ,  p.  902;  49  U.S.C.  106(g). 

2  Section  91.126  is  amended  by 
revising  the  introductory  text  in 
paragraph  (b)  and  adding  paragraph  (d) 
to  read  as  follows: 
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§91.126    Operating  on  or  in  the  vicinity  of 
an  airport  In  Class  G  airspace. 

***** 

fb)  Direction  of  turns.  When 

approaching  to  land  at  an  airport 
without  an  operating  control  tower  in 
Class  G  airspace — 

***** 

(d)  Communications  with  control 
towers.  Unless  otherwise  authorized  or 
required  by  ATC,  no  person  may  operate 
an  aircraft  to,  from,  through,  or  on  an 
airport  having  aii  operational  control 
tower  unless  two-way  radio 
communications  are  maintained 
between  that  aircraft  and  the  control 
tower.  Communications  must  be 
established  pnor  to  4  nautical  miles 
from  the  airport,  up  to  and  including 
2.500  fee;  ACL.  However,  if  the  aircraft 
radio  fails  m  flight,  the  pilot  in 
command  may  operate  that  aircraft  and 
land  if  weather  conditions  are  at  or 
above  basic  VTR  weather  minimums, 
visual  contact  with  the  tower  is 


maintained,  and  a  clearance  to  land  is 
received.  If  the  aircraft  radio  fails  while 
in  fiight  under  IFR,  the  pilot  must 
comply  with  §91.185, 

3.  Section  91.^27  is  amended  bv 
adding  paragraph  (c)  to  read  as  follows: 

§91.127    Operating  on  or  In  the  vicinity  of 
an  airport  In  Class  E  airspace. 

***** 

(c)  Communications  with  control 
towers.  Unless  otherwise  authorized  or 
required  by  ATC,  no  person  may  operate 
an  aircraft  to,  from,  through,  or  on  an 
airport  having  an  operational  control 
tower  unless  two-wav  radio 
communications  are  maintained 
between  that  aircraft  and  the  control 
tower.  Communications  must  be 
established  prior  to  4  nautical  miles 
from  the  airport,  up  to  and  including 
2.500  feet  ACL.  However,  if  the  aircraft 
radio  fails  in  flight,  the  pilot  in 
command  may  operate  that  aircraft  and 
land  if  weather  conditions  are  at  or 
above  basic  \'FR  weather  minimums, 


visual  contact  with  the  tower  is 
maintained,  and  a  clearance  to  land  is 
received  If  the  aircraft  radio  fails  while 
in  flight  'under  IFR,  the  pilot  must 
comply  with  §91.185. 

4.  Section  91.130  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§91.130     Operations  in  Class  C  airspace. 

***** 

(e)  De\iations.  An  operator  may 
deviate  from  any  provision  of  this 
section  under  the  provisions  of  an  ATC 
authonzation  issued  by  the  ATC  facility 
having  jurisdiction  over  the  airspace 
concerned.  ATC  may  authorize  a 
deviation  on  a  continuing  basis  or  for  an 
indindual  flight,  as  appropriate. 

Issued  in  Washington,  DC,  on  March  7, 
1994. 

L  Lane  Sp>eck, 

Director,  Air  Traffic  Rules  and  Procedures 
Senice. 

!FR  Doc  Q-i-5775  Filed  3-10-94:  8:45  am] 
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DEPARTM^.iT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Special  Research  Grants  Program, 
Energy  BiomassBiofueis  for  Fiscal 
Year  1994;  Solicitation  of  Applications 

Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants,  Energy 
Biomass/Biofuels  Program  for  fiscal  year 
1994 

.-luthority  and  Funding 

The  authority  for  this  program  is 
contained  in  Section  2(c)(1)(A)  of  the 
.•^ct  of  August  4,  1965,  Public  Law  No. 
89-106.  as  amended  by  the  Food, 
.Agriculture.  Conservation,  and  Trade 
Act  of  1990,  Public  Law  No.  101-624  (7 
use.  450i(c)(l)(A)).  This  program  is 
administered  by  the  Cooperative  State 
Research  .«:    vice  (CSRS)  of  the  U.S. 
Departmeni  of  Agriculture  (USDA). 
Under  this  program,  and  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  grants  for  periods  not  to  exceed 
five  vears.  for  the  support  of  research 
projects  to  further  the  program 
discussed  belov/.  Proposals  may  be 
sabmitted  by  State  agricultural 
experiment  stations,  all  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals.  Proposals  from 
scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

Pursuant  to  section  719  of  Public  Law 
No.  103-111.  (the  Agriculture.  Rural 
Development,  Food  and  Drug 
Achninistration,  and  Related  Agencies 
Appropriations  Act,  1994),  funds 
available  in  fiscal  1994  to  pay  indirect 
costs  on  re  >.,ctrch  grants  awarded 
(  ompetitively  by  CSRS  may  not  exceed 
14  per  centum  of  the  total  Federal  funds 
provided  under  each  award. 

In  addition,  pursuant  to  section  727(b) 
nf  Public  Law  No.  103-1 1 1 ,  in  the  case 
of  anv  equipment  or  product  that  may 
be  authorized  to  be  purchased  with 
funds  provided  under  this  program, 
entities  receiving  such  funds  are 
encouraged  to  use  such  funds  to 
purchase  only  American-made  . 
equipment  or  products. 

.Applicable  Regulations 

Regalafions  applicable  to  this 
program  include  the  following:  (a)  The 
administrative  provisions  governing  the 
Special  Research  Grants  Program,  7  CFR 
part  3400.  as  amended  (56  FR  58146. 
November  15,  1991).  which  set  forth 
procedures  to  be  followed  when 
submitting  '.'rant  proposals,  rules 
governing  i..e  evaluation  of  proposals 


and  the  awarding  of  grants,  and 
regulations  relating  to  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations.  7  CFR  part  3015;  (c)  the 
USDA  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  Stale  and 
Local  Governments.  7  CFR  part  3016:  (d) 
the  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  7  CFR 
part  3017,  as  amended;  and  (e)  New 
Restrictions  on  Lobbying.  7  CFR  part 
3018;  (f)  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions,  7  CFR  part  3051;  and  (g)  the 
CSRS  regulations  implementing  the 
National  Environmental  Pohcy  Act  of 
1969  (NEPA).  7  CFR  part  3407. 

Program  Description 

CSRS  Contact:  Dr.  Wayne  K. 
Murphev;  Telephone:  (202)  401-4089. 

Approximately  5443,000  will  be 
available  for  this  program  in  fiscal  year 
1994.  Research  into  various  areas 
constraining  the  development  and 
acceptance  of  fuels  derived  from 
biological  sources  (biofuels)  is  solicited. 
The  topics  of  interest  are: 

a.  Benefit/costs  associated  with  the 
production  of  biomass,  its  conversion 
into  biofuels; 

b.  Environmental  impacts  of  using 
biofuels  including  carbon  sequestration, 
emissions  upon  conversion  and  use, 
system.s  sustainability.  and  life  cycle 
(growing,  processing,  and  use)  analysis; 

c.  Economic  analysis  of  costs  of 
alternative  fuels  including  infrastructure 
chang3s.  equipment  purchases  and/or 
modifications,  vehicle  conversion  and/ 
or  new  alternative  fuel  vehicle  costs, 
and  other  costs  associated  with 
establishing  biofueled  vehicle  fleets; 
and  development  of  biofuels  including 
production,  materials  compatibility  and 
assessment,  and  mitigation  of  engine 
deposits  and  emissions; 

a.  Development  of  co-products 
directly  resulting  fi-om  the  production  of 
biofuels. 

In  future  years,  the  guidelines  for  this 
program  will  be  adjusted  as  additional 
researchable  issues  arise  or  program 
progress  dictates. 

Format  for  Research  Grant  Proposals 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete.  The  administrative 
provisions  governing  the  Special 
Research  Grants  Program.  7  CFR  part 
3400.  set  forth  instructions  for  the 
preparation  of  grant  proposals.  The 
following  proposal  format  requirements 
are  in  addition  to  or  deviate  from  those 


contained  in  7  CFR  3400.4(c).  In 
accordance  with  7  CFR  3400.4(c).  to  the 
e.xtend  that  any  of  the  following 
additional  requirements  are  inconsistent 
or  in  conflict  with  the  instructions  at  7 
CFR  3400.4(c),  the  provisions  of  this 
solicitation  shall  apply. 

Length  of  Proposal.  Grant  proposals 
must  be  limited  to  15  pages  (singled- 
spaced  e.xclusive  of  required  forms, 
bibliography,  vitae  of  the  principal 
investigator(s),  senior  associate(s)  and 
other  professional  personnel,  and  the 
NEPA  statement  with  its  supporting 
documentation.  Information  should  be 
typed  on  one  side  of  the  page  only. 
Reduction  by  photocopying  or  other 
means  for  the  purposes  of  meeting  the 
15-pago  limit  is  not  permitted. 
Attachment  of  appendices  is 
discouraged  and  should  be  included 
only  if  pertinent  to  understanding  the 
proposal.  Re\iewers  are  not  required  to 
read  beyond  the  15-page  maximum  to 
evaluate  the  proposal. 

Application  for  Funding.  Attach  a 
completed  and  signed  "Application  for 
Funding,"  Form  Ci;RS-661,  to  the  front 
of  the  proposal.  The  "Special  Research 
Grants  Program"  should  be  indicated  in 
Block  7,  and  "Energy  Biomass/Biofuels" 
should  be  indicated  in  Block  8.  One 
copy  of  this  form,  preferably  the 
original,  must  contain  pen-and-ink 
signatures  of  the  principal 
investigator(s)  and  the  authorized 
organizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
Application  Kit.) 

Budget  Fomi  CSRS-55.  A  copy  of  the 
Form  CSRS-55,  along  with  instructions 
for  completing  it.  is  included  in  the 
Application  Kit.  Applicants  should  note 
the  special  instructions  shown  below 
when  completing  Form  CSRS-55: 

Item  D.,  "Nonexpendable 
Equipment."  Requested  items  of 
equipment  must  be  itemized  (by 
description  and  cost)  on  a  separate  shet-l 
of  paper  attached  to  Form  CSRS-55,  or 
in  the  body  of  the  proposal.  The  need 
for  all  requested  equipment  must  be 
fully  justified  in  the  proposal. 

Item  F..  "Travel."  The  type  and  extent 
of  travel  and  its  relationship  to  project 
objectives  should  be  described  and 
justified. 

Item  I.,  "All  Other  Direct  Costs." 
Subawards  are  to  be  shown  on  each 
budget  sheet  of  the  primary  budget. 
Subawardee  budgets  should  be  provided 
on  separate  forms  in  the  same  detail. 

Item  K.,  "Indirect  Costs.  '  The 
recovery  of  indirect  costs  under  this 
program  may  not  exceed  the  lesser  of 
the  grantee  institution's  official 
negotiated  indirect  cost  rate  or  the 
equivalent  of  14%  of  total  Federal  funds 
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awarded.  This  limitalion  also  applies  to 
the  recovery  of  indirect  costs  by  any 
subawardee  or  subcontract  and  should 
be  reflected  in  the  subrecipient  budget. 

Compliance  with  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  part  3407 
(CSRS's  implementing  regulations  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)),  the  environmental  data 
for  any  proposed  project  is  to  be 
provided  to  CSRS  so  that  CSRS  may 
determine  whether  any  further  action  is 
needed.  In  some  cases,  however,  the 
preparation  of  environmental  data  may 
not  be  required.  Certain  categories  of 
actions  are  excluded  from  the 
requirements  of  NEPA.  The  applicant 
shall  review  the  following  categorical 
exclusions  and  determine  if  the 
proposed  project  may  fall  within  one  of 
the  e.xclusions. 

(1)  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb. 3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  functions  of  programs,  such  as 
program  budget  proposals, 
disbursement,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities: 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 
'    (vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSRS  Categorical  Exclusions  (7  CFR 
3407.6) 

Based  on  previous  experience,  the 
following  categories  of  CSRS  actions  are 
excluded  because  they  have  been  found 
to  have  limited  scope  and  intensity  and 
to  have  no  significant  individual  or 
cumulative  impacts  on  the  quality  of  the 
human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 


practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSRS  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  a 
separate  statement  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  one  or  more  of  the 
categorical  exclusions  listed  above  and 
the  reasons  therefore.  If  it  is  the 
applicant's  opinion  that  tlie  project 
proposed  falls  withm  the  categorical 
exclusions,  the  specific  exclusion  must 
be  identified.  The  information 
submitted  shall  be  identified  in  the 
Table  of  Contents  as  "NEPA 
Considerations"  and  the  narrative 
statement  with  supporting 
documentation  shall  be  placed  after  the 
cover  sheet  of  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSRS  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exist  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

How  to  Obtain  Application  Materials 

Copies  of  his  solicitation,  the 
Application  Kit,  and  the  administrative 
provisions  governing  this  program,  7 
CFR  part  3400,  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  below:  Proposal 
Services  Branch,  Awards  Management 
Division,  Cooperative  State  Research 
Service,  U.S.  Department  of  Agriculture. 
Room  303,  Aerospace  Center,  Ag  Box 
2245,  Washington,  DC  20250-2245, 
Telephone:  (202)  401-5048. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number  to 
psb@csrs.esusda.gov.  which  states  that 


you  want  a  copy  of  the  apphcation 
materials  for  Fiscal  Year  1994  Special 
Research  Crants  Program,  Energy 
Biomass/Biofuels.  The  materials  will 
then  be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  must  be  submitted.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  peer  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with 
the  guidelines  contained  in  the 
administrative  provisions  which  govern 
the  Special  Research  Grants  Program,  7 
CFR  part  3400. 

All  copies  of  each  proposal  shall  be 
mailed  in  one  package.  Please  make  sure 
that  each  copy  of  each  proposal  is 
stapled  securely  in  the  upper  left-hand 
comer.  DO  NOT  BIND. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Where  and  When  To  Submit 
Applications 

To  be  considered  for  funding  during 
Fiscal  Year  1994.  proposals  must  be 
submitted  by  April  25,  1994. 

Proposals  submitted  through  the 
regular  mail  must  be  postmarked  by 
April  25.  1994,  and  should  be  sent  to 
the  following  address:  Proposal  Ser\ices 
Branch;  Awards  Management  Division; 
Cooperative  State  Research  Service;  U.S. 
Department  of  Agriculture;  room  303. 
Aerospace  Center;  Ag  Box  2245; 
Washington,  DC  20250-2245.  The 
telephone  number  is:  (202)  401-5048. 

Hand-delivered  proposals  must  be 
submitted  to  an  express  mail  or  a 
courier  ser\ice,  or  brought  to  the 
following  address  by  April  25,  1994: 
Proposal  Services  Branc  h;  Awards 
Management  Division;  Cooperative  State 
Research  Ser\ice;  U.S.  Department  of 
Agriculture;  room  303,  .Aerospace 
Center;  901  D  Street.  SW.;  Washington, 
DC  20024.  The  telephone  number  is: 
(202) 401-5048. 

Supplementary  Information:  The 
Special  Research  Grants  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.200.  For 
reasons  set  forth  in  the  final  Rule- 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  )une  24,  1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  Officinls. 
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Under  the  provisions  of  the 
Papervvori";  Reduction  .^ct  of  1980  (44 
use.  3504(h)).  the  collection  of 
information  rpquirements  contained  in 


this  Notice  have  been  approved  under 
0MB  Document  No.  0524-0022. 


Done  at  Washington,  DC,  this  8th  day  of 
March,  1994. 
William  0.  Carlson, 

Associate  Administrator,  Office  of  Grants  and 

Program  Systems. 

IFR  Dor  94-5741  Filed  3-10-94;  8;45  am) 
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Rules  and  Regulations 


Federal  Register 
Vol.  59.  No.  49 

Monday.  March  14,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxjer 
60  titles  pursuant  to  44  U.S  C.  15^0- 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendenl  of  Documents,  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531,  532,  550,  and  575 
RIN  3206-AF84 

Special  Pay  Entitlements  tor  Law 
Enforcement  Officers 

AGENCY:  Office  of  Personnel 

Management. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM).  in  conformance 
with  amendments  to  the  Federal 
Emplovees  Pav  Comparability  Act  of 
1990  (FEPCA)'made  by  the  Technical 
and  Misc~ellaneous  Civil  Servic:e 
.Amendments  Act  of  1992.  is  issuing 
final  regulations  to  amend  the  definition 
of  "law  enforcement  officer"  for  certain 
pay  purpo.ses  and  expand  coverage  of 
the  special  maximum  limitation  on 
relocation  bonuses  for  law  enforcement 
officers  to  five  additional  categories  of 
law  enforcement  employees. 
EFFECTIVE  DATE:  These  final  regulations 
are  el"fec:tive  on  April  13,  1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Herzberg,  (202)  606-1413. 
SUPPLEMENTARY  INFORMATION:  On 
Januan,'  fi,  1993.  OPM  published  interim 
regulation.s  to  implement  certain 
provisions  of  the  Technical  and 
Misjeilaneous  Civil  Service 
.Amendments  Act  of  1992  (Pub.  L  102- 
378,  October  2.  1992).  These  provisions 
include  (1)  an  expanded  definition  of 
"law  enforcement  officer"  in  section 
5541  of  title  5,  Ignited  States  Code  (with 
conforming  amendments  in  5  U.S.C. 
4521.  5542,  and  5547,  and  section  402 
of  PTPCA);  (2)  an  amendment  to  section 
404  of  FEPC'\  to  provide  OPM  with  the 
authority  to  determine  the  extent  to 
vs'hich  a  special  pay  adjustment  for  law 
enforcement  officers  may  be  paid  to  an 
employee  n^eiving  a  special  salary  rate 
under  5  U.S.C.  5305  or  similar  provision 


of  law;  and  (3)  an  amendment  to  section 
405  of  FEPCA  to  extend  application  of 
the  special  maximum  limitation  on 
relocation  bonuses  for  law  enforcement 
officers  to  the  categories  of  law 
enforcement  emplovees  listed  in  section 
405  of  FEPCA— i.e., 'Park  Police  officers. 
Secret  Ser\ice  Uniformed  Division 
officers,  special  agents  in  the  Diplomatic 
Security  Service,  and  probation  and 
pretrial  services  officers. 

The  60-day  public  comment  period 
ended  on  March  9,  1993.  Comments 
were  received  from  one  Federal  agency, 
one  employee  organization,  and  one 
individual.  These  comments  are 
summarized  below. 

Expanded  Definition  of  "Law 
Enforcement  Officer" 

An  agency  commented  that  the 
provisions  in  the  technic^il  amendments 
to  FEPCA  providing  special  pay 
adjustments  for  supervisory  and 
administrative  law  enforcement 
employees  who  are  not  eligible  for 
special  law  enforcement  retirement 
coverage  are  confusing  and  that  the 
criteria  should  be  applied  consistently 
across  the  board.  These  provisions  are 
in  law,  and  OPM  does  not  have  the 
authority  to  change  them.  The  law 
provides  four  definitions  of  "law 
enforcement  officer"  for  purposes  of 
special  pay  adjustments  that  differ 
according  to  an  employee's  retirement 
coverage  and  whether  his  or  her 
position  is  or  is  not  supervisory  or 
administrative. 

An  employee  who  meets  the 
definition  ot  "law  enforcement  officer" 
In  section  5541(3)  of  title  5,  United 
States  Code,  must  also  be  subject  to  the 
provisions  of  chapter  51  of  title  5, 
United  States  Code  (Classification),  in 
order  to  be  entitled  to  a  special  pay 
adjustment  provided  by  section  404  of 
FEPCA.  To  meet  the  definition,  an 
employee  must  be  a  "law  enforcement 
officer"  who — 

(1)  Is  subject  to  the  Civil  Service 
Retirement  System  (CSRS)  or  the 
Federal  Employees  Retirement  System 
(FERS),  is  in  a  primary  (nonsupervisor}') 
or  secondary  (supervisory  or 
administrative)  law  enforcement 
position,  and  is  actually  covered  by  the 
corresponding  special  law  enforcement 
reti'ement  provisions  of  CSRS  or  FERS; 

(2)  Is  subject  to  (CSRS),  is  in  a 
secondary  (supervisory  or 
administrative)  position  that  has  been 
approved  for  law  enforcement 


retirement  purposes,  but  is  not  eligible 
for  law  enforcement  retirement 
coverage; 

(3)  Is  subject  to  FERS  and.  as  in  (2). 
is  in  an  approved  sfKJondary  position, 
but  is  not  eligible  for  law  enforcement 
retirement  coverage;  or 

(4)  Is  not  subject  to  either  CSRS  or 
FERS  and  is  in  a  position  that  OPM 
determines  would  satisfy  one  of  the 
other  three  conditions  cited  above. 

In  addition,  an  employee  who  has  had 
law  enforcement  retirement  coverage 
granted  retroactively  for  service  while 
subject  to  5  U.S.C.  chapter  51  is  entitled 
to  the  special  pay  adjustment 
retroactively. 

An  agency  commented  that  there  is  a 
lack  of  congruence  between  the 
definitions  of  "law  enforcement  officer" 
under  CSRS  and  FERS  and  that  the 
classification  standards  should  provide 
specific  guidance  for  linking  law 
enforcement  duties  to  the  definition  of 
"law  enforcement  officer"  for  retirement 
purposes.  Questions  that  arise 
concerning  law  enforf:ement  duties  for 
the  purpose  of  determining  an 
employee's  entitlement  to  these  special 
pay  adjustments  must  be  handled 
within  the  context  of  the  technical 
amendments  to  FEPCA  and  law 
enforcement  retirement  law  and 
regulations.  Such  issues  are  not  within 
the  scope  of  a  classification  standard. 
Adding  a  discussion  of  these  issues  to 
classification  standards  would  add 
unneces.sarily  to  the  complexity  of  the 
standards  without  adding  materially  to 
the  quality  of  information  already 
provided. 

An  employee  organization 
commented  that  the  definitions  of  "law 
enforcement  officer"  in  these 
regulations  should  provide  guidance  on 
specific  positions,  job  series,  or  duties. 
Such  guidance  is  beyond  the  scope  of 
these  regulations.  The  criteria  for 
approval  of  a  position  as  a  primary  or 
secondary  law  enforcement  position  are 
in  5  CFR  part  831,  subpart  1,  for 
employees  subject  to  CSRS,  and  in  5 
CFR  part  842,  subpart  H,  for  employees 
subject  to  FERS.  Most  employees  who 
are  covered  by  law  enforcement 
retirement  provisions  are  criminal 
investigators.  Border  Patrol  Agents, 
Deputy  U.S.  Marshals,  correctional 
officers,  or  support  personnel  in 
correctional  institutions  who  have 
frequent  and  direct  contact  with 
inmates.  Most  Federal  police  officers  ore 
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not  Loverf'd  by  law  enfon;umcnt 
retirement  provisions 

Basic  Pay  for  Compulation  of  Special 
I'ay  .adjustments 

An  atJenty  commented  that  some  of 
its  attorneys  and  accountants  are  on 
nationwide  special  rates  under  5  U.S.C. 
5305  that  are  not  specifically  related  to 
law  enforcement  duties.  Some  of  these 
attorneys  and  accountants  have  been 
granted  retroactive  coverage  under  the 
law  enforcement  retirement  provisions. 
The  agency  believes  special  pay 
adjustments  for  LEO's  should  not  be 
based  on  nationwide  special  rates 
unless  the  special  rates  are  dii-ectly 
related  to  law  enforcement  duties. 

The  interim  reguliitions  for  special 
pay  entitlements  for  law  enforcement 
officers  published  on  January  8,  1993, 
provided  for  computation  of  special  pay 
adjustments  on  the  basis  of  a 
nationwide  or  worldwide  special  salary 
rale  under  5  U.S.C.  5305.  Such  a  rate 
was  included  in  the  definition  of 
"scheduled  annual  rate  of  pay"  in 
§  531.301  of  title  5.  Code  of  Federal 
Regulations. 

In  developing  regulations  for  the 
implementation  of  locality-based 
comparability  payments  under  5  U.S.C. 
5304,  0PM  determined  that  a  special 
law  enforcement  adjusted  rate  of  pay 
should  not  be  based  on  a  nationwide  or 
worldwide  special  salary  rate  under  5 
U.S.C.  5305.  The  final  regulations  for 
locality-based  comparability  payments 
publi.shed  on  December  30,'l99'3,  [58  FR 
09169]  removed  special  rates  of  pay 
under  5  U.S.C.  5305  from  the  definition 
of  "scheduled  annual  rate  of  pay"  in 
§  531.301.  It  should  be  noted  that 
special  pay  adjustments  continue  to  be 
ba.sed  on  the  special  rates  for  law 
enforcement  officers  provided  by 
section  403  of  FEPC\.  For  law 
enforcement  officers  who  were  receiving 
special  pay  adjustments  on  top  of 
special  rates  under  5  U.S.C.  5305,  the 
regulations  established  a  continued  rate 
of  pay  equal  to  the  rate  received  before 
this  change  became  effective  so  that 
thert^  would  be  no  loss  in  pay. 

Miscellaneous 

The  Office  of  Management  and  Budget 
changed  the  title  of  the  Boston  CMSA  to 
the  Boston-VVorcester-l-awrence.  MA- 
NH-ME-CT  CMSA,  effective  on  June 
30.  1993.  (.-Mthough  the  title  of  the 
Boston  CMS.\  changf'd,  the  geographic 
coverage  did  not  change).  AJso,  section 
62R  of  the  Treasury,  Postal  Service,  and 
General  Government  Appropriations 
Act,  1994  (Pub.  L.  10.3-123.  Ocjtober  28, 
1993).  amended  section  404  of  FEPCA 
by  striking  "Washington,  DC-MD-VA 
Metropolitan  Statistical  Area"  and 


inserting  in  its  place  "Washington- 
Baltimore.  DC-MD-VA-WV 
Consolidated  Metropolitan  Statistical 
Area."  This  amendment  became 
effective  on  October  28,  1993. 
Accordingly,  OPM  is  revising  the  titles 
of  the  Boston  and  Washington 
metropolitan  statistical  areas  in 
paragraph  (a)  of  the  definition  of 
"special  pay  adjustment  area" 
(§  531.301)  and  in  the  chart  in 
§  531.302(a). 

An  individual  called  OPM  staff  by 
telephone  and  pointed  out  that  an 
incorrect  citation  for  the  definition  of 
"law  enforcement  officer"  was  used  in 
5  CFR  575.302.  OPM  is  revising 
§  575.302  to  substitute  the  correct 
reference. 

OPM  is  taking  this  opportunity  to 
make  technical  corrections  to  two 
additional  regulatory  sections  to 
conform  with  changes  in  law.  The 
Technical  and  Miscellaneous  Civil 
Service  Amendments  Act  of  1992  (Pub. 
L.  102-378.  October  2.  1992)  revised  the 
divisor  for  computing  overtime  pay  for 
certain  prevailing  rate  employees  (i.e., 
those  employees  whose  pay  is  fixed  on 
either  a  monthly  or  annual  basis)  from 
2,080  to  2,087.  The  amendment  became 
effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  October  2, 
1992.  OPM  is  revising  5  CFR  5,50.113 
accordingly. 

In  addition,  OPM  is  correcting 
errontMJUS  citations  in  5  CFR  531.205(a) 
(3)  and  (4)  by  removing  the  reference  to 
"5  U.S.C.  5305"  and  inserting  "5  U.S.C. 
5303."  Prior  to  enactment  of  FEPCA, 
annual  adjustments  to  pay  schedules 
were  covered  under  section  5305  of  title 
5,  United  States  Code.  As  a  result  of  the 
FEPCA  amendments,  annual 
adjustments  are  now  covered  under 
section  5303.  The  references  in 
§  531.205(a)  must  bo  changed 
accordingly. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects 

5CFHPart531 

Government  employees.  Law 
enforcement  officers.  Wages. 

5  CFB  Part  532 

Administrative  practices  and 
procedures.  Freedom  of  Information, 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 


.T  CFR  Part  550 

Administrative  practices  and 
proc-edures.  Claims.  Government 
employees,  Wages. 

5  CFH  Part  575 

Government  employees,  Wages. 
U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  the  interim  rule 
amending  5  CFR  parts  531,  532,  550, 
and  575.  published  at  58  FR  3199  on 
January  8,  1993,  as  amended  by  the  final 
rule  published  at  58  FR  69159  on 
December  30,  1993,  is  adopted  as  final 
with  the  following  additional  changes: 

PAR  r  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  pnrt  531 
continues  to  read  as  follows: 

Authority:  5  ISC.  5115,  5307.  SXiS.  and 
diapti^r  54;  E.O.  12748,  56  FR  4521,  Tebruary 
4,  1991.  3  CFR  1991  Comp..  p.  316. 

Subpart  A  also  issued  under  section  302  of 
thfi  Federal  Employees  Pay  Comparabilitv 
Act  (.f  1990  (FEPCA),  104  Stat.  1462.  5  IJ'.S.C 

5304.  5305,  and  5553,  and  E.O.  12786.  56  FR 
67453.  December  30,  1991.  3  CFR  1991 
C^omp  ,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g).  5333,  5334(a),  5402,  and  7701(b)(2); 

Subpart  C  also  issued  under  section  404  of 
FEPCA.  104  Stat.  1466,  section  3(7)  of  Pub. 
L  102-378  (October  2,  1992),  section  302  of 
FEPCA,  104  Stat.  1462,  and  5  U.S.C.  5304, 

5305,  and  5553. 

Subpart  D  also  issued  under  5  U.S.C. 

5;335();)  and  7701(b)(2); 
Subpart  E  also  issued  under  5  U.S.C.  5336, 
Subpart  F  also  issued  under  5  U.S.C.  5304, 

530j(g)(l),  and  5553,  and  E.O.  12883.  58  FR 

63281,  November  29.  1993. 

§531.205    (Amended) 

2.  In  §531.205.  paragraphs  (a)(3)  and 
(4)  are  amended  by  removing  the 
reference  "5  U.S.C.  5305"  and  inserting 
in  its  place  "5  U.S.C.  5303". 

3.  In  §  531.301,  under  the  definition  of 
"special  pay  adjustment  area," 
paragraphs  (a)  and  (h)  are  revised  to 
read  as  follows: 

§531.301     Definitions. 

ft  *  *  «  * 

Spt'cial  pay  adjtistmfnt  area  '  '  ' 
(a)  Boston-Worcester-Lawrence.  MA- 
NH-ME-CrCMSA; 

•  *  *  *  ft 

(h)  Washington-Baltimore,  IX-MD- 
VA-WV  CMSA. 

4.  In  §  531.302,  paragraph  (a)  is 
revised  to  read  as  follows: 

§531.302    Determining  special  law 
enforcement  adjusted  rates  of  pay. 

(a)  To  determine  the  special  law 
enforcement  adjusted  rate  of  pay,  the 
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scheduled  annual  rate  or  pay  for  a  law 
enforcement  officer  whose  official  duty 
station  is  in  one  of  the  special  pay 
adjustment  areas  listed  below  shall  be 
multiplied  by  the  factor  shown  for  that 
area: 


Special  pay  adjustment  area 

Factor 

Boston-Worcester-Lawrence,     MA- 
NH-ME-CT  CMSA   

1.16 

Chicago-Gary-Kenosha,      IL-IN-WI 
CMSA 

1.04 

Los         Angeles-Rrverside-Orange 
County,  CA  CMSA  

1  16 

New    YorV-Norttiem    New   Jersey- 
Long       Island,       NY-NJ-CT-PA 
CMSA   

1  16 

Ptiiladelphia- Wilmington-Atlantic 
City,  PA-NU-DE-MD  CMSA 

San  Francisco-OaklanchSan  Jose, 
CA  CMSA   

1.04 
1  16 

San  Diego.  CA  MSA  

1  08 

Washington-Baltimore,  DC-MD-VA- 
WV  CMSA 

1  04 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

1.  The  authority  citation  for  subpart  A 
of  part  550  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5304  note,  5305  note, 
5541(2)(iv),  5548,  and  6101(c);  E.O.  12748.  3 
CFR  1991  Comp.,  p.  316. 

2.  In  §  550.113,  paragraphs  (d)  (1)  and 
(2)  are  revised  to  read  as  follows: 

§550.113    Computation  of  overtime  pay. 

«         «         *         «         * 

(d)  •  *  * 

( 1 )  If  the  rate  of  basic  pay  of  the 
employee  is  fixed  on  an  annual  basis, 
divide  the  rate  of  basic  pay  by  2,087  and 
multiply  the  quotient  by  one  and  one- 
half;  and 

(2)  If  the  rate  of  basic  pay  of  the 
employee  is  fixed  on  a  monthly  basis, 
multiply  the  rate  of  basic  pay  by  12  to 
derive  an  annual  rate  of  basic  pay, 
divide  the  annual  rate  of  basic  pay  by 
2.087,  and  multiply  the  quotient  by  one 
and  one-half. 


PART  575— RECRUITMENT  AND 
RELOCAnON  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

3.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  n04(a)(2),  5753.  5754. 
and  5755,  sec.  302  and  404  of  the  Federal 
Employees  Pav  Comparability  Act  of  1990 
(Pub.  L.  101-509).  104  Stat.  1462  and  1466, 
respectively;  EG  12748.  56  FR  4521, 
February  4!^  1991.  3  CFR  1991  Comp  .  p.  316. 

4.  In  §  575.302,  paragraph  (a}(4j  is 
revised  to  read  as  follows: 


§  575.302    Delegation  of  authority. 

(a)  •  *  • 

(4)  A  position  as  a  law  enforcement 
officer,  as  defined  in  §  550.103  of  this 
chapter; 

•         *         •         *         • 

[FR  Doc.  94-5785  Filed  3-11-94;  8:45  ami 
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5  CFR  Part  532 
RIN  3205-AF61 

Prevailing  Rate  Systems;  Champaign, 
Illinois,  NAF  Wage  Area 

agency:  Office  of  Personnel  * 

Management. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
regulation  to  abolish  the  Champaign,  IL. 
Federal  Wage  System  nonappropriated 
fund  (NAF)  wage  area  for  pay-setting 
purposes.  With  the  closing  of  Chanute 
Air  Force  Base  in  August  1993,  the  only 
NAF  employees  remaining  in  the 
Champaign  wage  area  are  those  located 
in  Vermilion  County,  IL.  This  regulation 
assigns  Vermilion  County  to  the  Marion. 
IN,  NAF  wage  area. 
EFFECTIVE  DATE:  Januarv  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shiflds,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On 
November  10,  1993,  OPM  published  an 
interim  rule  abolishing  the  Champaign, 
IL.  Federal  Wage  System  NAF  wage  area 
and  assigning  Vermilion  County,  IL,  to 
the  Marion,  IN,  wage  area  (58  FR 
59639).  OPM  received  no  comments 
during  the  30-day  comment  period. 
However,  the  interim  regulation  gave  a 
March  4,  1994,  effective  date  coinciding 
with  the  anticipated  effective  date  of  the 
Marion  wage  schedule  (reflecting  the 
90-day  delay  required  by  law  since 
1984).  Since  the  publication  of  the 
interim  rule.  Public  Law  103-123, 
which  phases  out  the  90-day  delay,  was 
enacted.  The  new  law  provides  that 
wage  adjustments  will  be  effective  on 
the  later  of  the  normal  wage  adjustment 
date  for  the  wage  area  or  the  first  day 
of  the  first  pay  period  beginning  on  or 
after  January  1,  1994.  The  normal  wage 
adjustment  dates  for  both  the 
Champaign  and  Marion  wage  areas  were 
in  December  1933.  Hence  under  the  new 
law,  wage  adjustments  for  both  of  these 
wage  areas  would  be  effective  on  the 
first  day  of  the  first  pay  period 
beginning  on  or  ifter  January  1.  1994. 
Because  of  the  mtorim  rule  abolishing 
the  Champaign  N'.*f  wage  area,  there  is 
no  new  wage  schedule  for  Champaign. 
In  order  that  Vermilion  County 


employees  may  receive  a  pay 
adjustment  in  January  1994,  as  required 
by  Public  Law  103-123,  the  effective 
date  of  the  wage  area  redefinition  must 
be  changed  from  March  4,  1994,  to 
January  1,  1994. 

Waiver  of  30-Day  Delay  in  EfTeclive 
Date  of  Final  Regulation 

Pursuant  to  section  553(d)(3)  of  title  5 
of  the  United  States  Code.  I  find  that 
good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  retroactively  to  January  1, 
1994.  so  that  Vermilion  County 
employees  may  receive  the  pay 
adjustment  required  by  Public  Law  103- 
123. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
record  keeping  requirements,  Wages. 

U.S.  Office  of  Personnel  Management 
Lorraine  A.  Green, 
Depu  ty  Director. 

Accordingly  the  interim  rule 
amending  5  CFR  part  532  published  on 
November  10.  1993,  (58  FR  59639).  is 
adopted  as  final  with  the  following 

change: 


PART  532- 
SYSTEMS 


-PREVAILING  RATE 


1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority;  5  U.S.C  5343.  5346;  §532  707 
also  issued  under  5  U.S.C.  552. 

m 

2.  Appendix  D  to  subpart  B  is 
amended  by  revising  the  for 
"Vermilion"  to  read  as  follows: 

Appendix  D  to  Subpart  B  of  Part  532— 
Nonappropriated  Fund  Wage  and 
Survey  Areas 


Indiana 

Marion 

Survey  area 

Indiana: 
Marion 

Areo  of  application:  Survey  area  plus: 
Vermilion* 


I  Kffi^ctive  date  January  1.  1994. 
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BJUJMO  COOe  S32S-ei-M 

DEPARTMENT  OF  AGRICULTURE 

Rural  Eiectrincation  Administration 

7  CFR  Part  1703 
RIN  0572-AA87 

Rural  Economic  Development  Loan 
and  Grant  Program;  Grants 

AGENCY:  Rural  Electrification 

Adniinistration.  USDA. 
ACnow;  Final  rule. 

SUMMARY:  The  Rural  Electrification 
.Administration  (REA)  hereby  amends  its 
regulation  on  the  Rural  Economic 
Development  Loan  and  Grant  Program. 
This  amended  regulation  establishes 
procedures  for  approving  and 
administering  grants,  clarifying  the 
eligible  uses  of  grant  funds, 
supplemental  funds  requirements,  and 
administrative  requirements  for  grant 
funds.  The  amendments  contained  in 
this  final  rule  will  facilitate  the  process 
whereby  REA  borrowers  can  apply  to 
REA  for  community  development  grant 
funding. 

EFFECTIVE  DATE:  This  regulation  is 
eff(M:tive  .A.[.ril  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  D.  Stockton.  Jr..  Assistant 
Administrator.  Economic  Development 
and  Technical  Services,  Rural 
Electrification  Administration, 
telephone  number  (202)  720-9552. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  0MB.      ' 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
F.xecutive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
will  not  have  any  retroactive  effect;  and 
(3)  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act 

The  .Administrator  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601  et  seq).  Based  on  current  and 
historical  funding  levels  for  this 
program  and  a  projected  average  size 
loan  and/or  grant  in  the  range  of 
$300,000  to  $400,000.  it  is  estimated 
that  50  to  60  loans  and/or  grants  will  be 
made  nationwide  each  year.  It  is 
projected  that  the  Rural  Economic 
Development  Loan  and  Grant  Program 
will  have  a  limited  impact  upon  small 
businesses  because  of  the  program's 
unique  delivery  system;  i.e.,  loans  and 
grants  will  be  made  through  REA 
financed  electric  and  telephone 
cooperatives  or  companies.  These 
entities  do  not  operate  as  credit 
institutions,  thus  they  do  not  seek  funds 
for  the  expressed  purpose  of  loan 
portfolio  expansion.  Rather.  REA 
financed  entities  request  REA  funding 
through  this  program  to  enhance 
economic  development  in  rural  areas  by 
funding  a  limited  number  of  selected 
development  projects.  Since  credit  is 
channeled  to  areas  which  are  generally 
underdeveloped  and  financially 
depressed,  job  creation  and  economic 
development  resulting  from  newly 
emerging  businesses  and  community 
facilities  funded  by  REA  does  not  pose 
undue  competition  or  other  adverse 
effects  upon  existing  businesses. 
Therefore,  this  final  rule  will  have  no 
effect  upon  businesses  or  entities  other 
than  those  to  be  funded  through  this 
program. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  final  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment 

Intergovernmental  Review 

The  program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  with  the  exception  of 
applications  for  Project  FeasibiUty 
Studies.  A  notice  informing  the  public 
of  the  intergovernmental  review 
coverage  was  published  in  the  Federal 
Register  on  March  20.  1989.  at  54  FR 
11426. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.854.  Rural  Economic 
Development  Loans  and  Grants.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 


Documents,  the  United  States 
Government  FVinting  Office. 
Washington.  DC  20402-9323. 

Information  Collection  ana 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
n;gulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  9609511)  and 
seclion  3504  of  that  Ad.  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  approved  by  OMB  under 
control  number  0572-0090.  Comments 
concerning  these  requirements  should 
be  directed  to  the  Office  of  Infonnation 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USDA,  room 
3201,  NEOB.  Washington.  DC  20503. 

Background 

On  February  15.  1989,  REA  published 
the  final  rule.  7  CFR  1709.  subpart  B.  in 
the  Federal  Register  (54  FR  6867). 
implementing  the  Rural  Economic 
Development  Loan  and  Grant  Program 
to  provide  funds  to  REA  Borrowers 
under  the  Rural  Electrification  Act  of 
1936.  as  amended  (7  USC  901  et  seq.) 
(Act).  This  proj^rnm  provides  zero- 
interest  loans  to  REA  Borrowers  for  the 
promotion  of  rural  economic 
development  and  job  crtjation  projects. 
On  .September  27.  1990.  REA  changed 
the  designation  of  this  rule  from  7  CFR 
part  1709  to  part  1703  (55  FR  39394). 
On  September  25.  1992.  REA  published 
a  final  rule  in  7  CFR  1703  subpart  B  (57 
F'R  44317)  to  revise  the  loan  program. 
The  revision  provided  additional 
information  to  potential  applicants  on 
the  selection  factors  and  rating  criteria, 
allowed  monthly  submittal  of 
applications  and  established  a 
maximum  amount  of  project  fiinding  as 
a  fixed  percentage  of  allocated  funds. 
Subsequently,  a  proposed  rule  was 
published  on  October  12.  1993  (58  FR 
52688),  to  establish  procedures  for 
approving  and  administering  grants  and 
make  minor  changes  to  enhance  the 
overall  program  delivery  for  the  zero- 
interest  loan  and  grant  program.  This 
final  rule  contains  the  provisions  set 
forth  in  the  proposed  rule  published 
October  12.  1993. 

This  rule  contains  provisions  for  grant 
funds  to  be  used  for  the  following 
purposes: 

1  The  establishment  and/or  operation 
of  a  revolving  loan  fund  by  RE.\ 
Borrowers;  and. 

2.  Pass-through  grants  in  conjunction' 
with  loans  for:  (a)  Project  feasibility 
studies  and  technical  assistance  for 
community  development,  business  start- 
ups, business  planning,  and  market 
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research,  (b)  business  Incubators 
established  by  non-profit  organizations, 
(c)  community  development  assistance 
by  non-profit  organizations,  (d)  projects 
operated  on  a  profit  or  non-profit  basis 
that  enhance  the  overall  quality  of 
medical  care  of  rural  residents,  and  (e) 
projects  by  profit  or  non-profit 
organizations  which  encourage  the  use 
of  advanced  telecommunications  for 
educational  and  medical  services. 

Several  conditions  for  grant  making 
have  been  established  under  this 
program  in  order  to  maximize  the 
benefits  of  the  grant  program,  conserve 
the  limited  funds  available,  and  provide 
for  the  efficient  admini.stration  of  grant 
making  by  REA: 

1.  With  the  exception  of  the 
establishment  and/or  operation  of  a 
revolving  loon  program,  grants  will  be 
made  only  in  conjunction  with  rural 
development  loans.  For  grants  to  REA 
Borrowers  to  establish  revolving  loan 
funds,  REA  Borrowers  will  be  required 
to  commit  their  funds  in  an  amount  no 
less  than  20  percent  of  the  REA  grant. 
For  all  other  projects  eligible  for  loan 
and  grant  funding,  that  portion  of 
project  cost  eligible  for  REA  funding 
may  be  funded  up  to  20  percent  with 
grant  funds. 

2.  As  with  zero-interest  loans,  all  REA 
projects  funded  with  grants  will  require 
a  minimum  of  20  percent  supplemental 
funding  for  project  costs.  Supplemental 
funds  m.ay  come  from  the  project  owner 
in  the  form  of  equity  funds,  private 
sources,  state  and  local  government 
sources,  other  Federal  Government 
sources,  the  borrower,  or  other  sources. 

3.  For  grants  made  in  conjunction 

v\  ith  zero-interest  loans,  grant  funding 
will  be  provided  only  in  sufficient 
amount  necessary  for  a  feasible  project. 
A  project  which  generates  sufficient 
revenue  to  show  feasibility  without 
grant  funds  is  not  eligible  for  a  grant. 

4.  In  determining  the  eligible  amount 
of  a  grant,  REA  will  base  the  appropriate 
amount  of  grant  funding  on  a  typical 
year  of  operation,  when  the  project  has 
generally  reached  its  target  income 
earning  potential. 

5.  Grant  funding  will  be  channeled,  to 
the  extent  practicable,  to  non-profit 
entities  which  have  a  broad  impact  on 
rural  economies.  However,  grant 
funding  will  be  available  for  project 
feasibility  studies  and  technical 
assistance  irrespective  of  entity  status. 
Also,  grant  funding  will  be  provided 
irrespective  of  entity  status  for 
enhancement  of  medical  care  and 
advanced  telecommunications  for 
educational  and  medical  services. 

In  addition  to  grant  making 
provisions,  several  changes  have  been 
made  to  the  loan  provisions  of  the  Rural 


Economic  Development  Loan  and  Grant 
Program.  These  changes,  addressed  in 
detail  in  the  proposed  rule  published  on 
October  12,  1993,  are  as  follows: 

(1)  Paragraph  (d)  of  §  1703.21  has 
been  revised  to  require  Borrowers  to 
deposit  zero-interest  loan  funds  into 
their  construction  accounts. 

(2)  Paragraph  (b)  of  §  1703.28  has  been 
revised  to  eliminate  the  S400,000 
limitation  on  the  size  of  zero-interest 
loans  and  grants  and  set  the  maximum 
amount  not  to  exceed  3  percent  of  the 
projected  amount  of  zero-interest  loan 
and  grant  funds  available  each  year. 
However,  the  REA  Administrator  will 
retain  the  authority  to  limit  funding 
below  the  3  percent  level,  and  a 
decision  in  this  regard  will  be  published 
in  the  Federal  Register  for  each  fiscal 
year.  For  fiscal  year  1994,  the  REA 
Administrator  has  determined  the 
maximum  amount  of  a  loan  and  grant  to 
be  $400,000. 

(3)  To  provide  REA  Borrowers 
additional  flexibility  to  fund 
worthwhile  community  development 
projects,  paragraph  (e)  of  §  1703.46  has 
been  eliminated  to  remove  the 
prohibition  against  funding  recreational 
facilities  unless  they  convincingly 
demonstrate  that  they  would  be  an 
integral  part  of  a  tourism  industry  in 
their  area. 

(4)  Paragraph  (b)  of  §  1703.61  has  been 
amended  to  clarify  that  the  grant  portion 
of  the  zero-interest  'oan  and  grant  will 
be  disbursed  to  the  borrower  only  upon 
completion  of  the  project.  This  will 
ensure  that  grant  funds  are  handled  so 
as  to  minimize  the  time  between 
disbursement  and  authorized  use  to 
comply  with  USDA's  Federal  Assistance 
Unifonn  Regulation.  7  CFR  parts  3015 
and  3016. 

(5)  Paragraph  (b)  of  §  1703.66  has  been 
revised  to  require  the  recipients  of  pass- 
through  loans  and  grants  to  furnish  a 
record  of  receipts  showing  total  project 
costs  to  verify  that  no  greater  than  80 
percent  of  project  costs  have  been 
funded  with  REA  zero-interest  loan  and 
grant  funds. 

(6)  Paragraph  (e)  of  §  1 703.66  has  been 
revised  to  allow  REA  field  accountants 
to  provide  a  rural  economic 
development  review  of  zero-interest 
loans  and  grant  funds.  This  revision 
will,  in  many  cases,  save  REA 
Borrowers  thousands  of  dollars  by 
eliminating  costs  of  formal  audits  which 
were  previously  required  in  accordance 
with  the  provisions  of  7  CFR  part  1773, 
"REA  Policy  on  Audits  of  Electric  and 
Telephone  Borrowers." 

(7)  Paragraph  (g)  of  §  1703.66  has  been 
revised  to  clarify  that  for  pass-through 
zero-interest  loans  and  grants.  REA 
Borrowers  must  require  project  owners 


to  provide  sufficient  financial, 
accounting  and  budget  information,  and 
other  records  deemed  necessary  to 
facilitate  audits  in  accordance  with  7 
CFR  part  3015  and  7  CFR  part  3016.  as 
appropriate  for  non-profit  entities,  and 
REA  rural  economic  development  loan 
reviews  for  projects  in  a  for-profit  status. 
Likewise.  p)aragraph  tg)  has  been  revised 
to  require  REA  Borrowers  receiving 
grants  for  establishment  of  revolving 
loan  funds  to  furnish  information  to 
allow  audits  in  accordance  with  USDA 
departmental  grant  regulations.  Copies 
of  these  grant  regulations  are  available 
to  REA  Borrowers  by  request. 

Comments 

REA  received  24  comments  regarding 
the  proposed  rule  which  were  taken  into 
consideration  in  preparing  the  final 
rule.  Comments  were  received  from  tbe 
following: 

(1 )  X'isions  Five  Group. 

(2)  Southeast  Alabama  Rogional  Planning 
and  Development  Commission. 

(3)  Coastal  Area  District  Development 
Authority. 

(4)  LaCreek  Electric  Association.  Inc. 

(5)  Nebraska  Rural  Electric  Association. 

(6)  National  Rural  Electric  Cooperative 
Association. 

(7)  National  Telephone  Cooperative 
Association. 

(8)  Edison  Electric  Institute. 

(9)  East  River  Electric  Power  Cooperative. 

(10)  Carolina  Electric  Cooperatives. 

(n)  Sequachee  Valley  Electric  Cooperative. 

(12)  Mid-Cumberland  Area  Development 
Corporation. 

(13)  Mid-East  Commission. 

(14)  Mcintosh  Trail  Regional  Development 
Center. 

(15)  North  Dakota  Association  of  Rural 
Electric  Cooperatives/North  Dakota 
Association  of  Telephone  Crxjperativcs. 

(16)  Greater  Egypt  Regional  Planning. 

(17)  Southwest  Tenne.ssee  Development 
District. 

(18)  Southwest  Arkansas  Planning  and 
Development  District. 

(19)  Eastern  Panhandle  Regional  Planning 
and  Development  Council. 

(20)  Northeast  South  Dakota  Energy 
Conservation  Corpwration. 

(21)  National  Association  cf  Development 
Organizations. 

(22)  North  Dakota  Commissioner  of 
Agriculture. 

(23)  Region  Nine  Development 
Commission 

(24)  Purchase  Area  Development  District 

The  comments  from  various 
organizations  including  REA  Borrowers., 
electric  and  telephone  utility  trade 
organizations,  economic  development 
organizations  and  state  governments 
reflected  broad  support  for  the  proposed 
rule. 

Most  of  the  organizations  made 
specific  recommendations  on  the 
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proposed  rule.  REA  has  considered  all 
comments  in  finalizing  this  regulation. 

A  number  of  the  comments  were  from 
entities  that  administer  existing 
Revolving  Loan  Funds  (RLFs)  or 
organizations  representing  entities  that 
administer  revolving  loan  programs. 
These  organizations  feel  that  grants 
should  not  be  directed  to  REA 
Borrowers  exclusively,  but  also  to 
existing  organizations  not  financed  by 
REA  that  operate  RLFs.  since  REA 
Borrowers  do  not  serve  all  of  rural 
America.  They  also  are  concerned  that 
they  would  be  unable  to  compete  with 
the  REA  Borrowers"  revolving  funds 
zero-interest  rate  loans. 

First,  grants,  as  well  as  zero-interest 
loans  administered  exclusively  through 
REA  Borrowers  are  in  accordance  with 
directives  established  in  the  Omnibus 
Reconciliation  Act  of  1987.  (Pub.  L. 
100-102.  101  Stat.  1330-20).  This  law 
was  created  in  a  context  where  electric 
and  telephone  Borrowers  who  had  made 
prepayments  on  loans  into  cushion  of 
credit  accounts  could  utilize  a  Rural 
Development  Subaccount  to  collectively 
draw  from  the  interest  earnings  from  the 
Borrowers'  cumulative  credit  resources 
to  reinvest  into  local  economic 
development  projects.  The  provisions  of 
the  proposed  rule  making  grant  funds 
available  exclusively  to  REA  Borrowers, 
as  a  result  of  their  prepayments,  are 
governed  by  legislation. 

REA  acknowledges,  however,  that 
many  rural  development  organizations 
are  well  qualified  to  administer  grant 
funds,  and  they  provide  a  valuable 
resource  for  local  or  regional  rural 
economic  development  efforts.  REA  will 
strongly  encourage  Borrowers  operating 
revolving  loan  funds  to  collaborate  with 
existing  organizations  involved  in  rural 
development  activities,  and  those 
organizations  are  urged  to  work  with 
REA  Borrowers  in  facilitating  i^ral 
development  projects.  This 
collaboration  and  assistance  could 
include  performing  local  or  regional 
studies  to  identify  area  economic 
development  needs,  assisting 
community  leaders  and  other  project 
owners  in  planning  and  implementing 
projects,  loan  packaging,  technical 
assistance  to  REA  Borrowers  in 
reviewing  loan  applications  and 
administering  the  revolving  loan  fund, 
and  coordinating  efforts  between  other 
entities,  including  public  and  private 
lending  institutions,  that  provide 
assistance  and/or  funding  to  rural 
development  projects.  REA  also 
encourages  state  Rural  Development 
Councils  to  become  active  participants 
in  planning  rural  development  projects 
and  coordinating  activities  between 
local  governments,  economic 


development  districts,  REA  Borrowers 
and  other  entities  operating  RLFs. 
However,  although  collaboration 
between  REA  Borrowers  and  other 
enitities  is  strongly  encouraged, 
legislation  requires  that  REA  Borrowers 
retain  the  ultimate  decision-making 
authority  and  responsibility  for  REA 
rural  development  loan  and  grant  funds. 

Regarding  possible  competition 
between  REA  Borrowers  and  other 
lenders,  it  should  be  emphasized  that 
REA  does  not  intend  for  REA  Borrowers 
to  compete  with  or  replace  existing 
services  of  RLFs,  or  other  public  or 
private  lenders,  but  merely  to  augment 
or  supplement  those  sources  of  funds. 
To  clarif>'  this  policy,  and  ensure 
effective  implementation,  §  1703.22(b) 
has  been  revised  to  require  Borrowers, 
within  their  RLE  rural  development 
plan,  to  document  coordination  of 
lending  activities  with  local 
organizations  operating  RLFs  and  other 
area  lenders.  The  nde  requires  such 
documentation  to  indicate  that 
Borrowers  will  not  compete  with,  but 
will  supplement  other  legal  sources  of 
financing.  Rural  development  plan 
documentation  which  complies  with 
REA  policy  will  be  stipulated  in  RLF 
agreements  between  Borrowers  and 
REA. 

Some  commenters  expressed  concern 
that  the  administrative  burden  for 
operating  RLFs  would  be  too  great  and 
REA  Borrowers  may  choose  not  to 
participate.  REA  has  minimized 
administrative  requirements;  thus  the 
burden  should  be  no  greater  for  the 
RLFs  than  for  zero-interest  loans. 
Although  the  REA  Borrowers  will 
decide  whether  or  not  to  establish  RLFs, 
REA  believes  the  potential  of  significant 
benefits  to  rural  residents  through  the 
RLF  provisions  will  encourage 
participation. 

There  were  a  number  of 
recommendations  concerning  purposes 
eligible  for  funding,  including 
comments  that  REA  should  make  grant 
funds  available  for  businesses  in  a  for- 
profit  status.  REA  believes  there  is 
adequate  flexibility  with  the  rule  as 
wTitten  regarding  eligible  projects.  The 
quality  of  the  proposal  and  the  degree 
of  benefit  to  the  rural  community  or  the 
potential  for  economic  development  are 
determining  factors  in  application 
approval.  It  should  be  noted  that  rural 
for-profit  and  non-profit  projects  alike 
may  be  able  to  obtain  grant  funds  in 
conjunction  with  zero-Interest  loans  for 
feasibility  studies  and  technical 
assistance.  In  addition,  for-profit  as  well 
as  non-profit  entities  that  enhance  the 
overall  quality  of  medical  care  or 
provide  advanced  telecommunications 
services  or  computer  networks  for 


medical  and  educational  services  may 
be  considered  for  grants  because  they 
may  facilitate  projects  which  will 
improve  the  rural  communities  overall 
and  provide  needed  services  to  rural 
America.  However,  generally,  REA 
desires  to  fund  non-profit  entities,  since 
grants  to  for-profit  entities  for  direct 
business  start-up  costs  could  result  in 
the  possibility  or  perception  that  grants 
would  provide  certain  for-profit  entities 
an  unfair  competitive  advantage  over 
those  entities  not  receiving  REA 
funding. 

It  was  also  suggested  that  housing  be 
included  as  eligible  for  funding  under 
the  regulation.  REA  recognizes  the  value 
of  adequate  housing  in  developing  rural 
areas.  However,  REA  believes  other 
federal  programs  are  available  to 
provide  housing,  and  grant  funds  will 
be  better  utilized  to  provide  broader 
community-wide  facilities  and 
infrastructure  improvements.  REA 
Borrowers  may,  in  accordance  with  a 
rural  development  plan  for  a  revolving 
loan  fund,  provide  housing  assistance 
from  those  funds  classified  as  non- 
Federal. 

Further,  it  was  suggested  that  grant 
funds  be  used  for  venture  capital 
purposes.  The  focus  of  the  rural 
economic  development  loan  and  grant 
program  is  to  allow  REA  Borrowers  to 
assist  projects  that  will  promote  rural 
development.  REA  intends  to  be  flexible 
in  meeting  this  objective:  thus, 
applications  will  be  evaluated  on  a  case 
by  case  basis. 

There  were  several  objections  to 
linking  grants  to  zero-interest  loans. 
Some  comments  urged  direct  grants  for 
feasibility  studies  and  technical 
assistance  be  provided  to  non-profit 
entities  and  that  grants  be  made 
outright,  without  loans,  to  economically 
distressed  local  governments.  REA  feels 
that  grants  for  feasibility  studies  or 
technical  assistance  will  most  likely  be 
effectively  used  in  conjunction  with 
loans.  Grants  in  conjundion  with  loans 
strengthen  the  loan  program  and 
maximize  the  benefits  derived  from  the 
limited  amount  of  grant  funding 
available.  No  change  is  being  made  to 
allow  direct  grants  to  economically 
distressed  local  governments;  however, 
provisions  of  the  program  as  written 
will  enable  REA  Borrowers  to  facilitate 
economic  development  in  distressed 
rural  areas  by  funding  worthwhile 
community  development  and  job 
creation  projects. 

Two  commenters  suggested  that  the 
10  percent  limitation  for  using  grant 
funds  for  administrative  costs  of  the 
RLFs  be  revised  to  provide  more 
fiexibility  in  determining  these  costs. 
No  change  is  being  made  to  the  program 
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at  this  time.  REA  feels  that  limiting  the 
funds  used  for  administrative  costs  will 
be  an  incentive  to  encourage  REA 
Borrowers  to  stress  prudent 
management  of  the  funds  and  maximize 
the  benefits  for  rural  development.  REA 
encourages  interested  rural 
development  organizations  to  work  with 
PvEA  Borrowers  to  minimize  overhead 
costs. 

Some  commenters  felt  REA's  grant 
funding  limitation  of  80  percent  of  the 
cost  of  establishing  the  revolving  fund, 
which  will  require  20  percent 
supplemental  funding  to  the  revolving 
loan  fund  by  the  Borrower,  is  overly 
restrictive.  These  organizations  stated 
that  this  Borrower  supplemental 
funding  requirement,  and  the 
supplemental  funding  requirement  for 
individual  projects,  was  too 
burdensome.  Additionally,  commentors 
objected  to  requiring  projects  be  funded 
by  REA  Borrowers  "up-front."  This 
requirement  was  set  forth  in  the 
proposed  rule's  preamble  paragraph 
entitled  "The  establishment  and/or 
Operation  of  a  Revolving  Loan  Fund  by 
IlEA  Borrowers".  §  1703.22(a)(3)  relating 
to  supplemental  funding  requirements, 
and  §  1703.22(h)(2).  "Requisition 
requirements",  which  requires 
Borrowers  be  reimbursed  BO  percent  of 
funds  expended  for  approved  projef;ts. 
REA  believes  the  supplemental  funding 
requirement  should  remain  applicable 
for  Borrowers  establishing  revolving 
loan  funds,  as  well  as  supplemental 
funding  for  individual  projects 
presently  required  for  zero-interest  pass- 
through  loans.  REA  has  found  that  the 
supplemental  funding  requirement 
specified  in  §  1703.23  of  the  rtgulation. 
OS  applied  to  individual  projects,  has 
been  beneficial  for  the  zero-interest  loan 
program  by  maximizing  the  use  of 
outside  funds.  Likewise,  REA  believes 
the  Borrower  supplemental  funding 
requirement  for  the  revolving  loan  fund 
will  be  equally  beneficial  for  the  grant 
selection  process  by  evidencing  a  degree 
of  Borrower  support  and  com.mitment  to 
the  revolving  loan  fund,  and  it  w-il! 
provide  REA  adequate  assurance  of 
effective  project  review  and  oversight 
resulting  in  projects  having  a  high 
probability  of  success. 

However,  REA  recognizes  that 
reiuibursing  Borrowers  only  80  percent 
of  funds  expended  "up  front"  for 
community  development  projects,  in 
order  to  achieve  Borrowers'  20  percent 
required  contribution  to  RLFs,  may 
place  an  undue  financial  burden  upon 
some  Borrowers  and  discourage 
program  participation.  In  addition,  REA 
recognizes  that  requiring  Borrowers  to 
initially  exhaust  their  financial 
resources,  as  well  as  the  \iF.A  grant 


funds,  will  rtsult  in  no  available  funds 
for  Borrowers'  revolving  funds  during 
the  first  year  or  two  of  operation  until 
payments  from  the  funded  community 
development  projects  are  received. 
Therefore.  REA  has  modified  the 
proposed  rule  in  §  1703.22(h)(2), 
"Requisition  requirements",  to  remove 
the  80  percent  reimbursement  provision 
and  allow  for  full  reimbursement  of 
Borrowers'  expended  funds  for 
approved  projects  funded.  However, 
consistent  with  the  supplemental 
funding  requirements  for  individual 
projects,  as  well  as  revolving  loan  funds 
set  forth  in  the  proposed  rule. 
Bo.t-rowers'  supplemental  funding 
requirements  to  the  revolving  loan  fund 
will  be  maintained.  Accordingly, 
paragraph  (a)(5)  in  §  1703.22  of  the  final 
rule  has  been  added  to  require  REA 
Borrowers  establishing  RLFs  to  submit  a 
coi..niitment.  in  the  form  of  a  board 
resolution,  to  provide  supplemental 
funding,  referred  to  as  "additional 
funding"  in  an  amount  no  less  than  20 
percent  of  the  REA  grant  approved.  The 
Borrower  will  be  required  to  provide 
documentation  that  the  additional 
funding  h.ns  been  deposited  in  the 
appropriate  account  in  §  1703.22(h)(1) 
of  this  final  rule  prior  to  grant 
disbursement.  This  paragraph  also 
reiterates  the  recjuirement  in 
§  1703.22(g)(2)  in  the  proposed  rule 
requiring  additional  funding  be  rtitained 
within  the  revolving  loan  fund. 
Additional  funding  for  revolving  loan 
funds  may  be  retained  initially  as  non- 
Federal  funds  for  any  rural  economic 
development  proiect(s),  subject  to  the 
normal  requirements  outlined  in 
§  1703.22(g).  For  example,  for  a 
S400.000  revolving  loan  fund  grant  from 
REA,  the  Borrower  may  requisition  100 
percent  of  REA's  portion  of  eligible 
project  costs.  However,  the  REA 
Borrower  will  commit  at  least  $80,000 
(20  percent  of  $400,000)  of  additional 
funds  to  be  used  for  rural  economic 
development  projects  in  accordance 
with  an  approved  rural  development 
plan  for  non-Federal  funds.  Since  the 
Borrower's  funds  provided  as  additional 
funds  may  be  considered  non-Federal 
monies  and  not  subject  to  "Federal 
monies"  restrictions  for  the  Rural 
Economic  Loan  and  Grant  Program  as 
outlined  in  the  regulation,  the  REA 
Borrower  can  retain  a  worthwhile 
degree  of  flexibility  to  fund  projects 
during  the  first  year  of  the  revolving 
loan  fund,  h  should  be  noted,  however, 
that  as  with  pass-through  zero-interest 
loans  and  grants,  projects  funded  with 
Federal  grant  funds  under  the  rtn-olving 
loan  provision  will  be  subject  to  the 
supplemental  funding  requirements  as 


outlined  in  §  1703.23  of  the  Rural 
Economic  Loan  and  Grant  Program 
regulation.  As  pointed  out  in  the 
comments,  REA  recognizes  that  many 
projects  may  have  limited  sources  of 
supplemental  funding  available.  In  this 
regard,  therefore.  REA  has  provided  a 
provision  in  §  1703.22(a)(5).  whereby 
Borrowers,  with  prior  approval  from 
REA,  may  use  all  or  a  portion  of  their 
additional  funding  to  assist  project 
owners  receiving  funding  through  the 
revolving  loan  provisions  to  meet  their 
supplemental  funding  requirements 
required  by  §  1703.23.  In  this  case,  such 
additional  funding  will  be  considered  as 
Federal  funds  and  subject  to  the 
requirements  and  restrictions  of  the 
regulation. 

Finally,  several  technical  changes 
have  been  made  to  the  proposed 
regulation  for  clarification  as  follows; 
(1)  Section  1703.21(d)  has  been  revised 
to  clarify  that  excess  interest  returned  to 
REA  will  not  be  used  to  reduce 
principal  indebtedness.  (2)  For 
revolving  loan  funds,  §  1703.22(a)(4)  has 
been  revised  to  clarify  that  reasonable 
servicing  fees  may  be  charged  regardless 
of  whether  Federal  or  non-Federal  funds 
are  involved.  (3)  Section  1703.20(a){R) 
has  been  revised  to  clarif\-  that  the 
overall  restriction  for  using  zero-interest 
loan  and  grant  funds  for  payment  of 
Borrower  salaries  is  subject  to  the 
operating  expense  allowance  for 
revolving  loan  funds.  (4)  Section 
1703.22(h)(1)  has  been  revised  to  add  to 
the  accounting  requirements,  additional 
ledger  accounts  to  record  interest 
income.  (5)  Section  1703.22(g)(2)  has 
been  clarified  to  require  Borrowers  to 
retain  interest  earned  from  non-Federal 
funds  within  the  revolving  fund  to  be 
used  in  accordance  with  their  approved 
Rural  Development  Plan  and  Scope  of 
Work  Plan.  (6)  Section  1703.22(g)(3)  has 
been  revised  to  require  REA  Borrowers 
that  terminate  the  revolving  loan 
program  without  obtaining  approval  by 
the  REA  Administrator  to  return  the 
amount  of  the  original  grant  to  REA.  (7) 
Section  1703.22(h)(2)  has  been  revised 
to  delete  the  requirement  for  account 
ledgers  to  be  submitted  as  a  prerequisite 
for  requisitioning  grant  funds  for 
revolving  loan  funds.  (8)  Section 
1 703.66(g)  has  been  revised  to  require 
REA  Borrowers  to  include  in  their  legal 
documents  the  requirement  for  project 
owners  to  provide  sufficient  financial, 
accounting  and  budget  information  and 
other  records  deem.ed  necessar)-  to 
facilitate  audits  in  accordance  with  7 
C.FR  part  3015  and  7  CFR  part  3016  for 
non-profit  entities,  and  REA  rural 
(economic  development  loan  reviews  for 
proje<.ts  in  a  for-profit  status. 


11706         Federal  Register  /  Vol.  59,  No.  49  /  Monday,  March  14,  1994  /  Rules  and  Regulations 


List  of  Subjects  in  7  CFR  Part  1703 

Community  development,  Grant 
programs — housing  and  community 
development,  Loan  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  out  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  1703— RURAL  DEVELOPMENT 

1.  The  authority  citation  for  7  CPT? 
part  1703  continues  to  read  as  follows: 

■Authority:  7  D.S.C.  901  et  seq.  and  950aaa 
et  seq. 

Subpart  B — Rural  Economic 
Development  Loan  and  Grant  Program 

2.  In  §  1703.12  of  this  subpart  B,  the 
following  definitions  are  added  in 
alphabetical  order  to  read  as  follows: 

§1703.12    Definitions. 

•  ■         •         •         • 

Bevohing  loan  program — a  program 
established  and  operated  by  the 
Borrower,  using  grant  funds,  the 
Borrower's  contribution  and  loan 
repavments  to  make  loans  to  businesses 
or  others  for  rural  economic 
development  and  job  creation  purposes. 

HTS— the  Rural  Telt'phone  Bank, 
established  as  a  body  corporate  and  an 
instrumentality  of  the  United  States,  to 
obtain  supplemental  funds  from  non- 
Federal  sources  and  utilize  them  in 
making  loans,  for  the  purposes  of 
financing,  or  refinancing,  the 
construction,  improvement,  expansion, 
acquisition,  and  operation  of  telephone 
lines,  facilities,  or  systems,  for  REA 
Borrowers  financed  under  sections  201 
and  408  of  the  Act. 

•  •        *        *        • 

Rural  economic  development — job 
creation  or  preservation  or  community 
facilities  improvement  projects  in  rural 
a.'-eas. 

***** 

Scope  of  work — a  detailed  plan, 
which  has  been  approved  by  the 
Administrator,  covering  the  work  to  be 
performed  by  the  loan  and/or  grant 
recipient  using  the  loan  and/or  grant 
funds. 

•  *  •  ■  • 

Technical  assistance — analysis  of 
facilities  or  processes,  managerial, 
financial  and  operational  consultation 
by  independent  qualified  entities  to 
assist  project  owners  to  identify  and 
evaluate  problems  or  potential  problems 
and  provide  training  to  enable  projef:t 
owners  to  successfully  implement. 


manage,  operate  and  maintain  viable 
projects. 


*         * 


3.  Paragraph  (c)  of  §  1703.17  is  added 
to  read  as  follows: 

§1703.17    Uses  of  zero-Interest  loans  and 
grants. 

***** 

(c)  Zero-interest  loans  and  grants  may 
be  used  for  Projecis  that  enhance  rural 
economic  development  by  providing 
advanced  telecommunications  services 
and  computer  networks  for  medical  and 
educational  services,  as  follows:  (1)  For 
telecommunications  end  use  and/or 
transmission  facilities;  and  (2)  Other 
portions  of  the  project,  such  as 
modifications  to  buildings  necessary  to 
accommodate  telecommunications 
equipment  for  medical  care  and  other 
services,  public  or  private  education, 
and  employment  training. 

4.  Sections  1703.18  and  1703.19  are 
added  to  read  as  follows: 

§  1703.18    Types  of  projects  eligible  for 
grant  funding. 

Grants  may  be  made  for  the  following 
purposes: 

(a)  The  establishment  and  operation 
of  a  revolving  loan  program  by 
Borrowers  in  accordance  with  §  1703.22; 

(b)  Project  feasibility  studies  to  assist 
for-profit  and  non-profit  entities  in 
conjunction  with  a  loan  for  an 
authorized  project.  Feasibility  studies 
will  include  management  assistance, 
consultation,  and  research  for  planning 
individual  projects  that  the  Borrower 
has  determined  will  benefit  the  rural 
community.  Feasibility  studies  which 
may  be  financed  under  this  section  must 
be  performed  by  qualified  entities 
subject  to  §  1703. 19(i),  General 
requirements  for  grant  funding. 
Feasibility  studies  must  address  the 
important  aspects  of  project  assessment 
and  planning  to  ensure,  to  the  extent 
practicable,  the  success  of  projects. 
These  include  the  market,  technical, 
economic,  financial,  and  managerial 
issues  related  to  project  feasibility. 
Feasibility  studies  may  be  funded  in 
connection  with  viable  projects  as  a 
reimbursement  to  the  project  owner  for 
expenses  incurred  during  the  initial 
planning  stages  of  the  project  prior  to 
project  funding  by  REA; 

(c)  The  acquisition  of  technical 
assistance  in  conjunction  with  projects 
funded  with  zero-interest  loans  to 
enable  for-profit  and  non-profit  entities 
to  obtain  analysis  of  facilities  and 
proces.ses.  managerial,  financial  and 
operational  consultation.  Grant  funds 
may  also  be  used  in  conjunction  with 
zero-interest  loans  to  enable  non-profit 
business  incubators  to  provide  technical 


assistance.  Technical  assistance  will 
enable  project  owners  to  identify  and 
evaluate  problems  or  potential  problems 
and  provide  training  in  order  that  they 
may  ultimately  implement,  manage, 
operate  and  maintain  viable  projects 
which  are  financed  with  zero-interest 
loan  funds.  Technical  assistance 
financed  under  this  section  must  be 
performed  by  qualified  entities  which 
are  independent  of  the  projeci  owner 
subject  to  §  1703. 19(i),  General 
reauirements  for  grant  funding; 

(d)  Business  incubators  established  by 
non-profit  organizations  to  assist  in 
developing  emerging  enterprises. 
Business  incubators  funded  in 
conjunction  with  zero-interest  loans 
will  include  those  facilities  in  which 
single  or  multiple  businesses  may  use 
premises,  support  staff,  computer 
software,  hardware,  telecommunications 
equipment,  machinery,  janitorial 
services,  utilities,  or  other  overhead 
facilities.  Grant  funding  may  also  be 
provided  to  allow  business  incubators  to 
provide  feasibility  studies  and  technical 
assistance  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section; 

(e)  Community  development 
assi.stnnce  to  non-profit  entities  and 
public  bodies  for  employment  creation 
projects,  or  other  projects  which  provide 
needed  community  facilities  and 
services; 

(f)  Facilities  and  equipment  to  public, 
for-profit  and  non-profit  entities  to 
provide  education  and  training  to  rural 
residents  to  facilitate  economic 
development.  Equipment  and  facilities 
may  be  funded  to  enable  rural 
businesses  to  provide  educational  and 
job  enhancement  skills  to  employees; 

(g)  Facilities  and  equipment  to  public, 
for-profit  and  non-profit  entities  to 
provide  medical  care  to  rural  residents. 
Equipment  and  facilities  may  be  funded 
to  enable  eligible  entities  to  provide 
medical  training  and  related 
professional  health  care  skills  to  rural 
health  care  providers; 

(h)  Projects  which  utilize  advanced 
telecommunications  and/or  computer 
networks  to  facilitate  medical  or 
educational  ser\'ices  or  job  training-  in 
accordance  with  paragraphs  (f)  and  (g) 
of  ih's  section. 

§1703.19    General  requirements  for  grant 
funding. 

(a)  Grants  made  under  §  1703.18(a). 
establishment  and  operation  of  a 
revolving  loan  program  by  Borrowers, 
will  be  limited  to  Borrowers  and  can  be 
made  without  zero-interest  loans.  Grants 
made  under  §  1703.18  (b)  through  (h) 
will  be  made  only  in  conjunction  with 
zero-interest  loans,  and  on  a  pass- 
through  basis. 
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(b)  Pass-through  grant  funding  for 
projects  under  §  1703.18  (b),  (c),  (f),  (g) 
and  (h)  will  be  available  for  non-profit 
and  for-profit  entities.  Pass-through 
grant  funding  for  projects  under 

§  1703.18  (d)  and  (e)  will  be  available 
only  for  non-profit  entities. 

(c)  All  projects  funded  with  zero- 
interest  loans  and  grants  will  require 
supplemental  funding  in  accordance 
with  §  1703.23.  For  grants  made  under 
§  1703.18(a),  the  portion  eligible  for 
REA  funding  may  be  fully  funded  with 
grant  funds.  For  all  other  grants  funded 
under  1703.18,  the  portion  of  project 
costs  eligible  for  REA  funding  may  be 
funded  up  to  20  percent  with  grant 
funds. 

(d)  Grant  funding  will  be  provided 
only  to  the  extent  necessary  for  a 
feasible  project.  A  feasible  project  is  a 
project  which  expects  to  generate 
sufficient  income  to  pay  operating 
expenses  and  debts  and  compensate  for 
depreciation  of  equipment  and  facilities 
for  the  project  which  is  to  be  funded  by 
REA.  Depreciation  must  be  based  on 
allowable  depreciation  schedules  as  set 
forth  by  the  United  States  Internal 
Revenue  Service.  Borrowers  whose 
analyses  of  projects  show  feasibility 
without  grant  funds  should  not  apply 
for  grant  funding.  Borrowers  requesting 
pass-through  grant  funds  will  base  grant 
funding  requests  on  borrower  projected 
income  and  expense  projections  for  the 
project,  and  documentation  regarding 
depreciation  of  the  equipment  and 
facilities  for  the  project.  The 
Administrator  will  determine  whether 
the  Borrower's  projections  of  income, 
expenses  and  depreciation  are 
reasonable. 

(e)  For  projects  that  project 
insufficient  operating  revenue  the  first 
two  years  to  show  feasibility,  borrowers 
should  first  consider  the  deferral 
provisions  set  forth  in  §  1703.29(b) 
before  determining  the  appropriate  level 
of  requested  grant  funding.  Zero-interest 
loan  and  grant  funding  will  be  approved 
in  accordance  with  paragraph  (d)  of  this 
section  based  on  the  option  which 
results  in  the  lowest  required  grant 
percentage. 

(f)  The  owner  of  the  pass-through 
project  that  receives  grant  funds  will  be 
encouraged  to  commit  that  the  project 
will  be  a  demonstration  project. 

(g)  Borrowers  or  project  owners  must 
demonstrate  the  availability  and 
commitment  of  other  sources  of  funding 
needed  to  complete  a  project  in  addition 
to  REA  loan  and/or  grant  funds,  prior  to 
the  first  advance  of  RE.^  funds. 

(h)  Feasibility  studies  and/or 
technical  assistance  funded  with  grants 
under  §  1703.18  (b)  and  (c)  must  be 
performed  by  entities  which  are 


independent  of  the  Borrower  and 
qualified  to  provide  such  services.  The 
project  owner,  if  deemed  qualified  in 
accordance  with  this  paragraph,  may 
furnish  a  feasibility  study  under 
§  1703.18(b).  Entities  furnishing 
technical  assistance  under  §  1703.18(c), 
must  be  independent  of  the  project 
owner.  To  be  deemed  qualified,  entities 
providing  feasibility  studies  and/or 
technical  assistance  must; 

(1)  Provide  sufficient  documentation 
evidencing  their  proven  ability, 
background  and  experience  to  furnish 
such  ser\'ices;  and 

(2)  Provide  sufficient  documentation 
evidencing  their  legal  authority  and 
capacity  to  furnish  such  services. 

5.  Section  1703.20  is  revised  to  read 
as  follows: 

§  1703.20    Ineligible  uses  of  zero-interest 
loans  and  grants. 

(a)  Zero-interest  loans  and  grants  must 
not  be  used: 

(1)  To  fund  or  assist  projects  of  which 
any  director,  officer,  general  manager  or 
significant  stockholder  of  the  Borrower, 
or  close  relative  thereof,  is  an  owner, 
stockholder,  partner  or  director,  or 
which  would,  in  the  judgment  of  the 
Administrator,  create  a  conflict  of 
interest  or  the  appearance  of  a  confiict 
of  interest.  The  Borrower  must  disclose 
to  the  Administrator  information 
regarding  any  confiict  of  interest, 
potential  conflict  of  interest  or  any 
appearance  of  a  conflict  of  interest.  The 
Administrator  will  determine  whether 
there  is  a  conflict  of  interest  or  whether 
any  potential  conflict  of  interest  or 
appearance  of  a  conflict  of  interest  may 
adversely  affect  REA's  interests.  A 
Borrower  organized  as,  or  consisting  of 
a  cooperative,  widely  held  mutual 
corporation,  tribal  government, 
municipal  power  corporation,  public 
power  district,  or  a  similar  widely  held 
organization  would  ordinarily  be  able  to 
have  an  ownership  interest  in  or  manage 
a  project  operated  on  either  a  for-profit 
or  non-profit  basis.  A  Borrower 
organized  as  a  closely  held,  for-profit 
corporation  with  more  than  5  percent  of 
its  stock  held  by  one  legal  person,  its 
subsidiary  or  an  affiliate,  would 
ordinarily  be  able  to  own  or  manage  a 
project  operated  on  a  non-profit  basis 
only: 

(2)  For  any  costs  incurred  on  the 
project:  (i)  Prior  to  receipt  of  the 
Borrower's  completed  application  by 
REA  during  an  application  period 
unless  the  Administrator  has 
specifically  approved  such  usage  in 
writing:  or 

(ii)  For  site  development,  the 
destruction  or  alteration  of  buildings,  or 
other  activities  that  would  adversely 


affect  the  environment  or  limit  the 
choice  of  reasonable  alternatives  prior  to 
satisfying  the  requirements  of  §  1703.32; 

(3)  By  the  Borrower  to  purchase  or 
lease  any  real  property,  materials, 
equipment,  or  services  from  its 
subsidiary,  an  affiliate,  or  significant 
stockholders,  officers,  managers  or 
directors  of  the  Borrower,  or  close 
relatives  thereof,  where  the  purchase  or 
lease  has  not  been  fully  disclosed  to  the 
Administrator  and  received  the 
Administrator's  prior  wntten  approval; 

(4)  By  the  recipient  of  a  pass-tnrough- 
loan  or  pass-through-grant  to  purchase 
or  lease  any  real  property,  materials, 
equipment,  or  services  from  the 
Borrower,  its  subsidiary,  an  affiliate  of 
the  Borrower,  or  significant 
stockholders,  officers,  managers  or 
directors  of  the  Borrower,  or  close 
relatives  thereof,  where  the  purchase  or 
lease  has  not  been  fully  disclosed  to  the 
Administrator  and  received  the 
Administrator's  prior  written  approval: 

(5)  To  pay  off  or  refinance  existing 
indebtedness  incurred  prior  to  receipt  of 
the  Borrower's  completed  application 
by  REA  or  for  refinancing  or  repaying  a 
loan  made  under  the  Act  or  a  program 
administered  bv  the  Administrator; 

(6)  For  any  electric  or  telephone 
purpose,  as  determined  by  the 
Administrator; 

(7)  For  the  Borrower's  electric  or 
telephone  operations  or  for  any 
operations  affiliated  with  the  Borrower 
unless  the  Administrator  has 
specifically  informed  the  Borrower  in 
writing  that  the  operations  are  part  of 
the  approved  purposes: 

(8)  To  pay  the  salaries  of  any 
employee  or  owner  of  the  Borrower,  its 
subsidiaries,  or  affiliates.  This 
restriction  does  not  prohibit  the  use  of 
loan  or  grant  funds  for  printing  and 
similar  costs  for  project  feasibility 
studies  it  has  prepared,  commissioned 
or  purchased  if  specifically  approved  bv 
the  Administrator.  This  restriction  is 
subject  to  the  operating  expense 
allowance  for  revolving  loan  funds  set 
forth  in  §1703.22  (a)(6); 

(9)  To  fund  feasibility  studies  and 
technical  assistance  as  set  forth  in 

§  1703.18  independently  of  projects 
which  are  funded  under  the  zero- 
interest  loan  and  grant  program; 

(10)  For  proposed  projects  located  in 
areas  covered  by  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501  et  seq); 
or 

(11)  For  anything  other  than  an 
approved  purpose. 

(b)  (Reserved! 

6.  Section  1703.21  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (b)  and  revising  paragraph  (d) 
to  read  as  follows; 
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§1703^1    Limitattons  on  ttM  use  of  lero- 
interest  loan  and  grant  funds. 

•  •         •         •         • 

(b)  •   •   •  Grant  funds  will  b« 
disbursed  to  the  Borrower  in  accordance 
with  §  1703.61(b). 
■        •        •        •        • 

(d)  The  Borrower  may  not  requisition 
zero-interest  loan  funds  unless  those 
funds  are  deposited  into  the  Borrower's 
REA  construction  fund  trustee  account. 
The  Borrower  will  be  required  to  set  up 
a  separate  Federally  insured  account 
OiUed  the  Rural  Economic  Development 
Account,  if  loan  funds  are  not  expected 
to  be  disbursed  within  two  months  after 
receipt  from  KEA.  All  interest  earned  on 
temporarily  deposited  zero-interest  loan 
funds  in  excess  of  S500  per  12-month 
period  must  be  used  for  approved 
purposes  or  returned  to  KEA.  Interest 
earned  in  excess  of  $500  per  12  month 
period  and  returned  to  REA  will  not  be 
used  to  reduce  the  Borrower's  principal 
indebtedness.  Grant  funds  will  be 
disbursed  by  REA  in  accordance  with  7 
CFR  parts  3015  and  301fi.  and  §  1703.61 
(b). 

•  •         •         •         • 

7.  Section  1703.22  is  added  to  read  as 

follows: 

§1703.22    Revolving  loan  program. 

Grant  funds  under  this  section  will  be 
provided  only  to  REA  Borrowers  on  a 
non  pass-through  basis.  REA  Borrowers 
will,  in  turn,  provide  loans  to  foster 
rural  economic  development  in 
accordance  with  this  subpart  and  the 
specific  requirements  of  this  section. 

(a)  General.  Grant  funds  disbursed  to 
P£A  Borrowers  to  establish  revolving 
loan  programs  under  this  section  are 
subject  to  the  following  requirements: 
(1)  "The  uses,  restrictions  and  limitations 
for  zero-interest  loans  set  forth  in 
§§1703.17,  1703.20  and  1703.21 
respectively: 

(2)  Loans  made  by  REA  Borrowers 
initially  lending  grant  funds  disbursed 
bv  REA  are  limited  to  types  of  projects 
specified  in  §  1703.18  (d),  (e).  (Q,  (g)  and 
(h).  Loans  m.ay  also  be  made  for 
feasibility  studies  and  technical 
assistance  in  accordance  with  §  1703.18 
(b)  and  (c),  respectively,  but  only  for 
those  types  of  projects  specified  in  this 
paragraph  (a)(2).  Loans  made  from 
repayments  of  the  initial  loans  made  by 
REA  Borrowers  may  be  used  for  any 
rural  economic  development  purpose  in 
accordance  with  a  prior  agreeoient 
between  the  Borrower  and  REA: 

(3)  All  other  requirements  relevant  to 
zero-interest  pass-through  loans  and 
grants  outlined  in  this  subpart,  except 
the  minimum  size  of  a  zero-interest  loan 
as  specified  in  §  1703.28(f): 


(4)  The  initial  loans  made  from  the 
revolving  loan  fund  using  the  grant 
funds  must  carry  an  interest  rate  of  zero 
percent:  however,  loans  made  from 
repayments  of  the  initial  loan  may  carry 
an  interest  rate  in  accordance  with  prior 
agreement  with  REA.  In  either  case,  the 
Borrower  may  charge  reasonable  loan 
servicing  fees: 

(5)  The  Borrower  will  provide  a  board 
resolution  certifying  a  commitment  to 
provide  and  maintain  additional 
funding  to  the  revolving  loan  fund  in  an 
amount  no  less  than  20  percent  of  the 
REA  grant  approved.  The  Borrower  will 
provide  documentation  that  the 
additional  funding  has  been  deposited 
in  the  appropriate  account  in 

§  1703.22(h)(1)  prior  to  grant 
disbursement.  This  requirement  does 
not  pertain  to  supplemental  funding 
requirements  for  individual  projects  as 
set  forth  in  §  1703.23.  Additional 
funding  required  in  this  paragraph 
pertains  only  to  borrowers  establishing 
revolving  loan  funds,  with  the  following 
provisions:  (i)  Use  of  additional  funding 
is  subject  to  requirements  set  forth  in 
paragraph  (b)  of  this  section  and  with 
REA  concurrence; 

(ii)  Individual  projects  funded  under 
this  section  are  subject  to  supplemental 
funds  requirements  set  forth  in 
§1703.23; 

(iii)  At  the  Borrower's  option  with 
REA  concurrence,  all  or  a  portion  of  the 
additional  funding  may  be  used  to  assist 
project  ovkmers  receiving  funding  from 
Federal  grant  funds  under  this  section  to 
meet  their  supplemental  funding 
requirements  set  forth  in  §  1703.23  of 
this  subpart.  Such  additional  funding 
will  be  deemed  as  Federal  funds  and 
accounted  for  in  accordance  with 
paragraph  (h)(l)(i)(A)  of  this  section  for 
electric  borrowers  or  paragraph 
(h)(l)(ii)(A)  of  this  section  for  telephone 
borrowers,  as  appropriate: 

(iv)  At  the  Borrower's  option,  all  or  a 
portion  of  the  additional  funding  may 
be  retained  as  non-Federal  funds,  for 
any  rural  economic  development 
project(s),  subject  to  paragraph  (g)  of 
this  section  and  REA  concurrence. 
Additional  funding  committed  as  non- 
Federal  will  be  accounted  for  in 
accordance  with  paragraph  (h)(l)(i)(E)  of 
this  section  for  electric  borrowers  or 
paragraph  (h)(l)(ii)(E)  of  this  section  for 
telephone  borrowers,  as  appropriate; 

(6)  Grant  funds  will  only  be  provided 
to  an  REA  Borrower  for  a  revolving  loan 
program  when  a  proposed  budget 
submitted  to  REA  demonstrates  and  the 
Borrower  agrees  in  writing  that  no  more 
than  10  percent  of  grant  funds  received 
are  used  to  cover  operating  expenses  of 
the  revolving  loan  program.  Operating 
expenses  include  the  costs  of 


administering  the  revolving  loan  fund 
and  the  provision  of  technical  assistance 
to  project  o\\mers.  All  proceeds  in 
excess  of  those  needed  to  cover 
authorized  expenses,  as  described 
above,  must  revert  to  the  revolving  fund 
and  be  available  for  re-lending  for 
eligible  projects.  Budgets  which  reflect 
expenses  incurred  in  operating  the  fund 
must  be  submitted  to  REA  annually; 

(7)  The  Borrower  may  charge 
reasonable  loan  servicing  charges.  For 
purposes  of  this  section,  loan  servicing 
charges  must  not  exceed  an  amount 
equal  to  the  sum  of  one  percent  per  year 
of  the  outstanding  principal  on  the  first 
day  of  each  year  on  each  project  owner's 
zero-interest  loan  which  is  made  from 
the  REA  grant  proceeds; 

(8)  The  Borrower  will  submit 
documentation  indicating  that  potential 
projects  which  are  eligible  for  funding 
have  sufficiently  progressed  in  the 
planning  stage  to  allow  grant  funding 
approved  for  a  revolving  loan  program 
to  be  requisitioned  by  the  Borrower, 
disbursed  by  REA,  and  loaned  to 
recipients  within  3  years  of  the  date  of 
grant  approval  by  REA.  Grant  funds  that 
nave  not  been  requisitioned  within  3 
years  will  be  cancelled,  unless  the 
Administrator  has  approved  an 
extension  in  writing.  Grant  funds  will 
be  disbursed  by  REA  in  accordance  with 
paragraphs  (d)  and  (g)  of  this  section, 

(9)  If  the  revolving  loan  program  is 
terminated,  further  disbursement  of 
grant  funds  will  be  cancelled. 
Repayments  of  loans  made  using  grant 
funds  which  have  been  disburs»jd  will 
be  used  in  accordance  with  the 
Borrower's  rural  development  plan; 

(10)  Payment  of  creditors  which 
provide  interim  or  construction 
financing  to  a  viable  project  for  eligible 
purposes  as  set  forth  in  §1703.17  of  this 
subpart  may  be  authorized.  Refinancing 
for  the  sole  purpose  of  replacing  higher 
interest  conventional  financing  with 
zero-interest  revolving  loan  funds  is  not 
authorized. 

(b)  The  Borrower's  rural  development 
plan.  REA  requires  that  the  revolving 
loan  program  be  admini.stered  in 
accordance  with  a  rural  development 
plan,  developed  by  the  Borrower  and 
approved  by  REA.  The  plan  must  be  of 
sufficient  detail  to  provide  REA  with  a 
complete  understanding  of  what  the 
Borrower  intends  to  accomplish  by 
administering  a  revolving  loan  program. 
The  rural  development  plan  will 
provide  the  mechanics  of  how  the 
revolving  loan  funds  will  be  disbursed 
to  the  project  owner.  The  rural 
development  plan  must  outline  the 
Borrower's  plans  for  administering  the 
revolving  loan  program,  during  the 
initial  period  when  REA  grant  funds  are 
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lent  by  the  Borrower  and  after  the 
revolving  fund  becomes  non-Federal  in 
accordance  with  paragraph  (g)  of  this 
section.  The  plan  must  outline  the 
following:  (1)  Specific  objectives  for  the 
revolving  loan  program,  revolving  loan 
operating  procedures,  lending 
parameters,  maximum  and  minimum 
loan  amount,  and  types  of  projects  to  be 
funded; 

(2)  Documentation  of  Borrower's 
coordination  of  lending  activities  with 
other  local  entities  that  provide 
financing  for  rural  economic 
development  projects.  Such 
documentation  will  indicate  that  the 
Borrower  will  not  compete  with,  but 
supplement  other  sources  of  legal 
financing; 

(3)  Eligibility  criteria  if  other  than 
outhned  in  this  subpart; 

(4)  The  application  process  and 
method  of  disposition  of  the  funds  to 
the  project  owner;  and 

(5)  A  procedure  for  monitoring  the 
project  owner's  accomplishments  and 
reporting  requirements  by  the  project 
owner's  management. 

(c)  The  Borrower's  scope  of  work. 
Borrowers  appljing  for  grant  funding 
under  this  section  must  submit  a  scope 
of  work  to  REA.  Applications  for  grants 
under  this  section  will  be  evaluated  for 
funding  based  on  the  Borrower's  rural 
development  plan  in  paragraph  fb)  of 
this  section  and  the  scope  of  work.  The 
scope  of  work  mus1  contain  the 
following  items:  (1)  Documented  need 
for  grant  funds.  The  Borrower  must 
identify  a  sufficient  number  of  rural 
development  projects  of  the  tN^pe 
specified  in  §1703.18  (d).  (e).'(fl,  (g), 
and  (h)  which  are  currently  being 
plarmed  requiring  zero-interest  loans 
equal  to  the  amount  of  grant  assistance 
requested  from  REA.  These  projects  may 
be  supported  with  a  community 
facilities  plan,  or  other  development 
plan,  prepared  by  local  community 
loaders  in  cooperation  with  the 
Borrower.  For  each  project,  the 
Borrower  will  siibmit  information 
H'quired  under  §  1703.34; 

(2)  Documented  authority  and  ability 
of  the  Borrower  to  administer  a 
revolving  rural  development  loan 
program  in  accordance  with  the 
provisions  of  this  subpart.  The  Borrower 
must  provide  a  complete  listing  of  all 
persormel  responsible  for  administering 
this  program  along  with  a  statement  of 
their  qualifications  and  experience; 

(3)  Documented  abihty  of  the 
Borrower  to  commit  financial  resources 
under  the  cc  !:trol  of  the  Borrower  to 
assist  in  the  establishment  of  a  rural 
development  revoking  loan  program. 
This  should  include  a  statement  of  the 
sources  of  funding  for  the 


administration  of  the  Borrower's 
operations,  as  well  as  financial  and 
technical  assistance  for  projects; 

(4)  Documentation  that  the  Borrower 
has  secured  commitments  of  significant 
financial  support  from  public  agencies 
and/or  private  organizations  for 
supplemental  funding  to  support  a  rural 
development  loan  program; 

(5)  A  list  of  proposed  fees  and  other 
charges  the  Borrower  will  assess  the 
projects  it  funds;  and 

(6)  The  Borrower's  rural  development 
policy  for  non-Federal  funds  in 
accordance  with  paragraphs  (b)  and  (g) 
of  this  section. 

(d)  Grant  processing  and  approval. 
AppUcations  for  grants  to  establish 
revolving  loan  funds  will  be  reviewed  in 
accordance  with  §§  1703.45  and 
1703.46,  and  with  the  Borrower's  rural 
development  plan  and  scope  of  work 
outlined  in  paragraphs  (b)  and  (c)  of  this 
section.  Grants  will  be  processed  in 
accordance  with  §§1703.58  and 
1703.59. 

(e)  Disbursement  of  grant  funds. 
Borrowers  are  not  authorized  to 
commence  projects  to  be  funded  under 
this  section  until  those  projects  have 
been  submitted  for  authorization  in 
accordance  with  paragraph  (c)(1)  of  this 
section,  or  the  projects  have  been 
submitted  for  authorization  subsequent 
to  grant  approval  in  accordance  with 
paragraph  (e)(2)  of  this  section.  REA 
grant  funds  will  be  disbursed  in 
accordance  with  the  provisions  of  7  CT"R 
part  3015,  Uniform  Federal  Assistance 
Regulations,  on  a  reimbursement  basis, 
the  applicable  requirements  of  this 
subpart,  the  administrative  provisions 
outlined  in  paragraph  (g)  of  this  section, 
and  the  following  requirements: 

(1)  Only  projects  authorized  by  REA 
in  accordance  with  paragraphs  (c)(1) 
and  (e)(2)  of  this  section,  for  which 
adequate  documentation,  including 
receipts  for  e.xpenditures  and 
certification  of  approved  purposes,  are 
submitted  will  be  considered  for 
reimbursement; 

(2)  A  project  which  was  not  submitted 
prior  to  grant  approval  in  accordance 
with  paragraph  (c)(1)  of  this  section, 
may  be  authorized  for  funding 
subsequent  to  grant  approval.  A  project 
which  is  authorized  for  funding  under 
this  paragraph  will  be  considered  fur 
disbursement  at  the  first  allowable  time 
period  after  project  authorization  in 
accordance  with  paragraphs  (e)(3)  and 
(e)(4)  of  this  section.  Project 
authorization  after  grant  approval  is 
subject  to  tlie  following  requirements:  (i) 
The  project  meets  the  specific  objectives 
for  the  Borrower's  revolving  loan 
program  as  outUned  in  paragraph  {b)(l) 
of  this  section; 


(ii)  The  Borrower  presents  evidence 
that  the  project  requested  for 
authorization  can  be  funded  prior  to 
projects  which  were  authorized  prior  to 
grant  approval  in  accordance  with 
paragraph  (b)(1)  of  this  section;  and 

(iii)  REA  approves  the  project  for 
funding  in  accordance  with  §  1703.34; 

(3)  Grant  funds  requisitioned  for 
individual  projects  in  increments  of  less 
than  $100,000,  or  less  than  25  percent 
of  the  amount  approved  for  the 
revolving  loan  fund,  whichever  is  less, 
may  be  reimbursed  semi-annually. 
Submission  periods  for  requisitioning 
grant  funds  on  a  semi-annual 
disbursement  basis  will  be  14  days 
commencing  from  the  6-month 
anniversary  date  of  grant  approval; 

(4)  Grant  funds  requisitioned  for 
individual  projects  in  increments  of 
5100,000  or  greater,  or  at  least  25 
percent  of  the  amount  approved  for  the 
revolving  loan  fund,  whichever  is  less, 
may  be  submitted  for  reimbursement  at 
any  time. 

(f)  Reporting  requirements.  (1)  The 
Borrower  must  maintain  financial 
management  systems  and  retain 
financial  records  in  accordance  with  7 
CFR  part  3015,  Uniform  Federal 
Assistance  Regulations. 

(2)  Borrower  records  must  include  an 
accurate  accounting  and  source 
documentation  to  support  each 
transaction  involving  the  revolving  loan 
fund.  Records  are  subject  to  a  rural 
economic  loan  review  as  set  forth  in 

§  1703.66(g). 

(3)  SF-269,  "Financial  Status  Report," 
and  a  revolving  loan  program  activity 
report  will  be  required  of  all  Borrowers 
on  an  annual  basis.  Reports  will  be 
submitted  no  later  than  90  days  after 
December  31  of  each  year.  The  program 
activity  report  will  contain  an  aggregate 
list  of  projects  funded,  the  amount 
funded  for  each  project,  the  project 
repajTnent  schedule,  a  brief  description 
of  each  project,  the  project  objectives, 
whether  or  not  the  project  has  been 
completed,  and  the  projected  number  of 
jobs  created  or  saved  by  each  project. 
Reports  under  \hiz  paragraph  will  be 
required  until  all  grant  funds  have  been 
disbursed  and  projects  completed. 

(4)  A  performance  report  will  be 
required  for  each  project  funded  on  an 
annual  basis.  Performance  reports  will 
be  due  no  later  than  90  days  after 
December  31  ot  each  year.  Performance 
reports  will  be  submitted  until  one  year 
after  project  completion.  Project 
performance  reports  will  contain  the 
following:  (i)  A  comparison  of  actual 
accompUshments  during  the  reporting 
period  to  the  objectives  established  for 
the  project  and.  if  not  attained,  reasons 
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why  established  objectives  were  not 
met; 

(ii)  Problems,  delays,  or  adverse 
conditions  which  will  materially  affect 
attainment  of  planned  project 
objectives,  prevent  the  meeting  of  time 
schedules  or  objectives,  or  preclude  the 
attamment  of  project  work  elements 
during  established  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or 
contemplated  to  resolve  the  situation; 

(lii)  Projected  accomplishments  for 
the  next  reporting  period,  if  applicable; 
and 

(iv)  Status  of  compliance  with  any 
special  conditions  for  project  funding,  if 
applicable. 

[5]  Borrowers  must  report  and  remit 
interest  earned  on  advances  of  grant 
funds  deposited  in  interest  accounts  to 
REA  on  a  quarterly  basis  in  accordance 
with  7  CFR  part  3015.  Uniform  Federal 
Assistance  Regulations. 

ig)  S'on-Feaeral  funds.  Once  all  REA- 
derived  grant  funds  have  been  utilized 
by  the  Borrower  to  fund  rural 
development  projects  according  to  the 
provisions  of  this  section  and  the 
applicable  provisions  of  this  subpart, 
loans  made  by  the  Borrower  thereafter 
from  repayments  to  the  revolving  loan 
fund  shall  not  be  considered  as  being 
derived  from  Federal  funds  and  the 
requirements  of  these  regulations  will 
not  be  imposed  on  the  Borrower  or 
proje<:t  owners.  However,  the  Borrower 
will,  as  a  condition  for  receiving  a  grant 
under  this  section,  agree  to  the 
following  conditions:  (1)  To  maintain  a 
revolving  loan  account  to  promote  rural 
economic  development  in  accordance 
with  the  Borrower's  rural  development 
plan  for  non-Federal  funds  submitted  in 
accordance  with  paragraph  (b)  of  this 
section; 

(2)  To  maintain  the  additional 
funding  supplied  by  the  Borrower  in 
accordance  with  paragraph  (a)(5)  of  this 
section  and  interest  earnings  within  the 
revolving  loan  fund; 

(3)  Approval  may  be  granted  by  the 
Administrator  to  terminate  the  revolving 
loan  program,  or  modify  the 
requirements  set  forth  in  paragraphs 
(g)(1)  and  (g)(2)  of  this  section,  upon 
written  request  and  justification  by  the 
Borrower.  Should  the  Borrower 
terminate  the  revolving  loan  program 
without  obtaining  approval  by  the  REA 
Administrator,  the  Borrower  will  return 
the  amount  of  the  original  grant  to  REA. 

(h)  Administrative  provisions.  The 
requirements  of  this  paragraph  set  forth 
the  procedures  for  accounting, 
requisitioning  and  disbursement  of 
Federal  funds,  those  funds  initially 
disbursed  for  projects  which  may  be 
funded  in  accordance  with  an  approved 


rural  development  plan  and  scope  of 
work  submitted  by  the  Borrower. 
Disbursement  of  grant  funds  will  be 
approved  on  a  reimbursement  basis  after 
the  grant  agreement  is  executed  by  REA 
and  the  Borrower,  the  applicable 
provisions  of  this  subpart  are  met, 
subject  to  disbursement  restrictions  in 
paragraph  (e)  of  this  section,  and  the 
requirements  in  paragraphs  (h)  (1) 
through  (3)  of  this  section. 

(1)  Accounting  requirements. 
Accounting  will  be  performed  in 
accordance  with  7  CFR  part  1767, 
Accounting  Requirements  for  REA 
Electric  Borrowers,  or  7  CFR  part  1770, 
Accounting  Requirements  for  REA 
Telephone  Borrowers,  as  appropriate. 
The  Borrower  will  maintain  accounts 
for  the  revolving  funds  as  follows: 

(i)  REA  electric  Borrowers.  (A)  A 
general  ledger  Account  131.13,  "Cash- 
General — Economic  Development  Grant 
Funds.  "  The  Borrower  will  debit  this 
account  in  an  amount  equal  to  the 
amount  of  the  grant  received  from  REA,  . 
any  additional  funds  deemed  Federal 
from  the  Borrower  as  required  by 
paragraph  (a)(5)(iii)  of  this  section,  and 
all  other  funds  advanced  for  the  project, 
regardless  of  the  source,  if  controlled  by 
the  Borrower.  The  Borrower  will  credit 
this  account  for  all  expenditures  made 
with  Federal  funds  on  behalf  of  the  rural 
development  project. 

(B)  A  general  ledger  Account  124.1, 
"Other  Investments — Federal  Economic 
Development  Loans."  The  Borrower  will 
debit  this  account  in  the  amount  of 
Federal  funds  the  Borrower  advances  to 
non-associated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  account, 
a  corresponding  credit  will  be  made  in 
Account  131.13  in  paragraph  (h)(l)(i)(A) 
of  this  section.  This  account  will  be 
credited  with  repayments  of  loans  made 
with  Federal  economic  development 
grant  funds. 

(C)  A  general  ledger  Account  123.3, 
"Investment  in  Associated  Companies — 
Federal  Economic  Development  Loans." 
The  Borrower  will  debit  this  account  in 
the  amount  of  Federal  funds  the 
Borrower  advances  to  associated 
organizations  for  authorized  rural 
economic  development  projects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Account  131.13  in  paragraph  (h)(l)(i)(A) 
of  this  section.  This  account  will  be 
credited  with  repayments  of  loans  made 
with  Federal  economic  development 
grant  funds. 

(D)  Account  421,  "Miscellaneous 
Non-operating  Income."  The  Borrower 
will  credit  this  account  in  the  amount 
of  grant  funds  disbursed  by  REA 
resulting  from  an  approved  requisition 


request  in  accordance  with  paragraph 
(h)(2)  of  this  section. 

(E)  A  general  ledger  Account  131.14. 
"Cash-General — Economic  Development 
Non-Federal  Revolving  Funds."  The 
Borrower  will  debit  this  account  with 
any  additional  funds  deemed  non- 
Federal  from  the  borrower  as  required 
by  paragraph  (ai(5)(iv)  of  this  section, 
cash  received  from  the  repayment  of 
loans  made  from  accounts  in  paragraphs 
(h)(l)(i)(B),(h)(l)(i)(C),(hKl)(i)(F),and 
(h)(l)(i)(G)  of  this  section.  The  Borrower 
will  credit  this  account  to  reflect  loans 
made  for  rural  economic  development 
projects  from  non-P'ederal  funds  from 
accounts  specified  in  paragraphs 
(h)(l)(i)(F)and(h)(l)(i)(G)Gfthis 
section. 

(F)  A  general  ledger  Account  124.2, 
"Other  Investments — Non-Federal 
Economic  Development  Loans."  The 
Borrower  will  debit  this  account  in  the 
amount  of  non-Federal  funds  the 
Borrower  advances  to  non-associated 
organizations  for  authorized  rural 
economic  development  projects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Account  131.14,  in  paragraph  (h)(l)(i)(E) 
of  this  section.  This  account  will  be 
credited  with  repayments  of  loans  made 
from  non-Federal  economic 
development  funds. 

(G)  A  general  ledger  Account  123.4, 
"Investment  in  Associated  Companies — 
Non-Federal  Economic  Development 
Loans."  The  Borrower  will  debit  this 
account  in  the  amount  of  non-Federal 
funds  the  Borrower  advances  to 
associated  organizations  for  authorized 
rural  economic  development  projects. 
For  each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Account  131.14,  in  paragraph  (h)(l)(i)(E) 
of  this  section.  This  account  will  be 
credited  with  repayments  of  loans  made 
from  non-Federal  economic 
development  funds. 

(H)  A  general  ledger  Account  171 
"Interest  and  Dividends  Receivable." 
The  Borrower  will  debit  this  account 
with  the  amount  of  interest  earned  on 
the  revolving  loan  fund.  The  Borrower 
will  credit  this  account  and  debit  the 
appropriate  cash  account  when  the  cash 
is  received. 

(I)  A  general  ledger  Account  419, 
"Interest  and  Dividend  Income."  The 
Borrower  will  credit  this  account  with 
the  amount  of  interest  earned  on  the 
revolving  loan  fund. 

(ii)  REA  telephone  Borrowers.  (A)  A 
general  ledger  Account  1130.4.  "Cash — 
General  Fund — Economic  Development 
Grant  Funds  (Class  A  Companies)",  or 
Account  1120.14,  "Cash-General 
Fund — Economic  Development  Grant 
Funds  (Class  B  Companies)."  The 
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Fiorrower  will  debit  the  appropriate 
account  in  an  amount  equal  to  the 
pmount  of  the  grant  received  from  REA. 
any  additional  funds  deemed  Federal 
from  the  Borrower  required  by 
paragraph  (a)(.5)(iii)  of  this  section,  and 
all  other  funds  advanced  for  the  project, 
regardless  of  the  source,  if  controlled  by 
the  Borrov.er.  The  Borrower  will  credit 
the  appropriate  account  for  all 
expenditures  made  with  Federal  funds 
on  behalf  of  the  rural  development 
project. 

(B)  A  general  ledger  Account  1402.4, 
"Other  Investments  in  Nonaffiliated 
Companies — Federal  Economic 
Development  Grant  Loans.'"  The 
Borrower  will  debit  this  account  in  the 
amount  of  Federal  funds  the  Borrower 
advances  to  nonaffiliated  organizations 
for  authorized  rural  economic 
development  projects.  For  each  debit  in 
this  account,  a  corresponding  credit  will 
he  made  in  the  appropriate  account  in 
paragraph  (h)(l)(ii)(A)  of  this  section. 
This  account  will  be  credited  with 
repayments  of  loans  made  from  Federal 
economic  development  grant  fimds. 

(C)  A  general  ledger  Account  1401.1. 
"Other  Investments  in  Affiliated 
Companies — Federal  Economir: 
Development  Grant  Loans."  The 
Borrower  will  debit  this  account  in  the 
amount  of  Federal  funds  the  Borrower 
advances  to  affiliated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  account, 
a  corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l)(ii)(A)  of  this  section.  This  account 
will  be  credited  with  repayments  of 
loans  made  from  Federal  economic 
development  grant  funds.      •» 

(D)  Aa;ount  73f)0,  "Other  Non- 
operating  Income  (Class  A  Companies)", 
or  Account  7300.  Non-operating  Income 
and  Expense  (Class  B  Companies),  as 
appropriate.  The  Borrower  will  credit 
these  accounts,  as  appropriate,  in  the 
amount  of  grant  fimds  disbursed  by  REA 
resulting  from  an  approved  requisition 
request  in  accordance  with  paragraph 
(h)(2)  of  this  section. 

(E)  A  general  ledger  Account  1130.5. 
"Cash — General  Fund — Economic 
Development  Non-Federal  Revolving 
Funds  (Class  A  Companies)",  or 
Account  1120.15.  "Cash— General 
Fund — Economic  Development  Non- 
Federal  Revolving  Funds  (Class  B 
Companies)",  as  appropriate.  The 
Borrower  will  debit  the  appropriate 
account  with  any  additional  funds 
deemed  non-Federal  from  the  Borrower 
as  required  by  paragraph  (a)(."j)  of  this 
.section,  cash  rec.eived  from  tlie 
r«pavment  of  loans  made  from  accounts 
;;i  paragraphs  (h)(l)(ii)(B).  (h)(l)(ii)(C). 
(h)(l)(ii)(F),and(h)(l)(ii)(G)ofthis 


section.  The  Borrower  will  credit  the 
appropriate  account  to  reflect  loans 
made  for  rural  economic  development 
projects  from  non-Federal  funds  from 
accounts  specified  in  paragraphs 
(h)(l)(ii)(F)and(h)(l)(ii)(G)ofthis 
section. 

(F)  A  general  ledger  Account  1402.5. 
"Other  Investments  in  Nonaffiliated 
Companies-Non-Federal  Economic 
Development  Grant  Loans."  The 
Borrower  will  debit  this  account  in  the 
amount  of  non-Federal  funds  the 
Borrower  advances  to  nonafTiliated 
organizations  for  authorized  rural 
economic  development  projects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
'the  appropriate  account  in  paragraph 
(h)(l)(ii)(E)  of  this  section.  This  account 
will  be  credited  with  repayments  of 
loans  made  from  non-Federal  economic 
development  funds. 

(G)  A  general  ledger  Account  1401.2. 
"Other  Investments  in  Affiliated 
Companies — Non-Federal  Economic 
Development  Grant  Loans."  The 
Borrower  will  debit  this  account  in  the 
amount  of  non-Federal  funds  the 
Borrower  advances  to  affiliated 
organizations  for  authorized  rural 
economic  development  projects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l)(ii)(E)  of  this  section.  This  account 
will  be  credited  with  repayments  of 
loans  made  from  non-Federal  economic 
development  funds. 

(H)  A  general  ledger  Account  1210. 
"Interest  and  Dividends  Receivable." 
The  Borrower  will  debit  this  account 
with  the  amount  of  interest  earned  on 
the  revolving  fund  loan.  The  borrower 
will  credit  this  account  and  debit  the 
appropriate  cash  account  when  the  cash 
is  received. 

(1)  A  general  ledger  Account  7320, 
"Interest  Income  (Class  A  Companies)", 
or  Account  7300.2,  "Interest  Income 
(Class  B  Companies)",  as  appropriate. 
The  Borrower  will  credit  this  account 
with  the  amount  of  interest  earned  on 
the  revolving  fund  loans. 

(2)  Requisition  requirements.  Grant 
funds  may  be  requisitioned  by  REA 
Borrowers  in  accordance  with 
disbursement  requirements  in  paragraph 
(e)  of  this  section.  Borrowers  will  be 
fully  reimbursed  for  funds  e.xpended  for 
approved  projecis  funded.  For  each 
completed  project,  the  Borrower  will 
submit  the  following  for  reimbursement: 
(i)  Standard  Form  270,  "Request  for 
Advance  of  Reimbursement"; 

(ii)  Copies  of  cancelled  checks  and 
other  verifiable  source  records 
supporting  the  tran.sactions;  and 


(iii)  Certification  and  evidence  that 
the  project  costs  to  be  reimbursed  are  for 
a  project  which  has  been  authorized  by 
REA  and  are  authorized  costs  for  that 
project. 

(3)  REA  review.  Requisition  requests 
will  be  evaluated  for  compliance  with 
loan  purposes  previously  submitted  by 
the  Borrower  for  project  authorization  in 
accordance  with  paragraphs  (c)(1)  or 
(e)(2)  of  this  section,  compliance  with 
the  Borrower's  rural  development  plan, 
accounting  documentation  submitted  in 
paragraph  (h)(1)  of  this  section,  and  the 
cancelled  checks  and  source  records 
submitted. 

8.  Paragraph  (b)  of  §  1703.28  is  revised 
to  read  as  follows: 

§  1703.28    Maximum  and  minimum  sizes  of 
a  rero-interest  loan  or  grant  application. 

•  •  •  •  * 

(b)  Regardless  of  the  projected  total 
amount  that  will  be  available,  the 
maximum  size  may  not  be  lower  than 
$200,000. 

•  •         •         •         * 

9.  Section  1703.30  is  amended  by 
revising  the  parenthetical  containing  the 
OMB  control  number  at  the  end  of  the 
section  to  read  as  follows: 

§  1703.30    Approval  of  agreements. 

•  •         •         •         * 

(.Approvnd  by  the  Office  of  Managomrnl  and 
Budget  under  control  number  0572-090090) 

10.  Section  1703.34  is  amended  by 
revising  paragraphs  (b)(5)  (ii)  and  (iii), 
and  addnig  paragraphs  (b)(5)  (iv)  and  (v) 
to  read  as  follows: 

§  1703.34     Applications. 

•  •  *  *  • 

(b)*    •    * 

(5)'    •    • 

(ii)  A  section  entitled  "Project 
Description"  as  set  forth  in  §  1703.36; 

(iii)  Except  for  applications  for  project 
ft^asibility  studies,  a  section  entitled 
"Environmental  Impact  of  the  Project" 
asset  forth  in  §1703.37; 

(iv)  Monitoring  plan.  For  a  pass- 
through  loan  and/or  grant,  a  copy  of  the 
Borrower's  plan  to  monitor  the  loan 
and/or  grant  and  ensure  that  the 
requirements  of  this  subpart  are  met; 
and 

(v)  Scope  of  work.  For  an  applic:ation 
for  a  loan  and/or  grant,  a  proposed 
scope  of  work  for  the  proje<:t. 

•  •        *        *        * 

11.  Set:tion  1703.46  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  by  removing  paragraph  (e).  and 
redesignating  paragraphs  (f),  (g).  (h).  (i). 
(j).  (k).  and  (1)  as  paragraphs  (e).  (f).  (g). 
(h),  (i),  (j),  and  (k),  respectively;  and  by 
adding  a  sentence  at  the  end  of  newly 
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designated  paragraph  (gji6){iv)  to  read 
as  follows: 

§  1 703.46    Documenting  the  evaluation  and 
selection  of  applications  for  zero-Interest 
loans  and  grants. 

(a)  The  Administrator  will  only 
consider  for  selection  applications  that 
n-quest  ^ands  for  purposes  as  set  forth 
Ui  §  1703.17  and  §  1703.18  and  are  not 
ij<eligible  under  §  1703.20.  as 
determined  by  the  .Administrator.  •   *    • 

•  •         •         ■         * 

Ig)*    '    • 

(6)  •    *    • 

(iv)  •   •   *  For  a  pass-through  loan 
ard  grant,  the  quality  of  the  Borrower's 
p'an  to  monitor  the  loan  and  grant  and 
assure  that  the  requirements  of  this 
subpart  and  7  CFR  parts  3015  and  3016 
are  met  v^-ill  also  be  considered. 

•  •        •        •        • 

12.  Section  1703.61  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a)  and  three  sentences  at  the 
end  of  paragraph  (b)  to  read  as  follows: 

§  1 703.61     DisbursefTierrt  of  zero-lnteresi 
loan  and  grant  funds. 

(a)  •    *    *  The  Borrower  or  project 
owner's  share  in  the  cost  of  the  project 
must  be  utilized  in  advance  of  REA 
zero-interest  loan  funds,  or  upon  REA 
approval,  on  a  pro-rata  distribution 
basis  with  loan  funds  during  the 
disbursement  period.  The  Borrower  or 
project  owner  will  not  be  p)€rmitted  to 
provide  its  contribution  at  the  end  of  the 
loan  disbursement  period. 

(b)  •    •    •  Prior  to  the  disbursement  of 
grant  funds  under  this  subpart,  the 
Borrower  will  provide  evidence  of 
fidelity  bond  coverage  as  required  by  7 
CFR  3015.17.  The  grant  portion  of  a 
pass-through  zero-interest  loan  and 
grant  will  be  disbursed  to  the  Borrower 
on  a  reimbursement  basis  after  all  other 
project  funds  have  been  utilized  and 
evidence  is  provided  that  the  project  has 
been  completed.  Grants  to  Borrowers  for 
establishment  of  revolving  loan  funds 
will  be  disbursed  in  accordance  with 
§1703.22  of  this  subpart. 

•  ft         *         *         • 

13.  Section  1703.66  is  amended  by 
revising  paragraphs  (b),  (d).  (e)  and  (g), 
and  by  adding  paragraphs  (h).  (i),  and 
(j).  to  read  as  follows; 

§1703.66    Review  and  other  requirements. 

•  •  •  •  • 

fb)  The  Borrower  must  require  the 
recipient  of  a  pass-through  loan  and 
grant  to  provide  an  itemized  list  to  the 
Borrower  that  shows  the  e.xpenditures 
made  on  the  project  for  approved 
purposes,  including  a  certification  to 
that  effect.  The  Borrower  will  also 
require  the  recipient  to  attach  invoices. 


receipts,  bills  of  sale,  and  other 
evidence  representing  the  items  on  the 
list  of  expenditures  that  at  least  total  the 
amount  of  the  REA  zero-interest  loan 
and  grant.  In  addition,  the  Borrower  will 
also  require  the  recipient  to  furnish  a 
record  of  itemized  receipts  showing 
total  project  costs  in  such  detail  that 
will  permit  auditors  to  establish  the 
REA  funding  percentage.  EEA's  legal 
agreements  will  include  the  terms  and 
conditions  that  the  Borrower  must 
require  in  its  agreement  with  the 
recipient  of  a  pass-through  loan  and 
grant  covering  the  use  and  intended 
schedule  of  expenditures  of  the  loan 
funds. 
***** 

(d)  The  legal  documents  executed 
between  the  Borrower  and  the 
Administrator  in  connection  with  a 
zero-interest  loan  and/or  grant  must 
contain  certain  provisions  giving  the 
Administrator  discretionary  rights  and 
remedies  in  the  event  a  Borrower  fails 
to  comply  with  this  subpart,  other 
Federal  regulations  and  statutes,  or  the 
terms,  conditions  and  requirements  of 
the  executed  legal  documents. 
Regardless  of  any  right  or  remedy  the 
Administrator  chooses  to  assert,  if  the 
Borrower  uses  any  zero-interest  loan 
and/or  grant  funds  other  than  for 
approved  purposes,  the  Borrower  will 
be  required  to  return  to  REA  the  amount 
used  for  unapproved  purposes.  An 
unauthorized  zero-interest  loan  amount 
which  is  returned  will  be  considered  a 
prepayment  on  the  REA  note. 

(e)  Borrowers  receiving  zero-interest 
loans  and/or  grants  will  be  subject  to  a 
rural  economic  development  review  of 
zero-interest  loan  and  grant  funds. 
***** 

(g)  Grants  provided  under  this 
program  will  be  administered  in 
accordance  with  7  CFR  part  3015  and  7 
CFR  part  3016,  as  appropriate.  Copies  of 
these  USDA  Uniform  Assistance 
regulations  can  be  obtained  by 
contacting  REA  in  Washington,  DC.  A 
Borrower  that  receives  a  grant  for  the 
establishment  of  a  revolving  loan  fund, 
or  project  owner  that  receives  a  pass- 
through  loan  and  grant,  will  be  subject 
to  requirements  under  these  regulations 
which  cover,  among  other  things, 
financial  reporting,  accounting  records, 
budget  controls,  record  retention  and 
audit  requirements.  For  pass-through 
loans  and  grants,  REA  Borrowers  will  be 
required  to  include  in  their  legal 
documents  the  requirement  for  project 
owmers  to  provide  sufficient  financial, 
accounting  and  budget  information  and 
other  records  deemed  reressary  to 
facilitate  audits  in  accordance  with  7 
CFR  part  3015  and  7  CFR  part  3016  for 


non-profit  entities,  and  REA  rural 
economic  development  loan  reviews  for 
projects  in  a  for-profit  status. 

(h)  For  pass-through  loans  and  grants 
awarded  under  this  subpart,  the 
Borrower  must  diligently  monitor 
performance  to  ensure  that  time 
schedules  are  being  met,  projected  work 
by  time  periods  is  being  accomplished, 
and  other  performance  objectives  are 
being  achieved.  The  Borrower  must 
submit  an  original  and  one  copy  of  each 
report  to  REA  on  an  annual  basis.  The 
project  performance  reports  shall 
include,  but  not  be  limited  to,  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period; 

(2)  Reasons  why  any  established 
objectives  were  not  met; 

(3)  A  description  of  any  problems, 
delays,  or  adverse  conditions  which 
have  occurred,  or  are  anticipated,  and 
which  may  affect  the  attainment  of 
overall  project  objectives,  prevent 
meeting  of  time  schedules  or  objectives, 
or  preclude  the  attainment  of  particular 
project  work  elements  during 
established  time  p)eriods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or  planned 
to  resolve  the  situation;  and 

(4)  Objectives  and  timetable 
established  for  the  next  reporting 
period. 

(i)  For  pass-through  loans  and  grants, 
a  final  project  performance  report  will 
be  required  with  the  last  SF  269, 
"Financial  Status  Report,"  available 
from  REA  in  Washington,  DC.  The  final 
report  also  must  provide  an  evaluation 
of  the  succ^s  of  the  project  in  meeting 
the  objectives  of  the  program.  The  final 
report  may  serve  as  the  last  annual 
report. 

(j)  Monitoring  requirements  for 
Borrowers  receiving  grants  for  revolving 
loan  funds  are  specified  in  §  1703.22. 

14.  Sections  1703.67  and  1703.68  are 
added  to  read  as  follows: 

§1703.67    Changes  In  project  objective  or 
scope. 

For  loans  and  grants  awarded  under 
this  subpart,  the  Borrower  must  obtain 
prior  approval  for  any  material  change 
to  the  scope  or  objectives  of  the 
approved  project,  including  changes  to 
the  scope  of  work  or  budget.  Failure  to 
obtain  prior  approval  of  changes  can 
result  in  suspension  or  termination  of 
grant  funds. 

§  1703.68    Loan  and  grant  termination 
provisions. 

(a)  Termination  for  cause.  The 
Administrator  may  terminate  any  loan 
and/or  grant  in  whole,  or  in  part,  at  any 
time  before  the  date  of  completion  of 


Federal  Register  /  Vol.  59.  No.  49  /  Monday.  March  14.  1994  /  Rules  and  Regulations         11713 


loan  and/or  grant  disbursement, 
whenever  the  Borrower  has  failed  to 
comply  with  the  conditions  of  the  loan 
and/or  grant.  The  Administrator  will 
promptly  notif)'  the  Borrower  in  writing 
of  the  determination  and  the  reasons  for 
the  termination,  together  with  the 
effective  date.  The  termination  date  will 
be  no  less  than  30  days  following 
receipt  of  the  termination  notice.  The 
Borrower  will  have  such  time  to  cure 
the  default,  or  to  state  why  it  feels  the 
loan  and/or  grant  should  not  be 
terminated.  The  Administrator  will  stay 
the  termination  upon  the  curing  of  the 
default,  and  may  delay  termination  if. 
sufficient  cause  has  been  given  by  the 
Borrower. 

(b)  Termination  for  convenience.  The 
Administrator  or  the  Borrower  may 
terminate  a  loan  and/or  grant  in  whole, 
or  in  part,  when  both  parties  agree  that 
the  continuation  of  the  project  would 
not  produce  beneficial  results 
commensurate  with  further  expenditure 
of  funds.  The  two  parties  will  agree 
upon  termination  conditions,  including 
the  effective  date,  and  in  the  case  of 
partial  terminations,  the  portion  to  be 
terminated.  The  Borrower  will  not  incur 
new  obligations  for  the  terminated 
portion  after  the  effective  date,  and  will 
cancel  as  many  outstanding  obligations 
as  possible.  The  Administrator  will 
allow  full  credit  to  the  Borrower  for  the 
Federal  share  of  unfulfilled  contractual 
obligations  which  were  incurred  in  good 
faith  by  the  Borrower  prior  to  grant 
termination. 

Subpart  C — [Amended] 

§§1703.80-1703.99    [Reserved] 

15.  Sections  1703.80  through  1703.99, 
which  are  presently  reserved  in  subpart 
B,  are  transferred  to  subpart  C. 

Dated:  March  7.  1994 

Bob  J.  Nash. 

L  'nder  Secretary.  Small  Community  and  Rural 
Development. 

(FR  Doc  94-5740  Filed  3-11-94. -8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-132-AD;  Amendment 
39-8854;  AD  94-06-06] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (.MI)), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
certain  maximum  brake  wear  limits  to 
be  incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
amendment  also  requires  that  the 
Airplane  Flight  Manual  be  revised  to 
include  certain  procedures  concerning 
operations  in  the  event  of  a  rejected 
takeoff  (RTO).  This  amendment  is 
prompted  by  an  accident  in  which  a 
transport  category  airplane  e.xecuted  an 
RTO  and  was  unable  to  stop  on  the 
runway  due  to  worn  brakes;  and  the 
subsequent  review  of  allowable  brake 
wear  limits  for  all  transport  category 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  loss  of 
brake  effectiveness  during  a  high  energy 
RTO. 

EFFECTIVE  DATE:  April  13,  1994. 
ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  S\V..  Renton. 
Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quani.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056:  telephone 
(206) 227-2145: fax (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (.AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
November  1.  1993  (58  FR  58307).  That 
action  proposed  to  require  that  certain 
maximum  brake  wear  limits  be 
incorporated  into  the  FA.A-approved 
maintenance  inspection  program:  and 
that  the  Airplane  Flight  Manual  (AFM) 
be  revised  to  include  certain  procedures 
concerning  operations  in  the  event  of  a 
rejected  takeoff  (RTO). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Another  commenter.  the  Air 
Transport  Association  (ATA)  of 
America,  questions  the  need  for  the 
proposed  AD.  This  commenter  is  aware 
of  the  FAA's  efforts  to  review  and 
determine  allowable  aircraft  brake  wear 
limits,  since  those  efforts  prompted  the 
issuance  of  a  series  of  AD's.  applicable 


to  U.S.-manufacturea  airplanes,  to 
mandate  maximum  brake  wear  limits. 
While  those  U.S.-manufactured 
airplanes  were  certified  to  new  brake 
criteria,  the  commenter  points  out  that 
airplanes  such  as  the  Fokker  Model  F28 
Mark  0100.  which  were  certified  under 
the  Joint  Airworthiness  Regulations 
(JAR)  criteria,  are  certified  to  worn  brake 
standards.  In  light  of  this,  the 
commenter  questions  why  the  FAA 
indicated  that  the  proposed  AD  was 
prompted  by  the  1988  accident 
involving  worn  brakes  on  a  McDonnell 
Douglas  Model  DC-10  airplane.  This 
commenter  states  that  U.S.  operators  of 
Fokker  Model  F28  Mark  0100  series 
airplanes,  at  the  time  of  airplane 
delivery,  implemented  within  their 
maintenance  programs  the  same  worn 
brake  criteria  as  proposed  in  the  notice; 
additionally,  these  operators'  FAA- 
approved  AFM's  already  reflect  this 
criteria.  Therefore,  this  commenter 
argues  that  there  is  no  basis  for  adopting 
the  proposed  rule  unless  it  can  be 
shown  that  U.S.  operators  cannot  safely 
adniini,ster  to  certified  brake  wear 
criteria  within  their  approved 
maintenance  programs. 

The  FAA  does  not  concur  with  this 
commenter's  suggestion  that  this  AD 
action  is  not  appropriate.  The  accident 
involving  the  Model  DC-10  was  the 
primary  reason  prompting  this  AD  and 
the  previously-issued  AD's  to  mandate 
specific  maximum  brake  wear  limits  on 
transport  category  airplane.  During  the 
process  of  promulgating  those  AD's,  the 
FAA  became  aware  that  not  all 
operators  were  following  the 
manufacturer's  recommended  brake 
wear  limits.  For  example,  in  one  case, 
three  different  operators  of  the  same 
model  of  airplane  were  found  to  be 
observing  three  different  maximum 
brake  w^ear  limits.  Further,  the  FAA  is 
aware  that,  until  recently,  not  all 
manufacturers  had  provided  brake  wear 
limits  that  met  the  FAA  criteria,  e.g., 
landing  distance  predicated  upon  single 
engine-out.  maximum  takeoff  weight, 
and  fully  worn  brakes.  The  purpose  of 
this  AD  is  in  no  way  an  attempt  to 
question  the  ability  of  U.S.  operators  to 
safely  administer  to  brake  wear  limits 
criteria;  its  purpose  is  to  establish  what 
those  brake  wear  limits  are, 

Several  commenters  request  that  the 
proposed  rule  be  revised  to  eiiminate 
the  requirement  to  replace  the  landing 
gear  sliding  member  after  an  RTO  event 
One  of  these  commenters  suggests  that, 
instead  of  requiring  replacement,  the 
proposed  rule  could  require  inspections 
of  the  sliding  member,  using  procedures 
that  are  currently  included  in  the 
Fokker  F28  Mark  0100  Aircraft 
Maintenance  Manual  (AMM)  05-51-01 
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This  commenfer  states  that  similar 
inspection  procedures  exist  for  most 
other  commercial  aircraft,  and  those 
procedures  have  proven  to  be  a  safe  and 
effective  method  of  evaluating  landing 
gears  for  the  effects  of  high  brake  heat. 
This  commenter  also  suggests  that 
additional  procedures  could  include 
inspection  of  the  axles  for  evidence  of 
discolored  or  peeling  paint  with 
cadmium  plating  that  is  blistered, 
wrinkled,  or  mottled  (signs  of  cadmium 
melting  and  resolidifying).  Cadmium 
melts  at  610  °F,  which  is  very  close  to 
the  tempering  temperature  of  ultra-high 
strength  steels;  therefore,  if  the 
cadmium  is  not  melted,  it  is  unlikely 
that  any  heat  damage  has  been  done  to 
the  steel  sliding  member  axle.  This 
commenter  notes  that  this  criteria  has 
been  used  for  other  aircraft,  and  this 
commenter  plans  to  contact  Fokker  to 
request  that  this  type  of  inspection 
criteria  be  added  to  the  Fokker  F28 
Mark  0100  AMM.  Further,  another 
commenter  states  that,  on  other  aircraft 
models  in  its  fleet,  it  regularly  performs 
a  visual  inspection  of  the  pistons 
following  an  RTO  to  determine  the 
amount  of  heat  that  the  piston  has  been 
subjected  to;  the  degree  of  discoloration 
of  the  paint  on  the  axle  and  the  amount 
of  damage  to  the  hydraulic  ho.ses  are 
evidence  of  the  amount  of  heat.  This 
commenter  also  plans  to  contaci  Fokker 
to  request  the  inclusion  of  this 
inspection  in  the  AMM. 

The  FA.-\  does  not  concur  with  the 
suggestion  to  revise  the  proposed  rule, 
at  least  at  this  time.  The  F.^A  has 
queried  Fokker  directly  about  the 
inspection  procedures  suggested  by 
these  commenters;  however,  Fokker  was 
not  aware  of  any  effective 
nondestructive  inspe<::tion  technique 
that  can  be  used  to  establish  whether 
cadmium  embrittlement  has  taken  place 
on  the  axle  after  an  RTO.  Fokker  did 
indicate  that  it  is  currently  working 
with  the  manufacturer  of  the  brakes  to 
devise  a  way  to  limit  the  exposure  of  the 
sliding  member  to  heat  from  the  brakes, 
which  in  turn  would  limit  the  need  to 
replace  the  sliding  member.  Once  an 
inspection  or  other  procedure  is 
developed  that  would  preclude  the 
necessity  of  replacing  the  sliding 
member,  the  FAA  would  consider 
further  rulemaking  on  this  issue.  In  the 
meantime,  under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  the  FAA 
would  consider  requests  for  the  use  of 
alternative  methods  of  complying  wnth 
this  rule,  provided  sufficient  data  are 
presented  to  justify  such  requests. 

One  commenter  requests  that  the 
proposed  entry  in  the  maintenance 
program  las  specified  in  paragraph  (b)  of 
the  proposal]  and  the  proposed  entry  in 


the  AFM  [as  specified  in  paragraph  (c) 
of  the  proposal)  be  revised:  This 
commenter  states  that  calculations  have 
shown  that  only  when  "flap  0"  is 
selected,  there  is  a  possibility  to  reach 
an  energy  level  that  can  cause  the  axle 
to  overheat.  Therefore,  those  entries 
should  include  a  statement  that,  during 
the  RTO  scenario,  the  flaps  would  have 
to  be  at  0  degrees.  The  commenter 
suggests  that  the  wording  of  both  entries 
be  changed  to  read  as  follows: 

"If  Pap  0  is  selected,  and  If  a  takeoff  is 

rejected  at  a  speed  greater  than  90  percent  of 
•   •   •  •• 

The  FAA  concurs  and  has  revised 
paragraphs  (b)  and  (c)  of  the  final  rule 
accordingly. 

This  same  commenter  suggests  that 
the  AFM  entry  prop)osed  in  paragraph 
(c)  be  reworded  to  include  language  that 
is  more  familiar  to  pilots,  who  will  be 
the  primary  users  of  this  information  in 
the  Limitations  Section.  Specifically, 
the  commenter  suggests  that  pilots 
would  be  more  familiar  with  the  term 
"Vi"  (takeoff  decision  speed)  than  with 
"Vmbe"  (maximum  brake  energy  limit 
speed).  The  commenter  states  that  use  of 
Vi  as  a  reference  is  more  appropriate 
than  Vmb£  in  this  context,  as  well,  since 
it  is  more  conservative  with  respect  to 
the  axle  overheat  problem.  Along  this 
same  line,  the  commenter  suggests  that 
the  AFM  wording  be  revised  to  indicate 
that  "the  rejected  takeoff  conditions 
should  be  reported  to  maintenance 
personnel  prior  to  the  next  takeoff'  and 
that  "further  dispatch  may  be  affected.  ' 
The  FAA  concurs  with  all  of  these 
suggestions  and  has  revised  paragraph 
(c)  of  the  final  rule  accordingly. 

Note:  If  a  pilot  were  to  report  a  rejected 
takeoff  event  to  maintenance  f>€rsonnel  and 
refer  the  V|  spaced  involved,  maintenance 
personnel  can  recalculate  the  V|  figure  to  a 
Vmbe  figure  by  means  of  a  graph  incorporated 
into  the  AMM. 

This  commenter  also  suggests  that 
proposed  paragraph  (b)  be  revised  to 
specify  the  part  numbers  of  the  main 
landing  gears  (MLG)  equipped  with  the 
sliding  members  that  need  to  be 
replaced.  Adding  a  reference  to  the  MLG 
part  numbers  would  avoid  any 
relationship  between  the  currently- 
installed  Eknvty  MLG's  and  other  brands 
of  MLG's  that  are  expected  to  be 
certified  and  installed  in  the  near  future. 
The  FAA  concurs  with  this  suggestion 
and  has  revised  paragraph  (b)  of  the 
final  rule  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 


determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  and  2  U.S.  0{>erators  will 
be  affected  by  this  AD. 

Although  (he  rule  requires  the 
incorporation  of  maximum  brake  wear 
limits  into  the  FAA-approved 
maintenance  inspection  program,  no 
other  specific  additional  action, 
inspection,  or  part  replacement  costs 
relative  to  that  requirement  are 
involved;  such  actions  are  currently  a 
part  of  the  normal  maintenance 
program.  However,  it  is  estimated  that  it 
will  require  20  work  hours,  at  an 
average  labor  rate  of  $55  per  work  hour, 
for  each  operator  to  incorporate  the 
brake  wear  limitations  into  its  FA-^- 
approved  maintenance  inspection 
program.  Based  on  these  figures,  the 
total  cost  impact  of  that  requirement  on 
U.S.  operators  is  estimated  to  be  $2,200, 
or  $1,100  per  operator. 

Additionally,  the  FAA  estimates  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
AFM  revision,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
that  requirement  on  U.S.  operators  is 
estimated  to  be  $4,565,  or  $55  per 
airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulator)'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FP  11034,  February  26.  1979);  and  (3) 
win  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  /Vmendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  1 4  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106tg);  and  14  CFR 
n.89. 

§39.13    [Amervded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-06-06  Fokker  Amendment  39-88S4. 
Docket  93-NM-132-AD. 


Applicability:  Model  F28  Mark  0100  scries 
airplanes,  equipped  with  hmke  part  numbers 
(P/N)  identified  in  paragraph  (a)  of  this  AD, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  brake  effectiveness 
during  a  rejected  takeoff,  accomplish  the 
following; 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 

(1)  Incorporate  the  maximum  brake  wear 
limits  specified  in  the  following  fables  into 
the  FAA-approved  maintenance  inspection 
program  and  comply  with  these 
measurements  thereafter. 


Table  1  .—Brake  Manufacturer;  Aircraft  Brakinks  Systems  Corp.  (ABS) 


Brake  P/N 


5008132-2 
5008132-3 
5008132-4 
5008132-5 
5008132-6 
5008132-7 


Maximum  settings — Non  refurbrshed 
brakes 


Maximum  wear  pm 

measurement 

(inch/mm) 


1.85"  (47  mm)  ... 
1  85'  (47  mm)  ... 
2.10"  (53.3  mm) 
2.10"  (53.3  mm) 
2.10"  (53.3  mm) 
2.10"  (53.3  mm) 


Alternate  wear 

measurement 

(inch/ mm) 


4.00"  (101.6  mm) 
4.00"  (101  6  mm) 
4.25'  (107.9  mm) 
4.25"  (107.9  mm) 
4.25 '(107.9  mm) 
4.25"  (107.9  mm) 


Note  1:  Measuring  instructions  for  non 
refurbished  brakes  can  tie  found  in  the  ABS 
Component  Maintenance  Manual  with  . 


Illustrated  Parts  List  AP-652  (Fokker  Manual 
No.  32-43-77)  or  in  ABS  Service  Bulletin 
FolOO-32-35.  ABS  Ser\ice  Bulletin  FolOO- 

TABLE  2 


32-35  does  not  contain  measurement 
information  relative  to  brake  P/Ns  5008132- 
2  and  -3. 


Brake  P/N 


5008132-2 
5008132-3 
5008132-4 
5008132-5 
5008132-6 
5008132-7 


Maximum  settings — Refurbished  brakes 


Maximum  wearpin 

measurement 

(inch/mm) 


1.85"  (47  mm)  ... 
1.85"  (47  mm)  ... 
2.20"  (55.9  mm) 
2.20"  (55.9  nvn) 
2.20"  (55.9  mm) 
2.20"  (55.9  mm) 


Alternate  wear 

measurement 

(inch/mm) 


4.00"  (101.6  mm) 
4.00"  (101 .6  mm) 
4.35"  (110.5  mm) 
4.35"  (110.5  mm) 
4.35 '(110.5  mm) 
4.35"  (110.5  mm) 


Note  2:  Refurbished  bra)<es  will  have 
"Rll-3"  etched  on  the  brake  housing 
adjacent  to  the  shuttle  valve. 

Note  3:  Measuring  instructions  for 
refurbished  brakes  can  be  found  in  the  AB.S 
Component  Maintenance  Manual  with 
Illustrated  Parts  List  AP-652  (Fokker  Manual 
No.  32-43-77)  or  in  ABS  Service  Bulletin 
FolOO-32-38. 

(2)  Any  brake  using  a  heal  stack  kit  with 
an  "R"  after  the  P/N  must  use  the  wear  pin 
length  specified  on  the  Airworthiness  Tag 
that  accompanies  each  heat  stack  kit,  and 
must  not  use  the  ■'Alternate  Wear 
Measur.-ment '  noted  in  Table  1  of  this  .AD 
under  "Non-Refurbished  Brakes"  to 
determine  the  brake's  maximum  wear  limit. 
Any  of  these  brakes  that  are  'AJorn  more  than 
the  f^iximum  wear  limit  must  be  replaced, 
prior  to  further  flight,  with  a  brake  that  is 


within  the  limits  specified  in  Table  2  of  this 
AD. 

(b)  Within  180  days  after  the  effective  date 
of  this  AD,  incorporate  the  following 
information  into  the  FAA-approved 
maintenance  program: 

"If  flap  0  is  selected;  and  if  a  takeoff  is 
rejected  at  a  speed  greater  than  90  percent  of 
the  scheduled  Maximum  Brake  Energy  limit 
speed  (V'mbe)  for  the  applicable  weight, 
altitude,  tempierature,  wind  conditions, 
runway  slope  and  brake  configuration  (if 
applicable),  and  if  any  brake  is  worn  to  90 
percent  or  more  of  its  brake  wear  limit:  The 
main  landing  gear  sliding  member  (identified 
with  one  of  the  following  main  landing  gear 
part  numbers:  201072011,  201072012, 
201072013, 201072014.  201072015.  or 
201072016)  should  be  replaced  with  a 
serviceable  sliding  member  in  accordance 


with  Fokker  Aircraft  Maintenance  Manual, 
section  32-11-08. 

Note:  Only  the  sliding  member  with  a 
brake  that  is  more  than  90  percent  worn  has 
to  be  replac"ecL" 

(c)  Within  180  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  AFM.  by  adding  the 
following  information.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"If  flap  0  is  selected,  and  if  a  takeoff  is 
rejected  at  a  speed  greater  than  90  percent  of 
the  scheduled  takeoff  decision  speed  (V,)  for 
the  applicable  weight,  altitude,  temperature, 
wind  conditions,  runwav  slope,  and  brake 
configuration  (if  applicable),  as  specified  in 
the  FAA-approved  AFM.  report  the  rejected 
takeoff  conditions  to  maintenance  prior  to 
next  takeoff  Dispiatch  may  be  affected." 
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(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  .Mrplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.^.\  Principal  Maintenance 
Inspector,  who  mafy  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  lo 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(fl  This  amendment  becomes  effective  on 
April  13.  1994. 

Issued  in  Reiyon,  Washington,  on  March  7, 
1  'W4 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice. 
jFR  Doc.  94-5700  Filed  3-11-94;  8:45  am) 

BILLING  CODE  4910-l^-U 


14CFRPart39 

[Docket  No.  94-ANE-09;  Amendment  39- 
8853;  AO  94-06-05] 

Airworthiness  Directives;  Hamilton 
Standard  14RF  Series  Propellers 

agency:  Federal  Aviation 
.administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Hamilton  Standard  14RF 
series  propellers.  This  action  adopts 
new  torquing  procedures  for  the 
propeller  hub  retaining  nuts,  requires 
initial  and  repetitive  torque  checks  of 
propeller  hub  retaining  nuts  using  those 
new  procedures.  In  addition,  this  AD 
requires  repetitive  visual  inspections  for 
e.xternal  propeller  oil,  investigation,  and 
removal  from  service  of  propellers  hubs 
found  cracked  or  with  undetermined 
leakage.  This  amendment  is  prompted 
by  reports  of  cracks  in  propeller  hubs 
that  initiate  in  hub  dowel  pin  holes  at 
the  connection  of  the  hub  to  the  engine 
flange.  The  actions  specified  in  this  AD 
are  intended  to  prevent  propeller  hub 
cracking  and  loss  of  engine  oil.  and 
possible  loss  of  a  propeller  blade  or  hub. 
DATES:  Effective  March  29.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  March  29. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  13,  1994, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention;  Rules  Docket  No. 
94-ANE-09,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hamilton 
Standard,  One  Hamilton  Road.  Windsor 
Locks.  CT  06096-1010.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  N\V., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Walsh.  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7158,  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  cracks  found  in 
some  Hamilton  Standard  Model  14RF- 
9,  14RF-19,  and  14RF-21  propeller 
hubs.  Through  testing  and  field 
investigation  the  FAA  has  determined 
that  insufficient  torque  of  the  propeller 
hub  retaining  nuts  has  resulted  in 
damage  by  fretting  within  the  dov\'el 
holes  and  subsequent  cracks  initiating 
in  the  hub  dowel  pin  holes  at  the 
connection  of  the  hub  to  the  engine 
flange.  The  FAA  has  also  determined 
that  the  present  torquing  procedures  for 
propeller  hub  retaining  nuts  on  this 
model  propeller  are  insufficient  to 
control  fretting  during  the  conditions 
experienced  in  service.  Therefore, 
through  engineering  analysis,  the  FAA 
has  determined  that  new,  more  stringent 
torquing  procedures  must  be  applied  to 
this  propeller  model  to  mitigate  this 
fretting  condition.  Cracks  that  may  be 
caused  by  this  condition  can  be  detected 
by  oil  leakage  not  explained  by  other 
conditions  such  as  leaks  in  the  blade 
seal,  the  pressure  relief  valve,  or 
actuator  assembly.  Since  undetermined 
oil  leakage  is  a  good  indication  of  cracks 
in  the  propeller  hub,  the  FAA  has  also 
determined  that  propellers  hubs  with 
unexplained  oil  leakage  must  be 
removed  from  service  and  inspected  for 
cracks  prior  to  return  to  service.  This 
fretting  condition,  if  not  corrected, 
could  result  in  propeller  hub  cracking 


and  loss  of  engine  oil,  and  possible  loss 
of  a  propeller  blade  or  hub. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Temporary- 
Revision  (TR)  No.  61-6,  dated  March  15, 
1993,  and  TR  No.  61-7,  dated  July  27. 
1993.  to  Hamilton  Standard 
Maintenance  Manual  (MM)  P5186, 
applicable  to  Model  14RF-9  propellers; 
TR  No.  61-6,  dated  April  8,  1993.  and 
TR  No.  61-7,  dated  July  27,  1993,  to 
Hamilton  Standard  MM  P5199, 
applicable  to  Model  14RF-19 
propellers:  and  TR  No.  61-4,  dated 
March  15,  1993,  and  TR  No.  61-5,  dated 
July  27,  1993,  to  Hamilton  Standard  MM 
P5189,  applicable  to  Model  14RF-21 
propellers.  These  TR's  describe  the  new 
torquing  procedures  for  torque  t.hecks  of 
propeller  hub  retaining  nuts,  and 
procedures  for  inspecting  propeller 
hubs  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Hamilton  Standard 
14RF  series  propellers  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  propeller  hub  cracking  and  loss 
of  engine  oil,  and  possible  loss  of  a 
propeller  blade  or  hub.  This  AD  requires 
an  initial  torque  check  of  the  propeller 
hub  retaining  nuts  within  30  days  after 
the  effective  date  of  this  AD,  the 
implementation  of  a  new,  more 
stringent  hub  retaining  nut  tightening 
procedure,  and  repetitive  torque  checks 
of  the  hub  retaining  nuts.  If  the  torque 
checks  of  the  hub  retaining  nuts  do  not 
meet  the  acceptance  critieria  of  the 
applicable  TR's  during  the  initial  or 
subsequent  repetitive  checks,  then  the 
propeller  hub  must  be  removed  from 
service  and  inspected  for  cracks  prior  to 
return  to  service.  Propeller  hubs  with 
crack  indications  must  be  removed  from 
service  and  replaced  with  a  serviceable 
propeller  hub  prior  to  further  fiight.  The 
FAA's  analysis  indicates  that  30  days 
will  be  sufficient  to  schedule  the  torque 
checks  without  adversely  affecting  flight 
safety. 

Subsequent  to  an  acceptable  initial 
torque  check  and  the  implementation  of 
the  new  hub  retaining  nut  tightening 
procedure,  this  AD  requires  a  one-time 
entry  in  the  propeller  maintenance 
records  that  the  new  tightening 
procedure  was  incorporated.  In 
addition,  all  future  propeller 
installations  should  follow  the  new 
installation  and  hub  retaining  nut 
tightening  procedure. 

The  AD  will  thereafter  require 
repetitive  torque  checks  at  intervals  not 
to  exceed  500  hours  time  in  service 
since  the  last  inspection.  In  addition, 
this  AD  requires  repetitive  visual 
inspections  for  external  propeller  oil, 
investigation,  and  removal  from  service 
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of  propellers  hubs  found  cracked  or 
with  undetermined  leakage.  These 
inspections  must  be  f)erformed  at 
intervals  not  to  exceed  70  hours  time  in 
service  (TIS)  since  the  last  inspection,  or 
at  line  checks,  whichever  occurs  first.  If 
the  leakage  is  found  to  be  caused  by 
other  than  a  leak  in  the  blade  seal,  the 
pressure  relief  valve,  or  actuator 
assembly,  the  leakage  may  be  due  to  a 
propeller  hub  crack  and  the  propeller 
must  be  removed  from  service  and 
replaced  with  a  serviceable  propeller 
prior  to  further  flight.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  applicable  TR's 
to  the  MMs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendjnent 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  wTilten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  DocJcet  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
comm.unications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-09."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effeas  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.xecutive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Elxecutive  Order  12866.  It 
has  been  determined  fiirther  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  PoUcies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  .\mendmcnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  App.  13M(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-06-05    Hamilton  Standard:  Amendment 
39-8853,  Docket  94-AN'E-09. 

Applicability:  Hamilton  Standard  Model 
14RF-9. 14RF-19.  and  14RF-21  propellers, 
installed  on  but  not  limited  to  Embraer  EMB- 
120  series.  Construcciones  Aeronauticas,  SA 
(CASA)  CN-235  series,  and  SAA&-SCANIA 
SF340  series  aircraft 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  propeller  hub  cracking  and  loss 
of  engine  oil.  and  possible  loss  of  a  propeller 
blade  or  bub,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  airworthiness  directive  (AD),  perform 
an  initial  torque  check  of  the  propeller  hub 
retaining  nuts,  as  follows: 

(1)  For  Hamilton  Standard  Model  14RF-9 
propellers,  in  accordance  with  Temporary 
Revision  (TR)  No.  61-6,  dated  March  15. 
1993.  to  Hamilton  Standard  Maintenance 
Manual  (MM)  P5186. 

(2)  For  Hamilton  Standard  Model  14RF-19 
propellers,  in  accordance  with  TR  No.  61-6, 
dated  April  8.  1993,  to  Hamilton  Standard 
MM  P5199. 

(3)  For  Hamilton  Standard  Model  14RF-21 
propellers,  in  accordance  with  TR  No.  61-4, 
dated  .March  15, 1993,  to  Hamilton  Standard 
MM  P5189. 

(b)  If  propeller  hub  retaining  nuts  are 
found  not  to  meet  the  acceptance  criteria  in 
accordance  with  the  applicaMe  TR  to  the 
Hamilton  Standard  MM's  during  the  initial 
torque  check  in  accordance  with  paragraph 
(a),  and  during  the  repetitive  torque  checks 
performed  in  accordance  with  paragraph  (e) 
of  this  AD.  remove  the  propeller  hub  from 
service  and  inspect  for  cracks  in  accordance 
with  the  applicable  TR's  listed  in  paragraph 
(a)  of  this  AD.  Remove  propeller  hubs  with 
crack  indications  and  replace  with 
serviceable  propeller  hubs  prior  to  further 
flipht 

(c)  If  the  initial  propeller  hub  retaining  nut 
torque  check  is  acceptable  in  accordance 
with  the  applicable  TR  listed  in  paragraph  la) 
of  this  AD,  supfwrt  the  propeller  with  an 
appropriate  lifting  fixture  and  loosen  all  the 
propeller  hub  retaining  nuts.  Tighten  the 
propeller  hub  retaining  nuts  as  follows: 

(1)  For  Hamilton  Standard  Model  14RF-9 
propellers,  in  accordance  with  TR  No.  61-7. 
dated  July  27,  1993.  to  Hamilton  Standard 
MMP5186. 

(2)  For  Hamilton  Standard  Model  14RF-19 
propellers,  in  accordance  with  TR  No.  61-7, 
dated  July  27, 1993.  to  Hamilton  Standard 
MM  P5199. 

(3)  For  Hamilton  Standard  Model  14RF-21 
propellers,  in  accordance  with  TR  No.  61-5. 
dated  lulv  27, 1993,  to  Hamilton  Standard 
MMPSlbs*. 

(d)  Make  a  one-time  entry  into  propeller 
maintenance  records  to  record: 

(1)  That  the  initial  torque  check  was 
performed; 

(2)  The  propeller  hub  retaining  nuts  were 
loosened  and  tightened  in  accordance  with 
paragraph  (c)  of  this  AD;  and 

(31  The  torque  values. 

(e)  Thereafter,  perform  repetitive  torque 
checks  at  intervals  not  to  exceed  500  hours 
time  in  service  since  the  last  inspection,  in 
accordance  with  the  applicable  TR  to  the 
Hamilton  Standard  MM's  listed  in  paragraph 
(3)of  this  AD. 

(f)  Install  all  propellers  after  the  effective 
date  of  this  AD  using  the  propeller  hub 
retaining  nut  tightening  procedure  defined  in 
the  applicable  TR  to  the  Hamilton  Standard 
MM's  listftd  in  paragraph  (c)  of  this  AD. 
Record  the  torque  values  in  accordance  with 
paragraph  (d)  of  this  AD. 

(g)  Visually  inspect  and  investigate  all 
external  propeller  oil  leakage  at  the  next  line 
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check,  or  within  70  hours  TIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
first.  If  the  leakage  is  found  to  be  caused  by 
other  than  a  leak  in  the  blade  seal,  the 
pressure  relief  valve,  or  actuator  assembly, 
the  propeller  must  be  removed  from  service 
2nd  replaced  with  a  serviceable  propeller 
prior  to  further  flight. 

(h)  Thereafter,  visually  inspect  and 
investigate  all  external  propeller  oil  leakage 
at  intervals  not  to  exceed  70  hoiu's  TIS  since 
the  last  inspection,  or  at  the  next  line  check, 
whichever  occurs  first.  If  the  leakage  is  found 
to  be  caused  by  other  than  a  leak  in  the  blade 
seal,  the  pressure  relief  valve,  or  actuator 
assembly,  the  propeller  must  be  removed 
from  service  and  replaced  with  a  serviceable 
propeller  prior  to  further  flight. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
F.A.\  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Boston 
Aircraft  Certification  Office. 

(j)  Special  fight  permits  may  be  issued  in 
accordance  with  F.'KR  21197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(k)  The  torque  checks,  retightening,  and 
installation  procedures  shall  be  done  in 
accordance  with  the  following  service 
documents 


Dcxument  No, 


TR  No  51-6  to 
Hamilton  Stand- 
ard MM  P5186. 

Total  pages  8. 

TR  No.  61-7  to 
Hamilton  Stand- 
ard MM  P5186- 

Total  pages  9 

TR  No  61-6  to 
Hamilton  Stand- 
ard MM  P5199 

Total  pages:  6, 

TR  No  61-7  to 
Hamilton  Stand- 
ard MM  P5199 

Total  pages:  7. 

TR  No  61-4  to 
Hamilton  Stand- 
ard MM  P5189. 

Total  pages:  8. 

TR  No  61-5  to 
Hamilton  Stand- 
ard MM  P5189 

Total  pages  7 


Pages 


1-6 


1-9 


1-6 


1-7 


1-8 


1-7 


Date 


Mar.  15,  1993. 


July  27.  1993. 


Apr.  8,  1993. 


July  27.  1993. 


Mar.  15,  1993. 


July  27.  1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  pari  51.  Copies  may  be  obtained 
from  Hamilton  Standard,  One  Hamilton 
Road.  Windsor  Locks.  CT  06096-1010. 


Copies  may  be  inspected  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive  Park, 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NVV.,  suite  700,  Washington,  DC. 

(1)  This  amendment  becomes  effective  on 
March  29.  1994. 

Issued  in  Burlington.  Massachusetts,  on 
March  7,  1994. 
Jay ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Sen-ire. 
|FR  Doc.  94-5704  Filed  3-11-94;  8:45  am) 

BILLING  CODE  4910-11-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 
[Docket  No.  90C-0221] 

Listing  of  Color  Additives  for  Coloring 
Sutures;  D4C  Violet  No.  2 

AGENCY;  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  D&C  Violet  No.  2  to  color 
poly(e-caprolactone)  absorbable  sutures 
for  general  surgery.  This  action 
responds  to  a  petition  filed  by  Concept, 
Inc. 

DATES:  Effective  April  14,  1994,  except 
as  to  any  provisions  that  may  be  stayed 
by  the  filing  of  proper  objections; 
WTitten  objections  by  April  13.  1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklavra  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  eind  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SVV..  Washington.  DC  20204, 
202-254-9511. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  August  6,  1990  (55  FR 
31897).  FDA  announced  that  a  color 
additive  petition  (CAP  0C0224)  had 
been  fi  led  by  Concept .  Inc . ,  11311 
Concept  Blvd.,  Largo.  FL  34643.  The 
petition  proposed  that  the  color  additive 
regulations  in  §  74.3602  D&-C  Violet  No. 
2  (21  CFR  74.3602)  be  amended  to 
provide  for  the  safe  use  of  D&C  Violet 


No.  2  as  a  color  additive  in  poly(£- 
caprolactone)  absorbabie  sutures  for 
general  surgery.  Since  the  publication  of 
the  filing  notice.  Concept.  Inc..  has 
changed  its  name  to  Linvatec  Corp.  The 
petition  was  filed  under  section  706 
(currently  section  721)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  376)  (currently  21  U.S.C. 
379e). 

II.  Regulatory  History 

The  regulatory  history  of  D&C  Violet 
No.  2  is  summarized  in  a  final  rule 
published  in  the  Federal  Register  of 
May  7,  1990  (55  FR  18865).  In  the  May 
1990,  final  rule  FDA  permanently  listed 
D&C  Violet  No.  2  for  use  in  coloring 
polymethylmethacrylate  intraocular 
lens  haptics  (§  74.3602)  in  response  to  a 
color  additive  petition  (CAP  9C0216).  In 
that  final  rule.  FDA  also  transferred  the 
listings  for  the  use  of  the  color  additive 
in  sutures  ft-om  §  74.1602  (21  CFR 
74.1602)  under  Subpart  B— Drugs  to 
§  74.3602  under  Subpart  D— Medical 
Devices.  Since  the  pubucation  of  the 
May  7,  1990,  final  rule,  §  74.3602  has 
been  amended  to  provide  for  the  safe 
use  of  D&C  Violet  No.  2  as  a  color 
additive  in  poliglecaprone  25  (e- 
caprolactone/glycolide  copolyoner) 
absorbable  sutures. 

III.  Applicability  of  the  Act 

With  the  passage  of  the  Medical 
Device  Amendments  of  1976  (Pub.  L. 
94-295).  Congress  mandated  the  listing 
of  color  additives  for  use  in  medical 
devices  when  the  color  additive  in  the 
device  comes  into  direct  contact  with 
the  body  for  a  significant  period  of  time 
(21  U.S.C.  379e(a)).  D&C  Violet  No.  2  is 
added  to  the  poly(£-caprolactone) 
absorbable  sutures  in  such  a  way  that  at 
least  some  of  the  color  additive  will 
come  into  contact  with  the  body  when 
the  sutures  are  in  place.  In  addition,  the 
sutures  are  intended  to  be  absorbed  by 
the  body,  and  during  the  phsorption.  the 
color  additive  will  be  deposited  in  body 
tissue.  Thus,  the  color  additive  will  be 
in  direct  contact  with  the  body  for  a 
significant  period  of  time. 
Consequently,  the  use  of  the  color 
additive  currently  before  the  agency  is 
subject  to  the  statutory  listing 
requirement. 

rV.  The  Color  Additive 

D&C  Violet  No.  2  is  principally  1- 
hydroxy-4-[(4-methylphenyl)amino]- 
9,10-anthracenedione  (CAS  Reg.  No.  81- 
48-1).  It  is  manufactured  by  either 
condensation  of  quinizarin  wilh  p- 
toluidine  or  by  condensation  of  1- 
hydroxy-halogenoanthroquinone  with 
p-toluidine.  Because  no  chemical 


Federal  Register  /  Vol.  59.  No.  49  /  Monday.  March  14,  1994  /  Rules  and  Regulations         11719 


reaction  consumes  al!  the  starting 
materials  and  yields  only  the  desired 
product,  both  the  resuhing  reaction 
mixture  and  commercial  product  will 
contain  residual  amounts  of  the  starting 
materials,  including  p-toluidine.  This 
fact  is  significant  because  Weisburger  et 
al.  have  demonstrated  that  p-toluidine  is 
a  carcinogen  in  mice  (Ref.  1). 

Residual  amounts  of  reactants,  such 
as  p-toluidine  and  other  manufacturing 
aids,  are  commonly  found  among  the 
impurities  of  many  color  additives.  The 
presence  of  such  impurities  is  not 
unique  to  color  additives.  Numerous 
minor  impurities  are  present  in  all 
chemical  products,  even  in  highly 
purified  reagent-grade  chemicals. 

V.  Determination  of  Safety 

Under  section  721(b)(4)  of  the  act  (21 
U.S.C.  379e(b)(4)),  the  so-called  "general 
safety  clause"  for  color  additives,  a 
color  additive  cannot  be  listed  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  and  information  available  to 
FDA  establish  that  the  color  additive  is 
safe  for  that  use.  FDA's  color  additive 
regulations  (21  CFR  70.3(i))  define 
"safe"  as  "a  reasonable  certainty  in  the 
minds  of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  anticancer  or  Delaney  clause  of 
the  Color  Additive  Amendments 
(section  721(b)(5)(B)  of  the  act)  provides 
that  a  noningested  color  additive  shall 
be  deemed  unsafe  and  shall  not  be  listed 
if.  after  tests  that  are  appropriate  for 
evaluating  the  safety  of  the  additive  for 
such  use,  it  is  found  to  induce  cancer  in 
man  or  animal.  Importantly,  however, 
the  Delaney  clause  applies  to  the 
additive  itself  and  not  to  constituents  of 
the  additive.  That  is,  where  an  additive 
itself  has  not  been  shown  to  cause 
cancer,  but  contains  a  carcinogenic 
impurity,  the  additive  is  properly 
evaluated  under  the  general  safety 
clause  using  risk  assessment  procedures 
to  determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive.  Scott  v.  FDA,  728  F.2d  322 
(6th  Cir.  1984). 

VI.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  upper  limit  of 
lifetime  exposure  to  D&C  Violet  No.  2 
from  its  use  in  coloring  poly(c- 
caprolactone)  absorbable  sutures  is  3.7 
milligrams  (mg)  per  person  (0.15 
micrograms  (jig)  per  person  per  day). 
The  agency  calculated  this  upper  limit 
of  lifetime  exposure  based  on  several 
factors.  First,  the  color  additive  will  be 
used  at  a  level  of  0.1  percent  by  weight 
of  the  poly(c-caprolactone)  absorbable 


sutures.  Second,  the  agency  made  four 
assumptions:  (1)  Five  meters  is  the 
maximum  total  length  of  suture  likely  to 
be  used  in  a  single  surgical  operation, 
and  10  meters  of  suture  would  be  used 
in  multiple  operations  over  a  person's 
lifetime;  (2)  a  lifespan  of  70  years 
follows  initial  suture  implantation;  (3)  a 
size  2  suture  is  used  for  general  surgery; 
and  (4)  100  percent  of  the  color  additive 
migrates  from  the  suture  into  the  body. 
Because  these  are  conservative 
assumptions,  the  lifetime  exposure  to 
D&C  Violet  No.  2  from  its  use  in 
coloring  poly(c-caprolactone)  absorbable 
sutures  is  likely  to  be  far  less  than  3.7 
mg  per  person  (0.15  »ig  per  person  per 
dayj. 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2).  and  the 
agency  has  not  required  such  testing  in 
this  case.  Although  the  agency  does  not 
normally  require  such  testing,  chronic 
studies  supporting  current  Ustings  for 
the  use  of  D&C  Violet  No.  2  are  available 
in  the  agency's  files,  and  FDA's  safety 
evaluation  of  the  proposed  use  of  the 
color  additive  in  absorbable  sutures 
included  a  consideration  of  these 
studies.  Two-year  carcinogenicity 
studies  of  dyed  sutures  implanted  in 
rats  and  a  lifetime  skin-painting  study 
in  mice  showed  no  indication  of 
carcinogenicity.  Additionally,  teratology 
studies  of  sutures  implanted  in  rats  and 
rabbits  exhibited  no  evidence  of 
teratogenic  effects. 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  additive, 
FDA  has  also  considered  other  safety 
data  submitted  previously  to  support 
current  listings  for  the  use  of  D&C  Violet 
No.  2.  These  toxicity  studies  of  D&C 
Violet  No.  2  included  acute  oral  toxicity 
studies  in  rats  and  dogs,  acute  toxicity 
studies  of  dyed  sutures  and  suture 
components  in  rats  and  mice,  an 
evaluation  of  the  tissue  response  to 
dyed  sutures  implanted  intramuscularly 
in  rats,  a  biological  evaluation  of  dyed 
sutures  implanted  in  rabbit's  eyes,  a 
study  of  the  tissue  reaction  to  the  color 
additive  injected  into  rabbit  muscle,  in 
vitro  c>1otoxicity  studies,  a  pyrogenicity 
study  of  sutures,  7-month  toxicity 
studies  of  implanted  sutures  in  rats  and 
dogs,  a  119-day  evaluation  of  dyed 
sutures  implanted  intramuscularly  in 
rats,  and  six  mutagenicity  studies, 
including  one  Salmonella/nveTse 
mutation  test  (Ames  test)  using  extracts 
of  dyed  sutures,  one  study  of 
chromosomal  aberrations  using  dyed 
suture  in  Chinese  hamster  ovary  cells, 
one  study  of  in  vitro  transformation 
using  dyed  suture  in  Balb/c-3T3  cells. 


two  mouse  lymphoma  forward  mutation 
assays  using  dyed  suture,  and  one 
mouse  lymphoma  toxicity  assay  of  dyed 
suture. 

In  addition,  FDA  evaluated  the 
toxicity  studies  that  the  petitioner 
provided  to  support  the  proposed  use  of 
D&C  Violet  No.  2  in  poly(e- 
caprolactone)  absorbable  sutures  for 
general  surgerv'.  These  studies  included 
a  hemolysis  test  by  direct  contact,  a 
direct  contact  cytotoxicity  test  on  mouse 
fibroblast  cells  using  extracts  of  dyed 
sutures,  a  systemic  toxicity  test  in  mice 
using  extracts  of  dyed  sutures,  a  guinea 
pig  sensitization  maximization  test 
using  extracts  of  dyed  sutures,  a  test  of 
intracutaneous  toxicity  in  rabbits  using 
extracts  of  dyed  sutures,  implantation 
tests  (7,  32.  and  89  days,  and  6  and  9 
months)  in  rabbits,  a  Salmonella/ 
mammalian  mutagenicity  test  using 
extracts  of  dyed  sutures,  52-  and  32- 
week  implantation  tests  in  rats,  and  60- 
and  62-day  evaluations  of  absorbable 
suture  following  abdominal  wound 
closure  in  rabbits. 

There  were  no  significant  adverse 
effects  from  D&C  Violet  No.  2  in  any  of 
the  studies  evaluated  by  the  agency. 
Therefore,  the  agency  has  concluded 
that  these  studies  in  conjunction  with 
previously  submitted  studies  establish 
the  safety  of  the  proposed  use  of  D&C 
Violet  No.  2  as  a  color  additive  in 
polylc-caprolactone)  absorbable  sutures. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data.  The 
agency  has  also  used  risk  assessment 
procedures  to  estimate  the  upper-bound 
limit  of  risk  presented  by  p-toluidine.  a 
carcinogenic  chemical  that  may  be 
present  as  an  impurity  in  the  additive. 
The  risk  evaluation  of  p-toluidine  has 
two  aspects;  (1)  Assessment  of  the 
exposure  to  the  impurity  from  the 
proposed  use  of  the  additive  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  p-Toluidine 

Using  risk  assessment  procedures, 
FDA  estimates  that  the  maximum  total 
lifetime  exposure  to  p-toluidine  that 
will  result  from  the  use  of  polylc- 
caprolactone)  absorbable  sutures 
colored  with  D&C  Violet  No.  2  that 
complies  with  the  applicable 
specifications  is  0.3  nanograms  (ng)  per 
person  per  day.  The  agency  used  data 
reported  by  the  National  Cancer 
Institute,  which  demonstrated  that  p- 
toluidine  was  carcinogenic  for  male  and 
female  Charles  River  CD-I  (HaM/ICR 
derived)  mice,  causing  an  increased 
incidence  of  hepatomas  (liver  tumors) 
(Ref.  1),  to  estimate  the  upper-bound 
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limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  D&C  Violet 
No.  2  as  a  color  additive  in  poiylc- 
caprolactonel  absorbable  sutures  (Ref. 
3). 

Based  on  a  potential  exposure  of  0.3 
ng  per  person  per  day,  the  upper-bound 
limit  of  individual  lifetime  risk  from  the 
pott^ntial  exposure  to  p-toluidine  from 
the  proposed  use  of  D&C  Violet  No.  2  as 
a  color  additive  in  poly(E-caprolactone) 
absorbable  sutures  is  2x10  ' '.  or  2  in  100 
billion  (Ref.  3).  Because  of  the  numerous 
conservatisms  in  the  exposure  estimate, 
actual  lifetime-averaged  individual 
exposure  to  p-toluidine  is  expected  to 
be  substantially  less  than  the  worst-case 
estimated  daily  exposure.  Therefore,  the 
actual  nsk  would  be  less  than  2x10  ' '. 
Thus,  the  agency  concludes  that  there  is 
a  reasonable  certainty  of  no  harm  from 
exposure  to  p-toluidine  that  might  result 
from  the  proposed  use  of  D&C  Violet 
No  2  for  coloring  poly(e-caprolactone) 
absorbable  sutures. 

B.  Specifications 

D&C  Violet  No.  2  is  currently 
produced  as  a  certifiable  color  additive 
for  use  in  externally  applied  drugs  and 
cosmetics,  in  sutures,  and  in  contact 
lenses  in  accordance  with  21  CFR  part 
80.  Based  upon  the  low  level  of 
exposure  to  p-toluidine  that  results 
under  the  current  specifications  for  D&C 
Violet  No  2  in  §  74. 1602,  the  agency 
concludes  that  the  specifications  li.sted 
in  §  74  1602  are  adequate  to  ensure  the 
safe  use  of  this  color  additive  and  to 
control  the  a.mount  of  p-toluidine  that 
may  exist  as  an  impurity  in  the  color 
additive  when  used  in  poiyic- 
caproiactone)  absortwble  sutures. 

\  II.  Conclusions 

Based  upon  the  available  toxicity  data 
and  the  other  relevant  considerations 
discussed  above.  FDA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  the  petitioned  u.se 
of  D&C  Violet  No.  2  for  coloring  polyfc- 
r^pruiactone)  absorbable  sutures  when 
it  is  used  at  a  level  not  to  exited  0.1 
percent  by  weight  of  the  suture  material. 
The  agency  also  concludes  on  the  basis 
of  available  data  that  the  color  additive 
will  perform  its  intended  coloring  effect 
in  polylf -caproiactone)  absorbable 
sutures  and.  thus,  is  suitable  for  this 
use  The  agency,  therefore,  is  amending 
§  74  3602  of  the  color  additive 
regulations  to  provide  for  use  of  the 
color  additive  at  a  maximum  level  of  0.1 
percent  by  weight  in  polylf- 
caprolactone)  absorbable  sutures. 


VIII.  Inspection  of  Documents 

In  accordance  with  §  71,15  (21  CFR 
71,15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71.15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

IX.  Enviroomental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  on 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday, 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Weisburger,  E.  K.  et  al.,  "Testing  of 
Twenty-one  Enviroomental  Aromatic  Amines 
or  Derivatives  for  Long-Term  Toxicology  or 
Carcinogenicity,"  Journal  of  Environmental 
Pathology  and  Toxicolog\;  2325-356.  1978. 

2  Kokoski.  C  (  ,  "Regulatory  Food 
Additive  Toxicology"  in  "Chemical  Safety 
Regulation  and  Compliance,"  F.  Homburger 
and  ).  IC  Marqui.<;.  editors,  S.  Karger,  New 
York.  pp.  24-33.  1985. 

3  Report  of  the  Quantitative  Risk 
Assessment  Committee,  "Upper  Bound 
Lifetime  Risk  for  p-Toluidine  in  D&C  Violet 
No.  2  Used  as  a  Color  Additive  for 
Polyfepsi/on-Caprolactone)  Absorbable 
.Sutures  CAP  0C0224  (Concept.  Inc.),"  July 
30,1991. 

XI.  Obfections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  13,  1994  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  sf)ecifically  so  state. 


Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  obje<:tion  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objec-tion.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  .\ny  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects  in  21  CTR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Ad  end  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  74  is 
amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  74  continues  to  read  as  follows: 

Authority:  .Sees.  201,  401,  402.  403,  409, 
501.  501'.  505,601,602,701,  721  of  the 
Federal  Food,  Drug,  and  Q»smetic  Act  (21 
U.SC.  321.  341,  342,  343,  348.  351,  352.  355, 
361,362,  371,  379c). 

2.  Section  74.3602  is  amended  by 
adding  new  paragraph  (b)(2)(iv)  to  read 
as  follows: 

§  74.3602    D&C  Vlol«t  No.  2, 


(2)  •  *  • 

(iv)  At  a  level  not  to  exceed  0.1 
percent  by  weight  of  the  suture  material 
for  coloring  poiy(£-caprolactone) 
absorbable  sutures  for  use  in  general 
surgery. 
*  *  •  •  • 

Dated:  March  4,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc  94-5788  Filed  3-11-94;  8:45  am] 

BIUJNQ  COM  «160-01-# 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[FRL^t847-1) 

Outer  Continental  Shelf  Air 
Regulations;  Delegation  of  Authority; 
Santa  Bartiara  County,  San  Luis 
Obispo  County,  and  Ventura  County; 
Air  Pollution  Control  Districts;  State  of 
California 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  Regional  Administrator 
for  EPA  Region  9,  San  Francisco  has 
delegated  authority  to  implement  and 
enforce  the  requirements  of  the  Outer 
Continental  Shelf  (OCS)  program  within 
25  miles  of  the  state's  seaward  boundary 
to  the  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD). 
San  Luis  Obispo  County  Air  Pollution 
Control  District  (SLOCAPCD).  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD).  California.  EPA 
reviewed  each  District's  rules  and 
regulations  and  has  found  them  to  be 
adequate  for  delegation. 
DATES:  The  effective  date  of  the 
delegation  authority  for  each  agency  is: 
Santa  Barbara  County  APCD — 

November  5,  1993 
San  Luis  Obispo  County  APCD — 

January  18.  1994 
Ventura  County  APCD — January  27, 

1994 
ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  at  EPA's  Region  9  office 
during  normal  business  hours  and  at  the 
following  locations: 
Santa  Barbara  County  Air  Pollution 

Control  District  26  Castilian  Drive  B- 

23,  Goleta.CA  93117. 
San  Luis  Obispo  County  Air  Pollution 

Control  District  2156  Sierra  Way. 

Suite  B,  San  Luis  Obispo,  CA  93401. 
Ventura  County  Air  Pollution  Control 

District  702  County  Square  Drive. 

Ventura.  CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Rulemaking  section 
(A-5-3),  Air  and  Toxics  Division.  75 
Havfclhome  Street,  San  Francisco,  CA 
94105. (415)  744-1197. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Environmental  Protection  Agency  has 
delegated  the  authority  to  implement 
and  enforce  the  requirements  of  the  OCS 
rule  (40  CFR  part  55)  to  the  Santa 
Barbara  County.  San  Luis  Obispo 
County,  and  Ventura  County  Air 
Pollution  Control  Districts.  The  final 


OCS  rule  was  promulgated  by  EPA  on 
September  4.  1992  pursuant  to  section 
328  of  the  Qean  Air  Act  (the  Act).  (57 
FR  40792). 

Under  section  328(a)(3)  of  the  Act, 
EPA  may  delegate  authority  to 
implement  and  enforce  the  OCS  air 
regulations  to  a  state  if  that  state  is 
adjacent  to  an  OCS  source  and  the 
Administrator  determines  that  the 
state's  regulations  are  adequate.  The 
State  of  California  is  adjacent  to  a 
number  of  OCS  sources  and  each 
District's  regulations  have  been 
reviewed  by  EPA  and  have  been 
determined  to  be  adequate.  The 
following  criteria  for  delegation  are  set 
forth  at  40  CFR  55.11: '  (1)  The  state  has 
adopted  the  appropriate  portions  of  40 
CFR  part  55  into  law;  (2)  The  state  has 
adequate  authority  under  state  law  to 
implement  and  enforce  the 
requirements  of  part  55;  (3)  The  state 
has  adequate  resources  to  implement 
and  enforce  the  requirements  of  part  55; 
and  (4)  The  state  has  adequate 
administrative  procedures  to  implement 
and  enforce  the  requirements  of  part  55. 
including  public  notice  and  comment 
procedures. 

The  following  delegation  agreements 
represent  the  terms  and  conditions  of 
the  delegations  to  the  SBCAPCD. 
SLOCAPCD,  and  VCAPCD: 

I 

U.S.  EPA— Santa  Barbara  County  APCD 
Agreement  for  Delegation  of  Authority 
for  Outer  Continental  Shelf  Air 
Regulations  (40  CFR  Part  55) 

The  undersigned,  on  behalf  of  the 
Santa  Barbara  County  Air  Pollution 
Control  District  ("SBCAPCD"  or  "the 
District")  and  the  United  States 
Environmental  Protection  Agency 
("EPA"),  hereby  agree  to  the  delegation 
of  authority  from  EPA  to  SBCAPCD  to 
Implement  and  enforce  the 
requirements  of  the  Outer  Continental 
Shelf  Air  Regulations  ("OCS")  (40  CFR 
part  55)  within  25  miles  of  the  state's 
seaward  boundary,  pursuant  to  section 
328(a)(3)  of  the  Clean  Air  Act  ("the 
Act"),  subject  to  the  terms  and 
conditions  below.  EPA  has  reviewed 
SBCAPCD's  request  for  delegation  and 
has  found  that  SBCAPCD's  regulations 
meet  the  requirements  for  delegation  set 
forth  at  40  CFR  55.11. 

This  delegation  includes  authority  for 
the  following  sections  of  the  Outer 
Continental  Shelf  Air  Regulations: 


Sect)on 

Trtte 

55.1 

Statutory  authonty  and  scope. 

55.2 

Definft»ons. 

55.3 

Appltcability. 

55.4 

Requirements  to  stjbmrt  a  notice  o1 

intent. 

55.6 

Pefmrt  requirements. 

55.7 

Exerrptior^. 

65.8 

MonitonnQ,    reporting.    Inspections, 

and  compliance. 

55.9 

Enforcement. 

55.10 

Fees. 

55.13 

Federal  requirements  ttiat  appfy  to 

CXDS  sources. 

55.14 

Requirements   that   apply    to   OCS 

sources  located  within  25  miles  o1 

states'    seaward    txxjndanes    by 

state. 

'  The  lerni  "slate"  as  used  In  the  delegailon 
criteria  refer*  to  the  local  air  pollution  permlttinfj 
agencies— SBCAPCD.  SLOCAPCD.  and  VCAPCD. 


EPA  is  not  delegating  the  authority  to 
implement  and  enforce  §§  55.5 
(Corresponding  onshore  area 
designation).  55.11  (Delegation),  and 
55.12  (Consistency  updates),  as 
authority  for  these  sections  is  reserved 
to  the  Administrator. 

Under  section  328(a)(3)  of  the  Act, 
EPA  may  delegate  authority  to 
implement  and  enforce  the  OCS  air 
regulations  to  a  state  if  that  state  is 
adjacent  to  an  OCS  source  and  the 
Administrator  determines  that  the 
state's  regulations  are  adequate.  The 
State  of  California  is  adjacent  to  a 
number  of  OCS  sources.  For  the  OCS 
sources  for  which  Santa  Barbara  County 
has  been  designated  the  corresponding 
onshore  area  (COA).  the  State  has 
submitted  SBCAPCD's  regulations  to 
EPA  and  requested  that  EPA  delegate 
authority  to  SBCAPCD  to  implement 
and  enforce  the  OCS  air  regulations. 
SBCAPCD's  regulations  have  been 
reviewed  by  EPA  and  determined  to  be 
adequate  for  implementing  and 
enforcing  the  delegable  sections  of  40 
CFR  part  55. 

The  OCS  air  regulations  set  forth  the 
following  criteria  for  delegation  at  40 
CFR  55.11: 

(1)  The  state  has  adopted  the 
appropriate  portions  of  40  CFR  part  55 
into  staie  law— SBCAPCD  adopted  Rule 
903.  Outer  Continental  Shelf  Air 
Regulations,  on  November  10,  1992. 
This  rule  incorporates  the  provisions  of 
40  CFR  part  55  that  EPA  is  delegating 
to  the  District. 

(2)  The  state  has  adequate  authority 
under  state  law  to  implement  and 
enforce  the  requirements  of  part  55 — 
According  to  a  letter  dated  January  25, 
1993  and  forwarded  to  EPA  from  the 
State  Attorney  General.  SBCAPCD  has 
the  authonty  to  implement  and  enforce 
tia  requirements  of  part  55. 

(3)  The  state  has  adequate  resources  to 
implement  and  enforce  the 
requirements  of  part  55 — SBCAPCD  has 
submitted  information  documenting 
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that  the  District  has  adequate  resources 
to  implement  and  enforce  the 
requirements  of  part  55. 

(4)  The  state  has  adequate 
administrative  procedures  to  implement 
and  enforce  the  requirements  of  this 
part,  including  public  notice  and 
comment  procedures — SBCAPCD's 
administrative  procedures  have  been 
reviewed  by  EPA  and  found  to  be 
adequate.  The  following  rules  were 
submitted  by  SBC\PCD  for  review  to 
meet  this  requirement: 

Rule  101     Compliance  By  Existing 

Installations  (Adopted  5/81) 
RjU>  208    .Action  on  .Applications — Time 

Limits  (Adopted  10'18/71) 
Rule  209    Appeals  (Adopted  10/23/78) 
Ruif  210    Fees  (Adopted  5/5/91) 
kjIp  501     Hearing  Boards — General 

(Adopted  10/23/78) 
Rule  502    Hearing  Boards — Filing  (Adopted 

10/23/78) 
Rule  503    Hearing  Boards — Contents  of 

Filing  (Adopted  10/23/78) 
Rule  505    Breakdown  Conditions  (Adopted 

10/23/78) 
Rule  507     Apptial  From  Denial  (Adopted  10/ 

23/78) 
Rule  508     Failure  to  Qimply  with  Rules 

(Adopted  10/23/78) 
Rule  601     Emergencies — General  (Adopted 

6/15/81) 
Rule  602    Episodes/Disasters  (Adopted  6/15/ 

81) 
Rule  604    Source  Inspection  (Adopted  6/15/ 

811 
K  lie  605    Enforcement  (Adopted  6/15/81) 
Kl:1>'  901     New  Source  Performance 

StandanJs  (Adopted  4/21/92) 
Hal"  1001     National  Emission  Standards  for 

Hdzardous  .^ir  Pollutants  (.Adopted  5/14/ 

91) 
Rule  nOl     Public  Notification— General 

(Adopted  9/15/80) 
Kile  1102     Daily  Reporting  of  Air  Quality 

(Adopted  9/15/80) 
Rule  1 103    Annual  Reporting  (Adopted  9/ 

15/80) 
Rule  1 104     Health  Effects  (Adopted  9/15/80) 
K.ile  1 105     Public  Awart:ntss  and 

Involvement  (Adopted  9/15/80) 

Santa  Barbara  also  submitted  the 
following  two  (2)  administrative  rules: 

Rule  504    Petitions  for  Variances:  Contents 

(Adopted  10/23/78) 
Rule  506    Emergency  Variances  (Adopted 

10/23/78) 

The  District  may  use  any 
administrative  procedures  it  has  under 
State  law  to  implement  and  enforce  the 
requirements  of  part  55.  such  as  a 
variance.  However,  as  stated  in  the 
preamble  to  part  55.  as  onshore,  a 
variance  will  not  shield  a  .source  from 
enforcement  action  by  EPA. 

Pf'rm)(s 

Pursuant  to  §55.6. 
1 1 )  SBCAPCD  will  require  that  the 
Applicant  send  a  copy  of  any  permit 


application  required  by  40  CFR  55.6  to 
the  Administrator  tiirough  the  EPA 
Regional  Office  (Attn:  A-5-1)  at  the 
same  time  as  the  application  is 
submitted  to  SBCAPCD. 

(2)  SBCAPCD  shall  send  a  copy  of  any 
public  comment  notice  required  under 
§§55.6.  55.13  or  55.14  to  the 
Administrator  through  the  EPA  Regional 
Office  {Attn:  A-5-1)  and  the  Minerals 
Management  Service. 

(3)  SBCAPCD  shall  send  a  copy  of  any 
preliminary  determination  and  any  final 
permit  action  required  under  §§  55.6. 
55.13,  or  55.14  to  the  Administrator 
through  the  EPA  Regional  Office  (Attn: 
A-5-1)  at  the  tjnne  of  the  determination 
and  shall  make  available  to  the 
Administrator  any  materials  used  in 
making  the  determination. 

(4)  SBCAPCD  shall  provide  written 
notice  of  any  p>ermit  application  from  a 
source,  the  emissions  from  which  may 
affect  a  Class  I  area,  to  the  Federal  Land 
Manager  of  that  area. 

(5)  The  District  shall  request  EPA 
guidance  on  any  matter  involving  the 
interpretation  of  section  328  of  the  Act 
or  the  delegated  sections  of  the  Outer 
Continental  Shelf  Air  Regulations  or  40 
CFR  part  55  to  the  extent  that 
implementation,  review,  administration 
or  enforcement  of  these  provisions  has 
not  been  covered  by  EPA 
determinations  or  guidance  sent  or 
communicated  to  the  District. 

(6)  Pursuant  to  its  authority  under  the 
Clean  Air  Act.  EPA  may  review  permits 
issued  by  the  District  under  this 
agreement  to  ensure  that  the  District's 
implementation  of  Rule  903  is 
consistent  with  the  time  frames  and 
requirements  of  the  federal  regulations. 

Exemptions 

Pursuant  to  §55.7; 

(1)  SBCAPCD  shall  transmit  to  the 
Administrator  (through  the  Regional 
Office),  the  Minerals  Management 
Sarv'ice,  and  the  U.S.  Coast  Guard,  a 
copy  of  any  permit  appliciition  that 
includes  an  exemption  request,  or  the 
request  for  exemption  if  no  permit  is 
required,  within  5  davs  of  its  receipt. 

(Z)  SBCAPCD  shall'consult  with  the 
Minerals  Management  Service  of  the 
U.S.  Department  of  the  Interior  and  the 
U.S.  Coast  Guard  to  determine  whether 
the  exemption  under  §  55.6(a)(2)  will  be 
granted  or  denied. 

(3)  If  SBCAPCD.  the  Minerals 
Management  Service,  and  the  U.S.  Coast 
Guard  do  not  reach  a  consensus 
decision  within  90  days  from  the  day 
the  SBCAPCD  received  the  exemption 
request,  the  request  shall  automatically 
be  referred  to  the  Administrator,  who 
will  process  the  referral  in  accordance 
with  40  CFR  55.7(f)(3).  SBCAPCD  shall 


transmit  to  the  Administrator,  within  91 
days  of  its  receipt,  the  exemption 
request  and  all  materials  submitted  with 
the  request,  such  as  the  permit 
application  or  the  compliance  plan,  and 
any  other  information  considered  or 
developed  during  the  consultation 
process. 

(4)  SBCAPCD  Will  process  exemption 
requests  submitted  with  an  approval  to 
construct  or  permit  to  operate 
application  in  accordance  with  the 
procedures  outlined  in  40  CFR  part  55. 

Monitoring,  Reporting.  Inspections,  and 

Compliance 

SBCAPCD  may  use  any  authority  it 
possesses  under  state  law  to  r«iquire 
monitoring  and  reporting,  and  to 
conduct  inspections.  The  Administrator 
or  SBCAPCD  shall  consult  with  the 
Minerals  Management  Service  and  the 
U.S.  Coast  Guard  prior  to  inspections. 
This  shall  in  no  way  interfere  with  the 
ability  of  EPA  or  SBCAPCD  to  conduct 
unannounced  inspections. 

General  Conditions 

(1)  SBCAPCD  shall  implement  and 
enfon^e  the  Federal  requirements  of  40 
CFR  55.13  as  well  as  the  applicable  state 
and  local  requirements  contained  in  40 
CFR  55.14. 

(2)  The  primar>'  responsibility  for 
enforcement  of  the  OCS  air  regulations 
delegated  to  the  District  shall  rest  with 
the  SBCAPCD.  This  responsibility 
includes  the  District's  implementation 
and  enforcement  of  all  the  rules  and 
regulations  in  part  55  specifically  stated 
and  interpreted  by  the  District  as  being 
applicable  to  OCS  sources,  such  as 
SBCAPCD's  Rule  331  prohibiting 
routine  venting  of  pollutants. 

(3)  Nothing  in  this  agreement  shall 
prohibit  EPA  from  enforcing  the  OCS 
requirements  of  the  Clean  Air  Act.  the 
OCS  air  regulations,  or  the  terms  and 
conditions  of  any  permit  issued  by  the 
District  pursuant  to  this  agreement. 

(4)  In  the  event  that  the  District  does 
not  enforce  a  provision  of  this 
delegation  with  respect  to  a  source 
subject  to  the  OCS  air  regulations,  the 
District  shall  immediately  notify  the 
EPA  Region  9  Regional  Administrator. 
Failure  to  notify  the  Regional 
Administrator  does  not  preclude  EPA 
from  exennsing  its  enforcement 
authority. 

(5)  EP.A  shall  retain  authority  to 
implement  and  enforce  all  requirements 
for  OCS  sources  located  beyond  25 
miles  from  California's  seaward 
boundaries. 

(6)  This  delegation  may  be  amended 
at  any  time  by  the  formal  written 
agreement  of  both  the  SBCAPCD  and  the 
U.S.  EPA  including  amendments  to  add. 
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change,  or  remove  conditions  or  terms 
of  this  agreement. 

(7)  If  SBCAPOD  adopts  revisions  to 
the  District  regulations  reviewed  by  EPA 
and  found  to  meet  the  requirements  set 
forth  at  40  CFR  55.1 1  for  delegation,  the 
parties  may  amend  the  agreement 
pursuant  to  condition  6  above,  or  EPA 
may  take  steps  to  revoke  the  delegation 
in  whole  or  in  part  pursuant  to 
condition  8  below.  Any  amendments  to 
regulations  submitted  by  the  District  to 
meet  the  requirements  of  40  CFR  55.11 
shall  not  be  applied  under  this 
agreement  until  EPA  has  reviewed  such 
amendments  and  determined  that  they 
are  still  adequate  to  implement  and 
enforce  the  delegable  portions  of  40  CFR 
part  55. 

(a)  This  delegation,  after  consultation 
with  the  SBCAPCD,  may  be  revoked  in 
whole  or  in  part,  if  the  U.S.  EPA 
determines  that  the  SBCAPCD  no  longer 
meet  the  requirements  for  delegation  set 
forth  at  40  CFR  55.11(b)(l-4).  Any  such 
revocation  shall  be  effective  as  of  the 
date  specified  in  a  Notice  of  Revocation 
to  the  SBCAPCD. 

(9)  This  delegation  of  authority 
becomes  effective  upon  the  date  of  the 
signature  of  both  parties  to  this 
Agreement. 

(lOl  A  notice  of  this  delegated 
authority  will  be  published  in  the 
Federal  Register. 

Dated;  October  29, 1993. 

James  M.  Ryerson, 

Santa  Barbara  County  Air  Pollution  Control 
District. 

Dated:  October  29, 1993. 

William  VV.  Master. 

Santa  Barbara  County  Air  Pollution  Control 
District. 

Dated:  November  5, 1993. 
Felicia  Marcus, 
U.S.  Environmental  Protection  Agency. 

Dated:  November  8, 1993. 
David  Howekamp. 
U.S.  Environmental  Protection  Agency. 

II 

U.  S.  EPA — San  Luis  Obispo  County 
APCD  Agreement  for  Delegation  of 
Authority  for  Outer  Continental  Shelf 
Air  Regulations  (40  CFR  Part  55) 

The  undersigned,  on  behalf  of  the  San 
Luis  Obispo  County  Air  Pollution 
Control  District  ("SLOCAPCD"  or  "the 
District")  and  the  United  States 
Environmental  Protection  Agency 
("EPA"),  hereby  agree  to  the  delegation 
of  authority  from  EPA  to  SLOCAPCD  to 
implement  and  enforce  the 
requirements  of  the  Outer  Continental 
Shelf  Air  Regulations  ("OCS")  (40  CFR 
part  55)  within  25  miles  of  the  state's 


seaward  boundarv,  pursuant  to  section 
328(a)(3)  of  the  Clean  Air  Act  ("the 
Act"),  subject  to  the  terms  and 
conditions  below.  EPA  has  reviewed 
SLOCAPCD's  request  for  delegation  and 
has  found  that  SLOCAPCD's  regulations 
meet  the  requirements  for  delegation  set 
forth  at  40  CFR  55.11.  This  delegation 
includes  authority  for  the  following 
sections  of  the  Outer  Continental  Shelf 
Air  Regulations: 


Section 

Title 

55.1 

Statutory  authority  and  scope. 

55.2 

Definitions. 

55.3 

Applicability. 

55.4 

Requirements  to  sulynit  a  notice  of 

intent. 

556 

Permrt  requirements. 

65.7 

ExemptK>ns. 

S5.8 

Monitonng,     reportir>g,     inspections. 

and  compUance. 

559 

Enforcement. 

55.10 

Fees. 

55.13 

Federal  requtremerts  that  appfy  to 

OCS  sources. 

55.14 

Requirements   that   appfy   to   OCS 

sources  (ocaled  wrthin  25  mites  of 

states'    seaward    boundanes    by 

state. 

EPA  is  not  delegating  the  authority  to 
implement  and  enforce  §§  55.5 
(Corresponding  onshore  area 
designation),  55.11  (Delegation),  and 
55.12  (Consistency  updates),  as 
authority  for  these  sections  is  reser\'ed 
to  the  Administrator.  In  addition, 
SLOCAPCD  does  not  have  SIP-approved 
Prevention  of  Significant  Deterioration 
("PSD")  regulations,  nor  has  it  received 
delegation  of  authority  from  EPA  for 
implementation  and  enforcement  of  the 
federal  PSD  program.  Therefore,  EPA 
shall  retain  authority  for  the  PSD 
provisions  of  part  C  of  the  Act  and  the 
regulations  promulgated  thereunder  at 
40  CFR  52.21. 

Under  section  328(a)(3)  of  the  Act, 
EPA  may  delegate  authority  to 
implement  and  enforce  the  OCS  air 
regulations  to  a  state  if  that  state  is 
adjacent  to  an  OCS  source  and  the 
Administrator  determines  that  the 
state's  regulations  are  adequate.  The 
State  of  California  is  adjacent  to  a 
number  of  OCS  sources.  For  the  OCS 
sources  for  which  the  San  Luis  Obispo 
County  has  been  designated  the 
corresponding  onshore  area  (COA),  the 
State  has  submitted  SLOCAPCD's 
regulations  to  EPA  and  requested  that 
EPA  delegate  to  SLOCAPCD  authority  to 
implement  and  enfon^  the  OCS  air 
regulations.  SLOCAPCD's  regulations 
have  been  reviewed  by  EPA  and 
determined  to  be  adequate  for 
implementing  and  enforcing  the 
delegable  sections  of  40  CFR  part  55. 


The  OCS  air  regulations  set  forth  the 
following  criteria  for  delegation  at  40 
CFR  55.11: 

(1)  The  state  has  adopted  the 
appropriate  portions  of  40  CFR  part  55 
into  state  law— SLOCAPCD  adopted 
Rule  215.  Outer  Continental  Shelf  Air 
Regulations,  on  November  17, 1992. 
This  rule  incorporates  the  provisions  of 
40  CFR  part  55  that  EPA  is  delegating 
to  the  District.  (NOTE:  Section  55.5, 
corresponding  onshore  area 
designations,  was  adopted  by 
SLOCAPCD  but  EPA  will  not  delegate 
authority  for  this  section,  as  provided  by 
§55.11(a)). 

(2)  The  state  has  adequate  authority 
under  state  law  to  implement  and 
enforce  the  requirements  of  part  55 — 
According  to  a  letter  dated  January  25, 
1993  and  forwarded  to  EPA  from  the 
State  Attorney  General.  SLOCAPCD  has 
the  authority  to  implement  and  enforce 
the  requirements  of  part  55. 

(3)  The  state  has  adequate  resources  to 
implement  and  enforce  the 
requirements  of  part  55 — SLOCAPCD 
has  submitted  information  documenting 
that  the  District  has  adequate  resources 
to  implement  and  enforce  the 
requirements  of  part  55. 

(4)  The  state  has  adequate 
administrative  procedures  to  implement 
and  enforce  the  requirements  of  this 
part,  including  public  notice  and 
comment  procedures — SLOCAPCD's 
administrative  procedures  have  been 
reviewed  by  EPA  and  found  to  be 
adequate.  The  following  rules  were 
submitted  by  SLOCAPCD  for  review  to 
meet  this  requirement: 

Rule  110    Enforx:ement  (Adopted  8/2/76) 
Rule  1 1 1     Arrests  and  Notices  to  Appear 

(Adopted  8/2/76) 
Ru  le  1 1 2    Publ  ic  Availability  of  Information 

(Adopted  12/6/76) 
Rule  202    Permits  (Adopted  11/5/91)  (except 

A. 4  and  A. 8) 
Rule  204    New  Source  Review  Requirements 

B  3.  (Adopted  8/10/93) 
Rule  205    Action  on  Applications  (Adopted 

11/5/91) 
Rule  206    Conditional  Approval  (Adopted 

11/5/91) 
Rule  210    Periodic  Inspection  (Adopted  11/ 

5/91) 
Rule  211    Emission  Banking  (Adopted  8/10/ 

93) 
Rule  212    Community  Bank  (Adopted  8/10/ 

93) 
Rule  213    Calculations  (Sec.  F.)  (Adopted  8/ 

10/93) 
Rule  214    Notification  (Adopted  8/10/93) 
Rule  302    Schedule  of  Fees  (Adopted  9/15/ 

92) 

The  District  may  use  any 
administrative  procedures  it  has  under 
State  law  to  implement  and  enforce  the 
requirements  of  part  55.  such  as  a 
variance.  However,  as  stated  in  the 
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preamble  to  part  55.  as  onshore,  a 
variance  will  not  shield  a  source  from 
enforcement  action  by  EPA. 

Permits 

Pursuant  to  §55.6: 

(1)  SLOC^PCD  will  require  that  the 
Applicant  send  a  copy  of  any  permit 
application  required  by  40  CFR  55.6  to 
the  Administrator  through  the  EPA 
Regional  Office  (Attn:  A-5-1)  at  the 
same  time  as  the  application  is 
submitted  to  SLOC^PCD, 

(2)  SLOCAPCD  shall  send  a  copy  of 
any  public  comment  notice  required 
under  §§  55.6,  55.13  or  55.14  to  the 
Administrator  through  the  EPA  Regional 
Office  (.^ttn:  A-5-1)  and  the  Minerals 
Management  Serv  ice. 

(31  SLOC\PCD  shall  send  a  copy  of 
any  preliminary'  determination  and  any 
final  permit  action  required  under 
§§55.6,55.13,  or  55.14  to  the 
Administrator  through  the  EPA  Regional 
Office  (Attn:  A-5-1)  at  the  time  of  the 
determination  and  shall  make  available 
to  the  Administrator  any  materials  used 
in  making  the  determination. 

(4)  SLOCAPCD  shall  provide  written 
notice  of  any  permit  application  from  a 
source,  the  emissions  from  which  may 
affecl  a  Class  I  area,  to  the  Federal  Land 
Manager  of  that  area. 

(5)  The  District  shall  request  EPA 
guidance  on  any  matter  involving  the 
interpretation  of  section  328  of  the  Act, 
the  delegated  sections  of  the  OCS 
regulations  or  any  other  provision  of  40 
CFR  part  55  to  the  extent  that 
implementation,  review,  administration 
or  enforcement  of  these  provisions  has 
not  been  covered  by  determinations  or 
guidance  sent  to  the  District. 

(6)  Pursuant  to  its  authority  under  the 
Clean  Air  Act,  EPA  may  review  permits 
issued  by  the  District  under  this 
agreement  to  ensure  that  the  District's 
implementation  of  Rule  215  is 
consistent  with  the  time  frames  and 
requirements  of  the  federal  regulations 
(40  CFR  part  55). 

Exemptions 

Pursuant  to  §55.7: 

(1)  SLOCAPCD  shall  transmit  to  the 
•Administrator  (through  the  Regional 
Office),  the  Minerals  Management 
Service,  and  the  U.  S.  Coast  Guard,  a 
copy  of  the  permit  application  that 
includes  an  exemption  request,  or  the 
request  for  exemption  if  no  permit  is 
required,  within  5  days  of  its  receipt. 

(2)  SLOCAPCD  sha'll  consult  with  the 
Minerals  Management  Service  of  the 
U.S  Department  of  the  Interior  and  the 
U.S.  Coast  Guard  to  determine  whether 
the  exemption  will  be  granted  or 
denied. 


(3)  If  SLOCAPCD,  the  Minerals 
Management  Service,  and  the  U.S.  Coast 
Guard  do  not  reach  a  consensus 
decision  within  90  days  from  the  day 
the  SLOCAPCD  received  the  exemption 
request,  the  request  shall  automatically 
be  referred  to  the  Administrator,  who 
will  process  the  referral  in  accordance 
with  40  CFR  55.7(f)(3).  SLOCAPCD  shall 
transmit  to  the  Administrator,  within  91 
days  of  its  receipt,  the  exemption 
request  and  all  materials  submitted  with 
the  request,  such  as  the  permit 
application  or  the  compliance  plan,  and 
any  other  information  considered  or 
developed  during  the  consultation 
process. 

(4)  SLOCAPCD  will  process 
exemption  requests  submitted  with  an 
approval  to  construct  or  permit  to 
operate  application  in  accordance  with 
the  procedures  outlined  in  40  CFR  part 
55. 

Monitoring,  Reporting,  Inspections,  and 
Compliance 

SLOCAPCD  may  use  any  authority  it 
possesses  under  state  law  to  require 
monitoring  and  reporting,  and  to 
conduct  inspections.  The  Administrator 
or  SLOCAPCD  shall  consult  with  the 
Minerals  Management  Service  and  the 
U.S.  Coast  Guard  prior  to  inspections. 
This  shall  in  no  way  interfere  with  the 
ability  of  EPA  or  SLOCAPCD  to  conduct 
unannounced  inspections. 

General  Conditions 

(1)  SLOCAPCD  shall  implement  and 
enforce  the  Federal  requirements  of  40 
CFR  55.13  as  well  as  the  applicable  state 
and  local  requirements  contained  in  40 
CFR  55.14.  Notwithstanding  the  above, 
EPA  retains  authority  for 
implementation  and  enforcement  of  the 
PSD  requirements  of  part  C  of  the  Act 
and  40  CFR  52.21. 

(2)  The  primary  responsibility  for 
enforcement  of  the  OCS  air  regulations 
delegated  to  the  District  shall  rest  with 
the  SLOCAPCD.  Nothing  in  this 
agreement  shall  prohibit  EPA  from 
enforcing  the  OCS  requirements  of  the 
Clean  Air  Act,  the  OCS  regulations,  or 
the  terms  and  conditions  of  any  permit 
issued  by  the  District  pursuant  to  this 
agreement. 

(3)  In  the  event  that  the  District  is 
unwilling  or  unable  to  enforce  a 
provision  of  this  delegation  with  respect 
to  a  source  subject  to  the  OCS  air 
regulations,  the  District  will 
immediately  notify  the  EPA  Region  9 
Regional  Administrator.  Failure  to 
notify  the  Regional  Administrator  does 
not  preclude  EPA  from  exercising  its 
enforcement  authority. 

(4)  EPA  shall  retain  authority  to 
implement  and  enforce  all  requirements 


for  OCS  sources  located  beyond  25 
miles  from  the  state's  seaward 
boundaries. 

(5)  This  delegation  may  be  amended 
at  any  time  by  the  formal  written 
agreement  of  both  the  SLOCAPCD  and 
the  U.S.  EPA  including  amendments  to 
add,  change,  or  remove  conditions  or 
terms  of  this  agreement. 

(6)  If  SLOCAPCD  adopts  revisions  to 
the  District  regulations  reviewed  by  EPA 
and  found  to  meet  the  requirements  set 
forth  at  40  CFR  55.11  for  delegation,  the 
parties  may  amend  the  agreement 
pursuant  to  condition  5  above,  or  EPA 
may  take  steps  to  revoke  the  delegation 
in  whole  or  in  part  pursuant  to 
condition  7  below.  Any  amendments  to 
regulations  submitted  by  the  District  to 
meet  the  requirements  of  40  CFR  55.11 
shall  not  be  applied  under  this 
agreement  until  EPA  has  reviewed  such 
amendments  and  determined  that  they 
are  still  adequate  to  implement  and 
enforce  the  delegable  portions  of  40  CFR 
part  55. 

(7)  This  delegation,  after  consultation 
with  the  SLOCAPCD,  may  be  revoked  in 
whole  or  in  part  if  the  U.S.  EPA 
determines  that  the  SLOCAPCD  no 
longer  meets  the  requirements  for 
delegation  set  forth  at  40  CFR 
55.11(b)(l— 4).  Any  such  revocation  shall 
be  effective  as  of  the  date  specified  in 

a  Notice  of  Revocation  to  the 
SLOCAPCD. 

(8)  This  delegation  of  authority 
becomes  effective  upon  the  date  of  the 
signature  of  both  parties  to  this 
Agreement. 

(9)  A  notice  of  this  delegated 
authority  will  be  published  in  the 
Federal  Register. 

Dated:  January  12. 1994 
David  P.  Howekamp, 
Director.  Air  and  Toxics  Division.  Region  9. 

Dated:  Ianuar>- 18, 1994. 
John  Wise, 

Acting  Regional  Administrator,  Region  9. 
County  of  San  Luis  ObisjM). 
Harry  L.  Ovitt, 
Chairman  of  the  Board  o/ Supervisors. 

Attest: 
F.M.  Cooney, 
Clerk  of  the  Board  ofSupenisors. 

Approved  as  to  Fonn  and  Legal  Effect: 
James  B.  Lindhold,  Jr. 
County  Counsel 
R.  Biering 
Deputy  County  Counsel. 

Dated:  November  18, 1993. 
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UI 

U.S.  EPA— Ventura  County  APCD 
Agreement  for  Delegation  of  Auth'ority 
for  Outer  Continental  Shelf  Air 
Regulations  (40  CFR  Part  55) 

The  undersigned,  on  behalf  of  the 
Ventura  County  Air  Pollution  Control 
District  ("VCAPCD"  or  "the  District") 
and  the  United  States  Environmental 
Protection  Agency  ("EPA"),  hereby 
agree  to  the  delegation  of  authority  from 
EPA  to  VCAPCD  to  implement  and 
enforce  the  requirements  of  the  Outer 
Continental  Shelf  Air  Regulations 
("OCS")  (40  CFR  part  55)  within  25 
miles  of  the  state's  seaward  boundary, 
pursuant  to  section  328(a)(3)  of  the 
Clean  Air  Act  ("the  Act  ),  sub|ect  to  the 
terms  and  conditions  below.  EPA  has 
reviewed  VCAPCD's  request  for 
delegation  and  has  found  that 
VC\PCD's  regulations  meet  the 
requirements  for  delegation  set  forth  at 
40CFR55.il. 

This  delegation  includes  authority  for 
the  following  sections  of  the  Chiter 
Continental  Shelf  Air  Regulations: 


Secton 

Title 

55.1 

Statutory  authority  and  scope 

55.2 

Detinrttons 

55.3 

Applicabtllty 

55.4 

Requirements  to  submit  a  notice  of 

Intent 

556 

Permit  requirements 

55.7 

Exemptions 

55.8 

Monrtonng.    reporting,    inspecttons. 

and  compliance 

55.9 

Entof  cement 

55.10 

Fees 

55.13 

Federal  requirements  that  apply  to 

OCS  sources 

55  14 

Requirements   that   apply   to   OCS 

sources  located  wittnn  25  miles  of 

states'    seaward   boundaries    by 

state. 

EPA  is  not  delegating  the  authority  to 
implement  and  enforce  §§  55.5 
(Corresponding  onshore  area 
designation),  55.11  (Delegation),  and 
55.12  (Consistency  updates),  as 
authority  for  these  sections  is  reser\'ed 
to  the  Administrator.  In  addition. 
VCAPCD  fines  not  have  SIP-approved 
PSD  regulations,  nor  has  it  received 
delegation  of  authority  from  EPA  for 
implementation  and  enforcement  of  the 
federal  PSD  program.  Therefore,  EPA 
shall  retain  authority  for  the  PSD 
provisions  of  part  C  of  the  Act  and  the 
regulations  promulgated  thereunder  at 
40  CFR  52.21. 

Under  section  328(a)(3)  of  the  Act. 
EPA  may  delegate  authority  to 
implement  and  enforce  the  OCS  air 
regulations  to  a  state  if  that  state  is 
adjacent  to  an  OCS  source  and  the 
Administrator  determines  that  the 


state's  regulations  are  adequate.  The 
State  of  California  is  adjacent  to  a 
number  of  OCS  sources.  For  the  OCS 
sources  for  which  the  Ventura  County 
APCD  has  been  designated  the 
corresponding  onshore  area  (COA).  the 
State  has  submitted  VCAPCD's 
regulations  to  EPA  and  requested  that 
EPA  delegate  authonty  to  VCAPCD  to 
implement  and  enforce  the  OCS  air 
regulations.  VCAPCD's  regulations  have 
been  reviewed  by  EPA  and  determined 
to  be  adequate  for  implementing  and 
enforcing  the  delegable  sections  of  40 
CFR  part  55. 

The  OCS  regulations  set  forth  the 
following  criteria  for  delegation  at  40 
CFR  55.11: 

(1)  The  state  has  adopted  the 
appropriate  portions  of  40  CFR  part  55 
into  state  law— VCAPCD  adopted  Rule 
72.1.  Outer  Continental  Shelf  Air 
Regulations,  on  December  22.  1992. 
This  rule  incorporates  the  provisions  of 
40  CFR  Part  55  that  EPA  is  delegating 
to  the  District.  (NOTE;  Section  55.5. 
corresponding  onshore  area 
designations,  was  adopted  by  VCAPCD 
but  EPA  will  not  delegate  authority  for 
this  section,  as  pro\ided  by  §  55.11(a)). 

(2)  The  state  has  adequate  authority 
under  state  law  to  implement  and 
enforce  the  requirements  of  part  55 — 
According  to  the  State  Attorney 
General's  January  12,  1993  letter  which 
was  forwarded  to  EPA,  VC*.PCD  has  the 
authority  to  implement  and  enforce  the 
requirements  of  part  55. 

(3)  The  state  has  adequate  resources  to 
implement  and  enforce  the 
requirements  of  part  55 — VCAPCD  has 
submitted  information  documenting 
that  the  District  has  adequate  resources 
to  implement  and  enforce  the 
requirements  of  part  55. 

(4)  The  state  has  adequate 
administrative  procedures  to  implement 
and  enforce  the  requirements  of  part  55. 
including  public  notice  and  comment 
procedures — VCAPCD's  administrative 
procedures  have  been  reviewed  by  EPA 
and  found  to  be  adequate.  The  following 
rules  were  submitted  by  VCj\PCD  for 
review  to  meet  this  requirement: 

Rule  8    Access  to  Facilities  (Adopted  5/23/ 

72.  renumbered  11/21/78) 
Rule  9    Arrest  Authority  (Adopted  11/21/78) 
Rule  17    Disclosure  of  Air  Toxics  (Adopted 

4/17/90) 
Rule  25*     Action  on  Applications  (Adopted 

1/10/84) 
Rule  26.7     New  Source  Review  (Adopted  12/ 

22/92) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  31     Public  Disclosure  of  Data  (Adopted 

11/22/77) 
Regulation    VIII  Emergency  Action  (Adopted 

11/22/77) 


*  District  Rule  25  contains  procedures  for 
processing  permit  applications.  When  an 
exemption  request  is  submitted,  section 
55.6(a)(2)  Vfill  supersede  Rule  25. 

EPA  maintains  that  the  District  may 
use  any  administrative  Procedures  it  has 
under  State  law  to  implement  and 
enforce  the  requirements  of  part  55, 
such  as  a  variance.  However,  as  stated 
in  the  preamble  to  part  55,  as  onshore, 
a  variance  will  not  shield  a  source  from 
enforcement  action  by  EPA. 

Permits 

Pursuant  to  §55.6; 

(1)  VCAPCD  will  require  that  the 
Applicant  send  a  copy  of  any  permit 
application  required  by  40  CFR  55.6  to 
the  Administrator  through  the  EPA 
Regional  Office  (Attn;  A-5-1)  at  the 
same  time  as  the  appHcation  is 
submitted  to  VCAPCD. 

(2)  VCAPCD  shall  send  a  copy  of  any 
pubhc  comment  notice  required  under 
§§55.6,  55.13  or  55.14  to  the 
Administrator  through  the  EPA  Regional 
Office  (Attn:  A-5-1)  and  the  Minerals 
Management  Service. 

(3)  VCAPCD  shall  send  a  copy  of  any 
preliminar>'  determination  and  any  final 
permit  action  required  under  §§  55  6, 
55.13  or  55.14  to  the  Administrator 
through  the  EPA  Regional  Office  (Attn: 
A-5-1)  at  the  time  of  the  determination 
and  shall  make  available  to  the 
Administrator  any  materials  used  in 
making  the  determination. 

(4)  VCAPCD  shall  provide  u-ritten 
notice  of  any  permit  apphcation  from  a 
source,  the  emissions  from  which  may 
affect  a  Class  1  area,  to  the  Federal  Land 
Manager  of  that  area. 

(5)  The  Ciistrict  will  request  EPA 
guidance  on  any  matter  involving  the 
interpretation  of  section  328  of  the  Ad, 
the  delegated  sections  of  the  OCS  air 
regulations  or  any  other  provision  of  40 
CFR  part  55  to  the  extent  that 
implementation,  review,  administration 
or  enforcement  of  these  provisions  has 
not  been  covered  by  determinations  or 
guidance  sent  to  the  District. 

(6)  Pursuant  to  its  authority  under  the 
Clean  Air  Act,  EPA  may  review  permits 
issued  by  the  District  under  this 
agreement  to  ensure  that  the  Districts 
implementation  of  Rule  72.1  is 
consistent  with  the  time  frames  and 
requirements  of  the  federal  regulations. 

£xeiTjptyons 

Pursuant  to  §55.7; 

(1)  VCAPCD  shall  transmit  to  the 
Administrator  (through  the  Regional 
Office),  the  Minerals  Management 
Service,  and  the  U.S.  Coast  Guard,  a 
copy  of  the  permit  application,  or  the 
request  for  exemption  if  no  permit  is 
required,  within  5  days  of  its  receipt. 
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(2)  VCAPCD  shall  consult  with  the 
Minerals  Management  Service  of  the 
U.S.  Department  of  the  Interior  and  the 
U.S.  Coast  Guard  to  determine  whether 
the  exemption  will  be  granted  or 
denied. 

(3)  If  VC\PCD,  the  Minerals 
Management  Service,  and  the  U.S.  Coast 
Guard  do  not  reach  a  consensus 
decision  within  90  days  from  the  day 
the  VCAPCD  received  the  exemption 
request,  the  request  shall  automatically 
be  referred  to  the  .Administrator,  who 
will  process  the  referral  in  accordance 
with  40  CFR  55.7(0(3).  VCAPCD  shall 
transmit  to  the  Administrator,  within  91 
days  of  its  receipt,  the  exemption 
request  and  all  materials  submitted  with 
the  request,  such  as  the  permit 
application  or  the  compliance  plan,  and 
any  other  information  considered  or 
developed  during  the  consultation 
process. 

(4)  VCAPCD  will  process  exemption 
requests  submitted  with  an  approval  to 
construct  or  permit  to  operate 
application  in  accordance  with  the 
procedures  outlined  in  40  CFR 
55.6(a)(2),  which  supersedes  District 
Rule  25. 

Monitoring.  Reporting,  Inspections,  and 
Compliance 

VCAPCD  may  use  any  authority  it 
possesses  under  state  law  to  require 
m.onitoring  and  reporting,  and  to 
conduct  inspections.  The  Administrator 
or  VCAPCD  shall  consult  with  the 
Minerals  Management  Service  and  the 
U.S.  Coast  Guard  prior  to  inspections. 
This  shall  in  no  wav  interfere  with  the 
ability  of  EPA  or  VCAPCD  to  conduct 
unannounced  inspections. 

General  Conditions 

(1)  VCAPCD  agrees  to  implement  and 
enforce  the  Federal  requirements  of  40 
CFR  55.13  as  well  as  the  applicable  state 
and  local  requirements  contained  in  40 
CFR  55.14.  Notwithstanding  the  above. 
EP.\  retains  authority  for 
implementation  and  enforcement  of  the 
PSD  requirements  of  part  C  of  the  Act 
and  40  CFR  52.21. 

(2)  The  primarv'  responsibiUty  for 
enforcement  of  the  CXZS  air  regulations 
delegated  to  the  District  will  rest  with 
the  VCAPCD.  Nothing  in  this  agreement 
shall  prohibit  EPA  from  regulations,  or 
the  terms  and  conditions  of  any  permit 
issued  by  the  District  pursuant  to  this 
agreement. 

(3)  In  the  event  that  the  District  is 
unwilling  or  unable  to  enforce  a 
provision  of  this  delegation  with  respect 
to  a  source  subject  to  the  OCS  air 
regulations,  the  District  will 
immediately  notify  the  EPA  Region  9 
Regional  Administrator.  Failure  to 


notify  the  Regional  Administrator  does 
not  preclude  EPA  from  exercising  its 
enforcement  authority. 

(4)  EPA  shall  retain  authority  to 
implement  and  enforce  all  requirements 
for  OCS  sources  located  beyond  25 
miles  from  states'  seaward  boundaries. 

(5)  This  delegation  may  be  amended 
at  any  time  by  the  formal  written 
agreement  of  both  the  VCAPCD  and  the 
U.S.  EPA  including  amendments  to  add. 
change,  or  remove  conditions  or  terms 
of  this  agreement. 

(6)  If  VCAPCD  adopts  revisions  to  the 
District  regulations  reviewed  by  EPA 
and  found  to  meet  the  requirements  set 
forth  at  40  CFR  55.11  for  delegation,  the 
parties  may  amend  the  agreement 
pursuant  to  condition  5  above,  or  EPA 
may  take  steps  to  revoke  the  delegation 
in  whole  or  in  part  pursuant  to 
condition  7  below.  Any  amendments  to 
regulations  submitted  by  the  District  to 
meet  the  requirements  of  40  CFR  55.11 
shall  not  be  applied  under  this 
agreement  until  EPA  has  reviewed  such 
amendments  and  determined  that  they 
are  still  adequate  to  implement  and 
enforce  the  delegable  portions  of  40  CFR 
part  55. 

(7)  If  the  U.S.  EPA  determines  that:  (a) 
The  requirements  of  the  OCS  air 
regulations  are  not  being  adequately 
implemented  or  enforced  by  VCAPCD; 
or  fb)  VCAPCD  no  longer  has  adequate 
regulations  as  required  by  40  CFR 
55.11(b)  in  accordance  with  the  terms 
and  conditions  of  this  delegation,  the 
requirements  of  40  CFR  part  55.  or  the 
Clean  Air  Act,  this  delegation,  after 
consultation  with  the  VCAPCD,  may  be 
revoked  in  whole  or  in  part.  Any  such 
revocation  shall  be  effective  as  of  the 
date  specified  in  a  Notice  of  Revocation 
to  the  VCAPCD. 

(8)  This  delegation  of  authority 
becomes  effective  upon  the  date  of  the 
signature  of  both  parties  to  this 
Agreement. 

(9)  A  notice  of  this  delegated 
authority  will  be  published  in  the 
Federal  Register. 

Dated:  January  18, 1994. 
Vicky  Howard, 
Ventura  County  Air  Pollution  Control  District. 

Dated:  January  27. 1994. 
John  Wise, 
Acting  Regional  Administmtor,  Region  9. 

EPA  Action 

The  EPA  hereby  notifies  the  public 
that  it  has  delegated  the  authority  to 
implement  and  enforce  the 
requirements  of  the  OCS  air  regulations 
(40  CFR  part  55)  promulgated  by  EPA 
on  September  4. 1992  to  the  above- 
referenced  local  agencies. 


The  Office  of  Management  and  Budget 
has  exempted  this  rulemaking  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

This  notice  is  issued  under  the 
authority  of  section  328  of  the  Clean  Air 
Act.  42U.S.C.  7627. 

Dated:  February-  26, 1994. 
Felicia  Marcus, 

Regional  Administrator 

[PR  Doc.  94-5869  Filed  3-11-94;  8:45  am) 

BILLING  CODE  6560-60-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7030 

(AZ-930-4210-06;  AZA  26001,  AZA  26002, 
AZA  26003] 

Withdrawal  of  National  Forest  System 
Lands  for  Campgrounds  and  an 
Administrative  Site;  AZ 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order 

SUMMARY:  This  order  withdraws  60  acres 
of  National  Forest  System  lands  from 
mining  .jr  20  years  to  protect  significant 
capital  improvements  associated  with 
the  Reef  Townsite  Campground,  the 
Ramsey  Vista  Campground,  and  the  Can 
Canyon  House  Administrative  Site.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing  and  surface  uses 
authorized  by  the  Forest  Service. 
EFFECTIVE  DATE:  March  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Mezes,  BLM  Arizona  State  Office. 
P.O.  Box  16563,  Phoenix,  Arizona 
85011,  602-650-5509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1988)),  but  not  from  leasing  under 
the  m.ineral  leasing  laws,  to  protect  the 
capital  investments  of  the  Reef  Townsite 
and  Ramsey  Vista  Campgrounds  and  the 
Carr  Canyon  House  Administrative  Site: 

Gila  and  Salt  River  Meridian 

Coronado  National  Forest 

T  23S.,R.  20  E.. 

Sec  11,NV2SEV«SWV«. 
Secl4.  WV2NWV4SWV4; 
Secl5.EV2NWv«SVVV4. 

The  areas  described  aggregate  60  acres  in 
Cochise  County. 
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2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(0  of  the  Federal 
Land  Policy  and  Management  Ad  of 
1976.  43  U.S.C.  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  February  25, 1994. 
Bob  Armstrong, 

Assistant  Secivtary  of  the  Interior. 
IFR  Doc.  94-5795  Filed  3-11-94;  8:45  am) 

BILUNO  CODE  43<0-^-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7592] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY;  Federal  Emergency 
Management  Agency  (FENL\). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
meabures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATE:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 


the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Implementation  Division,  Mitigation 
Directorate,  500  C  Street,  SVV.,  room 
417,  Washington,  DC  20472,  (202)  646- 
3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since 
the  communities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  bv 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purc.hase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrar>'  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  .Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 


economic  impad  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  fiood  insurance. 

Regulatory  Gassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  5i735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987.  3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2}  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195.  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows:  , 

PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U  S.C  4001  et  seq  , 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 

follows; 


1 

Stafe/location 

Communrty 
No. 

Effectve  date  of  autfionzation/cancella- 
tion  of  sale  of  flood  insurar>ce  m  commu- 
nity 

Current  ef- 
fective map 
date 

New  Ellglbles — Emergency  Program 

Iowa: 

Norway,  city  of  Benton  County  

190632 
190869 
210267 
310478 
050394 

060755 

January  21    1994 

9-26-75 

Greene  County,  unincorporated  areas  

January  27,  1994  

6-14-77 

Kentucky:  Allen  County,  unincorporated  areas 

February  10.  1994   

6-24-77 

Nebraska;  Stanton  County,  unincorporated  areas 

Arkansas:  Bull  Shoals,  city  of  Manon  County 

February  14,  1994  _ 

Fetxuarv  18  1994 

4-25-75 

New  Eligible— Regular  Program 
Calrfomia;  Amencan  Canyon,  city  of  Napa  County  '  

January  11,  1994  
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Communrty 
No. 

Effective  date  of  authonzatiorvcancella- 

Current  ef- 

Staie'iocaf'on 

tion  of  sale  of  flood  :r^su'ance  in  commu- 

fective map 

nity 

date 

Minnesoia:  Wyoming,  townsnip  of  Oi»sago  Coonty?  

270752 

January  28.  1994  ..._ 

NetxasKa  Majrci-  Coonty  umrcoTXirated  areas  „ „ 

310457 

January  31.  1994  „ 

12-2-92 

Illinois   HilKiew,  .'  'age  of  Greene  County  „ „ 

170253 

January  3i.  1994 

9-30-83 

Arizona  Fountain  riiiis  town  of  Mancopa  County  

040135 

February  10  1994  

1 2-3-93 

Fionda 

Oak  Hill,  cit/  of  Volusia  County  „ 

120624 

Febnjary21,  1994  „. 

7_15_92 

Aiachua.  city  of  Alacfiua  County  a 

120664 

do  

Netxaska  Axtell.  viiUigo  of  Kearney  County _ 

310344 

February  24,  1994  _ 

"NSFHAs 

Iowa  Preston.  City  of  Jac^  son  Count,    

190431 

February  28  1994     

3-3-92 

Reinstatements— Regular  Program 

Kentucky:  Aug-^sta.  CJty  of  BraOen  County  

210022 

February  26.  1975.  Emerg.;  January  19, 
1978,  Reg;  December  3,  1993.  Susp.; 
January  31.  1994  Re^n. 

12-3-93 

Pennsylvania:  Rockwood,  tiorough  of  Somerset  County 

422045 

February    17,    1977.    Emerg,;    J:jne    18. 
1990.  Reg.;  June  18,  1990.  Susp  ;  Feb- 

6-18-90 

ruary  1.  1994,  Rein. 

New  York;  Marstiall,  town  of  Onetda  County  _ 

360534 

July    17.    1975,    Emerg;   September  30, 
1982.     Reg;     September     30.     1982. 

9-30-82 

Susp.;  February  7,  1994  Rem. 

Aiatjama  Sheffield,  city  ot  Coibert  County  

010048 

January  10,  1974,  EmeJ^g.;  Decemt>er  15, 
1977,   Reg.;  January  28.    1985.  With.; 

3-18-83 

February  10,  1994,  Re.n. 

New  York;  C'D^s'atHe-. ii'e   vi^iaq^?  c*  Lewis  County 

360360 

April  22,    1981,   Emerg.;   Jufy    16.   1932, 
Reg.;  November  4,  19S2;  Sucp..  Fet> 
ruary  10,  1994  Rem. 

7-16-82 

Pennsylvania: 

Concord,  township  of  Delaware  County  

420410 

FetrTja.'y  25,    1972,   Emerg  ;   January  5, 
1978,  Reg,;  Decemtier  3,  1993,  Susp; 
February  11.  1994,  Reg. 

9-30-93 

Huntington,  township  of  Adams  County 

421143 

March  26.  1974,  Emerg,;  July  15,  1988, 
Reg;  July  15,   1988,  Susp  ;  February 

7-15-88 

11,  1994  Rem. 

Somerset,  township  o<  Somerset  County  „ 

422055 

July   19,    1976,   Emerg.;   May    17,    1990. 
Reg.;  May   17.   1990,  S^'sp  :   Febnjary 
11.  1994  Rem. 

7-2-92 

Edttystone  borough  of  CV>iaware  County 

420413 

September  15,  1972.  Eme^g  :  February  2. 
1977.  Reg.;  Decemt>er  3.  1993,  Susp  ; 

Q_3Q_Q3 

February  14,  1994.  Retn. 

Gambel.  township  of  Lycoming  County  „ „ 

420974 

August  1,   1973.  Emerg..  September  30, 
1980,  Reg  ;  June  16.  1993.  Susp.;  Feb- 
ruary 14,  1994,  Rem. 

9-30-80 

ParksKJe.  txsrough  of  Delaware  County  

420426 

December    10,    1971,    Emerg.;    July    6. 
1977,  Reg,;  December  3.  1993.  Su^p.; 
February  14.  1934,  Rem, 

9-30-93 

VerrTont  Coventry,  town  of  Orleans  County  

500246 

July   23,    1975,    Eme'g.;    Septemt^er  27, 
1985.  Req.;  NovemDer  1,  1985.  Susp.; 
February  18.  '994,  Rem.              i 

9-27-85 

Regular  Program  Conversions 

Region-  V 

Indiana  ArxlersTn.  cit,  of  Madison  County _ 

180150 

February    16.    1994,    Suspension    With- 
drawn. 

2-16-94 

Minnesota   Pme  isiarxl,  ci^  of  Goodhue  County  

270145 

do 

2-16-94 

Region  VIII: 

South  Dakota:  Fort  Pieae.  city  of  Stanley  County  

465419 

do  

2-16-94 

Region  X: 

Washington:  Bothell.  city  of  King  County  

530075 

do  

3-2-94 

'  The  Cty  of  American  Canvon  rias  adopted  Napa  County's  Flood  Insurance  Rate  Map  (FIRM)  dated  Seotemtier  28,  1990,  for  floodplam  man- 
agennei:t  and  insu/ance  porpoies, 

2The  Towrs^iip  of  Wyomi.Tg  has  adopted  Chisago  County's  FIRM  dated  August  2,  1993.  for  floodpiam  management  and  insurance  purposes, 

3Th€  City  of  Alachua  has  adopted  Aiachua  County's  FIRM  dated  November  4,  1988,  for  lioodplain  management  and  fkxxl  insurance  pur- 
poses 

■■No  Special  Flood  l-*az3rd  Areas, 

Code  for  reading  third  column  Emerg  —Emergency;  Reg— flegular;  Susp.— Suspension.  Rem— Reinstatement  (Catalog  of  Federal  Domestic 
Assistance  No.  83.100.  '  flood  ir.surance.'l 
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Issued;  March  8,  1994. 
Robert  H.  VoUand, 

Acting  Deputy  Associate  Director.  Mitigation 

Directorate. 

IFR  Doc  94-5865  Filed  3-11-94;  845  ami 

ULUMQ  COOC  S718-2t-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Aircraft  Fuel 
Cells 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
public  comments. 

SUMMARY:  The  Department  of  Defense 
has  amended  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
prohibit  the  use  of  Fiscal  Year  1994 
Department  of  Defense  appropriated 
funds  for  acquisition  of  aircraft  fuel 
cells  unless  such  cells  are  manufactured 
in  the  United  States. 
DATES:  Effective  Date:  March  7,  1994. 
Comment  Date:  Comments  on  the 
interim  DFARS  rule  should  be 
submitted  in  wTiting  to  the  address 
shown  below  on  or  before  Mav  13,  1994 
to  be  considered  in  the  formulation  of 
a  final  rule.  Please  cite  DFARS  Case  93- 
D307  in  all  correspondence  related  to 
this  issue. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council.  ATTN:  Mrs.  Alyce  Sullivan. 
OUSD<A&T)DF(DAR).  IMD  3D139,  3062 
Defense  Pentagon.  Washington.  DC 
20301-3062.  Telefax  number  (703)  697- 
9B45. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Alyce  Sullivan.  (703)  697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  8090  of  the  Fiscal  Year  1994 
Defense  Appropriation  Act  {P\ih.  L. 
103-139)  prohibits  use  of  Fiscal  Year 
1994  appropriated  funds  for  acquisition 
of  aircraft  fuel  cells  unless  such  cells  are 
manufactured  in  the  United  States. 

The  Director,  Defense  Procurement, 
issued  Departmental  Letter  94-003, 
March  7,  1994,  to  implement  the 
restriction  on  acquisition  of  aircraft  fuel 
cells  in  the  Defense  Federal  Acquisition 
Regulation  Supplement. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  applies 
but  is  not  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  revisions  are 


limited  to  acquisition  of  aircraft  fuel 
cells,  and  limit  such  acquisitions  to  U.S. 
manufacturers. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  in  this 
rulemaking  notice  do  not  contain  and/ 
or  affect  information  collection 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501 
et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary'  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportunity  to  comment.  This 
action  is  necessary  because  section  8090 
became  effertive  upon  enactment  of  the 
Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L  103-139), 
on  November  11,  1993.  However, 
pursuant  to  Public  Law  98-577  and 
Federal  Acquisition  Regulation  1.501, 
public  comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  formulating  the  final  rule. 

List  of  SubjecU  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Gaudia  L.  Naugie, 

Deputy  Dirpctor.  Defense  Acquisition 
Regulations  Council. 

1.  The  authority  for  48  CFR  parts  225 
and  252  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR  part 


PART  22S-FOREIGN  ACQUISITION 

2.  A  new  section  225.7021  is  added  to 
read  as  follows: 

225.7021     Restriction  on  aircraft  fuel  c«lls. 

225.7021-1     RestrtcUon. 

In  accordance  with  section  8090  of 
the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139), 
do  not  purchase  aircraft  fuel  cells  unless 
they  are  manufactured  in  the  United 
States. 

225.7021-2    Waiver. 

The  restriction  may  be  waived  by  the 
Secretary  of  the  department  responsible 
for  the  acquisition,  on  a  case-by-case 
basis,  by  certifying  to  the  House  and 
Senate  Committees  on  Appropriations 
that— 

(a)  Adequate  U.S.  supplies  are  not 
available  to  meet  requirements  on  a 
timely  basis;  and 


(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
security  purposes. 

225.7021-3    Contract  clause. 

Unless  a  waiver  has  been  granted  in 
accordance  with  225.7021-2,  use  the 
clause  at  252.225-7038,  Restriction  on 
Acquisition  of  Aircraft  Fuel  Cells,  in  all 
solicitations  and  contracts  which — 

(a)  Use  fiscal  year  1994  funds;  and 

(b)  Require  delivery  of  aircraft  fuel 
cells. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Se<:;tion  252.225-7038  is  added  to 
read  as  follows: 

252.225-7038    Restriction  on  acquisition  of 
aircraft  fuel  cells. 

As  prescribed  in  225.7021-3.  use  the 
following  clause: 

Restriction  on  Acquisition  of  Aircraft  Fuel 
Oils  (Fed  1994) 

The  Contractor  agrees  thai  all  aircraft  fuel 
cells  furnished  under  this  contract  have  been 
manufactured  in  the  United  States. 

(End  of  clause) 

IFR  Doc.  94-5817  Filed  3-11-94.  8:45  am] 

BILLiNQ  COOC  1810-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  380 

pocket  Number  940251-4051  I.D.  110193C] 

RIN064S-AF51 

Antarctic  Marine  Living  Marine 
Resources  Convention  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (!vfMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  amends  the  regulations 
governing  the  harvesting  of  Antarctic 
marine  living  resources  and/or  other 
associated  activities  by  persons  subject 
to  jurisdiction  of  the  United  States  by 
adding  regulations  for  the  protection  of 
land-ba.sed  ecosystem  monitoring  sites 
designated  within  Convention  for  the 
Conservation  of  Antarctic  Living  Marine 
Resources  (CCAMLR)  waters.  The 
regulations  implement  conservation  and 
management  measures  promulgated  by 
the  Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(Commission)  and  accepted  in  whole  by 
the  Government  of  the  United  States  to 


11730         Federal  Register  /  Vol.  59.  No.  49  /  Monday.  March  14,  1994  /  Rules  and  Regulations 


regulate  activities  within  Convention 
waters.  The  Commission,  af  its  ninth 
meeting  in  1990,  established  a 
procedure  for  prote<:;ting  sites  within  the 
CC.-\MLR  Ecosystem  Monitoring 
Program  (CEMP)  Long-term 
invHjtigations  of  selet;ted  sites  within 
CE\iP  will  be  conducted  to  monitor 
changes  in  the  ecosystem.  The 
Commission  determined  that  these  sites 
are  in  need  of  the  status  of  "Specially 
Protw^ted  Sites"  similar  to  the  program 
established  under  the  Antan:tic  Treaty. 
The  intent  of  these  rpgulations  is  to 
implement  the  agreed  to  procedun»s  for 
CEMP. 

EFFECTIVE  DATE:  Maa:h  14.  1994. 
ADDRESSES:  A  copy  of  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  133.S  East- 
West  Highway.  Silver  Spring.  MD 
20910. 

Comments  regarding  burden  estimates 
or  coittH;tion  of  information  aspects  of 
this  rule  should  be  sent  to  Thomas  J. 
Mclntyre.  National  Marine  Fisheries 
St^rvice.  1315  East-West  Highway,  room 
13225,  Silver  Spring.  MD  20910-3233. 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Attention  Paperwork 
Reduction  Act  Project  0648-0194. 
FOFI  FURTHER  (NFORMATiON  CONTACT: 
Thomas  J.  Mclntyre  (NMFS  Protected 
Resources  Management  Division),  301- 
713-2319. 

SDPPLEMErfTARY  INFORMATION: 

Background 

.■\!  Its  ninth  annual  meeting  in  Hobart. 
Tasmania.  Australia,  in  1990,  the 
Commission,  of  which  the  United  States 
is  a  mem.ber.  adopted  detailed 
procedures  for  according  protection  to 
sites  within  the  CEMP.  This  protection, 
e.xtended  pursuant  to  site-specific 
management  plans,  is  intended  to 
prevent  adverse  impacts  to  these  sites 
rt^sulting  from  certain  forms  of  human 
activities.  Once  approved,  management 
plans  will  be  reviewed  every  5  years  to 
determine  whether  they  require  revision 
and  whether  continued  protection  is 
necessary.  Section  307  of  the  Antarctic 
Living  Marine  Resources  Convention 
Act  of  19«4  (the  Act)  states  that  the 
Secretary  of  Commerce,  after 
consultation  with  the  heads  of 
appropriate  agencies,  shall  promulgate 
su(  h  regulations  as  are  necessary  to 
implement  the  provisions  of  the  Act  and 
the  Conservation  Measures  adopted  by 
the  Commission.  This  notice  adds 
r»»gulatory  text  for  previously  reserved 
S»  380  28  of  50  CFR  part  380  to 


implement  CEMP  procedures  and  tlie 
Commission's  approved  CEMP 
management  plans.  One  part  of  the 
section  requires  individuals  seeking 
permits  in  order  to  enter  a  CEMP  site  to 
apply  either  to  NMFS  or  the  National 
Science  Foundation  (NSF)  as  follows: 

A.  If  the  CEMP  protected  site  is  not 
also  a  site  specially  protected  under  the 
Antarctic  Treaty,  or  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty,  the  individual  must 
apply  to  NMFS  for  a  CEMP  entry 
permit. 

B.  If  the  CEMI'  protected  site  is  also 
a  site  specially  protected  under  the 
Antarctic  Trsaty  or  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty,  and,  thus,  a  site 
requiring  a  permit  under  the  Antarctic 
Conservation  Act  (ACA)  (and  any 
superseding  legislation),  the  individual 
must  apply  to  NSF  for  a  single  CEMP/ 
ACA  permit. 

Gassification 

The  Secretary  of  Commerce  has 
determined  that  this  rule  is  necessary  to 
implement  the  Act  and  to  give  effect  to 
the  conservation  and  management 
measures  adopted  by  the  Commission 
and  agreed  to  by  the  United  States. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB  Approval  Number 
0848-0194). 

The  annual  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  application,  and  one 
half  hour  for  preparation  of  a  final 
report  on  the  permitted  activities.  All 
reporting  burden  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Thomas  J.  Mclntyre,  National  Marine 
Fisheries  Service,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  (see 
ADDRESSES).  This  rule  is  exempt  from 
review  under  E.  O.  12866. 

List  of  Subjects  in  50  CFR  Part  380 

Antarctic.  Fish  and  wildlife, 
Reportirxgend  recordkeeping 
requirements. 


Dalrd  Mciri.hft.  l'J94 
Nancy  Foster, 
Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Sen  ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  380  is  amended 

as  follows: 

PART  38a-ANTARCTIC  MARINE 
LIVING  RESOURCES  CONVENTION 
ACT  OF  1984 

1.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  2431  ef  seq. 

2.  Section  380.2  is  amended  by 
adding  a  definition  for  CEMP  Entry 
Permit,  in  alphabetical  order,  to  read  as 
follows; 

§  380.2    Definitions. 

•         •         •         *         * 

CEMP  entry  permit  (CEMP  permit) 
means  a  permit  issued  under  50  CFR 
380.28  by  the  Assistant  Administrator  to 
a  person  subject  to  the  jurisdiction  of 
the  United  States  authorizing  the  person 
to  enter  specially  protected  sites 
designated  under  the  authority  of  the 
Convention  Ecosystem  Monitoring 
Program  (CEMP)  established  bv  the 
Commission  in  accordance  with  the 
terms  and  conditions  of  the  CEMP 
Management  Plan  for  the  spe<:ific  site 
and  the  terms  and  conditions  contained 
in  the  permit. 
«        •        *        *        * 

3.  Section  380.28  is  amended  by 
adding  text  to  read  as  follows: 

§  380.28  Procedure  for  according 
prelection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites, 

(n)  General.  (1)  Any  person  subject  to 
the  jurisdiction  of  the  United  States 
must  apply  for  and  be  granted  an  entry 
permit  authorizing  specific  activities 
prior  to  entering  a  CCAMLR  Ecosystem 
Monitoring  Program  (CEMP)  Protected 
Site  designated  in  accordance  with  the 
CCAMLR  Conservation  Measure 
describing  the  Procedures  for  According 
Protection  for  CEMP  Sites. 

(2)  If  a  CEMP  Protected  Site  is  also  a 
site  specially  protected  under  the 
Antarctic  Treaty  (or  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty  and  its  Annexes,  when 
it  enters  into  force),  an  applicant 
seeking  to  enter  sucdi  a  Protected  Site 
must  apply  to  the  Dire<_:tor  of  tlie 
National  Science  Foundation  (NSF)  for 
a  permit  under  applicable  provisions  of 
the  Antarctic  Conservation  Act  of  1978 
(ACA)(16  U.S.C.  2401  pf  seq)  or  any 
superseding  legislation.  The  permit 
granted  by  NSF  shall  constitute  a  joint 
CEMIVACA  Protected  Site  permit  and 
any  person  holding  such  a  permit  must 
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comply  with  the  appropriate  CEMP 
Protected  Site  Management  Plan.  In  all 
other  cases,  an  applicant  seeking  a 
permit  to  enter  a  CEMP  Protected  Site 
must  apply  to  the  Assistant 
Administrator  for  a  CEMP  permit  in 
accordance  with  the  provisions  of  this 
section. 

(b)  Responsibility  of  CEMP  permit 
holders  and  persons  designated  as 
agents  under  a  CEMP  permit.  (1)  The 
CEMP  permit  holder  and  person 
designated  as  agents  under  a  CEMP 
permit  are  jointly  and  severally 
responsible  for  compliance  with  the 
Act,  this  part,  and  any  permit  issued 
under  this  part. 

(2)  The  CEMP  permit  holder  and 
agents  designated  under  a  CEMP  permit 
are  responsible  for  the  acts  of  their 
employees  and  agents  constituting 
violations,  regardless  of  whether  the 
specific  acts  were  authorized  or 
forbidden  by  the  CEMP  permit  holder  or 
agents,  and  regardless  of  know  ledge 
concerning  their  occurrence. 

(c)  Prohibitions  regarding  the 
Antarctic  Treaty  System  and  other 
applicable  treaties  and  statutes.  Holders 
of  permits  to  enter  CEMP  Protected  Sites 
are  not  permitted  to  undertake  any 
activities  within  a  CEMP  Protected  Site 
that  are  not  in  compliance  with  the 
provisions  of: 

(1)  The  Antarctic  Treaty,  including 
the  Agreed  Measures  for  the 
Consers-ation  of  Antarctic  Fauna  and 
Flora  (including  the  Protocol  on  the 
Environmental  Protection  to  the 
Antarctic  Treaty  and  its  Annexes  when 
it  enters  into  force),  as  implemented 
under  by  the  ACA  and  any  superseding 
legislation.  (Persons  interested  in 
conducting  activities  subject  to  tbe 
Antarctic  Treaty  or  the  Protocol  should 
contact  the  Office  of  Polar  Programs, 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA 
22230): 

(2)  The  Convention  for  the 
Conservation  of  Antarctic  Seals;  and 

(3)  The  Convention  and  its 
Conservation  Measures  in  force, 
implemented  under  the  Act. 

(d)  Prohibitions  on  takings.  Permits 
issued  under  this  section  do  not 
authorize  any  takings  as  defined  in  the 
applicable  statutes  governing  the 
nctivities  of  persons  in  Antarctica. 
These  CEMP  permits  specifically  do  not 
authorize  takings  or  harvesting  native 
birds,  mammals  and  plants  under: 

(1)  The  AC\  (administered  by  the 
NSF),  45  CFR  part  670,  which  regulates 
all  activities  under  the  Antarctic  Treaty 
south  of  60  °S.  lat.  in  Antarctica,  and 
any  superseding  statute: 

(2)  The  Act.  50  CFR  part  380: 


(3)  The  Marine  Mammal  Protection 
Act  (16  U.S.C.  1361  et  seq],  50  CFR  part 
216; 

(4)  The  Endangered  Species  Act  (16 
U.S.C.  1531  et  seq.).  50  CFR  part  222; 
and 

(5)  The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  701  et  seq.)^ 50  CFR  part  10. 

(e)  Issuance  criteria.  Permits 
designated  in  this  section  may  be  issued 
by  the  Assistant  Administrator  upon  a 
determination  that: 

(1)  The  specific  activities  meet  the 
reouirements  of  the  Act; 

(2)  There  is  sufficient  reason, 
established  in  the  permit  application. 
that  the  scientific  purpose  for  the 
intended  entry  cannot  be  served 
elsewhere;  end 

(3)  The  actions  permitted  will  not 
violate  any  provisions  or  prohibitions  of 
the  Protected  Site's  Management  Plan 
submitted  in  compliance  with  the 
CC\MLR  Conservation  Measure 
describing  the  Procedures  for  According 
Protection  to  CEMP  Sites. 

(0  Application  process.  An  applicant 
seeking  a  CEMP  permit  from  the 
Assistant  Administrator  to  enter  a  CEMP 
Protected  Site  shall  include  the 
following  in  the  application: 

(1)  A  detailed  justification  that  the 
scientific  objectives  of  the  applicant 
cannot  be  accomplished  elsewhere  and 
a  description  of  how  said  objectives  will 
be  accomplished  within  the  terms  of  the 
Protected  Site's  Management  Plan;  and 

(2)  A  statement  signed  by  the 
applicant  that  the  applicant  has  read 
and  fully  understands  the  provisions 
and  prohibitions  of  the  Protected  Site's 
Management  Plan.  Prospective 
applicants  may  obtain  copies  of  the 
relevant  Management  Plans  and  the 
CCAMLR  Conservation  Measure 
describing  the  Procedures  for  According 
Protection  to  CEMP  Sites  by  requesting 
them  from  the  Assistant  Administrator. 

(g)  Conditions.  CEMP  permits  issued 
under  this  section  will  contain  special 
and  general  conditions  including  a 
condition  that  the  permit  holder  shall 
submit  a  report  describing  the  activities 
conducted  under  the  permit  within  30 
days  of  the  expiration  of  the  CEMP 
permit. 

(h)  Duration.  Permits  issued  under 
this  section  are  valid  for  a  period  of  1 
year.  Applicants  requesting  a  jpermit  to 
reenter  a  Protected  Site  must  include 
the  report  required  by  the  general 
condition  in  the  previously  issued 
CEMP  permit  describing  the  activities 
conducted  under  authority  of  that 
permit. 

(i)  Transfer.  CEMP  permits  are  not 
transferable  or  assigruble.  A  CEMP 
permit  is  valid  only  for  the  person  to 
whom  it  is  issued. 


(j)  Modification  (1)  CEMP  permits  can 
be  modified  by  submitting  a  request  to 
the  Assistant  Administrator.  Such 
requests  shall  specify: 

(i)  The  action  proposed  to  be  taken 
along  with  a  summary  of  the  reasons 
therefore;  and 

(ii)  The  steps  that  the  permit  holder 
may  take  to  demonstrate  or  achieve 
compliance  with  all  lawful 
requirements.  If  a  requested 
modification  is  not  in  compliance 
within  the  terms  of  the  Protected  Site's 
Management  Plan,  the  Assistant 
Administrator  will  treat  the  requested 
modification  as  an  application  for  a  new 
CEMP  permit  and  so  notify  the  holder. 
Modifications  will  be  acted  upon  within 
30  days  of  receipt.  The  CEMP  permit 
holder  must  report  to  the  Assistant 
Administrator  any  change  in  prfeviously 
submitted  information  within  10  days  of 
the  change. 

(2)  Additional  conditions  and 
restrictions.  The  Assistant 
Administrator  may  revise  the  CEMP 
permit  effective  upon  notification  of  the 
permit  holder,  to  impose  additional 
conditions  and  restrictions  as  necessary 
to  achieve  the  purposes  o^the 
Convention,  the  Act  and  the  CEMP 
Management  Plan.  The  CEMP  permit 
holder  must,  as  soon  as  possible,  notify 
any  and  all  agents  operating  under  the 
permit  of  any  and  all  revisions  or 
modifications  to  the  permit. 

(k)  Revocation  or  suspension.  CEMP 
permits  may  be  revoked  or  suspended 
based  upon  information  received  by  the 
Assistant  Administrator  and  such 
revocation  or  suspension  shall  be 
effective  upon  notification  to  the  permit 
holder. 

(1)  A  CEMP  permit  may  be  revoked  or 
suspended  ba.sed  on  a  violation  of  the 
pennit,  the  Act  or  this  port. 

(2)  Failure  to  report  a  chajige  in  the 
information  submitted  in  an  CEMP 
permit  application  within  10  days  ot  the 
change  is  a  violation  of  this  part  and 
voids  the  application  or  permit,  as 
applicable.  15  CFR  part  904  governs 
permit  sanctions  under  this  part. 

(1)  Exceptions.  No  entry  into  a 
Protected  Site  described  in  this  section 
shall  be  unlawful  if  committed  under 
emergency  conditions  to  prevent  the 
loss  of  human  life,  compromise  human 
safety,  prevent  the  loss  of  vessels  or 
aircraft  or  to  prevent  environmental 
damage. 

(m)  Protected  sites.  (1)  Sites  protected 
by  the  Antarctic  Treaty  and  regulated  by 
the  ACA  are  listed  at  45  CFR  part  670 
subparts  G  and  H. 

(2)  The  following  site  has  been 
identified  as  a  CEMP  Protected  Site 
subject  to  the  regulatory  authority  of  the 
Act: 
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(i)  Seal  Islands,  South  Shftland 
Islands — The  Seal  Islands  are  composed 
of  islands  and  skerries  located 
approximately  7  km  north  of  the 
northwest  comer  of  Elephant  Island, 
South  Shetland  Islands.  The  Seal 


Islands  CEMP  Protected  Site  includes 
the  entire  Seal  Islands  group,  which  is 
defined  as  Seal  Island  plus  any  land  or 
rocks  exposed  at  mean  low  tide  within 
a  distance  of  5.5  km  of  the  point  of 
highest  elevation  on  Seal  Island.  Seal 


Island  IS  situated  at  60°5914'  S.  iat.. 
055°23'04"\V.  long. 

(ii)  [Reserved] 

IFR  Doc.  94-5847  Filed  i-  1 1-94.  8  45  ami 
BILUNQ  COOC  JS10-22-P 
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Vol.  59,  No.  49  ' 

Monday.  March  14,  1994 


This  section  of  the  FEDERAL  REGISTER 
contair^  notices  to  the  public  of  &>e  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  t^ese  notices  is  to  give  interested 
persoris  an  opportunity  to  pa.'ticipate  In  the 
rJc  making  pr.or  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-204-AD1 

Air/^orthir,ess  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

Adniinistration.  DOT. 

ACTION:  Notirc  of  FVoposed  Rulemaking 

(NPRM). 


SUMWARr:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspections  to  detect  cracking  in  the 
upper  row  of  fasteners  in  the  lower  lobe 
of  the  fuselage  skin  lap  joints,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  reports  of  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
(iisign  life  goal.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  separation  of  the  fuselage  skin 
and  rapid  loss  of  pressure  in  the 
airplane.  This  proposal  also  relates  to 
tiie  recommendations  of  the 
Airworthiness  Assurance  Task  Force 
assigneti  to  review  Model  747  series 
airplanes,  which  indicate  that,  to  assure 
long  term  continued  operational  safety, 
various  structural  inspections  should  be 
ricromplished. 

DATES:  Comments  must  be  received  by 
May  Q.  1994, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FA.M,  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
204-AD.  1601  Land  Avenue,  SVV., 
Renton,  Washington  98055-1056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p  m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  F.\A,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox  ,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (200) 227-2777; 
fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

hitcrested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  rttgulalory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  affer  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coinmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
str.'emenf  is  made:  "Comments  to 
Docket  Number  93-NM-204-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.AA,  Transport  Airplane  DinK;tnrate. 
A.N'M-103,  .Attention;  Rules  Docket  No. 
93-KM-204-AD.  1601  Lind  Avenue, 
SW  .  Renton.  Washington  98055^056 


Discussion 

In  April  1988.  a  transport  categor>' 
airplane  managed  to  land  after  cracks  in 
rivet  holes  in  the  upper  fuselage  linked 
together,  causing  structural  failure  and 
uncontrolled  decompression.  An  18-foot 
section  ripped  from  the  fuselage.  This 
accident  focused  greater  attention  on  the 
problem  of  aging  aircraft. 

In  June  1988,  the  FAA  sponsored  a 
conference  on  aging  airplane  issues, 
which  was  attended  by  representatives 
of  the  aviation  industry  from  around  the 
world.  It  became  obvious  that,  because 
of  the  tremendous  increase  in  air  travel, 
the  relatively  slow  pace  of  row  airplane 
production,  and  the  apparent  economic 
feasibility  of  operating  older  technology 
airplanes  rather  than  retiring  them, 
increased  attention  needed  to  be 
focused  on  this  aging  fleet  and 
maintaining  its  continued  operational 
safety. 

The  Air  Transport  Association  (.ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AIA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Airworthiness  Assurance  Task  Force. 
with  representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  "Working  Groups" 
to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommond(Ki  for  mandatory 
modification  of  aging  airplanes. 

2.  Develop  corrosion  directed 
inspections  and  prevention  programs, 

3.  Review  the  adequacy  of  each 
operator's  structural  maintenance 
program, 

4.  Review  and  update  the 
Supplemental  Structural  Inspection 
Documents  (SSID),  and 

5.  Assess  repair  quality. 

The  Working  Group  assigned  to 
review  the  Boeing  Model  747  series 
airplanes  completed  its  work  on  Item  2 
in  July  1989  and  developed  a  baseline 
program  for  controlling  corrosion 
problems  that  may  jeopardize  the 
continued  airworthiness  of  the  Boeing 
Model  747  fleet.  This  program  is 
contained  in  Boeing  Eiocument  Number 
D6-36022.  "Aging  Airplane  Corrosion 
Invention  and  Control  Program — 


11734 


Federal  Register  /  Vol.  59,  No.  49  /  Monday,  March  14.  1994  /  Proposed  Rules 


Mcxiel  747. ■•  dated  July  1989  The  FAA 
issued  .-KD  90-25-05,  Amendment  39- 
6790  (55  FR  49268.  November  27,  1990), 
which  requires  implementation  of  a 
corrosion  prevention  and  control 
program. 

Tne  Working  Group  completed  a 
portion  of  its  work  on  Item  1,  above. 
The  Working  Group's  proposal  is 
contained  in  Boeing  Document  Number 
D6-35999,  "Aging  Airplane  Service 
Bulletin  Structural  Modification 
Program — Model  747."  The  FAA  issued 
AD  90-06-06,  Amendment  39-6490  (55 
FR  8374.  March  7.  1990).  which  requires 
the  installation  of  the  structural 
modifications  identified  in  the  Boeing 
Document,  and  AD  92-27-04. 
Amendment  39-8437  (58  FR  8693. 
February  17.  1993),  which  requires 
structural  inspections  of  older  airplanes. 

Additional  structural  inspections  are 
required  bv  AD  86-09-07  Rl. 
Amendment  39-5580  (52  FR  7564. 
March  12,  1987).  which  references 
Boeing  .Mert  Service  Bulletin  747- 
53A2267,  dated  March  28.  1986.  and 
Revision  1,  dated  September  25.  1986. 

The  action  being  proposed  herein 
follows  from  the  ongoing  activities  of 
the  Working  Group  relative  to  Item  1. 
The  Working  Group  has  identified 
certain  service  difficulties  that  warrant 
mandatorv'  Inspections  following 
mandatory  modification  of  these 
airplanes.  The  Working  Group  considers 
that  these  service  difficulties  can  be 
controlled  safely  by  repetitively 
inspecting  following  modification  of 
these  airplanes,  and  that,  because  of  the 
safety  implications,  the  inspections 
should  be  mandatory  to  assure  that  all 
operators  perform  them.  Typically,  the 
addressed  unsafe  conditions  have 
occurred  infrequently  on  older 
airplanes,  and  the  Working  Group  has  a 
very  high  degree  of  confidence  in  the 
ability  of  an  inspection  program  to 
detect  the  damage  before  it  impairs 
safely. 

The  Working  Group  has  reviewed 
Boeing  Service  Bulletin  747-53A2267, 
and  has  recommended  it  to  the  FAA  for 
mandatory  inspection  following 
modification  to  ensure  the  successful 
long-term  operation  of  Model  747  series 
airplanes.  The  procedures  contained  in 
this  service  bulletin  address  reports  of 
corrosion  and  cracking  in  the  body  skin 
of  the  lap  joints  under  the  wing-to-body 
fairing  on  Model  747  series  airplanes 
that  had  accumulated  between  21,500 
flight  hours  and  33.000  fiight  hours. 
Operators  have  also  reported  finding 
corrosion  and  cracks  at  the  lower  body 
lap  joints  fonvard  and  aft  of  the  wing- 
to-body  fairing  on  airplanes  that  had 
accumulated  more  than  9.000  flight 
hours.  Additionally,  operators  have 


reported  finding  fatigue  cracking  in  the 
body  frames  adjacent  to  the  lap  joints  on 
airplanes  that  had  accumulated  more 
than  10.000  flight  cycles.  Continued 
operation  of  these  airplanes  writh 
corroded  lap  joints  and  cracked  or 
broken  adjacent  frames  could  cause  the 
skin  to  separate,  which  could  lead  to 
rapid  loss  of  pressure  in  the  airplane. 

The  FAA  has  concurred  with  the 
Working  Group's  recommendations  and 
has  determined  that  AD  action  is 
warranted  to  mandate  the  insj>ections  to 
assure  the  continued  airworthiness  of 
the  Model  747  fleet. 

The  FAA  has  reviewed  and  approved 
Revision  3  of  Boeing  Service  Bulletin 
747-53A2267.  dated  March  26.  1992. 
that  describes  procedures  for  external 
high  frequency  eddy  current  (HFEC) 
inspections  to  detect  cracking  in  the 
upper  row  of  fasteners  in  the  lower  lobe 
of  the  fuselage  skin  lap  joints.  Certain 
inspections  to  detect  cracking  of  the 
lower  lobe  lap  joints  described  in  this 
service  bulletin  are  required  by  AD  86- 
09-07  Rl .  which  references  the  original 
issue  of  this  service  bulletin,  dated 
March  8,  1986,  and  Revision  1,  dated 
September  25,  1986.  The  "full" 
modification  (including  the 
"permanent"  repair)  and  the  "optional" 
modification  of  the  lower  lobe  lap  joints 
described  in  this  service  bulletin  are 
required  by  AD  90-06-06.  which  also 
references  both  the  original  issue  of  this 
service  bulletin  and  Revision  1.  The 
inspections  to  detect  corrosion 
described  in  this  service  bulletin  are 
required  by  AD  90-25-05.  Amendment 
39-6790  (55  FR  49268.  November  27, 
1990). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  external  high 
frequency  eddy  current  inspections  to 
detect  cracking  in  the  upper  row  of 
fasteners  in  modified  lap  joints,  and 
repair,  if  necessary.  The  inspections 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  requirements  of  this  proposed  AD 
are  not  intended  to  dupbcate,  rescind, 
or  supersede  the  requirements  of  AD 
86-09-07  Rl .  AD  90-06-06,  or  AD  90- 
25-05.  The  FAA's  intent  is  to  require 
the  external  HFEC  inspections, 
described  above,  of  older  airplanes 
following  the  mandatory  modifications 
required  by  AD  90-06-06,  in  addition  to 
those  Inspections  required  by  AD  86- 
09-07  Rl  and  AD  90-25-05. 

There  are  approximately  200  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  118  airplanes  of  U.S. 


registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  124  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $804,760.  or  $6,820  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  FAA  recognizes  that  the  proposed 
inspections  would  require  a  large 
number  of  work  hours  to  accomplish. 
However,  the  compliance  times 
specified  in  paragraph  (a)  of  this 
proposed  AD  should  allow  ample  time 
for  the  inspections  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
c~ertify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034 'February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-204-AD. 

Applicability:  Model  747  series  airplanes 
having  line  positions  1  through  200 
inclusive;  certificated  in  any  category-. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  fuselage  skin  and 
rapid  loss  of  pressure  in  the  airplane, 
accomplish  the  following:  (a)  Perform  an 
external  high  frequency  eddy  current 
inspection  to  detect  cracks  in  the  upper  row 
of  fasteners  in  the  modified  lap  joints  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2267,  Revision  3,  dated  March  26. 
1992,  at  the  time  specified  in  paragraph  (a)(1) 
or  (a)(2)  or  (a)(3)  of  this  AD,  as  applicable. 

(1)  For  airplanes  on  which  the  full 
modification  required  by  AD  90-06-06, 
Amendment  39-6490,  has  been 
accomplished  in  accordance  with  Revision  2 
of  Boeing  Service  Bulletin  747-53A2267, 
dated  March  29,  1990,  or  Revision  3,  dated 
March  26,  1992:  Prior  to  the  accumulation  of 
10,000  flight  cycles  after  accomplishment  of 
the  full  modification. 

(2)  For  airplanes  on  which  the  full 
modification  required  by  AD  90-06-06. 
Amendment  39-6490,  has  been 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  747-53A2267,  dated  March 
8,  1986,  or  Revision  1,  dated  September  25, 
1986:  Prior  to  the  accumulation  of  7,000 
flight  cycles  after  accomplishment  of  the  full 
modification. 

(3)  For  airplanes  on  which  the  optional 
modification  has  been  accomplished  in 
accordance  with  Boeing  Sendee  Bulletin 
747-53A2267.  dated  March  28,  1986,  or 
Revision  1,  dated  September  25,  1986;  or 
Revision  2,  dated  March  29,  1990;  or 
Revision  3,  dated  March  26.  1992:  Prior  to 
the  accumulation  of  7.000  flight  cycles  after 
accomplishment  of  the  optional 
modification. 

(b)  If  no  cracking  is  detected,  repeat  these 
inspections  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

(c)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
Section  53-30-03  of  the  747  Structural 
Repair  Manual,  and  repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv'  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  [ACQ],  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March  8. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
(FR  Doc.  94-5853  Filed  3-11-94;  8:45  am] 
BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-222-AD] 

Airworthiness  Directives;  Canadair 
Model  CL-600-2B16  (CL-601-3A) 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  Proposed  Rulemalcing 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.\D)  that  is  applicable  to 
certain  Canadair  Model  CL-60O-2B16 
series  airplanes.  This  proposal  would 
require  inspection  to  detect  chafing  of 
the  wiring  harness  of  the  air  driven 
generator  (ADG),  modification  of  the 
wiring  harness,  and  repair  of  any  chafed 
harness.  This  proposal  is  prompted  by 
a  report  that  the  wiring  harness  on 
certain  airplanes  were  produced  in  a 
configuration  that  is  subject  to  chafing 
and  electrical  shorting.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  .\DG  power 
to  the  essential  bus  when  the  ADG  is 
deployed  during  an  emergency 
situation. 

DATES:  Comments  must  be  received  by 
May.  9.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention;  Rules  Docket  No.  93-NM- 
222-AD.  1601  Lind  Avenue.  S\V.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087.  Station  A. 


Montreal,  Quebec.  H3C  3G9  Canada. 
This  information  may  be  examined  at 
the  FA.^,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173.  FAA  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream.  New 
York  11581;  telephone  (5'l6)  791-6427; 
fax  (516) 791-9024. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wall  be  filed  in  the  Rules 
Docket. 

Commenters  w^shing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-222-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-222-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056, 

Discussion 

On  August  23,  1991,  the  FAA  issued 
AD  91-19-01.  Amendment  39-8026  (56 
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FR  45893.  September  9,  1991). 
applicable  to  certain  Canadair  Model 
CL-600-1A11,  CX-600-2A12.  and  CL- 
60O-2B16  series  airplanes.  That  .^D 
requires  inspection  to  detect  chafing 
and  modification  of  the  wiring  harness 
of  the  air  driven  generator  ( ADG),  and 
repair  of  any  chafed  harness.  That 
action  was  prompted  by  reports  of 
chafing  of  the  ADG  electrical  output 
harness  against  the  backshell  of  the 
connectci  on  the  turbine  generator 
assembly.  Although  the  chafing 
occurred  while  the  ,^DG  was  in  the 
stowed  position,  when  the  ADG  was 
deployed,  the  chafed  wires  shorted  to 
the  airplane  structure  and  prevented  the 
ADG  from  powering  the  essential  bus. 
This  essential  bus  provides  electrical 
power  to  the  hydraulic  flight  control 
system  and  to  the  essential  flight  control 
equipment.  In  these  instances,  the 
shorting  also  damaged  the  ADG  output 
harness  and  its  support  structure. 

This  condition,  if  not  corrected,  could 
result  in  loss  of  emergency  power  to  the 
essential  bus  when  the  Ai)G  is 
deployed. 

Since  issuance  of  AD  91-19-01, 
Transport  Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
notified  the  F.^A  that  the  same  unsafe 
condition  addressed  in  AD  91-19-01 
may  exist  on  certain  additional  Model 
CL^00-2B16  series  airplanes. 
Transport  Canada  Aviation  advises  that, 
during  production  of  Model  CL-600- 
2B16  series  airplanes  having  serial 
numbers  5099  through  5131,  inclusive, 
the  wiring  harnesses  of  the  ,ADG's  were 
not  modified  to  preclude  chafing  against 
the  backshell  of  the  connector  on  the 
turbine  generator  assembly.  (AD  91-19- 
01  is  applicable  only  to  airplanes  having 
serial  numbers  5001  through  5098, 
inclusive.)  Therefore,  these  airplanes  are 
also  subject  to  losing  ADG  power  to  the 
essential  bus  when  the  ADG  is  deployed 
during  an  emergency  situation. 

Canadair  has  issued  .Mert  Service 
Bulletin  A601-0370,  Revision  1,  dated 
April  15.  1993.  that  describes 
procedures  for  a  one-time  inspection  to 
detect  chafing  and  modification  of  the 
ADG  Wiring  harness,  and  repair  of  any 
chafed  harness.  This  modification 
entails  replacing  two  existing  harness 
support  brackets  with  redesigned 
brackets  that  would  preclude  chafing  of 
the  harness.  The  effectivity  of  this 
service  bulletin  includes  Model  CL- 
600-2B16  series  airplanes  having  serial 
numbers  5099  through  5131  only. 
Transport  Canada  Aviation  classified 
this  alert  service  bulletin  as  mandatory 
and  issued  Canadian  Airworthiness 
Directive  CF-91-21R1.  dated  May  6, 
1993,  in  order  to  assure  the  continued 


airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspection  to  detect  chafing  and 
modification  of  the  wiring  harness  of 
the  ADG.  and  repair  of  any  chafed 
harness.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  alert  service  bulletin  described 
previously.  This  proposed  AD  would 
apply  only  to  airplanes  having  serial 
numbers  5099  through  5131,  inclusive. 

Note:  The  FAA's  normal  policy  is  that 
when  an  AD  requires  a  substantive  change, 
such  as  a  change  in  its  applicability,  the 
"old"  AD  is  superseded  by  removing  it  from 
the  system  and  a  new  AD  is  added.  In  the 
case  of  this  AD  action,  the  FAA  normally 
would  have  prop>osed  superseding  AD  91- 
19-01  to  expand  its  applicability  to  include 
the  additional  affected  airplanes.  However,  in 
reconsideration  of  the  entire  fleet  size  that 
would  be  a^ected  by  a  supersedure  action, 
and  the  consequent  workload  associated  with 
revising  maintenance  record  entries,  the  FAA 
has  determined  that  a  less  burdensome 
approach  is  to  issue  a  separate  AD  applicable 
only  to  these  additional  airplanes.  This  AD 
does  not  supersede  AD  91-19-01;  airplanes 
listed  in  the  applicability  of  AD  91-19-01  are 
required  to  continue  to  comply  with  the 
requirements  of  that  AD.  This  proposed  AD 
is  a  separate  AD  action,  and  is  applicable 
only  to  airplanes  having  serial  numbers  5099 
through  5131.  inclusive.) 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  S55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed 
inspection  on  U.S.  operators  is 
estimated  to  be  $1,375.  or  $55  per 
airplane. 

The  FAA  estimates  that  it  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  and  the  average  labor  rate 


is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $199  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $17,350  or  $694  per 
airplane. 

Based  on  the  figures,  above,  the  total 
(inspection  plus  modification)  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $18,725  or 
$749  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  resp>onsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directivf-: 

Canadair:  Docket  93-NM-222-AD. 

Applicability:  Model  CL-600-2B16  series 
airplanes  having  serial  numbers  5099 
through  5131.  inclusive:  certificated  in  any 
category. 

Note  1:  Airplanes  having  serial  numbers 
5001  through  5098.  inclusive,  are  subject  to 
the  requirements  of  AD  91-19-01. 
Amendment  39-8026. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  emergency  power  to  the 
essential  bus  when  the  air  driven  generator 
(ADG)  is  deployed,  accomplish  the  following- 
la)  Within  25  hours  time-in-service  after  the 
effective  date  of  this  AD,  inspect  to  detect 
chafing  of  the  wiring  harness  of  the  ADG  in 
accordance  with  Canadair  Alert  Service 
Bulletin  A601-O370,  Revision  1,  dated  April 
15. 1993.  If  chafing  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin. 

(b)  Within  60  days  after  the  effective  date 
of  this  AD.  modify  the  harness  installation  of 
the  ADG  in  accordance  with  Canadair  Alert 
Service  Bulletin  A601-0370,  Revision  1. 
dated  April  15.  1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager  New  York 
Aircraft  Certification  Office  (ACQ),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alterTative  methods  of 
compliance  with  this  AD.  if  any  may  be 
obtained  from  the  New  York  ACO 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March  8. 

1994 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice 
(FR  Doc.  94-5851  Filed  3-11-94;  8:45  am] 
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14CFRPart39 

[Docket  No.  93-NM-229-AD] 

Airworthiness  Directives;  Fokker 
Model  F27  Series  Airplanes  (Excluding 
Mark  050  Series  Airplanes) 

AGENCY:  Federal  .Aviation 

Administration.  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NFRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F27  series 
airplanes.  This  proposal  would  require 
accomplishment  of  certain  structural 
modifications.  This  proposal  is 
prompted  by  reports  of  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  categor>'  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  These  incidents 
have  jeopardized  the  airworthiness  of 
the  affected  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  degradation  in  the 
structural  capabilities  of  the  affected 
airplanes.  This  action  also  reflects  the 
FAA's  decision  that  long  term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe  rather  than  repetitive 
inspections. 

DATES:  Comments  must  be  received  by 
May  9.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
229-AD.  1601  Lind  Avenue.  S\V  . 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  ser\ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-2145; fax  (206)  227-1320.  ' 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
WTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-229-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-229-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

In  April  1988.  a  transport  category 
airplane  managed  to  land  after  tiny 
cracks  in  rivet  holes  in  the  upper 
fuselage  linked  together,  causing 
structural  failure  and  explosive 
decompression.  An  18-foot  section 
ripped  from  the  fuselage.  This  accident 
focused  greater  attention  on  the  problem 
of  aging  aircraft. 

In  June  1988,  the  FAA  sponsored  a 
conference  on  aging  airplane  issues, 
which  was  attended  by  representatives 
of  the  aviation  industry  from  around  the 
world.  It  became  obvious  that,  because 
of  the  tremendous  increase  in  air  travel, 
the  relatively  slow  pace  of  new  airplane 
production,  and  the  apparent  economic 
feasibility  of  operating  older  technology 
airplanes  rather  than  retiring  them, 
increased  attention  needed  to  be 
focused  on  this  aging  fleet  and 
maintaining  its  continued  operational 
safety. 

The  FAA.  in  concert  with  the 
Regional  Airline  Association  (RAA);  the 
General  Aviation  Manufacturers 
Association  (GAMA);  several  U.S.  and 
non-U.  S.  operators  of  the  affected 
airplanes;  the  Rijksluchtvaartdienst 
(RLD).  which  is  the  airworthiness 
authority  for  the  Netherlands;  and 
Fokker;  has  agreed  to  undertake  the  task 
of  identif\'ing  and  implementing 
procedures  to  ensure  continuing 
structural  airworthiness  of  aging 
commuter-class  airplanes.  This  group 
reviewed  selected  service  bulletins, 
applicable  to  Fokker  Model  F27  series 
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airplanes,  to  be  recommended  for 
mandator\'  rulemaking  action  to  ensure 
the  continued  operational  safety  of  these 
airplanes. 

This  group's  proposal  is  contained  in 
Fokker  Report  Number  SE-278.  "FZ? 
Aging  Aircraft  Project-Final  Document," 
Issue  3.  dated  February  1,  1993.  This 
Report  references  modifications  from 
eight  ser\ice  bulletins  and  recommends 
that  they  be  incorporated  in  the 
applicable  Fokker  Model  F27  series 
airplanes.  The  modifications  consist  of 
three  modifications  to  the  fuselage,  two 
modifications  to  the  wing,  and  three 
modifications  to  the  empermage  of  the 
airplane.  They  include  structural 
reinforcement  of  frames,  ribs,  and 
stringers;  replacement  of  formers  and 
ribs;  and  installation  of  inspection  doors 
and  covers,  access  holes,  and  drain 
holes. 

The  procedures  described  in  these 
service  bulletins  are  intended  to 
positively  address  conditions  identified 
in  Model  F27  series  airplanes  that,  if  not 
corrected,  could  result  in  structural 
failure. 

The  RLD classified  this  Report  as 
mandator\'  and  issued  Netherlands 
Airworthiness  Directive  (BL,^)  91-058/3 
(A),  dated  July  16,  1993.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  op>eration  in  the  United 
States  under  the  provisions  of  §  21.29  of 


the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
e.xamined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  fatigue  cracking  and  corrosion 
are  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  tj-pe  design 
registered  in  the  United  States,  the 
proposed  AD  would  require 
modification  of  Fokker  Model  F27  series 
airplanes  prior  to  their  economic  design 
goal  in  accordance  with  the  Fokker 
Report  described  previously. 

The  economic  design  goal  of  an 
airplane  is  typically  considered  to  be 
the  period  of  service  after  which  a 
substantial  increase  in  the  maintenance 
costs  is  expected  to  take  place  in  order 
to  assure  continued  operational  safety. 
The  economic  design  goal  for  Fokker 
Model  F27  series  airplanes  is  90,000 
landings  for  structural  problems 
associated  with  fatigue  damage. 

The  proposed  compliance  time  for 
implementation  of  the  mandatory 
structural  modification  program  is  prior 
to  reaching  the  applicable  economic 
design  goal.  This  time  interval  was 
determined  based  upon  the  ability  of  the 
manufacturer  to  provide  the  parts 


necessary  for  the  modification,  and  the 
time  necessary  to  incorporate  the 
modifications. 

In  the  interim,  safety  will  be  provided 
by  various  means  currently  in  place  that 
are  considered  satisfactory  to  detect 
damage  prior  to  the  occurrence  of  an 
unsafe  condition.  These  include 
operators'  on-going  basic  maintenance 
programs;  continuing  inspections 
required  by  numerous  previously  issued 
AD's;  the  Structural  Integrity  Program 
(SIP)  program,  previously  mandated  by 
AD  92-19-07,  Amendment  39-8365  (57 
FR  42603,  September  16.  1992);  the 
FAA's  increased  emphasis  on 
surveillance  of  operators'  maintenance 
programs  and  procedures;  and  the 
FAA's  participation  in  prognmis  to 
physically  inspect  high-time  airplanes 
during  scheduled  heavy  maintenance. 

The  FAA  estimates  that  58  Fokker 
Model  F27  series  airplanes  (excluding 
Mark  050  series  airplanes)  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD  within  the  initial 
threshold.  Since  not  all  affected 
airplanes  would  be  required  to 
accomplish  everv'  modification 
referenced  in  each  of  the  service 
bulletins,  the  cost  impact  of  the 
proposed  modifications  is  estimated  in 
the  following  table.  This  cost  includes 
the  price  of  modification  kits,  and  the 
estimated  labor  rate  is  $55  per  work 
hour  It  does  not  include  the  cost  of 
downtime,  planning,  sst  up, 
familiarization,  or  tool  acquisition. 


Sen/Ice  Bulletin  No. 


^4o.  o<  affected 
airplanes 


No.  of  work 
hours 


Cost  ol  parts 

per  airplane 


Cost  pef  apf- 


Total  cost  for 
affected  air- 
planes 


55-33  (B-77)  

55-12  (B-67)  

55^*2  'Part  It)  

55-61  Revrsion  2 

57-6.3  Revision  1  

53-^9  (B-^5)  Issues 

53-58  (B-149)  

53-75  i3-211)  

57-7  Issue  1  


5 
5 
5 

13 

58 

5 

5 

13 

5 


40 
20 
30 
45 
556 
22 
16 
0.25 
32 


S314 

121 

168 

2.236 

1,279 

0 

0 

0 

400 


S2.51400 

1.221.00 

1.818.00 

4.710.00 

31.859  00 

1.210.00 

880.00 

13.75 

2.160.00 


$12.57000 

6.105.00 

9.090.00 

61.230  00 

1.847.822  00 

6.050.C0 

4.400.00 

178.75 

10.800  00 


Based  on  these  figures,  above,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
51.958. 245.75. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the  proposed 
modifications  would  require  a  large 
number  of  work  hours  to  accomplish. 
However,  the  threshold  specified  in 


each  of  the  service  bulletins  referenced 
by  the  Fokker  Report  should  allow 
ample  time  for  the  accomplishment  of 
the  modifications  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .'\ssessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (l) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februarv'  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  tiie  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatoi^'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
■Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  Tlie  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89 

§39.13    [Amended] 

2  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker:  Docket  93-NM-229-AD. 

Applicability:  Model  F27  series  airplanes 
(excluding  Mark  050  series  airpirines),  as 
listed  in  Fokker  Report  Number  SE-278, 
■  F27  Aging  Airrraft  Project — Final 
Document."  Issue  3.  dated  February  1,  1993; 
certificated  in  any  cali^ory. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure,  accomplish 
the  following: 

(a)  Prior  to  r»iaching  the  incorporation 
thresholds  listed  in  Part  II  of  Fokker  Report 
Number  SE-27B.  '^27  Aging  .Aircraft 
Project — Final  Document."  Issue  3.  dated 
February  1. 1993.  accomplish  the  structural 
modifications  listed  in  Part  11  of  the  Fokker 
Report. 

Note  1;  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification 
constitutes  terminating  action  for  that 
inspection  requirement. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  b* 
u.sed  if  approved  bv  the  Managrr, 
Standardization  Branch.  A.\M-113,  ?\A. 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
I.Tsp>ectitr.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
(  omphance  with  this  AD,  if  any.  may  be 


obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  Uie  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March  8, 
1994 

Darreil  M.  Pederson, 

AcUng  Manager,  Transport  Airplane 
Diref.torate,  Aircraft  Certification  Sen-ice. 
!FR  Doc  94-5852  Filed  3-11-94;  8:45  am] 

BILUNG  CODE  4910-1»-U 


14  CFR  Par*.  39 

[Docket  No.  93-NM-7&-AD) 

Airworthiness  Directives;  Fokker 
Model  F-27  MarK  100,  200,  300,  400, 
500,  600,  700,  and  800  Series 
Airplanes. 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F-27  series 
airplanes.  This  proposal  would  require 
the  implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  tasks  or  by 
revising  the  maintenance  inspection 
program  to  include  such  a  program. 
This  proposal  is  prompted  by  reports  of 
incidents  involving  corrosion  and 
fatigue  cracking  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal; 
these  incidents  have  jeopardized  the 
airworthiness  of  the  affected  aiqsianes. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  degradation 
of  the  structural  capabilities  of  the 
airplane  due  to  the  problems  associated 
with  corrosion. 

DATES:  Comments  must  be  received  by 
May  9.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
76-AD.  1601  Lind  Avenue.  S\V., 
Renton,  Washuigton  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  refen^nced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  Li.SA,  Inc.,  1199  North 
Fairfax  Street,  .Mexandna,  Virginia 


22314  This  information  may  he 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SVV..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  th-.v 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguniewts  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  VPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-76-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

In  April  1988,  a  high-cycle  transport 
category  airplane  (specifically,  a  Boeing 
Model  737)  was  involved  in  an  accident 
in  which  the  airplane  suffered  major 
structural  damage  during  flight. 
Investigation  of  this  accident  revealed 
that  the  airplane  had  numerous  fatigue 
cj-acks  and  a  great  deal  of  corrosion. 
Subsequent  inspoctions  conducted  by 
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the  operator  on  other  high-cycle 
transport  category  airplanes  in  its  fleet 
revealed  that  other  airplanes  had 
extensive  fatigue  cracking  and 
corrosion. 

Prompted  by  the  data  gained  from  this 
accident,  the  FAA  sponsored  a 
conference  on  aging  airplanes  in  June 
1988,  which  was  attended  by 
representatives  from  the  aviation 
industry  and  airworthiness  authorities 
from  around  the  world  It  became 
obvious  that,  because  of  the  tremendous 
increase  in  air  travel,  the  relatively  slow 
pace  of  new  airplane  proa  ^ction,  and 
the  apparent  economic  feasibility  of 
operating  older  technology  airplanes 
rather  thnn  retinng  th.  >ii.  increased 
attention  needed  to  be  focused  on  the 
aging  airplane  fleet  and  maintaining  its 
continued  operational  safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AIA)  of  America 
agreed  to  undertake  the  task  of 
identifying  and  implementing 
procedures  to  ensure  the  continued 
structural  airworthiness  of  aging 
tr&nsport  categorv'  airplanes.  An 
Airworthiness  Assurance  Task  Force 
(A.ATF)  was  established  in  August  1988, 
w  th  members  representing  aircraft 
m  inufacturers,  operators,  regulatory 
ai  thorities,  and  other  aviation  industry 
reiiresentatives  worldwide.  The 
o!  jective  of  the  AATF  was  to  sponsor 
"Working  Groups"  to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
flef;t,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes; 

2.  Develop  corrosion-directed 
inspections  and  prevention  programs; 

3.  Review  the  adequacy  of  each 
operator's  structural  maintenance 
program; 

4.  Review  and  update  the 
Supplemental  Inspection  Documents 
(SID),  and 

5.  Assess  repair  quality. 

The  working  group  assigned  to  review 
the  Fokker  Model  F-27  series  airplanes 
has  completed  its  work  on  Item  (2)  and 
has  developed  a  baseline  program  for 
controlling  corrosion  problems  that  may 
jeopardize  the  continued  airworthiness 
of  the  Model  F-27  fleet.  The  program  is 
contained  in  Fokker  Document  SE-291, 
"F-27  Corrosion  Control  Program,"  with 
revisions  through  October  1,  1993. 
(Hereafter,  this  publication  is  referred  to 
as  "the  Document.")  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  air\vorthiness  authority  for  the 
Netherlands,  classified  this  Document 
as  mandatory  and  issued  Netherlands 
Airworthiness  Directive  (BLA)  91-113, 
Issue  2.  dated  June  26, 1992.  in  order  to 


assure  the  continued  airworthiness  of 
these  airplanes  in  The  Netherlands. 

Section  2.1  of  the  Document  defines 
three  levels  of  corrosion:  Level  1 
corrosion  is  that  which  does  not  exceed 
certain  limits;  Level  2  corrosion  is  that 
which  exceeds  those  limits;  and  Level  3 
corrosion  is  significant  corrosion  which 
is  potentially  an  urgent  airworthiness 
concern. 

Sections  2.2  and  2.3  of  the  Document 
provide  general  guidelines  to  develop  a 
corrosion  prevention  and  control 
program.  These  guidelines  address  such 
things  as  a  baseline  program, 
implementation  ages,  access  for 
inspection,  repetitive  inspection 
intervals,  operating  environment, 
newly-acquired  airplanes,  general 
cleanliness  of  the  airplane,  and  the  fact 
that  sampling  is  unreliable  in  effectively 
controlling  corrosion. 

Section  2.4  of  the  Document  sets  forth 
the  general  implementation  schedule  for 
the  corrosion  inspection/control 
program.  As  described  in  that  section, 
each  "aircraft  zone"  is  assigned  an 
"Initial  Inspection  Time"  and  a  "Repeat 
Inspection  Time."  The  program  is 
applicable  to  each  aircraft  zone  on  all 
Model  F-27  series  airplanes  whose  age 
has  reached  or  exceeded  the  Initial 
Inspection  Time  for  that  zone.  For 
airplanes  that  have  not  reached  or 
exceeded  the  Initial  Inspection  Time  of 
the  specific  aircraft  zone,  a  particular 
inspection  task  has  to  be  performed 
before  the  airplane  has  reached  the 
Initial  Inspection  Time  for  the  specific 
aircraft  zone,  or  before  the  Repeat 
Inspection  Time  of  the  task  is  exceeded 
(a  maximum  of  6  years),  whichever 
occurs  later.  For  airplanes  that  have 
already  reached  or  exceeded  the  Initial 
Inspection  Time  of  the  specific  aircraft 
zone,  a  particular  inspection  has  to  be 
performed  before  the  Repeat  Inspection 
Time  of  the  task  is  exceeded  or  within 
6  years,  whichever  occurs  first. 

Section  2.4  of  the  Document  also 
identifies  the  specific  aircraft  zones  that 
are  subject  to  the  program,  and 
describes  the  "basic  task"  to  be 
accomplished  in  each  defined  aircraft 
zone  as  part  of  the  baseline  program, 
along  with  the  initial  inspection  time 
and  repeat  inspection  time  for  each  area, 
and  other  information  necessary  to  carry 
out  the  program  for  each  area.  The 
Document  defines  a  "basic  task"  as 
including  not  only  the  pertinent  visual 
inspections  of  all  primary  and 
secondary  structures,  but  any  necessary 
repairs,  apphcation  of  sealants  or 
corrosion  inhibitors,  and  other  follow- 
on  procedures,  as  well.  A  basic  task  may 
also  include  detailed  visual  and  non- 
destructive inspections  (NDI);  where 
NDI's  are  employed,  adequate  standards 


and  procedures  must  be  developed  and 
properly  recorded  for  the  area 
inspected. 

Section  2.5  establishes  the  procedures 
for  reporting  the  results  of  the 
inspections  conducted  under  the 
corrosion  prevention  and  control 
program. 

Section  2.6  provides  for  periodic 
review  and  update  of  the  data  contained 
in  the  Document. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  corrosion  is  hkely  to  exist  or 
develop  on  airplanes  of  this  type  design, 
an  AD  is  proposed  which  would  require 
adoption  of  a  corrosion  prevention  and 
control  program  that  is  equivalent  to  or 
better  than  the  program  specified  in  the 
Document  previously  described. 
Operators  would  be  permitted  to 
accomplish  this  either  by  performing 
the  specific  basic  tasks  described  in  the 
Docaiment  (the  "task-by-task  method"). 
or  by  revising  their  FAA-approved 
maintenance  program  to  include  such  a 
program. 

Paragraph  (a)  of  the  proposal  sets 
forth  the  proposed  compliance  times  for 
the  initial  basic  task  of  each  affected 
aircraft  zone.  These  compliance  times 
are  measured  from  a  date  one  year  after 
the  effective  date  of  the  final  rule.  (The 
proposed  compliance  times  are 
consistent  with  those  of  other  similar 
AD'S  that  the  FAA  has  issued  on  this 
subject.)  Generally,  operators  would  be 
required  to  complete  the  initial  basic 
task  before  reaching  the  "Initial 
Inspection  Time"  plus  one  "Rep)eat 
Inspection  Time"  interval  for  the 
aircraft  zone,  as  detailed  in  the 
Document.  The  basic  task  would  be 
required  to  be  repeated  at  a  time  interval 
not  to  exceed  the  "Repeat  Inspection 
Time"  interval  for  that  area,  as  detailed 
in  the  Document. 

Paragraph  (a)  includes  paragraph 
(a)(l)(iii).  which  states  that,  for  each 
area  that  exceeds  the  initial  inspection 
time  for  that  area,  operators  must 
accomplish  the  initial  basic  task  at  a 
minimum  rate  of  one  such  area  every 
two  years,  beginning  one  year  after  the 
effective  date  of  the  final  rule.  The  FAA 
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n-cognizes  that  this  may  cause  a 
hardship  on  some  small  operators;  in 
those  circumstances,  the  FAA 
anticipates  evaluating  requests  for 
adjustment  to  the  implementation  rate 
on  a  case-by-case  ^asis  under  'he 
provisions  of  paragraph  (h)  of  the 
proposed  rule.  (A  note  to  this  effect  is 
included  in  the  proposal.) 

Operators  should  note  that  the 
proposal  does  not  contain  a  paragraph 
specifically  to  address  repair  actions. 
The  FAA  considers  that  any  repairs 
would  be  carried  out  necessarily  as  a 
part  of  each  basic  task,  as  it  is  defined 
in  the  Document.  As  discussed 
previously,  a  "basic  task"  is  defined  in 
the  Document  as  including  not  only  tlie 
pertinent  inspection,  but  any  necessary 
repairs,  application  of  corrosion 
inhibitors,  and  other  follow-  on 
procedures,  as  well.  Paragraph  (a) 
contains  a  note  to  reference  the  portion 
of  the  Document  that  defines  a  basic 
task,  and  to  emphasize  the  importance 
of  these  corrective  actions. 

Paragraph  (b)  of  the  proposal  provides 
for  an  optional  method  of  complying 
with  the  rule.  In  lieu  of  performing  the 
task-by-task  requirements  proposed  in 
paragraph  (a),  operators  may  revise  their 
FAA -approved  maintenance/inspection 
programs  to  include  the  corrosion 
prevention  and  control  program  defined 
in  the  Document  or  an  equivalent 
{.irogram  approved  by  the  FAA. 

Paragraph  (b)  also  would  require  that, 
subsequent  to  the  accomplishment  of 
the  initial  basic  task,  any  e.xtensions  of 
Repeat  Inspiection  Time  intervals 
specified  in  the  Document  must  be 
approved  by  the  FAA. 

Any  operator  electing  to  comply  with 
proposed  paragraph  (b)  would  bo 
permitted  to  use  an  alternative 
recordkeeping  method  to  that  otherwi.se 
required  by  Federal  Aviation 
Regulations  (FAR)  section  91.417  or 
section  121.380.  provided  it  is  approved 
by  the  FA.A  and  is  included  in  a 
revision  to  the  FAA-approved 
m.aintenance/inspection  program.  In 
response  to  questions  raised  previously 
concerning  recordkeeping  and  recuid 
retention  requirements  as  they  relate  to 
the  programmatic  approach  proposed  in 
this  AD  action  and  other  similar 
proposals  that  have  been  issued 
applicable  to  other  airplane  models,  the 
F.'\.^  offers  the  following: 

Sections  91.41 7(8)(2)(v)  and 
1 21. 380{a)(2)(v)  of  the  FAR  require  that 
a  record  be  made  of  the  current  status 
of  applicable  AD's.  With  regard  to 
proposed  paragraph  (b).  such  a  record 
would  be  required  to  be  made  when  the 
maintenance/inspection  program  is 
revised  to  incorporate  the  program 
specified  in  the  Document;  at  that  time. 


paragraph  (b)  of  the  AD  would  be  fully 
complied  with  Regarding  paragraphs' 
(d)  through  (g)  of  this  proposal,  those 
paragraphs  would  impose  separate 
requirements;  therefore,  except  as 
discussed  below,  separate  entries  would 
have  to  be  made  to  reflect  compliance 
with  each  of  those  paragraphs. 

Section  121.380(a)(2)(iv)  of  the  FAR 
concerns  recording  "the  identification 
of  the  current  inspection  status  of  the 
aircraft."  Section  91.417(a)(2)(iv) 
contains  a  similar  requirement.  Because 
proposed  paragraph  fb)  would  require 
operators  to  revise  their  maintenance/ 
inspection  program  to  include  the 
program  specified  in  the  Document, 
each  operator's  program  would  be 
required  to  identify  each  inspection 
(eg  .  "C"  check)  at  which  each  basic 
task  specified  in  the  Document  will  be 
performed  on  each  airplane.  By 
recording  the  current  inspection  status 
of  each  airplane,  and  by  maintaining  a 
cross-reference  system  between  these 
records  and  the  maintena.ice/inspection 
program  revision,  it  will  be  possible  to 
determine  the  current  status  of  each 
basic  task  on  each  airplane.  Once  this 
cross-reference  system  has  been 
established,  this  recording  provision  of 
Sections  91  and  121  njquires  no 
additional  recording  beyond  what 
would  otherwise  be  required  normally 

Section  121.380(a)(1)  concerns 
"records  necessary  to  show  that  all 
requirements  for  the  issuance  of  an 
airworthiness  release  under  section 
121  709  have  been  met."  Section 
91.417(a)(1)  contains  a  similar 
requirement.  These  are  also  referred  to 
as  "dirty  fingerprint  records."  This 
provision  of  sections  91  and  121 
requires  most  of  the  recording  that 
would  result  from  this  proposed  AD 
Each  time  a  basic  task  is  performed,  the 
operator  would  be  required  to  make  a 
"dirty  fingerprint"  record  of  the  task, 
identifying  what  actions  were 
accomplished.  It  should  be  noted, 
however,  that  these  records  are  not 
different  from  the  records  made  for  any 
other  actions  taken  under  the  operator's 
maintenance/inspection  program. 

In  addition  to  the  record  making 
requirements,  discussed  above,  sections 
91  and  121  of  the  FAR  impose 
reauirements  for  record  retention. 

.Section  121.380(b)(1)  and  Section 
91.417(b)(1)  require  that  the  "dirty 
fingerprint"  records  be  retained  until 
the  work  is  repeated  or  superseded  by 
other  work,  or  for  one  year  after  the 
work  is  performed.  Therefore,  most  of 
the  records  resulting  from  this  proposed 
AD  would  not  have  to  be  retained 
indefinitely.  However,  such  retention 
might  facilitate  subsequent  transfers,  or 
substantiate  requests  for  repetitive 


interval  escalations,  and  therefore,  may 
be  in  the  operator's  interest. 

Section  121.380(b)(2)  requires  that  the 
records  specified  in  paragraph 
121.380(a)(2)  (current  status  of  AD's  and 
current  inspection  status)  be  retained 
and  transferred  with  the  airplane  at  the 
time  it  is  sold.  Section  91.417(b)(2) 
contains  a  similar  requirement. 

These  recording  requirements  are  not 
considered  to  be  unduly  burdensome 
and  are  considered  the  minimum 
necessary  to  enable  the  cognizant  F.VA 
Maintenance  Inspector  to  perform 
proper  surveillance  and  to  ensure  that 
the  objectives  of  the  proposed  rule  are 
being  fulfilled. 

However,  because  of  the  numerous 
concerns  expressed  previously  by 
operators  regarding  the  recordkeeping 
obligations  imposed  by  section  121.380 
with  regard  to  similar  rulemaking  on 
corrosion  prevention  and  control 
programs,  the  F.AA  has  included  in  this 
proposal  certain  provisions  for 
alternative  recordkeeping  methods. 
Proposed  paragraph  (b)(1)  would 
provide  for  the  development  and 
implementation  of  such  alternative 
methods,  which  must  be  approved  by 
the  FAA.  For  example,  operators  may 
choose  to  submit  proposals  to  record 
compliance  with  paragraphs  (d)  through 
(g)  of  the  AD  by  a  means  other  than  they 
nonnally  use  to  record  AD  status.  (The 
FAA  has  developed  guidance  material 
that  will  contain  information  to  be 
considered  by  FAA  Principal 
Maintenance  Inspectors  (PMI)  when 
reviewing  proposals  for  alternative 
recordkeeping  methods.) 

Paragraph  (c)  cf  the  proposal  provides 
for  increasing  a  "Repeat  Inspection 
Time"  interval  by  up  to  10%  in  order 
to  accommodate  unan'icipated 
scheduling  requirements.  Operators 
would  be  required  to  inform  the  FAA 
within  30  days  of  sut.h  increases. 

Paragraph  (d)(1)  of  the  proposal  s»?ts 
forth  the  reporting  actions  that  are 
necessary  to  be  accomplished  when 
Level  3  corrosion  is  doterminnd  to  exist. 
Within  7  days  after  such  a 
determination  is  made,  an  operator 
would  be  required  to  accomplish  one  of 
the  following  actions: 

1.  Submit  a  report  of  the 
determination  to  the  FAA  and  complete 
the  basic  task  in  the  affected  area  on  the 
remainder  of  the  Model  F-27  series 
airplanes  in  the  operator's  fleet;  or 

2.  Submit  a  proposed  schedule,  for 
approval  by  the  FAA.  for  performing  the 
basic  tasks  in  the  affected  area  on  the 
remainder  of  the  operator's  Model  F-27 
series  fleet;  or 

3  Submit  data  substantiating  that  the 
Level  3  corrosion  was  an  isolated 
occurrence. 
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Once  the  FAA  has  received  such  a 
report,  it  may,  in  conjunction  with 
nonnal  surveillance  activities,  request 
additional  information  regarding  the 
results  of  the  basic  tasks  performed  on 
the  remainder  of  the  operator's  Model 
F-27  series  fleet. 

Paragraph  (d)(2)  of  the  proposal 
speciSes  that  the  FAA  may  impose 
schedules  different  from  what  an 
operator  has  proposed  under  paragraph 
(d)(1),  if  it  is  found  that  changes  are 
necessary  to  ensure  that  any  other  Level 
3  corrosion  in  the  operator's  Model 
F-27  series  fleet  is  detected  in  a  timely 
manner. 

Paragraph  (d)(3)  of  the  proposal 
would  require  that,  within  the  time 
schedule  approved  by  the  F.AA,  the 
operator  must  accomplish  the  basic 
tasks  in  the  affected  areas  on  the 
remaining  airplanes  in  its  Model  F-27 
series  fleet  to  ensure  that  any  other 
Level  3  corrosion  is  detected. 

Paragraph  (e)  would  require  that, 
upon  finding  corrosion  exceeding  Level 
1  during  a  repetitive  inspection,  an 
operator  must  adjust  its  program  to 
ensure  that  future  corrosion  findings  are 
limited  to  Level  1  or  better.  Where 
corrective  action  is  necessary  to  reduce 
corrosion  to  Level  1  or  better,  an 
operator  must  submit  a  proposal  for  a 
means  of  corrective  action  for  the  FAA's 
approval  within  60  days  after  the 
determination  of  corrosion  is  made. 
That  means,  approved  by  the  F.AA,  must 
then  be  implemented  to  reduce  future 
findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

With  regard  to  paragraph  (e),  it  should 
be  noted  that  if  corrosion  is  found  and 
it  is  not  considered  representative  of  the 
operator's  fleet,  no  further  corrective 
action  may  be  necessary,  since  a  means 
to  reduce  any  corrosion  to  Level  1  or 
better  will  have  already  been 
implemented  in  the  operator's  program 
in  accordance  with  proposed  paragraph 
(a)  or  (b).  For  example,  if  a  finding  of 
corrosion  is  attributable  to  a  particular 
spill  of  mercury  or  other  unique  event, 
or  if  corrosion  is  found  on  an  airplane 
recently  acquired  from  another  operator, 
the  means  specified  in  the  existing 
program  may  be  adequate  for  controlling 
corrosion  in  the  remainder  of  the 
operator's  fleet.  Similarly,  if  an  operator 
has  already  implemented  means  to 
reduce  corrosion  in  an  airplane  area 
based  on  previous  findings,  no 
additional  corrertive  action  may  be 
necessary.  In  reviewing  the  reports 
submitted  in  accordance  vrilh  the  AD, 
the  F.AA  will  monitor  the  effectiveness 
of  the  operator's  means  to  reduce 
corrosion.  If  the  FAA  determines  that  an 
operator  has  failed  to  Implement 
adequate  means  to  reduce  corrosion  to 


Level  1  or  better,  appropriate  action  will 
be  taken  to  ensure  compliance  with  this 
paragraph. 

Para^aph  (f)  of  the  proposal  concerns 
adding  airplanes  to  an  operator's  fleet, 
and  the  procedures  that  must  be 
followed  with  regard  to  corrosion 
prevention  and  control.  This  paragraph 
differentiates  between  procedures 
applicable  to  added  airplanes  that 
previously  were  maintained  in 
accordance  with  this  AD  and  those  that 
were  not  so  maintained.  For  airplanes 
that  previously  have  been  maintained  in 
accordance  with  the  proposed 
requirements  of  this  AD  action,  the  first 
basic  task  in  each  aircraft  zone  to  be 
performed  by  the  new  operator  would 
be  required  to  be  performed  in 
accordance  with  either  the  previous 
operator's  or  the  new  operator's 
inspection  schedule,  whichever  would 
result  in  the  earlier  accompfishment 
date  for  that  task.  For  airplanes  that 
have  not  been  maintained  in  accordance 
with  the  proposed  requirements  of  this 
AD  action,  the  first  basic  task  in  each 
aircraft  zone  to  be  performed  by  the  new 
operator  would  be  required  to  be 
performed  before  the  airplane  is  placed 
in  service,  or  in  accordance  with  a 
schedule  approved  by  the  FAA. 

With  regard  to  the  requirements  of 
paragraph  (fl,  the  FAA  considers  it 
essential  that  operators  ensure  that 
transferred  airplanes  are  inspected  in 
accordance  with  the  baseline  corrosion 
prevention  and  control  program  on  the 
same  basis  as  if  there  were  continuity  in 
ownership.  Scheduling  of  the 
inspections  for  each  airplane  must  not 
be  delayed  or  postponed  due  to  a 
transfer  of  owTiership;  in  some  cases, 
such  postponement  could  continue 
indefinitely  if  an  airplane  is  transferred 
frequently  from  one  owner  to  another. 
The  proposed  rule  would  require  that 
the  specified  procedures  be 
accomphshed  before  any  operator 
places  into  service  any  airplane  subject 
to  the  requirements  of  the  proposed  AD. 

Paragraph  (g)  of  the  proposal  would 
require  that  reports  of  Level  2  and  Level 
3  corrosion  be  submitted  to  Fokker 
within  certain  time  periods  after  such 
corrosion  is  detected.  A  note  has  been 
Included  in  this  paragraph  indicating 
that  reporting  to  the  FAA  of  any  Level 
2  or  Level  3  corrosion  found  as  a  result 
of  any  opportunity  inspections  is  highly 
desirable.  Operators  are  not  relieved, 
however,  from  reporting  corrosion 
findings  as  required  by  FAR  section 
121.703. 

The  FAA  estimates  that  55  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take  an  average 
of  approximately  7  work  hours  per  basic 
task  to  accomplish  the  75  basic  tasks 


called  out  in  the  Document;  this 
represents  a  total  average  of  525  work 
hours.  The  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  for  the  6-year  average 
inspection  cycle  is  estimated  to  be 
$1,588,125,  or  $28,875  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomphshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futtire  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unreahstic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FA.A,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  this 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  tlie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a).  1421 
and  1423;  49  U.S  C.  106(g);  and  14  CFR 
11.  R9. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker:  Docket  93-NM-76-AD. 

Applicability- Model  F-27  Mark  100,  200. 
300.  400.  SOO.'eoO.  700.  and  800  series 
airplanes  (does  not  include  Model  F-27  MK 
050  series  airplanes),  certificated  in  any 
categor)' 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

Note  1:  This  AD  references  Fokker 
Document  SE-291,  "F-27  Corrosion  Control 
Program."  including  all  revisions  through 
October  1.  1993.  (hereafter  referred  to  as  "the 
Document"),  for  basic  tasks,  definitions  of 
corrosion  levels,  compliance  times,  and 
reporting  requirements.  In  addition,  this  AD 
specifies  inspecticn  and  reporting 
requirements  beyond  those  included  in  the 
Document.  Where  there  are  differences 
between  the  AD  and  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  "the  FA.A"  is  defined  differently  for 
different  operators,  as  follows:  For  those 
operators  complying  with  paragraph  (a)  of 
this  AD.  "the  FAA"  is  defined  as  "the 


Manager  of  the  Standardization  Branch, 
AN"M-n3.  FAA,  Transport  Airplane 
Directorate."  For  those  operators  operating 
under  Federal  Aviation  Regulation  (FAR) 
part  121  or  129.  and  complying  with 
paragraph  (b)  of  this  AD.  "the  FAA"  is 
defined  as  "the  cognizant  Principal 
Maintenance  Inspector  (PMI)."  For  those 
operators  operating  under  F.^R  part  91  or 
125,  and  complying  with  paragraph  (b)  of 
this  AD.  "the  FAA"  is  defined  as  "the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office." 

Note  3:  The  FAA  recommends  that  priority 
for  implementing  the  corrosion  prevention 
and  control  program,  specified  in  this  AD,  be 
given  to  older  aircraft  and  areas  requiring  a 
significant  upgrade  of  previous  maintenance 
procedures  to  meet  the  program 
requirements. 

To  preclude  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion, 
accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD.  complete  each  of  the  basic  tasks 
specified  in  section  2.4  of  the  Document  in 
accordance  with  the  procedures  of  the 
Document,  and  the  schedule  specified  in 
paragraphs  (a)(l )  and  (a)(2)  of  this  AD. 

Note  4:  A  "basic  task."  as  defined  in 
section  2.4  of  the  Documen..  includes 
inspections;  procedures  for  a  corrective 
action,  including  repairs,  under  identified 
circumstances;  application  of  sealants  or 
corrosion  inhibitors:  and  other  follow-on 
actions. 

Note  5:  Airplane  "areas"  are  those  items 
listed  in  columnar  form  in  the  "ACTION" 
statement  of  each  task,  as  listed  in  the 
Document. 

Note  6:  Basic  tasks  completed  in 
accordance  with  the  Document  before  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  basic  task 
requirements  of  paragraph  (a)(1)  of  this  AD 

Note  7:  Where  non-destructive  inspection 
(NDI)  methods  are  employed,  in  accordance 
with  section  2.4  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  section  43.13. 

(1)  Complete  the  initial  basic  task  of  each 
aircraft  zone  specified  in  section  2.4  of  the 
Document  as  follows; 

(i)  For  airplane  areas  that  have  not  yet 
exceeded  the  "Initial  Inspection  Time  (IIT)" 
for  a  basic  task  as  of  one  year  after  the 
effective  date  of  this  AD:  Initial  compliance 
must  occur  no  later  than  the  IIT.  or  no  later 
than  one  Repeat  Inspection  Time  (RIT) 
interval  measured  from  a  date  one  year  after 
the  effective  date  of  this  AD.  whichever 
occurs  later. 

(ii)  For  airplane  areas  that  have  exceeded 
the  IIT  for  a  particular  basic  task  as  of  one 
year  after  the  effective  date  of  this  AD:  Initial 
compliance  must  occur  within  one  RIT 
interval  for  that  task,  or  within  6  years, 
measured  from  a  date  one  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(iii)  Notwithstanding  paragraphs  (a)(l)(i) 
and  (a)(l)(ii)  of  this  AD,  accomplish  the 
initial  basic  task,  for  each  area  that  exceeds 
the  IIT  for  that  area,  at  a  minimum  rate  of  one 


such  area  every  two  years,  beginning  one 
year  after  the  effective  date  of  this  AD. 

Note  8:  This  paragraph  does  not  require 
inspection  of  any  area  that  has  not  exceeded 
the  IIT  for  that  area. 

Note  9:  This  minimum  rate  requirement 
may  cause  an  undue  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  basic  task  at  a  time  interval 
not  to  exceed  the  RIT  interval  specified  in  the 
Document  for  that  task. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  effective  date  of  this  AD.  revise  the 
FAA-approved  maintenance/inspection 
program  to  include  the  corrosion  control 
program  sp>ecified  in  the  Document;  or  to 
include  an  equivalent  program  that  is 
approved  by  the  FAA.  In  ell  cases,  the  initial 
basic  task  for  each  airplane  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in  paragraph 
(a)(1)  of  this  AD. 

(1)  Any  ojjerator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  section  91.417  or  section 
121.380  for  the  actions  required  by  this  AD, 
provided  it  is  approved  by  the  FAA  and  is 
included  in  a  revision  to  the  FAA-approved 
maintenance/inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  basic  task,  extensions  of  RIT 
intervals  spyecified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
an  RIT  interval  to  be  increased  by  up  to  10% 
but  not  to  exceed  6  months.  The  FAA  must 
be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

(d)(1)  If.  as  a  result  of  any  inspection 
conducted  in  accordance  with  paragraphs  (a) 
or  (b)  of  this  AD,  Level  3  corrosion  is 
determined  to  exist  in  any  airplane  area, 
accomplish  either  paragraph  (d)(l)(i)  or 
(d)(l)(ii)  within  7  days  after  such 
determination: 

(i)  Submit  a  repiort  of  that  determination  to 
the  FAA  and  complete  the  basic  task  in  the 
affected  aircraft  zones  on  all  Model  F-27 
series  airplanes  in  the  operator's  fleet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  basic  tasks  in  the  affected  aircraft  zones 
on  the  remaining  Model  F-27  series  airplanes 
in  the  operator's  fleet,  which  is  adequate  to 
ensure  that  any  other  Level  3  corrosion  is 
detected  in  a  timely  manner,  along  with 
substantiating  data  for  that  schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note:  10:  Notwithstanding  the  provisions 
of  section  2.1  of  the  Document,  which  would 
permit  corrosion  that  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  be  a  fXJtentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 


11744 


Federal  Register  /  Vol.  59.  No.  49  /  Monday,  March  14.  1994  /  Proposed  Rules 


typical  of  the  operator's  usage  of  other 
airplanes  in  the  same  fleet,"  this  paragraph 
requires  that  data  substantiating  any  such 
finding  be  submitted  to  the  FAA  (ref  Note  2 
of  this  AD)  for  approval. 

(2)  The  F.\<^  may  impose  schedules  other 
than  those  proposed,  upon  finding  that  such 
changps  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 

(.3)  Within  the  time  schedule  approved 
under  paragraph  (d)(1)  or  (d)(2)  of  this  AD. 
accomplish  the  basic  tasks  in  the  affected 
airtraft  zones  of  the  remaining  Model  F-27 
series  airplanes  in  the  operator's  fleet. 

(e)  If.  as  a  result  of  any  inspection  after  the 
initial  inspection  conducted  m  accordance 
with  paragraph  (a)  or  (b)  of  this  AD.  it  is 
determined  that  corrosion  findings  exceed 
Level  1  in  any  area,  v^ithin  60  days  after  such 
determination,  implement  a  means,  approved 
by  the  FAA,  to  reduce  future  findings  of 
corrosion  in  that  area  to  Level  1  or  better. 

(f)  EWfore  any  operator  places  into  service 
any  airplane  subject  to  the  requirements  of 
this  AD.  a  schedule  for  the  accomplishment 
of  basic  tasks  required  by  this  AD  must  be 
established  in  accordance  with  paragraph 
(fl(l)  or  (f1(2)  of  this  AD.  as  applicable: 

(1)  For  airplanes  previously  maintained  in 
at  rordance  with  this  AD,  the  first  basic  task 
in  each  aircraft  zone  to  be  performed  by  the 
new  operator  must  be  accomplished  in 
accordance  with  the  previous  of)erator's 
schedule  or  with  the  new  operators 
schedule,  whichever  would  result  in  the 
earlier  accomplishment  date  for  that  task. 
After  each  basic  task  has  been  performed 
once,  each  subsequent  task  must  be 
performed  in  accordance  with  the  new 
operator's  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD.  the  first  basic  task  for  each  aircraft 
zone  to  be  performed  by  the  new  operator 
must  be  accomplished  prior  to  further  flight 
or  in  accordance  with  a  schedule  approved 
by  the  FAJK. 

(g)  Within  7  days  after  the  date  of  detection 
of  any  Level  3  corrosion,  and  within  3 
months  after  the  date  of  detection  of  any 
Level  2  corrosion,  submit  a  report  to  Fokker 
of  such  findings,  in  accordance  with  section 
2.5  of  the  Document. 

Note  11;  Reporting  to  the  FAA  of  Level  2 
and  Level  3  corrosion  found  as  a  result  of  any 
opportunity  inspections  is  highly  desirable. 

(h1  An  alternative  method  of  compliance  or 
adjustmeiit  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Standardization  Branch, 
AN,M-113. 

Note  12:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(j)  Reports  of  inspection  results  required  by 
this  AD  have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Issued  in  Renton.  Washington,  on  March  8. 
1994. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  94-5850  Filed  3-11-94;  8:45  am] 

BILLING  CO0€  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-6-93] 

RIN  1545-AR54 

Limitation  on  Annual  Compensation 
for  Qualified  Rans;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  compensation  Umit  for  tax- 
qualified  retirement  plans  under  section 
401(a)(17)  of  the  Internal  Revenue  Code 
of  1986. 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday.  March  17, 
1994,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Coimsel  (Corporate), 
(202)  622-6452  or  (202) 622-7190  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  401(a)(17)  of 
the  Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  public 
hearing  appearing  in  the  Federal 
Register  for  Thursday,  December  30. 
1993  (58  FR  69302).  announced  that  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Thursday, 
March  17,  1994,  beginning  at  10  a.m.,  in 
the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW.,  Washington.  DC. 


The  public  hearing  scheduled  for 
Thursday,  March  17,  1994,  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  {Corporate). 
[FR  Doc.  94-5856  Filed  3-11-94;  8:45  am] 

BILLING  C0O€  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposal  amendment  to  the 
North  Dakota  permanent  regulatory 
program  (hereinafter,  the  "North  Dakota 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
proposed  changes  in  the  State's 
revegetation  success  document. 

This  document  sets  forth  the  times 
and  locations  that  the  North  Dakota 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
WTitten  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  m.s.t.  April  13,  1994. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
April  8.  1994.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m..  m.s.t.  on  March  29, 
1994.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
WTitten  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
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amendment  by  contacting  OSM's  Casper 

Field  Office,  " 

Guy  Padgett,  Director,  Casper  Field 
Office;  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  100 
East  B  Street,  room  2128;  Casper,  VVY 
82601-1918  (307)  261-5776. 

Mr.  Edward  J.  Englerth,  Director, 
Reclamation  Division:  North  Dakota 
Public  Service  Commission  Capitol 
Building;  Bismarck.  North  Dakota 
58505-0165 (701) 224-4092. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

V  Padgett,  Telephone;  (307)  261-5776.' 

SUPPLEMENTARY  INFORMATION: 

I,  Background  on  the  North  Dakota 
Program 

On  December  15.  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  North  Dakota 
Public  Service  Commission.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretar>''s  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  15.  1980  Federal 
Register  (45  FR  82214).  Subsequent 
actions  concerning  North  Dakota's 
program  and  program  amendments  can 
be  found  at  30  CFR  934.15  and  934.16. 

II.  Proposed  Amendment 

By  letter  dated  February  17,  1994, 
(Administrative  Record  No.  N[>-U-01) 
North  Dakota  submitted  a  proposed 
amendment  to  its  permanent  program 
pursuant  to  SMCRA.  The  North  Dakota 
proposed  amendment  XX  consists  of 
changes  to  the  State  revegetation 
success  document  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments" 
including  changes  to  address  required 
program  amendments  at  30  CFR  934.16 
(b  through  i,  w  and  x). 

The  following  areas  are  proposed  for 
change: 

(1)  Section  I-A  regarding  concurrence 
of  other  Federal  and  State  agencies  and 
additional  reference  cites. 

(2)  Section  II-B  regarding  various 
modifications  to  the  Subsections  on 
County  Soil  Sur\^ey  Estimates.  Cropland 
Productivity  Indexes.  Average  County 
Spring  Wheat  Yields,  SCS  Yield 
Estimates,  and  Updating  SCS  Data. 

(3)  Section  II-C.  Subsection  on 
Requirements  for  Successful 
Revegetation  regarding  statistical 
confidence  and  mai^agement  practices; 
Subsection  on  Revegetation  Success 
Standards  for  Third  Stage  Bond  Release 
regarding  prime  farmland  standards; 
Subsection  on  Revegetation  Success 


Standards  for  Fourth-Stage  Release 
regarding  changes  for  the  crops  most 
commonly  grown  and  methods  of 
calculating  success  standards. 

(4)  Section  II-D.  Subsection  on 
Premining  Assessment  regarding 
inventory  requirements  and  range  site 
descriptions:  Subsection  on  Postmining 
Assessment  regarding  cover  data 
requirements  and  mapping;  Subsection 
on  Fourth  Stage  Bond  Release  regarding 
the  use  of  aerial  photography,  cover  data 
requirements,  and  mapping. 

(5)  Section  II-E,  Subsection  on 
Requirements  for  Successful 
Revegetation  regarding  changes  to 
species  composition,  diversity, 
seasonality  and  permanence;  Subsection 
on  Premining  Assessment  regarding 
inventory  requirements;  Subsection  on 
Postmining  Assessment  regarding  data 
requirements,  mapping,  species 
composition,  and  production  standards. 

(6)  Section  II-F,  Subsection  on 
Requirements  for  Successful 
Revegetation  regarding  consultation 
with  State  agencies,  erosion  control, 
stocking  rates,  and  survival 
measurements. 

(7)  Section  II-G,  Subsection  on 
Definition  of  shelterbelt;  Subsection  on 
Requirements  for  Successful 
Revegetation  regarding  ground  cover 
requirements,  species  composition  data, 
replacement  requirements,  and  time  in 
place  requirements. 

(8)  Section  II-H.  Changes  to  the 
Introduction  and  Definitions  for  fish 
and  wildlife  habitat;  Subsection  on 
Grasslands  regarding  statistical 
requirements  for  ground  cover 
measurements,  composition 
requirements,  and  data  requirements; 
Subsection  on  Wetlands  regarding 
requirements  for  successful  vegetation. 

(9)  Section  III-Br  changes  to  the  use 
of  soil  mapping  units  in  calculating 
standards. 

(10)  Section  III-C.  changes  to 
sampling  designs. 

(11)  Section  III-D,  changes  to  the 
methods  for  measuring  productivity, 
cover,  and  diversity. 

(12)  Section  III-E,  changes  to  the 
methods  of  statistical  analysis. 

(13)  Appendix  A.  changes  to 
management  practices. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  m.s.t. 
March  29,  1994.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  wTitten  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  nnh  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meetii:g,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discu.ss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES. 

A  written  summar>'  of  each  meeting 
will  be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  Determinations 

Compliance  With  Executive  Order 
12866 

This  proposed  rule  is  exempted  from 
review  by  the  office  of  Management  and 
Budget  under  Executive  Order  12866 
(Reduction  of  Regulatory'  Burden). 
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Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Elxecutive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section,  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCR.A  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
proNTsions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  FoUcv  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
mformation  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq  ). 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
use.  601  et  seq).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovenmiental  relations.  Surface 
mining,  Underground  mining. 

Dated:  March  4. 1994. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
|FR  Doc.  94-5890  Filed  3-11-94;  8:45  am] 

BILLING  CODE  4310-Oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  25  and  94 

[CC  Docket  No.  92-166;  FCC  No.  94-11] 

Licensing  Policies  and  Procedures, 
Domestic  Common  Carrier  Satellite 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  On  January  19, 1994,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  seeking 
comments  on  its  proposed  rules  to 
govern  the  licensing  and  regulation  of 
mobile  satellite  systems  operating  in  the 
1610-1626.5/2483.5-2500  MHz 
frequency  bands  (1.6/2.4  GHz  MSS). 
The  proposed  qualification 
requirements  and  technical  rules  are 
intended  to  facilitate  the  provision  of 
new  domestic  and  international  satellite 
services. 

DATES:  Comment  date:  May  5,  1994; 
Reply  comment  date:  June  6,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N\V., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 


Fern  Jarmulnek,  Common  Carrier 
Bureau.  (202)  634-1682;  Kathleen 
Campbell,  Common  Carrier  Bureau, 
(202)634-1952. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  January 
19,  1994,  and  released  February  18, 
1994.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street,  NW.,  Washington,  DC 
20554.  A  complete  text  of  this  decision 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW..  suite  140,  Washington,  DC  20037. 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h)). 
Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140.  Washington,  DC 
20037.  Persons  wishing  to  comment  on 
this  collection  of  information  should 
direct  their  comments  to  Timothy  Fain, 
(202)  395-3561,  Office  of  Management 
and  Budget,  room  3235  NEOB. 
Washington,  DC  20503.  A  copy  of  any 
comments  filed  with  the  Office  of 
Management  and  Budget  should  also  be 
sent  to  the  following  address  at  the 
Commission:  Federal  Communications 
Commission,  Records  Management 
Division,  room  234.  Paperwork 
Reduction  Project,  Washington,  DC 
20554.  For  further  information  contact 
Judy  Boley,  (202)  632-7513. 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish  Rules 
and  Policies  Pertaining  to  a  Mobile 
Satellite  Service  in  the  1610-1626.5/ 
2483.5-2500  MHz  Frequency  Bands.  CC 
Docket  No.  92-166, 

OMB  Number:  None. 

Action:  Proposed  new  and  revised 
collection. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 

Frequency  of  Response:  On  occasion, 
annually. 


Reporting  requirements 


No.  of  re- 
sponses 


Hours  per  re- 
sponse 


Total 


Proposed  Sections  25.143(b).  25.213.  25.203  (j),  (k) 

Proposed  Section  25.143(e)(1) _ 

Proposed  Section  25.143(e)(2) 

Proposed  Section  25.1 43  (c).  (d)  

Proposed  Sections  25.115,  25.130.  25.213  


6 
5 
S 
5 
10 


900 

15 

3 

2 

320 


5400 
65 

15 

10 
3200 
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Reporting  requirements 


Proposed  Section  25.133(b) 
Total  


No.  of  re- 
sponses 


Note:  These  requirements  will  not  all  be 
triggered  in  the  same  year. 

Needs  and  Uses:  The  Notice  of 
Proposed  Rulemaking  solicits  public 
comment  on  the  Commission's 
proposals  for  rules  and  policies  to 
govern  the  licensing  and  provision  of 
service  by  voice  and  data  mobile 
satelli'3  service  (MSS)  systems  in  the 
1610-1626.5/2483.5-2500  MHz  band 
(1.6/2.4  GHz  MSS). 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document. 

Summary  of  Notice  of  Proposed 
Rulemaking 

This  Notice  of  Proposed  Rulemaking 
represents  the  next  step  in  the  process 
of  hcensing  the  world's  first  commercial 
low-earth  orbit  satellites  offering  both 
voice  and  data  mobile  satellite  services 
(MSS).  These  satellites  are  to  operate  in 
the  1610-1626.5/2483.5-2500  MHz 
frequency  bands  (1.6/2.4  GHz  bands). 
The  proposed  systems  are  to  provide  a 
wide  range  of  services,  including 
cellular-like  mobile  services  to  users 
anywhere,  telephone  service  to  remote 
areas  that  are  not  linked  to  a 
communications  network,  position 
location  services,  search  and  rescue 
communications,  disaster  management 
communications,  environmental 
monitoring,  paging  services,  facsimile 
transmission  services,  cargo  tracking, 
educational  communications,  and 
industrial  monitoring.  In  addition  to 
offering  these  services  to  users  in  the 
United  States,  the  proposed  low-earth 
orbit  systems  have  the  capability  to 
extend  these  offerings  throughout  the 
world.  This  can  potentially  expand 
markets  for  U.S. -developed  goods  and 
ser\'ices  and  to  make  a  major 
contribution  to  U.S.  global 
competitiveness.  It  also  offers  the 
potential  for  significant  economic  and 
social  advances  in  developing  countries 
by  providing  an  "instant" 
telecommunications  infra.structure  at 
minimum  cost. 

Six  applications  to  construct  satellite 
systems  in  these  frequency  bands  were 
fled  by  the  cut-off  date.  Five  proposed 
low-Earth  orbit  (LEO)  systems.  These 
were  filed  by  Ellipsat  Qarporation, 


Motorola  Satellite  Communications  Inc., 
Constellation  Communications,  Loral/ 
Qualcomm  Corporation,  and  TRW,  Inc. 
The  other  application  was  filed  by 
American  Mobile  Satellite  Corporation. 
AMSC  proposed  to  add  the  additional 
MSS  frequencies  to  its  geostationary 
satellite  orbit  (GSO)  MSS  system  that 
was  authorized  in  1989.  An 
international  allocation  for  MSS  in  these 
frequency  bands  was  made  in  February 
1992;  a  domestic  allocation  was  adopted 
in  December  1993. 

A  negotiated  rulemaking  was 
undertaken  from  January  through  April 
1993  to  assist  the  Commission  in 
establishing  techrucal  and  operational 
rules  to  govern  this  new  service 
(hereinafter  1.6/2.4  GHz  MSS)  and  in 
developing  an  arrangement  by  which  all 
six  pending  system  proposals  could  be 
accommodated.  Neither  the  Commission 
nor  the  applicants  were  able  to  fashion 
a  spectrum  sharing  compromise  that 
was  acceptable  to  all.  The  Committee 
did,  however,  reach  consensus 
regarding  other  major  technical  issues. 
After  the  Negotiated  Rulemaking  was 
concluded,  the  LEO  applicants,  in  two 
new  "partial  settlement"  groups, 
submitted  two  new  sharing  proposals 
they  assert  would  permit  all  LEO 
appUcations  to  be  granted.  Both 
proposals  are  premised  on  excluding 
GSO  systems  from  consideration  for 
licensing  in  these  frequency  bands. 

Licensing  Procedure 

If  the  applicants  can  develop  or  agree 
to  an  engineering  solution  or  sharing 
scheme  by  which  all  proposed  systems 
can  be  accommodated,  the  Commission 
generally  adopts  this  approach  if  it  is 
otherwise  in  the  public  interest.  In 
situations  where  all  applicants' 
proposed  systems  cannot  be 
accommodated,  the  Commission  must 
devise  a  method  consistent  with  the 
public  interest  for  choosing  among 
them.  In  such  cases,  the  Commission 
has,  as  an  initial  matter,  imposed 
rigorous  financial  and  technical 
requirements  as  a  means  of  ensuring 
that  those  granted  licenses  are  capable 
of  expeditiously  implementing  state-of- 
the-art  systems  that  will  serve  the  public 
interest.  If  it  is  not  possible  to 
accommodate  all  qualified  appbcants,  a 
further  processing  mechanism  must  be 
selected. 


10 


41 


Hours  per  re- 
sponse 


Total 


20 


8710 


Qualification  Requirements 

As  a  means  of  encouraging  new 
technology  and  of  reahzing  the  unique 
benefits  that  a  global  system  can 
provide,  the  Commission  proposes  a 
LEO  design  requirement  (proposed  rule 
§  25.143{b)(2)(i)).  It  solicits  comment  on 
this  profMjsal  from  both  applicants  and 
potential  users,  requt^ting  that 
commenters  address  the  potential  for 
1.6/2.4  GHz  MSS  systems  to  generate 
social,  economic,  and  technical  benefits, 
both  domestically  and  globally,  and  the 
extent  to  which  these  benefits  are 
reahzable  with  LEO  and  GSO  satellites. 
The  Commission  further  proposes  that 
systems  be  capable  of  serving  all  areas 
of  the  world,  except  for  the  polar 
regions,  for  at  least  75%  of  each  dav. 
Specifically,  the  Commission  proposes 
that  satellite  systems  be  designed  so  that 
at  least  one  satellite  is  visible  above  the 
horizon  at  an  elevation  angle  of  at  least 
5°  for  at  least  18  hours  each  dav  at 
latitudes  less  than  80°  (profKjsed  rule 
§25.143(b)(2)(ll)).  To  provide  efficient 
and  ubiquitous  service  to  users 
throughout  the  United  States,  the 
Commission  also  proposes  to  require 
systems  to  be  capable  of  providing 
continuous  voice  servictts  to  all  areas  of 
the  United  States  (proposed  rule 
§2.5.143(b)(2)(iii)).  That  is.  satellite 
systems  must  be  designed  so  that  at 
least  one  satelfite  is  visible  above  the 
horizon  at  elevation  angles  of  at  least  5° 
at  any  given  time  in  all  art-as  of  the 
United  States. 

Further,  the  Commission  proposes 
strict  financial  qualification 
requirements  identical  to  those  in  the 
domestic  fixed-satelfite  service,  where 
applications  to  implement  space 
stations  regularly  exce«d  the  number 
that  can  be  accommodated  (proposed 
§  25.143(b)(3)).  Specifically,  the 
Commission  proposes  that  MSS 
applicants  be  required  to  provide 
evidence  of  current  assets  or  irrevocably 
committed  debt  or  equity  financing 
sufficient  to  meet  the  estimated  costs  of 
constructing  and  launching  all  planned 
satellites  and  operating  the  system  for 
one  year.  These  requirements  stem  from 
the  Commission's  repeated  experience 
that  licensees  without  sufficient 
resources  spend  a  significant  amount  of 
time  attempting  to  raise  the  capital 
needed  to  finance  a  satellite  system 
(here,  S97  million  lo  $2  bilhon).  that 
these  attempts  often  end  unsuccessfully. 
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and  that  quahfied  fully-hnanced 
applicants  may  be  blocked  from  entry 
during  this  several-vear  period. 

All  applicants  will  be  given  the 
opportunity  to  amend  their  applications 
to  bring  them  into  compliance  with  any 
final  rules. 

Processing  Alternatives 

While  a  sharing  solution  could  not  be 
developed  during  the  Negotiated 
Rulemaking,  the  Commission  believes 
that  the  recent  LEO  sharing  proposals 
may  form  the  basis  for  allowing  it  to 
proceed  expeditiously  with  licensing. 
Both  of  the  LEO  applicants'  proposals 
appear  to  allow  up  to  five  LEO  systems 
to  be  accommodated  in  the  16.5  MHz  of 
spectrum  allocated  to  MSS  in  each 
transmission  direction.  This  may  be 
sufficient  to  allow  all  qualified 
applicants  to  be  licensed. 

The  Commission  proposes  to  assign 
licensees  implementing  code-division 
multiple  access  (CDMA)  systems  to 
11.35  MHz  of  shared  bandwidth  at 
1610-1621.35  MHz.  It  further  proposes 
to  assign  a  frequency  division  multiple 
access  (FDM.A)/time  division  access 
(TDMA)  system  to  5.15  MHz  of 
dedicated'bandwidth  at  1621.35-1626.5 
MHz.  When  a  system  is  launched  and 
read  to  bt^gin  operating,  it  will  be 
permitted  to  operate  over  the  entire 
assigned  bandvvidth  for  that  technology. 
Any  in-orbit  CDMA  system  will  be 
required  to  operate  compatibly  with  any 
newly  launched  CDMA  system.  If  only 
one  CDMA  system  is  implemented,  the 
plan  proposes  to  adjust  the  assignments 
for  the  system  to  8.25  MHz  at  1610- 
1618.25  MHz,  leaving  the  freed 
spectrum  available  for  possible 
reassignment  to  the  FDM.\  licensee  or 
for  new  entr}'.  The  Commission  believes 
that  8.25  MHz  should  be  ample  to 
support  a  first-generation  system  and 
should  provide  some  flexibility  in 
coordinating  the  system  internationally. 

The  plan  includes  the  1.6  GHz  band 
only.  While  CDM.\  systems  will  use  the 
2  4  GHz  band  for  downlink 
transmissions,  an  FDMA/TDMA  system 
will  use  the  1.6  GHz  band  for  both 
uplink  and  downlink  transmissions. 
This  may  free  some  spectrum  in  the  2.4 
GHz  hand  and  provide  some  flexibility 
in  assigning  specific  downlink  spectrum 
segments  to  CDMA  licensees.  For 
example,  the  Commission  may  decide  to 
avoid  licensing  in  those  portions  of  the 
2  4  GHz  band  that  are  especially 
susceptible  to  inter-service  interference. 
Thus,  while  the  Commission  proposes 
to  license  CDMA  operators  to  share  the 
same  amount  of  2.4  GHz  downlink 
spectrum  as  l.G  GHz  uplink  spectrum, 
it  does  not  propose  specific  frequencies 
for  downlink  operations  at  this  time. 


The  commission  requests  comment  on 
all  aspects  of  its  sharing  proposal. 

Other  Alternatives  if  Mutual 
Exclusivity  is  Not  Resolved 

If  the  Commission's  spectrum  sharing 
plan,  or  some  variation  of  it,  does  not 
permit  the  applications  of  all  qualified 
applicants  to  be  granted,  the 
Commission  must  devise  a  procedure 
for  choosing  among  those  applicants. 
Possibilities  include  a  comparable 
hearing,  an  auction,  or  a  lottery.  These 
alternatives  are  briefly  discussed  and,  to 
expedite  licensing  if  mutual  exclusivity 
is  not  resolved,  the  Commission 
proposes  structures  for  both  an  auction 
and  a  lottery. 

The  Commission's  experience  with 
comparative  hearings  has  shown  they 
usually  are  prolonged.  Here,  they  would 
not  only  delay  the  provision  of  needed 
service  to  the  United  States  public,  but 
the  delay  could  disadvantage  the  United 
States  in  coordinating  a  Ucensed  system 
internationally.  For  these  reasons,  it 
may  not  be  advisable  to  hold  a 
comparative  hearing. 

The  1993  Budget  Act  gives  the 
Commission  the  authority  to  employ 
competitive  bidding  procedures  to 
select  licensees  from  among  two  or  more 
mutually  exclusive  applicants  provided 
that  certain  criteria  are  met.  The 
Commission  believes  it  mutual 
exclusivity  among  the  applicants  cannot 
ba  resolved,  an  auction  may  be 
ccnsidered.  Specifically,  MSS  Ucensees 
will  be  providing  a  commercial 
subscription-based  service  that  will 
enable  subscribers  to  transmit  or  receive 
MSS  transmissions  in  the  frequencies 
on  which  the  MSS  space  stations  will  be 
licensed  to  operate.  A  competitive 
bidding  system  should  permit  a  new 
ser\  ice  to  be  more  rapidly  introduced 
than  would  a  comparative  hearing.  It 
should  also  allow  the  public  to  recover 
the  value  of  the  public  spectrum 
resource  being  made  available  for 
commercial  use.  Further,  it  should 
encourage  efficient  use  of  the 
electromagnetic  spectrum  by 
encouraging  appUcants  to  bid  on  only 
the  minimum  amount  of  spectrum 
needed.  The  Commission  recognizes 
that  the  statute  also  directs  it  to  promote 
economic  opportunity  by  disseminating 
licenses  to  a  wide  variety  of  licensees, 
including  small  and  minority 
businesses.  It  requests  comment  on  the 
manner  in  which  this  statutory 
obligation  can  be  taken  into  account. 
The  Commission  also  recognizes  that  an 
auction  may  have  unintended 
consequences  internationally  by 
encouraging  other  countries  to  impose 
licensing  costs  on  MSS  systems.  The 


Commission  will  carefully  consider 
these  concerns. 

The  Commission  envisions  that  if  an 
auction  is  employed,  it  will  be 
conducted  pursuant  to  the  general 
freunework  adopted  in  its  Competitive 
Bidding  Implementation  Proceeding  (PP 
Docket  No.  93-253).  The  Commission 
also  proposes  service-specific  criteria. 
To  maximize  multiple  entry  and  to 
encourage  applicants  to  bid  only  for  the 
minimum  amount  of  spectrum  they 
require,  the  Commission  proposes  to 
auction  the  16.5  MHz  of  bandwidth  in 
each  transmission  direction  in  eight 
paired  2.0625  MHz  uplink  and 
downlink  segments.  Based  on  the 
applicants'  proposals,  it  appears  that 
some  MSS  systems  could  be 
implemented  with  as  little  as  2  to  4 
MHz  of  spectrum  in  each  transmission 
direction.  To  afford  licensees  some 
flexibility,  however,  the  Commission 
proposes  to  allow  applicants  to  big 
successfully  on  up  to  four  segments,  for 
a  total  of  8.25  MHz  of  bandwidth  in 
each  transmission  direction.  Given  the 
CDMA  applicants'  proposals  to  share 
spectrum,  the  Commission  also 
questions  whether  it  should  permit 
successful  bidders  to  agree  to  pool  their 
spectrum  and  implement  co-frequency 
systems. 

Section  309(i)  of  the  Budget  Act  also 
authorizes  the  use  of  a  lottery  to  select 
from  among  one  or  more  mutually 
exclusive  applicants  if  the  applications 
are  accepted  for  filing  before  July  26, 
1993.  The  Commission  tentatively 
concludes  that  if  mutual  exclusivity 
cannot  be  resolved,  the  statutory 
requirements  for  a  system  of  random 
selection  are  met.  The  Commission 
proposes  to  implement  a  lottery  in  a 
manner  similar  to  its  proposed  auction 
framework.  Specifically,  eight  2.0625 
MHz  paired  segments  would  be  offered, 
and  each  selectee  would  be  limited  to 
four  segments.  The  Commission 
questions  whether  it  may  be  advisable 
to  permit  applicants  to  agree  among 
themselves  that  they  will  implement  co- 
frequency  systems  if  one  of  them  is 
chosen  as  the  tentative  selectee, 
allowing  the  Commission  to  grant 
licenses  to  all  qualified  applicants  in  the 
pool. 

The  Commission  requests  comment 
on  all  aspects  of  tliese  alternative 
processing  mechanisms. 

Interservice  Sharing 

The  radioastronomy  service  (HAS), 
the  aeronautical  radionavigation  service 
(ARS),  the  instructional  television  fixed- 
service  (ITFS),  a  variety  of  terrestrial 
services,  and  industrial,  scientific  and 
m.edical  (ISM)  equipment  all  operate  in 
portions  of  the  bands  allocated  to  MSS 


Federal  Register  /  Vol.  59.  No.  49  /  Monday.  March  14.  1994  /  Proposed  Rules  11^49 


or  in  adjacent  bands.  The  Committee 
studied  the  potential  for  interference 
between  MSS  and  these  services. 

The  Committee,  which  included  an 
RAS  representative,  reached  a 
consensus  regarding  MSS-RAS  sharing. 
These  recommendations,  which  form 
the  basis  for  the  Commission's  proposed 
rules  (§  25.213(a)),  establish  fixed  radius 
protection  zones  around  the  sixteen 
radio  astronomy  sites  in  the  United 
States  and  set  technical  requirements  for 
MSS  downlink  transmissions. 

GLONASS.  the  Russian  Global 
Navigation  SateUite  System,  is  operating 
in  the  1610-1616  MHz  band  pursuant  to 
International  Radio  Regulation  RR  732. 
MSS  stations  may  not  cause  harmful 
interference  to  or  claim  protection  from 
stations  operating  under  RR  732.  During 
the  Negotiated  Rulemaking,  the  FAA 
indicated  that  it  sought  to  use 
GLONASS  in  conjunction  with  the  U.S. 
Global  Positioning  System  (GPS)  to 
provide  aircraft  ground  approach  and 
terminal  communications.  The 
Committee  determined  that  MSS  can 
coexist  with  GLONASS  now,  but  if 
GLONASS  were  used  as  proposed  by 
the  FA.\,  the  GLONASS/MSS 
interference  problems  at  1610-1616 
MHz  would  be  unresolvable.  The 
Committee  proposed  that  GLONASS  be 
moved  below  the  1610  MHz  band  or,  in 
the  alternative,  that  U.S.  reliance  on 
GLONASS  be  lessened  or  eliminated. 
Both  inter-agency  and  international 
negotiations  have  been  initiated  on  this 
issue.  We  are  encouraged  that  even  if 
GLONASS  is  used  for  aircraft  approach 
communications,  it  will  be  moved  to 
frequencies  below  1610  MHz.  The 
Committee's  proposed  rules  regarding 
e.i.r.p.  limits  pursuant  to  RR  731F  and 
limitations  on  the  use  of  MSS  terminals 
on  aircraft  fall  within  accepted 
international  standards  and  are  set  forth 
for  comment  (proposed  §  25.21 3tc)). 

The  Committee  also  suggested  a 
variety  of  solutions  to  the  likely 
interference  problems  between  MSS  and 
other  services,  ranging  from  relocating 
existing  licensees  (e.g.,  "grandfathered" 
terrestrial  stations  operating  in  the 
2483.5-2500  MHz  band)  to  imposing 
stricter  suppression  requirements  on 
transmissions  in  adjacent  frequency 
bands  (e.g..  ITFS  stations  operating 
above  2500  MHz).  However,  these 
interests  were  not  represented  on  the 
Committee,  nor  were  the  interests  of 
ISM  operators  in  the  2483.5-2500  NfHz 
band.  In  these  cases,  the  Commission 
does  not  believe  that  it  can  propose 
sharing  rules  without  developing  the 
record  more  fully.  It  therefore  requests 
com.ment  on  the  interference 
environment  and  possible  solutions 
from  affected  operators. 


Feeder  Links 

Since  the  fixed-sateUite  frequencies  to 
be  used  for  LEO  MSS  feeder  links  may 
also  be  used  by  GSO  satelhtes,  the 
Committee  studied  the  sharing  potential 
between  LEO  and  GSO  satellites.  It 
concluded  that  sharing  was  feasible. 
The  Committee  also  studied  the 
obligations  of  the  United  States  under 
RR  2613,  which  essentially  requires  a 
LEO  operator  to  cease  operations  when 
unacceptable  interference  is  cause  to  a 
GSO  system.  To  afford  LEO  operators 
some  protection,  the  Committee 
suggested  that  the  U.S.  seek 
international  agreement  that  RR  2613 
will  not  be  invoked  to  require  a  LEO 
operator  to  terminate  transmissions 
unless:  (1)  The  affected  administrations 
reach  agreement  as  to  a  level  of 
"accepted  interference."  (2)  the  LEO 
system  is  operating  in  excess  of  these 
levels,  and  (3)  the  excess  interference  is 
caused  by  the  LEO  sateUite's  failure  to 
maintain  sufficient  angular  separation 
between  the  satellites. 

The  Commission  accepted  the 
Committee's  analysis  that  sharing 
between  LEO  feeder  hnks  and  GSO 
systems  is  feasible  with  coordination. 
Further,  the  Commission  agrees  with  the 
Committee's  interpretation  of  RR  2613 
and  has  already  begun  to  explore,  in 
international  forums,  issues  relating  to 
international  coordination  of  and 
protection  for  LEO  system  feeder  links. 

Several  applicants  request  feeder 
links  in  the  5/6  GHz  frequency  bands 
(C-band);  other  request  the  20/30  GHz 
bands  [Ka-band).  The  FAA  opposes 
feeder  links  at  5  GHz,  arguing  that 
feeder  link  operations  would  be 
incompatible  with  its  intended  use  of 
the  band  for  new  navigation  aids.  In  a 
related  Further  Notice  of  Proposed 
Rulemaking  regarding  the  Local  Muhi- 
point  Distribution  Senice  (CC  Docket 
No.  92-297;  FCC  No.  94-12)  59  FR 
7964,  Febraary  17.  1994  adopted  the 
sflme  day  as  this  Notice,  the 
Commission  proposes  to  conduct  a 
negotiated  rulemaking  to  assist  it  in 
assigning  the  27.5-30.0  GHz  frequency 
band.  It  expects,  in  the  context  of  that 
proceeding,  to  be  able  to  identify 
sufficient  spectrum  to  satisfy  1.6/2/4 
GHz  MSS  operators.  The  Commission 
will,  however,  continue  to  pursue  feeder 
links  at  5  GHz  and  will  allow  apphcants 
to  incorporate  these  bands  or  other 
bands  if  they  become  available. 

Intersatellite  Links 

Motorola's  proposed  system  system 
includes  intersatellite  links  in  the 
23.18-23.38  GHz  band.  The  Committee 
concluded  that  Motorola's  use  of  this 
band  would  be  compatible  with  other 


operations  in  the  band.  The  Committee's 
recommended  rules  regarding 
intersateUite  service  frequencies, 
coordination  with  government  agencies, 
and  sharing  criteria  are  contained  in 
proposed  rule  §  25.279. 

Service  Rules 

Regulatory  Classification 

The  1993  Budget  Act  requires  that  the 
provision  of  space  segment  capacity 
directly  to  commercial  mobile  radio 
service  (CNiRS)  providers  be  treated  as 
common  carriage.  However,  the  Act 
gives  the  Commission  the  discretion  to 
determine  whether  the  provision  of 
space  segment  capacity  to  CMRS 
providers  should  be  treated  as  common 
carriage.  (Most  of  the  pending 
applicants  propose  to  offer  service 
through  resellers.)  The  Commission 
tentatively  concludes  that  1.6/2.4  GKz 
MSS  offering  will,  in  most  cases,  fall 
within  the  definition  of  CMRS.  The 
Commission  requests  comment  on 
whether  1.6/2.4  GHz  MSS  space  station 
licensees  making  satellite  capacity 
available  to  CMRS  providers  should  be 
required  to  operate  as  common  carriers. 
Specifically,  the  Commission  requests 
comment  regarding  whether  there  may 
be  any  pubUc  interest  reasons  to  impose 
a  legal  compulsion  upon  1.6/2.4  GHz 
MSS  operators  to  serve  the  pubUc 
indifferently,  and  whether  a  decision  to 
exempt  operators  from  common  carriage 
requirements  will  allow  them  to  engage 
in  unreasonable  or  anticompetitive 
practices.  The  Commission  recognizes 
that  requiring  common  carriage  may 
limit  the  amount  of  foreign  participation 
in  these  inherently  global  systems, 
potentially  impeding  international 
coordination  of  these  sateihtes.  The 
Commission  requests  comment  on  the 
extent  to  which  applicants  are  seeking 
foreign  investment  and  the  extent  to 
which  a  common  carriage  requirement 
may  impact  their  plaiis.  The 
Commission  also  requests  comment 
regarding  the  hkelihood  that  1.6/2.4 
GHz  MSS  space  station  capacity  will 
inherently  be  offered  as  an  indifferent 
holding  out  to  the  public. 

System  License  and  License  Term 

The  Commission  also  proposes 
licensing  and  service  rules  (proposed 
rules  §§  25.143(a),  (c)  and  (d),  25.120(e), 
and  25.143(e)  and  (g)).  These  include 
blanket  licensing  for  the  space  segment, 
a  ten  year  operating  license  that  begins 
to  nm  when  the  first  LEO  satellite  is 
launched,  authority  to  rf-place  older 
satellites  as  they  are  retired,  a  filing 
window  for  next-generation  system 
proposals,  system  implementation 
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milestones,  and  an  annual  reporting 
requirement. 

Mobile  Earth  Station  Licensing 

The  Commission  proposes  to  license 
gateway  and  tracking,  telemetry  and 
control' (TT&C)  stations  as  fixed-satellite 
earth  stations  under  part  25  of  the 
Commission's  Rules.  It  also  proposes  a 
blanket  licensing  approach  for  mobile 
user  transceivers  under  which  a  service 
vendor  would  hold  the  authorization  for 
a  specified  number  of  technically 
identical  units.  The  Commission's 
proposals  for  earth  station  hcensing  are 
contained  in  §§  25.115(d)  (applications 
for  earth  station  authorizations): 
25.130(b)  (filing  requirements  for 
transmitting  earth  stations);  25.133(b) 
(period  of  construction;  commencement 
of  construction);  25.136  (operating 
provisions  for  earth  station  networks  in 
the  1.6/2.4  GHz  mobile-satellite  service); 
and  25.213  (technical  requirements  for 
the  1.6/2. 4  GHz  mobile-satellite  service). 
The  Commission  requests  comment  on 
these  proposals. 

To  help  maintain  an  interference-free 
environment,  the  Commission  proposes 
to  require  an  end  user  to  obtain  the 
authorization  of  the  space  station 
operator,  either  directly  or  through  an 
authorized  service  vendor,  before  the 
user  may  transmit  toihat  system.  The 
Commission  believes  that  this  approach 
will  facilitate  roaming  by  international 
user  while  still  protecting  the  domestic 
electromagnetic  environment. 

The  regulatory  treatment  of  earth 
station  licensees  will  depend  upon 
whether  they  will  be  providing  CMRS, 
although  the  Commission  expects  that 
they  will.  Earth  station  licensees  that 
provide  CMRS  must  be  regulated  as 
common  carriers. 

International  Coordination 

All  space  segment  licensees  will  be 
required  to  provide  the  Commission 
with  all  information  required  for 
international  coordination.  The 
Commission  will  follow  the 
coordination  procedures  prescribed  by 
the  International  Telecommunication 
Union  and  will  work  with  the  global 
community  to  promote  mobile  satellite 
services  through  the  development  of 
sharing  techniques  and  the  exploration 
of  other  technical  issues.  The 
Commission  will  also  require  United 
States  licensees  to  meet  all  international 
obligations  any  national  requirements 
imposed  by  other  licensing 
administrations  regarding  operations 
within  their  borders.  All  decisions 
relating  to  implementing  1.6/2.4  GHz 
MSS  within  a  country's  territory  will 
remain  solely  within  that  country's 
jurisdiction  and  control. 


Procedural  Matters 

This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
in  accordance  with  Commission  rules. 
See  generally  47  CFR  1.1202.  1.1203  and 
1.1206(a). 

Pursuant  to  the  Regulator)'  Flexibility 
Act  of  1980.  5  U.S.C.  603.  this 
proceeding  could  affect  the  marketing 
opportunities  of  potential  new  service 
providers  or  equipment  manufacturers, 
who  may  be  small  entities,  in  the  voice 
mobile-satellite  services.  As  this  is  a 
new  service,  the  number  of  such  small 
businesses  is  unknown.  Public  comment 
is  requested  on  the  initial  regulatory 
flexibility  analysis  set  out  in  full,  in  the 
Commission's  complete  decision. 

Pursuant  to  applicable  procedures  set 
forth  in  §§1.415  and  1.1415  of  the 
Commission's  rules.  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  May  5. 1994.  and 
reply  comments  on  or  before  June  6, 
1994.  All  relevant  and  timely  comments 
will  be  considered  by  the  Coijimission 
before  final  action  is  taken  in  this 
proceeding. 

Ordering  Clauses 

Accordingly,  pursuant  to  authority 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r), 
we  hereby  give  notice  of  our  intent  to 
adopt  the  regulations  and  licensing 
pohcies  described  above. 

/( is  ordered  that  the  Secretary  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with  5 
U.S.C.  601  etseq.  (1981). 

List  of  Subjects 

47  CFR  Part  25 

Communications  common  carriers, 
Radio.  Reporting  and  recordkeeping 
requirements,  Satellites. 

47  CFR  Part  94 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  94-5829  Filed  3-11-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  1-21,  Notice  12] 
RIN2127-AE99 

Federal  Motor  Vehicle  Safety 
Standards;  Theft  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NfTTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  Standard  No.  114  currently 
requires  automatic  transmission 
vehicles  with  a  "park"  position  on  their 
transmission  to  have  a  key-locking 
system  that  prevents  removal  of  the  key 
unless  the  transmission  is  locked  in 
"park"  or  becomes  locked  in  "park"  as 
the  direct  result  of  removing  the  key.  In 
other  words,  imder  the  first  alternative, 
a  vehicle  must  be  designed  so  that  the 
key  cannot  be  removed  when  the 
transmission  shift  lever  or  other  shifting 
mechanism  is  in  any  position  other  than 
"park."  NHTSA  is  proposing  to  amend 
this  provision  to  prevent  key  removal 
only  when  the  shift  lever  or  other 
shifting  mechanism  is  fully  placed  in 
any  designated  shift  position  other  than 
"park."  This  rulemaking  action  results 
from  a  petition  submitted  by  Mazda. 
The  agency  believes  that  the  proposed 
amendment  would  provide  greater 
flexibility  to  manufacturers,  and  not 
have  any  measurable  impact  on  safety. 
DATES:  Comments  must  be  received  on 
or  before  May  13.  1994.  The  proposed 
amendments  would  become  effective  30 
days  after  publication  of  a  final  rule  in 
the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
S\V.,  Washington.  DC  20590.  Docket    > 
hours  are  9:30  a.m.  to  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jere  Medlin.  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  S\V..  Washington.  DC  20590.  Mr. 
MedUn's  telephone  number  is  (202) 
366-5307. 

SUPPLEMENTARY  INFORMATION:  On  May 
30,  1990,  NHTSA  amended  Federal 
Motor  Vehicle  Safety  Standard  No.  114, 
Theft  Protection,  to  protect  against 
injuries  to  children  caused  by  vehicle 
rollaway  in  vehicles  with  automatic 
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transmissions,  where  children  were  able 
to  shift  the  transmission  of  a  parked 
vehicle.  55  FR  21868.  The  amendment 
required  automatic  transmission 
vehicles  with  a  "park"  position  to  have 
a  key-locking  system  that  prevents 
removal  of  the  key  unless  the 
transmission  is  locked  in  "park"  or 
becomes  locked  in  "park"  as  the  direct 
result  of  removing  the  key.  The 
amendment  became  effective  on 
September  1,  1992. 

In  adopting  the  amendment,  the 
agency  explained  that  a  study  focusing 
on  child-injuring  rollaway  accidents  in 
Orange  County,  California  demonstrated 
that  injuries  caused  by  rolling  vehicles 
posed  a  significant  safety  problem.  That 
study  uncovered  nine  cases  of  children 
releasing  the  brake  or  moving  the 
transmission  shift  lever,  or  both,  causing 
a  parked  vehicle  to  roll  and  injure  the 
child  operating  the  controls  or  children 
near  the  vehicle.  Even  though  two  of  the 
cases  could  be  discounted  for  the 
purposes  of  the  rulemaking  in  question 
because  the  vehicle's  engine  was 
running  and  there  was  insufficient 
information  to  draw  conclusions  about 
some  other  situations,  the  study  did 
establish  that  the  type  of  accident  at 
issue  was  occurring. 

NHTSA  explained  that  although  the 
then-current  Standard  No.  114  did  not 
prohibit  systems  which  permit  the 
transmission  lever  to  be  shifted  when 
the  vehicle  is  parked  and  the  ignition  is 
locked,  some  manufacturers  had 
voluntarily  used  a  transmission  shift 
lever  lock  that  precludes  this 
possibility.  The  agency  stated  that  these 
transmission  shift  lever  lock  designs 
typically  have  two  critical  elements. 
First,  the  transmission  shift  lever  lock 
requires  the  transmission  shift  lever  to 
be  in  "park"  before  a  person  can  remove 
the  key.  Second,  the  device  also 
prevents  shifting  the  transmission  lever 
from  "park"  to  another  position  once 
the  key  is  removed. 

NHTSA  estimated  that  installation  of 
the  required  technology  in  the  cars  and 
light  trucks  not  voluntarily  equipped  by 
the  rule's  effective  dale  would  prevent 
an  estimated  50  to  100  child-injuring 
rollaway  accidents  annually.  The 
agency  stated  that  these  injuries  could 
be  prevented  at  a  relatively  low  cost. 

On  February  2,  1993,  Mazda 
submitted  a  petition  for  rulemaking 
requesting  that  the  agency  amend  the 
provision  added  by  the  May  1990  final 
rule.  That  company  claimed  that  an 
amendment  was  needed  to  clarify  the 
requirement  to  make  the  compliance 
test  procedure  "objective." 

Mazda  stated  that,  in  a  December  12, 
1992  letter,  NHTSA  had  notified  it  of  an 
apparent  noncompliance  with  Standard 


No.  114.  By  way  of  explanation,  the 
agency  had  sent  Mazda  a  copy  of  a 
November  20,  1992  interpretation  letter 
to  Ford.  That  interpretation  letter  was  a 
response  to  a  Ford  letter  written  to 
NHTSA  concerning  a  compliance  issue 
for  certain  of  its  keylocking  systems 
which  had  been  designed  by  Mazda.  In 
its  petition,  Mazda  stated  that  it  was 
aware  of  at  least  five  other 
manufacturers  which  had  been 
informed  of  apparent  noncompliances 
with  that  same  provision  of  Standard 
No.  114. 

In  its  November  20,  1992 
interpretation  letter  to  Ford,  NHTSA 
rejected  a  request  by  that  company  to 
interpret  Standard  No.  114  to  prevent 
key  removal  only  when  the  transmission 
shift  lever  is  in  one  of  the  available  gear 
positioning  detents  other  than  "park." 
i.e.,  reverse,  neutral,  drive,  first,  or 
second,  and  not  when  the  lever  is  at 
points  between  those  detents.  The 
agency  stated  that  following:  We  cannot 
agree  with  your  suggested 
interpretation,  as  it  is  inconsistent  with 
the  express  language  of  S4.2.1.  That 
section  states  that,  with  certain 
exceptions  not  at  issue,  the  key-locking 
system  must  prevent  removal  of  the  key 
unless  the  transmission  or  transmission 
shift  lever  is  locked  in  "park"  or 
becomes  locked  in  "park"  as  the  direct 
result  of  removing  the  key.  Stated  more 
simply,  key  removal  must  be  prevented 
in  all  circumstances  save  those  specified 
in  S4.2.1.  Neither  the  transmission  nor 
the  transmission  shift  lever  is  locked  in 
"park"  when  the  lever  is  between  the 
gear  selector  positioning  detents. 
Therefore,  under  section  S4.2.1.  key 
removal  must  be  prevented  in  that 
situation,  unless  the  transmission/ 
transmission  shift  lower  becomes  locked 
in  "park"  as  a  direct  result  of  removing 
the  key. 

In  its  petition.  Mazda  characterized 
the  agency's  interpretation  as  permitting 
"intentional  mispositioning"  of  the 
transmission  shift  lever  during 
compliance  testing.  That  company 
argued  that  during  the  design  and 
development  of  the  vehicles  which  are 
the  subject  of  the  agency's  December  1. 
1992  letter,  it  never  understood 
"intentional  mispositioning"  to  be  a 
reasonable  and  legitimate  means  for 
testing  compliance  with  Standard  No. 
114.  It  also  argued  that  even  if  it  had 
such  an  understanding,  it  is  not  at  all 
clear  what  kind  of  certification  test 
procedure  it  would  have  used  to  assure 
that  key  removal  could  not  occur  in  any 
possible  situation. 

Mazda  also  argued  that  it  had 
reexamined  the  rulemaking  record  and 
found  nothing  to  indicate  that 
"intentional  mispositioning"  of  the 


transmission  shift  lever  was  ever 
contemplated.  In  addition.  Mazda 
alleged  that  even  if  this  is  now  beUeved 
by  NHTSA  to  be  an  appropriate  aspect 
of  the  performance  required  by  the 
standard,  the  absence  of  an  objective 
test  procedure  for  determinmg 
compliance  with  the  standard  results  in 
a  lack  of  objectivity  and  fails  to  satisfy 
the  requirements  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act. 

Mazda  requested  that  Standard  No. 
114  be  amended  to  incorporate  a 
provision  that  it  considers  to  set  forth  an 
objective  performance  requirement.  The 
provision  would  specify  testing  with  the 
transmission  level  in  each  detent 
position,  and  moving  the  lever  from 
detent  position  to  detent  position  using 
force  levels  specified  by  the 
manufacturer. 

NHTSA  rejects  Mazda's  claim  that  the 
existing  provision  in  Standard  No.  114 
is  non-objective.  There  is  nothing 
subjective  about  a  requirement  that  a 
key-locking  system  must  prevent 
removal  of  the  key  unless  the 
transmission  or  transmission  shift  lever 
is  locked  in  "park"  or  becomes  locked 
in  "park"  as  the  direct  result  of 
removing  the  key.  As  discussed  in  the 
agency's  interpretation  letter,  key 
removal  must  be  prevented  in  all 
circumstances  save  those  specified  in 
S4.2.1. 

While  the  agency  rejects  Mazda's 
objectivity  argument,  NHTSA  does 
believe  it  is  appropriate  to  address  in 
rulemaking  whether  Standard  No.  114 
should  be  amended  along  the  lines 
suggested  by  that  company,  albeit  for 
different  reasons.  In  the  preamble  to  the 
May  1990  final  rule,  the  agency  stated 
that  it  believed  the  injuries  in  question 
could  be  prevented  at  a  relatively  low 
cost  to  manufacturers  since  most 
vehicles  would  already  comply  with  the 
amendments.  This  belief  was  based  on 
the  fact  that  the  vast  majority  of  vehicles 
with  automatic  transmissions  already 
had  transmission  locking  systems  or  had 
already  been  scheduled  to  have  newly 
designed  systems  installed.  The  agency 
assumed  that  all  of  those  locking 
systems  were  or  would  be  designed  in 
a  manner  that  would  comply  with  the 
requirements.  However,  it  now  appears 
that  some  of  these  transmission  locking 
systems  do  not  comply  with  the 
requirements. 

Based  on  agency  testing  of  post- 
September  1.  1992  vehicles,  the  agency 
estimates  that  approximately  650,000 
model  year  1993  passenger  cars  and 
18,000  light  trucks  do  not  meet  the 
present  requirement.  For  the  final  rule, 
the  agency  estimated  the  consumer  cost 
of  redesigning  the  transmission  key- 
locking  system  to  be  S6,75  to  $14  00  per 
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vehicle.  Those  are  maximum  figures 
that  include  both  the  situation  where  a 
comphTng  system  must  be  installed  and 
the  situation  in  which  an  existing 
system  need  only  be  adjusted  in  order 
to  comply.  In  that  respect,  those  figures 
likely  overstate  costs  for  this 
rulemaking,  especially  those  applicable 
to  an  existing  system  needing  only  a 
minor  adjustment.  Additionally,  some 
manufacturers  have  likely  modified 
model  year  1993  systems  to  comply 
with  the  existing  requirements. 
Therefore,  the  actual  numbers  of 
passenger  cars  and  light  trucks  that  do 
not  now  meet  the  requirements  are 
probably  less  than  the  estimates 
suggested  above. 

Since  NHTSA  did  not  anticipate  the 
need  for  manufacturers  to  redesign  a 
large  number  of  transmission  locking 
systems,  the  agency  believes  that  it 
should  consider  whether  it  is 
appropriate  to  require  such  redesign. 
This  is  particularly  true  to  the  extent 
that  the  apparently  noncomplying 
locking  systems  at  issue  result  in 
essentially  the  same  child-injury 
prevention  safety  benefits  as  would 
occiu-  if  the  systems  were  redesigned  to 
comply  with  the  current  reouirement. 

As  indicated  above.  Standard  No.  114 
currently  requires  automatic 
transmission  vehicles  with  a  "park" 
position  to  have  a  key-locking  system 
that  prevents  removal  of  the  key  unless 
the  transmission  is  locked  in  "park"  or 
becomes  locked  in  "park"  as  the  direct 
result  of  removing  the  key.  In  other 
words,  under  the  first  alternative,  a 
vehicle  must  be  designed  so  that  the  key 
cannot  be  removed  when  the 
transmission  shift  lever  or  other  shifting 
mechanism  is  in  any  position  other  than 
"park."  NHTS-\  is  proposing  to  amend 
Standard  No.  114  to  instead  require  a 
key-locking  system  that  prevents 
removal  of  the  key:  (1)  Whenever  the 
shift  lever  or  other  shifting  mechanism 
is  fully  placed  in  the  park  position, 
unless  the  transmission  and 
transmission  shift  mechanism  are 
locked  in  park  or  become  locked  in 
"park"  as  the  direct  result  of  removing 
the  key.  and  (2)  whenever  the  shift  lever 
or  other  shifting  mechanism  is  fully 
placed  in  any  designated  shift  position 
other  than  park,  unless  the  transmission 
and  transmission  shift  mechanism 
become  locked  in  "park"  as  the  direct 
result  of  removing  the  key.  The  standard 
would  no  longer  address  key  removal 
when  the  transmission  shift  lever  is 
between  shift  positions. 

(NHTSA  notes  that,  for  nearly  all 
current  designs,  the  key  cannot  be 
removed  if  the  transmission  shift  lever 
is  in  a  detent  other  than  park.  However, 
electronic  designs  can  be  produced 


which  permit  the  key  to  be  removed 
while  the  transmission  is  in  a  position 
such  as  drive  and  then  automatically 
move  the  shifting  mechanism  and 
transmission  to  park.  Both  the  existing 
language  of  Standard  No.  114  and  the 
proposed  language  permit  such 
designs.) 

The  basic  rationale  for  limiting  the 
key-removal  requirement  to  situations 
where  the  transmission  shift  lever  is  in 
detent  positions  is  that  drivers  are 
unlikely  to  attempt  to  remove  the  key 
when  the  transmission  shift  lever  is 
between  shift  positions.  As  a  practical 
matter,  drivers  are  likely  to  either  leave 
the  transmission  in  the  gear  they  had 
last  used  or  attempt  to  put  the 
transmission  in  park,  before  attempting 
key  removal.  The  only  chance  for 
mispositioning  is  therefore  in  the  latter 
situation,  and  the  agency  believes  the 
chance  for  such  mispositioning  is  small. 
Therefore,  as  a  practical  matter,  when 
the  agency  decided  to  prohibit  key 
removal  in  situations  where  the 
transmission  was  not  in  park,  it  was 
essentially  addressing  situations  where 
the  shift  lever  was  in  detent  positions 
other  than  park.  A  more  complete 
discussion  of  this  rationale,  which 
addresses  the  transmission  designs 
currently  at  issue,  is  provided  below. 

Since  the  key-removal  requirement 
would  be  limited  to  situations  where  the 
shift  mechanism  is  fully  placed  in  any 
designated  shift  position,  it  would  be 
necessary.for  the  agency  to  specify  a 
means  for  determining  whether  the 
mechanism  is  in  such  position.  Under 
the  proposal,  a  vehicle  would  be 
considered  to  be  in  "park"  when  the 
transmission  gear  selection  indicator 
shows  that  "park"  has  been  selected  and 
the  vehicle  will  not  roll  away  on  an 
incline  when  the  parking  brake  is 
disengaged.  A  vehicle  would  be 
considered  to  be  in  a  drive  gear  when 
the  transmission  gear  selection  indicator 
shows  that  a  drive  gear  has  been 
selected  and  the  vehicle  can  be  moved 
under  its  own  power.  A  vehicle  would 
be  considered  to  be  in  "neutral"  if  the 
transmission  gear  selection  indicator 
shows  that  "neutral"  has  been  selected, 
the  vehicle  is  stopped,  and  activation  of 
the  accelerator  pedal  does  not  cause  the 
vehicle  to  move. 

As  part  of  assessing  the  safety 
implications  of  the  proposed 
amendment,  it  is  necessary  to  evaluate 
the  types  of  locking  systems  that  would 
likely  be  produced  under  it.  NHTSA 
believes  that  the  most  fikely  types  of 
systems  are  ones  like  the  Mazda- 
designed  locking  system  that  was  the 
subject  of  the  agency's  November  1992 
interpretation  letter  and  the  other 
locking  systems  that  led  the  agency  to 


issue  letters  concerning  apparent 
noncompliances. 

Ford  and  Mazda  first  advised  the 
agency  of  a  possible  compliance  issue 
concerning  the  Mazda-designed  locking 
system  in  September  1992,  shortly  after 
the  requirement  at  issue  became 
effective.  Ford  advised  that  if  key 
removal  were  attempted  while  the 
transmission  shift  lever  on  a  large 
proportion  of  1993  Escorts  and  Tracers 
was  placed  at  various  points  between 
the  "reverse"  and  "park"  detents,  the 
key  could  be  removed  while  the  selector 
lever  was  held  short  of  engaging  the 
"park"  detent,  and  without  the 
transmission  becoming  locked  in  park. 
Ford  and  Mazda  also  demonstrated 
these  vehicles  to  NHTSA  persoimel. 
These  personnel  found  that  the 
transmission  shift  lever  could  be  moved 
to  a  position  where  it  appeared  to  be  in 
"park,"  but  where  in  fact  the  lever  was 
not  fully  in  the  "park"  position.  After 
releasing  the  shift  lever  in  this  position, 
the  personnel  could  remove  the  key 
without  the  transmission's  becoming 
locked  in  park. 

As  indicated  above,  in  its  November 
1992  interpretation  letter,  NHTSA 
rejected  Ford's  suggestion  that  the 
agency  interpret  Standard  No.  114  to 
prevent  key  removal  only  when  the 
transmission  shift  lever  is  in  one  of  the 
available  gear  positioning  detents  other 
than  "park."  The  agency  stated  that  its 
interpretation  was  consistent  with  the 
agency's  intent  in  promulgating  S4.2.1, 
explaining:  As  discussed  in  several 
rulemaking  notices,  NHTSA  amended 
Standard  No.  114  to  prevent  vehicle 
roUaway  caused  by  unattended  children 
shifting  the  transmission  lever  in 
automatic  transmission  vehicles.  If  a 
driver  were  able  to  remove  the  key 
while  the  transmission  or  transmission 
shift  lever  were  not  locked  in  park,  and 
if  the  transmission  or  transmission  shift 
lever  did  not  become  locked  in  "park" 
as  a  result  of  removing  the  key,  a  child 
might  later  shift  the  transmission  shift 
lever,  thereby  causing  a  vehicle 
roUaway.  For  this  reason,  we  continue 
to  believe  that  this  amendment  to 
Standard  No.  114  meets  the  need  for 
motor  vehicle  safety.. 

Subsequent  to  issuing  the  November 
1992  interpretation  letter,  the  agency 
conducted  a  number  of  compliance  tests 
for  Standard  No.  114.  As  a  result  of 
these  tests,  the  agency  sent  letters  to 
Mazda,  Ford,  Honda,  GM,  Suzuki,  and 
Hyundai,  advising  that,  for  certain  of 
their  vehicles,  there  was  an  apparent 
noncompliance  with  Standard  No.  114s 
provision  requiring  that  key  removal  be 
prevented  unless  the  transmission  or 
transmission  shift  lever  is  locked  in 

park  or  becomes  locked  in  park  as  a 


Federal  Register  /  Vol.  59.  No.  49  /  Monday.  March  14.  1994  /  Propospd' Rules  11753 


direct  result  of  removing  the  key. 
(Copies  of  the  correspondence  between 
NHTSA  and  these  manufacturers,  and 
the  comphance  test  reports  for  the 
vehicles  at  issue,  have  been  placed  in 
the  docket  for  this  NPRM.) 

For  all  of  the  vehicles  for  which  tests 
showed  apparent  noncompliances,  it 
was  possible  to  remove  the  ignition  key 
from  the  key-locking  system  when  the 
transmission  shift  lever  was  in  a 
position  between  "'park"  and  "reverse," 
without  the  transmission  becoming 
locked  in  "park"  as  a  result  of  removing 
the  key.  The  circumstances  under  which 
the  ignition  key  could  be  removed  when 
the  transmission  shift  lever  was  between 
"park"  and  "reverse"  varied.  For  some 
vehicles,  the  lever  could  simply  be 
placed  in  a  position  between  park  and 
reverse,  the  hand  that  controlled  it 
removed,  and  the  key  then  removed.  For 
certain  of  these  vehicles,  this  happened 
only  over  a  very  small  range  of  lever 
movement  when  the  lever  was  very 
close  to  the  park  position  and  appeared 
to  be  in  park,  when  in  fact  it  was  not 
fully  in  the  park  position.  For  other 
vehicles,  this  condition  existed  for 
about  half  of  the  range  of  lever 
movement  between  park  and  reverse. 

For  another  set  of  vehicles,  key 
removal  without  the  transmission 
becoming  locked  in  park  only  happened 
if  one  hand  was  kept  on  the 
transmission  lever  while  the  key  was 
removed  with  the  other  hand,  since  the 
transmission  lever  would  "spring"  into 
park  if  the  hand  holding  it  between  the 
two  positions  was  removed. 

NHTSA  also  notes  that,  while  it  was 
not  a  compliance  issue  before 
September  1,  1993,  in  some  cases  the 
transmission  shift  lever  could  be  moved 
from  the  "park"  position  after  the  key 
was  removed  if  the  thumb  button  on  the 
transmission  shift  lever  was  kept 
depressed  while  the  shift  lever  was 
moved  to  the  "park"  position  and  the 
key  was  removed.  (For  a  discussion  of 
this  issue,  see  October  21,  1992 
interpretation  letter  to  Transportation 
Research  Center,  Inc.,  which  has  been 
placed  in  the  docket  for  this  NPRM.) 

With  respect  to  the  problem  of  child- 
induced  rollaway,  the  safety 
consequences  of  permitting  these  types 
of  apparently  noncomplying  systems  are 
dependent  on  the  likelihood  that  drivers 
would,  in  fact,  remove  the  key  in  a 
manner  that  the  transmission  would  not 
be  locked  in  park  after  such  removal.  If 
the  existing  requirement  is  complied 
with,  removal  of  the  ignition  key  gives 
absolute  assurance  that  the  transmission 
is  (or  will  become)  locked  in  "park"  and 
that  vehicle  movement  will  not  occur  as 
a  result  of  the  shift  lever  being  moved. 
If  the  proposed  requirement  is  complied 


with,  removal  of  the  ignition  key  while 
the  transmission  shift  lever  is  fully 
placed  in  any  designated  shift  position 
would  give  the  same  assurance  that  the 
transmission  is  (or  will  become)  locked 
in  "park,"  but  the  requirement  would 
no  longer  prohibit  key  removal  in  the 
circumstance  when  the  lever  is  between 
detents.  NHTSA  is  not  aware  of  any 
specific  reported  crashes  that  would  be 
relevant  to  permitting  these  systems. 

For  some  of  the  vehicles  tested  by  the 
agency,  deUberate  action  by  the  driver 
appears  to  be  necessary  in  order  to 
remove  the  key  without  the 
transmission  becoming  locked  in 
"park."  Such  action  is  necessary  where 
the  driver  must  either  hold  the  shift 
lever  between  "park"  and  "reverse" 
with  one  hand  while  removing  the  key 
with  the  other  hand,  or  keep  the  thumb 
button  depressed  on  the  shift  lever 
while  removing  the  key.  NHTSA 
tentatively  concludes  that  there  is  no 
basis  to  believe  that  drivers  would 
deliberately  make  such  efforts  to  defeat 
the  transmission  shift  lock.  Therefore, 
the  agency  believes  that  permitting  such 
systems  would  have  no  safety 
consequences,  and  that  the  existing 
requirement  is  unnecessarily  design- 
restrictive  with  respect  to  these  systems. 

For  other  of  the  vehicles  tested  by  the 
agency,  it  is  possible  that  a  driver  might 
inadvertently  remove  the  key  without 
the  transmission  becoming  locked  in 
"park."  This  could  happen,  for  example, 
if  the  driver  moved  the  lever  so  that  it 
appeared  to  be  in  "park"  but  was  in  fact 
short  of  the  full  "park"  position. 

However,  in  order  for  such  systems  to 
result  in  any  adverse  safety 
consequences  related  to  child-induced 
rollaway,  it  would  be  necessary  both  for 
the  driver  to  inadvertently  fail  to  place 
the  lever  fully  in  the  "park"  position 
and  for  a  child  to  then  play  with  the 
lever  and/or  the  parking  brake  in  a  way 
that  creates  a  rollaway.  NHTSA  believes 
that  either  event  would  occur  only  very 
rarely  and  has  tentatively  concluded 
that  the  possibility  of  both  events 
occurring  together  is  minuscule. 
Therefore,  the  agency  does  not  believe 
that  it  is  necessary  to  address  this 
remote  possibility  in  a  safety  standard. 

NHTSA  notes  that  its  safety  standards 
are  intended  to  address  unreasonable 
safety  risks  and  not  all  conceivable  risks 
no  matter  how  remote.  The  agency 
believes  that  its  proposal  is  consistent 
with  other  actions  that  it  has  taken  in 
this  area.  For  example,  while  NHTSA 
decided  in  the  May  1990  final  rule  to 
require  transmission  shift  locks  for 
automatic  transmission  vehicles,  it  also 
decided,  based  on  a  review  of  accident 
data,  not  to  require  such  locks  for 
manual  transmission  vehicles.  This  did 


not  mean  that  there  was  no  conceivable 
risk  of  child-induced  roUaways  for 
manual  transmission  vehicles,  but 
instead  that  the  risk  was  sufficiently 
small  that  the  agency  did  not  beheve  it 
was  necessary  to  address  in  a  safety 
standard.  Similarly,  in  June  1990, 
NHTSA  denied  a  petition  for 
rulemaking  submitted  by  Mr.  VV.  A.  Ban- 
requesting  that  the  agency  issue 
requirements  to  address  inadvertent 
vehicle  movement  associated  with 
shifting  automatic  transmissions  into 
"park,"  in  part  because  of  lack  of 
evidence  that  the  extent  of  the  alleged 
problem  was  great  enough  to  warrant 
Federal  intervention. 

NHTSA  is  also  proposing  to  amend 
the  Purpose  and  Scope  section  of 
Standard  No.  114  to  clarify  that  the 
purpose  of  the  requirements  at  issue  is 
to  reduce  the  incidence  of  crashes 
resulting  from  the  rollaway  of  parked 
vehicles  with  automatic  transmissions 
as  a  result  of  children  moving  the  shift 
mechanism  out  of  the  "park"  position. 
That  section  currently  indicates  that  the 
purpose  of  the  requirements  is  to  reduce 
the  incidence  of  crashes  resulting  from 
rollaway  of  parked  vehicles. 

NHTSA  contemplates  making  the 
proposed  amendments  effective  30  days 
after  pubUcation  of  a  final  rule.  The 
agency  tentatively  concludes  that  there 
is  good  cause  for  such  an  effective  date, 
since  the  amendments  would  impose  no 
new  requirements  but  instead  provide 
additional  flexibility  to  manufacturers 
with  no  measurable  impact  on  safety. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  action  has  been 
determined  to  be  not  "significant" 
under  either.  As  explained  above,  the 
proposed  amendments  would  impose 
no  new  requirements  but  instead 
provide  additional  flexibility  to 
manufacturers,  with  respect  to 
transmission  shift  lock  designs,  writh  no 
measurable  impact  on  safety.  Also  as 
stated  above,  the  agency  estimates  the 
annual  consumer  cost  savings  of 
adopting  the  proposed  amendment  to  be 
a  maximum  of  S6  75  to  $14.00  per 
affected  vehicle.  Accordingly,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  regulatory  action  under 
the  Regulatory  Flexibility  Act.  I  hereliy 
certify  that  this  proposal,  if  adopted  as 
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a  final  rule,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  vehicle 
manufacturers  affected  by  the  proposed 
requirements  would  not  typically 
qualifv  as  small  businesses.  Further, 
since  no  price  changes  should  be 
associated  with  this  proposal,  small 
businesses,  small  organizations  and 
small  governmental  entities  would  not 
be  affected  in  their  capacity  as 
purchasers  of  new  vehicles  if  this 
proposal  were  adopted  in  a  final  rule. 

Xutional  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  a  final  rule  adopting 
this  proposal  would  not  have  a 
significant  impact  on  the  quality  of 
human  life. 

Executive  Order  12612  (Federalisrn) 

The  agency  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsra  Assessment. 

Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  apphcable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  renew  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 


coramenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NITTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR 
571.114,  Theft  Protection,  to  read  as 

follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392,  1401.  1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.114    [Amended] 

2.  Section  571.114  would  be  amended 
by  revising  Si  and  S4.2.1  to  read  as 
follows: 


§571.114    Standard  No.  114, Theft 
protection. 

Si  Purpose  and  Scope.  This  standard 
specifies  requirements  primarily  for 
theft  protection  to  reduce  the  incidence 
of  crashes  resulting  from  unauthorized 
operation  of  a  motor  vehicle.  It  also 
specifies  requirements  to  reduce  the 
incidence  of  crashes  resulting  from  the 
rollaway  of  parked  vehicles  with 
automatic  transmissions  as  a  result  of 
children  moving  the  shift  mechanism 
out  of  the  "park"  position. 
«        *        «        *        * 

S4.2.1(a)  Except  as  provided  in 
S4.2.2(a)  and  fb),  the  key-locking  system 
required  by  S4.2  in  each  vehicle  which 
has  an  automatic  transmission  with  a 
"park"  position  shall  prevent  removal  of 
the  key — 

(1)  Whenever  the  shift  lever  or  other 
shifting  mechanism  is  fully  placed  in 
any  designated  shift  position  other  tham 
park,  unless  the  transmission  and 
transmission  shift  mechanism  become 
locked  in  "park"  as  the  direct  result  of 
removing  the  key,  and 

(2)  Whenever  the  shift  lever  or  other 
shifting  mechanism  is  fully  placed  in 
the  park  position,  unless  the 
transmission  and  transmission  shift 
mechanism  are  locked  in  park  or 
become  locked  in  "park"  as  the  direct 
result  of  removing  the  key. 

(b)  The  following  procedure  is  used 
for  determining  whether  the  shift  lever 
or  other  shifting  mechanism  is  fully 
placed  in  a  designated  position.  The 
lever  or  other  shifting  mechanism  is 
moved  to  a  designated  position  and 
physical  contact  with  the  lever  or  other 
shifting  mechanism  is  ended.  The  lever 
or  other  shifting  mechanism  is 
considered  to  be  fully  placed  in  the 
"park"  position  if  the  transmis.sion  gear 
selection  indicator  shows  that  "park" 
has  been  selected  and  the  vehicle  will 
not  roll  away  on  a  10  percent  giade 
when  the  parking  brake  is  disengaged. 
The  lever  or  other  shifting  mechanism  is 
considered  to  be  fully  placed  in  the 
"neutral"  position  if  the  "neutral" 
position  is  selected,  the  transmission 
gear  selection  indicator  shows  that 
"neutral"  has  been  selected,  and 
activation  of  the  accelerator  pedal  does 
not  cause  the  vehicle  to  move.  The  lever 
or  other  shifting  mechanism  is 
considered  to  he  fully  placed  in  a 
forward  or  reverse  drive  position  if  the 
transmission  gear  selection  indicator 
shows  that  a  drive  position  has  been 
selected  and  the  vehicle  can  be  driven 
under  its  own  power.  For  purposes  of 
S4.2.1,  rollaway  is  movement  of  a 
vehicle  greater  than  100  mm. 
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Issued  on  March  4.  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  94-5487  Filed  3-11-94;  8.45  am) 

BILLMQ  COOe  4910-6»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  on  a 
Petition  To  Delist  Seven  Texas  Karst 
Inverfcbrates 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  remove  seven 
species  of  invertebrates  that  occur  in 
karst  topography  in  Travis  and 
Williamson  counties,  Texas,  from  the 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants.  The  Service 
determines  that  the  petition  does  not 
present  substantia]  scientific  or 
commercial  information  indicating  that 
delisting  the  Coffm  Cave  mold  beetle 
[Batrisodes  texanus).  the  Tooth  Cave 
spider  (Neoleptoneta  myopica),  the 
Tooth  Cave  ground  beetle  (Rhadine 
persephone),  the  Tooth  Cave 
pseudoscorpion  [Tartarocreagris 
texana).  the  Kretschmarr  Cave  mold 
beetle  {Texamaurops  reddelli).  the  Bee 
Creek  Cave  harvestman  ( Texella 
reddelli).  and  the  Bone  Cave  harvestman 
(Texella  reyesi]  may  be  warranted. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  March  7, 1994. 
Comments  and  information  related  to 
this  f)etition  finding  may  be  submitted 
until  further  notice. 
ADDRESSES:  Information,  comments,  or 
questions  may  be  submitted  to  the  State 
Administrator,  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Field 
Office,  611  East  6th  Street,  room  407. 
Austin,  Texas  78701.  The  petition, 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Stanford.  Ecologist,  at  the  above 
address  (512/482-5436). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S  C.  1531  ef  seq.)  (Act),  requires  that 


the  Service  make  a  finding  on  whether 
a  petition  to  hst.  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  finding 
is  to  be  published  promptly  in  the 
Federal  Register.  If  the  finding  is 
positive,  the  Service  is  also  required  to 
promptly  commence  a  status  review  of 
the  species. 

Judge  John  C.  Doerfler.  representing 
the  Williamson  County  Commissioners 
Court,  submitted  a  petition  to  the 
Service  to  delist  six  species  of 
endangered  karst  invertebrates  in  Travis 
and  Williamson  counties,  Texas.  The 
petition  was  dated  June  7,  1993,  and 
received  by  the  S*;rvice  on  that  date.  On 
June  16,  1993,  the  Service  received  a 
letter  from  attorney  J.B.  Ruhl  on  behalf 
of  the  petitioners,  clarifying  the  intent  of 
the  petition  to  incorporate  recent 
taxonomic  revisions  and  the  taxonomic 
reevaluation  of  five  listed  karst 
invertebrate  species  as  seven  species. 

The  final  rule  listing  the  Tooth  Cave 
pseudoscorpion  (Microgreagris  texana], 
the  Tooth  Cave  spider  [Leptoneta 
myopica).  the  Bee  Creek  Cave 
har\'estman  [Texella  reddelli).  the  Tooth 
Cave  ground  beetle  [Rhadine 
persephone).  and  the  Kretschmarr  Cave 
mold  beetle  [Texamaurops  reddelli)  as 
endangered  sperios  was  published  in 
the  Federal  Register  on  September  16, 
1988  (53  FR  36029)  (final  rule). 
Subsequent  taxonomic  revisions  have 
formalized  genus  reassignments  for  M. 
texana  and  L  myopica  and  established 
that  Texella  reddelli  and  Texamaurops 
reddelli  each  actually  comprise  two 
species.  Mlcrocreagris  texana  has  been 
reassigned  to  Tartarocreagris  texana 
(Muchmore  1992).  Leptoneta  myopica 
has  been  formally  reassigned  to 
Neoleptoneta  mvopica  following 
Brignoli  (1977)  and  Platnick  (1986). 
Texella  reddelli  has  been  found  to 
comprise  two  species,  Texella  reddelli 
(Bee  Creek  Cave  harvestman)  and 
Texella  reyesi  (Bone  Cave  harvestman) 
(Ubick  and  Briggs  1992).  Texamaurops 
reddelli  has  been  found  to  comprise  two 
species,  Texamaurops  reddelli 
(Kretschmarr  Cave  mold  beetle)  and 
Batrisodes  te.\anus  (Coffin  Cave  mold 
beetle)  (Chandler  1992).  A  Federal 
Register  notice  announcing  the  latter 
two  revisions  was  published  on  August 
18,  1993  (58  FR  43818). 

Several  caves  in  Travis  County 
contain  more  than  one  of  the 
endangered  karst  invertebrates.  These 
include  Tooth  Cave,  Amber  Cave, 
Gallifer  Cave,  Kretschmarr  Cave,  and 
Kretschmarr  Double  Pit.  These  caves 


and  others  are  protected  under  the 
stewardship  of  the  Texas  System  of 
Natural  Laboratories  (TSNL),  In 
addition,  some  other  caves  are  in 
preserves  regulated  by  the  Cities  of 
Austin  and  Georgetown.  (For  further 
discussion,  see  Factor  D,  "The 
inadequacy  of  existing  regulatory 
mechanisms,"  below.)  However,  many 
of  the  caves  containing  endangered  karst 
invertebrates  currently  have  no 
protection  other  than  that  provided  by 
the  Act. 

The  petitioners  point  out  that,  since 
publication  of  the  final  rule,  new 
locations  have  been  discovered  for 
several  of  the  species,  most  notably  the 
Tooth  Cave  ground  beetle  and  the  Bone 
Cave  harvestman.  The  Tooth  Cave 
ground  beetle  was  known  from  two 
caves  about  2.5  kilometers  (km)  (1.5 
miles  (mi))  apart  in  Travis  County, 
Texas,  at  the  time  of  listing.  It  is 
currently  known  from  about  27 
locations  (24  confirmed.  3  tentative) 
along  a  14-km  (9-mi)  distance  in  Travis 
and  Williamson  counties.  Texas.  Only 
10  of  these  caves  are  provided  any 
degree  of  local  protection  ()ames 
Reddell,  Texas  Memorial  Museum,  in 
litt.,  1993).  Seven  of  these  caves  are 
located  in  the  small  TSNL  preserves 
discussed  above,  one  is  in  a  small 
preserve  owned  by  the  City  of  Austin, 
and  two  are  in  small  preserves  acquired 
as  mitigation  for  a  development  project. 

The  Bone  Cave  harvestman  was  not 
described  at  the  time  of  the  original 
listing,  but  was  thought  to  be  the  same 
species  as  the  Bee  Creek  Cave 
harvestman.  The  Bone  Cave  har\eslman 
is  currently  known  from  about  69 
locations  (60  confirmed,  9  tentative) 
along  a  40-km  (25-mi)  distance  in  Travis 
and  Williamson  counties.  Texas.  Of  the 
69  caves  recorded  as  locations  of  the 
Bone  Cave  harvestman,  only  9  are 
provided  any  local  protection.  Three  are 
TSNL  caves,  two  are  in  Qf  y  of  Austin 
preserves,  two  are  in  Qty  of  Georgetown 
preserves,  and  two  were  acquired  as 
mitigation  for  a  development  project.  In 
addition,  this  species  exhibits 
considerable  geographical  variation  and 
loss  of  a  significant  number  of  locations 
within  a  part  of  its  range  would  result 
in  a  loss  of  genetic  diversity  within  the 
species  (Reddell,  in  litt.,  1993).  Few 
caves  are  provided  any  protection  other 
than  that  now  provided  by  the  Act  and 
their  distribution  is  disjunct  and  at  the 
extremes  of  the  species'  range. 

The  number  of  caves  in  which  the 
other  five  endangered  karst 
invertebrates  have  been  found  or 
tentatively  identified  has  increased 
slightly  for  three  of  the  species, 
remained  the  same  for  another  species 
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(although  its  range  has  decreased),  and 
decreased  for  the  fifth  species. 

The  Tooth  Cave  pseudoscorpion. 
known  at  the  time  of  listing  from  Tooth 
and  Amber  caves,  within  a  1.3-kni  (0.8- 
mi)  radius  in  Travis  County,  remains 
confirmed  only  from  the  two  original 
caves.  The  species  has  been  tentatively 
identified  from  Stovepipe  Cave  and 
Kretschmarr  Double  Pit,  lying  within 
the  original  range.  Stovepipe  Cave  is 
located  on  private  property  that  the  City 
of  Austin  has  approved  for 
development.  The  three  remaining  caves 
are  located  in  the  small  TSNL  preser\'es 
discussed  above. 

The  Tooth  Cave  spider,  known  at  the 
time  of  listing  only  from  Tooth  Cave,  is 
now  also  confirmed  at  New  Comanche 
Trail  Cave  and  tentatively  identified 
from  Gallifer  and  Stovepipe  caves,  all 
King  along  a  4.5-kin  (3-mi)  distance  in 
northwest  Travis  County,  Texas.  Tooth 
and  Gallifer  caves  lie  within  small 
TSNL  preserves.  Stovepipe  Cave  is  on 
private  properly  approved  for 
development,  and  New  Comanche  Trail 
Cave  is  not  protected  and  may  be 
adversely  impacted  by  a  planned 
fpalignment  of  New  Comanche  Trail 
Ro.ad. 

The  Coffin  Cave  mold  beetle  was  not 
described  at  the  time  of  listing,  but  was 
thought  to  belong  to  the  same  species  as 
the  Kretschmarr  Cave  mold  beetle.  The 
Coffin  Cave  mold  beetle  is  currently 
confirmed  from  four  caves  and 
tentatively  identified  from  one  cave,  all 
occurring  along  a  17-km  (10-mi) 
distance  in  Williamson  County,  Texas. 
Off  Campus  and  Sierra  Vista  caves  are 
located  in  a  small  preserv  e  surrounded 
by  a  subdivision;  the  adequacy  of  the 
preserve  for  long-term  protection  of  the 
species  at  those  sites  is  uncertain.  On 
Campus  Cave  lies  on  a  high  school 
campus.  The  status  of  the  type  locality 
(Coffin  Cave)  is  unknown;  recent 
attempts  to  locate  the  species  in  Inner 
Space  Cavern  were  unsuccessful 
(Reddell,  in  ym..  1993). 

The  Kretschmarr  Cave  mold  beetle 
was  believed  to  occur  in  four  caves  in 
Travis  and  Williamson  counties  at  the 
time  of  listing  and  is  currently  known 
from  four  caves  in  Travis  County.  A 
specimen  from  Coffin  Cave  was 
redescribed  as  the  Coffin  Cave  mold 
beetle  and  a  new  location  for  the 
Kretschmarr  Cave  mold  beetle  was 
discovered  at  Stovepipe  Cave.  The  range 
of  the  Kretschmarr  Cave  mold  beetle  has 
consequently  decreased  since  the 
orit^inal  listing  from  a  45-km  (28-mi) 
distance  in  Travis  and  Williamson 
counties  to  a  2-km  (1.2-mi)  distance  in 
Travis  County.  Stovepipe  Cave  lies 
within  a  proposed  subdivision  and  the 
other  three  locations  for  the  species. 


Tooth.  Amber,  and  Kretschmarr  caves, 
lie  within  small  TSNL  preserves. 

The  Bee  Creek  Cave  narvestman  was 
believed  to  occur  in  five  caves  in  Travis 
and  Williamson  counties  at  the  time  of 
listing.  It  is  currently  confirmed  at  four 
caves  and  tentatively  identified  from 
two  caves.  The  distribution  of  the  Bee 
Creek  Cave  harvestman  consists  of  two 
disjunct  areas,  one  about  5  km  (3  mi) 
long  and  the  other  about  8  km  (5  mi)  in 
length,  with  a  distance  of  about  28  km 
(17  mi)  between  the  northernmost  and 
southernmost  localities,  all  of  which  He 
in  Travis  Coimty.  Little  Bee  Creek  Cave. 
Jester  Estates  Cave,  and  Kretschmarr 
Double  Pit  (a  TSNL  cave)  are  located  in 
small  preserve  areas.  Bandit  Cave  is 
maintained  as  a  small  preserve, 
although  -attempts  to  relocate  the  Bee 
Creek  Cave  harvestman  in  the  cave  in 
1966,  1988.  and  1989  were  unsuccessful 
(Reddell.  in  litt..  1993).  Cave  Y  is 
located  in  a  proposed  development  area; 
the  species'  status  in  Bee  Creek  Cave  is 
unknown  since  it  has  not  been  possible 
to  obtain  permission  to  inspect  the  cave 
since  1975  (Reddell.  in  litt..  1993). 

None  of  these  invertebrates  are  known 
to  occur  in  large  numbers  (William 
Elliott.  Texas  Memorial  Museum,  in  litt., 
1993;  Reddell.  in  litt.  and  pers.  comm.. 
1993).  The  fact  that  several  of  the 
species  are  known  to  occur  at  several 
dozen  locations  should  not  be 
interpreted  to  mean  that  those  species 
are  abundant.  (See  Factor  A.  "The 
present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range."  below). 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  and  its 
implementing  regulations  (50  CFR  part 
424)  set  forth  the  procedures  for  adding 
species  to  or  removing  species  from  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  seven  karst 
invertebrates  are  re-evaluated  in  light  of 
new  information  available  to  the  Service 
and  information  presented  in  the 
petition  and  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  Service  determined  that  the 
primary  threat  to  these  species  comes 
from  loss  of  habitat  due  to  ongoing  and 
proposed  development  activities  (final 
rule).  The  proximity  of  the  caves 
inhabited  by  these  species  to  the  City  of 
Austin  makes  them  vulnerable  to 
continuing  expansion  of  the  Austin 


metropolitan  area.  Threats  to  specific 
caves  occupied  by  these  species  were 
addressed  in  the  final  rule  (53  FR 
36029). 

The  known  ranges  of  the  Tooth  Cave 
pseudoscorpion.  the  Tooth  Cave  spider, 
the  Kretschmarr  Cave  mold  beetle,  the 
Coffin  Cave  mold  beetle,  and  the  Bee 
Creek  Cave  harvestman  have  not 
appreciably  increased  since  the  original 
listing.  Although  the  range  and  number 
of  known  locations  for  the  Tooth  Cave 
ground  beetle  and  the  Bone  Cave 
har\'estman  have  increased  since  the 
original  listing,  the  degree  of  threat  of 
habitat  destruction  or  modification 
remains  significant,  and  may  have 
increased,  throughout  the  range  of  each 
species. 

Searches  for  karst  features  and  karst 
fauna  surveys  have  become  more 
frequent  since  the  listing,  as  developers 
and  landowners  have  sought  to  comply 
with  the  Act.  Many  of  the  new  locations 
of  these  karst  invertebrates  have  been 
discovered  as  a  result  of  biological 
surveys  conducted  prior  to  development 
or  sale  of  land;  consequently,  newly 
discovered  locations  are  frequently 
threatened  by  habitat  destruction  and 
other  threats  associated  with 
development.  The  recent  revitalization 
of  the  real  estate  market  in  the  Austin 
metropolitan  area  has  maintained  and 
intensified  the  threat  of  karst 
invertebrate  habitat  destruction  and 
other  associated  threats. 

The  petitioners  present  a  list  of  caves 
with  endangered  species  that  have  been 
subject  to  some  degree  of  disturbance. 
They  cite  these  cases  as  demonstrating 
that  activities  such  as  dumping, 
vandalism,  and  sealing  of  cave 
entrances  do  not  actually  threaten  the 
karst  invertebrates.  Reddell  (in  litt., 
1993)  counters  that,  in  most  of  these 
cases,  the  disturbance  to  the  cave 
environment  is  recent  in  origin,  minor 
in  scale,  and/or  generally  restricted  to 
the  immediate  entrance  zone.  The 
Service  concurs  with  Reddell  and 
believes  that  these  examples  do  not 
present  convincing  evidence  that 
dumping,  vandalism,  and  sealing 
entrances  are  harmless  to  the  karst 
invertebrates.  In  most  cases,  not  enough 
time  has  elapsed  since  the  disturbance 
to  detect  an  effect  on  the  karst 
invertebrates.  The  Service  agrees  with 
the  petitioners  that  there  is  little 
quantitative  data  available  on  the  direct 
effects  of  trash  dumping,  vandalism, 
sealing,  and  other  disturbances  on  the 
karst  invertebrates.  However,  there  is 
substantial  qualitative  evidence 
indicating  that  the  threats  to  the  karst 
invertebrates  discussed  in  the  final  rule 
and  in  this  finding  are  real,  significant, 
and' ongoing.  Reddell  (;n  litt.,  1993)  and 
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Elliott  [in  litt.,  1993)  both  cite  e.xamples 
in  which  trash  dumping,  vandalism, 
and  over-visitation  have  resuited  in 
decreased  occurrence  of  karst 
invertebrates  in  affected  areas. 

The  petitioners  cite  the  work  of 
Crawford  (1981)  and  Veni  (1992)  as 
evidence  that  the  caves  where  the  karst 
invertebrates  occur  are  not  isolated 
"islands"  of  special  habitat  and  that  the 
invertebrates  likely  occur  and  move 
throughout  the  karst  in  the  interstitial 
spaces.  In  this  interpretation,  the 
petitioners  misunderstand  the  Service's 
use  of  the  "island"  analogy  in  the  final 
rule.  The  final  rule  listing  the  karst 
invertebrates  stated  that  the  caves 
containing  the  karst  invertebrates 
"occur  in  isolated  'islands'  "  of  the 
Edwards  limestone  formation  that  were 
separated  from  one  another  when 
stream  channels  cut  through  overlying 
limestone  to  lower  rock  layers  '  (53  FR 
36029).  The  Service  apphed  the  island 
analogy  to  the  distinct,  geologically 
isolated  karst  areas  (reforred  to  in  the 
Draft  Recovery  Plan  (U.S.  Fish  and 
Wildlife  Sen'ice  1993)  and  hereinafter 
as  "regions")  within  which  the  caves 
containing  the  karst  invertebrates  have 
formed,  not  to  the  individual  cave 
systems.  Veni's  work  (1992)  delineates 
these  karst  regions  and  identifies  areas 
"having  a  high  probability  of  suitable 
habitat  for  endangered  or  other  endemic 
invertebrate  cave  fauna."  A  letter  from 
Veni  in  response  to  the  petition  clarifies 
that  he  did  not  intend  that  his  work  be 
interpreted  to  mean  that  there  are 
thousands  of  acres  of  habitat  suitable  for 
the  karst  invertebrates  (George  Veni, 
Veni  and  Associates,  in  litt.,  1993). 

While  the  Service  believes  that  the 
karst  invertebrates  are  likely  to  use 
interstitial  spaces  in  the  karst, 
particularly  in  areas  with  some  surface 
nutrient  input  to  the  karst  system,  the 
Service  does  not  believe  that  this 
suitable  habitat  exists  uniformly  within 
the  larger  karst  regions  (as  deUneated  by 
Veni  (1992)  and  described  by  the 
Service  in  the  final  rule  as  "islands"). 
Finally,  Crawford  (1981)  focuses  on 
aquatic  karst  species.  In  the  aquatic 
karst  ecosystems  upon  which  Crawford 
based  his  ideas,  continuously  flowing 
water  through  caves  and  the  interstitium 
may  provide  more  continuous  habitat 
for  aquatic  subterranean  species  and 
thus  provide  more  opportunity  for 
aquatic  invertebrates  to  inhabit 
interstitial  spaces.  Given  that  the  Travis 
and  Williamson  County  karst 
invertebrates  are  exclusively  terrestrial 
and  that  habitat  for  terrestrial  species  is 
more  patchy  and  distributed  according 
to  the  occurrence  of  food,  cover,  and 
moisture.  Crawford's  ideas  may  not 
apply  to  these  invertebrates. 


The  petitioners  cite  the  work  of  Curl 
(1966),  Juberthei  and  Delay  (1981),  and 
Culver  (1986)  as  evidence  that  most 
caves  have  no  entrance,  that  caves  are 
rare  even  in  karst  areas,  and  that  caves 
may  be  less  favorable  en\'ironments  for 
karst  invertebrates  than  interstitial 
spaces.  They  cite  these  papers  as 
evidence  that  habitat  for  terrestrial 
troglobites  (obligate  cave-dwelling 
species)  is  ubiquitous  in  karst  areas  and 
that  the  Texas  karst  invertebrates  exist 
throughout  the  karst  even  where  there 
are  no  caves  or  openings  to  the  surface. 
Culver  (1986)  says  that  "the  number  of 
caves  (defined  as  cavities  large  enough 
for  human  access)  more  or  less 
corresponds  to  the  number  of  habitable 
patches  for  terrestrial  troglobites." 
Reddell  [in  litt.,  1993)  and  Peck  (1976) 
believe  that  cave  entrances  provide  an 
important  avenue  of  nutrient  input  for 
cave  fauna.  Reddell  [in  litt.,  1993)  also 
cites  several  examples  in  which  sub- 
surface voids  having  no  natural  entrance 
were  encountered  during  construction 
activities  and  found  not  to  contain  karst 
invertebrates.  Similarly,  clay-filled 
sinkholes  with  no  openings  to  the 
surface  rarely  contain  karst 
invertebrates,  whereas  caves  and 
sinkholes  that  are  sealed  to  human 
access  by  soil  or  rock  fill  or  with 
openings  to  the  surface  that  allow  access 
by  cave  crickets  or  small  mammals  (and 
associated  nutrients)  more  often  contain 
karst  fauna  (Reddell,  in  lift.,  1993). 

B.  Ch'eruUlization  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

No  threat  from  overutilization  of  these 
species  is  known  to  exist  at  this  time. 
Collection  for  scientific  or  educational 
purposes  could  become  a  threat  if 
specific  localities  become  widely 
known. 

C.  Disease  or  Predation 

At  the  time  of  Usting,  predation  by 
and  competition  with  non-native 
species  introduced  in  association  with 
human  habitation  was  considered  a 
potential  threat  to  the  karst 
invertebrates.  Human  activities  facilitate 
niovement  of  non-native  competitors 
and  predators  such  as  sowbugs, 
cockroaches,  and  fire  ants  into  an  area. 
Buildings,  lawns,  roadways,  and 
landscaped  areas  provide  habitat  from 
which  these  species  can  disperse.  The 
relative  accessibility  of  the  shallow 
caves  in  Travis  and  Williamson  counties 
makes  them  especially  vulnerable  to 
invasion  by  non-native  species. 

Fire  ants  are  a  major  threat  to  the  karst 
invertebrates.  The  significance  of  this 
threat  and  the  difficulty  of  controlling 
fire  ants  should  not  be  underestimated. 


Fire  ants  are  voracious  predators  and 
there  is  evidence  that  overall  arthropod 
diversity  drops  in  their  presence 
(Vinson  and  Sorensen  1986.  Porter  and 
Savignano  1990).  Reddell  (in  litt.,  1993) 
lists  at  least  nine  cave^-iohabiting 
species  that  he  has  observed  being 
preyed  upon  by  fire  ants.  Elliott  (1992) 
cites  other  examples  and  notes  that  fire 
ant  activity  has  increased  dramatically 
in  Central  Texas  since  1989. 

Although  the  threat  posed  by  fire  ants 
was  not  recognized  at  the  time  these 
species  were  listed,  the  magnitude  of 
the  threat  the  ants  pose  has 
subsequently  become  quite  apparent 
Even  in  the  unlikely  event  that  fire  ants 
do  not  prey  upon  the  hsted  species, 
their  presence  in  and  around  caves 
could  have  a  drastic  detrimental  effect 
on  the  cave  ecosystem  through  loss  of 
species,  inside  the  cave  and  out.  that 
provide  nutrient  input  and  critical  hnks 
in  the  food  chaiiL 

Controlhng  fire  ants  once  they  have 
invaded  the  cave  and  vicinity  is 
difficult.  Chemical  control  methods 
have  some  effectiveness  but  the  effect  of 
these  agents  on  non-target  species  is 
unclear.  Consequently,  using  chemicals 
to  control  fire  ants  in  and  near  caves  is 
not  advisable.  Currently,  the  Service 
recommends  only  boiling  water 
treatment  for  control  of  fire  ant  colonies 
near  caves  inhabited  by  hsted 
invertebrates.  This  method  is  labor- 
intensive  and  only  moderately  effective. 
Presently,  the  burden  of  carrying  out 
such  practices  is  not  a  designated  or 
mandated  duty  of  any  agency, 
individual,  or  organization.  This  type  of 
con'rol  will  likely  be  needed 
indefinitely  or  until  a  long-term  method 
of  fire  ant  control  is  developed. 

D.  The  Inadequacy  of  Existing 
Regul  'tory  Mechanisms 

Invertebrates  are  not  included  on  the 
Texas  Parks  and  Wildlife  Department's 
list  of  tlireatened  and  endangered 
species  and  are  provided  no  protection 
by  the  Stale;  nor  do  the  Department 
reg'i!j!'ons  contain  provisions  for 
protectjiig  habitat  of  any  listed  species. 

A.S  previously  discussed,  some  of  the 
caves  containing  endangered 
invertebrates  are  in  TSNL  and  city 
preserves.  A  small  preserve  surrounds 
Lhc  entrance  to  each  of  these  caves. 
Howe\er,  these  preserves  encompass 
only  a  fraction  of  the  surface  drainage 
arc.i  that  provides  input  of  nutrients  and 
moisture  into  the  caves.  The  entire 
surface  and  subsurface  drainage  area  is 
the  minimum  area  believed  necessary  to 
provide  adequate  long-term  protection 
for  cave  ecosystems.  The  preserves 
around  these  caves  are  not  sufficient  to 
counter  nutrient  depiction  and  prevent 


11758  Federal  Register  /  Vol.  59,  No.  49  /  Monday,  March  14.  1994  /  Proposed  Rules 


pollution,  should  the  surrounding  areas 
be  developed. 

Some  of  the  TSN'L  caves  are  under 
temporary  deed  to  TSNL  and  may  be 
sold  at  the  owner's  discretion  (U.S.  Fish 
and  Wildlife  Service  1993).  In  addition. 
City  of  Austin  cave  protection  laws  do 
not  apply  in  most  cases,  since  the  great 
ma]onty  of  these  caves  lie  outside  the 
city  limits. 

f .  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  Service  is  unaware  of  other 
threats  to  these  species  beyond  those 
discussed  under  factors  A-D  (above).  As 
noted  under  Factor  A,  the  Bone  Cave 
harvestman  exhibits  considerable 
geographical  variation.  Loss  of  a  number 
of  locations  within  any  one  part  of  its 
range  would  result  in  a  loss  of  genetic 
diversity  for  the  species  (Reddell,  in 
Int.  1993),  The  Tooth  Cave 
pseudoscorpion.  Tooth  Cave  spider, 
Coffin  Cave  and  Kretschmarr  Cave  mold 
beetles,  and  Bee  Creek  Cave  harvestman 
are  each  knov\Ti  from  fewer  than  10 
locations  (4.  4.  5.  4.  and  6  locations 
respectively,  including  unconfirmed 
identifications).  Therefore,  the  loss  of 
even  a  single  location  would  represent 
a  significant  loss  of  genetic  diversity  for 
any  of  those  species.  Lack  of  genetic 
diversity  cad.  accelerate  the  decline  or 
extinction  of  rare  species. 

Conclusion 

As  discussed  in  the  final  rule,  these 
species  remain  extremely  vulnerable  to 
losses.  For  the  Tooth  Cave 
pseudoscorpion.  the  Tooth  Cave  spider, 
the  Kretschmarr  Cave  mold  beetle,  the 
Coffin  Cave  mold  beetle,  and  the  Bee 
Creek  Cave  harvestman.  neither  the 
range  nor  the  number  of  confirmed 
localities  within  the  range  has  expanded 
significantly  since  the  or.ginal  listing. 
The  Tooth  cave  giound  beetle  and  the 
Bone  Cave  harvestman  occur  in  more 
locations  and  are  more  widespread  than 
was  originally  believed,  but  the 
expansion  of  the  overall  range  is  not 
significant  and  the  majority  of  caves  in 
which  these  species  occur  are  subject  to 
one  or  more  of  the  threats  discussed 
above  (Reddell.  in  litt..  1993). 

The  Service  recently  released  a  Draft 
Recovery  Plan  for  the  karst  invertebrates 
(U.S.  Fish  and  Wildlife  Service  1993). 
That  document  details  recovery  actions 


and  criteria  that,  when  met,  may  result 
in  reclassification  or  delisting  of  the 
endangered  karst  invertebrates. 
Continued  efforts  to  locate  new 
inhabited  caves,  to  implement  habitat 
conservation  measures,  and  to  control 
the  threat  of  fire  ants  could  bring  the 
karst  invertebrates  to  the  point  where 
protection  under  the  Act  is  no  longer 
necessary. 

The  Ser\'ice  has  carefully  assessed  the 
information  presented  in  the  petition,  as 
well  as  the  best  and  most  current 
scientific  and  commercial  information, 
in  determining  that  the  petition  does  not 
present  substantial  scientific  and 
commercial  information  indicating  that 
delisting  of  any  of  the  seven  karst 
invertebrates  may  be  warranted.  These 
species  continue  to  require  the 
protection  provided  by  the  Act  because 
of  their  extremely  small,  vulnerable,  and 
limited  habitats  located  within  an  area 
that  is  experiencing  continued  pressures 
from  economic  and  population  growth. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  March  7.  1994. 
MoUie  H.  Beattie, 

Director,  Fish  and  Wildlife  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-011-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  five  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 


being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SVV., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS. 
USDA,  room  850,  Federal  Building, 


6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 

Applicant 

Date  re- 
ceived 

Organisms 

Field  test  location 

94-038-01  

Calgene,  Incorporated 

02-07-94 

Canola  plants  genetically  engineered  to  express 
oil  modification  genes. 

North  Dakota. 

94-039-01  

Petoseed  Company, 
Incorporated. 

02-08-94 

Squash  plants  genetically  engineered  to  express 
resistance   to   cucumber   mosaic   virus,   water- 

r^alifnrnia 

melon  mosaic  virus  2,  and  zucchini  yellow  mo- 

saic virus. 

94-039-02,  renewal  of 

American  Crystal 

02-08-94 

Sugar  beet  plants  genetically  engineered  to  ex- 

Minnesota, North  Da- 

permit 93-063-05,  is- 

Sugar Company. 

press  two  genes  for  tolerance  to  the  herbicide 

kota. 

sued  on  05-26-93. 

glyphosate. 

94-039-03  

Cornell  University  

02-08-94 

Apple  trees  genetically  engineered  to  express  re- 
sistance to  fire  blight. 

New  York. 

94-039-04,  renewal  of 

Upjohn  Company 

04-06-93 

Cantaloupe  and  squash  plants  genetically  engi- 

California, Georgia. 

permit  90-088-01,  is- 

neered to  express  resistance  to  cucumtjer  mo- 

Michigan. 

sued  on  07-11-90. 

saic  virus,  papaya  ringspot  virus,  watemielon 
mosaic  virus  2,  and  zucchini  yellow  mosaic  virus. 

Done  in  Washington,  DC.  this  8th  day  of 
March  1994. 
Charles  P.  Schwalbe, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  94-5874  Filed  3-11-94;  8:45  ami 

BILLING  CODE  3410-34-P 


Federal  Grain  Inspection  Service 

Pilot  Programs  Allowing  More  Than 
One  Official  Agency  To  Provide  Official 
Services  Within  A  Single  Geographic 
Area 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice  With  Comment  Period. 

SUMMARY:  Amendments  in  1993 
changed  the  United  States  Grain 
Standards  Act,  as  amended  (Act).  One  of 


these  changes  provides  that  the  Federal 
Grain  Inspection  Service  (FGIS)  may 
conduct  pilot  programs  allowing  more 
than  one  official  agency  to  provide 
official  services  within  a  single 
geographic  area.  FGIS  is  announcing  its 
intent  to  conduct  one  or  more  such  pilot 
programs.  FGIS  is  requesting  comments 
on  the  specific  pilot  programs  described 
below,  and  FGIS  also  is  requesting 
suggestions  for  other  possible  pilot 
programs  in  lieu  of  or  in  addition  to 
those  listed  below. 
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DATES:  Comments  and  suggestions  must 
be  postmarked,  or  sent  by  telecopier 
(FAX)  or  electronic  mail  by  April  22. 
1994. 

ADDRESSES:  Comments  and  suggestions 
must  bt'  submitted  in  writing  to  Neil  E. 
Porter,  Director,  Compliance  Division, 
FGIS.  USDA.  Room  1647  South 
Building.  P.O.  Box  96454.  Washington. 
DC  20090-6454.  SprintMail  users  may 
respond  to 

[A:ATTMML.0:USDA,ID:A36CPDIR1. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36CPDIR.  Telecopier 
(FAX)  users  may  send  comments  and 
suggestions  to  the  automatic  telecopier 
machine  at  202-720-1015.  attention: 
Neil  E.  Porter.  All  comments  and 
suggestions  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address  located  at  1400  Independence 
.Avenue.  S.VV. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Portpr.  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 
Sections  7(0  and  7A  of  the  Act  were 
amended  by  the  U.S.  Grain  Standards 
Act  Amendments  of  1993  (Public  Law 
103-156)  on  November  24.  1993,  to 
authorize  FGIS'  Administrator  to 
conduct  pilot  programs  allowing  more 
than  one  official  agency  to  provide 
official  services  within  a  single 
geographic  area  without  undermining 
the  declared  policy  of  the  Act.  The 
purpose  of  the  pilot  programs  is  to 
evaluate  the  im.pact  of  allowing  more 
than  one  official  agency  to  provide 
official  ser\ices  within  a  single 
geographic  area.  FGIS  is  considering 
several  possible  pilot  programs  and  may 
conduct  one  or  more  pilot  programs. 
Official  agencies  selected  by  FGIS  to 
participate  in  a  pilot  program  would  be 
allowed  to  provide  official  services  in 
specified  areas  during  the  test  period, 
and  these  agencies  would  provide  FGIS 
with  information  on  such  official 
ser\ices.  Following  the  pilot  programs, 
FGIS  would  evaluate  the  impact  of 
allowing  more  than  one  official  agency 
to  provide  service  within  a  single 
geographic  area.  FGIS  is  considering  the 
following  possible  pilot  programs  and 
may  select  one  or  more  of  these  or  other 
suggested  pilot  programs  for  a  test. 

i.  Barges  on  selected  rivers  or 
portions  of  rivers  as  defined  by  FGIS. 
Agencies  would  be  allowed  to  provide 
official  services  for  barges  at  these 
locations  in  addition  to  the  agency 
already  designated  to  serve  these 
locations. 

2.  Exceptions.  Agencies  having 
exceptions  to  their  assigned  geographic 
areas  would  be  allowed  to  provide 
official  ser\ices  at  these  specified 


locations  in  addition  to  the  official 
agency  already  designated  to  serve  these 
points. 

3.  Commercial  inspection  services. 
Agencies  would  be  allowed  to  provide 
ofTicial  commercial  inspection  services 
outside  their  assigned  geographic  areas. 

4.  Submitted  samples.  Agencies 
would  be  allowed  to  enter  another 
agency's  assigned  area  to  pick  up 
submitted  samples. 

5.  Timeliness  of  service.  If  an  official 
agency  can  not  provide  the  requested 
services  within  12  hours  of  the  request, 
the  applicant  may  request  such  services 
from  another  official  agency. 

Commenters  are  encouraged  to  submit 
reasons  and  pertinent  data  for  support 
or  objection  to  the  pilot  programs 
described  above.  FGIS  is  also  requesting 
suggestions  regarding  other  possible 
pilot  programs  in  addition  to  or  in  lieu 
of  those  listed  above.  All  comments  and 
suggestions  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
infonnation  will  be  considered  in 
determining  which  pilot  programs  to 
conduct.  FGIS  will  publish  notice  of  any 
pilot  programs  to  be  conducted. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq] 

Dated:  March  3.  1994. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
IFR  Doc.  94-5805  Filed  3-11-94;  8:45  ami 

BILUNG  CODE  3410-EN-^ 


Food  and  Nutrition  Service 
RIN  0534-AB61 

Food  Stamp  Program:  Maximum 
Allotments  for  Alaska,  Hawaii,  Guam, 
and  the  Virgin  Islands 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  General  Notice 

SUMMARY:  By  this  notice,  the 
Department  of  Agriculture  is  updating 
the  maximum  food  stamp  allotments  for 
participating  households  in  Alaska, 
ITawaii,  Guam,  and  the  Virgin  Islands. 
These  annual  adjustments,  required  by 
law,  take  into  account  changes  in  the 
cost  of  food  and  statutory  adjustments. 
EFFECTIVE  DATE:  October  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour,  Supervisor, 
Eligibility  and  Certification  Regulations 
Section,  Certification  Policy  Brandt, 
Program  Development  Division,  Food 
Stamp  Program,  Food  and  Nutrition 
Service.  USDA,  Alexandria.  Virginia 
22302.  (703)  305-2496. 


SUPPLEMENTARY  INFORMATION: 

Publication 

As  required  by  law,  State  agencies 
implemented  this  action  on  October  1, 
1993  based  on  advance  notice  of  the 
new  amounts.  Based  on  regulations 
published  at  47  FR  46485  (October  19, 
1982)  annual  statutory  adjustments  to 
the  maximum  allotment  levels,  income 
eligibility  standards,  and  deductions  are 
issued  by  Gt-neral  Notices  published  in 
the  Federal  Register  and  not  through 
rulemaking  proceedings. 

Classification 

Executive  Order  12866 

The  Food  and  Nutrition  Service  is 
issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  and  has  determined  that  it  is  not 
a  "significant  regulatory  action."  Based 
on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  action:  (1)  Would  have  an  effect  on 
the  economy  of  less  than  SIOO  million; 
(2)  would  not  adversely  affect  in  a 
material  waythe  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (3)  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  would 
not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and  (5) 
would  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  and 
related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29116,  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

William  E.  Ludwig.  the  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic*,  impact  en  a 
substantial  number  of  small  entities. 
The  action  will  increa,se  the  amount  of 
money  spent  on  food  through  increases 
in  food  stamp  benefits  issued  to 
participating  households.  However,  this 
money  will  be  distributed  among  the 
nation's  food  vendors  as  the  food 
stamps  are  used  by  households,  so  the 
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effect  on  any  one  vendor  will  not  be 
significant. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  review  by  the  Office  of  Management 
and  Budget. 

Background 

Thrifty  Food  Plan  (TFP)  and  Allotments 

The  TFP  is  a  plan  for  the 
consumption  of  foods  of  different  types 
(food  groups)  that  families  might  use  to 
provide  nutritious  meals  and  snacks  for 
family  members.  The  plan  suggests 
amounts  of  food  for  men,  women,  and 
children  of  different  ages,  and  it  meets 
most  dietary  standards.  The  cost  of  the 
TFP  is  adjusted  monthly  to  reflect 
changes  in  the  costs  of  the  food  groups. 

TFPs  for  Alaska  and  Hawaii  are  based 
upon  an  adjusted  average  for  the  six- 
month  period  that  ends  with  June  1993. 
Since  the  Bureau  of  Labor  Statistics  (the 
source  of  food  price  data)  no  longer 
publishes  monthly  information  to 
compute  Alaska  and  Hawaii  ITPs,  the 
adjusted  average  provides  a  proxy  for 
actual  June  1993  TFP  costs.  The 
adjusted  average  is  equal  to  January- 
June  1993  TFP  costs  for  Alaska  and 
Hawaii  increased  by  the  average 
percentage  difference  between  the  cost 
of  the  TFP  in  Alaska  and  Hawaii  in  June 


and  the  January-June  average  from  1976 
through  1986  (a  1.53  percent  increase 
over  Ianuar\'-June  costs  in  Alaska  and  a 
1.82  percent  increase  in  Hawaii). 

For  the  period  January  through  June 
1993,  the  average  cost  of  the  TFP  was 
$467.70  in  Alaska  and  $596  in  Hawaii. 
The  proxies  for  actual  June  1993  TFP 
costs  were  $474.86  in  Alaska  and 
$606.85  in  Hawaii.  The  June  1993  cost 
of  the  TFP  was  $587.70  in  Guam  and 
$469.10  in  the  Virgin  islands. 

The  TFP  is  also  the  basis  for 
establishing  food  stamp  allotments. 
Food  stamp  allotments  are  adjusted 
periodically  to  reflect  changes  in  food 
cost  levels.  Section  3(o)(ll)  of  the  Food 
Stamp  Act  of  1977,  as  amended  (7 
U.S.C.  2012(o)(ll))  provides  for  an 
adjustment  on  October  1,  1993,  based 
upon  103  percent  of  the  June  1993  cost 
of  the  TFP  for  a  family  of  four  persons 
consisting  of  a  man  and  woman  ages 
20-50  and  children  ages  6-8  and  9-11. 

The  maximum  food  stamp  benefit  or 
allotment  is  paid  to  households  which 
have  no  net  income.  For  households 
which  have  some  income,  their 
allotment  is  determined  by  reducing  the 
maximum  allotment  for  their  household 
size  by  30%  of  the  household's  net 
income.  To  obtain  the  maximum  food 
stamp  allotment  for  each  household 
size,  the  TFP  costs  for  the  four-person 
household  were  increased  by  3  percent, 
divided  by  four,  multiplied  by  the 


appropriate  household  size  and 
economy  of  scale  factor,  and  the  final 
result  was  rounded  down  to  the  nearest 
dollar. 

Pursuant  to  section  3(o)(3)  of  the  Food 
Stamp  Act  (7  U.S.C.  2012(o)(3)). 
maximum  food  stamp  benefits  for  Guam 
and  the  Virgin  Islands  cannot  exceed 
those  in  the  50  States  and  D.C.,  so  they 
are  based  upon  the  lower  of  their 
respective  TFPs  or  the  TFP  for  rural  II 
Alaska.  In  addition,  the  urban  Alaska 
allotment  is  the  higher  of  the  allotment 
that  was  in  effect  in  urban  areas  on 
October  1,  1985  or  100.79  percent  of  the 
adjusted  Anchorage  TFP  (see  50  FR 
18456,  dated  May  1,  1984,  and  51  FR 
16281.  dated  May  2,  1986). 

According  to  regulations  published  at 
51  FR  16281,  on  May  2,  1986,  the 
allotment  for  rural  I  areas  is  the  higher 
of  the  allotment  that  was  in  effect  in 
each  rural  I  area  on  October  1,  1985  or 
128.52  percent  of  the  Anchorage  TFP  (as 
adjusted).  The  rural  II  allotment  is 
156.42  percent  of  the  adjusted 
Anchorage  TFP  (Alaska  TFP).  For 
further  information  concerning  the 
allotments  for  urban  Alaska,  rural  I 
Alaska,  and  rural  II  Alaska,  see  51  FR 
16281.  dated  May  2.  1986. 

The  following  table  shows  new 
allotments  for  urban  Alaska,  niral  I 
Alaska,  rural  II  Alaska,  Hawaii.  Guam, 
and  the  Virgin  Islands. 


Maximum  Allotment  Amounts  i— October  1993.  s  Adjusted 


Household  size 

Urban  Alas- 
ka ? 

Rural  1  Alas- 
ka 3 

Rural  II 
Alaska* 

Hawaii 

Guam  5 

Virgin  Is- 
lands s 

1   

2  

3 ; 

4    

5   

6  

7   

8  

Each  additional  memtjer  

S147 
271 
388 
492 
585 
702 
776 
887 

+  111 

S188 
345 
495 
628 
746 
895 
990 
1,131 
+  141 

S229 

420 

602 

765 

908 

1,090 

1,204 

1,377 

+172 

S187 
343 
492 
625 
742 
890 
984 
1,125 
+  141 

Si  66 
304 
436 
553 
657 
789 
872 
997 

+  125 

S144 
265 
380 
483 
573 
6BR 
760 
869 

+109 

'  Adjusted  to  reflect  the  cost  of  food  in  June  1993,  adjustments  for  each  household  size,  economies  of  scale,  a  1.03  percent  increase  in  the 

TFP  and  rounding. 

2  These  levels  are  lOO  79  percent  cf  the  Anchorage  TFP,  as  adjusted. 

3 These  levels  are  128.52  percent  of  the  Anchorage  TFP.  as  adjusted. 

*  These  levels  are  155.42  percent  higher  than  the  Anchorage  TFP,  as  adjusted. 

5  Adjusted  to  reflect  changes  in  the  cost  of  food  in  the  48  States  and  D.C..  which  correlate  with  price  changes  in  these  areas.  Maximum  allot- 
ments in  these  areas  cannot  exceed  those  in  rural  II  Alaska. 


Maximum  allotments  for  the  48  States 
and  D.C.  were  published  in  a  separate 
notice  in  the  Federal  Register.  These 
adjustments  were  made  sooner  than  the 
adjustments  for  Alaska,  Hawaii,  Guam 
and  the  Virgin  Islands  because  the  data 
to  accomplish  the  update  for  the  48 
States  and  D.C.  were  available  sooner 
than  the  data  for  the  other  areas  covered 
by  this  notice. 
(7  use.  2011-2032) 


Dated:  March  3,  1994. 
William  E.  Ludwig, 

Administrator. 

|FR  Doc.  94-5811  Filed  3-11-94:  8:45  am) 
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action:  General  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  update  for  Fiscal  Year  1994:  (1)  The 
maximum  allotment  levels,  which  are 
the  basis  for  determining  the  maximum 
amount  of  food  stamps  which 
participating  households  receive.  (2)  the 
gross  and  net  income  limits  for  food 
stamp  eligibility  which  certain 
households  may  have,  (3)  tho  standard 
deduction  and  maximum  amounts  for 
the  excess  shelter  expense  deduction 
available  to  certain  households,  and  (4) 
the  homeless  hou.sehold  shelter 
deduction.  These  adjustments,  required 
by  law,  take  into  account  changes  in  the 
cost  of  living  and  statutory  adjustments. 
EFFECTIVE  DATE:  October  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour.  Super\  isor. 
Eligibility  and  Certification  Regulations 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
Stamp  Program,  Food  and  Nutrition 
Service.  USDA,  Alexandria,  Virginia 
22302,  (703)  305-2496.  Copies  of  the 
Regulatory  Impact  Analysis,  which  is 
summarized  in  this  preamble,  are  also 
available  from  Ms.  Seymour. 

SuPPLEMENTAFlY  INFORMATION: 

Publication 

As  required  by  law.  Slate  agencies 
nuLst  implement  this  action  on  October 
1,  1993  based  on  advance  notice  of  the 
new  amounts.  In  accordance  with 
regulations  published  at  47  FR  46485- 
46487  (October  19,  1982),  annual 
statutory  adjustments  to  the  maximum 
allotm,ent  levels,  income  eligibility 
standards,  and  deductions  are  issued  by 
General  Notices  published  in  the 
Federal  Register  and  not  through 
ralemaking  proceedings. 

Classification 

Executive  Order  12866 

The  Food  and  Nutrition  Service  is 
issuing  this  notice  in  conformance  with 
Executive  Order  12866,  and  has 
determined  that  it  is  an  "economically 
significant  regulatory  action."  Based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
this  action  will  increase  Food  Stamp 
Program's  cost  by  more  than.SlOO 
million.  It  will  not  result  in  a  major 
increase  in  costs  or  prices  except  to  the 
Federal  Government,  nor  will  it  affect 
competition,  productivity,  employment, 
investment  or  innovation. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
Ihe  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
n.asons  set  forth  in  the  final  rule  related 


notice  to  7  CFR  part  3015,  subpart  V  (48 
FR  29116.  June  24,  1983).  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

William  E.  Ludwig,  the  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  action  will  increase  the  amount  of 
money  spent  on  food  through  food 
stamps.  However,  this  money  will  be 
distributed  among  the  nation's  food 
vendors,  so  the  effect  on  any  one  vendor 
will  not  be  significant. 

Papenvork  Beduction  Act 

This  action  does  not  contain  reporting 
or  rtK;ordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Impact  Analysis 

S'eed  for  Action 

This  action  is  required  bv  sections 
3(o)  (1)  and  (11),  5(c).  and  5(e)(4)  of  the 
Food  Stamp  Act  of  1977,  as  amended  (7 
U.S.C.  sees.  2012(o)(l)and  (11), 
2014(c),  and  2014(e)  the  "Food  Stamp 
Act").  Section  3(o)(ll)  requires  that  the 
October  1,  1993  change  in  food  stamp 
allotments  be  based  upon  103  percent  of 
the  June  1993  cost  of  the  Thrifty  Food 
Plan  (TFP)  for  a  family  of  four  persons 
consisting  of  a  man  and  woman  ages 
20-50  and  children  ages  6-8  and  9-1 1. 
Adjustments  are  made  to  take  into 
account  household  size,  economies  of 
scale  and  a  requirement  to  round  the 
final  results  down  to  the  nearest  dollar 
increments.  Section  5(c)  requires  that 
the  income  eligibility  standards  for  the 
program  be  adjusted  on  October  1,  1993 
based  on  changes  in  the  Federal  income 
poverty  guidelines.  Section  5(e)(4) 
requires  that  the  standard  deductions 
and  the  maximum  amounts  for  the 
excess  shelter  expense  deductions  be 
adjusted  on  October  1,  1993  to  the 
nearest  lower  dollar  increments  to 
reflect  certain  changes  for  the  12  months 
ending  June  30,  1993.  Section  13912  of 
the  Mickey  Leland  Childhood  Hunger 
ReliefAct,  chapter3ofP.L  103-66.  the 
Omnibus  Reconciliation  Act  of  1993, 
amends  section  5(e)  by  further  raising 
the  excess  shelter  expense  deduction 
cap  effective  July  1,  1994. 

Benefits 

This  action  increases  maximum  food 
stamp  allotments,  income  eligibility 
standards,  and  deductions  based  on  the 
changing  cost  of  living. 


Costs 

It  is  estimated  that  this  action  will 
increase  the  cost  of  the  Food  Stamp 
Program  by  approximately  S652.6 
million  in  Fiscal  Year  1994. 

Background 

Income  Eligibility  Standards 

The  eligibility  of  households  for  the 
Food  Stamp  Program,  except  those  in 
which  all  members  are  receiving  public 
assistance  (PA)  or  supplemental  security 
income  benefits  (SSI),  is  determined  by 
comparing  their  incomes  to  the 
appropriate  income  ehgibility  standards 
(limits).  Households  containing  an 
elderly  or  disabled  member  need  to 
have  net  incomes  below  the  net  income 
limits,  while  households  which  do  not 
contain  an  elderly  or  disabled  member 
must  have  net  incomes  below  the  net 
income  limit  and  gross  incom.es  below 
the  gross  income  limit.  Households  in 
which  all  members  are  receiving  PA  or 
SSI  are  categorically  eligible;  their 
incomes  do  not  have  to  be  below  the 
income  limits. 

In  addition,  elderly  individuals  (and 
their  spouses)  who  are  unable  to  prepare 
meals  because  of  certain  disabilities, 
may  be  considered  spparate  households, 
even  if  they  are  living  and  eating  with 
another  household.  7  U.S.C.  Sec. 
201 2(i).  The  Food  Stamp  Act  limits 
separate  household  status  to  those 
persons  who  meet  both  of  the  following 
requirements: 

(\)  Their  own  income  may  not  exceed 
the  net  income  eligibility  standards,  and 

(2)  The  income  of  those  with  whom 
they  reside  may  not  exceed  165  percent 
of  the  poverty  line. 

The  net  and  gross  income  limits  are 
derived  from  the  Federal  income 
poverty  guidelines.  The  net  income 
limit  is  100  percent  of  the  guidelines: 
the  gross  income  limit  is  130  percent  of 
the  guidelines.  The  guidelines  are 
updated  annually.  Based  on  that  update, 
the  Food  Stamp  Program's  income 
eligibility  standards  are  updated 
annually.  The  effective  date  of  October 
1  is  required  by  the  Food  Stamp  Act. 

The  revised  income  ehgibility 
standards  are  as  follows: 

Food  Stamp  Program;  October  1, 
1993— September  30.  1994 

Net  Monthly  Income  Eligibility 

Standards 

(100  Percent  of  Poverty  Level] 


House- 
hold size 

48 
States ' 

Alaska 

Hawaii 

1   

2  

3  

S581 
786 
991 

S725 

982 

1,239 

S670 
905 

1,140 
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rJcT  Monthly  Income  EnQBiUTY 
Standards — Continued 

(100  Percent  of  Poverty  Level] 


House- 
hold size 

48 
States ' 

Alaska 

Hawaii 

4  

1,196 

1,495 

1,375 

5  

1.401 

1,752 

1.610 

6  

1,606 

2,009 

1,845 

7  

1,811 

2,265 

2,080 

8  

2,016 

2.522 

2,315 

Each 

add. 

mem- 

ber .... 

+205 

+257 

+235 

'  Includes  District  of  Columbia,  Guam,  and 
the  Virgin  Islands. 

Gross  Monthly  Income  Eligibility 
Standards 

[130  Percent  of  Poverty  Level] 


House- 
hold size 

48 
States ' 

Alaska 

Hawaii 

1  

5756 
1,022 
1,289 
1,555 
1,822 
2.088 
2.355 
2.621 

+257 

SS43 
1,277 
1,610 
1,944 
2,278 
2,611 
2,945 
3.279 

+334 

387 1 

2  

3  

4  

5  

6  

7  

8  

Each 

add. 
mem- 
ber .... 

1.177 
1,482 
1,788 
2,093 
2,399 
2,704 
3,010 

+306 

■  Includes  District  of  Columbia,  Guam,  and 
the  Virgin  Islands. 

Gross  Monthly  Income  Eligibility 
Standards  For  Households 
Where  Elderly  Disabled  Are  A 
Separate  Household 

[165  Percent  of  Poverty  Level] 


House- 
hold size 

48 
States ' 

Alaska 

Hawaii 

1  

S959 
1,297 
1,635 
1.974 
2,312 
2,650 
2.988 
3.327 

+339 

51.197 
1.620 
2.044 
2.467 
2.891 
3.314 
3.738 
4.161 

+424 

Si  106 

2  

3  

4  

5  

6  

7  

8  

Each 

add. 
merrv 
ber  .... 

1.494 
1.881 
2.269 
2.657 
3.045 
3.432 
3,820 

+388 

'Includes  Distnct  of  Columbia.  Guam,  and 
the  Virgin  Islands. 

Thrifty  Food  Plan  (TFPI  and  Allotments 

The  TFP  is  a  plan  for  tlie 
(onsumption  of  foods  of  different  types 
(food  groups)  that  households  might  use 
to  provide  nutritious  meals  and  snacks 
for  household  memhers.  The  plan 


suggests  amounts  of  food  for  men, 

women,  and  children  of  different  ages, 
and  it  meets  dietar\-  standards.  The  cost 
of  the  TFP  is  adjusted  annually  to  reflect 
changes  in  the  costs  of  the  food  groups. 

The  TFP  is  also  the  basis  for 
establishing  food  stamp  allotments. 
Nationally,  food  stamp  allotment  levels 
are  adjusted  periodically  to  reflect 
changes  in  food  cost  levels.  Section 
3(o)(ll)  of  the  Food  Stamp  Act  (7  U.S.C. 
Sec.  2012(o)(ll)),  provides  for  an 
adjustment  on  October  1,  1993,  based 
upon  103  percent  of  the  June  1993  cost 
of  the  TFP  for  a  family  of  four  persons 
consisting  of  a  man  and  woman  ages 
20-50  and  children  ages  6-8  and  9-11. 
In  June  1993,  the  cost  of  the  TFP  was 
S364.90  in  the  48  States  and  D.C. 

To  obtain  the  maximum  food  stamp 
benefit  for  each  household  size,  June 
1993  TFP  costs  for  the  four-person 
household  (of  S364.90)  were  increased 
by  3  percent,  divided  by  four, 
multiplied  by  the  appropriate 
household  size  and  economy  of  scale 
factor,  and  the  final  resuJt  was  rounded 
down  to  the  nearest  dollar.  The 
maximum  benefit,  or  allotment,  is  paid 
to  households  which  have  no  net 
income.  For  households  which  have 
some  income,  the  individual 
household's  allotment  is  determined  by 
reducing  the  maximum  allotment  for  the 
household's  size  by  30  percent  of  the 
individual  household's  net  income. 
.  The  following  tables  show  the  new 
allotments  for  the  48  States  and  DC. 

Allotment  Amounts  ^ — October 
1993  as  Adjusted 


Household  size 

48  States  & 
DC 

1  

S112 

2 _ 

3 

206 
295 

4 ., 

375 

5 

446 

6 

535 

7 

591 

8 

676 

Each  additional  person 

+85 

'  Adjusted  to  reflect  tfie  cost  of  food  in  June, 
adjustments  for  each  tiousehold  size,  econo- 
mies of  scale,  a  3  percent  increase  in  the  TFP 
and  rounding. 

Minimum  Benefit. 

Pursuant  to  Section  8(a)  of  the  Food 
Stamp  Act,  the  $10  minimum  monthly 
benefit  provided  to  all  one-  and  two- 
person  households  must  be  adjusted  on 
each  October  1  to  reflect  the  percentage 
change  in  the  TFP  for  the  12-month 
period  ending  the  preceding  June,  with 
the  result  rounded  to  the  nearest  $5.  hi 
order  to  implement  this  provision  of  the 
law,  the  minimum  benefit  is  adjusted 


each  year  as  follows:  (1)  The  percentage 
change  in  the  TFP  from  June  of  the 
previous  year  to  June  of  the  current  year 
(prior  to  rounding)  is  calculated:  (2)  this 
percentage  change  is  multiplied  by  the 
previous  "unrounded"  minimum 
benefit  to  obtain  a  new  unrounded 
benefit  amount;  and  (3)  the  new 
unrounded  minimum  benefit  is  then 
rounded  to  the  nearest  S5  in  accordance 
with  the  statutory  provisions. 

The  unrounded  cost  of  the  TFP  was 
$355.55  in  June  1992  and  $364,895  in 
June  1993.  The  change  from  June  1992 
to  June  1993  is  102.6284%,  which  when 
multiplied  by  $10.96,  the  unrounded 
minimum  benefit  in  Fiscal  Year  1993, 
results  in  a  new  unrounded  minimum 
benefit  of  $11.25.  Rounded  to  the 
nearest  $5,  the  minimum  benefit  for 
Fiscal  Year  1994  is  $10. 

Deductions 

Food  stamp  benefits  are  calculated  on 
the  basis  of  an  individual  household's 
net  income.  Deductions  serve  to  lower 
household  net  income  and  thus  to 
increase  household  benefits.  When  a 
household's  net  income  decreases,  its 
food  stamp  benefits  increase. 

The  standard  deduction  is  available  to 
all  households.  The  excess  shelter 
expense  deduction  is  available  to 
households  with  extremely  high  shelter 
costs.  There  is  a  maximum  amount  for 
the  excess  shelter  deduction  for 
households  with  no  elderly  or  disabled 
members  but  no  maximum  for 
households  with  elderly  or  disabled 
members.  The  standard  deduction  and 
the  maximum  amount  for  the  excess 
shelter  expense  deduction  for 
households  with  no  elderly  or  disabled 
members  are  being  adjusted  by  this 
Notice. 

This  Notice  is  also  adjusting  the 
homeless  household  shelter  expense. 
The  homeless  household  shelter 
expense  is  a  standard  estimate  of  the 
shelter  expenses  of  homeless 
households  and  is  available  to 
households  in  which  all  members  are 
homeless  and  are  not  receiving  free 
shelter  throughout  the  month. 

Adjustment  of  the  Standard  Deduction 

Section  5(e)  of  the  Food  Stamp  Act  of 
1977,  as  amended,  provides  that,  in 
computing  household  income, 
households  shall  be  allowed  a  standard 
deduction.  (7  U.S.C.  Sec.  2014(e)). 
Section  5(e)  also  requires  that  the 
standard  deduction  be  adjusted 
periodically.  The  deduction  for  the  48 
States  and  DC  was  last  adjusted  effective 
October  1.  1992.  Section  5(e)(4)  requires 
that  the  adjustment  in  the  level  of  the 
standard  deduction  shall  take  into 
account  changes  in  the  Consumer  Price 
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Index  for  All  Urban  Consumers  (CPI-U) 
published  by  the  Bureau  of  Labor 
Statistics  (bLS)  for  items  other  than  food 
(7  U.S.C.  Sec.  2014(e)(4)).  The 
adjustments  are  rounded  to  the  nearest 


lower  dollar  pursuant  to  the 
requirements  of  Section  5(e).  There  are 
separate  standard  deductions  for  the  48 
States  and  DC,  Alaska,  Hawaii,  Guam, 
and  the  Virgin  Islands. 


The  following  table  shows  the 
deductions  resulting  from  the  last 
adjustment,  the  unrounded  results  of 
this  adjustment,  and  the  new  deduction 
amounts  that  go  into  effect  on  October 
1, 1993. 


Standard  Deductions  for  All  Households 


48  States  and  DC 

Alaska  

Hawaii  

Guam  

Virgin  Islands  


Previous  standard 

deductions 

(etf.  10-1-92) 


S127 
216 
179 
254 
112 


New  unrounded 
numbers 
(10-1-93) 


S131.19 
223.77 
185.21 
262.35 
115.75 


Standard  deduc- 
tions 
(eft.  10-1-93) 


S131 
223 
185 
262 

115 


Adjustment  of  the  Shelter  Deduction 

Section  5(e)  of  the  Food  Stamp  Act 
also  provides  that,  in  computing 
household  income,  households  shall  be 
allowed  a  deduction  for  certain  excess 
shelter  expenses.  7  U.S.C.  Sec.  2014(e). 
There  is  a  maximum  amount  for  the 
excess  shelter  expense  deduction, 
unless  the  household  has  an  elderly  or 
disabled  member,  in  which  case  there  is 
no  maximum.  The  maximum  amount 
for  the  excess  shelter  expense  deduction 


is  adjusted  each  October  1  based  on 
changes  in  the  shelter,  fuel  and  utilities 
components  of  housing  costs  in  the 
CPI-U  published  by  BLS.  Moreover, 
Section  13912  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act  amends 
5(e)  by  raising  the  e.xcess  shelter 
expense  deduction  cap  over  a  period  of 
three  years  before  removing  it 
altogether  The  first  increase  is  effective 
July  1,  1994  Shelter  deductions  for  the 
48  States  and  DC  are  at  one  level  while 


shelter  deductions  for  Alaska,  Hawaii 
Guam,  and  the  Virgin  Islands  are  set 
separately 

The  following  table  shows  the 
maximum  shelter  deductions  resulting 
from  the  last  adjustment,  the  unrounded 
results  of  this  adjustment,  and  the  new 
maximum  excess  shelter  deductions 
that  went  into  effect  October  1,  1993 
well  as  the  new  maximum  excess 
shelter  deduction  that  is  required  by 
statute  to  go  into  effect  July  1,  1994 


as 


Maximum  Shelter  Deductions  for  Households  Without  Elderly  or  Disabled  Member 


4a  States  and  DC 

Alaska     

Hawaii    


Guam   

Virgin  Islands 


Previous 

New 

shelter  de- 

unrounded 

ductions 

numbers 

(10-1-92) 

(10-1-93) 

S200 

S207  04 

349 

3S9.80 

286 

295.41 

243 

251  23 

'  148 

152,76 

Shelter  de- 
ductions 
(10-1-93) 


S207 
359 
295 
251 
'52 


Shelter  de- 
ductions 
(07-1-94) 


S23- 
402 
330 
280 
■7' 


(7  U.S.C  201 1-2032) 


Adjustment  of  the  Homeless  Household 
Shelter  Expense 

Section  11(e)(3)(E)  of  the  Food  Stamp 
Act  requires  the  Secretary  to  prescribe 
rules  requiring  state  agencies  to  develop 
standard  estimates  of  the  shelter 
expenses  that  may  reasonably  be 
expected  to  be  incurred  by  households 
in  which  all  members  are  homeless  but 
which  are  not  receiving  free  shelter 
throughout  the  month.  7  U.S.C.  Sec. 
2020(e)(3)(E).  In  recognition  of  the 
difficulty  State  agencies  may  face  in 
gathering  the  necessary  information  to 
compute  standard  sheher  estimates  for 
their  States,  the  Secretary  offered  a 
standard  estimate  which  may  be  used  by 
all  State  agencies  in  lieu  of  their  own 
estimates. 

In  the  Deduction  and  Di.saster 
Provisions  from  the  Mickey  Leland 
Memorial  Domestic  Hunger  Relief  Act 


final  rule,  published  at  50  FR  63613 
(December  4,  1991),  the  Department 
stated  that  it  would  annually  adjust  the 
homeless  household  shelter  expense 
each  October  1  using  the  same  changes 
in  the  shelter,  fuel  and  utilities 
component  of  the  CPI  used  in  indexing 
the  shelter  cap.  This  year's  homeless 
household  shelter  expense  is  S137 

Dated:  February  16,  1994. 
Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 

Senices 

[FR  Doc.  94-5810  Filed  ,3-11-94,  8.45  amj 

BILLING  CODE  3410-30-U 


Forest  Service 

Management  of  Selected  Vegetation 
Stands  in  the  Nebo  Management  Area: 
Spanish  Fork  Ranger  District,  Uinta 
National  Forest,  Utah  County,  UT 

AGENCY:  Forest  Service,  USDA. 

action:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  document  the  analysis  of  the 
effects  of  alternatives  for  management  of 
white  fir  timber  stands  infested  with  fir 
engraver  beetles  (Scolytus  Ventralis) 
within  the  Nebo  Management  Area  of 
the  Spanish  Fork  Ranger  District  of  the 
Uinta  National  Forest.  The  proposed 
action  is  to  implement  management 
activities  that  will  support  the  desired 
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future  condition  for  the  Nebo 
Management  Areas  outlined  in  the 
Uinta  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  in  accordance  with  the 
requirements  of  36  CFR  219.17  and 
219.27. 

The  project  area  is  located  south  of 
Payson,  Utah,  and  northeast  of  Nephi, 
Utah,  on  lands  accessible  from  the  Mt. 
Nebo  Loop  Scenic  Bvway.  The  largest 
concentration  of  infected  timber  stands 
are  in  the  Sheepherder  Hill  area 
(Sections  15,  22-24,  28,  29,  TlOS,  R2E, 
Salt  Lake  Meridian).  The  purpose  of  this 
proposed  management  action  is  to  save 
the  remaining  healthy  trees  by  removing 
the  competition  that  may  be  posed  by 
dead  and  dying  conifer  trees  and 
planting  seedlings  to  accelerate  the 
recovery  time  for  reestablishing  a 
healthv  forest. 

Implementation  of  activities  to  restore 
a  healthy  forest  condition  may  require 
entry  into  areas  designated  as  roadless 
in  the  1980  RARE  II  inventory. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decisionmaking  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  p.irticipate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  .scope 
nf  the  analysis  for  this  Forest  Service 
[jfoposai  should  be  received  in  writing 
by  May  10.  1994.  A  scoping  meeting 
will  be  held  at  the  Spanish  Fork  Ranger 
•^f-nion,  May  4.  1994  from  3  to  7  p.m. 
ADDRESSES:  Send  written  comments  to 
Toin  Tidwell.  District  Ranger,  Spanish 
Fork  Ranger  District.  44  West  400  North. 
Spani.sh  Fork.  Utah  84660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information  or 
comments  should  be  sent  to  Mark 
Sensibaugli.  Resource  .Assistant,  phone 
(801) 798-3571. 

SUPPLEMENTARY  INFORMATION:  Because 
much  of  this  project  area  is  within  view 
of  a  designated  Sk:enic  Byway  and  in  the 
vicinity  of  the  Mt.  Nebo  Wilderness 
Area,  tlie  nature  and  scope  of  the 
decision  to  be  made  is  affected. 

Aerial  sun-eys  indicate  more  than 
15,000  acres  of  timber  stands  were 
infested  in  the  Nebo  Management  Area 
by  the  summer  of  1993.  A  biological 
evaluation  of  current  stand  conditions 
was  conducted  on  350  acres  to  assess 
the  magnitude  of  the  problem  and 
potential  management  options.  The 
biological  evaluation  indicated  that 
management  actions  should  be 
(  oiisidered  to  reduce  the  volume  of 
(lead  and  dying  trees  in  the  more 


concentrated,  infested  timber  stands  in 
the  area,  specifically  Sheepherder  Hill. 
In  the  spring  of  1993,  an  emergency 
timber  sale,  the  Payson  Canyon  Salvage 
Sale,  was  approved  for  harvesting 
approximately  141  acres  of  highly 
visible  dead  and  dying  timber  within 
the  proposed  project  area,  but  not     . 
within  an  inventoried  roadless  area.  The 
emergency  sale  is  adjacent  to  the 
Sheepherder  Hill  area.  Since  the  Payson 
Canyon  Salvage  Sale  was  initiated, 
many  additional  fir  beetle  infestations 
have  been  identified  and  concern  about 
forest  health  has  increased  throughout 
the  area. 

Scoping  of  public  issues  were 
initiated  as  part  of  the  Payson  Canyon 
Salvage  Sale,  which  is  applicable  to  this 
project.  The  preliminary  list  of  issues 
identified  to  be  addressed  by  this 
project  analysis  include: 
— Forest  health 
— Impacts  on  the  roadless 

characteristics  of  the  project  area 
— Cumulative  impacts  of  alternatives  to 

this  action 
— Visual  impacts  to  the  Scenic  Byway 
— Fuel  build-up/fire  and  insect  disease 

hazards 
— Economic  feasibility  of  implemented 

management  actions 
— Implications  to  wetlands,  floodplains 

and  riparian  vegetation 
— Possible  impacts  to  threatened. 

endangered  and/or  sensitive  species 
— Land/slope  stability 
— Forest  user  safety 
— Water  quality 
— Elk  calving  vs.  the  timing  of 

management  activities 

A  wide  range  of  alternatives  will  be 
considered  in  managing  the  iasect 
impacted  timber  stands.  A  preliminary 
list  of  alternatives  includes: 
— No  change  to  current  management 
— Harvest  the  dead  and  dying  trees 
— Burning  of  infested  areas 
— Stand  treatment  based  on  its  visibility 

from  the  Scenic  Byway 
— A  combination  of  any  or  all  of  the 

above 
— Other  considerations  identified  in  the 

analysis  process 

There  are  no  knowm  permits  or 
licenses  required  to  implement  any  of 
the  proposed  alternatives. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  irom  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  proposed 
action  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  Draft 
Environmental  Impact  Statement  should 
be  as  specific  as  possible  and  may 


address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
Environmental  Impact  Statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Y'ankee  Nuchar 
Power  Corp.  v.  MRDC  .  435  U.S.  519,  533 
(1978).  Environmental  objectives  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  CityofAngocn  v. 
Model.  9th  Circuit,  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

It  is  estimated  that  the  Draft 
Environmental  Impact  Statement  (DEIS) 
will  be  released  for  public  review  in 
August  1994.  The  Final  EIS  is  scheduled 
to  be  released  in  November  1994. 
Implementation  of  the  project  could 
occur  by  late  fall  of  1994  or  the  Spring 
of  1995! 

After  the  45  day  comment  period  ends 
on  the  Draft  EIS.  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Fin.il  EIS.  The 
Forest  Service  is  required  to  respond. to 
the  comments  received  in  the  Final  EIS. 
The  responsible  official  is  the  District 
Ranger.  The  responsible  official  will 
consider  the  comments,  respon.ses  and 
environmental  consequences  di.scussed 
in  the  EIS  and  applicable  laws, 
regulations  and  policies  in  making  n 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decisi.in  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  review  under  36  CFR 
part  215. 

Dated:  March  4.  1994 
Tom  L.  Tidwcll, 

District  Hanger. 

|FR  Doc.  94-5802  Filed  3-U-'M:  8.4,S  dm| 

BILLING  CODE  3410-11-«l 


Use  cf  Bait  in  Hunting 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice;  adoption  of  interim 
policy;  request  for  public  comment. 
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SUMMARY:  The  Forest  Service  gives 
notice  that  it  is  issuing  interim  poHcy 
on  the  agency's  role  in  regulating  the 
placement  of  bait  on  National  Forest 
System  lands.  The  intended  effect  is  to 
clarify  the  agency's  role  in  relation  to 
the  role  of  the  States  and.  thus,  to 
provide  a  consistent  approach  to  the 
regulation  of  baiting  resident  game. 
Public  comment  is  invited  and  will  be 
considered  in  the  adoption  of  a  final 
policy,  notice  of  which  will  be 
published  in  the  Federal  Register. 
DATES:  Interim  Directive  No.  2640-94-1 
was  effective  on  March  3,  1994,  and  will 
expire  no  later  than  September  4,  1995, 
unless  removed  before  that  date. 

Comments  must  be  received  by  May 
13,  1994. 

ADDRESSES:  Send  written  comments  to 
Director,  Wildlife  and  Fisheries  (2640), 
Forest  Service,  USDA,  P.O.  Box  96090. 
Wa.^hington,  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  interim  policy  in  the 
Office  of  the  Director,  Wildlife  and 
Fisheries,  4th  floor  Southwest  Wing. 
Auditors  Building,  20.5  14th  Street  SW., 
Washington,  DC.  Those  wishing  to 
inspect  comments  should  call  ahead  at 
(202)  205-1207  to  facilitate  entr>-  into 
the  building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Darden,  Wildlife  and  Fisheries 
Staff,  (202)  205-1207. 
SUPPLEMENTARY  INFORMATION:  State  fish 
and  wildlife  agencies  have  the  primary 
responsibility  for  protection  and 
management  of  wildlife  populations  on 
National  Forest  System  lands,  including 
adoption  of  State  fish  and  wildlife  laws 
and  regulations  affecting  the  taking  of 
resident  game  animals.  The  Forest 
Service  enters  into  a  Memorandum  of 
Understanding  (MOU)  with  each  State 
which  governs  Forest  Service/State 
cooperation  on  matters  of  Statewide  fish 
and  wildlife  policy  or  procedure 
affecting  the  National  Forest  System. 
See  FSM  2611.1.  The  States  issue 
regulations  regarding  hunting  licenses, 
methods,  seasons,  locations,  and  bag 
lim.its  for  resident  game  and  have  the 
primary  responsibility  for  enforcement 
of  fi.sh  and  wildlife  laws  and  regulations 
on  National  Forest  System  lands. 
Federal  land  management  statutes 
acknowledge  the  States'  traditional  role 
in  managing  fish  and  wildlife;  .see  the 
National  Forest  System  Organic 
Administration  Act  at  16  U.S.C.  480,  the 
Multiple  Use-Sustained  Yield  Act  at  16 
U.S.C.  528,  the  Sikes  Act  at  16  U.S.C. 
670h.  the  Federal  Land  Policy  and 
Management  Act,  at  43  U.S.C.  1732.  The 
Forest  Service  therefore  is  generally 
reluctant  to  override  State  fish  and 
wildlife  regulation,  except  where  federal 


interests,  such  as  protection  of  forest 
land,  resources,  and  users  require 
federal  intervention. 

The  practice  of  placing  bait  (food  or 
scent  to  attract  wildlife)  is  a  hunting 
activity  allowed  by  some  State  laws  and 
regulations.  The  baiting  of  bears  is 
particularly  controversial.  While  the 
total  number  of  States  allowing  bear 
baiting  has  declined.  State  fish  and 
wildlife  agencies  permit  the  baiting  of 
black  bear  as  a  hunting  activity  in 
Alaska,  Idaho,  Oregon,  Maine, 
Michigan,  Minnesota,  New  Hampshire, 
Utah,  Washington,  Wisconsin,  and 
Wyoming.  The  Forest  Service  intends  to 
work  diligently  through  its  ongoing 
cooperative  efforts  to  encourage  the 
States  to  evaluate  their  regulation  of  the 
practice  of  baiting  bears.  In  the 
meantime,  the  agency  is  issuing  interim 
policy  regarding  the  use  of  bait  on 
National  Forest  System  lands. 

In  the  past,  some  national  forests  have 
regulated  the  placement  of  bear  baits  by 
requiring  hunters  and  commercial 
guides  to  obtain  special  use 
authorizations  in  order  to  prevent 
conflicts  with  other  users  or  other 
problems  associated  with  the  location 
and  removal  of  bait.  Additionally,  some 
Forest  Service  Regions  have  issued 
orders  under  36  CFR  Part  261  to  control 
litter,  as  well  as  to  close  certain  areas  to 
bear  baiting  where  the  practice  would 
create  unacceptable  adverse  effects  on 
other  resources  or  forest  users.  In  early 
1992,  the  Forest  Service's  role  in  the 
regulation  of  bear  baiting  on  the 
national  forests  in  Wyoming  became  an 
issue.  Special  use  authorizations  for 
bear  baiting  had  been  issued  on  a 
number  of  national  forests  in  that  State. 
Typically,  those  special  use 
authorizations  included  conditions  with 
which  the  holder  had  to  comply  to 
minimize  adverse  effects  created  by 
placement  of  bear  bait. 

In  March  1992,  the  Regional  Foresters 
for  the  Rocky  Mountain  and 
Intermountain  Regions  issued  a  joint 
closure  order  prohibiting  bear  baiting  in 
the  national  forests  in  Wyoming,  unless 
the  baiting  activity  was  conducted  in 
compliance  with  the  requirements  of  the 
order  pertaining  to  the  placement  and 
disposal  of  baits.  Like  the  conditions 
that  previously  had  been  included  in 
special  use  authorizations,  the 
requirements  of  the  order  were  intended 
too  minimize  adverse  effects  on  forest 
resources  and  users. 

The  Fund  for  Animals  and  the 
Friends  of  the  Bow  brought  suit  to 
challenge  the  Forest  Service's  closure 
order  and  to  challenge  what  Plaintiffs 
considered  a  shift  in  established  policy, 
that  IS,  no  longer  requiring  special  use 
authorizations  for  bear  bait  placement 


and  using  closure  orders  instead  [The 
Fund  for  Animals  v.  Robertson.  (D.D.C. 
Civ.  No.  92-1694-TPJ)).  These  groups 
perceived  this  shift  in  method  as  a 
diminution  in  the  level  of  Forest  Service 
regulation  and  wildlife  protection.  The 
parties  settled  the  case  upon  the  Forest 
Ser\  ice's  decision  to  rescind  the  closure 
order  and,  in  compliance  with  the 
National  Environmental  Policy  Act,  to 
analyze  the  effects  of  eliminating  the 
practice  of  issuing  special  use 
authorizations  for  the  placement  of  bear 
bait  on  National  Forest  System  lands  in 
Wyoming.  The  Regions  then  prepared 
an  Environmental  Assessment  to 
disclose  effects  on  the  proposed  action 
and  alternatives  to  the  proposal. 

Upon  completion  of  the 
Environmental  Assessment  and 
issuance  of  a  Decision  Notice  by  the 
Rocky  Mountain  and  Intermountain 
Regional  Foresters  in  April  1993,  there 
were  new  challenges  to  the  agency's 
position.  Subsequently,  the  Deputy 
Chief  for  the  National  Forest  System 
decided  that  national  direction  was 
needed  to  end  the  conflict  and 
controversy.  Accordingly,  the  Decision 
Notice  was  rescinded,  and  bear  baiting 
in  national  forests  in  Wyoming  was 
prohibited  pending  issuance  of  national 
direction.  However,  because  the  spring 
hunting  season  will  begin  before  a  final 
policy  can  be  adopted,  the  agency  has 
determined  that  in  fairness  to  outfitters, 
guides,  and  individual  hunters,  an 
interim  policy  should  be  issued  to 
ensure  consistency  and  uniformity  of 
policy  and  practice  by  the  Forest 
Service.  State  agency  regulations  have 
been  developed  and  published  in 
Wyoming  and  other  States  governing  the 
use  of  bait  in  spring  hunts  for  1994. 
These  new  Wyoming  regulations  were 
developed  in  close  coordination  with 
the  Forest  Service  to  be  in  concert  with 
federal  regulation  and  law  on  the 
national  forests  involved  and  to  be 
protective  of  National  Forest  System 
resources.  In  addition,  hunters, 
outfitters,  and  guides  in  Wyoming  have 
moved  forward  with  the  normal  practice 
of  planning  and  booking  hunting 
activity  based  on  the  expectation  that 
the  Forest  Service  would  have  a  final 
policy  in  place  for  the  spring  hunting 
season.  It  is  unfair  to  continue  the  bear 
baiting  prohibition  in  Wyoming  when 
such  a  prohibition  is  not  in  effect  on 
other  National  Forest  System  lands  in 
other  States  where  the  practice  is 
permitted,  because  of  the  agency's  delay 
in  adopting  a  final  policy.  Therefore,  the 
agency  has  issued  an  interim  directive 
to  Forest  Service  Manual  Chapter  2640, 
which  is  set  out  at  the  end  of  this  notice. 

The  Forest  Service  special  use 
authorization  regulations  at  36  CFR 
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251.50  exempt  noncommercial  use  and 
occupancy,  including  "hunting."  from 
the  special  use  authorization 
requirement.  Since  hunting  methods 
subject  to  State  regulation  are  included 
within  the  term  "hunting,"  the  interim 
directive  makes  explicit  that  where 
State  regulations  permit  baiting,  the 
Forest  Ser\'ice  will  not  require  a  special 
u.se  authorization  for  the  practice  of 
baiting  connected  with  hunting  on 
National  Forest  System  lands.  Outfitter 
and  guide  activities  require  a  special  use 
authorization.  Outfitters  and  guides 
must  comply  with  applicable  State  laws 
and  regulations,  and  Forest  Service 
closure  orders  as  a  condition  of  special 
use  authorizations. 

However,  if  the  placement  of  bait 
.should  become  a  land  or  resource 
management  issue  and  it  is  determined 
that  the  State  regulations  governing 
bailing  would  not  protect  resources  in 
an  area  adequately  or  would  otherwise 
be  inconsistent  with  the  applicable 
forest  plan  or  conflict  with  federal  laws 
such  as  the  Endangered  Species  Act, 
then  the  authorized  officer  will  issue  an 
order  to  close  the  area  to  baiting.  The 
authorized  officer  also  may  close  an  area 
to  baiting  considering  the  likely  impact 
on  a  site-specific  basis  on  w^ater  quality, 
public  health  and  sanitation,  or  the 
potential  threat  to  the  viability  of 
wildlife.  Finally,  the  policy  would 
explicitly  prohibit  the  issuance  of  a 
special  use  authorization  to  individuals 
for  the  specific  act  of  placing  bait  on 
National  Forest  System  lands  for 
hunting  purposes. 

The  approach  adopted  in  the  interim 
policy  maintains  protection  of  national 
forest  resources.  First,  under  the  terms 
of  the  Memorandums  of  Understanding 
with  the  State  fish  and  wildlife  or  game 
agencies,  the  Forest  Service 
continuously  participates  in  the  review 
and  adoption  of  State  game  regulations 
as  they  affect  National  Forest  System 
land  or  resources.  Second,  the  interim 
policy  provides  the  Regional  Forester  or 
Forest  Supervisor  with  the  flexibility 
and  discretion  to  determine  if  baiting 
should  be  prohibited  in  a  specific 
location.  Finally,  if  a  hunter,  in  placing 
bait  to  attract  resident  game  creates  litter 
through  improper  placement  or 
untimely  removal  of  bait  in  violation  of 
State  regulations  or  Forest  Service 
closure  orders,  the  agency  has  the 
authority  under  its  regulations  at  36 
CFR  26l'.ll  to  cite  the  hunter  for 
violating  the  prohibition  on  litter.  If 
such  bait  results  in  violation  of  State 
regulations,  the  agency  has  authority  to 
cite  the  hunter  for  violation  of  36  CFR 
261.8.  and  agency  employees  routinely 
do  so  where  such  violations  occur.  In 
short,  the  agency's  approach  (1)  relies 


on  existing  relationships  with  each 
State,  (2)  prevents  duplicative 
regulation  by  Federal  and  State 
agencies,  and  (3)  provides  site-specific 
environmental  safeguards  to  address 
those  situations  where  baiting  would 
have  an  adverse  site-specific  effect  on 
National  Forest  System  land  or 
resources. 

Pursuant  to  the  rules  at  36  CFR  part 
316,  the  text  of  the  baiting  policy  as  it 
has  been  issued  in  Interim  Directive  No. 
2640-94-1  to  the  Forest  Service  Manual 
is  set  out  at  the  end  of  this  notice.  Public 
comment  is  invited  and  will  be 
considered  in  adoption  of  a  final  policy. 

Environmental  Impact 

Section  31.1b(2)  of  Forest  Service 
Handbook  1909.15  (57  FR  43180, 
September  18,  1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Servicewide  administrative  procedures, 
program  processes,  or  instructions." 
This  interim  directive  would  provide 
administrative  instructions  to  Forest 
Service  field  offices  on  the  procedures 
and  processes  to  follow  in  the  case  of 
baiting  resident  game.  Accordingly,  the 
agency's  preliminary  assessment  is  that 
this  policy  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  final  determination  will  be 
made  upon  adoption  of  the  final  policy. 

Controlling  Paperwork  Burden  on  the 
Public 

This  policy  will  not  result  in 
additional  paperwork.  Therefore,  the 
review  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507) 
and  implementing  regulations  at  5  CFR 
Part  1320  do  not  apply. 

Regulatory  Impact 

This  interim  policy  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
significant  rule. 

Dated:  March  7,  1994. 
Jack  Ward  Thomas. 
Chief. 

FOREST  SERVICE  MANUAL 

Washington,  D.C. 

Interim  Directive:  !!ID  2640-94-1 
Effective  Date: 
Expiration  Date: 
Chapter:  2640 — Stocking  and 
Har\'esting 
Posting  Notice: 
Remove: 


This  directive  clarifies  roles, 
responsibilities,  and  procedures  to 
regulate  the  placement  of  bait  on 
National  Forest  System  lands. 

FSM  2643  emphasizes  the 
cooperation  between  the  Forest  Service 
and  State  fish  and  wildlife  agencies 
through  memorandums  of 
understanding. 

FSM  2643.1  clarifies  the  States'  role 
and  emphasizes  the  need  for 
consistency  of  State  regulations  with 
Federal  laws  and  forest  plans. 

FSM  2643.12  adds  factors  to  consider 
and  methods  to  regulate  baiting. 

2643— Applicability  of  State  Fish  and 
Wildlife  Laws  and  Regulations 

The  Forest  Service  actively  cooperates 
in  the  development  of  State  fish  and 
wildlife  laws  and  regulations  and  may 
assist  in  the  enforcement  of  State  fish 
and  wildlife  laws  on  National  Forest 
System  lands.  Pursuant  to  FSM  2610. 
Regional  Foresters  shall  ensure  that 
memorandums  with  State  fish  and 
wildlife  agencies  recognize  the  role  of 
the  Forest  Service  in  cooperating  in  the 
development  of  State  fish  and  wildlife 
laws  and  regulations,  especially  those 
addressing  hunting,  fishing,  and 
trapping  as  they  would  apply  to 
occupancy  and  use  of  National  Forest 
System  lands. 

2643.1 — Hunting,  Fishing,  and  Trapping 
Regulations 

Hunting,  fishing,  and  trapping  of  fish 
and  wildlife  and  associated  practices  are 
permitted  on  National  Forest  System 
lands  subjects  to  State  fish  and  wildlife 
laws  and  regulations,  unless  one  or  both 
of  the  following  apply: 

1.  State  fish  ana  wildlife  laws  and 
regulations  conflict  with  federal  laws;  or 

2.  State  laws  and  regulations  would 
permit  activities  that  conflict  with  the 
land  and  resource  management 
responsibilities  of  the  Forest  Service  or 
that  are  inconsistent  with  forest  plans. 

2643. 12 — Trapping  Furbearers 

Use  of  Bait  for  Resident  Game 
Hunting.  The  use  of  bait  as  a  lure  or 
attractant  for  the  purpose  of  taking 
resident  game  on  National  Forest 
System  lands  is  considered  a  hunting 
practice  subject  to  State  regulation. 

Where  State  hunting  regulations 
prohibit  the  use  of  bait,  the  practice  is 
prohibited  on  National  Forest  System 
lands. 

Where  States  permit  the  use  of  bait  for 
attracting  resident  game,  this  activity  is 
allowed  on  National  Forest  System 
lands,  subject  to  State  hunting  laws  and 
regulations,  unless  the  authorized 
officer  determines  on  a  site-specific 
basis  that  there  is  a  need  to  prohibit  or 
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restrict  the  practice  of  baiting  because 
one  or  more  of  the  following 
circumstances  exist: 

1.  The  State  laws  and  regulations  on 
placement  of  bait  are  inadequate  to 
protect  forest  land  or  other  resources  or 
users  in  a  particular  location  and/or  to 
prevent  tr     pass  or  litter; 

2.  Baiting  is  inconsistent  with  the 
applicable  forest  plan;  or 

3.  The  State  law  and  regulations 
conflict  with  Federal  law,  such  as  the 
Endarigered  Species  Act. 

In  addition  to  the  mandatory  causes 
for  prohibiting  or  restricting  bailing,  the 
authorized  officer  also  may  prohibit 
bailing,  regardless  of  the  adequacy  of 
State  regulations,  based  on 
consideration  of  the  likely  impact  of 
baiting  on  such  matters  as  water  quality, 
public  health  and  sanitation,  the 
pote::tial  lor  litter,  or  the  potential  to 
threaten  the  viability  of  wildlife. 

Where  the  authorized  officer 
determines  that  teiting  is  a  significant 
problem  and  should  be  restricted  or 
prohibited: 

1.  The  officer  shall  notify  State  fish 
and  viildlife  offieials  and  provide  them 
the  oppon    ^ity  to  resolve  the  issue 
througii  further  restriciions  or  the 
prohibition  through  State  regulation 
rather  than  for  the  Forest  Service  to 
issue  the  restriction  or  prohibition. 

2.  If  the  State  does  not  revise  its 
regulations  to  adequately  regulate  or 
restrict  baiting,  the  Forest  Service 
authorized  officer  shall,  time  permitting, 
close  the  area  or  otherwise  restrict 
baiting  by  issuing  an  order  pursuant  to 
3RCFRpart  261. 

Where  time  does  not  permit  closure  of 
an  area  to  baiting  because  the  hunting 
season  is  underway  and  it  would  be 
impracticable  to  issue  a  closure  order, 
the  Regional  Forester  or  Forest 
Supervisor  shall  take  such  mitigation 
and/or  enforcement  measures  as  are 
appropriate  and  practicable  to  ensure 
consistency  with  forest  plan 
management  direction  and  compliance 
with  Fede-  !  laws,  orders,  and 
regulations,  and  protection  of  forest 
users  and  resources.  For  example,  the 
agency  may  close  a  road  or  gate,  or  cite 
violations  of  other  State  or  Forest 
Service  regulations. 

Closure  is  not  the  only  way  to  address 
the  practice  of  baiting.  It  is  expef;ted 
that  land  managers  as  pari  of  their  day- 
to-day  management  of  National  Forest 
System  lands  and  resources  will  be 
cognizant  of  the  effects  of  hunting 
activities  and  take  .such  proactive 
measures,  after  consultation  with  the 
responsible  fish  and  wildlife  agency, 
such  as  hunter  education,  as  may  be 
necessary  to  ensure  resource  protection 


consistent  with  forest  plan  management 
direction. 

This  policy,  in  and  of  itself,  does  not 
compel  an  authorized  officer  to 
undertake  a  specific  decision  or  to  make 
a  determination  of  whether  bei'ing  is 
allowed  in  those  States  where  the 
practice  is  permitted. 

Special  use  authorization  shall  not  be 
issued  for  placing  bait  on  National 
Forest  Svstem  lands  for  hunting 
purposes  (36  CFR  251.50(c)). 

For  the  purposes  of  this  section  and 
to  assure  consistency  in  coordination  of 
national  forest  wildhfe  matters  with 
State  agencies,  the  authorized  officer  is 
the  Regional  Forester  or  Forest 
Supervisor  responsible  for  executing 
memorandums  of  understanding  with 
the  Slate  wildlife  agency. 

(FR  Doc.  94-5786  Field  3-11-94;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Pa^tiai^y  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory'  Committee  will  be  held  March 
30,  1994,  8:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  room  1617M(2),  14th 
Street  &  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Pohcy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 

by  the  public. 

3.  Discussion  of  export  controls 

affecting  sensors  &  lasers. 

Executive  Session 

4.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 


forward  the  pubfic  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpejiter,  EA/OAS — room 
3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  (General  Counsel,  formally 
determ.ined  on  February  5,  1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisor}'  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  <a)(3),  of  the 
Federal  Advisory-  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6029,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  March  8. 1994. 
Betty  A.  Feirell, 
Director. 
[FR  Doc.  94-5876  Filed  3-11-94:  8:45  am] 
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International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Lnfernational  Trade 

Adrr.inistration/Import  Administration 

Commerce. 

ACTION:  Notice  of  initiation  of 

antidumping  and  countervailing  duty 

administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  February'  anniversary 
dates.  In  accordance  witii  the  Comme.'X^e 
Regulations,  we  are  initiating  those 
administrative  re\'iews. 
EFFECTIVE  DATE:  March  14,  1994. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Comphance.  International  Trade 
Administration,  U.S.  Dt^partment  of 
Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-4737 
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SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with  section 
353.22(a)  and  355.22(a)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 


antidumping  and  counter\'ailing  duty 
orders,  findings,  and  suspension 
agreements  with  February  anniversary 
dates. 

Initiation  of  Reviews 

In  accordance  with  sections  353.22(c) 
and  355.22(c)  of  the  Department's 


regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
February  28,  1995. 


Antidumping  Duty  Proceedings: 

Canada:  Racing  Plates,  A-122-050,  Equine  Forgings  Limited 

France:  Anhydrous  Sodium  Metasilicate,  A-427-098,  Rhone-Poulenc,  S.A ."!!!!"!!!"!!" 

Japan:  Mechanical  Transfer  Presses.  A-588-810.  Aida  Engineering.  Ltd..  Kom'atsu."  Ltd., '  ishVkawaj'i'^^^^ 
Heavy  Industnes  Co.,  Ltd.,  Hitachi  Zosen  Corporation 

The  Repjtjiic  of  Korea:  Certain  Small  Business  Telephone  Systems  and  Subassemblies  Thereof  A-580^03 
Ssangtsangwool  Electronics  Ltd  

The  Peoples  Republic  of  China:  Axes/Adzes:  Bars/Wedges;  Hammers/Sledges;  and  Picks/IVIattocks  A-570^03 
Fu|ian  Machinery  &  Equipment,  Import  &  Export  Corporation,  (FMEC),  Shandong  Machinery  Import  &  Exoon  Cor- 
poration (SMC) 

United  Kingdom:  Sodium  Thiosulfate,  A-412-805,  William  BIythe  &  Co.,  Ltd .!!!!".'.!!...!.!.!.!.!.!!!!.!.!!......! 

Suspension  Agreements: 

Venezuela:  Gray  Portland  Cement  and  Clinker,  A-307-803  

Countervailing  Duty  Proceedings: 

Saudi  Arabia:  CartKin  Steel  Wire  Rod,  C-51 7-501   


Period  to  be  reviewed 


02/01 '93-0 1/3 1/94 
01/01/93-12/31/93 

02/01/93-01/31/94 

02/0 1/93-01, '3 1/94 

02/01/9^-01/31/94 
02/01/93-01/31/94 

02/01/93-01/31/94 

01/01/93-12/31/93 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  sections  353.14(b)  and 
355.34(b)  of  the  Department's 
regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C,  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1)  (1993). 

Dutod:  March  7,  1994. 
Joseph  A.  Spelrini, 

Dpputy  Assistant  Secretary  fnr  Compliance. 
(FR  Doc.  94-5882  Filed  3-11-94;  8.45  am] 

BILLING  coon  3510-OS-M 


[A -35 1-^20] 

Antidumping  Duty  Order:  Ferrosiiicon 
from  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kiinberly  Hardin,  Office  of 
.Antidumping  Investigations,  Import 
.Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230: 
telephone  (202)  482-0371. 

Scope  of  the  Order 

The  merchandise  subject  to  this 
antidumping  duty  order  is  ferrosiiicon 
(FeSi),  a  ferroalloy  generally  containing, 
by  weight,  not  less  than  four  percent 
iron,  more  than  eight  percent  but  not 
more  than  96  percent  silicon,  not  more 


than  10  percent  chromium,  not  more 
than  30  percent  manganese,  not  more 
than  three  percent  phosphorous,  less 
than  2.75  percent  magnesium,  and  not 
more  than  10  percent  calcium  of  any 
other  element. 

FeSi  is  a  ferroalloy  produced  by 
combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
FeSi  is  used  primarily  as  an  alloying 
agent  in  llie  production  of  steel  and  cast 
iron.  It  is  also  used  in  the  steel  industry 
as  a  deoxidizer  and  a  reducing  agent, 
and  by  cast  iron  producers  as  an 
inoculnnt. 

FeSi  is  differentiated  by  size  and  by 
grade.  The  sizes  express  the  maximum 
and  minimum  dimensions  of  the  lumps 
of  FeSi  found  in  a  given  shipment.  FeSi 
grades  are  defined  by  the  percentages  by 
weight  of  contained  silicon  and  other 
minor  elements.  FeSi  is  most  commonly 
sold  to  the  iron  and  steel  industries  in 
standard  grades  of  75  percent  and  50 
percent  FeSi. 

Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  FeSi  are  specifically 
excluded  from  the  scope  of  this  order. 
Calcium  silicon  is  an  alloy  containing, 
by  weight,  not  more  than  five  percent 
iron.  RO  to  65  percent  silicon,  and  28  to 
32  percent  calcium.  Ferrocalcium 
silicon  is  a  ferroalloy  containing,  by 
weight,  not  less  than  four  percent  iron, 
60  to  65  percent  silicon,  and  more  than 
10  percent  calcium.  Magnesium  FeSi  is 
a  ferroalloy  containing,  by  weight,  not 
less  than  four  percent  iron,  not  more 
than  55  percent  silicon,  and  not  le.ss 
than  2.75  percent  magnesium. 


FeSi  is  currently  classifiable  under 
the  following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS);  7202.21.1000, 
7202.21.5000.  7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

FeSi  in  the  form  of  s!ag  is  included 
within  the  scope  of  this  urder  if  it  meets, 
generally,  the  chemical  content 
definition  stated  above  and  is  capable  of 
being  used  as  FeSi.  FeSi  is  u.sed 
primarily  as  an  alloying  agent  in  the 
production  of  steel  and  cast  iron.  It  is 
also  used  in  the  steel  industry  as  a 
deoxidizer  and  a  reducing  agent,  and  bv 
cast  iron  producers  as  an  inoc.ulant. 
Parties  that  believe  their  importations  of 
slag  do  not  meet  these  definitions 
should  contact  the  Department  and 
request  a  .scope  determ.ination. 

Antidumping  Duty  Order 

On  January  24.  1994,  in  accordance 
with  .section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
FeSi  from  Brazil  materially  injure  a  U.S 
industry. 

In  accordance  with  section  735(e)  of 
the  Act.  on  February  15.  1994,  the 
Department  issued  an  amended  final 
determination  that  FoSi  from  Brazil  is 
being  sold  at  less  than  fair  value  (.i9  FR 
8598.  Februar}'  23.  1994)  to  correct 
ministerial  errors.  On  February  18. 
1994,  the  ITC,  after  considering  the 
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Departmer.'i  amended  final 
determination,  reaffirmed  its 
determination  that  the  domestic 
industry  producing  FeSi  is  materially 
injured  by  reason  of  subject  imports 
from  Brazil,  including  imports  from 
Minasligas. 

Therefore,  in  accordance  with  section 
736  of  the  Act.  the  Department  will 
direct  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1) 
of  the  Act,  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  (FMV)  of  the  merchandise  exceeds 
the  United  States  price  (USP)  for  all 
entries  of  FeSi  from  Brazil.  These 
antiduiT'ping  duties  will  be  assessed  on 
all  unliquidated  entries  of  FeSi  from 
Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  16, 1993,  the  date  on  which  the 
Departmen*  published  its  preliminary 
delerminai.on  notice  in  the  Federal 
Register  (53  FR  43323).  On  or  after  the 
d  ito  of  publication  of  this  notice  in  the 
Federal  Register.  Customs  officers  must 
ri-'Hiire.  at  the  same  time  as  jmporters 
would  normally  deposit  estimated 
duties,  the  following  cash  deposits  for 
ti-.e  subject  merchandi.se. 


N'anufacfurer  producer/exporter 


Corrpanhia  Terroligas  M.nas 
Gerais  

iialmagnesto  S.A.  Industna  e 
Comercto 

Companhia  Brasileira 
CvVbu'eto  de  Calcio  ...., 

All  Cif>efS 


Margin 

(percent) 


346 

88.86 

15.53 
3555 


In  its  final  determination,  the 
D'.'prirtrnent  found  that  criticjl 
c  ;rrumstan<;es  existed  with  respect  to 
reports  fro"  Brazil  bv  Italmagnesio  S.A. 
Itidustria  e  Lomercio  (Italm-ngm?sio). 
li  'wever.  on  January  24,  1994.  the  ITC 
notified  the  Department  that  retroactive 
c:isessment  of  antidumping  duties  was 
not  necessary  to  prevent  recurrence  of 
matt:-rial  injury  from  massive  imports 
over  a  short  period.  As  a  result  of  the 
ITC's  negative  critical  circumstances 
dftermination,  pursuant  to  section 
73.Sfb)f4)  of  the  Act,  we  shall  order 
Customs  to  terminate  the  retroactive 
suspension  of  liquidation  and  to  release 
any  bond  or  other  security  and  refund 
any  (uish  deposit  required  under  section 
7.)  Me)(2)  with  respect  to  llalmagnesio's 
FeSi  entered,  or  withdrawn  from 
warehouse  for  consumption  prior  to 
August  16, 1993. 

This  notice  con.stitutes  the 
antidumping  duty  order  with  respect  to 
FeSi  from  Brazil,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 


B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  March  7.  1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

Note:  Temporary  Restraining  Order 
Regarding  Ferrosilicon  Imports  from 
Companhia  Brasileiiv  Carbureto  de 
Calcio  (CBCCI 

On  February  23,  1994,  the  Court  of 
hiternational  Trade  (QT)  entered  a 
temporary  restraining  order  prohibiting 
the  Customs  Service  from  collecting 
deposits  of  the  estimated  antidumping 
duty  margin  for  CBCC  at  a  rate  higher 
than  that  published  in  the  original  final 
determination.  Thus,  notwithstanding 
the  language  of  the  antidumping  duty 
order  (above),  the  Department  will  not, 
until  permitted  to  do  so  by  the  CIT, 
instruct  Customs  to  collect  cash 
deposits  equal  to  the  amount  of  the 
antidumping  duty  margin  calculated  in 
the  Department's  amended  final 
determination  for  imports  of  ferrosilicon 
from  CBCC.  Until  we  are  notified 
differently  by  the  Court,  we  are 
instructing  Customs  to  collect  cash 
deposits  on  imports  of  ferrosilicon  from 
CBCC  equal  to  2.23  percent,  the  amoimt 
of  the  antidumping  duty  margin 
calculated  in  the  Department's  final 
original  determination. 

Ddtoii:  .Mdfch  7,  1TO4. 
Joseph  A.  Spetrini, 

Acting;  Xssistcmt  Secretary  for  Import 

Aiiministrntinn. 

IFR  D«)C.  94-5877  Filed  3-1 1-94;  8:45  am) 

BILUNG  CODE  3510-OS-P 

[A-588-029J 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review; 
Fishnetting  of  Man-Made  Fiber  From 
Japan 

AGENCY:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  finding  administrative 

review. 

SUMMARY:  In  response  to  a  request  by 
Yamaji  Fishing  Net  Co.,  Ltd.  (the 
respondent),  the  Department  of 
Commerce  (the  Department)  has 
conducted  an  administrative  review  of 
the  antidumping  finding  on  fishnetting 
of  man-made  fiber  from  Japan.  This 


review  covers  one  company  and  the 
period  June  1,  1992  through  May  31, 
1993.  For  these  preliminary  results,  we 
applied  the  best  information  available 
(BIA).  The  review  indicates  the 
existence  of  dumping  margins  during 
the  period. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFfECTtVE  DATE:  Man.h  14.  1094. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kim  Moore  or  Lisa  Raisner,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230. 
telephone:  (20^)482-0090/3518. 

SUPPLEMErfTARY  l^fF0RMATION: 

Background 

On  June  6.  1972,  the  Department  of 
Treasury  published  in  the  Federal 
Register  (37  FR  11560)  the  antidumping 
finding  on  fishnetting  of  man-made  fiber 
from  Japan.  On  June  7,  1993.  the 
Department  published  a  notice  of 
opportunity  to  request  review  for  the 
period  June  1.  1992  through  Mav  31, 
1993  (58  FR  31941).  The  respondent 
requested,  in  accordance  with  19  CFR 
353.22(a)  that  we  conduct  an 
administrative  review.  We  published 
the  notice  of  initiation  on  July  21.  1993 
(58  FR  39007).  The  Department  has  now 
conducted  that  administrative  review  in 
accordam*  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  a.'e 
shipment.s  of  fishnetting  of  man-made 
fibers,  not  including  .salmon  gill  netting, 
from  Japan.  The  merchandise  is 
currently  classified  under  item  numbers 
5608.11.00.  5608.19.10.  afld  5608.90.10 
of  the  Harmonized  Tariff  Schedule 
(FTTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  product 
description  remains  dispositive. 

This  review  covers  entries  of  the 
subject  merchandise  by  Yamaji  P'ishing 
Net  Co.,  Ltd.,  during  the  period  June  1. 
1992  through  May  31.  1993. 

Analysis 

Although  Yamaji  attempted  to 
respond  to  all  Department  requests  for 
information,  the  data  submitted  was 
unverifiable.  In  particular,  at 
verification  in  Japan  we  discovered  that 
approximately  40  percent  of  total  home 
market  sales  had  not  been  reported. 
Furthermore,  because  Yamaji  did  not 
prepare  adequate  source  documentation, 
the  Department  was  unable  to  complete 
sales  traces  to  its  satisfaction.  Finally, 
significant  discrepancies  and  errors  in 
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Yamaji's  sales  listings  were  identified, 
thereby  making  it  impossible  to  verify 
several  of  Yamaji's  claimed  adjustments. 
For  further  information  on  the 
deficiencies  in  the  respondent's 
questionnaire  response,  see  the 
verification  report  filed  on  the  record  of 
this  case. 

Because  we  have  no  data  upon  which 
we  can  reliably  base  our  analysis,  the 
Department  must  use  BIA  for  its 
preliminary  results  of  review. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  rely  upon  BIA  in 
cases  where  a  party  refuses  or  is  unable 
to  produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes 
proceedings.  The  Department  generally 
uses  a  two-tiered  approach  in  its  choice 
of  BIA.  For  uncooperative  respondents 
or  respondents  which  substantially 
impede  the  proceedings  ("first  tier"), 
the  Department  uses  the  higher  of  (1) 
the  highest  rate  for  any  company  from 
the  original  investigation  or  prior 
administrative  review  or  (2)  the  highest 
rate  found  in  the  current  review  for  any 
company.  For  respondents  which 
attempt  to  cooperate  ("second  tier"),  the 
Department  uses  the  higher  of  (1)  the 
highest  rate  ever  applicable  to  the  firm 
for  the  subject  merchandise  or  (2)  the 
highest  calculated  rate  in  the  current 
review  for  any  firm  (see  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Farts  Thereof  from 
France,  et  al..  58  FR  39729,  Julv  26. 
1993). 

As  outlined  above,  the  second-tier 
BIA  rate  should  be  appfied,  since 
Yamaji  was  essentially  cooperative. 
Accordingly,  we  will  continue  to  apply 
Yamaji's  previous  rate  of  18.30  percent, 
w  hich  is  both  the  highest  rate  ever 
applicable  to  the  firm  for  the  subject 
merchandise  and  the  highest  rate  in  the 
proceeding  (see  Fishnetting  of  Man- 
Made  Fibers  from  Japan;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding.  56  FR  49457,  September  30, 
1991). 

I'reli.minary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin 
exists  for  the  period  June  1.  1992 
through  May  31,  1993.  as  follows: 


Manutacturer/exporier 


Yamaji  Fishing  Net  Co.,  Ltd 


Percent 
margin 


13.30 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 


request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comm,ents, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  the  notice  of  final  results 
of  this  administrative  review,  for  all 
shipments  of  the  subject  merchandise 
from  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
d.'ite  of  the  final  results  of  review,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rate  for 
the  reviewed  company  will  be  that 
established  in  the  final  results  of  this 
administrative  review:  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  their  company-specific 
rate  published  for  the  mo.st  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rale 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
and,  because  the  proceeding  is  governed 
by  an  antidumping  finding,  the  cash 
deposit  rate  will  be  set  equal  to  the 
"new  shipper"  rate  established  in  the 
first  administrative  review,  as  discussed 
below. 

On  May  25.  1993,  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  V.  United  States.  Slip  Op.  93- 
79,  and  Federal-Moqul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 


appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  less-than-fair-value 
(LTFV)  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  the  administrative  review  published 
by  the  Department  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  as  the  "all 
others"  rate  for  the  purpose  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  "all  others"  rate  for  the  purposes  of 
the  review  will  be  1.94  percent,  the 
"new  shipper"  rate  established  in  the 
first  final  results  of  the  administrative 
review  published  bv  the  Department  (47 
FR  28978.  July  2,  1982). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  lG75(a)(l)) 
and  19  CFR  353.22(c). 

Dated:  March  4, 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-5878  Filed  3-11-94;  8:45  ami 

BILUNG  CODE  3510-OS-M 

[A-301-801  and  A-^31-801J 

Initiation  of  Antidumping  Duty 
Investigations:  Fresh  Cut  Roses  F.'om 
Colombia  and  Ecuador 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14,  1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NVV.,  Washington,  D.C.  20230; 
telephone  (202)  482-0371. 

Initiation  of  Investigations 

The  Pftitions 

On  Februarv'  14,  1994,  we  received 
petitions  filed  in  proper  form  by  the 
Floral  Trade  Council.  In  accordance 
with  19  CFR  353.12,  the  petitioner 
alleges  that  imports  of  fresh  cut  roses 
from  Colombia  and  Ecuador  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petitions  because  it 
is  an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petitions  were  filed  on 
behalf  of  the  U.S.  industry  producing 
the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E), 
or  (F)  of  section  771(9)  of  the  Act, 
wishes  to  register  support  for.  or 
opposition  to,  these  petitions,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  fresh  cut  roses, 
including  sweethearts  or  miniatures, 
intermediates,  and  hybrid  teas,  whether 
imported  as  individual  blooms  (stems) 
or  in  bouquets  or  bunches.  Roses  are 
classifiable  under  subheadings 
0603.10.6010  and  0603.10.6090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  Our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Colombia 

Petitioner  based  United  States  price 
(USP)  on  offers  for  sale  by  Colombian 
importers  and  distributors  of  the  subject 
merchandise  to  U.S.  customers. 
Petitioner  deducted  from  USP  amounts 
for  air  freight,  insurance,  customs  duties 
and  handling  charges.  Petitioner  also 
deducted  an  amount  for  commissions 


paid  to  the  grower  on  sales  of  subject 
merchandise. 

Petitioner  calculated  foreign  market 
value  (FMV)  using  two  methodologies. 
First,  petitioner  based  FMV  on  import 
statistics  for  fresh  cut  roses  in  various 
third  countries.  Second,  petitioner 
based  FMV  on  constructed  value  (CV). 

For  FMV  based  on  import  statistics, 
petitioner  used  third  country  import 
statistics  obtained  from  Statistics 
Canada  and  Eurostat.  Petitioner 
deducted  amounts  for  air  freight  and 
insurance  and,  where  appropriate,  duty 
charges.  Since  the  import  statistics  were 
in  foreign  currencies,  petitioner  made 
currency  conversions  using  monthly 
exchange  rates  published  in  the  Federal 
Reserve  Bulletin. 

Petitioner  alleged  home  market  sales 
below  the  cost  of  production  (COP)  with 
respect  to  the  subject  merchandise  for 
all  Colombian  producers  and  exporters 
named  in  the  petition.  However, 
petitioner  did  not  provide  any 
company-specific  sales  data  in  its  COP 
allegation.  Because  it  is  the 
Department's  practice  to  require  COP 
allegations  to  be  company-specific,  we 
have  not  initiated  a  COP  investigation. 

Regarding  FMV  based  on  CV,  because 
the  Department  is  not  initiating  a  COP 
investigation,  and  because  the 
information  submitted  concerning  price- 
to-price  comparisons  was  deemed  to  be 
adequate,  we  did  not  review  the  CV  data 
contained  in  the  petition,  nor  have  we 
accepted  it  for  purposes  of  initiation. 

Comparison  of  FMV  based  on  ir:^port 
statistics  and  net  USP  for  sales  of  fresh 
cut  roses  from  Colombia  results  in  a 
range  of  alleged  dumping  margins  from 
.4  percent  to  256.7  percent. 

Ecuador 

Petitioner  based  USP  on  offers  for  sale 
by  Ecuadorean  importers  and 
distributors  of  the  subject  merchandise 
to  U.S.  customers.  Petitioner  deducted 
from  USP  amounts  for  air  freight, 
insurance,  customs  duties  and  handling 
charges.  Petitioner  also  deducted  an 
amount  for  commissions  paid  to  the 
grower  on  sales  of  subject  merchandise. 
Petitioner  calculated  FMV  using  the  two 
methodologies  discussed  above  for 
Colombia. 

Petitioner  alleged  home  market  sales 
below  COP  with  respect  to  the  subject 
merchandise  for  all  Ecuadorean 
producers  and  exporters  named  in  the 
petition.  However,  because  petitioner 
did  not  provide  any  company-specific 
sales  data  in  its  COP  allegation,  we  have 
not  initiated  a  COP  investigation. 

Regarding  FMV  based  on  CV,  because 
the  Department  is  not  initiating  a  COP 
investigation,  and  because  the 
information  submitted  concerning  price- 


to-price  comparisons  was  deemed  to  be 
adequate,  we  did  not  review  the  CV  data 
contained  in  the  petition,  nor  have  we 
accepted  it  for  purposes  of  initiation. 

Comparison  of  FMV  based  on  import 
statistics  and  net  USP  for  sales  of  fresh 
cut  roses  from  Ecuador  results  in  a  range 
of  alleged  dumping  margins  from  .2 
percent  to  316.7  percent. 

Initiation  of  Investigations 

Under  19  CFR  353.13(a),  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  basis  on 
which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act, 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioners  supporting  the  allegations. 
We  have  examined  the  petitions  on 
fresh  cut  roses  from  Colombia  and 
Ecuador  and  have  found  that  the 
petitions  meet  the  requirements  of  19 
CFR  353, 13(a).  Therefore,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  fresh  cut  roses  from 
Colombia  and  Ecuador  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  these 
investigations  proceed  normally,  we 
will  make  our  preliminary 
determinations  by  July  25,  1994. 

International  Trade  Commission  (ITC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  we 
have  done  so. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  March  31, 
1994,  whether  there  is  a  reasonable 
indication  that  imports  of  fresh  cut  roses 
from  Colombia  and  Ecuador  are 
materially  injuring,  or  threaten  material 
injury  to.  a  U.S.  industry.  A  negative 
ITC  determination  in  any  of  these 
investigations  will  result  in  its 
termination;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  March  7,  1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-5879  Filed  3-11-94;  8:45  am) 
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Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Saccharin  From  the  People's  Republic 
of  China 

AGENCY:  Import  Administration, 
Inturnational  Trade  Administration. 
Department  of  Commerce. 
EfFECTIVE  DATE:  March  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  or  Jennifer  "leskt-.  Office  of 
Countervailing  Investigations.  U.S. 
Department  of  Com.merce.  room  B099, 
14th  Street  and  Constitution  Avenue. 
N\V..  Washington,  DC  20230;  telephone: 
(202)  482-2239  or  482-0189. 
respectively. 

Postponement 

We  have  determined  this 
investigation  to  be  extraordinarily 
complicated  due  to  the  large  number  of 
producers  and  resellers.  We  have  also 
determined  that  respondent  parties  to 
the  proceeding  are  cooperating  in  this 
investigation.  Accordingly,  pursuant  to   " 
section  733(c)(1)(B)  of  the  Tariff  Act  of 
1930,  as  amended,  ("the  Act")  and  19 
CFR  353.15(b),  we  are  postponing  the 
date  of  the  preliminary'  determination 
until  no  later  than  June  16,  1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  March  4, 1994. 
Joseph  A.  Spetrini 

Asaistant  Secretary  for  Import  Administrution 
IFR  Doc.  94-5880  Filed  3-11-94;  8:45  am) 

BILLING  CODE  3510-OS-P 

[A-423-807,  A.^28-818] 

Initiation  of  Antidumping  Duty 
Investigations;  Steel  Wire  Rod  From 
Belgium  and  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch  or  Erik  Warga,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone;  (202)  482-3773  or  (202)  482- 
0922,  respectively. 

Initiation  of  Investigations: 

The  Petitions 

On  February  14.  1994.  we  received 
petitions  filed  in  proper  form  by  the 
Connecticut  Steel  Corp..  Georgetown 
Steel  Corp..  Keystone  Steel  &  Wire  Co., 


North  Star  Steel  Texas.  Inc.,  Co-Raritan 
River  Steel  Co.,  and  Northwestern  Steel 
&  Wire  Co.  (petitioners).  At  the  request 
of  the  Department  of  Commerce  (the 
Department),  petitioners  filed  a 
supplement  to  the  petitions  to  correct 
methodological  errors  and  support  the 
data  presented.  In  accordance  with  19 
CFR  353.12,  petitioners  allege  that 
imports  of  steel  wire  rod  (SWR)  from 
Belgium  and  Gennany  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petitions  because 
they  are  interested  parties,  as  defined 
under  section  771(9)(C)  of  the  Act,  and 
because  the  petitions  are  filed  on  behalf 
of  the  U.S.  industry  producing  the 
product  subject  to  these  investigations. 
If  any  interested  party,  as  described 
under  paragraphs  (C),  (D),  (E).  or  (F)  of 
section  771(9)  of  the  Act,  wishes  to 
register  support  for.  or  opposition  to. 
these  petitions,  it  should  file  a  written 
notification  with  the  Acting  Assistant 
Secretarv'  for  Import  Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod.  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  The  following 
products  are  excluded  from  the  scope  of 
this  investigation: 

•  Steel  wire  rod  5.5  mm  or  less  in 
diameter,  with  tensile  strength  greater 
than  or  equal  to  1040  MPa,  and  the 
following  chemical  content,  by  weight: 
carbon  greater  than  or  equal  to  0.79%, 
aluminum  less  than  or  equal  to  0.005%. 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040%.  and  nitrogen  less  than 
or  equal  to  0.006%; 

•  Free-machining  steel  containing,  by 
weight,  0.03%  or  more  of  lead,  0.05%  or 
more  of  bismuth,  0.08%  or  more  of 
sulfur,  more  than  0.4%  of  phosphorus, 
more  than  0.05%  of  selenium,  and/or 
more  than  0.01%  of  tellurium; 

•  Stainless  steel  rods,  tool  steel  rods, 
ball  bearing  steel  rods,  and  deformed 
concrete  reinforcing  bars;  and 


•  Wire  rod  7.9  to  18  mm  in  diameter, 
containing  0.48  to  0.73%  carbon  by 
weight,  and  having  partial 
decarburization  and  seams  no  more  than 
0.075  mm  in  depth. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.31.3000,  7213.31.6000. 
7213.39.0030.  7213.39.0090. 
7213.41.3000.  7213.41.6000, 
7213.49.0030,  7213.49.0090, 
7213.50.0020,  7213  50.0040, 
7213.50.0080,  7227.20.0000,  and 
7227.90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Belgium 

Petitioners  based  United  States  Price 
(USP)  on  competitive  pricing 
information  obtained  through  their  own 
business  activity  and  supported  with 
affidavits.  This  information  included 
delivered  prices  of  SWR  to  unrelated 
U.S.  customers.  Petitioners  calculated 
USP  by  subtracting  movement  charges 
(including  U.S.  customs  duties),  and 
adjusting  for  Belgian  taxes. 

FMV  was  based  on  home  market  price 
quotes  for  identical  merchandise, 
exclusive  of  value-added  tax  (VAT). 
Petitioners  calculated  FMV  by 
subtracting  movement  charges,  and 
converted  the  prices  to  U.S.  dollars 
using  contemporaneous  exchange  rates 
found  in  the  U.S.  Customs  Bulletin. 
Petitioners  made  a  circumstance  of  sale 
adjustment  for  differences  in  credit 
expenses.  Petitioners  also  calculated  the 
amount  of  VAT  in  accordance  with  the 
Department's  methodology  as  discussed 
in  Stainless  Steel  Wire  Rod  from  France 
(58  FR  68865,  December  29, 1993)  (Final 
Determination)  and  added  the  resulting 
amount  to  both  USP  and  FMV. 

Germany 

Petitioners  based  USP  on  competitive 
pricing  information  obtained  through 
their  own  business  activity  and 
supported  with  affidavits.  This 
information  included  delivered  prices  of 
SWR  to  unrelated  U.S.  customers. 
Petitioners  calculated  USP  by 
subtracting  movement  charges 
(including  U.S.  customs  duties),  and 
adjusting  for  German  taxes. 

FMV  was  based  on  home  market  price 
quotes  for  identical  merchandi.se  or.  if 
non-identical,  merchandise  which 
would  presumably  have  a  lower  cost  of 
production  (COP)  than  the  U.S. 
merchandise,  exclusive  of  value-added 
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tax  (VAT).  Petitioners  calculated  FMV 
by  subtracting  movement  charges,  and 
converted  the  prices  to  U.S.  dollars 
using  contemporaneous  exchange  rates 
found  in  the  U.S.  Customs  Bulletin. 
Petitioners  made  a  circumstance  of  sale 
adjustment  for  differences  in  credit 
expenses.  Petitioners  also  calculated  the 
amount  of  VAT  in  accordance  with  the 
Department's  methodology  as  discussed 
in  Stainless  Steel  Wire  Rod  from  France 
(58  PR  68865,  December  29.  1993)(Final 
Determination)  and  added  the  resulting 
amount  to  both  USP  and  FMV. 

Allegations  of  Sales  Below  Cost  of 

Production 

Petitioners  allege  that  Forges  de  Thy- 
Marcinelle,  a  potential  respondent  in 
the  Belgium  investigation,  is  selling  the 
subject  merchandise  in  the  home  market 
at  prices  below  its  COP.  This  allegation 
is  based  on  a  comparison  of  company- 
specific  home  market  prices  with  the 
COP.  COP  was  based  on  the  costs  of  a 
comparable  U.S.  producer  adjusted  for 
known  differences  in  the  country  of 
production. 

Based  on  the  information  presented, 
we  have  reasonable  grounds  to  believe 
or  suspect  that  the  home  market  sales  of 
Forges  de  Thy-Marcinelle  are  being 
made  at  less  than  COP.  See 
Memorandum  to  Marie  E.  Parker  from 
CM.  Miller  dated  March  4,  1994,  which 
is  on  file  in  the  Im.port  Administration 
Central  Records  Unit.  Accordingly, 
pursuant  to  section  773(b)  of  the  Act 
and  19  CFR  353.51,  we  will  initiate  a 
COP  investigation  with  respect  to  this 
company  if  it  is  named  as  a  respondent 
in  the  investigation. 

Petitioners  also  allege  that  specific 
potential  respondents  in  the  German 
investigation  are  selling  the  subject 
merchandise  in  the  home  market  at 
prices  below  their  COP.  These 
allegations  are  based  on  a  comparison  of 
company-specific  home  market  prices 
with  the  COP.  COP  was  based  on  the 
costs  of  a  comparable  U.S.  producer 
adjusted  for  known  differences  in  the 
countPt'  of  production,  and/or  company- 
specific  information,  and  on  the 
company's  financial  statements,  when 
applicable. 

Based  on  the  information  presented, 
we  have  reasonable  grounds  to  believe 
or  suspect  that  the  home  market  sales  of 
the  following  German  producers  are 
being  made  at  less  than  COP:  Stahl-und 
Walzwerk  Brandenburg  GmbH, 
Saarstahl  AG,  and  Thyssen  Stahl  AG. 
See  Memorandum  to  Marie  E.  Parker 
from  CM  Miller  dated  March  4,  1994, 
which  is  on  file  in  the  Import 
Administration  Central  Records  Unit. 
Accordinglv,  pursuant  to  Section  773(bJ 
of  the  Act  and  19  CFR  353.51,  we  will 


initiate  COP  investigations  with  respect 
to  each  of  these  companies  if  they  are 
named  as  a  respondent  in  the 
investigation. 

Alleged  Dumping  Margins 

The  range  of  positive  dumping 
margins  of  SWR  from  Belgium  based  on 
price-to-price  and  price-to-CV 
comparisons  of  USP  to  FMV  alleged  by 
petitioners,  corrected  for  minor  errors,  is 
5.69%  to  52.34%. 

The  range  of  positive  dumping 
margins  of  SWR  from  Germany  based  on 
price-to-price  and  price-to-CV 
comparisons  of  USP  to  FMV  alleged  by 
petitioners,  corrected  for  minor  errors,  is 
2.77%  to  72.09%. 

Initiation  of  Investigations 

We  have  examined  the  petitions  for 
SWR  from  Belgium  and  Germany,  as 
amended,  and  have  found  that  the 
petitions  meet  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  SWR  from  Belgium  and 
Germany  are  being,  or  are  Ukely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  If  these  investigations  proceed 
normally,  we  will  make  our  preliminary 
determinations  by  July  25, 1994. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  (ITC)  of  these  actions  and 
we  have  done  so. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  March  31, 
1994,  whether  there  is  a  reasonable 
indication  that  imports  of  SWR  from 
Belgium  and  Germany  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry.  A  negative  ITC 
determination  in  any  of  these 
investigations  will  result  in  its 
termination;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  March  7, 1994. 
foseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-5881  Filed  3-11-94;  8:45  am] 
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[C-42a-819] 

Initiation  of  Countervailing  Duty 
Investigation:  Steel  Wire  Rod  From 
Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  (202)  482-2239  or  Jennifer  Yeske 
(202)  482-0189.  Office  of  Countervailing 
Investigations,  Import  Administration, 
room  3099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Petition 

On  February  14,  1994,  we  received  a 
petition  from  by  Connecticut  Steel 
Corp.,  Georgetown  Steel  Corp.,  North 
Star  Steel  Texas,  Inc.,  Co-Steel  Raritan 
Co.,  Keystone  Consolidated  Industries 
and  Northwestern  Steel  &  Wire  Co. 
("Petitioners")  on  behalf  of  the  United 
States  steel  wire  rod  industry.  In 
accordance  with  19  CFR  355.12, 
petitioners  allege  that  manufacturers, 
producers,  or  exporters  of  steel  wire  rod 
in  Germany  receive  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act). 

Injury  Test 

Because  Germany  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  title  VII  of  the 
Act  applies  to  this  investigation. 
Accordingly,  the  U.S.  International 
Trade  Commission  (ITC)  must 
determine  whether  imports  of  the 
subject  merchandise  from  Germany  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

Standing 

Petitioners  have  stated  that  they  are 
interested  parties,  as  defined  in  section 
771(9)(C)  of  the  Act,  and  that  they  have 
filed  the  petition  on  behalf  of  the  U.S. 
industry  producing  steel  wire  rod.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E).  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  such  party  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Admini.stration,  in 
accordance  with  19  CFR  355.31. 

Exclusion  Requests 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential 
countervailing  duty  order  must  submit 
its  request  for  exclusion  within  30  days 
of  the  date  of  publication  of  this  notice. 
The  procedures  and  requirements 
regarding  the  filing  of  such  requests  are 
contained  in  19  CFR  355.14. 
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Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod,  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  The  following 
products  are  excluded  from  the  scope  of 
this  investigation: 

•  Steel  wire  rod  5.5  mm  or  less  in 
diameter,  with  tensile  strength  greater 
than  or  equal  to  1040  MPa,  and  the 
following  chemical  content,  by  weight: 
carbon  greater  than  or  equal  to  0.79%, 
aluminum  less  than  or  equal  to  0.005%, 
phosphorus  plus  sulfur  less  than  or 
equal  to  0.040%,  and  nitrogen  less  than 
or  equal  to  0.006%; 

•  Free-machining  steel  containing,  by 
weight,  0.03%  or  more  of  lead,  0.05%  or 
more  of  bismuth,  0.08%  or  more  of 
sulfur,  more  than  0.4%  of  phosphorus, 
more  than  0.05%  of  selenium,  and/or 
more  than  0.01%  of  tellurium; 

•  Stainless  steel  rods,  tool  steel  rods, 
ball  bearing  steel  rods,  and  deformed 
reinforcing  bars;  and 

•  Wire  rod  7.9  to  18  mm  in  diameter, 
containing  0.48  to  0.73%  carbon  by 
weight,  and  having  partial 
decarbonization  and  seams  no  more 
than  0.75  mm  in  depth. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.3l'3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090, 
7213  41.3000,  7213.41.6000. 
7213  49.0030.  7213.49.0090. 
7213.50.0020.  7213.50.0040. 
7213.50.0080.  7227.20.0000.  and 
7227  90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  remains 
dispositive. 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry-,  that  (1)  alleges  the  elements 
necessary  for  the  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioner  supporting 
the  allegations. 

Initiation  of  Investigation 

The  Department  has  examined  the 
petition  on  steel  wire  rod  from  Germany 
and  found  that  it  complies  with  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702  of  the  .\ct.  we  are  initiating 
a  countervailing  duty  investigation  to 


determine  whether  manufacturers, 
producers  or  exporters  of  steel  wire  rod 
receive  countervailable  subsidies.  The 
following  programs  are  included  in  our 
investigation. 

1.  "Ruckzahlungsverpflichten"  (RZVs) 

2.  Government  Assumption  of  Debt 

3.  Debt  Forgiveness  by  Private  Banks 

4.  Worker  Assistance  under  the 
European  Coal  and  Steel 
Community's  Article  56(2)(b). 

We  are  not  including  the  following 
program  which  was  alleged  to  be 
benefiting  producers  of  the  subject 
merchandise  in  Germany. 

The  Government  of  Saarland's  Capital 
Contribution  to  DHS  of  DM  145.1 
Million 

Petitioners  alleged  that  a  DM  145.1 
million  payment  by  the  Government  of 
Saarland  (GOS)  constitutes  a 
countervailable  equity  infusion. 
Petitioners  base  this  allegation  on  their 
claim  that  the  shares  which  the  GOS 
received  in  exchange  for  this  payment 
had  a  value  of  only  DM  82.5  million. 
DM  62.5  million  less  than  what  the  GOS 
paid. 

The  question  of  whether  this 
transaction  constitutes  a  countervailable 
equity  infusion  was  addressed  in 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  Germany 
(58  FR  6233.  January  27.  1993).  The 
Department  determined  that  the  funds 
were  provided  on  terms  consistent  with 
commercial  considerations  because  at 
the  same  time  that  the  GOS  invested, 
two  private  investors  also  invested  in 
DHS  on  the  same  terms.  Petitioners  have 
provided  no  new  information  in  this 
petition  indicating  that  this 
determination  was  incorrect.  Therefore, 
the  Department  does  not  intend  to  re- 
investigate whether  the  investment  was 
consistent  with  commercial 
considerations. 

ITC  Notification 

Pursuant  to  section  702(d)  of  the  Act. 
we  have  notified  the  ITC  of  this 
initiation. 

Preliminary'  Determinations  By  the  ITC 

The  ITC  will  determine  by  March  31, 
1994,  whether  there  is  a  reasonable 
indication  that  a  United  States  industry 
is  being  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  steel  wire  rod  imports  from 
Germany.  If  the  ITC  makes  a  negative 
determination,  we  will  terminate  this 
proceeding;  otherwise,  the  investigation 
will  proceed  according  to  statutory-  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
702(c)(2)  of  the  Act  and  19  CFR 
355.13(b). 


Dated:  March  4. 1994. 
Joseph  .\.  Spetrini, 

Acting  Assistant  Secretary-  for  Import 

Administration. 

|FR  Doc  94-5883  Filed  3-11-94;  8:45  am) 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an  export 
trade  certificate  of  review,  application 
no. 91-00002 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  the  Automotive  Service 
Industry  Association  (ASIA)  effective 
March  1,  1994.  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  202-482-5131.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1991)  (50  FR 
1804.  January  11.  1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requiresjhe  Secretary  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register  Under  section 
305(a)  of  the  Act  and  15  CFR  325.11(a) 
any  person  aggrieved  by  the  St^cretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 

Automotive  aftermarket  products 
including  replacement  parts, 
accessories,  tools  and  equipment. 

2.  Services 

Engineering,  design  and  related 
services  related  to  Products  and  to 
contracts  that  substantially  incorporate 
Products;  servicing  of  Products;  and 
training  with  respect  to  the  use  of 
Products. 
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3.  Technology  Rights 

Proprietary  rights  to  all  kinds  of 
technology  associated  with  Products  or 
Services  including  but  not  hmited  to 
patents,  trademarks,  service  marks, 
trade  names,  copyrights  (including 
neighboring  rights),  trade  secrets,  know- 
how,  semiconductor  mask  works,  utility 
models  (including  petty  patents), 
industrial  designs  and  computer 
software  protection. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products, 
Ser\'ices,  and  Technology  Rights) 

Marketing,  selling,  brokering, 
shipping,  handling,  common  marking 
and  i dent itl cation,  consulting, 
international  market  research, 
advertising  and  sales  promotion,  trade 
show  participation,  insurance,  product 
research  and  design,  legal  assistance 
services  reiated  to  compliance  with 
Customs  requirements,  transportation, 
trade  documentation  and  freight 
forwarding,  communication  and 
processing  of  sales  leads  and  export 
orders,  warehousing,  foreign  exchange, 
financing,  taking  title  to  goods  and 
liaison  with  foreign  government 
agencies,  trade  associations  and  banking 
institutions. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except:  The  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands);  and  Canada. 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  ASIA  and/ or  one  or  more  of  its 
Members  may; 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products 
and/or  Services  in  Export  Markets  and 
allocate  sales  resuhing  from  such 
arrangements; . 

b.  Establish  export  prices  for  sales  of 
Products  and/or  Services  by  the 
Members  in  Export  Markets,  with  each 
Member  being  free  to  deviate  from  such 
prices  by  whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements 
demanded  by  specific  potential 
customers  for  Procucts  for  Export 
Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products  and/or  Services; 

e.  Solicit  Member  Suppliers  to  sell 
their  Products  and/or  Services  and/or 


offer  Export  Trade  Facilitation  Services 
through  the  certified  activities  of  ASIA 
and/or  its  Members; 

f.  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  service, 
and  training  centers  in  such  markets; 

g.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets:  and 

h.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Markets. 

2.  Members  may  license  associated 
Technology  Rights  in  Export  Markets  to 
non-Members  in  conjunction  with  the 
sale  of  Products,  but  in  all  instances  the 
terms  of  such  licenses  shall  be 
determined  solely  by  negotiations 
between  the  licensor  Member  and  such 
non-Member  customer  without 
coordination  with  ASW  or  any  other 
Member. 

3.  ASL^  and/or  its  Members  may  enter 
into  agreements  wherein  ASIA  and/or 
one  or  more  Members  agree  to  act  in 
certain  countries  or  markets  as  the 
Members"  exclusive  or  non-exclusive 
Export  Intermediary  for  Products  and/or 
Services  in  that  country  or  market.  In 
such  agreements,  (i)  ASIA  or  the 
Member(s)  acting  as  an  exclusive  Export 
Intermediary  may  agree  not  to  represent 
any  other  non-Member  Supplier  for  .sale 
in  the  relevant  country  or  market,  and 
(ii)  Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  ASIA  or  the 
Member(s)  acting  as  exclusive  Export 
Intermediary,  and  that  they  will  not 
export  independently  to  the  relevant 
country  or  market,  either  directly  or 
through  any  other  Export  Intermediary. 
ASIA  and/or  any  Member  when  acting 
as  an  Export  Intermediary  shall  make  its 
services  available  to  any  Member  on 
non-discriminaton;  terms. 

4.  Except  as  set  forth  in  paragraph  8, 
ASIA  and/or  its  Members  may  exchange 
and  discuss  the  followmg  types  of 
information  solely  about  Export 
Markets: 

a.  Information  (other  than  information 
about  the  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 


Markets;  pricing  in  Export  Markets; 
projected  demands  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  fi-om 
Members  for  export,  provided,  however, 
that  exchanges  of  information  and 
discussions  as  to  export  prices.  Product 
quantity,  source,  and  delivery  dates  are 
on  a  transaction-by-transaction  basis 
only: 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  ASIA  and  its  Members; 

e.  information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements 
among  the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  ASL^'s  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  ASIA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
prior  export  price  information). 

5.  ASIA  may  provide  the  Members  the 
benefit  of  any  Export  Trade  Facilitation 
Service  to  facilitate  the  export  of 
Products  to  Export  Markets.  This  may  be 
accomplished  by  ASIA  it.self,  or  by 
agreement  with  Members  or  other 
parties. 

6.  Except  as  set  forth  in  paragraph  8, 
ASIA  and/or  its  Members  may  meet  to 
engage  in  the  activities  described  in 
paragraphs  1  through  4  above. 

7.  ASIA  and/or  its  Members  may 
foPA'ard  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre- 
shipment  inspection  firms)  concerning 
that  Member's  domestic  or  export 
activities  (including  prices  and/or 
costs),  and  if  such  individual  Member 
elects  to  respond,  it  shall  respond 
directly  to  the  requesting  foreign 
government  or  its  agent  with  re.-^pect  to 
such  information. 
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8.  Restricted  Information  Exchanges 

In  the  case  of  engine  bearings,  any 
exchange  or  di.scussion  of,  as  well  as 
any  meeting  pursuant  to  paragraph  6  to 
exchange  or  discuss,  the  types  of 
information  set  forth  in  paragraph  4  (not 
including  subparagraphs  (f)  and  (g) 
thereof)  shall  be  subject  to  the  following 
restrictions: 

a.  Participation  in  any  price 
discussion  is  limited  to  those  instances 
in  which  the  prices  are  discussed  and 
determined  solely  in  the  following 
manner:  a  Neutral  Third  Party, 
hereinafter  defined,  acting 
independently,  will  obtain  price 
information  concerning  engine  bearings 
from  the  Members  which  intend  to 
participate  in  a  joint  bid  and  will 
incorporate  that  price  information  into 
the  joint  bid  or  other  sales  agreement. 
For  purposes  of  this  provision,  "acting 
independently"  means  that  the  Neutral 
Third  Party  who  obtains  from  and 
negotiates  price  information  on  behalf  of 
the  Members  will  not  disclose  the  price 
information  of  one  Member  to  any  other 
Member  intending  to  participate  in  a 
joint  undertaking  with  regard  to  engine 
bearings. 

b.  The  limitation  set  forth  in  (a)  above 
shall  also  apply  to  instances  where  more 
than  one  Member  intends  to  participate, 
but  the  participation  of  a  Member  is 
solely  as  an  Export  Intermediary  for  the 
Export  Trade  Activity  or  Method  of 
Operation. 

c.  Neither  ASIA  nor  any  Member 
participating  in  the  Export  Trade 
Activity  or  Method  of  Operation  shall 
disclose  the  engine  bearing  price 
information  of  one  Member  to  any  other 
Member  that  produces  engine  bearings. 

d.  As  used  m  this  paragraph,  the  term 
"Neutral  Third  Party"  means  an 
individual,  partnership,  corporation 
(profit  or  non-profit),  or  any 
representative  thereof  which  is  not 
engaged  in  the  m.anufacture. 
distribution,  or  sale  of  engine  bearings. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supp/ier  means  a  person  who 
produces,  provides,  or  sells  a  Product. 
Ser\ice.  Technology  Rights  and/or 
Export  Trade  Facilitation  Services, 
whether  a  Member  or  non-Member. 

Members  (Within  the  Meaning  of 
Section  325.2(1)  of  the  Regulations) 

The  member  companies  of  ASIA  are 
listed  in  Attachment  A  to  this 


Certificate,  which  is  incorporated  by 
reference. 

Terms  and  Conditions  of  Certificate 

(a)  Except  as  expressly  authorized  in 
paragraph  4(f).  in  engaging  in  Export 
Trade  Activities  and  Methods  of 
Operation,  neither  ASIA  nor  any 
Member  shall  intentionally  disclose, 
directly  or  indirectly,  to  any  other 
Member  or  Supplier  any  information 
that  is  about  its  or  any  other  Member's 
or  Supplier's  costs,  production, 
capacity,  inventories,  domestic  prices, 
domestic  sales,  terms  of  domestic 
marketing  or  sale,  or  U.S.  business 
plans,  strategies,  or  methods,  unless  (1) 
such  information  is  already  generally 
available  to  the  trade  or  public;  or  (2) 
the  information  disclosed  is  a  necessary 
term  or  condition  (e.g.,  price,  time 
required  to  fill  an  order,  etc.)  of  an 
actual  or  potential  bona  fide  sale  and 
the  disclosure  is  limited  to  the 
prospective  purchaser. 

(b)  Any  agreements,  discussions,  or 
exchanges  of  information  under  this 
Certificate  relating  to  quantities  of 
Products  available  for  Export  Markets, 
product  specifications  or  standards, 
export  prices,  product  qualify  or  other 
terms  and  conditions  of  export  sales 
(other  than  export  financing,  servicing 
and  repair  arrangements)  shall  be  in 
connection  only  with  actual  or  potential 
bona  fide  export  transactions  and  shall 
be  on  a  transaction-by-transaction  basis 
only  and  shall  include  only  those 
Members  participating  or  having  a 
genuine  interest  in  participating  in  such 
transactions;  provided  that  ASIA  and/or 
its  Members  may  discuss 
standardization  of  Products  and 
Services  for  purposes  of  making  bona 
fide  recommendations  to  foreign 
governmental  or  private  standard-setting 
organizations. 

(c)  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  sales  of  Products  or 
Services  in  specific  export  transactions. 
A  Member  may  withdraw  from  coverage 
under  this  Certificate  at  any  time  bv 
giving  written  notice  to  ASIA,  a  copy  of 
which  ASIA  shall  promptly  tran.smit  to 
the  Secretary  of  Commerce  and  the 
Attorney  General. 

(d)  ASIA  and  its  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  under  the  Certificate. 

The  Secretary'  of  Commerce  will 
request  such  information  or  documents 
when  either  the  Attorney  General  or  the 


Secretary  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities  or  Methods  of  Operation  of  a 
person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Protection  Provided  by  Certificate 

This  Certificate  protects  ASIA,  its 
Members  and  their  directors,  officers, 
and  employees  acting  on  their  behalf 
from  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  (March  1.  1994) 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
ASIA  and  its  Members  from  engaging  in 
conduct  not  specified  in  this  Certificate, 
but  such  conduct  is  subject  to  the 
normal  application  of  the  antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  ASIA  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  of  Commerce 
or  by  the  Attorney  General  concerning 
either  (a)  the  viability  or  quality  of  the 
business  plans  of  ASIA  or  its  Members 
or  (b)  the  legality  of  such  business  plans 
of  ASIA  or  its  Members  under  the  laws 
of  the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  any  foreign  country.  The  application 
of  this  Certificate  to  conduct  in  export 
trade  where  the  U.S.  Government  is  the 
buyer  or  where  the  U.S.  Government 
bears  more  than  half  the  cost  of  the 
transaction  is  subject  to  the  limitations 
set  forth  in  Section  V.(D.)  of  the 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition)."  50  FR  1786  (January  11. 
1985). 

Attachment  A 

Berryman  Products.  Inc. 
Federal  Mogul  Corporation. 
A.E.  Clevite.  Inc. 
JS  Products.  Inc. 
KSG  Industries,  Inc. 
Kwik-Way  Manufacturing,  Inc. 
Sealed  Power  Division  of  Sealed  Power 
Technologies  Limited  Partnership. 
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Standard  Motor  Products,  Inc. 
Triangle  Auto  Parts  Co.,  Inc. 
Truck-Lite  Co.,  Inc. 

Dated:  March  3.  1994. 
Friedrich  R.  Cnipe. 

Acting  Dirttctor.  Office  of  Export  Trading 

Company  Affairs. 

[FR  D<x    04-5884  F:!.  d  3-11-94;  8:45  ami 

BILUNG  CODE  J5^0-OR-P 


Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  ,\ffairs.  International  Trade 
Administr.jtion,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
application  and  requests  comments 
relevant  to  whether  the  Certificate 
should  be  is.sued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe.  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration.  202/482-5131.  This  is 
not  a  toll  fr<:>e  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  use.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Rev  iew.  A 
Certificate  of  Review  protects  the  holder 
aad  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identif^/ing  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  room  1800H, 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  94- 
00002."  A  summary  of  the  application 
follows. 


Summary  of  the  Application 

Applicant:  Frederick  Pogorzelski  doing 
business  as  Russian  Business  Center, 
P.O.  Box  90400,  Honolulu,  Hawaii 
96835-0400.  Contact:  Frederick 
Pogorzelski,  Owner,  Telephone:  808- 
941^541. 
Application  No.:  94-00002. 
Date  Deemed  Submitted:  March  3. 1994. 
Members  (In  Addition  to  Applicant): 
None. 

Frederick  Pogorzelski  d/b/a  Russian 
Business  Center  seeks  a  Certificate  to 
cover  the  following  specific  Export 
Trade,  Export  Markets,  and  Export 
Trade  Activities  and  Methods  of 
Operations. 

Export  Trade 

1.  Products:  All  Products. 

2.  Services:  All  Services. 

3.  Export  Trade  Facilitation  Senices 
(As  They  Relate  to  the  Export  of 
Products  and  Services):  Export  Trade 
Facilitation  Services  including 
profe.ssional  services  in  the  areas  of 
government  relations,  foreign  trade  and 
business  protocol,  marketing,  marketing 
research,  negotiations,  joint  ventures, 
shipping,  export  management, 
advertising,  documentation,  insurance 
and  financing,  trade  show  exhibitions, 
organizational  development, 
management  strategies  and  transfer  of 
technology. 

Export  Markets 

The  Ex^rt  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  tfie  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  To  engage  in  Export  Trade  in  the 
Export  Markets,  as  an  Export 
Intermediary.  Frederick  Pogorzelski 
d/b/a  the  Russian  Business  Center 
("RBC")  may: 

a.  Provide  and/or  arrange  for  the 
provisions  of  Export  Trade  Facilitation 
Services; 

b.  Engage  in  promotional  and 
marketing  activities; 

c.  Enter  into  exclusive  export  sales 
agreements  with  Suppliers  for  the 
export  of  Products  and/or  Services  for 
sale  in  the  Export  Markets;  such 
agreements  may  prohibit  Suppliers  from 
exporting  independently  of  RBC; 

d.  Enter  into  exclusive  agreements 
with  distributors  in  the  Export  Markets; 


e.  Establish  the  price  of  Products  and/ 
or  Services  for  sale  in  the  Export 
Markets; 

f.  Allocate  export  orders  among  its 
Suppliers;  and 

g.  Enter  into  contracts  for  shipping. 

2.  RBC  and  individual  Suppliers  may 
regularly  exchange  information  on  a 
one-on-one  basis  regarding  inventories 
and  near-term  production  srJiedules  in 
order  that  the  availability  of  supplies  for 
export  can  be  determined  and 
effectively  coordinated  by  RBC  with  its 
distributors  in  the  Export  Markets. 

3.  RBC  may  require  any  Supplier 
wishing  to  terminate  its  export  sales 
agreement  to  give  RBC  six  months 
written  notice.  RBC  may  require  a 
former  Supplier  not  to  sell  through 
foreign  distributors  with  whom  RBC 
deals  for  a  period  of  two  years  following 
termination. 

Definitions 

1.  Export  Intermediary  meana  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Dated:  March  7, 1994. 
Friedrich  R.  Crupe, 

Acting  Director.  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  94-5885  Fii.-d  3-11-94;  8:45  am) 

BILLING  CODE  lilO-DR-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030194D] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  five 

applications  for  scientific  research 

permits  and  enhancement  f)ermits. 

Notice  is  hereby  given  that  the 
Universitv  of  Idaho,  Department  of  Fish 
and  Wildlife  (P498A),  the  Idaho 
Department  of  Fish  and  Game  (P503N 
and  P503O).  the  U.S.  Army  Corps  of 
Engineers  (P504E),  and  the  Northern 
Wasco  County  Public  Utility  Ehstrict 
{P563)  have  applied  in  due  form  for 
permits  to  take  listed  species  of  Snake 
River  salmon,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  NMFS 
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regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  Parts  217-227). 

The  University  of  Idaho  (P498A)  is 
requesting  a  scientific  research  permit  to 
capture  listed  Snake  River  salmon  in 
order  to  study  the  potential 
effectiveness  of  drawdown  as  a  tool  to 
enhance  downstream  survival  of 
salmonid  smolts.  The  applicant  requests 
this  authorization  for  a  duration  of  six 
years. 

The  U.S,  Army  Corps  of  Engineers 
(P504E)  is  requesting  a  scientific 
research  permit  to  capture  listed  Snake 
River  salmon  in  order  to  study  passage 
through  the  Lower  Granite  dam,  both  for 
project  operation  and  a  possible 
biological  drawdown  test.  The  applicant 
requests  this  authorization  for  a 
duration  of  one  year. 

The  Northern  Wasco  County  Public 
Utilities  District  (P563)  is  requesting  a 
scientific  research  permit  to  capture 
listed  Snake  River  salmon  in  order  to 
monitor  the  effectiveness  of  the  fish 
screens  and  of  the  downstream  bypass 
facility  at  their  hydroelectric  generation 
facility.  The  applicant  requests  this 
authorization  for  a  duration  of  one  year. 

The  Idaho  Department  of  Fish  and 
Game  (IDFG)  is  requesting  two  scientific 
research  and  Enhancement  permits.  The 
first  request  (P503N)  is  for  the 
enhancement  of  Snake  River  spring/ 
summer  chinook  salmon  from  the 
headwaters  of  the  Salmon  River  and 
Sawtooth  Fish  Hatchery.  The  second 
request  (P503O)  is  for  the  enhancement 
of  Snake  River  spring/summer  chinook 
salmon  from  the  East  Fork  Salmon 
River.  IDFG  requests  these 
authorizations  for  a  period  of  five  years 
each. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  ISS,*?  East- 
West  Hwy.,  Silver  Spring,  MD  20910. 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
stafem.ents  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Ser\'ice,  1335 


East-West  Hwy.,  Silver  Spring,  MD 
20910  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503-230-5400). 

Diited:  March  8, 1994. 
William  W.  Fox.  Jr.. 
Director,  Office  of  Protected  Resources, 
National  Marine  Fishenes  Service. 
[FR  Doc  94-5846  Filed  3-11-94.  8:45  am] 

BILUNO  COM  3810-23-P 

[Docket  No.  940256-4055;  LD.  011494AJ 

Information  Relating  to  Bowhead 
Wtiales;  U.S.  Jmplementation  of 
Bowhead  Whale  Strike  Quota  for  1994 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  information  and 
request  for  public  comment. 

SUMMARY:  Information  is  pubhshed  by 
NOAA  for  use  in  the  development  of  the 
U.S.  position  before  the  International 
Whaling  Commission  (IWC)  on  the 
aboriginal/subsistence  take  of  bowhead 
whales  and  in  the  domestic  allocation  of 
the  existing  IWC  quota  for  bowhead 
whales  to  U.S.  natives.  NOAA  is 
soliciting  public  comment  on  the 
proposed  allocation  of  the  IWC 
bowhead  whale  catch  limit  in  1994. 

DATES:  Comments  must  be  submitted  on 
or  before  April  13,  1994. 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Office  of  International 
Affairs,  National  Marine  Fisheries 
Service,  1335  East- West  Highway,  Silver 
Spring.  MD  20910.  A  list  of  doctiments 
reviewed  for  this  action  may  be 
obtained  on  request,  and  the  documents 
examined  during  business  hours  (9  a.m. 
to  5  p.m.)  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Chu,  (301)  71.3-2276. 
SUPPLEMENTARY  INFORMATK)N:  NO.\A  is 
responsible  for  implementation  and 
enforcement  of  the  Marine  Mammal 
Protection  Act  (16  U.S.C.  1361-1407), 
the  Endangered  Species  Ac1  (16  U.S.C 
1531-1543)  and  the  Whaling 
Convention  Act  16  U.S.C.  916-9161).  In 
addition,  it  provides  staff  support  to  the 
U.S.  Commissioner  to  the  IWC  and  to 
the  IWC  Interagency  Committee. 
Consistent  with  these  responsibilities, 
NOAA  develops  positions  for 
implementation  of  the  aboriginal/ 
subsistence  har\'est  of  bowhead  whales 
under  Paragraph  13  of  the  Schedule  to 
the  International  Convention  on  the 
Regulation  of  Whaling,  December  2, 
1946,  62  Stat.  1716,  T.I.A.S.  No.  1849 
(entered  into  force,  November  10,  1948). 


In  order  to  provide  for  review  and 
comment  by  the  public  of  the  data  upon 
which  the  U.S.  positions  are  based,  the 
following  information  is  provided:  (1) 
The  IWC  catch  level  available  for  the 
U.S.  aboriginal/subsistence  bowhead 
whale  harvest  for  1992-1994;  (2)  a 
summary  of  available  bowhead 
scientific  information,  including 
estimates  of  current  population  level 
and  annual  recruitment  rates;  (3)  a 
summary  of  information  on  the  nature 
and  extent  of  aboriginal/subsistence 
need;  (4)  the  level  of  abonginal/ 
subsistence  harvest  limits  which  could 
be  implemented  domestically;  and  (5) 
notice  of  the  availability  of  those 
documents  reviewed  by  NOAA  and 
relied  on  by  the  Under  Secretary  for 
Oceans  and  Atmosphere  in  making  his 
finding  on  the  range  of  harvest  Umits. 
NOA.^  is  soliciting  public  comment  on 
the  proposed  domestic  implementation 
of  the  IWC  bowhead  whale  catch  limit 
for  1994. 

1 .  Catch  Level 

At  the  43rd  Annual  Meeting  of  the 
IWC.  Reykjavik.  Iceland,  May  27-31. 
1 991 .  the  following  catch  limit  was 
established  for  aboriginal/subsistence 
whaling: 

"The  taking  of  bowhead  whales  from  the 
Bcring-Chukchi-Beaufbrf  Seas  stock  by 
aborigines  is  p>enritted.  but  only  when  the 
meat  and  products  of  such  whales  are  to  be 
used  exclusively  for  local  consumption  by 
the  atx>ngines  and  further  provided  that:  For 
each  of  the  years  1992.  1993.  and  1994 
combined,  the  total  number  of  whales  struck 
shall  not  exceed  141,  except  that:  (A)  Any 
unused  strikes  up  to  fen  f)ercent  of  the  total 
strikes  allowed  in  the  years  1989,  1990.  and 
1991  combined  shall  be  carried  forward  from 
those  years  and  added  to  the  combined  total 
of  strikes  for  the  years  1992,  1993,  and  1994; 
and  (B)  in  any  one  year  no  more  than  54 
whales  shall  he  struck  and  no  more  than  41 
shall  be  landed.  (Schedule  to  the  Convention. 
Paragraph  13(b)(l)(i) ) 

2.  Scientific  Information 

At  the  1991  rWC  meeting,  the 
Scientific  Committee  agreed  that  the 
Bering-Chukchi-Beaufort  Sea  population 
of  bowhead  whales  is  between  6,400 
and  9,200  animals,  with  a  most  likely 
estimate  of  7.500  whales.  A  minimum 
estimate  of  the  replacement  yield  (RY) 
was  calculated  to  be  92  whales  per  year, 
and  the  most  likely  replacement  yield 
for  the  population  size  of  7,500  is  254 
whales  per  year.  The  replacement  yield 
defines  the  number  of  new  whales 
annually  joining  the  aduh  population, 
and  it  is  assumed  that,  all  other  things 
l)eing  constant,  up  to  this  number  could 
be  taken  from  the  population  without 
causing  it  to  decline. 
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3.  Aboriginal/Subsistence  Need 

The  Department  of  the  Interior  (DOI) 
conducted  its  analysis  of  the  nature  and 
extent  of  aboriginal/subsistence  need  for 
bovvhead  whales  and  whaling  in  1983, 
and  the  IVVC  adopted  this  method  for 
quantifying  need  in  1986.  DOI 
contracted  for  a  new  study  on  the 
quantification  of  subsistence  and 
cultural  need  for  bowhead  whales  in 
1987,  which  was  presented  at  the  1988 
meeting.  The  new  study  presented  the 
cultural  and  subsistence  need  of  nine 
Alaska  Eskimo  whaling  villages  to  take 
41  landed  bowhead  whales.  This 
quantification  of  need  used  the  same 
method  of  calculation  accepted  by  the 
IWC  in  1986.  This  method  derives  the 
mean  annual  number  of  bowhead 
whales  landed  per  capita  during  a 
specified  historical  period  and 
multiplies  this  mean  by  the  current 
Eskimo  population  of  nine  Alaska 
Eskimo  whaling  villages.  The  result  of 
this  calculation  is  the  total  number  of 
bowhead  whales  these  Eskimo  whaling 
villages  need  to  land  each  year  in  order 
to  meet  their  cultural  and  subsistence 
need. 

When  the  IWC  adopted  this  method  of 
quantifying  need,  members  of  the  IWC 
Aboriginal  Subsistence  Subcommittee 
noted  that  the  quantification  was  based 
on  a  large  but  incomplete  series  of  data 
on  historical  bowhead  landings.  It  was 
also  noted  that  the  quantification  used 
an  inconsistent  data  base  period.  The 
DOI  study  was  initiated  to  correct  these 
deficiencies.  To  complete  the  series  of 
data  on  historical  bowhead  whale 
landings  to  the  extent  possible,  the 
study  undertook  a  comprehensive 
review  of  available  published  and 
unpublished  sources  of  bowhead 
landings.  Remaining  gaps  are  unlikely 
to  be  significantly  reduced  with  further 
searches  for  historic  data  on  bowhead 
landings.  The  data  resulting  from  this 
study  also  permitted  the  use  of  a 
consistent  historical  base  period  for  the 
calculation  of  need.  In  the  prior 
analysis,  the  base  periods  varied  from 
1940  to  1970  and  1950  to  1970.  The  base 
period  now  begins  in  1910.  the  year 
following  the  cessation  of  commercial 
whaling  in  the  Arctic,  and  ends  in  1969, 
prior  to  the  period  of  unusually  high 
bowhead  harvests  in  the  unique 
economic  circumstances  of  the  1970s. 
Therefore,  applying  the  additional 
landed  bowhead  data  and  the  longer 
period  to  the  accepted  method  of 
quantifying  need,  results  in  a  current 
cultural  and  subsistence  need  of  41 
landed  whales. 


4.  Domestic  Harvest  Range 

The  IWC  management  scheme  for 
aboriginal/subsistence  whaling  provides 
(in  Schedule  paragraph  13(a)(2)):  "For 
stocks  below  the  maximum  sustainable 
yield  (MSY)  level  but  above  a  certain 
minimum  level,  aboriginal/subsistence 
catches  shall  be  permitted  so  long  as 
they  are  set  at  levels  which  allow  whale 
stocks  to  move  to  the  MSY  level."  Given 
the  above-stated  estimates  of 
replacement  yields  of  92  (lower  bound) 
to  254  whales  for  the  point  estimate 
recruited  into  the  population  annually, 
an  aboriginal/subsistence  catch  can  be 
permitted  in  1994. 

The  catch  limit  for  bowhead  whales 
for  the  years  1992-1994,  established  by 
the  IWC.  is  141  strikes  plus  13  strikes 
carried  over  from  the  previous  block 
quota  with  no  more  than  54  whales 
struck  and  no  more  than  41  landed  in 
any  one  year.  Of  the  154  total  strikes  for 
1992-1994,  50  bowhead  whales  were 
struck  and  38  were  landed  in  1992,  and 
52  were  struck  and  41  landed  in  1993. 
Therefore,  the  number  under 
consideration  for  allocation  to  the 
Alaska  Eskimo  Whaling  Commission  for 
the  1994  catch  limit  is  52  strikes  or  41 
landed  whales. 

5.  Documents  Reviewed 

A  list  of  the  documents  reviewed  for 
this  action  may  be  obtained  on  request 
(see  ADDRESSES).  The  documents  are 
available  for  public  inspection  during 
the  30-day  public  comment  period  at 
the  same  address. 

(Authority:  16  U.S.C.  918, 1361-1407, 1531- 
43) 

Dated:  January  14, 1994. 
D.  James  Baker, 

Under  Secretary  of  Commerce  for  Oceans  and 
Atmosphere. 
|FR  Doc.  94-5B91  Filed  3-11-94:  8:45  am] 

BILLING  CCCE  3510-22-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committee 

March  31,  1994. 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2  section 
10(a)  and  41  CFR  101-6. 1015(b).  that 
the  Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Lower  Level 
Hearing  Room  (B-1)  at  the 
Commission's  Washington,  DC 
headquarters  located  at  2033  K  Street. 
NW..  Washington.  DC  20581,  on  March 


31.  1994,  beginning  at  1:30  p.m.  and 
lasting  until  5  p.m.  The  agenda  will 
consist  of: 

Agenda 

1.  Presentation/discussion  by  GAO 
staff  of  the  GAO  derivatives  study; 

2.  Presentation/discussion  by  House 
Banking  Committee  staff  of  Cong. 
Leach's  proposed  legislation  to 
strengthen  OTC  derivatives  regulation; 

3.  Discussion/analysis  of  OTC 
derivative  issues  in  Congress  for  the  up- 
coming year  by  representatives  of  the 
House  Energy  &  Commerce  Committee 
and  Senate  Banking  Committee; 

4.  Panel  Discussion  of  Clearing 
Systems  for  Off-Exchange  Instruments, 
including  Multinet  and  the  CBOT's 
Hybrid  Instrument  Transaction  Service; 

5.  Briefing  by  CFTC  Trading  and 
Markets  staff  on  CFTC's  proposed  risk 
assessment  rules;  and 

6.  Wrap-up;  discussion  of  future 
agenda  items. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
these  agenda  matters.  The  Advisory 
Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  the  assessment  of 
issues  concerning  individuals  and 
industries  interested  in  or  affected  by 
financial  markets  regulated  by  the 
Commission.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  23, 
1993  Charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  CFTC  Commissioner  Sheila 
C.  Bair,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  her 
judgement,  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  wxitten 
statement  with  the  Advisory  Committee 
should  mail  a  copy  of  the  statement  to 
the  attention  of:  the  Commodity  Futures 
Trading  Commission  Financial  Products 
Advisory-  Committee,  c/o  Kristyn  H. 
Burnett,'2033  K  Street  NW.. 
Washington.  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Burnett  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 
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Issued  by  the  Commission  in  Washington, 

IX:.  on  March  8,  1994. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Ckx:  94-5839  Filed  3-11-94;  8:45  am] 

BILUNQ  CODE  »35»-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Advisory  Board  on  ttie  Investigative 
Capabilities  of  ttie  Department  of 
Defense;  Change  in  Status  of  Meeting 

AGENCY:  Advisory  Board  on  the 
Investigative  Capabilities  of  the 
Department  of  E)efense,  DOD. 

ACTION:  Notice  of  Advisory  Board 
Meeting;  change  in  status  of  meeting. 

SUMMARY:  On  March  4,  1994,  the 
Department  of  Defense  published  a 
notice  announcing  the  meeting  of  the 
Advisory  Board  on  the  Investigative 
Capabilities  of  the  Department  of 
Defense  (59  FR  10378).  This  notice  is 
published  to  announce  a  change  in  the 
status  of  the  meeting.  All  sessions  on 
March  17,  1994  will  be  open.  Portions 
of  the  meeting  on  March  18.  1994  will 
be  closed.  This  determination  is  based 
upon  the  consideration  that  it  is 
expected  that  the  discussions  will 
involve  classified  matters  of  national 
security.  Such  classified  material  is  so 
intertwined  with  the  unclassified 
material  that  it  cannot  reasonably  be 
segregated  into  separate  discussions 
without  defeating  the  effectiveness  and 
meaning  of  the  closed  portion  of  the 
meeting.  To  permit  all  of  this  Advisory 
Board  meeting  to  be  open  to  the  public 
would  prevent  discussion  of  such 
matters  and  would  greatly  diminish  the 
Board's  findings  or  recommendations  to 
the  Secretary  of  Defense. 

DATES  AND  TIMES:  March  17,  1994  from 
8.30  a.m.-5  30  p.m.  and  March  18,  1994 
from  9  a.m.-12:15  p.m. 

ACDRE?iSES:  1700  N.  Moore  Street,  Suite 

142").  Arlington,  Virpjnia. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Vaughn  Dunnigan,  Deputy  Staff 
Director.  Advisory  Board  on  the 
Investigative  Capabilities  of  the 
Department  of  Defense,  1700  N.  Moore 
Street,  suite  1420,  Arlington,  VA  22209; 
telephone  (703)  696-6055. 

Dated:  March  8,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  94-5794  Filed  3-11-94,  845  ami 

BILLING  CODE  S00O-04-M 


DOD  Advisory  Group  on  Electron 
Devices;  Meetings 

ACTION:  Notice. 

SUMMARY:  Working  Group  B 
(.Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900.  Tuesday,  March  28,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  2011  Crystal  Drive  Suite  307 
Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer.  AGED  Secretariat,  2011 
Crystal  Drive,  Suite  307,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INF0RMATK3N:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretan,-  of  Defense 
for  Acquisition  and  Technology,  the 
Director,  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of     ♦ 
Public  Law  No.  92-463,  as  amended,  (3 
U.S.C.  App.  II§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  9,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

[FR  Doc.  94-5843  Filed  3-11-94.  8  45  am] 

BILUNG  CODE  SOOO-04-M 


DOD  Advisory  Group  on  Electron 
Devices;  Meetings 

ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  clo.sed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday  and  Thursday,  March 
23-24,  1994. 


ADDRESSES:  The  meeting  vnll  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc..  2011  Crystal  Drive,  One 
Crystal  Park,  Suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Weiss,  AGED  Secretariat,  2011 
Crv'stal  Drive,  One  Qy-stal  Park,  suite 
307.  Arlington,  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  the 
Director,  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended.  (5 
U.S.C.  App.  II§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  9. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Dor:.  94-5844  Filed  3-11-94;  8:45  am| 

BILUNG  CODE  SOOO-OMyl 


DOD  Advisory  Group  on  Electron 
Devices;  Meetings 

ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  March  22, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.,  2011  Crystal  Drive.  One 
Dystal  Park,  suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Terry.  AGED  Secretanat.  2011 
Crystal  Drive.  One  Crystal  Part,  suite 
307,  Arlington.  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  the 
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Diretitor,  Advanced  Research  Projects 
Agency  and  the  Militarv'  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  w  hich  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  program.s  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463.  as  amended,  (5 
U.S.C.  App.  II  §  10(d)(1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.SC.  552b(c)(l)(1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Datfd:  March  9.  1994. 
Patricia  L.  Toppings, 

AltHcnate  OSD  Federal  Register.  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-5845  Filed  3-11-94;  8;45  ami 

BILLING  CODE  5000-OJ-M 


Department  of  the  Army 

Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (OEIS)  in 
Conjunction  Witti  Proposed 
Maintenance  Dredging  of  the  Indiana 
Harbor  and  Canal,  and  the 
Construction  of  a  Confined  Disposal 
Facility  (CDF)  at  East  Chicago,  in  Lake 
County,  IN 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Chicago  District.  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  project 
involves  maintenance  dredging  of  the 
Federal  navigation  channel  in  Indiana 
Harbor  and  Canal,  and  construction  and 
operation  of  a  confined  disposal  facility 
(CDF)  for  containment  of  contaminated 
sediments  dredged  from  the  harbor  and 
canal.  Approximately  4.7  million  cubic 
vards  of  sediment  could  be  dredged  and 
confined  during  a  30-year  maintenance 
period  (1998  to  2027).  Alternatives 
include  (but  are  not  limited  to) 
dredging/disposal,  no  action,  and 
innovative  treatment  technologies; 
alternative  CDF  locations  include  the 
ECI.  I-Pit,  and  Inland  Steel  sites.  Major 
features  of  the  recommended  plan 
include  dredging  the  authorized  Federal 
navigation  channel  and  certain  berthing 
areas/dock  faces  adjacent  to  the  channel. 


and  construction  of  a  CDF.  The 
proposed  CDF  would  be  constructed  at 
the  site  of  the  former  Energy 
Cooperative,  Inc.  (ECI).  The  ECI  site  is 
located  along  the  north  bank  of  the  Lake 
George  Brar.ch  of  the  Indiana  Harbor 
Canal,  immediately  west  of  Indianapolis 
Boulevard. 

ADDRESSES:  U.S.  Army  Corp  of 
Engineers,  Chicago  District,  111  N. 
Canal  St..  Chicago,  Illinois  60606-7206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Keity  Ryder,  312-333-7795. 
SUPPLEMENTARY  INFORMATION: 

1.  The  project  would  provide  both 
commercial  navigation  and 
environmental  benefits.  The  U.S. 
Environmental  Protection  Agency  is  a 
cooperating  agency. 

2.  Coordination  regarding  the 
assessment  of  impacts  of  the  project  is 
being  undertaken  with  the  concerned 
agencies,  including  the  U.S. 
Environmental  Protection  Agency,  the 
Indiana  Department  of  Environmental 
Management,  and  local  communities. 

3.  Issues  to  be  addressed  in  the  DEIS 
will  include  impacts  of  dredging, 
impacts  of  CDF  construction  and 
operation,  feasibility  of  innovative 
treatment  technologies,  protection  of 
Lake  Michigan  water  quality  and 
fisheries,  protection  of  groundwater, 
impacts  on  local  communities  and 
industry,  and  future  use  of  the  facility. 

4.  The  scoping  process  has  been 
undertaken  as  part  of  a  program  on- 
going public  participation  and 
interagency  coordination  begun  in  the 
late  1970s.  A  public  meeting  to  discuss 
a  previous  draft  EIS  on  Indiana  Harbor 
and  Canal  was  held  in  East  Chicago  on 
18  March  1986.  Interagency  scoping 
meetings  were  held  on  19  May  1986,  22 
April  1987,  and  25  October  and  12 
December  1988. 

5.  A  public  meeting  will  be  held 
during  the  90-day  public  review  and 
comment  period  for  the  DEIS. 

6.  The  DEIS  is  expected  to  be 
available  to  the  public  in  late  March  or 
early  April  1994. 

Keimeth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

jFR  Doc.  94-5800  Filed  3-11  -94;  8:45  ami 

BILLING  CODE  3710-HN-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain  Involvement  for 
the  Proposed  East  Fork  Poplar  Creek 
Flow  Management  Project  at  the  Oak 
Ridge  Reservation,  Oak  Ridge,  TN 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain 
involvement. 


SUMMARY:  DOE  proposes  to  install  an 
energy  dissipation  chamber  and  a  raw 
water  line  in  the  Y-12  Plant  within  the 
East  Fork  Poplar  Creek  (EFPC) 
floodplain  which  islocated  in  Anderson 
County,  in  the  city  of  Oak  Ridge, 
Tennessee.  In  accordance  with  10  Code 
of  Federal  Regulations  (CFR),  part  1022. 
DOE  will  prepare  a  Floodplain 
Assessment  and  perform  this  proposed 
action  in  a  manner  so  as  to  avoid  or 
minimize  potential  harm  to  or  within 
the  affected  floodplain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  March  29.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to;  R.  J.  Spence.  Manager, 
DOE  Y-12  Site  Office,  U.S.  Department 
of  Energy,  Oak  Ridge  Operations  Office, 
Post  Office  Box  2001,  Oak  Ridge, 
Tennessee  37831. 
FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION,  INCLUDING  A  LOCATION 
MAP,  CONTACT:Susan  D.  Morris,  DP-813, 
U.S.  Department  of  Energy,  Y-12  Site 
Office,  Post  Office  Box  2001,  Oak  Ridge. 
Tennessee  37831,  615-576-3545 
(telephone),  615-576-8019  (fascimile). 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLAND 
ENVIRONMENTAL  REVIEW  REOUIREMENTS, 
CONTACT:  Carol  M.  Bor^.;strom,  Director, 
Office  of  NEPA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S\V., 
Washington.  DC.  20585,202-586-1600 
or  800-472-2756 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  install  a  concrete  box  with 
2  weirs  (obstructions  placed  in  a  stream, 
diverting  water  for  measuring  the  rate  of 
flow)  and  a  raw  water  line  to  manage 
the  flow  of  the  EFPC.  The  action  would 
take  place  at  the  headwaters  of  the 
creek,  which  are  located  within  the 
boundaries  of  the  Y-12  Plant.  The  open 
box  would  be  approximately  12  by  14 
feet  and  emplaced  at  the  edge  of  the 
creek  bank  to  allow  for  proper  diffusion 
and  mixing  of  the  added  water  with 
creek  headwaters.  Additional  water 
would  be  provided  by  extending;  the 
existing  raw  water  line  from  the  Clinch 
River.  As  part  of  the  proposed  action,  a 
Best  Management  Practices  Plan  will  be 
prepared  to  identify  the  necessary  steps 
to  minimize  potential  impacts  to  the 
creek. 

The  addition  of  Clinch  River  water  to 
the  creek  is  required  by  the  Tennessee 
Department  of  Environment  and 
Conservation  in  order  to  guarantee  a 
minimum  base  fiow  as  the  limitations 
established  in  the  Y-12  Plant  National 
Pollutant  Discharge  Elimination  System 
permit  are  based  on  management  of  the 
fiow  in  Lhe  EFPC.  Additional  water  will 
not  be  added  when  the  fiow  in  the  creek 
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is  above  this  established  minimum  flow, 
such  as  during  storm  events. 

In  accordance  with  DOE  regulations, 
"Compliance  with  Floodplains/ 
Wetlands  Environmental  Review 
Requirements,"  10  CFR  part  1022,  DOE 
will  prepare  a  Floodplain  Assessment 
for  this  proposed  DOE  action.  After  DOE 
issues  the  assessment,  a  Floodplain 
Statement  of  Findings  will  be  published 
in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  this  7th  day 
of  \f arch  1994. 
Eugene  G.  Grewis, 

Associate  Deputy  Assistant  Secretary  for 
Military  Application,  Defense  Programs. 
[PR  Doc.  94-5897  Fiind  3-11-94:  845  am) 

BILLING  CODE  645O-01-PM 


Morgantown  Energy  Technology 
Center  Financial  Assistance  Award 
(Potential  Sources  Sought) 

AGENCY:  Department  of  Energy  (DOE), 
Morgantown  Energy  Technology  Center. 
ACTION:  Expressions  of  interest. 

SUMMARY:  The  U.S.  Department  of 
Energy  is  seeking  expressions  of  interest 
for  the  Office  of  Environmental 
Management  Technology  Leveraging 
Initiative.  The  Ofhce  of  Environmental 
Management  was  established  in 
November  1989  and  was  tasked  with 
cleaning  up  the  legacy  of  environmental 
pollution  at  DOE  weapons  complex 
facilities,  preventing  further 
environmental  contamination,  and 
instituting  responsible  environmental 
management.  The  magnitude  and 
complexity  of  many  aspects  of  this 
mission  are  such  that  it  cannot  be 
achieved  using  existing  technology 
without  incurring  high  costs.  The 
technology  leveraging  initiative  is  to 
transfer  into  practice  technologies 
developed  by  DOE  in  its  national 
laboratories  or  in  other  agreements.  It 
will  also  be  beneficial  to  the  nation  if 
the  new  or  improved  technologies 
developed  to  clean  up  the  DOE  weapons 
complex  facilities  can  be  used  by  other 
government  agencies  and  for  other 
industrial  cleanup  applications. 
Considering  that  DOE  and  the  world 
market  needs  for  environmental  cleanup 
are  immense,  there  is  a  large  potential 
market  for  technology  transfer. 
Consequently,  cost  sharing  will  be  a  key 
consideration.  It  is  anticipated  that  this 
activity  will  be  partially  DOE  funded  at 
initiation,  and  will  mature  to  self 
sufficiency  with  little  or  no  Government 
funding. 

FOR  FURTHER  INFORMATION  CONTACT: 
D.  Denise  Riggi,  1-07,  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880. 


Morgantown.  West  Virginia  26507- 
0880,  Telephone:  (304)  291-4241. 
SUPPLEMENTARY  INFORMATION:  It  is 
envisioned  that  the  work  scope  will 
address  methods  for  environmental 
technology  integration  and  transfer, 
which  means  facilitating  the  licensing  of 
DOE  funded  technologies,  guiding  the 
startup  of  new  venture  companies  with 
DOE  developed  technologies, 
identifying  markets  and  assessing  the 
commercial  potential  of  the  DOE 
developed  technologies,  and  promoting 
coordination  between  DOE  and  U  S.- 
based  industry  to  address 
environmental  cleanup  technology 
development  issues  of  mutual  interest. 
The  developed  technologies  are  in  the 
following  focus  areas:  (1)  Contaminant 
Plume. Containment  and  Remediation, 
(2)  Mixed  Waste  Characterization, 
Treatment,  and  Disposal.  (3)  High-Level 
Waste  Tank  Remediation,  (4)  Landfill 
Stabilization,  and  (5)  Facility 
Transitioning,  Decommissioning,  and 
Final  Disposition. 

Interested  parties  should  provide: 
statements  of  experience  and 
capabilities  in  both  the  technical  and 
business  aspects  specifically  associated 
with  the  focus  areas  and  work  scope; 
your  perception  of  the  discussed 
activity:  a  name  and  telephone  number 
for  a  point  of  contact;  and  t>e  limited  to 
5  pages.  Statements  .should  be  submitted 
to  the  attention  of  D.  Denise  Riggi,  U.S. 
Department  of  Energy.  Morgantown 
Energy  Technology  Center.  P.O.  Box 
880.  Morgantown .'WV  26507-0880. 
Closing  date  for  the  submission  of 
statements  of  interest  is  fifteen  (15)  days 
from  the  publication  date  of  this  notice. 

This  notice  is  for  information  and 
planning  purposes,  does  not  constitute 
a  request  for  proposal  and  is  not  to  be 
construed  as  a  commitment  by  the 
Government  to  issue  a  solicitation  or 
enter  into  an  award. 

Issued  in  Washington.  DC.  March  4,  1994. 
Randolph  L.  Kesiing, 

Acting  Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

(FR  Doc.  94-5898  Filed  3-11-94:  8:45  am| 

BILLING  CODE  64SO-01-M 


Notice  of  Public  Meeting  to  Discuss 
the  Environmental  Assessment  for 
Proposed  Interim  Storage  of  Highly 
Enriched  Uranium  Above  the  Maximum 
Historic  Level  at  the  Y-12  Plant,  Oak 
Ridge,  TN 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  DOE  has  scheduled  a  public 
meeting  in  Oak  Ridge,  Tennessee,  on 


Thursday,  March  24,  1994,  to  provide  a 
public  briefing,  receive  comments,  and 
answer  questions  fro.m  the  State  of 
Tennessee  and  stakeholders  on  the 
predecisional  draft  Environmental 
Assessment  (EA)  for  the  Proposed 
Interim  Storage  of  Highly  Enriched 
Uranium  (HEU)  above  the  maximum 
historic  levels  at  the  Y-12  Plant,  Oak 
Ridge,  Tennessee.  The  Y-12  Plant, 
which  is  part  of  the  DOE-owned  Oak 
Ridge  Reservation,  located  20  miles 
west  of  Knoxville,  Tennessee,  has  had  a 
mission  to  store  HEU  since  the  World 
War  II  era.  Since  1964,  HEU  used  in  the 
production  of  nuclear  weapons  was 
recycled  from  HEU  stockpiled  at  the  V- 
12  Plant.  Because  the  United  States  has 
now  ceased  production  of  nuclear 
weapons,  DOE  must  hold  its  excess 
HEU  in  storage  until  a  decision  on  long- 
term  disposition  is  made  by  an  ^ 
interagency  task  force  recently  formed 
by  President  Clinton.  The  Department  of 
Energy  will  also  discuss  its  overall 
nuclear  materials  storage  and 
disposition  planning  activities. 

The  purpose  of  this  meeting  is  to 
provide  the  State  of  Tennessee  and 
other  stakeholders  an  opportunity  to 
discuss  the  EA  and  the  Department's 
long-term  plans  for  disposition  of 
special  nuclear  materials.  Ail  interested 
and  affected  individuals  arc  invited  to 
participate  in  the  public  meeting  which 
will  be  held  at  the  Pollard  Auditorium, 
Oak  Ridge  Associated  Universities.  Oak 
Ridge,  Tennessee,  from  9  a.m.  to  9  p.m. 
on  Thursday.  March  24.  1994.  During 
the  morning  and  afternoon  sessions  (9 
a.m.  to  5  p.m.)  the  Department  proposes 
to  discuss  the  EA  and  its  nuclear 
materials  disposition  activities.  During 
the  evening  session  (6  p.m.  to  9  p.m.) 
the  morning  and  afternoon  sessions  will 
be  summarized  and  the  public  will  have 
further  opportunity  to  ask  questions  and 
discuss  the  EA.  Department  of  Energy 
officials  from  Oak  Ridge,  Tennessee, 
and  Headquarters  in  VVashington,  DC. 
will  be  present  at  each  of  the  sessions 
to  answer  questions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  D.  Morris,  DP-183,  U.S. 
Department  of  Energy,  Y-12  Site  Office. 
Post  Office  Box  2001,  Oak  Ridge, 
Tennessee  37831,  615-576-3545. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Department  of  Energy  National 
Environmental  Policy  Act  Implementing 
Procedures  (10  Code  of  Federal 
Regulations  1021.301).  the  Department 
is  required  to  provide  EAs  to  the  host 
State  for  review  prior  to  issuing  its 
decision.  A  copy  of  this  predecisional 
EA  was  provided  to  the  State  of 
Tennessee  on  March  2.  1994. 
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Notices  were  placed  in  local 
newspapers  inviting  the  general  public 
t>>  review  and  provide  comments  to  IX)E 
on  the  ELA.  Copies  of  the  EA  were  placed 
in  the  following  DOE  Reading  Rooms: 

L'  S.  Department  of  Energv'.  Public 
Reading  Room.  Federal  OfTice 
Building,  200  Administration  Road. 
Oak  Ridge,  Tennessee  37831. 

The  DOE  Freedom  of  Information  Room, 

Room  lE-190,  Forrestal  Building. 

1000  Independence  Avenue  SW.. 

Washington.  DC  20585. 

Issuw!  in  Washington.  DC.  on  this  7th  dav 
i.fM.irLh  199-1. 
Charles  J.  Beers.  Jr.. 

Bear  Admiral.  U.S.  Na\y.  Deputy  Ast,i^tant 
S(^:retarv  for  Military  Applicatiov  and 
Stockpile  Support.  Defensie  Programs. 
|FK  Dtx.  94-5986  Filed  3-11-94;  8:45  ami 

0LLING  CODE  taO-OI-M 


Federal  Energy  Regulatory 
Commission 

[=>ro)ect  No.  24e&-002  VWisconsin] 

Wisconsin  Electric  Power  Co.; 
Availability  of  Draft  Environmental 
Assessment 

March  8,  1994. 

In  acoordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
4,S6,  52  FR  47897).  the  Office  of 
Hvdropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Pine  Hydroelectric  Project, 
located  on  the  Pine  River  in  Florence 
Countv.  Wisconsin,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  proiect.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
e.xistino  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
protective  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Qipitol  Street.  NW., 
Washington,  DC  2042B. 

Any  comments  should  be  filed  within 
45  davs  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  Fox  further 


information,  contact  Tom  Camp  at  (202) 

219-2832. 

Linwood  K.  Miatsaa,  fr., 

Acting  SecrpJffry. 

(FR  Doc.  94-5813  Filed  3-11-94;  8:45  ami 

BILUNO  CODE  CTir-OI-M 


[Docket  No.  EG94-32-O00,  et  alj 

El  Services  Canada  Limited,  et  a1.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  8.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EI  Services  Canada  Limited 

(Docket  No.  EG94-32-000I 

On  March  3,  1994  EI  Ser\'ices  Canada 
Limited  ("EI  Canada")  cJo  Kelly  A. 
Tom.blin.  Energy  Initiatives,  Inc..  One 
Upper  Pond  Road,  Parsippany.  New 
Jersey  07054  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

El  Canada  states  in  its  application  tliat 
it  is  a  Nova  Scotia  corporation  formed 
to  provide  certain  operation  and 
maintenance  servic:es  to  an  electric  and 
steam  generating  facility  to  he  located  in 
BrookJvn,  the  Province  of  Nova  Scotia. 
Canada,  which  facility  will  be  owned  by 
Brooklyn  Energy  Limited  Partnership,  a 
Nova  Scotia  limited  partnership. 

Comment  date:  March  25.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  AES  Power,  Inc. 

[Docket  No.  ER94-89O-0OO1 

Take  notice  that  on  March  4,  1994. 
AES  Power  Inc.  tendered  an  amendment 
to  its  earlier-filed  application  in  this 
docket  for  approval  to  market  capacity 
and  energy  at  market-based  rates. 

Comment  dafe:  March  18.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  UtiliCorp  United  Inc. 

[Docket  No.  ES94- 17-0001 

Take  njotice  that  on  February  28.  1994, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
an  appUcation  under  §  204  of  the 
Federal  Power  Ac1  seeking  authorization 
to  issue  up  to  $1.2  million  of  its 
Common  Stock  (approximately  40.000 
shares)  for  the  acquisition  of  a  heating, 
ventilating  and  air  conditioning 
company.  Also.  UtiliCorp  requests 
exemption  from  the  Commission's 
competitive  bidding  regulations. 


Comment  date:  March  28,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  .should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulaton,  Coramission, 
825  North  Capitol  Street.  N.E., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\-e  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Actirtf;  Secretary 

[FR  Doc  94-5830  Filed  3-11-94,  8;45  am] 
BILUNG  CODE  6717-01-P 

[Docket  No.  CP94-260-000,  et  al.) 

Algonquin  Gas  Transmission 
Company,  et  al.;  Natural  Gas 
Certificate  Filings 

Mcirch  8.  1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Algonquin  Gas  Transmission 
Company 

iD(X  kot  No  CJ^94-260-OO0l 

Take  notice  that  on  March  2, 1994. 
Algonquin  Gas  Transmission  Company 
("Algonquin").  1264  Soldiers  Field 
Road,  Boston,  Massachusetts  02135, 
filed  in  DocJ^et  No.  CP94-260-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Algonquin  to  (i)  transport 
gas  on  a  pipeline  lateral  for  Canal 
Electric  Company  ("CEC")  and  Montaup 
Electric  Company  ("MEC")  (CEC  and 
MEC  are  collectively  referred  to  herein 
as  "Customer")  pursuant  to  a  proposed 
new  Rate  Schedule  X-40,  and  (ii)  to 
construct  and  operate  facilities 
necessarv  to  perform  such  service,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Algonquin  proposes  to  construct  and 
operate  facilities  and  transport  on  a  firm 
basis  up  to  75,000  MMBtu  per  day  of 
natural  gas  through  such  facilities  under 
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a  new  Rate  Schedule  X-40  for 
Customer.  Algonquin  states  that 
Customer  intends  to  use  the  natural  gas 
transported  hereunder  as  hiel  for  Unit 
No.  2  of  the  electric  generating  station 
in  Sandwich,  Massachusetts. 
Specifically,  Algonquin  proposes  to 
construct,  own  and  operate  a  pipeline 
lateral,  meter  station,  and  appurtenant 
facilities  (the  "Canal  Lateral"). 
Algonquin  states  that  the  Canal  Lateral 
will  extend  from  a  point  on  Algonquin's 
existing  G-8  system  in  Bourne, 
Massachusetts  along  the  north  side  of 
the  Cape  Cod  Canal  to  an  agreed  upon 
point  of  interconnection,  at  or  near  the 
Bourne/Sandwich  town  line,  with 
facilities  to  be  constructed  by  Customer 
for  purposes  of  receiving  the  gas. 
Algonquin  states  that  Customer  is  filing 
a  contemporaneous  petition  for 
declaratory  order  requesting  that  the 
Commission  declare  its  facilities  to  be 
noniurisdictional. 

Algonquin  states  that  transportation 
service  under  proposed  Rate  Schedule 
X-40  will  consist  of  receipt  of  gas  at  the 
head  of  the  Canal  Lateral  and  delivery 
to  Customer's  facilities  at  the  terminus 
of  the  Canal  Lateral.  Algonquin  states 
that  transportation  service  upstream  of 
the  Canal  Lateral  will  be  provided 
through  existing  facilities  under  existing 
open  access  rate  schedules,  including 
firm  transportation  obtained  through 
capacity  release  or  interruptible 
transportation.  Customer  and  Algonquin 
have  executed  a  precedent  agreement 
contemplating  firm  transportation 
service  for  a  fourteen  year  term  under 
proposed  Rate  Schedule  X-40  and 
construction  of  the  following  facilities 
necessary  to  provide  that  service: 

1.  4.0  miles  of  18-inch  pipeline 
extending  from  the  interconnection  of 
Algonquin's  existing  G-8  and  G-11 
System  in  Bourne,  Massachusetts  along 
the  north  side  of  the  Cape  Cod  Canal  to 
an  agreed  upon  point  of  interconnection 
with  facilities  to  be  constnicted  by 
Customer  at  or  near  the  Bourne/ 
Sandwich,  Massachusetts  town  line. 

2.  Line  pressure  measurement  meter 
station  adjacent  to  the  existing 
Algonquin  Sagamore  Meter  Station, 
consisting  of  measurement  facilities 
with  fiow  control  capability,  a  remote 
terminal  unit,  and  utilities  for  data 
transmission,  valves  and  other 
associated  equipment. 

3.  Expansion  of  the  existing  G-1 1 
System  tap  valve  site  and  construction 
of  a  new  valve  site  at  the  upstream  and 
downstream  ends  of  the  Canal  Lateral 
respectively. 

Algonqum  states  that  the  facilities 
would  be  constructed  during  the 
summer  and  fall  of  1995  for  an  in- 
service  date  of  November  1.  1995.  The 


cost  of  the  facilities  is  estimated  to  be 
approximately  $7.5  million.  The 
proposed  monthly  demand  charge  for 
service  under  Rate  Schedule  X-40  is 
S2.4986  per  MMBtu. 

Comment  dofe.  March  29,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources  Companv 

[Docket  No.  CP94-262-OO0I 

Take  notice  that  on  March  2, 1994, 
Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-262-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  certain  facilities  in  Arkansas  to 
Arkansas  Louisiana  Gas  Company  (ALG) 
under  AER's  blanket  certificate  issued 
in  Docket  Nos.  CP82-384-000  and 
CP82-384-001  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  states  that  it  proposes  to  abandon 
1.300  feet  of  2-inch  plastic  pipe  (AER's 
Line  KM-9)  and  two  1-inch  delivery 
taps  in  Union  County,  Arkansas.  Line 
ICM-9  was  constructed  in  1923  and 
certificated  in  AER's  Grandfather  Docket 
No.  G-252,  it  is  stated.  AER  says  that 
Line  KM-9  has  been  used  to  deliver  gas 
to  five  ALG  domestic  customers  in  a 
rural  area.  AER  states  that  there  are  no 
industrial  or  prospective  industrial 
customers  on  this  line.  It  is  further 
stated  that  ALG  would  continue  to 
secure  the  appropriate  supply 
arrangements  and  provide  deliveries  to 
the  rural  customers.  Therefore,  AER 
says  that  no  services  to  the  customers 
would  be  abandoned. 

Comment  date:  April  22,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Canal  Electric  Company  and 
Montaup  Electric  Company 

[Doci^et  No.  CP94-264-O00I 

Take  notice  that  on  March  1,  1994, 
Canal  Electric  Company,  One  Main 
Street  Post  Office  Box  9150  Cambridge, 
Massachu.setts  02142-9150,  and 
Montaup  Electric  Company,  One  Liberty 
Square  Post  Office  Box  23.33  Boston, 
Massachusetts  02107.  (Jointly  referred  to 
as  Petitioners)  filed  in  Docket  No.  CP94- 
264-000  a  request  for  a  declaratory 
order  that  Petitioners  construction  and 
operation  of  certain  facilities  are  not 
subject  to  the  Commission's  jurisdiction 
under  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 


Petitioners  state  that  they  intend  to 
coiistruct  and  operate  facilities  designed 
to  receive  natural  gas  supplies  from  a 
new  lateral  pipeline  to  be  constructed 
by  Algonquin  Gas  Transmission 
Company  (Algonquin)  and  to  deliver 
those  gas  supplies  to  Generating  Unit 
No.  2  at  the  Canal  Electric  Plant  located 
in  Sandwich,  Massachusetts. 

Specifically,  Petitioners  proposes  to 
construct,  own,  and  operate 
approximately  4,600  feet  of  18-inch 
pipeline.  Petitioners  state  that 
approximately  3,300  feet  of  this  will  be 
located  on  Canal  Plant  property  and 
approximately  1,300  feet  will  extend 
from  the  Canal  Plant  property  to  the 
point  of  interconnection  with  new 
facilities  to  be  constructed  by 
Algonquin.  In  addition.  Petitioners  state 
that  they  will  construct  appurtenant 
pressure  regulating  and  heating 
facilities.  Petitioners  state  that  their 
pipeline  facilities  would  originate  on 
the  property  of  the  existing  Canal  Plant, 
proceed  in  a  northwesterly  direction, 
cross  under  the  Cape  Cod  Canal,  and 
terminate  at  a  point  located  north  of  the 
Cape  Cod  Carial.  at  or  near  the  Bourne/ 
Sandwich  town  line,  where  they  would 
interconnect  with  the  interstate  natural 
gas  transmission  facilities  proposed  for 
construction  by  Algonquin  in  Docket 
No.  CP94-26^-000.  Petitioners  state  that 
the  facilities  will  be  constructed  for  the 
purpose  of  receiving  supplies  of  natural 
gas  for  use  only  asfuel  for  Canal  Unit 
No.  2.  and  will  not  be  used  to  transport 
or  sell  natural  gas  to  any  third  party. 

Petitioners  request  that  the 
Commission  rule;  (1)  That  Petitioners 
will  not  become  natural  gas  companies 
subject  to  the  jurisdiction  of  the 
Commission  by  virtue  of  their 
owiiership  and  operation  of  pipeline 
facilities;  (2)  that  Petitioners  proposed 
facilities  will  not  be  used  in  interstate 
commerce;  and  (3)  the  service  to  be 
provided  by  Petitioners  facilities  will 
not  occur  in  interstate  commerce. 

Comment  date:  March  29,  1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

4.  Arkla  Energy  Resources  Company 

[Docket  No.  CP94-267-0001 

Take  notice  that  on  March  4,  1994. 
Arkla  Energy  Resources  Company 
("AER  "),  1600  Smith  Street,  Houston. 
Texas  77002,  filed  in  Docket  No.  CP94- 
267-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  replacement  and  reanangement  of 
existing  mainline  pipeline, 
abandonment  of  minor  storage  and  gas 
supply  facilities  and  certain  mainline 
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enhancements  to  its  pipeline  system  in 
Arkansas.  Louisiana  and  Texas. 

AER  specifically  proposes  to  do  the 
foUowing  replacement  activities:  (a) 
Reclaim  Line  F  in  Louisiana.  87  miles 
of  20-inch  Dresser-coupled  pipe  and 
replace  it  with  91  miles  of  20-inch 
welded  steel  pipe  and  rate  the  MAOP  to 
inoo  psig  or  greater:  (b)  re-route  a 
portion  of  Line  F  in  Claiborne  Parish. 
Louisiana  to  connect  to  AER's  Ruston 
Storage  Field  and  abandon  in  place  Line 
1-F  and  Line  FT-5;  (c)  reclassify 
approximately  8.2  miles  of  Line  F  in 
Caddo  Parish.  Louisiana  and  operate  it 
as  a  low  pressure  gas  supply  line;  and 
(d)  abandon  55  inactive  delivery  taps 
and  rearrange  eleven  existing  delivery 
taps,  all  ser%-ing  Arkansas  Louisiana  Gas 
Company.  AER  states  that  these 
replacement  activities  are  estimated  to 
cost  S48.6  million. 

AETR  also  specincally  proposes  to  do 
the  following  mainline  enhancements: 

(a)  ln<;1all  a  mainline  compressor 
station,  two  2.250  h.p.  compressor  units, 
on  Line  F  near  the  Ruston  Storage  Field 
and  rearrange  the  existing  Ruston 
Storage  Compressor  unit  to  perform 
both  mainlme  and  storage  operations; 

(b)  install  approximately  2.2  miles  of  20- 
inch  pipeline  (Line  ACT— 4)  at  the 
discharge  side  of  AER's  Malvern 
Compressor  Station  on  Line  AC  to  Line 
S-3-S  in  Hot  Spring  County.  Arkansas; 
and  (c)  uprate  the  MAOP  on  AER's  Line 
S  from  880  psig  to  930  and  abandon 
2.208  feet  of  Line  S  in  Harrison  County. 
Texas.  AER  slates  that  these  mainline 
enhancements  are  estimated  to  cost 
S12.4  million. 

Comment  da(e.- March  29,  1994.  in 
accordance  wfth  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  .^ny  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
inter\ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Reyulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  [le  taken  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  ^Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  furtiier  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commiission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and./or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  tifie  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
inter\en€  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  pnnided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  appficant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  profKJsed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 
jFR  D(x:.  94-5832  Filed  3-11-94;  8:45  am) 

BILLING  CODE  S717-01-P 


[Docket  No.  ER94-;j0e-000] 

Keystone  Cogeneration  Service 
Company 

March  4.  1994. 

Take  notice  that  on  February  23.  1994, 
Keystone  Cogeneration  Service 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  21 1 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedm-es  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  18,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
IFR  Doc.  94-5831  Filed  3-11-94;  8:45  ami 

BILLING  CODE  e717-01-«l 


[Docket  No.  PR93-3-000] 

Montana  Power  Company;  Informal 
Settlement  Conference 

March  8.  1994. 

Take  notice  that  an  informal 
settlement  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
Monday,  March  21,  1994,  at  11  AM.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426. 

Attendance  will  be  limited  to  the 
parties  and  staff.  For  additional 
information,  please  contact  Mark 
Hegerle  at  (202)  208-0927. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-5814  Filed  3-11-94;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RF»93-1 09-010] 

Williams  Natural  Gas  Company; 
Proposed  Change  in  FERC  Gas  Tartff 

March  8.  1994. 

Take  notice  that  on  March  4.  1994, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  Third  Revised  Sheet 
Nos.  6  and  6A  to  its  FERC  Gas  Tariff. 
Se<:ond  Revised  Volume  No.  1.  The 
proposed  effective  date  of  these  tariff 
sheets  is  March  1.  1994. 

WNG  states  that  it  tenders  the  above 
tariff  sheets  for  the  purpose  of  placing 
an  interim  rate  reduction  of 
approximately  S12  million  into  effect 
pending  final  resolution  of  the  general 
rat€  proc.eeding  in  this  docket. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  Commission's  official  senice  list  in 
this  docket,  as  well  as  on  all 
jurisdictional  customers  and  interested 
state  commissions. 
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Any  p>erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  section  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  March  15, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sen,'e  to  make  protesfants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 
[FR  Doc.  94-5815  Filed  3-11-94;  8;45  am) 

BILLING  CODC  871T-0>-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Ozone  Design  Value  Study  of  the  Clean 
Air  Act  Amendments  of  1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  draft 
report  on  the  Clean  Air  Act  Ozone 
Design  Value  Study  for  public  review 
and  comment. 

SUMMARY:  Sedion  183(g)  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990 
requires  the  Administrator  to  conduct  a 
study  of  whether  the  methodology  in 
use  by  the  EPA,  as  of  the  date  of 
enactment,  for  establishing  a  design 
value  for  ozone,  provides  a  reasonable 
indicator  of  the  ozone  air  quality  of 
ozone  nonattainment  areas.  The  EPA  is 
directed  to  obtain  public  review  of  the 
study  report  prior  to  submitting  the 
report  to  Congress. 

The  focus  of  the  Ozone  Design  Value 
Study  is  EPA's  ozone  design  value 
methodology.  A  design  value  may  be 
viewed  intuitively  as  a  concentration 
value  used  to  quantify  the  degree  to 
which  the  level  of  an  air  quality 
standard  has  been  exceeded.  With  the 
wording  of  the  ozone  standard,  the 
appropriate  design  value  is  the 
concentration  with  expected  number  of 
exceedances  equal  to  1.  These  ozone 
design  values  were  used  to  classify  areas 
as  marginal,  moderate,  serious,  severe, 
or  extreme  in  accordance  with  the 
provisions  of  the  1990  Clean  Air  Act 
Amendments. 

This  notice  announces  the  availability 
of  a  draft  report  of  the  Clean  Air  Act 
Ozone  Design  Value  Study  for  public 
review  and  conunenl. 


DATES:  Comments  must  be  received  on 
or  before  April  14,  1994. 
AVAILABILITY  Of  DRAfT  REPORT:  Single 
copies  of  the  report  are  available  from 
the  U.S.  EPA  Library  tMD-35),  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-2777. 
Please  refer  to  "The  Clean  Air  Act 
Ozone  Design  Value  Study.  " 
FOR  FURTHER  INFORMATKJN  CONTACT:   • 
Mr.  Warren  P.  Freas  at  (919)  541-5469, 
Data  Analysis  Section.  Monitoring  and 
Reports  Branch  (MD-14).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

Dated:  March  4. 1994. 

Ann  E.  Goode, 

Acting  Assistant  Administrator  for  Air  and 
Badiation. 

(FR  Doc.  94-5872  Filed  3-11-94;  8:45  amj 

BILUNG  COO€  &560-&0-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  the  Export-lmporf  Bank 
of  the  United  States 

SUMMARY:  The  Advisory  Committee  was 
established  by  PL  98-181,  November 
30,  1983,  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  to  the  United 
States  Congress. 

TIME  AND  PLACE:  Tuesday? March  29, 
1994,  from  9:30  a.m.  to  12:10  p.m.  The 
meeting  will  be  held  at  Eximbank  in 
Room  1143.  811  Vermont  Avenue  NW  . 
Washington,  DC  20571. 
AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Advisory  Committee  Role  and 
Responsibilities;  Financial  and  Budget 
Status  Report;  Update  on  Reinventing 
Eximbank;  Discu.ssion  of  Topics  for 
Future  Advisory  Committee  Meetings; 
and  other  topics. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Loretta 
Carrier.  Room  1112,  811  Vemiont 
Avenue  NW..  Washmgton.  DC  20571, 
(202)  566-8893,  not  later  than  March  28, 
1994.  If  any  person  wishes  auxiliary 
aids  (such  as  a  sign  language  interpreter] 
or  other  special  accommodations,  please 
contact,  prior  to  March  24,  1994,  Loretta 


Carrier,  Room  1112.  811  Vermont 
Avenue  NW.,  Washington.  DC  20571, 
Voice:  (202)  566-8893  or  TDD:  (202) 
535-3913. 

FURTHER  IHFORMATON:  For  further 
information,  contact  Loretta  Carrier. 
Room  1112,  811  Vermont  Avenue,  NW.. 
Washington,  DC  20571,  (202)  566-«893. 
Tarazen  C  Rettan, 

Vice  President.  Management  Services  and 
Human  Fesources. 

IFR  Doc.  94-5979  Filed  3-11-94.  8.45  ara| 

BILLING  CODE  6690-0 V-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-1013-OR1 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1013-DR).  dated  March  3.  1994. 
and  related  determinations. 
EFFECTIVE  DATE:  March  3.  IQ04 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  3,  1994,  the  President  declared  a 
major  disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Rehef  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  severe  winter  storms,  freezing, 
and  flooding  on  January  Ift-February  14, 
1994.  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Reiitrf  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  L  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  fwovide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
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Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  J.  Rolando  Sarabia  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  Colbert,  Cullman, 
Dekalb.  Franklin.  Lauderdale,  Lawrence. 
Limestone.  Marshall  and  Winston 
Counties  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

James  L.  Witt, 

Director 

|FR  Doc.  94-5864  Filed  3-11-94;  8:45  ami 

B.LLING  CODE  87ia-02-M 


FEDERAL  RESERVE  SYSTEM 

Cambridgeport  Mutual  Holding 
Company,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  mclude  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  7, 
1994. 

A.  Federal  Reserve  Bank  of  Boston 
(RolH'rt  M  Bradv,  Vice  President)  600 


Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

2  Cambridgeport  Mutual  Holding 
Company,  Cambridge.  Massachusetts;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Cambridge  Bancorp. 
Cambridge.  Massachusetts,  and  thereby 
indirectly  acquire  Cambridgeport 
Savings  Bank.  Cambridge. 
Massachusetts.  Cambridgeport  Savings 
Bank,  upon  the  reorganization,  will 
continue  to  participate  in  the 
Massachusetts  Savings  Bank  Life 
Insurance  program. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

J.  Hibernia  Corpotation,  New 
Orleans.  Louisiana;  to  merge  with 
Commercial  Bancshares.  Inc..  Abbeville. 
Louisiana,  and  thereby  indirectly 
acquire  First  Commercial  Bank, 
Franklin.  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  9.  1994. 
lennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
jFR  Doc.  94-5892  Filed  3-11-94;  8:45  ami 

BILUNG  CODE  6210-01-f 


Norwest  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c.)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 


conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  28, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (]ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

].  Nonvest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  through  its 
subsidiary,  Norwest  Investment 
Services.  Inc.,  Minneapolis.  Minnesota, 
the  discount  brokerage  business  of  First 
National  Bank  of  Detroit  Lakes.  Detroit 
Lakes.  Minnesota,  a  subsidiary  of 
Norwest  Corporation,  and  thereby 
engage  in  full-service  brokerage 
activities,  government  securities,  and 
limited  underwriting  activities, 
pursuant  to  §§  225.25(b)(15)  and  (b)(16) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  9, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-5893  Filed  3-11-94;  8:45  ami 

BILLING  CODE  6210-01-f 


Walter  E.  Ollech,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  4,  1994. 
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A.  Federal  Reserve  Bank  of  Chicago 

(James  A,  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Walter  E.  Oy/ec/i,  Neillsville, 
Wisconsin:  to  retain  11.01  percent  of  the 
voting  shares  of  VVithee  Bank  Shares, 
hic,  VVithee,  Wisconsin,  and  thereby 
indirectly  acquire  State  Bank  of  Withee, 
Witliee,  U'iscon.sin. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  City  Bankshares,  Inc..  ESOP;  Bruce 
W.  Day  and  Carl  L.  Short,  Co-Trustees. 
Oklahoma  City.  Oklahoma,  to  acquire  an 
additional  0.79  percent,  for  a  total  of 
1.5.92  percent  of  the  voting  shares  of 
City  Bankshares,  Inc..  Oklahoma  Qty, 
Oklahoma,  and  thereby  indirectly 
acquire  City  Bank  &  Tru.st,  Oklahoma 
City.  Oklahoma. 

2.  Pvter  and  Elizabeth  Field, 
Newcastle,  Wyoming,  to  acquire  an 
additional  3.74  percent,  for  a  total  of 
17.84  percent  of  the  voting  shares  of 
Union  Bank  Corporation.  Upton. 
Wyoming,  and  thereby  indirectly 
acquire  Union  State  Bank,  Upton, 
Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
.System.  M.irch  9.  1994. 

Icnnifer  J.  Iohn.son. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-5894  Filed  3-11-94;  8;45  am) 

BILLING  CODE  SJ1(M)1-F 


Shawmut  National  Corporation, 
Hartford,  Connecticut,  and  Boston, 
Massachusetts;  Petition  for 
Reconsideration  cf  the  Board's 
decision 

Shawmut  National  Corporation, 
Hartford,  Connecticut,  and  Boston. 
Massachusetts  (Shawmut).  has  hied  a 
Petition  for  Reconsideration  of  the 
Board's  decision  dated  November  15. 
1993,  not  to  approve  its  application  to 
acquire  New  Dartmouth  Bank. 
Manchester,  New  Hampshire.  The 
Board's  Rules  of  Procedure  provide  that 
a  request  for  reconsideration  of  a  Board 
decision  must  present  relevant  facts  that 
for  good  cause  shown  were  not 
previously  presented  to  the  Board. 

Shawmut  represents  in  its  request  that 
relevant  facts  not  previously  considered 
by  the  Board  are  now  available.  In 
particular,  Shawmut  refers  to  its 
.settlement  with  the  Department  of 
Justice  and  the  Federal  Trade 
Commission  of  charges  of  illegal 
discrimination  by  Shawmut  Mortgage 
Company;  its  improved  lending  record 
as  reflected  by  1993  data  filed  under  the 
Home  Mortgage  Disclosure  Act  (HMDA); 


the  results  of  its  efforts  tn  Rnsure  that 
HMDA  data  are  accurate;  managerial 
and  organizational  changes  designed  to 
strengthen  compliance;  and  the  results 
of  steps  initiated  to  improve  its  lending 
to  minority  and  low-  and  moderate- 
income  communities.  In  light  of  these 
facts,  Shawmut  maintains  that  the  Board 
should  grant  the  petition  and  approve 
the  proposed  acquisition.  Notice  of  the 
filing  of  the  petition  is  published  in 
order  to  seek  the  views  of  interested 
persons  on  the  issues  presented  by  the 
petition.  The  Board  expects  to  act  on  the 
petition  no  later  than  May  2.  1994. 

Comments  may  be  mailed  to  William 
W.  Wiles,  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System. 
Washington.  DC  20551.  Comments 
addressed  to  Mr.  Wiles  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  .^ve^ue  and  C 
Street.  NW.  Comments  must  be  received 
not  later  than  March  31.  1994. 

The  Petition  for  Reconsideration  may 
be  inspected  at  the  offices  of  the  Board 
of  Governors  or  the  Federal  Reser\'e 
Bank  of  Boston. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  March  9.  1994. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-5895  Filed  3-11-94:  8:45  ami 

BILLING  CODE  6:i0-i:i-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94N-0007] 

Revision  of  the  Food  Chemicals  Codex 
Policy  on  Arsenic  Specifications; 
Opportunity  for  Public  Comment 

AGENCY:  Food  and  ChTjg  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
revised  Food  Chemicals  Codex  policy 
on  arsenic  specifications.  This  new 
policy  was  recently  approved  by  the 
National  Academy  of  Sciences/Institute 
of  Medicine  y>iAS/10M)  Committee  on 
Food  Chemicals  Codex  (the  committee). 
This  revised  policy  is  intended  to  be 
implemented  in  the  fourth  edition  of  the 
Food  Chemicals  Codex,  scheduled  for 
release  in  early  1996. 


DATES;  Written  comments  and 
information  by  May  27.  1994  The 
committee  advises  that  comments  not 
received  by  this  date  cannot  be 
considered  for  the  fourth  edition  but 
will  be  considered  for  a  later  edition  or 
supplement. 

ADDRESSES:  Submit  written  comments 
and  information  to  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex, 
National  Academy  of  Sciences,  2101 
Constitution  .Ave.  NW  ,  Washington,  DC 
20418, 

FOR  FURTHER  INFORMATION  CONTACT: 
Fatima  N.  Johnson.  Committee  on 

Food  Chemicals  Codex,  Food  and 

Nutrition  Board,  National  Academy 

of  Sciences.  2101  Constitution  Ave. 

NW.,  Washington,  DC  20418.  202- 

334-2580,  or 
Paul  M  Kuznesof,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFS- 

247).  Food  and  Drug 

Administration.  200  C  St.  SW., 

Washington,  DC  20204.  202-254- 

95,17, 
SUPPLEMENTARY  tNFORMATlON:  FDA 
provides  research  contracts  to  NAS/IOM 
to  support  the  preparation  of  the  Food 
Chemicals  Codex,  a  compendium  of 
specifications  for  substances  used  as 
food  ingredients.  In  the  Federal  Register 
of  July  15.1993  (58  FR  38129).  FDA 
announced  an  opportunity  for  public 
comment  on  the  committee's  revised 
policy  on  lead  and  heavy  metals. 
FDA  now  gives  notice  that  the 
committee  is  soliciting  comments  and 
information  on  a  revised  policy  on 
arsenic  specifications  and  its  proposed 
implementation.  The  revised  policy  is 
intended  for  implementation  in  the 
fourth  edition  of  the  Food  Chemicals 
Codex,  which  is  scheduled  for  release  in 
early  1996.  FDA  emphasizes,  however, 
that  it  will  not  consider  adopting  new 
P'ood  Ciiemicals  Codex  monographs  and 
monograph  revisions  until  the  public 
has  had  ample  opportunity  to  comment 
on  them.  The  opportunity  for  public 
comment  on  new  and  revised 
monographs  will  be  announced  in  a 
notice  published  in  the  Federal 
Register. 

The  committee  regards  the  safety  of 
properly  used  food  chemicals  as  one  of 
its  goals.  This  means  that  Food 
Chemicals  Codex  specifications  will 
respond  to  advances  in  new 
manufacturing  methods,  analytical 
techniques,  toxicology,  and  safety 
issues.  At  the  same  time,  where 
possible,  the  committee  will  reduce 
unnecessary  burdens  on  manufacturers 
and  users  of  food  ingredients.  Currently, 
most  monographs  for  Food  Chemicals 
Codex  substances  include  an  arsenic 
limit  that  requires  testing  to  ensure 
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compliance.  The  committee  beUeves 
that  arsenic  is  no  longer  a  contemporary 
concern  in  many  Food  Chemicals  Codex 
substances  for  the  following  reasons:  (1) 
The  use  of  arsenic-containing  materials 
in  agriculture  and  manufacturing  has 
declmed  sharply  and  registrations  for 
many  arsenic-containing  pesticides  have 
been  revoked;  (2)  the  heavy  metals  limit 
for  many  Food  Chemicals  Codex 
substances  has  been  significantly 
reduced.  Because  arsenic  is  one  of  the 
nine  elements  detected  as  a  heavy 
metal,  the  test  indirectly  provides  a 
safety  net  in  those  rare  cases  where 
arsenic  is  present;  and  (3)  arsenic  has 
not  been  associated  with  or  detected  in 
most  Food  Chemicals  Codex  substances 
with  a  long  history  of  use.  Therefore,  the 
committee  believes  that  the  inclusion  of 
arsenic  limits  in  Food  Chemicals  Codex 
monographs  should  not  be  routine,  but 
that  inclusion  of  such  limits  should  be 
considered  on  an  '"as  needed"  basis. 
The  committee  has  adopted  the 
following  general  policy: 

The  general  policy  for  arsenic 
specifications  in  Food  Chemicals  Codex 
monographs  is  that  an  arsenic  specification 
be  included  in  the  requirements  only  when 
there  is  specific  reason  to  believe  that  arsenic 
constitutes  a  significant  portion  of  the  heavy 
metals  limit. 

To  implement  this  policy  in  the 
fourth  edition,  the  committee  proposes 
deleting  the  arsenic  specification  from 
all  current  monographs,  except  for  the 
following  substances  where  the  arsenic 
specification  will  be  retained. 

1.  The  top  25  high-volume  usage 
ingredients,  based  on  the  1987  NAS/ 
NRC  Food  Additives  Survey; 
Calcium  carbonate 

Calcium  oxide 

Caramel  color 

Citric  acid 

Coconut  oil 

Com  oil 

Com  syrup 

Com  syrup  solids  (glucose  syrup,  dried) 

Cottonseed  oil 

Cottonseed  oil,  partially  hydrogenated 

Dextrose 

Diatomaceous  earth 

D-sorbitol 

Food  starch,  modified 

High  fructose  com  s\Tup 

Lactose 

Mono-  and  diglycerides 

Sodium  bicarbonate 

Sodium  chloride 

Sodium  hydroxide 

Soybean  oil 

Sovbean  oil,  hydrogenated 

Sucrose 

Sucrose,  liquid 

Whey 

2.  ingredients  that  are  obtained  from 
natural  sources,  such  as  gums  and 
mineral  phosphates,  including: 


Acacia  gum 

Agar 

Alginic  acid 

Ammonium  alginate 

Ammonium  phosphate,  dibasic 

Ammonium  phosphate,  monobasic 

Calcium  alginate 

Calcium  phosphate,  monobasic 

Calcium  phosphate,  dibasic 

Calcium  phosphate,  tribasic 

Calcium  pyrophosphate 

Carrageenan 

Gellan  gum 

Ground  limestone 

Guar  gum 

Gum  ghatti 

Kaolin 

Karaya  gum 

Konjac  fiour 

Locust  (Carob)  bean  gum 

Pectin 

Perlite 

Potassium  alginate 

Potassium  phosphate,  dibasic 

Potassium  phosphate,  monobasic 

Potassium  phosphate,  tribasic 

Potassium  polymetaphosphate 

Potassium  pyrophosphate 

Potassium  tripolyphosphate 

Silicon  dioxide 

Sodium  alginate 

Sodium  aluminum  phosphate,  acidic 

Sodium  aluminum  phosphate,  basic 

Sodium  metaphosphate,  insoluble 

Sodium  phosphate,  dibasic 

Sodium  phosphate,  monobasic 

Sodium  phosphate,  tribasic 

Sodium  polyphosphates,  glassy 

Sodium  pyrophosphate 

Sodium  trimetaphosphate 

Sodium  tripolvphosphate 

Talc 

Titanium  dioxide 

Xanthan  gum 

3.  Ingredients  where  information  and/ 
or  data  exist  to  support  the  inclusion  of 
an  arsenic  specification. 

The  committee  requests  data  and 
information  from  all  interested  parties 
suggesting  other  Food  Chemicals  Codex 
monographs  that,  for  safety  reasons, 
should  retain  the  arsenic  specification. 
Two  copies  of  written  comments  and 
information  regarding  this  notice  are  to 
be  submitted  to  NAS  (address  above). 
Comments  may  also  be  submitted 
electronically  to  the  Food  Chemicals 
Codex  bulletin  board.  202-334-1738,  or 
transmitted  by  facsimile.  202-334-2316. 
Each  submission  should  include  the 
statement  that  it  is  in  response  to  this 
Federal  Register  notice.  NAS  will 
forward  a  copy  of  each  comment, 
submitted  eiihwr  electronically  or  in 
writing,  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawm  Dr.,  Rockville,  MD  20857,  to 
be  placed  under  Docket  No.  94N-0007 
for  public  review. 


Dated;  March  3.  1994. 
L.  Robert  Lake. 

Acting  Director,  Center  for  Food  S^'fiity  and 
Applied  !\'utntion. 
jFR  Doc.  94-5824  Filed  3-14-94:  8:45  am) 

BILLING  CODE  4160-01 -F 


[Docket  No.  94G-0023] 

Soya  Oligo  Japan,  Inc.;  Filing  of 
Petition  tor  Affirmation  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Soya  Oligo  Japan.  Inc.,  has  filed  a 
petition  (GRASP  1G0369)  proposing  to 
affirm  that  soybean  oligosaccharide 
syrup  is  generally  recognized  as  safe 
(GR-^S)  when  used  as  an  ingredient  in 
foods. 

DATES:  Written  comments  by  May  30, 
1904. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr  .  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  Food  and  Dmg  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-254-9528. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5)))  and 
the  regulations  for  affirmation  of  GRAS 
status  in  §  170.35  (21  CFR  170.35). 
notice  is  given  that  Soya  Oligo  Japan, 
Inc.,  c/o  1001  G  St.  NW..  suite  500. 
Washington.  DC  20001.  has  filed  a 
petition  (GR.\SP  1G0369)  proposing  that 
soybean  oligosaccharide  syrup  be 
affirmed  as  GRAS  when  used  as  an 
ingredient  in  foods. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  support  a  GR^^S 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affimiation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
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evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
May  30,  1994,  review  the  petition  and/ 
or  file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comment  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  soybean 
oligosaccharide  syrup  is,  or  is  not, 
GRAS  for  the  proposed  use  and  whether 
it  should  be  listed  for  use  as  an 
ingredient  in  foods.  In  addition, 
consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  a.ssessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  commeiits 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  March  1,  1994. 
L.  Robert  Lake. 

Acting  Director.  Center  for  Food  Snftfty  and 

Applied  Nutrition. 

IFR  Doc.  94-5789  Filed  3-11-94;  8:45  am] 

BILLING  CODE  416CM)1-f 


Health  Resources  and  Services 
Administration 

[RIN-0905-ZA05,  PN2179] 

Availability  of  Funds  for  Community 
and  Migrant  Health  Center  Activities 

AGENCY:  Health  Resources  and  Services 

.'\dministration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
discretionary  funds  of  approximately 
S617.5  million  in  fiscal  year  (FY)  1994 
for  Community  and  Migrant  Health 
Center  (C/MHC)  activities  including 
grants  for  the  operation  of  C/MHCs,  the 
Comprehensive  Perinatal  Care  Program 
(CPCP)  and  Special  Infant  Mortality 
Reduction  Initiative  (SIMRI),  and  capital 
improvements. 

A  subsequent  notice  will  be  issued  in 
the  Federal  Register  to  announce  the 
availability  of  approximately  S17 
million  to  support  new  start  and 
expansion  grants  for  C/MHCs,  a 


minimal  number  of  planning  grants  for 
future  CHCs  and  grants  for  the 
development  and/or  expansion  of 
networking  activities  of  C/MHCs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  health  center 
program  directly  addresses  the  Healthy 
People  2000  objectives  by  improving 
access  to  preventive  and  primary  care 
services  for  underserved  populations, 
especially  minority  and  other 
disadvantaged  populations.  Potential 
applicants  may  obtain  a  copy  of  Healthv 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-01)  or  Healthy  People 
2000  (Summary-  Report;  Stock  No.  017- 
001-00473-01)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  202-783-3238). 
APPLICATION  DEADLINES:  Applications 
shall  be  considered  to  have  met  the 
deadline  if  they  are:  (1)  Received  en  or 
before  the  deadline;  or  (2)  sent  on  or 
before  the  established  deadline  date  and 
received  in  time  for  orderly  processing. 
(Applicants  should  request  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.)  Late  applications  not 
accepted  for  processing  will  be  returned 
to  the  applicant.  Deadlines  are  as 
follows: 

SECTIONS  329  AND  330  FUNDS:  Competing 
continuation  applications  for  section 
329  and/or  Section  330  funds  to  provide 
essential  services  are  due  120  days  prior 
to  the  expiration  of  the  current  project 
period  award  unless  otherwise 
specified.  Non-competing  continuation 
applications  are  due  120  days  prior  to 
the  expiration  of  the  current  budget 
period. 

CAPITAL:  In  order  to  be  considered  for 
funding,  major  capital  applications  must 
be  received  no  later  than  April  13,  1994. 
Minor  capital  improvements  will 
continue  to  be  included  in  a  project's 
section  329  or  section  330  continuation 
application.  Emergency  supplemental 
requests  (major  or  minor)  may  be 
submitted  at  any  time  during  the  year. 
ADDRESSES:  The  PHS  Regional  Grants 
Management  Officers  (RGMOs),  whose 
names  and  addresses  are  provided  in 
the  appendix  to  this  document,  are 
responsible  for  distributing  application 
kits  and  guidance  (PHS  form  5161-1 
with  revised  face  sheets  DHHS  Form 
424,  as  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  numbers  0937—0189). 


Completed  applications  must  be 
submitted  to  them.  The  kits  and 
guidance  will  be  sent  to  existing 
grantees,  while  new  applicants  should 
contact  the  appropriate  RGMO.  The 
RGMOs  are  available  to  provide 
assistance  on  business  management 
issues. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  program  information  about  the 
availability  of  sections  329,  330, 
329(g)(1),  330(f)(1)  and  333(d)  funds, 
contact  Richard  C.  Bohrer,  (301)  594- 
4300.  For  additional  information  about 
funding  under  section  329,  contact 
Antonio  Duran.  (301)  594-^303. 
Additional  information  about  CPCP  and 
SIMRI  can  be  obtained  from  Joan 
HoUoway,  (301)  594-4420. 

SUPPLEMENTARY  INFORMATION: 

A.  General  Primary  Care  Services 
Delivery 

Grant  Amounts 

It  is  estimated  that  approximately 
S521  million  in  discretionary 
continuation  grants  for  CHC  activities 
(i.e.,  approximately  S478  million  for 
general  primarv  care  services  delivery 
and  $43  million  for  CPCP  and  SIMRl' 
activities)  and  approximately  S59 
million  in  discretionary  grants  for 
continuation  of  MHC  activities  (i.e., 
approximately  $57  million  for  general 
primary  care  services  delivery  and  $2 
million  for  CPCP  and  SIMRI  activities) 
will  be  available  under  sections  330  and 
329  of  the  Public  Health  Service  (PHS) 
Act  (42  U.S.C.  254c  and  254b. 
respectively).  Of  the  total  $45  million 
available  fo'r  CPCP  and  SIMRI  activities, 
approximately  $10  million  will  be  for 
SIMRI. 

In  addition,  approximately  $16 
million  will  be  available  for  existing  C/ 
MHCs  to  support  the  increased  cost  of 
providing  services  to  their  current 
patients.  Within  the  $16  million, 
approximately  $10  million  will  be 
available  for  current  service 
adjustments,  including  support  for  the 
recruitment  and  retention  of  health  care 
providers  in  C/MHCs,  service  education 
linkages  with  academic  institutions, 
school-based  or  school-linked  programs, 
and  activities  to  address  high 
prevalence  morbidity  and  mortality 
(e.g.,  HIV/ AIDS).  Current  service 
adjustments,  where  applicable,  enable 
C/MHCs  to  show  the  need  for  additional 
funds  to  maintain  the  existing  range  of 
services  for  the  current  number  of 
patients  when  existing  levels  of  service 
cannot  be  supported  with  the  total 
Federal  and  non-Federal  revenue.  The 
remaining  $6  million  will  be  used  for  C/ 
MHC  improvement  proposals  to 
enhance  the  provision  of  required 
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ser\'ic.es.  Such  improvement  proposals 
should  be  presented  in  priority  order. 
The  improvement  proposals  for  which 
funding  mav  be  made  available  include 
the  following  required  services:  denial, 
pharmacy,  culturally  sensitive/ 
translation  services,  and  case 
management. 

Mumber  of  Awards 

A  total  of  approximately  600  C/MHC 
grants  will  be  made  available,  of  which 
approximately  223  ($216  million)  will 
be  for  competing  continuation  grants 
and  approximately  377  ($364  million) 
will  be  for  non-competing  continuation 
grants.  .Approximately  300  of  these 
grants  will  include  CPCP  and  SIMRI 
activities.  Grants  will  range  from 
approximately  $200,000  to 
approximately  $2  million  for  general 
primary  care  services  delivery  (C/MHC). 
Grants  will  range  from  approximately 
524.000  to  appro.ximately  $450,000  for 
CPCP  and  SIMRI  activities  in  C/MHCs. 
Awards  will  be  made  for  a  one  year 
budget  period.  SIMRI  grantees  will 
continue  to  have  budget  periods 
b(?ginning  September  30  for  FY'  1994. 
Project  periods  will  be  for  up  to  three 
years.  Requests  for  current  service 
adjustments  and  improvement 
proposals  will  be  included  in  the 
continuation  grant  application. 

Eliy^ihle  Applicants 

It  is  the  intent  of  HRSA  to  continue 
to  support  health  senices  in  the  service 
areas  of  currently  funded  CMHCs, 
given  the  unmet  need  inherent  in  their 
designation  as  medically  underser\'ed. 
Witliin  their  project  periods,  only 
present  grantees  may  apply  for  sections 
329  and  330  awards  to  continue  to 
provide  health  services  in  medically 
underser\'ed  areas.  However,  any 
nonprofit  private  and  public  entities 
mav  apply  to  serve  the  geographic  areas 
where  project  periods  are  expiring.  For 
a  list  of  service  areas  with  expiring 
project  periods,  see  Federal  Register 
notice  published  on  May  3.  1993.  58  FR 
26328  et  seq. 

Review  Criteria 

When  determining  whether  Federal 
support  will  be  made  available  for 
continuing  awards,  the  Department  will 
review  C/MHCs  for  compliance  with 
standard  cnteria  stipulated  in  the 
program  regulations  (42  CFR  part  51c 
for  CHC  and  part  56  for  MHC  activities) 
and  for  how  effectively  they  have  used 
previously  awarded  sections  330  and 
329  funds.  This  year's  reviews  will 
(  ontinue  to  emphasize  need  and 
community  impact,  health  services, 
management  and  finance,  and 
governance.  Specifically,  applications 


will  be  evaluated  based  on:  (1)  The 
demonstrated  need  for  services  based  on 
geographic,  demographic,  and  economic 
factors,  resources  in  the  area,  and  health 
status:  (2)  the  capacity  to  provide 
primary  health  services  as  appropriate 
to  meet  the  needs  of  the  community,  as 
evidenced  by  such  attributes  as  an 
adequate  medical  provider  staff  (e.g.. 
number,  speciahy  mix.  and 
qualifications),  critical  linkages  to  other 
relevant  entities  (e.g.,  State  or  local 
health  departments.  State  Medicaid 
agencies,  health  professions  training 
programs),  and  coordination  with  other 
levels  of  care;  (3)  appropriate 
leadership,  management  structures  and 
financial  systems  to  enable  delivery  of 
health  services  efficiently  and 
effectively;  (4)  appropriateness  of 
governing  board  composition, 
committee  structure,  and  performance 
to  enable  the  board  to  function  fully  and 
effectively  in  its  fiduciary  role;  and  (5) 
how  the  applicant  integrates  services 
supported  by  this  grant  with  health 
services  provided  under  other  federally 
assisted  programs. 

B.  Capital  Improvements 

Appro.ximately  $4.5  million  will  be 
available  to  support  new  major  and 
minor  capital  improvements.  Major 
capital  requests  are  requests  for  Federal 
grant  support  in  excess  of  $100,000  and 
will  fall  into  one  of  two  categories;  (1) 
Proposals  to  correct  major  fire  and  life 
safety  code  violations;  and  (2).  proposals 
to  expand  facilities  to  eliminate 
overcrowding  associated  w  ith  an 
increased  demand  for  services.  Major 
capital  improvements  include:  facility 
acquisition,  construction,  alteration, 
renovation,  expansion  and 
modernization. 

Minor  capital  improvements  are 
requests  for  Federal  grant  support  of  less 
than  $100,000.  Minor  capital  proposals 
submitted  in  continuation  applications 
for  FY  1994  should  address  the  same 
categories  of  projects  as  those  to  be 
considered  for  major  capital  projects, 
i.e.,  to  correct  fire  and  hfe  safety  code 
violations  and  to  relieve  overcrowding. 

Emphasis  will  be  given  to  capital 
proposals  that  correct  existing  fire  and 
life  safety  code  violations,  particularly 
violations  that  disrupt  the  delivery  of 
primary  care  services  and  may  pose  a 
danger  to  health  center  patients  and 
staff.  Fire  and  life  safety  code  violations 
include  those  that  are  cited  or  clearly 
documented. 

Review  Criteria 

Applications  for  major  caphal  will  be 
reviewed  against  the  following  criteria; 
(1)  Documented  community  need  for 
continued  service  delivery;  (2)  extent  of 


the  facility  need;  (3)  appropriateness  of 
site  selection;  (4)  availability  of  other 
sources  of  proposed  financing;  and  (5) 
soundness  of  the  proposal.  Awards  will 
be  issued  by  September  30.  1994.  except 
for  minor  capital  improvements  which 
may  be  made  sooner,  depending  on  the 
nature  of  the  building  deficiency. 

C.  Comprehensive  Perinatal  Care 
Program  and  Special  Infant  Mortality 
Reduction  Initiative 

Eligible  Applicants 

All  CPCP  and  SIMRI  awards  are 
expected  to  be  made  as  continuation 
awards  to  current  recipients  of  CPCP 
and  SIMRI  funding  which  are 
performing  satisfactorily. 

Review  Criteria 

The  review  criteria  for  CPCP 
continuations,  including  SIMRI.  are:  (1) 
The  extent  to  which  the  current  and 
proposed  basic  center  operations  are 
sound;  (2)  the  extent  to  which  infants 
born  to  the  center's  perinatal  users  are 
at  high  risk,  for  mortality  and/or 
morbidity;  (3)  the  extent  to  which  the 
previous  CPCP  funding  has  been  used  to 
enhance  the  basic  perinatal  services  of 
the  center,  such  as  by  provision  of  case 
management  (risk  assessment, 
coordination  and  referral,  follow-up  and 
tracking,  crisis  intervention  and 
documentation),  outreach  to  targeted 
special  populations  (e.g..  homeless. 
HIV-infected,  substance  abusing, 
teenaged  populations),  patient 
education  and  counseling,  and  home 
visiting;  (4)  the  capability  of  the  center 
to  improve  perinatal  health  as 
demonstrated  through  various  process 
and  outcome  measures  of  progress,  such 
as  increased  perinatal  caseload, 
increased  first  trimester  enrollment, 
reduced  late  or  absent  entry  into  care, 
increased  post  partum  return  rate, 
reduced  incidence  of  low  birth  weight, 
and  increased  newborn  visits  (an 
increase  in  perinatal  caseload  may  also 
be  a  process  indicator  of  progress  in 
reaching  out  to  women  to  get  them  into 
care  early);  (5)  the  extent  to  which  the 
plan  is  reasonable  in  that  it:  (a) 
addresses  the  specific  perinatal  care 
needs  of  the  community,  focusing  on 
women  and  infants  at  high  risk  of  poor 
health  status;  (b)  further  develops  an 
appropriate  system  of  care  which 
includes  collaboration  with  other 
resources;  (c)  contains  specific  time- 
framed,  measurable  objectives, 
responsive  to  the  CPCP  and  SlKiKl 
expectations  and  the  clinical  measures; 
and  (d)  contains  an  associated  budget 
which  is  appropriate  for  the  proposal  in 
that  it  is  in  accordance  with  Federal  cost 
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principles  and  corresponds  to  the 
proposed  activities. 

Additional  review  criteria  for  SIMRI 
applicants  include:  (1)  For  those  SIMRI 
grantees  in  Healthy  Start  target  areas, 
the  extent  and  effectiveness  of 
collaborative  efforts  with  the  Healthy 
Start  consortium;  (2)  the  extent  of 
collaborative  efforts  with  other  Federal, 
State  and  local  progrsms  to  develop 
integrated  systems  of  perinatal  care  that 
address  the  needs  of  the  community; 
and  (3)  the  extent  to  which  the  grantee's 
plan  and  progress  demonstrate  that 
SIMRI  funds  are  being  used  to 
effectively  address  gaps  in  perinatal 
services  throughout  the  community. 

Other  Award  Information 

All  grants  to  be  awarded  under  this 
notice  are  subject  to  the  provisions  of 
E.xecutive  Order  12372,  as  implemented 
by  4.^^  CFR  part  100.  which  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application  kits 
will  contain  a  listing  of  States  which 
have  chosen  to  set  up  such  a  review 
.system  and  will  provide  a  point  of 
contact  in  the  States  for  that  review. 
Applicants  (other  than  Federally 
recognized  Indian  Tribal  governments) 
should  contact  their  Stqte  Single  Points 
of  Contact  (SPOCs)  as  early  as  possible 
to  alert  them  to  the  pro.spcctive 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  State 
process  recommendations  should  be 
submitted  to  the  appropriate  Regional 
Office  (see  Appendix).  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  application 
deadline  date.  The  Bureau  of  Primary 
Health  Care  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
response  to  State  process 
recoinmendations  received  after  this 
date. 

Public  Health  System  Reporting 
Requirement 

Section  329  and  section  330  programs 
are  subject  to  the  Public  Health  System 
Reporting  Requirement,  PHS  Circular 
92.01.  Reporting  requirements  have 
been  approved  by  the  0MB  under 
control  numbers  0937-0195.  Under  this 
requirement,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 


applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (1)  A  copy  of  the  face 
page  of  the  application  (SF  424);  and  (2) 
a  summary  of  the  project  (PHSIS),  not  to 
exceed  one  page,  which  provides  a 
description  of  the  population  to  be 
served,  a  summary  of  the  services  to  be 
provided  and  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies. 

(In  the  0MB  Catalog  of  Federal  Domestic 
Assistance,  the  Community  Health  Center 
program  is  listed  as  Number  93.224  and  the 
Migrant  Health  Ci;nlt!r  program  is  listed  as 
Number  93.246.) 

Dated:  January  18.  1994. 
William  A.  Robinson, 
Acting  Administrator 

Appendix — Regional  Grants 
Management  Officers 

Region  I 

Mary  O'Brien.  Grants  Management  Officer, 
PHS  Regional  Office  I.  lohn  F  Kennedy 
Federal  Building,  Boston,  MA  02203, 
(617)565-1482 

Region  II 

Frank  DiGiovanni.  Grants  Management 
Officer,  PHS  Regional  Office  11,  Room 
3300.  26  Federal  Plaza,  New  York.  NY 
10278,  (21 2)  264-1496 


Region  III 

Martin  Bree.  Acting  Grants  Management 

Officer.  PHS  Regional  Office  III,  P.O.  Box 
13716.  Philadelphia,  PA  19101,  (215) 
596-6653 

Region  A'' 

Wayne  Cutchens,  Grants  Management 
'  Officer,  PHS  Regional  Office  IV,  Room 
1106, 101  Marietta  Tower.  Atlanta,  GA 
30323,  (404)  331-2597 

Region  V 

Lawrence  Poole.  Grants  Management  Officer. 
PHS  Regional  Office  V.  105  West  Adams 
Street,  17th  Floor,  Chicago,  IL  60603, 
(312)353-8700 

Region  17 

Joyce  Bailey,  Grants  Management  Officer. 
PHS  Regional  Office  VI.  1200  Main 
Tower,  Dallas,  TX  75202,  (214)  767-3885 

Region  V7/ 

Michael  Rowland,  Grants  Management 
Officer.  PHS  Regional  Office  VII.  Room 
501,  601  East  12th  Street,  Kansas  City, 
MO  64016,  (816)  426-5841 


Region  VIII 

Susan  Jaworowski,  Acting  Grants 

Management  Officer,  PHS  Regional 
Office  VIII,  1961  Stout  Street,  Denver, 
CO  80294,  (303)  844-4461 

Region  IX 

Al  Tevis,  Acting  Grants  Management  Officer, 
PHS  Regional  Office  IX.  50  United 
Nations  Plaza,  San  Francisco,  CA  94102, 
(415)556-2595 

Region  X  ^ 

James  Tipton,  Grants  Management  Officer, 
PHS  Regional  Office  X,  Mail  Stop  RX  20, 
2201  Sixth  Avenue,  Seattle,  WA  98121, 
(206)  553-7997 

[FR  Doc.  94-5790  Filed  3-11-94;  8:45  am) 

BILUNQ  CODE  4140-1S-P 


Office  of  Inspector  General 

State  of  Organization,  Functions,  and 
Delegations  of  Authority 

AGENCY:  Office  of  the  Secretary,  HHS 
Office  of  Inspector  General. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  part  A 
(Office  of  the  Secretary)  of  the  Statement 
of  Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  to  reflect  a  technical  change  in 
chapter  AF,  Office  of  Inspector  General 
(OIG).  While  the  basic  organizational 
structure  of  the  OIG  is  unchanged,  this 
notice  reflects  the  transfer  of  personal 
protection  services  from  the  Office  of 
the  Secretary  to  the  OIG.  Office  of 
Investigations. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  March  14.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  Schaer,  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION:  Chapter 
AF  is  amended  as  follows: 

Under  the  heading  Section  AFJ.20, 
Office  of  Investigations — Functions, 
subheading  B.  Criminal  Investigations, 
existing  paragraph  3.  is  redesignated  as 
paragraph  4.  and  a  new  paragraph  3.  is 
added  to  read  as  follows — 

"3.  The  staff  provides  for  the  personal 
protection  of  the  Secretary. 

"4.  The  field  offices  conduct 
investigations  of  allegations  of  fraud, 
waste,  abuse,  mismanagement  and 
violations  of  standards  of  conduct  and 
other  investigative  matters  within  the 
jurisdiction  of  the  OIG.  They  coordinate 
investigations  and  confer  with  HHS 
operating  divisions,  staff  divisions.  OIG 
counterparts  and  other  investigative  and 
law  enforcement  agencies.  They  prepare 
investigative  and  improvement  reports.  " 
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Ddti'd:  March  2,  1994. 
June  Gibbs  Brown. 
Inspf'ctor  General 
IFR  Doc.  94-5797  Filed  3-11-94;  8>45  ami 

BILLING  CODE  41S0-O4-M 


Office  of  Refugee  Resettlement 

Refugee  Resettlement  Program: 
Prpposed  Allocations  to  States  of  FY 
1994  Funds  for  Refugee  Social 
Services  and  for  Refugees  Who  Are 
Former  Political  Prisoners  From 
Vietnam 

agency:  Office  of  Refugee  Resettlement 

lOilR).  ACT.  HHS. 

ACTION:  Notice  of  proposed  allocations 
to  States  of  FY  1994  funds  for  refugee  i 
social  services  and  for  refugees  who  are 
former  political  prisoners  from  Vietnam. 

SUMMARY:  This  notice  announces  the 
proposed  allocations  to  Slates  of  FY 
1994  funds  for  social  services  under  the 
Refugee  Resettlement  Program  (RRP).  In 
order  to  help  meet  the  special  needs  of 
former  political  prisoners  from  Vietnam, 
the  Director  proposes  to  add  to  the 
formula  allocation  S2,000,000  in  funds 
previouslv  set  aside  for  social  ser\ices 
discretionary  projects.  In  the  final 
notice,  allocation  amounts  could  be 
adjusted  after  considering  comments 
and  evidence  from  States  on  population 
estimates.  This  notice  proposes  to 
eliminate  the  set-aside  for  mutual 
assistance  associations  (MAAs)  as  a 
separate  component  of  the  social  service 
allocations. 


'  In  addition  to  persons  admitted  to  the  United 
States  as  refugees  under  section  207  of  the 
Immigration  and  Nationality  Act  (IN.M  or  granted 
asvlum  under  section  208  of  the  INA,  eligibility  for 
refugee  social  servicee  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L  No.  96- 
422);  (2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act.  1988.  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  No.  100-202);  and  (3)  certain  Amerasians 
from  Vietnam,  including  U.S.  citizens,  under  title 
n  of  the  Foreign  Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Acts,  1989  (Pub. 
L  No  100-»61),  1990  fPub.  L.  No.  101-167).  and 
1991  (Pub.  L.  No.  101-513).  For  convenience,  the 
term  "refugee"  Is  uMd  in  this  notice  to  encompass 
all  such  eligible  persons  unless  the  specific  context 
indicates  otherwise. 

Rpfugees  admitted  to  the  U.S.  under  admlssiom 
numbers  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  be  »erv«d  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
period  of  coverage  under  their  sponsoring  agency's 
agreement  with  the  Department  of  State — usually 
two  years  from  their  date  of  arrival  or  until  they 
obtain  permanent  resident  alien  status,  whichever 
comes  firat. 


EFFECTIVE  DATE:  Comments  on  the 
proposals  contained  in  this  notice  must 
be  received  by  April  13. 1994. 
ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Toyo  A.  Biddle,  Office 
of  Refugee  Resettlement.  Administration 
for  Children  and  Families.  370  L'Enfant 
Promenade,  SVV..  Washington,  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 

SUPPLEMENTARY  INFORMATION: 

I.  Amounts  Proposed  For  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $80,802,000  in  FY 
1994  refugee  social  service  funds  as  part 
of  the  FY  1994  appropriation  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  No.  103-112). 

Of  the  total  of  $80,802,000,  the 
Director  of  ORR  proposes  to  make 
available  to  States  $68,681,700  (85%) 
under  the  allocation  formula  set  oat  in 
this  notice.  These  funds  would  be  made 
available  for  the  purpose  of  providing 
social  services  to  refugees.  In  addition, 
the  Director  of  ORR  proposes  to  make 
available  $2,000,000  from  discretionary 
social  service  funds  to  be  allocated 
under  the  formula  in  this  notice  for 
additional  services  to  former  political 
prisoners  from  Vietnam.  The  allocation 
amounts  proposed  in  this  notice  could 
be  adjusted  slightly  in  the  final  notice 
after  taking  into  consideration  any 
population  adjustments  (see  Section  VI, 
below).  ORR  intends  FY  1994  to  be  the 
last  year  in  which  a  special  set-aside 
will  be  allocated  for  additional  services 
for  former  political  prisoners  from 
Vietnam. 

A.  Discretionary  Social  Senice  Funds 
for  Vietnamese  Political  Prisoners 

In  recognition  of  the  special 
vulnerability  of  refugees  who  are  former 
political  prisoners  from  Vietnam,  the 
Director  of  ORR  proposes  to  set  aside 
$2,000,000  from  discretionary  social 
ser\'ice  funds  to  be  allocated  under  the 
formula  set  forth  in  this  announcement, 
based  on  the  number  of  actual  political 
prisoner  arrivals  in  FY  1993.  This 
formula  allocation  is  shown  separately 
in  Table  1  (cols.  7  and  8).  States  are 
required  to  use  this  allocation  to 
provide  additional  services,  as 
described  below,  to  recent  arrivals  from 
Vietnam  who  are  former  political 
prisoners  and  members  of  their  families. 

Allowable  services  for  the  above-cited 
funds  for  political  prisoners  include  the 
following  direct  services:  (1)  Specialized 
orientation  and  adjustment  services, 
including  peer  support  activities;  and 
(2)  specialized  employment-related 
services,  as  needed.  Under  no 


circumstances  may  these  funds  be  used 
for  direct  cash  payments  or  stip)ends,  or 
for  the  purchase  of  advertising  space  or 
air  time. 

Allowable  ser\'ices  under  this 
allocation  for  Vietnamese  political 
prisoners  are  intended  to  supplement, 
not  to  supplant,  those  ser\-ices  provided 
to  refugees  in  general  under  the  social 
service  formula  allocation,  discussed 
below. 

ORR  intends  to  provide  technical 
assistance  to  States  and  organizations 
that  request  it  to  assure  effective 
program  development  and 
implementation. 

Because  these  funds  are  proposed  to 
provide  specifically  for  services  for 
former  political  prisoners  from  Vietnam. 
States  which  allocate  social  service ' 
funds  to  other  local  administrative 
jurisdictions,  such  as  counties,  shall  do 
so  for  these  funds,  using  a  fomiula 
which  reflects  recent  and  anticipated 
arrivals  of  this  target  population  only. 

ORR  strongly  encourages  States  and 
other  contracting  jurisdictions,  in 
selecting  service  providers  for  the 
above,  to  award  these  funds,  to  the 
extent  possible,  to  qualified  refugee 
mutual  assistance  associations  with 
experience  serving  the  target 
population.  All  contractors  receiving 
these  funds  should  have  Vietnamese 
language  capacity  and  Vietnamese 
cultural  understanding. 

States  are  required  to  provide  to  ORR 
program  performance  information  on 
the  Vietnamese  political  prisoner 
program  that  meets  the  reporting 
requirements  contained  in  45  CFR 
92.40,  under  the  terms  and  conditions  of 
the  social  ser\  ices  grant  awards  to 
States.  This  information,  to  be  contained 
in  the  narrative  portion  of  State 
quarterly  performance  reports,  must 
indicate:  (1)  Name  of  service 
contractors;  (2)  categories  of  activities 
provided;  (3)  numbers  of  persons  and 
types  (former  prisoners,  family 
members,  etc.)  served;  and  (4)  outcomes, 
to  the  extent  possible. 

B.  Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
service  allocation  include  refugees. 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  ser\'cd  through  funds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  in  order 
to  use  funds  on  behalf  of  entrants  as 
well  as  refugees.) 

The  Direcior  proposes  to  allocate 
$68,681,700  to  States  on  the  basis  of 
each  State's  proportion  of  the  national 
population  of  refugees  who  had  been  in 
the  U.S.  3  years  or  less  as  of  October  1 , 
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1993  (including  a  floor  amount  for 
Slates  which  have  small  refugee 
populations). 

The  use  of  the  3-year  population  hase 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contracts  Ifor  social 
services)  •   *   *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
ser\ices  notice  published  in  the  Federal 
Register  of  August  29,  1991.  section  I, 
"Allocation  Amounts"  (56  FR  42745).  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  will  be 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000.  then — 

(1)  A  base  amount  of  S75.000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less:  and 

(2)  For  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
under  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  estabhshed  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,300  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  is  expected  to  be  used  by  ORR 
on  a  discretionary  basis  to  provide 
funds  for  individual  projects  intended 
to  contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  Grant  announcements  on 
discretionary  initiatives  will  be  issued 
separately. 

Population  To  Be  Served 

Although  the  allocation  formula  js 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  requirements  of 
45  CFR  part  40G  Subpart  I— Refugee 
Social  Services,  States  are  not  required 


to  limit  social  service  programs  to 
refugees  who  have  been  in  the  U.S.  only 
3  years.  In  keeping  with  45  CFR 
400.147(a).  a  State  must  allocate  an 
appropriate  portion  of  its  .social  ser\ice 
funds,  based  on  p>opulation  and  service 
needs,  as  determined  by  the  State,  for 
services  to  newly  arriving  refugees  who 
have  been  in  the  U.S.  less  than  one  vear. 

U'hile  45  CFR  400.147(b)  requires  that 
in  providing  employability  services,  a 
State  must  give  priority  to  a  refugee  who 
is  receiving  cash  assistance,  social 
service  programs  should  not  be  limited 
exclusively  to  refugees  who  are  cash 
assistance  recipients.  If  a  State  intends 
to  provide  ser\'ices  to  refugees  who  have 
been  in  the  U.S.  more  than  3  years,  45 
CFR  400.147(c)  requires  the  State  to 
specify  and  justify  as  part  of  its  Annual 
Services  Plan  those  funds  that  it 
proposes  to  use  to  provide  services  to 
those  refugees. 

ORR  expects  States  to  ensure  that 
refugee  social  services  are  provided  to 
special  populations  such  as  Amerasians 
and  former  political  prisoners  from 
Vietnam,  in  addition  to  special  funding 
that  ORR  may  designate  to  address  the 
special  needs  of  these  populations. 

ORR  funds  may  not  oe  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations  at  45  CFR  400.208, 
services  may  be  provided  to  a  U.S. -born 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or,  if  only  one 
parent  is  present,  in  which  that  parent 
is  a  refugee:  and  (2)  under  the  FY  1989 
Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (F*ub.  L.  No.  100—161).  services  may 
be  provided  to  an  Amerasian  from 
Vietnam  who  is  a  U.S.  citizen  and  who 
enters  the  U.S.  after  October  1,  1988. 

Service  Priorities 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end,  ORR  expects  States  to  ensure 
that  a  coherent  plan  of  services  is 
developed  for  each  eligible  family  that 
addresses  the  family's  needs  from  time 
of  arrival  until  attainment  of  economic 
independence.  Each  service  plan  should 
address  a  family's  needs  for  both 
emplovTnent-related  services  and  other 
needed  social  services. 

Reflecting  section  412(aKl)(A)(iv)  of 
the  INA.  the  Director  expects  States  to 
"insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction."  In  addition, 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 


on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women.  In  order  to  facilitate  refugee 
selt-support.  the  Director  also  expects 
States  to  implement  strategies  which 
address  simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  in 
order  to  aJlow  women  with  children  the 
opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  services  program. 
Refugees  who  are  participating  in 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services.  For  an  employed  refugee,  day 
care  funded  by  refugee  social  service 
dollars  must  be  limited  to  one  year  after 
the  refugee  becomes  employed.  States 
are  expected  to  use  day  care  funding 
from  other  pubUcly  funded  mainstream 
programs  as  a  prior  resource  and  are 
expected  to  work  with  service  providers 
to  assure  maximum  access  to  other 
publicly  funded  resources  for  day  care. 

In  accordance  with  45  CFR  400.146.  if 
a  State's  cjsh  assistance  dependency 
rate  for  refugees  (as  defined  in  section 
400.146(b))  is  55%  or  more,  funds 
awarded  under  this  notice  ('.vith  the 
exception  of  the  political  prisoner  set- 
aside)  are  subject  to  a  requirement  that 
at  least  85%  of  the  State's  award  be  used 
for  employability  services  as  set  forth  in 
section  400.154.  ORR  expecis  these 
funds  to  be  used  for  services  which 
directly  enhance  refugee  emplovTiient 
potential,  have  specific  emplo\-ment 
objectives,  and  are  designed  to  enable 
refugees  to  obtain  jobs  in  less  than  one 
yeaiias  part  of  a  plan  to  achieve  self- 
sufficiency.  This  reflects  the 
Congressional  objective  that 
"employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  and  that 
social  service  funds  be  focused  on 
"employment-related  services,  English- 
as-a-second-lar>gu3ge  training  (in  non- 
work  hours  where  possible),  and  ca.se- 
managemenf  service"  (INA,  section 
412(a)(1)(B)).  If  refugee  social  service 
funds  are  used  for  the  provision  of 
English  language  training,  such  training 
should  be  provided  concurrently,  rather 
than  sequentially,  with  employment  or 
with  other  employment-related  services, 
to  the  maximum  extent  possible.  ORR 
also  encourages  the  continued  provision 
of  services  after  a  refugee  has  entered  a 
job  to  help  the  refugee  retain 
employment  or  move  to  a  better  job. 
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Since  current  welfare  dependency 
data  are  not  available,  those  States  that 
historically  have  had  dependency  rates 
at  55%  and  above  are  invited  to  submit 
a  request  for  a  waiver  of  the  85% 
requirement  if  they  can  provide  reliable 
documentation  that  demonstrates  a 
lower  dependency  rate. 

ORR  will  consider  granting  a  waiver 
of  the  85%  provision  if  a  State  meets 
one  of  the  following  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
the  dependency  rate  of  refugees  who 
have  been  in  the  U.S.  24  months  or  less 
is  below  53%  in  the  State. 

2.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  that  (a)  less 
than  85%  of  the  State's  social  service 
allocation  is  sufficient  to  meet  all 
emplovment-related  needs  of  the  State's 
refugees  and  (b)  there  are  non- 
empioyment-related  service  needs 
which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

3.  In  accordance  with  section 
412(c)(1)(C)  of  the  INA,  the  State 
submits  to  the  Director  a  plan 
(established  by  or  in  consultation  with 
local  governments)  which  the  Director 
detfirmines  provides  for  the  maximum 
appropriate  provision  of  employment- 
related  services  for,  and  the  maximum 
placement  of,  employable  refugees 
consistent  with  performance  standards 
established  under  section  106  of  the  Job 
Training  Partnership  Act. 

Refugee  social  services  should  be 
provided  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  a 
refugee's  language  and  cultural 
background.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population.  To  the 
maximum  extent  possible,  particularly 
during  a  refugee's  initial  years  of 
resettlement,  refugee  social  services 
should  be  provided  through  a  refugee- 
specific  system  rather  than  through  a 
system  in  which  refugees  are  only  one 
of  many  client  groups  being  served. 
When  planning  State  refugee  services, 
States  are  strongly  encouraged  to  take 
into  account  the  reception  and 
placement  (R  &  P)  services  provided  by 
local  resettlement  agencies  in  order  to 
utilize  these  resources  in  the  overall 
program  design  and  to  ensure  the 
provision  of  seamless  services  to 
refugees. 

In  order  to  provide  culturally  and 
linguistically  compatible  services  in  as 
cost-efficient  a  manner  as  possible  in  a 
time  of  limited  resources,  ORR 
encourages  States  and  counties  to 


promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs,  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Sccretdn,'  (of  HSSl  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  .States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (50  FR  24583,  June  11,  1985). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amounts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

Funding  to  MAAs 

ORR  proposes  to  eliminate  the  set- 
aside  for  refugee  mutual  assistance 
associations  as  a  separate  component 
under  the  social  service  notice  and 
proposes  instead  to  fold  these  funds  into 
the  social  service  formula  allocation  to 
States.  ORR  believes  that  the  continued 
and/or  increased  utilization  of  qualified 
refugee  mutual  assistance  associations 
in  the  delivery  of  social  services  helps 
to  ensure  the  provision  of  culturally  and 
linguistically  appropriate  services  as 
well  as  increasing  the  effectiveness  of 
the  overall  service  system.  Therefore,  at 


a  minimum,  ORR  expects  States  to 
continue  to  award  refugee  social  service 
funds  to  MAAs  at  a  level  comparable  to 
the  MAA  set-aside  level  in  previous 
years.  In  addition,  ORR  strongly 
encourages  States  when  contracting  for 
services,  including  emploNTiient 
services,  to  give  consideration  to  the 
special  strengths  of  MAAs,  whenever 
contract  bidders  are  otherwise  equally 
qualified,  provided  that  the  MAA  has 
the  capability  to  deliver  services  in  a 
manner  that  is  culturally  and 
linguistically  compatible  with  the 
background  of  the  target  population  to 
be  served. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  m.en  and  women. 

State  Administration 

States  are  reminded  that  under 
current  regulations  at  45  CFR  400.206 
and  400.207.  States  have  the  flexibility 
to  charge  the  following  types  of 
administrative  costs  against  their 
refugee  program  social  service  grants,  if 
they  so  choose:  Direct  and  indirect 
administrative  costs  incurred  for  the 
overall  management  and  operation  of 
the  State  refugee  program,  including  its 
coordination,  planning,  policy  and 
program  development,  oversight  and 
monitoring,  data  collection  and 
reporting,  and  travel.  See  also  State 
Transmittal  No.  88-40. 

II.  (Reserved  for  Discussion  of 
Comments  in  Final  Notice] 

III.  .Allocation  Formula 

Of  the  funds  available  for  FY  1994  for 
social  services,  $68,681,700  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  below.  A 
State's  allowable  allocation  will  be 
calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  a.-e  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1,  ^99^, 
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adjusted  for  estimated  seconda."^' 
migration. 

The  calculation  above  will  yield  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

Allocations  for  political  prisoners  are 
based  on  FY  1993  arrival  numbers  for 
this  group  in  each  State  from  the 
Refugee  Data  Center  and  are  limited  to 
States  with  170  or  more  political 
prisoner  arrivals.  We  have  limited  the 
population  base  to  FY  1993  political 
prisoner  arrival  numbers  because  these 
funds  are  intended  to  serve  recent 
arrivals.  We  have  not  included  States 
with  fewer  than  170  former  political 
prisoners  in  the  political  prisoner 
allocations  formula  because  the 
resulting  level  of  funding  would  be 
insignificant.  In  these  States,  we  believe 
the  small  number  of  political  prisoners 
could  be  adequately  served  under  the 
State's  refugee  social  services  program. 

I\'.  Basis  of  Population  Estimates 

The  population  estimates  fur  the 
cllocstion  of  funds  in  FY  1994  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1.  1993,  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities, 
.\merasians  from  Vietnam,  and  Cuban 
and  Haitian  entrants. 

For  fi.scal  year  1994,  ORR's  formula 
allocjilions  for  the  States  for  social 
services  are  based  on  the  number  of 
refugees  and  Amerasians  who  arrived, 
and  on  the  numbers  of  entrants  who 
arrived  or  were  resettled,  during  the 


preceding  three  fiscal  years;  1991,  1992, 
and  1993.  based  on  final  arrival  data  bv 
State.  Therefore,  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1,  1990,  and 
September  30,  1993,  who  are  thought  to 
be  living  in  each  State  as  of  October  1, 
1993.  Refugees  admitted  under  the 
Federal  Government's  private-sector 
initiative  are  not  included,  since  their 
assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11. 
The  total  migration  reported  by  each 
State  was  summed,  yielding  in-  and-out- 
migration  figures  and  a  net  migration 
figure  for  each  State.  The  net  migration 
figure  was  applied  to  the  State's  total 
arrival  figure,  resulting  in  a  revised 
population  estimate.  Because  the 
reporting  period  covered  or.  Form  ORR- 
11  was  a  maximum  of  only  8  months  as 
of  June  1993  for  the  majorigy  of  States 
w  hose  reporting  base  was  their  cash/ 
medical  assistance  caseload,  extra 
weight  was  given  to  the  secondary 
migration  reported  by  those  States  to 
arrive  at  estimates  of  secondary 
migration  over  a  36-month  period.  In 
1993,  no  count  of  recently-arrived 
refugee  children  was  available  from  the 
Department  of  Ediicafion  for  use  as  a 
comparison. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 


combined  into  a  total  estimated  3-vear 
refugee/ entrant  population  fox  each 
State.  Eligible  Amerasians  are  included 
in  the  refugee  figures. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1. 
1993,  of  refugees  (col.  1),  entrants  (col. 
2),  and  total  refugees  and  entrants  (col. 
3);  the  formula  amounts  which  the 
population  estimates  yield  (col.  4);  and 
the  proposed  allocation  amounts  after 
allowing  for  the  minimum  amounts  (col. 
5).  Table  1  also  shows  the  number  of 
former  political  prisoner  arrivals  in  FY' 
1993  (col.  6):  and  the  allocation 
amounts  for  services  to  this  popiiktion 
(col.  7). 

These  population  estimates  and 
proposed  allocation  amounts  are 
intended  to  be  as  close  to  the  final 
figures  as  was  possible  at  the  time  they 
were  developed.  Howe\T3r,  revisions 
may  need  to  be  made,  based  on  data 
submitted  by  States  in  accordance  with 
Section  VI  of  this  notice,  and  all 
population  estimates  and  allocation 
amounts  may  change  somewhat  as  a 
result. 

A  detailed  explanation  of  the 
development  of  data  used  in  this 
formula  allocation  can  be  obtained  by 
writing  to  the  address  indicated  in 
Section  VI  of  this  notice. 

V.  Proposed  Allocation  Amoonts 

Funding  will  be  contingent  upon  the 
submittal  and  approval  of  a  State  annual 
services  plan.  The  following  amounts 
are  proposed  for  allocation  for  refugee 
social  se.fvices  in  FY  19<}4. 


Table  1.— Estimated  3-Year  Refugee/Entrant  Popuuvtions  of  States  Participating  in  the  Refugee  Program 
AND  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1994;  and  Former  Political 
Prisoner  Arrivals  and  Proposed  Allocations  for  FY  1994» 


ForrT>er  po- 

litical pris- 

Former politi- 

state 

Refugees 

Entrants 

Total  popu- 
lation 

Formula 
amount 

Proposed  allo- 
cation 

oner  arnvals 
from  Viet- 
nam in  FY 
1993 

cal  prisoner 

proposed  allo- 

catioo 

^ 

(t) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

Alabama  .* 

894 

19 

913 

SI  63.830 

SI  63.830 

39 

SO 

Alaska  

134 

0 

134 

24,045 

75.000 

14 

0 

Arizona  

4,062 

40 

4,092 

734.276 

734,276 

183 

16,029 

AfVansas  

296 

0 

296 

53,115 

94.143 

64 

0 

Calflcma  

96,259 

499 

96,758 

17.362,427 

17,362,427 

10.279 

900.324 

Colorado _. 

3,541 

2 

3.543 

635,762 

635,762 

230 

20,145 

Connecticut  

3413 

75 

3  488 

625393 

625  893 

130 

0 

Delaware  „ 

112 

12 

124 

22.251 

75!000 

6 

0 

Distnct  of  Coiumttia 

2.883 

18 

2,901 

520,561 

520,561 

181 

15,854 

Florida  

12.916 

15.989 

28.905 

5,186,764 

5,186,764 

546 

47.823 

Georgia    

8  833 

51 

88S4 

1  591  161 

1  594  161 

1  294 

113  340 

Hawaii  

906 

0 

906 

162,574 

162.574 

119 

0 

idatTO  

897 

4 

901 

161,677 

161,677 

1t1 

0 

Illinois  

13,540 

102 

13,642 

2,447,945 

2,447.946 

358 

31,357 

Indiana    

t.162 

6 

1.168 

209,588 

209,588 

73 

0 

Iowa 

3,173 

2 

3.175 

569.728 

569,728 

250 

2li!97 

Kansas  _ _ 

2,006 

3 

2.009 

360.499 

360,499 

282 

24.700 

11798 


Federal  Register  /  Vol.  59,  No.  49  /  Monday,  March  14,  1994  /  Notices 


Table  i.— Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1994;  and  Former  Political 
Prisoner  Arrivals  and  Proposed  Allocations  for  FY  1 994  ;•— Continued 


State 


Refugees 


(1) 


Entrants 


(2) 


Total  popu- 
lation 


(3) 


Formula 
amount 


(4) 


Proposed  allo- 
cation 


(5) 


Former  po- 
litical pris- 
oner arrivals 
from  Viet- 
nam in  FY 
1993 

(6) 


Former  politi- 
cal prisoner 
proposed  allo- 
cation 


(7) 


Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  . 

Michigan  , 

Minnesota , 

Mississippi , 

MiStoun  , 

Montana  , 

Nebraska , 

NevacJa  , 

New  Hampshire 

New  jersey  

New  Mexico  , 

New  York  , 

Nortfi  Carolina  ... 
North  Dakota  ..... 

Chio  , 

Oklahoma , 

Oregon  , 

Pennsylvania  ..... 
Rhode  Island  ..... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  , 

Texas  , 

Utah 

Vermont , 

Virginia  , 

Washington  , 

West  Virginia  ..... 

Wisconsin , 

Wyoming 


1,918 

16 

2,516 

58 

630 

0 

7,456 

174 

10.985 

294 

7.242 

38 

7.471 

0 

178 

0 

5.195 

26 

345 

0 

2.259 

0 

841 

168 

572 

0 

7,563 

496 

1.093 

164 

65.309 

760 

3,551 

22 

1,049 

0 

6,064 

39 

1.633 

1 

5,944 

58 

11.066 

86 

1.066 

11 

454 

2 

830 

0 

3,324 

32 

16,762 

178 

1.772 

0 

723 

0 

6.222 

22 

19.220 

1 

85 

0 

4.817 

1 

0 

0 

1,9^4 

2,574 

630 

7.630 

11.279 

7.280 

7.471 

178 

5.221 

345 

2.259 

1.009 

572 

8,059 

1.257 

66,069 

3.573 

1.049 

6,103 

1.634 

6.002 

11.152 

1.077 

456 

830 

3.356 

16.940 

1.772 

723 

6.244 

19.221 

85 

4.818 

0 


347,040 

461,833 

113.048 

1,369.141 

2.023.924 

1.306,336 

1.340,609 

31.941 

936.865 

61.907 

405,359 

181.057 

102.641 

1,446,121 

225,558 

11,855,538 

641.145 

188.234 

1.095.133 

293.208 

1,077.009 

2,001.135 

193,259 

81,825 

148.937 

602,207 

3.039.744 

317,971 

129,736 

1.120,434 

3.449,050 

15.253 

864,550 

0 


347,040 

451,883 

113,048 

1,369,141 

2,023,924 

1 ,306,336 

1,340.609 

75,000 

936.865 

100.000 

405,359 

181,057 

102,641 

1,446,121 

225,558 

11,855,538 

641,145 

188.234 

1.095,133 

293.208 

1,077,009 

2,001,135 

193.259 

100,000 

148,937 

602,207 

3.039,744 

317,971 

129,736 

1,120.434 

3,449.050 

75.000 

854.550 

75,000 


159 

305 

4 

342 

601 

241 

421 

19 

330 

0 

215 

38 

88 

262 

39 

527 

177 

48 

164 

288 

373 

363 

3 

79 

0 

196 

2,272 

135 

16 

805 

1,522 

0 

22 

0 


0 

26,802 

0 

29,955 

52,641 

21,109 

36,875 

0 

28,904 

0 

18,832 

0 

0 

22,948 

0 

46.159 

15.503 

0 

0 

25.226 

32,671 

30.919 

0 

0 

0 

17.167 

199,001 

0 

0 

70,509 

133.310 

0 

0 

0 


Total 


361,172 


19.469 


380.641 


68.302.894 


68,681,700 


24.204 


2,000.000 


■Based  on  amvals  through  September  30.  1993. 


V'l.  Slate  Evidence  on  Refugee 
Population 

If  a  State  wishes  ORR  to  reconsider  its 
population  estimate,  it  should  submit 
written  evidence.  Requests  will  be 
evaluated  according  to  a  strict  standard. 
The  following  evidence  should  be 
provided: 

•  Documentation  and  discussion 
should  be  confined  to  the  population 
entering  the  United  States  during  the 
fiscal  years  1991,  1992.  and  1993.  and 
should  clearly  identify  what  refugee  or 
entrant  groups  are  being  discussed. 

•  Documentation  should  include  a 
list  of  refugees  identified  by  name,  alien 
number,  date  of  birth,  date  of  arrival, 
and  case  size,  if  appropriate.  Listings  of 
refugees  who  are  not  identified  by  their 
alien  numbers  will  not  be  considered. 
Data  should  be  submitted  in  machine 


readable  form,  preferably  in  ASCII 
format  on  diskette. 

Any  State  evidence  on  population 
estimates  should  be  submitted 
separately  from  comments  on  the 
proposed  allocation  formula  no  later 
than  30  days  from  date  of  publication  of 
this  notice  and  should  be  addressed  to: 
Loren  Bussert,  Office  of  Refugee 
Resettlement,  370  LTlnfant  Promenade. 
SW.  Washington  DC  20447.  Telephone: 
(202)401^732. 

VII.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance — State 
Administered  Programs) 


Dated:  March  4.  1994. 
Lavinia  Limon, 

Director.  Office  of  Refugee  Resetdement. 
[PR  Doc.  94-5823  Filed  3-11-94;  8:45  am] 

BILUNG  CODE  41S4-01-M 


Public  Health  Service 

National  Vaccine  Advisory  Committee, 
Public  Meeting 

AGENCY:  Office  of  the  Assistant 
Secreta.n/  for  Health. 

Correction:  On  March  1.  1994 
(59FR9761),  a  notice  was  published 
announcing  the  meeting  of  an  .^d  Hoc 
Subcommittee  on  Childhood  Vaccines. 
Under  Open  Committee  Discussion  we 
are  adding  an  agenda  item,  the  most 
recent  report  entitled  "DPT  Vaccine  and 
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Chronic  Nervous  System  Dysfunction:  A 
New  Analysis". 

The  rest  of  the  notice  remains  as 
published. 

Dated:  March  7, 1994. 
Chester  A.  Robinson, 

Acting  Executive  Secretary.  NVAC. 

|FK  Doc.  94-5792  Filed  3-11-94;  8:45  am) 

BILLINQ  CODE  4160-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-94-J333-04;  4-00154  I-4.M] 

Temporary  Closures  of  Public  Lands: 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  of  certain 
public  lands  in  Carson  City,  Lyon  and 
Douglas  Counties  on  and  adjacent  to 
two  Off  Highway  Vehicle  race  courses: 

April  22-24, 1994— High  Sierra  Motorcycle 
Club. 
Carson  Valley  Qualifier — Permit  Number 
NV-03516-94-06. 
May  6-8.  1 994— Western  States  Racing 
Association. 
Virginia  City  Grand  Prix— Permit  Number 
NV-03516-94-03. 

SUMMARY:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  and  to 
protect  adjacent  resources  during  the 
official  running  of  the  Carson  Valley 
Qualifier  National  Reliability  Enduro 
Motorcycle  Race  and  the  Virginia  City 
Grand  Prix  Motorcycle  Race. 
EFFECTIVE  DATES:  April  22-24,  1994; 
May  6-8.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fran  Hull.  Walker  Area  Recreation 
Planner,  Carson  City  District,  Bureau  of 
Land  Management,  153.5  Hot  Springs 
Road,  suite  300,  Carson  City,  Nevada 
89706,  Telephone:  (702)  885-6000. 
SUPPLEMENTARY  INFORMATION:  A  map  of 
each  closure  may  be  obtained  from  Fran 
Hull  at  the  contact  address.  Each 
permittee  is  required  to  clearly  mark 
and  monitor  the  event  route  during  the 
closure  period.  Spectators  shall  remain 
in  safe  locations  as  directed  by  event 
officials  and  BLM  personnel.  Specific 
information  on  eacli  event  follows: 

1.  High  Sierra  Motorcycle  Club  Carson 
Valley  Qualifier,  Permit  Number  NV-03516- 
94-06.  This  event  is  located  on  roads  and 
trails  in  the  Pine  Nut  Mountains  near 
Gardnerville,  Carson  City  and  Dayton. 
Nevada  in  Douglas,  Carson  City  and  Lyon 
Q)untios  within  T13N  R20E,  fl3N  R2'lE; 


T14N  R20E;  Tl4N  R21E;  T14N  R22E.  T15N 
R20E;  T15N  R21E:  T15N  R22E;  T16N  R21E: 
T16N  R22E,  The  Bureau  Lands  to  be  closed 
to  the  public  include  existing  roads  and  trails 
identified  on  the  ground  as  the  1994  Carson 
Valley  Qualifier  except  at  designated  pit  and 
spectator  areas.  Brunswick,  Sand  and 
Eldorado  Canyon  Roads  will  be  closed  to 
through  traffic;  Sunrise  Pass  Road  will  have 
traffic  regulated.  This  closure  will  be 
effective  from  6  p.m.  April  22  to  4  p.m.  April 
24, 1994.  Spectators  are  welcome  at  the  main 
Start/Finish  area  at  Carson  Valley  Inn, 
Minden. 

Camping  on  public  lands  within  the 
vicinity  of  and  in  conjunction  with  the  race 
shall  be  prohibited. 

2.  Western  States  Racing  Association 
Virginia  City  Grand  Prix— Number  NV- 
03516-94-03.  Multiple-lap  motorcycle  race 
on  roads  and  trails  near  Virginia  City,  Nevada 
in  Storey  County- within  T17N  R21E  sections 
21-29.  32-36  and  T16N  R21E  sections  2-5. 
The  Bureau  Lands  to  be  closed  to  the  public 
include  existing  roads  and  trails  identified  on 
the  ground  at  the  1994  Virginia  City  Grand 
Prix  Motorcycle  Race  route  except  at 
designated  pit  and  spectator  areas.  The  main 
spectator/pit  area  is  located  in  Virginia  City 
at  the  Old  Railroad  Depot. 

Camping  on  public  lands  within  the 
vicinity  of  and  in  conjunction  with  the  race 
shall  be  prohibited. 

This  closure  will  be  in  effect  from  6  p.m. 
on  May  6  tlu-ough  4  p.m.  on  May  8.  1994. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
agency  personnel,  or  BLM  personnel 
monitoring  the  event. 

Authority:  43  CFR  part  8340;  43  CFR  part 
8360  and  43  CFR  part  8370. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  order  may  be  subject  to 
the  penalties  provided  in  43  CFR 
8360.07. 

Dated:  March  2. 1994. 
James  W.  Elliott, 
District  Manager. 

IFR  Doc.  94-5640  Filed  3-11-94;  8:45  am] 
E::LL:,Na  code  43io-hc-m 


[NM-070-O4-4333-02] 

Closure  of  Lands  to  Discharge  of 
Firearms 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  use  restrictions. 

SUMMARY:  In  order  to  decrease  conflict 
between  recreationists  and  better 
provide  for  the  safety  of  the  public,  use 
restrictions  are  announced  by  the 
Farminglon  District. 

Effective  immediately,  the  discharge 
of  any  type  of  firearm  for  any  purpose 
is  prohibited  in  the  Dunes  Vehicle 
Recreation  Area  and  Head  Canyon  ORV 
Competition  Area. 


SUPPLEMENTARY  INFORMATION:  Since  the 
discharge  of  firearms  presents  both  a 
safety  hazard  to  and  recreational 
confiict  with  other  users  of  these 
Special  Management  Areas,  the 
following  areas  are  hereby  closed  to  the 
discharge  of  firearms  at  any  time  for  any 
purpose: 

Dunes  Vehicle  Recreation  Area 

T.29N  .R.  13  VV..NMPM, 
Sec.  19,  Lots  19-23: 
Sec.  20,  SWV4  west  of  New  Mexico  State 

Highway  371; 
Sec.  29,  All  below  elevation  of  5800'; 
Sec.  30.  All; 
Sec.  31.  All  below  elevation  of  5800'. 

Head  Canyon  ORV  Conipetibon  Area 

T.  29N.,R.  13VV..  NMPM, 

Sec.  33.  NWV,NWV4,  SVzNWV*.  SWv«. 

Total  area  affected  by  these  closures  is 
approximately  1.150  acres.  Authority  for 
these  closures  is  found  in  43  CFR  8364.  Any 
person  who  fails  to  comply  with  a  closure 
issued  under  43  CFR  8364  may  be  subject  to 
the  penalties  provided  in  43  CFR  8360.0-7: 
Violations  are  punishable  by  a  fine  not  to 
exceed  Si. 000  and/or  imprisonment  not  to 
exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Bams.  BLM.  Farmington 
District  Office.  1235  La  Plata  Highway. 
Farmington,  NM  87401;  505-599-6300. 

Dated:  March  5,1994. 
Mike  Pool. 

District  Manager.  Fannington  District. 
IFR  Doc.  94-5798  Filed  3-11-94;  8:45  ami 
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[ES-«30-4410-01]  ES-046823.  Group  198, 
Florida] 

Filing  of  Plat  of  the  Dependent 
Resurvey  and  Survey  of  Lots  12.  13 
and  14  in  Section  31 

The  plat  of  the  dependent  resuney  of 
a  portion  of  the  north  boundary  of 
section  31,  and  the  survey  of  Lots  12,  13 
and  14  of  section  31,  and  the  survey  of 
a  portion  of  the  rights-of-way  of 
Highway  U.S.  No.  1  and  County  Road 
No.  707,  Township  40  South,  Range  43 
East,  Tallahassee  Meridian,  Florida,  will 
be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7;30  a.m.,  on 
April  22,  1994. 

The  survey  was  made  upon  request  by 
the  Eastern  States,  Bureau  of  Land 
Management,  Division  of  Lands  and 
Renewable  Resources.  All  inquiries  or 
protests  concerning  the  technical 
aspects  of  the  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey,  Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  VA  22153,  prior  to  7:30 
a.m.,  April  22,  1994. 
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Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated;  March  2.  1994, 
(FR  Doc.  94-5*04  Filed  3-11-94;  8:45  am} 

BILUNO  CODE  4310~&i-M 


Geological  Survey 

Grants  and  Cooperative  Agreements; 
AvalUbiilty,  etc:  National  Spatial  Data 
Infrastructure  Competitive  Cooperative 
Agreements  Program  (NSDICCAP)  for 
Fiscal  Year  (FY)  1994 

AGENCY:  Geological  Survey.  Interior. 
ACTION:  Notice  inviting  applications  for 
competitive  cooperative  agreement 
awards  for  fiscal  year  1994. 

SUMtftARY:  The  purpose  of  the  FGDC 
National  Spatial  Data  Infrastructure 
Competitive  Cooperative  Agreements 
Program  (NSDICCAP)  is  to  facilitate  and 
foster  partnerships  and  alliances  within 
and  amor,  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  NSDI  consists  of  policies, 
standards,  agreements,  and  partnerships 
among  a  variety  of  sectors  and 
disciplines  that  will  promote  more  cost- 
effective  production,  ready  availability, 
and  greater  use  of  high  quality 
geospatial  data.  The  NSDICCAP  is 
intended  to  encourage  resource-sharing 
projects,  between  and  among  the  pubhc 
and  private  sector  through  the  use  of 
technology,  networking,  and  enhanced 
interagency  coordination  efforts. 
Proposals  must  involve  two  or  more 
organizations,  and  participants  are 
expected  to  cost  share  in  the  project. 
Activities  initiated  under  this  program 
will  promote  development  and 
maintenance  of  and  access  to  data  sets 
that  are  needed  for  national,  regional. 
State.  ar>d  local  analyses.  Authority  for 
this  progn  -1  is  contained  in  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  of  1994. 
Public  Law  103-138. 

Applications  may  be  submitted  by 
State  and  local  government  agencies, 
educational  institutions,  private  firms, 
private  foundations,  and  Federally 
acknowledged  or  State-recognized 
Native  American  tribes  or  groups. 
DATES:  The  program  announcement  and 
application  forms  are  expected  to  be 
available  on  or  about  March  20,  1994. 
Applications  must  be  received  on  or 
before  May  10,  1994. 
ADDRESSES:  Copies  of  Program 
Announcement  8071  may  be  obtained 
by  wnting  to  Kathleon  Craig.  U.S. 
Geological  Survey,  Office  of 
Procurement  and  Contracts,  Mail  Stop 


205A,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia  22092,  (703)  648-7357. 

FOR  FURTHER  INFORMATJON  CONTACT: 

Jennifer  Snyder,  FGDC,  U.S.  Geological 
Survey,  590  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
22092;  telephone  number  (703)  648- 
5514;  facsimile  (703)  648-5755.  Internet 
'■gdc@usgs.gov'*. 

SUPPLEMENTARY  iNFORHflATION:  Under  this 
FY  1994  program  announcement, 
proposals  are  to  be  directed  towards  two 
components  of  the  NSDI.  The  first 
component  deals  with  creation  of  a 
distributed  clearinghouse  for  finding 
and  accessing  geospatial  data  The 
second  component  involves 
development  and  promulgation  of  the 
use  of  standards  in  data  collection, 
documentation,  transfer,  and  search  and 
query.  The  following  list  of  efforts  is 
considered  within  the  scope  of  the  two 
aforementioned  activities,  and  are 
intended  to  serve  as  general  parameters 
for  consideration  when  developing 
proposals:  Component  I.  Development 
and  implementation  of  the  National 
Geospatial  Data  Clearinghouse:  Create 
(inventory,  evaluate,  catalog  data,  and 
establish  Internet  access)  and  manage  a 
node  on  the  National  Geospatial  Data 
Clearinghouse  that  provides  users  with 
a  means  for  finding,  accessing,  and 
sharing  data;  increase  use  and 
awareness  of  geospatial  data  available 
over  Internet  through  development  of 
training  programs,  information  guides 
and  other  explanatory  materials  in 
support  of  a  National  Geospatial  Data 
Clearinghouse;  and,  establish,  develop, 
or  expand  programs  or  projects  that 
improve  local,  regional,  or  national 
access  to  geospatial  data  to  the 
government,  public  and  private  sector. 
Component  II.  Develop  and  further  the 
implementation  of  FGDC-endorsed 
standards:  Conduct  programs  to  increase 
user  comprehension  and  adoption  of  the 
FGDC  Metadata  Standard  and  the 
Spatial  Data  Transfer  Standard;  test  and 
evaluate  existing  and  proposed 
geospatial  data  standards;  and,  stimulate 
the  development  of  geospatial  data 
standards  for  consideration  by  the 
FGDC. 

Dated:  March  3, 1994. 
fack ).  Stassi, 

Asfiistant  Director  for  Administration. 
IFR  Doc.  94-5799  Filed  3-11-94;  8:45  am) 

BILLMG  COOE  431(V-31-M 


National  Park  Service 

Santa  Rosa  island  Development 
Concept  Plan;  Channel  Islands 
National  Park;  Availability  of  Draft 
Environmental  Impact  Statement 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  draft  environmental  impact  statement 
(DEIS)  assessing  the  potential  impacts  of 
the  proposed  Development  Concept 
Plan  for  Santa  Rosa  Island.  Channel 
Islands  National  Park,  Santa  Barbara 
County,  California. 

The  draft  plan  proposes  the 
development  of  infrastructure  and 
facilities  to  support  maintenance  and 
protection  of  resources  and  historic 
structures,  research  and  further  study  of 
both  natural  and  cuhural  resources, 
limited  experimental  restoration  of 
natural  systems,  and  the  provision  of 
limited  visitor  use  opportunities. 
Maintenance  and  housing  facilities 
would  be  provided  in  two  locations. 
One  alternative  is  evaluated,  that  of  no 
action,  which  would  maintain  existing 
housing,  provide  minimal  maintenance 
of  facilities  to  provide  for  basic  health 
and  safety  of  visitors  and  employees, 
and  provide  essential  resource 
protection  with  minimal  research  and 
planning  for  restoration  of  natural 
systems. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  on  the  draft  Development 
Concept  Plan  and  DEIS  will  be  accepted 
until  May  31,  1994  and  should  be  sent 
to  the  Superintendent,  Channel  Islands 
National  Park,  1901  Spinnaker  Drive, 
Ventura.  Ca.  93001.  A  public  meeting  on 
the  plan  will  be  held  April  27,  1994. 
from  7  p.m.  to  9  p.m..  at  the  park  visitor 
center  located  at  the  above  address. 
National  Park  Service  officials  will  be 
available  at  this  time  to  present  the 
plan,  receive  oral  and  v^Titten 
comments,  and  answer  questions. 

Copies  of  the  draft  plan  and  DEIS  are 
available  at  the  park  headquarters  at  the 
above  address.  Copies  are  also  available 
for  inspection  at  libraries  located  in  the 
park's  vicinity  and  at  the  Western 
Regional  Office,  National  Park  Service, 
600  Harrison  St.,  suite  600.  San 
Francisco,  Ca.  94107-1372. 

Inquiries  on  the  DEIS  should  be 
directed  to  the  superintendent  at  the 
above  address  or  at  (805)  658-5700. 

Dated.  February  23, 1994. 
Lew  Albert, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc  94-5899  Filed  3-11-94;  8:45  ami 
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Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  Gettysburg  National  Military 
Park  Advisory  Commission. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the  date 

of  the  tenth  meeting  of  the  Gettysburg 

National  Military  Park  Advisory 

Commission. 

DATES:  April  21,1994. 

TIME:  7p.m.-9  p.m. 

INCLEMENT  WEATHER  RESCHEDULE  DATE: 

None. 

ADDRESSES:  Holiday  Inn,  516  Baltimore 
Street,  Gettysburg,  Pennsylvania  17325. 
AGENDA:  Sub-Committee  Reports,  review 
of  final  Land  Protection  Plan,  briefings 
on  Resource  Management  Plan, 
Eisenhower  Bam  reconstruction. 
Federal  Highway  project.  Fiscal  94  park 
budget,  Clean  Cities  Project,  and  an 
operational  update  on  park  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jose  A.  Cisneros,  Superintendent, 
Gettysburg  National  Military  Park,  P.O. 
Box  1080,  Gettysburg,  Pennsylvania 
17325. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Military  Park,  P.O.  Box  1080, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  95  TaneytowTi  Road, 
Gettysburg,  Pennsylvania  17325. 
B.J.  Griffin  (Ms.). 

Regional  Director,  Mid-Atlantic  Begion. 
IFR  Doc.  94-5873  Filed  3-11-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Directed  Service  Order  No.  1515] 

Cedar  River  Railroad  Co.— Directed 
Service  Order— Charles  City  Railway 
Lines  Inc. 

The  Charles  City  Railway  Lines,  Inc. 
(CCRY),  a  3.6  mile  railroad  in  Charles 
City,  Iowa,  with  connections  to  the 
Cedar  River  Railroad  Company  (CRR) 
and  the  Soo  Line  Railroad  Company 
(SOO)  was  shut  down  by  its 
management  effective  with  the  close  of 
business  February  24,  1994.  due  to  a 
lack  of  operating  funds,  and  has  been 


out  of  operation  since  that  time.  CCRY, 
based  on  its  letter  to  shippers  dated 
February  4, 1994  announcing  cessation 
of  operations  effective  February  24, 
1994,  placed  Embargo  No.  1-94,  dated 
2/14/94,  which  was  effective  2/24/94. 
There  are  two  principal  shippers  located 
on  the  CCRY. 

The  Commission  was  first  contacted 
about  the  impending  shutdown  of  the 
CCRY  on  February  10, 1994,  by  shippers 
on  the  line,  and  on  February  16,  1994, 
by  the  Iowa  Department  of 
Transportation  (IDOT)  indicating  their 
concerns  for  the  possible  shutdown  of 
the  railroad  and  reauesting  that  the 
Commission  consider  issuing  a  directed 
service  order  (DSO).  IDOT's  petition  of 
February  16,  1994,  requested  the 
Commission  to  initiate  voluntary 
directed  service  over  the  CCRY  lines 
and  indicated  that  the  CRR  was  willing 
to  operate  the  CCRY  lines  as  a  "Directed 
Rail  Carrier"  (DRC).  However,  it  was  not 
until  February  28,  1994,  that  the  CRR 
indicated  its  willingness  to  provide  the 
uncompensated  directed  service 
operations  sought  by  IDOT  and  the  two 
affected  shippers. 

Section  11125(a)  of  the  Interstate 
Commerce  Act  authorizes  the 
Commission  to  act  in  situations  where 
it  finds  that  a  rail  carrier  cannot 
transport  traffic  offered  to  it  because — 
(1)  its  cash  position  makes  its 
continuing  operation  impossible;  (2) 
transportation  has  been  discontinued 
under  court  order;  or  (3)  it  has 
discontinued  transportation  without 
obtaining  a  required  certificate  under  49 
use.  10903  (emphasis  added).  The 
initial  period  for  the  directed  service 
order  may  not  exceed  60  days.  How^ever, 
the  order  may  be  extended  for  an 
additional  period  not  to  exceed  180 
days. 

Under  a  directed  service  order  from 
the  Commission,  a  directed  carrier  may 
voluntarily  choose  to  provide  directed 
service  without  any  subsidy  or 
compensation  to  which  it  may  be 
entitled  from  the  Commission,  as  CRR 
has  done  here.  See  St.  Louis  S.W.  Ry. 
Co — Directed  Sen'ice — Chicago,  363 
I.C.C.  1  (1980),  and  Directed  Ser\'ice 
Order  No.  1504,  The  New  York, 
Susquehanna  and  Western  Railway 
Corporation — Directed  Service — The 
Delaware  and  Hudson  Railway 
Company,  (not  printed)  served  June  22, 
1988.1 

Considering  the  limited  nature  of  the 
proposed  directed  service  operation, 
e.g..  only  two  active  shippers  on  the  3.6 


'  Likev4ise,  the  Commission  may  authorize 
directed  service  without  provision  for 
compensalion  to  the  cairier  over  which  service  is 
directed.  Kansas  Cilv  Terminal  Ry.  Co. — Operate- 
Chicago  R.I.S.P..  360'l.C.C.  289  (1979). 


mile  CCRY  line,  CRR  has  asked  that  in 
order  for  CRR  to  waive  all  compensation 
from  the  Federal  government  otherwise 
applicable  under  49  U.S.C.  11125(b)(5). 
that  it  be  allowed  to  condition  it's  offer 
to  provide  uncompensated  directed 
service  by  limiting  its  initial  60-day 
operation  to  only  those  portions  of  the 
CCRY  lines  that  CRR  determines  can  be 
safely  operated;  that  CRR  not  be 
required  to  improve  any  CCRY  lines  that 
it  believes  are  unsafe  to  operate:  that  it 
be  allowed  to  perform  needed  switching 
sen'ice  to  shippers  using  crews  from  its 
through  trains,  and  that  it  be  allowed  to 
utilize  CCRY  maintenance  of  way 
employees  in  conjunction  with  its  own 
employees  only  to  the  extent  practicable 
for  its  limited  operations. 

Considering  CCRY's  cessation  of 
service  without  alternative  and  its 
apparent  inability  to  continue  due  to  its 
cash  position,  we  find  that  CCRY's 
current  situation  meets  the  standards  of 
49  U.S.C.  11125(a)(1)  and  (3). 

In  view  of  the  need  for  continued  rail 
service  over  CCRY's  lines  and  CRR  s 
willingness  to  provide  directed  service 
without  compensation  from  the  Federal 
government,  this  decision  grants  the 
requests  of  interested  parties  for  interim 
service  authority  to  CRR. 

The  emergency  nature  of  the  situation 
compels  us  to  conclude  that  advance 
public  notice  and  hearings  would  be 
impractical  and  contrary  to  the 
immediate  public  interest  in  assuring 
the  immediate  resumption  of  essential 
rail  transportation  services. 
Accordingly,  we  exercise  our  authority 
under  49  U.S.C.  11125(a)  to  waive 
advance  public  notice  in  the  present 
circumstances. 

Section  11125  permits  us  to  direct 
service  for  an  initial  period  of  not  more 
than  60  days,  with  an  option  to  extend 
the  directed  service  period  for  an 
additional  180  days,  if  cause  exists.  We 
believe  directed  service  authority  to  be 
necessary  here  at  least  for  an  initial  60 
day  period.  Any  interested  person  may 
file  comments  on  this  action  during  this 
period. 

We  Find 

1.  CCRY  had  discontinued  service 
over  all  of  its  lines.  CRR  has  requested 
the  Commission  to  permit  it  to  provide 
continued  rail  service  over  those  lines 
which  it  considers  to  be  operable. 

2.  To  prevent  transportation  and 
economic  disruptions  due  to  CCRY's 
ceased  operations,  and  to  assure  the 
immediate  continued  movement  of 
commodities,  some  of  which  may  be 
perishable,  it  is  necessary  for  the 
Commission  to  authorize  CRR  to  operate 
CCRY's  lines  at  Charles  City,  Iowa 
under  49  U.S.C.  11125,  conditioned 
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upon  a  waiver  of  any  compensation  or 
subsidy  from  the  Federal  government. 

3.  Our  action  in  this  decision  vriil  not 
substantially  impair  the  ability  of  CRR 
to  serve  its  own  patrons  adequately,  or 
meet  its  outstanding  common  carrier 
obligations,  see  49  U.S.C. 
11125(b)(2)fB),  and  will  assure 
continued  rait  service  to  affecied 
shippers. 

This  action  will  not  significantly 
affect  either  the  quahty  of  the  human 
environment  or  ener^  conservation. 

It  b  Ordered 

1.  Based  upon  its  undertaking  to  do  so 
without  anv  form  of  compensation  from 
the  Federa,  government,  CRR  is 
authorized  to  enter  upon  and  operate 
COPY'S  lines  at  Charles  Qty,  Iowa 
pursuant  to  this  voluntary  directed 
service  order  under  49  U.S.C.  11125. 

(a)  Entry  by  CRR  on  the  hnes  of  (XRY  may 
occur  on  the  date  and  time  authorized  in  this 
decision.  Operations  by  CRR  may  continue 
no  later  than  the  sixtieth  day  from  the 
effective  date  of  this  decision. 

fb)  CRR  shall  immediately  notify  the 
Conunission,  CCRY.  and  SOO.  in  writing,  of 
the  date  on  which  it  commences  operations 
under  this  order. 

2.  Operations  performed  under 
authority  of  this  order  shall  conform  to 
the  directions  and  conditions  prescribed 
above. 

3.  All  submissions  filed  in  this 
proceeding  should  refer  to  DSO  No. 
1515  and  be  sent  to  the  Commission's 
headquartt  -,  at  12th  Street  and 
Constitution  Avenue,  N\V..  Washington, 
DC  20423.  An  original  and  10  copies 
should  be  submitted. 

4.  The  provisions  of  this  decision 
shall  apply  to  intrastate,  interstate,  and 
foreign  commerce. 

5.  The  Commission  retains 
jurisdiction  to  modify,  supplement,  or 
reconsider  this  decision  at  any  time. 

6.  Notice  to  the  general  public  of  this 
decision  shall  be  given  by  publication  in 
the  Federal  Register.  The  decision  will 
be  served  on  the  Federal  Railroad 
Administration,  the  Association  of 
American  Railroads,  American  Short 
Line  Railroad  Association,  CRR.  CCRY, 
SOO,  and  the  IDOT. 

7.  This  decision  and  order  shall 
become  effective  at  12:01  a.m.,  on 
March  7,1     4. 

8.  Unless  otherwise  modified  by  the 
Commission,  this  order  will  expire  at 
11  59  p.m.,  on  May  5,  1994. 

Decided;  March  4,  1994. 


By  the  Commission.  Chairman  McDonald, 
Vice  Chainnan  Phillips,  Commissioner 
Simmons  and  Philbin. 
Sidney  L.  StriddaiMl, 
Secretory. 
[FR  Doc-  94-5«7t  Filed  3-11-94,  »:45  am] 
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[Finance  Docket  No.  32457] 

Port  Railroads,  Inc.— Lease  and 
Operation  Exemptton — Southern 
Pacific  Transportation  Company 

Port  Railroads,  Inc.  (PRI),  a  noncarrier 
subsidiary  of  Kyle  Railways,  Inc.  (Kyle) 
has  filed  a  notice  of  exemption  to  lease 
and  operate  approximately  107.438 
miles  of  railroad  lines  of  the  Southern 
Pacific  Transportation  Company  in 
Fresno  and  Kem  Counties,  CA. 

The  lines  involved  in  the  lease 
transaction  consist  of:  (1)  The  West  Side 
Line;  Betv^een  milepost  207.138  on  the 
west  leg  of  the  wye  and  milepost 
207.260  on  the  east  leg  of  the  wye,  at 
Fresno.  CA,  and  the  end  of  the  line  at 
milepost  159.60  at  Oxalis,  CA;  (2)  the 
Riverdale  Branch;  Between  milepost 
182.003  at  Ingle,  CA.  and  the  end  of  the 
line  at  milepost  208.73  at  Burrell,  CA; 
and  (3)  the  Buttonwillow  Branch: 
Between  milepost  313.649  on  the  west 
leg  of  the  wye  and  milepost  314.020  on 
the  east  leg  of  the  wye,  at  Kem  Junction 
in  Bakersfield,  CA,  and  the  end  of  line 
at  milepost  347.00  at  Buttonwillow,  CA. 
The  parties  expected  to  consummate  the 
proposed  transaction  on  or  after  March 
6, 1994. 

This  proceeding  is  related  to  Finance 
Docket  No.  32458,  Kyle  Railways,  Inc.— 
ContinuaiKe  in  Control  Exemption — 
Port  Railroads,  Inc.,  wherein  Kyle  has 
concurrently  filed  a  petition  for 
exemption  to  continue  in  control  of  PRI 
and  seven  other  railroads  upon  PRI 
becoming  a  railroad. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn,  Elsq.,  suite  120,  1101  30th  St., 
NW.,  Washington,  DC  20007. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  March  7, 1994. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Stnckland,  Jr., 
Secretary. 
[FR  Doc.  94-5870  Filed  3-11-94;  8:45  am) 

BILLING  CODE  7(nS-41-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Women's  Bureau;  Commission  on 
Family  and  Medical  Leave;  Meeting 

AGENCY:  Office  of  Secretary.  Labor. 
ACDON:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  Family 
and  Medical  Leave  was  established  by 
an  Act  of  Congress,  the  Family  and 
Medical  Act,  Public  Law  103-3. 
TIME  AMO  PI>CE:  The  meeting  will  be 
held  on  Tuesday,  March  22,  1994,  from 
10  a.m.  to  12  Noon,  in  the  BLS  Postal 
Square  Building  (G—440),  in  Meeting 
Room  #3  (Ground  Level),  2 
Massachusetts  Avenue,  NE.. 
Washington,  DC  (First  Street  entrance 
directly  across  from  Union  Station). 
PUBUC  PARTICIPATTOM:  The  meeting  will 
be  open  to  the  public.  It  will  be  in 
session  from  10  a.m.  to  12  Noon.  Seating 
will  be  available  to  the  public  on  a  first- 
come,  first  served  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  office  of  the  Commission  to 
obtain  appropriate  accommodations. 
Individuals  wishing  to  submit  written 
statements  should  send  16  copies  to 
Irasema  T,  Garza,  Executive  Director, 
Commission  on  Family  and  Medical 
Leave,  room  S-3305,  Frances  Perkins 
Building,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT; 
Irasema  Garza,  telephone  (202)  219- 
6594. 

Signed  at  Washington.  DC  this  9th  Day  of 
March.  1994. 

Irasema  T.  Garxa, 

Executive  Director,  Commission  on  Faadty 

and  Medical  Leave. 

[FR  Doc.  94-5886  Filed  3-11-94;  a.45  am) 
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Employment  and  Training 
Administration 

[TA-W-29,213] 

Smead  Manufacturing  Co.;  Hastings, 
MN;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  15,  1994,  applicable  to  all 
workers  of  the  subject  firm  engaged  in 
emplo>Tnent  related  to  the  production  of 
office  filing  supplies.  The  certification 
notice  was  published  in  the  Federal 
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Register  on  March  4,  1994  (59  FR 
10429). 

At  the  reque.st  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
findings  show  that  several  workers  were 
laid  off  a  few  months  prior  to  the 
Department's  impact  date  of  August  1. 
1993.  The  findings  also  show  tliat  the 
workers  were  laid  off  as  a  result  of  a 
company  decision  to  import  office  filing 
supplies. 

Accordingly,  the  Department  is 
amending  the  certification  with  a  new 
impact  date  of  April  1,  1993. 

The  amended  notice  applicable  to 
TA-\V-29.213  is  hereby  issued  as 
follows:  All  workers  of  Smead 
Manufacturing  Company,  Hastings. 
Minnesota  engaged  in  employment 
related  to  the  production  of  office  filing 
supplies  who  became  totally  or  partially 
separated  from  employment  on  or  after 
April  1.  1993  are  eligible  to  apply  for 
adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington.  DC.  this  7th  day  of 
March  1994. 
Marvin  M.  Fooks, 

Direclcr,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  94-5887  Filed  3-11-94;  8:45  am) 
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Investigations  Regarding  CertificatJons 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretarv'  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Emplov-ment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 

Appendix 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  p)etitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  24,  1994. 

Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  24.  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NVV., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  28th  day  of 

February.  1994. 

Marvin  M,  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitionef  (union/workers/firm) 


Location 


Date  re- 
ceived 


Date  of  pe- 
tit on 


Petition 
No. 


Articles  produced 


Zurn  Industries.  Inc  (Workers) 

Prince  Gardner,  Inc  (ACTWU)  

Oshkosh  B'Gosh,  Inc  (Workers) 

Oshkosh  B'Gosh,  Inc  (Workers) 

Andrea  Manutactunng  (Workers)  

Apache  International  Inc  (Workers) 

Reynolds  Aluminum  Recycling  Co  (Work- 
ers). 

Clifton  Precision  (Workers) 

Atlantic  Design  Co  (Workers) 

Ford  New  Holland  (UAW) 

Fisher-Pnce  Inc  (Co)  

Gult  Interstate  Engineenng  (Co)  

Ornstein  Fashions,  Inc  (ILGWU)  

O&K,  Inc  (IBB)  

Polo  Clothing  Co,  Inc  (ACTWU) 

McDonnell  Douglas  Helicopter  (Co) 

Genesco.  Inc  (Co)  

Genesco,  Inc  (Co)  

Gary  Williams  Energy  Corp  (Workers)  


Ene,  PA 

Marked  Tree,  AR  , 

McKenzie,  TN  

Oshkosh,  Wl  

Decatur.  IL  , 

Houston,  TX  

Bristol,  CT  

Clifton  Heights,  PA 

Vestal.  NY  

Bloomington,  MN  . 
East  Aurora,  NY  ... 
Houston,  TX  

Garfield,  NJ 

Batavia,  NY  

Lawrence,  MA  , 

Mesa,  AZ 

Danville.  KY  

Nashville,  TN 

Roosevett,  UT  


02/2  sm 
02./28W 
02/2894 
02'28.'94 
02/28/94 
02/28/94 
02/2a'94 

OZ'28/94 
02/2a'94 
02/28'94 
02/28/94 
02/28/94 

02/2a'94 

02/28/94 
02/28/94 

02/28,'94 
02/28/94 
02/2a'94 
02/2a'94 


021  a  94 
02'-;7'94 
01/31/94 
0Z'1S'94 
0217/94 
02/ 14/94 
02/04/94 

02  17 '94 
02'09/94 
02/17/94 
02'0a'94 
02' 14/94 

02/14/94 
02/04/94 
02/0a'94 
02/ia^94 

02/1  a'94 
02'16'94 
0210/94 


29,541 
29,542 
29.543 
29.544 
29,545 
29.546 
29,547 

29,548 
29.549 
29.550 
29,551 
29,552 

29,553 
29.554 
29.555 
29.556 
29.557 
29.558 
29,559 


Steam  Generating  Equipment. 

Women's  BillfoWs. 

Children's  Pants. 

Children's  Pants. 

Ladies  Sportswear 

Crude  Oil  and  Natural  Gas. 

Aluminum  Shreds. 

Motors,  Resotver,  Torque. 
Finishing  of  (Z^rcurt  Boards. 
Ford  Tractor  Parts. 
Company  Headquarters 
Er^r>eenng    Services    &    Project 

Mgr. 
Coats  and  Suits. 
Front  Erxj  Loaders. 
Men's  Suits. 
Helicopters 
Men  s  Footwear. 
Men's  Footwear. 
Propane,  Butane.  4  Natural  Gas. 


IFR  Doc.  94-5888  Filed  3-11-94;  8:45  am] 
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Federal-State  Unemployment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letters  Interp-'eting  Federal 
Unemployment  Insurance  Law 

The  Employment  and  Training 
.'\dministrafion  interprets  Federal  law- 
requirements  pertaining  to 


unemployment  compensation  as  part  of 
its  role  in  the  administration  of  the 
Federal-State  unemployment 
compensation  program.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 
Secu-ity  .Agencies  (SES.^s).  The  UPLs 
described  below  are  published  in  the 
Federal  Register  in  order  to  inform  the 
public. 


Unemplovinent  Insurance  Program 
Letter  No' 13-94 

This  UIPL  advises  SESAs  of  the 
provisions  of  Public  Law  (Pub.  L.)  103- 
152  which  affect  the  unemployment 
compensation  (UC)  program.  Public  Law 
103-152  requires  that  States  establish 
and  utilize  a  system  of  profiling  all  new 
claimants  for  regular  UC  in  order  to 
identify  those  claimants  most  likely  to 
exhaust  regular  UC  and  in  need  of 
reemployment  services  in  order  to 
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obtain  new  work.  It  also  requires  that  an 
individual  identified  pursuant  to  the 
profiHng  system  must  participate  in 
reemployment  services  as  a  condition  of 
UC  eligibility. 

Unemployment  Insurance  Program 
Letter  No.  14-94 

This  UTPL  advises  SESAs  of  the 
provisions  of  Public  Law  103-182 
relating  to  self-employment  assistance 
as  it  affects  the  UC  program.  Public  Law 
103-182  amended  Federal  law  to  give 
States  the  option  of  permitting,  for  a 
five-year  period,  certain  individuals  to 
receive  payinents  from  a  State's 
unemployment  fund  for  the  purpose  of 
assisting  such  individuals  in 
establishing  businesses  and  becoming 
self-em.ployed. 

Dated:  Mart.h  8, 1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

Classification:  Ul. 

Ck)rrespondence  Symbol:  TEURL. 

Date:  January  28.  1994. 

Directive:  Unemployment  Insurance  Program 
Letter  No.  13-94 

To:  All  State  EmplovTnent  Security  .Agencies 

From:  Mary  Ann  Wvrsch.  Director, 
Unemployment  Insurance  Service 

Subject:  The  Unempio>Tnent  Compensation 
Amendments  of  1993  (Pub.  L.  103- 
152) — Provisions  Affecting  the  Federal- 
State  Unemployment  Compensation 
Program 

Rescissions:  None. 

ELxpiration  Date:  January  31,  1995. 

1.  Purpose.  To  advise  State  employment 
security  agencies  (SESAs)  of  the  provisions  of 
the  Unemployment  Compensation 
Amendments  of  1993,  Public  Law  (Pub.  L.) 
lOJ-152,  which  affect  the  Federal-State 
Unemployment  Compensation  (UC)  Program. 

2  References.  Section  4  of  Public  Law  103- 
152;  Titles  III  and  IX  of  the  Social  Security 
Act  (SSA);  Public  Law  103-6:  Public  Law' 
102-318;  UI  Occasional  Papers  89-3  and  91- 
1;  and  UIPL  45-93.  dated  September  23, 
1993. 

3.  Background.  On  November  24,  1993.  the 
President  signed  into  law  the  Unemployment 
Compensation  Amendments  of  1993.  Public 
Law  103-152.  Public  Law  103-152  extended 
the  Emergency  Unemploment 
Compyensafion  (EUC)  program,  and  amended 
the  SSA  to  require  States,  as  a  condition  of 
receiving  administrative  grants,  to  establish 
and  utilize  a  system  of  profiling  all  new 
claimants  for  r>^ular  UC  for  purposes  of 
identifying  claimants  who  are  likely  to 
e.xhaust  UC  and  will  need  job  search 
assistance  to  make  a  successful  transition  to 
new  employment.  The  SSA  was  further 
amended  to  require  States  to  disqualify  an 
individual  identified  pursuant  this  profiling 
system  if  the  individual  fails  to  participate  in 
reemployment  services.  In  addition.  Public 
I-aw  103-152  made  a  technical  change  to 
Title  IX  of  the  .SSA.  States  have  already  been 
advised  of  those  provisions  affecting  the  EUC 
program  in  GAL  12-92,  Change  6.  This 


issuance  is  limited  to  those  amendments  to 
the  SSA  affecting  the  Federal-State  UC 
program.  These  amendments  are  as  follows: 

(a)  a  new  requirement  that  States  establish 
and  utilize  a  system  of  profiling  all  new 
claimants  for  regular  UC: 

(b)  a  new  requirement  that  State  law 
require  claimants  identified  as  most  likely  to 
exhaust  regular  UC  to  participate  in 
reemployment  services  as  condition  of  UC 
eligibility;  and 

(c)  a  technical  amendment  to  Title  IX  of  the 
SSA  pertaining  to  the  Unemployment  Trust 
Fund. 

4.  Action  Required.  SESAs  are  requested  to 
take  the  action  necessary  to  assure 
consistency  with  Federal  requirements  as 
amended  by  Public  Law  103-152.  The 
effective  dates  for  implementation  of  these 
amendments  are  found  in  Attachment  HI. 

5.  Inquiries.  Inquiries  should  be  directed  to 
your  Regional  Office. 

6.  Attachments. 

I.  Unemployed  Workers  Profiling 

II.  Participation  in  Reemployment  Services 

III.  Draft  Language  to  Implement  Section 
4(b)  of  Public  Law  103-152 

IV.  Technical  Amendment  Concerning  the 

Unemployment  Trust  Fund 

Attachment  I  to  LTDPL  13-94 
Unemployed  Worker  Profiling 

a.  Text  of  Amendment — Section  4(a)  of 
Public  Law  103-152 

Sec.  4.  Worker  Profiling. 

(a)  In  General. — 

(1)  Establishment  of  Profiling  System. — 
Section  303  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the 
following  new  subsection: 

"(j)(l)  The  State  agency  charged  with  the 
administration  of  the  State  law  shall  establish 
and  utilize  a  system  of  profiling  all  new 
claimants  for  regular  compensation  that — 

"(A)  Identifies  which  claimants  will  be 
likely  to  exhaust  regular  compensation  and 
will  need  job  search  assistance  services  to 
make  a  successful  transition  to  new 
employment; 

"(B)  Refers  claimants  identified  pursuant 
to  subparagraph  (A)  to  reemployment 
services,  such  as  job  search  assistance 
services,  available  under  any  State  or  Federal 
law; 

'■(C)  Collects  follow-up  information 
relating  to  the  services  received  by  such 
claimants  and  the  employment  outcomes  for 
such  claimants  subsequent  to  receiving  such 
services  and  utilizes  such  information  in 
making  identifications  pursuant  to 
subparagraph  (A);  and 

"(D)  Meets  such  other  requirements  as  the 
Secretary  of  Labor  determines  are 
appropriate. 

"(2)  Whenever  the  Secretary  of  Labor,  after 
reasonable  notice  and  opportunity  for 
hearing  to  the  State  agency  charged  with  the 
administration  of  the  State  law,  finds  that 
there  is  a  failure  to  comply  substantially  with 
the  requirements  of  paragraph  (1),  the 
Secretary  of  Labor  shall  notify  such  State 
agency  that  further  payments  will  not  he 
made  to  the  State  until  he  is  satisfied  that 
there  is  no  longer  any  such  failure.  Until  the 
Secretary  of  Labor  is  so  satisfied,  he  shall 


make  no  further  certification  to  the  Secretary 
of  the  Treasury  with  respect  to  such  State." 

b.  Discussion. 

Profiling — Situation  Prior  to  Enactment  of 
Riblic  Law  103-152.  Profiing  is  based  on  the 
premise  that  a  set  of  characteristics — a 
"profile" — can  be  developed  to  identify,  at  an 
early  stage  of  unemployment,  which  workers 
are  likely  to  exhaust  UC  and  will  need 
assistance  to  find  new  jobs.  Research  on  this 
point  sponsored  by  the  Department  of  Labor 
and  conducted  in  the  State  of  New  Jersey 
found  that  profiled  claimants  who  received 
reemployment  services  returned  to  work 
earlier  than  those  who  did  not  receive  such 
services.  (See  UI  Occasional  Papers  89-3  and 
91-1  which  contain  reports  on  the  New 
Jersey  project).  In  addition,  studies  on  the 
long-term  unemployed  have  found  that 
individual  characteristics  such  as  schooling 
and  job  tenure  relate  to  when  the  individuals 
return  to  work.  Thus,  providing  early 
reemployment  assistance  to  individuals  most 
likely  to  remain  out  of  work  should  result  in 
an  earlier  return  to  work. 

Section  4  of  Public  Law  103-6  addressed 
the  establishment  of  a  system  of  profiling  all 
new  claimants  for  regular  UC  (including  new 
claimants  under  Federal  unemployment 
benefit  allowance  programs)  to  determine 
which  claimants  may  be  most  likely  to 
exhaust  regular  UC  and  may  need 
reemployment  services  to  make  a  successful 
transition  to  new  employment.  .Although 
States  were  not  required  to  establish  a  system 
of  profiling,  the  Secretary  was  directed  to 
"encouraglel  [itsl  adoption  and 
implementation  by  all  States,"  as  well  as 
provide  "technical  assistance  and  advice  to 
the  States  in  the  development  of  model 
profiling  systems." 

In  response  to  this  legislation,  the 
Department  took  action  to  develop  a  model 
profiling  system.  UIPL  45-93  was  issued  and 
States  were  encouraged  to  provide  comments 
on  the  profiling  system  and  the  procedures 
needed  to  implement  it.  The  Department  was 
in  the  process  of  developing  this  system  and 
a  strategy  for  its  implementation  when  Public 
Law  103-152  was  enacted. 

Profiling— Effect  of  Public  Law  103-152. 
The  amendments  made  by  Public  Law  103- 
152  repealed  section  4  of  Public  Law  103-6 
and  added  subsection  (j)  to  section  303.  SSA. 
to  require  States,  as  a  condition  for  receiving 
Title  III  grants,  to  implement  and  utilize  a 
system  of  profiling  all  new  claimants  for 
regular  UC.  Under  section  303(i)(l),  SSA,  the 
system  must  include  components  which: 

1.  Identify  which  claimants  will  be  likely 
to  exhaust  regular  UC  and  will  need  job 
search  assistance  services  to  make  a 
successful  transition  to  new  employment. 

2.  Refer  the  claimants  described  in  item  1 
above  to  reemployment  services,  such  as  job 
search  assistance  services,  available  under 
any  State  or  Federal  law.  The  conference 
Committee  Report  defines  "reemployment 
services"  as: 

*  *  '  job  search  assistance  and  job 
placement  services,  such  as  counseling, 
testing,  and  providing  occupational  and  labor 
market  information,  assessment,  job  search 
workshops,  job  clubs  and  referrals  to 
employers,  and  other  similar  services.  (H. 
Rep.  No.  333. 103rd  Cong.  1st  Sess.,  5  (1993)1 


3.  Collect  follow-up  infonnation  relating  to 
the  services  received  by  such  claimants  and 
their  emplo\Tnent  outcomes  and  use  the 
information  for  future  profiling. 

4.  Meet  "such  other  requirements  as  the 
Secretary  of  Labor  determines  are 
appropriate." 

The  Department  of  Labor  will  provide 
further  guidance  concerning  "reemployment 
services."  job  search  assistance,"  "follow-up 
information."  "employment  outcomes"  and 
any  other  requirements  the  Secretary  of  Labor 
determines  to  be  necessary  for  the  proper 
implementation  of  a  profiling  system. 

c.  Technical  Assistance  and  Report. 
Section  4(c)  of  Public  Law  103-152  requires 
that  the  "Secretary  of  Labor  shall  provide 
technical  assistance  and  advice  to  assist  the 
States  in  implementing  the  profiling  system" 
and  that  "such  assistance  shall  include  the 
development  and  identification  of  model 
profiling  systems."  The  Department  of  Labor 
plans  to  provide  technical  assistance  to 
States.  Information  concerning  this  assistance 
and  the  model  profiling  systems  will  be 
provided  in  future  issuances. 

Section  4(d)  of  Public  Law  103-1 52 
requires  that,  not  later  than  the  date  three 
years  after  the  date  of  enactment  of  Public 
Law  103-152,  the  Secretary  of  Labor  will 
report  to  the  Congress  on  the  operation  and 
effectiveness  of  the  profiling  system  and  of 
the  participation  requirement  described  in 
Attachment  II  below.  Since  Public  Law  103- 
152  was  enacted  on  November  24,  1993,  the 
rt^port  is  due  November  24. 1996. 

d.  Effectiw  Date.  Section  303(i)(2),  SSA, 
requires  that  States  must  comply 
substantially  with  the  requirements  of 
303(j)(l),  SSA  as  a  condition  of  receiving 
administrative  grants  under  Section  303(a), 
SSA. 

Under  section  4(f)(1)  of  Public  Law  103- 
152,  new  section  303(j),  SSA,  "shall  talce 
effed  on  the  date  one  year  after  the  date  of 
the  enactment  of  this  Act,"  or  November  24, 
1994.  In  determining  whether  to  take  action 
against  a  State  which  has  not  appropriately 
amended  its  law  and/or  not  established  a 
profiling  system  by  this  effective  date,  the 
Department  of  Labor  will  talte  into 
consideration  the  feasibility  of  such  State 
taking  that  action  to  meet  the  requirements 
of  the  statute,  as  interpreted  by  the 
Department  in  its  operating  instructions. 
These  operating  instructions  will  be  provided 
in  future  issuances. 

Attachment  II  to  ITFL  13-94 

Participation  id  Reemployment  Services 

a.  Text  of  the  Amendment — Section  4(b)  of 
Public  Law  103-152. 

(b)  Participation  Requirement. — Section 
303(a)  of  the  Social  Security  Act  is 
amended — 

(1)  By  striking  the  period  at  the  end  of 
paragraph  (9)  and  inserting  ";  and  ".  and 

(2)  By  adding  at  the  end  thereof  the 
following  new  paragraph: 

"(10)  A  requirement  that,  as  a  condition  of 
eligibility  for  regular  comp)ensation  for  any 
week,  any  claimant  who  has  been  referred  to 
reemployment  services  pursuant  to  the 
profiling  system  under  subsection  (j)(l)(B) 
participate  in  such  services  or  in  similar 
services  unless  the  State  agency  charged  with 


the  administration  of  the  State  law 
determines — 

"(A)  Such  claimant  has  completed  such 
ser\ir.es;  or 

"(B)  There  is  justifiable  cause  for  such 
claimant's  foilure  to  ptarticipate  in  such 
services." 

b.  Discussion.  Public  Law  103-152  added 
section  303(a)(10)  to  the  SSA  to  require 
States,  as  a  condition  of  receiving  Title  III 
grants,  to  place  an  additional  condition  of 
eligibility  on  claimants  who  have  been 
referred  to  reemplojinent  services  pursuant 
to  the  profiling  system  under  subsenrtion 
303(i)(l)(B),  SSA.  A  profiled  claimant,  in 
order  to  be  eligible  for  regular  UC  for  any 
given  week,  must  participate  in 
reemplo\Tnent  ser\'ices  or  similar  services 
unless  the  State  agency  determines  that  (1) 
the  profiled  claimant  has  already  completed 
such  services;  or  (2)  there  is  a  justifiable 
cause  for  the  claimant's  failure  to  particijfete 
in  such  services  The  Department  of  Labor 
will  provide  further  guidance  to  States 
concerning  participation  in  "reemployment 
services"  or  "similar  services"  and 
"justifiable  cause." 

The  Department  believes  States  will  need 
to  amend  their  laws  to  provide  for  a 
disqualification  based  on  a  profiled 
claimant's  failure  to  participate  in 
reemplovTnent  services.  If  a  State  does  not 
need  to  make  such  a  law  change,  it  will  be 
necessary  to  notify  the  Department  that  such 
a  disqualification  can  be  accomplished 
without  amendment. 

c.  Effective  Date.  Section  4(f)  of  Public  Law 
103-152,  requires  that  new  Section 
303(a)(10),  SSA,  "shall  take  effect  on  the  date 
one  year  after  the  date  of  the  enactment  of 
this  Act."  or  November  24.  1994.  In 
determining  whether  to  take  action  against  a 
State  which  has  not  met  this  requirement  by 
this  effective  date,  the  Department  of  Labor 
will  take  into  consideration  the  feasibility  of 
such  State  timely  amending  its  law  and 
establishing  a  profiling  system  (which  is  a 
necessary  requisite  to  this  denial  provision) 
which  meets  the  requirements  established  by 
the  Department  in  its  operating  instructions. 

Attachment  EU  to  IIPL  13-94 

Draft  Language  to  Implement  Section  4(b)  of 
Public  Law  103-132 

States  needing  to  amend  their  laws  to 
incorporate  the  new  eligibility  criteria 
established  by  Public  Law  103-152.  may 
wish  to  use  the  following  draft  language. 

(a)  Eligibility  for  benefits. — An  unemployed 
individual  shall  be  eligible  to  receive  benefits 
with  respect  to  any  week  only  if  the 
individual: 
•  •  •  *  * 

(  )  participates  in  reemployment  services, 
such  as  job  search  assistance  services,  if 
the  individual  has  been  determined  to  be 
likely  to  exhaust  regular  benefits  and 
need  reemploNTnent  services  pursuant  to 
a  profiling  system  established  by  the 
Commissioner. 

Attachment  IV  to  UIPL  13-94 

Technical  Amendment  Concerning  the 
Unemplo>Tnent  Trust  Fund 

(a)  Text  of  the  Amendment — Section  5  of 
Public  Law  103-152. 


Sec.  5.  Technical  Amendment  to 
Unemployment  Trust  Fund. 

Paragraph  ( 1 )  of  section  905(b)  of  the  Social 
Security  Act  is  amended  to  read  as  follows: 

"(b)(1)  Except  as  provided  in  paragraph  (3). 
the  Secretary  of  the  Treasury  shall  transfer 
(as  of  the  close  of  each  month)  from  the 
employment  security  administration  account 
to  the  extended  unemployment 
compensation  account  established  by 
subsection  (a),  an  amount  (determined  by 
such  Secretary)  equal  to  20  percent  of  the 
amount  by  which — 

"(A)  The  transfers  to  the  employment 
security  administration  account  pursuant  to 
section  901(b)(2)  during  such  month,  exceed 

"(B)  The  payments  during  such  month 
from  the  employTnent  security  administration 
account  pursuant  to  section  901(b)(3)  and  (d). 

If  for  any  such  month  the  payments 
referred  to  in  subparagraph  (B)  exceed  the 
transfers  referred  to  in  subparagraph  (A), 
proper  adjustments  shall  be  made  in  the 
amounts  subsequently  transferred." 

(b)  Discussion.  The  legislation  proposed 
which  eventually  became  Public  Law  103- 
318  contained  a  provision  which  would  have 
amended  section  901(b)(1),  SSA,  to  create 
new  subparagraphs  (A)  and  (B).  This 
provision  was  not  enacted.  However, 
corresponding  amendments  to  section  905(b) 
were  included  in  the  enacted  version  of 
Public  Law  103-319.  As  these  amendments 
referred  to  non-existent  sections,  the 
amendments  had  no  effect.  Section  5  of 
Public  Law  103-152  amended  Section  905(b). 
SSA.  to  delete  the  erroneously  enacted 
language  pertaining  to  the  non-existing 
section 

Classification:  Ul. 
Correspondence  S\'mbol:  TEURL. 
Date:  Febrtiary  16, 1994. 
Directive:  UnemplojTnent  Insurance  Program 

Letter  No.  14-94 
To:  All  State  Emplo\Tnent  Security  Agencies 
From:  Mary  Ann  Wyxsch.  Director. 

Unemployment  Insurance  Service 
Subject:  North  American  Free  Trade 

Agreement  Implementation  Act  (Pub.  L. 
103-182)— Provisions  Affecting  the 
Federal-State  UnemployTnent 
Compensation  (UC)  Prc^ram  relating  to 
Self-Employment  Assistance 
Rescisions:  None. 
Expiration  Date:  February  28. 1995. 

1 .  Purpose.  To  advise  State  agencies  of  the 
provisions  of  the  North  American  Free  Trade 
Agreement  Implementation  Act  which  aHect 
the  Federal-State  UC  Program. 

2.  References  The  Federal  Unemployment 
Tax  Act  (FUTA);  Title  III  of  the  Social 
Security  Act  (SSA);  the  Federal-State 
Extended  Unemployment  Compensation  Act 
of  1970  (EUCA).  as  amended;  section  9152  of 
Public  Law  100-203;  section  507  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (NAFTA).  Public  Law 
103-182;  Unemplo>Tnent  Insurance  Program 
Letter  (UIPL)  29-83.  Change  1:  General 
Administration  Letter  (GaL)  7-94;  and  Ul 
Occasional  Paper  92-2. 

3.  Background.  On  December  8. 1993,  the 
President  signed  into  law  the  NAFTA,  Public 
Law  100-182.  which  affects  the  UC  program 
in  two  ways.  First.  NAFTA  created  a 
transitional  adjustment  assistance  program 
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designed  to  address  worker  dislocation 
caused  by  NAFTA.  This  aspect  of  NAFTA 
was  addressed  in  CAL  7-94.  Second,  NAFTA 
amended  Federal  law  to  give  States  the 
option  of  permitting,  for  a  five-year  period, 
certain  individuals  to  receive  a  pa>Tnent  from 
the  State's  unemployment  fund  for  the 
purpose  of  assisting  such  individuals  in 
establishing  a  business  and  becoming  self- 
employed.  It  is  this  second  aspect  of  NAFTA 
which  is  the  subject  of  this  UIPL. 

4.  Discussion. 

a.  In  General.  The  "withdrawal  standard" 
of  Section  3304(a)(4),  FUTA,  and  section 
303la)(5),  SS.A.  limits  withdrawals  (with 
specified  exceptions  not  relevant  here)  from 
a  State's  unemployment  fund  to  payments  of 
"compensation"  and  prior  to  the  enactment 
of  NAFT.A  would  have  prohibited 
withdrawals  for  the  purpose  of  paying  self- 
employment  allowances.  The  term 
"compensation"  is  defined  in  section 
3306(h).  FUTA,  as  "cash  benefits  payable  to 
individuals  with  respect  to  their 
unemployment.  '  Ehie  to  this  requirement 
that  the  payment  be  with  respect  to 
"unemployment,"  the  withdrawal  standard 
has  previously,  with  one  temporary 
exception,  prohibited  States  from  using 
unemployment  funds  to  assist  individuals  in 
establishing  themselves  in  self-employment. 

The  previous  temporary  exception  was 
created  by  section  9152  of  Public  Law  100- 
203,  the  Budget  Reconciliation  Act  of  1987. 
Public  Law  100-203  authorized  three 
demonstration  projects  to  test  the  feasibility 
of  providing  self-emploiTnent  allowances, 
payable  from  a  State's  unemployment  fund, 
to  individuals.  Only  Massachusetts  operated 
a  demonstration  project.  The  initial  report  on 
this  project  was  issued  in  I'l  Occasional 
Pap>er  92-2,  Self-Employment  Programs  for 
Unemployed  Workers,  and  is  available  by 
writing  Ingrid  Evans,  United  States 
Department  of  Labor.  Unemployment 
Insurance  Service,  200  Constitution  Ave. 
N\V  ,  room  S-4231.  Washington.  DC  20210. 
A  final  rpport  will  be  available  in  1994. 

NAFTA  amended  Federal  law  to  allow 
payments  to  self-employed  individuals  under 
specified  conditions  during  the  five  years 
following  NAFTA's  date  of  enactment.  The 
report  of  the  House  Ways  and  .Means 
Committee  describes  the  intent  behind  the 
new  5>elf-employment  provision: 

Providing  States  the  authority  to  establish 
and  operate  self-employment  programs 
would  significantly  benefit  workers  that  may 
be  dislocated  because  of  the  N.^FTA.  The 
traditional  system  of  unemployment 
compensation  is  primarily  designed  to 
provide  income  support  for  workers  who  are 
temporarily  laid  off  or  expect  to  be 
unemployed  for  only  a  short  time.  However, 
as  a  result  of  the  .^AFT.^,  some  workers  may 
lose  their  jobs  permanently  and  need 
additional  tools  besides  the  basic  income 
maintenance  provided  by  the  unemployment 
insurance  system  in  order  to  re-enter  the 
work  force.  For  some  of  those  workers,  access 
to  a  self-employment  program  would  be  the 
best  path  for  them  to  re-enter  the  work  force. 
This  provision  gives  states  the  ability  to  add 
the  tool  of  self-employment  training  and 
support  to  the  options  available  to  help  speed 
the  transition  of  dislocated  workers  back  into 


the  work  force.  IH.  Rept.  No.  361,  Part  1. 
103rd  Cong.,  1st  Sess.  94  (1993).) 

Specifically,  section  507,  NAFTA, 
amended  the  withdrawal  standard  (and  the 
definition  of  "unemployment  fund"  in 
section  3306(f),  FUTA)  to  provide  that 
amounts  may  be  withdrawn  from  the 
unemployment  fund  of  a  State  "for  the 
payment  of  allowances  under  a  self- 
emplovment  assistance  program  (as  defined 
in  section  3306(t))  •   *  •"  FUTA.  This 
exception  to  the  withdrawal  standard  applies 
solely  to  the  self-employment  assistance 
(SEA)  allowances  described  in  section 
3306(f),  FUTA.  which  was  also  added  to 
FUTA  by  section  507(a),  NAFTA.  Under  new 
section  3306(t)(l).  SEA  allowances  are 
payable  "in  lieu  of  regular"  UC  for  the 
purposes  of  assisting  individuals  in 
establishing  a  business  and  becoming  self- 
employed. 

b.  Eligibility  for  SEA  Allowances.  SEA 
allowances  are  to  be  payable  "in  the  same 
amount,  at  the  same  interval  (e.g..  payment 
with  respect  to  a  period  will  be  made  weekly 
if  that  is  the  State's  usual  practice  for  claims 
for  regular  UC  or  every  other  week  if  that  is 
the  usual  practice),  on  the  same  terms,  and 
subject  to  the  same  conditions  as"  regular 
UC.  (Section  3306(t)(2).  FUTA.)  This  "equal 
treatment"  provision  applies  to  all  monetary 
and  nonmonetary  (including  reporting  and 
certification)  eligibility  requirements  except 
where  specifically  prohibited  by  other 
provisions  of  Federal  law  pertaining  to  SEA 
allowances.  It  also  applies  to  notice  and 
appeal  rights. 

Since  individuals  engaged  in  self- 
employment  activities  will  normally  be 
disqualified  if  certain  eligibility  provisions 
for  State  UC  are  followed,  section  3306(t)(2). 
FUTA.  provides  that  these  provisions  of  State 
law  shall  not  be  followed.  Specifically,  the 
following  provisions  shall  not  apply: 

(1)  State  requirements  relating  to 
availability  for  work,  active  search  for  work, 
and  refusal  to  accept  work. 

(2)  State  requirements  relating  to 
disqualifying  income  are  not  applicable  to 
income  earned  from  self-employment  by 
individuals  claiming  SEA  allowances. 

In  addition,  individuals  in  the  SEA 
program  will  be  considered  to  be 
"unemployed"  for  purposes  of  both  Federal 
and  State  UC  laws  provided  the  individuals 
meet  provisions  of  State  law  subject  to  the 
above  equal  treatment  provision  and  four 
additional  eligibility  provisions  for  SEA 
allowances  discussed  immediately  below. 
(The  effect  of  this  requirement  on  Federal 
law  is  discussed  below  in  item  4.f ) 

Section  3306(t)(3).  FUTA.  contains  the  four 
additional  eligibility  provisions  which 
individuals  must  meet  to  receive  SEA 
allowances: 

(1)  They  must  be  eligible  to  receive  regular 
UC  under  the  State  law  (or  they  would  be 
eligible  but  for  the  requirements  susjiended 
by  the  SEA  provisions  at  section  3306(t)(2). 
FUTA.  as  discussed  above).  This  is  basically 
a  restatement  of  the  "equal  treatment" 
requirement  of  section  3306(t)(l).  FUTA.  and 
includes  monetsiry  as  well  as  initial  and 
continuing  nonmonetary  eligibility.  For 
purposes  of  determining  SEA  eligibility, 
"regular  compensation"  includes  UC  for  ex- 


servicemembers  (UCX)  and  former  Federal 
employees  (UCFE).  (See  item  4.g  below.) 

Since  the  SEA  allowance  is  "in  lieu  of 
regular  UC.  the  total  amount  of  SEA 
allowances  that  individuals  may  receive  is 
equal  to  their  maximum  benefit  amount  of 
regular  UC  less  any  regular  UC  previously 
received.  Similarly,  the  weekly  SEA 
allowance  amount  must  equal  the  weekly 
benefit  amount  for  regular  UC.  Also,  SEA 
allowances  and  regular  UC  may  not  be  paid 
for  the  same  period. 

The  term  "regular  compensation"  is 
defined  in  section  205(2),  EUCA,  as 
"compensation  payable  to  an  individual 
under  any  State  unemployment 
compensation  law  (including  compensation 
payable  pursuant  to  5  U.S.C.  chapter  85), 
other  than  extended  compensation  and 
additional  compensation."  Thus,  individuals 
who  have  exhausted  regular  UC  are  ineligible 
for  SEA  allowances.  Individuals  may  not 
receive  SEA  allowances  in  lieu  of  Federal- 
State  extended  benefits  (EB),  additional 
benefits  (AB)  entirely  financed  by  the  State, 
any  wholly  funded  Federal  extension  of  UC. 
or  other  types  of  compensation  not  meeting 
the  definition  of  regular  UC. 

Individuals  who  are  terminated  from  or 
voluntarily  leave  the  SEA  program  may 
collect  regular  UC  with  respect  to  the  benefit 
year  (if  otherwise  eligible)  until  the  total 
amount  of  regular  UC  paid  and  SEA  paid 
equals  the  maximum  benefit  amount.  Such 
individuals  may  be  paid  EB  if  otherwise 
eligible.  This  is  because,  under  20  CFR 
615.5(a)(1),  these  individuals  are 
"exhaustees"  for  EB  purposes  because  they 
have  received  "all  of  the  rf^gular 
compensation  that  was  payable  under  the 
applicable  State  law  *   *   *."  Similarly, 
individuals  who  exhaust  the  maximum 
benefit  amount  as  SEA  program  participants 
may  also  receive  EB  if  otherwise  eligible. 
Whether  any  of  the  individuals  discussed  in 
this  paragraph  are  eligible  for  other  Federal 
extensions  will  depend  on  the  law  creating 
the  extension.  Whether  individuals  are 
eligible  for  AB  will  be  determined  by  State 
law. 

(2)  The  individuals  must  be  identified 
pursuant  to  a  State  worker  profiling  system 
as  likely  to  exhaust  regular  UC.  For  further 
discussion  of  SEA  profiling  requirements, 
refer  to  items  4.d  and  4.j  of  this  UIPL. 

(3)  The  individuals  are  participating  in 
self-employment  assistance  activities  which 
are  approved  by  the  State  agency.  State 
agency  is  defined  in  Section  3306(e).  FUTA. 
as  the  authority  "designated  under  a  State 
law  to  administer  the  unemployment  fund  in 
such  State."  The  activities  which  must  be 
offered  the  individuals  are  entrepreneurial 
training,  business  counseling,  and  technical 
assistance.  (Information  concerning  these 
activities  may  be  found  in  UI  Occasional 
Paper  92-2.  which  describes  services 
provided  to  claimants  participating  in  the 
self-employment  demonstration  programs  in 
Washington  and  Massachusetts.)  If  these 
activities  are  not  available,  an  individual 
pursuing  self-employment  will  not  be  eligible 
for  SEA  allowances:  determination  of 
eligibility  for  regular  UC  for  such  individuals 
will  be  made  under  State  law  provisions 
relating  to  self-emplovTnent.  The  activities 
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may  be  offered  by  either  private  or  public 
entities. 

An  individual  who  fails  to  participate  in  a 
scheduled  activity  (e.g..  failure  to  attend  a 
scheduled  training  course)  is  not  considered 
to  be  participating  in  SEA  program  activities. 
However,  for  purposes  of  receiving  a  SEA 
allowance,  it  is  not  always  necessary  for  the 
individual  to  have  actually  participated  in 
SEA  program  activities  for  the  week  claimed. 
What  is,  at  a  minimum,  necessary  is  that  the 
individual  be  participating  in  a  program 
(approved  by  the  State  agency)  which 
provides  training  programs  on  an  ongoing 
basis  and  allows  individuals  to  avail 
themselves  of  other  SEA  program  services 
when  they  are  needed.  As  long  as  individuals 
are  under  such  a  program,  even  though  no 
activities  are  scheduled  for  a  given  week, 
they  will  be  considered  to  be  participating  in 
SEA  program  activities  and  may  be  paid  SEA 
allowances.  It  is  possible  that  an  individual 
may  be  eligible  for  both  regular  UC  and  the 
SEA  allowance.  This  will  occur  when  the 
individual  is  participating  in  training  related 
to  self-employment  which  is  also  approved 
training  under  State  law.  In  this  instance,  the 
State  is  free  to  determine  whether  regular  UC 
or  the  SEA  allowance  will  be  paid  as  long  the 
eligibility  requirements  for  the  respective 
program  are  met.  However,  in  no  instance 
may  both  regular  UC  and  the  SEA  allowances 
be  paid  with  respect  to  the  same  period. 

Since  States  do  not  disqualify  individuals 
under  their  regular  UC  laws  for  failure  to 
participate  in  iSEA  program  activities,  the 
SEA  "equal  treatment"  provision  does  not 
address  what  disqualifications  States  may 
impose  in  these  cases.  It  is  recommended 
that  States  disqualify  these  individuals  from 
receipt  of  SEA  allowances  only  for  the  week 
the  failure  to  participate  occurs.  Such 
individuals  may  be  eligible  for  regular  UC  for 
that  week  if  State  law  provisions  relating  to 
regular  UC  are  met.  Individuals  who  fail  to 
meet  the  participation  requirement  may  be 
dropped  by  the  State  from  the  SEA  program. 

(4)  They  are  actively  engaged  on  a  full-time 
basis  in  activities  (which  may  include 
training)  relating  to  the  establishment  of  a 
business  and  becoming  self-employed.  The 
Department  of  Labor  ("Department")  is 
researching  the  relationship  of  this 
requirement  to  the  Americans  with 
Disabilities  Act  When  this  research  is 
completed,  guidance  on  what  constitutes  a 
"full-time  basis"  will  be  provided. 

As  is  the  case  with  failing  to  participate  in 
.SEA  activities,  States  do  not  currently 
disqualify  individuals  under  their  regular  UC 
laws  for  failure  to  actively  engage  on  a  full- 
time  basis  relating  to  the  establishment  of  a 
business  and  becoming  self-employed. 
Therefore,  the  SEA  "equal  treatment" 
provision  does  not  address  what 
disqualifications  States  may  impose  in  these 
cases.  It  is  recommended  that  States 
disqualify  these  individuals  from  receipt  of 
SEA  allowances  only  for  the  week  the  failure 
to  actively  engage  on  a  full-time  basis  occurs. 
Such  individuals  may  be  eligible  for  regular 
UC  for  that  week  if  State  law  provisions 
relating  to  regular  UC  are  met.  Individuals 
who  fail  to  meet  the  "full-time"  requirement 
may  be  dropped  by  the  State  from  the  SEA 
program. 


c.  5  Percent  Rule  Section  3306(t){4), 
FUTA,  places  a  limitation  on  the  number  of 
individuals  in  a  State  who  may  receive  SEA 
allowances.  Specifically,  it  provides  that  the 
aggregate  number  of  individuals  receiving  the 
allowance  must  "not  at  any  time  exceed  5 
percent  of  the  number  of  individuals 
receiving  regular  unemployment 
compensation  under  the  State  law  at  such 
time*   *   *."  The  Department  will  monitor 
this  "5  percent  test"  on  a  monthly  basis. 
Therefore,  States  must  use  at  least  a  monthly 
measurement  period  as  well.  The  calculation 
relates  to  individuals  actually  receiving  (i.e., 
paid)  SEA  for  the  week  as  a  percent  of  those 
receiving  regular  UC  for  the  same  week. 
Thus,  for  example,  if  10.000  individuals 
receive  regular  UC  (including  UCFE  and 
UCX)  for  a  given  week,  then  no  more  than 
500  may  receive  SEA  allowances  (including 
UCFE  and  UCX  claimants). 

Note:  The  5  percent  figure  is  not  arrived  at 
by  taking  5  percent  of  the  sum  of  the  number 
of  individuals  receiving  SEA  and  the  number 
of  individuals  receiving  regular  UC. 

The  5  percent  figure  is  an  express 
limitation  which  the  State  may  not  exceed. 
Therefore,  States  must  monitor  SEA 
allowance  payments  closely  to  assure  that  the 
5  percent  limitation  is  not  exceeded.  The 
Department  recommends  that  new 
individuals  not  be  added  to  the  SEA  program 
if  it  appears  the  5  percent  threshold  may  be 
exceeded. 

d.  No  Cost  to  Unemphvment  Trust  Fund 
(UTF).  Section  3306(t)(5);  FUTA.  places  an 
additional  requirement  on  the  States  as  a 
condition  of  paying  SEA  allowances.  It 
provides  that  the  paymeniof  SEA  allowances 
must  not  result  in  any  cost  to  the  UTF  "in 
excess  of  the  cost  that  would  be  incurred  by 
such  State  and  charged  to  such 
(Unemployment  Trust]  Fund  if  the  State  had 
not  participated  in"  the  SEA  program.  Put 
simply,  pa>'ment  of  SEA  allowances  may  not 
result  in  any  additional  benefit  charges  to  the 
UTT.  This  limitation  applies  only  to  the 
benefit  costs  associated  with  the  payment  of 
SEA/regular  UC.  It  does  not  apply  to  the 
charging  of  SEA  allowances  to  employers. 

Since  individuals  successfully  establishing 
themselves  in  self-employment  will  not 
collect  EB,  the  UTF  will  accrue  some  savings 
to  the  Extended  Unemployment 
Compensation  Account  and  the  State's 
account.  However,  since  EB  is  not  always 
payable  in  a  State,  the  Department  has 
determined  that  this  "no  cost"  requirement 
will  be  met  only  if: 

(1)  The  State  implements  a  profiling 
system  which  assures  that  only  claimants 
likely  to  exhaust  regular  UC  will  receive  SEA 
allowances.  An  inadequate  profiling  system 
were  those  likely  to  not  exhaust  regular  UC 
are  allowed  to  receive  SEA  allowances  will 
not  meet  the  "no  cost"  requirement. 

(2)  The  State  creates  "participation 
requirements"  designed  to  assure  SEA 
allowances  are  paid  only  to  those  who 
actually  participate  in  the  SEA  program. 
Participation  requirements  for  determining  if 
an  individual  is  actively  engaged  on  a  full- 
time  basis  in  SEA  activities  must  be  at  least 
as  stringent  es  the  able  and  available 
requirement!  for  regular  UC;  otherwise  the 
SEA  program  will  not  meet  the  "no  cost" 
requirement. 


More  information  on  what  is  required  of 
States  in  these  areas  is  described  in  item  4.j 
below. 

e.  State  Reports.  Section  507(c).  NAFTA, 
provides  that  any  State  operating  a  SEA 
program  authorized  by  the  Secretary  of  Labor 
must  report  annually  to  the  Secretary  the 
number  of  individuals  who  participate  in  the 
SEA  program,  the  number  of  individuals  who 
are  able  to  develop  and  sustain  businesses 
(e.g.,  business  survival  data),  the  cost  of 
operating  the  SEA  program,  and  compliance 
with  program  requirements.  The  report  must 
also  contain  other  relevant  data  needed  by 
the  Department,  including  data  related  to 
business  income,  number  of  employees  and 
wages  paid  in  the  new  businesses,  and 
incidence  and  duration  of  unemployment 
after  business  start-up. 

State  reports  will  be  submitted  with 
respect  to  a  calendar  year  and  will  be  due  the 
June  30  following  the  report  year.  This  means 
the  first  report  may  be  for  only  part  of  a  year. 
For  example,  if  a  State's  SEA  program  is 
effective  April  1. 1994.  then  the  first  annua! 
report  will  be  due  on  June  30, 1995  and  will 
cover  a  nine-month  f>eriod. 

Failure  to  submit  the  report  as  required 
will  create  an  issue  under  section  303(a)(6). 
SSA.  which  requires  that,  as  a  condition  of 
receipt  of  administrative  grants  for  the  UC 
program,  State  law  provides  for  "the  making 
of  such  reports,  in  such  form  and  containing 
such  information,  as  the  Secretary  of  Labor 
may  from  time  to  time  require  *   *  *." 

Under  section  507(d),  NAFTA,  the 
Secretary  of  Labor  is  required  to  submit  a 
report  to  Congress  with  respect  to  the  SEA 
program  not  later  than  four  years  after  the 
date  of  enactment  of  NAFTA.  Since  NAFTA 
was  enacted  on  December  8. 1993,  this  report 
is  due  no  later  than  December  8, 1997.  This 
report  will  be  based  on  the  reports  from  the 
States  operating  SEA  programs. 

f.  Individuals  Receiving  SEA  considered  to 
be  Unemployed.  As  noted  in  item  4.a,  section 
3306(h)  defines  "compensation"  as  "cash 
benefits  payable  to  individuals  with  respect 
to  their  unemployment."  Payments  to  self- 
employed  individuals  are  not  compensation 
since  they  are  not  payable  with  respect  to 
unemplo\Tnent.  However,  under  section 
3306(t)(2J(c),  FUTA,  individuals  to  whom  the 
SEA  allowances  are  payable  "are  considered 
to  be  unemployed  for  the  purposes  of  Federal 
and  State  laws  applicable  to  unemplo\Tnent 
compensation,  as  long  as  such  individuals 
meet  the  requirements"  of  section  3306(f). 
The  effect  of  this  provision  is  that,  with 
respect  to  SEA,  individuals  are  considered  to 
be  unemployed  and  payments  made  to  them 
are  considered  to  be  "compensation."  Thus, 
the  term  "compensation"  is  considered  to 
include  individuals  eligible  for  SEA 
allowances.  The  term  "regular 
compensation"  does  not,  however,  include 
SEA  allowances.  This  is  because  under 
Section  3306(t)(l),  FLTA.  SEA  is  payable  "in 
lieu  of  regular  UC. 

g.  Equal  Treatment  Requirements 
Elsewhere  in  Federal  Law.  In  addition  to  the 
SEA  "equal  treatment"  requirement  in 
Section  3306(t)(2).  FUTA,  Federal  law 
contains  two  other  equal  treatment 
requirements  mandating  payment  of 
compensation  "in  the  same  amount,  on  the 
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sara«  ferms,  and  subject  hj  tie  same 
conditions"  m  VC  pHvable  uader  State  Uw. 
C)ne  rt'quirtTP.pnt  is  found  in  spcfion 
3304(af(6)(AI.  FL'TA.  and  pertains  to 
payment  of  LC  bas»»d  on  serwces  periormed 
for  State  and  local  govemmena  and  cRitain 
nonprofit  entities,  cuir.monhv  caJted 
"reimbursing"  enjployrrs.  The  other 
requirenMMit  is  found  rrj  5  IJ  S.C  ».'i02tb)  ard 
D«rt.=»in'i  fo  pavmem  of  UCX  and  LiCFE.  .\3 
noted  in  arm  Vf.  above,  the  terra 
"compensation"  is  comviesed  fo  tnchKie 
SEA  allowances.  Therfcfnm.  Lndividiiais  who 
perfonr.  ^n/ices  cxwered  under  these  two 
dddi'ior.al  "efiuai  L'^atmert"  provisions  must 
be  given  the  optuoi  of  r»K:ervir)<?  SEA 
allowances  The  pavrnent  of  SEA  allowances 
does  no*  re«juire  an  amend misnt  to  the  L'CFE/ 
L'CX  agreement. 

The  "equal  treatment"  ri>f|u;remenf 
contained  la  section  i306(t)i2l.  FUTA. 
provid*^  that  SEA  allowances  will  be 
"pavable  in  the  same  arnourrt.  at  the  same 
interv il.  on  the  same  terms,  and  subject  to 
the  sa.Tie  conditions,  as  regular 
unenoptoyment  compensation  under  the  State 
law*   *   *."  Thus.  S£A  allowances  must  be 
paid  to  all  eligible  individuals  to  whom 
regular  VC  is  payable  under  .State  br.*. 
including  individuals  who  performed 
sers-ices  to  which  section  .33C4(a)(61(A). 
FIT  A.  and  5  l.'.S  C  chapter  85  apply 

These  equal  trRatment  requirenMjrt<i  eietend 
to  all  aspects  related  to  the  payment  of  SEA. 

h.  Financing  of  SEA  .-Miowance^  It  will  be 
necessary  for  States  fo  review  their  laws  to 
determine  how  the  allowances  will  be 
finanred.  Financing  depends  on  the  type  of 
employer  for  which  the  individvial  rRcetving 
the  alkTwance  previoasly  performed  services. 

(1)  Experience  Rated  Employers.  Section 
3303{aHlk  FITA,  requires,  as  a  condition  of 
employers  in  a  .State  obtaining  the  additiotjal 
credit  against  the  Federal  unernployraent  tax. 
that  no  reduced  contribution  rate  be  as-signed 
an  employer,  except  on  the  basis  of 
"experience  with  respect  to  unemployment 
or  other  factors  bearing  a  direct  relation  to 
unemployment  risk  "   *  *."  All  but  one  of 
the  existing  experience  rating  systems  consist 
of  charging  payments  of  compensation  or 
benefit  wages  to  an  employer  who  bad 
previously  provided  employment  to  the 
compensated  individual. 

As  noted  in  item  If.  under  section 
3306<t)(2)(c).  FLTA.  individuals  to  whom  the 
SEA  allowance  is  payable  "are  considered  to 
be  unempioved  for  the  purposes  of  Federal 
and  State  laws  ap>plicable  to  unemployment 
compen-sation  *   *   *."  I'nder  this  provision. 
SEA  allowances  reflect  "experience  with 
respect  to  unemployment  or  other  factors 
bearing  a  direct  relation  to  unemployment 
risk"  for  purposes  of  section  3-303(aUl). 
FUT.^.  Therefore,  the  meastirement  of  an 
employer's  experience  tlirough  charges  based 
on  SEA  allowances  is  appropriate. 

In  charging  SEA  allowances.  States  must 
"use  the  same  method  of  charging  (e.g.. 
charging  base  period  employers 
proportionately)  and  noncharge  in  the  same 
situations  (e.g.,  noncharging  claims  where 
the  individual  has  volun'.anly  quit)  as  apply 
to  regular  UC  To  fail  to  do  this  would  raise 
an  issue  under  the  "uniform  method" 
requirement  of  section  3303(a)(1),  FLTA.  See 


UIPL  29-83.  Change  1,  dated  September  24, 
1991. 

The  Department  will  address  the  issue  of 
whether  SEA  allowances  may  be  noncharged 
when  it  develops  a  corapreheitsrve 
nonchargirtg  policy. 

(The  one  experieiKe  rating  system  not 
using  payments  of  compensation  or  benefit 
wages  is  Alaska  which  uses  a  payroll  decKne 
system.  The  Department  believes  this  system 
will  not  be  affected  by  the  payment  of  SEA 
allowances.) 

(21  Reimbursing  Emphyers.  Section 
3309taH2).  FLTA.  providiss  that  costs  "of 
compensation  attrihotable  under  the  State 
law"  to  service  performed  for  State  and  local 
governments  and  nonprofit  organizations  to 
which  that  section  pertains  must  be 
reimbursed  by  such  entities.  Since,  as 
discussed  in  item  If,  SEA  allowances  are 
considered  to  be  compensation,  this 
requirement  also  applies  to  SEA  allowances. 

(■})  Federal  Military  and  Chilian 
Employers.  L'nder  5  U-&C  8509(bl,  moneys 
in  the  Federal  Employees  Compensation 
Account  shall  be  "available  only  for  the 
purpose  of  making  payments  to  States 
pursuant  to  agreements"  with  the  Secretary 
of  Labor.  Since  payments  of  SEA  are 
payments  of  compensation  for  purposes  of 
Federal  law.  SL\  allowances  attributable  to 
Federal  military  or  civilian  service  may  he 
charged  to  Federal  employers. 

i.  Payment  of  Administrative  Costs.  Costs 
of  administering  SEA  allowances  (including 
those  paid  to  L'CFE  and  L'CX  clainiantsl  are 
payable  from  grants  received  for  the 
administration  of  State's  DC  law  under  Title 
III  of  the  SSA.  Cost^f  providing  SEA 
program  services  such  as  entrepreneurial 
training,  business  counseling  and  technical 
assistance  are  not,  however,  payable  from 
these  Title  III  funds. 

).  Required  Plort.  Section  ,'>306(t)(6).  FITA. 
provides  that  a  State  SEA  program  must  meet 
"such  other  requirements  as  the  .Secretary  of 
Labor  determines  to  be  appropriate. " 
Secretary's  Oder  No.  4-75  (40  FR  18515) 
gives  the  Department  the  authority  to  make 
this  determination.  The  Department  has 
determined  that,  prior  to  implementing  a 
SEA  program,  the  Department  must  approve 
a  State  plan.  This  approval  process  will 
assure  an  orderly  start-up  of  the  SEA  program 
in  a  State.  To  be  approved  the  plan  must 
contain: 

(1)  A  descrifition  of  the  prowling  system 
used  to  identify  SEA  program  participants. 
The  State  has  three  options  for  choosing  a 
profiling  system; 

(A)  L'sing  elements  of  the  statistical  model 
developed  by  the  Department  for  purposes  of 
providing  technical  assistance  in 
impleraeating  Section  303(,),  SSA.  (Section 
303(i).  SSA,  rpqviires  States  to  establish  and 
use  a  system  of  pirofiling  al!  new  claimants 
for  regular  UC)  The  repKxt  on  the  profiling 
model,  Profiling  Dislocated  Workers  for  Early 
Referral  to  Reemployment  Services  by 
Kelleen  Worden  (October  6,  1993),  is 
available  Snom  the  appropriate  Regional 
Office.  If  this  model  is  used.  States  must  rc- 
estimate  the  coefficients  using  State  data. 

(B)  A  statistical  model  developed  by  the 
State. 

(C)  Another  profiling  method  developed  by 
the  State. 


Regardless  of  which  option  is  chosen,  the 
.State  must  demonstrate  that  its  system  has  a 
high  di^gree  of  accuracy  for  purposes  of 
meeting  the  costneutrahty  requirement 
discussed  in  item  4.d.  For  this  reason,  the 
State  must  submit  with  its  plan  a  baseline 
analysis  of  historical  data  indicating  the 
extent  to  which  the  exhaustion  rate  of 
individuals  identitled  by  the  proposed 
system  exceeds  the  exhaustion  rate  of  the 
population  of  all  beneficiaries  under  the 
regular  UC  program.  The  determination  of 
whether  the  system  is  sufficiently  accurate 
will  be  made  by  the  Department. 

(2)  Assurances  that  the  annual  report  will 
be  submitted  as  required  and  contain  such 
information  as  required  by  this  LTPL 

(3)  A  description  of  participation 
requirements  including: 

(A)  The  structured  set  of  services  provided 
to  individuals  in  the  SEIA  program.  The 
description  must  address  the  working 
relationship  of  the  State  agency  with  any 
entity  (such  as  a  State  economic  development 
agency  or  an  agency  administering  the  |ob 
Training  Partnership  Act)  providing  services 
under  the  SEA  program. 

(B)  A  description  of  what  actions  (such  as 
certification  procedures)  the  Slates  will  take 
to  assure  SEA  participants  are  engaged  "on 
a  full-time  basis"  in  self-employment 
activities. 

(4)  Legislative  language  implementing  the 
SEA  program  consistent  with  the 
requirements  of  this  ITPL  (Draft  language  is 
provided  in  Attachment  11  and  a  Commentary 
in  Attachment  FTi.) 

(5)  A  description  of  the  source  (and 
amount  of)  funds  for  paying  for  SEIA  prigram 
activities  such  as  entrepreneurial  training, 
business  counseling,  and  technical 
assistance,  and  assurances  that  Title  III,  SSA, 
funds  will  not  be  used  for  these  activities. 

(6)  Assurances  that  the  payment  of  SEA 
allowances  will  not  create  any  additional 
benefit  costs  to  the  LTF. 

Since  no  State  may  commence  operation  of 
a  SEA  program  without  approval  of  a  plan  by 
the  Department.  States  may  expedite 
implementation  of  the  SE.\  program  by 
submitting  their  plans  prior  to  obtaining 
legislation.  Although  the  Department  may 
provide  pmvisional  approval  of  a  plan  prior 
to  enactment,  it  will  not  approve  any  plan 
until  certified  copies  of  SEA  legislation  are 
provided  by  the  State.  Any  modifications  to 
an  approved  plan  are  to  be  submitted  to  the 
Department. 

Proposed  plans  and  modifications  to 
approved  plans  are  to  be  submitted  to  the 
appropriate  Regional  Office. 

k.  Counting  of  SEA  Claims  for  EB  Trigger 
Purposes.  SEA  claimants  are  to  be  included 
in  the  calculation  of  the  insured 
unemployment  rate  (ILfR)  for  purpioses  of 
determining  whether  EB  is  payable  in  a  State. 

I.  Reporting  Requirements.  Any  changes 
required  in  repiorting  to  the  Department  will 
be  addressed  in  future  issuances. 

m.  Effective  Date  and  Termination  Date  of 
SEA  Programs.  Under  Section  507(e), 
NAFTA,  the  provisions  of  Federal  law 
relating  to  SEA  programs  are  effective  on  the 
date  of  eractment  of  NAFTA.  In  addition, 
these  provisions  provide  only  temporary 
exceptions  to  the  withdrawal  standard.  The 
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authority  to  of>erate  SEA  programs  expires 
five  years  after  the  date  of  enactment  of 
NAFTA.  Since  NAFTA  was  enacted  on 
December  8, 1993,  the  SEA  program 
provisions  were  effective  on  that  date  and 
expire  on  December  8.  1998. 

5.  Action  Required.  The  establishment  of 
SEA  programs  is  optional  for  States. 
However,  States  must  enact  enabling 
legislation  and  obtain  this  Department's 
approval  of  a  plan  prior  to  implementing  a 
SEA  program. 

6.  Inquiries.  Inquiries  should  be  directed  to 
the  appropriate  Regional  Office. 

7.  Attachments. 

I.  Text  of  Section  507.  NAFTA. 

II.  Draft  Language  to  Implement  a  Self- 
Employment  Assistance  Program. 

III.  Commentary  on  the  Draft  Language  to 
Implement  a  Self-Emplo\Tnent  Assistance 
Program. 

Attachment  I  to  UIPL  94- 

Text  of  Section  507.  NAFTA 

Sec  507.     Treatment  of  Self-Employment 
Assistance  Programs 

(a)  General  Rule.— Section  3306  of  the 
Internal  Revenue  Code  of  1986  is  amended 
by  adding  at  the  end  the  following  new 
subsection: 

"(t)  Self-Employment  Assistance 
Program. — For  the  purposes  of  this  chapter, 
the  term  'self-emplojTncnt  assistance 
program'  means  a  program  under  which — 

"(1)  Individuals  who  meet  the 
requirements  described  in  paragraph  (3)  are 
eligible  to  receive  an  allowance  in  lieu  of 
regular  unemployment  compensation  under 
the  State  law  for  the  purpose  of  assisting 
such  individuals  in  establishing  a  business 
and  becoming  self-employed; 

"(2)  The  allowance  payable  to  individuals 
pursuant  to  paragraph  (1)  is  payable  in  the 
same  amount,  at  the  same  interval,  on  the 
same  terms,  and  subject  to  the  same 
conditions,  as  regular  unemployment 
compensation  under  the  State  law.  except 
that— 

"(A)  State  requirements  relating  to 
availability  for  work,  active  search  for  work, 
and  refusal  to  accept  work  are  not  applicable 
to  such  individuals; 

"(B)  State  requirements  relating  to 
disqualifv'ing  income  are  not  applicable  to 
income  earned  from  self-emplo\Tnent  by 
such  individuals;  and 

"(C)  Such  individuals  are  considered  to  be 
unemployed  for  the  purposes  of  Federal  and 
State  laws  applicable  to  unemployment 
compensation,  as  long  as  such  individuals 
meet  the  requirements  applicable  under  this 
subsection; 

"(3)  Individuals  may  receive  the  allowance 
described  in  paragraph  (1)  if  such 
individuals — 

"(A)  Are  eligible  to  receive  regular 
unemplo\'ment  comjxinsafion  under  the  State 
law,  or  would  be  eligible  to  receive  such 
compensation  except  for  the  requirements 
descrilwd  in  subparagraph  (A)  or  (B)  of 
paragraph  (2); 

"(B)  are  identified  pursuant  to  a  State 
worker  profiling  system  as  individuals  likely 
to  exhaust  regular  unemplo>Tnent 
compensation;  and 


"(C)  are  participating  in  self-emplo\Tnent 
assistance  activities  which — 

"(i)  include  entrepreneurial  training, 
business  counseling,  and  technical 
assistance;  and 

"(ii)  are  approved  by  the  State  agency;  and 

"(D)  are  actively  engaged  on  a  full-time 
basis  in  activities  (which  may  include 
training)  relating  to  the  establishment  of  a 
business  and  becoming  self-employed; 

"(4)  the  aggregate  number  of  individuals 
receiving  the  allowance  under  the  program 
does  not  at  any  time  exceed  5  percent  of  the 
number  of  individuals  receiving  regular 
unemployment  compensation  under  the  State 
law  at  such  time; 

"(5)  the  program  does  not  result  in  any  cost 
to  the  Unemployment  Trust  Fund 
(established  by  section  904(a)  of  the  Social 
Security  Act)  in  excess  of  the  cost  that  would 
be  incurred  by  such  State  and  charged  to 
such  Fund  if  the  State  had  not  participated 
in  such  program;  and 

"(6)  the  program  meets  such  other 
requirements  as  the  Secretary  of  Labor 
determines  to  be  appropriate.". 

(b)  Conforming  Amendments. — 

(1)  Section  3304(a)(4)  of  such  Code  is 
amended — 

(A)  In  subparagraph  (D),  by  striking  ";  and" 
and  inserting  a  semicolon; 

(B)  In  subparagraph  (E).  by  striking  the 
semicolon  and  inserting  ";  and";  and 

(C)  By  adding  at  the  end  the  following  new 
subfjara  graph: 

"(F)  Amounts  may  be  withdrawn  for  the 
payment  of  allowances  under  a  self- 
emplovTnent  assistance  program  (as  defined 
in  section  3306(t));" 

(2)  Sec-tion  3306(fl  of  such  Code  is 
amended — 

(A)  In  paragraph  (3).  by  striking  ";  and" 
and  inserting  a  semicolon; 

(B)  In  paragraph  (4).  by  striking  the  period 
and  inserting  ";  and";  and 

(C)  By  adding  at  the  end  the  following  new 
paragraph: 

"(5)  amounts  may  be  withdrawn  for  the 
payment  of  allowances  under  a  self- 
employment  assistance  program  (as  defined 
in  subsection  (t)).". 

(3)  Section  303(a)(5)  of  the  Social  Security 
Act  (42  use.  503(a)(5))  is  amended  by 
striking  ";  and"  and  inserting  ":  Provided 
further.  That  amounts  may  be  withdrawn  for 
the  payment  of  allowances  under  a  self- 
emplo\Tnent  assistance  program  (as  defined 
in  section  3306(t)  of  the  Internal  Revenue 
Code  of  1986);  and". 

(c)  State  Reports. — Any  State  operating  a 
self-employment  program  authorized  by  the 
Secretary  of  Labor  under  this  section  shall 
report  annually  to  the  Secretary  on  the 
number  of  individuals  who  participate  in  the 
self-employment  assistance  program,  the 
number  of  individuals  who  are  able  to 
develop  and  sustain  businesses,  the  operating 
costs  of  the  program,  compliance  with 
program  requirements,  and  any  other 
relevant  aspects  of  program  ofjerations 
requested  by  the  Secretary. 

(d)  Report  to  Congress. — Not  later  than  4 
years  after  the  date  of  enactment  of  this  Act. 
the  Secretary  of  Labor  shall  submit  a  report 
to  the  Congress  with  respect  to  the  operation 
of  the  program  authorized  under  this  section. 


Such  report  shall  be  based  on  'he  reports 
received  from  the  States  pursuant  to 
subsection  (c)  and  include  such  other 
information  as  the  Secretary  of  Labor 
determines  is  appropriate, 
(e)  Effective  Date;  Sunset. — 

(1)  Effective  Date. — The  provisions  of  this 
section  and  the  amendments  made  by  this 
section  shall  take  effect  on  the  date  of  the 
enactment  of  this  Act. 

(2)  Sunset.— The  authority  provided  by  this 
section,  and  the  amendments  made  by  this 
section,  shall  terminate  5  years  after  the  date 
of  the  enactment  of  this  Act. 

Attachment  n  to  LTFL  94— 

Drai)  Language  to  Implement  a  Self- 
Employment  Assistance  Program 

States  wishing  to  amend  their  UC  law  to 
add  the  optional  SEA  program  provisions 
may  use  the  following  draft  language.  A 
Commentar>'  is  provided  in  Attachment  III. 

Section .  Self-Employment 

Assistance  Program 

(a)  Definitions.  As  used  in  this  section — 

(1)  "Self-emplo\-ment  assistance  activities" 
means  activities  (including  entrepreneurial 
training,  business  counseling,  and  technical 
assistance)  approved  by  the  commissioner  in 
which  an  individual  identified  through  a 
worker  profiling  system  as  likely  to  exhaust 
regular  benefits  participates  for  the  purpose 
of  establishing  a  business  and  becoming  self- 
employed. 

(2)  "Self-emplo>Tncnt  assistance 
allow,ince"  means  an  allowance,  payable  in 
lieu  of  regular  benefits  and  from  the 
unemployment  fund  established  under 

section [enter  relevant  section),  to 

an  individual  participating  in  self- 
emplojTTient  assistance  activities  who  meets 
the  requirements  of  this  section. 

(3)  "Regular  benefits"  means  benefits 
payable  to  an  individual  under  this  Act 
(including  benefits  payable  to  Federal 
civilian  employees  and  to  ex-servicemembers 
pursuant  to  5  U.S.C.  chapter  85)  other  than 
additional  and  extended  benefits. 

(4)  "Full-time  basis"  shall  have  the 
meaning  contained  in  regulations  prescribed 
by  the  commissioner. 

(b)  Amount  of  self-employment  assistance 
allowance.  The  weekly  allowance  payable 
under  this  section  to  an  individual  will  be 
equal  to  the  weekly  benefit  amount  for 
regular  benefits  otherwise  payable  under 

section of  this  Act.  The  sum  of  (1 ) 

the  allowances  paid  under  this  section  and 
(2)  regular  benefits  paid  under  this  Act  with 
respect  to  any  benefit  year  shall  not  exceed 
the  maximum  benefit  amount  as  established 

by  section with  respect  to  such 

benefit  year. 

(c)  Eligibility  for  self-employment 
assistance  allowance.  The  allowance 
described  in  subsection  (a)  shall  be  payable 
to  an  individual  at  the  same  interval,  on  the 
same  terms,  and  subject  to  the  same 
conditions  as  regular  benefits  under  this  Act. 
except  that — 

(1)  The  requirements  of  sections 

(enter  relevant  sections!  relating  to 
availability  for  work,  active  search  for  work, 
and  refusal  to  accept  work  are  not  applicable 
to  such  individual; 
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(2)  Tb«  requirements  of  sertion  . 


[enter  relevant  settioni  relating  to  self- 
employrnent  income  are  not  applicable  to 
Income  earned  from  self-empioyiiient  by 
such  individual: 

(3)  An  individual  who  meets  the 
requiTeinents  of  this  section  shall  be 
consMiered  to  be  unempUjyed  under  section 
[enter  relevant  sectiool.  and 

(4)  An  individual  who  fails  to  fwrticifjate 
in  self-empk>yinent  assistaiKe  activities  or 
who  £aiU  to  actively  engage  on  a  full-time 
basis  in  activities  (which  may  inchide 
training)  relating  to  the  establtshmeat  of  a 
business  and  becoming  self-employed  shall 
be  disqualified  for  the  week  such  faihire 
occurs. 

(d)  Limitation  on  receipt  of  seif- 
employment  assistance  allowances.  The 
aggregate  number  of  individuals  receiving  the 
allowance  under  this  section  a<  any  time 
shall  not  exceed  5  percent  of  the  number  of 
individuals  receiving  regular  benefits.  The 
commissioner  shall,  through  regulations, 
prescribe  such  actions  as  are  necessary  to 
assure  the  requirements  of  this  subsection  are 
met. 

(e)  Financing  costs  of  self-employment 
assistance  allowances.  Allowances  paid 
under  this  section  shall  be  charged  to 
employers  as  provided  under  provisions  of 
this  Act  relating  to  the  charging  of  regular 
benefits. 

(f)  Effective  date  and  termination  date.  The 
provisions  of  this  section  will  apply  to  weeks 
beginning  after  the  date  of  enactment  or 
weeks  beginning  aflur  any  plan  required  by 
the  United  States  Depditmenf  of  Labor  is 
approved  by  such  Department,  whichever 
date  is  later  The  authority  provided  by  this 
section  shall  terminate  as  of  the  end  of  the 
week  preceding  the  date  when  Federal  law 
no  longer  authorizes  the  provisions  of  this 
section,  unless  such  date  is  a  Saturday  in 
which  case  the  authority  shall  terminate  as 
of  such  date. 

Attachment  UI  to  I'IPL  94- 

Commentary  on  the  Draf)  Language  to 
Implement  a  Self-Employment  Assistance 
Program 

This  com.Tientary  should  be  used  >n 
conjunction  with  Section  4  of  this  t'IPL 

States  will  need  to  make  adjustments  m  the 
draft  language  to  accommcxlate  Slate  law 
conventions.  Blanks  have  been  provided  fur 
inserting  cites  to  relevant  sections  of  the 
State  law. 

(a)  Definiticrs. 

(1)  Self-employment  assistance  activities. 
These  ac-tivities  are  defined  consistent  with 
section  3306(tX3t(C)  and  (D).  FUTA.  States 
should  note  that  the  approval  of  the  State 
agency  is  limited  to  the  self-emplovTnent 
"activities"  themselves  .States  may  not  base 
a  denial  of  approval  on  factors  unrelated  to 
the  self-employrrient  assistance  ^ctivi!ies. 

(2)  Self-empicyment  csststance  aUowonce. 
This  section  defir>«?s  the  SEA  alkrwance  and 
establishes  that  such  allowances  are  to  be 
paid  from  the  State's  unemployment  fund. 
States  mav  also  wish  to  consider  whether  to 
amend  the  section  of  State  law  which 
governs  withdrawals  from  the  unemployn*CTit 
fund. 


(3)  Begular  Benefits.  A  definition  of 
"regular  benefits"  (or  "regular 
corapensation'T  is  necessary  since  SEA 
allowances  are  payable  "in  lieu  of  regular 
compensation.  State  law  may  already  contain 
a  definition  of  regular  benefifs  in  which  case 
the  addition  of  this  definition  may  not  be 
necessary.  Some  State  laws  contain  a 
definition  of  regular  benefits  in  the  sections 
pertaining  to  EB.  In  these  cases,  the  State  will 
need  to  determine  whether  the  definition  is 
limited  to  the  EB  section,  and.  therefore, 
whether  a  cross-reference  is  necessary. 

(4)  FuU-time  bos/s.  Since  the  Department  is 
not  at  this  time  piroviding  a  specific 
definition  of  "full-time  basis."  it  is 
recommended  that  States  reserve  the  right  to 
prescribe  the  definition  in  regulations  in 
order  to  assure  consistency  with  Federal  law. 

(b)  Amount  of  self-employment  assistance 
allowance.  This  section  governs  the  weekly 
and  maxiinuni  amount  of  SEA  allowance 
payable.  It  assures  that  SEA  allowances  are 
jjaid  "in  the  same  amount"  as  regular  UC.  It 
also  clarifies  the  relationship  between 
payments  of  regular  UC  and  SEA  allowances 
with  resf)ect  to  a  benefit  year. 

(c)  Eligibility  for  self -employment 
assistance  allowance.  This  section  contains 
the  "equal  treatment"  requirement  of  Section 
3306(t)(2).  FUTA  (except  for  the  requirement 
that  SEA  allowances  be  p«id  "in  the  same 
amount"  which  is  contained  in  subsection  (b) 
above).  It  also  contains  the  three  exceptions 
to  the  "equal  treatment"  requirement  which 
are  found  in  subparagraphs  (A)  through  (C) 
of  section  3306(t)(2),  FUTA. 

By  cross  referencing  the  definition  of  "self- 
employment  assistance  activities. "  this 
provision  should  assure  payment  only  to 
those  jjarticipating  in  such  activities.  It  also 
contains  the  requirement  of  section  3306(t)(3) 
(D)  that  the  individual  be  activehy  engaged  in 
a  full-time  basis  in  activities  relating  to  the 
establishment  of  a  business  and  becoming 
self-employed. 

States  are  free  to  establish  their  own 
disqualifications  for  faihire  to  meet  these 
requirements.  States  should  note  that,  like 
unavailability  for  work,  faihire  to  participate 
may  be  only  a  temporary  condition  which 
should  not  necessarily  result  in  an  indefinite 
denial.  Conversely,  quitting  the  SEA  program 
may  be  grounds  for  a  duration 
disqualification.  The  draf^  language  provides 
for  a  disqualification  only  for  the  week  the 
fa iKire  occurred. 

States  also  have  the  option  of  droppirig  an 
individual  from  the  SEA  program  for  failure 
to  meet  SEA  requirements.  This  may  be 
appropriate  rf,  for  example,  the  individual 
misses  training  necessary  to  commence  self- 
employment  activities. 

(d)  Limitation  on  receipt  of  self- 
employment  assistance  oiiowrjrKes.  This 
section  implements  section  3306(tK4),  FUTA. 
which  limits  the  number  of  individuals 
receiving  SEA  allowances  at  any  given  time 
to  5  percent  of  the  number  of  individuals 
receiving  regular  UC  Giving  the 
commissioner  authority  to  create  regulations 
to  meet  this  requirement  provides  flexibility 
to  the  agency  to  assure  that  necessary  data 
will  be  collected  as  required  by  this 
Department  and  that  the  five  percent  limit 
will  not  be  exceeded. 


(e)  Financmg  costs  of  SEA  allowances. 
Since  Slate  VC  law  may  provide  only  for  the 
financing  of  regular  UC  and  not  SEA 
allowances,  it  may  be  necessary  to  describe 
the  financing  mechanism  for  the  allowances. 
The  draft  language  uses  the  same  mechanism 
as  is  used  for  regular  UC. 

Draft  language  for  the  nonchargtng  of  SEA 
allowances  is  not  prtrvided  at  this  time  as  the 
Department  is  not  addressing  the  issue  of 
whether  such  allowances  may  be  noncharged 
at  this  time. 

(f)  Effective  Date  and  Termination  Date. 
Since  SEA  allowances  may  bo  paid  only  after 
enactment  of  State  law  and  approval  by  this 
Department,  it  will  be  necessary  to  specify 
that  the  allowances  will  not  become  payable 
until  both  conditions  are  met.  The  draft 
language  ass'jres  that  SEA  allowances  will 
not  become  payable  until  the  first  week  aster 
both  conditions  are  met. 

Since  the  authority  under  NAFTA  for  SELA 
programs  terminates  five  years  after  the  date 
of  enactment  of  NAFTA,  it  is  recommended 
that  States  "sun.set"  any  SEA  provisions.  The 
draft  language  provided  does  not  provide  a 
definite  expiration  date  since  States  may 
wish  to  continue  operating  a  SEA  program  if 
the  Federal  authority  is  extended  either  on  a 
temporary  or  permanent  basis.  States  may, 
however,  wish  to  include  a  s{)ecific 
expiration  date.  The  draft  language  takes  into 
account  an  expiration  of  Federal  legislative 
authority  which  falls  on  a  weekday  by 
providing  that  the  program  will  terminate  a.s 
of  the  end  of  the  week  preceding  the  week 
containing  the  ending  date  of  the  Federal 
authority.  H,  howe^'er,  the  ending  date  of  the 
Federal  authority  as  a  Saturday,  then  the 
State  must  end  its  SEA  pmgram  on  later  than 
midnight  on  such  Saturday. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
Yorit;  Environmental  Assessment  and 
Finding  of  No  Signrficant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  ivquirements  of  10  CFR  part 
50,  Appendix  R,  "Fire  Protection 
Program  for  Nuclear  Power  Facilities 
Operating  Prior  To  January  1,  1979." 
section  III.G.2,  to  the  Power  Authority  of 
the  State  of  New  York  the  (licensee)  for 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (IP3),  located  at  the  Iicen.see"s 
site  in  Westchester  County,  New  York. 

Environinental  Assessment 

Identification  of  Proposed  Action 

Section  1II.G.2  of  10  CFR  part  50. 
Appendix  R.  specifies  measures  to  be 
taken  to  ensure  that  one  train  of 
redundant  equipment  necessarj''  to 
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achieve  and  maintain  hot  shutdown 
conditions  remains  free  of  fire  damage. 

During  a  programmatic  review  of  IP3"s 
Fire  Protection  Program  and  Appendix 
R  compliance  strategy,  the  Hcensee 
identified  that  safe  shutdown 
instrument  sensing  lines  inside 
containment  do  not  meet  the  separation 
requirements  of  section  III.G.2  of  10  CFR 
part  50,  Appendix  R.  Specifically,  in 
some  areas  the  wide-range  steam 
generator  (SG)  water  level  and 
pressurizer  level  sensing  lines  are  not 
separated  by  a  horizontal  distance  of  20 
feet,  nor  are  they  separated  by  a  radiant 
energy  shield.  In  addition,  fire  detection 
and  suppression  in  the  area  is  limited. 
The  licensee  has,  therefore,  requested 
exemption  from,  the  requirements  of  10 
CFR  part  50,  Appendix  R,  section 
I!I.G.2,  for  the  wide-range  SG  water 
level  and  pressurizer  level  sensing  hnes 
within  the  IP3  containment  structure. 

Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  operate  the  plant 
without  being  in  violation  of  the 
Commission's  regulations  and  to  obviate 
the  need  for  extensive  modifications. 
Physical  modification  of  the  plant  to 
achieve  literal  compliance  with  10  CFR 
part  50,  Appendix  R,  section  in.G.2. 
would  require  many  design  changes,  for 
example:  rerouting  portions  of  the 
sensing  lines,  installing  additional 
barriers,  and  the  installation  of 
additional  fire  suppression  and 
detection.  Given  the  location  of  the 
sensing  lines,  the  implementation  of 
these  changes  would  entail  extensive 
scaffolding,  as  well  as  engineering  and 
financial  resources.  In  addition,  since 
these  modifications  were  not 
anticipated  in  the  current  outage  scope, 
the  detailed  development  and 
implementation  of  such  design  changes 
could  significantly  delay  restart  from 
the  current  outage,  resulting  in  lost 
revenue. 

Environmental  Impacts  of  the  Proposed 

Action 

Section  in.G.2  of  10  CFR  part  50. 
Appendix  R,  requires  that  where 
redundant  trains  of  systems  necessary  to 
achieve  and  maintain  hot  shutdov\Ti 
conditions  are  located  within  the  same 
fire  area  inside  containment,  fire 
protection  must  he  provided  by 
separation  of  cables  and  equipment  by 
a  horizontal  distance  of  20  feet, 
noncombustible  radiant  energy  shields, 
or  by  installation  of  fire  detectors  and  an 
automatic  fire  suppression  system  in  the 
fire  aren.  The  licensee  has  determined 
that  certain  sections  of  the  wide-range 
SG  water  level  and  pressurizer  level 
.sensing  lines  within  containment  do  not 


meet  these  requirements.  Therefore,  the 
licensee  has  requested  an  exemption 
from  the  requirement  of  10  CIFR  part  50, 
Appendix  R,  section  II1.G.2,  for  these 
sensing  lines  within  the  containment. 

The  likely  result  of  a  fire  affecting  the 
sensing  lines  would  be  erroneous 
signals.  The  erroneous  signals  would 
not  initiate  until  the  fluid  inside  the 
lines  is  heated  by  the  fire  and  would 
terminate  after  the  fire  was 
extinguished.  The  lines  themselves 
would  not  experience  fire  darriage. 

The  capability  to  safely  shutdown  the 
unit  would  not  be  jeopardized  in  the 
event  that  a  fire  results  in  erroneous 
wide-range  SG  water  level  or  pressurizer 
level  indications.  Specifically,  a  fire 
inside  containment  would  not 
necessitate  control  room  evacuation 
(i.e.,  alternate  shutdown),  so  operations 
personnel  would  have  access  to 
numerous  and  diverse  plant  status 
indications.  In  addition,  plant  operating 
procedures  advise  personnel  that  a  fire 
may  cause  anomalous  equipment 
behavior.  Erroneous  wide-range  SG 
water  level  or  pressurizer  level 
indications  resulting  from  a  fire  would 
be  of  short  duration  due  to  low 
combustion  loadings  inside 
containment.  The  fixed  combustible 
loading  in  containment  is  very  small 
and  the  locations  of  the  redundant 
.sensing  lines  are  remote  from  fixed 
combustibles.  The  largest  fixed 
combustible  load,  reacior  coolant  pump 
oil,  is  contained  in  a  collection  system 
in  accordance  with  10  CFR  part  50, 
Appendix  R,  section  in.O,  and 
automatic  smoke  detectors  are  installed 
above  each  reactor  coolant  pump. 
Personnel  access  to  the  containment  is 
restricted  during  power  operation.  As 
such,  the  potential  for  transient 
combu-stible  materials  to  accumulate  in 
the  containment  is  very  low.  The 
containment  is  inspected  by  operations 
persoimel  prior  to  plant  startup. 

Based  on  the  considerations  discussed 
above,  the  Commission  concludes  that 
granting  the  proposed  exemption  will 
not  increase  the  probability  of  an 
accident  and  will  not  result  in  any  post- 
accident  radiological  releases 
significantly  in  excess  of  those 
previously  determined  for  IP3.  The 
proposed  exemption  would  not 
otherwise  affect  radiological  plant 
effiuents,  nor  result  in  any  significant 
occupational  exposure.  In  addition,  the 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  envirormiental  impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
exemption. 


Alternatives  to  the  Proposed  Action 

As  an  ahemative  to  the  proposed 
action,  the  Commission  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  ahemative 
action  a.-e  similar.  The  alternative 
would  also  result  in  unwarranted 
expenditures  of  engineering  and 
financial  resources,  and  could 
significantly  delay  restart  from  the 
current  outage. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  for  the  Indian  Point  Nuclear 
Generating  Station  Unit  No.  3."  dated 
February  1975. 

Agencies  and  Persons  Consulted 

The  Commission  consulted  with  the 
State  of  New  York  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  oFNo  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption  dated  November  30.  1993. 
This  document  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555.  and  at  the  White  Plains  Public 
Library,  100  Marline  Avenue.  White 
Plains,  New  York. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  March  1994. 

For  the  Nucinar  Regulatory  Ckjmrr.ission. 
Robert  A.  Capra, 

Director,  ProifCt  Directorate  I- 1.  Diviiion  of 

Reactor  Projects  hU.  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Ekx;  W-5826  Filed  ^-11-94;  8:45  arc] 
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[Docket  No.  50-328] 

Tennessee  Valley  Authority;  Sequoyah 
Nuclear  Plant,  Unit  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  {the  Commission)  is 
considering  issuance  of  a  one-time 
schedular  exemption  from  the 
requirements  of  sections  III. D. 2(a)  and 
III.D.3  of  appendix  J  to  10  CFR  part  50 
to  the  Tennessee  Valley  Authority, 
licensee  for  the  Sequoyah  Nuclear  Plant 
(SQN),  Unit  2.  The  plant  is  located  at 
the  licensee's  site  in  Hamilton  County, 
Tennessee.  The  exemption  was 
requested  by  the  licensee  in  its  letter 
dated  Fenruar%'  4,  1994. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  action  would  exempt  the  licensee 
from  the  provisions  in  sections  IlI.D.2(a) 
and  III.D.3  of  appendix  J  to  10  CFR  part 
50  with  respect  to  the  requirement  to 
perform  Primary-  Containment  Type  B 
and  Type  C  local  leak  rate  tests  at 
intervals  no  greater  than  2  years.  The 
exemption  would  affect  Unit  2  only  and 
allow  the  tests  to  be  delayed  until  the 
Cycle  6  refueling  outage.  This  outage  is 
scheduled  to  start  approximately  4 
months  after  the  2-year  period  ends. 

Between  MartJi  and  April  1992.  all 
Type  B  and  Type  C  local  leak  rate  tests 
were  preformed  during  the  SQN  Unit  2 
Cycle  5  refueling  outage.  Between 
March  1,  1993.  and  October  19,  1993. 
Unit  2  was  shut  down  due  to  a  steam 
leak  in  the  secondary  system,  and 
experienced  several  forced  shutdowns 
since  it  was  restarted.  Due  to  the 
accumulated  length  of  the  shutdpv\T!s, 
TVA  has  decided  to  delay  start  of  the 
Unit  2  Cycle  6  refueling  outage  until 
July  1994.  As  a  result,  the  expiration  of 
the  2-year  time  interval  for  the  Type  B 
and  Type  C  tests  occurs  before  the 
outage  starts.  Therefore,  to  perform  the 
tests  in  accordance  with  the 
requirement  would  force  the  unit  to 
shut  dowTi  in  April  1994.  To  prevent 
this,  the  proposed  exemption  would 
allow  a  one-time  deferment  of  the 
Appendix  )  interval  requirement  from 
March  1994  until  the  shutdown  in  July 
1994.  The  result  would  be  an  interval  of 
approximately  4  months  since  the 
previous  test  for  any  component. 

This  environmental  assessment  is 
similar  to  an  environmental  assessment 
processed  by  the  Commission  and 
forwarded  by  letter  dated  November  9, 
1993.  It  was  published  in  the  Federal 
Register  on  November  Ifi.  1993  (58  FR 
f)0470).  This  action  addressed  the  10 
CFR  part  50  appendix  J  exemption  for 


the  Unit  2  refueling  outage  when  it  was 
scheduled  to  begin  in  April  1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
exempt  the  licensee  from  the 
requirement  to  conduct  Type  B  and 
Type  C  containment  local  leak  rate  tests 
on  SQN  Unit  2  at  a  2-year  frequency  so 
that  the  tests  can  be  performed  during 
the  Cycle  6  refueling  outage  that  is 
scheduled  to  start  in  July  1994. 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  the  requested  action, 
exemption  from,  the  above  requirement 
would  allow  'he  licensee  to  delay 
conducting  Type  B  and  Type  C  local 
leak  rate  tests  at  Unit  2  approximately 
4  months  beyond  the  scheduled 
expiration  date  of  the  2-year  period. 
This  relatively  small  increase  in  the  test 
interval  does  not  significantly 
contribute  to  the  total  Type  B  and  Type 
C  leakage  lim.its. 

The  intent  of  Sections  III.D.2(a)  and 
III.D.3  of  appendix  J  is  to  ensure  that 
containment  leakage  is  maintained 
within  the  prescribed  limits.  Based  on 
the  following  information,  the 
exemption  will  not  significantly  affect 
the  ability  of  the  individual  primary 
containment  components  that  are 
subject  to  Type  B  or  Type  C  tests  to 
perform  this  safety  function: 

1.  The  valves  and  components  for 
which  the  extension  of  the  2-year 
interval  is  being  requested  have  a 
history  of  being  leak  tight  and  in  good 
condition.  The  leak-tight  condition  of 
these  components  was  last  verified  by 
Type  B  and  C  local  leak  rate  tests 
conducted  during  the  Cycle  5  refueling 
outage  in  1992  and,  at  least  for  many, 
by  the  Type  A  containment  leak  rate  test 
conducted  on  Unit  2  during  the  same 
refueling  outage.  Based  on  the  present 
containment  leakage  that  accounts  for 
the  less  than  8.0  percent  of  the  0.6 
percent  La  limit,  the  remaining  margin 
is  sufficient  to  ensure  any  incremental 
increase  in  leakage  resulting  from  the 
extension  would  not  cause  unacceptable 
as-found  test  results. 

2.  Based  on  historical  data,  any 
incremental  increase  in  leakage  because 
of  the  extension  will  be  small.  Improved 
maintenance  practices  implemented 
during  the  Unit  2  Cycle  5  outage, 
including  motor  operated  valve  testing 
of  containment  isolation  valves, 
periodic  replacement  of  valve  packing, 
and  periodic  lubrication  of  valve  stems, 
provide  increased  assurance  that  these 
components  will  perform  their  safety 
function. 

3.  Many  of  the  components  for  which 
the  exemption  is  requested  were 


included  in  the  Type  A  test  performed 
in  April  1992.  This  test  indicated  a 
containment  leak  rate  of  0.15  percent 
per  day,  which  is  below  the  0.1875 
percent  per  day  limit. 

With  regard  to  other  potential 
radiological  environmental  impacts,  the 
proposed  exemption  does  not  increase 
the  radiological  effluents  from  the 
facility  and  does  not  increase  the 
occupational  exposure  at  the  facility. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
impacts  a.ssociated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  exemption  involves 
systems  located  within  the  restricted 
areas  as  defined  in  10  CFR  part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Therefore,  the  proposed  exemption 
does  not  significantly  change  the 
conclusions  in  the  licensee's  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Sequoyah  Nuclear  Plant 
Units  1  and  2"  (FES),  dated  February  21. 
1974.  The  Commission  concluded  that 
operation  of  the  Sequoyah  units  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  FES 
and  its  letter  to  the  licensee  dated 
September  15,  1981.  which  granted  the 
facility  operating  license  DPR-79  for 
Unit  2. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2,"  dated  February 
21, 1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request.  The  .staff  did  not 
consult  other  agencies  or  persons. 
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Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assesr.ment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
liuman  environment. 

For  details  with  respect  to  this  action, 
see  the  licensee's  request  for  an 
cxemp'ion  dated  February  4.  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Doc-ument 
Koom,  Gelman  Building,  2120  L  Street 
NW.,  Washington.  DC,  and  at  the 
Chattancoga-Hamilton  County  Library, 
1101  Broad  Street.  Chattanooga, 
Tennessee  37402. 

DHted  at  Rockville,  Maryland,  this  7th  day 
of  March  1994. 

For  the  Nuclear  Rpgulatory  Commission. 

Frederick  J.  Hebdon, 

Dirrctor.  Prn/ei.l  Dirertowte  11-4.  Division  of 
Ri'actnr  ProjtKts — ////.  Office  ofNucieor 
Pencior  Beguhtion. 

|FR  Doc.  94-5828  Filed  3-11-94;  8  45  ami 

BILLING  CODE  75W-01-M 

[Docket  Nos.  STN  50-628,  50-529,  and  50- 

530] 

Arizona  Public  Service  Co.; 
Consideration  ot  Trarsfer  of  Control  of 
Ownership  oi  Licf>nsec-  and 
Opportunity  for  Public  Ccmmert  en 
Antitrust  Issues 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(Commission)  is  considering  approval 
under  10  CFR  50.80  of  the  indirect 
transfer  of  control  of  El  Paso  Electric 
Company's  (El  Paso)  interest  in  Palo 
Verde  Nuclear  Generating  Station 
(PVNGS)  Units  1,  2.  and  3.  (Operating 
License  Nos.  NPF-41,  NPF-51,  and 
NPF-74)  to  a  subsidiary  of  the  Central 
and  South  West  Corporation  (CSVV).  By 
letter  dated  January  13,  1994,  Arizona 
Public  Sersice  Company  (APS),  partial 
owner  and  operator  and  operating  agent 
for  PVNGS  submitted  its  request  for 
indirect  transfer  and  deletion  of  sale- 
loaseback  provisions,  pursuant  to  10 
CFR  50.80.  The  request  for  license 
amendments  to  delete  the  provisions  of 
(.ertain  pre\  ious  sa!e-lea.'-eba<.k 
arrangements  relating  to  Operating 
License  Nos.  NPF-51  and  .\TF-74  will 
be  subject  of  a  separate  Federal  Register 
notice. 

Pursuant  to  10  CFR  50.80  the 
Commission  may  approve  the  transfer  of 
control  of  a  licensee,  after  notice  to 
interested  persons,  upon  the 
Commission's  determination  that  the 
new  owner  is  qualified  to  have  control 


of  the  license  and  the  transfer  of  control 
is  othenvise  consistent  with  applicable 
provisions  of  law,  regulations  and 
orders  of  the  Commission. 

By  this  notice  the  Commission  is 
seeking  public  comment  on  this 
proposed  transfer  of  control  of 
ownership.  Written  comments  may  be 
submitted  by  mail  to  the  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and  Publication 
Serv  ices.  Office  of  Administration.  U.S. 
Nuclear  Regulation  Commission, 
Washington,  DC  20555  and  should  site 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-233,  Phillips  Buildings,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
between  7:30  a.m.  and  4:15  pjn.  Copies 
of  written  comments  may  be  examined 
at  the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street  NW., 
Washington,  DC  20555. 

Antitrust  Issues 

Pursuant  to  10  CFR  2.101  of  the 
Commission's  regulations,  the  staff  is 
publishing  receipt  of  APS's  request  to 
transfer  the  above  described  control  of 
ownership  of  PVNGS. 

Any  person  who  wishes  to  submit 
comments  or  information  relating  to 
antitrust  issues  believed  to  be  raised  by 
this  transfer  request  should  submit  said 
comments  or  information  within  30 
days  of  the  initial  pubhcation  of  this 
notice  in  the  Federal  Register  to  the 
U.S.  Nuclear  Regulation  Commission, 
Washington,  DC  20555.  Attention: 
Chief,  Inspection  and  Licensing  Policy 
Branch.  Office  of  Nuclear  Reactor 
Regulation.  The  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  will  issue  a 
finding  whether  significant  changes  in 
the  licensees'  activities  have  occurred 
since  the  completion  of  the  previous 
antitrust  review. 

Although  llie  staff  is  providing  the 
opportunity  for  comments  concerning 
the  competitive  aspects  of  the  proposed 
transfer,  the  staff  notes  that  it  is  aware 
of  and  is  closely  following  a  proceeding 
at  the  Federal  Energy  Regulatory 
Commission  (FERC)  involving  CSW's 
proposed  acquisition  of  El  Paso.  The 
NRC  will  consider  the  FERC  prtxreeding 
to  the  maximum  extent  possible  in 
resolving  issues  brought  before  the  NRC. 

For  further  details  with  respect  to  the 
subject  transfer,  see  the  request  for 
transfer  of  control  dated  ianuary  13, 
1994,  which  IS  available  for  public 
inspection  at  the  Commission's  Pubhc 
Document  Room,  the  Gelman  BLiildmg. 
2120  L  Street,  NW  .  Washington.  IX: 
20555  and  at  the  local  public  document 
room  located  at  the  Phoenix  Public 


Library,  12  East  McDowell  Road. 
Phoenix,  Arizona  85004. 

Dated  at  Rockville,  Maryland  the  7th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commiasion. 
Theodore  R.  Quay, 

Director,  Project  Directorate  V.  Division  of 
Reactor  Projects  III/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 
jFR  Dec.  94-5827  Filed  3-11-94;  8:45  am] 

BILUNG  CODE  7S90-01-M 


[Docket  No.  Ci30-09T92-CivP,  ASLBP  No. 
94-6S9-02-OVP] 

Indiana  University  School  of  Medldne, 
Indianapolis,  IN,  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§  2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  follovdng  proceeding. 

INDIANA  UNIVERSTTY  SCHOOL  OF 
MEDia.VE 

Indiana]x>lLs,  Indiana 

Byproduct  Material  License  No.  13-02752- 
08.  EA  93-111 

This  Board  is  being  established 
pursuant  to  the  request  of  the  Licensee 
for  an  enforcement  hearing  regarding  an 
Order  issued  by  the  EHrector,  Office  of 
Enforcement,  dated  January  18,  1994, 
entitled  "Order  Imposing  Civil 
Monetary  Penalty"  (58  FR  4123-25, 
January  28, 1994). 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

James  P.  Gleason,  Chairman  Atomic 
Safety  and  Licensing  Board  Panel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regiilatory  Commission,  Washington, 
DC  20555 

Thomas  D.  Murphy  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 
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Issued  at  Bcthesda.  Maryland,  this  4th  day 
of  March  T^94 
Paul  B.  Cotter,  Jr., 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 
|FR  D<x:  94-5825  Filed  3-11-94;  8:45  am] 

BJLLINQ  C006  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33730;  File  No.  SR-CBOE- 
94-01] 

Self-Regulatory  Organizations:  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Trade  Recording  and 
Price  Reporting 

March  8.  1994 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  gi\'en  that  on  January  22,  1994, 
the  Qiicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  Interpretation  and  Policy 
.01  to  CBOE  rule  6.51,  "Reporting 
Duties."  requires  both  the  buyer  and  the 
seller  in  a  transaction  to  record  on  a 
card  or  ticket  information  concerning 
the  transaction,  including  the  buyer's  or 
seller's  assigned  broker  initial  code  and 
his  clearing  firm  (if  a  market  maker),  the 
symbol  of  the  underlying  security,  the 
type,  expiration  month  and  exercise 
price  of  the  option  contract,  the 
transaction  price,  the  number  of 
contract  units  comprising  the 
transaction,  the  time  of  the  transaction, 
the  name  of  the  contra  clearing  firm 
member  and  the  assigned  broker  initial 
code  of  the  contra  member.  Under 
Interpretation  and  Policy  ,01,  this 
information  constitutes  the  "transaction 
record."  The  CBOE  proposes  to  amend 
Interpretation  and  Policy  .01  to  allow 
members  to  submit  options  transaction 
data  to  the  Exchange  for  trade  recording 
and  price  reporting  purposes  in  various 
media  in  addition  to  paper  form. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposal  is  to  enable  CBOE  members 
to  submit  options  transaction  data  to  the 
CBOE  for  trade  recording  and  price 
reporting  purposes  in  various  media  in 
addition  to  paper  form.  Under  current 
CBOE  rule  6.51,  members  are  required 
to  submit  transaction  data  in  paper  form 
only,  either  on  a  trade  ticket  or  on  a 
transaction  card.  The  CBOE  states  that 
in  today's  market  and  operations 
technology  environment  the  limitation 
is  unduly  restrictive,  and  some 
Exchange  members  have  requested  the 
opportunity  to  submit  transaction 
record  data  by  means  of  electronic  data 
transmission.  Submission  in  that  form 
would  enable  those  members  to  report 
trades  and  prices  to  the  CBOE  through 
the  same  automated  medium  they  use  to 
report  that  information  to  their  clearing 
firms.  Accordingly,  the  CBOE  seeks 
authority  to  approve  particular  media  in 
addition  to  paper  that  CBOE  members 
may  use  for  trade  recording  and  price 
reporting  purposes. 

In  administering  the  proposed  rule 
change,  the  CBOE  will  from  time  to  time 
identity  particular  media  and  formats 
acceptable  for  use  under  Exchange  Rule 
6.51  based  on  members'  needs  and  will 
inform  members  about  acceptable  media 
and  formats  through  appropriate 
circulars.  The  CBOE  expects  to  identify 
as  acceptable  only  those  media  that 
involve  secure  and  tested  technology. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  with 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  facilitate  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions,  consistent  with 
the  protection  of  investors  and  the 
public  interest. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will; 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV., 
Washignton.  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N\V., 
Washington,  DC. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  seif-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  4,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


17  CKR  200  30-3(a)(12)  (1993). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-5837  Filed  3-11-94;  8:45  am) 
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[Release  No.  33734/March  8, 1994;  File  No. 
600-251 

The  Registration  as  a  Clearing  Agency 
of  the  Participants  Trust  Co.,  Order 
Granting  Approval  of  Registration  Until 
March  31,  1995 

On  January  26,  1994,  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  E.xchange  Commission 
("Commission"),  pursuant  to  section 
19(a)  of  the  Securities  Exchange  Act  of 
1934  ("Act '),'  an  amendment  to  its 
Form  CA-1  2  requesting  that  the 
Commission  extend  PTC's  registration 
as  a  clearing  agency  until  March  31, 
1995.  Notice  of  PTC's  amended 
application  and  request  for  extension  of 
temporary  registration  appeared  in  the 
Federal  Register  on  February  15,  1994.^ 
No  comments  were  received.  This  order 
approves  PTC's  amendment  by 
extending  PTC's  registration  as  a 
clearing  agency  until  March  31,  1995. 

On  March  28,  1989,  the  Commission 
granted  PTC  temporary  registration  as  a 
clearing  agency  pursuant  to  sections 
17A  and  19(a)  of  the  Act,  and  rule 
17Ab2-l  thereunder  for  a  period  of 
twelve  months. ■»  Subsequently,  the 
Commission  issued  orders  that  extended 
PTC's  temporary  registration  as  a 
clearing  agency,  the  last  of  which 
extended  PTC's  registration  until  March 
31,1994.5 

As  discussed  in  detail  in  the  initial 
order  granting  PTC's  temporary 
registration,^  one  of  the  primary  reasons 
for  PTC's  registration  was  to  develop 
depository  facilities  for  mortgage-backed 
securities,  particularly  securities 
guaranteed  by  the  Government  National 
Mortgage  Association  ("GNMA").  PTC 
services  include  certificate  safekeeping, 
book  entry  deliveries,  an  automated 
facility  for  the  pledge  or  segregation  of 
securities,  and  other  services  related  to 
the  immobilization  of  securities 
certificates. 


'  15  U.S.C.  78s(a). 

'  Letter  from  )ohn  I.  Sceppa,  President  and  Chief 
Executive  Officer,  PTC,  to  Judith  Poppaiardo, 
Assistant  Director.  Division  of  Market  Regulation, 
Commission,  dated  January  25,  1994. 

3  Securities  Exchange  Act  Release  No.  33604 
(February  8.  1994).  59  FR  7285. 

*  .Securities  Exchange  Act  Release  No.  26671 
(March  28.  1989).  54  FR  13266. 

"Securities  Exchange  Act  Release  Nos.  27858 
(March  28.  1990).  55  FR  12614:  29024  (March  28. 
1991),  56  FR  13848:  30537  (April  9.  1992).  57  FR 
12351;  and  32040  (March  23.  1993),  58  FR  16902. 

'•Supra  note  4. 


PTC  continues  to  make  significant 
progress  in  the  areas  of  financial 
performance,  regulatory  commitments, 
and  operational  capabilities.  The  par 
value  of  GNMA  securities  on  deposit 
grew  from  $706  billion  on  December  31, 
1992  to  $850  billion  on  December  31, 
1993.7  The  par  value  of  VA  REMICs  on 
deposit  at  PTC  grew  from.  Si. 608  billion 
on  December  3 1 ,  1992  to  S4.634  billion 
on  December  31,  1993.8  The  average 
transaction  volume  grew  from  250,000 
in  1992  to  309,000  in  1993.9 

PTC  continued  its  efforts  over  the  past 
year  to  implement  operational  and 
procedural  changes  in  connection  with 
PTC's  temporary  registration. 'o  For 
example,  PTC  acquired  rights  to  the 
SPEED  source  code,  thereby  facilitating 
the  process  of  enhancing  the  SPEED 
system  to  suit  PTC's  needs.  PTC  also 
initiated  a  program  to  distribute  to 
participants  a  portion  of  GNMA  I 
principal  and  interest  ("P&.1")  earlier  in 
the  day, 11  and  in  December  1993, 
introduced  a  new  P&I  processing 
system.  PRISM,  that  further  automates 
P&I  data  processing.  PTC  was  able  to 
reduce  its  fees  to  participants  further, 
effective  January  1,  1994.-^  and  declared 
a  dividend  of  $.525  per  share  to 
stockholders  of  record  on  December  31, 
1993.13 

Although  PTC  has  made  considerable 
progress  toward  complying  with  the 
undertakings  set  out  above,  PTC  needs 


^  Supra  note  2. 

"Id. 

«Id. 

'"In  connection  with  PTC's  original  temporary 
registration.  PTC  committed  to  the  Commission  and 
the  Federal  Reserve  Bank  of  New  York  to  make  a 
number  of  operational  and  procedural  changes, 
which  include: 

(1)  Eliminating  trade  reversals  from  PTC's 
procedures  to  cover  a  participant  default: 

(21  Phasing  out  the  aggregate  excess  net  debit 
limitation  for  extensions  under  the  net  debit 
monitoring  level  procedures: 

(3)  Making  principal  and  interest  advances,  now 
mandatory,  optional: 

(4)  Allowing  participants  to  retrieve  securities  in 
the  abeyance  account  and  not  allowing  participants 
to  reverse  a  transfer  because  its  customer  may  not 
be  able  to  fulfill  its  financial  obligations  to  the 
participant. 

(5)  Eliminating  the  deliverer's  security  interest 
and  replacing  it  with  a  substitute: 

(6)  Reexamining  PTC's  account  structure  rules  to 
make  them  consistent  with  PTC's  lien  procedures; 

(7)  Expanding  and  diversifying  PTC's  lines  of 
credit; 

(8)  Assuring  operational  integrity  by  developing 
and  constructing  a  back-up  facility:  and 

(9)  Reviewing  PTC  rules  and  procedures  for 
consistency  with  current  operations. 

Supra  note  4. 

"Securities  Exchange  .^ct  Release  No.  33132 
(November  2.  1993),  58  FR  59501. 

'•: Securities  Exchange  Act  Release  No.  33362 
(December  21,  1993).  58  FR  69433. 

'J  Securities  Exchange  Act  Release  No.  33487 
(January  18.  1994).  59  FR  3900. 


more  time  to  implement  fully  the 
changes  necessary  for  compliance. 
Accordingly,  PTC  has  requested  that  the 
Commission  extend  PTC's  registration 
as  a  clearing  agency  until  March  31. 
1995,  to  permit  PTC  to  gain  experience 
and  stability  as  a  fully  operative 
depository  and  to  com.ply  fully  with  the 
undertakings  made  in  connection  with 
PTCs  registration.  14 

The  Commission  believes  that  PTC 
continues  to  meet  the  determinations 
enumerated  in  section  17A(bl(3).  PTC 
has  facilitated  the  prompt  and  accurate 
clearance  and  settlement  of  mortgage- 
backed  securities.  PTC  has  functioned 
as  a  clearing  agency  for  the  past  four 
years  in  compliance  with  the  Act. 

It  is  therefore  ordered,  th.it  PTC's 
temporary  registration  as  a  clearing 
agency  be,  and  hereby  is.  extended  until 
March  31, 1995.  subject  to  the  terms, 
undertakings,  and  conditions  specified 
in  Securities  Exchange  Act  Release  No. 
26671. IS 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority.'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-5836  Filed  3-11-94;  8:45  am] 
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[Release  No.  34-33722;  Fil«  No.  SR-ICC- 
94-03] 

Self-Regulatory  Organizations;  The 
Intermarket  Clearing  Corporation; 
Filing  and  Order  Granting  Temporary 
Approval  on  an  Accelerated  Basis  to  a 
Proposed  Rule  Change  Relating  to 
Revisions  to  the  Standards  for  Letters 
of  Credit  Deposited  as  Margin 

March  7,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  notice  is  hereby  given  that  on 
February  23.  1994,  The  Intermarket 
Clearing  Corporation  ("ICC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  ICC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  through  December  31,  1994. 


^* Supra  note  2. 

"Supra  note  4. 

"■17CFR  200.30-3(a)(50)(1992). 

'  15  U.S.C.  78s(b)(l)  (1988). 
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I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  requests 
that  the  Commission  extend  its 
temporar>  approval  of  ICC's 
modifications  to  its  rules  setting  forth 
the  standards  for  letters  of  credit 
deposited  with  ICC  as  a  form  of  margin.^ 

II.  SeIf-Regulator>  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  ICC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  cljange.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ICC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  [C]  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  requests 
that  the  Commission  extend  its 
temporary  approval  of  ICC's 
modifications  to  its  rule  502(a)(3), 
which  sets  forth  the  standards  for  letters 
of  credit  deposited  with  ICC  as  margin. 
The  modifications  which  are  the  subje<.:t 
of  this  proposed  rule  filing  are  the  same 
modifications  which  were  previously 
approved  by  the  Commission. 3 

First.  ICC  intends  to  require  that 
letters  of  credit  state  expressly  that 
pa>Tnent  must  be  made  prior  to  the 
close  of  business  on  the  third  banking 
day  following  demand.  Second,  ICC 
proposes  to  amend  its  rules  to  eliminate 
the  issuers  right  to  revoke  the  letter  of 
credit.  Third,  unless  otherwise 
permitted  by  ICC,  ICC's  proposal 
requires  letters  of  credit  to  expire  on  a 
quarterly  basis  rather  than  annually. 
Fourth.  ICC  proposes  to  add  language  to 
its  rules  to  make  explicit  ICC's  authority 
to  draw  upon  a  letter  of  credit  at  any 
time,  whether  or  not  the  clearing 
member  that  deposited  the  letter  of 
credit  has  been  suspended  or  is  in 
default,  if  ICC  determines  that  such  a 
draw  is  advisable  to  protect  ICC,  other 
clearing  members,  or  the  general  public. 

Finally.  ICC  proposes  to  amena  its 
rules  to  grant  its  chairman  limited 


discretion  to  accept  a  letter  of  credit  that 
varies  from  the  standards  set  forth  in  its 
rules.  This  discretionary  power  will  be 
limited  by  the  following  factors:  (1) 
Before  using  this  power,  the  chairman 
must  consult  with  the  staffs  of  ICC's 
regulatory  agencies,  which  include  the 
Commission  and  the  Commodity 
Futures  Trading  Commission  ("CFTC"); 
(2)  this  power  can  be  used  only  in 
unusual  circumstances  and  only  on  a 
temporary  basis:  (3)  after  exercising 
such  power,  the  chairman  must  advise 
ICC's  board  of  directors;  and  (4)  ICC 
must  promptly  notify  clearing  members 
affected  by  the  exercise  of  this  power.* 
ICC  believes  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  Act. s  Specifically.  ICC 
believes  the  proposed  rule  cliange 
promotes  the  protection  of  investors  by 
enhancing  ICC's  ability  to  safeguard  the 
securities  and  funds  in  its  possession  or 
subject  to  its  control. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

ICC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change,  and  none 
were  received, 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

For  the  reasons  set  forth  in  the 
previous  Commission  order  approving 
ICC's  revised  standards  for  letters  of 
credit  deposited  as  margin,  the 
Commission  believes  that  the  proposal 
is  consistent  with  ICC's  obligations 
under  section  17A(b)(3)(F)  of  the  Act.e 


'  Securities  Lxthange  Art  Release  Nos.  32003 
(March  16.  1993).  58  FR  1S389  [File  No.  SR-ICC- 
92-01]  (order  approving  revised  leller  of  credit 
standards  through  December  31.  1994). 

•  For  a  detailed  discussion  of  the  revised 
.s'an'lards.  refer  to  Securities  Exchange  Act  Releaso 
Nns  32003.  supra  note  2 


'  Factors  (1)  and  (2)  are  set  forth  in  ICC  Rule 
50Z(a)(3).  Factors  (3)  and  (4)  are  set  forth  in  the 
letter  froin  James  C  Yong.  Vice  President  and 
Assistant  Secretary.  ICC.  to  Jerry  W.  Carpenter. 
Branch  Chief.  Division  of  Marltet  Regulation 
("Division").  Commission  (March  I.  1993).  which 
amended  File  No.  SR-ICC-92-01.  ICC  has 
represented  that  the  March  1.  1993,  lerfer  u-ith  all 
its  requirements  for  use  by  ICC's  Chairman  of  his 
limited  discretion  to  accept  a  letter  of  credit  that 
varies  from  the  standards  is  applicable  to  this 
proposed  rule  filing.  Conversation  between  James  C. 
Yong,  Vice  President  and  Assistant  Secretary,  ICC, 
to  Jerry  W.  Carpenter.  Branch  Chief.  Division. 
Commission  (March  4.  1994). 

5  15U..S.C.  78ql 

"15  U.S.C  78<}-l(b)(3)(Fl  (19«8).  Among  other 
tilings,  section  17A(b)(3l(F)  requires  that  the  rules 
of  a  clearing  agency  be  designeti  to  assure  the 
safeguarding  of  securities  and  funds  which  are  in 
the  custody  or  control  of  the  clearing  agency  or  for 
which  the  clearing  agency  is  responsible. 


Among  other  things,  the  revised 
standards:  (1)  Should  make  the  letters  of 
credit  ICC  will  accept  as  margin 
deposits  more  liquid  than  under  the 
previous  standards  and,  consequently, 
should  permit  ICC  to  more  safely  rely 
upon  such  letters  of  credit;  (2)  should 
result  in  more  frequent  assessments  of 
the  financial  conditions  of  clearing 
members  depositing  letters  of  credit  and 
thereby  should  facilitate  the  discovery 
of  any  adverse  developments  in  a  more 
timely  manner:  and  (3)  should  make 
letters  of  credit  a  more  reliable  form  of 
margin  deposit  than  previously  because 
issuers  will  no  longer  be  able  to  revoke 
letters  of  credit  at  times  when  clearing 
members  most  need  credit  facilities 
(e.g..  when  a  clearing  member  is 
experiencing  financial  difficulties  or 
during  times  of  market  volatility). ^  By 
approving  the  proposed  rule  change  on 
a  temporary  basis  through  December  31, 
1994,  ICC,  the  Commission,  and  other 
interested  parties  will  be  able  to  assess 
further  any  effects  these  revised 
standards  have  on  letter  of  credit 
issuance  and  on  margin  depo,sited  at 

ICC.8 

ICC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  (±ange 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  because  the  Commission 
believes  it  is  desirable  that  the  revised 
standards  that  were  implemented  under 
the  previous  temporary  approval  order 
remain  in  place  pending  permanent 
approval. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 


"  For  a  detailed  discussion  of  the  Commission's 
basis  for  approving  ICC's  revised  standards,  refer  to 
Securities  Exchange  Act  Release  Nos.  32C03,  supra 
note  2. 

"The  O)mmi.ssion  and  ICC  currently  are  studying 
concentration  limits  on  letters  of  credit  deposited 
as  margin.  The  Division  believes  that  clearing 
agencies  that  accept  letters  of  credit  as  margin 
deposits  or  clearing  fund  contributions  should  limit 
their  exposure  by  imposing  concentration  limits  on 
the  use  of  letters  of  credit.  Generally,  clearing 
agencies  impose  limitations  on  the  percentage  of  an 
individual  member's  required  deposit  or 
contribution  that  may  be  satisfied  with  letters  of 
credit,  limitations  on  the  p»!rcentage  of  the  total 
required  deposits  or  contributions  that  may  be 
satisfied  witb  letters  of  credit  by  any  one  issuer.  Of 
some  combination  of  both.  ICC  has  no 
concentration  limits  on  the  use  of  letters  of  credit 
issued  bv  U.S.  institutions. 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  ICC.  All  submissions  should 
refer  to  the  file  number  SR-ICC-94-04 
and  should  be  submitted  by  April  4, 
1994. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  ICC's  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  Section  17A  of 
the  Act. 

It  is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act.  that  the  proposal 
(File  No.  SR-ICC-94-03)  be,  and  hereby 
is,  approved  through  December  31, 
1994. 

For  the  Commission  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
aiilhority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-5807  Filed  3-11-04;  8;45  am] 
BILLING  CODE  8010-Ol-M 


[Release  No.  34-33731;  File  No.  SR- 
NASD-94-11] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Assessments  and  Fees  on 
Members 

.March  8,  1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  25,  1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  E.\change 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 


"17  CFR  200.30-3(a](12)  (1993). 


Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator\  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  add  new 
section  45  to  the  Code  of  Arbitration 
Procedure  to  require  that  any  member 
named  as  a  party  to  an  arbitration 
proceeding  shall  be  assessed  a  $200 
non-refundable  surcharge  when  the 
Arbitration  Department  perfects  service 
of  the  claim  naming  the  member  on  any 
party  to  the  proceeding.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized. 

Part  III.  Uniform  Code  of  Arbitration 


Member  Surcharge 

Sec.  45.  (a)  Each  member  who  is 
named  as  a  party  to  an  arbitration 
proceeding,  whether  in  a  Claim, 
Counterclaim.  Crossclaim  or  Third- 
Party  claim,  shall  be  assessed  a  $200 
non-refundable  surcharge  when  the 
Arbitration  Department  perfects  service 
of  the  claim  naming  the  member  on  any 
party  to  the  proceeding.  For  each 
associated  person  who  is  named,  the 
surcharge  shall  be  assessed  against  the 
member  or  members  which  employed 
the  associated  person  at  the  time  of  the 
events  which  gave  rise  to  the  dispute, 
claim  or  controversy.  No  member  shall 
be  assessed  more  than  a  single 
surcharge  in  any  arbitration  proceeding. 
The  surcharge  shall  not  be  subject  to 
reimbursement  under  Subsection  43(c) 
of  the  Code. 

(Bj  For  the  purposes  of  this  Section, 
service  is  perfected  when  the  Director  of 
Arbitration  property  ser\'es  the 
Respondents  to  such  proceeding  under 
Subseciion  25(a)  of  the  Code. 

II.  Self-RcguIatory  Organization's 

Statemrnt  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  add  new 
section  45  to  the  Code  of  Arbitration 
Procedure  to  provide  that  any  member 
named  as  a  party  to  an  arbitration 
proceeding  shall  be  assessed  a  $200 
non-refundable  surcharge  when  the 
Arbitration  Department  perfects  service 
of  the  claim  naming  the  member  on  any 
party  to  the  proceeding.  In  addition,  any 
firm  whose  associated  persons  are 
named  in  an  arbitration  proceeding  will 
be  assessed  the  surcharge. 

Historically,  the  revenue-to-expense 
ratio  of  the  NASD's  arbitration  service 
has  resulted  in  a  deficit,  which  has  been 
subsidized  by  other  revenues  of  the 
Association.  Although  the  deficit  has 
declined  in  1992,  the  NASD  has 
determined  in  a  recent  review  of  the 
arbitration  process  that  the  deficit  will 
begin  to  rise  in  the  immediate  future  as 
a  result  of  significantly  increased 
resourcing  needs.  The  NASD  anticipates 
such  needs  to  be  ongoing.  The  increa.sed 
resourcing  needs  result  from  a  number 
of  factors,  including  case  growth,  more 
selective  arbitrator  recruitment, 
increased  arbitrator  training,  increa.sed 
arbitrator  compensation,  and  the 
anticipated  overhaul  of  tiie  arbitration 
administrative  systems.  The  NASD 
determined  that  the  time  frame  within 
which  to  initiate  cost  recovery  for 
impending  resourcing  needs  should  be 
the  immediate  future,  and  that  cost 
recovery  should  be  directed  at  those 
member  firms  using  the  NASD's 
arbitration  service. 

Proposed  new  subsection  (a)  would 
require  each  member  who  is  named  as 
a  party  to  an  arbitration  proceeding, 
whether  in  a  claim,  counterclaim, 
crossclaim  or  third-party  claim,  to  be 
assessed  a  $200  non-refundable 
surcharge  when  the  Arbitration 
Department  perfects  service  of  the  claim 
naming  the  member  on  any  party  to  the 
proceeding.  This  fee  would  be  in 
addition  to  fees  assessed  pursuant  to 
section  43  >  and  44  ^  of  the  Code.  The  fee 
applies  both  to  members  who  file  as 
Claimants  and  to  members  who  are 
served  by  the  Arbitration  Department  as 
Respondents.  Therefore,  in  claims 
brought  by  members,  the  $200  fee 
would  be  assessed  in  addition  to  the 
$500  claim  filing  fee  described  in  the 
current  fee  schedule.  For  an  associated 
person  who  is  named  as  a  party  to  an 
arbitration  proceeding,  the  fee  would  be 


1  SASD  Manual.  Code  of  Arbitralion  ProreHure. 
Article  III.  Sec.  43  (CCH)  1 3743. 

2  S.^SD  Manual,  Code  of  Arbitration  Procedure, 
Article  111.  Sec.  44  (CCH)  1  3746. 
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assessed  against  the  member  firm  or 
firms  which  employed  the  associated 
person  at  the  time  of  the  events  which 
gave  rise  to  the  claim.  However,  no 
member  will  be  assessed  more  than  a 
single  charge  in  any  arbitration 
proceeding.  Finally,  subsection  (a) 
clarifies  that  the  surcharge  is  not  subject 
to  reimbursement  under  subsection 
43(c)  of  the  Code. 

The  NASD  estimates  that  it  will 
collect  the  $200  surcharge  on  75  percent 
of  the  approximately  5700  arbitration 
cases  expected  to  be  filed  in  1994, 
which  will  resuh  in  over  $800,000  of 
additional  revenue  for  the  Arbitration 
Department  in  1994.  Thus,  the 
surcharge  will  effectively  offset 
expenses  to  be  incurred  on  arbitrator 
education  through  1994.  The  NASD 
expects  the  arbitrator  education  program 
to  reach  over  3.000  new  arbitrators  and 
almost  500  chairpersons  during  the 
period  that  began  in  the  fourth  quarter 
of  1993  and  will  end  at  the  end  of  1994. 
This  will  add  over  $750,000  to  the 
Arbitration  Department  expen.ses,  which 
will  include  costs  for  staff  and  travel 
time,  conference  rooms.  wTitten 
materials,  videotape  production  and 
mailing  costs. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  3  of  the 
.■\ct.  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  in  that 
the  proposed  rule  equitably  asses.ses  a 
surcharge  on  each  member  that  is 
named  or  whose  associated  person  is 
named  and  for  which  service  is 
perfected  in  an  arbitration  proceeding 
and  applies  such  revenue  to  additional 
costs  resulting  from  increased 
arbitration  resourcing  needs. 

IB)  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(CI  Self-Begulatory  Organization's 
Statfment  nn  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commi-ssion  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 


ilSb'S.C.  78o3. 


19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
94-11  and  should  be  submitted  by  April 
4.1994. 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a){12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-5808  Filed  3-11-94;  8;45  am] 

BILUNQ  CODE  8010-01-M 


[Release  No.  34-C3582A;  File  No.  SR-ODD- 

94-1] 

Self-Regulatory  Organizations; 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Amendment  to 
the  Options  Disclosure  Document; 
Correction 

March  8.  1994. 

In  FR  Document  No.  94-3250, 
beginning  on  page  6661,  column  1,  for 
Friday,  February  11, 1994,  a  sentence 
was  incorrectly  stated.  The  first 
paragraph  should  be  changed  to  clarify 
that  the  National  Association  of 
Securities  Dealers,  Inc.,  did  not 


participate  in  the  submission  of  the 
revised  Options  Disclosure  Document 
(•'ODD")  and  to  indicate  that  the 
Options  Clearing  Corporation  ("OCC") 
filed  the  revised  ODD  on  behalf  of. 
rather  than  in  conjunction  with,  the 
American  Stock  Exchange.  Inc.,  the 
Chicago  Board  Options  Exchange,  Inc.. 
the  New  York  Stock  Exchange.  Inc.,  the 
Pacific  Stock  Exchange.  Inc..  and  the 
Philadelphia  Stock  Exchange.  Inc. 

The  first  paragraph  is  revised  to  read 
as  follows: 

On  Febniary  2,  1994.  the  Options  Clearing 
Corporation  ("OCC")  on  behalf  of  the 
American  Stock  Exchange.  Inc..  the  Chicago 
Board  Option*:  Exchange.  Inc.the  New  York 
Stock  Exchange.  Inc..  the  Pacific  St<x;k 
Exchange.  Inc..  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX")  submitted  amended 
copies  of  an  options  disclosure  document 
("ODD")  to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Rule  9b-l '  of  the  Securities 
Exchange  Act  of  1934  ("Act").  * 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-5835  Filed  3-11-94;  8:45  am) 

BILLING  COO£  801(M>1-M 


[Rel.  No.  IC-20121;  File  No.  812-8748] 

Century  Life  of  America,  et  al.; 
Application 

March  8, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Ncffice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  '1940  Act"). 

APPLICANTS:  Century  Life  of  America 
("Century  Life").  Century  Variable 
Annuity  Account  (the  "Account")  and 
CUNA  Brokerage  Serv  ices.  Inc. 
(collectively.  "Applicants"). 
RELEVANT  1940  ACT  SECTJONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  to  deduct 
a  daily  charge  from  the  assets  of  the 
Account  for  mortality  and  expense  risks 
in  connection  with  the  offering  of 
certain  variable  annuity  contracts. 
FILING  DATE:  The  application  was  filed 
on  December  30, 1993. 
HEARtNG  OR  NOTIFICATION  OF  HEARING:  All 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 


17CFR240  9b-l  (1993). 
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Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  April  4,  1994  and  should 
be  accompanied  by  proof  of  ser\'ice  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lav\7ers,  by  certificate  of  semce. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  uriting  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  .Secretary,  SEC.  450  Fifth 
Street,  NVV.,  Washington,  DC  20549. 
Applicants:  Century  Life  of  America, 
2000  Heritage  Way."  Waver ly,  Iowa 
50fi77. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Senior  Attorney,  or 
Wendell  M.  Faria.  Deputv  Chief,  both  at 
(202)  272-2060,  Offici  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATK)N:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant's  Representations 

1.  Century  Life,  a  mutual  life 
insurance  company  organized  under  the 
laws  of  Iowa,  entered  into  a  permanent 
affiliation  with  CUNA  Mutual  Life 
Insurance  Society  ("CUNA  Mutual")  on 
July  1,  1990.  Applicants  state  that  the 
terms  of  the  "Agreement  of  Permanent 
Affiliation"  provide  for  the  following: 
Financial  sharing  between  Century  Life 
and  CUNA  Mutual  of  future  individual 
life  insurance  business  through 
reinsurance  arrangements:  joint 
development  of  business  plans  and 
systems  for  the  distribution  of 
individual  insurance  and  other  financial 
service  products  within  the  credit  union 
movement;  and.  sharing  of  certain 
resources  and  facilities.  All  of  the 
directors  of  Century  Life  are  also 
directors  of  CUNA  Mutual  and  many  of 
the  senior  executive  officers  of  Century 
Life  hold  similar  positions  with  CUNA 
Mutual.  Applicants  state  that  the 
affiliation  is  not  a  merger  or  a 
consolidation  and  that  both  Century  Life 
and  CUNA  Mutual  remain  separately 
owned  by  their  respedive  contract 
owners  who  retain  voting  rights. 

2.  The  Account,  established  bv 
Century  Lite  on  December  14.  1993  as 
a  separate  investment  account  under 
Iowa  law.  serves  as  a  funding  medium 
for  certain  fiexible  premium  individual 
deferred  variable  annuity  contracts  (the 
"Contracts").  Applicants  state  that  the 
Account  meets  the  definition  of  a 
"separate  account"  under  the  federal 


securities  laws.  The  Account  is 
registered  with  the  Commission  under 
the  1940  Act  as  a  unit  investment  trust. 
The  application  incorporates  by 
reference  the  registration  statement, 
currently  on  file  with  the  Commission 
(File  No.  33-73738).  for  the  Account. 

3.  The  Account  currently  has  five 
subaccounts,  each  of  which  invests 
exclusively  in  the  shares  of  a  designated 
investment  portfolio  of  the  Ultra  Series 
Fund  (the  "Fund").  The  Fund,  a 
Massachusetts  business  trust,  is 
registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company.  The  Fund 
currently  has  six  investment  portfolios, 
five  of  which  offer  their  shares  to  the 
Account. 

4.  The  Contracts  may  be  purchased  on 
a  nontax  qualified  basis  (the 
"Nonqualified  Contracts")  or  they  may 
be  purciiased  in  connection  with 
retirement  plans,  including  retirement 
programs  described  in  sections  401(a)  or 
403(b)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  or  as 
individual  retirement  annuities  that 
qualify  for  favorable  federal  income  fax 
treatment  under  section  409  of  the  Code 
(together,  the  "Qualified  Contracts"). 

5.  CUNA  Brokerage  Services,  Inc. 
("CUNA  Brokerage")  acts  as  the 
principal  underwriter,  as  defined  in  the 
1940  Act,  of  the  Contracts  pursuant  to 
the  terms  of  an  underwriting  agreement 
between  Century  Life  and  CUNA 
Brokerage.  The  principal  business 
address  of  CUNA  Brokerage  is  the  same 
as  that  of  CUNA  Mutual. 

6.  An  owner  of  a  Contract  may 
allocate  purchase  pavTnents  to  one  or 
more  subaccounts  of  the  Account,  and 
the  purchase  payments  will  be  credited 
with  the  investment  experience  of  the 
chosen  subaccount  or  subaccounts.  An 
owner  of  a  Contract  may  also  allocate 
purchase  pa>-ments  to  the  guaranteed 
interest  option,  f)art  of  the  general 
account  of  Century  Life,  and  such 
payments  will  be  credited  with  interest 
as  provided  for  in  the  Contracts. 

7.  The  minimum  initial  purcha-se 
payment  for  Nonqualified  Contracts  is 
$5,000  and  for  Qualified  Contracts, 
other  than  those  sold  in  cormection  with 
tax  sheltered  annuity  arrangements 
("TSAs"),  the  amount  is  $2,000. 
Subsequent  purchase  payments  must  be 
at  least  $1,000  and  may  be  made  any 
time  before  the  annuity  date  and  during 
the  annuitant's  lifetime.  Initial  and 
subsequent  purchase  payments  for  TSAs 
must  be  at  least  $25.  and  such  payments 
in  each  Contrad  year  must  total  $300 
and  be  paid  pursuant  to  a  schedule. 

8.  The  Contract  provides  for  a  series 
of  annuity  payments  beginning  on  the 
annuity  date.  The  Contract  owner  may 


select  from  four  annuity  payment 
options,  two  of  which  are  available  only 
as  a  fixed  annuity  and  two  of  which  are 
available  as  either  a  variable  or  a  fixed 
annuity. 

9.  If  "the  owner  of  a  Contract  dies  prior 
to  the  annuity  date  and  the  Contract  is 
in  force.  Century  Life  will,  upon  rec-eipt 
of  due  proof  of  death,  pay  a  death 
benefit.  If  the  annuitant  is  age  75  or 
younger,  the  death  benefit  is  equal  to 
the  greatest  of: 

(a)  Aggregate  purchase  payments  made 
under  the  Contract  less  partial  withdrawals 
as  of  the  date  that  Century  Life  receives  due 
proof  of  death,  or 

(b)  Contract  value  as  of  the  date  that 
Century  Life  receives  due  proof  of  death;  or 

(c)  The  death  t)enefit  floor  amount  as  of  the 
date  of  death  plus  any  net  purchase 
payments  and  minus  any  partial  withdrawals 
made  since  the  most  recent  death  benefit 
floor  computation  anniversary; 

less  premium  taxes  not  previously 
deducted  and  any  outstanding  loan 
amount  on  the  date  the  death  benefit  is 
paid.  The  death  benefit  floor  amount  is 
the  Contract  value  on  the  most  recent 
death  benefit  fioor  computation 
anniversary.  Death  benefit  fioor 
computation  anniversaries  occur  on  the 
seventh  Contract  anniversary  and  each 
seventh  Contract  anniversary  thereafter 
prior  to  the  annuitant's  76th  birthday. 
After  the  annuitant's  76th  birthday,  the 
death  benefit  will  equal  the  Contract 
value  less  any  outstanding  loan  amount 
and  any  applicable  premium  taxes  not 
previously  deducted  as  of  the  date  that 
Century  Life  receives  due  proof  of  the 
annuitant's  death. 

10.  On  each  Contract  anniversary 
prior  to  the  annuity  date.  Century  Life 
deducts  from  the  variable  Contract  value 
an  annual  lee  of  $30.  Applicants 
guarantee  that  this  charge  will  not    = 
increase  and  state  that  the  charge 
reimburses  Century  Life  for 
administrative  expenses  relating  to  the 
Contract.  The  fee  will  be  deducted  from 
each  subaccount  based  on  the 
proportion  that  the  value  in  each  such 
subaccount  bears  to  the  total  Contract 
value.  After  the  annuity  date,  the  annual 
Contract  fee  is  deducted  from  variable 
annuity  payments.  Applicants  represent 
that  this  charge  will  be  deducted  in 
reliance  upon  Rule  26a- 1  under  the 
1940  Act  and  that  the  charge  represents 
reimbursement  only  for  administrative 
costs  expected  to  be  incurred  over  the 
life  of  the  Contract.  Applicants  further 
represent  that  Century  Life  does  not 
anticipate  a  profit  from  this  charge. 

1 1 .  Century  Life  deducts  a  daily 
administrative  charge  equal  to  an 
annual  effective  rate  of  .15%  of  the 
assets  of  the  Account.  The  application 
states  that  this  charge  will  compensate 
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Century  Life  for  certain  expenses 
incurred  in  administering  the  Contracts. 
Applicants  represent  that  this  charge 
will  be  deducted  in  reliance  upon  Rule 
2fia-l  under  the  1940  Act  and  that  the 
charge  represents  reimbursement  only 
for  administrative  costs  expected  to  be 
incurred  over  the  life  of  the  Contract. 
Applicants  further  represent  that 
Centurv'  Life  does  not  expect  to  make  a 
profit  from  this  charge. 

12.  Although  no  fee  is  currently 
t  harged  for  transfers.  Century  Life 
reserves  the  right  to  charge  $10  for  the 
13th  and  each  subsequent  transfer 
during  a  Contract  year.  The  transfer  fee 
will  be  deducted  from  the  subaccount  or 
guarantee  amount  from  which  the 
transfer  is  made.  Applicants  represent 
that  where  the  fee  is  imposed. 
Applicants  will  rely  upon  Rule  26a-l 
under  the  1940  Act  for  the  deduction. 
Applicants  state  that  the  transfer  fee 
will  represent  reimbursement  only  for 
administrative  costs  expected  to  be 
incurred  over  the  life  of  the  Contract. 
Applicants  further  represent  that 
Centur\'  Life  does  not  anticipate  a  profit 
from  this  charge. 

13.  Applicants  note  that  various 
govenmiental  entities  levy  a  premium 
tax.  currently  ranging  up  to  3.5%.  on 
annuity  contracts,  such  as  the  Contracts, 
issued  by  insurance  companies.  The 
timing  of  the  tax  levies  varies  among 
taxing  authorities.  The  application 
states  that  if  applicable  to  a  Contract, 
premium  taxes  will  be  deducted  either: 
(a)  From  purchase  payments  as 
received;  (b)  from  Contract  value  upon 
withdrawal  or  surrender:  (c)  from 
adjusted  Contract  value  upon 
application  to  an  annuity  payment 
option;  or  (d)  upon  payment  of  a  death 
benefit.  Applicants  note  that  Century 
Life  reserves  the  right  to  deduct 
premium  taxes  at  the  time  such  taxes 
are  incurred. 

14.  A  contingent  deferred  sales  charge 
(the  "Sales  Charge")  of  up  to  7%  is 
imposed  on  the  partial  withdrawal  or 
surrender  of  purchase  payments  within 
seven  years  of  such  payments  having 
been  made.  The  Sales  Charge  is 
deducted  from  the  Contract  value 
remaining  after  withdrawal  so  that  the 
reduction  in  Contract  value  as  a  result 
of  a  withdrawal  will  be  greater  than  the 
withdrawal  amount  requested.  Am.ounts 
obtained  from  imposition  of  the  Sales 
Charge  will  be  used  to  cover  expenses 
relating  to  the  sale  of  the  Contracts, 
including  payment  of  commissions  to 
registered  representatives  and  other 
promotional  expenses.  Applicants  state 
that  Century  Life  does  not  anticipate 
that  the  Sales  Charge  will  generate 
sufficient  revenues  to  pay  the  cost  of 
distributing  the  Contracts.  If  the  Sales 


Charge  is  insufficient  to  cover  the  cost 
of  distribution,  the  deficiency  will  be 
met  from  the  general  account  assets  of 
Century  Life  and  these  assets  may 
include  amounts  derived  from  the 
charge  for  mortality  and  expense  risks. 

15.  Century  Life  will  impose  a  daily 
charge  equal  to  an  annual  effective  rate 
of  1.25%  of  the  value  of  the  net  assets 
of  the  Account  to  compensate  Century 
Life  for  bearing  certain  mortality  and 
expense  risks  in  connection  with  the 
Contracts.  Approximately  .85%  of  the 
1.25%  charge  is  attributable  to  mortality 
risk,  and  approximately  .40%  is 
attributable  to  expense  risk.  Century 
Life  guarantees  that  this  charge  will 
never  exceed  1.25%.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risks 
under  the  Contracts.  Century  Life  will 
bear  the  loss.  Conversely,  if  the  charge 
exceeds  costs,  the  excess  will  be  profit 
to  Century  Life.  Applicants  state  that 
Century  Life  currently  anticipates  a 
profit  from  this  charge. 

16.  Applicants  state  that  the  mortality 
risk  borne  by  Century  Life  arises  from 
its  contractual  obligation  to  make 
annuity  payments  (as  determined  in 
accordance  with  the  Contracts) 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  may  live. 
Applicants  state  that  this  undertaking 
assures  that  neither  annuitant's  own 
longevity  nor  an  improvement  in 
general  life  expectancy  will  adversely 
affect  the  periodic  annuity  payments 
that  a  payee  will  receive  under  the 
Contract.  Applicants  state  that  Century 
Life  also  incurs  a  risk  in  connection 
with  the  death  benefit  guarantee  and 
that  there  is  no  charge  for  this 
guarantee. 

17.  Applicants  state  that  the  expense 
risk  assumed  by  Century  Life  is  the  risk 
that  administration  costs  will  exceed 
amounts  received  by  Century  Life 
through  imposition  of  the 
administration  charge,  the  transfer  fee 
(where  imposed)  and  the  annual 
Contract  fee. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  exemptions  from 
sections  26(a)(2)  and  27(c)(2)  of  the  1940 
Act  in  connection  with  Applicants' 
assessment  of  the  daily  charge  for 
mortality  and  expense  risks.  Sections 
26(a)(2)(C)  and  27  ^)(2)  of  the  1940  Act, 
in  pertinent  part,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 


deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee.  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

2.  Applicants  assert  that  the  charge  for 
mortality  and  expense  risks  is 
reasonable  in  relation  to  the  risks 
assumed  by  Centur>'  Life  under  the 
Contracts.  Applicants  state  that  the 
charge  is  a  reasonable  charge  to 
compensate  Century  Life  for  the  risks 
that:  the  annuitants  under  the  Contracts 
will  live  longer  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts;  the 
Contract  value  will  be  less  than  the 
death  benefit;  and  administrative 
expenses  will  be  greater  than  amounts 
derived  from  the  asset-based 
administration  charge,  the  transfer  fee 
and  the  Contract  fee. 

3.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortality  and 
expense  risks  assumed  by  Century  Life 
is  within  the  range  of  industrv-  practice 
with  respect  to  comparable  annuity 
products.  Applicants  state  that  this 
representation  is  based  upon  Century 
Life's  analysis  of  publicly  available 
information  about  similar  industry 
practices,  taking  into  consideration  such 
factors  as:  current  charge  levels;  charge 
level  guarantees;  and  guaranteed 
annuity  rates.  Applicants  represent  that 
Century  Life  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  the  comparative  survey. 

4.  Applicants  represent  that  Century 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  the  Account  and  the  Contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  Century  Life  and  will 
be  made  available  to  the  Commission. 

5.  Centun,'  Life  also  represents  that 
the  Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  company's  board 
of  directors,  a  majority  of  whom  are  not 
interested  persons  of  such  company 
within  the  meaning  of  the  1940  Act. 
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Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)  and  27(c)(2)  of  the  1940  Act  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  DtT.  94-5838  Filed  3-11-94;  8:45  am) 

BILLING  CODE  S010-01-M 

[Rel.  No.  IC-20118;  812-848-t] 

The  One  ■  GroupsM,  et  al.;  Notice  of 
Application 

March  7,  1994.    « 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"'). 

APPLICANTS:  The  One-  Groupsw  ("The 
One  Group"),  The  Kent  Funds, 
Allmerica  Funds,  and  The  Valiant 
Funds  (collectively,  the  "Trusts");  Banc 
One  Investment  Advisors  Corporation 
("BOIAC"),  Old  Kent  Bank  and  Trust 
Company  ("Old  Kent"),  Allmerica 
Investment  Management  Company,  Inc. 
("AIMCO"),  and  Integrity  Management 
&  Research,  Inc.  ("IMR")  (collectively, 
the  Advisers");  and  Allmerica 
Investments,  Inc.  ("Allmerica"),  440 
Financial  Distributors.  Inc.  ("440 
Distributors"),  and  Integrity 
Investments,  Inc.  ("Integrity") 
(collectively,  the  "Distributors '). 
Applicants  also  seek  relief  on  behalf  of 
future  investment  companies  for  which 
the  Advisers,  or  any  person  controlled 
by  or  under  common  control  with  the 
Advisers,  may  serve  as  investment 
adviser,  or  for  which  the  Distributors,  or 
any  person  controlled  by  or  under 
common  control  with  the  Distributors, 
may  serve  as  distributor. 
RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  exemptions 


from  sections  2(a)(32),  2(a)(35),  18(0(1). 
18(g),  18(i).  22(c),  and  22(d)  of  the  Act 
and  rule  22c-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Funds  to 
issue  and  sell  multiple  clas.ses  of  shares 
representing  interests  in  the  same 
portfolios  of  securities,  assess  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions,  and 
waive  the  CDSC  in  certain  instances. 
FILING  DATE:  The  application  was  filed 
on  July  2,  1993,  and  amended  on 
November  12,  1993,  January  31,  1994. 
and  February  23,  1994.  Counsel,  on 
behalf  of  the  applicants,  has  agreed  to 
file  a  further  amendment  during  the 
notice  period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  1,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NVV..  Washington,  DC  20549. 
Applicants,  440  Lincoln  Street, 
Worcester,  Massachusetts  01653. 

FOR  FURTHER  INFORMiTION  CONTACT: 

James  E.  AndtTson.  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 


APPLICANTS'  REPRESENTATIONS:  1.  Each 
of  the  Trusts  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  Each  of  the  Trusts  offers  shares  in 
separate  series  (the  "series").  BOIAC, 
Old  Kent,  AIMCO,  and  LMR  act  as 
investment  advisers  for  The  One  Group. 
The  Kent  Funds,  Allmerica  Funds,  and 
The  Valiant  Fund,  respectively.  440 
Distributors  acts  as  distributor  for  The 
One  Group,  and  will  act  as  distributor 
for  The  Kent  Funds  beginning  April  1, 
1994.  Allmerica  and  Integrity  act  as 
distributors  for  Allmerica  Funds  and 
The  Valiant  Fund,  resf>ectively.  440 
Financial  Group  of  Worcester,  Inc.  ( "440 
Financial")  serves  as  administrator  and 
sub-transfer  agent  for  The  One  Group, 
administrator  and  transfer  agent  for  The 
Valiant  Fund,  and  will  serve  as  the 
administrator  and  transfer  agent  for  The 
Kent  Funds  beginning  April  1, 1994. 
AIMCO,  Allmerica,  440  Distributors, 
and  440  Financial  are  all  wholly-owned 
subsidiaries  of  State  Mutual  Life 
Assurance  Company  of  America. 

2.  Series  of  The  One  Group  currently 
offer  shares  in  four  classes  pursuant  to 
exemptive  orders  previously  granted  by 
the  SEC.i  Class  A  shares  of  The  One 
Group's  series,  other  than  class  A  shares 
of  money  market  series,  are  sold  subject 
to  a  front-end  sales  charge.  Class  B 
shares,  which  are  available  only  with 
respect  to  non-money  market  series,  are 
sold  subject  to  a  CDSC.  Retirement  class 
shares  are  offered  to  certain  investors 
without  any  front-end  or  deferred  sales 
charge.  Fiduciary  class  shares  are 
offered  to  certain  investors  without  a 
front-end  or  deferred  sales  charge.  Class 
A,  class  B,  and  the  retirement  class 
shares  are  authorized  to  pay  440 
Distributors  distribution  and 
shareholder  services  fees  pursuant  to  a 


•  SK'  liquid  Assel  Trust,  et  oL.  Investment 
Co.Tiprtr.-  Act  Release  Nos.  17144  (Sept.  20.  1989) 
(not.rcl  rtnd  I'lOQ  (Oct.  18,  1989)  (order),  as 
arr.<'ni;:'d.  Invpstmcnl  Company  Art  Release  Ntos. 
17878  (Nov.  27.  1990)  (notice)  and  17915  (Dec.  24, 
1990)  (ordet).  as  a.Tiended.  Investment  Company 
Act  Release  Nos.  19698  (Sept.  9.  1993)  (notice)  and 
19756  (Oct.  1.  1993)  (order).  On  November  17,  1993. 
The  One  Group  received  no-action  relief  so  that, 
pending  receipt  of  the  order  requested  hereby,  it 
can  continue  to  offer  its  shares  for  up  to  one  year 
in  reliance  on  prior  orders. 
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rule  12b-l  plan  in  annual  amounts  up 
to  .35%.  1%,  and  .75%  of  average  daily 
net  assets,  respectively. 

3.  Series  of  The  Kent  Funds  currently 
offer  two  classes  of  shares  pursuant  to 
an  exemptive  order  granted  to  The  Kent 
Funds  and  its  current  distributor.^ 
Investment  class  shares  of  The  Kent 
Funds'  series,  other  than  investment 
class  shares  of  money  market  series,  are 
sold  subject  to  a  front-end  sales  charge. 
Institutional  class  shares  of  the  Kent 
Funds'  series  are  sold  without  a  front- 
end  or  deferred  sales  charge.  Each  series 
of  The  Kent  Funds  is  authorized  to  pay 
440  Distributors  a  monthly  shareholder 
sen-ices  fee  of  up  to  .25%  of  the  series' 
average  daily  net  assets  pursuant  to  a 
rule  12b-l  plan. 

4.  Shares  of  series  of  Allmerica  Funds, 
other  than  money  market  series,  are  sold 
subject  to  a  front-end  sales  charge.  For 
purchases  of  $1,000,000  or  more  of 
shares  of  Allmerica  Funds'  non-money 
market  series,  no  front-end  sales  charge 
is  imposed  but  i  1%  CDSC  is  imposed 
on  certain  redemptions.  The  GDSC  is 
assessed  in  reliance  upon  an  exemptive 
order  granted  by  the  SEC.s  Under  a  rule 
12b-l  plan,  series  of  Allmerica  Funds 
pay  Allmerica  a  shareholder  services 
fees  in  the  amount  of  up  to  .25%  of 
average  daily  net  assets  of  the  non- 
money  market  series,  and  up  to  .10%  of 
the  average  daily  net  assets  of  the 
money  market  series. 

5.  The  Valiant  Fund  offers  its  series  at 
net  asset  value  without  any  sales  charge. 
The  Valiant  Fund  has  adopted  a  rule 
12b-l  plan,  but  no  payments  have  been 
authorized  or  will  be  made  during  the 
current  fiscal  year. 

6.  Applicants  seek  relief  to  implement 
a  proposed  multiple  pricing  system  (the 
"Multiple  Pricing  System").  Under 
applicants'  proposal,  the  non-money 
market  series  of  the  Trusts  will  provide 
investors  the  option  of  purchasing 
shares:  (a)  with  a  front-end  sales  load 
and  in  certain  circumstances  a 
distribution  fee  of  up  to  .75%  ("Class  A 
shares");  (b)  subject  to  a  CDSC  and 
distribution  and  shareholder  services 
fees  of  up  to  1%  ("Class  B  shares");  (c) 
subject  to  a  CDSC  that  will  normally  be 
lower  than  the  CDSC  imposed  on  Class 
B  shares  and  a  distribution  and 
shareholder  services  fees  of  up  to  1% 


^The  Kent  Funds,  el  ol ,  Investment  Company  Act 
Release  Nos.  19033  (Oct.  15,  1992)  (notice)  and 
19094  (Nov  12.  1992)  (order).  On  Februar>'  15. 
1994,  The  Kent  Funds  received  no-aclion  relief  so 
thai  it  can  continue  to  rely  on  that  order  for  an 
interim  period  of  up  to  one  year,  if  any,  Ijetween 
the  assumption  by  440  Distnbutors  of  the  role  a.s 
The  Kent  Funds'  distributor  and  the  granting  of  an 
order  pursuant  the  application. 

J  Investment  Company  Act  Release  Nos.  19236 
(Jan.  26, 1993)  (notice)  and  19291  (Feb.  23.  1993) 
(order). 


("Class  C  shares");  and  (d)  without  a 
sales  charge  and  either  with  or  without 
distribution  and  shareholder  services 
fees  of  up  to  .75%  ("Class  D  shares"). 
Each  of  the  money  market  series  of  the 
Trusts  will  provide  investors  the  option 
of  purchasing  shares:  (a)  without  a  sales 
load  and  subject  to  a  distribution  fee  of 
up  to  .35%  ("Class  E  shares");  (b) 
without  a  sales  load  and  subject  to 
distribution  and  shareholder  services 
fees  of  up  to  .75%  ("Class  F  shares"); 
and  (c)  without  sales  charges  or 
distribution  fees  ("Class  G").  Each 
series'  rule  12b-l  plan  will  be  amended 
as  necessary  to  accommodate  the 
proposed  fee  arrangements  of  each  class. 

7.  Existing  shares  of  The  One  Group 
correspond  to  shares  authorized  under 
the  Multiple  Pricing  System  as  follows: 
Class  A  shares  of  the  non-money  market 
series  correspond  to  Class  A  shares,  and 
class  A  shares  of  the  money  market 
series  correspond  to  Class  E  shares; 
class  B  shares  correspond  to  Class  B 
shares;  retirement  class  shares  of  the 
non-money  market  series  correspond  to 
Class  D  shares,  and  retirement  class 
shares  of  the  money  market  series 
correspond  to  Class  F  shares;  fiduciary 
class  shares  of  the  non-money  market 
series  correspond  to  Class  D  shares,  and 
fiduciary  class  shares  of  the  money 
market  series  correspond  to  Class  G 
shares.  Existing  shares  of  The  Kent 
Fund  correspond  to  shares  authorized 
under  the  Multiple  Pricing  System  as 
follows:  investment  class  shares  of  the 
non-money  market  series  correspond  to 
Class  A  shares,  and  investment  class 
shares  of  the  money  market  series 
correspond  to  Class  E  shares; 
institutional  class  shares  of  the  non- 
money  market  series  correspond  to 
Class  D  shares,  and  institutional  class 
shares  of  the  money  market  series 
correspond  to  Class  F  shares.  Shares  of 
Allmerica  Funds'  existing  non-money 
market  series  will  be  redesignated  Class 
A,  and  shares  of  the  existing  money 
market  series  will  be  redesignated  Class 
E. 

8.  From  time  to  time  each  Trust  also 
may  offer  additional  classes  of  shares. 
Certain  of  these  additional  classes 
("Indirect  Investor  Classes")  will  be 
offered  only  to  Qualified  Institutional 
Investors  (as  defined  herein).  All  classes 
of  shares  other  than  the  Indirect  Investor 
Classes,  including  Classes  A,  B,  C,  D.  E, 
F.  and  G,  will  be  referred  to  herein  as 
"Direct  Investor  Classes."  Qualified 
Institutional  Investors  eligible  to 
purchase  Indirect  Investor  Classes  are 
limited  to  the  following  five  categories: 
(a)  benefit  plans  such  as  qualified 
retirement  plans,  other  than  individual 
retirement  accounts  and  retirement 
plans  of  self-employed  persons,  with 


total  assets  in  excess  of  $5  million  or 
such  other  amounts  as  the  Trusts  may 
establish  and  with  such  other 
characteristics  as  the  Trusts  may 
establish;  (b)  defined  contribution 
retirement  plans  maintained  by  the 
Advisers  or  their  affiliates  for  the  benefit 
of  their  employees;  (c)  banks  and 
insurance  companies  purchasing  shares 
for  their  own  accounts;  (d)  registered 
investment  companies  not  affiliated 
with  440  Financial  or  with  any  of  the 
Advisers;  and  (e)  endowment  funds  of 
non-profit  organizations, 

9.  The  benefit  plans  in  category  (a) 
will  have  a  separate  trustee  for  the  plan 
who  is  vested  with  investment 
discretion  as  to  plan  assets.  The  plan 
beneficiaries  will  have  limited  ability  to 
access  their  plan  investments  without 
incurring  adverse  tax  consequences. 
Applicants  will  exclude  self-directed 
plans  from  this  category.  The  assets  of 
the  tax-exempt  retirement  plans  in 
category  (b)  will  be  held  in  trust  by  a 
trustee,  and  the  employees  who 
participate  in  such  plans  will  have 
limited  pre-retirement  access  to  their 
plan  investments.  The  investors  in 
categories  (c),  (d),  and  (e)  will  share 
with  category  (a)  the  essential  features 
of  substantial  assets  under  management 
and  investment  decision-making  by 
institutional  management.  Investors  in 
the  Direct  Investor  Classes  will  not  be 
eligible  to  purchase  shares  of  the 
Indirect  Investor  Classes. 

10.  Applicants  propose  to  convert 
Class  B  shares,  other  than  Class  B  shares 
acquired  through  the  reinvestment  of 
dividends  and  distributions, 
automatically  to  Class  A  shares  a  certain 
number  of  years  after  the  end  of  the 
calendar  month  in  which  the 
shareholders'  order  to  purchase  was 
accepted.  Shares  purchased  through  the 
reinvestment  of  dividends  and 
di.stributions  will  be  considered  held  in 
a  separate  sub-account,  and  each  time 
any  Class  B  shares  convert  to  Class  A 
shares,  a  pro  rata  portion  of  the  Class  B 
shares  purchased  through  the 
reinvestment  of  dividends  or 
distributions  also  will  convert.  The 
purpose  of  the  conversion  feature  is  to 
relieve  the  holders  of  the  Class  B  shares 
from  continuing  to  pay  a  high  ongoing 
distribution  fee  after  the  Class  B  shares 
have  been  outstanding  long  enough  for 
the  Distributor  to  have  recouped  its 
distribution  expenses. 

1 1 .  Shares  of  one  class  of  a  series 
generally  may  be  exchanged  for  a 
corresponding  class  of  another  series 
belonging  to  the  same  "family  of  funds" 
(as  defined  in  rule  lla-3).  Each  Trust  is 
a  separate  family  of  funds.  Exchanges 
will  not  be  permitted  between  Direct 
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Investor  Classes  of  shares  and  Indirect 
Investor  Classes  of  shares. 

12.  Applicants  seek  exemptive  relief 
to  permit  them  to  impose  a  CDSC  on 
redemptions  of  shares  of  Classes  B  and 
C.  In  no  event  would  the  aggregate 
amount  of  the  Class  B  CDSC  exceed  6% 
of  the  aggregate  purchase  payments 
made  by  an  investor  for  Class  B  shares 
of  a  series.  The  CDSC  for  the  Class  C 
shares  of  a  series  will  not  exceed  1%  of 
the  aggregate  purchase  payments.  The 
CDSC  will  be  calculated  as  the  lesser  of 
the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase  or 
redemption.  In  determining  the 
applicability  and  rate  of  any  CDSC.  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing  capital 
appreciation,  next  of  shares  representing 
reinvestment  of  dividends  and  capital 
gains  distributions,  and  finally  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time. 

13.  The  Trusts  intend  to  waive  the 
CDSC  in  the  event  of  one  or  more  of  the 
following  occurrences:  (a)  on 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  or  1986,  as 
amended  (the  "Code"),  of  a  shareholder 
if  redemption  is  made  within  one  year 
of  death  or  disability  of  a  shareholder, 
as  relevant;  (b)  in  connection  with  a 
lump-sum  or  other  distribution 
following  retirement  or.  in  the  case  of  an 
IRA  or  Keough  Plan  or  a  custodial 
account  pursuant  to  section  403(b)(7)  of 
the  Code,  after  attaining  age  59V2  or,  in 
connection  with  redemptions  which 
result  from  a  tax-free  return  of  an  excess 
contribution  pursuant  to  section  408(d) 
(4)  or  (5)  of  the  Code  or  from  the  death 
or  disability  of  the  employee;  (c)  in 
connection  with  redemptions  of  shares 
purchased  by  officers,  directors  or 
trustees,  and  employees  of  the  series, 
the  Advisers  and  their  affiliated  entities 
the  Distributors  and  their  affiliated 
entities,  and  by  the  members  of  the 
immediate  families  of  such  persons;  (d) 
in  connection  with  redemptions  of 
shares  made  pursuant  to  a  shareholder's 
participation  in  any  systematic 
withdrawal  plan  adopted  by  a  series;  (e) 
in  connection  with  redemptions  effected 
by  advisory  accounts  manned  by  the 
Advisers  and  their  affiliated  entities;  (f) 
in  connection  with  redemptions  by  tax- 
exempt  employee  benefit  plans  as  a 
result  of  the  enactment  or  promulgation 
of  any  law  or  regulation  pursuant  to 
which  continuation  of  the  investment  in 
the  series  would  be  improper;  and  (g)  in 
connection  with  redemptions  effected 
by  a  registered  investment  company  in 
connection  with  the  combination  of  the 
investment  company  with  a  series  by 


merger,  acquisition  of  assets,  or  by  any 
other  transaction.  In  addition,  the  Trusts 
intend  to  reduce  the  CDSC  in 
connection  with  redemptions  by  large 
accountholders. 

14.  Each  series  may  provide  a  pro  rata 
credit  for  any  CDSC  paid  in  connection 
with  a  redemption  of  shares  from  a 
series  followed  by  a  reinvestment  in  the 
series  effected  within  365  days,  or  a 
shorter  period,  of  the  redemption.  The 
credit  will  be  paid  for  by  the  series' 
distributor. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  them  from  the  provisions  of 
sections  18(f)(1),  18(g).  and  18(i)  to  the 
extent  that  the  proposed  issuance  and 
sale  of  various  classes  of  shares 
representing  interests  in  the  same  Trust 
might  be  deemed:  (a)  to  result  in  a 
"senior  security"  within  the  meaning  of 
section  18(g);  (b)  prohibited  by  section 
18(0(1);  and  (c)  to  violate  the  equal 
voting  provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  multi-class  arrangement  will 
better  enable  the  Trusts  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  Under  the 
multiclass  arrangement,  an  investor  will 
be  able  to  choose  the  method  of 
purchasing  shares  that  is  most  beneficial 
given  the  amount  of  his  or  her  purchase, 
the  length  of  time  the  investor  expects 
to  hfiJd  his  or  her  shares,  and  other 
relevant  circumstances.  The  proposed 
arrangement  would  permit  the  Trusts  to 
facilitate  both  the  distribution  of  their 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

3.  The  proposed  allocation  of 
expenses  and  voting  rights  relating  to 
the  rule  12b-l  plans  in  the  manner 
described  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders.  In  addition,  such 
arrangements  should  not  give  rise  to  any 
conflicts  of  interest  because  the  rights 
and  privileges  of  each  class  of  shares  are 
substantially  identical. 

4.  Applicants  believe  that  the 
proposed  multi-class  arrangement  does 
not  present  the  concerns  that  section  18 
was  designed  to  address.  The  multi- 
class  arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Trusts.  The  multi-class  arrangement 
does  not  involve  borrowing,  nor  will  it 
affect  the  Trust's  existing  assets  or 
reserves,  and  does  not  involve  a 
complex  capital  structure.  Nothing  in 
the  multi-class  arrangement  suggests 
that  it  will  facilitate  control  by  holders 
of  any  class  of  shares. 


5.  Applicants  submit  that  the 
requested  exemption  to  permit  the 
Trusts  to  implement  the  proposed 
CDSCs  is  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  The  proposed 
CDSC  arrangements  will  provide 
shareholders  the  option  of  having  their 
full  payment  invested  for  them  at  the 
time  of  their  purchase  of  shares  of  the 
Trusts  with  no  deduction  of  an  initial 
sales  charge. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  series  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  series  will 
relate  solely  to:  (a)  the  method  of 
financing  certain  expenses  that  may  be 
imposed  upon  a  particular  class  of 
shares  and  which  are  limited  to  (i) 
incremental  transfer  agent  fees 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class  of  shares, 
(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders  of  a  specific  class  of 
shares,  (iii)  blue  sky  registration  fees 
incurred  by  a  class  of  shares,  (iv)  SEC 
registration  fees  incurred  by  a  class  of 
shares,  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class,  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares,  (vii)  trustees'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares,  and  (viii)  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  of  shares  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order,  (collectively. 
"Class  Expenses ");  (b)  the  impact  of 
different  rule  12b-l  plan  (if  any)  or 
shareholder  services  plan  (if  any) 
payments  made  by  a  particular  class  of 
shares;  (c)  voting  rights  on  matters 
which  pertain  to  rule  12b-l  plans  or 
shareholder  services  plans;  (d)  the 
conversion  feature  applicable  to  classes 
of  shares  sold  subject  to  a  CDSC  which 
are  convertible  into  a  class  of  shares  not 
subject  to  a  CDSC;  and  (e)  the 
designation  of  each  class  of  shares  of  a 
series. 

2.  If  a  series  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
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implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  class  of 
shares  under  the  plan  into  which 
another  cla.ss  will  convert  (the  "Target 
Class"),  existing  shares  of  the  class  that 
will  convert  ("Purchase  Class")  will 
stop  converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  such  shares  previously  were 
scheduled  to  convert  into  Target  Class 
shares.  If  deemed  advisable  by  the 
trustees  to  implement  the  foregoing. 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  ("New  Purchase  Class '). 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Class  shares  will 
convert  into  New  Target  Class  shares. 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effecled  in  any  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  6  below,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Advisers 
and  the  Distributors.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  relationship  of  such  plan 
to  the  Purchase  Class  shares  are 
disclosed  in  an  effective  registration 
statement. 

3.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  r«>lative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  sen'ice  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

4.  The  trustees  of  each  of  the  Trusts, 
including  a  majority  of  the  independent 


trustees,  shall  have  approved  the 
Multiple  Pricing  System,  prior  to  the 
implementation  of  the  Multiple  Pricing 
System  by  a  particular  series.  The 
minutes  of  the  meetings  of  the  trustees 
regarding  their  deliberations  with 
re.spect  to  the  approvals  necessary  to 
implement  the  Multiple  Pricing  System 
will  reflect  in  detail  the  reasons  for 
determining  that  the  MuUiple  Pricing 
System  is  in  the  best  interest  of  both  the 
series  and  their  respective  shareholders. 

5.  The  initial  determination  of  the 
Class  Expenses,  if  any.  that  will  be 
allocated  to  a  particular  class  of  a  series 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  trustees,  including  a  majority  of  the 
independent  trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  series  to  meet  Class  Expenses  shall 
provide  to  the  trustees,  and  the  trustees 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purpose  for  which  such 
expenditures  were  made. 

6.  On  an  ongoing  basis,  the  trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  series  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  trustees,  including 
a  majority  of  the  independent  trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
Advisers  and  the  Distributors  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  trustees.  If  a 
conflict  arises,  the  Advisers  and  the 
Distributors  at  their  own  costs  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

7.  Tne  trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  and  shareholder  servicing 
expenditures  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  class  of  shares  will 
be  used  to  support  any  rule  12b-l  plan 
or  shareholder  services  plan 
expenditures  charged  to  such  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  specific  class  will  not  be 
presented  to  the  trustees  to  support  rule 
12b-l  plan  or  shareholder  services  plan 
expenditures  charged  to  shareholders  of 
such  class  of  shares.  The  statements, 
including  the  allocations  upon  which 
they  are  based,  will  be  subject  to  the 
review  and  approval  of  the  independent 
trustees  in  the  exercise  of  their  fiduciary 
duties. 


8.  If  any  class  will  be  subje<.-t  to  a 
shareholder  services  plan,  such 
shareholder  services  plan  v^dll  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  nile 
12b- Kb)  through  (fl  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

9.  Dividends  paid  by  a  series  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
expenditures  associated  with  any  rule 
12b-l  plan  or  shareholder  services  plan 
and  any  Cla.ss  Expense  will  be  borne  by 
the  affected  class. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
income  and  expenses  among  such 
classes  has  been  reviewed  by  an  expert 
(the  "Expert").  The  Expert  has  rendered 
a  report  to  the  applicants  (and  such 
report  has  been  filed  with  the  SEC  as  an 
exhibit  to  the  application),  stating  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Exp)ert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Trusts  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Experts  with  respeci  to  such  reports, 
following  request  by  the  Trusts  (which 
the  Trusts  agree  to  make),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  SEC,  limited 
to  the  Director,  an  As,sociate  Director, 
the  Chief  Accountant,  the  Chief 
Financial  Analyst,  any  Assistant 
Director,  and  any  Regional 
Administrator  or  Associate  and 
Assistant  Administrator.  The  initial 
report  of  the  Expert  is  a  "report  on 
policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effetrtiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
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be  adopted  by  the  AICPA  from  time  to 
time. 

11.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends/distributions 
among  the  various  classes  of  shares  and 
the  proper  allocation  of  income  and 
expenses  among  such  cla.sses  of  shares 
and  this  representation  will  be 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  10 
above  and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  10  above.  The  applicants 
agree  to  take  immediate  corrective 
action  if  the  Expert,  or  appropriate 
substitute  Expert,  does  not  so  concur  in 
the  ongoing  reports. 

12.  The  prospectuses  of  the  series 
relating  to  each  class  of  shares  will 
contain  a  statement  to  the  effect  that 
financial  institutions,  groups,  and  any 
other  person  entitled  to  receive  any 
compensation  for  selling  series  shares 
may  receive  different  levels  of 
compensation  for  selling  one  particular 
class  of  shares  over  another  in  a  series. 

13.  The  series'  Di.stribufor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  mav  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  to  agree  to  conform  to 
these  standards.  Applicants'  compliance 
standards  will  require  the  investors 
eligible  to  purchase  an  Indirect  Investor 
Class  of  shares  of  a  non-money  series 
offering  such  shares  to  invest  in  the 
Indirect  Investor  Class  of  shares,  rather 
than  the  Direct  Investor  Classes  of 
shares  of  such  non-money  market  series. 
Applicants'  compliance  standards  will 
also  require  all  investors  eligible  to 
purchase  an  Indirect  Investor  Class  of 
shares  of  a  money  market  series  offering 
such  shares,  to  invest  in  an  Indirect 
Investor  Class  of  shares  of  such  money 
market  series. 

14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  Multiple 
Pricing  System  will  be  set  forth  in 
guidelines  which  will  be  furnished  to 
the  trustees. 

15.  Each  Trust  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  service  fees, 
initial  sales  loads,  deferred  sales  loads, 
and  exchange  privilege  applicable  to 
each  Director  Investor  Cla.ss  of  shares  in 
every  prospectus  offering  any  Direct 
Investor  Classes  of  shares.  Each  Trust 
will  disclose  the  respective  expenses, 
performance  data,  distribution 


arrangements,  service  fees,  initial  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges,  if  any.  applicable 
to  each  Indirect  Investor  Class  of  shares 
in  every  prospectus  offering  Indirect 
Investor  Classes  of  shares.  The  Indirect 
Investor  Classes  will  be  offered  solely 
pursuant  to  separate  prospectus(es).  The 
prospectus(es)  for  the  Indirect  Investor 
Classes  will  disclose  the  existence  of  the 
Trust's  Direct  Investor  Classes  and  will 
identify  the  entities  eligible  to  purchase 
such  shares,  and  the  prospectuses  for 
the  Trust's  Direct  Investor  Classes  will 
disclose  the  existence  of  the  Indirect 
Investor  Classes  and  will  identify  the 
persons  eligible  to  purchase  shares  of 
such  classes.  Each  Trust  will  disclose 
the  respective  expenses  and 
performance  data  applicable  to  all 
classes  in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  trust  as  a  whole  generally, 
and  not  on  a  per  class  basis.  Each 
Trust's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Trust.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
Direct  Investor  Class  of  shares,  it  will 
also  disclose  the  expenses  and/or 
performance  data  applicable  to  all 
Direct  Investor  Classes  of  shares. 
Advertising  materials  refleciing  the 
expenses  or  performance  data  for  the 
Indirect  Investor  Classes  will  be 
available  only  to  Qualified  Institutional 
Investors  eligible  to  purchase  such 
Indirect  Investor  Classes  and  to  the 
extent  any  such  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any  one 
Indirect  Investor  Class  of  shares,  if  will 
also  disclose  the  expenses  or 
performance  data  applicable  to  all 
Indirect  Investor  Classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Trusts'  asset  values  and 
public  offering  prices  for  Direct  Investor 
Classes  of  shares  will  present  each  class 
of  shares,  except  the  Indirect  Investor 
Classes,  separately. 

16.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Trust  may  make  pursuant  to  a  rule 
12b-l  distribution  plans  or  shareholder 
services  plans  in  reliance  on  the 
exemptive  order. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  6c-10 
under  the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2,  1988),  as 


such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-5809  Filed  3-11-94;  8:45  am] 

BILLING  CODE  801(M)1-M  . 


DEPARTMENT  OF  STATE 
[Public  Notice  1962] 

Delegation  of  Auttioritv  21 1 ; 
Authorization  of  Testimony  and 
Production  of  Documents 

By  virtue  of  the  authority  vested  in 
me  by  22  CFR  1 72.4(b)  and  section  4  of 
the  Act  of  May  26, 1949  (63  Stat.  Ill, 
22  U.S.C.  2658),  I  hereby  delegate  to 
Principal  Deputy  Assistant  Secretary  for 
Consular  Affairs  the  authority  conferred 
on  the  Assistant  Secretary  for  Consular 
Affairs  pursuant  to  22  CFR  172.4  and 
172.5  concerning  approval  of  testimony 
and  production  of  documents  by 
Department  of  State  employees.  This 
authority  may  be  redelegated  to  another 
Deputy  Assistant  Secretary. 
Notwithstanding  this  delegation  of 
authority,  the  Assistant  Secretary  for 
Consular  Affairs  may  at  any  time 
exercise  any  authority  conferred  upon 
that  officer  by  22  CFR  part  172. 

Dated:  January  31.  1994. 
Mary  A.  Ryan, 

Assistant  Secretary  of  Consular  Affairs. 
(FR  Doc.  94-5796  Filed  3-11-94;  8:45  ami 

BILUNG  CODE  4710-06-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app., 
announcement  is  hereby  published  for 
the  first  meeting  of  the  Affordable 
Housing  Advisory  Board.  The  meeting  is 
open  to  the  public.  Less  than  15  days 
notice  is  being  given  because  Public 
Law  103-204  requires  that  the  first 
meeting  of  the  Affordable  Housing 
Advisory  Board  take  place  no  later  than 
March  16,  1994. 
DATES:  The  Affordable  Housing 
Advisory  Board  meeting  is  scheduled 
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for  Tuesday.  March  15. 1994.  from  9  to 

12  p  m. 

ADDRESSES:  Th"  meeting  will  be  held  at 
the  Washington  Vista  Hotel.  Monticello 
Room.  1400  M  Street.  N\\..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
[ill  Neviiis.  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Street,  NW., 
Washington.  DC  20232,  202/416-2626. 

SUPPLEMENTARY  INFORMATION:  Section 
14(b)  of  tlie  Resolution  Trust 
Corporation  Completion  Act.  Public 
Law  103-204.  establishes  the  Affordable 
Housing  Advisory  Board  to  advise  the 
Thrift  Depositor  Protection  Oversight 
Board  (Oversight  Board)  and  the  Board 
of  DirtHrtors  of  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  on 
policies  and  programs  related  to  the 
provision  of  afTnrdable  housing.  The 
.'\dvisory  Board  consi.sts  of  the  Secretary 
of  Housing  and  Urban  Development 
(HUD),  the  Chairperson  of  the  Board  of 
Directors  of  the  FDIC  (or  delegate),  a 
nonvoting  member,  the  Chairperson  of 
the  Oversight  Board  (or  delegate),  a 
nonvoting  member,  four  persons 
appointed  by  the  Secretary  of  HUD  who 
represent  the  interests  of  individuals 
and  organizations  in\  oh  ed  in  using  the 
affordable  housing  programs,  and  two 
members  of  the  Affordable  Housing 
Advisory  Board  appointed  by  such 
Board.  The  Affordable  Housing 
.^dviso^v•  Board  was  chartered  March 
10,  1994.  and  Public  Law  No.  103-204 
requires  that  its  first  meeting  take  place 
not  later  than  March  16,  1994. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  Discussions  will  include  a 
review  of  RTC's  and  FDIC's  Affordable 
Housing  Disposition  Programs  and  their 
unification  plan,  sale  of  non-performing 
loans  to  nonprofits  and  public  agencies, 
and  the  affordable  housing  provisions  of 
the  Resolution  Trust  Completion  Act. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  Affordable 
Housing  Advisory  Board  prior  to  or  at 
the  meeting.  Seating  is  available  on  a 
first  come  first  served  basis  for  this  open 
meeting. 

Dated:  March  10. 1994. 
111!  .Nevius, 

Committee  Management  Officer. 
|FR  Doc.  94-S933  Filed  3-10-94;  9:46  ami 

BiLUNG  COOE  2222-ei-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohcl,  Tobacco  and 
Firearms 

[Notice  No.  791  Ret:  ATF  O  1100.63F] 

Delegation  Order — DdegatJon  or 
Authority  to  Accept  or  Reject  Offers  in 
Compromise 

1.  Purpose.  This  order  delegates  the 
authority  to  accept  or  reject  certain 
offers  in  compromise  of  liabilities 
incurred  under  chapters  32.  51.  52,  53. 
and  78,  Title  26  U.S.C.  and  liabilities 
incurred  under  the  Federal  Alcohol 
Administration  (FAA)  Act. 

2.  Cancellation.  ATF  O  1100.63E. 
Delegation  to  the  Associate  Director 
(Compliance  Operations),  Division 
Chiefs  (Compliance),  Regional  Directors 
(Compliance)  and  Chief,  Tax  Processing 
Center  to  Accept  or  Reject  Offers  in 
Compromise,  dated  April  7, 1992,  is 
canceled. 

3.  General,  a.  The  authority  to  accept 
or  reject  offers  in  compromise  of 
liabilities  arising  under  chapters  32,  51, 
52,  and  53.  and  sections  7652  and  7653 
(chapter  78).  Title  26  U.S.C,  and  the 
provisions  of  the  FAA  Act  is  vested  in 
the  Director,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  by  Treasury 
Department  Order  No.  120-01  (formerly 
Order  No.  221),  dated  June  6, 1972; 
Treasury  Department  Order  No.  120-03, 
dated  November  5. 1990;  and  27  CFR 
70.482  and  70.483. 

b.  The  term  tax  liability  used 
throughout  this  document  includes  all 
principal,  interest,  additional  amounts, 
addition  to  the  tax,  or  assessable 
penalties. 

4.  Discussion.  This  order  authorizes 
regional  directors  (compliance)  and  the 
chief.  Tax  Processing  Center,  to  take 
final  action  on  selected  offers  in 
compromise  previously  requiring  action 
by  the  division  chiefs  (compliance). 
This  order  also  gives  the  Chief,  Tax 
Processing  Center  authority  to  resolve 
certain  cases  involving  permittees  when 
these  cases  are  in  enforced  collection 
status. 

5.  Delegations.  Pursuant  to  the 
authority  vested  in  the  Director  by 
Treasury  Department  Orders  No.  120-01 
and  120-03,  and  subject  to  the 
limitations  contained  in  applicable 
regulations  and  procedures,  there  is 
hereby  delegated  the  following  authority 
relating  to  the  offers  in  compromise  of 
liabilities  (other  than  forfeiture)  arising 
under  chapters  32,  51,  52.  53.  and  78. 
Title  26  U.S.C.  and  under  the  FAA  Act. 

a.  Associate  Director  and  Deputy 
Associate  Director  (Compliance 
Operations).  (1)  The  Associate  Director 
and  Deputy  Associate  Director 


(Compliance  Operations)  are  authorized 
to  accept  or  reject  offers  in  compromise 
of  all  liabilities  arising  from: 

(a)  Violations  of  chapters  32.  51,  52 
and  53,  Title  26  U.S.C 

(b)  Violations  of  sections  7652  and 
7653  (chapter  78).  Title  26  U.S.C. 
insofar  as  those  sections  relate  to 
commodities  subject  to  tax  under 
chapters  32.  51.  52.  and  53. 

(c)  Violations  of  the  FAA  Act. 

(d)  Cases  which  combine  liabilities 
arising  from  violations  of  chapter  51. 
Title  26  U.S.C  and  the  F.\A  Act. 

(2)  This  delegation  is  limited  to  offers 
in  compromise  which  do  not  exceed 
SI. 000.000. 

b.  Division  Chiefs  (Compliance).  (1) 
Each  division  chief  (compliance)  is 
authorized  to  accept  or  reject  offers  in 
compromise  of  all  liabiUties  arising 
from: 

(a)  Violations  of  chapters  32.  51.  52. 
and  53  and  §§  7652  and  7653  (chapter 
78),  Title  26  U.S.C  as  follows: 

1  Cases  in  which  the  offer  in 
compromise  does  not  exceed  $100,000 
and  the  tax  liability  sought  to  be 
compromised  does  not  exceed  $250,000. 

2  Ca.ses  of  late  filed  tax  returns  or  late 
paid  excise  tax  where  the  penalties 
sought  to  be  compromised  do  not 
exceed  5500,000  and  the  offer  in 
compromise  does  not  exceed  $100,000. 

(b)  Violations  of  the  FAA  Act  where 
cases  include  an  offer  in  comipromise 
which  does  not  exceed  $100,000. 

(c)  Cases  that  combine  liabilities 
arising  under  chapter  51.  Title  26  U.S.C. 
and  the  FAA  Act  where  the  tax  liability 
sought  to  be  compromised  does  not 
exceed  $250,000  and  the  offer  in 
compromise  does  not  exceed  $100,000. 

(2)  The  division  chief  (compliance)  in 
whose  area  of  responsibility  the 
majority  of  violations  pertains  will  be 
the  deciding  official  to  accept  or  reject 
offers  which  compromise  the  liabilities, 
including  those  cases  which  are 
designated  as  national  investigations/ 
cases  by  Bureau  Headquarters. 

c.  Regional  Directors  (Compliance). 
(1)  Each  regional  director  (compliance) 
is  authorized  to  accept  or  reject  offers  in 
compromise  of  tax  liabilities  and 
penalties  arising  from: 

(a)  Chapter  51,  Title  26  U.S.C.  as 
follows: 

2  Illegal  production  of  untaxpaid 
distilled  spirits,  wines,  or  beer. 

2  Failure  to  file  returns  of,  or  to  pay, 
occupational  taxes  with  respect  to 
distilled  spirits,  wines,  or  beer. 

(1))  Chapter  53.  Title  26  U.S.C.  (failure 
to  pay  firearms  making,  transfer,  and 
occupational  taxes). 

(2)  Each  regional  director 
(compliance)  is  authorized  to  accept  or 
reject  offers  in  compromise  of  criminal 
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liabililies  of  retail  dealers  in  alcoholic 
beverages  arising  from  violations  of  the 
Internal  Revenue  laws  relating  to 
alcoholic  beverages,  including  the 
refilling  or  reuse  of  liquor  bottles. 

(3)  Each  regional  director 
(compliance)  is  authorized  to  accept  or 
reject  offers  in  compromise  of  all 
liabilities  arising  from: 

(a)  Violations  of  chapters  32,  51.  52. 
and  53,  and  §§  7652  and  7653  (chapter 
78).  Title  26  U.S.C.  not  enumerated  in 
paragraphs  5c(l)  and  (2),  as  follows: 

1  Cases  in  which  the  offer  in 
compromise  does  not  exceed  $10,000 
and  the  tax  liability  sought  to  be 
compromised  does  not  exceed  $20,000. 

2  Cases  of  late  filed  tax  returns  or  late 
paid  e.\cise  tax  where  the  penalties 
sought  to  be  compromi,sed  do  not 
exceed  $50,000  and  the  offer  in 
compromise  does  not  exceed  $10,000. 

3  Cases  that  pertain  to  specially 
denatured  alcohol  (SDA)  or  taxfree  (TF) 
alcohol  where  tlie  offer  in  compromise 
does  not  exceed  $10,000  and  the  tax 
liability  sought  to  be  compromised  is 
based  upwn  either  (a)  use  of  SDA  or  TF 
alcohol  for  unauthorized  purposes  or  (b) 
activities  to  which  no  liability  would 
normally  attach  if  the  proponent 
completed  required  notification  and/or 
approval  procedures,  but  for  which  the 
proponent  failed  to  complete  such 
procedures.  This  delegation  is  limited  to 
cases  in  which  the  misuse  of  SDA  or  TF 
alcohol  or  the  activities  in  question  are: 

a  Not  willful,  and 

b  Not  for  beverage  purposes,  and 

c  Not  for  a  purpose  that  poses  a  health 
risk  to  the  public,  and 

d  Not  for  any  purpose  that  poses  a 
jeopardy  to  the  revenue. 

(b)  Violations  of  the  FAA  Act  where 
cases  include  an  offer  in  compromise 
which  does  not  exceed  $10,000. 

(c)  Cases  that  combine  liabilities 
arising  under  chapter  51,  Title  26 
U.S.C,  and  the  FAA  Act  where  the  tax 
liability  sought  to  be  compromised  does 
not  exceed  $20,000  and  the  offer  in 
compromise  does  not  exceed  $10,000. 

(4)  Each  regional  director  is 
authorized  to  accept  or  reject  offers  in 
compromise  arising  from  cases  outlined 
in  paragraph  5b  provided  the  following 
circumstances  apply: 

(a)  Th«  final  action  to  be  taken  follows 
specific  written  case  resolution 
guidance  previously  furnished  by  the 
division  chief  (compliance). 

(b)  The  relevant  circumstances  of  the 
case  have  not  changed  subsequent  to  the 
guidance  of  the  division  chief 
(compliance). 

(5)  Offers  Encompassing  Violations  in 
Multiple  Eegions.  (a)  The  regional 
director  (compliance)  in  whose  region 
the  permittee  or  brewer  responsible  for 


the  majority  of  violations  is  located  will 
be  the  deciding  official  for  offers 
involving  violations  or  permittees  in 
more  than  one  region.  However,  cases 
that  include  a  previously  issued  order  to 
show  cause  will  be  resolved  by  the 
regional  director  who  authorized 
issuance  of  the  order. 

(b)  Tax  cases  regarding  members  of 
controlled  groups  as  defined  in  26 
U.S.C.  1563(a)  will  generally  be  resolved 
by  the  regional  director  (compliance)  in 
whose  region  the  members  are  located. 
However,  if  multiple  liabilities  for  the 
same  tax  period(s)  have  occurred  as  a 
result  of  preparation  of  late  filed  tax 
returns  or  late  paid  tax  handled  by  a 
central  location,  the  penalties  will  be 
resolved  by  the  regional  director 
(compliance)  in  whose  region  lies  the 
central  location. 

(c)  This  authority  does  not  include: 
7  Cases  which  are  designated  as 

national  investigations/cases  by  Bureau 
Headquarters,  or 

2  Cases  where  the  total  amount  of 
such  a  liability  exceeds  the  levels 
delegated  to  regional  director 
(compliance). 

d.  Chief,  Tax  Processing  Center.  The 
Chief,  Tax  Processing  Center  is 
authorized  to  accept  or  reject  offers  in 
compromise  of  all  tax  liabilities  arising 
from  violations  of  chapters  32,  51.  52. 
and  53,  and  §§  7652  and  7653  (chapter 
78),  Title  26  U.S.C.  in  the  following 
situations: 

(1)  Floor  stocks  tax  and  special 
(occupational)  tax  cases  in  which  the 
offer  in  compromise  does  not  exceed 
$5,000  and  the  tax  liability  sought  to  be 
compromised  does  not  exceed  $10,000. 
This  authority  does  not  include  offers  in 
compromise  from  alcohol  and  tobacco 
permittees  except  for  those  permittee 
cases  included  in  paragraph  5d(2). 
Decisions  regarding  special 
(occupational)  taxes  imposed  by  26 
U.S.C.  chapter  53  will  be  coordinated 
with  the  Chief,  National  Firearms  Act 
Branch. 

(2)  Enforced  Collection  cases  in  which 
the  offer  in  compromise  does  not  exceed 
$5,000  and  the  tax  liability  sought  to  be 
compromised  does  not  exceed  $10,000. 
Cases  in  excess  of  these  amounts  will  be 
referred  to  Bureau  Headquarters  for 
evaluation. 

(3)  Floor  stocks  tax.  special 
(occupational)  tax,  and  enforced 
collection  cases  which  meet  the  criteria 
outlined  in  paragraph  5b(l)(a),  provided 
the  following  circumstances  apply; 

(a)  The  final  action  to  be  taken  follows 
specific  written  case  resolution 
guidance  previously  furnished  by  the 
division  chief  (compliance). 

(b)  The  relevant  circumstances  of  the 
case  have  not  changed  subsequent  to  the 


guidance  of  the  division  chief 
(comphance). 

6.  Hedelegation.  The  authority 
delegated  herein  may  not  be 
redelegated. 

7.  For  Information  Contact.  Gary 
Malaskovitz,  Tax  Compliance  Branch, 
650  Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8220. 

8.  Effective  Date.  March  14. 1994. 

Approved:  March  7. 1994. 
John  W.  Magaw, 
Director 
(FR  Doc.  94-5803  Filed  3-11-94;  8:45  am] 
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Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances; 
Notice  of  Determination;  Bisphenol-A, 
Etc. 

AGENCY:  Internal  Revenue  Service. 

Treasury. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61.  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code 
will  be  modified  to  include  bisphenol- 
A  and  alpha-methylstyrene. 
EFFECTIVE  DATE:  This  modification  is 
effective  July  1.  1990. 
FOR  FURTHER  INFORMAT?ON  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  Importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61. 1989-1  CB. 
717.  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  March  5.  1990.  the  Secretary 
determined  that  bisphenol-A  and  alpha- 
methylst>Tene  should  be  added  to  the 
list  of  taxable  substances  in  section 
4672(a)(3)  of  the  internal  Revenue  Code, 
effective  July  1. 1990. 
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The  rate  of  tax  prescribed  for 
bisphenol-A,  under  section  4671fb)(3). 
is  S5  11  per  ton.  This  is  based  upon  a 
conversion  factor  for  benzene  of  0.68 
and  a  conversion  factor  for  propylene  of 
0.37. 

The  rate  of  tax  prescribed  for  alpha- 
methvistyrene.  under  section  4671(b)(3), 
is  S4.96  per  ton.  This  is  based  upon  a 
conversion  factor  for  benzene  of  0.66 
and  a  conversion  factor  for  propylene  of 
0.36. 

The  petitioner  is  Aristech  Chemical 
Corporation,  a  manufacturer  and 
exporter  of  these  substances.  No 
material  comments  were  received  on 
these  petitions.  The  following 
information  is  the  basis  for  the 
determinations. 

Bisphenol-A 

KTS  number:  2907.23.00.00 
CAS  number:  80-05-7 

Bisphenol-A  is  derived  from  the 
taxable  chemicals  benzene  and 
propylene.  Bisphenol-A  is  a  solid 
produced  predominantly  by  the  acid 
catalyzed  reaction  of  phenol  with  , 
acetone. 

The  stoichiometric  material 
consumption  formula  for  bisphenol-A 
is: 

2  CJ1<,  (benzene)  ■»•  2  C»Ha  (propylene) 

+  2  Oi  (oxygen) >  Ci5Hif,02 

(bisphenol-A)  +  CjH^O  (acetone)  -t- 
H:0  (water) 

Bisphenol-A  has  been  determined  to 
be  a  taxable  substance  because  a  review 
of  its  stoichiometric  material 
consumption  formula  shows  that,  based 
on  the  predominant  method  of 
production,  taxable  chemicals  constitute 
78.9  ptTcent  by  weight  of  the  materials 
used  in  its  production. 

Alpha-methylstyrene 

HTS  number:  2902.90.00.00 
CAS  number:  98-83-9 

Alpha-methylstyrene  is  derived  from 
the  taxable  chemicals  benzene  and 
propylene.  Alpha-methylstyrene  is  a 
liquid  produced  predominantly  as  a 
byprodurt  from  the  cumene  oxidation 
process  for  the  production  of  phenol- 
acetone.  The  stoichiometric  material 
consumption  formula  for  alpha- 
methylstyrene  is: 

Cf}U  (benzene)  +  C.Jlh  (propylene)  ■♦•  0.5 

02  (oxygen) >  CyHio  (alpha- 

m.ethylstyrene)  +  H;0  (water) 

Alpha-methylstyrene  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 


constitute  88.2  percent  by  weight  of  the 

materials  used  in  its  production. 

Dale  D.  Goode 

Federal  Fegister  Liaison  Officer  Assistant 

Chief  Counsel  (Corporate). 

IFR  Doc.  94-5861  Filed  3-11-94;  8:45  am] 

BILUNO  CODE  4d30-01-U 


Tax  on  Certain  Imported  Substances; 
Notice  of  Determination; 
Decabromodiphenyl  Oxide,  Etc. 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  notice  89-61.  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code 
will  be  modified  to  include 
decabromodiphenyl  oxide  and 
tetrabromobisphenol-A. 
EFFECTIVE  DATE:  This  modification  is 
effective  July  1,  1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  July  9, 1991,  the  Secretary 
determined  that  decabromodiphenyl 
oxide  and  tetrabromobisphenol-A 
should  be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code,  effective  July  1, 
1990. 

The  rate  of  tax  prescribed  for 
decabromodiphenyl  oxide,  under 
section  4671(b)(3),  is  $7.41  per  ton.  This 
is  based  upon  a  conversion  factor  for 
bromine  of  1.666. 

The  rate  of  tax  prescribed  for 
tetrabromobisphenol-A,  under  section 


4671(b)(3),  is  $5.22  per  ton.  This  is 
based  upon  a  conversion  factor  for 
bromine  of  1.175. 

The  petitioner  is  Ethyl  Corporation,  a 
manufacturer  and  exporter  of  these 
substances.  No  material  comments  were 
received  on  these  petitions.  The 
following  information  is  the  basis  for 
the  determinations. 

DecabromodiDhenvl  oxide 


HTS  number: 
CAS  number; 


2909.30.07 
1163-19-5 


Decabromodiphenyl  oxide  is  derived 
from  the  taxable  chemical  bromine. 
Decabromodiphenyl  oxide  is  a  solid 
produced  predominantly  by  direct 
bromination  of  diphenyl  oxide  in  the 
presence  of  a  catalyst. 

The  stoichiometric  material 
consumption  formula  for 
decabromodiphenyl  oxide  is: 

CijOHio  (diphenyl  oxide)  ■*■  10  Brj 

(bromine) >  Ci:OBrio 

(decabromodiphenyl  oxide)  -♦•  10 
HBr  (hydrogen  bromide). 

Decabromodiphenyl  oxide  has  been 
detennined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  90,3  percent  by  weight  of  the 
materials  used  in  its  production. 

Tetrabromobi;>phenol-A 


HTS  number: 
CAS  number: 


2908.10.25 
79-94-7 


Tetrabromobisphenol-A  is  derived 
from  the  taxable  chemical  bromine. 
Tetrabromobisphenol-A  is  a  solid 
produced  predominantly  by  the  reaction 
of  bromine  with  bisphenol-A. 

The  stoichiometric  material    ■ 
consumption  formula  for 
tetrabromobisphenol-A  is: 

CisHi^O:  (bisphenol-A)  +  4  Br. 

(bromine) >  Ci^H::0;Br4 

(tetrabromobisphenol-A)  +  4  HBr 
(hydrogen  bromide). 

Tetrabromobisphenol-A  has  been 
detennined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  73.7  percent  by  weight  of  the 
materials  used  in  its  production. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc  94-'")859  Filed  3-11-94;  8;45  ami 
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Tax  on  Certain  Imported  Substances; 
Filing  of  Petition;  Dt-n-hexyl  Adipate, 
Etc. 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  under  Notice  89-61,  1989- 
1  C.B.  717.  of  petitions  requesting  that 
di-n-hexyl  adipate,  ortho- 
dichlorobenzene  and  para- 
dichlorobenzene  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3) 
of  the  Internal  Revenue  Code. 
Publication  of  this  notice  is  in 
compliance  with  Notice  89-61.  This  is 
not  a  detenninalion  that  the  hst  of 
taxable  substances  should  be  modified. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  relating  to  these 
petitions  must  be  received  by  May  13. 
1994.  Any  modification  of  the  list  of 
taxable  substances  based  upon  these 
petitions  would  be  effective  October  1. 
1990. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station,  Washington,  IX  20044 
(Attn:  CC:DOM:CORP:T:R  (PotiUon), 
room  5228). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Si)ecial  Industries),  (202)  622-3130  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATKJN:  The 
petitions  were  received  on  December  27. 
1989.  The  petitioner  is  Monsanto 
Company,  a  manufacturer  and  exporter 
of  these  substances.  The  following  is  a 
summary'  of  the  information  contained 
in  the  petitions.  The  complete  petitions 
are  available  in  the  Internal  Re\T}nue 
Service  Freedom  of  Information  Reading 
Room. 

Di-n-hexy]  adipate 

HTS  number:  2917.39.20.00 
CAS  number  110-33-8 

This  substance  is  deri-.ed  from  the 
ta.xable  chemicals  ethylene,  methane, 
benzene,  and  nitric  add.  Dj-n-hexyl 
adipate  is  a  liquid  produced 
predominantly  by  reaction  of  n-hexvl 
alcohol  with  adipic  acid  in  the  presence 
of  a  catalyst,  n-hexyl  alcohol  is 
produced  from  aluminum,  natural  gas 
(via  hydrogen),  and  ethylene  (via 
triethylalumiaum).  Oxidation  of  the 
intermediate  mixed  trialkylaluminum 
with  air  produces  a  mixed  aluminum 
alkoxide,  which  is  hydrolyzed  to 
produce  a  mixture  of  alcohols,  from 
which  n-hexyl  alcohol  is  recovered  b>' 
distillation.  Adipic  acid  is  produced 


from  benzene  (via  cyclohexane)  and  the 
methane  in  natural  gas  (via  hydrogen). 
Oxidation. of  cyclohexane  using  air  and 
nitric  acid  in  a  two-step  process 
produces  adipic  acid. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

6  C2H4  (etliylene)  +  1.5  CH.  (methane) 
+  CftHft  (benzene)  -t-  2.33  HNO3 
(nitric  acid)  +  2.83  HjO  (water)  + 
1.75  02{ox>-gen)  + 0.67  Al 
(aluminum)  +  2.02  H^  (hydrogen) 

>  CikHmO^  (di-n-hexyl  adipate) 

-t-  3  H2  (hydrogen)  +  1.5  CO2  (carbon 
dioxide)  +  2.33  NO  (nitric  oxide)  -k 
2  H2O  (water)  +  0.67  AIH3O3 
(aluminum  hydroxide) 
According  to  the  petition,  taxable 
chemicals  constitute  76.6  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $4.67  per  ton.  This 
is  based  upon  a  conversion  factor  for 
ethylene  of  0.58,  a  conversion  factor  for 
methane  of  0.05.  a  conversion  factor  for 
benzene  of  0.33,  and  a  conversion  factor 
for  nitric  acid  of  0.29. 

Ortho-dichlorobenzene 

HTS  number:  2903.61.20.00 
CAS  number:  95-50-1 

This  substance  is  derived  from  the 
taxable  chemicals  btmzene  and  chlorine. 
Ortho-dichlorobenzene  is  a  liquid 
produced  predominantly  by  the  reaction 
of  chlorine  with  benzene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is; 

CJi^  (benzene)  +  2  Cl2  (chlorine) > 

GJi4Cl:  (o-dichlorobenzene)  +  2 
HCI  (hydrogen  chloride) 

According  to  the  petition,  taxable 
chemicals  constitute  100  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance  The  rate  of  tax  for  this 
substance  would  be  $5.55  per  ton.  This 
is  based  upon  a  conversion  factor  for 
benzene  of  0.57  and  a  conversion  factor 
for  chlorine  of  1.03. 

Para-dichlorobenzene 

HTS  nomber:  2903.61.30.00 
CAS  number:  106-46-7 

This  substance  is  derived  from  the 
taxable  chemicals  benzene  and  chlorine. 
Parardichlorobenzene  is  a  solid 
produced  predominantly  by  the  reaction 
of  chlorine  with  benzene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

ChH<,  (benzene)  +  2  O2  (chlorine) > 

&Xn4Cl2(p-dichlorobenzene)  +  2 
HCI  (hydrogen  chloride) 

According  to  the  petition,  taxable 
chemicals  constitute  100  per  cent  by 


weight  of  the  materials  used  to  produce 

this  substance.  The  rate  of  tax  for  this 

substance  would  be  $5.55  per  ton.  This 

is  based  upon  a  conversion  factor  for 

benzene  of  0.57  and  a  conversion  factor 

for  chlorine  of  1.03. 

Dale  D.  Goode, 

Federal  Register  Liaiion  Officer.  Assistant 

Chief  Counsel  (Corporate). 

jFR  [)oc.  94-5863  Filed  3-1 1-94;  8:45  am] 

BiLUNG  oooc  »eat^-o^-u 


Tax  on  Certain  Imported  Substances; 
Filing  of  Petition;  Epichlorohydrin,  Etc. 

AGENCY:  Internal  Revenue  Service, 

Treasury'. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  under  Notice  89-61,  1989- 
1  C.B.  717,  of  petitions  requesting  that 
epichlorohydrin  and  allyl  chloride  be 
added  to  the  list  of  taxable  substances 
in  section  4672(a)(3)  of  the  Internal 
Revenue  Code.  Publication  of  this  notice 
is  in  compliance  with  Notice  69-61. 
This  is  noit  a  determination  that  the  list 
of  taxable  substances  should  be 
modified. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  relating  to  these 
petitions  must  be  received  by  May  13. 
1994.  Any  modification  of  the  list  of 
taxable  substances  based  upon  this 
petition  would  be  effective  October  1. 
1992. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station,  Washington.  DC  20044 
(Attn:  CC;DOM;CORP:T:R  (Petition), 
room  5228). 

FOR  FURTHER  JNFORMATKJN  CONTACT: 
T)Tone  ).  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  (202)  622-3130  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATJON:  The 
petitions  were  received  on  November 
21.  1991  (epichlorohydrin)  and 
December  6.  1991  (allyl  chloride).  The 
petitioner  is  Dow  Chemical  Company  a 
manufacturer  and  exporter  of  these 
substances.  The  following  is  a  summar)' 
of  the  information  contained  in  the 
petitions.  The  complete  petitions  are 
available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 

Epichlorohydrin 

HTS  number:  2910.30.00.00 
CAS  number:  106-89-^ 

This  substance  is  derived  from  the 
taxable  chemicals  propylene,  chlorine, 
and  sodium  hydroxide.  Epichlorohydrin 
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is  a  liquid  produced  predominantly  by 
the  I  hlorohvdration  of  aliyl  chloride, 
which  is  obtained  by  chlorination  of 
propylene,  followed  by  the 
hvdrochlorination  of  the  formed 
di(  hlorohydrin. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 
CxH/,  (propylene)  +  2  Ch  (chlorine)  + 

NaOH  (sodium  hydroxide) > 

CH.CIO  (epichlorohydrin)+2  HCl 
(hydrogen  chloride)  +  NaCl  (sodium 
chloride) 
According  to  the  petition,  taxable 
chemicals  constitute  100  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  S8.58  per  ton.  This 
is  based  upon  a  conversion  factor  for 
propylene  of  0.61,  a  conversion  factor 
for  rhlorine  of  1.98,  and  a  conversion 
fr.ctor  for  sodium  hydroxide  of  0.96. 

Ally]  chloride 

fTTS  number:  2903.29.00.00 
CAS  number:  107-05-1 

This  substance  is  derived  from  the 
ta.xable  chemicals  propylene  and 
chlorine.  Allyl  chloride  is  a  liquid 
produced  predominantly  by 
noncatalytic  flow-pressure,  high 
temperature  chlorination  of  propylene. 

The  stoichiometric  m.aterial 
consu.Tiption  formula  for  this  substance 
is: 

CiH^  (propylene)  +  CI:  (chlorine) > 

CH.Cl"  (allyl  chloride)  +  HCl 
(hydrogen  chloride) 

According  to  the  petition,  taxable 
chemicals  constitute  100  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $6.45  per  ton.  This 
is  based  upon  a  conversion  factor  for 
propylene  of  0.66  and  a  conversion 
factor  for  chlorine  of  1.20. 
Dale  0.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  ICorporate). 
|FR  Doc.  94-5862  Filed  3-11-94;  8:45  am] 

BILUNG  CODE  483O-01-U 


Tax  en  Certain  Imported  Substances; 
Filing  of  Petition;  Glycerine,  Etc. 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  under  notice  89-61,  1989- 
1  C.B.  717,  of  petitions  requesting  that 
glycerine  and  phenol  be  added  to  the 
list  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code. 
Publication  of  this  notice  is  in 


compliance  with  notice  89-61,  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  relating  to  these 
petitions  must  be  received  by  May  13, 
1994.  Any  modification  of  the  list  of 
taxable  substances  based  upon  this 
petition  would  be  effective  January  1, 
1991. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  7604,  Ben 
Franklin  Station.  Washington,  DC  20044 
(Attn:  CC:DOM:CORP:T:R  (Petition), 
room  5228). 

FOR  FURTHER  INFOHWATICN  CONTACT: 
Tyrone  J.  Montague,  Offics  of  Assistant 
Ciiief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
petition  for  glycerine  was  received  on 
February  21,  1990,  and  the  petition  for 
phenol  was  received  on  March  6,  1990. 
The  petitioner  is  Dow  Chemical 
Company,  a  manufacturer  and  exporter 
of  these  substances.  The  following  is  a 
summary  of  the  information  contained 
in  the  petitions.  The  complete  petitions 
are  available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 

Glycerine 

HTS  number:  1520.90.00.00 
CAS  number:  56-81-5 

This  substance  is  derived  from  the 
taxable  chemicals  propylene,  chlorine, 
and  sodium  hydroxide.  Glycerine  is  a 
liquid  produced  predominantly  by  the 
reaction  of  epichlorohydrin  with  an 
aqueous  caustic  carbonate  solution, 
followed  by  the  removal  of  water, 
sodium  chloride,  and  other  impurities 
by  mechanical  m.eans,  chemical 
extraction,  and  distillation. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

CjHft  (propylene)  +  2  CI2  (chlorine)  +  2 
NaOH  (sodium  hydroxide)  +  H-O 

(water) >  CiHmO?  (glycerine)  + 

2  NaCl  (sodium  chloride)  +  2  HCl 
(hydrogen  chloride). 
According  to  the  petition,  taxable 
chemicals  constitute  93.5  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $9.52  per  ton.  This 
is  based  upon  a  conversion  factor  for 
propylene  of  0.67,  a  conversion  factor 
for  chlorine  of  2.16,  and  a  conversion 
factor  for  sodium  hydroxide  of  1.54. 

Phenol 

HTS  number:  2907.11.00.00 


CAS  number:  108-95-2 

This  substance  is  derived  from  the 
taxable  chemicals  benzene  and 
propylene.  Phenol  is  a  solid  produced 
predominantly  based  on  cumene 
peroxidation. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 
CftHf,  (benzene)  +  C3H6  (propylene)  +  O2 

(oxygen) >  CeH^O  (phenol)  + 

CjHhO  (acetone) 

According  to  the  petition,  taxable 
chemicals  constitute  78.9  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $6.33  per  ton.  This 
is  based  upon  a  conversion  factor  for 
benzene  of  0.9  and  a  conversion  factor 
for  propylene  of  0.4. 
Dale  D.  Goodn. 

Federal  Regi=tt^r  Liaison  Officer.  Assistant 
Chief  Counsel  {Corporate}. 
IFR  Doc.  94-5857  Filed  3-11-94;  8:45  am) 

BILLING  CODE  4630-01-0 


Tax  on  Certain  imported  Substances; 
Filing  of  Petition;  Pa;a-r^itrophonol, 
Etc. 

AGENCY:  Internal  Revenue  Service, 

Treasury. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  under  notice  89-61, 1989- 
1  C.B.  717,  of  petitions  requesting  that 
para-nitrophenol,  ortho- 
nitrochlorobenzene,  and  para- 
nitrochlorobenzene  be  added  to  the  list 
of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code. 
Publication  of  this  notice  is  in 
compliance  Vvith  notice  89—61.  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  relating  to  these 
petitions  must  be  received  by  May  13, 
1994.  Any  modification  of  the  list  of 
taxable  substances  based  upon  these 
petitions  would  be  effective  July  1, 
1990. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station,  Washington,  DC  20044 
(Attn:  CC;DOM:CORP;T:R  (Petition), 
room  5228). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J  Montague,  Offic:e  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Indu.stries),  (202)  622-3130  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
petitions  were  received  on  September 
29,  1989.  The  petitioner  is  Monsanto 
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Company,  a  manufacturer  and  exporter 
of  these  substances.  The  following  is  a 
summary  of  the  information  contained 
in  the  petitions.  The  complete  petitions 
are  available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 

Para-nitrophenol 

HTS  number:  2908.90.04.00 
CAS  number:  100-02-7 

This  substance  is  derived  from  the 
taxable  chemicals  chlorine,  benzene, 
sodium  hydroxide,  nitric  acid,  and 
sulfuric  acid.  Para-nitrophenol  is  a  solid 
produced  predominantly  by  the  reaction 
of  para-nitrochlorobenzerie  with 
aqueous  sodium  hydroxide,  followed  by 
reaction  with  sulfuric  acid  to  form  para- 
nitrophenol  from  the  resulting  para- 
nitrophenoxide. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 
CI2  (chlorine)  +  CJi^  (benzene)  +  2 

NaOH  (sodium  hydroxide)  +  HNOj 
(nitric  acid)  +  0.5  H:S04  (sulfuric 

acid) >  C^HsNO.i  (p- 

nitrophenol)  +  NaCl  (sodium 
chloride)  -t-  2  H2O  (water)  +  0.5 
Na2S04  (sodium  sulfate)  +  HCl 
(hydrogen  chloride) 
According  to  the  petition,  taxable 
chemicals  constitute  100  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $4.85  per  ton.  This 
is  based  upon  a  conversion  factor  for 
chlorine  of  0.54,  a  conversion  factor  for 
benzene  of  0.60,  a  conversion  factor  for 
sodium  hydroxide  of  0.75,  a  conversion 
factor  for  nitric  acid  of  0.47,  and  a 
conversion  factor  for  sulfuric  acid  of 
0.59. 

Ortho-nitrochlorobenzene 

HTS  number:  2903.69.00.00 
CAS  number:  88-73-3 

This  substance  is  derived  from  the 
taxable  chemicals  chlorine,  benzene, 
and  nitric  acid.  Ortho- 
nitrochlorobenzene  is  a  solid  produced 
predominantly  by  the  nitration  of 
monochlorobenzene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 
CI:  (chlorine)  +  QHt,  (benzene)  +  HNO3 

(nitric  acid) >  OilXlNO:  (0- 

nitrochlorobenzene)  +  H2O  (water) 
+  HCl  (hydrogen  chloride) 

According  to  the  petition,  taxable 
chemicals  constitute  100  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  S3. 89  per  ton.  This 
is  based  upon  a  conversion  factor  for 
chlorine  of  0.47,  a  conversion  factor  for 


benzene  of  0.52,  and  a  conversion  factor 
for  nitric  acid  of  0.41. 

Para-nitrochlorobenzene 

HTS  number:  2903.69.00.00 
CAS  number:  10O-OO-5 

This  substance  is  derived  from  the 
taxable  chemicals  chlorine,  benzene, 
and  nitric  acid.  Para-nitrochlorobenzene 
is  a  solid  produced  predominantly  by 
the  nitration  of  monochlorobenzene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 
CI2  (chlorine)  +  QH^  (benzene)  -t-  HNO3 

(nitric  acid) >  GJi4ClN02  (p- 

nitrochlorobenzene)  +  H2O  (water) 
+  HCl  (hydrogenchloride) 

According  to  the  petition,  taxable 
chemicals  constitute  100  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  S3. 89  per  ton.  This 
is  based  upon  a  conversion  factor  for 
chlorine  of  0.47,  a  conversion  factor  for 
benzene  of  0.52.  and  a  conversion  factor 
for  nitric  acid  of  0.41. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc.  94-5858  Filed  3-11-94;  8:45  am] 

BILUNG  CODE  483(M)1-U 

Tax  on  Certain  Imported  Substances; 
Notice  of  Determination; 
Perchloroethylene 

AGENCY:  Internal  Revenue  Service, 

Treasury. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code 
will  be  modified  to  include 
perchloroethylene. 
EFFECTIVE  DATE:  This  modification  is 
effective  luly  1,  1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  ta.xable 
chemicals  constitute  more  than  50 


percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  ba.sis 
of  the  predominant  method  of 
production.  Notice  89-61,  1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  March  5, 1990,  the  Secretary         , 
determined  that  perchloroethylene 
should  be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code,  effective  July  1, 
1990. 

The  rate  of  tax  prescribed  for 
perchloroethylene  under  section 
4671(b)(3),  is  $5.44  per  ton.  This  is 
based  upon  a  conversion  factor  for 
ethylene  of  0.17  and  a  conversion  factor 
for  chlorine  of  1.71. 

The  petitioner  is  Vulcan  Chemicals,  a 
manufacturer  and  exporter  of  this 
substance.  No  material  comments  were 
received  on  this  petition.  The  following 
information  is  the  basis  for  the 
determination. 

Perchloroethylene 

HTS  number:  2903.23.00.00 
CAS  number:  127-18-4 

Perchloroethylene  is  derived  from  the 
taxable  chemicals  ethylene  and 
chlorine.  Perchloroethylene  is  a  liquid 
produced  predominantly  by  the  high 
temperature  chlorination  of  ethylene. 

The  stoichiometric  material 
consumption  formula  for 
perchloroethylene  is: 

C2H4  (ethylene)+4  CI2  (chlorine) > 

C2CI4  (perchloroethylene)+4  HCl 
(hydrogen  chloride) 

Perchloroethylene  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  100  percent  by  weight  of  the 
materials  used  in  its  production. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
(PR  Doc.  94-5860  Filed  3-11-94;  8:45  am] 

BILUNG  CODE  4a30-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Addendum 

On  September  14.  1993.  notice  was 
published  at  page  48089  of  the  Federal 
Register  (58  FR  48089)  by  the  United 
States  Information  Agency  pursuant-to 
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Public  Law  89-259  relating  to  the 
exhibit  "The  Age  of  the  Baroque  in 
Portugal."  This  exhibit  will  continue  to 
be  presented  at  the  National  Gallery  of 
Art,  Washington.  DC  until  on  or  about 
April  3, 1994.  In  addition  to  this  venue, 
the  exhibit  will  also  be  on  display  at  the 
San  Diego  ?.!useum  of  Art,  San  Diego, 


California  from  on  or  about  May  12, 
1994,  to  on  or  about  August  7, 1994.  A 
copy  of  the  list  of  objects  covered  by 
this  notice  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the 
Office  of  the  General  Counsel  of  USIA. 
The  telephone  number  is  202/619-5078, 
and  the  address  is  room  700,  U.S.    . 


Information  Agency,  301  Fourth  Street, 

SW.,  Washington,  DC  20547. 

Les  Jin, 

General  Counsel. 

|FR  Doc.  94-5812  Filed  3-11-94;  8:45  am] 

BILLING  core  9?30-01-M 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGiSTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BARRY  GOLDWATER  SCHOLARSHIP  AND 
EXCELLENCE  IN  EDUCATION  FOUNDATION 
TIME  AND  DATE:  2  p.rr..,  Wednesdav, 
March  23,  1994. 

PLACE:  SR-236,  Russell  Senate  Office 

Building,  Washington,  IDC  20510. 

STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1  Report  on  financial  status  of  the 
Foundation  fund 
A.  Review  of  investment  policy  and 
current  portfolio 
1   Report  on  results  of  Scholarship  Review 
Panel 
A,  Discussion  and  consideration  of 

scholarship  candidates 
B  Selection  of  GoidwatRP  Scho],-,:^ 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Gerald  J.  Smith,  Executive  Secretary, 

Telephone:  (202)  755-2312. 

Gerald  J.  Smith. 

Executive  Secretary. 

IFR  noc.  94-5^67  Filed  3-10-94;  11:31  ami 

BILLING  CODE  *r3»-9\-M 

COMMODITY  CREDIT  CORPORATION 

TIME  AND  DATE:  2  p.m.,  March  22  1994. 

PLACE:  Room  104-.^  Administration 

Building,  U.S.  Department  of 

Agriculture,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Special  Open  Meeting  of  November  30, 
1992. 

2.  Memorandum  re:  Update  of  CCC-Owned 
Inventory. 

3.  Memorandum  re:  CCC  Financial 
(Condition  Report. 

4.  Docket  ZX:i'-72h  re:  Program  to  Supply 
C;)tton  to  Textile  Schools  for  1994  and 
Subsequent  Years. 

5.  Docket  JCZ-328  re:  Emergency  Livest(jck 
Feed  Assistance  Programs  for  1994  and 
Subsequent  Years. 

6.  Docket  CZ-128a,  Revision  1  re:  Policy 
With  Respect  to  Notifying  Persons  of  Claims 
Against  the  Commodity  Credit  Corporation. 

7.  Docket  CZ-189,  Revision  3  re:  Policy 
Covering  Payment  of  Claims  Against 
Commodity  Credit  Corporation  Which  Are 
Due  But  Are  Beyond  Legal  Action  Due  to  a 
Statute  of  Limitations. 

8  Memorandum  re:  Informational 
Memorandum  of  CCC  Stocks  Available  for 
Donation  Overseas  Under  Section  416(b)  of 
the  Agricultural  Act  of  1949,  as  Amended,  for 


Fiscal  Year  1993  Amendments  and  in  Fiscal 
Year  1994  and  Amendment. 

9.  Resolution  for  Docket  CZ-266, 
Resolution  No.  30.  Amendment  1.  re: 
Ratification  of  Commodities  Available  for 
Public  Law  480  During  Fiscal  Year  1993. 

10.  Resolution  for  Docket  CZ-266, 
Resolution  No.  31  re:  Ratification  of 
Commodities  Available  for  Public  Law  480 
During  Fiscal  Year  1994. 

11.  Docket  CZ-332  re:  Food  for  Progress 
Program. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Deborah  A.  Dawson,  Secretan, . 
Commodity  Credit  Corporation,  Room 
3603  South  Building,  U.S.  Department 
of  Agriculture,  Post  OfHce  Box  2415, 
Washington,  D.C.  20013;  telephone 
(202) 690-C490. 

Dated:  March  10, 1994. 
Deborah  A.  Dawson, 

Secretory;  Commodity  Credit  Corporation. 
IFR  Doc  94-6022  Filed  3-10-94;  3:57  pmj 

BILUNQ  CODE  3410-OS-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  94-409),  U.S.C.  552b: 
DATE  AND  TIME:  March  16,  1994,  10  a.m. 
PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington,  D.C.  20426. 
STATUS:  Opon. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 

deleted  withoi.;t  further  notice, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary-,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro.  996th  Meeting- 
March  16,  1994,  Regular  Meeting  (10  a.m.) 
CAM-1. 
Project  No.  2440-005.  Northern  States 
Power  Company 
CAH-2. 
Proj(!ct  No.  3083-060.  Oklahoma 
Municipal  Power  Authority 
CAH-3. 
Project  No,  739&-0.30.  The  Incorporated 
County  Of  Los  Alamos.  New  Mexico 
CAH^. 


Project  No.  2536-012.  Niagara  of 
Wisconsin  Paper  Corporation 
CAH-5. 
Project  No.  11409-001.  North  Side  Canal 
Company 
CAH-6. 

Project  No.  5192-003,  Lind  And  Associates 
CAH-7. 
Project  No.  891CM)18,  Ten  Sleep 
Hydropower,  Inc. 
C^H-8. 

Omitted 
CAH-9. 

Project  No.  11038-000,  The  County  of 
Arapahoe  and  Town  of  Parker,  Colorado 
CAH-10. 

Project  No.  5772-004.  City  of  Augu.sta. 
Georgia 

Consent  .\genda — Electric 
CAE-1. 

Docket  Nos.  ER93-299-O00.  EL93-18-000, 

ER92^  36-000  and  EL92-2»-000, 

Florida  Power  Corporation 

c:ae-2. 

Docket  Nos.  ER90-283-003,  ER90-283-O05 
and  ER90-283-006,  Cambridge  Electric 
Light  Company 
CAE-3. 

Docket  Nos.  ER92-a09-000  and  002. 
Illinois  Power  Company 

c:ae-4. 

Docket  No.  TX94-1-002,  Minnesota 
Municipal  Power  Agency  v.  Northern 
States  Power  Company 
CAE-5. 

Omitted 
CAE-6. 
Docket  No.  ER92-5 17-002,  Southern 
Company  Services,  Inc. 
CAE-7. 

Docket  Nos.  ER93-1 50-003  and  EL93-10- 
003,  Boston  Edison  Comcwny 
CAE-fl. 
Docket  No.  ER93-266-001,  Boston  Edison 
Company 
CAE-9. 

Docket  No.  EC94-2  2-000,  Inversores  de 
Electricidad,  S.A. 
CAE-10. 
Docket  No.  EG94-23-000,  SEl  Inversora, 
S.A. 
C«lE-11. 
Docket  No.  EG94-1 9-000,  COE  Aigcntina  I 
Corp. 
CAE-1 2 

Docket  No.  EC94-17-000,  2322133  Nova 
.Scotia  Limited 
CAE-13. 

Docket  No.  EG94-1 5-000,  2322117  Nova 
.Scotia  Limited 
CAE-14. 
Docket  No.  EG94-2O-000,  SEI  Holdings  VI. 
Inc. 
CAE-1 5. 
Docket  No.  EG94-21-000,  SEl  Bahamas 
Argentina  I,  Inc. 
CAE-16. 

Omitted 
CAE-1 7. 
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Omitted 
C\E-18. 
D(x;ket  No.  QF93-131-O01.  UNIGAS 
(k)qxj  ration 
CAE-19. 
Docket  No.  RM93-lC)-002,  New  Reporting 
Requirement  Implementing  Section  213 
(b)  of  the  Federal  Power  Act  and 
Supporting  Expanded  Regulatory 
Responsibilities  under  the  Energy  Policy 
Act  of  1992.  and  Conforming  and  Other 
Changes  to  Form  No,  FERC-714 
C'\E-20. 
Docket  No.  EL89-44-002.  Cajun  Electric 
Power  Cooperative,  Inc.  v.  Gulf  System 
I'tilities  Company 
CAE-21. 
Docket  No.  ER90-H4-010  Northeast 
Utilities  5>ervice  Gimpany 

Consent  Agenda — Oil  and  Gas 

(LAG-1. 
Docket  No.  RP94-1 35-000.  Texas  Eastern 
Transmission  Corporation 
CAG-2. 
Docket  No  RP94-73-002,  ANR  Pipeline 
Compai.v 
CJKG-3. 

Omitted 
CAG-4. 

Docket  No.  RP94-1 36-000.  Northern 
Pipeline  Corporation 
C.AG-5. 
Docket  No.  RP94-133-000.  Southern  . 
Natural  Gas  Qimpanv 
CAG-6. 

DfKiket  Nos.  RP93-1 72-000  and  RP93- 
172-001.  Panhandle  Eastern  Pipe  Line 
Company 
CAG-7. 
Docket  No.  RPQ4-103-001,  Williston  Basin 
Interstate  Pipeline  Company 
C^\G-8. 

Docket  No.  RP88-67-070,  Texas  Eastern 
Transmission  Corporation 
(L^G-9. 

Docket  No.  RP93-165-001,  OkTex  Pipeline 
Company 
CAG-10. 
Docket  No.  RP94-4 3-000.  ASR  Pipeline 
Companv 
CAG-11. 

Doc  ket  Nos.  RP94-72-000  and  FA92-59- 
000.  Iroquois  Gas  Transmission  System 
CAG-12. 

Docket  No.  RP94-93-001,  K  N  Interstate 
Gas  Transmission  Companv 
CAG-13. 

Docket  No.  RP94-1 39-000.  Williston  Basin 
Interstate  Pipeline  Company 
CA0  14. 

Docket  No.  RP93-1 89-000.  Texas  Gas 
Transmi.ssion  Corporation 
CAG-15. 

Docket  No.  RP94-1 1 3-O00.  Columbia  Gas 
Transmission  Corporation  and 
Tennessee  Gas  Pipeline  Company 
CAG-16. 
Dof  ket  No.  PR94-1-000.  Bay  Gas  Storage 
Company.  Ltd. 
CAG-\7. 

Docket  No.  RP94-87-001,  Natural  Gas 
Pipeline  Company  of  America 
(^G-18. 
Docket  Nos.  RP91-161-021  and  RP92-3- 
012.  Co!.  "Tibia  Gas  Transmission 
Corp>ora;.ijn 


Docket  Nos.  RP91-160-019  and  RP92-2- 
012.  Columbia  Gulf  Transmission 
Companv 
C\G-19. 
Docket  No.  TM94-2-1 7-003.  Texas  Eastern 
Transmission  Corporation 
CAG-20. 

Docket  Nos.  RP93-151-006  and  RP94-39- 

003.  Tennessee  Gas  Pipeline  Company 
CAG-21. 

Docket  No.  RP85-1 70-011,  Texas  Eastern 
Transmission  Corporation 
CAG-22. 

Docket  No.  RP85-181-007,  Texas  Gas 
Transmission  Corporation 
CAG-23. 
Docket  Nos.  RP85-203-016  and  RP88- 
203-013,  Panhandle  Eastern  Pipeline 
Company 
Docket  No.  RP85-202-013.  Trunkline  Gas 

Company 
Docket  Nos.  RP93-1 27-001,  RP93-1 27-004 
and  RP93-102-0O5.  Columbia  Gas 
Transmission  Corpwration 
CAG-24. 
Docket  No.  IS94-4-002,  All  American 
Pipeline  Company 
CAG-25. 

Docket  No.  R.M87-5-015.  Inquiry  Into 
Alleged  Anticomf>etitive  Practices 
Related  to  Marketing  Affiliates  of 
Interstate  Pipelines 
r^G-26. 

Docket  Nos.  TM90- 3^2-007.  RP90-^9- 

004.  CP8ft-99-015.  TM90-5-42-004, 
RP86-1 26-008  and  RP9O-43-003, 
Transwestern  Pip)eline  Company 

CAG-27. 
Docket  No.  RP87-103-012,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-28. 

Docket  Nos.  RP93-184-001  and  RP93- 
185-001,  Carnegie  Natural  Gas  Company 
C.^G-29. 

Docket  Nos.  RP94-35-002  and  RP94-35- 
003.  Colorado  Interstate  Gas  Company 
C^G-SO. 

Docket  No.  RP93-3-010,  Arkla  Energy 
Resources  Company 
CAG-31. 
Docket  No.  RO93-1-000,  Concord 
Petroleum  Corporation  and  Paul  C 
Elliott 
CAG-32. 

Docket  Nos.  RS92-19-010.  RP92-104-O10 
and  RP92-1 31-011.  K  N  Energy,  Inc. 
CAG-33. 

Docket  Nos.  RS92-1-008  and  RS92-1-009. 
ANR  Pipeline  Company 
CAG-34. 
Docket  Nos.  RS92-45-012  and  013.  Natural 
Gas  Pipeline  Compwny  of  America 
CAG-35. 

Docket  No.  CP92-595-001 ,  Great  Lakes  Gas 
Transmission.  Limited  Partnership 
CAG-36. 
Docket  Na  CP92-606-001 ,  Great  Lakes  Gas 
Transmission,  Limited  Partnership 
CAG-37. 

Omitted 
CAG-38. 

Docket  Nos.  CP92-165-004  and  CP92- 
165-005,  Texas  Eastern  Transmission 
Corporation 
CAG-39. 


Docket  No.  CP93-69-003.  Petal  Gas 
Storage  Company 
C^G-40. 

D(x;ket  No.  CP93-507-000,  Sonat 
Marketing  Company 
CJiG-A\. 

Omitted 
CAG-4  2. 

Omitted 
CJKG-A3. 

Docket  No.  CP94-23-0O0.  Ozark  Gas 
Transmission  System 
CAG-44. 

Docket  Nos.  CP89-362-004  and  CP89- 
363-004,  North  Country  Gas  Pipeline 
Corporation 
CAG-45. 

Docket  No.  CP94-208-000.  Questar 
Pipeline  ComjMny 
CAG-46. 

Docket  No.  CP93-425-001,  CNG 
Transmission  Corporation 
r^G-47. 

Omitted 
CAG-48. 

Docket  No.  CP94-36-000,  Arkla  Gathering 
Services  Company 
CAG-49. 
Docket  Nos.  RP94-67-001  and  002, 
Southern  Natural  Gas  Company 

Hydro  .\genda 

H-1, 
Project  No.  2376-001 ,  Appalachian  Power 
Company.  Order  on  application  for  new 
license. 

Electric  Agenda 

E-1. 

Reserved 

Oil  and  Gas  .Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Restructuring  Matters 

RS-1. 

Docket  Nos.  RS92-10-006,  RS92-10-007, 
RS92-1 0-008,  RP92-1 34-007,  RP93-15- 
005  and  CP71-237-005.  Southern 
Natural  Gas  Company.  Order  on 
compliance  and  rehearing. 
RS-2. 

Docket  Nos,  RS92-73-009,  RS92-75-010 
and  RS92-75-011,  Paiute  Pipeline 
Company.  Order  on  compliance  and 
rehearing. 
RS-3. 

Dot;ket  Nos.  RS92-64-009  and  RS92-64- 
010,  High  Island  (Jffshore  System. 

Docket  Nos.  RS92-88-0n  and  012,  LIT 
Offshore  System.  Order  on  compliance 
and  rehearing. 
RS-4. 

Docket  Nos.  RS92-1 2-008.  RS92-1 2-009. 
RP89-1 83-054,  RP91-1 52-027,  RP93- 
171-001.  TC:89-8-C10  .ird  TM91-3-43- 
010,  Williams  Natural  Gas  Company. 
Order  on  compliance  and  rehearing. 
RS-5. 

Docket  Nos.  RS92-5-012.  R.S92-5-013. 
RS92-5-014.  RS92-S-01ft.  RP9O-108- 
023.  RP90-10H-O24,  RP91-82-014. 
RS91-82-015.  KP91-161-019.  RP91- 
161-020,  RS92-3-010  .  RS92-3-011. 
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RP93-66-003,  RP93-66-004,  RP93-H5- 
003  and  RP93-11 5-004.  Columbia  Gas 
Transmission  Corporation 

Docket  Nos.  RS92-6-011,  RS92-6-012, 
RS92-6-013,  RS92-6-014,  RP90-107- 
020.  RP90-107-O21,  RP91-6(M)16. 
RP91-60-017,  RP92-2-O10,  RP92-2- 
011 ,  CP93-736-002  and  CP93-736-003 
Columbia  Gulf  Transmission  Company. 
Order  on  compliance  and  rehearing. 
RS-6. 

Docket  Nos.  RS92-86-016,  RP92-108-012 
and  RP92-137-022,  Transcontinental 
Gas  Pipe  Line  Corporation.  Order  on 
compliance  and  rehearing. 
RS-7. 

Docket  No.  RS92-23-018,  RS92-23-019, 
RP91-203-040  and  RP92-1 32-037, 
Tennessee  Gas  Pipyeline  Company.  Order 
on  compliance  and  rehearing. 

///.  Pipeline  Certificate  Matters 

rc-1. 

Reserved 


Dated:  March  9,  1994. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  94-5966  Filed  3-10-94;  11:30  am] 

BILLING  CODE  6717-01-P 

UNITED  STATES  ENRiCHMEN'^  CORPORATION 

Board  of  Directors 

TIME  AND  DATE:  10  a.m.,  Tuesday,  March 

22,  1994. 

PLACE:  USEC  Corporate  Headquarters, 

6903  Rockledge  Drive,  Bethesda, 

Maryland  20817. 

STATUS:  Parts  of  this  meeting  will  be 

open  to  the  public.  The  balance  of  the 

meeting  will  be  closed  to  the  public. 

MATTERS  TO  3E  CONSIDERED: 
Portioas  C^en  to  the  Public 

•  Administering  Oaths  of  Office 


•  Establishment  of  Board  committees 

Por1}(inv  (jo'.j'd  to  trie  f'ublic 

•  Consideration  of  internal  p)ersonnel  issues 
of  the  Corporation 

•  Consideration  of,  and  action  on,  decisions 
and  actions  taken  by  the  Transition 
Manager 

•  Consideration  of  commercial  and  financial 
issues  of  the  Corporation 

CONTACT  PERSOK  f^OP  MO=^E  IN^ORMA^iON: 

Barbara  Arnold,  301-564-3354. 

SUPPLEMENTAL  IMFORMATION:  Anyone 

requiring  special  accommodations 

should  advise  the  contact  person  above 

at  least  48  hours  prior  to  the  meeting. 

William  H.  Timbers.  Jr^ 

Transition  Manager. 

IFR  Doc.  94-5987  Filed  3-10-94;  1:43  pm] 

BILLING  CODE  8720-01 -M 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
coptairxs  editonal  correctiors  ol  previously 
published  Presidential,  Rule,  Pfoposed  Rule, 
and  Notice  documents  These  corrections  are 
preoared  t)y  ttie  Otfice  of  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categones 
elsewhere  m  the  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart21 

[CC  Docket  No.  92-297] 

Domestic  Public  Fixed  Radio  Services; 
Local  Multipoint  Distribution  Service 

Correction 

In  proposed  nale  document  94-3772 
beginning  on  page  7961  in  the  issue  of 
Thursday.  February  17,  1994,  make  the 
following  coirection: 

On  page  7963,  in  the  third  column,  in 
the  ne.xt  to  last  paragraph,  in  the 
seventh  line,    March  18.  1994."  should 
read  "March  21, 1994." 

BILLING  CODE   1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  356 

[Docket  No.  81 N-033A] 

RIN  0905-AA06 

Oral  Health  Care  Drug  Products  for 
Over-the-Counter  Human  Use; 
Tentative  Final  Monograph  for  Oral 
Antiseptic  Drug  Products 

Correction 

In  proposed  rule  document  94-2262 
beginning  on  page  6084,  in  the  issue  of 
Wednesday,  February  9,  1994,  make  the 
following  corrections: 

1.  On  page  6084,  in  the  first  column, 
in  the  DATES:,  in  the  last  line,  "August 
8,  1994"  should  read  "June  8,  1994". 

2.  On  page  6121,  in  the  first  column 
in  the  second  full  paragraph,  in  the  12th 
line.  "August  8.  1994",  should  read 
"June  8,  1994". 

3.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  beginning 
in  the  fourth  line,  "(insert  date  14 
months  after  date  of  publication  in  the 
Federal  Register)."  should  read  "April 
10,  1995". 

BtLUNG  CO0€  150&-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[1D-020-406A-02) 

Area  Closures  to  ORV/Motorized 
Vehicles 

Correction 

In  notice  document  94-4418 
beginning  on  page  9493,  in  the  issue  of 
Monday,  February  28, 1994,  make  the 
following  corrections; 

1.  On  page  9493,  in  the  second 
column,  in  the  land  description,  in  the 
first  line,  "T.  9  S.,  R.  20  E.,"  should  read 
"T.  9  S.,  R.  29  E,."and  in  the  fourth  line, 
"Section  2;  SE'A.  SE'A,  SVV'A,  SEV4," 
should  read  "Section  2;  SEv^  SE'A, 
SWA  SEV4". 

2.  On  the  same  page,  in  the  same 
column,  in  the  sixth  line,  "Section  20: 
SEV4,  SEV4,  SVVV4,  SEV4",  should  read 
"Section  20:  SE'aSEVW,  SWaSEVA". 

BILLING  CODE  ISOMJI-O 


DEPARTMEriT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-040-4210-05-03;  AZA  28016] 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
Arizona 

Correction 

In  notice  doctnnent  94-3126 
appearing  on  page  6288  in  the  issue  of 
Thursday,  February  10,  1994,  in  the 
second  column,  in  the  land  description, 
under  the  heading  Gila  and  Salt,,  Sec. 
30  should  read  "EV2NEV4." 


BILLING  CODE  1505-01-0 


am  ^  am 

"*  www  «a 

N>  _J— IMP  IB 

■KMi^aMw— ^  am* 

^  ^«  ^HHI                           V 

»  at  ^B^                           ■ 

^  H  IBl^                            ■ 

V  ai  is 

Wik  ^  — 

■r  ^  ■■ 

ik  ^  <— 


MornJay 
March  14.  1994 


Part  II 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Harvest  Information 

Program;  Proposed  Rule 
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DEPARTMErrr  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 
RIN  1018-AC37 

Migratory  Bird  Harvest  Information 
Program 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  herein  proposes  to  amend  the 
Migratory  Bird  Harvest  Information 
Program  (Program)  regulations.  The 
Service  plans  to  add  Texas  and 
Marvland  (beginning  with  the  1994-95 
hunting  season)  to  the  list  of 
participatmg  States,  and  to  implement 
some  additional  modifications  to  the 
Program.  This  regulatory  action  will 
require  that  licensed  hunters  in  all 
participating  States  have  evidence  of 
current  participation  in  the  Program  on 
their  person  while  hunting  migratory 
game  birds.  The  quality  and  e.xtent  of 
information  about  harvests  of  migratory 
game  birds  must  be  improved  in  order 
to  better  manage  these  popidations. 
Hunters"  names  and  addresses  are 
necessary  to  provide  a  sampling  frame 
for  a  voluntary  hunter  survey  to 
improve  harvest  estimates  for  all 
migratory  game  birds. 
DATE:  The  comment  period  for  the 
proposed  rule  will  end  on  May  13,  1994. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service.  10815  Loblolly  Pine 
'Drive,  Laurel,  Maryland  20708-4028. 
Comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  in  Building  158,  10815 
Loblolly  Pine  Drive  (Gate  4,  Patuxent 
Wildlife  Research  Center),  Laurel, 
Mar>-land  20708-4028. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Jessen,  Migratorv'  Bird  Harvest 
Information  Program  Coordinator,  Office 
of  Migratory  Bird  Management.  U.S. 
Fish  and  Wildlife  Service,  10815 
Loblolly  Pine  Drive,  Laurel,  Maryland 
20708-4028.  (301)  497-4986.  FAX  (301) 
497-5981. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  expand  the 
Harvest  Information  Program  (Program) 
to  include  the  States  of  Texas  and 
Maryland  beginning  in  the  1994-95 
hunting  season,  and  to  make  minor 
modifications  to  the  Program.  One  such 
modification  is  proposed  to  limit  the 
requirement  for  participation  to  only 
State-licensed  migratory  bird  hunters. 


Another  modification  would  require 
compliance  with  the  Program  in  each 
State  in  which  an  individual  hunts 
migratory  game  birds. 

Background 

A  notice  of  intent  to  establish  the 
Program  was  published  in  the  Federal 
Register  on  June  24, 1991.  The  proposed 
rule  was  published  in  the  Federal 
Register  on  June  10. 1992.  State  wildlife 
agencies  expressed  a  number  of 
concerns  in  response  to  the  proposed 
rule.  The  majority  of  comments  were 
positive  and  constructive  in  nature. 
However,  many  States  were  severely 
disappointed  that  the  sole  remaining 
option  placed  the  major  cost  burden  on 
the  State  wildhfe  agency.  The 
identification  of  hcensed  migratory  bird 
hunters  and  the  collection  of  names, 
addresses  and  other  information  from 
them  would  be  the  State's  responsibifity 
and  represents  the  major  portion  of  the 
cost  burden;  while  conduct  of  the 
harvest  survey  would  be  a  Federal 
responsibility. 

Many  States  would  have  preferred  the 
opportunity  of  using  a  separate  Federal 
permit  card.  A  State/Federal  technical 
working  group  is  continuing  to  develop 
procedures  that  would  improve  harvest 
estimates  without  placing  uimecessary 
burdens  on  State  agencies,  license 
vendors  or  the  hunters.  Alternative 
survey  designs  continue  to  be 
investigated.  Specifically,  alternative 
survey  methods  for  special  groups  of 
unlicensed  hunters  (e.g.,  junior  and 
senior  hunters)  are  being  investigated  to 
determine  if  any  resulting  biases  in  the 
estimates  would  compromise  the  quality 
of  the  survey  and  if  other  procedures 
could  be  developed  that  would  conform 
to  accepted  statistical  standards. 

The  nnal  rule  was  published  in  the 
Federal  Register  on  March  19, 1993. 
The  effect  of  that  final  rule  was  to 
establish  the  Program  and  implement 
the  pilot  phase  in  three  States. 

Implementation  of  Pilot  Phase 

State  wildlife  agencies  and  the 
Service  began  implementing  and 
studying  the  Program  in  1992  with  a  2- 
year  pilot  phase  in  three  volunteer 
States  (California,  Missouri,  and  South 
Dakota).  These  States  are  providing  the 
names  and  addresses  of  migratory  bird 
hunters  and  other  necessary 
information,  from  which  the  Service  is 
conducting  a  national  Migratory  Bird 
Harvest  Survey. 

The  pilot  phase  of  the  Program  is 
being  preliminarily  evaluated  to 
determine  the  adequacy  and  timeliness 
of  the  sample  and  the  time  burden,  cost, 
and  other  impacts  on  hunters.  State 
license  agents.  State  wildlife  agencies. 


and  the  Service.  The  approaches  used  in 
different  States  are  being  compared  for 
costs,  efficiency,  convenience  and 
survey  performance. 

The  Service  previously  stated  that 
after  evaluation  in  1994  of  this  pilot 
phase  and  consideration  of  any 
proposed  changes,  other  States  will  be 
phased  into  the  Program  until  all  States 
will  participate  in  1998.  The  suggested 
schedule  was  published  in  the  June  10, 
1992,  proposed  rule.  Consistent  with 
that  schedule,  Texas  will  participate  in 
the  Program  beginning  in  1994. 
Maryland  has  requested  to  participate  in 
the  Program  earlier  than  scheduled. 
Revision  of  the  implementation 
schedule  is  being  proposed  in  this 
rulemaking  document. 

Description  of  Program  (19S2-1994) 

Currently,  all  migratory  game  bird 
hunters  in  participating  States  are 
required  to  have  a  Program  validation 
indicating  that  they  have  provided  their 
names  and  addresses  to  the  State 
wildlife  agency.  Validations  are  printed 
on  their  annual  State  hunting  license  or 
supplementary  permit.  The  State  may 
charge  hunters  a  small  handling  fee  to 
compensate  agents  and  to  cover  the 
State's  administrative  costs  associated 
with  conducting  this  Program.. 
Individual  migratory  bird  hunters  are 
not  required  to  obtain  evidence  of 
Program  participation  in  more  than  one 
State  per  year. 

The  names,  current  addresses,  and 
necessary  information  for  an  adequate 
sample  of  migratory  bird  hunters  are 
needed  in  time  for  hunting-record  forms 
to  be  distributed  to  selected  hunters 
before  they  forget  the  details  of  their 
hunts.  Because  of  this  fundamental 
need.  States  have  only  a  short  time  to 
obtain  hunter  names  and  addresses  from 
licen.se  vendors  and  to  provide  those 
names  and  addresses  to  the  Service. 

Proposed  Modifications  to  the  Program 

In  addition  to  implementation  of  the 
Program  in  Texas  and  Maryland,  the 
Service  is  proposing  several  other 
modifications  to  the  Program.  One  such 
modification  would  require  persons 
who  hunt  migratory-  game  birds  in  more 
than  one  State  to  identify  themselves  as 
migratory  game  bird  hunters  and 
provide  their  names,  addresses,  and 
dates  of  birth  to  each  State  in  which 
they  hunt  migratory  game  birds. 
Currently,  individual  hunters  are  not 
required  to  participate  in  more  than  one 
State  per  year;  however,  hunters  must 
still  adhere  to  the  licensing 
requirements  of  all  individual  States  in 
which  they  hunt. 

Another  modification  being  proposed 
is  to  exempt  hunters  from  a  permit 
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requirement  if  they  are  also  exempt 
from  State-licensing  requirements.  This 
would  include  several  categories  of 
hunters  such  as  junior  hunters,  senior 
hunters,  landowners,  and  other  special 
categories.  These  exemptions  vary  on  a 
State-by-State  basis. 

Excluding  those  hunters  who  are  not 
required  to  obtain  an  annual  State 
hunting  license  from  the  Program  also 
excludes  their  harvest  from  the 
estimates.  The  importance  of  their 
harvest  depends  on  how  many  hunters 
are  excluded  and  on  the  number  of  birds 
they  bag.  Excluding  these  hunters  may 
result  in  serious  bias.  Therefore,  the 
Service  is  currently  evaluating  the 
effects  of  excluding  these  hunters  and 
would  appreciate  any  information  that 
may  be  available.  Minimum  survey 
standards  are  also  being  developed  for 
exempt  categories.  One  suggestion  is  to 
allow  a  class  of  hunters  to  be  excluded 
from  participating  in  the  Program  if  1) 
it  is  periodically  demonstrated  that  only 
minimal  bias  in  the  estimates  results 
from  their  exclusion  or  2)  a  statistically 
lound  alternate  sampling  procedure  is 
implemented.  States  entering  the 
program  will  individually  address  the 
effects  of  exempting  unlicensed  hunters 
through  a  cooperative  agreement  with 
the  Service. 

\EPA  Consideration 

The  establishment  of  this  Harvest 
Information  Program  and  options  have 
been  considered  in  the  "Environmental 
Assessment:  Migratory  Bird  Harvest 
Information  Program."  Copies  of  this 
document  are  available  from  the  Service 
at  the  address  indicated  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT 

Regulatory  Flexibility  Act  and  the 
Paperwork  RcductioH  Act 

On  June  14, 1991,  the  Assistant 
Secretarv'  for  Fish  and  Wildlife  and 
Parks  concluded  that  the  rule  would  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  5  USC  601  et 
seq.  This  rule  will  eventually  affect 
about  3-5  million  migratory  game  bird 
hunters  when  it  is  fully  implemented.  It 
will  require  licensed  migratory  game 
bird  hunters  to  identif\-  themselves  and 
to  supply  their  names,  addresses,  and 
birth  dates.  Additional  information  will 
be  requested  in  order  that  they  can  be 
efficiently  sampled  for  a  voluntary 
national  harvest  survey.  Hunters  will  be 
required  to  have  evidence  of  current 
participation  in  the  Program  on  their 
person  while  hunting  migratory  game 
birds. 


The  States  may  require  a  small 
handling  fee  to  compensate  their 
hunting-license  vendors  and  to  cover 
their  administrative  costs.  Many  of  the 
State  hunting-license  vendors  are  small 
entities,  but  this  rule  should  not 
economically  impact  those  vendors. 
Only  migratory  game  bird  hunters, 
individuals,  would  be  required  to 
provide  this  information,  so  this  rule 
should  not  adversely  affect  small 
entities. 

The  collection  of  information 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  101&- 
0015.  The  information  is  required  from 
licensed  hunters  to  obtain  the  benefit  of 
hunting  migrator}'  game  birds. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.015  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  these 
reporting  requirements  should  be 
directed  to  the  Service  Information 
Collection  Clearance  Officer,  ms  224 — 
ARLSQ.  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street,  NW.,  Washington,  DC 
20240,  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1018-0015,  Washington.  DC  20503. 

Executive  Order  12866 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

Executive  Order  12612 — Federalism 

The  regulations  do  not  have 
significant  federalism  effects  as 
provided  in  Executive  Order  12612.  Due 
to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  State  harvest 
surveys  presently  cannot  provide 
adequate  national  estimates  of  migratory 
game  bird  harvests  for  the  following 
reasons:  Some  States  do  not  now 
conduct  annual  harvest  surveys  or 
maintain  accessible  lists  of  hunter 
names  and  addresses.  Comparable 
information  is  not  available  from  all 
States  because  States  have  different 
licensing  laws  regulating  who  must  buy 
a  hunting  license  and  different  survey 
procedures.  Currently,  many  State 
licens3  lists  are  not  available  in  time  to 
permit  distribution  of  hunter  records 
early  in  the  hunting  season.  Budget 
constraints  often  prevent  States  from 


conducting  harvest  surveys  during 
certain  years  or  could  cause  some  States 
to  eliminate  tliem  completely. 

These  rules  do  not  have  a  substantial 
direct  effect  on  fiscal  capacity,  change 
the  roles  or  responsibilities  of  Federal  or 
State  Governments,  or  intrude  on  State 
pohcy  or  administration.  Therefore, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  In  fact,  the  Service  would 
cooperate  with  States  in  providing 
special  surveys  to  meet  mutual 
management  needs,  and  increased 
cooperation  between  Federal  and  State 
agencies  would  reduce  duplication  of 
survey  efforts. 

Executive  Order  12360— Taking  of 
Individual  Property  Rights 

Executive  Order  12360  discussed 
guidelines  for  the  taking  of  individual 
property  rights.  These  rules,  authorized 
by  the  Migratory  Bird  Treaty  Act,  do  not 
affect  any  constitutionally-protected 
property  rights.  These  rules  would  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property. 

Authorship 

The  primary  authors  of  this  rule  are 
Robert  L.  Jessen  and  William  O.  Vogel, 
Office  of  Migratorv'  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

For  tlie  reasons  set  out  in  the 
preamble.  50  CFR  part  20  is  proposed  to 
be  amended  as  set  forth  below. 

PART  20— MIGRATORY  BIRD 
HUNTING 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  The  Migrator\'  Bird  Treaty  Act 
(July  3,  1918).  as  amended!  (16  U.S.C.  703- 
711);  the  Fish  and  Wildlife  Improvement  Act 
of  1978  (November  8,  1978).  as  amended,  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8.  1956).  as  amended,  (16 
U.S.C.  742  a-d  and  e-j). 

2.  Section  20.20  is  revised  to  read  as 
follows: 

§  20.20    Migratory  Bird  Harvest  Information 
Program. 

(a)  Information  collection 
requirements.  The  collections  of 
information  contained  in  §20.20  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
use.  3501  et  seq.  and  assigned 
clearance  number  1018-0015.  The 
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information  will  be  used  to  provide  a 
sampling  frame  for  the  national 
Migratory-  Bird  Harvest  Survey. 
Response  is  required  from  licensed 
hunters  to  obtain  the  benefit  of  hunting 
migratory  game  bL-ds.  Public  reporting 
burden  for  this  information  is  estimated 
to  average  0.015  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Senice  Information  Collection 
Clearance  Officer.  MS-224  ARLSQ,  Fish 
and  Wildlife  Service,  Washington.  DC 
20240.  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1018-C015.  Washington,  DC  20503. 

(b)  Geneial provisions.  Each  person 
hunting  migratory  game  birds  in 


California,  Maryland,  Missouri,  South 
Dakota,  and  Texas  shall  have  identified 
himself  or  herself  as  a  migratory  bird 
hunter  and  given  his  or  her  name, 
address,  and  date  of  birth  to  the 
respective  State  hunting  licensing 
authority  and  shall  have  on  his  or  her 
person  evidence,  provided  by  that  State, 
of  comphance  with  this  requirement. 

(c)  Tribal  exemptions.  Nothing  in 
paragraph  (b)  shall  apply  to  hunters  on 
Federal  Indian  Reservations  or  to  tribal 
members  hunting  on  ceded  lands. 

(d)  State  exemptions.  Nothi.ig  in 
paragraph  fb)  shall  apply  to  those 
hunters  who  are  exempt  from  State- 
licensing  requirements  in  the  State  in 
which  they  are  hunting. 

(e)  Implementation  schedule.  The 
Service  is  implementing  this  Program 
over  a  5-year  period  from  1994-1998 
which  will  incx)rporate  appj-oximately  a 
half  million  additional  migratory  bird 
hunters  each  vear.  States  must 


participate  on  or  before  the  following 
schedule: 

1904  -  California,  Maryland,  Missouri. 
South  Dakota,  and  Texas. 

1995  -  Georgia,  Louisiana,  Minnesota,  and 
Pennsylvania 

1996  -  Alabama,  Illinois,  Michigan, 
Mississippi,  North  Carolina,  Oklahoma,  and 
Tiinnessee. 

1997  -  Arizona,  Arkansas,  Colorado, 
Florida,  Kentucky,  South  Carolina,  Virginia, 
and  Wisconsin. 

1998  -  Alaska,  Connecticut,  Delaware, 
Idaho,  Indiana,  Iowa,  Kansas,  Maine. 
Massachusetts,  Montana,  Nebraska,  Nevada, 
New  Hampwhire.  New  Jersey,  New  Mexico, 
New  York.  North  Dakota,  Ohio,  Oregon, 
Rhode  Island,  Utah,  Vermont,  Washington, 
West  Virginia,  and  Wyoming. 

Dated:  February  11. 1994. 

George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  94-5787  Filed  3-11-94:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  203  and  205 

[Docket  No.  92N-0297] 

RiN  0905-AC81 

Prescription  Drug  Marketing  Act  of 
1987;  Prescription  Drug  Amendments 
of  1992;  Policies,  Requirements,  and 
Administrative  Procedures 

AGENCY:  Food  and  Drug  Administration, 

HI!S.  - 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
proposed  rule  to  set  forth  agency 
policies  and  requirements  and  to 
provide  administrative  procedures, 
information,  and  guidance  for  those 
sections  of  the  Prescription  Drug 
Marketing  Act  of  1987  (PDMA),  as 
modified  by  the  Prescription  Dmg 
Amendments  of  1992  (PDA),  that  were 
not  implemented  by  the  final  rule  that 
set  forth  Federal  guidelines  for  State 
licensing  of  wholesale  drug  distributors 
(55  FR  38012,  September  14,  1990).  FDA 
is  also  proposing  to  amend  the 
drfinitions  section  of  the  State  licensing 
guidelines  to  make  the  definition  of 
■"v.holesale  distribution"  consistent 
With  that  in  this  proposed  regulation. 
CateS:  Written  comments  by  May  30, 

ACDRESSES:  Written  comments  to  the 
DfK.kets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockvillp,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Arkin,  Center  for  Drug 
Evaluation  and  Research  (HFI>-362), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville.  MD  20855.  301- 
504-1045 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1  Bat  k^ound 

II.  Description  of  the  Proposed  Rule 

A.  Scope 

B.  Reimportation 

C.  Sales  Restrictions 

D.  Samples 

E.  Wholesale  Distribution 

F.  Request  and  Receipt  Forms.  Reports,  and 
Records 

G.  Penalties  and  Rewards 

H.  Technical  .Amendment  to  State 
Licensing  Guideline 
HI.  Economic  Analysis 

IV.  Executive  Order  12612:  Federalism 

V.  Paperwork  Reduction  Act  of  1980 

VI.  Environmental  Impact 


Vn.  Request  for  Comments 
I.  Background 

On  April  22. 1988,  the  President 
signed  PDMA  into  law  (Pub.  L.  100- 
293).  According  to  the  congressional 
findings  that  were  made  part  of  the  text 
of  PDMA  as  section  2.  the  legislation 
was  intended  to  ensure  that  drug 
products  purchased  by  consumers 
would  be  safe  and  effective  and  to  avoid 
an  unacceptable  risk  that  counterfeit, 
adulterated,  misbranded,  subpotent.  or 
e.xpired  drugs  were  being  sold  to 
American  consumers.  (See  sec.  2(8). 
PDMA.)     -. 

Congress  found,  among  other  things, 
that  legislation  was  necessary  because 
there  were  insufficient  safeguards  in  the 
drug  distribution  system  to  prevent  the 
introduction  and  retail  sale  of 
substandard,  ineffective,  or  counterfeit 
drugs,  and  that  a  wholesale  drug 
diversion  submarket  had  developed  that 
prevented  effective  control  over,  or  even 
routine  knowledge  of,  the  true  sources 
of  drugs.  (See  sees.  2(2)  and  2(3), 
PDMA.) 

Congress  foimd  that  large  amounts  of 
drugs  had  been  reimported  into  the 
United  States  as  American  goods 
returned,  causing  a  health  and  safety 
risk  to  American  consumers  because  the 
drugs  may  have  become  subp)otent  or 
adulterated  during  foreign  handling  and 
shipping.  Congress  also  found  that  a 
ready  market  for  prescription  drug 
reimports  had  been  the  catalyst  for  a 
continuing  series  of  frauds  against 
American  manufacturers  and  had 
provided  the  cover  for  the  importation 
of  foreign  counterfeit  drugs.  (See  sec. 
2(4),  PDMA.] 

The  congressional  findings  stated  that 
the  then-existing  system  of  providing 
drug  samples  to  physicians  through 
manufacturers'  representatives  had  been 
abused  for  decades  and  had  resulted  in 
the  sale  to  consumers  of  misbranded, 
expired,  and  adulterated 
pharmaceuticals.  (See  sec.  2(6),  PDM.\.) 

According  to  the  congressional 
Endings,  the  bulk  resale  of  below- 
wholesale-priced  prescription  drugs  by 
health  care  entities  for  ultimate  sale  at 
retail  helped  to  fuel  the  diversion 
market  and  was  an  unfair  form  of 
competition  to  wholesalers  and  retailers 
who  had  to  pay  otherwise  prevailing 
market  prices.  (See  sec.  2(7),  PDMA.) 

PDMA  amends  sections  301.  303,  503, 
and  801  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  331, 
333,  353.  381)  to:  (1)  Ban  the 
reimportation  of  prescription  human 
drugs  produced  in  the  United  States, 
except  when  reimported  by  the 
manufacturer  or  under  FDA 
authorization  for  emergency  medical 


care;  (2)  ban  the  sale,  purchase,  or  trade, 
or  the  offer  to  sell,  purchase,  or  trade, 
of  any  drug  sample;  (3)  ban  the  sale, 
purchase,  or  trade,  or  the  offer  to  sell, 
purchase,  or  trade,  or  counterfeit  any 
drug  coupon;  (4)  establish  limits  on  the 
distribution  of  drug  samples  to 
practitioners  licensed  to  prescribe  such 
drugs  or  to  pharmacies  of  hospitals  or 
other  health  care  entities,  including  a 
requirement  that  such  distributions 
occur  only  at  the  request  of  a  licensed 
practitioner;  (5)  require  licensed 
practitioners  to  request  samples  in 
wTiting;  (6)  mandate  storage,  handling, 
and  recordkeeping  requirements  for 
drug  samples;  (7)  prohibit,  v«th  certain 
exceptions,  the  sale,  purchase,  or  trade, 
or  the  offer  to  sell,  purchase,  or  trade, 
of  prescription  human  drugs  that  were 
purchased  by  hospitals  or  other  health 
care  entities,  or  which  were  donated  or 
supplied  at  a  reduced  price  to  a 
charitable  organization;  (8)  require  State 
licensing  of  wholesale  distributors  of 
prescription  drugs  under  Federal 
guidelines  that  include  minimum 
standards  for  storage,  handling,  and 
recordkeeping;  (9)  require  unauthorized 
wholesale  distributors  to  provide  to 
each  wholesale  distributor  a  stalem.ent 
identifv'ing  each  sale  of  the  drug  before 
the  sale  to  such  wholesale  distributor; 
and  (10)  set  forth  civil  and  criminal 
fjenalties  for  violations  of  these 
provisions. 

Most  PDM.^  provisions  became 
effective  July  22,  1988.  However,  the 
drug  sample  distribution  requirements 
(section  503(d)  of  the  act  (21  U.S.C. 
353(d)))  became  effective  on  October  20. 
1988,  and  the  requirement  for  State 
licensure  of  v.holesale  distributors 
(section  503(e)(2)  of  the  act)  became 
effective  on  September  15,  1992  (2  years 
after  the  adoption  of  final  rules  by  the 
agency  setting  standards  for  State 
licensing).  In  the  Federal  Register  of 
September  13,  1988  (53  FR  35325).  FDA 
published  proposed  State  licensing 
guidelines  to  implement  that  part  of 
PDMA.  FDA  received  approximately  50 
comments  on  the  proposal.  These 
comments  were  made  part  of  a  public 
docket  (Docket  No.  8eN-0258).  which  is 
available  for  inspection  at  FDA's 
Dockets  Management  Branch  (address 
above).  After  considering  all  the 
comm.ents  received  on  the  proposed 
rule,  FDA  published  revised  State 
licensing  guidelines  as  a  Tindl  rule  (21 
CFR  part  205)  in  the  Federal  Register  of 
September  14,  1990  (55  FR  38012).  That 
nile  includes  minimum  requirements 
for  storage  and  handling  of  prescription 
drugs  and  for  establishment  and 
maintenance  of  records  of  drug 
distribution. 
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The  PDMA  State  licensing 
requirements  were  modified  by  the 
enactment  of  PDA  (Pub.  L  102-353.  106 
Stat.  941)  on  August  26,  1992.  Among 
other  things.  PDA  amended  section 
503(e)  of  the  act  to  establish  a  temporary 
Federal  wholesale  distributor 
registration  procedure  for  wholesale 
drug  distributors  in  those  States  that  do 
not  have  a  licensing  program  that  meets 
the  Federal  guidelines.  On  September  3, 
1992.  FDA  issued  a  letter  to  industry 
and  other  interested  persons  providing 
information  and  guidance  on  the 
procedure  to  be  followed  by  wholesale 
distributors  required  to  register  under 
the  procedure  established  by  PDA. 

PDA  also  recast  other  parts  of  PDMA. 
Among  other  things,  PDA:  (1)  Amended 
section  303(bMl)  of  the  act  to  establish 
a  scienter  requirement  ("knowingly") 
for  conviction  of  violations  of  certain 
prohibited  acts  under  section  301  (t)  of 
the  act  relating  to  reimportation  (section 
801(d)(1)  of  the  act),  samples  (section 
503(c)(1)  of  the  act),  coupons  (503(c)(2) 
of  the  act),  and  unlicensed  wholesale 
distributors  (section  503(e)(2)(A)  of  the 
act),  (2)  amended  section  .503(d)  of  the 
act  to  prohibit  the  distribution  of  drug 
samples  by  anyone  other  than  the 
manufacturer  or  authorized  distributors 
of  record,  except  that  Congress  excluded 
from  the  term  "distribute"  the  provision 
of  a  drug  sample  to  a  patient  by  a 
licensed  practitioner,  health  care 
professional  acting  at  the  direction  and 
under  the  supervision  of  such  a 
practitioner,  and  a  hospital  or  health 
care  entity  pharmacy  acting  at  the 
direction  of  such  a  practitioner;  (3) 
amended  section  503(d)(2)  and  (d){3)  of 
the  act  to  disallow  any  distribution  of 
drug  samples  by  unauthorized 
distributors;  (4)  amended  section 
503(e)|l)  of  the  act  to  require  that 
unautriorized  distributors  provide  a 
statemtnt  of  origin  identifying  all  prior 
sales,  purchases,  or  trades  of  such  drugs 
and  the  names  and  addresses  of  the 
parties  to  the  transactions  to  all 
retjipients;  and  (5)  made  certain 
conforming  and  technical  cJianges  to  the 
statute. 

On  August  1  and  November  3.  1988, 
and  lanuary  26,  1990.  FDA  issutxl  letters 
to  the  regulated  industry  and  other 
interested  persons  providing 
information  and  guidance  on  those 
aspects  of  PDMA  that  were  not 
implemented  by  the  State  licensing  rule. 
The  letters  requested  suggestions  from 
the  public  regarding  the  drafting  of 
regulations.  Suggestions  from  the  public 
have  been  made  part  of  a  public  docket 
(DocJtet  No.  8aN-258L).  which  is  also 
avaiiable  for  inspection  at  FDA's 
Dockets  Mar»geii>ent  Branch  (address 
above).  The  agency  has  received 


requests  for  the  issuaiKe  of  further 
guidance  letters  to  provide  specific 
information  in  certain  areas  or  to  answer 
piirticular  questions.  However,  FDA 
be'ieves  that  it  Is  now  appropriate  to 
establish  definitive  requirements 
through  notice  and  comment 
rulemaking. 

In  drafting  this  proposed  rule,  the 
agency  considered  the  comments 
submitted  to  Docket  Nos.  88N-0258  and 
8SN-258L,  including  suggestions 
received  in  response  to  FDA's  three 
guidance  letters,  pertinent  comments 
received  in  response  to  the  proposed 
rule  on  State  bcensing  of  wholesale 
distributors,  and  other  written 
submissions. 

II.  Description  of  the  Proposed  Rule 

FDA  is  proposing  to  add  a  new  part 
203  to  set  forth  agency  policies  and 
requirements  and  to  provide 
administrative  procedures,  information, 
and  guidance  for  those  sections  of 
PDMA  that  were  not  implemented  by 
part  205.  FDA  is  also  pmposing  to 
amend  §  205.3  to  make  the  definition  of 
"wholesale  distribution"  consistent 
with  that  in  proposed  part  203. 

A  summary  of  the  provisions  of 
proposed  part  203  follows: 

A.  Scope 

1.  General 

It  was  intended  that  PDMA  would 
protect  the  public  against  the  threat  of 
subpotent.  adulterated,  counterfeit,  and 
misbranded  drugs  posed  by  the 
existence  of  drug  diversion  schemes  and 
a  drug  diversion  submarket.  and  the 
absence  of  appropriate  controls  over  and 
cre.atlon  and  maintenance  of  appropriate 
records  regarding  the  distribution  of 
prescription  drugs 

Accordingly,  the  scope  of  the 
proposed  rule,  as  set  forth  in  proposed 
§  203.1,  includes  establishment  of 
procedures  and  requirements  pertaining 
to  the  reimportation  and  wholesale 
distribution  of  prescription  drugs;  the 
sale,  purchase,  or  trade  (or  the  offer  to 
sell,  purchase,  or  trade)  of  prescription 
drugs  by  hospitals,  health  care  entities, 
and  charitable  institutions;  and  the 
distribution  of  prescription  drug 
samples. 

2.  Bulk  Drugs 

Some  questions  have  been  raised 
about  the  applicability  of  PDMA  to  bulk 
drugs.  The  statutory  language  of  PDMA 
encompasses  all  drugs  subject  to  section 
503(b)  of  the  act  within  its  scope. 

The  legislative  history  ("Report  of  the 
Coramittoe  on  Ei>ergy  and  Commerce," 
H.  Repl.  100-76,  April  30,  1987.  and 
"Report  of  the  Committee  on  Finance," 


S.  Rept.  100-202,  March  18. 1988)  or  the 
congressional  hearing  record  do  not 
suggest  that  bulk  drug  substances  be 
treated  any  differently  from  other 
prescription  drugs.  Bulk  drug 
substances  are  susceptible  to  the  same 
problems  of  lack  of  accountability  and 
diversion  that  this  legislation  was 
intended  to  remedy.  It  is  clear  that 
applying  the  provisions  of  the  statute  to 
balk  drug  substances  would  help 
protect  against  the  abuses  that  Congress 
intended  to  address  and  contribute  to 
the  protection  of  the  public  health. 
Accordingly,  bulk  drug  substances  are, 
as  drugs  within  the  meaning  of  section 
503(b)  of  the  act,  expressly  brought 
within  the  scx)pe  of  PDMA  and  these 
Implementing  regulations. 

3.  Biological  Products 

Questions  have  also  been  raised  about 
the  applicability  of  PDMA  to  biological 
products,  even  though  the  statutory 
language  of  PDMA  encompasses  all 
drugs  subject  to  section  503(b)  of  the 
act. 

There  is  nothing  in  the  legislative 
history  or  the  congressional  hearing 
record  to  suggest  thai  biological 
products  that  are  prescription  drugs 
under  section  503(b)  of  the  act  should 
be  treated  differently  from  other 
prescription  drugs.  Biological  products. 
except  for  blood  and  blood  components 
intended  for  transfusion,  are  susceptible 
to  the  same  problems  of  lack  of 
accountability  and  diversion  that  this 
legislation  was  intended  to  remedy  It  is 
clear  that  applying  the  provisions  of  the 
statute  to  biological  products,  except  for 
blood  and  blood  compKinents  intended 
for  transfusion,  or  biological  products 
which  are  also  medical  devices,  would 
help  protect  against  the  abuses  that 
Congress  intended  to  address  and 
contribute  to  the  protection  of  the 
public  health  Accordingly,  biological 
products  that  are  prescription  drugs 
under  section  503(b)  of  the  act.  except 
for  blood  and  blood  components 
intended  for  transfusion,  fall  under  the 
scope  of  PDMA  and  are  expressly 
included  in  these  implementing 
regulations. 

4.  Blood  and  Blood  Components 
Intended  for  Transfusion 

Since  passage  of  PDMA,  a  number  of 
persons  have  presented  to  FDA  issues 
posed  by  the  appHcation  of  PDMA  to 
the  distribution  and  sale  of  blood  and 
blood  components  intended  for 
transfusion  by  blood  establishments  and 
hospitals.  Two  comments  to  the  agency 
requested  clarification  of  PDMA's  scope 
and  urged  FDA  to  exempt  blood 
establishments  from  all  of  PDMA's 
proxisions.  The  comments  contended 
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that  licensing  blood  distributors  as 
wholesalers  would  seriously  disrupt  the 
Nations  blood  services.  A  third 
comment  suggested  that  the  agency 
could,  by  notice  and  comment 
rulemaking,  exempt  blood  and  blood 
components  from  PDMA  by  declaring 
that  they  are  not  prescription  drugs  for 
PDMA  purposes. 

PDMA,  by  its  hteral  terms,  applies  to 
all  drugs  that  are  subject  to  section 
503(b)  of  the  act;  that  is.  to  all  human 
prescription  drugs,  including  biological 
products.  There  is  no  doubt  that  blood 
and  blood  components  intended  for 
transfusion  are  prescription  drugs.  (See 
21  CFR  606.121(c)(8)(i)  and  610.61(s). 
See  also  47  FR  22518.  May  25.  1982;  46 
FR  40212.  August  7.  1981.)  However,  if 
PDMA  were  considered  applicable  to 
the  distribution  of  blood  and  blood 
components,  the  result  would  be  to 
impede  the  existing  blood  distribution 
system,  thereby  interfering  with  our 
Nation's  blood  supply.  Because 
application  of  PDMA  to  blood  and  blood 
components  would  produce  this 
untenable  result.  FDA  believes  that 
Congress  couid  not  have  intended  to 
subject  blood  and  blood  components  to 
PDNLA's  provisions. 

Moreover,  the  legislative  history  lacks 
anv  discussion  of  PDMA's  application 
to  blood  and  blood  components  and  also 
ckarly  shows  that  Congress  intended 
that  PDMA  remedy  problems  associated 
with  the  distribution  of  those  drugs  that 
are  popularly  referred  to  as  "medicines" 
or  "pharmaceuticals."  (See  Pub  L.  100- 
293.  sec  2  (1988)  ("Report  of  the 
Committee  on  Energy  and  Commerce." 
H  Rept   100-76,  April  30,  1987.  and 
"Report  of  the  Committee  on  Finance." 
S  Rept  100-202,  March  18.  1988).) 
Blood  and  blood  components  are  unique 
drug  products  that  are  distributed  in  an 
entirely  different  way  from  other 
prescription  drugs.  FDA  believes  that 
the  fact  that'blood  and  blood 
components  are  not  part  of  the  system 
of  distribution  and  marketing  that 
Congress  intended  to  regulate  under  the 
terms  of  PDMA  further  signals  that 
Congress  could  not  have  intended  to 
include  blood  and  blood  components 
within  the  scope  of  the  licensing 
requirement 

Accordingly.  FDA  has  taken  a  number 
of  actions  to  clarify  the  s{;ope  of  PDMA 
to  prescription  drugs  other  than  blood 
and  blood  components  intended  for 
transfusion  In  the  final  State  licensing 
guideline  rule  (55  FR  38012  at  38024). 
FDA  specifically  excluded  from  the 
definition  of  "wholesale  distribution" 
the  sale,  purchase,  or  trade  of  blood  and 
blood  componeWs  intended  for 
transfusion  (see  §  205.3(fl(8)).  At  the 
same  time,  FD.A  published  another 


proposed  rule,  "Applicabihty  to  Blood 
and  Blood  Components  Intended  for 
Transfusion;  Guidelines  for  Stale 
Licensing  of  Wholesale  Prescription 
Drug  Distributors"  (55  FR  38027. 
September  14.  1990).  asking  for 
comments  on  the  exclusion  of  blood  and 
blood  components  intended  for 
transfusion  from  the  PDMA  State 
licensing  guidelines. 

After  considering  the  comments 
received  and  reviewing  PDMA's 
purpose  and  its  legislative  history,  FDA 
has  tentatively  concluded  that  PDMA  is 
not  intended  to  apply  to  blood  and 
blood  components  intended  for 
transfusion.  Accordingly,  at  §203.1  the 
proposed  rule  would  exclude  blood  and 
blood  components  intended  for 
transfusion  from,  the  requirements  of 
and  the  restrictions  in  PDMA  and  also 
adds  specific  language  at  §  203.22(g) 
excluding  blood  and  blood  components 
intended  for  transfusioh  from  the  PDMA 
sales  restrictions. 

5.  Oxygen 

Questions  have  also  been  raised  about 
the  applicability  of  PDM.^  to  the  drug 
ox>'gen.  U.S.P  (U.S.  Pharmacopeia). 
FDA  advises  that  oxygen.  U.S.P. ,  is  a 
prescription  drug  subject  to  section 
503(b)  of  the  act.  and.  therefore,  within 
the  scope  of  PDMA  and  these  proposed 
regulations. 

B  Reimportation 

Section  801(d)  of  the  act  (21  U.S.C 
381(d))  provides  that  a  prescription  drug 
that  is  manufactured  in  a  State  and 
exported  may  not  be  reimported  into  the 
United  States  unless  it  is  imported  by 
the  manufacturer,  except  when 
authorized  by  the  Secretary  of  Health 
and  Human  Services  for  emergency 
medical  care  The  delegation  of 
authority  provisions  at  21  CFR  5.10 
redelegate  the  functions  of  the  Secretar)' 
to  the  Commissioner  of  Food  and  Drugs. 

Section  801(d)  of  the  act  responds  to 
a  finding  that  large  amounts  of  drugs 
were  being  reimported  into  the  United 
States  as  "American  Goods  Returned." 
and  that  these  imports  posed  a  health 
and  safety  risk  to  American  consumers 
because  they  could  become  subpotent  or 
adulterated  during  foreign  handling  and 
shipping.  (See  sec.  2(4),  PDMA.) 

The  congressional  findings  also 
acknowledged  that  what  was  termed 
"the  ready  market  for  prescription  drug 
reimports"  was  "the  catalyst  for  a 
continuing  scries  of  frauds  against 
American  manufacturers  and  has 
provided  the  cover  for  the  importation 
of  foreign  counterfeit  drugs."  (See  sec. 
2(5),  PDMA.) 


1.  Restrictions  on  Reimportation 

Proposed  §  203.10  sets  forth  the 
restriction  that  no  prescription  drug 
manufactured  in  a  State  and  exported 
from  the  United  States  may  be 
reimported  by  anyone  other  than  its 
manufacturer,  except  that  FDA  may 
grant  permission  to  a  person  other  than 
the  manufacturer  to  reimport  a 
prescription  drug  if  it  deems  such 
reimportation  is  required  for  emergency 
medical  care. 

2.  Defining  "Manufacturer" 

FDA  defined  the  term  "manufacturer" 
in  the  PDMA  State  licensing  regulation 
to  mean  anyone  engaged  in 
manufacturing,  preparing,  propagating, 
compounding,  processing,  packaging, 
repackaging,  or  labeling  of  a 
prescription  dnig  (§  205.3(d)).  This 
definition  is  somewhat  more  inclusive 
than  the  definition  used  earlier  by  the 
agency  in  the  labeling  provisions  at 
§201  1  (21  CFR  201.1).  The  definition  in 
§  201  Mb)  states  that  the  manufacturer  is 
the  person  who  performs  all  of  the 
following  operations  that  are  required  to 
produce  the  product:  (1)  Mixing.  (2) 
granulating.  (3)  milling.  (4)  molding.  (5) 
lyophilizing.  (6)  tableting.  (7) 
encapsulating.  (8)  coating.  (9) 
sterilizing,  and  (10)  filling  sterile, 
aerosol,  or  gaseous  drugs  into 
dispensing  containers;  or  at  least  some 
of  the  operations  if  the  labeling 
indicates  the  presence  of  other 
manufacturers  Under  §  201. 1 .  a  packer 
or  distributor  is  not  the  same  as  a 
manufacturer 

FDA  concluded  that  the  more 
inckisive  definition  of  "manufacturer" 
was  consistent  with  the  intent  of  the 
statute  in  imposing  the  requirement  for 
State  licensing  of  wholesale  drug 
distributors;  however,  the  agei'.cy  has 
preliminarily  concluded  that  a  less 
inclusive  definition  of  that  term  would 
be  more  consistent  with  the  intent  of  the 
remaining  sections  of  PDMA.  For 
example,  the  statutory  provision  against 
reimportation  by  persons  other  than  the 
manufacturer  (except  when  permission 
is  granted  by  FDA)  is  intended  to 
establish  accountability  in 
reimportations  so  that  adulterated  and/ 
or  misbranded  goods  do  not  reenter 
comme.'-cial  channels  in  the  United 
States.  The  reimportation  provision  is 
based  on  the  assumption  that  a 
manufacturer,  in  the  less  inclusive 
sense,  is  the  person  most  knowledgeable 
about  the  product's  characteristics;  is 
the  most  capable  of  determining  that  the 
product  meets  the  stability,  quality,  and 
purity  standards  it  is  represented  to 
possess:  and  is  the  only  person  capable 
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of  authenticating  the  basic  integrity  of 
the  product. 

The  remaining  sections  of  PDMA  are 
consistent  with  the  less  inclusive 
definition  of  "manufacturer"  in  §201.1. 
rather  than  the  more  inclusive 
definition  in  §205. 3(d)  Accordir>gly, 
proposed  §  203. 3(p)  proposes  to  adopt 
the  definition  of  "manufacturer"  in 
§201  1  for  this  rule. 

3.  Applications  for  Reimportation  to 
Provide  Emergency  Medical 
CareProposed  §  203.11  provides  an 
adminisL'^tive  procedure  by  which 
appbcations  may  be  made  by  a  person 
other  than  the  manufacturer  for  the 
reimportation  of  prescription  drugs  for 
emergency  medical  care  The  proposal 
would  codify  the  current  procedure 
whereby  applications  for  reimportation 
ar*>  submitted  to  the  Director  of  the  FD.A 
District  Office  in  the  district  where 
reimportation  is  sought.  The  District 
Office  would  review  and  approve  or 
disapprove  each  application. 

4.  An  Appeal  From  an  Adverse  Decision 
by  the  District  Office 

Proposed  §203.12  would  also  codify 
the  current  procedure  that  permits  an 
appeal  from  an  adverse  decision  bv  the 
district  office  to  be  made  to  the  Office 
of  Compliance  CHFD-300),  Center  for 
Drug  Evaluation  and  Research,  for 
prescription  human  drugs  other  than 
biological  products.  An  appeal  from  an 
adverse  decision  involving  human 
prescription  biological  products  is  to  be 
made  to  the  Office  of  Compliance 
(HFM-600).  Center  for  Bioiogii:s 
Evahiation  and  Research. 

C.  Sa]cs  Restrictions 

Section  503(c)(3)  of  the  act  prohibits, 
with  certain  exceptions,  the  sale, 
purchase,  or  trade  (or  any  offer  to  sell, 
purchase,  or  trade)  of  any  prescription 
drug  that  was  purchased  by  a  pubhc  or 
private  hospital  or  other  health  care 
entity,  or  donated  or  suppbed  at  a 
reduced  price  to  a  charitable 
organi^ation  described  in  section 
501(c)(3i  of  the  Internal  Revenue  Code 
of  1954. 

1.  Defining  "Charitable  Organization" 

Section  501(c)(3)  of  the  Internal 
Revenue  Code  generally  exempts  from 
income  taxes  not-for-profit 
orgaiiizations  that  operate  for  religious, 
charitable,  scientific,  bterary, 
educational,  and  public  safety  purposes. 
However,  such  exemptions  are  not 
automatic  Under  26  CFR  1  501,  a 
charitable  organization  must  apply  for 
and  be  granted  fax-exempt  status.  Teux- 
exerapt  status  may  be  revoked  and  the 
organization  may  lose  its  exemption  if  it 


fails  to  meel  the  requirements  of  the 
statute  and  regulations. 

It  is  FDA's  view  that  an  organization 
can  be  accurately  described  as  one 
fitting  the  requirements  of  section 
501(c)(3)  of  the  Internal  Revenue  Code 
only  if  it  has  been  granted  tax-exempt 
status  by  the  Department  of  the 
Treasurv.  Accordingly,  FDA  proposes  to 
define  the  term  "charitable 
organization"  in  proposed  §  203.3(f)  as  a 
nonprofit  hospital,  health  care  entity, 
organization,  institution,  foundation, 
association,  or  corporation  that  has  been 
granted  an  exemption  under  section 
501(c)(.1)  of  the  Internal  Revenue  Code 
of  1954,  as  amended. 

2.  Restrictions  and  Exclusions 

Proposed  §  203  20  restates  the 
statutory  restrictions  on  prescription 
drag  sales  by  hospitals,  health  care 
entities,  and  charitable  institutions 
(section  503(c)(3)  f>f  the  act).  These 
restrictions  reflect  a  congressional 
finding  that  the  resale  of  prescription 
drugs  by  health  care  entities  at  below 
wholesale  prices  had  helped  to  fuel  the 
drug  diversion  market  and  that  such 
sales  constituted  an  unfair  form  of 
competition  to  legitimate  wholesalers 
and  retailers  paying  the  prevailing 
market  prices.  (See  sec.  2(7).  PDMA.) 

The  statute  does  not  distinguish  sales 
made  at  the  average  wholesale  price 
(AWP)  and  those  made  at  below  AWP 
or  at  more  than  the  AWP.  The  sales 
restrictions  apply  to  all  sales,  purchases, 
or  trades  by  hospitals,  health  care 
entities,  and  charitable  institutions. 
Sales  of  any  human  prescription  drugs 
purchased  ^y  a  hospital  or  other  health 
care  entity,  or  donated  or  supplied  at 
reduced  cost  to  a  charitable  institution. 
are  prohibited  unless  excepted  by 
section  503(c)(3)(B)  of  the  act  or 
exempted  under  proposed  §§  203.22, 
203.23.  or  203.24. 

In  its  findings.  Congress  stated  that  it 
believed  that  these  resales  had  helped  to 
create  an  unacceptable  risk  that 
counterfeit,  adulterated,  misbranded, 
subpotent,  or  expired  drugs  would  be 
sold  to  Amencan  consumers.  (See  sec. 
2(8).  PDMA.) 

a.  Hospital,  health  care  entity,  or 
charitable  institution  cannot  be 
wholesaler  FDA  has  learr.ed  that  some 
hospitals  and  health  care  entities, 
including  physicians,  have  obtained 
licenses  as  wholesale  distributors  in  an 
effort  lo  circumvent  the  statutory 
restrictions  against  the  sale  of 
prescription  drugs  by  hospitals,  health 
care  entities,  and  charitable  institutions. 
Those  hospitals  and  health  care  entities 
that  have  secured  wholesale  drug 
distributor  licenses  claim  that  the 
statutory  restrictions  are  made 


inapplicable  to  them  by  the  first  clause 
of  the  last  sentence  of  section  503(c)(3) 
of  the  act,  which  reads;  "For  purposes 
of  this  paragraph,  the  terra  'entity'  does 
not  include  a  wholesale  distributor  of 
drugs  or  a  retail  pharmacy  Hcensed 
understate  law  *  •  •." 

Such  a  reading  is  inconsistent  not 
only  vnth  general  rules  of  statutory 
con.strurtion,  but  with  the  intent  of 
Congress  as  reflected  in  the  legislative 
history.  The  legislative  history,  which 
addresses  Congress'  concern  about 
donations  to  charitable  institutions  and 
institutional  discounts  for  hospitals  and 
health  care  entities,  notes  that  some  of 
these  institutions  had  been  sources  of 
unfair  competition  and  drug  diversion, 
and  explains  that  the  statutory 
prohibition  against  the  sale  of  drugs 
donated  to  or  acquired  at  reduced  price 
by  charitable  institutions  or  purchased 
by  hospitals  or  health  care  entities  is 
directed  at  preventing  unfair  profits 
through  resales  of  such  drugs.  Congress 
said 

Section  503<c)(3)  would  prohibit  resales  of 
pharmaciMficel!"  by  hospitals  end  of.^pr 
health  car»  entities  or  charitahle 
orgamzatjonj  with  certain  exceptions  This 
provision  ia  mtended  to  cover  resales  by  boih 
for  profn  and  nonprofit  bealtii  care  entities. 
These  institutions  t>picaliy  receive  discount 
prices,  substantially  below  the  av-era^ 
wholesale  pric«  (AWT)  for  pharmaceuticals. 
h&sed  on  their  status  as  a  health  care  entity 
or  chanty  When  hospitals  or  other  health 
care  entities  obtain  pharmfK-euficals  at 
favorable  pnce<s  and  then  resell  thr><:e  dr-jpi 
Bt  a  profit,  tbey  are  unfairly  competing  with 
wboJesalers  and  retailers  who  cannot  obtain 
such  a  favorable  pric*.  Such  resales  de'raud 
manufacturers,  who  are  led  to  believe  that 
the  drug.*;  are  for  the  use  of  the  health  ca.-e 
entity.  In  any  case,  these  resales  reward  the 
unscrupuious  and  penalize  the  olherw  ise 
hone«t  and  efTicienf  wholesaler  or  rptsiler 
while  fueling  the  diversion  market 

(H.  Rept.  100-76,  pp.  12-13  ) 

FDA  interprets  the  first  clause  of  the 
last  sentence  of  section  503(c)(3)  of  the 
act  to  mean  that  the  general  prohibition 
against  drug  sales  by  hospitals,  health 
care  entities,  and  charitable  institutions 
was  not  intended  to  interfere  with  the 
operations  of  legitimate  bcensed 
prescription  drug  wholesalers  and  retail 
pharmacies.  Section  503(c)(3)  of  the  act 
does  not  open  up  a  loophole  for  a 
hospital,  health  care  entity,  or  charitable 
institution  to  avoid  the  statutory 
prohibition  against  drug  sales  simply  by 
obtaining  a  wholesaler  license. 

Accordingly,  proposed  §203.3(n) 
would  state  that  a  person  cannot 
simultaneously  be  a  "health  care  entity" 
and  a  retail  pharmacy  or  wholesale 
distributor.  The  agency  is  also 
proposing  to  amend  the  State  Ucensing 
guidelines  by  adopting  the  same 
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dpfinition  for  "health  care  entity"  at 
§  205.3(h). 

If  a  charitable  institution  or  a  for- 
profit  or  nonprofit  hospital  or  health 
care  entity  has  a  corporate  for-profit 
subsidiary'  that  is  a  wholesale 
distnbutor  or  retail  pharmacy,  or  if  it  is 
part  of  a  group  in  which  there  is 
common  control  over  the  hospital  or 
health  care  entity  and  a  wholesale 
distributor  or  retail  pharmacy,  then  the 
charitable  institution,  hospital,  or  health 
care  entity  would  be  prohibited  under 
section  503(c)(3)  of  the  act  and  proposed 
§§  203.20  and  203.22  from  transferring 
any  prescription  drug  donated  or 
supplied  at  reduced  price  to  the 
charitable  institution  or  purchased  by 
the  hospital  or  health  care  entity  to  the 
related  wholesale  distributor  or  retail 
pharmacy  for  further  sale  except  for  a 
sale  under  a  valid  prescription  or  for 
emergency  medical  reasons. 

A  charitable  institution,  hospital,  or 
health  care  entity  that  has  a  wholesale 
distributor  or  retail  pharmacy 
subsidiary,  or  one  that  is  part  of  a  group 
in  which  there  is  common  control  over 
the  charitable  institution,  hospital,  or 
health  care  entity  and  a  wholesale 
distributor  or  retail  pharmacy,  should 
maintain  books  and  records  that  provide 
sufficient  audit  trails  to  trace  thp 
purchase  and  sale  of  prescription  drugs 
to  ensure  that  no  prescription  drug 
donated  or  supplied  at  reduced  price  to 
the  charitable  institution  or  purchased 
by  the  hospital  or  health  care  entity  is 
transferred  to  a  related  wholesale 
distributor  or  retail  pharmacy  for  further 
sale  except  for  a  sale  under  a  valid 
prescription  or  for  emergency  medical 
reasons. 

b  Statutor}-  exclusions.  Proposed 
§  203.22  restates  the  statutory 
exclusions  to  the  sales  restrictions.  They 
are:  (1)  The  purchase  or  other 
acquisition  of  a  drug  for  its  own  use  by 
a  hospital  or  other  health  care  entity 
that  is  a  member  of  a  group  purchasing 
organization  from  the  group  purchasing 
organization  or  from  other  hospitals  or 
health  care  entities  that  are  members  of 
the  organization;  (2)  the  sale,  purchase, 
or  trade  of  a  drug  or  an  offer  to  sell, 
purchase,  or  trade  a  drug  by  a  charitable 
organization  to  a  nonprofit  affiliate  of 
the  organization  to  the  extent  otherwise 
permitted  by  law;  (3)  the  sale,  purchase, 
or  trade  of  a  drug  or  an  offer  to  sell, 
purchase,  or  trade  a  drug  among 
hospitals  or  other  health  care  entities 
that  are  under  common  control;  (4)  the 
sale,  purchase,  or  trade  of  a  drug  or  an 
offer  to  sell,  purchase,  or  trade  a  drug 
for  emergency  medical  reasons;  or  (5) 
the  sale,  purchase,  or  trade  of  a  drug,  an 
offer  to  sell,  purchase,  or  trade  a  drug. 


or  the  dispensing  of  a  drug  under  a  vaUd 
prescription. 

c.  Common  control.  One  statutory 
exclusion  to  the  general  prohibition 
against  resale  of  drugs  by  hospitals, 
health  care  entities,  and  charitable 
institutions  permits  the  sale,  purchase, 
or  trade  of  prescription  drugs  among 
hospitals  and  health  care  entities  that 
are  under  common  control.  There  is  no 
statutory  defmition  of  the  term 
"common  control."  nor  is  the  term 
mentioned  in  the  legislative  history. 

The  concept  of  common  control  can 
be  found  in  other  Federal  regulatory 
schemes  that  were  in  use  at  the  time 
PDNIA  was  enacted  into  law.  Both  the 
Securities  and  Exchange  Commission 
and  the  Environmental  Protection 
Agency  define  "common  control"  to 
mean  possession  of  the  power  to  direct 
or  cause  the  direction  of  the 
management  and  policies  of  a  person  or 
an  organization,  whether  by  ownership 
of  stock,  voting  securities  or  rights, 
contract,  or  otherwise.  (See  17  CFR 
230.405  and  40  CFR  66.3(fl.)  FDA 
included  this  definition  in  the  State 
licensing  guidehnes  at  §  205.3(f)(4).  This 
proposal  would  adopt  the  same 
definition  in  proposed  §  203.3(g). 

d.  Sales  for  emergency  medical 
reasons.  Section  503(c)(3)  of  the  act 
permits  the  sale,  purchase,  or  trade  of 
prescription  drugs  by  a  hospital,  health 
care  entity,  or  charitable  institution  for 
emergency  medical  reasons.  The  statute 
states  that  "emergency  medical  reasons" 
includes  transfers  of  a  drug  between 
health  care  entities  or  from  a  health  care 
entity  to  a  retail  pharmacy  undertaken 
to  alleviate  temporary  shortages  of  the 
drug  arising  from  delays  in  or 
interruptions  of  regular  distribution 
schedules.  The  statute  does  not  further 
elaborate  on  the  term  "emergency 
medical  reasons." 

FDA  believes  that  it  may  be  useful  to 
specify  some  of  the  circimistances  in 
which  a  sale  for  emergency  medical 
reasons  would  be  allowed.  (See 
proposed  §  203. 3(k).) 

FDA  received  a  significant  number  of 
comments  from  providers  of  emergency 
care,  including  emergency  medical 
services,  ambulance  corporations,  fire 
companies,  rescue  squads,  urgent  care 
providers,  emergency  care  physicians 
and  technicians,  and  State  emergency 
care  agencies  and  commissions  that 
advised  the  agency  that  hospital 
pharmacies  have  traditionally  suppUed 
drugs  for  emergency  use  by  emergency 
medical  services  and  licensed 
practitioners'  offices  operating  in  the 
general  service  drea  of  the  hospital. 
Several  comments  stated  that  wholesale 
distributors  are  reluctant  to  open  small 
accounts  to  provide  such  drugs  for 


emergency  care,  and  that  nearby 
hospital  pharmacies  are  the  logical 
providers.  Moreover,  the  comments 
noted  that  many  States  encourage 
hospitals  to  supply  drugs  for  emergency 
use  to  emergency  medical  services,  and 
some  States  require  emergency  ser\'ices 
to  acquire  their  drugs  exclusively  from 
hospitals. 

Tne  proposal  would  allow  sale  of 
drugs  by  a  hospital  or  health  care  entity 
to  nearby  emergency  medical  services 
such  as  ambulance  services,  rescue 
squads,  and  fire  companies  in  the  same 
State  or  service  or  marketing  area  for  use 
in  emergency  treatment  and  to  licensed 
practitioners  for  emergency  office 
treatment.  The  proposal  would  also 
define  emergency  medical  reasons  to 
allow  hospitals  and  health  care  entities 
to  provide  minimal  emergency  supplies 
to  nursing  homes. 

In  contrast.  FDA  believes  that  the 
exception  for  emergency  medical 
reasons  does  not  permit  hospitals  or 
health  care  entities  regularly  to  sell  to 
licensed  practitioners  prescription  drugs 
that  will  be  used  for  routine  office 
procedures. 

e.  Government  hospitals  and  health 
care  entities.  Proposed  §  203.22(f)  would 
also  exclude  the  sale,  purchase,  or  trade 
of  prescription  drugs  by  Federal,  State, 
and  local  govenunent  hospitals  and 
health  care  entities  to  other  Federal. 
State,  and  local  government  hospitals  or 
health  care  entities  from  the  general 
prohibition  against  the  sale,  purchase, 
or  trade  of  prescription  drugs  by  a 
Hospital,  health  care  entity,  or  charitable 
institution. 

Congress  has  established  an  extensive 
system  of  pubfic  hospitals  and  health 
care  entities.  These  include  hospitals, 
clinics,  and  dispensaries  operated  for 
the  military  by  the  Department  of 
Defense;  hospitals  and  clinics  operated 
by  the  Veterans'  Administration;  and 
hospitals  and  clinics  operated  by  the 
U.S.  Public  Health  Service  (including 
Indian  Health  Service  hospitals  and 
clinics). 

In  addition,  State  and  local 
governments  have  established  public 
health  hospitals,  chnics,  and 
dispensaries,  including  drug  treatment 
inpatient  and  outpatient  facilities.  These 
facilities  operate  under  a  variety  of 
organizational  structures.  They  may  be 
owned  and  operated  by  governmental 
entities,  or  be  organized  as  private 
corporations  or  associations  under 
contract  to  State  or  local  government 
agencies. 

These  health  care  entities  may  have 
interagency  arrangements  for  the 
purchase  and  exchange  of  prescription 
drugs.  Such  facilities  operate  because  of 
Federal.  State,  or  local  governmental 
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commitments  to  provide  health  care  to 
particular  classes  of  patients  in  response 
to  specific  client  needs.  Among  these 
needs  are  the  provision  of  services  to 
people  with  low  incomes,  the 
distribution  of  vaccines,  and  the 
dispensing  of  antitoxins  and  blood 
derivatives  in  public  health 
emergencies. 

As  noted,  the  adoption  of  the 
prohibition  against  sales  by  hospitals  or 
health  care  entities  was  prompted  in 
part  because  of  the  differential  pricing 
structure  that  permits  purchases  by 
hospitals  and  health  care  entities  at 
below  wholesale  prices  and  the 
resultant  temptation  to  resell  drugs  so 
acquired  at  a  profit.  However,  there  is 
no  financial  incentive  for  a  Federal, 
State,  or  local  government  hospital  or 
health  care  entity  to  sell  prescription 
drugs  purchased  at  below  wholesale 
prices  because  any  profit  from  such  a 
sale  would  go  to  the  Federal  or  State 
treasury.  Accordingly,  FDA  believes  that 
there  is  httle  likelihood  that  permitting 
Federal.  State,  or  local  government 
hospitals  and  health  care  entities  to  sell 
prescription  dnigs  to  other  Federal, 
State,  or  local  government  hospitals  and 
health  care  entities  would  lead  to  the 
kinds  of  abuses  that  PDMA  was 
designed  to  end. 

Therefore,  proposed  §203.22(fl  would 
exclude  such  transactions  from  the 
general  prohibition  against  resales  by 
hospitals  and  health  care  entities  and 
thus  permit  Federal,  State,  or  local 
government  hospitals  and  health  care 
entities  to  sell  drugs  to  other  Federal, 
State,  or  local  government  hospitals  and 
health  care  entities. 

FDA  has  been  asked  w  hether  a  State 
or  local  government  agency,  which, 
under  a  contract  or  memorandum  of 
agreement,  sends  or  allows  some  of  its 
patients  to  be  treated  at  a  private  local 
clinic  or  other  health  care  entity,  may 
transfer  prescription  drug  products  to 
such  a  facihty  to  be  dispensed  to 
patients.  In  other  words,  would  such  a 
transfer  violate  the  prohibition  against 
the  sale,  purchase,  or  trade  of 
prescription  drugs  by  a  hospital,  health 
care  entity,  or  charitable  institution? 
FDA  advises  that  if  a  State  or  local 
government  agency  functions  as  or 
operates  a  hospital,  health  care  entity,  or 
charitable  institution,  and  a  private 
health  care  entity  is  bound  by  a 
contractual  agreement  to  the  State  or 
local  government  agency,  then  the  State 
or  local  government  hospital  or  health 
care  entity  may  sell  prescription  drugs 
to  the  contract  private  health  care  entity 
provided  that  the  prescription  drugs 
sold  are  only  used  to  serve  government 
patients  and  programs.  The  State  or 
local  government  hospital  or  health  care 


agency  supplying  the  drug  and  the 
contract  health  care  entity  would  be 
obligated  to  implement  appropriate 
controls  to  ensure  that  the  drugs  sold  by 
the  Government  hospital  or  health  care 
entity  to  the  contract  health  care  entity 
are  dispensed  to  patients  in  the 
Government  program  and  not  diverted 
or  sold  to  other  patients  or  otherwise 
used  for  non-Government  purposes. 

If  the  State  or  local  government 
agency  does  not  function  as  or  operate 
a  hospital,  health  care  entity,  or 
charitable  institution,  and  is  acting  as  a 
prescription  drug  wholesaler,  the 
prohibition  against  the  sale  of 
prescription  drugs  by  a  hospital,  health 
care  entity,  or  charitable  institution 
would  not  be  applicable. 

3.  Revocation  of  Acceptance, 
Reshipment,  and  Returns 

FDA  proposes  to  clarify  tne 
circumstances  under  which  hospitals, 
health  care  entities,  and  charitable 
institutions  may,  without  violating 
section  503(c)(3)  of  the  act,  return  or 
ship  back  prescription  drugs  to  the 
manufacturer  or  distributor  from  which 
they  were  purchased. 

In  particular,  proposed  §§  203.23  and 
203.24  would,  respectively,  describe  the 
conditions  by  which  hospitals,  health 
care  entities,  and  charitable  institutions 
may:  (1)  Revoke  acceptance  of  any 
prescription  drug  received  because  of  an 
ordering  or  delivery  mistake  and  ship 
them  back  to  the  manufacturer  or 
distributor,  and  (2)  return  a  drug  to  the 
manufacturer  or  distributor. 

A  number  of  persons  who  submitted 
comments  to  the  FDMA  docket 
questioned  the  effect  of  the  new 
statutory  language  on  commercial 
practice  in  the  pharmaceutical  industry. 
Several  persons  argued  that  the  sales 
provisions  in  the  Uniform  Commercial 
Code  treat  a  sale  as  completed  once  a 
nondefective  product  has  been  ordered, 
delivered,  and  paid  for,  unless  specific 
contractual  provisions  make  the  sale 
conditional  or  revocable.  Several 
persons  urged  that  FDA  view  a  return 
for  cash  or  credit  after  a  completed  sale 
as  a  new  and  prohibited  sales 
transaction. 

However,  many  other  comments  to 
the  agency  in  the  months  after  passage 
of  FDMA  observed  that  under  common 
commercial  practice  in  the 
pharmaceutical  industry,  manufacturers 
and  wholesale  distributors  permit 
returns  and  urged  that  this  practice  be 
allowed  to  continue.  FDA  is  aware  that 
hospital,  health  care  entity,  or  charitable 
institution  pharmacies,  and  distributors 
sometimes  return  products  because  of 
overstocks,  changes  in  institutional 
formularies,  the  death  of  a  patient  for 


whose  use  a  drug  product  was  acquired, 
or  other  reasons.  The  comments 
received  by  the  agencv  argued  that  to 
permit  returns  would^oth  help  to  keep 
dowTi  the  costs  of  medical  care  and 
reduce  the  risk  that  aduherated  or 
misbranded  drugs  would  find  their  way 
into  the  diversion  market. 

FDA  has  tentatively  concluded  that  it 
should,  under  specified  conditions, 
allow  drug  products  to  be  shipped  back 
or  returned  to  the  manufacturer  or 
distributor,  and  this  tentative 
conclusion  is  reflected  in  proposed 
§§203.23  and  203.24. 

Under  proposed  §203.23,  a  hospital, 
health  care  entity,  or  charitable 
institution  could  revoke  a  sale  and 
purchase  transaction  because  of  a 
mistake  in  ordering  or  delivery  and  ship 
the  prescription  drug  back,  provided  (1) 
The  hospital,  health  care  entity,  or 
charitable  institution  ships  the  drug 
back  within  10  working  days  of  receipt. 
(2)  the  reshipment  is  made  under  proper 
storage,  handling,  and  shipping 
conditions;  and  (3)  if  reshipped  to  the 
wholesale  distributor,  the  hospital, 
health  care  entity,  or  charitable 
institution  provides  written  notice  to 
the  manufacturer  of  the  revocation  and 
reshipment. 

The  proposal  would  require  that  the 
manufacturer  be  notified  of  the 
reshipment  so  that  any  chargebacks  to 
the  manufacturer  by  the  wholesale 
distnbutor  or  special  price  reduction 
credited  by  the  manufacturer  to  the 
wholesale  distributor  would  be  factored 
into  the  credit  or  refund  given  the 
distributor.  This  is  intended  to  prevent 
windfall  profits  from  the  return  of  a 
specially  priced  drug  to  the  wholesale 
distributor. 

Under  proposed  §203.24,  a  hospital, 
health  care  entity,  or  charitable 
institution  could  return  a  product  it  had 
purchased  from  a  manufacturer  or 
wholesale  distributor,  provided  that.  (1) 
The  hospital,  health  care  entity,  or 
charitable  institution  notifies  the 
manufacturer  that  the  prescription  drug 
product  has  been  ret'imed  to  the 
wholesale  distributor;  and  (2)  the 
hospital,  health  care  entity,  or  charitable 
institution  fills  out  a  credit  memo. 
Proposed  §  203.24  would  require  the 
hospital,  health  care  entity,  or  charitable 
institution  to  send  a  copy  of  the  credit 
memo  to  the  manufacturer,  for  the  same 
reasons  that  notification  of  the 
manufacturer  is  required  in  the  event  of 
a  revocation  and  reshipment.  i.e.,  so  that 
any  chargebacks  or  reduced  prices  will 
be  factored  into  any  credit  or  refund  to 
prevent  windfall  profits  from  the 
transaction. 

Proposed  §§203.23  and  203.24  would 
both  require  detailed  documentation  to 
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provide  the  kind  of  accountability 
contemplated  by  the  act  to  help  ensure 
against  diversion.  To  ensure  that 
n.'t  limed  drugs  remain  safe  and 
effective.  b(3th  proposed  sections  would 
require  that  drugs  returned  to  a 
manufacturer  or  wholesale  distributor 
be  kept  under  proper  conditions  for 
storage,  handling,  and  shipping,  and 
that  written  documentation  reflecting 
thp  maintenance  of  proper  conditions  be 
provided  to  the  manufacturer  or 
wholesale  distributor  to  which  the  drugs 
are  returned. 

Under  the  proposal,  the  value  of  any 
credit,  refund,  or  merchandise 
e.xchanged  for  the  returned  product 
could  not  exceed  the  purchase  price. 

For  purposes  of  clarification  and  to 
ensure  that  the  State  licensing 
rei;uiation  and  this  proposed  rule,  when 
adopted,  are  consistent,  the  agency  is 
also  proposing  to  amend  the  definitions 
m  the  State  licensing  guidelines  at 
^  205  3{fl  by  adding  two  additional 
exceptions  to  "wholesale  distribution" 
for  the  reshipment  of  drugs,  when 
conducted  in  accordance  with  §  203.23, 
and  drug  returns,  when  conducted  in 
accordance  with'§  203  24 

D  Siimpies 

To  provide  accountability  and 
oversight  in  the  sample  distribution 
process.  PDNL^  established  in  section 
5G3(d)  of  the  act  a  strict  system  of 
controls  over  the  distribution  of 
prescription  drug  samples,  which  are 
d>;":nt:>d  in  section  503(c)(1)  of  the  act. 
Under  the  statutory'  scheme,  no  person 
couid  distribute  any  drug  sample, 
except  for  a  manufacturer  or  distributor 
who  distributed  drug  samples  in 
accordance  with  sp>eciric  requirements 
and  in  response  to  a  written  request 
from  a  licensed  practitioner 

Under  sections  503(d)(1)  and  (d)(2)  of 
the  act,  both  manufacturers  and 
distributors  could  engage  in  sample 
distribution  if  certain  requirements  were 
fol>wed  Howe%'er.  section  4(2)  of  PDA 
further  restricted  the  persons  who  can 
engage  in  distribution  of  drug  samples 
by  amending  section  503(d)(1)  and 
(d)(2)  of  the  act  to  restrict  sample 
distnbutions  to  manufacturers  and 
authorized  distributors  of  record  This 
amendment  is  demonstrative  of  the 
intent  of  Congress,  as  reflected 
elsewhere  in  PDMA  and  PDA.  to  restrict 
the  actiNities  of  drug  distributors  who 
are  not  authorized  distributors  of  record. 
Proposed  §§  203.30,  203.31.  and  203.33 
through  203  39  are  consistent  with  this 
amendment. 

Under  the  revised  statutorj^  scheme, 
no  person  may  distribute  any  drug 
sample,  except  for  a  manufacturer  or 
authorized  distributor  of  record  who 


distributes  drug  samples  in  accordance 
with  specific  requirements  and  in 
response  to  a  WTitten  request  from  a 
licensed  practitioner. 

Section  503(d)(1)  of  the  act  states  that, 
for  purposes  of  this  subsection,  the  term 
"distribute"  does  not  include  the 
providing  of  a  drug  sample  to  a  patient 
by  a  practitioner  licensed  to  prescribe 
such  drug,  by  a  health  care  professional 
acting  at  the  direction  and  under  the 
supervision  of  such  a  practitioner,  or  the 
pharmacy  of  a  hospital  or  of  another 
health  care  entity  acting  at  the  direction 
of  such  a  practitioner  who  received  the 
drug  sample  in  accordance  with  the  act 
and  regulations.  The  definition  of 
"distribute"  in  proposed  §  203.3(h) 
reflects  this  statutory  exclusion. 

PDMA  sets  up  two  different  sample 
distribution  systems,  depending  on  the 
mode  of  delivery:  (1)  By  mail  or 
common  carrier,  and  (2)  by  means  other 
than  mail  or  common  carrier,  i.e., 
representative  or  detailer. 

If  a  sample  is  delivered  by  mail  or 
common  carrier,  the  statute  requires  the 
recipient  to  execute  a  written  receipt 
when  the  drug  sample  is  delivered  and 
return  the  receipt  to  the  manufacturer  or 
authorized  distributor  of  record  from 
which  the  drug  sample  was  received.  If 
the  sample  is  delivered  by  a 
representative,  a  number  of  additional 
procedures  are  required  by  the  statute 
that  pertain  to  storage  and  handling, 
inventories,  recordkeeping,  reporting  of 
thefts  and  significant  losses,  notification 
of  convictions  of  representatives  for 
drug  sample  violations,  and 
accountability  The  statute  specifies 
minimum  requirements  for  the  contents 
of  written  request  forms  and  details 
certain  recordkeeping  and  reporting 
requirements. 

1   Requirements  for  Drug  Sample 
Distribution 

The  requirements  for  distribution  of 
drug  samples  by  manufacturers  and 
authorized  distributors  of  record  by  mail 
or  common  carrier  are  set  forth  in 
proposed  §  203.30.  The  requirements  for 
distribution  of  drug  samples  by 
representatives  are  set  forth  in  proposed 
§  203.31 .  The  proposed  sections  provide 
detailed  requirements  for  written 
request  forms,  receipts,  and 
recordkeeping. 

Most  of  these  requirements  are 
statutory;  however.  FDA  has  tentatively 
concluded  that  clarification  of  some  of 
the  statutory  requirements  is  desirable. 
FDA  also  has  tentatively  concluded  that 
other  requirements  should  be  imposed 
to  help  ensure  smooth  operation  of  the 
system,  effective  enforcement,  effective 
accountability  and  oversight  of  drug 
sample  distribution,  and  provide 


adequate  safeguards  against  drug  sample 
diversion. 

2.  Contents  of  the  Sample  Request 
Forms 

Proposed  §§  203.30  and  203.31  would 
require  the  written  request  form  for  drug 
samples  to  bear  certain  information;  (1) 
The  name,  address,  professional  title, 
signature  of  the  practitioner  making  the 
request;  (2)  the  practitioner's  State 
license  number  or  the  Drug  Enforcement 
Administration  (DEA)  identification 
number;  (3)  the  proprietary  or 
established  name  and  strength  of  the 
drug  sample  requested;  (4)  the  quantity 
requested;  (5)  the  name  of  the 
manufacturer  of  the  dnig  sample  and 
the  authorized  distributor  of  record,  if 
the  drug  sample  is  requested  from  a 
distributor;  and  (6)  the  date  of  the 
request. 

A  number  of  comments  suggested  that 
it  is  sometimes  difficult  for  a 
manufacturer  or  distributor  to  determine 
whether  or  not  a  particular  person  who 
wishes  to  receive  drug  samples  is  a 
licensed  practitioner  FDA  has  added 
the  requirement  that  the  request  form 
bear  the  practitioner's  State  license  or 
DEA  identification  number  to  assist  the 
manufacturer  cr  distributor  in 
determining  whether  or  not  a  person  is 
a  licensed  practitioner 

The  statute  requires  a  request  form  to 
bear  the  "identity"  of  the  drug  sample 
being  requested.  FDA  has  clarified  the 
meaning  o(  "identity"  in  the  proposed 
rule  by  specif>'ing  that  the  request  form 
bear  the  proprietary  or  established  name 
and  strength  of  the  requested  sample. 

PDMA  requires  that  the  request  form 
bear  the  name  of  the  manufacturer  of  the 
drug.  However,  where  the  statute  also 
permits  an  authorized  distributor  of 
record  to  distribute  drug  samples,  the 
identity  is  incomplete  without  naming 
both  the  manufacturer  and  distributor- 
In  that  circumstance.  FDA  proposes  to 
require  that  the  name  of  the  distributor 
as  well  as  the  manufacturer  be  made 
part  of  the  sample  request  form. 

The  statute  also  permits  delivery  of  a 
drug  sample  to  the  pharmacy  of  a 
hospital  or  other  health  care  entity  at 
the  request  of  a  licensed  practitioner 
However,  the  statute  does  not  state  how 
that  request  for  deliver>'  should  be 
made.  FDA  has  tentatively  concluded 
that  the  name  and  address  of  the 
intended  recipient  should  be  part  of  the 
request  form.  This  conclusion  is 
reflected  in  the  rr^quirements  in 
proposed  §§  203.30  and  203.31  tliat,  if 
the  request  is  being  made  by  a  licensed 
practitioner  for  delivery  of  a  drug 
sample  to  a  hospital  or  health  care 
entity  pharmacy,  the  name  and  address 
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of  the  intended  recipient  be  included  on 
the  request  form. 

3.  Drug  Sample  Receipts 

Proposed  §§  203.30  and  203.31  would 
require  the  execution  of  a  written 
receipt  by  the  recipient  upon  delivery  of 
a  drug  sample.  The  proposed  sections 
also  set  out  the  contents  of  the  receipt. 
The  statute  requires  the  execution  of 
a  receipt  upon  delivery  of  a  drug  sample 
by  mail  or  common  carrier  to  establish 
an  audit  trail  for  drug  sample  orders  and 
deliveries  and  to  ensure  that  drug 
samples  ordered  are  received.  The 
statute  does  not  require  the  execution  of 
a  written  receipt  for  samples  delivered 
by  representatives  in  the  apparent  belief 
that  a  representative  always  delivers  a 
drug  sample  to  a  licensed  practitioner  at 
the  same  time  that  the  Ucensed 
practitioner  signs  the  request  form. 

A  number  of  comments  suggested  that 
samples  frequently  are  not  delivered  at 
the  time  of  the  request,  i.e.,  some  time 
elapses  between  request  and  delivery, 
even  when  a  representative  personally 
delivers  the  drug  sample.  Sometimes  the 
period  of  time  is  only  a  few  minutes,  but 
often  it  may  be  hours,  days,  or  weeks. 
In  some  instances,  a  representative  may 
receive  a  request  for  a  drug  sample  at 
one  sales  call  and  deliver  the  requested 
sample  at  a  later  date.  In  these  cases, 
because  of  lapses  of  memory,  mistake, 
or  because  a  diversion  scheme  may  be 
underway,  the  samples  delivered  may 
not  always  match  the  request. 
Accordingly,  the  agency  has  tentatively 
concluded  that  the  requirement  for  a 
written  receipt  should  extend  to  all  drug 
sample  deliveries,  and  that  requirement 
is  included  in  proposed  §§  203.30  and 
203.31. 

A  sample  request  and  receipt  need  not 
be  on  separate  fonns  if  delivery  is  by  a 
representative.  A  single  form  could  be 
devised  and  used  containing  all  of  the 
required  information,  which  could  be 
fully  completed  and  e.xecuted  with  a 
single  signature,  if  the  request  and 
delivery  are  simultaneous,  or  executed 
in  part  with  a  signature  for  the  request 
at  the  time  of  the  request,  and  executed 
in  part  with  a  second  signature 
acknowledging  receipt  at  the  time  of  the 
delivery 

Proposed  §§  203.30(c)  and  203  31(c) 
state  that  a  receipt  is  to  be  on  a  form 
designated  by  the  manufacturer  or 
distributor.  If  the  drug  sample  is 
received  by  the  requesting  practitioner, 
both  proposed  sections  would  require 
that  the  receipt  contain  the  name, 
address,  professional  title,  and  signature 
of  the  practitioner  or  the  practitioner's 
designee  who  acknowledges  delivery  of 
the  drug  sample;  the  proprietary  or 
established  name  and  strength  of  the 


drug  sample,  the  quantity,  and  the  lot  or 
control  number  of  the  drug  sample 
delivered;  and  the  date  of  the  delivery 
If  the  drug  sample  is  received  by  the 
pharmacy  of  a  hospital  or  other  health 
care  entity  at  the  request  of  a  licensed 
practitioner,  both  proposed  sections 
would  require  the  receipt  to  contain  the 
name  and  address  of  the  requesting 
licensed  practitioner,  the  name  and 
address  of  the  hospital  or  health  care 
entity  pharmacy  designated  to  receive 
the  drug  sample;  the  name,  address, 
professional  title,  and  signature  of  the 
person  acknowledging  delivery  of  the 
drug  sample;  the  proprietary  or 
established  name  and  strength  of  the 
drug  sample,  the  quantity,  and  the  lot  or 
control  number  of  the  drug  sample 
delivered;  and  the  date  of  the  delivery 
FDA  believes  this  information  is 
necessary  to  ensure  that  the  sample 
received  is  the  same  as  the  sample 
requested. 

4.  Additional  Requirements  For 
Dehvery  of  Drug  Samples  by 
Representatives 

PDMA  provides  that  manufacturers 
and  distributors  that  utilize 
representatives  for  the  delivery  of  drug 
samples  must  abide  by  a  number  of 
additional  requirements.  These 
additional  requirements  are  intended  to 
guard  against  the  kinds  of  abuses  that 
Congress'  findings  stated  had  been  an 
integral  part  of  the  drug  sample  delivery 
system  and  had  led  to  large-scale  drug 
s,imple  diversion. 

a.  Inventories  of  drug  samples  of 
manufacturers'  and  distributors' 
representatives.  The  statute  provides 
that  each  drug  manufacturer  or 
distributor  that  engages  in  drug  sample 
distribution  is  requi.-ed  to  conduct,  at 
least  annually,  a  complete  and  accurate 
inventory  of  all  drug  samples  in  the 
possession  of  representatives  (21  U.S.C. 
353(d)(3)(C)).  The  inventory  is  intended 
to  guard  against  drug  sample  diversion 
by  providing  manufacturers  and 
distributors  information  that  will  permit 
them  to  identify  diverters  and  take 
appropriate  action  and  provide  data  for 
FDA  enforcement  activities. 

The  statute  does  not  specify  what  is 
meant  by  such  an  inventory,  nor  how  it 
is  to  be  conducted  and  reported.  It  is 
FDA's  preliminary  view  that  such  an 
inventory  must  go  beyond  a  mere 
physical  count,  and  that  meaningful 
information  and  data  can  only  be 
provided  if  the  inventory  is  conducted 
utilizing  generally  accepted  inventory 
practices  and  a  reconciliation  report  is 
prepared  that  relates  the  latest  inventory 
to  the  most  recent  prior  inventory  and 
to  drug  samples  acquired  and 
distributed  in  the  interim. 


Accordingly,  proposed  §  203.31(d) 
would  require  the  manufacturer  or 
distributor  to  inventory  all  drug  samples 
in  the  possession  of  a  manufacturer's  or 
distributor's  representative,  and  keep  a 
record  of  the  inventory.  The  record 
would  be  required  to  identify  all  drug 
samples  by  established  or  proprietary 
name,  dosage  strength,  and  number  of 
sample  units  of  each  drug  sample  in 
stock. 

The  proposal  would  require  that  the 
manufacturer  or  distributor  reconcile 
the  number  of  drug  samples  on  hand 
with  the  number  received  during  the 
reporting  period.  The  reconciliation 
report  would  be  required  to  include;  (1) 
A  report  of  the  physical  count  of  the 
most  recently  completed  prior 
inventory;  (2)  a  record  of  each  drug 
sample  shipment  received  since  the 
most  recently  completed  prior 
inventory,  including  the  sender  and 
date  of  the  shipment,  and  the 
established  or  proprietary  name,  dosage 
strength,  and  number  of  sample  units 
received;  (3)  a  record  of  drug  sample 
distributions  since  the  most  recently 
completed  inventory  shovdng  the  name 
and  address  of  each  recipient  of  each 
sample  unit  shipped,  the  date  of  the 
shipment,  and  the  established  or 
proprietary  name,  dosage  strength,  lot  or 
control  number,  and  number  of  sample 
units  shipped;  and  (4)  an  explanation 
for  any  significant  loss. 

To  ensure  impartiality,  the  proposal 
would  also  require  that  the  inventory 
and  reconciliation  reports  be  conducted 
and  prepared  by  persons  other  than  the 
representatives  being  inventoried  or 
their  supervisors  or  managers  in  their 
direct  line  of  supervision  or  command. 

To  guard  against  drug  sample 
diversion,  the  proposed  section  would 
require  manufacturers  and  distributors 
to  evaluate  carefully  any  apparent 
discrepancy  or  significant  loss  in  the 
inventory  and  reconciliation,  and  to 
investigate  fully  any  significant  loss  that 
cannot  be  justified. 

b.  Lists  of  manufacturers'  and 
distributors'  representatives.  PDMA 
requires  that  each  manufacturer  or 
authorized  distributor  of  record  who 
distributes  drug  samples  maintain  a  list 
of  the  names  and  addresses  of  its 
representatives  who  distribute  drug 
samples  and  of  the  sites  where  drug 
samples  are  stored.  The  proposal 
restates  this  statutory  requirement 

(§  203.31(e)). 

c.  Notification  if  representative  is 
convicted  of  violations.  The  statute 
requires  drug  manufacturers  or 
distributors  of  record  to  report  to  FDA 
any  conviction  of  a  representative  for 
violations  of  section  503(c)(1)  of  the  act 
or  a  State  law  because  of  the  sale. 


11850  Federal  Register  /  Vol.  59.  No.  49  /  Monday.  March  14.  1994  !  Proposed  Rules 


purchase,  or  trade  of  a  drug  sample  or 
the  offer  to  sell,  purchase,  or  trade  a 
drug  sample.  The  proposal  restates  this 
statutory  requirement  (§  203.31(f))- 

5.  Drug  Sample  Storage  and  Handling 
Requirements 

FDA  has  already  excluded  the 
distribution  of  drug  samples  by 
representatives  from  the  definition  of 
•wholesalf  d'Sthbution"  in  §205. 3(f)(7). 
and  tiie  agency  is  proposing  to  adopt 
this  exclusion  in  the  definition  of 
■'wholesale  distribution"  in  proposed 
§  203.3(y).  )n  vi^'W  of  this. 
representatives  are  not  required  to  be 
licensed  as  wholesale  distributors  by  the 
States.  PDMA  requires  manufacturers 
and  authoriied  distributors  of  record  to 
store  all  drug  ><imples  under  conditions 
that  will  maifita.A  their  stability, 
integrity,  and  effectiveness,  and  ensure 
that  the  drug  samples  are  not 
contaminai-ed,  deteriorated,  or  otherwise 
adulterated.  Proposed  §  203.32  reflects 
this  requiremtnt. 

A  repres*ntati  ve.  as  an  agent  of  the 
manufacturer  ■sr  authorized  distributor 
of  record,  is  bound  by  the  same 
standard,  and  is  required  to  take 
adequate  precaations  to  ensure  the 
safety  and  efficacy  of  any  drug  samples 
the  representiti  ve  distributes.  Generally, 
if  a  representative  follows  the  labeling 
and  compendial  requirements  for 
storage  anc  hayidling  of  a  particular 
pr*»scnptior  ar^g  in  hdndling  samples 
of  that  drug,  tr,e  safety  and  efficacy  of 
the  drug  sarr.pie  may  be  assured. 

6  Drug  Sample  Forms 

A  number  of  persons  posed  questions 
regarding  drug  sample  request  and 
rtfceipt  fo^m^.  FDA  does  not 
contemplate  developing  its  own  forms 
for  sample  it-quest  and  receipt,  and 
instead  intends  to  rely  on  manufacturers 
and  distributers  to  develop  appropriate 
forms.  Accordingly,  any  written  request 
or  receipt  fonn  developied  by  a 
manufacturer  or  authorized  distributor 
of  record  that  complies  witli  the 
requirements  of  proposed  §  203.33 
w  ould  be  acceptable  to  FDA  if  it 
contains  the  information  and  any 
signature  r^n^uired  in  this  section. 

The  agency  wishes  to  encourage 
transmission  and  receipt  of  sample 
request  and  receipt  forms  by  the  most 
efficient  and  expeditious  means. 
Accordingly,  proposed  §  203.33  would 
pcrrr.it  such  forms  to  be  delivered  by 
mail,  corronon  earner,  or  private  courier 
or  to  be  transmitted  photographically  or 
electronically  (i.e.,  by  telephoto, 
wirephoto,  radiophoto,  facsimile 
lran.sraission  (FAX),  xerography,  or 
electronic  data  transfer)  or  by  any  other 
sys'err.,  provided  that  the  method  for 


transmission  meets  the  security 
requirements  set  forth  in  proposed 
§  203.60(d). 

7.  Written  Policies  and  Procedures  and 
Other  Requirements  for  Drug  Sample 
Distribution 

FDA  received  a  number  of  questions 
and  comments  from  drug  manufacturers 
and  distributors  seeking  assistance  in 
developing  appropriate  administrative 
systems  for  distributing  drug  samples. 
There  are  a  wide  variety  of 
administrative  systems  in  use.  and 
enforcement  has  been  complicated  by 
the  multiplicity  of  sample  distribution 
procedures.  Although  standardization  is 
not  necessary,  the  agency  believes  that 
clear  internal  administrative  systems  are 
essential  to  ensure  that  sample 
distribution  is  carried  out  efficiently 
and  that  the  statutory  requirements  are 
met. 

In  addition,  FDA  expects  that 
manufacturers  and  distributors  will 
have  administrative  systems  in  place  to 
review  all  losses  and  thefts  so  that 
patterns  that  may  indicate  the 
possibility  of  drug  sample  diversion  wrill 
be  detected.  The  agency  believes  that 
this  is  consistent  with  Congress'  intent 
that  manufacturers  and  distributors 
develop  adequate  audit  and  security 
systems  to  detect  and  investigate  sample 
losses  and  thefts.  (H.  Rept.  100-76.  p. 
20;  S.  Rept.  100-202.  p.  9.) 

Accordingly,  under  proposed 
§  203.34.  each  manufacturer  or 
authorized  distributor  of  record  that 
distributes  drug  samples  would  be 
expected  to  adopt  an  administrative 
system  to  monitor  losses  and  thefts. 

Also,  proposed  §  203.34  would 
require  drug  manufacturers  and 
distributors  to  establish,  maintain,  and 
adhere  to  written  policies  and 
procedures  describing  its  administrative 
systems  for  sample  distribution.  The 
proposed  section  contemplates  that  each 
manufacturer's  or  distributor's  written 
policies  and  procedures  would  describe 
its  administrative  system  for:  (1) 
Distributing  drug  samples  by  mail  or 
common  carrier,  including  methodology 
for  reconciliation  of  requests  and 
receipts;  (2)  distributing  drug  samples 
by  means  other  than  mail  or  common 
carrier;  (3)  conducting  its  inventory  of 
drug  samples  under  proposed 
§  203.31(d).  including  an  inventory 
schedule;  (4)  auditing  and  detecting 
falsified  or  incomplete  drug  sample 
records:  (5)  identifying  any  significant 
loss  of  drug  samples  and  notifying  FDA 
of  the  loss;  (6)  monitoring  any  loss  or 
theft  of  drug  samples;  and  (7)  storing 
drug  samples  by  representatives. 


8.  Standing  Requests 

Both  the  House  Report  and  Senate 
Report  state  that  it  is  the  intent  of 
Congress  that  separate  w  ritten  requests 
be  made  each  time  that  samples  are 
requested  to  be  delivered  and  that 
standing  requests  do  not  fulfill  the 
requirements  of  the  statute,  except  that 
the  Senate  Report  states  that  FDA  may 
provide  by  regulation  for  the  delivery  by 
mail  of  a  small  number  of  samples  for 
strictly  limited  periods  of  time.  (H.  Rept. 
100-76,  p.  14;  S.  Rept.  100-202.  p.  6.) 

Proposed  §  2C3.35  would  require  that 
separate  written  requests  be  made  for 
each  sample  or  group  of  samples  and 
does  not  allow  for  open-ended  or 
standing  requests  to  order  drug  samples. 

The  proposed  section  states,  however, 
that  the  agency  does  not  consider 
standing  requests  to  include  an 
arrangement  by  which  a  licensed 
practitioner  requests  in  writing  that  a 
specified  number  of  drug  samples  be 
delivered  over  a  period  of  not  more  than 
6  months,  with  the  actual  delivery  dates 
for  parts  of  the  order  to  be  set  by 
subsequent  communication. 

9.  Use  of  Fulfillment  Houses.  Shipping 
and  Mailing  S<'rvices,  Other  Contractors, 
and  Comarketing  Agreements 

FD.A  understands  that  some 
manufacturers  and  distributors  employ 
third  parties  to  meet  some  of  the 
requirements  imposed  on  them  under 
PDMA.  Third  parties  may  include 
contractors  such  as  fulfillment  houses 
(companies  that  receive  and  fill  orders), 
mailing  services,  and  other  contractors. 
In  addition,  some  manufacturers  and 
distributors  enter  into  comarketing 
agreements  in  which  one  manufacturer 
or  its  representatives  undertake  a 
contractual  comrndtment  to  provide 
specified  services  relating  to  drag 
marketing  for  one  or  more  other 
manufacturers  or  distributors.  FD.^  does 
not  regard  the  use  of  third  parties  or 
entry  into  comarketing  agreements  as 
absolving  a  manufacturer  or  distributor 
from  its  responsibility  for  complying 
with  the  statute  and  regulations 
pertaining  to  the  distribution  of  its  drug 
samples. 

Accordingly,  proposed  §  203.36 
would  make  clear  that  a  manufacturer  or 
authorized  distributor  of  record  that 
uses  a  fulfillment  house,  shipping  or 
mailing  service,  or  other  third  party  to 
fulfill  some  of  the  requirements  of 
PDMA,  or  engages  in  a  comariceting 
agreement  with  another  manufacturer, 
remains  responsible  for  creating  and 
maintaining  all  requests,  receipts,  forms, 
reports,  and  records  required  under 
PDMA.  PDA,  and  proposed  part  203. 

The  agency  will  give  a  manufacturer 
or  distributor  that  contracts  with  a  third 
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party  to  maintain  some  or  all  of  its 
records  up  to  48  hours  to  produce 
requested  forms,  reports,  records,  or 
other  required  documents, 

10.  Investigation  and  Notification 

Requirements 

In  proposed  §203.37,  FDA  proposes 
to  codify  the  requirements  and 
procedures  for  undertaking 
investigations  and  making  reports  and 
notifications  to  the  agency  regarding 
sample  distribution. 

a.  Drug  sample  diversion.  To  ensure 
against  drug  sample  diversion,  proposed 
§  203.37(a)  would  impose  an 
investigation  and  reporting  requirement 
on  a  manufacturer  or  distributor  who 
has  reason  to  beheve  that  any  person 
has  fa-sified  drug  sample  requests, 
receipts,  or  records.  A  full  and  complete 
investigation  would  have  to  be 
undertaken,  and  the  manufacturer  or 
distributor  would  be  required  to  report 
to  FDA  that  such  an  Investigation  is 
under  way  and  that  it  has  completed 
such  an  investigation.  The  proposal 
would  require  the  report  to  Include  the 
reason  for  the  investigation  and  the 
resuhs  of  the  investigation. 

Because  persons  who  falsify  drug 
sample  requests  may  be  prosecuted 
under  Title  18  of  the  United  States 
Code,  and  because  falsifications  are 
oflen  associated  with  drug  diversion, 
FDA  is  proposing  to  require 
manufacturers  and  distributors  to  report 
such  offenses  to  the  agency. 

Accordingly,  the  proposal  would 
require  that  a  manufacturer  or 
distributor  notify  the  agency  of  any 
falsification  of  drug  sample  requests, 
receipts,  or  records,  no  later  than  5 
working  days  of  learning  of  the 
falsification.  The  proposal  would  permit 
an  initial  notification  to  be  made  by 
telephone  or  in  writing,  with  a  complete 
written  report  required  not  later  than  CO 
days  after  the  date  of  the  initial 
telephone  or  vtrntten  notification. 

b.  Significant  ioss  and  known  theft. 
PDMA  requires  a  manufacturer  or 
distributor  that  distributes  drug  samples 
to  notify  FDA  of  any  significant  loss  of 
drug  samples  and  any  known  theft  of 
drug  samples  (21  U.S.C.  353(d)(3)(D)). 
FDA  beheves  that  enforcement  would 
be  facihtated  if  the  manufacturer  or 
distributor  promptly  notifies  the  agency 
upon  becoming  aware  of  a  significant 
loss  or  theft.  Accordingly,  proposed 
§  203.37(b)  would  require  a 
manufacturer  or  distributor  to  notify 
FDA  within  5  working  days  of  becoming 
aware  of  such  a  loss  or  theft. 

FDA  is  proposing  in  §  203.39  that 
charitable  orgaimalions  be  permitted  to 
solicit  and  receive  surplus  drug  samples 
from  licensed  practitioners.  As  part  of 


this  program,  FDA  proposes  to  require 
that  a  charitable  institution  that  receives 
donated  drug  samples  from  a  licensed 
practitioner  also  be  required  to  notify 
FDA  within  5  working  days  of  becoming 
aware  of  a  loss  or  theft. 

The  reporting  of  any  significant  loss 
of  drug  samples  is  critical  to  the  success 
of  diversion  control.  Although  a  samplo 
can  inadvertently  become  adulterated 
through  mishandling,  spoilage,  or 
exposure  to  the  elements,  and  although 
samples  are  reported  as  stolen  or  lost 
from  time  to  time,  some  representatives 
reportedly  have  used  false  claims  of 
damage,  lieft,  or  loss  to  divert  drug 
samples  into  illicit  commercial 
channels. 

FDA  intends  this  requirement  to  mean 
that  the  agency  is  to  be  advised  of 
actual,  physical  losses,  but  not 
insignificant  accounting  mistakes.  The 
agency  does  not  seek  to  receive  reports 
concerning  minor  mathematical  errors 
that  are  caught  and  corrected  in  the 
normal  course  of  business.  These  are  not 
significant  losses  that  would  trigger  the 
reporting  requirement.  FDA  seeks 
comment  on  how  to  distinguish 
between  significant  losses  and  minor 
accounting  or  inventory  errors. 

The  agency  is  mindful  of  the 
difficulty  of  establishing  a  threshold  for 
significant  loss  and  requests  comment 
on  this  issue  and  examples  of  situations 
that  may  and  may  not  be  appropriate 
reportable  losses  FDA  currently 
believes  that  a  small  discrepancy  in  the 
total  inventory  of  a  muhimillion  dollar 
company  may  not  be  significant  and 
thus  may  not  trigger  the  reporting 
requirement,  but  the  loss  of  a  hundred 
tablets  of  a  particular  drug  by  one  sales 
representative  in  one  quarter  might  be 
significant.  Similarly,  a  bookkeeping 
imbalance  may  not  be  a  loss,  as  long  as 
it  represents  small  inventory 
discrepancies  that  are  likely  to  be 
accounted  for  in  the  normal  course  of 
audits  or  other  methods  of  inventory 
control. 

FDA  is  not  proposing  to  establish  any 
"tolerance"  level  for  sample  losses 
below  which  no  report  is  required  Each 
manufacturer  or  distributor  is  requirt^d 
to  establish  its  own  threshold  for 
determining  when  inventory  not 
accounted  for  is  significant.  This 
threshold  should  be  derived  from  the 
firm's  past  experience  in  sample 
distribution  and  inventory  and  should 
be  based  on  the  le\'el  of  accuracy  of  its 
internal  audit  and  security  system. 

Some  manufacturers  or  distributors 
might  be  able  to  set  a  historically 
validated  statistical  baseline  for  the 
minimal  amounts  of  shrinkage  that 
might  be  caused  by  routine  accounting 
errors,  mistakes,  or  losses,  and  a 


statistical  basehne  for  the  frequency  of 
occurrences  that  might  routinely 
happen  writh  a  particular  representative 
or  product.  However,  any  loss  of  drug 
samples  exceeding  the  number  or 
bequencies  of  the  established  baselines 
must  he  reported.  In  addition,  any  loss 
possibly  associated  with  falsification  of 
drug  sample  inventory  or  distribution 
records,  or  connected  with  diversion 
activity,  suspicious  circumstances,  or 
theft  must  be  investigated  and  reported. 

When  FDA  becomes  aware  of  a 
significant  loss  or  theft  of  drug  samples, 
it  may  conduct  its  owti  investigation  in 
cooperation  with  or  independent  of  the 
manufacturer's  or  distributor's 
investigation. 

FDA  is  proposing  that  an  initial 
notification  of  a  significant  loss  or 
known  theft  be  made  by  telephone  or  in 
writing,  with  a  complete  written  report 
required  not  later  than  30  days  after  the 
date  of  the  initial  notification. 

c.  Conviction  of  a  representative. 
PDMA  requires  a  manufacturer  or 
distributor  to  notify  FDA  of  any 
conviction  of  its  representatives  for  a 
vlolaiion  of  section  S03(c)(  1 )  of  the  ad 
or  any  State  law  involving  the  sale, 
purchase,  or  trade  of  a  drug  sample  or 
the  offer  to  seU.  purchase,  or  trade  a 
drug  sample  (21  U.S.C  353(d)(3)(E)). 

FDA  beheves  that  enforcement  would 
be  facilitated  if  prompt  notice  of  such  a 
conviction  is  pro\ided  to  the  agency. 
Accordingly,  proposed  §  203.37(c)(1) 
would  require  a  manufacturer  or 
distributor  to  notify  FDA  within  5 
working  days  of  becoming  aware  of  the 
conviction  of  one  or  more  of  its 
representatives  for  such  a  violation. 

To  fadhtate  such  reports,  proposed 
§  203.37(c)  would  permit  an  liutial 
notification  of  such  a  conviction  to  be 
made  by  telephone  or  in  writing,  but 
would  require  a  complete  written  report 
to  be  submitted  no  later  than  30  days 
after  the  dale  of  the  initial  notification. 

d.  Selection  of  individual  responsible 
for  drug  sample  information.  PDMA 
requires  a  manufacturer  or  distributor 
who  distributes  drug  samples  to  provide 
FDA  with  the  name  and  telephone 
number  of  the  individual  responsible  for 
responding  to  a  request  for  information 
respecting  drug  samples  (21  U.S.C. 
353(d)(3)(F)). 

FDA  believes  that  enforcement  would 
be  facihtated  if  that  information  is 
transmitted  to  the  agency  shortly  after  a 
designation  is  made.  Accordingly, 
proposed  §  203.37(d)  would  require  a 
manufacturer  or  distributor  to  nrnify 
FDA  in  writing  within  30  days  of  the 
selection  of  such  an  indi\ndual  and 
would  also  require  the  manufacturer  or 
distributor  to  supply  the  indl\"lduBl's 
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business  address  to  expedite  easy 
communication. 

e  Whom  to  notify  at  FDA.  The 
proposed  rule  would  set  forth  the 
addresses  to  which  notifications  and 
reports  are  required  to  be  made.  Under 
the  proposal,  reports  and  notifications 
are  required  to  be  made  to  the  Division 
of  Drug  Quality  Evaluation  (HFD-330). 
Center  for  Drug  Evaluation  and 
Research,  for  human  prescription  drugs; 
or  the  Division  of  Inspections  and 
Sur.-eillance  (HFM-650),  Center  for 
Biologies  Evaluation  and  Research,  for 
human  biological  prescription  drug 
products. 

11.  Sample  Lot  or  Control  Numbers 

A  drug  sample  is  a  drug  product  as 
defined  in  21  CFR  320.1(b).  In  21  CFR 
201.10(i)(l)(iii)  and  201.18  of  the 
general  labeling  regulations  and  21  CFR 
211.130(b)  of  the  currentgood 
manufacturing  practice  (CGMP) 
regulations,  the  label  of  drug  products  is 
required  to  bear  an  identif\'ing  lot  or 
control  number  capable  of  yielding  the 
complete  manufacturing  history  of  the 
package.  Persons  subject  to  the  CGMP 
regulations  are  required  under  21  CFR 
211.196  to  maintain  distribution  records 
containing  lot  or  control  numbers. 

Maintenance  of  records  of  lot 
numbers  on  drug  samples  will  help 
provide  the  kind  of  accountability  and 
oversight  of  prescription  drug  sample 
distribution  that  PDM^  is  intended  to 
provide.  A  comment  to  the  docket  from 
the  Department  of  Health  and  Human 
Services'  Office  of  the  Inspector  General 
not  only  endorsed  this  view,  but 
suggested  that  maintenance  of  drug 
sam.ple  distribution  records,  including 
lot  numbers,  would  be  important  for 
enforcement  purposes. 

Accordingly,  proposed  §  203.38 
would  require  the  manufacturer  or 
authorized  distributor  of  record  of  drug 
samples  to  include  in  the  drug  sample 
labeling,  the  label  of  the  sample  unit, 
and  distribution  records  identifying  lot 
or  control  numbers  that  will  permit  the 
tracking  of  the  distribution  of  each  drug 
sample  unit  from  the  point  of  its 
manufacture  to  the  representative  or.  if 
delivered  by  mail  or  common  carrier,  to 
the  hcensed  practitioner.  (In  addition, 
as  discussed  earlier,  proposed  §§  203.30 
and  203.31  also  require  that  drug 
sample  request  and  receipt  forms 
include  lot  or  control  numbers.) 

12.  Sample  Labels 

FD.'K  has  been  advised  that  some 
manufacturers  and  distributors  use 
ordinar)-  stock  packages  as  drug 
samples.  The  agency  believes  that  this 
practice  makes  it  difficult  to  distinguish 
samples  from  ordinary  stock  and 


contributes  to  drug  diversion.  FDA 
believes  that  it  is  essential  that  drug 
samples  be  clearly  and  easily 
recognizable. 

Accordingly,  proposed  §  203.38(c) 
would  require  that  each  sample  unit 
bear  a  label  that  clearly  denotes  its 
status  as  a  drug  sample.  An  appropriate 
designation  would  include  (but  not  be 
limited  to)  the  word  "sample"  and  the 
terms  "not  for  sale"  and  "professional 
courtesy  package."  The  proposed 
section  would  also  provide  that  drug 
products  that  are  labeled  or  imprinted 
as  samples  are  deemed  to  be  drug 
samples  within  the  meaning  of  the  act. 

An  article  that  meets  the  statutory 
definition  of  a  drug  sample  that  fails  to 
bear  the  label  required  in  proposed 
§  203.38(c)  would  still  be  a  sample 
despite  the  absence  of  the  required 
label. 

13.  Disposition  of  Drug  Samples  by 
Licensed  Practitioners 

PDMA  permits  manufacturers  and 
distributors  to  distribute  drug  samples 
to  licensed  practitioners  and  to  hospital 
or  health  care  entity  pharmacies  at  the 
request  of  a  licensed  practitioner, 
provided  certain  documents  and  records 
are  created  and  maintained. 

PDMA  restricts  drug  sample 
distribution  to  "licensed  practitioners" 
and  to  hospital  or  health  care  entity 
pharmacies  at  the  request  of  a  "Hcensed 
practitioner."  A  number  of  comments 
asked  FDA  to  define  the  term  "licensed 
practitioner."  For  purposes  of  proposed 
part  203,  FDA  would,  in  proposed 
§  203. 3(o).  define  the  term  "licensed 
practitioner"  to  mean  any  person 
licensed  by  State  law  to  prescribe  drugs. 

Physicians  and  surgeons,  including 
osteopathic  physicians  and  surgeons, 
are  licensed  to  prescribe  drugs  in  every 
State,  as  are  dentists  and  dental 
surgeons.  In  most  States,  podiatrists  and 
optometrists  are  licensed  to  prescribe 
certain  drugs.  In  some  States, 
pharmacists,  physicians'  assistants, 
paramedics,  emergency  medical 
technicians,  certified  nurse 
practitioners,  certified  nurse  midvvives, 
or  other  medical  professionals  or 
paraprofessionals  may  be  licensed  to 
prescribe  drugs,  sometimes  on  their  own 
authority  and  sometimes  on  the 
authority  of  supervising  physicians. 

Some  States  limit  the  authority  to 
prescribe  prescription  drugs  to  specific 
protocols  or  formularies  for  certain 
professionals  or  paraprofessionals.  For 
those  professionals  and 
paraprofessionals,  FDA  follows  the 
requirements  of  those  States  and 
considers  the  authority  to  request  and 
receive  drug  samples  to  be  similarly 
limited. 


Section  503(d)(1)  of  the  act  provides 
that  no  person  may  distribute  any  drug 
sample  unless  the  requirements  set  forth 
in  paragraphs  (d)(2)  and  (d)(3)  of  that 
section  are  followed.  Paragraphs  (d)(2) 
and  (d)(3)  set  forth  detailed 
requirements  for  manufacturers  and 
authorized  distributors  of  record  to 
follow  when  they  distribute  drug 
samples  by  mail  or  common  carrier  and 
by  representatives. 

In  the  section-by-section  analysis  that 
the  Senate  and  House  of  Representatives 
ordered  to  be  published  in  the 
Congressional  Record  when  PDA  was 
introduced  and  passed.  Congress  stated 
that  it  did  not  intend  this  prohibition  to 
restrict  the  provision  of  a  dnig  sample 
to  a  patient  by  a  licensed  practitioner  or 
by  anollier  person  at  the  direction  of  a 
licensed  practitioner  in  certain 
circumstances.  (Congressional  Record, 
August  10,  1992,  p.  S  12061-2;  August 
12,  1992,  p.  H  8107-8  ;  Consequently,  in 
PDA,  Congress  amended  section 
503(d)(1)  oftheact  to  clarify  the 
prohibition  by  stating  that  providing  or 
dispensing  a  drug  sample  in  certain 
circumstances  is  not  considered 
distribution  witliin  the  meaning  of  the 
statute.  The  clarification  specifically 
excludes  from  the  term  "distribute"  the 
provision  of  a  drug  sample  to  a  patient 
by:  (1)  A  practitioner  licensed  to 
prescribe  such  drug,  (2)  a  health  care 
professional  acting  at  the  direction  and 
under  the  superv  ision  of  such  a 
practitioner,  and  (3)  the  pharmacy  of  a 
hospital  or  of  another  health  care  entity 
that  received  the  drug  sample  in 
accordance  with  the  act  and  regulations, 
and  that  is  acting  at  the  direction  of  the 
health  care  practitioner  who  requested 
the  drug  sample. 

A  licensed  practitioner  who  provides 
a  drug  sample  other  than  as  set  forth  in 
section  503(d)(1)  of  the  act  is  engaging 
in  an  act  of  distribution,  and  drug 
sample  distributions  may  be  undertaken 
only  as  permitted  by  PDM.\. 

FDA  advises  that  PDM.^  and  this 
proposed  rule  would  permit  a  licensed 
practitioner  to;  (1)  Dispense  the  drug 
sample  as  set  forth  in  section  503(d)(1) 
of  the  act;  (2)  donate  the  drug  sample  to 
a  charitable  institution  as  provided  for 
in  proposed  §  203.39;  (3)  return  the  drug 
sample  to  the  manufacturer  or 
distributor;  or  (4)  destroy  the  drug 
sample. 

FDA  advises  that  any  person, 
including  a  licensed  practitioner,  is 
prohibited  from  carrying  out  certain  • 
distributions  of  drug  samples, 
including:  (1)  Selling,  purchasing,  or 
trading  (or  offering  to  sell,  purchase,  or 
trade)  any  drug  sample;  (2)  requesting  a 
manufacturer  or  distributor  to  deliver 
any  drug  sample  to  a  retail  pharmacy; 
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(3)  delivering  any  drug  sample  to  a  retail 
pharmacy  to  oe  dispensed  by  the 
pharmacist  to  a  patient  of  the  ticensed 
practitioner  or  other  persons;  (4)  giving 
any  drug  sample  to  a  retail  pharmacy;  or 
(5)  donating  any  drug  sample  to  any 
charitable  institution,  except  as 
provided  in  proposed  §  203.39. 

PDA  singles  out  dispensing  of  drug 
samples  by  health  care  professionals 
who  act  at  the  direction  and  under  the 
supervision  of  licensed  practitioners, 
and  hospital  or  health  care  entity 
pharmacies  that  receive  drug  samples  in 
accordance  with  the  ad  and  regulations 
and  that  act  at  the  direction  of  the 
health  care  practitioners  who  request 
samples.  Thus,  Congress  clearly 
intended  to  distinguish  these  persons 
from  retail  pharmacists.  The  pharmacist 
in  a  retail  pharmacy  is  an  autonomous 
professional  who  is  liceiiseu  by  the 
State  and  supervised  by  the  State  Board 
of  Pharmacy  and  Independently 
dispenses  drugs  to  patients  in  respon.se 
to  a  prescription  written  by  a  separate 
licensed  practitioner. 

A  manufacturer  or  distributor  is 
prohibited  from  delivering  a  drug 
sample  to  any  retail  pharmacy,  and  a 
retail  pharmacy  is  barred  from  receiving 
anv  drug  sampie  hoca  any  person. 
fDA  has  been  advised  that  some 
licensed  practitioners  have  reouffsfed 
that  drug  samples  be  delivered  to  retail 
pharmacies  in  rural,  isolated,  or 
medically  underserved  areas  for 
dispensing  to  the  practitioner's  patients. 
FDA  views  this  practice  as  being 
inconsistent  with  the  accountability  and 
oversight  requirements  imposed  on 
sample  distribution  by  PDMA.  The 
agency  believes  it  makes  enforcement  of 
the  sample  distribution  sections 
difficult,  and  is  a  potential  source  of 
drug  diversion.  Accordingly,  FDA 
advises  that  a  practitioner  should  not 
request  delivery  of  a  drug  sample  to  a 
rtjtail  pharmacy  and  that  a  retail 
pharmacy  should  not  accept  a  drug 
sample  from  a  licensed  practitioner  or 
from  a  manufacturer  or  distributor  to  be 
dispensed  by  the  pharmacist  to  a 
practitioner's  patients  or  to  other 
persons. 

To  cut  off  a  potential  source  of  drug 
diversion  and  promote  enforcement  of 
PDMA.  FDA  advises  licensed 
practitioners  that  they  should  return 
adulterated  or  inisbranded  drug  samples 
to  the  manufacturer  or  distributor,  or 
destroy  them.  Examples  of  drug  samples 
that  may  be  adulterated  or  misbranded 
include,  but  are  not  limited  to  (1) 
Samples  that  have  gone  beyond  the 
labeled  expiration  date,  (2)  samples  that 
are  obviously  discolored,  soiled, 
sjjoiled.  or  otherwise  deteriorated;  (3) 
samples  with  mutilated  or  damaged 


packaging;  and  (4)  samples  with 
labeling  that  is  torn,  adjusted,  or 
modified. 

14.  Donation  of  Drag  Samples  by 
Licensed  Practitioners  to  Charitable 
Institutions 

FDA  is  aware  of  the  practice  whereby 
some  hoensed  practitioners  give 
significant  quantities  of  drug  samples  to 
charitable  institutions,  such  as  free 
clinics,  charity  nursing  homes,  and 
charitable  health  care  entities.  Donated 
drug  samples  a.-e  then  dispensed  by  staff 
of  the  charitable  institutions  to  patients 
or  given  to  domestic  or  overseas 
missions  or  other  charitable  Institutions 
Some  charitable  Institutions  actively 
sohdt  and  collect  donations  of  drug 
samples  from  licensed  practitioners,  and 
it  is  not  uncommon  for  charitable 
Institutions  to  rely  on  donated  drug 
samples  as  a  significant  source  of 
prescription  drugs  for  patient  care.  In 
response  to  concerns  aooul  this  practice, 
FDA  established  procedures  for  drug 
sample  donations  in  Compliance  Policy 
Guide  (CPG)  7132.08,  "CoUection  and 
Charitable  Chstribution  of  Drugs," 
issued  on  October  1,  1980. 

FDA  continues  to  be  concerned  about 
drug  sample  donations.  The  agency 
believes  that  ongoing  donations  of  drug 
samples  by  licejised  practitioners  to 
charitable  institutions  could  be 
consadered  as  being  inconsistent  v^ith 
the  objectives  of  accountability  and 
oversight  of  sample  distribution  that 
PDMA  is  designed  to  provide.  The 
agency  is  concerned  that  this  practice 
could  mtike  enforcement  of  the  sample 
distribution  sections  difficxilt  and 
provide  an  avenue  for  drug  diversion. 

One  of  the  principal  purposes  of 
PDMA  was  to  prevent  drug  diversion. 
The  easiest  way  to  ensure  that 
prescription  drug  samples  will  not  be 
diverted  by  charitable  institutions 
would  be  to  prohibit  such  Institutions 
from  possessing  them.  However, 
Congress  did  not  choose  to  do  so. 
Indeed.  PDMA  explicitly  allows 
prescription  drug  samples  to  be 
delivered  by  a  manufacturer  or 
distributor  to  the  pharmacy  of  a  hospital 
or  health  care  entity  at  the  written 
request  of  a  hcensed  prjctitioner  Such 
a  hospital  or  health  care  entity  may  be 
operated  for  profit  or  as  a  charitable 
institution.  PDMA  is  silent,  however,  as 
to  whether  or  not  there  are  other 
legitimate  means  by  which  a  charitable 
institution  can  acquire  prescription  drug 
samples. 

The  operations  of  not-for-profit 
hospitals,  health  care  entities,  and 
charitable  institutions  were  closely 
scrutinized  by  Congress  before  the 
passage  of  PDMA.  Congress  identified 


sales  of  drugs  acquired  at  below- 
wholesale  prices  bv  hospitals,  health 
care  entities,  and  cliaritable  Institutions 
as  a  source  of  unfair  competition  for 
prescription  drug  wholesalers  who  are 
required  to  pay  the  average  wholesale 
price,  and  suggested  that  such  sales 
could  be  a  source  of  drug  diversion.  (See 
sec  2(7).  PDMA.) 

Congress  also  identified  the  sale  of 
prescription  drug  samples  as  a  source  of 
diversion  (see  sec.  2(b).  PDMA).  but  did 
not  suggest  that  charitable  institutions 
were  pecuUarly  likely  to  engage  in  this 
abuse.  Instead.  Congress  sought  to 
balance  the  need  for  restnctions  that 
would  prevent  unfair  competition  and 
put  an  end  to  diversion  of  prescription 
drug  samples  vrith  the  goals  of 
providing  prescription  drugs  to  all  who 
need  them  and  permitting  the 
distribution,  with  appropriate 
restrictions,  of  prescription  drug 
samples  to  patients 

Congress  did  not  alter  this  balance 
when  in  PDA,  it  revised  the  PDMA 
sample  distribution  restrictions. 

FDA  has  preliminarily  concluded  that 
development  of  a  system  that  would 
permit  licensed  practitioners  to  donate 
excess  quantities  of  prescription  drug 
.samples  to  charitable  Inrtitutions  for 
dispensing  to  patients  ox  for  further 
distribution  to  domestic  or  overseas 
charitable  Institutions  for  dispensing  to 
patients  would  be  consistem  with 
PDMA,  PDA.  and  the  goal  of  providing 
adequate  medical  care  to  patients  in 
need. 

A  system  that  would  permit  such 
donations  with  adequate  restrictions 
would  ensure  wider  opportunities  for 
the  provision  of  medical  care,  inrhiding 
prescription  drugs,  to  patients  in  need, 
and  would,  if  appropriate  controls  were 
established  similar  to  those  goA'emlng 
sample  distribution,  be  consistent  with 
the  language  and  Intent  of  the  statute. 
Controls  would  serve  the  obiectives  of 
accountability  and  oversight  In  the  act 
and  minimize  the  potential  for  drug 
diversion. 

Such  a  system  would  also  prevent  the 
waste  of  significant  quantities  of 
valuable  prescription  drugs  that  have 
been  distributed  as  drug  samples  to 
bcensed  practitioners  who  have  not 
usfKl  or  dispensed  them. 

FDA  believes  that  such  a  system 
should  contain  audit  and  seairity 
protection,  similar  to  those  required  in 
the  statute  for  requRsting  drug  samples 
from  manufacturers  or  distributors  and 
delivering  them  to  licensed 
practitioners,  to  provide  accountability 
and  oversight,  and  to  protect  the  public 
against  dru^  diversion. 

In  designing  such  a  system,  the 
agency  has  kept  tn  mind  that  the  day- 
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to-day  operations  of  licensed 
practitioners,  including  the  provision  of 
prescription  drugs  to  patients,  are 
regulated  primarily  by  the  States.  In 
addition,  there  is  nothing  in  the 
legislative  history  of  PDMA  or  PDA  that 
would  suggest  that  Congress  intended 
FDA  to  become  more  deeply  involved  in 
the  regulation  of  the  activities  of 
licensed  practitioners,  except  to  the 
extent  necessary  to  ensure  that  drug 
samples  are  not  diverted  and  that  they 
do  not,  as  a  result,  become  adulterated 
or  misbranded. 

Accordingly,  the  agency  is  proposing 
to  establish  a  system  of  drug  sample 
donation  controls  m  proposed  §  203.39. 
Proposed  §  203.39  would  set  up  a 
system  that  would  permit  a  licensed 
practitioner  to  donate  a  drug  sample  to 
a  charitable  institution  for  dispensing  to 
a  patient  of  that  institution  or  for 
distribution  to  another  properly 
enrolled  charitable  institution  for 
subsequent  dispensing  to  patients, 
provided  that  the  institution  is  properly 
enrolled  and  certain  requirements  are 
met. 

Under  proposed  §  203.39.  a  charitable 
institution  that  wishes  to  solicit  or 
receive  drug  samples  would  be  required 
to:  (1)  Become  properly  enrolled  by 
notifying  the  agency  of  its  intention  to 
solicit  and  receive  drug  sample 
donations  and  obtaining  a  central  file 
number;  and  (2)  maintain  records  of 
drug  samples  received  as  donations  and 
subsequently  dispensed  or  distributed 
to  other  charitable  institutions. 

A  recipient  charitable  institution  must 
provide  written  certification  of 
compliance  with  all  regulations  to  a 
licensed  practitioner  or  charitable 
institution  that  provides  a  drug  sample 
before  receiving  any  drug  sample 
donation. 

Under  the  proposal,  the  charitable 
institution  or  organization  (defined  as 
one  that  has  been  granted  tax  exempt 
status  by  the  Department  of  the  Treasury 
under  the  requirements  of  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1954)  would  be  required  to  enroll 
with  FDA.  A  charitable  institution 
would  be  enrolled  when  it  has  notified 
the  appropriate  FDA  district  office  that 
it  intends  to  solicit  and  receive  drug 
sam.ples.  has  made  application  to  the 
district  office  for  a  central  file  number, 
and  has  received  the  number.  A 
charitable  institution  would  also  be 
required  to  be  licensed  by  the  State,  if 
required  by  State  law,  and  otherwise 
conform  to  State  law 

Proposed  §  203.39(b)  would  establish 
procedures  that  the  charitable 
institution  would  be  required  to  follow 
for  receiving,  holding,  dispensing,  and 
distributing  donated  drug  samples. 


These  requirements  closely  parallel  the 
statutory  and  proposed  regulatory 
requirements  for  request  and  delivery  of 
drug  samples  by  manufacturers  and 
distributors  to  licensed  practitioners. 

Under  proposed  §  203.39(b)(1).  a 
recipient  charitable  institution  would  be 
required  to  provide  a  written 
identification  document  to  any 
employee  or  agent  authorized  to  act  on 
behalf  of  the  institution  in  soliciting  or 
receiving  donations  of  prescription  drug 
samples.  The  employee  or  agent 
identification  document  would  be  valid 
for  a  limited  term,  but  could  be 
renewed. 

FDA  is  not  proposing  to  delineate  the 
form  and  content  of  the  required 
identification  document,  but  it  should 
be  sufficient  to  readily  identify  the  agent 
or  employee  of  the  charity  and  to 
establish  that  he  or  she  has  the  authority 
to  solicit  and  receive  drug  sample 
donations. 

Such  an  identification  document 
would  be  acceptable  to  the  agency,  for 
example,  if  it:  (1)  Would  be  effective  for 
a  fixed  terra,  e.g..  1  year,  and  would  bear 
an  expiration  date;  (2)  would  include 
the  name,  address,  and  central  file 
number  of  the  charitable  institution;  (3) 
would  exhibit  the  name,  signature,  and 
photograph  of  the  authorized  employee 
or  agent;  and  (4)  would  display  an 
affirmative  statement  that  the  employee 
or  agent  identified  on  the  document  is 
authorized  by  the  institution  to  solicit 
and  receive  donations  of  prescription 
drug  samples  on  behalf  of  the 
institution. 

Proposed  §  203.39(b)(2)  would  require 
each  recipient  charitable  institution  to 
maintain  a  current  listing  of  all  agents 
or  employees  authorized  to  solicit  and 
receive  drug  samples  on  behalf  of  the 
institution.  The  listing  would  also  be 
required  to  include  the  name  and 
telephone  number  of  the  authorized 
agent  or  employee  in  charge  of 
prescription  drug  sample  solicitation, 
receipt,  and  redistribution. 

One  problem  associated  with  drug 
sample  diversion  has  been  the  practice 
of  "shucking"  drug  samples  (separating 
drug  sample  dosage  units  from  their 
sample  packaging  (usually  blister  packs, 
cards,  or  small  boxes)  and  sample 
labehng)  and  repackaging  them  (often  in 
plastic  bags  or  "baggies,"  or  in  other 
nonstandard  containers  with  other 
sample  dosage  units  from  the  same  or 
different  drug  sample  lots  or  production 
nms).  This  repackaging  process  may  be 
accompanied  by  physical  tampering 
with  the  sample  dosage  units  with  sharp 
or  abrasive  instruments  or  with  solvents 
to  remove  imprints  denoting  their  status 
as  samples.  Because  this  practice 
adulterates  and  misbrands  the  samples. 


proposed  §  203.39(b)(3)  would  require 
that  a  drug  sample  could  be  donated  by 
a  licensed  practitioner  or  donating 
charitable  institution  and  could  be 
received  by  a  charitable  institution  only 
in  its  original,  unopened  packaging  with 
its  labeling  intact. 

Proposed  §  203.39(b)(4)  would  permit 
delivery  of  a  donated  drug  sample  to  a 
recipient  charitable  institution  by  mail 
or  common  carrier,  collection  by  an 
authorized  agent  or  employee  of  the 
recipient  charitable  institution,  or 
personal  delivery  by  a  licensed 
practitioner  or  an  authorized  agent  or 
employee  of  the  donating  charitable 
institution.  It  would  direct  that  the 
donor  place  the  donated  drug  samples 
in  a  sealed  carton  for  delivery  to  or 
collection  by  the  recipient  institution. 

Under  proposed  §  203.39(b)(5),  a 
donated  drug  sample  could  not  be 
dispensed  to  a  patient  or  be  distributed 
to  another  charitable  institution  until  a 
licensed  practitioner  or  registered 
pharmacist  at  the  recipient  charitable 
institution  has  examined  it  to  confirm 
that  the  drug  sample  delivered  matches 
the  donation  record  and  that  any 
adulterated  or  misbranded  drug  sample 
is  eliminated.  The  recipient  would  be 
required  to  reject  any  drug  sample  that: 
(1)  Is  out  of  date;  (2)'has  labeling  that 
has  become  mutilated,  obscured,  or 
detached  bom  the  drug  sample 
packaging;  (3)  shows  evidence  of  having 
been  stored  or  shipped  under  conditions 
that  might  adversely  affect  its  stability, 
integrity,  or  effectiveness;  (4)  is  for  a 
drug  product  that  has  been  recalled  or 
is  no  longer  marketed;  or  (5)  is 
otherwise  possibly  contaminated, 
deteriorated,  or  adulterated. 

Proposed  §  203.39(b)(6)  would  require 
recipient  charitable  institutions  to 
dispose  of  any  drug  sample  found  to  be 
unsuitable  by  destroying  it  or  by 
returning  it  to  the  manufacturer  and  to 
maintain  complete  records  of  the 
disposition  of  all  drug  samples 
destroyed  or  returned. 

Proposed  §  203.39(b)(7)  would  require 
that,  if  a  donated  drug  sample  is 
collected  by  an  authorized  agent  or 
employee  of  the  recipient  charitable 
institution  or  is  personally  delivered  by 
a  licensed  practitioner  or  an  authorized 
agent  of  a  donating  charitable 
institution,  the  employee  or  agent  of  the 
recipient  institution  is  to  prepare  at  the 
time  of  collection  or  delivery  a  complete 
and  accurate  donation  record  for  the 
samples.  Both  the  donor  and  recipient 
would  be  required  to  sign  the  donation 
record  when  it  is  created,  and  the  donor 
and  recipient  would  each  retain  a  copy. 

If  a  donated  drug  sample  is 
transferred  by  mail  or  common  carrier, 
the  licensed  practitioner  or  donating 


charitable  institution  would  be  required 
to  prepare  a  donation  record  that  would 
be  signed  by  the  licensed  practitioner  or 
authorized  agent  of  the  donating 
charitable  institution  (§  203.39(b)(8)  and 
(b)(9)).  The  donation  record  would  be 
shipped  with  the  drug  sample.  An 
authorized  agent  or  employee  of  the 
recipient  charitable  institution  would  be 
required  to  countersign  it,  keep  a  copv, 
and  return  a  copy  to  the  licensed 
practitioner  or  donating  charitable 
institution. 

Proposed  §  203.39(b)(9)  would  require 
the  donation  record  to  include:  (1)  The 
name,  address,  and  telephone  number  of 
the  licensed  practitioner  (or  donating 
charitable  institution),  and  the 
practitioner's  professional  title  and  State 
license  number  or  DEA  identification 
number;  (2)  the  manufacturer,  brand 
name,  quantity,  and  lot  or  control 
number  of  the  sample;  (3)  the  date  of  the 
donation;  (4)  the  signature  of  the 
licensed  practitioner  (or  the  signature  of 
the  authorized  agent  of  the  donating 
charitable  institution);  and  (5)  the 
signature  of  the  authorized  agent  or 
employee  of  the  recipient  charitable 
institution. 

The  proposal  would  require  charitable 
institutions  to  maintain  complete  and 
accurate  records  of  donation,  receipt, 
inspection,  inventory,  dispensing, 
redistribution,  destruction,  and  returns 
sufficient  for  complete  accountability 
and  auditing  of  drug  sample  stocks 
(§203.39(b)(10)). 

It  would  also  require  each  recipient 
charitable  institution  to  conduct  an 
inventory  of  drug  sample  stocks,  at  least 
annually,  utilizing  independent 
inventory  personnel,  and  to  prepare  a 
report  reconciling  the  results  of  each 
inventory  wth  the  most  immediate 
prior  inventory.  Inventory  discrepancies 
and  reconciliation  problems  would  be 
required  to  be  investigated  by  the 
charitable  institution  and  reported  to 
FDA(§203.39(b)(ll)). 

Proposed  §  203.39(b)(12)  would 
require  that  a  recipient  charitable 
institution  provide  written  certification 
to  the  licensed  practitioner  or  donating 
charitable  institution  that  it  is  in 
conformity  with  all  the  requirements  of 
proposed  part  203  before  receiving  any 
drug  sample  donation.  Such 
certification,  which  links  the  licensed 
practitioner  with  the  charitable 
institution,  could  be  made  part  of  the 
donation  record. 

Proposed  §  203.39(b)(13)  would 
require  a  recipient  charitable  institution 
to  store  drug  samples  under  conditions 
that  will  maintain  the  samples'  stability, 
integrity,  and  effectiveness,  and  ensure 
that  tne  drug  samples  will  be  free  of 


contamination,  deterioration,  and 
adulteration. 

Proposed  §  203.39(c)  would  also 
specify  that  a  charitable  institution  may 
donate  drug  samples  to  another 
recipient  charitable  institution  for 
dispensing  to  patients,  provided  that  the 
recipient  charitable  institution  meets 
the  appropriate  requL'ements. 

In  addition  to  the  procedure  for  drug 
sample  donations  delineated  in 
proposed  §  203  39,  there  are  alternative 
means  available  for  charities  to  receive 
donated  prescription  drug  products 
from  manufacturers  and  distributors. 
These  include:  (1)  Direct  donations  of 
prescription  drug  stock  by 
manufacturers  or  distributors,  with 
records  of  distribution  and  receipt  being 
maintained  in  accordance  with  State 
regulations;  and  (2)  deliveries  of  drug 
samples  to  charity  hospital  and  healUi 
care  entity  pharmacies  by  manufacturers 
and  distributors  or  their  representatives 
under  the  request  of  a  licensed 
practitioner  in  accordance  with  the 
requirements  set  forth  in  proposed 
§§203.30  and  203.31. 

15.  Free  Distributions  That  Are  Not 
Samples 

There  are  certain  situations  in  which 
manufacturers  and  distributors  may 
deliver  prescription  drugs  at  no  charge 
without  such  free  distributions  being 
samples.  Accordingly,  such 
distributions  are  not  subject  to  the 
recordkeeping  requirements  for 
samples.  Nevertheless,  FDA  believes 
that  States  and  manufacturers  and 
distributors  should  establish 
recordkeeping  requirements  and 
systems,  where  appropriate,  to  prevent 
diversion. 

a.  Distribution  of  drugs  to  indigent 
patients.  As  noted  above,  a  drug  sample 
is  defined  at  proposed  §  203. 3(i)  as  a 
unit  of  a  prescription  drug  that:  (1)  Is 
not  intended  to  be  sold;  and  (2)  is 
intended  to  promote  the  sale  of  the 
drug.  Drugs  that  are  given  free  of  charge 
to  patients  in  some  circumstances  may 
not  necessarily  be  samples.  For 
example,  manufacturers  of  some 
expensive  new  drugs  have  decided  that, 
under  certain  circumstances,  they  will 
arrange  for  hcensed  practitioners  to 
prescnbe  and  dispense  these  drugs  at  no 
charge  or  at  reduced  cost  to  indigent 
patients.  In  FDA's  view,  if  the  objective 
of  this  practice  is  to  ensure  that  patients 
in  need  of  prescription  drugs  will  have 
access  to  them,  whatever  their  financial 
circumstances,  then  it  is  not  a 
promotional  scheme,  and  such  drugs  are 
not  samples  under  section  503(c)(1)  of 
the  act  or  proposed  §  203. 3(i). 

b.  Starter  packs.  Starter  packs  are  also 
not  drug  samples.  Starter  packs  are 


prescription  drug  products  distributed 
without  charge  by  manufacturers  or 
distributors  to  pharmacists  with  the 
intent  that  the  pharmacists  place  the 
prescription  driigs  in  stock  and  sell 
them  at  retail.  Starter  packs  may  be 
distributed  by  manufacturers"  or 
wholesale  distributors'  representatives 
(detailers),  by  mail  or  common  carrier, 
or  by  direct  delivery  from  a 
manufacturer  or  distributor.  Starter 
packs  of  solid  oral  dosage  forms  can  be 
offered  in  ordinary  stock  packages,  in 
special  packaging  comprised  of  unit-of- 
use  or  course-of-treatment  sizes,  or  in 
special  packaging  smaller  than  standard 
stock  packages  whose  sizes  have  no 
relationship  to  treatment  regimens. 

Starter  packs  are  intended  to  "prime 
the  pump"  by  making  a  product 
available  at  no  cost  to  the  pharmacist  so 
the  pharmacist  will  fill  prescriptions 
with  the  manufacturer's  product,  They 
permit  the  patient  and  pharmacist  to 
become  familiar  with  the  manufacturer's 
product.  Starter  packs  are  a  widely  used 
selling  tool  and  thus  are  intended  to 
promote  the  sale  of  the  drug. 
Representatives  often  will  make  a  sales 
presentation  before  delivering  them  or 
at  the  same  time  they  are  delivered. 
PDMA's  definition  of  drug  sample 
sets  up  a  two-element  test  that 
determines  whether  a  particular  item  of 
prescription  drug  is  a  drug  sample.  The 
two-element  test  requires  that  the  drug: 
(1)  Is  not  intended  to  be  sold;  and  (2)  is 
intended  to  promote  the  sale  of  the 
drug.  Starter  packs  meet  the  second 
element  of  the  drug  sample  test  because 
they  are  intended  to  promote  the  sale  of 
a  particular  drug.  However,  even  though 
starter  packs  are  delivered  without 
charge  to  pharmacists,  they  do  not 
conform  to  the  first  element  of  the 
statutory  drug  sample  definition 
because  the  manufacturer  or  distributor 
intends  that  they  be  sold  by  the 
pharmacist.  Accordingly,  starter  packs 
are  not  samples. 

Because  starter  packs  are  not  samples. 
they  are  not  subject  to  the  sample 
restrictions  in  PD.MA.  Instead,  they  are 
subject  to  regulation  as  prescription 
drugs  under  the  act  in  like  manner  as 
stock  shipments  of  prescription  drugs. 
Because  starter  packs  are  not  drug 
samples,  the  request,  receipt,  and 
recordkeeping  requirements  in  PDMA 
for  samples  do  not  apply,  and 
pharmacists  are  free  to  sell  these 
products  at  retail. 

Because  starter  packs  provide 
opportunities  for  diversion  similar  to 
those  presented  by  drug  samples, 
manufacturers,  and  distributors  should 
establish  and  maintain  accounting, 
audit,  and  security  systems  for  starter 
packs  to  guard  against  diversion. 
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c.  Pharmacy'  colleges.  For  many  years, 
manufacturers  have  gi\'en  pharmacy 
schools  and  coHeges  pharmaceutical 
products  for  teaching  purposes.  These 
products  are  given  to  help  the  schools 
tram  pharmacy  students  in  drug 
formulation,  compounding,  packaging, 
and  labeling,  aad  to  familiarize  students 
w:th  dosage  forms.  These  products  are 
not  intended  to  be  distributed  or 
dispensed,  nor  are  they  intended  to 
promote  the  sale  of  the  drug. 
.Accordingly,  the  agenc>'  does  not  view 
prescription  drugs  donated  to  colleges 
of  pharmacy  for  educational  purposes  as 
drug  samples. 

d.  Donations  of  drags  to  charitable 
institutjons.  There  is  nothing  in  PDMA 
or  in  the  legislative  histor\'  of  PDM.\ 
thai  would  suggest  that  PDMA  is 
intended  to  discourage  direct  donations 
by  manufactarers  or  distributors  of  stock 
packages  of  prescription  drug  products 
to  chantabJe  institutions.  Because  these 
donations  provide  patients  with  the 
prescription  drugs  the^-  need  without 
regard  to  cost  and  are  not  intended  to 
promote  the  sale  of  the  drug,  the 
distributions  are  not  sample 
distributions  vvithin  the  meaning  of 
section  503(cKl}  of  the  act  or  proposed 
§203.3(i). 

16  "Bid"  and  "Commeicial"  Samples 

Manufacturers  of  drug  products 
sometunes  take  delivery  of  bulk  drug 
ingredients  or  precursor  specimtms  for 
testing  and  eviluaUon  purposes.  These 
specimens  are  scrutinized  for 
cocapatibility  H-ith  a  manufacturer's 
production  equipment  and  to  determine 
if  they  are  suitable  for  use  in 
formulating  the  drug  products  the 
manufacturer  wishes  to  produce, 
."sometimes,  manufacturers  lake  deliver^' 
of  examples  of  unpackaged  finished 
dosage  forms  to  determine  if  they  are 
suitable  for  use  with  the  m.anufacturer's 
packaging  materials  and  equipment. 
These  specimens,  referred  to  as  "bid"  or 
"comTnerciar*  samples,  are  generally 
delivered  in  limited  quantities  for 
evaluation  purposes. 

The  act  defines  a  drag  sample  as  a 
unit  of  a  drug  subject  to  section  503(b) 
of  the  act  (i^..  a  prescription  drug), 
which  IS  not  intended  to  be  sold  and  is 
intended  to  promote  the  sale  of  the  drug 
(21  U.S.C.  353(c)(1)).  Proposed  §203. 3(i) 
restates  this  definition.  Because  of  the 
statutory  language  and  the  threat  of 
diversion,  persons  who  distribute  "bid" 
or  "commercial"  samples  should  follow 
the  requirements  for  sample  distribution 
set  forth  in  the  act  and  this  proposed 
rule. 


17.  Retail  Pharmacists  and  Drug 
Samples 

Proposed  §  203.40  would  provide  that 
the  presence  in  a  retail  pharmacy  of  any 
drug  sample  shall  be  considered 
evidence  that  the  drug  sample  was 
obtained  b>-  the  retail  pharmacy  in 
violation  of  section  503(c)(1)  of  the  act. 

E.  l\^oiesale  Distribution 

1.  Identify'ing  Statements  ("Pedigrees") 

Section  503(e)(1)  of  the  act  imposed  a 
new  requirement  on  "unauthorized"  or 
"secondary"  wholesale  prescription 
drug  distributors  (wholesale  drug 
distributors  who  are  not  authorized 
distributors  of  record)  to  provide  to  a 
wholesale  distributor  purchaser,  before 
the  compietion  of  a  sale,  a  statement 
identifying  each  sale  of  the  drug  (often 
referred  to  as  a  "statement  of  origin"  or 
"drug  pedigree").  PDA  expanded  this 
requirement  by  speci^ing  the 
information  to  be  included  in  the  drug 
pedigree  and  mandating  that  it  be 
provided  to  retail  pharmacy  buyers  as 
well  as  wholesale  distributor 
purchasers. 

The  pedigree  requirements  for 
unauthorized  distributors  under  PDMA. 
as  later  amended  by  PDA.  have  been  a 
matter  of  continuing  interest  and 
discussion.  These  requirements  affect 
only  unauthorized  wholesale 
distributors  (i.e..  those  w^  do  not  have 
an  ongoing  business  relationship  with  a 
manufacturer  to  distribute  that 
manufacturer's  drugs)  and  impose  upon 
them  more  stringent  requirements  than 
are  imposed  on  authorized  distributors 
of  record. 

Before  passage  of  PDA,  section 
503(e)(1)  of  the  act  required  that  each 
person  engaged  in  the  wholesale 
distribution  of  drugs  subject  to  section 
503(b)  of  die  act  (prescription  drugs) 
who  is  not  an  authorized  distributor  of 
record  of  such  drugs  provide  to  each 
wholesale  distributor  of  such  drugs  a 
statement  identifying  each  sale  of  the 
drug,  including  the  date  of  the  sale, 
before  the  sale  to  such  wholesale 
distributor.  Soon  after  the  enactment  of 
PDM.A.  the  terms  "secondary-"  and 
"unauthorized"  distributors  became 
common  to  describe  persons  who  are 
not  authorized  distributors  of  record, 
and  the  term  "drug  pedigree"  became 
popular  to  describe  the  required 
statement  of  origin. 

in  order  to  make  it  possible  to 
distinguish  between  authorized  and 
unauthorized  distributors,  section 
503(e)(1)  of  the  act  also  required  each 
manufacturer  to  maintain  at  its 
corporate  offices  «  current  hst  of  its 
authorized  distributors.  Tliis 
requirement  was  not  altered  by  PDA, 


which  othen*ise  amplified  the  pedigree 
requirement. 

When  Congress  adopted  section 
503(e)(1)  of  the  act.  it  was  responding  to 
information  uncovered  by  the  Ch-ersight 
Subcommittee  of  the  House  Committee 
on  Energy  and  Commerce.  The 
Committee  found  that  most  counterfeit, 
stolen,  ejcpired.  or  fraudulently  obtained 
drugs  entering  commercial  channels  had 
been  handled  by  distributors  who  were 
not  authorized  to  distribute  the 
manufacturer's  product,  rather  than  by 
the  manufacturer's  authorized 
distributors  Accordingly.  Congress 
imposed  a  more  stringent  reporting 
requirement  on  distributions  by 
unauthorized  distributors,  requiring 
them  to  inform  their  wholesale 
customers  of  all  previous  sales  of  the 
drug  product.  (H.  Rept.  100-76,  p  17.) 

A  number  of  comments  to  the  agency 
after  enactment  of  PDM,\  reflected 
concerns  aoout  application  of  the  drug 
pedigree  requirement.  One  comment 
asked  FDA  to  consider  whether  the  drug 
pedigree  must  include  the  name  and 
address  of  the  seller,  or  whether  a 
general  statement,  such  as  "this 
shipment  of  drugs  came  from  an 
unnamed  authorized  distributor  on 

,  199—,"  or  a 

coded  statement,  such  as  "this  shipment 
of  drugs  came  from  unauthorized 

distributor  (code]  on 

199 — ."  would  comply  with 


PDMA. 

The  agency  stated  its  position  on  the 
form  and  content  of  the  drug  pedigree 
requirement  in  PDNL\  in  a  section  of  the 
August  1, 1988,  information  and 
guidance  letter  to  regulated  industry 
and  other  interested  parties.  The  August 
1,  1988,  letter  requested  that  any  drug 
pedigree  be  in  writing,  that  it  bear  the 
title  "Statement  Identifying  Prior  Sales 
of  Prescription  Drugs  by  Unauthorized 
Distributors  Required  by  the 
Prescriprtion  Drug  Marketing  Act,"  and 
that  it  include  all  necessary  idemifv ing 
information  regarding  all  sales  in  the 
chain  of  distribution  of  the  product, 
starting  with  the  manufacturer  or 
authorized  distributor  of  record.  The 
agency  believed  that  this  was  consistent 
with  the  legislative  history  of  PDMA, 
which  indicated  that  Congress  intended 
that  the  drug  pedigree  be  a  written 
certification  hilly  identifying  the  source 
and  place  from  which  the  drugs  were 
obtained.  (H.  Rept  100-76,  p.  17;  S. 
Rept.  100-202.  p.  7.) 

In  the  August  1,  1988,  letter,  the 
agency  requested  that  the  identifying 
statement  include  the  following 
information.  (1)  The  business  name  and 
address  of  the  source  from  %vhich  the 
drug  was  purchased;  (2^  the  date  of  the 
sale,  and  (3)  the  identity,  strength. 
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container  size,  number  of  containers, 
and  lot  number(s)  of  the  drug.  FDA  also 
requested  that  the  drug  pedigree 
accompany  all  products  purchased  from 
an  unauthorized  distributor,  even  when 
they  are  resold. 

Late  in  1988,  the  ,\merican 
Association  of  Pharmaceutical 
Distributors  (AAPD),  an  organization  of 
wholesale  prescription  drug  distributors 
who  are  not  authorized  distributors  of 
record  for  some  or  all  of  the  products 
they  distribute,  designed  a  form  for  drag 
pedigrees  that  substituted  codes  for 
names  and  addresses.  AAPD's  system, 
which  is  now  reportedly  being  used  by 
its  members  and  certain  nonmembers,  is 
administered  by  an  accountant 
employed  by  AAPD  for  that  purpose. 
The  agency  does  not  know  if  other  code 
systems  exist  that  are  being  used  in 
place  of  the  required  names  and 
addresses  on  drug  pedigrees. 

In  the  months  lotlowing  passage  of 
PDMA,  some  Senators  and  members  of 
Congress  wrote  to  support  coded 
pedigrees  or  pedigrees  that  did  not 
disclose  full  names  and  addresses. 
However,  others  expressed  their  support 
for  full  disclosure  on  drug  pedigrees. 

Even  before  passage  of  PDA,  FDA 
considered  that  Congress  had  intended 
the  PDMA  drug  pedigree  requirement  to 
require  that  each  party  in  a  chain  of 
distribution  be  given  sufficient 
information  to  make  an  informed 
determination  as  to  the  origin  of  drugs 
being  purchased.  In  the  agency's  view, 
general  statements  of  origin  could  not 
provide  sufficient  information  for 
purchasers,  and  coded  statements  that 
made  information  uninteUigible  to 
purchasers  without  the  intervention  of  a 
trade  association  or  regulatory  agency  to 
decipher  the  code,  would  not  provide 
purchasers  with  the  information  that 
Congress  intended  that  they  receive.  In 
FDA's  opinion,  the  only  meaningful 
way  to  identify  the  "source  and  place" 
from  which  drugs  were  obtained  was  to 
require  that  the  identifying  statement 
bear  the  business  name  and  address  of 
each  previous  distributor  and  the  date  of 
each  prior  sale.  Furthermore,  the  only 
meaningful  way  to  identify  fully  the 
drugs  being  described  was  to  provide 
detailed  particulars  about  the  drugs 
being  sold.  FDA  has  stated  this  position 
in  a  number  of  letters,  speeches,  and 
public  comments  since  PDMA  became 
law. 

The  PDA  amendm.ents  to  the  PDMA 
significantly  tightened  the  drug  pedigree 
requirement  and  constitute  Congress' 
latest  word  on  the  issue.  PDA  amended 
section  503(e)(1)  of  the  act  to  require 
that  unauthorized  distributors  provide, 
before  a  sale  takes  place,  a  drug  pedigree 
to  every  wholesale  distributor  or  retail 


pharmacy  customer.  The  drug  pedigree 
is  required  to  identify  all  prior  sales, 
purchases,  or  trades  of  such  drugs  and 
to  specify  by  name  and  address  all 
parties  to  the  transactions.  PDA  also 
states  that  FDA  may  require  additional 
information  or  a  specific  form  for  the 
drug  pedigree. 

As  Congress  stated  in  the  section-by- 
section  analysis  that  accompanied  PDA 
when  it  was  introduced  and  passed,  the 
stricter  language  in  the  PDA  revision 
"makes  it  clear"  that  any  wholesale 
distribution  of  a  prescription  drag  by  an 
unauthorized  distributor,  including  any 
sale  to  another  unauthorized  distributor, 
an  authorized  distributor  of  record,  or  a 
retail  pharmacy,  must  be  preceded  by  a 
full  and  complete  identifying  statement. 
"The  identifying  statement,"  the 
analysis  added,  "must  in  all  cases 
include  the  dates  of  each  transaction 
involving  the  drug  and  the  names  and 
addresses  of  all  parties  to  the 
transaction,  and  must  contain  any  such 
other  information  as  the  Secretary  may 
require."  (Congressional  Record,  page  S 
12061,  August  10,  1992;  page  H  8107. 
August  12,  1992.) 

Passage  of  PDA  thus  gave  added 
emphasis  to  Congress'  intent,  as  stated 
in  the  legislative  history  of  PDMA,  to 
restore  accountability  to  the  wholesale 
sector  of  the  pharmaceutical  market  and 
to  rt?gulate  the  wholesale  distribution  of 
prescription  drug  products,  (H.  Kept. 
100-76,  pp.  16-17;  S.  Rept.  100-202,  p. 
7) 

Proposed  §  203.5C(a)  would  restate 
the  statutory  requirement  that,  before 
the  completion  of  any  wholesale 
distribution  by  an  unauthorized 
wholesaler  to  another  wholesale 
distributor  or  retail  pharmacy,  the  seller 
is  required  to  provide  to  the  purchaser 
a  statement  identifying  each  prior  sale, 
purchase,  or  trade  of  such  drug.  It 
would  require  that  the  drug  pedigree 
include:  (1)  T'he  proprietary  and 
established  name  of  the  drug;  (2)  the 
dosage;  (3)  the  container  size;  (4)  the 
number  of  containers;  (5)  the  drug's  lot 
or  control  number(s);  (6)  the  business 
name  and  address  of  all  parties  to  each 
prior  transaction  involving  the  drug, 
starting  vtnth  the  manufacturer;  and  (7) 
the  date  of  each  previous  transaction 
involving  the  drug. 

2.  Additional  Manufacturing  Processes 

A  manufacturer  applies  at  least  one 
manufacturing  process  to  a  bulk  drug 
substance  or  precursor  product  to 
produce  a  finished  dosage  form  or  a 
precursor  product  that  will  be  further 
manufactured  into  a  finished  dosage 
form.  Each  of  these  processes  produces 
a  changed  product.  Accordingly, 
proposed  §  203.50fb)  specifies  that  a 


manufacturer  who  subjects  a  drug  to  any 
additional  manufacturing  processes  to 
produce  a  different  drug  is  not  required 
to  provide  to  a  purchaser  a  statement 
identifying  the  previous  sales  of  the 
component  drug  or  drugs. 

3.  Authorized  Ehstributor  Lists 

Proposed  §  203.50(c)  would  require 
each  manufacturer  to  maintain  at  the 
corporate  offices  a  current  written  list  of 
all  authorized  distributors  of  record. 
The  term  "authorized  distributor  of 
record"  is  defined  in  proposed 
§  203.3(b)  to  mean  a  distributor  with 
whom  a  manufacturer  has  established 
an  ongoing  relationship  to  distribute 
such  manufacturer's  products.  Because 
an  agreement  by  which  a  single 
shipment  of  drugs  is  distributed  would 
not  constitute  an  ongoing  relationship 
(see  proposed  §  203, 3(r))  that  shipment 
would  not  establish  an  "authorized 
distributor  of  record"  relationship. 

The  proposal  would  also  require  the 
manufacturer's  list  to  specify  whether 
each  distributor  listed  is  authorized  to 
distribute  the  manufacturer's  full 
product  line,  or  only  particular, 
specified  products.  The  proposal  would 
also  require  the  manufacturer  to  update 
the  list  on  a  continuing  basis. 

In  the  PDMA  legislative  history. 
Congress  stated  that  manufacturers'  lists 
of  authorized  distributors  of  record 
should  be  freely  available  to  the  public. 
Accordingly,  FDA  is  also  proposing  that 
each  manufacturer  make  its  hst  of 
authorized  distributors  of  record 
available  on  request  to  the  public  for 
inspection  and  copying, 

4.  Unknown  Origins  or  "Salvaged" 
Drugs 

A  number  of  comments  inquired 
about  persons  that  purchase  lost  or 
abandoned  drxigs  from  transportation 
companies  for  sale  to  licensed 
wholesale  distributors.  This  procedure 
is  sometimes  referred  to  as  drug  salvage, 
although  it  differs  from  the  process 
identified  as  salvaging  in  21  CFR  part 
211.  These  inquiries  suggested  that 
identifying  statements  for  "salvaged" 
drugs  should  list  the  transportation 
company  from  which  the  drugs  were 
"salvaged"  as  the  point  of  origin. 

FDA  believes  that  this  kind  of 
business  operation  carmot  meet  the 
requirements  of  the  CGMP  regulations, 
nor  can  it  operate  in  a  manner 
consistent  with  PDMA's  requirements 
(e.g.,  that  a  wholesale  distributor  give  a 
wholesale  distributor  purchaser  a 
statement  of  origin  for  the  product  being 
sold). 

FDA's  view  is  that  the  requirement  for 
a  statement  of  origin  is  designed  to 
permit  prospective  purchasers  to 


11858 


Federal  Retjister  /  Vol.  59.  No.  49  /  Monday,  March  14.  1994  /  Proposed  Rules 


('>*t-rminp  if  the  source  of  a  drug  is  a 
If^itimate  source,  such  as  an  authorized 
distnbutor  or  spcondar)-  distributor 
licensed  bv  the  State  as  a  wholesale 
distributor.  The  agency-  believes  that  an 
"origin  unknown"  statement  or  a 
statement  that  a  particular  shipment  of 
prescription  drugs  originated  as 
"salvage"  or  that  they  catae  from  a  lost 
shipment  from  uIlkno^\T.  persons  at  an 
unknowm  time  would  not  be  consistent 
with  the  meaning  of  that  provision. 
Thus,  in  FDA's  \iew.  use  of  an  "origin 
unknown"  or  "salvage"  statement 
would  not  meet  the  requirement  for  an 
identifying  statement  under  section 
503(e)(1)  of  the  act. 

5.  State  Licensing  of  Wholesale 
Distributors 

PDMA  established  a  requirement  that 
any  person  engaged  in  the  wholesale 
distribution  in  interstate  commerce  of 
prescription  drugs  in  a  State  be  licensed 
by  the  Slate  in  accordance  with 
guideiines  issued  as  a  final  rule  by  the 
agency  (21  U.S.C.  353(e)(2)).  The  final 
rule  that  set  forth  guidelines  for  State 
licensiag  of  wholesale  prescription  drug 
distritHitors  was  published  in  the 
Federal  Register  of  September  14. 1990 
(55  FK  3B012),  making  the  requirement 
thrtt  any  person  engaging  in  the 
wholesale  distribution  of  prescription 
drugs  in  interstate  commerce  shall  be 
licensed  by  the  State  in  which  it 
operates,  become  effective  September 
15.  1992. 

However.  Congress  passed  PDA, 
which  modified  the  State  licensing 
requirement,  before  the  date  on  which 
the  requirement  would  have  gone  into 
effect.  PDA  amended  section  503(e)  of 
the  act  to  estabUsh  a  temporary  Federal 
registration  prtK^dure  for  wholesale 
prescription  drug  distributors  in  those 
States  that  do  not  hav-e  a  licensing 
program  that  meets  the  Federal 
guidelines 

This  temporary  Federal  wholesale 
distributor  registration  procedure 
expires  on  September  14.  1994.  After 
that  date,  all  persons  engaged  in  the 
wholesale  distribution  of  prescription 
drugs  in  interstate  commerce  are 
required  to  be  licensed  by  the  State. 

FDA  issued  a  letter  to  industr}-  and 
other  interested  persons  on  September 
3.  1992.  that  provides  information  and 
guidance  on  the  procediu^  to  be 
followed  by  wholesale  distributors 
required  to  register  utxier  the  temporary 
Federal  wholesale  distributor 
registration  prf»oedi:re  established  by 
PDA  (See  the  Federal  RegLsler  of 
December  2.  1992  (57  FR  57068).) 


6.  Defining  '"Wholesale  Distribution" 

The  term  "wholesale  distribution"  is 
defined  in  section  503(e)(4)(B)  of  the  act 
as  distribution  of  prescription  drugs  to 
other  than  the  consumer  or  patient,  but 
not  including  intracompany  sales  or 
distributions  of  drugs  described  in 
section  503(c)(3)(B)  of  the  act  The 
exclusions  under  section  503(c)(3)(B)  of 
the  act  are  for  the  purchase  or  other 
acquisition  by  a  hospital  or  other  health 
care  entity  member  of  a  group 
purchasing  organization  of  a  drug  for  its 
own  use  from  the  organization  or  from 
other  hospitals  or  health  care  entity 
members  of  the  organization;  the  sale, 
purchase,  or  trade  of  a  drug  or  an  offer 
to  sell,  purchase,  or  trade  a  drug  by  a 
charitable  organization  to  a  nonprofit 
affiliate  of  the  organization  to  the  extent 
otherwise  permitted  by  law;  the  sale, 
purchase,  or  trade  of  a  drug  or  an  offer 
to  sell,  purchase,  or  trade  a  drug  among 
hospitals  or  other  health  care  entities 
under  common  control;  the  sale, 
purchase,  or  trade  of  a  drug  or  an  offer 
to  sell,  purchase,  or  trade  s  drug  for 
emergency  medical  reasons;  and  the 
sale,  purchase,  or  trade  of  a  drug,  an 
offer  to  sell,  purchase,  or  trade  a  drug, 
or  the  dispensing  of  a  drug  pursuant  to 
a  prescription  executed  in  accordance 
with  section  503(b)  of  the  act. 

These  exclusions  are  part  of  the 
proposed  definition  of  "wholesale 
distribution"  in  proposed  §  203. 3(y). 

For  clarity.  FDA  proposes  to  codify 
additional  exclusions  in  proposed 
§  203. 3(y)  that  have  already  been 
discussed  in  this  notice.  They  are  the 
distribution  of  drug  samples  by 
manufacturers'  and  authorized 
distributors'  representatives;  the  sale, 
purchase,  or  trade  of  blood  and  blood 
components  intended  for  transfusion; 
drug  reshipm.'^nts,  when  conducted  in 
accordance  with  proposed  §  203.23;  and 
drug  returns,  when  conducted  in 
accordance  with  proposed  §  203.24. 

In  addition,  as  discussed  below,  FDA 
is  proposing  to  codify  an  exclusion  from 
the  definition  of  wholesale  distribution 
for  the  sale  of  minimal  quantities  of 
drugs  by  retail  pharmacies  to  licensed 
practitioners  for  office  use. 

For  consistency,  FDA  is  also 
proposing  to  Incorporate  these 
additional  exclusions  in  the  definition 
of  "wholesale  distribution"  at  §  205.3(fl. 

7.  Sales  to  Licensed  Practitioners  by 
Retail  Pharmacies 


In  general,  a  retail  pharmacy  that 
engages  in  the  business  of  selling 
prescription  drugs  to  licensed 
practitioners  i&  a  wholesale  distributor 
that,  since  September  15, 1992.  has  been 
required  to  be  licensed  by  the  State  as     ^ 


a  wholesaler  or  registered  with  FDA  if 
the  State  does  not  have  a  conforming 
licensing  program. 

Licensed  practitioners  often  purchase 
small  quantities  of  drugs  from  retail 
pharmacies  for  office  use.  Many 
wholesale  distributors  are  reluctant  to 
open  accounts  with  individual 
practitioners  for  small  quantities  of 
drugs,  and  some  practitioners  believe 
that  there  is  no  cost-effective,  reasonable 
alternative  for  making  occasional 
purchases  of  small  quantities  of  drugs 
for  office  use. 

The  legislativ-B  history  supports  the 
view  that  Congress  did  not  intend  to 
interfere  with  this  small-scale  practice. 
According  to  the  House  Report,  "Jt  is 
the  express  intent  of  the  Committee  that 
the  scope  of  section  6  include 
distribution  by  *  *  *  all  sellers  of 
prescription  drugs  in  wholesale 
quantities  to  persons  or  firms  other  than 
the  consumer  or  patient."  (H.  Rept.  100- 
76.  p.  17.) 

FDA  believes  that  permitting  the  sale 
of  small  quantities  of  prescription  drugs 
by  retail  pharmacies  to  licensed 
practitioners  for  office  use  without  the 
requirement  of  a  State  wholesale 
distributor's  license  satisfies  a  legitimate 
need  and  is  consistent  with  the  intent  of 
the  statute.  Accordingly,  the  agency  has 
included  language  in  proposed 
§  203. 3(y)  that  would  exclude  the  sale  of 
minimal  quantities  of  drugs  by  retail 
pharmacies  to  licensed  practitioners  for 
office  use  from  the  definition  of 
"wholesale  distribution." 

In  this  context,  sales  of  prescription 
drugs  by  a  retail  pharmacy  to  licensed 
practitioners  for  office  use  will  be 
considered  to  be  minimal  if  the  total 
annual  dollar  volume  of  prescription 
drugs  sold  to  licensed  practitioners  does 
not  exceed  5  percent  of  the  dollar 
volume  of  that  retail  pharmacy's  armual 
prescription  drug  sales. 

If  a  retail  pharmacy  is  engaged  in 
wholesale  sales  of  prescription  drugs  in 
any  amount  after  September  15. 1992, 
the  presumption  will  be  that  the  retail 
pharmacy  is.  in  fact,  a  wholesale 
distributor  that  must  be  licensed  by  the 
State  in  accordance  with  part  205,  or 
registered  with  FDA  if  the  State  does  not 
have  a  conforming  licensing  program, 
unless  it  can  be  shown  that  the  total 
annual  dollar  volume  of  its  sales  to 
licensed  practitioners  does  not  exceed  5 
pETcent  of  the  dollar  volume  of  that 
pharmacy's  annual  prescnption  drug 
sales  and  the  pharmacy  does  not 
otherwise  engage  in  wholesale 
distribution. 
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8.  Sales  to  Whole.sale  Distributors  by 
Retail  Phannacies 

FDA  receivod  a  number  of  questions 
asking  whether  FDMA  prohibits  a  retail 
pharmacy  from  selling  prescription 
drugs  to  a  wholesale  distributor.  FDA 
advises  that  there  is  no  provision  in 
FDMA.  the  final  FDMA  State  licensing 
guidelines,  or  this  proposed  rule  that 
would  prohibit  a  retail  pharmacy  from 
selling  prescription  drugs  to  a  wholesale 
distributor.  However,  a  retail  pharmacy 
that  engages  in  such  sales  would 
become  a  wholesale  distributor  that 
would  be  required  to  provide  the 
wholesale  distributor  purchaser  with  an 
identifj'ing  statement  for  the  drugs  sold 
and  would  be  required  to  have  a  valid 
State  wholesale  distributor  license  or  be 
registered  with  FDA  if  the  State  does  not 
have  a  conforming  licensing  program. 

F.  Request  and  Receipt  Forms,  Reports, 
and  Records 

Proposed  §  203.60  sets  forth  standards 
for  request  and  receipt  forms,  reports, 
and  for  the  creation,  retention,  and 
maintenance  of  records  and  other 
documents  under  proposed  part  203. 
These  requirements,  although 
procedural  in  nature,  are  essential  for 
the  efficient  administration  and 
enforcement  of  FDMA  and  proposed 
part  203 

1    Recordkeeping  Media 

FDA  is  proposing  that  manufacturers 
and  distributars  have  the  option  of 
creating  or  maintaining  records  on 
nonpaper  media.  FDA  believes  that 
recent  technological  advances  compel 
the  agency  to  reexamine  how  the 
requirements  for  written  records 
{including  forms  bearing  WTitten 
signatures)  can  be  satisfied  by  electronic 
media.  FDA  beheves  tliat  greater 
efficiency,  lower  costs,  and  more 
effective  enforcement  can  result  from  an 
effort  to  facilitate  the  development  and 
use  of  photographic,  electronic,  and 
other  nonpaper  devices,  and  media  for 
creation  and  maintenance  of  sample 
requests,  receipts,  records,  and  other 
forms. 

Accordingly,  proposed  §  203.60(a) 
would  permit  request  and  receipt  forms, 
reports,  records,  and  other  documents 
required  by  PDMA^  PDA.  and  this 
proposed  rule  to  be  created  on  paper  or 
on  electronic  media. 

Proposed  §  203.60(b)  would  permit 
request  and  receipt  fonns,  reports, 
records,  and  other  documents  required 
by  FDM-A.  PDA.  and  this  proposal  that 
are  created  on  paper  to  be  maintained 
on  paper  or  by  photographic  or 
electronic  recordation  or  imaging, 
provided  that  appropriate  security  and 


authentication  requirements  are 
followed. 

Proposed  §  203.60(c)  would  permit 
request  and  receipt  forms,  reports, 
records,  and  other  documents  required 
by  FDMA.  PDA.  and  this  proposal  that 
are  created  by  means  of  electronic  data 
entry  and  recordkeeping  equipment  to 
be  stored  using  computer  technologies, 
provided  that  appropriate  security  and 
authentication  requirements  are 
followed. 

Under  this  proposal,  appropriate 
photographic  records  and  electrographic 
records  could  include,  but  not  be 
limited  to,  those  maintained  on 
microfilm,  microcard.  microfiche,  and 
xerographic  copies.  Appropriate 
electronic  records  could  include,  but 
not  be  limited  to.  those  maintained  in 
analog  or  digital  form  or  by  means  of 
image  recording  technology  on 
computer  disks,  cards,  tapes,  memory 
chips,  or  optical  media. 

2.  Security  and  Authentication 
Requirements  for  Request  and  Receipt 
Forms,  Reports,  Records,  and  Other 
Documents 

The  proposed  rule  would  require  that 
any  request  or  receipt  form,  report, 
record,  or  other  docimient,  and  any 
signature  appearing  thereon,  is  to  be 
created,  maintained,  or  transmitted  in  a 
form  that  provides  reasonable  assurance 
of  being;  (1)  Resistant  to  tampering, 
revision,  modification,  or  alteration;  (2) 
preserved  in  accessible  and  retrievable 
fashion;  and  (3)  visible  or  readily  made 
visible  to  permit  copying  or  other  means 
of  duplication  for  purposes  of  review, 
analysis,  verification,  authentication, 
and  reproduction  by  the  person  who 
executed  the  form  or  created  the  record, 
by  the  manufacturer  or  distributor,  and 
by  authorized  personnel  of  FDA  or  other 
regulatory  and  law  enforcement 
agencies. 

3.  Retention  of  Request  and  Receipt 
Forms.  Reports.  Lists.  Records,  and 
Other  Documents 

The  proposed  rule  also  sets  standards 
for  the  retention  of  request  and  receipt 
forms,  reports,  lists,  records,  and  other 
documents.  FDMA  requires  the 
retention  of  certain  records  for  not  less 
than  3  years.  FDA  believes  that,  with 
one  exception,  the  3-year  minimum 
requirement  should  be  extended  to  all 
records  created  and  maintained  under 
the  statute  and  the  proposed  rule  to 
ensure  efficient  enforcement  and 
compliance  operations.  Accordingly,  the 
proposal  would  state  that  any  person 
required  to  create  or  maintain  forms, 
reports,  lists,  or  other  records  under  the 
statute  or  regulations  would  have  to 


retain  them  for  at  least  3  years  after  the 
date  of  their  creation. 

The  agency  believes  that  a  more 
stringent  standard  is  necessary  for  the 
retention  of  records  relating  to  drug 
sample  distribution  because  some  drug 
samples  are  relatively  stable  and  may 
remain  unexpired  even  though  3  or 
more  years  may  have  elapsed  since  they 
were  packaged  and  shipped. 
Accordingly,  the  proposal  would 
require  that  forms,  reports,  or  records 
relating  to  the  distribution  of  drug 
samples  be  retained  for  at  least  3  years 
after  the  date  of  the  record's  creation  or 
the  date  of  expiration  of  a  drug  sample 
for  wliich  the  record  is  being  kept, 
whichever  is  later. 

4.  Availability  of  Forms,  Reports,  Lists, 
and  Records 

Forms,  reports,  fists,  or  other  records 
are  of  little  value  to  FDA  or  other 
regulatory  and  law  enforcement 
agencies,  unless  they  are  readily 
available  for  inspection  and  copying. 
Accordingly,  the  proposal  would 
compel  any  person  required  to  create  or 
maintain  forms,  reports,  lists,  or  other 
records  under  PDN/L'V.  PDA,  or  the 
proposed  rule  to  make  them  available 
upon  request,  in  a  form  that  permits 
copying  or  other  means  of  duphcation, 
to  FDA  or  other  Federal.  State,  or  local 
regulatory  and  law  enforcement  officials 
for  review  and  reproduction. 

5.  Signatures  on  Forms,  Reports,  or 
Records 

By  affixing  a  signature  to  a  document, 
the  person  who  signs  it  is  giving  his  or 
her  personal  verification  of  the  validity 
of  a  document.  For  example,  by  affixing 
a  signature  to  a  drug  sample  request 
form,  the  person  sigiung  it  attests  to  the 
fact  that  he  or  she  is  a  licensed 
practitioner  and  that  he  or  she  has 
requested  delivery  of  a  specific  amount 
and  type  of  drug  sample.  Similarly,  a 
signature  on  a  receipt  verifies  the 
delivery  of  the  drug  samples  to  the 
licensed  practitioner  or  to  the  pharmacy 
of  a  hospital  or  other  health  care  entity. 

FDA  has  preliminarily  concluded  that 
a  valid  signature  need  not  be  made  by 
pen  or  indelible  pencil  on  a  piece  of 
paper.  Instead,  the  agency  believes  that 
in  certain  circumstances  a  valid 
signature  can  be  created  and  recorded 
by  electronic  means. 

Accordingly,  under  proposed  §  203.61 
a  verifiable  signature  may  Ihj  made  by 
use  of  a  writing  or  marking  instrument 
such  as  a  pen,  indelible  pencil,  or 
electronic  stylus  on  electronic  pad. 
Because  some  imprinting  or  copying 
devices  can  be  used  to  forge  or  falsely 
imprint  a  signature,  and  because  false 
signatures  and  forgeries  could  be  an 
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integral  part  of  a  drug  diversion  scheme, 
Jie  proposal  would  prohibit  imprinting 
or  automatic  reproduction  of  a  signature 
by  a  device  or  machine  such  as  a  stamp, 
copier,  or  autopen. 

Proposed  §  203.61  would  establish 
performance  standards  and  special 
security  requirements  for  signatures 
signed  on  electronic  media.  Proposed 
§  203.61(b)  would  require  that  if 
electronic  media  are  used  to  execute 
and  record  signatures,  it  must  be 
installed  and  operated  with:  (1)  A 
system  permitting  visual  review  of  the 
signature;  (2)  a  system  to  detect  or 
inhibit  entr\'  of  a  forged,  traced, 
fraudulent,  or  counterfeit  signature,  i.e., 
authentication  software;  and  (3)  a 
mechanism  that  blocks  alteration  of 
documents  or  signatures  after  the 
signatures  are  made,  i.e  ,  a  locking 
device. 

Persons  interested  in  commenting  on 
electronic  records  and  electronic 
signatures  should  be  aware  that  an 
agency  task  force,  the  FDA  Electronic 
Identification/Signature  Working  Group, 
is  currently  assessing  issues  relating  to 
electronic  signatures  and  recordkeeping. 
In  the  Federal  Register  of  July  21,  1992 
(37  FR  32185),  FDA  pubushed  an 
advance  notice  of  proposed  rulemaking 
(.\NPRM)  entitled  "Electronic 
Identification/Signatures;  Electronic 
Records;  Request  for  Information  and 
Comments."  The  notice  staled  that  the 
agency  is  considering  whether  it  should 
propose  r*»gulations  that  would,  under 
certain  circumstances,  accept  electronic 
signatures  in  place  of  handwritten 
signatures  where  signatures  are 
currently  required  in  Title  21  of  the 
Code  of  Federal  Regulations  and  is 
asking  for  comments  on  any  related 
issues.  Comments  were  to  be  identified 
with  Docket  No.  92N-0251.  The 
working  group  has  reviewed  the 
comments  in  the  docket  and  the  agency 
is  considering  additional  action.  The 
agency's  emerging  position  on 
electronic  signatures  and  records  will  be 
coordinated  with  the  final  PDMA 
policies  requirements  and 
administrative  procedures  rule. 
Suggestions  on  electronic  signatures  and 
other  signature  substitutes  and 
surrogates  made  to  FDA  in  response  to 
this  proposed  rule  will  also  be  made 
available  to  the  working  group  force  for 
its  review. 

G.  Penalties  and  Rewards 

1.  Criminal  Penalties 

Most  violations  of  the  act  are 
punishable  as  misdemeanors,  e.xcept 
that  a  violation  committed  after  a  prior 
conviction,  or  a  violation  committed 
with  the  intent  to  defraud  or  mislead,  is 


punishable  as  a  felony.  In  addition,  FDA 
advises  that  persons  who  knowingly 
make  any  false,  fictitious,  or  fraudulent 
statements  or  representations,  or 
knowingly  make  or  use  any  false  writing 
or  document,  in  any  matter  within  the 
jurisdiction  of  a  Federal  department  or 
agency;  who  engage  in  mail  fraud  or 
wire  fraud;  or  who  otherwise  obstruct 
agency  regulatory  activities  may  be 
subject  to  prosecution  under  Title  18  of 
the  United  States  Code. 

Most  PDMA  violations  are  felonies 
punishable  by  a  prison  term  of  not  more 
than  10  years,  a  fine  of  not  more  than 
$250,000,  or  both.  Felonies  under 
PDMA  include  the  knowing  importation 
of  a  drug  in  violation  of  section 
801(d)(1)  of  the  act;  the  knowing  sale, 
purchase,  or  trade  of  a  drug  or  drug 
sample,  or  the  knowing  offer  to  sell, 
purchase,  or  trade  a  drug  or  drug  sample 
in  violation  of  section  503(c)(1)  of  the 
act;  the  knowing  sale,  purchase,  or  trade 
of  a  drug  coupon;  the  knowing  offer  to 
sell,  purchase,  or  trade  a  drug  coupon, 
or  the  knowing  counterfeiting  of  such  a 
coupon  in  violation  of  section  503(c)(2) 
of  the  act;  or  the  knowing  distribution 
of  drugs  in  violation  of  section 
503(e)(2)(A)  of  the  act.  Misdemeanors 
include  the  distribution  of  a  drug 
sample  in  violation  of  section  503(d)  of 
the  act  and  the  failure  to  comply  with 
the  "pedigree"  requirement  of  section 
503(e)(1)(A)  of  the  act. 

2  Civil  Penalties 

PDMA  also  includes  provisions  for 
civil  penalties  for  certain  violations  of 
the  drug  sample  distribution 
requirements. 

A  manufacturer  or  distributor  who 
distributes  drug  samples  by  means  other 
than  mall  or  common  carrier,  whose 
representative,  in  the  course  of  his  or 
her  employment,  violates  the  PDMA 
prohibition  against  the  sale,  purchase, 
or  trade  or  offer  to  sell,  purchase,  or 
trade  drug  samples,  or  any  State  law 
prohibiting  the  sale,  purchase,  or  trade 
or  offer  to  sell,  purchase,  or  trade  drug 
samples,  is,  upon  conviction  of  the 
representative,  subject  to  civil  penalties 
as  follows:  (1)  A  dvil  penalty  of  not 
more  than  $50,000  for  each  of  the  first 
two  such  violations  resulting  in  a 
conviction  of  any  representative  of  the 
manufacturer  or  distributor  in  any  10- 
year  period;  and  (2)  a  civil  penalty  of 
not  more  than  $1,000,000  for  each 
violation  resulting  in  a  conviction  of 
any  representative  after  the  second 
conviction  in  any  10-year  period. 

A  manufacturer  or  distributor  who 
fails  to  report  to  FDA  any  conviction  of 
one  of  its  representatives  for  violations 
of  section  503(c)(  1 )  of  the  act  or  any 
State  law  that  prohibits  the  sale. 


purchase,  or  trade  of  a  drug  sample  (or 
the  offer  to  sell,  purchase,  or  trade  a 
drug  sample)  is  subject  to  a  civil  penalty 
of  not  more  than  $100,000. 

In  the  Federal  Register  of  May  26, 
1993  (58  FR  30680),  FDA  published  a 
proposed  rule  on  procedures  for 
administrative  hearings  on  civil  money 
penalties,  including  penalties  under 
PDMA.  FDA  published  a  correction  to 
this  proposal  in  the  Federal  Register  of 
July  27, 1993  (58  FR  40103). 

3.  Rewards 

Section  7  of  PDMA  (section  303(t)(5) 
of  the  act)  provides  that  a  person  who 
provides  information  leading  to  the 
institution  of  a  criminal  proceeding 
against,  and  conviction  of,  a  person  for 
the  sale,  purchase,  or  trade  of  a  drug 
sample,  or  the  offer  to  sell,  purchase,  or 
trade  a  drug  sample  in  violation  of 
section  503(c)(1)  of  the  act,  is  entitled  to 
one-half  of  the  criminal  fine  imposed 
and  collected  for  such  violation,  but  not 
more  than  $125,000.  The  proposed  rule 
provides  in  §  203.70  that  an  application 
for  such  a  reward  be  made  to  the 
Director,  Office  of  Compliance,  of  the 
appropriate  Center. 

H.  Technical  Amendment  to  State 
Licensing  Guideline 

FDA  is  proposing  a  technical 
amendment  to  the  storage  and  handling 
requirements  of  the  State  hcensing 
guideline  at  §  205.50(c)  to  clarify  the 
agency's  intention  that  the  paragraph 
require  that  prescription  drugs  be  stored 
at  appropriate  temperatures  in 
accordance  with  the  requirements  of  the 
22d  edition  of  the  U.S.  Pharmacopoeia 
(U.S.P.  XXII),  the  current  edition  of  that 
compendium. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  principles  set  out  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Elxecutive  Order. 

Most  of  the  requirements  in  this 
proposed  rule  have  already  been 
implemented  by  the  regulated  industry 
in  response  to  PDMA's  enactment, 
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FDA's  guidance,  and  industry  trade 
associations'  recommendations. 

The  regulatory  costs  of  this  proposal, 
which  are  due  to  increased  paperwork 
requirements,  were  calculated  by 
multiplying  an  estimate  of  the  time 
necessary  to  complete  the  paperwork  for 
each  section  by  an  hourly  wage  rate  of 
S44.99.  The  agency  estimates  that 
nonprofit  health  care  organizations 
(hospitals  and  charitable  organizations) 
will  require  roughly  76.100  hours  to 
complete  the  paperu-ork,  at  a  cost  of  just 
over  S3. 4  million  (76,000  hours  X 
S44.99)  annually.  Pharmaceutical 
manufacturers  and  distributors  will 
need  about  476.000  hours  to  comply 
with  the  paperwork  requirements,  at  a 
cost  of  around  S21.4  miUion  (476,000 
hours  X  $44.99)  annually.  In  total, 
therefore,  the  industry  will  utilize 
552.000  hours  (76,000  +  476,000)  and 
spend  approximately  $24.8  million  (3.4 
million  +  21.4  milhon)  to  complete  the 
paperwork  requirements.  Further  details 
for  these  estimates  are  included  with  the 
agency's  paperwork  reduction  package, 
prepared  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 

The  Regulator)'  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Most  of  the  requirements  in  this 
proposed  rule  have  already  been 
implemented  by  the  regulated  industry, 
including  small  entities,  in  response  to 
PDNLA's  enactment.  FDA's  guidance, 
and  industry  trade  association 


recommendations.  Consequently,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  under  the 
Regulatory  Flexibility  Act,  no  further 
analysis  is  required. 

IV.  Executive  Order  12612:  Federalism 

Executive  Order  12612  requires 
Federal  agencies  to  examine  carefully 
regulatory  actions  to  determine  if  they 
would  have  a  significant  impact  on 
federalism.  Using  the  criteria  and 
principles  set  forth  in  the  Order,  the 
agency  has  considered  the  impact  of  this 
proposed  rule  on  the  States,  on  their 
relationship  with  the  Federal 
government,  and  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

FDA  is  publishing  this  proposed  rule 
to  set  forth  agency  policies  and 
requirements  and  provide 
administrative  procedures,  information, 
and  guidance  for  those  sections  of 
PDMA  that  are  not  related  to  State 
licensing  of  wholesale  drug  distributors. 
Because  enforcement  of  these  sections 
of  PDMA  is  a  Federal  responsibility, 
there  should  be  little,  if  any,  impact  on 
the  States  from  this  rule,  if  it  is 
finalized. 

FDA  certifies  that  it  has  examined  this 
proposed  rule.  Because  it  has  little,  if 
any,  effect  on  federalism  issues,  as 
stated  above,  and  because  any  effects  are 
not  significant,  this  proposed  rule  does 
not  require  an  assessment  under 
Executive  Order  12612. 


V.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  title,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Prescription  Drug  Marketing  Act 
of  1987;  Policies.  Requirements,  and 
Administrative  Procedures. 

Description.  The  information 
requirements  contained  in  the  proposed 
rule  would  collect  information  from 
establishments  engaged  in  the 
reimportation  and  wholesale 
distribution  of  drugs  subject  to  section 
503(b)  of  the  act;  the  sale,  purchase  or 
trade  (or  offer  to  sell,  purchase,  or  trade) 
of  prescription  drugs  by  hospitals, 
health  care  entities,  and  charitable 
institutions;  and  the  distribution  of 
prescription  drug  samples. 

Description  of  Respondents: 
Businesses,  hospitals,  health  care 
entities,  charitable  institutions,  and 
other  for-profit  and  not-for-profit 
organizations;  small  businesses  or 
organizations. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 


Annual 

numt>er  of 

respondents 


Annual  fre- 
quency 


AvefBge 

burden  pef 

response 


Annual  txir- 
den  hours 


203.11  _ 

2G3.23(b),  (c)  

203.24  

203.30(a),  (b).  (c) 

203.31(a).  (b).  (c) 

203.31(d) 

203.31(e) „ 

203.31(f) 

203.34  

203.37(a) 

203.37(b)  ..._„ 

2G3.37(c)  

203.37(d) 

203.39{a)(2)(i)  

203.39(b)(1).  (2).  (6),  (7),  (8),  (9),  (10).  (12) 

203.39(b)(11),  (14) 

203.50(a)  

203.50(C)  .„ „„ 


12 

44,469 

44,469 

34,000 

34,000 

27,200 

4,700 

12 

4,700 

48 

1,200 

2 

4.700 

6,800 

300 

6,800 

125 

4,700 


1 

2 

3 

120 

480 


30  mm 
15  min 
20  min 

1  min 

1  mtn 
30  min 

1  min 
30  mm 
24hrs 
30  min 
60  min 
30  min 
15  min 
15  min 

3  hrs 
60  mm 
30  min 
90  mm 


6.00 

22,234.00 

44,469.00 

68,000.00 

272,000.00 

13.600.00 

78.33 

6.00 

112.800.00 

24.00 

1,200.00 

6.00 

1.175.00 

1 .700.00 

900.00 

6.800.00 

62.50 

7.050.00 


Total  burden  hours 


552.1 1 1 .33 


The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 


of  these  information  collections. 
Interested  persons  are  requested  to  send 


comments  regarding  this  burden 
estimate  or  any  other  aspect  of 
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thiscollection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
FDA's  Dockets  Management  Branch 
(address  above),  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  rm.  3208,  New  Executive  Office 
Bldg..  Washington,  DC  20503,  Attn.; 
Desk  Officer  for  FDA. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(aK7)  and  (a)(8)  that  this 
action  is  of  a  type  that  does  not 
indi\idualiy  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VTI.  Request  for  Comments 

Interested  persons  may.  on  or  before 
May  30.  1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  203 

Drugs,  Labeling,  Manufacturing, 
Prescription  drugs.  Reporting  and 
recordkeeping  requirements, 
Warehouses. 

21  CFR  Part  205 

Intergovernmental  relations. 
Prescription  drugs,  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Warehouses. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authonty  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Title  2 1  of  the  Code  of  Federal 
Rpguldtions  be  amended  as  follows: 

1.  Part  203  is  added  to  read  as  follows; 

PART  203— PRESCRIPTION  DRUG 
MARKETING 

Subpart  A— General  Provisions 

Sec. 

203.1  Scope. 

203  2  Purpose 

203.3  Definitions 

Subpart  B— Reimportation 

203  10     Restrictions  on  reimportation. 

203.11  Applications  for  reimportation  to 
provide  emergency  medical  care. 

203.12  An  appeal  from  an  adverse  decision 
by  the  district  office. 


Subpart  C — Sales  Restrictions 

203  20    Sales  restrictions. 

203.22    Exclusions. 

203  23    Revocation  of  acceptance  and 

reshipment 
203.24  Returns. 

Subpart  0 — Samples 

203.30  Sample  distribution  by  mail  or 
common  carrier. 

203.31  Sample  distribution  by  means  other 
than  mail  or  commoncarrier  (direct 
delivery  by  a  representative  or  detailer). 

203.32  Drug  sample  storage  and  handling 
requirements. 

203.33  Drug  sample  forms. 

203.34  Policies  and  procedures; 
administrative  systems. 

203.35  Standing  requests. 

203.36  Fulfillment  houses,  shipping  and 
mailing  services.coraarketing 
agreements,  and  third  party 
recordkeeping. 

203.37  Investigation  and  notification 
requirements. 

203. 38  Sample  lot  or  control  numbers; 
labeling  of  sample  units. 

203  39    Donation  of  drug  samples  to 

charitable  institutions. 
203.40    Retail  pharmacists  and  drug 

samples. 

Subpart  E— Wholesale  Distribution 

203.50    Requirements  for  wholesale 
distribution  of  prescriptiondrugs. 

Subpart  F — Request  and  Receipt  Forms, 
Reports,  and  Records 

203.60  Request  and  receipt  forms,  reports, 
and  records. 

203.61  Signatures. 

Subpart  G — Rewards 

203.70    Application  for  a  reward. 

Authority:  Sees.  301,  303,  501,  502,  503, 
510,  701,  704.  801  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  331,  333,  351. 
352,353,360,371,374.381). 

Subpart  A — General  Provisions 
§203.1    Scope. 

This  part  sets  forth  procedures  and 
requirements  pertaining  to  the 
reimportation  and  wholesale 
distribution  of  prescription  drugs, 
including  both  bulk  drug  substances 
and  finished  dosage  forms,  and  to  the 
sale,  purchase,  or  trade  (or  the  offer  to 
sell,  purchase,  or  trade)  of  prescription 
drugs,  including  bulk  drug  substances, 
by  hospitals,  health  care  entities,  and 
charitable  institutions,  and  to  the 
distribution  of  prescription  drug 
samples.  Blood  and  blood  components 
intended  for  transfusion  are  excluded 
from  the  restrictions  in  and  the 
requirements  of  the  Prescription  Drug 
Marketing  Act  of  1987  and  the 
Prescription  Drug  Amendments  of  1992. 


§203.2    Purpose. 

The  purpose  of  this  part  is  to 
implement  the  Prescription  Drug 
Marketing  Act  of  1987  and  the 
Prescription  Drug  Amendments  of  1992, 
except  for  those  sections  relating  to 
State  licensing  of  wholesale  distributors 
(see  part  205  of  this  chapter),  to  protect 
the  public  health,  and  to  protect  the 
public  against  drug  diversion  by 
estabhshing  procedures,  requirements, 
and  minimum  standards  for  the 
distribution  of  prescription  drugs  and 
prescription  drug  samples. 

§203.3    Definitions. 

(a)  The  act  means  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  as  amended  (21 
use.  301  et  seq  ). 

(b)  Authorized  distributor  of  record 
means  a  distributor  with  whom  a 
manufacturer  has  established  an 
ongoing  relationship  to  distribute  such 
manufacturer's  products. 

(c)  Blood  means  whole  blood 
collected  from  a  single  donor  and 
processed  either  for  transfusion  or 
further  manufacturing. 

(d)  Blood  component  means  that  part 
of  a  single-donor  unit  of  blood  separated 
by  physical  or  mechanical  means. 

(e)  Bulk  drug  substance  means  any 
drug  or  drug  component  furnished  in 
other  than  finished  dosage  form  that  is 
intended  to  furnish  pharmacological 
activity  or  other  direct  effect  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  to  affect  the 
structure  or  any  function  of  the  body  of 
humans. 

(fl  Charitable  institution  or  charitable 
organization  means  a  nonprofit  hospital, 
health  care  entity,  organization, 
institution,  foundation,  association,  or 
corporation  that  has  been  granted  an 
exemption  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended. 

(g)  Common  control  means  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person  or 
an  organization,  whether  by  owmership 
of  stock,  voting  rights,  by  contract,  or 
otherwise. 

(h)  Distribute  means  to  sell,  offer  to 
sell,  deliver,  or  offer  to  deliver  a  drug  to 
a  recipient,  except  that  the  term 
"distribute"  does  not  include  the 
providing  of  a  drug  sample  to  a  patient 
by; 

(1)  A  practitioner  hcensed  to 
prescribe  such  drug; 

(2)  A  health  care  professional  acting  at 
the  direction  and  under  the  supervision 
of  such  a  practitioner;  or 

(3)  T^e  pharmacy  of  a  hospital  or  of 
another  health  care  entity  that  is  acting 
at  the  direction  of  such  a  practitioner 
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and  liiat  received  such  sample  in 
accordance  with  the  act  and  regulations. 

(i)  Drug  sample  means  a  unit  of  a 
prescription  drug  that  is  not  intended  to 
be  sold  and  is  intended  to  promote  the 
sale  of  the  drug. 

())  Drug  coupon  means  a  form  that 
may  be  redeemed,  at  no  cost  or  at 
reduced  cost,  for  a  drug  that  is 
prescribed  Ln  accordance  with  section 
503(b)  of  the  act. 

(k)  Emergency  medical  reasons 
include,  but  are  not  limited  to.  transfers 
of  a  prescription  drug  between  health 
care  entities  or  from  a  health  care  entity 
to  a  retail  pharmacy  to  alleviate  a 
temporary  shortage  of  a  prescription 
drug  arising  from  delays  in  or 
interruption  of  regular  distribution 
schedules;  sales  to  nearby  emergency 
medical  services,  i.e.,  ambulance 
companies  and  fire  fighting 
organizations  in  the  same  State  or  same 
marketing  or  service  area,  or  nearby 
licensed  practitioners,  of  drugs  for  use 
in  the  treatment  of  acutely  ill  or  injured 
persons;  provision  of  minimal 
emergency  supplies  of  drugs  to  nearby 
nursing  homes  for  use  in  emergencies  or 
during  hours  of  the  day  when  necessary 
drugs  cannot  be  obtained;  and  transfers 
of  prescription  drugs  by  a  retail 
pharmacy  to  another  retail  pharmacy  to 
alleviate  a  temporary  shortage;  but  do 
not  include  regular  and  systematic  sales 
to  licensed  practitioners  of  prescription 
drugs  that  will  be  used  for  routine  office 
procedures. 

(1)  FDA  means  the  U.S.  Food  and  Drug 
Administration. 

(m)  Group  purchasing  organization 
means  any  entity  established, 
maintained,  and  operated  for  the   , 
purchase  of  prescription  drugs  for 
distribution  exclusively  to  its  members 
with  such  membership  consisting  solely 
of  hospitals  and  health  care  entities 
bound  by  written  contract  with  the 
entity. 

(n)  Health  care  entity  means  any 
person  that  provides  diagnostic, 
medical,  surgical,  or  dental  treatment,  or 
chronic  or  rehabilitative  care,  but  does 
not  include  any  retail  pharmacy  or  any 
wholesale  distributor.  A  person  cannot 
simultaneously  be  a  "health  care  entity" 
and  a  retail  pharmacy  or  wholesale 
distributor. 

(o)  Licensed  practitioner  means  any 
person  licensed  by  State  law  to 
prescribe  drugs. 

(p)  Man u/acf urer  means  any  person 
who  is  a  manufacturer  as  defined  by 
§201.1  of  this  chapter. 

(q)  Monprofit  affiliate  means  any  not- 
for-profit  organization  that  is  either 
associated  with  or  a  subsidiary  of  a 
charitable  organization  as  defined  in 


section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954. 

(r)  Ongoing  relationship  means  an 
association  that  exists  when  a 
manufacturer  and  a  distributor  enter 
into  a  written  agreement  under  which 
the  distributor  is  authorized  to  sell  the 
manufacturer's  products  for  a  period  of 
time  or  for  a  number  of  shipments,  at 
least  one  sale  is  made  under  that 
agreement,  and  the  name  of  the 
authorized  distributor  of  record  is 
entered  on  the  manufacturer's  list  of 
authorized  distributors  of  r(?cord. 

(s)  PDA  means  the  Prescription  Drug 
Amendments  of  1992. 

(t)  PDMA  means  the  Prescription  Drug 
Marketing  Act  of  1987. 

(u)  Person  includes  any  individual, 
partnership,  corporation,  or  association. 

(v)  Prescription  drug  means  any  drug 
(including  any  biological  product, 
except  for  blood  and  blood  components 
intended  for  transfusion  or  biological 
products  which  are  also  medical 
devices)  required  by  Federal  law 
(including  Federal  regulation)  to  be 
dispensed  only  by  a  prescription, 
including  finished  dosage  forms,  bulk 
drug  substances,  and  active  ingredients 
subject  to  section  503(b)  of  the  act. 

(w)  Representative  means  an 
employee  or  agent  of  a  drug 
manufacturer  or  distributor  who 
promotes  the  sale  of  prescription  drugs 
to  licensed  practitioners  and  who  may 
solicit  or  receive  WTitten  requests  for  the 
delivery  of  drug  samples.  A  detailer  is 
a  repi-esentative. 

(x)  Sample  unit  means  a  packet,  card, 
blister  pack,  bottle,  container,  or  other 
single  package  comprised  of  one  or 
more  dosage  units  of  a  prescription  drug 
sample,  intended  by  the  manufacturer 
or  distributor  to  be  distributed  by  a 
licensed  practitioner  to  a  patient  in  an 
unbroken  or  unopened  condition. 

(y)  Wholesale  distribution  means 
distribution  of  prescription  drugs  to 
persons  other  than  a  consumer  or 
patient,  but  does  not  include: 

(1)  Intracompany  sales; 

(2)  The  purcnase  or  other  acquisition 
by  a  hospital  or  other  health  care  entity 
that  is  a  member  of  a  group  purchasing 
organization  of  a  drug  for  its  ovmi  use 
from  the  group  purchasing  organization 
or  from  other  hospitals  or  health  care 
entities  that  are  members  of  such 
organizations; 

(3)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  by  a  charitable  organization 
to  a  nonprofit  affiliate  of  the 
organization  to  the  extent  otherwise 
permitted  by  law; 

(4)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  among  hospitals  or  other 


health  care  entities  that  are  under 
common  control. 

(5)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  for  emergency  medical 
reasons; 

(6)  The  sale,  purchase,  or  trade  of  a 
drug,  an  offer  to  sell,  purchase,  or  trade 
a  drug,  or  the  dispensing  of  a  drug 
under  a  prescription  executed  in 
accordance  w  ith  section  503(b)  of  the 
act; 

(7)  The  distribution  of  drug  samples 
by  manufacturers'  and  authorized 
distributors'  representatives; 

(8)  The  sale,  purchase,  or  trade  of 
blood  or  blood  components  intended  for 
transfusion; 

(9)  The  reshipment  of  drugs,  when 
conducted  in  accordance  with  §  203.23; 

(10)  Drug  returns,  when  conducted  in 
accordance  with  §  203.24;  or 

(11)  The  sale  of  minimal  quantities  of 
drugs  by  retail  pharmacies  to  licensed 
practitioners  for  office  use. 

(z)  Wholesale  distributor  means  any 
person  engaged  in  wholesale 
distribution  of  prescription  drugs, 
including,  but  not  limited  to, 
manufacturers;  repackers;  own-label 
distributors;  private-label  distributors; 
jobbers;  brokers;  warehouses,  including 
manufacturers'  and  distributors' 
warehouses,  chain  drug  warehouses, 
and  wholesale  drug  warehouses; 
independent  wholesale  drug  traders; 
and  retail  pharmacies  that  conduct 
wholesale  distributions. 

Subpart  B — Reimportation 

§203.10    Restrictions  on  reimportation 

No  prescription  drug  that  was 
manufactured  in  a  State  and  exported 
from  the  United  States  may  be 
reimported  by  anyone  other  than  its 
manufacturer,  except  that  FDA  may 
grant  permission  to  a  person  other  than 
the  manufacturer  to  reimport  a 
prescription  drug  if  it  deems  such 
reimportation  is  required  for  emergency 
medical  care. 

§  203.1 1     Applications  tor  reimportation  to 
provide  emergencymedical  care. 

(a)  Applications  for  reimportation  for 
emergency  medical  care  are  required  to 
be  submitted  to  the  director  of  the  FDA 
District  Office  in  the  district  where 
reimportation  is  sought  (addresses 
found  in  §  5.115  of  this  chapter). 

(b)  AppUcations  for  reimportation  to 
provide  emergency  medical  care  will  be 
reviewed  and  approved  or  disapproved 
by  each  district  office. 

§  203.12    An  appeal  from  an  adverse 
decision  by  tt>«  district  oflice. 

An  appeal  from  an  adverse  decision 
by  the  district  office  invoh  ing 
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prescription  human  drugs  other  than 
biological  products  may  be  rr.ade  to  the 
Office  of  Compliance  (HFD-300).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Adinirustration.  7500  Standish 
PI..  Rockvilie,  .MD  20855.  .An  appeal 
from  an  adverse  decision  by  the  district 
office  involving  prescription  human 
biological  products  may  be  made  to  the 
Office  of  Qimpliance  (HFM-600), 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Dmg 
Administration.  1401  Rockville  Pike, 
RorkviDe.  MD  20852. 

Subpart  C — Sales  Restrictions 

§  203.20    Safes  restricttors. 

Lxcept  as  provided  in  §§203.22. 
203.23,  and  203.24.  no  person  may  sell, 
purchase,  or  trade,  or  offer  to  sell, 
purchase,  or  trade,  any  prescription 
drug  that  was: 

(aj  Purchased  by  a  public  or  private 
hospital  or  other  health  care  entity;  or 

(b)  Donated  or  supphed  at  a  reduced 
pnce  to  a  charitable  organization. 

$203.22    Exc«us>ona. 

Section  203.20  does  not  apply  to: 

(a)  The  purchase  or  other  acquisition 
of  a  drug  for  its  own  use  by  a  hospital 
or  other  health  care  entity  that  is  a 
member  of  a  group  purchasing 
organization  from  the  group  purchasing 
organization  or  from  other  hospitals  or 
health  care  entities  that  are  members  of 
the  organization. 

(b)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  dpig  by  a  charitable  organization 
to  a  nonprofit  affiliate  of  the 
organization  to  the  extent  otherwise 
permitted  by  law. 

(c)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  among  hospitals  or  other 
health  care  entities  that  are  under 
common  control. 

(d)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
t.'ade  a  drug  for  emergency  medical 
reasons 

|e)  The  sale,  purchase,  or  trade  of  a 
drug,  an  offer  to  sell,  purchase,  or  trade 
a  drug,  or  the  dispensing  of  a  drug 
under  a  valid  prescription. 

(f)  The  sale,  purchase,  or  trade  of  a 
drug  or  the  offer  to  sell,  purchase,  or 
trade  a  drug  by  hospitals  or  health  care 
entities  owned  or  operated  by  Federal, 
State,  or  local  goveminental  units  to 
other  hcjspitals  or  health  care  entities 
ovimed  or  operated  by  Federal,  State,  or 
local  governmental  units. 

(g)  The  .sale,  purchase,  or  trade  of,  or 
the  offer  to  sell.  purtAase,  or  trade. 
blood  or  blood  components  intended  for 
transfusion. 


$  203.23    Revocation  of  acceptance  and 
reshipment 

The  revocation  of  a  sale  and  purchase 
transaction  by  a  hospital,  health  care 
entity,  or  charitable  institution  because 
of  a  mistake  in  ordering  or  debvery  and 
the  reshipment  of  the  prescription  drug 
to  a  manufacturer  or  wholesale 
distributor  for  a  credit  or  refund  are 
exempt  from  the  prohibitions  in 
§  203.20,  provided  that: 

|a)  The  hospital,  health  care  entity,  or 
charitable  Institution  ships  the  drug 
back  to  the  manufacturer  or  distributor 
from  which  the  drug  was  received 
within  10  working  days  of  receipt; 

(b)  The  reshipment  is  made  under 
proper  conditions  for  storage,  handling, 
and  shipping;  and  written 
documentation  showing  that  proper 
conditions  v^^re  maintained  is  provided 
to  the  manufacturer  or  distributor  to 
whom  the  drug  is  reshipped; 

(c)  If  reshipped  to  the  wholesale 
distributor,  the  hospital,  health  care 
entity,  or  charitable  Institution  provides 
written  notice  to  the  manufacturer  of  the 
revocation  and  reshipment  that  Includes 
the  following  information: 

|1)  The  name  and  address  of  the 
hospital,  health  care  entity,  or  charitable 
institution; 

(2)  The  name  and  address  of  the 
manufacturer  and  wholesale  distributor; 

(3)  The  product  name  and  lot  number; 

(4)  The  quantity  involved  in  the 
revocation  and  reshipment;  and 

(5)  The  date  of  the  revocation  and 
reshipment. 

$203.24    Returns. 

The  return  of  a  prescription  drug 
purchased  by  a  hospital  or  health  care 
entity,  or  acquired  at  a  reduced  price  by 
or  donated  to  a  charitable  institution,  to 
the  manufacturer  or  the  wholesale 
distributor  that  sold,  donated,  or 
supplied  the  prescription  drug,  is 
exempt  from  the  prohibitions  in 
§  203.20.  provided  that: 

(a)  The  hospital,  health  care  entity, 
charitable  institution,  or  wholesale 
distributor  notifies  the  manufacturer 
that  the  prescription  drug  product  has 
been  returned  to  the  wholesale 
distributor; 

(b)  The  hospital,  health  care  entity,  or 
charitable  institution  documents  the 
return  by  filling  out  a  credit  memo 
specifying: 

(1)  The  name  and  address  of  the 
hospital,  health  care  entity,  or  charitable 
Institution; 

(2)  The  name  and  address  of  the 
manufacturer  or  wholesale  distributor 
from  which  it  was  acquired; 

(3)  The  product  name  and  lot  or 
control  number; 

(4)  The  quantity  returned;  and 


(5)  The  date  of  the  return. 

(c)  The  hospital,  health  care  entity,  or 
charitable  institution  forwards  a  copy  of 
each  credit  memo  to  the  manufacturer 
and  retains  a  copy  of  each  credit  memo 
for  its  records; 

(d)  The  value  of  any  credit,  refjnd,  or 
exchange  for  the  returned  product  does 
not  exceed  the  purchase  price  or,  if  a 
donation,  the  fair  market  price  of  the 
returned  product;  and 

|b)  Any  drugs  returned  to  a 
manufacturer  or  wholesale  distributor 
are  kept  under  proper  conditions  for 
storage,  handling,  and  shipping,  and 
written  documentation  sho\\'ing  that 
proper  conditions  vwre  maintained  is 
provided  to  the  manufacturer  or 
wholesale  distributor  to  which  the  drugs 
are  returned. 

Subpart  0 — Samples 

§  203.30    Sample  distribution  by  mail  or 
common  canler. 

fa)  Rf^uirf^ments  for  drug  sample 
distribution  by  mail  or  common  carrit^r. 
A  manufacturer  or  authorized 
distributor  of  record  may  distribute  a 
drug  sample  to  a  practitioner  licensed  to 
prescribe  the  drug  that  is  to  be  sampled, 
or,  at  the  written  request  of  a  licensed 
practitioner,  to  the  pharmacy  of  a 
hospital  or  other  heahh  care  entity,  by 
mail  or  common  carrier,  provided  that: 

(1)  The  hcensed  practitioner  executes 
and  submits  a  written  request  to  the 
manufacturer  or  authori^d  distributor 
of  record,  as  set  forth  in  paragraph  (b) 
of  this  section,  before  the  delivery  of  the 
drug  sample: 

(2J  The  recipient  executes  a  written 
receipt,  as  set  forth  in  paragraph  (c)  of 
this  section,  when  the  drug  sample  is 
delivered;  and 

(3)  The  recipient  returns  the  receipt  to 
the  manufacturer  or  distributor  from 
which  the  drug  sample  was  received. 

(b)  Contents  of  tne  written  request 
form  for  delivery  of  samples  by  mail  or 
common  carrier.  (1)  A  written  request 
for  a  drug  sample  to  be  delivsred  by 
mail  or  common  carrier  to  a  bcensed 
practitioner  is  required  to  contain  the 
following: 

(i)  The  name,  address,  professional 
title,  signature  of  the  practitioner 
making  the  request; 

(ji)  The  practitioner's  State  license 
number  or  Drug  Enforcement 
Administration  identification  number; 

(iii)  The  proprietary  or  established 
name  and  strength  of  the  drug  sample 
requested; 

fiv)  The  quantity  requested; 

(v)  The  name  oi'the  manufacturer,  and 
the  authorized  distributor  of  record,  if 
the  drug  sample  is  requested  from  an 
authorized  distributor  of  record;  and 

(vi)  The  date  of  the  request. 
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(2)  A  written  request  for  a  drug 
sample  to  be  delivered  by  mail  or 
common  carrier  to  the  pharmacy  of  a 
hospital  or  other  health  care  entity  is 
required  to  contain,  in  addition  to  all  of 
the  information  in  paragraph  (b)(1)  of 
this  section,  the  name  and  address  of 
the  pharmacy  of  the  hospital  or  other 
health  care  entity  to  which  the  drug 
sample  is  to  be  delivered. 

(c)  Contents  of  the  receipt  to  be 
completed  upon  delivery  of  a  drug 
sample.  The  receipt  is  to  be  on  a  form 
designated  by  the  manufacturer  or 
distributor,  and  is  required  to  contain 
the  following: 

(1)  If  the  drug  sample  is  deUvered  to 
the  licensed  practitioner  who  requested 
it.  the  receipt  is  required  to  contain  the 
name,  address,  professional  title,  and 
signature  of  the  practitioner  or  the 
practitioner's  designee  who 
acknowledges  delivery-  of  the  drug 
sample;  the  proprietary  or  established 
name  and  strength  of  the  drug  sample, 
the  quantity,  and  the  lot  or  control 
number  of  the  drug  sample  delivered; 
and  the  date  of  the  delivery. 

(2)  If  the  drug  sample  is  delivered  to 
the  pharmacy  of  a  hospital  or  other 
health  care  entity  at  the  request  of  a 
licensed  practitioner,  the  receipt  is 
required  to  contain  the  name  and 
address  of  the  requesting  licensed 
practitioner,  the  name  and  address  of 
the  hospital  or  health  care  entity 
pharmacy  designated  to  receive  the  drug 
sample;  the  name,  address,  professional 
title,  and  signature  of  the  person 
acknowledging  delivery  of  the  drug 
sample;  the  proprietary  or  estabhshed 
name  and  strength  of  the  drug  sample, 
the  quantity,  and  the  lot  or  control 
number  of  the  drug  sample  delivered; 
and  the  date  of  the  delivery. 

§  203.31  Sample  distribution  by  means 
other  than  mail  or  commoncarrier  (direct 
delivery  by  a  representative  or  dataller). 

(a)  Requirements  for  drug  sample 
distribution  by  means  other  than  mail  or 
common  carrier.  A  manufacturer  or 
authorized  distributor  of  record  may 
distribute  by  means  other  than  mail  or 
common  carrier,  e.g..  by  a  representative 
or  detailer,  a  drug  sample  to  a 
practitioner  licensed  to  prescribe  the 
drug  to  be  sampled,  or.  at  the  written 
request  of  such  a  licensed  practitioner, 
to  the  pharmacy  of  a  hospital  or  other 
health  care  entity,  provided  that; 

(1)  The  manufacturer  or  authorized 
distributor  of  record  receives  from  the 
licensed  practitioner  a  v\Titten  request 
signed  by  the  Ucensed  practitioner 
before  the  dehvery  of  the  drug  sample; 

(2)  A  receipt  is  signed  by  the 
recipient,  as  set  forth  in  paragraph  (c)  of 


this  section,  when  the  drug  sample  is 
delivered: 

(3)  The  receipt  is  returned  to  the 
manufacturer  or  distributor;  and 

(4)  The  requirements  of  paragraphs  (d) 
through  (f)  of  this  section  are  met. 

(b)  Contents  of  the  written  request 
forms  for  delivery  of  samples  by  a 
representative.  (1)  A  written  request  for 
delivery  of  a  drug  sample  by  a 
representative  to  a  licensed  practitioner 
is  required  to  contain  the  following: 

(i)  The  name,  address,  professional 
title,  signature  of  the  practitioner 
making  the  request; 

(ii)  The  practitioner's  State  license 
number  or  Drug  Enforcement 
Administration  identification  number; 

(iii)  The  proprietary  or  established 
name  and  strength  of  the  drug  sample 
requested; 

(iv)  The  quantity  requested; 

(v)  The  name  of'^the  manufacturer  and 
the  authorized  distributor  of  record,  if 
the  drug  sample  is  requested  from  an 
authorized  distributor  of  record;  and 

(vi)  The  date  of  the  request. 

(2)  A  written  request  for  delivery  of  a 
drug  sample  by  a  representative  to  the 
pharmacy  of  a  hospital  or  other  health 
care  entity  is  required  to  contain,  in 
addition  to  all  of  the  information  in 
paragraph  (b)  of  this  section,  the  name 
and  address  of  the  pharmacy  of  the 
hospital  or  other  health  care  entity  to 
which  the  drug  sample  is  to  be 
delivered. 

(c)  Contents  of  the  receipt  to  be 
completed  upon  delivery  of  a  drug 
sample.  The  receipt  is  to  be  on  a  form 
designated  by  the  manufacturer  or 
distributor,  and  is  required  to  contain 
the  following: 

(1)  If  the  drug  sample  is  received  by 
the  licensed  practitioner  who  requested 
it.  the  receipt  is  required  to  contain  the 
name,  address,  professional  title,  and 
signature  of  the  practitioner  or  the 
practitioner's  designee  who 
acknowledges  delivery  of  the  drug 
sample;  the  proprietary  or  established 
name  and  strength  of  the  drug  sample, 
the  quantity,  and  the  lot  or  control 
number  of  the  drug  sample  delivered; 
and  the  date  of  the  deliverj'. 

(2)  If  the  drug  sample  is  received  by 
the  pharmacy  of  a  hospital  or  other 
health  care  entity  at  the  request  of  a 
licensed  practitioner,  the  receipt  is 
required  to  contain  the  name  and 
address  of  the  requesting  licensed 
practitioner,  the  name  and  address  of 
the  hospital  or  health  care  entity 
pharmacy  designated  to  receive  the  drug 
sample;  the  name,  address,  professional 
title,  and  signature  of  the  person 
acknowledging  delivery  of  the  drug 
sample,  the  proprietary  or  estabUshed 
name  and  strength  of  the  drug  sample, 


the  quantity,  and  the  lot  or  control 
number  of  the  drug  sample  delivered; 
and  the  date  of  the  delivery. 

(d)  Inventories  of  drug  samples  of 
manufacturers'  and  distributors' 
representatives.  Each  drug  manufacturer 
or  authorized  distributor  of  record  that 
distributes  drug  samples  by  means  of 
representatives  shall  conduct,  at  least 
annually,  a  complete  and  accurate  drug 
sample  inventor}-,  utilizing  generally 
accepted  inventory  practices.  All  drug 
samples  in  the  possession  or  control  of 
each  manufacturer's  and  distributor's 
representatives  are  required  to  be 
inventoried,  and  the  results  of  the 
inventory  are  required  to  be  recorded  in 
an  inventory  record  and  reconcihation 
report. 

(1)  The  inventory  record  is  required  to 
identify  all  drug  samples  by  the 
proprietary-  or  established  name  and 
dosage  strength,  and  number  of  sample 
units  of  each  drug  sample  in  stock. 

(2)  The  reconciliation  report  is 
required  to  include; 

(i)  A  report  of  the  physical  count  of 
the  most  recently  completed  prior 
inventor)'; 

(ii)  A  record  of  each  drug  sample 
shipment  received  since  the  most 
recently  completed  prior  inventory, 
including  the  sender  and  date  of  the 
shipment,  and  the  proprietary-  or 
established  name,  dosage  strength,  and 
number  of  sample  units  received; 

(iii)  A  record  of  drug  sample 
distributions  since  the  most  recently 
completed  inventory  showing  the  name 
and  address  of  each  recipient  of  each 
sample  unit  shipped,  the  date  of  the 
shipment,  and  the  proprietary  or 
established  name,  dosage  strength,  lot  or 
control  number,  and  number  of  samp-Ie 
units  shipped;  and 

(iv)  An  explanation  for  any  significant 
loss. 

(3)  The  inventory  and  reconciliation 
reports  shall  be  conducted  and  prepared 
by  persons  other  than  the 
representatives  being  inventoried  or 
supervisors  or  managers  in  their 
department,  division,  or  branch,  or  in 
their  direct  line  of  supervision  or 
command. 

(4)  A  manufacturer  or  authorized 
distributor  of  record  shall  carefully 
evaluate  any  apparent  discrepancy  or 
significant  loss  in  its  inventory  and 
reconciliation,  and  shall  fully 
investigate  any  such  discrepancy  or 
significant  loss  that  cannot  be  justified. 

(e)  Lists  of  manufacturers'  and 
distributors'  representatives.  Each  drug 
manufacturer  or  authorized  distributor 
of  record  who  distributes  drug  samples 
by  means  of  representatives  shall 
maintain  a  list  of  the  names  and 
addresses  of  its  representatives  who 


11866 


Federal  Register  /  Vol.  59,  No.  49  /  Monday.  March  14,  1994  /  Proposed  Rules 


distribute  drug  samples  and  of  the  sites 
where  drug  samples  are  stored. 

(f)  Notification  if  representative  is 
convicted  of  violations.  Drug 
manufacturers  or  authorized  distributors 
of  record  shall  report  to  FDA  any 
conviction  of  their  representatives  for 
violations  of  section  503(c)(1)  of  the  act 
or  a  State  law  because  of  the  sale, 
purchase,  or  trade  of  a  drug  sample  or 
the  offer  to  sell,  purchase,  or  trade  a 
drug  sample. 

§  203.32    Drug  sampte  storage  and 
handling  requirements. 

(a)  Storage  and  handling  conditions. 
Manufacturers,  authorized  distributors 
of  record,  and  their  representatives  shall 
store  and  handle  ail  drug  samples  under 
conditions  that  will  maintain  their 
stability,  integrity,  and  effectiveness, 
and  ensure  that  the  drug  samples  are 
free  of  contamination,  deterioration,  and 
adulteration. 

fb)  Compliance  with  compendial  and 
labehng  requirements.  A  manufacturer, 
authorized  distributor  of  record,  and 
their  representatives  can  generally 
comply  with  this  settion  by  following 
the  compendial  and  labeling 
requirements  for  storage  ana  handling  of 
a  particular  prescription  drug  in 
handling  samples  of  that  drug. 

f  203.33    Drug  sample  forms. 

A  sample  request  or  receipt  form  may 
be  delivered  by  mail,  common  carrier, 
or  private  courier  or  may  be  transmitted 
photographically  or  electronically  (i.e.. 
by  lelephoto,  v^rirephoto,  radiophoto. 
facsimile  transniission  (FAX), 
xerography,  or  electronic  data  transfer) 
or  by  any  other  system,  provided  that 
the  method  for  transmission  meets  the 
stKurity  requirements  set  forth  in 
§  203.60(d). 

§  203.34    Polkctes  and  procedures; 
administrative  systems. 

Each  manufacturer  or  authorized 
distributor  of  record  that  distributes 
drug  samples  shall  establish,  maintain, 
and  adhere  to  wntten  poUcJes  and 
procedures  describing  its  administrative 
systems  for  the  following: 

(a)  Distributing  drug  samples  by  mail 
or  common  earner,  including 
methodology  for  reconciliation  of 
requests  and  receipts; 

(h)  Distributing  drug  samples  by 
means  other  than  mail  or  common 
carrier  iiicluding  the  methodology  for 
their  independent  sample  distribution 
secu.nty  and  audit  system; 

(c)  Conducting  its  inventory  of  drug 
samples  under  §  203Jl(d).  including  an 
inventory  schedule; 

(d)  Auditing  aixi  detecting  falsified  or 
incomplete  drug  sample  records; 


(e)  Identifying  any  significant  loss  of 
drug  samples  and  notifying  FDA  of  the 
loss; 

(f)  Monitoring  any  loss  or  theft  of  drug 
samples;  and 

(g)  Storing  drug  samples  by 
representatives, 

§  203.35    Standing  requests. 

Manufacturers  or  authorized 
distributors  of  record  shall  not 
distribute  drug  samples  on  the  basis  of 
open-ended  or  standing  requests,  but 
shall  require  separate  written  requests 
for  each  drug  sample  or  group  of 
samples.  An  arrangement  by  which  a 
licensed  practitioner  requests  in  writing 
that  a  specified  number  of  drug  samples 
be  delivered  over  a  period  of  not  more 
than  6  months,  wdlh  the  actual  dehvery 
dates  for  parts  of  the  order  to  be  set  by 
subsequent  oral  communication  or 
electronic  transmission,  is  not 
considered  to  be  a  standing  request. 

§  203.36  Fulfillment  Itouses,  shlpplr^  and 
mailing  serv<ces.comarketlng  agreements, 
and  third  party  record keeptng. 

(a)  Responsibility  for  creating  and 
maintaining  forms,  reports,  and  records. 
Any  manufacturer  or  authorized 
distributor  of  record  that  uses  a 
fulfillment  house,  shipping  or  mailing 
service,  or  other  third  party,  or  engages 
in  a  comarketing  agreement  with 
another  manufacturer  or  distributor  to 
distribute  drug  samples  or  to  meet  any 
of  the  requirements  of  PDMA.  PDA.  or 
this  part,  remains  responsible  for 
creating  and  maintaining  all  requests, 
receipts,  forms,  reports,  and  records 
required  under  PDMA,  PDA,  and  this 
part. 

(b)  Responsibility  for  producing 
requested  forms,  reports,  or  records.  A 
manufacturer  or  authorized  distributor 
of  record  that  contracts  with  a  third 
party  to  maintain  some  or  all  of  its 
records  shall  produce  requested  forms, 
reports,  records,  or  other  required 
documents  within  48  hours  of  a  request 
by  an  authorized  representative  of  FDA 
or  another  Federal.  State,  or  local 
regulatory  or  law  enforcement  official. 

§  203.37    Investigation  and  notification 
requirements. 

(a)  investigation  of  falsification  of 
dryg  sample  records.  (1)  A  manufacturer 
or  authorized  distributor  of  record  that 
has  reason  to  believe  that  any  person 
has  falsified  drug  sample  requests, 
receipts,  or  records  shall  conduct  a  full 
and  complete  investigation,  and  shall 
notify  FDA,  by  telephone  or  in  writing, 
within  5  working  days  of  becoming 
aware  of  a  falsification  and  within  5 
working  days  of  the  completion  of  an 
investigation. 


(2)  A  manufacturer  or  authorized 
distributor  of  record  shall  provide  FDA 
with  a  complete  written  report, 
including  the  reason  for  and  the  results 
of  the  Investigation,  not  later  than  30 
days  after  the  date  of  the  initial 
notification. 

(b)  Significant  loss  or  knov>r>  theft  of 
drug  samples.  (1)  A  manufacturer  or 
authorized  distributor  of  record  that 
distributes  drug  samples  or  a  charitable 
institution  that  receives  donated  drug 
samples  from  a  licensed  practitioner 
shall  notify  FDA,  by  telephone  or  In 
writing.  v\rithin  5  working  days  of 
becoming  aware  of  any  significant  loss 
or  knownn  thef^  of  drug  samples  and 
within  5  working  days  of  the 
completion  of  an  investigation  into  a 
report  of  a  significant  loss  or  known 
theft. 

(2)  A  manufacturer  or  authorized 
distributor  of  record  shall  provide  FDA 
with  a  complete  written  report  not  later 
than  30  days  after  the  date  of  the  initial 
notification. 

(c)  Conviction  of  a  representative.  (1) 
A  manufacturer  or  authorized 
distributor  of  record  that  distributes 
drug  samples  shall  notify  FDA.  by 
telephone  or  in  writing,  within  30  days 
of  becoming  aware  of  the  conviction  of 
one  or  more  of  its  representatives  for  a 
violation  of  section  503(c)(1)  of  the  act 
or  any  State  law  involving  the  sale, 
purchase,  or  trade  of  a  drug  sample  or 
the  offer  to  sell,  purchase,  or  trade  a 
drug  sample. 

(2)  A  manufacturer  or  authorized 
distributor  of  record  shall  provide  FDA 
with  a  complete  written  report  not  later 
than  30  days  after  the  date  c«f  the  initial 
notification. 

(d)  Selection  of  individual  responsible 
for  drug  sample  information.  A 
manufacturer  or  authorized  distributor 
of  record  that  distributes  drug  samples 
shall  inform  FDA  in  writing  within  30 
days  of  selecting  the  individual 
responsible  for  responding  to  a  request 
for  information  about  drug  samples  of 
that  individual's  name,  business 
address,  and  telephone  number. 

(e)  Whom  to  notify  at  FDA. 
Notifications  and  rejxjrts  concerning 
prescription  human  drugs  shall  be  made 
to  the  Division  of  Eh-ug  Quality 
Evaluation  {HFD-330),  Office  of 
Compliance,  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  Notifications  and 
reports  concerning  prescription  human 
biological  products  shall  be  made  to  the 
Division  of  Inspections  and  Surveillance 
(HFM-650),  Office  of  Compliance, 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
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Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852. 

§  203.38    Sample  lot  or  control  numbers; 
labeling  of  sample  units. 

(a)  Lot  or  control  number  required  on 
drug  sample  labeling  and  sample  unit 
label.  The  manufacturer  or  authorized 
distributor  of  record  of  a  drug  sample 
shall  include  in  the  labeling  of  the  drug 
sample  and  the  label  of  the  sample  unit 
an  identifying  lot  or  control  number  thai 
will  permit  the  tracking  of  the 
distribution  of  each  drug  sample  unit. 

(b)  Lot  or  control  number  required  on 
all  drug  sample  distribution  records.  All 
drug  sample  distribution  records 
required  under  this  part  shall  contain 
the  lot  or  control  number. 

(c)  Labels  of  sample  units.  Each 
sample  unit  shall  bear  a  label  that 
clearly  denotes  its  status  as  a  drug 
sample,  e.g.,  "sample,"  "not  for  sale," 
"professional  courtesy  package." 

(1)  A  drug  that  is  labeled  as  a  drug 
sample  is  deemed  to  be  a  drug  sample 
within  the  meaning  of  the  act. 

(2)  A  drug  product  dosage  unit  that 
bears  an  imprint  identifying  the  dosage 
form  as  a  drug  sample  is  deemed  to  be 

a  drug  sample  within  the  meaning  of  the 
act. 

(3)  Notwithstanding  the  above,  any 
article  that  is  a  drug  sample  as  defined 
in  section  503(c)(1)  of  the  act  and 

§  203. 3(i)  that  fails  to  bear  the  label 
required  in  this  paragraph  is  a  drug 
sample. 

§  203.39  Donation  of  drug  samples  to 
charitable  institutions. 

(a)  A  charitable  institution  may 
receive  a  drug  sample  donated  by  a 
licensed  practitioner  for  dispensing  to  a 
patient  of  the  charitable  institution, 
provided  that  the  charitable  institution 
meets  the  conditions  set  forth  in 
paragraph  (b)  of  this  section;  and 

(1)  The  charitable  institution  is 
licensed  by  the  State,  if  required  by 
State  law.  and  is  otherwise  in 
complianc-e  with  Slate  law;  and 

(2)  The  charitable  institution  has 
enrolled  with  FDA.  A  charitable 
institution  is  enrolled  when  it  has 
notified  the  FD.\  district  office  in  which 
it  is  located  (addresses  found  in  §  5.115 
of  this  chapter)  that  it  intends  to  solicit 
and  receive  drug  samples,  has  made 
application  to  the  district  office  for  a 
central  file  number,  and  has  received 
such  a  number. 

(i)  A  person,  partnership,  or 
corporation  that  seeks  to  enroll  with 
FDA  as  a  charitable  institution  for  the 
solicitation  and  receipt  of  donated  drug 
samples  is  required  to  provide  the 
following  information  to  the  district 
office: 


(A)  The  name,  address,  and  telephone 
number  of  the  person,  partnership,  or 
corporation  seeking  to  enroll;  and 

(B)  The  name,  address,  and  telephone 
number  of  the  agent,  employee,  or  other 
individual  responsible  for  solicitations 
and  receipt  of  donated  drug  samples. 

(ii)  Once  the  required  intormation  has 
been  provided,  the  district  office  will 
advise  the  applicant  charitable 
institution  that  it  has  been  enrolled  and 
issue  the  applicant  a  central  file 
number. 

(b)  Each  recipient  charitable 
institution  shall  comply  with  the 
following  procedures  for  receiving, 
holding,  dispensing,  and  distributing 
donated  drugrsamples: 

(1)  A  recipient  charitable  institution 
shall  provide  a  written  identification 
document  to  any  employee  or  agent 
authorized  to  act  on  behalf  of  the 
institution  in  soliciting  or  receiving 
donations  of  prescription  drug  samples. 
The  employee  or  agent  identification 
document  shall  be  valid  for  a  limited 
term,  but  may  be  renewable. 

(2)  Each  recipient  charitable 
institution  shall  maintain  a  current 
listing  of  all  agents  or  employees 
authorized  to  solicit  and  receive  drug 
samples  on  behalf  of  the  institution.  The 
listing  shall  include  the  name  and 
telephone  number  of  the  authorized 
agent  or  employee  in  charge  of 
prescription  drug  sample  solicitation, 
receipt,  and  redistribution. 

(3)  A  drug  sample  donated  by  a 
licensed  practitioner  or  donating 
charitable  institution  may  be  received 
by  a  charitable  institution  only  in  its 
original,  unopened  packaging  with  its 
labeling  intact, 

(4)  Delivery  of  a  donated  drug  sample 
to  a  recipient  charitable  institution  may 
be  completed  by  mail  or  common 
carrier,  collected  by  an  authorized  agent 
or  employee  of  the  recipient  charitable 
institution,  or  personal  delivery  by  a 
licensed  practitioner  or  an  authorized 
agent  or  employee  of  the  donating 
charitable  institution.  The  licensed 
practitioner  or  donating  charitable 
institution  shall  place  donated  drug 
samples  in  a  sealed  carton  for  delivery 
to  or  collection  by  the  recipient 
institution. 

(5)  A  donated  drug  sample  may  not  be 
dispensed  to  a  patient  or  be  distributed 
to  another  charitable  institution  until  it 
has  been  examined  by  a  licensed 
practitioner  or  registered  pharmacist  at 
the  recipient  charitable  institution  to 
confirm  that  the  donation  record 
accurately  describes  the  drug  sample 
delivered  and  that  no  drug  sample  is 
adulterated  or  misbranded  for  any 
reason,  including,  but  not  limited  to.  the 
following: 


(i)  The  drug  sample  is  out  of  date; 

(ii)  The  labeling  nas  become 
mutilated,  obscured,  oi  detached  from 
the  drug  sample  packaging; 

(iii)  The  drug  sample  shows  evidence 
of  having  been  stored  or  shipped  under 
conditions  that  might  adversely  affect 
its  stability,  integrity,  or  effectiveness; 

(iv)  The  drug  sample  is  for  a 
prescription  drug  product  that  has])een 
recalled  or  is  no  longer  marketed;  or 

(v)  The  drug  sample  is  otherwise 
possibly  contaminated,  deteriorated,  or 
adulterated. 

(6)  The  recipient  charitable  institution 
shall  dispose  of  any  drug  sample  found 
to  be  unsuitable  by  destroying  it  or  by 
returning  it  to  the  manufacturer.  The 
charitable  institution  shall  maintain 
complete  records  of  the  disposition  of 
all  destroyed  or  returned  drug  samples. 

(7)  If  a  donated  drug  sample  is 
collected  by  an  authorized  agent  dr 
employee  of  the  recipient  charitable 
institution  or  is  personally  delivered  by 
a  licensed  practitioner  or  an  authorized 
agent  of  a  donating  charitable 
institution,  the  employee  or  agent  of  the 
recipient  institution  shall  prepare  at  the 
time  of  collection  or  delivery  a  complete 
and  accurate  donation  record  containing 
the  information  set  forth  in  paragraph 
(b)(9)  of  this  section,  a  copy  of  which 
shall  be  retained  by  the  recipient  and  by 
the  donor. 

(8)  If  the  donated  drug  sample  is 
transferred  by  mail  or  common  carrier, 
the  donor  shall  prepare  a  complete  and 
accurate  donation  record  for  any  drug 
sample  so  transferred. 

(i)  The  donor  shall  include  a  copy  of 
the  donation  record  with  the  drug 
sample  shipment. 

(ii)  An  authorized  agent  or  employee 
of  the  recipient  charitable  institution 
shall  countersign  the  donation  record, 
return  one  copy  to  the  donor,  and  retain 
one  copy  for  the  recipient's  records. 

(9)  Tne  completed  donation  record  is 
required  to  include  the  following 
information: 

(i)  The  name,  address,  and  telephone 
number  of  the  licensed  practitioner  (or 
donating  charitable  institution);  and  the 
practitioner's  professional  title  and  State 
license  number  or  Drug  Enforcement 
Administration  identification  number; 

(ii)  The  manufacturer,  brand  name, 
quantity,  and  lot  or  control  number  of 
the  drug  sample  donated; 

(iii)  "The  date  of  the  donation; 

(iv)  The  signature  of  the  licensed 
practitioner  making  the  donation  (or  the 
signature  of  the  authorized  agent  of  the 
donating  charitable  institution);  and 

(v)  The  signature  of  the  authorized 
agent  or  employee  of  the  recipient 
charitable  institution. 

(10)  Each  recipient  charitable 
institution  shall  maintain  complete  and 
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accurate  records  of  donation,  receipt, 
inspection,  inventory,  dispensing, 
redistribution,  destruction,  and  returns 
sufficient  for  complete  accountability 
and  auditing  of  drug  sample  stocks, 

(11)  Each  recipient  charitable 
institution  shall  conduct  an  inventory  of 
prescription  drug  sample  stocks,  at  least 
annually,  utilizing  independent 
inventorv'  personnel,  and  shall  prepare 

a  report  reconciling  the  results  of  each 
inventory  with  the  most  immediate 
prior  inventory  Drug  sample  inventory 
discrepancies  and  reconciliation 
problems  shall  be  investigated  by  the 
charitable  institution  and  reported  to 
FDA 

(12)  A  recipient  charitable  institution 
shall  provide  written  certification  to  the 
licensed  practitioner  or  donating 
chantable  institution  that  it  is  in 
conformity  with  all  the  requirements  of 
this  part  before  receiving  any  drug 
sample  donation.  Such  certification  may 
be  made  part  of  the  donation  record. 

(13)  A  recipient  charitable  institution 
shall  store  drug  samples  under 
conditions  that  will  maintain  the 
sample's  stability,  integrity,  and 
effectiveness,  and  vvill  ensure  that  the 
drug  samples  will  be  free  of 
contamination,  deterioration,  and 
adulteration. 

(14)  A  charitable  institution  shall 
notify  FDA  within  5  working  days  of 
becoming  aware  of  a  significant  loss  or 
knowTi  theft  of  prescription  drug 
samples. 

(c)  A  charitable  institution  may 
donate  drug  samples  to  another 
recipient  charitable  institution  for 
dispensing  to  patients,  provided  that  the 
recipient  charitable  institution  meets 
the  requirements  set  forth  in  paragraphs 
la)  and  {b)  of  this  section. 

§  2D3.40    Retail  pharmacists  arxl  drug 
samples. 

The  presence  in  a  retail  pharmacy  of 
any  drug  sample  shall  be  considered 
evidence  tiiat  the  drug  sample  was 
obtained  by  the  retail  pharmacy  in 
violation  of  section  503(c)(1)  of  the  act. 

Subpart  E— Wholesale  Distribution 

§203.50    Re<5ulrement3  tor  wholesale 
distnbutton  of  prescription  drugs. 

(a)  Identifying  statement  for  sales  by 
unauthorized  distributors.  Before  the 
completion  of  any  wholesale 
distribution  by  a  wholesale  distributor 
of  a  prescription  drug  for  which  the 
seller  is  not  an  authorized  distributor  of 
record  to  another  wholesale  distributor 
or  retail  pharmacy,  the  seller  shall 
provide  to  the  purchaser  a  statement 
identifying  each  prior  sale,  purchase,  or 
trade  of  such  drug.  This  identifying 
statement  shall  include: 


(1)  The  proprietary  and  established 
name  of  the  drug; 

(2)  Dosage; 

(3)  Container  size; 

(4)  Number  of  containers; 

(5)  The  drug's  lot  or  control 
number(s); 

(6)  The  business  name  and  address  of 
all  parties  to  each  prior  transaction 
involving  the  drug,  starting  with  the 
manufacturer;  and 

(7)  The  date  of  each  previous 
transaction. 

(b)  Identifying  statement  not  required 
\%hen  additional  manufacturing 
processes  are  completed.  A 
manufacturer  that  subjects  a  drug  to  any 
additional  manufacturing  processes  to 
produce  a  different  drug  is  not  required 
to  provide  to  a  purchaser  a  statement 
identifying  the  previous  sales  of  the 
component  drug  or  drugs. 

(c)  List  of  authorized  distributors  of 
record.  Each  manufacturer  shall 
maintain  at  the  corporate  offices  a 
current  written  list  of  all  authorized 
distributors  of  record. 

(1)  Each  manufacturer's  list  of 
authorized  distributors  of  record  shall 
specify  whether  each  distributor  listed 
thereon  is  authorized  to  distribute  the 
manufacturer's  full  product  line,  or  only 
particular,  specified  products. 

(2)  Each  manufacturer  shall  update  its 
list  of  authorized  distributors  of  record 
on  a  continuing  basis. 

(3)  Each  manufacturer  shall  make  its 
list  of  authorized  distributors  of  record 
available  on  request  to  the  public  for 
inspection  or  copying.  A  manufacturer 
may  impose  reasonable  copying  charges 
for  such  requests  from  members  of  the 
public. 

Subpart  F— Re<:;uest  and  Receipt  Forms, 
Reports,  and  Records 

§  203.60    Request  and  receipt  forms, 
reports,  and  records. 

(a)  Creation  of  request  and  receipt 
forms,  reports,  records,  and  other 
documents.  Request  and  receipt  forms, 
reports,  records,  and  other  documents 
required  by  PDMA,  PD.A,  and  this  part 
m.ay  be  created  on  paper  or  on 
electronic  media. 

(b)  Maintenance  of  request  and 
receipt  forms,  reports,  records,  and 
other  documents  created  on  paper. 
Request  and  receipt  forms,  reports, 
records,  and  other  documents  created 
on  paper  may  be  maintained  on  paper 
or  by  photographic  or  electronic 
imaging,  provided  that  the  security  and 
authentication  requirements  described 
in  paragraph  (d)  of  this  section  are 
followed. 

(c)  Maintenance  of  request  and  receipt 
forms,  reports,  records,  and  other 
documents  created  by  electronic  means. 


Request  and  receipt  forms,  reports, 
records,  and  other  documents  created  by 
means  of  electronic  data  entry  and 
recordkeeping  equipment  may  be  stored 
using  computer  technologies,  provided 
that  the  security  and  authentication 
requirements  described  in  paragraph  (d) 
of  this  section  are  followed. 

(d)  Security  and  authentication 
requirements  for  request  and  receipt 
forms,  reports,  records,  and  other 
documents.  A  request  or  receipt  form, 
report,  record,  or  other  document,  and 
any  signature  appearing  thereon,  shall 
be  created,  maintained,  or  transmitted 
in  a  form  that  provides  reasonable 
assurance  of  being: 

(1)  Resistant  to  tampering,  revision, 
modification,  fraud,  unauthorized  use, 
or  alteration; 

(2)  Preserved  in  accessible  and 
retrievable  fashion;  and 

(3)  Visible  or  readily  made  visible  to 
permit  copying  or  other  means  of 
duplication  for  purposes  of  review, 
analysis,  verification,  authentication, 
and  reproduction  by  the  person  who 
executed  the  form  or  created  the  record, 
by  the  manufacturer  or  distributor,  and 
by  authorized  personnel  of  FDA  and 
other  regulatory  and  law  enforcement 
agencies. 

(e)  Retention  of  request  and  receipt 
forms,  reports,  lists,  records,  and  other 
documents.  (lj.\ny  person  required  to 
create  or  maintain  reports,  lists,  or  other 
records  under  PDMA,  FDA,  or  this  part 
shall  retain  them  for  at  least  3  years  after 
the  date  of  their  creation. 

(2)  Any  person  required  to  create  or 
maintain  reports,  or  records  relating  to 
the  distribution  of  drug  samples  shall 
retain  them  for  at  least  3  years  after  the 
date  of  their  creation  or  3  year  after  the 
date  of  expiration  of  a  drug  sam.ple  for 
which  the  record  is  being  kept, 
whichever  is  later. 

(3)  Any  person  required  to  create  or 
maintain  reports,  or  records  relating  to 
the  distribution  of  drug  samples  shall 
maintain  a  record  of  the  distribution  of 
drug  samples  that  identifies  the  drugs 
distributed  and  the  recipients  of  the 
distributions  and  all  drug  samples 
destroyed  or  returned  to  the 
manufacturer.  These  records  shall  be 
maintained  for  3  years  from  the  date  on 
which  they  were  created. 

(f)  Availability  of  request  and  receipt 
forms,  reports,  lists,  and  records.  Any 
person  required  to  create  or  maintain 
request  and  receipt  forms,  reports,  lists, 
or  other  records  under  PDMA,  PDA,  or 
this  part  shall  make  them  available 
upon  request,  in  a  form  that  permits 
copying  or  other  means  of  duplication, 
to  FDA  or  other  Federal,  State,  or  local 
regulatory  and  law  enforcement  officials 
for  review  and  reproduction. 
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§203.61     Signatures. 

(a)  Signatures  on  request  and  receipt 
forms,  reports,  and  records.  A  verifiable 
signature  on  a  request  and  receipt  form, 
report,  record,  or  other  document  shall 
be  made  by  means  of  a  writing  or 
marking  instrument  such  as  a  pen. 
indelible  pencil,  or  electronic  stylus  on 
electronic  pad.  Imprinting  or  automatic 
reproduction  of  a  signature  by  a  device 
or  machine  (such  as  a  stamp,  copier,  or 
autopen)  is  prohibited. 

(b)  Performance  standards  and 
special  security  requirements  for 
signatures  on  electronic  media.  If  an 
electronic  pad  and  stylus  or  other 
electronic  medium  is  used  to  execute 
and  record  signatures,  it  shall  be 
installed  and  operated  with: 

(1)  A  system  permitting  visual  review 
of  the  signature; 

(2)  An  authentication  system  to  detect 
or  inhibit  entry  of  a  forged,  traced, 
fraudulent,  or  counterfeit  signature;  and 

(3)  A  locking  mechanism  that  blocks 
alteration  of  documents  or  signatures 
after  the  signatures  are  made. 

(c)  Signature  surrogates.  [Reserved) 

Subpart  G — Rewards 

§  203.70    Appiication  for  a  reward. 

(a)  Reward  for  providing  information 
leading  to  the  institution  of  a  criminal 
proceeding  against,  and  conviction  of,  a 
person  for  the  sale,  purchase,  or  trade 
of  a  drug  sample.  A  person  who 
provides  information  leading  to  the 
institution  of  a  criminal  proceeding 
against,  and  conviction  of,  a  person  for 
the  sale,  purchase,  or  trade  of  a  drug 
sample,  cr  the  offer  to  sell,  purchase,  or 
trade  a  drug  sample,  in  violation  of 
section  503(c)(1)  of  the  act,  is  entitled  to 
one-half  the  criminal  fine  imposed  and 
collected  for  such  violation,  but  not 
more  than  Si 25,000. 

(b)  Procedure  for  making  application 
for  a  reward  for  providing  information 


leading  to  the  institution  of  a  criminal 
proceeding  against,  and  con\iction  of,  a 
person  for  the  sale,  purchase,  or  trade 
of  a  drug  sample.  A  person  who 
provides  information  leading  to  the 
institution  of  a  criminal  proceeding 
against,  and  conviction  of.  a  person  for 
the  sale,  purchase,  or  trade  of  a  drug 
sample,  or  the  offer  to  sell,  purchase,  or 
trade  a  drug  sample,  in  violation  of 
section  503(c)(1)  of  the  act,  may  apply 
for  a  reward  by  making  written 
application  to:  (1)  Director,  Office  of 
Compliance  (HFD-300),  Center  for  Drug 
Evaluation  and  Research,  7500  Standish 
PI.,  Rockville.  MD  20855;  or  (2)  Director, 
Office  of  Compliance  (HFM-€00), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852,  as  appropriate 

PART  205— GUIDELINES  FOR  STATE 
LICENSING  OF  WHOLESALE 
PRESCRIPTION  DRUG  DISTRIBUTORS 

2.  The  autnonty  citation  for  21  CFR 
part  205  continues  to  read  as  follows: 

Authorit>-:  Sees.  501,  502,  503,  701,  704  of 

the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  351.  352.  353.  371,  374). 

3.  Section  205.3  is  amended  by 
adding  new  paragraphs  (f)(9),  (f)(10), 
(0(11).  and  (h)  to  read  as  follows: 

§205.3     Definitions. 

*  *  ft  *         * 

(fl*      •      • 

(9)  The  reshipment  of  drugs,  when 
conducted  in  accordance  with  §  203.23 
of  this  chapter; 

(10)  Drug  returns,  when  conducted  in 
accordance  with  §  203.24  of  this 
chapter;  or 

(11)  The  sale  of  minimal  quantities  of 
drugs  by  retail  pharmacies  to  licensed 
practitioners  for  office  use. 
***** 

(h)  Health  care  entity  means  any 
person  that  provides  diagnostic. 


medical,  surgical,  or  dental  treatment,  or 
chronic  or  rehabilitative  care,  but  does 
not  include  any  retail  pharmacy  or  any 
wholesale  distributor.  A  person  cannot 
simultaneously  be  a  "health  care  entity" 
and  a  retail  pharmacy  or  wholesale 
distributor. 

4.  Section  205.50  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(1)  to 
read  as  follow: 

§205.50     Minimum  reauirements  tor  the 
storage  and  handling  of  p'^scnption  arugs 
and  for  the  establishment  and  maintenance 
of  prescription  drug  distribution  recoros. 
***** 

(c)  Storage.  All  prescription  drugs 
shall  be  stored  at  appropriate 
temperatures  and  under  appropriate 
conditions  in  accordance  with  the 
requirements,  if  any,  in  the  labeling  of 
such  drugs,  or  with  the  requirements  in 
the  U.S.  Pharmacopeia  XXII  (U.S.P. 
XXII),  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  U.S.  Pharmacopeial 
Convention,  Inc..  12601  Twinbrook 
Pkw7..  Rockville,  MD  20852,  or 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
St.,  NW..  suite  700,  Washington,  DC. 

(1)  If  no  storage  requirements  are 
established  for  a  prescription  drug,  the 
drug  shall  be  held  at  "controlled  room 
temperature"  as  defined  in  U.S.P.  XXII 
to  help  ensure  that  its  identity,  strength, 
quality,  and  purity  are  not  adversely 
affected. 


Dated:  March  1. 1994 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc  94-5540  Filed  3-11-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  S4^M)031] 

RIN  0905-^008 

Food  Lat>eling;  Nutrition  Labeling, 
Small  Business  Exemption 

AGENCY:  Food  .ir,d  Drug  Adnninistration, 

HHS 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  food  labeling  regulations  to 
modify  the  basis  on  vshich  low-volume 
food  products  of  small  businesses  are 
exempted  from  the  requirenients  for 
nutrition  labeling.  The  proposed 
regulations  will  also  establish  a 
notification  prot-edure  for  small 
businesses  to  claim  exemption  for  their 
qualifying  food  products.  This  proposal 
is  in  response  to  the  Nutrition  Labeling 
and  Education  Act  Amendments  of  1993 
(the  1993  amendments). 
DATES:  Written  comments  by  May  13, 
1994.  The  agency  is  proposing  that  any 
&nal  rule  that  may  issue  based  on  this 
proposal  beco.me  effective  upon  its 
publication  in  the  Federal  Register. 
ADDRESSES:  VVntten  comments  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
ParklawTi  Dr  .  Rockville  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cerad  L.  Mc<"-.u'Ain,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
1 51 ),  Food  and  Drug  Administration, 
200  C  St.  S\V  ,  Wa.shington,  DC  20204. 
202-205-1561. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  8.  1990,  the  Nutrition 
Labeling  and  Education  Act  of  1990 
(Pub  L.  101-535)  (the  1990 
amendments)  was  enacted.  This  new 
law  amended  the  Federal  Food,  Drug, 
and  Cosmetic  .■Xct  (the  act)  in  a  number 
of  important  ways.  One  of  the  most 
notable  aspects  of  the  1990  amendments 
is  that  thev  added  section  403(q)  to  the 
act  (21  U.S.C.  343(q)).  This  section 
provides  that,  with  certain  exceptions,  a 
food — that  is,  both  a  food  in 
conventional  form  and  a  dietary 
supplement  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances — is  misbranded  unless  its 
label  or  labeling  bears  certain  nutrition 
information  (nutrition  labeling). 


The  1990  amendments,  however,  also 
provide  an  exemption  from  mandatory 
nutrition  labeling  for  small  businesses. 
Section  403kt){5){D)  of  the  act  provides 
that: 

(IK  a  person  offers  food  for  sale  eind  has 
annual  gross  sales  made  or  business  done  in 
sales  to  consumers  which  is  not  more  than 
$500,000  or  has  annual  gross  sales  made  or 
business  done  in  sales  of  food  to  consumers 
which  is  not  more  than  S50.000.  the 
requirements  of  subparagraphs  (1).  (2),  (3), 
and  (4)  Uhe  provisions  that  establish  the 
nutrition  labehng  requirement)  shall  not 
apply  with  respject  to  food  sold  by  such 
person  to  consumers  unless  the  label  or 
labeling  of  food  offered  by  such  person 
provides  nutrition  information  or  makes  a 
nutrition  claim. 

In  the  Federal  Register  of  November 
27,  1991  (56  FR  60366  at  60376),  in  a 
document  entitled  "Food  Labeling; 
Reference  Daily  Intakes  and  Daily 
Reference  Values;  Mandatory  Status  of 
Nutrition  Labeling  and  Nutrient  Content 
Revision"  (hereinafter  referred  to  as 
"the  mandatory  nutrition  labeling 
proposal").  FDA  proposed  to  reflect  this 
provision  of  the  1990  amendments  in 
§  101.9())(1)  of  its  regulations  (21  CFR 
101.9(i)(l)). 

Many  comments  to  the  mandatory 
nutrition  labeling  proposal  stressed  that 
the  dollar  exemption  limits  that  FDA 
proposed  to  implement  in  the  1990 
amendments  were  too  low.  The 
comments  argued  that  the  simi  of  the 
analytical,  printing,  and  other  costs  of 
nutrition  labeling  are  prohibitively 
expensive  for  low-volume  products. 
FTJA  found  that  these  comments  were 
persuasive,  and  that  some  adjustment  to 
this  exemption  was  necessary. 
Additionally,  FDA  participated  in  a 
series  of  public  forvims  that  had  been 
scheduled  by  the  United  States 
Department  of  Agriculture  to  discuss  the 
small  business  issue.  These  forums  were 
held  in  May  1992  in  Kansas  Qty.  MO; 
Atlanta,  GA,  and  San  Francisco,  CA.  In 
the  Federal  Register  of  May  6,  1992  (57 
FR  19410),  FDA  announced  its 
participation  in  the  public  forums  and 
requested  comment  on  a  number  of 
issues  concerning  exemption  of  food 
products  of  small  businesses. 

The  agency  compiled  the  information 
that  it  received  in  response  to  the  notice 
and  at  the  public  fonims.  This 
information  helped  form  the  ba.sis  for 
the  agency's  "Final  Regulatory 
Flexibility  Analysis  of  the  Regulations 
Implementing  the  Nutrition  Labehng 
and  Education  Act  of  1990"  (Ref.  1). 
FDA  announced  the  public  availability 
of  this  analysis  in  the  Federal  Register 
of  July  6,  1993  (58  FR  36205). 

In  adopting  the  exemption  for  food 
labeled  by  small  businesses  in  its  final 


rule  on  nutrition  labeling  of  January  6, 
1993.  entitled  "Food  Labeling: 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision,  Format 
for  Nutrition  Label"  (58  FR  2079  at 
2144)  {hereinafter  referred  to  as  "the 
mandatory  nutrition  labeling  final 
rule"),  FDA  stated  that  it  was 
constrained  by  the  requirements  of 
section  403{q){5)(D)  of  the  act. 
Therefore,  Lhe  agency  adopted  the 
exemption  for  small  business,  as  it  had 
proposed  the  exemption,  as  part  of  the 
mandatory  nutrition  labehng  final  rule 
in  §  101.9(j)ll)(i).  This  exemption  (as 
corrected  on  August  18,  1993  (58  FR 
44063  at  44083))  states; 

Food  [is  exempt  from  §  101.9  Nutrition 
labeling  of  food  when)  offered  for  sale  by  a 
manufacturer,  packer,  or  distributor  who  has 
annual  gross  sales  made  or  business  done  in 
sales  to  consumers  that  is  not  more  than 
S500.000  or  has  annual  gross  sales  made  or 
business  done  In  sales  of  food  to  consumers 
of  not  more  Lhan  S50.000,  Provided.  That  the 
food  tiears  no  nutrition  claims  or  other 
nutrition  information  in  any  context  on  the 
label  or  In  labeling  or  advertising.  Qairas  or 
other  nutrition  information  subject  the  food 
to  the  provisions  of  this  section. 

The  agency  stated,  however,  that  it 
would  make  changes  in  §  101.9  with 
respect  to  products  labeled  by  small 
businesses  if  Congress  were  to  amend 
the  statute. 

The  agency  established  the  same 
exemption  in  §  101.36(f)(1)  (21  CFR 
101.36(f)(1))  for  dietary  supplements  of 
vitamins  and  minerals  in  a  final  rule 
entitled  "Food  Labeling;  General 
Requirements  for  Nutrition  Labeling  for 
Chetary  Supplements  of  Vitamins, 
Minerals,  Herbs,  or  Other  Similar 
Nutritional  Substances"  that  it 
published  in  the  Federal  Register  of 
January  4,  1994  (59  FR  354)  (hereinafter 
referred  to  as  "the  dietary  supplement 
final  rule").  Under  that  final  rule, 
§  101.9(j)(l)  applies  to  dietary 
supplements  of  herbs  and  of  other 
similar  nutritional  substances 
manufactured,  packed,  or  distributed  by 
small  firms. 

At  about  the  same  time  that  FDA 
published  the  mandatory  nutrition 
labeling  final  rule,  a  number  of  small 
businesses  and  the  trade  associations 
that  represent  them  made  a  concerted 
effort  to  bring  their  concerns  about  the 
exemption  from  nutrition  labeling  for 
food  products  of  small  businesses  and 
about  their  problems  in  meeting  the 
requirements  of  the  new  law  to  the 
attention  of  Congress.  In  response  to 
these  concerns,  a  bill  was  introduced 
and  passed  to  provide  relief  to  small 
businesses.  In  presenting  this  bill  for 
consideration  in  Congress,  Congressman 
Dingell  noted  that: 
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Over  the  last  two  years,  it  has  become 
evident  that,  unfortunately,  the  NLEA 
exemption  for  small  businesses  was  too 
limited.  It  became  clear  that  many  small  food 
businesses  simply  could  not  comply  with  the 
law's  requirements  in  the  timeframe  allowed. 
Some  very  small  businesses  may  have  great 
difficulty  complying  at  all.  Concerns  about 
this  matter  have  been  raised  to  FDA's 
attention  and  ours.  They  are  legitimate 
concerns  and  they  should  be  addressed.  The 
bill  we  are  introducing  today  addresses 
companies  with  small  numbers  of  employees 
and  products  sold  in  relatively  small 
quantities. 
*  *  «  *  * 

These  amendments  will  provide  greatly 
needed  help  to  small  businesses  for  whom  a 
more  realistic  deadline  for  NLEA  compliance 
is  essential.  Small  specialty  food 
manufacturers  and  retail  confectioners,  many 
of  whom  rely  on  lowrvolume  sales  of 
seasonal  products,  will  be  able  to  spread  the 
cost  of  product  analysis  and  printing  over  a 
2-  or  3-year  period.  This  literally  will  allow 
them  to  slay  in  business.  According  to  the 
Retail  Confectioners  Association,  for 
example,  a  1-year  delay  in  NLEA 
implementation  saves  hundreds  of  millions 
of  dollars. 

(139  Congressional  Record  E  2016 
(August  5,  1993).)  On  August  13, 1993, 
the  President  signed  the  1993 
amendments  into  law  (Pub.  L.  103-80), 

The  1993  amendments  establish  a 
new  exemption  for  low-volume  food 
products  that  will  be  available  to 
manufacturers,  packers,  and  distributors 
based  on  the  number  of  people  that  they 
employ.  In  creating  this  new  exemption. 
Congress  was  responding  to  the 
information  presented  to  it  that:  (1)  It 
can  cost  several  thousand  dollars  to 
change  the  label  of  a  food  product  to 
bring  it  Into  compliance  with  the 
requirements  for  nutrition  labeling;  (2) 
many  small  businesses  simply  cannot 
comply  with  the  requirements  within 
the  time  frames  allowed;  and  (3)  the  cost 
of  complying  with  the  nutrition  labeling 
requirements  will  be  prohibitive  for 
small  businesses  with  a  low  volume  of 
products  at  low  profits  (Refs.  2  through 
4).  By  providing  additional  time  before 
low-volume  food  products  of  small 
businesses  must  conform  with  the 
requirements  for  nutrition  labeling,  the 
1993  amendments  will  permit  small 
firms  to  use  up  stocks  of  labels,  thereby 
reducing  the  costs  of  label  inventory 
disposal,  and  to  avoid  having  to 
compete  for  design  and  printing 
resources  with  larger  firms.  By 
providing  that  food  produced  by  firms 
having  fewer  than  100  employees  and 
selling  fewer  than  100,000  units  of  a 
food  product  will  not  have  to  be 
nutrition  labeled  (at  least  until  2002), 
the  1993  amendments  save  such  firms 
the  expense  of  nutrient  analysis  and 


preparation  of  new  labels  for  those 
products. 

Under  the  new  provisions,  persons 
that  claim  an  exemption  for  a  low- 
volume  food  product  must  file  with 
FDA  an  annual  notice  claiming  the 
exemption,  with  the  first  such  notice 
due  by  May  7,  1994  (section  403 
(q)(5)(E)(iii)  of  the  act),  that  is,  before 
the  first  12-month  period  during  which 
the  nutrition  labeling  regulations  will  be 
in  effect.  Although  the  filing  of  the 
notice  is  necessary  for  an  exemption, 
the  agency  notes  that,  under  section  403 
(q)(5)(E)(i)(I)  and  (q)(5)(E)(ii)  of  the  act. 
a  product  would  not  be  exempt  if  its 
labeling  provides  nutrition  information 
or  bears  a  nutrient  content  or  health 
claim. 

The  requirement  that  the  labeling  of  a 
product  not  include  nutrition 
information  creates  an  anomalous 
result.  FDA  is  aware  that  a  number  of 
small  businesses  market  low-volume 
food  products  whose  labeling  bears 
nutrition  information  in  accord  with  the 
pre-1990  amendment  nutrition  labeling 
requirements  of  the  agency's 
regulations.  Because  such  products  bear 
nutrition  information,  they  would  not 
be  eligible  for  the  exemption  in  section 
403(q)(5)(E).  Such  a  result  makes  little 
sense  under  the  1993  amendments, 
however;  small  firms  with  low-volume 
products,  to  which  Congress  was 
attempting  to  provide  some  relief, 
would  be  penalized  for  having  provided 
nutrition  information,  exactly  what 
Congress  was  trying  to  encourage,  in  the 
past.  Such  firms  would  be  presented 
with  the  choice  of  either  removing  the 
nutrition  information  from  the  labeling 
of  eligible  products,  which  would 
impose  costs  that  Congress  was  trying  to 
protect  these  firms  from  having  to 
expend,  or  marketing  misbranded 
products. 

FDA  is  considering  providing  relief  in 
such  cases  under  §  101.9(g)(9).  Under 
this  section  of  its  regulations,  FDA  may 
permit  ahemative  means  of  compliance 
or  additional  exemptions  to  deal  with  a 
situation  when  it  is  not  technologically 
feasible,  or  some  other  circumstance 
that  makes  it  impracticable,  for  firms  to 
comply  with  the  requirements  for 
nutritional  labeling  in  §  101.9(c).  FDA  is 
currently  limiting  the  permission  that  it 
grants  for  alternative  means  of 
compliance  or  additional  exemptions  in 
response  to  requests  under  §  101.9(g)(9) 
to  those  cases  that  involve  technological 
problems.  However,  based  upon  the 
comments  that  it  receives  in  response  to 
this  proposal,  FDA  will  consider 
whether  the  cost  to  a  small  business  of 
changing  the  labeling  of  a  low-volume 
food  product  in  response  to  the  1993 
amendments  represents  a  circumstance 


that  makes  it  impracticable  for  the  firm 
to  com.ply  with  the  requirements  of 
§  101.9(c)  and  for  which  FDA  may 
permit  alternative  means  of  compliance 
or  provide  an  exemption.  FDA  will 
consider  modifying  §  101.9(g)(9)  in  such 
a  manner  as  it  finds  appropriate  based 
on  consideration  of  comments,  to 
accommodate  this  situation. 

To  ensure  that  the  regulations 
implementing  the  1993  amendments  aje 
in  place  as  close  as  possible  to  May  8, 
1994,  the  date  of  applicability  for  Uie 
nutrition  labeling  regulations,  FDA  is 
proposing  that  any  final  rule  that  may 
issue  in  response  to  this  proposal 
become  effective  upon  its  publication  in 
the  Federal  Register.  The  agency 
believes  that  it  is  in  the  public  interest 
to  have  a  final  rule  in  place  as  quickly 
as  possible  so  that  people  will  know 
exactly  what  they  must  do  to  claim  the 
exemption  and  to  minimize  the 
possibihty  that  eligible  firms  will  fail  to 
file  their  claims  for  exemption  in  a 
timely  manner.  Therefore,  FDA 
tentatively  concludes  that  there  is  good 
cause  to  dispense  with  the  normal  30- 
day  period  between  publication  of  a 
final  rule  and  its  effective  date.  Given 
the  small  amount  of  time  before  May  8, 
1994,  however,  FDA  recommends  that 
persons  that  want  to  file  notices  with 
FDA  to  claim  the  small  business 
exemption  follow  the  procedures 
proposed  below. 

II.  The  Proposal 

A.  Application  of  Existing  Small 
Business  Exemption  From  Nutrition 
Jxibeling  Requirements 

In  establishing  the  regulations  that 
provide  exemptions  for  foods  labeled  by 
small  businesses,  i.e.,  §  101.9(j)(l)  for 
foods  in  conventional  food  form  and 
dietary  supplements  of  herbs  and  of 
other  similar  nutritional  substances  and 
§  101.36(f)(1)  for  dietary  supplements  of 
vitamins  or  minerals,  FT)A  interpreted 
the  1990  amendments  as  applying  to 
food  ofTered  for  sale  by  manufacturers, 
packers,  and  distributors.  However,  the 
Statement  of  Explanation  for  H.R.  2900 
(the  bill  that  became  the  1993 
amendments)  states  that  this 
interpretation  was  an  inappropriate 
extension  of  the  law:  "[T|he  statutory 
language  provides  that  this  exemption 
applies  only  to  retailers  ("personfs  who) 
offer!)  food  *   *   *  to  consumers')."  (139 
Congressional  Record  H6358  (August  6, 
1993).) 

Recognizing  that  manufacturers, 
packers,  and  distributors  may  have 
reasonably  relied  on  the  small  business 
exemption  provided  in  §  101.9(j)(l), 
Congress,  in  section  2(a)(1)  of  the  1993 
amendments,  provided  that  the 
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exemption  in  section  403{q)(5)(D)  of  the 
act  will  continue  to  be  available  until 
May  7,  1995,  in  accordance  with  the 
reflation,  that  is,  based  on  gross  sales 
made  or  business  done  to  the  consimier 
by  manufacturers,  packers,  and 
distributors  that  do  not  sell  directly  to 
the  consumer.  Section  2(a)(2)  of  the 
1993  amendments  hirther  provides  that 
after  May  8, 1995,  this  exemption  will 
only  be  available  with  respect  to  food 
offered  for  sale  by  a  pt*rson  who  makes 
direct  sales  to  consumers. 

FDA  is  proposing  to  modify 
§§  101.9(j)il)  and  101.36(f).  consistent 
with  the  provisions  of  section  2(a)  of  the 
1993  amendments,  to  establish  May  7, 
1995.  as  the  date  after  which  the 
exemption  provided  in  section 
403(q)(5)(D)  of  the  act  will  not  be 
available  to  food  labeled  by 
manufacturers,  packers,  and  distributors 
but  will  only  be  available  to  food  offered 
for  sale  by  a  person  who  makes  direct 
sales  to  consumers.  The  agency  is 
revising  the  numbering  of  §§  101.9{i)(l) 
and  101.36(f)  to  accommodate  the 
proposed  modifications. 

B.  New  Small  Business  Exemption  From 
Nutrition  Labeling 

The  1993  amendments  added  new 
section  403(q](5)(E]  to  the  act  This 
section  provides  an  exemption  for  low- 
volume  food  products  of  small 
businesses  from  the  mandatory  nutrition 
labeling  requirements  of  section 
403(q)(l)  and  (q)(2)  of  the  act,  FDA  Is 
proposing  to  amend  §  101. 9{j)  by  adding 
a  new  paragraph  (j)(18)  to  reflect  this 
exemption.  Under  proposed 
§  101.9())(18),  quahGcation  for  the 
exemption  for  a  low-volume  food 
product  is  based  on  four  factors;  (1)  The 
number  of  units  of  that  food  product 
sold  in  the  United  States;  (2)  the  average 
number  of  full-time  equivalent 
employees  of  the  person  claiming  the 
exemption,  e.g..  the  firm  or  corporation; 
(3)  the  absence  of  other  nutrition 
infonnation  or  nutrition  claims  in  the 
labeling  for  that  food  product;  and  (4) 
the  timely  filing  with  FDA  of  a  notice 
claiming  the  exemption.  FDA  is  also 
proposing  similar  revisions  to 
§  101.36(f)  to  provide  this  exemption 
from  the  reqmrements  of  section 
403(q}(l)  and  (q){2)  of  the  act  for  low- 
volume  food  products  that  are  dietary 
supplements  of  vitamins  or  minerals. 

1.  Definitions 

For  the  purposes  of  this  regulation, 
FDA  l«  proposing  in 
§  101.9{j)(18)(vl)(A).  (j)(18Kvi«B),  and 
(U(18)(vi)(Q  (and  also  §  101.36 
(f)(2)(vi)(A),  (f)(2Mvi)(B),  and 
(0(2)(vi)(q)  to  adopt,  with  minor 
changes,  the  definitions  for  "unit,** 


"food  product,"  and  "person" 
respectively,  as  established  by  the  1993 
amendments  in  section  403(q);5)(E)(vi) 
of  the  act.  Also,  the  agency  is  proposing 
a  definition  for  the  terra  "average 
number  of  full-time  equivalent 
employees"  In  §§  101.9())(18}{vi)P)  and 
101.36ff)(2)(vi)P). 

a.  Unit  The  agency  is  proposing  to 
define  in  §§  101  9(5)(18)(vi){A)  and 
101.36<f)(2Hiv){A)  the  term  "unit"  to 
mean  "the  packaging  or,  if  there  is  no 
packaging,  the  form  in  which  a  food 
product  is  offered  for  sale  to  the 
consimfier."  This  definition  reflects 
section  403(q)(5)(E)(vi)(I)  of  the  act 
Consistent  with  this  definition,  any 
completely  labeled  package  such  as  a 
can,  bottle,  box,  or  bag  of  a  food  product 
that  is  presented  for  sale  to  the 
consumer  is  a  unit  of  that  product. 
Thus,  for  example,  for  soft  drinks,  a  12- 
pack  or  a  24-pack  of  12-ounc8  (oz)  cans 
that  are  fully  labeled  would  represent  12 
or  24  units,  respectively,  of  that  soft 
drink  because  each  can  Is  in  a  form  in 
which  it  can  be  offered  for  sale  to  the 
consumer.  On  the  other  hand.  In  the 
case  of  a  package  containing  six  4-02 
containers  of  pmddlng,  the  individual 
containers  of  which  are  not  completely 
labeled  (i.e..  it  complies  with  the 
provisions  of  §101.9(j){15)).  the  package 
of  six  would  constitute  one  unit.  The 
difference  between  these  two  examples 
is  that  In  the  second  case,  the  packaging 
of  the  product,  as  it  is  presented  to  the 
consumer,  is  as  an  individual  unit  of  six 
containers  (a  mukiunlt  retail  food 
package),  whereas  In  the  first  Instance, 
the  12-pack  or  24-pack  is  a  convenience 
used  by  the  manufact\jrer  to  deliver  12 
or  24  individual  units  of  the  product  to 
the  consimier. 

The  agency  repognizes  that  there  also 
may  be  occasicms  where  a  food  product 
is  sold  in  bulk  or  in  individual  pieces 
rather  than  in  packaging;  e.g.,  flour  may 
be  sold  from  bulk  containers  in  a 
grocery  store.  Such  products  are  not 
exempt  from  nutrition  labeling  but  must 
have  the  nutrition  information  provided 
on  the  bulk  container  from  which  the 
food  is  dispensed  (§§  101.9(jKl6)  and 
101.36(g)).  Under  the  proposed 
definition  for  "unit,**  a  person  will  have 
to  determine  the  number  of  units  of 
product  sold  in  the  United  States  not  In 
packaging  on  the  basis  of  the  typical 
sales  practice  for  the  food  product.  For 
example.  If  2,000  poxmds  of  flour  are 
sold  from  bulk  displays  at  grocery 
stores,  and  the  typical  practice  for  sale3 
to  consinners  is  to  price  the  flour  on  a 
per  pound  basis,  then  the  bulk  sales 
would  represent  2,000  units. 

To  be  eligible  for  an  exemption  from 
the  provisions  of  §§  101.9  or  101.36,  as 
discusised  In  more  detail  below,  the  total 


number  of  units  of  a  product  sold  in  all 
of  its  forms  (I.e..  various  sizes)  must  be 
less  than  the  applicable  number  of  units 
for  the  exemption.  For  example,  a  firm 
may  manufacture  a  beverage  in  10-oz 
bottles,  12-oz  cans,  16-oz  tottles,  1-hter 
(L)  bottles,  and  2-L  bottles.  In 
determining  whether  the  beverage 
would  be  eligible  for  an  exemption,  the 
firm  would  total  the  number  of  units  of 
each  of  the  various  sizes  of  containers 
sold  in  the  United  States,  and  if  the  total 
number  of  units  for  all  five  types  of 
packages  is  less  than  the  applicable 
amount,  e.g..  less  than  600,000  In  the 
case  of  proposed  §  101.9())(18)(i)(A), 
then  the  beverage  would  be  eUgible  for 
exemption. 

b.  Food  pmduct.  The  agency  is 
proposing  to  define  In 
§§101.9(j)(18)(vi)(B)and 
101.36(f)(2)(vi)(B)  the  terms  "food 
product"  and  "food  product  that  Is  a 
dietary  supplement  of  vitamins  or 
minerals"  to  mean  "food  in  any  sized 
package  which  Is  manufactured  by  a 
single  manufacttirer  or  which  bears  the 
same  brand  name,  which  bears  the  same 
statement  of  identity,  and  which  has 
similar  preparation  methods."  This 
definition  reflects  section 
403(qK5)(E)(vi)(n)  of  the  act.  Whether 
two  units  of  a  food  are  units  of  the  same 
food  product  or  are  units  of  diHerent 
food  products  for  the  purposes  of 
proposed  §§  101.9(i)(18)  and  101.36(f)(2) 
depends  on  how  they  compare  under 
the  factors  bsted  in  this  definition.  If 
two  units  of  8  food  are  the  same  under 
each  of  these  three  factors,  then  they 
woidd  represent  two  units  of  the  same 
food  product.  However,  if  the  two  units 
of  a  food  differ  in  one  or  more  respects 
under  these  three  factors,  then  they 
would  represent  one  unit  of  two 
different  food  products. 

Although  the  terms  "single 
manufacturer"  and  "same  brand  name' 
are  self-explanatory,  the  agency  believes 
that  it  is  useful  to  provide  more  detail 
on  the  terms  "statement  of  identity"  and 
"similar  method  of  preparation"  and  to 
provide  some  examples  of  the 
relationship  between  units  and  food 
products.  In  discussing  the  definition 
lor  statement  of  identity,  the  Statement 
of  Explanation  for  H.R.  2900  explains 
that  by  statement  of  identity,  it  intended 
that  FDA  use  the  definition  of 
"statement  of  identity"  in  its  regulations 
under  §  101.3(b)  (21  CFR  101.3fb))  (139 
Congressional  Record  H6358  (August  6, 
1993)).  Section  101.3(b)  provides  that 

(b)  Such  statement  of  identity  shall  be 
in  terms  of: 

(1)  The  name  now  or  hereafter 
specified  in  or  required  by  any 
apphcable  Federal  law  or  regulation;  or, 
in  the  absence  thereof. 
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(2)  The  common  or  usual  name  of  the 
food;  or,  in  the  absence  thereof. 

(3)  An  appropriately  descriptive  term. 
or  when  the  nature  of  the  food  is 
obvious,  a  fanciful  imme  commonly 
used  by  the  public  for  such  food. 
Thus,  uiKier  proposed  §§  101  9(j)|18) 
and  101.36(0(2),  in  determining 
whether  a  food  is  the  same  food  product 
as  another  food  for  determining  the 
number  of  units  sold,  a  firm  should  refer 
to  §  101.3(b)  to  determine  whether  the 
two  foods  have  the  same  statement  of 
Identity. 

The  agency  interprets  the  terra 
"similar  preparation  methods"  to 
extend  tn  all  aspects  in  the  manufacture 
of  the  food  product,  from  the  initial 
steps  of  determining  the  ingredients  to 
be  used,  i  e.,  formulation,  to  interim 
treatment  steps  of  the  ingredients,  such 
as  blanching,  to  all  of  the  various  steps 
used  in  the  processing  of  the  Bnished 
food  to  be  sold  to  the  consumer. 
Because  each  of  these  steps  may  have  an 
effect  on  the  nutrient  content  of  the 
fmished  food  product,  units  of  foods 
that  differ  with  respect  to  particular 
steps  in  their  manufacture  should  be 
considered  by  a  firm  to  constitute  units 
of  different  food  products  for  the 
purpose  of  its  determining  the 
approximate  number  of  units  of  food 
products  sold  in  the  United  States. 

The  agency  provides  the  following 
examples  to  describe  the  circumstances 
in  which  two  units  of  a  food  would  be 
two  units  of  the  same  food  product,  or, 
alternatively,  one  imit  each  of  two 
different  food  products:  A  firm  would 
count  two  units  of  a  food  with  the  same 
statement  of  identity  and  similar 
methods  of  preparation  as  two  units  of 
the  same  product  if  they  both  bear  the 
same  brand  name  even  though  they 
were  manufactured  by  two  different 
firms.  A  private  label  manufacturer 
would  have  to  count  as  units  of  the 
same  food  all  production  with  the  same 
statement  of  identity  (presuming  similar 
method  of  preparation)  even  If  it  is 
packing  the  food  products  under  the 
brand  names  of  five  different  firms.  On 
the  other  hand,  even  if  two  units  of  food 
are  made  by  the  same  firm  (or  have  the 
same  brand  name)  and  have  the  same 
statement  of  identity,  they  would  not 
count  as  units  of  the  same  food  product 
if  there  were  differences  in  their  method 
of  preparation,  such  that  the  nutrition 
profjlf-s  of  the  two  products  are 
different,  (one  ice  cream  product  was 
made  with  nuts  and  the  other  was  not) 
o:  different  manufacturing  processes 
were  used  (e.g..  one  was  canned  while 
the  other  was  frozen). 

c.  Person.  The  agency  is  proposing  to 
define  in  §§  101.9(jJ(18)(vi)(C)  and 


101.36(0(2)(vi)(C)  the  term  "person-  to 
mean  "all  domestic  and  foreign  aflihates 
of  the  corporation,  in  the  case  of  a 
corporation.*  This  aspect  of  the 
definition  reflects  section 
403(q)(5)(E)(vi)(m)  of  the  act.  FDA  is 
also  proposing  to  iitclude  within  the 
coverage  of  this  term  companies  that  are 
not  corporations  by  inchiding  the 
following  language  in  these  regulations: 
■*  •  *  and  all  affiliates  of  that  firm  or 
other  entity,  when  referring  to  a  firm  or 
other  entity  that  is  not  a  corporation." 
Section  201(e)  of  the  act  (21  U  S  C. 
321(e))  defines  "person"  as  including  an 
individual,  partnership,  corporation, 
and  association. 

In  the  1993  amendments.  Congress 
clarified  the  definition  of  "person"  to 
remove  any  ambiguity  as  to  the  entities 
that  a  corporation  should  include  in 
determining  the  average  number  of  its 
full-time  equivalent  employees. 
Congress  said  the  employees  of  each  of 
its  affiliates  should  be  counted  by  a 
corporation.  The  agency  is  proposing  to 
include  the  sentence  noted  above  in  its 
regulation  to  provide  parallel  coverage 
of  persons  that  are  not  corporations. 

d.  Full-time  equivalent  employee.  The 
agency  is  proposing  in 
§§101.9(j)(18)(vi)(D)and 
101.36(0(2)lvi)(D)  to  define  the  term 
"fuD-time  equivalent  employee"  to 
mean  all  individuals  employed  by  the 
person  claiming  the  exemption  and  to 
estabbsh  a  formula  for  use  by  a  person 
to  calculate  the  average  number  of  its 
full-time  equivalent  employees.  The 
agency  is  proposing  that  the  average 
number  of  full-time  equivalent 
employees  of  a  company  be  determiited 
by  dividing  the  total  number  of  hours  of 
salary  or  wages  paid  to  individuab  that 
render  services  to  a  company  by  the 
number  of  hours  of  work  in  a  year.  2.080 
hours  (i.e..  40  hours  x  52  weeks).  Under 
this  formula,  a  person  would  base  the 
average  number  of  full-Ume  equivalent 
ennployees  on  a  typical  work-year  and 
on  the  total  hours  worked  by 
individuals  employed  by  the  firm  and, 
as  noted  above,  by  all  of  its  afatiates. 
The  average  number  of  full-time 
equivalent  employees  would  be 
calculated  based  on  all  employees  of  a 
firm,  including  production  workers. 
office  staff,  salesmen,  and  distribution 
staff,  including  any  contract  persormeL 
Under  the  proposed  formula,  a  foreign 
firm,  as  well  as  a  domestic  firm,  will 
have  to  calculate  the  average  number  of 
its  full-time  equivalent  employees  based 
on  the  total  numbers  of  individuals 
employed  by  that  firm  and  its  affi  hates, 
regardless  of  whether  their  operations 
are  related  to  sales  of  food  products  in 
the  United  States. 


2.  Small  Business  Food  Labehng 
Exemption  Notice 

The  1993  amendments  provide  that 
the  exemption  contained  in  section 
•i03(q)(5)CE)  of  the  act  shall  only  be 
available  lo  a  person  that  files  a  notice 
with  FDA  to  claim  the  exemption  for 
one  or  more  of  its  low-volume  food 
products  before  the  beginning  of  the  12- 
month  period  during  which  the 
exemption  is  to  be  in  effect.  The  agency 
is  proposing  requirements  concerning 
the  filing  of  this  notice  in 
§§101.9(jUl8)(iv)and  101  36(f)(2)(iv).  In 
addition  to  the  name  and  address  of  the 
firm  claiming  exemption  for  certain  of 
its  food  products,  under  the  proposed 
regulations,  the  notice  must  include  the 
average  number  of  full-time  equivalent 
employees  of  the  firm.  and.  for  each 
food  product  for  which  an  exemption  ts 
claimed,  the  approximate  number  of 
units  sold  by  the  firm  over  the  12-month 
period  preceding  the  period  for  whirfj 
the  Rxemption  is  claimed.  FDA  mtends 
to  treat  ail  information  received  m  such 
notices  in  accordance  with  its  public 
information  regulations,  21  CFR  part  20, 
particularly  §  20.61  Trade  secrets  and 
commerciai  or  financial  information 
which  is  privileged  or  confidential. 

Upon  the  fifing  of  the  notice 
estabhshing  that  a  product  meets  the 
requirement  lor  an  exemption,  the  food 
product  will  be  exempt  from  the 
requirements  for  nutrition  labeling 
specified  In  §  Iflfl  9  or  §  10136  during 
the  12-maDtbl  period  for  which  the 
exemption  is  itlaimed.  There  is  no 
requirement  for  agency  action,  review, 
or  approval  before  the  exemption  ts 
effective. 

Recognizing  that  a  person  Is  subject  to 
criminal  habibty  for  submitting  false 
information  lo  the  Federal  Government 
(18  use.  1001),  FDA  Is  proposing  to 
require  that  a  notice  of  claimed  small 
business  exemption  contain  a  signed 
certification  of  the  accuracy  of  the 
submission  by  a  responsible  indi>'iduaJ 
for  the  company  submitting  the  notice 
(proposed  §  101.9(j)(18)(ivjrF)  and 
§101.36(f)(2)(iv)(F).  Additional 
Information  to  support  the  validity  of 
the  information  provided  in  the  notice 
may  be  required  under  section 
403(q)(5)(E)(iii)aV)  of  the  act. 

Section  403(q)(5)(E)(iii)nV)  of  the  act 
provides  that  a  notice  of  a  claimed  small 
business  exemption  shall  "contain  such 
information"  as  FDA  (by  delegation 
from  the  Secretary)  may  require  "to 
verify  the  information  required"  about 
the  number  of  full-time  equivalent 
employees  and  unit  sales  of  food 
products  if  the  agency  "has  questioned 
the  vabdlty  of  such  information." 
Because  the  notice  cannot  iiKrlude 
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information  that  FDA  has  not  yet 
required— <hat  is.  Lhat  FDA  has  not  yet 
identified  as  necessary  to  verify  the 
information  in  the  notice — a  two-step 
process  is  necessary'  to  implement  this 
provision  The  agency  must  first  review 
the  notice  and  decide  whether  any 
verifying  information  is  necessary  and 
then  be  given  access  to  that  information. 
The  agency  is  considering  defining  in 
this  rulemaking  the  procedure  through 
which  it  will  obtain  the  verifying 
information  that  the  statute  clearly 
states  that  it  may  require. 

Information  in  the  notice  could  be 
verified  either  by  requiring  the 
submission  of  supporting 
documentation  or  by  inspecting  that 
documentation  at  a  firm's  place  of 
business.  In  some  circumstances, 
inspection  of  records  will  be  more 
practicable  than  submission,  and  vice 
versa  FD.A  is  thus  considering  requiring 
that  any  company  that  claims  the  small 
business  exemption  provide  the  agency 
with  access  to  its  records  that  support 
the  information  contained  in  the 
exemption  notice  if  the  agency  finds 
that  such  access  is  necessary  to  verify 
the  information  contained  in  the  notice. 
In  some  situations,  the  agency  may 
instead  require  the  submission  of 
supporting  information  to  the  agency. 
FDA  tentatively  finds  that  it  has  ample 
legal  authority  to  impose  these 
requirements. 

Under  section  701(a)  of  the  act  (21 
U.S.C.  371(a)),  FDA  has  the  authority  to 
adopt  by  regulation  requirements  that 
are  necessary  for  the  efficient 
enforcement  of  the  act.  including 
section  403(q)(5)(E)(iii)(IV)  of  the  act. 
(See  Weinberger  \ .  Hvnson.  Westcott  &■ 
Dunning.  Inc..  412  U^S.  609,  617  (1973); 
United  States  v.  Nova  Scotia  Food 
Products  Corp  .  568  F.2d  240,  246  (2d 
Cir  1977).)  Courts  have  recognized 
FD.A's  authority  to  impose  records 
inspection  requirements  where  they 
effectuate  the  goals  of  the  act.  (See 
Toilet  Goods  Association  v,  Gardner, 
387  U.S.  158,  163-64  (1967);  National 
Confectioners  Association  v.  Calif ano. 
569  F.2d  690,  693  &  n.9  (D.C.  Cir. 
19781)  Implementing  section 
403(q)(5)(E)(iii)(IV)  of  the  act  through 
the  sole  method  of  requiring  submission 
of  venfving  information  to  the  agency 
.could  be  unduly  burdensome  for  both 
the  agency  and  the  companies  claiming 
the  small  business  exemption.  For 
example,  the  agency  could  determine, 
under  section  403(q)(5)(E](iii)(IV)  of  the 
act.  that  information  in  a  particular 
notice  must  be  verified  by  examining  a 
firm's  payroll  records  and  invoices. 
Copying  all  of  these  documents  and 
submitting  them  to  the  agency  could 
present  difficulty  for  a  small  business 


claiming  the  exemption.  This  difficuhy 
could  be  avoided  if  FDA  e.xamined  the 
relevant  documents  at  the  firm's 
premises.  Moreover,  verifying  the 
information  contained  in  notice  of 
claimed  exemption  by  inspecting 
documents  at  the  firm's  place  of 
business,  and  copying  only  those 
needed,  would  in  many  cases  be  a  more 
efficient  use  of  the  agency's 
investigational  resources.  This  approach 
is  consistent  with  FDA's  actions  in  other 
areas  where  it  has  required  that  records 
be  made  available  to  agency  employees. 
(See,  e.g..  21  CFR  108.25(g)  (acidified 
foods);  108.35(h)  (thermal  processing  of 
low-acid  foods);  172.320  (amino  acids).) 

The  agency  points  out  that  its 
contemplated  approach  is  fully 
consistent  with  Congress"  desire,  as 
reflected  in  the  legislative  history  of  the 
1993  amendments,  that  the  small 
business  exemption  be  obtained  in  a 
simple  and  straightforward  manner 
without  complicated  reporting.  (See  139 
Congressional  Record  E  2016  (August  5. 
1993)  (statement  of  Rep.  Dingell)  ( "The 
system  is  a  simple  one  that  does  not 
require  complicated  reporting  or  a 
response  from  FDA."");  see  also  139 
Cong.  Rec.  S  10817  (August  6.  1993) 
(statement  of  Sen.  Kennedy)  (The  1993 
amendments  "provided  a 
straightforward  system  under  which  a 
company  simply  notifies  the  FDA  that 
one  or  more  of  its  products  qualify  for 
an  exemption");  id.  at  S  10818 
(statement  of  Sen.  Hatch).)  Under  the 
approach  that  the  agency  is  considering, 
a  company  would  merely  have  to  file  a 
simple  notice  with  the  agency.  It  would 
then  be  up  to  the  agency  to  determine 
whether  any  matter  needs  verification 
and  to  take  steps  to  view  the 
documentation  required  to  verify  the 
relevant  information. 

FDA  requests  comments  on  the 
approach  described  above.  Based  on  its 
review  of  the  comments,  the  agency  may 
provide  in  the  final  rule  that  companies 
claiming  the  exemption  will  be  required 
to  permit  inspection  of  supporting 
documentation  or  to  submit  any 
required  information  to  the  agency,  as 
appropriate.  Given  the  late  date  of  this 
proposal,  however,  the  agency  would 
not  make  these  requirements  effective 
for  notices  of  exemption  for  1994-95. 
Many  small  firms,  in  contemplation  of 
the  fact  that  most  small  businesses  must 
file  a  notice,  have  already  filed  notices 
without  any  indication  from  the  agency 
as  to  how  it  intends  to  enforce  the 
implementation  requirements.  Because 
FDA  believes  that  people  should  have 
full  notice  of  the  requirements  that  will 
apply  to  them  when  they  file  a  notice  of 
exemption,  and  because  requiring  small 
firms  to  refile  based  on  any  final  rule 


would  significantly  undercut  the 
efficient  enforcement  purposes  of  a 
records  access  requirement,  FDA  would 
make  these  requirements  applicable  to 
notices  seeking  exemption  beginning 
with  the  period  from  May  8,  1995,  to 
May  7.  1996.  Nevertheless,  companies 
fifing  for  an  exemption  would  still  be 
subject  to  the  statutory  requirement  in 
section  403(q)(5)(E)(iii)(IV)  of  the  act. 
and.  although  the  procedural 
requirements  for  complying  with  this 
section  would  not  be  effective  until 
1995,  companies  should  still  be 
prepared  to  provide  information  to  FDA 
to  support  their  notices  of  exemption 
should  FDA  question  the  validity  of  any 
information  contained  in  those  notices. 

Reflecting  new  section 
403(q)(5)(E)(iii)  of  the  act,  the  agency  is 
providing  in  proposed  §§  101.9(j)(18)(iv) 
and  101.36(f)(2)(iv)  that  a  firm  that  is 
not  an  importer  and  that  has  an  average 
of  fewer  than  10  full-time  equivalent 
employees  does  not  have  to  file  notice 
for  any  product  for  which  it  has  sales  of 
less  than  10,000  units  in  any  year  for  it 
to  be  eligible  for  the  small  business 
exemption  for  that  product.  The  agency 
would  suggest,  however,  that  such  a 
company  submit  a  notice  to  the  Office 
of  Food  Labeling  (HFS-150).  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  S\V.,  Washington,  DC  20204,  to 
establish  a  record  that  it  is  claiming  a 
small  business  exemption  for  some  or 
all  of  its  products.  (The  Office  of  Food 
LabeUng  is  the  office  within  FDA  that 
has  responsibility  for  food  labeling 
issues.)  The  agency  intends  to  make 
available  to  FDA  and  State  enforcement 
offices  a  list  of  the  names  and  addresses 
of  firms  that  have  claimed  the  small 
business  exemption  and  the  names  of 
the  products  for  which  they  have 
claimed  the  exemption.  The  agency 
intends  to  include  on  this  list  the  names 
of  firms  that  have  fewer  than  10 
employees  and  sales  of  fewer  than 
10,000  units  of  a  particular  product. 
Such  firms  are  not  required  to  file  a 
notice  but  can  choose  to  do  so 
voluntarily.  FDA  believes  that  the 
appearance  of  a  product's  name  on  the 
list  will  eliminate  any  questions  about 
its  eligibility  for  an  exemption.  Thus, 
even  though  not  required,  the 
submission  of  a  notice  of  a  claimed 
small  business  exemption  for  a  fpod 
product  may  be  in  the  best  interest  of  a 
firm.  FDA  also  intends  to  include  in  the 
list  the  names  of  firms  eligible  for  the 
small  business  exemption  provided  in 
§§101.109(j)(l)(i)  and  101.36(n(2)(i)  if 
they  file  notice  with  the  Office  of  Food 
Labeling. 

All  notices  must  be  filed  by  May  7. 
1994.  for  the  12-month  period  beginning 
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May  8,  1994.  the  date  that  the  nf»w 
mandatory  nutrition  labehng  regulations 
beconie  effec.-tive.  The  notice  is  to  be 
filed  with  the  Office  of  Food  Labeling 
(address  above). 

FDA  recognizes  that  time  i?  gnjwing 
short  for  the  filing  of  notices  to  FDA, 
and  that  firms  may  be  anxious  to  file  the 
notice  for  claimed  exemptiorL  As  an 
iritehra  measure  and  to  assure  that  all 
neces.sary  information  is  submitted, 
FDA  suggests  that  firms  follow  the 
procedures  proposed  in  this  document 
if  ihey  file  a  notice  with  FDA  before  the 
agency  issues  final  regulations. 

Because  it  has  received  numerous 
inquiries  as  to  whether  a  form  exists  for 
the  submission  of  the  notice,  FDA  is 
providing  in  Appendix  I  of  this 
document,  a  model  form,  along  with 
iustructions  for  completing  it  in 
Appendix  II  of  this  dociunent.  This 
model  form  may  be  used  by  firms  to 
supply  notice  of  their  claimed 
exemptions.  FDA  advises,  however,  thai 
it  is  not  necessary  to  use  this  form.  The 
iigency  also  advises  that  the  small 
business  exemption  for  a  food  product 
will  be  in  effect  once  a  notice  has  been 
filed  with  FDA,  even  though  it  may  be 
necessary  for  the  Office  of  Food 
labeling  to  work  with  the  firm  that  is 
filing  the  notice  to  address  deficiencies 
in  the  notice.  Although  no  action  by  the 
agency  is  required.  FDA  will  attempt  to 
review  all  notices  to  ensure  that  they  are 
complete  and  to  notify  companies  of  the 
receipt  of  the  notice,  and  whether 
additional  information  needs  to  be 
submitted. 

3.  Ehgibility  for  the  Small  Business 
Exemption 

In  proposed  §§  101.9  ()J(18)li)  and 
(i)(18)(ii)  and  in  101.36  (n(2)(i)  and 
(f)(2)(ii),  FDA  is  incorporating  into  its 
regulations  the  statutory  hmils  on  the 
number  of  units  sold  that  would  qualify 
a  food  product  as  a  low-volume  food 
product  ehgible  for  exemption  from  the 
nutrition  labeling  njquirements 
established  by  section  403|q)|l)  and 
(q)(2)  of  the  act.  Proposed  §§  101.9 
(j)fl8)(i)  and  (i)(18)(ii)  and  101.36 
(n(2)(i)  and  (m2)(ii)  also  reflect  the 
statutory  limits  on  a  firm's  average 
numb<;r  of  full-time  equivalent 
employees  that  would  qualify  it  as  a 
small  business  whose  products  are 
eligible  for  an  exemption. 

The  act  provides  for  phased-ln 
coverage  of  foods  that  were  first 
introduced  into  interstate  commerce 
before  May  8,  1994.  Under  section 
403(q)(5)(E)(ii)(I)  of  the  act.  a  food 
product  is  eligible  for  exemption  from 
the  nutrition  labeling  requirements  from 
May  8,  1994,  to  May  7.  1995.  If  fewer 
than  600.000  units  of  that  product  were 


sold  in  the  United  States  between  May 
a,  1993.  and  May  7.  1994.  and  the 
person  claiming  the  exemption  for  that 
product  employed  fewer  than  an 
aver<}ge  of  300  full-tjn>e  equivalent 
employees  during  that  time.  The  agency 
recognizes  that  there  are  some  products 
that  will  have  come  onto  the  market 
before  May  8,  1994,  for  which  Lhere  will 
not  be  a  full  year  of  s<Jes  on  which  to 
determine  whether  they  qualify  for  an 
exemption  as  a  low-volume  food.  The 
agency  is  proposing  that  a  food  for 
which  there  is  not  12  months  of  sales 
before  May  8,  1994.  will  qualify  as  a 
low-volume  food  ehgible  for  an 
exemption  if  the  sales  of  the  food  during 
the  period  in  which  the  exemption  will 
apply.  May  8.  1994,  to  May  7,  1995.  are 
reasonably  anticipated  to  be  less  than 
600.000  units.  This  treatment  of 
products  sold  before  May  8,  1994,  but 
without  a  full  year  of  sales  history 
before  that  date,  is  consislent  with  that 
of  products  not  sold  in  the  12-monlh 
period  before  an  exemption  is  claimed 
undrr  section  403(q)|5)(E)(i)(IV)  of  the 
ad. 

The  agency  Is  proposing  to  provide 
for  this  exemption  in  §  101.9{j)(18)(i)(A). 
The  agency  notes  that  this  proposed 
provision  is  not  applicable  to  dietary 
supplements  of  herbs  and  other  similar 
nutritional  substances,  and  that  FDA  is 
not  profKwing  to  include  a  paraDel 
provision  in  §  101.36(f)  for  dietary 
supplements  of  vitamins  or  minerals, 
because  the  mandatory  labeling 
requirements  do  not  become  effective 
for  dietary  supplements  until  July  1, 
1995. 

Under  section  403(q)(5)(E)(ii)(n)  of  the 
act,  the  exemption  for  a  food  first 
Introduced  into  interstate  commerce 
before  May  8,  1994,  narrows  in  the 
second  year  that  section  403(q)  of  the 
act  is  applicable  Such  a  food  will 
continue  to  be  eligible  for  exemption 
from  nutrition  labeling  between  May  8, 
1995,  and  May  7,  1996.  only  if  there 
were  fewer  than  400.000  units  of  that 
product  sold  in  the  United  States 
between  May  8,  1994,  and  May  7,  1995, 
and  if  the  firm  that  claims  an  exemption 
for  the  product  employed  an  average  of 
fewer  than  300  full-time  equivalent 
employees  during  that  period.  The 
agency  Is  proposing  to  reflect  this 
provision  in  §§  101.9(i)(18)(i)(B)  and 
101.36(f)|2)(i)(A)  of  its  regulations. 

The  exemption  narrows  even  further 
In  the  third  year.  Under  section 
403(q)(5)(E)(ii)(rn)  of  the  act.  a  food 
Introduced  into  interstate  commerce 
before  May  8,  1994.  is  eligible  for 
exemption  from  the  requirements  for 
nutrition  labeling  between  May  8,  1996. 
and  May  7, 1997,  if  there  were  fewer 
than  200.000  units  of  that  food  product 


sold  in  the  United  States,  and  if  the  firm 
that  claims  an  exemption  for  such 
product  employed  an  average  of  less 
than  200  fall-time  equivalent 
employees,  between  May  8,  1995,  and 
May  7,  1996.  The  agency  is  proposing  to 
reflect  this  provision  in 
§§101.9(i}(18)(i)(C)and 
101 .36(f}{2)(i)(B)  of  its  regulations. 

Under  section  403{q)(5)(E)(i)  of  the 
act,  all  other  food  products  are  eligible 
for  exemption  from  the  requirements  for 
nutrition  labehng  in  section  403(q)n) 
and  (q)(2)of  theact  for  any  12-monlh 
period  if  there  were  fewer  than  100.000 
units  of  that  food  product  sold  in  the 
United  States  during  the  preceding  12 
months  by  the  firm  claiming  the 
exemption,  and  if  that  firm  employed  an 
average  of  less  than  100  hiU-time 
equivalent  employees  during  that 
preceding  12-month  penod.  Under 
section  403(q)(5l(E)(i)  of  the  act,  newly 
marketed  food  is  eligible  for  exemption 
if  fewer  than  100.000  units  of  that  food 
product  are  reasonably  anticipated  to  be 
sold,  and  if  the  firm  claiming  the 
exemption  employs  an  average  of  less 
than  1(X)  full-time  equivalent 
employees,  during  the  12-monlh  period 
for  which  the  exempbon  is  claimed.  The 
agency  is  prof>osing  to  reflect  these 
provisions  in  §§  101.9(jKl8)(ij)  and 
101  36(0(2)(i))  of  its  regulations. 

If  adopted,  the  proposed  regulations 
will  operate  in  the  following  way  A 
person  nith  an  average  of  250  full-time 
equivalent  employees  between  May  8. 
1993,  and  May  8.  1994.  may  file  a  notice 
\^itb  FDA  claiming  an  exemption  from 
the  requirements  of  §  101  9  for  the 
period  from  May  8,  1994,  to  May  7, 
1995,  for  each  of  its  products  whose 
sales  were  less  than  600.000  units 
during  the  period  from  May  8,  1993,  to 
May  7,  1994.  The  filing  of  the  notice 
will  serve  to  estabhsh  the  exemption  for 
the  food  product  (assuming  no  nutrition 
information  or  health  or  nutrient 
content  claims  are  provided  in  the 
labeling  of  the  product)  If  a  product 
were  not  offered  for  sale  for  the  entire 
year  preceding  May  8.  1994,  the  firm 
could  claim  a  small  business  exemption 
for  that  food  product  if  the  number  of 
units  of  that  product  sold  in  the  United 
States  during  the  time  penod  from  May 
8,  1994,  to  May  7,  1995,  is  reasonably 
anticipated  to  be  fewer  than  600.000 
units. 

If  that  firm  continues  to  have  less  than 
300  employees,  eg,  275  full-time 
equivalent  employees,  for  the  p^od  of 
May  8,  1994,  to  May  7,  1995.  it  may  file 
by  May  7,  1995,  a  new  notice  to  claim 
an  exemption  for  the  period  from  May 
8,  1995.  to  May  7,  1996,  for  any  product 
for  which  it  sold  less  than  AOODOQ  units 
in  the  United  States  during  the  p)eriod 
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of  May  8.  1994.  to  May  7.  1995  and 
where  labeling  does  not  bear  nutrition 
information  or  health  or  nutrient 
content  claims.  However,  if  the  firm 
continues  to  have  more  than  200  full- 
time  equivalent  emplovees  for  the  time 
period  of  May  8,  1995.'to  May  7, 1996. 
the  firm  will  not  be  eligible  to  claim  a 
small  business  exemption  for  its 
products  after  May  8.  1996.  Under 
section  403(q)(5)(E)(iv)  of  the  act,  within 
18  months  after  that  date,  it  will  have 
to  bring  the  labels  of  its  products  into 
compliance  with  the  provisions  of 
§§101.9  and  101.36.  On  the  other  hand, 
a  firm  with  less  than  200  full-time 
equivalent  emplovees  during  the  period 
of  May  8,  1995,  to  May  7,  1996,  e.g.,  175 
employees,  would  be  eligible  to  file  a 
notice  by  May  7.  1996.  to  claim  a  small 
business  exemption  for  the  time  period 
Mav  8,  1996,  to  May  7.  1997,  for  any 
product  that  was  on  the  market  before 
May  8,  1994,  and  of  which  it  sold  fewer 
than  200.000  units  during  the  period  of 
May  8,  1995.  to  May  7,  1996.  Only  those 
firms  having  less  than  100  full-time 
equivalent  employees  would  be  able  to 
file  a  notice  to  claim  a  small  business 
exemption  for  a  12-month  period  after 
May  8,  1997,  and  then  only  for  products 
having  approximate  annual  sales  of  less 
than  100,000  units. 

Under  proposed  §§  101.9{jKl8)(ii)  and 
101.36(f)(2)(ii),  a  person  that  is  planning 
to  introduce  a  new  food  product  into 
interstate  commerce  effective  August  1, 
1994,  (i  e  .  after  May  8,  1994)  and  that 
has.  for  example,  an  average  of  50  full- 
time  equivalent  employees  (during  the 
period  of  August  1,  1993,  to  August  1. 
1994)  may  file  a  notice  with  FDA  by 
July  31,  1994,  claiming  an  exemption  for 
that  product  from  the  requirements  of 
§§  101.9  or  101.36  for  the  period  from 
August  1,  1994,  until  July  31. 1995.  if 
it  reasonably  anticipates  selling  fewer 
than  100,000  units  of  that  product 
during  the  period  from  August  1,  1994. 
to  July  31.  1995.  As  discussed  above,  the 
filing  of  the  notice  serves  to  establish 
the  exemption  for  the  food  product.  If 
the  firm  continues  to  have  less  than  100 
employees,  e.g..  only  55  full-time 
equivalent  employees,  and  continues  to 
sell  less  than  100,000  units  of  the 
product  in  the  United  States,  the  firm 
will  be  able  to  annually  claim  an 
exemption. 

The  agency  is  proposing  in 
§§  101.9(j)(18)(iii)  and  101.36(fl(2)(iii). 
consistent  with  the  provisions  of  section 
403(q)(5)(E)(iv)  of  the  act,  that  a  small 
business  exemption  for  a  product  shall 
expire  18  months  after  the  date  on 
which  the  average  number  of  full-time 
equivalent  employees  or  number  of 
units  of  food  products  sold  in  the 
United  States  exceed  the  numbers 


necessary  for  a  food  to  be  eligible  for  an 
exemption.  For  example,  under  the 
provisions  of  proposed 
§§  101.9(j)(18)(iii)  and  101.36(fl(2)(iii). 
an  exemption  for  a  low-volume  food 
product  for  the  time  period  between 
May  8.  1994.  and  May  7.  1995.  expires 
18  months  after  the  date  on  which  sales 
of  that  food  product  exceed  600.000 
units,  or  the  average  number  of  full-time 
equivalent  employees  of  the  firm 
claiming  the  exemption  exceeds  300 
Alternatively,  the  exemption  shall 
expire  18  months  after  tlie  ending  date 
of  the  12-month  period  that  the  food 
product  was  exempt  under 
§§  101.9(j)(18)  or  101.36(0(2).  This 
provision  will  provide  to  a  small 
business  approximately  the  same 
amount  of  time  after  the  eligibility  for 
exemption  ends  that  firms  that  did  not 
qualify  for  a  small  business  exemption 
had  to  bring  the  labels  of  their  products 
into  compliance  with  section  403(q)  of 
the  act  after  the  publication  of  final 
rules  implementing  that  section  of  the 
act. 

The  agency  is  proposing  in 
§§  101.9(i)(18)(iv)  and  101.36(f)(2)(iv)  to 
require  that  the  certification  statement 
include  a  commitment  on  the  part  of  the 
person  claiming  an  exemption  that  he  or 
she  will  notify  FDA  if  the  number  of 
units  of  a  food  product  sold,  or  the 
average  number  of  full-time  equivalent 
employees  employed,  by  the  person 
exceeds  the  applicable  numbers.  Having 
made  such  a  commitment,  a  failure  to 
notify  the  agency  that  the  food  is  no 
longer  eligible  would  subject  the  person 
to  action  under  Title  18  of  the  United 
States  Code. 

4  Modification  of  Exemption  Eligibility 
Requirements 

Section  403(qH5)(E)(v)  of  the  act 
provides  that  FDA  may  by  regulation 
lower  the  requirements  pertaining  to  the 
average  number  of  full-time  equivalent 
employees  or  the  number  of  units  of 
food  products  requirements  for 
eligibility  for  exemption  for  any  food 
product  first  introduced  into  interstate 
commerce  after  May  8.  2002.  Under  the 
act.  before  FDA  can  lower  these 
requirements,  it  must  determine  that  the 
cost  of  compliance  with  the  lower 
requirements  will  not  place  an  undue 
burden  on  persons  that  would  be 
affected  by  the  lower  requirements.  FDA 
is  proposing  to  reflect  this  provision  in 
§§  101.9()Hl8)(v)  and  101.36(fl{2)(v)  of 
its  regulations. 

in.  Economic  Impact 

FDA  has  examined  the  economic 
impact  of  the  proposed  rule  as  required 
by  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  Executive 


Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and.  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benef^its  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  The  Regulatory  Flexibility 
Act  (Pub.  L.  96-354)  requires  agencies 
to  analyze  options  for  regulatory  relief 
for  small  businesses.  The  agency  finds 
that  the  only  significant  economic  effect 
of  this  rule  is  the  benefit  that  it  creates 
by  reducing  labeling  costs  for  newly 
exempted  companies.  This  benefit  is  the 
resuh  of  statutory  provisions  and  not 
FDA  discretion.  However,  because  this 
benefit  is  large  and  affects  small 
businesses,  we  are  providing  the 
following  voluntary  economic  impact 
analysis  and  regulatory  fiexibility 
analysis  that  meet  the  requirements  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

There  are  two  types  of  costs  in  this 
regulation:  (1)  Costs  to  comply  with  the 
notification  requirement,  and  (2)  costs 
of  lost  nutrition  benefits.  FDA  estimates 
that  the  volume  of  food  products 
produced  by  manufacturers,  packers,  or 
distributors  eligible  for  the  exemption 
being  proposed  in  §§  101.9(j)(18)  and 
101.36(0(2)  constitutes  less  than  1 
percent  of  the  U.S.  diet.  Thus,  any  lost 
nutrition  benefits  are  likely  to  be  small. 
The  1993  amendments  require  that  any 
small  firm  (except  for  very  small  firms 
with  very  low-volume  food  products) 
that  has  low-volume  food  products  that 
are  eligible  for  exemption  from  nutrition 
labeling  notify  FDA  of  the  volume  of 
sales  of  such  products  and  the  number 
of  its  full-time  equivalent  employees  if 
the  product  is  to  be  exempt. 

Some  firms  will  not  have  products 
that  are  eligible  for  the  new  small 
business  exemption,  and  some  will  not 
take  advantage  of  the  exemption  from 
nutrition  labeling  for  one  of  the 
following  reasons:  (1)  They  make 
nutrient  content  claims,  (2)  they  make 
health  claims,  (3)  they  decide  to  label  to 
be  competitive  with  other  labeled 
products,  or  (4)  retailers  they  sell  to 
insist  on  nutrition  labeling. 

Assuming  that  50  percent  of  all  firms 
that  could  claim  the  small  business 
exemption  will  decide  not  to  do  so  for 
one  of  the  reasons  listed  above  and  will, 
as  a  result,  provide  nutrition  labeling  for 
their  products,  it  is  estimated  that 
approximately  4.500  firms  will  remain 
that  have  products  that  are  eligible  for 
exemption  and  not  label  their  products 
with  nutrition  labeling  in  the  first  2 
years  during  which  nutrition  labeling  is 
required  by  §§  101.9  and  101.36.  The 
agency  further  estimates  that  this  figure 
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will  reduce  to  4,000  firms  for  the  third 
year  during  which  nutrition  labeling  is 
required  and  to  3.200  firms  for 
subsequent  years.  Those  firms  that 
choose  not  to  label  will  be  responsible 
for  annually  gathering  sales  and 
employee  data  and  notifying  FDA  of 
their  claim  for  exemption. 

First,  firms  will  have  to  read  and 
analyze  the  regulation.  Second,  they 
will  have  to  determine  the  average 
number  of  full-time  equivalent 
employees  they  employed  in  the 
previous  year.  Because  most  firms  keep 
payroll  records  of  expenses  only,  this 
will  require  some  conversion.  Third, 
firms  will  have  to  determine  which  of 
their  products  qualify  for  exemption. 
Again,  records  of  dollar  sales  are 
normally  kept  and.  as  prices  may  have 
changed  throughout  the  year,  some 
analysis  may  be  required  for  each 
product  that  the  firm  believes  to  be 
exempt.  This  activity  may  be  reasonably 
expected  to  take  an  average  of  8  hours 
per  firm  although  FDA  solicits  comment 
on  this  figure.  If  costs  to  perform  this 
activity  (plus  overhead)  average 
approximately  $46  per  hour  (the  value 
used  by  FDA  in  calculating  costs  for 
reporting  under  the  Paperwork 
Reduction  Act  of  1980),  then  the  first 
year  costs  to  firms  that  decide  to  file  a 
notice  of  exception  are  expected  to  be 
approximately  $1,656,000.  This  cost 
will  drop  to  approximately  $1,472,000 
and  $1,177,640  in  subsequent  years  as 
the  number  of  firms  filing  a  notice 
decreases  as  discussed  above.  The 
proposed  rule  reflects  the  statute's 
removal  of  coverage  for  manufacturers, 
packers,  and  distributors  under  the 
exemption  based  on  gross  value  of  sales 
or  business  done  af^er  May  8.  1995.  The 
agency  believes  that  this  will  resuh  in 
minimal  cost  to  industry  because  almost 
all  firms  that  might  have  been  covered 
by  that  exemption  will  be  covered  by 
the  new  exemption  provisions. 


Federal  costs  for  implementing  the 
notification  system  in  terms  of  setting 
up  the  system,  handling  mail,  recording 
firms  and  products,  and  providing 
information  concerning  exempted  firms 
will  approximate  $207,000.  Thus,  it  is 
reasonable  to  expect  that  total  costs  of 
the  notification  provision  will  be  less 
than  $2  miUion  for  the  first  year  and 
decrease  substantially  in  subsequent 
years. 

The  benefits  of  this  regulation  are 
likely  to  be  very  large  First,  many  small 
manufacturers  noted  the  impossibility 
of  labeling  their  low-volume  products  in 
comments  to  the  rule. 

Assuming  that  the  costs  of  labeling 
are  about  $3,000  per  product  and  that 
there  is  an  average  of  20  products  per 
firm,  cost  savings  from  not  labehng  the 
products  that  are  exempt  are  estimated 
to  be  between  $275  million  and  $360 
million.  In  addition,  this  law  and 
regulation  prevent  both  the  lost  value  to 
consumers  of  products  that  would  no 
longer  be  available  and  the  costs  of 
losing  many  small  businesses. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  (a)(8)  and  (a)(ll)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

The  proposed  actions  pertaining  to 
food  labeling  meet  the  criteria  in  21  CFR 
25.24(a)(ll)  for  exclusion  from 
preparation  of  an  environmental 
assessment  and  an  environmental 
impact  statement.  The  proposed 
regulations  pertaining  to  the  small 
business  notification  procedure  meet 
the  criteria  for  exclusion  described  in  21 
CFR  25.24(a)(8). 


V.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S  C.  3507). 
Therefore,  in  accordance  with  5  CFR 
part  1320,  the  title,  description,  and 
respondent  description  of  the 
information  requirements  are  shown 
below  with  an  estimate  of  the  annual 
collection  and  information  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering 
necessary  information,  and  completion 
and  submission  of  the  request. 

Title:  Food  Labeling;  Nutrition 
Labehng.  Small  Business  Exemption. 

Description:  The  proposed  rule 
provides  the  procedures  for  the 
submission  of  a  notice  of  a  claim  by  a 
company  of  an  exemption  from  FDA's 
regulations  for  mandatory  nutrition 
labeling.  FDA  action  on  the  notice  wnll 
be  limited  to  review  for  completeness 
and  acknowledgement  that  the  notice 
had  been  received  and  was  or  was  not 
adequate. 

The  1993  amendments  revise  the 
basis  for  a  small  business  exemption 
provided  by  section  403(q)(5)  of  the  act. 
This  new  provision,  section  403(q)(5)(E) 
of  the  act,  provides  an  exemption  for  a 
food  product  based  on  the  number  of 
employees  of  the  company  and  the 
number  of  units  sold  on  an  armual  basis. 
Under  the  1993  amendments,  to  quafify 
for  an  exemption,  a  person  must  file  the 
notice  mentioned  in  the  preceding 
paragraph  w  iih  FDA  before  the  time 
period  for  the  claimed  exemption. 
Proposed  §§  101.9(j)(18)(iv)  and 
101.36(r)(2)(iv)  refiect  the  infonnation 
identified  in  section  403(q)(5)(E)  of  the 
act  as  necessary  as  part  of  the  notice  for 
a  claimed  small  business  exemption. 

Description  of  Respondents:  Persons 
and  businesses,  particularly  small 
businesses. 


ESTIMATED  Annual  Reporting  and  Recordkeeping  Burden 


Section 


101.9  and  101.36 


Annual 

number  of 

respondents 


4,500 


Annual  fre- 
quency 


Average 

burden 
hours  per 
response 


8 


Annual  bur- 
den hours 


36,000 


The  agency  expects  that  the  number 
of  respondents  and  corresponding 
annual  burden  hours  will  decrease  over 
succeeding  years  as  the  basis  for 
additional  exemptions  changes.  By  May 
1997,  FDA  estimates  that  approximately 
3,200  companies  may  be  filing  notices 


to  claim  the  exemption  with  a 
corresponding  annual  burden  hours  of 
approximately  25,600  hours. 

The  agency  has  submitted  copies  of 
the  proposed  rule  to  OMB  for  its  review 
of  these  recordkeeping  requirements. 
Interested  persons  are  requested  to  send 


comments  regarding  this  estimated 
burden,  including  suggestions  for 
reducing  this  burden  to  FDA's  Dockets 
Management  Branch  (address  above), 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  rm.  3208,  New 
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Executive  Bldg..  Washington.  DC  20503. 
ATTN;  Desk  Officer  for  FD.^. 

VI.  Effective  Date 

Because  of  the  shortness  of  time  until 
the  date  on  which  notices  must  be  filed 
with  the  agency  to  claim  the  new 
exemptions.  FDA  is  proposing  to  make 
these  regulations  effective  on  the  date  of 
publication  of  the  final  rules  in  the 
Federal  Register.  As  stated  above,  FDA 
tentatively  concludes  that  it  has  good 
cause  for  this  action. 

\1I.  Comments 

Interested  persons  may.  on  or  before 
May  13. 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
vvTitten  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  am  and  4  p.m.. 
Monday  through  Friday. 

Because  of  the  shortness  of  the  time 
until  firms  must  begin  filing  notice  of 
claimed  exemptions  with  the  agency, 
FD.^  will  not  be  able  to  extend  the 
comment  period  beyond  that  date.  Also, 
the  agency  is  advising  that  it  may  not  be 
able  to  consider  any  comments  received 
at  the  Dockets  Management  Branch  after 
the  close  of  business  on  May  13, 1994. 

\Tn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1  Final  Regulatory  Flexibility  Analysis  of  the 
Regulations  Implementing  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

2  139  Congressional  Record-Extension  of 
Remarks.  E2015-2018.  August  5,  1993. 

3  139  Congressional  Record— House,  H6358- 
6360.  August  6,  1993. 

4  139  Congressional  Record— Senate. 
S10817-10818,  August  6.  1993. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows; 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  US.C.  1453. 


1454.  14551;  sees.  201.  301.  402.  403.  409. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  use.  321.  331.  342.  343.  346.  371). 

2.  Section  101.9,  effective  May  8, 
1994,  is  amended  by  revising  paragraph 
(j)(l)  and  by  adding  a  new  paragraph 
{j)(18)  to  read  as  follows: 

§101.9    Nutrition  labeling  of  food. 

(i)*  •  ' 

(1)  (i)  Until  May  7, 1995,  food" offered 
for  sale  by  a  manufacturer,  packer,  or 
distributor  who  has  aimual  gross  sales 
made  or  business  done  in  sales  to 
consumers  that  is  not  more  than 
$500,000  or  has  annual  gross  sales  made 
or  business  done  in  sales  of  food  to 
consumers  of  not  more  than  $50,000. 
Provided,  That  the  food  bears  no 
nutrition  claims  or  other  nutrition 
information  in  any  context  on  the  label 
or  in  labeling  or  advertising.  Claims  or 
other  nutrition  information  subject  the 
food  to  the  provisions  of  this  section; 

(ii)  Food  offered  for  sale  by  a  person 
who  makes  direct  sales  to  consumers 
who  has  annual  gross  sales  made  or 
business  done  in  sales  to  consumers  that 
is  not  more  than  $500,000  or  has  annual 
gross  sales  made  or  business  done  in 
sales  of  food  to  consumers  of  not  more 
than  $50,000.  Pro\ided.  That  the  food 
bears  no  nutrition  claims  or  other 
nutrition  information  in  any  context  on 
the  label  or  in  labeling  or  advertising. 
Claims  or  other  nutrition  information 
subject  the  food  to  the  provisions  of  this 
section; 

(iii)  For  purposes  of  this  paragraph, 
calculation  of  the  amount  of  sales  shall 
be  based  on  the  most  recent  2-year 
average  of  business  activity.  Where 
firms  have  been  in  business  less  than  2 
years,  reasonable  estimates  must 
indicate  that  annual  sales  will  not 
exceed  the  amounts  specified.  For 
foreign  firms  that  ship  foods  into  the 
United  States,  the  business  activities  to 
be  included  shall  be  the  total  amount  of 
food  sales,  as  well  as  other  sales  to 
consumers,  by  the  firm  in  the  United 
States. 
*        •        *        •        • 

(18)  Food  products  that  are  low- 
volume  (that  is,  they  meet  the 
requirements  for  units  sold  in  paragraph 
(j)(18)(i)  or  (j)(18)(ii)  of  this  section); 
that,  except  as  provided  in  paragraph 
(j)(18)(iv)  of  this  section,  are  the  subject 
of  a  claim  for  an  exemption  that 
provides  the  information  required  under 
paragraph  (j)(18)(iv)  of  this  section,  that 
is  filed  before  the  beginning  of  the  time 
period  for  which  the  exemption  is 
claimed,  and  that  is  filed  by  a  person 
that  qualifies  to  claim  the  exemption 
under  the  requirements  for  average  full- 
time  equivalent  employees  in  paragraph 


(j)(18)(i)  or  (j)(18)(ii)  of  this  section;  and 
whose  labels,  labeling,  and  advertising 
do  not  provide  nutrition  information  or 
make  a  nutrient  content  or  health  claim, 
(i)  For  food  products  first  introduced 
into  interstate  commerce  before  May  8. 

1994,  the  product  shall  be  exempt  for 
the  period: 

(A)  Between  May  8.  1994.  and  May  7. 

1995,  if.  for  the  period  between  May  8. 

1993.  and  May  7. 1994,  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  300  full-time 
equivalent  employees  and  fewer  than 
600.000  units  of  that  product  were  sold 
in  the  United  States  or.  if  the  product 
was  not  offered  for  sale  for  a  full  year 
before  May  8.  1994.  it  is  reasonably 
anticipated  that  fewer  than  600.000 
units  of  the  product  will  be  sold 
between  May  8. 1994.  and  May  7.  1995; 

(B)  Between  May  8.  1995.  and  May  7. 

1996,  if.  for  the  period  between  May  8. 

1994.  and  May  7, 1995.  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  300  full-time 
equivalent  employees  and  fewer  than 
400.000  units  of  that  product  were  sold 
in  the  United  States;  and 

(C)  Between  May  8.  1996.  and  May  7. 

1997,  if.  for  the  period  between  May  8. 

1995.  and  May  7, 1996.  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  200  full-Lirae 
equivalent  employees  and  fewer  than 
200,000  units  of  that  product  were  sold 
in  the  United  States. 

(ii)  For  all  other  food  products,  the 
product  shall  be  eligible  foran 
e.xemption  for  any  12-month  period  if, 
for  the  preceding  12  months,  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  100  full-time 
equivalent  employees  and  fewer  than 
100,000  units  of  that  product  were  sold 
in  the  United  States,  or  in  the  case  of  a 
food  product  that  was  not  sold  in  the 
12-monlh  period  preceding  the  period 
for  which  exemption  is  claimed,  fewer 
than  100.000  units  of  such  product  are 
reasonably  anticipated  to  be  sold  in  the 
United  States  during  the  period  for 
which  exemption  is  claimed. 

(iii)  If  a  person  claims  an  exemption 
under  paragraphs  (j)(18)(i)  or  (j)(18)(ii) 
of  this  section  for  a  food  product  and 
then,  during  the  period  of  such 
exemption,  the  number  of  full-time 
equivalent  employees  of  such  person 
exceeds  the  appropriate  number,  or  the 
number  of  units  of  the  food  product  sold 
in  the  United  States  exceeds  the 
appropriate  number,  or,  if  at  the  end  of 
the  period  of  such  exemption,  the  food 
product  no  longer  qualifies  for  an 
exemption  under  the  provisions  of 
paragraphs  (j)(18)(i)  or  (j)(18)(ii).  such 
person  shall  have  16  months  from  the 
date  that  the  product  no  longer  qualified 


Federal  Register  /  Vol.  59.  No.  49  /  Monday,  March  14,  1994  /  Proposed  Rules 


11881 


as  a  low-volume  product  of  a  small 
business  to  comply  with  this  section. 

(iv)  A  notice  sna'U  be  filed  with  the 
Office  of  Food  Labeling  (HFS-150), 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  St.  S\V., 
Washington,  EXZ  20204  and  contain  the 
following  information,  except  that  if  the 
person  is  not  an  importer  and  has  fewer 
than  10  full-time  equivalent  employees, 
that  person  does  not  have  to  file  a  notice 
for  any  food  product  with  annual  sales 
of  fewer  than  10,000  total  units: 

(A)  Name  and  address  of  firm 
reauesting  exemption; 

iB)  Names  of  the  food  products 
(including  the  various  brand  names)  for 
which  exemption  is  claimed; 

(C)  Name  and  address  of  the 
manufacturer  of  the  food  products  for 
which  an  exemption  is  claimed,  if 
different  than  the  firm  that  is  claiming 
the  exemption; 

(D)  The  number  of  full-time 
equivalent  employees.  Provide  the 
average  number  of  full-time  equivalent 
individuals  employed  by  the  person  and 
its  affiliates  for  the  12  months  preceding 
the  period  for  which  a  small  business 
exemption  is  claimed  for  a  product.  The 
number  of  full-time  equivalent 
employees  is  to  be  determined  by 
dividing  the  total  number  of  hours  of 
salary  or  wages  paid  to  individuals  that 
render  services  to  the  company  by  the 
number  of  hours  of  work  in  a  year,  2,080 
hours  (i.e.,  40  hoursx52  weeks); 

(E)  Approximate  total  number  of  units 
of  the  food  product  sold  in  the  United 
States  in  the  12-month  period  preceding 
that  for  which  a  small  business 
exemption  is  claimed:  Provide  the 
approximate  total  number  of  units  sold, 
or  expected  to  be  sold,  in  a  12-month 
period  for  each  product  for  which  an 
exemption  is  claimed.  For  products  that 
have  been  in  production  for  1  year  or 
more  before  the  period  for  which 
exemption  is  claimed,  the  12-month 
period  is  the  period  immediately 
preceding  the  period  for  which  an 
exemption  is  claimed.  For  other 
products,  the  12-month  period  is  the 
period  for  which  an  exemption  is 
claimed;  and 

(F)  The  notice  shall  be  signed  by  a 
responsible  individual  for  the  person 
who  can  certify  the  accuracy  of  the 
information  presented  in  the  notice.  The 
individual  shall  certify  that  the 
information  contained  in  the  notice  is  a 
complete  and  accurate  statement  of  the 
number  of  full-time  equivalent 
employees  of  the  firm  and  its  affiliates 
and  of  the  number  of  units  of  the 
product  for  which  an  exemption  is 
claimed  sold  by  the  firm.  The  individual 
shall  also  state  that  should  the  average 


number  of  full-time  equivalent 
employees  or  the  number  of  units  of  the 
food  products  sold  in  the  United  States 
by  the  firm  exceed  the  applicable 
numbers  for  the  time  period  for  which 
exemption  is  claimed;  the  firm  will 
notify  FDA  of  that  fact  and  of  the  date 
on  which  the  number  of  employees  or 
number  of  products  sold  included  the 
standard. 

(v)  FDA  may  by  regulation  lower  the 
employee  or  units  of  food  products 
requirements  of  paragraph  (j)(18)(ii)  of 
this  section  for  any  food  product  first 
introduced  into  interstate  commerce 
after  May  8,  2002,  if  the  agency 
determines  that  the  cost  of  compliance 
with  such  lower  requirement  will  not 
place  an  undue  burden  on  persons 
subject  to  it. 

(vi)  For  the  purposes  of  this 
paragraph,  the  following  definitions 
apnlv: 

(A)  Unit  means  the  packaging  or,  if 
there  is  no  packaging,  the  form  in  which 
a  food  product  is  offered  for  sale  to 
consumers. 

(B)  Food  product  means  food  in  any 
sized  package  which  is  manufactured  by 
a  single  manufacturer  or  which  bears 
the  same  brand  name,  which  bears  the 
same  statement  of  identity,  and  which 
has  similar  preparation  methods. 

(C)  Person  means  all  domestic  and 
foreign  affiliates  of  the  corporation,  in 
the  case  of  a  corporation,  and  all 
affiliates  of  a  firm  or  other  entity,  when 
referring  to  a  firm  or  other  entity  that  is 
not  a  corporation. 

(D)  Full-time  equivalent  employee 
means  all  individuals  employed  by  the 
person  claiming  the  exemption.  This 
number  shall  be  determined  by  dividing 
the  total  number  of  hours  of  salary  or 
wages  paid  to  individuals  that  render 
services  to  the  person  by  the  number  of 
hours  of  work  in  a  year,  2,080  hours 
(i.e.,  40  hoursx52  weeks). 

•  •        •        •        • 

3.  Section  101.36,  effective  July  1, 
1995,  is  amended  by  revising  paragraph 
(f)  to  read  as  follows: 

§101.36    Nutrition  labeling  of  dietary 
supplements  of  vitamins  or  minerals. 

•  •         •         *         * 

(f)(1)  Until  May  7,  1995.  dietary 
supplements  of  vitamins  or  minerals  are 
exempt  from  this  section  when  they  are 
offered  for  sale  by  a  manufacturer, 
packer,  or  distributor  who  has  annual 
gross  sales  made  or  business  done  in 
sales  to  consumers  that  is  not  more  than 
S500,000  or  has  annual  gross  sales  made 
or  business  done  in  sales  of  food  to 
consumers  of  not  more  than  S50.000, 
Provided,  That  the  food  bears  no 
nutrition  claims  or  other  nutrition 
information  in  any  context  on  the  label 


or  in  labeling  or  advertising.  Claims  or 
other  nutrition  information  subject  the 
food  to  the  provisions  of  this  section. 

(i)  Dietary  supplements  of  vitamins  or 
minerals  are  exempt  from  this  section 
when  they  are  offered  for  sale  by  a 
person  who  makes  direct  sales  to 
consumers  who  has  annual  gross  sales 
made  or  business  done  in  sales  to 
consumers  that  is  not  more  than 
$500,000  or  has  annual  gross  sales  made 
or  business  done  in  sales  of  food  to 
consumers  of  not  more  than  S50.000, 
Provided,  That  the  food  bears  no 
nutrition  claims  or  other  nutrition 
information  in  any  context  on  the  label 
or  in  labeling  or  advertising.  Claims  or 
other  nutrition  information  subject  the 
food  to  the  provisions  of  this  section, 
(li)  For  purposes  of  this  paragraph, 
calculation  of  the  amount  of  sales  shall 
be  based  on  the  most  recent  2-year 
average  of  business  activity.  Where 
firms  have  been  in  business  less  than  2 
years,  reasonable  estimates  must 
indicate  that  annual  sales  will  not 
exceed  the  amounts  specified.  For 
foreign  firms  that  ship  food  into  the 
United  States,  the  business  activities  to 
be  included  shall  be  the  total  amount  of 
food  sales,  as  well  as  other  sales  to 
consumers,  by  the  firm  in  the  United 
States. 

(2)  Dietary  supplements  of  vitamins  or 
minerals  that  are  low-volume  food 
products  (that  is.  they  meet  the 
requirements  for  units  sold  in  paragraph 
(f)(2)(i)  or  (f)(2)(ii)  of  this  section);  that, 
except  as  provided  in  paragraph 
(f)(2)(iv)  of  this  section,  are  the  subject 
of  a  claim  for  an  exemption  that 
provides  the  information  required  under 
paragraph  (f)(2)(iv)  of  this  section,  that 
is  filed  before  the  begirming  of  the  time 
period  for  which  the  exemption  is 
claimed,  and  that  is  filed  by  a  person 
that  qualifies  to  claim  the  exemption 
under  the  requirements  for  average  full- 
time  equivalent  employees  in  paragraph 
(f)(2)(i)  or  (n(2)(ii)  of  this  section;  and 
whose  labels,  labehng,  and  advertising 
do  not  provide  nutrition  information  or 
make  a  nutrient  content  or  health  claim. 

(i)  For  food  products  that  are  dietary 
supplements  of  vitamins  or  minerals 
first  introduced  into  interstate 
commerce  before  May  8,  1994.  the 
supplement  shall  be  exempt  for  the 
period: 

(A)  Between  May  8,  1995.  and  May  7, 

1996.  if,  for  the  period  between  May  8, 
1994,  and  May  7,  1995,  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  300  full-time 
equivalent  employees  and  fewer  than 
400.000  units  of  that  product  were  sold 
in  the  United  States;  and 

(B)  Between  May  8,  1996,  and  May  7. 

1997,  if,  for  the  period  between  May  8, 
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1995,  and  May  7,  1996,  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  200  fiill-time 
equivalent  employees  and  fewer  than 
200.000  units  of  that  product  were  sold 
in  the  Ignited  States. 

(u)  For  all  other  food  products  that  are 
dietary  supplements  of  vitamins  or 
minerals,  the  supplement  shall  be 
eligible  for  an  exemption  for  any  12- 
month  period  if,  for  the  preceding  12 
months,  the  person  claiming  the 
exemption  employed  fewer  than  an 
average  of  100  full-time  equivalent 
employees  and  fewer  than  100.000  units 
of  that  product  were  sold  in  the  United 
States,  or  in  the  case  of  a  dietary- 
supplement  that  was  not  sold  in  the  12- 
month  period  preceding  the  period  for 
which  exemption  is  claimed,  fewer  than 
100,000  units  of  such  product  are 
reasonably  anticipated  to  be  sold  in  the 
United  States  during  the  period  for 
which  exemption  is  claimed. 

(ill)  If  a  {jerson  claims  an  exemption 
under  paragraphs  {f)(2)(i)  or  (f)(2)(ii)  of 
this  section  for  a  dietary-  supplement 
food  prrxluct  and  then,  during  the 
period  of  such  exemption,  the  number 
of  full-time  equivalent  employees  of 
such  person  exceeds  the  appropriate 
number,  or  the  number  of  units  of  the 
dietary  supplement  sold  in  the  United 
States  exceeds  the  appropriate  number. 
or.  if  at  the  end  of  the  period  of  such 
exemption,  the  dietary  supplement  no 
longer  qualifies  for  an  exemption  under 
the  provisions  of  paragraphs  (f)(2)(i)  or 
(f)(2)(u)  of  this  section,  such  person 
shall  have  18  months  from  the  date  that 
the  supplement  no  longer  qualified  as  a 
low-volume  food  product  of  a  small 
business  to  comply  with  this  section. 

(iv)  A  notice  snail  be  filed  with  the 
Office  of  Food  Labeling  (HFS-150). 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration.  200  C  Street  SW.. 
Washington.  DC  20204  and  contain  the 
foliowing  information,  except  that  if  the 
person  is  not  an  importer  and  has  fewer 
than  10  full-time  equivalent  employees, 
that  person  does  not  have  to  file  a  notice 
for  any  dietary'  supplement  of  vitamins 
c:  minerals  with  annual  sales  of  fewer 
than  10,000  total  units: 

(.■\!  Name  and  address  of  firm 
requesting  exemption, 

(Bl  Names  of  tne  food  products 
(including  the  various  brand  names)  for 
which  exemption  is  claimed; 

(C)  Name  and  address  of  the 
manufacturer  of  the  food  products  for 
which  an  exemption  is  claimed,  if 
different  than  the  firm  that  is  claiming 
the  exemption; 

(D)  The  number  of  full-time 
equivalent  employees.  Provide  the 
average  number  of  full-time  equivalent 


individuals  employed  by  the  person  and 
its  affiliates  for  the  12  months  preceding 
the  period  for  which  a  small  business 
exemption  is  claimed  for  a  product.  The 
number  of  full-time  equivalent 
employees  is  to  be  determined  by 
dividing  the  total  number  of  hours  of 
salary  or  wages  paid  to  individuals  that 
render  services  to  the  company  by  the 
number  of  hours  of  work  in  a  year,  2,080 
hours  (i.e.,  40  hours  x  52  weeks); 

(E)  Approximate  total  number  of  units 
of  the  food  product  that  is  a  dietary 
supplement  of  vitamins  or  minerals  sold 
in  the  United  States  in  the  12-month 
period  preceding  that  for  which  a  small 
business  exemption  is  claimed.  Provide 
the  approximate  total  number  of  units 
sold,  or  expected  to  be  sold,  in  a  12- 
month  period  for  each  product  for 
which  an  exemption  is  claimed.  For 
products  that  have  been  in  production 
for  more  than  1  year  before  the  period 
for  which  exemption  is  claimed,  the  12- 
month  period  should  be  the  period 
preceding  the  period  for  which  an 
exemption  is  claimed.  For  other 
products,  the  12-month  period  should 
be  the  period  for  which  an  exemption  is 
claimed;  and 

(F)  The  notice  shall  be  signed  by  a 
responsible  individual  for  the  person 
who  can  certify  the  accuracy  of  the 
information  presented  in  the  notice.  The 
individual  shall  certify  that  the 
information  contained  in  the  notice  is  a 
complete  and  accurate  statement  of  the 
number  of  full-time  equivalent 
employees  of  the  firm  and  its  affiliates 
and  of  the  number  of  units  of  the 
product  for  which  an  exemption  is 
claimed  sold  by  the  firm.  The  individual 
shall  also  state  that  should  the  average 
number  of  full-time  equivalent 
employees  or  the  number  of  units  of  the 
food  product  sold  in  the  United  States 
by  the  firm  exceed  the  applicable 
numbers  for  the  time  period  for  which 
exemption  is  claimed,  the  firm  will 
notify  FDA  of  that  fact  and  of  the  date 
on  which  the  number  of  employees  or 
number  of  products  sold  exceeded  the 
standards. 

(v)  FDA  may  by  regulation  lower  the 
employee  or  units  of  a  food  product  that 
is  a  dietary  supplement  of  vitamins  or 
minerals  requirements  of  paragraph 
(f)(2)(ii)  of  this  section  for  any  product 
first  introduced  into  interstate 
commerce  after  May  8,  2002,  if  the 
agency  determines  that  the  cost  of 
compliance  with  such  lower 
requirement  will  not  place  an  undue 
burden  on  persons  subject  to  it 

(vi)  For  purposes  of  this  paragraph, 
the  following  definitions  apply: 

(A)  Unit  means  the  packaging  or,  if 
there  is  no  packaging,  the  form  in  which 
a  dietary  supplement  of  vitamins  and 


minerals  is  offered  for  sale  to 
consumers. 

(B)  Food  product  that  is  a  dietary 
supplement  of  vitamins  or  minerals 
means  a  food  (supplement)  in  any  sized 
package  which  is  manufactured  by  a 
single  manufacturer  or  which  bears  the 
same  brand  name,  which  bears  the  same 
statement  of  identity,  and  which  has 
similar  preparation  methods. 

(C)  Person  means  all  domestic  and 
foreign  affiliates  of  the  corporation,  in 
the  case  of  a  corporation,  and  all 
affiliates  of  a  firm  or  other  entity,  when 
referring  to  a  firm  or  other  entity  that  is 
not  a  corporation. 

(D)  Full-time  equivalent  employee 
means  all  individuals  employed  by  the 
person  claiming  the  exemption.  This 
number  shall  be  determined  by  dividing 
the  total  number  of  hours  of  salary  or 
wages  paid  to  individuals  that  render 
services  to  the  person  by  tlie  number  of 
hours  of  work  in  a  year,  2,080  hours 
(i.e.,  40  hours  x  52  weeks). 

*         *         •         •         ■ 

Dated:  March  9,  1994. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drug's. 
Donna  E.  Shalaia. 

Secretary  of  Health  and  Human  Sen'ices. 

Note:  The  following  Appendixes  will  not 
appear  in  the  annual  Code  of  Federal 
Regulations. 

Appendix  1 — Model  Small  Business 
Food  Labeling  Exemption  Notice 

(Please  Type  or  Clearly  Print) 

1.  Name  of  Finr.  — 

2.  Firm  Address  — 


State  . 


ZIP 


3.  Name  of  Food  Product  for  which 
Exemption  is  Claimed.  (Use  continuation 
sheets  as  necessary) 


4.  Name  and  address  of  the  manufacturers  of 
the  products  listed  in  item  3  if  different  than 
the  firm  listed  in  item  1.  (Use  continuation 
sheets  as  necessary) 


5  Average  number  of  FuU-TiTne  Equivalent 

Employees (For  time  period  of  May 

8, 1933,  to  May  7. 1994) 

6.  Approximate  Total  Number  of  Units  sold 

in  United  States  between  May  8.  1993,  and 

May  7,  1994.  (Use  contmaation  sheets  as 

necessary) 

No.  of  Units        Product 
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7.  The  undersigned  certifies  that  the  above 
information  is  a  trie  and  accurate 

representation  of  the  operations  of . 

(Name  of  firm) 

The  undersigned  will  notify  the  Office  of 
Food  Labeling  of  the  date  on  which  the 
average  number  of  full-time  equivalent 
employees  or  the  number  of  units  of  food 
products  sold  in  the  United  States  exceeds 
the  applicable  number  for  the  exemption 
which  is  being  claimed  herein. 

(SigiMture) 

(Title) 

Appendix  P. — Model  Small  Business 
Food  I  abeling  Exemption  Notice 

hi>>L  uc  !i(.'-iS  for  Completion 

(Send  to:  Office  of  Food  Labeling  (HFS-150), 
Center  for  Food  Safpty  and  AppHed 
Nutrition,  Food  and  Drug  Administration, 
200  C  St  SW..  Washington.  DC  20204) 

1.  Name  of  Firm:  Enter  recognized  legal 
name  of  firm. 

2.  Firm  Address:  Enter  mailing  address  for 
principal  place  of  business. 


3.  Name  of  the  food  product  for  w.nich 
exemption  is  claimed-  Enter  the  name  of  each 
food  prtxiuct  for  which  an  etemption  is 
cla;.T)ed.  Continuation  sheets  mav  be  used  if 
necessary. 

4.  Name  and  address  of  manufacturer 
Provide  the  names  and  addresses  of  the 
manufacturers  of  the  food  products  for  which 
an  exemption  is  being  claimed  if  ihev  are 
different  than  the  firm  that  is  submitting  the 
claim  for  exemption. 

5.  Number  of  Full-Tlrae  Equivalent 
Employees:  Elnter  the  approximate  ave.'age 
number  of  persons  employed  by  the  firm  for 
the  year  preceding  the  year  for  which  an 
exemption  is  claimed.  The  average  number 
should  include  ail  f)ersons  employed  by  the 
firm  and  its  affiliates.  The  average  number  of 
employees  may  be  calculated  by  using  the 
following  formula:  Total  number  of 
employee/hours  paid  divided  by  2080  hours 
a  year  =  Average  number  of  full-time 
equivalent  employees.  Employee  hours 
should  include  overtime  paid  to  employees. 

6.  Approximate  Total  .Number  of  Units 
Sold  in  United  States  between  .May  8.  1993, 
and  May  7,  1994:  Enter  the  total  aurr.ber  of 
units  sold  in  the  United  State.i  bet-A-eea  May 


8,  19^3,  and  May  7,  1994  for  each  product 
listed  under  item  3  for  which  a  small 
business  exemption  is  being  claimed. 
Continuation  sheets  may  be  used  if 
necessary.  A  food  product  is  a  food  in  any 
sized  package  which  is  manufactured  by  a 
single  manufacturer,  or  which  bears  the  same 
brand  name;  which  bears  the  same  statement 
of  identity;  and  which  has  similar 
preparation  methods.  The  approximate  total 
number  of  units  is  the  summation  of  all  units 
of  the  various  pack.age  sizes  of  the  food 
product  in  the  form  in  which  the  food 
prod'jct  is  sold  to  consumers. 

7.  Certification.  The  form  is  to  be  signed  by 
a  responsible  individual  for  the  firm  that  can 
certify  the  authenticity  of  the  information 
presented  on  the  form.  The  individual 
signing  the  form  will  commit  to  notify  the 
Office  of  Food  Labeling  when  the  numbers  of 
fuU-time  equivalent  employees  or  total 
numbers  of  units  of  product  sold  in  the 
United  States  exceed  the  applicable  numbers 
for  an  exemption. 

[FR  Doc.  tU-5002  Filed  J-9-94;  4:18  pm| 
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POSTAL  SERVICE 

39  CFR  Part  111 

Preparation  Requirements  for  Letter- 
Size  ZlP+4  and  Barcoded  Rate  Mailings 

agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Domestic  Mail  Manual  (DMM) 
requirements  governing  the  preparation 
of  the  residual  portion  of  second-  and 
third-class  letter-size  automation  rate 
maihngs  This  rule  also  includes  an 
optional  procedure  for  preparing  the 
residual  portion  of  First-Class  ZIP+4 
and  barcoded  letter-size  mail  and 
changes  to  Line  2  of  A-\DC  tray  labels 
for  letter-size  mail. 
EFFECTIVE  DATE:  May  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Ale.xandrpvich,  (202)  268-2260. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  22,  1993.  the  Postal 
Service  published  a  proposed  rule  in  the 
Federal  Register  (58  FR  49402-49415) 
to  require  that  the  residual  portion  of 
second-  and  third-class  letter-size 
automation  rate  mailings  be  sorted  to 
the  automated  area  distribution  center 
(.\.\DC)  level. 

As  explained  in  the  proposed  rule, 
this  change  was  needed  to  correct  the 
processing  problem  that  resulted  when 
the  requirement  for  a  states  and  mixed- 
states  presort  of  second-  and  third-class 
residual  mail  was  eUminated  as  part  of 
a  larger  change  in  preparation 
requirements  that  took  effect  March  21. 
1993.  At  the  time,  the  Postal  Service  did 
not  anticipate  the  magnitude  of  the 
resulting  increase  in  residual  mail  that 
must  be  processed  at  origin.  This 
increase  in  non-presorted  residual  mail 
has  exceeded  the  Postal  Service's 
processing  capabilities  at  many 
facilities,  leading  to  considerable 
problems. 

The  proposed  rule  also  introduced  an 
additional  preparation  option  for  the 
residual  portion  of  First-Class  letter-size 
automation  rate  mailings  and  changed 
the  tray  labeling  requirement  for  Line  2 
of  AADC  trays  of  letter-size  mail. 

This  final  rule  is  intended  to  address 
the  specific  processing  problem 
discussed  in  the  proposed  rule.  As  part 
of  the  ongoing  process  of  re-examining 
the  mailing  standards  in  the  DMM,  the 
Postal  Service  plans  to  take  a  more 
comprehensive  look  at  the  standards  for 
automation  rate  mail  later  this  year, 
with  a  view  to  simplifying  those 
standards. 


Evaluation  of  Comments  Received 

The  Postal  Service  received  eight 
comments  on  the  proposed  rule, 
including  five  from  mailing-related 
businesses,  two  from  companies  or 
corporations,  and  one  from  an 
individual.  These  comments  are 
discussed  below. 

Package  Size 

Four  commenters  raised  concerns 
relative  to  the  preparation  and 
processing  of  small  packages.  The 
original  proposal  did  not  contain  a 
minimum  package  size  for  presortation 
of  the  residual  portion  of  the  mailing. 
Listead,  it  stated  that  residual  packages 
must  be  prepared  if  two  or  more  pieces 
in  a  mailing  destinate  to  an  AA.DC  area, 
The  commenters  claimed  that  the 
creation  of  such  small  packages  was 
burdensome  to  mailers  and  inefficient 
for  the  Postal  Service.  One  mailer  also 
stated  that  banding  small  packages 
results  in  damage  to  the  mailpieces  that 
may  render  them  unsuitable  for 
automated  processing. 

The  Postal  Service  shares  the 
commenters"  concerns  about  package 
size.  After  consideration  of  the 
comments  received,  a  decision  was 
reached  to  require  packaging  of  residual 
pieces  only  if  10  or  more  pieces 
destinate  to  an  AADC  area.  The  10-piece 
minimum  (which  was  formerly  the 
minimum  for  state  packages)  balances 
concerns  about  extremely  small 
packages  against  the  Postal  Service's 
need  to  reduce  piece  handlings  of 
residual  mail  at  origin.  Residual  pieces 
not  meeting  the  10-piece  package 
minimum  are  to  be  placed  in  a  working 
tray  in  AADC  sequence. 

Processing  Efficiency  of  Packages 

Three  comments  were  received 
concerning  the  relative  efficiency  of 
processing  residual  AADC  packages 
instead  of  full,  unpackaged  residual 
trays.  The  commenters  suggested  that 
the  costs  associated  with  unhanding 
residual  packages  prior  to  processing  on 
automated  equipment  may  outweigh 
any  benefits  the  Postal  Service  receives 
through  presorting.  These  mailers  stated 
that  mail  in  full  trays  is  more  suitable 
for  induction  into  high-speed  automated 
equipment  than  is  mail  in  bundles.  The 
commenters  argued  that  the  Postal 
Service  might  actually  realize  increased 
processing  costs  for  the  residual  portion 
of  mailings  as  a  result  of  the  proposed 
preparation  changes. 

The  Postal  Service  has  determined 
that  presortation  of  the  residual  portion 
of  a  mailing  will  improve  overall 
operating  efficiency  for  the  Postal 
Service  relative  to  nonpresorted  residual 


travs.  Mixed- AADC  travs  will  contain 
AADC  packages  that  must  be  distributed 
at  origin.  However,  no  piece  processing 
will  be  performed  on  this  mail  at  the 
origin  facility.  Piece  processing  of 
residual  mail  at  origin  will  be  limited  to 
working  trays  containing  pieces  that  do 
not  meet  the  10-piece  minimum  to  an 
AADC  area.  Thus,  presortation  of 
residual  mail  will  virtually  eliminate 
piece  processing  of  this  mail  at  the 
origin  facility.  Although  there  is  some 
cost  to  handle  packages,  the  Postal 
Service  has  concluded  that  this  cost  is 
outweighed  by  the  need  to  correct  the 
processing  problems  currently 
presented  by  piece  handling  of  residual 
mail,  as  described  in  the  proposed  rule. 
Moreover,  a  significant  proportion  of  the 
packages  will  not  be  handled  at  origin; 
for  example,  all  residual  mail  in  AADC 
trays  will  be  routed  directly  to 
destination.  Also,  the  new  requirements 
allow  for  the  creation  of  full  AADC  trays 
of  residual  mail  that  is  not  packaged. 

Additional  Mailer  Operating  Costs 

Five  commenters  stated  that  the 
proposed  changes  would  increase  their 
operating  costs.  Two  of  these  mailers 
remarked  that  the  Postal  Service  is 
essentially  transferring  costs  from  mail 
processing  plants  to  mailer  plants.  Two 
of  the  commenters  expressed  concerns 
about  the  costs  of  training  their  workers 
on  the  new  requirements.  One  mailer 
commented  that  the  proposed  changes 
were  incompatible  with  his  operation 
and  would  require  substantial  and 
costly  changes  to  his  production 
processes. 

The  residual  preparation 
requirements  in  this  rule  are  comparable 
to  those  in  effect  prior  to  March  21, 
1993,  for  automated  rate  second-  and 
third-class  letters  prepared  in  sacks,  and 
those  still  in  effect  for  nonautomated 
presort  second-  and  third-class  letters. 
Prior  to  the  March  21,  1993,  change, 
mailers  were  required  to  prepare 
packages  of  residual  second-  and  third- 
class  automated  rate  letters  and  place 
them  in  state  and  mixed-states  sacks. 
State  sacks  were  then  routed  to  a 
destination  SDC  for  processing  while 
mi.xed-states  sacks  were,  in  most  cases, 
processed  at  the  origin  SCF. 

This  rule  will  require  similar 
presortation  of  the  residual  portion  of 
second-  and  third-class  automated  rate 
letter  maihngs.  Like  state  packages  and 
sacks,  residual  AADC  packages  and 
trays  involve  presortation  of  the  residual 
portion  of  a  mailing  in  order  to  bypass 
outgoing  processing  operations  at  the 
origin  facility.  Only  mail  in  working 
trays  will  be  processed  at  the  origin 
SCF,  as  was  mixed-states  mail  under  the 
previous  preparation  requirements. 
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Requiring  this  presortation  of  the 
residual  portion  of  a  second-  or  third- 
class  mailing  is  justified  by  the  fact  that 
some  degree  of  worksharing  is  assumed 
in  the  basic  rate  paid  for  second-  and 
third-class  residual  letters,  a  rate  that  is 
substantially  reduced  from  the  single- 
piece  rate. 

One  commenter  expressed  concern 
about  being  required  to  prepare  a  large 
number  of  less-than-full  residual  AADC 
trays,  which  would  be  a  waste  of  time 
and  space.  This  final  rule,  which 
permits  AADC  packages  of  10  or  more 
pieces  to  be  placed  in  a  mixed-AADC 
tray  if  a  full  AAE)C  tray  cannot  be 
prepared,  and  allows  groups  of  fewer 
than  10  pieces  to  an  AADC  to  be  placed 
in  working  travs,  avoids  the  potential 
problem  raised  by  this  commenter. 

Creation  of  Nonuniform  Preparation 
Standards  for  Different  Classes  of 
Automated  Mail 

One  commenter  stated  that  the 
proposed  changes  represented  a  retreat 
from  the  Postal  Service's  declared  goal 
of  simphfied  and  standardized  mail 
preparation  requirements.  This  mailer 
remarked  that  adopting  the  proposed 
changes  would  necessitate  the  retraining 
of  his  workforce  and  lead  to  verification 
problems  for  the  Postal  Service. 

Although  the  changes  in  this  rule  will 
make  the  required  preparation  of  the 
residual  portion  of  second-  and  third- 
class  automated  rate  letters  different 
from  that  for  First-Class  Mail,  the  Postal 
Service  believes  these  changes  are 
appropriate  given  the  processing 
problems  that  led  to  the  proposed  rule 
and  the  discount  mailers  receive  for 
basic  rate  mail  in  second-  and  third- 
class  mailings.  Furthermore,  the  final 
regulations  are  modified  to  allow  First- 
Class  mailers  the  option  of  preparing 
residual  mail  according  to  the  residual 
sortation  options  required  for  second- 
and  third-class  mail.  This  modification 
vvill  allow  mailers  the  opportunity  to 
presort  first-,  second-,  and  third-class 
mailings  in  a  uniform  manner. 

Lower  Minimum  for  3-Digit  Packages 

One  commenter  recommended  that 
the  Postal  Service  reduce  or  eliminate 
the  50-piece  minimum  for  qualifying  3- 
digit  mail  as  a  way  to  reduce  the 
residual  volume.  This  mailer  proposed 
that  the  Postal  Service  eliminate  the  3- 
digit  qualifying  minimum  for  automated 
mail  if  it  is  prepared  in  trays  on  SCF 
pallets  and  reduce  the  minimum  to  10 
pieces  for  mail  that  is  100  percent 
dehvery  point  barcoded.  The  result, 
according  to  this  mailer,  would  be  a 
significant  reduction  in  the  amount  of 
residual  mail  requiring  processing  at  the 
origin  plant. 


Relaxation  of  the  50-piece  minimum 
for  qualifying  3-digit  mail  under 
package-based  preparation  is  not  being 
considered  at  the  present  time.  Under 
tray-based  preparation  options,  second- 
and  third-cJass  mail  in  SCF  trays  is  not 
required  to  meet  a  50-piece  minimum 
for  a  3-digit  area.  However,  this  rule 
gives  mailers  an  option  to  prepare  the 
residual  portion  of  package-based 
mailings  by  3-digit  area  with  no 
minimum  package  size. 

Limit  Residual  Preparation  to  Full 
AADC  Trays 

One  commenter  suggested  that  the 
Postal  Service  test  the  feasibility  of 
limiting  the  preparation  of  residual  mail 
to  full  AADC  trays.  Residual  mail  that 
remained  after  full  AADC  trays  were 
prepared  would  not  require  sortation. 
The  commenter  contended  that  this 
limited  approach  might  solve  the 
processing  problems  caused  by  residual 
mail  volumes. 

Limiting  residual  preparation  to  full 
AADC  trays  would  not  adequately 
address  the  problem  of  excessive 
volumes  of  working  residual  mail  at 
origin.  Most  AADC  areas  contain  five  or 
fewer  3-digit  ZIP  Code  areas,  making  it 
very  unlikely  that  full  trays  of  residual 
mail  could  be  prepared  for  these  AADCs 
given  that  3-digit  packages  must  be 
prepared  at  50  pieces.  In  order  to  relieve 
the  problems  associated  with  processing 
residual  mail  at  origin,  a  more 
substantial  presortation  of  the  residual 
portion  of  a  mailing  than  that  suggested 
by  this  commenter  is  necessary. 

Allocate  Barcode  Sorters  to  Residual 
Mail  Processing 

One  commenter  suggested  that  each  of 
the  10  processing  and  distribution  areas 
set  up  a  centralized  facility  for 
processing  residual  mail.  Under  this 
scenario,  origin  processing  plants  would 
divert  the  residual  portion  of 
automation  rate  mailings  to  this 
centralized  site  for  processing. 

Equipment  deployment  decisions  are 
based  on  originating  and  destinating 
volumes  for  all  classes  of  mail  within  a 
processing  and  distribution  plant's 
ser\ice  area.  Allocating  equipment 
based  on  originating  residual  volumes  of 
second-  and  third-class  letters  would 
result  in  sub-optimal  utilization  of 
automated  equipment.  The  Postal 
Service  believes  that  presortation  of 
residual  volumes,  as  described  in  this 
rule,  is  a  reasonable  and  effective  way 
to  deal  with  the  processing  problems 
caused  by  piece  processing  of  residual 
mail. 


Summary  of  Changes 

The  following  is  a  summary  of  the 
changes,  by  preparation  option  in  DMM 
Module  M. 

ZIP-*-4  Presort  and  Barcoded  Tray-Based 
Mailings  (DMMM812  and  M814) 

This  rule  will  require  presortation  of 
the  residual  portion  of  second-  and 
third-class  mailings  by  AADC  area. 
These  changes  are  optional  for  First- 
Class  maihngs.  Changes  in  residual 
preparation  are  as  follows: 

•  Full  AADC  trays  must  be  prepared 
if  enough  pieces  exist  to  fill  a  tray. 
Packaging  is  not  required  in  full  AADC 
trays. 

•  AADC  packages  must  be  prepared  if 
10  or  more  residual  pieces  destinate  to 
an  AADC  area. 

•  Less-than-full  AADC  trays  are  not 
permitted  except  for  optional  overflow 
trays. 

•  AADC  packages  of  10  or  more 
pieces  not  placed  in  a  full  AADC  tray 
must  be  banded,  labeled,  and  placed  in 
a  mixed-AADC  tray. 

•  AADC  packages  must  bear  a  pink 
Label  A  or  optional  endorsement  line 
(OEL). 

•  A.ADC  packages  must  be  banded, 
except  when  placed  in  full  AADC  trays. 
Separator  cards  are  not  allowed  in 
overflow  AADC  trays  or  in  mixed-AADC 
trays. 

•  Mail  remaining  after  preparing 
AADC  packages  must  be  placed  in 
working  trays  in  AADC  sequence. 

ZIP-^4  Presort  and  Barcoded  Package- 
Based  Mailings  (DMMMdU.  M815,  and 
MSI  6) 

This  rule  will  require  that  the  residual 
portion  of  second-  and  third-class 
package-based  mailings  be  prepared 
under  one  of  the  two  options  described 
below.  Both  options  require  presortation 
of  residual  pieces  by  AADC  area.  First- 
Class  mailings  may  be  prepared  under 
either  of  these  options,  which  together 
vdll  replace  the  current  AADC  tray 
option,  or  under  the  existing  ZIP  Code 
sequencing  emd  listing  option  or  the 
physical  separation  option. 

SCF/ AADC  Preparation  Option 

Under  this  option,  the  residual  and 
qualifying  portions  of  the  mailing  may 
be  combined  in  SCF  and  AADC  trays. 
Residual  pieces  must  be  sorted  into 
AADC  packages  if  10  or  more  pieces 
destinate  to  an  AADC  area.  All  pieces 
that  do  not  meet  the  10-piece  minimum 
are  placed  in  working  trays.  In  addition, 
mailers  have  the  option  of  preparing 
residual  mail  into  3-diglt  packages  prior 
to  preparing  required  AAXXZ  packages. 
Three-digit  residual  packages  must  be 
labeled  (green  Label  3  or  OEL  or 
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separator  card  label)  and  placed  in  SCT" 
trays.  i\.\DC  packages  must  be  packaged 
and  labeled  (pink  Label  A  or  OEL)  and 
placed  in  A,\DC  trays  and  mixed-AAE)C 
L-ays.  except  that  pieces  in  full  A.^DC 
trays  containing  only  residual  mail  need 
not  be  packaged  and  labeled.  A.\DC 
travs  must  be  prepared  if  enough  pieces 
exist  to  fill  a  tray.  Less-than-fiiU  AADC 
trays  are  permitted.  Mixed- AADC  trays 
must  be  prepared  unless  all  residual 
m.ail  IS  trayed  to  the  AADC  level. 
Mixed-A.\DC  trays  are  limited  to  A,\DC 
packages  of  residual  mail.  Pieces 
remaining  after  preparing  and  traying 
AADC  packages  ar«  working  mail  and 
must  be  placed  in  working  trays  in 
Aj\DC  sequence  In  barcoded  three-tier 
package-based  mailings  prepared  under 
M816,  residual  mail  is  not  permitted  in 
the  5-digit  tier 

Separate  A<\DC  Sortation 

Under  this  option,  the  residual 
portion  of  the  mailing  is  presented 
separately  from  the  qua!if>-ing  portion  in 
.\.\DC.  mixed-A.\DC,  and  working 
trays  A.\DC  packages  must  be  prepared 
if  10  or  more  pieces  destinate  to  an 
.\ADC  area,  except  that  pieces  in  full 
AADC  trays  need  not  be  packaged. 
AADC  trays  must  be  prepared  if  enough 
pieces  exist  to  fill  a  tray.  Less-than-full 
.\.\DC  trays  are  permitted.  Remaining 
,\.\DC  paciages  must  be  placed  in 
mixed-,\.\DC  trays.  AADC  packages 
must  be  labeled  with  a  pink  Label  A  or 
OEL.  .All  pieces  that  do  not  meet  the  10- 
piece  minimum  per  AADC  are  placed  in 
separate  working  trays  in  AADC 
sequence 

Labeling  Changes 

The  A.\DC  tray  label  for  two-tier 
package-based  preparation  under  DMM 
M815  is  revised  to  change  the  position 
cf  the  term  "LTRS"  on  the  second  line 
so  that  it  is  consistent  with  other  tray 
labels  The  AADC  tray  label  for  3 -tier 
package-based  preparation  under  DMM 
M816  is  revised  to  delete  the  te.Tn  "3D" 
when  SCF/AADC  residual  preparation 
IS  used.  Since  these  trays  will  contain 
both  3-digit  and  A.\DC  packages,  the 
description  "3D"  is  no  longer 
appropriate. 

In  addition,  the  labelmg  format  for 
mixed-AADC  and  working  trays  is  as 
follows; 

•  ZIP •♦-4  mixed-A_\DC  trays:  On  Line 
1  use  "MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code 
from  L002.  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B.  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
a  BMC/ASF.  On  Line  2  use  class 
followed  by  ZIP+4  PRESORT  PKGS. 


•  ZIP ■4-4  working  trays:  On  Line  1  use 
"MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code 
from  L002,  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B,  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
a  BMC/ ASF.  On  Line  2  use  class 
followed  by  ZIP+4  WORKING  or  ZIP+4 
VVKG. 

•  Barcoded  mixed-AADC  trays:  On 
Line  1  use  "MXD"  followed  by  the 
applicable  origin  SCF  name,  state,  and 
ZIP  Code  from  L002,  Column  A 
(facilities  identified  with  three  bullets), 
or  Column  B.  except  use  L805  for 
second-  and  thard-<:lass  mail  entered  by 
the  mailer  at  a  BMC/ASF.  On  Line  2  use 
class  followed  by  LTRS  BARCODED 
PKGS. 

•  Barcoded  working  trays;  On  Line  1 
use  "MXD"  followed  by  the  apphcable 
origin  SCF  name,  state,  and  ZIP  Code 
from  L002.  Column  A  (faciUties 
identified  with  three  bullets),  or  Column 
B.  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
a  BMC/ASF.  On  Line  2  use  class 
followed  by  LTRS  BARCODED  VVTCG. 

In  view  of  the  considerations 
discussed  above,  the  Postal  Service 
hereby  adopts  the  following 
amendments  to  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111.1). 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
pubhshed  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  service. 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  522(a);  39  U.S.C  101, 
401.  403.  404.  3001-3011,  3201-3219,  3403- 
3406.3621.5001. 

Module  E:  Eligibility 

2.  Make  the  following  changes  to 
Domestic  Mail  Manual  (DMM)  Module 


E200    Second-Class  Mail 


2.0  Qualifying  Presort 

2.1  Tray-Based 

•  *        •        *        • 

d.  In  AADC.  mixed-AADC.  and 
working  trays,  ZIP •♦-4  coded  or  delivery 
point  barcoded  pieces  can  qualify  for 
the  A/G/Jl  ZIP+4  rates,  other  pieces  can 
qualify  for  the  A/G/Jl  presort  rates. 

E244    Barcoded  Discounts  (Letter-Sized 
Pieces) 

•  •        •        •        * 

2.0  Qualifying  Presort 

2.1  Tray-Based 

«         »         »         •         • 

d.  In  AADC  mixed-AADC,  and 
working  trays,  delivery  point  barcoded 
pieces  can  qualify  for  the  A/G/Jl 
Barcoded  rates,  subject  to  the  applicable 
standards  in  C830  or  C840.  ZIP-^ 4  coded 
non-delivery  point  barcoded  pieces  can 
qualify  for  the  A/G/Jl  ZIP+4  rates;  other 
pieces  quaUfy  for  the  A/G/Jl  presort 
rates. 
***** 

E300    Third-Class  Mail 


E342     ZIP+4  Discounts 


2.0  Qualifying  Presort 

2.1  Tray-Based 

In  tray-based  presort  mailings  under 
M812.  ZIP+4  coded  or  dehvery  point 
barcoded  pieces  in  full  or  overflow  5- 
digit.  3-digit.  and  SCF  trays  can  quaUfy 
for  the  3/5  ZIP+4  rate;  other  pieces  can 
qualify  for  the  3/5  presort  rate.  One  less- 
than-full  SCF  tray  for  the  origin  SCF  is 
permitted.  ZIP+4  coded  or  delivery 
point  barcoded  pieces  in  AADC.  mixed- 
AADC,  or  working  residual  trays  can 
qualify  for  the  basic  ZIP+4  rate;  other 
pieces  can  qualify  for  the  basic  presort 
rate. 
*        •        *        •        • 

E344    Barcoded  Discounts  (Letter-Sized 
Pieces) 


2.0  Qualifying  Presort 

2.1  Tray-Based 


E242     ZIP+4  Discounts 


c.  In  AADC,  mixed-AADC.  and 
working  trays,  delivery  point  barcoded 
pieces  can  qualify  for  the  basic 
Barcoded  rate;  subject  to  the  applicable 
standards  in  C830  or  0840.  ZIP+4  coded 
non-delivery  point  barcoded  pieces  can 
qualify  for  the  basic  ZIP+4  rate;  other 
pieces  qualify  for  the  basic  presort  rates. 
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E350     Destination  Entry  Discounts 

*         •         •         •         * 

5.0     BMC  Discount 


*         • 


5.3     Separate  Sacks 

Separate  ADC,  AADC.  mixed-AADC, 
working,  or  residual  trays;  or  separate 
SDC,  state,  and  mixed-states  sacks  must 
be  prepared  for  pieces  eligible  for  the 
DBMC  rate  if  the  mailer  includes  them 
in  that  portion  of  the  mailing  claimed  at 
the  DBMC  rate,  and  the  facility  to  which 
the  sacks,  trays,  or  pallets  are  labeled  is 
within  the  DBMC  ser\ice  area,  except 
that,  machinable  parcels  claimed  at  the 
DBMC  rate  and  deposited  at  the 
corresponding  facility  may  be  placed  in 
the  same  sack  or  on  the  same  pallet  as 
other  correctly  presorted  machinable 
parcels  not  eligible  for  or  not  claimed  at 
the  DBMC  rate. 


Module  M:  Mail  Preparation  and 
Sortation 

3.  Make  the  following  changes  to 
DMM  Module  M. 

MOOO    General  Preparation  Standards 


M013     Optional  Endorsement  Lines 

1.0  Use 

1.1  Address  Block,  Label 

[Revise  the  illustration  to  include  AADC 

packa^ps  as  shown  below:l 

On  FIRM  PACKAGES  use FIRM  12345 

On  CARRIER  ROUTE 

use CAR-RT-SORT**B-001 

On  5-DIGIT  P.ACKAGES  use ....  S-DIGIT  12345 
On  OPTIONAL  CITY'  PACKAGES 

use MIXED  CITY  12345 

(Use  lowest  5-digit  ZIP  Code  assigned  to  that 

city.) 

On  3-DIGrT  PACKAGES  use 3-DlGIT  771 

On  .SCF  PACKAGES  use SCF  750 

(Use  correct  3-digit  SCF  code  as  shown  in 

L002.  Column  B  ) 
On  OPTIONAL  SDC  PACKAGES 

use ALL  FOR  SDC 

On  STATE  PACKAGES 

use ALL  FOR  STATE 

On  MIXED-STATES  PACKAGES 

use MIXED  STATES 

On  .AADC  PACKAGES  use...  ALL  FOR  AADC 
On  RESIDUAL  PACKAGES  use WORKING 


2.0     F'ormat 


2.6    ZIP  Code 

Except  for  carrier  route  packages  (all 
classes),  state  distribution  center  (SDC), 
state,  and  mixed-states  packages 
(second-  and  third-class),  and  AADC 
and  working  residual  packages 
(automation  rate  mail),  the  optional 


endorsement  line  must  include  the 
applicable  ZIP  Code  information. 
Mixed-states  bundles  of  fourth-class 
bound  printed  matter  must  have  facing 
slips  as  specified  in  M407. 
«         •         •         •         • 

M020    Packages  and  Bundles 
»        »        •        »        • 

3.0     Additional  Standards — 
Automation  Rate  Mailings 


3.3     Prohibited 

Packages  must  not  be  prepared  in  full 
trays  in  tray-based  mailings  of  larger 
than  postcard-size  pieces  except  in 
AADC  and  mixed-AADC  trays  and  as 
permitted  by  standard  for  oversize 
pieces. 


3.6  Separator  Cards 

Separator  cards: 

a.  Must  be  used  for  First-Class  Mail  to 
delineate  groups  of  100  pieces  within 
trays  of  residual  mail  if  the  physical 
separation  option  is  chosen. 

•  •         •         •         • 

3.7  Identification 

[Revise  the  last  sentence  to  read  as 
follows:] 

Residual  pieces  of  First-Class  Mail 
may  be  prepared  using  separator  cards 
as  permitted  by  standard. 

*  •         •         •         * 

M800     Automation-Compatible  Mail 

M810     Letter-Size  Mail 

M812     ZIP+4  Presort— Tray-Based 
Mailings 

10     Basic  Standards 


1.3     Grouping 

[Insert  the  following  at  the  end  of  this 
section:) 
c.  For  pieces  for  the  same  AADC  area 

in  working  trays. 

«         *         *         *         • 

1.5     Packaging 

Separator  cards  are  permitted  only 
under  4.4.  Packaging  is  required: 

a.  For  mailings  consisting  entirely  of 
pieces  that  qualify  by  size  for  First-Class 
card  rates,  regardless  of  the  actual  rate 
claimed  or  class  of  mail.  Package  labels 
are  required  in  less-than-full  travs. 

b  For  mail  in  overflow  AADC  trays, 
in  mixed-AADC  trays,  and  in  a  less- 
than-full  working  tray.  Appropriate 
package  labels  are  required  in  these 
trays. 


1.6     \o  Packagmg 

Packaging  may  not  be  used  for  larger 
than  card-size  pieces,  except  that: 

•  •        •        «        • 

[Delete  current  1.6c  and  replace  with 
the  following:) 

c.  Mail  in  AADC  trays  may  be 
packaged  and  mail  in  mixed-AADC 
trays  must  be  packaged  into  AADC 
packages. 

d.  Mail  in  a  less-than-full  working 
tray  under  4.2  or  First-Class  residual 
tray  under  4.3  or  4.4  must  be  packaged. 

•  *        •        *        * 

4.0     Residual  Mail 

4  1     Definition,  Standards 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  or  3.0  are 
residual  (nonqualifying)  mail.  Residual 
second-  or  third-class  mail  must  be 
prepared  under  4.2.  Residual  First-Class 
Mail  must  be  prepared  under  4.2,  4.3,  or 
4.4  except  that  preparation  may  be  finer 
than  those  standards,  by  agreement 
between  the  mailer  and  the  entry  post 
office  for  multiple  acceptance  times.  All 
residual  mail  must  be  presented  under 
4.5. 

4.2     AADC  Sortation 

Prepare  residual  pieces  as  follows: 

a.  All  pieces  must  be  sorted  by  A.\DC 
area  using  L804  (or,  for  automated  site 
mailings,  L803). 

b.  Quantities  of  10  or  more  pieces  for 
an  AADC  area  must  be  prepared  as  an 
AADC  package  (or,  if  possible,  a  full 
AADC  tray).  Packaging  is  not  required 
in  full  AADC  trays.  AADC  packages  of 
fewer  than  10  pieces  are  not  permitted. 

c.  All  AADC  packages  must  be  trayed 
in  AADC  or  mixed-AADC  trays.  Pieces 
remaining  after  preparing  full  AADC 
trays  and  AADC  packages  must  be 
placed  in  separate  working  trays. 

d.  Pieces  in  less-than-full  aAEXI 
overflow  trays  and  in  all  mixed-AADC 
trays  must  be  packaged  and  lab>eled  as 
AADC  packages  using  a  pink  Label  A  or 
OEL  Separator  cards  are  not  permitted. 

e.  Pieces  in  working  trays  must  be 
grouped  by  AADC  area.  Pieces  in  a  less- 
than-full  working  tray  must  be  prepared 
in  working  packages  up  to  6  inches 
thick  making  as  few  packages  as 
possible  without  regard  to  AADC 
breaks.  Separator  cards  are  not 
permitted.  Label  packages  in  less-than- 
full  working  trays  with  either  a  facing 
slip  marked  "WORKING"  or  "WKG"  or 
the  optional  endorsement  hne 
"WORKING." 

f.  A  piece  count  listing  must  be 
provided  for  all  residual  pieces  that 
shows  by  tray  level  and  AADC  area 
(listed  by  numeric  AAIX]  code  from  the 
labeling  list  in  L804  or.  for  automated 
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site  mailings.  L803)  the  number  of 
pieces  eligible  for  each  rate  and  the 
number  of  pieces  with  and  without  a 
ZIP+4  cmle 
e  Trav  size: 

(1)  AADC  required  full  trays;  one 
less-than -full  overflow  tray  permitted 
per  destination  per  mailing. 

(2)  Mixod-AADC:  required  full  trays; 
one  less-than-ful!  tray  permitted. 

(.3)  Workip.e  rtx^uired  full  trays;  one 
less-than-ful!  tray  permitted. 

h.  Residual  pn^ort  sequence  and  Line 
1  labeling 

(1)  AADC  (required);  use  L804  (or.  for 
automated  site  mailings.  L803)  on  Line 
1. 

(2)  Mixod-AADC  (required);  on  Line  1 
use  "MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  SCF  code 
from  L002,  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B.  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC 

(3)  VVr  rkinc  (required);  on  Line  1  use 
'MXD'  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code 
from  L002  Column  .\  (facilities 
identified  with  three  bullets),  or  Column 
B,  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

i.  On  Line  2:  class  (FCM,  2C.  NEWS, 
or  3C1.  followed  by. 

(1)  For  AADC  trays:  AADC  ZIP+4 
PRf;SORT. 

(2)  For  mixed- AADC  trays:  ZlP+4 
i'PJ-.SORTPKGS. 

( 3)  For  woridng  travs:  ZIP+4 
WORXLNG  or  ZIP-f4  WKG. 

4  3     Sequencing.  Listing — First-Class 
Mail  Only 

[Insert  current  M812.4.2  end 
renumber  as  MH12.4.3.  Revise  the  first 
sentence  to  re^jd  as  folloivs:] 

First-Class  residual  pieces  may  be 
sequenced  by  ZIP  Code  and  presented 
with  a  listing: 

[Delete  renumbered  4.3f:  reletter  4.3g 
and  h  as  4.3f  and  g.  Revise  renumbered 
and  relottered  4.3g  to  read.[ 

g.  For  Line  2:  FCM  LTRS  followed  bv 
either  ZIP-^4  VVORJ^JNG  or  ZIP+4  WKG. 

4  4     Separation  by  Rate — First-Class 
Mail  Only 

l/n.s^-.-f  cument  M812.4.3  and 
rrnumber  as  M812.4  4.  Revise  the  first 
sentence  to  read  as  follows:] 
'■         First -Class  residual  pieces  may  be 
separated  by  rate  qualification: 

[Delete  "Fir^t-Ctnss" in  renumbered 
4.4alt)and  4  4al3j  Delete  renumbered 
4  4a! 4 1  and  al5)  Revised  renumbered 
4  4d  tP  read  ] 

d.  For  Line  2  FCM  followed  by: 

(1)  On  trays  of  ZIP+4  mail  ZIP+4 
WORKING  or  ZIP+4  WKG 


(2)  On  trays  of  other  mail:  WORKING 
or  WKG. 

4.5    Presentation 

When  presented  to  the  USPS,  trays  of 
residual  mail  prepared  under  4.3  or  4.4 
must  be  separate  from  trays  of 
qualif>-ing  mail. 

5.0    Documentation 


5.4     Standards.  1/ncurrenf  812  5.4, 
change  the  reference  "4.2"  to  "4.2  or 
4.3"  and  change  the  reference  "4.3"  to 

"4.4."] 


5.6  ZIP  Code  Option 

Under  the  ZIP  Code  option, 
individual  entries  for  each  type  of  tray 
destination  must  be  listed  sequentially 
by  ZIP  Code:  by  5-digit  ZIP  Code  for  5- 
digit  trays;  by  lowest  assigned  5-digit 
ZIP  Code  for  city  trays  (second-class 
only);  by  3-digit  ZIP  Code  for  3-digit, 
SCF.  and  First-Class  residual  trays 
under  4.3;  by  the  3-digit  AADC  code 
(preceded  by  "AADC")  in  L804  (or  L803 
for  automated  sites)  for  AADC,  mixed- 
AADC.  and  working  trays  under  4.2. 
Volume  in  ovjrflow  trays  must  be 
included  in  the  corresponding  entry 
even  though  there  is  a  hst  of  overflow- 
trays 

5.7  Tray  Label  Option 

Under  the  tray  label  option, 
individual  entries  for  each  tray  must  be 
listed  sequentially  by  the  unique  tray 
number  on  each  label  or  by  Line  1  on 
the  label.  The  contents  of  each  overflow 
tray  is  reported  as  an  individual  entry 
even  though  there  is  a  List  of  overflow- 
trays.  Each  tray  entry  must  be 
subdivided  as  needed  to  report  volume 
sequentially  by  ZIP  Code  in  the  tray:  by 
5-digit  ZIP  Code  for  5-digit  trays;  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
trays  (second-class  only);  by  3-digit  ZIP 
Code  for  3-digit.  SCF.  and  First-Class 
residual  trays  under  4.3;  by  the  3-digit 
AADC  code  (preceded  by  "AADC")  in 
L804  (or  L803  for  automated  sites)  for 
AADC.  mixed-AADC.  and  working  trays 
under  4.2. 


M813    ZIP+4  Presort— Package-Based 

Mailings 

1.0     Basic  Standards 


1.3     Packaging 

[Add  the  following  sentence  to  the 
end  of  this  section:] 

Packaging  (no  separator  cards)  is 
required  in  AADC  trays  (except  for  full 
AADC  trays  containing  only  residual 


packages).  mixed-AADC  trays,  and  less- 
than-full  working  or  residual  trays. 

1.4  N'j  Packaging 

PatKage3  or  separator  cards  are  not 
required  for  larger  than  card-size  pieces 
in  full  5-digit  trays,  full  A.ADC  trays 
containing  only  residual  AADC 
packages,  full  working  trays  under  5.2 
and  5.3,  and  full  First <Ilass  residual 
trays  under  5  4 

*  »         «         •         • 

1.5  Separator  Cards 

Separator  cards  may  not  be  used  in  a 
less-than-full  tiay  for  the  entry  SCF,  in 
AADC  trays,  in  mixed-AADC  tr&ys,  in 
working  trays,  or  in  residual  trays 
unless  permitted  by  5.0. 

*  »        «        •         • 

5.0  Residual  Mai! 

5.1  Definition 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  through  4.0 
are  residual  (nonqualify-ing)  mail. 
Residual  second-  and  third-class  mail 
must  be  prepared  under  an  option  in  5.2 
and  5.3.  Residual  First-Class  Mail  must 
be  prepared  under  5.2  and  5.3.  or  5.4. 
or  5.5,  except  that  preparation  may  be 
finer  than  those  standards,  by  agreement 
between  the  mailer  and  the  entry  post 
office  for  multiple  acceptance  times. 
Residual  mail  from  automated  site 
mailings  under  4.0  is  subject  to  specific 
instructions  where  applicable.  All 
residual  mail  must  be  presented  under 
5.6. 

5.2  AADC  Residual  Preparation 
Options 

Residual  second-  arid  third-class  mail 
must  be  prepared  under  one  of  these 
options  and  in  accordance  with  5.3. 
First-Class  Mail  may  be  prepared  under 
one  of  these  options  and  5.3  if  not 
prepared  under  54  or  55. 

a.  Separate  AADC  Preparation. 
Residual  mail  is  trayed  separately  from 
qualif\-ing  mail.  Groups  of  10  or  more 
residual  pieces  to  an  AAIX.  area  in  L804 
(or  L803  or  automated  site  pn^paration) 
are  placed  in  AADC  trays  and  mixed- 
AADC  trays.  AADC  trays  are  required  if 
there  are  enough  pieces  to  fill  a  tray,  but 
less-than-full  AADC  trays  a.^e  permitted. 
Residual  pieces  in  mixed-A.'\DC  txays 
and  in  less-than-full  AADC  trays  must 
be  prepared  and  labeled  as  AADC 
packages.  Remaming  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays  Packages  and 
trays  must  be  prepared  under  5.3 

b.  Intermixed  SCF/ AADC  Preparation 
Some  residual  mail  is  trayed  with 
qualifying  mail.  Groups  of  10  or  more 
residual  pieces  to  the  same  AADC  area 
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in  L804  (or  L803  for  automated  site 
preparation)  are  packaged  by  AADC  and 
placed  in  AADC  trays  (with  qualifying 
mail)  and  in  mLxed-AADC  trays.  AADC 
trays  are  required  if  there  are  enough 
pieces  to  fill  a  tray,  but  less-than-fuU 
AADC  trays  are  permitted.  AADC  trays 
containing  only  residual  AADC 
packages  are  allowed.  Mixed-AADC 
trays  are  limited  to  residual  AADC 
packages.  At  the  mailer's  option, 
residual  mail  may  be  packaged  bv  3- 
digit  ZIP  Code  and  placed  in  SCF  trays 
(remaining  pieces  sorted  by  AADC).  A 
less-than-full  tray  for  the  origin  SCF 
containing  only  residual  packages  is 
allowed.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays.  Packages  and 
trays  must  be  prepared  under  5.3.  First- 
Class  automated  site  mailings  in  which 
the  residual  portion  contains  pieces  not 
listed  in  L801  must  not  use  this  option. 

5.3     A.\DC  Residual  Preparation 

Subject  to  5.1  and  5.2,  residual  mail 
must  be  prepared  as  follows; 

a.  Package  size; 

(1)  3-digit  (option  5  2b  only):  optional 
with  no  minimum  for  residual  pieces  in 
single-  or  multi-3-digit  SCF  trays. 

(2)  AADC;  required  at  10  pieces  for 
residual  pieces  in  mixed-AADC  trays,  in 
less-than-full  AADC  trays,  and  in  AADC 
trays  (under  option  5.2b)  that  also 
contain  qualifying  mail.  Packages  of 
fewer  pieces  not  permitted.  Use  L804  (or 
L803  for  automated  site  preparation). 

(3)  Working:  required  grouping  of 
pieces  by  AADC  in  working  trays.  Use 
L804  (or  L803  for  automated  site 
preparation).  Packaging  required  only  in 
a  less-than-full  working  tray  as  follows: 
Prepare  as  few  packages  as  possible, 
each  not  more  than  6  inches  thick, 
without  regard  to  .AADC  breaks. 

b.  Package  presort  and  labeling: 

(1)  Optionaj  3-digit  (only  for  option 
5.2b):  use  green  Label  3  or  OEL. 

(2)  AADC  (required,  except  in  full 
residual  AADC  trays);  use  pink  Label  A 
or  OEL. 

(3)  Working  (required  in  less-than-full 
working  tray):  use  facing  slip  marked 
"WORKING"  or  "WKG"  or  the  optional 
endorsement  line  "WORKING." 

c.  Tray  size: 

(1)  Optional  3-digit  (only  for  single  3- 
digit  SCFs  in  L002,  Column  A, 
identified  uith  three  bullets  and 
prepared  under  option  5.2b):  required 
full  trays;  less-than-full  and  overflow- 
trays  prohibited,  except  for  one  less- 
than-full  tray  for  the  single  3-digit  origin 
SCF.  This  tray  is  not  available  for 
residual  of  automated  site  mailings. 

(2)  Optional  SCF  (only  for  option 
5.2b):  required  full  trays;  less-than-full 
and  overflow  trays  prohibited,  except 


for  one  less-than-full  tray  for  the  origin 
SCF.  (For  automated  site  mailings,  one 
less-than-full  tray  for  the  origin  SCF  is 
permitted  only  if  the  origin  SCF  is  listed 
in  L802;  see  4.5b.) 

(3)  AADC:  required  if  enough  pieces 
to  fill  tray;  less-than-full  and  overflow 
trays  permitted. 

(4)  Mixed- AMXI:  required  full  trays; 
one  less-than-full  tray  permitted. 

(5)  Working:  required  full  trays;  one 
less-than-full  tray  permitted. 

d.  Tray  presort  sequence  and  Line  1 
labeling: 

(1)  Optional  3-digit  (only  for  single  3- 
digit  SCFs  under  option  5.2b);  use  L002, 
Column  A  (faciUties  identified  with 
three  bullets),  on  Line  1.  This  tray  is  not 
available  for  the  residual  mail  of 
automated  site  mailings. 

(2)  Optional  SCF  (only  for  option 
5.2b);  use  L802  on  Line  1  for  automated 
site  mailings,  for  other  mailings  use 
L002.  Column  B.  on  Line  1  for  3-digit 
areas  listed  in  Column  C. 

(3)  AADC  (required);  use  L803  on 
Line  1  for  automated  site  mailings;  for 
other  maihngs.  use  L804  on  Line  1. 

(4)  Mixed-AADC  (required);  on  Line  1 
use  "MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  SCF  code 
from  L002.  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B.  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

(5)  Working  (required);  on  Line  1  use 
"MXD"  followed  by  the  apphcable 
origin  SCF  name,  state,  and  SCF  code 
from  L002.  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B.  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

e.  Line  2:  class  (FCM.  2C,  NEWS,  or 
3C).  followed  by: 

(1)  On  3-digit  and  SCF  travs  (option 
5.2b  only):  ZIP ■•■4  PRESORT 

(2)  On  AADC  trays:  AADC  ZII'+4 
PRESORT. 

(3)  On  mixed -AADC  trays;  ZLP+4 
PRESORT  PKGS. 

(4)  On  working  trays:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

5.4    Sequencing,  Grouping — First-Class 
Mail  Only 

[Insert  text  of  current  5.2  and 
renumber  as  5.4.  Revise  the  first 
sentence  to  ifod  as  foUo\s's:] 

First-Class  residual  pieces  may  be 
sequenced  by  ZIP  Code  and  presented 
with  a  listing: 

[Delete  renumbered  5.4f;  reletter 5.4g 
and  h  as  5.4f  and  g.  Revise  renumbered 
and  relettered  4.3g  to  read:] 

g.  For  Line  2:  FCM  LTRS  followed  by 
ZIPt-4  WORKING  or  ZIPt-4  WKG. 


5.5  Separation  by  Rate — First-Class 
Mail  Only 

[Insert  text  of  current  5.3  and 
renumber  as  5.5.  Revise  the  first 
sentence  to  read  as  follovi-s:] 

First-Class  residual  pieces  may  be 
separated  by  rate  quahfication: 

[Delete  the  phrase  "First-Class"  in 
renumbered  5.5a{l)  and  5.5a(3].  Delete 
renumbered  5.5a(4l  and  5.5a(5).  Revise 
renumbered  5.5d  as  follows:] 

d.  For  Line  2;  FCM  followed  by: 

(1)  On  trays  of  ZIP-t-4  mail  ZIP'-t-4 
WORKING  or  ZIP-t-4  WKG. 

(2)  On  trays  of  other  mail:  WORKING 
or  WKG. 

5.6  Presentation 

When  presented  to  the  USPS,  trays  of 
residual  mail  must  be  separate  from 
treys  of  qualifying  mail  except  that 
when  prepared  under  5.2b,  3-digit.  SCF 
and  AADC  trays  containing  both 
qualifying  and  residual  pieces  are 
grouped  with  trays  of  qualifying  mail. 

6.0    Documentation 


6.3  Standards 

Documentation  must  meet  the  basic 
standards  in  P012  and  those  below. 
Residual  mail  is  included  in  the 
documentation  if  prepared  under  5.2 
and  5.3,  or  5.4,  or  in  the  summary  alone 
if  prepared  under  5.5.  Abbreviated 
documentation  may  be  provided  under 
M817.  Combined  mailings  of  second- 
class  publications  must  be  documented 
under E238. 

6.4  Segmentation.  Labeling 

Documentation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g.. 
presort  and  residual).  A  residual 
segment  is  not  required  for  First-Class 
Mail  prepared  under  5.5.  Each  tier  must 
be  further  segmented  by  type  of 
package/grouping  (5-digit,  3-digit. 
A.MX^.  as  applicable)  under  6.5.  or  have 
all  represented  3-  and  5-digit  ZIP  Codes 
(and  AADC  codes  for  residual  mail 
under  5.2  and  5.3)  reported  in  a 
continuous  sequential  Ust  under  6.6 
within  each  tier  listing.  Under  either 
option,  data  must  be  presented  as 
shown  in  6.7  and  68. 

6.5  Tj-pe  of  Package  Option 

If  the  report  is  segmented  by  type  of 
package,  for  each  tj-pe,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code:  by  5- 
digit  ZIP  Code  for  5-digit  packages;  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
packages  (second-class  only),  by  3-digit 
ZIP  Code  for  3-digit  packages  and  First- 
Class  residual  mail  prepnred  under  5.4; 
and,  for  AADC  packages  and  AADC 
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groups  (in  working  trays)  under  5.2  and 
5.3.  by  the  applicable  S-digit  AADC 
code  in  L803  (for  automated  site 
mailings)  or  L804  (AADC  entries  must 
be  preceded  by  "A.^DC"). 

6.6     Sequential  List  Option 

If  the  report  is  a  sequential  list, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code  within  each  tier,  regardless  of 
package  t\-pe:  by  5-digit  ZIP  Code  for  5- 
digit  packages;  by  lowest  assigned  5- 
digit  ZIP  Code  for  city  packages 
(second-class  only);  by  3-digit  ZIP  Code 
for  3-digit  packages  and  First-Class 
rf^sidual  mail  prepared  under  5.4;  and. 
for  AADC]  packages  and  AADC  groups 
(in  working  trays)  under  5.2  and  5.3.  by 
the  applicable  3-digit  AADC  code  in 
L803  (for  automated  site  mailings)  or 
L804  AADC  entries  must  be  preceded 
bv  the  prefix  "AADC."  For  second-class 
only,  listings  for  5-digit.  city,  and  3-digil 
packages  must  be  preceded  by  the 
prefixes  5DG,  CTY,  and  3DG. 
respectively. 
•         •         *         •         * 

M814     Barcoded — Tray-Based  Mailings 
1.0     Basic  Standards 


1.2    Grouping 

(Add  the  foUowng  at  the  end  of  this 
section  J 

c.  For  pieces  for  the  same  AADC  area 
in  working  trays  under  3.2. 

•  ■        •        •        • 

1.4  Packaging 

Separator  cards  are  permitted  only 
under  3  4.  Packaging  is  required: 

a.  For  mailings  consisting  entirely  of 
pieces  that  qualify  by  size  for  First-Class 
card  rates,  regardless  of  the  actual  rate 
claimed  or  class  of  mail.  Package  labels 
are  required  in  less- than- full  trays. 

b.  For  mail  in  overflow  AADC  trays, 
in  mixed-AADC  trays,  and  in  a  less- 
fhan-fuU  working  tray.  Appropriate 
package  labels  are  required. 

1.5  No  Packaging 

Packaging  may  not  be  used  for  larger 
than  card-size  pieces,  except  that: 

•  •        *        •        « 

[Delete  current  1.5c  and  replace  with 
the  following:] 

c.  Mail  in  AADC  trays  may  be 
p.-jckaged  and  mail  in  mixed-AADC 
trays  mu.st  be  packaged  into  AADC 
packages. 

d.  Mail  in  a  less-than-full  working 
tray  under  3.2  or  First-Class  residual 
tray  under  3.3  or  3.4  must  be  packaged. 


3.0  Residual  Mail 

3.1  Definition,  Standards 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  are  residual 
(nonqualifying)  mail.  Residual  second- 
er third-class  mail  must  be  prepared 
under  3.2.  Residual  First-Class  Mail 
must  be  prepared  under  3.2,  3.3  or  3.4, 
except  that  preparation  may  be  finer 
than  those  standards,  by  agreement 
between  the  mailer  and  the  entry  post 
office  for  multiple  acceptance  times.  All 
residual  mail  must  be  presented  under 
3.5. 

3.2  AADC  Sortation 

Prepare  residual  pieces  as  follows: 

a.  All  pieces  must  be  sorted  by  AADC 
area  using  L804. 

b.  Quantities  of  10  or  more  pieces  for 
an  AADC  area  must  be  prepared  as  an 
AADC  package  (or,  if  possible,  a  full 
AADC  tray).  Packaging  is  not  required 
in  full  AADC  trays.  AADC  packages  of 
fewer  than  10  pieces  are  not  permitted. 

c.  All  AADC  packages  must  be  trayed 
in  AADC  or  mixed-AADC  trays.  Pieces 
remaining  after  preparing  full  AADC 
trays  and  AADC  packages  must  be 
placed  in  separate  working  trays. 

d.  Pieces  in  less-than-full  aAdC 
overflow  trays  and  in  all  mixed-AADC 
trays  must  be  packaged  and  labeled  as 
AADC  packages  using  a  pink  Label  A  or 
OEL.  Separator  cards  are  not  permitted. 

e.  Pieces  in  working  trays  must  be 
grouped  by  AADC  area.  Pieces  in  a  less- 
than-full  working  tray  must  be  prepared 
in  working  packages  up  to  6  inches 
thick  making  as  few  packages  as 
possible  without  regard  to  AADC 
breaks.  Separator  cards  are  not 
permitted.  Label  packages  in  less-than- 
full  working  trays  with  either  a  facing 
slip  marked  "WORKING"  or  "WKG"  or 
the  optional  endorsement  line 
"WORKING." 

f.  A  piece  count  listing  must  be 
provided  for  all  residual  pieces  that 
shows  by  tray  level  and  AADC  area 
(listed  by  numeric  AADC  code  from  the 
labeling  list  in  L804)  the  number  of 
pieces  eligible  for  each  rate  and  the 
number  of  pieces  with  a  delivery  point 
barcode,  the  number  of  pieces  without 

a  delivery  point  barcode  that  qualify  for 
ZIP-^4  rates,  and  the  number  of  other 
pieces. 

g.  Tray  size: 

(1)  AADC:  required  full  trays;  one 
less-than-full  overflow  tray  permitted 
per  destination  per  mailing. 

(2)  Mixed-AADC:  required  full  trays; 
one  less-than-full  tray  permitted. 

(3)  Working;  required  full  trays;  one 
less-than-full  tray  permitted. 

h.  Residual  presort  sequence  and  Line 
1  labeling: 


(1)  AADC  (required);  use  L804  on 
Line  1. 

(2)  Mixed-AADC  (required);  on  Line  1 
use  "MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  SCF  code 
from  L002.  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B,  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

(3)  Working  (required);  on  Line  1  use 
"MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code 
from  L002.  Column  A  (facilities 
identified  with  three  bullets),  cr  Column 
B,  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

i.  On  Line  2:  class  (FCM,  2C.  NEWS, 
or  3C).  followed  by: 

(1)  For  AADC  tr'avs;  LTRS  AADC 
BARCODED. 

(2)  For  mixed-AADC  trays;  LTRS 
BARCODED  PKGS. 

(3)  For  working  trays:  LTRS 
BARCODED  WKG. 

3.3  Sequencing,  Grouping — First-Class 
Mail  Only 

[Insert  current  M814.3.2  and 
renumber  as  M814.3.3.  Revise  the  first 
sentence  to  read  as  follows:] 

First-Class  residual  pieces  may  be 
sequenced  by  ZIP  Code  and  presented 
with  a  listing: 

[Delete  renumbered  3.3f;  reletter  3.3g 
and  3  3b  as  3.3f  and  3.3g,  respectively. 
Revise  renumbered  and  relettered  3.3g 
to  read:] 

g  For  Line  2:  FCM  LTRS  SARCODED 
WKG. 

3.4  Separation  by  Rate — First-Class 
Mail  Only 

[Insert  current  Mdl4.3.3  and 
renumber  as  M814.3.4.  Revise  the  first 
sentence  to  read  as  follows] 

First-Class  residual  pieces  may  be 
separated  by  rate  qualification. 

[Delete  "First-Oass"  in  renumbered 
3.4a(l)  and  3.4a(3).  Delete  renumbered 
3.4a(4)  and  3.4a(5).  Revise  renumbered 
3. 4d  to  read:] 

d.  For  Line  2:  FCM  followed  by: 

(1)  On  trays  of  delivery  point 
barcoded  mail:  LTRS  BARCODED  WKG. 

(2)  On  trays  of  ZIP ■♦■4  mail;  ZIP-t-4 
WORKING  or  ZIP-t-4  WKG. 

(3)  On  travs  of  other  mail:  WORKING 
or  WKG. 

3.5  Presentation 

When  presented  to  the  USPS,  trays  of 
residual  mail  prepared  under  3.3  or  3.4 
must  be  separate  from  trays  of 
qualifying  mail. 

4.0     Documentation 


Federal  Register  /  Vol.  59.  No.  49  /  Monday,  March  14.  1994  /  Rules  and  Regulations         11893 


4.4  Standards 

[In  current  814.4.4,  change  the 
reference  "3.2"  to  "3.2  or  3.3,"  and 
change  the  reference  "3.3"  to  "3.4.") 

4.5  Segmentation.  Labeling 

[In  the  last  sentence,  replace  "3.2," 
with  "4.6":  replace  "3.3"  with  "4.7"; 
replace  "5.B  and  5.9"  wth  "4.8  and 

4  9."] 

4.6  ZIP  Code  Option 

Under  the  ZIP  Code  option, 
individual  entries  for  each  type  of  tray 
destination  must  be  listed  sequentially 
by  ZIP  Code:  by  5-digit  ZIP  Code  for  5- 
digit  trays;  by  lowest  assigned  5-digit 
ZIP  Code  for  city  trays  (second-class 
only);  by  3-digit  ZIP  Code  for  3-digit. 
SCF.  and  First-Class  residual  trays 
under  3.3;  by  the  3-digit  AADC  code 
(preceded  by  "AADC")  in  L804  for 
AADC.  mixed-AADC.  and  working  trays 
under  3.2.  Volume  in  overflow  trays 
must  be  included  in  the  corresponding 
entry  even  though  there  is  a  list  of 
overf-ow  trays. 

4.7  Tray  Label  Option 

Under  the  tray  label  option, 
individual  entries  for  each  tray  must  be 
listed  sequentially  by  the  unique  tray 
number  on  each  label  or  by  Line  1  on 
the  label.  The  contents  of  each  overflow 
tray  is  reported  as  an  individual  entry 
even  though  there  is  a  list  of  overflow 
trays  Each  tray  entry  must  be 
subdivided  as  needed  to  report  volume 
sequentially  by  ZIP  Code  in  the  tray:  by 
5-digit  ZIP  Code  for  5-digit  trays;  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
trays  (second-class  only);  by  3-digit  ZIP 
Code  for  3-digit.  SCF.  and  First -Class 
residual  trays  under  3.3;  by  the  3-digit 
AADC  code  (preceded  by  "AADC")  in 
L804  for  AADC,  mixed-AADC.  and 
working  trays  under  3.2. 
***** 

M815     Barcoded — Two-Tier  Package- 
Based  Mailings 

1.0    Basic  Standards 


1.2  Packaging 

(Add  the  following  sentence  to  the 
end  of  this  section:) 

Packaging  (no  separator  cards)  is 
required  in  AADC  trays  (except  for  full 
AADC  trays  containing  only  residual 
packages).  mixed-AADC  trays,  and  less- 
than-fuU  working  or  residual  trays. 

1.3  No  Packaging 

Packages  or  separator  cards  are  not 
required  for  larger  than  card-size  pieces 
in  full  5-digit  trays,  full  AADC  trays 
containing  only  residual  AADC 


packages,  full  working  trays  under  4.2 
and  4.3,  and  full  First -Class  residual 
travs  under  4.4. 


1.5    Separator  Cards 

Separator  cards  must  not  be  used  in 
a  less-than-fuU  tray  for  the  entry  SCF.  in 
AADC  trays,  in  mixed-AADC  trays,  in 
working  trays,  or  in  residual  trays 
unless  permitted  by  5.0. 
*        •        *        •        • 

4.0  Residual  Mail 

4.1  Definition 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  and  3.0  are 
residual  (nonqualifj'ing)  mail.  Residual 
second-  and  third-class  mail  must  be 
prepared  under  an  option  in  4.2  and  4.3. 
Residual  First-Class  Mail  must  be 
prepared  under  4.2  and  4.3,  or  4.4,  or 
4.5.  except  that  preparation  may  be  Fmer 
than  those  standards,  by  agreement 
between  the  mailer  and  the  entr)'  post 
office  for  multiple  acceptance  times.  All 
residual  mail  must  be  presented  under 
4.6. 

4.2  AADC  Residual  Preparation 
Options  • 

Residual  second-  and  third-class  mail 
must  be  prepared  under  one  of  these 
options  and  in  accordance  with  4.3. 
First-Class  Mail  may  be  prepared  under 
one  of  these  options  and  4.3  if  not 
prepared  under  4  4  or  4.5, 

a.  Separate  AADC  Preparation. 
Residual  mail  is  trayed  separately  from 
qualifying  mail.  Groups  of  10  or  more 
residual  pieces  to  an  AADC  area  in  L804 
are  placed  in  AADC  trays  end  mi>ed- 
AAIX!  trays  AADC  trays  are  required  if 
there  are  enough  pieces  to  fill  a  tray,  but 
less-than-full  AADC  trays  are  permitted. 
Residual  pieces  in  mixed-AADC  trays 
and  in  less-than-full  AADC  trays  must 
be  prepared  and  labeled  as  AADC 
packages.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays.  Packages  and 
trays  must  be  prepared  under  4.3. 

b.  Intermixed  SCF/ AADC  Preparation 
Some  residual  mail  is  trayed  with 
qualif>'ing  mail.  Groups  of  10  or  more 
residual  pieces  to  the  same  AADC  area 
in  L804  are  packaged  by  AADC  and 
placed  in  AADC  trays  (writh  qualif\'ing 
mail)  and  in  mixed-AADC  trays.  AADC 
trays  are  required  if  there  are  enough 
pieces  to  fill  a  tray,  but  less-than-full 
AADC  trays  are  permitted.  AADC  trays 
containing  only  residual  AADC 
packages  are  allowed.  Mixed-AADC 
trays  are  limited  to  residual  AADC 
packages  At  the  mailers  option, 
residual  mail  may  be  packaged  by  3- 
digit  ZIP  Code  and  placed  in  SCF  trays 


(remaining  pieces  sorted  by  AADC).  A 
less-than-full  tray  for  the  ongin  SCF 
containing  only  residual  packages  is 
allowed.  Remaining  groups  of  fewer 
than  10  pieces  to  an  A.\I)C  are  placed 
in  separate  working  tra>'s.  Packages  and 
trays  must  be  prepared  under  4.3. 

4.3    AADC  Residual  Preparation 

Subject  to  4.1  and  4  2,  residual  mail 
must  be  prepared  as  follows: 

a.  Package  size: 

(1)  3-digit  (option  4.2b  only):  optional 
with  no  minimum  for  residual  pieces  in 
single-  or  multi-3-digit  SCF  trays. 

(2)  AADC:  required  at  10  pieces  per 
AADC  (use  L804)  for  residual  pieces  in 
mixed-AADC  trays,  in  less-than-full 
AADC  trays,  and  in  AADC  trays  (under 
option  4.2b)  that  also  contain  qualifying 
mail.  Packages  of  fewer  pieces  not 
permitted. 

(3)  Working:  required  grouping  of 
pieces  by  AADC  (use  L804)  in  working 
trays.  Packaging  required  only  in  a  less- 
than-full  working  tray  as  follows: 
prepare  as  few  packages  as  possible, 
each  not  more  tiian  6  inches  thick, 
without  regard  to  AADC  breaks. 

b.  Package  presort  and  labeling: 

(1)  Optional  3-digit  (only  for  option 
4.2b):  use  green  Label  3  or  OEL. 

(2)  AADC  (required,  except  in  full 
residual  AADC  trays):  use  pink  Label  A 
or  OEL. 

(3)  Working  (required  in  less-than-full 
working  tray):  use  facing  slip  marked 
"WORKING"  or  "WKG "  or  the  optional 
endorsement  line  "WORKING." 

c.  Tray  size: 

(1)  Optional  3-digit  (only  for  single  3- 
digit  SCFs  in  L002,  Column  A, 
identified  with  three  bullets  and 
prepared  under  option  4.2b):  required 
full  trays;  less-than-full  and  overflow 
trays  prohibited,  except  for  one  less- 
than-full  tray  for  the  single  3-digit  origin 
SCF. 

(2)  Optional  SCF  (only  for  option 
4.2b):  required  full  trays;  less-than-full 
and  overflow  trays  prohibited,  except 
for  one  less-than-full  tray  for  the  origin 
SCF. 

(3)  AADC:  required  if  enough  pieces 
to  fill  tray:  less-than-full  and  overflow 
trays  permitted. 

(4)  Mixed-AADC:  required  full  trays; 
one  less-than-full  tray  permitted. 

(5)  Working:  required  full  trays;  one 
less-than-full  tray  permitted. 

d.  Tray  presort  sequence  and  Line  1 
labeling: 

(1)  Optional  3-digit  (only  for  single  3- 
digit  SCFs  under  option  4.2b);  use  L002, 
Column  A  (facilities  identified  with 
three  bullets),  on  Une  1. 

(2)  Optional  SCF  (only  for  option 
4.2b);  use  L002.  Column  B,  on  Line  1  for 
3-digit  areas  listed  in  Column  C. 
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(3)  A-AJX:  (required);  use  L804  on 
Line  1. 

(4)  Mixed-AADC  (required);  on  Line  1 
use  "MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  SCF  code 
from  L002,  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B.  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

(5)  Working  (required);  on  Line  1  use 
"MXD"  followed  by  the  applicable 

ongin  SCF  name,  state,  and  SCF  code 
from  L002,  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B.  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

e.  Line  2:  class  (FCM,  2C,  NEWS,  or 
3C),  followed  by  LTRS  and: 

(1)  On  3-digit  trays  (only  single  3-digit 
SCFs  under  option  4  2b)  and  SCF  travs 
(option  4  2b  onlv):  BARCODED. 

(2)  On  AADC  trays:  AADC 
BARCODED. 

(3)  On  mixed-A.ADC  travs: 
EiARCODED  PKGS. 

(4)  On  working  trays:  BARCODED 
WKG. 

4  4     Sequencing,  Grouping — First-Class 
Mail  Only 

(Insert  text  of  current  4.2  and 
renumber  as  4.4.  Revise  the  first 
sentence  to  read  as  follows:) 

First-Class  residual  pieces  may  be 
sequenced  by  ZIP  Code  and  presented 
with  a  listing: 

[Delete  renumbered  4.4f.  Reletter  4.4g 
and  h  as  4.4f  and  g.  Revise  renumbered 
and  relettered  4.4g  to  read:] 

g  For  Line  2:  FCM  LTRS  B,\RCODED 
WKG. 

4.5  Separation  by  Rate — First-Class 
Mail  Only 

(Insert  text  of  current  4.3  and 
renumber  as  4.5.  Revise  the  first 
sentence  to  read  as  follows:] 

First-Class  residual  pieces  may  be 
separated  by  rate  qualification: 

[Delete  the  phrase  "First-Class"  in 
renumbered  4.5a(l)  and  4.5a(3).  Delete 
renumbered  4.5a(4)  and  4.5a(5).  Revise 
renumbered  4.5d  as  follows:] 

d.  For  Line  2:  FCM  followed  by: 

(1)  On  travs  of  delivery  point 
barcoded  mail:  LTRS  BARCODED  WKG. 

(2)  On  travs  of  ZlP-^4  mail:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

(3)  On  travs  of  other  mail:  WORKING 
or  WKG 

4.6  Presentation 

When  presented  to  the  USPS,  trays  of 
residual  mail  must  be  separate  from 
trays  of  qualifying  mail  except  that 
when  prepared  under  4.2b,  3-digit,  SCF, 
and  AADC  trays  containing  both 


qualifying  and  residual  pieces  are 
grouped  with  trays  of  qualifying  mail. 

5.0    Documentation 


5.2    Standards 

[In  current  M815.5.2,  revise  the 
second  sentence  to  read  as  follows:] 

Residual  pieces  are  included  in  the 
documentation  if  prepared  under  4.2 
and  4.3,  or  under  4.4,  and  included  in 
the  summary  alone  if  prepared  under 

4.5. 


5.4    Segmentation,  Labeling 


Documentation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g., 
presort  and  residual).  A  residual 
segment  is  not  required  for  First-Class 
Mail  prepared  under  4.5.  Each  tier  must 
be  further  segmented  by  type  of 
package/grouping  (5-digit,  3-digit, 
AADC.  as  applicable)  under  5.5,  or  have 
all  represented  3-  and  5-digit  ZIP  Codes 
(and  AADC  codes  for  residual  mail 
under  4.2  and  4.3)  reported  in  a 
continuous  sequential  list  under  5.6 
within  each  tier  listing.  Under  either 
option,  data  must  be  presented  as 
shown  in  5.7  and  5.8. 

5.5  Type  of  Package  Option 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code:  by  5- 
digit  ZIP  Code  for  5-digit  packages;  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
packages  (second-class  only);  by  3-digit 
ZIP  Code  for  3-digit  packages  and  First- 
Class  residual  mail  prepared  under  4.4; 
and,  for  AADC  packages  and  AADC 
groups  (in  working  trays)  under  4.2  and 
4.3,  by  the  applicable  3-digit  AADC 
code  in  L804  (AADC  entries  must  be 
preceded  by  "AADC"). 

5.6  Sequential  List  Option 

If  the  report  is  a  sequential  list, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code  within  each  tier,  regardless  of 
package  type:  by  5-digit  ZIP  Code  for  5- 
digit  packages;  by  lowest  assigned  5- 
digit  ZIP  Code  for  city  packages 
(second-class  only);  by  3-digit  ZIP  Code 
for  3-digit  packages  and  First-Class 
residual  mail  prepared  under  4.4;  and, 
for  AADC  packages  and  AADC  groups 
(in  working  trays)  under  4.2  and  4.3,  by 
the  applicable  3-digit  AADC  code  in 
L804  (AADC  entries  must  be  preceded 
by  "AADC").  For  second-class  only, 
listings  for  5-digit,  city,  and  3-digit 
packages  must  be  preceded  by  the 


prefixes  5DG,  CTY,  and  3DG, 
respectively. 


M816    Barcoded — Three-Tier  Package- 
Based  Mailings 

1.0    Basic  Standards 


1.2     Packaging 

[Replace  the  last  sentence  with  the 
following:] 

Packaging  or  separator  cards  are 
required  for  other  pieces  placed  in  city, 
3-digit.  or  SCF  trays  except  as  provided 
under  1.3  for  3-digit  tier  preparation. 
Packaging  (no  separator  cards)  is 
required  in  AADC  trays  except  tor  full 
AADC  trays  in  the  3-digit  presort  tier 
containing  only  residual  packages, 
mixed-AADC  trays,  and  in  less-than-fall 
working  or  residual  trays. 


1.3     No  Packaging 

Packaging  or  separator  cards  are  not 
required  for  larger  than  card-size  pieces 
in  full  5-digit  trays  in  the  5-digit  tier; 
nor  in  the  3-digit  tier  in  full  city,  full  3- 
digit,  full  SCF,  and  hill  AADC  trays 
containing  only  residual  .'\ADC 
packages;  nor  in  full  working  trays 
under  6.2  and  6.3,  and  full  First-Class 
residual  trays  under  6.4. 


1.4    Separator  Cards 

Separator  cards  must  not  be  used  in 
a  less-than-full  tray  for  the  origin  SCF, 
in  AADC  trays,  in  mixed-AADC  trays,  in 
working  trays,  or  in  residual  trays 
unless  permitted  by  6.0. 


4.0     Package  Preparation — 3-Digit  Tier 

*         *         «         *         * 

4.2     Presort  and  Labeling 

Package  presort  sequence  and 

labeling: 

a.  City  (optional;  for  second-class 
only):  package  labels  not  required 
except  that  package  labels  required  in 
AADC  trays  if  residual  is  prepared 
under  6.2b  (use  yellow  Label  C  or  OEL). 

b.  3-digit  (required:  optional  for  First- 
Class  Mail  not  claimed  at  the  3-digit 
Barcoded  rate):  package  labels  not 
required  except  that  package  labels 
required  in  A.'MX!  trays  if  residual  is 
prepared  under  6.2b  (use  green  Label  3 
or  OEL). 

•  *  *  «  • 

5.0     Tray  Preparation — 3-Digit  Tier 
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5.4     Line  2 

Line  2;  class  of  mail  and: 

•         *         *         •         * 

c.  On  AADC  trays:  LTR  AADC  3D 
BARCODE,  except  for  mailings  in  which 
residual  mail  is  prepared  under  6.2b  use 
LTRS  AADC  BARCODED. 


6.0  Residual  Mail 

6.1  Definition 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  through  5.0 
are  residual  (nonqualifying)  mail. 
Residual  second-  and  third-class  mail 
must  be  prepared  under  an  option  in  6.2 
and  6.3.  Residual  First-Class  Mail  must 
be  prepared  under  6.2  and  6.3,  or  6.4. 
or  6.5,  except  that  preparation  may  be 
finer  than  those  standards,  by  agreement 
between  the  mailer  and  the  entry  post 
office  for  multiple  acceptance  times.  All 
residual  mail  must  be  presented  under 
6.6. 

6.2  AADC  Residual  Preparation 
Options 

Residual  second-  and  third-class  mail 
must  be  prepared  under  one  of  these 
options  and  in  accordance  with  6.3. 
First -Class  Mail  may  be  prepared  under 
one  of  these  options  and  6.3  if  not 
prepared  under  6.4  or  6.5. 

a.  Separate  AADC  Preparation. 
Residual  mail  is  trayed  separately  from 
qualif>ing  mail.  Groups  of  10  or  more 
residual  pieces  to  an  AADC  area  in  L804 
are  placed  in  A-^DC  trays  and  mixed- 
A.\DC  trays.  A.ADC  trays  are  required  if 
there  are  enough  pieces  to  fill  a  tray,  but 
less-than-full  AADC  trays  are  permitted. 
Residual  pieces  in  mixed-A-MDC  trays 
and  in  less-than-full  AADC  trays  must 
be  prepared  and  labeled  as  AADC 
packages.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 

in  separate  working  trays.  Packagos  and 
Irays  must  be  prepared  under  6.3. 

b.  Intermixed  SCF/AADC  Preparation. 
Some  residual  mail  is  trayed  with 
qualifying  mail  in  the  3-digit  tier. 
Groups  of  10  or  more  residual  pieces  to 
the  same  AADC  area  in  L804  are 
packaged  by  A.ADC  and  placed  in  AADC 
trays  (with  qualif>'ing  mail)  in  the  3- 
digit  tier  and  in  separate  mixed-AADC 
trays.  AADC  trays  are  required  if  there 
are  enough  pieces  to  fill  a  tray,  but  less- 
than-full  AADC  trays  are  permitted. 
AADC  trays  containing  only  residual 
AADC  packages  are  allowed.  Mixed- 
AADC  trays  are  limited  to  residual 
AADC  packages.  At  the  mailer's  option, 
residual  mail  may  be  packaged  by  3- 
digit  ZIP  Code  and  placed  in  SCF  trays 
within  the  3-digit  tier  (remaining  pieces 
sorted  by  AADC).  A  less-than-full  tray 
for  the  origin  SCF  in  the  3-digit  tier 


containing  only  residual  packages  is 
allowed.  Remaining  groups  of  fewer 
than  10  pieces  to  an  A.\E>C  are  placed 
in  separate  working  trays.  Packages  and 
trays  must  be  prepared  under  6.3. 

6.3     AADC  Residual  Preparation 

Subject  to  6.1  and  6.2,  residual  mail 
must  be  prepared  as  follows: 

a.  Package  size: 

(1)  3-digit  (option  6.2b  only):  optional 
with  no  minimum  for  residual  pieces  in 
single-  or  multi-3-digit  SCF  trays  in  the 
3-digit  presort  tier. 

(2)  AADC:  required  at  10  pieces  per 
AADC  (use  L804)  for  residual  pieces  in 
mixed-AADC  trays,  in  less-than-full 
AADC  trays,  and  in  AADC  trays  (under 
option  6.2b)  that  also  contain  qualifying 
mail.  Packages  of  fewer  pieces  not 
permitted. 

(3)  Working:  required  grouping  of 
pieces  by  AADC  (use  L804)  in  working 
trays.  Packaging  required  only  in  a  less- 
than-full  working  tray  as  follows: 
prepare  as  few  packages  as  possible, 
each  not  more  than  6  inches  thick, 
without  regard  to  AADC  breaks. 

b.  Package  presort  and  labeling: 

(1)  Optional  3-digit  (only  for  option 
6.2b):  use  green  Label  3  or  OEL. 

(2)  AADC  (required  except  in  full 
residual  AADC  travs):  use  pink  Label  A 
or  OEL. 

(3)  Working  (required  in  less-than-full 
working  tray):  use  facing  slip  marked 
"WORKING"  or  "WKG"  or  the  optional 
endorsement  Une  "WORKING." 

c.  Tray  size: 

(1)  Optional  3-digit  (only  for  single  3- 
digit  SCFs  in  L002,  Column  A, 
identified  with  three  bullets  and 
prepared  under  option  6.2b):  required 
full  trays;  less-than-full  and  overflow 
trays  prohibited,  except  for  one  less- 
than-full  tray  for  the  single  3-digit  origin 
SCF. 

(2)  Optional  SCF  (only  for  option 
6.2b):  required  full  trays;  less-than-full 
and  overflow  trays  prohibited,  except 
for  one  less-than-full  trav  for  the  origin 
SCF. 

(3)  A.ADC:  required  if  enough  pieces 
to  fill  tray;  less-than-full  and  overflow 
trays  permitted. 

f4)  Mixed-AADC:  required  full  trays; 
one  less-than-full  tray  permitted. 

(5)  Working:  required  full  trays;  one 
less-than-full  tray  permitted. 

d.  Tray  presort  sequence  and  Line  1 
labeling: 

(1)  Optional  3-digit  (only  for  single  3- 
digit  SCFs  under  option  6.2b);  use  L002, 
Column  A  (faciUties  identified  with 
three  bullets),  on  Line  1. 

(2)  Optional  SCF  (only  for  option 
6.2b):  use  L002,  Column  B,  on  Line  1  for 
3-digit  areas  listed  in  Column  C. 

(3)  AADC  (required);  use  L804  on 
Line  1. 


(4)  Mixed-A^ADC  (required);  on  Line  1 
use  "MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  SCF  code 
from  L002,  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B,  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

(5)  Working  (required);  on  Line  1  use 
"MXD"  followed  by  the  applicable 
origin  SCF  name,  state,  and  SCF  code 
from  L002,  Column  A  (facilities 
identified  with  three  bullets),  or  Colum.n 
B,  except  use  L805  for  second-  and 
third-class  mail  entered  by  the  mailer  at 
an  ASF  or  BMC. 

e.  Line  2:  class  (FCM,  2C.  NEWS,  or 
3C),  followed  by  LTRS  and: 

(1)  On  3-digit  trays  (only  single  3-digit 
SCFs  under  option  6.2b)  and  SCF  trays 
(option  6.2b  only):  3DG  BARCODED. 

(2)  On  AADC  travs:  AADC 
BARCODED. 

(3)  On  mixed-.AADC  trays: 
BARCODED  PKGS 

(4)  On  working  trays:  BARCODED 
WKG 

6.4  Sequencing,  Grouping — First-Class 
Mail  Only 

(Insert  text  of  current  6.2  renumber  as 
6.4.  Revise  the  first  sentence  to  read:] 

First -Class  residual  pieces  may  be 
sequenced  by  ZIP  Code  and  prepared 
with  a  listing: 

(Delete  renumbered  6.4f.  Reletter  6.4 
g  and  h  as  6.4  fend  g.  Revise 
renumbered  and  relettered  6.4g  to  read:] 

g.  For  Line  2:  FCM  LTRS  BARCODED 
WKG. 

6.5  Separation  by  Rate — First-Class 
Mail  Only 

[Insert  text  of  current  6.3  and 
renumber  as  6.5.  Revise  the  first 
sentence  to  read  as  follows:] 

First-Class  residual  pieces  may  be 
separated  by  rate  quahfication: 

(Delete  the  phrase  "First-Class"  in 
renumbered  6.5a(l)  and  6.5a(3).  Delete 
renumbered  6.5a(4)  and  6.5a(5).  Revise 
renumbered  6.5d  as  follows:] 

d.  For  Line  2:  FCM  followed  by: 

(1)  On  trays  of  delivery  point 
barcoded  mail:  LTRS  BARCODED  WKG. 

(2)  On  trays  of  ZIP+4  mail:  ZIP+4 
WORKING  or  ZIP-t-4  WKG. 

(3)  On  trays  of  other  mail:  WORKING 
or  WKG 

6.6  Presentation 

When  presented  to  the  USPS,  trays  of 
residual  mail  must  be  separate  from 
trays  of  qualif>'ing  mail  except  that 
when  prepared  under  6.2b.  3-digit,  SCF. 
and  AADC  trays  in  the  3-digit  presort 
tier  that  contain  both  qualifying  and 
residual  pieces  are  grouped  with  trays  of 
qualifying  mail. 
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7.0    Dociunentation 


7  3     Standards 

Documentrition  must  meet  the  basic 
standdrds  in  P012  and  those  beJow. 
Residual  mail  is  included  in  the 
documentation  if  prepared  under  6.2 
and  6.3,  or  6  4,  or  m  the  summary  alone 
if  p:epar»Hi  undf-r  6  5  .Abbreviated 
documentatton  may  be  provided  under 
M817  Combine<J  maiilng.s  of  second- 
class  publications  must  b<^  documented 
undt-T  E238 

7  4     Segmentatjon.  Labeling 

Lkcumentation  must  be  s«  fniented 
and  iabfU'd  by  qualification  tier  (e.g., 
prt'<;ort  and  residual)  A  residual 
stn:mt'nt  is  not  required  for  First-<'.lass 
Mdil  if  separated  under  5.5   F^irh  tier 
must  b'^  further  segmented  by  type  of 
prtcii.at;f'.  _;r;'uping  (5-digit,  3-digit. 
A..\fX~..  as  applioible)  under  7.5,  or  have 


all  represented  3-  and  5-digit  ZIP  Codes 
(and  AADC  codes  for  residual  mail 
under  6.2  and  6.3)  reported  in  a 
continuous  sequential  Hst  under  7.6 
within  each  tier  listing.  Under  either 
option,  data  must  be  presented  as 
shoT^Ti  in  7.7  and  7.8, 

7.5    Type  of  Package  Option 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  21IP  Code:  by  5- 
digit  ZIP  Code  for  5-digit  packages;  by 
lowest  assigned  5-digit  ZIP  Code  for  dty 
packages  (second-class  only);  by  3-digit 
21IP  Code  for  3-digit  packages  and  First- 
Oass  residual  mail  prepared  under  6.4; 
and,  for  AADC  packages  and  AADC 
groups  (in  working  trays)  by  the 
applicable  3-digit  AADC  code  in  L804 
(AADC  entries  must  be  preceded  by 
"AADC"). 


7.6     Sequential  List  Option 

If  the  report  is  a  s<^quentia]  list. 
individual  entnes  for  each  destination 
mast  be  ordf;red  sequer.tiallv  by  ZIP 
Code  within  earh  q'jahfication  tier, 
regardless  of  package  type:  by  5-digit 
ZIP  Code  for  5-digit  packages;  by  lowest 
assigned  5-digit  ZIP  Code  for  city 
packages  (second-class  only);  by  3-digit 
ZIP  Code  for  3-digit  packages  and  First- 
Class  residual  mail  prepared  under  6.5; 
and,  for  AADC  packagf^  and  -AADr 
groups  (in  working  tr-ivs)  under  6  Z  and 
6.3,  by  the  apphcaole  3-digit  AADC 
code  in  li^04  (AADC  entries  must  be 
preceded  by  "AADC"  ).  For  second-class 
onlv,  hstinps  for  S-digit.  otv.  and  3-digit 
packages  .must  be  preceded  by  the 
prefixes  5DG,  CTY,  and  3DG, 
respectiv«»}y. 
***** 

[FRDoc  94-5866  Filed  3- n-^;  845  am] 

BiUJNO  CODE  7TiJ-tJ-y 


Reader  Aids 


Federal  Register 

Vol.   59.  No.  49 
Monday.  March  14.  1994 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  202-523-6227 

Public  inspection  desk  523-6215 

Corrections  to  published  documents  523-6237 

Document  drafting  information  523-3187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-^227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Ser\ice  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public' Uws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


ELECTRONIC  BULLETIN  BOARD 

F.'fe  Electronic  Bulletin  Board  service  for  Public 

Ldw  numbers,  and  ppdira!  Register  finding  aids 


202-275-1538, 
or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES.  MARCH 

961S-9916 .....1 

991 7-1 0046 2 

10047-10264 3 

10265-10568 4 

10559-10720 7 

1 0721  -1 0938 8 

1093^1 1 174 9 

11175-11472 10 

11473-11698 11 

11699-11896 14 


CFR  PARTS  AFFECTED  DURING  MARCH 

At  the  end  o<  each  month,  the  Office  of  the  Feoeral  Register 
publishes  separately  a  List  ot  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 

6651 10049 

6652 10265 

6653 10723 

6654 10725 

6655 10727 

6656 11175 

Administrative  Orders: 
Presidential  Determinations: 
No.  94-15  of  February 

18,  1994 10047 

Executive  Orders: 
12759  (Revoi-ed  m 

pan  by  EO  12902) 11463 

12840  (Superseded  by 

EO  12903) 11473 

12873  (See  12902) 11453 

12901 10721 

12902 11463 

12903 11473 

5  CFR 

531 11699 

532 11699,  11701 

550 11699 

575 11699 

837 10267 

7  CFR 

246 11475 

248 11508 

300 9613 

301 11177.  11659 

319 9917 

321 9917 

457 9614 

810 10569 

905 10051 

907 10052 

908 10052 

917 10053 

944 11529 

980 11529 

993 .-. 10228 

999 11529 

1094 10056 

1106 11180 

1413 10574 

1464 10939 

1475 9918 

1703 11702 

1924 9805 

1930 9805 

1942 11530 

1944 9805 

Proposed  Rules: 

959 11008 

1004 10326 

1427 9674 

1744 10327 

1753 10327 


9  CFR 

91 9616 

92 9617,  10729 

Proposed  Rules: 

78 9938 

92 9679 

94 9939.9941 

101 9681 

113 9681 

301 10246 

318 10246 

381 10230 

10  CFR 

50 10267 

Proposed  Rules: 

Ch.  II 9682 

Oh.  Ill 9682 

430 10334,  10464 

Ch.X 9682 

11  CFR 

104 10057 

Proposed  Rules: 

8 11211 

12  CFR 

3 10946 

205..... 10678 

650 9622 

Proposed  Rules: 

205 10684,  10698 

327 9687 

701 10334 


13  CFR 
123 


.10953.  10955 


14  CFR 

39 10057.  10270.  10272. 

10273,10275,10279,10575. 

10734,10735,11182.11531, 

11533,  11713,  11716 

71 9627,9919,9920. 

10739,10740,10741,10742. 

10743. 10744,  10745,  10746. 

10747,10956,10957.11534. 
11S35 

73 10748 

91 10958.  11692 

97 11182.  11183 

157 10262 

300 10060 

302 10060 

303 10060 

325 10060 

385 10060 

Proposed  Rules: 

CM 11009 

39 10336,  10338,  10340. 

10759.11733.11735.11737. 
11739 


il 


Federal  Register  /  Vol.  59,  No.  49  /  Monday,  March  14,  1994  /  Reader  Aids 


71 10040,  10084,  10760, 

11010.11222.  11223.11224. 

11561,11562,  11563.11564, 

11565 

15CFR 

771 „ 10958 

772 „.„..1095a 

773 10958 

7/4 „ 10956 

778 - ~ 10958 

786 _ _....  10958 

787 10958 

799 10958 

Proposed  Rules: 

946 9921 

990 9688 


16CFR 

Proposed  Rules. 
150Q 


.10761 


17  CFR 


1.  . 
5  .. 
9... 
12. 
21. 


.11544 
.11544 
.10228 
...9631 
.10228 


30 10281 

31 11544 

143 10228 

156 10228 

190 10228 

240 , 10984 

Proposed  Rules: 

1 9689 

18  CFR 

Cn  I 9682 

4 10576 

154 _ 11546 

157 „ 11546 

271  _ „ 10577 

284 1 1546 

385 11546 

38a.._ _ 11546 

401...„ _ 11458 

Proposed  Rutes 

254  'ici  '1566 

19  CFR 

4 10283 

12 _ 11547 

102 „_ 11547 

123 10283 

134 11547 

Proposed  Rules: 

4 _..11225 

10 _ _.._ 11225 

12 _... ...11225 

132   „ __ 11225 

134 11225 

146 10342 

175 10764 

177._ .„...  11225 

20  CFR 

Proposed  Rules: 

416 _ 10766 

626 10769 

1005 10769 

21  CFR 

73 10578 

74 11718 


172 10986 

177 „_ _„..9925.  10986 

178. 10064,  10065 

450 9638 

886 _ 1 0283 

1308 10718 

Proposed  Rules; 

101 11872 

123 _ 10085 

203...- 1 1 842 

205 „ 1 1 842 

356 11836 

1240 10085 

1308 10720 

24CFq 

Proposed  Rules: 

905 10876 

S68 10876 

25  CFR 

P'-oposed  Rules: 

cn.  I _ 9718 

26  CFR 

1 10066.  10067 

20 9642 

22 ....„ 9642 

25- 9642 

31 „ 9664 

301 -...10075.  11547 

602 9642.  10067 

Proposed  Rules: 

1 „.._ 10675.  11744 

301  1 1566 

602 10675 

28  CFR 

2. 11185,  11186 

Proposed  Ru»es; 

77 10O86 

29  CFR 

2616 _ 11187 

2617 _ 11187 

2647 ...9926 

Proposed  Rules : 

'PiO 11567 

1915 11567 

1926 11567 

30  CFR 

Proposed  Ruies: 

cn.  II „ 9718 

Ch.  IV _ - 9718 

Ch.  VI „ 9718 

Ch.  VII _.. 9718 

924 ...„ 11225 

934 „ 11744 

935 _ 11227 

936 _ 10770 

31  CFR 

315 „ 10534 

316 10534 

317 10534 

321 10534 

330 10534 

332 „ 10534 

342 10534 

351 „ „ 10534 

352 10634 

353...._ _ 10634 

32  CFR 

90 10988 


323. 
701. 


.9667 
.9927 


41  CFR 

302-11.. 


.10997 


33  CFR 

100 10749 

117 10076.  10749.  11659 

165 „  10077,  10749,  10750 

Proposed  Rules: 

110 10772 

165 10773, 

10774.  10775.  10777 
177 „ 10102 

34  CFR 

Proposed  Rules: 

Ch.  VI 10103 

75 10926 

200 11444 

201 11444 

693 10926 

35  CFR 

10— 11559 

36  CFR 

254.. 10854 

Proposed  Rules: 


Ch  I. 


.9718 


38  CFR 

4 _ 10676 

Proposed  Rules: 

3 9719.  10675 

36 9944 

39  CFR 

20 11183 

111..... _ 11886 

265...... 1 1 549 

963 10751 

40  CFR 

52. 9668.  10078.  10284, 

10752.  11550 

55 — 11721 

61 11554 

81. - -11193.  11550 

180. 9923.  9929  993\ 

10286. 10287,  1Q2A8,  10988, 
10990.  10991 

185 10993,  11556 

233 9933 

238 - _ 9866 

271 ....10650 

279 10550 

Proposed  Rules: 

Ch.  I ..9946 

52 9947,  10103.  10349, 

11012.11229.  11563 

63 10352.  10461.  10591. 

11018.  11662 

68 9947,  11105 

81 11012 

156 10228 

165 10223 

180 9947, 

9949.  11570,  11572 

185.. 11570,  11572 

186 11570.  11572 

261 9808.  10352 

268 1C778 

271 9608 

281 9950 

302 9808 

745 9951,  11108,  11122 


42  CFR 

405 10290 

412 „ „ 11000 

424 _„ 10290 

Proposed  Rules: 

57 10104 

417 11230 

43  CFR 

Public  Land  Orders: 

7033 11726 

7031 11195 

7032 _...  1 1196 

7G33 11196 

Proposed  Rules: 

Subtitle  A 9718 

Ch.  1 9718 

Ch.ll „ 9718 

3160 _ _ 11019 


44  CFR 

64 

45  CFR 

233 


9671,  11727 


10299 


46  CFR 

10 10753 

15 - 10753 

Proposed  Rules: 

10 10544 

12 _ 10544 

16 10544 

25 _ 10461 

47  CFR 

61 10300 

69...^ 10300 

73 11556.  11557 

76 9934 

Proposed  Rules: 

21 ■'1835 

25 11746 

73 10605,  10606,  10607 

* '574,  11575 

90 10107 

94 1T746 

97 11029 

48  CFR 

1 11368.  11387 

3 _ 11387 

4 11371 

5 11387 

9 „ 11371 

10.... 11373 

14 11374 

15 11374.  11375.  11387 

15 11387 

19 11375.  11376,  11387 

25 11377,  11378 

31 11378,  11387 

32 11379 

33 11380 

42 11380,  11382.  11387 

45 1 1333,  1 1384 

47 1 1382,  1 1385 

48 11387 

52 11371,  11374,  11377, 

11379,11380.  11385.11386, 

11387 

53 11357 
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111 


225 _ -10579,  11729 

247 10579 

252 10579,  11729 

903 11197 

1804 10078 

1807 10079.  11198,  11200 

1815 10081,  11198 

1834 10079 

1852 10079,  11198 

1853 10078 

1870         .10078.  10079.  11198 
Proposed  Rules: 

Ch.9 9682 

Ch.  14 „ 9718 

1815 9951 

1837 9951 

1852 9951 


49CFR 

10060 

7 10060 

8 10060 

28 'CC6C 

543 K7b6 

571..„ 11004.  11200 

1312 10304.  11557 

Proposed  Rules: 

215 11238 

571 10779.  11750 

1002 11240 

1011 11240 

1130 11240 

50  CFR 

9935,  10305.  10580. 

10898,  I090fi 


21 11203 

85 11204 

217 10584 

380 11729 

601 11557 

625 10586 

641 10676 

650 11006 

651 9872.  10588 

669 11560 

672 10588.  11209 

6:'5 10082 

Proposed  Rutes: 

Ch.  1 9718 

Ch.lV 9718 

17 9720,  10364,  10607. 

11755 
20 11838 


644 9720 

646 9721 

649 11029 

651 10608 

658 9724 

671 10365 


LIS'  OF  PUBLIC  LiWS 


Note    Ho  public  bills  which 
have  become  law  were 
received  bv  f*^  Office  of  the 
Feoe'a^  a t-^j '-.:."  fof  incluston 
in  toes.  :   L.St  o*  Pu't>lic 
Laws 

Last  List  February  23.  5  994 
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CFR  CHECKLIST 


Revision  Date 
Jan.  1,  1993 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeki^  it  ■$  arranged  m  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  C)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  (or  sale  at  the  Government  Pnnting 

Office 

A  checJ<!ist  o'  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  rrxjnthly. 

The  annual  rate  for  sutjscnption  to  all  revised  volumes  is  S829.00 
domestic,  S207  26  additional  (or  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P  0  Box  371954.  Pittsburgh.  PA  15250-7954  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  viSA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPQ  O'der  DesK,  Monday  through  Friday,  at  (202)  783-3238 
from  8  00  am.  to  4  00  p  m  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233 

Title                                    Stock  Numt)er  Phce 

1,  2(2i?eserved) (869-019-00001-1) $15.00 

3  (1992  CompilQton 
and  Ports  100  and 
101)  (8A9-OI9-0OOC2-0) 17.00 

4  (869-0 19-O0003-8) 5.50 

5  Parts: 

1-699  (869-019-000(11-6)  21.00 

70O-1 199  (869-019-00005-4)  17  00 

1200-€nd.  6(6 

Reserved}  (869-0 19-0O0O6-2)  2100 

7  Parts: 

0-26  (369-019-00007-1)  .. 

27-45  (869-019-00003-9)  .. 

46-51   (869-022-00009-8)  .. 

52   (86^)19-00010-1)  .. 

53-209 (869-019-0001 1-9) 21.00 

210-299  (869-019-00012-7) 30.00 

300-399  (869-019-00013-5)  15.00 

400-699 (869-0 19-000 14-3)  17,00 

70O-399  (869-0 1 9-O00 15-1)  21.00 

900-999  (86'M)  19-000 16-0)  33.00 

100O-1059  (86'Mj  19-000 17-8)  20.00 

106O-1I19  (869-0 19-000 18-6)  13  00 

1 120-1 199  (869-019-00019-4)  1 1.00 

1200-1499  (869-019-00020-8)....  27.00 

1500-1899  (869-01 9-0002  M) 17  00 

1900-1939  (8*9-019-00022-4)  13  00 

''40-1949  (869-019-00023-2) 27  00 

"50-1999  (869-019-00024-1) 3200 

12.00 


•Jan.  I, 
Jan.  1, 


Jon. 
Jan. 


1993 
1993 

1993 
1993 


Jon.  1,  1993 


20.00 
13.00 
20.00 
28.00 


.000-£nd (869-019-00025-9) 

8      (869-019-00026-7) 

9  Parts: 
'-i<^      (869-019-00027-5) 


Jan 
Jan 
'Jan 
Jan, 
Jan. 
Jan 
Jan 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jon 
Jon 
Jon 
Jan 
Jan 


Jon.  1, 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


20.00        Jon   1.  1993 


27.00 


2C0-{nd  (869-019-00028-3) 21.00 

10  Parts: 

0-50         (869-019-00029-1) 29.00 

51-199     (869-019-00030-5) 2100 

20O-399  (869-C22-00031-4) 15.00 

400-499   (869-019-00032-1) 20.00 

500-End  (869-019-00033-0) 33.00 

11   (869-019-00034-8) 13.00 

1 2  Parts: 

1-W  (869-019-00035-6) 11.00 

200-219    (869-019-00036-4) 15  00 

220-299    (869-0 19-00C3 7-2)  2600 

300-499    (869-0 1<W)0033-1) 21.00 

500-599   (869-01 9-00O39-9) 19.00 

600-fnd  (869-019-00040-2) 28.00 

13    (369-019-00041-1) 28  00 


Jon. 
Jon. 

Jon. 
Jon. 
'Jon. 
Jon. 
Jon. 


1993 
1993 


1,  1993 
I,  1993 
1,  1993 
1,  1993 
1,  1993 

Jon.  1,  1993 


Jon.  1, 

Jon.  1, 

Jon.  1, 

Jon.  1, 

Jon.  1. 

Jan.  1, 


1993 
1993 
1993 
1993 
1993 
1993 


Title 


Stock  Numt>er 


Pnce       Revision  Dare 


14  Parts: 

1-59  (869-019-00042-9) 29  00 

60-139 (869-019-00043-7) 26.00 

140-199 (869-019-00044-5)  12  00 

200-1199  (869-019-00045-3) 22.00 

120O-End (869-019-00046-1) 1600 

15  Parts: 

0-299  (869-019-00047-0)  14,00 

300-799 (869-019-00048-8)  25  00 

800-£nd  (869-019-00049-6) 19  00 

16  Parts: 

0-149  (569-019-00050-0) 7.00 

150-999 (369-019-00051-8)  17.00 

1000-End (869-019-00052-6)  24,00 

17  Parts: 

1-199  (369-019-00054-2)  1800 

200-239 (369-019-00055-1) 2300 

240-End  (869-019-00056-9) 30.00 

18  Parts: 

1-149  (869-019-00057-7)  1600 

150-279 (869-0  l«l(X)58-5) 19  00 

280-399 (869-019-00059-3)  1500 

400-End  (869-019-00060-7)  10  00 

19  Parts: 

1-199  (869-019-00061-5) 35  00 

200-End  (869-019-00062-3) 11.00 

20  Parts: 

1-399  (869-0 19-0(X)63-1)  19  00 

400-499 (369-019-00064-0) 31  00 

500-End  (869-019-00065-6) 30  00 

21  Parts: 

1-99  (869-019-00066-6) 15  00 

100-169 (869-019-00067^) 21  00 

170-199 (869-019-00066-2) 2000 

200-299 (869-019-00069-1) 600 

3aM99 (369-019-00070-4)  34.00 

500-599 (869-019-00071-2) 2100 

600-799 (869-019-00072-1)  8  00 

800-1299  (869-0 19-00073-9)  22.00 

1300-End (869-0 19-0007*-7) 12  00 

22  Parts: 

1-299  (869-019-00075-5)  .. 

300-End  (869-019-00076-3)  .. 

23  (869-019-00077-1)  .. 

24  Parts: 

0-199  (869-019-00078-0)  .. 

200-499 (869-019-00079-8)   . 

500^99 (869-019-00030-1) 17.00 

39  00 


30.00 
22  00 

21.00 


3800 
36.00 


Jon.  1,  1993 
Jon  1,  1993 
Jon  1,  T993 
Jon  1.  1993 
Jon.  1,  1993 

Jon,  1.  1993 
Jon.  1,  1993 
Jon   1,  1993 

Jon.  1  1993 
Jon  1.  1993 
Jon.  1.  1993 

Apr  1.  1993 
June  1,  1993 
June  1.  1993 

Apt.  1,  1993 
Api  1.  1993 
Apr.  1.  1993 
Apr   1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 

Api.  1.  1993 
Apr.  1.  1993 
Apr  1,  1993 

Apr.  1  1993 
Api.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apt  1  1993 
Apr.  1,  1993 
Apr  1.  1993 
Apt  1.  1993 
Apt.  1,  1993 

Apt    1,  1993 

Apt,  1,  1993 

Apt,  1.  1993 


Apt.  1.  1993 

Apr.  1,  1993 

Apr.  1,  1993 

Apt.  1,  1993 

Api.  1,  1993 


Jon.  1,  1993 


700-1699  (569-019-00031-0) 

1700-End (86'M)  19-00082-8)  15  00 

25  (869-019-00083-6) 31.00  Apt.  1,  1993 

26  Parts: 

§§10-1-1.60  (869-019-00034-^) 2100  Apr  11993 

§§161-1.169 (869-019-00085-2) 37  00  Apt  1)993 

§§1.170-1.300 (369-019-00086-1) 2300  Apt.  1,  1993 

§§1301-1.400  (869-019-00087-9)  2100  Apt  1.  1993 

§§1401-1440 (869-019-00083-7) 3100  Apt  11993 

§§1441-1.500  (869-019-00089-5)   23  00  Apr  11993 

§§1.501-1640 (369-019-00090-9) 2O0O  Apt  1    1993 

§§1.641-1.850 (369-019-00091-7) 24  00  Apt  1,  1993 

§§1.851-1.907  (869-0 1-9-00092-5) 27.00  Apr  1.  1993 

§§1.908-1.1000  (869-019-00093-3) 26.00  Apt.  1.  1993 

§§1.1001-1.1400  (669-019-00094-1) 22.00  Apr.  1    1993 

§§1.1401-End  (869-019-00095-0) 3100  Apt  1)993 

2-29  (369-019-00096-8) 23  00  Apt  11993 

30-39  (869-019-00097-6) 1800  Apt  11993 

40-49  (869-019-00098-4)  13  00  Apt.  1    1993 

50-299 (869-019-00099-2) 1300  Apt.  1    1993 

300-499 (869-01 7-00  lOO-O) 23.00  Apt.  1,  190j 

500-599 (869-019-00101-8)  6.00  *Apt  1,  1990 
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Tiae 


Stock  Number 


60(Knd   (86«-01<M)0102-i6; 

27  Parts; 

1-19V  „.._ 

200-fnd  


Price 

80C 


Re»»stofi  Date 

Ao'.  I.  )993 


TttJe 


Stock  htumber 


Pnce 

26.0C 


21,0C 
950 

36  00 
17  0C 


21.0C 
22.00 
33.00 
36  00 

27.00 
20.00 
27  00 


(869-0 1<M)C1 03-4)  37.00 

(869-0 19-00 104-2) 11.00 

28  parte- 

1-42  ...Z.l'IZ"""  (869-0)9-00105^1) 27  00 

43-end  (869-019-00106-9)  21.00 

29  Parts: 

0-99  (869-O19-O0107-7)  .. 

100^99 _ _....  (869-019-0010&-5)  .. 

500-899  (869-0)9-00109-3) 

000-1899  (869-0 '9-00 110-7)  .. 

l'JC0-)9)0(§§»90I  J  to 

)910999)  (869-0)9-00)1-5)  .. 

1910  (§§  19)0  )000  to 

end)  (869-0)9-001)2-3)  .. 

1911-)925  (869-C19-O0113-1)  .. 

1926  (869-019-00114-0)  .. 

1927-End (869-019-00115-8)  .. 

30  Parts: 

1-199  (869-0)9-00116^) 

200-699 (869-019-00117-4)  ., 

700-?nd  (869-019-00118-2)  .. 

31  Parts: 

0-199   (869-019-00119-1)  1800 

20C-End  (869-0)9-00120-4) 29.00 

32  Parts: 

1-39,  Vol.  I 15.00 

) -39  Vol  II 19.00 

1-39  Vol.  Ill 18  00 

1-190  (869-0)9-00)2)-2) 30  00 

191-399 (869-019-00122-1)  360C 

400-629 (869-019-00123-9)  26.00 

630-699  (869-019-00124-7)  )4.00 

700-799 (869-0)9-00125-5)  21.00 

eOCHnd  (869-0)9-00)26-3) 22.00 

33  Parts: 

1-124  (869-0)9-00)27-1)  .. 

125-199 (869-019-00128-0)  .. 

200-€nd  (869-01 9-00 12<>-8)  .. 

34  Parts: 

1-299  (869-0 19-00 130-1)  . 

300-399 (869-019-00131-0)  . 

400-fnd  (869-019-00132-8)  .. 

35  (869-019-00133^) 1200 

36  Parts: 

1-199  .". (869-019-00134-4) 16.00 

200-£nd  (869-019-00135-2) 35.00 

37  (869-0)9-00136-1) 20.00 

38  PsrtS' 

0-17  (869-0)9-00137-9) 31.00 

18-Er,d  (669-019-00138-7) 30.00 

39  (869-019-00139-5) 17.00 

40  Parts: 

1-5)   (869-017-00138-4)  3100 

52   (869-019-00141-7)  37.00 

53-59  (869-019-00)42-5) )1.0C 

60  (369-019-00143-3)   35.00 

6)-e0  (869-019-00144-1) 29.00 

81-65  (869-019-00145-0) 21. BO 

66-99  „ (869-0)7-00)43-1)  33.00 

100-149 (869-0)9-00147-6)  3600 

150-189 (869-0)9-00)48-4)  24  00 

190-259 (369-0)9-00149-2)  17,00 

260-299 (869-0)7-00)47-3) 36.00 

300-399 (869-0)9-00151-4) 18.00 

400^24 (869-0)9-00152-2) 27.00 

•425-699  (869-0)9-00)53-1) 28.00 

700-789 (869-019-00)54-9) 2600 


20.00 
25.00 
24.00 

27.0' 
20.00 
37.00 


Apr. 
iApf. 

July 

Ju^ 

July 
July 
July 

July 


3)00        July 


July 

July 
July 
July 

July 
July 
July 

July 
July 

J  July 

2  July 

J  July 

Ajly 

July 
July 
*July 
July 
July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1993 
1991 

1993 
1993 

1993 
1993 
1993 
1993 

1993 

1993 

1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 

1984 
1984 
1964 
1993 
1993 
1993 
1991 
1993 
1993 

1993 
1993 

1993 

1993 
1993 
1993 

1993 

1993 
1993 

1993 

1993 
1993 

1993 


1992 
1993 
1993 
1993 
1993 
)993 
)992 
)993 
1993 
1993 
1992 
1993 
1993 
1993 
1993 


790-£nd   (869-C19-0C 155-7)  .. 

41  Chapters: 

1.  1-1  to  1-10  13JX) 

1,  1-1 )  to  Appendix,  2  (2  Beserved) 13.00 

3-« _ UOO 

7  6.00 

8  4.50 

9  13.00 

10-17  9  50 

18,  Vol.  I.  Ports  1-5  13.00 

18  Vol.  II,  Ports  6-)9 13.00 

18,  Vol  111,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-019-00157-3) 30.00 

102-200  (869-019-00)58-1) 11.00 

20)-£nd  (869-019-00)59-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3)  .. 

400-429 (869-017-00158-9)  .. 

'430-End  (869-019-00162-0)  .. 


43  PdftS' 

1-999   (869-019-00163-8) 

1000-3999  (669-019-00164-6) 

4C00-£nd (869-019-0016&-4) 


24.00 
23.00 
36.00 

23.00 
3200 
14.00 

44  (869-019-00166-2)  27.00 

45  Parts: 

1-199  (869-019-00167-1)  22.00 

200-499  (669-017-00165-1) 14  00 

500-1199  (669-019-00169-7) 30.00 

•1200-End  (869-019-00170-1) 2200 

46  Parts: 

1-40  (669-017-00168-6) 1700 

41-69  (869-017-00169-^) 1600 

70-69  (669-C 19-00 173-5) 650 

90-139 (869-017-00171-6) 14.00 

•140-155  (869-019-00175-1) 12.00 

156-165  (869-019-00176-0) 17  00 

166-199  (869-017-00174-1) 1700 

•200-499  (869-019-00178-6) 20.00 

500-End   (869-019-00179-4) 1500 

47  Parts: 

0-19  (869-017-00177-5) 22.00 

20-39  (669-017-00176-3) 22.00 

40-69  (669-019-00182-4)  14.00 

70-79  (669-017-00180-5) 2100 

60-£nd  (869-017-O0181-3) 24.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23  00 

2  (Ports  201-251) (669-017-00184-8) 15.00 

2  (Ports  252-299) (669-C  17-00 185-6) 12  00 

•3-6 (869-C 19-00 189-1) 2300 

7-14  (869-C' 7-00187-2) 30  00 

•15-28  (869-019-00191-3) 3100 

29-£nd  (869-0 '9-00 192-1) 1700 

49  Parts: 

1-99  (869-019-00193-0) 23  00 

100-177  (869-017-00 19 1-1)  27.00 

178-199  (869-01 9^  195Hi) 20.00 

200-399  (869-017-00193-7) 27.00 

400-999 (869-01 7-00194-5) 31  00 

1000-1)99  (869-C  17-00 195-3)  1900 

1200-€nd (869-019-00199-9) 22.00 

50  Parts: 

1-199  (869-017-00197-0) 23.00 

200-599 (869-017-00198-8)  20  00 

600-€nd  (869-017-00199-6) 20.00 

CFR  Index  ond  Findings 

AkJs  (869-019-00053-4) 3600 
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Title  Stock  Number  Pnce       Revision  Dat« 

Compie'e  l^^JC^Bset 82900  J994 

MiCfOt'C'e  CfP  Ecl:!.on 

Conpiefe  se'  (ooe-'ine  n^ailmg)  J88.00  1991 

CofTipiete  set  (ooe-'ime  mailing)  188.00  1992 

CoTipiete  set  (ooe-firr>e  mailing)  223.00  1993 

SoPsc'ipf;on  (nailed  cs  ssued)  244.00  1994 

individual  copies 2.00  1994 


'  Because  r:".^  3  s  o"  arnoat  corrp<»atHX!  t^ls  vdurne  and  all  fxevious  voiL^rr-es 
i^ould  be  ie'aine<J  as  a  pe'^'xjner.i  le'e'e-^e  souce 

'The  July  1.  1985  ecJ*cyi  of  31  C^S  Ports  t-ie?  comoms  o  ncte  c-'y  foi 
Ports  1-39  inclusive.  Fcx  l^e  fuH  texl  o(  the  De'er.se  Acouisi'ion  Ceguo'ions 
in  Ports  >-39,  consult  the  thfee  CfB  vojnes  iss;;ed  as  o<  J'jfy  i  i?S4  containing 
those  potts. 

5The  July  1.  1965  ed-ion  o(  Jt  C^B  C^ap'e's  >-'00  comoms  o  "c'e  only 
(a  Cfcptefs  1  to  49  inclusive  fo<  t^e  'uU  te»i  o(  pfOcuteTie"!  'eguio'ions 
m  Choptets  I  'o  49  consort  t%e  eleven  CfS  volumes  issued  cs  ol  July  1, 
1964  contoining  •nose  cnoc'e'S 

<No  otnendrrents  to  tins  volume  we^e  cxomu'gcted  dufT>g  »t^  period  Apt. 
1,  1990  to  Mat  3).  1993  T%e  CF»  v»jme  '.ssued  Apid  1  !0«o  s^ould  be 
fetOMied. 

*No  amendments  'o  ihis  voii-me  *e'e  P'omutgoted  durmg  the  penod  Api 
1,  1991  to  Moi  31  "93  'He  Oi  vw^me  issued  Aptii  ),  t9<?l  i'^o.-a  be 
tetaned. 

•No  omendrre''fs  K  '"^^s  /cume  weie  P'om^igoled  dunng  'He  pe'^od  July 
1,  199)  to  June  30  )'^i  ^e  CFS  vcume  issued  July  1.  H>91,  should  be  'e'oined 

'No  orie'xJme'^ts  to  ttiis  volume  we'e  P'om^^igoted  Outing  the  pe'iod  Jcnuoty 
I,  1993  to  Dece-ipet  31  1993  >e  C^B  vcum-e  .-ssued  Jonuc^y  1.  '003,  should 
be  tetotned. 


Public  Laws 


103d  Congress,  2d  Session.  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  appf-oval  by  the  President 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  'GSd  Congress,  2d  Session   1994 

(Individual  laws  also  may  be  purcnasea  from  tne  Superintendent  of  Documents,  Washington.  DC 
20402-9328.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

L  J    1  hi  J    enter  my  .subscription(s)  as  follows; 


O'de'  Pnxessing  Ccx3e 

*  6216 


Charge  your  order 
Its  Easy' 


^^^S    VISA 
To  fax  your  ordtrs  (202)  512   2:33 
subscriptions  to  PUBLIC  L.-WVS  for  the  103d  Congress.  2d  Session.  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  plea'-e  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Plca.se  Choose  .Method  of  Payment; 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account         I     1    1     I     I     I     I     l~l 1 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(Ctty.  State,  ZIP  Code) 


(Daytime  phone  including  area  axJe) 


VISA  or  MasterCard  Account 

Thank  you  for 
(Credit  card  expiration  dalel                                   ,    j_, 

\<>ur   ( 

iru(  r : 

(Purchase  Order  No  ) 

YfS    NO 

.Sid*  v»e  make  vour  name  add  revs  available  to  other  mailers?  I I    I I 


(Authorizing  Signature) 

Mail  To:     Nev.  Orders,  Superintendent  of  Documents 
P.O   B>.v   vW54,  Pittsburgh,  PA  15250-7954 


Document 

Draftln^ 
Handbook 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

ThiS  handbook  is  designed  ?o  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Ofdef  processing  ctxjQ    .5133  Charge  your  order. 

YTUC  Its  easy! 

JL  H/^j  picjse  Send  nit;  the  follovrmg  indicated  publications: 


To  tzM  your  orders  arid  Inqulftes— (207)  512-2250 
copses  of  DOCl'MENT  DRAFTINC.  HANDBOOK  at  $5.50  each.  S-N  069-000-00037-1 


1.   The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


.■Ml  pricps  include  rMjuiar  dnrwstic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 

2.  __ 


(Company  or  perKinaJ  nam«) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  SupennterKlent  of  Documents 


(Additiondi  address- attention  line) 


GPO  Deposit  Account 


I 


(SlrB«<t  addrt'ss] 


D 

1 I  VISA  or  MasterCard  Account 


J-B 


|(uty.  Sute,  ZIP  Codpi 
L 


(Credit  card  expiration  date) 


TTuzaA  you  for  your  order! 


(Daytirae  pbone  including  area  code)  ^^^ 

(Sigoarjre) 

4.  Mai)  To;  NVjw  Orders.  Supenntendent  of  DrHurnents,  FQ  Boot  371954.  PlU-sburgh,  PA  15250-7954 


(R«w  12/91) 


/^>,.^/^  ^W 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  voiumei  containing  the  public  metaagei 
and  ilalementa.  newt  conference!  and  oiKer 
•elected  paper*  releaaed  by  the  White  Hou»« 

Volume*  for  iKe  following  year*  irr  ivailablr    other 
volume*  not  li*led  are  out  of  pnni 


Ronald  Reagan 

1»3 

(Book  I)  ^1  00 

1M3 

(Book  II) 432  M 

1W4 

(Book  I)  AMOe 


(Book  II) 436MI 


(Book  I)  *M00 

IBSS 

(Book  II) 430  « 

19M 

(Book  I) 437.00 


(Book  II) 4S5II0 

1M7 

(Book  i) » .4SW» 

1M7 

(Book  If) 435  00 

i9ee 

(Book  1) 43900 


George  Bush 

1989 

(Book  I| 438  00 

1989 

(Book  11) 440  00 

1990 

(Book  I) S41  00 

1990 

(Book  11) S4:  00 

1991 

(Book  1) Wl  00 

1991 

(Book  II) S4-1  00 

1992 

(BcMik  1) $4-lK) 

1992 

(Book  II) 449  00 


(Book  ID 


Publithed  by  the  Office  of  the  Federal  Regmer  Naliona 
Archive*  and  Record*  Adminiiirniion 

Mail  order  to 

New  Orders,  Supcnntendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


■.?-■,-.-  «■—    vr- 


New  Publics  tt on 

List  of  CFh  5  ections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Trtles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $2a00 

Stock  Number  069-000-00031-2 

Volume  IV  (Trtles  42  thru  50) $2&00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  PnbikatkMis  Order  Form 


^f^%2 


CfMfM  fow  onit.     ^§^ 
MMsyf    ^^ 

PleaM  Type  or  Print  (Form  is  abgncd  for  typewriter  osc.)  Tbta  jniw«t*ri«rftaqp«o-tau>  5a-225» 

Prices  indude  regular  domestic  postage  and  handling  and  are  good  tfarcK^  12/92.  AAer  this  dale,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  fadematioQal  customers  {riease  add  23%. 


0«y 

Stock  Number 

Tide 

Price 
Each 

Price 

1 

021-602-00001-9 

FREE 

FREE 

Ifatilforl 

Publicatioas 

(Company  or  personal  name) 


(Please  type  or  prmi) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superiotendent  of  Doctuneats 

LJ  GPO  Deposit  Account 

LJ  VISA  or  MasterCard  AccounI 


-n 


(City,  State,  ZIP  Code) 

i L 


M  I  I  I  I  1  I  I  I  I  I  I  I  M  I  I  m 


(Daytime  phone  including  area  code) 

Mail  order  tot 

New  Orders,  Superintcodcat  of  DocnmaitB 

pa  Box  371954,  Ptttsborgh,  PA  15250-7954 


(Credit  caid  expiratioo  date)        Tkamk  you  for  your  ordtrl 


(Signature) 


RmI-B 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Ck^vemment  Printing  Office.  Washington,  DC 
2040: 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Etocuments  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444,  or  S490  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
the  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  S403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  paper  form  is  S6  00  for  each  issue,  or  S6.00  for  each  group 
of  pages  as  actually  bound,  or  SI. 50  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
Internationa!  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  or  charge  to  your  GPO  Deposit  Account.  VISA  or 
MasterCard   Mail  to;  New  Orders,  Superintendent  of  Documents, 
P.O   Box  371954,  Pittsburgh.  PA  15250-7954. 

There  a.-^  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  number   Example    59  FR  12345. 


THE  FEDEIL^L  REGISTER 
VVFL\T  n  IS  AND  HOW  TO  USE  IT 

FOR;         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:        The  Office  of  (he  Federal  Register. 

WH,\T:     Free  public  briefings  (approximately  3  hours)  to  present; 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

March  16  at  900  am 

Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 

NW.  Washington.  DC  (3  blocks  north  of 

Union  Station  Metro) 

202-523-4538 


WHEN; 
WHERE: 


RESERVATIONS: 


OAKLANT),  CA 

March  30  at  9;00  am. 

Oakland  Federal  Building,  1301  Clay  Street, 

Conference  Rooms  A.  B.  and  C,  2nd  Floor. 

Oakland,  CA 

Federal  Information  Center 

1-800-726-^995 


SUBSCRIPTTONS  ANT)  COPIES 


PL^LIC 

Subscriptions; 
Paper  or  fiche 
.Assistance  with  public  subscriptions 

Single  copiesback  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 

FEDER.\L  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-783-3238 
512-2303 

783-3238 
512-2457 


523-5243 
523-5243 


For  other  telephone  numtiers.  see  the  Reader  Aids  section 
■t  the  end  of  this  issue. 
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Agricultural  Marketing  Service 

RULES 

Pecan  promotion  and  research  plan;  termination  order, 
11897-11898 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Rural  Electrification  Administration 

Army  Department 

NOTICES 
Meetings: 
U.S.  Army  Command  and  General  Staff  College  (CGSC) 
Advisory  Committee,  11974 
Military  traffic  management: 
CONUS  automated  rate  system  (CARTS);  electronic  data 
interchange  use,  11974-11975 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availabihty.  etc.: 
National  Center  on  Child  Abuse  and  Neglect 
discretionary  funds  program,  12102-12137 

Coast  Guard 

RULES 

Dra-A'bridge  operations: 

Washington;  correction,  12032 
PROPOSED  RULES 
Pollution: 

Shipboard  oil  pollution  emergency  plans 
Correction,  12032 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  Fine  Arts 

NOTICES 
Meetings,  11973 

Customs  Service 

RULES 

Vessels  in  foreign  and  domestic  trades: 
Nations  entitled  to  special  tonnage  tax  exemptions;  list 
additions — 
Tuvalu,  11898-11899 
PROPOSED  RULES 

Petitions  by  domestic  interested  parties: 
Cast  iron  soil  pipe;  country  of  origin  marking 
Correction,  12032 

Defense  Department 

S&e  Army  Department 
RULES 

Federal  Acquisition  Regulation  CF.'\R): 
Optional  Form  333  (procurement  integrity  certification), 
11933-11934 


NOTICES 

Agency  information  collection  activities  under  0MB 
review.  11973-11974 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  OfBce,  Energy  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
National  Coal  Association,  11975 
Texas  A&M  University,  11976 

Environmetitai  Protection  Agency 
PROPOSED  RULES 

Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Qualified  coke  oven  panel  members;  fist,  11960-11961 
Air  quality  implementation  plans;  approval  and 
promulgation;  veirious  States: 
California,  1195cJ-11959 
Drinking  water: 
National  primary  and  secondary  drinking  water 
regulations — 
Pubhc  drinking  water  suppfies;  monitoring  and  other 
information  requirements,  11961-11962 
NOTICES 
Meetings; 

Science  Advisory  Board,  11984-11986 
Pesticide  registration,  cancellation,  etc.: 
Barton  Chemical  Corp.  et  al..  11986-11995 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Funding  and  fiscal  affairs,  loan  policies  and  operations, 
and  funding  operations — 
Investment  activities;  investment  management, 
liquidity,  interest  rate  risk,  and  eligible 
investments;  effective  date:  11898 
Loan  policies  and  operations — 
Borrower  rights  notices  for  distressed  loans;  content; 
effective  date.  11898 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Beech.  1193^11940 
Boeing,  11940-11942,  11946-11947 
Jetstream.  11947-11949 
Pratt  &  Whitney,  '•1942-11944 
Turbomeca,  11944-11946 

Federal  Communications  Commission 

PROPOSED  RULES 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Video  sports  programming  migration  from  broadcast  to 
subscription  television;  Section  26  implementation, 
11962 
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Federal  Energy  Regulatory  Commission 

NOTICES 

App-:cations.  hearings,  determinations,  etc.: 
Alabama-Tennessee  Natural  Gas  Co..  11976 
Algonquin  Gas  Transmission  Co.,  11976 
Associated  Louisiana  Intrastate  Pipe  Line  Co.,  11976- 

11977 
Columbia  Gas  Transmission  Corp..  11977 
Columbia  Gulf  Transmission  Co..  11977 
Equitrans,  Inc..  11977-11978 

KN  Wattenberg  Transmission  Limited  Liability  Co..  11978 
Louisiana  Intrastate  Gas  Co.  L.L.C.,  11978 
Northern  Natural  Gas  Co.,  11978 
Northwest  Pipeline  Co..  11978-11979 
Red  River  Pipehne.  LP..  11979 
Williams  Natural  Gas  Co..  11979 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Size  and  weight  enforcement  certification.  11956-11957 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  11995 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  12030 
Applications,  bearings,  determinations,  etc.: 
Meridian  Bancorp.  Inc.,  11995-11997 

Financial  Management  Service 

See  Fiscal  Sen.'ice 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fiscal  Sei-vice 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Western  Atlantic  Reinsurance  Corp.;  correction.  12029 

Food  and  Drug  Administration 

NOTICES 
Meetings: 

Advisor,  committees,  panels,  etc. 


11997-11999 


General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Optional  Form  333  (procurement  integrity  certification). 
11933-11934 
NOTICES 
Meetings: 

Business  Advisory  Board.  11997 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

•See  Food  and  Drug  .administration 

See  Health  Resources  and  Services  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  professions  and  nursing  programs — 
Low  income  levels.  11999-12000 


Minority  community  health  coalition  demonstration 
project.  12000-12007 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation.  11979-11984 

Housing  and  Urban  Development  Department 

NOTICES 
Meetings: 
Lead-Based  Paint  Hazard  Reduction  and  Financing  Task 
Force.  12007-12008 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Mohegan  Indian  Tribe  of  Connecticut,  Lnc,  12140-12141 

Interior  Department 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Intangible  property;  elections,  11920-11925 
PROPOSED  RULES 
Income  taxes: 

Intangible  property;  elections,  11957-11958 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12030 

Interstate  Commerce  Commission 

NOTICES 

Motor  and  water  carriers; 

Finance  applications,  12011 
Railroad  services  abandonment: 

Soo  Line  Railroad  Co.,  12011-12012 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Northern  and  Eastern  Colorado  Desert,  C\;  desert  tortoise 
(Mojave  population)  recovery  plan,  12008-12009 
Meetings: 

San  Juan  River  Regional  Coal  Team,  12009 
Realty  actions;  sales,  leases,  etc.: 

California.  12009-12010 

Nevada, 12010 
Recreation  management  restrictions,  etc.: 

Coos  Bay  District.  OR.  occupancy  and  camping  stay  limit. 
12010-12011 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR); 

Optional  Form  333  (procurement  integrity  certification). 
11933-11934 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Advisory  Council  et  al.,  reorganization,  12012 
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National  Credit  Union  Administration 

PROPOSED  RULES 

Credit  unions: 
Organization  and  operations — 
Prohibition  of  incentive  pay  plans  for  employees 

related  to  lending  acti\1ties,  and  increased  lending 
and  improved  loan-to-sharc  ratios.  11937-11938 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Music  Advisory  Panel,  12012-12013 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards; 
Metric  conversion;  weights  and  measures  system,  11962- 
11970 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Tire,  Inc.,  12027 
Rover  Group  Ltd.,  12027-12028 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Summer  flounder,  11934-11936 
NOTICES 

Monitor  National  Marine  Sanctuary;  special  use  permit, 
11971-11973 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  12013 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Cleveland  Electric  Uhuninating  Co.  et  al.,  12013-12014 

Meetings;  Sunshine  Act,  12030-12031 

Petitions;  Director's  decisions: 
Arizona  Public  Service  Co.,  12014 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  and  multiemployer  plans: 
Valuation  of  plan  benefits,  etc. — 
Interest  rates,  etc..  11925-11928 

Personnel  Management  Office 

NOTICES 

Senior  Executive  Service: 
Career  reserved  positions;  list,  12034-12100 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  12031 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Commissioner  of  Food  and  Drugs,  11997 


Rural  Electrification  Administration 

NOTICES 

Envirorunental  statements;  availability,  etc.: 
Tri-State  Generation  4  Transmission  Association,  Inc., 
11971 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  12014 
Meetings: 
EDGAR  Filer  Conference  and  Roundtable  Discussions, 
12014-12015 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc..  12015-12017 
National  Association  of  Securities  Dealers,  Inc.,  12017- 

12021 
Philadelphia  Stock  Exchange,  Inc.,  12021-12027 

Small  Business  Administration 

PROPOSED  RULES 
Small  business  size  standards: 
Norunanufacturer  rule;  waivers — 
Copiers/duplicating  equipment,  11938-11939 

Social  Security  Administration 

RULES 

Social  security  benefits  and  supplemental  security  income: 

Vocational  rehabihtation  services  payments,  11899-11920 
PROPOSED  RULES 
Social  security  benefits  and  supplemental  security  income: 

Social  Security  Act  (Titles  11  and  XVI);  representative 
payment,  1194&-11956 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
North  Dakota.  11928-11933 

Transportation  Department 
See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
St^e  National  Highway  Traffic  Safefv  Administration 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Dallas  Express  Airlines,  Inc.,  12027 

Treasury  Department 
See  Customs  Service 
See  Fiscal  Service 
See  Internal  Revenue  Ser\'ice 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  1202&-12029 


Separate  Parts  In  This  Issue 

Part  II 

Office  of  Personnel  Management.  12034-12100 

Part  III 

Department  of  Health  and  Human  Ser\'ices.  Administration 
for  Children  and  Families,  12102-12137 
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Part  IV 

Department  of  Interior,  Bureau  of  Indian  Affairs,  12140- 

12141 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 

telephone  nunVtjers,  and  finding  aids,  appears  in  the  Reader 

Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  59,  No.  50  /  Tuesday,  March  15,  l9f^4  /  Contf>nts 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  itst  o(  the  parts  affected  this  morth  can  t*  founa  to  th.e 
Reader  Aios  sectton  at  the  end  of  thts  issue. 

7  CfR 

1211 11897 

12  CFR 

614 11898 

6^5 11898 

Proposed  Rules; 

701 1 1937 

13  CFR 
Proposed  Rules: 

121 „ r928 

14  CFR 
Proposed  Rules: 

39 '6  documents) 11939, 

^'940.  11942,11944,11946, 
11947 

19  CFR 

4 11898 

Proposed  Pules: 

'75 12032 

20  CFR 

41:14 „ 1 '  890 

416 11899 

Proposed  Rules: 

404  11949 

416 „ 11949 

23  CFR 

Proposed  Rules; 

657 _ 11956 

26  CFR 

1 11920 

602 1 1 920 

Proposed  Rules; 

1  11957 

29  CFR 

?6'9 11925 

2676 11925 

30  CFR 

934 1 1928 

33  CFR 

V7 12032 

Proposed  Rules: 

'51  12032 

40  CFR 
Proposed  Rules; 

52 11958 

63 .11960 

141 _ 11961 

47  CFR 
Proposed  Rules: 

Chacter  ' 11962 

48  CFR 

53 _ 11933 

49  CFR 
P'oposed  Rules: 

571    „ 11962 

50  CFR 

625 11934 


VII 


11897 


Rules  and  Regulations 


Federal  Register 
Vol.  59.  No.  50 
Tuesday.  March  15,  1994 


This  sect)on  o(  the  FEDERAL  REGiSTER 
contains  regulatory  documents  ha.ing  general 
applicability  and  legal  effect,  rrtost  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Fe<3eral  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDEFIAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1211 

[FV-94-701] 

Pecan  Promotion  and  Research  Plan; 
Termination  Order 

AGENCY:  Agricultural  Marketing  Service, 

IJSDA. 

ACTION:  Final  rule;  termination  order. 

SUMMARY:  This  document  terminates  all 
but  certain  administrative  provisions  of 
the  Pecan  Promotion  and  Research  Plan 
(Plan)  effective  on  March  15,  1994.  The 
remaining  administrative  provisions 
uill  be  terminated  at  a  later  date. 

A  referendum  was  conducted  with 
registration  of  voters  from  September  27 
through  October  1.  1993,  and  mail 
balloting  during  October  4-6,  1993 
Termination  of  the  Plan  was  favored  by 
a  majority  of  the  growers,  grower- 
shellers.  and  importers  voting  in  the 
referendum. 

EFFECTIVE  DATE:  March  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Mathews.  ResearrJi  and 
Promotion  Branch.  Fniit  and  Vegetable 
Division.  AMS,  USDA,  P.O.  Box  96456, 
room  253.5-S.  Washington.  DC  20090- 
6456,  telephone  (202)  720-9915. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Pecan 
Promotion  and  Research  Plan:  Order 
Directing  That  a  Referendum  Be 
Conducted;  Determination  of 
Representative  Period  for  Voter 
Eligibility;  and  Designation  of  a 
Referendum  Agent  to  Conduct  the 
Referendum,  issued  on  July  28,  1993, 
and  published  on  August  3.  1993  (58  FR 
41203). 

This  action  has  been  determined  to  be 
non-significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 


This  termination  order  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  It  is  not  intended 
to  have  retroactive  effect.  Tnis  action 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  termination  order. 

This  action  is  governed  by  section 
1 91 7(b)  of  the  Pecan  Promotion  and 
Research  Act  of  1990  (7  l.S.C.  6001- 
6013).  The  Act  authorizes  a  national 
pecan  promotion,  researf  li,  and 
information  program.  In  accordance 
with  the  Act,  the  Department  developed 
and  implemented  the  Pecan  Promotion 
and  Research  Plan  (7  CFR  1211.1- 
1211.78).  The  Plan  became  effective  on 
May  1.  1992. 

Section  1916(a)  of  the  Act  requires 
that  the  Secretary  conduct  a 
continuance  referendum  within  24 
months  of  the  effective  date  of  the  Plan 
for  the  purpose  of  ascertaming  whether 
growers,  grower-shellers,  and  importers 
favor  continuation,  termination,  or 
suspension  of  the  Plan.  The  order 
directing  that  a  referendum  be 
conducted  was  issued  July  28.  1993.  and 
published  August  3,  1993' (58  FR 
41203).  A  referendum  was  conducted 
with  registration  of  voters  from 
September  27  through  October  1.  1993. 
and  mail  balloting  during  October  4-6, 
1993  Termination  of  the  Plan  was 
favored  by  62.3  percent  of  the  growers, 
grower-shellers,  and  importers  casting 
valid  ballots  in  the  referendum. 

Therefore,  pursuant  to  section  1917(b) 
ofthe  Act  and  §1211.73  of  the  Plan,  it 
is  hereby  found  and  determined  that 
termination  of  the  Plan  is  favored  by  a 
majority  ofthe  growers,  grower-shellers, 
and  importers  voting  in  the  referendum 
and  that  the  Plan  should  therefore  be 
terminated. 

The  Act  requires  termination  of  the 
collection  of  assessments  within  six 
months  after  the  determination  that 
growers,  grower-shellers,  and  importers 
favor  termination  ofthe  Plan.  This 
termination  order  terminates  the 
assessment  provisions  ofthe  Plan 
effective  on  March  15,  1994. 

Termination  of  this  Plan  and  any  of 
its  provisions  including  the 
requirements  to  report  handlings  and 
remit  assessments,  shall  not:  (a)  Affect 
or  waive  any  right,  duty,  obligation,  or 
liability  which  shall  have  arisen  or 
which  may  thereafter  arise  in 


connection  with  any  provision  of  the 
Flan;  or 

(b)  Release  or  extinguish  any  violation 
of  this  Plan;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  cf  the  United  States,  or  of  the 
Secretary,  or  of  any  other  person  with 
respect  to  any  such  violation. 

The  Act  provides  that  refunds  of 
assessments  shall  be  made  to  those 
growers,  grower-shellers,  and  importers 
who  applied  for  such  refunds  prior  to 
the  referendum  and  submitted 
satisfactory  proof  that  they  paid  the 
assessment  for  which  refund  is 
requested.  The  Act.  further,  provides 
that  if  the  escrow  account,  established 
in  accordance  with  the  Act.  is  not 
sufficient  to  meet  the  total  demand  for 
refunds,  the  Pecan  Marketing  Board 
shall  prorate  such  refunds  among  all 
eligible  growers,  grower-shellers.  and 
importers  who  demanded  such  refunds. 
Section  1211.55  ofthe  Plan  provides 
that  the  Board  shall  pay  refund  requests 
within  90  days  of  the  date  the  results  of 
the  referendum  are  released  by  the 
Secretary. 

The  Act  provides  that  the  Secretary 
shall  terminate  activities  under  the  Plan 
in  an  orderly  manner  as  soon  as 
practicable.  To  meet  this  requirement  of 
the  Act.  it  will  be  necessary  to  retain 
certain  administrative  provisions  of  the 
Plan.  Accordingly,  the  following 
sections  of  the  Plan  will  remain  in  effect 
until  further  notice;  §§  1211.1  through 
121 1.29,  Definitions;  §  1211.52,  Failure 
to  remit  and  report;  §  1211.53, 
Determination  of  first  handler: 
§  1211.55.  Refunds;  §  1211.60.  Reports: 
§  1211.61.  Books  and  records;  §  1211.62. 
Confidential  treatment  of  books, 
records,  and  reports;  §1211.70.  Right  of 
the  Secretary;  §  1211.71.  Personal 
liability;  §  1211.73.  Suspension  or 
termination;  §  1211.74.  Proceedings 
after  termination;  §1211.75,  Effect  of 
termination  or  amendment;  §  121 1 .76, 
Separabihty;  and  §  1211.78.  OMB 
control  numbers. 

All  other  provisions  including  those 
dealing  with  establishment  and 
membership  ofthe  Board,  nomination 
procedures,  powers,  duties,  policies, 
programs  and  projects,  contracts, 
budgets,  and  assessments  are 
terminated. 

Order 

//  is  therefore  ordered.  That  the  terms 
and  provisions  of  Subpart  A  ofthe  Flan 
requiring  pecan  growers,  grower- 
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shell'Ts,  and  importers  to  pay  an 
assos.sment  used  to  finance  the  national 
program  for  pecan  promotion,  research. 
and  industry  and  consumer  information. 
(7  CFR  part  1211)  except  §§  1211.1 
tliroagh  1211.29.  1211.52,  1211.53. 

1211.55.  1211.60.  1211.61.  1211.62. 
1211.70,  1211.71.  1211.73,  1211.74. 
1211.75.  1211.76.  and  1211.78.  which 
include  definitions,  reporting  and 
remiitance  requirements  necej^sdry  to 
enforce  the  collection  of  assessments 
which  came  due  prior  to  this  action, 
refunding,  and  the  procedures  necessary 
to  carry  out  the  orderly  termination  of 
activities  under  the  Plan,  are  hereby 
terminated  effective  on  March  15.  1994. 

List  of  Subjects  in  7  CFR  Part  1211 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports.  Marketing 
agreements.  Pt;cans,  Promotion. 
Reporting  and  recordkeeping 
requirements. 

PART  1211— PECAN  PROMOTION  AND 
RESEARCH  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1211  is  revised  to  read  as  follows: 

.Autliority:  7  U.S.C  6001  et  seq. 

Subpart  A— Pecan  Promotion  and 
Research  Plan 

Subpart  A  to  Part  1211— l.\mended] 

2  In  part  1211,  Subpart  A.  the 
undersignated  centorheading  preceeding 
§1211.30.  §§121 1.30  through  1211.39. 
the  undersignated  centerheading 
preceeding  §  121 1.40,  §§  1211.40 
through  1211.42.  1211.51.  1211.54. 

1211.56.  1211.72.  and  1211.77  are 
removed. 

Dated:  .March  10,  1994 
Patricia  Jensen, 

Acting  Assistant  Secretary:  Marketing  and 

Inspection  Senires. 

[FR  Doc.  94-5986  Filed  3-1 +-94;  B:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 
RIN  3052-AB46 

Loan  Policies  and  Operations; 
Effective  Date 

AGENCY;  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Adininiitration  (FCA)  published  a  final 
regulation  under  part  614  on  November 
29.  1993  (58  FR  62513).  The  final 
rt!gi;lation  amends  12  CFR  part  614 


regarding  the  content  of  borrower  rights 
notices  for  distressed  kians.  The 
regulation  will  no  longer  require  that 
Farm  Credit  System  institutions  include 
a  reference  to  foreclosure  when 
notifying  borrowers  that  their  distressed 
loans  may  be  suitable  for  restructuring. 
In  accordance  with  12  U.S.C.  2252.  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  March  15.  1994. 
EFFECnvc  date:  The  regulation 
amending  12  CFR  part  614.  published 
on  November  29.  1993  (58  FR  62513)  is 
efft^ctive  March  15.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Howard.  Policy  Analyst.  Office  of 
Examination,  Farm  Credit 
Administration.  McLean.  Virginia 
22102-5090.  (703)  883-44 9fi.  TDD 
(703) 883-4444, 
or 
James  M.  Morris.  Senior  Attorney. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean. 
Virginia  22102-5090.  (703)  883-4020. 
TDD  (703)  883-4444 

Authority  (12  U.S.C.  2252(a)  (9)  and  (10)). 
Dated:  March  10.  1994. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administrotion  Board 
ira  Dor.  94-6009  Filed  3-14-94;  845  am) 
BILUMO  COOE  «70S-01-P 


12  CFR  Part  615 

BIN  3052-AB25 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Management  of 
Investments,  Liquidity,  Interest  Rate 
Risk,  and  Eligible  Investments; 
Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  publishtKl  a  final 
regulation  under  part  615  on  November 
30.  1993  (58  FR  63034).  The  final 
regulation  amends  12  CFR  part  615 
allowing  Farm  Credit  Banks,  banks  for 
cooperatives,  and  agricultural  credit 
banks  to  hold  specified  eligible 
investments,  in  an  amount  not  to  exceed 
30  percent  of  the  total  outstanding  loans 
of  such  banks,  to  maintain  a  liquidity 
reserve,  invest  short-term  surplus  fimds. 
and  manage  interest  rate  risk.  These 
regulations  also  establish  a  liquidity 
reserve  requirement  for  all  Farm  Cjedit 


System  banks.  In  accordance  with  12 
U.S.C.  2252.  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  boih  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sos.sions  of  Congress,  the 
effective  date  of  the  regulations  is  March 
15.  1994. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  615.  published 
on  November  30.  1993  (58  FR  63034)  is 
effective  March  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  LaVerghetta.  Senior  Financial 
Analyst.  Office  of  Examination,  Farm 
Credit  Administration.  McLean, 
Virginia  22102-5090.  (703)  883^498. 
TDU  (703)  88.1-^444. 
or 
Richard  A.  Katz.  Senior  Attorney.  Office 
of  General  Coimsel,  Farm  Credit 
Administration.  McLean.  Virginia 
22102-5090, (703)  883-4020, 1T)D 
(703)  883-4444. 

Authority:  (12  U.S.C.  2252(a)  (9)  and  (10)). 
Dated:  Marth  10.  1994. 
Curtis  M.  Anderson, 

Secretary;  Farm  Credit  Administration  Board. 
(FR  Dor  94-6010  Filed  3-14-94;  845  am] 
BILUNQ  COOe  6rjS-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  4 
rr.D.  94-20] 

Addition  of  Tuvalu  to  the  List  of 
Nations  Entitled  to  Special  Tonnage 
Tax  Exemption 

AGENCY:  United  States  Customs  Service, 
Drpartinent  of  the  Treasury. 
ACTION:  Final  nile. 

SUMMARY:  Pursuajit  to  information 
provided  by  the  Department  of  State,  the 
Customs  Service  has  found  that  Tuvalu 
does  not  impose  discriminating  duties 
of  tonnage  or  imposts  upon  vessels 
belonging  to  citizens  of  the  United 
States,  or  upon  the  produce, 
manufactun^s,  or  merchandise  imported 
in  the  same  from  the  United  States  or 
from  any  foreign  country.  Accordingly, 
vessels  of  Tuvalu  are  exempt  from 
special  tonnage  taxes  and  iight  money 
in  ports  of  the  United  Stages.  This 
document  amends  the  Customs 
Regulations  by  adding  Tuvalu  to  the  list 
of  nations  who*^  vessels  are  exempt 
from  the  payment  of  any  higher  tonnage 
duties  than  are  applicable  to  vessels  of 
the  United  States  and  from  the  pa>-ment 
of  light  money. 
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DATES:  Effective  Date:  This  amendment 

to  the  Custom  Regulations  is  effective 

March  15.  1994. 

Applicability  date:  The  reciprocal 

privileges  for  vessels  registered  in 

Tuvalu  were  applicable  as  of  Januarv  1 . 

1993. 

F0«  FURTHER  INFORMATK>N  COffTACT: 

Barbara  Whiting,  Carriers  Rulings 

Branch. 202-482-6940. 

SUPPLEMENTARY  INFORMATION: 
Background 

Generally,  the  United  States  imposes 
regular  and  special  tonnage  taxes,  and  a 
duty  of  a  specified  amount  per  ton. 
called  "light  money,"  on  all  foreign 
vessels  which  enter  United  States  ports 
(46  U.S.C.  app.  121.  128).  However, 
vessels  of  a  foreign  nation  may  be 
exempted  from  the  pa^-ment  of  special 
tonnage  taxes  and  Ught  money  upon 
presentation  of  satisfactory  proof  that  no 
discriminatory  duties  of  tonnage  or 
impost  are  imposed  by  that  foreign 
nation  on  U.S.  vessels  or  their  cargoes 
(46  U.S.C.  app.  141), 

Section  4.22.  Customs  Regulations  (19 
CFR  4.22).  lists  those  nations  whose 
vessels  have  been  found  to  be  exempt 
from  the  payment  of  any  higher  tonnage 
duties  than  are  applicable  to  vessels  of 
the  United  States  and  from  the  payment 
of  hght  money.  The  authority  to  amend 
this  section  of  the  Customs  Regulations 
has  been  delegated  to  the  Chief, 
Regulations  Branch. 

Finding 

On  the  basis  of  information  received 
from  the  Department  of  State  regarding 
the  absence  of  discriminatory  duties  of 
tonnage  or  impost  imposed  on  U.S. 
vessels  in  the  ports  of  Tuvalu,  the 
Customs  Service  has  determined  that 
the  vessels  of  Tuvalu  are  exempt  from 
the  payment  of  the  special  tonnage  tax 
and  light  money,  effective  January  1, 
1993.  and  that  the  Customs  Regulations 
should  be  amended  accordingly. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
confers  a  benefit  upon  the  public, 
pursuant  to  5  U.S.C.  553(b)(B).  notice 
and  public  procedure  reqmrements 
thereof  are  unnecessary;  further,  for  the 
same  reasons,  good  cause  exists  for 
dispensing  with  a  delaved  effective  date 
under  5  U.S.C.  553(d)  ("l)  and  (3).  Since 
this  document  is  not  subject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subjec'.  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq).  This  amendment  does  not  meet 


the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  (E.O.) 
12866. 

Eh-afling  Information 

The  principal  author  of  thi?dooiment 
was  Janet  Johnson.  Regulations  Branch. 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Ser\nce.  However,  f)ersonnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspections. 
Cargo  vessels.  Maritime  carriers. 
Vessels. 

Amendment  to  the  Regulations 

Accordingly,  part  4.  Customs 
Regulations  (19  CFR  part  4).  is  amended 
as  set  forth  below: 

part  4— vessels  in  f0rek3n  and 
domestk:  trades 

1.  The  authority  for  part  4  continues 
to  read,  in  part,  as  follows: 

Authority:  5  U  S.C  301.  19  U.S.C  66. 
1431.  1433.  1434,  1624;  46  U.S.C  App.  3,  91; 

*  *  •  •  • 

Section  4.22  also  issued  under  46 
U.S.C.  app.  121,128.  141. 

§4.22    [Amended] 

2.  Section  4.22  is  amended  by 
inserting  "Tuvalu"  in  appropnate 
alphabetical  order. 

Dated;  March  7.  1994. 
Harold  M.  Singer, 

Chief,  Regulations  Branch. 

[PR  Doc.  94-5820  Filed  3-14-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  services 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

RIN  096O-AD50 

Payments  for  Vocational  Rehabilitation 
Services 

agency:  Social  Seciiritv  Administration, 

HHS. 

ACnON:  Final  rules. 

SUMMARY:  We  are  amending  our 
regulations  on  the  vocational 
rehabilitation  (VR)  payment  programs 
under  titles  II  and  XVI  of  the  Social 
Security  Act  (the  Act).  These  changes: 
(1)  Expand  access  to  the  use  of  private 
and  public  non-State  VR  providers 
when  a  State  VR  agency  declines  to 
provide  VR  services  to  an  individual 


whom  we  refer  for  services;  (2)  explain 
that,  in  appropriate  cases,  we  vnll  pay 
for  only  those  VT^  services  which  have 
a  causal  relationship  to  an  individual's 
performance  of  substantial  gainful 
activity  (SGA)  for  a  continuous  period 
of  9  months;  and  (3)  prescribe  the 
specific  kinds  of  VR  services  for  which 
we  will  pay.  The  changes  are  intended 
to  make  VR  services  more  readily 
available  to  individuals  under  our  VR 
payment  programs  and  to  improve  the 
administration  and  cost  effectiveness  of 
these  programs. 

EFFECTTVE  DATES:  These  rules  are 
effective  March  15.  1994,  except  that 
paragraphs  (c)(2),  (0(1)  and  (f)(2)  of 
§§  404.2104  and  416.2204  shall  become 
efTective  on  October  1.  1994  with 
respect  to  Social  Security  beneficiaries 
or  Supplemental  Security  Income  (SSI) 
recipients  whom  the  Social  Security 
Administration  (SSA)  refers  to  a  State 
VR  agency  on  or  after  October  1,  1994, 
and  §§  404.2121  and  416.2221  shall 
become  effective  on  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schanberger.  Legal  Assistant.  3-B-l 
Operations  Building,  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-8471. 

SUPPtEMENTARY  INFORMATION:  These 
final  rules  amend  our  regulations  at 
§§  404.2101  et  seq.  and  §§  416.2201  et 
seq..  which  prescribe  the  rules  for  the 
title  II  and  title  XVI  VR  pavment 
programs  under  sections  222(d)  and 
1615(d)  of  the  Act.  The  final  rules  take 
into  consideration  the  comments  we 
received  from  interested  individuals 
and  pubhc  and  private  organizations 
and  groups  on  the  proposed  rules  we 
published  on  July  24.  1992  (57  FR 
32926).  These  comments  and  the 
changes  we  have  made  in  the  proposed 
rules  are  discussed  below. 

In  general,  sections  222(d)  and 
1615(d)  of  the  Act  authorize  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  to  use  the  title  II  trust 
funds  and  the  title  XVI  general  fund  to 
pay  a  State  for  the  reasonable  and 
necessary  costs  of  VR  services  provided 
to  a  title  II  social  security  beneficiary 
who  is  disabled  or  blind  or  to  a  title  XVl 
recipient  who  is  disabled  or  blind,  in 
three  categories  of  cases.  Specifically, 
these  sections  permit  pav'ment  for  VR 
services  furnished  to  such  beneficiaries 
or  recipients  in  cases  where:  (1)  The 
furnishing  of  such  services  results  in  the 
individual's  performance  of  SGA  for  a 
continuous  period  of  9  months;  (2)  the 
individual  is  continuing  to  receive 
benefits,  despite  his  or  her  medical 
recovery,  under  section  225(b)  or 
1631(a)(6)  of  the  Act  because  of  his  or 
her  participation  in  a  VR  program;  or  (3) 
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the  individual,  without  good  cause, 
refused  to  continue  to  accept  VR 
ser\ices  or  failed  to  cooperate  in  such  a 
manner  as  to  preclude  his  or  her 
successful  rehabilitation.  Pa>'ment  may 
be  made  for  the  reasonable  and 
necessary  costs  of  VR  services  provided 
in  these  cases  as  determined  in 
accordance  with  criteria  established  by 
the  Commissioner  of  Social  Security 
(the  Commissioner). 

Sections  222(d)  and  1615(d)  of  the  Act 
permit  payment  to  a  State  for  VR 
services  if  the  services  are  provided  by 
a  State  VT^  agency,  i.e..  an  agency 
administering  a  State  plan  for  VR 
services  approved  under  title  I  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
However,  in  the  case  of  a  State  which 
is  unwilling  to  participate  or  does  not 
have  such  a  plan  for  VR  services, 
section  222(d)(2)  of  the  Act  authorizes 
the  Commissioner  to  enter  into 
agreements  or  contracts  with  alternative 
VR  service  providers  (alternate 
participants)  for  the  purpose  of 
providing  VR  services  to  disability 
beneficiaries  under  the  title  II  VR 
payment  program  under  the  same 
conditions  that  would  apply  to  a  State 
VR  agency.  While  section  1615(d)  of  the 
Act  is  silent  with  regard  to  alternate 
participants,  section  1633(a)  of  the  Act 
provides  authority  for  using  alternate 
participants  under  the  title  XVI  VR 
payment  program  inasmuch  as  the  latter 
section  gives  the  Secretary  the  authority 
to  make  administrative  and  other 
arrangements  under  title  XVI  in  the 
same  manner  as  they  are  made  under 
title  II.  Moreover,  the  legislative  history 
of  section  1615(d)  indicates  that 
Congress  intended  the  title  XVI  VR 
payment  program  to  parallel  the  title  II 
program.  Our  title  II  and  title  XVI 
regulations,  therefore,  contain  virtually 
identical  provisions  for  the  title  II  and 
title  XVT  VR pajTnent  programs. 

When  we  first  published  final 
regulations  to  implement  sections 
222(d)  and  1615(d)  of  the  Act  on 
February  10.  1983.  at  48  FR  6286.  we 
indicated  that  we  would  reexamine  the 
provisions  of  the  regulations  and 
consider  possible  changes  after  we  had 
gained  experience  administering  the 
title  II  and  title  XVI  VR  pavTnent 
programs.  Certain  recommendations 
contained  in  the  March  1988  Report  of 
the  Disability  Advisory  Council  also 
suggested  a  need  to  consider  new 
approaches  to  these  programs  to 
increase  the  availability  of  VR  services 
for  disabled  or  blind  beneficiaries  and 
recipients  and  to  ensure  that  such 
beneficiaries  and  recipients  are 
provided  with  those  services  that  are 
necessary  to  achieve  and  maintain 
employment. 


The  basic  purpose  of  the  title  II  and 
title  XVI  VR  pajTnent  programs  is 
twofold;  (1)  To  make  VR  services  more 
readily  available  to  disabled  or  blind 
Social  Security  beneficiaries  and  SSI 
recipientsl'and  (2)  to  achieve  savings  for 
the  title  II  trust  funds  and  the  title  XVI 
general  fund.  To  promote  these 
objectives  more  effectively,  we  are 
amending  our  existing  regulations  to 
provide  for  greater  use  of  alternate 
participants  imder  the  VR  payment 
programs  and  to  improve  the 
administration  and  cost  effectiveness  of 
the  programs  so  as  to  ensure  that 
savings  will  accrue  to  the  trust  funds 
and  the  general  fund. 

None  of  the  changes  to  the  VR 
regulations  is  a  major  departure  from 
the  current  program.  The  changes  are 
meant  to  address  the  most  significant 
criticisms  of  the  SSA  VR  program.  By 
expanding  the  opportunity  for  private 
VR  providers  to  participate  in  the 
program,  we  are  responding  to  the 
recommendations  of  the  1988  Disability 
Advisory  Council,  and  the  dictates  of 
Congress.  By  permitting  payment  to 
providers  for  only  services  which  have 
a  causal  connection  to  the  individual's 
completion  of  nine  months  of  SGA.  we 
are  responding  to  criticisms  by  the 
General  Accounting  Office  and  the 
Inspector  General  of  the  Department  of 
Health  and  Human  Services.  The 
Inspector  General  stated  in  his  most 
recent  and  thorough  report  on  SSA's  VR 
program,  in  April  1990.  "SSA  should 
strengthen  the  linkage  between  the  SSA 
vocational  rehabilitation  pa>Tnent 
program  and  actions  to  *   *   * 
rehabilitate  SSA  clients." 

Use  of  Alternate  Participants 

These  final  regulations  revise 
§§404.2104  and  416.2204  to  provide  for 
the  use  of  alternate  participants  in  cases 
where  a  State  VR  agency  declines  to 
provide  VR  services  to  a  disabled  or 
blind  Social  Security  beneficiary  or  SSI 
recipient  whom  we  referred  to  the  State 
VR  agency.  These  regulations  provide 
that  in  such  cases,  the  State  will  be 
considered  unwilling  to  participate 
through  its  VR  agency  with  respect  to 
such  individual. 

When  we  first  published  regulations 
for  the  VR  payment  programs,  we 
provided  in  §§  404.2104  and  416.2204 
that  the  option  of  participating  through 
their  VR  agencies  would  be  offered  first 
to  the  States  and  that  a  State  had  to 
notify  us  within  60  days  after 
publication  of  the  regulations  whether  it 
intended  to  participate  through  its  VR 
agency(ies).  All  States  chose  to 
participate. 

Existing  §§  404.2104  and  416.2204 
also  give  a  State  the  option  of  not 


participating,  including  terminating 
participation,  or  limiting  the  scope  of  its 
participation.  If  a  State  decides  not  to 
participate  or  to  limit  participation,  the 
existing  regulations  provide  that  we 
may  arrange  for  VR  services  through  an 
alternate  participant  for  disabled  or 
blind  beneficiaries  or  recipients  in  the 
State  or,  where  the  State  has  limited  its 
participation,  for  those  beneficiaries  and 
recipients  not  included  within  the  scope 
of  the  State's  participation.  While  we 
are  making  certain  technical  changes  to 
the  rules  concerning  a  State's  option  not 
to  participate  or  to  limit  participation, 
the  existing  provisions  relating  to  these 
options  remain  substantially  the  same 
under  the  revised  regulations.  However, 
while  existing  §§  404.2104  and  416.2204 
provide  each  State  the  option  of 
declaring  its  intent  to  participate  with 
respect  to  the  title  II  or  title  XVI  VR 
payment  program  as  a  whole,  the 
revised  §§404.2104  and  416.2204  afford 
each  State  the  opportunity  to  participate 
through  its  VR  agency(ies)  with  respect 
to  disabled  title  II  beneficiaries  in  that 
State,  or  disabled  or  blind  title  XVI 
recipients  in  that  State,  on  a  case-by- 
case  basis,  unless  the  State  has  notified 
us  in  advance  of  its  decision  not  to 
participate  or  to  limit  participation. 

Under  the  revised  §§  404.2104  and 
416.2204.  unless  the  State  has  exercised 
its  option  not  to  participate  or  to  limit 
participation  through  its  VR  agency(ies). 
we  will  provide  the  State  the 
opportunity  to  participate  with  respect 
to  disabled  or  blind  Social  Security 
beneficiaries  or  SSI  recipients  in  the 
State  by  referring  such  individuals  first 
to  the  State  V^R  agency(ies)  for  necessary 
VR  services.  The  revised  regulations 
require  the  State  to  declare,  through  the 
State  VR  agency,  whether  it  is  willing  to 
participate  with  respect  to  a  beneficiary 
or  recipient  whom  we  referred  to  that 
VR  agency.  Under  the  revised 
regulations,  the  State  may  participate 
with  respect  to  such  an  individual  only 
if  the  State  VR  agency  decides  to  accept 
the  individual  as  a  client  for  VR  services 
or  to  place  the  individual  into  an 
extended  evaluation  process  and 
notifies  us  of  .such  decision  in  WTiting 
within  a  prescribed  time  period. 

In  response  to  comments  we  received 
concerning  the  proposed  rules,  we  are 
defining  the  phrases  "accept  the 
beneficiary  as  a  client  for  VR  services" 
and  "accept  the  recipient  as  a  client  for 
VR  services."  which  are  used  in 
§§  404.2104  and  416.2204.  respectively, 
to  mean  that  the  State  VR  agency 
determines  that  the  individual  is 
eligible  for  VR  services  and  places  the 
individual  into  an  active  caseload  status 
for  development  of  an  individualized 
written  rehabilitation  program.  VVe  are 
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defining  these  phrases  in  §§  404.2103 
and  416.2203,  respectively,  since  these 
sections  provide  the  definitions  of  terms 
used  in  the  VR  payment  regulations. 

In  addition,  we  recognize  that  there 
are  occasions  when  a  State  VR  agency 
places  an  individual  whom  we  referred 
to  that  agency  into  an  extended 
evaluation  process  prior  to  deciding 
whether  the  individual  is  ehgible  for 
State  VR  services.  Therefore,  the  revised 
§§  404.2104  and  416.2204  provide  that 
the  State  VR  agency  must  notify  the 
appropriate  SSA  Regional 
Commissioner  of  its  decision  either  to 
accept  the  indi\ndual  as  a  client  for  VR 
ser\ices  or  to  place  the  individual  into 
an  extended  evaluation  process  no  later 
than  the  close  of  the  fourth  month 
following  the  month  in  which  we 
referred  the  individual  to  the  State  VR 
agency.  As  we  explain  later  in  this 
preamble,  we  have  changed  "third 
month"  in  the  proposed  rules  to  "fourth 
month"  in  the  final  rules  in  response  to 
comments  we  received  concerning  the 
proposed  regulations.  If  we  do  not 
receive  a  notice  with  respect  to  an 
individual  within  the  prescribed  time 
period,  we  will  consider  the  State 
unwilling  to  participate  with  respect  to 
the  individual  and  may  arrange  for  VR 
services  for  the  indi\idual  through  an 
alternate  participant. 

We  are  adding  provisions  to 
§§  404.2103  and  416.2203  to  define  the 
phrases  "plaCe  the  beneficiary  into  an 
e:rtended  evaluation  process"  and 
"place  the  recipient  into  an  extended 
evaluation  process"  to  mean  that  the 
State  VR  agency  determines  that  an 
extended  evaluation  of  the  individual's 
VR  potential  is  necessary  to  determine 
whether  the  individual  is  eligible  for  VR 
services  and  places  the  individual  into 
an  extended  evaluation  status. 

In  those  cases  where  the  State  VR 
agency  notifies  the  appropriate  SSA 
Regional  Commissioner  within  the 
prescribed  time  period  of  a  decision  to 
place  the  Social  Security  beneficiary  or 
SSI  recipient  into  an  extended 
evaluation  process,  the  State  VR  agency 
also  must  notify  the  appropriate  SSA 
Regional  Commissioner,  at  the 
conclusion  of  the  extended  evaluation, 
of  the  State  VR  Agency's  final  decision 
whether  or  not  to  accept  the  individual 
for  farther  VR  ser\'ices.  If  following  the 
completion  of  the  extended  evaluation 
we  receive  a  notice  of  a  decision  by  the 
State  VR  agency  to  accept  the  individual 
as  a  client  for  VR  services,  the  State  may 
continue  to  participate  with  respect  to 
such  individual.  If  we  receive  a  notice 
of  a  decision  by  the  State  VR  agency  not 
to  accept  the  individual  as  a  client  for 
VR  services,  we  may  arrange  for  VR 


services  for  such  individual  through  an 
alternate  participant. 

These  provisions  also  apply  with 
respect  to  the  class{es)  of  disabled  or 
blind  beneficiaries  or  recipients  whom 
we  refer  to  a  State  VR  agency  in  a  case 
in  which  a  State  has  decided  to  limit 
participation  of  its  VR  agenc>'(ies)  to 
such  class(es)  of  beneficiaries  or 
recipients. 

Minimum  Qualifications  for  Alternate 
Participants 

Because  the  re\'isions  of  §§  404.2104 
and  416.2204  provide  for  greater  use  of 
alternate  participants  under  the  title  II 
and  title  XVI  VR  pa\TP.ent  programs,  we 
are  adding  new  §§404.2106  and 
416.2206  to  our  regulations  to  specify 
certain  minimum  qualifications  for 
alternate  participants,  that  is,  any  for- 
profit  or  not-for-profit  agency, 
organization,  institution,  or  individual, 
other  than  a  State  VR  agency.  Existing 
§§  404.2104(a)  and  416.2204(a)  provide 
that  an  alternate  participant  must  have 
a  plan  for  VT^  services  that  is  similar  to 
a  Slate  plan  approved  under  title  I  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  final  regulations  do  not  change  this 
basic  requirement.  Hcn\'ever,  we  clarify 
in  §§  404.2106  and  416.2206  of  these 
final  rules  that  the  plans  of  alternate 
participants  must  provide,  among  other 
things,  that  the  provision  of  VR  services 
to  disabled  or  blind  beneficiaries  or 
recipients  will  meet  certain  minimum 
standards.  We  also  explain  in 
§§  404.2106  and  416.2206  that  we  will 
use  as  alternate  participants  only  those 
VR  ser\'ice  providers  that  are  licensed, 
certified,  accredited  or  registered,  as 
appropriate,  in  the  State  in  which  they 
provide  VR  services,  and  are  not 
precluded  from  Federal  procurement  or 
nonprocurcment  programs. 

Payments  to  Alternate  Participants 

The  existing  regulations  provide  that 
we  will  pay  alternate  participants  for  VR 
services  furnished  to  beneficiaries  or 
recipients  under  the  same  terms  and 
conditions  that  apply  to  State  VR 
agencies.  These  final  rules  do  not 
change  this  requirement. 

Requirements  for  Payment 

The  final  rules  amend  §§  404.2108 
and  416.2208  to  specify  the  information 
that  the  State  VR  agency  or  alternate 
participant  must  provide  in  order  to 
claim  and  receive  payment  under  our 
VR  payment  programs.  The  final  rules 
provide  that  each  claim  for  payment 
must  be  submitted  on  a  form  prescribed 
by  us  and  contain  the  following 
information;  A  description  of  each 
service  provided;  a  statement  of  when 
the  service  was  provided;  and  the  cost 


of  the  service.  In  response  to  comments 
we  received  on  the  proposed  rules,  we 
deleted  the  requirement  in  the  proposed 
rules  that  the  claim  also  contain,  as 
appropriate,  an  explanation  of  how  the 
service  contributed  to  the  individual's 
performance  of  a  continuous  9-month 
period  of  SGA,  or  an  explanation  of  how 
the  service  was  reasonably  expected  to 
motivate  or  assist  the  individual  to 
perform  such  a  continuous  period  of 
SGA.  Instead,  we  are  including 
provisions  in  §§404.2121  and  416.2221 
of  the  final  rules  to  require  the  State  VR 
agency  or  alternate  participant  to 
provide  this  information  as  part  of  the 
validation  review  process. 

The  final  rules  also  amend 
§§  404  210a  and  416.2208  to  provide 
that  the  State  VR  agency  or  alternate 
participant  must  maintain,  and  provide 
as  we  may  require,  adequate 
documentation  of  all  services  and  costs 
for  all  disabled  or  blind  beneficiaries  or 
recipients  with  respect  to  whom  a  State 
VR  agency  or  alternate  participant  could 
potentially  request  payment  for  services 
and  costs  under  our  VR  paj-ment 
programs. 

VR  Services  Contributing  to  a 
Continuous  Period  of  SGA 

The  final  regulations  amend 
§§404.2111  and  416.2211  which 
provide  the  criteria  for  determining 
when  VR  services  will  be  considered  to 
have  contributed  to  a  continuous  period 
of  9  months  of  SGA.  We  are  amending 
§§404  2111(a)(1)  and  416  2211(a)(1)  to 
provide  that  any  VR  services  which 
significantly  motivated  or  assisted  the 
individual  in  returning  to,  or  continuing 
in,  SGA  will  be  considered  to  have 
contributed  to  the  continuous  9-month 
period  of  SGA  in  the  situation  where  the 
Individual  does  not  recover  medically 
and  the  continuous  9-month  period  of 
SGA  begins  1  year  or  less  after  VR 
services  end.  We  are  deleting  the  words 
"might  have"  before  the  phrase 
"significantly  motivated  or  assisted"  in 
the  existing  regulations  to  strengthen 
the  casual  relationship  between  the  VR 
services  and  the  continuous  period  of 
SGA. 

Refusal  of  VR  Services 

We  are  amending  §§404.2113  and 
416.2213  to  include  a  timeframe  within 
which  State  VR  agencies  and  alternate 
participants  are  to  report  cases  of  VR 
refusal.  These  are  cases  in  which  an 
individual  refuses  to  continue  to  accept 
VR  services  or  fails  to  cooperate  in  such 
a  manner  as  to  preclude  his  or  her 
successful  rehabilitation. 
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Services  for  Which  Payment  May  Be 
Made 

Under  section  222(d)(5)  of  the  Act.  the 
Secretarv'  may  limit  the  type,  scope,  or 
amount  of  VR  serv  ices  that  are  subject 
to  payment  in  accordance  with 
regulations  designed  to  achieve  the 
purpose  of  section  222(d).  In  general. 
§§404.2114  and  416.2214  of  the  existing 
regulations  permit  pa\Tnent  for 
evaluation  services  and  all  services 
provided  by  a  State  VR  agency  under  an 
individualized  Written  Rehabilitation 
Program  (IWRP)  or  by  an  alternate 
participant  under  a  similar  dociunent. 

Consistent  with  section  222(d)(5)  of 
the  Act.  we  are  revising  §§  404.2114  and 
416.2214  to  describe  the  specific  kinds 
of  VR  services  for  which  payment  may 
be  made  in  all  three  categories  of  cases 
under  the  VR  pa>'ment  programs.  Under 
the  final  rules,  \T^  services  for  which 
payment  may  be  made  include  only 
those  services  described  in 
§§  404.2114(h)  and  416.2214(b).  In 
addition,  these  services  are  subject  to 
payment  only  if;  (1)  The  services  are 
necessary  to  determine  an  individual's 
eligibility  for  VR  services  or  the  nature 
and  scope  of  the  serv ices  to  be  provided: 
nr  (2)  the  services  are  provided  under  an 
IWRP,  or  under  a  similar  document  in 
the  case  of  an  alternate  participant,  and 
could  reasonably  be  expected  to 
motivate  or  assist  the  individual  in 
returning  to.  or  continuing  in.  SGA. 

In  response  to  comments  we  received 
on  the  proposed  rules,  we  are  clarif)'ing 
§§404. 2114(a)(1)  and  416.2214(a)(1)  to 
indicate  that  VR  services  for  which 
payment  may  be  made  include 
diagnostic  or  other  evaluation  services 
which  are  provided  after  an  individual 
has  been  determined  to  be  eligible  for 
VR  services  and  prior  to  the 
implementation  of  an  IWRP  (or  similar 
document  in  the  case  of  an  alternate 
participant)  and  which  are  necessary  to 
determine  the  nature  and  scope  of  the 
VR  services  to  be  provided  to  the 
individual. 

Additionally,  we  are  clarifying 
§§404.2114  (b)(3)  and  (b)(12)  and 
416.2214  (b)(3)  and  (b)(12)  to  indicate 
that  the  employment  referred  to  in  these 
sections  may  be  at  or  above  the  SGA 
level.  The  individual's  employment  is 
not  restricted  to  the  minimum  SGA 
threshold.  Also,  in  these  final  rules,  we 
have  modified  some  of  the  descriptions 
of  the  VR  services  in  §§404.21 14(b)  and 
416.2214(b)  to  reflect  changes  which  the 
Rehabihtation  Act  Amendments  of  1992 
made  to  the  list  of  VR  services  covered 
under  the  Rehabilitation  Act  of  1973. 


Cost  Containment 

We  are  amending  §§404.2117  and 
416.2217  to  require,  rather  than  to 
expect.  State  VR  agencies  and  alternate 
participants  to  seek  payment  or  services 
from  other  sources  in  accordance  with 
the  "similar  l)enefit"  provisions  under 
34  CFR  part  361.  The  final  rules  also 
provide  that  the  cost  incurred  for  VR 
services  must  comply  with  the  cost- 
containment  policies  of  the  State  VR 
agency  or,  in  the  case  of  an  alternate 
participant,  with  similar  written 
pohcies  established  under  a  negotiated 
plan  in  accordance  with  a  written 
agreement  or  contract  between  us  and 
the  alternate  participant.  These  cost- 
containment  policies  must  provide 
guidelines  to  ensure  the  lowest 
reasonable  cost  for  VR  services  while 
allowing  fiexibility  to  provide  for  an 
individual's  needs.  With  reference  to 
the  cost -containment  policies  of  the 
State  VR  agencies,  the  phrase 
"established  under  34  CFR  part  361" 
which  appeared  in  proposed 
§§  404.2117(c)(1)  and  416.2217(c)(1)  has 
been  deleted  in  the  final  rules  since  the 
regulations  in  34  CFR  part  361  do  not 
themselves  explicitly  mandate  the 
establishment  of  specific  "cost- 
containment"  policies. 

Under  these  final  rules,  a  State  VR 
agency  or  alternate  participant  is 
required  to  maintain  and  use  these  cost- 
contairmient  policies  to  govern  the  costs 
incurred  for  all  VR  services  for  which 
payment  will  be  requested  under  the  VR 
payment  programs.  In  response  to 
comments,  the  requirement  in  the 
proposed  rules  that  the  State  VR  agency 
or  alternate  participant  send  to  us  on  a 
yearly  basis  a  written  summary  of  the 
written  cost -containment  policies  has 
been  deleted.  Instead,  these  final  rules 
require  that,  before  the  end  of  the  first 
calendar  quarter  of  each  year,  the  State 
VR  agency  must  send  to  us  a  written 
certification  that  approved  cost- 
containment  policies  are  in  effect  and 
are  adhered  to  in  procuring  and 
providing  goods  and  services  for  which 
the  State  VR  agency  requests  payment 
under  our  VR  payment  programs.  The 
rules  fiulher  specify  who  may  sign  such 
certification.  In  addition,  the  final  rules 
require  that  State  VR  agencies  must 
specify  the  basis  upon  which  such 
certification  is  made,  e.g.,  a  recent  audit 
by  an  authorized  State,  Federal  or 
private  auditor,  or  other  independent 
com.pliance  review,  and  the  date  of  such 
audit  or  compliance  review.  In  the  case 
of  an  alternate  participant,  these 
certification  requirements  shall  be 
incorporated  into  the  negotiated 
agreement  or  contract.  The  final  rules 
also  provide  that  we  may  request  a 


copy(ies)  of  the  specific  written  cost- 
containment  policies  of  a  State  VR 
agency  or  alternate  participant  if  we 
determine  that  such  additional 
information  is  necessary  to  ensure 
compliance  with  the  requirements  of 
our  VR  payment  programs. 

Validation  Reviews 

We  are  revising  §§  404.2121  and 
416.2221.  The  existing  rules  provide  for 
postpayment  reviews  of  claims 
submitted  by  State  VR  agencies  or 
alternate  participants  for  payment  under 
our  regulations.  Under  the  revised  rules, 
we  will  institute  a  validation  review  of 
a  sample  of  claims  filed  by  each  State 
\T^  agency  or  alternate  participant. 
Some  validation  reviews  will  be 
conducted  prior  to  payment  and  some 
will  be  conducted  after  payment  is 
made. 

For  each  claim  selected  for  review, 
the  State  VT^  agency  or  alternate 
participant  must  submit  records  of  the 
VR  services  and  costs  for  which 
payment  has  been  requested  or  made  to 
show  that  the  services  and  costs  meet 
the  requirements  for  payment.  Also,  we 
have  modified  the  proposed  rules  by 
providing  in  these  final  rules  that  for 
claims  for  payment  in  cases  described  in 
§§404. 2101(a)  and  416.2201(a).  a  clear 
explanation  or  existing  documentation 
that  demonstrates  how  the  service 
contributed  to  the  individual's 
performance  of  a  continuous  9-month 
period  of  SGA  must  be  provided  as  part 
of  the  validation  review  documentation. 
Similarly,  for  claims  for  pa>Tnent  in 
cases  described  in  §404.2101  (b)  or  (c), 
or  §  416.2201  (b)  or  (c).  a  clear 
explanation  or  existing  documentation 
which  demonstrates  how  the  service 
was  reasonably  expected  to  motivate  or 
assist  the  individual  to  return  to,  or 
continue  in,  SGA  must  be  provided.  We 
are  making  these  changes  in  the  final 
rules  in  response  to  comments  we 
received  on  the  proposed  rules  from 
cornmenters  who  expressed  strong 
objections  about  the  reporting  burden 
related  to  the  requirements  of  proposed 
§§404.2108fb)(4)  and  416.2208(b)(4). 
These  sections  of  the  proposed  rules 
would  have  required  that  each  claim  for 
payment  that  is  filed  with  us  include  a 
clear  explanation  of  how  the  serv  ice 
contributed  to  the  individual's 
performance  of  a  continuous  9-month 
period  of  SGA,  or  how  the  service  was 
reasonably  expected  to  motivate  or 
assist  the  individual  to  perform  SGA,  as 
appropriate.  Rather  than  require  this 
information  for  each  claim  that  is  filed, 
we  are  including  in  §§  404.2121  and 
416.2221  of  the  final  rules  requirements 
that  this  information  or  appropriate 
supporting  documentation  be  provided 
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as  part  of  the  validation  review  process. 
We  are  including  these  requirements  as 
a  substitute  for  the  requirements  in 
proposed  §§404.2108fb)(4)  and 
416.2208(b)(4)  which  we  are  deleting  in 
these  final  rules. 

The  purposes  of  these  validation 
renews  are  to  ensure  that  the  VR 
services  and  costs  meet  the 
requirements  for  pa>Tnent  under  our 
regulations,  to  assess  the  validity  of  our 
documentation  requirements,  and  to 
assess  the  need  for  additional  validation 
reviews  or  additional  documentation 
requirements  for  any  State  VR  agency  or 
alternate  participant  to  ensure 
compliance  with  the  requirements 
under  our  regulations. 

In  any  validation  review,  we  will 
determine  the  amount  of  payment  and 
H-ill  notify  the  State  VR  agency  or 
alternate  participant  of  our 
determination.  In  any  postpayment 
validation  review,  if  we  find  that  we 
have  paid  more  or  less  than  the  correct 
amount,  we  will  determine  that  there  is 
an  overpayment  or  underpayment  and 
will  notify  the  State  VR  agency  or 
alternate  participant  that  we  will  make 
the  appropriate  adjustment.  In  any  case, 
if  a  State  agency  or  alternate  participant 
disagrees  with  our  determination,  it  may 
appeal  our  determination.  These 
regulations  do  not  change  the  existing 
rules  set  out  in  §§  404.2127  and 
416.2227  for  appealing  determinations 
or  resolving  disputes  under  the  VR 
pa^Tnent  programs. 

Other  Changes 

We  are  also  making  certain  changes  to 
§§404.2102  and  416.2202,  404.2108  and 
416.2208,  and  404.2109  and  416.2209  to 
conform  to  the  changes  to  the  other 
sections  of  the  regulations  discussed 
above. 

Comments  Received  Following 
Publication  of  the  Notice  of  Proposed 
Rulemaking 

We  published  proposed  rules  on 
pavTnents  for  VR  services  as  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  luly  24,  1992  (57  FR  32926). 
We  also  mailed  copies  of  the  proposed 
rules  to  State  VR  agencies.  We  in\'ited 
comments  on  the  proposed  rules  and 
gave  interested  parties  60  days  within 
which  to  submit  comments.  The 
comment  period  closed  on  September 
22,  1992. 

We  received  45  letters  with 
comments.  These  included  comments 
from  State  VR  agencies,  private  VK 
agencies,  national  organizations  and 
other  organizations  active  in  the  field  of 
VR.  Portions  of  some  letters  dealt  with 
operational  or  administrative  issues 
outside  the  scope  of  the  proposed  rules, 


or  discussed  provisions  of  the 
regulations  that  were  not  being  altered 
by  the  proposed  regulations.  Because 
these  matters  are  beyond  the  scope  of 
the  proposed  rules,  they  are  not 
addressed  here. 

For  ease  of  comprehension  and 
perspective,  we  have  grouped  the 
comments  according  to  the  issues 
raised.  The  comments  and  our 
responses  are  presented  in  the  sequence 
of  the  regulations. 

Use  of  Alternate  Participants — 
§§  404.2104  and  416.2204 

Comment:  Many  commenters 
indicated  that  the  proposed  timeframe 
for  a  State  VR  agency  to  notify  us  of  its 
decision  to  accept  an  SSA-referred 
beneficiary  or  recipient  as  a  client  for 
VR  services  was  too  short.  The  proposed 
rules  required  a  State  VR  agency  to 
notify  us  no  later  than  the  close  of  the 
third  month  follovsing  the  month  of 
referral.  Some  of  these  commenters 
further  indicated  that  the  timeframe  for 
providing  notification  was  too 
restrictive,  particularly  if  the  referred 
individual  required  an  extended 
evaluation  prior  to  the  State  VR  agency 
deciding  whether  or  not  it  could  serve 
the  individual's  VR  needs. 

Response:  In  consideration  of  the 
commenters"  concerns  about  the  length 
of  the  proposed  timeframe,  we  are 
extending  the  timeframe  for  the  State 
VR  agency  to  notify  us  about  Us 
decision  to  accept  an  SSA-referred 
beneficiary  or  recipient  as  a  client  for 
VR  services.  The  revised  timeframe 
allows  the  State  VR  agency  to  notify  us 
by  the  close  of  the  fourth  month 
following  the  month  of  referral.  This 
revised  timeframe  considers; 
— An  increase  in  the  time  for  State  VR 
agencies  to  notify  SSA  as  suggested  by 
many  commenters; 
— That  a  longer  interval  could  cause  the 
referred  individual's  rehabilitation 
potential  to  deteriorate  before  re- 
referral  to  an  alternate  participant 
occurs,  thereby  causing  a  potential 
rehabilitation  opportunity  to  slip 
away; 
— That  possible  backlogs  in  the  State  VR 
agencies  can  delay  the  time  it  takes 
for  an  SSA-referred  beneficiary  or 
recipient  to  be  contacted  about  the 
State's  available  VR  sen'ices;  and 
— The  requirement  of  the  Rehabilitation 
Act  Amendments  of  1992  that  a  State 
VR  agency  generally  must  make  a 
determination  of  whether  an 
individual  is  eligible  for  VR  services 
within  60  days  after  the  individual 
makes  application  for  services. 

We  believe  that  the  re\-ised  timeframe 
will  permit  adequate  time,  in  most 


cases,  for  a  State  VR  agency  to  arrive  at 
a  decision  and  to  noti^'  us  of  its 
acceptance  of  an  SSA-referred 
beneficiary  or  recipient  for  State  M^ 
services. 

We  recognize  that  some  disabled  or 
blind  beneficiaries  or  recipients  whom 
we  refer  to  the  State  VR  agency  may 
require  a  period  of  extended  e%-aluation 
prior  to  the  State  \H  agency  deciding 
whether  the  individual  is  ehgible  for 
State  VR  services.  Therefore,  we  are 
making  changes  in  the  final  rules  to 
provide  that  if  the  State  VR  agency 
decides  that  an  extended  evaluation  is 
needed,  then  the  State  VR  agency  will 
notify  us  no  later  than  the  close  of  the 
fourth  month  following  the  month  of 
referral,  that  the  individual  has  been 
placed  into  an  extended  evaluation 
process.  The  final  rules  also  require  the 
State  VR  agency  to  notif\'  us  of  the 
individual's  "accepted"  or  "not 
accepted"  status  following  the 
conclusion  of  the  extended  e\aluation. 
This  second  notification,  in  extended 
evaluation  situations,  will  permit  us  to 
make  an  informed  decision  concerning 
possible  re-referral  of  the  individual  to 
an  alternate  participant  in  those  cases 
where  the  State  VR  agency  has  decided 
not  to  provide  VR  ser\ices  beyond  the 
extended  evaluation  to  an  SSA-referred 
beneficiary  or  recipient. 

Comment:  Several  commenters 
requested  that  we  define  the  term 
"accepted."  Another  commenter 
inquired  as  to  what  will  constitute  a 
notification  of  acceptance. 

Response:  In  these  final  rules,  we  are 
defining  the  phrases  "accept  the 
beneficiary  as  a  client  for  VR  services  " 
and  "accept  the  recipient  as  a  client  for 
VR  services'  in  §§404.2103  and 
416.2203.  respectively,  to  mean  that  the 
State  VR  agency  determines  that  the 
individual  is  eligible  for  VR  services 
and  places  the  individual  into  an  active 
caseload  status  for  development  of  an 
IWRP.  In  addition,  the  final  rules 
provide  that  the  State  VR  agencies  also 
notify  us  of  those  SSA  referred 
beneficiaries  or  recipients  whom  the 
State  VR  agencies  place  into  an 
extended  evaluation  process  prior  to 
determining  whether  such  individuals 
are  eligible  for  VR  services. 

In  regard  to  how  State  notifications  to 
us  will  be  structured,  we  will  issue 
procedural  instructions  outlining  the 
form  and  content  of  State  notifications. 
To  the  extent  allowable,  flexibility  in 
reporting  formats  will  be  taken  into 
consideration,  eg.,  electronic 
notification. 

Comment:  Several  commenters 
indicated  that  the  requirement  to  have 
the  State  VR  agencies  notify  us 
concerning  which  of  the  beneficiaries 
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and  recipients  whom  we  referred  to  the 
State  VT?  agency  are  being  accepted  for 
State  VR  services  will  present  an 
administrative  burden  to  the  States. 
Another  commenter  expressed  concern 
that  the  reporting  provision  will  have  an 
adverse  impact  upon  the  resources  of 
the  State  Disability  Determination 
Sen  ices  (DDS). 

Response:  The  proposed  rules 
recognized  that  an  additional  reporting 
burden  is  associated  with  this  regulatory 
change.  However,  in  order  to  expand 
rehabilitation  opportunities  for  disabled 
or  blind  beneficiaries  and  recipients,  it 
is  necessary  for  us  to  know  which  of  the 
individuals  whom  we  referred  to  the 
State  VR  agency  are  accepted  for  VR 
services  so  that  we  may  consider  those 
not  accepted  for  possible  re-referral  to 
an  alternate  participant. 

In  order  to  minimize  the  State's 
reporting  burden,  we  are  asking  for 
notification  of  acceptances  (instead  of 
the  more  voluminous  number  of 
nonacceptances)  of  beneficiaries  and 
recipients  whom  we  referred  to  the  State 
VR  agency,  i.e..  individuals  who  are 
determined  to  be  entitled  to  Social 
Security  disability  benefits  or  ehgible 
for  SSI  disability  or  blindness  benefits 
(not  those  individuals  whose  claims  for 
benefits  are  denied).  We  believe  that  we 
have  limited  the  referral  reporting 
burden  on  the  State  VR  agencies  while 
still  achieving  a  sufficient  level  of 
information  to  permit  us  to  consider 
those  disabled  or  blind  beneficiaries 
who  are  eligible  for  a  possible  re-referral 
to  an  alternate  provider  for  services. 

We  do  not  anticipate  an  adverse 
impact  upon  the  resources  of  the  State 
DDS  as  this  regulation  does  not 
prescribe  changing  the  referral  process 
between  the  State's  DDS  and  VR  agency, 
nor  does  it  entail  changing  the  existing 
process  the  DDS  uses  to  report  to  SSA 
on  these  referrals. 

Comment:  Some  commenters  asked 
whether  we  plarmed  to  limit  payments 
to  State  VR  agencies  under  our  VR 
payment  programs  to  those  cases 
involving  a  beneficiary  or  recipient 
whom  we  referred  to  the  State  VR 
agency. 

Response:  It  is  not  our  intention  to 
limit  payments  to  State  VR  agencies 
under  the  VR  payment  programs  to  only 
those  cases  in  which  the  beneficiary  or 
recipient  was  referred  to  the  State  VR 
agency  by  SSA.  Consistent  with  our  past 
practices,  we  will  continue  to  pay 
claims  filed  by  State  VR  agencies  for 
payment  of  the  costs  of  V^  services 
provided  to  a  disabled  or  blind  Social 
Security  beneficiary  or  SSI  recipient  in 
accordance  with  the  requirements  of  our 
regulations,  regardless  of  the  means  by 


which  the  beneficiary  or  recipient  came 
to  the  attention  of  the  State  VR  agency. 

Comment:  One  commenter  stated  that 
the  use  of  alternate  participants  should 
be  limited  to  those  instances  where  a 
State  'VR  agency  is  not  cooperating  with 
us.  Another  commenter  thought  that 
State  VR  agencies  have  the  sole 
responsibility  of  providing  services  to 
those  who  are  disabled.  In  addition,  one 
commenter  stated  that  the  services 
available  from  an  alternate  participant 
should  be  referred  to  as  "VR  like" 
services  or  as  "similar  to"  VR  services 
to  acknowledge  that  only  State 
designated  units  are  authorized  to 
provide  VR  services  under  the  program 
carried  out  under  title  I  of  the 
Rehabilitation  Act  of  1973,  as  amended. 

Response:  Under  sections  222(a)  and 
1615(a)  of  the  Act.  disabled  or  bUnd 
Social  Security  beneficiaries  and  SSI 
recipients  are  to  be  referred  for  VR 
services  to  the  State  agency 
administering  a  State  plan  for  VR 
services  approved  under  title  I  of  the 
Rehabihtation  Act  of  1973,  as  amended. 
Sections  222(d)  and  1615(d)  of  the  Act 
authorize  payment  to  the  State  for  the 
costs  of  VR  services  provided  to  such 
beneficiaries  or  recipients  in  certain 
categories  of  cases.  However,  with 
respect  to  Social  Sectirity  beneficiaries, 
section  222(d)(2)  of  the  Act  provides 
that  if  a  State  is  unwilling  to  participate 
or  does  not  have  an  approved  State  plan 
for  VR  services,  the  Commissioner  is 
authorized  to  provide  such  services  by 
agreement  or  contract  with  alternative 
VR  service  providers  under  the  same 
conditions  that  would  apply  to  a  State 
VR  agency.  Section  1633(a)  provides 
authority  for  making  similar 
arrangements  for  VR  services  with 
respect  to  SSI  recipients.  In  order  to 
make  VR  services  more  readily  available 
to  beneficiaries  and  recipients,  these 
final  rules  provide  that  a  State  will  be 
considered  unwilling  to  participate  with 
respect  to  an  individual  whom  we 
referred  to  the  State  VR  agency  if  that 
agency  declines  to  provide  VR  services 
to  that  individual. 

There  is  nothing  in  section  222(d)(2) 
of  the  Act  to  suggest  a  distinction 
between  the  kind  of  services  that  are 
available  from  a  State  VR  agency  and 
the  ser\ices  that  would  be  provided  by 
an  alternate  participant.  Consequently, 
for  the  purpose  of  our  regulations 
regarding  the  use  of  alternate 
participants,  we  do  not  believe  that 
there  is  any  need  to  create  a  distinction 
in  the  nomenclature  used  to  identify  the 
services  available  from  the  State  VR 
agency  and  those  provided  by  an 
alternate  participant.  Additionally, 
§§  404.2103  and  416.2203  already 
define  the  terms  "alternate  participants" 


and  "Vocational  Rehabilitation 
services."  In  neither  instance  is  a 
distinction  made  to  differentiate  the 
services  available  from  a  State  VR 
agency  and  those  that  would  be 
provided  by  an  alternate  participant. 
These  final  rules  do  not  amend  those 
definitions. 

Comment:  Some  commenters 
expressed  concern  that  the  practice  of 
making  the  first  referral  of  the 
beneficiary  or  recipient  to  the  State  VR 
agency  will  permit  such  agencies  to 
select  those  referrals  with  the  best 
rehabilitation  potential,  thereby  leaving 
the  alternate  participants  to  serve  the 
most  difficult  cases  having  a  lesser 
probability  of  rehabilitation  success  and 
provider  payment.  Another  commenter 
indicated  that  we  should  provide  a 
mixture  of  cases  in  the  referrals  made  to 
VR  service  providers  in  order  to  balance 
the  levels  of  disability  severity 
contained  in  the  caseloads  referred  to 
each  provider. 

Response:  Sections  222(a)  and  1615(a) 
of  the  Act  require  us  to  refer  disabled  or 
blind  Social  Security  beneficiaries  and 
SSI  recipients  for  \^  ser\  ices  to  the 
State  agency  administering  a  State  plan 
for  VR  services  approved  under  title  I  of 
the  Rehabilitation  Act  of  1973.  as 
amended.  Section  222(d)(2)  of  the  Act 
provides  that  it  is  only  in  the  event  that 
the  State  is  unwilling  to  participate  or 
does  not  have  an  approved  State  plan 
that  we  may  arrange  for  such  services 
through  an  agreement  or  contract  with 
an  alternative  VR  service  provider. 
Therefore,  the  law  directs  SSA  to  follow 
a  prescribed  order  in  determining  where 
to  refer  individuals  for  VR  services. 

In  addition,  the  Federal  regulations 
governing  the  State  plan  for  VR  services 
(34  CFR  361.36)  provide  that  the"*   *   * 
plan  must  assure  that  those  individuals 
with  the  most  severe  handicaps  are 
selected  for  service  before  other 
individuals  with  handicaps."  Thus,  the 
State  VR  agencies  are  required  to  select 
those  individuals  with  the  most  severe 
impairments  for  VR  services  before 
selecting  other  individuals. 

We  also  believe  that  a  sufficiently 
large  pool  of  disabled  or  blind 
beneficiaries  and  recipients  exists  so 
that  both  the  State  VR  agencies  and  the 
alternate  participants  will  have  the 
opportunity  to  offer  VR  services  to  a 
diverse  cross  section  of  these 
beneficiaries  and  recipients. 

Comment:  One  commenter  asked 
whether  a  State  VR  agency  could  be 
reimbursed  for  services  provided  to  a 
beneficiary  or  recipient  whom  SSA  had 
referred  previously  to  an  alternate 
participant. 

Response:  A  State  VR  agency  which 
provides  VR  services  to  a  beneficiary  or 


Federal  Register  /  Vol.  59,  No.  50  /  Tuesday.  March  15.  1994  /  Rules  and  Regulations        11905 


recipient  who  becomes  its  client  after 
having  been  referred  to  an  alternate 
participant  may  be  paid  for  such 
services  if  the  services  and  costs  meet 
the  requirements  for  pavinent  under  our 
regulations,  including  the  requirements 
in  §§404.2108-404.2117  for  cases 
involving  Social  Security  beneficiaries 
or  §§416.2208-416.2217  for  cases 
involving  SSI  recipients.  Among  other 
things,  the  services  must  have  been 
provided  during  the  period  specified  in 
§§  404.2115  or  416.2215,  as  appropriate. 
Also,  §§404. 2117ld)  and  416.2217(d) 
provide  that  the  total  payment  for  the 
costs  of  services  provided  to  an 
individual  in  each  case,  including  any 
prior  pajTTients  made  under  our  VR 
pavement  programs,  must  not  be  so  high 
as  to  preclude  a  "net  savings"  to  the 
title  II  trust  funds  or  the  title  XVI 
general  fund,  as  the  case  may  be.  In 
addition.  §§  404.2117(f)  and'416.2217(f) 
provide  that  payment  will  not  be  made 
more  than  once  for  the  same  VR  service 
or  cost. 

While  a  State  VR  agency  or  alternate 
participant  which  provided  only 
evaluation  services  to  a  beneficiary  or 
recipient  may  be  paid  for  such  services 
in  certain,  limited  circumstances 
described  in  §§404.2111,  404.2113, 
416.2211  and  416.2213.  the  regulations 
generally  permit  pavinent  only  to  a  State 
VR  agency  which  provided  services 
under  an  rW'RP,  or  to  an  alternate 
participant  which  provided  services 
under  a  similar  document,  as  provided 
under  §§  404.2114(a)(2)  and 
416.2214(a)(2).  Thus,  with  few 
exceptions,  we  would  pay  only  a  State 
\lt.  agency  or  alternate  participant 
which  developed  an  IWRP,  or  similar 
document  in  the  case  of  an  alternate 
participant,  with  the  individual  and 
coordinated  the  services.  At  any  given 
time,  only  one  VR  service  provider 
would  be  providing  ser/ices  to  the 
individual  under  arj  P<VRP  or  similar 
document.  We  will  not  pay  more  than 
one  provider  for  the  costs  of  the  same 
services  provided  during  the  period 
specifiecl  in  §§404.2115  or  416.2215. 

Comment:  One  commenter  stated  that 
regional  staff  of  the  Rehabilitation 
Services  Administration  (RSA)  should 
approve  the  plan  for  VR  services 
developed  by  an  alternate  participant  to 
assure  that  the  requirements  for  a  State 
plan  under  title  1  of  the  Rehabilitation 
Act  of  1973,  as  amended,  have  been 
included  in  the  alternate  participant's 
plan. 

flesponse.- While  §§  404.2104(a)  and 
416.2204(a)  provide  that  an  alternate 
participant  must  have  a  plan  for  VR 
services  similar  to  an  approved  State 
plan,  the  details  of  the  plan  of  an 
alternate  participant  will  be  developed 


under  the  terms  of  the  negotiated 
agreement  or  contract  between  us  and 
the  alternate  participant.  The  agreement 
or  contract  will  include  procedures  for 
the  review  and  approval  of  such  plan. 
However,  we  do  not  beheve  that  it  is 
necessary  to  include  such  procedures  in 
the  regulations. 

Comment:  A  commenter  stated  that 
our  plan  to  expand  the  use  of  alternate 
participants  suggested  that  there  are 
problems  with  State  VR  agencies  in 
providing  VK  services  to  individuals 
with  disabihties. 

Response:  Our  desire  to  increase  the 
availabihty  of  sources  of  VR  services  for 
disabled  or  blind  beneficiaries  and 
recipients  is  not  intended  to  question 
the  quality  of  work  performed  by  the 
State  VR  agencies,  but  rather  to  address 
a  mutual  goal  shared  with  the  States, 
i.e.,  that  all  those  desiring  VR  services 
shall  have  the  opportunity  to  receive 
them. 

SSA's  interest  is  in  arranging  for  the 
maximum  number  of  disabled  or  blind 
beneficiaries  and  recipients  to  have 
acc-ess  to  the  availability  of 
rehabilitation  and  employment 
opportunities  which  can  assist  them  in 
achieving  and  sustaining  employment  at 
or  above  the  SGA  threshold.  We  believe 
a  sufficiently  large  pool  of  disabled  or 
blind  beneficiaries  and  recipients  exists 
so  that  both  the  State  VR  agencies  and 
alternate  participants  have  ample 
opportunity  to  serve  such  beneficiaries 
and  recipients.  For  this  reason,  we 
believe  that  an  increased  number  of 
disabled  or  blind  beneficiaries  and 
recipients  could  achieve  and  sustain 
rehabilitation  and  employment 
opportunities  if  an  increased  number  of 
VR  provider  sources  are  available  to 
serve  the  needs  of  such  beneficiaries 
and  recipients. 

Basic  Qualifications  for  Alternate 
Participants— §§  404.2106  and  416  2206 

Comment:  Three  commenters 
questioned  the  adequacy  of  the 
qualifications  for  alternate  participants 
in  §§  404.2106  and  416.2206  and 
recommended  that  we  include  a  specific 
provision  in  the  regulations  providing 
for  ongoing  monitoring  of  alternate 
participants.  The  commenters  beheved 
that  the  provisions  requiring  that 
alternate  participants  be  licensed, 
certified,  accredited,  or  registered  would 
be  inadequate  without  providing  for 
ongoing  monitoring  of  the  services 
provided.  They  also  believed  that 
periodic  accreditation  or  certification, 
e.g..  every  three  years,  would  not  be  an 
adequate  substitute  for  ongoing 
monitoring  of  such  participants.  One 
commenter  asked  for  a  definition  of  the 
term  "qualified  personnel"  as  used  in 


proposed  §§  404.2106(b)(2)  and 
416.2206(b)(2),  which  provide  that  the 
plans  of  ahemate  participants  must 
provide  that  only  qualified  personnel 
will  be  used  to  furnish  VR  services.  One 
comn>enter  asked  how  and  on  what 
basis  alternate  participants  would 
provide  services.  Another  commenter 
suggested  that  we  require  IWRPs  from 
alternate  participants  to  document  the 
relationship  of  the  services  provided  to 
the  performance  by  an  individual  of  a 
continuous  9-month  period  of  SGA  in 
appropriate  cases. 

Response:  We  did  not  adopt  the 
recommendation  to  include  a  specific 
provision  in  the  regulations  to  provide 
for  ongoing  monitoring  of  the  services  of 
alternate  participants.  Rather,  the 
negotiated  agreement  or  contract  which 
we  enter  into  with  an  alternate 
participant  will  include  procedures  for 
monitoring  such  services.  In  addition, 
we  will  monitor  the  services  provided 
by  alternate  participants  by  conducting 
validation  reviews  under  §§  404.2121 
and  416.2221  of  the  claims  for  pav-ment 
that  are  filed  by  such  participants. 

We  do  not  believe  it  is  necessary  to 
expand  the  requirements  of  §§404.2106 
and  416.2206  since  these  sections  are 
intended  to  state  only  the  basic 
qualifications  for  alternate  participants. 
Under  §§  404.2106  and  416.2206,  we 
will  select  as  alternate  participants  only 
those  VR  serv  ice  providers  that  are 
licensed,  certified,  accredited,  or 
registered,  as  appropriate,  to  provide  \'R 
services  in  the  State  in  which  they 
operate.  In  addition,  §§  404.2104(a). 
404.2106(a)(l)(ii).  416.2204(a),  and 
416.2206(a)(l)(ii)  provide  that  to  be  an 
alternate  participant,  a  VR  service 
provider  must  have  a  plan  for  VR 
services  that  is  similar  to  a  State  plan  for 
VR  services  approved  under  title  I  of  the 
Rehabibtation  Act  of  1973.  as  amended. 
Sections  404.2106(a)(l)(ii)  and 
416.2206(a)(l)(ii)  also  state  that  this 
plan  shall  govern  the  provision  of  VR 
services  to  individuals.  While  the  plan 
of  an  alternate  participant  for  providing 
VR  services  to  individuals  will  include 
provisions  similar  to  those  of  an 
approved  State  plan,  the  details  of  the 
plan  will  be  developed  under  the 
negotiated  agreement  between  us  and 
the  alternate  participant.  We  state  in 
§§  404.2106(b)  and  416.2206(b). 
however,  that  the  plan  of  an  alternate 
participant  must  provide  that  the 
provision  of  VR  services  to  individuals 
will  meet  certain  minimum  standards, 
including  the  requirement  that  only 
qualified  personnel  and  facilities  will  be 
used  to  furnish  such  services.  Sf>ecific 
criteria  relating  to  this  and  other 
requirements  for  providing  services  will 
be  prescribed  in  the  plan  for  VR  services 
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in  accordance  with  the  terms  of  the 
negotiated  a^^reenient  or  contract. 

The  VR  swrvices  furnished  to  an 
individual  by  an  alternate  participant 
will  be  provided  under  a  document 
similar  to  the  IWRP  used  by  State  VR 
agencies.  Wilh  respect  to  vaUdation 
reviews  under  §§404.2121  and 
416.2221.  the  doi-umentation 
requirements  for  claims  for  payment  in 
cases  in  which  the  individual  completes 
a  continuous  9-month  period  of  SGA  are 
the  same  for  both  State  VR  agencies  and 
alternate  participants. 

Comment:  Four  commenters  stated 
that  proposed  §§404.2106  and  416.2206 
concerning  the  basic  qualifications  for 
alternate  participants  would  not  ensure 
the  protection  of  client  rights  to  the 
same  extent  provided  in  the 
Rehabilitation  Act  of  1973.  as  amended, 
and  required  in  Slate  plans.  They 
recommended  that  the  plans  of  alternate 
participants  include  specific  provisions 
to  protect  consumer  rights,  including 
procedural  safeguards  and  the  right  to  a 
review  of  decisions  by  the  provider 
affecting  the  individual.  One  commenter 
indicated  that  clients  of  State  VR 
agencies  are  prote<:ted  because  State 
plans  are  required  to  undergo  public 
hearings  and  States  are  required  to 
provide  prwedural  safeguards  and 
advise  clients  of  their  rights.  Another 
commenter  expressed  the  view  that  the 
rights  of  client  participation  provided 
by  an  alternate  participant  should  be 
equal  to  the  rights  that  are  required  to 
be  provided  by  State  VR  agencies, 
including  providing  for  participation  by 
the  client  in  the  development  of  an 
r\VRP  and  providing  procedural 
safeguards  and  the  right  to  appeal 
decisions  affecting  the  individual. 

Response:  We  agree  with  the 
comments  regarding  the  need  to  protect 
client  rights  when  we  make 
arrangements  for  VR  services  for 
beneficiaries  or  recipients  through 
alternate  participants.  The  regulations 
provide  that  an  alternate  participant 
must  have  a  plan  for  VR  serx'ices  tliat  is 
similar  to  a  State  plan  approved  under 
title  I  of  the  Rehabilitation  Act  of  1973. 
as  amended.  We  will  include  provisions 
in  the  negotiated  agreement  or  contract 
with  each  alternate  participant  to  ensure 
that  the  plan  of  the  aUemate  participant 
includes  provisions  to  protect  client 
rights. 

Comment:  Two  commenters 
questioned  whether  there  were 
sufficient  incentives  for  private  or 
public  non-State  VR  service  providers  to 
meet  the  requirements  that  an  alternate 
participant  have  a  plan  similar  to  the 
State  plan  governing  the  provision  of  VR 
s(;rvices  to  individuals  and  that  such 
plan  include  certain  minimum 


standards  for  the  provision  of  services. 
They  also  questioned  whether  there  are 
interested  private  or  public  non-State 
VR  service  providers  that  would  be  able 
to  meet  these  requirements  of  the 
regulations. 

Response:  The  regulations  require  tliat 
an  alternate  participant  have  a  plan  for 
providing  services  to  individuals  tliat  is 
similar  to  a  State  plan  approved  under 
title  I  of  the  Rehabilitation  Act  of  1973. 
as  amended.  We  will  solicit  expressions 
of  interest  in  serving  as  alternate 
participants  from  qualified  private  or 
public  non-State  VR  service  providers, 
and  will  negotiate  agreements  or 
contracts  with  those  VR  servic-e 
providers  that  are  interested  in 
providing  services  to  disabled  or  blind 
beneficiaries  or  recipients  under  the 
conditions  prescribed  in  the  regulations. 

Comment:  One  non-State  VR  provider 
indicated  that  most  providers  are 
subject  to  national  accreditation  for 
services  rendered  and  asked  what 
outside  quality  control  indicators  exist 
for  State  VR  agencies. 

Response:  A  State  plan  for  providing 
VR  services  must  comply  with  the 
requirements  of  the  Rehabilitation  Act 
of  1973,  as  amended,  and  RSA 
regulations.  In  addition,  the  1992 
amendments  to  the  Rehabilitation  Act  of 
1973  require  RSA  to  develop  and 
publish  performance  standards  and 
indicators  for  State  VR  programs.  These 
regulations  are  in  the  process  of 
development  at  this  writing. 

Requirements  for  Payment — §§404  2108 
and  416.2208 

Comment:  One  commenter  believed  it 
was  unnecessary  to  require  in  each 
claim  for  payment  the  information 
specified  in  §§  404.2108(b)  (1),  (2)  and 
(3)  and  416.2208(b)  (1).  (2)  and  (3).  i.e. 
a  description  of  each  service,  when  the 
service  was  provided,  and  the  cost  of 
the  service.  Two  commenters  objected 
to  providing  this  information  on  a  form 
prescribed  by  us. 

Response:  We  believe  that  SSA 
should  know  what  it  pays  for  and. 
therefore,  that  it  is  not  unrea.sonable  to 
require  that  every  claim  for  payment 
must  include  such  basic  information  as 
a  description  of  each  service  provided, 
when  the  service  was  provided,  and  the 
cost  of  the  service.  By  specifying  that 
the  claim  for  payment  containing  this 
information  be  in  a  form  prescribed  by 
us,  we  did  not  intend  to  preclude  a 
provider  from  requesting  our  approval 
to  use  reasonable  facsimiles  of  our  claim 
form,  such  as  those  generated  by  a 
provider's  automated  system. 

Comment:  Many  commenters  objected 
to  the  documentation  requirements  set 
forth  in  §§404.210«(bU4)  (i)  and  (ii)  and 


416.2208(b)(4)  (i)  and  (ii).  i.e.,  an 
explanation  of  how  the  service 
contributed  to  the  individual's 
performance  of  a  continuous  9-month 
period  of  SGA.  or  how  the  service  was 
reasonably  expected  to  motivate  or 
assist  the  individual  to  perform  such  a 
continuous  period  of  SGA.  as 
appropriate.  The  commenters  believed 
that  providing  this  documentation  for 
all  claims  would  be  burdensome  and 
time-consuming,  and  would  emphasize 
reporting  rather  than  program 
improvements.  These  requirements 
were  also  viewed  by  a  few  commenters 
as  a  disincentive  to  serving  beneficiaries 
or  seeking  payment  from  SSA.  Several 
other  commenters  thought  that  these 
requirements  questioned  the  integrity  of 
rehabilitation  counselors  and  could  lead 
to  second  guessing  of  their  decisions. 
Most  of  these  rximmenters  suggested 
that  we  delete  paragraphs  (b)(4)  (i)  and 
(ii)  from  these  sections.  A  few  suggested 
that  if  these  requirements  are  retained  in 
the  final  niles.  we  should  require  this 
documentation  for  some  but  not  all 
claims  for  VR  payment.  For  example, 
one  commenter  suggested  that 
documentation  be  required  for  claims 
for  payment  in  cases  involving  the 
completion  of  a  continuous  9-month 
period  of  SGA  only  where  the  link 
between  the  services  provided  and  the 
accomplishment  of  9  continuous 
months  of  SGA  was  not  routine  or 
apparent.  Some  commenters  did  not 
request  that  we  delete  paragraphs 
(b)(4)(i)  and  (ii),  but  did  recommend 
that  we  accept  existing  documentation 
in  lieu  of  requiring  providers  to  record 
information  on  a  prescribed  form. 

Response:  Under  the  Act  and  our 
existing  regulations,  payment  may  be 
made  for  services  furnished  to  disabled 
or  blind  Social  Security  beneficiaries  or 
SSI  recipients  in  three  categories  of 
cases.  In  cases  described  in 
§§  404.2101(a)  and  416:2201(a). 
payment  may  be  made  only  for  services 
which  contributed  to  the  individual's 
performance  of  a  continuous  9-month 
period  of  SGA.  We  continue  to  believe 
that  there  are  sound  reasons  for 
requiring  that  documentation 
establishing  this  cau.sal  relationship  be 
available  for  all  claims  for  payment  in 
these  cases.  We  also  believe  that 
documentation  showing  how  the  VR 
services  could  reasonably  be  expected  to 
motivate  or  assist  the  individual  to 
perform  SGA  must  be  available  for  all 
claims  for  payment  in  cases  described  in 
§§404.2101  (b)  and  (c)  and  416.2201  (b) 
and  (c).  However,  we  agree  that  these 
requirements  could  be  accomplished  in 
a  less  burdensome  manner.  Therefore, 
we  will  not  require  that  such 
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documentation  be  included  for  each 
claim  submitted  for  pavTnent  and  have 
deleted  §§  404.2108(h)(4)(i)  and  (ii)  and 
416.2208[b}(4)(i)  and  (ii)  in  the  final 
rales.  Instead,  such  documentation  must 
now  be  submitted  only  for  those  claims 
selected  for  validation  review.  This 
option  was  recommended  by  a  number 
of  commenters  and  is  reflected  in 
§§404.2121  and  416.2221  of  these  final 
rules.  Additionally,  in  revising  these 
sections  to  require  this  information  in 
the  validation  review  process,  we  have 
adopted  the  recommendation  to  accept 
existing  documentation,  such  as 
pertinent  parts  of  the  IWRP,  as  sufficient 
for  compliance  with  these  requirements. 

Comment:  A  few  commenters,  in 
commenting  on  proposed  §§  404.2108 
and  416.2208,  raised  questions 
concerning  how  we  will  make  VR 
payments  to  alternate  providers. 
Specifically,  questions  were  raised 
concerning  whether  private  providers 
would  be  able  to  wait  until  9  months  of 
SGA  had  been  achieved  before  receiving 
pavTTient.  and  whether  we  will  advance 
funds  to  private  providers. 

Response:  Alternate  providers  are 
subject  to  the  same  payment  provisions 
as  the  State  VR  agencies. 

VR  Senices  Contributing  to  a 
Continuous  Period  of  SGA — 
§§404.2111  and  416.2211 

Comment:  We  received  comments 
relating  to  §§404.2111  and  416.2211 
from  nine  commenters.  Only  two 
commenters  acknowledged  the  changes 
we  had  proposed  to  make  in  these 
sections  of  the  existing  rules,  and  no 
commenter  objected  to  the  proposed 
changes.  Instead,  most  corrunenters 
raised  questions  or  sought  clarification 
relating  to  provisions  that  were 
unchanged  by  the  proposed  rules. 
Although  unrelated  to  the  changes  in 
the  proposed  rules,  suggestions  were 
made  by  two  commenters  that  we 
should  specifically  state  in  the  final 
rules  that  supported  employment 
should  be  considered  transitional  work 
activity. 

Response:  Since  no  commenters 
objected  to  our  proposed  deletion  of  the 
words  "might  have"  before  the  phrase 
"significantly  motivated  or  assisted,"  or 
to  the  other  changes  we  proposed  to 
§§404.2111  and  416.2211.  these 
sections  are  unchanged  from  the 
proposed  rules. 

We  did  not  adopt  the 
recommendation  to  amend  §§404.2111 
and  416.2211  to  provide  that  supported 
emplovTnent  will  be  considered 
transitional  work  activity  under  these 
sections.  Supported  employment  will 
quahf}'  as  transitional  work  activity  only 
if  it  meets  the  definition  of  transitional 


work  activity  already  included  in 
§§404.2111(a)(2)(i)and 
416.2211(a)(2)(i),  i.e.,  employment  or 
self-emplo\"ment  which  gradually 
evolved,  with  or  without  periodic 
interruption,  into  SGA.  To 
unequivocally  include  supported 
employment  in  these  sections  might 
lead  to  the  erroneous  conclusion  that 
supported  employment  should  always 
be  viewed  as  transitional  emplovment, 
whether  it  does  or  does  not  meet  this 
definition. 

Refusal  of  VR  Senices— §§  404.2113 
and  416.2213 

Comment:  Six  commenters 
questioned  the  requirement  in  proposed 
§§404.2113  and  416.2213  for  reporting 
VR  refusals  within  60  days  after  the 
State  VR  agency  or  alternate  participant 
makes  a  prehminary  finding  that  an 
individual  refuses  to  continue  to  accept 
VR  services  or  fails  to  cooperate  in  a  VR 
program  One  commenter  indicated  that 
reporting  refusals  witiiin  a  timeframe 
would  create  an  additional 
administrative  burden  for  State  VR 
agencies.  Three  commenters 
recommended  that  this  deadline  for 
reporting  refusals  be  deleted  to  allow 
the  State  VR  agencies  the  latitude  they 
currently  have  in  reporting  VR  refusals 
to  SSA.  Another  commenter  indicated 
that  many  times  individuals  who 
initially  refuse  sen  ices  will  change 
their  minds.  The  commenter  believed 
that  in  such  cases,  reporting  their 
refusal  too  early  might  undermine  the 
rehabilitation  process  instead  of 
helping.  One  commenter  suggested  that 
the  60-day  reporting  requirement  be 
waived  in  cases  where  the  State  \li 
agency  can  provide  good  cause 
justification  for  not  reporting  a  refusal 
within  the  timeframe. 

Response:  We  did  not  adopt  the 
recommendation  to  delete  this 
provision.  The  purpose  of  the  60-day 
reporting  requirement  is  to  encourage 
disabled  or  blind  beneficiaries  and 
recipients  to  participate  in  \H  serv ices 
by  providing  for  stricter  enforcement  of 
the  VR  refusal  provisions  of  the  law.  We 
believe  that  providing  procedures  in  the 
regulations  to  strengthen  such 
enforcement  will  encourage 
participation  of  beneficiaries  and 
recipients  in  VR  programs.  The 
requirement  for  reporting  refusals 
within  60  days  does  not  change  the 
latitude  State  VR  agencies  currently 
have  in  determining  whether  a  person 
can  benefit  from  VR  services  and  in 
working  with  a  person  to  encourage  him 
or  her  to  participate  or  continue 
participation  in  a  VR  program;  it  only 
requires  that  they  report  within  60  days 
after  making  a  finding  of  VR  refusal.  It 


also  should  not  create  an  additional 
administrative  burden  on  State  or  other 
VT^  service  providers  because  it  does  not 
change  how  refusals  are  currently 
reported  or  the  procedures  for 
processing  refusal  cases. 

We  do  not  believe  that  the  reporting 
of  a  refusal  will  undermine  the 
rehabilitation  process  in  cases  of 
individuals  who  have  initially  refused 
VR  services.  Instead,  it  should  provide 
an  incentive  for  such  a  person  to  decide 
to  participate  in  services  rather  than  to 
delay  such  participation  and  risk  losing 
benefits.  We  did  not  provide  a  waiver  of 
this  reporting  requirement  in  cases 
where  a  provider  can  establish  good 
cause  justification  for  not  reporting  a 
refusal  within  the  timeframe.  Once  a 
provider  has  completed  its  evaluation 
and  determined  that  a  refusal  situation 
exists,  it  should  not  be  necessary  to 
delay  the  reporting  of  the  refusal  beyond 
60  days. 

Comment:  One  advocacy  group 
wanted  to  know  how  a  reported  refusal 
situation  affects  payment  to  a  provider. 
It  wanted  to  know  whether  a  provider 
would  be  paid  in  situations  where  a 
chent  drops  out  of  a  program  after 
several  months  but  is  provided 
assistance  that  is  designed  to  improve 
the  client's  quality  of  life. 

Response:  Under  the  Act  and  our 
existing  regulations.  State  VR  agencies 
and  alternate  participants  may  be  paid 
for  the  costs  of  VR  services  furnished  to 
disabled  or  blind  beneficiaries  or 
recipients  in  three  categories  of  cases. 
One  of  the  categories  of  cases  is  where 
the  individual,  without  good  cause, 
refuses  to  continue  to  accept  VR 
services  or  fails  to  cooperate  in  such  a 
manner  as  to  preclude  the  individual's 
successful  rehabilitation.  Our  existing 
regulations  provide  for  payments  to 
providers  for  the  costs  of  VR  services 
provided  to  beneficiaries/recipients  in 
refusal  situations  only  when  the 
individual  has  at  least  appUed  for 
services  and  his  or  her  benefits  have 
been  suspended  because  SSA  has 
determined  that  the  refusal  to 
participate  or  continue  in  the  VR 
program  is  without  good  cause. 

Comment:  Two  commenters  suggested 
that  we  should  place  more  of  an 
emphasis  on  encouraging  beneficiaries 
to  participate  in  VR  services  rather  than 
on  the  reporting  of  refusals.  One 
commenter  recommended  that  the  final 
regulations  should  require  State  VR 
agencies  and  alternate  participants  to 
make  substantial  efforts  to  encourage 
individuals  to  participate  in  VR  services 
prior  to  their  reporting  a  refusal. 
Another  commenter  indicated  that 
stricter  enforcement  of  the  VR  refusal 
provisions  would  not  motivate  more 
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people  to  continue  in  a  VR  program 
unless  SSA  becomes  more  involved 
earlier  in  the  VR  process  and  directly 
informs  beneficiaries  of  the  importance 
of  working  with  VR  agencies. 

Rpsponse:  Our  current  operating 
instructions  on  processing  VR  refusal 
cases  include  procedures  which 
emphasize  the  importance  of 
encouraging  participation  of 
beneficiaries  and  recipients  in  VR 
programs.  These  procedures  require 
State  VR  agencies  and  alternate 
participants  to  report  refusals  only  af^er 
they  have  made  substantial  efforts  to 
encourage  disabled  or  blind  individuals 
to  participate  in  VR  serv  ices  and  to 
resolve  problems  preventing 
participation  pnor  to  reporting  a  refusal. 
We  are  currently  working  to  improve 
the  procedures  we  follow  when 
referring  beneficiaries  and  recipients  for 
VR  services  and  to  provide  more 
information  to  beneficiaries  and 
recipients  regarding  rehabilitation  and 
employment  opportunities  and  the 
importance  of  working  with  VR  service 
providers. 

Comment:  Two  commenters  suggested 
that  SS.\  should  place  more  emphasis 
on  enforcing  the  VR  refusal  sanctions 
rather  than  on  the  rejKirting  of  VR 
refusal  cases.  One  State  VR  agency 
stated  that  it  reports  few  refusal  cases 
because  few  beneficiaries  or  recipients 
have  sanctions  imposed  against  their 
benefits  because  of  VR  refusal.  The 
agency  recommended  that  the  process  of 
enforcing  VR  cooperation  be  improved 
to  make  the  reporting  provision  viable. 

Response:  We  do  not  believe  that  a 
change  to  the  regulation  is  necessary  to 
enhance  our  enforcement  of  the  VR 
refusal  sanctions.  Our  current  operating 
instructions  for  processing  refusal  cases, 
which  were  issued  in  December  1991. 
emphasize  enforcement  of  the  refusal 
sanctions  and  provide  specific 
instructions  for  suspending  benefits  in 
cases  where  we  have  determined  that 
good  cause  does  not  exist  for  refusing  to 
participate  in  VR  services. 

Comment:  Several  commenters 
expressed  concern  about  whether  a  VR 
provider  would  be  able  to  distinguish 
between  the  effects  of  a  psychiatric 
impairment  in  refusing  VR  services  and 
an  actual  refusal.  The  commenters 
recommended  that  SSA  obtain  a 
thorough  psychiatric  evaluation  or  new 
report  firom  the  treating  psychiatrist 
prior  to  any  actions  based  on  the 
person's  motivation  to  participate  in  VR 
ser\ices.  Two  commenters  noted  that 
people  with  psychiatric  disabilities  who 
refuse  VR  services  or  fail  to  cooperate 
may  too  easily  be  considered  unwilling 
to  cooperate,  even  though  such 
unwillingness  may  be  due  to  their 


illness  rather  than  to  a  non-valid  reason. 
They  were  concerned  that  our  proposed 
regulations  would  permit  such  people  to 
be  removed  from  the  rolls  because  of 
refusal  to  cooperate  when  the  refijsal  is 
due  to  the  person's  illness.  Another 
commenter  recommended  that  the 
definition  of  VR  refusal  be  more  specific 
regarding  mental  retardation,  mental 
illness,  and  other  psychological 
disorders. 

Response:  We  did  not  make  any 
changes  to  §§  404.2113  and  416.2213  in 
response  to  these  comments.  Sections 
404.422  and  416.1715  of  our  existing 
regulations  provide  that  deductions  will 
not  be  imposed  against  an  individual's 
Social  Security  benefits,  and  an 
individual's  SSI  benefits  will  not  be 
suspended,  on  account  of  a  refusal  of 
VR  services  if  we  find  that  the 
individual  has  good  cause  for  refusing 
such  services.  Section  416.1715(b)  of 
our  SSI  regulations  hsts  examples  of 
good  cause,  including  being  physically 
or  mentally  unable  to  participate  in  the 
services  that  are  offered.  We  use  the 
same  criteria  for  Social  Security  cases. 
Consequently,  a  person's  psychiatric 
and/or  medical  condition  must  be 
evaluated  and  taken  into  account  in 
determining  whether  good  cause  for 
refusing  VR  services  exists  and  prior  to 
any  determination  that  deductions  will 
be  imposed  against  Social  Security 
benefits  or  that  SSI  benefits  will  be 
suspended.  In  addition,  we  published 
final  rules  in  the  Federal  Register  on 
January  12.  1994  (59  PR  1629)  to  amend 
§§404.422  and  416  1715  to  provide  that 
we  will  take  into  account  any  physical, 
mental,  educational,  or  linguistic 
limitations  of  an  individual  in 
determining  whether  the  individual  has 
good  cause  for  refusing  VR  serv  ices. 

Services  for  Which  Payment  Mav  Be 
Made— §§404.2114  and  416.2214 

Comment:  In  commenting  on 
proposed  §§404.2114  and  416.2214. 
many  commenters  expressed  the  belief 
that  there  is  no  need  to  list  the  specific 
services  for  which  payment  may  be 
made  since  such  services  are  already 
identified  in  the  Rehabifitation  Act  of 
1973.  as  amended,  and  in  the  RSA 
regulations.  Commenters  were 
concerned  that  SSA's  listing  of  such 
services  would  create  confusion  with 
those  already  identified  in  the 
RehabiUtation  Act  of  1973,  as  amended, 
and  in  the  implementing  regulations 
promulgated  by  RS.\.  and  could  create 
a  double  standard  between  Social 
Security  beneficiaries  or  SSI  recipients 
and  other  vocational  rehabilitation 
clients.  A  few  commenters  expressed 
concern  that  the  list  was  intended  to 
permit  more  VR  payment  denials. 


Response:  Our  intent  in  listing 
specific  services  in  these  sections  was  to 
further  clarify  the  services  for  which 
payment  may  be  made  under  our 
programs  and  to  provide  a  reference 
under  SSA's  regulations  for  use  with 
potential  alternate  providers.  With  some 
modifications  to  take  account  of  the 
Rehabilitation  Act  Amendments  of 
1992,  discus.sed  below,  the  services 
listed  in  these  final  rules  are  essentially 
the  same  as  those  currently  describt-d  in 
the  RSA  regulations.  There  are  minor 
differences  in  our  final  regulations, 
relating  primarily  to  the  issue  of  the 
individual's  attainment  of  employment 
at  or  above  the  SGA  level,  which  is  the 
basic  objective  of  our  VR  payment 
programs.  Our  final  regulations, 
therefore,  do  not  precisely  mirror  the 
descriptions  of  VR  services  contained  in 
the  RSA  regulations  or  in  the 
Rehabilitation  Act  Amendments  of 
1992. 

It  is  not  our  intent,  in  making  this 
change  in  our  rules,  to  introduce 
confiicts  between  the  handling  of  cases 
of  Social  Security  beneficiaries  or  SSI 
recipients  and  the  cases  of  other 
vocational  rehabilitation  chents.  nor  do 
we  intend,  by  including  this  list  in  our 
rules,  to  permit  more  denials  of 
payments  to  providers  of  such  stirx'ices. 
We  believe  that  the  list  of  services  is  as 
extensive  as  that  provided  in  the  RSA 
regulations  or  in  the  Rehabilitation  Act 
Amendments  of  1992.  Moreover,  it 
provides  a  general  categor}'  of  VR 
services  in  §§404.2114(b)(15)  and 
416.2214(b)(15),  for  "Other  goods  and 
sor\ices  that  can  reasonably  be  expf^cted 
to  motivate  or  assist  the  individual  in 
returning  to,  or  continuing  in,  SGA."  In 
these  final  regulations,  we  have 
modified  some  of  the  descriptions  of  the 
VR  ser\-ices  in  §§  404.2114(b)  and 
416.2214(b)  to  reflect  changes  which  the 
Rehabilitation  Act  Amendments  of  1992 
made  to  the  list  of  VR  services  covered 
under  the  Rehabilitation  Act  of  1973.  As 
the  need  arises,  we  will  ciinsider 
making  further  changes  to 
§§  404.2114(b)  and  416.2214fb).  as  may 
be  necessary  and  appropriate,  to  reflect 
other  relevant  changes  that  may  be 
made  in  the  law  or  in  RSA  reg^alations 
to  ensure  that  the  Ust  of  VR  services  in 
these  sections  of  our  regulations  is  up- 
to-date. 

Comment:  A  few  commenters 
expressed  concern  that  the  references  to 
"SGA"  and  "the  SGA  level  '  contained 
in  proposed  §§404.2114  and  416.2214 
could  be  read  to  permit  the  exclusion  of 
payment  of  those  expenses  aimed  at 
achieving  employment  at  a  level  higher 
than  the  SGA  threshold.  One 
commenter  specifically  recommended 
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thai  the  reference  to  SGA  be  revised  to 
state,  "at  or  above  SCA  level." 

Pesponse:  It  was  not  our  intent  to 
exclude  payment  for  services  aimed  a< 
employment  above  the  SGA  threshold. 
However,  we  recognize  that  the  phrase 
"at  the  SGA  level"  m  paragraphs  (b)(3) 
and  (b)(12)  of  proposed  §§404.2114  and 
416.221 4  could  be  misleading. 
Therefore,  we  have  revised  these 
paragraphs  in  the  final  rules  to  state  "at 
or  above  the  SGA  level,"  to  prevent  any 
misunderstandings  in  this  regard. 

Comwent:  One  commenter  requested 
further  clarification  as  to  what  costs  for 
diagnostic  services  would  be  paid, 
believing  that  the  proposed  rules 
appeared  to  limit  tJiese  costs  to 
determining  eligibiiity  for  vocational 
rehabilitation  services.  This  commenter 
believed  that  the  proposed  rules  would 
exclude  pavTnent  for  certain  diagnostic 
services  provided  later  in  the 
rehabilitation  process,  such  as  preparing 
the  rehabilitation  plan  and  determining 
appropriate  rehabilitation  goals. 
Another  commenter  thought  that  the 
proposed  rules  would  preclude  payment 
for  the  cost  of  vocational  evaluation  and 
disagreed  with  the  rules  for  this  reason. 
This  commenter  stated  that  vocational 
evaluation  is  often  necessary  to 
determine  an  individual's  eligibility  to 
receive  services,  and  provides  a 
template  for  developing  the  IV\'RP. 

Response:  It  was  not  our  intent  to 
preclude  payment  for  diagnostic  or 
other  evaluation  services,  including 
vocational  evaluations,  which  are 
necessary  to  assist  an  individual  and  a 
VT.  counselor  in  preparing  an  IWRP  or 
in  determining  an  appropriate 
vocational  goal.  Such  services  are 
covered  under  §§  404.21 14fbl(1)  and 
416.2214(b)(1).  We  rtKiognize,  however, 
that  §§  404.21 14(a)  and  416  2214(a)  of 
the  proposed  rules  could  be  read  to 
preclude  pa)Tnent  for  the  costs  of 
diagnostic  or  other  evaluation  services 
which  are  provided  after  an  individual 
has  been  determined  to  be  eligible  for 
V'R  services  and  prior  to  the 
implementation  of  an  IWRP  (or  similar 
document  in  the  case  of  an  alternate 
participant).  Therefore,  to  address  the 
concerns  raised  by  the  cominenters  and 
avoid  any  misunderstanding  regarding 
our  intent,  we  are  adding  the  phrase  "or 
the  nature  and  scope  of  the  services  to 
be  provided"  to  §§  404.2114(a)(1)  and 
416.2214(a)(1)  to  clanfy  that  payment 
may  be  made  for  diagnostic  or  other 
evaluation  sendees  which  are  provided 
between  these  two  stages  of  the 
rehabilitation  process  and  which  are 
necessary  to  determine  the  nature  and 
scope  of  the  services  to  be  pro\ided  to 
the  individual. 


Comment:  Thi'se  commenters 
believed  that  there  was  no  need  to 
include  provisions  for  seeidng  grant 
assistance  for  edixcational  services 
un  der  §  §  404 . 2 11 4(b)(  4)  and 
416.2214(b)t4)  since  similar  provisions 
are  already  mandated  by  the 
Rehabilitation  Act  of  1973.  as  amended. 

Respon&f^:  While  we  acknowledge  that 
such  "similar  benefit"  provisions  are 
already  mandated  under  the 
RehabiUtation  Act  of  1973,  as  amended, 
and  the  RS.^  regulations,  we  are 
including  the  requirement  for  seeking 
grant  assistance  from  other  sources  for 
the  costs  of  training  or  training  services 
in  institutions  of  higher  education  in 
our  final  regulations  to  ensure 
compliance  with  this  requirement  by 
alternate  participants.  The  requirements 
of  the  Federal/Slate  rohabiUlation 
program  administered  by  RSA  under 
title  I  of  the  Rthahiiitation  Act  of  1973. 
as  amended,  apply  to  State  VR  agencies. 
With  the  expanded  use  of  private  or 
public  non-State  VR  service  providers  as 
alternate  participants  under  our  VR 
payment  programs,  we  believe  it  is 
necessary  to  include  in  our  regulations 
certain  requirements  for  payment  of 
services  and  cost  under  our  programs, 
even  if  such  requirements  when  applied 
to  State  VR  agencies  are  duplicative  of 
the  requirements  under  the 
Rehabilitation  Act  of  1973.  as  amended, 
and  RSA  regulations. 

Comment:  One  State  VR  agency  raised 
a  question  about  the  qualifications  of 
the  SSA  personnel  who  will  determine 
whether  the  services  provided  could 
reasonably  be  expected  to  motivate  or 
assist  the  individual  in  returning  to.  or 
continuing  in.  SGA  as  expressed  in 
§§  404.2114(a)(2)  and  416.2214(a)(2). 
The  commenter  believed  that  since  a 
counselor  has  specialized  training  and 
experience,  and  has  extensive  client 
information.  SS,\  personnel  who  wtII 
determine  this  issue  should  have  equal 
qualifications  in  order  to  make 
appropriate  decisions  and  ensure  that 
the  review  process  does  not 
unnecessarily  delay  the  VR  payment 
process. 

Response  We  appreciate  the  need  for 
SSA  to  ensure  that  qualified  personnel 
are  involved  in  the  rwview  process.  It  is 
not  our  intent  under  these  regulations  to 
attempt  to  "second  guess"  the  decisions 
made  by  the  VR  counselor  so  long  as  the 
VR  services  involved  could  reasonably 
have  been  expected  to  motivate  or  assist 
the  individual  in  progressing  toward  the 
goal  of  performing  SGA.  We  will  wisure 
that  the  reviewers  are  trained  and 
qualified  to  perform  such  a  review. 


Cost  Containment — §§  404.211 7  and 
416.2217 

Comment:  A  few  commenters  stated 
that  our  "requirement"  (rather  than  our 
expectation)  that  they  seek  similar 
benefits  when  providing  services  to 
beneficiaries  or  recipients  is  duplicative 
of  an  RSA  requirement.  They  viewed 
this  duplication  as  unnecessary  or  as 
imposing  an  additional  reporting 
burden. 

Response:  It  was  our  intent  to 
establish  consistency  with  the  RSA 
regulations  In  34  CFR  part  361.  We  see 
no  additional  reportingj^quirement  and 
regard  this  as  a  change  for  reasons  of 
consistency  only. 

Comment:  The  requirement  in 
proposed  §§  404.2117(c)(2)  and 
416.2217(c)(2)  that  State  VR  agencies 
and  alternate  participants  submit  to  SSA 
on  a  yearly  basis  a  summary  of  their 
cost-containment  policies  drew  strong 
criticism  from  a  number  of  State  VR 
agencies,  ft  was  described  as  duplicative 
of  RSA  reporting  requirements  and 
administratively  burdensome.  One 
commenter  believed  that  the 
requirement  in  these  sections 
represented  gross  over-regulation; 
another  believed  that  it  would  result  in 
nonessential  documentation. 

Commenters  who  did  not  recommend 
deleting  this  requirement  suggested  that 
the  timeframe  for  submitting  cost- 
containment  policies  be  changed  from 
annually  to  every  3  years.  This  would 
make  SSA's  reporting  requirements 
consistent  with  the  timeframe  States 
must  use  when  sijbmitting  plans  to 
RSA. 

Response  In  proposing  the 
requirement  in  paragraph  {c)(2)  of 
§§404  2117  and  416.2217,  it  was  our 
intent  to  have  some  written  assurance 
that  providers  of  rehabiUtation  services 
would  have  cost -containment  policies 
in  effect  and  to  ensure  that  these 
policies  were  adhered  to  when 
providing  or  prociiring  goods  and 
services  for  which  payment  would  be 
requested  from  SSA.  In  consideration  of 
the  comments  we  received  and  our  own 
reevaloalion  of  the  requirement  set  forth 
in  the  proposed  rules,  we  have  made 
substantial  changes  to  paragraph  (c)(2) 
in  the  final  rules. 

The  final  rules  require  that  State  VR 
agencies  submit  to  SSA,  by  the  end  of 
the  first  quarter  of  each  calendar  year, 
a  certification  that  approved  cost- 
containment  policies  are  in  effect  and 
are  adhered  to  in  procuring  and 
providing  goods  and  services  for  which 
the  State  VR  agency  requests  payment 
under  our  regulations.  Such  certification 
must  be  signed  by  the  State's  chief 
financial  official  or  the  bead  of  the  VR 


11910         Federal  Register  /  Vol.  59.  No,  50  /  Tuesday.  March  15.  1994  /  Rules  and  Regulations 


agency.  .Additionally,  such  certification 
must  specify  the  basis  upon  which  it  is 
made,  e.g.,  a  recent  audit  by  an 
authorized  State,  Federal  or  private 
auditor,  or  other  independent 
compliance  review,  and  the  date  of  such 
audit  or  compliance  review.  In  the  case 
of  an  alternate  participant,  these 
certification  requirements  will  be 
incorporated  into  the  negotiated 
agreement  or  contract.  We  also  provide 
in  the  final  rules  that  we  may  request 
copies  of  a  provider's  specific  written 
cost-containment  policies  if  we 
determine  that  such  additional 
information  is  necessary  to  ensure 
compliance  with  the  requirements  of 
our  regulations,  and  that  the  provider 
shall  submit  copies  l  f  these  policies 
when  requested.  We  believe  that  these 
certification  requirements  set  forth  in 
the  final  rules  will  minimize  any 
administrative  burden  that  might  have 
resulted  from  annual  submissions  of 
summaries  of  cost-containment  policies 
to  SSA,  while  still  assuring  that  such 
policies  are  in  effect  and  in  use. 

Comment:  Several  private  providers 
commented  that  alternate  participants 
would  need  additional  guidance  on 
what  constitutes  a  cost-containment 
plan  for  SSA  purposes. 

Response:  We  agree  that  alternate 
participants  will  need  such  guidance 
but  believe  that  it  would  be 
inappropriate  to  include  such  guidance 
in  these  regulations.  Instead,  we  will 
provide  specific  guidance  when  we 
develop  contractual  agreements  with 
potential  alternate  participants  who 
express  an  interest  in  serving  disabled 
or  blind  beneficiaries  and  recipients. 

Validation  Reviews— §§  404.2121  and 
416.2221 

Comment:  Thirteen  State  VR  agencies, 
as  well  as  the  Council  of  State 
Administrators  of  Vocational 
Rehabilitation  and  RSA,  commented  on 
proposed  §§404.2121  and  416.2221. 
Most  commenters  identified  two  ma}or 
are.a5  of  concern  about  the  proposal 
pcrmitlt.ng  prepayment  or  postpa\Tnent 
valida'-on  review  of  claims  for  payment 
for  VR  senices.  First,  many  commenters 
questioned  the  need  for  prepayment 
reviews  since  a  process  for  postpayment 
review  of  State  VR  agency  claims  has 
been  in  place  for  a  substantial  period  of 
time  and,  in  their  experience,  has 
proven  to  be  an  effective  and  viable 
approach.  These  commenters  e.xpressed 
the  view  that  prepayment  reviews 
would  unnecessarily  delay  payments 
and  would  constitute  increased 
paperwork  and  administrative  costs  for 
the  State  VR  agencies. 

Second,  many  commenters  were 
concerned  that  the  proposed  rules 


would  give  SSA  extremely  broad 
discretionary  authority  to  conduct  an 
unspecified  number  of  reviews  on  a 
prepayment  or  postpayment  basis, 
without  providing  any  guidelines 
regarding  the  frequency  of  such  reviews 
or  permitting  any  negotiation  or  appeal 
procedures  for  the  State  VR  agencies 
with  respect  to  the  initiation  of  such 
reviews.  Some  commenters  suggested 
revising  these  proposed  sections  to 
specify  the  frequency  and  timing  of  the 
validation  reviews  and  to  allow  an 
appeal  by  the  State  VR  agency  prior  to 
our  initiating  an  increase  in  validation 
reviews.  Also,  some  commenters 
suggested  that  the  expanded  use  of 
validation  reviews  be  limited  to 
situations  where  evidence  already 
f>ointed  to  inacciu-ate  or  noncomphant 
claims. 

Response:  In  proposing  the  revisions 
to  §§404.2121  and  416.2221,  it  was  not 
our  intention  to  set  review  standards 
which  would  be  arbitrarily  burdensome 
or  time-consuming,  or  which  would 
needlessly  delay  the  VR  pavment 
process.  We  envisioned  the  proposed 
validation  reviews  as  a  mechanism  to 
ensure  a  cost-effective  pajTnent  program 
which  would  be  supported  by  sufficient 
documentation  to  provide  for  reasonable 
accountability  and  sound  business 
practices. 

To  maintain  appropriate 
accountability  and  oversight  of  this 
growing  program,  we  intend  to  conduct 
some  validation  reviews  on  a 
prepayment  basis  and  some  on  a 
postpayment  basis  for  all  VR  providers, 
i.e..  State  VR  agencies  and  alternate 
participants.  We  intentionally  did  not 
specify  in  the  proposed  rules  particular 
guidelines  for  the  implementation  of 
these  prepayment  and  postpayment 
reviews.  We  intended  to  allow  some 
discretion  under  these  sections  in  order 
to  permit  flexibility  for  implementing 
reviews  for  both  State  VR  agencies  and 
alternate  participants;  ensure 
compliance  with  the  provisions  for 
pajTnent;  and  reinforce  our  goal  of 
conducting  quality,  comprehensive 
validation  reviews.  We  are  aware  that 
sample  sizes  will  have  to  be  determined 
based  upon  the  availability  of  resources, 
workload  levels,  and  the  volume  and 
accuracy  of  claims  being  presented  by 
individual  States  and  alternate 
participants.  While  it  is  not  our 
intention  to  unnecessarily  impede  or 
delay  the  process  for  paying  claims,  we 
must  have  the  discretion  and  fiexibility 
to  determine  the  volume  of  claims 
selected  for  prepa^-ment  and 
postpayment  reviews.  For  these  reasons, 
we  have  not  made  changes  in  response 
to  the  above  comments. 


Comment:  One  State  VR  agency 
interpreted  the  documentation 
requirements  under  the  validation 
review  process  as  m.eaning  that  SSA 
would  only  accept  original  documents 
as  acceptable  proof  of  costs  and  services 
provided.  The  agency  stated  that  this 
requirement  was  unreasonable  and 
would  present  unnecessary  burdens  to 
the  State  VR  agencies  to  attempt  to 
maintain  and  provide  such  original 
documentation,  particularly  since  many 
rehabihtation  cases  require  more  time  to 
complete  than  record  retention 
guidelines  call  for.  It  recommended  that 
our  documentation  and  retention 
requirements  comply  with  the  Federal 
Grants  Management  Handbook  criteria. 

Response:  \Ve  believe  the  commenter 
may  have  misinterpreted  §§  404.2121(a) 
and  416.2221(a)  in  regard  to  acceptable 
proofs  of  costs  for  services  provided.  We 
stated  in  these  proposed  sections  that 
copies  of  records  of  the  services  and 
costs  would  be  sufficient 
documentation,  and  that  we  reserved 
the  right  to  examine  any  records  relating 
to  services  and  costs.  \Ve  did  not  intend 
to  require  that  only  original  documents 
would  be  acceptable  as  proofs  of  costs 
under  these  sections.  Also,  under 
§§404.2108(0  and  416.2208(f).  a 
requirement  for  participation  in  SSA's 
VR  payment  program  is  that  the  State 
VR  agency  or  alternate  participant  must 
maintain,  and  provide  as  we  may 
require  (i.e.,  for  validation  reviews), 
adequate  documentation  of  all  services 
or  costs,  regardless  of  other  record 
retention  requirements  governing  such 
VR  agencies  or  alternate  participants. 

Comment:  One  State  VR  agency 
recommended  that  onsite  reviews  be 
considered  for  conducting  the 
validation  review  process  in  order  to 
expedite  the  process  and  resolve  any 
pavment  problems,  as  well  as  to  permit 
the  reviewers  to  gain  a  better 
understanding  of  the  rehabilitation 
program's  impact  on  individual  clients. 

Response:  We  appreciate  this 
recommendation  and  will  consider 
onsite  reviews  as  a  possible  option  for 
some  validation  review  activities  to  the 
extent  that  resources  will  permit. 

Comment:  One  commenter 
recommended  that  §§  404.2121  and 
416.2221  include  a  time  requirement 
under  which  SSA  must  provide  the 
State  VR  agency  a  report  of  the 
validation  review  findings.  The 
commenter  recommended  that  a  State 
VR  agency  be  notified  of  the  validation 
review  determination  within  45  days 
after  the  review  was  completed.  The 
commenter  believed  that  timely 
feedback  to  the  State  VR  agencies  would 
permit  corrective  actions  to  be  initiated 
as  quickly  as  possible. 
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Response:  We  jire  not  induding  in 
these  regulations  a  specific  timeframe 
for  noticing  the  State  VR  agency  or 
alternate  participant  of  validation 
roview  detorminatrons  However,  we 
believe  that  notifjing  the  VR  provider  of 
our  determination  within  45  days  of  the 
completion  of  a  validation  review  is 
reasonable,  and  we  expect  to  provide 
such  notification  sofjner  than  45  days. 

Other  Comments 

Comment:  As  we  requested  in  the 
NPRM,  most  of  the  commenters 
provided  their  views  on  tlie  feasibility 
of  SS.A  pstablishing  an  experience-based 
fee  schedule  mechanism  as  a  means  for 
achieving  a  simplified  payment  process 
which  would  als^j  ensure  a  fair 
r^ppRSPntation  of  actual  costs  incurred 
by  State  VR  agencies  and  alternate 
participants.  Almost  all  of  these 
conmienters  were  opposed  to  this 
initiative.  A  number  of  reasons  for  this 
position  were  presented,  including  the 
view  that  such  a  (ns  schedule  could  act 
as  an  inhibiting  factor  to  the  State  VR 
agencies'  achievpment  of  their  goal  of 
being  able  to  provide  individualized 
rehabilitation  services  which  would  be 
most  likely  to  benefit  a  given  client. 
Most  commenters  expressed  the  belief 
that  an  experience-based  fee  schedule 
would  not  be  able  to  fairly  represent  the 
costs  incurred  by  the  various  State 
agencies  becau.so  these  costs  can  vary 
considerahiy  from  State  to  State  and 
region  to  region.  Many  commenters  also 
argued  that  there  is  no  need  for  SSA  to 
establish  a  fee  schedule  because 
individual  States  are  required  to  have 
fee  schedules  which  are  based  on  local 
conditions  and  provider/consumer 
negotiations.  Many  commenters 
believed  that  imposing  a  fee  schedule 
would  not  improve  the  payinent  process 
and  recommended  instead  that  the 
current  process  be  continued. 

Response:  Given  the  overwhelmingly 
negative  res{>onse  wn  received  to  this 
question,  we  will  not  establish  an 
experience-based  fee  -uiiedule  at  this 
time. 

Comment:  One  commenter 
recommended  that  the  references  to 
individuals  with  certain  disabilities  or 
impairments  be  made  consistent  with 
the  terms  used  in  the  Ameri<:an8  with 
Disabilities  Act  and  the  Rehabilitation 
Reauthorization  Act. 

Response:  We  have  not  adopted  this 
recoDHnendation.  Because  of  the  special 
meanings  of  terms  used  in  the  Social 
Security  and  SSI  programs,  we  must 
ensure  that  the  references  we  make  to 
blind  or  disabled  beneficiaries  and 
recipients  in  these  rules  remain 
consistent  with  the  applicable 
provisioo&of  the  Social  Security  Act 


and  the  other  Social  Security  and  SSI 
regulations  we  have  issued  pursuant  to 
this  Act. 

Comment:  Many  commenters 
e.xpressed  general  displeasure  with  the 
proposed  regulatory  changes  in  total, 
believing  them  to  represent  uridue 
interference  and  bureaucratic 
overcontrol  in  the  work,  of  the  State  VR 
agencies.  They  stated  that  the  proposed 
changes  would  constitute  serious 
administrative  burdens,  and  would  act 
as  a  disincentive  to  State  participation. 
Some  of  the  State  VR  agencies  believed 
these  proposed  changes  were 
intentionally  adversarial  to  Ihe.m  and 
represented  an  attempt  on  the  part  of 
SSA  to  unduly  restrict  VR  payments. 

Response:  Our  intention  was  not  to 
restrict  VR  payments,  institute 
interference  or  overcontrol,  or  to  be 
adversarial  in  nature.  In  reply  to  these 
comments,  we  can  only  reiterate  that  we 
proposed  and  are  now  making 
regulatory  changes  to  Lm prove  the 
administration  and  cost-effectiveness  of 
the  SSA  VR  pajinent  program,  to  ensure 
that  the  services  we  pay  for  bear  a 
reasonable  relationship  to  our  goal  of 
returning  individuals  to  substantial 
gainful  work  activity,  and  to  make  VR 
services  more  readily  available  to 
disabled  or  bUnd  beneficiaries  and 
recipients. 

Our  VR  payment  program  has 
expanded  over  the  last  10  years  and  is 
rapidly  ajiproaching  a  $100  million 
program.  It  is  understandable  that  a 
program  of  such  size  would  come  imder 
closer  scrutiny  and  would  require 
assiuances  of  proper  administration.  A 
minimal  element  for  ensuring  proper 
administration  is  to  know  what  5»SA  is 
paying  for;  hence,  we  proposed  and  are 
now  issuing  additional  requirements  for 
submitting  a  claim.  In  addition,  for  us 
to  expand  oio'  referral  mechanism  to 
include  alternate  participants,  wb  need 
to  know  the  outcome  of  the  referrals  we 
send  to  the  Slate  VR  agencies. 

.^s  a  result  of  the  comments  which 
discus.sed  additional  administrative 
burdens  imder  the  proposed  rules,  we 
have  made  certain  revisions,  which  are 
discussed  in  the  individual  sections 
above,  to  lessen  the  impact  of  these 
regulatory  chan[;es. 

Regulatory  Procedures 

Exetutive  Order  12291 

The  Secretary  has  determined  that 
these  are  not  major  rules  under 
Executive  Order  12291   We  expect  that 
these  regulations  would  be  at  lieast  cost- 
neutral  over  time.  While  it  is  not  yet 
possible  to  present  realistic  estimates, 
the  expectation  is  that  the  program 
savings  from  the  additional  successful 


rehabihtations  and  n^ahant  benefit 
terminations  would  excee»1  any 
additional  administrative  costs, 
including  the  ciwt  of  providing  \Tl 
evaluations  and  services. 

Nevertheless,  it  is  cle.ar  that  the 
potential  exists  for  VR  payment  costs  to 
increase,  even  if  they  are  later  offs^  by 
benefit  savings.  If  the  current  workload 
of  claims  for  successful  rehabilitations 
were  to  increase,  the  annual  cost  in  VR 
program  payments  would  be  an 
additional  $5.8  million  for  each  1000 
claims  submitted.  In  its  1988  report,  the 
Disability  Advisory  Council  estimated 
that  the  trust  funds  save  at  least  $4  for 
each  $1  spent.  Using  that  as  a  basis, 
savings  to  the  trust  funds  could  increase 
by  $23.2  million  for  each  additional 
1000  claims. 

Because  these  regulations  do  not  meet 
any  of  the  threshold  critena  for  a  major 
rule,  a  regulatory  impect  analysis  is  not 
required. 

Papen^■o^k  Reduction  Act 

TTiese  rules  contain  information 
collection  requirements.  The 
requirements  in  §404.2108  t^)  and  |f) 
and  in  §416.2208  (b)  and  (f).  which  de^ 
with  claims  for  reimbursement  for 
vocational  rehabilitation  (VR)  services, 
already  have  p>artial  clearance  bv  the 
Office  of  Management  and  Budget 
(OMBl  under  OMB  No.  096G-O310  (form 
SSA-199;  State  Vocational 
Rehabihtation  Agency  Claim).  However. 
these  sfKitions  expand  the  requirements 
of  the  previous  regulations  to  provide 
for  the  collection  of  additional 
information.  Also,  the  changes  to 
§§4b4.2104,  404.2117,  404.2121. 
416.2204,  416,2217  and  416.2221 
contain  new  reporting  requirements. 

As  required  by  section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C  3504(h),  we  submitted  a  copy  of 
the  proposed  rules  to  ONfB  for  its 
review  of  these  information  collection 
requirements.  Other  organizations  and 
individuals  that  wanted  to  submit 
comments  on  these  information 
collection  requirements  were  asked  to 
direct  them  to  the  SorJal  Security 
Administration.  Attn:  Reports  Oearance 
Officer,  l-A-21  Operations  Building. 
6401  Security  Boulevard,  Baltimore,  NfD 
21 235,  and  to  the  Office  of  Infonriation 
and  Regulatory  Affairs,  OMB.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503,  ATTENTION: 
Desk  Officer  for  HHS. 

Public  reporting  burden  for  these 
collections  of  information  is  estimated 
as  follows  according  to  the  section  of 
the  rule:  §§  404  2104  and  416.2204 — BO 
minutes  per  response  times  960 
responses  yearly  =  1 .280  hours: 
§§  404.210e  and  415.220&— 15  minute* 
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per  response  times  12.000  responses 
yearly  =  3.525  hours.  (Note:  The  burden 
shown  here  is  in  addition  to  that  already 
approved  by  OMB);  §§404.2113  and 
416.2213 — No  additional  burden; 
§§404.2117  and  416.2217 — 4  hours  per 
response  for  the  first  year  times  80 
responses  =  320  hours;  thereafter, 
respKinses  are  estimated  to  take  1  hour, 
so  the  burden  is  estimated  to  be  80 
hours  in  subsequent  years;  and 
§§404.2121  and  416.2221— 70  minutes 
per  response  times  1,500  responses 
annually  =  1.750  hours.  (Note:  The 
burden  shown  here  is  in  addition  to  that 
already  approved  by  OMB.) 

Regulatory  Flexibility  Act 

We  certifv'  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  Therefore,  a  regulatory 
flexibiluv  analysis  as  provided  in  Public 
Law  96-.S54,  the  Regulatory  Flexibility 
Act  of  1980,  is  not  require<l. 

These  regulations  apply  to  States  and 
certain  alternate  providers  of  VR 
services  which  are  willing  to  provide 
services  to  disabled  or  blind 
beneficiaries  or  recipients  under  our  VR 
payment  programs  under  the  conditions 
specified  in  the  regulations.  While  the 
changes  to  the  regulations  permit  us  to 
make  greater  use  of  alternate 
participants  under  these  programs,  the 
regulations  do  not  impose  any 
significant  economic  burdens  on  these 
alternate  VR  service  providers  which 
may  be  small  entities.  Under  the  Act,  we 
may  arrange  for  VR  services  for 
beneficiaries  or  recipients  by  agreement^ 
or  contract  with  alternate  VR  service 
providers  where  the  State  is  unwilling 
to  participate  or  does  not  have  an 
appropriate  plan  for  VR  ser\'ices.  The 
Act  requires  that  the  provision  of  VR 
services  by  alternate  participants,  and 
the  payment  to  alternate  participants  for 
such  services,  shall  be  subject  to  the 
same  conditions  that  would  apply  to  the 
States.  Our  e.xisting  regulations  provide 
that  an  alternate  participant  must  have 
a  plan  for  VR  services  that  is  similar  to 
an  appropriate  State  plan.  These 
amended  regulations  do  not  change  this 
requirement  but  clarify  that  the  plans  of 
alternate  participants,  like  a  State  plan 
for  VR  services,  must  ensure,  among 
other  things,  that  the  provision  of  VR 
sen.'ices  will  meet  certain  minimum 
standards.  These  regulations  also  clarify 
that  we  will  not  enter  into  a  written 
agreement  or  contract  with  a  private  or 
other  non-State  VR  provider  to  serve  as 
an  alternate  participant  unless  such 
provider  meets  certain  basic 
qualifications.  The  regulations  do  not 
require  private  or  other  non-State  VR 
providers  to  participate  in  the  VR 


payment  programs.  Rather,  the 
regulations  increase  the  opportunity  for 
these  providers  to  participate  in  these 
programs  if  they  wish  to  do  so. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802.  Social  Security- 
Disability  Insurance;  93.807,  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  Practice  and 
Procedure,  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  DisabiUty 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security. 

20  CFR  Part  416 

Administrative  Practice  and 
Procedure,  Aged,  Blind,  and  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI). 

Dated:  September  8,  19^3. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  November  29.  1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  part  404, 
subpart  V,  and  part  416,  subpart  V,  of 
chapter  III  of  title  20,  Code  of  Federal 
Regulations,  as  set  fortJi  below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILriY 
INSURANCE  (1S50-) 

Subpart  V — Payments  for  Vocational 
Rehabilitation  Services 

1.  The  authority  citation  for  subpart  V 
of  part  404  continues  to  read  as  follows; 

Authority:  Sees.  205(a),  222,  and  1102  of 
the  Social  Security  Act;  42  U.S.C.  405(a),  422. 
and  1302. 

2.  Section  404.2102  is  amended  by 
revising  paragraph  (b),  by  redesignating 
paragraphs  (c)  through  (n)  as  paragraphs 
(d)  through  (o),  by  adding  a  new 
paragraph  (c),  and  by  revising 
redesignated  paragraphs  (e)  and  (1)  to 
read  as  follows: 

§404.2102    Purpose  and  scope. 

*  0  •  •  * 

(b)  Section  404.2104  explains  how 
State  VR  agencies  or  alternate 
participants  may  participate  in  the 
payment  program  under  this  subpart. 

(c)  Section  404.2106  describes  the 
basic  qualifications  for  alternate 
participants. 


(e)  Sections  404.2110  through 
404.2111  describe  when  an  individual 
has  completed  a  continuous  period  of 
SGA  and  when  VR  services  will  be 
considered  to  have  contributed  to  that 
period. 
***** 

(1)  Sections  404.2120  and  404.2121 
describe  the  audits  and  the  prepa\Tnent 
and  posfpayment  validation  reviews  we 
wall  conduct. 
***** 

3.  Section  404.2103  is  amended  by 
adding  a  new  definition  of  "Accept  the 
beneficiary  as  a  chent  for  VR  services" 
immediately  before  the  definition  of 
"Act"  and  adding  a  new  definition  of 
"Place  the  beneficiary  into  an  extended 
evaluation  process"  immediately  before 
the  definition  of  "Secretary"  to  read  as 
follows: 

$404.2103    Denmtlons. 

***** 

Accept  the  beneficiary  as  a  client  for 
VR  senices  means  that  the  State  VR 
agency  determines  that  the  individual  is 
eligible  for  VR  services  and  places  the 
individual  into  an  active  caseload  status 
for  development  of  an  individuaUzed 
written  rehabilitation  program. 
*        *        ft        *        * 

Place  the  beneficiary  into  an  extended 
evaluation  process  means  that  the  State 
VR  agency  determines  that  an  extended 
evaluation  of  the  individual's  VR 
potential  is  necessary  to  determine 
whether  the  individual  is  eligible  for  VR 
services  and  places  the  individual  into 
an  extended  evaluation  status. 
***** 

4.  Section  404.2104  is  revised  to  read 
as  follows: 

§  404.21 04    Participation  by  State  VR 
agencies  or  alternate  participants. 

(a)  General.  In  order  to  participate  in 
the  payment  program  under  this  subpart 
through  its  VR  agency(ies),  a  State  must 
have  a  plan  which  meets  the 
requirements  of  title  I  of  the 
Rehabilitation  Act  of  1973,  as  amended 
An  alternate  participant  must  have  a 
similar  plan  and  otherwise  qualify 
under  §404.2106. 

(b)  Participation  by  States.  (1)  The 
opportunity  to  participate  through  its 
VR  agency(ies)  with  respect  to  disability 
beneficiaries  in  the  State  will  be  offered 
first  to  the  State  in  accordance  with 
paragraph  (c)  of  this  section,  unless  the 
State  has  notified  us  in  advance  under 
paragraph  (e)(1)  of  this  section  of  its 
decision  not  to  participate  or  to  limit 
such  participation. 

(2)  A  State  with  one  or  more  approved 
VR  agencies  may  choose  to  limit 
participation  of  those  agencies  to  a 
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certain  class(es)  of  disability 
beneficiaries.  For  example,  a  State  with 
separate  VR  agencies  for  the  blind  and 
disabled  may  choose  to  limit 
participation  to  the  VR  agency  for  the 
blind.  In  such  a  case,  we  would  give  the 
State,  through  its  VR  agency  for  the* 
blind,  the  opportunity  to  participate 
with  respect  to  blind  disability 
beneficiaries  in  the  State  in  accordance 
with  paragraph  (d)  of  this  section.  We 
would  arrange  for  VR  services  for  non- 
blind  disability  beneficiaries  in  the  State 
through  an  alternate  participant(s).  A 
State  that  chooses  to  limit  participation 
of  its  VR  agency(ies)  must  notify  us  in 
advance  under  paragraph  (e)(1)  of  this 
section  of  its  decision  to  limit  such 
participation. 

(3)  If  a  State  chooses  to  participate  by 
using  a  State  agency  other  than  a  VR 
agency  with  a  plan  for  VR  services 
approved  under  title  I  of  the 
Rehabihtation  Act  of  1973,  as  amended, 
that  State  agency  may  participate  only 
as  an  alternate  participant. 

(c)  Opportunity  for  participation 
through  State  VR  agencies.  (1)  Unless  a 
State  has  decided  not  to  participate  or 
to  limit  participation,  we  will  give  the 
State  the  opportunity  to  participate 
through  its  VR  agency(ies)  with  respect 
to  disability  beneficiaries  in  the  State  by 
referring  such  beneficiaries  first  to  the 
State  VR  agency(ies)  for  necessarj-  VR 
services.  A  State,  through  its  VR 
agency(ies),  may  participate  with 
respect  to  any  beneficiary  so  referred  by 
accepting  the  beneficiary  as  a  client  for 
VR  services  or  placing  the  beneficiary 
into  an  extended  evaluation  process  and 
notif>'ing  us  under  paragraph  {c)(2)  of 
this  section  of  such  acceptance  or 
placement. 

{2)(i)  In  order  for  the  State  to 
participate  with  respect  to  a  disability 
beneficiary  whom  we  referred  to  a  State 
VR  agency,  the  State  VR  agency  must 
notify  the  appropriate  Regional 
Commissioner  (SSA)  in  writing  or 
through  electronic  notification  of  its 
decision  either  to  accept  the  beneficiary 
as  a  client  for  VR  services  or  to  place  the 
beneficiary  into  an  extended  evaluation 
process.  The  notice  must  be  received  by 
the  appropriate  Regional  Commissioner 
(SSA)  no  later  than  the  close  of  the 
fourth  month  following  the  month  in 
which  we  referred  the  beneficiary  to  the 
State  VR  agency.  If  we  do  not  receive 
such  notice  with  respect  to  a  beneficiary 
whom  we  referred  to  the  State  VR 
agency,  we  may  arrange  for  VR  services 
for  that  beneficiary  through  an  alternate 
participant. 

(ii)  In  any  case  in  which  a  State  VR 
agency  notifies  the  appropriate  Regional 
Commissioner  (SSA)  in  writing  within 
the  stated  time  period  under  paragraph 


(c)(2)(i)  of  this  section  of  its  decision  to 
place  the  beneficiarv'  into  an  extended 
evaluation  process,  the  State  VR  agency 
also  must  notif\'  that  Regional 
Com.missioner  in  WTiting  upon 
completion  of  the  evaluation  of  its 
decision  whether  or  not  to  accept  the 
beneficiary  as  a  client  for  VR  services. 
If  we  receive  a  notice  of  a  decision  by 
the  State  VR  agency  to  accept  the 
beneficiary  as  a  client  for  VR  services 
following  the  completion  of  the 
extended  evaluation,  the  State  may 
continue  to  participate  with  respect  to 
such  beneficiary.  If  we  receive  a  notice 
of  a  decision  by  the  State  VR  agency  not 
to  accept  the  beneficiary  as  a  client  for 
VR  services  following  the  completion  of 
the  extended  evaluation,  we  may 
arrange  for  VR  services  for  that 
beneficiary  through  an  alternate 
participant. 

(d)  Opportunity  for  limited 
participation  through  State  VR  agencies. 
If  a  State  has  decided  under  paragraph 
(e)(1)  of  this  section  to  limit 
participation  of  its  VR  agency(ies)  to  a 
certain  class(es)  of  disability 
beneficiaries  in  the  State,  we  will  give 
the  State  the  opportunity  to  participate 
with  respect  to  such  class(es)  of 
disability  beneficiaries  by  referring  such 
beneficiaries  first  to  the  State  VR 
agency(ies)  for  necessary  VR  services. 
The  State,  through  its  VR  agency(ies), 
may  participate  with  respect  to  any 
beneficiary  so  referred  by  accepting  the 
beneficiary  as  a  client  for  VR  services  or 
placing  the  beneficiary  into  an  extended 
evaluation  process  and  notifying  us 
under  paragraph  (c)(2)  of  this  section  of 
such  acceptance  or  placement. 

(e)  Decision  of  a  State  not  to 
participate  or  to  limit  participation.  (1) 
A  State  may  choose  not  to  participate 
through  its  VR  agency(ies)  with  respect 
to  any  disability  beneficiaries  in  the 
State,  or  it  may  choose  to  limit 
participation  of  its  VR  agency(ies)  to  a 
certain  class(es)  of  disability 
beneficiaries  in  the  State.  A  State  which 
decides  not  to  participate  or  to  Umit 
participation  must  provide  advance 
written  notice  of  that  decision  to  the 
appropriate  Regional  Conmiissioner 
(SSA).  Unless  a  State  specifies  a  later 
month,  a  decision  not  to  participate  or 
to  limit  participation  will  be  effective 
beginning  with  the  third  month 
following  the  month  in  which  the  notice 
of  the  decision  is  received  by  the 
appropriate  Regional  Commissioner 
(SSA).  The  notice  of  the  State  decision 
must  be  submitted  by  an  official 
authorized  to  act  for  the  State  for  this 
purpose.  A  State  must  provide  to  the 
appropriate  Regional  Commissioner 
(SSA)  an  opinion  from  the  State's 
Attorney  General  verifying  the  authority 


of  the  official  who  sent  the  notice  to  act 
for  the  State.  This  opinion  will  not  be 
necessary  if  the  notice  is  signed  by  the 
Governor  of  the  State. 

(2)(i)  If  a  State  has  decided  not  to 
participate  through  its  VR  agency(ies), 
we  may  arrange  for  VR  services  through 
an  alternate  participant(s)  for  disabihty 
beneficiaries  in  the  State. 

(ii)  If  a  State  has  decided  to  limit 
participation  of  its  VR  agency(ies)  to  a 
certain  class(es)  of  disability 
beneficiaries,  we  may  arrange  for  VR 
services  through  an  alternate 
participant(s)  for  the  class(es)  of 
disability  beneficiaries  in  the  State 
excluded  from  the  scope  of  the  State's 
participation. 

(3)  A  State  which  has  decided  not  to 
participate  or  to  limit  participation  may 
participate  later  through  its  VR 
agency(ies)  in  accordance  with 
paragraph  (c)  of  this  section,  provided 
that  such  participation  will  not  conflict 
with  any  previous  commitment  which 
we  may  have  made  to  an  alternate 
participant(s)  under  paragraph  (e)(2)  of 
this  section.  A  State  which  decides  to 
resume  participation  under  paragraph 
(c)  of  this  section  must  provide  advance 
written  notice  of  that  decision  to  the 
appropriate  Regional  Commissioner 
(SSA).  Unless  a  commitment  to  an 
alternate  participant(s)  requires 
othervvise,  a  decision  of  a  State  to 
resume  participation  under  paragraph 
(c)  of  this  section  will  be  effective 
begirming  with  the  third  month 
following  the  month  in  which  the  notice 
of  the  decision  is  received  by  the 
appropriate  Regional  Commissioner 
(SSA)  or.  if  later,  with  a  month  specified 
by  the  State.  The  notice  of  the  State 
decision  must  be  submitted  by  an 
official  authorized  to  act  for  the  State  as 
explained  in  paragraph  (e)(1)  of  this 
section. 

(f)  Use  of  alternate  participants.  The 
Commissioner,  by  written  agreement  or 
contract,  may  arrange  for  VR  services 
through  an  alternate  participant(s)  for 
any  disability  beneficiary  in  the  State 
with  respect  to  whom  the  State  is 
unvkilling  to  participate  through  its  VR 
agenc>-(ies).  In  such  a  case,  we  may  refer 
the  beneficiary  to  such  alternate 
participant  for  necessary  VR  services. 
The  Commissioner  will  find  that  a  Stale 
is  imwiUing  to  participate  with  respect 
to  any  of  the  following  disability 
beneficiaries  in  that  State: 

(1)  A  disability  beneficiary  whom  we 
referred  to  a  State  VR  agency  under 
paragraph  (c)  or  (d)  of  this  section  if  we 
do  not  receive  a  notice  within  the  stated 
time  period  under  paragraph  (c)(2)(i)  of 
this  section  of  a  decision  by  the  VR 
agency  either  to  accept  the  beneficiary 
as  a  client  for  VR  services  or  to  place  the 
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beneficiary  into  an  extended  evaluation 
process; 

(2)  A  disability  beneficiary  with 
respect  to  whom  we  receive  a  notice 
under  paragraph  (c)(2)(ii)  of  this  section 
of  a  decision  by  the  VR  agency  not  to 
accept  the  beneficiary  as  a  cUent  for  VR 
services  following  the  completion  of  the 
extended  evaluation; 

(3)  The  class(es)  of  disabiUty 
beneficiaries  excluded  from  the  scope  of 
the  State's  participation  if  the  State  has 
decided  to  Umit  participation  of  its  VR 
agency(ies);  and 

(4)  All  disabihty  beneficiaries  in  the 
State  if  the  State  has  decided  not  to 
participate  through  its  VR  agency(ies). 

5.  A  new  §  404.2106  is  added  to  read 
as  follows: 

§  404.2106    Basic  qualifications  for 
alternate  participants. 

(a)  General  We  may  arrange  for  VR 
services  through  an  alternate  participant 
by  wTitten  agreement  or  contract  as 
explained  in  §  404.2104(f).  An  alternate 
participant  may  be  a  public  or  private 
agency,  organization.  Institution  or 
individual  (that  is,  any  entity  whether 
for-profit  or  not-for-profit),  other  than  a 
State  VR  agency. 

(1)  An  alternate  participant  mi^t — 
(i)  Be  licensed,  certified,  accredited, 

or  registered,  as  appropriate,  to  provide 
VR  services  in  the  State  in  which  it 
provides  services;  and 

(ii)  Under  the  terms  of  the  written 
contract  or  agreement,  have  a  plan 
similar  to  the  State  plan  described  in 
§  404.2104(a)  which  shall  govern  the 
provision  of  VR  services  to  individuals. 

(2)  We  will  not  use  as  an  alternate 
participant  any  agency,  organization, 
institution,  or  individual — 

(i)  Whose  license,  accreditation, 
certification,  or  registration  is 
suspended  or  revoked  for  reasons 
concerning  professional  competence  or 
conduct  or  financial  integrity; 

(ii)  Who  has  surrendered  such  license, 
accreditation,  certification,  or 
registration  pending  a  final 
determination  of  a  formal  disciplinary 
proceeding;  or 

(iii)  Who  is  precluded  from  Federal 
procurement  or  nonprocurement 
programs. 

(b)  Standards  for  the  provision  of  VR 
senices.  An  alternate  participant's  plan 
must  provide,  among  other  things,  that 
the  provision  of  VR  services  to 
individuals  will  meet  certain  minimum 
standards,  including,  but  not  limited  to, 
the  following: 

(1)  All  medical  and  related  health 
services  furnished  will  be  prescribed  by, 
or  provided  under  the  formal 
supervision  of,  persons  licensed  to 


prescribe  or  supervise  the  pro\asion  of 
these  services  in  the  State; 

(2)  Only  quahfied  personnel  and 
rehabilitation  facilities  will  be  used  to 
furnish  VR  services;  and 

(3)  No  persoimel  or  rehabilitation 
facility  described  in  paragraph  (a)(2)  (i). 
(ii).  or  (iii)  of  this  section  will  be  used 
to  provide  VR  services. 

6.  Section  404.2108  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
as  (c)  through  (g),  by  adding  a  new 
paragraph  (h),  and  by  revising 
redesignated  paragraphs  (d)  and  (f)  to 
read  as  follows: 

§  404.2 1 08    Requ  irem«nts  for  payment 

•  *         •         •         * 

(b)  The  claim  for  payment  must  be  in 
a  form  prescribed  by  us  and  contain  the 
following  information: 

(1)  A  description  of  each  service 
provided; 

(2)  When  the  service  was  provided; 
and 

(3)  The  cost  of  the  service; 

•  •        •        •        * 

(d)  The  VR  services  for  which 
payment  is  being  requested  must  have 
been  provided  under  a  State  plan  for  VR 
services  approved  under  title  I  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
or,  in  the  case  of  an  alternate 
participant,  under  a  negotiated  plan, 
and  must  be  services  that  are  described 
in  §404.2114; 

•  •         •         •         • 

(f)  The  State  VR  agency  or  alternate 
participant  must  maintain,  and  provide 
as  we  may  require,  adequate 
documentation  of  all  services  and  costs 
for  all  disability  beneficiaries  with 
respect  to  whom  a  Slate  VR  agency  or 
alternate  participant  could  potentially 
request  payment  for  serv  ices  and  costs 
under  this  subpart;  and 

•  •        •        *        • 

7.  Section  404.2109  is  amended  by 
revising  paragraph  (c).  by  removing  the 
word  "and"  at  the  end  of  paragraph  (f). 
by  redesignating  paragraph  (g)  as 
paragraph  (h),  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§404.2109    Responsibility  for  making 
payment  decisions. 

•  •        •        •         • 

(c)  Whether  an  individual,  without 
good  cause,  refused  to  continue  to 
accept  VR  services  or  failed  to  cooperate 
in  a  VR  program  for  a  month(s)  after 
October  1984,  and  whether  deductions 
should  be  imposed  against  the 
individual's  disabihty  benefits; 

•  •        •        •        • 

(g)  Whether  a  VR  serv  ice  is  a  service 
described  in  §404.2114;  and 


8.  Section  404.2111  is  amended  by 
revising  the  introductory  text  by 
revising  paragraphs  (a)(1)  and  (a)(2),  and 
by  revising  the  introductory  text  of 
paragraph  (b)(1)  to  read  as  follows: 

§  404.21 1 1    Criteria  for  determining  when 
VR  services  will  be  considered  to  have 
contributed  to  a  continuous  period  of  9 
months. 

The  State  VR  agency  or  alternate 
participant  may  be  paid  for  VR  services 
if  such  services  contribute  to  the 
individual's  performance  of  a 
continuous  9-month  period  of  SG.^.  The 
following  criteria  apply  to  individuals 
who  received  more  than  just  evaluation 
services.  If  a  State  VR  agency  or 
alternate  participant  claims  payment  for 
services  to  an  individual  who  received 
only  evaluation  services,  it  must 
estabhsh  that  the  individual's 
continuous  period  or  medical  recovery 
(if  medical  recovery  occurred  before 
completion  of  a  continuous  period) 
would  not  have  occurred  without  the 
services  provided.  In  applying  the 
criteria  below,  we  will  consider  services 
described  in  §  404.2114  that  were 
initiated,  coordinated  or  provided, 
including  services  before  October  1, 
1981. 

(a)*   •   • 

(1)  One  year  or  less.  Any  VR  services 
which  significantly  motivated  or 
assisted  the  individual  in  returning  to, 
or  continuing  in,  SGA  will  be 
considered  to  have  contributed  to  the 
continuous  period. 

(2)  More  than  one  year,  (i)  If  the 
continuous  period  was  preceded  by 
transitional  work  activity  (emplovinent 
or  self-employment  which  gradually 
evolved,  with  or  without  periodic 
interruption,  into  SGA),  and  that  work 
activity  began  less  than  a  year  after  VR 
services  ended,  any  VR  services  which 
significantly  motivated  or  assisted  the 
individual  in  returning  to.  or  continuing 
in,  SGA  will  be  considered  to  have 
contributed  to  the  continuous  period. 

(ii)  If  the  continuous  period  was  not 
preceded  by  transitional  work  activity 
that  began  less  than  a  year  after  VR 
services  ended,  VR  services  will  be 
considered  to  have  contributed  to  the 
continuous  period  only  if  it  is 
reasonable  to  conclude  that  the  work 
activity  which  constitutes  a  continuous 
period  could  not  have  occurred  without 
the  VR  services  (e.g.,  training). 

(b)  Continuous  period  with  medical 
recovery  occurring  before  completion. 
(1)  If  an  individual  medically  recovers 
before  a  continuous  period  has  been 
completed,  VR  services  under  paragraph 
(a)  of  this  section  will  not  be  payable 
unless  some  VR  services  contributed  to 
the  medical  recovery.  VR  services  v\ill 
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be  considered  to  have  contributed  to  the 
medical  recovery  if — 

•        •        •        •        • 

9.  Section  404.2113  is  revised  to  read 
as  follows: 

§  404.2 1 1 3    Payment  for  VR  services  In  a 
case  of  VR  refusal. 

(a)  For  purposes  of  this  section.  VR 
refusal  means  an  individual's  refusal  to 
continue  to  accept  VR  services  or  failure 
to  cooperate  in  such  a  manner  as  to 
preclude  the  individual's  successful 
rehabilitation. 

(b)  No  later  than  the  60th  day  after  the 
State  VR  agency  or  alternate  participant 
makes  a  preliminary  finding  that  an 
individual  refuses  to  continue  to  accept 
VR  services  or  fails  to  cooperate  in  a  VR 
program,  the  State  VR  agency  or 
alternate  participant  shall  report  to  the 
appropriate  Regional  Commissioner 
(SSA)  in  wTiting  such  individual's  VR 
refusal  so  that  we  may  make  the 
determination  described  in 

§  404.2109(c). 

(c)  Payment  can  be  made  to  a  State  V^R 
agency  or  alternate  participant  for  the 
costs  of  VR  ser\'ices  provided  to  an 
individual  who.  after  filing  an 
application  with  the  State  VR  agency  or 
alternate  participant  for  rehabilitation 
services,  without  good  cause,  refuses  to 
continue  to  accept  VT^  services  or  fails 
to  cooperate  in  such  a  manner  as  to 
preclude  the  individual's  successful 
rehabilitation.  A  State  VR  agency  or 
alternate  participant  may  be  paid, 
subject  to  the  provisions  of  this  subpart, 
for  the  costs  of  VR  services  provided  to 
an  individual  if  deductions  have  been 
imposed  against  the  individual's 
monthly  disability  benefits  for  a  month 
or  months  after  October  1984  because  of 
VR  refusal. 

10.  Section  404.2114  is  revised  to  read 
as  follows: 

§  404.21 1 4    Services  for  which  payment 
may  be  made. 

(a)  General.  PajTnent  may  be  made  for 
VR  services  provided  by  a  State  VR 
agency  in  accordance  with  title  I  of  the 
Rehabihtation  Act  of  1973.  as  amended, 
or  by  an  alternate  participant  under  a 
negotiated  plan,  subject  to  the 
limitations  and  conditions  in  this 
subpart.  VR  ser\'ices  for  which  pajTnent 
may  be  made  under  this  subpart  include 
only  those  services  described  in 
paragraph  (b)  of  this  section  which  are — 

(1)  Necessary  to  determine  an 
individual's  eligibility  for  VR  ser\ices  or 
the  nature  and  scope  of  the  ser\ices  to 
be  provided:  or 

(2)  Provided  by  a  State  VR  agency 
under  an  IVVRP.  or  by  an  alternate 
participant  under  a  similar  document, 
but  only  if  the  services  could  reasonably 


be  expected  to  motivate  or  assist  the 
individual  in  returning  to.  or  continuing 
in.  SGA. 

[b)  Specific  services.  Pament  may  be 
made  under  this  subpart  only  for  the 
following  VR  services: 

(1)  An  assessment  for  determining  an 
individual's  eligibility  for  VR  services 
and  vocational  rehabilitation  needs  by 
qualified  personnel,  including,  if 
appropriate,  an  assessment  by  persormel 
skilled  in  rehabilitation  technology,  and 
which  includes  determining — 

(i)  The  nature  and  extent  of  the 
physical  or  mental  impairment(s)  and 
the  resultant  impact  on  the  individual's 
employability; 

(ii)  The  likelihood  that  an  individual 
will  benefit  from  vocational 
rehabilitation  services  in  terms  of 
employability:  and 

(iii)  An  emplojTnent  goal  consistent 
with  the  capacities  of  the  individual  and 
employment  opportunities; 

(2)  Counseling  and  guidance, 
including  personal  adjustment 
counsehng.  and  those  referrals  and 
other  services  necessar>'  to  help  an 
individual  secure  needed  services  from 
other  agencies; 

(3)  Physical  and  mental  restoration 
services  necessary  to  correct  or 
substantially  modify  a  physical  or 
mental  condition  which  is  stable  or 
slowly  progressive  and  which 
constitutes  an  impediment  to  suitable 
emplo\Tnent  at  or  above  the  SGA  level; 

(4)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment,  books,  tools,  and 
other  training  materials,  except  that 
training  or  training  services  in 
institutions  of  higher  education  will  be 
covered  under  this  section  only  if 
maximum  efforts  have  been  made  by  the 
State  VR  agency  or  alternate  participant 
to  secure  grant  assistance  in  whole  or  in 
part  from  other  sources; 

(5)  Maintenance  expenses  that  are 
extra  living  expenses  over  and  above  the 
individual's  normal  living  expenses  and 
that  are  incurred  solely  because  of  and 
while  the  individual  is  participating  in 
the  VR  program  and  that  are  necessar>' 
in  order  for  the  individual  to  benefit 
from  other  necessary  VT^  services; 

(6)  Travel  and  related  expenses 
necessar>'  to  transport  an  individual  for 
purpose  of  enabling  the  individual's 
participation  in  other  necessary  VT^ 
services; 

(7)  Services  to  family  members  of  a 
disabled  individual  only  if  necessary  to 
the  successful  vocational  rehabilitation 
of  that  individual; 

(8)  Interpreter  services  and  note- 
taking  services  for  an  individual  who  is 
deaf  and  tactile  interpreting  for  an 
individual  who  is  deaf  and  blind; 


(9)  Reader  services,  rehabilitation 
teaching  services,  note-taking  services, 
and  orientation  and  mobihty  services 
for  an  individual  who  is  blind; 

(10)  Telecommunications,  sensory, 
and  other  technological  aids  and 
devices; 

(11)  Work-related  placement  services 
to  secure  suitable  emploj-ment; 

(12)  Post-emplovTnent  services 
necessary  to  maintain,  regain  or  advance 
into  suitable  employment  at  or  above 
the  SGA  level; 

(13)  Occupational  licenses,  tools, 
equipment,  initial  stocks,  and  supplies; 

(14)  Rehabilitation  technology 
services;  and 

(15)  Other  goods  and  services  that  can 
reasonably  be  expected  to  motivate  or 
assist  the  individual  in  returning  to,  or 
continuing  in.  SGA. 

11.  Section  404.2117  is  amended  by 
revising  the  introductorj-  text  and  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§404.2117    What  costs  will  be  paid 

In  accordance  with  section  222(d)  of 
the  Social  Security  Act.  the  Secretary 
will  pay  the  State  VR  agency  or  alternate 
participant  for  the  VR  services  described 
in  §  404.2114  which  were  provided 
during  the  period  described  in 
§404.2115  and  which  meet  the  criteria 
in  §404.2111.  §404.2112.  or  §404.2113, 
but  subject  to  the  following  limitations: 
*        *        •        •        • 

(b)  The  cost  must  not  have  been  paid 
or  be  payable  from  some  other  source. 
For  this  purpose.  State  VR  agencies  or 
alternate  participants  will  be  required  to 
seek  payment  or  services  from  other 
sources  in  accordance  with  the  "similar 
benefit"  provisions  under  34  CFR  part 
361.  including  making  maximum  efforts 
to  secure  grant  assistance  in  whole  or 
part  from  other  sources  for  training  or 
training  services  in  institutions  of 
higher  education.  Alternate  participants 
will  not  be  required  to  consider  State 
VR  services  a  similar  benefit. 

(c)(1)  The  cost  must  be  reasonable  and 
necessary,  in  that  it  complies  with  the 
wTitten  cost -containment  policies  of  the 
State  VR  agency  or,  in  the  case  of  an 
alternate  participant,  it  complies  with 
similar  written  policies  established 
under  a  negotiated  plan.  A  cost  which 
complies  with  these  policies  will  be 
considered  necessary  only  if  the  cost  is 
for  a  VR  service  described  in  §404  2114. 
The  State  VR  agency  or  alternate 
participant  must  maintain  and  use  these 
-cost-containment  policies,  including 
any  reasonable  and  appropriate  fee 
schedules,  to  govern  the  costs  incurred 
for  all  VR  services,  including  the  rates 
of  pajTnent  for  all  purchased  services. 
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for  which  payment  wll  be  requested 
under  this  subpart.  For  the  purpose  of 
this  subpart,  the  written  cost- 
containment  policies  must  provide 
guidelines  designed  to  ensure — 

(i)  The  lowest  reasonable  cost  for  such 
services;  and 

(li)  Sufficient  flexibiLity  so  as  to  allow 
for  an  individual's  needs. 

(2)  The  State  VR  agency  shall  submit 
to  us  before  the  end  of  the  first  calendar 
quarter  of  each  year  a  wTitten  statement 
certifying  that  cost-containment  policies 
are  in  effect  and  are  adhered  to  in 
procuring  and  providing  goods  and 
ser\'ices  for  which  the  State  VR  agency 
requests  payment  under  this  subpart. 
Such  ciT'.ifi cation  must  be  signed  by  the 
State's  chief  financial  official  or  the 
head  of  the  VR  agency.  Each 
certification  must  specify  the  basis  upon 
which  it  is  made,  e.g.,  a  recent  audit  by 
an  authorized  State,  Federal  or  private 
auditor  (or  other  independent 
compliance  review)  and  the  date  of  such 
audit  (or  compliance  review).  In  the 
case  of  an  alternate  participant,  these 
certification  requirements  shall  be 
incorporated  into  the  negotiated 
agreement  or  contract.  We  may  request 
the  State  VR  agency  or  alternate 
participant  to  submit  to  us  a  copyties) 
of  its  specific  written  cost-containment 
policies  and  procedures  (e.g.,  any 
guidelines  and  foe  schedules  for  a  given 
year)  if  we  determine  that  such 
additional  information  is  necessary  to 
ensure  compliance  with  the 
requirements  of  this  subpart.  The  State 
VR  agency  or  alternate  participant  shall 
provide  such  information  when 
requested  by  us. 
•        •        •        *        • 

12.  Section  404.2121  is  revised  to  read 
as  follows: 

§404.2121    Validation  reviews. 

(a)  General.  We  will  conduct  a 
validation  review  of  a  sample  of  the 
claims  for  payment  filed  by  each  State 
VR  agency  or  alternate  participant.  We 
will  conduct  some  of  these  reviews  on 
a  prepayment  basis  and  some  on  a 
pcstpavinent  basis.  We  may  review  a 
specific  claim,  a  sample  of  the  claims, 
or  all  the  claims  filed  by  any  State  VR 
agency  or  alternate  participant,  if  we 
determine  that  such  review  is  nedfessary 
to  ensure  compliance  with  the 
requirements  of  this  subpart.  For  each 
claim  selected  for  review,  the  State  VR 
agency  or  alternate  participant  must 
submit  such  records  of  the  VR  services 
and  costs  for  which  pavTnent  has  been 
requested  or  made  under  this  subpart,  or 
copies  of  such  records,  as  we  may 
require  to  ensure  that  the  services  and 
costs  meet  the  requirements  for 
pavment.  For  claims  for  cases  described 


in  §  404.2101(a),  a  clear  explanation  or 
existing  documentation  which 
demonstrates  how  the  service 
contributed  to  the  individual's 
performance  of  a  continuous  9-month 
period  of  SGA  must  be  provided.  For 
claims  for  cases  described  in 
§  404.2101(b)  or  (c),  a  clear  explanation 
or  existing  documentation  which 
demonstrates  how  the  service  was 
reasonably  expected  to  motivate  or 
assist  the  individual  to  return  to  or 
continue  in  SGA  must  be  provided.  If 
we  find  in  any  prepayment  validation 
review,  that  the  scope  or  content  of  the 
information  is  inadequate,  we  will 
request  additional  information  and  will 
withhold  payTnent  until  adequate 
information  has  been  provided.  The 
State  VR  agency  or  alternate  participant 
shall  permit  us  (including  duly 
authorized  representatives)  access  to, 
and  the  right  to  examine,  any  records 
relating  to  such  services  and  costs.  Any 
review  performed  under  this  section 
will  not  be  considered  an  audit  for 
purposes  of  this  subpart. 

(b)  Purpose.  The  primary  purpose  of 
these  reviews  is — 

(1)  To  ensure  that  the  VR  services  and 
costs  meet  the  requirements  for  pavTnent 
under  this  subpart; 

(2)  To  assess  the  validity  of  our 
documentation  requirements;  and 

(3)  To  assess  the  need  for  additional 
validation  reviews  or  additional 
documentation  requirements  for  any 
State  VR  agency  or  alternate  participant 
to  ensure  compHance  with  the 
requirements  under  this  subpart. 

(c)  Determinations.  In  any  validation 
review,  we  will  determine  whether  the 
VR  services  and  costs  meet  the 
requirements  for  payment  and 
determine  the  amount  of  payment.  We 
will  notify  in  writing  the  State  VR 
agency  or  alternate  participant  of  our 
determination.  If  we  find  in  any 
postpayment  vaUdation  review  that 
more  or  less  than  the  correct  amount  of 
payment  was  made  for  a  claim,  we  will 
determine  that  an  overpajTnent  or 
underpayment  has  occurred  and  will 
notify  the  State  VR  agency  or  alternate 
participant  that  we  will  make  the 
appropriate  adjustment. 

(d)  Appeals.  If  the  State  VR  agency  or 
alternate  participant  disagrees  with  our 
determination  under  this  section,  it  may 
appeal  that  determination  in  accordance 
with  404.2127.  For  purposes  of  this 
section,  an  appeal  must  be  filed  within 
60  days  after  receiving  the  notice  of  our 
determination. 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

Subpart  V— Payments  for  Vocational 
Rehabilitation  Services 

1.  The  authority  citation  for  subpart  V 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1615.  and  1631(d)(1) 
and  (e)  of  the  Social  Security  Act;  42  U.S.C. 
1302, 1382d,  and  1383(d)(1)  and  (e);  sec. 
2344  of  Pub.  L  97-35.  95  Stat  867. 

2.  Section  416.2202  is  amended  by 
revising  paragraph  (b).  by  redesignating 
paragraphs  (c)  through  (n)  as  paragraphs 
(d)  through  (o),  by  adding  a  new 
paragraph  (c),  and  by  revising 
redesignated  paragraphs  (e)  and  (/)  to 
read  as  follows; 

§416.2202    Purpose  and  scope. 

***** 

(b)  Section  416.2204  explains  how 
State  VR  agencies  or  alternate 
participants  may  participate  in  the 
payment  program  under  this  subpart. 

(c)  Section  416.2206  describes  the 
basic  quahfications  for  ahemate 
participants. 

•        •        *         •         * 

(e)  Sections  416.2210  through 
416.2211  describe  when  an  indi\idual 
has  completed  a  continuous  period  of   ' 
SGA  and  when  VR  services  will  be 
considered  to  have  contributed  to  that 
period. 
***** 

(/)  Sections  416.2220  and  416.2221 
describe  the  audits  and  the  prepav-ment 
and  postpayment  validation  reviews  we 
will  conduct. 

***** 

3.  Section  416.2203  is  amended  by 
adding  a  new  definition  of  "Accept  the 
recipient  as  a  client  for  VR  ser\  ices" 
immediately  before  the  definition  of 
"Act"  and  adding  a  new  definition  of 
"Place  the  recipient  into  an  extended 
evaluation  process"  immediately  before 
the  definition  of  "Secretary"  to  read  as 
follows: 

§416.2203    Definitions. 

***** 

Accept  the  recipient  as  a  client  for  VR 
services  means  that  the  State  VR  agency 
determines  that  the  individual  is 
eligible  for  VR  services  and  places  the 
individual  into  an  active  caseload  status 
for  development  of  an  individualized 
written  rehabilitation  program. 
***** 

Place  the  recipient  into  an  extended 
evaluation  process  means  that  the  State 
VR  agency  determines  that  an  extended 
evaluation  of  the  individual's  VR 
potential  is  necessary  to  determine 
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whether  the  individual  is  eligible  for  VR 
ser\-ices  and  places  the  individual  into 
an  extended  evaluation  status. 
***** 

4.  Section  416.2204  is  reused  to  read 
as  follows; 

§416.2204    Participation  by  State  VR 
agencies  or  alternate  participants. 

(a)  General.  In  order  to  participate  in 
the  payment  program  under  this  subpart 
through  its  VR  agency(ies),  a  State  must 
have  a  plan  which  meets  the 
requirements  of  title  I  of  the 
Rehabihtation  Act  of  1973.  as  amended. 
An  alternate  participant  must  have  a 
similar  plan  and  otherwise  qualify 
under  §416.2206. 

(b)  Participation  by  States.  (1)  The 
opportunity  to  participate  through  its 
VR  agency(ies)  with  respect  to  disabled 
or  blind  recipients  in  the  State  will  be 
offered  first  to  the  State  in  accordance 
with  paragraph  (c)  of  this  section,  unless 
the  State  has  notified  us  in  advance 
under  paragraph  (e)(1)  of  this  section  of 
its  decision  not  to  participate  or  to  limit 
such  participation. 

(2)  A  State  with  one  or  more  approved 
VR  agencies  may  choose  to  limit 
participation  of  those  agencies  to  a 
certain  class(es)  of  disabled  or  blind 
recipients.  For  example,  a  State  with 
separate  VR  agencies  for  the  blind  and 
disabled  may  choose  to  limit 
participation  to  the  VR  agency  for  the 
blind.  In  such  a  case,  we  would  give  the 
State,  through  its  VT?  agency  for  the 
blind,  the  opportunity  to  participate 
with  respect  to  blind  recipients  in  the 
State  in  accordance  with  paragraph  (d) 
of  this  section.  We  would  arrange  for  VR 
services  for  disabled  recipients  in  the 
State  through  an  aUernate  participant(s), 
A  State  that  chooses  to  limit 
participation  of  its  VR  agency(ies)  must 
notify  us  in  advance  under  paragraph 
(e)(1)  of  this  section  of  its  decision  to 
limit  such  participation. 

(3)  If  a  State  chooses  to  participate  by 
using  a  State  agency  other  than  a  VR 
agency  with  a  plan  for  VR  services 
approved  under  title  I  of  the 
Rehabihtation  Act  of  1973.  as  amended, 
that  State  agency  may  participate  only 
as  an  alternate  participant. 

(c)  Opportunity  for  participation 
through  State  VR  agencies.  (1)  Unless  a 
State  has  decided  not  to  participate  or 
to  limit  participation,  we  will  give  the 
State  the  opportunity  to  participate 
through  its  VR  agency(ies)  with  respect 
to  disabled  or  blind  recipients  in  the 
State  by  referring  such  recipients  first  to 
the  State  VR  agency(ies)  for  necessary 
VR  services.  A  State,  through  its  VR 
agency(ies),  may  participate  with 
respect  to  any  recipient  so  referred  by 
accepting  the  recipient  as  a  client  for  VR 


services  or  placing  the  recipient  into  an 
extended  evaluation  process  and 
notifying  us  under  paragraph  (c)(2)  of 
this  section  of  such  acceptance  or 
placement. 

(2)(i)  In  order  for  the  State  to 
participate  with  respect  to  a  disabled  or 
blind  recipient  whom  we  referred  to  a 
State  VR  agency,  the  State  VR  agency 
must  notify  the  appropriate  Regional 
Commissioner  (SSA)  in  writing  or 
through  electronic  notification  of  its 
decision  either  to  accept  the  recipient  as 
a  client  for  VR  ser\ices  or  to  place  the 
recipient  into  an  extended  evaluation 
process.  The  notice  must  be  received  by 
the  appropriate  Regional  Commissioner 
(SSA)  no  later  than  the  close  of  the 
fourth»month  following  the  month  in 
w'hich  we  referred  the  recipient  to  the 
State  VR  agency.  If  we  do  not  receive 
such  notice  with  respect  to  a  recipient 
whom  we  referred  to  the  State  VR 
agency,  we  may  arrange  for  VR  services 
for  that  recipient  through  an  alternate 
participant. 

(ii)  In  any  case  in  which  a  State  VR 
agency  notifies  the  appropriate  Regional 
Commissioner  (SSA)  in  writing  within 
the  stated  time  period  under  paragraph 
(c)(2)(i)  of  this  section  of  its  decision  to 
place  the  recipient  into  an  extended 
evaluation  process,  the  State  VR  agency 
also  must  notif>'  that  Regional 
Commissioner  in  writing  upon 
completion  of  the  evaluation  of  its 
decision  whether  or  not  to  accept  the 
recipient  as  a  client  for  VR  services.  If 
we  receive  a  notice  of  a  decision  by  the 
State  VR  agency  to  accept  the  recipient 
as  a  client  for  VR  services  following  the 
completion  of  the  extended  evaluation, 
the  State  may  continue  to  participate 
with  respect  to  such  recipient.  If  we 
receive  a  notice  of  a  decision  by  the 
State  VR  agency  not  to  accept  the 
recipient  as  a  client  for  VR  services 
following  the  completion  of  the 
e.xtended  evaluation,  we  may  arrange  for 
VR  services  for  that  recipient  through  an 
alternate  participant. 

(d)  Opportunity  for  limited 
participation  through  State  VR  agencies. 
If  a  State  has  decided  under  paragraph 
(e)(1)  of  this  section  to  limit 
participation  of  its  \T?  agency(ies)  to  a 
certain  class(es)  of  disabled  or  blind 
recipients  in  the  State,  we  will  give  the 
State  the  opportunity  to  participate  with 
respect  to  such  class(es)  of  disabled  or 
blind  recipients  by  referring  such 
recipients  first  to  the  State  \K 
agency(ies)  for  necessarv'  VR  services. 
The  State,  through  its  VR  agency(ies). 
may  participate  with  respect  to  any 
recipient  so  referred  by  accepting  the 
recipient  as  a  client  for  VR  services  or 
placing  the  recipient  into  an  extended 
evaluation  process  and  notifying  us 


under  paragraph  (c)(2)  of  this  section  of 
such  acceptance  or  placement. 

(e)  Decision  of  a  State  not  to 
participate  or  to  limit  participation.  (1) 
A  State  may  choose  not  to  participate 
through  its  VR  agency(ies)  with  respect 
to  any  disabled  or  blind  recipients  in 
the  State,  or  it  may  choose  to  Umit 
participation  of  its  VR  agency(ies)  to  a 
certain  class(es)  of  disabled  or  blind 
recipients  in  the  State.  A  State  which 
decides  not  to  participate  or  to  limit 
participation  must  provide  advance 
written  notice  of  that  decision  to  the 
appropriate  Regional  Commissioner 
(SSA).  Unless  a  State  specifies  a  later 
month,  a  decision  not  to  participate  or 
to  limit  participation  will  be  effective 
begirming  with  the  third  month 
following  the  month  ifl  which  the  notice 
of  the  decision  is  received  by  the 
appropriate  Regional  Commissioner 
(SSA).  The  notice  of  the  State  decision 
must  be  submitted  by  an  official 
authorized  to  act  for  the  State  for  this 
purpose.  A  State  must  provide  to  the 
appropriate  Regional  Commissioner 
(SSA)  an  opinion  from  the  State's 
Attorney  General,  verifying  the 
authority  of  the  official  who  sent  the 
notice  to  act  for  the  State.  This  opinion 
will  not  be  necessary  if  the  notice  is 
signed  by  the  Governor  of  the  State. 

(2)(i)  If  a  State  has  decided  not  to 
participate  through  its  VR  agency(ies). 
we  may  arrange  for  VR  services  through 
an  alternate  participant(s)  for  disabled 
or  blind  recipients  in  the  State. 

(ii)  If  a  State  has  decided  to  limit 
participation  of  its  VR  agencylies)  to  a 
certain  class(es)  of  disabled  or  blind 
recipients,  we  may  arrange  for  VR 
services  through  an  alternate 
participant(s)  for  the  class(es)  of 
disabled  or  blind  recipients  in  the  State 
excluded  from  the  scope  of  the  State's 
participation. 

(3)  A  State  which  has  decided  not  to 
participate  or  to  Umit  participation  may 
participate  later  through  its  VR 
agencylies)  in  accordance  with 
paragraph  (c)  of  this  section,  provided 
that  such  participation  will  not  conflict 
with  any  previous  commitment  which 
we  may  have  made  to  an  alternate 
participant(s)  under  paragraph  (e)(2)  of 
this  section.  A  State  which  decides  to 
resume  participation  under  paragraph 
(c)  of  this  section,  must  provide  advance 
written  notice  of  that  decision  to  the 
appropriate  Regional  Commissioner 
(SSA).  Unless  a  commitment  to  an 
alternate  participant(s)  requires 
otherwise,  a  decision  of  a  State  to 
resume  participation  under  paragraph 
(c)  of  this  section  will  be  effective 
beginning  with  the  third  month 
following  the  month  in  which  the  notice 
of  the  decision  is  received  by  the 
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appropriate  Regional  Commissioner 
(SSA)  or,  if  later,  v/ixh  a  month  specified 
by  the  State.  The  notice  of  the  State 
decision  must  be  submitted  by  an 
official  authorized  to  act  for  the  State  as 
explained  in  paragraph  (e)(1)  of  this 
section. 

(f)  Use  of  alternate  participants.  The 
Commissioner,  by  written  agreement  or 
contract,  may  arrange  for  VR  services 
through  an  alternate  participant(s}  for 
any  disabled  or  blind  recipient  in  the 
State  with  respect  to  whom  the  State  is 
unwilling  to  participate  through  its  VR 
agency(ies).  In  such  a  case,  we  may  refer 
the  recipient  to  such  alternate 
participant  for  necessary  VR  services. 
The  Commissioner  will  find  that  a  State 
is  unwilling  to  participate  with  respect 
to  any  of  the  following  disabled  or  blind 
recipients  in  that  State: 

(1)  A  disabled  or  blind  recipient 
whom  we  referred  to  a  State  VR  agency 
under  paragraph  (c)  or  (d)  of  this  section 
if  we  do  not  receive  a  notice  within  the 
stated  time  period  under  paragraph 
(c)(2)(i)  of  this  section  of  a  decision  by 
the  VR  agency  either  to  accept  the 
recipient  as  a  client  for  VR  ser\ ices  or 
to  place  the  recipient  into  an  extended 
evaluation  process; 

(2)  A  disabled  or  blind  recipient  with 
respect  to  whom  we  receive  a  notice 
under  paragraph  (c)(2)(ii)  of  this  section 
of  a  decision  by  the  VR  agency  not  to 
accept  the  recipient  as  a  client  for  VR 
services  following  the  completion  of  the 
extended  evaluation; 

(3)  The  class(es)  of  disabled  or  blind 
recipients  excluded  from  the  scope  of 
the  State's  participation  if  the  Slate  has 
decided  to  limit  participation  of  its  VR 
agency(ies);  and 

(4)  All  disabled  or  blind  recipients  in 
the  State  if  the  State  has  decided  not  to 
participate  through  its  VR  agency (ies). 

5,  A  new  §  416.2206  is  added  to  read 

as  follows: 

§416.2206    Basic  qualifications  for 
alternate  participants. 

(a)  General.  We  may  arrange  for  M^ 
services  through  an  alternate  participant 
by  WTitten  agreement  or  contract  as 
explained  in  §  416.2204(f).  An  alternate 
participant  may  be  a  public  or  private 
agency,  organization,  institution  or 
individual  (that  is,  any  entity  whether 
for-profit  or  not-for-profit),  other  than  a 
State  VR  agency. 

(1)  An  alternate  participant  must — 

(i)  Be  licensed,  certified,  accredited, 
or  registered,  as  appropriate,  to  provide 
Mi  services  in  the  State  in  which  it 
provides  services;  and 

(ii)  Under  the  terms  of  the  written 
contract  or  agreement,  have  a  plan 
similar  to  the  State  plan  described  in 


§  416.22G4(a)  which  shall  govern  the 
provision  of  VR  services  to  individuals. 

(2)  We  will  not  use  as  an  ahemate 
participant  any  agency,  organization, 
institution,  or  individual — 

(i)  Whose  hcense,  accreditation, 
certification,  or  registration  is 
suspended  or  revoked  for  reasons 
concerning  professional  comp)etenc8  or 
conduct  or  financial  integrity; 

(ii)  Who  has  surrendered  such  license, 
accreditation,  certification,  or 
registration  f)ending  a  final 
determination  of  a  formal  disciplinary 
proceeding;  or 

(iii)  Who  is  precluded  from  Federal 
procurement  or  nonprocurement 
programs. 

(b)  Standards  for  the  provision  of  VR 
senices.  An  alternate  participant's  plan 
must  provide,  araorg  other  things,  that 
the  provision  of  VR  serv  ices  to 
individuals  will  meet  certain  minimum 
standards,  including,  but  not  limited  to, 
the  following: 

(1)  All  medical  and  related  health 
services  furnished  will  be  prescribed  by, 
or  provided  under  the  formal 
supervision  of,  persons  Ucensed  to 
prescribe  or  supervise  the  provision  of 
these  services  in  the  State; 

(2)  Only  qualified  persormel  and 
rehabihtation  facihties  will  be  used  to 
furnish  VR  services;  and 

(3)  No  personnel  or  rehabilitation 
faciUty  described  in  paragraph  (a)(2)(i), 
(ii),  or  (iii)  of  this  section  will  be  used 
to  provide  VR  services. 

6.  Section  416.2208  is  amended  by 
redesignating  paragraphs  (b)  through  (0 
as  (c)  throu^  (g),  by  adding  a  new 
paragraph  fb),  and  by  revising 
redesignated  paragraphs  (d)  and  (0  to 
read  as  follows: 

§  416.2208    Requirements  for  payment. 

***** 

(b)  The  claim  for  payment  must  be  in 
a  form  prescribed  by  us  and  contain  the 
following  information: 

(1)  A  description  of  each  service 
provided; 

(2)  When  the  service  was  provided; 
and 

(3)  The  cost  of  the  service; 
***** 

(d)  The  VR  services  for  which 
payment  is  being  requested  must  have 
been  provided  under  a  State  plan  for  VR 
services  approved  under  title  I  of  the 
Rehabihtation  Act  of  1973,  as  amended, 
or.  in  the  case  of  an  alternate 
participant,  under  a  negotiated  plan, 
and  must  be  services  that  are  descnbed 
in  §416.2214; 
***** 

(f)  The  State  VR  agency  or  alternate 
participant  must  maintain,  and  provide 


as  we  may  require,  adequate 
documentation  of  all  services  and  costs 
for  all  disabled  or  blind  recipients  with 
respect  to  whom  a  State  VR  agency  or 
alternate  participant  could  potentially 
request  payment  for  services  and  costs 
under  this  subpart;  and 
***** 

7.  Section  416.2209  is  amended  by 
revising  paragraph  (c),  by  removing  the 
word  "and"  at  the  end  of  paragraph  (f), 
by  redesignating  paragraph  (g)  as 
paragraph  (h),  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  416.2209    Responsibility  for  making 
payment  decisions. 

***** 

(c)  Whether  an  individual,  without 
good  cause,  refused  to  continue  to 
accept  VR  services  or  failed  to  cooperate 
in  a  VR  program  for  a  month(s)  after 
October  1984.  and  whether  an 
individual's  disability  or  blindness 
payment  should  be  suspended; 
***** 

(g)  Whether  a  VR  service  is  a  service 
described  in  §  416.2214;  and 

***** 

8.  Section  416.221 1  is  amended  by 
revising  the  introductory  texl,  by 
revising  paragraphs  {a)(i)  and  (a)(2),  and 
by  revising  the  introductory  text  of 
paragraph  [b)(l)  to  read  as  follows: 

§416.2211     Criteria  for  determining  when 
VR  services  will  be  considered  to  have 
contributed  to  a  continuous  period  of  9 
months. 

The  State  VR  agency  or  alternate 
participant  may  be  paid  for  VR  services 
if  such  services  contribute  to  the 
individual's  performance  of  a 
continuous  9-month  period  of  SG.\.  The 
following  criteria  apply  to  individuals 
who  received  more  than  just  evaluation 
services.  If  a  State  VR  agency  or 
alternate  participant  claims  payment  for 
services  to  an  individual  who  received 
only  evaluation  services,  it  must 
establish  that  the  individual's 
continuous  period  or  medical  recovery 
(if  medical  recovery  occurred  before 
completion  of  a  continuous  period) 
would  not  have  occurred  without  the 
services  provided.  In  applying  the 
criteria  below,  we  will  consider  services 
described  in  §416.2214  that  were 
initiated,  coordinated  or  provided, 
including  services  before  October  1, 
1981. 

(a)  •  •  • 

(1)  One  year  or  less.  Any  VT?  services 
which  significantly  motivated  or 
assisted  the  individual  in  returning  to, 
or  continuing  in,  SGA  will  be 
considered  to  have  contributed  to  the 
continuous  period. 
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(2)  More  than  one  year,  (i)  if  the 
continuous  period  was  preceded  by 
transitional  work  activity  (emplojTnent 
or  self-emp!o>Tnent  which  gradually 
evolved,  with  or  without  periodic 
interruption,  into  SGA),  and  that  work 
activity  began  less  than  a  year  after  VR 
services  ended,  any  VR  services  which 
significantly  motivated  or  assisted  the 
indi%idual  in  returning  to.  or  continuing 
in.  SGA  will  be  considered  to  have 
contributed  to  the  continuous  period. 

(ii)  If  the  continuous  penod  was  not 
preceded  by  transitional  work  activity 
that  began  less  than  a  year  after  VR 
services  ended,  VR  senices  will  be 
considered  to  have  contributed  to  the 
continuous  period  only  if  it  is 
reasonable  to  conclude  that  the  work 
activity  which  constitutes  a  continuous 
period  could  not  have  occurred  without 
the  VR  ser\'ices  (e.g.,  training). 

(b)  Continuous  period  ^itn  medical 
recovery  occurring  before  completion. 
(1)  If  an  individual  medically  recovers 
before  a  continuous  period  has  been 
completed.  VR  services  under  paragraph 
(a)  of  this  section  will  not  be  payable 
unless  some  VR  services  contributed  to 
the  medical  recover)-.  VR  services  will 
be  considered  to  have  contributed  to  the 
medical  recovery  if — 
*        •        •        *        * 

9.  Section  416.2213  is  revised  to  read 
as  follows; 

§416.2213    Payment  for  VR  services  In  a 
case  of  VR  refusal. 

(a)  For  purposes  of  tliis  section.  VR 
refusaJ  means  an  individual's  refusal  to 
continue  to  accept  VR  services  or  failure 
to  cooperate  in  such  a  mannbr  as  to 
preclude  the  individual's  successful 
rehabihtation. 

(b)  No  later  than  the  60th  day  after  the 
State  VR  agency  or  alternate  participant 
makes  a  preliminary  Ending  that  an 
individual  refuses  to  continue  to  accept 
M^  services  or  fails  to  cooperate  in  a  VT? 
program,  the  State  VR  agency  or 
alternate  participjant  shall  report  to  the 
appropriate  Regional  Commissioner 
(SSA)  in  writing  such  individual's  Mi 
refusal  so  that  we  may  make  the 
determination  described  in 

§  416.2209(c). 

(c)  Payment  can  be  made  to  a  State  VR 
agency  or  alternate  participant  for  the 
costs  of  VR  services  provided  to  an 
individual  who.  af^er  filing  an 
application  with  the  State  VR  agency  or 
alternate  participant  for  rehabilitation 
ser\'ices.  without  good  cause,  refuses  to 
continue  to  accept  VR  services  or  fails 
to  cooperate  in  such  a  manner  as  to 
preclude  the  individual's  successful 
rehabilitation.  A  State  VR  agency  or 
alternate  participant  may  be  paid, 
subject  to  the  provisions  of  this  subpart. 


for  the  costs  of  VR  services  provided  to 
an  individual  if  the  individual's 
monthly  disability  or  blindness 
pajTnent  has  been  suspended  or 
terminated  for  a  month  or  months  after 
October  1984  because  of  VR  refusal. 

10.  Section  416.2214  is  revised  to  read 
as  follows: 

§416.2214    Services fof  wtiich  paynient 
may  be  made. 

(a)  General.  Pavinent  may  be  made  for 
VT^  services  provided  by  a  State  VR 
agency  in  accordance  with  title  I  of  the 
Rehabihtation  .\c\.  of-1973.  as  amended, 
or  by  an  alternate  participant  under  a 
negotiated  plan,  subject  to  the 
limitations  and  conditions  in  this 
subpart.  VR  services  for  which  payTuent 
may  be  made  under  this  subpart  include 
only  those  services  described  in 
paragraph  (b)  of  this  section  which  are — 

(1)  Necessary'  to  determine  an 
individual's  eligibility  for  VR  services  or 
the  nature  and  scope  of  the  services  to 
be  provided;  or 

(2)  Provided  by  a  State  VR  agency 
under  an  IWRP,  or  by  an  alternate 
participant  under  a  similar  document, 
but  only  if  the  services  could  reasonably 
be  expected  to  motivate  or  assist  the 
individual  in  returning  to.  or  continuing 
in.  SGA. 

(b)  Specific  senices.  Payment  may  be 
made  under  this  subpart  only  for  the 
following  VR  services; 

(1)  An  assessment  for  determining  an 
individual's  eligibility  for  VR  services 
and  vocational  rehabihtation  needs  by 
qualified  personnel,  including,  if 
appropriate,  an  assessment  by  personnel 
skilled  in  rehabilitation  technology,  and 
which  includes  determining — 

(i)  The  nature  and  extent  of  the 
physical  or  mental  impairment(s)  and 
the  resultant  impact  on  the  individual's 
employability; 

(ii)  The  likelihood  that  an  individual 
v\ill  benefit  from  vocational 
rehabilitation  services  in  terms  of 
employability;  and 

(ill)  An  employment  goal  consistent 
with  the  capacities  of  the  individual  and 
employment  opportunities; 

(2)  Counseling  and  guidance, 
including  personal  adjustment 
counseling,  and  those  referrals  and 
other  services  necessary  to  help  an 
individual  secure  needed  services  from 
other  agencies; 

(3)  Physical  and  mental  restoration 
services  necessary  to  correct  or 
substantially  modify  a  physical  or 
mental  condition  which  is  stable  or 
slowly  progressive  and  which 
constitutes  an  impediment  to  suitable 
employment  at  or  ahcr-p  the  SGA  level; 

(4)  Vocational  and  other  training 
services,  including  personal  and 


vocational  adjustment,  books,  tools,  and 
other  training  materials,  except  that 
training  or  training  services  in 
institutions  of  higher  education  will  be 
covered  under  this  section  only  if 
maximum  efforts  have  been  made  by  the 
State  VR  agency  or  alternate  participant 
to  secure  grant  assistance  in  wholg  or  in 
part  from  other  sources; 

(5)  Maintenance  expenses  that  are 
extra  hving  expenses  over  and  above  the 
individual's  normal  Uving  expenses  and 
that  are  Lncirred  solely  because  of  and 
while  the  individual  is  participating  in 
the  VR  program  and  that  are  necessary 
in  order  for  the  individual  to  benefit 
from  other  necessary  VR  services; 

(6)  Travel  and  related  expenses 
necessary  to  transport  an  individual  for 
purpose  of  enabling  the  individual's 
participation  in  other  necessary  VR 
services; 

(7)  Services  to  family  members  of  a 
disabled  or  blind  individual  only  if 
necessary  to  the  successful  vocational 
rehabilitation  of  that  individual; 

(8)  Interpreter  services  and  note- 
taking  services  for  an  individual  who  is 
deaf  and  tactile  interpreting  for  an 
individual  who  is  deaf  and  blind; 

(9)  Reader  services,  rehabilitation 
teaching  services,  note-taking  services, 
and  orientation  and  mobility  services 
for  an  individual  who  is  bUnd; 

(10)  Telecommunications,  sensory, 
and  other  technological  aids  and 
devices; 

(11)  Work-related  placement  services 
to  secure  suitable  employment; 

(12)  Post -employment  services 
necessary  to  maintain,  regain  or  advance 
into  suitable  employment  at  or  above 
the  SGA  level; 

(13)  Occupational  licenses,  tools, 
equipment,  initial  stocks,  and  supplies. 

(14)  Rehabihtation  technology 
services;  and 

(15)  Other  goods  and  services  that  can 
reasonably  be  expected  to  motivate  or 
assist  the  individual  in  returning  to.  or 
continuing  in.  SGA. 

11.  Section  416.2217  is  amended  by 
revising  the  introductory  text  and  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows 

§416.2217    What  costs  will  t>e  paid. 

In  accordance  v\nth  section  1615(d)  of 
the  Social  Security  Act.  the  Secretary 
will  pay  the  State  VR  agency  or  alternate 
participant  for  the  VR  services  described 
in  §416.2214  which  were  provided 
during  the  period  described  in 
§416.2215  and  which  meet  the  criteria 
in  §416.2211.  §416.2212.  or  §416.2213. 
but  subject  to  the  following  limitations; 
«         •         •         •         • 

fb)  The  cost  must  not  have  been  paid 
or  be  payable  from  some  other  source. 
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For  this  p'lrpose,  State  VR  agencies  or 
alternate  participants  will  be  required  to 
seek  pavment  or  ser.ices  from  other 
sources  in  accordance  with  the  "similar 
benefit"  provisions  under  34  CTR  part 
361,  including  making  maximum  efforts 
to  secure  grant  assistance  in  whole  or 
part  from  other  sources  for  training  or 
training  ser\-ices  in  institutions  of 
higher  education.  Alternate  participants 
will  not  be  required  to  consider  State 
VK  services  a  similar  benefit. 

(c)(1)  The  cost  must  be  reasonable  and 
necessary,  in  that  it  complies  with  the 
wntten  cost-contaixunent  policies  of  the 
State  VK  agency  or.  in  the  case  of  an 
alternate  participant,  it  complies  with 
similar  wTitten  policies  estabhshed 
under  a  negotiated  plan.  A  cost  which 
complies  with  these  policies  will  be 
considered  necessary  only  if  the  cost  is 
for  a  VR  service  described  in  §  416.2214. 
The  State  Mi  agency  or  alternate 
participant  must  maintain  and  use  these 
cost-contairjnent  policies,  including 
any  reasonable  and  appropriate  fee 
schedules,  to  govern  the  costs  incurred 
for  all  VR  services,  including  the  rates 
of  pavTnent  for  all  purchased  services, 
for  which  pavinent  will  be  requested 
under  this  subpart.  For  the  purpose  of 
this  subpart,  the  written  cost- 
containment  policies  must  provide 
guidelines  designed  to  ensure — 

(i)  The  lowest  reasonable  cost  for  such 
services:  and 

(ii)  Sufficient  flexibiUty  so  as  to  allow 
for  an  individual's  needs. 

(2)  The  State  VR  agency  shall  submit 
to  us  before  the  end  of  the  first  calendar 
quarter  of  each  year  a  written  statement 
certifying  that  cost-contairunent  policies 
are  in  effect  and  are  adhered  to  in 
procuring  and  providing  goods  and 
services  for  which  the  State  VR  agency 
requests  payment  under  this  subpart. 
Such  certification  must  be  signed  by  the 
State's  chief  financial  official  or  the 
head  of  the  VR  agency.  Each 
certification  must  specify  the  basis  upon 
which  it  is  made,  e.g.,  a  recent  audit  by 
an  authorized  State,  Federal  or  private 
auditor  (or  other  independent 
compliance  review)  and  the  date  of  such 
audit  (or  comphance  review).  In  the 
case  of  an  alternate  participant,  these 
certification  requirements  shall  be 
mcorporated  into  the  negotiated 
agreement  or  contract.  We  may  request 
the  State  VR  agency  or  alternate 
participant  to  submit  to  us  a  copy(ies) 
of  its  speofic  written  cost-containment 
policies  and  procedures  (e.g.,  any 
guidelines  and  fee  schedules  for  a  given 
year),  if  we  determine  that  such 
additional  information  is  necessary  to 
ensure  compliance  with  the 
requirements  of  this  subpart.  The  State 
VR  agency  or  alternate  participant  shall 


provide  such  information  when 
requested  by  us. 

*        •        *        •        • 

12.  Section  416.2221  is  revised  to  read 
as  follows; 

§416.2221    Validation  reviews. 

(a)  General.  We  will  conduct  a 
vahdation  review  of  a  sample  of  the 
claims  for  payment  filed  by  each  State 
VR  agency  or  alternate  participant.  We 
will  conduct  some  of  these  reviews  on 
a  prepayment  basis  and  some  on  a 
postpayment  basis.  We  may  review  a 
specific  claim,  a  sample  of  the  claims, 
or  all  the  claims  filed  by  any  State  VR 
agency  or  alternate  participant,  if  we 
determine  that  such  review  is  necessary 
to  ensure  compliance  with  the 
requirements  of  this  subpart.  For  each 
claim  selected  for  review,  the  State  VR 
agency  or  alternate  participant  must 
submit  such  records  of  the  VR  services 
and  costs  for  which  payment  has  been 
requested  or  made  under  this  subpart,  or 
copies  of  such  records,  as  we  may 
require  to  ensure  that  the  services  and 
costs  meet  the  requirements  for 
pa>Tnent.  For  claims  for  cases  described 
in  §  416.2201(a).  a  clear  explanation  or 
existing  documentation  which 
demonstrates  how  the  service 
contributed  to  the  individual's 
f)€rformance  of  a  continuous  9-month 
period  of  SGA  must  be  provided.  For 
claims  for  cases  descnbed  in 

§  416.2201(b)  or  (c).  a  clear  explanation 
or  existing  documentation  which 
demonstrates  how  the  service  was 
reasonably  expected  to  motivate  or 
assist  the  individual  to  return  to  or 
continue  in  SGA  must  be  provided.  If 
we  find  in  any  prepayment  validation 
review  that  the  scope  or  content  of  the 
information  is  inadequate,  we  will 
request  additional  information  and  will 
withhold  payment  until  adequate 
information  has  been  provided.  The 
Stale  VR  agency  or  alternate  participant 
shall  permit  us  (including  duly 
authorized  representatives)  access  to, 
and  the  right  to  examine,  any  records 
relating  to  such  services  and  costs.  Any 
review  performed  under  this  section 
will  not  be  considered  an  audit  for 
purposes  of  this  subpart. 

(b)  Purpose.  The  primary  purpose  of 
these  reviews  is — 

(1)  To  ensure  that  the  VR  services  and 
costs  meet  the  requirements  for  payment 
under  this  subpart; 

(2)  To  assess  the  validity  of  our 
documentation  requirements;  and 

(3)  To  assess  the  need  for  additional 
validation  reviews  or  additional 
documentation  requirements  for  any 
State  VR  agency  or  alternate  participant 
to  ensure  compliance  with  the 
requirements  under  this  subpart. 


(c)  Determinations.  In  any  validation 
review,  we  will  determine  whether  the 
VR  services  and  costs  meet  the 
requirements  for  pavTnent  and 
determine  the  amount  of  pavTnent.  We 
will  notify  in  writing  the  State  VR 
agency  or  alternate  participant  of  our 
determination.  If  we  find  in  any 
postpavTnent  vahdation  review  that 
more  or  less  than  the  correct  amount  of 
pavTnent  was  made  for  a  claim,  we  will 
determine  that  an  overpayment  or 
underpavTnent  has  occurred  and  will 
notify  the  State  VR  agency  or  alternate 
participant  that  we  will  make  the 
appropriate  adjustment. 

(d)  Appeals.  If  the  State  VR  agency  or 
alternate  participant  disagrees  with  our 
determination  under  this  section,  it  may 
appeal  that  determination  in  accordance 
with  §416.2227.  For  purposes  of  this 
section,  an  appeal  must  be  filed  within 
60  days  after  receiving  the  notice  of  our 
determination. 

[PR  Doc  94-5849  Filed  3-14-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[10  8528] 

RIN  1545-AS12 

Certain  Elections  for  Intangible 
Property 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
procedures  for  making  elections  under 
the  intangibles  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA  '93).  The  regulations  affect 
electing  ta.xpayers  that  acquired 
intangible  property  after  July  25,  1991, 
or  acquired  intangibles  under  a  written, 
binding  contract  that  was  in  effect  on 
August  10,  1993.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  March  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Hufftnan,  (202)  622-3110  (not  a  toll-fi-ee 
number). 
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SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

These  regulations  are  being  issued 
vNithout  prior  notice  and  pubhc 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1425  The 
estimated  annual  burden  per  respondent 
varies  from  30  minutes  to  75  minutes, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  1  hour. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  this 
collection  of  information,  the  accuracy 
of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  pubhshed  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Background 

This  document  contains  amendments 
to  the  hicome  Ta.x  Regulations  (26  CFR 
part  1)  under  sections  197  and  167(f). 
The  amendments  reflect  changes  made 
by  section  13261  of  OBRA  "93. 

Explanation  of  Provisions 

Section  13261  of  OBRA  "93  contains 
provisions  affecting  the  tax  treatment  of 
intangible  property  acquired  after 
August  10.  1993  (the  dale  of  enactment 
of  OBRA  "93).  The  temporary 
regulations  provide  guidance  on  how  to 
make  the  section  13261(g)(2)  election  to 
apply  the  intangibles  provisions  of 
OBR.\  '93  to  property  acquired  after  July 
25,  1991,  and  on  or  before  August  10, 
1993  (retroactive  election)  Once  made, 
the  election  apphes  to  all  property 
acquired  during  this  period  by  the 
taxpayer  or  a  taxpayer  under  common 
control  with  the  electing  taxpayer. 
Common  control  exists  if  the  two 
taxpayers  are  treated  as  a  single 
taxpayer  under  section  41(f)(l!  (A)  or  (B) 
at  any  time  after  August  2,  1993.  and  on 
or  before  the  election  date  as  defmed 
under  these  regulations. 

If  a  corporation  is  a  former  member  of 
a  consohdated  group  and  the  common 
parent  of  that  group  makes  the 
retroactive  election,  the  intangibles 
provisions  of  OBRA  *93  will  apply  to 
property  that  was  acquired  by  the 
former  member  after  July  25.  1991, 
while  it  was  a  member  of  the 
consohdated  group. 


The  regulations  provide  special  rules 
for  partnerships  for  which  a  section  754 
election  was  in  effect.  In  these 
situations,  a  partner  that  obtains  an 
Increased  basis  in  intangibles  held 
through  the  partnership  as  a  resuh  of 
either  section  734(b)  or  743(b)  will  be 
treated  as  if  the  increased  basis  were 
attributable  to  the  partner's  acquisition 
of  a  new  intangible  asset  on  the  date  of 
the  transaction  that  results  in  the  basis 
increase. 

The  regulations  also  provide  guidance 
on  how  a  taxpayer  may  make  the  section 
13261(g)(3)  election  to  apply  prior  law 
to  intangibles  acquired  after  August  10. 
1993.  pursuant  to  a  written  binding 
contract  in  effect  on  August  10,  1993, 
and  at  all  times  thereafter  before  the 
acquisition  (binding  contract  election). 
Only  taxpayers  that  have  not  elected  the 
retroactive  election  may  make  the 
binding  contract  election. 

The  elections  provided  for  in  these 
regulations  generally  must  be  made  on 
the  ta.xpayer's  timely  filed  (including 
extensions)  income  tax  return  for  the 
taxable  year  that  includes  August  10. 
1993.  Transition  rules  are  provided, 
however  for  taxpayers  that  have  filed 
tax  returns  for  the  taxable  year  that 
includes  August  10,  1993.  prior  to  April 
14.  1994. 

The  taxpayer  must  make  the  desired 
election  by  following  the  election 
requirements  under  the  regulations.  An 
attempted  election  made  other  than  at 
the  time  and  in  the  manner  prescribed 
by  the  regulations  is  not  vahd. 

Taxpav^rs  making  the  retroactive 
election  must  conform  all  affected  prior 
years'  returns  to  reflect  the  apphcation 
of  the  intangibles  provisions  of  OBRA 
•93. 

The  regulations  also  provide  special 
rules  for  transfers  of  intangibles  in 
certain  tax-free  tran.sactions.  Under 
these  rules,  a  transferee  is  bound  by  a 
transferor's  retroactive  election  with 
respect  to  any  transferred  intangibles.  In 
cases  where  the  transferor  does  not 
make  the  retroactive  election,  the 
transferee  may  make  the  election.  In 
these  cases,  the  transferor  is  not 
required  to  apply  the  intangibles 
provisions  of  OBR.\  "93  to  the 
transferred  intangibles  (unless  those 
provisions  are  otherwise  applicable), 
and  the  transferee  must  take  into 
account  an  adjustment  with  respect  to 
the  transferred  intangibles  on  account  of 
any  interim  period  during  which  the 
intangibles  provisions  of  OBRA  '93  did 
not  apply  to  the  transferred  intangibles. 
The  adjustment,  which  is  taken  into 
account  in  the  taxable  year  of  the 
acquisition,  is  equal  to  the  difference,  as 
of  the  date  of  the  transfer,  between  the 
sura  of  the  depreciation,  amortization. 


or  other  cost  recovery'  deductions  that 
would  have  been  permitted  for  the 
transferred  intangibles  had  the 
intangibles  provisions  of  OBR.^  '93 
applied  to  the  property  during  the 
interim  period,  and  the  sum  of  the 
depreciation,  amortization,  or  other  cost 
recovery'  deductions  claimed  with 
respect  to  the  intangibles  during  the 
interim  period.  The  transferee  must  also 
make  any  corresponding  basis 
adjustments  to  the  transferred 
intangibles. 

Principles  and  adjustments  similar  to 
those  described  in  the  preceding 
paragraph  (in  the  case  of  a  retroactive 
election  by  the  transferee  where  no 
election  is  made  by  the  transferor)  are 
also  apphed  in  certain  ciroimstances 
with  respect  to  an  electing  former 
member  of  a  non-electing  consolidated 
group. 

Finally,  in  order  for  the  retroactive  or 
binding  contract  elections  to  be  valid, 
the  regulations  prescribe  certain  notice 
requirements  and  require  that  certain 
information  be  included  in  a  written 
election  statement  filed  with  the 
election  year  return  and  any  affected 
amended  returns. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S  C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Piirsuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  temp>orary 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  Huffman.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  [participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 
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Adoption  of  .Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 

are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.197-lT  also  issued  under  26 
use  197(^. 

Par.  2.  Section  1.167(a}-13T  is  added 
to  read  as  follows: 

§  1.167(a|-13T    Certain  elections  for 
Intangible  property  (temporary). 

For  rules  appl\nng  the  elections  under 
section  13261(^1(2)  and  (3)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  to  mtangible  property  described  in 
section  lb:'(f),  see  §  1.197-lT. 

Par.  3.  Section  1.197-lT  is  added 
under  the  heading  "Itemized 
Deductions  for  Individuals  and 
Corporations"  to  read  as  follows: 

§  1.197-lT    Certain  ejections  lof  Intangible 
property  (temporary). 

(a)  In  gfneral  This  section  provides 
rules  for  making  the  two  elections  under 
section  13261  of  the  Omnibus  Budget 
Roconcihation  Act  of  1993  (OBR.^  'QS). 
Paragraph  (c)  of  this  section  provides 
rules  for  making  the  section  13261(gj(2) 
election  (the  retroactive  election)  to 
apply  the  intangibles  provisions  of 
OBR.'\  93  to  property  acquired  after  July 
25,  1991,  and  on  or  before  August  10, 
1993  (the  date  of  enactment  of  OBRA 
■93).  Paragraph  (d)  of  this  section 
provides  rules  for  making  the  section 
13261(g)(3)  election  (binding  contract 
election)  to  apply  prior  law  to  property 
acquired  pursuant  to  a  written  binding 
contract  in  effect  on  August  10. 1993, 
and  at  all  times  thereafter  before  the 
date  of  acquisition.  The  provisions  of 
this  section  apply  only  to  property  for 
which  an  election  is  made  under 
paragraph  (c)  or  (d)  of  this  section. 

(b)  Definitions  and  special  rules — (1) 
Intangibles  provisions  of  OBRA  '93.  The 
intangibles  provisions  of  OBRA  '93  are 
sections  167(f)  and  197  of  the  Internal 
Revenue  Code  (Code)  and  all  other 
pertinent  provisions  of  section  13261  of 
OBRA  '93  (e.g.,  the  amendment  of 
section  1253  in  the  case  of  a  franchise, 
trademark,  or  trade  name). 

(2)  Transition  period  property.  The 
transition  period  property  of  a  taxpayer 
is  any  property  that  was  acquired  by  the 
taxpayer  after  July  25,  1991.  and  on  or 
before  August  10,  1993. 

(3)  Eligible  section  197  intangibles. 
The  eligible  section  197  intangibles  of  a 


taxpayer  are  any  section  197  intangibles 
that— 
(i)  Are  transition  period  nroperty:  and 
(ii)  Qualify  as  amortizable  section  197 
intangibles  (within  the  meaning  of 
section  197(c))  if  an  election  under 
section  13261(g)(2)  of  OBRA  '93  applies. 

(4)  Election  date.  The  election  date  is 
the  date  (determined  after  appUcation  of 
section  7502(a))  on  which  the  taxpayer 
files  the  original  or  amended  return  to 
which  the  election  statement  described 
in  paragraph  (e)  of  this  section  is 
attached. 

(5)  Election  year.  The  election  year  is 
the  taxable  year  of  the  taxpayer  that 
Includes  August  10,  1993. 

(6)  Common  control.  A  taxpayer  is 
under  common  control  with  the  electing 
taxpayer  if,  at  any  time  after  August  2. 
1993,  and  on  or  before  the  election  date 
(as  defined  in  paragraph  (b)(4)  of  this 
section),  the  two  taxpayers  would  be 
treated  as  a  single  taxpayer  under 
section  41(f)(1)  (A)  or  (B). 

(7)  Applicable  convention  for  sections 
197  and  167(f)  intangibles.  For  purposes 
of  computing  the  depreciation  or 
amortization  deduction  allowable  with 
respect  to  transition  period  property 
described  in  section  167(f)  (1)  or  (3J  or 
with  respect  to  eligible  section  197 
intangibles — 

(i)  Property  acquired  at  any  time 
during  the  month  is  treated  as  acquired 
as  of  the  first  day  of  the  month  and  is 
eligible  for  depreciation  or  amortization 
during  the  month;  and 

(ii)  Property  is  not  eUgible  for 
depreciation  or  amortization  in  the 
month  of  disposition. 

(8)  Application  to  adjustment  to  basis 
of  partnership  property  under  section 
734lb)  or  743(b).  Any  increase  in  the 
basis  of  partnership  property  under 
section  734(b)  (relating  to  the  optional 
adjustment  to  basis  of  undistributed 
partnership  property)  or  section  743(b) 
(relating  to  the  optional  adjustment  to 
the  basis  of  partnership  property)  will 
be  taken  into  account  under  this  section 
by  a  partner  as  if  the  increased  portion 
of  the  basis  were  attributable  to  the 
partner's  acquisition  of  the  underhung 
partnership  property  on  the  date  the 
distribution  or  transfer  occurs.  For 
example,  if  a  section  754  election  is  in 
effect  and.  as  a  result  of  its  acquisition 
of  a  partnership  interest,  a  taxpayer 
obtains  an  increased  basis  in  an 
intangible  held  through  the  partnership, 
the  increased  portion  of  the  basis  in  the 
intangible  will  be  treated  as  an 
intangible  asset  newly  acquired  by  that 
taxpayer  on  the  date  of  the  transaction. 

(9)  former  member.  A  former  member 
of  a  consolidated  group  is  a  corporation 
that  was  a  member  of  the  consolidated 
group  at  any  time  after  July  25,  1991, 


and  on  or  before  August  2,  1993,  but 
that  is  not  under  common  control  with 
the  common  parent  of  the  group  for 
purposes  of  paragraph  (c)(l)(ii)  of  this 
section. 

(c)  Retroactive  election — (1)  Effect  of 
election — (i)  On  taxpayer.  Except  as 
provided  in  paragraph  (c)(l)(v)  of  this 
section,  if  a  taxpayer  makes  the 
retroactive  election,  the  intangibles 
provisions  of  OBR.A  "93  will  apply  to  all 
the  taxpayer's  transition  period 
property.  Thus,  for  example,  section  197 
will  apply  to  all  the  taxpayer's  eligible 
section  197  intangibles. 

(ii)  On  taxpayers  under  common 
control.  If  a  taxpayer  makes  the 
retroactive  election,  the  election  applies 
to  each  taxpayer  that  is  under  common 
control  with  the  electing  taxpayer.  If  the 
retroactive  election  applies  to  a  taxpayer 
under  common  control,  the  intangibles 
provisions  of  OBRA  '93  apply  to  that 
taxpayer's  transition  period  property  in 
the  same  manner  as  if  that  taxpayer  had 
itself  made  the  retroactive  election. 
However,  a  retroactive  election  that 
applies  to  a  non-electing  taxpayer  under 
common  control  is  not  treated  as  an 
election  by  that  taxpayer  for  purposes  of 
re-applying  the  rule  of  this  paragraph 
(c)(l)(ii)  to  any  other  taxpayer. 

(iii)  On  fonner  members  of 
consolidated  group.  A  retroactive 
election  by  the  corrmion  parent  of  a 
consolidated  group  applies  to  transition 
period  property  acquired  by  a  former 
member  while  it  was  a  member  of  the 
consolidated  group  and  continues  to 
apply  to  that  property  in  each 
subsequent  consolidated  or  separate 
return  year  of  the  former  member. 

(iv)  On  transferred  assets — (A)  In 
general.  If  property  is  transferred  in  a 
transaction  described  in  paragraph 
(c)(l)(iv)(C)  of  this  section  and  the 
intangibles  provisions  of  OBRA  '93 
applied  to  such  property  in  the  hands  of 
the  transferor,  the  property  remains 
subject  to  the  intangibles  provisions  of 
OBRA  '93  with  respect  to  so  much  of  its 
adjusted  basis  in  the  hands  of  the 
transferee  as  does  not  exceed  its 
adjusted  basis  in  the  hands  of  the 
transferor.  The  transferee  is  not  required 
to  apply  the  intangibles  provisions  of 
OBRA  '93  to  any  other  transition  period 
property  that  it  owns,  however,  unless 
such  provisions  are  otherwise 
applicable  under  the  rules  of  this 
parasraph  (c)(1). 

(B)  Transferee  election.  If  property  is 
transferred  in  a  transaction  described  in 
paragraph  (c)(l)(iv)(C)(J)  of  this  section 
and  the  transferee  makes  the  retroactive 
election,  the  transferor  is  not  required  to 
apply  the  intangibles  provisions  of 
OBR,^  '93  to  any  of  its  transition  period 
property  (including  the  property 
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transferred  to  the  transferee  in  the 
transaction  described  in  paragraph 
(c)(l)(iv)(C)(3)  of  this  section],  unless 
such  provisions  are  otherwise 
applicable  under  the  rules  of  this 
paragraph  (c)(1). 

(C)  Transactions  covered.  This 
paragraph  (c)(l)(iv)  applies  to — 

(1)  Any  transaction  described  in 
section  332,  351.  361.  721,  731.  1031.  or 
1033; and 

[2]  Any  transaction  between 
corporations  that  are  members  of  the 
same  consolidated  group  immediately 
after  the  transaction. 

(D)  Exchanged  basis  property.  In  the 
case  of  a  transaction  involving 
exchanged  basis  property  (e.g..  a 
transaction  subject  to  section  1031  or 
1033)— 

[1]  Paragraph  (c)(l)(iv)(A)  of  this 
section  shall  not  apply;  and 

(2)  If  the  intangities  provisions  of 
OBRA  '93  applied  to  the  property  by 
reference  to  which  the  exchanged  basis 
is  determined  (the  predecessor 
property),  the  exchanged  basis  property 
becomes  subject  to  the  intangibles 
provisions  of  OBRA  '93  with  respect  to 
so  much  of  its  basis  as  does  not  exceed 
the  predecessor  property's  basis. 

(E)  Acquisition  date.  For  purposes  of 
paragraph  (b)(2)  of  this  section 
(definition  of  transition  period 
property),  property  (other  than 
exchanged  basis  property)  acquired  in  a 
transaction  described  in  paragraph 
(c)(l)(iv)(C)(I)  of  this  section  generally 
is  treated  as  acquired  when  the 
transferor  acquired  (or  was  treated  as 
acquiring)  the  property  (or  predecessor 
property).  However,  if  the  adjusted  basis 
of  the  property  in  the  hands  of  the 
transferee  exceeds  the  adjusted  basis  of 
the  property  in  the  hands  of  the 
transferor,  the  property,  with  respect  to 
that  excess  basis,  is  treated  as  acquired 
at  the  time  of  the  transfer.  The  time  at 
which  exchanged  basis  property  is 
considered  acquired  is  determined  by 
applying  similar  principles  to  the 
transferee's  acquisition  of  predecessor 
property. 

(v)  Special  rule  for  property  of  former 
member  of  consolidated  group— (A) 
Intangibles  pro\isions  inapplicable  for 
certain  periods.  If  a  former  member  of 
a  consolidated  group  makes  a 
retroactive  election  pursuant  to 
paragraph  (c)(l)(i)  of  this  section  or  if  an 
election  applies  to  the  former  member 
under  the  common  control  rule  of 
paragraph  (c)(l)(ii)  of  this  section,  the 
intangibles  provisions  of  OBRA  '93 
generally  apply  to  all  transition  period 
property  of  the  former  member.  The 
intangibles  provisions  of  OBRA  '93  do 
not  apply,  however,  to  the  transition 
period  property  of  a  former  member 


(including  a  former  member  that  makes 
or  is  bound  by  a  retroactive  election) 
during  the  period  beginning 
immediately  after  July  25,  1991,  and 
ending  immediately  before  the  earlier 
of— 

(1)  The  first  day  after  July  25.  1991. 
that  the  former  member  was  not  a 
member  of  a  consolidated  group;  or 

[2)  The  first  day  after  July  25,  1991, 
that  the  former  member  was  a  member 
of  a  consolidated  group  that  is  otherwise 
required  to  apply  the  intangibles 
provisions  of  OBR.^  '93  to  its  transition 
period  property  (e.g..  because  the 
common  control  election  under 
paragraph  (c)(l)(ii)  of  this  section 
applies  to  the  group). 

(B)  Subsequent  adjustments.  See 
paragraph  (c)(5)  of  this  section  for 
adjustments  when  the  intangibles 
provisions  of  OBRA  '93  first  apply  to 
the  transition  period  property  of  the 
former  member  after  the  property  is 
acquired. 

(2)  Making  the  election — (i) 
Partnerships.  S  corporations,  estates. 
and  trusts.  Except  as  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  in  the 
case  of  transition  period  property  of  a 
partnership.  S  corporation,  estate,  or 
trust,  only  the  entity  may  make  the 
retroactive  election  for  purposes  of 
paragraph  (c)(l)(i)  of  this  section. 

(ii)  Partnerships  for  which  a  section 
754  election  is  in  effect.  In  the  case  of 
increased  basis  that  is  treated  as 
transition  period  property  of  a  partner 
under  paragraph  fb)(8)  of  this  section, 
only  that  partner  may  make  the 
retroactive  election  for  purposes  of 
paragraph  (c)(l)(i)  of  this  section. 

(lii)  Consolidated  groups.  An  election 
by  the  common  parent  of  a  consolidated 
group  applies  to  members  and  former 
members  as  described  in  paragraphs 
(c)(l)(ii)  and  (iii)  of  this  section.  Further, 
for  purposes  of  paragraph  (c)(l)(ii)  of 
this  section,  an  election  by  the  common 
parent  is  not  treated  as  an  election  by 
any  subsidiary  member.  A  retroactive 
election  cannot  be  made  by  a 
corporation  that  is  a  subsidiary  member 
of  a  consolidated  group  on  August  10, 
1993,  but  an  election  can  be  made  on 
behalf  of  the  subsidiary  member  under 
paragraph  (c)(l)(ii)  of  this  section  (e.g.. 
by  the  common  parent  of  the  group).  See 
paragraph  (c)(l)(iii)  of  this  section  for 
rules  concerning  the  effect  of  the 
common  parent's  election  on  transition 
period  property  of  a  former  member. 

(3)  Time  ana  manner  of  election — (i) 
Time.  In  general,  the  retroactive  election 
must  be  made  by  the  due  date 
(including  extensions  of  time)  of  the 
electing  taxpayer's  Federal  income  tax 
return  for  the  election  year.  If,  however, 
the  taxpayer's  original  Federal  income 


tax  return  for  the  election  year  is  filed 
before  April  14,  1994,  the  election  may 
be  made  by  amending  that  return  no 
later  than  September  12,  1994. 

(ii)  Manner.  The  retroactive  election  is 
made  by  attaching  the  election 
statement  described  in  paragraph  (e)  of 
this  section  to  the  taxpayer's  original  or 
amended  income  tax  return  for  the 
election  year.  In  addition,  the  taxpayer 
must — 

(A)  Amend  any  previously  filed 
return  when  required  to  do  so  under 
paragraph  (c)(4)  of  this  section;  and 

(B)  Satisfy  the  notification 
requirements  of  paragraph  (c)(6)  of  this 
section. 

(iii)  Effect  of  nonconforming  elections. 
An  attempted  election  that  does  not 
satisfy  the  requirements  of  this 
paragraph  (c)(3)  (including  an  attempted 
election  made  on  a  return  for  a  taxable 
year  prior  to  the  election  year)  is  not 
valid. 

(4)  Amended  return  requirements — (i) 
Requirements.  A  taxpayer  subject  to  this 
paragraph  (c)(4)  must  amend  all 
previously  filed  income  tax  returns  as 
necessary  to  conform  the  taxpayer's 
treatment  of  transition  period  property 
to  the  treatment  required  under  the 
intangibles  provisions  of  OBR,^  '93.  See 
paragraph  (c)(5)  of  this  section  for 
certain  adjustments  that  may  be 
required  on  the  amended  returns 
required  under  this  paragraph  (c)(4)  in 
the  case  of  certain  consolidated  group 
member  dispositions  and  tax-free 
transactions. 

(ii)  Applicability.  This  paragraph 
(c)(4)  applies  to  a  taxpayer  if — 

(A)  "The  taxpayer  makes  the 
retroactive  election;  or 

(B)  Another  person's  retroactive 
election  appUes  to  the  taxpayer  or  to 
any  property  acquired  by  the  taxpayer. 

(5)  Adjustment  required  mth  respect 
to  certain  consolidated  group  member 
dispositions  and  tax-free  transactions — 
(i)  Application.  This  paragraph  (c)(5) 
applies  to  transition  period  property  if 
the  intangibles  provisions  of  OBRA  '93 
first  apply  to  the  property  while  it  is 
held  by  the  taxpayer  but  do  not  apply 
to  the  property  for  some  period  (the 
"interim  period")  af^er  the  property  is 
acquired  (or  considered  acquired)  by  the 
taxpayer.  For  example,  this  paragraph 
(c)(5)  may  apply  to  transition  period 
property  held  by  a  former  member  of  a 
consolidated  group  if  a  retroactive 
election  is  made  by  or  on  behalf  of  the 
former  member  but  is  not  made  by  the 
consolidated  group.  See  paragraph 
(c)(l)(v)  of  this  section. 

(ii)  Required  adjustment  to  income.  If 
this  paragraph  (c)(5)  applies,  an 
adjustment  must  be  taken  into  account 
in  computing  taxable  income  of  the 
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taxpayer  for  the  taxable  year  in  which 
the  intangibles  provisions  of  OBRA  "93 
first  apply  to  the  property.  The  amount 
of  the  adjustment  is  equal  to  the 
difference  for  the  transition  period 
property  between — 

(A)  The  sum  of  the  depredation, 
amortization,  or  other  cost  recovery 
deductions  that  the  taxpayer  (and  its 
predecessors)  would  have  been 
permitted  if  the  intangibles  provisions 
of  OBRA  "93  applied  to  the  property 
duringthe  interim  period;  and 

(B)  The  sum  of  the  depreciation, 
amortization,  or  other  cost  recovery 
deductions  that  the  taxpayer  (and  its 
predecessors)  claimed  during  that 
interim  f>eriod. 

(iii)  Required  adjustment  to  basis.  The 
taxpayer  also  must  make  a 
corresponding  adjustment  to  the  basis  of 
its  transition  period  property  to  reflect 
any  adjustment  to  taxable  income  with 
respect  to  the  property  under  this 
paragraph  (c)(5). 

(6)  Notification  requirements — (i) 
Notification  of  commonly  controlled 
taxpayers.  A  taxpayer  that  makes  the 
retroactive  election  must  provide 
written  notification  of  the  retroactive 
election  (on  or  before  the  election  date) 
to  each  taxpayer  that  is  under  common 
control  with  the  electing  taxpayer. 

(ii)  Notification  of  certain  former 
members,  former  consolidated  groups, 
and  transferees.  This  paragraph  (c)(6)(ii) 
applies  to  a  common  parent  of  a 
consolidated  group  that  makes  or  is 
notified  of  a  retroactive  election  that 
applies  to  transition  period  property  of 
a  former  member,  a  corporation  that 
makes  or  is  notified  of  a  retroactive 
election  that  affects  any  consolidated 
group  of  which  the  corporation  is  a 
former  member,  or  a  taxpayer  that 
makes  or  is  notified  of  a  retroactive 
election  that  applies  to  transition  period 
property  the  taxpayer  transfers  in  a 
transaction  described  in  paragraph 
(c)(l)(iv)(C)  of  this  section.  Such 
common  parent,  former  member,  or 
transferor  must  provide  written 
notification  of  the  retroactive  election  to 
any  affected  former  member, 
consolidated  group,  or  transferee.  The 
written  notification  must  be  provided 
on  or  before  the  election  date  in  the  case 
of  an  election  by  the  common  parent, 
former  member,  or  transferor,  and 
within  30  days  of  the  election  date  in 
the  case  of  an  election  by  a  person  other 
than  the  common  parent,  former 
member,  or  transferor. 

(7)  Revocation.  Once  made,  the 
retroactive  election  may  be  revoked  only 
with  the  consent  of  the  Commissioner. 

(8)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c). 


Example  1.  (i)  X  is  a  partnership  with  5 
equal  partners,  A  through  E.  X  acquires  in 
1989,  as  its  sole  asset,  intangible  asset  M.  X 
has  a  section  754  election  in  effect  for  ail 
relevant  years.  F,  an  unrelated  individual, 
purchases  A's  entire  interest  in  the  X 
partnership  in  January  1993  for  $700.  At  the 
time  of  F's  purchase,  X's  inside  basis  for  M 
is  S2.000,  and  its  fair  market  value  is  53,500. 

(ii)  Under  section  743(b),  X  makes  an 
adjustment  to  increase  F's  basis  in  asset  M  by 
S300,  the  difference  between  the  allocated 
purchase  price  and  M's  inside  basis  (S700  - 
$400  =  $300).  Under  paragraphs  fb)(8)  and 
(c)(2)(ii)  of  this  section,  if  F  makes  the 
retroactive  election,  the  section  743fb)  basis 
increase  of  $300  in  M  is  an  amortizable 
section  197  Intangible  even  though  asset  M 
Is  not  an  amortizable  section  197  intangible 
in  the  hands  of  X.  F's  increase  in  the  basis 
of  asset  M  is  amortizable  over  15  years 
beginning  with  the  month  of  F's  acquisition 
of  the  partnership  interest.  With  respect  to 
the  remaining  $400  of  basis,  F  is  treated  as 
stepping  into  A's  shoes  and  continues  .^'s 
amortization  (if  any)  in  asset  M.  F's 
retroactive  election  applies  to  ail  other 
intangibles  acquired  by  F  or  a  taxpayer  under 
common  control  with  F. 

Example  2.  A,  a  calendar  year  taxpayer,  is 
under  common  control  with  B,  a  June  30 
fiscal  year  taxpayer.  A  files  its  original 
election  j-ear  Federal  income  tax  re^am  on 
March  15, 1994.  and  does  not  make  either  the 
retroactive  election  or  the  binding  contract 
election.  B  files  its  election  year  tax  return  on 
September  15. 1994,  and  makes  the 
retroactive  election.  B  is  required  by 
paragraph  (c)(6)(i)  of  this  section  to  notify  A 
of  its  election.  Even  though  A  had  already 
filed  its  election  year  return,  A  is  bound  by 
B's  retroactive  election  under  the  common 
control  rules.  Additionally,  if  A  had  made  a 
binding  contract  election,  it  would  have  been 
negated  by  B's  retroactive  election.  Because 
of  B's  retroactive  election,  A  must  comply 
with  the  requirements  of  this  paragraph  (c), 
and  file  amended  returns  for  the  election  year 
and  any  affected  prior  years  as  necessary  to 
conform  the  treatment  of  transition  period 
property  to  the  treatment  required  under  the 
intangibles  provisions  of  OBRA  '93. 

Example  3.  (i)  P  and  Y,  calendar  year 
taxpayers,  are  the  common  parents  of 
unrelated  calendeir  year  consolidated  groups. 
On  August  15,  1991,  S,  a  subsidiary  member 
of  the  P  group,  acquires  a  section  197 
intangible  with  an  unadjusted  basis  of  $180. 
Under  prior  law,  no  amortizaticn  or 
depreciation  was  allowed  with  respect  to  the 
acquired  intangible.  On  November  1, 1992,  a 
member  of  the  Y  group  acquires  the  S  stock 
in  a  taxable  transaction.  On  the  P  group's 
1993  consolidated  return,  P  makes  the 
retroactive  election.  The  P  group  also  files 
amended  returns  for  its  affected  prior  years. 
Y  does  not  make  the  retroactive  election  for 
the  Y  group. 

(ii)  Under  paragraph  (c)(l)(iii)  of  this 
section,  a  retroactive  election  by  the  common 
parent  of  a  consolidated  group  applies  to  all 
transition  period  property  acquired  by  a 
former  member  while  it  was  a  member  of  the 
group.  The  section  197  intangible  acquired 
by  S  is  transition  period  property  that  S,  a 
former  member  of  the  P  group,  acquired 


while  a  member  of  the  P  group.  Thus.  P's 
election  applies  to  the  acquired  asset.  P  must 
notify  S  of  the  election  pursuant  to  paragraph 
(c)(6)(ii)  of  this  section. 

(iii)  S  amortizes  the  unadjusted  basis  of  its 
eligible  section  197  intangible  ($180)  over  the 
15-year  amortization  period  using  the 
applicable  convention  beginning  as  of  the 
first  day  of  the  month  of  acquisition  (August 
1,  1991).  Thus,  the  P  group  amends  its  1991 
consolidated  tax  return  to  take  into  account 
$5  of  amortization  ($180/15  years  x  5/12  year 
=  55)  for  S. 

(iv)  For  1992,  S  is  entitled  to  $12  of 
amortization  (5180/15).  .\ssume  that  under 
§1.1502-76,  $10  of  S's  amortization  for  1992 
is  allocated  to  the  P  group's  consolidated 
return  and  $2  is  allocated  to  the  Y  group's 
return.  The  P  group  amends  its  1992 
consolidated  tax  return  to  reflect  the  $10 
deduction  for  S.  The  Y  group  must  amend  its 
1992  return  to  reflect  the  52  deduction  for  S. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  the  retroactive 
election  is  made  for  the  Y  group,  not  for  the 
P  group. 

(ii)  The  Y  group  amends  its  1992 
consolidated  return  to  claim  a  section  197 
deduction  of  $2  ($180/15  years  x  2/12  vear 
=  52)  for  S. 

(iii)  Under  paragraph  (c)(l)(ii)  of  this 
section,  the  retroactive  election  by  Y  applies 
to  all  transition  pwriod  property  acquired  by 
S  However,  under  paragraph  (c)(l)(v)(A)  of 
this  section,  the  intangibles  provisions  of 
OBRA  '93  do  not  apply  to  S's  transition 
period  property  during  the  period  when  it 
held  such  property  as  a  member  of  P  group. 
Instead,  these  provisions  become  applicable 
to  S's  transition  period  property  beginning  on 
November  1.  1992.  when  S  becomes  a 
member  of  Y  group. 

(iv)  Because  the  P  group  did  not  make  the 
retroactive  election,  there  is  an  interim 
period  during  which  the  intangibles 
provisions  of  OBR.A  '93  do  not  apply  to  the 
asset  acquired  by  S.  Thus,  under  paragraph 
(c)(5)  of  this  section,  the  Y  group  must  take 
into  account  in  computing  taxable  income  in 
1992  an  adjustment  equal  to  the  difference 
between  the  section  197  deduction  that 
would  have  been  permitted  if  the  intangibles 
provisions  of  OBRA  '93  applied  to  the 
property  for  the  interim  period  (i.e.,  the 
period  for  which  S  VN-as  included  in  the  P 
group's  1991  and  1992  consolidated  returns) 
and  any  amortization  or  depreciation 
deductions  claimed  by  S  for  the  transferred 
intangible  for  that  period.  The  retroactive 
election  does  not  affect  the  P  group,  and  the 
P  group  is  not  required  to  amend  its  returns. 

Example  5.  The  facts  are  the  same  as  in 
Example  3.  except  that  both  P  and  Y  make 
the  retroactive  election.  P  must  notify  S  of  its 
election  pursuant  to  paragraph  (c)(6)(ii)  of 
this  section.  Further,  both  the  P  and  Y  groups 
must  file  amended  returns  for  affected  prior 
years.  Because  there  is  no  period  of  time 
during  which  the  intangibles  provisions  of 
OBRA  '93  do  not  apply  to  the  asset  acquired 
by  S,  the  Y  group  is  permitted  no  adjustment 
under  paragraph  (c)(5)  of  this  section  for  the 
asset. 

(d)  Binding  contract  election — (1) 
General  rule — (i)  Effect  of  election.  If  a 
taxpayer  acquires  property  pursuant  to 
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a  written  binding  contract  in  effect  on 
August  10.  1993.  and  at  all  times 
thereafter  before  the  acquisition  (an 
eligible  acquisition)  and  makes  the 
binding  contract  election  with  respect  to 
the  contract,  the  law  in  effect  prior  to 
the  enactment  of  OBRA  '93  v\ill  apply 
to  all  property  acquired  pursuant  to  the 
contract.  A  separate  binding  contract 
election  must  be  made  with  respect  to 
each  eligible  acquisition  to  which  the 
law  in  effect  prior  to  the  enactment  of 
OBRA  '93  is  to  apply. 

(ii)  Taxpayers  subject  to  retroactive 
election.  A  taxpayer  may  not  make  the 
binding  contract  election  if  the  taxpayer 
or  a  person  under  common  control  with 
the  taxpayer  makes  the  retroactive 
election  under  paragraph  (c)  of  this 
section. 

(iii)  Revocation.  A  binding  contract 
election,  once  made,  may  be  revoked 
only  with  the  consent  of  the 
Commissioner. 

(2)  Time  and  manner  of  election — (i) 
Time.  In  general,  the  binding  contract 
election  must  be  made  by  the  due  date 
(including  extensions  of  time)  of  the 
electing  taxpayer's  Federal  income  tax 
return  for  the  election  year.  If.  however, 
the  taxpayer's  original  Federal  income 
tax  return  for  the  election  year  is  filed 
before  April  14.  1994,  the  election  may 
be  made  by  amending  that  return  no 
later  than  September  12.  1994. 

(ii)  Manner.  The  binding  contract 
election  is  made  by  attaching  the 
election  statement  described  in 
paragraph  (e)  of  this  section  to  the 
taxpayer's  original  or  amended  income 
tax  return  for  the  election  year. 

(iii)  Effect  of  nonconformmg  election. 
An  attempted  election  that  does  not 
satisfv'  the  requirements  of  this 
paragraph  (d)(2)  is  not  valid. 

(e)  Election  statement — (1)  Filing 
requirements.  For  an  election  under 
paragraph  (c)  or  (d)  of  this  section  to  be 
valid,  the  electing  taxpayer  must: 

(i)  File  (with  its  Federal  income  tax 
return  for  the  election  year  and  wilh  any 
affected  amended  returns  required 
under  paragraph  (c)(4)  of  this  section)  a 
written  election  statement,  as  an 
attachment  to  Form  4562  (Depreciation 
and  Amortization),  that  satisfies  the 
requirements  of  paragraph  (e)(2)  of  this 
section;  and 

(ii)  Forward  a  copy  of  the  election 
statement  to  the  Statistics  Branch 
(QAM:S:6111).  IRS  Ogden  Service 
Center.  ATTN:  Chief.  Statistics  Branch, 
P.O.  Box  9941.  Ogden.  UT  84409. 

(2)  Content  of  the  election  statement 
The  wTJtten  election  statement  must 
include  the  information  in  paragraphs 
{e)(2)  (i)  through  (vi)  and  (ix)  of  this 
section  in  the  case  of  a  retroactive 
election,  and  the  information  in 


paragraphs  (e)(2)  (i)  and  (vii)  through 
(ix)  of  this  section  in  the  case  of  a 
binding  contract  election.  The  required 
information  should  be  arranged  and 
identified  in  accordance  with  the 
following  order  and  numbering 
system — 

(i)  The  name,  address  and  taxpayer 
identification  number  (TIN)  of  the 
electing  taxpayer  (and  the  common 
parent  if  a  consolidated  return  is  filed). 

(ii)  A  statement  that  the  taxpayer  is 
making  the  retroactive  election. 

(iii)  Identification  of  the  transition 
period  property  affected  by  the 
retroactive  election,  the  name  and  TIN 
of  the  person  from  which  the  property 
was  acquired,  the  manner  and  date  of 
acquisition,  the  basis  at  which  the 
property  was  acquired,  and  the  amount 
of  depreciation,  amortization,  or  other 
cost  recovery  under  section  167  or  any 
other  provision  of  the  Code  claimed 
v^ith  respect  to  the  prop)€rty. 

(iv)  Identification  of  each  taxpayer 
under  common  control  (as  defined  in 
paragraph  (b)(6)  of  this  section)  with  the 
electing  taxpayer  by  name.  TIN.  and 
Internal  Revenue  Service  Center  where 
the  taxpayer's  income  tax  return  is  filed. 

(v)  If  any  persons  are  required  to  be 
notified  of  the  retroactive  election  under 
paragraph  (c)(6)  of  this  section, 
identification  of  such  persons  and 
certification  that  wTitten  notification  of 
the  election  has  been  provided  to  such 
persons. 

(vi)  A  statement  that  the  transition 
period  property  being  amortized  under 
section  197  is  not  subject  to  the  anti- 
chuming  rules  of  section  197(f)(9). 

(vii)  A  statement  that  the  taxpayer  is 
making  the  binding  contract  election. 

(viii)  Identification  of  the  property 
affected  by  the  binding  contract 
election,  the  name  and  TIN  of  the 
person  from  which  the  property  was 
acquired,  the  manner  and  date  of 
acquisition,  the  basis  at  which  the 
property  was  acquired,  and  whether  any 
of  the  property  is  subject  to  depreciation 
under  section  167  or  to  amortization  or 
other  cost  recovery  under  any  other 
provision  of  the  Code. 

(ix)  The  signature  of  the  taxpayer  or 
an  individual  authorized  to  sign  the 
taxpayer's  Federal  income  tax  return. 

(f)  Effective  date.  These  regulations 
are  effective  March  15,  1994 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows; 

Authority:  26  U.S.C  7805 


§  602.101(c)    [AmencJed] 

Par.  5.  Section  602.101(c)  is  amended 
by  adding  an  entry  numerical  order  to 
the  table  to  read  as  follows: 
'•:.197-lT.   .   .   .  1545-1425". 

Dated:  March  2.  1994 
Margaret  Milner  Richardson. 
Commissioner  of  Internal  Revvnue. 

Approved: 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury 
(PR  Doc  94-5984  Filed  3-10-94;  3:04  pm] 
BtLUNO  CODE  «83&-01-(> 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  of 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  April  1994, 
and  to  multiemployer  plans  with 
valuation  dates  in  April  1994.  The  effect 
of  these  amendments  is  to  advise  the 
public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  April  1,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington.  DC 
20005.  (202)  326-4024  (202-326-4179 
for  TTY  and  TDD).  (Thcoe  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  April  1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619,  the  "single-employer 
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regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemplover  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c).  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  'benefit  Uabilities",  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabifities,  although  this  is  not 
required).  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a).  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  imder 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  aimuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  April  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  April  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  6.20%  for  the  first  25  years 
followir,g  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.75%  for 
the  period  during  which  benefits  are  in 
pay  status  and  4.0%  during  the  period 
preceding  the  benefit's  placement  in  pay 
status.  (ERISA  section  205(g)  and 


Internal  Revenue  Code  section  417(e) 
provide  that  provide  sector  plans 
valuing  lump  sums  under  $25,000  must 
use  interest  assumptions  at  least  as 
generous  as  those  used  by  the  PBGC  for 
valuing  lump  sums  (and  for  lump  sum.s 
e.xceeding  $25,000  are  restricted  to 
120%  of  the  PBGC  interest 
assumptions).)  The  above  annuity 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for  March 
1994)  of  .40  percent  for  the  first  25  year 
following  the  valuation  date  are 
otherwise  unchanged;  the  lump  sum 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for  March 
1994)  of  .25  percent  of  the  period  during 
which  benefits  are  in  pay  status  and  are 
otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  prompdy  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  April  1994, 
and  in  multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  April  1994,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  rates  and  factors  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

■The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866.  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 


issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29.  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  261 9— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(bM3), 
1341.  1344,  1362. 

2.  In  appendix  B,  Rate  Set  6  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  Table  I  is  amended 
by  revising  both  references  to  "2619.43" 
to  read  "2619.49",  and  the  introductory 
text  of  both  tables  is  republished  for  the 
convenience  of  the  reader. 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v<^-  (as  defined  in  §  2619.49(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  fb)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums  (including  the 
return  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  I'l  set  out  in  Table  I 
hereof  as  follows; 

(1)  For  benefits  for  which  the  participant, 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<y<ni), 
interest  rate  /i  shall  apply  from  the  valuation 
date  for  a  pieriod  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<>-ln/+nj).  interest  rate  h  shall  apply  from 
the  valuation  date  for  a  period  of  y-ri;  years, 
interest  rate  ii  shall  apply  for  the  following 
O;  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4]  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>n/-»-nj).  interest  rate  ij  shall  apply  from  the 
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valuation  date  for  a  period  oi y-  n/-  ri: 
years,  interest  rate  i^  shall  apply  for  the 
following  n>  years,  interest  rate  //  shall  apply 


for  the  following  n,  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

Table  I 

[Lump  Sum  Valuations] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


"/ 


02 


4-1-94 


5-1-94 


4.75 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  t!;e  form  v*"  (as  defined  in  §  2619.49(b)(1)] 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  Table  II  hereof. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  J;,  12,  *   *   *,  and  referred  to 

Table  II 

[Annuity  Valuations] 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  ttie  month — 


The  values  of  /,  are: 


for  f= 


for  (- 


for  f» 


April  1994 


.0620 


1-25 


0525 


>25 


N/A 


N/A 


PART  267&-[AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 
1399(c)(1)(D),  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  6  is  added 

to  Table  I,  and  a  new  enfr\-  Is  added  to 
Table  II,  as  set  forth  below.  The 
introductory'  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2676 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  Vo-(as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §2676  13  (b)  through  (i)  and  in 
deterraining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  i,  prescribed  in  Table  I  hereof 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

Table  I 

[Lump  Sum  Valuations] 


(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<yin/], 
interest  rate  /;  shall  apply  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n;<><n/+ni),  interest  rate  jj  shall  apply  from 
the  valuation  date  for  a  period  of  y-  n;  years, 
interest  rate  i/  shall  apply  for  the  following 
Hi  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>ni-^n2).  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y-  /i/  -  ni 
years,  interest  rate  i:  shall  apply  for  the 
following  f);  years,  interest  rate  ii  shall  apply 
for  the  following  /)/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Rate  set 


For  plans  wth  a 
date 


valuation 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n, 


4-1-94 


5-1 -S4 


475 


400 


400 


4.00 
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Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  i'^^-  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  /,  prescribed  in  the  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  //,  i:,  *  *   *,  and  referred  to 

Table  II 

[Annuity  Valuatxxis) 


generally  as  /,)  assumed  to  be  in  effect 
between  sp>ecified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


The  values  of  I,  are: 


Fof  valuation  dates  occurring  in  the  month — 


for  f= 


for  h 


for  f= 


April  1994 


.0620 


1-25 


.0525 


>25 


N/A 


N/A 


Issued  in  Washington,  DC,  on  this  10th  day 
of  March  1994. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  94-5968  Filed  3-14-94;  8:45  am) 

BIUJNO  COO€  770S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM], 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY;  OS.M  is  approving  a  proposed 
amendment  to  the  North  Dakota 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  "North 
Dakota  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
consists  of  changes  to  provisions  of 
North  Dakota's  rules  concerning  permit 
application  requirements,  permit 
application  approval,  transportation 
facility  plans,  performance  standards 
regarding  impoundment  stability,  bald 
and  golden  eagles,  and  coal  mine  waste 
impoundments.  The  amendment  is 
intended  to  revise  the  North  Dakota 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

EFFECTIVE  DATE:  March  15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett,  telephone  (307)  261-5776. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  Public  Service 
Commission  and  Industrial 
Commission.  General  background 
information  on  the  North  Dakota 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments,  • 
and  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15,  1980  Federal  Register  (45 
FR  82214).  Subsequent  actions 
concerning  North  Dakota's  program  and 
program  amendments  can  be  found  at 
30  CFR  934.15  and  934.16. 

n.  Proposed  Amendment 

By  letter  dated  April  21,  1993 
(Administrative  Record  No.  ND-P-01), 
-North  Dakota  submitted  a  proposed 
amendment  ("Amendment  X\TI")  to  its 
permanent  program  pursuant  to 
SMCRA.  North  Dakota  proposed  this 
amendment:  (1)  In  response  to  program 
amendments  required  at  30  CFR  Part 
934.16  (m),  (o),  (p),  (q),  (r),  (s),  (t),  &  (v], 
codified  in  the  January  9,  1992,  Federal 
Register  (57  FR  827);  (2)  to  pronde 
minor  editorial  revisions,  and  (3)  to 
propose  a  State  initiative  to  delete  a 
requirement  that  the  Commission 
approve  subsoil  respreading  prior  to  the 
redistribution  of  topsoil  by  the  operator. 

OSM  published  a  proposed  rule  in  the 
May  19, 1993,  Federal  Register  (59  FR 
29153)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  its  adequacy 
(Administrative  Record  No.  NT)-P-7). 
The  public  comment  period  ended  June 
18, 1993.  No  substantive  comments 
were  received.  The  public  hearing, 
scheduled  for  June  14, 1993,  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 


During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
proposed  provisions  of  the  North  Dakota 
Administrative  Code  (NTIAC)  69-05.2- 
10-03(1)  regarding  permit  denial  for 
unpaid  civil  penalties  for  certain 
violations.  OSM  notified  North  Dakota 
of  the  concerns  by  letter  dated  October 
6. 1993  (Administrative  Record  No.  ND- 
P-10).  North  Dakota  responded  in  a 
letter  dated  November  23,  1993.  by 
submitting  revisions  to  its  proposed 
program  amendment  at  NDAC  69—05.2- 
10-03(l)(a)  (Administrative  Record  No. 
ND-P-11)  that  would  require  that  the 
Commission  not  issue  a  permit  if  there 
are  delinquent  civil  penalties  under  the 
North  Dakota  Century  Code  (NDCC) 
sections  38-14.1-32  and  38-12. 1-08, 
SMCI^A,  or  any  law  or  rale  in  any  state 
enacted  under  federal  law  or  regulation 
pertaining  to  air  or  water  environmental 
protection,  incurred  in  connection  with 
any  surface  coal  mining  and  reclamation 
operation.  OSM  then  reopened  the 
pubUc  comment  period  in  the  December 
8,  1993,  Federal  Register  (58  FR  64528); 
Admini.strative  Record  No.  ND-P-12). 
The  public  comment  period  closed  on 
December  23, 1993. 

III.  Director's  Findings 

Set  fortii  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732,17,  are  the  Director's 
findings  concerning  the  proposed  North 
Dakota  program  amendment  as 
submitted  on  April  21,  1993,  and 
revised  on  November  23,  1993. 

I .  Pro\isions  Not  Discussed 

North  Dakota  proposes  a  few  non- 
substantive editorial  revisions  to  certain 
of  its  rules.  Because  these  proposed 
revisions  to  its  previously  approved 
rules  are  non-substantive  in  nature,  the 
Director  finds  that  these  proposed 
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revisions  are  not  inconsistent  with  or 
less  effective  than  iha  Federal 
regulations,  and  is  approving  the 
proposed  non-substantive  editorial 
revisions. 

2  Permit  Applications:  List  of  Violation 

Notices 

At  N'DAC  6^-05.2-06-02(3),  North 
Dakota  proposes  to  revise  the 
requirement  that  each  permit 
application  contain  a  "violation  liat"  as 
required  by  MDCC  38-14  l--14(l)[fj  (for 
a  discussion  of  the  referenced  statutory 
provision,  see  57  FT^  807,  811  (January 
9,  1992}).  Under  the  proposed  revision 
to  MDAC  69-05.2-06-02(3),  the  phrase 
"violation  list"  will  be  replaced  by  the 
phrase  "list  of  all  violation  notices." 

In  a  pre\iou8  rulemaking  action 
concerning  the  North  Dakota  program 
(57  PR  807.  812.  January  9.  1992).  OSM 
had  noted  the  term  "violation  notice"  is 
broader  than  and  encompasses  the  terra 
"notice  of  violation"  (N0\1.  For 
Instance,  the  term  "violation  notice,"  as 
defined  in  the  Federal  and  the  North 
Dakota  program,  includes  cessation 
orders,  notices  of  noncompliance,  and 
other  citations,  regardless  of 
terminology,  In  addition  to  NOVs  (see 
citation  above).  OSM  thus  found  that 
the  existing  lang\iage  at  NDAC  69-05,2- 
08-02(3).  by  referencing  the 
requirement  of  NDCX:  38-14  l-14(l)(g) 
for  a  list  of  "notices  of  violation."  was 
not  as  inclusive  as  the  Federal 
regulation  lunguage  at  30  CFR  778  14(c), 
which  requires  a  "list  of  all  violation 
notices."  North  Dakota  now  proposes  to 
revise  the  existing  phrase  so  that  it  is 
substantively  the  same  as  the 
corresponding  phrase  in  the  Federal 
requirement;  i.e.,  the  proposed  revision 
would  i.nterpret  the  statutory  provision 
to  encompass  the  broader  term 
"violation  notice,  "  just  as  the  Federal 
regulation  interprets  SMCRA.  The 
Director  therefore  finds  that  the 
proposed  ptirase  "Ust  of  all  \-iolation 
notices"  is  no  less  effective  than  the 
Federal  regulation  requirement,  and  is 
approving  the  proposed  revision.  For  a 
discussion  of  the  remainder  of  this 
North  Dakota  provision,  the  reader  is 
directed  to  the  earlier  OSM  mlemaking 
action  (57  FR  807,  811;  January  9,  1992; 
Finding  No.  6). 

The  Director  notes  that  the  approval 
of  this  proposed  revision  satisfies  the 
required  amendment  at  30  CFR 
934  16(m)  that  was  placed  on  the  North 
Dakota  program  in  the  earlier 
rulemaking  action  (57  FR  807,  812, 
)anuary  9,  1992),  and  is  herewith 
removing  that  requirement. 


3.  PeriTut  Applications:  Plans  for 
Support  Facilities 

North  Dakota  proposes  to  revise 
NDAC  69-05.2-0^-01(4)  to  require  that 
plans  for  support  facilities  be  sufficient 
to  demonstrate  compliance  with  either 
section  69-05.2-24-08  or  section  69- 
05.2-24-09.  as  applicable.  Section  69- 
05.2-24-08  contains  the  performance 
standards  for  transportation  facilities 
other  than  roads,  while  section  69-05.2- 
24-09  contains  the  performance 
standards  for  support  facilities  and 
utility  installations. 

The  corresponding  Federal 
requirement  at  30  CFR  780.38  requires 
that  plans  for  support  facilities  be 
sufficient  to  demonstrate  comphance 
with  30  CFR  816.181.  This  latter  section 
contains  the  performance  standards  for 
support  facilities,  which,  under  the 
Federal  provisions.  includi.!S  all 
transportation  facilities  other  than  roads 
(see  53  FR  45190,  45197.  November  8, 
1988).  Thus,  North  Dakota's  proposal 
would  require  plans  in  permit 
applications  to  demonsL-ate  compliance 
with  the  equivalent  performance 
standards  as  those  required  by  the 
Federal  rule.  The  Director  finds  that  the 
proposed  rmision  to  ND.AC  69-05.2- 
09-01(4)  is  no  less  effective  than  the 
Federal  regulation  in  meeting  SMCRA's 
requirements  and  is  appro%ing  the 
proposed  change. 

The  Director  notes  that  the  approval 
of  this  provision  satisfies  the  required 
amendment  at  30  CFR  934  16(o)  that 
was  placed  on  the  North  Dakota 
program  in  a  January  9, 1992, 
rulemaking  action  (57  FR  807,  814),  and 
is  herewith  removing  that  requirement. 

4  Permit  Approval/Denial:  Resiew  of 
Violations 

a.  Proposed  Subsection  (1) — Applicable 
Laws 

North  Dakota  proposes  to  revise 
NDAC  69-05.2-10-03  (l)  so  that  it 
would  provide  as  follows; 

1.  The  Com,Tiission  will  not  isFje  the 
perrnit  if  any  surface  coal  mining  and 
reclamatlcn  operation  ownKi  or  controlled 
by  either  tne  applicant  or  by  any  pwrson  who 
owns  or  controls  the  applicant  is  currently  in 
violation  of  ary  law  or  rule  of  this  state, 
ISMCRAl.  or  any  law  or  rule  in  any  state 
enacted  under  Federal  law  or  regulation 
pertaining  to  air  or  water  environmental 
protection.  incurr<>d  in  connection  vsith  any 
surface  coal  mining  and  reclamation 
operation,  or  if  any  of  the  following  are 
outstanding; 

a.  Delinquent  civil  [penalties  under  [NDCXTl 
s«>rtions  38-14.1-32  and  38-12.1-08. 
jSMO^Al.  or  any  lew  or  raie  in  any  state 
enacted  under  ftKJeral  law  or  regulation 
pertaining  to  air  or  water  environmental 
protection.  Incurred  Ln  connection  with  any 


surface  coal  m;ning  and  reclamation 
operation. 

•         •         •         •         • 

d.  Unabated  violations  of  federal  and  state 
laws,  rules,  and  regulations  pertaining  to  air 
or  water  environmental  pjrotection  Incurred 
In  connection  with  any  surface  coal  mining 
and  reclamation  operation. 


In  this  amendment,  the  State 
proposed  changes  to  subsections  (1)  and 
(l)(a). 

The  Federal  rules  at  30  CFR 
773  15(b)(1)  require  that  the  reg^ilatory 
authority  deny  a  permit  if  any  surface 
coal  mining  and  reclaniation  operation 
owned  or  controlled  by  the  applicant  or 
by  any  person  who  owns  or  controls  the 
applicant  is  currently  in  violation  of 
"the  Act  or  any  other  law,  rule  or 
regulation  referred  to  in  this  paragraph," 
as  indicated  by  any  available 
Information,  Including  the  list  of 
violation  notices  submitted  in  the 
permit  application.  Among  the  specified 
violations  are- 
Federal  and  State  failure-to-abate  cessation 
orders,  unabated  Federal  and  State  imminent 
harm  cessation  orders,  delinquent  c1\il 
p»»nalties  issued  pnirsuant  to  section  518  of 
the  Act.  bond  forfeitures  where  violations 
upon  which  the  (brfoitur^s  where  based  have 
not  been  corpected.  delinquent  abandoned 
mine  reclamation  fees,  and  unabated 
violations  of  Federal  and  State  laws,  rules. 
and  regulations  pertaining  to  air  or  water 
environmental  protection  incurred  in 
connection  with  any  surface  coal  mining 
operation  •  •   '. 

The  reference  to  "the  Act"  in  section 
5101c)  of  SMCRA  and  30  CFR 
773.15(b)(lJ  includes  SMCRA.  Its 
Implementing  regulations,  and  all  State 
and  Federal  programs  approved  under 
SMCRA  (see  48  FR  44344.  44389 
(September  28,  1983);  53  FR  38868, 
38882-38883  (October  3,  1988);  see  also 
45  FR  82214.  82223  (December  15. 
1980)  (conditional  approval  of  North 
Dakota  program);  57  FR  807.  816 
(January  9, 1992)).  Similarly,  the 
reference  in  proposed  NT)AC  69-05.2- 
10-03.  subse<tlon  (1),  to  violations  of 
SMCKA  Is  interpreted  to  mean 
violations  of  SMCRA,  its  implementing 
regulations,  and  any  State  or  Federal 
program  approved  pursuant  to  SMCRA. 

Regarding  other  environmental  laws 
and  rules,  the  Stale  proposal  at  NT)AC 
69-05.2-10-03,  subsection  (1),  prohibits 
permit  issuance  for  current  violations  of 
"any  law  or  rule  in  any  state  •   •   • 
pertaining  to  air  or  water  environmental 
protection*   *   *"  (emphasis  added). 
The  Federal  regulation  cited  above 
prtahibits  f>errait  issuance  if  any  surface 
coal  mining  and  reclamation  operation 
owned  or  controlled  by  the  applicant  or 
by  any  p)erson  who  owns  or  controls  the 
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£;pplicant  has  '"unabated  violations  of 
fo.io'al  and  State  laws,  rules,  and 
regulations  pertaining  to  air  or  water 
environmental  protection  •   *   *."Thus 
the  Federal  provision,  unlike  the  State 
proposal,  encompasses  Federal  as  well 
as  State  laws,  rules,  and  regulations. 
However.  OSM  notes  thaV  existing 
rNDAC69-C5.2-10-03(l)(d).  which  is 
not  proposed  fur  revision  and  which  is 
quoted  above,  prohibits  the  Commission 
from  issuing  a  permit  if  there  are 
outstanding  '■  •   *   *  (ulnabated 
violations  of  Federal  and  State  laws. 
rules,  and  regulations  pertaining  to  air 
or  water  environmental  protection 
'   *   *■■  (emphasis  added).  As  a  result, 
even  though  the  proposed  revision  at 
NDAC  69-05.2-10-63(1)  is  less 
inclusive  than  the  Federal  regulation 
requirement  at  30  CFR  773.15(b)(1).  the 
North  Dakota  program  as  proposed 
would  nevertheless  contain  the  same 
requirements  for  prohibiting  permit 
issuance  for  current  violations  of 
Federal  and  State  laws,  rules,  and 
regulations  pertaining  to  air  or  water 
environmental  protection.  Therefore  the 
Director  finds  the  proposed  revision  to 
NDAC  69-05.2-10-03(1)  to  be  no  less 
effective  than  the  Federal  regulation 
requirements,  and  is  approving  the 
proposed  revision. 

b.  Proposed  Subsection  (l)(a)— 
Delinquent  Civil  Penalties 

At  NT)AC  69-05.2-10-03,  subsection 
(l)(a).  North  Dakota  proposes  revisions 
that  would  require  that  the  Commission 
deny  a  permit  if  there  are  outstanding 
delinquent  civil  penalties  under  NDCC 
sections  38-14.1-32  and  38-12.1-08. 
SMCR.\.  or  any  law  or  rule  in  any  State, 
enacted  under  Federal  law  or  regulation, 
pertaining  to  air  or  water  environmental 
protection,  if  incurred  in  connection 
with  a  surface  coal  mining  and 
reclamation  operation. 

The  Federal  rule  at  30  CFR 
778  15(b)(1)  requires  that  the  regulatory 
authonty  deny  a  permit  if,  among  other 
circumstances,  "civil  penalties  issued 
pursuant  to  section  518  of  the  Act"  are 
dehnquent.  The  reference  to  "the  Act" 
includes  SMCR.^,  its  implementing 
regulations,  and  all  State  and  Federal 
programs  approved  under  SMCRA  (see 
48  FR  44344.  44389  (September  28. 
1983).  see  also  53  FR  38868.  38882- 
38883  (October  3.  1988)).  Accordingly, 
the  n  ft'rence  in  the  State  proposal  at 
NDAC  69-05.2-03.  subsection  (l)(a).  to 
delinquent  civil  penalties  under 
SMCR.\  is  interpreted  to  encompass 
civil  penalties  under  SMCR.^.  its 
implementing  regulations,  and  all  State 
and  Federal  programs  approved  under 
SMCRA. 


The  State  proposal  at  NDAC  69-05.2- 
03.  subsection  (11(a).  would  also  require 
permit  denial  if  civil  penalties  under 
'any  law  or  rule  in  any  State  enacted 
under  Federal  law  or  regulation 
pertaining  to  air  or  water  environmental 
protection  .  .  ."  are  delinquent.  In  the 
preamble  to  the  Federal  rule  at  30  CFR 
773.15(b)(1).  OSM  stated; 

OSMRE  intends  to  construe  references  to 
civil  penalties  in  final  §  773.15(b)(1)  as 
referring  only  to  those  civil  penalties  thfit 
arise  fiom  violations  of  the  Act,  its 
imple-Tienting  regulations  and  approved  State 
O!  Federal  programs  *  '  *   *.  Whether  failure 
to  pay  civil  penalties  arising  under  other 
laws  is  co%ered  depends  upon  whether  such 
failure  constitutes  an  unabated  violation  of 
other  law  pertaining  to  air  or  water 
environmental  protcKrtion. 

53  FR  38868. 38882-38883  (October  3. 
1988) 

North  Dakota's  proposal  would  thus 
require  permit  denial  for  at  least  the 
same  delinquencies  as  would  be 
required  by  the  Federal  regulation;  and 
it  could  be  interpreted  to  require  permit 
denial  for  additional  delinquencies 
beyond  those  required  by  the  Federal 
regulation.  In  accordance  with  section 
505(b)  of  SMCRA  and  30  CFR  730  11(b). 
the  State  regulatory  authority  has  the 
discretion  to  impose  land  use  and 
environmental  controls  and  regulations 
of  surface  coal  mining  and  reclamation 
operations  that  are  more  stringent  than 
those  imposed  under  SMCRA  and  the 
Federal  regulations. 

Moreover,  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  environmental  controls 
and  regulations  of  surface  coal  mining 
and  reclamation  operations  for  which 
no  Federal  counterpart  provision  exists. 
Section  505(b)  of  SMCRA  and  30  CFR 
730.11  dictate  that  such  State  provisions 
shall  not  be  construed  to  be  inconsistent 
with  the  Federal  program.  Therefore  the 
Director  finds  that  North  Dakota's 
proposed  revision  to  NDAC  69-05.2- 
10-03(l)(a)  is  not  inconsistent  with  the 
Federal  program  requirements  and  is 
approving  the  proposed  revision. 

The  Director  notes  that  the  approval 
of  the  proposed  provisions  at  NDAC  69- 
05.2-10-03  (1)  and  (l)(a)  (discussed  in 
Finding  Nos.  4a  and  4b  above)  satisfy 
the  requirement  amendment  at  30  CFR 
934.16(q)  that  was  placed  on  the  North 
Dakota  program  in  a  January  9,  1992, 
rulemaking  action  (57  FR  807.  817),  and 
is  herewith  removing  that  requirement. 

5.  Permit  Approval/Denial:  Patterns  of 
Violations 

North  Dakota  proposes  to  revise 
NDAC  69-05.2-10-03.  subsection  (4),  so 
that  it  would  provide,  in  part,  as 
follows: 


Tlifc  Cop.jtj'.ssiou  will  not  issue  a  permit  if 
it  finds  the  applicant,  anyone  who  owns  or 
controls  the  applicant,  or  the  operator 
specified  in  the  application,  controls  or  has 
controlled  surface  mining  and  reclamation 
operations  with  a  demonstrated  pattern  of 
willful  violations  of  any  law  or  rule  of  this 
state.  I5MCRA!.  or  any  state  or  federal 
program  approved  under  iSMCRAl.  of  such 
natuie  and  duration,  and  with  resulting 
irreparabie  damage  to  the  environment  as  to 
indicate  an  intent  not  to  comply  with  those 
laws,  rules  or  programs. 

The  Federal  regulation  at  30  CFR 
773.15(b)(3)  requires  that  the  regulatory 
authority  deny  a  permit  if  it  finds  a 
demonstrated  pattern  of  willful 
violations  of  "the  Act."  As  discussed  in 
Finding  No.  4a  above,  the  reference  to 
"the  Act"  in  section  510(c)  of  SMCRA 
and  30 CFR  773.15(b)(3)  includes 
SMCRA.  its  implementing  regulations, 
and  all  State  and  Federal  programs 
approved  under  SMCRA. 

Similarly,  the  reference  in  proposed 
NDAC  69-05.2-10-03(4)  to  violations  of 
SMCRA  is  interpreted  to  mean 
violations  of  SMCR.^.  its  implementing 
regulations,  and  any  State  or  Federal 
program  approved  pursuant  to  SMCRA- 
When  so  interpreted,  the  proposed 
language  actually  addresses  violations 
of  State  and  Federal  programs  twice, 
since  proposed  NT)AC  69-05.2-10-03(4) 
refers  to  violations  of  both  "1SMCR,\]" 
and  "any  State  or  Federal  program 
approved  under  [SMCR.^]".  OSM  finds 
that  the  additional  language  clarifies  the 
implicit  requirement. 

In  addition.  North  Dakota's  proposal 
would  include  violations  of  North 
Dakota  laws  and  rules  outside  its 
SMCRA-approved  program.  Therefore, 
the  North  Dakota  proposal  would 
encompass  more  violations  than  those 
encompassed  by  the  Federal  regulation 
at  30  CFR  773.15(b)(3).  In  accordance 
with  section  505(b)  of  SMCRA  and  30 
CFR  730.11(b).  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  environmental  controls 
and  regulations  of  surface  coal  mining 
and  reclamation  operations  that  are 
more  stringent  than  those  imposed 
under  SMCK\  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  of  surface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  provision 
exists.  Section  505(b)  of  SMCRA  and  30 
CFR  730.11  dictate  that  such  State 
provisions  shall  not  be  construed  to  be 
inconsistent  with  the  Federal  program. 
Therefore  the  Director  finds  that  North 
Dakota's  proposed  revisions  at  NT)AC 
69-05.2-10-03(4)  are  not  inconsistent 
with  the  Federal  program  and  is 
approving  them. 
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The  Director  notes  that  the  approval 
of  the  proposal  satisfies  the  required 
axneodnient  at  30  CFR  934  15(r)  that  was 
placed  on  the  Norrh  Dakota  program  in 
a  January  9,  1992,  rulemaidng  action  (57 
FR  807,  817-818).  and  is  herewith 
rpiEo\ing  that  requirement. 

Note  regarding  applicable  persons  in 
violation:  NDAC  69-05.2-1&-3, 
subsection  (4),  as  it  was  previously 
proposed  by  North  Dakota  (November 
20,  1990;  Administrative  Record  No. 
ND-L-01)  and  approved  by  OSM  (57  FR 
a07.  817.  January  9. 1992»  applied  Lhe 
requirement  for  permit  denial  based 
upon  a  pattern  of  w-iilful  violations  to 
Ijp-he  applicant,  anyone  who  ovi-ns  or 
controls  the  apphcant,  or  the  operator 
specified  in  the  application  *   *   '  .'  In 
this  current  prcposaJ  lApril  21.  1993; 
Administrative  Record  No.  N1>-P-01 ), 
the  clause  referring  to  anyone  who  owns 
or  controls  the  applicant  has  been 
omitted.  On  January  31,  1994,  OSM 
contacted  North  Dakota  by  telephone  to 
determine  wheiaer  this  lang-uag^  was 
intended  to  be  deleted  cr  v*nether  its 
omission  was  an  editorial  error.  .North 
Dakota  responded  that  the  ciaut^e  was 
not  intended  to  be  deleted  but  rather  its 
omission  from  the  subn'.ission  was  an 
editorial  error,  and  that  '.he  clause  will 
be  restored  when  the  revision  is 
promuisjatod  (Administrative  Reccrd 
No.  NT>-P-14>.  The  Ehrectcr's  approval 
of  proposed  NDAC  69-0S.2-10-C3{4)  is 
based  on  this  understanding. 

6.  Permit  Re\isions.  Approval/DeniaJ: 
Violation  He\iew 

At  NDAC  69-05  2-1  l-02(5)|d) 
(approval/denial  of  permit  revisions). 
North  Dakota  proposes  to  revise  a 
reference  to  "subsection  3  of  section  69- 
05.2-10-03  [permit  approval/ denial, 
review  of  violations]"  to  "subsection  6 
of  section  69-05.2-10-fl3."'  This 
revision  corrects  the  reference  to  reflect 
a  recodification  of  that  subjection  that 
was  approved  by  OSM  in  a  pre'/ious 
rulemaking  action  (57  FR  807.  January 
9,  lyc.2i.  The  Director  finds  that  the 
re'.isi -'n  references  the  correct 
subsection  and  is  approving  the 
revision. 

The  Director  notes  that  the  approval 
of  the  proposal  satisfies  the  required 
amendment  at  30  CFR  934  16(s)  that 
was  placed  on  the  North  Dakota 
program  in  the  January  9,  1992, 
rulemaking  action  (57  FR  807.  81 7-818). 
and  is  hertn^ith  removing  that 
requirement. 

7.  Anndcl  Maps:  Acreage  Listing 

Under  the  North  Dakota  pro^r&ni  at 
NDAC  69-05  2-1 3-02.  a  permittee  is 
required  to  submit  two  copies  of  an 
annual  map  to  the  Commission  for  all 


permit  areas  by  each  February  fifteenth. 
North  Dakota  proposes  to  revise 
subsection  (4)(e)  of  the  provision  to 
require  that  the  required  annual  map 
must  clearly  show,  among  other  things, 
a  tabular  hsting  of  acreace  within  the 
permit  area  where  bond  has  been  totally 
released.  There  are  no  Federal 
requirements  regarding  the  submission 
of  annual  rnaps  of  permit  areas.  In 
accordance  with  section  505(b)  and  30 
CFR  730.11  (bl.  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  environmental  controls 
and  regulations  of  surface  coal  mining 
and  reclamation  operations  that  are 
more  stringent  than  those  Lmposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  of  surface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  p.-ovision 
exists.  Section  505(b)  of  SMCRA  and  30 
CF'R  730.1 1  dictate  that  such  State 
provisions  shall  r.ot  be  construed  to  be 
inconsistent  wnth  the  Federal  progrsjn. 
Therefore,  the  Director  finds  that  the 
State  proposal  at  NDAC  69-05.2-13- 
02(4)(e)  is  not  Inconsi.stent  with  the 
Federal  requirements  and  is  approving 
the  prop>osal. 

8.  Protection  of  Bald  and  Golden  Eagles 

North  Dakota  proposes  to  revise 
NDAC  69-05  2-13-08(3)  by  adding  a 
new  sentence  requiring  that  no  surface 
mining  activity  may  oe  conducted  in  a 
manner  that  would  result  in  the 
unlawful  taking  of  any  bald  or  golden 
eagle  or  nests  or  eggs  thereof  Ncrdi 
Dakota  further  proposes  to  add  a  new 
sub.sec1ion  (4)  to  ND.\C  69-05.2-13-08 
to  add  a  specific  requirement  that 
nothing  in  NDAC  .Article  69-05.2 
authorizes  the  taking  of  endangered  cr 
threatened  species,  or  a  bald  or  golden 
eagle,  its  nest,  or  any  of  its  '^gs,  in 
violation  of  the  Endangered  Species  Act 
or  the  Bald  Eagle  Protection  Act.  The 
ptroposed  new  sentence  in  s  ibsection  (3) 
is  substantively  the  same  as  'he 
corresponding  Federal  re':^uirement  at 
30  CFR  815.97(c){fir5t  sentence);  and  the 
proposed  new  sut>section  (4)  is 
substantively  the  same  as  the 
corresponding  Federal  requirement  at 
30  CFR  816  97(d).  Therefore  the  Director 
finds  that  the  proposed  revisions  at 
NT>AC  69-05.2-13-06(3)  and  (4)  are  no 
less  effective  than  the  Fi^deral 
regulations  in  meeting  SMCP^'s 
requirements  and  is  approving  the 
proposed  revisions. 

The  Director  notes  that  the  approval 
of  the  proposal  satisfies  the  required 
amendment  at  30  CFR  934  16(t)  that  was 
placed  on  the  North  Dnkota  program  in 


the  January  9,  1992.  rulemaking  oamn 
(57  FR  807,  819),  and  is  herewith 
removing  that  requirement. 

9.  Siibsoi!  and  Top&oil  Redistribcton 

At  NDAC  69-05.3-15-04(3),  Nonh 
Ehdiota  proposes  to  delete  the 
requirement  that  the  Commission 
approve  the  respreading  of  subsoil  prior 
to  topsoil  redistribution. 

The  Federal  program  does  not  impose 
any  rt^ui/^'ment  lor  regulatory  authority 
approvai  of  ^ubsoil  rwspreading  prior  to 
tojjfoil  redi<trit>ution.  .additionally. 
North  Dakota's  proposal  would  not 
conflict  with  any  other  program 
requirement,  and  the  operator  would 
still  be  required  to  replace  the  full 
required  subsoil  and  topsoil  depths  in 
order  to  meet  the  bond  release 
requirements  of  NIXX  38-14  1-1 7(7)rC)) 
and  NT)AC  69-05  2-12-12(6).  Therefore, 
the  Director  finds  that  the  proposal  is 
not  inconsistent  wnth  any  Federal 
requirements  and  will  assist  in  the 
administration  of  the  North  Dakota 
program,  ar^d  is  approving  the  proposal. 

10.  Sedimentation  Ponds:  Design 
Standards  and  Stability  Bequirements 

North  Dakota  proposes  to  revise 
certain  sediment  pond  performance 
standards  at  NTLAC  69-05.2-16-09(13) 
ana  (16)  Subsection  (13)  as  p.-raposed 
would  require  that  the  upstream  slop  of 
a  settled  embankment  not  be  steeper 
than  3h:lv  and  that  the  downstream 
slope  not  be  steeper  than  2h:lv.  One 
proposed  revision  to  subsection  (16) 
would  require  that  embankment  fill 
adiaoent  to  structures,  pip*  conduits, 
and  drainfiU  or  antisecp  collars  be 
compacted  to  the  density  of  the 
surrounding  fill  by  hand  tamping  or  by 
using  manually  directed  power  tampers 
or  plate  vibrators.  A  second  revision  to 
subsection  (16)  would  allow  the 
operator,  in  lieu  of  the  specific  dc-s.gn 
requirements  of  subsections  (11) 
through  (16),  to  demonstrate  that  the 
structure's  design  has  a  irinimum  static 
safety  factor  (SSF)  of  1.3  for  a  nomal 
pool  with  steady  sta'e  seepage 
saturation  conditions  OSM  notes  that 
there  exist  In  the  North  Dakota  program 
additional  requirements  for  large  or 
hazardous  impoundments,  speciF.rd  in 
subsection  (17). 

The  Federal  requirements  for 
sediment  ponds  at  30  CFR  816  49  do  not 
conta:n  specific  design  standards 
However.  30  CFR  816.49(a)(3)(!i) 
requires  that  small  and  nnnhazardous 
ponds  either  have  a  minimum  SSF  of 
1.3  for  a  normal  pool  with  steady- state 
seepage  saturation  conditions,  or  me*^ 
iherequirements  of  30  CFR  780.25(t  ){3). 
This  latter  section  allows,  in  lieu  of 
engineering  tests  to  demonstrate 
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compliance  with  the  minimum  1.3  SSF. 
rn^ineering  design  standards  to  be 
established  by  regulatory'  authorities, 
through  the  State  program  approval 
process,  that  ensure  stability 
comparable  to  a  1.3  minimum  SSF. 

OSM  has  reviewed  North  Dakota's 
existing  and  proposed  design  standards 
at  NDAC  69-05.2-16-09  subsections 
(11)  thrtiugh  (16).  These  include,  among 
other  things,  minimum  5%  height 
increase  to  allow  for  settlement. 
minimum  top  widths  (based  in  part  on 
embankment  height),  ma.ximum  side 
slopes  (as  described  above),  foundation 
clearing  and  scarification,  requirements 
for  fill  materials,  and  compaction 
n^quireraents.  Based  on  this  review. 
OSM  is  satisfied  that  these  design 
standards  would  ensure  embankment 
stability  com.parable  to  a  1.3  SSF. 
Further,  the  proposed  provision  in 
NT)AC  69-05.2-16-09(16)  that  would 
allow  the  use  of  other  design  parameters 
if  a  minimum  1.3  SSF  is  demonstrated 
is  substantively  the  same  as  the 
provision  in  the  Federal  requirement  at 
30  CFR  816.49(a)(3)(ii)  that  allows 
impoundments  to  have  a  minimum  1.3 
SSF  as  an  alternative  to  meeting  specific 
design  standards  approved  in 
accordance  with  30  CFR  780.25(c)(3). 
Therefore  the  Director  finds  that  North 
Dakota's  proposed  revisions  to  NDx^C 
69-05  2-16-09(13)  and  (16)  are  no  less 
effective  than  the  Federal  program 
requirements  and  is  approving  the 
proposed  revisions. 

The  Director  notes  that  the  approval 
of  the  proposal  satisfies  that  required 
amendment  at  30  CFR  934.16(p)  tliat 
was  placed  on  the  North  Dakota 
program  in  the  January  9.  1992. 
rulemaking  action  (57' FR  807.  815).  and 
is  hcrevkith  remoNing  that  requirement. 

7 1   Coal  Processing  Waste 
Impoundments.  Dewatehng 

North  Dakota  pioposes  to  revise 
NT)AC  69-05.2-20-03(3)  to  require  that 
dams  or  embankments  constructed  of  or 
impounding  waste  materials  be 
designed  so  that  at  least  ninety  percent 
of  the  water  stored  during  the  design 
precipitation  event  can  be  removed 
within  a  ten -day  period.  North  Dakota 
also  proposes  to  add  a  new  subsection 
(4)  to  NDAC  69-05.2-20-03  that  would 
require  that  for  such  dams  and 
embankments,  at  least  ninety  percent  of 
the  water  stored  during  the  design 
precipitation  event  be  removed  within 
the  ten-day  period  following  such  an 
event.  The  proposal  is  substantively 
identical  to  the  Federal  requirements  at 
30  CFR  816.84  (e)  and  (f).  Therefore  the 
Director  finds  that  North  Dakota's 
proposed  revisions  to  NDAC  69-05.2- 
20-03  (3)  and  (4)  are  no  less  effective 


than  the  Federal  program  requirements 
and  is  approving  the  proposed 
revisions. 

The  Director  notes  that  the  approval 
of  the  proposal  satisfies  the  required 
amendment  at  30  CFR  934.16(v)  that 
was  placed  in  the  North  Dakota  program 
in  the  January  9.  1992,  rulemaking 
action  (57  FR  807,  821).  and  is  herewith 
removing  that  requirement. 

rv.  Summary  and  Disposition  of 
Comments 

1.  Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  implementing  regulations  at  30  CFR 
732.17^)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  North  Dakota  program.  A  summary 
of  the  comments,  and  the  Director's 
responses  to  them,  appear  below. 

a.  The  State  Conser\'ationist  of  the 
Soil  Conservation  Service  (U.S. 
Department  of  Agriculture)  and  the 
Bureau  of  Mines  (U.S.  Department  of  the 
Interior)  responded  that  they  had  no 
comments  (Administrative  Record  Nos. 
NT3_p_8b  and  ND-P-8a). 

b.  The  Mine  Safety  and  Health 
Administration  (U.S.  Department  of 
Labor)  (MSHA)  responded  that  the 
proposed  amendment  would  not  affect 
MSHA's  mandate  and  that  it  thus  had 
no  comments  (Administrative  Record 
No.  ND-P-9). 

c.  The  U.S.  Army  Corps  of  Engineers 
(Corps)  responded  with  a  technical 
comment  on  the  proposed  static  safety 
factor  for  small  and  nonhazardous 
impoundments  at  NDAC  69-05.2-16- 
09(16)  (Administrative  Record  No.  ND- 
P-13).  The  Corps  noted  that  there  are 
many  methods  for  stability  analysis,  and 
that  each  can  produce  a  different  safety 
factor  for  the  same  design  and  data.  The 
Corps  stated  that  where  no  particular 
method  of  analysis  is  specified,  the 
minimum  SSF  for  seepage  conditions 
should  not  be  less  than  1.5. 

The  Federal  regulations  at  30  CFR 
816/817.49(a)(3)(ii)  specify  only  the 
minimum  1.3  SSF  for  small,  non- 
hazardous  impoundments;  they  do  not 
specify  methods  of  stability  analysis. 
OSM's  duty  in  reviewing  State  program 
amendments  (SPA's)  like  the  one  under 
consideration  here  is  limited  to 
determining  whether  the  SPA  is  "in 


accordance  with"  and  "consistent  with" 
SMCRA  and  its  implementing 
regulations  (see  sections  503(a)(1)  and 
(a)(7)  of  SMCRA;  see  also  30  CFR  730.5). 
OSM  does  not  have  the  authority  to 
require  standards  in  excess  of  the 
Federal  regulations  that  implement 
SMCR-\.  and  therefore  cannot  require 
that  North  Dakota  adopt  the  Corp's 
recommendation. 

OSM  also  notes  that  under  NDAC  69- 
05.2-09-09{l)(h).  the  plan  for  each 
impoundment  must  be  certified  as 
meeting  the  requirements  of  the  North 
Dakota  program  using  current,  prudent 
engineering  practices  and  any  design 
requirements  established  by  the 
Commission.  Further,  under  NDCC  38- 
14.1-21(3)(a).  the  Commission  may  not 
approve  a  permit  unless  the  application 
affirmatively  demonstrates,  and  the 
Commission  finds  in  writing,  that  the 
application  is  acciirate  and  complete 
and  that  all  requirements  of  the  North 
Dakota  program,  including  the  1.3 
minimum  SSF.  have  been  complied 
with. 

3.  EnMTonmental  Protection  Agency 
(EPA)  Concurrence 

Pursuant  to  30  CFR  732.17  (h)(ll(ii). 
OSM  solicited  the  written  concurrence 
of  the  Administrator  of  the  EPA  with 
respect  to  those  provisions  of  the 
proposed  program  am.endment  which 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq) 
or  the  Qean  Air  Act  (42  U.S.C.  7401  et 
seq.)  (.Administrative  Record  No.  ND-P- 

6). 

No  response  was  received  from  the 
EPA.  Washington.  IX:  office,  and  their 
concurrence  is  not  required  on  the 
proposed  amendment,  since  it  did  not 
address  any  requirements  that  would 
impact  the  Clean  Water  or  Clean  Air 
Acts. 

4.  State  Historic  Presen-ation  Officer 
(SHPOj  and  the  Advisory  Council  on 
Historic  Presen-ation  (ACHPj 

Pursuant  to  30  CFR  732.17(h)(4),  the 
Director  provided  the  proposed 
amendments  to  the  SHPO  and  ACHP  for 
comment.  Neither  SHPO  nor  ACHP 
provided  tmy  comments  to  OSM. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  North  Dakota's 
proposed  program  amendment  as 
submitted  on  April  21,  1993.  and 
subsequently  revised  on  November  23. 
1993. 

The  Director  has  determined  that  the 
previously-required  program 
amendments,  discussed  in  the  Findings 
as  follows:  have  been  satisfied,  and  is 
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removing  those  requirements:  Finding 
No.  2,  30  CFR  934.16{m)  [hsts  of 
violation  notices];  Finding  No.  3, 
§934.16(o)  [support  facilitv  plans]: 
Finding  Nos.  4a  and  4b,  §934.16(q) 
[permit  approval/denial,  review  of 
violations);  Finding  No.  5,  §934.16{r) 
[permit  approval/denial,  patterns  of 
violations);  Finding  No.  6,  §934.16(s) 
[permit  revisions,  violation  review); 
Finding  No.  8,  §934.16(t)  [protection  of 
eagles];  Finding  No.  10,  §934-16(p) 
[sediment  pond  design  standards  and 
stability);  and  Finding  No.  11, 
§934.16(v)  [dewatering  of  coal 
processing  waste  impoundments). 

The  Federal  regulations  at  30  CFR 
part  934,  codifv'ing  decisions  concerning 
the  North  Dakota  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  e.xpedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Compliance  With  Executive  Order 
12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Elxecutive  Order  12866 
(Regulatory  Flarming  and  Review). 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
detenriined  that  this  rule  meets  the 
applicable  standards  of  subsection  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  prtigram  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCR.A  (30  U.S.C.  1253  and  12550)  and 
Federal  regulations  at  30  CFR  730.11, 
732.15.  and  732.17(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCR^  and  its 
implementing  Federal  regulations  and 
whether  the  requirements  of  30  CFR 
parts  730,  731.  and  732  have  been  met. 

Compliance  With  the  National 
EnxironmentaJ  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCR.-\  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  Regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102{2)(C)  of  the  National 
Environmental  FoHcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507efseq.). 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OS.M  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  934 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  March  8,  1994, 
Raymond  L.  Lowrie, 
Assistant  Director  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  934— NORTH  DAKOTA 

1  The  authority  citation  for  part  934 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  Section  934  15  is  amended  by 
adding  paragraph  (q)  to  read  as  follows: 

§934.15    Approval  of  regulatory  program 

amendments. 

•         •         •         *         • 

(q)  The  following  provisions  of  the 
North  Dakota  Administrative  Code,  as 
submitted  on  April  21,  1993 


(Amendment  XVH),  and  revised  on 
November  23,  1993,  are  approved 
effective  March  15,  1994.  69-05.2-06- 
02(3)  (permit  applications,  violation 
information);  69-05.2-09-01(4)  (permit 
apphcations,  support  facihty  plans);  69- 
05.2-10-03  (1),  (l)(a),  &  (4)  (permit 
approval/denial,  violation  review);  69- 
05.2-13-02(4)(e)  (annual  maps/ 
information);  69-05. 2-13-08  (3)  through 
(6)  (protection  of  eagles  and 
recodification);  69-05.2-15-04(3) 
(resoiling);  69-05.2-16-09  (13),  (14),  & 
(16)  (sediment  ponds,  performance  & 
design  standards);  and  69-05.2-20-03 
(3)  &  (4)  (coal  processing  waste 
impoundments,  dewatering). 

§934.16    [Amended) 

3.  Section  934.16  is  amended  by 
removing  and  reserving  paragraphs  (m), 
(o)  through  (t),  and  (v). 

|FR  Doc.  94-5974  Filed  3-14-94:  8:45  ami 

BILLIMQ  CODE  43tO-05-M 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48  CFR  Part  53 

;f  AC  90-20  Acl<3endum) 

Fe<jeral  Acquisition  Regulation; 
Optional  Form  333 

AGENCIES:  Department  of  Defense  (DOD). 
General  S>er\ices  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  a 
Federal  Acquisition  Regulation  (FAR) 
on  the  use  of  Optional  Form  333. 
Optional  Form  333  was  revised  in  FAC 
90-16  and  pubHshed  at  57  FR  60570. 
December  21.  1992.  In  FAC  90-20.  it 
was  republished  because  it  has  been 
authorized  for  local  reproduction 
indefinitely. 

EFFECTIVE  DATE:  March  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Beverly  Fayson  at  (202)  501-4755  in 
reference  to  this  technical  amendment. 

List  of  Subjects  in  48  CFR  Part  53 
Government  procurement. 
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D^ted  March  8,  1994 
Albert  A.  VkxhicUa, 
Dirscior.  Office  of  Federal  Acquishhn  Policy 

Therefore,  48  CFR  part  53  is  airiended 

as  set  forth  below 

PART  S;^— f  ORWS 

1.  The  authority  citation  for  48  CFR 
part  53  continues  to  read  as  follows: 

Authority:  40  U  S,C  4e6{ci;  10  U.S.C. 
chapter  137,  ar.d  42  L'.S.C.  2-t73(c). 

2.  Paragraph  53.203(b)  is  revised  to 
read  as  follows: 

53  2C^    1mp'oc*f  cxisiness  practices  and 
personal  conflicts  of  interest 

***** 

fb)  OF  333  IRev.  10/92).  Procurement 
Integrity  Certification  for  Procurement 
Officials.  OF  333  is  prescribed  for  use, 
as 'specified  in  3.104-12(a)(3).  OF  333  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  purpose  in 
part  53  of  the  looseleaf  edition  of  the 
FAR. 

ir'R  Doc.  94-56^3  Filed  3-14-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Adrr.mistration 

50  CFR  Part  625 

[Docket  No.  920543-4030;  l.D.  112493C] 
Summer  Flounder  Rshery 

AGENCY:  National  Manne  Fisheries 

Service  (N7v{FS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Interim  final  rule. 

SUMMARY;  NTvlFS  issues  this  interim 
final  rale  to  amend  the  regulations 
implpmenling  the  Fishery  Management 
Plan  for  the  Si.inimer  Flounder  Fishery 
(FMP).  This  Rile  requires  Federally 
permitted  summer  Rounder  dealers  to 
submit  weekly  reports  even  if  no  fish 
are  received  during  a  particular  week, 
and  owTiers  cf  vessels  having  summer 
flounder  moratorium  permits  to 
maintain  accurate  daily  fishing  logs  and 
submit  them  each  month  regardless  of 
species  fished  for  or  taken.  Other  minor 
language  changes  are  made  to  the 
regulations  regarding  dealer  and  vessel 
reporting  to  clarify  intent.  The  intended 
effect  of  this  rule  is  to  achieve 
consistency  and  effectiveness  by 
standardizing  the  reporting 
requirements  for  all  Federally  managed 
fisheries  in  the  Northeast  Region. 


DATES:  Effective  on  April  13, 1994. 
Written  comments  must  be  received  on 
or  before  April  13. 1994. 
ADDRESSES;  Written  comments  should 
be  mailed  to  Richard  B.  Roe,  Regional 
Director,  National  Marine  Fisheries 
Service.  One  Blackburn  Drive. 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  Summer 
Flounder  Negative  Reporting".  Copies  of 
the  Regulatory  Impact  Review,  Initial  ' 
Regulatory  Flexibility  Analysis,  and 
Environmental  Impact  Statement  for 
Amendment  2  may  be  obtained  from 
David  R.  Keifer.  Mid -Atlantic  Fisherj- 
Management  Council,  room  2115 
Federal  Building,  300  South  New  Street. 
Dover,  DE  19901-6790. 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection-of-information  requirements 
contained  in  this  rule  should  be  sent  to 
Richard  B.  Roe  at  the  address  listed 
above  for  the  Northeast  Regional  Office, 
and  the  Office  of  Management  and 
Budget  (Attention:  NOAA  Desk  Officer). 
Washington.  DC  20503. 
FOR  FURTMER  rtsFORMATrON  CONTACT; 
Hannah  Goodale,  Fishery  Policy 
Analyst,  (508-281-9101). 
SUPPLEMENT AflY  fNFORMATlON:  A  final 
nile  implementing  Amendment  2  to  the 
FMP  published  December  4,  1992, 
required  summer  flounder  dealer 
reporting  effective  on  January  1,  1993.  A 
final  rule  implementing  a  resubmitted 
portion  of  Amendment  2  required  vessel 
fishing  log  reports  to  be  submitted 
beginning  January  1,  1994  (58  FR  35891, 
July  2,  1993). 

Existing  regulations  at  §  625.6(a) 
require  dealers  to  report,  on  a  weekly 
basis,  information  concerning  purchases 
from  vessels  that  land  summer  flounder. 
Under  the  current  regulations,  a  dealer 
is  required  to  submit  a  report  only  if 
summer  flounder  are  ptirchased.  As  a 
result,  it  is  impossible  to  determine 
whether  a  dealer  report  was  not 
subm.itted  because  summer  flounder 
were  not  purchased  or  because  of  a 
disregard  for  the  regulations.  Although 
negative  repo.rting  is  not  explicitly 
discussed  in  Amendment  2,  the  Council 
has  requested  that  NMFS  revise  the 
reporting  requirements  at  §  625.6(a)  to 
require  negative  reporting.  The 
Council's  request  reflects  the  intent  of 
Amendment  2  that  all  summer  flounder 
purchased  by  Federally  permitted 
dealers  be  accurately  reported.  This  is 
essential  for  maintaining  the  integrity  of 
the  annual  quota. 

Also  at  the  Council's  request. 
§  625.6(b)  is  revised  to  clarif\'  that 
vessels  with  moratorium  permits  must 
maintain  and  submit  accurate  daily 
fishing  log  reports  for  all  fishing  trips 


regardless  of  spjecies  fished  for  or  taken. 
This  change  makes  clear  to  owners  and 
operators  that  al!  species  taken  by  the 
vessel  must  be  recorded  even  if  the 
vessel  is  not  directing,  or  has 
unsuccessfully  directed,  its  effort 
toward  harvesting  summer  flounder. 

Section  625  ejc-),  which  specifies 
reporting  requirements  pertaining  to 
vessels  issued  a  summer  fiounder  party 
or  charter  penrat.  is  also  revised  to 
make  clear  that  if  a  vessel  also  has  been 
issued  a  moratorium  permit,  it  must 
report  all  trips  ."T^gardless  of  whether 
summer  flounder  are  retained.  Thus,  all 
vessels  issued  a  m.oratorium  perniit  are 
subject  to  the  same  reporting 
requirements.  Ves.^el  which  aire  issued  a 
party  or  charter  permit,  but  which  are 
not  issued  a  moratorium  permit,  must 
report  a  trip  only  if  summer  flounder  arc 
landed.  This  clarification  is  needed  to 
prevent  confusion  in  the  industry'  since 
some  vessels  hold  permits  for  both 
commercial  and  party /charter  activities. 

Standardized  requirements  are 
desirable  for  several  reasons.  The  dealer 
and  vessel  reporting  requirements  of  the 
FMP  are  only  a  part  of  the  Northeast 
Region  Mandatory  Data  Reporting 
System.  Amendments  to  the  Fishery 
Management  Plans  for  Northeast 
Multispecies  and  Atlantic  Sea  Scallops 
contain  reporting  requirements  that  are 
expected  to  be  implemented  early  in 
1994.  Both  the  New  England  and  Mid- 
Atlantic  Fishery  Management  Councils 
are  likely  to  add  mandatory  reporting 
requirements  to  other  R.lPs. 

Because  it  is  common  for  fishermen 
and  dealers  holding  Federal  permits  to 
participate  in  one  or  more  of  the 
fisheries  that  are.  or  will  be,  subject  to 
the  reporting  requirements,  uniform 
reporting  requirements  should  minimize 
reporting  burdens  and  confusion.  NMFS 
believes  that  its  uniform,  requirements 
are  the  least  complicated,  most 
convenient  for  the  industry,  and  most 
effective  way  for  the  Council  and  NTvIFS 
to  collect  the  information  necessarv"  to 
manage  Northeast  Region  fisheries. 
Implementation  of  these  regulations  wrill 
farther  the  goal  of  a  uniform 
standardized  system  by  providing 
consistency  among  the  reporting 
requirements  of  the  summer  fiounder, 
multispecies,  and  scallop  fisherv- 
management  plans. 

A  provision  is  added  to  §625.8 
(Prohibitions)  to  make  it*a  violation  for 
vessel  owners,  operators,  and  dealers 
not  to  comply  with  recordkeeping  and 
reporting  requirements. 

ClassificatioD 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  initially 
determined  that  this  interim  final  rule  is 
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necessary  for  the  conser\  ation  and 
management  of  the  summer  flounder 
fishery  and  is  consistent  with  the 
Maenuson  Act  and  other  applicable  law. 

Tnis  rule  is  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  The  requirement  in 
§  625.6(a)(1)  for  dealers  to  provide 
negative  reports  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  control  number  0648- 
0229.  A  response  is  estimated  to  take  2 
minutes.  Section  625.6(a)(2)  contains  an 
annual  reporting  requirement  that 
dealers  complete  the  "Emplovment 
Data"  section  of  the  processed  product 
report.  A  response  is  estimated  to  take 
2  minutes. 

The  logbook  requirement  in 
§  625.6(b)(1)  is  a  ciarificaUon  of  a 
requirement  approved  by  OMB  under 
control  number  0648-0212.  A  response 
is  estimated  to  take  5  minutes.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
coUection-of-information  requirements, 
including  suggestions  for  reducing  the 
burden,  to  Richard  B.  Roe.  MMFS.  and 
to  OMB  (see  ADDRESSES). 

The  AA  finds  there  is  good  cause  to 
waive  prior  notice  and  opportunity  for 
comment  under  5  U.S.C.  553(b).  The  AA 
finds  that  providing  prior  notice  and 
opportunity  for  comment  is  unnecessary 
and  not  in  the  public  interest.  To  the 
e.xtent  that  this  rule  clarifies  the  intent 
of  existing  reporting  requirements, 
opportunity  for  comment  would  ser\e 
no  purpose.  The  other  changes  are 
necessary  to  prevent  confusion  in  the 
fishing  industry  with  reporting 
requirements  in  Amendment  4  to  the 
FMP  for  Sea  Scallops  and  Amendment 
5  to  the  FMP  for  Northeast  Multispecies 
that  are  expected  to  be  implemented 
early  in  1994  and  to  pro\Tde  for  the 
effective  management  of  the  summer 
flounder  fishery.  However,  because  this 
rale  changes  some  of  the  reporting 
requirements  previously  applicable,  the 
AA  is  not  waiving  the  30-day  delay  in 
effective  date  required  by  5  L'.S.C. 
553(d)  in  order  for  all  in  the  fishery  to 
come  into  compliance.  Opportunity  for 
post  issuance  comment  is  being 
provided,  and  comments  received  will 
be  considered  in  issuing  a  final  rule. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated.  March  9,  1994. 

Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Senice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  625  is  amended 
as  follows: 


PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S  C.  1801  et  seq. 

2.  Section  625.6  is  amended  by 
revising  paragraphs  (a)(1)  through  (a)(4), 
redesignating  paragraph  (a)(5)  as  (a)(6), 
adding  a  new  paragraph  (a)(5).  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  625.6    Recordkeeping  and  reporting 
requirements. 

(a)  Dealers.  (1)  Weekly  report.  Dealers 
must  send  by  mail  to  the  Regional 
Director,  or  official  designee,  on  a 
weekly  basis  on  forms  supplied  by  or 
approved  by  the  Regional  Director,  a 
report  on  fish  purchases.  If  authorized 
in  writing  by  the  Regional  Director, 
dealers  may  submit  reports 
electronically  or  through  other  media. 
The  following  information  and  any 
other  information  required  by  the 
Regional  Director,  must  be  provided  in 
the  report:  Name  and  mailing  address  of 
dealer;  dealer  number;  name  and  permit 
number  of  the  vessels  from  which  fish 
are  landed  or  received,  dates  of 
purchases;  pounds  by  spwcies;  price  by 
species;  and  port  landed.  If  no  fish  are 
purchased  during  the  week,  a  report  so 
stating  must  be  submitted. 

(2)  Arrnual  report.  All  persons 
required  to  submit  reports  under 
paragraph  (a)(1)  of  this  section  are 
required  to  complete  the  "Employment 
Data"'  section  of  the  Annual  Processed 
Products  Reports;  completion  of  other 
sections  on  that  form  is  voluntary. 
Required  data  are  the  number  of 
employees  handling  fishery  products  by 
month.  Reports  for  a  given  calendar  year 
must  be  submitted  to:  N'MFS  Statistics, 
166  Water  Street,  Woods  Hole.  MA 
02543,  and  must  be  postmarked  by 
February  10  of  the  following  year. 

(3)  Inspection.  Upon  the  request  of  an 
authorized  ofilcer,  or  by  an  employee  of 
NMFS  designated  by  the  Regional 
Director  to  make  such  inspections,  the 
dealer  must  make  immediately  available 
for  inspection  copies  of  the  required  ' 
reports  that  have  been  submitted,  or 
should  have  been  submitted,  and  the 
records  upon  w  hich  the  reports  were 
based. 

(4)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  be  available  for  review  for  1  year 
after  the  date  of  the  last  entry  on  the 
report.  The  dealer  must  retain  such 
reports  and  records  at  its  principal  place 
of  business. 

(5)  Submitting  reports.  Reports  must 
be  received  or  postmarked,  if  mailed, 
w  ithin  3  days  after  the  end  of  each 


reporting  week.  Each  dealer  wtII  be  sent 
forms  and  instructions,  including  the 
address  to  which  to  submit  reports, 
shortly  after  receipt  of  a  dealer  permit. 
If  no  fish  were  purchased  during  a 
week,  a  report  so  stating  must  be 
submitted. 
•        •        •        •        • 

(b)  Vessel  owners  issued  a 
moratorium  permit.  (1)  Fishing  log 
reports.  The  owner  of  any  vessel  issued 
a  moratorium  permit  under  §625.4  must 
maintain  on  board  the  vessel,  and 
submit,  an  accurate  daily  fishing  log 
report  for  all  fishing  trips  regardless  of 
species  fished  for  or  taken,  on  forms 
supplied  by  or  approved  by  the  Regional 
Director.  If  authorized  in  writing  by  the 
Regional  Director,  vessel  owners  may 
submit  reports  electronically,  for 
example  by  using  a  vessel  tracking 
system  or  other  media.  At  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Director,  must  be  provided:  Vessel 
name.  U.S.  Coast  Guard  (USCG) 
documentation  number  (or  state 
registration  number  if  undocumented); 
permit  number;  date.'time  sailed,  date/ 
time  landed;  trip  tj-pe;  number  of  crew; 
gear  fished;  quantity  and  size  of  gear; 
mesh/ring  size;  chart  area  fished, 
average  depth;  latitude/longitude  (or 
loran  station  and  bearings),  total  hauls 
per  area  fished;  average  tow  time 
duration;  pounds  by  species  of  all 
species  landed  or  discarded;  dealer 
permit  number;  de.aler  name;  date  sold, 
port  and  state  landed;  and  vessel 
operator's  name,  signature,  and  operator 
permit  number  (if  applicable). 

(2)  When  to  fill  in  the  log.  Such  log 
reports  must  be  filled  in.  expect  for 
information  required  but  not  yet 
ascertainable,  before  offloading  has 
begun.  All  information  in  paragraph 
(b)(1)  of  this  section  must  be  filled  in  for 
each  fishing  trip  before  starting  the  next 
fishing  trip. 

(3)  Inspection.  Upon  the  request  of  an 
authorized  officer,  or  an  employee  of 
NMFS  designated  by  the  Regional 
Director  to  make  such  inspections,  at 
any  time  during  or  after  a  trip,  owners 
and  operators  must  make  immediately 
available  for  inspection,  the  fishing  log 
reports  currently  in  use,  or  to  be 
submitted. 

(4)  Record  retention.  Copies  of  the 
fishing  log  reports  must  be  retained  and 
available  for  review  for  1  year  after  the 
date  of  the  last  entry  on  the  log. 

(5)  Submitting  reports.  Fishing  log 
reports  must  be  received  or  postmarked, 
if  mailed,  within  15  days  after  the  end 
of  the  reporting  month.  Each  owner  will 
be  sent  forms  and  instructions, 
including  the  address  to  w  hich  to 
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submit  reports,  shortly  after  receipt  of  a 
Federal  Fisheries  Permit.  If  no  fishing 
trip  is  made  during  a  month,  a  report  so 
stating  must  be  submitted. 

(c)  On-ners  cf  party  and  charter  boats. 

(1)  Fishing  fog  reports.  The  owner  of 
any  party  or  charter  boat  issued  a 
moratorium  permit  under  §  625.4  and 
carrying  passengers  for  hire  shall 
maintain  on  board  the  vessel,  and 
submit,  an  accurate  daily  fishing  log 
report  for  each  charter  or  party  fishing 
trip,  evnn  if  no  summer  flounder  is 
retained,  on  forms  supplied  by  or 
approved  by  the  Regional  Director.  The 
owner  of  any  party  or  charter  boat 
issued  a  summer  flounder  permit  other 
than  a  moratorium  permit  and  carrying 
passengers  for  hire  shall  maintain  on 
board  the  vessel,  and  submit,  an 
accurate  daily  fishing  log  report  for  each 
charter  or  party  fishing  trip  which  lands 
summer  flounder.  If  authorized  in 
\sTiting  by  the  Re^onal  Director,  vessel 
ovsmers  may  submit  reports 
electronically,  for  example,  by  using  a 
v^^ssel  tracking  system  or  other  media. 
.^t  least  the  following  information,  and 
rtav  other  information  required  by  the 
FU  2;onal  Director,  must  be  provided: 


Vessel  name.  U.S.  Coast  Guard  (USGC) 
doc\mientation  number  (or  state 
registration  number  if  undocumented); 
permit  number;  date/time  sailed;  date./ 
time  landed;  trip  type;  number  of  crew; 
number  of  anglers,  quantity  and  size  of 
gear;  chart  area  fished;  average  depth.; 
latitude/longitude  (or  loran  station  and 
bearings);  average  tow  time  duration; 
count  by  species  of  all  species  landed  or 
discarded;  port  and  state  landed;  and 
vessel  operator's  name,  signature,  and 
operator  permit  number  (if  appUcable). 

(2)  When  to  fill  in  the  log  Such  log 
reports  must  be  filled  in  before 
offloading  has  begun.  All  information 
required  in  paragraph  (c)(1)  of  this 
section  must  be  filled  in  for  each  fishing 
trip  by  the  end  of  each  fishing  trip. 

(3)  Inspection.  Upon  the  request  of  an 
authorized  officer,  or  an  employee  of 
NMFS  designated  by  the  Regional 
Director  to  make  such  inspections,  at 
any  time  during  or  after  a  trip,  owners 
and  operators  must  make  immediately 
available  for  Inspection  the  fishing  log 
reports  currently  in  use,  or  to  be 
submitted. 

(4)  Record  retention.  Copies  of  the 
fishing  log  reports  must  be  retained  and 


available  for  review  for  1  year  after  the 
date  of  the  last  entry  on  the  log. 

(5)  Submitfjng  reports.  Fishing  log 
reports  must  be  received  or  postmarked, 
if  mailed,  within  15  days  after  the  end 
of  the  reporting  month.  Earii  owner  will 
be  sent  forms  and  instructions, 
including  the  address  to  which  to 
submit  reports,  shortly  after  receipt  of  a 
Federal  Fisheries  Permit.  If  no  summer 
flounder  is  landed  or  no  fishing  trip  is 
made  during  a  month,  a  report  so  stating 
must  be  submitted. 

3.  Section  625  8.  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§625  8     Prohibitions. 

»         *         •         •         * 

(c)*   •   • 

(2)  If  subject  to  the  permitting 
requirements  in  §625.4  or  §625.5.  to 
offload,  cause  to  be  offloaded,  sell  or 
buy,  whether  on  land  or  at  sea.  as  an 
owner,  operator,  dealer,  buyer  or 
receiver,  without  accurately  preparing 
and  submitting  in  a  timely  fashion  the 
documents  required  by  §625.6. 
*        *        •        *        • 

|FR  Doc.  94-5925  Filed  3-14-94, 8:45  am) 
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This  section  of  th«  FEDERAL  REGISTER 
cxntajrts  notices  to  tne  pubtK:  ot  ttie  proposed 
issuance  o<  rules  antl  reguiatK>ns.  The 
piirpose  of  these  notices  Is  to  grve  interested 
perscr^  an  opportunity  to  particjpate  in  the 
rule  mal^irvg  prior  to  the  adopticn  ol  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

AGENCY:  National  Credit  Uaion 

Administration. 

ACTION:  Request  for  comment 

SUMMARY:  Under  National  Credit  Union 
Admiuistration  (NCUA)  Rules  and 
Regulations,  federally  insured  credit 
unions  are  prohibited  from  pnAiding 
Incentive  pay  plans  to  certain 
ejnployees  related  to  the  credit  un.ion'9 
lending  activities.  NCUA  is  sohcitlag 
public  comment  on  whether  this 
prohibition  should  be  changcni  NCUA 
also  invites  comment  on  other  changes 
to  its  landing  regulations  that  would 
facilitate  increased  lending  and 
impro\'ed  loan-to-share  ratios  in  credit 
unions.  Information  from  interested 
parties  will  assist  NCUA  In  deterraining 
whether  to  issue  prof>osed  amendments 
to  its  Inndtng  regulations. 
DATES:  Comments  must  be  postma'-ked 
by  May  16.  1994. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Sfcretary  of  the  Board.  National 
Credit  Union  Administration.  1775 
Ehike  Street,  Alexandria,  VA  22314- 
3423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Li.sa  Henderson,  Staff  Attorney,  f7G3] 
518-6561,  at  the  above  address. 

SUPWlEMENTARY  tNFO«^MAT)CN: 

Background 

.^W-ction  701.21(c)(8)  of  the  NCUA 
RuIps  and  Regulations,  12  CFR 
701.21(c>(a).  prohibits  federal  credit 
unions  from  making  any  loan  or 
extending  any  line  of  credit  if.  either 
directly  or  indirectly,  and  commissioa, 
fee,  or  other  compensation  is  to  be 
received  by  the  credit  ujiion's  directors, 
committee  memb^Ts,  senior 
management  employees,  loan  officers, 
or  any  immediate  family  members  of 
such  individuals,  in  connection  with 


underwriting.  Insuring,  servicing,  or 
collecting  the  lean  or  line  of  credit.  For 
the  purposes  of  the  provision,  "senior 
management  employees"  means  the 
credit  union's  chief  executive  officer, 
any  assistant  chief  executive  officers, 
and  the  chief  financial  ofUcer,  and 
"immediate  family  member"  means  a 
spouse  or  other  family  member  living  in 
the  same  household.  The  regulation 
does  not  restrict  the  payment  of  non- 
commission  salary  to  employees. 
Through  the  insurance  provisions  at 
§  741.3(a)  of  the  Regulations,  12  CFR 
741. .lla).  the  §  701.21fc)(8)  Drohibition 
apphes  to  federally  insured  state- 
chartered  credit  unions^ 

The  purpose  of  §  701.21(c)(8)  is  to 
ensure  that  an  individual  who  is  in  a 
position  of  authority  In  a  credit  union 
does  not  put  self-interest  ahead  of  the 
credit  union's  interest  In  making  good 
loans  and  providing  good  service  to  its 
members.  The  provision  prohibits 
compensation  from  third  parties  and 
from  the  credit  union  itselt  in  the  form 
of  commissions,  incentive  pay.  or 
bonuses. 

Under  the  regulation,  a  "loan  officer" 
is  an  individual  who  has  the  authority 
to  approve  a  loan.  A  loan  officer  may  or 
may  not  be  involved  in  taking  and 
processing  loan  applications. 
"Underwriting  the  loan  "  means 
approving  or  disapproving  it.  It  does  not 
mean  processing  the  loan.  Thus,  the 
prohibition  against  a  federal  credit 
union  making  a  loan  if  a  commission  or 
fee  is  to  be  received  by  a  loan  officer  in 
connection  with  undervvTiting  the  loan 
means  that  an  individual  may  not 
receive  incentive  pay  if  he  cr  she  has 
any  part  in  finally  approving  the  loan. 
Individuals  who  are  involved  in 
processing  loans,  but  who  have  no  role 
in  their  approval  or  disapproval,  may 
receive  incentive  pay- 

The  prohibition  against  making  a  loan 
if  a  commission  or  fee  is  to  be  received 
by  a  loan  officer  in  connection  with 
insuring  the  loan  means,  for  example, 
that  the  individual  who  has  the 
authority  to  approve  a  loan  may  not 
receive  an  incentives  for  selling  credit 
Ufp  or  disability  insurance  on  it. 

Amending  the  Re^laboa 

It  has  come  to  NCUA's  attention  that 
credit  union  management  is 
increasingly  interested  in  implementing 
incentive  pay  programs  that,  among 
other  things,  provide  incentives  to  loan 
officers  for  underwriting  and  insuring 


loans.  In  this  period  of  soft  loan  demand 
and  hlstoricaljy  Imv  loan-to-share  ratios, 
concerns  ha\'e  been  expressed  that 
credit  unions  are  losing  market  share  to 
lenders  that  can  reward  employees  for 
working  extra  hard  to  close  a  loan.  Some 
interested  parties  have  suggested  that 
u"ith  sufficient  controls,  incentive  pay 
programs  can  benefit  credit  unions. 
However,  others  fear  that  providing  loan 
officers  with  an  Incentive  to  generate 
loans  will  lead  to  poor  qualify  loans, 
threatening  the  safety  and  soundness  of 
the  credit  union. 

To  assist  In  the  resolution  of  this 
issue,  NCUA  seeks  comment  on  the 
general  question  of  whether  the 
regulation  should  be  amended  to  permit 
loan  officers  to  receive  incentive  pay  for 
underwriting  and  Insuring  loans. 
Comments  from  individuals  who  have 
had  experience  with  incentive  plans 
would  he  particularly  helpful 

The  NCUA  Board  notes  that  while  the 
receipt  of  incentive  pay  by  loan  officers 
is  the  primary  focus  of  the  debate,  the 
issue  is  not  limited  to  loon  officer*. 
Under  the  regulation,  a  federal  credit 
union  may  not  make  a  loan  if  a 
commission  or  fee  is  to  be  received  by 
a  s(^mor  management  employee  in 
connection  wi\h  unden^Tlting  or 
Insuring  the  loan.  Thus,  for  example,  a 
credit  union's  vice  president  for  lending 
may  not  receive  compensation  based  on 
the  volume  of  loans  generated  by  the 
loan  department.  The  NCUA  Board 
seeks  conamenl  on  whether  the 
regulation  should  be  amended  to  permit 
senior  management  employees  to 
receive  incentive  f>ay  based  on  lc<an 
activities.  The  Board  notes  that  it  is 
wary  of  making  such  a  change,  hcwever, 
because  of  concern  that  if  senior 
management  is  allowed  to  receive  loary- 
related  incentive  pwy.  control  over  the 
activities  of  loan  officers  and  other  non- 
senior  employees  could  be 
compromised. 

The  NCUA  Board  also  notes  that 
while  a  \'vje  president  for  lending  may 
not  receive  compensation  tied  to  the 
performance  of  the  loan  department,  the 
agency  has  taken  the  position  that  a 
chief  executive  officer's  compensation 
may  be  tied  to  the  ov-erail  performance 
of  the  credit  union,  part  of  which  is 
based  on  its  loan  activities.  The 
rationale  for  tlie  distinction  is  that 
compensation  lied  to  the  overall 
fH?rformance  of  the  credit  union  takes 
into  account  so  many  factors  that  rt 
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cannot  be  said  to  be  "in  connection 
with"  the  undenvriting,  insuring, 
servicing,  or  collecting  of  a  loan. 

How  the  Regulation  Should  Be 
Amended 

There  are  many  ways  the  regulation 
could  be  amended.  For  example,  the 
term  "loan  officers"  could  simply  be 
deleted  from  the  provision.  This  would 
preserve  the  prohibition  for  directors, 
conunittee  members,  and  senior 
management  employees,  but  allow 
credit  unions  to  design  any  type  of 
incentive  program  for  loan  officers. 
With  such  authority,  a  credit  union 
could  implement  a  plan  in  which  loan 
officers  receive  a  certain  dollar  amount 
for  each  loan  closed,  regardless  of  the 
ultimate  performance  of  the  loan.  If  the 
regidation  were  amended  in  this 
manner,  it  would  be  up  to  the  business 
judgment  of  a  credit  union's 
management  to  design  an  incentive 
program  that  contains  the  necessary 
controls.  Through  the  supervision 
process.  NCUA  could  take  exception  to 
programs  without  such  controls. 

Amending  the  regulation  in  such  a 
manner  might  reach  beyond  its  intended 
effect,  however,  and  present  serious 
safety  and  soundness  concerns.  For 
example,  it  would  remove  the 
prohibition  against  a  loan  officer 
receiving  compensation  from  third 
parties  for  activities  relating  to 
underwriting,  insuring,  servicing,  or 
collecting  a  loan  made  by  the  credit 
union.  Thus,  for  e,'.cample.  a  loan  officer 
could  have  an  ownership  interest  in  a 
collection  company  used  by  the  credit 
union  or  receive  a  pavTnent  from  a  real 
estate  agent  for  approving  a  loan  on 
property  sold  by  the  agent. 

A  loan  ot"ficer  in  a  federal  credit  union 
would  still  be  subject  to  Article  XIX. 
Section  4.  of  the  Federal  Credit  Union 
Bylaws,  which  provides  that  no 
direc-tor,  committee  member,  officer, 
agent  or  employee  of  a  credit  union 
shall  participate  in  the  deliberation 
upon  or  the  determination  of  any 
question  affecting  his  pecuniary  interest 
or  the  pecuniary  interest  of  any 
corporation,  partnership,  or  association 
in  which  he  or  she  is  interested.  While 
the  bylaw  would  prohibit  a  loan  officer 
from  approving  a  loan  if  he  were  to 
receive  a  momentary  benefit  from  that 
decision,  bylaws  serve  as  a  contract 
between  the  members  and  the  credit 
union  and  their  enforcement  is 
generally  left  up  to  the  members.  NCUA 
action  is  predicated  on  a  violation  of 
law,  regulation.  Board  order,  or  safety 
and  soundness.  Accordingly,  the  NCUA 
Board  would  be  concerned  about  the 
implications  of  simply  deleting  "loan 
officers"  from  the  regulation. 


As  an  alternative  to  simply  deleting 
the  term  "loan  officer."  the  Board  could 
insert  language  to  clarify  that  loan 
production  personnel  may  receive 
incentive  pay  (from  the  credit  union)  so 
long  as  they  are  not  involved  in  the 
credit  granting  decision.  This  would 
preserve  the  integrity  of  the  rule — those 
who  make  the  loan  decision  do  not  get 
extra  pay  for  saying  yes — while 
eliminating  a  possible 
misunderstanding  that  may  be 
preventing  credit  unions  from 
implementing  incentive  plans  that  are 
permissible  under  the  current  nile. 

As  another  alternative,  the  regulation 
could  be  amended  by  adding  language 
permitting  incentive  pay  plans  and 
instructing  credit  unions  on  the  kinds  of 
controls  that  must  be  in  place  for  a  plan 
to  be  permissible.  These  controls  could 
include:  (1)  Requiring  the  credit  union 
to  have  written  policies  and  procedures 
to  ensure  that  personnel  making  final 
decisions  to  approve  or  disapprove 
loans  are  accountable  for  making  safe 
and  sound  decisions  for  the  credit 
union;  (2)  permitting  loan  officers  to 
receive  incentive  pay  only  when 
underwriting  standards  are  firm;  (3) 
requiring  two  loan  officers'  signatures 
on  any  loan  where  incentives  are 
involved;  (4)  excluding  business  loans 
and  loans  to  officials  or  family 
members;  (5)  requiring  that  a  sample  of 
each  loan  officer's  loans  be  reviewed  as 
part  of  the  credit  union's  internal  audit; 
(6)  requiring  the  loan  officer's  adherence 
to  performance  standards  be 
documented:  (7)  requiring  that 
incentives  be  tied  to  loan  quality,  rather 
that  quantity;  and  (8)  requiring  that  loan 
officer  incentives  be  part  of  an  overall 
employee  incentive  program.  NCUA 
could  continue  to  take  exception  to 
specific  plans  based  on  safety  and 
soundness  concerns. 

The  above  controls  have  been 
suggested  by  NCUA  staff  and  some 
members  of  the  credit  union 
community.  It  is  by  no  means  an 
exclusive  list.  From  those  commenters 
who  believe  the  regulation  should  be 
amended,  NCUA  seeks  suggestions  on 
how  it  should  be  done  and  whether  and 
what  kinds  of  controls  should  be 
imposed.  In  addition  to  the  incentive 
pay  issue.  NCUA  welcomes  comment  on 
any  other  changes  to  its  lending 
regulations  that  would  facilitate 
increased  lending  and  improved  loan- 
to-share  ratios  without  compromising 
safety  and  soundness. 


By  Lhe  National  Credit  Unicn 
Administration  Board  on  March  9. 1994. 
Becky  Baker, 
Secretary-  of  the  Board. 
|FR  Doc.  94-5949  Filed  3-14-94:  8:45  ami 

BI'..LiNG  CODE  7S15-C1-M 


SMALL  BUSINESS  ADMINISTRATION 

13CFRPa.1i21 

Small  B'jsi.ness  Size  Standards; 
Waiver  of  the  Nonmanutacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  tlie 
nomnanufacturer  rule  for  copiers/ 
duplicating  equipment. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  considering  a 
waiver  of  the  Nonmanufacturer  Rule  for 
copiers/duplicating  equipment.  The 
basis  for  waivers  is  that  no  small 
business  m.anufacturers  are  supplying 
this  class  of  products  to  the  Federal 
goverrjnent.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program. 
The  purpose  of  this  notice  is  to  solicit 
comments  and  source  information  fi"om 
interested  parties. 

DATES:  Comments  and  sources  must  be 
submitted  on  or  before  March  30.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to:  Robert  J.  Moffitt.  Associate 
Administrator  for  Procurement 
Assistance.  U.S.  Small  Business 
Administration,  409  3rd  Street.  SW.. 
Washington  DC,  20416,  Tel:  (202)  205- 
6460. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Parker,  Procurement  Anaivst,  Tel; 
(202) 205-6465. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656.  enacted  on  November  15. 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside -for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  available  to 
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participate  in  the  Federal  market.  To  be 
considered  available  to  partJcipfltB  in 
tlie  Federal  market  on  a  das?  of 
products,  the  small  business  must  have 
been  awarded  or  have  performed  on  a 
contract  or  contracts  to  supply  a  product 
within  a  specific  class  of  pnx^ucts  to  the 
Federal  govenimenf  within  the  past  24 
months  from  the  date  of  rv>quest  for 
waiver,  either  directly  or  through  a 
dealer,  or  who  have  cffer^  on  a 
solidtatioQ  for  that  class  of  products 
within  that  time  frame.  The  SBA  defines 
"class  of  products"  based  on  two  coding 
systems.  The  first  is  the  Office  of 
Management  and  Budget  Standsrd 
Industrial  Qa.'i&ificaticri  Manual  The 
second  is  the  Product  and  Service  Code 
established  by  the  Federal  Procurement 
Data  System. 

This  notice  proposes  to  waive  the 
Nonmanufacturer  Rule  for  copiers/ 
duplicating  equipment  fSIC  code  3579, 
rSC  code  3610). 

In  an  effort  to  identi^-'  sr,-5il  business 
sources  for  this  ciass  of  produces,  SB.'^ 
has  searched  its  Procurement 
Automated  Source  System  (PASiS)  and 
the  Thomas  Register  and  has  contacted 
the  General  Services  .^.dministration. 
SBA  will  also  publish  a  notice  in  the 
Commerce  Business  Daily.  To  date, 
these  efforts  have  identified  no  small 
business  sources.  The  public  is  invited 
to  comment  or  piov-soir  f^c.irce 
information  to  SBA  on  the  prop>os«»d 
wavier  of  the  nonroarsurVturer  rale  for 
this  ciass  of  products, 

Dbted:  Wa.Th  7,  1994. 

Robert  }.  MafSfl, 

Associate  Administrator  for  /Vocuresie.nf 
Assistance. 

[FR  Doc  W-59W  Filed  3-14-94:  8  45  ami 


DEPARTMENT  OF  TRANSPORTATTCN 

Federal  Aviation  AdrrrinlstraCon 

14  CFR  Part  39 

[Doclnet  So.  »4-+<^^-t3-ADl 

Airworthlress  Directives;  9«»ec^  Worfel 
■iOOA  2ncf  400T  (Mllftary  T-1  A) 
AJinpt3nes 

AGExtCY:  Federal  Aviation 

.^d.-ninistration,  E>OT. 

ACTKX:  Notice  of  proposed  ruleroakirig 

(NPRM). 

SUMMARY:  TLLs  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  CAD)  that  is  applicable  to 
certain  B»"*»ch  Model  400.\  and  400  f 
(military  T-iA)  airplanes.  This  prcposal 
would  require  an  inspection  of  certain 


flap  roller  retention  components  to 
detect  discrepant  or  missing  parts,  aiid 
rpplacement  of  discrepant  or  missing 
parts;  and  installation  of  new  washers 
on  the  roller  attach  bohs.  This  proposal 
is  prompted  by  reports  of  undersized 
tabs  on  son>e  lock  washers,  and  tabs  or 
inner  tangs  missing  from  the  washers 
installed  on  the  flap  roller  bohs.  Such 
discrepancies  defeat  the  locking 
function  of  the  tab  wash«Tr,  and  could 
result  in  loss  of  the  nut  and  flap  roller. 
The  actioiu  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of  the 
main  or  aft  Dap  surface  and  subsequent 
reduced  controllability  of  the  airplane. 

DATES;  Comments  roust  be  received  by 
May  9,  1994. 

ADDRESSES:  Submit  comments  in 
L-ipIicate  to  the  Federal  Aviation 
AdminisL'^tion  (FAA).  Transport 
Airplane  Directorate,  A>.'M-103, 
Attention:  Rules  Docket  No.  9+-N'M- 
18-,\D,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  b?  inspecied  at  this 
location  between  9  8,m.  and  3  p  m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  niie  msy  be  obt.'sined  'rom 
Beech  Aircraft  Corporarion.  P  CI.  Box  85, 
Wichita,  Kansas  6^201-0085.  This 
information  may  b«  pYarr,inf?d  at  the 
FAA.  Transport  .Airpla.ne  Directorate, 
1601  Lind  A\'enu6,  SW..  Renton. 
Washington,  or  at  tn^  FAA,  Small 
Airplane  Director&tft,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100.  Mid-C^r.Mr.erjt  Airport. 
Wichita,  Kans&s. 

FOR  FURT^«^  Wf  ORhUr,C*i  CONTACT: 
La.r-y  E.ig]er.  A»'rospace  Engineer. 
Airframe  Branch,  ACE-120W,  FAA. 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  rcora  100,  Mid-ContinenI 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-440:^. 

SUPPLEMENTARY  tNFC«¥ATlON: 

Comments  1d">  ited 

Interested  persons  ar«  ir:viled  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  viev^^s.  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comn>ents.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  prcposals  contained 
in  tins  notice  m;iy  be  changed  in  fight 
of  the  comments  received. 


Comments  an?  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energ}'  aspects  of 
the  proposed  rule.  All  comments 
subrnitted  will  be  available,  both  before 
and  af^er  the  closing  date  for  coir.mt-r.ts, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summerizi.Tg  each  FAA-pubfic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUovnng 
statement  is  made:  "Comments  lo 
Docket  Number  94-NT^f-l&-AD."  The 
postcard  will  be  date  stamped  and 
refumed  to  the  commenter. 

Availability  of  STTLMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Anenlion;  Rules  Docket  No. 
94-NM-18-,\D.  1601  Lind  Avenue. 
SW  .  Renton.  Washington  88055--4056. 

Discusskm 

The  FAA  has  received  »  report  that, 
during  investigation  of  Cap  roll 
problems  on  Beech  Model  400T 
(military  T-IA)  airplanes,  kxJi  waiifcr 
Inner  taos  wt^re  missing  from  the 
wftKhers  Lis  tailed  on  the  Qap  roller 
bolts  Subsequent  investigabon  of 
production  aircraft  revealed  that,  in 
addition  lo  missing  tabs,  und«rsiz(«d 
inner  tabs  were  found  on  some  lock 
washers.  In  additiotv  the  FA-^  has 
received  a  report  that  the  locking  tab 
washers  may  be  missing  an  inner  tang, 
which  is  designed  to  engage  the  kevnvay 
in  the  bolt.  Abseiurs  of  th;8  tang  defeats 
the  locking  function  of  the  tab  wssber. 
and  could  result  in  loss  of  the  r>ut  and 
flap  roller.  This  condition.  If  not 
corrected,  could  result  in  loss  of  the 
main  or  aft  flap  surface  and  5ubf*oi>9rt 
reduced  controllability  of  the  airpian*?. 

M.jdel  400A  airplanes  are  similar  in 
design  to  Model  400T  (military  T-IA) 
airplanes  and,  therefore,  also  are  suh,ect 
to  the  addressed  unsafe  condition. 

The  FAA  has  reviewed  and  approved 
Beech  Service  Bulletin  No.  2522.  dated 
January  1394.  that  describes  procedures 
for  an  inspection  of  certain  flap  roller 
retention  components  lo  detect 
discrepant  or  missing  parts,  and 
replacement  of  discrepant  or  missing 
parts  with  new  or  serviceeble  parts:  and 
installation  of  new  washers,  tab 
washers  and  flat  washers  on  the  roller 
attach  bohs.  Lnstallation  of  these  new 
components  will  ensure  the  locking 
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function  of  the  tab  washer  and  the 
structural  Integrity  of  the  flap  roller. 

Since  an  unsafe  condition  nas  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  an  inspection  of  certain  flap 
roller  retention  components  to  detect 
discrepant  or  missing  parts,  and 
replacement  of  discrepant  or  missing 
parts  with  new  or  serviceable  parts;  and 
installation  of  new  washers,  tab 
washers,  and  flat  washers  on  the  roller 
attach  bolts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  122  Model 
Beech  400A  and  400T  (mihtary  T-IA) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  F.AA  estimates  that 
102  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Required  parts 
would  cost  approximately  $100  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
555,080,  or  $540  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034,'February  26, 1979);and{3)if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulator^'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 

11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Beech  Aircraft  Corporation:  Docket  94-NM- 
18- AD. 

Applicability:  Model  400A  airplanes,  serial 
numbers  RK-1  through  RK-79  inclusive:  and 
Model  400T  (military  T-lA)  airplanes,  serial 
numbers  TT-1  through  TT-42  inclusive,  and 
TT-44:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  main  or  aft  flap 
surface  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD  in  accordance  with  Beech  Service 
Bulletin  No.  2522,  dated  January  1994. 

(1)  Perform  an  inspection  of  the  flap  roller 
retention  components  to  detect  discrepant  or 
missing  parts:  and.  prior  to  further  flight, 
replace  any  discrepant  or  missing  part  with 

a  new  or  serviceable  part. 

(2)  Install  new  washers,  new  tab  washers, 
and  new  flat  washers  on  the  roller  attach 
bolts. 

(b)  As  of  the  effective  date  of  this  AD,  no 
fwrson  shall  install  a  bolt,  part  number 
45A97115-lor45A97115-51;ora  tab 
washer,  part  number  168AS-06-2;  on  any 
airplane  unless  the  requirements  of 
paragraph  (a)(1)  of  this  AD  have  been 
accomplished  on  that  bolt  or  tab  washer. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  ACO. 

Note:  Loformation  concerning  the  existence 
of  approved  alternative  m.ethods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 


Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March  9. 
1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
|FR  Doc.  94-5936  Filed  3-14-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  g3-NM-10&-AD] 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  -300,  and  -^00 
Series  Airplanes  Equipped  With 
BFGoodrich  Evacuation  Ramp/Siides 

agency:  Federal  .Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(ADl.  appHcable  to  certain  Boeing 
Model  747-100.  -200,  -300,  and  -400 
series  airplanes,  that  would  have 
required  various  modifications  of 
certain  evacuation  ramp/slides.  That 
proposal  was  prompted  by  reports  of 
several  evacuation  ramp/slide 
malfunctions.  This  action  revises  the 
proposed  rule  by  adding  requirements 
for  additional  modifications  of  the 
ranip'slides.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  delayed  inflation  of  evacuation 
ramp/slides,  which  could  delay  or 
impede  the  evacuation  of  passengers 
during  an  emergency. 
DATES:  Comments  must  be  received  by 
April  25,  1994. 

ADDRESSES:  Submit  com.ments  in 
triplicate  to  the  Federal  Aviation 
A.dministration  (F,\.M.  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
106-AD,  1601  Lind  Avenue,  SVV., 
Renton.  Washington  98055-4036. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  thj-ough  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
the  BFGoodrich  Company.  Aircraft 
Evacuation  Systems.  Sustaining 
Engineering.  D/7916,  Phoenix,  AZ 
85040.  This  information  may  be 
exam.ined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SVV..  Renton.  Washington;  or  at 
the  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
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Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  AN'M- 
131L,  FAA,  Transport  Airplane 
Directorate,  Los  Aiigeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach.  California  90806- 
2425;  telephone  (310)  988-5338;  fax 
(310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
\%Titten  data,  vieu's,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripHcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  v^ilh  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  93-NM-106-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  coramenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.AA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-10&-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747-100,  -200, 
-300,  and  -400  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  September  8, 1993  (58  FR 
47224).  That  NPRM  would  have 


required  various  modifications  of 
certain  evacuation  ramp/slides.  That 
NPRM  was  prompted  by  reports  of 
several  evacuation  ramp/slide 
malfunctions.  That  condition,  if  not 
corrected,  could  result  in  delayed 
inflation  of  evacuation  ramp/slides, 
which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency. 

Two  commenters  to  the  proposal, 
Boeing  and  BFGoodrich,  request  that  the 
proposed  rule  be  revised  to  require 
modification  of  the  packboard  and  girt. 
This  modification  is  described  in 
paragraph  2.C.  of  the  Accomplishment 
Instructions  of  BFGoodrich  Service 
Bulletin  7A1418-25-253.  dated  April 
28,  1993;  that  service  bulletin  is  cited  in 
the  NPRM.  The  commenters  explain 
that  accomplishment  of  the 
modifications  proposed  in  the  NTRM 
will  lower  the  force  required  to  activate 
the  slide  inflation  bottle  by  a  significant 
amount.  Therefore,  in  order  to  prevent 
accidental  inflations  during  handling, 
the  commenters  state  that  it  is  also 
necessary  to  modify  the  packboard  and 
girt. 

The  FAA  concurs.  Paragraph  2.C.  of 
the  Accomplishment  Instructions  of 
BFGoodrich  service  bulletin  references 
Boeing  Service  Bulletin  747-25-2885  as 
the  appropriate  source  of  serv  ice 
information  for  modification  of  the 
packboard  and  girt.  The  modification 
involves  updating  the  later-style 
packboards  to  include  a  locking  device 
for  the  firing  lanyard,  adding  a  firing 
lanyard  with  a  provision  for  a 
packboard  lock,  and  modifying  the  girt 
for  use  with  the  new  firing  lanyard.  At 
the  time  the  NPRM  was  issued,  the  FAA 
planned  to  issue  a  separate  AD  to 
address  the  Boeing  service  bulletin 
referenced  in  paragraph  2.C.  of  the 
Accomphshment  Instructions  of 
BFGoodrich  service  bulletin.  Therefore, 
the  actions  described  in  that  paragraph 
were  excluded  from  the  proposed 
requirements  of  the  NTRM.  However, 
since  the  issuance  of  the  NTRM.  the 
FAA  has  determined  that  the 
modification  requirement  specified  in 
that  paragraph  should  be  included  in 
this  supplemental  NPRM,  rather  than 
addressing  that  modification  in  a 
separate  rulemaking  action. 

In  addition,  at  the  time  the  NPRM  was 
issued,  the  FAA  considered  certain 
other  modifications  described  in  the 
BFGoodrich  service  bulletin  to  be 
product  improvements.  Those 
modifications  are  specified  in  paragraph 
2.G.  of  the  service  bulletin,  and 
included  adding  chafe  patches  to  the 
forward  end  and  installing  velcro 
patches  between  the  girt  plies  on  the 
units,  and  adding  safety  pin  locating 


decals  to  the  regulator  actuator  assembly 
and  a  protective  patch  to  a  clevis/pin 
assembly.  Since  the  issuance  of  the 
NPRM,  the  FAA  has  determined  that 
these  modifications  are  necessary  in 
order  to  positively  address  the  unsafe 
condition  and  to  enhance  the  safety  and 
reliabihty  of  the  evacuation  ramp/slides. 

In  light  of  these  changes,  the  FA^^  has 
revised  paragraph  (a)  of  this  proposed 
rule  to  require  accomplishment  of  all 
paragraphs  specified  in  the 
Accomplishment  Instructions  of 
BFGoodrich  Service  Bulletin  7A1418- 
25-253,  dated  April  28,  1993.  In 
addition,  "Note  1"  has  been  added  to    • 
this  proposal  to  inform  operators  that 
modification  of  certain  reservoir 
assembhes,  as  specified  in  paragraph 
2.D.(1)  of  the  service  bulletin,  is 
required  currently  by  AD  91-25-02. 
Amendment  39-8103  (56  FR  63629. 
December  5,  1991). 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  1.100 
BFGoodrich  ramp/siides  of  the  affected 
design  installed  on  Boeing  Model  747- 
100,  -200.  -300,  and  -400  series 
airplanes  in  the  worldwide  fleet.  The 
FAA  estimates  that  300  of  these  subject 
ramp/slides  are  installed  on  Boeing 
Model  747-100,  -200,  -300,  and  -400 
series  airplanes  of  U.S.  registry,  and 
would  be  affected  by  this  proposed  AD. 
It  would  take  approximately  22  work 
hours  per  ramp/slide  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $55  per  work  hour.  Required 
parts  would  be  provided  by  the  ramp/ 
sUde  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$363,000,  or  $1,210  per  ramp/slide. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Fjcecutive  Order  12866;  (Z)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Februar\-  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
ixonomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator)'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locatio.T  pro%nded  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 

PART  3*-AlRW0RTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit>':  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S  C.  106(g);  and  14  CFR 
11.89 

§39.13    {AfT>erKJ«<fl 

2  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Boeing:  Docket  93-NM-106-AD. 

App/icobi%:  Model  747-100,  -200.  -300, 
and  -400  series  airplanes  equipped  with 
BFGoodrich  evacuation  ramp/slides;  as  listed 
in  BFGoodrich  Service  Bulletin  7A141&-25- 
253.  dated  April  28. 1993;  certificated  in  any 
categol7. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  delayed  inflation  of  evacuation 
ramp/slides,  which  could  delay  or  impede 
the  evacuation  of  passengers  during  an 
emergency',  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  door  3  offwing 
evacuation  ramp/slide.  part  number  7A141&- 
(    ),  in  accordance  with  the  Accomplishment 
Instructions  of  BFGoodrich  Service  Bulletin 
7A141&-25-253.  dated  April  28. 1993.  as 
applicable. 

Note  1:  Modification  of  the  reservoir 
assembly  (part  nu.iiber  4A3416-1)  to  the  part 
number  4.\3416-3  configuration,  as  specified 
in  paragraph  2.D.(1)  of  the  service  bulletin, 
IS  requiird  cxirrentlv  by  AD  91-25-02, 
Amendmpnt  39-8103  (56  FR  63629, 
DfKrembeT  5.  19911 


(b)  An  altenjative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  {.\C0), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  .-nay  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  [FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  March  9. 
1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-5937  Filed  3-14-94;  8.45  am] 
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14  CFR  Part  39 


[Docket  No.  93-ANE-79] 


Airworttilness  Directves;  Pratt  & 
Whitney  JT80  Series  Turtxjfan  Engines 

AGENCY:  Federal  AviatioQ 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airA-orthiness 
directive  (ADl.  applicable  to  Pratt  & 
Whitney  JTBD  series  turbofan  engines, 
that  currently  requires  repetitive 
inspections  of  the  combustion  chamber 
outer  case  (CCOC).  This  action  would 
reduce  the  rear  flange  inspection 
interval  for  CCOC"s  when  only  the  aft 
face  of  the  rear  flange  has  been 
inspected  and  introduce  an  improved 
ultrasonic  probe  assembly.  This 
proposal  is  prompted  by  reports  of 
rupture  of  CXIOC's  that  had  only  the  aft 
face  of  the  rear  flange  inspected  in 
accordance  with  the  current  AD.  The 
CCOC's  ruptured  due  to  cracks  on  the 
forward  face  of  the  rear  flange  that  were 
not  detected  during  this  inspection  and 
had  propagated  to  critical  lengths 
within  tlie  inspection  interval  required 
by  the  ctirrent  AD.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  CCOC  flange  cracks  that  could 
result  in  uncontained  engine  failure. 
inflight  engine  shutdown,  engine  cowl 
release,  and  airframe  damage. 
DATES:  Comments  must  be  received  by 
May  16, 1994. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  A^-iation 
Administration  (FA.^).  New  England 
Region,  Office  cf  the  Assistant  Chief 
Counsel.  Attention;  Rules  Docket  No. 
93-ANE-79.  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney.  400  Main  Street.  East 
Hartford.  CT  06108.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen.  Aerospace  Engineer, 
Engine  Certification  Office,  F-A.\,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617) 238-7137. 
fax  (617) 238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Literestcd  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FA.A.-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FA.^  to 
acknowledge  receipt  of  their  comments 
subm.itted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followng 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-79."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-,\NE-79,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  October  3. 1989,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  [AD]  87-11-07 
Rl.  Amendment  39-6360  (54  FR  46045. 
November  1,  1989).  applicable  to  Pratt 
&  Whitney  (PW)  JTBD  series  turbofan 
engines,  to  require  repetitive  eddy 
current,  fluorescent  penetrant, 
fluorescent  magnetic  penetrant,  or 
visual  inspections  for  cracks  in  the  rear 
flange,  and  ultrasonic,  fluorescent 
penetrant,  or  fluorescent  magnetic 
penetrant  inspections  for  cracks  in  the 
PS4  boss,  and  drain  bosses  of  the 
combustion  chamber  outer  case  (CCOC). 
That  action  was  prompted  by  reports  of 
uncontained  rupture  of  the  CCOC.  That 
condition,  if  not  corrected,  could  result 
in  CCOC  flange  cracks  that  if  undetected 
could  result  in  uncontained  engine 
failure,  inflight  engine  shutdowTi, 
engine  cowl  release,  and  airframe 
damage. 

Since  the  issuance  of  that  AD,  the 
FA.^  has  received  reports  of  rupture  of 
CCOC's  that  had  only  the  aft  face  of  the 
rear  flange  inspected  in  accordance  with 
the  current  AD.  The  CCOC's  ruptured 
due  to  cracks  on  the  forward  face  of  the 
rear  flange  that  were  not  detected  during 
this  inspection  and  propagated  to 
critical  lengths  within  the  inspection 
interval  required  by  the  current  AD.  The 
FA^^  has  determined  that  a  reduced 
inspection  interval  is  required  if  only 
the  aft  face  of  the  rear  flange  is 
inspected  and  the  forward  face  is  not 
inspected.  The  proposed  AD  maintains 
the  rear  flange  inspection,  but  specifies 
this  reduced  interval  if  only  the  aft  face 
of  the  rear  flange  is  inspected. 

The  requirement  in  the  current  AD  to 
inspect  the  CCOC  at  every  shop  visit,  in 
addition  to  the  specified  cyclic 
intervals,  is  maintained  in  this  proposed 
AD.  This  inspection  requirement  is 
necessary  to  meet  safety  of  flight  criteria 
based  on  the  statistical  forecasting 
models  utilized  to  assess  this  problem. 
The  proposed  AD  also  requires 
reporting  of  CCOC  inspection  results  to 
the  FAA  for  the  purpose  of  updating 
these  statistical  forecasting  models. 

The  current  AD  requires  more 
frequent  inspection  of  the  PS4  boss  and 
drain  bosses  that  have  been  weld 
repaired.  This  requirement  is 
maintained  in  the  oroposed  AD  and  was 


based  on  analytical  studies  and 
component  tests  that  revealed  a  greater 
propensity  for  these  weld  repaired 
bosses  to  develop  cracks. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Ser\  ice  Bulletin  (ASB)  No.  5676. 
Revision  8,  dated  November  5.  1993. 
that  describes  procedures  for  initial  and 
repetitive  inspections  of  the  CCOC  for 
cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  prftducts  of  this  same 
tj-pe  design,  the  proposed  AD  would 
supersede  AD  87-11-07  Rl  to  reduce 
the  inspection  inter\-al  for  CCOC's  that 
have  had  only  the  aft  face  of  the  rear 
flange  inspected  and  introduce  an 
improved  ultrasonic  probe  assembly. 

"The  FAA  estimates  that  6.815  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  4  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,499,300. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034' February  26.  1979);  and  (3)  if 
promulgated.  v%ill  nut  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety- 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  A\iafion 


Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  App.  1354(a).  1421 
and  1423;  49  U  S.C  106tg);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6360  (54  FR 
46045,  November  1,  1989)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Pratt  &  Whitney:  Docket  No.  93-ANE-79. 
Supersedes  AD  87-11-07  Rl, 
Amendment  39-6360  aad  AD  87-11-07, 
Amendnient  39-5619. 

Applicability:  Pratt  &  Whitney  (PW) 
Models  JT8D-1,  -lA,  -IB,  -7.  -ZA,  -7B.  -9. 
•9A.  -11.  -15,  -15A.   17.  -17A,  -17R.  and 
-17AR  turbofan  engines,  installed  on  but  not 
limited  to  Boeing  727  and  737  series  aircraft, 
and  McDonnell  Douglas  DC-9  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  combustion  chamber  outer  case 
(CCOC)  flange  cracks  that  could  result  in 
uncontained  engine  failure,  inflight  engine 
shutdown,  engine  cowl  release,  and  airfra.Tie 
damage,  accomplish  the  following: 

(a)  Ultrasonic,  eddy  current,  fluorescent 
penetrant,  fluorescent  magnetic  penetrant,  or 
visually  inspect  the  CCOC  PS4  bioss.  drain 
boss,  and  rear  flange  for  cracks  at  each  engine 
shop  visit  after  the  effective  date  of  this  AD, 
in  accordance  with  paragraph  2.B.(3)  of  PW 
Alert  Ser\)ce  Bulletin  (ASB)  No.  5676. 
Revision  8.  dated  November  5,  1993. 

fb)  Ultrasonic,  fluorescent  penetrant, 
fluorescent  magnetic  penetrant,  or  visually 
inspect  the  CCOC  PS4  boss  and  drain  boss, 
which  have  not  been  weld  repaired,  for 
cracks  at  the  initial  and  repetitive  inten'sls 
sp>ecified  in  paragraph  l.E.(l)  and  Table  1  of 
PW  ASB  No.  5676.  Revision  8,  dated 
.November  5. 1993.  in  accordance  with  the 
Accomplishment  Instructions  of  paragraph  2 
and  Table  3  of  PW  ASB  No.  5676.  Revision 
8.  dated  November  5,  1993. 

(c)  Eddy  current,  fluorescent  penetrant, 
fluorescent  magnetic  penetrant,  or  visually 
insf)ect  the  CCOC  rear  flange  for  cracks  at  the 
initial  and  repetitive  intervals  specified  in 
paragraph  1  E.(l )  and  Table  1  of  PW  ASB  No 
5676.  Re\ision  8.  dated  November  5,  1993,  m 
accordance  with  the  Accomphshment 
Instructions  of  paragraph  2  and  Table  3  of 
PW  ASB  No.  5676.  Revision  8.  dated 
November  5,  1993. 

(d)  Ultrasonic,  fluorescent  penetrant, 
fluorescent  magnetic  penetrant,  or  visually 
inspect  the  CCOC  PS4  boss  and  drain  boss, 
which  have  been  weld  repaired,  for  cracks  at 
the  interval, specified  in  paragraph  l.E.(l) 
and  Table  1  of  PW  ASB  No.  5676.  Revision 
8,  dated  November  5,  1993,  in  accordance 
with  the  Accomplishment  Instructions  of 
paragraph  2  and  Table  3  of  PW  ,\SB  No. 
5676,  Revision  8.  dated  November  5.  1993 
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(e)  CCOC"s  inspected  in  accordance  with 
paragraphs  (a),  (b).  (c).  and  (d)  of  this  AD  that 
are  found  cracked  must  be  removed  from 
service  prior  to  further  flight  and  replaced 
with  a  serviceable  part 

(f)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  to  perform 
engine  maintenance  that  cannot  be 
performed  on-wing,  that  entails  separation  of 
pairs  of  mating  engine  lettered  flanges  or  the 
removal  of  a  cpmpressor  disk,  hub,  or  sf)ool, 
or  removal  of  a  turbine  disk. 

(gj  Report  the  following  information  in 
HTJting.  if  a  case  is  found  cracked,  within  30 
days  of  the  inspection,  to  the  Manager, 
Engine  Certification  Office,  Engine  and 
Propeller  Directorate.  Aircraft  Certification 
Service,  ?AA.  12  New  England  Executive 
Park.  Burlington,  NU  01803-05299.  Telex 
Number  949301  FAANE  BURL:  fax  (617) 
238-7199: 

(1)  Engine  Serial  Number 

(2)  Inspection  date 

(31  Case  Part  Number  and  Serial  Number 

(4)  Case  total  time  in  service  and  cycles  in 
service  (if  estimate,  so  note) 

(5)  Case  time  Ln  service  and  cycles  in 
service  since  last  inspection 

(6)  Method  of  inspection  used 
C)  Crack  location  and  size 

The  repwrting  requirements  of  this  proposed 
AD  terminate  one  ywir  from  the  effective  date 
of  the  AD 

(h)  Information  collection  requirements 
contained  In  this  proposed  regulation  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L. 
96-511)  and  have  been  assigned  0MB  control 
number  2120-0056. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forv^arded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  v^-ith  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAJ?  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished- 
Issued  in  Burlington,  Massachusetts,  on 
March  B.  1994. 

Jay  J.  PauTiee, 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

|FR  Doc.  94-5941  Filed  3-14-94;  8:45  am) 
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14CFRPart39 

[Docket  No.  93-^NE-7S] 

Airworthiness  Directives;  Turbomeca 
Arriel  1  Sertes  Turtwshaft  Engines 

agency:  Federal  Aviation 
Administration.  IX)T. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airvv'orthiness 
directive  (AD),  applicable  to  Turbomeca 
Arriel  1  series  turboshaft  engines,  that 
currently  requires  a  gearbox  chip 
detector  inspection  prior  to  further 
flight,  subsequent  inspection  at 
designated  intervals,  and  if  necessary, 
removal  of  the  gearbox,  and  also 
requires  modification  of  the  gearbox  if 
not  accomplished  previously.  This 
action  would  require  modification  to  the 
intermediate  gear  that  would  constitute 
terminating  action  to  the  repetitive  chip 
detector  inspections.  On  certain  engines 
this  proposal  would  require  immediate 
modification  of  the  intermediate  gear 
prior  to  further  flight.  This  proposal  is 
prompted  by  the  availabihty  of  design 
improvements  to  the  intermediate  gear. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  damage  to 
the  aircraft  resulting  from  engine  debris 
following  an  uncontained  engine 
failure. 

DATES:  Comments  must  be  received  by 
May  16, 1994. 

ADDRESSES;  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-78, 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Turbomeca  Engine  Corporation,  2709 
Forum  Drive,  Grand  Prairie,  TX  75051. 
This  information  may  be  examined  at 
the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617) 238-7137. 
fax  (617)  238-7199. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  m.ay  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  a.'^er  the  closing  date  for  comments, 
in  tiie  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commente.-s  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followmg 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-78."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-78,  12  New 
England  Executive  Park,  Burlington,  M\ 
01803-5299. 

Discussion 

The  Direction  Generale  de  L'aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  of  France, 
notified  the  Federal  Aviation 
Administration  (FA^\)  that  an  unsafe 
condition  may  exist  on  Turbomeca 
Arriel  IB,  ID,  IDI,  lA  with  TU13,  and 
l.M  with  TU13,  turboshaft  engines.  The 
DGAC  advises  that  they  have  received 
reports  of  seven  inflight  engine 
shutdowns  and  three  uncontained 
failures  of  the  power  turbine  disk.  The 
DGAC  also  adv"ises  that  these  failures 
were  caused  by  failure  of  the  reduction 
gearbox  intermediate  gear. 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  the  Federal 
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Aviation  Regulations  and  the  apphcable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FA^^ 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  t>-pe  design  that  axe  certificated 
for  operation  in  the  United  States. 

On  June  25, 1992.  the  F.\.\  issued 
telegraphic  airworthiness  directive 
(TAD)  T92-13-52  to  require  a  gearbox 
chip  detector  inspection  prior  to  further 
flight,  subsequent  inspection  at  intervals 
not  to  exceed  5  hours  time  in  service 
since  the  last  inspection,  and  if 
necessar>'.  removal  of  the  gearbox.  The 
F.\A  determined  after  review  of  the 
results  of  the  investigation  and  analysis 
performed  by  the  manufacturer  that 
these  failures  are  due  to  high  cycle 
fatigue  that  initiates  from  vibration 
induced  by  gear  teeth  wear.  Failure  of 
the  intermediate  gear  can  result  in  an 
overspeed  condition  and  possible 
failure  of  the  power  turbine  disk.  That 
condition,  if  not  corrected,  can  result  in 
damage  to  the  aircraft  resulting  from 
engine  debris  following  an  uncontained 
engine  failure. 

On  October  26, 1992,  the  FAA  issued 
AD  92-24-08.  Amendment  39-8413  (57 
FR  54293.  November  18.  1992).  to 
supersede  AD  T92-13-52.  That  action 
requires  gearbox  chip  detector 
inspection  at  intervaJs  not  to  exceed  8 
hours  time  in  service  on  TU39  modified 
gearboxes,  and  requires  modification  of 
the  reduction  geaitox  to  standard  TU39. 
if  not  already  modified  to  standard 
TU39. 

Since  the  issuance  of  that  AD.  the 
manufacturer  has  developed  a 
modification  to  the  intermediate  gear 
that  will  inhibit  the  gear  teeth  wear  and 
consequent  vibration-induced  high 
cycle  fatigue. 

Turbomeca  has  issued  Service 
Bulletin  (SB)  No.  292  72  0157.  Update 
No.  2,  dated  July  30. 1993,  that 
describes  procedures  for  a  gearbox  chip 
detector  inspection  to  find  evidence  of 
metal  chips  that  may  indicate 
impending  gear  failure,  prohibits  further 
operation  of  gearboxes  that  have  not 
been  modified  to  the  TU39  standard, 
and  defines  suspect  gearboxes  that 
require  rework  of  the  gear  train 
components  to  prevent  failure. 
Turbomeca  has  also  issued  SB  No.  292 
72  0169,  dated  July  12. 1993.  that 
describes  procedures  for  modification 
(TU232)  of  the  intermediate  gear. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


supersede  AD  92-24-08  to  remove 
gearboxes  that  were  overhauled  prior  to 
June  1, 1992.  within  30  days  after  the 
effective  date  of  this  AD.  Those 
gt-arboxes  have  intermediate  gears  that 
are  prone  to  gear  teeth  wear  due  to 
mixing  of  used  gear  train  components 
with  new  components.  This  proposed 
AD  would  also  require  immediate 
modification  of  certain  engines  to  the 
TU39  which  introduces  a  thicker  web 
intermediate  gear  that  is  more  resistant 
to  HCF  failure  Finally,  this  proposed 
AD  would  also  continue  to  require 
repetitive  inspections  of  the  chip 
detector  for  evidence  of  metal  chips 
until  installation  of  modification  TU232 
to  the  intermediate  gear  at  the  next 
overhaul  or  repair  of  the  reduction 
gearbox.  Installation  of  modification 
TU232  would  constitute  terminating 
action  to  the  inspection  requirements  of 
this  AD. 

The  FAA  estimates  that  270  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  80 
work  hours  per  engine  to  accomphsh 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Turbomeca  has  advised  the  FA-\  that 
required  parts  would  be  provided  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  Si. 188.000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows 

PART  33— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11  89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8413  (57  FR 
54293.  November  18. 1992)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Turbomeca:  Docket  No.  93-ANE-78. 

Supersedes  AD  92-24-08,  Amendment 
39^413. 

Applicability  Turbomeca  Arriel  Model  IB. 
ID.  IDI.  lA  with  TU13.  and  lAl  with  TU13. 
turboshaft  engines  installed  on  but  not 
limited  to  Aerospatiale  AS-350B  helicopters 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  sircraft  resulting 
from  engine  debris  following  an  uncontained 
engine  failure,  accomplish  the  following: 

(a)  For  the  following  Turbomeca  Arriel 
engme  models:  ID  not  modified  to  TU232. 
IDI  not  modified  to  TU232..1B  modified  to 
TU39  but  not  modified  to  TU232.  lA  with 
TU13  modified  to  TU39  but  not  modified  to 
TU232.  and  lAl  with  TUIS  modified  to 
TU39  but  not  modified  to  TU232,  accomplish 
the  following: 

(1)  Except  for  those  engines  that  have  been 
inspected  in  accordance  with  AD  92-24-08 
within  8  hours  time  in  service  (TIS)  prior  to 
the  effective  date  of  this  AD.  prior  to  further 
flight  remove  and  inspect  the  reduction 
gearh>ox  chip  detector  for  evidence  of  metal 
chips  in  accordance  with  Turbomeca  Service 
Bulletin  (SB)  No.  292  72  0157,  Update  No.  2, 
dated  July  30. 1993. 

(2)  Remove  from  service  reduction  gearbox 
modules  that  do  not  meet  the  return  to 
service  criteria  described  in  Turbomeca  SB 
No.  292  72  0157.  Update  No.  2.  dated  July 
30, 1993.  and  replace  with  a  serviceable  part 

(3)  Thereafter,  at  intervals  not  to  exceed  8 
hours  TIS  since  the  last  inspection, 
accomplish  the  following: 

(i)  Remove  and  inspect  the  reduction 
geartxjx  chip  detector  in  accordance  with 
paragraph  (a)(1)  of  this  AD. 

(ii)  Remove  from  service,  if  necessary,  the 
reduction  gearbox  module  In  accordance 
with  paragraph  (a)(2J  of  this  AD.  and  replace 
with  a  serviceable  part 

(4)  At  the  next  overhaul  or  repair  of  the 
reduction  gearbox  module  after  the  effective 


11946 


Federal  Register  /  Vol.  59.  No.  50  /  Tuesday,  March  15.  1994  /  Proposed  Rules 


date  of  this  AD,  incorporate  modification 
TU232  in  accordance  with  Turbomeca  SB 
No.  292  72  0169.  dated  July  12, 1993. 
Incorporation  of  modification  TL'232 
constirjtes  terminating  action  to  the 
inspections,  and  replacement,  if  necessary, 
requL^ed  in  paragraphs  (a)(1).  (a)(2),  and  (a)(3) 
of  this  AD. 

(b)  For  the  following  Turbomeca  Arriel 
engine  .modeis.  IB  not  modified  toTU39.  lA 
with  Tb'13  not  modified  to  TL'39,  and  lAl 
with  TU13  not  modified  to  TU39,  prior  to 
fuither  flight  replace  reduction  gearbox 
module  No.  5  with  a  reduction  gearbox 
module  No.  5  modified  to  standard  TU39. 

(c)  For  the  following  Turbomeca  Arriel 
engine  models.  IB,  lA  with  TUlS.  and  lAl 
with  TU13,  with  reduction  gearbox  modules 
identified  by  serial  numbers  specified  in 
panjgraph  C(c)  of  Turbomeca  SB  No.  292  72 
0157,  Update  No.  2.  dated  July  30, 1993.  that 
were  overhauled  prior  to  June  1.  1992.  but 
not  overhauled  between  that  date  and  the 
effective  date  of  this  AD.  and  with  less  than 
200  hours  TIS  since  overhaul,  remove  from 
service  and  return  for  overhaul  within  30 
days  after  the  effective  date  of  this  AD,  in 
accordance  with  Turbomeca  Service  Bulletin 
(SB)  No.  292  72  0157.  Update  No.  2,  dated 
July  30.  1993. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  .Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Except  for  engines  specified  in 
paragraph  fb)  of  this  AD,  special  flight 
permits  may  be  issued  in  accordance  with 
FAR  21.197  and  21.199  to  operate  the  aircraft 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  8,  1994. 

Jay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Ser\'ice. 

[FR  Doc.  94-5942  Filed  3-14-94;  8:45  am) 

BilUNQ  CODE  4910-1J-P 


14CFRPart39 

[Docket  No.  93-NM-218-AD) 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Corbon  Brakes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NTRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
inspections  to  detect  cracking, 
corrosion,  and  wear  of  various 
components  of  the  main  landing  gear 
(MLG)  brake  assembly,  and  correction  of 
discrepancies.  This  proposal  is 
prompted  by  reports  indicating  that 
components  In  the  MLG  assembly  have 
been  damaged  due  to  the  consequences 
of  vibration.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  faibore  of  components  of  the 
•MLG,  which  could  severely  affect  the 
braking  capability  of  the  airplane  while 
on  the  ground. 

DATES:  Comments  must  be  received  by 
May  9, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-N'M- 
218-AD.  1601  Lind  Avenue,  SVV., 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  COMTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  &  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  sf>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  tbJs  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-218-AD."'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentcr. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NT^-218-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
indicating  that  Boeing  Model  767  series 
airplanes  equipped  with  carbon  brakes 
have  experienced  certain  vibratory 
conditions  that  have  resulted  in  damage 
to  or  failure  of  components  of  the  main 
landing  gear  (MLG)  assembly.  Such 
damage  has  included  cracked  and  worn 
bushings  on  the  brake  load  path, 
deformation  of  the  brake  rod  lugs,  and 
missing  chrome  or  heat  damage  of  the 
brake  attach  pins.  Failure  of  these 
components  due  to  the  damage  caused 
by  the  vibratory  phenomenon  could 
result  in  the  loss  of  one  or  two  brakes, 
depending  upon  the  location  of  the 
failure.  In  fact,  there  have  been  reports 
of  at  least  14  incidents  of  single  brake 
failure  and  2  incidents  of  two-brake 
failure  related  to  these  problems.  This 
condition,  if  not  corrected,  could 
severely  affect  the  braking  capability  of 
the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  .Service  Bulletin  767-32-0128. 
dated  November  11,  1993,  that  describes 
procedures  for  conducting  repetitive 
visual,  fluorescent  magnetic  particle, 
and  fluorescent  penetrant  inspections  to 
detect  cracks  and  corrosion  of  the  pin 
that  attaches  the  brake  rod  to  the  brake 
housing,  and  replacement  of  the  pin,  if 
necessary.  It  also  contains  procedures 
for  conducting  visual  inspections  to 
detect  cracking  and  wear  of  the  brake 
torque  arm  bushing,  and  to  detect 
cracking  of  the  brake  rod  bushings;  and 
repair  or  replacement  of  parts,  if 
necessary.  Also  included  are  procedures 
for  conducting  repetitive  visual 
inspections  to  detect  corrosion  or 
damage  of  the  bulkhead,  keeper  pin,  and 
the  bore  and  face  of  the  brake 
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attachment  pin;  and  replacement  of 
parts,  if  necessarv. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  inspections  to  detect 
corrosion  and  cracking  of  the  pin  that 
attaches  the  brake  rod  to  the  brake 
housing,  the  brake  torque  arm  bushing, 
the  brake  rod  bushings,  the  keeper  pin, 
and  the  bore  and  face  of  the  brake  attach 
pin.  Any  discrepant  parts  would  be 
required  to  be  replaced  or  repaired,  as 
applicable.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  289  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  F.\^\ 
estimates  that  71  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
appro-ximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $39,050.  or  $550  per 
airplane,  per  inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  tliis  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  v^ill  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  num.ber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty-  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
\  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S  C.  106(g):  and  14  CFR 
11.89 

§9.13    tA/nended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing;  Docket  93-NM-218-AD 

Applicability:  Model  767  series  airplanes 

equipped  with  carbon  brakes,  certificated  in 

any  category. 
Compliance  Required  as  indicated,  unless 

accomplished  previously. 
To  prevent  the  failure  of  components  of  the 

main  landir^  gear,  which  could  severely 

affect  the  braking  capability  of  the  airplane 

while  on  the  ground,  accomplish  the 

following: 

(a)  Within  1.500  hours  time-in-ser\ice  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  1,500  hours  time- 
in-service,  conduct  inspections  to  detect 
cracking  and  corrosion  of  the  pin  that 
attaches  the  brake  rod  to  the  brake  housing. 
to  detect  cracking  of  the  brake  torque  arm 
bushings;  and  to  detect  wear  of  the  brake  rod 
bushings;  in  accordance  with  Part  1  of  Boeing 
Service  Bulletin  767-32-0128.  dated 
November  11, 1993.  If  any  discrepancy  is 
detected  in  any  part,  replace  or  repair  the 
part  in  accordance  with  the  compliance 
schedule  specified  in  Figure  1  or  Figure  2  of 
the  service  bulletin,  as  applicable. 

(b)  VViiliiii  6  months  after  the  effective  date 
of  this  AD.  and  thereafter  at  intervals  not  to 
exceed  6  months,  conduct  a  visual  insf>ection 
to  detect  corrosion  and  damage  of  the 
bulkhead,  the  keeper  pin.  end  the  bore  and 
face  of  the  brake  attach  pin.  in  accordance 
with  Part  2  of  Boeing  Service  Bulletin  767- 
32-0128.  dated  November  11. 1993.  If  any 
corrosion  or  damage  is  found  on  any  part, 
prior  to  further  flight,  replace  the  part  in 
accordance  with  the  service  bulteUn. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  F.\A. 
Transport  Airplane  Directorate  Operators 
shall  submit  then  requests  through  an 
appropriate  FAA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  March  9. 
1994. 

Darrell  M.  Pederson. 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice 
[FR  Doc.  94-5935  Filed  3-14-94,  845  am] 

BILLIMG  CODE  4»10-1»-O 


14  CFR  Part  39 

[Docket  No.  94-NM-15-AD) 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  [AD]  that  is  applicable  to  all 
Jetstream  Model  4101  airplanes.  This 
proposal  would  require  modification  of 
the  mounting  structure  of  the  elevator 
controls  on  the  rear  pressure  bulkhead. 
This  proposal  is  prompted  by  the  results 
of  a  structural  analysis  which  indicate 
that  certain  structure  in  the  elevator 
control  system  may  be  subject  to 
deformation  when  maudmimi  load  is 
exerted  by  the  pilot(s)  in  the  event  of  a 
jam  in  the  elevator  control  cables.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
controllability  of  the  airplane  due  to 
structural  deformation  in  the  elevator 
control  system. 

DATES:  Comments  must  be  received  by 
April  25. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.AA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
15-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  tlirough  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  hicorporated,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 
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FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  AN\f-n3, 
F.'\A,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-^056;  telephone 
(206) 227-2148; fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  Iriphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  changed  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F,AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  sub.fT.it  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRaM  by  submitting  a  request  to  the 
FA-A,  Transport  Airplane  Directorate. 
A.\'M-103,  Attention:  Rules  Docket  No. 
94-NM-15-.AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  F.AA  that  an  unsafe  condition  may 
exist  on  all  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  the 
results  of  a  structural  analysis  revealed 
that  the  mounting  structure  on  the 
elevator  controls  may  be  subject  to 
deformation  when  maximum  load  is 
exerted  by  the  pilot(s)  in  the  event  of  a 
jam  in  the  elevator  control  cables.  This 
condition,  if  not  corrected,  could  result 
in  reduced  controUabihty  of  the 


airplane  due  to  structural  deformation 
in  the  elevator  control  system. 

Jetstream  has  issued  Service  Bulletin 
)41-53-012,  dated  November  30,  1993, 
that  describes  procedures  for 
modification  of  the  mounting  structure 
of  the  elevator  controls  on  the  rear 
pressure  bulkhead.  This  modification 
entails  installing  thicker  support 
brackets  and  additional  stiffening  to  the 
mounting  structure  of  the  upper  and 
lower  pulley  installations  of  the  elevator 
and  rudder  cables  aft  of  the  rear 
pressure  bulkhead.  The  CAA  classified 
this  service  bulletin  as  mandatory  in 
order  to  assure  the  continued' 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  t\-pe 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21  29  of 
the  Federal  Aviation  Regulations  and 
the  apphcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  C^.^, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  mounting  structure 
of  the  elevator  control  components  on 
the  rear  pressure  bulkhead.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  16.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $7,260, 
or  $907.50  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulaton,'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  drafl 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  App.  1354(a).  1421 
end  1423;  4*9  U.S.C  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airw-orlhiness 
directive: 

Jetstream  Aircraft  Limited:  Docket  94-.NM- 
IS-AD. 

Applicability:  All  Model  4101  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  due  to  structural  deformation  in  the 
elevator  control  system,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  mounting  structure  of 
the  elevator  controls  on  the  rear  pressure 
bulkhead  in  accordance  with  Jetstream 
Service  Bulletin  J41-53-012,  dated 
November  30, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
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Slandardizalion  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  eppTXjpriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-n 3. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  vvith  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(c)  Special  fiight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  kx:ation  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on- March  9. 

Darrell  M.  Pedenwn, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-5934  Filed  3-14-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Socia'  Security  Administration 

20  CFR  Parts  404  and  416 
RIN  0960-AD22 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Representative  Payment 
Under  Title  II  and  Title  XVI  of  the  Social 
Security  Act 

AGENCV:  Social  Security  Administration. 

HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  amend  our 
reg-alations  on  payment  of  Social 
Security  and  supplemental  security 
income  (SSI)  benefits  mider  title  II  and 
title  XVI  of  the  Social  Security  Act  (the 
Act).  The  proposed  regulations  reflect 
the  provisions  of  section  5105(a)  (1)  and 
(2),  and  (c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (ORRA  90). 
Section  5105  amended  sections  205(j) 
and  1631(a)(2)  of  the  Act  and  made 
numerous  modifications  and  additions 
to  the  representative  payee  provisions  of 
the  Act  intended  to  provide  additional 
safeguards  and  protection  for 
beneficiaries  who  need  representative 
payees.  These  modifications  and 
additions  include  procedures  for 
investigating  representative  payee 
applicants,  identifying  unsuitable 
representative  payee  applicants,  mcildng 
direct  payTnent  to  some  beneficiaries 
while  we  try  to  find  a  payee,  pro%'iding 
advance  notice  of  determinations  to 
make  representative  payment  and 


selections  of  representative  payees, 
providing  all  affected  beneficiaries  with 
the  opportunity  to  appeal  our 
determination  to  make  representative 
payment  or  to  seieci  a  particular 
representative  payee,  and  making 
restitution  in  some  instances  to 
beneficiaries  of  benefits  misused  by 
representative  payees. 
DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  no 
later  than  May  16,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Sei^ices.  P.O.  Box  1585.  Baltimore.  MD 
21235.  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration.  3-B-l  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235,  between  8  a.m. 
and  4  30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  Bergc.  Legal  .Assistant.  3-B-l 
Operations  Building.  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (410) 
965-1769. 

SUPPLEMENTARY  INFORMATION: 

Background 

Subpart  U  of  part  404  and  Subpart  F 
of  part  416  of  our  regulations  explain 
the  principles  and  procedures  that  we 
follow  in  determining  whether  to  make 
representative  payment  and  in  selecting 
a  representative  payee.  These  subparts 
also  describe  the  responsibilities  of  a 
representative  payee  regarding  the  use 
of  funds  the  payee  receives  on  behalf  of 
the  beneficiary.  Under  the  authority 
provided  in  sections  205(i)  and 
1631(a)(2)  of  the  Act  and  these 
regulations,  we  will  select  a 
representative  p>ayee  for  a  person 
rf-ceiving  Social  Security  or 
supplemental  security  income  benefits 
under  title  II  or  title  XVI  of  the  Act  if 
we  believe  ihat  representative  payment 
rather  than  direct  payment  of  benefits 
would  be  in  the  interest  of  that  person. 

In  selecting  a  representative  payee,  we 
select  the  person,  agency,  or 
organization  that  we  believe  will  best 
ser\e  the  interest  of  a  beneficiary.  Any 
person  or  organization  chosen  as  a 
representative  payee  must  use  benefits 
and  accept  responsibilities  as  required 
under  the  Act  and  our  regulations. 

Section  5105  of  OBRA  90  amended 
sections  205fj)  and  1631(a)(2)  of  the  Act 

to: 

1.  Mandate  prompt  revocation  or 
termination  of  payment  to  a 


representative  payee,  and  allow 
certification  of  payment  to  an 
alternative  payee  or  directly  to  the 
beneficiary  if  we,  or  a  court  of 
competent  jurisdiction,  determine  that 
the  representative  payee  misused  the 
beneficiary's  benefits. 

2.  Authorize  exemptions  on  a  case-by- 
case  basis  to  the  prohibition  on  payment 
to  a  payee  applicant  who  previously 
served  as  a  representative  payee  and 
had  certification  of  payment  of  benefits 
revoked  or  terminated  by  reason  of 
misuse,  if  appointing  the  payee 
applicant  would  be  in  the  best  interest 
of  an  individual. 

3.  Require  that  any  determination  that 
payment  of  benefits  be  made  to  a 
particular  representative  payee  be  made 
on  tlie  basis  of  an  investigation 
conducted  in  advance  of  the 
appointment  of  the  payee,  including  a 
face-to-face  interview  with  the  payee 
applicant  when  practicable. 

4.  Prohibit,  with  certain  exceptions, 
payment  to  a  payee  applicant  who  is  a 
creditor  of  the  beneficiary  providing  the 
beneficiary  with  goods  or  services  for 
monetary  consideration.  Previously,  we 
had  no  regulations  on  this  subject. 

5.  Require  a  determination  whether  a 
payee  applicant  who  would  ordinarily 
be  precluded  from  being  selected  as  a 
representative  payee  because  he  or  fhe 
is  a  creditor  of  an  individual  receiving 
benefits  would  be  acceptable  to  serve  as 
a  representative  payee. 

6.  Require  a  finding  that  direct 
payment  of  monthly  benefits  can  be 
expected  to  cause  substantial  harm  to 
the  beneficiary  before  we  suspend  or 
defer  benefits  to  the  beneficiary  until  a 
suitable  representative  payee  is  selected. 

In  such  cases  delay  of  benefits  will 
not  exceed  1  month  except  if  the 
individual  is,  as  of  the  date  of  our 
determination,  legally  incompetent, 
under  age  15,  or  an  SSI  beneficiary 
eligible  for  benefits  based  on  disability 
and  medically  determined  to  be  a  drug 
addict  or  alcoholic.  For  beneficiaries 
residing  in  California,  we  will  continue 
to  follow  the  immediate  direct  payment 
requirement  as  explained  in  Bii^s  v. 
Sullivan.  No  CV-S-a9-0203  E)G  (E.D. 
C^l.  March  23,  1990).  Under  the  Briggs 
court  order,  we  may  not  refuse  to  pay 
directly  or  withhold  the  Social  Security 
or  SSI  benefits  of  any  California 
beneficiary,  18  years  or  older,  who  has 
been  determined  to  need,  but  does  not 
have  a  representative  payee.  The  court 
order  does  not  apply  to  individuals  who 
are  eligible  for  SSI  disability  payments 
and  who  have  been  medically 
determined  to  be  drug  addicts  or 
alcohoUcs  or  to  individuals  who  have 
been  declared  legally  incompetent  by  a 
court.  Members  of  the  Briggs  class  will 
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be  paid  directly  and  will  not  be  subject 
to  deferra]  or  suspension  of  benefits 
based  on  a  substantial  harm 
determination.  Pa^inent  of  any  benefits 
whicih  are  delayed  pending  selection  of 
a  representative  payee  shall  be  made  to 
the  individual  or  the  representative 
payee  as  a  siagie  sum  or  over  such 
period  of  tiine  as  we  determine  is  in  the 
best  interest  of  the  individual  entitled  to 
such  benefits. 

7.  Require  that  we  provide,  in 
advance  of  certification  of  payment, 
v\Titt3n  noCica  to  the  beneficiary  of  our 
determination  to  certify  pavinent  of 
benefits  to  a  representative  payee  and 
the  right  lo  appeal  that  determination. 
If.  however,  the  beneficjary  is  under  the 
ags  of  15,  an  unemancipwled  minor 
under  the  ag*?  of  18.  or  legalfy 
incompetent,  the  notice  >*-ill  be 
provided  solely  to  the  beneficiary's  legal 
guardian  or  legal  representative. 

Present  regulations  (§§404.2030  and 
4i6.630)  generally  require  that  we  notify 
the  beneficiary,  or  the  indindual  acting 
on  his  or  her  behalf,  whenever  we 
intend  to  make  representative  pavTnent 
and  appoint  a  payee.  We  must  also  ask 
an  individual  to  contact  us  if  he  or  she 
objects  to  either  proposed  action. 
Sections  404  902(o)  and  416  1402(d)  of 
the  regulations  currently  indicate  that  a 
decision  to  make  representative 
payment  is  an  initial  determination, 
which  is  appealable,  unless  the 
beneficiary  is  under  age  18,  legally 
incompetent  or  in  the  case  of  title  XVI 
only,  an  SSI  beneficiary  eligible  on  the 
basis  of  disability  and  medically 
determined  to  be  a  drug  addict  or 
alcoholic. 

8.  Provide  that  when  our  negligent 
failure  to  investigate  or  monitor  a 
representative  payee  results  in  misuse  of 
benefits  by  the  representative  payee,  we 
shall  make  payment  to  the  beneficiary 
or  the  beneficiary's  new  representative 
payee  in  an  amount  equal  to  such 
misused  benefits, 

9.  Provide  that  we  shall  make  a  good 
faith  effort  to  obtain  restitution  from  the 
representative  payee  who  misused 
benefits. 

Current  regulations  (§§  404.2041  and 
4 1&. 641}  explain  that  our  obligation  to 
the  tjeneficiary  is  completely  discharged 
when  we  niake  a  correct  pavinent  to  a 
representative  payee  on  behalf  of  the 
beneficiary  and  that  the  representative 
pdvee  may  be  liable  if  the  payee  misuses 
the  beneficiary's  benefits. 

Proposed  Regulations 

We  propose  to  naake  the  follovncg 
changes  in  our  regulations  to  reflect  the 
pertinent  amendments  to  .sections  205lj) 
and  1631iaK2)  of  the  Act  made  by 


sections  5105(a)  (1)  and  (2).  and  (c)  of 
OBRA90. 

•  Amend  §§404.902  and  416.1402  to 
include  a  determination  on  restitution 
as  an  initial  determitkation  subject  to  the 
administrative  review  process.  This 
change  reflects  our  conclusion  that  our 
determination  regardmg  a  persons  right 
to  restitution  is  a  decision  covered  by 
the  provisions  of  section  205(b)(1)  or 
1631(c)(1)  of  the  Act,  and  accordingly, 
an  initial  determinetion  subject  to  the 
administrative  review  process. 

•  Amend  §§404.2001  (b)(3)  and 
416.601(b)(3)  to  add  a  parenthetical 
statement  at  the  end  of  each  advising 
that  §§404.2011  and  416  611. 
respectively,  should  be  referenced  if 
continued  direct  payment  would  cause 
substantial  harm  to  the  beneficiary.  This 
profKised  regulatory  change  results  from 
the  amendments  to  secticwis 
205(j)(2)CD)(i)  and  1631(a)(2)(B)(vii)  of 
the  Act  made  by  section  5105(a)(2)  of 
OBRA  90  which  reflect  the  prohibition 
against  deferring  or  suspending 
payment  of  benefits  unless  direct 
payment  to  the  beneficiary  would  cause 
substantial  harm  to  the  beneficiary. 

•  Add  new  §§404.2011  and  416  611 
to  explain  the  following: 

— We  will  pay  monthly  benefits  directly  to 
a  beneficiary  who  we  determine  should  have 
a  representative  peyee  until  a  raitabte 
representative  payee  is  selected  ualess  we 
determine  that  direct  payment  of  beriPF.ls  to 
the  beneficiary  would  result  in  sub«ta.otiaJ 
harm  lo  the  beneficiary. 

— Findings  of  substaatiai  harm  will  be 
made  on  a  case-by-case  basis.  Vr'ben  the 
direct  receipt  of  benefits  can  be  axpected  to 
result  in  physical  or  mental  iajury  to  tha 
tjeneficiary  (such  as  instances  when  the 
beneficiary  canriot  deal  with  the  stress 
associated  with  handling  his  or  her  own 
financial  affairs).  jubstanfiaJ  harm  wiil  be 
found  lo  exist.  5>ubetantial  barm  will  also  be 
fcu.id  to  exist  when  the  benefic^ry  is  legally 
incompetent  or  underage  15,  unless  there  is 
evidence  to  the  contrary  regarding  substantial 
harm,  or  when  the  beaeOciary  is  an  SSI 
recipient  eligible  based  on  a  di'^bilitv-  and  is 
medically  determined  to  be  a  drug  addict  or 
alcoholic  We  believe  that  Congress  did  not 
intend  that  these  categories  of  t*nt  ficiaries 
s.hould  receive  direct  pajrment  Therefore,  wo 
believe  it  is  reasonable  to  consiaer  that  direct 
payment  wouid  result  in  substantial  harm  to 
these  categories  of  beneficiaries  and  to  delay 
pavTnrnt  of  benefits  to  these  beneficiaries  for 
morfl  than  1  month  uzitil  an  appropriate 
payee  is  selecled  ar.d  appointed.  However, 
with  respect  only  to  ind:vidaal.s  adjudgt-d 
legally  incompetent  and  children  under  age 
15,  we  will  allow  the  individual  to  provide 
evideTKe  that  sabstantial  harm  6cn:s  not  exist, 
and  if  we  find  upon  review  of  this  e-ridence 
that  direct  payment  would  not  result  In 
substantial  harm,  then  we  will  make  direct 
payment' to  the  individual.  Every  effort  will 
be  made  to  select  and  appoint  a  pavws 
exf)editiously. 


— Findings  of  substantial  harm  will  not  be 
coa.>:tdered  initial  determiaatioBS  sub;ect  to 
appeal  rights.  Tbis  is  because  a  finding  of 
substantial  harm  will  not  materially  effect  the 
beneilciary's  payment  since  delay  or 
suspension  of  direct  payment  may  not  exceed 
1  month  unless  the  beneficiary  is.  legally 
incompetent,  under  age  15.  or  an  SSI 
recipient  eligible  based  on  a  disability  and  is 
medically  determined  to  be  a  drug  addict  or 
alcoholic  Beneficiaries  who  have  Lad  their 
benefits  temporarily  suspended  can  also  evail 
themselves  of  additional  administrarive 
remedies  in  that  they  can  challenge  the 
determination  to  make  representative 
pe>Tnent  (§§  404  902io)  and  416.1402(d)) 
and/or  challer'ge  the  appointment  of  a 
particular  person  to  be  their  reprejeritative 
payee  (§§404  902lp)  and  4ia.l402(e)>.  A 
finding  of  substantial  harm  is  closely 
associated  with  a  determination  to  make 
representative  pajment  or  lo  change 
representative  payee  and  can  be  raised  i.T 
connection  with  the  appeal  of  thos« 
dt-lerminetioDS. 

— If  we  find  that  direct  payment  to  sa 
individual  would  cause  substaniiul  harra,  we 
may  deley  or  suspend  benefits  up  to  1  month. 
If  the  beneficiary  is  legally  incompetent, 
under  age  1.5.  or  is  eligible  for  SSI  benefits 
based  on  a  disability  and  is  medically 
determined  to  be  a  dnig  addict  or  akobolic. 
we  may  deley  payments  for  more  than  1 
month. 

— Pavment  of  any  benefits  which  were 
deferred  or  suspended  p>end!ng  selection  of  a 
representative  payee  shall  be  mfiCe  to  t.'iH 
beneficiary  or  the  rspresentattv^  P^y^^  as  a 
single  sum  or  over  such  period  of  tiniB  as  wt» 
determine  is  in  the  best  interwrt  of  the 
beneficiary. 

•  Add  new  §§404  2022  and  416.622 
to  explain  that: 

— A  pavee  applicant  who  has  been 
convicted  of  a  violation  under  section  209  or 
section  1632  of  the  Art  may  never  be 
appointed  as  a  representative  payee.  Tnis 
provision  was  in  section  208  of  the  Act  prior 
lo  enacf.xent  of  section  5105(aK2)  of  OSRA 
90  but  was  never  included  in  our  r^ulatio.'vs 

— i^  payee  applicant  who  receives  Social 
Security  or  SSI  benefits  through  a 
rppre««ntative  peyee  may  ixx  ser.-e  as  a 
representative  peyes.  Such  Individutis  hev*? 
already  been  defenniaed  to  be  i3CBp>obiH  of 
har.dlirg  financial  affairs, 

— A  payee  applicant  whose  prior 
certification  or  appointment  as  representativi; 
pevw-  was  revckod  or  terminated  by  ^e^son 
of  ir.isuse  of  title  II  or  title  XVI  be,^fcr:•s  may 
cot  be  appointed  as  a  representative  pavee. 
We  may  make  an  exception  to  ih's 
prchibitioa  on  a  case-by-case  basis  if  direrf 
pavTnent  is  not  pcssible  and  payment  to  t^e 
payee  applicant  wo^id  serve  the  best  intprs-t 
of  the  beDe&cia.-y.  An  excFplicn  rcay  be 
grar.ted  if  co  suitable  ai'.emative  pay£>e  is 
available  and  the  taformatjon  indicates  the 
applicant  Is  now  suitable  to  serve  as  payee. 
If  the  applicant  is  appointed,  evaluEtiontf )  of 
the  applicant's  performarjce  as  payee  w  ill  be 
conducted  as  our  field  offices  determine  are 
necessary. 

— Payment  wiil  ao<  be  certified  to  a  payt^ 
applicant  who  is  a  creditor  of  the  bent.'^.ciary. 


Federal  Fxegistcr  /  Vol.  59,  No.  50  /  Tuesday.  March  15,  1994  /  Proposed  Rules 


11951 


i  e.,  someone  who  pro\  ides  the  bentficiarj' 
with  goods  or  services  for  monetary 
consideration,  unless  the  creditor  is: 

(:)  A  relative  c.f  the  beneficiary  living  in 
the  same  household  as  the  beneficiar)'; 

(2)  A  legal  guardian  or  legal  representative 
of  the  beneficiar>'; 

(3)  A  facility  that  is  licensed  or  certified  as 
a  care  facility  under  State  or  local  law,  or  an 
administrator,  owner,  or  employee  of  such  a 
facility,  if  the  beneficiary  resides  in  the 
facility  and  the  selection  of  the  facility  or 
such  person  is  made  only  after  we  have 
attempted  to  locate  an  alternative 
representative  payee  who  would  better  serve 
the  interests  of  the  beneficiary; 

(4)  An  individual  whom  we  determine, 
based  on  wxitten  findings  and  under 
procedures  prescribed  in  our  regulations  to 
be  acceptable  to  serve  as  a  representative 
payee.  The  individual  must  establish  that  he 
or  she  poses  no  risk  to  the  beneficiary,  that 
the  financial  relationship  of  the  applicant  to 
the  beneficiary  poses  no  substantial  conflict 
of  interest,  and  a  more  suitable  payee  cannot 
be  found;  or 

(5)  A  qualified  organization  authorized  to 
collect  a  monthly  fee  from  the  beneficiary  for 
expenses  incurred  by  the  organization  in 
providing  services  performed  as  the 
individual's  representative  payee.  (This 
regulatory  provision  tnd  implementing 
regulations  separately  published  on  June  1. 
1992  (57  FR  23054),  apply  only  as  long  as  the 
pa>-ment  for  services  provisions  set  out  in 
sections  205(j)(4)  and  1631(a)(2)(D)  of  the 
Act,  currently  scheduled  to  lapse  on  July  1, 
1994,  are  in  effect.) 

•  Add  new  §§  404.2024  and  416.624 
to  explain  that  before  certifying 
payment  to  a  representative  payee 
applicant,  we  will  conduct  an 
investigation  of  a  payee  applicant  to 
determine  the  applicant's  suitability.  A 
face-to-face  interview  will  be  included 
as  part  of  the  investigation  unless  it  is 
impracticable  to  do  so.  A  face-to-face 
inter\iew  will  be  considered 
impracticable  if  it  would  cause  the 
payee  applicant  undue  hardship  such  as 
when  the  applicant  cannot  reasonably 
make  arrangements  to  visit  the  Social 
Security  field  office. 

During  the  investigation  we  will; 

—Require  the  payee  applicant  to  submit 
documented  proof  of  identity,  unless  such 
information  has  been  submitted  with  an 
application  for  title  II  or  title  XVI  benefits, 

— Verify  the  payee  applicant's  Social 
Security  account  number  or  employer 
identification  number; 

— Determine  whether  the  payee  applicant 
has  been  convicted  of  a  violation  of  section 
208  or  section  1632  of  the  Act;  and 

— Determine  whether  the  payee  applicant 
previously  served  as  a  representative  payee 
and  had  his  or  her  certification  revoked  or 
terminated  by  reason  of  misuse  of  title  II  or 
title  XVI  benefits. 

•  Amend  existing  §§404.2025  and 
416.625  to  change  the  title  of  the 
sections  to  "Information  to  be  submitted 
by  a  representative  payee  after  a 


representative  payee  has  been  selected," 
moving  existing  paragraph  (a)  of  these 
sections  with  minor  revisions  to  new 
§§  404.2024  and  416.624  as  new 
paragraph  (c)  and  keeping  existing 
paragraph  (b)  as  an  undesignated 
paragraph  under  §§  404.2025  and 
416.625. 

•  Amend  existing  §§  404.2030  and 
416.630  to  explain  that  whenever  we 
intend  to  make  representative  pasinent 
or  to  appoint  a  payee,  we  will  provide 
written  notice  to  the  beneficiary  (or  the 
legal  guardian  or  the  legal  representative 
of  the  beneficiary)  in  advance  of  the 
certification  of  pajTnent.  The  advance 
notice  will; 

— Be  clearly  written  in  language  that  is 
easily  understandable  to  the  reader; 

— Identify  the  person  to  be  designated  as 
representative  payee; 

— Explain  the  right  of  the  beneficiary  (or 
the  legal  guardian  or  legal  representative  of 
the  beneficiary)  to  appeal  our  determination 
that  a  representative  payee  is  necessary;  and 

— Explain  the  right  to  appeal  the 
designation  of  a  particular  person  to  ser\e  as 
the  representative  payee  of  the  beneficiary 
and  to  review  the  evidence  upon  which  such 
designation  is  based  and  submit  additional 
evidence. 

If  the  beneficiar>'  or  his  or  her  legal 
guardian  or  legal  representative  appeals 
and  the  appeal  is  received  before  the 
effectuation  of  the  payee  appointment, 
the  payee  appointment  will  not  be 
processed  until  the  appeal  has  been 
resolved  in  accordance  with  Subpart  J  of 
part  404  or  Subpart  N  of  part  416. 
Current  monthly  benefits  will  be  paid 
directly  to  the  benefician,',  where 
appropriate,  in  accordance  with 
proposed  §§404.2011  and  416.611,  until 
we  have  selected  a  payee.  Also,  we  are 
proposing  to  amend  §§  404.902(o)  and 
416.1402(d)  to  include  as  an  initial 
determination  whether  representative 
pajTnent  wi!!  be  made.  This  will  afford 
the  right  to  request  review  to  all 
beneficiaries  for  whom  we  propose 
representative  payment  including 
beneficiaries  who  are  under  age  18.  who 
are  legally  incompetent,  or  who  receive 
SSI  disability  benefits  and  are  medically 
determined  to  be  drug  addicts  or 
alcoholics. 

•  Amend  existing  §§  404.2041  and 
416.641  to  explain  that: 

— The  representative  payee  is  liable  for 
misuse  of  the  beneficiary 's  benefits  and  is 
responsible  for  paying  back  misused  benefits 
to  us.  Restitution  will  always  be  sought  from 
a  payee  who  misused  benefits; 

—We  will  be  liable  for  rppaymnent  of 
misused  benefits  when  our  negligent  failure 
to  investigate  or  monitor  a  representative 
payee  resulted  in  misuse: 

— If  we  determine  that  repa\Tnent  of 
misused  benefits  is  appropriate,  we  will 
certify  for  payment  to  the  beneficiary  or  the 


beneficiary's  new  representative  payee  an 
amount  equal  to  such  misused  benefits; 

— ^The  term  "negligent  failure"  as  used  in 
the  proposed  regulations  means  that  we 
failed  to  investigate  or  monitor  a 
representative  payee  or  that  we  did 
investigate  or  monitor  a  representative  payee 
but  were  negligent  in  that  effort;  and 

— VVe  will  make  every  effort  to  obtain  the 
return  of  misused  funds  from  the  terminated 
representative  payee. 

— Section  416.641  will  also  explain  that  for 
title  XVI  purposes,  when  we  find  that  our 
negligent  failure  to  investigate  or  monitor  a 
representative  payee  results  in  misuse  of  SSI 
benefits  which  involve  federally 
administered  State  supplementary  payTnents. 
our  repayment  of  misused  funds  will  include 
any  p>ortion  of  misused  SSI  benefits  which 
are  State  supplementary  payments.  VVe 
believe  that  Congress  intended  that 
beneficiaries  should  be  made  whole  in  cases 
where  restitution  is  appropriate.  Therefore, 
we  have  determined  that  State  funds  which 
are  Federally  administered  and  which  are 
involved  in  restitution  cases  will  be  reissued 
as  appropriate.  The  replacement  State 
supplementary  paymient  will  constitute  a 
State  liability  under  existing  Federal-State 
agreements. 

•  Amend  §§404.2050  and  416.650  to 
reflect  the  changes  made  by  section 
5105(a)(1)  of  OBRA  90  requiring  that  we 
uill  promptly  stop  payment  to  a 
representative  payee  and  make  pajment 
directly  to  the  beneficiary  or  to  a  new- 
payee  if  we,  or  a  court  of  competent 
jurisdiction,  determine  that  the 
representative  payee  has  misused  the 
beneficiary's  benefits. 

Regulator}'  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  result  in 
negligible  administrative  costs  and 
savings.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
rules  will  primarily  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

Papen^-ork  Reduction  Act 

These  regulations  contain  reporting 
requirements  in  §§404.2024  and 
416.624.  We  would  normally  seek 
approval  of  these  requirements  (under 
the  Paperwork  Reduction  Act)  from  the 
Office  of  Management  and  Budget 
(OMB).  We  are  not  doing  so  in  this 
situation  because  we  have  already 
obtained  clearance  from  OMB  to  collect 
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this  information  using  fcrra  SSA-11  BK, 
ONfB  No.  0960-0014. 

(Cati)og  of  Federal  Domestic  Assistance 
Program  Nos.  93  802-93.805  Socisl  Security; 
and  93  807  Supplemental  Security  Income.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  Practice  and 
Procedure;  Aged,  Blind,  Death  benefits: 
Disability  Insurance  benefits;  Old-Age. 
Survivors,  and  Disability  Insurance; 
Reporting  and  recordkeeping 
requirements.  Social  Security. 

20CFRPxi:t416 

Administrative  Practice  and 
Procedure;  Aged.  Blind.  Disability 
benefits;  Medicaid,  Reporting  and 
recordkeeping  requirements; 
Suppiemental  Security  Income  (SSI). 

Editorial  Note:  This  document  was 
recetved  at  the  Office  of  the  Federal  Register 
on  .March  9,  1994. 

Dated:  May  25, 1993. 
Louia  D.  Enafif, 

Pnncipai  Deputy  Commissioner  of  Socio) 
Secuhty. 

Approved:  August  26, 1993. 
DonM  E.  ShaiaU, 

Secretary  of  Heahh  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  subparts  U  and  J  of  part  404 
and  subparts  F  and  N  of  part  416  of  20 
CFR  chapter  III  are  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950- ) 

1.  The  authority  citation  for  subpart  J 
continues  to  read  as  follows: 

Authority:  Sees.  201(j),  205(b1,  (b)  and  (d)- 
(h).  221(d).  and  1102  of  the  Social  Security 
Act;  31  U.S.C.  3720A;  42  U.S.C.  401(j). 
405(a),  (bl  and  (dHb),  421(d).  and  1302. 

2.  Section  404.902  is  amended  by 
revising  paragraph  (o),  by  removing  the 
'"and"  after  paragraph  (I),  by  removing 
the  period  after  paragraph  (u)  and 
replacing  it  with  ";  and"  and  by  adding 
new  paragraph  (v)  after  paragraph  Ju)  to 
read  as  follows: 

§  404.902    Administrative  actiorts  tt^at  a.-^e 
Initial  cle1erm»natk)ns. 


(o)  VVheLher  the  payment  of  your 
benefits  v^ill  be  made,  on  your  behalf,  to 
a  representative  payee; 

(v)  Restitution  of  niisused  benefits. 

3.  The  authority  citation  for  Subpart 
U  of  part  404  continues  to  read  as 
follov^fs: 

Authority:  Sees.  205  (al,  (j).  and  tk).  and 
1102  of  the  Social  Security  Act.  42  U.SXl 
405(a),  (j),  and  (k).  and  1302. 


§404.2001    (Amerxted] 

4.  Section  404.2001  is  amended  by 
adding  the  following  parenthetical 
statement  after  the  last  sentence  of 
paragraph  (bK3): 

§  404.200    Introduction, 


(b)*  *  • 

(3)  •  *  •  (See  §404.2011  if  direct 
payment  of  benefits  would  cause 
substantial  harm  to  the  beneficiary.) 

5.  New  §  404.201 1  is  added  to  subpart 
U  to  read  as  follows: 

§404J2011    Wtwn  a  t>en«t}clafy  wm  b«  paid 
directly  pending  selection  o<  s  suitable 
representative  payee. 

(a)  We  will  pay  current  monthly 
benefits  directly  to  the  beneficiary  until 
we  have  selected  a  representative  payee 
except  as  explained  in  paragraphs  (b), 
(c),  (d)  and  (e)  of  this  section. 

(b)  We  may  delay  (in  the  case  of 
initial  entitlement  to  benefits)  or 
suspend  (in  the  case  of  existing 
entitlement  to  benefits)  payment  to  a 
beneficiary  while  we  try  to  find  a 
suitable  representative  payee  if  we 
determine  that  direct  payment  would 
cause  substantial  harm  to  the 
beneficiary. 

(c)  We  will  make  findings  of 
substantial  harm  on  a  case-by-case  basis, 
taking  into  consideration  all  matters  that 
may  affect  the  ability  of  the  beneficiary 
to  handle  his  or  her  affairs  in  his  or  her 
interest  When  the  direct  receipt  of 
benefits  can  be  expected  to  cause 
physical  or  mental  injury  to  the 
beneficiary,  we  will  consider  substantial 
harm  to  exist.  We  vsfill  also  consider 
direct  payment  to  cause  substantial 
harm  when  the  beneficiary  is  legally 
incompetent  or  under  age  15.  unless 
there  is  evidence  to  the  contrary  which 
establishes  that  substantial  harm  to  the 
beneficiary  will  not  result  if  direct 
payment  is  made. 

(d)  If  we  find  that  direct  payment  will 
cause  substantial  harm  to  the 
beneficiary,  we  may  delay  pav-ment  for 
a  period  not  to  exceed  1  month.  If  the 
beneficiary  is  legally  incompetent,  or 
under  age  15,  payments  will  be 
vk-ithheld  until  we  appoint  a 
representative  payee. 

Example  1:  Substantia]  Harm  Does  Not 
Exist.  A  claim  is  approved  for  a  title  11 
claimant  who  suffers  from  a  comhiaatioc  of 
mental  impairments  but  who  is  act  legally 
incompetent  We  determiae  that  the 
bwneficiary  needs  assi-slance  in  managing 
benefits;  however,  a  representaliv-e  payee  has 
not  been  found  when  we  are  reedy  to  pay 
benefits.  Although  we  believe  that  the 
beneficiary  may  not  use  the  tDOfxey  wisely, 
there  is  no  indication  that  the  direct  receipt 
of  funds  would  cause  physical  or  mental 
injury.  Benefits  must  be  paid  directly  lo  the 


beneficiary  while  we  locate  a  suitable 
representative  payee. 

Example  ^.  Substantial  Harm  Exists.  Wa 
are  unable  to  find  a  representative  payee  for 
a  title  II  beneficiary  who  suffers  from 
alcoholism  and  has  been  determined  to  need 
as,sistance  in  managing  funds.  There  is 
e>'id«nce  that  the  beneficiary  has  had 
repeated  and  recent  hcwpitalization.';  di-'e  to 
acute  problems  caused  by  excessive  drinking. 
We  may  delay  pa>-Tnent  based  on  the 
substantial  harm  rule  while  we  locate  a 
suitable  representative  peyee.  If  a 
representative  payee  is  not  found  in  1  .Tionlh, 
wo  must  .Tiakp  direct  pe-yment  while  we 
continue  to  make  every  reasonable  effort  to 
locate  a  suitable  paye«. 

(e)  PajTnent  of  any  benefits  which 
were  deferred  or  suspended  pending 
appointment  of  a  representative  payee 
shall  be  made  to  the  beneficiary  cm-  the 
representative  payee  as  a  single  sum  or 
over  such  period  of  time  as  we 
determine  is  in  the  best  interest  of  the 
beneficiary- 

6.  New  §  404.2022  is  added  to  Subpart 
U  to  read  as  follows; 

§  404.2022    Persons  who  may  not  serve  as 
representative  peyees. 

la)  A  payee  applicant  who  has  been 
convicted  of  a  violation  under  section 
208  or  section  1632  of  the  Social 
Security  Act  may  not  serve  as  a 
representative  payee. 

(b)  A  payee  applicant  who  receives 
Social  Security  or  SSI  benefits  through 
a  representative  payee  may  not  serve  as 
a  representative  payee. 

(c)(1)  A  payee  applicant  who 
previously  served  as  a  representative 
payee  and  was  found  by  us,  cr  a  court 
of  coraf>€tent  jurisdiction,  to  have 
misused  title  II  or  title  XVI  benefits  will 
not  be  selected  to  be  a  representative 
payee.  However,  we  may  grant  an 
exception  to  this  prohibition  on  a  case- 
by-case  basis  if  di.'ect  payment  of 
benefits  to  the  beneficiary  is  not 
feasible,  and  selection  of  the  pavee 
applicant  as  representative  pavee  would 
be  in  the  interest  of  the  beneficiary. 
Such  a  payee  applicant  may  be 
appointed  as  a  representative  payee  if — 

(i)  No  suitable  alternative  payee  is 
available,  and 

(ii)  The  information  we  have  Indicates 
the  applicant  is  now  suitable  to  serve  as 
a  representative  payee. 

(2)  If  the  payee  appUcant  is 
appointed,  we  wU  evaluate  the 
applicant's  performance  as  payee  at 
such  intervals  as  the  local  field  office 
determines  are  necessary. 

Id)  A  pavee  applicant  who  is  a 
creditor,  i.e.,  someone  who  provides  the 
beneficiary  with  goods  or  services  for 
monetary  consideration,  will  not  be 
selected  to  be  a  representative  pavee 
unless  the  creditor : 
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(1)  A  relative  of  the  beneficiary  living 
in  the  same  household  as  the 
beneGciary; 

(2)  A  legal  guardian  or  legal 
representative  of  the  beneficiary'; 

(3)  A  facility  that  is  licensed  or 
certified  as  a  care  facility  under  the  law 
of  a  State  or  a  political  subdivision  of 

a  State,  or  a  person  who  is  an 
administrator,  owTier,  or  employee  of 
the  facility,  if  the  beneficiary  resides  in 
such  facility,  and  we  are  unable  to 
locate  an  alternative  representative 
payee; 

(4)  An  individual  who  establishes  that 
he  or  she  poses  no  risk  to  the 
beneficiary  and  that  his  or  her  financial 
relationship  to  the  beneficiary  poses  no 
substantial  confhct  of  interest.  We  will 
investigate  each  case  to  ensure  that  such 
individual  poses  no  risk  to  the 
beneficiary  and  presents  no  substantial 
confhct  of  interest.  Our  determination 
v\i!l  be  based  on  written  findings  and 
will  be  made  when  a  more  suitable 
payee  cannot  be  found  under 
procedures  set  out  in  this  subpart  on  the 
selection  of  representative  payees;  or 

(5)  A  qualified  organization 
authorized  to  collect  a  monthly  fee  from 
the  beneficiary  for  expenses  incurred  by 
the  organization  in  providing  services 
performed  as  the  individual's 
representative  payee,  under  §  404.2040a. 

Example  1 

An  icdividual  applies  to  be  representative 
payee  for  8  t)er.«>fkiar>-  who  has  been 
determined  to  need  assi.stance  in  managing 
benefits  The  payee  applicant  has  been 
renting  a  room  to  the  beneficiary  for  several 
years  and  assists  the  beneficiary  with  his 
other  financial  obligations,  as  needed.  He 
charges  the  beneficiary  a  reasonable  amount 
of  rent.  The  beneficiary  has  no  other  family 
or  friends  wiiiing  to  help  manage  his  benefits 
or  to  act  as  representative  payee.  The  payee 
applicant  has  demonstrated  that  his  interest 
in  and  concern  for  the  beneficiary  goes 
beyond  his  desire  to  collect  the  rent  each 
month.  In  this  instance,  the  applicant  may  be 
selected  as  a  representative  payee  because  a 
more  suitable  payee  is  net  available,  the 
applicant  appears  to  pose  no  risk  to  the 
beneficiary,  and  there  is  minimal  conflict  of 
interest. 

Example  2 

In  a  situation  similar  to  the  one  above,  the 
beneficiary's  landlord  indicates  that  he  is 
applying  to  be  payee  only  to  ensure  receipt 
of  his  rent,  end  will  give  the  balance  of  the 
benefit  funds  remaining  after  paj-menf  of  the 
rent  directly  to  the  beneficiary.  In  this 
situation  the  applicant  will  not  be  considered 
suitable  because  of  the  apparent  conflict  of 
interest. 

7.  New  §  404.2024  is  added  to  Subpart 
L'  to  read  as  follows: 


§404.2024    Investigation  of  representative 
payee  applicant 

(a)  We  will  conduct  an  investigation 
of  a  payee  applicant  before  selecting  the 
applicant  as  a  payee.  We  will  include  a 
face-to-face  interview  with  the  payee 
applicant  as  part  of  the  investigation 
unless  it  is  impracticable  to  do  so.  As 
part  of  the  investigation  we  will — 

(1)  Require  the  payee  applicant  to 
submit  documented  proof  of  identity, 
unless  such  information  has  been 
previously  submitted  with  an 
application  for  title  11  or  title  XVI 
benefits; 

(2)  Verif>'  the  payee  applicant's  Social 
Security  account  number  or  employer 
identification  number; 

(3)  Determine  whether  the  payee 
applicant  has  been  convicted  of  a 
violation  of  section  208  or  section  1632 
of  the  Social  Security  Act; 

(4)  Determine  whether  the  payee 
applicant  has  previously  served  as  a 
representative  payee  and  has  had  a 
previous  appointment  as  payee  revoked 
or  terminated  by  reason  of  misuse  of 
title  II  or  title  XM  benefits; 

(5)  Use  our  records  to  verify  the  payee 
applicant's  employment  and/or  direct 
receipt  of  Social  Security  or  SSI 
benefits; 

(6)  Corroborate  the  payee  appUcant's 
concern  for  the  beneficiary  with  the 
beneficiary's  custodian;  and 

(7)  I>Mermme  whether  the  payee 
applicant  is  a  creditor  of  the  beneficiarv' 
(see  §  404.2022(d)]. 

(b)  A  face-to-face  interview  will  be 
considered  impracticable  if  it  would 
cause  the  payee  applicant  undue 
hardship  (eg.  tlie  payee  applicant  cares 
for  children  or  disabled  individuals  in 
the  home  and  no  alternative  caregiver  is 
available,  or  is  employed  and  cannot 
arrange  for  time  off  from  work  or  would 
have  to  travel  a  great  distance  to  the 
field  office).  In  this  situation,  we  will 
conduct  the  investigation  to  determine 
the  pavee  apphcant's  suitability  to  serve 
as  a  representative  payee  without  a  face- 
to-face  interview. 

(c)  Before  we  select  a  representative 
payee,  the  payee  applicant  also  must 
give  us  adequate  information  showing 
his  or  her  relationship  to  the  beneficiary 
and  demonstrating  his  or  her 
responsibility  for  the  care  of  the 
beneficiary. 

8.  Section  404  2025  is  revised  to  read 
as  follows: 

§  404.2025    Information  to  t>€  suomitted  by 
a  representative  payee  attef  a 
representative  payee  tias  been  selected. 

Anvtirae  after  we  have  selected  a 
payee,  we  may  ask  the  payee  to  give  us 
information  shov^^ng  a  continuing 
relationship  with  the  beneficiary  and  a 


continuing  responsibiUty  for  the  care  of 
the  beneficiary.  If  the  payee  does  not 
give  us  the  requested  information 
within  a  reasonable  period  of  time,  we 
may  stop  paying  the  payee  unless  we 
determine  that  the  payee  had  a 
satisfactory  reason  for  not  complying 
with  our  request  and  we  receive  the 
information  requested.  We  will  consider 
paying  the  beneficiary  directly  in 
accordance  with  §404.2011  in  instances 
when  we  decide  to  stop  paying  the 
representative  payee. 

9.  Section  404.2030  is  revised  to  read 
as  follows: 

§  404.2C30    Advance  notice  o*  the 
determination  to  make  reprtsentative 
payment 

(a)  We  will  provide  written  notice  to 
the  beneficiary  of  our  determination  to 
make  representative  payment  in 
advance  of  certification  of  payment  of 
the  beneficiary's  benefits  to  a 
representative  payee.  We  will  also 
advise  the  beneficiary  that  we  have 
determined  that  representative  payment 
would  be  in  the  interest  of  the 
beneficiary,  and  we  will  provide  the 
name  of  the  representative  payee  we 
expect  to  select.  If  the  beneficiary  is 
under  age  15,  is  an  unemancipated 
minor  under  the  age  of  18,  or  is  legally 
incompetent,  the  wTitten  notice  will  be 
provided  to  the  legal  guardian  or  legal 
representative  of  the  beneficiary  The 
advance  notice  will — 

(1)  Be  clearly  written  in  language  that 
is  easily  understandable  by  the  reader: 

(2)  Identify  the  person  to  be 
designated  as  representative  payee; 

(3)  Explain  the  right  of  the  beneficiary 
(or  the  legal  guardian  or  legal 
representative  of  the  beneficiary)  to 
appeal  a  determination,  in  accordance 
with  subpart  J  of  this  part,  that  a 
representative  payee  is  necessary  for  the 
beneficiary;  and 

(4)  Explain  the  right  of  the 
beneficiary,  legal  guardian  or  legal 
representative  to  appeal,  in  accordance 
with  subpart  )  of  this  part,  the 
designation  of  a  particuJar  person  to 
serve  as  the  representative  payee  of  the 
beneficiary  and  to  review  the  evidence 
upon  which  such  designation  is  based 
and  submit  additional  evidence. 

(b)  If  the  beneficiary  or  his  or  her  legal 
guardian  or  legal  representative  objects 
to  representative  pay-ment  or  to  the 
designated  payee,  and  the  objection  is 
received  before  the  effectuation  of  the 
payee  appointment,  we  will  resolve  the 
objection  in  the  same  manner  as  we 
resolve  other  objections  to  initial 
determinations  in  accordance  with 
subpart  J  of  this  part  before  the  payee 
appointment  is  processed. 
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10.  Section  404.2041  is  revised  to  read 

as  follows; 

§  404.2041     Restitution  of  misused  t>eneflt 
payments. 

(a)  We  will  repay  benefits  in  cases 
wben  we  determine  that  a 
representative  payee  misused  benefits 
and  the  misuse  resulted  from  our 
negligent  failure  to  investigate  or 
monitor  a  representative  payee.  When 
we  make  restitution,  we  will  pay  to  the 
beneRciar>'  or  the  beneficiary's 
alternative  representative  payee  an 
amount  equal  to  the  misused  benefits. 

(b)  The  representative  payee  who 
misuses  the  beneficiary's  benefits  is 
responsible  for  paying  back  misused 
benefits  to  us.  Restitution  of  misused 
benefits  will  always  be  sought  from  the 
payee  who  misused  the  benefits. 

(c)  The  term  "negligent  failure"  as 
used  in  this  subpart  means  that  we 
failed  to  investigate  or  monitor  a 
representative  payee  or  that  we  did 
investigate  or  monitor  a  representative 
payee  but  were  negligent  in  our 
investigation  or  monitoring.  Examples 
of  SSA's  negligent  failure  include,  but 
are  not  hmited,  to  the  following.  We  did 
not — 

(1)  Follow  our  established  procedures 
in  this  subpart  when  investigating, 
appointing,  or  monitoring  a 
representative  pavee; 

(2)  Investigate  timely  a  reported 
allegation  of  misuse;  or 

(3)  Take  the  steps  necessary  to 
prevent  the  issuance  of  payments  to  the 
payee  after  it  was  determined  that  the 
payee  misused  benefits. 

(d)  Chir  repayment  of  misused  benefits 
under  these  provisions  does  not  alter 
the  payee's  liability  and  responsibility 
as  described  in  paragraph  (b)  of  this 
section.  Therefore,  we  will  make  every 
reasonable  effort  to  obtain  the  return  of 
misused  benefits  from  the  payee  who 
misused  the  benefits. 

11.  Section  404.2050  is  amended  by 
revising  the  introductory  paragraph,  and 
paragraph  (a)  to  read  as  follows: 

§  404.2050    When  a  new  representative 
payee  will  be  selected. 

When  we  learn  that  the  interest  of  a 
beneficiary  is  not  served  by  continuing 
pa>'ment  to  the  present  payee  or  that  the 
present  payee  is  no  longer  able  or 
willing  to  carry  out  payee 
responsibilities,  we  will  promptly  stop 
payment  to  the  payee  and  make 
payment  directly  to  the  beneficiary  or  to 
an  alternative  payee  until  we  find  a 
suitable  payee.  We  will  terminate 
payment  of  benefits  to  the  payee  and 
find  a  new  payee  if  the  present  payee: 

(a)  Has  been  determined  to  have 
misused  the  benefici  ^xy's  benefits  as 


found  by  us  or  a  court  of  competent 
jurisdiction; 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND.  AND  DISABLED 


1.  The  authority  citation  for  subpart  F 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1631(a)(2)  and 
(d)(1)  of  the  Social  Security  Act;  42  U.S.C. 
1302  and  1383  (a)(2)  and  (d)(1). 

§416.601    [Amended] 

2.  Section  416.601  is  amended  by 
adding  the  following  parenthetical 
statement  after  the  last  sentence  of 
paragraph  (b)(3): 

§416.601    Introduction. 
«         *         *         •         * 

(3)  *   *   *  (See  §416.611  if  direct 
pajment  of  benefits  would  cause 
substantial  harm  to  the  beneficiary.) 

3.  New  §416.611  is  added  to  subpart 
F  to  read  as  follows: 

§416.611    When  a  beneficiary  will  be  paid 
directty  pending  selection  of  a  suitable 
representative  payee. 

(a)  We  will  pay  current  monthly 
benefits  directly  to  the  beneficiary  until 
we  have  selected  a  representative  payee 
except  as  explained  in  paragraphs  fb). 
(c),  (d)  and  (e)  of  this  section. 

(b)  We  may  delay  (in  the  case  of 
initial  ehgibility  for  benefits)  or  suspend 
(in  case  of  existing  eligibility  for 
benefits)  payment  to  a  beneficiary  while 
we  try  to  find  a  suitable  representative 
payee  if  we  determine  that  direct 
payment  would  cause  substantial  harm 
to  the  beneficiary. 

(c)  We  will  make  findings  of 
substantial  harm  on  a  case-by-case  basis, 
taking  into  consideration  all  matters  that 
may  affect  the  ability  of  the  beneficiary 
to  handle  his  or  her  affairs  in  his  or  her 
interest.  When  the  direct  receipt  of 
benefits  can  be  expected  to  cause 
physical  or  mental  injury  to  the 
beneficiary,  we  vdll  consider  substantial 
harm  to  exist.  We  will  also  consider 
direct  payment  to  cause  substantial 
harm  when  the  beneficiary  is  legally 
incompetent  or  under  age  15,  imless 
there  is  evidence  to  the  contrary  which 
establishes  that  substantial  harm  to  the 
beneficiary  will  not  result  if  direct 
payment  is  made.  We  will  always 
consider  direct  pavTnent  to  cause 
substantial  harm  when  the  beneficiary  is 
eligible  for  SSI  benefits  based  on  a 
disabihty  and  is  medically  determined 
to  be  a  drug  addict  or  alcoholic. 

(d)  If  we  find  that  direct  pa>-ment  will 
cause  substantial  harm  to  the 
beneficiary,  we  may  delay  payment  for 


a  period  not  to  exceed  1  month.  If  the 
beneficiary  is  legally  incompetent, 
under  age  15,  or  is  an  SSI  beneficiary 
eligible  for  paNTnent  based  on  a 
disability  and  is  medically  determined 
to  be  a  drug  addict  or  alcoholic, 
pavment  will  be  withheld  until  we 
appoint  a  representative  payee. 

Example  1  Substantial  Harm  Does  Not 
Exist.  A  claim  is  approved  for  a  title  XVI 
claimant  who  suffers  from  a  combination  of 
mental  impairments  but  who  is  not  legally 
incompetent.  We  determine  that  the 
beneficiary  needs  assistance  in  managing 
benefits;  however,  a  representative  payee  has 
not  been  found  when  we  are  ready  to  pay 
benefits.  Although  we  believe  that  the 
beneficiary  may  not  use  the  money  wisely, 
there  is  no  indication  that  the  direct  receipt 
of  funds  would  cause  physical  or  mental 
injury.  Benefits  must  be  paid  directly  to  the 
beneficiary  while  we  locate  a  suitable 
representative  payee. 

Example  2  Substantial  Harm  Exists.  We 
are  unable  to  find  a  representative  payee  for 
a  title  XVI  beneficiary  who  has  been 
determined  to  need  assistance  in  managing 
funds  but  who  is  not  legally  incompetent. 
There  is  evidence  that  handling  money  in  the 
past  has  resulted  in  uncontrollable  stress, 
self-inflicted  injury  and  hospitalization.  We 
may  delay  payment  based  on  the  substantial 
harm  rule  while  we  locate  a  suitable 
pgpresentative  piayee.  If  a  representative 
payee  is  not  found  in  1  month,  we  must  make 
direct  payment  w-hile  we  continue  to  make 
every  reasonable  effort  to  locate  a  suitable 
payee. 

(e)  Pavment  of  any  benefits  which 
were  deferred  or  suspended  pending 
appointment  of  a  representative  payee 
shall  be  made  to  the  beneficiary  or  the 
representative  payee  as  a  single  sum  or 
over  such  period  of  time  as  we 
determine  is  in  the  best  interest  of  the 
beneficiary. 

4.  New  §  416.622  is  added  to  subpart 
F  to  read  as  follows: 


§416.622    Persons  who  n^ay  not  serve  as 
representative  payees. 

(a)  A  payee  applicant  who  has  been 
convicted  of  a  violation  under  section 
208  or  section  1632  of  the  Social 
Security  Act  may  not  serve  as  a 
representative  payee. 

(b)  A  payee  appficant  who  receives 
Social  Security  or  SSI  benefits  through 
a  representative  payee  may  not  serve  as 
a  representative  payee. 

{c)(l)  A  payee  apphcant  who 
previously  served  as  a  representative 
payee  and  was  found  by  us,  or  a  court 
of  competent  jurisdiction,  to  have 
misused  title  II  or  title  XVT  benefits  will 
not  be  selected  to  be  a  representative 
payee.  However,  we  may  grant  an 
exception  to  this  prohibition  on  a  case- 
by-case  basis  if  direct  payment  of 
benefits  to  the  beneficiary  is  not 
feasible,  and  selection  of  the  payee 
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applicant  as  representative  payee  would 
be  in  the  interest  of  the  beneficiary. 
Such  a  payee  applicant  may  be 
appointed  as  a  representative  payee  if — 

(i)  No  suitable  alternative  payee  is 
available,  and 

(ii)  The  information  we  have  indicates 
the  applicant  is  now  suitable  to  serve  as 
a  representative  payee. 

(2)  If  the  payee  applicant  is 
appointed,  we  vsill  evaluate  the 
applicant's  performance  at  such 
inter\-als  as  the  local  field  office 
determines  are  necessary. 

(d)  A  payee  applicant  who  is  a 
creditor,  i.e..  someone  who  provides  the 
beneficiary  with  goods  or  services  for 
monetary  consideration,  will  not  be 
selected  to  be  a  representative  payee 
unless  the  creditor  is — 

(1)  A  relative  of  the  beneficiary  living 
in  the  same  household  as  the 
beneficiary; 

(2)  A  legal  guardian  or  legal 
representative  of  the  beneficiary: 

(3)  A  facility  that  is  licensed  or 
certified  as  a  care  facility  under  the  law 
of  a  State  or  a  political  subdivision  of 

a  State,  or  a  person  who  is  an 
administrator,  owner,  or  employee  of 
the  facility,  if  the  beneficiary  resides  in 
such  facility,  and  we  are  unable  to 
locate  an  alternative  representative 
payee, 

(4)  An  individual  who  establishes  that 
he  or  she  poses  no  risk  to  the 
beneficiary  and  that  his  or  her  financial 
relationship  to  the  beneficiary  poses  no 
substantial  conflict  of  interest.  We  will 
investigate  each  case  to  ensure  that  such 
individual  poses  no  risk  to  the 
beneficiary  and  presents  no  substantia! 
conflict  of  interest.  Our  determination 
will  be  based  on  WTitten  findings  and 
will  be  made  when  a  more  statable 
payee  cannot  be  found  under 
procedures  set  out  in  this  subpart  on 
selection  of  representative  payees:  or 

(5)  A  qualified  organization 
authorired  to  collect  a  monthly  fee  fi-om 
the  beneficiary  for  expenses  incurred  by 
the  organization  in  providing  services 
performed  as  the  indi\-iduars 
representative  payee,  under  §  416.640a. 

Example  3 

An  individual  applies  to  be  representative 
payee  for  a  beneCciaiy  who  has  been 
determined  to  need  assistance  in  managing 
benefits.  The  paj-ee  applicant  has  been 
renting  a  room  to  the  beneficiary  for  several 
years  and  assists  the  beneficiary  with  his 
other  financial  obligations,  as  needed.  He 
charges  the  beneficiary  a  reasonable  amount 
of  rent.  The  beneficiary  has  no  other  family 
or  friends  willing  to  help  manage  his  benefits 
or  to  act  as  representative  payee  The  payee 
applicant  has  demonstrated  that  his  interest 
in  and  concern  for  the  beneficiary-  goes 
beyond  his  desire  to  collect  the  rent  each 


month.  In  this  instance,  the  applicant  may  be 
selected  as  a  representative  payee  because  a 
more  suitable  payee  is  not  available,  the 
applicant  appears  to  pose  no  risk  to  the 
beneficiary,  and  there  is  minimal  confiict  of 
interest. 

Example  2 

In  a  situation  similar  to  the  one  above,  the 
beneficiary's  landlord  indicates  that  he  is 
applying  to  be  payee  only  to  ensure  receipt 
of  his  rent,  and  will  give  the  balance  of  the 
benefit  funds  remaining  after  payment  of  the 
rent  directly  to  the  beneficiary.  In  this 
situation  tlie  applicant  will  not  be  considered 
suitable  because  of  the  apparent  confiict  of 
interest. 

5.  New  §  416  624  is  added  to  subpart 
F  to  read  as  follows: 

§  416.62-1    investigation  of  representative 
payee  applicant 

(a)  We  will  conduct  an  investigation 
of  a  payee  applicant  before  selecting  the 
applicant  as  a  payee.  We  will  include  a 
face-to-face  interview  with  the  payee 
applicant  as  part  of  the  investigation 
unless  it  is  impracticable  to  do  so.  \s 
part  of  the  investigation  we  will — 

(1)  Require  the  payee  applicant  to 
submit  documented  proof  of  identity, 
unless  such  information  has  been 
previously  submitted  with  an  * 
application  for  title  II  or  title  XVI 
benefits; 

(2)  Verif>-  the  payee  applicant's  Social 
Security  account  number  or  employer 
identification  number; 

(3)  Determine  whether  the  payee 
applicant  has  been  convicted  of  a 
violation  of  section  208  or  section  1632 
of  the  Social  Security  Act; 

(4)  Determine  whether  the  payee 
applicant  has  previously  served  as  a 
representative  payee  and  has  had  a 
previous  appointment  as  payee  revoked 
or  terminated  by  reason  of  misuse  of 
title  II  or  title  XVI  benefits; 

(5)  Use  o'or  records  to  verify  the  payee 
applicant's  employment  and/or  direct 
receipt  of  social  security  or  SSI  benefits; 

(6)  Corroborate  the  payee  applicant's 
concern  for  the  beneficiary  with  the 
beneficiary's  custodian;  and 

(7)  Determine  whether  the  payee 
applicant  is  a  c.-editor  of  the  beneficiary 
(see  §  416.622(d)). 

(b)  A  face-to-face  interview  will  be 
considered  impracticable  if  it  would 
cause  the  payee  applicant  undue 
hardship  (e.g..  the  payee  applicant  cares 
for  children  or  disabled  individuals  in 
the  home  and  no  alternative  caregiver  is 
available,  or  is  employed  and  cannot 
arrange  for  time  off  from  work,  or  would 
have  to  travel  a  great  distance  to  the 
field  office)  In  this  situation,  we  will 
conduct  the  investigation  to  determine 
the  payee  applicant's  suitability  to  serve 
as  a  representative  payee  without  a  face- 
to-face  interview 


(c)  Before  we  select  a  representative 
payee,  the  payee  applicant  must  also 
give  us  adequate  information  showing 
his  or  her  relationship  to  the  beneficiary 
and  demonstrating  his  or  her 
responsibility  for  the  care  of  the 
beneficiary. 

.  6.  Section  416.625  is  amended  to  read 
as  follows: 

§  416.625    Information  to  be  submitted  by  a 
representative  payee  a^tef  a  representative 
payee  has  been  setectefl 

Anytime  after  we  have  selected  a 
payee,  we  may  ask  the  payee  to  give  us 
information  showing  a  continuing 
relationship  with  the  beneficiary  and  a 
continuing  responsibility  for  the  care  of 
the  beneficiary.  If  the  payee  does  not 
give  us  the  requested  information 
within  a  reasonable  period  of  time,  we 
may  stop  paying  the  payee  unless  we 
determine  that  the  payee  had  a 
satisfactory  reason  for  not  complying 
with  our  request,  and  we  receive  the 
information  requested.  We  will  consider 
paying  the  beneficiary  directly  in 
accordance  with  §  416.611  in  instances 
when  we  decide  to  stop  paying  the 
representative  payee. 

7.  Section  416.630  is  revised  to  read 
as  follows: 

§416.630    Advance  notice  0' t>-e 
determination  to  nwke  representative 
paynrterrt. 

(a)  We  will  provide  written  notice  to 
the  beneficiary  of  our  determination  to 
make  representative  payment  in 
advance  of  payment  of  the  beneficiary's 
benefits  to  a  representative  payee.  We 
will  also  advise  the  beneficiary  that  we 
have  determined  that  representative 
payment  would  be  in  the  interest  of  the 
beneficiary,  and  we  will  provide  the 
name  of  the  representative  payee  we 
expect  to  select.  If  the  beneficiary  is 
under  age  15.  is  an  unemancipated 
minor  under  the  age  of  18,  or  is  legally 
incompetent,  the  written  notice  will  be 
provided  to  the  legal  guardian  or  legal 
representative  of  the  beneficiary.  The 
advance  notice  v\ill — 

(1)  Be  clearly  written  in  la-^^'iage  that 
is  easily  understandable  by  the  reader; 

(2)  Identify  the  person  to  be 
designated  as  rcpresentaUve  payee; 

(3)  Explain  the  right  of  the  beneficiary 
(or  the  legal  guardian  or  legal 
representative  of  the  beneficiary)  to 
appeal  a  determination,  in  accordance 
with  subpart  N  of  this  part,  that  a 
representative  payee  is  necessary  for  the 
beneficiary:  and 

(4)  Explain  the  right  of  the 
beneficiary,  legal  guardian  or  legal 
representative  to  appeal,  in  accordance 
with  subpart  N  of  this  part,  the 
designation  of  a  particular  person  to 
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sen'B  as  the  representative  payee  of  the 
beneficiary  and  to  review  the  evidence 
upon  which  such  designation  is  based 
and  submit  additional  evidence. 

[b]  If  the  beneficiary  or  his  or  her  legal 
guardian  or  legal  representative  objects 
to  representative  payment  or  to  the 
designated  payee,  and  the  objection  is 
received  before  the  effectuation  of  the 
payee  appointment,  we  will  resolve  the 
objection  in  the  same  manner  as  we 
resolve  other  objections  to  initial 
determinations  in  accordance  with 
subpart  N  of  this  part  before  the  payee 
appointment  is  processed. 

8.  Section  416.641  is  revised  to  read 
as  follows: 

§416.641     Restitution  of  misused  benefit 
payments. 

la)  We  will  repay  benefits  in  cases 
when  we  determine  that  a 
representative  payee  misused  benefits 
and  the  misuse  resulted  from  our 
negligent  failure  to  investigate  or 
monitor  a  representative  payee.  When 
we  make  restitution,  we  will  pay  to  the 
beneficiar)'  or  the  beneficiary's 
alternative  representative  payee  an 
amount  equal  to  the  misused  benefits, 
including  any  Federally  administered 
State  supplementary  payments. 

fb)  The  representative  payee  who 
misuses  the  beneficiary's  benefits  is 
responsible  for  paying  back  misused 
benefits  to  us.  Restitution  of  misused 
benefits  will  always  be  sought  from  the 
payee  who  misused  the  benefits. 

(c)  The  term  "negligent  failure"  as 
used  in  this  subpart  means  that  we 
failed  to  investigate  or  monitor  a 
representative  payee  or  that  we  did 
investigate  or  monitor  a  representative 
payee  but  were  negligent  in  our 
investigation  or  monitoring.  Examples 
of  SSA's  negligent  failure  include,  but 
are  not  limited  to  the  following.  We  did 
not — 

(1)  Follow  OUT  established  procedures 
in  this  subpart  when  investigating, 
appointing,  or  monitoring  a 
representative  payee; 

(2)  Investigate  timely  a  reported 
allegation  of  misuse;  or 

(3)  Take  the  steps  necessary  to 
prevent  the  issuance  of  payments  to  the 
payee  after  it  was  determined  that  the 
payee  misused  benefits. 

(d)  Our  repayment  of  misused  benefits 
under  these  provisions  does  not  alter 
the  payee's  hability  and  responsibility 
as  described  in  paragraph  (b)  of  this 
section.  Therefore,  we  will  make  every 
effort  to  obtain  the  return  of  misused 
benefits  from  the  payee  who  misused 
the  benefits. 

9.  Section  416.650  is  amended  by 
revising  the  introductory  paragraph,  and 
paragraph  (a)  to  read  as  follows: 


§  41 6.650    When  a  new  representative 
payee  will  be  selected. 

When  we  learn  that  the  interest  of  a 
beneficiary  is  not  served  by  continuing 
payment  to  the  present  payee  or  that  the 
present  payee  is  no  longer  able  or 
willing  to  carry  out  the  payee 
responsibilities,  we  will  promptly  stop 
payment  to  the  payee  and  make 
paj.Tnent  directly  to  the  beneficiary  or  to 
an  alternative  payee  until  we  find  a 
suitable  payee.  \Ve  will  terminate 
payment  of  benefits  to  the  payee  and 
find  a  new  payee  if  the  present  payee: 

(a)  Has  been  determined  to  have 
misused  the  beneficiary's  benefits  as 
found  by  us  or  a  court  of  competent 
jurisdiction; 

•  «         *         •         • 

10.  The  authority  citation  for  Subpart 
N  continues  to  read  as  follows: 

Authority:  Sees.  1102.  1631,  and  1633  of 
the  Social  Security  Act;  42  U.S.C.  1302,  1383. 
and  1383b.  sec.  6  of  Pub.  L  98-460,  98  Stat. 
1802. 

11.  Section  416.1402  is  amended  by 
revising  paragraph  (d).  by  removing  the 
"and"  after  paragraph  (1),  by  removing 
the  period  after  paragraph  (m)  and 
replacing  It  with  ";  and",  and  by  adding 
new  paragraph  (n)  after  paragraph  (m)  to 
read  as  follows: 

§416.1402    Administrative  actions  that  are 
Initial  determinations. 

•  •         •         *         * 

(d)  Whether  the  pavTnent  of  vour 
benefits  will  be  made,  on  your  behalf,  to 
a  representative  payee; 

•  •        *        •        • 

(n)  Restitution  of  misused  benefits. 
[FR  Doc.  94-5848  Filed  3-14-94;  8:45  ami 

BILUNG  CODE  4190-?«-P 


DEPARTMEhfT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  657 

FHWA  Docket  No.  93-28] 

RIN2125-AC60 

Certification  of  Size  and  Weight 
Enforcefnent 

agency:  Federal  Highway 
Administration  (FHWA)," DOT. 
ACTION:  Extension  of  comment  period. 


SUMMARY:  On  December  16.  1993,  the 
FHWA  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  (58  FR  65830),  in 
which  the  agency  announced  that  it  was 
considering  proposing  changes  to  the 
guidance  provided  to  State  highway 


agencies  for  preparing  annual  vehicle 
size  and  weight  certifications  and 
enforcement  plans.  The  ANPRM 
requested  public  comment  on  the  type 
of  information  and  data  that  should  be 
submitted  by  States  to  support  an 
effective  enforcement  plan,  and  their 
annual  vehicle  size  and  weight 
enforcement  certifications.  The 
comment  period  is  scheduled  to  close 
on  March  16,  1994.  In  order  to  allow 
sufficient  time  for  interested  parties  to 
comment  on  this  complex  issue,  the 
FHWA  is  extending  the  comment  period 
until  May  18,  1994. 

DATES:  The  comment  period  is  extended 
to  May  18,  1994. 

ADDRESSES:  Submit  written,  signed 
comments,  to  FHWA  Docket  No. 93-28, 
Federal  Highway  Administration,  room 
4232,  HCC-10,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  830  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday  except  legal 
Federal  holidays  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management  (202-365- 
2212)  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel  (202-366-1354), 
Federal  Highway  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:30  a.m. 
to  4  p.m..  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  To 
preserve  the  Nation's  investment  in  the 
Interstate  Highway  System.  Congress 
established  in  1956  vehicle  weight 
hmits  for  the  Interstate  System  (23 
U.S.C.  127)  and  beginning  in  1974 
required  each  State  to  certify  aimually 
that  it  is  enforcing  its  size  and  weight 
laws  (23  U.S.C.  141).  The  Fedoral-aid 
Highway  Act  of  1978.  Public  Law  95- 
599.  92  Stat.  2689.  authorized  the 
Department  of  Transportation  to  require 
that  each  State  provide  information  in 
its  certification  sufficient  to  allow 
evaluation  of  the  State's  weight 
entorcement  program.  In  1980,  the 
FHWA  promulgated  a  regulation,  23 
CFR  657.  Certification  of  Size  and 
Weight  Enforcement,  detailing  the 
information  needed  from  the  States  to 
evaluate  the  State's  weight  enforcement 
program.  In  addition,  the  States  were  2 
required  annually  to  prepare  vehicle 
size  and  weight  enforcement  plans. 
Each  State's  plan  was  to  be  the  basis 
against  which  its  enforcement  program 
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as  summarized  m  its  certification  was  to 
be  evaluated. 

Currently,  States  provide  in  their 
annual  certifications  to  the  FHWA,  due 
on  January  1  of  each  year,  such 
information  as  the  number  of  trucks 
weighed  by  scale  type,  and  the  total 
number  of  citations  issued  by  type  of 
violation.  Permits  issued  by  type,  the 
number  of  off-loads  and  load  shifts,  and 
changes  to  the  State's  vehicle  size  and 
weight  laws  and  regulations  related  to 
permit  fees  and  overweight  fines  are 
also  reported. 

A  State's  vehicle  size  and  weight 
enforcement  plan  contains,  among  other 
mformation,  an  inventory  of  facilities 
and  equipment,  fiscal  and  personnel 
resources,  enforcement  practices  and 
procedures,  program  goals,  and  an 
evaluation  of  current  operations.  A 
State's  plan  is  to  be  provided  to  the 
FHWA  for  review  by  July  1  and  is  to  be 
accepted  and  in  effect  by  October  1  of 
cacii  year. 

The  comment  period  for  the  ANPR.M 
IS  scheduled  to  close  on  March  16. 1994 
In  order  to  allow  sufficient  time  for 
interested  parties  to  comment  on  this 
complex  issue,  the  FHWA  is  extending 
the  comment  period  until  May  18,  1994 

List  of  Subjects  in  23  CFR  Fart  657 

Enforcement,  Enforcement  Plan, 
Highways  and  roads.  Sanctions,  and 
Vehicle  size  and  weight  certification. 

Authority:  23  U.S.C.  127,  141,  and  315;  49 
CFR  1.48rb) 

Issued  on:  March  B.  1994 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

IFR  Doc  94-5916  Filed  3-14-94;  8:45  am] 

BILUNO  CODE  4810-27 -^ 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[PS-55-93] 
RIN  1545-AS11 

Certain  Elections  tor  Intangible 
Property 

AGENCY:  Internal  Revenue  Service  (IRS), 

Tn^asury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SOMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  procedures 
for  making  elections  regarding  the 
amortization  of  certain  intangible 


property.  The  temporary  regulations 
reflect  changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBR,^  '93)  and  affect  electing 
taxpayers  who  acquired  intangible 
property  after  July  25,  1991,  or  who 
acquired  intangibles  under  a  written 
bindmg  contract  in  effect  on  August  10. 
1993.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 

DATES:  Written  comments  must  be 
received  by  May  16,  1994. 

ADDRESSES:  Send  submissions  to; 
CC:DOM:CORP:T:R  (PS-55-93).  room 
5228,  Internal  Revenue  Service.  P.O. 
Box  7604.  Ben  Franklin  Station. 
Washington.  DC  20044.  In  the 
alternative,  comments  and  requests  may 
be  hand  dehvered  to: 
CC:DOM:CORP:T:R  CPS-55-93).  Internal 
Revenue  Service,  room  5228,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Huffman.  (2C2)  622-3110  (not  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn;  Desk 
Officer  for  the  Department  of  the 
Treasur>'.  Office  of  Information  and 
Regulator)'  Affairs.  Washington.  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service,  Attn;  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collection  of  information  is  in 
§  1.197-lT(e).  This  information  is 
required  by  the  IRS  in  order  to  verify 
that  electing  taxpayers  have  properly 
determined  amortization  and 
depreciation  deductions  allowable 
under  sections  167(f)  and  197.  The 
likely  reporting  entities  are  businesses 
and  other  for-profit  institutions. 

Estimated  total  annual  reporting 
burden:  10.000  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  30  minutes  to  75 
minutes,  depending  on  individual 
circumstances,  v/ith  an  estimated 
average  of  1  hour. 

Estimated  number  of  respondents: 
10.000. 

Estimated  annual  frequency  of 
responses:  One  time. 


Background 

Temporarv'  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  sections  167(0  and  197  by  adding 
§§  1.167(a)-13T  and  1.197-lT.  The 
temporar)'  regulations  contain  rules 
relating  to  the  depreciation  and 
amortization  of  certain  intangible 
property. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regidations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  and  proposed 
regulations. 

Special  AnaU'ses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory'  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  Regulator^' 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date.  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Draftmg  Information 

The  principal  author  of  these 
regulations  is  John  Huffman.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury- 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
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Pnjposed  .Ajnendments  to  the 
Regulations 

According}y,  26  CFR  part  1  is 
proposed  to  be  anended  as  follows; 

PART  t— fr*COME  TAXES 

Paragraph  1.  The  aathonty  citation 
for  part  1  is  ameiided  by  adding  as  entry 
in  niirr.ericai  order  io  read  as  foilows: 

Authority:  26  tJ.S  C  7805  •   •    • 

Section  1.19'^-1  slsaics'ji-d  under  26 
U  S.C.  197!gl.  *  *   * 

Par.  2.  §  i.loTl&^-ta  if.  added  to  read 
as  follows: 

§  1.18''{a>-l3    Ce<-3tn  e*ecaons  lor 
JptarvgiDle  property. 

For  r-ies  applving  the  elertions  under 
sections  13261  It;)  (2)  and  (3j  of  the 
Omnibiis  Budgel  Recoiiciiiitior.  Act  of 
1993  to  intangibie  property  described  in 
<*ction  lS7{f),  see  ?i  1.197-1. 

Par.  3.  §  1.197-1  is  added  to  read  as 
follows- 

§1.197-1     Certain  el3ctior>9  for  intar.giWe 
property 

(The  text  of  ihls  propo.setj  section  is 
the  same  as  ttie  tejct  of  §  1.197-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register! 
Manjaref  Vtilner  Kjchdrdson, 
CammtssjonpT  cilrte.mal  Rt^vnue. 
IFR  Doc  9-4-5c>85  F:led  3-10-94:  3:CV4  pm| 
BJUJW3  CO0€  4e30-0^-t> 


ENVinOKMEKTAL  PROTECTION 

40  CFR  Pal  52 

[CA  32-? -6233-  FRL.-*&4»-7] 

^pp^c>v3i  ana  Pror-.._,tgatio'i  of 
irnpter"ert3*-.'j-^  Pfars.  CaW*ornia  State 
l.'nc'»oe"rjrDn  c-',en  Revision;  South 
Coast  A.r  Q'j*  ry  N*a?,agerT>ent  Distrtct; 
V?r>tur3  County  Air  f>cUubor»  Control 
C  strict 

AGENO:  Environmental  Protsction 

A^pnrv  ;£PA). 

ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
rfV.sio.'-.s  to  the  California  State 
l.Tipleir^ntation  Flan  (SIF)  which 
concrm  the  control  of  emissions  of 
volatile  cganic  corapounds  fVOCs) 
from  the  transfer  of  gasoline  into  storage 
tanks  or  fuel  tanks,  and  from  crjde  oil 
and  natural  gas  production  and 
processing  facilities.  The  intended  effect 
of  proposir.g  approval  of  these  rules  is 
to  rpgala!e  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  .^ir  Act.  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  &nal  action  on 


this  notice  of  proposed  rulemaking 
(NPR)  wilJ  mcorporate  these  rules  into 
the  federally  approved  SIP.  EPA  has 
evaluated  each  of  these  rules  and  is 
proposing  to  appro'/e  them  under 
previsions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  noaattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  April  14. 1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Havv-thome  St-eet,  San 
Francisco.  CA  94105. 

Copies  of  the  rule  revisions  and  EIP.A's 
evaluation  report  of  each  rule  are 
available  for  pubhc  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  mle 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

Cahfomia  Air  Resources  Boej^. 
Stationary  Source  Di^nsion,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95814. 

South  Coast  Air  Quality  Management 
District.  21865  E.  Coplev  Drive, 
Diamond  Bar,  CA  91755-4182. 

Ventura  County  ,Air  Pollution  Cor.trol 
District,  702  County  Square  Dnve, 
Ventura,  California  93003 
FOR  FURTVflER  INFORMATION  COKTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Envirorunental  Protection  Agency, 
Region  DC  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 
SUP»>LcMENTARV  INFORM* t>ON: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  are  .South  Coast 
Air  Quality  Management  DisL'ict 
(SCAQMD')  Rule  461,  Gasoline  Transfer 
and  Dispensing,  and  Ventura  County 
Air  Pollution  Control  DisL-ict  (Vrj>iPCD) 
Rule  74.10,  Components  a'  f  nide  Oil 
and  Natural  Gap  Production  cmd 
Processing  Facilities  These  rules  were 
submitted  by  the  Cahfomia  Air 
Resources  Board  ICARB)  to  EPA  on 
December  31, 1990  and  September  14, 
1992.  respectively. 

Background 

On  March  3.  19~a,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisioris  of  the  C}e.an  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the  Los 
Angeles- South  Coast  Air  Basin  and  the 
Ventura  County  Area.  43  FR  8664,  40 
CFR  81.305.  Because  these  ar€»as  were 


unable  to  meet  the  statutory  attainment 
date  of  December  31,  1932.  Cahfomia 
requested  under  sectiou  172(a/(2l,  and 
EFA  approved,  an  extension  of  the 
attainment  date  to  December  31,  1987. 
40  CFR  52.238,  On  May  26.  1983.  EFA 
notified  the  Governor  of  California, 
pursuant  to  section  1 10(a)(2HK)  of  the 
pre-amende'd  Aa,  that  the  above 
di.'nricts'  Dortions  of  the  California  SIP 
were  Ltiadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deSciencies  in  the  existins  SIP  be 
corrected  CEPA's  SlP-Cal!)"^  On 
November  15,  1990.  the  Oean  AJr  Act 
Aniendments  of  1990  were  enacted. 
Public  Lav¥  101-549.  104  .Stat.  2399, 
codified  at  42  U.S.C  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requL-ement  that  nonattainjnent  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadiino  of  May 
15.  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  ia2('j)(2)lA)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  t,he  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enartmRnt  it  requires  such  areas 
to  adopt  and  corT>^  RACT  rules 
pursuant  to  pre  a:r.ended  section  172(b) 
as  inferp.'eted  in  prt^amendment 
guidance  i  EPA's  SIP-Call  u.sed  that 
guidance  to  Indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  -■'jigeies-South  Coast  Air 
Basin  is  classified  as  extreme,  and  the 
Ventura  County  .Area  is  classified  as 
severe;  •  therefore,  these  areas  were 
subject  to  tie  P_ACT  fix-up  requirement 
and  the  May  15,  ■l^t91  deadline. 

The  Sta'e  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  December 
31.  1990  and  September  14, 1992. 
including  the  rules  being  acted  on  ?.i 
this  document  This  document 
addresses  EPA's  proposed  action  for 
SCAQMD  Rule  451 ,  Gasoline  Transfer 
and  Dispensing,  and  VCAPCD  Rule 
74.10.  Components  at  Crude  Oil  and 
Natural  Gas  Production  and  Processing 


•  AnionR  oiher  ihi.ngs,  the  pre-amer.dnwnl 
tiuidsrice  consists  of  thoiw  porlio.ns  of  the  pnposed 
posl-1987  oz->no  and  Larboo  irxincxi  tje  poiirv  Itial 
conc«ni  RACT.  S2  FTl  45044  (NoTemSei  24.  13671: 
•'Usjos  Relft'.ir.g  to  VQC  Regulation  Culpoinu, 
Deftciendot,  aiid  DoviaJJons.  ClariEctioD  !o 
Appendix  D  of  Hov^n-.cm  24,  1987  Federal  Re^er 
^iotire■'  rSiue  Book)  Inotics  of  svaiiBtjiliry  was 
publiihod  in  the  Federal  Rrgistn  on  May  25.  l^taf), 
«nd  the  existing  control  tmrhr.iquB  guitk-liaeg 

irroia. 

=  T.le  Lo*  A.-.f?nle8-Soii:b  C^e»t  Air  Btiin  a.^d  Ihe 
Veatara  Coiin'y  Aj-bs  r»<t8!ii«»d  ttM-lr  dsslgaalioat  at 
nonartainmenl  and  were  ciassifn-d  t)y  operation  of 
!«•.•  pursuant  to  sections  lOTld)  and  IBKa)  uvxia  t!»e 
dele  of  eiiActnwnl  of  the  CSA  S«-  \f.  FR  W>6:*4 
fNovemberB.  lufllt 
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Facilities.  Rule  461  was  adopted  by 
SCAQMD  on  July  7,  1989.  and  Rule 
74.10  was  adopted  by  the  VCAFCD  on 
June  16, 1992.  These  submitted  rules 
were  found  to  be  complete  on  February 
28.  1991  and  November  20,  1992 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  -'  and  are  being  proposed  for 
approval  into  the  SIP. 

SCAQMD  Rule  461  requires  Stage  1 
and  Stage  11  vapor  control  to  limit 
emissions  of  VOCs  during  the  transfer  of 
gasoline  into  storage  tanks  or  fuel  tanks. 
VCAPCD  Rule  74.10  sets  requirements 
for  control  of  fugitive  VOC  emissions 
from  crude  oil  and  natural  gas 
production  and  processing  facilities. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  The  rules 
were  adopted  as  part  of  each  district's 
efforts  to  achieve  the  National  .\mbient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPAs  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CA.^,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up  '  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  apphcable  to 
SCAQMD  Rule  461  is  entitled,  "Control 
of  Volatile  Organic  Compound  Leaks 


'  EPA  adopted  tha  compietenes*  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
8«:tion  110(V)(1KA)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


from  Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems,"  EPA-450/2-78- 
051,  while  the  CTG  applicable  to 
VCAPCD  Rule  74.10  is  entitled, 
"Control  of  Volatile  Organic  Compound 
Equipment  Leaks  from  Natural  Gas/ 
Gasohne  Processing  Plants,"  EPA-450/ 
3-63-007.  Further  interpretations  of 
EPA  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SCAQMD  Rule  461  includes  the 
following  significant  changes  from  the 
current  SIP: 

1.  Adds  definitions,  equipment  and 
operating  requirements,  and  sign- 
posting requirements. 

2.  Deletes  many  storage  container 
exemptions. 

3.  Changes  compliance  schedule  to 
require  compliance  at  the  start  of 
operation. 

VCAPCD  Rule  74.10  is  a  new  rule 
which  was  adopted  to  control  fugitive 
VOC  emissions  from  components  at 
crude  oil  and  natural  gas  production 
and  processing  plants.  Its  major 
provisions  include: 

1.  Operating  standards  and 
component  leak  thresholds. 

2.  Inspection  and  repair  requirements, 
and  submission  of  an  operator 
management  plan. 

3.  Recordkeeping  requirements,  test 
methods,  and  definitions. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SCAQMD  Rule  461  and  VCAPCD  74.10 
are  being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  1 10(a)  and 
partD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allovking  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considereid  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  use.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  Impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify' 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  25&-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority^  42  U.S.C.  7401-7671q. 

Dated  March  4,  1994. 
FeUcia  Marcus, 
Regional  Administrator. 
|FR  Doc  94-5995  Filed  3-14-94:  8:45  am] 
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40  CFR  Part  63 

[AD-FRL-4850-1] 

Preparation,  Adoption,  and  Subnitttal 
of  State  Implementation  Plans:  Ust  ot 
Ouaiified  Coke  Oven  Panel  Members 

AGENCY:  En viror. mental  Proltjction 

Agency  (EPA). 

ACnON:  Proposed  rule  and  notice  of 

public  hearing. 

summary:  On  October,  27.  1993.  the 
EPA  promulgated  the  coke  oven 
National  Emission  Standards  for 
Hazardous  Air  Pollutants,  which  limits 
the  number  of  visible  leaks  from  coke 
even  doors,  topside  ports,  and  offiake 
systems,  and  the  amount  of  time  of 
visible  emissions  from  the  charging 
operation.  Also  promulgated  at  that  time 
was  Method  303  (40  CFR,  part  63. 
appendix  A),  which  sets  forth  the 
procedures  an  observer  shall  follow  to 
determine  compliance  with  the  ctAe 
oven  standards.  In  order  to  implement 
the  coke  oven  rule,  coke  oven  inspectors 
must  be  certified  by  an  EPA  recognized 
panel  in  accordance  with  the 
procedures  set  forth  In  section  2  of 
Method  303.  The  Method  303 
certification  training  for  each  trainee 
concludes  with  a  determination  by  a 
three  member  panel  as  to  the  trainee's 
ability  to  conduct  Method  303 
satisfactorily.  The  Agency  is  developing 
a  certification  course  for  coke  oven 
inspectors  and.  as  part  of  this  effort,  the 
Agency  has  selecteiid  a  group  of 
experienced  individuals  to  act  as  panel 
members.  With  today's  action,  the 
Agency  sets  forth  the  list  of  experienced 
coke  oven  inspectors  who  will  serve  as 
panel  members  during  the  certification 
of  coke  oven  observers  and  informs  the 
public  that  these  people  have 
demonstrated  to  the  Agency  that  they 
satisfy  the  minimiun  experience 
requirements  of  120  days  of  experience 
in  reading  coke  oven  emissions. 
Additional  panel  members  may  be 
added  in  the  future  in  accordance  with 
implementation  needs.  Any  additions  of 
certified  and  qualified  inspectors  to  the 
panel  viill  be  made  without 
promulgation,  which  was  only 
necessary  to  establish  this  initial  i>an€l. 
DATES:  Comments:  Comments  must  be 
received  on  or  before  May  16, 1994. 
Public  Hearing.  U  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  April  15, 1994.  a  public 
hearing  will  be  held  on  April  14,  1994, 
beginning  at  10  a.m.  Persons  interested 
in  attending  the  hearing  should  contact 
Ms.  Shelby  Joumigan  at  (919)  541-5543 
to  verify  that  a  hearing  will  be  held.  If 
a  hearing  is  held,  a  verbatim  transcript 
will  be  placed  in  the  docket. 


Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  April  5. 1994.  contact 
Ms.  Shelby  Joumigan  at  (919)  541-5543 
ADDRESSES:  Co.Timenfs.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  Section  (LE- 

131),  Attention,  Docket  No. , 

U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington.  DC 
20460. 

Pubhc  Hearing.  If  anyone  contacts 
EPA  requesting  a  pubhc  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory  Building.  Research  Triangle 
Paric,  North  Carolina.  Persons  interested 
in  attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  Ms. 
Shelby  joumigan.  Emission 
Measurement  Branch  (MI>-19).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
5543. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
furth'3r  information  or  documentation 
concerning  the  proposed  ruie.  contact 
Mr.  Roy  Huntley,  or  Mr.  Peter  Westlin, 
Emission  Measurement  Branch  (MD- 
19),  Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NorSi  Carolina 
27711. 

SUPPLEMENTARY  WtFORMATION:  In 
development  of  the  coke  oven  emissions 
rule,  EPA  used  fomial  regulatory 
negotiations,  where  parties  negotiate 
and  sign  a  formal  agreement  that 
becomes  the  basis  for  EPA's  proposed 
rule. 

The  Coke  Ovens  Regulatory 
Negotiation  Committee,  wiilch  was 
formed  to  negotiate  the  coke  ox'en 
NESHAP.  was  comprised  of  several 
interested  parties:  environmental  groups 
such  as  the  National  Resources  Defense 
Council  and  Group  Against  Smog  and 
Pollution,  industry  associations  such  as 
American  Iron  and  Steel  Institute  and 
American  Coke  and  Coal  Chemicals 
Institute,  representatives  from  the  Steel 
Workers'  Union,  and  State  and  local 
agencies,  as  well  as  the  EP.\.  The  final 
coke  oven  ruie  reflects  the  agreements 
reached  by  this  Committee. 

During  negotiations,  the  Conunittee 
agreed  that  the  ccJte  oven  observers 
must  be  certified.  As  part  of  the 
certification  process,  each  observer  must 
demonstrate  to  the  satisfaction  of  a 
three-member  panel  of  experienced 
individuals,  a  high  degree  of  proficiency 
in  performing  Method  303. 

After  the  agreement  was  signed  by  the 
committee  on  Octot>er  2&,  1992,  EPA 
began  selecting  tiie  panel  memb^s  by 
searchii^  for  people  with  the  required 
exjHsrieace.  The  qualifications  for  the 


panel  members  are  in  section  2.1.3  of 
Method  303  of  appendix  A  at  40  CFR, 
part  63,  and  reads  as  foiiOTvs;  "Esrh 
panel  member  shall  have  at  least  120 
days  experience  in  reading  visible 
emissions  from  coke  ovens." 
Representatives  from  industry  and  EPA 
reached  a  common  understanding  of  the 
qualifications  for  panel  members.  A  hst 
developed  by  EPA  of  23  prospective 
panel  members  was  submitted  to 
industry  representatives  for  review.  On 
March  30, 1993,  a  training  course  for  the 
prospective  panel  was  held  in  Chicago, 
Illinois.  Of  the  23  participants,  21 
successfully  completed  the  training 
course  and,  subsequently,  were  able  to 
provide  the  Agency  with  safTicient 
documentation.  These  21  people  are 
now  considered  by  the  Agency  as 
quahfied  panel  members  and  able  to  act 
as  such  In  the  Method  303  certification 
course. 

Concurrent  with  these  events,  EPA 
decided  to  propose  and  promulgate  the 
list  to  give  the  public  an  opportunity  to 
examine  and  comment  on  the  panel 
members'  quahfications. 

I.  AdiministratiTC  Reqnimnents 

A.  Executive  Order  12866 

Under  Executive  Order  12B68.  (58  FR 
51735  (Octc*er  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regiilatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  J 100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent.  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prinaples 
set  forth  in  the  "Executive  Order." 

OMB  has  exempted  this  regulatory 
action  from  EO.  12866  review. 

B.  PapetMork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  for  the  Coke 
Oven  Battery  National  Emission 
Standards  under  the  provisions  of  the 
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Paoerwork  Reduction  Act,  44  U  S.C. 
3501  et  seq.  and  has  assigned  0MB 
control  number  2060-0253.  This 
proposed  ruJe  do€?9  not  add  any 
additional  requirements  to  those  already 
approved. 

The  public  rspKirtiiig  and  recording 
keeping  burden  for  the  Cfike  Ch-»n 
Battery  Naticmal  Emission  Standards 
collection  of  information  is  estimated  to 
average  2,461  hours  per  respondent  per 
year.  This  includes  time  for  reviewing 
instructions,  searchijig  existing  data 
sources,  gathering  and  mamtaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  crmments  regarding  the  burden 
estimate  or  any  other  aspect  cf  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  PoUcy  Branch  (2136); 
U.S.  Environmental  Protection  Agency; 


401  M  St.;  Washington.  DC  20460,  and 
to  the  Office  of  Informabon  and 
Regulatory  Affairs,  Office  of 
Management  and  Biidget,  Washington. 
DC  205503,  marked  "Anention:  Desk 
Officer  for  EPA." 

C.  Regulatory  Flexibility  Act 
Compliance 

Pursaant  to  the  Regulatory  Flexibibty 
Act  (5  use  601  et  seq).  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulerr.aking  for  any  proposed 
or  final  rule,  !t  must  prepare  and  make 
available  for  public  comment  a 
Regulatory  Flexibility  .Analysis  (RFA) 
which  requires  EPA  to  consider 
potential  impacts  of  proposed 
regulations  on  small  ent.ties  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Administrator  may  certify,  however. 

Table  1. — Panel  Members 


that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

This  list  will  have  no  adverse 
economic  '.mt^ct  on  small  entities. 
Since  this  proposal  does  not 
significantly  change  the  status  quo  fcr 
such  entities,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulabon  therefore  does  not  require  an 
RFA. 

List  of  Subjects  in  40  CFR  Part  83 

Environmental  protection.  Air 
pollution  control.  Coke  oven  emissions. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated-  Man  b  7.  1994. 
Carol  M.  Browner, 

AdminisUvtor 


Name 

Affiliation 

Bas:m  Ohu  (DoofB  On*>')         _     „ 

Willian  Ktettner 

Ron  Mordosky   _ 

Robert  Simmons  ..    — 

Kteri(  Ht>g^es  _ _ _ 

EaTT>e  C!ar»(  _ _ 

Rpch  Casselberry  — _ _ 

fvf^nj\  ri*»nnfi                      _ 

U.S.  EPA.  Cenfa)  Ostnci  CWica,  77  West  Jackson  BN'd,  ChK^aga  IL  60604-3590. 

U.S.  EPA  Wheeling  Office.  303  Met-^^riisl  BLuWir.g^'3ESl2.  •^^t^  a  OapJme  Streets  Wtieeling. 

W^  26003- 
Penrsyt^area  Dept  of  Environmental  Resources.  4S30  Bat^  P*e.  Betf.tehem,  PA  18017. 
Indiana  Department  of  Env^-onmental  Management,  Gainei  Bar*  Buildri^'Rm  418.  504  N. 

Broachvay.  Gary.  IN  46402. 
AHeghe.-y  County  Health  C-ept.  Bureau  of  AJ»  PoJlat>on  Contiol,  30V-30  Nwith  St,  Prttstxj'gri. 

PA  1520V 
Chestef  Er-.tronmental,  P  0  Bo>  'S/.v,  f-'Ttsivgl,  PA  15244. 
Ch^ter  Environme^3l,  P.O    &a«  ■•b/ /  / .  Pttsburgh,  PA  15244. 
Chester  E nsTO ni^^enial,  P.O   Bo*  ■•6777,  Pittsixj-a"^  PA  >5.2-i4 

Fiar*  Geofoaids - 

RnfXKt  rvvl                                                                      _. 

C^ester  Enviroomenta!,  P.O.  Box  15777    P[rstx.ra*\  PA  152*4. 
C^ester  EnvironmentaL  PQ   Box  16  '/'/.  Pr^sftu-gh,  PA  152*4. 

Linda  K*cCracken _ 

Gc-non  Lawson  

Terry  Redentiaugh - 

Ctixty  Roge's  _ 

E^ner  Spiher  „ _ - - 

E3  Petersori  — 

Jc'^n  Siicnpso" 

P  c'Ta'd  Sor^'^ — - - 

Boolrezak  .._ -_  -   - 

ScoC  Trezak 

Jim  Fanning  ._.    _    —    ...    _ _..     - 

Cosier  Enworimentai,  P.O  Bo*  15777,  PmsDo-rgh.  PA  15244. 
C'v^st?'  Env^ro^lTlent^l.  P  0.  Bex  15''//.  Prttstxjrcjri.  PA  15244 
Chester  Envwa-vi^entai.  P  0   Box  15/  //.  PitlstXirgf-i,  PA  15244. 
Indeperxiani  co^sutent. 

Cnesier  Envirort-^^nta:  P  C   Box  15.';.',  Pmsbo'gh.  PA  15244. 
Mostardh Piatt  &  A>s=>;iates.  S45  Oaklawn  Avenue.  Eimfierst  IL  60126. 
Mostard»-P;att  &  Associaies.  945  Oa''"awn  Avervje,  Etmherst,  IL  60126. 
Mostardt-Platt  4  Associates.  9*5  OaKlawn  Avenue.  Elmherst,  IL  60126. 
Mostardt-Platt  &  Ajsocia'e?.  5^5  Oa^fiawn  Avenue.  Elmfxj-st  IL  60126. 
Moslardi- Piatt  &  Associates,  S-45  Oaklav*^  Avenue.  Etmherst,  tL  60126. 
Independant  Consultant.  P.O.  Box  2752.  Union  City,  PA  I643a 
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40  CFR  Part  141 
[FnL^»849-4] 

fy^ticnat  Prtrnary  Drinking  Water 
ReruLationsi  Monttoring  Recju>ernents 
t -'"Pubtic  Drinking  Water  Supplies 

ACENCY:  Environmental  FYotertion 

Agency. 

ACriOH:  Propc-sed  rulf>;  notice  of 

r  ctension  of  public  comm(?nt  period. 

SUMMARY:  On  February  10. 1994,  EPA 
published  a  proposed  rule  which  would 


require  certain  public  water  systems  to 
generate  and  provide  the  Agency  Mrith 
specific  monitoring  data  and  other 
information.  (59  FR  6332).  That 
proposed  rule  provided  for  a  public 
comment  period  to  March  14, 1994. 
This  notice  extends  the  public  con^ment 
period  to  March  28,  1994. 

DATES;  The  comment  period  is  extended 
to  Mi.-rh  28,  1994. 

ADDRESSES:  Send  viTitten  comments  to 
ESV\^TR'DBPR  Monitoring  Docket  Clerk, 
Water  Docket  (MC-4101);  U.S. 
En\ironmenta!  Protection  Agency;  401 
M  Street  SW..  Washington,  DC  20460. 

FOR  FURTMCB  tNFO««MATtOH  CCK7ACT: 


The  Safe  Drinking  Wafer  Hotline. 
Telephone  (800-^25-4791)  Monday 
through  Fnday,  from  9  a.m.  to  5:30  pjn 
Eastern  Time.  For  technical  inquiries, 
contact  Stig  Repli  (202-260-7370)  or 
Paul  Berger  (202-260-3029).  Office  of 
Grour.d  Water  and  Drinking  Water, 
Dnnldng  Water  Standards  Division. 

SUPPLEMEfTTARY  (NFORMATKW:  The  US. 
Environmental  FVctection  Agency 
proposed  national  primary  drinking 
water  regulations  to  require  public 
water  systems  serving  more  than  lO.OtK) 
persons  to  provide  to  the  Agency: 
Information  characterizing  their  water 
svstems;  monitoring  data  for  Ciardia, 
Crvptospohdium  and  other 
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contaminants,  and  engineering  data 
pertaining  to  removal  of  disease-causing 
microorganisms.  (59  FR  6332,  February 
10.  1994).  The  Agency  received  several 
informal  requests  to  extend  the  public 
comment  period  for  this  proposal,  and 
a  formal  request  from  the  American 
Water  Works  Association.  EPA  has 
decided  to  extend  the  public  comment 
period  for  an  additional  two  weeks,  to 
March  28,  1994.  in  order  to  provide 
these  groups  and  any  other  interested 
parties  additional  time  to  prepare 
comments  on  the  proposal.  EPA  does 
not  expect  to  extend  the  public 
comment  further. 
Mark  A.  Luttner, 

Acting  Deputy  Assistant  Administrator.  Office 
of  Water 

|FR  Doc.  94-5868  Filed  3-14-94;  8:45  am] 
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FEDERAL  CX)MMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

PP  Docket  No.  93-21;  FCC  94-65] 

Sports  Programming  Migration 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Further  notice  of  inquiry. 

summary:  This  Further  Notice  of  Inquiry 
("Further  Notice")  continues  an  inquiry 
into  sports  programming  migration  and 
the  impact  of  preclusive  contracts  on 
the  availability  of  college  sports 
programming  to  local  television 
stations.  The  inquiry  was  mandated  by 
tee  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992. 
sec.  26  The  Further  Notice  is  designed 
to  update  the  record  that  was 
established  in  response  to  the 
Commission's  initial  Notice  of  Inquiry 
and.  in  particular,  solicits  comment  on 
the  large  number  of  new  contracts  that 
professional  and  college  leagues  have 
recently  signed  with  broadcast  and 
cable  networks 

DATES:  Comments  must  be  received  on 
or  before  April  11,  1994;  reply 
comments  must  be  received  on  or  before 
April  26,  1994. 

ADDRESSES:  Comments  and  reply 
comments  may  be  sent  to  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  E)C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  Lev7,  Office  of  Plans  and 
Policy.  (202)  653-5940. 
SUPPLEMENTARY  INFORMATION:  This 
proceeding,  which  the  Commission 
initiated  with  a  Notice  of  Inquiry  (58  FR 
8248.  February  12,  1993).  examines,  on 


a  sport-by-sport  basis,  trends  in  the 
movement  of  sports  programming  from 
broadcast  television  to  subscription 
media,  including,  to  the  extent  possible, 
projections  of  future  patterns  of  sports 
programming  distribution.  It 
encompasses  local,  regional,  and 
national  sports  programming,  and 
investigates,  pursuant  to  specific 
Congressional  instruction,  "the 
economic  causes  and  economic  and 
social  consequences'  of  migration 
trends.  Moreover,  the  Commission  is 
assessing  the  impact  of  preclusive 
contracts  between  college  athletic 
conferences  and  video  programming 
vendors  of  the  supply  of  local  college 
sports  programming  to  local  television 
stations. 

The  Commission's  inquiry  is  focused 
on  professional  baseball,  basketball, 
football,  and  hockey,  and  on  college 
football  and  basketball,  but  comment  is 
invited  on  other  sports  as  appropriate. 
Pursuant  to  Congressional  instructions, 
the  Commission  submitted  to  Congress 
an  hiterim  Report  (58  FR  38088,  July  15, 
1993)  on  July  1,  1993  and  will  submit 
to  Congress  a  final  sports  programming 
migration  report  on  or  before  July  1. 
1994. 

Federal  Conununications  Cominission. 

WiUjam  F.  Caton. 

Acting  Secretary. 

(FR  Doc  94--6092  Filed  3-14-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  93-87;  NotJc*  1] 

RIN2127-AF03 

Federal  Motor  Vehicle  Safety 
Standards;  Metric  Conversion 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
selected  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS)  by  converting 
English  measurements  specified  in 
those  standards  to  metric 
measurements.  This  proposed 
rulemaking  is  the  first  of  several  that 
NHTSA  will  imdertake  to  implement 
the  Federal  policy  that  the  metric 
system  of  measurement  is  the  preferred 
system  of  weights  and  measures  for 
United  States  trade  and  commerce.  The 
proposed  conversions  are  not  intended 


to  make  any  changes  in  the  stringency 
of  the  affected  FMVSS. 
DATES:  Comments  must  be  received  on 
or  before  May  16. 1994. 
ADDRESSES:  All  comments  should  refer 
to  the  docket  number  and  notice 
number  in  the  heading  of  this  notice 
and  be  submitted,  preferably  in  ten 
copies,  to:  Docket  Section,  room  5109, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Cavey,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  2C5d0.  Mr. 
Cavev's  telephone  number  is:  (202)  366- 
527l" 

SUPPLEMENTARY  INFORMATION;  Section 
5 1 64  of  the  Omnibus  Trade  and 
Competitiveness  Act  (Pub.  L.  100-^18), 
makes  it  U.S.  policy  that  the  metric 
system  of  measurement  is  the  preferred 
system  of  weights  and  measures  for 
United  States  trade  and  commerce. 
Through  Executive  Order  12770, 
Federal  agencies  are  directed  to  comply 
with  the  Act  by  adopting  a  conversion 
schedule  for  their  programs  by 
September  30.  1992.  In  a  Federal 
Register  document  of  April  21.  1992  (57 
FR  14691).  NHTSA  pubhshed  its  plan  to 
use  the  metric  system  in  NHTSA 
programs,  and  included  an 
implementation  schedule  to  convert  the 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs). 

In  the  dociiment,  NHTSA  stated  its 
intent  to  review  all  the  FMVSSs  that  the 
agoncy  expects  will  be  in  effect  between 
June  1992  and  1997.  and  to  the  fullest 
extent  feasible,  convert  English  system 
measurements  in  those  FMVSSs  to  the 
metric  system.  In  undertaking  the 
conversion  of  the  measurements  in  the 
FMVSSs.  the  agency  identified  the 
following  steps  to  be  taken  for  each 
standard: 

1.  List  the  values  to  be  converted. 

2.  Determine  whether  to  convert  the  values 
to  an  equivalent  metric  unit,  or  to  use  an 
exact  conversion. 

3.  For  the  equivalent  metric  unit 
conversions,  determine  any 
interrelationships  with  other  values,  and  the 
effect  of  conversion  on  the  interrelationships. 

4.  Determine  any  impact  that  the 
conversion  may  have  on  changes  in  safety. 

5.  Undertake  rulemaking  to  revise  the 
standard  to  reflect  the  converted  values. 

With  respect  to  the  nature  of  the 
conversions  to  be  made,  the  agency 
stated  that  NHTSA  generally  favored  the 
use  of  equivalent  conversions  because 
using  values  stated  in  integers  would 
facilitate  making  measurements  during 
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comphance  testing.  However,  NHTSA 
indicated  that  it  wouid  not  use 
equivalent  conversions  where  there  ia  a 
speciSc  safety  need  or  other  reason  to 
make  an  exact  conversion.  (To  illustrate 
equivalent  and  exact  conversions,  an 
pquivalent  conversion  of  two  inches 
wou*d  be  50  millinieters.  while  an  exact 
conversion  would  be  50  8  miUiineter*.) 

The  agency  anticipated  that  some 
standards  will  be  easier  to  convert  than 
others.  Therefore,  the  agency 
estabhahed  the  following  litnetabie: 
Simple  conversions  to  be  completed  by 
June  1994,  Intermediate  coaversions  by 
December  1998,  and  the  most  complex 
conversiona  by  December  1997. 

NHTSA  received  comments  or.  the 
plan  from  Ford  Motor  Company, 
General  Motors  Corporation, 
Volkswagen  of  America,  the  ,\ssociatian 
of  Lntemetional  Automobile 
Manufacturers,  and  Mr.  John  T. 
Benedict,  an  interested  citizen.  Ail  the 
comments  supported  NfKTSA's 
approach  to  making  the  conversions. 
Some  commenters  cautioned  the  agency 
to  be  careful  when  rounding  off  metric 
conversions,  so  that  the  agency  doefl  not 
inadvertently  make  the  standards  more 
stringent.  NHTSA  egress  that  the 
conversions  should  not  inadvertently 
re«uh  in  making  the  standards  more 
stringent  In  this  first  round  of  simple 
conversions,  NHT^A  has  ir.ade  the 
conversions  using  SAE  guideline  J918 
May  1991.  and  Federal  Standard  a'^SB 
"Preferred  Metric  Units  for  General  Use 
by  the  Federal  C<jvernment"*  and  then 
rounding  the  result,  NHTSA 
ackno'A- ledges  Mr.  Benedict's  comment 
that  this  3pproa<:h  may  not  be  suitable 
for  the  more  difficult  conversions  to  be 
made  in  subsequent  ralemkines. 

NHTSA  generally  agrees  with 
Volkjswagen's  comments  that 
measurements  and  performance 
requirenaents  should  be  expressed  m  the 
same  units  Ln  the  FMVSS.  the  SAE 
recommended  practices  and  standards, 
and  the  Canadi.in  Motor  Vehicle  Safety 
Standards.  The  acency  will  follow  this 
practice  unless  adopting  levels 
consistent  with  other  standards  would 
substantively  change  the  existing 
requirements  in  the  FNfVSSs.  With 
regard  to  the  simple  conversions 
proposed  in  this  notice,  the  agency's 
approach  of  making  a  conversion  and 
rounding  to  the  nearest  whole  metric 
unit  resuhs  in  numbers  that  are 
consistent  with  voluntary  Industry 
guidelines,  such  as  ASTM  and  SAE 
standards. 

This  Initial  notice  of  prcpos»?d 
rulemaking  identifies  those  standards 
for  which  tiae  agency  believes 
conversions  wouid  be  simple  and  makes 
the  appropriate  conversions  to  the 


metric  system.  English  measurements  in 
the  following  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  571  ef  seq) 
are  propxssed  to  be  converted  to  the 
metric  system;  Standard  No,  102, 
Transmission  shift  lever  sequence, 
starter  interlock,  and  transmission 
braking  effect;  Standard  Na  103. 
Windshield  defrosting  and  defogging 
systems:  Standard  No  104,  Windshield 
H-iping  end  washing  systems;  Standard 
No.  107,  Reflecting  surfaces.  Standard 
No.  110,  Tire  selection  and  rims; 
Standard  No.  112,  Headlamp 
concealment  devices;  Standard  No.  114, 
Theft  protection;  Standard  Na  115. 
Vehicle  identification  number  basic 
requirements;  Standard  Na  120,  Tire 
selection  and  rims  for  motor  vehicles 
other  than  passenger  cars;  Standard  No. 
124.  Accelerator  control  systems; 
Standard  Na  126.  Truck-camper 
loadmg.  Standard  Na  205,  Glazing 
materials.  Standard  Na  206,  Door  locks 
end  door  retention  components; 
Standard  Na  207,  Seating  systems; 
Standard  Na  212,  Wmdshield. 
mounting,  and  Standard  Na  216.  Roof 
crush  resistance. 

L  Exact  Versus  Equivalent  Conversions 

In  the  majority  of  cases,  the  proposed 
conversions  are  equivalent  conversions. 
It  is  the  8genc>''s  intent  that,  if  made 
final,  these  equivalent  conversions  have 
no  substantive  effect  on  specifications 
or  requirements  in  the  affected  standard. 
Fhiblic  comment  is  sought  on  whether 
each  equivalent  conversion  would 
substantively  affect  the  regulatory  text. 
If  there  would  be  a  substantive  eHect, 
comment  is  requested  on  the 
appropriate  exact  conversion. 

In  certain  cases,  exact  conversions  are 
proposed.  Most  of  the  exact  conversions 
specify  the  height  of  lettering,  the 
minimum  depth  to  which  the  lettering 
must  be  impressed,  or  the  maximum 
height  to  which  it  must  be  embossed.  In 
such  situations,  manufacturers  typically 
have  invested  in  molds  and  other 
materials  that  produce  letteri.ng  of  very 
precise  sizes.  NHTSA  does  not  want  the 
conversion  of  the  required  lettering  to 
have  the  effect  of  requiring 
manufacturers  to  have  to  change  molds 
and  materials, 

NHTSA  also  proposes  to  use  exact 
conversions  for  certain  other 
measurements,  to  avoid  a  possibility 
that  the  standard  would  become  more 
stnngent  after  the  conversion.  For  each 
of  these  proposed  conversions,  the 
agency  seeks  comment  on  whether  use 
of  the  equivalent,  rather  than  the  exact 
conversion,  would  make  a  substantive 
difference: 


J .  Gross  Vehich  Weight  Ratings 
IGMrVHs) 

When  the  standards  proposed  to  be 
converted  in  this  notice  refer  to  GVWR. 
the  agency  proposes  to  convert  those 
GVWRs  to  the  exact  conversion  G\'WRs 
of  10.000  pounds  are  proposed  to  be 
converted  to  4536  kilograms  and 
6%"^!^  of  6.000  pounds  are  proposed  to 
be  converted  to  2.722  kilograms. 
NHTSA  is  aware  that  some  of  the 
Canadian  Motor  Vehicle  Safety 
Standards  use  the  equivalent 
conversions  of  4500  kilograms  for  the 
10.000  pound  GVWR  ancl  27t)0 
kilograms  for  the  6000  pound  G\'Vi'R 

The  GVWR  conversion  may  affect  the 
apphcabiUty  of  some  of  the  FMVSS's  to 
particular  vehicles.  In  the  case  of 
standards  that  apply  to  vehicles  nith  a 
GVWR  of  10,000  pounds  or  less, 
rounding  to  4500  kilograms  would  affect 
anv  vehicles  between  4501  and  4536 
kilograms  GVWR.  Such  vehicles  may  be 
excluded  from  FMVSS's  that  had 
applied  to  them  (e.g  ,  Standards  118. 
Power-operated  window,  partition,  and 
roof  panel  systems,  and  212. 
Windshield  naounting.  which  apply  to 
vehicles  with  GV'WR's  of  10.000  pound.s 
or  less),  or  be  subject  to  requirements 
that  had  previously  not  applied  to  them 
(e.g.  Standard  Na  222.  School  Bus 
Passenger  Seating  and  Crash  Protection 
which  applies  to  vehicles  v^th  G\'WF's 
cf  more  than  10,000  pounds). 

Since  the  number  of  vehicles  in  the 
4501  to  4536  kilogram  or  2700  to  2722 
kilogram  ranges  is  likely  to  be  ver)' 
small,  NHTSA  requests  comments  on 
whether  the  greater  ease  of  using 
equivalent  conversions  would  outweigh 
the  benefits  of  exact  conversion. 

2.  Standard  No.  110.  Tire  Selection  end 
Rims 

Standard  No.  110  specifies  at 
S4.4.1(b)  that  tire  rims  shall,  in  the 
event  of  rapid  loss  of  inflation  presstiro 
at  a  speed  of  60  miles  per  hour,  retain 
the  deflated  tire  until  the  vehicle  can  bo 
stopped.  In  this  NPRM,  the  agency 
proposes  that  60  miles  per  hour  be 
converted  to  97  kilometers  per  hour,  the 
exact  conversion.  The  Canadian  Motcr 
Vehicle  Safety  Standards  currently 
specify  the  requirement  be  met  at  100 
kilometers  per  hour,  which  is  the 
equivalent  conversion.  The  agency  seeks 
comment  on  whether  there  is  a 
subsiantive  difference  whether  the 
conversion  of  60  miles  per  hour  is  mad« 
to  97  or  to  100  kilometers  per  hour. 

3.  Standard  No.  212.  Windshield 
Mounting 

Under  the  test  conditions  of  36. 1(b)  in 
Standard  Na  212.  certain  tested 
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vehicles  must  be  loaded  to  their 
unloaded  vehicle  weight  plus  300 
pounds.  In  this  NPRM,  the  agency 
proposes  to  convert  300  pounds  to  136 
kilograms,  the  exact  conversion.  The 
Canadian  standards  have  converted  300 
po'onds  to  the  equivalent  conversion  of 
140  idlograms.  In  the  conversion  of  300 
pounds,  the  concern  about  stringency  is 
particularly  relevant  because  the 
manufacturers'  certification  testing  for 
Standards  Nos.  208,  Occupant  crash 
protection:  212.  Windshield  mounting; 
219,  Windshield  zone  intrusion;  and 
301,  Fuel  system  integrity  can  be 
conducted  in  a  single  crash  test.  A  slight 
increase  in  the  load  required  for 
Standard  No.  212  testing  (resulting  from 
a  conversion  to  140  kilograms)  may 
necessitate  the  manufacturers 
conducting  a  separate  crash  test  for 
Standard  No.  212  certification.  To  avoid 
this  situation,  the  agency  proposes  to 
convert  300  pounds  to  the  exact 
conversion  of  136  kilograms,  rather  than 
the  equivalent  conversion  of  140 
kilograms. 

II.  Labeling  Information 

The  agency  also  seeks  comment  on 
proposed  metric  conversions  of  labels 
prouding  information  to  consumers. 
Certain  FMV'SSs  specify'  labels  or 
wording  to  be  placed  on  vehicles  to 
provide  safety  information  to  the 
consumer  At  present,  the  FM\'SSs 
generally  specify  that  labels  provide 
units  measurement  in  the  English 
measurement  system.  When  converting 
the  FM\'SSs  to  the  metric  system,  the 
agency  is  not  certain  that  labels 
incorporating  metric  measurements 
would  be  informative  for  American 
consumers.  Therefore,  in  cases  where 
labels  or  other  information  must  be 
provided  for  the  consumer's  benefit,  it 
is  proposed  that  the  information  provide 
both  the  English  and  metric  systems  of 
measurement.  Specifically,  in 
converting  Standard  No.  120,  Tire 
,selection  and  rims  for  motor  vehicles 
other  than  passenger  cars,  it  is  proposed 
that  in  the  "TRUCK  EXAMPLE,"  the 
G\'\VR  and  GA WRs  of  a  vehicle  be 
provided  in  kilograms  and  pounds,  and 
the  infiation  pressure  of  the  tires  be 
provided  in  kilopascals  and  in  pounds 
per  square  inch  (psi).  In  Standards  Nos. 
120  and  110,  Tire  selection  and  rims,  it 
is  proposed  that  information  about  the 
maximum  speed  for  spare  tire  be 
provided  as  "M.^XIMUM  80  KM/H  (50 
M.F.H.)".  In  converting  Standard  No. 
126,  Truck -camper  loading,  it  is 
proposed  that  the  maximum  camper 
weight  be  provided  in  terms  of 
kilograms  and  pounds,  the  capacity  of 
the  camper  be  stated  in  terms  of  liters 
and  gallons  of  water,  the  weight  of 


bottled  gas  and  ice  in  terms  of  kilograms 
and  pKJunds,  and  refrigerator  capacity 
(for  determining  vehicle  weight)  in 
terms  of  cubic  meters  and  cubic  feet. 

If  the  proposed  use  of  dual 
measurements  is  adopted  as  final,  the 
agency  anticipates,  at  some  future  date, 
phasing  out  the  English  units  of 
measurement  in  the  consumer 
information  labels.  Public  comment  is 
sought  generally  on  this  proposed  use  of 
dual  measurements  for  consumer 
information  labels,  and  on  the  period  of 
time  after  which  the  English  units  of 
measurement  should  be  phased  out. 

III.  Force  Measurements 

Standards  Nos.  207  and  216  establish 
strength  requirements  for  occupant  seats 
and  for  the  passenger  compartment  roof, 
respectively.  Standard  No.  207  specifies 
that  occupant  seats  shall  be  subjected  to 
a  force  20  times  the  weight  of  the  seat. 
Standard  No.  216  specifies  that  tlie 
vehicle  roof  shall  be  subjected  to  a  force 
1  Vi  times  the  vehicle  weight.  These 
force  measurements  are  straightforward 
enough  when  using  units  of  English 
measurement,  since  both  weight  and 
force  are  expressed  in  pounds.  However, 
the  metric  system  expresses  mass  in 
kilograms  and  force  in  Newtons.  Thus, 
in  converting  forces  to  the  metric 
system,  there  will  no  longer  be  a  simple 
one-to-one  conversion  when  calculating 
the  force  that  should  be  applied. 
Instead,  persons  conducting  tests  will 
need  to  measure  the  weight  of  the  seat 
or  vehicle  mass  in  kilograms  and 
multiply  each  figure  by  9.8  to  convert 
the  figure  to  Newtons.  In  making  the 
metric  conversion  of  the  force 
measurements  in  Standards  Nos.  207 
and  216,  NHTSA  proposes  to  specify  the 
steps  of  the  conversion  in  the  regulatory 
language,  to  minimize  the  chance  of  the 
wrong  metric  system  conversion  being 
made.  Specifically,  for  Standard  No. 
207,  NHTSA  proposes  to  amend  the 
force  measurement  language  to  provide 
that  the  seat  shall  be  subjected  to  a  force 
in  Newlons  equal  to  20  times  the  weight 
of  the  seat,  measured  in  kilograms  and 
multiphed  by  9.8.  For  Standard  No.  216, 
NHTSA  proposes  to  amend  the  force 
measurement  language  to  provide  that 
the  vehicle  roof  shall  be  subjected  to  a 
force  in  Newtons  equal  to  1 V2  times  the 
vehicle  weight,  measured  in  kilograms 
and  multiphed  by  9.8.  Comment  is 
sought  on  this  proposal  to  specify  the 
calculation  of  the  metric  force 
measurement  for  Standards  Nos.  207 
and  216. 

rv.  Documents  Incoq)Drated  by 
Reference 

Certain  standards  proposed  to  be 
converted  in  this  notice  incorporate 


documents  that  express  measurements 
in  the  English  system.  An  example  of  an 
incorporated  docuiment  is  SAE 
Recommended  Practice  J902,  "Passenger 
Car  Windshield  Defrosting  Systems," 
August  1964,  parts  of  which  are 
incorporated  into  Standard  No.  103, 
Windshield  defrosting  and  defogging 
systems.  If  incorporated  documents  are 
to  be  consistent  with  rest  of  the 
standard,  some  conversion  of  the 
incorporated  documents  might  be 
desirable.  However,  since  many  of  the 
incorporated  documents  are  documents 
that  are  pubUshed  by  groups  other  than 
NHTSA,  converting  these  documents  is 
an  exacting  and  time  consuming 
process.  The  agency  has  decided  to 
consider  converting  incorporated 
documents  on  a  case  by  case  basis  at  a 
later  date. 

Regulatory  Impacts 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  imder  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  Executive 
Order  12866,  "Regulator)'  Planning  and 
Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  DOT'S  regulatory  policies  and 
procedures.  In  converting  the  Federal 
Motor  Vehicle  Safety  Standards  from 
the  Enghsh  to  the  metric  measurement 
system,  the  agenc>'  proposes 
conversions  that  would  not 
substantively  change  the  performance 
requirements  of  the  FMV.SS's.  If  this 
rule  is  made  final,  manufacturers  now 
providing  consumer  information  (e.g., 
labeling)  may  incur  minimal  additional 
costs  since  they  would  have  to  change 
their  information  to  add  the  metric 
units.  However,  the  agency  believes 
additional  costs  would  be  minuscule, 
since  manufacturers  currently  label  and 
provide  consumer  information  in 
English  units.  The  impacts  of  this  action 
would  be  so  minor  that  a  full  regulatory 
evaluation  for  this  proposed  rule  has  not 
been  prepared. 

2.  Small  Entity  Impacts 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq).  I  certify  that  this  proposed 
rule  would  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rationale  for  this  certification  is  that 
no  substantive  change  resulting  from 
converting  the  FMVSS  from  the  English 
system  to  the  metric  system  will  be 


Federal  Register  /  Vol.  59.  No.  50  /  Tuesday,  March  15,  1994  /  Proposed  Rules  11965 


made  to  the  performance  requirements 
of  any  of  the  Federal  Motor  Vehicle 
Safety  Standards.  Manufacturers  that 
qualify  as  small  businesses  that  do  not 
now  label  their  products  in  metric  units 
or  provide  consumer  information  in 
metric  units  would  incur  some  costs  to 
include  metric  labeling.  However,  the 
agency  believes  such  costs  should  be 
minimal,  given  these  manufacturers  are 
currently  labeling  and  providing  the 
consumer  information  in  EngUsh  units. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that,  if  adopted  as 
a  final  rule,  it  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

4.  Federahsm 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment. 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have  a 
retroactive  effeci.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U  S.C.  1392(D)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
ihe  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  re\'iew  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15- page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
argiiments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 


confidentiality,  three  copies  of  a 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  the  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  wall  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  f>ersons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
recei\-ing  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  Federal  Motor  Vehicle 
Standards  (49  CFR  part  571  be  amended 
as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U  S  C.  1392,  1401.  1403. 
1407;  delegation  of  authority  at  49  CFR  1  50. 

2.  Section  571.102  would  be  amended 
by  revising  Si,  and  revising  S3. 1.2,  to 
read  as  follows; 

§571.102    Standard  No.  102,  Transmission 
shift  lever  sequence,  starter  Interlock,  and 
transmission  braking  ettect 

Si.  Purpose  and  scope.  This  standard 
specifies  the  requirements  for  the 
transmission  shift  lever  sequence,  a 


starter  interlock,  and  for  a  braking  effect 
of  automatic  transmissions,  to  reduce 
the  likelihood  of  shifting  errors,  starter 
engagement  with  vehicle  in  drive 
position,  and  to  provide  supplemental 
braking  at  speeds  below  40  kilometers 
per  hour. 

•  *        «        •        * 

S3. 1.2     Transmission  braking  effect. 
In  vehicles  having  more  than  one 
forward  transmission  gear  ratio,  one 
forward  drive  position  shall  provide  a 
greater  degree  of  engine  braking  than  the 
highest  speed  transmission  ratio  at 
vehicle  speeds  below  40  kilometers  per 
hour. 

*  •        •        •        • 

3.  Section  571.103  would  be  amended 
by  revising  S3;  and,  in  S4.3.  revising 
paragraphs  Cb)(ii),  (e),  (g),  and  (h).  to 
read  as  follows: 

§571.103    Standard  Na  103.  Windshield 
defrosting  and  defogging  systems. 

«         *         •         •         • 

S3.  Definitions.  Road  load  means  the 
power  output  required  to  move  a  given 
motor  vehicle  at  curb  weight  plus  180 
kilograms  on  level,  clean,  dry,  smooth 
Portland  cement  concrete  pavement  (or 
other  surface  with  equivalent  coefficient 
of  surface  friction)  at  a  specified  speed 
through  still  air  at  20  degrees  Celsius, 
and  standard  barometric  pressure  (101.3 
kilopascals)  and  includes  driveline 
friction,  rolling  friction,  and  air 
resistance. 

*  *         *         «         « 

S4.3     •    *    * 

(b)  •   •   • 

(ii)  The  engine  speed  and  load  shall 
not  exceed  the  speed  and  load  at  40 
kilometers  per  hour  in  the 
manufacturer's  recommended  gear  vkith 
road  load. 

•  •        *        *        * 

(e)  One  or  two  windows  may  be  open 
a  total  of  25  millimeters: 

(g)  The  wind  velocity  is  at  any  level 
from  0  to  3  kilometers  per  hour. 

(h)  The  test  chamber  temperature  and 
the  wind  velocity  shall  be  measured, 
after  the  engine  has  been  started,  at  the 
forwardmost  point  of  the  vehicle  or  a 
point  914  millimeters  from  the  base  of 
the  windshield,  whichever  is  farther 
forward,  at  a  level  halfway  between  the 
top  and  bottom  of  the  windshield  on  the 
vehicle  centerline. 

4.  Section  571.104  would  be  amended 
by  revising,  in  S3,  the  definition 
"Glazing  surface  reference  line";  and 
re\ising  S4.1.2,  to  read  as  follows: 

§  571.104    Standard  No.  104,  Windshield 
wtping  and  washing  systems. 


S3 
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GlcTing  eurface  reference  iine  means 
the  Lne  resuJung  from  the  intersection 
of  the  glazing  surface  and  a  horizontal 
plane  625  miliiraeters  above  the  seating 
reference  point,  as  sho\sii  in  Figure  1  of 
SAE  Recximci  ended  Practice  /903a, 
■  Passenger  Car  Windshield  Wiper 
Systems."  May  1966. 

S4  1 .2  iViped  area.  When  tested  wet 
in  accordance  with  SAE  Recommended 
Practice  /903a.  May  1966.  each 
passenger  carvrindshield  \\iping  system 
shall  wipe  the  percentage  of  Areas  A,  B. 
and  C  of  the  windshield  (established  in 
accordance  with  S4. 1.2.1)  that  (1)  is 
specified  in  column  2  of  the  applicable 
table  following  paragraph  S4. 1.2.1  and 
(2)  is  within  the  area  bounded  by  a 
perimeter  line  on  the  glazing  surface  25 
millimeters  from  the  edge  of  the 
daylight  opening. 

5.  In  §  571.104,  S4. 1.2.1  would  be 
amended  by  re\'ising  the  title  of  Table 
I.  the  title  of  Table  II;  the  title  of  Table 
III.  and  the  title  of  Table  I\',  to  read  as 

follows; 


Table  I — Passenger  Cars  of  Less  Than 
1520  Millimeters  in  Ch-erall  Width 


Table  U — Passenger  Cars  of  1520  or 
More  But  Less  Than  1630  Milhmeters 
in  Overall  Width 


Table  III— Passenger  Cars  of  1630  or 
More  But  Less  Than  1730  MilUmeters 
in  Overall  Width 

•  *        •        *        * 

Table  IV— Passenger  Cars  of  1730  or 
More  Millimeters  in  Overall  Width 

»        «        •        •        • 

6.  Section  571  110  would  be  amended 
by  revising,  in  S3,  the  definitions 
" i\ormaJ  occupant  weight,"  "Production 
options  weight."  and  "Vehicle capacity 
weight'"  in  S4.4  1 .  revising  paragraph 
(b);  in  S6.  revising  the  introductory 
paragraph,  and  paragraph  fb):  and 
revising  S7.1,  to  read  as  follows: 

§571110    Standard  No.  110,  Tire  Selection 
and  rims. 

•  •         «         •        • 

S3     *   •  * 

Norma]  occupant  weight  means  68 
kilograms  times  the  number  of 
occupants  spocihed  in  the  second 
column  of  Table  I. 

•  •        •        »        « 

Production  options  weight  means  the 
combined  weight  of  those  installed 
regular  prodnctioo  options  weighing 
over  2.3  kilograms  merxoess  of  those 
standard  items  which  the>'  replace,  not 
previously  considered  in  curb  weight  or 


accessory  %\nBight,  including  heavy  duty 
brakes,  ride  levelers,  roof  rack,  hea\7 
duty  battery,  and  special  trim. 

Vehicle  capacity  we/g/if  means  the 
rated  cargo  and  luggage  load  plus  68 
kilograms  times  the  vehicle's  designated 
seating  capacity. 

S4.4.1     •  -  * 

(b)  In  the  event  of  rapid  loss  of 
inflation  pressure  with  the  vehicle 
traveling  in  a  straight  line  at  a  speed  of 
97  kilometers  per  hour,  retain  the 
deflated  tire  until  the  \-ehicle  can  be 
stopped  with  a  controlled  braking 
application. 
•        •        •        •        • 

S6    Labeling  Requirements  for  Non- 
Pneumatic  Spare  Tires  or  Tire 
'Assemblies. 

Each  non-pneumatic  tire  or,  in  the 
case  of  anon  pneumatic  tire  assembly 
in  which  the  non-pneumatic  tire  is  an 
integral  part  of  the  assembly,  each  non- 
pneumatic  tire  assembly  shall  include, 
in  letters  or  numerals  not  less  than  4 
millimeters  high,  the  information 
specified  in  paragraphs  56  (a)  and  (b). 
The  information  shall  be  permanently 
molded,  stamped,  or  otherAase 
permanently  marked  into  or  onto  the 
non-pneimnatic  tire  or  non-pneumatic 
tire  assembly,  or  shall  appear  on  a  label 
that  is  permanently  attached  to  the  tire 
or  tire  assembly.  If  a  label  is  used,  it 
shall  be  subsurface  printed,  made  of 
material  that  is  resistant  to  fade,  heat, 
moisture  and  abrasion,  and  attached  in 
such  a  manner  that  it  cannot  be 
removed  without  destroying  or  defacing 
the  label  on  the  non-pneumatic  Lire  or 
tire  assembly.  The  information  specified 
in  paragraphs  S6  (a)  and  (b)  shall  appear 
on  both  sides  of  the  non-pneumatic  tire 
or  tire  assembly,  except,  in  the  case  of 
a  non-pneumatic  tire  assembly  which 
has  a  particular  side  that  must  always 
face  outward  when  mounted  on  a 
vehicle,  in  vyhich  case  the  information 
specified  in  paragraphs  S6  (a)  and  (b) 
shall  only  be  required  on  the  outward 
facing  side.  TTie  information  shall  be 
positioned  on  the  tire  or  tire  assembly 
such  that  it  is  not  placed  on  the  tread 
or  the  outermost  edge  of  the  tire  and  is 
not  obstructed  by  any  portion  of  any 
non-pneumatic  rim  or  wheel  center 
member  designated  for  use  with  that  Lire 
in  this  standard  or  in  Standard  No.  129. 

(b)  MAXIMUM  80  KM/H  (50  M.P.H.) 

*        •        •        •        • 

S7.1     Vehicle  Placard ir\g 
Requirements.  A  placard,  permanently 
affixed  lo  <i»  inside  of  the  refcide  trunk 
or  an  equally  accessible  location 
adjacent  to  Ae  non-pnrumatic  spare  tire 


assembly,  shall  display  the  information 
set  forth  in  S6  in  block  capitals  and 
numerals  not  less  than  6  millimeters 
high  preceded  by  the  words 
"IMPORTANT— USE  OF  SPARE  TIRE " 
in  letters  not  less  than  9  milhmeters 
high. 

•  •        •        •        • 

7.  Section  571.112  would  be  amended 
by  revising  S4.5  to  read  as  follows: 

§571.112    StandardNo.  112,  Headlamp 
concealment  devices. 

•  •         *         •         « 

S4.5    Except  for  cases  of  malfunction 
covered  by  S4.2.  each  headlamp 
concealment  device  shall,  within  an 
ambient  temperature  range  of  -  30 
degrees  Celsius  to  +50  degrees  Celsius 
be  capable  of  being  fully  opened  in  not 
more  than  3  seconds  after  actuation  of 
the  mechanism  described  in  S4.3. 

8.  Section  571.114  would  be  amended 
by  revising  32  and  reusing  S4.1,  to  read 
as  follows: 

§571.114    StandardNo.  114, Then 
protection. 


S2  Application.  This  standard  applies 
to  passenger  cars,  and  to  trucks  and 
multipurpose  passenger  vehicles  having 
a  GVWR  of  4536  kilograms  or  less. 
However,  it  does  not  apply  to  walk-in 
van-tv-pe  vehicles 
«        *        *        •        • 

S4.1     Each  truck  and  multipurpose 
passenger  vehicle  having  a  GVWR  of 
4536  kilograms  or  less  manufactured  on 
or  after  September  1 ,  1963  and  each 
passenger  car  shall  meet  the 
requirements  of  S4.2.  S4.3,  S4.4,  and 
S4.5.  However,  open-body  type  vehicles 
that  are  manufactured  for  operation 
without  doors  and  that  either  have  no 
doors  or  have  doors  that  are  designed  to 
be  easily  attached  to  and  rerao\'ed  from 
the  vehicle  by  the  vehicle  owner  are  not 
required  to  comply  uith  S4.5. 

9.  Section  571.115  would  be  amended 
by  revising  S4.6  to  read  as  follows: 

§571.115    StandardNo.  115,  Vehicle 
Identificatton  number— bask;  requirements. 

*         *         •         •        • 

S4.6    This  VIN  for  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks  of  4536  kilograms  or  less  GVWR 
shall  be  located  inside  the  passenger 
compartment,  h  shall  be  readable, 
without  moving  any  part  of  the  vehicle, 
through  the  vehicle  glaring  under 
daylight  lighting  conditions  by  an 
observer  ha\ing  20/20  vision  (Snellen) 
whose  eye-point  is  located  outside  the 
vehicle  adjacent  to  the  left  windshield 
pillar.  Each  character  in  the  VTN  subject 
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to  this  paragraph  shall  have  a  minimum 
height  of  4  mm. 

*  *        •        *        • 

10.  Section  571.118  would  be 
amended  by  re\ising  S2.  to  read  as 
follows: 

§571.118    StandardNo.  118,  Power- 
operated  window,  partition,  and  roof  panel 
systems. 

*  •         •         *         • 

S2.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  and  trucks  with  a 
gross  vehicle  weight  rating  of  4536 
kilograms  or  less.  The  standard's 
requirements  for  power-operated  roof 
panel  systems  need  not  be  met  for 
vehicles  manufactured  before 
September  1,  1993. 

*  *         •         *         • 

11.  Section  571.120  would  be 
amended  by  revising  the  first  sentence 
in  S5.1.2:  re\asing  in  S5.2,  the 
introductory  paragraph;  revising  in  S5.3, 
the  introductory  paragraph;  revising 
S5.3.2;  revising  in  S7,  the  introductory 
paragraph  and  paragraph  (b);  and 
revising  S8.1,  to  read  as  follows: 

§571.120    StandardNo.  120,  Tire  selection 
and  rims  for  motor  vehicles  other  than 
passenger  cars. 

*  *         •         •        • 

S5.1.2    Except  in  the  case  of  a  vehicle 
which  has  a  speed  attainable  in  3  2 
kilometers  of  80  kilometers  per  hour  or 
less,  the  sum  of  the  maximum  load 
ratings  of  the  tires  fitted  to  an  axle  shall 
be  not  less  than  the  gross  a.xle  weight 
rating  (GAWR)  of  the  axle  system  as 
specified  on  the  vehicle's  certification 
label  required  by  49  CFR  part  567. 


55.2  Rim  marking.  On  and  after 
August  1,  1977,  each  rim  or.  at  the 
option  of  the  manufacturer  in  the  case 
of  a  smglepiece  wheel,  wheel  disc  shall 
be  marked  with  the  information  listed  in 
paragraphs  (a)  through  (e)  of  this 
paragraph,  in  lettering  not  less  than  3 
millimeters  high,  impressed  to  a  depth 
or.  at  the  option  of  the  manufacturer, 
embossed  to  a  height  of  not  less  than 
0.125  millimeters.  The  information 
listed  in  paragraphs  (a)  through  (c)  of 
this  paragraph  shall  appear  on  the 
weather  side.  In  the  case  of  rims  of 
multipiece  construction,  the 
information  listed  in  paragraphs  (a) 
through  (e)  of  this  paragraph  shall 
appear  on  the  rim  base  and  the 
information  listed  in  paragraphs  fb)  and 
(d)  of  this  paragraph  shall  also  appear 
on  each  other  part  of  the  rim. 

•        «        •        •        » 

55.3  Label  information.  Each  vehicle 
manufactured  on  or  after  December  1, 


1984.  shall  show  the  information 
specified  in  S5.3.1  and  S5  3  2.  and  in 
the  case  of  a  vehicle  equipped  with  a 
non-pneumatic  spare  tire,  the 
inform.ation  specified  in  S5.3.3,  in  the 
Elnglish  language,  lettered  in  block 
capitals  and  numerals  not  less  than  2.4 
millimeters  high  and  in  the  format  set 
forth  following  this  section.  This 
information  shall  appear  either — 

•  •        *        «        • 

S5.3.2.  Rims.  The  size  designation 
and,  if  applicable,  the  type  designation 
of  Rims  (not  necessarily  those  on  the 
vehicle)  appropriate  for  those  tires. 

Truck  Example 

SUITABLE  TIRE-RLM  CHOICE 

GV\VR:  7.840  kilograms  (17,280  pounds) 
GAWR:  Front— 2.850  kilograms  (6.280 

pounds)  with  7.50— 20(D)  tires, 

20x6  00  nms  at  520  kPa  (75  psi)  cold 

single 
GAVVR:  Rear-^,990  kilograms  (11,000 

pounds)  with  7.50— 29-(D)  tires, 

20x6.00  rims,  at  450  kPa  (65  psi)  cold 

dual 
GAWR.  13,280  kilograms  (29,279 

pounds) 
GAWR:  Front— 4,826  kilograms  (10,640 

pounds)  with  10.00— 20(F)  tires, 

20x7.50  rims,  at  620  kPa  (90  psi)  cold 

single 
GAWR:  Rear— 8,454  kilograms  (18,639 

pounds)  with  10.00— 20(F)  tires, 

20x7.50  rims,  at  550  kPa  (80  psi)  cold 

dual 

*  *         *         •         • 

S7    Labeling  Requirements  for  Non- 
Pneumatic  Spare  Tires  or  Tire 
Assemblies.  Each  non-pneumatic  tire  or, 
in  the  case  of  a  non-pneumatic  tire 
assembly  in  which  the  non-pneum,atic 
tire  is  an  integral  part  of  the  assembly, 
each  non-pneumatic  tire  assembly  shall 
include,  in  letters  or  numerals  not  less 
than  4  millimeters  high,  the  infonnation 
specified  in  paragraphs  S7  (a)  and  (b). 
The  information  shall  be  permanently 
molded,  stamped,  or  otherwise 
permanently  marked  into  or  onto  the 
non-pneumatic  tire  or  non-pneumatic 
tire  assembly,  or  shall  appear  on  a  label 
that  is  permanently  attached  to  the  tire 
or  tire  assembly.  If  a  label  is  used,  it 
shall  be  subsurface  printed,  made  of 
material  that  is  resistant  to  fade,  heat, 
moisture  and  abrasion,  and  attached  in 
such  a  manner  that  it  cannot  be 
removed  without  destroying  or  defacing 
the  label  on  the  non-pneumatic  tire  or 
tire  assembly.  The  information  specified 
in  paragraphs  S7  (a)  and  (b)  shall  appear 
on  both  sides  of  the  non-pneumatic  tire 
or  tire  assembly,  except,  in  the  case  of 
a  non-pneumatic  tire-assembly  which 
has  a  particular  side  that  must  always 
face  outward  when  mounted  on  a 


vehicle,  in  which  case  the  infonnation 
specified  in  paragraphs  S7  (a)  and  (b) 
shall  only  be  required  on  the  outward 
facing  side.  The  information  shall  be 
positioned  on  the  tire  or  tire  assembly 
such  that  it  is  not  placed  on  the  tread 
or  the  outermost  edge  of  the  tire  and  is 
not  obstructed  by  any  portion  of  any 
non-pneumatic  rim  or  wheel  center 
member  designated  for  use  with  that  lire 
in  this  standard  or  in  Standard  No.  129. 

*  *        «        •        • 

(b)  MAXINfUM  80  KM/H  (50  M.P.H.). 

*  •        •        tt        • 

S8.1     Vehicle  Placarding 
Requirements.  A  placard,  permanently 
affixed  to  the  inside  of  the  space  tire 
stowage  area  or  equally  accessible 
location  adjacent  to  the  non-pneumatic 
spare  tire  assembly,  shall  display  the 
information  set  forth  in  S7  in  block 
capitals  and  numerals  not  less  than  6 
millimeters  high  preceded  bv  the  words 
"IMPORTANT— USE  OF  SPARE  TIRE'" 
in  letters  not  less  than  9  millimeters 
high. 

*  *        *        •        * 

12.  Section  571.124  is  amended  by 
revising  S5  and  revising  S5.3  to  read  as 
follows: 

§571.124    StandardNo.  124,  Accelerator 
control  systems. 

*  •         •         •         * 

S5.  Requirements.  The  vehicle  shall 
meet  the  following  requirements  when 
the  engine  is  running  under  any  load 
condition,  and  at  any  ambient 
temperature  between  -  40  degrees 
Celsius  and  ■♦•52  degrees  Celsius  after  12 
hours  of  conditioning  at  any 
temperature  within  that  range. 

*  »        «        •        • 

S5.3     (a)  Except  as  provided  in 
paragraph  (b),  maximum  time  to  return 
to  idle  position  shall  be  1  second  for 
vehicles  of  4536  kilograms  or  less 
GVWR,  and  2  seconds  for  vehicles  of 
more  than  4536  kilograms  GVWR.  (b) 
Ma.ximum  time  to  return  to  idle  position 
shall  be  3  seconds  for  any  vehicle  that 
is  exposed  to  ambient  air  at  -  18 
degrees  Celsius  to  -  40  degrees  Celsius 
during  the  test  or  for  any  portion  of  the 
12-hour  conditioning  period. 

13.  Section  571.126  is  amended  by 
revising  in  S4,  the  paragraph  titled 
"Cargo  weight  rating":  revising  in 
S5.1.1,  the  introductory  paragraph  and 
paragraph  (d);  and  revising  in  S5.1.2, 
paragraphs  (b)  and  (e),  to  read  as 
follows: 

§571.126    Standard  No.  126,  Truck-camper 
loading. 

•  •  •  •  « 

S4.  *  •  • 

Cargo  weight  rating  means  the  value 
specified  by  the  manufacturer  as  the 
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cargo-caiT>-ing  capacity.,  ir.  pounds  and 
kilograir.s.  of  a  vahicie.  exclusive  of  the 
weigi;(  of  occupants  in  designated 
seating  positions. 

*  •        *        «        * 

S5.1.1     Lafcp.'s.  Each  slide-in  camper 
shall  have  peTmanentiy  affixed  to  it.  in 
a  manner  thet  it  cannot  be  removed 
without  dt'facir.g  or  destroiting  it,  in  a 
plainly  visibie  location  on  an  exterior 
rear  surface  other  than  the  roof,  steps,  or 
bumper  extension,  a  label  containing 
the  follovsing  information  in  the  English 
language  lettered  in  block  capitals  and 
numerals  not  less  than  2  4  railhmeters 
high,  or  a  color  contrasting  with  the 
background,  and  in  the  order  shown 
below  and  in  the  form  illustrated  in 
Figure  1 

*  •         *         ft         • 

(d)  The  following  statement 
completed  as  appropriate: 

"Campeir  wei^t  is Kgs.  { 

LbsJ  Maximum  When  it  Contains 

Standard  Equipment Liters  ( 

Gal.)  of  Water Kgs.  (_ Lbs.)  of 

Cubic  Meters 


Bottled  Gas.  and 

( Ft.)  Refrigerator  (or  Icebox  with 

Kgs.  ( Lbs-^  of  Ice.  as 

applicable).  Consult  Owner's  Manual  (or 
Data  Sheet  as  applicable)  for  Weights  of 
.^dditional  or  Optional  Equipment." 

Liters  and  Gals,  of  water"  refer  to  the 
volume  of  water  necessary  to  fill  the 
camper's  fresh  water  tanks  to  capacity. 
Kgs.  and  Lbs.  of  Bottled  Gas"  refer  to 
the  weight  of  the  gas  necessary  to  fill  the 
camper's  bottled  ga»  tanks  to  capacity. 
The  statement  regarding  a  "Refrigerator" 
or  Icebox"  refers  to  the  capacity  of  the 
refrigerator  with  which  the  vehicle  is 
equipped  or  the  weight  of  the  ice  with 
which  the  icebox  may  be  filled.  Any  of 
these  Items  may  be  omitted  from  the 
statement,  if  the  corresponding 
accessories  are  not  included  with  the 
camper,  provided  that  the  omission  is 
noted  in  the  camper  owner's  manual  as 
required  m  paragraph  S5. 1.2(a). 
•         *         •         •         » 

SS.I  2     •    *    * 

(b)  A  hst  of  ether  additional  or 
optional  equipment  that  the  cam.f>er  is 
designed  to  carry,  and  the  maximum 
weight  of  each  if  its  weight  is  more  than 
9  kilograms  when  installed. 
***** 

(e)  .A  picttu-e  showing  the  location  of 
the  longitudinal  center  of  gravity  of  the 
camper  within  an  ecctu-acy  of  50 
millimeters  under  the  loaded  condition 
specified  in  paragraph  85. 1.1(d).  in  the 
manner  illustrated  in  Figure  2.  Until 
October  1, 1973.  the  phrase  "Mount  at 
Aft  End  of  Truck  Cargo  Area"  may  be 
used  in  Figure  2  instead  of  "Point  That 
Contacts  Rear  End  of  Truck  Bed." 


14.  Section  571.126  would  be 
amended  by  revising  Figure  1  at  the  end 
of  the  introductory  paragraph  in  S5.1.1 
to  read  as  follows; 

MFD.  BY:  HAMPER  M^NUF.^CTURER'S 
NA.ME) 

(MONTH  ANT)  YEAR  OF  M.\NLTACTURE) 

THIS  CAMPER  CONFORMS  TO  ALL 
APPLICABLE  FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS  IN  EFFECT  ON  THE 
DATE  OF  M.ANUFACTL'RE  SHOWN  ABOVE 

CAMPER  WEIGHT  IS KG  ( LBS.) 

MAXIMUM  VTHES  IT  CONT.AINS 

STANDARD  EQLIPMENT LTRS. 

( GAL.)  OF  WATER. KG.  ( LBS.) 

OF  BOTTLED  CAS,  AND Cl!BIC 

METERS  { CL'BIC  FT.)  REFRIGERATOR 

(OR  ICEBOX  UlTH KG  { LBS  )  OF 

ICE,  AS  APPLICABLE).  CONSULT  OWNERS 
MANUAL  (OR  DATA  SHEET  AS 
APPLICABLE)  FOR  W-EIGHTS  OF 
ADDH  lONAL  OR  OPTIONAL  EQUIPMENT. 

(VEHICLE  IDENTinCATlON  NUMBER) 
Figure  1 .  Label  for  Campers 

15.  In  §  571.126,  Figure  2  at  S5.1.1, 
after  the  introductory  paragraph,  would 
be  revised  to  read  as  follows: 


CAMPED  «nANUC*CTUREI»*S  NAME 


\J 


—  \ 


Figure  2  —Camper  Center  Ol  GM«ily  Iniormstion 

IG.  Section  571.205  would  be 
amended  by  revising  in  S5.1.1.2, 
paragraph  (m.);  revising  55. 1 .1.5; 
revising  in  55. 1.2.2.  paragraph  (b); 
revising  in  S5.1.2.3.  paragraph  (b); 
revising  in  S5.1.2.9.  paragraph  (b);  and 
revising  in  55. 1 .2.10.  paragraph  (b),  to 
read  as  follows: 

§571.205    Standard  No.  205,  Glazing 

materials. 

***** 

85.1.1.2     •    •   • 

(m)  For  Item  5  safety  glazing  only: 
Motorcycle  windscreens  below  the 
intersection  of  a  horizontal  plane  380 
millimeters  vertically  above  the  lowest 
seating  position 
•        *        ft        *        * 

85.1.1.5    The  phrase  "readily 
removable"  windows  as  defined  in  ANS 
Z26.  for  the  purposes  of  this  standard. 
in  buses  having  a  GVWR  of  more  than 
4536  kilograms,  shall  include  pushout 
windows  and  windows  mounted  in 
emergency  exits  that  can  be  manually 


pushed  out  of  their  location  in  the 
vehicle  without  the  use  of  tools. 
regardless  of  whether  such  windows 
remain  hinged  at  one  side  to  the  vehicle. 

55.1.2.2  *   •   * 

(b)  Motorcycle  windscreens  below  the 
intersection  of  a  horizontal  plane  380 
millimeters  vertically  above  the  lowest 
seating  position. 
***** 

85. 1.2.3  *    *    * 

(b)  Motorcycle  windscrer-ns  below  the 
intersection  of  a  horizontal  plane  380 
millimeters  vertically  above  the  lowest 
seating  position. 
***** 

85.1.2.9  *    •    * 

(b)  Glass-plastic  specimen?  shall  be 
exposed  to  an  ambient  air  temperature - 
of  -  40  degrees  Celsius  (plus  or  minus 
5  degrees  Celsius),  for  a  period  of  6 
hours  at  the  commencement  of  Test  No. 
28,  rather  than  at  the  initial  temperature 
specified  in  that  test.  After  testing,  the 
glass-plastic  specimens  shall  show  no 
evidenct!  of  cracking,  clouding, 
delaminating.  or  other  evidence  of 
deterioration 
***** 

85.1.2.10  •   •   - 

(b)  Each  manufacturer  of  glazing 
materials  designed  to  meet  the 
requirements  of  paragraphs  85. 1.2. 4. 
S5.1.2.5,  85.1.2.6,  85.1.2.7,  or  85.1.2.8 
may  permanently  and  indelibly  mark 
the  lower  center  of  each  item  of  such 
glazing  material,  in  letters  not  less  than 
4.5  millimeters  nor  more  than  6 
millimeters  high,  the  following  words. 
GLASS  PL.\8TIC  NLATERLAL— SEE 
OWNER'S  MANUAL  FOR  CARE 
INSTRUCTIONS. 
*         «         »         *         • 

17.  Section  571.206  would  be 
amended  by  revising  84.1.1.1;  revising 
84.1,1.2;  revising  84.1.2;  revising 
84.2.1.1;  revising  84.2.1.2;  revising 
S4.2.2;  revising  84.3;  and  revising  S5.3, 
to  read  a.s  follows: 

§  571 .206    Standard  No  206,  Door  locks 
and  door  retention  components. 

***** 

84.1.1.1  Longitudinal  Load.  The 
door  latch  and  striker  assembly,  when 
in  the  fully  latched  position,  shall  not 
separate  when  a  longitudinal  load'of 
11.120  Newtons  is  applied.  When  in  the 
secondary  latch  position,  the  door  latch 
and  striker  assembly  shell  not  separate 
when  a  longitudinal  load  of  4,450 
Newtons  is  applied. 

84.1 .1 .2  Tran';veTse  Load.  The  door 
latch  and  stnker  assembly,  v\iien  in  the 
fully  latched  position,  shall  not  separate 
when  a  transverse  load  of  8,900 
Newtons  is  applied.  When  in  the 
secondary  latched  position,  the  door 
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latch  and  striker  as.sembly  shall  not 
separate  when  a  transverse  load  of  4.450 
Newtons  is  applied. 

S4  1.2.     Door  Wingps  Each  dixjf 
hinge  system  shall  support  the  door  and 
shall  not  separate  when  a  longitudinal 
load  of  11.120  Newtons  is  applied. 
Similarly,  each  door  hinge  system  shall 
not  separate  when  a  transverse  load  of 
8,300  Newtons  is  applied. 
«         •         •         •         • 

54.2.1.1  Longitudinal  Load.  Eadh 
latch  system,  when  in  the  latched 
position,  shall  not  separate  when  a 
longitudinal  load  of  11.120  Nev.tons  is 
applied. 

54.2.1.2  Tmnsverse  Load.  Eacii  latch 
system,  when  in  the  latched  position, 
shall  not  separate  when  a  trans\'erse 
load  of  8.900  Newtons  is  apphed.  When 
more  than  one  latch  system  Is  used  on 

a  single  door,  the  load  requirement  may 
be  divided  among  the  total  number  of 
latch  systems. 

S4.2.2    Door  Hinges  Each  door  hinge 
system  shall  support  the  door  and  shall 
not  separate  when  a  longitudinal  load  of 
1 1  120  Newtons  is  applied,  and  when  a 
transverse  load  of  8,900  Newtons  is 
applied. 

S4.3     Sliding  Doors.  The  track  and 
slide  combination  or  other  supporting 
means  for  each  sbdlng  door  shall  not 
separate  when  a  total  transverse  load  of 
1 7,800  Newtons  is  applied,  with  the 
door  in  the  closed  position. 

S5.3     Sliding  Doors.  Compliance  with 
.S4  3  shall  be  demonstrated  by  applying 
an  outward  transverse  load  of  8.900 
Newtons  to  the  load  beanng  members  at 
the  opposite  edges  of  the  door  (17.800 
Newtons  total).  The  demonstration  may 
be  performed  either  in  the  vehicle  or 
with  the  door  retention  components  in 
a  bench  test  fixture. 

18.  Section  571.207  would  be 
amended  by  revising  in  S4.2,  the 
introductory  paragraph,  paragraph  [a], 
paragraph  (b),  and  paragraph  (d); 
revising  S4.3.2,l;  and  revising  S5.1.2.  to 
nad  as  follows: 

§571.207    StancJard  No.  207,  SeaUrtg 

systerrvs. 

t  •  *  ■  • 

S.4.2     General  performance 
ri'quirements.  When  tested  in 
accordance  with  S5.,  each  occupant 
seat,  other  than  a  side- facing  seat  or  a 
passenger  seat  on  a  bus,  shall  w  iths'.and 
the  followdng  forces,  in  Newlons. 

(a)  In  any  position  to  which  it  can  be 
adjusted — 20  limes  the  weight  of  the 
seat  in  kilograms  multiplied  by  9  8 
apphed  in  a  forward  longitudinal 
direction; 


(b)  In  any  position  to  which  It  can  be 
adjusted — 20  times  the  weight  of  the 
seat  applied  in  kilograms  multiplied  by 
9  8  in  a  rearward  longitudinal  direction: 

*  •        *        *        • 

(d)  In  its  rearmost  position — a  force 
that  produces  a  373  Newton  meters 
moment  about  the  seating  reference 
point  for  each  designated  seating 
position  that  the  seat  provides,  appUed 
to  the  upper  cross-member  of  the  seat 
back  or  t_he  upper  seat  back,  in  a 
rearward  longitudinal  direction  for 
forward- facing  seats  and  in  a  forward 
longitudinal  direction  for  rearward- 
facing  seats. 

54  3.2.1     Staticforce. 

(a)  Once  engaged,  the  restraining 
device  for  a  forward -facing  seat  shall  not 
release  or  fail  when  a  forward 
longitudinal  force,  in  Newlons,  equal  to 
20  times  the  weight  of  the  hinged  or 
folding  portion  of  the  seat  in  kilograms 
mulliphed  by  9.8  is  applied  throvch  the 
center  of  gravity  of  that  portion  of  the 
seat. 

(b)  Once  engagi^,  the  restraining 
device  for  a  forward- facing  seat  shall  not 
release  or  fail  when  a  forward 
longitudinal  force,  in  Newtons.  equal  to 
8  times  the  weight  of  the  hinged  or 
folding  portion  of  the  seat  in  kilograms 
raultipliod  by  9.8  is  apphed  through  the 
center  of  gravity  of  that  portion  of  the 
seat. 

*  •        «        •        • 

55  1  2     If  the  seat  b*ck  and  the  seat 
bfinch  are  attached  to  the  vehicle  by 
different  attachments,  attach  to  each 
component  a  fi.xture  capable  cf 
transmitting  a  force  to  that  component. 
Apply  forces,  in  Newtons,  equal  to  20 
times  the  weight  of  the  seal  in  kilograms 
multiplied  by  9.8  horizontally  through 
the  center  of  gravity  of  the  seat  back,  as 
shown  in  Figure  2  and  apply  forces,  in 
Nevslons,  equal  to  20  limes  th"  weight 
of  the  seat  in  kilograms  multiplied  by 
9.8  horizontally  through  the  center  of 
gravity  of  the  seat  bench,  as  shown  in 
Figure  3. 

*  *        •        •        * 

19.  Section  571.212  would  be 
amended  by  revising  S3;  revising  S5; 
revising  in  S6  1,  paragraph  (b);  and 
revising  S6.5,  to  read  as  follows; 

§571.212    Standard  No.  212.  WintishieJd 
mourrtlrtg. 


vehicles,  or  to  open-body  type  vehicles 
with  fold-down  or  removable 
windshields. 


S3.  Application  This  slandcird 
applies  to  passenger  cars,  end  to 
multipurpose  passenger  vehicles, 
trucks,  and  buses  having  a  gross  vehicle 
weight  rating  of  4536  kilograms  or  less. 
However,  it  does  not  apply  to  forward 
control  vehicles,  walk-in  van-type 


55  Requirements.  When  the  vehicle 
travelling  longitudinally  forward  at  any 
speed  up  to  and  including  48  kilometers 
per  hour  impacts  a  fixed  col  b  si  on 
barrier  that  is  perpendicular  to  the  line 
of  travel  of  the  vehicle,  under  the 
conditions  of  S6,  the  windshield 
mounting  of  the  vehirie  shall  retain  not 
less  than  the  minimum  p)ortion  of  the 
v\indshield  periphery  specified  in  S5  1 
and  S5.2. 

56  1  •   •   • 

fb)  Except  as  specified  in  S6  2.  a 
multipurpose  passenger  vehicle,  truck 
or  bus  is  loaded  to  its  unloaded  vehicle 
weight,  plus  136  kilograms  or  its  rated 
cargo  and  luggage  capacity,  whichever 
Is  less,  secured  to  the  vehicle,  plus  a 
50tb-percenule  test  dummy  as  speafied 
in  part  572  of  this  chaf>»er  at  eech  from 
outboard  designated  seatmg  position 
and  at  any  other  position  whose 
protection  system  is  required  to  be 
tested  by  a  dummy  under  the  provisions 
of  Standard  No.  208.  Each  dummy  is 
restrained  only  by  means  ihal  are 
installed  for  protection  at  its  sealing 
position.  The  load  is  distributed  so  that 
the  weight  on  each  axle  as  measured  at 
the  tire-ground  interface  is  m  propwrtion 
to  its  GAWR.  If  the  weight  on  any  axle 
when  the  vehicle  is  loaded  to  its 
unloaded  vehicle  weight  plus  dummy 
weight  exceeds  the  axle's  proportional 
share  of  the  test  weight,  the  remaining 
weight  is  placed  so  that  the  weight  on 
that  axle  remains  the  same.  For  the 
pujposes  of  this  section,  unloaded 
vehicle  weight  does  not  include  the 
weight  of  work-performing  accessories. 
Vehicles  are  tested  to  a  maximum 
unloaded  vehicle  weight  of  2  495 
kilograms. 

•  •        •        •        • 

S6.5  The  windshield  mountu^.g 
material  and  all  vehicle  corojHjnents  in 
direct  contact  with  the  mounting 
material  are  at  any  temperature  between 
-  93  degrees  Celsius  and  443  degrees 
Celsius. 

20.  Section  571.216  would  be 
amended  by  revising  S3;  revising  S4; 
revising  S5;  revising  in  S6.2,  paragraph 
(d);  and  revising  S6.3  to  read  as  f:>llows: 

§571.216    S'^arxiafdNo.  216,  Roof  crusft 

resistance — pissenger  car%. 

•  «         •         •         * 

S3.  Application.  This  standard 
applies  to  passenger  cars,  and  to 
muitipurpt>se  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  2722 
kilograms  or  less.  However,  it  does  not 
apply  to — 

la)  School  buses; 
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(b)  Vehicles  that  conform  to  the 
rollover  test  requirements  (S5.3)  of 
Standard  No  208  (§  571.208)  by  means 
that  require  no  action  by  vehicle 
occupants,  or 

(c)  Convertibles,  except  for  optional 
compUance  with  the  standard  as  an 
alternative  to  the  rollover  test 
requirements  in  S5.3  of  Standard  No. 
208 

S4  Rf^uirements — (a)  Passenger  cars. 
A  test  device  as  described  in  S5  shall 
not  move  more  than  125  millimeters, 
measured  in  accordance  with  S6.4, 
when  it  is  used  to  apply  a  force  in 
.\ewtons  equal  to  1  '2  times  the 
ur.loaded  vehicle  weight  of  the  vehicle, 
measured  in  kilograms  and  multiplied 
by  9.8  or  22,240  Newtons,  whichever  is 
less,  to  either  side  of  the  forward  edge 
of  a  vehicle's  roof  in  accordance  with 
the  procedures  of  S6.  Both  the  left  and 
right  front  portions  of  the  vehicle's  roof 
structure  shall  be  capable  of  meeting  the 
requirements,  but  a  particular  vehicle 
need  not  meet  further  requirements  after 
being  tested  at  one  location. 

(1))  Multipurpose  passenger  vehicles, 
trucks  and  buses  VMth  a  GV'WR  of  2,722 
kjlograms  or  less,  manufactured  on  or 
after  September  1.  1994  For 
multipurpose  passenger  vehicles,  trucks 
and  buses  wnth  a  GVWR  of  2,722 
kilograms  or  less,  manufactured  on  or 


after  September  1,  1994,  a  test  device  as 
described^  in  S5  shall  not  move  more 
than  125  millimeters,  measured  in 
accordance  with  S6.4,  when  it  is  used 
to  apply  a  force  in  Nev\1ons  equal  to  1 
V2  times  the  unloaded  vehicle  weight  of 
the  vehicle,  measured  in  kilograms  and 
multiphed  by  9.8,  to  either  side  of  the 
forward  edge  of  a  vehicle's  roof  in 
accordance  with  the  procedures  of  S6. 
Both  the  left  and  right  front  portions  of 
the  vehicles's  roof  structure  shall  be 
capable  of  meeting  the  requirements, 
but  a  particular  vehicle  need  not  meet 
further  requirements  after  being  tested 
at  one  location. 

S5.  Tesf  device.  The  test  device  is  a 
rigid  un>ielding  block  with  its  lower 
surface  formed  as  a  flat  rectangle  762 
millimetersxl829  millimeters. 
***** 

S6.2     •   *    • 

(d)  The  initial  contact  point,  or  center 
of  the  initial  contact  area,  is  on  the 
longitudinal  centerline  of  the  lower 
surface  of  the  test  device  and  254 
millimeters  &X)m  the  forwardmost  point 
of  that  centerline. 

6.3     (a)  Passenger  cars.  Apply  force 
in  a  downward  direction  perpendicular 
to  the  lower  surface  of  the  test  device  at 
a  rate  of  not  more  than  13  millimeters 
per  second  until  reaching  a  force  in 
Newtons  of  1  Vz  times  the  unloaded 


vehicle  weight  of  the  tested  vehicle, 
measured  in  kilograms  and  multiplied 
by  9.8  or  22,240  Newlons,  whichever  is 
less.  Complete  the  test  within  120 
seconds.  Guide  the  test  device  so  that 
throughout  the  test  it  moves,  without 
rotation,  in  a  straight  line  with  its  lower 
surface  oriented  as  specified  in  S6.2(a) 
through  S6.2(d). 

(b)  Multipurpose  passenger  vehicles. 
trucks  and  buses  mt/i  a  GV1V7?  of  2.722 
kilograms  or  less,  manufactured  on  or 
after  September  1 .  1 994 .  For 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  2.722 
kilograms  or  less,  manufactured  on  or 
after  Septembt^r  1.  1994.  apply  force  in 
a  downward  direction  perpendicular  to 
the  lower  surface  of  the  test  device  at  a 
rate  of  not  more  than  13  millimeters  per 
second  until  reaching  a  force  in 
Newlons  of  1' ;  times  the  unloaded 
vehicle  weight  of  the  tested  vehicle, 
measured  in  kilograms  and  multiplied 
by  9.8.  Com.piete  the  test  within  120 
seconds.  Guide  the  test  device  so  that 
throughout  the  test  it  moves,  without 
rotation,  in  a  straight  line  with  its  lower 
surface  oriented  as  specified  in  S6.2(a) 
through  86. 2(d). 

«  *  *  •  • 

21.  Section  571.216.  would  be 
amended  by  revising  Figure  1  at  the  end 
of  the  S6.4  to  read  as  follows: 


-J'' 
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Figure  1.— TesI  Devlc*  Location  And  Application 
To  The  Roo( 


Issued  on  March  4.  1994. 
Barry  Felrke. 

Associate  Administrator  for  Rulemaking. 
|FR  Doc  94-5486  Filed  3-14-94;  8:45  am) 
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DEPARTMENT  OF  AGWCULTURE 

Rural  ElectrtfJcation  AdmlntetratJon 

Trt-Stat©  Generation  and  Transmission 
Association,  Inc.,  Intent  To  HokJ  Publte 
Workshooa  and  Prepare  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement 

AGENCY:  R-.:ral  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  intent  to  conduct 
public  scoping  workshops  and  prepare 
an  Environmental  ,\sspssment. 

SUMMARY:  The  Rural  Electrification 
Adniinistration  (REA)  intends  to  hold 
public  scoping  workshops  and  prepare 
an  Env4roninental  Assessment  (EA)  in 
connection  with  possible  REA  financing 
assistance  relating  to  a  project  proposed 
by  Tri-State  Generation  and 
Transmission  Association,  Inc  ,  (Tri- 
State)  of  Denver,  Colorado.  The  project 
consists  of  the  construction  and 
operation  of  a  230  kV  transmission  line 
from  the  Comanche  Generation  Station 
loiuited  in  Pueblo  County,  Colorado,  to 
the  VValsenburg  Substation  In  Huerfano 
County.  Colorado. 

DATES:  REA  will  conduct  two  public 
scoping  workshops  as  follows: 
April  13.  1994.  4-8  p.m.— Sangre  De 
Cxisto  Alts  and  Conference  Center, 
Bftard  Room,  210  N.  Sante  Fe  Avenufl, 
Pueblo,  Colorado  81003 
April  14,  1994,  4-8  p.m.— City  Hall 
Complex,  Gty  Council  Chamb4'rs.  525 
S.  Albert  Street,  Wnisenburg, 
Colorado  81089. 
FOR  FliRTHER  !NF0RMAT)OH  COKTACT: 
Lawrence  R.  Wolfe,  Giief, 
Envlromijenlai  Complianco  Branch, 
Electric  Stafl  Division,  Rural 
Electrification  Administration,  South 
Agriculture  Building.  Washington,  DC 
20250,  telephone  (202)  720-1784.  or  Mr. 
Karl  ?*fyers,  Tri-State  Generation  and 
Transmission  Association.  Inc..  P.O. 
Box  33695,  Denvar,  ColorfKio  80233. 
telephone  (303)  452-6111. 


SUPPLEMEKTARV  INFORMA^nON:  Tri-State 
is  proposing  to  construct  approximately 
50  miles  of  230  kV  transmission  Une 
from  the  Comanche  Generation  Station 
in  Pusblo  County,  Colorado,  to  the 
Walsenburg  Substation  in  Huerfano 
County.  Colorado. 

.Alternatives  to  be  considered  by  REA 
include  no  action,  demand  side 
management,  local  generation,  system 
altcniatives.  transmission  alternatives 
and  alternative  routes. 

Comments  regarding  the  proposed 
pioiect  may  be  submitted  orally  or  in 
writing  at  the  pubhc  scoping  workshops 
or  in  writing  within  30  days  after  the 
April  14,  1994,  workshop  to  REA  or  Tri- 
State  at  the  addresses  provided  m  this 
notice. 

Tri-State  and  its  consultant  have 
prepared  an  Alternative  Evaluation  and 
Macio-Corridor  Study  for  the  project. 
The  .Alternative  Evaluation  and  Macro- 
Corridor  Study  is  available  for  public 
review  at  RE.A  or  Tri-State  at  the 
addresses  pro%iQ6Kl  in  this  notice.  The 
documents  can  aiso  be  rev  iewed  at  San 
Isabel  Electric  .Association,  Inc.,  893 
East  Enterprise  Drive,  Pueblo.  Colorado 
81002-0392. 

Based  on  tne  Altemalive  Evaluation 
and  Macro-Corridor  Study,  input  from 
interested  local,  state,  and  Federal 
agencies,  and  the  public,  Tri-State  will 
prepare  an  Environmental  Analysis  to 
be  submitted  to  REA  for  review.  If 
significant  effects  are  not  evident  based 
on  a  review  of  the  Elnvironmental 
Analysis  and  other  relevant  irdormation, 
REA  will  prepare  an  Environmental 
Assessment  to  determine  if  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  is  warranted. 

Should  REA  determine  that  the 
preparation  of  an  EIS  is  not  warranted, 
it  will  prepare  a  Finding  of  No 
Significant  Impact  (FONSI).  The  FONSl 
will  tie  made  available  for  public  review 
and  comment  for  30  days.  RE.A  will  not 
take  its  final  action  related  to  the  project 
prior  to  the  expiration  of  the  30-dey 
period. 

Any  final  action  by  REA  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  Council  on 
Environmental  Quality  Regulations  and 
REA  Fjivironmontal  Policies  and 
Procedures. 


Dated:  March  9. 1994. 
Wally  Beyer, 
Administrator. 

IFR  Doc.  94-5980  F'led  3-14-^;  8  ^S  a,Til 
BiLUHO  CODE  M10-1S-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphenc 
Administration 

[Docket  Ko  9^01154105] 

Monttor  National  Marine  Sanctuary; 
Special  l>se  Permit 

AGEMCIE.S:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  INOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACnON:  Notice  of  intent  to  issue  a 
special  use  permit;  request  for 
applications  (or  special  use  permit. 

SUMMARY:  This  is  a  public  notice  of 
Intent  to  issue,  and  a  request  for 
applicatioBS  for  a  special  use  permit  lo 
conduct  non-research  diving  at  the 
Monitor  National  Marine  Sanctuary 
(MNTvIS).  Public  comments  are  invited. 
Since  197.S.  NOAA  has  protected  and 
preserved  the  v^Teck  of  the  USS  Monitor 
as  a  significant  historical  resource  by 
restricting  physical  access  exa^pt  for 
research  expeditions.  NOAA  recognizes 
that  changes  in  dive  technology  and 
experience  in  the  dive  community  have 
resulted  in  a  growing  public  interest  lo 
dive  at  this  site.  Thus,  NO.AjA  intends  to 
issue,  on  a  trial  basis,  a  special  use 
permit  to  a  qualified  dive 
concessiODdire,  selected  competitively, 
lor  non-intrusive  dives  at  this  site  over 
a  period  of  2  weeks  during  the  1994 
season.  Because  any  touching  of  Lhe 
monitor  or  its  debris  field  will  be 
prohibited.  NOAA  expects  that  no 
disruption  or  hann  will  occur  at  the  site 
from  dive  activities.  NOAA  will  review 
this  trial  activity,  evaluate  impacts  to 
the  Monitor,  if  any,  and  assess  w  hether 
to  issue  subsequent  special  use  itrmits. 
DATES:  Applications  must  be  submitted 
no  later  than  April  14,  1994.  Public 
comments  roust  be  received  by  April  14, 
1994.  Applicants  will  be  notified  as  to 
the  disposition  of  their  applications  by 
May  16.  1994. 

ADDRESSES:  All  applications  for  a 
special  use  permit  and  comments  on 
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this  notice  must  be  sont  to:  John 
Broadwater,  Manager.  Monitor  National 
Marine  Sanctiiar>\  NOAA/Bldg  1519. 
Fort  Eustis.  VA  23604.  Fax:  (804)  878- 
4619. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Broadwater.  Mdnager.  Monitor 
National  Sanctuary,  (804)  878-2973,  or 
Helen  Golde,  Sanctuaries  and  reserves 
Division.  (301)  713-3145. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  notice  and  request  for 
applications  is  issued  under  the 
authority  of  the  National  Marine 
Sanctuaries  Act  (NTviSA),  16  U.S.C.  1431 
et  spq  .  as  amended. 

II.  Background 

The  USS  Monitor  was  the  first 
-American  ironclad  and  is  therefore  of 
cultiu-al  significance  to  the  transition 
from  wood  to  metal  vessels,  as  well  as 
for  its  historic  battle  against  the  CSS 
Virginia  (Merrimack).  The  Monitor  was 
lost  during  a  storm  off  Cape  Hatteras. 
NC,  on  December  31,  1862.  The  wreck 
of  the  Monitor  was  located  in  1973,  16.1 
miles  (29.8  km)  south-southeast  of  Cape 
Hatteras,  resting  in  230  feet  (70.1  m)  of 
water.  The  Monitor  and  the  water 
column  1  nautical  mile  in  diameter 
centered  on  the  vessel  were  designated 
as  the  first  National  Marine  S^ctuary  in 
1975,  in  order  to  protect  and  preserve 
the  Monitor  from  commercial  salvors 
and  souvenir  collectors.  The  Monitor 
has  also  been  designated  as  a  National 
Historic  Landmark. 

The  regulations  governing  the  NMNS 
are  found  at  15  CFR  part  924.  The 
MN^iS  IS  the  most  strictly  regulated 
sanctuary  regarding  public  access  and  is 
the  only  sanctuar>'  where  diving 
without  a  sanctuary  permit  is 
prohibited,  primarily  because  it  is  also 
an  archaeological  research  site. 
Alteration  of  the  seabed  risks  harm  of 
contextual  information.  Thus,  non- 
research  access  has  previously  not  been 
permitted  because  of  the  threat  of  harm 
or  unauthorized  removal  of  Monitor 
artifacts  and  the  archaeological 
information  contained  by  the  vessel  and 
the  surrounding  seabed.  Private  research 
expeditions  on  the  Monitor  have  been 
permitted  annually  since  1989.  Research 
permits  have  allowed  access  to  the 
MNMS  while  including  conditions  to 
prevent  harm  to  the  Monitor  and 
associated  artifads.  NOA.\  recognises 
that  non-research  access  may  be 
conducted  in  a  similar  fashion. 

III.  Special  Use  Permit 

NOAA  plans  to  issue  special  use 
permit  pursuant  to  section  310  of  the 


NMSA,  16  U.S.C.  1441,  for  public  access 
to  the  Monitor.  Activities  conducted 
pursuant  to  the  special  use  permit  will 
be  hmited  to  non-intrusive,  non- 
destructive access,  observation  and 
photography  of  the  Monitor,  and  must 
be  consistent  to  the  highest  practicable 
degree  with  the  preservation  and 
conservation  of  the  MNMS.  Touching  or 
disturbing  the  Monitor  or  its  associated 
debris  field  will  be  prohibited. 

A  qualified  apphcant  will  be  selected 
on  a  competitive  basis  and  allowed  to 
bring  quahfied  divers  to  the  Monitor 
during  a  2  week  period  during  the  1994 
summer  dive  season.  This  2  week 
period  will  be  at  the  convenience  of  the 
permittee,  e.xcept  for  any  conflicts  with 
research  activities  permitted  and 
scheduled  before  the  issuance  of  the 
applicant's  permit.  The  permittee  will 
be  authorized  to  conduct  one  trip  by  one 
vessel  to  the  MN\1S  per  day,  during 
which  daylight-only  dive  activities  may 
be  conducted.  The  permittee  will  be 
responsible  for  ensuring  that  all  divers 
are  appropriately  qualified  and  for 
ensuring  the  safety  of  all  divers. 

The  following  conditions  will  be 
imposed  by  the  permit: 

1.  The  permittee  shall  use  only 
vessels  and  vessel  captains  that  meet  all 
applicable  U.S.  Coast  Guard  (USCG) 
certification  and  license  requirements 
and  that  are  appropriately  certified  and 
licensed; 

2.  The  permittee  shall  not  anchor  in 
the  sanctuary.  The  permittee  shall 
utilize  the  permanent  mooring  at  the 
Monitor  site  for  a  diver  descent/ascent 
line  when  conducting  dive  activities. 
The  permittee  may  secure  a  surface  float 
or  small  inflatable  boat  to  the  mooring 
line,  but  at  no  time  may  the  trip  vessel 
be  secured  to  the  permanent  mooring,  as 
the  mooring  capacity  is  not  adequate; 

3.  The  permittee  shall  ensure 
activities  conducted  in  the  MNMS 
piusuant  to  the  special  use  permit  are 
limited  to  non-intrusive,  non- 
destructive access,  observation  and 
photography  of  the  Monitor.  The 
permittee  shall  ensure  that  all  divers 
maintain  neutral  buoyancy,  do  not 
penetrate  the  wreck,  and  do  not  touch, 
otherwise  contact,  disturb,  attempt  to 
recover,  or  recover  any  portion  of  the 
Monitor,  its  associated  debris  field,  or 
any  artifact  which  may  be  found; 

4.  The  permittee  shall  document  all 
activities  conducted  pursuant  to  the 
special  use  permit  through  the  use  of 
videotape  and/or  still  photography,  and 
written  records.  The  permittee  shall 
submit  a  report  on  all  activities  and 
copies  of  all  photographs  and 
videotapes  taken  of  the  activities; 

5.  Upon  request  of  the  Sanctuary 
Manager,  the  permittee  shall  carry  an 


individual  designated  by  the  Sanctuary 
Manager  as  an  observer  on  board  the 
permittee's  vessel  during  trips  to  and 
from  the  MNMS  and  when  the  vessel  is 
in  the  MN'MS  for  the  purpose  of 
observing,  monitoring,  and 
documenting  the  activities  conducted 
pursuant  to  the  special  use  permit.  The 
permittee  shall  allow  the  observer  free 
and  unobstructed  access  to  all  portions 
of  the  vessel  at  any  time,  and  facilitate 
observ  ation  and  documentation  by  the 
observer  of  all  activities  conducted 
pursuant  to  the  special  use  permit.  The 
permittee  shall  provide  the  observer  all 
reasonable  assistance  to  enable  the 
obsen'er  to  carr>'  out  his/her  duties. 
(Other  requirements  of  the  pennittee 
with  respect  to  the  observer  such  as 
advance  notification  of  trip  dates  aiid 
departure  times  and  responsibilities 
regarding  boarding  and  debarking  will 
appear  in  the  actual  permit  conditions.) 

6.  The  permittee  shall  purchase  and 
maintain  a  comprehensive  general 
liability  insurance  policy  in  an  amount 
to  be  negotiated  upon  selection  of  an 
applicant,  but  not  less  than  SlOO.OOO 
plus  the  value  of  any  vessel  used  under 
the  special  use  permit.  The  policy  shall 
insure  against  any  claims  that  may  arise 
from  the  activities  conducted  pursuant 
to  the  special  use  permit,  including 
diver  accidents  and  damage  to  the 
Monitor.  A  copy  of  such  policy  must  be 
furnished  to  NOAA  before  conducting 
any  activity  authorized  by  the  special 
use  permit;  and 

7.  Before  conducting  any  activity 
under  the  special  use  permit,  the 
permittee  and  all  divers  shall  sign  and 
furnish  NO.A.^  with  a  hold  harmless  and 
indemnification  agreement,  provided  by 
NO.AA.  releasing  and  holding  the 
United  States  harmless  for  any  claim 
arising  from  the  conduct  of  any  activity 
under  the  special  use  permit  and 
assuming  the  risk  of  harm  from  any 
such  activity. 

The  NMSA  authorizes  NOAA  to 
assess  fees  for  the  costs  incurred,  or 
expected  to  be  incxured  from  monitoring 
the  permitted  dive  activities,  and  the 
cost  of  the  re\iew  and  processing  of  the 
special  use  permit,  and  a  fair  market 
value  of  the  use  and  a  reasonable  return 
to  the  United  States.  NOAA  will  assess 
a  fee  for  the  special  use  permit  issued 
pursuant  to  this  notice.  The  fee  will 
include  (1)  the  cost  of  reviewing  and 
processing  the  application,  i.e., 
personnel  hours,  copying  and  other 
overhead:  (2)  the  cost  of  monitoring  the 
activity,  i.e.,  personnel  hours, 
equipment  costs  and  travel  expenses; 
and  (3)  the  fair  market  value  of  the  use 
of  the  Sanctuary  which  NOAA  will 
determine  prior  to  issuing  the  special 
use  permit.  In  determining  the  fair 
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market  value,  NOAA  uill  consider  the 
amounts  proposed  in  applicant 
submissions  and  comments  received  in 
response  to  this  notice. 

A.  Application  Process 

Ail  applications  should  be  submitted 
to  Mr.  )ohn  Broadwater,  Manager  at  the 
address  indicated  in  the  ADDRESS 
section.  Applications  must  be  submitted 
no  later  than  April  14.  1994.  Applicants 
will  be  notified  as  to  the  disposition  of 
their  applications  by  May  16,  1994. 

B.  Application  Format  and  Contents 

All  applications  must  be  tj'ped  double 
spaced.  All  applications  must  describe 
in  detail  the  methodologies  that  would 
be  employed  to  conduct  dive  activities 
at  the  site,  including,  but  not  limited  to, 
the  number  of  trips,  the  number  of 
divers  per  trip,  the  minimum 
qualifications  each  diver  would  have  to 
meet,  the  dive  plcin.  and  the  diver  safety 
contingency  plans  in  the  event  of  an 
accident.  In  addition,  each  application 
must  describe  the  experience  of  the 
applicant  in  organizing  and  nmning 
dive  expeditions,  including  information 
on  expeditions  involving  diving  of  this 
type,  including  the  number  of  divers, 
the  depth  of  the  dives,  the  time  of  year, 
and  environmental  conditions.  The 
application  must  include  information 
shovdng  that  the  applicant  has  the 
financial  capability  to  organize  and  run 
the  activity  to  be  conducted  under  the 
special  use  permit  and  to  obtain  the 
required  insurance.  The  application 
must  include  the  applicant's  plans  for 
documenting  all  activities  conducted 
pursuant  to  the  speciarl  use  permit. 
Finally,  the  application  must  contain  a 
dollar  amount  representing  the  fair 
market  value  of  the  use  of  the  MN'MS  or 
a  reasonable  return  to  the  United  States 
that  the  applicant  is  willing  to  pay  to  be 
permitted  to  conduct  a  dive  concession 
at  the  site. 

C.  Application  Review  and  Evaluation 

All  applications  will  be  reviewed  by 
the  Sanctuaries  and  Reserves  Division 
(SRD).  This  will  include  the  Sanctuary 
Manager,  the  technical  projects  staff  and 
the  regional  management  staff.  Outside 
peer  reviewers  may  also  to  used. 

In  selecting  the  permittee,  SRD  shall 
consider:  (1)  The  experience  of  the 
applicant  for  organizing  and  running 
dive  expeditions  involving  diving  of 
this  tvpe;  (2)  the  applicant's  financial 
capability;  (3)  the  likelihood  that  the 
permittee  vkill  be  able  to  fully  comply 
with  ail  permit  conditions;  (4)  the  fair 
market  value  or  reasonable  return 
offered  by  the  applicant;  and  (5)  such 
other  factors  as  the  SRD  deems 
appropriate,  based  on  review  of 


submitted  comments  and  information, 
consistent  with  the  purposes  of  the 
NMSA. 

SRD  may  solicit  additional 
information  from  any  applicant,  or 
written  clarification  of  an  application, 
and  may  extend  the  solicitation  period 
at  its  discretion.  SRD  may  choose  to 
rejcjct  all  applications  received  at  any 
time,  re- request,  or  cancel  this  request  at 
its  discretion  when  in  the  best  interest 
of  preserving  and  conserv  ing  the 
MN'MS.  Any  information  made  available 
to  any  applicant  by  SRD  will  be  made 
available  to  all  applicants,  and  will  be 
available  to  the  public  upon  request. 

Once  an  applicant  is  selected,  SRD 
shall  draft  and  issue  a  special  use 
permit  incorporating  as  conditions  the 
terms  of  this  notice  and  the  apphcation. 
SRD  may  include  additional  conditions 
if  necessary  to  protect  the  MN'MS.  The 
special  use  permit  and  application  shall 
be  subject  to  review  by  the  State 
Historic  Preservation  Officer  and 
Advisory  Council  on  Historic 
Preservation  pursuant  to  section  106  of 
the  National  Historic  Preservation  Act 
(NHPA). 

NOAA  considers  diving  to  the  depths 
of  the  Monitor  (230  ft;  70.1  km)  to  be 
extremely  hazardous.  All  dive  activities 
conducted  pursuant  to  the  special  use 
permit  are  at  the  permittee's  and  each 
diver's  ovm  risk.  The  permittee  is  solely 
responsible  for  setting  the  minimum 
technical  requirements  and  experience 
for  a  diver  to  participate  in  dives  at  the 
site.  Further,  the  permittee  is  solely 
responsible  for  the  adequacy  and 
implementation  of  all  diver  safety 
requirements  and  the  contingency  plan 
for  diver  emergencies. 

rV.  Request  for  Comments 

NO.AA  requests  comments  and 
suggestions  from  applicants  and  other 
interested  parties  on  methods  to 
conduct  safe  dive  activities  at  the 
Monitor  site,  conditions  for  the  special 
use  permit,  methods  to  safeguard  the 
wTeck.  and  any  other  relevant 
mformation  pertaining  to  the  activities 
proposed  to  be  permitted  at  the  MN'MS. 

NOAA  specifically  requests 
comments  on  what  the  fair  m.arket  value 
of  the  use  of  the  MNMS  or  a  reasonable 
return  to  the  United  States  should  be,  or 
what  factors  should  be  considered  in  its 
determination  of  such  fee. 

V.  Classification 

This  notice  is  not  subject  to  review 
under  E.O.  12866. 

Prior  notice  and  an  opportunity  for 
public  comment,  although  voluntarily 
here  given,  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  because  this  noUce  concerns 


grants,  benefits  and  contracts.  Therefore, 
preparation  of  a  Regulatory  Flexibility 
Analysis  is  not  required. 

This  action  is  categorically  e.xcluded 
from  the  requirements  to  prepare  an 
Environmental  Assessment  by  NOAA 
Directive  02-10. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

Dated:  March  1,  1994. 
W.  Stanley  Wilson. 

Assistant  Administrator.  Ocean  Sen-ices  and 
Coastal  Zone  Management. 
IFR  Doc.  94-5943  Filed  3-14-94.  8:45  am) 

BtLUNO  CODE  U10-0»-M 


COMMISSION  OF  FINE  ARTS 

Meeting 

The  Commission  of  Fine  Arts'  next 
public  meeting  is  scheduled  for  17 
March  1994  at  10  a.m.  in  the 
Commission's  offices  in  the  Pension 
Building,  Suite  312.  Judiciarv  Square. 
441  F  Street  N\V..  Washington,  DC 
20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington. 
DC,  including  buildings,  memorials, 
parks,  etc.;  also  matters  of  design 
referred  by  other  agencies  of  the 
government. 

At  the  request  of  the  U.S.  Mint,  the 
Commission  will  also  hold  an  executive 
session  at  9  a.m.,  prior  to  the  public 
meeting,  to  review  designs  for  the  1995/ 
1996  Olympic  Centennial  Games 
Commemorative  Coins. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  March  8.  1994. 
Giaries  H.  Atherton, 
Secretary. 
[FR  Doc.  94-5932  Filed  3-14-94;  8:45  am) 

BILUNG  COOE  S330-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 
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Title  end  Applicable  Form:  Accident 
Report,  Air  Force  Form  1315. 

Type  of  Request:  Existing  collection  in 
use  **-TthoTit  an  OMB  control  number 

S'umbfrofRpf'pondeTTts:  20,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  20,000. 

Average  Burden  Per  Response:  15 
min-utes. 

Annual Burdfm  Hours:  5,000. 

\'eeds  and  Uses:  The  Air  Force  Form 
1315  is  used  to  record  investigative  data 
relating  to  vehicle  accidents  which 
result  In  injur)-,  property  damage 
exceeding  $10,000,  or  disabling  vehicle 
damage  on  mihtar>'  installations. 
Portions  of  this  form  may  be  filled  out 
by  members  of  the  public;  i.e..  retiree 
dependents.  ci\'ilian  contractors, 
businesses,  and  State  and  Government 
representatives. 

Affected  Public:  Individuals  or 
households;  State  and  local 
governments.  Federal  agencies  or 
employees;  Small  businesses  or 
organizations. 

Frequency-:  On  occasion. 

Respondent's  Obligation:  Mandatorv. 

OMB  Desk  Officer-  Mr.  Edward  C. 
Springer 

Written  coETjnieirts  and 
recammendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  CJearance  Officer  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302. 

Dafed:  March  10. 1994. 
Patricia  L.  Toppings, 
A  Iterna  te  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  94-5976  Filed  3-14-94;  8.45  am] 

BILLING  CODE  S000-04-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 

Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  toOMB  for  cleaTance,  the 
following  proposal  for  collection  of 
information  under  the  provisioos  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

TitJe.  Applicable  Form,  and  OMB 
Control  Number:  Air  Foroe  Academy 
Candidate  Activities  Reoorrd;  USAFA 
Form  147.  OMB  No.  O 701 -006 3. 

Type  of  Request:  Revision. 


Number  of  Respondents :  9,000. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  9,000. 

Average  Burden  Per  Response:  45 
minutes. 

Aniraal Burden  Hours:  6,750. 

Needs  and  Uses:  The  Air  Force 
Academy  Form  147  is  used  to  collect 
data  on  Air  Force  Academy  candidates' 
athletic,  non-athletic,  end 
extracurricular  activities.  The 
informattion  collected  hereby  is  used  in 
determining  eligibility  and  in  the 
selection  process  of  appointees  to  the 
Ail  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Frequency: Chi  occasion. 

Respondent's  Obligation: Required  to 
obtain  or  TBtain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  room  3235.  New  F.xecutive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearnnce  Officer: Mr.  William 
P.  Pearoe. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  .Peerce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  VA  22202-4302. 

Dated:  March  10. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Begisler Liaison 

Officer.  Department  of  Defease. 

|FR  Doc.  94-5977  Filed  3-14-94;  8:45  am] 

BILUNG  CODE  500(WM-M 


Department  of  the  Army 

Open  Meeting,  U.S.  Army  Command 
and  General  Statt  College  (CGSC) 
Advisory  Committee 

AGEWCY:  US  Army  Command  and 
General  Staff  College  (CGSC).  DOD. 
ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisor)-  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meetmg: 

Name:  U.S.  Army  Command  and 
General  Staff  College  (CGSC)  Advisory 
Committee. 

Date:  20-22  April  1994. 

P/ace. Bell  Hall.  Room  113.  Fort 
Leavenworth.  Kansas  66027-6900. 

Tinte;  1700-2200— 20  April  1994; 
0730-2100—21  April  1994;  0730- 
1400—22  April  199^. 

Proposed  Agenda:  17O0-2200.  20 
April:  Rrviewtjf  CGSC  education 


program;  0730-2100,  21  April: 
Continuation  of  review;  0730-1030.  22 
April:  Continuation  of  review;  1030- 
1130,  22  April:  Executive  Session; 
1300-1400.  22  April:  Report  to 
Commandment. 

The  purpose  of  th.e  meeting  is  for  the 
Advisory  Committee  to  examine  the 
entire  range  of  college  operations  and, 
where  appropriate,  to  provide  advice 
and  xeconunendations  to  the  College 
Commandant  and  facihty. 

The  meeting  will  be  open  to  the 
public  to  the  extent  that  space 
limitations  of  the  meeting  location 
permit.  Because  of  these  limitations, 
interested  parties  are  requested  to 
reserve  space  by  contacting  the 
Committee's  Executive  Secretarj':  Philin 
I.  Brookes,  USACGSC  Advisor\- 
Committee.  Bell  Hall,  room  123.  Fort 
Leavenworth.  Kansas  66027-6900; 
Phone  (913) 664-2741. 
Kenneth  L  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-5913  Filed  3-14-94;  6:45  am] 

BILLING  CODE  377tM)W» 


CONUS  Automated  Rate  System 
(CARTS) — Proposed  Changes 

AGENCY:  Military  Traffic  Management 

Command.  DOD. 

ACTIOW:  Proposed  procedure  change. 

SUMMARY:  The  Military-  Traffic 
Management  Command  (MTMC)  is 
proposing  use  of  Electronic  Data 
Interchange  (EDI)  as  the  method  for 
carriers  to  submit  interstate  household 
goods  carrier  rates  for  the  CONUS 
Automated  Rate  System  (CARTS).  This 
system  is  the  method  by  which 
interstate  household  goods  rates  are 
submitted  for  Department  of  Defense 
(DOD)-sponsored  interstate  household 
goods  shipments.  This  proposed  change 
is  not  a  part  of  the  interstate  test 
de\-rloped  as  a  result  of  the  General 
Accounting  Office  -(G AO/NSLAD-90-50 
report  and  announced  by  MTMC 
previously  in  the  Federal  Register  on  29 
June  1992,  57  FR  28842). 
DATES:  Comments  must  be  received  on 
or  before  May  16.  1994. 
ADDHESSES:  Comments  should  be 
mailed  lo  Headquarters.  Military-  Traffic 
Management  Command.  ATTN: 
MMTOP-T-NI.  room  621.  5611 
Columbia  Pike.  Falls  Church.  VA 
22041-5050. 

FOR  FUHTHES  tt*FOfllllAT?ON  CONTACT; 
Ms.  ?an«t  T«4emier.  MTOP-T-NI,  1(703) 
756-1190. 

SU  PPLBWENTATrriNFORUIJlTtOI?:  MTMC's 
intention  to  institute  and  EDI  pro-am 
for  acquisition  of  carrier  rates  is  in 
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furtherance  of  the  following  policy  and 
directives: 

a.  Department  of  the  Secretary  of 
Defense  Policy  Memorandum  directing 
use  of  American  National  Standards 
Institute  EDI  standards,  dated  May  1988. 

b.  41  Code  of  Federal  Regulations, 
section  101-41-007,  permitting  use  of 
EDI  to  document  and  pay  transportation 
bills,  April  1989. 

c.  Defense  Management  Review 
Decision  941  directing  use  of  EIDI 
standards,  dated  November  1993. 

MTMC  proposes  the  use  of  EDI  to 
receive,  return,  file,  and  use  rates 
submitted  by  household  goods  carriers. 

The  meetings  listed  below  were  held 
to  discuss  use  of  EDI  for  billing  and  rate 
filing  purposes.  The  household  goods 
carrier  industry  was  invited  to  attend 
these  meetings  and  was  briefed  on 
MTKiC's  desire  to  convert  from  a 
magnetic  tape  media  for  rate 
submissions  to  an  EDI  process. 

a,  DOD/Industry  EDI  Personal 
Property  Working  Group  meetings  on 
June  14.  1991,  and  January  29-31,  at 
Bethesda,  Manland 

b.  DOD/lndustry  EDI  Personal 
Property  Working  Group  meeting  on 
March  23-25, 1992,  at  Indianapolis, 
Indiana. 

Under  this  proposed  change  to 
CARTS,  carriers  will  be  able  to 
electronically  file  their  rates  on  a  daily 
basis  during  filing  windows  and  will  be 
electronically  notified  by  the  next 
business  day  of  the  results,  i.e.,  total 
rates  received  and  rates  rejected  with  a 
rejection  error  code.  For  the  initial  filing 
(I/F)  window,  carriers  will  have  a  3- 
week  period  in  which  they  can  add, 
delete,  or  change  rates  on  a  daily  basis. 
Upon  completion  of  the  1/F  window, 
MTMC  will  notify  all  interested  parties 
via  an  electronic  bulletin  board  of  all 
rate  levels  filed  by  traffic  channel, 
including  which  carrier  established  the 
rate.  If  two  or  more  carriers  establish 
this  rate  level,  each  carrier  will  be 
shown.  MTMC  will  continue  to  verify 
all  carriers  filing  rates  in  the  I/F  window 
have  a  letter  of  intent  on  file  at  each 
applicable  installation.  There  will  be 
approximately  a  4-week  period  between 
the  I/F  and  me-too  (M/T)  windows  to 
allow  carriers  an  opportunity  to 
determine  their  M/T  rates.  E>uring  the 
M/T  window,  carriers  will  have  a  2- 
week  period  in  which  they  can  either 
add  or  change  M/T  rates  on  a  daily 
basis.  There  will  be  four  1-week  long 
letter  of  intent/cancellation  (L/C) 
windows  during  each  6- month  rate 
cycle  for  newly  approved  carriers  at  a 
personal  property  shipping  office  fo  file 
rates  and  other  carriers  to  cancel 
existing  rates. 


The  purpose  of  this  proposed  change 
is  to  convert  the  rate  filing  process  from 
a  magnetic  tape  media  to  electronic 
submission.  Initially,  MT?»1C  will  accept 
electronic  rate  submissions  in  the 
existing  proprietary  format  using 
electronic  mail  capabilities  or  in  the 
public  standard  format  of  ANSI  X.12 
Transportation  Ser\  ices  Tender 
Transaction  Set  602  using  EDI 
technology.  However,  MTTvIC  plans  to 
transition  over  the  next  18  months  of 
ANSI  X.12  602  public  standard  format 
as  the  sole  method  for  submission  of 
interstate  household  goods  rates. 

It  is  anticipated  that  many  automated 
data  processing  (ADP)  firms  currently 
filing  magnetic  tapes  on  behalf  of 
carriers  will  continue  to  provide  rate 
filing  ser\ices  under  the  electronic 
submission  requirement.  Carriers  that 
elect  to  use  the  ser\  ices  of  these  ADP 
firms  will  only  have  to  notify  MTMC,  in 
ViTiting,  of  the  firm  representing  them. 

For  interested  parties  who  wish  to  file 
rates  using  EIDI  procedures,  the  first  step 
will  be  to  obtain  the  services  of  a  Value 
Added  Network  (VAN)  for  either  X.25 
protocol  for  the  EDI  602  format  or  X.400 
protocol  for  the  electronic  mail 
proprietary  format.  The  VAN  will  be  the 
conduit  for  exchanging  rate  submissions 
with  MTMC.  The  next  step  will  be  to 
complete  a  Trading  Partner  Agreement 
and  submit  it  to  MTMC.  A  trading 
Partner  Agreement  provides  the  terms 
and  conditions  governing  the  exchange 
of  administrative  information  between 
carriers  and  MTMC,  and  legally  binds 
both  parties  to  those  terms.  The  final 
step  will  be  to  complete  three  successful 
transmissions  of  rates  without  a 
communications  or  technical  error. 

All  interstate  household  goods  rates 
will  be  filed  via  electronic  submission 
for  the  Domestic  Summer  1995  (DS95) 
cycle,  rates  effective  May  1,  1995.  It  is 
anticipated  that  the  I/F  window  will  be 
in  early  January  1995  for  a  3-week 
period.  Magnetic  tapes  will  no  longer  be 
accepted. 

DOD-approved  interstate  household 
goods  carriers  and  current  ADP  rate  tape 
filers  will  be  provided  instructions  on 
filing  electronic  rate  submissions  after 
comments  received,  as  a  result  of  this 
Federal  Register  notice, "have  been 
reviewed.  Instructions  for  filing  rates 
electronically  will  also  be  provided  on 
the  AT&T  Bulletin  Board,  the 
instructions  for  filing  electronic 
interstate  household  goods  rates  will 
include  procedures  for  filing  a  Trading 
partner  Agreement,  and  procedures  for 
testing  transmission  rates,  along  with 


MTMC  points  of  contract  for  these 

procedures. 

Kenneth  L.  Denton, 

Army  Federal  Pegister  Liaison  Officer 

[PR  Doc.  94-5912  Filed  3-14-94;  8;45  am] 

BILLINO  CODE  3710-Oft-M 


DEPARTMEhfT  OF  ENERGY 

Financial  Assistance  Award  Intent  To 
Award  a  Grant  to  National  Coal 
Association 

AGENCY:  U.S.  Department  of  Energy 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award,  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2){i)(B),  to  the  National  Coal 
Association,  under  Grant  Number  DE- 
FG01-94FE63243.  Performance  under 
the  proposed  grant  will  be  utilized  to 
prepare  a  report  on  the  many  areas  of 
modem  coal  technology.  The 
Department  of  Energy  will  provide  an 
estimated  $75,000  of  the  proposed 
$135,000  budget  to  perform  the  literary 
searches,  data  collection  and  the  report 
preparation. 

SCOPE:  The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.7(b)(2)(i)(B)  that  a  noncompetitive 
award  based  on  the  application 
submitted  by  the  National  Coal 
Association  is  in  the  public  interest. 
This  grant  will  bring  together,  in  a 
single  report,  the  many  areas  of  modem 
coal  technologies  and  technological 
innovations  including:  exploration, 
mining,  coal  cleaning,  preparation, 
reclam.ation,  environmental  protection, 
transportation  and  combustion.  The 
anticipated  period  of  performance  for 
this  grant  is  nine  months  from  the 
effective  date  of  award 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 

Placement  and  Administration,  Attn: 

Stanley  T.  Colt,  HR-531.21.  1000 

Independence  Avenue  SW., 

Washington,  DC  20585. 

Arnold  A.  G)erstad, 

Acting  Director.  Headquarters  Operations 

Division  "B"  Office  of  Placement  and 

Administration. 

[PR  Doc.  94-5989  Filed  3-14-94:  845  am) 
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Morgantown  Energy  Technology 
Center  Financial  Assistance  Award; 
Grant 

AGENC:  U  S.  Department  of  Energy 

(DO£j 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.7(b)(2)(i) 
Criteria  (S),  the  EXDE,  MorgantoMvn 
Energy  Technology-  Center  (METC)  gives 
notice  of  its  plan  to  award  a  Granl  to  the 
Texas  AiM  University-Kingsville  of 
Texas.  Department  of  Chemical  and 
Natural  Gas  Engineering.  Campus  Box 
193,  KJnssville,  TX  78363,  in  the 
amount  of  approximate] y  $155,000. 
including  cost-sharing  of  S30.000,  and 
will  be  comprised  of  two  (2),  twelve  (12) 
month  budget  penods 

FOR  f  URTMEfl  INPOWKUTKDN  CONTACT: 
Beverly  J  Harj^-si,  1-07.  U.S. 
Deparmenl  of  Enerpy.  MorgantowTi 
Energy,-  Techno togy  Center,  P.O.  Box 
880.  Morgantowc,  West  Virginia  26507- 
0880.  Telephone:  (304)  291-4089. 
Procirezjient  Request  No.  21- 
94MC3 1162.000. 

SUPPLEMENTaPY  INFORMATION:  The 
peuiiir^g  award  is  based  on  an 
unsolicited  application  for  work  being 
or  would  be  conducted  by  the  applicant 
using  its  own  resources  or  those 
donated  or  provided  by  third  parties; 
however,  DOE  support  of  that  activity 
would  erj^r;cB  the  public  benefits  to  be 
derived  and  DOE  knou-s  of  no  other 
entity  which  is  condwrtmg  or  is 
planning  to  cficduct  such  and  activity. 
The  Graat  award  is  to  provide  financial 
assistance  to  the  university  to  advance 
the  technotogy  and  impro\"e  the 
economics  of  the  commercial  iron-based 
chelate  processes  such  as  UD-CAT  and 
Sulferox  processes  -utilizing  biologically 
enhanced  r«<nadation  of  the  redox 
solutions  used  m  these  processes.  By 
providing  financiaJ  support,  the  public 
benefits  of  the  proposed  natural  gas 
processing  technology  are  the  potential 
of  increased  capacity,  increased 
efficiency,  and  reduced  equipment  size 
in  natural  gas  processing.  If  technology- 
is  successful,  it  is  expected  that  the  U.S. 
shall  have  more  natural  gas  available  by 
expanding  the  resource  base  from  which 
natural  gas  car.  be  economically 
reco\-ered  and  by  reducing  the  cost  for 
processing,  thereby,  yielding  a 
substitute  for  imported  oil  and  m 
helping  to  stabilize  our  energy  supply. 


Issued  in  Washington.  DC,  March  7,  1994. 
Louie  L.  Calaway, 

Director.  Acquisjtjon  and  Assiata nee  Division. 
Morgantom}  Energy-Technology  Center. 
IFR  Doc.  94-5988  Filed  3-14-94:  8:45  am) 

BILLING  CODE  64S4-01-M 


Federal  Energy  P^ulatory 
Commisston 

[Docket  No.  ftf>92 -,237-01 1] 

Alatjama-Terinessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

.March  9.  1994. 

Take  notice  that  on  March  2,  1994. 
Alabama-Tennessee  Ndt'^iral  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  Fourth  Revised  Sheet  No.  4,  in  order 
to  conform  its  tariff  with  the  settlement 
approved  by  the  Commission  in  its 
letter  order  issued  onT3ecember  30, 
1993  in  this  proceeding.  Alabam.a- 
Tennessee  proposes  that  the  tariff  sheet 
be  made  efiecti-i'e  as  of  October  1, 1993. 

Alabama-Tennessee  has  requested 
such  waiver  of  the  Commission's 
regulations  as  ir.=y  be  necessarv  to 
accept  and  approve  its  filing  as 
proposed. 

AJabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  the 
Alabama-Tennessee's  junsdictional 
customers  and  interested  pubhc  bodies 
as  well  as  all  the  parties  shown  on  the 
Commission's  ofTicial  service  list 
established  in  this  proceeding. 

Any  person  desinng  to  protest  said 
filing  should  fiie  a  protest  v\ith  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capiio!  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  385.211  cf  the  Commission's  Rules 
and  Regulations  All  such  protests 
should  be  filed  en  or  before  March  16^ 
1994.  Protests  will  be  considered  by  the 
Commission  in  delermiiung  the 
appropriate  action  to  be  taken  but  -will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Copies  of  this  fihng  are 
on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Linwood  A.  Watsoa.  U-^ 
Arting  Secretary: 
IFR  Doc  94-5956f  iled  3-14-94;  8:45  am] 

BILLING  CODE  CTIT-CVM 


[Docket  fJo.  RPS4-1 1 S-002] 

Algonquin  Gas  Trafismission  Co.; 
Proposed  C>iarvges  in  FERC  Gas  Tarrff 

.March  9,  1994. 

Take  notice  that  on  March  2,  1994, 
Algonquin  Gas  Transmission  Company 


(Algonquin),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  tariff 
sheets: 

Second  Rev-ised  Sheet  No.  98 
Second  Revised  Sheet  No.  705 

The  proposed  effective  date  of  the 
tariff  sheets  is  February  1. 1994. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Letter 
Order  issued  in  this  docket  on  February 
18,  1994,  concerning  the  ilo-wthrough  of 
upstream  AccoLmt  No-  858  transition 
costs. 

Algonquin  states  that  copies  c>f  this 
fihng  were  served  upon  edch  affected 
party  and  interested  state  commissions 
and  parties  on  the  sen'ice  lisi  ui  Docket 
No.  RP94-3 15-000. 

Any  person  desirir.g  to  p.-ot=-st  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211.  A!)  such  protests 
should  be  filed  on  or  before  March  16, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  s^;^v-e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  tiiis  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LLnwood  A.  Watsun,  Jr.. 
Acting  Sffcrctcir^' 
IFR  Doc  94-?q55  Filed  3-U-94;«:45  amj 

BILLING  CODE  €-':-Oi-*l 


[Docket  No.  PR54-7-C00] 

Associated  Loijisiana  intrastate  Pipe 
Line  Company;  Petition  tor  Rate 
Approval 

March  9,  1994 

Take  notice  that  on  February  28,  1994, 
.'\ssociated  Louisiana  Intrastate  Pipe 
Line  Compauv  (.,\LIP)  filed  pursuant  to 
§  284.123(b)(2|  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  a  rate  of  $0.2109 
per  MMBtu.  plus  0.5%  of  in-kind  fuel 
reimbursement,  for  transportation 
services  performed  under  section 
311(a)(2)  of  the  Natural  Gas  Policv  Aa 
of  1978(NGPA). 

ALIP  states  that  it  is  an  intrastate 
pipeline  withm  the  meaning  cf  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  inlra^ilate  pipeline  system  in 
the  State  of  Louisiana.  ALIP  states  that 
it  purchased  the  42-mile  "Mmden- 
Terryville"  lateral  from  Gulf  Stales 
Pipeline  Company,  an  uitraslate 
pipeline,  effective  March  1, 1994.  This 
lateral  comprises  the  facilities  for  which 
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transportation  rates  are  at  issue  in  this 
docket.  ALIP  proposes  an  effective  date 
of  March  1.  1994. 

Pursuant  to  §284. 123(b)(2)(ii),  if  the 
Conunission  does  not  act  within  150 
days  of  the  fJing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may.  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  wxitten 
comments  and  for  the  oral  presentation 
of  views,  data,  and  £irgujnents. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  Ail  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  March  24.  1994.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Liawood  A.  U'atsca,  Jr., 
Acting  Secretary: 
[FR  Doc.  94-5962  Filed  3-14-94;  8:45  am] 

8ILUNG  COOE  BTIT-OI-II 

[Docket  No.  RP91-161-013] 

Columbia  Cias  Transmission  Corp.; 
Report  of  Refund 

March  9.  1994. 

Take  notice  that  on  November  23, 
1993,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
to  Refund  Report  of  $146,272,178.43  in 
refunds  Columbia  made  to  certain 
jurisdictional  sales  and  transportation 
customers  on  October  25,  1993,  for  the 
period  December  1,  1991  through 
September  30.  1993.  Columbia  states 
that  the  refunds  are  in  accordance  with 
Article  1.  Section  E  of  the  Joint  Offer  of 
Settlement  (Settlement)  that  it  and 
Columbia  Gulf  Transmission  Company 
submitted  to  the  Commission  on 
November  9,  1992.  On  April  2.  1993, 
and  September  29,  1993,  the 
Commission  issued  orders  in  Docket  No. 
RP91-161,  et  al..  approving  the 
Settlement.  Columbia  states  that  the 
refunds  including  interest  computed  in 
accordance  with  §  154.67(c)(2)  of  the 
Commission's  regulations. 

Additionally.  Columbia  states  a  rate 
adjustment  is  included  in  this  refund  for 
interruptibie  transportation  customers 
who  used  this  service  during  May  and 
June  1993  business  months.  Columbia 
states  that  the  winter  period  instead  of 


summer  period  TCR.\  component  of  the 
ITS  rate  was  billed  due  to  a 
typographical  error  on  an  accepted  tariff 
sheet.  Columbia  states  that  the  corrected 
ITS  rate  has  been  used  in  determining 
refunds  for  these  two  months,  thus 
correcting  this  error. 

Columbia  states  that  a  copy  of  the 
detail  of  each  customer's  refund 
calculation  has  been  mailed  to  each 
respective  customer  and  a  copy  of  the 
Refund  Report  to  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Corfimission. 
825  North  Capitol  SUBCt.NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.2 11  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  March  16.  1994.  Protests  will  be 
considered  by  the  Comm.ission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  ]t.. 
Acting  Secretary 
[FR  Doc,  94-5953  Filed  3-14-94;  8:45  am) 

BILUNG  COO€  C71T-01-M 


[Docket  No.  RP91-15CM515) 

Columbia  Gulf  Transmission  Co.; 
Report  of  Refund 

March  9,  1994 

Take  notice  that  on  November  23. 
1993,  Columbia  Gulf  Transmission 
Com.pany  (Colun^jbia)  tendered  for  fifing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Refund 
Report  of  $16,990,440.84  in  refunds 
Columbia  made  to  certain  jurisdictional 
transportation  customers  on  October  25, 
1993,  for  the  period  December  1,  1991 
through  September  30,  1993.  Columbia 
states  that  the  refunds  are  in  accordance 
with  Article  I,  Section  E  of  the  Joint 
Offer  of  Settlement  (Settlement)  that  it 
and  Columbia  Gas  Transmission 
Corporation  submitted  to  the 
Commission  on  November  9, 1992.  On 
April  2, 1993,  and  September  29,  1993, 
the  Commission  issued  orders  in  Docket 
No.  RP91-160  et  a!.,  approving  the 
Settlement.  Columbia  states  that  the 
refunds  including  interest  computed  in 
accordance  with  §  154.67(c)(2)  of  the 
Commission's  regulations. 

Columbia  states  that  a  copy  of  the 
detail  of  each  customer's  refund 
calculation  has  been  mailed  to  each 
respective  customer  and  a  copy  of  the 


Refimd  Report  to  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NT.. 
Washington.  DC  20426.  in  accordance 
with  18  CFR  385.21 1  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  March  16, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  }r.. 
Acting  Secretary. 
jFR  Doc  94-5952  Filed  3-1*-94;  8:45  am) 

BILLING  CODE  e717-01-M 


(Docket  No.  RP93-187-C06] 

Equitrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

March  9.  1994. 

Take  notice  that  on  March  1.  1994. 
Equitrans,  Inc.  (Equitrans)  filed  a 
motion  to  place  its  suspended  rates  in 
this  proceeding  into  effect  on  March  1, 
1994,  and  it  tendered  for  filing  revised 
tariff  sheets  to  its  FERC  Gas  Tariff  hsted 
in  Appendices  A  and  B  to  the  fihng. 

Equitrans  states  that  the  tariff  filing  is 
being  made  in  accordance  with  the 
Commission's  Order  issued  September 
30, 1993  in  these  proceedings.  Section 
4  of  the  Natural  Gas  Act,  and  §  154.67(a) 
of  the  Commission's  Regulations. 
Equitrans  states  that  the  sheets  listed  in 
appendix  A  to  the  filing  are  those  sheets 
which  were  included  in  Equitrans" 
September  2.  1993,  fihng  in  Docket  No. 
RP93-187-O00,  and  which  Equitrans  is 
moving  to  place  into  effect  on  March  1 
without  any  modification.  Equitrans 
states  that  the  sheets  fisted  in  appendix 
B  to  the  fihng  have  been  modified  to 
comply  with  the  directives  of  the 
Commission's  September  30,  1993, 
Order  in  this  proceeding. 

Equitrans  requests  waiver  of  any 
applicable  notice  or  other  provisions  of 
the  Commission's  Regulations  to  accept 
the  tariff  sheets  as  proposed. 

Equitrans  states  that  copies  of  this 
filing  were  served  by  the  Company  upon 
each  of  its  jurisdictional  customers, 
interested  state  commissions  and  to 
each  of  the  parties  set  forth  on  the 
Official  Services  List  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
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825  North  Capitol  Street.  NE. 
Washington,  DC  20426,  in  accordance 
v\-ith  §385.211  of  the  Commission  Rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
March  16.1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pubUc  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-5954  Filed  3-14-94;  8;45  am] 

BILUNG  CODE  8717-Ot-M 


[Docket  No.  TM94-1 -11 7-002] 

KN  Wallenberg  Transmission  Limited 
Liability  Co.;  Report  of  Refund 

March  9.  1994. 

Take  notice  that  on  March  2, 1994  K 
N  Wattenberg  Transmission  Limited 
Liability  Company  (K  N  Wattenberg) 
tendered  for  fiUng  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  report  detailing  K  N 
VVattenberg's  refund  of  ACA  surcharges 
pursuant  to  the  Commission's  letter 
order  dated  January  21,  1994  in  Docket 
No.  TM94-1-1 17-000.  The  report  states 
that  refunds  totalling  $110,725.75. 
including  interest,  were  disbursed  by  K 
N  Wattenberg  to  its  customers  on 
February  18,  1994. 

K  N  Wattenberg  states  that  the  refund 
report  was  served  on  its  jurisdictional 
customers  and  interested  state 
commissions. 

.Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NT., 
Washington,  DC  20426,  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385  211.  All  such  protests  should  be 
filed  on  or  before  March  16,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 

IFR  Doc  94-5959  Filed  3-14-94,  845  am) 
BILLING  CODE  6717-01-M 


[Docket  No  PR94-8-000] 

Louisiana  Intrastate  Gas  Company 
L.L.C.;  Petition  for  Rate  Approval 

March  9,  1994. 

Take  notice  that  on  March  1,  1994, 
Louisiana  Intrastate  Gas  Company  LLC. 
(LIG)  filed  pursuant  to  §  284.123(b)(2)  of 
the  Commission's  regulations,  a  petition 
for  rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  rate  of  S0.2465  per  MMBtu, 
plus  up  to  3.0%  for  fuel  and  gas  lost,  for 
transportation  services  performed  under 
section  311(a)(2)  of  the  Natural  Gas 
Pohcy  Act  of  1978  (NGPA).  LIG  notes 
that  this  rate  also  includes  costs  and 
volumes  associated  with  the  Eloi  Bay 
facilities,  and  that  the  system-wide  rate 
will  apply  to  service  through  such 
facilities. 

LIG  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  LIG  proposes  an 
effective  date  of  March  1,  1994. 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  March  24.  1994.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-5963  Filed  3-14-94:  8:45  am] 
BILUNQ  C00€  8717-01-*! 


[Docket  No.  TM94-7-59-000) 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

March  9,  1994. 

Take  notice  that  on  March  4,  1994, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  1  Revised  Seventh 


Revised  Sheet  No.  53,  with  an  effective 
date  of  March  1,  1994. 

Northern  states  that  it  filed  1  Revised 
Seventh  Revised  Sheet  No.  53  to 
establish  the  February  1994  Index  Price 
for  determining  the  dollar/volume 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  16,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serv  e  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-5960  Filed  3-14-94;  8:45  am) 

BILUNQ  CODE  $717-01-*! 

[Docket  No.  RP94-1 63-000) 

Northwest  Pipeline  Co.;  Petition  for 
Limited  Waiver  of  Tariff 

.March  9.  1994. 

Take  notice  that  on  March  1,  1994, 
Northwest  PipeUne  Company 
(Northwest)  petitions  the  Commission 
for  a  limited  waiver  of  the  Commission's 
first-come,  first-served  policy  as 
reflected  in  section  1  of  the  Nortlivvest's 
TI-1  Rate  Schedule  and  in  the  Priority 
Date  provisions  in  Section  12  of  the 
General  Terms  and  Conditions  in  Third 
Revised  Volume  No.  1  of  Northwest 
FERC  Gas  Tariff. 

Northwest  states  that  it  is  seeking 
waiver  of  the  Commission's  first-come, 
first  served  policy  in  order  to  allow  the 
receipt  and  delivery  point  priority  of 
service  dates  previously  held  by 
Washington  Energy  Exploration,  Inc. 
(Washington  Elxploration)  under  an 
Interruptible  Transportation  .Agreement 
to  be  retained  by  Washington 
Exploration's  Marketing  affiliate  and 
assignee,  Washington  Energy  Marketing, 
Inc.  (Washington  Marketing). 

Northwest  states  that  providing  the 
subject  interruptible  transportation 
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service  for  Washington  Marketing, 
instead  of  Washington  Exploration, 
simply  places  the  transportation  rights 
in  the  control  of  the  marketer  which  has 
been  supplying  the  gas  to  various 
distribution  companies  and  end  users 
under  the  Transportation  Agreement. 
Northwest  states  that  retaining  the 
priority  dates  established  for  service  on 
behalf  of  Washington  Exploration  vrill 
ensure  that  the  subject  gas.  now 
transported  on-behalf  of  Washington 
Exploration's  marketing  affiliate,  will 
properly  continue  to  have  priority  over 
later  requests  for  transportation  service 
on  Northwest's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission,  825 
North'Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  16,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watsoo,  Jr., 
Acting  Secretary. 

IFR  Doc  94-5957  Filed  3-14-94;  8:45  am] 
BILUNC  CODE  (TIT-OI-M 


[Docket  No.  PR94-6-000] 

Red  River  Pipeline,  L.P.;  Petition  for 
Rate  Approvai 

March  9, 1994. 

Take  notice  that  on  February  28,  1994, 
Red  River  Pipeline,  LP.  (Red  River) 
filed  pursuant  to  §  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  rate  of  $0.1925  per  Mcf.  plus 
fuel  and  gas  lost,  for  transportation 
services  performed  under  section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  19;8(NGPA). 

Red  River  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  tntrastate  pipeline  system  in 
the  State  of  Texas.  Red  River  proposes 
an  effective  date  of  February  28, 1994. 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 


in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  m  accordance  with 
§§  385  211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures  All  motions  must  be  filed 
with  the  Secretarj-  of  the  Commission 
on  or  before  March  24,  1994.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Linwood  A.  Watson,  fr., 
.Bering  Seavtcry: 

IFR  Doc.  94-5961  Filed  3-14-14:  8:45  am] 
BILUNC  CODE  6717-01-M 


[Docket  No.  RP94-1 72-000] 

Wiliams  Natural  Gas  Co.;  Proposed 
Deferral  of  Fuel  Reimbursement  Filing 

March  9, 1994 

Take  notice  that  on  March  4,  1994, 
Wilhams  Natural  Gas  Company  (WNG) 
filed  a  proposal  to  defer  the  annual  fuel 
reimbursement  percentage  filing  until 
March  1, 1995,  and  to  base  such  filing 
on  actual  experience  for  the  15-month 
period  October  1, 1993  through 
December  31, 1994.  WNG  proposes  to 
continue  to  utilize  the  fuel  and  loss 
reimbursement  percentages  developed 
in  its  current  rate  case  in  Docket  No. 
RP93-109-000  until  April  1. 1995. 

WNG  states  that  it  would  be 
appropriate  to  defer  its  filing  because 
WNG  has  had  only  three  months  of 
actual  operating  experience  and  data  in 
a  transportation-only  environment  and  a 
full  storage  injectiori/withdrawal  cycle 
will  not  be  completed  until  October  31 . 
1994.  WNG  further  states  that  because 
only  three  months  of  data  are  available, 
the  annual  fuel  reimbursement 
calculation  and  comparison 
contemplated  by  its  tariff  cannot  be 
accurately  performed  at  this  time. 

WNG  states  that  a  copy  of  this  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  March  16,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  wdth  the  Commission  and  are 
available  for  pubbc  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  (r.. 
Acting  Secretary. 
[FR  Doc.  94-5958  Filed  3-14-94;  8.45  am) 

eiLLING  CODE  <717-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and  Appeals 
Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $14,912.58  (plus 
accrued  interest)  obtained  by  the  DOE 
under  the  terms  of  Remedial  Orders 
issued  to  Pete  Aljian  Che\Ton  and  Shaw 
&  99  Chevron.  The  money  is  being  held 
in  escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
DOE's  Economic  Regulatory 
Administration, 

DATE  AND  ADDRESS;  Applications  for 
Refund  from  the  remedial  order  funds 
must  be  filed  in  duplicate  and  must  be 
postmarked  no  later  than  June  13, 1994. 
All  Applications  should  refer  to  either 
Case  Number  LEF-0089  or  LEF-O090 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SVV.. 
Washington.  DC  20585,  (202)  586-2860. 
SUPP1.EMENTARY  INFORI^TJON:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
forth  below  The  Decision  relates  to 
Remedial  Orders  issued  to  Pete  Aljian 
Chevron  (Aljian)  and  Shaw  k  99 
Chevron  (Shaw),  two  motor  gasoline 
retail  outlets  located  in  Castro  Valley 
and  Fresno,  California,  respectively.  The 
Remedial  Orders  found  that  the  firms 
had  committed  pricing  violations  in 
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their  sales  of  motor  gasoline  during  the 
periods  of  December  15,  1979  through 
May  28,  1980,  and  December  15.  1979 
through  July  7,  1980,  respectively. 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the  EXDE 
has  formulated  to  distribute  funds 
remitted  by  Aljian  and  Shaw  and  being 
held  in  escrow.  The  OHA  has  decided 
to  accept  Applications  for  Refund  from 
individuals  that  purchased  motor 
gasoline  from  Aljian  or  Shaw  during  the 
respective  audit  periods.  Each  claimant 
will  be  required  to  submit  a  listing  of  its 
monthly  purchases  from  Aljian  and 
Shaw.  The  specific  information  required 
in  an  Application  for  Refund  is  set  forth 
in  the  following  Decision  and  Order. 
Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
duplicate  and  postmarked  no  later  than 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register. 

Dated;  March  8,  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

March  8.  1994. 

Names  of  Firms:  Pete  Aljian  Chevron 
Shaw  *  99  ChevTon 
Date  of  Filing:  July  20.  1993 
Case  Numbers:  LEF-0089,  LEF-0090. 
In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  part  205,  subpart  V,  the 
Economic  Regulatory  Administration  (ERA) 
of  the  Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of  Special 
Refund  FYocedures  with  the  Office  of 
Hearings  and  Appeals  (OHA).  to  distribute 
the  funds  which  Pete  Aljian  Chevron  (Aljian) 
and  Shaw  &  99  Che\Ton  (Shaw)  remitted  to 
the  DOE  pursuant  to  a  May  3,  1982  Remedial 
Order  Decision. 

I.  Background 

During  the  periods  relevant  to  this 
proceeding.  Aljian  and  Shaw  operated 
ChevTon-branded  retail  service  stations 
located  in  Castro  Valley,  and  Fresno, 
California,  respectively.  In  1980.  the  ERA 
audited  the  pricing  practices  of  the  two 
retailers  and.  as  a  result  of  those  audits, 
issued  Proposed  Remedial  Orders  (PROs)  to 
the  two  firms.  The  PROs  alleged  that  Aljian, 
during  the  period  December  15, 1979  through 
May  28.  1980,  and  Shaw,  during  the  period 
December  15,  1979  through  July  7,  1980,  sold 
rr.otor  gasoline  at  prices  in  excess  of  their 
maximum  lawful  selling  prices,  in  violation 
of  the  Federal  petroleum  price  regulations  at 
10  CFR  212  93(aK2).  After  considering  the 
firms'  objections  to  the  PROs,  the  DOE 
amended  the  remedial  provisions  of  the 
PROs  and  issued  a  final  consolidated 
Remedial  Order  Decision  on  May  3. 1982,  to 


five  retailers,  including  Aljian  and  Shaw. 
Allen  Union.  9  DOE  1  83,028  (1982).  On 
November  22,  1982.  the  Federal  Energy 
Regulatory  Commission  issued  a 
consolidated  Order  affirming  the  Aljian  and 
Shaw  Remedial  Orders.  Gary  Pfister's  Sfobtl 
Service,  21  FERC  |  61,109  (1982).  Aljian  and 
Shaw  have  remitted  to  the  DOE  58,190.51 
and  $6,722.07,  respectively,  in  compliance 
with  the  Remedial  Orders.  The  firms' 
payments  are  currently  being  held  in  separate 
interest-bearing  escrow  accounts  pending 
distribution  by  the  DOE." 

On  December  15,  1993,  we  issued  a 
Proposed  Decision  and  Order  (PD&O)  setting 
forth  a  tentative  plan  for  the  distribution  of 
the  consent  order  funds.  58  FR  67403 
(December  15, 1993).  We  stated  in  the  PD&O 
that  the  basic  purpose  of  a  special  refund 
proceeding  is  to  make  refunds  in  order  to 
remedy  the  effects  of  regulatory  violations.  In 
order  to  effect  restitution  in  this  proceeding, 
we  proposed  to  establish  a  claims  procedure 
whereby  applications  for  refund  would  be 
accepted  from  customers  who  can 
demonstrate  that  they  were  injured  as  a  result 
of  any  alleged  overcharges  made  by  one  of 
the  consent  order  firms  during  the  relevant 
consent  order  period. 

n.  lurisdictioD  and  Authority 

The  subpart  V  regulations  set  forth  general 
guidelines  by  which  the  Office  of  Hearings 
and  Appeals  may  formulate  and  implement 
a  plan  of  distribution  of  funds  received  as  a 
result  of  an  enforcement  proceeding.  The 
DOE  policy  is  to  use  the  subpart  V  process 
to  distribute  such  funds.  For  a  more  detailed 
discussion  of  subpart  V  and  the  authority  of 
the  Office  of  Hearings  and  App>eals  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1936. 15  US  C.  4501  et 
seq.:  Office  of  Enforcement.  9  DOE  ^  82,508 
(1981);  Office  of  Enforcement.  8  DOE 
182.597(1981). 

We  have  considered  the  ERA'S  petition  that 
we  implement  subpart  V  proceedings  with 
respect  to  the  Aljian  and  Shaw  Remedial 
Order  funds  and  have  determined  that  such 
proceedings  are  appropriate.  This  Decision 
and  Order  sets  forth  the  OHA's  plan  to 
distribute  these  funds. 

HI.  Refund  Procedures 

The  PD&O  provided  a  30-day  period  for  the 
submission  of  comments  regarding  our 
profKJsed  refund  procedures.  Since  more 
than  30  days  have  elapsed  and  we  have  not 
received  any  comments  regarding  our 
proposed  refund  procedures,  we  have 
determined  that  those  procedures  should  be 
adopted. 

The  distribution  of  refunds  will  take  place 
in  two  stages.  In  the  first  stage,  refund 
monies  will  be  refunded  to  those  customers 
who  purchased  motor  gasoline  from  one  of 
the  firms  during  the  relevant  audit  period 
and  who  demonstrate  that  they  were  injured 
by  the  overcharges  of  the  applicable  firm. 
Such  purchasers  must  file  claims  and 


'  The  funds  were  held  in  a  non-interesi  bearing 
DOE  suspense  account  until  September  3,  1993, 
when  they  were  transferred  to  separate  escrow 
accounts. 


document  their  purchases  in  order  to  be 
eligible  for  a  refund. 

A.  Calculation  of  Refunds 

As  in  many  prior  special  refund  cases,  we 
will  adopt  certain  presumptions.  First,  we 
will  adopt  a  presumption  that  the 
adjudicated  overcharges  were  dispersed 
equally  in  all  sai«s  of  motor  gasoline  made 
by  each  firm  during  its  audit  f)eriod.  The 
OHA  has  referred  to  this  presumption  in  the 
past  as  a  volumetric  refund  amount. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable  DOE 
procedural  regulations.  Section  205  282(e)  of 
those  regulations  states  that: 

In  establishirg  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions 

10  CFR  205.282(e).  The  presumptions  we 
will  adopt  in  this  case  are  used  to  permit 
claimants  to  participate  in  the  refund  process 
without  incurring  disproportionate  expenses, 
and  to  enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  volumetric  refund  presumption 
assumes  that  the  overcharges  were  spread 
equally  over  all  gallons  of  product  marketed 
by  a  particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations  generally 
requL-ed  a  regulated  firm  to  account  for 
increased  costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  of  a  firm's  pricing 
practices  on  an  individual  purchaser  could 
have  been  greater,  and  any  purchaser  is 
allowed  to  file  a  refund  application  based  on 
a  claim  that  if  suffered  a  disproportionate 
share  of  the  overcharges.  See.  eg.  Amtel, 
Inc..  12  DOE  1  85.073  at  88.233-34  (1984); 
Ssd  Richardson  Carbon  and  GasoUne  Co. I 
Siouxland  Propane  Co..  12  DOE  f  85,054  at 
88,164  (1984). 

In  each  of  the  cases  being  considered  here, 
the  information  available  in  the  ERA  audit 
files  is  insufficient  to  base  refunds  on  the 
amount  each  Individual  customer  was 
overcharged. 2  We  therefore  shall  use  the 
volumetric  method  to  allocate  the  Remedial 
Order  fund  in  each  case.  An  applicant's 
allocable  share  will  be  equal  to  the  number 
of  gallons  purchased  from  Aljian  or  Shaw 
during  the  relevant  audit  period  multiplied 
by  the  f>er  gallon  volumetric  refund  amount. 
In  the  present  case,  the  per  gallon  refund 
amount  for  Aljian  customers  is  SO  0340.  We 
derived  this  figure  by  dividing  the  amount  of 
the  Remedial  Order  funds  remitted  by  Aljian, 
58,190.51,  by  the  240.777  gallons  which  the 
firm  sold  during  the  f>eriod  December  15, 
1979  through  May  28,  1980.  The  per  gallon 
refund  amount  for  Shaw  customers  is 
SO  0202,  which  we  derived  by  dividing  the 


iThe  ERA  audit  files  do  not  identify  any 
customers  of  Aljian  or  Shaw. 
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amount  it  remitted  S6.722.07,  by  the  333,505 
gallons  that  it  sold  during  the  period 
December  15,  1979  through  July  7,  1980.  Any 
firm  that  establishes  its  eligibility  for  a 


refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of  the 
accrued  interest. 

The  relevant  information  for  the  two 
proceedings  is  summarized  below. 


Firm 

Amount 

Audit  penod 

Volumetric 
refund 
amount 

Pete  Aljian  Chevron,  Castro  Valley,  CA 

Shaw  &  99  Chevron  Fresno.  CA 

S8,190.51 
6,722.07 

Decemt)er  15.  1979-May  28,  1980  

SO  0340 

December  15.  1979-July  7,  1980  

0  0202 

B  Presumption  of  Injury 

Since  both  5rms  were  small  retailers,  we 
presume  that  all,  or  virtually  all.  of  their  sales 
were  to  end-users.  In  accordance  with  prior 
Subpart  V  proceedmgs.  we  shall  adopt  the 
presumption  that  an  end-user  (ultimate 
consumer)  of  gasoline  purchased  from  Aljian 
and  Shaw  whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
overcharges  set  forth  in  the  Remedial  Order 
Decision.  See.  e.g.,  Texas  Oil  and  Gas  Corp  , 
12  DOE  1  85,069  at  88.209  (1984).  Unlike 
regulated  firms  in  the  petroleum  industry, 
members  of  this  group  generally  were  not 
subject  to  price  controls  during  the  periods 
covered  by  the  Remedial  Orders,  and  were 
not  required  to  keep  records  which  justified 
selling  price  increases  by  reference  to  cost 
increases.  Consequently,  analysis  of  the 
impact  of  the  overcharges  on  the  final  prices 
of  goods  and  services  produced  by  members 
of  this  group  would  be  beyond  the  scope  of 
the  refund  proceeding.  Id.  Therefore,  end- 
users  of  gasoline  purchased  from  Al)ian  and 
Shaw  need  only  document  their  purchase 
volumes  from  Aljian  and  Shaw  during  the 
applicable  period  covered  by  the  Remedial 
Orders  to  make  a  sufficient  showing  that  they 
were  injured  by  the  overcharges. ^ 

C.  Minimum  Refund  Amount 

We  will  establish  a  minimum  amount  of 
515  for  refund  claims.  We  have  found 
through  our  experience  in  prior  refund  cases 
that  the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than  $15 
outweighs  the  benefits  of  restitution  in  those 
situations.*  See,  e.g..  Uban  Oil  Co.,  9  DOE 
1  82.541  at  85.225  (1982);  see  also  10  CFR 
§  205.286(b). 

D.  Rt'fund  Application  Requirements 

All  Applications  for  Refund  must  be  filed 
in  duplicate  and  must  be  postmarked  no  later 
than  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal  Register. 
A  copy  of  each  Application  will  be  available 
for  public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 
Forrestal  Building.  Room  lE-234,  1000 
Independence  Avenue.  S.W..  Washington. 
DC.  Any  applicant  that  believes  that  its 


Application  contains  confidential 
information  must  so  indicate  on  the  first  page 
of  its  Application  and  submit  two  additional 
copies  of  its  Application  from  which  the 
material  alleged  to  be  confidential  has  been 
deleted,  together  with  a  statement  specifying 
why  the  information  is  alleged  to  be 
privileged  or  confidential.  The  following 
information  should  be  included  in  all 
Applications  for  Refund: 

1.  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number.'  a  statement 
indicating  whether  the  claimant  is  an 
individual,  corporation,  partnership,  sole 
proprietorship,  or  other  business  entity,  the 
name,  title,  and  telephone  number  of  a 
person  to  contact  for  any  additional 
information,  and  the  name  and  address  of  the 
person  who  should  receive  any  refund  check: 

2.  The  applicant's  use  of  gasoline 
purchased  from  Pete  Aljian  Chevron  or  Shaw 
&  99  Chevron:  e.g..  consumer  (end-user), 
retailer,  or  reseller; 

3.  A  monthly  purchase  schedule  covering 
the  period  December  15.  1979  through  May 
28.  1980.  for  Al]ian  and  December  15,  1979 
through  July  7,  1980  for  Shaw.  The  applicant 
should  specif)'  the  source  of  this  gallonage 
information; 

4.  A  statement  as  to  whether  the  applicant 
or  a  related  firm  has  filed,  or  has  authorized 
any  individual  to  file  on  its  behalf,  any  other 
application  in  the  Aljian  or  Shaw  refund 
proceedings.  If  so.  an  explanation  of  the 
circumstances  of  the  other  filing  or 
authorization  should  be  submitted; 

5.  If  the  applicant  is  or  was  in  any  way 
affiliated  with  Aljian  or  Shaw,  it  should 
explain  this  affiliation,  including  the  time 
period  in  which  it  was  affiliated; 

6.  A  statement  as  to  whether  the  ownership 
of  the  applicant's  firm  changed  during  or 


'If  a  reseller  or  retailer  should  file  a  refund 
application  in  this  proceeding,  we  will  utilize  the 
standards  and  appropriate  presumptions 
established  in  previous  refined  product  refund 
proceedings.  See,  e^  ,  Shell  Oil  Co.,  18  DOE 
185.492  8188.799  11989). 

•In  order  to  be  eligible  for  the  minimum  refund. 
applicants  in  the  Aljian  and  Shaw  proceedings  will 
have  to  have  purchased  during  the  relevant  audit 
period  442  and  743  gallons,  respectively. 


'  L'nder  the  Privacy  Act  of  1974.  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  C.F.R.  Part  205.  Subpart 
V.  The  information  may  be  shared  with  other 
Federal  agencies  for  statistical,  auditing  or 
archiving  purposes,  and  with  law  enforcement 
agencies  when  they  are  investigating  a  potential 
violation  of  ci\  il  or  cri.minal  law.  Unless  an 
applicant  claims  confidentiality,  this  information 
will  be  available  to  the  public  in  the  Public 
Reference  Room  of  the  Office  of  Hearings  and 
Appeals. 


since  the  refund  period.  If  an  ownership 
change  occurred,  the  applicant  should  list 
the  names,  addresses,  and  telephone 
numbers  of  any  prior  or  subsequent  owners. 
The  applicant  should  also  provide  copies  of 
any  relevant  Purchase  and  Sale  Agreements, 
if  available.  If  such  written  documents  are 
not  available,  the  applicant  should  submit  a 
description  of  the  ownership  change, 
including  the  year  of  the  sale  and  the  type 
of  sale  (e.g..  sale  of  corporate  stock,  or  sale 
of  company  assets); 

7.  A  statement  as  to  whether  the  applicant 
has  ever  been  a  party  in  a  DOE  enforcement 
action  or  a  private  Section  210  action.  If  so. 
an  explanation  of  the  case  and  copies  of 
relevant  documents  should  also  be  provided. 

8.  The  statement  set  forth  below  signed  by 
the  individual  applicant  or  a  responsible 
official  of  the  firm  filing  the  refund 
application: 

I  swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
infonnation  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001.  I  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  Applications  should  be  either  typed  or 
printed  and  clearly  labelled  "Aljian  Special 
Refund  Proceeding,  Case  No.  LEF-0089"  or 
"Shaw  Special  Refund  Proceeding,  Case  No. 
LEIF-0090."  Applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals.  Department 
of  Energy.  1000  Independence  Avenue.  SW.. 
Washington,  DC  20585. 

£.  Distribution  of  Funds  Remaining  After 
First  Stage 

Any  funds  that  remain  after  all  first  stage 
claims  have  been  decided  shall  be  distributed 
in  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15  U.S.C. 
4501-07.  PODRA  requires  that  the  Secretary 
of  Energy  determine  annually  the  amount  of 
oil  overcharge  funds  that  will  not  be  required 
to  refund  monies  to  injured  parties  in 
Subpart  V  proceedings  and  make  those  funds 
available  to  state  governments  for  use  in  four 
energy  conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to  the 
OHA.  and  any  portion  of  the  Aljian  and 
Shaw  Remedial  Order  funds  that  'he  OHA 
determines  will  not  be  needed  to  effect  direct 
restitution  to  injured  customers  will  be 
distributed  in  accordance  with  the  provisions 
of  PODRA. 
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It  Is  Tnerefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by  Pete 
Aliiaa  Che%Ton  and  Shaw  &  99  Che>Ton  will 
be  distributed  in  accordance  with  the 
fon^going  Decision. 

U>  All  Applications  must  be  postmarked 
no  later  than  90  days  af^er  publicatioD  of  this 
Decision  and  Order  in  the  Federal  Register 

Dated  March  a,  1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  94-5990  Filed  J-14-W;  8:45  am  J 
Bn.Lma  com  »«m~0'V« 


Proposed  impiementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  fsiotice  of  proposed 
iinplerr.pntation  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  lh«  Department  of 
Energy  (DOE)  announces  the  proposed 
procediires  for  disbursement  of  a  total  of 
$38^14.98,  plus  accrued  Interest.  In 
refintKi  petroleum  overcharges  obtained 
by  the  DOE  under  the  terms  of  a 
Remedial  Order  issued  to  County  Fuel 
Company.  Inc..  Case  Ncv.  LEF-0061.  The 
OHA  haa  tentatively  determined  thai  the 
funds  Kill  be  distributed  in  accordance 
with  the  pnr.Tsion  of  10  CFR  part  205. 
subpart  V  and  15  U.S  C  4501,  the 
Petroleum  Overcharge  Distribution  and 
Restiturion  Act  (PODRA). 
DATE  AND  AODflESS;  Comments  must  be 
filed  In  duplicate  on  or  before  April  14, 
1994  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
D*>pArTmenf  of  Energy.  1000 
Indepf  ndencfl  .'^^'enue  SW,  Washington, 
DC  20585.  Ail  comments  should  display 
a  r'jfeience  to  C^.s*:  Namb*".!  LEF-0061. 
FOR  FURTHen  fHfOfmAVOH  contact: 
Janet  R.  H  Fishman,  Staff  Attorney. 
Office  of  Hearings  and  Appeals,  lOOO 
Iniippendence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-2400, 
SUPPtEMENTAflY  INFO«MATK)H:  In 
accordance  with  10  CFR  205.282fb), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
t^ntntively  formulated  to  distribute  to 
eligible  claimants  538.214.98.  plus 
acrrued  intpr»>t,  obtained  by  the  DOE 
under  t.^fl  terrr.j  of  a  Remedial  Order 
that  the  DOE  issued  to  County  Fuel 
Company,  inc..  on  May  7,  1984.  Under 
the  Remedial  Order,  Count)  Fuel 
Company,  Inc.,  was  found  to  have 
violated  the  federal  petroletim  pnce  and 
allocation  regulations  invoking  the  sa)e 


of  motor  gasoline  during  the  relevant 
audit  period. 

The  OHA  has  proposed  to  distribute 
the  Remedial  Order  fund  in  a  two  stage 
refund  proceeding.  Purchasers  of  motor 
gasoline  from  County  Fuel  Company, 
fnc.  will  have  an  opportunity  to  submit 
refund  applications  in  the  first  stage. 
Refunds  will  be  granted  to  appncants 
who  satisfactorily  demonstrate  they 
%vere  injured  by  the  pricing  violations 
and  who  document  the  volume  of  motor 
gasoline  they  purchased  from  County 
Fuel  Company.  Inc..  during  the  rele^^ant 
audit  period.  In  the  event  that  money 
remains  after  all  first  stage  claims  have 
been  disposed  of,  the  remaining  hinds 
will  be  disbursed  in  accordance  vsith 
the  provisions  of  15  U  S.C  4501.  the 
Petroieum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODR\^ 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requesteKi  to 
forward  two  copies  of  their  submissions, 
within  30  days  of  pubhcat ion  of  this 
notice  in  the  Federal  Register,  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  Comments  so  received,  v^ill  be 
made  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m.. 
Monday  through  Fnday.  except  federal 
hohdays,  in  the  Public  Reference  Room 
lE-234.  1000  Independence  Avenue. 
SW..  Washington.  EX:  20585. 

Dated:  March  3.  1994. 
Geor^  B.  Bmnay, 

Director.  Office  ofHt^rirgf  and  Appenis. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Impksmentorion  of  Special  Rf  fund 
Procfdures 

March  8.  19«»4. 

Name  of  Petttiooer.  County  Fu«l  Compaay. 

iQC 

Dafe  of  Filing  .Vlarcb  6. 199a 
Case  Number.  LEF-0061- 

On  March  6. 1990,  the  Economic 
Regulatory  .^dminjstrahon  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a  petition 
with  the  Office  of  Hearings  and  Appeals 
(OHA).  requesting  that  the  OHA  fonnuiata 
and  impisment  procedures  for  distributing 
funds  obtained  through  the  settlemi^nf  of 
enforceraeot  proceedings  involving  County 
Fuel  Company.  Inc.  (County),  pursuant  to  lO 
CrH  part  20.S.  subpart  V.  This  Proposed 
DecisioD  sets  forth  the  OHA's  fentatrve  plan 
for  distributing  the<e  funds  to  qualified 
refund  applicants.  Since  the  procedures  s»jt 
forth  in  this  Decision  are  in  proposed  forn. 
no  .-efund  applications  should  be  filed  at  this 
lime.  A  final  detenairiation  will  be  issued  *t 
a  later  date  announcing  that  the  filing  of 
County  refuad  applications  is  suthonzed 

I.  Background 

Cxjunty  was  a  '"r<5s«Her-reteller''  of"  ntfir,^ 
petroleum  products  as  that  term  was  definwJ 


in  10  CFF  212.31  a.->d  was  located  in 
Ba!tL-i5ore,  Maryland.  On  May  24.  1982.  the 
DOE  issiied  a  Proposed  Remedial  Order 
(PRO)  to  County  alleging  that  the  firm 
violated  the  Mandatory  Petroleum  Price 
Regulations  by  overcharging  its  retail 
customers  in  its  sales  of  motor  gasoline  at  the 
wholesale  and  retail  levels  between  March  1, 
1979.  through  March  18,  193a  The  PRO 
ordered  County  to  refund  the  full  amount  of 
the  alleged  violations.  Si 97  JOS  49.  plus 
interest,  to  the  United  States  Treasury. 

Counry  filed  a  Statement  of  Objections  to 
the  PRO  on  August  23.  1982  On  October  12. 
1982.  the  ER.A  filed  its  Response  To  County's 
Statement  of  Objections.  As  requested  by 
County,  a  bea.-ing  for  the  purpc^e  of  oral 
argument  was  held  on  December  22. 1963.  la 
the  £nal  Remedial  Order  issued  on  May  7, 
1984.  County's  Statement  of  Objections  v*fis 
denied,  and  th»  PRO  was  issued  as  a  f.nal 
Remedial  Order  with  one  .Tfodificstica  The 
Remedial  Order  directed  that  the 
overcharges,  plus  interest  be  remitted  to  the 
DOE  for  deposit  into  an  inte.-est-bearinj? 
escrow  account  pendlns  ul»irr.at8  distribution 
through  a  special  refuad  proceeding.  County 
Fuel  Corr.panv.  Inc  .  12  DOE  1  83.007  I19&4V 

The  Rflmediai  Order  w-as  affirmed  bv'  irm 
Federal  Energy  Regulatory  Commissiot>  on 
August  23.  laas.  Counr,  Fijet  Company.  Ire  , 
32  FERC1  61  JOl  (1985).  The  Temporar/ 
Eraergeocy  Court  of  Appeal*  fTECA)  effirmed 
the  derision  on  August  12.  1987  Courty  Fu^l 
Company,  tnc  v  Drfpanm^nt  of  Energy.  3 
Fed  Energy  Guideline  f  26.5^  fTemp. 
Emer  Cl  App  1967), 

Howtfver,  County  had  filed  for  bankruptcy 
on  July  ft.  l-^l  Following  t.he  TECA 
decision,  the  DOE's  claim  as  an  unsecan-d 
creditor  was  aik)wt-d  by  the  bankruptcy  cnurf 
in  the  a.Tiour.f  of  S 2 54. 766. 4 9.  inrhxiiag 
interest.  In  re;  County  Fxifl  Company,  tnc  , 
No.  81-2-2208-L  (D.  Md.  1986).  Und*T  the 
.S«*cond  Amended  Plan  of  Reorganization, 
unsecured  creditors  were  paid  15  percent  of 
the  allowed  claim  in  cash  or  100  pe.Tent  of 
the  claim  in  common  stock  On  August  2'i, 
1988.  County  delivered  a  check  in  the 
amount  of  $38,214.98  to  the  DOE. 
representiDg  15  percent  of  Lhe  allowed  claim 
T)ie  ERA  accepted  this  amount  in  lieu  of 
payment  in  common  .stock.  I.-.terest  in  the 
amount  of  SI  3.770.57  ha«  acrrued  as  of 
January  31.  1904.  making  available  a  total  of 
$51.98^5.55  Ithe  County  Remedjai  Order 
Fund)  for  distribution  through  Subpart  V 

n.  lurisdtction 

The  procedural  regulatKJus  of  the  DOE  s^t 
forth  general  guidelines  by  which  the'Offica 
of  Ifcarings  aud  Appeals  ciey  formulate  .^nd 
implement  a  plan  of  distribution  for  funds 
roti-iv-jd  a.s  a  result  of  an  enforcement 
prtK^eedtng.  10  CFR  part  205,  subpart  V.  it  is 
the  EKDE  policy  to  use  the  Subpart  V  p.-occss 
to  distribute  such  funds  For  a  more  detailed 
discussion  of  Subpart  V  and  the  ajthori'y  of 
the  Office  of  Hearings  aud  Appeals  to  la.'ihicn 
procedures  to  distribute  refunds ohtain-ed  aa 
part  of  settlement  agTweraents,  3e«  Office  of 
Enforcf^rr.cnt.  9  DOE  1  32.553  (1982);  Office 
of  Enforrement,  9  DOE  1  82.508  (1  ^31  k 
C>ffKe  of  Enforcement.  9  DOE  ^  92,597 
(1981).  We  have  considen-d  the  ERA's 
petition  that  wo  Impfe.Tjpnt  a  Subpart  V 
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proceeding  with  respect  to  the  Gsunty 
remedial  order  fund  and  have  determined 
that  such  a  proceeding  is  appropriate.  This 
Proposed  Decision  and  Order  sets  forth  the 
OHA's  tentative  plan  to  distribute  this  fund. 

n.  Proposed  Refund  Procedures 

We  propwse  to  implement  a  n\o-stage 
refund  process  by  which  purchasers  of 
County  refined  products  during  the  remedial 
order  period  may  submit  Applications  for 
Refund  in  this  initial  stage.  From  our 
experience  with  Subpart  V  proceedings,  we 
expect  that  potential  applicants  generally 
will  fall  into  the  following  categories:  (i)  End- 
users;  (ii)  regulated  entities,  such  as  public 
utilities  and  coop>eratives;  and  (iii)  refiners, 
resellers,  and  retailers  (collectively 
"resellers"). 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of  its 
monthly  purchases  of  County  motor  gasoline 
during  the  remedial  order  p>eriod.  If  the 
product  was  not  purchased  directly  from 
County,  the  claimant  must  establish  that  the 
product  originated  with  County. 
Additionally,  a  reseller  claimant,  except  one 
who  chooses  to  utilize  the  injury 
presumptions  set  forth  below,  will  be 
required  to  make  a  detailed  showing  that  it 
was  injured  by  County's  alleged  overcharges. 
This  showing  will  generally  consist  of  two 
distinct  elements.  First,  a  reseller  claimant 
will  be  required  to  show  that  it  had  "banks" 
of  unrecouped  increased  product  costs  in 
excess  of  the  refund  claimed.'  Second, 
because  a  showing  of  banked  costs  alone  is 
not  sufEcient  to  establish  injury,  a  claimant 
must  provide  evidence  that  market 
conditions  precluded  it  from  increasing  its 
prices  to  pass  through  the  additional  costs 
associated  with  the  alleged  overcharges.  See 
Vickers  Energy  Coqs./Hutchens  Oil  Co.,  11 
DOE  1  85,070.  Bt  88.105  (1983).  Such  a 
showing  could  consist  of  a  demonstration 
that  a  firm  suffered  a  competitive 
disadvantage  as  a  result  of  its  purchases  from 
County.  See  Sational  Helium  Co./ Atlantic 
Richfield  Co..  11  DOE  1  85,257  (1984).  afTd 
sub  nom.  Atlantic  Richfield  Co.  v. 
Department  of  Energy,  618  F.  Supp.  1199  (D. 
Del.  1985). 

Our  experience  also  indicates  that  the  use 
of  certain  presumptions  permits  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expense  and  ensures 
that  refund  claims  are  evaluated  in  the  most 
efficient  manner  p>ossible.  See,  e.g.,  Marathon 
Petroleum  Co.,  14  DOE  1  65.269  (1986) 


'  Claimant*  who  have  previously  relied  upon 
their  banked  coatj  in  order  to  obtain  refunds  in 
other  special  refund  proceedings  should  subtract 
those  refund!  from  the  cumulative  banked  costs 
submitted  in  thi*  proceeding.  See  Husky  Oil  Co  / 
Mrtro  Oil  Products.  Inc  .  16  DOE  1  85.090  at  88.179 
(1987).  Additionally,  a  claimant  may  not  receive  a 
refund  for  any  month  in  which  it  has  a  ncsjalive 
cumulative  baok  (for  that  product)  or  to.  any 
preceding  month.  See  Standard  Oil  (Indiana)/ 
Suburtan  Propane  Gas  Corp.  13  DOE  1  85.030  at 
88.082  (1985).  If  a  claimant  no  longer  has  records 
showing  its  banked  cosu.  the  OKA  may  use  ils 
discretion  to  allow  approximations  of  those  baniis 
prepared  by  the  applicant.  See.  e.g..  Gulf  Oil  Corp.J 
Sturdy  Oil  Co..  15  DOE  1  85.187  (1986). 


(Marathon).  Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
subpart  V  regulations  at  10  CFR  §  205.282(e). 
Accordingly,  we  propose  to  adopt  the 
presumptions  set  forth  below. 

1.  Calculation  of  Refunds 

First,  we  will  adept  a  presumption  that  the 
alleged  overcharges  were  dispersed  equally 
in  all  of  County's  sales  of  motor  gasoline 
during  the  remedial  order  period.  In 
accordance  with  this  presumption,  refunds 
will  be  made  on  a  pro-rata  or  volumetric 
basis."  In  the  absence  of  better  information, 
a  volumetric  refund  is  appropriate  because 
the  DOE  price  regulations  generally  required 
a  regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in  determining  its 
prices. 

L'nder  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  the  remedial 
order  fund  is  equal  to  the  number  of  gallons 
purchased  from  the  remedial  order  firm 
during  the  applicable  remedial  order  period 
times  the  per  gallon  refund  amount.  In  the 
present  case,  the  per  gallon  refund  amount  is 
S0.0214.  We  derived  this  figure  by  dividing 
the  remedial  order  fund,  S51.985.55,  by 
2.431,180  gallons,  the  approximate  number 
of  gallons  of  covered  refined  products  which 
County  sold  from  March  1,  1979,  through 
March  18,  1980.  A  firm  that  establishes  its 
entitlement  to  a  refund  will  receive  all  or  a 
portion  of  its  allocable  share  plus  a  pro-rata 
share  of  the  accrued  interest. ^ 

In  addition  to  the  volumetric  presumption, 
we  also  propose  to  adopt  a  number  of 
presumptions  regarding  injury  for  claimants 
in  each  category  listed  below.  These 
presum.ptions  are  intended  to  ease  what 
would  be  a  time-consuming  and  potentially 
expensive  process  if  an  applicant  were  forced 


'Because  we  realize  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  refund  amount,  we  will  allow  any 
purchaser  to  file  a  refund  application  based  upon 
a  claim  that  it  suffered  a  disproportionate  share  of 
County's  alleged  overcharges.  See.  e.g.,  Standard 
Oil  llndianal/Army  and  Air  Force  Exchange 
Serrice.  12  DOE  1  85.015  (19841.  Such  an 
application  will  be  granted  only  if  an  applicant 
makes  a  persuasive  showing  that  (1)  it  was 
"overcharged"  by  a  specific  amount.  (2)  it  sustained 
a  disproportionate  share  of  County's  alleged 
overcharges,  and  (3)  it  was  injured  by  those 
overcharges.  See  MCO  Holdings.  Inc  .  MGPC.  Inc  / 
Utile  Amenco  Fefining  Co  .  19  DOE  1  85,560 
(1989):  Marathon  Petroleum  Co  /Bed  Diamond  Oil 
Co..  19  DOE  1  85.543  (1989):  G*ntyOilCo/ 
Atchison.  Topeka  &  Santa  Fe  Hailroad  Co  .  18  DOE 
\  85.107  (1988).  To  the  extent  that  a  claimant  makes 
this  showing,  it  will  receive  a  refund  above  the 
volumetric  refund  level.  In  computing  the 
appropriate  refunds  of  this  t)-pe.  we  will  prorate  the 
refund  amount  by  the  ratio  of  the  County  remedial 
order  amount  as  compared  to  the  aggregate 
overcharge  amount  alleged  by  the  ERA.  Amtel.  Inc./ 
Whitco.  Inc  .  19  DOE  1  85.319  (19891  (Amtel/ 
Whitco). 

)  As  in  previous  cases,  we  propose  to  establish  a 
minimum  refund  amount  of  S15.  We  have  found 
througti  our  experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than  $15 
are  sought  outweighs  the  benefits  of  reslilution  in 
those  instances.  See  Exxon  Corp  .  17  DOE  1  85,590, 
at  89.150  (1988)  (Exxon).  Accordingjy.  an  applicant 
must  have  purchaswl  at  least  678  gallons  of  motor 
gasoline  from  County  in  order  for  Its  claim  to  be 
considered. 


to  demonstrate  that  they  absorbed  the  alleged 
overcharges. 

2.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  propose  to  adopt  the 
presumption  that  an  end-user  or  ultimate 
consumer  of  County  motor  gasoline  whose 
business  is  unrelated  to  the  petroleum 
industry  was  injured  by  the  alleged 
overcharges  settled  by  the  remedial  order. 
See,  e.g.,  Texas  Oil  and  Gas  Corp.,  12  DOE 
1  85.069.  at  68.209  (1984)  [TOGCO).  Unlike 
regulated  firms  in  the  petroleum  industry, 
members  of  this  group  generally  were  not 
subject  to  price  controls  during  the  remedial 
order  period  and  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
Consequently,  analysis  of  the  impart  of  the 
alleged  overcharges  on  the  final  prices  of 
goods  and  services  produced  by  members  of 
this  group  would  be  beyond  the  scope  of  the 
refund  proceeding.  Id.  VVe  therefore  propose 
that  the  end-users  of  County  motor  gasoline 
need  only  document  their  purchase  volumes 
from  County  during  the  remedial  order 
period  to  make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

3.  Regulated  Firms  and  Cooperatives 

We  further  propose  that,  in  order  to  receive     « 
a  full  volumetric  refund,  a  claimant  whose 
prices  for  goods  and  services  are  regulated  by 
a  governmental  agency,  i.e..  a  public  utility, 
or  an  agricultural  cooperative  which  is 
required  by  its  charter  to  pass  through  cost 
savings  to  its  member  purchasers,  need  only 
submit  documentation  of  purchases  used  by 
itself  or.  in  the  case  of  a  coof)erative.  sold  to 
its  members.  However,  a  regulated  firm  or  a 
cooperative  will  also  be  required  to  certify 
that  it  will  pass  any  refund  received  through 
to  its  customers  or  member-customers, 
provide  us  with  a  full  explanation  of  how  it 
plans  to  accomplish  the  restitution,  and 
certify  that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of  the 
receipt  of  the  refund  See  Marathon.  14  DOE 
at  88.514-15  This  requirement  is  based  upon 
the  presumption  that,  with  respect  to  a 
regulated  firm,  any  overc.harge  would  have 
been  routinely  passed  through  to  its 
customers.  Similarly,  any  refunds  received 
should  be  passed  through  to  its  customers. 
With  respect  to  a  cooperative,  in  general,  the 
cooperative  agreement  which  controls  its 
business  operations  would  ensure  that  the 
alleged  overcharges,  and  similarly  refunds, 
would  be  passed  through  to  its  member- 
customers.  Accordingly,  these  firms  will  not 
be  required  to  make  a  detailed  demonstration 
of  injury.* 

4.  Refiners,  Resellers,  and  Retailers 

a.  Small  claims  presumption.  We  propose 
to  adopt  a  "small  claims"  presumption  that 
a  firm  which  resold  County  products  and 
requests  a  relatively  small  refund  was  injured 
by  the  alleged  overcharges.  Under  the  small 
claims  presumption,  a  refiner,  reseller,  or 


<A  cooperative's  purchases  of  County  products 
which  wer«  resold  to  non-members  w\\\  be  treated 
in  a  manner  cor.sisteni  with  purchaser  made  by 
other  resellers.  S*w  Total  Petroleum,  Inc  /Farmers 
Petroleum  Cooperoti\'v,  Inc.,  19  DOE  \  85,215 
(1989). 
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rrtaiieT  seeking  a  refund  of  SS.CXX)  or  tes<5. 
exclusive  of  interest,  will  not  be  required  to 
submit  evidence  of  injury  beyond 
documentation  of  the  volume  of  Qjunty 
products  ir  purchased  during  the  rpmediol 
order  pe.-iod.  S*v  TOCCO,  12  DOE  at  S8.210. 
This  pre^umpnon  is  based  on  the  feci  that 
there  ma-y  be  consicierabte  expense  invoK-ed 
In  gathering  the  types  of  data  necessary  to 
suppon  a  detailed  claim  of  injury;  for  small 
clai.Tja  the  expense  might  even  exceed  the 
potential  refund.  Consequently,  failure  to 
allow  simplified  refund  jjrocedures  for  small 
claims  could  deprive  Injured  parties  of  their 
opportuniry  to  obtain  a  refund  Furthermore, 
use  of  thp  sT:al)  claLms  presumprion  is 
desirabte  beraiise  if  allows  the  0}L\  to 
process  the  large  number  of  routine  refund 
claims  In  an  efficient  manner.* 

b.  Mid-levet  claim  presumption.  In 
addition,  a  refiner,  reseller,  or  retailer 
claimant  whose  allocable  s.hare  of  the  refund 
pool  exceeds  S5.000.  excluding  interest,  may 
elect  to  receive  as  its  refjnd  either  S5.000  or 
40  perreni  of  its  ailocabie  share,  up  to 
S2O.00O.*  wh;che^'er  is  larxer.''  The  use  of 
this  presumption  reflects  our  conviction  that 
these  larRPT.  mid-le%'el  claimants  were  likehy 
to  ha\'e  experienced  some  injur*  as  a  result 
of  the  aliej^ed  overcharsss.  See  Kkimthon.  14 
DOE  at  88.515.  In  some  pirior  special  refund 
proceediags,  we  have  perfonn«d  detailed 
anafvses  ;a  order  to  determine  producl- 
specif»c  level*  of  miurv  See.  e.g..  Getly  Oil 
Cn.   15  DOE  la5i)64  ('l986V  However,  in 
Guff  Oil  Corp..  16  DOE  lasjai.  at  88.737 
(iMTV  we  dett>rrtun«d  thai  based  upon  the 
8\'aiiabH»  data,  it  was  more  accurate  ar>d 
effA;ieal  to  adopt  a  smgje  presumptive  le-.>el 
of  m|urv  of  40  percani  for  ail  mkt-U»vel 
clai.TMints.  regaidicM  of  the  refined  product 
that  they  purtiiased.  b£,sed  upon  the  resuhs 
of  our  ar.a]ys»»  ia  pvrkir  proceedings.  We 
k>eli«v6  that  approach  generally  to  be  sound, 
and  we  therefore  propose  to  adopt  a  40 
percent  presumptiw*  level  of  injury  lor  all 
mick-lt^^l  claimants  ia  this  proceeding. 
Consecuenriy.  an  applicant  in  this  group  will 
of.ly  be  requijTd  to  pro\kde  ciocunaentahon  of 
its  purcivise  voluiaes  of  County  motor 
gasoline  during  the  reiaediai  order  period  in 
order  to  be  eligible  to  reteri-e  a  refund  of  40 
percent  of  its  total  allocable  share,  up  Jo 
S20.000.  or  55.000.  wh»che%'«r  is  greater." 


■  Ir.  order  to  qualify  for  a  refund  under  the  smell 
cidi.-n»  pre^ocnptjon.  •  ref.nCT.  reseller  or  retailer 
ma-It  baw«  purt.1as«d  Irm  ihan  SM.171  gnllons  of 
Courj'y  i-jDfor  gasoline  during  tb«  rerncdial  order 
feriod 

'  In  mo6:  pr:or  proceedL^gs,  we  have  used  a 
$40  fXK)  r;iiilevel  claiti)  pr«»ump;ion.  Howevei. 
Cue  to  the  smsll  siie  of  the  County  Re-npciif  Oroer 
F  jnd,  this  amount  would  b»  LcipfBctitaL 

■"  That  is.  cliiiaDft;^u  who  purch£»*d  mor?  th*n 
5M.171  gallons  of  Ccianly  motor  gasoU.'M>  duri.ig 
tie  nruedlaJ  orOer  pshod  (.-r.W-level  clairaar.tsj 
tr.av  elect  to  utilize  this  presumption. 

•  A  ciai,-n«nt  wiio  attempts  lo  make  a  de'.«'ii-'t 
sftowi.ng  of  injury  in  ordor  to  otXa.'n  100  percent  of 
its  aliocsbie  share  but.  instead.  prTj\ides  cMcience 
that  leads  us  to  co.nclude  tta'.  it  f^.^sed  through  ail 
of  !.he  alleged  ov^cr.i>r)ji>«,  or  l."^  it  is  shgibl*  tor 
a  rpfutd  ol  (ess  than  the  appikzabka  pr«si,.a»;/<k)a- 
\fvv\  rph;i<i.  tr.ny  rM  ihea  be  eh^bie  for  a 
p.'«.'»uniplioo-tJaaed  refund,  tnstaad.  such  a  caimaol 
rrwy  receiv*  a  refund  which  reftecU  the  wvel  of 
Injury  asiablisbed  .n  lis  app.Uc£t!o.^.  No  rp'\.r.d  wiU 


c  Spot  purchasers.  We  propose  to  sdopf  a 
rebuttabie  presumption  that  a  reseller  that 
made  only  spot  purchases  from  County  did 
not  suffer  injury  as  a  result  of  those 
purchases.  As  we  have  previous hy  stated. 
spot  purchasers  generally  bad  considerable 
discretion  as  to  the  timing  and  market  ia 
which  they  made  their  purchases  and 
therefore  would  not  have  made  spot  market 
pun  bases  from  a  firm  at  increased  prices 
unless  they  were  able  to  pa.ss  through  the  full 
amount  of  the  firm's  selling  price  to  their 
own  customers.  See.  e.g..  Vickers.  8  EXDE  at 
85.39^97.  Accordingly,  a  spot  purchaser 
claimant  must  submit  specific  and  detailed 
evidence  to  rebut  the  spot  purchaser 
presumption  and  to  establish  the  extent  to 
which  it  was  injured  as  a  result  of  its  spot 
purchases  from  County.* 

B.  AJhcatMit  Claims 

We  may  also  receive  claims  based  ujxin 
County's  alleged  feilure  to  furnish  motor 
gasoline  that  it  was  obliged  to  .supply  under 
the  DOE  allocation  regulations  that  became 
effective  la  January  1974.  See  lOCFR  part 
211.  Any  such  applications  will  he  evahiated 
with  reference  to  t.he  standards  set  forth  in 
Subpart  V  implementation  ca!«*e  such  as 
Office  of  Special  Counsel.  10  DOE  1  85.048. 
at  88.220  (19821.  and  rehmd  application 
cases  such  as  Mohif  Oil  Corp. /Reynolds 
Industries,  bic  .  17  DOE  1 85.608  {1988): 
Marathon  Petroleum  Co./Pesearrh  Fueif. 
Inc..  19  DOE  1  85.573  (1989)  {Marcthcn/EFT). 
affd  sub  nom.  Research  Fuels.  Inc.  v. 
Department  of  Energy.  So.  CA3-89-2983G 
(N.a  Tex.  199G).  affd.  977  F.2d  601  (Temp. 
Emer.  Q.  App.  1992).  These  starxiards 
generally  require  an  aJloration  claimant  to 
demonstrate  th^  exi.^t«Dce  of  a  supplier/ 
[purchaser  relationship  with  the  remedial 
order  firm  and  the  likelihood  that  the 
remedial  order  firm  ^led  to  famish  motor 
gasoline  thai  it  wfas  obliged  to  supply  to  the 
claimant  under  lOCFR  Part  211.  In  addirion, 
the  claimant  should  provide  rvideace  that  it 
had  ccntemporaneousfy  notified  the  DOE  or 
otherwise  sought  redress  from  the  alleged 
allocation  violation.  Fmaliy,  the  cleima.nt 
must  est^bli^h  that  it  was  injured  snd 
document  the  extent  of  the  injury. 

In  OCT  evaluation  of  whether  aliocarion 
claims  meet  these  standards,  we  will 
consider  various  factors.  For  example,  we 
will  seek  to  obtain  as  much  information  as 
possible  about  the  agency's  treatment  of 
complaints  maoe  lo  it  by  the  claimant.  We 
will  also  look  at  any  affirmative  defenses  that 
County  may  have  had  to  the  alleged 
allocation  violatjoo.  See  Marathon  TIFI.  13 
DOE  1  8=».575.  In  as.sessi.->.g  an  allocation 
claimant's  injury,  we  will  evahiate  the  effect 
of  the  alleged  allocatioa  violarion  on  its 
entire  business  operations  with  particular 


be  approved  if  its  s  jbmission  indicates  that  it  wa» 
not  injured  at  a  -»»u!l  o(  its  purchases  £xm  Couoty 
SrvEJaon.  17  DOE  a;  M.150n.ia 

*  In  prior  prccsedings,  we  have  stated  tSat 
rf  funcJS  will  be  approved  far  spot  pcrcti.'Wrs  v*  ho 
OP.Ttocstrate  that  (1)  tiieiy  mads  the  spot  purchases 
for  the  pu.-pose  of  ansuriiig  a  supphv  for  their  base 
poriod  «:ii.itomers  rather  triau  in  antic;  psfioo  of 
financiaf  advantage  a*  a  rwult  of  ttvaae  purr_»ia»e9 
and  (2)  theji  were  lo.-rsd  tjy  mariiet  conditioiu  to 
rHAoii  \he  product  at  a  loss. 


reference  to  the  amount  of  product  that  i( 
received  from  suppliers  other  than  County.  In 
dftermining  the  amount  of  an  allocation 
refjnd.  we  wil)  utilize  any  information  that 
may  be  availahie  regarding  the  portion  of  the 
County  remedial  order  amount  that  the 
agency  attributed  to  allocation  violations  in 
general  and  to  the  specific  allocation 
violation  alleped  by  the  claimants.  Finally, 
since  the  County  Remedial  Order  Fund  is 
less  than  County's  potential  liability  in  the 
proceedings,  we  wii)  pro  rate  those  allocation 
refunds  that  would  otherwise  be 
disproportionately  large  in  relation  to  the 
remedial  order  fund  Cf  Amtel/lVhitca,  19 
DOE  1  85  319. 

C.  Distribution  of  Funds  Remaining  After 
Fin:t  Stage 

We  propose  that  any  funds  that  remain 
after  all  first  stage  claims  have  been  decided 
be  distributed  in  accordance  with  the 
provisions  of  the  Petroleum  CKi^rcharge 
Distribution  and  Restitution  ,^r-t  of  1986 
(PODR,A).  15  use  4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
d'^^ennine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be  required  to 
refund  monies  to  iniured  parties  in  Subpa'l 
V  proceedings  and  maxe  those  funds 
a%-a;lable  '.o  state  governments  for  use  in  fniir 
energy  conserk-ation  programs.  The  Secretary 
has  delegated  these  responsibilities  to  the 
OH.^.  and  any  funds  In  the  County  remedial 
order  pscrcrw  account  that  the  OKA 
df  termiiies  will  not  be  needed  to  effect  direct 
restitution  to  injured  customers  will  be 
disLribufed  in  arcorriance  with  the  prm  isicns 
of  PODRA. 

It  Is  Therefore  Ordered  That: 

The  pbVTnenfs  remitted  to  the  DppartTie.nt 
of  Energy  by  Cou;ity  Fuel  Company.  Inc.. 
pursuant  to  the  remedisl  order  issued  on  M^y 
7.  1984.  will  be  distributed  in  accordance 
with  the  foregoing  DecisiotL 

IFR  Doc.  94-5f»^l  Fiied  3-14-&4.  8.45  £=-.) 
BJLLINO  COO€  &«0-»V-» 


Ef«fV!.=rONWEf/rAL  PROTECTION 
AGENCY 

(FRL-4350-71 

Science  Advisory  Board;  Scri'^cation 
of  PubHc  Actvisory  Committee 
Meetings 

PoreiiaQt  to  the  Federal  Ad\.i.v)ry 
Committee  Act.  Public  Law  92— i63. 
noljte  is  hert^by  given  that  varioiis 
committees  of  tbe  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  belo'.v.  All  meetL".gs  are 
open  to  the  public  Ehae  lo  limited  space, 
seating  at  all  meetings  wi!!  be  on  a  Ersf- 
come  basis.  For  further  information 
conct»ming  each  meeting  please  contai.^ 
the  individuals  listed  belcw.  Dociinjents 
that  are  the  subject  of  S.AB  fvv-ie>^'3  stq 
norr?.ally  available  from  the  a-iginatir.g 
EPA  office  and  are  not  avaiLbie  from 
the  SAB  staft  K'laav  of  the  meetings 
listed  below  include  discussion  of 
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issues  relevant  to  the  SAB's 
Environinenta]  Futures  Project. 

Clean  Air  Scientific  Advisory 
Committee 

The  Clean  Air  Scientific  Advisory 
Committee  (C^SACl  of  the  Science 
Advisory  Board  (SABj  will  conduct  a 
meeting  to  review  the  two  draft 
documents-  (i)  The  Supplement  to  the 
Second  Addendum  (1986)  to  Air 
Quality  Criteria  for  Oxides  (1982); 
Assessment  of  New  Findings  on  Sulfur 
Dioxide  Acute  Exposure  Health  Effects 
in  Asthmatics;  and  (2)  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides;  Updated  Assessment 
of  Scientific  and  Technical  Information, 
■Supplement  to  the  1986  OAQPS  Staff 
Paper  Addendum.  Both  documents, 
which  constitute  supplements  to 
existing  documents,  will  be  reviewed 
and  evaluated  with  respect  to  their 
scientific  and  technical  adequacy.  Both 
documents  have  been  revised  in 
response  to  public  comments  and 
CAS.*iC  recommendations  received  (at 
an  August  19. 1993  meeting)  on  earlier 
drafts  of  the  two  documents. 

The  meeting  will  be  held  at  the 
Sheraton  Inn  University  Center.  2800 
Middleton  Avenue.  Durham.  NC  27705. 
The  hotel  telephone  number  is  (919) 
383-6575.  The  meeting  will  be  held  on 
April  12.  1994.  from  9:30  a.m.  to  2  p.m. 
Seating  is  limited  and  will  be  on  a  first 
come  basis. 

Availability  of  Documents 

The  foUov^ing  documents  are  not 
available  from  the  Science  Advisory 
Board: 

1 .  Single  copies  of  the  revised  draft 
Supplement  to  the  Sc>cond  Addendum 
(1986)  to  Air  Quality  Criteria  for 
Particulate  Matter  and  Sulfur  Oxides 
(1982);  Assessment  of  New  Findings  on 
Sulfur  Dioxide  Acute  Exposure  Health 
Effects  in  Asthmatics  will  be  available 
on  March  7. 1994.  from  Dr.  Dennis  J. 
Kolchmar,  U.S.  EPA.  Environmental 
Cnteria  Assessment  Office  (MD-52), 
Re.search  Triangle  Park,  NC  27711, 
telephone  (919)  541-4158.  Members  of 
the  public  who  wish  to  provide 
comments  directly  to  EPA  on  the 
Cnteria  Document  Supplement  may  do 
so  by  sending  their  written  comments  to 
Dr.  Kotchmar  at  the  above  address. 
Comments  must  be  received  by  EPA  no 
later  than  .April  6.  1994. 

2.  Single  copies  of  the  revised  draft 
document  National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides;  Updated 
Assessment  of  Scientific  and  Technical 
Information.  Supplement  to  the  1986 
OAQPS  Staff  Paper  Addendum  will  be 
available  on  March  21 ,  1994  from  Mr. 
lohn  Haines,  US.  EPA,  Office  of  Air 


Quality  Planning  and  S'andards.  (MD- 
12),  Research  Tnangle  Park,  NC  27711, 
telephone  (919)  541-5533.  Members  of 
the  public  who  v^ish  to  provide 
comments  directly  to  EP,\  on  the  Staff 
Paper  Supplement  may  do  so  by 
sending  their  written  comments  to  Mr. 
Haines  at  the  above  address.  Com^ments 
must  be  received  by  EPA  no  later  than 
April  20.  1994 

Further  Information  and  Providing 
Cxjmments 

For  additional  information  concerning 
this  meeting,  please  contact  Mr.  Randall 
C.  Bond,  Designated  Federal  Official,  or 
Ms.  Janice  Cuevas,  Management 
Analyst,  at  (20-)  260-6414.  Clean  Air 
Scientific  Ad",  isory  Committee,  Science 
Advisory  Board  (1400).  U.S. 
Environmental  Protection  Agencv.  401 
M  Street.  SW.  Washington,  DC  20460. 
Interested  individuals  may  also  contact 
the  SAB  via  The  INTERNET 
at:BARNXS.DONieEPAM.\IL.EPA.GOV. 
Those  individuals  requiring  a  copy  of 
the  agenda  should  contact  Ms.  Lori 
Gross  at  the  phone  number  above. 

Written  statements  of  any  length  (at 
least  35  copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  These 
written  statements  may  be  the  same  as 
those  provided  directly  to  EPA  or  may 
be  tailored  to  the  Committee.  Please 
send  these  comments  to  Ms.  Cuevas  at 
the  address  given  above.  The  Science 
Advisory'  Board  expects  that  public 
statements  presented  at  its  meeting  will 
not  be  repetitive  of  previously 
submitted  oral  or  writtpn  statements. 

Radiation  Advisory  Committee 

The  Science  Advisory'  Board's  (SAB's) 
Radiation  Advisory  Committee  (RAC), 
will  conduct  a  teleconference  meeting 
on  Monday,  March  28,  1994  fi-om  11:00 
a.m.  to  1:00  p.m  eastern  time.  In  this 
teleconference  meeting,  the  RAC 
intends  to  conduct  a  closure  review  and 
to  complete  technical  edits  to  its  draft 
report  on  review  of  the  Agency's  draft 
scoping  study  on  natural! yoccurring 
radioactive  materials  (NORM),  entitled 
"Diffuse  NORM— Waste 
Characterization  and  Preliminary  Risk 
Assessment."  This  document  is 
available  for  examination  from  the 
Environmental  Protection  Agency's 
(EPA's)  Air  Docket  at  401  M  Street.  SW, 
Washington,  DC  20460  (202-260-7548). 
The  Docket  Number  is  R-e2-01,  and  the 
Item  Number  is  IlA-38.  There  may  be  a 
newer  draft  document  with  a  different 
docket  and  item  number  For  technical 
information  on  the  NORM  draft 
document,  please  contact  Mr.  William 
E.  Russo  of  the  EPA's  Office  of 
Radiation  and  Indoor  Air  (ORIA)  at 
(202)  233-9215.  The  teleconference 


meeting  is  open  to  the  public  and 
teleconference  lines  will  be  assigned  on 
a  first  come  basis.  The  latest  public 
meeting  to  discuss  this  topic  was  held 
on  February  23  and  24, 1994  (See 
Federal  Register.  Vol.  59,  No.  20.  pp. 
4279-^281). 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda,  should  contact  Dr  K.  lack 
Kooyoomjian,  Designated  Federal 
Official,  or  Mrs.  Diana  L.  Pozun.  Staff 
Secretarv,  Science  Advisory  Board 
(1400F).'U.S.  EPA.  401  M  Street.  SW. 
Washington.  DC  20460,  Phone:  (202) 
260-6552  or  FAX  (202)  260-7118,  or  via 
The  INTERNET  at: 

BARNES.lX)N@EPAM,ML.EPA.GOV. 
There  was  a  draft  SAB  report  on  review 
of  the  Agency's  diffuse  NORM 
document,  dated  February  8.  1994.  It  is 
expected  that  a  newer  draft  report  will 
be  prepared  for  review  by  mid-March, 
and  will  be  available  to  the  pubhc  on  a 
request  basis.  Members  of  the  public 
who  wish  to  make  a  brief  oral 
presentation  at  the  teleconference 
should  contact  Dr.  Kooyoomjian  no  later 
than  March  24,  1994  in  order  to  have 
time  reserved  on  the  agenda.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  the 
teleconference  meeting  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  three  minutes.  v\ith  a  total  time 
limit  of  fifteen  minutes.  Written 
comments  of  any  length  (at  least  35 
copies)  received  by  the  SAB  by  March 
22,  1994  may  be  mailed  to  the  SAB's 
RAC  prior  to  the  meeting;  comments 
received  after  that  date  will  normally  be 
provided  to  the  R,\C  at  the  meeting. 
Written  comments  of  any  length  (at  least 
35  copies)  should  be  provided  to  the 
Committee  no  later  than  March  22, 
1994. 

Dated  March  4,  1994 
A.  Robert  Flaak, 

Acting  Staff  Director.  Science  Advisory  Board 
|FR  Doc.  94-5992  Filed  3-11-94;  845  am) 

BILUNG  CODE    (MO-eO-P 

[FRL-4850-8] 

Science  Advisory  Board 
Environmental  Health  Committee  Open 
Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Environmental 
Health  Committee  (EHC)  of  the  Science 
Advisory  Board  will  meet  on  April  6, 
1994  in  the  Fortune  Room  at  the 
Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue  NW..  Washington 
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tX^  20007  The  hotel  telephone  number 
IS  (202)  338-4600. 

The  nieeting,  which  is  open  to  the 
public,  will  start  at  8  45  AM  and 
dd)oum  no  later  than  5  PM 

The  Committee  will  be  briefed  on. 
and  discuss,  the  following  issues:  (a) 
The  recent  National  Academy  of 
Sciences  report  on  cancer  guidelines;  (b) 
pollution  prevention  and  environmental 
health  effects;  (c)  EPA's  planned 
revisions  to  its  reproductive  toxicity 
guidelines,  and  (d)  "environmental 
hormones,"  those  pollutants  believed  to 
have  physiological  effects  similar  to 
human  hormones.  The  Committee  will 
also  discuss  topics  for  future  meetings. 

Members  of  the  public  desiring 
additional  mformation  about  the 
conduct  of  the  meeting,  or  an  agenda, 
should  contact  Mr.  Samuel  Rondberg. 
Designated  Federal  Official, 
Environmental  Health  Committee,  by 
telephone  at  (202)  260-2559,  via 
Internet  to  RONDBERG. 
SAMUEL@EP.AMAIL.EPA.GOV  or  by 
mail  to  the  Science  Advisory  Board 
{1400F).  US  Environmental  Protection 
.Agency.  401  M  Street,  S\V.,  Washington 
DC  20460.  Anyone  wishing  to  make  a 
presentation  at  the  meeting  should 
forward  a  written  statement  (35  copies) 
to  Mr.  Rondberg  by  March  30.  1994.  The 
Science  .Advisory  Board  expects  that  the 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes. 

Dated  March  1,  1994. 
K.  Robert  Flaak. 

Acting  Staff  Director.  Science  Advisory  Board. 
|FR  Doc.  94-5996  Filed  3-14-94;  8:45  am) 
BiLUNO  cooc  asao-so-p 

[OPP-60050;  FRL-4764-4) 

Intent  To  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Envu-onmental  Protection 
.Agencv  (EP-AJ. 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6(0(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  use.  136  et  seq..  announces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  of  FIFR,A.  The  Notices  were 
issued  following  issuance  of  Section  4 
Reregistrafion  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 


Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  .Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover.  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Banks-Waller,  Office  of 
Compliance  Monitoring  (7204). 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460. (703)  308-8251 
SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows; 

United  States  Environmental  Protection 
Agency 

Office  of  Prevention,  Pesticides  and  Toxic 
Substances 

Washington.  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  S.jspi'D<iion  of  Registration  of 
Pesticide  Proauct(sJ  Containing 

for  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice  for 
Dated . 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 


Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(n  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Registration  Eligibility  Document  Data 
Call-in  Notice  imposed  pursuant  to 
sedion  4(g)(2)(b)  and  section  (3)(2)(B)  of 
HFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  III)  to  this 
Notice.  Affected  products  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA 
and  the  Agency's  procedural  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B).  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be 
extended  unless  all  parties  in  the 
proceeding  stipulate  to  such  an 
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extension.  If  a  hearing  is  properly 
requested,  the  Agency  will  issue  a  final 
order  at  the  conclusion  of  the  hearing 
governing  the  suspension  of  your 
products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing.  (2)  identif>-  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessar>-  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  1900, 
U.S.  Environmental  Protection  Agency. 
401  M  St..  SW..  Washington.  DC  20460. 
and  an  additional  copy  should  be  sent 
to  the  signatory  listed  below.  The 
request  must  be  received  by  the  Hearing 
Clerk  by  the  30th  day  from  your  receipt 
of  this  Notice  in  order  to  be  legally 
effective.  The  30-day  time  limit  is 
established  by  FIFR.'\  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration(s)  oy  operation  of  law  and, 
under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
renew. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
pArt  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
cf  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 


Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staffer  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice 
requirements.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory'  Appendix 
(Attachment  III)  to  the  following  address 
(preferablv  by  certified  mail): 
Office  of  Compliance  Monitoring  (7204). 

Laboratory  Data  Integrity  Assurance 

Division,  U.S.  Environmental 

Protection  Agency,  401  M  St.,  SW.. 

Washington,  DC  20450. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  wTiting.  You  should  submit  the 
necessary  data/information  as  quickly  as 
possible  for  there  to  be  any  chance  the 
Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product{s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  Listed  in 
Attachment  I.  may  not  legally  distribute, 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 


and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale.  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  dehver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  £my 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Dav\Ti  Banks-Waller  at  (703)  308-8251 
Sincerely  yours.  - 

Director.  Office  of  Compliance 
Monitoring 

Attachments: 
Attachment  I  -  Product  List 
Attachment  II  -  Requirement  List 
Attachment  III  ■  E-xplanatory  Appendix 

II.  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  To  Suspend;  Date 
of  Issuance:  Active  Ingredient  and 
Products  AfTected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 
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Table  A-List  of  Products 


Registrant  Affected 


Barton  C^emtcal  Corporation 

L  &  F  P-oduCts 
Oiin  CorDCfation 


ArvFo  Maoijtactu.'ing  Co"npany 
Momar  i"co'x»orated 
EcoiaD  'Hc 

Truetecri,  inc. 

Drew  Industnal  Divrsion 

Elt  Atocnem  N.A.  Inc. 

E'tricn  P'oOucts  Company-Food  &  Chemical 

P'OCJuCtS 

B^iz  LaDofatones,  Inc. 
Dommicn  Crie'^ical  Company 

•H  B    FuHer  Company 
M-CO  IOC. 


EPA  Registration 
Number 


Active  Ingredient 


Plantabbs  Corp 

Snee  Chemical  Company 

Diversey  Corporatjon 

Clorcx  Company 


Texo  Corporation 


00046720001 

00077700059 

00125801091 
00125801092 
00125801093 
00125801094 
00125801095 
00125801096 

00131700086 

00155320001 

00167700019 
00167700076 

00169120005 

00175700095 

00181600005 

00252800040 
00252800041 

00387620001 

00416620001 
00416620002 

00452400037 

00463500001 
00463500003 
04635020001 

00533200010 
00568000005 

00573620004 

00581300047 
00581300048 
00581300047 
00581300048 

00587020003 
00587020004 


Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypcv- 
chlorrte 

Na  arxJ  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlonte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorle 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 

chlonte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlonte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlonte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  X^a  Hypo- 
chlorite 

lndole-3-But>Tic  Acid 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  arvj  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  arxJ  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 


Nane  of  Product 


Chloro-San 

Bowi  Power 

Sodium  Hypochlorite-7 
Sodium  Hypochlorite-5 
Sodium  Hypochlorite-9 
Sodium  Hypochlorite  10 
Sodium  Hypochlorite- 11 
Sodium  Hypochlonte  12.5 

Dairy-Du  Chlorine  Sanitizer 

Aquatrol  C-2712 

Mikro-Chlor 

Soilax  Liquid  Pool  Sanitizer 

Calcium  Hypochlorite 

Olin  3001 

Turco  Turclor 

Linco  Bleach 

SX-3  Liquid  Bacte'^ciae 

Slimicide  C-70 

Sodium  Hypochlonte  Solution 
Sodium  Hypochlonte  Solution 

Monoklor  Liquid 

Master  Bleach 
Master  Chlor  8% 
Master  Chlor  12.5% 

Piantabbs  Rooting  Powder 
CHC-15 

Liqu-a-Klor 

Bowl  Ga'd  Ajtomanc  Bowl  Clean- 
er 

Bowl  Gard  II  Aoto-^-abc  Toilet 
Bowl  Ciea-^er 

Bowl  Gard  Automatic  B-owl  Clears 
er 

Bowl  Gard  M  Automatic  Toilet 
Bowl  Cleaner 

C-  13 
Chemcide 


Date  Issued 


1/28/94 

1/28/94 

1/28/94 
1/28/94 
1/28/94 

1/28/94 

1/28'94 
1/28/94 

1/28/94 

1/28/94 

1/28/94 
1/28/94 

1/28/94 

1/28/94 

1/28/94 

1/28/94 

1/28,^4 

1/28,'94 

1/2a'94 
1/28/94 

1/28/94 

1/28/94 
1/28/94 
1/28/94 

10/8/93 
1/28/94 

1/2a'94 

1/28/94 
1 '28/94 
1 ,28/94 
i;2a'94 

1/28/94 
1/28/94 
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Table  A-Ust  of  Products — Continued 


Registrant  Affected 


Octagon  Process  Irx;. 
Meni  Oiemical  Inc. 
Alden  Leeds  Inc. 
Savol  Bleach  Company 
Cnaska  Chemical  Company 


Great  Lakes  Biochemical  Company,  Inc. 
K  O  K  Ctea  .jf  Company 

American  Machinery  Corporation 

Sanolite 

Patterson  Labs  Inc.  f 

E-Z  Oor  Systems  Inc. 
Kleen  Bnte  Lab,  lr<;. 
Morgan  Gallacher  Inc. 
Delta  Chemical  Corporation 


Intecontinental  Chemical  Corporation 

Bowman  fvlell  &  Company 
SV.asol  Inc. 

Len^o's  Products  Inc. 
ICI  Americas  Inc. 


EP*!  Registration 
Nurnber 


Antecn  Chemical  Company  Inc. 
World  Industnes  International,  Inc. 
Alpha  Chemical  Services  inc 


00683020005 

00693120002 

00712400055 

00726700005 

00735000001 
00735000002 
00735000020 

00736420005 

00815400001 
00815420001 

00851720003 

00861600012 
00874020004 

00874020004 

00879120005 

00887300001 

00915700019 

00948820002 
00959420001 
00963200004 

00959420001 
00963200004 

00963200004 

00974300007 

01009800008 
01009820004 
01018200081 
01018200084 
01018220008 
0^036900004 
0105980000^ 
0^063400002 


Actrve  Ingredient 


Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 

chlonte 
Na  and  Ca  Hypo- 

chlonte 

Na  and  Ca  Hypo- 

chionte 

Na  aTd  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  arxl  Ca  Hypo- 
chiorrte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlonte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  anO  Ca  H,po- 
chlonte 

Na  and  Ca  Hypo- 
chlorite 


Name  of  Product 


Date  Issued 


Calcium  Hypochlorite,  Technical 

Chlortcide  12 

Tru-Clor 

Savol  Shock  Treatnr>ent 

Clor-12 

Chaska-San  Disinfectant- 

Bactencide-Alkaltne 
Chlor-12 

Tat>ex  Shock 

K-O-K  Bleach 

Sodium  Hypoctilorite  Concentrate 
Solution 

Pacrite  Clean  San 

Dual  Chlor 

Blue  RititKin  Bleach 

Blue  Ribbon  Bleach 

Cal-Chlor  Shock 

Kleen 

Sun  Sanitizer 

Sodium  Hypochlonte  Solution 

CON-O      Sodium      Hypochlorite 

12.5% 
Sodium  Hypochlorite  1 0%  Solution 

CON-O      Sodium       Hypochlorite 

12.5% 
Sodium  Hypochlonte  10*^0  Solution 

Sodium  Hypochlonte  10%  Solution 

Microbiocide  No.  H 

Ler  -  Chlor 

Lerro  Bleach 

Shock  Treatment 

Calcium  Hypochlorite  Granular 

Calcium  Hypochlorite 

Shock  King 

Pool  Doctor  Dry  Chlor 

Alpha  San  100 


1/28«4 

1/28/94 

1/28/94 

1/28/94 

1/28/94 
1/28/94 
1/28/94 

1/28/94 

1/28/94 
1/28/94 

1/28/94 

1/28/94 

1/28/94 

1/28/94 

1/28/94 

1/28/94 

1/28/94 

1/28/94 
1/28/94 
1/28/94 

1/28/94 
1/28/94 

1/28/94 

1/28/94 

1/28/94 
1/28/94 
1/28/94 
1/28/94 
1/28/94 

1/28/94 
1/28/94 
1/28'94 
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Table  A-Ust  of  Products— Cont;r>ued 


Regtstranl  Affected 


SpringfiekJ  Wate'  Conditioning  Company  Inc. 

EiSfO  C'^emicfil 

T-Cner^.-:ai     Products     Division     Thurmond 

Cheriicais  ir.c 

Cofe^ia;  C-^-^-'cal  Company 

B.3y  S;ar«  ^oot  Supplies  Inc. 

Advarxeo  LaDoratOfies 

P'^i!!ips  Industrial  Product/Crostey  Field  Lar> 

As^and  Chemical.  Inc. 


vowest  Pool  Supply 
P..f  i(6»  Company  Inc 
LCP  ChemK^ais 


Hatchicii  Sjppfy  Conpa.''y 

Aero  Dishwashing  Service 
Scotl  Pool.  Inc 

E  J  MtUer  &  Sons  Pool  Company 
Parti  Co»rof3t»n 
B'je  nitooo  Pools,  hx; 


EPA  Registration 
Number 


Qdcrga  S.  C^oyne  Chemcsl  Co«npany.  (nc 


01063420003 
01063420004 

01067100004 

01101100002 

01132120007 

01141100010 

01173620001 
0l20032000t 
01200320001 

01246500003 

01700400003 

01853320001 
01853320002 
01872300001 

01872300001 

02085100004 

021139200C2 
02113920003 
02113920004 
02113920007 

02441100002 

02702920001 

04097620004 

04142620001 
04161900001 

04161900001 

04i83l2CO01 

04133720001 
04192400002 
04199720003 

04193400002 
04199720003 


Active  Ingredier' 


NaaodCa  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Ha  and  Ca  Hypo> 
chlorite 

^a  arxJ  Ca  Hypo- 
chlorite 

Ma  and  Ca  Hypo- 
chlonte 

^^a  and  Ca  H-^-po 
cnlonte 

^3  and  Ca  Hypo- 

chfonie 
Na  and  Ca  Hypo- 

cNonte 
Na  and  Ca  Hvpo- 

chlortte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chilonte' 

Na  arxj  Ca  Hypo 
chlorite 

Na  and  Ca  H'/po- 
chlonte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

^w  and  Ca  Hypo- 
cMoftte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
cWonte 

^ia  and  Ca  H-ypo- 

chJorite 
f<a  and  Ca  Hypo- 

chionte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  H-ypo- 
chlortte 

Na  and  Ca  H-ypo- 
chionte 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  Hypo- 
chlorite 

Na  and  Ca  h-,dc- 
chionte 


Name  ot  Product 


Liquid  Chiori'-iating  Product 
Alpha  Chlor 

Hy-Tesf  Sodium  Hypoch.'orife 

Esbro-Chlof 

T-Chem  Industrial  SodiLim  Hypo- 
chlonte 

Leslie's  Chlorinating  Liquid 

Sparkle 
Super  CNor 
Super  Chlor 

Aq^o  Mdid  S^ock  Tteatmerr! 

PIpco  Dish-San 

Sodium      H/pochioT'ie      Sol-_ton 

(12.5%) 
Sodium      Hypochlorite      Solution 

(10%) 
ChervClear 

CherrvCleai 

Sodium  Hypochlorle  Solution 

Sodium  Hypochlorite  ^0°<s 
Sodium  Hypochlorite  9.2% 
Sodium  Hypochlorite  5.25% 
Sodium  H-ypochlorite  12.5% 

Hatchih  Sjppty  Comparry  Sodium 

Hypochlorite  Solution 
Poo^  Pr:de  Pool  Clear 

Acro-Klo 

Scott  Chior 

Liquid  C'^iforinating  Product 

Liquid  Chionnatjng  Product 

Hl-Chlor 

Blu-Clot  Socium  Nypcchlorrto  So- 
lution 
Sodium  HypocMonte  Solut'm 

Diet!     Sanitizer     tor     Sv*!nrirr>ng 
Pools 

Sodium  Hypochlorite  So»ut>on 

Dietz     Saarti/er     (or     S*"-~TifX3  i 
Pools  i 


Date  Issued 


l-^S/SJ 
1/2&'S4 

1.2a'&4 

t2a'54 

i.^as* 

1/2S/S4 

1,'2&'?-J 
1/28S4 
^f2&■SA 

1.'28'S4 

1/2&94 

1/2R'94 
1.'?a'54 
1/2&'94 

1/2a'94 

1,'2a'94 

1/28/Sh» 

1/2a94 
1.'28.»4 

1/2a'54 
1'2S'94 

l.'?a'94 

V26.'9t 

1.'28&4 

i/^a-^ 

v'2a'94 
l/IS/IM 

i/^e-s-'i 

ir?9^4 
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Table  A-Ust  of  Products— Continued 

Registrant  Affected 

EPA  Registration 
Uonber 

Active  Ingredient 

Name  of  Prod*x:t 

Date  Issued 

Dietz  Poo.  inc 

04199720003 

Na  and  Ca  Hypo 
chlonte 

Dietz     Sanitizer     for     Swimming 
Pools 

1/28/94 

YorV  Chemicai  Cofporation 

04217700002 
04217700053 

0421770002^ 
0421 7700025 

Na  and  Ca  Hypo 

chlonte 
Na  and  Ca  Hypo 

chlonte 
Na  and  Ca  Hypo 

chlonte 
Na  and  Ca  Hypo 

chlonte 

"Klear  Out- 
Olympic  Pool  Chlor  65 
Olympic  Chlor-O-Shock 
Olympic  Hypo-Chkx  125 

1/28/94 
1/28/94 
1/28«4 
1/28/94 

Ed-Chem  Corporation 

0426C800001 
04261320001 

Na  and  Ca  Hypo 

chlorite 
Na  and  Ca  Hypo 

chlonte 

Sodium  Hypochlorite  Solution 
Indo-Clor 

1/28/94 
^/2Qf9A 

Independent  Chemical  Company 

04261320001 

Na  and  Ca  Hypo 
chlonte 

IndoClor 

1/28/94 

Panerson  1  atx)ratones.  Inc. 

04270220002 

Na  and  Ca  Hypo 
chlorite 

Pool  Hypochlonte  "For  Swimming 
Pool  Water  Treatment" 

1/28/94 

UR  Industries  Inc. 

04289520005 

Na  and  Ca  Hypo 
chlonte 

Calcium    Hypochlonte,    65%    Dry 
Granular  Chlon 

1/2a'94 

Atlantic  Aquatics 

04320520001 

Na  and  Ca  Hypo 
chlorite 

Sodium  Hypochlonte  Solution 

1/28«4 

Agri-Chem.  Inc. 

04341020002 

Na  a.nd  Ca  Hypo 
chlorite 

Agri-Chlor  10 

1/28/94 

Pro  Chemicals,  tnc. 

04349700001 

Na  and  Ca  Hypo 
chlonte 

Pro  Chlor  64 

1/28/94 

Sun  Pools.  Supplies  &  Services,  Inc. 

04413020002 

Na  and  Ca  Hypo 

chlorite 

Sun  Pools  Chlorinating  Solution 

1/28/94 

Recreationai  Factory  Warehouse 

04428100001 

Na  and  Ca  Hypo 
chlonte 

Swimway  Liquid  Sanjtzer 

1/28/94 

Value  P-oducts,  inc 

04491700001 

Na  and  Ca  Hypo 
chlorite 

Sani-Clean 

1/28/94 

Hydrologic  Rorida  inc. 

04522520003 

Na  and  Ca  Hypo 
chlonte 

Sodium  Hypo  Chlonte  Solution 

1/28/94 

Saentific  Water  Systems 

04538700019 
04538700020 
04538700021 

Na  and  Ca  Hypo 

chlorite 
Na  and  Ca  Hypo 

chlorite 
Na  and  Ca  Hypo 

chlorite 

Clor  Mor  Cal  Hypo-Granules 
Clor  Mor  Calhypo  Tablets 
Clor  f^or  Calhypo  Giant  Tatas 

1/28/94 
1/28J94 
1/28/94 

Oe'^esco  Products  Corporation 

04544720001 

Na  and  Ca  Hypo 
chlorite 

Cleneso  Chlonnating  Liquid 

1/28/94 

Safeway  Industnes.  Inc. 

04618300001 
04618300002 
04618300010 

Na  and  Ca  Hypo 

chlorite 
Na  and  Ca  Hypo 

chlonte 
Na  and  Ca  Hypo 

chlorite 

Sani-Way  6 
Sani-Way  12 
Bio-Chlor  LB-525 

1/28/94 
1/28/94 
1/28/94 

BiOnox  Co..  Inc. 

04650600001 

Na  and  Ca  Hypo 
chlorite 

Bionox 

1/28/94 

Aqua  Blue  Pools  of  Central  Florida,  Inc. 

04725020002 

Na  and  Ca  Hypo 
chlorite 

Aquatech          Supun          Shock 
Chlonnating  Solution 

1/28/94 

EES  Corporation 

C4S48220006 

Na  and  Ca  Hypo 
chlonte 

Genchlor  -  65(TM) 

1/28/94 

Yamell  Poo*  Supp*? 

04933720001 

Na  and  Ca  Hypo 
chlonte 

Yarnell's  Bleach 

M28/9A 

CK  Enterpnses 

0496'4C>C0Ci 

Na  a,nd  Ca  H>po 
chlonte 

K-San 

1/28/94 

Proclean  Systems  Inc. 

C5C4' 620001 

Na  and  Ca  H,po 
cniorrtQ 

Proclean  ProSan  Sanltzer/Bleach 

1/28/94 

Autotro)  Corporatjon 

C505 1000001 

Na  and  Ca  Hypo 
chlorte 

Chlorinating  Tablets 

1/28«4 
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Table  A-Ust  of  Products— Continuecf 

Registrant  Afiected 

EPA  Registration 
Number 

Actr»'e  Ingredient 

Name  of  Procixjct 

Date  Issued 

Blue  Lustre  Home  Care  Prodocts  \nc 

0506970C006 

NaandCa  Hypo- 
chlorte 

120  Day  Automatic  Toilet  Cleaner 

l/?8'94 

05069700007 

Ka  and  Ca  Hypo- 
chtorite 

Mif-Don-t 

1/2a/94 

J  &  5  Enterprises 

051^5420001 

^a  and  Ca  Hy5X>- 
cWorte 

Sun  Guard  15 

1. '28/94 

C^err  West 

05356900001 

^te  and  Ca  Hypo- 
chiofite 

Chem  K!or 

1/28.-94 

Capo  rpoustries,  Ltd 

05499820005 

Na  and  Ca  Hypo- 
chlorite 

Pool  Sfiock 

1/28/94 

<''~^K0  inc. 

05530400001 

Na  and  Ca  Hypo- 
d'llorte 

Calcium    Hypochlorite    70^.^,    Dry 
Chlorinating  Pel 

1/28/94 

Aqua  Sp-eciai.sts  Inc. 

05571400001 

Ma  and  Ca  Hypo- 
cWonte 

Corrosi.'e     Sodur-i     Hypochtonte 
Solution 

1/28«4 

Acua  Cf>emical  Sales  &  Defivery 

05600320001 

Na  and  Ca  Hypo- 
chlorite 

Aqua   Pure   So<y^rr.   Hvpoc^iorite 
Solutran  12.5% 

1/28'94 

Nortfi  Co-j^'.ry  Dairy  Soppty.  Inc. 

05715920003 

Na  and  Ca  Hypo- 
chione 

San  2000 

i/2&'94 

•-  3  -'itand  Consumer  ProctJCTs,  Inc. 

05778700004 

Na  and  Ca  Hypo- 
chlorrte 

Liqutchlor  Bleach 

1/28 '94 

\'jcNfiD  CC'-porsr>on 

06915120002 

Na  and  Ca  Hypo- 

cMorrte 

N'jchemCF-167 

1''28'94 

05919820001 

Na  and  Ca  Hypo 
cMome 

Sodium  Hypochlori-e  12  5^-^) 

•■  7S.':,-} 

0592892000-V 

NaandCaHypo- 
chloflte 

Sodiu"".  '-vpocNor,;e  Soi,jt;on 

1  'r8'&4 

05942620002 

Na  and  Ca  Hypo- 
chtonte 

S0O:un  Hypochtorite 

l/26,fe.4 

Vikj'vg  C^le^^icsl  Ccrripany 

05919820001 

Na  ard  Ca  Hypo- 

Sodium  Hypochtorite  12.5% 

1/28/94 

ctilcnte 

059289200Ct 

Na  and  Ca  Hypo- 

Sodium  Hypochtorite  SoL-'Jon 

-.,'28/94 

cWorte 

05942620002 

Na  and  Ca  Hypo 
chtorrte 

Sodium  Hypochlorrte 

1.-28/94 

Loctr*oco  ^aSoratories  Inc 

05928920001 

Na  and  Ca  Hypo 
cMorfte 

Sodium  Hypochlorite  Solution 

1. '28/94 

05942620002 

Na  and  Ca  Hypo 
chtortte 

Sodium  Hypochtonte 

1/28'94 

J  James  Smullen.  Ir>c. 

05942620C02 

Na  and  Ca  Hypo 
chJonte 

Sodium  H\pochtortte 

^^2Bm 

7C  S  Safety  and  EnvfrowrtentaJ  Consjltar^ts 

06142800001 

Na  and  Ca  Hypo 
chtortte 

E^^^ergency    Siorage    Pak    Water 
Prese'-.er  Ccncertrala 

1, "28^)4 

Accu-Care  Supply,  Inc. 

06203220001 

Na  and  Ca  Hypo 

Pool  C'eai 

l/28,'94 

c^it&rite 

Excelex  Corporat.'on 

0624950C001 

Na  and  Ca  Hypo 
cMorrta 

Exceiex  E'each 

1/?8'S4 

06249500003 

Na  and  Ca  Hypo 
cNorite 

bqui-Cnfor    Sodium    Hypochlorite ' 
Solution 

1-2&.&4 

Entchem  AnTe-ca,  Inc. 

062550000C1 

Na  and  Ca  Hypo 
chlorrte 

Cafciun  Hypochlorite  Idroklorel 

^f2&'9A 

HI.  Basis  for  Issuance  of  Notice  of 

IijtfTit  R'^uirement  List 

The  follouing  companies  faiJeo  to 
submit  the  foUowLng  requiremeril  data 
or  information: 
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Table  B-Ust  of  Requirements 


Active  Ingfedtent 


Na  and  Ca  Hipochtorite 


Re-gtetrant  Affected 


AccTi-Care  Supply,  Inc. 
Aero  Dishwashing  Serv- 
ice 
Advanced  Labcratones 
AgrvChem,  Inc. 
AWen  Leeds  ire 
Alpf-^    CheTiical    Serv- 
ices Inc. 
AfvFo       Manufacturing 

Con^.pany 
Antech  Chemical  Com- 
pany hK. 
American        Machinery 

CcTporation 
Aqua    Blue    Pools    of 

Central  Florida,  Ifx: 
Aqua  Cherr.icai  Sa^'s  8 

Delivery 
Aqua  Specialists  Inc. 
Ashland  C^.enic.al,  '"■-c. 
Atlantic  AqL3*.>c3 
Aulotrol  C-crporation 
Barton    C^>e^^cai    Cof- 

poratton 
Bay  State  Pool  Supplies 

Inc. 
Betz  Latx)'aror:ea,  inc. 
Bkxhdx  Conpany,  inc. 
Blue  Lustre  Ho.ne  Care 

ProOjcts  Inc. 
B'ce  RiDcon  Pods,  Inc. 
Bowman   Mel   4   Cof^ 

pany 
Capo  IrxifStnes.  Ltd. 
Chi^ska  Cf^efica)  Cotv 

pany 
Chem  West 
CK  Ente-pr  ses 
Clenesco  Proc_'ct3  Cor- 

poratKXi 
Oofcx  Company 
Colonial  Chemcal  Corrv 

pany 
Delta     Cherrical     Cor- 

pcafioiT 
Dietz  Pool.  Inc. 
Diversey  Corporat'on 
Dominion  Chemical 

Compa.ny 
Drew  Industrial  Division 
Ecoiab  Inc. 
Ed-Chem  Corporation 
EES  CoTX>fation 
E.J.  M.l'er  &  Sons  Pool 

Company 
E»  Atochem  HA.  Inc. 
Enichem  Amenca,  lf>a 
Ertych   Products   Corrv 

pany-Food  &  Cheni- 

cal  Prodw^ts 
Estxo  Che'-XAl 
Exceiex  Cc-pofaton 
E-Z  Ck>r  Sys;e"is  )rc. 
George        S.        Coyne 

Chenicai     Companv. 

Inc. 
Great        Lakes        Bio- 

Cherr.ca)       Corr!par>. 

Inc. 
G  &  S  Errterpfisea 


Requirement  Name 


Confidential  Statemen  of  Fomula  (CSF)  Fomi 
Confidential  Statement  of  Formu'a  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  For-xa  (CSF)  Form 
Confidential  Statement  of  form^ia  (CSF)  Form 
Confidential  Statement  of  Fonnula  (CSF)  Fom 

Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Fonnula  (CSF)  Form 

Confidentsal  Statement  of  Fonnula  (CSF)  Form 

Confidential  Statement  of  Fonnula  (CSF)  Fonn 

Con<>dent:ai  Staternenj  of  Formula  (CSF)  Form 

Ccnfidertial  StaSemem  of  ForTiufa  (CSF)  Form 
Corfidentiai  Stalement  o'  Formuia  'CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Ckjnfident^i  Staterrient  ol  Fof"^uia  iCSF)  Form 
ConfkJential  Statement  o(  Formwa  (CSF)  Form 

Ccnf>dential  Statement  of  Formula  (CSF)  Form 

ConftOentJai  Statement  of  Formua  fCSF)  Form 
CortfKJenoai  Statement  of  Formula  (CSF)  Fot-m 
Confidential  Statement  of  Formula  (CSF)  Form 

C-or,f«Dential  Staterrienf  of  Formula  iCSF)  Form 
Gor.ftoential  Slatemerrt  of  Formuta  (CSF)  Form 

Cor.ficemial  Statement  of  Formu'a  (CSF)  Form 
Confidential  Staieme-i;  o<  ^o"-^^'i  (CSF)  Fcm 

Confidential  Statement  of  Formuta  (CSF)  Form 

ConWentiai  £tater->ent  of  Formula  (CSF)  Form 
Confioer.tial  Statement  of  Fcm^ula  (CSF)  Form 

Confidential  Statement  of  Formv.-'a  (CSF)  Fomt 
C<«r.fiotTtal  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Fofm 

Confidential  Statement  of  Formula  (CSF)  Fonn 
Confidert  ai  Statement  of  Formute  (CSF)  Form 
Confident.ai  £-,atement  of  Formula  (CSF)  Form 

Conftdenfial  Sta!erv?nf  o»  Pomiuia  (CSF)  Form 
Confidential  Statement  oi  -ormufa  (CSF)  Form 
Confidential  Staiement  of  Formula  (CSF)  Form 
Confidential  Statement  ol  Formula  (CSF)  Form 
Confidential  Stai-eme.Tt  of  Fcmiuta  (CSF)  Form 

Confidential  Stateme-i  o!  Formula  (CSF)  Form 
Confidentiat  Statement  of  Fomxiia  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 


ConMer.hal  Slatemeri  of  Formuia  (CS*^)  Form 
Confioential  Statement  of  Formuia  iCSf)  Form 
C-onfidenfial  Statement  of  Formuia  iCSF)  Form 
Confidential  Statement  of  Formula  (CSf^)  Form 


Confidential  Statemem  of  Formula  (CSF)  Form 


Guideline  Ref- 
erence Numtier 


Cof*Oentta*  Stalemeni  o«  Formula  (CSF)  Form 


Onginal  Due-Date 


n/18/92 
•»1/ia"92 

11/18/92 
11/^-92 
11/18/92 
11/18/92 

11/^92 

11/18/92 

ll/ia'92 

ii/ia'92 

11/1&'92 

11/18/92 
11/18/92 
11/18/92 
11/18/92 
11/18/92 

11/18/92 

11/1 8^92 
Ii/ia'92 
11/1 8«2 

11/18/92 
11/18/92 

11/18/92 
11/18/92 

11/18/92 
11/18/92 
11/18/92 

11/18/92 
11/18/92 

11/1  a^ 

11/18/92 

ii/ia^2 
ii/ia'92 

Ii/ia'92 

11/18/92 
11/18/92 
11/18«2 
Ii/ia'92 

11/18/92 

ivia«2 

11/18/92 


Ii/ia'92 

ii/ia/92 

11/18«2 
11/18/92 


11/1 8«2 


Ii/ia'92 


i;')94 
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Table  B-List  of  Requirements — Continued 


Active  Ingredient 


Registrant  Affected 


Requirement  Name 


Guideline  Ref- 
erence Number 


Original  Due-Date 


Hatchick  Supply  Conv 
pany 

Haviland  Consumer 
Products,  inc. 

H.B.  Fuller  Company 

Hydrologic  Florida  Inc. 

ICI  Americas  Inc. 

Independent  Chemical 
Company 

Intecontinental  Chemi- 
cal Corporation 

J.  James  Smullen,  Inc. 

Kleen  Brite  Lab,  Inc. 

K  O  K  Cleanser  Com- 
pany 

Krudico  Inc. 

LCP  Chemicals 

Lerro's  Products  Inc 

Leslie's  Poolmart 

L  &  F  Products 

Lockwood  Laboratories 
Inc. 

M-CO  Inc. 

Merit  Chemical  Inc. 

Midwest  Pool  Supply 

Momar  Incorporated 

Morgan  Gallacher  Inc. 

North  Country  Dairy 
Supply.  Inc. 

Nuchem  Corporation 

Octagon  Process  Inc. 

Olin  Corporation 

Park  Corporation 

Patterson  Laboratones, 
Inc. 

Patterson  Labs  Inc. 

Phillips  Industrial  Prod- 
uct/Crosley  Field 

Lane 

Pro  Chemicals.  Inc. 

Proclean  Systems  Inc. 

Puratex  Company  Inc. 

Recreational  Factory 
Warehouse 

Safeway  Industries,  Inc. 

Sanolite 

Savol  Bleach  Company 

Scientific  Water  Sys- 
tems 

Scott  Pool,  Inc. 

Skasol  Inc. 

Snee  Chemical  Com- 
pany 

Springfield  Water  Con- 
ditioning Company 
Inc. 

Sun  Pools,  Supplies  & 
Services,  Inc. 

T-Chem  Products  Div 
Thurmond  Chemicals 
Inc.. 

Texo  Corporation 

Truetech,  Inc. 

UR  Industries  Inc. 

Value  Products,  Inc. 

Viking  Chemical  Com- 
pany 

World  Industries  Inter- 
national, Inc. 

Yarnell  Pool  Supply 


Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 


Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 


Statement  of 
Statement  of 
Statement  of 
Statement  of 
Statement  of 
Statement  of 


Formula  (CSF)  Form 
Formula  (CSF)  Form 
Formula  (CSF)  Form 
Formula  (CSF)  Form 
Formula  (CSF)  Form 
Formula  (CSF)  Form 


Confidential  Statement  of  Formula  (CSF)  Form 
Confidential'Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSFj  Form 


Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 

Confidential  Statement  of  Formula  (CSF)  Form 
Confidential  Statement  of  Formula  (CSF)  Form 
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Table  B-List  of  REOuiREWErrrs — Continued 


Active  Ingredient 


Registrar  Affected 


Requirerr'ent  Nar^ 


erence  hiumber 


Original  Due- Date 


York  CheTtcal  Corpora- 
tion 

7C^  Sa'ery  and  Env*- 
rormentat  Consutf- 
ants 


ConfkJefTti;^  Statenent  of  Formjia  (CSF)  Form 
Confidential  Slatement  o1  Forrnjla  (CSF)  Form 


IV.  Attachment  III  Susp«>nsion  Refx>rl- 
•Expianafor^'  Appendix 

A  discussion  of  the  basis  for  the 
NoUce  of  Intent  to  Suspend  fellows: 

Nu  and  Ca  Hypochloriia 

On  Febmary  23, 1992.  EPA  issued  the 
Phase  5  Reregistrarion  Data 
Requirements  Notice  Lt: posed  pursuant 
to  section  4  of  FIFRA  which  requi.'^d 
registrants  of  products  containing  Na 
and  Ca  Hv'pochlorite  to  develop  and 
submit  certain  data/infonr.ation.  These 
data/information  were  detennined  to  be 
necessary  to  satisfy  reregistra'Jon  data 
requirements  of  section  4(g)(2)CB)  of 
FIFRA. 

The  Na  and  Ca  Hypochlorite  Phase  5 
Reregistration  Data  RtHjuirements  Notice 
dated  Febniary  28.  1992,  required  each 
affected  registrant  to  submit  materials* 
relating  to  the  election  of  the  options  to 
address  each  of  the  data  requirements. 
The  Notice  further  required  that  data/ 
information  be  submitted  by  deadlines 
noted  for  the  subject  data.^information 
requirements  on  Attachment  II.  These 
deadlines  have  passed  and  to  aate  the 
Agency  has  not  received  adeoua'^e  ddtaV 
information  to  satisfy  thsse  data/ 
information  requirements.  Because  you 
ha\'e  failed  to  provide  an  appropriate  or 
adequate  response  wilhi,n  the  time 
pro\  ided  for  data/'information 
requirements  listed  on  Attachment  U, 
the  Agency  is  issuing  this  Notice  of 
intent  to  Suspend. 

V.  Conclusions 

EP.A  has  issued  Notices  of  Intent  to 
.Suspend  on  the  dates  inuicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  abov^e 

List  of  Subjects 

EnvironnientaJ  protection. 

Dated:  .March  8. 1994. 
Connie  S.  Nfusgrove, 

Acting  Director,  Office  ofComplioncf 

Monitoring. 

|FR  Doc  94-5P07  Filed  3-14-94;  8:45  ant 

BiLUWG  CODE  •&aO-60^ 


FEDERAL  MlARITIME  COMM!SSI0^4 
Agreementts)  Filed 

7  he  Federal  .Maritime  Commission 
hereby  gives  notice  of  the  fihng  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Conunission,  800  North 
Capitol  Street.  N'W.,  9tn  Floor. 
Interested  f>arties  may  submit  comments 
on  each  agr*^ment  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Rt^gulations.  Interested  pe.-<ons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agre^-ment. 

Agreemenr  No..  2 1 7-01 1 203-004. 

TiUe:  W'allenius/NOSAC  Space 
Charter  and  Cooperative  Working 
Agreement. 

Parlies:  Wallenius  Line  AB.  NOS.^C 
ANS. 

Synopsis:  The  proposed  amendment 
clarifies  that  Walienius  may  charter 
space  on  vessels  owned  or  chartered  by 
the  NOS.\C  parties  or  agents  in 
conjunction  with  whoily-owned 
subsidiaries  of  Wallenius.  The  parties 
have  requested  a  shortened  revi<»w 
pcrriod. 

Agri-ement  No.:  207-01 1315-002. 

Title:  American  Carriers  NOS.-\C  Joint 
Ser\  ice  Agreement. 

Parties:  Wallenius  Lines  AB.  NOSAC 
A.NS. 

S\Tiopsis:  The  proposed  amendment 
clariP.es  that  the  parties  may  contribute 
vessels  to  the  Joint  Service  in  their 
individual  capacities  or  jointly,  directly 
or  through  agents  or  affiliates.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-011443. 

Title:  U.S./Latin  America  Agreement 

Parties:  .\.P.  Moller-Marrsk  Line.  Sea- 
Land  5>ervice.  Inc. 

SvTJopsjs  The  proposed  Agreement 
authorizes  the  parties  to  discus.s  and 


aaree  upon  rates  on  a  voluntary  basis. 
They  may  also  discuss  and  agree  upon 
matters  relating  to  the  deplojTnent  and 
utilization  of  vessels  'n  the  trade 
between  ports  and  points  in  the  l^ited 
States  and  ports  and  points  in  Colombia. 
Ecuador,  Peru,  Chile,  (including  points 
in  BoUvia).  Mexico.  Panama.  Guatemala. 
Honduras.  Costa  Rico,  El  Salvador, 
Nicaragua.  Belize,  and  Jamaica.  It  also 
authorizes  the  parries  to  charter  vess^^ls 
to  each  other  or  other  parties  in  the 
trade.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  224-200755-001. 

Title:  Jacksonville  Port  Authority/ 
Stevens  Shipping  and  Terminal 
Company. 

Parties:  Jdcksonville  Port  Authority. 
Stevens  .Shipping  and  Terminal 
Company. 

Synopsis.  The  proposed  amendment 
authorizes  an  annual  rate  and 
throughput  increase  to  the  Agreement. 

By  Order  of  the  Federal  Marjtimo 
(Commission. 

Dated:  Manrh  9.  1994 
Joseph  C  Polking. 
Secretary. 

\rR  Doc.  94-5904  Filed  3-14-94;  8.45  a.Ti| 
BFIUMG  CODE  e73O-0V.M 


FEDERAL  RESERVE  SYSTEM 

Mericfian  Bancorp,  fnc,  Reading,  PA; 
Application  To  Engage  in  Nonbanking 
Activities 

Nieridian  Bancorp,  Lnc.  Reading. 
Pennsylvania  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S  C 
1843lc)(8))  (3HC  Act)  and  §  225.23(a)(3) 
of  the  Ekjard's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
a  wholfy  ov^med  subsidiary.  MtOinn 
Capital  Management,  bic.,  Wyomissing. 
Pennsylvania  (Company),  in  the 
foilov*ing  securities-related  activities: 
(1 )  Providing  portfolio  investment 
advice  to  the  general  public,  including 
the  exercise  of  investment  discretion  on 
behalf  of  institutional  customers  and  a 
limited  number  of  individuals  related  ti> 
Company's  management;  (2)  serving  a.5 
general  partner  of,  maintaining  a 
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financial  interest  in.  and,  in  its  capacity 
as  general  partner,  providing  portfolio 
investment  advice,  including  the 
exercise  of  investment  discretion,  to  a 
series  of  limited  partnerships  now 
existing  or  to  be  established  in  the 
future  (Partnerships);  (3)  engaging  in  the 
private  placement  of  limited  partnership 
interests  in  the  Partnerships  to 
institutional  customers  and  certain 
additional  employee  benefit  plans;  and 
(4)  performing  certain  administrative 
and  recordkeeping  functions  for  the 
Partnerships  in  its  capacity  as  general 
partner.  The  scope  of  the  proposed 
activity  is  nationwide. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutorj' 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  part.icular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229,  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y  (49  FR  806  (1984)}. 

Apphcant  believes  that  the  provision 
of  portfolio  investment  advice  to  any 
person,  including  the  exercise  of  Umited 
investment  discretion  for  institutional 
customers,  is  authorized  by  regulation. 
See  12  CFR  225.25(b)(4)(iii).  Applicant 
has  stated  that  it  will  conduct  its 
proposed  investment  advisory  activities 
subject  to  the  requirements  and 
limitations  of  the  Boards  Regulation  Y 
and  the  conditions  and  limitations  of 


the  Board's  previous  orders,  with  one 
exception.  Applicant  proposes  to 
exercise  limited  investment  discretion 
on  behalf  of  a  small  number  of  relatives 
of  Company's  proposed  chief  executive 
officer,  but  only  for  so  long  as  this 
individual  serves  in  this  position.  This 
individual  has  provided  this  service  to 
these  individuals  for  several  years. 
Applicant  believes  that  these 
individuals  are  suitable  persons  for 
whom  Company  may  exercise 
investment  discretion  in  view  of  their 
small  nimiber.  their  unique  family 
relationship  to  Company's  proposed 
chief  executive  officer,  and  the 
longstanding  practice  of  Company's 
proposed  chief  executive  officer  to 
exercise  investment  discretion  on  their 
behalves. 

Applicant  believes  that  Company,  in 
its  capacity  as  general  partner,  also  may 
provide  portfolio  investment  advice, 
including  the  exercise  of  investment 
discretion,  to  the  Partnerships. 
Applicant  notes  that  the  Partnerships 
are  excluded  from  the  definition  of  an 
investment  company  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.)  (1940  Act),  and 
believes,  for  this  and  other  reasons,  that 
the  provisions  of  section  225.125  of 
Regulation  Y  (12  CFR  225.125). 
including  the  prohibition  therein 
against  an  investment  adviser 
purchasing  for  its  own  account  any 
shares  of  an  investment  company  for 
which  it  serves  as  an  investment 
adviser,  are  not  applicable  to  Company's 
investment  in  the  Partnerships  or  its 
activities  as  general  partner  of  the 
Partnerships. 

Each  of  the  Partnerships  is  engaged 
solely  in  the  business  of  investing  in 
debt  and  equity  securities,  including 
indirect  interests  in  real  property  that 
would  qualify  as  securities.  Applicant 
represents  that  the  securities  owned  by 
the  Partnerships,  together  with  all  other 
securities  directly  or  indirectly  owTied 
or  controlled  by  Applicant,  do  not 
include  more  than  5  percent  of  the 
voting  shares  of  any  company  (except 
for  certain  securities  held  by  the 
Partnerships  that  Apphcant  will  cause 
the  Partnerships  to  divest  within  a 
period  of  time  acceptable  to  the  Board). 
Applicant  also  represents  that  it  will  not 
directly  or  indirectly  exercise  a 
controlUng  influence  over  the 
management  or  policies  of  any 
company,  or  otherwise  engage  in  the 
conduct  of  the  activities  of  any 
company,  the  securities  of  which  are 
owned  by  any  of  the  Partnerships.  On 
this  basis.  Applicant  believes  that 
Company  may  acquire  an  interest  in 
each  of  the  Partnerships  without  the 


filing  of  an  application  for  prior  Board 
approval  under  the  BHC  Act. 

Applicant  has  stated  that  the 
Partnerships  will  not,  after  the 
Partnerships  are  initially  subscribed, 
admit  new  Umited  partners,  or  permit 
limited  partners  after  their  initial 
investment  either  to  make  additional 
contributions  or  to  withdraw  capital, 
more  frequently  than  once  per  quarter. 
Applicant  proposes  to  engage,  as  general 
partner,  in  the  private  placement  of 
limited  partnership  interests  in  the 
Partnerships  in  this  context.  Applicant 
is  seeking  authority  to  engage  in  private 
placement  activity  only  in  this  context, 
and  is  not  seeking  private  placement 
authority  in  general.  Applicant  also  will 
comply  with  all  conditions  and 
limitations  contained  in  the  Board's 
previous  orders  approving  private 
placement  activities  generally  and  the 
requirements  of  the  Securities  and 
Exchange  Commission's  Regulation  D 
(17  CFR  230.501  et  seq.)  (Regulation  D) 
and  the  Securities  Act  of  1933  (15 
U.S.C.  77a  et  seq).  See  J. P.  Morgan  & 
Company  Incorporated,  76  Federal 
Reserve  Bulletin  26  (1990),  Bankers 
Trust  New  York  Corporation,  75  Federal 
Reserve  Bulletin  629  (1989);  The  Chase 
Manhattan  Corporation.  74  Federal 
Reserve  Bulletin  704  (1988); 
Manufacturers  Hanover  Corporation.  73 
Federal  Reserve  Bulletin  930  (1987). 
Applicant  believes  that  engaging  in  the 
issuance  and  private  placement  of 
limited  partnership  interests  not  more 
frequently  than  once  per  quarter  is 
sufficiently  infrequent  that  in  doing  so, 
while  also  observing  Regulation  D  and 
the  conditions  and  limitations  described 
above,  neither  Company  nor  the 
Partnerships  would  be  principally 
engaged  in  the  issue,  flotation, 
underwriting,  public  sale,  or 
distribution  of  securities  for  purposes  of 
section  20  of  the  Glass-Steagall  Act. 

The  Board's  previous  orders  do  not 
authorize  the  private  placement  of 
securities  with  qualified  employee 
benefit  plans  with  assets  less  than 
$1,000,000.  Applicant  believes, 
however,  that  quafified  employee 
benefit  plans  with  assets  of  not  less  than 
5500,000  typically  have  the 
sophistication  to  evaluate  an  investment 
in  the  Partnerships.  .'Applicant  proposes 
on  this  basis  that  the  private  placement 
of  limited  partnership  interests  in  the 
Partnerships  with  such  smaller  qualified 
employee  benefit  plans,  and  in 
conformity  with  all  other  conditions 
and  limitations  of  the  Board's  previous 
orders  and  Regulation  D,  would  be 
consistent  with  the  Board's  previous 
determinations  that  private  placements 
are  not  the  public  sale  or  distribution  of 
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securities  for  purposes  of  section  20  of 
the  Glass-Steagall  Act. 

Applicant  also  proposes  that 
Company  will  maintain  such  records 
and  provide  such  services  as  are 
necessary  and  incidental  to  its 
exercising  investment  discretion  on 
behalf  of  its  institutional  customers  and 
other  approved  individual  customers 
and  acting  as  general  partner  of  and 
exercising  investment  discretion  on 
behalf  of  the  Partnerships.  In  the  case  of 
Company's  institutional  customers  and 
other  approved  individual  customers, 
this  would  include  records  of 
customers'  identities,  securities 
holdings,  securities  transactions  and 
settlements,  account  balances,  and  other 
records  customarily  retained  by 
investment  advisers  or  that  investment 
advisers  are  required  by  law  to  retain.  In 
the  case  of  the  Partnerships,  this  would 
include  the  foregoing  and  records 
relating  to  limited  partners'  identities 
and  their  ownership  interests  and 
account  balances  in  the  Partnerships, 
the  payment  of  Partnership  bills,  the 
retention  of  legal,  accounting,  and 
financial  professionals,  and  other 
activities  incidental  to  acting  as  general 
partner  of  a  limited  partnership. 
Applicant  believes  that  these  activities 
are  closely  related  to  banking  because 
they  are  Incidental  to  investment 
advisory  activities  approved  by  the 
Board,  and  are  permissible. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition  in  the 
dehvery  of  high  quality  investment 
management  services.  Applicant  also 
believes  that  approval  of  this 
application  will  allow  Company  to 
provide  a  wider  range  of  services  and 
ser\e  a  wider  cHentele.  Applicant 
believes  that  the  proposed  activities  will 
not  result  in  any  unsound  banking 
practices  or  other  adverse  effects. 
In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 


likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  wTiting  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  late'r  than  April  6,  1994. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262  3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  WTitten  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Resene  Bank  of 
Philadelphia. 

Board  of  Governors  of  the  Federal  Reserve 

System,  March  9.  1994. 

fennifer  J.  Johnson, 

Assoc }ate  Secretary  of  the  Board. 

IFR  Doc.  94-5944  Filed  3-14-94;  8;45  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

Business  Advisory  Board;  Meeting 

Notice  is  hereby  given  that  the 
General  Services  Administration  (GSA) 
Business  Advisory  Board  will  meet 
March  14  and  April  1,  1994,  from  8  a.m. 
to  4  p.m.  at  the  General  Services 
Administration  Building  at  18th  and  F 
Streets,  room  5141A,  Washington,  DC 
20405.  Notice  is  required  by  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2,  and  the  implementing  regulation.  41 
CFR  part  101-6. 

The  purpose  of  these  meetings  is  to 
provide  a  forum  to  discuss  the 
development  of  asset  management 
principles  that  will  guide  the 
management  of  GSA 's  real  property 
portfoho.  The  agenda  for  this  meeting 
will  include  discussions  on  and 
recommendations  of  asset  management 
principles  to  guide  GSA's  ownership 
enterprise. 

The  meeting  will  be  open  to  public. 

For  further  information,  contact 
Deborah  Schilling  (202)  501-9192  of  the 
Public  Buildings  Senice,  Real  Estate 
Reinvention  Task  Force,  GSA, 
Washington,  DC  20405. 


Dated  Mair.h  1.  1994 

David  L.  Bibb, 

Deputy  Commissioner.  Public  Buildings 
Ser\ice. 

IFR  Doc.  94-5910  Filed  3-14-94;  8:45  am) 

BILLING  CODE  S820-2^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

Safe  Medical  Devices  Act  of  1990; 
Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  February  10, 1994  by  the 
Secretary  of  Health  and  Human 
Ser\ices,  the  Assistant  Secretary  for 
Health  has  delegated  to  the 
Commissioner  of  Food  and  Drugs,  with 
authority  to  redelegate,  all  the 
authorities  under  the  Safe  Medical 
Devices  Act  of  1990  (Pub.  L.  101-629), 
as  amended  hereafter.  This  delegation 
excludes  the  authority  to  submit  reports 
to  the  Congress. 

This  delegation  is  effective  upon  date 
of  signature.  In  addition,  I  hereby  affirm 
and  ratify  any  actions  taken  by  the 
Commissioner  of  Food  and  Drugs  or  his 
subordinates  which,  in  effect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 

Dated:  February  23, 1994. 
Philip  R.  Lee,  M.D., 

Assistant  Secretary  for  Health. 

IFR  Doc  94-5914  Filed  3-14-94,  8:45  ami 

BILLING  CODE  416&-1S-M 


Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Food  Advisory  Committee 

Date.  time,  and  place.  April  6,  1994, 
1  p.m..  April  7  and  8, 1994,  8  a.m.. 
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Renaissance  Hotel-Dulles  Airport, 
comer  of  Sully  and  McLearen  Rds., 
Hemdon.VA  22071. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  April  6. 
1994,  1  p.m.  to  5;30  p.m.;  open 
committee  discussion.  April  7,  1994,  8 
a.m.  to  5  p.m.;  open  committee 
discussion,  April  8.  1994.  8  a.m.  to  9:15 
a.m.;  open  public  hearing,  9:15  a.m.  to 
10:15  am.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion.  10:15  a.m.  to  5  p.m.;  Lynn 
A.  Larsen,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-5).  Food  and 
Druj;  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-205-4727. 
or  Catherine  M.  DeRoever,  Advisory- 
Committee  Staff  {HFS-22).  202-205- 
4251,  FAX  202-205-^970. 

Cenem!  function  of  the  committee. 
The  committee  provides  advice  on 
emerging  food  safety,  food  science,  and 
nutrition  issues  that  FDA  considers  of 
primary  importance  in  the  next  decade. 

Agenda—Open  public  hearing. 
Interested  persons  may  present  data. 
information,  or  views,  orally  or  in 
WTiting,  on  issues  pendmg  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  by  close  of  business 
March  31. 1994,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  vk-ish  to 
present,  the  names  and  addresses  of 
pnDposed  participants,  and  an 
indication  of  the  appro.xiraate  time 
reqviired  to  make  their  comments.  If 
necessary,  comments  may  be  limited  to 
5  minutes  per  participant. 

Open  committee  discussion.  The 
comm.ittee  will  undertake  a  scientific 
discussion  of  the  safety  review  of  whole 
foods  produced  by  new  biotechnologies. 
A  genetically  modified  tomato  currently 
under  review  by  the  agency  will  serve 
as  an  example  and  focus  of  the 
discussion. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2]  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upwn  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  hsted  above. 

The  open  pubhc  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized. 


however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FD■^'s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  m.eeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  m.embers  v\-ill 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  \iewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Par^tlawn  Dr.. 
Rockville.  NTO  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  m.inutes  of 
the  open  port.ion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 


Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  March  9,  1994. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
IFR  Dor  94-5945  Filed  3-14-94;  845  ami 

BILUNG  CODE  4150-01-* 

Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Biological  Response  Modifiers 
Advisory  Committee 

Date,  time,  and  place.  March  31. 
1994,  1  p.m..  Food  and  Drug 
Administration,  Bldg  29,  conference 
rm.  121,  8800  Rockville  Pike.  Bethesda, 
MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion  on  review  of 
research.  1  p.m.  to  1:45  p.m.;  closed 
committee  deliberations,  1:45  p.m.  to 
2:45  p.m.;  open  public  hearing.  2:45 
p.m.  to  3:45  p.m.,  unless  public 
participation  does  not  last  that  long. 
William  Freas  or  Pearline  Muckelvene. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-21).  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852.  301-594-1054. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectram  of  human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 
information,  or  views,  orally  or  in 
WTiting.  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  24. 1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
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arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientific  programs  of  the  Laboratory  of 
Molecular  Immunology  of  the  Division 
of  Cellular  and  Gene  Therapies,  Center 
for  Biologies  Evaluation  and  Research. 

Closed  committee  deliberations.  The 
committee  will  di.scuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions;  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  adusory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  pubhc  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 


Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  wnting,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  (he 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
begiiming  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2,  10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  imwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  PT)A  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 


accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Elxamples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  hav  e 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
pubhc  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  US  C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated;  March  9.  1994. 
lane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
!FR  Doc.  94-5946  Filed  3-14-94;  8;45  ami 
BILUNQ  CODE  4ie0-0l-f 


Health  Resources  and  Services 
Administration 

Low  Income  Levels  tor  Health 
Professions  and  Nursing  Programs 

The  Health  Resources  and  Serv  ices 
Administration  (HRSA)  is  updating 
income  levels  used  to  identify  a  "low 
income  family"  for  the  purpose  of 
providing  training  for  individuals  from 
disadvantaged  backgrounds  under 
various  health  professions  and  nursing 
programs  included  in  titles  Vll  and  VIH 
of  the  Public  Health  Service  Act  (the 
Act). 

The  Department  periodically 
publishes  in  the  Federal  Register  low 
income  levels  used  by  the  Public  Health 
Service  for  grants  and  cooperative 
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agreements  to  institutions  providing 
training  for  individuals  from 
di.sadvantdged  backgrounds.  A  "low 
income  level"  is  one  of  the  factors  taken 
into  consideration  to  determine  if  an 
individual  qualifies  as  a  disadvantaged 
student  for  purposes  of  health 
professions  and  nursing  programs. 

The  programs  under  the  Act  that  use 
■'low  income  levels"  as  one  of  the 
factors  in  determining  disadvantaged 
backgrounds  include  the  Health  Careers 
Opportunity  Program,  section  740 
(prtviously  section  787),  the  Program  of 
Financial  Assistance  for  Disadvantaged 
Health  Professions  Students,  section 
740(a)(2)(F)  (previously  section  787(b)). 
and  Nursing  Education  Opportunities 
for  Individuals  from  Disadvantaged 
Backgrounds,  section  827.  Loans  to 
Disadvantaged  Students,  section  724 
(previously  section  740(c)), 
Scholarships  for  Health  Professions 
Students  from  Disadvantaged 
Backgrounds,  section  737  (previously 
section  760),  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
and  Fellowships  Program,  section  738 
(previously  section  761)  were  added  to 
title  Vn  by  the  Disadvantaged  Minority 
Health  Improvement  Act  of  1990  (Pub. 
L.  101-527)  and  are  also  using  the  low 
income  levels.  Other  factors  used  in 
determining  "disadvantaged 
backgrounds"  are  included  in 
individual  program  regulations  and 
gviidelines. 

Health  Careers  Opportunity  Program 
(HCOP).  Section  740 

This  program  awards  grants  to 
accredited  schools  of  medicine, 
osteopathic  medicine,  public  health. 
dentistr>',  veterinar>'  medicine, 
optometry,  pharmacy,  allied  health, 
podiatric  medicine,  chiropractic  and 
public  or  nonprofit  private  schools 
which  offer  graduate  programs  in 
clinical  psychology,  and  other  public  or 
private  nonprofit  health  or  educational 
entities  to  assist  individuals  from 
disad\antaged  backgrounds  to  enter  and 
graduate  from  health  professions 
schools. 

Financial  A.ssistance  for  Disadvantaged 
Health  Professions  Students  (FADHPS), 

Section  740faK2)(F) 

Thi-)  program  awards  grants  to 
accreuited  schools  of  medicine, 
osteopathic  medicine,  and  dentistry  to 
provide  financial  assistance  to 
individuals  from  disadvantaged 
backgrounds  who  are  of  exceptional 
financial  need,  to  help  pay  for  their 
health  proff^ssions  education.  The 
provision  of  these  scholarships  shall  be 
subject  to  section  795  relating  to 


residency  training  and  practice  in 
primary  health  care. 

Nursing  Education  Opportunities  for 
Individuals  finm  Disadvantaged 
Backgrounds,  Section  827 

This  program  awards  grants  to  public 
and  nonprofit  private  schools  of  nursing 
and  other  public  or  nonprofit  private 
entities  to  meet  costs  of  special  projects 
to  increase  niu'sing  education 
opportunities  for  individuals  from 
disadvantaged  backgrounds. 

Loans  to  Disadvantaged  Students. 
Section  724 

This  program  makes  awards  to  certain 
accredited  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
optometry,  pharmacy,  podiatric 
medicine,  and  veterinary  medicine  for 
financially  needy  students  from 
disadvantaged  backgrounds. 

Scholarships  for  Health  Professions 
Students  from  Disadvantaged 
Backgrounds.  Section  737 

This  program  awards  grants  to  schools 
of  medicine,  nursing,  osteopathic 
medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry, 
veterinary  medicine,  allied  health,  or 
public  health,  or  schools  that  offer 
graduate  programs  in  cUnical 
psychology  for  the  purpose  of  assisting 
such  schools  in  providing  scholarships 
to  individuals  from  disadvantaged 
backgrounds  who  enrolled  (or  are 
accepted  for  enrollment)  as  full-time 
students. 

Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  and 
Fellowship  Program,  Section  738 

This  program  awards  grants  to  repay 
the  health  professions  education  loans 
of  disadvantaged  health  professionals 
who  have  agreed  to  serve  for  at  least  2 
years  as  a  faculty  member  of  a  school  of 
medicine,  nursing,  osteopathic 
medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry, 
veterinary  medicine,  public  health,  or  a 
school  that  offers  a  graduate  program  in 
clinical  psychology.  Section  738(a) 
allows  loan  repa)Tnent  only  for  an 
individual  who  has  not  been  a  member 
of  the  faculty  of  any  school  at  any  time 
during  the  18-month  period  preceding 
the  date  on  wiiich  the  Secretary  receives 
the  request  of  the  individual  for 
repayment  contract  (ie..  "new"  faculty). 

The  following  income  figures  were 
taken  from  low  income  levels  published 
by  the  U.S.  Bureau  of  the  Census,  using 
an  index  adopted  by  a  Federal 
Interagency  Committee  for  use  in  a 
variety  of  Federal  Programs.  That  index 
includes  multiplication  by  a  factor  of 


1.3  for  adaptation  to  health  professions 
and  nursing  programs  which  support 
training  for  individuals  from 
disadvantaged  backgrounds.  The 
income  figures  have  been  updated  to 
reflect  increases  in  the  Consumer  Price 
Index  through  December  31, 1993. 


Size  of  parents  family ' 

Income 
level  2 

1  

S9,700 

2                  

12,600 

3 

15.000 

4     

19  200 

5 

22,600 

B  or  more           

P5.400 

1 1ncludes  only  dependents  listed  on  Federal 
Income  tax  forms. 

z Rounded  to  the  nearest  SlOO.  Adjusted 
gross  Income  for  caiendar  year  1993. 

Dated:  March  9,  19-^4   . 
Giro  V.  Sumaya.  M.D.,  M.PJI.T.M.. 

Administrator. 

|FR  Doc.  94-5947  Filed  5-14-94.  845  ami 

BILLING  COD€  4160-15-P-M 

[RIN-0905-ZA15;  PN  2176] 

Rural  Heaitti  Outreach  Grant  Program 

AGENCY:  Health  Resources  and  Services 
Administration  (PHS). 
ACTION:  Notice  of  Availability  of  Funds 
for  Minority  Community  Health 
Coalition  Development  and 
Implementation  of  HIWAIDS  Centered 
Education/Prevention  Demonstration 
Grant  Project. 

summary:  The  Office  of  Minority  Health 
(OMH),  Office  of  the  Assistant  Secretary 
for  Health  (OASH).  and  the  Office  of 
Rural  Health  Policy  (ORHP).  Health 
Resources  and  Services  Administration 
(HRSA),  announce  the  availability  of 
funds  for  Fiscal  Year  1994  to  support 
rural  Minority  Community  Hpal'h 
Coalition  demonstration  (MCHC)  project 
grants  for  a  period  not  to  exceed  three 
years.  Given  the  nature  of  some  of  the 
activities  conducted  separately  under 
the  auspices  of  one  Office  or  the  other. 
the  Offices  are  committed  to  jointly 
supporting  activities  whose  underljing 
missions  are  similar.  Therefore,  the 
MCHC  Project  is  designed  to  be  a 
component  of  the  existing  Rural  Health 
Outreach  Grant  Program. 

The  MCHC  grant  projects  are  designed 
to  provide  limited  resources  to  plan  and 
develop  five  rural  m.inority  community 
health  coalitions.  The  purpose  of  these 
coaUtions  will  be  to  develop  strategies 
to  implement  an  integrated  HIV/AIDS- 
centered  plan  addressing  HIV  and 
related  health  problem.s  associated  with 
risk  behaviors  underlying  HIV 
transmission.  In  addition,  interventions 
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for  other  health-related  drees  (such  as 
hypertension,  obesity,  cancer,  diabetes) 
which  have  particular  impact  on 
minority  populations  are  also  strongly 
encouraeed. 

Awards  will  be  made  to  five 
applicants  from  ONfH  funds  authorized 
under  section  1707  of  the  Public  He.^lth 
Service  Act  as  amended  by  the 
Disadvantaged  Minority  Health 
Improvement  Act  of  1990,  and 
transferred  to  the  OfSce  of  Rural  Health 
Pohcy.  The  Rural  Health  Outreach 
grants  are  authorized  under  section  301 
of  the  Pviblic  Health  Service  Act.  (See 
Federal  Register  pubhshed  November 
30.  1993.  at  58  FR  63173) 

.Vationai  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  acti-vity  for  setting 
priority  areas.  The  Minority  &Dmmunity 
Health  Coalition  Development  and 
Implementation  of  HIV/AIDS  Centered 
EducatiorLTrevention  Demonstration 
Grant  Project  fMCHC  Project)  is  related 
to  the  priority  areas  for  health 
promotion,  health  protection  and 
preventive  services.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  Ho.  017-001- 
00474-0)  or  Healthy  People  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Gcvemriient  Printing 
OfGce,  Washington,  D.C  20402-9325 
(Telephone  (202)  783-3238). 

Funds  Available 

Approximately  S510.000  is  available 
for  the  development  and 
im.plementation  of  L;;e  MCHC  Project 
through  a  joint  effort  bttween  ORHP,  in 
HRSA.  and  OMH,  Ir,  OASH.  Awards 
wall  be  made  to  five  grantees,  at 
$102,000  e9'_h.  including  indirect  costs, 
for  one  year.  Applicants  may  propose 
project  periods  for  up  to  three  years. 
However,  applicants  are  advised  that 
continued  funding  beyond  Fiscal  Year 
1994  is  subject  to  appropriation  of  funds 
and  an  acceptable  level  of  performance. 

Addresses/Contacts 

Application  kits  may  be  obtained 
from  Ms.  Opal  McCarthy,  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care,  East-West  Building,  4350 
East- West  Highway,  11th  Floor. 
Rockville,  Maryland  20857,  (301)  594- 
4260.  Apphcation  kits  contain 
guidelines  which  outline  program 
requirements  indicated  in  the 
authorizing  legislation.  Applicants  may 
contact  Ms.  McCarthy  for  assistance  on 


business  management  issues.  Completed 
applications  must  be  submitted  to  Ms. 
McCarthy. 

The  standard  application  form  and 
general  instructions  for  completing 
applications  (Form  PHS-5161-1,  OMB 
#0937-0189)  have  been  approved  by  the 
Office  of  Manage  menl  and  Budget. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  regarding  this 
aimouncement  should  be  directed  to 
Ms.  Arlene  Granderson,  Office  of  Rural 
Health  Policy,  Room  9-05,  Parklawn 
Building,  5600  Fishers  Lane,  RixikviUe, 
Maryland  20857,  (301)  443-0835. 

Due  Date:  Applications  for  the 
program  must  be  received  by  the  close 
of  business  on  April  30, 1994. 
Applications  will  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadUne 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  A  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service  will  be  accepted  as 
proof  of  timely  maihng.  AppUcations 
received  after  the  announceid  closing 
date  wiLl  not  be  considered  for  funding 
and  will  be  returned  to  the  applicant. 

Eligible  Applicants 

All  pubhc  and  private  entities,  both 
nonproilt  and  for-profit,  may  participate 
as  members  of  a  minority  community 
health  coalition.  The  grant  recipient 
must  be  a  nonprofit  or  public  entity 
which  meets  one  of  three  geographic 
requirements  and  the  other 
requirements  noted  below: 

Geographic  Requirements 

(1)  The  applicant  is  located  outside  of 
a  Metropolitan  Statistical  .Are.a  as 
defined  by  the  Office  of  Management 
and  Budget.  A  list  of  the  cities  and 
counties  that  are  designated  as  being 
within  a  MetropoUtan  Statistical  Area 
vdll  be  included  with  the  application 
kit;  or 

(2)  The  applicant  is  located  In  a  rural 
census  tract  of  one  of  the  counties  hsted 
in  Appendix  I  of  this  notice.  Although 
each  of  these  counties  is  a  Metropolitan 
Statistical  Area,  or  part  of  one,  large 
^arts  of  the  counties  are  rural. 
Organizations  located  in  tliese  rural 
areas  are  eligible  for  the  program.  Rural 
portions  of  these  counties  have  been 
identified  by  census  tract  since  this  is 
the  only  way  we  have  found  to  clearly 
differentiate  them  from  urban  areas  in 
the  large  counties.  Appendix  I  provides 
a  list  of  these  census  tracts  for  each 
county  Appendix  11  includes  the 
telephone  numbers  for  regional  offices 
of  the  Census  Bureau.  AppUcants  may 
call  these  offices  to  determine  the 


census  tract  in  which  they  are  located; 
or 

(3)  The  apphcant  is  an  organization 
that  is  constituted  exclusively  to 
provide  services  to  migrant  and  seasonal 
farmworkers  in  rural  areas  and  is 
supported  under  section  329  of  the 
Public  Health  Service  Act.  These 
organizations  are  eligible  regardless  cf 
the  urban  or  rural  location  of  their 
administrative  headquarters;  and 

Other 

(1)  The  apphcant  is  located  in  a  State; 
and 

(2)  The  apphcant  is  a  community- 
based  organization  that  has  a  board  of 
directors  or  governing  body  that  is 
composed  of  more  than  50  percent 
minorities. 

SUPPt.EMENTARV  INFORKIATION:  The  OMH 
and  the  ORHP  are  committed  to 
activities  targeted  toward,  improving  the 
health  status  of  rural  minority 
populations;  and  improving  the 
knowledge  base  and  cultural 
competence  of  health  providers, 
governmental  entities  and  community- 
based  organizations  regarding  the 
specific  health  concerns  of  these  racial/ 
ethnic  minority  populations.  These 
concerns  range  from  availability  of  and 
access  to  appropriate  health  care  and 
social  service — to  the  pronsion  of 
education  and  service  in  health 
promotion  and  dlse.ase  prevention — to 
the  issues  of  education,  identification, 
and  treatment  of  contemporary  diseases, 
siich  as  AIDS  and  HIV  infection.  The 
two  offices  have  mutual  concerns  for 
enhancing: 

(a)  The  dissemination  of  information 
regarding  the  health  of  rural  minority 
populations; 

(b)  The  exchange  of  dialogue  between 
rural  minority  populations  and 
appropriate  groups; 

(c)  Pohcy  makers'  awareness  and 
understanding  of  the  unique  problems 
of  rural  minority  populations;  and 

(d)  The  development  of  local, 
culturally  appropriate  strategies  for 
improving  the  delivery  of  health  and 
social  services  to  rural  minority 
populations. 

Background 

In  Fiscal  Year  1988,  HIV  infection  and 
AIDS  were  recognized  as  an  important 
public  health  problem  in  minority 
populations.  The  term  "HIV  infection" 
more  appropriately  describes  the  entire 
scope  of  this  public  health  problem  than 
the  term  "AIDS.'  HIV  infection. 
esf)ecially  in  minority  commuiutie*, 
does  not  occur  as  an  isolated  problem. 
It  is  intimately  linked  to  many  other 
health  problems  such  as:  Tuberculosis, 
substance  abuse  and  sexually 
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transmitted  diseases  like  syphilis  and 
Hepatitis  B. 

Because  health  promotion/risk 
reduction  programs  require  influencing 
behavior  which  frequently  is  resistant  to 
change,  it  is  crucial  that  the  methods 
used  be  sound  and  acceptable  to  the 
target  population.  Successful  programs 
recognize  that  the  health  information/ 
media  approach  alone  is  insufficient  to 
motivate,  effect,  and  sustain  the  desired 
change  in  either  individual  or  group 
behavior.  Moreover,  even  when 
additional  educational  interventions 
(e.g.  counseling,  workshops)  are 
conducted,  conventional  health 
promotion  activities  are  often  ineffective 
in  reaching  minority  populations;  too 
often  such  programs  disregard  ethnic/ 
cultural  health  beliefs  and  practices,  or 
community  norms  which  could 
contribute  to  or  otherwise  affect  risk 
factors  loading  to  illness. 

The  era  of  HTV'  or  HIV/AIDS  has  seen 
the  creation  of  a  number  of  community- 
based  organizations  dedicated  to  the 
work  of  preventing  HIV  infection  by 
providing  the  community  with 
prevention  information.  These 
grassroots  organizations  have  developed 
skills  which  can  be  transferred  to  other 
health  prevention  activities.  This 
demonstration  grant  activity  will  allow 
small  community-based  organizations  to 
come  together  to  provide  culturally 
relevant,  integrated  comprehensive 
health  prevention  information  focusing 
on  .MDS.  but  touching  all  areas  which 
impact  on  HIV/ AIDS.  There  is  an  urgent 
need  for  developing  these  organizations 
in  rural  areas  of  the  country  where  HIV/ 
AIDS  and  related  illnesses  are  not 
adequately  addressed  in  minority 
populations. 

The  MCHC  project  is  based  on  the 
hypothesis  that  the  community  coalition 
approach  to  risk  reduction  can  be 
effective  in  reaching  minority  target 
populations— even  those  most  at  risk  or 
especially  hard  to  reach.  Among  the 
merits  of  using  coahtions  is  the 
likeUhood  that  (1)  the  intervention  will 
be  culturally  sensitive  and  credible  to 
the  target  group,  (2)  the  project  will 
address  the  health  problem(s)  within  the 
context  of  related  socioeconomic  issues, 
and  (3)  the  effort  will  contribute  to 
overall  community  empowerment  by 
strengthening  indigenous  leadership 
and  organizations.  Therefore,  the  OMH 
and  the  ORHP  are  continuing,  through 
this  announcement,  to  promote  the 
development  and  implementation  of 
health  promotion/disease  risk  reduction 
projects  which  will  utilize  community 
coalitions  in  rural  areas  of  the  country. 


Definitions 

For  purposes  of  the  MCHC  grant 
project,  the  following  definitions  are 
provided: 

(1 )  Minority  Community  Coalition 

The  governing  board  of  a  minority 
community  coalition  consists  of  at  least 
60  percent  representation  from  minority 
community-based  organizations. 

(2)  Community  Coalition 

The  coming  together  of  organizations 
and  institutions  in  a  community  for  the 
purpose  of  collaborating  on  specific 
community  concerns,  and  seeking 
resolution  of  those  concerns.  For 
purposes  of  this  grant  program, 
community  coalitions  are  characterized 
by  the  six  elements  listed  below. 

•  Requires  resource  participation. 
Each  member  organization  brings 
certain  resources  (e.g.,  money,  space, 
staff)  to  the  coalition  to  enable  the 
coalition  to  accomplish  its  mission. 

•  Requires  that  each  member 
organization  has  a  specific  role  within 
the  coalition. 

•  Requires  that  each  member 
organization  establish  both  a 
relationship  with  the  coalition  as  an 
entity  (vertical  relationship)  and  with 
other  members  of  the  coalition 
(horizontal  relationship).  These 
relationships  must  be  formalized 
through  the  development  of  memoranda 
of  understanding/agreement  between 
each  member  organization  and  the 
coalition,  and  between  members  as 
necessary,  in  order  to  make  the 
specified  roles  explicit. 

•  Requires  a  long-term  commitment 
on  the  part  of  each  member  organization 
to  participate,  at  a  minimum,  over  the 
life  of  the  funded  project.  We  encourage 
coalitions  to  demonstrate  a  commitment 
to  work  together  beyond  the  period  for 
funding  available  under  this 
announcement. 

•  Must  document  its  activities  to 
ensure  a  written  history  of  and  a 
continuity  to  its  work. 

•  The  coalition  is  not  dependent 
solely  upon  the  active  participation  of 
any  particular  member  organization. 

(3)  Minority  Community-Based 
Organization 

A  public  or  private,  non-profit  or  for- 
profit  organization  %vhich  has  a 
governing  board  composed  of  more  than 
50  percent  racial/ethnic  minority 
members,  has  a  significant  number  of 
minorities  in  key  program  positions, 
and  has  an  established  record  of  service 
to  a  racial  and  ethnic  minority 
community  or  communities.  It  may  be  a 
local  affiliate  of  a  national  organization 
which  has  a  national  governing  board 


composed  of  more  than  50  percent 
racial/ethnic  minority  members,  has  a 
significant  number  of  minorities  in  key 
program  positions,  and  has  an 
established  record  of  ser\'ice  to  racial 
and  ethnic  minority  communities. 

(4)  Minority  Institution 

A  public  or  private,  non-profit  or  for- 
profit  institution  which  focuses 
predominantly  on  addressing  the  needs 
of  racial/ethnic  minority  populations. 
Such  institutions  may  include  minority 
churches.  Historically  Black  Colleges 
and  Universities  (HBCUs),  Indian  Tribal 
Colleges,  and  educational  institutions 
that  have  an  Hispanic  enrollment  of  25 
percent  or  more. 

(5)  Community 

A  defined  geographical  area  in  which 
persons  live,  work,  and  recreate, 
characterized  by;  (a)  Formal  and 
informal  communication  channels;  (b) 
formal  and  informal  leadership 
structures  for  the  purpose  of 
maintaining  order  and  improving 
conditions;  and  (c)  its  capacity  to  serve 
as  a  focal  point  for  addressing  societal 
needs,  including  health  needs.  A 
community  should  be  an  appropriate 
catchment  area  in  which  to  address  a 
population's  social  and  health  needs. 

(6)  Target  Population 

The  population  for  whom  the 
proposed  project  is  directed.  It  can  be 
described  as  a  specific  racial/ethnic 
population  in  a  defined  area  for  whom 
the  interventions  are  planned,  based  on 
an  assessment  of  their  health  risks  and 
needs. 

(7)  Risk  Factors 

The  environmental  and  behavioral 
influences  capable  of  causing  ill  health 
with  or  without  previous 
predisposition.  The  term  "risk  factor"  is 
also  used  to  denote  an  aspect  of 
personal  lifestyle  and  behavior  known, 
on  the  basis  of  epidemiological 
evidence,  to  be  associated  with  one  or 
more  diseases  or  health  conditions 
considered  important  to  prevent. 

These  include,  for  example,  tobacco 
use,  poor  dietarv-  habits,  obesity, 
sedentary  lifestyle,  severe  emotional 
stress,  depression,  conflict  resolution 
behaviors,  abuse  of  alcohol  or  drugs, 
intravenous  drug  use,  late  or  no  prenatal 
care,  teen  pregnancy,  high  risk  sexual 
practices  (e.g.,  unprotected  intercourse 
with  HrV  infected  persons),  no  or 
inadequate  access  to  health  care,  and 
environmental  and  occupational 
hazards. 
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18)  Intervention 

The  process  of  carrying  out  an 
actjon(s)  so  as  to  alter  or  modify  the 
condition  or  outcome.  Risk  reductioD 
ir!ter\'entions,  for  purposes  of  this 
project,  t>'picaiiy  include  a  set  of 
planned  activities  designed  to  change 
behavior  so  as  to  reduce  the  likelihood 
that  3  preventable  health  problem  vkill 
occur  or  progress  further. 

(9)  Minority  Populations 

As  defined  by  the  "Report  of  the 
Secretary's  Task  Force  on  BIdck  and 
Minority  Health,"  they  include:  Asians 
and  Pacific  Islinders;  Blacks;  Hispanics; 
and  Native  .Americans/Alaska  Natives 
(including  Native  Hawaiians). 

(10)  State 

State  means,  in  addition  to  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Territories  of  the  Virgin 
Islands.  Guam.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Republic  of  Palau).  the  Compact  of  Free 
Association  Jurisdictions  of  the 
Republic  of  the  Marshall  Isl.m  Js.  and 
the  Federated  States  of  Micron«»sia. 

Awards,  in  General 

Funding  decisions  vrA\  be  based  on 
the  recommendations  or  ratings  of 
cbiective  review  panels.  In  addition, 
efforts  will  be  ms':':'  to  achieve 
g-^r .graphic  and  minority  distribution  as 
ueli  as  cover  the  Vcirious  health 
problems  identified. 

Public  Health  System  Impact  StafemenI 

This  program  is  subject  to  the  Public 
Health  System  Repf^rtmg  Requirements. 
Reporting  req':ire.i;ent3  have  been 
approved  by  the  Office  of  Management 
ar:d  Budget'— «  C937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  appHcant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  CPHSIS).  The 
PHSIS  is  intended  to  provide 
infonriatj:.M  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  ccmmunity- 
hased  nongovemmontal  organizations 
wi'hin  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
fo'Jowing  information  to  th?  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  applicati-^n 
rec^»ipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424) 

b.  A  summary  of  the  project  not  to 
exceed  one  page,  which  provides: 


(1)  A  description  of  the  population  to 
be  seri/ed. 

(2)  A  summary  of  the  serv ices  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

Preparation  of  the  Appbcation 

Applicarits  should  complete  the 
application  Form  PHS-Siei-l  for 
support  for  the  Minority  Community 
Health  Coahtion  Development  and 
Lnplementation  of  HTV/AIDS  Centered 
EducationiTrevention  Demonstration 
Grant  Project.  Applicants  should  pay 
particular  attention  to  the  general  and 
supplemental  insL-uctions  provided  in 
the  application  kit  to  ensure  that  their 
applications  are  responsive.  In  the 
program  narrative  section,  applicants 
should  pay  particular  attention  to  the 
issues  described  belcrw  under  "Review 
Criteria."  Applicants  should  not  request 
Federal  f;.jid3  that  exceed  the  stipulated 
limit  of  SI 02,000  for  the  MCHC  Project 
(including  indirect  costs).  The  narrative 
of  the  application  must  not  exceed  20 
pages.  Applicants  must  submit  an 
original  and  two  copies  of  their 
complete  application  to  the  Office  of 
Grants  Management  as  directed  earlier. 

Application  Revievs  Process 

Applications  will  be  screened  upon 
r.K:eipt.  Those  that  are  judged  to  be 
incomplete,  non- responsive  to  this 
notice,  or  nonconforming,  will  be 
returned.  Applications  judged  to  be 
complete,  responsive,  and  conforming, 
Aill  be  reviewed  for  technical  merit  in 
accordance  wiLh  PHS  policies. 
Applications  wiD  be  evaluated  by 
Federal  and  non-federal  reviewers 
chosen  for  their  tecijiical  expertise  la 
the  hoalth  and  human  services  area, 
their  experience  with  similar  projects, 
and  their  understanding  and  special 
knowledge  of  the  problems  confronting 
the  target  populations  addressed  by  the 
proposals. 

Minority  Community  Health  Coalition 
Development  Project 

Furpos>^:  This  project  is  designt^d  to 
provide  limited  resources  to  plan  and 
develop  a  minority  community  health 
coalition  to  address  the  specific  h'^alth 
education  services  needed  by  a  defined 
population  in  a  specified  community. 
These  grants  are  intended  to  provide 
support  for: 

(l)  Developing  a  formal  coalition  of 
community-based  organizations  that 
v^ill  address  m.inority-targeted  health 
education  and  prevention  strategies 
which  will  help  eliminate  or  reduce  risk 
for  acquiring  or  transmitting  HIV  and 
other  related  health  problems  that  are 


acquired  and'or  transmitted  or 
associated  v^ith  similar  risk  behaviors. 
These  include  tuberculosis  (TB), 
substance  abuse  and  sexually 
transmitted  diseases  (STDs)  and 
Hepatitis  B  and  other  health  issues 
important  to  the  target  population  (e.g.. 
obesity  and  nutrition,  asthma  control, 
and  management  of  diabetes);  cr 

(2)  Enabling  an  existing  community 
coalition  to  modify  and  implement  its 
organizational  structure,  purpose, 
policies,  or  practices  to  demonstrate  an 
effective  and  efficient  way  of  addressing 
the  minority-targeted  health  education 
and  prevention  strategies  which  will 
help  eliminate  or  reduce  risk  for 
acquiring  or  transmitting  HIV  and  other 
related  health  problems  that  are 
acquired  and/or  transmitted  or 
associated  with  sim-ilar  risk  behaviors. 
These  include  tuberculosis,  substance 
abuse  and  sexually  transmitted  diseases 
and  Hepatitis  B  and  other  health  issues 
important  to  the  target  population  (eg., 
obesity  and  nutrition,  asthma  control, 
end  management  of  diabetes). 

Review  Criteria 

Appbcations  will  be  reviewed  and 
e\  alaated  for  the  ability  of  the  applica-it 
to  meet  the  following  criteria.  An 
indication  of  the  quantitative  weight 
apf>ear9  in  parentheses  after  each 
heading. 

Project  Objectives:  (25  Points) 

•  Description  of  and  justification  for 
the  choice  of  the  target  jxjpulation  and 
the  targeted  community's  health 
education/prevention  services  needs 
and  problems. 

•  Demonstration  of  ties  vkith  and 
credibility  with  the  target  population  as 
evidenced  by  previous  sen  Ice  to  that 
population. 

•  Consistency  of  the  coalition's 
developmental  goals  and  objectives  v\ith 
those  of  the  MCHC  Project  and  the 
extent  to  which  such  goals  and 
objectives  are  measurable. 

•  Description  and  justific:ation  of  why 
the  proposed  coalition  is  the 
appropriate  strategy  to  address  the 
commimitys  needs  and  circumstances. 

Operation  Plan:  (30  Points) 

•  Description  and  justification  of  the 
p.'ocess  for  efffx;tive  developmrnt  of  a 
new  coalition  or  modification  of  axi 
existmg  coalition. 

•  Coherence,  feasibihty.  and  realistic 
approach  of  the  time-based  action  plan 
that  sets  out  project  goals,  objectives. 
and  milestone*. 

•  Feasibility  and  adequacy  of  plans  to 
involve  the  target  population  in  carrying 
out  the  project. 
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•  Description  of  the  health  education 
and  prevention  strategies  for  integrated 
HIWAIDS  Centered  Education/ 
Prevention  F'lan 

Project  Management  and  Staffing:  (15 
Points) 

•  Description  and  justification  of 
budget  support  requested,  the 
coaLtion's  organizational  structure  and 
board  composition,  and  the 
raanagementy staffing  plan  delineating 
the  roles  and  responsibilities  of  each 
proposed  coalition  member. 

•  .Appropriateness  of  relevant 
experience  and  qualifications  of  the 
applicant  to  function  as  the  lead  entity 
in  developing  the  coalition  and  the 
experience  and  qualifications  of  the 
proposed  project  director  and  other  key 
project  p^^rsonnel. 

•  Appropriateness  of  relevant 
expenence  and  qualifications  of  the 
managers  of  the  applicant  organization 
to  provide  administrative  and  fiscal 
management  of  the  grant. 

Fesources:  (15  Points) 

•  AdtHjuacy  of  the  description  of  the 
proposed  community  coalition, 
documentation  of  endorsement  by 
proposed  coalition  members  and  other 
organizations  servmg  the  target 
population,  and  degree  of  commitment 
of  each  proposed  member  to  developing 
the  coalition,  including  the  amount  or 
extent  of  support  to  be  provided. 

•  Degree  to  which  the  composition  of 
coalition  members  is  a  logical  choice 
based  on  target  population,  target  risk 
factor(s)  and  proposed  intervention(s). 

•  Applicant's  potential  to  develop 
financial  support  for  continuing  the 
project. 

•  Applicant  should  demonstrate 
linkages  with  units  of  State,  county, 
local  health  departments,  Ryan  White- 
funded  consortia  in  its  catchment  area, 
and  the  private  sector. 

Evaluation:  (15  Points) 

•  .Adequacy  of  the  applicant's 
evaluation  plan  for  evaluating  the 
project,  including  a  description  of  the 
process  and  outcome  indicators  which 
will  be  used  to  determine  whether  the 
project's  objectives  are  met. 

Use  of  Grant  Funds 

Funds  up  to  $100,000  per  year, 
including  indirect  costs,  may  be 
requested  to  cover  the  cost  of  persormel 
to  coordinate  the  coalition's  activities; 
consultants;  support  services;  materials; 
and  justified  domestic  travel.  The 
grantee  must  allocate  sufficient  travel 
funds  to  allow  the  Project  Director  to 
meet  with  Federal  Project  Officers,  in 
Washington,  DC.  twice  annually.  Funds 


must  also  be  allocated  to  travel  to  meet 
with  Federal  P*roject  Officers  in 
Washington,  within  60  days  of  the 
Notice  of  Grant  Award.  Funds  must  be 
budgeted  for  staff  development  training 
for  coahtion  building.  Funds  may  not  be 
used  to  purchase  equipment  except  as 
may  be  acceptably  justified  in  relation 
to  conducting  the  project.  Grant  funds 
may  not  be  used  for  sectarian 
instruction  and  other  religious 
purposes. 

■  Terms  and  Conditions  of  Support 

A  schedule  of  reporting  requirements 
will  be  provided  upon  award. 

Executive  Order  12372 
(Intergovernmental  Review) 

Executive  Order  123  72  sets  up  a 
system  for  State  and  local  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application  and  receive  any 
necessary  instructions  on  the  State 
process.  A  current  fist  of  SPOCs  is 
included  in  the  application  kit.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  State.  All  SPOC 
recommendations  should  be  submitted 
to  Ms.  Opal  McCarthy,  Office  of  Grants 
Management,  Bureau  of  Primary  Health 
Care,  East-West  Building,  11th  Floor, 
4350  East-West  Highway,  Rockville,  MD 
20857.  (301)  594-4260.  SPOCs  will  have 
60  days  to  provide  comments  and  must 
be  received  by  seventy  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  part  148, 
Intergovemment  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  part  100  for  a  description 
of  the  review  process  and  requirements.) 

The  OSfB  Catalog  of  Fede.-al  Domestic 
Assistance  Number  for  this  Program  is 
93.912. 

Dated:  January  7,  1994. 

WiUiam  A.  Robinson, 

Acting  AdministratoT. 

Appendix  I 

•  Census  tract  numbers  are  shown 
below  each  county  nam^e. 

State/Counfy/Tract  Number 

Alabama 

Baldwin 

0101 
0102 
0106 
0110 


0114 
0115 
0116 

Mobile 

0059 
0062 
0066 
0072.02 

Tuscaloosa 

0107 

Arizona 

Maricopa 

0101 

0405.02 

0507 

0611 

0822.02 

5228 

7233 

Pima 

0044.05 

0048 

0049 

California 

Butte 

0024 
0025 
0026 
0027 
0028 
0029 
0030 
0031 
0032 
(X)3  3 
0034 
0035 
0036 

El  Dorado 

0301.01 
0301.02 
0302 
0303 

0304  01 
030402 

0305  01 
0305.02 
0305.03 
0306 
0310 
0311 
0312 
0313 
0314 
0315 

Fresno 

0040 

0063 

0064.01 

0064.03 

0065 

0066 

0067 

0068 

0071 

0072 

0073 

0074 

0077 

0078 
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0079 

0080 

0081 

0082 

0083 

0084.01 

0084.02 

Kern 

0033.01 

0033.02 

0034 

0035 

0036 

0037 

0040 

0041 

0042 

0043 

0044 

0045 

0046 

0047 

0048 

0049 

0050 

0051.01 

0052 

0053 

0054 

005501 

0055.02 

0056 

0057 

0058 

0059 

0060 

0061 

0063 

Los  Angeles 

5990 
5991 
9001 

9002 

9004 

9012  02 

9100 

9101 

9108  02 

0109 

9110 

9:00  01 

9201 

9202 

o:n]  03 

9j01 

Monterej 

0109 
0112 
0113 
0114  01 
0114  02 
0115 

Placer 

0201  01 

0201  02 

0202 

0203 

0204 

0216 

0217 

0219 

0220 

Riverside 

0421 


0427.02 

0427.03 

0429 

0430 

0431 

0432 

0444 

0452.02 

0453 

0454 

0455 

0456.01 

0456.02 

0457.01 

0457.02 

0458 

0459 

0460 

0461 

0462 

San  Bernardino 

0089.01 

0089.02 

0090.01 

0090.02 

0091.01 

0091.02 

0093 

0094 

0095 

0096.01 

0096.02 

0096.03 

0097.01 

0097.03 

0097.04 

0098 

0099 

OiOO.Ol 

0100.02 

010201 

0102.02 

0103 

0104.01 

0104.02 

0104.03 

0105 

0106 

0107 

San  Diego 

0189.01 

0189.02 

0190 

0191.01 

0208 

0209.01 

0209.02 

0210 

0:12  01 

0212.02 

0213 

San  Joaquin 

0040 
0044 

0045 

0052  01 
0052.02 
0053.02 

0053  03 
0053  04 
00^4 
0055 

Santa  Barbara 

0018 


0019.03 

Santa  Clara 

5117.04 
5118 
5125.01 
5127 

Shasta 

0126 
0127 
1504 

Sonoma 

1506.04 

1537.01 

1541 

1542 

1543 

Stanislaus 

0001 

0002.01 

0032 

0033 

0034 

0035 

003605 

0037 

0038 

0039.01 

0039.02 

Tulare 

0002 
0003 
0004 
0005 
0006 
0007 
0026 
0028 
0040 
0043 
0044 

Ventura 

0001 
0002 
0046 
0075.01 

Colorado 

Adams 

0084 

0085.13 

0087.01 

El  Paso 

0038 

0039.01 

0046 

Larimer 

0014 

0017,02 

0019.02 

002001 

0022 

Pueblo 

002804 

0032 

0034 

Weld 

0019.02 

0020 

0024 
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0025.01 

Terrebonne 

0102 
0103.01 

0025.02 

0122 
0123 

New  York 

Florida 

Collier 

Minnesota 
St.  Louis 

Herkimer 
0101 

0111 

0105.02 

0112 

0105 

0107 

0113 

0112 

0108 

0114 

0113 

0109 

Dade 

0114 
0121 

0110.01 
0110.02 

' 

0115 

0122 

Marion 

0123 
0124 

0111 
0112 

0002 

0125 

0113.01 

0004 

0126 

North  Dakota 

0005 
0027 

0127 
0128 

Burleigh 

Osceola 

0129 
0130 

0114 
0115 

0401  01 
0401.02 

0131 
0132 

Grand  Forks 

0402.01 

0133 

0114 

0402.02 

0134 

0115 

0403.01 

0135 

0116 

040302 

0137.01 

0118 

0404 

0137.02 

Morton 

040501 

0138 

0205 

0405.02 

0139 

0405.03 

0141 

Oklabomz 

0405.05 

0151 

Osage 

0406 

0152 

Palm  Beach 

0153 
0154 

0103 
0104 

007901 

0155 

0105 

0079.02 

0106 

0080.01 

Stearns 

0107 

0080.02 

0103 

0108 

0081.01 
0081.02 

0105 
0106 

Oregon 

0082.01 

0107 

Clackamas 

0082.02 

0108 

0235 

0082.03 

0109 

0236 

0083.01 

0110 

0239 

008302 

0111 

0240 

Polk 

Montana 

0241 
0243- 

0125 

Cascade 

0126 

0105 

- 

Jackson 

0127 

0024 

0142 

Yellowstor.e 

0027 

0143 

0015 

Lane 

0144 

0016 

0152 

0019 

0001 
0005 

0154 

Nevada 

0007.01 

0155 
0156 

Clark 

0007.02 
0008 

0157 

0057 

0013 

0158 

0058 

0014 

0159 

0059 

0015 

0160 

Washoe 

0016 

0161 

0031.04 

Pennsylvania 

Kansas 

0032 

Butler 

0033.01 
0033.02 

Lycoming 
0101 

0201 

0033.03 

0102 

0203 

0033.04 

0204 

0034 

South  Dakota 

0205 
0209 

New  Mexico 
Dona  Ana 

Pennington 
0116 

Louisiano 

0117 

Rapides 

0014 
0019 

Texas 

0106 

Santa  Fe 

Bexar 

0135 

0136 

0101 

1720 
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1821 
1916 

Brazoria 

0606 

0609 

0610 

0611 

0612 

0613 

0614 

0615 

0616 

0617 

0618 

0619 

0620.01 

0620.02 

0621 

0622 

0623 

0624 

0625.01 

0625.02 

0625.03 

0626.01 

0626.02 

0627 

0623 

0629 

0630 

0631 

0632 

Harris 

0354 
0544 
0546 

Hidalgo 

0223 
0224 
0225 
0226 
0227 
0228 
0230 
0231 
0243 

Washington 

Benton 

0116 
0117 
0118 
0119 
0120 

Franklin 

0208 

King 

0327 
0328 
0330 
0331 

Snohomish 

0532 
0536 
0537 
0538 

Spokane 

0101 
0102 
0103  01 
0103.02 


0133 
0138 
0143 

Whatcom 

0110 

Yakima 

0018 
0019 
0020 
0021 
0022 
0023 
0024 
0025 
0026 

Wisconsin 
Douglas 
0303 
Marathon 

0017 

0018 
0020 
0021 
0022 
0023 

Wyoming 
Laramie 

0016 

0017 

0018 

Appendix  II 

Bureau  of  the  Census  Regional  Information 
Service 

Atlanta,  GA     404-730-3957 
Alabama,  Florida.  Georgia 
Boston,  MA    617-565-7078 
Connecticut.  Maine.  Massachusetts,  New 
Hampshire.  Rhode  Island,  Vermont, 
Upstate  New  York 
Charlotte,  NC     704-344-6144 

Kentucky.  North  Carolina.  South  Carolina, 
Tennessee,  Virginia 
Chicago,  IL     708-^09-4617 

Illinois.  Indiana,  Wisconsin 
Dallas,  TX     214-767-7105 

Louisiana.  Mississippi.  Texas 
Denver,  CO    303-969-7750 
Arizona,  Colorado,  Nebraska,  New  Mexico, 
North  Dakota,  South  Dakota,  Utah, 
Wyoming 
Detroit,  Ml     313-354-4654 

Michigan,  Ohio,  West  Virginia 
Kansas  City,  KS     913-236-3711 
Arkansas,  Iowa,  Kansas.  Missouri,  New 
Mexico.  Oklahoma 
Los  Angeles,  CA     818-904-6339 

California 
New  York,  NY     212-264-^730 
Brooklyn,  Bronx,  Manhattan.  Queens. 
Staten  Island,  Nassau  Co.,  Orange  Co., 
Suffolk  Co..  Rockland  Co.,  Westchester 
Co. 
Philadelphia,  PA     215-597-8313 
Delaware.  District  of  Columbia,  Maryland, 
New  jersey.  Pennsylvania 
Seattle.  WA     206-728^5314 
Idaho,  Montana,  Nevada.  Oregon,, 
Washington 

|FR  Doc.  Q4-5948  Filed  3-14-94:  8  45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary — Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention 

[Docket  No,  N-Q4-.3732,  FR-357&-N-01} 

Task  Force  on  Lead-Based  Paint 
Hazard  Reduction  and  Financing; 
Open  Meeting 

AGENCY:  Office  of  Lead-Based  Paint 

Abatement  and  Poisoning  Prevention, 

HUD. 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  Task  Force  was 
established  by  the  Secretary  pursuant  to 
section  1015  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  The  charter  of  the  Task  Force  was 
approved  July  14, 1993. 

The  Task  Force  includes  individuals 
representing  the  Department  of  Housing 
and  Urban  Development;  the  Farmers 
Home  Administration;  the  Department 
of  Veterans  Affairs;  the  Federal  Home 
Loan  Mortgage  Corporation;  the  Federal 
National  Mortgage  Association;  the 
Environmental  Protection  Agency; 
employee  organizations  in  the  building 
and  construction  trades  industrv; 
landlords;  tenants;  primary  lening 
institutions:  private  mortgage  insurers; 
single- family  and  multifamily  real  estate 
interests;  nonprofit  housing  developers; 
property  liability  insurers;  public 
housing  agencies;  low-income  housing 
advocacy  organizations;  national,  State, 
and  local  lead-poisoning  prevention 
advocates  and  experts;  and  community- 
based  organizations  located  in  areas 
with  substantial  rental  housing.  These 
members  were  selected  on  the  basis  of 
personal  experience  and  expert 
knowledge.  Three  committees  were 
established  by  the  Task  Force  members; 
(1)  Finance  Committee;  (2)  Liability 
Committee;  and  (3)  Implementation 
Committee.  The  members  of  these 
committees  are  members  of  the  Task 
Force. 

DATES:  The  committees  will  be  meeting 
on  April  4,  1994 — Finance  Committee  (9 
to  5:15),  April  5,  1994 — Implementation 
Committee  (9  a.m.  to  515  p.m.).  and 
April  6 — Liability  Committee  (9  a.m.  to 
5:15  p.m.),  [EST),  at  the  Capital  Hilton 
Hotel.  16th  &  "K"  Street  NW  , 
Washington,  DC  20036,  telephone 
number  (202)  393-1000. 
ADDRESSES:  Members  of  the  public  are 
invited  to  provide  written  material  to: 
Ruth  Wright,  Task  Force  Staff  Director, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.  room 
B-133,  Washington,  DC  20410.  The 
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Task  Force  encourages  submission  of 

materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Wright,  Task  Force  Staff  Director, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW,  room 
B-133,  Washington.  DC  20410; 
telephone  (202)  755-1805.  The  TTD 
numbers  are  (202)  708-9300  or  1-800- 
877-8339.  (Except  for  the  "800" 
number,  these  are  not  toll-free 
numbers.) 

SUPPtEMENTAPY  INFORMATION:  The  last 
full  Task  Force  meetings  were  held  on 
February  Qth  &  10th,  1994  in 
Washington,  DC  An  announcement  will 
be  published  in  the  Federal  Register  at 
least  15  days  before  each  meeting.  All 
meetings  will  be  open  to  the  public, 
with  limited  seating  available  on  a  first- 
come,  Erst-sen'ed  basis. 

The  mandate  of  the  Task  Force  is  to 
make  recommendations  to  the  Secretary 
of  HUD  and  the  Administrator  of  the 
En\-ironmental  FYotection  Agency  (EPA) 
concerning: 

(1)  Incorporating  the  need  to  finance 
lead-based  paint  hazard  reduction  into 
undervNntmg  standards; 

(2)  Developing  new  loan  products  and 
procedures  for  financing  lead-based 
paint  hazard  evaluation  and  reduction 
activities; 

(3)  Adjusting  app.'aisal  guidelines  to 
address  lead  safety; 

(4)  Lacorporating  .risk  assessments  or 
inspections  for  iead-based  paint  as  a 
rout:r.e  procedure  in  the  origination  of 
new  rc'SidentiaJ  mortgages; 

(5)  Revising  guidelines,  regulations, 
and  educational  pamphlets  issued  by 
the  Departmtmt  of  Housing  and  Urban 
Deveiopmerrt  and  other  Federal  agencies 
relating  to  lead-based  paint  poisoning 
prevention; 

(6)  Reducing  the  current  uncertainties 
of  liability  related  to  lead-based  paint  in 
rental  housing,  by  clarifying  standards 
of  care  for  landlords  and  lenders  and  by 
exploring  the  "safe  harbor"  concept; 

(7)  Increasing  the  availability  of 
liability  insurance  for  owners  of  rental 
housing  and  certified  contractors  and 
establishing  alternative  systems  to 
compensate  victims  of  lead-based  paint 
poisoning;  and 

(8)  Evaluating  the  utility  and 
appropriateness  of  requiring  bo'Ji  risk 
assessments  or  inspections  and 
notification  to  prospective  lessees  of 
rental  housing. 

Authorit>-:  42  U.S.C  4652a,  4852b. 
Dated;  March  3.  1994. 
Ronald  ).  Morony, 

Deputy  Dir^vtor.  Office  of  lesdBased  Paint 
AbateTr^ent  and  PoisorJng  Prevention. 
(FR  Doc.  94-57S4  Filed  3--14-«4;  S:45  am) 
Bi:  LING  COOC  Att0~3i-t> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  oJ  Land  Management 

[A-060-04-«5v>-08] 

Intent  To  Prepare  Northern  a,nd 
Eastern  Colorado  Desert  Coordinated 
Management  Plan,  To  Ar,"!end  the 
California  Desert  Ptan,  and  To  Analyze 
Impacts  in  an  Environmental  Impact 
Statement  (EIS);  Invitation  To 
Participate  hi  the  Identification  of 
Issues 

AGENCY:  Bureau  of  Land  Management, 
Department  cf  the  Interior. 
ACTION:  Amended  notice  of  intent. 

SUMMARY:  Amended  notice  is  hereby 
given  that  the  B'jreau  of  Land 
Management  (BLM),  in  cooperation  with 
the  U.S.  Fish  and  Wildlife  Service 
(FWS),  the  California  Department  of 
Fish  and  Game  (DFG),  and  Joshua  Tree 
National  Monument  (JTNM),  will 
develop  a  comprehensive  land  use  plan 
and  environmental  impact  statement 
(EIS)  for  federal  public  lands  in 
California's  Northern  and  Eastern 
Colorado  Desert. 

AREA:  Portions  of  California  counties  of 
Imperial,  Riverside,  and  San 
Bernardino. 

The  plan  will  identify  measures  to 
implement  the  recovery  tasks  called  for 
by  the  FWS  in  its  "'Recovery  Plan  for  the 
Desert  Tortoise  (Mojave  Population)", 
and  address  the  needs  of  other 
significant  and  special  status  plants  and 
wildlife.  The  plan  will  amend  BLM's 
Cahfomia  Desert  Conservation  Area 
Plan  of  1980. 

The  plan  and  EIS  for  the  Eastern 
Colorado  Desert,  the  original  target  area, 
has  been  expanded  for  efficiency  to 
include  the  Northern  Colorado  Desert 
and  the  cooperating  agencies.  The 
original  Notice  of  Intent,  published  on 
January  4, 1993,  is  hereby  amended. 
DATES:  BLM  is  seeking  the  involment  of 
interested  publics,  organizations  and 
other  local,  state  and  federal  agencies  in 
the  identification  of  issues  that  should 
be  addressed  in  the  plan  and  EIS. 
Written  comments  should  be  received  or 
post-marked  by  (30  days  after 
publication]  to  allow  for  compilation 
into  a  report  on  issues  assessment. 

A  new  series  of  public  workshops  has 
been  scheduled  as  follows: 
March  29,  1994.  7-9  p.m. 

Blythe  City  Council  Chambers,  220  N. 
Spring  St.,  Blythe,  C\ 
March  30,  1994.  7-9  p.m. 

Needles  City  Council  Chambers,  1111 
Bailey  Ave.,  Needles,  CA 
March  31, 1994,  7-9  p.m. 

Imperial  Irrigation  District 


Auditorium,  1285  Broadway,  El 
Centre,  CA 
April  5. 1994.  7-9  p.m.. 

BLM  Yuma  District  Office.  3150 
Winsor  Ave..  Yuma,  AZ 
Aprils.  1994,  7-9  p.m. 

BLM  Palm  Springs  Office,  63-500 
Garnet  Ave.,  Palm  Springs,  CA 
.■\pril  7, 1994,  7-9  p.m. 

Park  Headquarters  Conference  Room. 
Joshua  Tree  National  Monument. 
54485  National  Monument  Dr., 
Twenty-Nine  Palms,  C\ 

With  the  reinitiation  of  this  plan  all 
comments  received  during  the  last  year 
from  previous  public  meetings  and  by 
letter  will  still  be  considered  and  need 
not  be  resubmitted. 

ADDRESSES:  Send  wTitten  comments  to 
Team  Leader,  Northern  &  Eastern 
Colorado  Desert  Coordinated 
Management  Flan,  Bureau  of  Land 
Management,  6221  Box  Springs  Blvd. 
Riverside,  CA  925C7. 
FOR  ADDITIONAL  FURTHER  INFORSiATlON 
CONTACT: 

Richard  E.  Crowe,  Bureau  of  Land 
Management,  6221  Box  Springs  Blvd  , 
Riverside.  CA  92507,  (909)  697-5216/ 
5200. 

SUPPLEMENTARY  INFORMATION:  The  Desert 
Tortoise,  Cophcrus  cgassisii,  was  listed 
as  a  threatened  species  by  the  FWS  on 
April  2,  1990,  under  the  federal 
Endangered  Species  Act.  It  is  also  listed 
as  threatened  under  the  State's 
endangered  species  act.  Populations 
have  been  in  decline  for  a  number  of 
years  due  to  human  and  disease  factors. 
In  April,  1993.  the  FWS  issued  a  Draft 
Recovery  Plan  for  the  Desert  Tortoise 
(Mojave  Population).  This  document 
requires  that  federal  land  managing 
jurisdictions  prepare  and  implement 
plans  for  the  recovery  and  delisting  of 
the  Mojave  populations  of  Desert 
Tortoise  Three  of  the  target  Desert 
Wildlife  Management  Areas — the 
Chuckwalla  Bench.  Joshua  Tree  (in 
part),  and  Chemehuevi — are  in  the 
Northern  and  Eastern  Colorado  Desert 
Recovery  Units  in  California.  One  or 
another  of  them  are  common  to  BLM, 
JTN^  and  also  the  Chocolate  Mountains 
Gunnery  Range,  administered  by  the 
U.S.  Marine  Corps  Air  Station,  Yuma.  A 
request  is  being  made  to  the  U.S.  Marine 
Corps  for  that  agency  to  becom.e  a 
cooperating  member  of  the  project. 

Tne  boundary  for  the  planning  area, 
which  is  about  5.5  miUion  acres  in  size, 
is  described  as  follows:  1-40  Freeway  to 
the  north,  the  boundary'  of  the  California 
Desert  Conservation  Area  to  the  east,  the 
north  edge  of  the  Imperia  Sand  Dunes 
to  the  south,  and  the  eastern  boundary 
of  the  West  Mojave  Coordinated 
Management  Plan  to  the  west. 
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The  two  tortoise  nx:overy  units  are 
ver>-  laige  in  area,  overlaying  private 
and  public  lands  managed  by  many 
jurisdictions.  Recovery  has  many 
implications  for  use  and  management  of 
the  desert  by  the  public  and  agencies. 
Therefore,  this  plan  will  be  an 
ecosystem  management  plan.  The  goal 
is  that  it  be  comprehensive  enough  to 
satisfy  the  goal  of  the  Recover^'  Plan,  to 
meet  the  needs  of  agencies'  resource 
management  programs,  and  to  preclude 
the  need  for  further  major  land  use 
plans  and  additional  listings  of  species 
under  the  ESA. 

At  the  heart  of  managing  desert 
resources  (both  their  uses  and 
protection),  including  tortoise 
populations,  is  the  management  of 
access  for  vehicles.  Therefore,  the 
designation  of  vehicle  routes  as  open, 
closed  and  limited  will  become  an 
important  element  of  this  plan. 
Comments  from  the  public  and 
government  agencies  on  specific  routes 
of  travel  vsill  be  accepted  tliroughout  the 
period  of  development  of  the  draft  and 
final  plan  and  EIS,  scheduled  to  end  in 
December,  1995. 

Dated.  March  9.  '1994. 
Henri  R.  Bisson. 

District  Manager. 

IFR  Doc.  94-6072  Filed  3-14-94:  8:45  ami 

BILUHQ  CODE  010-40-M 


[NM-92CM)2-41 20-02] 

San  Juan  River  Regio.nal  Ccai  Team 
(RCr,  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  RCT  meeting. 

SUMMARY;  The  San  Juan  RCT  will  meet 
to  discuss  current  activities  on  Federal 
coal  lands  in  New  Mexico  and 
southwest  Colorado  and  to  consider 
future  development  plans  for  Federal 
coal  in  the  region.  The  public  is  invited 
to  attend. 

1.  The  primar)'  purposes  of  the 
meeting  are  to: 

1.  Discuss  renewal  of  the  RCT  charter 
and  possible  changes; 

2.  Discuss  Indian  voting  RCT 
membership;  and 

3.  Inform  the  RCT  on  the  status  of  coal 
Preference  Right  Lease  Applications 
(FRLAS). 

DATES:  The  RCT  will  meet  at  9  a.m.  on 

Tuesday,  April  12.  1994. 

ADDRESSES:  The  meeting  will  be  held  in 

the  Stagecoach  Room  of  the  Iron  Horse 

Inn.  5800  North  Main,  Durango. 

Colorado 

FOR  FURTHER  INFORMATION  CONTACT: 


Jim  Olsen  at  the  Bureau  of  Land 

Management,  New  Mexico  State  Office. 

Branch  of  Solid  and  Fluid  Minerals 

(92113).  P.O.  Box  27115.  Santa  Fe.  New 

Mexico  87502-0115,  telephone  (505) 

438-7455 

SUPPLEMENTARY  INFORMATION:  At  this 

meeting,  the  RCT  will  discuss  renewal 
of  the  RCT  Charter,  which  will  expire 
on  October  5, 1994,  whether  the 
requirement  for  annual  meetings  should 
be  modified,  and  Indian  voting 
membership  on  the  RCT. 

The  BLM  will  report  on  the  status  of 
the  outstanding  coal  PRLA's  in  New 
Mexico,  in  particular,  actions  leading  to 
termination  of  those  PRL,\'s.  The  RCT 
will  consider  information  obtained  from 
the  public  in  making  decisions  at  this 
meeting.  Anyone  who  wishes  to  be 
scheduled  to  speak  at  the  meeting  or 
bring  up  additional  topics  for  discussion 
should  provide  wTitten  copies  of  their 
remarks  or  suggestions  to  Jim  Olsen. 
Bureau  of  Land  Management,  at  the 
above  address  by  Friday.  April  1, 1994. 
Written  materials  will  also  be  accepted 
in  lieu  of  or  in  addition  to  any  oral 
presentation. 

Following  is  a  preliminary  agenda  for 
this  meeting: 

1.  Introduction 

2.  Approval  of  Minutes  of  Last  Meeting 

3.  Annual  BLM  Coal  Market/Industry 

Interest  Assessment 

4.  Current  Activity  and  Production  on 

Existing  Leases 

a.  New  Mexico 

b.  Colorado 

5.  Status  of  Coal  Actions  in  New  Mexico 

6.  Indian  Voting  Representation  on  the 

RCT 

7.  Indian  Coal  Issues 

8.  RCT  History 

9.  RCT  Chapter  Renewal 

1 0.  Public  Comment 

1 1 .  Scheduling  of  Next  Meeting 

12.  Adjourn 

Dated:  March  6,  1994. 
Frank  Splendoria, 

Acting  Chairmen,  San  fuan  River  Regional 

Coal  Team. 

(PR  Doc  94-5936  Filed  3-14-94;  8:45  am] 

BILUNG  COO€  MiO-fft-M 

[CA-01O-01-921O-P5;  CA  28617;  4-00160- 
GP4-C' 10-06; 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Kern  County,  California  have  been 


examined  and  found  suitable  for 
classification  for  lease  to  the  Kem 
County  Sheriffs  Search  and  Rescue 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.). 

All  that  land  located  in  section  7 
encompassing  a  portion  of  Lots  7  and  10.  and 
a  portion  of  ^'VV^A^'^\•V4NE%^4WV,, 
Township  27  South,  Range  33  East.  M  D  M  . 
Kern  County,  California,  described  as 
follows: 

Beginning  at  the  BLM  BC  marked  for  the 
West  Vi8  comer  of  sections  6  and  7  of  said 
Township  27  South,  said  BLM  BC  also  being 
the  Point  of  Beginning,  thence  the  following 
nine  courses: 

1.  North  egMl'OO"  East  along  the  North 
line  of  said  Section  7  39.33  feet: 

2.  South  03''05'49"East  193.16  feet: 

3.  South  73°47'28"  West  215.26  feet: 

4.  South  70'08'42"  West  48  36  feet: 

5.  South  53°39'35"  West  60  09  feet; 

6.  South  49°07'04' West  92.21  feet: 

7.  North  01°02'08"  West  32  75  feet  to  a 
BLM  BC  property  comer. 

8.  Continuing  North  01°O2'O8"  West  330.63 
feet  to  the  North  line  of  said  section  7  and 

a  BLM  BC; 

9.  North  89''41'00"  East  327.12  feet  to  the 
Point  of  Beginning. 

Kern  County.  California 

Containing  Approximately  2.18  acres  a 
portion  of  AP  #348-060-03 

The  Kem  County  Sheriffs  Search  and 
Rescue  organization  proposes  to  use  the 
lands  for  storage  of  equipment  and 
vehicles  used  in  search  and  rescue 
operations,  to  include  building 
enclosures,  and  paridng  and 
maintenance  areas.  The  site  provides  a 
central  location  for  quick  response  to 
emergency  situations. 

The  lands  are  not  needed  for  Federal 
purposes  at  the  present  time.  Lease  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  land  is  currently 
withdrawn  for  Power  Project  382  and 
Power  Site  Reservation  655.  The  Federal 
Energy  Regulatory  Commission  has  no 
objection  to  the  lease  of  public  land 
subject  to  condition  #1  below. 

Tne  lease,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  That  the  United  States,  its 
permittees,  lessees,  and  licensees,  shall 
not  be  responsible  or  held  liable  or 
incur  any  liability  for  the  damage, 
destruction,  or  loss  of  any  land,  crops, 
facility  installed  or  erected,  income,  or 
other  property  or  investments  resulting 
from  the  use  of  such  lands,  or  portions 
thereof,  for  hydroelectric  development 
at  any  time  where  such  hydroelectric 
development  is  made  by  or  imder  the 
authority  of  the  United  States. 
Furthermore,  in  the  event  the  reserved 
lands  are  required  for  hydroelectric 
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development,  any  structures  or 
improvements  placed  thereon  found  to 
interfere  with  such  development  shall 
be  removed  or  relocated  as  necessary  to 
eliminate  such  interference  at  no  cost  to 
the  United  States,  its  permittees,  or 
licensees. 

2.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States;  Act  of  August  30.1890 
(26  Stat.  391:  43  U.S.C.  945). 

4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

5.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease  issuance. 

6.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Caliente  Resource  Area, 
4301  Rosedale  Highway,  Bakersfield, 
CaUfomia. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  mcluding  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Proposes  Act  and  leasing 
under  the  mineral  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice,  until  April 
29.  1994,  interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the  Area 
Manger.  Caliente  Resource  Area  Office, 
4301  Rosedale  Highway,  Bakersfield, 
CA  93308. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  vehicle 
and  equipment  storage  facility. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  ihe  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Conunents:  Interested 
pa.nies  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 


land  for  a  vehicle  and  equipment 
storage  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  February  8,  1994. 
Stephen  F.  Larson, 

Acting  Caliente  Resource  Area  Manager. 
[FR  Dec.  94-m  79  Filed  3-14-94:  8:45  ami 

BILLING  CODE  4310-40-M 

[NV-930-4210-05;  N-68520;  formerty  N- 
53989] 

Realty  Action:  Non-Competitive  Sale  of 
Public  Lands 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Non-competitive  sale  of  public 

lands  in  Clark  County,  NV. 

SUMMARY:  The  following  described 
public  land  in  Henderson,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  sale  utihzing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  section  203  and  section  209  of 
Pubhc  Law  94-579,  the  Federal  Land 
Pohcy  and  Management  Act  of  1976  (43 
U.S.C.  1713  and  43  U.S.C.  1719). 

Mount  Diablo  Meridian,  Nevada 

T.  21  S..R.63E., 
Sec.  33:  NEV4NEV4,  NV2SEV4NEV4, 

EVzNW'ANE'A. 
containing  83.730  acres,  more  or  less. 

This  parcel  of  land,  situated  in 
Henderson  is  being  offered  as  a  direct 
sale  to  the  City  of  Henderson. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonretumable  filing  fee 
for  conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Oil,  gas,  sodium,  potassium  and 
saleable  minerals. 


and  will  be  subject  to: 

1.  An  easement  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Clark  County/the  City  of  Las  Vegas. 

2.  Those  rights  for  slope  easement 
purposes  which  have  been  granted  to 
the  City  of  Henderson  by  Permit  No.  N- 
54101  under  the  Art  of  October  21,  1976 
(43  U.S.C.  1761). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Pubfic  Law  94- 
579,  or  other  applicable  laws.  The  lands 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  March  3,  1994. 
Gary  Ryan, 

District  Manager,  Las  Vegas,  NV. 

[FR  Doc.  94-5911  Filed  3-14-94;  8:45  am) 

BILUNG  CODE  4J10-HC-M 


[OR-1 20-04-6332-01;  GP4-089;  1-00151) 

Occupancy  and  Camping  Stay  Limit; 
Coos  Bay  District,  OR 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  occupancy  and 

camping  slay  limit  for  campgrounds  and 
undeveloped  public  lands  administered 
by  the  Coos  Bay  District,  OR. 

SUMMARY:  This  occupancy  and  camping 
stay  limit  applies  to  designated 
campgrounds  and  to  undeveloped 
Bureau  of  Land  Management 
administered  public  lands  within  the 
Coos  Bay  District,  Oregon,  that  are  not 
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closed  to  camping  or  regulated  under 
different  stay  limitations  as  a  result  of 
a  separate  Federal  Register  Notice. 
Persons  may  camp  or  occupy  any 
specific  location  on  these  public  lands 
for  a  period  of  not  more  than  14-days 
within  any  period  of  28  consecutive 
days.  The  28-day  period  will  begin 
when  a  person  initially  occupies  a 
specific  location  on  public  land.  The  14- 
day  limit  may  be  reached  through  a 
number  of  separate  visits  or  through  14 
days  of  continuous  occupation  during 
the  28-day  period.  After  the  14-day  stay 
limit  is  reached,  occupants  must  move 
with  all  of  their  personal  possessions 
and  cannot  camp  on  BLM-administered 
lands  within  a  10-raile  radius  of  the 
previous  location. 

For  purposes  of  this  notice,  camping 
is  defined  as  the  erection  and  use  of 
tents  or  shelters  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
bedding  material  for  use,  mooring  a 
vessel,  or  parking  a  vehicle  or  trailer  for 
the  apparent  purpose  of  occupancy. 
Occupancy  is  defined  as  the  taking, 
maintaining  or  holding  possession  of  a 
camp  or  residence  on  public  land,  either 
by  personal  presence  or  leaving 
property  at  a  location. 
EFFECTIVE  DATE:  March  15.  1994. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Dennis  Turowski,  Outdoor  Recreation 
Planner,  Bureau  of  Land  Management. 
Coos  Bay  District.  1300  Airport  Lane, 
North  Bend.  Oregon  97459,  (503)  756- 
0100. 

SUPPLEMENTARY  INFORMATION:  This 
occupancy  and  camping  stay  limit  is 
being  established  to  provide  consistency 
and  uniformity  for  the  camping  public 
on  Bureau  of  Land  Management- 
administered  lands  in  the  Coos  Bay 
District,  Oregon,  and  to  assist  the 
Bureau  in:  preventing  persons  from 
camping  for  excessively  long  periods, 
thereby  denying  recreation 
opportunities  to  others;  preventing  or 
reducing  the  incidence  of  unauthorized, 
long-term  occupancy  of  public  lands 
under  the  guise  of  camping;  and 
minimirlng  unacceptable  sanitary 
conditions  and  other  resource  impacts. 

Authority  for  this  stay  limit  is 
contained  in  CFR  Title  43,  Chapter  II 
part  8360.  subparts  8364.1  and  8365.1- 
2(a).  Violations  of  the  supplementary' 
rules  under  authority  of  43  CFR  8365.1- 
2  are  subject  to  a  fine  not  to  exceed 
Sl.OOO  and/or  imprisonment  not  to 
exceed  12  months. 

Dated  Febraary  15.  1994. 
M.  Lee  Douthit, 

Acting  District  Manager.  Coos  Bay. 
IFRDoc  94-4305  Filed  3-14-94:  8:45  ami 
eiLUNO  CODE  *i^o-3i-P 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Passenger  Carrier  or  Water 
Carrier;  Finance  Applications  Under  49 
U.S.C.  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of,  or  acquire  control  of 
motor  passenger  carriers  or  water 
carriers  under  49  U.S.C.  11343-11344. 
The  applications  are  governed  by  49 
CFR  part  1182,  as  revised  in  Pur.. 
Merger  &■  Cont  — Motor  Passenger  &■ 
Water  Carriers.  5  LC.C.  2d  786  (9189). 
The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.18.  Persons 
wishing  to  oppose  an  application  must 
follow  the  rules  under  49  CFR  part 
1182.  subpart  B.  If  no  one  timely 
opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

MC-F-20469.  filed  February  25.  1994. 
FRANQS  A.  TEDESCO  AND  MARK 
TEDESCO— CONTROL— COMMUTER 
BUS  LINE,  INC.  AND  ACADEMY  BUS 
TOURS,  INC.  Applicant's 
representative;  David  H.  RadclifT,  2216 
Walnut  St.,  Harrisburg,  FA  17103. 
Francis  A.  Tedcsco  and  Mark  Tedesco. 
both  noncarrier  individuals,  are  in 
control  of  Commuter  Bus  Line.  Inc. 
(Commuter)  (MC-162133).  of  Hoboken. 
N),  and  Academy  Bus  Tours,  Inc. 
(Academy)  (MC-2 15354).  of 
Philadelphia.  PA.  both  motor  carriers  of 
passengers.  Francis  A.  Tedesco  is 
president  and  treasurer  of  both 
Commuter  and  Academy,  and  Mark 
Tedesco  is  secretary  of  both  Academy 
and  Commuter  These  individuals  owns 
all  the  stock  of  Commuter  and  will 
acquire  all  of  the  stock  of  Academy. 

MC-F-20470.  filed  February  25. 1994. 
ACADEMY  BUS  TOURS,  INC.— 
PURCHASE— COLONL\L  COACH 
CORP.  Applicants'  representatives: 
David  H.  RadclifT,  2216  Walnut  St.. 
Harrisburg.  PA  17103.  and  Edward 
Ciemnecki,  1  Liberty  PI..  32nd  Floor. 
Philadelphia,  PA  19103.  Academy  Bus 
Tours,  Inc.  (Academy)  (MC-215354). 
seeks  approval  of  its  purchase  of  the 
interstate  operating  authority  of 
Colonial  Coach  Corp.  (Colonial)  in 
Certificate  No.  MC-39491.  issued 
October  10.  1978.  This  certificate 
authorizes  the  transportation  of 
passengers,  over  regular  and  irregular 
routes. 

As  part  of  this  transaction.  Academy 
is  acquiring  all  of  Colonial's  intrastate 
authority  issued  by  Pennsylvania  Public 
Utility  Commission  in  docket  A-94605. 
Transfer  of  the  intrastate  authority  is 
effected  pursuant  to  49  U.S.C.  1 1341(a), 


Approval  for  common  control  of 
Academy  and  Commuter  Bus  Line.  Inc. 
(MC-162133)  by  noncarrier  individuals 
Francis  A.  Tedesco  and  Mark  Tedesco 
was  concurrently  filed  and  docketed  as 
MC-F-20469. 

Temporary'  authority  under  49  U.S.C. 
11349  was  granted  March  7. 1994. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

IFR  Doc.  94-5965  Filed  3-14-94;  8:45  am] 
BILLING  COO£  7035-01 -P 

[Docket  Ko.  AB-57  (Sut>-No.  35X)] 

Boo  Line  Railroad  Co.— Abandonment 
Exemption — in  Dakota  County,  MN 

The  Soo  Line  Railroad  Company  (Soo) 
has  filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F — Exempt 
Abandonments  to  abandon  service  on 
4.1  miles  of  Mendota  Heights  Line 
between  milepost  160.84  and  milepost 
164.92  at  Mendota  Heights,  Dakota 
County,  MN. 

Soo  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  serv  ice 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  US.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report);  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  pubhcation);  and 
49  CFR  1 152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandormient  shall  be 
protected  under  Oregon  Short  Une  R 
Co. — Abandonment— Goshen.  360  ICC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
em.ployees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  14, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


'  A  stay  will  be  issued  routinely  by  the 
Comniission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 

Continued 
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fonnal  expressions  of  intent  to  file  an 
OF.^  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  1  must  be  filed  by  March 
25,  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  4,  1994, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Larry  D. 
Stams,  Esq..  1000  Soo  Line  Bldg..  150  S. 
5th  St..  Minneapolis.  MN  55402. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Soo  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Environmental  i\nalysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  March  18.  1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Interstate 
Commerce  Commission.  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SE.^.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  pubUc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  March  7. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary: 
[FR  Doc.  94-5964  Filed  3-14-94;  8:45  am) 

BILUNO  CODE  7035-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94018] 

NASA  Advisory  Council; 
Reorganization  of  the  NASA  Advisory 
Council  and  Related  Committees 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seelting  a  stay  on 
environmental  grounds  ia  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  ad  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exem.pt.  of  Rail  Abandonment— Offers  of 
Fir.an.  Assist.,  4  I.C.C2d  164  (1987). 

'The  Commission  will  accept  late-filed  trail  use 
statements  as  long  as  it  retains  jurisdiction  to  do  so. 


ACTION:  Notice  of  reorganization  of  the 
NASA  Advisory  Council  and  related 
committees. 

SUMMARY:  Pursuant  to  section  14(b)(1)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-^63,  and  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  the  National 
Aeronautics  and  Space  Administration 
has  determined  that  a  reorganization  of 
the  committees  of  the  NASA  Advisory 
Council  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law.  As 
a  result  of  this  reorganization,  (1)  the 
NASA  Advisory  Council  History 
Advisory  Committee  has  been 
abohshed;  (2)  the  NASA-NIH  (National 
Institutes  of  Health)  Advisory 
Committee  on  Biomedical  and 
Behavioral  Research  has  been 
estabhshed  as  a  standing  committee  of 
the  NASA  Advisory  Council;  and  (3)  the 
NASA  Advisory  Council  Space  Station 
Advisory  Committee  has  been  renamed 
and  rechartered  as  the  Advisory 
Committee  on  the  International  Space 
Station,  also  a  standing  committee  of  the 
NASA  Advisory  Council. 

The  following  committees  remain  in 
place: 

•  NASA  Advisory  Council. 

•  Aeronautics  Advisory  Committee. 

•  Life  and  Microgravity  Sciences  and 
Applications  Advisory  Committee. 

•  Space  Science  Advisory  Committee. 

•  Minority  Business  Resource 
Advisory  Committee. 

•  Technology  and  Commercialization 
Advisory  Committee. 

•  Earth  System  Science  and 
Applications  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  L.  Accola.  Mail  Code  I.  National 
Aeronautics  and  Space  Adminisi^ation. 
Washington,  DC  2054G  (202/358-0682). 

SUPPt.EMENTARY  INFORMATION:  The 
function  of  the  Council  is  to  consult 
with  and  advise  the  NASA 
Administrator  or  designee  with  respect 
to  plans  for,  work  in  progress  on,  and 
accomphshments  of  NASA's 
aeronautics  and  space  programs. 

Dated;  March  9,  1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  94-5903  Filed  3-14-94;  8:45  am) 

BILUNO  COOe  7510-01-M 


NATIONAL  ENDOWMENT  FOR  THE 
ARTS 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Composers  Fellowships 
Prescreening  #1  Section)  to  the  National 
Council  on  the  Arts  will  meet  on  March 
15-16,  1994  from  9  a.m.  to  5  30  p.m. 
This  meeting  will  be  held  in  room  M- 
14,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  9(B)  of  section 
552b  of  title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  March  8,  1994. 
Yvonne  M.  Sabine, 

Director.  Panel  Operations,  Sational 

Endowment  for  the  Arts. 

|FR  Doc.  94-5982  Filed  3-14-94;  8:45  am) 

BILUNG  COOE  7U7-01-M 


Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92— i63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Composers  Fellowships 
Prescreening  #2  Section)  to  the  National 
Council  on  the  Ans  will  meet  on  March 
17-18,  1994,  from  9  a.m.  to  5:30  p.m. 
This  meeting  will  be  held  in  room  M- 
14.  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 

This  meeting  is  for  the  purpose  of 
apphcation  evaluation,  under  the 
National  Foundation  on  the  .\rts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  9(B)  of  section 
552b  of  title  5.  United  States  Code. 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisor\'  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5439. 

Dated.  March  6,  1994. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-5981  Filed  3-14-94;  8:45  am] 

BILUNG  CODE  7S37-01-M 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory-  Committee  Act  (Pub. 
L.  92-^63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
.\dvisory  Panel  (Composers  Fellowships 
Prescreening  #3  Section)  to  the  National 
Council  on  the  Arts  will  meet  on  March 
24-25,  1994  from  9  a.m.  to  5:30  p.m. 
This  meeting  will  be  held  in  room,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(B)  of  section 
552b  of  title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonr.e  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5439. 

Dated:  March  8.  1994. 
Yvonne  M.  Sabine, 
Director.  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-5983  Filed  3-14-94;  8:45  am] 
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Management,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
ArUngton,  VA  22230,  or  by  telephone 
(703)  306-1243.  Copies  of  materials  may 
be  obtained  at  the  above  address  or 
telephone. 

Comments  mav  also  be  submitted  to: 

(B)  0MB  Desk  Officer.  Office  of 
Informiation  and  Regulatorv  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer,  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington.  DC  20503. 

Title:  Evaluation — User-Friendly 
Project  Evaluation  Handbook. 

Affected  Public:  Individuals. 

Eespor\dents /Reporting  Burden:  5,000 
respondents:  30  m.inutes  per  response. 

Abstract:  This  survey  vnW  be  used  to 
evaluate  how  the  "User-Friendly 
Handbook  for  Project  Evaluation"  was 
used;  is  it  clearly  understood;  and 
recommend  changes  to  the  Handbook. 

Dated:  March  9,  1994, 
Herman  G.  Fleming, 
P.epons  Clearance  Officer. 
[FR  Doc.  94-5924  Filed  3-14-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50--WO] 

Cleveland  Electric  Illuminating  Co.,  et 
al.;  Perry  Nuclear  Power  Plant,  Unit  No. 
1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Comm.ission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58  issued  to  the  Cleveland  Electric 
Illuminating  Company.  Centerior 
Service  Company,  Duquesne  Light 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and 
Toledo  Edison  Company  (the  licensees) 
for  operation  of  the  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  located  in  Lake 
County,  Ohio. 


=    Environmental  Assessment 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by  April 
14,  1994.  Comments  may  be  submitted 
to: 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming.  Division  of  Personnel  and 


Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
provisions  in  the  Technical 
Specifications  (TSJ  to  (1)  change 
primary  containment  pressure  and 
temperature  limits.  (2)  reflect  the 
expected  peak  pressure  in  requirements 
for  containment  integrated  leak  rate 
testing,  and  (3)  change  suppression  pool 
and  upper  containment  pool 
temperatiue  and  level  limits. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  24,  1992,  as 


supplemented  by  letter  dated  September 
25,  1992,  and  application  dated 
November  16, 1992. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  needed 
in  order  to  prevent  unnecessary  plant 
shutdowns  due  to  high  water 
temperatures  in  Lake  Erie,  and  to 
provide  additional  operational 
flexibility  with  respect  to  suppression 
pool  and  upper  containment  pool  water 
levels. 

Environmental  Impact  of  the  Proposed 

Action 

The  NRC  staff  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  and  concludes  that  the 
containment  temperature  and  pressure 
response  follovkring  a  postulated  loss-of- 
coolant  accident  (LOCA)  will  remain 
acceptable  after  implementation  of  the 
proposed  changes.  The  NRC  staff  also 
concludes  that  the  containment  will 
continue  to  meet  the  requirements  for 
sufficient  margin  from  temperature  and 
pressure  limits  as  described  in  10  CFR 
part  50,  appendix  A.  General  Design 
Criterion  50,  "Containment  design 
basis."  Therefore,  the  proposed  changes 
do  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effiuents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  NRC  staff  concludes 
that  this  proposed  action  would  result 
in  no  significant  radiological 
environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  NRC  staff  concludes  that 
there  are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Because  the  Commission's  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  any  alternatives 
would  have  either  no  significantly 
different  environmental  impact  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 
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Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  pre\iousiy  considered 
in  the  Final  Envirauinental  Statement 
reiated  to  operation  of  the  Perry  Nuclear 
Power  Plant.  Units  1  and  2,  dated 
August  1982. 

Agencies  and  Persons  Consulted 

The  NEC  staff  reviewed  the  licensee's 
request  and  consulted  with  the  State  of 
Ohio. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  bcense 
amendment. 

Based  upon  the  foregoing 
environmental  ass^^ssment.  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  en\Trorinent. 

For  further  details  wiih  respect  to  t>iis 
action,  see  the  licensee's  application  for 
amendment  dated  June  24, 1992,  as 
supplemented  by  letter  dated  September 
25.  1992,  and  application  for 
amendment  dated  November  16,  1992, 
which  are  avaiiabie  for  putiiic 
inspection  at  the  Commission's  Public 
Document  P.oora.  Gebnan  Building, 
2120  L  Sceet  N'VV..  Washington,  DC 
20555  and  at  the  local  public  document 
room  at  the  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Deled  at  Rockvilie,  Marvtand,  this  8Th  day 
of  March  1994. 

For  ;ha  S\icieai  Regiilatory  Commission. 
John  N.  Kannon, 

Director,  Project  Directorote  HiS.  Division 
of  Reactor  Profect—m/TVrV,  Office  of  Suclear 
Reactor  Regulation. 
|FR  Doc.  94-5973  Fl^sd  3-14-94;  8:45  ami 
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[Docket  Hos.  50-828, 50-529, 50-530] 

Arizona  Pubtk:  Service  Co.  (Pafo  Verde 
Nuclear  Generating  Statton);  R<eceipt  o1 
Petition  tor  Director's  Dec(SK>n 

Notice  is  hereby  given  that  by  Petition 
dated  February  1,  1994,  Thomas  J. 
Saporito,  Jr.,  (Petitioner)  has  requested 
that  the  NRC:  (1)  Institute  a  show  cause 
proceeding  pursuant  to  10  CFR  2.202  to 
modify,  suspend  or  revoke  the  licensee's 
operating  hcenses  for  Palo  Verde 
Nuclear  Generating  Station  (Palo  Verde); 
(2)  initiate  "appropriate  actions"  to 
cause  the  Hcensee  to  recognize  the 
Buckeye.  Arizona  Regional  Office  of  the 
National  Whistleblower  Center  as  an 
age.'wry  to  which  licensee  employees 
may  raise  safety  concerns  about 
operations  at  Paio  Verde  without  fear  of 
retaliation  by  the  licensee,  (3)  initiate 


"appropriate  actions"  to  csuse  the 
licenaee  to  encourage  employees  at  PaJo 
Verde  to  contact  the  Bucket's,  Ajnirona 
Regional  Office  of  the  National 
Whistkblower  Center  to  identify  s^fpty 
concerns  about  operations  at  the  facility 
as  part  of  its  procedural  requL'ements  to 
ensure  a  working  environment  v»^ch  is 
free  of  hostility  and  promotes  the  raising 
of  safety  concerns  by  employees  'A-ithout 
fear  of  retahation;  and  (4)  initiate 
"appropriate  actions"  to  cause  the 
licensee  to  encourage  employees  at  Palo 
Verde  to  contact  the  NRC  to  identify 
safety  concerns  about  operations  at  the 
facility  as  part  of  its  procedural 
requirements  to  ensure  a  working 
environment  which  is  free  of  hostility 
and  promotes  the  raising  of  safety 
concerns  by  employees  wthout  fear  of 
retaliation. 

As  grounds  for  this  request,  Mr. 
Saporito  asserts  that:  (1)  The  NRC  has 
identified  Palo  Verde  as  the  second 
highest  source  of  whistlebkrwer 
complaints  in  the  nation,  with  72  of  the 
621  harassment  and  intimidation 
allegations  received  by  the  NRC 
between  October  1988  and  April  1993 
received  fro  Palo  Verde  employees;  (2) 
the  licensee's  "spokesman  "  for  Paio 
Verde,  Mark  Fallon,  made  public 
comments  to  the  West  Valley  View 
newspaper  which  increase  tie  "chilling 
effect"  at  the  faciUty  by  discouraging 
employees  from  raising  safety  concerns 
to  the  Bxickeye,  Arizona  Regional  Office 
of  the  National  Whistlebiower  Center; 
and  (3)  Mr.  Fallon's  cwnments  to  the 
West  Valley  View  newspaper  increased 
the  existing  "chilling  eifect '  at  Paio 
Verde  by  clearly  discouraging 
employees  from  raising  safety  concerns 
to  the  NRC 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  Enforcement. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  SL-eet  N'VV., 
Washington,  DC  20555. 

Dated  at  Rockv-ille,  Maryland  th^s  ath  day 
of  .March  1994. 

For  ihe  Nuclear  R^ulotory  Ck>mmission. 
James  Liebennan, 
Director,  Office  of  Enforcement. 
(FR  Doc.  94-59/2  Filed  3-14-94;  8  45  amj 
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Upon  written  request  copies  available 

from:  Securities  and  Exchange 
OjmmissioE,  Office  of  Fihngs, 
Information  and  Dissemination 
Services,  Washington,  DC  20549. 

Extension 

Filing  Fees  Account  ED  Form,  File  Na 
270-352 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  et.  seq).  the  Securities 
and  Elxchange  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  request  for  apprm'al  of 
extension  on  the  fallowing  ciirrently 
approved  form: 

The  Fihr.g  Fe*=s  Account  ID  Form  is 
used  by  the  SEC  for  notiiicatiGn  and 
retrieval  of  Filing  Fees  Account 
ixJormation.  There  are  app.'XDximately 
20,000  potential  respondents  yfko  will 
file  the  Fui..ng  Fees  Account  ID  Form 
annually  at  an  estimated  .17  buraan 
hours  per  response  with  a  totol  a.nnuai 
burden  of  3,400  hours. 

General  comments  regarding  the 
estimated  burden  hours  shcruid  be 
directed  to  Gary  \Va.xman  at  ihe  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  comphance  with 
Commission  raies  and  forms  should  be 
directed  to  tobn  J  Lane,  Associate      / 
Executive  DirtKlor,  Securities  and   /^ 
Exchange  Commission,  450  5th  Street, 
N"vV.,  Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  (Project 
Nu.-nt)er  3235-0396],  room  3208,  New 
Executive  Building.  Washington,  DC 
20503. 

Dsfed:  March  2.  19^. 
Margaret  K.  .^IcFarlaixl, 

Deputy  Secretary. 

|FR  Doc.  94-5951  Filed  3-14-94;  8:45  csr.] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  ClearaiKe  Officer — John  J. 
Lane  (202) 942-8800. 


[Release  No.  34-33740] 

EDGAR  Ftrer  Conference  and 
Roundtable  Discussion 

ACmoM:  Notice  of  EDG.AR  Filer 
Conference  and  Roundtable 
Discussions. 

SUMMJiflY:  This  is  to  give  notice  that  the 
Ofnce  of  Infonnation  Technology  will 
conduct  an  EDGAR  Filer  Conference 
and  Roundtable  Discussions  on  April  18 
and  19,  1994  in  room  1C30  at  the  " 
Commission  s  n»ain  offic-es.  450  Fifth 
Street  NW.,  Washington,  DC,  beginning 
at  9  a.m.  The  conference  Hill  be  open 
to  the  pubhc. 
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FOR  FURTHER  INFORMATION  CONTACT: 
George  Pospolita,  Office  of  Information 
Technology.  (202)  942-8846,  Securities 
and  Exchange  Commission,  Operations 
Center,  6432  General  Green  Way. 
Alexandria.  VA  22312-2413. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Information  Technology,  Securities 
and  Exchange  Commission,  will  present 
an  EDGAR  Filer  Conference  on  April  18, 
1994.  in  room  1C30  at  the  Commission's 
main  offices,  450  Fifth  Street  NW.. 
Washington.  DC.  beginning  at  9  a.m. 

At  the  conference,  the  SEC  will 
present  an  update  on  the  status  of  the 
EDGAR  project,  a  discussion  of  the 
EDGAR  Rules,  and  a  demonstration  of 
the  new  EDGARLinkTM  software,  which 
will  include  support  for  handling 
Financial  Data  Schedules.  There  is  no 
preregistration  for  the  conference. 

On  April  19.  the  Office  of  Information 
Technology  will  present  two  roundtable 
discussions  at  the  same  location.  The 
subject  of  the  morning  discussion, 
which  will  begin  at  9  a.m..  is  the  Future 
Prospects  for  the  EDGAR  System.  The 
purpose  of  this  discussion  is  to  better 
imderstand  the  filer  perspective  on  the 
technological  evoluation  of  the  EDGAR 
system. 

The  subject  of  the  afternoon 
discussion,  which  will  begin  at  1:30 
p.m.,  is  EDGAR  Information 
Dissemination  Issues.  The  purpose  of 
this  discussion  is  to  enhance  the  SEC's 
understanding  of  the  needs  of  both 
information  disseminators  and 
consumers. 

Both  roundtable  discussions  will  be 
organized  as  panel  discussions  wth 
audience  participation.  Members  of  the 
public  who  want  to  participate  on  the 
panels;  or,  who  have  suggested  topics 
for  discussion;  or,  who  have  technical 
and/or  position  papers  that  they  would 
like  to  place  before  the  panels,  should 
Contact  George  Pospolita,  Office  of 
Information  Technology,  (202)  942- 
8846.  Any  documents  placed  before  the 
panels  will  be  considered  public  and 
copies  will  be  made  available  upon 
request. 

Dated:  March  9. 1994. 
Jonatfaan  G.  Katz, 
Secretary. 

[FR  E)oc.  94-5931  Filed  3-14-94;  8:45  am] 
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(Release  No.  34-33735:  File  No.  SR-Amex- 
67-33] 

Self-Regulatory  Organizations: 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Telephone  Access 
to  the  Floor 

March  8,  1994. 

I.  Introduction 

On  December  30.  1987,  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  E.xchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
allow  members  to  establish  direct 
telephone  communications  between  the 
floor  of  the  Exchange  and  non-members 
located  off  of  floor.  The  proposal  will 
formahze  the  Amex's  existing  telephone 
pohcy.  The  proposed  rule  change  also 
prohibits  Amex  members  from  using  a 
portable  telephone  on  the  E.xchange 
floor. 3 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  25287 
(January  22. 1988).  53  FR  2555  (January 
28,  1988).  No  comments  were  received 
on  the  proposal.  Notice  of  Amendment 
No.  1  was  published  in  Securities 
Exchange  Act  Release  No.  26604  (March 
7,  1989)  54  FR  10599  (March  14, 1989). 
The  Commission  did  not  receive  any 
comments  to  the  amendment. 

II.  Description 

The  proposed  rule  change  amends 
Amex  rules  220,  221,  and  222 
concerning  communication  to  the  Floor 
and  Floor  wire  privileges.  Amex  rule 
220  will  be  amended  to  provide  that  no 
member  may  establish  or  maintain  any 
telephonic  or  electronic  communication 
between  the  Floor  and  any  other 
location  without  the  prior  written 
approval  of  the  E.xchange.  In  addition, 
the  proposed  rule  change  adds  three 
commentaries  to  rule  220  (.01,  .02,  and 
.03). 

Commentary  .01  permits,  with  the 
approval  of  the  Exchange,  a  telephone 
line  to  be  established  by  a  member  or 
member  organization  on  the  Floor  to 
communicate  with  a  non-member 
located  off  the  Floor.  Commentary  .01 
also  prohibits  the  use  of  portable 
telephones  or  other  portable 
communication  devices  on  the  Floor 
which  would  facilitate  direct  voice 


communication  between  members  and 
non-members. 

Commentary  .02  permits  a  specialist 
unit,  with  the  approval  of  the  Exchange, 
to  maintain  a  telephone  line  at  its 
trading  post  location  to  the  off-floor 
offices  of  the  speciahst  unit;  the  unit's 
clearing  firm;  the  floor  of  another 
securities,  commodities,  or  options 
exchange;  or  the  upstairs  offices  of  a 
member  organization.  With  respect  to 
entering  orders,  the  commentary 
prohibits  the  use  of  such  telephones  for 
transmitting  to  the  Floor  orders  for  the 
purchase  or  sale  of  securities,  but 
permits  the  specialist  to  enter  orders  in 
options,  futures,  or  underlying 
securities  for  execution  in  such  other 
markets,  or  vvith  a  member  firm's  off- 
floor  offices.*  Finally,  the  commentary 
also  permits  the  specialist  to  obtain 
market  information  through  use  of  the 
post  phone. 

Commentary'  .03  places  responsibiUty 
upon  any  member  or  member 
organization,  which  has  been  granted 
approval  of  any  means  of 
communication  under  rule  220,  for 
assuring  compliance  with  all  Exchange 
rules  and  requirements  in  connection 
with  any  business  conducted  by  means 
of  such  electronic  or  telephonic 
communication. 

The  proposed  amendments  to  rule 
221  vdll  delete  paragraphs  (a)(1)  and 
(a)(2)  concerning  wire  connectfons 
between  a  regular  members's  floor  booth 
and  a  member  not  represented  on  the 
floor  of  the  Exchange. 

The  proposed  amendment  to  rule  222 
concerning  revocation  of  floor  wire 
privileges  deletes  the  cuirrent  text  of  the 
rule  and  substitutes  language  which 
provides  that  the  Exchange,  to  the 
extent  not  inconsistent  with  the  Act, 
may  deny,  limit  or  revoke  approval  of 
any  electronic  or  telephonic 
communication  between  the  Floor  and 
any  other  location  when  it  determines  s 
that  such  Communication  is 
inconsistent  with  the  public  interest,  the 
protection  of  investors,  or  just  and 
equitable  principles  of  trade,  or  such 
communication  has  been  or  is  being 
used  to  facilitate  any  violations  of  the 


■  15  U.S.C.  78s (b)(1)  (1988). 
3 17  CFK  240.196-4(1991). 
'This  prohibition  is  the  subitancc  of  Amendment 
No.  1,  submitted  on  November  16,  1988. 


« Amex  rule  175(bl  permits  a  specialist  to 
purchase  or  sell  options  on  its  specialty  stock  only 
when  such  transaction  Is  appropriate  to  permit  the 
specialist  to  offset  the  risk  of  making  a  market  in 
the  underlying  stock.  Any  such  options  transaction 
must  be  made  in  accordance  with  Araex's 
"Guidelines  for  Specialists'  Stock  Options 
Transactions". 

'Such  action  by  the  Exchange  must  be  in 
accordance  with  the  procedures  set  forth  in  Amex 
rule  40  ("Denial  of  Membership")  which  provide* 
due  process  procedures  on  actions  by  the  Exchange 
which  may  prohibit  or  limit  a  person  with  respect 
to  access  to  lervicss  offered  by  the  Exchange. 
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Act,  the  rules  thereunder,  or  the 
Exchange  Constitution  or  rules. 

m.  Discussion 

In  its  filing  with  the  Commission,  the 
Amex  stated  that  the  proposed  rule 
change  wiil  codify  current  Exchange 
policies  relating  to  communications  to 
and  from  the  Floor.  These  policies, 
states  the  Amex.  have  develof)ed  in 
kt^ping  with  the  general  premise  that 
since  transacting  business  on  the  floor 
of  an  exchange  is  an  essential  privilege 
of  exchange  membership, 
communications  to  and  from  the  Floor 
should  be  restricted. 

The  Commission  has  reviewed  closely 
the  provisions  of  the  proposed  Amex 
rule  change.  The  Commission  notes  that 
the  substantive  provisions  of  the 
proposed  Amex  rule  change  are  very 
similar  to  the  New  York  Stock  Exchange 
("NYSE**)  telephone  access  rules 
previously  approved  by  the 
Commission.o  In  it«  June  23  order 
approving  the  proposed  NYSE  ruie.  the 
Ccmmission  carefully  considered  the 
provisions  of  the  proposed  rule  and  the 
comments  and  arguments  raised  in  favor 
of  and  in  opposition  to  the  NYSE  ruie 
change.  In  particuiar.  the  Commission 
carehilly  considered  the  issues  and 
arguments  concerning  the  proposal  to 
limit  the  installation  of  such  telephone 
linka  to  a  member's  booth  on  the  floor 
and  the  proposed  prohibition  on  the  use 
by  members  of  portable  telephones.  In 
the  more  recent  N\SE  order,  the 
Commission  carefully  reviewed  the 
possible  effects  from  permitting 
specialists  to  communicate  with,  and 
enter  orders  directly  to,  a  member  on 
the  floor  of  an  option  or  futures 
exchange.  For  the  same  reasons  as  set 
forth  in  the  NYSE  orders  with  respect  to 
the  aforementioned  issues,  we  now 
believe  the  Amex's  proposal  should  be 
approved. 

First,  the  Commission  believes  that 
permitting  members  to  communicate 
from  their  floor  booths  to  non-members 
located  off- floor  is  reasonable  and 
consistent  with  the  Act,  and,  in 
partic-ular,  with  sections  6(h)(5),  6(b)(8). 
and  llA(a)(l)(C)tii)  of  the  Act.?  The 


»See  Sec::rlties  ExdiaBge  Art  Release  Nos.  25&42 
LIune  2J,  1958!.  53  tH  24539  (June  29.  ]9aa);  and 
33686  [rsbruBTy  Z5,  19S41. 

'  15  U.S.C  78f(bt(5l.  7d«b«8l  and  78k- 
l(«KlMCM'ii  {1«»«1.  Seaion  aft)l(5<of  the  Act 
requiras  Ihat  [ha  nJea  of  ac  exchange  be  designad 
to  ~pr«v8iit  6rauduien<  and  laanipuljitive  acts  and 
practices,  to  promote  KisI  «ad  aquitafaie  principlei 
of  trade.  *   '    *  to  remove  jupet^izsaiUs  to  and 
perfect  the  mechd.-.i.sm  of  a  free  and  open  markat 
*   •    •  aod,  ia  gensrai  lo  protect  investor*  aad  the 
puaik  innrest  •   *   V  Section  6(b)(6)  requires  Oiat 
the  mies  of  an  uuJmngB  "aol  impose  any  burdea 
aa  competitma  not  oecasaAry  or  appropriMle  ia 
furtherance  o/  ih«  purpoMs  of  |it»e  Act^  •  Sectkio 
11  AInHlKCKii)  states  the  CongruMionAj  fLadtAgthat 


Commission  beheves  that  this  may 
permit  smaller  floor  broker  firms  to 
comjjete  more  effectively  for  order  flow 
and  can  resuh  in  benefits  to  investors  by 
improving  execution  of  orders. 

Second,  the  Commission  continues  to 
believe  that  prohibiting  members'  use  of 
portable  telephones  is  reasonable  and 
consistent  with  the  Act.  In  its  proposal 
the  Amex  states  that  portable  telephones 
will  enable  a  non-me.mber  to 
communicate  directly  with  a  member  in 
the  trading  crowd.  The  Amex  is 
concerned  that  this  could  lead  to  loss  of 
investor  confidence  because  generally 
larger,  more  active  customers  would  be 
granted  the  privilege  of  communicating 
with  the  crowd.  The  Commission 
believes  these  concerns  are  vatid 
because  the  ability  of  a  customer  to 
communicate  directly  w\th  a  broker  in 
a  trading  crowd  could  provide  time  and 
place  advantages  to  the  customer  which 
are  unavailable  to  others.  Moreover,  the 
Commission  does  not  believe  that  a 
prohibition  against  the  use  of  portable 
telephones  vioiates  section  6(b)(a)  of  the 
Act  by  imposing  a  burden  on 
competition  not  necessary  or 
appropriate  In  fuithCTance  of  the 
purposes  of  the  Act.  In  summary, 
although  it  is  a  dose  question,  the 
Commission  believes  there  are  valid 
regulatory  reasons  for  prohibiting  the 
use  of  portable  telephones.  Thus,  in  the 
Commission's  view,  the  proposed  Amex 
prohibition  on  the  use  of  portable 
telephones  on  the  Exchange  floor 
constitutes  a  reasonable  response  by  the 
Amex  to  its  regulatory  concerns,  and 
therefore  is  consistent  with  sections 
6(b)(5)  and  6(bM8)  of  the  Act. 

Third,  the  Commission  continues  to 
bebeve  tt  is  reasonable  to  permit 
specialist  units  to  communicate  from 
the  Amex  floor  with  their  off-floor  office 
or  clearing  firm.  By  allowing  such 
necessary  communication  links,  the 
Exchange  is  enabling  the  specialist  units 
to  function  more  effectively  on  the 
Amex  floor.  This  is  consistent  with 
section  6(b)(5),  in  that  it  will  facilitate 
transactions  in  securities.  Similarly,  the 
Commission  believes  that  the  .\mex's 
proposed  prohibition  against  the  use  of 
such  communication  Hrtks  to  transmit  to 
the  Amex  floor  orders  for  the  purchase 
or  sale  of  setnirities  is  reasonable  and 
consistent  with  the  requirements  of  the 
Act  in  view  of  the  specialist  unit's 
integral  role  in  maintaining  stability  in 
the  market.  In  particular,  the 
Commission  would  be  concerned  that, 
withoiU  this  restriction,  large  customers 


"It  is  in  the  public  intersst  a.^d  approp.-iate  for  the 
protection  of  investors  ukI  the  metnlenance  of  felr 
aad  orderty  lamuetf  to  assure  •   •   •  (^ 
competition  amoog  broken  aod  deaien  *   *  *.* 


could  be  provided  with  time  and  place 
informational  advantages  that  are  not 
available  to  other  public  customers.  The 
Commission  also  notes  that  such  a 
restriction  does  not  impose  an 
unnecessary  or  inappropriate 
competitive  burden  on  specialist  units 
in  confjict  with  the  requirements  of 
section  6(bJ(8)  of  the  Act. 

Finally,  the  Commission  believes  that 
the  portion  of  the  proposal  allowing  a 
specialist  unit  to  use  a  telephone 
linkage  at  the  specialist  post  to  enter 
orders  in  operations,  futures,  or 
underlying  securities  through  a  member 
on  the  flocH-  of  an  options,  futures,  or 
other  securities  excihange  is  consistent 
with  section  6(bH5)  of  the  Act.  In  this 
regard,  the  Commission  believes  that 
this  will  fadhtate  transactions  in 
setrurities  by  providing  specialists  with 
the  ability  to  hedge  their  positions  more 
rapidly  by  enabling  them  to 
communicete  directly  with  a  member  on 
the  Door  of  the  exchange  wheje  the 
order  is  being  placed.  Further,  it  is  the 
Commission's  belief  that  the  execution 
of  the  hedging  order  will  be  more 
cumbersome  and  less  timely  if  the 
specialist  is  limited  to  routing  such  an 
order  through  an  off-floor  office  or 
dearirig  firm.  Moreover,  by  expanding 
the  available  processes  by  which 
specialists  can  transfer  the  risk  of  their 
market  making  responsibilities, 
specialists  will  be  better  able  to  fulfill 
their  responsibilities. 

Nevertheless,  the  Commission  has 
always  been  concerned  that  transactions 
from  a  specialist  post  ensure  a  course  of 
fair  dealing  and  not  allow  abuses  such 
as  frontrunning  and  tape  racing  due  to 
the  specialist's  position.  In  this  context, 
the  Commission,  in  originally  approving 
the  use  of  options  by  specialists  for 
hedging  their  speciaUty  stocks,  was 
sensitive  to  concerns  over  the  potential 
for  speaaiist  frontrunning,  tape  radng, 
or  other  abuses  arising  from  the 
spedalist's  informational  advantage.a 
The  Commission  notes  that  the  .^mex 
rule  permitting  a  speciaUsf  to  enter  into 
options  transactions  is  limited  to 
hedging  (i.e.,  offsetting  the  risk  of 
making  a  market  in  the  underlying 
specialty  stock)  purposes  in  that  it 
places  restrictions  on  the  size,  timing, 
and  purpose  of  such  transactions.*  In 
addition,  the  Commission  emphasizes 
that  the  proposal  being  approved  does 
not  affect  the  restrictions  currently  in 
place  for  placing  options  orders.  The 
proposal  Bnly  provides  a  more  effident 


«!>e«  Securities  Exchange  Act  Release  No.  21710 
(February  4,  19851.  50  FR  5708. 
9  See  Amex  Rule  175  and  note  4.  supra. 
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means  for  specialists  to  relay  their 
hedging  orders  to  options  exchanges. ") 

With  respect  to  the  entr>'  of  futures 
orders,  the  Amex  is  able  to  conduct 
surveillance  of  specialists'  futures 
transactions  through  information 
sharing  agreements  with  the  futures 
exchanges."  In  addition,  the  .\mex  has 
agreed  to  establish  pnx:edures  to  surveil 
certain  futures  activity.»2  The 
Commission  also  notes  and  the  Amex 
has  stated,  as  a  practical  matter,  that  the 
entry  of  futures  orders  by  specialists,  in 
addition  to  orders  by  options  specialists 
in  the  underljing  seoirities.  is  generally 
done  for  hedging  purposes  and  the 
Commission  believes  that  any  such 
activity  v/ould  have  to  be  consistent 
with  the  specialist's  obligation  to 
maintain  a  fair  and  orderly  market. 

Based  on  the  above,  the  Commission 
believes  that  any  increased  potential  for 
frontronaing,  tape  racing,  or  other 
abuses  by  speciahsts  that  would  be 
created  by  the  proposed  rule  change  is 
minimal,  d'le  to  the  restrictions  placed 
on  the  speciahsts'  options  activity  and 
the  special  surveillance  procedures  to 
monitor  equity  specialists"  use  of 
options,  options  specialists'  activity  in 
underlying  securities,  and  the  use  of 
futures  by  both  equity  and  options 
specialists. 

In  view  of  the  above,  the  Commission 
concludes  that  the  proposed  Amex  rule 
change  is  reasonable  and  consistent 
with  the  Act.  particularly  sections 
6(b)(S),  6(bM8)  and  llA(i)(C)(ii). 

It  is  tbervforf  ordered,  pursuant  to 
section  19(bK2)  cf  the  Act,' 3  that  the 
proposed  rule  change  (SR-Amex-87- 
33)  is  approved. 

For  the  Corrjnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5< 


>o  We  also  note  that  the  rules  of  the  Chicago 
Bcurd  Optiorj  Exchar.ge  and  those  of  the  NYSE 
prohibit  marM  makers  and  specialists, 
respectiveiy.  from  accepting  orders  over  the 
leiepho.ie  at  the  trading  post 

1 1  We  also  that  surveiUance  information  Is  also 
shared  through  the  Intermarket  Surveillance  Group 
("ISG").  ISG  wras  formed  on  July  14.  1983  to,  among 
other  tilings,  coordinate  more  effectively 
sur\'eilUnc»  and  investigative  information  sharing 
arrangements  in  the  stock  end  options  markets.  See 
Intermirket  Surveiiiancc  Group  Agreement,  luly  14. 
1983.  Becsiifecf  potential  opportunities  for  trading 
abuses  involving  slock  index  futures,  stock  options 
and  the  underiying  stock  and  the  need  for  greater 
sharing  of  surveillance  information  for  these 
potential  ictennarket  trading  abuses,  the  major 
stock  i.ideX  futures  exchanges  (e.g.,  CME  &  CBT) 
joined  the  ISG  as  affiliate  members  in  1990. 

12 Conversation  between  Tom  Brown.  Managing 
Director.  Trading  Analysis  k  Inquiries/Derivatives. 
Amex,  Julio  Mojica.  Assistant  Director.  Market 
Operations  and  Surveillance.  Division  of  Market 
Regulation,  Commission,  and  Joe  McDonald, 
Branch  Chief.  Options  Inspections,  Division  of 
Market  Regulation.  Commission  on  March  2. 1Q94. 

■115  use.  7Bs(b)(2)  (1966). 

'♦  17  CfR  200.3O-3ia)(12)  (1991). 
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Self-Regu)alory  Organizations; 
National  Association  of  Secjrities 
Dealers,  Ire;  Order  Approving  a 
Proposed  Rute  change  to  the  By-Laws 
and  Rules  of  Fai'  Practice  Relating  to 
Rule  Approval  Procedures 

March  8,  1994. 
I.  Introduction 

On  September  17.  1993.  the  National 
Association  of  Securities  Dealers,  Inc. 
('"NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  {"Act")  i  and  Rule 
19b-4  thereunder. 2  The  rule  change 
amends  the  NASD  By-Laws  and  Rules  of 
Fair  Practice  to  make  uniform  all  rule 
approval  and  amendment  procedures 
under  the  NASD's  By-Laws  and  to 
convert  certam  appendices  of  Rules  of 
Fair  Practice  into  Rules  of  Fair  Practice 
themselves. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
September  28.  1993  ^  The  Commission 
received  four  comment  letters  opposing 
the  proposal.*  This  order  approves  the 
nile  changed 

n.  Description  of  the  Rule  Change 

The  NASD  is  proposing  to  amend  the 
NASD  By-Laws  and  Rules  of  Fair 
Practice  to  make  all  role  approval  and 


amendment  procediires  under  the 
NASD's  By-Laws  imiform  o  and,  thus, 
eliminate  the  requirement  that  certain 
rules  be  submitted  to  the  membership 
for  their  approval  as  part  of  the 
rulemaking  process.^  The  rule  change 
conforms  the  NASD's  procedure  to 
those  of  other  securities  industry  self- 
regulator>-  organizations  ("SRO"),  which 
do  not  require  member  vote  for  rule 
changes.8  The  rule  change  is  effective 
immediately  and  applies  only  to 
proposed  rule  changes  approved  by  the 
Board  or  the  E.xecutive  Committees'  after 
the  effective  date  of  the  rule  change. io 
Thus,  rule  changes  currently  pending 
before  the  Commission  or  approved  by 
the  Board  prior  to  the  date  of 
effectiveness  of  this  order  will  not  be 
affected  by  the  rule  change. 

A.  Amendments  to  the  By-Laws 

Article  VII.  Section  1(a)  of  the  By- 
Laws  sets  forth  certain  authority  of  the 
Board.  The  rule  change  amends  this 
section  with  respect  to  the  Board's 
authority  to  amend  the  NASD  rules;  to 
amend  its  Certificate  of  Incorporation  or 
By-Laws,  the  NASD  will  continue  to  be 
required  to  obtain  membership 
approval.  To  reflect  this  distinction. 
Article  VII.  section  1(a)(1)  of  the  By- 
Laws  has  been  divided  into  two 
subsections.  Amended  section  1(a)(1) 
provides  that  amendments  to  the  By- 
Laws  require  membership  approval  and 
new  section  1(a)(2)  specifies  that  the 
Board  has  the  authority  to  adopt  and 
amend  Rules  of  Fair  Practice.  This  new 
section  also  provides  that  the  Board 


U5U.S.C.  78srbKl)(1988). 

i  17  CFR  240  19l>-4  (1993). 

JSecurities  Exchange  Act  Rf  lease  No.  32942 
(Sept.  22,  1993).  58  FR  50609  (Sept.  28.  1993). 

■•  lj»tter  from  Mir^e  L  Hoch.  Executive  Director, 
Securities  Tracers  Association  of  New  York,  to 
Jonathan  G.  Katr.  Secr8tar>'.  SEC  (Oct.  15, 1993) 
(•'STAN^'  Convneni  loiter"):  letter  from  Dennis 
Marion,  President  and  Chief  Executive  Officer, 
Sherwood  Secu.-ities,  to  Jonathan  G.  Katz.  Secretary, 
SEC  (Oct.  15. 1993!  ("Sherwood  Comment  Letter"): 
letter  from  David  E.  Rosendahl.  Chairman.  Federal 
Regulation  Comminee.  Secu-nties  Industry 
Association  ("SLA"),  and  Mark  T.  Commander, 
Chairman.  Self-Regulatory  and  Supervisory 
Practices  Commit'.ee.  SI.\.  to  Jonathan  Katz. 
Secretary,  SEC  (Nov.  4.  1993)  ("SLA  Comment 
Letter");  and  letter  from  KJenneth  S  Spirer,  General 
Counsel.  Private  Client  Group.  Merrill  Lynch,  to 
lonathan  G.  Katz.  Secretary.  SEC  (Oct.  25. 1993) 
("Merrill  Lynch  Comment  Letter"). 

»The  rule  change  was  approved  for  filing  with  the 
Commission  a'  a  meeting  of  the  NASD  Board  of 
Governors  ("Board")  en  November  13. 1992.  The 
change  was  submitted  to  a  vote  of  the  NASD 
membership  in  NA.SD  Notice  to  Members  93-15 
(Mar.  1993),  and  v«s  approved  by  the  membership, 
as  required  by  Article  XIl.  Section  1,  and  Article 
XVII,  Section  1  of  'he  NASD  By-Laws  by  a  vote  of 
1,683  in  favor,  478  opposed,  and  11  not  voting  out 
of  2.172  ballots  received. 


•  In  addition,  the  rule  change  converts  certain 
appendices  of  Rules  of  Fair  Practice  into  Rules  of 
Fair  Practice  themselves. 

'  Currently,  the  NASD  By-Laws  and  Rules  of  Fair 
Practice  require  Board  and  membership  approval  to 
amend  Rules  of  I-air  Practice  while  amendment  to 
other  NASD  rules  only  requires  Board  ap|-roval. 
Thus,  the  NASD  By-Laws  currently  pro'ide  that  the 
Board  may  adopt  Rules  of  Fair  Practice  for 
submission  to  NASD  members.  NASD  Manual,  By- 
Laws,  Art.  XIL  Sec.  1  (CCH)  1  1251  Certain  Rules 
of  Fair  Practice  adopted  by  the  Board  and  apprtn-ed 
by  the  membership,  however,  authorize  the  Board 
to  establish  rules,  regulations  and/or  procedures 
concerning  NASD  memtjers  without  recourse  to  the 
membership  for  approval.  NASD  Manual,  Rule  of 
Fair  Practice.  Art.  m.  Sees.  30(b)  (Margin  accounts), 
31  (Securities  "failed  to  receive"  and  "failed  to 
deliver").  32(b)  (Fidelity  bonds),  33(c)  (Options), 
34(c)  (Direct  participation  programs)  &  37 
(Operating  rules  for  ITS/CAES  and  C\ES),  (CCH) 
n  2180.  2181.  2182.  2183,  2191  li  2197. 

•See,  e.g.,  Amex.  Const..  Art.  C.  Sec.  2:  Chicago 
Stock  Exchange.  Const..  Art.  XI.  Sec.  2.  Midwest 
CIcaringCorp.By-Laws.  Art.  vn.  Sec.  1,  NYSE. 
Const.,  Art.  VTH.  Sec.  1. 

"Between  Board  meetings,  the  Executive 
Committee  has  authority  to  act  on  behalf  of  the 
Board  during  emergency  or  extraordinary  market 
conditions.  NASD  Manual.  By-Laws,  Art.  VII.  Sec 
3.  (CCH)I  1182A. 

'0 Letter  from  Suzanne  Rothwell.  Associate 
General  Counsel.  NASD,  to  Selwyn  Nolelovitz. 
Branch  Chief.  SEC  (Jan.  27.  1994). 
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may,  in  its  discretion,  still  choose  to 
submit  certain  rule  changes  or  additions 
to  Rules  of  Fair  Practice  to  the 
membership  for  consideration. 

Redesigned  section  1(a)(3)  (formerly 
section  1(a)(9))  generally  provides  broad 
authority  to  the  Board  to  exercise  the 
action  necessary  or  appropriate  to 
implement  the  provisions  of  the  Act. 
The  rule  change  deletes  from 
redesignated  section  1(a)(3)  language 
referencing  the  Government  Securities 
Act  of  1986  because  the  pertinent 
pro\Tsions  of  the  Government  Securities 
Act  of  1986  are  incorporated  in  the  Act, 
as  amended." 

Article  XII.  Section  1  of  the  By-Laws 
is  also  amended  to  delete  the  reference 
to  the  member  vote  procedure  for 
adoption  and  amendment  of  Rules  of 
Fair  Practice,  and  to  remove  references 
to  emergency/  rules.  Because  the  NASD 
may  now  amend  Rules  of  Fair  Practice 
without  membership  vote,  the 
procedures  for  member  vote  and 
references  to  emergency  rules  are  no 
longer. 

B.  Amendments  to  Rules  of  Fair  Practice 

Currently,  the  text  of  Rules  of  Fair 
Practice.  Article  ID.  Sections  30  through 
34  contain  general  Rules  of  Fair  Practice 
and  set  forth  the  procedures  for 
adopting  the  specific  requirements 
underlying  these  general  rules,  which 
procedures  include  that  the  Board  may 
adopt  or  amend  these  rules  without 
recourse  to  the  membership. '3  The 
specific  requirements  underlying  these 
general  rules  appear  in  appendices  to 
each  of  these  rules,  which  include  a 
reiteration  of  the  general  rule.  As  noted 
above,  the  rule  change  amends  Article 
V7I  of  the  By-Laws  to  provide  the  Board 
authorization  to  and  the  procedure  for 
amending  all  Rules  of  Fair  Practice 
without  recourse  to  the  membership. 
Accordingly,  the  rule  change  deletes  the 
text  of  Sections  30  through  34,  which 
are  now  superfluous,  and  converts  the 
substantive  provisions  found  in  the 
appendices  to  each  of  these  rules  into 
their  respective  sections.  To  conform 
the  former  appendices  to  the  format  of 
Rules  of  Fair  Practice,  the  appropriate 
numbering,  lettering  and  cross 
referencing,  changes  have  been  made.n 


"  T.'ie  ruie  chenge  also  amends  redesignated 
sections  1(a)  151,  (6)  and  (8)  (formerly  sections  1(a) 
(3),  (4)  and  (6)]  because  the  language  in  these 
sections  specifying  that  no  member  vote  is  needed 
is  now  superfluous.  In  addition,  redesignated 
sections  l|a)  (9)  and  (10)  (fo.-merly  sections  1(a)  (7) 
and  (8))  have  been  amended  stylistically,  with  no 
substantive  implications. 

u.NJASD  Manual,  Rule  of  Fair  Practice.  Art.  in. 
Sees.  30(b).  31.  32(bl,  33(c).  34(c)  A  37.  (CCH)  ^1 
:i80.  2181.  2182,  2183,  2191  A  2197. 

"The  numbering  convention  for  former 
Appendix  A,  however,  is  not  changed  at  this  lime 


Finally,  the  rule  change  deletes  Rules 
of  Fair  Practice,  Section  37,  which 
provided  the  Board  authority  to  adopt 
and  amend  CAES  Operating  Rules  and 
rrS/CAES  Operating  Rules  vdthout 
seeking  membership  approval.  As 
amended,  redesignated  Sections  1(a)  (3), 
(8)  and  (9)  (formerly  sections  1(a)  (9),  (6) 
and  (7))  generally  provide  the  Board 
authority  to  adopt  rules  and  operate 
systems  such  as  CAES  and  ITS/CAES 
without  membership  approval;  thus, 
section  37  is  unnecessary. 

in.  Comment  Letters 

The  Commission  received  four 
comment  letters  opposing  the  rule 
change.  Commentators  noted,  among 
other  things,  that  it  violated  the 
traditionally  democratic  process  of  the 
NASD  i<  and  is  unnecessary  given  the 
Board's  authority  to  adopt  rules  in  the 
event  of  an  emergency. "  One 
commenter  opposed  the  NASD's  rule 
change  because  it  believed  that  member 
vote  provides  a  mechanism  for  NASD 
members  to  give  careful  consideration  to 
rule  changes.'*  hi  addition,  this 
commenter  argued  that  the  NASD 
should  estabUsh  a  uniform  comment 
period  for  all  rule  changes. 

In  response,  the  NASD  noted  that  its 
members  have  access  to  the  NASD's 
rulemaking  process  through  means 
other  than  membership  vote.'''  In 
particular,  the  NASD  noted,  members 
participate  in  this  process  through  their 
representatives  on  Standing  and  District 
committees  and  through  the  election  of 
a  Board  member  from  their  district.  In 
addition,  the  NASD  noted,  the  Board 
has  reserved  the  option  of  submitting  to 
its  members  for  consideration  proposed 
changes  to  Rules  of  Fair  Practice. 
Moreover,  the  NASD  reiterated  its 
representation  that  it  will  continue  to 
notify  its  members  of  proposed  rule 
changes  through  regular  publication  of 
Notice  to  Members  and  periodic 
siunmaries  of  Board  meetings  and  noted 
that  it  will  still  respond  to  member 
comments. 

IV.  Discussion 

The  Commission  believes  that  the 
NASD's  rule  change  is  consistent  with 


because,  as  explained  in  SR-N.'\SD-92-35.  the 
NASD's  new  margin  rule  is  based  on  rules  of  the 
NYSE  and,  for  purposes  of  comparison,  the  .NASD 
considers  using  the  same  numbering  .scheme  for  the 
NASD's  and  NYSE  s  rules  useful.  See  Securities 
Exchange  Act  Release  No.  31918  (Feb.  24.  1993),  58 
FR  12286  (Mar.  3. 1993)  (order  approving  File  No. 
SR-NASD-92-35). 

"ST ANY  and  Sherwood  Comment  Letters. 

"  STANY  and  SIA  Comment  Letters. 

"Merrill  Lynch  Comment  Letter. 

I''  Letter  from  T.  Grant  Gallery.  Vice  President  and 
Genera)  Counsel,  NASD,  to  Selwrn  Nolelovitz, 
Branch  Chief.  SEC  (Nov.  29,  1993). 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  therefore, 
has  determined  to  approve  the  rule 
change.  Specifically,  the  Commission 
believes  that  the  rule  change  is 
consistent  with  the  provisions  of 
sections  15A(b)(4)  and  (6)  of  the  Act.'* 
These  sections  require,  in  part,  that  the 
NASD's  rules  assure  fair  representation 
in  the  selection  of  its  directors  and  the 
administration  of  its  affairs  and  be 
designed  to  foster  cooperation  and 
coordination  of  securities  transactions, 
to  remove  impediments  to  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest. 

By  eliminating  the  need  for  member 
vote  prior  to  amending  certain  of  the 
Rules  of  Fair  Practice,  the  rule  change 
simplifies  the  NASD's  ability  to  amend 
its  rules.  With  the  change,  the  NASD's 
procedures  for  amending  its  rules  will 
be  consistent  with  those  of  other  SROs 
in  the  securities  industry,  which  do  not 
require  member  vote  for  rule  changes. 
According  to  the  NASD,  the  change  will 
not  only  reduce  delays  in  making  rule 
changes  effective,  but  will  also  result  in 
administrative  cost  savings.  A  member 
vote  will,  however,  continue  to  be 
required  for  amendments  to  the  NASD's 
By-Laws.  Further,  the  Board  has 
sf>ecifically  provided  that  it  may  seek  a 
member  vote  on  any  rule  change  if  it 
considers  such  a  vote  appropriate. 

The  ruie  change  does  not  alter  the 
substance  of  the  NASD's  Rules  of  Fair 
Practice  Rather,  it  simpUfies  the 
NASD's  abihty  to  amend  its  rules  by 
eliminating  the  requirement  for  member 
vote.  Nonetheless,  mechanisms  for 
members  to  participate  in  the 
formulation  of  and  comment  on  NASD 
proposed  rule  changes  remain.  As  noted 
above,  members  uill  continue  to  be  able 
to  participate  in  this  process  through  the 
election  of  a  Board  member  from  their 
district  and  through  representation  on 
more  than  twenty  Standing  and  District 
committees. '9  Each  Standing  committee 
consists  of  at  least  one  Board  member 
and  of  members  from  across  the  country 
with  expertise  in  the  committee's 
business.  Ln  addition,  section  19(b)  of 
the  Act  provides  NASD  members  the 
mechanism  to  comment  in  writing 
directly  to  the  Commission  on  all  NASD 
rule  changes. 20 

To  facihtate  access  to  its  committees, 
in  addition  to  publishing  the  names  and 
titles  of  all  its  officers,  the  NASD 
provides  in  the  front  of  its  manual  a  list 


I"  1 5  use  78o-3fb)(4)  and  (6). 

I'NASD  Manual,  Bv-Laws.  Sec.  4(a),  (CCH) 
1 1183;  Bv-Uws,  Art.'lH.,  Sees.  1-12.  (CCH) 
11 1191-1202;  By-Laws,  Art.  XI,  Sees.  1-4,  (CCHI 
111241-44. 

» 15 use.  78s(b)(;). 
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of  its  committees  and  the  names  of  the 
committee  members.  Each  committee 
has  a  mission  statement  which  provides 
it  authority  to  make  recommendations 
to  the  Board  concerning  specific  areas  of 
concentration.  When  the  jurisdiction  for 
an  issue  overlaps,  ail  the  relevant 
committees  are  presented  an 
opportunity  to  provide  input  before  a 
final  recommendation  is  presented  to 
the  Board. 

The  NASD's  airrent  process  of 
electing  Board  members  and  selecting 
committee  members  provides  fair 
representation  of  local,  regional  and 
national  firms  on  the  Board  and  on 
committees.  To  pro^^de  greater 
representation  to  each  board  member,  in 
1990,  the  NASD  decreased  the  size  of 
the  Board.^i  Finally,  the  Commission 
notes  that  an  o%'ervvhelming  majority 
(77%)  of  the  members  voting  on  the 
NASD's  proposal  voted  to  approve  the 
rule  change. 

Recognizing  that  some  rule  changes 
will  engender  more  debate  than  others, 
the  Board  has  reserved  the  option  of 
submitting  to  its  members  for 
consideration  proposed  changes  to 
Rules  of  Fair  Practice.  Furthermore,  the 
NASD  has  reiterated  its  representation 
that  it  will  continue  to  notify  its 
members  of  proposed  rule  changes 
through  regular  publication  of  Notice  to 
Members  and  periodic  summaries  of 
Board  meetings. 

Section  15A(b)(4)  requires  the  NASD  s 
rules  assure  fair  representation  of  its 
members  in  the  selection  of  its  directors 
and  administratior  of  its  affairs.  This 
can  be  accomplished  in  several  ways, 
not  just  by  requiring  member  votes  on 
specific  rules.  Accordingly,  the 
Commission  encourages  the  NASD  not 
to  underestimate  the  benefits  derived 
from  membership  comment.  In  the 
Commission's  experience,  this  provides 
members  the  opportunity  to  review 
proposals  carefully,  and  often  members 
provide  useful  comments  which  may 
lead  to  changes  in  the  proposal. 22 
Committee  members,  therefore,  should 
be  encouraged  to  obtain  the  views  of  all 
interested  members  and  committee 
chairm.an  should  be  rem.inded  of  the 
NASD's  obligation  to  pro\'ide  fair 
representation  to  a  cross-section  of 
members  pursuant  to  section  15A(b)(4) 
of  the  Act. 


V.  Conclusjoo 

For  the  reasons  stated  above,  the 
Commission  beUeves  the  rule  change  is 
consistent  with  the  Act  and.  therefore, 
has  determined  to  approve  it.  The  rule 
change  will  provide  the  NASD  greater 
flexibility  to  amend  its  rules.  This  will 
enable  the  NASD  to  respond  quickly  to 
the  needs  of  its  members  and  to  protect 
investors  and  the  public  interest  in  this 
era  of  rapidly  changing  market 
conditions. 

The  Comjnission  does  not  believe  that 
the  rule  change  will  resuU  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the  rule 
change  SR-NA5D-93-48  be,  and  hereby 
is,  approved. 

For  the  Cofr.mission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  2' 

Margar«<  H.  McFarUnd. 
Deputy  Secretary' 

IFR  Doc.  94-5920  Filed  3-14-94;  8:45  ami 
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;i  Securities  Excha.nge  Act  Release  No.  28406 
(Sept.  4.  19^0).  55  FR  3T782  (Sept.  13. 1990 1. 

22 See.  e.g..  SR-NASD-91-3  (amendnient  to 
Section  34.  Append;*  F.  Rules  of  Fair  Practice  to 
limit  (r.e:r-oe:  pa.-.icipation  in  unfair  roll-up 
transactions).  SR-NASD-92-46  (amendment  to 
Schedule  E.  Schedule  to  the  By-Laws  concerning 
conflicts  of  interest). 


RULES  OF  FAIR  PRACTICE 

THE  CORPORATE  FINANCING  RULE 

Underwriting  Terms  and  Arrangements 

Sec.  44. 

(b)  Filing  Requirements. 
•        •        •        •        • 

(6)  Information  Required  to  be  Filed. 
«        •        *        •        • 

(G)  a  detailed  explanation  and  any 
documents  related  to  the  modification 
of  any  item  of  undenMiting 
compensation  subsequent  to  the  re\iew 
and  approval  of  such  compensation  by 
the  NASD. 

(10)  Filing  Fees. 

(B)  Amendments  to  the  initially  filed 
documents  which  increase  the  number 
of  securities  being  offered  shall  be 
accompanied  by  an  additional  amount 
of  filing  fee  equal  to  .01%  of  the  per 
share  offering  price  of  the  new  or 
additional  securities,  multiplied  by  the 
number  of  new  or  additional  securities 
being  offered  [increase  in  the  amended 
gross  dollar  amount  of  the  offering),  not 
to  exceed  $30,500  when  aggregated  with 
all  fees  previously  paid. 


[Release  No.  34-33725;  File  No.  SR-NASD- 

94-12]  ,         ,         ,         .         - 

Self-Reguiatcry  Organizations;  Notice  SCEDULES  TO  THE  BY-LAWS 

of  Filing  and  Oder  Granting  SCHEDULE  A 

Accelerated  Approval  of  Proposed  ,,       r     ■- ,       ^      .«. 

Rule  Change  by  National  Association  Sec.  6.  Fees  for  F.lmg  Documents 

of^urities  cLiers.  Inc.  Relating  to  Puf^^^  to  the  Corporate  Financing 

Article  in,  Sectton  44  of  ttie  Rules  of  "^"'^ 

Fair  Practice  and  Schedules  A  and  E  to  *        •        •        •        * 
the  NASD  By-Laws  (b)  Amendments  to  the  initially  filed 

documents  which  increase  the  number 

March  7. 19<54  ^f  securities  being  offered  shall  be 

Pursuant  to  section  19(b)(1)  of  the  accompanied  by  an  additional  amount 

Securities  Exchange  Act  of  1934  ^f  jjjjj^g  fgg  gqu^j  ^q  oi%  of  the  per 

("Act").  15  use.  78s(b)(l),  notice  is  share  offering  pnce  of  the  new  or 

hereby  given  that  on  February  28, 1994,  additional  securities,  multiplied  by  the 

the  National  Association  of  Securities  number  of  new  or  additional  securities 

Dealers,  Inc.  ("NASD"  or  "Association")  ^^j^^  offered  [increase  in  the  amended 

filed  with  the  Securities  and  Exchange  ^^^^^  dollar  amount  of  the  offering],  not 

Commission  ("SEC"  or  "Commission")  j^  exceed  $30,500  when  aggregated  with 

the  proposed  rule  change  as  described  ^jj  j^g^  previously  paid, 

in  Items  I  and  II  below,  which  Items  ,        .        .        ^        • 
have  been  prepared  by  the  NASD.  By 

this  Release,  the  Commission:  (i)  SCHEDULE  E 

Solicits  comments  on  the  proposed  rule  ^jsj^ibution  of  Securities  of  Members 

change  fi^m  interested  persons,  and  (ii)  ^^^  Affiliates 
approves  the  proposed  rule  change  on  ... 

an  accelerated  basis. 

I.  Self-Regu!ator>-  Organization's  Sec.  3.  Participation  in  Distribution  of 

Statement  of  the  Terms  of  Substance  of  Securities  of  Member  or  Affiliate 

the  Proposed  Rule  Change  ..... 

Below  is  the  text  of  the  proposed  rule  (c)  If  a  member  proposes  to 

change.  Proposed  new  language  is  in  underwrite,  participate  as  a  member  of 

italics:  proposed  deletions  are  in  the  underwriUng  syndicate  or  selbng 

brackets  •  group,  or  otherwise  assist  in  the 

distribution  of  a  public  offering  of  its    . 

2M7CFR-'oo  30-3{aKi2l-  °^^  °^  ^"  affiliate's  securities  subject  to 
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this  section  [without  limitation  as  to  the 
amount  of  securities  to  be  distributed  by 
the  member),  one  or  more  of  the 
following  three  criteria  shall  be 

met.   *   *   • 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  The  NASD  has 
prepared  summiaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Filing  Requirements 

The  filing  requirements  of  Subsection 
(b)  to  Article  111,  Section  44  of  the  Rules 
of  Fair  Practice  ("Corporate  Financing 
Rule")'  require  submitting  to  the 
Corporate  Financing  Department  for 
review  each  pre-effective  and  post- 
effective  amendment  to  the  registration 
statement  and  any  other  amended 
document  previously  filed,  marked  to 
show  changes.  The  final  registration 
statement  declared  effective  by  the 
Securities  and  Exchange  Commission  or 
an  equivalent  final  offering  document 
must  also  be  filed.  The  required  filings 
allow  the  Corporate  Financing 
Department  to  review  what  effect,  if 
any,  such  changes  have  on  the  fairness 
and  reasonableness  of  the  underwriting 
compensation  and  arrangements. 
Additionally,  the  Corporate  Financing 
Department's  "no  objections"  letter 
restates  the  requirement  to  file 
amendnit?Pts  and  the  final  prospectus 
and  indicates  that  modification  of  the 
terms  and  arrangements  of  the  offering 
may  result  in  a  change  in  the 
Department's  fairness  opinion. 

The  Corporate  Financing  Department 
is  aware  that  certain  items  or 
underwriting  compensation  received  by 
underwriters  and  related  persons  in 
connection  with  the  distribution  of  a 
public  offering,  and  approved  by  the 
Department,  are  sometimes  modified 
subsequent  to  the  effectiveness  of  the 
offering.  Such  modifications  include,  for 
example,  payments  to  an  underwTiter 


for  the  buyout  or  waiver  of  a  right  of 
first  refusal,  adjustments  to  the  exercise 
price  (usually  downward)^  or  to  the 
term  of  the  underwriter's  warrants 
(usually  lengthening),  payments  under 
financial  consulting  contracts,  and  other 
negotiated  changes  in  connection  with 
additional  services  sometimes  provided 
by  the  underwTiter  to  the  issuer.  The 
NASD  is  concerned  that  modifications 
to  items  of  underwriting  compensation, 
particularly  if  such  modifications  occur 
after  the  effectiveness  of  the  offering, 
might  not  be  disclosed  in  amendments 
or  other  documents  and  may  not  com,e 
to  the  attention  of  the  Corporate 
Financing  Department.  Such 
modifications  to  compensation  may  be 
found  to  be  unfair  or  uiureasonable  in 
Ught  of  the  approved  compensation  and 
arrangements  of  the  public  offering  and 
the  applicable  compensation  guidehnes 
for  such  offering.  The  proposed  rule 
change  would  add  new  subsection  (G)  to 
subsection  (b)(6)  to  section  44  to  the 
Rules  of  Fair  Practice  to  clari^y  the 
requirement  that  the  Corporate 
Financing  Department  be  notified  in 
detail  of  any  change  in,  or  modification 
of,  any  item  of  underwriting 
compensation  approved  by  the 
Department. 

Filing  Fees 

Subsection  (b)(10)  to  the  Corporate 
Financing  Rule  and  Section  6  of 
Schedule  A  to  the  NASD  By-Laws 
("Schedule  A")  3  require  a  filing  fee  for 
the  Corporate  Financing  Department's 
review  of  underwriting  terms  and 
arrangements.  Offerings  filed  with  the 
Department  are  charged  a  fee  equal  to 
$500  plus  .01%  of  the  gross  dollar 
amount  of  the  offering,  not  to  exceed  a 
fee  of  $30,500.  The  "gross  dollar  amount 
of  the  offering"  is  the  public  offering 
price  of  all  securities  offered  to  the 
public  plus  securities  included  in  any 
overallotment  option,  the  registration 
price  of  securities  to  be  paid  to  the 
underwriter  and  related  persons,  and 
the  registration  price  of  any  securities 
underlying  other  securities.  Subsection 
(b)(10)(B)  to  the  Corporate  Financing 
Rule  and  Subsection  6(b)  to  Schedule  A 
contain  identical  language  stating  that 
when  the  number  of  securities  being 
registered  is  modified  by  an  amendment 
to  the  initially  filed  documents,  an 
additional  amount  of  filing  fee  may  also 
be  required.  The  Corporate  Financing 
Department  has  always  calculated  such 
additional  filing  fees  by  multiplying  the 
number  of  new  or  additional  securities 


being  registered  by  the  proposed  public 
offering  price,  consistent  with  Rule  457 
under  the  Securities  Act  of  1933,  which 
sets  forth  the  method  of  calculating  SEC 
filing  fees.* 

Questions  have  arisen  regarding  the 
calculation  of  any  additional  filing  fee 
where  the  number  of  securities  being 
offered  is  increased  by  an  amendment. 
The  language  of  the  Corporate  Financing 
Rule  and  Schedule  A  did  not 
contemplate  an  amendment  where  the 
number  of  securities  is  increased  and 
the  proposed  public  offering  price  is 
decreased,  resulting  in  no  change  in  the 
gross  dollar  amount  of  the  offering. 
Thus,  the  proper  calculation  of  an 
additional  filing  fee  could  be  unclear 
where,  for  example,  a  one  million  share 
offering  at  $10.00  per  share  is  amended 
to  a  two  million  share  offering  at  $5.00 
per  share.  In  such  a  situation,  the 
existing  nile  language  could  be 
interpreted  to  call  for  no  additional  fee 
since  the  gross  dollar  amount  of  the 
offering  is  unchanged.  The  actual 
practice,  however,  is  that  an  additional 
fee  is  assessed  based  on  the  additional 
one  million  shares  multiplied  by  the 
new  price  of  $5.00. 

The  NASD  has  determined  that  it  is 
important  to  conform  the  language  of 
the  Corporate  Financing  Rule  and 
Schedule  A  to  SEC  Rule  457  to  clarify 
the  calculation  of  fees  for  securities 
which  have  been  added  by  amendment 
to  the  amount  of  securities  being  offered 
in  the  initial  filing  documents.  The 
proposed  rule  change  amends 
subsection  (b)(10)(B)  to  section  44  to 
Article  III  of  the  Rules  of  Fair  Practice 
and  subsection  (b)  to  section  6  of 
Schedule  A  to  clarify  that  the 
calculation  of  the  additional  fee 
required  as  a  result  of  additional 
securities  being  offered  pursuant  to  an 
amendment  to  the  initially  filed 
docum.ents  shall  be  equal  to  .01%  of  the 
result  of  the  number  of  new  shares  being 
offered  multiplied  by  the  offering  price 
of  the  new  shares. 

Schedule  E  to  the  By-Laws 

Subsection  3(c)  to  Schedule  E  to  the 
NASD  By-Laws  states  that  if  a  member 
proposes  to  underwrite,  participate  as  a 
member  of  the  underwriting  syndicate 
or  selling  group,  or  otherwise  assist  in 
the  distribution  of  a  public  offering  of 
securities  of  members  or  affiliates 
"without  limitation  as  to  the  amount  of 


'  .N.\SD  Manual.  (CCH)  1 2200D. 


'But  see  Securities  Exchange  Ad  Release  No. 
33119  (October  29.  1993),  58  FR  65084  (November 
5,  1993). 

'  NASD  Manual,  (CCH)  1 1 757. 


<  SEC  Rule  457(a)  states,  in  part,  "If  the  number 
of  shares  or  other  units  of  securities,  or  'he 
principal  amount  of  debt  securities  to  be  offered  is 
increased  by  an  amendment  filed  prior  to  the 
effective  date  of  the  registration  statement,  an 
additional  filing  fee,  computed  on  the  basis  of  the 
offering  price  of  the  additional  securities,  shall  be 
paid."  17  CFR  230.457. 
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securities  to  be  distributed  by  the 
member,"  then  one  of  three  conditions 
must  be  met.  The  conditions  are  that:  (1) 
A  qualified  independent  underwriter 
must  be  engaged  to  establish  the  price 
and  participate  in  the  preparation  of  the 
registration  statement  and  the 
prospectus;  or  (2)  the  offering  is  of  a 
class  of  equity  securities  for  which  a 
bona  fide  independent  market  exists;  or 
(3)  the  offering  is  of  a  class  of  securities 
which  is  rated  as  investment  grade  by 
Moody's.  Standard  &  Poor's  or  some 
other  acceptable  rating  service. 

The  phrase  "without  limitation  as  to 
the  amount  of  securities  to  be 
distributed  by  the  member"  is  a 
canyover  from  an  early  provision  of 
Schedule  E.  eUminated  in  1988.5  that 
restricted  a  member's  participation  in 
the  syndicate  or  selling  group  to  an 
am.ount  not  exceeding  10%  of  the  dollar 
amount  of  an  offering  underwTitten  on 
a  firm  commitment  basis  and  managed 
by  a  qualified  independent  underwriter. 
At  the  time  the  restriction  on 
participation  was  operable,  two 
qualified  independent  underwTiters 
were  required  by  Schedule  E.  If  the 
member's  participation  was  limited  to 
10%  or  less,  only  one  qualified 
independent  underwriter  was  required. 
The  removal  of  the  restrictive  provision 
renders  the  quoted  phrase  superfluous. 
The  proposed  rule  change  amends 
subsection  (c)  to  section  3  of  Schedule 
E  to  remove  that  part  of  the  subsection 
which  is  superfluous  and  no  longer 
operable. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act.6  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members,  and  is 
also  consistent  with  the  provisions  of 
section  15A(b)(6)  of  the  Act.  which 
require  that  the  rules  of  the  Association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts,  promote  just  and 
equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest, 
in  that  the  proposed  rule  change 
clarifies  the  correct  calculation  of  a 
filing  fee  on  members,  clarifies  the 
requirement  of  members  to  provide 
detailed  documentation  related  to  the 
modification  of  underwTiting 
compensation  subsequent  to  the  review 
and  approval  of  such  compensation  by 
the  NASD  and.  finally,  clarifies  that 
when  members  issue,  or  participate  in 
the  distribution  of,  any  amount  of  their 
own  securities  or  securities  of  an 


'  Securities  Exchange  Act  Release  No.  25525 
(March  29,  19«8).  53FR  11156  (April  5. 1988). 
« 15  U.S.C  780-3. 


affiliate,  they  must  satisfy  one  of  three 
options  under  subsection  3(c)  to 
Schedule  E  to  the  NASD  By-Laws. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Buriden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular,  sections  15Afb)  (5)  and  (6)  of 
the  Act.  The  Commission  believes  that 
the  rule  change,  which  clarifies  the 
requirement  that  members  provide 
detailed  documentation  concerning 
modifications  in  underwriting 
compensation  subsequent  to  the  review 
and  approval  of  such  compensation  by 
the  NASD,  promotes  just  and  equitable 
principles  of  trade  and  protects 
investors  and  the  public  interest  by 
ensuring  compliance  with  the  NASD's 
Corporate  Financing  Rule  in  terms  of 
fair  and  reasonable  underwriting  terms 
and  arrangements.  In  addition,  the 
Conunission  believes  that  the  rule 
change  protects  investors  and  the  public 
interest  by  clarif>'ing  the  correct 
calculation  of  filing  fees  for  the  NASD's 
review  of  underwriting  arrangements, 
and  by  clarifying  members'  obligations 
under  subsection  3(c)  of  Schedule  E  to 
the  NASD  By-Laws. 

The  Comjnission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  of  the 
proposal  in  tne  Federal  Register.  As 
indicated  above,  the  Commission 
recognizes  that  the  rule  change  clarifies 
members'  obligations  imder  Schedules 
A  and  E  to  the  NASD  By-Laws,  and 
under  the  NASD's  Corporate  Financing 
Rule.  The  Commission  believes  that 
accelerated  approval  will  avoid 
unnecessary  delay  in  effectiveness  of 
the  rule  change. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Seoirities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  v^ith  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  5.  1994. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  SR-NASI>-94-12 
be.  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200  30-3{a)(12). 
Margaret  H.  McFarlard, 
Deputy  Secretary. 
(FR  Doc.  94-5930  Filed  3-14-94;  8  45  ami 
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[Release  No.  J4-33736;  File  No.  SR-PHLX- 
93-27] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Floor 
Procedure  Advice  F-6,  Material 
Changes  to  Terms  of  a  Matched  Trade 


March  8. 1994. 


On  July  23.  1993,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19fb)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),!  and 
Rule  19b  4  thereunder, 2  a  proposed  rule 
change  to  amend  Floor  Procedure 
Advice  ("Advice")  F-5,  "Material 
Changes  to  Terms  of  a  Matched  Trade," 
to  designate  the  Advice's  current 
language  as  paragraph  (a) '  and  to  add 


>  15  U.S.C.  78s(b)(l)  (1988). 

1 17  CFR  240  196-4(1993). 

'Specifically,  paragraph  (a)  requires  that  all 
correction  sheet  submissions  which  change  material 
terms  of  a  transaction  (security,  price,  volume, 
series,  class  ar.d  customer  to  firm  participation)  be 
signed  by  all  of  the  parties  to  the  transaction  and 

ContinuMi 
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paragr^pa  (bj.  which  will  require  any 
person  signing  a  correction  sheet  to  use 
due  dihgence  lo  coniinn  the  correction 
before  signmg  the  correction  sheet, 
incIudLng  checking  the  appropriate  floor 
tickets  or  computerized  report  r'run") 
in  any  esse  where  a  sizeable  error  may 
resuli  if  appropriate  corrective  action  is 
not  taken.  The  proposed  rule  change 
was  noticed  for  comment  in  Securities 
Lxchar.ge  Act  Release  No.  32894 
(September  1 4. 1993).  53  FR  49078.«  No 
comments  wer?  rt»ceiv3d  on  the 
proposed  ruie  change. 

Currer.uy,  Adv^e  F-5  pro\  'oes  that 
all  correction  sheet  sL.bmis$ions  which 
change  material  terms  of  a  transaction 
(security,  price,  volime,  series,  class 
and  custoixer  to  f;rm  participa'ion) 
must  be  signed  by  ali  parties  to  the 
transaction  and  bv  a  represent ?.tiv«  of 
the  specialist  unit.  If  one  of  the  parties 
to  the  transaction  is  not  present  at  the 
time  Uxn  matter  is  bei.ng  resolved,  the 
signature  of  one  of  the  Exchange's 
Surveillance  staff  is  required  to 
acknowledge  the  con;ra  side  s  absence. 
The  Ad',  ice  states  that  the  signature  of 
the  Survci  Uance  staff  member  dfjes  not 
relieve  any  party  to  the  trade  i.-om 
habilitv  ia  connection  with  tHe  change. 

The  f'HLX  proposes  to  amend  Advice 
F-5  to  ei.-.phasize  t.lat  correction  sheets 


by  a  rHprpsenrativB  of  the  specialist  urat.  Fn 
addition,  par.^graph  la)  .itaies  that  if  ar.e  of  the 
panias  to  I  fie  irsnsaction  -S  rujl  present  when  th« 
matter  is  bemg  resolved,  then  a  merr.Oor  of  the 
Exchange  s  Sur%»*!.anc»  staff  mus*  sign  the 
correction  sheet  lo  acw.ow ledge  the  cor.:ra  aide's 
absence. 

•On  Febrjary  2,  1994.  th»  PHL)(  sabniineH  s 
tetter  denning  a  "iizeabie  ecror."  SpeciFwiailv,  th» 
PHLX  vjwws  a  sizeable  error  in  ec-.iiry  or  inda» 
options,  where  'he  «-.  ersge  tyade  size  s 
epproxiOLatflty  lO cxjorrarts.  aa  an  «~or  of  Sl.OOO  or 
noro.  For  fcx-?i^  curreocv  options,  where  tJ»e 
a'/er8ge  trade  t\za  ia  app,-ax;.-naleiy  80  corUracis,  the 
PHUf  v<*w»  an  error  of  S3.iXK}  or  rr.ore  <>'  a 
"sizeable  error."  See  Letter  from  Geraid  D. 
O'Con.oell,  Vice  President.  Market  Surveillance. 
PHUt,  to  Sharon  Lawson,  .^ss;stanl  Director, 
Division  of  Market  RegLiation  ("Divisi^jn"). 
Comreifision.  damd  FeOruarw  2,  1994  pFebrua.-)  2 
Letter'l  ia  its  Ffthrjary  2  Len?r  t.Vi  PHLX  also 
amended  the  title  of  Advice  F-5  to  "MaSenal 
Qiange<  to  Tarms  of  a  Me'ched  T.-ade"  "atber  t.'-.an 
"Materiei  Ctiar.ges  to  Term*  of  a  Cisared  Trade." 
Subsequen'iy.  the  PHU(  subnirted  a  iettw 
iacorporatini;  its  defujition  of"»izeaijie  error"  L-ilo 
the  text  of  AJvic*  F-6.  See  Letter  from  GeraJd  D 
CrCoP.r«il.  Vice  President,  .Market  SurveuiancB. 
PKLX,  W  Sharon  Lawson,  Ass.slanf  Director. 
Division.  Ccx/rwiion.  dated  FeOrjanr  28.  iVH 
("FBhruarj  2»  Lefter").  In  tts  FebrMry  28  Letter  tie 
PHLX  aiso  .-icted  t.hat  Lie  amouQU  sipBciSed  as 
const fjfing  a  "sizeable  error"  are  jiuidelines  and 
that  the  cl.xt,m«?anco»  surrorjnchnga  correcrion 
must  be  cooaidered.  la  adctirioo.  la  its  Peonairy  2a 
t-erter  tae  PH!_X  deleted  language  indicati.igthaf 
the  correction  coniTrmalion  requirement  wouki 
apply  only  where  the  por.soa  "has  reason  to 
believe"  that  a  sizeable  error  will  result  without 
appropriate  correaive  action.  Instead,  at  noted 
above,  the  ctjrrecion  conSmarion  requi.'emerK 
applieeatanyti.Tie  wh«n8  5)zeeb%eiT->r«  may 
rtfsuh  ir»  rba  absence  of  appropriate  correcri  ve 


should  not  be  signed  absent  the  use  of 
due  diligence  to  confirm  the  correct 
terms  of  the  trade.  SpeciScaJly,  the 
Exchange  proposes  to  amend  Advice  F- 
5  to  add  paragraph  fb),  which  would 
require  that  a  person  signing  a 
correc-tion  sheet  use  due  diligence  lo 
confirm  the  correction  by  checking  the 
appropriate  floor  tickets  or  the 
Exchange- provided  computer  "mn.* 
Recoguizing  that  certain  corrections  are 
so  minor  that  a  fine  piirsuant  to 
proposed  paragraph  fb)  would  not  be 
warranted,  th«  Exchange  proposes  ^o 
limit  the  imposition  of  a  fine  under 
proposed  paragraph  fb)  to  situations 
where  the  person  signing  the  cc^rrectian 
sheet  has  reason  to  believe  that  a 
sizeable  error  ^  may  result  if  the  terr;is  of 
the  correction  sheet  are  not  confirmed. 

The  proposed  rule  change  will  apply 
to  all  options  traded  on  the  PHLX.«  The 
Elxchange  plans  to  mcrease  the  fine 
imposed  for  violations  of  paraerspb  (a) 
from  $50.00  U)  $100  00.'  The  PHLX 
states  that  the  proposed  increase  is 
designed  to  impose  a  more  realistic  firw 
in  view  of  the  violation;  the  PHLX  notes 
that  the  current  $5000  fine  has  be«>n  in 
place  since  1986.  In  addition,  the  PHLX 
proposes  to  add  the  following  Sne 
schedule  for  violations  of  proposed 
paragraph  (b):  $250.00  for  the  first 
occurrence;  $500.00  for  the  secorJ 
occurrence;  and  a  sanction  discretior.ft.-y 
with  the  Exchange's  Business  Conduct 
Committee  ("BCC")  for  the  third  and 
subsequent  occurances. 

The  PHLX  proposes  to  include 
proposed  paragraph  (b).  as  well  as 
paragraph  (aj.  as  amended,  in  the 
Exchange's  minor  rule  violation 
enforcement  and  reporting  plan  C'minor 
rule  plan"V8  In  addition.  Sie  PHLX 
proposes  to  place  Advice  F-5  on  a 
three-year  rolling  cycle  for  the 
imposition  of  fines,  so  that  repeal 
violations  during  the  same  three- year 
period  would  resuh  in  escalating  {jnes.** 


'See  February  2,  U'ttsrand  Febrja.-y  iS  Lp-.'.n, 
supra  note  3,  for  t.he  PHLX's  definition  ofa 
"sizeable  error." 

"Telephone  coorersatjon  berwpf  •.  c,;.:h 
HBllahan.  Aitorney.  Market  Sunei..dr.ce.  PHLX. 
and  Yvonne  Fraticelli.  Staff  Attorney,  Options 
Branch.  Dt'.%sJon  of  Marknr  Regulation. 
Cocimissior..  on  Auguff  4,  1993. 

'See  nou  3.  rupta,  for  a  desdipiion  of  p«.-ag7aph 
lal. 

•The  Excha.-!ge's  nunor  ruW  pji.i  is 
adnnnistratered  pursuant  lo  PHLX  R-ie  970,  "r  ickw 
P.*oce<hire  Advices;  Vioiations.  Pe-,8.*ries.  8.Td 
Procedurei." 

»ln  Novetnfaer  1993.  the  CotnmisnioaapprTv^da 
PHLX  proposal  to  place  nine  Advicee  on  a  three- 
year  rolling  cycie  for  the  imposition  of  f..-es.  See 
Securities  Exchange  Act  Rijleaaa  Na  33130 
(November  2.  1993).  56  FR  59602  (order  appro,  .^-.g 
File  No.  SH-PHU(-«3-2d).  Currenthr.  nyjst  "nes 
accrue  under  the  Eachange's  minor  r..*  pi«n  or.  a 
one- year  rolling  cakodar  besia.  so  tha«  a  second 
violation  of  the  sane  provision  wit.hin  ow>  year  is 


The  PHLX  believes  that  the  proposed 
amendments  to  Advice  F-5  should 
provide  an  incsntiv©  to  improve  tb'a 
handling  cf  corrections  to  e.xecuted 
transactions  by  increasing  the  fee  for 
violations  and  adding  a  correction 
confirms  tioo  requirement,  consistent 
with  the  purposes  of  section  efb/tS)  of 
the  Act. 

The  Commission  finds  thai  the 
proposed  nJe  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  an-d,  in  particular,  the 
requirements  of  section  6(b)(5)  w  in  that 
the  proposal  is  designed  to  ^ciii'^te 
transactions  in  sec-urities  and  to  protect 
investors  and  xhc  public  inlerest. 
Specifically,  the  Commission  beheves 
that  paragraph  (b).  which  require*  a 
person  to  use  due  dilige.ice  to  confirm 
a  correction  by  checking  the  appropriate 
floor  ticket  or  computerized  report, 
should  benefit  Lnveslors  and  help  the 
PHLX  to  maL^tain  a  f.iir  and  orderly 
market  by  enhancing  the  accur-cy  of 
corrections  lo  executed  iraasactians. 
The  Commission  believes  that  the  fi'-.e 
sched'Jile  applied  to  paragraph  (b). 
which  is  graduattni  to  account  for  repeat 
offenders  and  \*-ill  be  administered  on  a 
three- year  rolliiig  calendar  basis  iinder 
the  PKLX's  minor  ruie  plan,  should 
provide  a  prompt,  effective  and 
appropriate  mesns  lo  enforce 
compliance  with  th«  correction 
confirmation  rpquirejnent.  Likev,-ise,  the 
Commission  believes  that  it  is 
appropriate  for  the  PHLX  to  Lncrees*  the 
fine  applicable  to  violations  of 
paragraph  (a)  from  S50.C0  to  $100  W 
because  of  the  importance  of  ensuring 
the  accuracy  of  corrections  to  executed 
transactions. 

In  addition.,  Lh^  Commission  bel-eves 
that  it  is  appropriate  to  include 
parc-grsph  (bk  as  well  as  paragraph  (a), 
in  the  PHLX's  minor  rule  plan  because 
a  violation  of  the  correction 
confirmation  requirement  for  sizeable 
errors  through  failure  to  check  Lhe 
appropriate  floor  ticket  or  comD'.;tPrizpd 


suCiject  loLhe  next  h:st:i»si  T,.-*  (.  «.  I.he  second 
viaialion  witftfu  tr.a!  cajendar  ."ear  is  treoted  a.«  s 
second  occiirrenrt" ).  If  tne  violation  is  not  rpptiated 
in  that  CaJer>dar  y%-ar.  then  a  iji*equ«n|  vioJaiion 
of  :ha»  provision  is  a-eated  aa  the  person's  hnt 
violation.  Under  the  three- year  r2»;ir,g  cycm.  a 
violation  of  Advice  F-5  which  occurs  .«iib:n  three 
years  of  l.'te  frrst  i-io^arion  of  me  .Advice  >tII  be 
L'»8l9d  aa  a  second  occiiT'eoce.  a.od  a.iy  viowtion 
of  the  Advice  with^a  three  yea.-s  of  t.>>  previo«a 
vioUtio.-.  of  the  Advice  will  be  s«i>ect  Uj  thf  .-v^tt 
b.'ghest  r;.-ia.  Th.-s,  a  tnird  violalj.n  of  .Ao.  .c**  F- 
5  wiThi.n  less  than  t-ree  w.arj  affrr  a  S.ne  for  a 
second  violation  of  .Vivice  F-5  win  be  treated  as 
a  third  violation  of  t.hal  Advice,  e\en  though  no."B 
than  three  yean  may  have  elapsed  Si.v:e  :.Te  fjst 
violatioi*  of  Advice  F-5, 

•015  ll.S.C78ftb)(5)  (1988).    ' 
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report  is  easily  verifiable  and  should  not 
entail  the  complicated  factual  and 
interpretative  inquiries  associated  with 
more  sophisticated  Exchange 
disciplinary  actions.  Moreover,  under 
the  PHLX's  minor  rule  plan,  a  person 
fined  under  the  Advice  will  be 
permitted  to  contest  the  fine  pursuant  to 
PHLX  Rule  970(d)  and  be  entitled  to  full 
due  process.  In  addition,  the 
Commission  notes  that  the  proposal 
provides  the  PHLX  with  flexibility  in 
administratering  the  Advice,  in  that  the 
requirement  to  use  due  diligence  to 
confirm  a  correction  applies  only  where 
the  person  has  reason  beUeve  that  a 
sizeable  error  may  result  in  the  absence 
of  appropriate  corrective  action.  At  the 
same  time,  the  PHLX's  definition  of  a 
■'sizeable  error"  '>  should  help  to  ensure 
that  fines  are  not  imposed  under  the 
Advice  in  an  arbitrary  manner.  The 
Advice  also  sets  forth  specifically  what 
action  is  expected  to  be  taken  to  confirm 
llie  correction. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act. 12  that  the 
proposed  rule  change  (SR-PHLX  -93- 
27)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority,  13 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-5919  Filed  3-14-94;  8;45  am] 

BILUNG  CODE  eOIO-01-M 


[Release  No.  34-33732;  International  Series 
Release  No.;  File  No.  SR-PHLX-93-10] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
to  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Listing  of  Cash/Spot 
Foreign  Currency  Option  Contracts 

March  8,  1994. 
I.  Introduction 

On  March  12,  1993,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-l 
thereunder.2  a  proposed  rule  change  to 


list  cash-settled.  European-style  3  cash/ 
spot  foreign  currency  option  contracts 
("cash/spot  FCOs")  on  the  German  mark 
("DM").«  The  DM  cash/spot  FCOs  will 
have  the  same  contract  size  as  the 
PHLX's  current  U.S.  dollar/DM  based 
options  (62.500  German  marks)  and  will 
trade  in  one-week  and  two-week 
expirations. 

■The  proposed  rule  change  was 
noticed  for  comment  in  Securities 
Exchange  Act  Release  No.  32685  (July 
28.  1993).  58  FR  41529.  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposal. s 


>  1  See  February  2  Letter  and  February  28  Letter. 
supn  note  3. 
1115  U.S.C.78s(b)(2)  (1988). 
13  17  CFR  2O0.3O-3(a)(12)  (1992). 
ilSU.S.C.  7Bs(bKl)(1982). 
1 17  C3T^  240.19b-4  (1993). 


3  A  European-style  option  may  be  exercised  only 
during  a  limited  period  time  before  the  option 
expires. 

«The  PHLX  amended  its  filing  on  June  1.  1993 
("Amendment  No.  1")  to  indicate  that  trading  in  an 
expiring  cash-'spot  contract  ceases  at  10:30  a.m  on 
its  expiration  Monday,  rather  than  9  a.m.  On  July 
16.  1993,  the  PHLX  amended  its  filing  to  provide 
that  a  market  information  vendor(s)  would  be  the 
PHLX's  designated  agent(s)  for  purposes  of 
determining  the  closing  settlement  price  for  the 
cash/spot  contracts  ("Amendment  No.  2").  On 
Septe.mber  27.  1993,  the  PHLX  amended  its 
proposal  to  provide  a  list  of  the  Exchange  holidays 
end  designated  bank  holidays  on  which  cash/spot 
contracts  will  not  expire.  If  a  cash/spot  contract  is 
scheduled  to  expire  on  an  Exchange  holiday  or  on 
a  designated  bank  holiday,  then  the  option  will 
expire  at  11  59  p.m.  Eastern  Time  ("ET")  on  the 
previous  business  date  ("Amendment  No.  3").  On 
April  29.  1993,  the  PHLX  submitted  a  letter  stating 
thai  the  PHLX's  automated  trading  systems,  as  well 
as  those  of  the  Options  Price  Reporting  ,\uthority 
("OPRA").  have  sufficient  capacity  to  adequately 
process  quotations  and  trades  in  the  DM  cash/spot 
FCOs.  See  Letter  from  Murray  L.  Ross.  Secretary. 
PHLX,  to  Richard  Zack.  Branch  Chief,  Options 
Regulation.  Division  of  Market  Regulation 
("Division").  Commission,  and  to  Eugene  Lopez. 
Assistant  Director,  Automation  and  International 
Markets.  Division.  Commission,  dated  April  28. 
1993  ("Apnl  28  Letter").  On  luly  7.  1993.  the  PHLX 
submitted  e  letter  describing  the  procedures  it  will 
use  to  calculate  the  settlement  value  for  cash/spot 
contracts-  See  Letter  from  Murray  L.  Ross. 
Secretary.  PHLX.  to  Richard  Zack.  Branch  Chief. 
Options  Regulation.  Division.  Commission,  dated 
July  7.  1993  On  lanuary  4,  1994.  the  PHLX 
submitted  a  letter  that:  (1)  Withdraws  File  No.  SR- 
PHLX-93-12  (proposing  margin  for  cash/spot 
contracts  of  2.5%);  (2)  proposes  a  margin  level  of 
4%  for  cash.!' spot  contracts:  and  (3)  states  that  the 
Exchange  will  aggregate  cash/spot  contracts  with 
existing  FCOs  on  the  same  underlying  currency  for 
position  limit  pu.-poses.  See  Letter  from  Eric  W. 
Noll.  Assistant  Vice  President.  New  Product 
Development.  PHLX,  to  Richard  Zack.  Branch 
Chief.  Options  Regulation.  Division.  Commission, 
dated  lanuary  4.  1994  ("lanuary  4  Letter").  In 
addition,  the  PHLX  proposes  to  collect  margin  for 
the  cash/  spot  contracts  on  a  two-day  basis.  See 
Letter  from  Murray  L.  Ross,  Secretary ,  PHLX.  to 
Richard  2^ck.  Branch  Chief,  Options  Regulation, 
Division.  Commission,  dated  [anuarv  21. 1994 
("January  21  Letter").  Finally,  the  PHUC  submitted 
a  lener  indicating  that  casli'spot  FCOs  will  be 
aggregated  with  other  FCOs  on  the  same  underlying 
currency  for  the  exercise  limit  as  well  as  position 
limit  purposes.  See  Letter  from  Murray  L  Ross, 
Secretary.  PHLX.  to  Yvonne  Fraticelli.  Staff 
Attorney.  Options  Branch.  Division.  Commission, 
dated  February  9.  1994  (  "February  9  Letter"). 

'This  order  specifically  approves  DM  cash/spot 
FCOs.  In  the  future,  the  listing  of  additional  cash/ 
spot  FCOs  based  on  different  foreign  currencies  will 
require  separate  19b-4  Clings  with  the  Commission. 


II.  Description  of  the  Proposal 

Cash/spot  FCOs  are  cash-settled, 
European-style  options  issued  by  the 
Options  Clearing  Corporation  ( "OCC")^ 
that  allow  holders  to  receive  U.S. 
dollars  representing  the  difference 
between  the  current  foreign  exchange 
spot/price  ^  and  the  exercise  price  of  the 
cash/spot  FCO.  Specifically,  upon 
exercise  of  an  in-the-money  cash/spot 
FCO  structured  as  a  call,  the  holder  will 
receive  from  OCC  U.S.  dollars 
representing  the  difference  between  the 
exercise  strike  price  and  the  closing 
settlement  value  of  the  cash/spot  FCO 
contract  multiplied  by  the  numt)er  of 
units  of  currency  covered  by  the 
contract.  For  a  cash/spot  FCO  structured 
as  a  put.  the  holder  will  receive  U.S. 
dollars  representing  the  excess  of  the 
exercise  price  over  the  closing 
settlement  value  of  the  cash/spot  FCO 
contract  multiplied  by  the  number  of 
units  of  foreign  currency  covered  by  the 
contract. 

Unlike  other  PHLX-traded  FCOs. 
cash/spot  FCOs  which  are  in-the-money 
by  any  amount  on  the  expiration  date 
will  be  exercised  automatically  by 
OCC. 8  Cash/spot  FCOs  which  are  out-of- 
the-money  at  expiration  will  expire 
worthless. 

The  closing  settlement  value,  which 
will  be  disseminated  through  OPRA. 
will  be  determined  by  a  designated 
agent(s)  of  the  Exchange  imder  proposed 
PHLX  Rule  1057.  "Cash/Spot  Foreign 
Currency  Option  Closing  Settlement 
Value."  Pursuant  to  PHLX  Rule  1057.  at 
10  a.m.  (Eastern  Standard  Time  ("EST") 
or  Eastern  Daylight  Time  (("EDT"))  on 
every  expiration  date  for  cash/spot 
conuacts,  the  market  information 
vendor(s)  acting  as  the  Exchange's 
designated  agent(s)  will  collect  a  bid 
and  offer  quotation  for  the  current 
foreign  exchange  spot/price  from  the 
quotations  submitted  to  the  designated 
agent(s)  by  at  least  15  interbank  foreign 


«OCC  submitted  a  proposal  to  accommodate  the 
trading  of  cash/spot  FCOs.  The  Commission 
approved  the  OOC't  proposal  on  lanuary  19. 1994. 
See  Securities  Exchange  Act  Release  No.  33491 
(January  19.  1994).  59  FR  3898  (order  approving 
File  No.  SR-OCC-93-10). 

'The  "spot  price"  with  respect  to  an  option 
contract  on  a  foreign  currency  means  the  price,  in 
terms  of  U.S.  dollars,  quoted  by  various  commercial 
banks  in  the  interbank  foreign  exchange  market  for 
the  sale  of  a  single  unit  of  such  foreign  currency  for 
immediate  delivery,  which  generally  means 
delivery  within  two  business  days  following  the 
date  on  which  the  terms  of  such  sale  are  agreed 
upon.  See  Securities  Exchange  Ad  Release  No. 
33491  (January  19.  1994),  59  FR  3898  (order 
approving  File  No.  SR-OCC-93-10). 

•  The  PHLX  notes  that  the  cash/spot  FCOs  will  be 
the  first  PfiLX -traded  FCO  to  utilize  a  feature  which 
does  not  depend  on  any  manual  submission  of 
exercise  notices  or  the  ability  to  opt  out  of  exercise 
procedures. 


12024 


Federal  Regisfer  /  Vol  59.  No.  50  /  Tuestiay.  March  1S>  1994  /  Notices 


exchanga  participants,  which  the 
designated  agent(s)  will  select  randomly 
from  a  list  of  25  active  interbank  foreign 
exchange  market  participanta,"  After 
discarding  the  five  highest  offers  and 
Eve  lowest  bids,  the  Exchange's 
designated  agcntfs)  will  arithroeticaHy 
averaga  the  remaining  ten  bids  and  ten 
offers  to  arrive  at  a  closing  settlement 
value.  This  value  will  be  calculated  and 
sent  to  the  PHLX  every  30  seconds  until 
70:30  am. ,10  when  the  designated 
agent(s)  will  determine  the  final 
settlement  value.  At  that  time,  the 
settlement  vahie  will  be  entered 
manually  info  the  PHLX's  systems, 
disseminated  through  OPRA  and  sent  to 
the  OCC  for  entry  info  the  OCC  clearing 
systems." 

As  noted  above,  the  Exchange 
proposes,  initialh',  to  list  and  trade 
weekly  DM  cash/spot  FCOs  whkA  have 
the  same  contract  size  as  the  PHLX's 
current  U.S.  dollar/DM  based  options 
(62.500  German  marks).  The  PHLX 
plans  to  designate  a  three-letter  contract 
symbol,  with  the  third  letter  presenting 
each  expiration  week  of  the  month.  •'  At 
the  time  a  new  expiration  is  bsted.  the 
PHLX  j>lan9  to  hst  three  exercise  strike 
prices  for  each  cask'spot  FCO  around 
the  current  spot  price.  The  PHLX  mav 
add  new  exercise  prices  during  the  life 
of  the  option,  consistent  with  Exchange 
Rule  1012.  "Series  of  Options  Open  for 
Trading."  »3  The  strike  prices  wilf  be 
Hsted  at  half-cent  intervals.  "^ 

Cash/spot  FCOs  will  trade  during  the 
same  hours  as  the  FCXDs  trading 


»Th«  PHUt  will  select  fiw  list  of  InfertHnfc 
market  parricipa.nts  by  svaluating  tha  auabei  of 
times  each  coutributof  supo.iea  OM  »po(  quotas  to 
the  msrlief  Li'otTrjtjon  v«niior(,sl  on  Monday 
mornings  berwoen  10  a.m.  and  10:30  a.m.  Th«  pool 
of  quote  contr.butora  wil(b«  r»TJ«wwd  every  six 
month*  based  on  'Jlesa  ciirena  and  suOerttutMoa 
will  be  mAda.  if  ceesasarv.  if  at  any  lun»aa 
Iritertank  ir.dritet  paricipant  ceases  ta  dislributa 
DM  spot  quotas  or  is  no  longer  m  t.he  business  of 
malting  DM  markets,  that  ent;ry  wifl  b»  replaced 
beiora  tha  end  of  tha  six-irtootb  period  Saa  |uiy  7 
Letter. 

'•Teiephcua'coDversation  between  Mvuray  Ro*s, 
Secretary.  PHLX,  and  Yvonne  Fraticeiii,  Suli 
Allomey.  Optiooa  Biiach,  Division,  CoramiaaioiU, 
on  Marci>  8,  1994. 

xSeaHy  7  Utter. 

"The  PHLX  plans  to  res«rv«  five  vinnbols,  witi» 
the  Hist  rwo  iet!e.-5,  XD,  reprsseming  the  DM  c»h/ 
spo«  cooL-act  and  Uie  ttird  iener  repr^w-nring  the 
week  of  \i>e  monlh  ihel  ihm  cor.L'sct  expiree.  Thua, 
!."j«  symbol  ZXBA  wouid  represent  weeki^  cash/ 
<pot  C«nr.,an  inarket  ccatracta  expiring  on  tM  'jtut 
Monday  ai  tbe  month,  and  XDB  wouid  represent  an 
expiiatioo  on  the  second  MojMldy  of  the  atoath. 

'JTeiepbooe  ccrr.<«Tsa(ian  tjerween  Murrav  Hoaa, 
Secretarv.  PHLX,  aiKt  Y»oane  FraticeiH,  Stafl 
Atlomev,  Option*  Biancil,  Division,  Corr..Tii«ioii, 
on  Marrn  8.  1994. 

>*Tbe  PHLX  haa  represented  chat  the  Lachenge's 
aotomaeed  tradinf  lyetama  ae  well  n»  Aomt  at  OPR.^ 
bs^-e  sufficient  capacity  to  adequatehy  proeasa 
a<M«ationa  *nb  tradae  in  rfie  propoeeb  caaCn^pot 
FCOs.  See  Apiil  28  Letter,  supra  note  4. 


currently  on  the  PHLX,"  ar.J  will  bo 
listed,  initially,  in  one-week  and  twT>- 
week  expirations,  with  new  series  listed 
each  Monday  at  1:30  a.m.  EST.  The 
expiring  cash/spot  contract  will  cease 
trading  al  10:30  a.m.  and  expire  at  11;53 
p.ni.  on  its  expiration  Mcnd!ay,  unless 
such  Monday  is  an  Exchange  hobday  or 
an  E.xchange  designated  bank  holiday, 
when,  under  PHLX  Rule  1000(b)(21). 
"Ex-piration  Date,"  as  amended,  the 
cash/spot  FCO  will  cxpL-e  at  1 1:59  p.m. 
on  the  preceding  business  date  [Le., 
Friday)."* 

Accordingly,  on  Exchange  holidays 
and  Exchange  designated  bank  hohdavs, 
the  expiring  cash/spot  FCO  will  cease 
trading  at  10:30  a.m.  on  the  preceding 
business  day.  In  addition,  when 
Monday  is  an  exchange  holiday,  a  new 
two- week  contract  wili  be  listed  on  the 
following  Tuesday  at  1:30  a.m.  EST  as 
opposed  to  the  normal  Sunday  morning 
listing. 

The  cash/spot  FCOs  will  trade  in 
accordance  with  th«  rules  governing  all 
PHLX  FCOs,  including  sales  practice 
rules  and  floor  trading  procedures.  In 
addition,  the  PHLX  prtsposes  to  amend 
PHLX  Rule  1014,  "Obligations  and 
Restrictions  Applicable  to  Specialists 
and  Registered  Options  Traders,"  to 
provide  that  bid/aak  diflerentiais  for 
cash/spot  FCOs  shall  be  determined  by 
reference  to  the  underlying  foreign 
currency.  For  example,  iha  DM  cash/ 
spot  contract  would  be  subject  to  the 
bid/ask  differential  for  DM  options.  The 
PHLX  also  proposes  to  amend  PHLX 
Rule  1033.  "Bids  and  Offers — 
Premium,"  to  provide  that  bids  and 
offers  for  cash/spot  FCOs  shall  be 
expressed  in  terms  of  dollars  per  unit  of 
the  underling  foreign  currency.  For 
position  limit  and  exercise  limit 
purposes,  cash/spot  contracts  will  be 
aggregated  with  other  existing  contrvKrts 
on  the  same  underlying  currency.'^ 

The  PHLX  proposes  to  apply 
Exchange  Rule  722,  "Margin  Accounts," 
to  casL'spot  FCOs,  so  that  the  ciirrent 
margin  requirements  for  FCOs  will 
apply  to  cash/spot  FCOs.  Specifically. 


"  FCOs  currently  trade  Monday  '.hroujjh  Friday 
from  l:30ajn.-2:30  p..'a.  EST. 

'•  See  AmendiBenl  No,  3,  supra  no:a  4.  Tbe 
following  hoJidaya  are  curr^rtly  otjaerv^  by  the 
Exchacge:  New  Years  Day  Prtaidena'  Day.  Good 
Fritlay.  Meraori^  Day,  Independence  Dey.  Lrtwr 
Day.  Thanksgiring  and  Qiriaticaa.  In  addition,  'he 
PHLX  has  natad  the  folioiwing  botidavs  as 
designated  bank  boiida\-»  in  1994:  Ncverr.ber  1 
(French  holiday k.  Dwamber  M  and  27  (Bcaimg  Dav. 
t:  K.J,  lamiary  17  (Martin  Latber  Iting  Dav;,  Aprii 
4  (Easier  k4onda>,  UJC),  May  2  CMay  Day,  VJL\, 
May  23  fGoTKun  bolidey),  Auffuat  J  (Swiss 
holiday).  Au^jst  IS  (French  hoiidav).  Aufust  29 
(ItJC  back  hohdavL  October  3  HOawrr^a  holicevK 
a.id  Ocloiwr  M  (US.  bank  hoddayk. 

'"  Sea  lanuary  4  Latter  and  January  9  Letisr,  nupro 
not»4: 


for  any  put  or  call  cash/spot  option 
issued,  guaranteed  or  cajrried  "short"  in 
a  customer's  atxount  the  required 
margin  shall  be  100%  of  the  options 
premiuin  phis  4%  of  Lha  value  of  the 
underlying  contract  less  any  out-cf-the- 
money  amount,  with  an  adjustment  for 
out  of-the-mcney  options  to  be  not  less 
than  100%  of  the  option  premium  plus 
*/4  of  the  underlying  contract  V9tiifl.»» 
The  PHLX  plans  to  collect  margin 
within  two  days  foUo^ving  the  date  on 
which  a  customer  enters  into  a  cashi 
spot  FCO  position. « 

The  Elxcnacge  believes  that  cash/spot 
FCOs  should  respond  to  the  continuing 
needs  of  market  participants, 
particularly  portlolio  managers  and 
other  institutional  currency  market 
partiCi  pants,  by  providing  protection 
from  short-term  market  movement* 
while  offering  an  alternative  to  hedging 
currericy  portfolios  with  short  duration 
futures,  forward  contracts,  or  off- 
exchange  customized  derivative 
instruments.  In  this  regard,  the  PHLX 
notes  that  FCOs  prcn-ide  a  strategic 
investment  tool  for  sophisticated  retail 
options  customers,  muhi-natlonal 
corporations,  and  proprietary  traders 
who  manage  and  hedge  fore%n  currency 
exposure,  hi  addition,  banks  trade  short- 
term  FCOs  to  hedge  the  risks  of  trading 
in  the  foreign  currency  forward  and 
cash  markets. 

IIL  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  rt^quirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
req'jireraents  of  section  6(bM5).io 

Speciflcaiiy,  the  Commission  believes 
that  the  proposal  is  designed  to  provide 
investors  with  a  new  and  innovative 
means  to  hedce  foreign  currency 
portfolios  and  cash  flows  from  short- 
term  market  ri.sk,  thereby  facllUating 
transactions  in  FCOs.  The  Coounission 
believes  that  the  one-  and  fA-o-wenk 
expirations  for  the  cashVspot  FCOs  will 
provide  investors  with  greater  flexibility 
to  tailor  foreign  curreccy  options 
positions  to  satisfy  their  investment 
objectives. 2 1  In  this  regard,  the 


"■  See  January  4  Lener,  supra  ao'.e  4. 

"See  Fanuary  21  Letter,  supra  note  4. 

«'15L'S.C783bn5)  (19821. 

"PufsudiTtro  section  8(bt(5)of  the.AcTfhe 
Commission  mjst  predicate  approval  of  exchange 
trading  Ibr  new  products  upon  s  finding  that  t^ 
introduction  of  the  product  is  in  Lhe  pubilc  interest. 
Such  a  finding  wouid  be  difficuit  wuh  rasped  to 
a  product  that  served  no  investment  hedging  or 
other  economic  function,  because  any  benefits  tiiat 
might  be  derived  by  markef  participants  wootd 
likeiy  be  outweighed  oy  the  potenfia)  far 


Federal  Register  /  Vol.  59.  No.  50  /  Tuesday,  March  15.  1994  /  Notices 


12025 


Commission  notes  that  the  PHLX  has 
stated  that  FCOs  provide  a  strategic 
investment  tool  for  sophisticated  retail 
options  customers,  multi-national 
corporations,  and  proprietary  traders 
who  manage  and  hedge  foreign  currency- 
exposure,  as  well  as  for  banks,  which 
trade  short-term  FCOs  to  hedge  the  risks 
of  trading  in  the  foreign  currency 
forward  and  cash  markets.  The 
Exchange  states,  in  addition,  that 
international  financial  markets  are 
focusing  increasingly  on  shorter  term 
FCO  instruments  and  that  there  is  an 
active  over-the-counter  ("OTC")  market 
for  short-term  FCOs,  both  in  the  U.S. 
and  abroad. 22 

The  PHLX's  cash/spot  FCOs  are  a 
response  by  the  Exchange  to  meet  the 
demands  of  sophisticated  foreign 
currency  market  participants  who  are 
concentrations  increasingly  on  shorter 
term  FCO  products.  The  Commission 
believes  that  the  cash/spot  FCOs  will 
also  broaden  the  hedging  opportunities 
of  foreign  currency  market  participants 
by  providing  them  with  an  alternative  to 
using  futures  contracts,  forward 
contracts  and/or  off-exchange 
customized  derivative  instruments  to 
satisfy  their  short-term  foreign  currency 
investment  needs,  thereby  promoting 
competition  among  these  markets. 

The  Comm.ission  believes  that  the 
PHLX's  proposal  will  help  to  promote 
the  maintenance  of  a  fair  and  orderly 
market  by  extending  the  benefits  of  a 
listed  currency  market  to  an  instrument 
designed  to  meet  the  investment  needs 
of  foreign  currency  market  participants. 
The  attributes  of  the  Exchange's  markets 
versus  the  OTC  market  for  short-term 
FCOs  include,  but  are  not  limited  to.  a 
regulated  market  center,  an  auction 
market,  with  posted  market  quotations 
and  transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  and  procedures  for  clearance 
and  settlement,  and  the  guarantee  of  the 
OCC. 

The  trading  of  cash/spot  FCOs, 
however,  raises  several  issues,  including 
issues  related  to  product  design, 
customer  protection,  surveillance,  and 
market  impact.  For  the  reasons 


discussed  below,  the  Commission 
believes  that  the  PHLX  has  adequately 
addressed  these  issues. 

A.  Pricing  and  Settlement  Value 

The  Commission  believes  that  the 
methodology  described  in  PHLX  Rule 
1957  for  calculating  the  settlement  value 
of  the  cash/spot  FCOs  is  designed  to 
provide  an  acciu^te  reflection  of  the 
foreign  currency  spot  price.  As  noted 
above,  pursuant  to  PHLX  Rule  1057.  at 
10  a.m.  (EST  or  EDT)  on  expiration  day, 
the  market  information  vendors)  acting 
as  the  Exchange's  designated  agent(s) 
will  collect  bid  and  offer  quotations  for 
the  current  foreign  exchange  spoL'price 
from  the  quotations  submitted  to  the 
designated  agent{s)  by  at  least  15 
interbank  foreign  exchange  participants, 
which  the  designated  agent(s)  will  select 
randomly  from  a  list  of  25  active 
interbank  foreign  exchange  market 
participants.  After  discarding  the  five 
highest  offers  and  five  lowest  bids,  the 
Exchange's  designated  agent(s)  will 
arithmetically  average  the  remaining  ten 
bids  and  ten  offers  to  arrive  at  a  closing 
settlement  price,  which  will  be 
calculated  and  sent  to  the  PHLX  every 
30  seconds  or  every  minute  until  10:30 
a.m.,  when  the  designated  agent(s)  will 
determine  the  final  settlement  price. 
The  PHLX  states  that  the  spot  market  for 
foreign  currencies  is  active  and  highly 
competitive,^'  so  that  the  variations 
among  the  quotations  of  interbank 
market  participants  are  relatively  small. 
The  Commission  beheves  that  the 
PHLX's  procedures  and  the  competitive 
nature  of  the  spot  market  for  foreign 
currencies  should  help  to  ensure  that 
the  settlement  values  for  cash/spot 
contracts  will  accurately  reflect  the  spot 
price  for  foreign  currencies. 

In  addition,  the  Commission  believes 
that  the  PHLX's  procedures  should 
guard  against  unreUable  or  manipulated 
quotes.  In  this  regard,  the  Commission 
notes  that  the  cash/spot  settlement 
value  will  be  determined  on  the  basis  of 
quotes  obtained  from  15  randomly 
selected  active  interbank  foreign 
exchange  market  participants  obtained 
from  a  universe  of  25  interbank  market 
participants.  After  discarding  the  five 


manipuiation,  diminished  public  confidence  in  the 
integrity  of  the  markels.  and  other  valid  regulatory 
concerns. 

»*In  conjunrtion  with  the  PHLX's  approval  order 
for  cash/.ipot  FCOs,  the  Commission  also  approved 
for  distribution  a  revised  Options  Disclosure 
document  entitled  Characteristics  and  Risks  of 
Stan  '^rdized.  Options  that  describes  the 
characleristics  and  risks  of  trading  In  cash/spot 
FCOi.  This  disclosure  dotumeni  must  be  provided 
til  i.ivestors  in  cash/spot  FCOs  before  their  accounts 
are  approved  for  transactions  in  cashyspol  FCOs  or 
their  orders  for  cash/spot  FCOs  are  accepted.  See 
Securities  Exchange  Act  Release  No.  33582 
(February  4,  1994).  59  FR  6661. 


2' The  Conwiission  ba*  found  previously  that  the 
DM  spot  market  is  very  active  and  that  the 
interbank  foreign  currency  spot  market,  in  general. 
is  an  extiemely  large,  diverse  market  comprised  of 
benks  and  other  nnancial  institutions  worWwide. 
The  foreign  currency  spot  market  is  supplemented 
by  equally  deep  and  liquid  markets  for  standardized 
options  and  futures  on  foreign  currencies  and 
options  on  those  futures.  There  is  also  an  active 
OTC  market  for  FCO*.  See  Securities  Exchange  Ad 
Release  No.  31627  (December  21.  19921.  57  VH 
62599  (order  approving  File  No.  SRAmex-92-36) 
(  "Multiple  Foraign  Currency  Warrants  Approval 
Orcer"). 


highest  offers  and  five  lowest  bids,  the 
Exchange's  designated  agent(s)  will 
arithmetically  average  the  remaining  ten 
bids  and  ten  offers  to  arrive  at  a  final 
settlement  price.  The  Commission 
believes  that  by  having  its  designated 
agent(s)  choose  interbank  market 
participants  at  random  for  the  purposes 
of  collecting  quotes,  and  then  averaging 
those  randomly  obtained  figures  to 
arrive  at  the  final  settlement  value,  the 
PHLX  has  designed  procedures  which 
minimize  the  Commission's  concerns 
for  manipulation  and  inaccuracy  in 
calculating  the  cash/spot  settlement 
value. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
pubhc  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  cask'spot 
F(30s,  can  commence  on  a  national 
securities  exchange.  The  PHLX  proposes 
to  amend  several  rules  to  address  these 
concerns.  Specifically,  the  PHLX 
proposes  to  apply  PHLX  Rule  1024, 
"Conduct  of  Accounts  Open  for 
Trading,"  PHLX  Rule  1025. 
"Supervision  of  Accounts."  and  PHLX 
Rules  1026,  "Suitability,"  and  1027, 
"Discretionary  Accounts."  to  cash/spot 
FCOs. 24  Under  paragraph  (b)  of  PHLX 
Rule  1024.  as  amended,  members  will 
be  prohibited  from  accepting  a  customer 
order  to  piurhase  or  write  a  cash/spot 
FCO  imless  such  customer's  acctiunt  has 
been  specially  approved  in  writing  by  a 
designated  Foreign  Currency  Options 
Principal  of  the  member  for  transactions 
in  cash/spot  FCOs.  Exchange  Rule  1026 
is  designed  to  ensure  that  options, 
including  cash/spot  FCOs.  will  be  sold 
only  to  customers  capable  of  evaluating 
and  bearing  the  risks  associated  with 
trading  in  the  instruments.  Finally, 
under  Exchange  Rule  1027,  memoers 
wrill  be  permitted  to  exercise 
discretionary  power  with  resf)ect  to 
trading  cash/spot  FCOs  in  a  customer's 
account  only  if  the  member  has  received 
prior  written  authorization  from  the 
customer  and  the  account  has  been 
accepted  in  writing  by  a  designated 
Foreign  Currency  Options  Principal  In 
addition,  under  Exchange  Rule  1027. 
the  Foreign  Currency  Options  Principal 
or  a  Registered  Options  Principal  must 
approve  and  initial  each  discretionary 
cash/spot  FCO  order  on  the  day  the 
order  is  entered. 

The  Commission  notes  that  the 
Options  Disclosure  Document  ("ODD") 
has  been  amended  to  include  cash/ spot 
FCOs  and  that  the  Elxchange  plans  to 
deUver  a  circular  to  its  members 


3*  See  Amendment  No.  3,  supra  note  4. 
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describing  the  specific  risks  associated 
with  cash/spot  FCOs. 

Because  the  PHLX  has  taken  steps  to 
ensure  that  the  risks  of  trading  cash/spot 
FCOs  will  be  disclosed  to  pubhc 
customers  and  to  members,  and  because 
the  cash/spot  FCOs  will  be  subject  to 
the  same  regulatory  regime  as  FCOs 
currently  traded  on  the  PHLX,  the 
Commission  behaves  that  the  PHLX  has 
provided  adequate  safeguards  to  ensure 
the  protection  of  investors  in  cash/spot 
FCOs. 

C.  Sun-eillance 

The  Commission  notes,  in  addition. 
that  the  PHLX  plans  to  integrate  the 
cash/spot  FCOs  into  existing  PHLX 
market  surveillance  programs. 25  in  light 
of  the  design  of  the  cash/spot  contracts 
and  the  developed  market  for  foreign 
currencies,  the  Commission  believes 
that  the  markets  for  the  cash/spot  FCOs 
will  not  be  readily  susceptible  to 
manipulation. 

D.  Position  and  Exercise  Limits  and 
Margin  Requirements 

As  noted  above,  cash/spot  FCOs  will 
be  aggregated  with  other  existing 
contracts  on  the  same  underlying 
currency  for  position  and  exercise  Umit 
purposes.  26  The  Commission  believes 
that  aggregation  of  cash/spot  FCOs  with 
existing  contracts  on  the  same 
underlying  currency  for  position  and 
exercise  limit  purposes  will  reduce 
concerns  regarding  manipulations  or 
disruptions  of  the  markets  for  cash/spot 
FCOs,  other  currency  options,  and  the 
underlying  currencies,  while  at  the 
same  time  not  hampering  the  depth  and 
liquidity  of  the  market  for  cash/spot 
FCOs 

The  Commission  believes  the 
proposed  margin  levels  for  cash/spot 
contracts,  which  are  consistent  with  the 
margin  levels  for  the  PHLX's  other 
FCOs.  will  result  in  adequate  coverage 
of  contract  obligations  and  are  designed 
to  preclude  the  systemic  risks  arising 
from  excessively  low  margin  levels.  As 
noted  above,  the  margin  requirement  on 
any  put  or  call  cash/spot  option  issued. 
guaranteed  or  carried  "short"  in  a 
customer's  account  shall  be  100%  of  the 
option  premium  plus  4%  of  the  value  of 
the  underlying  contract  less  any  out-of- 
the-money  amount,  with  an  adjustment 
for  ouf-of-the-money  options  to  be  not 
less  than  100%  of  the  option  premium 
plus  ^'4%  of  the  underl>'ing  contract 
value.  The  PHLX  plans  to  collect  margin 
within  two  days  following  the  date  on 
which  a  customer  enters  into  a  cash/ 
spot  FCO  position.  The  PHLX  has 


indicated  that  the  proposed  margin 
would  cover  the  historical  volatility  of 
the  DM  over  a  two-day  period  with  a 
99.40%  level  of  confidence. 
Accordingly,  the  Commission  believes 
that  the  PHLX's  proposed  margin  level 
will  result  in  adequate  coverage  for 
cash/spot  contracts.  Because  the 
volatility  of  foreign  currencies  can 
change  significantly,  the  Commission 
expects  the  PHLX  to  monitor  the 
adequacy  of  margin  levels  for  cash/spot 
FCOs  to  ensure  that  the  required  margin 
remains  appropriate  in  view  of  the 
volatility  of  the  underlying 
instrument. 2^ 

E.  Other  Proposed  Rule  Changes 

The  Commission  believes  that  the 
other  rules  changes  proposed  by  the 
PHLX  to  accommodate  the  trading  of 
cash/spot  FCOs  are  consistent  writh  the 
Act.  First,  the  Commission  believes  it  is 
reasonable  for  the  PHLX  to  list  at  least 
three  exercise  strike  prices  for  each 
cash/spot  FCO,  and  to  hst  the  strike 
prices  at  half-cent  intervals,  because 
such  intervals  will  provide  market 
participants  with  the  flexibility  to  tailor 
their  cash/spot  FCO  positions  to  achieve 
their  investment  objectives.  At  the  same 
time,  the  Commission  does  not  believe 
that  the  proposal  will  result  in  excessive 
proliferation  of  options  series.za  The 
Commission  notes,  in  addition,  that  the 
PHLX  has  represented  that  the  Exchange 
and  OPRA  have  adequate  capacity  to 
process  quotations  and  trades  in  cash/ 
spot  FCOs. 29 

Second,  the  Commission  believes  that 
it  is  reasonable  for  the  Exchange  to 
amend  PHLX  Rule  1014  to  provide  that 
the  bid/ask  differentials  for  cash/spot 
FCOs  shall  be  determined  by  reference 
to  the  underlying  currency.  The 
Commission  believes  that  these  bid/ask 
differentials  should  facilitate  tightly 
quoted  markets  without  impairing 
specialists'  and  Registered  Options 
Traders'  ("ROTs")  abihty  to  provide 
market  depth  and  liquidity. 
Accordingly,  the  Commission  believes 
the  quote  spread  parameters  for  cash/ 
spot  FCOs  are  consistent  with  the 
obligation  of  PHLX  specialists  and  ROTs 
under  the  Act  to  provide  fair  and 
orderly  markets. 

Third,  the  Commission  believes  that  it 
is  reasonable  for  the  PHLX  to  amend 
PHLX  Rule  1000(b)(21).  "Expiration 
Date,"  to  clarify  the  procedures  the 
PHLX  wall  follow  when  a  cash/spot  FCO 


»»See  Amendment  No.  3.  supra  note  4. 
*'S«e  February  9  Letter,  supra  note  4. 


"  In  this  regard,  the  Commission  would  view 
coverage  of  less  than  97%  as  problematic. 

"When  listing  additional  strikes,  the 
Commission  expects  the  Exchange  to  consider 
whether  the  listing  of  such  strikes  will  be  consistent 
with  the  maintenance  of  a  fair  and  orderly  market. 

"See  April  28  Letter,  supra  note  4. 


expires  on  an  Exchange  holiday  or 
Exchange  designated  bank  holiday. 

F.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  DM  cash/spot 
FCOs  will  not  adversely  affect  the  spot 
or  derivative  foreign  currency  markets. 
First,  the  Commission  notes,  as  it  has 
concluded  in  the  past,3o  that  the 
interbank  foreign  currency  spot  market 
is  an  extremely  large,  diverse  market 
comprised  of  banks  and  other  financial 
institutions  worldwide.  That  market  is 
supplemented  by  equally  deep  and 
liquid  markets  for  standardized  options 
and  futures  on  foreign  currencies  and 
options  on  those  futures.  There  is  also 
an  active  OTC  market  for  FCOs.  Given 
the  probable  expense  of  attempting  to 
affect  the  FCO  spot  market  underlying  a 
cash/spot  FCO  (or  any  derivative  market 
related  thereto),  the  Commission 
believes  that  it  would  be  difficult  for  a 
market  participant  to  manipulate  the 
underlying  spot  market,  or  any 
derivative  market  related  thereto,  to 
benefit  a  previously  established  cash/ 
spot  FCO  position. 

Further,  as  noted  above,  the  PHLX 
will  apply  its  existing  FCO  surveillance 
procedures  to  the  cash/spot  FCOs, 
which  should  enable  the  Exchange  to 
conduct,  deter,  as  well  as  detect,  other 
trading  abuses  involving  the  cash/spot 
FCO  market  and  the  markets  for  the 
underlying  FCOs. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  3. 
which  provides  that  contracts  scheduled 
to  expire  on  Exchange  holidays  and 
designated  bank  holidays  will  expire  on 
the  previous  business  day,  is  technical 
in  nature  and  raise  no  new  regulatory 
issues.  Therefore,  the  Commission 
believes  it  is  consistent  with  sections 
6(b)(5)  and  19fb)(2)  of  the  Act  to 
approve  Amendment  No.  3  to  the 
PHLX's  proposal  on  an  accelerated 
basis. 

rV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendments  No. 
3  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary', 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NVV.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 


"See  Multiple  Foreign  Currency  Warrants 
Approval  Order.  Supra  note  22. 


Federal  Register  /  Vol.  59,  No.  50  /  Tuesday,  March  15,  1994  /  Notices 


12027 


statements  with  respect  to  the  proposed 
rule  change  that  are  hied  v^-ith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  Ail  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  Apnl 
5,  1994. 

It  is  Therefore  Ordered.  Pursuant  to 
section  19(b')(2)  of  the  Act,3i  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-93-10)  is  approved. 

For  the  Caminission,  by  the  Division  of 
Market  RegulaUoa,  pursuant  to  delegated 
authority. iz 

MargarBt  H.  McFarlaad, 
Depu  ty  Secretary. 
|FR  Doc.  94-5P29  Filed  3-14-94;  845  ami 

B^LLINQ  COOC  «01»-*«-ll 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Dallas 
Express  Airlines,  Inc. 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  commuter  air  carrier 
fitness  determination— order  94-3-15; 
order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Dallas  Express  Airlines,  inc.,  is  fit, 
wilUng,  and  able  to  provide  commuter 
air  .sf'.rv-ice  under  section  419(e)  of  the 
Federal  Aviat;on  Act. 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  Barbara  P.  Dunnigan,  Air 
Carrier  Fitness  Division,  X-56,  room 
6401,  Department  of  Transportation,  400 
Seventii  Street  SW.,  Washington,  DC 
20550,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
March  23,  1994. 

FOR  FURTHER  tNFORMATtON  CONTACT:  Mrs. 
Barbara  P.  Dunnigan,  Air  Carrier  Fitness 
Division,  Department  of  Transportation, 


3>  15  U.S.C  7e»(bK2)  (1988). 

3'  18  CTR  200.3O-3(a)(12)  (1993). 


400  Seventh  Street,  SW.,  Washington, 
DC  20590.  (202)  366-2342 

Dated:  March  8,  1994 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

IFR  Doc.  94-5923  Filed  3-14-94;  8.45  am) 

BILUNG  CODE  4910-62-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  Na  93-86;  Notice  2] 

General  Tire,  Ina;  Grant  of  Petition  for 
Determination  of  l7>conseqi»entlaJ 
Noncomptiance 

General  Tire,  Inc.,  (General  Tire)  of 
.Akron,  Ohio,  determined  that  some  of 
its  tires  failed  to  comply  with  49  CFR 
571.119.  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  119,  -New 
Pneumatic  Tires  for  Vehicles  other  Than 
Passenger  Cars,"  and  filed  an 
appropriate  re)X)rt  pursxxant  to  49  CFR 
part  573,  "Df-fect  and  Noncompliance 
Reports."  General  Tire  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  ei  seq.]  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  December  9,  1993,  (58  FR 
64793),  and  an  opportunity  afforded  for 
comment. 

Section  S6.5  of  FMVSS  No.  119 
specifies  that  each  tire  be  labeled  wllh 
the  name  of  the  manufacturer  or  brand 
name,  and  number  assigned  to  the 
manufacturer  in  the  manner  specified  in 
part  574.  In  addition,  if  the  tire  is 
manufactured  for  a  brand  name  owner, 
a  code  must  be  included  for  this  brand 
name  owner. 

During  the  week  of  ,\ugust  8  to 
August  14,  1993,  General  Tire 
manufactured  appro.ximately  420  285/ 
75R24.5  MlOlZ  Toyo  track  tires  that 
bear  incorrect  serial  numbers.  These 
tires  were  produced  with  the  GTY  code 
for  Yokohama  (6B)  and  the  brand  name 
owner  code  for  Yokohama  (9LA).  These 
tires  should  hiave  been  produced  with 
the  GTY  plant  code  for  Toyo  (3C)  and 
the  brand  name  owner  code  for  Toyo 
(9LB).  The  remaining  nomenclature  in 
the  serial  number  is  correct.  The  full 
serial  number  on  the  tires  was  labeled 
as  6B4K9LA323.  Instead,  the  serial 
number  should  have  been  3C4K9LB323. 

General  Tire  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following: 


The  tires  can  still  be  identified  as  to  the 
GTY  Tire  Company  and  the  appropriate  plant 
of  manufacture,  size  and  date  of  manufacture. 
The  tires  are  branded  with  the  correct  brand 
owner  name  'Toyo." 

This  is  the  type  of  labeling  failure  that 
may  be  said  to  have  a  consequential 
effect  upon  safety  if  it  were  of  such  a 
nature  that  it  would  affect  the  ability  of 
its  manufacturer  to  notify  and  remedy  in 
the  event  that  it  was  noncompUant  or 
contained  a  safety-related  defect.  After 
review  of  their  petition  and  a  telephone 
call  to  the  petitioner  NHTSA  has 
concluded  that  the  recall  process  should 
not  suffer  because  of  the 
noncompliance.  Both  the  6B  and  3C 
plant  codes  allow  the  tires  to  be 
identified  as  being  produced  by  the  GTY 
Tire  Company.  General  Tire  has 
confirmed  to  NHTSA  that  both  codes 
also  allowr  the  tires  to  be  traced  back  to 
General  Tire  in  Mt.  Vernon.  Ilhnois, 
These  facts  and  the  manufactun?r"s  data 
base  should  be  sufficient  for  the 
manufacturer  to  notify  dealers  and 
consumers  in  the  event  of  a  recall,  and 
for  the  dealers  and  consumers  to 
identify  whether  their  tires  are  the 
subject  of  the  campaign. 

In  consideration  of  the  foregoing,  it  is 
hereby  fcund  that  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  with  FMVSS  No  119 
described  herein  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

Authority:  15  U.SC.  1417;  delegations  of 
authonty  at  49  CFR  1.50  anmd  501.8. 

Issued  on:  Maich  9.  1994. 
Barry  Feirice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  94-5918  Filed  3-14-94;  8  45  am] 

BtLLMO  COOe  ««10-S»-M 


[Docket  Nio.  93-82;  Notice  2) 

Rover  Group  Ltd.;  Grant  of  Petition  for 
Detemiination  of  Inconsequential 
Noncompliance 

Rover  Group  Ltd.  (Rover)  of  Lanham. 
Maryland,  determined  that  some  of  its 
spare  wheels  fail  to  comply  with  49  CFR 
571.120.  "Tire  Selection  and  Rims  for 
Motor  Vehicles  Other  Than  Passenger 
Cars."  (Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  120),  and  filed 
an  appropriate  report  pursuant  to  49 
CFR  part  573  "Defecl  and 
Noncompliance  Reports.  '  Rovej  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  er  seq]  on 
the  basis  that  the  noncompUance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 
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Notice  of  receipt  of  the  petition  was 
pubhshed  on  November  4,  1993,  and  an 
opportunity  afforded  for  comnient  (58 
FR  59780).  This  notice  grants  the 
petition. 

Paragraph  S5.2  of  FMVSS  No.  120 
requires  that  each  rim  shall  be  marked 
with  the  following: 

(a)  A  designation  which  indicates  the 
source  of  the  rim's  pubhshed  nominal 
dimensions  *   *   *. 

fb)  The  rim  size  designation  *   *   *. 

(c)  The  symbol  DOT,  constituting  a 
certification  by  the  manufacturer  of  the 
nm  that  the  rim  complies  with  all 
applicable  motor  vehicle  safety 
standards. 

(d)  A  designation  that  identifies  the 
manufacturer  of  the  rim  by  name, 
trademark,  or  s>-mbol. 

(e)  The  month,  day.  and  year,  or  the 
month  and  year,  of  manufacture, 
expressed  in  numerals. 

Between  March  8.  1993  and  July  9. 
1993,  Rover  prtxiuced  1,703  model  year 
1993  Range  Rover  County  and  County 
LWB  vehicles  with  spare  wheels  that  do 
not  comply  with  Paragraph  S5.2  of 
FMV'SS  No.  120.  In  addition, 
approximately  39  noncomphant 
replacement  wheels  were  manufactured 
that  may  have  entered  the  U.S.  parts 
distribution  system  with  the  same 
noncomphance. 

The  rims  on  the  subject  wheels  may 
be  lacking  the  designation  that  indicates 
the  source  of  the  rim's  published 
nominal  dimensions  (S5.2(a)),  the 
•DOT"  certification  (S5.2(c)),  and 
wholly  numerical  date  code  (S5.2(e)). 

Rover  cites  the  following  reasons  for 
requesting  an  exemption  from  the 
notification  and  remedy  requirements: 

A.  The  tire  and  rim  of  the  affected  spare 
wheels  are  properly  matched,  and  are 
appropnate  for  the  load-can7ing 
characteristics  of  these  vehicles.  The  lack  of 
complete  rim  marking  has  no  effect  on  the 
performance  of  the  tire/rim  combination. 

B.  The  alloy  wheels  attached  to  the 
vehicles  contain  all  of  the  FMVSS  No.  120 
required  information.  As  these  alloy  wheels 
are  the  same  size  as  the  steel  spare  wheel, 
they  should  provide  an  adequate  reference 
for  any  required  information  required  by  the 
owner/operator/mechanic. 

C.  The  persons  who  change  tires  rely 
primanly  on  the  information  marked  on  the 
sidewaJls  of  the  tires  being  removed.  Under 
this  circumstance,  the  most  likely  source  of 
information  to  be  consulted  on  the  wheel  is 
the  wheel  size,  which  is  included  on  the 
subject  steel  wheels. 

D.  The  vehicle  owner's  manual  references 
the  prof>er  wheel  and  tire  size,  and  wheel/tire 
information  appears  on  the  certification  label 
fitted  to  the  edge  of  the  driver's  door.  (Certain 
of  these  vehicles  built  before  May  22.  1993 
are  also  the  subject  of  a  July  2,  1993  Part  573 
Report,  and  subsequent  recall  campaign.) 

E.  The  subject  spare  wheels  include  a  date 
code  that  can  be  decoded  by  Rover  Group 


and  the  wheel  manufacturer,  Dunlop.  which 
companies,  in  accordance  with  a  49  CFR 
571.120  S5.2(d).  may  be  contacted  should 
there  be  any  confusion  about  the  source  of 
the  published  nominal  dimensions  of  the 
wheel  or  its  certification  status. 

F.  NHTSA  has  long  maintained  the  policy 
that  the  omission  of  the  certification  (DOT) 
symbol  is  not  the  type  of  non-compliance 
requiring  notification  and  remedy. 
•         •         •         •         • 

Rover  believes  that  the  safety  goals  of 
FMVSS  120  have  been  achieved  by  means  of 
the  wheel  size  (the  information  most  often 
referenced  by  service  personnel)  being 
marked  on  the  steel  spare  wheel  and  all 
required  information  being  provided  to  the 
vehicle  operator  or  service  personnel  (1)  on 
the  four  alloy  wheels  installed  on  the  vehicle 
axles,  (2)  the  vehicle  owner's  manual  and  (3) 
the  certification  label  fitted  to  the  edge  of  the 
driver's  door.  Therefore,  we  submit  that  the 
failure  to  provide  a  wholly  numerical  date 
code,  "DC3T"  certification  mark  and  the 
source  of  the  rim's  published  nominal 
dimensions  on  the  subject  spare  wheels  is 
inconsequential  as  it  relates  to  motor  vehicle 
safety. 

No  comments  were  received  on  the 
petition. 

There  are  two  rim  marking  failures 
here  of  the  spare  wheel  that  NHTSA 
regards  as  constituting  a  noncomphance 
with  FTvfVSS  NO.  120.  The  first  is  the 
failure  to  designate  a  source  of  the  rim's 
pubhshed  nominal  dimensions.  The 
petitioner  argued  that  this  failure  is 
inconsequential  because  the  required 
information  is  on  the  four  wheels  that 
are  attached  to  the  vehicle,  in  the 
operator's  manual,  and  on  the 
certification  label  fitted  to  the  driver's 
door.  NHTSA  believes  that  the 
availability  of  this  information  in  three 
other  locations  affords  sufficient 
reference  if  the  information  is  needed. 

The  second  failure  is  to  provide  a 
wholly  numerical  date  code.  The 
petitioner  points  out  that  the  date  code 
that  is  provided  can  be  decoded  by  the 
petitioner  and  the  wheel  manufacturer. 
The  agency  agrees  that  the  information 
that  is  provided  is  sufficient  to  identify 
the  wheel  rims  in  question  should  the 
need  arise. 

Finally,  the  failure  to  mark  the  rims 
with  the  symbol  "DOT"  is  not  a  failure 
to  comply  with  FMVSS  No.  120  of  a 
nature  that  the  company  would  be 
required  to  institute  a  notification  and 
remedy  campaign  were  it  the  only 
failure  that  had  occurred.  This  is  a 
simple  failure  to  certify  compUance  of 
the  rim  with  all  applicable  Federal 
motor  vehicle  safety  standards.  This 
does  not  raise  a  safety  issue  in  the 
context  of  this  petition  because  the 
petitioner  has  stated  that  the  rim,  in 
fact,  meets  all  performance 
requirements  of  FMVSS  No.  120. 


For  the  foregoing  reasons,  it  is  hereby 
found  that  the  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

Authority:  15  U.S.C.  1417:  delegations  of 
authority  at  49  CFR  1.50. 

Issued  on:  March  9.  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  94-5917  Filed  3-14-94;  8:45  am) 
BILUNO  CODE  4910-69-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  9, 1994. 

The  Departmont  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury',  room  2110.  1425  New  York 
Avenue  NVV..  Washington.  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number:  1550-0020. 

Form  Number:  OTS  Form  H-(b)10. 

Type  ofRexiew:  Extension. 

Title:  Savings  and  Loan  Holding 
Company  Registration  Statement  H- 
(b)10. 

Description:  This  form  is  used  to 
determine  a  savings  and  loan  holding 
company's  adherence  to  the  statutes, 
regulations  and  conditions  of  approval 
to  acquire  an  insured  institution  and 
whether  any  of  the  Holding  Company's 
(H.C.'s)  activities  would  be  injurious  to 
the  operation  of  any  subsidiary  savings 
association. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
99. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours. 

Frequency  of  Response:  Other  (once, 
after  becoming  a  savings  and  loan 
holding  company). 

Estimated  Total  Reporting  Burden: 
792  hours. 

Clearance  Officer:  Colleen  Devine 
(202)  906-6025,  Office  of  Thrift 
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Supemsion,  2nd  Floor,  1700  G  Street 
N\V.,  Washington.  DC  20552. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-5969  Filed  3-14-94;  8  45  am] 

BILUNG  CODE  481&-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  9.  1994. 

The  Department  of  the  Treasury-  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Interned  Revenue  Serv  ice 

OMB  Number:  New. 

Form  Number:  IRS  Forms  945,  945-V 
and  94 5- A. 

Type  of  Review  New  collection. 

Title:  Annual  Return  of  Withheld 
Federal  hicome  Tax;  Annual  Record  of 
Federal  Tax  Liability. 

Description:  Form  945  is  used  to 
report  income  tax  withholding  on 
nonpayToll  payments  including  backup 
withholding  and  withholding  on 
pensions,  annuities,  IRA's,  military 
retirement,  and  gambling  winnings. 
Form  945-A  is  used  to  record 
nonpayroll  tax  liabihties. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit, 
Federal  agencies  or  employees.  Non- 
profit institutions,  Small  businesses  or 
organizations. 


EsUmated  Number  of  Respondents/ 
Recoixikeppers:  300.000. 

Estimated  Burden  Hours  Per 
Respondent/'Recordkeeper: 


Form  945 

Form  945-A 

Record- 
keeping. 

Prepanng 
and  send- 
tng  the 
form  to  the 
IRS. 

4  hr.,  47  min. 

5  min 

8  hr..  37  min. 
8  min. 

Frequency  of  Response:  Annually. 

EsUmated  Total  Reporting/ 
Recordkeeping  Burden:  1,972,470  hours. 

OMB  Number:  1545-0183. 

Form  Number:  IRS  Form  4789. 

Type  of  Review:  Extension. 

Title:  Currency  Transaction  Report. 

Description:  Financial  institutions  are 
required  to  file  Form  4789  within  15 
davs  of  any  transaction  of  more  than 
$10,000.  The  information  is  used  to 
check  tax  compliance. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
788.871. 

Estimated  Burden  Hours  Per 
Respondent:  Paper — 24  minutes;  Tape — 
2  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,185,624  hours. 

OMB  Number:  1545-1131. 

Regulation  ID  Number:  LNTL-^85-89 
Final. 

Type  of  Review:  Extension. 

Title:  Taxation  of  Gain  or  Loss  From 
Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions). 

Description:  Sections  988(c)(1)  (D) 
and  (E)  require  taxpayers  to  make 
certain  elections  which  determine 
whether  section  988  apphes.  In  addition 
sections  988(a)(1)(B)  and  988(d)  require 
taxpayers  to  identify  transactions  which 
generate  capital  gain  or  loss  of  which 
are  hedges  of  other  transactions. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Small  businesses  or  organizations 

Estimated  Number  of  Respondents: 
5,000. 


Estimated  Burden  Hours  Per 
Respondent:  40  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
3,333  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Re\iewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-5970  Filed  3-14-94;  8:45  am] 
BILUNO  CODE  4S30-01-P 


Fiscal  Service 

[Dept  CIrc.  570, 1993— Rev.,  Supp.  No.  11] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Western  Atlantic 
Reinsurance  Corp.;  Correction 

A  notice  was  published  in  58  FR 
68988  dated  December  29,  1993, 
whereby  a  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  was 
issued  to  Western  .Atlantic  Reinsu.'^ance 
Corporation,  under  section  9304 — 9308, 
title  31  CFR  part  223,  of  the  United 
States  Code  The  effective  date  of 
certification  for  Western  Atlantic 
Reinsurance  Corporation  is  hereby 
changed  to  November  5,  1993,  from 
December  23,  1993. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  1993 
Re\ision,  to  reflect  this  change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  Washington,  DC 
20227.  telephone  (202)  874-6602. 

Dated:  Marth  4, 1994 
Charles  F.  Schwan  m. 

Director.  Funds  Management  Division. 

Financial  Ma  nagement  Si'nice. 

(FR  Doc  94-59(X)  Filed  3-14-94,  8  45  am) 

BILUNO  CODE  4<1(^-3S-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunsfiine  Ad"  (Pub. 
L.  9'i-409)  5  U.S.C.  552tKe)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
March  16.  1994. 

The  business  of  the  Board  requires 
that  this  meeting  be  held  with  less  than 
one  weeks  advance  notice  to  the  public 
and  no  earlier  announcement  of  the 
iTif^eting  was  practicable. 
PLACE:  Marrincr  S.  Eccles  Federal 
Respne  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N\V  .  Washington.  DC  20551. 
STATUS:  Open, 
MATTERS  TO  BE  CONSIDERED: 

1.  Publication  for  comment  of  proposed 
amendinents  to  the  Board's  risk-based  capital 
guidelines  for  state  member  banks  and  bank 
holding  companies  to  recognize  the  risk- 
reducing  benefits  of  netting  arrangements. 

Cassettes  will  be  available  for 
listening  in  the  Board's  Freedom  of 
Information  Office,  and  copies  may  be 
ordered  for  S3  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  2C551. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr  Joseph  R.  Co\'ne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  March  11, 1994. 
Jennifer  J.  lohnson, 
Aasocmte  Secretary  of  the  Board. 
(FR  Doc.  94-6142  Filed  3-11-94;  2:50  pm] 

BILLING  CODE  621»-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon.  Monday. 

March  21.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Rt'serve  Board  Building,  C  Street 

entrance  between  20lh  and  21st  Streets. 

N.W.,  Washington.  D.C.  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Riiserve  System  employees. 


3.  Any  items  carried  forward  from  a 
previously  announced  meeting, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  .Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  11.  1994. 
Jeimifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-6143  Filed  3-11-94;  2:50  pm] 

BILLING  CODE  6210-01-P 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

jUSrrC  SE-94-09J 

TIME  AND  DATES:  March  17, 1994  at  2:30 

p.m. 

PLACE:  Room  101.  500  E  Street  SW.. 
Washington.  DC  20436. 

STATUS:  OPEN  TO  THE  PUBUC. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratirication  List 

4.  Inv.  No.  701-TA-359  (Preliminary) 

(Certain  Steel  Wire  Rod  From  Germany) 
and  Inv.  Nos.  731-TA-686-687 
(Preliminary)  (Certain  Steel  Wire  Rod 
From  Belgium  and  Germany) — briefing 
and  vote. 

5.  Inv.  No.  731-T.'\-€46  and  648  (Final) 

(Certain  Steel  Wire  Rod  from  Brazil  and 
Japan) — briefing  and  vote. 

6.  Outstanding  action  jacket: 

1.  L\V-94-017,  Scheduling  of  additional 
hearing  in  Inv.  No.  22-54,  Wheat,  Flour 
and  Semolina. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 

Issued:  March  10. 1994. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-6025  Filed  3-11-94;  8:45  am) 

BILLING  CODE  7020-02-U 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  March  14,  21,  28,  and 
April  4,  1994. 


PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Mar>'land. 

STATUS:  Public  and  Closed.    , 

MATTERS  TO  BE  CONSIDERED: 
Week  of  March  14 
Monday.  March  14 

2:00  p.m. 
Briefing  by  Nuclear  Waste  Technical 

Review  "Board  (NWTRB)  (Public  Meeting) 
(Contact:  Paula  Alford.  703-235-4473) 

Friday.  March  1 8 

11:30  a.m. 
AffirmatioiL'Discussion  and  Vote  (Public 

Meeting) 
a.  Supplemental  Ethics  Regulations 

(Tentative) 
(Contact:  John  Szabo.  301-504-1610) 
1:00  p  m. 
Briefing  on  Investigative  matters  (Closed — 
Ex.  5  and  7) 

Wpf  k  of  March  21— Tentative 

There  are  no  meetings  scheduled  for  the 

Week  of  .March  21. 

Week  of  March  28 — Tentative 
Thursday.  March  31 

9:00  a.m. 
Briefing  by  Nuclear  Energy  Institute  (NEI) 

(Public  Meeting) 
(Contact:  Richard  .Myers,  202-293-0770) 
2:00  p.m. 
Briefing  by  ABB/CE  on  Status  of  System 
80-f  Application  for  Design  Certification 
(FHiblic  Meeting) 
(Contact:  301-881-7040) 

Friday,  April  1 

10:00  a.m. 
Briefing  on  Low  Level  Radioactive  Waste 
Performance  Assessment  Development 
Plan  (Public  Meeting) 
(Contact:  John  Greeves,  301-504-3334) 
11:30  a.m. 
Affirmative/Discussion  and  Vote  (Public 
Meeting) 

a.  Sequoyah  Fuels  Corp. — Petition  for 
Review  of  LBP-93-25  (Tentative) 

(Contact:  Cecilia  Carson.  301-504-1625) 

b.  Final  Rule  on  Equal  Access  to  Justice 
Act  (10  CFR  Part  12)  (Tentative) 

(Contact:  Susan  Fonner,  301-504-1634) 

Week  of  April  4 — Tentative 
Thursday.  April  7 

10:00  a.m. 
Briefing  by  Westinghouse  on  AP-600 

Design  Certification  (Public  Meeting) 
(Contact:  Brian  McIntjTe,  412-374-4334) 
11:30  a.m. 
Affirmative'Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
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ttrr.e-reserved  basis.  Supplementary  notice  is 
pro\ided  in  accordance  with  the  Sunshine 
Act  as  sp«»ciric  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  sub)ect  to  change  on  short 
notice.  To  venfv  the  status  of  meetings 
call  (recordmg)— (301)  504-1 2'^2. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
WiUiam  Hill.  (301)  504-1661. 

Dated   March  11,  1994. 
William  M.  Hill,  Jr.. 
SECY  Tracking  Officer.  Office  of  the 
Secretary- 
|FR  Doc.  94-6141  Filed  3-11-94;  2:48  pm] 

BltLIKG  CODE  759(M)1-M 

UNITED  STATHS  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Qose  Meeting 

At  Its  meeting  on  March  7,  1994.  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 


close  to  public  observation  its  meeting 
scheduled  for  April  4,  1994,  in  Chicago, 
Illinois.  The  members  will  consider  an 
additional  funding  request  for  the 
Chicago,  Illinois,  General  Mail  Facility. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado.  Daniels,  del  Junco, 
Dyhrkopp,  Mackie.  Pace.  Setrakian  and 
Winters;  Postmaster  General  RLinyon, 
Deputy  Postmaster  General  Cxjughlin, 
Secretary  to  the  Board  Hams,  and 
General  Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(6)  and  (9)(B)  of  Title 
5,  United  States  Code,  and  section  7.3(fl 
and  (i)  of  Title  39.  Code  of  Federal 
Regulations,  this  portion  of  the  meeting 
IS  exempt  from  the  open  meeting 
requirement  of  the  Go\ernment  in  the 
Simshine  Act  [5  U.S  C.  552b(b)l  because 
It  is  hkely  to  disclose  information  of  a 
personal  nature  where  disclosure  wcuni 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and 
further,  is  likelv  to  disclose  information. 


the  premature  disclosure  of  which 
would  significantly  frustrate  proposed 
procurement  actions. 

The  Board  further  determined  that  the 
public  interest  did  not  require  that  the 
Board's  discussion  of  the  matter  be  open 
to  the  pubhc. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(6)  and  (9)(B)  of  Title  5.  United 
States  Code;  and  section  7.3(f)  and  (i)  of 
Title  39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 
David  F   Hams, 
Secretary. 
IFR  Doc.  94-6099  Filed  3-11-94;  1:40  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGDia-93-028] 

Drawbridge  Operation  Regulations, 
Lake  Washington,  WA 

Correction 

In  rule  document  94-4763  beginning 
on  page  10076  in  the  issue  of  Thursday. 
March  3,  1994,  make  the  following 

Cdrrection' 

§117.1049    [Corrected] 

On  page  10077,  in  the  first  column, 
amendatory  item  2  correctly  reads  as  set 

forth  below. 


2.  Section  117.1049  is  temporarily 
amended  by  suspending  paragraph  (d) 
and  revising  paragraphs  (a)  and  (c)  to 
read  as  follows. 


BILUNG  COD€  1505^1-0 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Pan  151 
[CGD  93-030] 
RIN2115-AE44 

Shipboard  OM  Poltution  Emergency 

'Plans 

Correction 

In  proposed  rule  document  94-3522 
beginning  on  page  8086  in  the  issue  of 
Thursday,  February  17,  1994,  make  the 
following  corrections: 

1.  On  page  8087,  in  the  second 
column,  in  the  tenth  line  from  the 
bottom,  "regulations"  should  read 
"regulation". 

2.  On  the  same  page,  in  the  third 
column,  in  the  sixth  full  paragraph,  m 
the  fifth  line  from  the  bottom,  "prime" 
should  read  "prima". 


J.  On  page  8088,  m  the  second 
column,  in  the  last  paragraph,  in  the 
first  line,  "Ships"  should  read  "ships". 

4.  On  page  8089,  in  the  first  column, 
in  the  third  paragraph,  in  the  second 
line,  "cost"  should  read  "costs". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  175 

Receipt  of  Domestic  Interested  Part 
Petition  Concerning  Country  of  Origin 
Marking  for  Cast  Iron  Soil  Pipe 

Correction 

In  proposed  rule  document  94-5262 
begirming  on  page  10764  in  the  issue  of 
Tuesday,  March  8,  1994,  make  the 
following  correction: 

On  page  10765,  in  the  first  column, 
under  DATES,  beginning  in  the  second 
line,  "60  days  from  the  date  of 
publication  in  the  Federal  Register." 
should  read  "May  9,  1994." 

BILUNG  CODE  1505-01-0 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SES  Positions  That  Were  Career 
Reserved  During  1993 

AGENCY:  Office  of  Personnel 

Management. 
ACTION:  Notice. 

SUMMARY:  As  required  by  the  Civil 
Service  Reform  Act  of  1978.  this  gives 


notice  of  all  positions  in  the  Senior 
Executive  Service  (SES)  that  wrere  career 
reserved  during  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vaughn,  Office  of  E.xecutive  and 
Management  Policy.  (202)  606-1927. 

SUPPLEMENTARY  INFORMATION:  Below  is  a 
list  of  titles  of  SES  positions  that  were 
career  reserved  any  time  in  calendar 
year  1993  whether  or  not  they  were  still 


career  reserved  on  December  31,  1993. 
Section  3132(b)(4)  of  title  5,  United 
States  Code,  requires  that  the  head  of 
each  agency  publish  the  list  by  March 
of  the  following  year.  0PM  is  publishing 
a  consolidated  list  for  all  agencies. 

U  S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 


Positions  That  Were  Career  Reserved  During  Calendar  Year  1993 


Agency  organization 

Action: 

Office  Inspector  General  , 

Assoc  Director  Fof  Wgmt  &  Budget , 

Administrative  Conference  of  the  U.S.: 

Administrative  Conference  of  the  US  , 

Act^isor/  Council  on  Historic  Preservation: 

Ofc  of  the  Exec  Director  

Departmerrt  of  Agrtcuttjre: 

Ofc  of  the  Inspector  General  


Career  reserved  positions 


Office  of  Asst  Sec'y  Administration  .. 
Office  of  OperatKxis  

Office  of  Pnance  and  Management 
Farmers  Home  Administration  

Federal  Crop  insurance  Corporation 

Rural  Development  Administration  .. 
Agricultural  Marketing  Sen/ice  


Animal  &  Plant  Health  Inspection  Service 


Veterinary  Services 


Plant  Protection  &  Quarantine  Service 


Inspector  General. 

Associate  Director  for  Management  &  Budget. 

Asst  Dir  for  Financial  Management. 

Executive  Director. 
Research  Director. 
General  Counsel. 

Executive  Director. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Investigations 

Dep  Asst  Inspector  General  for  Investigation. 

Asst  Inspector  General  for  Audit. 

Dep  Assistant  Inspector  General  for  Audit. 

Dep  Asst  Inspector  General  for  Audit. 

Asst  Inspector  Gen  for  Pol  Dev  &  Res  Mgmt. 

Dep  Asst  Insp  Gen  for  Invest  Immediate  Office. 

Deputy  Chief  Financial  Officer. 

Director  Office  of  Operations 

Deputy  Dir  for  Procurement  &  Real  Properly. 

Director,  Applications  Systems  Division. 

Dir,  Info  Resources  Management  Division. 

Director,  FinanaaJ  Services  Division. 

Dir,  Thnft  Savings  Plan  Division. 

Deputy  Administrator  for  Management. 

Assistant  Administrator,  Finance  Office. 

Assi  Admr  for  Automated  Information  Services. 

Asst  Admr.  Community  and  Business  Programs. 

Assistant  Manager  for  Administration, 

Assistant  Manager  for  Insurance  Services. 

Asst  Manager  for  Research  &  Development. 

Asst  Admr  Fin  Prog. 

Deputy  Administrator,  Management. 

Director,  Fmit  &  Vegetable  Division. 

Director,  Cotton  Division. 

Director,  Dairy  Division. 

Director,  Livestock  Division. 

Director,  Tot»acco  Division. 

Agncultural  Marketing  Svc,  Dir  Poultry  Div. 

Director,  Compliance  Staff. 

Dir,  Commodity  Scientific  Support  Division. 

Director 

Deputy  Administrator  for  Management  &  Budget. 

Assoc  Dep  Administrator  for  Mgt.  &  Budget. 

Dep  Admr,  Regulatory  Enforcement/ Animal  Care. 

Director,  Northern  Region. 

Dir,  S  E  Region,  Veterinary  Services. 

Director,  Western  Region. 

Director,  South  Central  Region. 

Dep  Admr,  Animal  Damage  Control. 

Dir,  Natl  Ctr  for  Vetennary  Eptdemtology. 

Dep  Admr,  International  Services. 

Director  Norttieastem  Region. 

Director,  South  Central  Region. 

Director,  Westem  Region. 

Director,  Souttieastem  Region. 

Asst  to  the  Asst  Dep  Admr,  Natl  Programs.  PPQ. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993 — Continued 


Agency  organization 


Career  rese^ed  positiorYs 


Science  and  Techrx)logy  ._ 

Federal  G'a-"^  inspection  Ser.'ice  ..„ 

Food  Safety  and  inspection  Service  ..? 


Food  &  Nutrition  Sei-vice  

Agricul^jral  StabilizatK>n  &  Conse«vatioo  Service 

Foreign  Agncuitjrai  Ser.  ce    

Agnculture  Research  S€'-v-»ce   ...„ 

National  Program  Staff  Office  „ 

Beltsville  Area  Office — 


North  Atlantic  Area  Office 


Soutti  Atlantic  Area  Office 


Micfwest  Area  Office 


Midsoutfi  Area  Office 


Central  Plains  Area  Office    . 
Southern  Plairis  Area  Otfice 


Director.  Operatonal  Suppct  FPQ. 

Director,  Saerce  arxj  Tecr-.roiogy. 

Dir,  Field  Management  Diyrsson. 

Asst  Deputy  Adr^m  Tec'^mcai  Se-ztces. 

Dep  Admir-Admiriistrat've  Kkym. 

Dir,  Ntortneast  RegKXi.  Phita..  PA_ 

Regl  Di'ector.  Atlanta  GcDiQ^a 

Dir,  Nortti  Central  Reg>on,  Des  KAotnes  >cwa 

Director.  Southwest  Pegior-,  Dallas.  "Tenas 

Asst  Dep  Admr  Comp  &  Stafi  Operations, 

Asst  Dep  Aonin  (Admin  Mqt; 

Deputy  Administrator,  Science 

Dep  Admr,  Intemi  Programs, 

Asst  to  me  Dep  Admr  intemattonal  Programs. 

Asst  Deputy  Adrr,in;st'ator, 

Regional  Director 

Assistant  Deputy  Admtnisti3t0f, 

Associate  Ciepi.-r,  A,;,i"Ti^-5tratC'f 

Assoaate  C'etx.ty  Aar^wstrator 

Associate  Admimstratof. 

Deputy  Administrator. 

MaUix  Manager,  Track  tl. 

Deputy  AdfTMnistratof. 

Director 

Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Deputy  Administrator. 

Deputy  Aomin  tor  Finarx;ial  Management. 

Deputy  Adn-tr  (or  Management. 

Accounting  Ctficer. 

Director,  Budget  Drviston. 

Dir.  Grain  &  Feed  Div. 

Deputy  Asst  Administrator  (or  Mar>agement 

Dep  Adr^r  for  Adm  Mgml. 

Assoc  Dep  Admin  for  Admintstratjve  Management 

Asst  Adm  for  Cooperatrve  irieract>or.s. 

Global  Change  Research  Sta^  Assista"t 

Deputy  Admn.'strator  Nat'C-'^.a!  P'ogfam  Staff. 

Assoc  Dep  Aomr 

Associate  Dep  A -:■-,. ast'ator  A'",,fT,al  Sciences 

D'r,  BettsviHe  Hun^an  Nutation  Research  Ctr 

Director,  Beltsville  Area  Office. 

Assoc  Dir  Beltsville  Area. 

Assoc  Dep  Admr,  Natural  Resources/Systems. 

Associate  Deputy  Admin  Genetic  Resources. 

Associate  Deputy  Administrator. 

Supervisory  Research  Chemist 

Dir,  US  Natiofwl  Artxxetum. 

Dir,  Beltsville  Hunrran  Nutntion  Research  Ctr. 

Director,  Eastern  Regl  Research  Center. 

Research  Programs  Director. 

Director,  North  Atlantrc  Area. 

Assoc  Dir,  North  Atlantic  Area. 

Res  Leader-Plant  Physio  &  Photosyntf>esis  Res. 

Associate  Dir,  South  Atlantic  Area. 

Director.  Russell  Research  Center. 

Supen^isory  Research  Geneticist 

Supervisory  Research  PhystoJogist 

Director,  South  Atlantic  Area. 

Dir,  Midwest  Arpa, 

Dir,  Norf^e^n  ^eg  ornal  Research  Center, 

Assoc  Dir.  Midivest  Are-a. 

Supervisory  Ve'erma'-y  Medical  Officer. 

Supen,'isor,  Research  Chemist 

Supervisory  Research  Geneticist  (Plants). 

Dir,  SoutheT  Regional  Res  Center,  New  Ortean. 

Director,  Mid- South  Area. 

Associate  Director,  Mid  South  Area. 

Dir,  Natl  Animal  Disease  Center. 

Director,  Southern  Plains  Area 

Director,  ConservatJoo  &  Production  Res  Lad. 

Assoc  Dir,  Southern  P  ains  Area. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


Career  reserved  positions 


Northern  Plains  Area  Office 


Pacific  West  Area  Office 


Cooperative  State  Research  Service 

Extensiori  Service  , 

Scil  Conservation  Sen/ice 


Fores!  Service 


Research 


Natl  Forest  System 


State  &  Private  Forestry 
Fiek)  Units  


International  Forest  System  . 
Economic  Researcti  Service 


Economics  Management  Staff  

National  Agncuttural  Statistics  Service 


Dir,  Subtropical  Agriculturai  Res  Latx^ratory. 

Director,  Northern  Plains  Area. 

Associate  Director,  Northem  Plains  Area  Ofc. 

Dir,  R.L.  Hnjska  US  Meat  Animal  Res  Center 

Supervisory  Soil  Scientist. 

Director,  Western  Regional  Research  Center. 

Res  Leader  Natural  Products  Chemistry  Res. 

Dir,  Western  Human  Nutrition  Research  Center. 

Director,  Pacific  West  Area  Office. 

Director,  Plant  Gene  Expression  Center. 

Associate  Director.  Paafic  West  Area  Office. 

Dir,  Western  Cotton  Research  Laboratory. 

Supervisory  Research  Plant  Pathologist. 

Supervisory  Research  Plant  Pathologist. 

Supervisory  Soil  Scientist. 

Supervisory  Soil  Scientist. 

Assoc  Administrator  for  Grants  &  Program  Sys. 

Deputy  Admin  Management. 

Director,  Engineenng  Drvision. 

Dir,  Ecological  Sciences  and  Technology  Divisi. 

Deputy  Chief  for  Management. 

Dir,  Consv  Planntng  and  App. 

Director,  Watershed  Projects  Division. 

Dir,  Basin  &  Area  Planning  (Soil  Conserv). 

Associate  Deputy  Chtef  for  Management. 

Dir,  Soils  (Soil  Saentist). 

Dir,  Land  Treatment  Program. 

Dir,  Information  Res  Management  Division. 

Dir,  South  National  Technical  Center. 

Associate  Deputy  Chief  for  Technology  Sci  Tec. 

Dep  Chf  for  Administration. 

Dir,  Forest  Pest  Mgmt  Staff. 

Dir,  Fiscal  and  Accounting  Management. 

Associate  Deputy  Chief  for  Administrator. 

Director,  Fire  and  Aviation  Staff. 

Director,  Timber  Mgmt  Research  Staf 

Dir  Insect  and  Disease  Research  Staff. 

Dir  Forest  Environment  Research  Staff. 

Director,  Forest  Resource  Economics  Staff 

Dir,  Forest  Fire  &  Atmos  Sciences  Res  Staff. 

Dir.  Range  Management  Staff. 

Dir,  Recreation,  Mgmt  Staff. 

Dir  Timt)er  Management  Staff. 

Director,  Engineenng  Staff. 

Director,  Lands  Staff. 

Dir  Land  Management  Planning  Staff. 

Dir.  Wildlife  &  Fishenes  Mgmt  Staff. 

Dir,  Minerals  &  Geology  Staff. 

Director,  Watershed  &  Air  Management  Staff. 

Dir  Ecological  Management. 

I  PA  Assignment. 

Dtr  Cooperative  Forestry. 

NE  Area  Dir,  State  &  Private  Forestry,  U  DARB. 

Dir  N  Eastern  Forest  Expenment  Station. 

Dir,  North  Central  Forest  Exp  Station. 

Dir,  Pacific  NW  Forest  &  Range  Exp  Station. 

Dir,  Pacific  SW  For  &  Range  Exper  Sta. 

Director  Rocky  Mt  Forest  &  Range  Exper  Stat. 

Dir  S  Eastern  Forest  Expenment  Station. 

Director,  Forest  Products  Laboratory. 

Dep  Dir  Forest  Products  Lab. 

Deputy  Regional  Forester, 

Associate  Deputy  Chief. 

Admr,  Ecorramic  Research  Service 

Associate  Administrator-Economic  Rsch  Svc. 

Director  Agriculture  4  Trade  Analysis  Div. 

Director  Commodity  Economics  Division. 

Director  Resources  &  Technology  Division. 

Director  Agncutture  &  Rural  Econ  Division. 

Dep  Admin  for  Info  Res  &  Mgt  Oper. 

Director,  Economics  Management  Staff. 

Admr,  National  Agricultural  Statistics  Serv. 

Deputy  Administrator  for  Operations. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organizafton 


World  Agricultural  Outloo  Board  , 

Office  of  Er\ergy   , 

Board  lor  intemattonal  Broadcasting: 

Board  of  International  Broadcasting  , 

Board  Staff  

Department  of  Commerce: 

Office  of  Tecfinotogy  

Office  of  tfie  General  Counsel  

Ofc  of  Asst  Secy  for  Administration  „ 

Director  for  Management  and  information  

Director  for  ProcLirement  &  Administrative  Services 

Office  of  Human  Resources  Management  

Director  tor  Planning  Budget  arxj  Evaluation  

Ofc  of  the  Under  Secy  for  Economic  Affairs  

Bureau  o(  Economic  Analysis  


Bureau  of  the  Census 


Demographic  Programs 


Career  reserved  posrtions 


Decennial  Census  

Statist)cal  Design  Methodology  and  Starxlards 

Field  Operations 

Economic  Programs  


Dir  Estimates  D'v 

Dir.  State  Stafist>cai  Division. 

Deputy  Administrator  for  Programs. 

Dir,  Systems  &  ln<ormat)on  Division. 

Director,  Survey  Management  Division. 

Chairperson 

Dep  Chairperson. 

Di'-ector.  Offce  of  Energy. 

Dep  Exec  Di'ector'Director  of  Program  Review 

Inspector  General. 

Exec  Director. 

Gerteral  Counsel. 

Director  of  FinanaaJ  &  Congressional  Affairs. 

Executive  Director 

Asst  Gerteral  Counsel  tor  Finance  &  Litigation. 

Director.  Office  of  intelltgence  Liaison. 

Dir  for  federal  Asst  &  Management  Support. 

Dir  for  Finar^cial  Mar^agement 

Dir  for  inforrnatHDn  Resources  Management. 

Director  for  P'ocuremeni  &  Aomin  Serv>ces. 

Dep  Dir  tor  Procurerrient  &  Admin  Services. 

Director.  Office  o*  Securrty. 

Deputy  Director  for  Procurement 

Director  for  Human  Resources  Mariagement. 

Dep  Dir  of  Human  Resources  Management. 

Director.  Office  of  Budget 

Dep  Assf  Secy  for  Statistical  Affairs. 

Dir,  Office  of  Business  Analysis. 

Director. 

Dep  Dir.  Bur  of  Economtc  Analysis. 

Assoc  Dir  for  Natl  Economtc  Accounts. 

Assoc  Dir  (or  Pegion,al  Economics. 

Assoc  Dir  for  ntemational  Economics. 

Chief  Econor^ist. 

Chf  Statistician 

Asst  to  the  Director  'or  Econometrics. 

Chf.  Nan  Income  &  vVeatth  Div. 

Chief,  Business  Outkx*  Div. 

Chief,  International  Investment  Division. 

Dep  Dir. 

Asst  Director  tor  ADP. 

Prog  Mgr,  Computer-Assisted  Survey  Info  Coll. 

Chief.  Technical  Servces  Division. 

Chief,  Personnel  Division 

Chief  Admin  &  Pubucahons  Services  Division. 

Senior  Program  Ana^y-st 

Asst  Dir  (or  Administrat'On. 

Associate  Director  for  Administration. 

Assoc  Dir  for  iptormation  Technology. 

Chief,  Data  User  Services  Division. 

Chief,  Computer  Sen/>ces  Division. 

Associate  Director  for  Dernographic  Fields. 

Chf,  Population  D'V 

Chief,  Demographic  Surveys  Divisions. 

Chf,  Housing  S  nousenoid  Econ  Statistics  Div. 

Chief.  Statisticai  Methods  Division. 

Chief,  int)  Statistical  PTigrams  Center. 

Associate  Director  for  the  Decennial  Census 

Asst  Dir  (or  Pubiicify  and  Outreach 

Chf,  Geography  D'v 

Chief,  Decennial  Management  Division. 

Chief.  Decennial  Statistical  Studies  Div. 

Assoc  Dir  (or  Statistical  Standards  &  Methods. 

Chief,  Year  2000  Res  &  Dev  Staff 

Chief,  Statistical  Researcn  Dmsioh 

Assoc  Du  for  ^tetd  Oper'ations 

Chief,  Field  Division. 

Chief.  Data  Preparation  Dwision. 

Associate  Director  for  Ecorx>m»c  P'ograms. 

Assistant  Director  for  Ecorx)m(c  Programs. 
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Agency  Ofganization 


Career  reserved  positions 


Institute  for  Telecommuntcatjons  Saences 

Economic  De\eiopment  Administration  

Ofc  of  the  Inspector  General  , 


'  Ofc  of  the  Under  Sec  for  Export  Administration  .... 

Otc  of  Asst  Secy  for  Trade  Development , 

Ofc  of  Dep  Asst  Secy  for  Compliance 

Ofc  of  Dep  Asst  Secy  for  Investigations „... 

National  Oceanic  and  AiriKsspheric  Administration 

Systems  Program  Office  


Office  of  Administration 

National  Marine  Fisheries  Service 

Fisheries  Resource  Management  

Fistieries  Centers  „ „ , 

Deputy  Asst  Admr  for  Satellrtes 

Office  of  Oceanic  and  Atmospheric  Research  ... 
Office  of  Oceanic  Research  Programs  , 

Environmental  Reseeirch  Laboratories 

Atlantic  Oceanography  and  Meteorological  Labs 

Wave  Propagation  Lab  „ 

Aeronomy  Lab  

Geophysical  Fluid  Dynamics  Laboratories  

Great  Lakes  Environrnental  Research  Lab 

National  Severe  Storms  Latxxatofy 

Air  Resources  LatxDratory  „ 

Pacific  Manne  Environmental  Lab  

National  Ocean  Services  _ 


Chief,  Agriculture  Div. 

Chf,  Business  Div. 

Chf,  Construclion  Statistics  Div. 

Chief  Economic  Census  &  Surveys  Division. 

Chf,  Foreign  Trade  Div. 

Chf.  Government  Div. 

Chf,  Industry  Div. 

Chief,  Economic  Statistical  methods  Division. 

Chief.  Economic  Programming  Division. 

Assoc  Admr  for  Telecommunications  Science. 

Deputy-  Dir  for  Systems  &  Networks. 

Dep  Director  for  Program  Operations. 

Assistant  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Asst  insp  Gen  for  CompI  &  Aud't  Resoiulion 

Deputy  Assistant  Inspector  Gen  for  Auditing 

Asst  Insp  Gen  for  Ping,  Eval  &  Inspections. 

Counsel  to  the  Inspector  General. 

Dep  Asst  Insp  Gen  for  Insp  &  Res. 

Director  of  Administration. 

Director  Office  of  Consumer  Goods. 

Dir,  Office  of  Agreements  Compliance. 

Dir,  Office  of  Antidumping  Compliance. 

Dir,  Office  of  Antidumping  Investigations. 

Dir.  Office  of  Countervaiiing  Investigations. 

Dir  for  High  Performance  Computing  Commun. 

Dir,  NOAA  Coastal  Ocean  Program  Office. 

Director,  Systems  Engineenng  Staff. 

ASOS  Program  Manager. 

Nexrad  Program  Manager. 

GOES  Program  Manager. 

CHF.AWI  Interactive  Processing  System  i990's. 

Fleet  Modernization  Program  Manager. 

Dir  for  Information  Systems  &  Finance. 

Director  for  personnel  &  Civil  Rights. 

Dir  for  Procurement.  Grants  &  Adm  Services. 

Senior  Scientist  for  Fisheries. 

Dir,  Ofc  of  Research  &  Environmental  Info. 

Director,  Office  of  Enforcement. 

Science  &  Research  Dir  Northeast  Region. 

Science  &  Research  Dir. 

Science  &  Research  Dir  Southwest  Region. 

Scierx;e  &  Research  Dir. 

Science  and  Research  Director. 

Dir,  Natl  Oceanographic  Data  Center. 

Director.  National  Climatic  Data  Center. 

Dir,  National  Geophysical  Data  Center. 

Poes  Program  Manager. 

Dir  Ofc  of  Sys  Development. 

Director,  Forecast  Systems  Laboratory. 

Dep  Dir,  Ofc  of  Oceanic  Research  Programs. 

Program  Director  for  Weather  Research. 

Dep  Asst  Admr  for  Extramural  Research 

Dep  Dir,  Environmental  Research  Latxxatones. 

.Associate  Director  for  Scierx;e  &  Data. 

Dir,  Climate  Monitoring  &  Diagnostics  Lab. 

Dir,  Atlantic  Oceanographic  &  Meteorological. 

Depy  D'r,  Atlantic  Oceanographic  &  Meteorological. 

Dir.  Space  Environment  Latxjratory. 

Director. 

Director,  Aeronomy  Latxxatory. 

Director. 

Super.'isory  Rsch  Meteorologist. ' 

Supervisory  Rsch  Meteorologist. 

Superviscy  Rsch  Meteorologist. 

Dir,  Great  Lakes  Environmental  Research  Lab. 

Dir,  Nat'l  Severe  Storms  Lab. 

Director.  Air  Resources  Laboratory. 

Dir,  Pacific  Ma.nne  Environmental  Lab. 

Chf,  Marine  Analysis  &  Interpretation  Div. 

Dir,  Office  of  Ocean  &  Earth  Sciences. 

Senior  Scientist  for  Ocean  Services. 
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POSITIONS  That  Were  Career  Reserved  Duri^^ks  Calendar  Year  1 993— Continued 


Agency  organization 


Ocean  Resources  Consen/ation  and  Assessment 


Charting  and  Geodetic  Services 


National;  Weather  Service 


Office  of  Meteorology 


Office  of  Hydrology 


Office  of  Systems  Operations 


Office  of  Systems  Development 


National  Meteorological  Ctr 


Career  reserved  positions 


Regional  Offices  &  Centers  

National  Institute  of  Standards  and  Technology  ... 

Office  of  Associate  Director  

Advanced  Technology  Program 

Technology  Services 

Office  of  Techrxjlogy  Commerctalizatwn  

Office  of  Measurement  Services 

Office  of  Standards  Services  

Electronics  and  Electrical  Engineenng  Lalxiratory 

Electricity  Division 

Electromagnetic  Technology  Dtviston _ 

Semiconductor  Electronics  Division  _ 

Manufactunng  Engineering  Laboratory  

Precision  Engineering  Division  

Rotx)t  Systems  Division  


Chief.  Ocean  Ot>ser/ation  Division. 

Chief.  Ocean  &  La*<e  Levels  Drvision. 

Cht.  Strategic  Er^vror^meniai  Assessrrents  Div. 

Ch(,  Hazardous  Maienais  R&A  Division. 

Chief.  Coastal  Monitonr>g  B.oeffects  Asses  Div. 

Chf,  Physical  Ocea^>ograp^y  Division. 

Chief,  Geosciences  Latx>ratory. 

Chref.  Aerorkaut)cal  Charting  Division. 

Director,  NOAA  Data  Buov  Office. 

Chief,  Managemerrt  and  Buoget  Staff. 

Chief,  International  Affairs  Ofv^sion. 

Chf,  Ofc  of  the  Fed  Coord: r-.al or  for  Meteor^ogy. 

Deputy  Assistant  Administrator  (or  Operations. 

Dir,  NEXRAD  Operational  Suppon  Facjlity. 

Transition  Dir,  Transrtion  P'og  Ofc. 

Dir,  Office  of  Mefeorotogy. 

Chief,  Operations  Drvnsjon. 

Chf,  Prog  Requirements  &  Ptng  Division. 

Director,  Office  of  Hydrology. 

Chtef,  Hydroiogic  Servces  Divis-on 

Chtef,  HydrologK;  Research  Laboratory. 

Chief,  Er>gineenng  D'vtsion. 

Chief,  Systems  Operations  Center. 

Chief,  Systems  Integration  Drvisjon. 

Dtr,  Office  of  Systems  Operations. 

Director.  Office  of  Systems  Development. 

Chief,  Integrated  Systems  Latxiratoiv 

Chtef,  Techniques  Devel  Laboratory 

Chief,  Advanced  Devel  &  Derrwnstration  Lab. 

Dep  Dir,  Office  of  Systems  Development 

Director,  National  Meteorological  Center. 

Deputy  Director. 

Director,  Climate  Analysis  Center 

Chief,  Automation  Division. 

Chief,  Development  Div 

Chf,  Meteorological  Operations  DIvisioa 

Dir  Natl  Severe  Storms  Forecast  C-enter, 

Director  Natl  Hurricane  Center. 

Dir  Souttiem  Region,  Ft  Worth. 

Dir.  Salt  Lake  City  Region. 

Dir.  Alaska  RegKxi,  Archorage. 

Dir  Eastern  Region  NWS. 

Director  Central  Region. 

Director  for  Quality  Programs. 

Dep  Dir,  Ofc  of  Quality  F>rograms. 

Assoc  Dtr  for  Tech  4  Business  Assessment 

Scientrfic  Advisor. 

Director  for  International  &  Academic  Affairs. 

Deputy  Director  for  Interr^ational  Affairs. 

Deputy  Director  tor  Academic  Affairs. 

Dep  Director,  Advanced  Techknoiogy  Program. 

Director,  Advarx»d  Technology  Program. 

Deputy  Director,  Technology  Services. 

Dir,  Ofc  of  Technol  Evaluation  &  Assessment. 

Dir,  Office  of  Technotogy  Commercial  12 atioa 

Chf,  Phy  Meas  S'P  01c  of  Measurement  Services. 

Director,  Office  of  Measurement  Services 

Dir,  Office  of  Standards  Services 

Dir,  Electronics  &  Electncal  Eng  Latxiratofy. 

Deputy  Director. 

Dir,  Office  of  Miaoelectronics  Programs. 

Chief,  Electrxyty  Division 

Chf-Electromagnetic  Tecrvxjlogy  Division. 

Chief  Serrvconductor  Electronics  Division. 

Senior  Research  Scientist. 

Dir.  Manufactunng  Engineenng  Laboratory 

Chtef,  Automated  Production,  Technotogy  Div. 

Manager  for  Industnal  Relations. 

Program  Manager  Automated  Manufacturing  Res. 

Dep  Dir,  Manufactunng  Engineenng  Latxyatory. 

Chief,  Precision  Engineenng  Division 

Chief,  Robot  Systems  Divtsioa 
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Agency  organization 

Factory  Automation  Systems  Division  

Physics  LatX)ratory 

Ionizing  Radiation  Division 

Fundamental  Constants  Data  Center  

Molecular  Ph>sics  Division  

Quantum  Metrology  Division  

Atomic  Physics  Division  

Time  and  Frequency  Division  

Quantum  Physcs  Division  

Electron  and  Optical  Physics 

Chemical  Science  and  Technology  Latxjratory 

Inorganic  Analytical  Research  Division 

Organic  Analytical  Research  Division  

Surtace  and  Microanalysis  Science  Division  .... 

Biotecnnology  Division  , 

Thermophysics  Division  

Matenais  Science  and  Engineering  Latxjratory 


Materials  Reliability  Division  

Office  of  Intelligent  Processing  of  Materials 

Organization  Abolished  

Polymers  Division 

Metallurgy  Division  '. 

Reactor  Radiation  Division 

Computer  Systems  Laboratory  


Career  reserved  positions 


Building  and  Fire  Research  Laboratory  

Building  Environment  Division 

Building  Materials  Division  

Fire  Science  and  Engineering  Division 

Fire  Measurement  arxl  Research  Division  

Compu-ting  and  Applied  Mattiefnabcs  Latxiratory 


Statistical  Engineenng  Division 

Patent  and  Trademark  Administration  

Office  of  Assistant  Commissioner  for  Patents 
Chemical  


Chief.  Factory  Automation  Systems  Division. 

Director,  Physics  Laboratory. 

Physicist  (Nuclear). 

Coordinator  of  Radiation  Measurement  Services. 

Coordinator  of  Program  Development. 

Deputy  Director.  Physics  LalX)ratory. 

Chief.  Ionizing  Radiation  Division. 

Mgr,  Fundamental  Constants  Data  Center. 

Chief,  Molecular  Physcs  Oiv. 

Chief,  Quantum  Metrology  Division. 

Chief,  Atomic  Physics  Division. 

Chief,  Time  and  Frequency  Division. 

Senior  Scientist.. 

Senior  Scientist  &  Fellow  of  JILA. 

Senior  Scientist  &  Fellow  of  JILA. 

Group  Leader  lor  FAR  Ultravioiet  Physics. 

Dir,  Chemical  Sci  &  Technology  Laboratory. 

Deputy  Director  for  Programs. 

Chief  Inorganic  Analylicai  Research  Division. 

Chief  Organic  Analytical  Research  Divis'on. 

Chf.  Surlace  &  Microanalysis  Science  Division. 

Group  Leader,  Surface  Spec  &  Thin  Films. 

Chief.  Biotechnology  Division. 

Chief  Thermophysics  Division. 

Dtr,  Materials  Sci  &  Eng  Laboratory 

Senior  Scientist. 

Scientific  Assistant  to  the  Director.  IMSE 

Dep  Dir,  Matenais  Sci  &  Eng  Lab. 

Chief,  Film  &  Fiber  Technology. 

Chief  Matenais  Reliability  Div 

Chf,  Ofc  of  Intell  Processing  of  Materials. 

Chief  Ceramics  Division. 

Chief.  Polymers  Division. 

Chf,  Metallurgy  Division. 

Physicist  (Solid  State). 

Chief,  Reactor  Radiation  Division. 

Group  Leader  Neutron  Condensed  Matter  Science, 

Chief.  Reactor  Operations. 

Chief  Systems  &  Network  Architecture  Division. 

Chf,  Advanced  Systems  Division. 

Chf,  Info  Syst  Engineenng  Division. 

Chf,  Systems  and  Software  Technology  Division. 

Associate  Director  for  Computer  Secunty. 

Associate  Director  for  Program  Implementation. 

Chief.  Computer  Security  Division. 

Chief,  Structures  Division. 

Dir,  Building  &  Fire  Research  Laboratory. 

Dep  Dir,  Building  &  Fire  Research  Labor.itory. 

Asst  Dir.  Building  &  Fire  Research  Laboratory. 

Chief,  Building  Environment  Division. 

Chf,  Building  Materials  Div. 

Chief.  Fire  Safety  Engineering  Division. 

Chief,  Fire  Science  Division. 

Dir,  Computing  &  Applied  Mathematics  Lab 

Dep  Dir.  Computing  &  Applied  Mathematics  Lab. 

Chief,  Computer  Services  Division. 

Chief  Scientific  Comouting  Division. 

Asst  Dir  for  Managemient  Information  Technology 

Associate  Director  for  Computing. 

Chief,  Statistical  Engineenng  Division. 

Asst  Commissioner  for  Flr^ance  and  Planning 

Assistant  Commissioner  for  External  Affairs. 

Dep  Asst  Corrv  for  Public  Services  &  Adm. 

Dir  Directorate  for  Interdiscipl  Program. 

Administrator  for  Search  &  Information  Res. 

Group  Director  110. 

Group  Director  120. 

Group  Director— 130. 

Group  Director  150. 

Deputy  Group  Director— 1 10. 

Group  Director— 180. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Co-^t^-ued 


Agency  organization 


Electrical 


Mechanical 


Office  of  Assistant  Commissioner  for  Trademarks 


Commodity  Futures  Tradhig  Commission: 
OHice  of  ttie  Geneial  Counsel 


Office  of  the  Executive  Director 
Division  Economic  Analysis  


Division  of  Enforcement  

Division  of  Trading  and  Markets 


Consumer  Product  Safety  Commission; 
Ofc  of  Executive  Dir  


Office  o1  Hazard  Identification  &  Reduction 


Ofc  Secy  of  Defense: 

Office  of  ttie  Secretary  .. 
Ofc  of  Asst  Secy  iSoJic) 


Joint  Activities  

Director  Operational  Test  and  Evaluation 
Ofc  of  Inspector  Gene'al 


Ofc  of  Asst  Secy  of  Defense  (Reserve  Affairs)  

Ofc  Dep  Asst  Secy  (Civilian  Personnel  P  e  Orxx)tunity) 


Career  reserved  positions 


Deputy  Group  Dir  1 50. 

Deputy  Group  Director  180. 

Group  Director  for  260. 

Group  Director  210. 

Group  Director  for  220. 

Group  Director— 230. 

Group  Director  240. 

Group  Director  250. 

Deputy  Group  Director— 250. 

DefKjty  Group  Director — 260. 

Deputy  Group  Director— 230 

Group  Director — 310. 

Group  Director— 320. 

Group  Director— 330. 

Group  Director — 340. 

Group  Director— 350. 

Chairman,  Trademark  Trial  &  Appeal  Board. 

Deputy  Asst  Commissioner  for  Trademarks. 

Director.  Trademark  Examining  Operation. 

Deputy  General  Counsel  (Opinions  &  Review). 

Deputy  General  Counsel  (Litigation). 

Deputy  Genera!  Counsel  (Reg  &  Adm). 

Dep  Exec  Dir. 

Dir,  Ofc  in  Information  Resources  Mgmt. 

Dep  Chf  Economist. 

Chf,  Analysis  Section. 

Associate  Director  for  Surveillance. 

Director  of  Economic  Research. 

Deputy  Director  (Western  Operations). 

Deputy  Director  (Eastern  Operations). 

Deputy  Director  (Contract  Markets). 

Chief  Counsel. 

Asst  Exec  Dir  For  Compliance  &  Enforcement. 

Assoc  Exec  Dir  for  Adm. 

Associate  Executive  Dir  for  Fieid  Opeartions. 

Asst  Exec  Dir  for  Hazard  l&R. 

Associate  Exec  Dir  for  Epidemiology. 

Associate  Executive  Director  for  Economics. 

Asst  to  the  Secy  of  Defense  (Intel  Oversight). 

Dep  Asst  Secy  of  Defense  (Forces  &  Resources). 

Director  for  Budget  and  Execution. 

Director  for  Requirements  &  Programs. 

Director  DESA. 

Dep  Dir  for  Resources  &  Administration. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Investigations. 

Dep  Asst  Inspector  Gen  for  Investigations. 

Dep  Asst  Inspector  General  for  Investigations 

Asst  Inspector  GenI  for  Analysis  &  Followup. 

Asst  Insp  Gen  for  Adm  &  Info  Management. 

AIG  for  Departmental  Inquiries. 

Dep  Asst  Inspector  Gen  for  Adm  &  Info  Mgmt 

Dir,  Audit  Planning  &  Technical  Support. 

Dep  Asst  Insp  Gen  for  Audit.  Pol  &  Oversight. 

Director,  Acquisition  Management. 

Director,  Logistics  and  Support. 

Director,  Contract  Management. 

Dir,  Readiness  &  Operational  Support. 

Director,  Financial  Management. 

Asst  Inspector  Gen  for  Audit,  Pol  &  Oversight. 

Deputy  Asst  Inspector  General  for  Auditing. 

Asst  IG  for  Inspections. 

Asst  Inspector  General  for  Auditing. 

Dir  for  Investigative  Operations. 

Director  for  Cnminal  Policy  &  Oversight. 

Asst  Insp  Gen  for  Cnminal  Investigative  P/0. 

Dep  Asst  Inspector  Gen  for  Program  Evaluation 

Principal  Director  (Manpower  and  Personnel). 

Director,  Personnel  Management. 
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Agency  organization 


Qfc  of  Dir  of  DOD  Dependents  Schools 

Office  Assistant  Sec  Heafth  Affairs  

Uniformed  Serv.  University  of  the  Hearth  Sciences 
Office  of  Asst  to  Secy  of  Def  for  Put>lic  Affairs  

Washington  Headquarters  Sen/ices  

Office  of  the  General  Counsel  _ 

Ofc  of  Under  Secy  of  Def  for  Acquisition  


Qfc  of  DD  (Research  and  Advanced  Tech) 


Career  resen/ed  positions 


Pnn  Dir  (Civilian  Pers  PoL'Equal  Opp). 

Dir  Personnel  Management. 

Director,  Staffing  &  Career  Management. 

Dir  Pacific  Region  DODDS. 

Director,  Gern^any  Region. 

Dep  Dir  Dep  of  Defense  Dependents  School. 

Assoc  Dir  for  Financial.  LogistI,  &  Info  Mgmt. 

Dir,  Defense  Medical  Systems  Support  Center. 

Saentlfic  Director,  AFRRI. 

Dir,  Freedom  of  Information  &  Secunty  Review. 

Dep  Dir,  Armed  Forces  Radio  &  Television  Serv. 

Director  of  Personnel  arxl  Security. 

Dep  Dir,  Real  Estate  &  Facilities. 

Dep  Dir,  Personnel  and  Secunty. 

Deputy  General  Counsel  (IG). 

Dep  Dir  Missile  &  Space  Systems. 

Deputy  Dir  Air  Systems. 

Director  for  Defense  Procurement. 

Sr  Staff  Specialisl  for  S&A  Systems 

Dep  Dir  Maritime  Systems. 

Sr  Staff  Spec  fof  Tech  &  Analysts. 

Deputy  Dir,  Cost  Pricing  &  Finance. 

Sr  Staff  Spec  for  Air  Weapons  Def  Sup  Sys. 

Sr  Staff  Spec  for  GrourxJ  Air  Defense  Systems. 

Sr  Staff  Spec  Close  Air  Supp  4  Air  Int  Sys. 

Sr  Staff  Spe  for  Antisutxnarine  &  Mine  Sys. 

Sr  Staff  Spec  for  Ship  Systems. 

Sr  Staff  Spec  for  Ball  Missile  Def  Sys. 

Dep  Dir  Munitions. 

Sr  Staff  Spec  kx  Air  Motility. 

Sr  Staff  Special  for  Air  Supenorty  Systems. ' 

Dep  Dir,  Contract  Pol  &  Administration. 

Deputy  Dir  Test  Facilities  &  Resources. 

Dep  Dtf  Larxj  Systems. 

Dep  Dir  Deep  Stnke  Systems. 

Executive  Director,  Defense  Sdence  Board. 

Deputy  Dir  Line  Fire  Test. 

Dir  Computer  Aided  Logistics  Support  Office. 

ADUSD  (ASIA/MID  East/S.  Hemisphere  Affairs). 

Deputy  Dir  Program  Assessment. 

Dep  Dir,  Def  Syst  Procuren^nt  Strategies. 

Dep  Dir,  Program  &  Budget  Integration. 

Dep  Dir  Electronic  Combat  Systems. 

DOD  Contractor  Adv  &  Assistance  Sen/  Director. 

Asst  Dep  Under  Secy  of  Def  (PInng  &  Eval). 

Dir,  Base  Closure  arid  Utilization. 

Dir,  Def  Acquisition  Reg  Sys  4  Council. 

Dep  Dir,  Foreign  Contractor. 

Dir,  Acquisition  Log  &  Production  Readiness. 

Sr  Staff  Spec  for  Sutxnarine  &  Surveil  Sys. 

Dep  Dir  Mayor  Policy  Initiatives. 

Staff  Spec  for  Spec  Tech  Program. 

Dep  Dir  WSA/Special  T&E  Programs. 

Dep  Dir  Sto-ategy  Arms  Control  4  Compliance. 

Dep  Dir,  Aeronautical  Systems. 

Special  Asst  Concepts  4  Plans. 

Deputy  Director  Defensive  Systems. 

Prin  DASD  (Atomic  Energy). 

Dep  Dir,  Land  4  Maritime  Programs. 

Dep  Dir,  Air  4  Space  Programs. 

AUSD  (Ballistic  Missle  Defense). 

Director,  Engineering  Techrx)(ogy. 

Staff  Specialist  fof  Vehicle  Propulsion. 

Staff  Specialist  for  Materials  4  Sti-uctures. 

Staff  Specialist  for  Weapons. 

Dir  Environmental  4  Life  Sciences. 

Staff  Spec/Mobility,  Logistics  4  Adv  Concepts. 

Dir,  Research  4  Laboratory  Management 

Spec  Asst  for  Mctl  4  Long-range  PInng  Matters. 

Staff  Spec  for  Electronic  W/C,  Ctrt  4  Comms. 

Staff  Specialist  for  Electi^onic  S/D. 

Dir,  Balanced  Technology  Initiative. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  i  993— Continued 


Agency  organization 


Ofc  of  DO  (Tactica!  Warfare  Progs) 

Office  of  DD  (Plans  &  ResoLirces)  

Director.  Strategic  &  Theater  Nuclear  Forces 


Director,  Theater  &  Tactical  C3  

Deputy  Assistant  Secretary  of  Defense  (Intelligence) 


Senior  Advisor  for  Human  Intelligence  Systems  

Senior  Advisor,  Signal  Intelligence  Systems  

Deputy  Assistant  Secretary  o*  Defense  (Defense-Wide  C3) 

Director,  Information  Systems • 

Director,  C3  Mobilization  Systems 

Organization  Abolished  

DASD  (Counterintelligence  &  Secunty  Counienneasures)  .. 

Ofc  of  Asst  Secy  (Pnncipai  DepiJty  for  intelligence)  

Advanced  Research  Projects  Agency  (ARPA)  „ 


Computing  Systems  Technoiogy  Otfice 
Defense  Sciences  Office 


Defense  Manufacturing  Office  

Cont.-acts  Management  Office  

Nuclear  Monitoring  Office   

Office  o!  the  Joint  Chiefs  of  Staff 

Ballistic  Missile  Defense  Organization 


Defense  Contract  Audit  Agency 


Regional  Managers 


Defense  Logistics  Agency 


Directorate  for  Contract  Ma.nagement 


Directorate  of  Quality  Assurance 


Ofc  of  Staff  Dir-SmaK  &  Disadvantaged  Business  Until 
Office  of  Civilian  Person.nei  


Directorate  of  Supply  Operations 
Directorate  of  Contracting  


Career  reserved  positions 


Assistant  Deputy  Director  (TWP). 
Deputy  Director  (Plans  &  Resources). 
Dir  Strategic  &  Theater  Nuclear  Forces  C3 
Staff  Asst  S'C,  Control  &  Communications. 
Dir  Theater  &  Tactical  Commun  Command  &  Contr. 
Dep  Dir  T&T  Communications  Command  Control. 
Senior  Advisor  for  Measurement  &  Signature. 
Senior  Advisor  For  Imaging  Intelligence. 
Director,  Intelligence  Issues. 
Director,  Intelligence  Policy. 
Senior  Advisor  for  Human  Intelligence. 
Senior  Advisor  Signal  Intelligence. 
Dir  Comm  Electronics  Technology. 
Director,  Telecommunications. 
Dir  National  Programs. 
Asst  Dep  Dir  (Information  Technology). 
Director.  Counter  Intelligence. 
Dir.  Special  Technology  Support 
Director,  ASTO. 

Assistant  Director.  Smart  Weapons. 
Deputy  Director,  ASTO. 
Deputy  Director,  Management. 
Deputy  Director. 

Dir  Electronic  Systems  Technology  Office. 
Dir  Land  Systems  Office. 
Director  Special  Projects. 
Dir  Microelectronics  Technology. 
Dep  Dir  Micro  Electronics  Technology. 
Dir  Undersea  Warfare  Office. 
Chief,  Advanced  Technology. 
Executive  Director  Manufacturing. 
Asst  Dir,  Sensors  &  Processing. 
Executive  Director  (Software). 
Dir  Computing  Systems  Technology  Office 
Dir  Deterge  Sciences  Office. 
Assistant  Director  for  Material  Sciences. 
Executive  Director. 
Dir,  Contracts  Management  Office. 
Dir  Nuclear  Moniionng  Research  Ofc. 
Dep  Dir  for  Technical  Operations. 
Asst  Dir  tor  Sensors  Demonstrations. 
Assistant  Director  for  Sensor  Technology. 
Asst  Dir  for  Interceptors  &  Communications. 
Director,  Information  Systems. 
Deputy  for  Program  Operations. 
Director,  DCAA. 
Deputy  Director,  DCAA. 
Assistant  Director,  Operations. 
Asst  Dir,  Policy  &  Plans. 
Director,  Field  Detachment. 
Regional  Director,  Eastern. 
Regional  Director,  Northeastern. 
Regional  Director,  Central. 
Regional  Director,  Western. 
Regional  Director,  Mid-Atlantic. 
Dep  Regional  Director  Eastern  Region. 
Deputy  Regional  Director  Norttieastem  Region. 
Deputy  Regional  Dir  Central  Region. 
Deputy  Regional  Director,  Western. 
■  Dep  Reg  Dir  Mid  Atlantic  Region. 
Special  Asst  for  Integrity  in  Contracting. 
Dir,  Defense  Manpower  Data  Center. 
Chief  Actuary. 

Executive  Directive,  Contract  Management. 
Chf,  Plans,  Policies  &  Systems  Division. 
Dep  Exec  Dir,  Quality  Assurance. 
Deputy  Commander. 

StaH  Dir.  Small  &  Disadv  Busin  Utilization. 
Staff  Director,  Civilian  Personnel. 
Deputy  Staff  Director,  Civilian  Personnel. 
Deputy  Commander. 
Executive  Director,  Contracting. 
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Agency  organization 


Directorate  of  Tech  &  Logistics  Services 

Defense  Personnel  Support  Center 

Defense  Training  &  Performance  Data  Center 

Defense  Contract  Management  

Defense  Communications  Agency 

Office  of  the  Director 

Otc  of  Assoc  Dir  for  Eng,  Technd  4  Corporate  Planning  .... 

Organization  ADoiished  

National  Communications  System  

Center  'or  Command,  Control  &  Communications  {C3)  Sys 


Career  reser/ed  positions 


Defense  Communications  System  Organization  

Organization  AtxDiished  

Defense  Commercial  Commurucatjons  Office  

Center  for  Agency  Services  

Joint  Data  Systems  Support  Center  

Joint  Tactical  Command.  Control  &  Communications  Agency 

Information  Management  Center  

Comptroller  Directorate  

Defense  Nuclear  Agency  

Office  of  the  Director „ „ 

Acquisition  Management  Office  

Operations  Directorate  

Radiation  Sciences  Directorate ., 

Shock  Physics  Directorate 

Test  Directorate 

Defense  Mapping  Agency 

DMA  Headquarters  


Chief.  Contracts  Division. 

Executive  Director  Procurement. 

Chf,  Property  Disposal  Drv. 

Dep  Commander  Defense  Electronics  Supply  Ctr. 

Deputy  Commander. 

Deputy  Commander  DPSC. 

Deputy  Dtr  Defense  Manpower  Data  Center. 

Deputy  DCMC. 

Executive  Director,  Contract  Management. 

Dir  Multi-Functional  Central  Design  Activity. 

Dir  Mult-Functional  Information  Processing. 

Director.  DITSO. 

Deputy  Director.  DITSO. 

Deputy  Manager  National  Commun  Systems. 

Assoc  Dir  for  Eng,  Technology  &  Corp  Ping. 

Chief  Information  Officer. 

Dep  Dir  for  Operations. 

Dep  Dir  for  Systems. 

Spec  Asst  to  the  Dir,  Spec  Prog  Organization. 

Deputy  Manager,  Nat)  Communications  Systems. 

Asst  Mgr,  NCS,  Technology  &  Standards. 

Asst  Mgr,  NCS,  Plans  &  Operations. 

Dep  Dir,  Theater  Systems. 

Dep  Dir  for  Switctied  Network  Engmeenng. 

S/A  to  the  Dir,  CPSI  for  Satellite  Com  Sys. 

Asst  Dir  for  Prog  Developn^ent  &  Coordination. 

Spec  Asst  to  Dir,  Ctr  for  C3  for  Int  Dig  Arch. 

Dep  Dir  Strategic  Systems  Directorate. 

Assistant  Director  for  Process  &  Integration. 

Dir  Military  Satellite  Communications. 

Dir  Center  for  Systems  Intero  &  Integration. 

Dep  Dir  Joint  (lEO). 

Dir  Center  for  Technical  Architecture. 

Tech  Dir  Joint  Intero  &  Eng  Comm  (JIEO). 

Dir  Center  for  Standards. 

Dir  Center  for  Engineering. 

Assoc  Dir  Mission  Support  Information  Systems. 

Assoc  Dir  Center  for  Standards. 

Dep  Dir,  Defense  Comm  System  Organization. 

Dep  Dir,  DCS  Telecommunications  Networks. 

Assoc  Deputy  Director,  DCS  Data  Systems. 

Dir,  Def  Communications  Engineering  Center. 

Dtr  Defense  CommerciaJ  Communications  Office. 

Director,  Center  for  Agency  Services. 

Director,  Joint  Data  Systems  Support  Center. 

Tech  Dir,  WWMCCS  ADP  Tech  Support  Directorate. 

Deputy  Director,  NMCS  ADP  Directorate. 

Assoc  Dir  for  Technical  &  Management  Support. 

Assistant  Director,  JTC3A. 

Dep  Dir,  Architecture  Directorate. 

Deputy  Director  for  Testing. 

Director.  Infomation  Management  Center. 

Director,  Technical  Integration  Office. 

Comptroller. 

Chief  of  Staff. 

Deputy  Director. 

Dir,  Acquisition  Management. 

Deputy  Director,  Operatiorw  Directorate.  • 

Chief.  Structural  Dynamics  Division. 

Dir  for  Radiatk)n  Sciences. 

Chief.  Atmosphenc  Effects  Division. 

Chief.  Electronic  Effects  Division. 

Chief,  Electromagnetic  Applications  Division. 

Director  for  Shock  Physics. 

Chief.  Weapons  Effects  Division. 

Director  for  Test 

CM,  Nevada  Operations  Ofc.  Test  Directorate. 

Chief  Digital  Production  System  Department. 

Dep  Dir  for  Hum  Res-Dir  DMA  Ofc  Hum  Res  Mgt 

Dep  Dir  For  Acq  Install  &  Logistics. 

Dep  Dir  for  Progs.  Production  &  Operations. 

Dep  Dir  for  Research  &  Engineenng. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


DMA  Field  Activities 


Defense  Finance  &  Accounting  Service 
Defense  Investigative  Service 


Department  of  Air  Force; 

Ofc  of  Administrative  Assistant  to  the  Secretary 


OFC  of  Small  &  Disadv  Bus  Utilization  

Office  of  the  Inspector  General 

Office  of  ASAF  for  Finanaal  Management  &  Comptroller 
ODAS  Budget 


ODAS  Cost  &  Economics  

Office  of  ASAF  for  Acquistion 


ODAS  Acquisition 

ODAS  Communications,  Computers  &  Support  Systems 


ODAS  Research  &  Engineenng 

ODAS  Management  Policy  &  Program  Integration 

ODAS  Contracting 

Air  Force  Program  Executive  Office 


Ofc  o!  ASAF  for  Manpower,  Resen/e  Affairs,  Install  &  Env 


ODAS  Installations  

Office  of  ASAF  for  Space  .... 
Assistant  Vice  Chief  of  Stafi 
Test  and  Evaluation  


Morale,  Welfare.  Recreation  and  Services 
Asst  Chief  of  Staff  for  C3  and  Computers  . 
Deputy  Chief  of  Staff.  Logistics  


Civil  Engineer  

Deputy  Chief  of  Staff,  Personnel 


Ca-eer  resefved  positions 


Asst  Dep  Dir  for  P'odjcticn. 

Asst  Deputy  Dir  lor  Resources. 

Deputy  Director 

Asst  Dep  Dir  for  AcTva-xea  Sys  Requirements. 

Deputy  Director  for  Plans  &  Requirements. 

Dep  Dir  for  Inti  Prog  Oc»erat)ons. 

Dep  Dir  for  Information  Resources  ManagemenL 

Chief.  Anah/sis  Division 

Dep  Dir  for  Prog,  P'od  &  Operations  DMA  HTC. 

Dep  Dor  for  Progs,  Production  and  Operations. 

Chf.  Digital  Products  Department  AC. 

Chf,  Digital  Products  Department  HTC. 

Chief.  Scientific  Data  Dep*.. 

Chief.  Saentific  Data  Department. 

Dir  DMA  Sys  Ctr  Dep  Dir  for  Res  &  Engineenng. 

Dep  Dir  for  Modernization  Deveiopr^nl 

DepTechn  Dir'DMA  Syst  Cntr  ASD  tor  Res  &  Eng 

Dep  Dir  for  PC.  DMA  Svst  Cntr  ADD  (or  RDTiE. 

Chief.  Mapping  &  Cnarunq  Department, 

Chief,  Mapping  &  Charting  Department 

Chief,  Reston  Department. 

Dir  DMA  HydrographicTopographic  Center. 

Ca'eef  Reserved  Positions. 

Dir  DMA  Reston  Center. 

Dir  DMA  Aerospace  Center. 

Dep  Dir'Dep  for  Development  Group. 

Deputy  Director.  Cleveland  Ce^te^ 

Dir,  Defense  Investigative  Service. 

Deputy  Director  (Investigations). 

Dep  Dir  (Industnal  Security! 

Deputy  Directof  (Resources; 

Dir,  Personnel  Investigations  Center. 


Administrative  Assistant  to  the  Secy. 

Dep  Admintstratjve  Assistant. 

Dir,  Ofc  of  Small  &  Disad\  Bus  Utilization. 

Dep  Asst  Inspector  GeaSpec  Invesiigations. 

Principal  Dep  Asst  Secry  (Financial  Mgmt). 

Deputy  for  Budget. 

Director  of  Budget  investment. 

Director  of  Budget  Management  &  Executioa 

Deputy  Director  of  Budget  Operations. 

Dep  Asst  Secy  (Cost  &  Economics! 

Dir  Science  &  Tecnnologv 

Assoc  Dir  Strategic,  So(  &  Airiitt  Prog. 

Assoc  Dir,  Tactical  Programs. 

Competition  Advocate  Gen  Dir,  CAAS. 

Dep  Asst  Secy  (Acquisition). 

Deputy  Assistant  Secretary. 

Assoc  Dep  Asst  Secy  (i^'o  &  Support  Syst). 

Assoc  Dep  Asst  Secy  (Ti^ansportation). 

DAS  (Research  &  EngmeenngV 

Assoc  Dep  Asst  Secy  Magnt  Poi  &  P^og  Interagt 

Assoc  Dept  Asst  Secy  (Contracting). 

AF  Program  Exec  Officer,  Info  Systems, 

Program  Director.  AMRAAM  SPO. 

Air  Force  Prog  Exec  Ofcr.  Conventional  Strike. 

Dep  for  Air  Force  Review  Boards. 

Dir  Air  Force  Base  Disposal  Agency. 

Deputy  fof  Installations  Management. 

Deputy  for  Contracting 

Air  Force  Historian. 

Deputy  Director.  Test  &  Evaluation. 

Deputy  Dir  Test  &  Evaluation. 

Dir  of  Res  Mgmt  &  Dep  Dir  to'  Ma-  &  Services. 

Director  of  Resources 

Assoc  Dir  for  Logistics  Plans  &  P-ograms. 

Chief  Modification  &  O&M  Programs  Division. 

Chief  Combat  Support  Programs  Division. 

Assoc  Dir  of  Maintenance  Engineering  4  Suppty 

Associate  Civil  Engineer 

Dir  of  Civilian  Personnel. 
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Agefx:y  organization 


Assistant  Ct-iiei  of  Staff,  inteIHgence 

Ajr  Force  Matefiel  Command 

Personnel  „ 

Contracting  


Log  sties   

E-igineenng  &  TecfimcaJ  Management 
Financial  Ma-^agement  &  Comptroltef  . 
Corporate  Inkxmation  


Plans  &  Programs  

Scierx;e  &  Technology  

Space  and  Missiie  Systems  Center 


PhiHips  Lalxxatory _ 

Geoo^,3>lcs  Directorate  

Propulsion  Directorate  _ 

Electronic  Systems  Center 


Rome  Laixxator-/  

Stanoard  Systems  Center _, 

Aerorauticaf  Systems  Cerrter  .... 


Development  Planning  

Contracting  

integrated  Engineering  &  Tech  Management 


Directors  ol  Engmeenng  


Systems  Program  Offices 


Wright  Laboratory 


Materials  Directorate  

Human  Systems  Center 
Armstrong  Laboratory  _ 


Air  Force  Fiight  Test  Center  _ 

Air  Force  Development  Test  Center 
Joint  Logistics  Systems  Center 


Air  Logistics  Center.  San  Antonio 


Career  reserved  positions 


Dir  Civil  Personnel  Policy  &  Personnel  Plans. 

Deputy  Director  of  Personnel  Management. 

Depoty  Director  for  Plans  and  Requrement. 

Dep  Dir  for  Work  Force  Effectiveness. 

Spec  Project  Olcr  for  Personr^el  Management. 

Chief  Resources  Division. 

Chief  Ajr  Force  Personnel  Operations  Agency. 

Chf,  Air  Force  Civilian  Personnel  Mgmt  Center. 

Assoc  Dir,  Strategy  &  Production. 

Chairman  AF  Logistics  Command  Procur  Committ. 

Director,  Personnel. 

Deputy  Director  Contracting. 

Dir  Business  Clearance. 

Deputy  Director,  Logistics. 

Director,  Engineering  &  Technical  MgmL 

Dep  Director,  Financial  Mgmt  &  Comptroller. 

Director,  Communcations-Computer  Systems. 

Dir  Corporate  Information. 

Deputy  Director,  Plans  &  Programs. 

Director,  Plans  and  Programs. 

Executive  Director. 

Executive  Director. 

Director,  Plans  &  AdvarKed  Programs. 

Deputy  Director. 

Deputy  Advanced  Weapons  &  Surveillance. 

Ch,  Atmosphenc  Stnjcture  Br. 

Dir,  Space  Physics  Diviskxi. 

Director,  FVopulsion  Directorate. 

Executive  Director. 

Executve  Director. 

Asst  Dep  for  Contracting  8  Manutactunng. 

Prog  Dir  for  Air  Base  Decision  Systems. 

Director,  Engineenng  &  Program  Management 

Chief  Engineer. 

Director,  Plans  &  Advanced  Programs 

Prog  Dir  Electron*c  Co»Tt»at  &  Reconnaissarce. 

Executrve  Director. 

Technical  Director  (Command  &  ControO- 

Dir  Plans  &  Programs. 

Director  Standard  Systems  Center. 

Director.  Standard  Systems  Center. 

Executive  Director. 

Dep  Oir  Financial  Magnt  &  ComptroHer. 

Executrve  Director. 

Dir  Advanced  Systems  Analysis. 

Dep  Dir  Contracting. 

Dir  Support  Systems  Engineenng. 

Director  Avionics  Engineenng. 

Director,  Systems  Engineenng. 

Director  of  Engineering  (F-16). 

Dir  of  Eng  Reconnaissance  &  E>ec  Warfare  Sys. 

Dir  of  Engineenng  (Advanced  Technol  Bomber). 

Dir  o(  Eng,  Advanced  TacticaJ  Fighter. 

Dir  of  Engineenng  C-1 7. 

Dir  of  Engineering  Subsystems. 

Deputy  Program  Director  ATF. 

Deputy  Program  Director  0-17. 

F>rogram  Dir  Subsystems. 

Dir  Manufacturing  Technology. 

Dir,  Plans  &  Programs  Directorate. 

Dir,  Metals  &  Ceramics  Div. 

Executrve  Director. 

Research  Director  (Crew  Technology). 

Director,  Plans  and  Programs. 

Executive  Director. 

Executive  Director. 

Dir  Depot  Maintenance. 

Dir  Corporate  Integration. 

Executive  Director. 

Director,  Financial  Management. 

Director,  Propulsion  Systems. 

Director,  Contracting. 
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Agency  organization 
Air  Logistics  Center,  Oklahoma  City 

Air  Logistics  Center,  Warner  Robins  

Air  Logistics  Center.  Ogden 

Air  Logistics  Center,  Sacramento  

Air  Force  Audit  Agency  

Air  Force  Intell'gence  Command  

Air  WoCHlity  Command  

US  Strategic  Command  

Air  Combat  Comm.and  

Pacific  Air  Forces  

US  Air  Forces  in  Europe 

Shape  Technical  Centre  

AF  Space  Command 

AF  Operational  Test  &  Eval  Ctr  

Air  Education  &  TrainirTg  Command  

Joint  Electronic  Warfare  Center 

U.S.  Central  Command  

Strategic  Defense  Initiative  Organization 

Department  of  the  Armv: 

Department  of  the  Army 

Office  of  the  Under  Secretary  

Ofc  of  the  Administrative  Assistant 

Office  of  the  General  Counsel  

HQDA  Army  Acquisition  Executn/e  


Dir  of  Info  Sys  for  Command,  Control,  Comms  &  Computers 


DASA  Research  Development  ana  Acquisition 


ODASA  Research  and  Development 


Career  reserved  positions 


Executrve  Director. 

Executive  Director 

Director,  Financial  Mariagemerrt. 

Director,  Commodities  Management. 

Director.  Contracting. 

Executive  Directof. 

Director,  Financial  Management. 

Director,  TechnoK^gy  &  Industrial  Support. 

Director.  Contracting. 

Executrve  Director. 

Director,  Financial  Managenient. 

Director.  Technology  &  Industrial  Support. 

Director,  Cor^tracting. 

Executive  Director. 

Executive  Director, 

Director,  Fina.rxaa!  Management. 

Director,  Technology  &  Industrial  Support. 

Director.  Contracting, 

Auditor  Gene-ai  of  the  Air  Force. 

Asst  Aud  Gen  {Acquisition  &  Log  Audits). 

Asst  Aud  Gen  (Field  Activities). 

Asst  Aud  Gen  (Operations). 

Asst  Aud  Gen  (Financial  &  Support  Audits). 

Technical  Director  (Aerospace  Systems). 

Asst  DCS'Plans  and  Prog-ams. 

Assoc  Dir  For  St'ategic  Planning. 

Chief  Scientist  Tactical  Air  Warfare  Ctr. 

Chief.  Operations  Analysis. 

Director  of  Civilian  Personnel. 

Depu-tv  Director 

Sr  Scientist  &  Tech  Advisor  for  AFSPACECOM. 

Technical  Director. 

Provost.  Air  University. 

Technical  Director. 

Sctentific  Advisor. 

Spec  Asst  for  GPALSP. 

Deput,  to  the  Comma'xje' 

Operations  Research  Ana  vst. 

Special  Asst  tor  Fo-res  &  Program  Evaluation. 

Operations  Research  Anaust  for  Systems. 

Opers  Research  Analyst  for  CMD.  CONT.  C  &  I. 

Special  Asst  to  the  Under  Secretary. 

Adm  Asst  to  the  Secv  of  the  Army. 

Dep  Administrative  Assistant, 

Deputy  Genera  Counsel  (Fiscal  Law  &  Policy). 

Dep  Prog  Mgr,  Ught  Helicopter  P'ogram. 

Depot/  PEO.  Oose  Cor^.oat  vehicies. 

Dep  P'og  Exec  Otcr,  Command  &  Confol  Systems. 

Deputy  Prog  Executve  Officer  Comm  S, stems. 

Deputy  PEO  for  Ai'  Defense. 

Program  Executive  O^cer  Stamis. 

Program  Executive  Officer,  Armaments. 

Program  Mar^ager  Sustaining  Base  Autom.ation. 

Dep  Program  Executive  Officer  for  Aviation. 

Dep  PEO.  Intelligence  &  Eiecfonic  Warla'-e. 

Program  Executive  O+fcer,  Combat  Support. 

Program  Executive  Qfcr  (Tactical  Missiles). 

Army  Spectrur^  Manager. 

Dir  Ofc  US  Armv  Into  Syst  SEL  ACQ  Agency. 

Dir  of  Amry  Information. 

Vice  Director  tc  the  D:SC4 

Dir  tor  Prog  &  VjineracM  ^  Assessment. 

Dep  Dir  US  Contracting  Support  Agency. 

Chief.  Policy  &  Procedures  Di.ision 

Assistant  Deputy  for  Plans  &  PrograT-^. 

Director  for  Assessment  &  Evaluation. 

DAS  for  Res  &  "r ecu  Chief  Scientist. 

Dir  for  Program  Review. 

Director  for  Space  &  Strategic  Technology. 
Director  of  Research. 
Director  for  Technology. 
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Agency  organization 


Career  reserved  positions 


Organization  Abolished 
ODASA  ProcurerDent  ... 


ODASA  Management  and  Programs 

Ofc  of  Asst  Seaetary  (Installations,  Logistics  &  Envmt) 
Ofc  of  Asst  Secy  (Financial  Mgmt)  _ „ 


Off  of  Asst  Secretan/.  Manpower  &  Reserve  Affairs 

Ofc  of  /*:3t  Secreta.'y  Civil  Works  .„ „ _ 

Office,  Director  of  Army  Staff „ „ 

Office,  Deputy  Chief  of  Staff,  Intelligence _ 

USA  Strategic  Defense  Command  Huntsville  AL  OSCA  FOA 


Operational  Test  &Eva!uation  Command 


Army  Center  of  Military  History 

Test  and  Evaluation  Management  Agency 
Office.  Deo  Chief  of  Staff  for  Personnel  .... 


Directci-  .  of  Civilian  Personnel 


US  Total  Army  Personnel  Command  

^rmy  Research  Instrtute  for  BehavioraJ  &  Social  Sciences 


Off.ce.  Deputy  Chief  of  Staff  for  Logistics 


Army  Audit  Agency 


Ofc  Dep  Chf  of  Staff  for  Operations  &  Plans 

Concepts  Analysis  Agency  (OCSA) 

Waiter  F  ed  Army  Institute  of  Research 

Training  and  Doctrine  Command  (TRADOC) 


Director  for  Latxjratory  Management 

Dir  Sys  Mgt  Integ  &  Coordination  Ofc. 

Deputy  Asst  Secy  of  the  Amiy  (Procurement). 

Director  for  Procurement  Policy. 

Dir  for  Program  Evaluation. 

Dep  Asst  Secy  for  Plans  &  Programs. 

Dep  for  Programs  &  Install  Assistance. 

Dep  Program  Exec  Officer  for  Chem'Demil. 

Assistant  Deputy  ASA  for  Army  Budget. 

Deputy  for  Cost  Analysis. 

Dir  of  Investment. 

Dep  Asst  Secy  for  Army  (Financial  Operations). 

Spec  Adv  for  Economic  Pol  &  Productivity  Prog. 

Dep  for  OPS,  Support  &  Business  Activrt)€s. 

Spec  Asst  to  the  Pnn  Dep  Asst  Secy  of  Army. 

DAS  (DAR  BDS  &  EEO  C  &  C  Review). 

Deputy  ASA  (Poiicy  &  Evaluation). 

Deputy  ASA  (.Management  &  Budget). 

Deputy  ASA  (Planning  Policy  &  Legislation). 

Deputy  ASA  (Project  Management). 

Dep  Dir  of  Management  (Installation  M&R). 

Dep  Asst  Chie'  of  Staff  for  Installation  Mgmt. 

Asst  Dep  Chief  of  Staff  for  intelligence. 

Deputy  Director,  US  Army  Intelligence  Agency. 

Pro)  Mgr,  Ground  Based  Interceptor  Proj  Olc. 

Director,  Directed  Energy  Weapons  Directorate. 

Proj  Mgr  High  Endo  Atmcs  Def  Int  Proj. 

D/'S  Letfiality  &  Key  Technologies  Directorate. 

Dir  Kinetic  Energy  Weap  Directorate. 

Chief,  Battle  Management  Division. 

Prin  Assistant  Resp  for  Contracting 

Chief,  Passive  Sensors  Division. 

Chf,  Acttve  Sensors  Div  Sensors  Directorate. 

Chf.  Discrimination  DIv  Sensors  Directorate. 

Dir,  Advanced  Technology  Directorate. 

Proj  Mgr,  G-B  Surveillance  &  Tracking  Syst. 

Dir,  US  Army  Combat  Dev  Experimentation  Center. 

Deputy  to  the  Commander  Technical  Director. 

Chie',  Histoiian,  Army  Ctr  of  Military  History. 

Dir,  Test  and  Evaluation  Management  Agency 

Director  for  Manprlnt. 

Director  of  Manpower. 

Director  of  Civilian  Personnel. 

Dep  Director  of  Civilian  Personnel. 

Chief  Employment  &  Classification  Division. 

Director,  Civilian  Personnel  Mgt. 

Dir.  Trng  Res  Lab  &  Assoc  Dir,  ARl. 

Dir,  Manp  &  Pers  Res  Lab  &  Assoc  Dir,  ARl. 

Dir,  US  Army  Res  l&C  Psycr^ologist,  US  Army. 

Asst  Director  for  Supply  Mgmt. 

Asst  Dir  for  Maintenance  Mgmt. 

Asst  Dir  for  Transportation. 

Asst  Dir  for  Energy  &  Troop  Support. 

Director  for  Secunty  Assistance. 

Director  tor  Resources  and  Management. 

Executive  Director.  Strategic  Logistics  Agcy. 

The  Auditor  General,  US.  Army. 

Deputy  Auditor  General. 

Director,  Logistical  &  Financial  Audits. 

Dir,  Acquisition  &  Force  Mgmt  Directorate. 

Dir  Audit  Policy  Plans  and  Resources. 

Regl  Auditor  General  (Northeastern  R&^ion). 

Regl  Auditor  General  (Southeastern  Region). 

Tech  Adv,  DCSOPS. 

Technical  Director,  US  Arrr-y  Nuc  &  Chem  Agency. 

Assistant  Dir  for  Res  and  Analysis  Support. 

Chief  Dept  of  Pharmacology. 

Scientific  Advisor  to  CG. 

Scientific  Adv'sor. 

Asst  Deputy  COFS  for  Base  Ops  Spt. 

Asst  Deputy  Chief  of  Staff  for  Resources  Mgmt. 

ADCOS  for  Training  Policy  Plans  and  Programs. 
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AQerrcy  ofganization 

Career  reserved  positions 

Deputy  tc  me  CoimnanclinQ  General. 

Assf  Dep  Chie!  of  S'3f1  tor  Base  Ops  Support. 

TRADOC  Analysis  Comnartd  _ 

Director  ot  OperatKins. 

Deputy  Director.  "RAC 

Director  of  Operations 

National  Simulations  Centef  _. — 

Tecfwiicai  Direc»or  ^(a^o^.a)  Sirrxjiatkons  C^ 

Military  Tratfic  Mgmt  ComnxJ - 

Deputy  to  tfie  ContTunof 

Special  Asst  for  T'ansportalion  Engineering. 

U  S  Armv  Fnrcps  Command                        « .«»... 

Civiian  Personnel  Director. 

\jt%jt  r^i  1 1  ly   1  v/iwc^  v^\/' '  II 1  i^r i\j    .....•••«•••«••••••»•>••■•••»«*•••••••••••■«••••••••••••••>•••■•<*.•**•••••• 

Deputy  Comptroller. 

U.S.  Army  Corps  ot  Engineers  _. _ _ 

Director  of  Human  Resources. 

Director  Resource  Management. 

Dir,  Engineenng  and  Housing  Support  Center. 

Pnrxpai  Asst  Responsible  for  Contracting. 

Dep  to  tne  Commander  for  Prog  &  Techn  Mgnrt. 

Dirpctorafe  of  CivH  Works     

Deputy  Director.  Civil  Works. 

fcp*  1  '    Vn  Ni'lx*/  1  t*  K\^       \ar^       ^^*  »  If       W  9  \^T  l^f^          »4  ■  *^>***«a  **  **  »*  *««*  •  •  ••••  »*  »«***«p*B*a*«      «•  »w^m  •••  »»■•••••■■■••••••■••■••■•••»■•■• 

Ctit,  Ofc  of  Policy. 

Ctif,  Programs  Div. 

Chf,  Planning  Dfvision. 

Cfiief  Engineenng  Division. 

Chf,  Ops.  Construction  &  Readiness  Division. 

Directorate  o<  Engtneenng  &  Constructton  _ 

Deputy  Chief  Constructton  Division. 

Ch.e*.  DAEB,  Enqoee'ing  C vision. 

Dirpctorate  of  Militarv  Proarams      

Crvet  ConstructKXi  Divtsjon. 

Deputy  Director.  Military  Programs. 

Chief.  Environmental  Restoration  Division. 

US  Army  COE  Wat&f  Resources  Ctr „ «. - 

Chief,  Water  Resources  Support  Center. 

Planning  Divisions.  COE  

Dr  of  Planning,  Otiio  River 

Dir  of  Planning.  No  Pacific. 

Dir  of  Planning,  South  Atlantic. 

Dir  ot  Planning.  Lower  Miss  Valley. 

Dir  0*  Planning,  South  Pacific. 

Dir  of  Planning,  N.  Atlantic. 

Dir  of  Planning,  Southwestern. 

Fnninpprirvi  Divi^iions  COE                      .  . «_ 

Dir  of  Engineering.  Of*o  River. 

L-i  'm"  'CCl  f  1  lU    in"  V  1^1  W  '^1    V^^^  ^     •....•■>•••••>•  ••••*•■•<•  •-■**>*«••■•••  •••«••*  •>•>>•«■■■    •■■■•>•■>■•*>>■•■<*•>■•• 

Dir  of  Engineering,  South>vestern. 

Dir  of  Engineering,  North  Centra) 

Dir  of  t'lgmeenng.  S.  Pacific. 

Dir  of  Engineering.  N.  Atlantic. 

Dir  ot  Engineenng.  S.  Atlantic 

Dir  ot  Engmee-'iig,  Lower  Miss. 

Dir  of  Engineering,  Missoun  River. 

Dir  of  Engineering,  North  Pacific. 

Dir  of  Engineenng.  Pacific  Ocean. 

Dir  of  Engineering.  Huntsville. 

Construction  Divs-COE  

Dir  of  Constoic  OPS,  S.  Atlantic. 

Dir  of  Construe  OPS,  S.  Western. 

Dir  of  Constox  O^S,  Otiio  River. 

Dir  of  Construe  OPS,  LR  MS  Val. 

Dir  of  Construe  OPS. 

Dir  of  Conctruc  OPS. 

Dir  of  Construe  OPS,  N.  Atlantic 

Dir  of  Constnx;  OPS,  Paafic. 

Dir  of  Constojc  OPS.  . 

Engineer  Waterways  Expen.Tient  Stauon.  COE  ~ 

Dir  Waterways  Experinr>ent  Station. 

CoW  Regions  Rscti  &  Engrg  Lab  Hanover,  NHH  

Director. 

Arrnv  Mr!tP'"ipl  Ccmrnancj  (AMC)        -„ ««. - 

Chief  Scientist 

-\  \     1         r  ■        1  T  r  LI  i\j        '\,    1        \^\x  I'll    K-*  '    '^^J        \        ^  f  w  r  N^B^  J        •••■>***•***••  *««  **•••••■•••■  w  •••••»  *■  »»  ••■^•■•■•^■•••••^^•-•--»»------- 

Special  Assistant  tot  management  ot  Change. 

Chief  Special  Analysis  Ofttce. 

Office  of  DCS  Supply  Maintenance  &  Transportation  „ 

Asst  DCS  tor  S«iOf>ty  Maintenance  &  Trans. 

Asst  Dep  Chief  of  Statt  for  Logistics 

Ciir  Den  Crrvlo  fien  Res  Develooment  and  Acautsition  

Pnn  Asst  Dep  for  Res  Devetop  and  AcQ<jisit>on. 

^    |J  1^      ^^^  L^      V^"  1    ■Xj^fl      ^M  \^  ■    »       PI  \^  \M  f       **  ^    ■  V  '  V/W  i    1    '\^  >    ■  1      V«l    'Vrf      '     •  ^-'^■^^^■»^^»»r^^  »  »          ••••■••••■^•■••^■■•■■■■••••■•m»- 

Asst  Dep  int'!  Cooperative  Programs. 

np^  fnr  DAupinnrnpnt  Fnotopp'i'^a  &  Acauisjtjon           

Asst  Dep  Chf  of  Staff  Dev,  BA  tor  ACQ  P/R. 

L^V^^    IL/1     ln/O  V  Cl\JL/l  '  t^l  H    I— '  "y*    "^  *-          y    '^   /^^i^v^wt^*'  iiv."  '      •  •  •••..»•«•••••  •••••• •••••••••••t»«»»»»«».»-'- 

Asst  Dep  Chief  of  Staff  for  ACQ  Mgt. 

Deputy  Ctiief  of  Staff  for  Concurrent  Engineering „ 

ADCS  lor  Res,  D&E  for  Pol  integ  &  Analysis. 

O'c  Deputy  Commanding  General  tor  Mati  Readiness  — 

Pnncipal  Deputy  (or  Logistics. 

np>n  Phf  r.'  Staff  for  Siinolv    M.inlpnance  &  Transo  

Asst  Dep  Chf  of  Staff  for  Policy  &  Procedures. 

Deputy  of  Staff  for  Ammunition  

Asst  Depity  Ctnet  of  Staff  tor  A'nmjfMton 

Office  of  DCS  for  Readiness  

Asst  DCS  for  Readiness 

Exec  Director,  Logistics  Support  Activity. 

Office  of  DCS  for  Proa;rement _ — ~ 

Asst  DCS  for  Procurement. 
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Agency  organization 

Executive  Director,  Test.  Measurement  &  Diag  EQ 

Deputy  Chief  of  Staff  fof  Personnel 

Office  of  the  Deputy  Chief  o(  Staff  for  Res  Management  .,. 

USA  Sec;jrity  Affairs  Command 

U.S.  Army  Systems  Integration  &  Managemerrt  Activity  

U.S.  Army  Armament,  Munitions  &  Chemical  Commarid  (AMCCOM) 


AMCCOM.  ARDEC  

Armament  Engineenng  Directorate 

Fire  Support  Armaments  Center 

Close  Comt>at  Armament  Center 

Chemical  Research,  Development  &  Engineering  Center 

US.  Army  Aviation  &  Troop  Command  (ATCOM)  


Career  reserved  positions 


Betvoir  Research  &  Development  Center 

Natk*  Research  Development  &  Engineering  Center 

Communications  &  Elect  Comd  (CECOM) 

U.S.  Army  Communication  Electronics  Comm 


U.S.  Amry  Depot  Systems  Command  (DESCOM) 
U.S.  Army  Research  Latwratory  .; 

Operations ,.„. 

Advanced  Corcepts  arxj  Plans 

Sensors,  Signatures,  StgnaJ  &  Info  Processing  .... 

Electronics  4  Powers  Sources 

Battlefield  Environment  

SurvivabtWy/Lethality  Analysis  _ 

Vehicle  Structures  

Advarx^ed  Computing  &  Information  Sciences  „... 

Vehicle  Propulston  

U.S.  Army  Weapons  Technology  Drectof  (ARL)  . 


Deputy  Executive  Director  for  TMDE. 

Dep  Chief  of  Staff  for  Personnel. 

ADCS  for  Resource  Mgmt. 

ADCS  for  Cost  Analysis. 

Deputy. 

Dir,  Syst  Integration  Mgmt  Activity. 

Deputy  for  Resources  &  Management. 

Dep  for  A&S  Mgr  for  ConventI  Ammun  (SMCA). 

Deputy  for  Logistics  Readiness. 

Dep  for  Product  A4T  4  Industrial  OPS  Mgmt. 

Dep  for  Fadlities,  Ind  Preparedness  4  Envmt. 

Dtf,  U.S.  Army  Def  Ammurxtion  Center  4  School. 

A/TeclVDir  (Systems  Corx;epts  4  Technology). 

Technical  Director  for  Armament 

A/Tech/Dir/  (Sys  Development  4  Engineering). 

Assoc  Tech  Dir  (Producib  4  Process  Technoi). 

Director,  Armament  Engineering  Directorate. 

Chf,  Energetics  4  Warheads  Division 

Chf  Fire  Control  Division. 

Dep  Director  Fire  Support  Armaments  Center. 

Chief  Artillery  Armaments  Division. 

Deputy  Director,  Close  Comt»at  Armament  Ctr. 

Chief,  Light  Armament  Division. 

Dir  Munitions  Directorate. 

Director,  Research  Directorate. 

Technical  Director,  Chemical 

Tech  Dir-U.S.  Army  Aviation  Systems  Command. 

Director  of  Engineering. 

Dir  Aeroflighrt  Dynamics/Directorate. 

Acquisition  Director. 

Director  of  Advanced  Systems. 

Assoc  Tech  Dir  for  Tech  Appl/Dir  of  Spec  Prog. 

Logistics  Director. 

Director  of  Electronics  4  Weaponizaoon. 

Technical  Director. 

Dir.  Comtjat  Engineering  Directorate. 

Techn  Dir. 

Dir,  Individual  Protection  Directorate. 

Director,  Soldier  Science  Directorate. 

Comptroller. 

Dir  Electronic  Integration  Directorate. 

Dir  CECOM  Ctr  for  Comnrand,  Contri  4  Commun  Sys. 

Director  C3I  Acquisition  Center 

Dir,  E/W.  Reconnaissance,  Surveillance,  TAD. 

Dir  C«nter  for  Signals  Warfare. 

Director  Concurrent  Engineering. 

Tech  Dir/Dir,  RD4E  Center. 

Assoc  Techn  Dir  (Research  4  Technology). 

Dir,  Comd,  Control,  C/l  (C31)  L4R  Center. 

Deputy  to  the  Corr>mander. 

Dir  for  C3/lnteHigenc8  C3I,  Log  4  Readiness. 

Deputy  to  the  Commander. 

Executive  Director  for  Materiel  Readiness. 

Technical  Director. 

ADCS  for  Techrx)togy  Planning  4  Management. 

Director  U.S.  Army  Research  Latxiratory. 

Director,  S3I  Processing. 

Dir  Operations  Directorate. 

Dir  Advanced  Concepts  4  Plans  Directorate. 

Director. 

Director,  Sensors  Division. 

Director. 

Director. 

Dir  Ballistic  Vulnerability  Division. 

Director. 

Director. 

Director. 

Director. 

Director. 

Dir,  Propulsion  4  Fligtit  Division. 

Dir.  Terminal  Effects  Division. 

Director  Weapons  Corx^epts  Division. 
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Agency  organization 


Career  reseived  positions 


Human  Research  and  Engineering  Directorate 
Army  Research  Otfice  (AMC)  


Organization  Atx>Ushed  

U.S.  Army  Matenais  Directorate  (ARL)  ., 

Organization  Abolished 

U.S.  Army  Missile  Corrvrand  (MICOM) 


Research  Development  &  Engineering  Center 


Organization  Abolished  

Organization  Abolished _._ 

Tank-Automotive  Comd  (TACOM) 


U.S.  Army  Test  and  Evaluation  Command.  (TECOM) 


U.S.  Army  Material  Systems  Analysis  Activity 


Army  Informatiofi  Systems  Command  — 


Headquarters,  U.S.  Army,  Europe 


Army  Intel  and  Security  Command 

ACISA.  NATO  .„ _ ...— -... 

Joint  Logistics 

Organization  Abolished  — - 

DOO  Wage  Fixing  Authority _ 

National  Defense  University 

U.S.  Southern  Command ~ 

Department  of  Navy: 

Office  of  the  Secretary  - 

Office  of  the  Under  Secretary  ol  the  Navy 

Office  of  the  Auditor  General 

Naval  Audit  Service 


Otfice  of  Civilian  Personnel  Management 


Directorate  Exec,  Human  R&E  Directorate. 

Director  ARO. 

Dir  Electronics  Div. 

Director,  Matenais  Science  Division. 

Dir  Physics  Div. 

Dir.  Mathematical  &  Corrputer  Sciences  Div. 

Dir,  Eng  &  Environmental  Sciences  Division. 

Dir,  Research  &  Technology  Integration. 

Dir  Chem  &  Bio  Sci  Div. 

Dir-Human  Engineering  Latxjratory.  ■ 

Dir  Army  Mtls  &  Tech  Lab. 

Chf-Launch  and  Flight  Division. 

Director  Acquisitions  Center 

Dir,  Integrated  Matenal  Mgt  Ctr. 

Assoc  Directof  fc  Product  Assurance. 

Deputy  for  Procurement  and  Readiness. 

Director  for  Weapons  Saences. 

Tech  Dir  from  Micom  &  Dir. 

Dir  for  System  Engineering  &  Production. 

Director  for  Advanced  Sensors. 

Director  for  Propulsion  Directorate. 

Dir  for  Systems  Simulation  &  Development. 

Director  for  Research. 

Associate  Director  for  Systems. 

Deputy  to  ttie  Commander. 

Director,  Logistics  Equipment  Directorate. 

Director  of  Resource  Mgt. 

Director  of  Acquisition  Center. 

Technical  Director. 

Director  of  Product  Assurance  &  Test. 

Assistant  Deputy  for  Systems  &  Logistics. 

Dep  to  the  Commander  for  Res.  Dev  &  Eng. 

Dep  Dir  for  Engineenng  &  Acquisition. 

Dir,  Tank-Automotive  Technology  Directorate. 

Scientific  Director,  Dugway  Proving  Ground. 

Dir.  Redstone  Technical  Test  Center. 

Technical  Director  Combat  Syst  Test  Activity. 

Technical  Director  (Electronic  Proving  Ground). 

Technical  Dir,  National  Range  Operations. 

Tech  Dir  &  Chf  Sa. 

Technical  Director,  Yuma  Proving  Ground. 

Dir  for  Test  and  Assessment. 

Director. 

Chf  Comt)at  Support  Div. 

Chf  Air  Warfare  Div. 

Chf,  Reliability,  Availability  &  Maintalnabil. 

Chf  Ground  Warfare  Division — AMSAA. 

Chf,  Logistics  Readiness  &  Analysis  Division. 

Deputy  Chief  of  Staff  for  Resource  Management. 

Dir,  Info  S/tems  Command  Pentagon. 

Technical  Director. 

Asst  Dep  Chf  of  Staff,  Personnel  (Civ  Pers). 

Asst  Dep  Chief  of  Staff  Eng  for  Eng  &  Housing. 

Asst  Dep  Chf  of  Staff,  Resource  Mgmt  USAREUR. 

Asst  Dep  Chf  Staff  for  Eng  (Intl  Affairs). 

Deputy  &  Technical  Director.  FSTC. 

Deputv  for  Policy  &  Development. 

Asst  Dir,  Command,  Control  and  Comms  Syst. 

Principal  Deputy  to  the  Commander. 

Deputy  Commandant  (Provost). 

Director,  Technical  Staff. 

Dir,  Information  Resources  Management  College. 

Spec  Asst  for  Technology  &  Requirements  Integ. 

Dep  Dir,  Naval  Investigative  Service. 

Assistant  for  Administration. 

Auditor  General  of  the  Navy. 

Director,  Plans  and  Policy. 

Dir,  Naval  Audit  Sen/ice  Western  Region. 

Dir.  Naval  Audit  Sen/ice  Capital  Region. 

Director,  Audit  Operations. 

Dir,  Civilian  Personnel  Progranns  Division. 
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GAS  of  the  Navy  (Research,  Dev  &  Acquisition) 


Program  Executive  Officers 


NavaJ  Center  for  Cost  Ana^ySJS  

Office  of  the  Cornptrotler  of  the  Navy 


Office  of  the  Naval  Inspector  General 
Office  of  the  General  Counsel  

Naval  Criminal  Investigative  Servica  . 


Chief  of  NavaJ  Operations 


Dir,  Ofc  of  Civilian  Persortnel  Management. 

Associate  Director  (OCPM-30). 

Associate  Director  (OCPM-20). 

Assoaate  Director  (OCPM-10). 

Director,  Procurement  Policy. 

Director,  Product  Integrity. 

Head,  Contract  Policy. 

Dir,  Intl  Agreen^nts,  TTSARB  &  Special  Proj. 

Director,  Acquisition  Career  Management. 

Director  for  AAW  &  Strike  Air  Programs. 

Director  lor  ASW,  LASMAP. 

Dir,  Navy  International  Programs  Office. 

Director,  Plans  &  Programs  Division. 

HD,  Outdance  Section. 

Head  Fire  Control  Section. 

Head  Operations  Engineenng  Section. 

Test  &  Instrumentation  Branch  Engineer. 

Branch  Engr.  Launcher  Branch. 

HD,  Navigation  Equip  Sect. 

Chf  Engr,  Missile  Branch. 

Chf  Engr. 

Br  Engr  Fire  Contro)  &  Guidance  Br. 

BrarKh  Engr,  Ship  Installation  &  Design  Br. 

Dep  Prog  Mgr,  Seawolf  Class  Subnvie  Acq  Prog. 

Asst  Dep  Comm  ASW  &  Undersea  Warfare  Sys. 

Prog  Mgr,  MK-50  Torpedo  Prog  Ofc. 

Sect  Head,  Reentry  Systenns  Sect.  Missile  Br. 

Deputy  Logistics  Support  Coordinator. 

Dep  P/E  Officer  for  Unmanned  Aerial  Vehicles 

Dep  Prog  Exec  Ofcr,  Space,  Corrvns  &  Sensors 

Deputy  Director,  Plans  &  Programs  Division. 

Head,  Resources  Branch. 

Branch  Engineer.  Navigation  Branch. 

Dep  P/E  Officer  for  Cnjise  Missiles  Program. 

Prog  Manager  for  Comm  Satellite  Programs. 

Dep  Prog  Officer  Sutxnannes. 

Program  Executive  Officer.  Undersea  Warfare 

Asst  for  Systems  IntegratKxi  &  Compatiblity. 

Dep  Prog  Exec  Ofcr  for  ASW,  A/S  Mission  Prog. 

Dep  Prog  Exec  Ofa  for  Tactical  Air  Programs. 

Dep  Prog  Exec  Officer  Mine  Warfare. 

Prog  Exec  Officer  for  Space  Comms  &  Sensors 

Aegis  Deputy  Program  Manager. 

Prog  Exec  Officer  ASW  Assault  &  Spec  Miss  Pro. 

Asst  Dep  Comr  &  Dep  Prog  Mgr— Ship  Self  Def. 

Chief  Engineer,  PEO.  SCS. 

S/A  for  Cost  A/T  Dir,  Naval  Ctr  for  Cost  Anal. 

Assoc  Dir.  Budget  &  Reports/Fiscal  Manag  Div. 

Asst  General  Counsel  (Financial  Management). 

Dir,  Investment  &  Dev  Div. 

Dir,  Budget  &  Mgmt,  Policy  and  Procedures  Div. 

Dtr,  Ofc  of  Fin  Mgt  Syst 

Dir.  Budget  Evaluation  Group. 

Dir  Resource  Allocation  &  Arialysis  Division. 

Director,  ClviliarvContractor  Manpower  Div. 

Deputy  Naval  Inspector  General. 

Asst  Gen  Coun  (Res.  Dev  &  Acquisition). 

Asst  General  Counsel  (Install  &  Environment). 

Assist  Gen  Coun  (Manpower  &  Resen/e  Affairs). 

Dir  Naval  Criminal  Invest  Service. 

Asst  Dir  of  Counterintelligence. 

Regional  Director,  NCIS  Eastern  Region. 

Regional  Director.  NCiS  Western  Region. 

Asst  Dir  of  Criminal  Investigation. 

Dtr.  Total  Force  Info  Res  &  Sys  Mgnt  Div. 

Head,  Studies  &  Analysis  Branch. 

Associate  Dir  Spectrum  Management  4  Policy. 

Asst  Dir  for  Readiness  Appraisal. 

Tech  Dir.  Sutxnartne  &  SSBN  Security  Program. 

Technical  Director. 

Technical  Director. 

Advisor  (or  Research  &  Development  Programs. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  i 993— Continued 


Agency  organization 


Career  reserved  posrttons 


Bureau  o(  Naval  Personnel  

Organization  Abolished  

Naval  Odser/atory   

Naval  Data  Automation  Command  Headquarters  

Naval  Technical  intelligence  Center  

Bureau  of  Medicme  &  Surgery 

Organization  Abolished  

MiUXar^  Sealrti  Command  

Naval  Tactical  Support  Activity  

Naval  Oceanography  Command 

Organization  Atx)lished  

Ofc  of  Comma.nder-ln-Chf,  Allied  Forces  Southern  Eur  .. 
Office  of  the  Commander-in-Chief.  US   Pacific  Fleet  .... 

Ofc  of  the  Commander-in-Chief.  U  S  Pacific  Command 

Ofc  of  the  Chief  of  Naval  Education  and  Training 

Executive  Development  Cadre  

Naval  Air  Systems  Command  Headquarters  


Depoty  Directof  o*  Navai  intelligence. 

Spec  Ass;  for  Aviation  Bv..oget  and  Acquisition. 

Advanced  Technology  AcN-isor 

Executive  Assistant 

Dep  Dir,  SupponaDiirr> .  M&V  Division. 

Deputy  Director  tor  Progra'^ming. 

Assoc  Dir.  Expedrtionary  vVa'fa'-e  Division. 

Dir  Naval  History  Dir.  Naval  Historical  Ctr. 

Dtrecto'  Resources  Division 

Special  Asst  tof  Technotogs  and  Analysis. 

D/Dir  Joint  Operatni  Logis  Pians  &  P-'ogs  Div. 

Head.  Logist)cs  &  Fleet  Support  Branch. 

Head  Deep  Sut>n-iergence  Systems  Branch. 

Director  Advanced  Tec^  Dev  Branch. 

Director  St-ategic  Seai'^  Division. 

Asst  for  Edixationai  Resources 

CNO  ExecutTve  tor  Total  Ouann  Management. 

Tecnn  Dir.  Naval  Warta'e  Anai  AF  Level  Plans. 

Asst  for  Wor^d  Navies  and  Ar^alysis. 

ACNP  tor  MPN  Financial  Management. 

Technical  Director.  NFPDC 

Dir.  Time  Service  D% 

Technical  Director. 

Tecnnicai  Director. 

Director  of  Anaivsis. 

Dep  Commander  for  Fm  Mgmt  &  Comptroller. 

Ca-eer  Resented  Positions. 

Soentific  Director 

Counsel 

Engineenng  Officer 

Comptrolie< 

Deputy  Comn-tander 

Dir  Navy  Tactical  Support  Acty. 

Technical'Deput-y  Director 

Technical  DirecicK 

Director,  Tactical  Deveioprrieni  &  Training. 

Deputy  Fleet  Irtspectoc  General 

Shore  Faalities  Management  Officer. 

Scientific  Advisof 

Chief  ReseaT^h  &  Analysis. 

CoTiptroiler 

Director  NROTC  Selection  a.nd  Placement. 

Technology  Assessment  Consuttant. 

Seniof  Quality  Execut've 

Spec  Asst  to  ttie  Chf  Engmee'  of  the  Navy. 

Dep  Dir.  Fleet  Support  &  F^^id  Activity  Mgmt 

Executive  Director,  Management.  Plans  &  Progr. 

Exec  Dir  Acquisition  Mgt 

Executive  Director  for  'Contracts- 
Deputy  CoTTptroiie' 

Counsel,  Naval  Air  Systems  Command.^ 

Assoc  Director  Weaponis  Sys  Eng  Orvision. 

Dir  P^od  Integra  &  ProductKin  Eng  Division. 

Tec  Dir  Avionics  Systems  Eng  Div'Sion. 

Dir  /weapons  Advarx^ed  Technology. 

Dtr,  Evaluation  Dn 

Techn  Dir,  Res  &  Techn 

Technical  Director  Air  Vehcie  Division. 

Assoc  Dir.  Logistics  Management  Division. 

Cof^Tbal  Aircraft  Contracts  Director 

Dir,  Missile  Weapons  Systems  Contracts  Div. 

Dir,  Systems  Acauismon  Directorate. 

Special  Asst  tor  Tom, 

Director  Cost  Anatysis  Division 

Dir.  Supyetllance  and  Avioncs  Division 

Dir  tor  Systems  Definition  &  Attematrves. 

Director.  Aircraft  DrviSion 

Associate  Dir  Propollsion  4  Power  Division 

Assoc  Dir  lor  Systems  Engineenng  Management 
Deputy  Commander.  Naval  Air  Sys  Command. 
Dir  Cruise  Missile  Contracts  Division 
Director,  Procurement  Budget  D'vs.o'- 
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Agenq^  organizatioo 


Naval  Air  Wartare  Center _ 

Na»aJ  An  'Aartare  CtKrtef  Aircraft  Division  Warminster 


Naval  Traimng  Systems  Center 


Space  &  Naval  Warfare  System  Command 


Career  resen/ed  positions 


Naval  Air  Warefare  Center  Aircrati  Division  Lakehurst  „. 
Navai  Af  (A^areta'e  Ce^.ier  Aircraft  Division  ._ 

Naval  Air  Warfare  Center  AircratJ  Div  tndianapoiis  

Na.al  Ai;  .\a-lare  Center  Weapons  Drv.  PT.  MUGU,  CA 

Naval  A,r  Warfare  Center  Weapons  Div.  China  Lake,  CA 


Director  Airtwme  W-iapons  Logistics  Division. 

DetxjTy  Counsel,  Navair, 

Exec  Director  for  Aviation  Depots, 

Asst  Commander  for  Corporate  Operations 

Dir.  Information  Resources  Mgmt  Division. 

Dir.  ASW/Support  A/A  Components  Cont-acts  Div 

Technical  Director. 

Head,  AVCSTD, 

Exec  Director. 

Assoc  Executive  Director 

Head,  MATD 

Head.  Syst  &  SoftNvare  Technology  Department 

Head.  Tecttcai  Air  Systems  Department. 

Head.  Warfare  Systems  Analysis  Department. 

Assoc  Dep  Head  A''vV  D/Head,  ASW  AD  Division. 

Executive  Director.  d 

Chief  Engineer. 

Executive  Director. 

Director.  Range  Directorate. 

Dep  Commander.  NAWC-Aircraft  Divistoa 

Executive  Director. 

Dir  of  Avionic  3,  Electronic  Systems  Design 

Director,  AESAMT 

Dir  Sea  Range  Dn^ectorale 

Director  Weapons  Systems  Evaluation  Direct 

Head  Electronic  Warfare  Dep. 

Dep  Comr  for  Test  &  Eval,  NAWC-Weapons  Div. 

Dir.  Threat  Simulation  Directorate. 

Head,  Atiack  Weapons  Department 

Head,  Research  Department. 

Director,  Land  Rar>ge  Directorate. 

Head,  Aircraft  Weapons  Integration  Dect 

Head,  Engineering  Department. 

Head.  Intercept  Weapons  Department. 

Head.  Range  Department 

Dtr.  Weapons  Directorate. 

Dif.  Aircraft  Weapons  Systerrss  Directorate. 

Dep  Commander  for  R&D.  NAWC-Weapor.s  Divtsioa 
Head  Weapons  Planning  Group. 

Dir,  Services  &  information  Directorate. 

Executive  Director 

Dr  of  Research  &  Engmeenng. 

Dep  Dir  of  Research  &  Eng»neenng. 

Exec  Oir,  Confacls 

Tech  Dir,  Ship  &  Shore  Communcatjons. 

Tech  Dir.  Navy  Space  Project  Ofc. 

Deputy  Compt'ol'er. 

Counsel  Space  and  Naval  Warfare  Systems  Com. 

Executive  Director.  Contracts. 

Technical  Director. 

Chief  Eng  Com.ms  Sys  Program  Directorate. 

Exec  Dir.  Comm  Syst  Prog  Directorate. 

Chief  Engineer  Command  Sys  Prog  Directorate. 

Tech  Dir.  Submarine  Common  Prog  Ofc. 

Techn  Dir.  Surveillanc  DA  Development  Pi-og 

Dep  &  Techn  Dir.  NCCS  Afloat  Prog  Office. 

Assoc  Tech  Dir  for  Research  &  Technology. 

Exec  Dir.  Space  Technology  Directorate 

Chief  Eng  Space  Tech  Directorate. 

Exec  DirCommunications  Syst  Prog  Directorate. 

Exec  Dir,  Undersea  Sun^illance  Prog  D;r. 

Tech  Dir,  Wa.rtare  Systems  Engineering. 

Chief  Eng  Undersea  Surveillance  Prog  Direct. 

Dir  of  Tech  Head  Engmeenng  Tech  Group. 

Chief  LogisHD  Acquisition  &  Logis  Pol  App  Grp. 

Asst  Commander  for  Taiesd. 

Exec  Dir  Tech  Acquist  Logistics  Eng  Supp  Dir. 

Chief  Eng  SPAWAR. 

Exec  Dir.  NWSAED 

Techn  Dir,  Satellite  Communications  Prog  Ofc. 

Tech  Dir,  Technol  A&A  Program  Directorate. 

Deputy  Commander. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


Naval  Command  Control  &  Ocean  Surveillance  Center  .. 
Naval  Command  C&O  Surveillance  Ctr.  RDT&E  Division 


Nav  Command  Control  &  Ocean  Sur^eil  Comm  West  Cost  Div 
Naval  Facilities  Engineering  Command  


Ca'^er  reserved  positions 


Naval  Facilities  Eng  Command  Western  Div 

Naval  Civil  Engineer.ng  Lab 

Naval  Sea  Systems  Command  


Technicai  Director 

Head.  Sur-veiliance  Dept. 

Head.  Engineenng  &  Computer  Sciences  Dept. 

Executrve  Director 
Dep  Exec  Director. 
Head.  Manne  Sctences  &  Technology  Dept 

Head,  Navigation  &  Ar  C3  Department 

Head,  Command  and  Conf  >  Depa-^ment. 

Dir.  Planning,  l&A  0«>ce 

Executive  Director-  West  Coast  iSE 

Counsel  Naval  Facilities  E'^meenng  Command, 

Deputy  Corriptrolier 

Director  tor  Cont.'acts  5jr>port. 

Chief  Engir>eef 

Dir  0'  Real  Estate  SupDC''^ 

Asst  Commander  <0'  Gonsrucbon. 

Asst  Commarxler  for  Engineenrvg  &  Design. 

Senior  Execut.ve  tor  Base  Closure  C^'-ze 

Director  for  Err/ironPTent. 

Director,  Pia.nnirtg  &  Engineenng  Support. 

Spec  Ad^.isor  tor  Res  Dev  "est  &  Evaluation. 

Executrve  Director   BroaOv.av  Complex. 

Technical  Director 

Dir,  Researc.n  Tecnr-  &  Assessment  Otc 

Counsel  Naval  Sea  Syster^  Command 

Asst  Dep  Commander  tor  Contracts 

Dep  Prog  Mgr  &  Teen  Dir,  PMS396B. 

Executive  Director- Deputy  Comptroller 

Dir  snip  Survivatxitry  SoPgrouc 

Q,r  p-eiiminary  Design  D'v  Ast  Deputy  Dir  SDG. 

Prog  Mgr,  Mine  Vvartare  Ship  Program. 

Dir,  SuOmanne  Systems  (SSvV  &  S8G)  Division. 

Director,  Reactor  Mater-.ais  Divisions 

Director,  Secorxian,-  Plant  Cornponents  Division. 

Head,  Advanced  Reactor  Brancn. 

Dir,  Strjctura  Integnty  Sutsgroup. 

Dir  Naval  Architecture  G'-oup 

Deputy  Director,  Auxil.a-y  Systems  Subgroup. 

Deputy  Director.  Shtp  Design  Group 

Director,  Hull  Engineenng  G^oup 

Director  Cost  Estimating  &  Analysis 

Dir,  SnipDuiiding  Conracts  D'v'Sion, 

Exec  Dir,  Industnai  &  Faciirty  Mgmt  Dir. 

Executrve  Director,  Surtace  Snip  D'-ectorate 

Exec  Dir  Sutxnanne  Directoi-ate 

Dep  P'og  Manager  &  Teen  Di'  Support  Slip  Boat 

Dir,  Reactor  Plant  Va've  Dvis'on. 

Asst  Dep  Commander,  ASW  &  Wine  Wartare  Syst. 

Director,  Corporate  Operations 

Deputy  Commander  tor  F.eet  Log'stics  Support. 

Dir,  HRO-CO'Comn-iand  Asst  Human  Res  Programs. 

DepuU  Director,  Supsnip  Management  Division. 

Tech  Dir  Theater  Nuciea^  Wa^a^e  P-'og  C^ce 

Dep  P'og  Manager  Tech  Dir  Artact<  Sutim  Prog. 

Dep  Program  Mgr,  Surface  Snip  P'-og  Mgmt  Otc. 

Dir,  Nuclear  PropuisK>n  Logistics  Division. 

Dep  Prog  Manage',  Arcraft  Camer  Prog  Ofc, 

Dir,  Special  Systems  Contracts  Di-.iSiOr, 

Dir.  Product  integrity  &  Eng  Support  G'oop 

Dir,  Environmenta  Engineenng  Group 

Director  tor  Sutjmanne  Re^uellngs 

Dir  Surtace  Ship  Systems  Divisior^ 

Deputy  Director,  Nuclear  Components  Div. 

Dir.  Reactor  P-.ant  Safety  &  Analysis  Division. 

Technical  Assistant  tor  Su^'ace  Snip  Svs'ems 

Dir,  Ship  Silencing  Office 

Dir,  Ship  S  &  S  integ^T  Group 

Director,  Propulsion  Systems  Group. 

Dir,  Hull  Systems  SuDgroup 

Exec  Dir,  WCS  Directorate 

Director,  Fieid  Operations  Sutjgroup. 

Di'ector   Machinery  Group. 
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POSITIONS  That  WE«e  Career  Reserved  During  Calendar  Year  1 993— Continued 


Agency  ofganization 


Naval  Ordance  Cerrtef  . 
Norfolk  Naval  Shipyard 


Naval  Sjriace  'Wa'lare  Center _, 

Naval  Undersea  //a'iafe  Center  „ 

Naval  Ship  Systems  Engineering  Station  

Naval  Surface  Warfare  Center,  Crane  Drvisioo 

Orgar.ization  AtxDiished  

Naval  Undersea  Wa-ia-e  Center  Dtv,  Keyport,  WA 


Naval  Surface  WaHare  Center. 
Naval  Suflace  Warfare  Center, 
Coastal  Systems  Statkxi 


Pt  Hueneme  Diyision 
Irxjian  Head  Division  .. 


Naval  Surface  Warfare  Center,  Carderock  Dtvision 


Naval  Surface  Warfare  Cerrtef,  Dahlgren  Diviston 


Naval  Undersea  '/varfare  Center  Divsion,  Newport  Rl 


Career  reserved  positior^s 


Asst  Deputy  Cor^mander  (or  Combat  Sys  Eiig. 

Director,  MaSenais  Engmeenng  Office. 

D/D  D/T  Dir.  AMPH  &"Comt)at  S/S  Logistic  Div, 

Dir  Electrical  Engineering  Group. 

Exec  D:r,  Anti-A.r  &  Surface  Warfare  Systems. 

Exec  Dir,  Ship  Design  &  Engrng  Directorate. 

Prog  Mgr,  Ampf.ibtous  W  &  S  Sealift  Program. 

Dir,  Naval  Shipyard  Mqt  Group. 

Dir,  Surface  Systems  Contracts  Division. 

Assoc  Director  for  Regulatory  Affairs. 

Asst  Dep  Commander,  Surface  &  Area  AAW  Syst. 

Exec  Dir  AMPH,  Aux,  Mine  &  Sealrft  Snips  Dtr' 

Dir.  Reactor  Refuel'pg  DiviS'on. 

Deputy  Counsel,  Nava!  Sea  Systems  Command. 

Dir,  Environmer'tal  Protection  Office. 

Director,  Ship  Signatures  Group. 

Dep  Comr.  Weapons  &  Combat  Syst  Directorate. 

Director,  Auxiliary  Systems  Group. 

Dir.  Combat  Systems  Design  &  Eng  Group 

Prog  Mgr,  Deep  Submergence  Syst  Prog. 

Deputy  Comm.ander. 

Dir,  Advanced  Programs  Ofi'ice. 

DepLi^  C-omnarider,  fJava!  Ordnance  Center. 

Naval  Shipyard  Nuclear  Eng  Manager. 

Naval  Shipyard  Nuclear  Eng  Mgr  Puget  Nal  Stilp. 

Technical  Director. 

Technical  Director. 

Dep  Dir,  Carderock  Division/  Dir,  NAVSSES. 

Executive  Director. 

Technical  Director. 

Executive  Director. 

Chf  Res  Scientist  (Arctic  Submarine  Tech) 

Executive  Director. 

Technical  Drector. 

Execinive  Director. 

Head,  Coastal  Technology  Department. 

Head.  Coastal  Eng  Test  &  Operations  Depart. 

Head.  Coastal  Warfare  Systems  Department. 

Assoc  Dir  ;or  Syst  Devel/Head,  Syst  Depl. 

Director. 

Assoc  Dir  for  Sti-ixtures/'Head,  SSPD. 

Assoc  Dir  Head  CMLD. 

Assoc  Dir'Head  3h  p  Acou.?;ics  Dept. 

Assoc  Dir'Head  PASO. 

Assoc  Dir/Head  Ship  Hydromechanics  Dept. 

Assoc  Dir,  MsL'Head,  SMED. 

Assoc  Dir/Head,  Ship  Electro  Signatures  Dept. 

Assoc  Dir  for  TecfvDir  of  Technology  &  PlariS. 

Exec  Director. 

Head,  Scagegic  &  Space  Systems  Department. 

Head,  Weapons  Systerr.s  Department. 

Head.  Unde.-water  Systems  Department 

Head.  Con-,bat  Sy  sterns  Department. 

Assoc  Exec  Dir  for  Evaluation. 

Head  Eng  &  Info  Syst  Dept. 

Head,  Ship  Defense  Systems  Department 

Deputy  Executive  Director.'Busmess  Manager. 

Head,  Weapons  Research  &  Technoiogy  DepartjnenL 

Head.  Weapons  Research  &  Technology  Department. 

Head,  Protective  Systems  Department 

Head,  Strike  Systems  Department. 

Head.  Systems  Res  &  Technology  Depatment 

Head,  Warfare  Systems  Department 

Head.  Warfare  Analysis  Depart.ment. 

Head,  Submarine  Sonar  Department. 

Assoc  Tech  Dir  for  Technology. 

Tech  Dir,  Consultant 

Head.  Coastal  Res  &  Technology  Department 

Assoc  Tech  Dir  for  Submar  Combat  Control  Acou. 

Assoc  Techn  Dir  fer  Submarine  Warfare  Systs. 

A/T  Dir  for  Surface  Anti-Submarine  Warfare  ASW 

Hd.  Subm.ar!ne  Electromagnetic  SyS  Dept. 
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Positions  That  Were  Career  Reserved  During  Calendar  yeah  i  993— Continued 


Agency  organization 


Naval  Supply  Systerr.s  Conr-,a.na  -lOqtrs   .., 


Career  reserved  posftrans 


Navy  Ships  Parts  Confoi  Center 

Navy  Aviation  Supply  Office  

Navy  Fleet  Material  Support  Otf-ce 

Naval  Suppiy  Center.  Norfolk   ,_ 

U.S.  Marine  Corps  Heaaquarters  Office 


Marine  Corps  Systems  Corrvnand  

Organization  Abolished  _ - 

Marine  Corps  Logistics  Base.  Altiany.  GA 
Office  ol  .^<2val  Research 


i_irganization  Atiolished 


Head  Combat  Control  Systems  Department 

Head  Combat  Systems  Analysis  Staff. 

Counsel. 

Dir,  Defense  Pnnting  Serv/Dep  Conxir.  NAVSUP. 

Asst  Dep  Cnxlf  for  Fin  MgmVComp. 

Competition  Advocate  Gen/ADC.  Contracting  Mgr 

Director  of  Contracting  (or  SpedaJ  Programs. 

Dep  Commr  (or  info  Res-oarces  MariaoemenL 

Dep  Conma.'xJer  for  Corpcate  Mai^ag'^'^^er^t. 

Dif,  AcJvanced  Logis  Tech  Div, 

Dir,  Into  Tech  initiatives  Division. 

Executive  Director. 

Exec  Dir.  Acquisition  &  Logistics  Plr>g  &  Suppt. 

Tech  Dir  for  Acquisition  Mgt  &  Planning 

Executive  Dir.  Logistics  Ranning  &  Support. 

Exec  Dir,  Acquisition  Mgmt  &  Planning. 

Exec  Dir.  ADP  System  Plaining  and  Development 

Executive  Director,  Planning  and  Resources. 

Fiscal  Dir  of  the  Manne  Corps. 

Dir,  Contracts  Division. 

Counsel  for  the  Commandant 

Deout/  *  sst  Chief  o*  Staff  Intelligence. 

Asst  Dep  Chf  ot  Staff  tor  Installations  4  Log. 

Asst  Dep  Chief  of  Staff  lor  Manpower 

Asst  Dep  Chf  of  Staff  tor  Requirements  &  Prog. 

Executive  Director. 

Comptroller. 

Executive  Director,  MAGTEC 

Executive  Dir  for  Logistics  Operations 

Assoc  Dir,  ONR/Dir,  Research  Prog  Dept 

Dir  Anti/Air  Anti/Surf  Warl  &  Aerospace  Tec  Dv. 

Dir.  Fin  MgmfCompVSpec  Asst  (FM)  to  Asn  (R.E&S. 

Director.  01c  of  Naval  Research. 

Dir  of  Planning  and  Assessment. 

Dep  Dir  for  Techno»ogy  Programs. 

Director.  Computer  Science  Diviston. 

D'r,  Ocean  Biologv  Optics  Chemistry  Div. 

Dir,  Office  ot  Adv-anced  TechnoJogy. 

Senior  Actvisor  to  the  Navy  Chair. 

Dep  Chief,  Nav  Res  &  Teen  Dir  Olc  of  Nav  Res. 

Director,  Technology  Directorate. 

Dir,  Industry  Inaependent  Res  &  Dev  Direct 

Dep  Dir,  OniDir.  Ping  9,  Assess  Directorate. 

Dir,  Office  of  Naval  Technology. 

Executive  Dir  tor  Acquisition  Management 

Deputy  Counsel  (Patents). 

Dir  Ocean  Er.g  Div. 

Dir,  Industry  independent  Res  &  Devel  Dir. 

Counsel,  Office  of  Naval  Research. 

Director,  Pnyscs  Division. 

Director,  Chemistry  Drvision. 

Director,  Science  Directorate. 

Dir,  Support  Techrxiiogy  Directorate. 

Dir,  Cognitive  4  Neural  Sciences  Drv. 

Director,  Life  Sciences  Directorate. 

Director.  Bioioqicai  Sciences  Divisioa 

Dir,  Mathernatt'cal  A  Physical  Sciences  Dtr. 

Dir,  Mathematical  Sciences  Division. 

Dir,  E.ngi'^eenng  Sciences  Directorate 

Diiector   Electronics  Division. 

Dir  Geo-Acx:us:ics  Arctic  Sciences  Dm. 

Dir  Ocean  S  Atmospheric  Physics  Div. 

Dir  Ocean  Science  Directorate. 

Deputy  Comptroller. 

Chief  Scientist 

Deputy  Director,  Technology  Directorate. 

Dir  Anti  Submanne  Warfare  &  Undersea  Tech. 

Director,  Matenals  DrvisKxi. 

Dir.  Unrversity  Busmess  Affairs 

Dir,  Operations  Resources  &  Magnt  Dir. 

Spec  Asst  to  the  Dir,  ONR  (or  Oceans  Sciences. 

Dir,  Applied  Physics  Field  DtvtsKXV 
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Agency  organization 


Career  resen/ed  positions 


Organization  AOolished  

Naval  Research  Laboratory  Stennis  Space  Center 


NATO  Saclam  ASW  Research  Center 
Naval  Resea''ch  Laboratory  


Defense  Nuciear  Faalities  Safety  Board: 


Department  of  Education: 

Chief  Financial  Officer 

0**ice  of  Human  Resources  and  Administration 
Inspector  General 


General  Counsel  

Eoucationai  Researc^  and  Improvement 
National  Center  for  Education  Statistics  . 


Dir.  Ofc  of  Naval  Res  Liaison  Ofc,  Far  East 

Technical  Director. 

Head.  Ofc  of  Syst  Support  &  Requirements. 

Superintendent,  Manne  Meteorology  Division. 

Assoc  Tech  Dir&Dir,  Ocean  Science  Directorate. 

Assoc  Tech  Dir&Dir  Ocean  Acoustics  &  Tech  Dir. 

Director  NATO  Saclant  ASW  Research  Center. 

Superintendent,  Chemistry  Division 

Supennlendenl,  Optical  Sciences  Div. 

Supt  Matenals  So  and  Tech  Division. 

SupennterxJent,  Plasma  Physics  Div. 

Supt  Condensed  Matter  &  Radiation  Sci  Div 

Assoc  Dir  of  Res  for  Mat)  Sa  &  Comp  Techno!. 

Superintendent,  Info  Techno!  Div. 

Dir,  Navy  Tech  Ctr  for  Safety  &  Survivability. 

Chf  Sci,  Lab  for  Structure  of  Matter. 

Dir  of  Research. 

Superintendent  Space  Science  Div. 

Supt,  Radar  Div. 

Assoc  Dir  of  Res  for  Gen  Sci  &  Technol. 

Supt.  Acoustics  Div. 

Supenntendent  Electronics  Technology  Div. 

Supt.  Tactical  Electronic  Warfare  Dn. 

Supt  Unden^ater  Sound  Reference  Division 

Chief  Scientist  Lab  for  Compt  Phy  Fluid  Dynam. 

CM  Scientist  &  Head,  Solar  Phys*cs  Program. 

Supenntendent.  Remote  Sensing  Division. 

Assoc  Dir  of  Res  for  Business  Operations, 

Chief  Sci  &  Head,  Beam  Physics  Program. 

Mgr,  Joint  Space  Systems  Tectinology  Programs. 

Assoc  Dir  Res  for  Ocean  &  Atmosp>henc  Sci  Tec. 

Supenntendent,  Space  Syst  Technology  Dep. 

Head  Elect  Warfare  Strategic  Planning  Org. 

Assoc  Dir  of  Research  for  Strategic  Planning 

Assoc  Dir  of  Res  for  Gen  S&S  Syst  Technol. 

Assoc  Dir  of  Res  for  Warfare  Sys  &  Senors  Res. 

SupennterxJent,  Space  Syst  Developmer^  Dep. 

Supenntendent,  Spacecraft  Engineenng  Dep. 

Dir,  Naval  Center  for  Space  Technology 

Chief  Scientist  for  Telecom  &  Director. 

Asst  Dir  for  Matenals  P&E  Restoration  Prog. 
Assistant  Director  for  Engineenng. 
Assistant  Director  for  Weapons  Programs. 
Assistant  Director  for  Standards. 
Site  Revievi^  Officer. 
Dep  Gen  Counsel  for  Pol  &  Litigation. 
Chief,  Health  Physics  Branch. 
Deputy  General  Manager. 

Director,  Grants  and  Contracts  Sei^ice. 
Deputy  Director  for  Financial  Management. 
Dir  Admin  Resource  Management  Sen^ice. 
Dirgctor  Personnel  Management  Sen/ice. 
Chairperson,  Education  Appeal  Board. 
Assistant  Inspector  General  for  Audits. 
Asst  Insp  Gen  for  Policy  Ping  &  Mgmt  Sen^. 
Asst  Inspector  General  for  Investigation. 
Dep  Asst  Insp  Gen  lor  Audit  Operations. 
Dep  Asst  Inspector  Gen  for  Techn  Audit  Svc. 
Associate  Inspector  General. 
Dep  Asst  Inspector  General  for  Investigation. 
Asst  General  Counsel  for  Educational  Equity. 
Asst  Gen  Counsel  for  Regulations. 
Asst  Gen  Coun  tor  Div  of  Legislative  Counsel. 
Asst  Gen  Coun  for  Postsecondary  Ed  &  Ed  Res. 
Senior  Advisor  on  Lilxary  Programs. 
Admr,  Natl  Center  for  Educational  Statistics. 
Assoc  Comr,  Elen^Second  Educ  Stat  Division. 
Assoc  Comr,  Data  Collection  &  Dissemination. 
Assoc  Comr  for  Stat  Std  &  Methodology  Div. 
Assoc  Comm  Education  Assessment  Division. 
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Positions  That  Were  Career  Reserved  Durinks  Calendar  Year  199^— Continued 


Agency  organization 

Department  of  Energy: 

Office  of  Economic  Impact  &  Diversity  

Office  of  Hearings  &  Appeals  „ „ 

Associate  Deputy  Secretary  for  Field  Management 

Albuquerque  Operations  Office _. 


Career  reserved  positions 


Chicago  Operations  Office  .... 

Idaho  Operattons  Oftice  

Nevada  Operations  Office  „... 
Oak  Ridge  Operations  Office 
Richland  Operations  Office  ... 


San  Francisco  Operauons  Oft»ce  ... 
Savanr«h  Rrver  Operations  Office 


Office  of  Inspector  General 


Energy  Information  AdmtnistratJon 


Asst  Secretary  Energy  Efficiency  &  Rer>ewat)te  Energy 


Asst  Secretary  Envtronment,  Safety  &  Health 


Dir  of  Sm  and  Disadv  Bus  Utitz. 

Dep  Dir  for  Legal  Analysis. 

Dep  Dir  for  Financial  Analysis. 

Dep  Dir  for  Econ  Analysis. 

Dir,  Prog'Const  Mgm.  Proce  &  Operations  Div. 

Director,  Policy  Development  Diviskxi. 

Dir,  Office  of  Contractoi  Employee  ProtectKXu 

Dir,  Weapons  Quality  Div.sion. 

Dir  Transportation  Safeguards  Div. 

Dir  BuOoet  &  Resources  Mgnt  Drv. 

Dir,  Production  Assj'-ance  &  Ods  DMsion 

Dir,  Weapons  '^fograms  Div 

Proiect  Manager,  WiPP  P'oiect  S'le  0**>ce 

Dif  of  Eme'^gericy  Plans  &  Operat/ons, 

Asst  Manage' 

Dir  01c  Mgl  P-an  8,  Analysis. 

Dir,  Waste  Mgmt  &  Ooerational  Surety  Div. 

Carlst>ad  Area  C'^ice  Manager. 

Assist  Manager  (or  Aaministration. 

A'ea  Manager  Batavia  Area  Office. 

Deput-»  Mar^aqe'  'ck  Business  Management 

Cnief  Financial  Oficer 

Chief  Counsel 

Assistant  Manager  for  Administration 

Asst  Manager  for  Admmistratioa 

Chief  Financial  Otficer, 

Asst  Mgr  for  Admin 

Assistant  Manager  'o'  Opefatiors 

Assistant  Manager  for  Technical  Supoori. 

Assistant  Manager  for  Projects 

Asst  Mgr  for  Aamin 

Asst  Mgr  lor  Admin. 

Asst  Mgr  for  Srte  SafeguarcSs  &  Security. 

Chief  Financial  Officer. 

Asst  Inspector  Gen  for  Inspections  &  Analysis 

Asst  Inspector  General  for  Investigations. 

Manager  Western  Regional  Audit  Office. 

Director  Program  Development  Division. 

Manager,  Eastern  Regional  Audit  Office. 

Director  Audit  Management  Division. 

Dir  Capitol  Regional  Audit  Office. 

Deputy  Asst  inspector  Gen  for  Investigations. 

Spec  Ass!  lor  Policy  and  Planning. 

Counsel  to  the  inspector  General, 

Asst  Inspec  Gen  (or  Poi  &  Ping  &  Mgt. 

Director,  ElA-ADP  Services  Staff. 

Dir.  Ofc  of  Oil  and  Gas 

Director  Petroleum  Supply  Division 

Dir  Ofc  o(  Coal  NucI  Elec  &  Attem  Fuels, 

Director,  0(c  of  Energy  MarVets  &  End  Use. 

Director,  Economcs  &  Statistics  D'vision. 

Dir  Otc  of  Statistical  Stanoa^ds, 

Director  Quality  Assurance  Division 

Dir  Reserves  arx3  Natural  Gas  Division. 

Director  Fetroieum  Marketing  drvisioa 

Dir,  Otc  o(  Integration  Nal  &  forecasting 

Dir,  EEUISD, 

Dir  Energy  Supply  &  Conversion  Div. 

Dir  Analysis  and  Systems  Drv. 

Dir,  Energy  Demand  &  integration  Dtv. 

Dir,  Survey  Mgnt  Div 

Dir,  Geotherrnal  Division. 

Dir,  Wina'Hydro  Ocean  Technology  Diviskjrv 

Dir.  Ofc  Solar  Energy  Conversion, 

Assoc  Dep  Asst  Secretary  for  Utility  Tech. 

Dir  01c  of  Waste  Reduction  Teen 

Director,  Office  of  Environmental  Audit, 

Dir  Nuclear  Safety  En(orcernent  Division 

Dep  Dir  Invest  Nuclear  Sa'ery  Enlorcement  Dfv- 

Dir  Nuclear  Operations  &  Ana'vsis 

Dir  Office  of  Environmental  Compiiance. 
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POSITIONS  THAT  WERE  CAREER  RESERVED  DURING  CALENDAR  YEAR  1993— Continued 


Agency  organization 


Assistant  Secretary  Defense  Progranns 


Organization  Atodshed  

Otfice  of  Energy  Research 


Assistant  Secretary  Fossil  Energy 
Office  of  Nuclear  Energy 


Assistant  Secretary.  Hurnan  Resources  &  Administration 


Career  resented  positions 


Assoc  Dep  Asst  Secy  for  Military  Application. 

Director  Ofc  Mgmt  Support. 

Dir  Ofc  of  Program  Analysts  &  Financial  Mgmt. 

Dep  Mgr  Rocky  Flats  Office. 

Asst  Mgr  fof  Environmental  Mgnt. 

Technical  Director. 

Dir.  Ofc  of  Environ  Safety  H  &  Q  Assurance. 

Dir,  Ofc  of  Res,  Development  &  Testng  Facil. 

Nuclear  Weapons  Comptex  Proiect  Manager. 

Deputy  Dir  Ofc  Self  Assess  4  Emergency  Mgnt. 

Dir  Ofc  of  Field  Secunty  Oversight. 

Dir  Office  of  Inspections. 

Manager,  Rocky  Flats  Office. 

Dir  Engr  Math  and  Geo  Sci  Div. 

Dir  Chem  Sci  Div. 

Dir  Mat  Sci  Div. 

Chf  Processes  and  Tech  Br. 

Dir  High  En  Physics  Div. 

Director  for  Management. 

Dir  Health  Effects  Research  Division. 

Assoc  Dir,  Ofc  of  Scientific  Computing. 

Deputy  Dir  for  Nuclear  Safety  Safeguard. 

Dir,  International  Programs  Staff. 

Dir,  Confinement  Systems  Div. 

Dir,  Office  of  Assessment  &  Support. 

Assoc  Dir  for  Superconducting  Super  Collide. 

Director,  Ofc  of  Resource  Management. 

Dir  Surt>manne  Systems  Div. 

Dir  Instrumentation  4  Control  Div. 

Director  Office  of  Resources  Management. 

Dep  Dtr  Kesseling/Windsor/Site/CGN/S6G  REC  SV 

Asst  Program  Manager  for  Surface  Ships. 

Deputy  Director  for  Naval  Reactors. 

Sr.  Naval  Reactors  Rep.  (NWPT  News). 

Prog  Mgr  for  Prototypes  &  Sapso. 

Senior  Naval  Reactors  Rep  (Peart  Hartwr). 

Asst  Chief  Physcist. 

Director  Nuclear  Technology  Div. 

Dir  Reactor  Engineering  Division. 

Head,  Core  Manufactunng  Branch. 

Dep  Director  Reactor  Materials  Division. 

Director,  Fiscal  Division. 

Asst  Manager  for  Operations. 

Program  Manager  for  Shipyard  Matters. 

Dir  Nuclear  Components  Division. 

Senior  Naval  Reactors  Representative 

Manager,  Idaho  Branch  Office. 

Prog  Manager  for  Advanced  Sutynannes 

Dir  Isotope  Production  &  Distntxition  Prog. 

Head  Advanced  Concepts  Branch. 

Asst  Manager  for  Operations. 

Senior  Naval  Reactors  Representative 

Engel  Walter  P. 

Director  Acquisition  Division. 

Dep  Program  Manager  for  Shipyard  Operations. 

Dir  Ofc  of  Industnal  Relations. 

Dir  Management  Sys  Analysis  Div. 

Director,  Management  Systems  Division. 

Dir  Ofc  of  Admin  Svcs. 

Dep  Dir  Ofc  of  ADP  Mgmt. 

Dir  Ofc  of  Procurement  Operations. 

Dir,  Organization  &  Manpower  Analysis  Div. 

Dep  Dir,  Ofc  of  Procurement,  A  &  P  Management. 

Dir.  Ofc  of  IRM  Pol,  Plans,  &  Oversight. 

Assoc  Dir  for  Proseam/Proj  Mgt  &  Ctrl. 

Dep  Dir  of  Administrative  Service  (GTN). 

Assoc  Dir,  Ofc  of  Procurement.  Asst  &  Property. 

Dep  Dir  of  Administrative  Sen/ices  (Wash,  DC). 

Dtr  of  Personnel. 

Dir  Ofc  of  Organization,  Res  &  Facilities  Mgt. 

Dep  Dir  of  Personnel. 

Dir  Ofc  of  Information  Resources  Management. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1993 — Continued 


Agency  organizafion 


Career  reserved  positons 


Office  of  Civilian  Radioactive  Waste  Management  

Office  of  New  Production  Reactors  

Asst  Secretary  Environmental  Restoration  &  Waste  Mgmt 
Office  of  Intelligence  &  National  Secunty  

Office  of  Chief  Financial  Officer 


Office  of  Science  Education  &  Technical  Information  

Western  Area  Power  Administratton  

Environmental  Protection  Agency: 

Ofc  of  the  Asst  Admr  for  Admin  &  Resources  Management 

Office  of  the  Comptroller 


Office  of  Administration 


Office  of  Information  Resources  Management  

Ofc  of  Administration  &  Resources  Mgmt — Cincinnati  OH 
Office  of  Administration  &  Resources  Mgmt— Rtp,  NC  .... 

Office  of  Human  Resource  Management  ...... 

Office  of  Acquisition  Management  

Office  of  Grants  and  Det»arment 

National  Enforcement  Investigations  Ctr — Denver  

Office  of  Criminal  Enforcement  

Office  of  Compliance  Anafysis  Program  Operabons  

Office  of  Policy  Analysis  

Office  of  Regulatory  Management  and  Evaluation 

Office  of  International  Activities  

Office  of  the  Inspector  General 

Office  of  investigations 


Dir  Ofc  of  Contractor  Mgmt  &  Admin. 

Dir  Ofc  of  Cleararce  &  Support. 

Dir  Ofc  Policy 

Dir  Ofc  of  Magnl  Review  &  Assistance 

Assoc  Dir.  Office  of  System  &  Compliance 

Dir  Ofc  of  Business  Management. 

Deputy  Dir  Otc  of  Business  Management. 

Deputy  Proiect  Officer. 

Director,  Office  of  Research  &  Development 

Assoc  DAS  for  OversigtTl  &  Setf-Assessn^ent 

Dir  Ofc  of  Classification  &  '^ ec^rxxcr^^ 

Dir  Ofc  of  Secunty  Affairs 

Dep  Dir,  Ofc  of  Secunf,  AMa:rs. 

Dir  Ofc  of  Budget 

Dep  Dir  Ofc  of  Budget 

Dir  Ofc  of  HeaOquane'S  Accounting  Operations. 

Director,  Budget  Operations  Diviskxi. 

Dir  Ofc  of  Dep  Accounting  &  Fin  Sys  Dev. 

Dir  Ofc  Compliance  and  Aixfri  Liaison. 

Deputy  CorrtrcKer. 

Controller. 

Dir  for  University  &  Science  Ed  Prog. 

Asst  Admr  for  Mgmt  Svcs. 

Dep  Asst  Admr  tor  Mgt. 

Dep  Asst  Aomr  fc  Finance  4  Acquistion. 

Director.  Environmental  Equity  Office. 

Dir  Ofc  of  the  Comptroller. 

Dir,  Finarvcial  Mgmt  Drv, 

Associate  Comptroller. 

Director,  Budget  O'vison 

Assoc  Dir,  Financial  Management  Division. 

Dir,  Resource  Manaqenient  Division. 

Dir  Ofc  of  Administration. 

Deputy  Dir  Ofc  of  Administration. 

Dir,  Grants  Admin  Div. 

Dir,  Facilities  &  Support  Services  Division. 

Director,  Management  &  O'ganiration  Division. 

Dir,  New  heaoquarters  P'jtieti  Staff. 

Dir,  Safety,  Health  &  Environmental  Mgmi  Div. 

Dir,  Stty,  Health  &  Environmental  Mgmt  D'v. 

Dir  0*c  of  Infoi-mation  Resources  Management. 

Dep  Dir  Otc  of  Information  Resources  Magnt. 

Dir.  Administrative  Systems  Division. 

Dir.  Information  Management  &  Services  Div. 

Director,  Program  Systems  Division. 

Dir  Ofc  of  Admm  and  Resources  Management. 

Dep  Dir  Ofc  of  Admm  &  Resources  Mgt  Rtp 

Director  Office  of  Administration  &  Res  Mgmt 

Director.  Office  of  Data  Processing, 

Director,  Office  of  Human  Resource  Mgmt. 

Special  Assistant  to  Director.  OHM. 

Dep  Dir  <or  Pol.  P'ograms  &  Exec  Resources. 

Dep  Oir  for  Operations  Comm  &  Client  Sen/ices. 

Dir  Exec  Pes  &  Spec  P'og  Div. 

Dir.  Superfuna  RCRA  Procurement  Ops  Division. 

Director.  Ot^ice  of  Acquisition  Management 

Dep  Dir,  Office  of  Acquisition  Management. 

Director.  Office  of  Grants  &  Debarment. 

Dir  Natl  Enforcement  Investigations  Center. 

Special  Asst  to  the  Dir  Neic. 

Director,  Office  o'  C/imir^al  Enforcement. 

Dir  Ofc  Compliance  Analysis  Prog  Operations. 

Deo  Dir,  Otc  of  Compharxe  A  &  P  Operations. 

Dir  Water  &  AgncuMure  Poncy  Drv. 

Dir  Air  &  Energy  Poitcy  Division. 

Dir  Waste  &  Chemical  Policy  Division. 

Dir.  Science,  Econ  &  Statistics  Div. 

Dir  Multilaterial  Staff. 

Deputy  Inspector  General. 

Spec  Asst  to  tfve  inspector  General. 

Assist  Inspector  Gen  for  Investigations. 
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PosiTtONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


Office  of  Acquisition  &  Assistance  Audits 


OfTtce  of  Managemept  &  Technica!  Assessment 

Office  of  Wastewater  Enfofcement  and  CompJiance 


Office  of  Science  and  Technology 


Office  of  Wetlands.  Oceans  and  Watersheds 


Office  of  Ground  Water  &  Dunking  Water 


Office  of  Waste  Programs  Enforcement 


Office  of  Solid  Waste 


Office  of  Emergency  and  Remedial  Response 


Office  of  Air  Quality  Planning  and  Starxlards 


Office  of  Mobile  Sources 


Office  of  Radiation  &  Indoor  Air 


Office  of  Atmospheric  Programs 


Ofc  of  Asst  Admr  for  Pesticides  &  Toxic  Substances 
O^ice  of  Pestcides  Programs  


Office  of  Pollution  Prevention  and  Toxics 


Career  reserved  positions 


Office  of  Hearth  and  Environmertal  Assessment  

Environrr,ental  Cfrtena  &  Assessment  Ofc  (RTP) , 

Environmental  Onena  &  Assessment  Office  (ON)  

Atmosphenc  Rsch  &  Exposure  Assessment  Lab,  RTP 

Environrriental  Monitonng  Systems  Lab-Oncinnati  

Environmental  Monitonng  Systems  Lab-Las  Vegas  .... 
Air  &  Energy  Engineering  Research  Laboratory-RTP  . 

Risk  Reduction  Engmeenng  Latxxatory-Cincinnati  

Environmental  Research  Laboratory-Corvallis  


Dep  Asst  Inspector  General  for  Investigations. 

Asst  Inspector  General  for  Audits. 

Dep  Asst  Inspector  General  for  Audits. 

Assoc  Asst  Inspect  General  for  Aquist  Asst. 

Asst  Inspector  Gen  for  Mgmt  &  Tech  Assessment. 

Director  Enforcement  Diviston. 

Director,  Permits  Division. 

Director,  Municipal  Support  Division. 

Deputy  Director,  Muntcipai  SuDport  Division. 

Senior  Science  Actvisor. 

Dir,  Standards  &  Applied  Science  Division. 

Director,  Engmeenng  &  Analysis  Division. 

Dir,  Health  &  Ecological  Cnteria  Division. 

Dr.  Assessment  &  Watershed  Protection  Div. 

Dir,  Oceans  &  Coastal  Protection  D'vision. 

Director.  Office  of  Acquisition  Management. 

Dir,  E&P  Implementation  Division. 

Director,  Dnnking  Water  Standards  Division. 

Director,  Ground  Water  Protection  Division. 

Dep  Dir,  Office  of  Waste  Programs  Enforcement. 

Dir,  Cercla  Enforcement  Division. 

Director,  RCRA  Enforcement  Division. 

Dir,  Characterization  &  Assessment  Division. 

Director,  Permits  &  State  Programs  Dtvis-on. 

Dir,  Municipal  4  Industrial  Solid  Waste  Div. 

Director,  Hazardous  Site  Evaluation  Division, 

Dir,  Emergency  Response  Div. 

Director,  Hazardous  Site  Control  Drvision. 

Dir,  Stationary  Source  Compliance  Division. 

Dir,  Emission  Standards  Division. 

Assoc  Dir  for  Intermedia  &  Intgovt  Prog. 

Director,  Air  Quality  Management  Division. 

Director,  Technical  Support  Division. 

Deputy  Dir  Ofc  of  Air  Quality  Pianmng  &  Stds. 

Director.  Emission  Control  Technology  Div. 

Director,  Certification  Division. 

Dir  Manufacturers  Operations  Division. 

Dir  Field  Operations  &  Support  Division. 

Dir,  Cntena  &  Starxlards  Div. 

Director.  Radon  Division. 

Dir  Radiation  Studies  Division. 

Dir  Global  Change  Division. 

Director,  Acid  Ram  Division. 

Dir,  Ofc  of  Program  Management  Operations. 

Dir.  Ofc  of  Pesticides  Programs. 

Dir — Registration  Division. 

Director — Program  Support  Division. 

Dir,  Biological  4  Economic  Anat>'Sis  Division. 

Sr  Science  Advisor/Nat'l  Latwratory  Aud  Prog. 

Senior  Adv'isor. 

Dir,  Spec  Review  4  Reregtstration  Division. 

Dir  Envir  Fate  and  Effects  Division. 

Dir  Health  Effects  Division. 

Dir  Policy  4  Special  Pro)ects  Staff. 

Dir,  Health  4  Environmental  Rev  Div. 

Director,  Environmental  Assistance  Division. 

Dir,  Economics  Exposure  and  Technology  Div. 

Director,  Chemical  Control  Division. 

Director,  Information  Management  Divisioa 

Dir.  Pollution  Prevention  Div. 

Dir  Chemical  Screening  4  Risk  Assessment  Div. 

Dtr,  Chemical  Management  Division, 

Director  Exposure  Assessment  Group. 

Director,  Human  Health  Assessment  Group. 

Dir  Environmental  Cnteria  4  Asses  01c  RTP, 

Dir,  Environmental  Cntena  4  Assessment  Ofc. 

Dir,  Atmospheric  Res  4  Exp  Assessment  Lab. 

D«r  Environment  Monitonng  Syst  Lab. 

Dir,  Env  Monitoring  Sys  Lab,  Las  Vegas. 

Dtr  Air  4  Energy  Eng  Res  Lab. 

Dir  Risk  Reduction  Engineering  Latx)ratory. 

Dtr,  Env  Research  Laboratory  Corvallis. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


Environmental  Research  Laboratory-Athens  

Robert  B  Kerr  Environmental  Res  Laboratory-ADA 
Environmental  Research  Laboratory-Duluth  


Environmental  Research  Latxiratory-fJan-agansctt 
Environmental  Research  Laboratory-Gull  Breeze  - 
Health  Effects  Research  Laboratory-RTP  


Office  of  Research  and  Development 

Center  tor  Environmental  Research  Information 

Office  of  Exploratory  Research 

Region  I — Boston  


Region  II — New  York 


Region  III — Philadelphia 


Region  IV— Atlanta 


Region  V — Chicago 


Region  VI— Dallas 


Region  VII— Kansas  City 
Region  VIII— Denver  


Region  IX— San  Francisco 


Region  X— Seattle 


Equal  Employment  Opportunity  Commission: 
Office  o(  the  Chairrr.an  , 


-i- 


Career  reserved  positions 


Office  of  Federal  Operations 


Dir  Environmental  Research  Lab  Athens  GA. 

Dir,  Robert  S  Kerr  Environmental  Res  Lab. 

Dir  Environmental  Resea'cri  Lat>-Duio'th. 

Senior  Scterce  Advisor 

Dir,  Envirorvne,Ttal  Res  Lab.  Narragansett. 

Dir  Env  Res  Lab  Guti  Breeze. 

Dir-Health  Effects  Research  Lab-RTP. 

Dep  Dir  Health  Effects  Res  Lab  RTP, 

Dir,  Ofc  of  Sci.  Plannir>g  &  Meguiatory  Eval. 

Dir  Center  for  Environmeniai  Research  Info. 

Dir,  Ofc  of  Expioratory  Research, 

Director  Water  Management  Division. 

Dir  Waste  Management  Division. 

Regional  Counsel. 

Asst  Regl  Admr  for  Planning  &  Management. 

Dir  Air  Pesticides  &  Toxics  Managernent  Div. 

Director,  Environmental  Ser.ices  Dfvision. 

Director,  Water  Management  Division 

Asst  Regl  Aanv  for  Policy  and  Management 

Dir  Air  &  Waste  Management  Division. 

Regional  Couriset.  Region  a.  New  York. 

Dir  Office  o1  Emergency  &  Remedial  Response. 

Director.  Water  Management  Divisic^  f^eg  HI. 

Regonal  Counsel. 

Directof,  Hazardous  Waste  Mgmt  Div. 

Director,  Environmental  Services  DrviS'On 

Asst  Reg  Admm  for  Policy  &  Managen-^ent. 

Dir,  Air  Management  D'vision. 

Dir  Chesapeake  Bay  Program  Office 

Dir  Water  Management  D^vs'on  Region  IV. 

Dir  Environmental  Seivices  Division  Region  IV. 

Asst  Regional  Admin  tor  Poiicy  and  Mgmt. 

Regional  Counsel,  Reg  IV,  ACanta,  Georgia. 

Director  Waste  Mar\ag€ment  Dr^sion, 

Dir  Air  Management  Drv  Region  V. 

Dir  Envir  Services  Drv  RfKjion  V. 

Dir  Water  Management  D'v  Region  V 

Asst  Regional  Admr  for  Poii-y  &  Management. 

Regional  Counsel. 

Director,  Waste  Management  Division. 

Associate  Division  Director  for  RCRA. 

Assoc  Div  Director  tor  Supe-lund. 

Dir  Great  Lakes  Natl  Prog  O'c. 

Dir  Air  &  Waste  Mar^gement  Div. 

Dir  Water  Management  Division. 

Director,  Environmental  Se'"'/ices  Division. 

Asst  Regional  Admr  for  Management. 

Regional  Counsel. 

Dir,  Air,  Pesticides  &  Toxic  Division. 

Regional  Counsel. 

Director.  Waste  Mgmt  Division. 

Asst  Reg  Admm  For  Pohcv  &  Mgnt— Reg  VII. 

Director,  Air  and  Toxics  Division. 

Dir  Water  Management  Division. 

Regional  Counsel. 

Dir  Aif  Toxics  Division. 

Asst  Regional  Admr  for  Pyicy  &  Management. 

Dir,  Environmental  Services  Division. 

Director,  Water  Management  Division. 

Director,  Air  Management  Divisioa 

Reo:<3nal  Counsel,  Reg  i.x,  San  Fran.  ual. 

Dir.Toxics  &  Waste  Maraoement  D'v. 

Asst  Regional  Admr  for  ►~c;,cy  &  Management 

Dir— Water  D'v  Reg  X. 

Regional  Counsel 

Director  Air  and  Toxics  Divsion. 

Director,  Hazardous  Waste  Division. 

Asst  Regl  Mmr  for  Policy  &  Management 

Inspector  General. 
Program  Manager. 
Dir,  Office  of  Federal  Operations. 
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Agency  organization 


Career  reserved  positK>ns 


Field  ManaaeTie'it— East 


Field  Management— West 


Fede'ai  Communications  Commission: 

0">ce  c'<  Inspector  General  

O^  C8  Of  i^e  Managing  Director 

Mass  Media  Bureau  

Private  Radio  Bureaij „ 

Field  Operat'ons  Bureau  

Common  Carrier  Bureau  

Otc  of  Engineering  Technology  

Fede'al  Emergency  Management  Agency: 
Otfice  of  the  Director 

Office  of  the  Inspector  General „ 

Office  of  Managenr>ent  Services 

National  Preparedness  Directorate 

Office  of  Mobilization  Preparedness  

Office  of  Analysis  &  Support 

Office  of  Facil'ties  Management  

Office  of  Systems  Engmeenng  

Office  of  Operations  

Federal  Insurance  Administration  

Federal  Energy  Regulatory  Commtssion  (DOE): 
Ofc  of  Chief  Accountant 

Ofc  of  Hvdropower  Licensing 

i^ederal  Labor  Relabons  Autfionty: 

Federal  Labor  Relations  Authority  

Of^-ce  of  tfie  Chairman 

Office  of  MemtDer  

Federal  Service  Impasses  Panel  

O'c  of  the  Executwe  Director 

Ofc  of  the  General  Counsel  


D 'ector  Field  Management  P-cgrams  (East). 

P-ogram  Manaqer  i  Baltimore) 

Dist  Dir  (New  Y'ort^). 

Dist  Dir  (Atlanta). 

District  Director  (Detroit). 

Dist  Dir  (Miami). 

Dist  Dir  (Memphis). 

Dist  Dir — (Birningtiam). 

Dist  Dir— (fslew  Orlearis). 

Dist  Dir— (Chartctte). 

Program  Manager 

Dist  Dir— {Philadelphia). 

Prog  Manager  (Dir  Field  Mgt  Programs)  (West). 

Dist  Dir  (Houston). 

Dist  Dir  (San  Francisco). 

Dist  Dir  (Dallas). 

Dist  Dir  (Chicago). 

Dist  Dir— (St  Louis). 

Dist  Dir — (Indianapolis). 

District  Director  (Los  Angeles). 

Dist  Dir — (Denver). 

Dist  Dir— (Phoenix). 

District  Dir — (San  Antonio). 

Program  Manager  (Seattle). 

Program  Manager  (Milwaukee). 

Inspector  General. 

Assoc  Managing  Director/Human  Resources  MgmL 

Chief  Audio  Services  Division. 

Chief  Video  Serv'ces  Division. 

Chf,  Enforcen"«nt  Div. 

Chief  Land  Mobile  &  Microwave  Division. 

Chief  Enforcement  Division. 

Assistant  Bureau  Chief  for  Technoiogy. 

Chief.  Tariff  Division. 

Asst  Bureau  Chief  'international). 

Chief  Domestic  Facilities  Division. 

Chief  Accounting  &  Audits  Division. 

Chief,  Spectrum  Engineering  Dwision. 

Chief  Financial  Officer. 

Deputy  Chief  Financial  Officer. 

Deputy  Inspector  General. 

Asst  Ipsoector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Director  of  Security. 

Dir.  Office  of  Acquisition  Management. 

Chief  of  Staff. 

Deputy  Associate  Director. 

Senior  Policy  Advisor. 

Asst  Assoc  Dir  Ofc  of  Mobilization  Preparedness. 

Asst  Assoc  Dir  Ofc  of  Analysis  &  Support. 

Assistant  Assoc  Director. 

Special  Asst  for  Ai-chitecture  &  Technology, 

Asst  Assoc  Dir  Ofc  of  System.s  Engineering. 

Asst  Associate  Director  Ofc  of  Operations. 

Deputy  Administrator. 

Deputy  Chief  Accountant. 

Dir  Division  of  Audits. 

Director,  Division  of  Accounting  Systems. 

Dir,  Div  of  Inspection. 

Asst  General  Counsel  (Field  Management). 

Solicitor 

Chief  Counsel, 

Asst  to  the  Chm  for  Prog  Dev  &  New  Initiative, 

Chief  Counsel. 

Exec  Director  FSIP. 

Executive  Director. 

Dir,  lnform,ation  Resources  &  Research  Serv. 

Deputy  General  Counsel. 
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Agency  organizahon 


Career  reserved  positions 


Regionai  Offices 


Federal  Mantime  CommifesKXi: 

Office  of  the  Members  

Office  of  the  Managing  OirectOf 


Federal  Retirement  Thrft  Investrr^nt  Board: 


Federal  Trade  Commission: 

Office  of  the  inspector  General « 

Ofc  of  Executive  Director  _ „ 

General  Services  Administratiorr 

Office  of  the  Admimsfratof  

Office  of  Associate  Administrator  for  Administration 

O'^ganiza'ion  Atx)fished _ 

Office  of  FTS  2000  _.... 

Off'ce  of  the  Inspector  General 


Office  of  Acquisition  Po)>ry  

Office  of  the  Chief  Finarxyal  Officer  . 

Federal  Property  Resources  Serv>ce 
Public  Buildings  Service 


Information  Resources  Management  Service 


Assoc  General  Counsel. 
Ass)  General  Counsel  (Appeals). 
Regional  Director — Los  Angeies 
Asst  Gen  Counsel.  Legal  Policy  &  Advice. 
Regionai  Director— Aashington,  DC- 
Regional  Director^ — Boston. 
Regionai  Director — New  York. 
Regionai  Director — Atlanta. 
Regionai  Director— Dallas. 
Regional  Director,  ChicaQO  Illinois. 
Regional  Director,  San  F'aicisco. 
Regional  Director.  Denver. 

Secretar, 

Dep,  Managirxj  Dir 

Dir,  Bureau  of  Administration. 

Prog  Manager  iDir  Bur  o(  Trade  M&A). 

Prog  Mgr  iDir  Bur  of  TarrHs  C&L). 

Dir,  Bureau  o!  in.'estigations. 

Dir,  Bureau  of  Hearing  Counsel. 

Deputy  Managing  Director. 

Assistant  General  Counsel  fAcJmt"> 

Assistant  General  Cour^se'  i^'c-grams). 

Director  of  Investrr^'^ts 

Director  of  Contracts  &  Aomintstration. 

Director  of  Automated  £ysterTs. 

Director  of  Benefits  and  Program  Analysts. 

Director  of  Accounting. 

Director  of  Cc>mmijn»cat'Oris 

Inspector  Gerieral 

Depot)  Exec  Dir  tor  Management 

Dep  Exec  Dk  tor  F^tanrxrv]  S  informatJoo. 

Dir,  etc  Ql  Srr-^ii  &  Disadvantaged  Bus  Utiliz. 
Director  of  Personnet. 

Dir  of  Administrative  Programs  &  Support 

Dir  Total  Quality  Managerrierrt  &  Training. 

Director  o!  Firvanaal  Manaoerr>eni 

Dep  Assoc  Acmr  ;or  NerAori'  Se-vices. 

Deputy  inspector  Gerve'ai 

Asst  Inspector  Gen  tor  Auditing. 

Deputy  Asst  inspector  Genera!  tor  AuOrting 

Counsel  to  the  inspector  General 

Asst  inspector  Gen  lor  Irvesttgatiorrs 

Asst  inspector  Gerierai  tor  Quality  Management. 

Assoc  Administrator  tor  Acauisrtion  Foiicy, 

Dir  of  Acquis  Mgmt  a-xi  C.C'ntracl  Clearance. 

Dir,  Office  of  GSA  Acquisition  Po^Ky. 

Dir  of  Multiple  Award  Schedule  Prog  Mgmt 

Director  of  Finance 

Director  ot  Budget. 

Exec  Asst  to  the  Chief  Financial  Officer. 

Deputy  Director  of  Finarxe 

Dir  of  Financial  Manaqement  Svsiems. 

Asst  Comm  (or  Real  Estate  Poltcy'Sales  (FPRS). 

Asst  Comm  tor  Reai  Prop  Mgmt  &  Sa'ety. 

Asst  Comr  (or  Phvsica)  S>ecunty  &  Law  Erif. 

Asst  Comr  for  P'ocurer^-ie-^. 

Asst  Comr  'or  Peal  Pnyper^y  Development 

Dep  Asst  Comr  for  Real  P'operry  Devpiopr^enf 

Dep  Asst  Comm  tor  Pe-ai  P'op  Mgmt  &  Sa'ety 

Assistant  Commissioner  'o(  Planning. 

Asst  Comm  tor  Govt  Aide  Peal  P'op  Relations. 

Spec  Asst  Asst  Comr  tor  Real  Property  Dev. 

Asst  Com..m  for  Into  Resources  Procurement. 

Dep  Asst  Comr  for  Info  Res  Mgmt  Policy. 

Asst  Comr  tor  GSA  info  Resources  Management. 

Asst  Commissiorier  'or  "''ecnnical  Assistance 

Dep  Asst  Conv  lor  Regi  Teiecom'-ri  ^r^ure^ 

Dir  of  Admin  ano  Piannmg. 
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Agency  organization 


— 


Career  reserved  positrans 


Federal  Supply  Service 


Region  2 — ^^iew  YorV  

Region  3 — Philadelphia 

National  Capital  Region  

Region  4 — Atlanta  

Region  5 — Chicago  „ 

Region  6 — Kansas  City 

Region  7 — Fort  Worth  

Region  8 — Denver 

Region  9 — San  Francisco  

Region  10 — Autxim.  Washington  

Departniert  of  Health  and  Human  Services: 

OOAS  for  B^xlgef  

ODAS  for  Finance  

ODAS  for  Grants  4  Acquistion  Management 

OAS  for  Planning  and  Evaluation  

OAS  for  Personnel  Administration  

Assoaate  General  Counsel  Divisions  

Office  of  the  inspector  General 

ODIG  for  Investigations 

ODiG  for  Audit  Services  


ODIG  for  Evaluation  &  Inspections 

Office  of  Program  Support  

Ofc  of  Information  S/stems/Child  Support  Systems 
OAA  for  Management  


OAA  for  Operations 


Asst  Commissioner  for  Customer  Svc  &  Mar1<eting. 

Asst  Commr  for  Quality  and  Contract  Admm. 

Asst  Commissioner  for  Commodrty  Management. 

Asst  Comr  for  Transportation  Property  Mgt. 

Director  for  Transportation  Audits. 

Asst  Commr  for  Strategic  Business  Planning. 

Asst  Comm  for  Distritxjtion  Mgt. 

Dep  Asst  Commissioner  for  Comnxxlity  Mgr. 

Das  for  Transportation  &  Property  Mgmt. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Reg  Admr  for  Federal  Supply  Service. 

Asst  Reg  Admr  for  Public  Bids  Service 

Asst  Reg  Admr  for  info  Reso  Mgmt  Ser,  NE  Zone. 

Asst  Regl  Admr  Federal  Supply  Sen/ice. 

Asst  Regl  Admr  for  Info  Resources  Mgmt. 

Asst  Reg  Admr  for  PuWic  Eldgs  Service.  NCR. 

Dir  of  Fed  Domes  Asst  Ctig  Staff  (I RMS)  NCR. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Assistant  Reg  Admin  for  Inform  Res  Mgmt-R-4. 

Asst  Reg  Admr  for  Federal  Supply  &  Sen^ices. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Reg  Admr  for  Public  Bids  Sen/ice. 

Asst  Regl  Admr  for  Info  Resources  Mgmt  R-7. 

Asst  Reg  Admr  for  Federal  Supply  Service. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Regl  Admr  for  Buildings  Services. 

Asst  Reg  Admr  for  Federal  Supply  Service. 

Asst  Reg  Admr  for  Information  Res  Management. 

Asst  Regional  Administrator,  PBS  Region  10. 

Dep  Asst  Regl  Administrator,  PBS. 

Dir  Div  of  Integrity  &  Organ  Review. 

Dep  Asst  Sec.  Finance. 

Dir.  Office  of  Financial  Policy. 

Dir  Ofc  of  Financial  Operations. 

Dir  Office  of  Gran  &  Mgmt. 

Dept  Asst  Secy.  OGAM. 

Dep  to  Asst  Secry  for  Piann  &  Evaluat. 

Asst  Sec  for  Personnel  Administration. 

Dir,  Ofc  of  Human  Relations. 

Dir,  Center  for  Human  Res  Strategic  P  &  P. 

Assoc  Gen  Coun,  Business  &  Adm  Law  Division. 

Pnncipal  Dep  Inspector  General. 

Asst  Inspector  Gen  For  Mgmt  &  Policy. 

Dep  Insp  Gen  for  Investigations. 

Asst  Insp  General  for  Criminal  Investigations. 

Asst  Insp  Gen  for  Civil  &  Adm  Remedies. 

Asst  Insp  Gen  for  Investigation  P  4  O. 

Dep  Inspector  General  for  Audit  Services. 

Asst  Inspector  Gen  for  Social  Security  Audits. 

Asst  Insp  Gen  for  Adm  of  C/F  4  Agin  Audits. 

Asst  Inspector  Gen  for  Health  Care  Fin  Audits. 

Asst  Inspector  Gen  for  Audit  Pol  4  Oversight. 

Asst  Insp  Gen  for  Putdic  Health  Serv  Audits. 

Asst  I.G.  for  Social  Security  Audits  Ofc  AyS. 

Dep  Insp  Gen  for  Evaluation  4  Inspections.   - 

Asst  Insp  Gen  for  Analysis  4  Inspections. 

Director,  Ofc  of  Program  Support. 

Dir  Ofc  of  Financial  Management. 

Dep  Dir  Ofc  of  Financial  Management. 

Dir  Ofc  of  Infor  Systems/Child  Support  Sys. 

Dir,  Office  of  Financial  Management. 

Chief  Actuary. 

Dir.  Bureau  of  Data  Management  and  Strategy. 

Dep  Dir,  Bureau  of  Data  Management  4  Strategy. 

Dir,  Office  of  Medicare  4  Medicaid  Cost  Est. 

Dir,  Office  of  Acquisitions  and  Grants. 

Deputy  Dir,  Office  of  Financial  Management. 

Dep  Director,  Office  of  ttie  Actuary. 

Dir  Ofc  of  Prog  Adm,  Bur  of  Prog  Operations 

Director.  Office  of  Financial  Operations. 
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Agency  organizatjon 


Careef  reserved  positK>ns 


OAA  for  Program  Developfrtent 
OAS  for  Health 


Regional  Administrators  . 

Organization  Abolished  

Substance  Abuse  &  Mental  Health  Services  Admirustratton 


Center  for  Substarx;e  Atxjse  Prevention 


Center  (or  Mental  Health  Services 


Center  for  Substance  Abuse  Treatment  .... 
Centers  for  Disease  Control  &  Prevent»on 


Center  for  Infectkjus  Diesases _ 

Natl  Institute  for  Occupational  Safety  &  Health 

Center  for  Env  Health  &  Injury  Control ~.— ._ 

Center  (or  Prevention  Services  

National  Center  (or  Health  Statistics 


Center  for  Biotogtcal  Evaluation  &  Research  


Center  (or  Drug  Evaluation  &  Research 


Center  for  Food  Safety  &  Applied  Nutrition 


Dir  Ofc  of  Contracting  &  Pinancial  Management. 

Dir  Ofc  of  Medicare  Benefits  Adrnm. 

Dir  Office  of  Demonstrations  and  Evaluations. 

Dir,  Ottice  of  Research. 

Deputy  Director.  Office  of  Manage-^nent. 

Director.  Office  of  Resource  Management 

Dir,  Div  of  Putjiic  Health  Service  Budget. 

Director  Otfice  of  Research  integnty. 

Deputy  Director,  Ottce  of  Research  Integrity. 

Regl  Health  Administrator 

Associate  Dir  tor  Soeaal  P'ogram  Operations 

Assoc  Director  for  Services  Pesea'ch. 

Assoc  Admr  for  Extramural  Programs. 

Dir  Div  of  Comm  Prevention  &  Tramrig. 

Director,  Division  of  Worxpiace  P'oqrams- 

Dir,  Div  of  Demonstration  kx  High  Risx  Pop. 

Chief  Retrovirus  Branch 

Dir  Div  of  Stste  &  Community  Systems  Develop. 

Dir.  Ofc  of  Scientific  Analysis  &  Evaluation. 

Senior  Advisor  for  Public  Heatth  Manaoemerit. 

Senior  Advisor  for  Preventive  Health  Screes 

Director,  Financial  Management  Ofice. 

Asst  Dir  for  Laboratory  Science. 

Assistant  Director  tor  Scierice. 

Executive  Officer.  NIOSH, 

Dir  Drv  of  Environmental  Health  Lab  Sciences. 

Dir  Drv,  of  STD'HiV  Prevention, 

Assoc  Dir  for  Analysis  &  Epidemiology. 

Associate  Dtr,  Ofc  of  F&E  Programs. 

Assoc  Dir  for  Resea-'ch  &  Mettxxlologv 

Assoc  Dir,  01c  of  Vital  &  Health  Stats  Syst. 

Assoc  Dir  for  Internal  Statistics. 

Dir,  Div  of  Blood  Collection  &  Processing. 

Dir,  Otfice  of  Biologcs  Research. 

Dir,  Div  of  Biochemistry  &  Biotogics  Researcn 

Director,  Division  of  Baclenal  Products. 

Dep  Dir,  Ofc  of  Biological  Product  Review. 

Dir  Drv  of  Bind.  Ofc  of  Biological  Prod  Rev. 

Dir,  Div  of  Biostatistics  &  Epidemiology. 

Dir,  Div  of  Allergenic  Products  Parasitology. 

Dir,  Ofc  of  Vaccines  Research  &  Re»'iew. 

Dir  Ofc  of  Therapeutics  Research  &  Review. 

Director.  Otfice  of  Management. 

Dir,  Otfice  of  Drug  Evaluation  I 

Dep  Dir  (or  Program  Mar^ageme'^t 

Dir,  Div  of  Cardio-i^enai  Drug  Products. 

Dir,  Drv  of  Neuropnarmacotogical  Drug  Prod. 

Dir,  Div  of  G&C  Drug  Products, 

Dir,  Div  of  Ancologv  &  Putr^norvary  Drjg  P'-od 

Director,  Office  c'  D'.x)  Standards. 

Dep  Dir,  Office  of  D'-ug  Standards. 

Dir.  Division  of  O^C  Drug  f  valuation 

Director,  Office  o'  Ge'^e'ic  Dnjos 

Dep  Dir,  Office  ol  3ent;'ic  Drugs. 

Dir,  Monograph  Re.iew  Siaff. 

Dir,  Ofc  of  Ovei-T'-.e-Counter  Drug  EvaHjatton 

Dep  Dir,  Ofc  of  Epoemioiogy  &  Biostatistics. 

Dir  Div  of  Biometrics. 

Dii,  Office  of  Drug  Evaluation  II. 

Dep  Dir,  Office  of  Drug  Evaluation  II. 

Dir,  Div  of  M&E  Drug  Products 

Dir,  Div  of  Ann-lniectfve  Dojg  Products. 

Dir,  Drv  of  Anti-Virai  Drug  Products 

Director,  Office  of  Compliance 

Dir,  D'v  of  Scient;'ic  investigations. 

Director,  Ofltce  of  Research  Resources. 

Director.  Division  of  Biopharmaceutics. 

Dep  Dir,  Otfce  of  Research  Resources. 

Assoc  Director  fc  Science  &  Medical  Affairs. 

Director,  Product  Policy  Staff. 

Director,  Otfice  of  Seafood 

Director,  Office  of  Special  Research  Skills. 
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Career  reserved  positions 


Center  for  Devices  &  Radiological  Health 


Center  for  Veterinary  Mediane 


Office  of  Regulatory  Affairs 


National  Center  for  ToxicologicaJ  Research 

Office  of  Health  Affairs  

Office  of  Management 

Organization  Abolished  

Bureau  of  Health  Resources  Development 
Office  of  the  Director 


Natl  Heart  Lung,  &  Blood  Institute 


Intramural  Research 


Division  of  Cancer  Biology.  Diagnosis  and  Centers 


Director,  Div  of  Toxicological  Research. 

Director,  Office  of  Ptiysical  Sciences. 

Dir,  Office  of  Nutrition  &  Food  Sciences. 

Director,  Division  of  Nutrition. 

Director,  Office  of  Compiiance. 

Dir,  Otc  of  Plant  4  Dairy  Foods  &  Beverages. 

Director,  Office  of  Food  Labeling. 

Dir.  01c  of  Pol.  P&S  Initiatives. 

Dir,  Office  of  StarKlards  &  Regulations. 

Dir,  Div  of  Surgical  &  Rehabilitation  Devices. 

Dir,  Division  of  Cardiovascular  Devices. 

Dir.  Div  of  General  &  Restorative  Devices. 

Dir,  Office  of  Compliance  and  Surveillance. 

Dir,  Office  of  Science  and  Technology. 

Dep  Dir.  Otc  of  Science  4  Technology. 

Dep  Dir,  Otc  of  Surveillance  4  Compliance. 

Director,  Office  of  Science. 

Director,  Office  of  Surveillance. 

Dir,  Ofc  of  New  Animal  Drug  Evaluation. 

Dep  Dir  for  HFSCS. 

Dep  Dir,  Therapeutic  4  Production  Drug  Review. 

Dir,  Div  of  Biometrics  4  Producton  Drugs. 

Assoc  Comr  for  Regulatory  Affairs. 

Dep  Assoc  Comr  for  Regulatory  Affairs. 

Regl  Food  4  Drug  Director,  NE  Region. 

Regl  Food  4  Drug  Director  Mid-Atlantic  Region. 

Regl  Food  4  Drug  Director.  Southeast  Region. 

Regl  Food  4  Drug  Director,  Midwest  Region. 

Regl  Food  "4  Drug  Director,  Southwest  Region. 

Regl  Food  4  Drug  Director,  Pacific  Region. 

Director,  Div  of  Biometry. 

Director,  Office  of  Research. 

Director  Med  Staff,  Ofc  of  Health  Affairs. 

Dir,  ParVlawn  Computer  Center 

Dir  Ofc  Device  Evaluation. 

Dep  Dir,  Bureau  of  Health  Resources  Dev. 

Director,  Div  of  Financial  Management. 

Director,  Division  of  Contracts  4  Grants. 

Associate  Director  for  Extramural  Affairs. 

Associate  Director  for  Disease  Prevention. 

Dir,  Ofc  of  Medical  Applications  of  Research. 

Dir,  Office  of  Scientific  Integnty. 

Deputy  Director  for  Management,  NIH. 

Dep  Dir  for  Sci  Pol  4  Technology  Transfer. 

Assoc  Dir  for  Infomiatjon  Resource  Mgmt. 

Assoc  Director  for  Review. 

Assoc  Dir  Epidemiology  4  Biometry  Program. 

Chief,  Sickle  Cell  Disease  Br. 

Dir  Div  of  Lung  Diseases. 

Dir,  Div  of  Blood  Diseases  4  Resources. 

Dir.  A/Sclerosis,  Hypertension  4  Lip  Met  Prog. 

Dep  Director  Div  of  Extramural  Affairs. 

Director,  Division  of  Extramural  Affairs. 

Assoc  Dir  for  International  Programs. 

Chief,  Biostatistics  Research  Branch. 

Dir,  Division  of  Intramural  Research. 

Chf  Lab  of  Biochemical  Genetics. 

Chf  Lab  of  Biochemistry. 

Chief  Lab  of  Biophysical  Cfiemistry. 

Chief,  Laboratory  of  Chemical  Pharmacology. 

Chief  Macromolecules  Section. 

Chf,  Intermediary  M4B  Section. 

Chief,  Laboratory  of  Cellular  Metatxilism. 

Chf,  Lab  of  Kidney  4  Electrolyte  Metabolism. 

Chief  Lab  of  Cardiac  Energetics. 

Dir,  Div  of  Cancer  Biology  Diagnosis  4  Ctrs. 

Dep  Dir,  Drv  of  Cancer  Biology  Diag  4  Centers. 

Chf,  Microtnal  G4B  Section,  Lab  of  Biochem. 

Chief,  Lab  of  Biochem  Intramural  Res  Prog. 

Assoc  Dir,  Extramural  Research  Program. 

Chief,  Dermatology  Br,  Intramural  Res  Prog. 

Chief,  Cell  Mediated  Immunity  Section. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


Division  of  Cancer  Etiology 


Intramural  Research 


Natl  Inst  of  Arthr  &  Musculoskeletal  &  Skin  Diseases 


National  Library  of  Medicine 


Natl  Inst  of  Allergy  &  Infectious  Diseases 


Career  reserved  posrtions 


Division  of  Cancer  Prevention  &  Control 

Division  o1  E)rtramural  Activities 

Division  of  Cancer  Treatment  

Natl  Institute  of  Diabetes  &  Digestive  &  Kidney  Dis 


Chtet,  Lab  of  Tunxx  &  Bioi  immunology,  IRP. 

Assoc  Dir.  Ctrs  Training  &  Resources  Prog 

Chief.  Laboratory  of  Motecular  Biok)gy. 

Dir,  Div  of  Cancer  Etiotogy 

Chief  Lab  of  Biology 

Chief  CUnicai  Ep<Jemioiogy  Branch. 

Chief  Laboratory  of  Molecular  Carcinogenesis. 

Chf  Lab  of  Expenmental  Pathology, 

Head,  Math  Statistics  &  Applied  Mathematics  S. 

Head  In  Vitro  Carcinogenesis  Section. 

Dep  Dif,  Drv  of  Cancer  Prevention  &  Control. 

Associate  Dir,  Surveiilarx*  Program,  DCPC 

Assoc  Dtr,  Carx^r  Control  Sa  Program,  DCPC. 

Assoc  Dir,  Earty  D&C  Oncology  Program. 

Dir,  Drv  of  Extramural  Activit>es. 

Deputy  Dir,  Div  of  Extramtural  Activities 

Assoc  Dir  Devek)pmental  Therapeutics  Prog, 

Chl-Rachation  Orxxik^gy  BR. 

Assoc  Dir  Radiation  Researcfi  Program 

Dtr  Div  Kidney  Uroiogtc  &  Hemattogtc  Diseases 

Dir  Division  of  Extramural  Activities. 

Assoc  Director  for  Research  &  Assessment. 

Assoc  Dir  Disease  Prevention  Technol  Transfer 

Assoc  Dir  for  Mgt  4  Operations 

Chief  Section  on  Biochem»cal  Mechanisms 

Chf  Sect  on  Metatx)iic  Enzymes 

Chf  Sect  on  Physical  Chemistry. 

Chief,  SectKXi  on  Molecular  Structure. 

Sr  Res  Physicist.  Mathen^tical  Research  Br. 

Senior  Research  Ct>emist. 

Chief  Theoretical  Biophysics  Sectior^.. 

Chief,  Laboratory  of  Bio-Organic  Chemistry. 

Chief,  Oxidation  Mechamsmis  Section  LBC. 

Chief,  Laboratory  of  Biochemistry  &  Metatwnsn 

Chf,  Sec  on  Nuciear  Mag  Res,  LatvChem  privsics 

Otntcal  Dir  &  Chief,  Kidney  Disease  Section. 

Chief,  Section  on  Molecular  Btopnysics. 

Chf.  Sec  Cartx)hydrates  Lab  of  Chemtstry/'NIDDK. 

Chief,  Metabolic  Diseases  Brarx:h 

Chief,  Latwratory  of  Neurosaence,  NiDDK. 

Chief  Epidemiology  &  Clinical  Research  Branch. 

Chf.  Laboratory  of  Medicinal  Chemistry. 

Chief,  Morphogenesis  Section. 

Chf,  Lab  of  Physical  Bioiogy. 

Director,  Extramural  Program. 

Deputy  Dir. 

Chief,  Laboratory  of  Stnjctural  Biology  Res. 

Chief.  Laborator-y  of  Skin  Bicnog, 

Dep  Dir,  Natl  Lib  of  Medicir>e 

Dep  Dir  for  Res  and  Education 

Associate  Director  tor  Library  Operatior^s 

Assoc  Dir  for  Exfamyral  P'c-grams 

Assoc  Dir,  Specialised  info  Se'Mces. 

Dep  Dir  Lister  Hill  Natl  Ctr  <or  Biomed  Comms. 

Director,  Information  Systerns. 

Dir  Natl  Ctr  for  Biotech  Info. 

Assoc  Dir  for  Health  &  Info  Prog  Development. 

Dir,  Div  of  Aliergv  Immunology/Transplanlatn, 

Chf,  Lab  of  Parasitic  Diseases. 

Dir,  Div  of  Microbiology 'Infectious  Diseases. 

Chief.  Lab  of  immunogenetics. 

Dir,  D'v  of  Extramural  Activities. 

Ch,  Lab  of  Microtxal  Structure  and  Function. 

Chief  Lab  of  Molecular  Microbiology. 

Dir,  D'v  Acquired  irnmuniot^cierxry  Syndrome, 

Assoc  Dir  tor  Administrattor^  &  Operations. 

Deputy  Dir,  D'viS'On  of  Extamural  Actrvites. 

Chief.  Biological  Resources  Branch. 

Head,  Lymphocyte  Bioiogv  Section 

Chief,  Lalxiratory  of  mtectious  Diseases. 

Head  Experimental  Patnoioqy  Section. 

Dep  Dir  Div  oI  Acquired  immunodeficiency. 
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Agefx;y  cxganization 


Caieef  reserved  positions 


Natl  Inst  on  Aging 


Natl  Inst  of  Child  Health  &  Hunian  Development 


Natl  Inst  of  Dental  Research 


Nati  Inst  of  Environmental  Health  Sciences 


Natl  Inst  of  General  Medical  Sciences 


Natl  Inst  of  Neurologicai  Disorders  and  Stroke 


Intramural  Research 


Natl  Eye  Institute _.._ 


Natl  Inst  on  Deafness  &  Other  Communication  Disorders 


Head  EptOc-Tnioiogv  Section. 

Chief.  Latx)fatory  of  Malana  Research. 

Scientific  Director  Gerontology  Rsch  Cntr. 

Clin  Director  and  Chief  Ciin  Physiology  Br. 

Chief  Lab  of  Cellular  &  Molecular  Biology. 

Associate  Dir  for  Behavoral  Sciences  Res. 

Assoc  Dir  Biology  of  Aging  Program. 

Assoc  Dir,  Oftice  of  Extramj'-al  Afiairs. 

Assoc  Dir,  Eptdemi.  Demo,  &  Biometry  Program. 

Assoc  Dir,  Qfc  of  PInng.  A  &  I  Activities. 

Assoc  Dir  Neurosci  &  Neuropsvch  of  Aging  Prog. 

Chief.  LatX)ratory  of  Molecular  Genetics, 

Dep  Dir  Center  for  Population  Res. 

Cht,  Endocnnology  &  Reproduction  Research  Br. 

Director  Ctr  Forres  for  Mothers  &  Childrea 

Director  Cntr  for  Population  Research. 

Chief.  Section  on  Growth  Factors. 

Assoc  Dir  for  Prevention  Research. 

Chief  Latx)ratory  of  Mammalian  Genes  &  Develop, 

Chief,  Section  on  Moiecular  Endocnnotogy. 

Chief  Secton  Neuroendocnnology. 

Chief  Section  on  Mi-robia'  Genetics. 

Chief,  Laboratory  of  Comparative  EUiology. 

Associate  Director  for  Administration. 

Dir,  Natl  Center  for  Medical  Rehab  Research. 

Chief.  Laboratory  of  Imm.unology. 

Chf,  Enzyme  Chemistry  Section. 

Dir,  Extramural  Program. 

Chief  Neui'obiology  &  Anesthesiology  Branch. 

Chf  Lab  of  Pulmonary  Pathobiology 

Chief,  Lab  of  Genetics. 

Head  Mutagenesis  Section. 

Head  Mammalian  Mutagenesis  Section. 

Dir,  Div  of  Biometry  and  Pisl<  Assessment. 

Senic  Scientific  Advisor, 

Dir,  Div  of  lexicology  Research  &  Testing. 

Associate  Director  for  Management. 

Chief,  Signal  Transduction  Section. 

Chief  Lab  of  Moiecular  &  Integrative  Neurosci. 

Chief  Lab  of  Molecular  Caixmogenesis. 

Dir  Natl  Inst  of  Environmentai  Hesitn  Science. 

Dep  Dir  Natl  Institute  of  General  Mea  Sci. 

Dir,  Cell  &  Moiec  Basis  of  Disease  Prog. 

Dir  Genetics  Prog'-am. 

Assoc  Dir  for  Program  Activities, 

Dir  Pharmacology  &  Biorelated  Chemistry  Pr  Br. 

Dir  Bio  Phys  Sciences  Program  Branch. 

Dir,  Div  of  Fundamental  Neurosciences. 

Dire<ctor,  Division  of  Stv>i<e  &  Trauma. 

Associate  Director  for  Aamimstration, 

Dir,  Basic  Neurosci  Prog,'Ctn7Lab  c!  Neurochem. 

Chf,  Lab  of  Molecular  &  Cellular  Neurobiology. 

Chief  Lab  of  Central  Nervous  System  Studies, 

Chf,  Dev  &  MetatxDiic  Neurology  Branch. 

Deputy  Chief.  Lab  of  Central  Nervous  Sys  Stud. 

Hd  Cellular  Neuropathology  Section. 

Chief,  Neuroim.aging  Branch. 

Chf.  Lab  of  Neuropathology  &  Neurcanatomical  S. 

Chf,  Surgical  Neurology  Branch. 

Chief  Biometry  &  Fiela  Studies  Branch. 

Chief,  Labora'ory  &  Nuerotioiogy. 

Chief.  Laboratory  of  Neura  Control. 

Chief  Brain  Structural  Platicity  Section. 

Chf,  Lab  of  Virai  &  Molecular  Pathogenesis. 

Chief  Stroke  Branch. 

Chief  Laboratory  of  Retinal  Cell  &  Mol  Biolog, 

Chief,  Lab  of  Moiecular  Dev.  Bioii^gy, 

Chief,  Latxiratory  of  Sensonmotor  Research. 

Chief.  Laooratory  of  Moiecular  Biology. 

Dir,  Div  of  Communication  Sciences  &  Disorder. 

Dir,  Div  of  Intra  Res,  Nid  &  Ottier  Comm  Disor 

Dir,  Div  of  Extram  Act,  Nid  &  Other  Comm  Disco 
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Positions  That  Were  Career  Reserved  During  Calendar  year  i993 — Continued 


Agency  organization 


Career  reserved  positions 


NIH  Clinical  Center  

Division  of  Computer  Research  &  Tech  

John  E.  Forgarly  Intl  Center  

National  Center  for  Research  Resources 

Division  of  Research  Grants  

National  Center  for  Nursing  Research 

National  Center  'or  Human  Genome  Research 

National  Institute  on  Dnjg  Abuse 


National  Institute  of  Mental  Health 


National  Institute  on  Alcohol  Abuse  &  Alcoholism 
Agency  for  Health  Care  Policy  &  Research  , 

Ofc  of  Actuary  

Office  of  Finance,  Assessment  and  Management 
Ofc  of  Financial  Policy  &  Operations  

Office  o(  Acquisition  and  Grants  , 

Department  of  Housing  and  Urban  Development 

Office  of  the  General  Counsel  , 

Office  of  the  Inspector  General 


Office  of  the  Chief  Financial  Officer 


Assistant  Secretary  for  Administration 


Dep  Dir,  Nat.  Inst  on  D  &  0  Communications  Dis 

Assoc  Dir  for  Clinical  CareDir,  Clinical  Ctr 

Health  Systems  Admtnistraior. 

Associate  Director  for  Planning. 

Assoc  Chf,  Position  Emission  T  &  R. 

Chief,  Computer  Center  Branch. 

Chief,  Physical  Sciences  Lab. 

Chief,  Informatton  Systems  Branch. 

Deputy  Director. 

Assoc  Dir  for  Inti  AcKanced  Studies. 

Dep  Dir  tor  Extramural  Research  Resources. 

Dir,  Natl  Center  tor  Research  Resources. 

Dir,  Gen  Clinical  Res  Ctr  tor  Res  Resources. 

Dir,  Btomedtcal  Engr  &  instrumentation  Branch. 

Associate  Director  for  Reten-al  and  Review. 

Assoc  Dir  tor  Statistics  &  Analysis. 

Director  National  Cntr  for  Nursing  Research. 

Deputy  Director. 

Dir  Div  of  Intramural  Res  Natl  Ctr  H  G  R. 

Chief  Diag  Devel  Br  Natl  Ctr  Hun^n  Gen  Res. 

Chf,  Lab  of  Genetic  Dis  Res  Natl  Ctr  for  Hgr 

Dir,  Ofc  of  So  Pol,  Education  &  Legislation. 

Assoc  Dir  for  Planning  &  Resources  MarragemenL 

Dir,  Office  of  Extramural  Program  Review. 

Dir,  Medications  Development  Division. 

Director,  AddK^ion  Research  Center. 

Chief,  Neuroscience  Research  Branch. 

Dep  Dir,  National  Institute  of  Mental  Health. 

Associate  Director  tor  Special  Populations 

Associate  Director  for  Prevention. 

Exec  Ofcr,  Nat!  institute  of  Mental  Health 

Dir.  Ofc  of  Legislative  Analysis  &  Coord. 

Dir.  Div  of  Neuroscience  &  Behavioral  Sci. 

Director,  Division  of  Extramural  ActMties. 

Chief,  Neuropsychiatry  Branch. 

Chief,  Child  Psychiatry  Branch. 

Chief,  Biological  Psychiatry  Branch 

Chief,  Laboratory  of  Clinical  Science. 

Chief,  Section  on  Histopharmacoiogy. 

Dir,  Natl  Institute  on  Alcohol  A&A. 

Director,  Division  of  Basic  Research. 

Dir,  Div  of  Biometry  &  Eptdemiotogy 

Dir  Ctr  for  Medical  Effectiveness  Research 

Dir,  Ctr  for  Gen  Health  Serv  intramural  Res. 

Dir,  Ctr  Gen  Health  Svc.e  Extramural  Research. 

Dir,  Ofc  of  Sci  &  Data  Dev  Agcy  for  ncp  4  Res 

Chf  Actuary. 

Dep  Chief  Actuary-  (Long-Range). 

Dep  Chief  Actuary  Short  Range  SSA. 

Senior  Financial  Executive 

Assoc  Comr  Office  of  Fm  Policy  &  Operations. 

Dep  Assoc  Comm  Finarxial  Policy  &  Operations. 

Assoc  Commissioner  (or  Acquisition  &  Grants 

Assoc  Gen  Coun  for  Program  Enforcement. 

Deputy  inspector  General. 

Asst  Inspector  General  for  investigations. 

Assistant  inspector  General  for  Audit. 

Asst  Inspector  General  for  Managerrieni  &  Pol. 

Deputy  Asst  Inspector  Gen  for  Audit  Operation, 

Dept  Asst  Inspector  Gen  for  P&O. 

Dep  Assist  Inspector  General  for  investigation. 

Deputy  Inspector  General  for  Operations. 

Deputy  Director  Office  of  Finance  4  Accounig 

Chief  Finanaal  Officer. 

Adm  Gomptrolier-Dir.  Ofc  of  Fm  &  Accounti^ig 

Dep  Chief  Financial  Otficer  for  Operations 

Dep  Chief  Financial  Officer  tor  Fip,ance. 

Dir,  Section  8  Systems  Profea  Staff. 

Dep  Chief  Financial  Ofc  for  Field  Operations. 

Dept  Dir  Office  of  Personnel. 

Dir.  Ofc  of  Budget. 
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Agency  CKganization 


Assistant  Secy  for  Housing 


Region  II  New  YorK 
Region  IV  Atlanta  ... 
Region  V  Chicago  .. 


Region  VI  Fort  Worth 

Region  IX  San  Francisco 

Department  o<  Intenor 

Ofc  of  the  Inspector  General 


Co  of  tne  Solicitor 


Asst  Secy  for  Policy.  Budget  &  Administration 


fvlafi  Pa.-k  Ser/ice 


US  Fish  &  Wildlife  Sendee 


Bureau  of  Mines 


Bureau  of  Reclamatjon 


Career  reserved  positions 


Asst  Secy  for  Fair  Housing  and  Equal  Opportunity 

Asst  Secy  for  Ccmmunrty  Planning  and  Development 

Government  National  Mortgage  Association  

Asst  Secy  for  Public  and  Indian  Housing  


Dep  Dir.  Ofc  of  Budget. 

Director  Ofc  of  Procurements  &  Contracts. 

Dir,  Mortgage  Insurance  Acctng  &  Serv  Group. 

Dir,  Office  ot  Elderly  &  Assisted  Housing 

Housng'Fed  Housing  Adm  Comptroiler. 

Dir  Die  of  Multifarrnly  Housing  Pres  Proo  Dis. 

Dir  Ofc  of  Insured  Multiiam'ly  Hcxjsing  Devel. 

Housing-FHA  Deputy  Comptroller. 

Dir,  Ofc  of  Pol,  P  &  F  S,?»ems  Enhancements. 

Director,  Respa  Enforcement  Unit. 

Director,  Office  of  Evaluaoon. 

Director,  Office  of  Investigations. 

Dir  Ofc  of  Fair  Housmg  .Asst  &  Voluntary  Prog. 

Dir  Office  of  Environment  and  Energy. 

Dir  Ofc  of  B'Dck  Grant  Asst. 

Director,  Office  of  Economic  Development. 

Vice  President  for  Asset  Management. 

Vice  President  for  Mortgage  Backed  Secunties. 

Vice  President  for  Finance. 

Gen  Dep  Asst  Secv  for  Public  &  Indian  Housing. 

Dir  Rental  Assistance  Division. 

Public  &  Indian  Housing  Comptioller 

Dir,  Ofc  of  Construction.  Reh  &  Maintenance. 

Dir  Office  of  Assisted  Hcus'ng. 

Deputy  Public  &  Indian  Housing  Comptroller. 

Manager  Biiftaio. 

Manager  Jacksonville. 

Manager  Columbus. 

Manager  Detroit. 

Manager  Indianapolis. 

Manager  MrVSt  Paul. 

Manager  Oklahoma. 

Manager  Los  Angeles. 

Assistant  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Deputy  Asst  Inspector  General  'or  Audits. 

Deputy  Assoc  Solicitor,  General  Law. 

Asst  Solicitor  Bureau  c*  Paries  and  Recreation. 

Special  Asst  to  the  Assoc  Solicitor— Gen  Law. 

Dep  Associate  Solicitor— Energy  &  Resources. 

Dep  Associate  Sona'or— Indian  Affairs. 

Asst  Dir  for  EconomK:s. 

Asst  Dir,  Program  Analysis  Staff. 

Chief,  Division  of  Budget  Execution. 

Chief.  Div  of  Budget  Operations  (A). 

Asst  Dir  for  Special  Analysis. 

Dep  Agcy  Etncs  &  Audit  Coordination  Officer. 

Chief  Division  of  Ejdgot  Ope'-ations  (B). 

Chief  Div  of  Budget  Admin. 

Park  Manager  (Superintendent). 

Senior  Scientist. 

Science  &  Technology  Advisor. 

Asst  Dir,  Design  &  Construction  (Mgr.  DSC). 

Dep  Reg  Dir  Reg  8  Psch  &  Dev. 

Dep  Asst  Dir— Pol,  Bu'3get,  &  Administration. 

Research  Dire^^tor  Pa'uxent  Research  Center. 

Spec  Asst  to  the  Reg  Dir  Research  &  Develop. 

Resch  Dir,  Pittsburgh  Research  Center. 

Research  Dir,  Twin  Cities  Research  Ctr. 

Research  Director,  Albany  Research  Ctr. 

Cnief  Div  of  Environmental  Technology.    , 

Chief  Division  of  Health  Safety  &  Mm  Tech. 

Spec  Asst  to  the  Dir,  Bureau  of  Mines. 

Senior  Technical  Advisor. 

Chief,  Division  of  Resource  Evaluation. 

Chief,  Division  cf  Policy  Analysis. 

Chief  Mineral  Eccnom.ist. 

Chief  Div  of  Research  &  Lab  Services. 

Dep  Asst  Commissioner— Engineering  &  Research. 

Director,  Policy  &  Programs. 

Senior  Scientist. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


Career  reserved  positions 


U.S  Geological  Survey „ 

National  Mapping  Div 


Water  Resources  Div 


Geologic  Div 


Bureau  of  Land  Management 


Ofc  of  Surface  Mining  Reclam  &  Enforcement 


Minerals  Management  Service 


Asst  Secy— Indian  Affs 
Bureau  of  Indian  Affairs 


Deputy  Asst  Commissioner — Resources  Management. 

Project  Manager/Arizona  Projects  Off»ce. 

Chie*  Div  Prog  Coordination  &  Finance. 

Deputy  Ast  CoovTusstoner  Adm»nistration. 

Staff  Geologisf  for  NPRA/ Alaska  Activrttes. 

Chief,  National  Mapping  Division. 

Associate  Chief,  National  Mapping  Division. 

Chief,  EROS  Data  Center. 

Chief  Western  Mapping  Center. 

Chief  Mid-Continent  Mapping  Center. 

Chief  Rocky  Mountatn  Mapping  Center. 

Asst  Div  Chief  for  Infomiation  &  Data  Svc. 

Chief  Eastern  Mapping  Center. 

Asst  Div  Chf  for  Pnagram,  Budget  &  Adm. 

Asst  Div  Chf  for  Research. 

Asst  Div  Chf  for  Coordination  4  Requirements. 

Asst  Div  Chief  for  Production  Management. 

Sr  Staff  Sci  for  Mapping  &  Geographic  Data. 

Chief  Hydrologist. 

Assoc  Chief  Hydrologist. 

Regl  Hydrologist  Central  Reg  Lakewood. 

Regl  Hydrologist  Southeastern  Region. 

Regional  Hydrologist,  Western  Region. 

Regional  Hydrologist  Northeastern  Region. 

Asst  Chf  Hydrologist  for  Operations. 

Asst  Chief  Hydrologist  for  Scien  Info  Mgmt. 

Asst  Chf  Hydrologist  for  Water  A&D  Coord. 

Asst  Chf  Hydro  for  Res  &  ExtrnI  Coordination. 

Chief,  Natl  Water  Quality  Assessment  (NAWQA). 

Asst  Chf  HydrologisVProg  Coord  &  Tech  S'jpp. 

Chf,  Ofc  of  Atmosphenc  Deposition  Analysis. 

Chf,  Ofc  of  Hydrologic  Research. 

Chief,  WRSIC  Program. 

Chief  Office  of  Water  Quality. 

Chf,  Br  of  Water  Information  Transfer. 

Chief,  Office  of  Ground  Water. 

Chief  Offk;e  of  Surface  Water. 

Chf,  National  Water  Data  Exchange  Program. 

Chief  Geologist. 

Chief,  Ofc  of  Earthquakes,  Volcanoes  &  Engr. 

Chief,  Ofc  of  Scientific  Publications. 

Assoc  Chf  Geologist. 

Chf  Ofc  of  Mineral  Resources. 

Chief,  Office  of  Energy  &  Manne  Geology. 

Chief  Office  of  International  Geology. 

Chief,  Office  of  Regional  Geology. 

Asst  Chief,  Ofc  of  Energy  and  Marine  Geology. 

Assistant  Chief  Geologist  for  Programs. 

Deputy  Asst  Dir  Management  Services. 

Director,  Boise  Interagency  Fire  Center. 

Dep  Asst  Dir  Lands  &  Renewable  Resources. 

Dep  Asst  Dir  Energy  &  Minerals  Resources. 

Spec  Asst  to  the  Director/  FQI  Representative. 

Dep  Asst  Dir  Eastern  Fid  Ops  (Programs  Ops). 

Asst  Dir  for  Eastern  Field  Operator. 

Assistant  Director,  Western  Field  Operations. 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 

Dep  Associate  Director  for  Offshore  Leasing. 

Chief,  Leasing  Management  Division. 

Regk>nal  Manager,  Atlantic  OCS  Region. 

Regional  Manager,  Alaska  OCS  Regkjn. 

Assistant  Assoc  Dir  for  Offshore  Minerals  Mgt. 

Regional  Manager,  Pacific  OCS  Region. 

Program  Director  for  Indian  Royalty  Asst. 

Dept  Associate  Dir  for  Offshore  Operations. 

Dep  Assoc  Dir  for  Collection  &  Disbursement. 

Prog  Dir,  Ofc  of  Strategic  &  IntematI  Minis.    -' 

Dep  Assoc  Dir  for  Audit. 

Dep  Assoc  Dir  for  Valuation  &  Audit. 

Deputy  Assoc  Dir  for  Compliance. 

Spec  Asst  to  the  Asst  Secy— Indian  Affairs. 

Asst  Dir  of  Administration  (Financial  Mgmt). 


12074 


Federal  Register  /  Vol.  59,  No.  50  /  Tuesday,  March  15,  1994  /  Notices 


POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agency  organization 


International  Development  Cooperation  Agency: 

Ofc  of  t^e  Administrator  

0<c  o(  the  General  Counsel  

Office  of  the  inspector  GeneraJ 

Office  of  Equal  Opportunity  Programs 

Di'ectorate  for  F  narrce  &  Administration  .... 


Office  of  the  Deputy  Attorney  General 
Justice  Management  Division  , 


Career  reserved  positions 


Interstate  Commerce  Commission, 

Office  of  thie  Managing  Director 

Office  of  tne  General  Counsel  

Organization  Atx)tished  

Office  of  Procee-jings 

Office  of  Compliance  4  Consumer  Assistance 

Regional  Offices , 

Office  of  i'anffs 

Department  of  Justice: 

Office  of  tne  Attorney  General  

Ofc  of  the  Legal  Counsel  

Office  of  the  inspector  General 


Office  of  the  Controller 

Office  of  Personnel  and  Administration 
Office  of  Info  &  Admin  Sen/ices 


Special  Assistant  (Special  Projects  Officer). 
Dep  to  the  Dir  Indian  Education  Programs. 

Senior  Advisor  for  Management  Improvement. 

Deputy  General  Counsel. 

Ethics  Officer. 

Asst  Inspector  General  for  Secunty. 

Asst  Inspector  General  for  Investigations. 

Counsel  to  the  Inspector  General. 

Deputy  Inspector  General. 

Dir  Ofc  of  Equal  Opportunity  Programs. 

Assoc  Admin  for  Finance  &  Admm. 

Director  Office  of  Financial  Mgmt. 

Deputy  Dir  Ofc  of  Financial  Management. 

Dir  Office  of  Information  Resource  Management. 

Deputy  Director  Ofc  of  Procurement. 

Director  Office  of  Procurement. 

Deputy  Director  Office  of  Infor  Res  Manag. 

Deputy  Associate  Administrator. 

Dep.  Dir,  Office  of  Hrdm. 

Dir,  Ofc  of  Admin  Services. 

Assoc  Managing  Dir  &  Director  of  Personnel. 

Assoc  Gen  Counsel — Litigation. 

Deputy  Director — Accounts. 

Deputy  Director — Legal  Analysis. 

Deputy  Director — Legal  Counsel. 

Assistant  Deputy  Director — Legal  Counsel. 

Assistant  to  the  Director. 

Assoc.  Dir.  Ofc  of  Compliance  &  Consumer  Asst. 

Director. 

Dep  Dir,  Section  of  Operation  &  Enforcement. 

Associate  Director  Pohcy  &  Review. 

Regional  Director  (Philadelphia). 

Regional  Director  (Chicago). 

Regional  Director  (San  Francisco). 

Director,  Office  of  Tariffs. 

Counsel  on  Professional  Responsibility. 

Dep  Counsel  on  Professional  Responsibility. 

Special  Counsel. 

Special  Counsel. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Inspections. 

Assistant  Inspector  General  for  Audit. 

Assistant  Inspector  General  for  Investigation. 

Asst  Inspector  Gen  for  Management  &  Planning. 

General  Counsel. 

Dep  Asst  Inspector  General  for  Investigations. 

Dir  Exec  Ofc  for  Organ  Cnme  Drug  Enfor  Task. 

Associate  Deputy  Attorney  General. 

Asst  Attorney  General  for  Administration. 

Deputy  Asst  Attorney  General. 

Dep  Asst  Attorney  Gen;  Personnel  Adm. 

Asst  Attny  Gen  E&N  Resources. 

Dir,  Faalrties  and  Administrative  Svc  Staff. 

Associate  Asst  Attorney  General  Legal  Counsel. 

Associate  Assistant  Attorney  General. 

Director  Management  and  Planning  Staff. 

Director,  Budget  Staff. 

Senior  Management  Counsel. 

Procurement  Executive. 

Senior  Policy  Advisor. 

Dep  Asst  Anomey  General.  Info  Res  Mgt. 

Dir  Procurement  Services  Staff. 

Dep  Asst  Attorney  General;  Controller. 

Dir  Finance  Staff. 

Dep  Asst  Atty  Gen  for  Debt  Collection. 

Asst  Dir,  Management  &  Planning  Staft. 

Director  Personnel  Staff. 

Director,  Ofc  of  Atty  Pers  Mgmt. 

Director,  Computer  Services  Staft. 
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Agency  organization 


Career  reserved  positions 


Executive  Office  for  Immigration  Review 


Office  of  Litigation 


Civil  Division 

Commercial  Litigation  Branch  


Federal  Programs  Branch 
Torts  Branch  ._ 


Civil  Rights  Division  ~ 

Office  of  Environmental  Resources  

Deputy  Assistant  Attorney  GeneraW  .... 
Immigration  and  Naturalization  Service 


Associate  Commissioner  for  Information  Systems  .... 

Associate  Commissioner  fcx  Examma'ions  

Associate  Commissioner  for  EnforcerrieTt _. 

Executive  Associate  Commissioner  for  Management 

Ofc  of  tfie  Associate  Attcxney  Gene-ai  

Executive  Ofc  for  U.S.  Attorneys  _ 

Criminal  Divi&on  „.„ 


Ofc  of  Senior  Counsels 

Ofc  of  Deputy  Asst  Attorney  General  I  

Ofc  of  Deputy  Asst  Attorney  Generai  II  

Federal  Prison  System 


Director,  Systems,  Policy  Staff. 

Dir,  Legal  and  Informations  Systems  Staff. 

Chief  Immigration  Judge. 

Assistant  to  the  Director. 

Chief  Admin  Heanng  Officer. 

Dep  Dir  of  Operations. 

Chief,  Competition  Policy  Section.  ^-^ 

Director  of  Management  Programs. 

Spec  Litigation  Counsel  (Foreign  Litigation). 

Spec  Litigation  Counsel. 

oieputy  Branch  Director/Commercial  Litigation. 

Deputy  BrarKh  Dir  Civil  Frauds. 

Special  Utigation  Counsel  (Federal  Programs). 

Dep-wty  Branch  Director  (Federal  Programs). 

Spec  Litigation  Counsel. 

Spec  Litigation  Counsel. 

Special  Litigation  Counsel  (Tort  Litigation). 

Deputy  Branch  Director. 

Deputy  Branch  Director. 

Deputy  E'anch  Director. 

Director  Office  of  Consumer  Litigation. 

Special  Litigation  Counsel. 

Special  Litigation  Counsel. 

Dep  Chf,  Environmental  Enforcement  Section. 

Deputy  Chief. 

Special  Litigation  Counsel  (Legislative). 

Sr  Thai  Attorney. 

Special  Litigation  Counsel. 

Spec  Litigation  Counsel. 

Associate  Commissioner  for  Finance. 

Asst  Commissioner  for  Detention  &  Deportation. 

Asst  Commissioner  for  Adjudication  &  Natural. 

Assistant  Commissioner  tor  Border  Patrol. 

Asst  Comm  for  Employer  &  LatXH  Relations. 

Director  of  Internal  Audit 

Director  of  Secunty. 

Assoc  Comr  for  Human  Resources  &  Admin. 

Asst  Comr,  Budget 

Assistant  Commissioner  for  Records  Systems. 

Asst  Comm  for  Inspections. 

Assistant  Commissioner  for  Investigations. 

Asst  Commissior>er  for  Administration. 

Asst  Commr  for  Personnel  &  Training. 

Deputy  Associate  Attorney  General. 

Dir  Ofc  of  Mgnt  Information  Systems  Suppori 

Dir,  Office  of  Administration  &  Rev>ew. 

Deputy  Chief,  Fraud  Sectioa 

Dir  Ofc  of  Asset  Forfeiture. 

Special  Coun  for  Intemational  Programs. 

Senior  Counsel. 

Senior  Appellate  Counsel. 

Senior  Counsel. 

Executive  Officer. 

Sr  Counsel  for  Litigation. 

CnsI  to  the  Ofc;  O'c  of  Spec  Investigations. 

Counsel  to  the  Office  Fraud  Section. 

Chf  Public  Integrity  Section. 

Deputy  Chief  Public  Integrity  Section. 

Asst  Dir  for  Plannirtg  and  Developrr>ent 

General  Counsel. 

Assoc  Commr,  Fed  Prisons  Industi-ies,  UNICOR. 

Dep  Assoc  Comm  for  Fed  Prison  Industries. 

Warden  Ft  Vi'orth  Texas. 

Warden  Mananna  FL 

CortI  Prog  Admr  Asst  Dir  for  Human  Res  Mgmt. 

Sen  Dep  Asst  Dir  Admin  Div. 

Senior  Deputy  Asst  Dir  Health  Services  Div. 

Senior  Deputy  Assistant  Director. 

Assistant  Dir,  Program  Review  Division. 

Sr  Dep  Asst  Dir  Federal  Prison  Industnes. 

Regional  Director  Mi6  Atlantic  Division. 

Chief  of  Staff  to  the  Director. 
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Agency  organization 


Office  of  CorrectionaJ  Programs 
Northeast  Region  


Southeast  Region 


North  Central  Region 


South  Central  Region 


Western  Region 


Ofc  of  Justice  Programs  ... 
National  institute  of  Justice 
Bureau  of  Justice  Statistics 
US.  Marshals  Service  


Department  of  Latxir: 

Ofc  of  the  Inspector  General 


Office  of  the  Deputy  Secretary 
Office  of  the  Solicitor , 


Career  reserved  positions 


Correctional  Instituton  Administrator. 

Asst  Dir.,  Community  Corrections  &  Detention. 

Asst  Dir,  Infor,  Pol,  &  Putilic  Afrs  Div. 

Warden  Talladega  Al. 

CIA  (Warden)  FCI.  Texarkana,  Texas. 

Sen  Dep  Asst  Dir  Health  Services  Division. 

Correctional  Instituton  Admin  (Warden). 

Sr  Dep  Regl  Director,  Mid-Atlantic  Region. 

Gen  Counsel,  Fed  Pnson  Industnes  (UNICOR). 

Warden,  Allenwood,  Pennsylvania. 

Chief  Executive  Officer  (Warden). 

Seniof  Managennent  Counsel. 

Correcti  Instit  Admr  (Warden)  FCC,  -Floren,  CO. 

Correctional  Inst  Admr  (ARD)  SCR,  Dallas,  TX. 

Com  Inst  Admr  (SDAD),  CC  &  D  DIv,  Wash,  DC. 

Warden,  USP,  Florence,  CO. 

Asst  Dir  CorrectionaJ  Programs  Div. 

Regional  Director. 

Warden,  Lewisburg.  PA. 

Warden,  Danbory,  Conn. 

Warden,  McKean,  PA. 

Senior  Deputy  Regional  Director. 

Correctional  Inst  Admr  (WArden),  Oakdale,  LA. 

Regional  Director. 

Warden,  Atlanta. 

Warden,  Lexington,  Kentucky. 

Warden,  Butner,  North  Carolina. 

Regional  Director. 

Warden,  Leavenworth,  Kansas 

Warden,  Springfield,  MO 

Warden,  Marion,  IL. 

Warden,  Terre  Haute,  IN. 

Correctional  Institution  Admr. 

Warden,  Fed  Correctional  Institution. 

Correctional  Institution  Admr  (Warden). 

Regiorwl  Director. 

Warden,  El  Reno,  Okla. 

Warden,  Memphis,  TN. 

Regional  Director. 

Warden,  Terminal  Island,  CA. 

Warden,  Lompoc,  CA. 

Warden,  Phoenix,  AZ. 

Warden,  Federal  Correctional  Institution. 

Comptroller,  Ofc  of  the  Comptroller. 

Asst  Dir,  Ofc  of  Dev  Testing  &  Dissemination. 

Deputy  Dir,  Bureau  of  Justice  Statistics. 

Sr  Mgt  Counsel,  (Federal  Bureau  of  Prisons). 

Associate  Director  for  Administration. 

Associate  Director  for  Operations. 

Assistant  Director  for  Human  Resources. 

Special  Projects  Officer. 

Associate  Director  for  Operations  Support. 

Associate  Director,  for  Administrative  Serv 

Asst  Dir  for  Research  &  Development. 

Assoc  Director  for  Operational  Support. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Investigations. 

Asst  Inspector  Gen  for  Audit. 

Deputy  Assistant  Inspector  General  for  Audit. 

Dir  Ofc  Resource  Mgnt  &  Legislative  Assmt. 

Asst  Inspector  Gen  for  Labor  Racketeering. 

Counsel  to  the  Inspector  General. 

Director,  DOL  Academy. 

Deputy  Solicitor  (Regional  Operations). 

Associate  Soliator  for  Labor-Management  Laws. 

Assoc  Solicitor  for  Plan  Benefits  Security. 

Assoc  Solicitor  for  Civil  Rights. 

Assoc  Solicitor  for  Occupational  Safety  &  HLT. 

Assoc  Solicitor  for  Mine  Safety  &  Health. 

Assoc  Solicitor  for  Fair  Labor  Standards. 

Assoc  Solicitor  for  Employee  Benefits. 
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Agency  organizatwn 


Regional  Solicitors 


GAS  for  Administration  and  Management 


Office  of  Management  Administration  and  Planning 

Ofc  of  Federal  Contract  Compliance  Programs  

Wage  and  Hour  Division 

Ofc  of  WorVers  Compensation  Programs 

Office  of  l3bor-Management  Standards 

Pension  &  Welfare  Benefits  Administration 


Bureau  of  L^bor  Statistics 


Data  Analysis 


Administrative  arxj  Interr^l  Operations 


Office  of  WorV -Based  Learning 

Office  of  Finarx;ial  4  Administratr^e  Management 

Administrative  Programs  

Health  Standards  Programs 


Career  reserved  positKsns 


Assoc  Sol  For  Spec  Aopel  &  Sup  Court  Lit 

Dep  Soltcrtor  for  Planning  and  Coordination. 

Dir,  Office  of  Management. 

Associate  Solcrtor  for  Black  Lung  Benefits. 

RegKXial  Solicjtor 

Regional  Sdicrtor  Region  IV-Adanta. 

Regl  Solcrtor  Boston. 

Reg!  Soltcrtor  New  YorV. 

Regional  Soltcrtor  PhiladelpMa. 

Regl  Soltcrtor  Dallas. 

Regl  Soltcrtor  Kansas  City. 

Regl  Solicrtor  San  Francisco. 

Assl  SecV  for  Admin  A  Mgml. 

Dep  Asst  Sec  for  Adm  arxJ  Mgmt 

Director.  Office  of  Budget. 

Dir  of  Management  Policy  arxJ  Systems. 

Comptrollef  for  the  Department 

Dir  of  Personnel  Management 

Dep  Dir  of  Personr>el  Management 

Deputy  Comptroller. 

Director.  Directorate  of  Crvil  Rights 

Dir  Nat  Caprtal  Service  Center. 

Director  of  Inforrration  Resources  Management 

Dir.  Administrabve  &  Procurement  Programs. 

Director  Office  of  Budget 

Deputy  Chief  Financiai  Officer. 

Dir.  Ofc  of  Fin  IntegrrTy 

Dtr  Ofc  of  Mgmt  Administration  and  Planning. 

Director  Division  of  Programs  Operations 

Asst  Admin  for  Policy  Planning  &  Review. 

Dep  Wage  A  Hour  Admin. 

Dir  Federal  Emptoyees  Compensation. 

Dir  Coal  Mine  WorVers  Compensation. 

Dir  Ofc  of  Elect  T rusts hplntem'l  Union  Audt. 

Director,  Ofc  of  Policy  4  Program  Support 

Director  of  Enforcement 

Dir  of  Regulations  4  Irrterprelations 

Director  of  Program  Services 

Deputy  Director  of  Program  Services 

Senior  Dir  of  Policy  4  Legislative  Analysis. 

Dep  Asst  Secy  for  Program  Operations 

Director  of  Exemption  Detenmnations 

Deputy  Commissioner. 

Assoaate  Commissioner  for  Fieid  Operations. 

Assoc  Commr  for  Publications  4  Spec  StixJies. 

Assoc  Commr.  Economic  Grov<rth 

Assoc  Conv  for  Pr>ces  and  Uvmg  Conditions. 

Assoc  Commr  Productrvrty  4  Techr>oiog> 

Assoc  Comr  lor  Research  4  Evaluation, 

Assoc  Comm  for  Emptoymeni  4  Unempi  Statistics 

Asst  Commr  tor  Consurner  Pnces  4  Pnce  Indexes. 

Asst  Commr  for  Indusi  Pnces  4  Pnce  Indexes. 

Assistant  Commissioner  tor  Economic  Research. 

Asst  Commissioner  for  Federal-State  Programs. 

Asst  Commissioner  for  Current  Employ  Analysis. 

Asst  Comr  for  Compensation  Levels  4  Trends 

Asst  Comr  for  Safety,  H  4  W  Conditions. 

Assoc  Comr  Compensation  4  Working  Conditions. 

Asst  Comm  for  Survey  Methods  Research. 

Asst  Comm  for  Intematioriai  Pnces. 

Dep  Comm  tor  Adm  and  internal  Operat.ons 

Assistant  Commissioner  for  Administration 

Director  of  Survey  Processing 

Dir  of  Technology  4  Computing  Svcs 

Asst  Comr  lor  Technology  4  Survey  Processing. 

Dir  Quality  4  Info  Managen-ient 

Director,  Ofc  of  Trade  Adjustment  Assistance 

Comptroller 

Admr,  Ofc  of  Financial  4  Administrative  Mgmt 

Dir,  Ofc  of  Information  Resources  Management 

Dir,  Adm  Progs. 

Dir  Health  Standards  Programs. 
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Agency  organization 


Satety  Star.aards  P'ograms 

Federal/State  Opeca'jons 

Technical  Suopoi  _ „ 

Mine  Safety  and  Hearth  Acnviistration 


Me'rt  Systems  Protection  Board: 
On^e  of  tt\e  Board 


Otc  of  the  Executive  Directof 


Regional  Offices 


National  Aeronautics  and  Space  Adnrumstratwo: 
Ofc  of  the  Administrator  


Office  of  the  Ccrnptrolier 


Financial  Management  Divisioa  _, 

Resources  Analysis  Division  ._ 

Congressional  Relations  Office  ..., 


Ofc  of  Safety  and  Mission  Quality  ._.. 


Ofc  of  the  Assoc  Admr,  Space  Science  and  AppJications 


Earth  Science  and  Applicatjons  Division 


Microgravity  Sciences  and  Appications  Diw 


Commb'"^i::at)ons  Division 

Lrfe  Scterx»s  Dtvsion  _„ 

Administrat)on  arxj  Resources  Management  Divtsion 
Solar  Systems  Exploration  Divtsioo  _. 

Flight  Systems  Division 

Astrophysics  Division 


Career  reserved  positions 


Director  Safety  Standards  Programs. 
Director.  FederaiState  Operations. 
Director,  Technical  Support. 
Chf  of  Standards,  Regulations  &  Vanances. 
Director  oJ  Administration  and  Management. 
Director  of  Technical  Support 

Deputy  General  Counsel. 

Clerk  of  the  Board. 

Executive  Director. 

Deputy  Executive  Director. 

Director,  Office  of  Policy  &  Evaluation. 

Deputy  Director  Office  of  Appeals  Counsel. 

Director,  Office  of  Administration. 

Dir,  Office  of  Management  Analysis. 

Director.  Office  of  Regional  Operations. 

Regional  Director,  San  Francisco. 

Regional  Director,  Chicago. 

Regional  Director,  Atlanta. 

Regional  Director,  Philadelphia. 

Regional  Director,  Dallas. 

Regional  Director,  Washington,  DC. 

Assoc  Admr  for  S&D  Business  Utilnation 

Dir,  Benchmarking  &  External  Programs  Div. 

Director  of  Special  Studies. 

Associate  Deputy  Administrator  (Technical). 

Assistant  Comptroiler  for  Systems  Analysis. 

Deputy  Chief  FinarKiaf  Officer. 

Asst  Comptroller  for  Prog  SAC  Assessment 

Dep  Dir,  Financial  Management  Div. 

Direaor,  Resources  Analysis  Drvtsion. 

Deputy  Assistant  Administrator. 

Dir.  Congressional  Liaison  Divtsion. 

Director,  Safety  and  Product  Assurance  Office. 

Dir,  f^ASA  Q&P  lmprovenr>ent  Programs  Division. 

Director,  Safety  Division. 

Dir,  Software  IndeperxJent  V&V  Facility. 

Dir.  Reliat>ility,  M/Q  Assurance  Divisioa 

Dep  Assoc  Adm  for  Safety  &  Mission  Quality. 

Dir  Technical  Standards  Division. 

Director,  Programs  Assurance  Division. 

Dir  Systems  Assessment  DivisKX^. 

Special  Ast  to  the  Deputy  Assoc  Admin. 

Special  Assistant  to  Associate  Administrator. 

Asst  Assoc  Administrator  (Institutions) 

Manager,  Launch  Vehicles  Office. 

Chief,  Flight  Programs  Branch. 

Chf,  Upper  Atmosphenc  R/T  Chemistry  Branch. 

Chf,  Atmospheric  Dynamics  and  Radiation  Br. 

Chief  Land  Processes  Branch. 

Chf,  Advanced  M/l  Science  Research  Branch. 

Spec  Asst  to  the  Dir,  Earth  Sct/Applicahons. 

Dir,  Flight  Syst  and  Instalment  Development. 

Chf,  Infonnation  Systems  Branch. 

Dep  Dir,  Life  Sciences  Divtsion. 

Dep  Dir,  Administration  &  Resources  Mgmt  Div. 

Dep  Dir,  Solar  System  Exptoration  Division. 

Manager,  Cassini  Program. 

Chief,  Flight  Programs  Brancft 

Dep  Dir,  Soiar  System  Exptoration  Division. 

Chf,  Space  Station  Utilization  Branch. 

Deputy  Dir  Flight  Systems  Division. 

Chf,  High  Energy  Astrophysics  Br. 

Chief,  Astronomy/Relativrty  Branch. 

Chf,  Ultraviolet/Visibie  Astrophysics  Branch. 

Deputy  Dir  Astrophysics  Division. 

Assistant  Director  for  Strategic  Pfenning. 

Chief,  Observatones  Development  Branch. 

Chief  Envir  Sys  &  Life  Support  Branch. 

Dir  Life  &  Biomedical  Science  &  Appfics  Div. 

Dep  Dir  Microgravity  Science  Applications  Drv. 
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Agency  orgamzaOon 


Career  reserved  positions 


Space  Physics  Div 


Office  of  Procurement 


Ofc  of  Asst  Admr  for  Commercial  Programs 

Ofc  of  the  Assoc  Admr,  Extemal  Relations  . 

Industry  Relations  Division 

Intemationai  Relations  Division 

Ofc  of  t^,e  Assoc  Adm  Space  Flight  

Resources  Management  

Transportation  Services  

Flight  Systems  Directorate  

Space  Shuttle  Directorate  

Space  Shuttle  Program 


Systems  Engineering  and  Analysis  Division 

Operations  Utilization  Division  

InstitLlions  Directorate  

Space  Station  Freedom  Directorate  

Space  Station  Engnng  Division  

Space  Station  Operations  and  Utilization  Division 

Space  Station  Freedom  Program  and  Operations. 


Special  Projects  Office 

Program  Engineering  Office 


Chief  Misston  Management  Branch. 

Dir,  Microgravity  Sciences  &  Applications  Div. 

Chief.  Fiight  Programs  B'ar»ch. 

Chie*.  Soiar  Pr»ysics  Branch. 

Dep  Dir,  Space  Physcs  Division. 

Chief.  Flight  Programs  Brarch. 

Director,  Space  Physics  Division. 

Asst  Admr  tor  Procuremer^t 

Dir,  Advarx*d  Procurement  Planning  Divisioa 

Director,  Prograr^  Operations  Division. 

Director,  Procurement  Poncy  Division. 

Dir  Procurement  Mainagenent  Division. 

Dep  Assistant  Administrator  for  Procu'emenl. 

Dir  Contract  Pnong  &  Finance  O^^ice 

Dir  Contract  Management  Dwision, 

Dir,  Gommeroal  Development  Division. 

Deputy  .Assistant  Admir^istrator  (Prog'ams). 

Dir,  Small  Business  inrtovation  Res  Office. 

SoeoaJ  Asst  for  Irviust-y  Planning. 

Spec  Asst  to  the  Asst  Ad-nr. 

Director,  Aircraft  Manager^nt  Of.ce. 

Mgr,  Institutional  Planning  &  Operat'Ons. 

Dep  Dir  Industry  Atlairs  Division. 

Deo  Dir,  International  Relations  Division. 

Chief  Medical  Officer. 

Dep  Manager  Space  Shuttle  Operations. 

Dep  .Assoc  Admr  for  Space  Flight  (Rjssian  Af  S). 

Manager,  MarvTeryJed  Capability. 

Director,  Mission  Operations. 

Manager,  Program  Control  Office  (Reston). 

Director,  Resources  Management  Division. 

Chief  Program  Evaluation, 

Manager,  Program  Controi  (JSC). 

Manager,  Flight  Requirer^er^ts  &  Analysis. 

Dep  Dir  Trar^sportation  Se'"»ices  Division. 

Dir  Transportation  Services  0**ices. 

Manager  National  Security  &  DOD  A  "airs. 

Chf.  US  Civi!  &  Inti  Payicads  Branc^. 

Director,  Shuttle  Camer  Systems  Division. 

Manager,  Heavy  Lift  Launch  Vehicle. 

Mnanager,  Ortxtai  Maneuvering  Vehicles. 

Dir,  Program  Planning  &  Controi  Division. 

Director,  Space  Shuttle  Operations 

Special  Asst  to  the  Director. 

Manager  Nat!  Space  Trans  Syst  Eng  integration. 

Manager,  Managenient  Integration. 

Deputy  Manager  for  Integration. 

Mgr,  Natl  Space  T^ans  Syst  Integration  4  Ops. 

Program  Manager  Space  Shuttle  Program. 

Mgr,  Assured  Snuttle  Avaiiatxtity, 

Manager,  Shuttle  Projects  Office  (MSFC). 

Manager  Laurxh  Integration  (KSC)  Space  ShiXttf 

Chief,  Shuttle  Systems  Branch, 

Dep  Dir,  Syst  Eng  &  Analysis  Division. 

Chief,  Shuttle  Propuision. 

Chief,  Shuttle  OrtNter'GFE. 

Chief,  KSC  Projects. 

Director,  Operations  Utilization  Division. 

Dir  Institutions. 

Special  Assistant  to  the  Director. 

Technical  Assistant  to  ttie  Director. 

Dep  Assoc  Adm  for  Spar*  Station  Freedom. 

Dir  Engineenrvg  Division. 

Dir  Space  Station  Opris  &  Utilization  Div. 

Chief  Utilization. 

Technical  Assistant  to  the  Deputy  Director. 
Dep  Mgr  Space  Station  Freed  Prog  &  Operation/S- 
Dep  Dir,  Space  Station  Freedom  P  &  Ops. 
Manager,  Speoa'  Projects  Cice. 
Deputy  Manager  Special  Projects  Otice 
Deputy  Manager  Program  Engmeenng  Office. 
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Agency  Ofganization 

Ca'eer  reserved  positions 

Manager  Systems  Engmeenng  Office. 

Manager  Aviomcs  Systems. 

UtilizatKDn  and  Operations  Office  ._ - 

Manager,  Utilization  &  Operations  Office. 

Manager  Space  Operations  Office. 

Dep  Manager,  Utilization  &  Operations  Office. 

Manager  Ground  Operations  and  Logistics. 

■" 

Manager  Mission  Integration. 

Manager  Payload  Integration. 

Management  Integration  Office 

Dep  Mgr  Mgt  Integration  Office. 

Manager  Tech  Mgmt  &  Info  System  Office. 

Manager.  Management  Integration  Office. 

International  Program  Office  

Deputy  Manager,  International  Programs. 
Assistant  Manager,  International  Program  01c. 
Manager,  International  Program  Office. 

integration  Otf,ce    _ 

Ma.nager  System  Integration. 
Manager  for  Integratioa 

Office  of  Management  Systems  and  Facilities  .              » 

Director,  Management  Operations. 

Facilities  Mar^agement  ._ _ ..... 

Dir,  Fac  Utilization.  M&E  Compliance  Div. 

Dir  Facilities  Plan  &  Construction  Division. 

' 

Deputy  Director.  Facilities  Engir>eenng  Div. 

■ 

Director.  Faalities  Engineering  Dwsion. 

Logistici  and  Secunty  _ _ ~ 

Spec  Asst  to  the  Dir  Logis  Airaaft  Sec  Ofc, 
Dir.  Logistics  4  Secunty  Divisioa 

Infomiation  Systems  Dtvision ~ 

Director.  Information  Resources  Mgmt  Division. 
Dep  Dir,  Information  Res  Mgmt  Division. 

Automated  Information  Management  Program  Office 

Director  Automated  Info  Mgmt  Prog  Ofc. 
Chief.  Technology  Utilization. 

O'c  of  Exptorai.on  — „ 

Heackjuaiters  'Operatior«  

Dir,  Inforn-ation  Syst  &  Technology  Division. 
Chief  Engineer. 

Spec  Asst  for  Space  Station  Freedom  Utiiiz. 
Director.  Resources  Analysis  &  Integration. 

Qfc  of  Director  for  AeronaLlics  ... _ _    _ 

Asst  Dir  tor  Aeronautics  (H— S  Aircraft). 

Deputy  Director  for  Aeronautics. 

Asst  Dir  lof  Aeronautics  Sutisonic  Atrcraft. 

Otfirp  nt  ?Vvi(-^  pKrvlnratinn 

Dep  Assistant  Administrator  for  Exploration 

Asst  Dir  fof  Space  Exploration  (Prog  Defin). 
Manager  Space  Expforation  (Support  Ptarmng). 
Special  Asst  for  Strategic  Planning. 

Ofc  of  Dif  tor  Space  _ _ „ 

Deputy  Director  for  Space  Technotogy. 
Asst  Dir  for  Space  Technol  (Prog  Development). 
Asst  Dir  for  Space  (Spacecraft  Technology). 
Director  for  Space  Technology. 

etc  of  Dir  tor  Institutions _ 

Asst  Director  for  Insututions  (Facilities) 
Asst  Dir  for  Institution  (Information  Syst) 
Dir.  Resources  &  Management  Systems  Off'ce 
Director  tof  Institutions. 

Aerodyria.Tiics  Division  _ _           _    

Deputy  Dir  Aerodynamics  Division. 

Materials  &  Strjctufes  Diviston .    .        _.    _..    „ 

Director,  materials  and  Structures. 

Prn|-n il<;inn    Po\4iiii,  ^  Fr^^^gy  0'^'K''^  ._ _ 

Dtr,  Propulsion.  Power  arxl  Energy  Division 
NASA  Dep  Prog  Mgr,  NaB  Aero-space  Plane  Prog. 

National  Aerospace  P'^ns  Office  . _ _ 

Dep  Prog  Manager  Nati  Aero-Space  Plane. 

Dep  Dir,  National  Aero-Space  Plane  Office. 

Director.  National  Aero-Space  Plane. 

Director  for  Plans. 

Of  ice  of  Human  Resources  and  Education  „ _ 

Associate  Administrator  for  Human  Resources. 
Director,  Education  Division. 

Director.  Management  Systems. 

Director,  Personnel  Division. 

Dep  Assoc  Adm  for  Human  Res  &  Educatioa 

Ofc  of  the  Assoc  Admr  Space  Operations  

Assistant  Associate  Administrators  (Plans). 

Special  Asst  (Operations). 

NetworV  System  Division  _ _ _ 

Manager  Space  NetworV  Operations. 
Dir.  Gnaund  Network  Divisioa 
Dep  Dir.  Ground  Network  Divisioa 

Communications  a.od  Data  Systems  Division „ _ „. 

Dir,  Communications  &  Data  Systems  Div. 
Chief,  CommunicatKjrB  Systena  Branch. 

Deep  Space  Netw-Drt<  Operations  Programs     .        

Deputy  Director  Space  Network  Division. 

Proqram  ln:«>g'-^finn  HivKiinn                                    

Dir  Program  Integration  Division. 

TDRSS  Dfvision  

Manager,  White  SarxJs  Space  Network  Complex. 
Manager,  TDRSS  Continuation  Program. 

Ofc  o(  E  Lai  Opportunity  Programs _ 

Dir  Minority  Univ  Res  &  Educ  Prog  Div. 

• 

Director,  Multcutturai  Prog  4  Support  Div. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  i  993— Continued 


Agency  organization 

Discrimination  Compiaints  Division 

Office  of  the  Inspector  Ger>eral » 

Ames  Research  Center 

Administration  Directorate 

Aerospace  Systems  Directorate 


Space  Research  Directorate 

engineering  and  Technical  Sen/ices  Directorate 
Aerophysics  Directorate  


Career  reserved  positions 


Flight  Operation  ar>d  Research  Directorate 
Dryden  Flight  Research  Facility 

Goddard  Space  Flight  Center 

Management  Opers  Directorate 

Flight  Assurance  Directorate 

Flight  Projects  Directorate 


Mission  Operations  &  Data  Systems  Directorate 


Space  &  Eanh  Sciences  Directorate 


Director,  Discrimination  Complaints  Division. 

Assist  Inspector  General  for  Investigation. 

Assistant  Inspector  General  for  Auditing. 

Asst  to  Center  Dir  (or  Advanced  Sys  Design. 

Comptrolter. 

Deputy  Director  of  Administration. 

Chief,  Aerodynamics  Division. 

Chf  Flight  Systems  &  Simulation  Rsch  Div. 

Chief  Aerospace  Projects  Office. 

Deputy  Dir  Aerospace  Systems  Directorate. 

Chief  Aircraft  Technology  Divistoa 

Chief.  Space  Science  Division. 

Cfiief.  Earth  Systems  Soence  Division. 

Chief,  Advanced  Life  Support  DiviSKXi. 

Deputy  Director  of  Space  Research. 

Dep  Director  Engineenng  &  Tech  Svcs. 

Chief.  Computational  Fluid  Dynamics  Branch 

Cht  Systems  Engineenng  Div. 

Chief  Full  Scale  Aerodynamics  Research  Center. 

Chief.  Fluid  Dynamics  Division. 

Chief,  Computer  Systems  &  Research  Division. 

Chief,  Thermoscience  Division. 

Chief,  Information  Sciences  Division. 

Chief.  Science  &  Applications  Aircraft  Div. 

Chf,  Ames  Research  Aircraft  Operations  Div. 

Chf  Engineer. 

Chf,  Flight  Operations  Division. 

Assoc  Dir,  Dryden  Flight  Research  Facility. 

Dep  Dir,  NASA  Ames  Res  Center  DFRF. 

Comptroller. 

Director  of  Human  Resources. 

Dir  of  University  Programs. 

Dep  Dir  ot  Management  Operations. 

Associate  Director  for  Acquisition. 

Director  of  Flight  Assurance. 

Dep  Dir  of  Flight  Assurance. 

Deputy  Director  of  Flight  Projects. 

Dep  Assoc  Dir  of  Flight  Proj  For  EOS  Res  Mgt. 

Dep  Assoc  Dir  of  Flight  Pro)  for  H-S-T. 

(GOES)  Project  Manager. 

Dep  Dir  Flight  Project  for  PLNG  Business  Mgmt. 

Assoc  Dir  of  Flight  Pro)  Flight  Proj  Dir. 

Mgr.  Hut)ble  Space  Telescope  Oper  &  Ground  Syst. 

Assoc  Dir  of  Flight  Proj  for  Earth  OBS  Syst. 

Global  Geospace  Sciences  (GGS)  Project  Mgr. 

Assoc  Dir  of  Fit  Proj  Hut)ble  Space  Telescope. 

Pro)  Mgr,  IntI  Solar  Ten  Physics  Proj  (ISTP). 

Dir  of  Flight  Projects. 

Proj  Mgr  Hubble  Spc  Telescope  Syst  &  Serv. 

Associate  Director  of  Flight  Projects. 

Tracking  &  Data  Relay  Satellite  TDRS  Proj  Mgr. 

Project  Manager  Meteorlogical  (METSAT)  Prcjec. 

Asst  Director  for  Systems  Engineenng. 

Chief,  NASA  Communications  Division. 

Assoc  Dir  ot  Mission  Operations  &  Data  Syst. 

Dep  Dir  of  Mission  Operations  &  Data  Systems. 

Chief  Networks  Division. 

Chief,  Flight  Dynamics  Division. 

Project  Mgr,  Earth  Sci  Data  &  Info  System. 

Chief  Mission  Operations  Division. 

Ctiief,  Lab  for  Astronomy  and  Solar  Physics. 

Chief,  Lab  for  Extraterrestrial  Physics. 

Assoc  Dir  for  Projects  Engineering. 

Chief  Lab  for  Hydrospheric  Processes. 

Associate  Director. 

Chief,  Space  Data  and  Computing  Division. 

Chf,  Laboratory  for  Atmospheres. 

Director  of  Space  Sciences. 

Deputy  Director  for  Earth  Sciences. 

Ctiief,  Goddard  institute  for  Space  Studies. 

Chief  Laboratory  (or  High  Energy  Astrophysics. 

Deputy  Director  of  Space  Sciences. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1993— Continued 


Agercy  organization 


Career  reserved  positions 


Engineering  Directorate 


Mission  to  Planet  Eartti  Office  

Sutwrbital  Proiects  and  Operations  Directorate 
Johnson  Space  Center  


New  Initiatives  Office 
Center  Support  


Space  Operations 


Research  &  Engineering 


Natl  Space  Transp  Sys  Prog  Ofc 


Space  Station  Project  Office 


Safety.  Reiiabiiir/  &  Quality  Assurance 

NASA  White  Sands  Test  Facilrty  

Kennedy  Space  Center _... 

Comptroller 


Director  for  Earth  Sciences. 

Chtef  Latxjratory  for  Terrestrial  Physics. 

Dep  Dir  of  Engineenng. 

Chief,  Instrumertt  Division. 

Chf,  Applied  Engineering  Div. 

Chtef  Engineer. 

Chief,  Special  Payloads  Division. 

Asst  Dir  of  Engineering  for  Development  P'oj. 

Chief,  Space  Techrxjiogy  Division. 

Associate  Director  of  Engineering. 

Dir  of  Mission  to  Planet  Earth. 

Dep  Dir  (Resources)  Mission  to  Planet  Earth. 

Chf,  Operations  Division. 

Comptroller. 

Assistant  Director  (Plans). 

Dir  of  Public  Affairs. 

Spec  Asst  for  Engineenng  Operations  &  Safety. 

Director  of  Procurement. 

Director  of  Human  Resources. 

Manager  Assured  Crew  Return  Vehicle  Project. 

Manager  New  Initiatives  Office. 

Deputy  Manager,  New  Initatives  Offices. 

Deputy  Dir  Center  Operations. 

Dir  Admin. 

Deputy  Director,  Administration. 

Dir  Center  Operations. 

Asst  Dir  Administration. 

Assistant  Director,  Mission  Operations. 

Director,  Mission  Operations. 

Deputy  Asst  Dir  foe  Program  Support. 

Chtef,  Aircraft  Operations  Division. 

Director  Information  Systems. 

Chief  Flight  Director  Office. 

Assistant  Director  for  Space  Shuttle  Program. 

Deputy  Director,  Mission  Operatioris. 

Assistant  Director  for  Program  Support. 

Chief.  Space  Station  Ground  Systems  Division. 

Dep  Dir,  Flight  Crew  Operabons. 

Asst  Dir  for  Space  Shuttle  Program. 

Chief,  Space  Shuttle  Ground  Syst  Division. 

Deputy  Director,  Information  Systems. 

Deputy  Director,  Engineering. 

Chief,  Propulsion  &  Power  Division. 

Chief  Structures  and  Mechanics  Division. 

Chief,  Medical  Sciences  Division. 

Chief,  Crew  &  Thermal  Systems  Division. 

Chief,  Automation  and  Robotics  Division. 

Chtef,  Systems  Engineenng  Division. 

Manager  for  Program  Science. 

Associate  Director,  Engineering. 

Director,  Engineering. 

Chief  Engineer,  New  Initiatives. 

Manager,  Orbiter  Engineering  Office. 

Deputy  Director,  Space  and  Ufe  Sciences. 

Chief  Flight  Data  Systems  Division. 

Chief  Tracking  &  Communications  Division. 

Assistant  to  tfie  Director. 

Chief,  Navigation,  Contrl  &  Aeronaulics  Div 

Dep  Manager,  Orbiter  &  GFE  Projects  Office. 

Chf,  MarvSystems  Division. 

Manager,  Ortxter  and  GFE  Projects  Office. 

Manager  for  Technical  Projects. 

Manager  for  Development. 

Dep  Mgr,  Space  Station  Projects  Office. 

Dep  Mgr  for  Prog  &  Operations  Integration. 

Deputy  Manager  for  Project  Control. 

Dir,  Safety,  Reliability,  &  Quality  Assurance. 

Dep  Dir,  Safety,  Reliability  &  Qual  Assurance. 

Manager,  NASA  White  Sands  Test  Facility. 

Dir,  Exec  M.anagement  Ofc. 

Spec  Asst  to  the  Center  Director. 

Deputy  Controller. 


Federal  Register  /  Vol.  59.  No.  50  /  Tuesday. 


March   15,   l'"^94   /  Ni'icus 


12083 


POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1993-Continued 


Agency  organization 


Biomedical  Office 

Procurement 

Public  Attairs 


Space  Station  and  Advanced  Projects  Otiice 
Safety.  Reliatiility  and  Quality  Assurance  


Shuttle  Management  Operations 


Center  Support  Operations 
Engineering  Deveiopmerrt  .. 


Proiect  Managerr-ent  - 

Electronic  Engineering 

Cargo  Management  and  Operations 

Sts  Cargo  Operations  

Shcnie  Projects  Office  


Lartgley  Research  Center 


Electronics  Directorate 


Structures  Directorate 


Aeronautics  Directorate 


Space  Directorate 


Systems  Engmeenng  a-xj  Operations  Directorate 


Management  Ope^Oons  ... 
Flight  Systems  Directorate 


Lewis  Research  Center 


Administration  &  Computer  Services 


Aeronautics  Directorate 


Space  Station  S>  stems  Direc!on3te 


Aero  Space  Techrv))ogy  Directorate 


Space  Flight  Systems  Directorate 


Career  reserved  positions 


Chf.,  Biomedical  Office. 

Director.  Procurement. 

Dir  Put)lic  Affairs. 

Assistant  Director  for  Systems  Engineering. 

Manager  Space  Station  Projects  Office. 

Director,  Safety  and  Reliatiility. 

Dir  Mission  Assurance. 

Director,  Quality  Assurance. 

Dir,  Shuttle  Logistics  Project  Management. 

Dir  of  Space  Trans  System  Mgmt  &  Operations. 

Director  of  Center  Support  Operations. 

Deputy  Director  of  Engineering  Development 

Dir,  Mechanical  Engineering. 

Director,  Facilities  Engineering. 

Director,  Electronic  Engineering. 

Director,  Expendable  Vehicles. 

Director,  Sts  Payload  Operatiorw. 

Director.  Shutte  Operations. 

Director,  Ground  Engmeenng. 

Chief  Scientist. 

CNfif  Engineer. 

Comptroller. 

Assistant  Director. 

Chf..  Analysis  &  Computation  Division. 

Chief,  Projects  Division. 

Chief  Flight  Electronics  Division. 

Chie*  Instrument  Research  Division. 

Chf,  Acoustics  Division. 

Ctiief  Materials  Division. 

Ctiief.  Structural  Dynamics  Division. 

Dir  of  Interagency  Programs. 

Chief  Applied  Aerodynamics  Division. 

Chief.  Flight  Applications  Division. 

Dir.  National  Aero-Space  Plane  Office. 

Chief,  Fluid  Mechanics  Division. 

Chief.  Space  Svstems  Division. 

Chief  Atrrx)S,^'eric  Sciences  Division. 

Manage',  Space  Station  Freedom  Office. 

Manager.  Human  Exploration  Initiative  Office. 

Chief,  Actvanced  Vehicles  Division, 

Dep  Dir  for  Syst  Engmeenng  &  Operations. 
Chief  Systems  Engmeenng  Div. 

Chf,  Syst  Sfty,  Quality,  &  Reliability  Div. 

Chief  Engineer  SE&O. 

Chief  Facilities  Engineer  Division. 

Deputy  Director  for  Management  Operations. 

Dir  of  Education  Programs. 

Chief  Information  Systems  Division. 

Chf.  Guidance  and  Control  Division. 

Chief  Flight  Management  Division. 

Director.  External  Programs. 

Chf,  Ofc  of  Sfty.  Reliability  &  Quality  Assur. 

Director  of  Lewis  Research  Academy. 

Chief,  Computer  Services  Division. 

Dir,  Adm  &  Computer  Sen^tces  Directorate. 

Manager,  External  Tank  Project. 

Chf.  Propulsion  Systems  Div. 

Chief.  Instrumentation  4  Control  Technol  Div. 

Chf.  Intenral  Fluid  Mechanics  Division. 

Chief  Technologist. 

Chf,  Aeropropulsion  Analysis  Office. 

Chf,  Aeropropulsion  Faalities  &  Exper  Div. 

Dep  Dir  of  Space  Station  Systems. 

Chief  Electnc.al  Systems  Division. 

Chief  Engineer, 

Chief,  Power  Technology  Division. 

Chief,  Space  Propulsion  Technology  Division. 

Chief,  Structures  Division. 

Chief,  Interdisciplinary  Technology  Office. 

Chf,  Advanced  Space  Analysis  Office. 

Manager  Launch  Vehicle  Project  Office. 

Manager,  Acts  Project  Office. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  year  1993— Continued 


Agency  organization 


Engineenng    .. 


Marshall  Space  Flight  Center  

Office  of  Sfty,  Rel  &  Quality  Assurance 

Heavy  L.fl  Launch  Vehicle  Definition  Office 
Saerice  and  Engtneenng  


Stennis  Space  Center 


National  Archives  &  Records  Administration: 
National  Arcnives  &  Records  Administration 


Career  reserved  positions 


Payload  Projects  Office 

Space  Station  Projects  Office 

Program  Development  , 

Shuttle  Projects  Office  

Spacecraft  Office 

Administration  and  Program  Support 


National  Capital  Planning  Commission: 

National  Capital  Planning  Commission  Staff 


Chief,  Space  Expenments  Division. 

Chtef,  Space  Commur>ications  Division. 

Chief,  Structural  Systems  Division. 

Chf,  Electronics  &  Control  Systems  Division. 

Director  of  Engineering. 

Deputy  Director  of  Engineering. 

Chief,  Propulsion  &  Fluid  Systems  Division. 

Comptroller. 

Dir,  Human  Res  &  Administrative  Support  Ofc. 

Associate  Director. 

Dtr,  Systems  Safety  &  Reliability  Office. 

Director,  Safety  &  Mission  Assurance  Office. 

Manager,  Acquisition  &  Business  Management. 

Manager  Space  Transportation  Main  Engine  Sys. 

Director,  Space  Sciences  Lab. 

Director,  Propulsion  Laboratory. 

Director,  Syst  Anal  &  Integration  Latxjratory. 

Deputy  Director,  Space  Science  LatXKatory. 

Dep  Dir,  Structures  &  Dynamics  Laboratory. 

Deputy  Dir,  Materials  &  Processes  Laboratory. 

Dep  Dir,  Mission  Operations  Laboratory. 

Dep  Dir,  Syst  Anal  &  Integration  Latxiratory. 

Manager  Space  Shuttle  P/ain  Engine  Projects. 

Manager,  Adv  X-Ray  Astrophysics  Facihty-S. 

Deputy  Director,  Propulsion  Laboratory. 

Dir  Astnonics  Latxjratory. 

Deputy  Director  for  Space  Systems. 

Dir  Stnjctures  Dynamics  Laboratory. 

Chief  Engineer  Space  Shuttle  Main  Engine  Proj. 

Chief  Engineer,  Space  StatHDn  Projects. 

Dir,  Matenals  &  Processes  Latxiratory. 

Dep  Dir  for  Space  Transportation  Systems. 

Chief  Engineer  Heavy  Lift  Launch  Vehicle. 

Dir,  Research  4  Technotogy  Office. 

Director,  Mission  Operations  Laboratory. 

Mgr,  Science  &  Applications  Payload  Projects. 

Dep  Manager  Payload  Projects  Office. 

Manager.  Space  Station  Projects  Office. 

Deputy  Manager  for  Advanced  Launch  System. 

Deputy  Manager  Space  Station  Projects  Office. 

Deputy  Director,  Program  Development. 

Director.  Preliminary  Design  Office. 

Assoc  Dir  for  Advanced  Planning. 

Mgr  Solid  Rocket  Booster  Project 

Mgr  Redesign  Solid  Rocket  Motor  Project. 

Mgr,  Advanced  SRMP  Space  Shuttle  Projects  Ofc 

Manager,  Observatory  Projects  Office. 

Dep  Mgr,  Obsen/atoiv  Projects  Office. 

Mgr,  Advanced  X-Ray  Astrophysics  Facility-I. 

Dir  Info  Systems  Office. 

Dir,  Instrtutior^al  &  Program  Support. 

Director,  Procurement  Office. 

Dep  Dir,  Institutiorial  &  Program  Support. 

Director,  Faalities  Office. 

Dir  Sci  &  Tech  Lab. 

Director.  Center  Operations. 

Deputy  Director,  NASA  Stennis  Space  Center. 

Assoc  Director  for  Institution. 

Dir,  Propulsion  Test  Operations. 

Deputy  Archivist  of  ttie  United  States. 

Asst  Archivist  tor  the  National  Archives. 

Asst  Archivist  for  Presidential  Litxanes. 

Asst  Archivist  for  FederaJ  Records  Centers. 

Director  of  the  Federal  Register. 

Asst  Archivist  for  Records  Administration. 

Asst  Archivist  for  Mgt  and  Administration. 

Director,  Lyndon  B.  Johnson  Library. 

Director,  Harry  S  Truman  Litxary. 

Asst  Archivist  for  Spec  &  Regl  Archives. 

Executive  Director. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  i99S-Continued 


Agency  organization 


National  Endowment  tor  ttie  Arts 
National  Endowment  for  tr>e  Arts 


National  Endowment  for  the  Humanities: 
National  Endowment  fof  the  Humanities 


National  Lat)or  Relator^  Board: 
Otc  of  the  Board  Members  . 


Div  of  Enforcement  Litigation  .... 

Div  of  Advice  

Div  of  Administration  

Div  of  Operations  Management 


Pegio  lal  O^ices 


National  Soence  Foundation: 
Office  of  the  Director  


Office  of  the  General  Counsel  

Office  of  Planning  and  Assessment 


Office  of  Polar  Programs  »^;^.... 
Office  of  the  Inspector  General 


Career  reserved  positions 


B' 


Assistant  Executive  Director  tor  Operations. 
Dir  of  lntergcivemme«nta!  &  PjWk:  APa"^. 
General  Counsel 

Director  of  Program  Coordination 
Director  of  Administration 

Dir.  Office  of  Planning  &  Budget 
Asst  Chairman  for  Operations. 


Executive  Sec> 

Deputy  Executive  Secretar, 

Inspector  General 

Deputy  Assoc  Gen  Counse  Appeiiate  Col 

Director.  Office  of  Appeals 

Associate  Gen  Counsel,  Div  o'  Acj-v.c-e. 

Deputy  Assoc  Gen  Counsel 

Director  of  Administration 

Deputy  Director  of  Admimsfation. 

Assoc  General  Counsel,  Dw  of  Operations-Mgmt. 

Dep  Asso  Gen  Counsel.  Dfv  of  Operations-Wgmt. 

Assistant  General  Counse' 

Assistant  General  Counsel 

Assistant  General  Counsel. 

Assistant  General  Counsel, 

Assistant  Geneol  Counsel, 

Assistant  General  Counsel 

Regl  Dir.  Reg  1,  Boston 

Regional  Director,  Rec  2,  New  YorV, 

Regional  Director,  Reg  3,  Bu^aio 

Regl  Dir,  Reg  4,  Philadeipf^ia 

Regional  Director,  Reg  5,  Baltimore 

Regional  Director.  Reg  6   Prttstxirgr- 

Regl  Dir,  Region  7,  Detroit  Men 

Regional  Director,  Reg  8,  Cleveland 

Regional  Director,  Reg  9,  Cincinnati 

Regl  Dir.  Reg  10,  Atianta, 

Regt  Dir..  Reg  i ' ,  Winston- Saiem 

Regional  Director.  Reg  i2,  Tampa 

Regional  Director.  Reg  i3,  Cn.cagc 

Regl  Dir,  Reg  t4,  St  Louis 

Regl  Dir.  Reg  15.  New  Onea-^s 

Regl  Dir,  Reg  i6.  Ft  Woftn 

Regl  Dir,  Reg  ^7,  Kansas  City. 

Regl  Dir.  Reg  18,  Mmneapofis. 

Regi  Dir,  Reg  '9,  Seattle 

Regional  Dn,  Reg  2C  San  F-ancisco, 

Regional  Director  Beg  2"    Los  Angeles 

Regional  Director  Reg  22  Newarx. 

Regional  Director  Beg  24  Hato  Rey  Puerto  Rico. 

Regl  Dir,  Reg  25,  india.napoiis 

Regt  Dir,  Peg  26,  Mempns 

Regl  Dir,  Reg  27,  Denver 

Regl  Dir,  Reg  28,  Phoemx. 

Regl  Dir  Reg  29  Brooftyn 

Regl  Dir  Reg  SO  Milwaukee. 

Regl  Dir  Reg  32  OaKiand 

Reg  Dir.  Reg,  33  Peona.  ill. 

Regl  Dir  Reg  3i  Los  Aigeies 


Senior  Soence  Advisor, 

Executive  Asst  &  Special  Counsel. 

Executive  Asst  &  Special  Counsel. 

Deputy  General  Counsel, 

Senior  Staff  Associate  Program  Evaluation. 

Senior  Staff  Associate  Policy  Ana.-sis 

Senior  Advisor 

Manager  Polar  Ops  Section 

Head,  Poiar  Coordination,  &  into  Section. 

Deputy  Office  Director. 

Inspector  General 

Counsel  to  the  mspector  General 
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Assistant  Inspector  General  for  Oversight. 

Dep  Inspector  Gen  &  Senior  Legal  Advisor. 

Asst  Inspector  General  lor  Audit. 

DlrpTforate  (of  Geosciences     

Executive  Officer. 

Senior  Scierx;e  Associate. 

Division  o<  Atmosphefic  Sciences „_ _ 

Head,  NCAR  Coordination  Staff. 

Section  Head,  Upper  Atmosptiere  Section. 

Head  Lower  Atmosphere  Section. 

Division  of  Earth  Sciences  „ ~ 

Section  Head,  Research  Grants  Sectioa 

Head  Major  Projects  Section. 

Division  of  Ocean  Sciences _ 

Section  Head  Ocean  Sciences  Research  Section. 

Directorate  (or  Enaineerng  .    „ „ 

Senior  Engineenng  Advisor. 

Drv'sion  o(  Erigineenng  Education  &  Centers  .              

Deputy  Division  Director  (Education). 

Senior  Staff  Associate. 

Div  of  D«»sian  and  Manulactijnna  Systems  _        „ 

Deputy  Drvision  Director, 

Division  of  Biologicai  arxj  Cntical  Systems 

Head  Hazard  Mitigation  Sectioa 

Div  of  Electrical  and  Comrr,untcatK)ns  Systems _ 

Deputy  DivTsion  Director. 

Division  of  irxJustnal  Innovation  Interlace 

Dep  Dir  Div  of  Industrial  Innovation  Interf. 

Hirfytorritfl  for  R'Olooirai  Sciences                  : 

Executive  Officer. 

Deputy  Asst  Director. 

Divisior  o1  Envtronmental  Biotogy  

Deputy  Division  Director. 

Dirpitoratp  for  MatheoTaticaJ  and  PfTvsical  Sciences       „ 

Executive  Officer. 

Senior  Staff  Associate 

Division  of  Physics  

Deputy  Division  Director. 

Division  ot  Astronomical  Sciences 

Dep  Dir,  Division  of  Astronomical  Sciences. 

Executive  Officer. 

Drvision  of  MattiematJcal  Sciences  _ 

Deputy  Division  Director. 

Division  of  Materials  Research  .     .> 

Deputy  Director. 

Head,  Special  Programs  In  Materials  Office. 

Senior  Staff  Scientist 

Division  of  Chemistry  „ _ 

Dep  Dir  Division  of  Chemistry. 

Directorate  for  Education  &  Human  Resources  

Deputy  Asst  Director. 

Senior  Staff  Associate. 

Senior  Staff  Associate. 

Division  0*  Human  Resource  Development 

Deputy  Director. 

Office  of  Systemic  Retorm  _ _ 

Deputy  Office  Head. 

Directorate  for  Social.  Beha.xxaJ  and  Ecorxxnic  Sciences  „ 

Exe  Officer  Social  Behavioral  Econ  Sciences. 

Senior  Staff  Assoaate. 

Division  of  Science  Resources  Studies                  .      _ 

Senior  Staff  for  Human  Res  Studies  &  Assess. 

Dtvision  of  InterriatsonaJ  Programs ._        

Deputy  Division  Director. 

Senior  Staff  Associate. 

Senior  Staff  Associate. 

Senior  Staff  Associate. 

Division  ol  Social,  Be^av^ora^  &  Economic  Research  

Deputy  Dr/ision  Director. 

Deputy  Director. 

Senior  Science  Assoaate. 

Senior  Staff  Associate. 

Organization  Atx^tShMJ  

Dep  Div  Dir  Div  of  Behavioral  &  Conitive  Sci. 

Directorate  for  Comouter  &  Irrto  Science  4  Enolneerina  

Executrve  Officer. 

Deputy  Asst  Dir. 

Div  of  Computer  and  Corrputation  Research „ 

Deputy  Division  Director. 

Div  o<  Intormation,  Robotics  &  trrtenigent  Systems  

Deputy  Division  Director. 

Division  of  Microelectronic  Ifttormation  Processing  Sys  _. 

Deputy  Drvision  Director. 

Div  ot  NetviorVing  &  Comm  Res  &  Intrastructure  ._ „ 

Deputy  Division  Director. 

Office  of  Budget,  Finance  and  Award  Management    

Director,  Ofc  of  Budget,  F&A  Management 

Dep  Dir,  Ofc  of  Budget,  F&A  Management 

Budget  Division  ..„ „ 

Director,  Budget  Division. 

Oiviiinn  of  Finfinrifll  Mqrmgornftn^  ,,,, 

Division  Director. 

Division  of  Grants  &  Agreements  .       

Director  Division  of  Grants  arxj  Contracts. 

Director,  Operations  and  Analysis. 

Division  Director. 

Division  of  Contracts,  Poficy  S  Oversight  „...    ^    

Division  Director. 

Office  of  Information  and  Resource  Management  „.„ 

Dep  Dir,  Ofc  of  Information  &  Resource  Mgmt 
Senior  Staff  Associate. 

Dir  Planning  &  Evaluation. 

Division  ol  informatKxi  Systems  __     _    

Dep  Dir,  Div  of  Information  Systems. 

Division  of  Human  Resource  Management  .   .   „      „....._...™... 

Div  Dir,  Div  of  Human  Resource  Management 
Dir,  Division  of  Administrative  Services. 

DivisKXi  of  Administratrve  Services _.    „_     _..._„..........._ 

National  Transportation  Safety  Board: 

Office  of  the  Managing  Director „ 

Dep  Managing  Dir  for  Mgmt  &  Policy. 

Ctiiet,  Tectmical  Advisor. 

Office  of  Administration _ 

Dir  Office  of  Administration. 
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Agency  organization 

Office  of  Aviation  Safety  

Office  of  Research  &  Engineering  

Office  of  Safety  Recommendations  

Office  of  Surface  Transportation  Safety  

Nuclear  Regulatory  Commission; 

Atomic  Safety  and  Licensing  Brd  Panel  

Office  of  ttie  Inspector  General 

Deputy  GC  for  Licensing  &  Regulation „ 

Dep  GC  for  Heanngs,  Enforcement  &  Administration , 

Assistant  GC  for  Heanngs  and  Enforcement  , 

Office  of  Commission  Appellate  Adjudication 

Division  of  Operatiorul  Assessment  

Division  of  Safety  Programs  

Office  of  Administratjon 

Office  of  Information  Resources  Management 

Office  of  the  Controller 

Cfs  of  Small  and  Disadv  Bus  Utilizatioa'Civii  Rights 

Program  Management,  Policy  Development  &  Analysis  Staff 

Assistant  Director  for  Region  I  Reactors  

Assistant  Director  for  Region  II  Reactors  

Assistant  Director  for  Region  III  Reactors  

Assistant  Director  for  Region  IV  and  V  Reactors  

Division  of  Operating  Reactor  Support 

Division  of  Engineenng  

Division  of  Systems  Safety  &  Analysis  .^ 

Division  of  Reactor  Inspection  &  License  Perfcrm.ance  , 

Division  of  Radiation  Safety  and  Safegua.''ds  

Division  of  Reactor  Controls  and  Human  Factors   


Career  reserved  positions 


Director  Ofc  o*  Aviation  Safety. 
Deputy  Director  Ofc  of  Aviation  Safety. 
Dir  Ofc  of  Resea''Ch  and  Erigineenng 
Deputy  Dir  Ofc  o'  Research  arx!  Engineenng. 
Director  Ofc  of  Safety  RecomnTerxdaSons 
Dir  Ofc  of  Surface  TranspotaSon  Safety. 
Deputy  Director 

Chairman  ASLBP. 

Deputy  Chief  Administrative  Judge  Executive. 

Dsst  Inspector  General  tor  Investigations. 

Asst  Inspector  General  tor  Audits 

Deputy  Assistant  GC/Legisiative  Counsel. 

Deputy  Assistant  GC  for  Administration. 

Deputy  Assistant  General  Counsel. 

Deputy  Assistant  General  Counsel. 

Deputy  Assistant  General  Counsel. 

Deputy  Assistant  General  Counsel. 

Dir  Ofc  of  Comm  Appellate  Adjudication 

Chief  Incident  Response  Branch 

Chf.  Diagnostic  Eval  &  Incident  Invest  Branch. 

Chf,  Reactor  Operations  Analysis  Branch. 

Chf.  Trends  &  Pattens  Analysis  Branch. 

Dir  Div  of  Contacts  &  P'ope^ti  Management 

Director,  D-v  of  Security. 

Dep  Dir'LSS  Admr,  Ofc  of  Info  Res  Mgmt. 

Dep  Chief  Financial  Officer/Controller. 

Deputy  Controlter, 

Dir  Division  of  Budget  and  Analysis. 

Dir  Division  of  Accounting  and  Finance. 

Special  Assistant  for  Internal  ControJs. 

Director. 

Dir,  Prog  Mgmt  Pol  Dev  &  Analysis  Staff 

Chief,  Ping,  Programs  &  Mgmt  Support  Branch. 

Chf.  Pol  Dev  &  Tech  Support  Branch. 

Project  Dir,  Protect  Directorate  t-1. 

Project  Director,  Project  Directorate  1-2. 

Project  Director,  Prefect  Directorate  1-3 

Project  Director.  Prt^ect  Directorate  1-4 

Pro)  Dir  Project  Directorate  II  1 . 

Proj  Dir  Project  Directorate  II  2. 

Proj  Dir  Project  Directorate  II  3. 

Project  Dir  Project  Directorate  11-4. 

Proj  Dir  Project  Directorate  III  1. 

Proj  Dir  Project  Directorate  III  2. 

Proj  Director  Prcject  Dfectorate  111  3. 

Proj  Dir  Project  Directorate  V. 

Proj  Dir.  Project  Directorate  IV-1. 

Project  Dir,  Proj  Directorate  IV-2. 

Chief,  Genenc  Communications  Branch. 

Chf.  Technical  Specification  Branch. 

Chief,  Events  Assessment  Branch. 

Project  Dir,  Standardizatjon  Proj  Directorate. 

Proj  Dir,  H-P  Reactor,  D&E  Proj  Directorate. 

Chief.  Matenals  &  Chemical  Engineering  Br. 

Chf,  Mechanical  Engineenr>g  Branch, 

Chief  Civil  Eng  &  Geoscierv:«s  Branch. 

Chief  Electncai  Engineenng  B-anch. 

Chf,  Plant  Systems  Branch 

Chf,  Reactor  Systems  B^a-nch. 

Chief  Pn3t)ablist)c  Safety  Assessment  Branch. 

Chief  Containment  Sys  &  Severe  Accident  Brch. 

Chf,  VerxJor  Inspection  Branch 

Ch'.  Special  Inspections  Branch. 

Chief  Emergency  Preparedess  Branch. 

Chf.  Safeguards  Branch 

Chf.  Radiation  Protection  Branch. 

Dep  Dir  Drv  of  Radiatxjn  Safety  &  Safeguards. 

Chf,  Human  Factors  Assessment  Branch 

Chf  Operator  Lxensing  Branch. 

Chf,  Instrui'TerTtatKKi  &  Control  Brancn 

Chf,  Pertorrrance  A  Ouairty  Evaluation  Branch. 
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Agency  organizatton 


Caieef  reserved  positions 


Associate  Dir  tof  AcNanced  Reactors  &  License  Renewal 
Division  cl  Fuel  Cycle  Safety  &  Safeguards  „ „ 


Oiv  o<  Industnal  &  Medical  Nuclear  Safety 


Division  of  High  Level  Waste  Management , 


Div  of  Low  Level  Waste  Management  &  Decommissiontng 


Ofc  of  Nuc  Regulatory  Research 
Division  of  Engineenng  


Division  of  Safety  Issue  Resofution 


Division  of  Regulatory  Appiications 


Division  of  Systems  Research 


Region  I 


Region  II 


Region  III _ , 


Region  IV 


Region  V 


Office  of  Govemmerrt  Etriics: 

Ofice  of  Govefirr^nt  EtTics  ... 

Ctfice  of  Manaqemeni  and  Budget: 
Office  of  ine  Dtrecfor  


Pro)  Dir  License  Renewal  &  Envirorwnental  Rev, 

Chief.  Domestic  Safeguards  Branch. 

Chf,  International  Safeguards  Branch. 

Chief,  Operations  Branch, 

Chief,  Regl  &  IntI  Safeguards  Branch. 

Chief,  Ennchment  Branch. 

Chief.  Licensing  Branch. 

Chief,  Operations  Branch. 

Chief.  Medical,  Acad  &  Com  Use  Sfty  Branch. 

Chief,  Storage  &  Transport  Systems  Branch. 

Chief  Source  Containment  &  Devices  Br. 

Chief,  Geology  &  Engmeenrg  Branch. 

Pro)  Dir,  Repository  L  &  Q  Assurance. 

Chief.  Hydrology  &  Systems  Perfofmance  Branch. 

Chief,  Fuel  Cycle  Safety  Brancrv 

Chief,  Low-Level  Waste  Management  Branch, 

Chief.  Uranium  Recovery  Branch. 

Chf,  Decommission  &  Regulatory  Issues  Br. 

Direc'or:  Fin  Mgt  Procurement  &  Admin  Staff. 

Chief,  Matenals  Engineenng  Brarich. 

Chief  Waste  Mariagement  Branch. 

Chief.  Electrical  and  Mechanical  Engineer  Brh. 

Chief,  Structural  and  Seismic  Engir>eenng  Brh. 

Chief,  Severe  Accident  Issues  Branch. 

Cfitef,  Engineeing  Issues  Branch. 

Chief  Reactor  and  Plant  Sfty  issues  Brarx;h. 

Chief  Regulation  Development  Branch. 

Chf,  Raoiation  Protection  &  Heaith  Ejects  Br. 

Chief,  Acfv  Reactors  and  Generic  Issues  Branch. 

Chief  Accident  Evaluation  Branch. 

Chf,  Probabilistic  Risk  Analysis  Branch. 

Chief,  Reactor  and  Plant  Systems  Branch 

Chief  Human  Factors  Branch. 

Deputy  Regional  Administrator. 

Dir,  Div  of  Radiation  Safety  &  Safeguards. 

Dep  D.r,  Div  of  Radiation  Safety  &  Safeguards. 

Director  Division  of  Reactor  Safety. 

Dep  Dir,  Div  of  Reactor  Safety. 

Director,  Division  of  Reactor  Proiects. 

Deputy  Director,  Division  of  Reactor  PfOjects. 

Deputy  Regional  Administrator  Region  II. 

Dir,  Div  of  Radiation  Safety  &  Safeguards. 

Dep  Dir,  Div  of  Radiation  Safety  &  Safeguards. 

Director.  Division  of  Reactor  Pio)ects. 

Deputy  Director,  Divts»on  of  Reactor  Projects. 

Director,  Division  of  Reactor  Safety. 

Dep  Dir,  Div  of  Reactor  Safety 

Dep  Regional  Administrator  Region  III. 

Director,  Division  of  Reactor  Safety. 

Dep  Dir,  Div  of  Reactor  Safety. 

Director,  Division  of  Reactor  Projects 

Deput-y  Director  Division  of  Reactor  Projects. 

Dir,  Div  of  Radiation  Safety  &  Safeguards. 

Dep  Dir,  Div  of  Radiation  Safety  &  Safeguards. 

Dep)uty  Regional  Administrator  Region  IV. 

Director  Uranium  Recovery  Fiekj  Office. 

Director  Div  of  Reactor  Projects. 

Deputy  Director,  Div  of  Reactor  Projects. 

Dir,  Div  of  Radiation  Safety  &  Safeguards 

Dif .  Division  of  Reactor  Safety. 

Dep  Dir,  Div  of  Radiation  Safety  &  Safeguards 

Deputy  Regional  Administrator  Region  V 

Dir  Du  of  Reactor  Safety  and  Projects. 

Dep  Dir  Dw  of  Reactor  SafJfy  arKi  Projects. 

Dir,  Dfv  of  Radiation  Safety  &  Safeguards. 

Deputy  Director. 

Deputy  General  Counsel. 

Assoc  Dir  for  Program  Develop  &  Compliance. 

Assistant  Director  for  Administratioa 
Deputy  Associate  Dir  for  Economic  Policy 
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Agency  organizaton 


Career  reserved  posiUorts 


Office  of  General  Counsel  „ „.. 

Legislative  Re'erence  Dtvistoo 

Office  of  Federal  Procuremem  Policy 

Office  of  Irrfomation  and  ReguteKxy  Affairs 


Associate  Director  for  Managerr>errt  „.. 


Budget  Review  Division 


Assoc  Dir  for  National  Security  and  International  Affs 
International  Affairs  Division  _. 


National  Security  Division 


Health  and  InccTTe  Maintenance  Drvision  .._ „ , 

LatX)r,  Veterans,  and  Educabon  Dfvtstoo  .__ 

Associate  Director  for  Economics  and  Government 

Transportation,  Commerce,  and  Justice  Division 

Housing.  Treasury  and  Finance  DMsion  

Assoc  Dir  for  Naturaf  Resources,  Energy,  and  Science 
Natural  Resources  Division 


Energy  and  Science  Divrston 


Office  of  Personnel  Management 


Assoc  Dir  tor  Legislative  Ret  &  Adm. 

Dep  Assistant  Director  for  Administration. 

Dep  Gen  Counsel 

Assoaate  General  Counsel  for  Budget. 

Asst  Dir  Legtslatrve  Refererx* 

Dep/AssfDir  for  Legisiatrve  Reference. 

Chief,  Ecorx)mics,  Scier>ce  &  Govt  Branch. 

Chief,  Resources-Deferrse-Intematjonai  BrancJ^ 

Assoc  Adnv  for  Procuremem  Law  &  Legislation 

Assoc  Administrator  tor  Management  Control. 

Chief  Intomahon  Polcy  Branch. 

Chief,  Human  Resources  and  Housing  Branch. 

Chief,  Commerce  and  Lands  Brarx;fv 

Chief  Statistical  Policy  Branch. 

Chief,  Natural  Resources  Brarx^h. 

Chf,  Info  Technotogy  Management  Branch 

Chief  Management  Iritegnty  Branch. 

Chief  Personnel  &  General  Services  Branch. 

Chief,  Credit  and  Cash  Management  Branch. 

Assistant  Director  for  General  Mginagemerrt. 

Deputy  Assistant  lor  General  Managerr^ent 

Branch  Chief.  Federal  Personr>el  Policy  Branch. 

Chief,  Federal  Services  Branch. 

Branch  Chief  MBO  Evaluation  &  Planning  Branch. 

Chief  Fin  Standards  of  Reporting  Brancrv 

Chief  Federal  Fmanaal  Systems  Brarch. 

Senior  Adviser 

Asst  Dir  lor  Budget  Review 

Dep  Assistant  Director  for  Budget  Review. 

Chief  Fiscal  Analysis  Brancri 

Dep  Chief  Fiscal  Analysis  Branch. 

Dep  Asst  Dir  for  BtOget  Review  &  Cor>cepts. 

Chief,  Resources  Systems  Brarch. 

Chief,  Central  Budget  Management  Staff. 

Deputy  Chief  Budget  Preparation  Branch. 

Deputy  Associate  Director  'or  Special  Studies. 

Dep  Assoc  Dtr  for  intematt  Affairs 

Chief,  State-USIA  Branch. 

Chief,  Economic  Affairs  BrarxJ\ 

Chief  Internatiorai  Securrty  Affairs  Branch. 

Dep  Assoc  Dir  for  National  Security. 

Chief,  Command,  Ctrl.  Comms,  &  iniellig  Branch. 

Chief,  Navy  Branch. 

Chief,  Force  Structure  &  investment  B'anch 

Chief,  Oper  4  Support  Brancrv 

Dep  Assoc  Dir  for  Hea^h  &  incor^ie  Mair-tenance. 

Chf,  Income  Maintenance  Branch. 

Cfnef  Health  A  Socta)  Services  Branch. 

Chief,  Labor  Branch. 

Chief,  Education  Branch 

Chf  Veteran  Affairs  Brarx;h. 

Dep  Assoc  Dtr  tof  Speoal  Studies 

Adviser  to  the  Assoc  Dir  to'  Economics  &  Gov. 

Dep  Assoc  Dir  tor  Transp  Commerce  4  Justice. 

Chief  Commerce  4  vfustice  Brancfv 

Chief  Transport  General  Senvices  Branch 

Deputy  Assoc  Dtr  for  Housing  Treasury  Foanoe 

Chief,  Treasury  Tiosl  Branch 

Chief,  Finanaal  Institutions  Branch. 

Chief,  Housing  Branch. 

Dep  Assoc  Dtr  for  Spec  Studies 

Dep  Assoaate  Dtr  (or  Natural  Resources. 

Chief,  Water  Resources  Branch. 

Chief,  Agnojftural  Brancft 

Chief,  Environment  Brarx;h. 

Chief  Intenor  Branch 

Asst  Division  Chief  NRD 

Dep  Assoc  Dir  (or  Energy  4  Science. 

Cfnef,  Nuclear  Energy  Branch 

Chief  Science  and  Space  Programs  Branch 

Chief  Non-Nuctear  Energy  Branch. 
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Agency  organizabon 


Office  of  the  Oiief  FlnaixiaJ  Officer 
Office  of  Inspector  General 


Office  of  Executive  and  Management  Policy 

Office  of  Information  Management  „„. 

Office  of  Actuanes _. 

Office  of  Insurance  Programs 

Office  of  Retirement  Programs  

Office  of  Personnel  Research  and  Oev 

Staffing  Service  Center  „ _. 

Office  of  Agency  Compliance  &  Evaluation  .. 

Office  of  Classification  _ 

Office  of  Federal  Investigations  „ 

Office  of  Wastvngton  Examining  Services 

Offce  of  Special  Counsel 

Headquarters,  Office  of  Special  Counsel  


Railroad  Retirement  Boan± 
Board  Staff  _ 


Secunties  and  Exchange  Commission; 

Office  of  the  Chief  Accountant  _ 

Office  of  AdministraL've  and  Personnel  Management 


Div  of  Corporation  Finance 


Selective  Service  System: 

Selective  Service  System  .... 

Small  Business  AdministratKXi: 
Office  of  the  Administrator  .... 
Ofc  of  the  Inspector  General 


Office  of  the  General  Counsel 

Office  of  Hearings  &  Appeals  . 
Office  of  Financial  Assistance  . 


Office  of  F*Tocurement  Assistance  

0«c  of  Minonty  Small  Business  &  Capital  Ownership  Dev 


Office  of  Information  Resources  management 

Office  of  Personnel  „ „ „... 

Office  of  the  Comptroller ..» 

Otf?ce  of  Program  Review _ 


Office  of  EEO  &  Comptiance 
Distnct  Directors  


Career  reserved  positions 


Chief  Financial  Officer. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Audits. 

Asst  Dir  for  Executive  &  Management  Policy. 

Executive  for  ADP  Operations. 

Director,  Office  of  Actuaries. 

Asst  Dir  for  Insurance  Programs. 

Asst  Dir  For  Retirement  Programs. 

Asst  Dir  for  Personnel  Research  &  Development 

Assistant  Director  for  Staffing  Automation. 

Asst  Dir  for  Agency  Compliance  &  Evaluation. 

Asst  Dir  for  Classification. 

Asst  Dir  for  Federal  Investigations. 

Asst  Dir  for  Wash  Examining  Sen/ices. 

Assoc  Spec  Counsel  (Investigation). 

Assoc  Special  Counsel  (Prosecution). 

Deputy  Associate  Spec  Counsel  for  Prooecution. 

Director  for  Mar^gement. 

Associate  Special  Counsel  for  Plan  &  Advice. 

Dir  of  Unemployment  &  Sickness  Insurance. 

Director  of  Data  Pnx^ssing. 

Director  of  Administrative  Services. 

Dir  of  Retirement  &  Survvor  Programs. 

Chief  Actuary. 

Director  of  Field  Sen/ice. 

Director  of  Administration  &  Operations. 

Deputy  General  Counsel. 

Asst  Inspector  General  for  Investigations. 

Chief  Financial  Officer. 

Assistant  Inspector  General  for  Audit. 

Director  of  Systems  Initiatives. 

Director  of  Taxation. 

General  Counsel. 

Dep  Chf  Accountant. 

Dep  Exec  Director. 

Assoc  Exe  Dir  Human  Resources  Mgnt. 

Associate  Executive  Director  (Finance). 

Associate  Executive  Director  (Administi'ation). 

Associate  Director  (Operations). 

Associate  Director  (Legal). 

Assoc  Dir  Information  Management 

Chief  Fin  Ofc  &  Assoc  Dep  Adm  for  Mgt  &  Adrn. 

Asst  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Counsel  to  the  Inspector  General, 

Deputy  Inspector  General. 

Associate  General  Counsel  for  General  Law 

Assoc  Gen  Counsel  Litigation. 

Asst  Administrator  for  Hearings  and  Appeals. 

Asst  Administrator  for  Financial  Assistance. 

Director  of  Portfolio  Management. 

Director  of  Prime  Contracts. 

Assoc  Admr  for  MSB-COD. 

Dep  Assoc  Admr  for  Pol  Coor.  Prog  C&E. 

Dep  Assoc  Admr  for  Programs  (MSB  &  COD). 

Asst  Admin  for  Infornnation  Resources. 

Director  of  Personnel. 

Deputy  Chief  Financial  Officer  &  Comptroller. 

Director  of  Program  Analysis  and  Review. 

Dep  Dir  of  Prog  Analysis  &  Quality  Assurance. 

Dep  Dir  of  Prog  Analysis  &  Quality  Assurance. 

Director  of  Program  Review. 

Deputy  Director  of  Program  Review. 

Deputy  Director  of  Program  Review. 

Dir  of  Equal  Employment  Opport  &  CompliarKe. 

Distnct  Director. 

Distnct  Director. 
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Agency  orgamzatcyi 


Departmerrt  of  State: 

Bureau  of  AdmrrustratKXi 

Bureau  of  EcortorrDc  &  Business  Affaire  ... 

Bureau  of  inteiiigertce  and  Research  

Office  of  the  Irtspectof  General ._ 


Bureau  of  Personrwl  „.„ 

International  Boundary  4  Water  Commission 
Department  of  Transportation: 

Office  of  Inspector  General 


Asst  Sec  fof  Public  Affairs  . 
Asst  Sec  fof  Administration 


Office  of  Acquisition  &  Grant  Management 


Assoc  Adm'r  for  Safety 


Associate  Admtnistratton  for  Pipeltne  Safety  

Ofc  of  Assoc  Admr  for  Mart^etmg  

Office  of  Associate  admirustrator  fof  Mantime  Aids 

Office  of  Accounting  „ 

Office  of  Airpot  Planning  &  Prograrrvrung  _ 


Assistant  Administrator  ior  CivU  Aviatjon  Securrty  . 
Office  of  Civil  Aviation  Security  Policy  &  Planning 
Office  of  Civtl  Aviaton  Security  Operations  


Office  of  Civil  Aviation  Security  Intelligeixe  

Office  Crvil  Aviation  Security  Program  Managemerrt  „... 
Asst  Admr  for  Policy,  Ranning  &  Interr^tKXial  aviation 
Associate  Administrator  foe  Air  Traffic  _ 


Req!0.".al  Air  Traffic  Divisions 


Air  Traffic  Rules  &  Procedures  Service  _ 

Office  of  Air  Traffic  System  Management 

Air  Traffic  Pla.ns  arxJ  Requirements  Service 

Office  of  Air  Traffc  System  Effectiveness  ... 
Office  of  Air  Traffc  Program  Management  .. 


Career  reserved  positions 


District  Director. 
Distnct  Director. 
Distnct  Director. 
Distnct  Director. 
Distnct  Director. 
Distnct  Director. 

Supervtsory  Structural  Engineer. 

Dir,  Office  of  East-West  Trade 

Dv  Ofc  of  intelligerKe  Resources. 

Assistant  ir^spectof  General  kx  Audrts. 

Asst  inspector  General  for  investigaoons. 

Counsel  to  the  Inspector  Genera). 

Dep  Asst  Inspector  General  k>i  Aud.ts. 

Dep  Asst  Inspector  Gen  for  irrvesbgations 

Asst  insp  Gen  tor  Poicy,  Ptog  and  Management. 

Dep  Asst  Inspector  Gen  (or  Inspections. 

Dep  Asst  Insp  Gen  for  Ofc  of  Secur  Oversight. 

Director,  Ofc  of  Civil  Ser-vce  Perscviel  Mgmt 

Supervisory  Civii  Engineer,  Operatioris. 

Asst  Irisp  GeneraJ  for  Auditing. 

Asst  1/G  for  Polcy,  Planning  arid  Resources. 

Asst  Inspector  General  (or  Investigatwns. 

Dir  Ofc  of  A&S  Transportation  Audits. 

Dir  Ofc  of  Manne  &  Department  Wide  Audits. 

Dep  Asst  Inspector  General  (o»  Audrting, 

Dtr  Ofc  of  InformatKjn  Technol  &  Fm  Audrls. 

Dept  Asst  Irttpector  GeneraJ  tor  hTvestigaflons. 

Deputy  Inspector  Genera). 

Asst  Ir^spector  General  tor  inspections  &  EvaL 

Dep  Asst  Inspector  Gen  tor  inspec&oris  &  EvaL 

Dtr  Office  of  Public  Informatioa 

Asst  Secy  for  Administration. 

Senior  Procurement  Advisor 

Director  Ofc  of  Acquisition  &  Grant  Mgnt 

Dep  Dtr  Ofc  of  Acquisition  &  Grant  Mgmt. 

Assoc  Admr  tor  Safety. 

Director.  Office  of  Safety  Ento'Tjernent 

Assoc  Admr  for  Pipeline  Safety, 

Associate  Admintstrator  for  Marketing. 

Assoaate  Adminrstrator  tor  Mantime  Aids. 

Dir  Office  of  Accounting. 

Dir  Office  of  Airport  Ptarviing  &  Program. 

Mgr  Grants-irvatd  Drvtsiorv 

Dep  Asst  Admr  kx  Civtl  Aviation  Secunfy 

Dir  Ofc  of  Crvil  Avn  Security  Pot  &  Ptanning. 

Dw  Ote  of  CM  Aviation  Securrty  Operations. 

Dep  Dir  Ofc  of  Civil  Aviation  Securtty  Ops. 

Dir  Olc  Civil  Aviation  Securrty  Irttefiigence. 

Dir  Ofc  of  Civil  Aviation  Securrry  P^og  Mgt. 

Director  Asia/ Pacific  Office. 

Assoc  AdmrHstrator  for  Air  Traffc 

Dep  Assoc  Admin  (or  Air  T'-affic. 

Mgr  Air  Traffc  Drvisioa 

Mgr  Air  Traffc  Division. 

Mgr  Air  Traffc  Drv. 

Manager,  Air  Traffc  Division. 

Mgr  Air  Traffc  Divisioa 

Mgr  Air  Traffc  Divistorv 

Manager,  Air  Trar*^c  Division. 

Manager,  Air  Tratfc  Drvisoa 

Manager,  Procedures  D'visioa 

Mgr  Airspace-Pules  4  AeronaotcaJ  inf  Drv. 

Dir  Air  Traffc  Rules  &  Procedures  Se'vice. 

Director,  Air  Traffc  System  Ma.^agement. 

Dir,  Air  Traffc  Plans  &  Bequiremertts  Serv. 

Manager  System  P!ar«  &  Programs  D-v. 

Manager  Automation  Software  OfvisicT. 

Manager  Advanced  Syst  &  Faalrties  D'v. 

Dir.  Ofc  of  Air  Traffc  Sysl  Effectrv'eness. 

Dir,  Ofc  of  Air  Traffc  Program  Management 
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Agency  organization 
Associate  Administrator  for  Aviation  Standards 
Office  of  Aviation  Mediane  

Office  of  AcckJent  investigation    

O^ice  of  Aviation  Systems  Startdards  

Operational  Support  Service 

Assoaate  Admr  for  Regulations  &  Certification 

Aircraft  Certficatioo  Sendee 


Career  reserved  positions 


Regional  Aircraft  Certification  Divisions 


Flight  Standards  Service 


Regional  FligW  Standards  Divisions 


Assoc  Administrator  for  Contracting  &  Quality  Assurance 


Program  Manager  tor  Advanced  Automation 


Program  Director  for  Automation  

Program  Director  for  Commumcations  

Program  Director  for  Navigation  &  Landing  Aids  

Program  Director  for  Surveillance 

Program  Director  tor  Weattier  &  Flight  Service  Systems 

Off  ce  AcquisrtKXi  Policy  &  Oversight   

Associate  Administrator  for  Aviation  Safety 


Federal  Higtway  Administration 
Assoc  Admr  for  Admin  , 


Ass<xiate  Adrriinistrator  for  Safety  &  System  App 

Office  oi  Highway  Safety   

Office  of  Motor  Camer  Standards „ 

Office  of  Motor  Camer  Safety  Field  Operations  .... 

Office  of  Environment  &  Planning 

Office  of  Right  of  Way __ „ 


Natl  Center  lor  Statist)cs  and  Analysis  _ , 

Assoc  Admr  for  Enforcement  „ 

Ofc  of  Defects  Investigation  _ , 

Ofc  of  Vehicie  Safety  Comp  

US  Coast  Guard  ...._ „ 

Department  of  Treasury: 

Deputy  Assistant  Secretary  (Int)  Monetary  Policy) 
Fiscal  Assistant  Secretary 


Finarcal  Management  Service 


Assoc  Administrator  lor  Aviation  Standards. 

Deputy  Assoc  Administrator  Aviation  Standards. 

Fed  Air  Surgeon. 

Deputy  Federal  Air  Surgeon. 

Mgr,  Medical  Specialties  Division. 

Director  Civil  Aeromed  Institute. 

Dir,  Office  of  Accident  Investigation. 

Dir,  Ofc  of  Aviation  Systems  Standards. 

Deputy  Director. 

Director  Operational  Support  Sen/ice. 

Assoc  Admr  for  Regulations  &  Certification. 

Dept  Assoc  Admr  for  Regul  &  Certification. 

Dir,  Aircraft  Certification  Service 

Deputy  Director  Aircraft  Certification  Servic. 

Asst  Dir,  Aircraft  Certificabon  Service. 

Manager.  Aircraft  Engineenng  Division. 

Manager,  Aircraft  Manufactunng  Division. 

Mgr  Transport  Airplane  Directorate. 

Mgr  Engine  &  Propeller  Directorate. 

Mgr  Small  Airplane  Directorate. 

Manager  Rotorcraft  Directorate 

Dir,  Flight  Standards  Service 

Dep  Dir,  Flight  Standards  Service. 

Mgr,  General  Aviation  and  Commercial  Div. 

Manager.  Air  Transjxirtation  Division. 

Manager  Aircraft  Maintenance  Division. 

Manager,  Flight  Standards  Natl  Field  Office. 

Manager,  Techntcal  Programs  Division. 

Mgr,  Flight  Standards  Div. 

Mgr,  Flight  Standards  Division. 

Mgr,  Flight  Standards  Dtv. 

Manager,  Flight  Standards  Division. 

Mgr,  Flight  Standards  Div 

Mgr,  Flight  Standards  Div. 

Mgr.  Flight  Standards  Division 

Mgr,  Flight  Standards  Div. 

Manager,  Flight  Standards  Division 

Mgr,  Contracts  Division. 

Associate  Administrator. 

Dep  Assoc  Admr  for  Acquisiton  Support. 

Program  Mgr  for  Advanced  Automation. 

Dep  Program  Mgr  for  Advanced  Automation. 

Dep  Prog  Mgr  for  Voice  S&C  System. 

Program  Director  for  Automatioa 

Program  Director  for  Communications. 

Program  Dir  (or  Navigation  &  Landing  Aids. 

Program  Director  for  Surveillance. 

Prog  Dir  for  Weather  &  Flight  Services  Syst 

Dir,  Ofc  of  Acquisition  Pol  &  Oversight. 

Assoc  Admin  for  Aviation  Safety. 

Dep  Assoc  Admin  for  Aviation  Safety. 

Executive  Director. 

Director  Office  of  Fiscal  Services. 

Director  Office  of  Contracts  and  Procurement 

Assoc  Admr  for  Safety  &  System  Applications 

Dir,  Office  of  Highway  Safety 

Dir,  Office  of  Motor  Camer  Standards 

Dir,  Ofc  of  Motor  Camer  S/F  Operations. 

Chief  Environmental  Operations  Division. 

Oir  Ofc  of  Right  of  Way. 

Chief,  Operations  Division 

Chf,  Accident  Investigation  Div. 

Assoc.  Administrator  for  Enforcement. 

Dir,  Ofc  of  Defects  Investigation. 

Dir,  Ofc  of  Vehicle  Safety  Compliance. 

Chief,  ProcuremerTt  Management  Division. 

Dir  Ofc  of  Foreign  Exchange  Operations 
Fiscal  Assistant  Secretary. 
Assistant  Fiscal  Assistant  Secretary. 
Commr  of  Financial  Management  Service. 
Dep  Com  Financial  Management  Service. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1  993— Continued 


Agency  organization 


Career  reserved  positkx^ 


Bureau  o(  the  Public  Detrt 


Assistant  Secretary  (Economic  Policy) 
0(c  of  the  Inspector  General  


Asnstant  Secreta'-y  (Taj<  Policy)  

Assistant  Secretary  (Management) 

Assistant  Secretary  (Enforcement)  

Bureau  of  Alcohol,  Totiacco.  and  Firearms 
Office  of  Law  Enforcement  


Field  Operations , 

OHice  of  Compliance  Operations 

Field  Operations 

Chief  Counsel 

US  Customs  Service 


Dir.  Regional  Financial  Center  (Chicago). 

Director,  Reg!  Fin  Ctr  (Philadelphia). 

Director.  Reg)  Fm  Ctr  (San  Francisco). 

Director,  Regl  Fin  Ctr  (Austin). 

Deputy  Director,  Operations  Group. 

Comptroller 

Director.  Systems  Services  Directorate 

Assistant  Commissioner,  Information  Systems. 

Assistant  Commissioner,  Federal  Finance. 

Director  Operations  G'-oup. 

Assistant  Commissioner,  Regional  Operations. 

Asst  Comr,  Management  (Chief  Fin  Ofr). 

Assistant  Commissioner,  Agency  Services. 

Dir,  Systems  Developn^nt  Directorate. 

Dir,  Fin  Information  Management  Directorate. 

Dir.  Technology  &  Information  Group. 

Director,  Working  Capital  Directorate. 

Assistant  Commissioner.  Financial  Information 

Dir,  Financial  Accounting  &  Syst  Directorate, 

Commissioner 

Dep  commr  of  the  Put)tic  Debt. 

Asst  Commissioner  (Savings  Bond  Operations). 

Ass!  Commr  (Financing). 

Asst  Commr  (Administration). 

Government  Securities  Act  Program  Director. 

Government  Securities  Policy  Advisor. 

Asst  Commr/Secuntles  4  Accounting  Services. 

Asst  Commissioner  (Automated  Info  Systems). 

Asst  Commissioner  (Public  Debt  Accounting). 

Asst  Oil  for  Economic  Forecasting. 

Sr  Economist. 

Dep  Asst  Insp  Gen  for  Audit  (Audit  Prog  Serv), 

Dep  Asst  Inspector  Gen  tor  Audit  (Audit  Ops). 

Aig  (or  Policy,  Planning  &  Resources. 

Asst  Insp  Gen  for  Oversight  &  Quality  Assur. 

Asst  inspector  General  fw  Audrt. 

Asst  Inspector  General  (or  investigations. 

Dir  (Economic  Mod  &  Computer  Applications). 

Dir,  Management  Programs  Directorate. 

Director.  Office  of  Procurement 

Dir  Fin  Cnmes  Enforcement  Network. 

Dep  Dir,  Financial  Cnmes  Enforcement  Network. 

Director.  Office  of  Asset  Forfeiture  Policy. 

Director.  Office  of  Law  Enforcement. 

Assistant  Director  Internal  Affairs 

Asst  Dir.  Congressional  and  Media  Affairs. 

Director.  Laboratory  Services. 

Dep  Dir'Assoc  Dir  (Law  Enforcement). 

Chief.  Spec  Operations  Division. 

Chief,  Planning  A  Analysts  Staff. 

Chief.  Intelligence  Division. 

Chief.  Explosives  Division. 

DepL.'ty  Assoc  Dir  (Law  Enforcement). 

Chief,  FTearms  Division. 

Special  Agent  in  Charge  (NY  District  Office). 

Special  Agent  in  Charge  (LA  Distnct  Office). 

Special  Agent  in  Charge  (Miami  Distncl  Ofc). 

Spec  Agent  in  Charge  (Washington  Dist  Office). 

Spec  Agent  m  Charge  (Detroit  Dist  Office). 

Dep  Dir  Assoc  Dir  (Compliance  Operations). 

Dep  Associate  Dir  (Compliance  Operations). 

Chief,  Revenue  Programs  Division. 

Chief,  irvlustry  Compliance  Division. 

Regional  Drectof  (North  Atlantic  Region). 

Assistant  Chief  Counsel  (Chicago). 

Ass  stant  Chief  Counsel  (fMew  York). 

S'.a*f  Assistant  to  the  Chief  Counsel. 

Asst  Commissioner  (or  Internal  Affairs. 

Deputy  Asst  Comr  (International  Aflairs) 

Asst  Commissioner  (Ofc  of  Info  Mgmt). 

Spec  Asst  to  the  Comm  for  International  Atirs. 

Asst  Commr  (Inspection  &  control). 
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Agency  organriaDon 


CWice  of  Enftxcerneot  , 


FieW  OperatKXW 


Office  o<  CoTwnerciaJ  Ooe^ations 


Regional  CoovrHSSHDoers 


Onef  Counsel 


US  Secret  Sef-vice 


Career  resefved  pos(t)ons 


CorrptTollef. 

Deputy  Asst  Commr  (Inspection  &  ControO 

Deputy  Assistant  Comnisswner  (Management). 

D«rectof,  Otc  of  Automated  Systems  Operations. 

Du  Budget  and  Planning. 

Exec  Dir  the  Intefdiction  Committee. 

Assistant  Commissjonef,  Otf)ce  of  Management. 

Senior  Adv  for  Auto  Comm  Sys  Setect  Pro)ects. 

Dep  Assoc  Comr  for  Organf  Effectiveness 

Dir  Ofc  of  Human  Resources 

Director,  (Dfc  of  Automated  Commercia)  Systems. 

Deputy  Assistant  Commissioner  (Enforcement). 

Dir.  Office  of  Investigative  Programs. 

Dir,  Office  of  Enforcement  Support. 

Dir  Ofc  of  Domestic  Operations. 

Director  Ofc  of  Foreign  Operations. 

Dep  Asst  Comr,  Ofc  of  A&M  Interdiction. 

Special  Agent  in  Ctia^.  Miami. 

Special  Agent  in  Charge — New  YorV. 

Special  Agent  in  Charge. 

Special  Agerrt  in  Charge  (New  Orlear^). 

Speaal  Agent  In  Charge. 

Speaal  Agent  In  Ctiarge  (Houston). 

Special  Agent-in-Charge  (San  Diego). 

Special  Agerrt  in  Charge  (NewarV). 

Special  AgentHn-Charge  (Chicago). 

Deputy  Asst  Comm  Ofc  of  Regul  &  Rulings. 

Dir,  Irrterr^tional  Trade  Compliance  Division. 

Dir  Ofc  of  Regulatory  Audit. 

Dir,  Office  of  Technical  Services. 

Dep  Asst  Comm  (Ofc  of  Trade  Operations) 

Dep  Asst  Commissioner  Commercial  Operations. 

Dep  Dir.  Ofc  of  Regulatory  Audit. 

Dir,  Commercial  Rulings  Division. 

Regl  (Dommr  Reg  2  NY. 

Reg  Commr,  Reg  1 .  Boston 

Assi  Regn  Commr  Operations  Reg  II  New  York 

Regl  Commr,  Reg  <,  Miami. 

Reg  Commr,  Reg  V.  f^Jew  Orleans. 

Regional  Commissioner,  Chicago 

Asst  Regional  Commr  (OperatK>ns) 

Asst  Regl  Commr  (Operations). 

Asst  Regl  Commr  (Operatons). 

Asst  Regl  Commr  (Operations) 

Asst  Regional  Commr  (Operations). 

Distnct  Director,  Miami. 

Distnct  Director,  Laredo. 

Area  Dir,  Newark. 

Area  Director,  JFK  Airport. 

Area  Director,  New  York  Seaport. 

Regional  Commissioner. 

Distnct  Director,  Los  Angeles. 

Regional  Dir  of  Internal  Affairs. 

Asst  Chief  Counsel  (Customs  Court  Lrtigat). 

Miami  Regl  Counsel. 

Chicago  Regl  Counsel. 

New  York  Regl  Counsel. 

Assoaate  Chief  Counsel  Enforcement. 

Assoc  Chief  Counsel  (Trade  Tanff  &  Leg) 

Regional  Counsel  (Southwest  Region). 

Regional  Counsel  (Paafic  Region). 

Director  of  the  Secret  Service 

Deputy  Director  U.S.  Secret  Service. 

Assistant  Director,  Admmtstration. 

Assistant  Director  fnspection. 

Assistant  Director — Training. 

Asst  Director — Govt  Liaison  and  Public  Aft. 

Dep  Asst  Oir  (Spec  Agent  Tmg).  Ofc  of  Tmg. 

Director  US  Seaet  Service. 

DAD — Administration. 

DAD  (Uniformed  Forces,  F&E  Dev),  Ofc  Tn^. 

Speaal  Asst  to  the  Director. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1  993— Continued 


Agency  organization 


Office  o(  Protective  Operations 


Office  of  Protective  Research 


Office  of  Investigations 
Field  Operations 


US  Mint 


Internal  Revenue  Service 


Chief  Financial  Officer 


Career  resented  positions 


Deputy  Asst  Director  Office  of  Inspection. 

Asst  Dir  (Protective  Operations). 

Dep  Asst  Dir  (Protective  Operations). 

Spec  Agent  in  Charge-Presidential  Protective. 

Spec  Agent  in  Charge-VP  Protect  Div. 

DASIC  Presidental  Protective  Division. 

Spec  Agent  in  Charge  Dignitary  Protective  Div. 

Deputy  Special  Agent  in  Change  Pres  Prot  Div. 

Deputy  Special  Agent  in  Charge — VP  Prot  Div. 

Asst  Dir  i  Protective  Research). 

Dep.  Asst.  Dir.  (Protective  Research). 

Spec  Agent  in  Charge-Tech  Sec  Div. 

Spec  Agent  in  Charge-Intelligence  Div. 

Dep  Spec  Agent  in  Charge,  Intelligence  Div. 

Chf,  Info  Resources  Management  Division. 

Asst  Director,  Investigations. 

Dep  Asst  Dir — Investigations  (Hdqrtrs  Ops). 

Special  Agent  in  Charge,  New  YorV  Office. 

Special  Agent  in  Charge,  Chicago. 

Special  Agent  in  Charge,  Los  Angeles  Office, 

Spec  Agent  in  Charge-Washington  Field  Office. 

Spec  Agent  in  Charge-Philadelphia  Field  Otfic. 

Deputy  Special  Agent  in  Charge.  New  York. 

Spc  Agent  m  Charge  San  Francisco  Office. 

Special  Agent  in  Charge,  Detroit. 

Special  Agent  in  Charge,  Dallas  Field  Office. 

Dep  Spec  Agent  in  Charge.  Washington  Fid  Ofc. 

Special  Agent  in  Charge — Houston  Field  Ofc. 

Spec  Agent  m  Charge — Miami  Field  Office. 

Special  Agent  in  Charge — Boston  Field  Office. 

Spec  Agent  in  Charge — Atlanta  Field  Office. 

Assoc  Director.  Chief  Operating  Officer. 

Dep  Assoc  Dir  for  Finance  &  Dep  Chief  Fin  Ofc. 

Assoc  Dir  of  Pol  &  Management. 

Ass4>ciate  Director  'or  Marketing. 

Regl  Dir  of  Appeals-Central  Region. 

Reg  Dir  of  Appeals.  MiO-Atiantic  Region. 

Reg  Dir  of  Appeals-Southwest  Reg. 

Regional  Dir  o*  Appeals  North  Atlantic  Region. 

Regional  Difector  of  Appeals-Western  Regioa 

Asst  to  the  Conr-issioner  (Equal  Opportunity). 

Ch'el  Appeals  Office  New  York  City. 

Deputy  Cornmissioner. 

Regional  Director  of  Appeals. 

Taxpayer  Ombudsman. 

Asst  to  the  Commissioner  (Legis  Affairs). 

Chief,  Appeals  Office,  Long  Isla.nd. 

Regional  Director  of  Appeals. 

National  Director  of  Appeals. 

Depijty  National  Dir  of  Appeals. 

Asst  to  tne  Commissioner  (Quality). 

Asst  to  the  Senior  Dep  Commissioner. 

Chief  Financial  Officer. 

Dir  Financial  Management  Division. 

Director,  Budget  Division. 

Deputy  Assistant  Commissioner  (Procurement). 

Accounts  Receivat)ie  Executive  Officer 

Dir  Training  &  Development  Division. 

Dir,  Facilities  &  info  Mgmt  Support  Division. 

Director,  Research  Division. 

Director,  Support  &  Services  Division. 

Spec  Asst  to  Dep  Comr  (P&R)/Chf  Fin  Officer. 

Project  Dir,  Diagnostic  Serv  Center  Proj  Ofc. 

A.C  (Planning  &  Research). 

Director,  Planning  Division. 

Dir.  Support  &  Services  Division. 

Dep  Asst  Commissioner  (Ranning  &  Research). 

Director,  Human  Resources  Division. 

Asst  Commissioner  (Finance)/Controller. 

Dep  Asst  Commissioner  (Human  Res  &  Support). 

Dir  Accounting  Standards  4  Systems  Division. 

Assistant  Commissioner  (Human  Res  &  Support). 
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Age<x:y  organization 


Chief  Opefiitxjns  Officer  ...- 


North  Atlarrtic  Regjon  


MicJ-Auantic  Region  


Carew  reserved  positions 


Southeast  RegK>n 


Asst  Conr  (Procurement) 

Asst  Comr  (Empioyee  P&E  OrgaTizations). 

Dir,  Tax  Forms  &  P'jbucations  Div, 

Specal  Asst  for  E^e.-^t  Oi-ga^i^^aticn  Matters. 

Assistant  Commissioner  (Taxpayer  Servicesl 

Program  Mar-ager  (Tax  Systems  Mo.3err.i2atior,). 

Assistant  Commissioner  (Exa:":nation). 

Asst  Com.Tir  (Cnminal  Investgatic.":) 

Dir  Exempt  OrgamzaliOTiS  Technica'  C'vsion. 

D/Empioyee  Plans  Tech  &  Aotijanal  Diviskxi. 

Director,  Stat!St>cs  of  income  Civsion. 

Deooty  Assistant  Commissioner  (Examination). 

Dec  Ass;  Commr  (Cn.minal  Investioation). 

Director.  Iripcit  Processing  DwTSion 

Director.  Otc  of  rieid  Ooeranons. 

Assl'Dir  Employee  Plans  Techn  &  A'Dtjnad  Or^. 

Operations  Oep  Asst  Comr  (Returns  Processi'^g) 

Di'-ector,  Coordinated  Exami^at-on  Prog'am. 

Assistant  Dir,  Taxpayer  Se-^/ice  Division. 

O'A  Comr  (Employee  Plans  &  Exempt  0-gs). 

Director,  Case  Processing  Divis'on. 

Compliance  2000  Executive 

Business  Integration  DAG  (Rerjms  Processing). 

Chief  Operations  Officer 

Asst  Com,.rTHSSioner  (Returns  FVocessmg). 

Dir  Taxpayer  Senvice  Division 

Dep  Asst  Commr  (Collection). 

Assistant  Commissioner  (Collection). 

Assistant  CofTVTwssioner  (Inter-atio-nal). 

Dir  information  Repding  Prograrn. 

Dep  Asst  Comr  (Taxpayer  Se-vices), 

Deputy  Asst  Comm'ssioner  (International). 

Director,  Fed  State  Relations  Division. 

Peo  Commr. 

Asst  Peg  Com,mr  (Exam)  North  Atlantic  Reg. 

ARC  (Cnrnr-iai  Investigation). 

ARC  (Resources  Mgmt). 

ARC  (Collection)  North  Atlantic  Region. 

Assistant  Regional  Commiss.oner  (Data  Proc). 

.Sen/ice  Center  Director,  Andover,  Mass. 

Sj-«c  Ctr  Dir,  Brookl-iaven 

District  Dir.  Manhanan, 

District  Dir,  Brooklyn. 

Distnct  Dir,  Boston. 

Distnct  Dir,  Albany, 

Dtst  Dir  (Hartford). 

Distnct  Dir,  Buffalo. 

Asst  Dis;  Dir,  Brookt/n. 

Assistant  Distnct  Di-octor  Manh,attan. 

Asst  Distnct  Dir,  Boston. 

DiStnct  Director.  Providence. 

Dist  Dir,  Augusta. 

Distnct  Director,  PortsnxxJth. 

Distnd  Director,  Burlington. 

Asst  Service  Center  Director,  Andover 

Reg  Commissioner 

ARC  (Examination)  Mid-Atiantic. 

ARC  (Cnrntnal  InvestigaUon)  Mid  Atlantic  Reg. 

Asst  Reg  Commr  (Collection) 

Assistant  Regiorial  Commissioner  (Data  Proc). 

Ser»Tce  Center  Dir,  Philadelphia. 

District  Dir,  Newark. 

Distnd  Dir,  Pittstxjrgh, 

District  Director,  Richnxxxj  Distnct. 

Asst  Distnct  Dir,  Philadelphia. 

Asst  Distnct  Director  (Newark). 

Assistant  Distnct  Director— Battinnore,  Md. 

Distnct  Director,  Wilmington 

Distnct  Dir,  Baltimore 

Distnct  Director 

Assist  Regl  Commissioner  (Resources  Mgmt). 

Reg  Commr 
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PosiTtONS  That  Were  Career  Reserved  During  Calendar  Year  1993 — Continued 


Agency  organizatkxi 


Central  Regton 


MicJwest  Region 


Southwest  Region 


Careef  reserved  posrttons 


ABC  {Examtnat>ons  Soutt>easi  Region. 

Asst  Reg  GcnrntssKXier  C'lrrsnai  tnvest>gat)on. 

Asst  Regl  C^ommr  .^esoo'-ces  MaiaQer^>entl 

Asst  Reg  !Col>ectKX-ii  SE  Peg  Atlanta 

Asststant  Regional  Commt&s»ooe/  iDa'^  f>-cxV 

Servtce  Cef^ier  Director  K^e'^x)^''^ 

Srvc  Ctr  Dir.  Atlanta 

Distnct  Dir,  Jacxso^;iie 

Distnc!  Dif.  Atlanta 

Drstnci  Director  GreenstXiro. 

Drstnct  Dir,  Nasn-vaite 

Distnct  D«rector  Birr^ingham. 

Distncl  Dir,  ^*ew  Oneans 

Distnct  Dtrector,  Coiumt>ia- 

Distnci  Director,  Little  Roct>  District 

Dirtncl  Director,  jacoson.  Miss. 

Asst  DiStrx;!  Director,  jacKsorrville. 

Assistant  Distnct  Director,  Atlanta. 

Assistant  Distnct  Director 

Distncl  Director 

Regional  Comrnr,  Ce'^trai 

ARC  (Exammat)0-^i  Central  Region. 

Asst  Regl  Comr  (Cnr^rvai  investtgation). 

Asst  Peg  Comm  (Resource  Management). 

Assistant  Regxyvil  C-or^rrHsstonet  (Collectton). 

Asst  Regl  Comr^issioner  (Data  Processing). 

Dtr  Service  Ctr  Cmcirina*; 

DtstTKJ  Dtr  (CJeveiancTi 

Distnct  Director  DetrorL 

DistrKn  Director  (Pa^erstxjrg). 

District  Director,  Indianapolis 

District  Director   Louisviiie 

Distnct  Dir,  Cinannati 

As&stant  District  Director  Detroit 

Asst  Service  Center  Director 

Regional  Con-imf,  Micfwps!  R^onjf^, 

Asst  Reg  Commr  iResojrces  Mg'^ti 

ARC  (Cnrmna)  investiqatio'- ;  Micrwest  ''egion. 

Assistant  Regiorai  Co"-irTiissK>ner  ,Data  Proc). 

ARC  (Examinatiori    M^cVest  Region 

ARC  (Col'ecDon)  MKjwest  Region 

SRVC  Ctr  Dir,  Kansas  C^r^. 

Disfict  Dir,  Chicago 

District  Director  St  Louis. 

District  Dir,  St  Paul- 
District  Dir,  Oma,na 

DtStncJ  Dir,  SpnngfieiG- 

Distnct  Dir,  Mifwaunep 

Asst  District  Dir   Cnicaqo. 

District  Director    Fargo 

District  Director.  A&e'deen. 

Distnct  Director,  Helena. 

District  Director 

Asststant  Sefvice  Center  Director. 

Regior^ai  Comn-iissioner 

Asst  Regl  Conmf  iExarnination). 

ARC  (Cnminal  ir>vestigat)on)  SW  Region. 

ARC  (Resources  Mgnt) 

Assistant  RegK>na!  Commissioner  (Collection). 

Assistant  Regtonai  ConvnlSS^or^er  (Data  PfOC). 

Service  Center  Dir,  C^goen. 

Service  Center  Di'ecto'   Austin. 

Distnct  Dir,  Austin. 

Distnct  Director.  Danas 

Distnct  Director,  vVichita 

District  Director,  Oklanoma  City. 

District  Dir,  Pnoenix 

Distnct  Dir.  Denver 

Assistant  Distnct  Director  Dallas 

District  Director,  AibjQiie'que. 

Distnct  Director.  Crieve'Toe. 

Distnct  Director.  San  ^aKe  Crty. 
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Agency  organizatjon 

Career  reserved  posrtiorra 

Compliance  Center  Director. 

Assistant  District  Director,  Houston. 

Distnct  Director.  Houston. 

Reg  Commr 

ARC  (Cnnitr^  Investigation) 

WcSlt?!''  "tryiuii    .«....-.«..———.- ««,..—..« 

Assistant  Regional  Commiss«3ner  (Data  Proc). 

1 

Asst  Regional  Commisstoner  (Examiration). 

Asst  Regl  Commr  (Collection). 

Asst  Regl  Commr/(Resources  Management) 

Service  Center  Director,  Fresno. 

Distnct  Dir,  Los  Angeles. 

Distnct  Dir,  San  Francisco. 

Distnct  Director  Portland  Distnct. 

Distnct  Dir,  Seattle. 

Asst  Distnct  Dir,  Los  Angeles 

• 

Asst  Dist  Dir  San  Francisco 

Distnct  Director,  Honolulu. 

Distnct  Director.  Anchorage. 

Distnct  Director,  Boise 

District  Director,  (Sacramento). 

Distnct  Director,  (i  as  Vegas). 

Distnct  Director,  San  Jose. 

Assistant  District  Director,  Laguna  Niguel. 

Asst  Sen*Tce  Center  Director. 

District  Director,  Laguna  Niguel. 

Assistant  Distnct  Director 

CMief  Information  Officer  _ - - 

Dir  Martinslxirg  Computing  Center 

Dir,  IRS  Data  Center  Detroit. 

D-rector,  Systems  Design  Division 

Director  Systems  Acquisition  Division. 

Dir  Input  Systems  Division. 

Dep  Asst  Comm.issioner  (Info  Systems  Mgmt). 

Dir  Protect  Mgnt  Division. 

^ 

Dir  Systems  Management  &  Oper  Services  Div. 
Asst  Commissioner  (Information  Systems  Dev). 
Privacy  Advocate. 
Dir  Case  Systems  Division- 
Director.  Systems  Integration  Division. 
Dep  Asst  Chf  Info  Officer  Info  System  Dev. 
Asst  Dir  Detroit  Computing  Ctr, 
Dir  Telecommunications  Division. 
Director.  Quality  Assurance  Division. 
Ctiief  Information  Office' 
D'rector,  Corporate  Systems  Division. 
Asst  Commissioner  (information  Systems  Mgmt). 

Chiet  inspector  - - 

Chief  Inspector 

Dep  Chief  Inspector. 

Assistant  Chief  Inspector  (int  Audit). 

Assistant  Director  Internal  Audit  Division. 
Asst  Chief  Inspector  (Internal  Security). 
Asst  Dir,  Internal  Security  Division. 
Regional  Inspector,  Midwest  Reg 
Regional  Inspector,  North  Atlantic. 
Regional  Inspector  Western  Region. 

-r 

Regional  Inspector,  Southwest  Reg 
Regional  Inspector,  Mict-Atlantic  Reg 

Regional  Inspector,  Central. 
Regional  Inspector  Southeast. 

wru6^  Coons©i                  —.•.... „,.„««....—- «- 

Asst  Chief  Counsel  (General  Litigation). 

Asst  Chief  Counsel  (Cnminal  Tax). 

Asst  Chief  Counsel  (General  Legal  Services). 

Asst  Chief  Counsel  (Disclosure  Litigation) . 

Assistant  Chief  Counsel  (International) 

Assistant  Chief  Counsel  (Corporate). 

Dep  Asst  Chf  Coun  (Income  Tax  &  Accounting). 

Dep  Asst  Chf  Coun  (Passthroughs/Spec  Indust) 

Asst  to  ttie  Assoc  Chf  Coun  (Fin  &  Mgmt) 

Asst  Chief  Counsel  (Field  Service) 

Asst  Chf  Coun  (Passthroughs/Spec  Industnes) 

Deputy  Asst  Chief  Counsel  (Corporate). 

Dep  Assoc  Chief  Counsel  (Fin  &  Management). 

1  Special  Appellate  Counsel. 
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PosmoNS  That  Were  Career  Reserved  During  Calenjoar  Year  1993— Continued 


Agency  organization 


Careef  reserved  positions 


Regioaal  Courisete  


US  Arrrts  Coriroi  and  Disarmament  Agercy: 
Venfication  and  Imptementatwn  Bureau  , 

Ofc  ot  Artmtntstraoon _ , 

Strategic  and  Nuctear  Aftatrs  Bureau  ...., 

Theatre  Affairs  DrvtsKvi  „ 

Strategic  Atiairs  D^'ision  

Non-proliferation  Policy  Bureau 


Muitttateral  Affairs  Bureau  

United  States  information  Agericy: 
Ofc  of  the  Director 


Bureau  of  Manager'Teni 


Bureau  of  Broadcasting  

01c  of  tt>e  Gen  Counsel  

US  tnterr^ational  Trade  Commission: 
Office  of  Irxluslnes  


Dep  Asst  Ch»ef  Counse*  (^^leid  Se-vxre) 
Dep  Ass?  Chief  Coun  iTrna,Taal  ms!  &  Prod). 
Dep  Assoc  Ch(  Coun  lEnforcerTe'^  Ltigatwn). 
Dep  Assoc  Chief  Counsel  intematiooai 
Asst  Chi  Coun  I  Fin  lnstitut)or>s  4  P'OOuctsi 
Dep  Asst  Chtef  Coun  i  income  "^a>  &  Accounting). 
Dep  Assoc  Ch^f  Counsel  (EBEOi 
Dep  Asst  Chf  Coctn  iirK;ome  Ta«  &  Accounting). 
Asst  Chief  Counsel  ;!rxx)me  Tax  &  Accounting), 
Assoc  Chtef  Counsel  (Enforcement  Utigation), 
Assoc  Chief  Counsel  Emo  Bene'rts  Exempt  Org. 
Speciai  Counsel  iLanpe  Case). 
Special  L.tigation  Cou.nsei 
Deputy  Chief  Counsel 

Dep  Assoc  Chtei  Counsef  (Domestic)  (Techncaf). 
Associate  Chief  Counsel   'rriernatKDnaj 
Assoc  Chf  Counse'  iPn-iance  &  Management). 
Dep  Assoc  C^lef  Cou-^  iDo^es'.c!  (Fieid  Serv). 
Assoc  Chtef  Counsel  (Domeshci 
Regl  Counsel.  Ce'n'ai  Reg 
Regional  Counsel.  Mtd-AOainc  f^egton. 
Pegi  Counsel  Micfwest  Reg»on. 
Regl  Counsel.  ^Jorth  Atlantic  Re-ptoa 
Dep  Regl  Coun  (Tax  Litvgatl  N  AttantJc  Reg. 
Deputy  Regioriai  Counsel  (General  Litigation). 
Regional  Counsel  SE  Region. 
Regl  Counsel  Southwest  Region. 
Regional  Counsel 
District  Cour^ei  Bosto-. 
Dtstrid  Counsel  Los  Angeles. 
District  Counsel  Cinonnati. 
District  Counsel.  Pniiaoetphia. 
District  Counsel,  ^ewa'y. 
Distrx:;  Counsel,  Chca^x) 
Distnct  Counsel.  ManTiarian. 
Dist'ict  Cour>sei,  Dallas. 
Drstnct  Counsel.  San  Francisco. 
Dep  Regional  Counsel  fan  LitigatJon). 
Dep  Regional  Counsel  (Tax  Litigation). 
District  Counsel 
Dsstncl  Counsel 

Deputy  Regional  Counsel  (Tax  Litigation). 
Dls^lc1  Cou.ns^l,  Washington.  DC- 
Deputy  Regional  Cour^ei  (Tax  Litigation). 
Distncl  Counsel,  B'o^^vn,  New  ^orK. 
District  Counsel.  Houston  Texas. 
Distnct  Counsel,  Denver. 

Chief,  verification  Dvision. 

Director  of  Administration 

Ctwef.  Defense  &  Spar-e  Dv;s'on. 

Ch'ef,  Theater  Affairs  D»vtsion-A956. 

Chief.  Strategic  Affairs  Division  A-977. 

Chief  Scientist, 

Chf,  Def  Programs  &  Analysis  Division, 

Chf,  International  Nuaear  Affairs  DrvisiorR,. 

Chief  Sci  &  Tectmoiijgical  Drvision. 

Assistant  Inspector  General  for  Audrts. 
Assistam  Inspector  General  tor  inspections. 
Director  Office  of  Personnel, 
Director,  Office  of  tt>e  Comptroller. 

Dir  Off  SecunTv. 

Dir  C'fC  of  CorrtractS. 

Director,  Office  oi  Te^chnoiogy. 

Dir  Engineenng  and  Technical  Operations. 

Deputy  of  Systems  Engirieenng. 

Deputy  for  Projects  Managemerrt. 

DepL'ty  'or  Operations 

Deputy  General  Counsel 

Dir  Ofc  of  Industries. 


12100  Federal  Register  /  Vol.  59,  No.  50  /  Tuesday,  March  15.  1994  /  Notices 


POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1 993— -Continued 


Agency  organization 


Office  of  Investigafions 

Department  of  Veterans  Affairs: 
Office  of  the  Inspector  General 


Boa'd  of  Veterans'  Apoeals  _ „ 

Office  of  Fina.Tc-^i  Management  

OfTjce  of  Information  Resources  Management  , 

Office  of  Human  Resources  Management  , 

Ofc  of  the  Asst  Secretary  for  Acauisition  and  Facilities 
Office  of  Acquisrt)on  and  Mafe^ei  Ma.nagement , 


Office  of  Secunty  and  Law  Enforcement 
Vete'-ans  Benefits  Admimstratjon  


Veterans  Health  Admmistranon 


Career  reserved  posrtiorw 


Dir,  Ofc  of  Investigations. 

Dep  Inspector  General. 

Assistant  Inspector  General  for  audibng 

Asst  Inspector  General  tor  Investigations. 

Asst  Insp  Gen  for  Policy,  Plan  &  Resources. 

Dep  Asst  Inspector  QeneraJ  for  Investigations. 

Gocinselor  to  the  Inspector  General. 

Asst  Inspector  General  for  Healtrcare  Inspect 

Director  for  National  Audits. 

Dep  Asst  Inspector  General  for  Auditng. 

Vice  Chairman. 

Deputy  Vice  Chairman. 

Deputy  Vice  Chairmart 

Dir.  VA  Automation  Ctr,  Austin,  TX. 

Dep  Asst  Secy  for  Financial  Management. 

Assoc  Dep  Asst  Secy  for  Financiai  Operations. 

Assoc  Dep  Asst  Secy  for  ADP  Systems. 

Assoc  Dep  Asst  Secy  tor  Telecommunications 

Assoc  Das  for  Info  Res  Plans  &  Technology 

Assoc  Dep  Asst  Secy  for  Human  Res  Management. 

Assoc  Dep  Asst  Secy  for  Human  Res  Management. 

Dir  Canteen  Service. 

Dep  Asst  Sec  for  Acquisition  &  Matenel  Mgmt. 

Assoc  Dep  Assistant  Secy  for  Acquisitions. 

Asscciate  Dep  Asst  Secy  for  Depots. 

Assoc  Dep  Asst  Secy  for  Resources. 

Associate  Deputy  Asst  Secretary  for  Matenei. 

Assoc  Das  for  VA  Natl  ACQ  Center  Hines,  IL 

Dep  Asst  Secy  for  Secunty  &  Law  Enforcement. 

Director,  Budget  &  Finance  Staff. 

Dep  Dir  Compensation  &  Pension  Service 

Dep  Dir  Loan  Guaranty  Svc. 

Dir  Info  Management  &  Tech  Assessment  Ser/ice. 

Northeastern  Area  Project  Manager. 

Southern  Area  Project  Manager. 

Central  Area  Project  Manager. 

Western  Area  Project  Manager 

Dep  Dir,  Mental  H&8  Saences  Service. 

Director,  Budget  Office. 

Deputy  Director,  Budget  Office. 

Dir,  Office  of  Project  Management. 

Director  Ofc  of  Architecture  &  Engineering. 

Dir.  Office  of  Real  Property  Management. 

Dir  Office  of  Medical  Sharing. 

Dir,  Medical  Care  Cost  Recovery  Office. 

Dir  Emergency  Medical  Preparedness  Office. 

Deputy  Director  Emergency  Medical  Prep  Ofc 


(FR  Dix    44-5760  Filed  3-1-1-94;  6:45  am] 
Bit.  UNO  CODE  M2S-01 


IB  ^  ^ 

Ml 

^  mm  ^ 


Tuesday 
March  15,  1994 


Part  III 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 


Fiscal  Year  1994  National  Center  on 
Child  Abuse  and  Neglect  Discretionary 
Funds  Program;  Availability  of  Funds  and 
Request  for  Applications;  Notice 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Rscal  Year  1994  National  Center  on 
Ctilld  Abuse  and  Neglect  Discretionary 
Funds  Program;  Availability  of  Funds 
and  Request  for  Applications 

ACENC4ES:  Administration  on  Quldren, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF),  HHS. 
ACnON:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  to  conduct  child  abuse 
research  or  demonstration  projects  as 
authorized  by  the  Child  Abuse 
Prevention  and  Treatment  Act,  as 
amended. 

SUMMARY:  The  NaUonal  Center  on  Child 
Abuse  and  Neglect  (NCCAN).  within  the 
Administration  on  Children.  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF)  announces 
the  availability  of  funds  for  research  on 
the  causes,  prevention,  identification, 
treatment  and  cultural  distinctions  of 
child  abuse  and  neglect;  appropriate, 
effective  and  culturally  sensitive 
investigative,  administrative  and 
judicial  procedures  with  respect  to  cases 
of  child  abuse;  and  for  demonstration  or 
service  programs  and  projects  designed 
to  prevent,  identify',  and  treat  child 
abuse  and  neglect.  This  announcement 
contains  forms  and  instructions  for 
submitting  an  application. 
DATES:  The  closing  date  for  submission 
of  applications  is  May  31.  1994. 
ADDRESSES:  Applications  receipt  point: 
FY  1994  NCCAN  Discretionary  Funds 
Program,  Department  of  Health  and 
Human  Services,  ACF /Division  of 
Discretionary  Grants.  6th  floor.  370 
L'Enfant  Promenade,  SW..  Washington. 
DC  20447,  Attn;  NCCAN-94-1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  Children  and 
Families,  Administration  on  Children. 
Youth  and  Families,  National  Center  on 
Child  Abuse  and  Neglect,  PO  Box  1162, 
Washington,  DC  20201.  Telephone  (202) 
205—8586.  To  provide  24-hour  coverage, 
calls  to  this  number  will  be  answered  by 
an  answering  machine. 
SUPPLEMENTARY  INFORMATION:  If  you 
plan  to  submit  an  application,  please 
send  a  post  card  with  the  following 
information:  the  name,  address,  and 
telephone  number  of  the  contact  person; 
the  name  of  the  organization;  and  the 
priority  area(s)  in  which  you  may 
submit  an  application,  within  two  (2) 
weeks  of  the  receipt  of  this 
announcement  to:  Administration  on 


Children,  Youth  and  Families. 
Operations  Center,  3030  Clarendon 
Blvd..  suite  240.  Arlington,  VA  22201. 

This  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  and  to  update  the 
mailing  list  of  persons  to  whom  program 
aimouncements  are  sent. 

This  program  announcement  consists 
of  three  parts.  Part  I  provides 
information  on  NCC\N.  the  statu ttwy 
funding  authority  applicable  to  this 
announcement;  and  general  information 
on  the  application  procedures. 

Part  II  describes  the  revievy  process, 
additional  requirements  for  >JCCAN 
grant  applicants,  the  criteria  for  the 
review  and  evaluation  of  appUcations, 
and  the  programmatic  priorities  under 
which  applications  are  being  solicited. 

Part  III  provides  information  and 
instructions  for  the  development  and 
submission  of  applications. 

The  forms  to  be  used  for  submitting 
an  application  follow  Part  III.  Please 
copy  and  use  these  forms  in  submitting 
an  apphcation  under  this 
announcement.  No  additional 
application  materials  are  available  or 
needed  to  submit  an  application. 

Applicants  should  note  that  grants  to 
be  awarded  under  this  program 
announcement  are  subject  to  the 
availability  of  funds. 

Part  I — Introduction 

In  1974,  the  Child  Abuse  Prevention 
and  Treatment  Act  (the  Act)  established 
the  NCCAN  in  the  Department  of  Health 
and  Human  Services.  It  is  located 
organizationally  within  the 
Administration  on  Children.  Youth  and 
Famihes  (ACYF)  in  the  Administration 
for  Children  and  Families  (ACF). 

The  National  Center  on  Child  Abuse 
and  Neglect  conducts  activities 
designed  to  assist  and  enhance  national. 
State  and  community  efforts  to  prevent, 
identify  and  treat  child  abuse  and 
neglect.  These  acti\'ities  include: 
Conducting  research  and 
demonstrations;  supporting  service 
improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  and  providing  grants  to 
eligible  States  for  developing, 
strengthening  and  carrying  out  child 
abuse  and  neglect  prevention  and 
treatment  programs  and  programs 
relating  to  the  investigation  and 
prosecution  of  child  abuse  cases.  In 
addition,  the  legislatively  mandated 
Advisory  Board  on  Child  Abuse  and 
Neglect  and  the  Inter-Agency  Task  Force 
on  Child  Abuse  and  Neglect  produce 
periodic  reports  regarding  child  abuse 
and  neglect  activities. 


The  Act  has  been  amended  several 
times,  and  was  most  recently 
reauthorized  and  otherwise  amended  by 
the  Child  Abuse.  Domestic  Violence. 
Adoption,  and  Family  Services  Act  of 
1992  (Pub.  L.  102-295.  May  5,  1992) 
and  by  the  Juvenile  Justice  and 
Delinquency  Act  Amendments  of  1992 
(Pub.  L  102-586.  November  4. 1992). 
This  announcement  reflects  research 
and  demonstration  priorities  and 
solicits  applications  under  the  authority 
of  the  Act  (42  USC  5101  et  seq.)  as 
amended. 

In  the  past,  ACF  has  issued  a 
Coordinated  Discretionary  Funds 
Program  (CDP)  announcement 
combining  the  research,  demonstration 
and  training  initiatives  for  several  ACF 
programs.  This  announcement  for  fiscal 
year  (FY)  1994.  however,  covers  only 
those  activities  to  be  fimded  by  NCCAN. 
The  priority  areas  identified  in  this 
announcement  derive  from  NCCAN's 
legislative  mandates  as  well  as  agency 
and  Departmental  goals  and  initiatives. 
The  priority  areas  have  been  developed 
as  the  result  of  literature  reviews  and 
findings  from  recently  completed 
studies;  information  and  suggestions 
received  from  the  field  including 
NCC\N-sponsored  and  co-sponsored 
s\Tnposia  and  workshops;  NCC\N 
Research.  Demonstration  and  State 
Grants  program  meetings;  hearings 
convened  by  the  Advisory  Board  on 
Child  Abuse  and  Neglect,  other 
Departmental  organizations,  and 
professional  associations;  and 
additional  comments  received  in 
response  to  the  proposed  priority  areas. 
The  priority  areas  seek  to  focus 
attention  on  and  to  encourage  research 
and  demonstration  efforts  to  obtain  new- 
knowledge  and  improvements  in  service 
delivery  for  the  solution  of  particular 
social  problems  and  to  promote  the 
dissemination  and  utilization  of  the 
knowledge  and  model  practices 
developed  under  these  priority  areas. 

On  May  12,  1993,  a  notice  soliciting 
comments  on  the  National  Center  on 
Child  Abus»  and  Neglect's  (NCCAN) 
proposed  priority  areas  for  FT  1993  was 
published  in  the  Federal  Register.  A  60- 
day  period  was  provided  to  allow  the 
pubhc  to  comment  on  the  proposed 
areas.  After  review  and  analyses  of  these 
comments,  NCCAN  is  pubHshing  its 
final  priority  areas. 

At  the  close  of  the  comment  period, 
NCCAN  had  received  87  written 
responses  from  a  variety  of  sources, 
including  the  following:  The  U.S. 
Advisor)'  Board  on  Child  Abuse  and 
Neglect;  a  member  of  the  House  of 
Representatives;  State  and  county 
departments  of  social  welfare  and 
human  services;  State,  regional,  and 
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local  educational  agencies;  a  State 
department  of  justice;  children's  trust 
and  prevention  funds  programs;  State 
protection  and  advocacy  systems; 
community  agencies  for  children  and 
families;  national.  State,  and  local 
associations  and  non-profit 
organizations;  universities;  hospitals, 
medical  centers,  and  a  dental  center; 
mental  health  sorvices  agencies  and 
agencies  serving  children  uath 
disabilities;  Federal  Area  and  Regional 
Offices;  a  State  Council  on  Domestic 
Violence;  foundations;  and  national 
resource  centers  and  clearinghouses. 
Additionally,  the  Panel  on  Research  on 
Child  Abuse  and  Neglect  of  the  National 
Academy  of  Sciences  released  its 
prepublication  copy  of  Understanding 
Child  Abuse  and  Neglect  (available  for 
purchase  in  book  form  from  the 
National  Academy  Press,  2101 
Constitution  Avenue,  NVV.,  Box  285, 
Washington,  DC  20055.  Telephone:  1- 
800-624-6242)  at  a  Symposium  on 
Research  on  Child  Abuse  and  Neglect 
sponsored  by  the  National  Academy  of 
Science  and  held  on  July  13  in 
Washington.  DC. 

The  largest  number  of  written 
responses  came  from  national.  State, 
and  local  associations  and  non-profit 
organizations,  followed  closely  by  the 
responses  from  State  and  county 
departments  of  social  welfare  and 
human  services.  A  number  of 
supportive  and  general  comments  were 
provided  which  emphasized  the 
importance  of  a  focus  on  cultural 
sensitivity  and  relevance  in  the  design 
of  msoarch  and  demonstration  projects 
on  child  maltreatment;  prevention  and 
parental  and  community  empowerment 
programs;  the  relationships  between 
child  abuse  and  neglect,  family  violence 
and  community  violence;  and  sound 
and  rigorous  evaluation  components  as 
part  of  prevention  and  interv'ention      , 
studies.  Other  comments  focused  on  the 
application  and  review  process. 
Comments  were  also  submitted  on  each 
of  the  seven  research  and  demonstration 
priority  areas,  along  with 
recommendations  for  symposia  topics 
and  additional  priority  areas. 

The  responses  were  generally 
supportive  of  the  seven  research  and 
demonstration  priority  areas  and  the 
symposia  topics  included  in  the 
announcement.  The  largest  group  of 
written  comments  were  in  response  to 
the  two  demonstration  and  service 
priority  areas  on  model  inter-agency 
collaborative  approaches  to  prevent 
maltreatment  of  children  with 
disabilities  (25)  and  specialized  joint 
training  for  State  and  local  Child 
Protective  Services  (CPS)  workers  and 
providers  of  services  to  children  with 


disabihties  on  the  identification, 
intenention  and/or  treatment  of 
maltreated  children  with  disabilities 
(22).  Some  of  this  discussion  described 
research  which  still  needs  to  be  carried 
out  and  this  topic  has  been  added  to  the 
priority  area  on  Field  Initiated  Research 
on  Child  Abuse  and  Neglect,  Based  on 
the  comments  received  in  response  to 
the  priority  area  on  K'esearch  on  Risk 
Assessment  Systems,  one  of  the  major 
areas  of  emphasis  has  been  modified.  To 
the  extent  feasible,  NCCAN  has 
addressed  all  public  comments  in 
preparing  its  final  FY  1994  priority 
areas.  Comments  intended  to  further 
clarify  and  focus  the  priorities  were 
incorporated  into  the  revised 
descriptions.  Additional  resources 
brought  to  our  attention  have  been  cited 
in  the  priority  descriptions. 

The  NCCAN  has  also  reviewed  the 
report  of  the  Panel  on  Research  on  Child 
Abuse  and  Neglect  of  the  National 
Academy  of  Sciences  for  issues  that  can 
be  addressed  both  in  the  FY  1994 
research  and  demonstration  priorities 
and  the  FY  1994  procurement  plan  as 
well  as  in  the  development  of  a 
coordinated  approach  and  conceptual 
framework  for  a  long-term  research 
agenda  for  the  field.  In  its  summary 
chapter  on  research  priorities,  the  panel 
concluded  that 

"*  *  *  a  research  agenda  for  child 
maltreatrnent  studies  should  address  four 
separate  objectives.  We  need  knowledge  that 
can: 

(1)  Clarify  the  nature  and  scope  of  child 
maltreatment,  guided  by  well-developed 
research  definitions  and  instrumentation. 

(2)  Provide  an  understanding  of  the  origins 
and  consequences  of  child  maltreatment  in 
order  to  better  inform  theories  regarding  its 
etiology  and  to  establish  a  foundation  for 
improving  the  quality  of  future  policy  and 
program  efforts  to  address  this  problem. 

(3)  Determine  the  strengths  and  limitations 
of  existing  approaches  and  inter\entions  in 
preventing  and  treating  child  maltreatment  to 
guide  the  development  of  new  and  more 
effective  interventions;  and 

(4)  Develop  a  science  policy  for  child 
maltreatment  research  that  recognizes  the 
importance  of  developing  national 
leadership,  human  resources, 
instrumentation,  financial  resources,  and 
appropriate  institutional  arrangements  for 
child  maltreatment  research." 

The  Panel  acknow  ledged  the 
complexity  of  child  maltreatment,  and 
presented 

"*  *   *  a  child-oriented  research  agenda 
that  emphasizes  the  importance  of  knowing 
more  about  the  backgrounds  and  experiences 
of  developing  children  and  their  families, 
with  a  broader  social  context  that  includes 
their  friends,  neighborhoods,  and 
communities*  *   *.  The  Panel  has  adopted 
an  ecological  developmental  perspective  to 
examine  the  factors  in  the  child,  familv,  or 


society  that  can  exacerbate  or  mitigate  the 
incidence  and  destructive  consequences  of 
child  maltreatment." 

The  Panel  pointed  to  the  need  for 
more  sophisticated  models  and  suggests 
that  research  must  use  multivariate 
models  and  etiological  theories  to 
understand  causes.  Rigorous  research 
and  evaluation  studies  of  the 
effectiveness  of  prevention,  intervention 
and  treatment  programs  are  needed.  The 
Panel  stated  that 

"Our  report  extends  beyond  what  is,  to 
what  could  be,  in  a  society  that  fosters 
healthy  development  in  children  and 
families.  We  cannot  simply  build  a  research 
agenda  for  the  existing  system;  we  need  to 
develop  one  that  independently  challenges 
the  system  to  adapt  to  new  persptectives,  new 
insights,  and  new  discoveries."  (Panel  on 
Research  on  Child  Abuse  and  Neglect. 
Cxjmraission  on  Behavioral  and  Social 
Sciences  and  Education.  National  Research 
Council.  Understanding  Child  Abuse  and 
Neglect.  Washington  DC;  National  Academy 
Press.  1993.) 

The  NCCAN  has  accepted  that 
challenge  and,  to  the  extent  feasible,  has 
incorporated  many  of  the  issues 
identified  in  the  report  related  to 
identification,  etiology,  and  prevention 
into  this  announcement.  The  NCCAN 
also  acknowledges  those  common 
themes  in  the  written  comments  from 
the  field  and  the  report  of  the  Panel.  In 
addition,  NCCAN  will  continue  to 
consider  the  recommendations  of  the 
Panel  in  future  announcements  as  well 
as  in  planning  efforts  with  other  Federal 
agencies  through  the  Inter-Agency  Task 
Force  on  Child  Abuse  and  Neglect  and 
in  reaching  out  to  other  agencies, 
organizations  and  foundations  for 
collaborative  activities. 

Information  on  prior  research  and 
demonstration  projects  supported  by 
NCCAN  as  well  as  on  other  studies  on 
child  maltreatment  are  available 
through  the  Clearinghouse  on  Child 
Abuse  and  Neglect  Information,  PO  Box 
1182.  Washington.  DC  20013,  (1-800- 
FYl-3366).  The  Clearinghouse  is  also  a 
member  of  the  Consortium  of 
Clearinghouses  and  can  provide 
information  on  the  other  Clearinghouses 
and  Resource  Centers  referred  to  in  this 
announcement. 

Part  II — The  Review  Process  and 
Priority  Areas 

This  Part  describes  the  screening  and 
review  process,  the  criteria  for  the 
evaluation  of  applications,  and  the 
programmatic  priorities  under  which 
applications  are  being  solicited. 

A.  Eligible  Applicants 

Before  applications  are  reviewed, 
each  application  will  be  screened  to 
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determine  thai  the  apphcant 
organization  is  an  eiigibie  applicant  as 
specified  under  the  selected  priority 
area.  Apphcations  from  organizations 
which  do  not  meet  the  eUgibility 
requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed. 

Apphcations  will  be  screened  for 
categorical  appropriateness.  If  NCXIAN 
finds  applications  inappropriate  for  the 
priority  area  In  which  they  were 
submitted,  applicants  will  be  contacted 
for  verbal  approval  of  redirection  to  a 
more  appropriate  priority  area. 
Redirection  does  not  affect  decision- 
making In  the  competitive  process 
which  follows  initial  screening. 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  which  are 
ehgible  to  apply  under  that  priority 
area.  Since  eUgibihty  varies  among 
priority  areas  depending  on  statutory 
provisions,  it  is  critical  that  the 
"Eligible  AppUcants"  section  under 
each  specific  priority  area  be  carefully 
considered. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  under 
any  of  the  priority  areas.  On  all 
applications  developed  jointly  by  more 
than  one  agency  or  organization,  the 
apphcation  must  identify  only  one 
organization  as  the  lead  organization 
and  official  apphcant.  The  other 
participating  agencies  and  organizations 
can  be  included  as  co-participants, 
subgranlees.  or  subcontractors. 

For-profit  organizations  are  ehgible  to 
participate  as  subgrantees  or 
subcontractors  with  ehgible  non-profit 
organizations  under  all  of  the  priority 
areas. 

Any  non-profit  agency  applying  for 
financial  assistance  under  this 
announcement  must  submit  proof  of  its 
non-profit  status  with  its  grant 
application.  Failure  to  do  so  will  result 
in  rejection  of  the  apphcation.  The  non- 
profit agency  can  accomplish  this  either 
by  making  reference  to  its  Usting  in  the 
hitemal  Revenue  Service's  (IRS)  most 
recent  list  of  tax-e.xempt  organizations 
or  by  submitting  a  copy  of  its  letter  from 
the  IRS  under  IRS  Code  section 
501(c)(3).  The  ACYF  cannot  fund  a  non- 
profit applicant  without  acceptable 
proof  of  its  non-profit  status. 

B.  Review  Prvcess  and  Funding 
Decisions 

Timely  applications  from  eligible 
apphcants  will  be  accepted  for 
screening  and  review.  The  formal 
review  process  will  be  established  in 
accordance  with  section  105(e)  of  the 
Act  and  will  be  conducted  in 


Washington,  DC.  Apphcations  will  be 
reviewed  and  scored  competitively 
against  the  pubhshed  evaluation  criteria 
(see  Part  II  C  of  this  announcement)  by 
experts  in  the  field,  generally  persons 
from  outside  the  Federal  government. 
The  results  of  this  review  are  a  primary 
factor  in  making  funding  decisions. 

The  NCCAN  and  ACYF  reserve  the 
option  of  discussing-applications  with, 
or  referring  them  to,  other  Federal  or 
non-Federal  funding  sources  when  this 
is  determined  to  be  in  the  best  interest 
of  the  Federal  government  or  the 
apphcant.  The  NCCAN  or  ACYF  also 
may  solicit  comments  from  ACF 
Regional  Office  staff,  other  Federal 
agencies,  interested  foundations, 
national  organizations,  specialists, 
experts.  States  and  the  general  public. 
These  comments,  along  with  those  of 
the  expert  reviewers,  will  be  considered 
by  NCCAN  and  ACYF  in  making 
funding  decisions. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions,  NCCAN  and  ACYF  may  also 
take  into  account  the  need  to  avoid 
unnecessary  duplication  of  effort. 

C.  Evaluation  Critena 

There  are  two  sets  of  evaluation 
criteria:  Research  apphcations  will  be 
evaluated  against  one  set;  demonstration 
and  training  apphcations  will  be 
evaluated  against  another  set.  Using  the 
appropriate  evaluation  criteria  below 
(see  sections  C.l.  and  C.2.).  a  panel  of 
at  least  three  reviewers  will  evaluate 
each  application.  Apphcants  should 
ensure  that  they  address  each  minimum 
requirement  in  the  priority  area 
description  under  the  appropriate 
section  of  the  Program  Narrative 
Statement. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
proposal  in  terms  of  the  appropriate 
evaluation  criteria  Usted  below. 
Re\-iewers  aLso  will  provide  written 
comments  and  assign  numerical  scores 
for  each  application.  The  point  value 
following  each  criterion  heading 
indicates  the  maximum  numerical  score 
that  each  section  may  be  given  in  the 
review  process.  These  section  scores  are 
summed  for  each  apphcation  to  yield  a 
total  evaluation  score  for  each 
application. 

1 .  Criteria  for  Research  Projects 

Applications  under  research  priority 
areas  will  be  evaluated  against  the 
following  criteria; 


A.  Objectives  (15  points).  The  extent 
to  which  the  application  concisely 
states  the  specific  objectives  of  the 
project  and  describes  what  the  research 
project  is  intended  to  accomplish.  The 
research  issue(s)  to  be  addressed  or  the 
specific  theory  driven  question(s)  to  be 
answered  and  the  hypothesis(es)  to  be 
tested  are  well  formulated. 

B.  Background  and  Significance  (15 
points).  The  extent  to  which  the 
apphcation  effectively  discusses  the 
current  stale  of  knowledge  relative  to 
the  issue  or  area  that  is  addressed,  and 
pro\'ides  a  review  of  the  literature, 
including  previous  work  of  the  author(s) 
of  the  proposal.  (A  hst  of  references 
must  be  included  with  the  apphcation.) 
The  results  of  any  pilot  tests  are 
described.  The  application  indicates 
how  the  proposed  research  will  build  on 
the  current  knowledge  base  and 
contribute  to  pohcy.  practice  and  future 
research. 

C.  Approach  (45  points).  The  extent  to 
which  the  application  delineates  how 
the  terms  used  in  the  study  will  be 
defined  and  operationahzed.  identifies 
variables  and  data  sources,  and 
discusses  the  selection,  adaptation  or 
development  of  instruments  to  be  used, 
including  information  on  reliabihty  and 
validity.  The  apphcation  outlines  the 
experimental  design  features  and  the 
procedures  for  data  collection, 
processing,  analysis  and  interpretation. 
As  apphcable.  it  includes  a  sampling 
plan  for  the  selection  of  site(s)  and 
subjects.  The  sample  sizes  must  be 
sufficiently  large  for  both  statistical 
power  and  significance. 

The  application  describes  the 
characteristics  of  the  target  population, 
and  details  recruitment  procedures  for 
the  study  subjects.  It  describes  and 
addresses  the  rationale  for  the  gender 
and  ethnic  composition  and  subject 
recruitment  procedures  of  the  proposed 
study  sample.  For  intervention  studies, 
the  theory  base,  ecological  setting,  and 
level  of  intervention  are  described.  The 
apphcation  discusses  any  potential 
difficulties  in  the  proposed  procedures, 
provides  reahstic  estimates  of  attrition 
and  discusses  statistically  appropriate 
ways  of  adjusting  the  sample. 

The  extent  to  which  the  application 
reflects  sensitivity  to  ethical  issues  that 
may  arise,  such  as  potential  deception, 
delayed  or  diminished  treatment  for 
control  groups  placed  on  waiting  lists, 
provision  for  treatment  and  removal 
from  the  project  if  a  potentially 
dangerous  behavior  is  exhibited,  plans 
for  stopping  an  intervention  that  proves 
harmful  or  unsuccessful,  or  lag  in 
debriefing  the  subject.  The  extent  to 
which  the  apphcant  addresses 
procedures  for  the  protection  of  human 
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subjects,  confidentiality  of  data  and 
consent  procedures.  A  Protection  of 
Human  Subjects  Assurance  must  be 
included  with  the  application,  in 
addition  to  the  other  required 
.assurances. 

The  extent  to  which  the  application 
indicates  that  the  data  will  be  collected 
utilizing  approaches,  measures,  and 
instruments  that  are  culturally  sensitive 
and'or  presents  thoughtful  explanations 
for  using  those  whose  cultural 
sensitivity  may  net  yet  have  been 
empirically  determmed. 

The  extent  to  which  the  application 
indicates  that  the  data  ;\'iU  be  analyzed 
utiUzing  approaches  that  are 
appropriate  to  the  scientific  objectives 
of  the  study  and  how  the  proposed 
analyses  reflect  appropriate 
examinations  of  gender  and  ethnic 
issues. 

The  extent  to  which  the  application 
includes  plans  to  prepare  data  sets 
according  to  sound  data  processing  and 
documentation  practices  to  ensure  the 
potential  of  these  data  sets  for 
subsequent  use  by  other  researchers. 
The  application  pro\'ides  for  these  data 
sets  to  be  made  available  at  the 
conclusion  of  the  project  to  the  National 
Data  Archive  on  Child  Abuse  and 
Neglect.  The  extent  to  which  the 
apphcation  indicates  that  the  final 
report  will  bo  prepared  in  an  NCXHAN- 
suggested  forma?  that  ensures  its  ease 
for  dissemination  and  utilization  and 
proposes  strategies  for  dissemination  of 
findmgs  in  a  manner  that  will  be  of  use 
to  researchers  and  practitioners  in  the 
held. 

The  extent  to  which  the  application 
outhnes  a  sound  and  workable  plan  of 
action  and  details  how  the  proposed 
work  will  be  accomplished.  The 
activities  to  be  carried  out  are  hsted  in 
chronological  order,  showing  a 
reasonable  schedule  of 
accomplishments  and  target  dates.  The 
application  includes  an  adequate 
staffing  plan  that  fists  key  staff  and 
consultants  along  with  their 
responsibihties  on  the  project,  and  that 
allocates  a  sufficient  amount  of  time  for 
each  person  to  these  activities.  The 
apphcation  deUneates  how  the  research 
team  will  be  assembled  and  the  use  of 
any  advisory  f>anels.  It  also  fists  each 
organization,  agency,  or  other  key 
groups  that  will  work  on  the  project, 
along  with  a  description  of  their 
activities  and  training  plans.  The 
apphcation  indicates  the  abifity  to  gain 
access  to  necessary  information,  data 
and  cUents.  A  sound  administrative 
framework  for  maintaining  quality 
control  over  the  implementation  and 
operation  of  the  study  is  detailed.  The 
author(s)  of  the  apphcation  and  his/her 


role  in  the  proposed  project  is/ are 
identified.  The  proposed  project  costs 
are  reasonable,  and  the  funds  are 
appropriately  allocated  across 
component  areas  and  are  sufficient  to 
accomphsh  the  objectiyes. 

D.  Staff  backgro'jnd  and 
organization's  experience  (25  points). 
The  extent  to  which  the  apphcation 
describes  the  background,  experience, 
training  and  qualifications  of  the  key 
staff  and  consultants,  including  work  on 
related  research  and  similar  projects.  It 
describes  the  personnel  resources 
available  for  sampling,  experimental 
design,  statistical  analysis  and  field 
work.  Key  personnel  have  a  working 
knowledge  of  the  proposed  research  and 
are  geographically  accessible.  (The 
curriculum  vitae  for  each  key  person 
must  be  included  with  the  apphcation.) 
The  adequacy  of  the  available  facilities 
and  organizational  experience  related  to 
the  tasks  of  the  proposed  project  are 
detailed.  (A  two  page  organizational 
capability  statement  must  be  included 
with  the  apphcation.)  Any  collaborative 
efforts  with  other  organizations, 
including  the  nature  of  their 
contribution  to  the  project,  are 
described.  (Letters  of  commitment  for 
key  staff  and  for  collaborative  efforts, 
where  appropriate,  must  be  included 
with  the  application.) 

TTie  extent  to  which  the  appliration 
demonstrates  the  ability  of  the  staff  and 
organization  to  effectively  and 
efficiently  administer  a  project  of  the 
size,  complexity  and  scope  proposed.  It 
further  refiects  the  capacity  to 
coordinate  activities  with  other  agencies 
for  the  successful  accomphshment  of 
project  objectives.  The  apphcation 
describes  the  relationship  between  this 
project  and  other  work  planned, 
anticipated  or  underway  by  the 
apphcant  with  Ff-deral  assistance. 

2.  Criteria  for  Demonstration  and 
Training  Projects 

Apphcations  under  demonstration 
and  training  priority  areas  will  be 
evaluated  against  the  following  criteria. 

A.  Objectives  and  need  for  assistance 
[20  points).  The  extent  to  which  the 
apphcation  pinpoints  any  relevant 
physical,  economic,  socidl,  financial, 
institutional  or  other  problems  requiring 
a  solution;  demonstrates  the  need  for 
assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 
other  testimonies  from  cx)ncemed 
interests  other  than  the  apphcant.  and 
includes  and/ or  footnotes  relevant  data 
based  on  the  results  of  planning  studies. 
The  application  must  identify  the 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project. 


Maps  and  other  graphic  aids  may  be 
attached. 

B.  Results  or  benefits  expected  (20 
points).  The  extent  to  which  the 
application  identifies  the  results  and 
benefits  to  be  derived,  the  extent  to 
which  they  are  consistent  with  the 
objectives  of  the  proposal,  and  the 
extent  to  which  the  application 
indicates  the  anticipated  contributions 
to  pohcy,  practice,  theory  and/or 
research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results, 

C.  Approach  (35  points).  The  extent  to 
which  the  application  outlines  a  sound 
and  workable  plan  of  action  pertaining 
to  the  scope  of  the  project,  and  details 
how  the  proposed  work  v.  ill  be 
accomplished;  cites  factors  which  might 
accelerate  or  decelerate  the  work,  giving 
acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unusual 
features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvements;  and  pro\ides 
for  projections  of  the  accomplishments 
to  be  achieved.  It  lists  the  activities  to 
be  carried  out  In  chronological  order, 
showing  a  reasonable  schedule  of 
accomphshments  and  target  dates. 

The  extent  to  which,  when  applicable, 
the  application  identifies  the  kinds  of 
data  to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  The  extent  to  which  the 
apphcation  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  bemg 
achieved.  The  apphcation  also  fists  each 
organization,  agency,  consultant,  or 
other  key  Individuals  or  groups  who 
will  work  on  the  project,  along  VMih  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

The  extent  to  which  the  apphcation 
includes  plans  to  prepare  data  sets 
according  to  sound  data  processing  and 
documentation  practices  to  ensure  the 
potential  of  these  data  sets  for 
subsequent  use  by  other  researchers. 
The  application  provides  for  these  data 
sets  to  be  made  available  at  the 
conclusion  of  the  project  to  the  National 
Data  Archive  on  Ghild  Abuse  and 
Neglect.  The  extent  to  which  the 
applica'vlon  indicates  that  the  final 
report  will  be  prepared  m  an  NCCAN- 
suggested  format  that  ensures  its  ease 
for  dissemination  and  uLihzation  and 
proposes  strategies  for  dissemination  of 
findings  in  a  manner  that  will  be  of  use 
to  researchers  and  practitioners  In  the 
field. 
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D.  Staff  background  and  oganization's 
experience  (25  points).  The  appUcation 
identifies  the  background  of  the  project 
director/principal  investigator  and  key 
project  staff  (including  name,  address, 
training,  educational  background  and 
other  qua!if>'ing  experience)  and  the 
e.xperience  of  the  organization  to 
demonstrate  the  applicant's  abiUty  to 
effectively  and  efficiently  administer 
this  project.  The  appUcation  describes 
the  relationship  between  this  project 
and  other  work  planned,  anticipated  or 
underway  by  the  applicant  with  Federal 
assistance. 

D.  Stmcture  of  Priority  Area 
Descriptions 

Each  priority  area  description  is 
composed  of  the  following  sections: 

•  Eligible  applicants:  This  section 
specifies  the  type  of  organization  which 
is  eligible  to  apply  under  the  particular 
priority  area.  Specific  restrictions  are 
also  noted,  where  applicable. 

•  Purpose:  This  section  presents  the 
basic  focus  and/ or  broad  goal(s)  of  the 
priority  area. 

•  Bac/cgroundv7j/orrnaf/on;  This 
section  briefly  discusses  the  legislative 
background  as  well  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  AC"iT,  NCCAN, 
and/or  others,  and  State  models  are 
noted,  where  applicable.  Some  priority 
areas  specify  individuals  to  contact  for 
more  information. 

•  Minimum  requirements  for  project 
design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  ia 
the  application.  Typically,  they  relate  to 
project  design,  evaluation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
in  evaluating  the  applications  against 
the  evaluation  criteria.  Project  products, 
continuation  of  the  project  effort  after 
the  Federal  support  ceases,  and 
dissemination/utilization  activities,  if 
appropriate,  are  also  addressed. 

•  Project  duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period;  it  refers 
to  the  amount  of  time  for  which  Federal 
fanding  is  available. 

•  Federal  share  of  project  costs:  This 
section  specifies  the  maximum  amount 
of  Federal  support  for  the  project. 

•  Matching  requirement:  This  section 
specifies  the  minimum  non-Federal 
contribution,  where  applicable,  either 
through  cash  or  in-kind  match,  that  is 


required  in  relation  to  the  ma.ximum 
Federal  funds  requested  for  the  project. 

•  Anticipated  number  of  projects  to 
be  funded:  This  section  specifies  the 
number  of  projects  that  ACYF 
anticipates  it  will-fund  in  the  priority 
area. 

Please  note  that  apphcants  that  do  not 
comply  with  the  specific  priority  area 
requirements  in  the  section  on  "Eligible 
Applicants"  will  not  be  included  in  the 
review  process.  Apphcants  should  also 
note  that  non-responsiveness  to  the 
section  "Minimum  Requirements  for 
Project  Design"  will  result  in  a  low 
evaluation  score  by  the  panel  of  expert 
reviewers. 

Applicants  must  clearly  identify  the 
specific  priority  area  under  which  they 
wish  to  have  their  applications 
considered,  and  tailor  their  applications 
accordingly.  Previous  experience  has 
shown  that  an  application  which  is 
broader  and  more  general  in  concept 
than  outlined  in  the  priority  area 
description  is  less  likely  to  score  as  well 
as  one  which  is  more  clearly  focused  on 
and  directly  responsive  to  the  concerns 
of  that  specific  priority  area. 

E.  Available  Funds 

Approximately  S4  million  is  available 
for  grants  for  FY  1994.  The  size  of  the 
actual  awards  will  var>'.  Each  priority 
area  description  includes  information 
on  the  maximum  Federal  share  of  the 
project  costs  and  the  anticipated 
number  of  projects  to  be  funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  {usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so.  However,  apphcants  should  be 
cautious  in  proposing  non-Federal  share 
contributions  in  excess  of  the  required 
match  since  failure  to  provide  such 
match  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

For  multi-year  projects,  applications 
for  continuation  funding  beyond  the 
initial  one-year  budget  period  but 
within  the  approved  project  will  be 
entertained  in  subsequent  y  irs  on  a 
noncompetitive  basis  subject  to  the 
availability  of  funds,  satisfactory 
progress  by  the  grantee  and 
determination  that  continued  funding 


would  be  in  the  best  interest  of  the 
government. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  provide  at  least  25 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  t.he  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  S75,000  in  Federal  funds 
(based  on  an  award  of  SlOO.QOO),  must 
include  a  match  of  at  least  525,000  (25 
percent  total  project  cost).  This  means 
that,  for  ever}-  $3  in  Federal  funds 
received,  up  to  the  maximum  amount 
allowable  under  each  priority  area, 
applicants  must  contribute  at  least  Si. 

For  example,  the  cost  breakout  for  a 
project  costing  $100,000  to  implement 
would  be: 


Federal  re- 
quest 

Non-Federal 
share 

Total  cost 

S75.000 
75% 

S25.000 

25% 

8100,000 

lOOo/o 

The  applicant  contribution  must 
always  be  secured  from  non-Federal 
sources,  except  for  American  Indian 
Tribes  and  Native  American 
organizations.  The  non-Federal  share  of 
total  project  costs  may  be  in  the  form  of 
grantee-incurred  costs  and/or  third 
party  in-kind  contributions.  The  ACYF 
strongly  encourages  applicants  to  meet 
their  match  requirements  through  cash 
contributions,  as  opposed  to  in-kind 
contributions.  For  further  information 
on  in-kind  contributions,  refer  to  the 
instructions  for  completing  the  SF 
424A — Budget  Information,  in  Part  IV. 

The  required  amount  of  non-Federal 
share  to  be  met  by  the  applicant  is  the 
amount  indicated  in  the  approved 
application.  Grant  recipients  will  be 
required  to  provide  the  agreed  upon 
non-Federal  share,  even  if  this  exceeds 
25  percent  (or  other  required  portion)  of 
the  project  costs.  Therefore,  an 
applicant  should  ensure  the  availability 
of  any  amount  proposed  as  match  prior 
to  including  it  in  its  budget. 

The  non-Federal  share  must  be  met  by 
a  grantee  during  the  life  of  the  project. 
Otherwise,  ACYF  will  disallow  any 
unmatched  Federal  funds. 

G.  Closed  Captioning  for  Audiovisual 
Efforts 

Applicants  are  encouraged  to  include 
"closed  captioning"  in  the  development 
of  any  audiovisual  products. 
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H  Additional  Reqairements  for  S'CX2AN 
Grant  Applications 

All  successful  appbcants  for  both 
research  and  demonstration  wll  be 
expected  to  follow  an  NCXIAN-suggested 
format  in  the  j>reparation  of  final 
program  reports  in  order  to  achieve 
broader  dissemination  and  successful 
utilization  of  findings  by  pohcymakers. 
practitioners,  and  researchers. 
Appbcations  that  are  submitted  in 
response  to  the  final  announcement  will 
be  subject  to  the  peer  review  process 
outhned  in  section  105  (e)  of  the  Act 
which  entails  review  of  submissions  by 
experts  in  the  field  of  child  abuse  and 
neglect  or  related  disciplines. 

AH  applicants  shoula  include  plans  to 
prepare  data  sets  according  to  sound 
data  processing  and  documentation 
practices  to  ensure  the  potential  of  these 
data  sets  for  subsequent  use  by  other 
researchers.  A  manual  describing  such 
practices,  The  Preparation  of  Data  Sets 
for  Analysis  and  Dissemination: 
Technical  Standards  for  Machine- 
Readable  Data,  can  be  obtained  free  of 
cost  from  the  National  Data  Archive  on 
Child  Abuse  and  Neglect  located  at 
Cornell  University,  Family  Life 
Development  Center.  G20  >*fVR  Hall. 
Ithaca.  New  York  14853-4401 
(telephone;  607/255-7794).  The  NCCAN 
also  encourages  the  use  of  common  data 
collection  instruments  across  studies 
where  applicable.  The  Consortium  for 
Longitudinal  Studies  on  Child  Abuse 
and  Neglect  is  developing  common 
batteries  of  measures  for  use  with 
children  of  different  age  groups.  More 
information  can  be  obtained  through  the 
Longitudinal  Study  Coordinating  Center 
located  at  the  University  of  North 
Carolina  at  Chapel  Hill,  Department  of 
Social  Medicine.  CB#  7240.  Wing  D. 
Chapel  Hill.  North  Carolina  27599-7240 
(telephone:  919/962-1136).  Information 
can  also  be  obtained  from  the  project  on 
Measurement  in  Child  Abuse  and 
Neglect  Research  located  at  the  Medical 
University  of  South  Carolina,  171 
Ashley  Avenue.  Charleston,  South 
Carolina  29425-0742  (telephone:  803/ 
792-2945). 

All  appUcants  for  research  priority 
areas,  including  those  for  Graduate 
Research  and  Medical  Research 
Fellowships  in  Child  Abuse  and 
Neglect,  must  provide  an  Assurance  of 
Human  Subjects  Protection  as  specified 
in  the  policy  described  on  the  HHS 
Form  596.  All  apphcations  will  be 
expected  to  address  ethical  issues 
pertaining  to  the  proposed  projects. 

All  applications  for  demonstration 
priority  areas  are  expected  to  have  an 
e\  aluation  component,  as  required  by 
the  legislation  In  section  106  (a)  of  the 


Act.  It  is  recommended  that  not  less 
than  10  percent  of  the  proposed  budget 
be  set  aside  for  evaluation  efforts.  An 
external  evaluator  may  be  hired  or  an 
internal  evaluation  may  be  designed.  As 
appropriate  to  the  activities  being 
proposed,  either  a  process  or  outcome/ 
impact  evaluation  may  be  designed. 
Goals  and  objectives  should  be  stated  in 
specific  measurable  form  to  document 
change,  improvement,  or  effectiveness. 

/.  NCCAN  Priority  Areas 

1.  Research  priorities. 

1 .01     Field  Initiated  Research  on 
Child  Abuse  and  Neglect. 

Eligible  applicants:  State  or  local. 
Tribal,  public  or  private  non-profit 
agencies,  organizations,  and  institutions 
of  higher  learning.  Collaborative  efforts 
and  interdisciplinary  approaches  are 
encouraged. 

Purpose:  To  support  new  research 
designed  to  carry  out  the  legislative 
responsibilities  established  for  the 
National  Center  on  Child  Abuse  and 
Neglect  (NCCAN)  by  the  Child  Abuse 
Prevention  and  Treatment  Act  of  1988. 
as  amended.  These  responsibilities 
include  the  conduct  of  research  on  the 
causes,  prevention,  identification, 
treatment  and  cultural  distmctions  of 
child  abuse  and  neglect;  and 
appropriate,  effective,  and  culturally 
sensitive  investigative,  administrative 
and  judicial  procedures  with  respect  to 
cases  of  child  abuse  and  neglect, 
particvdarly  child  sexual  abuse  and 
exploitation. 

Background  information:  The 
generation  of  new  knowledge  that 
promotes  an  understanding  of  critical 
issues  in  child  abuse  and  neglect  is 
essential  in  order  to  improve 
prevention,  identification  and 
treatment.  Research  areas  to  be 
addressed  should  expand  the  current 
knowledge  base,  build  on  prior  research, 
contribute  to  practice  and  provide 
insights  into  new  approaches  to  the 
prevention  and  treatment  of  child 
maltreatment.  The  areas  include,  but  are 
not  limited  to,  mediating  factors  and 
mechanisms  in  the  intergenerational 
transmission  of  family  processes  that 
prevent  as  well  as  contribute  to  child 
maltreatment,  including  emotional 
maltreatment,  and  to  other  forms  of 
family  and  interpersonal  dysfunction; 
the  relationship  between  child 
maltreatment  and  spousal  abu.se;  the 
status  of  siblings  of  medtreated  children; 
how  interactions  between  fathers  and 
children  promote  or  buffer  the  risk  of 
child  maltreatment;  the  role  of  stress 
(such  as  stress  in  the  workplace  and 
stress  in  the  pubUc  schools),  poor 
parenting  and  family  dysfunction  in 
child  maltreatment;  how  neighborhood 


conditions  and  factors  affect  family 
processes  in  general  and  child 
maltreatment  in  particular;  poverty  and 
child  maltreatment,  the  role  of 
neighborhood  safety  factors  in  the 
etiology  and  reporting  of  child  abuse 
and  neglect  and  the  delivery  of 
investigation  and  treatment  ser%ices: 
cultural  factors  in  mallroatment;  how 
the  adverse  consequences  of  child 
maltreatment  affect  subsequent 
development;  how  children's 
perceptions  of  maltreatment  and  their 
cognitive  styles  mediate  their  responses 
to  raaltreaOnent,  the  development  of 
problem  behaviors  among  adolescents 
maltreated  as  children;  and  the 
relationship  between  maltreatment  and 
specific  attributes  or  disability 
characteristics  and  subsequent  effects. 

Also  included  are  comparative  studies 
on  the  cost  benefits  and  cost 
effectiveness  of  home  visitation,  self- 
help  and  other  iimovative  prevention 
and  treatment  programs  for  differing 
types  of  child  maltreatment  and  on  the 
roles  and  functions  of  professionals 
(paid  or  volunteer)  and 
paraprofessionals  (paid  or  volunteer). 

Secondary  analyses  of  existing 
databases  and  computer  modeling 
strategies  may  be  considered  for  these 
studies.  Use  of  multiple  measures,  both 
quantitative  and  qualitative,  should  be 
considered.  Studies  should  examine  the 
relationship  among  multiple  forms  of 
maltreatment  where  such  co- 
occurrences are  found. 

Minimum  requirements  for  project 
design:  In  order  to  compete  successhilly 
under  this  priority  area,  the  applicant 
should: 

•  Describe  how  the  proposed  research 
addresses  current  and  emerging  issues 
that  have  direct  application  to  the  field 
of  child  abuse  and  neglect  within  the 
context  of  NCCAN's  legislative 
responsibihties. 

•  Demonstrate  an  in-depth 
understanding  of  the  issues  and 
problems  associated  with  child  abuse 
and  neglect,  and  provide  an  up-to-date 
review  of  the  relevant  hterature. 

•  Propose  an  approach  that  is 
appropriate  to  the  scientific  objectives 
of  the  study,  comprehensive,  and 
culturally  responsive  to  the  populations 
included  in  the  study. 

•  Describe  the  overall  research  design 
that  would  be  emploj'ed.  including  as 
apphcable:  Sampling  procedures, 
experimental  design,  the  kinds  of  data 
to  be  collected,  procedures  for  data 
collection,  the  instruments  and 
measurements  to  be  utihzed,  adapted  or 
developed  and  the  plans  for  data 
analysis. 
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•  Demonstrate  an  ability  to  gain 
access  to  necessary  information,  data, 
and  clients. 

•  Describe  strategies  for  the 
dissemination  of  the  findings  in  a 
manner  that  would  be  of  use  to  other 
researchers  and  practitioners  in  the 
field. 

•  Provide  all  required  assurances  and 
certifications,  including  Certification  of 
Protection  of  Human  Subjects 
Assurances,  as  part  of  the  application, 
as  necessary. 

•  Provide  assurances  that  at  least  one 
key  staff  pe.'son  would  attend  a  three- 
day  annual  spring  meeting  in 
Washington,  DC;  that  the  data  set  would 
be  prepared  according  to  sound  data 
processing  and  documentation  practices 
and  be  made  available  to  the  National 
Data  Archive  on  Child  Abuse  and 
Neglect:  and  that  the  final  report  would 
be  prepared  in  an  NCCAN-suggested 
format  ensuring  its  ease  for 
dissemination  and  utilization. 

Project  duration:  The  length  of  the 
project  mu.st  not  exceed  36  months. 

Federal  share  of  project  costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  5200,000  per  12-month 
budget  period.  Applications  for  lesser 
amounts,  including  those  for  small 
grants  of  525,000  or  less,  will  also  be 
considered  under  this  priority  area. 

Matching  requirements:  There  is  no 
matching  requirement. 

Anticipated  number  of  projects  to  be 
funded:  It  is  anticipated  that  ten  projects 
will  be  funded  at  the  maximum  funding 
level  or  more  than  12  if  acceptable 
applications  for  lesser  amounts  are 
funded. 

1.02  Graduate  Research  and  Medical 
Research  Fellowships  in  Child  Abuse 
and  Neglect. 

Eligible  applicants:  Institutions  of 
higher  education,  including  Historically 
Black  Colleges  and  Universities,  Native 
American  institutions  of  higher  learning 
and  other  institutions  of  higher  learning 
with  a  history  of  ser\ing  Hispanic  and 
Asian  populations,  on  behalf  of 
qualified  doctoral  candidates  enrolled 
in  the  sponsoring  institution.  To  be 
eligible  to  administer  such  a  grant  on 
behalf  of  a  student,  the  institution  must 
be  fully  accredited  by  one  of  the 
regional  institutional  accrediting 
commissions  recognized  by  the  U.S. 
Secretary  of  Education  and  the  Council 
on  Post-Secondary  Accreditation,  the 
Accreditation  Council  for  Graduate 
Medical  Education  or  the  Liaison 
Committee  for  Medical  Education,  as 
applicable. 

Purpose:  To  provide  support  for 
graduate  students  as  well  as  medical 
students,  residents,  or  fellows  to 


conduct  research  on  critical  issues  in 
child  abuse  and  neglect. 

Background  information:  The  research 
community  has  highlighted  the  need  to 
draw  new  researchers  into  the  field  of 
child  abuse  and  neglect.  During  Fvs 
1991  and  1992,  NCCAN  funded  a  total 
of  17  graduate  research  fellowships  for 
doctoral  candidates  to  complete 
dissertations  addressing  critical  issues 
in  child  abuse  and  neglect.  The  NCCAN 
is  continuing  to  provide  support  for 
individual  fellowships  for  doctoral 
candidates  to  complete  dissertations 
addressing  critical  issues  in  child  abuse 
and  neglect  as  well  as  expanding  the 
program  to  include  graduate  students  at 
the  pre-dissertation  level,  and  medical 
students,  residents,  or  fellows  engaged 
in  empirical  research  projects. 

The  ACYF  seeks  to  expand  the 
research  capacity  of  the  field  by 
encouraging  more  students  to  seek 
careers  in  child  abuse  and  neglect 
research  through  the  granting  of 
individual  graduate  research  and 
medical  research  fellowships. 

Examples  of  the  proposed  questions 
to  be  addressed  and  issues  to  be  studied 
for  Graduate  and  Medical  Research 
Fellowships  include,  but  are  not  limited 
to.  the  specific  topics  hsted  under  the 
priority  area  on  Field  Initiated  Research 
tor  Child  Abuse  and  Neglect  (see 
priority  area  #1.01),  and  research  on 
new  medical  screening  and  diagnostic 
techniques  or  treatments  for  child  abuse 
and  neglect.  Applicants  may  also 
propose  secondary  analyses  of  existing 
databases  or  conduct  additional 
analyses  of  data  within  ongoing  research 
programs  to  address  new  questions. 
When  the  proposed  study  is  to  be  part 
of  an  ongoing  research  project  at  the 
institution,  the  study  must  be  clearly 
distinguished  from  the  other  research. 

The  NCCAN  and  ACYF  are  interested 
in  supporting  doctoral-level  candidates 
as  well  as  medical  students,  residents  or 
fellows,  through  their  sponsoring 
institutions,  who  are  now  conducting  or 
wish  to  conduct  research  on  child  abuse 
and  neglect.  While  an  individual  is 
considered  to  be  the  beneficiar}'  of  the 
grant  support,  awards  will  be  made  to 
eligible  institutions  on  behalf  of 
qualified  candidates.  Doctoral-level 
candidates  in  interdisciplinary 
programs,  social  work  programs, 
nursing  schools  and  related  programs, 
such  as  special  education  or  early 
childhood  education,  are  also 
encouraged  to  apply  for  support  through 
their  institutions  as  are  medical 
students,  residents  or  fellows 
participating  in  such  programs. 

Minimum  requirements  for  project 
design:  In  order  to  compete  successfully 


under  this  priority  area,  the  applicant 
should: 

•  Provide  evidence  that  the  candidate 
is  enrolled  as  a  doctoral  candidate  or 
medical  student,  resident  or  fellow  in 
the  sponsoring  institution  and  include 
information  on  his/her  current  academic 
status. 

•  Provide  a  resume  of  the  candidate 
including  information  on  education, 
employment  experiences,  conference 
presentations,  papers  and  other 
publications.  A  letter  of  support  from  a 
sponsoring  faculty  member  must  also  be 
provided  for  each  candidate  seeking  a 
fellowship. 

•  Propose  one  or  more  research 
questions  to  be  addressed  by  the 
candidate  which  would  contribute  to 
the  body  of  knowledge  about  child 
maltreatment. 

•  Demonstrate  tlie  candidate's  in- 
depth  understanding  of  the  issues  and 
problems  associated  with  child  abuse 
and  neglect  and  provide  an  up-to-date 
review  of  the  relevant  literature. 

•  Present  specific  results  from  any 
relevant  planning  studies,  pilot  studies 
or  other  preparatory  work  conducted  by 
the  candidate. 

•  Describe  the  overall  research  design 
which  would  be  employed,  including  as 
applicable:  Sampling  procedures, 
experimental  design,  kinds  of  data  to  be 
collected,  procedures  for  data 
collection,  the  instruments  and 
measuremnnts  to  be  utilized,  adapted  or 
developed  and  the  plans  for  data 
analysis. 

•  Indicate  how  the  proposed  study  is 
distinguished  from  other  ongoing 
research  at  the  university  of  which  it  is 
a  part,  if  applicable. 

•  Demonstrate  the  candidates  ability 
to  gain  access  to  necessary  information, 
data,  and  clients.  Identify  any 
limitations  in  carr\'ing  out  the  research 
(e.g.,  obtaining  the  sample)  or  potential 
barriers  to  the  completion  of  the  study 

•  Provide  assurances  that  the  full 
grant  amount  would  go  directly  to:  The 
graduate  or  medical  student,  resident  or 
fellow  as  a  stipend;  some  dependent 
allowances;  any  appropriate  university 
foes;  and  major  project  costs  for 
conducting  the  proposed  research, 
including  any  necessary  travel.  No 
overhead  costs  (indirect  costs)  are 
allowed  for  this  program. 

•  Provide  all  required  assurances  and 
certifications,  including  Certification  of 
Protection  of  Human  Subjects 
Assurances,  as  part  of  the  application. 

•  Provide  assurances  that  the 
candidate  would  attend  a  three-day 
annual  spring  meeting  in  Washington, 
DC,  and  w  ould  prepare  quarterly 
progress  reports  and  a  final  project 
report  in  an  NCCAN-suggested  format 
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ensuring  its  ease  for  dissemination  and 
utilization. 

Project  duration:  The  length  of  the 
project  must  not  exceed  17  months. 

Federal  share  of  the  project  costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $10,000. 

Matching  requirement:  There  is  no 
matching  requirement. 

Anticipated  number  of  projects  to  be 
funded:  It  is  anticipated  that  20  projects 
will  be  ^dnded.  No  more  than  two 
awards  p>er  institution  will  be  made. 

1.03    Research  on  Risk  Assessment 
Systems 

Eligible  applicants:  State  or  local. 
Tribal,  public  or  private  non-profit 
agencies,  organizations,  and  institutions 
of  higher  learning.  Collaborative  efforts 
and  interdisciplinary  approaches  are 
encouraged. 

Purpose:  To  support  research  studies 
on  risk  assessment  systems. 

Background  information:  Risk 
assessment  systems  have  been  in  use  by 
Child  Protective  Services  (CPS)  agencies 
for  the  past  ten  years.  Several  child 
welfare  organizations  and  nearly  all  of 
the  State  CPS  agencies  have  been 
involved  in  the  development  and/or 
implementation  of  such  systems.  A  few 
States  maintain  administrative  units 
that  conduct  research,  evaluation  and 
training  on  risk  assessment.  At  least  14 
States  are  using  Child  Abuse  and 
Neglect  Basic  State  Grant  funds  to 
implement  or  improve  their  use  of  risk" 
assessment  systems. 

From  1986  to  the  present.  NCCAN  has 
funded  eight  studies  on  risk  assessment 
related  to  such  issues  as  the  following: 
Screening  decisions  in  CPS; 
development  of  a  predictive  screening 
model;  improving  cultural  sensitivity  in 
risk  assessment;  comparative  analyses  of 
risk  assessment  systems;  the  impact  of 
investigations;  and  a  study  of  high  risk 
child  abuse  and  neglect  groups.  In 
December  1991.  NCCAN  sponsored  a 
Sjinposium  on  Risk  Assessment  in 
Child  Protective  Services  to  determine 
the  state-of-the-field  and  highlight 
future  directions.  The  extensive 
background  papers  and  the  proceedings 
are  available  from  the  Clearinghouse  on 
Child  Abuse  and  Neglect  Information. 

A  recent  NCCAN-sponsored  analysis 
of  State  practices  indicates  that  risk 
assessment  is  being  used  mainly  as  a 
tool  for  guiding  casework  practice,  for 
collecting  pertinent  information  about 
the  child  and  family,  for  classifying 
existing  risk  factors,  and  for  service 
plaiming.  About  one-third  of  the  States 
reported  that  they  use  risk  assessment  as 
a  predictive  tool.  The  Children's  Bureau 
and  NCCAN  are  ciirrently  supporting  a 
study  on  Child  Welfare  Decision 


Enhancement  that  is  building  on 
research  on  risk  assessment  focused 
primarily  on  decisions  to  investigate 
and  to  open  cases  for  ongoing  services, 
client  outcomes  research,  operations 
research  and  related  research. 

Various  risk  assessment  instruments 
are  being  used  by  CPS  agencies  across 
the  country.  Despite  this  widespread 
application  of  risk  assessment  in  CPS 
practice  and  its  potential  for  prediction 
of  maltreatment,  further  research  and 
development  need  to  be  conducted 
before  risk  assessment  can  be  used  with 
confidence  as  a  comprehensive 
approach  to  effective  CPS  practice  and 
administration.  Under  the  pressure  of 
high  staff  turnover,  excessive  caseloads, 
and  increased  reporting  of  more 
complex  types  of  maltreatment,  some 
agencies  have  sought  to  use  these 
instruments  and  systems  without  the 
adequate  preparatory  training  of  staff. 
Sound  protocols  and  operational 
procedures  wll  help  to  address  these 
practice  problems.  Concerns  have  also 
been  expressed  over  the  need  for 
culturally  sensitive  risk  assessment 
systems  and  the  need  to  include 
strengths  or  positive  case  factors  in 
models.  Research  on  risk  assessment 
should  also  address  such  areas  as  the 
validation  of  variables  and  outcome 
measures. 

In  this  priority  area.  NCCAN  seeks  to 
build  upon  the  current  knowledge  base 
on  decision-making  processes  and  the 
use  of  risk  assessment  systems  to 
address  the  need  for  practice 
improvements  by  conducting  studies  in 
two  areas: 

(1)  A  study  of  the  effectiveness  of  the 
decision-making  processes  and  criteria 
used  in  CPS  operations  to  determine 
level  of  severity  of  single  or  multiple 
types  of  maltreatment  and  the  risk  of  re- 
occurrence of  maltreatment.  This  study 
should  also  address  the  implications  of 
these  processes  as  used  by  CPS  workers 
for  case  management,  workload 
management  and  resource  allocation, 
supervision  and  training,  program 
evaluation  and  use  of  automation. 

(2)  A  comparative  study  of  the  use 
and  effectiveness  of  different  risk 
assessment  models  in  the  decision- 
making processes  of  CPS  operations  to 
determine  the  level  of  severity  of  single 
and  multiple  types  of  maltreatment  and 
predici  the  risk  of  re-occurrence  of 
maltreatment  and  the  implications  for 
practice.  This  study  should  also 
examine  the  reUability  and  validity  of 
these  models  with  different  populations 
across  different  jurisdictions,  the  extent 
to  which  these  models  are  sensitive  to 
family  strengths,  children  with 
disabilities,  and  cultural  differences. 
Additionally,  the  study  should  take  into 


consideration  the  background  of  and 
training  provided  to  staff  in  the  use  of 
the  risk  assessment  tools  for  decision- 
making. 

For  mis  particular  priority  area,  an 
applicant  may  apply  for  a  grant  to 
conduct  either  study  or  apply  for  two 
grants  to  respectively  address  each 
study. 

Minimum  requirements  for  project 
design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
should: 

•  Demonstrate  an  in-depth 
understanding  of  the  issues  and 
methodological  problems,  including 
definitions,  associated  with  conducting 
multi-site  and  comparative  studies  of 
decision-making  processes  and  risk 
assessment  systems. 

•  Provide  an  up-to-date  review  of  the 
relevant  literature. 

•  Provide  for  an  18-month  follow-up 
after  the  decisions  on  level  of  severity 
and  risk  of  re-occurrence  have  been 
made. 

•  Provide  an  approach  that  is 
appropriate  to  the  scientific  objectives 
of  the  study,  comprehensive,  and 
culturally  responsive  to  the  populations 
included  in  the  study. 

•  Describe  the  overall  research  design 
that  would  be  employed,  including  as 
applicable:  Sampling  procedures, 
experimental  design,  the  kinds  of  data 
to  be  collected,  procedures  for  data 
collection,  the  instruments  and 
measurements  to  be  utilized,  adapted  or 
developed  and  the  plans  for  data 
analysis. 

•  Demonstrate  an  ability  to  gain 
access  to  the  necessary  information, 
data,  end  clients. 

•  Describe  strategies  for  the 
dissemination  of  the  findings  in  a 
manner  that  would  be  of  use  to  other 
researchers  and  practitioners  in  the 
field. 

•  Provide  all  required  assurances  and 
certifications,  including  Certification  of 
Protection  of  Human  Subjects 
Assurances,  as  part  of  the  application, 
as  necessary. 

•  Provide  assurances  that  at  least  one 
key  staff  person  would  attend  a  three- 
day  annual  spring  meeting  in 
Washington.  DC;  that  the  data  set  would 
be  prepared  according  to  sound  data 
processing  and  documentation  practices 
and  be  made  available  to  the  National 
Data  Archive  on  Child  Abuse  and 
Neglect;  and  that  the  final  report  would 
be  prepared  in  an  NCCAN-suggested 
format  ensuring  its  ease  for 
dissemination  and  utilization. 

Project  duration:  The  length  of  the 
project.must  not  exceed  36  months. 

Federal  share  of  the  project  costs;  The 
maximum  Federal  share  of  the  project  is 
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not  to  exceed  $200,000  per  12-month 
budget  period. 

Matching  requirement:  There  is  no 
matching  requirement. 

Anticipated  number  of  projects  to  be 
funded:  It  is  anticipated  that  two 
projects  will  be  funded. 

2.  Demonstration  Priorities 

2.01     Innovative  Approaches  To 
Expand  the  Use  of  Volunteers  in  Child 
Abuse  and  Neglect  Prevention. 
Intervention  and  Treatment  Programs 

Ehgible  apphcants:  State  or  local, 
Tribal,  pubhc  or  private  non-profit 
agencies,  organizations,  and  institutions 
of  higher  learning.  Collaborative  efforts 
and  interdiscipliaar>-  approaches  are 
encouraged. 

Purpose:  To  support  the  development 
of  innovative  approaches  to  expand  the 
use  of  volunteers  in  child  abuse  and 
neglect  prevention,  intervention  and 
treatment  programs. 

Background  information:  Volunteers 
continue  to  be  a  vital  community 
resource  for  the  prevention  and 
treatment  of  child  abuse  and  neglect. 
They  have  been  used  extensively  in 
child  protection  in  such  support 
activities  as  the  provision  of 
transportation,  clerical  assistance,  and 
arranging  for  food  and  clothing 
donations.  They  have  also  worked 
effectively  in  public  awareness 
programs,  respite  care,  and  substance 
abuse  prevention  and  treatment 
programs.  Several  approaches  for  the 
utilization  of  volunteers,  including 
those  supported  by  NCCAN,  have  been 
piloted  and  fully  implemented  by  the 
field.  Examples  include  the  use  of 
volunteers  in  the  now  established  roles 
of  the  court-appointed  sf)ecial  advocate, 
guardian  ad  litem,  and  parent  aide. 
More  recent  examples  of  new  uses 
include  the  Family  Mentor  Program 
initiated  in  1991  using  Foster 
Grandparents  in  family  preservation 
programs  through  a  collaborative 
arrangement  between  the  New  York  City 
Department  of  Aging  and  the  Child 
Welfare  Administration;  a  program 
sponsored  by  the  American  Association 
of  Retired  Persons  using  retired  teachers 
and  administrators  to  go  into  the 
schools  to  teach  peer  mediation  for 
conflict  resolution;  and  the  involvement 
of  Volunteers  in  Service  to  America 
(\1ST.^)  in  child  abuse  prevention 
programs  as  initiated  by  the  Missouri 
Children's  Trust  Fund. 

Given  the  problem  of  scarce  resources 
facing  all  levels  of  government  and  the 
non-profit  sector  and  the  increasing 
needs  of  the  field,  NCCAN  is  interested 
in  promoting  the  expansion  of  volunteer 
opportunities  to  augment  and  improve 


prevention,  intervention  and  treatment 
services.  The  NCCAN  intends  to  support 
this  expansion  through  the  development 
of  innovative  models  which  utilize 
volunteers  in  settings  and  activities 
where  they  have  not  previously  been 
used  and  the  development  of  new  roles 
for  populations  who  have  not 
previously  served  as  volunteers. 

Collaborative  and  multidisciplinary 
approaches  are  encouraged  and  may 
include  pubUc-private  partnerships. 
Examples  include  collatrarations  with 
ACTION'S  Foster  Grandparent  Program, 
the  Retired  Senior  Volxmteer  Program, 
the  National  Service  Corporation's 
program  for  youth  in  pubhc  service,  and 
businesses'  volimteer  programs  for  their 
workers. 

There  is  also  a  need  to  identify, 
document  and  disseminate  information 
on  the  most  effective  practices  for  the 
recruitment,  training,  supervision  and 
retention  of  volunteers  In  these  new 
settings  in  order  to  enhance  the  capacity 
of  other  communities  to  successfully 
develop  this  valuable  resource.  The 
roles,  responsibilities,  and  functions  of 
the  volunteers  should  clearly  be 
delineated  and  distinguished  from  those 
of  paid  staff.  Volunteers,  however,  may 
receive  some  minimal  payment  or 
reimbursement  for  their  expenses. 
Proposed  demonstration  projects  should 
include  an  evaluation  component  and 
plans  for  the  dissemination  and 
utilization  of  these  findings  through 
new  networks,  and  manuals  for  the 
replication  of  effective  approaches  in 
new  locations. 

Minimum  requirements  for  project 
design:  In  order  to  compete  successfully 
under  this  priority  area,  the  appUcant 
should: 

•  Describe  how  the  project  builds  on 
the  existing  knowledge  base  and 
capacity  of  pubUc  and  private  agencies 
to  collaborate  in  using  volunteers. 

•  Describe  the  design  of  the  project  to 
be  developed  and  implemented 
including  the  nature  of  any 
collaborative  efforts  and  the 
geographical  area  to  be  targeted  in  terms 
of  its  distinctive  features  and  the 
population  to  be  recruited  and  served. 

•  Propose  an  approach  that  is 
comprehensive  and  culturally 
responsive  to  the  populations  included 
in  the  demonstration. 

•  Describe  how  the  evaluation  would 
be  carried  out,  including  the  design, 
kinds  of  data  to  be  collected  on  clients 
and  services  provided,  and  the 
outcomes  that  would  be  measured. 

•  Provide  a  plan  for  the 
dissemination  of  the  manual(s)  through 
new  networks  of  potential  users;  and 

•  Provide  assurances  that  at  least  one 
key  staff  person  would  attend  an  annual 


meeting  in  Washington,  DC.,  and  would 
prepare  quarterly  progress  reports  and  a 
final  project  report  in  an  NCCAN- 
suggested  format  ensuring  its  ease  for 
dissemination  and  utilization. 

Project  duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  share  of  the  project  costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $150,000  per  12-raonth 
budget  period  or  a  maximum  of 
$450,000  for  a  3-vear  project  period. 

Matching  requirement:  Grantees  must 
provide  at  least  25  percent  of  the  total 
cost  of  the  projecl.  The  total  approved 
cost  of  the  project  is  the  sura  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $450,000  in  Federal  funds 
(based  on  an  award  of  $150,000  per 
budget  period),  must  include  a  match  of 
at  least  $150,000  (25  percent  total 
project  cost). 

Ajiticipated  number  of  projects  to  be 
funded:  It  is  anticipated  that  two 
projects  will  be  funded. 

2.02  Model  Inter-Agency  Collaborative 
Approaches  To  Prevent  Maltreatment  of 
Children  With  Disabilities 

Eligible  apphcants:  State  or  local, 
Tribal,  pubhc  or  private  non-profit 
agencies,  organizations,  and  Institutions 
of  higher  learning.  Collaborative  efforts 
and  interdisciphnary  approaches  are 
encouraged. 

Purpose:  To  support  the  development 
of  model  inter-agency  collaborative 
approaches  to  prevent  maltreatment  of 
children  with  disabilities. 

Background  information:  A  number  of 
studies  have  found  that  children  with 
mental  and  physical  disabilities  are 
overly-represented  In  maltreated 
samples,  and  preliminary  studies  have 
found  a  high  incidence  of  maltreatment 
among  children  with  disabilities 
(Ammerman  et  al..  1988  &  1991). 
Studies  also  suggest  that  many  children 
with  disabihties  exhibit  behaviors  that 
are  similar  to  those  of  maltreated 
children  who  do  not  have  disabilities, 
indicating  that  some  children  with 
disabihties  may  be  at  high  risk  for  child 
abuse  and  neglect. 

There  is  a  need  to  identify,  develop  or 
adapt  model  approaches  to  the 
prevention  of  maltreatment  of  children 
with  disabilities.  These  approaches 
should  address  the  unique  needs  of 
children  with  various  types  of 
disabihties  and  their  families. 
Specifically,  the  approaches  should  be 
sensitive  to  the  severe  behavioral 
problems  that  some  children  with 
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disabilities  may  exhibit.  They  should 
also  be  sensitive  to  the  risk  factors  for 
potential  medical  neglect  of  infants  with 
disabihties  and  hfe-threatening 
conditions  as  well  as  other  factors  of 
risk  for  maltreatment  such  as  disruption 
in  the  formation  of  parent-child 
attachments,  stress  and  frustration 
associated  with  the  raising  of  children 
with  disabilities,  and  the  increased 
vulnerability  of  many  of  these  children 
due  to  communication  difficulties  in 
revealing  their  possible  maltreatment  to 
others. 

In  this  priority  area.  NCCAN  intends 
to  support  collaborative  efforts  for 
developing  and  implementing  model 
programs  for  the  prevention  of 
maltreatment  of  children  with 
disabilities.  This  would  include 
collaboration  with  the  Education  and 
Training  component  of  the  State 
Protection  and  Advocacy  System 
created  by  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  of  1990.  as  amended,  and  the  State 
Interagency  Coordinating  Council  for 
the  early  intervention  program  under 
Part  H  of  the  Individuals  with 
Disabilities  Education  Act.  Examples  of 
products  available  for  use  include  a 
training  guide  for  Preventing 
Maltreatment  of  Children  with 
Handicaps  and  Programs  to  Support 
Families  of  Children  with  Special  Needs 
for  Use  in  Head  Start  and  Public  School 
developed  in  1985  and  1986  as  a  result 
of  an  Interagency  Agreement  between 
the  Department  of  Education's  Special 
Education  Programs,  the  Administration 
on  Children,  Youth  and  Families  and 
the  Administration  on  Developmental 
Disabilities.  These  demonstration 
programs  may  build  on  such  materials 
developed  or  adapted  from  or  linked 
with  other  community-based  programs 
run  by  Head  Start  programs,  school 
systems.  University  Affiliated  Programs 
under  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1990,  as  amended,  Title  V  funded 
programs  for  children  with  special 
health  care  needs  and  Supplemental 
Security  Income  outreach  efforts, 
private  agencies,  hospitals,  mental 
health  centers,  crisis  nurseries  and 
respite  care  programs  or  Child 
Protective  Services  agencies. 

An  evaluation  component  should  be 
included  and  the  program  must  be 
designed,  as  appropriate,  to: 

•  Create  community  awareness  and 
sensitivity  to  the  prevention  and 
intervention  needs  of  children  with 
disabilities  who  are  maltreated  through 
the  use  of  brochures,  oral  presentations, 
and  the  media,  including  television, 
radio  and  newspapers;  such  community 
education  programs  should  be  designed 


to  reach  all  famiUes  by  using  closed 
captioning,  large  print,  audio-tape,  and 
easy  reading  materials  and  related 
efforts  to  ensure  access  and 
understanding; 

•  Mobilize  local  public  and  private 
agencies  and  resources  to  make 
provision  for  the  prevention  of  child 
maltreatment  as  part  of  the  systematic 
screening,  early  identification  and 
referral  of  children  uith  single  and/or 
multiple  disabihties  and  their  famiUes 
for  appropriate  prevention  and 
intervention  ser\'ices; 

•  Make  use  of  self-instructional 
training  materials  for  the  prevention  of 
child  maltreatment  for  use  by  famiUes 
and  community  service  agencies  in  the 
provision  of  early  screening, 
identification,  and  referral  of  children 
with  disabilities; 

•  Adopt  a  comprehensive  and 
individualized  approach  to  prevention 
in  the  assessment  and  a  multi- 
component  intervention  strategy; 

•  Target  various  intervention 
strategies  to  remediate  the  high  risk 
factors  for  maltreatment  of  children 
with  various  types  of  disabilities  and 
ptirental/family  stress  and  need  for 
supportive  services; 

•  Network  with  social,  medical, 
mental  health,  and  legal  consultants  and 
advocacy  groups  including  State 
Protection  and  Advocacy  Systems; 

•  Coordinate  maltreatment 
prevention  and  inter\'ention  services 
among  community-based  agencies  to 
meet  the  needs  of  children  with 
disabilities  and  their  families  including 
safe  and  appropriate  recreational 
services; 

•  Recognize  the  unique  transportation 
needs  of  children  with  disabilities  and 
ensure  their  accessibility  to  sites  where 
preventive  services  are  being  delivered; 

•  Recognize  the  unique  needs 
children  with  disabilities  have  for 
access  to  and  accommodation  by  the 
legal  system; 

•  Build  on  the  strengths  and 
community-based  support  system 
networks  of  the  individual  child  and 
family  (e.g.,  churches,  service  clubs, 
extended  families,  support  groups,  day 
programs,  respite  care,  and  social  and 
recreation  facihties);  and 

•  Screen,  recruit,  train  and  use 
volunteers  and  paraprofessionals  for 
home  visitation  and  provision  of  home- 
based  support  services. 

These  services  may  be  implemented 
on  a  multi-county.  State  or  regional 
basis.  The  proposed  demonstrations 
should  include  plans  for  the 
dissemination  and  utilization  of  report 
findings  and  how-to  manuals  for  the 
replication  of  effective  approaches  in 
other  locations  through  the  State  and 


local  CPS  agencies,  the  State  Protection 
and  Advocacy-  Systems  and  related 
networks. 

Minimum  requirements  for  project 
design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
should: 

•  Describe  the  design  of  the  project  to 
be  developed  and  implemented. 

•  Propose  an  approach  that  is 
comprehensive  and  culturally 
responsive  to  the  populations  included 
in  the  demonstration. 

•  Recommend  a  detailed  plan  and 
strategy'  for  further  dissemination  of  the 
products  or  publications  developed  in 
the  course  of  this  work. 

•  Describe  the  evaluation  that  would 
be  carried  out,  including  the  kinds  of 
data  that  would  be  collected  on 
participants,  programs,  and 
communities,  the  outcomes  that  would 
be  measured;  the  evaluation  design  that 
would  be  employed;  and  how  the  data 
would  be  analyzed. 

•  Provide  assurances  that  at  least  one 
key  staff  person  would  attend  an  annual 
meeting  in  Washington,  DC,  and  would 
prepare  quarterly  progress  reports  and  a 
final  project  report  in  an  NCCAN- 
suggested  format  ensuring  its  ease  for 
dissemination  and  utilization. 

Project  duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  share  of  the  project  costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $200,000  per  12-month 
budget  period  or  $600,000  for  a  3-year 
project  period. 

Matcning  requirement:  Grantees  must 
provide  at  least  25  percent  of  the  total 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $600,000  in  Federal  funds 
(based  on  an  award  of  $200,000  per 
budget  period),  must  include  a  match  of 
at  least  $200,000  (25  percent  total 
project  cost). 

Anticipated  number  of  projects  to  be 
funded:  It  is  anticipated  that  two 
projects  will  be  funded. 

2.03     Specialized  lomt  Training  for 
State  and  Local  Child  Protective 
Services  Workers  and  Providers  of 
Services  to  Children  With  Disabilities 
on  the  Identification,  Intervention  and/ 
or  Treatment  of  Maltreated  Children 
With  Disabilities 

Eligible  applicants:  State  or  local. 
Tribal,  pubhc  or  private  non-profit 
agencies,  organizations,  and  institutions 
of  higher  learning.  Collaborative  efforts 
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and  interdisciplinary  approaches  are 
encouraged.  A  joint  application  by  the 
collaborating  entities  is  required;  one  of 
the  entities  must  be  a  Child  Protective 
Service  (CPS)  agency. 

P\irpose;  To  support  the  development 
of  specialized  joini  training  for  State 
and  local  Giild  Protective  Services 
workers  and  providers  of  services  to 
children  with  disabilities  on  the 
identification,  intervention  and/ or 
treatment  of  maltreated  children  with 
disabihties. 

Background  information:  Infants  and 
childrpn  with  disabilities  are 
particularly  vulnerable  to  abuse  and 
neglect,  and  many  children  develop 
disabilities  because  of  abuse  and 
neglect.  The  quahty  of  program 
development,  screening  and  assessment, 
diagnosis  and  referral,  interagency  case 
managenient,  and  services  provided  to 
meet  the  special  needs  of  abused  and 
neglected  infants  and  children  with 
disabilities  and  their  families  depends 
heavily  on  collaboration  and 
coordination  between  State  and  local 
Child  Protective  Services  (CPS)  agencies 
and  State  and  local  agencies  that 
primarily  serve  children  with 
disabihties. 

There  is  a  need  to  increase  the 
knowledge  and  expertise  of  CPS 
workers  and  providers  of  services  to 
children  with  disabihties  for  meeting 
the  needs  of  maltreated  infants  and 
children  with  disabihties.  The  NCCAN 
is  Interested  in  supporting  joint  training 
programs  in  order  to  develop  such 
competence  and  coordination  between 
agencies  in  addressing  the  unique  needs 
of  this  population.  The  development  of 
these  training  programs  requires 
collaboration  by  State  and  local  agencies 
in  the  field  of  child  protection  and 
serv  ices  to  children  with  disabihties. 
This  includes  collaboration  with  the 
State  Protection  and  Advocacy  System 
authorized  by  the  Developmental 
Disabihties  Assistance  and  Bill  of  Rights 
Act  of  1990,  as  amended,  the  State  Title 
V  Block  Grant  Program  of  the  Maternal 
and  Child  Health  Bureau;  and  related 
networks.  Resources  also  include  the 
National  Information  Clearinghouse  for 
Infants  with  Disabilities  and  Life- 
Threatening  Disabihties;  the  National 
Maternal  and  Child  Health 
Clearinghouse:  and  the  National 
Resource  Center  for  Crises  Nurseries 
and  Respite  Care  Services.  The  training 
should  focus  on  techniques  for  the 
identification,  intervention  and/or 
treatment  of  abuse  and  neglect, 
including  medical  neglect  of  infants  and 
children  with  disabihties  and  their 
families.  Techniques  should  include 
diverse  methods  of  communication  and 
the  need  for  the  availability  of  these 


tools  for  communication  (such  as  TDD 
phones,  sign  language,  electronic 
communication  boards,  and  facilitated 
communication)  at  the  time  of 
investigation.  The  training  program 
should  also  be  designed  to  improve 
coordination  between  State  or  local  CPS 
agencies  and  State  agencies  and  local 
agencies  serving  children  with 
disabilities  and  improve  the  delivery  of 
services  to  Infants  and  children  vdth 
disabilities  and  their  families  as  a  result 
of  this  coordination. 

The  development  of  such  training 
programs  should  be  documented  and 
include  a  strong  evaluation  comjxjnent. 
Plans  should  be  included  for  the 
dissemination  and  utilization  of  report 
findings,  training  materials,  and  how-to- 
man uais  for  the  rephcation  of  effective 
training  approaches  through  the  State 
and  local  CPS  agencies,  the  State 
Protection  and  Advocacy  Systems  and 
related  networks. 

Minimum  requirements  for  project 
design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
should: 

•  Describe  the  design  of  the  project  to 
be  developed  and  implemented 
including  the  nature  of  collaborative 
efforts  between  CPS  agencies  and 
agencies  serving  children  with 
disabilities. 

•  Propose  an  approach  that  is 
comprehensive  and  culturally 
responsive  to  the  populations  being 
addressed  and  those  being  trained. 

•  Describe  the  specific  content  areas 
to  be  addressed  in  training,  show  how 
these  areas  are  related  to  the  objective 
of  improving  coordination  between 
State  or  local  CPS  agencies  and  State 
and  local  agencicts  serving  children  with 
disabihties,  and  indicate  how  such 
coordinated  training  would  improve  the 
delivery  of  services  to  infants  and 
children  with  disabilities  and  their 
families. 

•  Describe  the  evaluation  that  would 
be  carried  out,  including  the  kinds  of 
data  that  would  be  collected  on 
participants  and  the  training  provided; 
the  outcomes  that  would  be  measured; 
the  evaluation  design  that  would  be 
employed;  and  how  the  data  would  be 
analyzed. 

•  Provide  assurances  that  at  least  one 
key  staff  person  would  attend  an  annual 
meeting  in  Washington.  DC.,  and  would 
prepare  quarterly  progress  reports  and  a 
final  project  report  in  an  NCCAN- 
suggested  format  ensuring  its  ease  for 
dissemination  and  utiUzation. 

Project  duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  share  of  the  project  costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $150,000  per  12-month 


budget  period  or  a  maximum  of 
$450,000  for  a  three  year  period. 

Matching  requirement:  Grantees  must 
provide  at  least  25  percent  of  the  total 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $450,000  in  Federal  funds 
(based  on  an  award  of  $150,000  per 
budget  period),  must  include  a  match  of 
at  lea.st  $150,000  (25  percent  total 
project  cost). 

Ajiticipated  number  of  projects  to  be 
funded;  It  is  anticipated  that  two 
projects  will  be  funded. 

2.04     Model  Approaches  to  Training 
Professionals  on  Child  Fatality  Review 
Teams 

Eligible  applicants:  State  or  local. 
Tribal,  public  or  private  non-profit 
agencies,  organizations,  and  institutions 
of  higher  learning.  Collaborative  efforts 
and  interdisciplinary  approaches  are 
encouraged. 

Purpose:  To  support  the  development 
of  model  approaches  to  training 
professionals  on  child  fatality  review 
teams. 

Background  information:  .According 
to  the  1992  Annual  Fifty  State  Survey 
conducted  by  the  National  Committee  to 
Prevent  Child  Abuse  (NCPCA).  1,261 
children  were  registered  as  fatal  victims 
of  child  maltreatment.  The  actual 
annual  national  total  may  be  much 
higher.  A  large  number  of  child  fatalities 
are  classified  as  accidents  or 
unexplained  deaths,  rather  than  as 
deaths  resulting  from  maltreatment. 
Undercounting  and  lack  of  knowledge 
about  the  circumstances  of  these  deaths 
misrepresented  the  relationship 
between  many  child  fatalities  and 
maltreatment.  This  lack  of  information 
also  thwarts  efforts  to  develop 
comprehensive  training  and  targeted 
prevention  plans. 

Many  agencies  are  charged  with  the 
investigation  of  a  child's  death  and  may 
not  recognize  the  case  as  suspicious  if 
sufficient  information  is  unavailable.  If 
medical  personnel  are  unfamiliar  with 
signs  of  child  abuse  and  neglect,  the 
death  may  be  attributed  to  natural 
causes,  hi  the  absence  of  an  autoi>sy  or 
an  examination  by  a  coroner  or  medical 
examiner  who  is  trained  in  forensic 
techniques,  evidence  of  maltreatment 
may  go  undetected.  Further,  lack  of 
coordination  and  sharing  of  Information 
among  agencies  and  across  multiple 
jurisdictions  as  well  as  concerns  over 
issues  of  confidentiality  often  impede 
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the  process  of  correct  identification  of 
the  causes  of  child  fatahties.  A  growing 
number  of  localities  and  States  have 
begun  to  take  action  to  develop 
strategies  for  reviewing  child  deaths  in 
order  to  more  effectively  respond  to  and 
ultimately  prevent  child  maltreatment 
fatalities.  Currently  there  are  State  and/ 
or  local  multi -agency  child  fatality 
review  teams  in  34  Slates  and  the 
majority  of  the  remaining  States  have 
plans  underway  to  establish  State  or 
local  teams. 

The  importance  of  child  fatahty 
review  is  emphasized  in  the  1992 
reauthorization  of  the  Child  Abuse 
Prevention  and  Treatment  Act  (CAPTA). 
Within  two  years  of  enactment  of  the 
legislation,  the  Advisory  Board  on  Child 
Abuse  and  Neglect  must  provide  a 
report  to  Congress  with 
recommendations  for  a  national  policy 
designed  to  reduce  and  prevent  child 
maltreatment-related  deaths.  The 
Advisory  Board  has  highlighted  the 
importance  of  this  issue  in  recent 
reports  and  is  holding  public  hearings 
nationwide  on  child  fatalities.  The  law 
also  requires  that  NCCAN  include 
information  on  the  number  of  deaths 
due  to  child  abuse  and  neglect  in  its 
national  inddbnce  study  and  that 
States,  under  the  Basic  State  Grant 
Program,  include  information  on  special 
interagency  child  fatahty  review  panels 
in  their  State  program  plans.  In 
addition,  the  purpose  of  the  Children's 
Justice  Act  program  has  been  expanded 
to  require  that  State  task  forces  address 
the  handling  of  cases  of  suspected  child 
maltreatment-related  fatalities.  Some  of 
the  Children's  Trust  Funds  and 
prevention  programs  are  also  working 
collaboratively  with  these  child  fatality 
review  teams  in  order  to  develop  public 
awareness  and  education  programs  for 
the  prevention  of  child  fatalities. 

Tne  Department  has  initiated  other 
efforts  in  support  of  iho  establishment  of 
child  fatality  review  panels.  Leadership 
has  been  provided  by  the  Maternal  and 
Child  lieallh  Bureau  (MCHB)  and  many 
of  the  efforts  currently  in  place  at  State 
and  local  levels  are  led  anJd  carried  out 
by  Title  V  progranas;  some  of  these 
efforts  are  supported  through  the  use  of 
State  Title  V  Block  Grant  funds  or 
through  MCHB  Special  Programs  of 
Regional  and  National  Significance 
(SPRANS)  discretionary  grants.  One  of 
the  Healthy  People  2000  National 
Health  Promotion  and  Disease 
Prevention  Objectives  is  "to  extend  to  at 
least  45  States  implementation  of 
unexplained  child  death  review 
systems." 

Findings  from  the  Child  Maltreatment 
F  ataUties  Project,  a  collaborative  effort 
of  the  American  Bar  Association  (ABA) 


and  the  American  Academy  of 
Pediatrics  (AAP),  funded  by  the  Robert 
Wood  Johnson  Foundation,  identified 
two  major  models  of  fatality  review 
committees:  Intra-agency  committees, 
which  may  be  interdisciplinary,  often 
formed  for  internal  review  purposes  to 
identify  problems  and  propose  solutions 
wnthin  a  single  agency;  and  inter- 
agency, multidisciplinary  review 
committees  ^^•ith  a  broader  structure  and 
purpose.  Reports  from  the  project  are 
available  from  the  ABA.  The  National 
Center  for  Prosecution  of  Child  Abuse 
sponsors  national  conferences,  provides 
basic  training,  and  publishes  materials 
on  child  maltreatment  fatalities.  In  a 
recent  issue  of  Update  published  by  that 
Center.  Dr  Michael  Durfee.  an  advocate 
for  multi-agency  coordination  on 
suspicious  child  deaths,  reports  that  the 
core  team  members  should  include  a 
prosecuting  attorney,  a  coroner  or 
medical  examiner,  and  representatives 
of  law  enforcement,  health  and  child 
protective  services.  Additional  members 
may  be  from  a  school,  preschool. 
p>robation.  parole,  mental  heahh,  fire 
department,  emergency  room,  an 
emergency  medical  technician  and  a 
child  advocate 

hi  this  priority  area,  NCCAN  seeks  to 
encourage  efficient  and  effective  child 
falality  reviews  at  the  community, 
county  and  State  levels  by  supporting 
the  development  of  model  approaches 
to  the  training  of  professionals  who  are 
members  of  Interagency,  multi- 
disciplinary  child  fatahty  review  teams. 
Such  training  programs  should  include, 
but  not  be  limited  to.  the  development 
of  curriculum  on  the  roles  and 
responsibilities  of  lejim  members; 
guidelines  and  procedures  for 
conducting  comprehensive 
investigations,  including  internal 
requirements  and  intera)i>ency  protocols 
for  medical  examiners  and  coroners,  law 
enforcement  personnel,  child  protective 
services  workers,  health  and  mental 
health  care  providers,  school  and  early 
childhood  program  personnel,  and  other 
professionals  involved  with  child 
fatahty  reviews;  case  management 
reviews:  use  of  uniform  protocols  and 
data  collection  forms  and  procedures  for 
appropriate  sharing  of  information;  and 
team  self-evaluation.  These  programs 
should  also  include  a  resource  manual 
on  relevant  forensic  issues. 

The  development  of  these  model 
approaches  should  be  based  on  and 
include: 

•  A  review  of  existing  child  fatality 
review  training  programs  natl«:wide 
and  an  analysis  of  the  strengths  and 
weaknesses  of  these  approaches; 

•  A  review  and  synthesis  of  materials 
and  reports  from  existing  child  fatahty 


review  team  programs  and  preparation 
of  an  annotated  bibhography; 

•  A  survey  and  assessment  of  training 
needs  nationwide  for  community, 
county  and  State  child  fatahty  review 
teams; 

•  Development  or  adaptation  and 
pilot  testing  of  selected  approaches  to 
child  fatahty  review  teams  at  each  of 
these  levels;  and 

•  Evaluation  of  the  effectiveness  of 
these  training  approaches  and 
identification  of  program  strengths  and 
barriers  to  implementation  of  these 
programs. 

Minimum  requirements  for  project 
design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
should: 

•  Describe  the  desipi  of  the  project  to 
be  developed  and  implemented. 

•  Propose  an  approach  that  is 
comprehensive  and  culturally 
responsive  to  the  propulations  being 
addressed  and  those  being  trained 

•  Propose  and  describe  the  specific 
content  areas  to  be  addressed  in  the 
training, 

•  Describe  the  evaluation  that  would 
be  carried  out.  including  the  kinds  of 
data  that  would  be  collected  on 
participants  end  the  training  provided; 
the  outcomes  that  would  be  measured; 
the  evaluation  design  that  would  be 
employed,  and  how  the  data  would  be 
analyzed. 

•  Provide  assurances  that  at  least  one 
key  staff  member  would  attend  an 
annual  meeting  In  Washington.  DC,  and 
would  prepare  quarteriy  progress 
reports  and  a  final  project  report  tn  an 
NCCAN-suggested  format  ensuring  its 
ease  for  dissemination  and  utilization. 

Project  duration  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  share  of  the  profect  costs:  The 
maximum  Federal  share  of  the  p.'oject  is 
not  to  exceed  $200,000  per  12-month 
budget  period  or  a  ma3dmum  of 
$600,000  for  a  3-year  period 

Matching  requirement:  Grantees  must 
provide  at  least  25  percent  of  the  total 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non- Federal  share  The 
non-Federal  share  may  be  met  b\  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
coi»tnbutions.  Therefore,  a  project 
requesting  $600,000  in  Federal  fixnds 
(based  on  an  award  of  $200,000  per 
budget  period),  must  include  a  match  of 
at  least  $200,000  (25  percent  total 
project  cost  I. 

Anticipated  number  of  profects  to  be 
funded:  h  is  anticipated  that  one  profect 
v\ill  be  funded. 
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Part  III — Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 
application  package.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  II. 

A.  Required  notification  of  the  State 
single  point  of  contact 

All  applications  for  research  or 
demonstration  projects  submitted  to 
NCCAN  are  covered  under  Executive 
Order  (E.O  )  12372,  Intergovernmental 
Review  of  Federal  Programs,  and  title  45 
Code  of  Federal  Regulations  (CFR)  part 
100,  Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
Therefore,  the  applicant  should  contact 
his  or  her  State  Single  Point  of  Contact 
(SPOC)  directly  to  determine  what 
materials,  if  any,  the  SPOC  requires. 
Contact  information  for  each  State's 
SPOC  is  found  at  the  end  of  this  Part. 

All  States  and  territories,  except 
.Mabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oklahoma, 
Pennsylvania.  Oregon,  Virginia, 
Washington,  American  Samoa  and 
Palau,  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 
17  jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applications  for 
projects  to  be  administered  by  federally 
recognized  Indian  Tribes  are  also 
exempt  from  the  requirements  of  E.O. 
12372. 

It  is  imperative  that  the  applicant 
submit  all  required  materials  to  the 
SPOC  as  soon  as  possible  and  indicate 
the  date  of  this  submittal  (or  the  date  of 
contact,  if  no  submittal  is  required)  on 
the  Standard  Form  (SF)  424,  item  16a. 
Under  45  CFR  100.8(a)(2),  SPOCs  have 
60  days  from  the  grant  application 
deadline  to  comment  on  applications  for 
financial  assistance  under  this  program. 
These  comments  are  reviewed  as  part  of 
the  award  process.  Failure  to  notify  the 


SPOC  can  result  in  a  delay  in  grant 
award. 

The  SPOCs  are  encouraged  to 
eUminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  may  trigger  the 
"accommodate  or  explain"  rule.  It  is 
helpful  in  tracking  SPOC  comments  if 
the  SPOC  will  clearly  indicate  the 
applicant  organization  as  it  appears  on 
the  application  SF  424.  When  comments 
are  submitted  directly  to  ACF,  they 
should  be  addressed  to  the  application 
mailing  address  located  in  the  front 
section  of  this  armouncement. 

B.  Deadline  for  submittal  of  applications 

Closing  date:  The  closing  date  for 
submission  of  applications  is  May  31, 
1994. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  place  specified  in  this 
program  armouncement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review  under 
DHHS  GAM  Chapter  1-62.  (Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

Late  applications:  Applications  which 
do  not  meet  the  above  criteria  stated 
above  are  considered  late  applications. 
The  granting  agency  shall  notify  each 
late  applicant  that  its  appHcation  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines:  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

C.  Instructions  for  preparing  the 
application  and  completing  application 
forms 

The  SF  424,  424A,  424B,  and 
certifications  have  been  reprinted  for 
your  convenience  in  preparing  the 
apphcation.  You  should  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  in  the 
announcement,  typing  your  information 
onto  the  copies.  Please  do  not  use  forms 


directly  from  the  Federal  Register 

announcement,  as  they  are  printed  on 
both  sides  of  the  page. 

In  order  to  assist  applicants  in 
correctly  completing  the  SF  424  and  SF 
424A.  a  sample  of  completed  forms  has 
been  included  at  the  end  of  Part  III  of 
this  announcement.  This  sample  is  to  be 
used  only  as  a  guide  for  submitting  your 
application. 

\Vhere  specific  information  is  not 
required  under  this  program,  NA  (not 
applicable)  has  been  preprinted  on  the 
form. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 
Item  1. 
"Type  of  Submission" — Preprinted  on 
the  form. 
Item  2. 

"Date  Submitted"  and  "Applicant 
Identifier" — Date  application  is 
submitted  to  ACF  and  applicant's 
own  internal  control  number,  if 
applicable. 
hem  3. 
"Date  Received  By  State  " — State  use 
only  (if  applicable). 
Item  4. 
"Date  Received  by  Federal  Agency" — 
Leave  blank. 
Item  5. 
"Applicant  Information" 
"Legal  Name" — Enter  the  legal  name 
of  the  applicant  organization.  For 
applications  developed  jointly, 
enter  the  name  of  the  lead 
organization  only.  There  must  be  a 
single  applicant  for  each 
application. 
"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carry  out  the  project 
activity.  Do  not  use  the  name  of  an 
individual  as  the  apphcant.  If  this 
is  the  same  as  the  applicant 
organization,  leave  the 
organizational  unit  blank. 
"Address" — Enter  the  complete 
address  that  the  organization 
actually  uses  to  receive  mail,  since 
this  is  the  address  to  which  all 
correspondence  will  be  sent.  Do  not 
include  both  street  address  and  P.O. 
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box  number  unless  both  must  be 
used  in  mailine. 
"Name  and  telephone  nun^er  of  the 
person  to  be  contacted  on  matters 
involving  this  application  tgive  area 
codei"-^lnteT  the  fuU  name 
(including  academic  degree,  if 
applicable)  and  telephone  number 
of  a  person  who  can  respond  to 
questions  about  the  application. 
This  person  shouid  be  accessible  at 
the  address  given  here  and  will 
receive  aU  correspondence 
regarding  the  application. 

Item  6. 
"Employer  Identification  Number 
(EIN)" — Enter  the  employer 
identification  number  of  the 
applicant  organization,  as  assigned 
by  the  Internal  Revenue  Service, 
including,  if  known,  the  Centrsil 
Registry  System  suffix. 

Item  7. 
"Type  of  Applicant" — Self- 
explanatory. 

Item  8. 
"Type  of  Application" — Preprinted 
on  the  form. 

ftera  9. 
"Name  of  Federal  Agency" — 
Preprinted  on  the  form. 

Item  10. 
"^Catalog  of  Federal  Domestic 
Assistance  Number  and  Title" — 
Enter  the  Catalog  of  Federal 
Domestic  Assistance  (CFDAJ 
number  93.670  which  is  assigned  to 
the  program  under  which  assistance 
is  requested  and  its  title.  Child 
Abuse.  Prevention  and  Treatment 
Act.  as  amended. 

Item  11. 
"Descriptive  Title  of  Applicant's 
Project" — Enter  the  project  title. 
The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12. 
"Areas  Affected  by  Project" — Enter 
the  governmental  unit  where 
significant  and  meaningful  impact 
could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such 
as  State,  county,  or  city.  If  an  entire 
unit  is  affected.  list  it  rather  than 
subunits. 

Item  13. 
"Proposed  Project" — Enter  the  desired 
start  date  for  the  project  and 
projected  completion  date. 

Item  14. 
"Congressional  District  of  Applicant/ 
Project" — Enter  the  number  of  the 
Congressional  district  where  the 
applicant's  principal  office  is 
located  and  the  number  of  the 
Congressional  district's)  where  the 
project  wll  be  located.  If  statewide, 
a  muhi-State  effort,  or  nationwide, 


enter  "00." 

Items  15. 
Estimated  Fandmg  Lewis — In 
completijig  15a  through  15f,  the 
dollar  amounts  entered  should 
reflect,  for  a  17  month  or  less 
project  period,  the  total  amount 
requested.  If  the  pn^Kwed  project 
period  exceeds  1 7  months,  enter 
only  those  dollar  amounts  needed 
for  the  first  12  months  of  the 
proposed  project. 

Item  15a. 
Enter  the  amount  of  Federal  funds 
requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the 
maxfmum  amount  specified  in  the 
priority  area  description. 

Items  15th-e 
Enter  the  amount(s)  of  funds  from 
nor-Federal  sources  ttiaf  will  be 
contributed  to  the  propcwied  project. 
Items  b-e  are  considered  cost- 
sharing  or  "matching  funds."  The 
value  of  third  party  in-kind 
contributions  should  be  inchided 
on  appropriate  lines  as  applicable 
For  more  information  regarding 
funding  as  well  as  exceptions  to 
these  rules,  see  part  11,  sections  E 
and  F.  and  the  specific  priority  area 
description. 

Item  15f 
Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be 
generated  &x>m  the  proposed 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project 
amount  entered  under  item  15g. 
Describe  the  nature,  source  and 
anticipated  use  of  this  income  In 
the  Project  Narrative  Statement 

Item  15g 
Enter  the  sum  of  Items  1  Sa-l  5e 

Item  16a. 
"Is  Appbcation  Subject  to  Review  By 
State  Executive  Order  12372 
Process?  Yes." — Enter  the  date  the 
applicant  contacted  the  SPOC 
regarding  this  application.  Select 
the  appropriate  SPOC  from  the 
hsting  provided  at  the  end  of  part 
m.  The  review  of  the  application  is 
at  the  discretion  of  the  SPOC  The 
SPOC  will  verify  the  date  noted  on 
the  appbcation.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
reouest  that  the  Federal  agency 
delay  any  proposed  funding  until 
September  10,  1994. 

Item  16b. 
"Is  Application  Subject  to  Review  By 
State  Executive  Order  12372 
Process?  No." — Check  the 
appropriate  box  if  the  application  is 
not  covered  by  E.O.  12372  or  if  the 
program  has  not  been  selected  by 
the  State  for  review 


Item  17 
"Is  the  Applicant  Driinquent  on  any 
Federal  Debt?"— Check  the 
appropriate  box.  This  question 
applies  to  the  apphcani 
organization,  not  the  person  who 
signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans 
and  taxes. 

Item  18. 
"To  the  best  of  my  knowledge  and 
belief,  all  data  in  thts  application/ 
preapplication  are  true  and  correct. 
The  document  has  been  duly 
authorized  by  the  govermng  body  of 
the  applicant  and  the  applicant  will 
comply  with  the  attaciied 
assurances  if  the  assistance  is 
awarded  " — To  be  signed  by  the 
authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of 
this  application  by  this  individual 
as  the  official  representative  must 
be  on  file  tn  the  apphcant's  office, 
and  may  be  requested  from  the 
applicant- 

Item  18a-c 
"Typed  Name  of  Authorized 
Representative.  Title,  Telephone 
Number" — Enter  the  name,  title  and 
telephone  number  of  the  authorized 
representative  of  the  applicant 
organization. 

Item  18d. 
"Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in 
Item  18a.  At  least  one  copy  of  the 
application  must  have  an  original 
signature.  Use  colored  ink  (not 
black)  so  that  the  original  signature 
is  easily  Identified. 

Item  18e. 
"Date  Signed" — Enter  the  date  the 
application  was  signed  by  the 
authorized  representative. 

2.  SF  424A — Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  sections 
A.  B,  C.  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  ( 1 )  the  total  project  penod  of 
17  months  or  lesa  or  (2)  the  first  year 
budget  f>eriod,  if  the  prof)osed  p>roject 
penod  exceeds  17  months. 

Section  A — Budget  Summary  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
FederaJ  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
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income,  in  column  (f)  Enter  the  total  of 
(p)  and  (H  in  column  (g). 

Section  B—Budgpt  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  of  17  months  or  less  or 
(2)  the  first  year  budget  period  if  the 
proposed  project  period  exceeds  17 
months.  It  should  relate  to  item  15g, 
total  funding,  on  the  SF  424.  Under 
column  (5),  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  itemized  budget 
justification  for  each  line  item  is 
required.  The  types  of  information  to  be 
included  in  the  justification  are 
indicated  under  each  category.  For 
multiple  year  projects,  it  is  desirable  to 
provide  this  information  for  each  year  of 
the  project.  The  budget  justification 
should  immediately  follow  the  second 
page  of  the  SF  424  A. 

Personnel — Zjne  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance.  FICA,  retirement  insurance, 
etc. 

TraveJ — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consuhant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
travelerfsj,  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  Equipment  is  non- 
expendable tangible  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 


must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Une  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  "Other." 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  8,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements.  Applicants  who 
anticipate  procurements  that  will 
exceed  525,000  and  are  requesting  an 
award  without  competition  should 
include  sole  source  justification  in  the 
proposal  which  at  a  minimimi  should 
include  the  basis  for  contractor's 
selection,  justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained  and  basis  for 
award  cost  or  price.  (Note:  Previous  or 
past  experience  with  a  contractor  is  not 
sufficient  justification  for  sole  source.) 

Construction — Une  6g.  Not 
apphcable.  New  construction  is  not 
allowable. 

Other — Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 


training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  pa\Tnents  to  individuals 
;md  supportive  ser\  ice  pavTnents;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"None."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Serv  ices  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amoimt  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
c:harges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (1)*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  aherations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  appficant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  Umitation  on  the  Federal 
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reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

TotcJ—Une  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Stx-tion  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
bi-kind  contributions  are  defined  in  45 
CFR  Part  74.51  and  45  CFR  Part  92.3.  as 
"property  or  services  which  benefit  a 
grant-supported  project  or  program  and 
which  are  contributed  by  non-Federal 
third  parties  without  charge  to  the 
grantee,  the  subgrantee,  or  a  cost-type 
contractor  under  the  grant  or  subgrant.  ' 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  ba.se  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424.  the  priority  area  number 
as  shov\Ti  at  the  top  of  the  SF  424.  and 


the  title  of  the  project  as  showTi  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos.  (Please 
note  that  audiovisuals  should  be  closed 
captioned.)  The  project  summary 
description,  together  with  the 
information  on  the  SF  424.  will 
constitute  the  project  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

At  the  bottom  of  the  page.  foUou-ing 
the  summar>'  description,  type  up  to  10 
key  words  which  best  describe  the 
proposed  project,  the  service(s)  involved 
and  the  target  population(s)  to  be 
covered.  The  key  words  are  to  be 
sel(K:ted  from  the  list  provided  at  the 
end  of  Part  III  of  this  announcement 
These  key  words  will  be  used  for 
computerized  information  retrieval  for 
specific  types  of  funded  projects. 

4  Program  Narratiw  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  II.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation  criteria 
(see  Part  U.  Section  C)  using  the 
appropriate  headings  for  research  or 
demonstration  and  training 
applications. 

Research  applications  should  use  the 
following  headings: 

(a)  Objectives: 

(b)  Background  and  Significance: 

(c)  Approach:  and 

(d)  Staff  Background  and 
Organization's  Experience. 

Demonstration  and  Training 
applications  should  use  the  following 
headings: 

(a)  Objectives  and  Need  for 
Assistance: 

(b)  Results  or  Benefits  Expected: 

(c)  Approach:  and 

(d)  Staff  Background  and 
Organization's  Experience. 


The  specific  information  to  be 
included  under  each  of  these  headmgs 
is  described  in  Part  II,  Section  C. 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  BVi'xH" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives"  or  "Objectives  and  Need 
for  Assistance"  as  page  number  one. 
Applicants  should  not  submit 
reproductions  of  larger  size  paper, 
reduced  to  meet  the  size  requirement. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B.  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  provide  certifications  regarding: 
(1)  Drug-Free  Workplace  Requirements; 
and  (2)  Debarment  and  Other 
Responsibilities.  These  two 
certifications  are  self-explanatory- 
Copies  of  these  assurances/certifications 
are  reprinted  at  the  end  of  this 
announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/ certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  and 
Debarment  and  Other  Responsibilities 
certifications. 

For  research  projects  on  child  abuse 
and  neglect,  a  Protection  of  Human 
Subjects  Assurance  is  required.  If  there 
is  a  question  regarding  the  applicability 
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of  this  assurance,  contact  the  Office  for 
Research  Risis^  of  the  National  Institutes 
of  Health  at  (301)  496-7041. 

The  length  of  the  appUcation, 
including  the  apphcation  forms  and 
items  specified  as  part  of  a  complete 
application  in  Section  D  below  except 
for  any  appendices/attachments,  should 
not  exceed  60  pages.  Staff  vita,  letters  of 
agreement  from  participating  agencies, 
questionnaires  may  be  attached  as 
appendices  and  are  not  included  in  the 
page  limitations,  although  they  should 
be  numbered  sequentially.  A  page  is  a 
single  side  of  an  SV'i  x  11"  sheet  of 
paper.  Applicants  are  requested  not  to 
send  pamphlets,  brochures,  or  other 
printed  materia!  along  with  their 
applications  as  these  pose  xeroxing 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process,  though  they  will  be  kept 
on  file. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  heen  properly  prepared. 

One  original,  signed  and  dated 

application,  plus  two  copies. 
'     Applications  for  different  priority 
areas  should  be  packaged  se{>arately; 
Application  is  from  an  organization 


which  is  eUgible  under  the  ehgibility 
requirements  defined  in  the  priority 
area  description  (screening 
requirement); 

Application  length  does  not  exceed 


60  pages,  not  including  any 
appendices/attachments  as  described 
above. 

A  complete  application  consists  of  the 
following  items  in  this  order: 
Application  for  Federal  Assistance 

(SF  424,  REV  4-«8); 

A  completed  SPOC  certification 


wnth  the  date  of  SPOC  contact  entered 
in  line  16.  page  1  of  the  SF  424  if 
applicable. 

Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 
4-88); 

Budget  justification  for  Section  B — 


Budget  Categories; 

Table  of  Contents; 

.  Letter  from  the  Internal  Revenue 

Service  to  prove  non-profit  status,  if 

necessary; 

Copy  of  the  applicant's  approved 


indirect  cost  rate  agreement,  if 

appropriate; 
Project  summary  description  and 

hsting  of  key  words; 
Program  Narrative  Statement  (See 

Part  III,  Section  C.4); 

Organizational  capability 


_Any  appendices/attachments; 
.Assurances — Non-Construction 


Programs  (Standard  Form  424B.  REV 
4-88); 

Certification  Regarding  Lobb\ing; 

and 
Certification  of  Protection  of 


statement,  including  an  organization 
chart; 


Human  Subjects,  if  necessary. 
E.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  apphcation.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  or  articles  of  incorporation. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  automatically 
about  the  receipt  of  their  application 
and  of  the  four  digit  identification 
number  assigned  to  their  application. 
This  number  and  the  priority  area  must 
be  referred  to  in  all  subsequent 
communication  with  NCCAN  and  ACF 
concerning  the  apphcation.  If 
acknowledgment  of  receipt  of  your 
application  is  not  received  within  eight 
weeks  after  the  deadline  date,  please 
notify  ACF-DPE  by  telephone  at  (202) 
205-6297. 

(Catalog  of  Federal  Domestic  Assistance 
Number  93.670,  Child  Abuse  and  Neglect 
Prevention  and  Treatment) 

Dated:  March  2,  1994. 
Olivia  A.  Golden, 

Commissioner.  Administration  on  Children, 
Youth  and  FamiUes. 

EXECimVE  ORDER  12372— STATE 
SINGLE  POINTS  OF  CONTACT 

Arizona 

Mrs.  Janice  Dunn,  ATTN:  Arizona  State 
Clearinghouse.  3800  N.  Central 
Avenue,  14th  floor.  Phoenix, 
Arizona  85012,  telephone  (602) 
280-1315. 

Arkansas 

Trade  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Services, 
Department  of  Finance  and 
Administration,  P.O.  Box  3278, 
Little  Rock,  Arkansas  72203. 
telephone  (501)  682-1074. 

California 

Glenn  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research.  1400 


Tenth  Street,  Sacramento, 
Cahfomia  95814.  telephone  (916) 
323-7480. 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street, 
Room  520,  Denver,  Colorado  80203, 
telephone  (303)  866-2156. 

Delaware 

Ms.  Francine  Booth,  State  Single  Point 
of  Contact,  Executive  Department, 
Thomas  Collins  Building.  Dover, 
Delaware  19903,  telephone  (302) 
736-3326. 

District  of  Columbia 

Rodney  T.  Hallman.  State  Single  Pomt 
of  Contact,  Office  of  Grants 
Management  and  Development,  717 
14th  Street.  N\V..  suite  500, 
Washington.  DC  20005,  telephone 
(202) 727-6551. 

Florida 

Florida  State  Clearinghouse, 

Intergovernmental  Affairs  Policy 
Unit,  Executive  Office  of  the 
Governor.  Office  of  Plarming  and 
Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001, 
telephone  (904)  488-8441. 

Georgia 

Mr.  Charles  H.  Badger,  Administrator. 
Georgia  State  Clearinghouse,  254 
Washington  Street,  SW.,  Atlanta, 
Georgia  30334,  telephone  (404) 
656-3855. 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor.  107 
Stratton  Building,  Springfield. 
Illinois  62706,  telephone  (217)  782- 
1671. 

Indiana 

Jean  S.  Biackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204, 
telephone  (317)  232-5610. 

Iowa 

Mr.  Steven  R.  McOann,  Division  of 
Community  Progress,  Iowa 
Department  of  Economic 
Development,  200  East  Grand 
Avenue.  Des  Moines,  Iowa  50309, 
telephone  (515)  281-3725. 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government, 
1024  Capitol  Center  Drive. 
Frankfort.  Kentucky  40601, 
telephone  (502)  564-2382. 
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Maine 

Ms.  Joyce  Benson.  State  Planning  Office. 
State  House  Station  #38,  Augusta. 
Maine  04333.  telephone  (207)  289- 
3261. 

Maryland 

Ms.  Mary  Abrams.  Chief,  Maryland 

State  Clearinghouse,  Department  of 
State  Planning.  301  West  Preston 
Street,  Baltimore.  Maryland  21201- 
2365,  telephone  (301)  225-4490. 

Massachusetts 

Karen  Arone.  State  Clearinghouse. 
Executive  Office  of  Communities 
and  Development.  100  Cambridge 
Street,  room  1803.  Boston. 
Massachu.setts  02202.  telephone 
(617) 727-7001 

Michigan 

Richard  S.  Pa.stula.  Director.  Michigan 
Department  of  Commerce.  Lansing. 
Michigan  48909.  telephone  (517) 
373-7356. 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse 
Officer.  Office  of  Federal  Grant 
Management  and  Reporting.  301 
West  Pearl  Street.  lackson, 
Mississippi  39203.  telephone  (601) 
960-2174. 

Missouri 

Ms.  Lois  Pohl.  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  P.O.  Box  809,  room 
430.  Truman  Building,  Jefferson 
City.  Missouri  65102,  telephone 
(314) 751-4834. 

Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex, 
Carson  City.  Nevada  89710. 
telephone  (702)  687-4055. 
Attention:  Ron  Sparks. 
Clearinghouse  Coordinator. 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director.  New 
Hampshire  Office  of  State  Planning. 
Attn;  Intergovcnmiental  Review, 
Process/James  E.  Bleber.  2'/2  Beacon 
Street.  Concord,  New  Hampshire 
03301.  telephone  (603)  271-2155. 

New  Jersey 

Gregory  \V.  Adkins,  Acting  Director. 
Division  of  Community  Resources. 
N.J.  Department  of  Community 
Affairs,  Trenton,  New  Jersey  08625- 
0803.  telephone  (609)  292-6613. 

Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka, 
State  Review  Process,  Division  of 
Community  Resources.  CN  814. 


room  609,  Trenton,  New  Jersey 
08625-0803,  telephone  (609)  292- 
9025. 

New  Mexicx) 

George  Elliott.  Deputy  Director.  State 
Budget  Division,  room  190.  Bataan 
Memorial  Building,  Santa  Fe.  New 
Mexico  87503,  telephone  (505)  827- 
3640,  FAX  (505)  827-3006. 

New  York 

New  York  State  Clearinghouse,  Division 
of  the  Budget,  State  Capitol, 
Albany.  New  York  12224,  telephone 
(518)474-1605. 

North  CaroUna 

Mrs.  Chr>s  Baggett.  Dirf^tor,  Office  of 
tlie  Secretary  of  ,\dmin..  N'.C.  Slate 
Clearinghouse.  116  W.  Jones  Street. 
Raleigh.  North  Carolina  27603- 
8003,  telephone  (919)  733-7232. 

North  Dakota 

N  D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance. 
Office  of  Management  and  Budget, 
600  East  Boulevard  Avenue, 
Bismarck.  North  Dakota  58505- 
0170,  telephone  (701)  224-2094. 

Ohio 

Larr>-  Weaver.  State  Single  Point  of 
Contact.  State/Federal  Funds 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management, 
30  East  Broad  Street,  34th  floor. 
Columbus,  Ohio  43266-0411, 
telephone  (614)  466-0698. 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program, 
Department  of  Administration, 
Division  of  Planning.  265  Melrose 
Street,  Providence.  Rhode  Island 
02907,  tejpphone  (401)  277-2656. 

Please  direct  correspondence  and 

questions  to:  Review  Coordinator, 
Office  of  Strategic  Planning. 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of 
the  Governor.  1205  Pendleton 
Street,  room  477.  Columbia.  South 
Carolina  29201.  telephone  (803) 
734-0494. 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator.  Office  of  the  Governor. 
500  East  Capitol,  Pierre,  South 
Dakota  57501,  telephone  (605)  773- 
3212. 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 


Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee 
37219,  telephone  (615J  741-1676. 

Texas 

Mr.  Thomas  Adams,  Governor's  OfBce 
of  Budget  and  Plaiming,  P.O.  Box 
12428.  Austin.  Texas  78711. 
telephone  (512)  463-1778. 

Utah 

Utah  State  Clearinghouse.  Office  of 
Planning  and  Budget,  ATTN: 
Carolyn  Wright,  room  116  State 
Capitol,  Salt  Lake  City,  Utah  84114, 
telephone  (801)  538-1535. 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant 

Director,  Office  of  Policy  Research 
&  Coordination,  Pavilion  Office 
Building,  109  State  Street, 
Montpelier,  Vermont  05602, 
telephone  (802)  828-3326. 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West 
Virginia  Development  Office, 
Building  #6,  room  553,  Charleston, 
West  Virginia  25305,  telephone 
(304) 348-4010. 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 

Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster 
Street,  P.O.  Box  7864,  Madison, 
Wisconsin  53707.  telephone  (608) 
266-0267. 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Herschler  Building,  4lh 
Floor,  East  Wing,  Cheyenne, 
Wyoming  82002,  telephone  (307) 
777-7574. 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau 
of  Budget  and  Management 
Research,  Office  of  the  Governor, 
P.O.  Box  2950.  Agana.  Guam  96910, 
telephone  (671)  472-2285. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning 
and  Budget  Office,  Office  of  the 
Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950. 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning 
Board,  Minillas  Government  Center, 
PO  Box  41 1 19,  San  Juan,  Puerto 
Rico  00940-9985  telephone  (809) 
727-4444 
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Virgin  Islands 

Jose  L  George.  Director,  Office  of 
Management  and  Budget,  #41 
Norregade  Emancipation  Garden 
Station,  Second  floor,  Saint 
Thomas,  Virgin  Islands  00802. 

Please  direct  correspondence  to:  Linda 
Clarke  telephone  (809)  774-0750. 
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Instructions  for  the  SF  424 

This  IS  a  standard  form  used  by  applicants 
as  a  required  faceshe«t  for  preapplications 
and  appiirations  submitted  for  Federal 
Bssistance  It  will  be  us^'d  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Oder  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

IttTi  and  Entr>' 

1  Self-explanatory. 

2  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3  State  use  only  (if  applicable). 

4  If  this  application  is  to  continue  or 
revise  aa  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  sp8ce(s)  provided 

"New"  means  a  new  assistance  award. 

"Continuation"  means  an  extension  for 

an  additional  funding'Tjudget  period  for  a 
project  with  a  projected  completion  date 

"Revision"  means  any  change  in  the 

Federal  Government's  financial  obiigatir.n 
or  contingent  liability  from  an  exi-;ting 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (eg., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplication.  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  pwlitical  entities 
affected  (e.g.,  State,  counties,  cities) 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  project. 


15  Amount  r«>quested  or  to  be  contributed 
duri.'vg  the  first  funding/hudget  period  by 
each  contnbutor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  on/y  the  amount  of  the 
change.  For  decxeases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdowT!  on  an  attached  sheet  For 
multiple  program  funding,  u.se  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
E.xecutive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  pe.'son  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans,  and  taxes. 

IB,  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  ropy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
appljcatior.  ) 
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Instructions  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  bo  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B 

Sec-tion  A.  Budget  Summary 
Lines  1—4,  Columns  (a)  and  fb) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e).  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications. 
submit  these  forms  before  the  end  of  each 
fimding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f) 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f)-  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Lines  6j — Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-^4),  Line  6k  should  be  the 
same  as  the  sura  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a}^Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b). 
(r),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

first  year. 
Line  14 — Enter  the  amount  of  cash  from  all 

other  sources  needed  by  quarter  during  the 

first  year. 
Line  15 — Enter  the  totals  of  amounts  on 

Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  sanie 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-<e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — I'se  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  t)'pe  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expanse. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  end 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  profjer  accounting  system  in 
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accordance  with  generally  accepKed 
accounting  standards  or  agency  directives. 

3.  Will  establish  gafeguards  to  prohibit 
eraploj'ees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organirafional 
conflict  of  interest,  or  personal  gain 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receip< 
of  approval  of  tne  awarding  agenc)' 

5.  Will  comply  with  the  lnteTgo\-emraental 
Personnel  Act  of  19'0  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  itandards  for 
merit  systems  for  programs  funded  under  one 
of  the  mneteen  statutes  or  regulations 
specified  in  appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nocdiscrimination.  Thes«  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L  &»-352)  which 
prohibits  discrimiaation  on  th«  basis  of  race, 
coior  or  national  origin;  (b)  Title  IX  of  the 
Education  Amaodmants  of  1972.  as  amaoded 
(20  V3X1.  §§  16«1-16«3,  and  1665-16^6). 
which  prohibits  discrimination  on  the  basis 
of  sex.  (c)  Section  504  of  the  Rehabilitation 
Act  of  1971.  as  amended  (29  U-SC  S  794). 
which  prohibits  discrunination  on  the  basis 
of  handicaps;  (d)  the  Age  Chacnininauon  Act 
of  1975.  as  amended  (42  VS.C.  i%6\0\- 
6107),  which  prohibits  discrimination  on  the 
basis  of  a^; 

(e)  the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (PL  92-235).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention. 
Treatment  and  Rehabilitation  Act  of  1970 
(P.L  91-*  16).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  or  alcoholism;  (g)  §§  523  and  527  of  the 
Public  Health  Service  Act  of  1912  (42  U.S.C 
290  dd-3  and  290  ee-3).  as  amended,  relating 
to  confidentiality  of  alcohol  and  drug  abuse 
patient  records,  (h)  Title  VTH  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C  §  3601  et  seq). 
as  amended,  relating  to  nondisaimination  in 
the  sale,  rental  or  financing  of  housing;  (i) 
any  other  noodiscrimination  provisions  in 
the  specific  »tatute<sj  under  which 
application  for  Federal  assistance  Is  being 
made;  and  (jl  the  requirements  of  any  other 


nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  U  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Ad  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  ■  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  lo  all  interests  in  real 
property  acquired  fw  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  use  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  f)art  with 
Federal  funds. 

9.  Will  comply,  as  apyplicable.  with  the 
provisions,  of  the  Davis-Bacon  Act  (40  U-S.C. 
§§  276a  to  276a- 71,  the  Copeland  Act  (40 
use  §  278c  and  18  U.S.C  §§  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  are  to  participate  in 
the  program  and  to  purchase  flood  insurance 
if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

11.  Will  comply  with  anvlronmantal 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (PL  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  1 1 738;  (c)  protection 
of  wetlands  pursuant  to  EO  11090;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  1 1988;  (e)  aesurance  of 
project  consistency  with  tb«  a(>proved  State 
maoagement  program  developiad  under  th« 
Coastal  Zone  Management  Act  of  1972  (16 
use  i%  1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 


use  §  7401  et  seq);  (g)  proteaion  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended.  (PL  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq) 
related  to  protecting  components  or  f>oteatial 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  In 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq). 

14.  Will  comply  with  PL  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL  89-544.  as 
amended.  7  U.S C.  2131  et  seq  )  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  avrard  of 
assistance. 

18.  Will  comply  %vith  the  Leed-Based  Paint 
Poisoning  Prevention  Act  (42  U  S  C  §§4801 
et  seq  )  which  prohibits  the  use  of  leed  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

1 7.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  In 
accordance  with  the  Siitgie  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  OfHdal 
Title    

Applicant  Organization 
Date  Submitted 

BIUJNQ  CODE  4tM-*1-^ 


Federal  Register  /  Vol.  59.  No.  50  /  Tuesday,  March  15,  1994  /  Notices 


12129 


APPUCATION  FOR 
FEDERAL  ASSISTANCE 


Priority  Area  Number  /I . 16  / 


"**■  'tt  I  1"^  'TTM  fltm 


1^  6t> 

"  PtiMom  6dtf»m  Not  iSSS 


Autf)ort2«d  for  Local  Reproduction 


F«rm424  |REV4-M) 
PmaytmO  by  CUB  Ocuiw  A-t2: 


12130 


Federal  Register  /  Vol.  59.  No.  50  /  Tuesday,  March  15.  1994  /  Notices 


Federal  Register  /  Vol.  59,  Na  50  /  Tuesday,  March  15,  1994  /  Notices 


12131 


12132 


Federal  Register  /  Vol.  59.  No.  50  /  Tuesday.  March  15,  1994  /  Notices 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuais 

By  signing  and/or  submitting  this  application  or  gr^nt  agreement,  ttie  grantee  is  providing  the  certification 
set  out  betowL 

This  certification  ts  required  by  regulaiions  implementing  tiic  Drug-Free  Worlcplace  Act  of  1988, 45  CFR  Part  76,  Su^pa^t 
F.  The  regulations,  published  in  the  May  25, 1990  Fedeml  Register,  require  ceitincatioo  by  grantees  that  they  will  maiuiain 
a  drug-free  worJcplacc.  The  certification  set  out  bcJow  is  a  material  representation  of  faa  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  btcr  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Ad,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug-Free  Workplace  Act  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  pavmcnts, 
suspension  or  termination  of  grants,  or  govemmenrwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  the> 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  graniec's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categoncal  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  Slate 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change<s),  if  it  previously  identified  the  workplaces  in  question  (sec  above) 

[>cfiniiions  of  terms  in  the  Nonprocuremcnt  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  substance'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

"Conviction'  means  a  finding  of  guilt  ("uicluding  a  plea  of  nolo  contendere)  or  imp)osition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

"Criminal  drug  statote'  means  a  Federal  or  non-Federal  criminal  statute  bvoKing  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

"Employee"  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  'direct  charge'  employees;  (ii)  all  "indirect  charge'  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  arc  on  the  grantee's  payroll  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  mdependent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrcdpients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  ft  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  a*-arcncss  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  b  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will; 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  convictioiL  Employers  of  convicted  employees  must  provide  notice, 
bduding  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  convicted  employee  was  workirig. 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  mimber(s)  of  each  affected  grant; 
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ff)  Taking  ODC  of  ibc  foUoAing  ac'.ioos.  vk-ithifl  30  calendar  days  of  rccei.-'ng  notice  under  5jbpc:iZ'.=  pb  (d)(2),  wiih 
rf  sp-;d  to  any  employee  vkho  is  so  con\TCied: 

(1)  Taking  appropriate  personnel  aaion  against  such  an  employee,  up  to  and  including  termination,  coz^'sizai  \kith  the 
requirements  of  the  RehabL'iiation  A;t  of  1973,  as  amended,  or,  (2)  Reqiiirbg  such  empiovee  to  participate  satisfaaori]y 
in  a  drug  abuse  assistance  or  rehabiLtation  program  approved  for  such  purposes  by  a  FederaJ,  State,  or  ioca)  health,  la\* 
enforcement,  or  other  appropriate  agency-, 

(^  Making  a  good  fajth  effort  to  continue  to  maintain  a  drug- free  vkorkpiace  through  Lmplemcntation  of  paragraphs  (a), 
(b),  (c),  (d),  (e)  and  (0 

The  grantee  may  insert  in  the  space  provided  below  the  srte{s)  for  the  performance  of  work  oone  m 

eonnectlon  with  the  specific  grant  (use  attachments,  if  needed): 

Place  of  Perfcrmanct  (Slr«t  address.  Cit>,  County,  Stale,  ZIP  Code) 


Check ifmce  s'e  ^o-k-piuces  on  file  thai  c-c  no:  idcn::'.ed  ncre. 


Sccaons  76  630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  ccr.iraJ  -cceipt 
poiDt  for  STATE-V-IDE  AXD  STATE  AGENCY'-V.1DE  ccrtificationi,  and  for  cotL^cation  of  crimiEa!  drug  cxicwtions. 
For  the  Department  of  Health  and  Human  Servicei,  the  cenL'al  receipt  point  is:  Division  of  Grants  Managemcr.t  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Seri-ccs,  Room  .*^"-D.  200 
Independence  Avenue,  S.W.,  Washing-oc,  DC.  2D231. 


DCMOFortn*:     H»»ti»<J  M.>  l<x»o 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibffity 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  app>licant.  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  oxciuded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  ha^•e  not  within  a  3  year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  chil  judgment  rendered  against  Ibem 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  traofraction.  violation  o/  Federal  or 
State  antitrust  gtatutss  or  commission  of 
embezzlement,  thef^.  forgery,  bribery, 
falsification  or  destruction  of  records,  mtiking 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presentty  indicated  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (FederaL  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (iMb)  of  this 
certification;  and 

(dj  have  not  within  a  3-year  p)eriod 
preceding  this  application/propxjsal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terrcinated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  In 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  In  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction  However,  failure  of  the 
prospective  primary  p>articipant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  lubmitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
propocal.  the  ptrospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  no<  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

fb)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  prop>osal 
that  h  will  Include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
•olicitatioDS  kx  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Cmnts,  Loans, 
and  Cooperative  Agreements 

The  ufldersigned  certifies,  to  the  best  of  his 

or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  f)aid,  by  or  on  behalf  of 
the  undersigned,  to  any  f>erson  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  coofserative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  pwrson  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  ofBcer  or  employee  of  Congress. 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 


undersigned  shall  complete  and  submit 
Standard  Porm-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  oi  this  certification  be  included  in 
the  award  docimients  for  all  subawards  at  all 
tiers  CincludLng  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by- 
section  1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  p>enalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  beUef.  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  ftx  influencing  ot  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction'impwsed  by  section  1352.  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100XKX)  for  each  such  failure 

Signature 

Title 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Comp'tfte  thu  form  to  d'scJose  lobb>ii~g  aciv  lies  punuini  to  31  U  S  C   "3S2 


1.     Type  o(  FederiJ  Action: 

□    i.   contract 
b    grant 


c.  cooperative  agrecT-ent 

d-  loan 

e-  loan  guarantee 

f.    loan  insu'ance 


Z     Slaluj  of  Federal  Action: 
I      I    a.   bidoHer  app^'cat  on 

' '    b    initial  award 

c.  post-avsard 


4.     Same  »nd  Addr«$  ot  Reporting  Enlrtv- 

□     Pnme  □     Subawardee 


rf  kr.o^ri 


CongreMiOPal  Dutrict.  ri  k^q^- 


h.     FederaJ  DepartmenLAgervcy: 


8.     Federal  Action  Number,  li  know 


J.      Report  T>pe 

□  a     .r.itiii  h.ing 
b.  material  change 
For  Material  CKinge  Onlv 


da'e  ot  ias:  'epoT 


5.      H  Reporting  Fnttfy  in  So  4  is  Suba*ardee    Enter  Same 
and  Addreii  ol  Prime: 


ContrMlional  Dulricl,  il kno^^n: 


7.      Federal  Program  Same  Description: 


CFDA  NumDer    '  ipplicablf- 


9.     Award  Amount  (' ic"0>»' 
S 


10.   a.   Same  and 

•it  (ncv'Su 


Addrets  of  Lobbying  EnttTy 

a.,  list  nirr.f^  f.'il  r.imt.  M;h 


b.  lr>diMduals  Perlormint  Ser>ice»  iinc<uO'ng  aocf.'s  // 
difierenl  from  \o    lOij 
"ast  na.Tie,  ^rjf  nirnt,  Mli. 


(trtc''  Cofffmuaron  S^eei  j '  Sf-u^-\  Kn»cfiwy.' 


11.  Amount  of  Pirmeni  <c^fcl'  ill  that  apply*: 

$   D  artual        □  planned 


11   Form  ol  Piymenl  i check  all  that  apply): 
C    a.  casS 

O     b.  in-kjnd.  tpeciV    nature  

value    


13.  Type  oi  Parmeni   c'lec*  a.'  r.'^af  lopiri: 

D  a.  retainer 

D  b.  one-tirr>e  tee 

O  C  commijsion 

O  d.  contingent  'f^ 

□  e.  deferred 

□  f.    other.  jpecK     .^_^ 


14.   Brief  Detcripiion  o<  Service*  Pedormed  or  to  b«  Pertormed  and  Dale<i)  ot  ServKe.  including  otticer»),  empioveer 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Determination  That  the  Mohegan 
Indian  Trit)e  of  Connecticut,  Inc.,  Does 
Exist  as  an  Indian  Tribe 

March  7, 1994. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  final  determination. 

SUMMARY:  Pursuant  to  25  CFR  83.9(h). 
notice  is  hereby  given  that  the  Assistant 
Secretary — Indian  Affairs  has 
determined  that  the  Mohegan  Indian 
Tribe  of  Connecticut,  Inc.,  (Mohegan)  27 
Church  Lane,  Uncasville,  Connecticut 
06382  does  exist  as  an  Indian  tribe 
within  the  meaning  of  Federal  law. 

This  notice  is  based  on  a 
determination,  following  a  review  of 
public  comments  on  the  proposed 
finding,  that  the  Mohegan  satisfies  all  of 
the  criteria  set  forth  in  25  CFR  83.7,  and, 
therefore,  meets  the  requirements  for  a 
govemment-to-govemment  relationship 
with  the  United  States. 
DATES:  This  notice  is  final  and  will 
become  effective  60  days  after  the  date 
on  which  this  notice  appears  in  the 
Federal  Register  unless  the  Secretary  of 
the  Interior  requests  a  reconsideration 
by  the  .Assistant  Secretary — Indian 
Affairs  pursuant  to  25  CFR  83.10(b)-{c). 
FOR  FURTHER  INFORMATION  COtfTACT: 
Holly  Reckord,  (202)  208-3592. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Notice  of  the  proposed  finding  to 
decline  to  acknowledge  the  tribe  was 
published  in  Vol.  54,  No.  216,  pages 
47136-47137,  of  the  Federal  Register  on 
November  9.  1989.  This  finding  was 
based  on  a  determination  that  the  tribe 
met  criteria  a.  d,  e,  f,  and  g,  but  did  not 
meet  criteria  b  and  c  of  part  83.7  of  the 
Acknowledgment  regulations  (25  CFR 
Part  83).  In  accordance  with  25  CFR 
83.9(g),  interested  parties  were  given 
120  days  in  which  to  submit  factual  or 
legal  arguments  and  evidence  to  rebut  or 
support  the  evidence  relied  upon  in  the 
finding.  Pursuant  to  a  request  by  the 
Mohegan  and  the  Connecticut  Attorney 
General's  Office  (CTAG),  the 
Department  of  the  Interior  (Department) 
extended  the  comment  period  from 
March  9,  1990.  until  October  30,  1990. 

During  the  comment  period,  a  rebuttal 
containing  substantive  new  evidence 
and  arguments  challenging  the  proposed 
finding  was  submitted  by  the  Mohegan 
and  another  was  submitted  on  behalf  of 
the  Mohegan  by  Mr.  Robert  B.  Cohen. 


Comments  were  also  received  from  June 
Hatstat,  also  known  as  "Princess 
Chikara,"  of  the  Mohegan  Tribe  and 
Nation;  Laurie  Weinstein-Farson,  Ph.D., 
Assistant  Professor  of  Anthropology  at 
Western  Connecticut  State  University. 
Danbury,  Connecticut;  and  Ann 
McMullen.  Department  of 
Anthropology,  Brown  University, 
Providence,  Rhode  Island.  The 
comments  of  Weinstein-F'arson  and 
McMullen  were  critical  of  the  proposed 
finding  from  an  anthropological  and 
historical  standpoint. 

Short  comments  were  submitted  by 
Kevin  A.  McBride,  Assistant  Professor, 
Department  of  Anthropology.  LIniversity 
of  Connecticut.  Storrs,  Connecticut; 
Trudie  Lamb  Richmond,  Ehrector  of 
Education.  American  Indian 
Archaeological  Institute.  Washington, 
Connecticut;  James  D.  Wherrv.  Socio- 
Economic  Development.  Mashantucket 
Pequot  Tribe;  and  Joan  Lester.  Chief 
Curator,  Boston  Children's  Museum, 
Boston.  Massachusetts.  The  CTAG 
submitted  extensive  evidence  opposing 
the  Mohegan's  response,  and  the 
Mohegan  submitted  a  final  replv. 

All  submissions  were  carefully 
(  onsidered,  the  new  evidence  was 
evaluated,  and  data  and  conclusions  in 
both  the  tribe's  original  petition  and  the 
proposed  finding  were  reconsidered  in 
light  of  the  arguments  presented.  The 
tribe's  response  and  the  response 
submitted  by  Mr.  Cohen  presented 
substantive  new  e^dence  and 
arguments  which  served  to  greatly 
strengthen  the  petition.  It  has  been 
foimd  that  this  evidence,  when 
considered  along  with  the  arguijients 
and  observations  presented  by  the  other 
interested  parties  and  a  reconsideration 
of  the  evidence  presented  in  the 
proposed  finding,  warrants  a  final 
determination  that  the  tribe  does  meet 
criteria  §83.7  (b)  and  (c)  of  the 
Acknowledgment  regulations. 

The  proposed  finding  concluded  that 
the  Mohegan  did  not  meet  criterion 
83.7(b)  because  the  presence  of 
extensive  social  contact  within  the 
extended  Mohegan  community  since 
1941  had  not  been  documented.  The 
finding  noted  that  a  substantial  portion 
of  the  Mohegan  did  live  within  an  area 
that  comprised  the  Mohegan  aboriginal 
territory,  that  they  are  descendants  of  an 
Indian  tribe  which  historically 
inhabited  the  area,  and  that  they  had 
retained  a  minimal  cultural  distinction 
from  the  surrounding  population.  Yet.  at 
the  time  the  finding  was  being  prepared, 
evidence  to  support  a  positive 
determination  for  social  interaction  and 
.social  cohesion  was  insufficient. 

The  Mohegan's  response  to  the 
proposed  finding,  along  with  responses 


received  from  other  interested  parties, 
has  provided  information  previously 
lacking  and  documentation 
demonstrating  social  interaction  and 
social  cohesion,  as  well  as  political 
communication,  linking  the  major 
family  lines  and  the  tribal  officers. 

Extensive  new  information  was 
supplied  abo'jt  the  importance  of  the 
Mohegan  Congregational  Church  as  a 
focus  of  tribal  activity  and  community 
in  the  modem  period.  This  evidence 
demonstrated  that  the  period  when  the 
church  was  closed  was  much  shorter 
than  assumed  in  the  proposed  finding, 
that  some  activities  had  continued 
during  the  period  when  the  building 
itself  was  not  usable,  and  that  the 
restoration  and  reopening  had  the 
support  of  the  wider  Mohegan 
community,  including  members  who 
belonged  to  other  religious  faiths. 

The  Mohegan  also  .supplied 
additional  information  about  the  tribe's 
interaction  at  such  significant  events  as 
funerals,  focusing  particularly  upon  the 
continued  usage,  until  the  present  day, 
of  the  traditional  burial  ground  at  Fort 
Shantok  by  all  but  one  of  the  major 
family  lines.  The  proposed  finding 
concluded  that  interaction  at  such  times 
had  not  been  documented,  but  the  new 
evidence  submitted  demonstrates  that  it 
was  substantial. 

These  new  data,  when  taken 
collectively  and  conjoined  with  those 
originally  provided  by  the  Mohegan  and 
those  obtained  by  the  Acknowledgment 
staff  in  the  course  of  their  research,  are 
deemed  sufficient  to  conclude  that  the 
Mohegan  maintain  the  requisite  degree 
of  social  interaction  to  meet  criterion 
(b). 

The  proposed  finding  concluded  thai 
the  tribe  did  not  meet  criterion  83.7(c) 
because  it  could  not  demonstrate  that  it 
had  maintained  political  influence  or 
other  authority  over  all  of  its  members 
since  1941.  The  proposed  finding 
concentrated  on  the  role  of  those  men 
identified  as  "chiefs"  in  the 
documentation.  New  evidence 
submitted  in  response  to  the  proposed 
finding  indicated  that  the  Mohegan 
leadership  structure  was  much  more 
complex.  The  office  of  chief,  while 
largely  representational,  was  supported 
by  various  workjng  officials  such  as  the 
president  of  the  League  of  the 
Descendants  and  the  president  of  the 
Mohegan  Ladies  Sewing  Society.  The 
proposed  finding  also  focused  upon  the 
formal,  male,  leadership  of  the  tribe, 
and  ignored  the  traditional  importance 
of  its  informal,  female,  leadership. 

Additionally,  analysis  of  the  new 
evidence  submitted  indicated  that  the 
influence  of  the  chief  could  be  exerted 
without  the  formality  of  holding 
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meetings  at  which  a  vote  was  taken. 
This  was  particularly  demonstrated  by 
the  fact  that  the  tribe  undertook  no 
claims  activity  from  1952  to  1966 
because  Harold  Tantaquidgeon.  the 
chief  recognized  by  most  Mohegan, 
opposed  it.  Under  the  leadership  of  John 
E.  Hamilton,  w^ho  returned  from  the 
west  in  1966,  the  majority  of  Mohegan 
adults  from  all  of  the  major  family 
groups  became  involved  with  land 
claims  once  again.  The  lack  of  claims 
activities  from  1952  to  1966  is  a 
demonstration  of  the  exercise  of 
political  authority  by  Tantaquidgeon 
from  1952  to  1966.  since  the  other  two 
most  influential  leaders  of  the  tribe 
during  this  period  were  interested  in 
pursuing  claims.  The  focus  of  the  group 
on  non-land  claims  activity  under 
Tantaquidgeon  was  a  purposeful  action 
taken  by  a  widely  respected  leader  and 
supported  by  the  membership. 

After  the  Mohegan's  repudiation  of 
Hamilton  and  election  of  Courlland 
Fowler  to  replace  him  in  1970,  Fo%vler 
continued  to  defer  to  Tantaquidgeon  on 
the  claims  issue.  No  claims  work  was 
undertaken  by  the  tribal  leadership  until 
a  97%  favorable  membership  vote 
required  it  in  1980.  Therefore,  land 
claims  as  a  political  issue  also 
demonstrates  there  is  a  bilateral 
relationship  between  the  Mohegan  tribe 
and  their  leaders. 

The  Mohegan's  response  to  the 
proposed  finding  presented  convincing 
new  evidence  that  the  Council  of  the 
Descendants  did  not  die  for  lack  of 
interest  in  1970.  Rather,  it  was  dissolved 
after  a  leadership  dispute.  Until  1970, 
both  John  Hamilton  and  Harold 
Tantaquidgeon  were  supported  by  the 
Mohegan  in  their  roles  as  land  claims 
representative  and  chief,  respectively  In 
1970.  there  was  a  dispute  over  the 
leadership  of  the  Council  of  the 
Descendants  which  resulted  in  the 
repudiation  of  John  Hamilton  as  a 
Mohegan  leader  and  the  election  of 
Courtland  E.  Fowler  as  council 
president  and  chief  by  the  Mohegan 
majority.  The  Council  of  the 
Descendants  was  dissolved  soon 
thereafter  and  Hamilton  started  a  new 
organization,  which  only  a  very  small 
minority  of  the  Mohegan  followed.  By 
1973,  Native  Mohegans.  Inc.  began 
functioning  as  a  tribal  council  for  the 
majority  of  the  Mohegan.  Native 
Mohegans.  Inc.  continued  in  this 
capacity  until  the  incorporation  of  the 
Mohegan  Tribe  of  Connecticut  in  1980. 
We  find  the  contention  of  the  CTAG. 
that  the  Mohegan  do  not  qualify  for 


Federal  recognition  under  25  CFR  Part 
83  on  the  grounds  that  the  Mohegan 
were  subject  to  the  Pequot  for  a  period 
prior  to  the  year  1650,  is  not  grounds  for 
rejection  within  the  meaning  of  the 
regulations.  Therefore,  we  conclude  that 
the  tribe  has  maintained  political 
influence  or  other  authority  over  its 
members,  independent  of  the  control  of 
any  other  Indian  governing  body, 
throughout  history  until  the  present. 

There  was  a  Huctuation  in  social  and 
political  activity  among  the  Mohegan 
from  1941  to  1966,  compared  to  the  eras 
before  1941  and  after  1966.  The 
Mohegan  response  to  the  proposed 
finding  provided  more  data  on  the 
exercise  of  political  authority  from  the 
late  1930's  to  the  present  The  level  of 
data  submitted  on  social  community, 
political  process,  the  exercise  of 
leadership,  and  the  bilateral  political 
relationship  during  the  late  1930's  and 
from  1966  to  the  present  was  high.  The 
evidence  for  the  period  from  1941  to 
1966  remains  thin  and  uneven.  We  find 
that  two  factors  caused  the  fiuctuation 
from  1941  to  1966:  A  temporary 
migration  from  Mohegan  Hill  to  perform 
military  service,  and  the  dying  out  of 
three  family  lines  that  had  been  central 
to  Mohegan  social  and  political  life 
through  the  1940's  and  1950's.  Even 
during  the  fluctuation  period  there  is 
evidence  for  some  social  and  political 
activities  and  exercise  of  authority  by 
individual  leaders.  With  a  better 
understanding  of  the  causes  of  the 
fiuctuation,  and  the  strengthening  of 
evidence  for  the  period  before  1941  and 
after  1966.  we  conclude  that  the 
Mohegan  Tribe  of  Connecticut  meets 
criteria  b  and  c  of  83.7  of  the 
Acknowledgment  regulations. 
Consequently,  the  petitioner  satisfied  all 
of  the  mandatory  criteria  for  Federal 
acknowledgment  and.  therefore,  meets 
all  of  the  requirements  for  a 
govemment-to-govemment  relationship 
with  the  United  States. 

A  report  summarizing  the 
Department's  response  to  the  evidence 
and  arguments  submitted  to  refute  the 
proposed  finding  is  available  to 
interested  parties  upon  request. 
Requests  for  copies  of  this  supplement 
report  or  the  proposed  finding 
published  earlier  should  be  addressed  to 
the  Assistant  Secretary — Indian  Affairs. 

Requests  to  the  Secretary  for 
reconsideration  may  be  made  by  any 
party  and  must  be  received  within  60 
days  of  the  publication  of  this  notice 
Requests  should  be  accompanied  by  a 
detailed  statement  of  the  grounds  for  the 


request  and  should  include  any  new 
evidence  to  be  considered.  If  necessary, 
the  60-day  time  limit  in  83.10(a)  may  be 
extended  to  allow  the  Secretary  a  period 
of  90  days  from  the  receipt  of  a  request 
in  which  to  review  and  act.  on  any 
requests. 

Under  the  regulations,  the  Secretary 
may  request  reconsideration  of  any 
decision  but  shall  request 
reconsideration  of  any  decision  which 
in  his  opinion  meets  the  requirements  of 
25  CFR  83.10(c)(l-3).  If  the  SecTetary 
receives  a  request  for  reconsideration, 
the  Assistant  Secretary — Indian  Affairs 
will  recommend  that  such  a  request  be 
referred  to  the  Interior  Board  of  Indian 
Appeals  (IBIA)  and  that  the  IBL-X  be 
authorized  (pursuant  to  43  CFR  part  4) 
to  determine  whether  reconsideration  is 
merited  on  the  grounds  stated  in 
83.10(c)(l-3)  of  the  Acknowledgment 
regulations  (25  CFR  83).  The  IBIA  will 
be  further  authorized  to  either  affirm 
this  determination  or,  if  the 
reconsideration  request  is  merited, 
vacate  the  decision  and  return  it  to  the 
Assistant  Secretary  for  reconsideration. 
The  IBIA  will  be  authorized  to  request 
comments  or  technical  assistance  from 
the  Assistant  Secretary  concerning  the 
final  determination  and  may,  at  its 
discretion,  require  a  hearing  conducted 
by  an  administrative  law  judge  of  the 
Office  of  Hearings  and  Appeals  if  the 
rBL\  determines  that  further  inquiry  is 
necessary  to  resolve  a  genuine  issue  of 
material  fact  concerning  the  final 
determination. 

Tliis  determination  will  become  final 
and  effective  upon  receipt  by  the 
Assistant  Secretary — Indian  Affairs  of  a 
decision  by  the  IBIA  to  affirm  the 
determination  unless  the  Secretary  in 
his  discretion  has  otherwise  requested 
reconsideration.  If  the  determination  is 
vacated  by  IBIA  and  returned  to  the 
Assistant  Secretary  for  reconsideration 
and/or  if  the  Secretary  has  requested 
reconsideration,  the  Assistant  Secretary 
shall,  in  accord  with  83.10(a),  issue  a 
reconsidered  determination  within  60 
days  of  receipt  of  the  IBIA's  decision  or 
the  Secretary's  request,  whichever  is 
later.  The  reconsidered  determination 
shall  be  final  and  efTecti\'e  upon 
publication  in  the  Federal  Register 

Ada  E.  Deer. 

Assistant  Secretory — Indian  Affairs. 
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Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 


WHY: 


The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  pre.sent: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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Administrative  Conference  of  the  United  States 
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Meetings: 
Administration  Committee  et  al.,  12237 

Agrtcuttura!  Marketing  Service 

RULES 

Egg  research  and  promotion  orders,  12154-12155 

Onions  grown  in — 

Texas.  12149-12151 
Raisins  produced  from  grapes  grown  in  California,  12153- 

12154 
Spearmint  oil  produced  in  Far  West,  12151-12153 
NOTICES 
Beef  promotion  and  research: 

Cattlemen's  Beef  Promotion  and  Research  Board; 
certification  and  nomination,  12237-12238 

Agriculture  Department 

See  Agricultural  Marketing  Ser\'ice 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Farmers  Home  Administration 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Vetennary  biological  products;  production  and 
establishment  Ucenses,  12239 

Army  Department 

NOTICES 
Meetmgs: 
Science  Board,  12267 

Commerce  Department 
See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  12240 

Commodity  Credit  Corporation 

PROPOSED  RULES 

Agricultural  commodities;  foreign  donation  programs, 
12200 

Copyight  Office,  Library  of  Congress 

RULES 

North  American  Free  Trade  Agreement  (NAFTA): 
Motion  pictures  and  their  contents;  copyright  restoration 
procedures,  12162-12165 

Defense  Department 

See  .\rmy  Department 
RULES 

Acquisition  regulations: 
Preference  for  local  and  small  businesses  to  participate  in 

acquisitions  that  support  closure  or  realignment  of 

military-  installations,  12191-12192 


PROPOSED  RULES 
Acquisition  regulations: 
Munitions  and  strategic  list  items  control  and  excess 

property  demilitarization.  12223-12225 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  12267-1 22&8 

Education  Department 

RULES 

Postsecondary  education: 
Student  assistance  general  provisions — 
Student  eligibility  under  1965  Higher  Education  Act  et 
a! . 12514-12521 
PROPOSED  RULES 
Postsecondary  education: 

Federal  family  education  loan  program,  12484-12503 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabihtation 
Research — 
Rehabilitation  research  and  training  centers,  12268 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Plains  Petroleum  Operating  Co.,  12348 
NAFTA  transitional  adjustment  assistance: 

Armco  Stainless  &  Products  et  al.,  12348-12349 

Energy  Department 

See  Hnc-gy  Information  Administration 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Bio-Process  Innovation.  Inc.,  12268-12269 

Magnetic  Seal  Corp.,  Inc.,  12269 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  12269-12270 

Energy  Research  Office 
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Superconducting  super  collider;  call  for  expressions  of 

interest  for  on-site  utilization  of  major  assets  and 

facilities,  12320-12321 

Environmental  Protection  Agency 
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Air  pollutants,  hazardous;  national  emission  standards: 

General  provisions,  etc.,  12408-12459 
Air  quality  implementation  plans;  approval  and 
promulgation:  various  States:  ' 
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New  Mexico,  12170-12172 
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Pesticides;  emergency  exemptions,  etc.: 

Avermectin,  12321-12322 
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Water  pollution  control: 
Clean  Water  Act — 

State  water  quality  standards;  approval  and  disapproval 
lists  and  individual  control  strategies;  availability, 
12322-12327 
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RULES 

Program  regulations: 

Communitv  facility  loans  and  grants,  12155-12157 
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Class  D  airspace,  12159-12160 
PROPOSED  RULES 
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Boeing,  12207-12208 

Nordskog.  12203-1220S 
Class  D  airspace,  12208-12209 
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SFAR  36  engineering  procedures  manual,  guide  for 
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Exemption  petitions;  summary  and  disposition,  12397- 

12399 
Meetings 

RTCA.  Inc.,  12399 
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MinneapolisSt.  Paul  International  Airport,  MN,  12400 
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review.  12327 
Rulemaking  proceedings;  petitions  filed,  granted,  denied. 

etc.,  12327 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arkansas  et  al  ,  12188-12189 

CaUfomia  et  al.  12184-12185 

Connecticut  et  al.  12185-12186 

Georgia  et  al  .  12189-12190 

Oklahoma  et  al.,  12186-12188 
PROPOSED  RULES 
Flood  elevation  determinations: 

Indiana  et  al.,  12213-12215 

Texas  et  al ,  12215-12223 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

.Natural  Gas  Policy  Act: 
Electronic  Bulletin  Boards  Standards;  informal 

conference 


Filings.  12210-12211 
NOTICES 
Environmental  statements;  availability,  etc.: 

Appalachian  Power  Co.,  12318 

Yukon  Pacific  Co.  L.P.,  12270 
Hydroelectric  applications.  12270 
Natural  Gas  Policy  Act: 

Self-implementing  transactions,  12270-12318 
Applications,  hearings,  determinations,  etc.: 

East  Tennessee  Natural  Gas  Co..  12318-12319 

Great  Lakes  Gas  Transmission  Limited  Partnership,  12319 

Midwestern  Gas  Transmission  Co.,  12319 

Southern  Natural  Gas  Co.,  12319-12320 

Tennessee  Gas  Pipeline  Co.,  12320 

Texas  Gas  Transmission  Corp.,  12320 

Federal  Reserve  System 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 
Brokerage  commissions  discounts  on  loans,  discounts, 
deposits,  or  trust  services  from  affiliate  banks;  tie-in 
prohibitions.  12202-12203 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Citizens  Development  Co.  et  al.,  12327-12328 
Taylor,  Robert  Scott,  12328 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species; 
Recovery  plans — 
Sacramento  prickly-poppy,  12341-12342 

Food  and  Drug  Administration 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 

Dairy  and  beef  cattle;  uniform  labeling  of  drugs;  guideline 

availability,  12328-12329 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Nutrition  labeling,  12157-12158 
PROPOSED  RULES 
Meat  and  poultry  inspection: 

Nutrition  and  other  mandatory  labeling  placement, 
12462-12470 

Nutrition  labeling,  12472-12482 

Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Gold  Basin  Purchase  Unit,  WA,  12238-12239 
Environmental  statements;  availability,  etc.: 

Mark  Twain  National  Forest,  MO,  12239 
Meetings: 

Newberry  National  Volcanic  Monument  Advisory 
Council.  12239-12240 

Government  Ethics  Office 

RULES 

Conflict  of  interests: 

Executive  agency  ethics  training  programs,  12145-12149 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 
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See  Public  Health  Service 
.See  Social  Security  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Care  Financing  Administration,  12329-12334 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Adverse  claims  determinations;  administrative  appeals, 
12172-12184 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Immigration  and  Naturalization  Service 

NOTICES 

Meetings: 
Immigration  and  Naturalization  Ser\'ice  User  Fee 
Advisory  Committee,  12348 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Privacy  Act: 

Systems  of  records,  12335-12337 
Watches  and  watch  movements;  allocation  of  duty 
exemptions: 

Virgin  Islands,  12262 

International  Trade  Administration 

NOTICES 

Antidumping: 
Fresh  and  chilled  Atlantic  salmon  from — 

Nonvay.  12242-12243 
Stainless  steel  butt-weld  pipe  and  tube  fittings  from— 
Japan,  12240-12242 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  12240 
Countervailing  duties: 
Live  swine  from — 
Canada.  12243-12262 
Watches  and  watch  movements;  allocation  of  duty 
exemptions: 
Virgin  Islands,  12262 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Anisotropically  etched  one  megabit  and  greater  DR.-^MS, 

components,  and  products  containing  DRAMS, 

12343-12344 
Anti-theft  deactivatable  resonant  tags  and  components, 

12344 
Arab  League  bovcott  of  Israel;  effects  on  U.S.  businesses, 

12346 
Curable  fluoroelastomer  compositions  and  precursors, 

12344-12345 
Devices  for  connecting  computers  via  telephone  lines, 

12345-12346 
Removable  hard  disk  cartridges  and  products  containing 

same,  12346 
Welded  stainless  steel  pipe  from — 
Malaysia,  12347 


Wlieat,  wheat  flour,  and  semolina,  12346-12347 
Interstate  Commerce  Commission 

NOTICES 

Environmental  statements,  availability,  etc.: 
CXS  Transportation,  Inc.,  et  al,  12347 

Justice  Department 

See  Immigration  and  Naturahzation  Service 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  end  Welfare  Benefits  Administration 
PROPOSED  RULES 

Federal  employee  protection  statutes,  discrimination 
complaints  proa^dures.  12506-12511 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Utah. 12337 

Wyoming,  12337 
Realty  actions,  sales,  leases,  etc.: 

Alaska,  12337 

Colorado,  12337-12338 

Washington,  1233&-12339 

Wyoming,  12340 
Resource  management  plans,  etc. 

Upper  Klamath  Falls  Resource  Area,  OR,  12339-12340 

Library  of  Congress 

See  Cop\Tight  Office,  Libran.  of  Congress 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Drilling  and  production;  reporting  and  recordkeeping 
requirements;  correction.  12160-12162 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Royalty  Management  Program;  decisions  on  routine 
appeal  cases,  12342 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
FAR  supplement;  miscellaneous  amendments;  and 
contractor  and  subcontractor  compensation 
reasonableness  review,  12192-12199 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Child  restraint  systems — 

Booster  seat  safety,  12225-12237 
NOTICES 
Motor  vehicle  theft  prevention  standard: 

Passenger  motor  vehicle  thef^  data  (1990-1991  CYs), 
12400-12405 

National  Institirte  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Summer  undergraduate  research  fellowship  program, 
12262-12264 


VI 
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National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Environmental  statements,  availability,  etc.: 

Wild  winter-run  steelhead;  reduction  of  California  sea 
lion  predation.  12264-12265 
Meetings; 

New  England  Fishery  Management  Council.  12265-12266 

Pacific  Fishery'  Management  Council,  12266 
Permits: 

Marine  mammals.  12266-12267 

National  Park  Service 

NOTICES 
Meetings: 

Native  American  Graves  Protection  and  Repatriation 
Review  Committee,  12342 
National  Register  of  Historic  Places: 

Pending  nominations,  12343 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  12356-12380 
Applications,  bearings,  determinations,  etc.: 
'Entergy  Operations,  Inc..  12380-12382 
Power  Authority  of  State  of  New  York,  12382-12384 
Public  Service  Electric  &  Gas  Co.,  12384-12386 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 

Genelabs  Technologies.  Inc..  et  al..  12349-12354 

Jacobs  Corp.  et  al,.  12354-12356 

Personnel  Management  Office 

RULES 

Health  benefits.  Federal  employees: 

Temporan*  employees  coverage,  12144-12145 
Retirem»nt 

Civil  Service  Retirement  System — 
Survivor  deposits  payment  by  actuarial  reduction, 
12143-12144 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  12386 

Public  Health  Service 

See  Food  and  Drag  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Substance  Abuse  and  Mental  Health  Services 
Administration,  12335 
Orientation  to  PHS  grants  and  contracts  activities  for 
appUcants  and  recipients  of  awards;  training  course 
dates  and  locations,  12334-12335 

Reclamation  Bureau 

NOTICES 

Central  Valley  Improvement  Act;  interim  renewal  contracts 
implementation  guidelines,  12340-12341 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Slock  E.xchange,  Inc..  12386-12387 
Chicago  Board  Options  Exchange.  Inc..  12388-12389 
Philadelphia  Stock  Exchange,  Inc..  12389-12390 

Applications,  heannos,  determinations,  etc.: 
Barclays  Bank  PLC.  12390-12392 


Fortis  Benefits  Insurance  Co.  et  al.,  12392-12394 
Public  utility  holding  company  filings,  12394-12395 
Westpac  Banking  Corp.,  12395-12396 

Social  Security  Administration 

PROPOSED  RULES 

Organization,  functions,  and  authority  delegations: 
Appeals  Officers  et  al.,  12211 

State  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Defense  Trade  Advisory  Group.  12396-12397 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Mar>'land.  12211-12213 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  12406 

Veterans  Affairs  Department 

NOTICES 
Meetings: 
Rehabilitation  Advisory  Committee.  12405 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  12408-12459 

Part  III 

Department  of  Agriculture,  Food  Safety  and  Inspection 
Service.  12462-12470 

Part  IV 

Department  of  Agriculture.  Food  Safety  and  Inspection 
Service.  12472-12482 

PartV 

Department  of  Education,  12484-12503 

Part  VI 

Department  of  Labor,  12506-12511 

Part  VII 

Department  of  Education.  12514-12521 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulatrve  list  of  the  parts  attected  this  month  can  &e  tojod  m  tt>e 
Reader  Atds  sectton  at  ttie  end  of  this  issue. 


5  CFR 

831 12143 

838 12143 

842 12143 

890  (2  documents) 12143. 

.   12144 

2638 12145 

7  CFR 

959 „....12149 

985 12151 

989 12153 

1250...- 12154 

1942 12155 

Proposed  Rules: 

1 499 1 2200 

1942 12200 

1980 12200 

9  CFR 

317 12157 

381 12157 

Proposed  Rules: 

31 7  (2  documents) 12462. 

'2472 
381  (2  documents) 12452, 

12472 

12  CFR 

Proposed  Rules: 

225 12202 

14  CFR 

39 12158 

71 12159 

Proposed  Rules: 

39  (3  documents) 12203, 

12205.12207 

71  (2  documents) ".2208. 

122C9 

18  CFR 

Proposed  Rules: 

284 _....12210 

20  CFR 

Proposed  Rules: 

422 12211 

29  CFR 
Proposed  Rules: 

24 12506 

30  CFR 

250 12160 

Proposed  Rules: 

920 12211 

34  CFR 

668 12514 

Proposed  Rules: 

682 12484 

37  CFR 

201 12162 

40  CFR 

52  (3  documents) 12165, 

12168.12170 

60 12408 

61 12408 

63 12408 

42  CFR 

405 12172 

417 12172 

473 „ 12172 

44  CFR 

65  (3  documents) 12184, 

12185,12186 
67  (2  documents) 12188, 


12189 

Proposed  Rules: 

67  (2  documents) 12214, 

12215 

47  CFR 

73     12191 

48  CFR 

219 12191 

226 12191 

1601 12192 

1804 12192 

1808 12192 

1809 12192 
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1814 12192 
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1837 _ 12192 
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1845 12192 
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1852 12192 

1870 12192 

Proposed  Rules: 

245 12223 

252 „ 12223 

49  CFR 
Proposed  Rules; 

571 12225 
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This  sechon  of  the  FEDERAL  REGISTER 
contains  regulatory  docunTents  having  general 
applicability  arte)  legal  etiect,  most  of  which 
are  keyed  to  and  codified  m  tfie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Supenntendent  of  Documer.ts.  Pnces  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831,  838,  842,  and  890 
RIN  3206-AF66 

Payment  of  Survivor  Deposits  by 
Actuarial  Reduction 

AGENCY:  Office  of  Personnel 
Management. 


ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  adopting  its 
interim  regulations  to  implement 
section  11004  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  as  final.  The 
Act  requires  0PM  to  reduce  a  retiree's 
annuity  instead  of  collecting  a  deposit 
when  the  retiree  marries  during 
retirement  and  elects  to  provide  a 
survivor  annuity  for  the  new  spouse. 
These  regulations  comply  with  the 
requirement  that  0PM  establish,  by 
regulation,  the  method  for  computing 
the  reduction  on  an  actuarial  basis. 
These  regulations  also  reorganize  OPM's 
survivor  elections  and  survivor  annuity 
rt^gulations  for  the  Civil  Service 
Retirement  System  to  group  together 
sections  on  similar  subjects  and  provide 
a  more  detailed  table  of  contents  to 
make  the  regulations  easier  to  use. 
EFFECTIVE  DATE:  April  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  On 
October  13,  1993.  we  published  (at  58 
PR  56877)  interim  regulations 
concerning  survivor  elections  under  the 
Civil  Service  Retirement  System  (CSRS) 
and  the  Federal  Employees  Retirement 
System  (FERS)  and  sur\  ivor  annuities 
under  CSRS.  The  interim  regulations 
implemented  the  statutory  change  in  the 
wav  we  collect  survivor  election 
deposits  for  post-retirement  marriage. 
The  interim  regulations  also  reorganized 
subpart  F  of  our  CSRS  regulations  to 


make  it  easier  to  use.  We  also  requested 
comments  on  the  interim  regulations. 
We  received  no  comments. 

Under  section  11004  of  the  Omnibus 
Budget  Reconciliation  ,^ci  of  1993, 
Public  Law  103-66,  effective  October  1, 
19fl3,  0PM  will  no  longer  collect  these 
deposits  in  either  a  lump  sum  or  by 
installments.  Instead,  0PM  is  now 
required  to  establish  a  permanent 
actuarial  reduction  in  the  annuity  of  the 
retiree.  This  means  that  0PM  must  take 
the  amount  of  the  deposit  computed 
under  the  old  law,  and  "translate"  it 
into  a  lifetime  reduction  in  the  retiree's 
benefit.  The  reduction  is  based  on 
actuarial  tables,  similar  to  those  used  for 
alternative  forms  of  annuity  under 
sections  8343a  and  8420a  of  title  5, 
United  States  Code. 

The  following  three  charts  contain  the 
present  value  factors  that  will  apply 
beginning  on  the  first  day  of  the  month 
beginning  on  or  after  the  effective  date 
of  the  final  regulations.  These  present 
value  factors  have  been  revised  to  reflect 
the  new  economic  assumption  adopted 
by  the  Board  of  .Actuaries  of  the  Civil 
Service  Retirement  and  Disability  Fund. 
On  September  21,  1993,  we  published 
(at  58  FR  49066)  the  new  economic 
assumption  as  part  of  the  notice  of 
change  in  FERS  normal  cost  percentage 
effective  at  the  beginning  of  fiscal  year 
1995. 

CSRS  PRESENT  Value  Factors 


CSRS  Present  Value  Factors— 
Continued 


Age 

Reduction 
factor 

40  

294.4 

41  „ 

42  

290.0 
285.5 

43     

280.8 

44 

276.2 

45 

270.4 

46         

264.7 

47   

259.2 

48 

49 

2535 

247.2 

50 

240.4 

51       

235.0 

52  

2298 

53 

224.4 

54                       

218.6 

55  

212.6 

66  

207.5 

57                 

202.4 

58   

197.0 

59             

1923 

60       

188.3 

61                    

182.9 

62 

177.0 

63 

171.9 

Age 

Reduction 
factor 

64  

1665 

65 

161  1 

66 

1560 

67 

1507 

68 

145  4 

69 

140.2 

70 

134  7 

71  

1294 

72 

124  0 

73 

1188 

74 

1136 

75 

108.5 

76 

103.5 

77 

98.7 

78 

939 

79 

89  4 

80    

84.9 

81     

80.5 

82     

76  3 

83    

72  3 

84    

684 

85 

64.7 

86    

61.2 

87 

57.9 

88 

54.7 

89 

51.8 

90   

48.9 

FERS  Present  Value  Factors  for 
Regular  Employees 


Age 

Reduction 
factor 

40                

169.2 

41  

168.8 

42 

168.4 

43     

168.1 

44  

167.7 

45      

166.9 

46             

166.1 

47     

165.4 

48  

164.7 

49       

163.7 

50     

162.4 

51              

161.9 

52        

161.6 

53   

161.2 

54             

160.6 

55            

160.0 

56   

160.0 

67 

160.2 

58 

160.4 

59     

161.2 

60    

162.7 

61               

163.5 

62     

161.3 

63 

157.1 

64         

152.5 

65   

148.0 

66 

143.6 

67 

139.1 
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FERS  Present  Value  Factors  for 
Reguuvr  Employees — Continued 


Age 

Peductton 
factor 

68 

69 

— ■•- - 

1346 
130.1 

70 

125.4 

71    - - 

1207 

72 

73 

7i  

116.0 
111.4 
106.8 

75 

1025 

76 

97.8 

77 ... 

93.5 

78 

89.2 

79      : 

85.0 

80 

60.9 

81  

77.0 

82 

73.1 

63    

69  4 

84 „ 

65.8 

85 - 

624 

66 

59.1 

87   

56.0 

88       

53  0 

69      

50.2 

90  

47.5 

FERS  Present  Value  Factors  for 

Law  Enforcement  Officers, 
Firefighters,  Air  Traffic  Con- 
trollers, and  Military  Reserve 
Technicians  Who  Retire  Under  5 
U.S.C.  8414(c)  BY  Reason  of  Dis- 
ability 


Age 

Reduction 
factor 

40  „ 

41    

2452 
241  9 

42  „ _ 

238  5 

43  

235  0 

44  „ 

45  

231.5 
227  9 

46  

224  2 

47       

220  3 

43          

216  5 

49      

2126 

50  „ „ 

51  _ 

52  

208  6 
204  5 
200  3 

53       

196  1 

54  

t9l  B 

55  

187.4 

56  _ 

57 „ 

58      

183.1 
178.6 
174  2 

59       

169  7 

60 _ _ 

61  „ 

1651 
1604 

(Age  62  and  ove^,  see  taoie  for  regular  em- 

PJ0>HE:S  ) 

Regulatory  Flexibility  Act 

I  ct-rtify  that  this  rvgulation  will  not 
have  a  signifii  ant  economic  impact  on 
a  .substantial  number  of  small  entities 
becajsp  the  regulation  uiil  only  affect 
Fedt-ral  empluw^es  and  agencies  and 
n-iirement  payments  (o  retired 


Government  employees  and  their 
sur\ivors. 

List  of  Subjects 

5  CFF  Parts  631  and  842 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Claims,  Disability  benefits,  Firefighters, 
Government  employees.  Income  taxos. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Reporting  and  recordkeeping 
requirements,  Rf>tiremenL 

5  CFR  Part  838 

,Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Government  employees.  Income  taxes. 
Pensions,  Retirement.  Courts. 

5  CFF  Part  690 

.Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  profes.sionals.  Hostages. 
Reporting  and  recordkeeping 
requirements,  Retirement. 

IS.  OfTu-e  of  PBrsonnei  Management. 
Lorraine  A.  Green, 
[k'puty  Director 

Accordingly,  under  authority  of  5 
U.S.C  8347,  8461,  and  8913,  OPM  is 
adopting  its  interim  rules  amending  5 
CFR  parts  831.  838,  842.  end  BQO 
published  on  October  13,  19«3.  at  5R  FR 
56877.  as  final  rules  without  change. 

(FR  Doc.  94-6046  Filed  3-15-94;  8:45  am] 

BIUJNG  CODE  C32&41-M 


5  CFR  Part  890 
R:N320e-AF17 

Federal  Employees  Health  Benefits 
Program:  Coverage  of  Temporary 
Employees 

AGENCY:  Office  of  Personnel 

Management. 
ACTION:  Pino!  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPMl  is  issuing  final 
regulations  clarifying  tlie  eligibility  of 
teraporarj'  employees  to  continue  their 
Federal  Employees  Health  Benefits 
(FEHB)  coverage  when  they  become 
compensationers.  These  regulations  also 
allow  temporary  employees  an 
opportunity  to  change  health  plans  if 
their  salary  is  insufficient  to  pay  the 
premium  withholdings,  show  the 
effective  date  of  such  an  enrollment 
change,  and  provide  for  the  termination 
of  these  employees'  enrollment  if  they 
do  not  change  health  plans. 
EFFECTIVE  DATE:  April  15,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  I,riba(  h,  202-606-0191. 

SUPPLEMENTARY  INFORMATION:  On 
September  13,  1993,  OPM  issued 
interim  regulations  (58  FR  47823) 
concerning  health  benefits  for 
temporary  erpp!oye««;.  These  regulations 
clarified  when  a  ten-.porar)'  employee's 
eligibility  under  5  U.S.C.  890i>a  is 
conside."^  his  or  her  first  opportunity 
to  enroll.  Many  eligible  temporary 
employees  do  not  enroll  in  the  FEHB 
Program,  since  there  is  no  Government 
contribution  and  they  must  pay  the  full 
cost  of  t!ie  pr'niiiim.  In  implementing  5 
U.S.C  Ht»06a,  OPM  believed  it  would  be 
unfair  to  consider  eligibility  under  this 
section  to  be  an  employee's  first 
opportunity  to  enroll  for  pur^io.ses  of 
continuing  heahh  l)enefits  into 
retirem.cnt,  since  temporary  employees 
are  precluded  from  participating  in  a 
retirement  syste.m.  This  may  have 
inadvertently  appeared  to  deny 
temporary  employees  eligibility  for 
continued  health  benefits  while 
receiving  compensation  from  the  Office 
of  Workers'  Compensation  (OWCI^). 
since  for  the  purposes  of  chapter  H9  of 
title  5  use,  compensationers  are 
considered  to  b«  annuitants. 

The  interim  regulations  clarified  that 
for  the  purpose  cf  continuing  health 
benefits  as  a  conipensationtr,  a 
temporary  employee's  firsl  opportunity 
to  enroll  is  when  he  or  she  first  becomes 
ehgibUi  imder  5  U.S.C.  RWF.a.  The 
regulations  also  granted  (eTnporary 
employees  an  opportunity  to  change 
health  plans  if  their  pay  is  insufficient 
to  m.ake  premium  withholdings  for  the 
plan  in  which  they  are  enrolled, 
specified  the  effsKrtive  date  of  such  a 
change,  and  provided  for  the 
tennination  of  enrollment  of  lemporar,- 
employees  in  this  situation  who  do  not, 
or  cannot,  choose  a  lower  cost  health 
plan. 

OPM  received  one  comment  from  a 
Federal  agency;  this  comment  concurred 
with  our  interim  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  e  significant  economic  imparl  on 
a  substantial  number  of  small  entities 
because  they  aff«K:t  only  temporary 
Federal  employees. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities,  Health  insurance. 
Health  professions,  Hostages.  Reporting 
and  rt?cordkeeping  requirements. 
Retirement. 
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L;.S.  Office  of  Personnel  Management 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  under  authority  of  5 
U.S.C.  8913,  0PM  is  adopting  its 
interim  regulations  under  5  CFR  part 
8Q0  as  published  on  September  13, 
1993,  (58  FR  47823)  as  final  rules 
without  change. 

[FR  Doc  94-6045  Filed  3-15-94;  8:45  am] 

BILUNG  COOC  ftUS-OI-M 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2638 
RIN  3209-AA07 

Executive  Agency  Ethics  Training 
Programs 

AGENCY:  Office  of  Government  Ethics 

(oc;e). 

ACTION:  Interim  rule  amendments  w  ith 
request  for  comments. 

SUMMAflY:  This  interim  rule  amends  the 
OGE  executive  branch-wide  regulation 
on  "Executive  Agency  Ethics  Training 
Programs."  In  response  to  agency 
concerns,  the  interim  regulation  grants 
executive  branch  agencies  greater 
flexibility  in  administering  their  ethics 
training  programs,  enabling  them  to 
more  efficiently  use  available  resources 
to  provide  their  employees  with 
effective  ethics  training.  Under  the 
interim  regulation,  executive  agencies 
will  be  able  to  provide  their  employees 
with  summaries  of  the  branch-wide 
regulations  governing  employee  conduct 
in  place  of  the  actual  text  of  those 
provisions  as  part  of  the  employees' 
initial  ethics  orientation.  Agencies  are 
also  able  to  make  use  of 
commurications  and  electronic 
technologies  in  providing  annual  ethics 
training  to  covered  employees.  Written 
materials  may  be  used  to  meet  the 
annual  training  requirement  for  certain 
categories  of  employees;  the 
requirement  that  employees  in  these 
categories  receive  a  minimum  of  one 
hour  of  official  duty  time  for  annual 
ethics  training  is  removed.  The  interim 
reculation  clarifies  that  employees  who 
fulfill  the  confidential  financial 
disclosure  requirements  through  an 
alternate  procedure  or  an  OGE-approved 
substitute  affirmative  disclosure  system 
are  required  to  receive  annual  ethics 
training.  Minor  changes  have  also  been 
made  to  delete  out-of-date  language 
associated  with  the  initiation  of  the 
training  requirements  in  calendar  years 
1992  and  1993  and  to  add  an 
appropriate  cross-reference  to  the 
detailed  training  provisions. 


DATES:  Interim  regulation  amendments 
effective  January  1,  1994.  Comments  by 
agencies  and  the  public  are  invited  and 
are  due  on  or  before  May  16, 1994. 
ADOflESSES:  Comments  should  be  sent  to 
the  Office  of  Go\'emment  Ethics,  suite 
500,  1201  New  York  Avenue  N\V., 
Washington.  DC  20005-3917,  Attention: 
John  C.  Con  dray. 

FOR  FURTHER  INFORMATION  CONTACT: 
JolTn  C.  Condray,  Office  of  the  General 
Counsel  and  Legal  Policy,  Office  of 
Government  Ethics,  telephone:  202- 
523-5757;  FAX:  202-523-6325. 

SUPPLEMENTARY  INFORMATION: 

A.  Synopsis  of  Changes 

In  accordance  with  section  301  of 
Executive  Order  12674  of  April  12.  1989 
(as  modified  by  Executive  Order  12731 
of  October  17,  1990)  (hereinafter 
Executive  Order  12674),  and  consistent 
with  its  authority  under  the  Ethics  in 
Government  Aci  (as  amended),  the 
Office  of  Government  Ethics  published 
subpart  G  of  5  CFR  part  2638  as  a  final 
rule  on  April  7,  1992  at  57  FR  11886- 
11891.  as  corrected  at  57  FR  15219 
(April  29.  1992).  On  December  10.  1992, 
OGE  published  as  a  final  rule  certain 
amendments  to  the  training  regulation 
not  directly  related  to  this  proposed 
amendment  (see  57  FR  58399-58400,  as 
correc;ted  at  57  FR  61612  (December  28, 
1992)).  Based  on  concerns  that  agencies 
expressed  to  OGE.  this  interim  rule 
further  amends  subpart  G  to  provide 
agencies  with  greater  fiexibility  in 
providing  ethics  training  to  their 
employees.  The  substantive 
amendments  made  by  this  interim 
regulation  concern  two  sections  of 
subpart  G.  §§  2638.703  and  2638.704. 
The  amendments  to  §  2638.703  revise 
the  format  of  the  requirement  that 
agencies  provide  all  of  their  employees 
with  an  initial  ethics  orientation.  The 
amendments  to  §  2638.704  revise  the 
format  of  the  annual  ethics  training  that 
agencies  must  provide  to  certain 
covered  employees.  These  amendments 
are  described  in  greater  detail  below. 
Section  2638.702(a)  has  been  amended 
to  correspond  to  the  amendments  made 
to  §  2638.704.  Minor  changes  have  also 
been  made  throughout  subpart  G  to 
delete  language  as.sociated  with  the 
initiation  of  the  training  requirements  in 
calendar  years  1992  and  1993. 

Section  2638. 703    Initial  Agency  Ethics 
Orientation 

The  key  change  for  the  initial  ethics 
orientation  requirement  is  found  at 
interim  5  CFR  2638.703(b)(2).  This 
provision  permits  agencies  to  substitute 
a  summary  of  part  I  of  Executive  Order 
12674  and  the  Standards  of  Ethical 


Conduct  in  the  place  of  the  actual  text 
of  the  Standards.  This  was  done  in 
response  to  agency  concerns  that  their 
employees  may  not  be  able  to 
adequately  assimilate  the  information 
contained  in  the  actual  text  of  the 
Standards  and  part  I  of  Executive  Order 
12674  in  the  amount  of  time  set  aside 
for  the  initial  agency  ethics  orientation, 
a  minimum  of  one  hour  of  official  duty 
time.  In  the  original  training  regulation 
as  published  in  April  1992,  OGE 
required  the  full  text  of  these  materials 
to  be  distributed  to  employees  receiving 
the  initial  ethics  orientation.  This  was 
based  upon  section  301(b)  of  Executive 
Order  12674,  which  requires  that 
agencies  ensure  review  by  all  employees 
of  the  Executive  order  and  any 
regulations  promulgated  thereunder. 
The  principle  of  that  section  is  to  ensure 
that  employees  understand  the  ethical 
expectations  and  responsibilities  that 
they  are  required  to  meet.  After  careful 
consideration.  OGE  has  determined  that 
this  requirement  is  more  effectively  met 
by  allowing  agencies  the  freedom  to 
develop  a  summary  that  conveys  the 
substance  of  the  Executive  order  and  the 
Standards  of  Ethical  Conduct  in  a  form 
that  their  employees  will  be  better  able 
to  assimilate.  Of  course,  executive 
branch  employees  remain  subject  to  the 
requirt^ments  of  part  2635.  To  make 
certain  that  employees  have  access  to  all 
of  the  information  contained  in  part  I  of 
Executive  Order  12674  and  part  2635. 
§  2638.703(b)(2)  requires  agencies  using 
summar>'  materials  in  lieu  of  part  2635 
for  an  employees'  initial  ethics 
orientation  to  ensure  that  copies  of  the 
complete  text  of  part  2635  are  retained 
and  readily  accessible  in  the  employee's 
immediate  office  area. 

For  those  agencies  that  do  decide  to 
continue  to  provide  the  full  text  of  the 
Standards  for  review  instead  of 
summary  materials,  §  2638.703(a)  has 
been  amended  to  delete  the  requirement 
that  agencies  also  provide  their 
employees  with  a  copy  of  part  I  of 
Executive  Order  12674  as  part  of  the 
initial  agency  ethics  orientation.  The 
revised  §  2638.703(a)  only  requires 
agencies  to  provide  a  copy  of  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch, 
together  with  the  names,  titles,  office 
addresses  and  telephone  numbers  of 
ethics  officials  available  to  answer 
employee  questions  (this  is  also 
required  in  the  case  of  provision  of 
summary  materials).  The  Office  of 
Government  Ethics  has  deleted  the 
requirement  that  agencies  provide  their 
employees  with  a  copy  of  part  I  of 
Executive  Order  12674  because  the 
requirement  was  redundant.  Tt\e 
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Standards,  which  were  published  in  the 
Federal  Register  four  months  after 
subpart  G  was  originally  published, 
restate  the  14  principles  of  ethical 
conduct  contained  in  part  I  of  Executive 
Order  12674  virtually  verbatim.  5  CFR 
2635.101(b).  Agencies  should  note  that 
CX}E  has  retained  part  I  of  Executive 
Order  12674  as  one  of  the  subjects  that 
must  be  included  in  any  summary 
provided  to  agency  employees  in 
accordance  v.ith  new  §  2638.703(b)(2). 
This  was  done  to  ensure  that  the  14 
principles,  which  are  fundamental  to 
employee  conduct,  are  included  in  any 
summary  used  thereunder. 

Section  2638.704    Annual  Agency 
Ethics  Training 

Annual  Training  for  Alternate 
Confidential  Filers 

The  interim  regulation  clarifies  that 
employees  exempted  from  confidential 
financial  disclosure  reporting  pursuant 
to  OGE-approved  alternative  procedures 
in  accordance  with  5  CFR  2634.905(c) 
must  also  receive  annual  ethics  training 
from  their  agencies  pursuant  to 
§  2638.704(b)(4).  That  section  requires 
agencies  to  provide  annual  ethics 
training  to  all  employees  required  to  file 
confidential  (nonpublic)  financial 
disclosure  reports  under  subpart  I  of  5 
CFR  part  2634  as  well  as  any 
supplemental  regulation  or  addendum 
thereto  of  the  concerned  agency.  This  is 
based  in  turn  upon  section  301(c)  of 
Executive  Order  12674,  which  explicitly 
includes  confidential  filers  among  those 
categories  of  employees  for  whom 
agencies  must  provide  annual  ethics 
briefings.  Under  another  OGE  executive 
branch  regulation,  §  2634.905(c)  of  this 
chapter,  an  individual  employee  or  class 
of  employees  (including  special 
Government  employees)  who  are 
otherwise  subject  to  the  confidential 
reporting  requirements  of  5  CFR  part 
2634  may  be  excluded  from  all  or  a 
portion  of  the  confidential  reporting 
requirements  if  they  are  subject  to  an 
agency  alternative  procedure  approved 
by  OGE  under  §  2634  905(c).  The  Office 
of  Government  Ethics  believes  that 
agencies  should  still  provide  annual 
ethics  training  to  such  employees  in 
accordance  with  §  2638.704.  Because  of 
concern  over  the  potential  for  a  conflict 
of  interest  in  their  official  positions, 
these  employees  are  still  obligated  by 
their  agency  to  fulfill  an  alternate 
procedure  for  the  prevention  of  any 
conflicts.  They  are  therefore  the  type  of 
employees  meant  to  be  covered  by  the 
annual  training  requirement  contained 
in  section  301(c)  of  Executive  Order 
12674  and  this  regulation.  Based  upon 
these  considerations.  OGE  is  therefore 


amending  §  2638.704(b)(4)  to  explicitly 
include  such  employees  among  those 
who  must  receive  annual  ethics  training 
from  their  agency.  The  amendment  to 
that  section  also  changes  the  "and"  to 
an  "or"  in  the  main  clause  referring  to 
confidential  filing  under  agency 
supplemental  regulations  as  well  as  5 
CFR  part  2634  itself  to  clarify  that  any 
employees  subject  to  confidential 
reporting  pursuant  to  OGE-approved 
agency  substitute  affirmative  disclosure 
systems  are  to  be  included  in  annual 
training. 

Course  Content 

Another  change  made  by  the  interim 
regulation  concerns  the  course  content 
requirements  for  annual  agency  ethics 
training,  contained  in  the  training 
regulation  at  §  2638.704(c).  Some 
agencies  had  read  the  former  course 
content  requirements  as  requiring  all 
executive  branch  agencies  to  provide 
repetitive  training  year  after  year  on  the 
same  material.  As  OGE  indicated  in  the 
preamble  to  the  training  regulation 
when  it  was  published  in  April  of  1992, 
this  view  is  based  on  a 
misunderstanding  of  the  nature  of  the 
requirement.  Section  2638.704(c)  as 
now  amended  retains  language  from  its 
predecessor  that  states  "*   *   *  the 
emphasis  and  course  content  of  annual 
agency  ethics  training  courses  may 
change  from  year  to  year  *   "   "."The 
former  section  then  went  on  to  state  the 
minimum  requirements,  that  of  a  review 
of  employee's  responsibilities  under 
part  I  of  Executive  Order  12674,  as 
modified,  and  the  Standards  of  Ethical 
Conduct  (and  any  agency  supplemental 
regulation)  as  well  as  a  review  of 
employees'  responsibility  under  the 
conflict  of  interest  statutes  contained  in 
18  U.S.C.  chapter  11.  The  preamble  to 
the  April  1992  final  rule  stated  that, 
after  the  first  session  of  annual  training, 
this  requirement  could  be  met  with  a 
brief  overview  of  the  basic  principles. 
Such  an  overview,  given  to  employees 
who  are  familiar  with  their 
responsibilities  under  the  statutes  and 
the  regulations,  need  serve  only  as  a 
reminder  of  the  basic  principles,  and 
could  be  accomplished  in  a  very  short 
period  of  time.  The  content  of  the  rest 
of  the  training  is  entirely  at  agency 
discretion. 

The  structure  of  the  annual  ethics 
training  is  intended  to  allow  agencies  to 
vary  their  approach  from  year  to  year  to 
keep  the  program  interesting  and  also  to 
best  meet  the  needs  of  their  employees. 
The  Office  of  Government  Ethics 
encourages  innovation  by  agencies  in 
providing  training  to  their  employees. 
Some  agencies  have  been  very  active  in 
following  up  on  the  flexibility  provided 


to  them  for  annual  training.  The 
Department  of  lustice,  for  example,  is 
developing  an  interactive  ethics 
computer  game  for  use  in  its  training. 
Several  agencies,  such  as  the 
Department  of  Defense  and  the  U.S. 
Forest  Service,  are  developing 
videotapes  to  supplement  the  OGE 
ethics  training  videotapes  or  to  target 
the  information  provided  to  their 
employees.  The  Office  of  Government 
Ethics  has  consistently  maintained  that 
the  minimum  course  content 
requirement  contained  in  the  regulation 
is  intended  to  be  a  starting  point  from 
which  agencies  design  and  conduct 
their  training,  not  a  rigid  requirement. 
However,  because  of  continued 
confusion  regarding  the  nature  of  this 
requirement,  the  interim  regulation 
amends  the  language  contained  in 
§  2638.704(c)  to  state  that  a  "reminder" 
of  employees'  responsibilities  under  the 
conflicts'  statutes  and  the  regulations 
will  suffice  to  meet  this  requirement. 

Presence  of  a  Qualified  Individual 

The  interim  rule  amendment  deletes 
the  general  requirement,  formerly 
contained  in  §  2638.704(d)(1),  that 
annual  training  be  presented  with  a 
qualified  individual  physically  present 
during  and  immediately  following  the 
presentation.  While  the  former 
§  2638.704(d)(1)  used  the  term 
"available,"  both  the  text  of  the 
regulation  and  the  preamble  at  the  time 
of  publication  made  it  clear  that  OGE 
expected  the  qualified  individual  to  be 
present  at  the  training.  57  FR  11886, 
11889  (April  7,  1992).  The  reason  for 
this  requirement,  as  explained  in  the 
preamble  to  the  final  rule,  was  to 
provide  the  best  means  for  addressing 
employee  questions  and  concerns  raised 
by  the  training.  Some  agencies, 
particularly  those  whose  duty  sites  are 
widely  scattered,  have  voiced  concern 
over  their  ability  to  meet  this 
requirement.  The  former  training 
regulation  provided  an  exception,  at 
§  2638.704(d)(2)(i),  that  allowed 
agencies  to  train  covered  employees 
without  a  qualified  individual  present 
under  limited  circumstances.  This 
exception,  however,  was  narrow  in 
scope.  Other  limited  exceptions  were 
made  for  training  provided  to  special 
Government  employees  and  reserve 
officers. 

Agency  concern  with  this 
requirement,  spurred  on  by  legitimate 
concerns  over  the  best  use  of  limited 
agency  resources,  has  caused  OGE  to 
move  away  from  a  strict  presence 
requirement  for  the  annual  ethics 
training  over  the  past  year,  so  long  as 
the  employee  retains  some  form  of 
access  to  a  qualified  individual  during 
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and  immediately  foiiounng  the  training. 
During  the  course  of  reviewing  agency 
written  plans  for  annual  ethics  training, 
OGE  has  approved  certain  agency 
procedures  that,  while  they  did  not 
provide  for  actual  physical  presence  of 
the  qualified  individual,  did  meet  the 
goal  of  giving  employees  immediate  and 
easy  access  to  the  qualified  individual. 
For  example,  OGE  approved  an  agency's 
training  plan  that  called  for  the  use  of 
a  video  conferencing  arrangement  where 
the  qualif?ed  individual  could  respond 
to  employee  questions  directly  as  part  of 
the  training  even  though  the  qualified 
individual  was  not  going  to  be 
physically  present  where  the  training 
was  to  be  given.  In  another  OGE- 
approved  arrangement,  an  agency  plan 
called  for  training  to  be  provided 
through  a  satellite  video  broadcast,  with 
a  qualified  individual  on  .standby  at  the 
lime  of  the  training  to  answer  questions 
over  the  telephone.  These  plans  were 
approved  because  of  the  evolution  of 
OGE's  opinion  on  the  desirability  of  a 
strict  interpretation  of  the  training 
regulation  as  it  existed.  The  Office  of 
Government  Ethics  has  come  to 
conclude  that,  while  in-person  training 
is  often  the  most  effective  means  of 
providing  training,  providing  the  ""best" 
means  of  training  may  not  be  a  realistic 
standard  for  all  agencies  in  these  times 
of  fiscal  restraints.  The  question 
therefore  becomes  one  of  setting  a 
standard  that  agencies  are  able  to  meet 
while  simultaneously  meeting  the  goals 
of  the  ethics  training  program. 

This  interim  regulation  meets  this 
standard  by  deleting  the  general 
requirement  that  a  qualified  individual 
be  physically  present  during  and 
following  annual  ethics  training.  The 
interim  regulation  retains  the 
requirement  that  the  annual  training 
generally  be  provided  vf^rbally.  which 
now  can  be  done  either  in  person  or  by 
recorded  means.  Written  materials, 
standing  alone,  generally  will  not  meet 
this  requirement.  This  is  necessary  to 
comply  with  section  301(c)  of  Executive 
Order  12674,  as  modified  by  Executive 
Order  12731,  which  requires  agencies  to 
provide  covered  employees  with  an 
annual  ethics  "briefing."  The  interim 
regulation  thus  permits  and  encourages 
agencies  to  take  advantage  of  technolcgy 
in  meeting  this  requirement.  This  could 
include,  but  is  not  limited  to,  use  of 
video  conferencing,  telephone 
conferencing,  audio  or  video  cassettes, 
or  computer-based  training.  Agencies 
will  be  required  to  have  "qualified 
individuals,"  as  defined  m  subpart  G, 
develop  any  materials  or  lessons  used  in 
the  training.  Agencies  will  also  be 
required  to  remind  employees  receiving 


annual  ethics  training  of  the  names  and 
phone  numbers  of  ethics  officials  at 
their  agenc-y.  This  will  provide 
employees  with  a  point  of  contact 
should  they  need  to  seek  clarification  of 
issues  raised  in  the  course  of  the 
training  or  in  their  day-to-day  work. 
Thus  the  interim  regulation  provides  a 
standard  that  both  encourages  agencies 
to  be  creative  in  the  means  that  they 
choose  to  provide  the  required  training 
and  is  a  realistic  means  of  providing 
covered  employees  with  the  information 
that  they  need  concerning  the  ethics  and 
conflict  of  interest  rules  that  govern 
their  conduct. 

The  interim  regulation  retains  the 
exception,  at  §  2638.704(d)(2)(i), 
permitting  agencies  to  provide  annual 
ethics  training  to  a  particular  employee 
or  group  of  employees  by  means  of 
WTitten  materials  when  the  Designated 
Agency  Ethics  Official,  or  his  or  her 
designee,  makes  a  written  determination 
that  circumstances  make  it  impractical 
to  provide  training  to  the  employee  or 
group  of  employees  in  accordance  with 
§2638.704(d)(l').  This  section  has  been 
slightly  reworded  to  reflect  the  changes 
made  to  §2fi3a. 704(d)(1).  Because 
§  2638.704(d)(1)  now  permits  agencies 
to  provide  annual  ethics  training 
without  the  presence  of  a  qualified 
individual,  language  referring  to  such 
training  has  been  deleted  from 
§2638.704(d)(2)(i).  Like  it  predecessor, 
this  e.xception  is  limited.  Mere 
inconvenience  to  the  agency,  standing 
alone,  will  not  justify  a  wTitten 
determination  under  this  section.  As  a 
practical  matter,  OGE  does  not  expect 
this  exception  to  be  widely  used 
because  of  the  many  options  now 
available  to  agencies  in  providing 
annual  ethics  training  to  their 
employees.  Section  2638.702(a)(ii), 
which  requires  agencies  to  include  the 
number  of  employees  to  be  trained 
under  this  exception  in  the  agencies' 
written  plan  for  annual  ethics  training, 
has  also  been  reworded  somewhat  to 
reflect  the  changes  made  in 
§2638.704(dK2)(i). 

The  interim  regulation  ako  preserves 
the  two  exceptions,  at  5  CFR 
2638.704(d)(2)(ii)  and 
2638.704(d)(2){iii),  permitting  agencies 
to  use  written  materials  in  providing 
annual  ethics  training  to  special 
Government  employees  and  to  officers 
in  the  uniformed  services  who  serve  on 
active  dutv  for  30  or  fewer  consecutive 
days.  As  with  §  2638.704(d)(2)(i), 
discussed  above,  these  sections  have 
been  slightly  rewritten  to  refiect  the 
changes  made  in  §  2638.704(d)(1). 
Corresponding  changes  have  been  made 
to  §  2638.704(a)(3)(iii),  which  requires 
agencies  to  include  an  estimate  of  the 


number  of  employees  to  be  provided 
annual  ethics  training  in  accordance 
with  these  exceptions  with  their  written 
plan  for  annual  ethics  training. 

The  interim  regulation  also  expressly 
states  two  limited  exceptions  to  the 
requirement  that  agenaes  provide 
covered  employees  with  a  minimum  of 
one  hour  of  official  duty  time  for  annual 
ethics  training.  These  exceptions,  found 
at  §§2638.704{d)(2)(ii)  and 
2638.704(d)(2)(iii),  waive  the  official 
duty  hour  requirement  only  for  training 
provided  to  covered  employees  who  are 
either:  Special  Government  employees 
who  are  expected  to  work  fewer  than  60 
days  in  a  calendar  year,  or  officers  in  the 
uniformed  services  who  serve  on  active 
duty  for  30  or  fewer  consecutive  days. 
Thus,  agencies  may  send  a  written 
summary  of  the  ethics  restrictions 
applicable  to  a  special  Government 
employee  who  will  serve  for  a  limited 
time  on  an  advisory  committee  prior  to 
the  employee's  actual  dates  of  service. 
This  avoids  a  rigid  requirement  that 
agencies  provide  training  for  a 
predefined  period  of  time.  This  should 
enable  agencies  to  communicate  the 
ethics  restrictions  applicable  to  these 
employees  while  giving  agencies 
fiexibility  in  how  they  apply  the  limited 
number  of  hours  that  these  employees 
actually  serve. 

The  interim  regulation  also  deletes 
obsolete  language  throughout  the 
training  regulation.  This  language 
generally  pertained  to  the  start-up  phase 
of  the  requirements  imposed  by  subpart 
G,  and  is  no  longer  necessary.  For 
example,  the  language  at  former 
§  2638.702(a)(3)  stating  that  the  first 
agency  written  plans  for  annual  ethics 
training  were  due  by  August  1992,  has 
been  deleted.  Finally,  OGE  is  adding  a 
cross-reference  to  the  detailed  subpart  G 
ethics  training  requirements  in 
§  2638.203(b)(6).  Section  263a.203(b) 
lists  the  duties  of  the  Designated  Agency 
Ethics  Officials;  the  responsibility  to 
ensure  that  their  agency  has  an 
education  program  for  agency 
employees  on  ethics  and  standards  of  • 
conduct  matters  has  always  been  listed 
at  §  2638.203(b)(6).  The  interim 
regulation  rewords  the  language  of  this 
subsection  to  explicitly  state  that  the 
education  program  for  agency 
employees  must  be  developed  and 
conducted  in  accordance  with  subpart  G 
of5  CFR  part  2638. 

B.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  section  553  fb)  and  (d)  of 
title  5  of  the  United  States  Code,  I  find 
good  cause  for  waiving  the  general 
notice  of  proposed  rulemaking  and  30- 
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day  delay  in  effectiveness.  Because  the 
changes  made  by  this  interim  regulation 
will  enable  agencies  to  more  efficiently 
use  their  resources  to  provide  required 
Government  ethics  orientation  and 
training  to  their  employees,  it  is 
essential  to  the  administration  of  the 
executive  branch  ethics  program  that 
the  changes  made  by  this  interim 
regulation  become  effective  as  soon  as 
possible.  Making  the  rule  retroactive  to 
January  1.  1994,  enables  agencies  to 
complete  all  required  ethics  training  for 
calendar  year  1994  under  one  set  of 
procedures.  For  these  reasons,  the 
notice  and  delay  in  effectiveness  are 
being  waived  as  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  However,  this  is  an  interim  rule 
with  provision  for  a  60-day  comment 
period.  The  Office  of  Government  Ethics 
will  review  any  comments  received 
during  the  comment  period,  and 
consider  any  modifications  to  this  rule 
which  appear  warranted. 

Executive  Order  12866 

In  promulgating  this  interim  rule 
amending  the  executive  branch-wide 
Government  ethics  training  regulation, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These  interim 
rule  amendments  have  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Executive  order, 
as  they  are  not  deemed  "significant" 
thereunder. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U  S.C. 
chapter  6)  that  this  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses  because  it  affects  only 
Federal  executive  branch  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.SC  chapter  3,5)  does  not  apply  to  this 
interim  rule  because  it  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  5  CFR  Part  2638 

Administrative  practice  and 
procedure.  Confiict  of  interests. 
Government  employees.  Reporting  and 
recordkeeping  requirements. 


Approved:  March  9.  1994. 
Donald  E.  Campbell, 

Deputy  Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  part 
2638  of  subchapter  B  of  chapter  XVI  of 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  263&-[AMENDED] 

1.  The  authority  citation  for  part  2638 
continues  to  read  as  follows: 

Authority:  5  U.S  C.  App.  (Ethics  in 
Government  Act  of  1978);  E.O.  12674.  54  FR 
15159,  3  CFR.  1989  Comp.,  p.  215.  as 
modified  by  E.O.  12731.  55  FR  42547.  3  CFR, 
1990  Comp..  p.  306. 

Subpart  B — Designated  Agency  Ethics 
Official 

2.  Section  2638.203  is  amended  by 
revising  paragraph  {b}(6)  to  read  as 
follows: 

§2638.203    Duties  of  the  designated 
agency  ethics  official. 

***** 

(b)  *   *  * 

(6)  An  education  program  for  agency 
employees  concerning  all  ethics  and 
standards  of  conduct  matters  is 
developed  and  conducted  in  accordance 
with  subpart  G,  Executive  Agency 
Ethics  Training  Programs,  of  this  part. 


Subpart  G — Executive  Agency  Ethics 
Training  Programs 

3.  Section  2638.702  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (a)(2)  and  (a)(3)  as  well  as 
paragraphs  (a)(3)(ii)  and  {a)(3)(iii)  to 
read  as  follows: 

§  2&3S.702    Responsibilities  of  the 
designated  agency  ethics  official;  review  by 
the  Office  of  Government  Ethics. 

(a)*   *   * 

(2)  Ensure  the  availability  of  qualified 
individuals  to  meet  the  annual  ethics 
training  requirements  of  §  2638.704  of 
this  subpart.  For  the  purposes  of  this 
subpart,  the  following  shall  be 
considered  qualified  individuals: 
***** 

(3)  Furnish  to  the  Office  of 
Government  Ethics  by  August  31  of  each 
year  a  written  plan  for  annual  ethics 
training  by  the  agency  for  the  following 
calendar  year.  Each  training  plan  shall 
include: 
***** 

(ii)  An  estimate  of  the  number  of 
agency  employees  to  whom  the  annual 
ethics  training  course  will  be  provided 
by  means  of  written  materials  under  the 


exception  provided  at 
§  2638.704(d)(2)(i)  of  this  subpart, 
together  with  a  written  description  of 
the  basis  for  allowing  an  exception; 

(iii)  Estimates  of  the  number  of 
special  Government  employees  and  the 
number  of  officers  in  the  uniformed 
services  to  whom  the  annual  ethics 
training  course  will  be  presented  by 
means  of  wTitten  materials  under  the 
exceptions  provided  at  §  2638.704(d)(2) 
(ii)  and  (iii)  of  this  subpart; 
***** 

4.  Section  2638.703  is  revised  to  read 
as  follows: 

§  2638.703    Initial  agency  ethics 
orientation. 

(a)  Each  new  agency  employee  who 
enters  on  duty  shall,  within  90  days  of 
the  date  of  his  or  her  entrance  on  duty, 
be  given: 

(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  copy  of  part  2635 
of  this  chapter.  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  and  any  supplemental 
regulation  of  the  concerned  agency: 

(2)  The  names,  titles,  office  addresses, 
and  telephone  numbers  of  the 
Designated  Agency  Ethics  Official  and 
other  agency  ethics  officials  available  to 
answer  questions  regarding  the 
employee's  ethical  responsibilities;  and 

(3)  A  minimum  of  one  hour  of  official 
duty  time  for  the  purpose  of  permitting 
the  employee  to  review  the  written 
materials  furnished  pursuant  to  this 
section.  If  the  agency  provides  an  ethics 
training  course  during  official  duty 
time,  including  annual  ethics  training 
provided  under  §  2638.704.  or  a 
nominee  or  other  new  entrant  receives 
ethics  training  provided  by  the  Office  of 
Government  Ethics  or  the  White  House 
Office,  the  period  of  official  duty  time 
set  aside  for  individual  review  may  be 
reduced  by  the  time  spent  in  training. 

(b)  An  agency  may  meet  the 
requirement  of  paragraph  (a)(1)  of  this 
section  by: 

(1)  Furnishing  each  employee  a  copy 
of  part  2635  of  this  chapter  for  the 
purposes  of  review  only,  provided  that 
copies  of  the  complete  text  of  part  2635 
are  retained  and  readily  accessible  in 
the  employee's  immediate  office  for  use 
by  several  employees;  or 

(2)  Providing  employees  with 
materials  that  summarize  part  I  of 
Executive  Order  12674.  as  modified  by 
Executive  Order  12731.  3  CFR,  1990 
Comp..  p.  306.  and  part  2635  of  this 
chapter.  In  order  to  ensure  that 
employees  have  access  to  all  of  the 
information  contained  in  part  I  of 
Executive  Order  12674.  as  modified, 
and  part  2635.  an  agency  using  this 
alternative  must  ensure  that  copies  of 
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the  complete  text  of  part  2635  are 
retained  and  readily  accessible  in  the 
employees'  immediate  office  area. 

5.  Section  2638.704  is  amended  by 
revising  paragraphs  (a),  (bK4).  (c)  and 
(d)  to  read  as  follows: 

§  2638.704    Annual  agency  ettiics  training. 

(a)  Annual  ethics  training.  Executive 
branch  agencies  must  provide  each 
employee  identified  in  paragraph  (b)  of 
this  section  with  ethics  training  every 
calendar  year.  This  training  must  meet 
the  content  requirements  contained  in 
paragraph  (c)  of  this  section  and  the 
presentation  requirements  contained  in 
paragraph  (d)  of  this  section.  Except  as 
provideid  in  paragraphs  (dK2){ii)  and 
(d)(2)(iii)  of  this  section,  employees 
must  be  pro\'ided  a  minimum  of  one 
hour  of  official  duty  time  for  this 
training. 

(b)  •  *  * 

(4)  Employees  required  to  file 
confidential  (nonpublic)  financial 
disclosure  reports  under  subpart  I  of 
part  2634  of  this  chapter  or  any 
supplemental  regulation  or  addendum 
of  the  concerned  agency  (agency 
employees  who  are  excluded  from  the 
confidential  financial  disrJosure 
requirements  through  the  use  of  an 
alternative  procedure  approved  by  the 
Office  of  Government  Ethics  pu.'-suant  to 
§  2634.905(c)  of  this  chapter  must  also 
receive  annual  ethics  training  from  their 
agency  pursfcant  to  this  paragraph); 
•         •         *         *         • 

(c)  Course  content.  Agencies  are 
encouraged  to  var}'  the  emphasis  and 
course  content  of  annual  agency  ethics 
training  courses  from  year  to  year  as 
necessary  within  the  context  of  their 
ethics  programs.  However,  each  training 
course  must  include,  as  a  minimum: 

(1)  A  reminder  of  the  employees' 
responsibilities  under  part  I  of 
Executive  Order  12674,  as  modified,  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  part 
2635  of  this  chapter,  and  any 
supplemental  regulation  thereto  by  the 
concerned  agency: 

(2)  A  reminder  of  the  employees' 
responsibilities  under  the  conflict  of 
interest  statutes  contained  in  18  U.S.C. 
chapter  11;  and 

(3)  The  names,  titles,  office  addresses, 
and  telephone  numbers  of  the 
designated  agency  ethics  official  and 
other  agency  ethics  officials  available  to 
answer  questions  regarding  the 
employees'  ethical  responsibilities. 

(d)  Course  presentation.  The  training 
course  shall  be  presented  in  accordance 
with  the  following  requirements: 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  annual  ethics 


training  shall  be  presented  verbally, 
either  in  person  or  by 
telecommunications,  computer-based 
methods  or  recorded  means.  A  qualified 
individual,  as  defined  in 
§  2638.702la)(2)  of  this  subpart,  shall: 

(i)  Present  the  training,  if  the  training 
is  presented  in  person;  or 

(ii)  Prepare  the  recorded  materials  or 
presentation,  if  the  training  is  presented 
by  telecommunication,  computer-based 
methods  or  recorded  means. 

(2)  An  agency  may  provide  annual 
ethics  training  by  means  other  than 
those  specified  in  paragraph  (d)(1)  of 
this  section  under  the  following 
circumstances: 

(i)  Where  the  Designated  Agency 
Ethics  Official,  or  his  or  her  designee, 
has  made  a  written  determination  that 
circumstances  make  it  impractical  to 
provide  training  to  a  particular 
employee  or  group  of  employees  in 
accordance  with  paragraph  (d)(1)  of  this 
section.  In  such  cases,  annual  ethics 
training  may  be  provided  by  means  of 
WTitten  materials,  provided  that  a 
minimum  of  one  hour  of  official  duty 
time  is  set  aside  for  employees  to  attend 
the  presentation  or  review  written 
materials; 

(ii)  In  the  case  of  special  Government 
employees  covered  by  paragraph  (b)  of 
this  seclion,  an  agency  may  meet  the 
annual  training  requirement  by 
distribution  of  v^Titten  materials,  or  by 
other  means  at  the  agency's  discretion. 
For  special  Government  employees  who 
are  expected  to  work  fewer  than  60  days 
in  a  calendar  year,  the  requirement  that 
the  employee  be  provided  with  one 
hour  of  official  duty  time  for  annual 
ethics  training  is  waived;  and 

(iii)  In  the  case  of  officers  in  the 
uniformed  services  who  serve  on  active 
duty  for  30  or  fewer  consecutive  days 
and  who  are  covered  by  paragraph  (b)  of 
this  section,  an  agency  may  meet  the 
annual  training  requirement  by 
distribution  of  written  materials,  or  by 
other  means  at  the  agency's  discretion. 
For  these  officers,  the  requirement  that 
the  officer  be  provided  with  one  hour  of 
official  duty  time  for  annual  ethics 
training  is  waived. 
[FR  Doc  94-6006  Filed  3-1&-94;  845  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 

7CFRf>aft959 

[Docket  No.  FV93-959-1F(«] 

South  Texas  Ontons;  tncreased 
Expenses  and  Establistiment  of 
Assessment  Rale 

AGENCY:  Agricuiturai  Marketing  Service, 

USDA. 

ACDOtC  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  amended  interim  final 
rule  that  increased  the  level  of 
authorized  expenses  and  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses.  Authorization  of 
this  budget  enables  the  South  Texas 
Onion  Committee  (Committee)  to  incur 
expenses  that  are  rea.sonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handler*;. 
EFFECTlve  DATE:  August  1.  1993.  through 
July  31,  1994. 

FOfl  FURTHER  INFORMATtON  CONTACT: 
Martha  Sue  Gark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P  O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  Mc^llen 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  1313 
East  Hackberrv,  McAllen.  TX  78501. 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATIOM:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959).  regulating 
the  handling  of  onions  grown  in  South 
Texas.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674) 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  South  Texas 
onions  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  handled  during  the 
1993-94  fiscal  period,  which  began 
August  1,  1993,  and  ends  luly  31,  1994. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  v^ilh  this  rule. 
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The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (.\MS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  97  producers 
of  South  Te.xas  onions  under  this 
marketing  order,  and  approximately  38 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  .\dministration  (13  CFR 
121  601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  South  Texas  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 


affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$80,000  for  personnel,  office,  and 
compliance  expenses  were 
recommended  in  a  mail  vote  completed 
August  4,  1993.  The  assessment  rate  and 
funding  for  the  research  and  promotion 
projects  were  to  be  recommended  at  a 
later  Committee  meeting.  The 
Committee  administrative  expenses  of 
$80,000  were  published  in  the  Federal 
Register  as  an  interim  final  rule 
September  28,  1993  (58  FR  50509).  That 
interim  final  rule  added  §  959.234, 
authorizing  expenses  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  October 
28,  1993.  No  comments  were  filed. 

The  Committee  subsequently  met  on 
November  9,  1993,  and  unanimously 
recommended  increases  of  $2,500  for 
personnel  expenses  and  $125,000  for 
compliance  activities  in  the  recently 
approved  1993-94  budget.  The 
compliance  increase  will  provide  for 
funds  to  operate  road  guard  stations 
surrounding  the  production  area.  The 
Committee  also  unanimously 
recommended  $210,000  in  market 
development  activities  and  $105,600  in 
production  research.  These 
expenditures  represent  increases  over 
last  year's  budget  of  $65,000  for  market 
development  and  $11,412  for 
production  research.  Under  this 
amended  budget,  expense  items  for  the 
1993-94  fiscal  period  are  as  follows: 
$37,472  for  personnel,  $29,028  for  office 
expenses.  $141,000  for  compliance 
activities,  $210,000  for  market 
development,  and  $105,600  for 
production  research. 

The  initial  1993-94  budget,  published 
on  September  28,  1993,  did  not 
establish  an  assessment  rate.  Therefore, 
the  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  container  or 
equivalent  of  onions.  $0.03  more  than 
last  year's  assessment  rate.  This  rate, 
when  applied  to  anticipated  shipments 
of  approximately  5  million  50-pound 
containers  or  equivalents,  will  yield 
$500,000  in  assessment  income,  which, 
along  with  $23,100  from  the  reserve, 
will  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  as  of 
December  31.  1993.  were  $346,415. 


which  is  within  the  maximum 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

An  amended  interim  final  rule  was 
published  in  the  Federal  Register  on 
January  11.  1994  (59  FR  1452).  That 
interim  final  rule  amended  §  959.234  to 
increase  the  level  of  authorized 
expenses  and  establish  an  assessment 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  February  10, 
1994.  No  comments  were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  "Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Rffgister  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  fiscal 
period  began  on  August  1.  1993.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fTscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  rule  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  amended  interim 
final  rule. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  amended  as 
follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U  S.C.  601-674. 

Accordingly,  the  amended  interim 
final  rule  revising  §959.234  which  was 
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publi.shed  at  59  FR  1452  on  January  11, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  March  8,  1994. 
Martha  B.  Ransom, 

/Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  94-6139  Filed  3-15-94;  845  ami 
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7  CFR  Part  985 

[FVS3-985-2FR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  1994-95  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACT'ON:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  1994-95 
marketing  year.  These  quantities  are 
established  in  order  to  avoid  extreme 
fiuctuations  in  supplies  and  prices  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market.  This  rule  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  {Gammittee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West. 

EFFECrn/E  DATE:  June  1. 1994.  through 

May  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissen.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USD.^,  Room 
2525,  South  Building,  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone: 
(202)  720-5127  or  Robert  J.  Cun^. 
Northwest  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  1220  SW.  Third  Avenue, 
Room  369,  Portland,  Oregon  97204; 
telephone:  (503)  326-2724. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  [7  CFR  part  985|,  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order."' 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C  601-674], 
hereinafter  referred  to  as  the  "Act." 


The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  establishes  the  quantity  of 
spjearmint  oil  produced  in  the  Far  West, 
by  class,  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  1994-95  marketing  year, 
which  begins  on  June  1,  1994.  This 
action  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretar)'  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  Af^er  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Ser\ice  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  i.ssued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  eight 
spearmint  oil  handlers  subject  to 
regulation  under  the  order  and 
approximately  259  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  259  producers, 
157  producers  hold  "Class  1"  (Scotch) 
oil  allotment  base,  and  144  producers 


hold  "Class  3"  (Native)  oil  allotment 
base.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  |13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $3,500,000,  and  small 
agricuhural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  minority  of  handlers 
and  producers  of  Far  West  spearmint  oil 
may  be  classified  as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  normally  accounts  for  75 
percent  of  the  annual  U.S.  production  of 
spearmint  oil. 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  the  Committee  recommended 
the  salable  quantities  and  allotment 
percentages  for  the  1994-95  marketing 
year  at  its  October  6,  1993,  meeting.  The 
Committee  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Class  1 
spearmint  oil  in  a  vote  of  6  in  favor  ana 
2  opposed.  The  members  voting  in 
opposition  favored  the  establishment  of 
a  lower  salable  quantity  and  allotment 
percentage.  The  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Class  3  spearmint  oil  in 
an  unanimous  vote. 

This  final  rule  establishes  a  salable 
quantity  of  723,326  pounds  and  an 
allotment  jjercentage  of  41  percent  for 
Scotch  oil,  and  a  salable  quantity  of 
897,388  pounds  and  an  allotment 
percentage  of  46  percent  for  Native  oil. 
This  action  limits  the  amount  of 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1994-95  marketing  year, 
which  begins  on  June  1, 1994.  Salable 
quantities  and  allotment  percentages 
have  been  placed  into  effect  each  season 
since  the  order's  inception  in  1980. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  for  the  1994-95  marketing  year  are 
based  upon  the  Committee"s 
recommendation  and  the  following  data 
and  estimates: 

(1)  ""Class  1"  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
1994—122,187  pounds.  This  number  is 
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denvBd  by  subtracting  the  estimated 
1993-94  marketing  year  trade  demand 
of  fi  14.589  pounds  from  the  1993-94 
marketing  year  total  available  supply  of 
936.776  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  19^4-95  marketing 
year — 830.000  pounds.  This  number  is 
an  estimate  based  on  the  average  of  total 
annual  sales  made  befween  1980  and 
1992.  handler  estimates,  and 
information  provided  by  producefs  and 
buyers. 

[C]  Salable  quantity  required  from 
1994  regulated  production— 707.813 
pounds.  This  number  is  the  difference 
between  the  estimated  1994-95 
marketing  year  trade  demand  and  the 
estimated  carr\'-in  on  June  1,  1994. 

(D|  Total  allotment  ba.se  for  Scotch  oil 
for  the  1994-95  marketing  year — 
1.764.209  pounds. 

(E)  Computed  allotment  percentage — 
40  12  percent.  This  percentage  is 

(  oiTiputed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(F)  Recommended  allotment 
percentage — 41  percent. 

(G)  The  Committee's  recommended 
salable  quantity — 723.326  pounds. 

(2)  "Class  3"  (Native)  Spearmint  Oil 

(.■M  Estimated  carry-in  on  June  1. 
1994 — 0  pounds.  This  number  is 
derived  by  sub<racting  the  estimated 
1993—94  marketing  year  trade  demand 
of  914.715  pounds  from  the  1993-94 
marketing  year  total  available  supply  of 
914,715  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1994—95  marketing 
year — 944.513  pounds.  This  number  is 
fin  estimate  based  on  the  average  of  total 
annual  sales  made  between  1980  and 
1992.  handler  estimates,  and 
information  provided  by  producers  and 
buyers. 

(C)  Salable  quantity  required  from 
1994  production — 944.513  pounds.  This 
number  is  the  difference  bet\vet;n  the 
estimated  1994-95  marketing  year  trade 
demand  and  the  estimated  carry-in  on 
June  1.  1994 

(D)  Total  allotment  base  for  Native 
oil— 1,950,843  pcHind.s. 

{¥.]  Computed  allotment  percentage — 
48.42  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base 

(F)  Recommended  allotment 
percentage — 46  percent. 

(G)  The  Committee's  recommended 
salable  quantity — 897.388  pounds. 

The  salable  quantity  is  the  total 
quantity  of  fmch  class  of  oil  which 
handlers  may  purt.hase  from  or  harydle 
oil  behalf  of  producers  during  a 


marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  Committee's  recommended 
salable  quantity  of  723.326  pounds  and 
allotment  percentage  of  41  percent  for 
Class  1  spearmint  oil  is  based  on 
anticipated  1994-95  marketing  year 
supply  and  trade  demand. 

■T'ne  Committee's  recommended 
salable  quantity  of  897.388  pounds  and 
allotment  percentage  of  46  percent  for 
Class  3  Sf)eannint  oil  is  less  than  the 
Committee's  estimated  1994-95 
marketing  year  trade  demand  of  944.513 
pounds  and  computed  allotment 
percentage  of  48.42  percent.  The  1994- 
95  marketing  year  estimated  trade 
demand  represents  an  average  of  the 
trade  demand  over  the  last  13  years. 
During  the  past  several  years,  sales  of 
Native  spearmint  oil  have  fluctuated. 
The  Committee  reduced  the  salable 
quantity  and  allotment  percentage  to 
allow  for  the  possibility  of  below 
average  sales  during  the  1994-95 
marketing  year.  This  action  was  taken  to 
prevent  wide  fluctuations  in  salable 
quantities  and  allotment  percentages 
established  in  subsequent  years.  Wide 
fluctuations  in  yearly  established 
salable  quantities  and  allotment 
percentages  could  make  it  difficult  for 
producers  to  plan  farming  operations. 

The  salable  quantities  are  not 
expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  w^ich  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantity.  Ahematively,  the  Committee 
may  offer  to  sell  spearmint  oil  from  the 
Class  1  and  Class  3  reserve  pools  to 
meet  any  increased  market  demand.  The 
estimated  reserve  pools  for  Class  1  and 
Class  3  spearmint  oil  currently  stand  at 
950.000  pounds  and  1.400,000  pounds, 
respectively.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  1903-94  season  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  spearmint  oil  production  less  than 
his  or  her  annual  allotment  or  put  it  into 
the  reserve  pool. 

This  regulation  rs  similar  to  those 
which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resuhing  from  this  action  are 
expected  to  be  offset  by  the  benefits 
derived  from  improved  returns. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
allow  for  anticipated  market  needs 
based  on  historical  sales,  changes  and 
trends  in  production  and  demand,  and 


information  available  to  the  Committee. 
This  final  rule  will  provide  spearmint 
oil  producers  with  information  on  the 
amount  of  oil  which  should  be 
produced  for  next  season, 

A  proposed  rule  on  this  issue  was 
published  in  the  Federal  Register  on 
December  21,  1993  [58  FR  673781.  That 
proposed  rule  provided  a  30-day 
comment  period  which  ended  January 
20,  1994,  No  comments  were  received. 
The  salable  quantities  and  allotment 
percentages  established  by  this  final 
rule  are  identical  to  those  contained  in 
the  proposed  rule. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  the 
Committee's  recommendations  and 
other  relevant  information  presented,  it 
is  found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act, 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  985  is  amended  as 

follows: 

PART  985— SPEARMJNT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CJR 
part  985  continues  to  read  as  follows; 

Authority.  7  U.S.C  601-«74. 

2,  A  new  section  985.213  is  added  to 
read  as  follows:  Section  985.213  Salable 
quantities  and  allotment  percentages — 
1994-95  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginnir>g 
on  June  1.  1994.  shall  be  as  follows: 

(a)  "Class  1"  (.Scotch)  oil — a  salable 
quantity  of  723. .326  pounds  and  an 
allotment  percentage  of  41  percent. 

(b)  "Class  3"  (Native)  oil — a  salable 
quantity  of  897,388  pounds  and  an 
allotment  percentage  of  46  percent. 

Dated:  March  8.  1994. 
Martha  B.  Ransom. 

Acting  Dfptity Diivdor.  Fnirtand  Vtfgetabh 

Division 

IFR  Doc.  94-6138  Filed  3-15-94:  8:45  am] 
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7  CFR  Pan  989 

(Docket  No  FV93-989-iFin) 

Raisins  ProduceO  From  Grap«s  Grown 
in  California.  Expenses  and 
Assessment  Rate 

AGENCV:  Agrirultiirfil  MiirkHliiig  Service. 

USDA 

ACTION:  Final  rule 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenditures  and  established 
an  assessment  rate  under  Marketing 
Order  No.  989  for  the  1993-94  fiscal 
period.  Authorization  of  this  budget 
enables  the  Raisin  Administrative 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1,  1993.  through 
)uiy  31,  1994. 

FOR  FURTHER  INFORMADON  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2.523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Richard  P.  Van  Diest,  California 
Marketing  Field  Office,  Fruit  and 
\'egetable  Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno,  CA 
93721,  telephone  209-487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  Part  989), 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California.  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  nile  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect. 
California  raisins  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  as.sessable  raisins 
handled  during  the  1993-94  crop  year, 
from  August  1,  1993,  through  July  31, 
1994.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  confiict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15MA)  of  the  Act,  any 
handler  subiet;t  to  an  order  may  file 
with  I  he  Jiecretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  nile  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  juri.sdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  riiling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  th.:  Agricultural 
Marketing  Ser\'ice  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  .scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disprojKDrtionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Art.  and  the  rules  is.sued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  California  raisins  under 
this  marketing  order,  and  approximately 
25  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agrit;ultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  raisin  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1 993- 
94  fiscal  period  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  raisins.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 


The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  exf)ected 
acquisitions  of  California  raisins. 
Because  that  rate  will  be  applied  to 
aclual  acquisitions,  it  must  be 
estabUshed  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  October  5,  1993, 
and  unanimously  recommended  a 
1993-94  budget  of  $579,060,  which  is 
$11,940  less  than  the  previous  year. 
Increases  of  $9,200  for  executive 
salaries,  $1,100  for  fieldman  salaries. 
$2,500  for  payroll  taxes,  $200  for  group 
retirement,  $4,000  for  group  medical 
insurance,  $1,900  for  rent,  $100  for 
audit  fees,  $800  for  objective 
measurement  survey,  $9,760  in  reserve 
for  cor.tingencies,  and  the  addition  of  a 
$2,500  category  for  Valley  weather 
service  will  be  offset  by  decreases  of 
$5,000  for  office  salaries,  $2,000  for 
general  insurance,  $2,000  for  Committee 
meeting  expenses,  and  $30,000  for 
research  and  study  for  which  no 
funding  was  recommended  this  year, 
and  an  increase  of  $5,000  in  the  amount 
of  income  paid  to  the  Committee  by  the 
California  Raisin  Advisory  Board 
(Board). 

The  Board  is  the  administrative 
agency  for  the  State  marketing  order 
under  which  the  California  raisin 
Industry  conducts  its  marketing 
promotion  and  paid  advertising.  Some 
of  the  Committee's  employees  also 
perform  services  for  the  Board.  F^u^uant 
to  an  agreement  between  the  Committee 
and  Board,  the  Board  reimburses  the 
Committee  for  the  services  Committee 
employees  perform  for  the  Board. 

Major  expense  items  include  $230,000 
for  executive  salaries,  $90,000  for  office 
salaries,  $42,600  for  fieldmen  salaries, 
and  $75,000  for  Committee  travel.  Also. 
$55,810  is  budgeted  for  contingencies. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$1.80  per  ton,  which  is  $0.20  less  than 
last  year.  This  rate,  when  applied  to 
anticipated  acquisitions  of  321,700  tons, 
will  yield  $579,060  in  assessment 
income,  which  will  be  adequate  to  cover 
anticipated  expenses.  Any  unexpended 
funds  from  the  crop  year  are  required  to 
be  credited  or  refunded  to  the  handlers 
from  whom  collected. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  E)ecember  6. 
1993  (58  FR  64107).  That  interim  final 
rule  added  §989.344  which  authorized 
expenses  and  established  the 
assessment  rate  for  the  Committee.  That 
rule  provided  that  interested  persons 
could  file  comments  through  January  5, 
1994.  No  comments  were  received. 
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While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  SonDe  of  the  additional 
c  ost.s  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  bent'fits  derived  by  t.he  operation  of 
the  marketinj^  order.  Therefore,  the 
.administrator  of  the  AMS  has 
dete.TTiined  that  this  action  will  not 
have  a  significant  economic  impart  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  crop 
year  began  on  August  1.  1993.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  crop  year  apply  to 
assessable  raisins  handled  during  the 
crop  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins.  Reportuig  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  as 
follows: 

PART  98*-RArSINS  PRODUCED 
FROM  GRAPES  GROWN  JN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Aulhority:  7  L'  S.C  601-674 
No«e:  This  section  will  otA  appear  in  the 
annual  Code  of  Fetieral  Regulations. 

Accordingly,  the  interim  rule  adding 
§  989  .344  which  was  published  at  58  FR 
64107  on  December  6,  1993,  is  adopted 
as  a  final  rule  without  change. 

Dated:  March  8,  1994. 

Martha  R.  Ransom. 

Ai-tmg  Deputy-  Director.  Frvil  and  VpgetoNe 
Division. 

|FR  Doc  94-6137  Filed  3-15-94;  8:45  ami 
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7  CFR  Pan  1250 

[Docket  Mo.  Py-93-(XHl 

RIN0581-AA87 

Amendmefit  to  Egg  Research  and 
ProflTOtJon  Rutes  and  Regulations 

AGENCY:  Agricultural  Marketing  Service. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Egg  Research  and  Promotion  Rule.s  and 
Regulations  by  changing  the  State 
composition  of  the  six  geographic  areas 
and  reapportioning  the  membership  on 
the  American  Egg  Board.  The  Board 
approved  these  changes  and  requested 
that  the  Secretary  amend  the  Rules  and 
Regulations  accordingly.  These 
ad|ustments  are  based  on  changing 
geographic  trends  in  egg  production. 
ERFECTIVE  DATE:  April  15.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L.  Lockard.  202-720-3506. 

SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12778  and 
Regulatory  Flexibility  Ac! 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  14  of  the  Act.  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  any 
provisions  of  such  order  or  any 
obligations  imposed  in  connection  with 
such  order  are  not  in  accordance  with 
law;  and  requesting  a  modification  of 
the  order  or  an  exemption  therefrom. 
Such  person  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the' 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  pretition,  if  a 
complaint  is  filed  within  20  days  after 
date  of  the  entry  of  the  ruling. 

The  AMS  Administrator  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 


Information  collection  requirements 
and  recordkeeping  provisions  contained 
in  7  CFR  part  1250  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  Control 
No.  0581-0093  under  the  Paperwork 
Reduction  Act  of  1980. 

Background 

The  Egg  Researt:h  and  Promotion 
Order  (7  CFR  1250.301-1250.363) 
established  pursuant  to  the  Egg 
Resean  h  and  Consumer  Information 
Act.  as  amended  (7  U.S.C.  2701  et  seq], 
provld»'S  in  §  1250.328(d)  that  any 
changes  in  representation  on  the 
American  Egg  Board  be  determined  by 
the  percentage  of  total  U.S.  egg 
production  in  each  of  the  six  geographic 
areas.  The  Board  is  authorized  18 
members,  and  representation  in  each  of 
the  6  areas  is  based  on  egg  production 
in  the  area.  The  Order  further  provides 
in  §  12.'V0. 328(e)  that  the  Board  or 
designated  person  or  agency  shall 
conduct  periodic  reviews  of  production 
by  geographic  area  at  any  time,  not  to 
exceed  5  years,  to  assure  that 
representation  on  the  Board,  insofar  as 
is  practicable,  is  fair  and  equal. 

During  the  development  process  of 
the  Order  in  1975,  the  48  contiguous 
States  of  the  United  States  and  the 
District  of  Columbia  were  divided  into 
6  geographic  areas  for  purposes  of 
determining  proportionate 
representation  on  the  Board.  The  areas 
corresponded  with  those  used  by  the 
National  Agricultural  Statistics  Service, 
USDA,  for  some  egg  industry  statistics. 

The  Order  provides  in  §  1250.328(d) 
that  Board  membership  in  each  area  be 
determined  by  calculating  the 
percentage  of  U.S.  egg  production  in  the 
area,  multiplying  that  total  by  18  (total 
Board  membership),  and  rounding  to 
the  nearest  whole  number. 

In  1984,  a  review  of  1983  production 
statistics  revealed  that  production 
trends  had  changed,  and  area 
membe.f^hip  was  adjusted  accordingly. 

For  the  1993  review,  the  American 
Egg  Board's  1992  production  data  were 
reconciled  with  1992  data  from  USDA 
to  verify  the  shifts  in  production  trends. 
The  review  showed  that  the  W'e.st  North 
Central  and  Western  areas  are  no  longer 
proportionately  represented  on  the 
Board.  However,  due  to  rounding  off, 
using  the  formula  in  the  Order  resulted 
in  19  members,  exceeding  the  Order's 
18-member  limit. 

Because  of  this  incongruity,  the  Board 
submitted  a  recommendation  to  the 
Sfccretarv  in  accordance 
w  ith§  12'50.328(e)  of  the  Order  to 
redistrict  the  six  areas  and  reapportion 
the  members  and  alternates.  The 
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following  changf?s  are  made 
accordingly: 


Area 

State  composAoo                                                                1          Memt>e<3hip 

Current 

Revisions 

Currem 

Revisions 

1— North  AtJantic  

li^South  Attantic 

Connecticut  Delaware.  Maine.  Maryland, 
Massachusetts,  New  Hanpshtre.  New  Jer- 
sey, New  YofV,  Pennsylvania,  Rhocle  Is- 
land, VerrT>ont,  District  of  Columbia. 

Ftonda.  Geofgia,  North  Carolina,  South  Caro- 
lina, Virginia,  West  Virginia 

ii(ino<s,  Indiana,  Michtgan,  O^'O,  Wisconsin  .  . 

lowa.  Kansas,  Minnesota,  Missotxi,  Ne- 
bras>'a.  North  Dakota,  SouI^  Dakota 

Alat'^noa,  A.-Vansas,  Kentjcky,  Louisiana 
Mississippi,  Oklahoma.  Ter>nessee,  Texas. 

Anzona,  California,  Colorado,  Idaho.  Morv 
tana.  Nevada,  New  Mexico,  Oregon.  Utah, 
Wastvnglon.  Wyomtng. 

Add  Virginia,  West  Virginia  

Add  Alabama,   Kentucky,   Tennessee:   Lose 

Virginia.  West  Virginia 
Lose  iHinoK.  Wisconsin              .  . 

3 

3 

3 

2 

3 
4 

None. 
None. 

Hi — East  Noth  Centrai 

h»one 

IV— West  Niorth  Cenfai 

V— South  Central  

VI— Westam  

Add  Illinois,  Wisconsin.  Lose  Kansas.  Ms- 
soon 

Add  Cotorado.  Kansas,  Missoun,  New  Mex- 
ico, Lose  Aialsanvu  Kentucv^.  Tennessee 

Lose  Colorado.  New  Mexico  

increase  to 

3. 
None. 

Decrease 
to  3. 

The  change   in   membership   is  based   on    production    in   the   newly   formed  areas  and   application   of  the   formula 
in  §  1250.328(d)  of  the  Order,  as  follows: 


Redistncted  area 


Reported 
cases 


Percem  d 

total  proouc 

uon 


Percent  of 

•otai  prod'X- 

tion  ^mes 

18 


Revised 

txard  menv 

liership' 


1— North  Atlantic __ 

11— South  Atlai-^  

Ill— East  North  Central  „ _ _ „ - 

IV— West  Norti  Central  - - 

V— South  Central 

\,  I — Westem _ 

Total  U,S  production 

'  Based  on  rounding  to  the  nearest  whole  numt>er  [§  1250.328(d)I. 


39,052,000 
38,^8,000 
4V201,000 
36,508,000 
36.083.000 
36.011.000 


1721 
1675 
18  15 
1606 
'5  89 
15.87 


309 
302 
3.27 
290 
286 
2-86 


226,973,000 


99.99 


18.00 


18 


Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  (58  FR  65939)  on 
December  17,  1993.  Comments  on  the 
proposed  rule  were  solicited  from 
interested  parties  until  January  18.  1994. 
No  comments  were  received. 

I  isl  of  Subjects  in  7  CFR  Part  1250 

Adm.inistrative  practice  and 
procedure,  Advertising,  Agricultural 
research,  Eggs  and  egg  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
pn^amble,  title  7,  CFR  part  1250  is 
amended  as  follows: 

PART  1250— EGG  RESEARCH  AND 
PROMOTION 

1.  The  authority  citation  of  part  1250 
continues  to  read  as  follows: 

Authority;  Pub.  L  9.H28,  88  Stat.  1171. 
;is  amondfid,  7  U.S  C  2701-2718. 

2.  Section  1250.510  is  revised  to  read 
ns  follows: 


§  1250^10    Detenntnatton  of  Board 
Membership. 

(a)  Pursuant  to  §  1250.328  (d)  and  (e) 
of  the  Order,  the  48  contiguous  States  of 
the  United  Slates  shall  be  grouped  into 
6  geographic  areas.  &s  follows:  Area  1 
(North  Atlantic  States) — Connecticut. 
Delaware,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania.  Rhode 
Island,  Vermont.  Virginia,  West 
Virginia,  and  the  District  of  Columbia; 
Area  2  (South  Atlantic  States) — 
Alabama,  Florida,  Georgia,  Kentucky. 
North  Carolina,  South  Carolina,  and 
Tennessee;  Area  3  (East  North  Central 
States) — Indiana.  Michigan,  and  Ohio; 
A.-X'a  4  (West  North  Central  States)— 
Illinois.  Iowa,  Minnesota,  Nebraska, 
North  Dakota,  South  Dakota,  and 
Wisconsin;  Area  5  (South  Central 
States) — .Arkansas,  Colorado.  Kansas, 
Louisiana,  Mississippi,  Missouri,  New 
Mexico.  Oklahoma,  and  Texas;  Area  6 
(Westem  States) — Arizona,  California, 
Idaho,  Montana,  Nevada,  Oregon.  Utah, 
Washington,  and  Wyoming. 

(b)  Board  representation  among  the  6 
geographic  areas  is  apportioned  to 
reflect  the  percentage  of  United  States 
egg  prrxiucrion  in  each  area  times  18 


(total  Board  membership).  The  number 
of  members  of  the  Board,  beginning 
with  the  1995-96  term,  are:  Area  1—3. 
.\rea  2—3.  Area  3 — 3,  Area  4 — 3.  Area 
5 — 3,  Area  6 — 3.  Each  member  will  have 
an  alternate  appointed  from  the  same 
area. 

Datpd  March  8.  iy«*4 
Lon  Hatamiya, 
Admirustrator 

IFR  Drx:  94-6144  Filed  3-15-94;  8  45  ami 
BILUNG  COOe  >'0-02-»> 


Farmers  Home  Administration 

7  CFR  Part  1942 

RIN  0575^668 

CommufMty  Facility  Loans  and  Grants 

AGENCY:  Farmers  Home  Administration 

and  Rural  Development  Administration, 

USDA. 

ACTION:  Final  rule  with  request  for 

comments, 

SUMMAflY:  TJie  Farmers  Home 
.•\d.i-.inislration  (FmlLA)  amends  tts 
regulations  that  are  utilized  by  the  Rural 
Development  Administration  (RDA)  in 
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administering  Community  Facility 
Loans  and  Grants.  This  action  is 
necessar,  to  impit>ment  provisions  of 
the  .\ct  mailing  appropriations  for 
Agriculture.  Rural  EXnelopment,  Food 
and  Dnig  Admini.stration,  and  Related 
Agencies  Programs  for  the  fiscal  year 
ending  September  30.  1994  (the  Act). 
The  Act  provides  up  to  $15  million  in 
RDA  grant  funds  for  water  and  waste 
disposal  (WUT))  facilities  in  rural 
Alaskan  villages.  The  WVVD  grant  funds 
authorized  by  the  Act  are  to  be  made 
available  to  remedy  the  dire  sanitation 
conditions  that  exist  in  rural  Alaskan 
villages. 

DATES:  This  final  rule  is  effective  on 
March  16,  1994.  WriUjn  comments 
must  be  received  on  or  before  May  16, 

1QP4 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Regulations 
and  Analysis  and  Control  Branch, 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  room  634H, 
South  Agriculture  Building,  14th  St.  and 
Independence  Ave..  SW.,  Washington, 
DC  2025(1  All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above  address. 

POR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Cooper,  Loan  Specialist,  Water  and 
Waste  Disposal  Division,  Rural 
Development  Administration,  USDA, 
South  Agriculture  Building,  room  6328, 
Washington,  DC  20250,  telephone:  (202) 
720-9589. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866,  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action." 
Based  on  information  complied  by  the 
Department,  we  have  determined  that 
this  rule:  (1)  Would  have  an  effect  on 
the  economy  of  less  than  SlOO  million; 
{?.)  wouM  not  adversely  affect  in  a 
material  v\ay  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (3)  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  would 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
program.s  or  rights  and  obligations  or 
recipients  thereof;  and  (5)  would  not 
raise  novel  leg-'il  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 


Intergovernmental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.760.  Water  and  Waste 
Systems  For  Rural  Communities  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program," 
RDA  has  determined  that  the  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  PoHcy  Act  of  1969. 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Compliance  With  Executive  Order 
12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  (2)(b)(2)  of  that 
Order.  Provisions  within  this  part  which 
are  inconsistent  with  State  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900  Subpart  B 
must  be  exhausted  prior  to  filing  suit. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507).  the 
information  collection  requirements 
included  in  this  rule  have  been 
approved  through  7  CFR  1942-A,  The 
assigned  0MB  control  number  is  0575- 
0015.  This  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirements  from 
those  approved  by  the  Office  of 
Management  and  Budget. 

Background 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  nctwiilistanding 
the  exemption  in  5  U.S.C.  553  with 
respect  to  such  rules.  These 
amendments,  however,  are  not 
published  for  proposed  rulemaking 
because  they  are  merely  following  the 
specific  directions  of  the  Act  and  no 
discretion  is  left  with  the  agency  as  to 
how  to  use  the  funds  appropriated  for 
this  purpose. 

The  Act  provides  up  to  $15,000,000  of 
the  amount  appropriated  for  WVVD 
grants  for  projects  to  remedy  the  dire 
sanitation  conditions  that  exist  in  rural 
Alaskan  villages.  RDA  grants  are 
directed  to  Alaskan  villages  that  have  a 
median  household  income  that  does  not 


exceed  110  percent  of  the  statewide 
nonmelropolitan  median  household 
income.  The  statewide  nonmetropolitan 
median  household  income  for  Alaska  is 
$39,804.  The  Act  further  provides  that 
the  grants  are  limited  to  50  percent  of 
the  development  cost  of  a  project.  The 
other  50  percent  must  be  from  a  State 
or  local  contribution.  The  RDA  grant 
funds  can  be  used  by  rural  Alaskan 
villages  to  construct  or  improve  water  or 
waste  disposal  facilities  to  serve  the 
residents  of  these  villages.  New  or 
improved  water  or  waste  disposal 
systems  would  solve  a  major  health 
problem  that  has  burdened  the  rural 
parts  of  Alaska,  inhabited  primarily 
Alaskan  Natives.  The  lack  of  clean, 
running  water  and  sanitary  facilities 
have  led  to  severe  health  problems  for 
many  of  the  villages  residents. 

List  of  Subjects  in  7  CFR  Part  1942 

Community  development. 
Community  facilities.  Grant  programs — 
Housing  and  community  development. 
Rural  areas,  Waste  trt^atment  and 
disposal — Domestic.  Water  supply — 
Domestic. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  7  H  S  C  1989;  16  USC.  1005; 
5  Ll.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  H — Development  Grants  for 
Community  Domestic  Water  and  Waste 
Disposal  Systems 

2.  Section  1942.386  is  added  to  read 
as  follows: 

§  1942.3S6    Rural  Alaskan  villages, 
(a)  Genera  I. 

(1)  This  section  contains  regulations 
for  providing  grants  to  remedy  the  dire 
sanitation  conditions  in  rural  Alaskan 
villages  using  funds  specifically  made 
available  for  this  purpose. 

(2)  Unless  specifically  modified  by 
this  section,  grants  will  be  made, 
proces.sed,  and  serviced  in  accordance 
with  this  subpart. 

(bj  Definitions.  (1)  Dire  sanitation 
condition.  For  the  purpose  of  this 
section,  a  dire  sanitation  condition 
exists  where: 

(i)  Recurring  instances  of  a 
waterbome  communicable  disease  have 
been  documented;  or 

(ii)  No  community-wide  water  and 
sewer  system  exists  and  individual 
residents  must  haul  water  to  or  human 
waste  from  their  homes  and/or  use  pit 
privies. 
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(2j  Rural  Alaskan  tillage.  A  rural 
Alaskan  community  which  meets  the 
definition  of  a  villaj^  under  State 
statutes  and  does  not  have  a  population 
in  excess  of  10,000  inhabitants, 
according  to  the  latest  decennial  Census 
of  the  United  States. 

(c)  EUgihility.  (1)  The  applicant  mu.st 
be  a  rural  Alaskan  village. 

(2)  The  median  household  income  of 
the  village  cannot  exceed  110  percent  of 
the  statewide  nonmetropolifan 
household  income. 

(3)  A  dire  sanitation  condition  must 
exist  in  the  village. 

(4)  The  applicant  must  obtain  50 
percent  of  project  development  costs 
from  State  or  local  contributions.  The 
local  contribution  can  be  from  loan 
funds  aiitliorized  under  subpart  A  of 
this  part. 

(d)  Grant  amount.  Grants  will  be 
made  for  up  to  50  percent  of  the  project 
development  costs. 

(e)  Use  of  funds.  Grant  funds  can  be 
used  to  pay  reasonable  costs  associated 
with  providing  potable  water  or  waste 
disposal  services  to  residents  of  rural 
Alaskan  villages. 

(f)  Construction,  (l)  If  the  State  of 
Alaska  is  contributing  to  the  project 
costs,  the  project  does  not  have  to  meet 
the  construction  requirements  of  this 
subpart. 

(2)  If  a  loan  is  made  in  accordance 
with  subpart  A  of  this  part  for  part  of 
the  local  contribution,  all  cf  the 
requirements  of  that  subpart  app^y 

Date.i:  February  24.  19<M 
Bob  I.  Nadi. 

I'ndfT  Secrptary  fiT  SmafI  Community  and 
Rural  T>e\clopment. 

(FR  Doc;.  94-6024  Filed  ■)-15-94;  8:45  ami 
BILLING  CODE  341»-C7-U 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  91-006F-TA] 
RIN  0583-AB34 

Nutrition  Labeling  oT  Meat  and  Poultry 
Products;  Technical  Amendments 

AGEMCY:  Food  Safety  and  Inspection 

Service,  USDA 

ACnON:  Connrmation  of  interim  nile. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  Ls  confirming 
interim  regulations  amending  its  final 
nutrition  labeling  regulations.  FSIS  is 
taking  this  action  to  improve  the  clarity 
and  accuracy  of  the  regulations,  and  to 
provide  regulations  that  parallel  the 
Food  and  Drug  Administration's  (FDA) 
nutrition  labeling  regulations  to  the 
maximum  extent  possible. 


EFFECTIVE  DATE:  July  6. 1994. 

FOR  FUfTTHER  WFORMATIOM  CONTACT: 

Charles  tdwards,  Director.  F*roduct 
Assessment  Division.  Regulatory 
Programs.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  (202)  254-2565. 

SUPPt-EMENTARY  WFORMATIOH: 

Executive  Order  12866 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

Background 

On  January  6.  1993.  FSIS  published  in 
the  Federal  Register  (58  FR  632)  final 
regulations  on  nutrition  labeling  for 
meat  and  poultry  products.  FSIS's 
nutrition  labeling  regulations  parallel,  to 
the  maximum  extent  possible,  FDA's 
nutrition  labeling  regulations 
promulgated  under  the  Nutrition 
Labeling  and  Education  Act.  FSIS 
published  its  final  regulations  on 
nutrition  labeling  simultaneously  with 
FD.A's  publication. 

After  the  publication  of  FSIS's  final 
regulations  on  nutrition  labeling,  FSIS 
received  several  comments  from  various 
interested  parties  contending  that 
portions  of  FSIS's  regulations  were 
unclear,  contained  technical, 
unintended  consequences  in  a  specific 
provision,  or  were  not  parallel  to  FDA's 
nutrition  labt^ling  regulations.  Those 
portions  included  provisions  related  to: 

(a)  Providing  nutrition  labeling  by 
alternate  means  for  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches; 

(b)  the  saturated  fat  criterion  for  the 
"lean"  definition;  and  (c)  the  use  of 
nutrient  content  claims  on  infant  and 
toddler  foods. 

After  considering  these  comments  and 
conducting  an  in-depth  review  of  FDA's 
final  nutrition  labeling  regulations.  FSIS 
believed  that  its  final  regulations  were 
inconsistent  with  FD.^■s  regulations  in 
certain  areas  where  uniformity  should 
exist.  F'SIS  also  determined  that  several 
provisions  were  inadvertently  omitted 
in  its  final  regulations. 

Accordingly,  FSIS  issued  an  interim 
final  rule  in  the  Federal  Register  on 
September  10. 1993.  The  interim  final 
rule  set  forth  technical  amendments  (58 
FR  47624)  to  the  FSIS  nutrition  labeling 
regulations  to  provide  more  well- 
defined  regulations  that  reflect  accuracy 
and  clarity  regarding  the  nutrition 
labeling  of  meat  and  poultry  products. 
The  amendments  consisted  of 
clarifications  that  are  essential  to 
understanding  and  complying  with 
published  provisions,  changes  that  are 
necessary  to  avoid  technical, 
unintentional  consequences  in  specific 


prov'LsioQS,  and  additional  provisions 
that  were  inadvertently  omitted.  FSIS 
announctid  in  the  mterim  final  rule  that 
there  would  be  a  3G-day  comment 
period,  and  that  the  Ageno  would 
carefully  consider  ail  comments 
received  before  finalizing  the  interim 
rule. 

Interini  Final  Rule 

In  its  interim  final  rule,  FSIS  allowed 
for  nutrition  labeling  to  be  provided  bv 
alternate  means  for  packages  that  have 
a  total  surface  area  available  tc  bear 
labeling  of  less  than  12  square  inches. 
Accordingly,  FSIS  added  provisions  at  9 
CFR  317.4Ck)(d)  and  .3fll.500<d)  to 
permit  manufacturers  to  provide  an 
address  or  telephone  number  on  the 
package  for  consumers  to  vMite  or  call 
for  nutrition  information,  provided  that 
the  labels  for  these  products  bear  no 
nutrition  claims  or  nutrition 
information.  These  provisions  do  not 
affect  the  exemption  for  irMJividually 
wrapped  packages  of  less  than  >/!?  ounce 
net  weight. 

Also,  in  its  interim  final  rule.  FSIS 
added  a  small  business  exemption 
provision  that  was  Inadvertently 
omitted  from  its  final  nutrition  labeling 
regulations.  The  provision  at  9  CFR 
317.400(a)  and  381  500(a)  states  that  the 
calculation  of  poundage  shall  be  based 
on  the  most  recent  2-year  average  of 
business  activity. 

FSIS  defined  "insignificant  amount" 
in  the  final  nutrition  labeling 
regulations  as  that  amount  that  may  be 
rounded  to  zero  in  nutrition  labeling, 
except  that  for  total  carbohydrate, 
dietary  fiber,  and  protein,  it  is  an 
amount  less  than  1  gram.  In  its  interim 
final  rule.  FSIS  revised  the  definition  of 
"insignificant  amount"  at  9  CFR 
317.309(g)(1)  and  381.409(gJ(l)  to 
include  sugars  as  an  amount  less  than 
1  gram.  FSIS  determined  that  sugars  is 
another  nutrient  with  a  caloric 
contribution  that  is  consistent  with  that 
for  total  carbohydrate,  dietary  fiber,  and 
protein.  Therefore,  when  used  in 
reference  to  the  simplified  format,  an 
insignificant  amount  of  sugars  is  that 
amount  which  is  less  than  1  gram. 

FSIS  made  reference  in  the  final 
nutrition  labeling  regulations  to  a 
retailer  providing  nutrition  information 
on  the  label  of  single- ingredient,  raw 
products  without  referring  to  a 
manufacturer.  In  the  preamble  to  its 
final  regulations.  FSIS  made  no 
distinction  between  products  packaged 
in  official  establishments  and  those 
packaged  at  retail  level.  However,  to 
clarify  any  misunderstanding  regarding 
these  provisions,  in  its  interim  final 
rule.  FSIS  modifiwd  9  OR  317.345la)(l) 
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and  381  445(a)(1)  to  include  reference  to 
a  manufacturer. 

In  its  interim  final  rule.  FSIS  also 
amended  table  1  of  9  CFR  317.312(b) 
and  381.412(b)  to  include  product 
cate^^ories  for  plain  meats  and  meat 
sticks  and  plain  poultry-  and  poultry 
sticits  with  reference  amounts  of  "55  g." 
These  product  c:ategories  were 
inadvertently  omitted  from  the  final 
rule. 

Also,  for  purposes  of  clarification  and 
to  more  fully  harmonize  with  FD,^ 
requirements.  FSIS,  in  its  interim  final 
rule,  amended  table  2  at  9  CFR 
317  3121b)  and  381.412(b)  by  moving 
the  lasagna  examples  to  the  category  of 
mixed  dishes  measurable  with  a  cup 
and  also  adding  meat  and  poultry'  filled 
pasta  as  further  examples  of  products  in 
this  category.  FSIS  also  revised  footnote 
4  to  table  2  at  9  CFR  317.312(b)  and 
381.412(b)  by  adding  the  following 
words  at  the  end;  "except  for  products 
in  which  both  the  solids  and  liquids  are 
customarily  consumed." 

In  its  interim  final  rule,  FSIS  modified 
the  "lean"  definition  to  refleci  the 
change  in  the  saturated  fat  definition. 
The  final  regulations  defined  saturated 
fat  as  the  sum  of  all  fatty  acids 
containing  no  double  bonds.  Inclusion 
of  all  fatty  acids  with  no  double  bonds 
in  the  definition  of  saturated  fat  can 
inflate  the  level  of  saturated  fat  by 
approximately  15  pen.ent.  To  offset  this 
unintended  effect,  FSIS  increased  the 
saturated  fat  criterion  for  the  "lean" 
definition  from  less  than  4  grams  to  4.5 
or  less  grams. 

In  addition,  in  its  interim  final  rule, 
FSIS  clarified  the  provisions  concerning 
nutrient  content  claims  on  foods  for 
infants  and  children  under  2  years  of 
age  by  removing  the  language  "except 
that  nutrient  content  claims  may  not  be 
made  on  products  intended  specifically 
for  use  bv  infants  and  toddlers  less  than 
2  years  of  age"  from  9  CFR  317.313(a) 
and  381.413(a).  FDS  believes  that  the 
complete  prohibition  of  nutrient  content 
claims  on  foods  for  infants  and  children 
under  2  years  of  age  may  have  been 
overly  broad.  FSIS  agrees  with  this 
position. 

It  was  FSlS's  intent  to  allow 
percentage  labeling  of  vitamins  and 
minerals  on  foods  intended  for  use  by 
infants  and  children  less  than  2  years  of 
age,  as  provided  for  by  FDA  at  21  CFR 
101.13(q)l3).  Therefore,  in  its  interim 
final  ruh\  FSIS  amended  9  CFR 
317.313(qi{3)  and  381.413(q)(3)  to  allow 
percentage  labeling  of  vitamin  and 
minerals  on  such  foods. 

In  cross-referencing  FD.^'s  final 
regulations,  FSIS  inadvertently  omitted 
paragraphs  (e)  and  (f)  as  contained  in  21 
CFR  101.66,  Label  statements  relating  to 


usefulness  in  reducing  or  maintaining 
body  weight.  Generally,  for  meat  and 
poultry  products,  "sugar  free"  claims 
are  not  particularly  relevant.  However, 
to  harmonize  with  FDA  regulations. 
FSIS.  in  its  interim  final  rule,  added 
provisions  regarding  the  labeling  of 
products  as  "sugar  free"  and  "no  added 
sugar."  and  the  use  of  label  terms 
suggesting  low  calorie  or  reduced 
calorie  foods.  FSIS  amended  9  CFR 
317.380  and  281.480  to  incorporate  the 
provisions  of  21  CFR  101.66(e)  and  [f]. 

Discussion  of  Comments 

FSIS  received  no  comments  in 
response  to  the  interim  final  rule. 
Therefore,  FSIS  is  adopting  the  interim 
final  rule  as  published  in  the  Federal 
Register  on  September  10,  1993  (58  FR 
47624). 

List  of  Subjects 

9  CFR  Part  317 

Food  labeling,  Food  packaging.  Meat 
inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products.  Poultry  inspection. 

Final  Rule 

For  the  reasons  discussed  in  the 

preamble: 

§317.309,  317.312,  317.313,  317.345, 
317.362.317.380,317.400    [Amended] 

l.In  part  317,  the  amendments  to 
§  317.309(g)(1);  Table  1  and  2  in 
§  317.312(b);  §  317.313  (a)  and  (q)(3); 
§  317.345(a)(1);  §  317.362(c)(1); 
§  317.380;  and  §  317.400  (a)(l)(iii)  and 
(d)  published  on  September  10.  1993  (58 
FR  47624),  are  confirmed  as  final. 

§381.409,  381.412,  381.413,  381.445, 
381.426,381.480,381.500    [Amended] 

2.  In  part  381,  the  amendments  to 
§  381.409(g)(1);  Tables  1  and  2  in 
§  381.412(b);  §  381.413  (a)  and  (q)(3); 
§  381.445(a)(1);  §  381.462(c)(1); 
§  381.480;  and  §  381.500  (a)(l)(iii)  and 
(d)  published  on  September  10,  1993  (58 
FR  47624),  are  confirmed  as  final. 

Done  at  Washington,  DC,  on  March  9, 
1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

|FR  Doc.  94-6013  Filed  3-15-94;  8:45  am) 

BILUNG  CODE  MtO-OM-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-163-AD;  Amendment 
39-8857;  AD  94-06-10] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-8  series  airplanes,  that 
currently  requires  the  incorporation  of 
specific  maximum  brake  wear  limits 
into  the  maintenance  inspection 
program.  That  action  was  prompted  by 
an  accident  in  which  a  transport 
category  airplane  executed  a  rejected 
takeoff  (RTO)  and  was  unable  to  stop  on 
the  runway  due  to  worn  brakes.  The 
actions  specified  by  that  AD  are 
intended  to  prevent  loss  of  braking 
effectiveness  during  a  high  energy  RTO. 
This  amendment  requires  that  a  new 
part  number  be  permanently  marked  on 
certain  brakes  when  modified  to  meet 
the  new  brake  wear  limits. 
DATES:  Effective  April  15,  1994. 
ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
131L.  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach.  California  90806- 
2425;  telephone  (310)  988-5338;  fax 
(310)988-5210. 
SUPPl-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  bv  superseding  AD 
93-09-10.  Amendment  39-8576  (58  FR 
29347.  May  20.  1993).  which  is 
applicable  to  all  McDonnell  Douglas 
Model  DC— 8  series  airplanes,  was 
published  in  the  Federal  Register  on 
December  22. 1993  (58  FR  67723).  That 
action  proposed  to  require  that  a  new 
part  number  be  permanently  marked  on 
certain  brakes  when  modified  to  meet 
the  new  brake  wear  limits. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  commenters  support  the  proposed 
rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  337 
McDonnell  Douglas  Model  DC-8  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
222  airplanes  of  U.S.  registry'  were 
affected  by  AD  93-09-10.  and  would 
continue  to  be  affected  by  this 
supersedure  of  that  AD.  It  takes 
approximately  80  work  hours  per 
airplane  to  accomplish  the  actions 
currently  required  by  AD  93-09-10.  and 
the  average  labor  rate  is  $55  per  work 
hour.  (There  are  8  brakes  per  airplane.) 
The  co.st  of  required  parts  to  accomplish 
the  change  in  wear  limits  for  these 
airplanes  (that  is,  the  cost  resulting  from 
the  requirement  to  change  the  brakes 
before  they  are  worn  to  their  previously 
approved  limits  for  a  one-time  change) 
is  approximately  $5,600  per  airplane. 
Based  on  these  figures,  the  current  cost 
impact  of  the  AD  93-09-10  on  U.S. 
operators  is  estimated  to  be  $2,220,000. 
or  $10,000  per  airplane. 

The  total  cost  figure  indicated  above 
is  presented  as  if  no  operator  has  yet 
accomplished  the  requirements  of  AD 
93-09-10  (or  this  supersedure  of  that 
AD).  However,  because  AD  93-09-10 
was  effective  on  June  21. 1993,  and 
operators  were  given  180  days  to 
comply  with  it.  the  FAA  assumes  that 
the  majority  of  affected  operators  have 
already  accomplished  the  requirements 
of  that  AD. 

The  only  foreseeable  additional  costs 
that  may  be  imposed  by  this 
supersedure  of  AD  93-09-10  would  be 
the  cost  of  reidentifving  (permanently 
marking)  any  modified  brakes  that  were 
previously  marked  by  a  color  code 
marking.  The  costs  associated  with  that 
procedure  are  expected  to  be  minimal. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif)'  that  this  action  (1)  is  not  a 
'significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  nile"  under  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034,  Februar>-  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8576  (58  FR 
29347,  May  20,  1993),  and  by  adding  a 
new  airworthiness  directive  (AD). 
amendment  39-8857,  to  read  as  follows: 

94-06-10  McDonnell  Douglas:  Amendment 
39-8857.  Docket  93-NM-163-AD. 
Supersedes  AD  93-09-10.  Amendment 
39-8576. 

Applicability:  All  Model  DC-8  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  )une  21,  1993  (the 
effective  date  of  AD  93-09-10,  Amendment 
39-8576),  inspect  the  main  landing  gear 
brakes  having  the  part  numbers  indicated 
below  to  determine  wear.  Any  brake  worn 
more  than  the  maximum  wear  limit  specified 
below  must  be  replaced,  prior  to  further 
flight,  with  a  brake  that  is  within  this  limit. 


Douglas  brake 
part  No. 


Douglas  brake 
part  No. 


5610206-5001 

5713612-5001 

5773335-5001 
5773335-5501 
5759262-5001 


Bendix  part 
No. 


150787-1 
150787-2 
151882-1 
151882-2 
154252-1 
154252-2 
2601412-1 


Maximum 

wear  hmrt 

(inches) 


0.7 
0.7 
07 
0.7 
0.5 
05 
0.5 


Bendix  part 
No. 


•2601412-2 


Maximum 

wear  limit 

(inches) 


075 


'  Brakes  having  this  part  number  include 
part  numt)er  2601412-1  txakes  that  have 
l^een  rrxxJified  and  permanently  marked  in  ac- 
cordance with  McDonnell  Douglas  Service 
Bulletin  32-181,  Revision  2.  dated  August  25. 
1993. 

(b)  Within  180  days  after  June  21, 1993, 
incorporate  the  maximum  brake  wear  limits 
specified  in  paragraph  (a)  of  this  AD  into  the 
FAA-approved  maintenance  inspection 
program. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Ofierators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  p)ermits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
April  15,  1994. 

Issued  in  Renton.  Washington,  on  March 
10,  1994. 

Dajxell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice 
[FR  Doc  94-6069  Filed  3-15-94;  8.45  am) 

BILUNG  CODE  4910-1S-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-21) 

Modification  of  Class  D  Airspace; 
Mojave,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  D 
airspace  at  Mojave.  CA.  This  Class  D 
airspace  reconfiguration  accommodates 
the  safe  and  efficient  handling  of 
various  types  of  aircraft  operating  at 
Mojave  Airport.  CA.  and  provides  a 
corridor  of  airspace  for  the  north-south 
transit  of  visual  flight  rules  (VTR) 
aircraft  between  the  Mojave  Class  D 
airspace  and  Restricted  Area  R-2515. 
EFFECTIVE  DATE:  0901  U.T.C..  July  21. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Enstad,  Airspace  Specialist, 
System  Management  Branch.  A\VP-530, 
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Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  297-0010. 

SUPPLf  ME^^•ARY  INFORMATION; 

History 

On  December  17.  1993.  the  FAA 
propost^d  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modif>'in|?  the  Class  D 
airspace  at  Moiave,  California.  The  FA.^ 
proposed  that  the  vertical  limits  of  the 
airspace  be  raised  from  4.300  feet  mean 
sea  level  (MSL)  to  4,800  feet  MSL  and 
the  lateral  limits  be  increased  from  a  3- 
miJe  radius  to  a  4.3-mi!e  radius. 
Interested  parlies  were  invited  to 
participate  in  this  Rilemaking 
proceeding  by  submitting  mitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  However,  the 
Department  of  the  Air  Force  commented 
that  a  V2-raile  corridor  should  be 
established  between  R-2515  and  the 
Mojave  Class  D  airspace  to  allow  for 
transit  of  VFR  aircraft  north  and 
southbound  along  U.S.  Highway  5fl. 
These  aircraft  would  not  be  required  to 
communicate  with  the  Mojave  tower. 
Further  study  revealed  that,  by  letter  of 
agreement  between  the  Air  Force  and 
Mojave  Tower,  the  ''^^  mile  corridor  has 
existed  in  practice  and  serves  the  VFR 
pilot  well.  Therefore,  the  FAA  is  further 
modifying  the  Mojave  Class  D  airspace 
by  excluding  airspace  Vj-mile  wide 
between  the  Class  D  airspace  and  R- 
2515.  Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  lune  17,  1993.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  June  6,  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  D  airspace  at  Mojave,  California, 
to  provide  controlled  airspace  from  the 
surface  up  to  and  including  4,800  feet 
MSL  within  a  4.3-miIe  radius  of  the 
Mojave,  CA  Airport,  excluding  that 
airspace  east  of  a  line  Vi-mile  west  of 
and  parallel  to  liie  R-2515  boundary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.Q  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  5000— Subpart  D— Class  D 

Airspace 


AWP  CA  O  Mojave,  CaHfomia  [Rev  isedl 

Mojave  Airport,  CA 
(lat.  aS'Oa'GO"  N,  long.  n8°90  03'  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,800  feet  MSL 
within  a  4.3-mile  radius  of  Mojave  Airport, 
excluding  tbaf  airspace  east  of  a  line  Vi-mile 
west  of  and  parallel  to  Restricted  Area  R- 
2515.  This  Class  D  airspace  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on 
February  14, 1994. 

Richard  R.  Lien, 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

|FR  Doc.  94-6101  Filed  3-15-94;  8:45  am) 

BILLING  CODE  4S10-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

30  CFR  Part  250 
RIN  1010-^866 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf,  Correction 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  in  the  Federal 
Register  on  September  24,  1993  (58  FR 
49924).  The  regulations  related  to  the 
new  Outer  Continental  Shelf  (OCS) 
reporting  forms  used  for  collecting 
information  related  to  oil  and  gas  and 
sulphur  drilling  and  production  in  the 
OCS. 

EFFECTIVE  DATE:  March  16,  1994. 
FOR  FURTHER  INFORMATION  CO«TACT: 
Jo  Ann  Lauterbach,  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  was  published  by  MMS 
on  August  25.  1993  (58  FR  44762), 
which  addressed  data  and  information 
to  be  made  available  to  the  public.  This 
rule  ensured  that  the  items  of  data  and 
information  submitted  on  Forms  MMS- 
1866,  Request  for  Reservoir  Maximum 
Efficient  Rate  (MER);  MMS-1867. 
Request  for  Well  Maximum  Production 
Rate  (MPR);  MMS-1858.  Well  Potential 
Test  Report;  MMS-1869,  Quarterly  Oil 
Well  Test  Report;  and  MMS-1870, 
Semiannual  Gas  Well  Test  Report,  were 
made  available  for  public  inspection 
and  clearly  identified  in  the  regulations. 

Another  final  nile  was  published  by 
MMS  on  September  24.  1993  (58  FR 
49924),  which  amended  the  regulations 
governing  the  OCS  reporting  forms  to 
reflect  new  form  numbers  and  a  change 
in  the  reporting  interval  for  well  tests  of 
oil-well  completions.  This  rule  also 
amended  §  250.18(d)  which  was 
published  on  August  25.  1993.  to 
include  the  items  identified  on  the  new 
OCS  reporting  forms  that  would  not  be 
available  for  public  inspection. 
However,  the  amendments  to 
§  250.18(d)  made  on  September  24. 
1993,  did  not  agree  with  the  changes 
made  in  the  August  25.  1993.  final  nile. 
Therefore,  this  rule  corrects  §  250.18(d) 
so  there  is  no  confusion  as  to  the  time 
periods  involved  or  the  items  identified 
on  the  forms  that  are  not  to  be  released 
to  the  public. 
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Need  for  Correction 

As  published,  the  final  regulations  at 
§  250.18(d)  contain  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts, 
Incorporation  by  reference, 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands-mineral  resources,  Public  lands- 
rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Accordingly,  30  CFR  part  250  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204.  Pub.  L.  95-372.  92 
Stat,  629  (43  U.S.C.  1334). 

2.  In  §  250.18,  paragraph  (d)  is  revised 

to  read  as  follows: 

§250.18    Data  and  Information  to  be  made 
available  to  ttie  public. 

***** 

(d)  Data  and  information  identified  on 
Forms  MMS-123  through  MMS-128  are 
protected  as  follows: 

(1)  On  Form  MMS-123.  Application 
for  Permit  to  Drill,  the  following  items 
of  data  and  information  shall  not  be 
available  for  public  inspection  without 
the  consent  of  the  les,see  for  the  same 
periods  as  those  provided  in  paragraph 
(b)  of  this  section  or  until  the  well  goes 
on  production,  whichever  is  earlier: 

(i)  Item  17,  Well  Location  at  Total 
Depth  (Estimated); 

(ii)  Item  24,  Total  Depth  (Proposed), 
MD  and  TVD; 

(iii)  Item  25,  Attachments. 

(2)  On  Form  MMS-124.  Sundry 
Notices  and  Reports  on  Wells,  Item  36, 
Describe  Proposed  or  Completed 
Operations,  shall  not  be  available  for 
public  inspection  without  the  consent  of 
the  lessee  for  the  same  periods  as  those 
provided  in  paragraph  (b)  of  this  section 
or  until  the  well  goes  on  production, 
whichever  is  earlier. 

(3)  On  Form  MMS-125,  Well 
Summary  Report,  the  following  data  and 
information  shall  not  be  available  for 
public  inspection  without  the  consent  of 
the  lessee  for  the  same  periods  as  those 


provided  in  paragraph  (b)  of  this  section 
or  until  the  well  goes  on  production, 
whichever  is  earlier,  except  that  Item 
78,  Summary  of  Porous  Zones,  and  Item 
85,  Geologic  Markers,  shall  not  be 
released  when  the  well  goes  on 
production  unless  the  period  of  time 
specified  in  paragraph  (b)  of  this  section 
has  expired. 

(i)  Item  17,  Well  Location  at  Total 
Depth  (Surveyed); 

(ii)  Item  24,  Total  Depth  (Surveyed), 
MD  and  TV^D; 

(iii)  Item  34,  Well  Status/Type  Code; 

(iv)  Item  37,  Well  Location  at  the 
Producing  Zone  (Surveved); 

(v)  Item  46,  Top  (MD); 

(vi)Item  47,  Bottom  (MD); 

(vii)Item  48,  Top  (TVT)); 

(viii)  Item  49,  Bottom  (TVT)); 

(ix)  Item  50,  Reser\oir  Name; 

(x)  Item  51,  Name(s)  of  Producing 
Formation(s)  This  Completion; 

(xi)  Item  52,  Hole  Size; 

(xii)  Item  53,  Casing  Size; 

(xiii)  Item  54,  Casing  Weight; 

(xiv)  Item  55,  Grade; 

(xv)  Item  56,  Setting  Depth  (MD); 

(xvi)  Item  57,  Cement  Type; 

(xvii)  Item  58.  Quantity  of  Cement 
(FT3); 

(xviii)  Item  59,  Hole  Size; 

(xix)  Item  60.  Tubing  Size; 

(xx)  Item  61,  Tubing  Weight; 

(xxi)  Item  62,  Grade; 

(xxii)  Item  63,  Setting  Depth  (MD); 

(xxiii)  Item  64,  Packer  Setting  Depth 
(MD); 

(xxiv)  Item  65,  Hole  Size; 

(xxv)  Item  66,  Liner  Size; 

(xxvi)  Item  67,  Liner  Wt.; 

(xxvii)  Item  68,  Grade; 

(xxviii)Itemfi9,Top(MD); 

(xxix)  Item  70,  Bottom  (MD); 

(xxx)  Item  71.  Cement  Type; 

(xxxi)  Item  72,  Cement  Quantity  (Ft  3); 

(xxxii)  Item  73,Top(MD); 

(xxxiii)  Item  74,  Bottom  (MD); 

(xxxiv)  Item  75,  Type  of  Material; 

(xxxv)  Item  76,  Material  Quantity; 

(xxxvi)  Item  77,  List  of  Electric  and 
Other  Logs  Runs,  Directional  Sur\eys, 
Velocity  Surveys,  and  Core  Analysis; 

(xxxvii)  Item  78,  Summary  of  Porous 
Zones:  Show  all  zones  containing 
hydrocarbons;  all  cored  inten-als;  and 
attach  all  drill  stem  and  well  potential 
tests; 

(xxxviii)  Item  79.  Formation; 

(xxxix)  Item  80,  Top  MD; 

(xl)  Item  81,  Top  TVT); 

(xli)  Item  82.  Bottom  MD; 

(xlii)  Item  83.  Bottom  TVT); 

(xliii)  Item  84.  Description,  Contents. 
Etc.: 

(xliv)  Item  85.  Geologic  Markers; 

(xlv)  Item  86,  Top  MD; 

(xlvi)  Item  87,TopT\T). 

(4)  On  Form  MMS-126,  Well 
Potential  Test  Report  and  Request  for 


Maximum  Production  Rate  (MPR),  Item 
101,  Static  Bottomhole  Pressure,  is  not 
available  to  the  public  until  2  years  after 
submittal.  All  other  data  and 
information  on  Form  MMS-126  are 
available  to  the  public  upon 
commencement  of  production. 

(5)  On  Form  MMS-127,  Request  for 
Reservoir  Maximum  Efficient  Rate 
(MER),  the  following  data  and 
information  are  not  available  for  public 
inspection  without  the  consent  of  the 
lessee  for  the  same  periods  as  those 
provided  in  paragraph  (b)  of  this 
section: 

(i)  Item  124.  Upper  ^  Cut  Off; 

(ii)  Item  125,  Lower  <^  Cut  Off; 

(iii)  Item  126,  Upper  k  Cut  Off; 

(iv)  Item  127,  Lower  k  Cut  Off; 

(v)  Item  128,  G/O  Interface; 

(vi)  Item  129,  W/O  Interface; 

(vii)  Item  130,  G/W  Interface; 

(viii)  Item  131,  Ag; 

(ix)  Item  132,  Ao; 

(x)Item  133,  Vo; 

(xi)Item  134,  Vg; 

(xii)  Item  135,  Ho'. 

(xiii)  Item  136,  ho; 

(xiv)  Item  137,  Hg; 

(xv)Item  138,  Hg; 

(xvi)  Item  139,  4ic; 

(xvii)  Item,  140,  S«,; 

(xviii)  Item  141,  Sg; 

(xix)  Item  142,  So; 

(xx)Item  143,  Bo,; 

(xxi)  Item  144,  Bgi; 

(xxii)  Item  145,  N; 

(xxiii)  Item  146.  G; 

(xxiv)  Item  147.  Kh; 

(xxv)  Item  148.  K,; 

(xxvi)  Item  149.  Avg  Well  Depth; 

(xxvii)  Item  150.  R,o; 

(xxviii)  Item  151.  R,g; 

(xxix)  Item  152.  Rk>N; 

(xxx)  Item  153.  R.gG; 

(xxxi)  Item  154.Np(2)/N; 

(xxxii)  Item  155.  Gp(2)/G; 

(xxxiii)  Item  156.  Degrees  API  @  60T; 

(xxxiv)  Item  157.  SG; 

(xxxv)  Item  158.  R»,; 

(xxxvi)  Item  159,  PoiI 

(xxxvii)  Item  160,  Ho: 

(xxxviii)  Item  161,  T,vg; 

(xxxix)  Item  162.  P,; 

(xl)  Item  163.  P.DATE; 

(xli)  Item  164.  Pw,; 

(xlii)  Item  165.  P«sDATE; 

(xliii)  Item  166;  Pb: 

(xliv)  Item  167;  Pa. 

(xlv)  Item  168.  Datum  Depth. 

(6)  All  data  and  information  on  Form 
MMS-128  are  available  for  public 
inspection. 

•        •        •        •        • 

Dated:  February  1,  1994. 
Bob  Armstrong. 

Assistant  Secretary.  Land  and  Minerals 
Management 
IFR  Doc  94-6041  Filed  3-15-94;  8:45  ami 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  93-1 3A1 

Procedures  for  Copyright  Restoration 
of  Certain  Motion  Pictures  and  Their 
Contents  in  Accordance  With  the  North 
American  Free  Trade  Agreement 

AGENCY:  CopvTight  Office,  Library  of 

Congress. 

ACTION:  Interim  regulation  with  request 

for  comments. 

SUMMARY:  The  Copyright  Office  is 
issuing  in'.erim  regulations  to  establish 
procedures  governing  the  filing  of 
Statements  of  Intent  for  the  restoration 
of  copyright  protection  in  the  United 
States  for  certain  motion  pictures  and 
their  contents  in  accordance  with  the 
North  American  Free  Trade  Agreement 
(NAFTA)  and  the  statute  implementing 
it.  The  NAFTA  Implementation  Act 
authorizes  the  Copyright  Office  to 
establish  procedures  whereby  potential 
copyright  owners  of  eligible  worlts  who 
file  a  complete  and  timely  Statement  of 
Intent  with  the  CopvTight  Office  on  or 
before  December  31,  1994,  will  have 
copvTight  protection  restored  effective 
January  1.  1995. 

DATES:  These  interim  regulations  are 
effective  March  16,  1994.  Comments 
should  be  in  v\Titing  and  received  on  or 
before  May  16.  1994. 
ADDRESSES:  If  sent  by  mail,  fifteen 
copies  of  written  comments  should  be 
addressed  to:  Copyright  GC/I&R,  P.O. 
Box  70400.  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  fifteen  copies  should  be 
brought  to:  Office  of  the  Copyright 
General  Counsel,  James  Madison 
Memorial  Building,  room  407,  First  and 
Independence  Avenue  SE.,  Washington, 
DC  20024.  In  order  to  ensure  prompt 
receipt  of  these  time  sensitive 
documents,  the  Office  recommends  that 
the  comments  be  delivered  by  private 
messenger  service. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Schwartz,  Policy  Plarming  Advisor, 
Copyright  Office,  Library  of  Congress, 
Washington.  DC  20540.  Telephone: 
(202)  707-8350.  Telefax:  (202)  707- 
8366. 

SUPPLEMENTARY  INFORMATION:  On 
January  10,  1994,  the  Copyright  Office 
notified  the  public  of  the  provisions  in 
NAFTA  with  regard  to  the  restoration  of 
copyright  protection  for  certain  works, 
59  FR  1408  (1994).  To  be  eligible  for 
copyright  restoration,  a  motion  picture 
or  any  worit  included  in  a  motion 
picture  either: 


1.  Must  have  been  first  fixed  in 
Mexico  or  Canada  and  entered  the 
public  domain  in  the  United  States 
because  of  first  publication  anywhere  on 
or  after  January  1,  1978,  and  before 
March  1,  1989,  without  the  required 
copyright  notice; 

2.  Or,  regardless  of  where  it  was  fixed, 
must  have  entered  the  pubfic  domain  in 
the  United  States  because  of  first 
publication  in  Mexico  or  Canada  on  or 
after  January  1, 1978,  and  before  March 
1, 1989,  without  the  required  cop>Tight 
notice. 

Further,  for  copyright  to  be  restored  in 
an  eligible  work,  a  complete  and  timely 
Statement  of  Litent  must  be  filed  with 
the  Copyright  Office  by  the  potential 
copyright  owner  or  an  authorized  agent. 

These  interim  regulations  set  out  the 
procedures  that  potential  copyright 
owners  must  follow  if  they  wish  to  have 
copyright  protection  for  their  works 
restored  in  the  United  States.  To  restore 
copyright,  potential  copyright  owners 
must  file  Statements  of  Intent  with  the 
Copyright  Office  on  or  before  December 
31,  1994,  and  these  Statements  must 
contain  the  information  set  out  in  these 
regulations.  The  regulations  also  detail 
the  procedures  the  Copyright  Office  will 
use  to  process  Statements  of  Intent  and 
create  a  record  for  the  public. 

I.  Background 

The  North  American  Free  Trade 
Agreement  entered  into  force  on  January 
1,  1994.  The  NAFTA  Agreement  and  the 
NAFTA  Implementation  Act  (Pub.  L. 
103-182)  provide  for  the  restoration  of 
copyright  for  certain  works  that  are 
currently  in  the  public  domain  in  the 
United  States.  New  section  104  sets  out 
the  conditions  for  restoring  protection: 

Classes  of  works  eligible.  Two  types  of 
works  are  eligible  for  copyright 
restoration:  (1)  Motion  pictures;  and  (2) 
works  included  in  motion  pictures 
(such  as  an  underlying  work — a  novel  or 

Elay  on  which  a  motion  picture  was 
ased — or  the  original  screenplay  or 
original  musical  score  of  a  motion 
picture). 

Dates  of  publication  and  public 
domain  status.  To  be  eligible  for 
restoration,  the  motion  picture,  or  the 
work  included  in  a  motion  picture,  must 
meet  two  criteria:  (1)  The  work  must 
have  been  first  published  on  or  after 
January  1, 1978,  and  before  March  1, 
1989;  and  (2)  the  work  must  have  fallen 
into  the  public  domain  in  the  United 
States  because,  at  the  time  of  its  first 
publication,  it  failed  to  meet  the 
requirements  of  the  U.S.  copyright  law 
for  publication  with  notice  of  cop>Tight 
(17  U.S.C.  401, 402, 403, 405} as  they 
existed  at  that  time. 


Place  of  first  fixation  or  publication. 
Assuming  they  meet  the  other  criteria, 
the  following  two  kinds  of  works  are 
eligible  for  copyright  restoration;  (1) 
Published  works  that  were  first  fixed  in 
Canada  or  Mexico,  regardless  of  where 
they  were  first  published;  and  (2)  works 
first  published  in  Mexico  or  Canada, 
regardless  of  where  they  were  first  fixed. 
A  motion  picture,  or  a  work  included  in 
a  motion  picture,  meeting  these 
requirements  is  entitled  to  receive 
copyright  protection  under  title  17  for 
the  remainder  of  the  term  of  copyright 
protection  to  which  it  would  have  been 
entitled  in  the  United  States  had  it  been 
published  with  the  required  notice.  17 
U.S.C.  104A(a)(1993). 

Potential  copyright  owners  of 
qualifying  works  must  file  a  Statement 
of  Intent  with  the  Copyright  Office 
between  January  1,  1994  (the  date  on 
which  the  Agreement  entered  into 
force),  and  December  31,  1994,  to  notify 
the  public  of  their  intent  to  restore 
copyright  protection  for  these  works  in 
the  United  States.  After  January  1,  1995, 
the  Copyright  Office  will  publish  in  the 
Federal  Register  a  list  of  the  works 
whii,h  are  determined  to  be  properly 
qualified  for  protection  and  for  which 
complete  Statements  of  Intent  have  been 
filed.  The  restoration  of  copyright 
protection  for  eligible  works  will  be 
effective  on  January  1,  1995. 

The  new  section  17  U.S.C.  104A(c) 
created  by  the  NAFTA  Implementation 
Act  gives  a  one  year  exemption  to  U.S. 
nationals  or  domiciliaries  who  made  or 
acquired  copies  of  a  motion  picture  or 
its  contents  before  December  8,  1993, 
the  date  of  enactment  of  the 
implementing  act.  These  individuals  or 
entities  may  continue  to  sell,  distribute, 
or  perform  pubhcly  Such  works  without 
liability  for  a  period  of  one  year 
following  the  Copyright  Office's 
publication  in  the  Federal  Register  of 
the  list  of  works  for  which  Statements 
of  Intent  have  been  received. 

The  copyright  restoration  provisions 
apply  to  a  "motion  picture"  or  any  work 
included  in  a  motion  picture.  Section 
101  of  title  17  defines  motion  pictures 
to  include  audiovisual  works  consisting 
of  a  series  of  related  images  which, 
when  shown  in  succession,  impart  an 
impression  of  motion,  together  with 
accompanying  sounds,  if  any.  Thus,  for 
example,  the  restoration  provisions 
apply  to  feature  films,  short  films, 
documentaries,  silent  films,  television 
films,  television  series,  and  television 
programs,  as  well  as  works  contained  in 
these  "motion  pictures." 

To  be  eligible  for  copyright 
restoration,  a  motion  picture  or  any 
work  included  in  a  motion  picture 
either 
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1.  Must  have  been  first  fixed  '  in 
Mexico  or  Canada  and  entered  the 
pubUc  domain  in  the  United  States 
because  of  first  publication  ^  anywhere 
on  or  after  January  1,  1978,  and  before 
March  1,  1939,  without  the  required 
copynght  notice; 

2.  Or,  regardless  of  where  it  was  fixed, 
must,  have  entered  the  pubhc  domain  in 
the  United  States  because  of  first 
publication  in  Mexico  or  Canada  on  or 
after  January  1,  1978,  and  before  March 
1,  1989,  without  the  required  cop>T!ght 
notice. 

Further,  for  copyright  to  be  restored  in 
an  eligible  work,  a  complete  and  timely 
Statement  of  Intent  must  be  filed  with 
the  Copyright  Office  by  the  potential 
copyright  owner  or  an  authorized  agent. 

Although  the  Copyright  Office  has 
authority  to  charge  a  fee  for  the 
processing  of  NAFTA  Statements  of 
Intent  under  17  U.S.C.  708.  it  has 
decided  not  to  do  so  at  this  time. 
However,  it  reserves  the  right  to  charge 
a  fee  in  the  future  if  the  Office's  duties 
are  broadened  under  the  NAFTA  or  a 
similar  agreement. 

The  filing  of  an  effective  Statement  of 
Intent  will  not  give  any  of  the  legal 
benefits  or  presumptions  that  a 
voluntary'  copyright  registration  now 
provides  under  U.S.  copyright  law.  The 
Statement  of  Intent  is  submitted  only  for 
the  purposes  of  the  NAFTA  copyright 
restoration  provisions.  Any  work  for 
which  copyright  is  restored  may  be 
registered  on  and  after  January  1,  1995, 
in  accordance  with  title  17,  upon  the 
submission  of  the  proper  copyright 
appUcation,  filing  fee,  and  an 
appropriate  deposit  of  the  work.  The 
CopvTight  Office  will  not  accept 
applications  for  copyright  registration 
for  these  works  before  januar>'  1,  1995; 
only  Statements  of  Intent  may  be  filed 
before  then. 

After  Januarj'  1,  1995,  the  Copyright 
Office  encourages  potential  copyright 
owners  to  make  a  voluntarj'  copvTight 
registration  to  obtain  the  legal  and 


'  See  17  U.S.C.  101.  For  example,  a  'Tixed" 
motion  picture  would  be  completed  and  embodied 
in  a  copy,  such  as  on  film  stock  or  videotape.  Also 
see  the  definitions  provided  in  these  interim 
regulations. 

'See  17  U.S.C.  101.  The  place  of  first  publication 
would  be  the  place  where  copies  were  first  sold, 
leased,  loaned  or  offered  for  sale,  by  for  example, 
the  distribution  of  videotape  copies  or  film  prints. 
Also,  see  the  defmitions  provided  in  these  interim 
regulations. 

Also,  see  Article  3(4)  of  the  Berne  Convention  for 
the  Protection  of  Literary  and  Artistic  Works  which 
permits  simultaneous  publication,  that  is.  within  30 
days  of  its  first  publication  if  published  in  two  or 
more  countries.  For  example,  if  a  motion  picture 
was  first  published  (between  January  1.  1978  and 
March  1.  1989)  within  30  days  in  two  countries, 
and  one  of  these  countries  is  Mexico  or  Canada,  it 
would  be  eligible  for  the  NAFTA  copyright 
restoration. 


commercial  advantages  made  available 
by  registration.  These  include  certain 
evidentiary  benefits;  availability  of 
statutory  damages;  and  the  creation  of  a 
complete  registration  record  in  the 
Copyright  Office's  online  database. 

II.  Explanation  of  Interim  Regulations 

Procedures  for  Filing  an  Effective 
Statement  of  Intent 

Potential  copyright  owners  or  their 
agents  must  file  Statements  of  Intent 
with  the  Copyright  Office  on  or  before 
December  31, 1994,  in  order  for  a 
Statement  to  be  effective.  No  fee  is 
required.  The  Statement  of  Intent  must 
be  in  English  and  should  be  typed  or 
clearly  printed  by  hand  on  8Vi!-inch  by 
11-inch  white  paper.  To  be  complete,  a 
Statement  of  Intent  must  contain  all  of 
the  information  required  in  items  1 
through  6  below,  including  the  entire 
"certification  statement"  and  the 
signature  of  the  potential  copyright 
owner  or  authorized  agent 

A  complete  Statement  should  clearly 
indicate  at  the  top  of  the  first  page  that 
the  potential  copyright  owner  is 
submitting:  A  Statement  of  Intent  to 
restore  copyright  protection  in  the 
United  States  in  accordance  with  the 
North  American  Free  Trade  Agreement 
(NAFTA).  All  statements  must  be 
mailed  to  the  Cop\Tight  Office  at: 
Copvright  GC/I&R,  P.O.  Box  70400. 
Southwest  Station,  Washington,  DC 
20024. 

All  of  the  information  required  in 
items  1  through  6  below  must  be 
contained  in  a  Statement  of  Intent. 
Otherwise  the  Copyright  Office  will 
correspond  with  the  party  submitting 
the  Statement  to  correct  omissions. 
Should  that  party  continue  to  fail  to 
include  any  of  the  required  items  (1 
through  6),  copyright  restoration  cannot 
be  effected  for  that  particular  work.  In 
addition  to  the  required  information,  the 
Office  encourages  the  potential 
copyright  owner  to  provide  other 
"optional"  information  that  should  be 
useful  in  providing  information  to  the 
pubhc  about  any  work  for  which 
copyright  is  restored. 

xhe  required  and  optional 
information  for  a  Statement  of  Intent  is: 

(1)  Title  (Required  Information) 

The  title  of  the  work  or  works  for 
which  copyright  restoration  is  sought.  If 
multiple  works  are  listed  in  a  single 
Statement  of  Intent,  each  individual 
work  must  be  clearly  and  separately 
identified  in  items  1  through  6  of  the 
Statement.  For  series  and  episodes, 
these  titles  must  be  clearly  identified  by 
a  title  or  number. 

Explanation  of  item  #7.  Only  motion 
pictures  and  their  contents  (as  defined 


in  17  U.S.C.  104A  and  101)  are  eligible 
for  copyright  restoration.  Potential 
copyright  owners  can  submit  the  titles 
of  any  number  of  works  for  which  they 
are  seeking  restoration  on  a  single 
Statement  of  Intent.  Assuming  that  the 
exploitation  of  the  contents  in  a  motion 
picture  was  legally  authorized  at  the 
time  the  motion  picture  was  made, 
subm.ission  of  the  title  of  the  motion 
picture  will  suffice  for  the  restoration  of 
copyright  protection  for  the  works 
included  in  it. 

Optional  information  for  item  #1 
includes  alternative  titles  (for  example, 
the  American  release  title  of  a  motion 
picture  if  different  from  the  foreign 
title);  the  original  producer  and/or 
director  of  the  motion  picture;  and  the 
format  or  physical  description  of  the 
W'ork  as  first  published  (for  example, 
running  time,  number  of  reels,  and 
whether  the  work  is  on  film,  videotape, 
videodisc,  or  another  medium).  This 
descriptive  material  will  help  identify 
similarly  titled  films  or  rereleases. 

(2)  Nation  of  First  Fixation  (Required 
Information) 

Explanation  of  item  tt2:  To  be  eligible 
for  copyright  restoration  a  work  must 
have  been  first  fixed  in  Mexico  or 
Canada,  or,  if  first  fixed  in  any  other 
nation,  it  must  have  been  first  published 
in  Mexico  or  Canada.  For  example,  a 
work  may  be  eligible  for  restoration  if  it 
was  first  fixed  before  1978  in  the  United 
States  but  later  published  in  Mexico  or 
Canada  between  January  1,  1978,  and 
March  1,1989. 

Optional  information  for  item  #2 
would  include  the  year  date  of  first 
fi.xation. 

(3)  Nation  of  First  Publication  (Required 
Information) 

Explanation  of  item  U3:  To  be  eligible 
for  copyright  restoration  the  work  must 
have  been  first  published  in  Mexico  or 
Canada  if  it  was  first  fixed  in  a  nation 
other  than  Mexico  or  Canada.  If  a  work 
remains  unpublished  in  1994,  the 
NAFTA  copyright  restoration  provisions 
are  not  applicable  because  the  work  is 
already  protected  under  the  cop\Tight 
law  of  the  United  States  regardless  of 
the  nationality  or  domicile  of  its  author. 
The  duration  of  unpublished  works  is 
governed  by  17  U.S.C.  302  and  303. 

(4)  Date  of  First  Publication  (Required 
Information) 

Explanation  of  item  #4.  To  be  eligible 
for  copyright  restoration  a  work  must 
have  been  first  published  on  or  after 
January  1.  1978.  and  before  March  1. 
1989,  and  must  have  entered  the  public 
domain  in  the  United  States  for  failure 
to  comply  with  the  copyright  notice 
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requirements  of  the  U.S.  Copyright 
Code.  For  example,  the  date  of  first 
puhlication  would  be  the  date  of  a  film's 
release,  or  the  date  of  its  first  offering  for 
rental  or  sale. 

(5)  iVofiie  and  Address  (Required 
Information) 

The  name  and  mailing  address  of  the 
potential  copyright  owrier  of  work,  and 
a  telephone  and  telefax  number,  if 
available. 

Explanation  of  item  #5.-  The  name  and 
mailing  address  (th»  telephone  and 
telefax  numbers,  if  available)  of  the 
potential  ccpvTight  owner  will  be  used 
to  create  a  readily  available  public 
record  at  the  Library  of  Congress.  This 
information  will  serve  to  identify  the 
copyriglit  owner  of  works  for  which 
copyright  has  been  restored,  to  provide 
notice  to  the  public  that  these  works 
will  have  copvTight  protection  for  the 
remainder  of  their  term,  and  to  facilitate 
licensing  and  other  uses  of  these  works 
by  the  general  public 

Optional  information  for  item  #5 
would  include  the  name  of  the  original 
copyright  owner  of  the  work,  if  it  is 
different  from  the  potential  copyright 
owner  and  for  works  contained  in 
motion  pictures,  the  potential  owner  or 
owners  of  those  works,  if  different  from 
the  potential  copyright  owner 
submitting  a  Statement  of  Intent. 
Separate  Statements  of  Intent  may  be 
submitted  by  the  potential  copyright 
owner^s)  of  the  underlying  works,  if 
different  from  the  owner  of  the  motion 
picture. 

(fi)  Certification  Statement  and 
Signature  (Required  Information) 

The  following  dated  certification 
statement  must  be  included  in  its 
entirety  along  with  the  signature  of  the 
potential  copyTight  owner  or  authorized 
agent: 

i  hereby  certify  that  each  of  the  above  titled 
works  was  first  fixed  or  first  published  in 
Mexico  or  Canada  and  entered  the  public 
domain  in  the  I'nited  States  of  America 
because  it  was  first  published  on  or  after 
lanuary  1.  1978.  and  before  March  1.  1089, 
without  the  notice  required  by  the  cop\Tight 
law  of  the  L'nited  States  of  America  then  in 
effect.  I  certify  that  the  information  given 
herein  is  true  and  correct  to  the  best  of  my 
knowledge,  and  understand  that  any 
knowing  or  willful  falsification  of  materia! 
facts  mav  result  in  criminal  liability  under  18 
use  1001. 

Explanation  of  item  #6;  The  entire 
certification  statement  must  be 
reproduced  on  each  Statement  of  Intent 
to  attest  that  the  person  signing  the 
statement  understands  the  copyright 
restoration  provisions  and  the 
consequences  of  false  statements  of 


material  facts.  A  complete  Statement  of 
Intent  must  be  signed  and  dated  by  the 
potential  copyright  owmer  or  an 
authorized  agent. 

III.  Sample  Statement  of  Intent 

As  an  Appendix,  the  Copyright  Office 
provides  a  sample  Statement  of  Intent 
which  may  be  used  by  potential 
copyright  owners  or  their  authorized 
agents.  This  Appendix  vdll  not  appear 
in  the  Code  of  Federal  Regulations.  The 
sample  Statement  includes  both  the 
required  information  that  mu.st  be 

Srovided  for  the  Statement  of  Intent  to 
a  effective  and  the  additional  optional 
information  which  is  not  required.  If 
provided,  the  optional  information, 
clearly  identified  in  this  sample,  will 
greatly  enhance  the  Copyright  Office 
records.  The  Office  encourages  potential 
copyright  owners  to  use  this  suggested 
format  for  their  submissions  to  ensure 
that  all  necessary  information  is 
provided  and  to  avoid  correspondence. 

rv.  Copyright  Office  Procedures  for 
Handling  Statements  of  Intent 

A  timely  Statement  of  Intent  will  be 
reviewed  by  the  Copyright  Office  for  the 
required  information  listed  in  items  1 
through  6.  If  the  Statement  does  not  give 
the  required  information,  the  Copyright 
Office  will  ask  the  potential  copyright 
owner  or  authorized  agent  to  submit  the 
missing  information.  Complete  and 
timely  Statements  of  Intent  will  be 
entered  into  the  Copyright  Office's 
records  and  wall  be  readily  accessible  to 
the  public.  The  Copyright  Office  will 
publish  a  list  of  all  the  titles  of  eligible 
works  for  which  effective  Statements  of 
Intent  have  been  made  in  the  Federal 
Register  as  soon  as  possible  after 
January  1,  1995,  and  will  make  it 
available  to  the  public  after  that  date. 
Statements  of  Intent  submitted  after 
December  31.  1994.  will  not  be  accepted 
for  inclusion  in  the  Copyright  Office's 
database  or  for  the  Federal  Register 
notice  in  1995.  Copyright  restoration  is 
automatic  and  requires  no  further  action 
by  the  Copyright  Office. 

Appendix 

Statement  of  Intent  To  Restore  Copyright 
Protection  in  the  United  States  in 
Accordance  With  the  North  American  Free 
Trade  Agreement  (NAFTA) 

1.  Title  of  work(s): 


Id.  (Optional)  Original  producer  and/or  di- 
re<;tor 

le.  (Optional)  Format  or  physical  descrip- 
tion of  work  as  first  published  (running  time, 
reels,  etc.) 

Film Videotape 

Videodisc Other  (describe) 

2.  Nation  of  first  fixation — Mexico  (    ) 
Canada  (    )  Other  nation  (sf)ecify): 


(For  multiple  works  complete  items  1 
through  6  for  each  septarate  work.) 

la.  Include  series  and  episode  title(s)/ 
number(s).  if  any     

lb.  If  this  Statement  does  not  cover  the 
entire  motion  picture,  specify  the  underlying 
work  covered,  e.g..  screenplay,  music,  etc. 

Ic.  (Optional)  Alternative  titles  (for  exam- 
ple, U.S.  release  title,  if  different  from  foreign 
title)    


2a.  (Optional)  Year  of  first  fixation: 

3.  Nation  of  first  publication — Mexico  (    ) 
Canada  (    )  Other  nation  (specify): 

4.  Date  of  first  publication:   

(raontk/day/year) 

5.  Name  and  mailing  address  of  p<jtential 
copyright  owner  of  work: 

Name:     

Address:    

(Street  or  Post  Office  Box.  City /State. 

Countr>) 
Telephone Telefax 

6.  Certification  and  Signature;  1  hereby 
certify  that  each  of  the  above  titled  works 
was  first  fixed  or  first  published  in  Mexico 
or  Canada  and  entered  the  public  domain  in 
the  United  States  of  America  because  it  was 
first  published  on  or  after  lanuary  1 ,  1978, 
and  before  March  1, 1989,  without  the  notice 
required  by  the  copvxight  law  of  the  United 
States  of  America  then  in  effect.  I  certify  that 
the  information  given  herein  is  true  and 
correct  to  the  tjest  of  my  knowledge,  and 
understand  that  any  knowing  or  willhil 
falsification  of  material  facts  may  result  in 
criminal  liability  under  18  U.S.C.  1001. 

Signature: Date: 

(Potential  copyright  owner  or  authorized 
agent) 

List  of  Subjects  in  37  CFR  Part  201 

Copyright.  Restoration  of  copyright 
for  certain  works  in  accordance  with  the 
North  American  Free  Trade  Agreement 

Interim  Regulations 

For  the  reasons  set  out  in  the 
Preamble,  section  37  CFR  chapter  II  is 
amended  in  the  manner  set  forth  below 

PART  201— {AMENDED] 

1.  The  authority  citation  for  part  201 
is  revised  to  read  as  follows: 

Authority:  Sec.  702.  90  Stat.  2541;  17 
U.S.C  702.  §  201.31  is  also  issued  under 
Public  Law  103-182,  107  Stat.  2115. 

2.  A  new  §  201.31  is  added  to  read  as 
follows: 

§201.31     Procedures  (or  copyright 
restoration  in  the  United  States  for  certain 
motion  pHctur«s  and  tt>elr  contents  In 
accordance  witt)  ttM  Nortti  Annertcan  Free 
Trade  Agreement 

(a)  General.  This  section  prescribes 
the  procedures  for  submission  of 
Statements  of  Intent  pertaining  to  the 
restoration  of  copyright  protection  in 
the  United  States  for  certain  motion 
pictures  and  works  embodied  therein  as 
required  in  17  U.S.C.  104A(a).  On  or 
after  January  3.  1995,  the  Copyright 
Office  will  publish  in  the  Federal 
Register  a  list  of  works  for  which 


potential  copyright  owTiers  have  filed  a 
complete  and  timely  Statement  of  Intent 
with  the  Cop>Tight  Office. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  dofmitions  apply: 

(1)  Effective  filing.  To  be  effective  a 
Statement  of  Intent  must  be  complete 
and  timely. 

(2)  Eligible  work  means  any  motion 
picture  that  was  first  fixed  or  published 
in  Mexico  or  Canada,  and  any  work 
included  in  such  motion  picture  that 
was  first  fixed  or  published  with  this 
motion  picture,  if  the  work  entered  the 
public  domain  in  the  United  States 
because  it  was  first  published  on  or  after 
January  1.  1978,  and  before  March  1, 
1989,  without  the  notice  required  by  17 
U.S.C.  401,  402,  or  403,  the  absence  of 
which  has  not  been  excused  by  the 
operation  of  17  U.S.C.  405,  as  such 
sections  were  in  effect  during  that 
period. 

(.1)  Fixed  means  a  work  'fixed'  in  a 
tangible  medium  of  expression  when  its 
embodiment  in  a  copy  or  phonorecord, 
by  or  under  the  authority  of  the  author, 
is  sufficiently  permanent  or  stable  to 
permit  it  to  be  perceived,  reproduced,  or 
otherwise  communicated  for  a  period  of 
more  than  transitory  duration.  A  work 
consisting  of  sounds,  images,  or  both, 
that  are  being  transmitted,  is  'fixed'  for 
purposes  of  this  title  if  a  fixation  of  the 
work  is  being  made  simultaneously  v\ith 
its  transmission.  17  U.S.C.  101 

(4)  Potential  copyright  ovimer  means 
the  person  who  would  have  owned  any 
of  the  exciusiv-e  rights  comprised  in  a 
cop>Tight  in  the  United  States  in  a  work 
eligible  for  copyright  restoration  under 
NAFTA,  if  the  work  had  not  fallen  into 
the  public  domain  for  failure  to  comply 
with  the  statutory  notice  requirements 
in  effect  at  the  time  of  first  publication, 
or  any  successor  in  interest  to  such  a 
person. 

(5)  Published  means  distribution  of 
copies  of  a  work  to  the  public  by  sale 
or  other  transfer  of  ownership,  or  by 
rental,  lease,  or  lending.  The  offering  to 
distribute  copies  to  a  group  of  persons 
for  purposes  of  further  distribution, 
public  performance,  or  public  display, 
constitutes  publication.  A  public 
performance  or  display  of  a  work  does 
not  of  itself  constitute  publication. 

(c)  Forms.  The  Copyright  Office  does 
not  provide  Statement  of  Intent  forms 
for  the  use  of  potential  copyright  owners 
who  want  to  restore  copyright 
protection  in  eligible  works. 

(d)  Requirements  for  effective 
Statements  of  Intent.  (1)  The  document 
should  be  clearly  designated  as  a 
"Statement  of  Intent  to  restore  copyright 
protection  in  the  United  States  in 
accordance  with  the  North  American 
Kreo  Trade  Agreement". 


(2)  Statements  of  Intent  must  include: 
(i)  The  title(s)  of  the  work(s)  for  which 
copyright  restoration  is  sought:  (ii) 
nation  of  first  fixation;  (iii)  nation  of 
first  publication;  (iv)  date  of  first 
publication;  (v)  name  and  maihng 
address  (and  telephone  and  telefax,  if 
available)  of  the  potential  copyright 
OHTier  of  the  work;  (vi)  the  following 
certification  (in  its  entirety);  signed  and 
dated  by  the  potential  copyTight  owner 
or  authorized  agent: 

I  hertiby  certify  that  each  of  the  above  titled 
works  was  first  fixed  or  first  published  in 
Mexico  or  Canada  and  cntere<i  the  public 
domain  ia  the  United  States  of  America 
because  it  was  first  published  on  or  after 
lanuary  1.  1978.  and  before  March  1.  1989. 
without  the  notice  required  by  the  copyright 
law  of  the  I'nited  States  of  America  then  in 
effect.  I  certify-  that  the  information  gi%Tn 
herein  is  true  and  corroct  to  the  best  of  my 
knowledge,  and  understand  that  any 
knowing  or  willful  ftilsification  of  material 
facts  may  result  in  criminal  liability  under  18 
U  S.C.  1001. 

(3)  Statements  of  Intent  must  be 
received  in  the  Copyright  Office  on  or 
before  December  31.  1994 

(4)  Statements  of  Intent  must  be  in 
English  and  either  typed  or  legibly 
printed  by  hand,  on  8  1/2  inch  by  11 
inch  white  paper. 

(o)  Fee.  The  Copyright  Office  is  not 
requiring  a  fee  for  the  processing  of 
Statements  of  Intent. 

(f)  Effective  date  of  restoration  of 
copyright  protection.  (1)  Potential 
copyright  owners  of  eligible  works  who 
file  a  complete  and  timely  Statement  of 
Intent  with  the  CopyTight  Office  will 
have  copyright  protection  restored  in 
these  works  effective  January  1.  1995. 

(2)  The  new  section  17  U.S.C  104A(c) 
created  by  the  NAFTA  Implementation 
Act  gives  a  one  year  exemption  to  U.S. 
nationals  or  domiciliaries  who  made  or 
acquired  copies  of  a  motion  picture  or 
its  contents  before  December  8.  1993. 
the  date  of  enactment  of  the 
implementing  act.  These  individuals  or 
entities  may  continue  to  sell,  distribute, 
or  perform  publicly  such  works  without 
liability  for  a  period  of  one  year 
following  the  Copyxight  Office's 
publication  in  the  Federal  Register  of 
the  list  of  the  works  determined  to  be 
properly  qualified  for  protection  and  for 
which  complete  and  timely  Statements 
of  Intent  have  been  filed. 

(g)  Pegistration  of  works  whose 
copyright  has  been  restored.  Af^er 
January  1,  1995.  the  Cop>Tighf  Office 
encourages  potential  copyright  owners 
to  make  voluntary  copyright  registration 
in  accordance  with  17  U.S.C.  408  for 
works  that  have  had  copyTight  rfistored 
in  accordance  with  NAFTA. 


Dated:  March  8.  1994 
Barbara  Ringer. 
Aaing  Register  of  Copyrights. 
lames  H.  Biliiogtoo, 

The  Libmhan  of  Congress. 

IFR  Doc.  94-6122  Filed  3-15-94:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN18-1-6906  fRL-4830-3] 

Approval  and  Promulgation.  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  for  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEFA). 
ACTION:  Direct  final  rule. 

SUiyiMARY:  The  USEPA  is  approving  the 
State  Implementation  Flan  (SIP) 
revision  submitted  by  the  State  of 
Minnesota  for  the  purpose  of 
establishing  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(program).  The  implementation  plan 
was  submitted  by  the  State  to  satisfy  the 
mandate  of  the  Clean  Air  Act  (CAA),  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA.  The  rationale  for 
the  approval  Is  set  forth  in  this  action; 
additional  information  is  available  at 
the  address  indicated. 
DATES:  This  final  rule  will  be  effective 
May  16.  1994  unless  notice  is  received 
by  Apnl  15.  1994  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register 

ADDRESSES:  Comments  can  be  mailed  to 
William  L  MacDowell.  Air  and 
Radiation  Division.  (AE-17J),  U.S. 
Environmental  Protection  Agenry. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3509 

Copies  of  the  Slate's  submittal  and 
USEPA's  technical  8upp>ort  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations:  U.S.  Environmental 
Protection  Agency  (AE-17J).  Region  5. 
Air  Enforcement  Branch.  77  West 
Jack.son  Boulevard.  Chicago.  Illinois 
60604-3509.  Office  of  Air  and  Radiation 
(OAR).  Docket  and  Information  Center, 
(Air  Docket  6102).  Room  M1500.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington  DC  20460, 
(202)  260-7548  and  Mr.  Leo  Raudys, 
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Progrnm  Development  Section,  Air 
Quality  Division.  Minnesota  Pollution 
Control  Agency.  520  LaFayette  Road,  St. 
Paul.  Minnesota  55155-3898. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Anne  E.  Tenner.  U.S.  Environmental 
Protection  Agency  (.AE-17J1,  Region  5, 
Air  Enforcement  Branch  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604-3509.  telephone (312) 353-3849. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA).  as  amended  in 
1990.  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessan,'  to  evaluate  such 
regiilations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(program),  and  submit  this  program  as  a 
revision  to  the  federally  approved  SIP. 
In  addition,  the  CAA  directs  the  United 
States  Environmental  Protection 
(USEP.^)  to  oversee  these  small  business 
assistance  programs  and  report  to 
Congress  on  their  implementation.  The 
requirements  for  establishing  a  program 
are  set  out  in  section  507  of  the  CAA. 
In  February  1992,  USEPA  issued 
"Guidelines  for  the  Implementation  of 
Section  507  of  the  1990  Clean  Air  Act 
Amendments."  in  order  to  delineate  the 
Federal  and  State  roles  in  meeting  the 
new  statutory  provisions  and  as  a  tool 
to  provide  further  guidance  to  the  States 
on  submitting  acceptable  SIP  revisions. 

The  Minnesota  Pollution  Control 
Agency  (MPCA).  on  November  9,  1992. 
submitted  a  SIP  revision  to  USEPA.  To 
gain  full  approval,  the  MPCA's 
submittal  must  provide  for  each  of  the 
following  program  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  the  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advi.sory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 


n.  Analysis 

1.  Small  Business  Assistance  Program 

The  Minnesota  legislation  charged  the 
Commissioner  of  the  MPCA  to  establish 
a  SBAP  to  provide  direct  and  timely 
technical  assistance  to  small  businesses. 
The  SBAP  plan  was  submitted  to  the 
USEPA  as  a  SIP  revision  on  November 
9,  1992.  Full  implementation  of  the 
SBAP  begins  in  November  1994. 
However,  elements  of  the  program  are 
being  implemented  earlier.  For  example, 
the  Compliance  Advisory  Council 
which  is  established  by  legislation,  and 
has  program  oversight  responsibilities, 
held  its  first  meeting  in  September  1993. 
An  ombudsman  was  hired  in  August 
1993,  and  the  SBAP  has  a  total  of  3  full- 
time  employees  currently  assisting 
small  businesses.  The  Minnesota 
Technical  Assistance  Program  (MnTAP), 
established  in  1984  at  the  University  of 
Minnesota,  while  not  yet  available  for 
air  pollution  control  purposes,  will 
provide  non-regulatorj'  assistance  and 
act  as  an  information  clearinghouse,  on 
an  as  needed  basis,  to  help  the  MPQA 
to  implement  the  SBAP.  MnTAP  will 
provide  technical  expertise  to  the  MPCA 
to  implement  the  SBAP.  MnTAP  will 
provide  technical  expertise  to  the  MPCA 
to  evaluate  air  pollution  control 
regulations  and  source  control 
procedures  affecting  small  sources. 

Section  507(a)  sets  forth  six 
requirements  '  that  States  must  meet  to 
have  an  approvable  Small  Business 
Stationary  Source  Technical  and 
Environmental  CompUance  Assistance 
Program.  The  first  requirement  in  the 
CAA  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  activities  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  CAA.  The 
MPCA  has  met  this  requirement  by 
providing  that  the  SBAP,  develop  and 
prepare  information  packets  which 
describe  in  layperson's  terms  the 
compliance  and  technical  information 
relevant  to  a  small  business  stationary 
source's  obligation  under  the  Act; 
identify  appropriate  information 
dissemination  and  outreach 
mechanisms,  and  help  to  disseminate 
technical  and  compliance  information 
to  small  businesses. 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 


'  A  .seventh  rpqulremenl  of  section  507(a), 
establishment  of  an  Ombudsman  office.  Is 
discusiied  in  the  next  section. 


sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  ahemative  tech- 
nologies, process  changes,  products  and 
methods  of  operation  that  help  reduce 
air  pollution.  The  MPC^  has  met  Uie 
requirement  by  requiring  the  SBAP  to 
identify  and  develop  needed  and 
appropriate  printed  resources  to  provide 
information  on  pollution  prevention 
opportunities  for  specific  small  business 
source  categories  or  processes  which 
have  proposed  standards;  and  identify 
appropriate  mechanisms  to  disseminate 
the  above  information  to  small 
businesses,  including  news  letters,  trade 
associations.  Small  Business 
Development  Centers,  Chambers  of 
Commerce,  pollution  prevention 
conference,  and  cooperative  extension. 
The  SBAP  has  planned  workshops 
scheduled  for  early  1994.  as  one  of  the 
mechanisms  for  informing  small 
businesses  of  the  need  for  pollution 
prevention  and  emissions  control. 

The  third  requirement  is  to  develop  a 
compliance  assistance  program,  for 
small  business  stationary  sources, 
which  assists  small  businesses  in 
determining  applicable  requirements 
and  in  receiving  permits  in  a  timely  and 
efficient  manner  The  MPCA's  SBAP 
plan  includes  a  procedure  to  refer 
Dusinesses  to  appropriate  air  quality 
staff  for  cases  of  rule  identification, 
understanding,  interpretation,  permit 
needs,  and  permit  procedures;  and 
provides  a  procedure  to  require  the 
MPCA  staff  to  assist  the  SBAP  with 
emission  control  or  emission  prevention 
information  needed  by  small  businesses 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or  standard 
The  Minnesota  SB,\P  plan  is  designed 
to  meet  this  requirement  by  providing 
direct  access  of  the  small  business 
owner  or  operator  with  the  SBiAP  staff 
and  making  available  information 
applicable  to  control  technologies  and 
legal  rights.  The  plan  includes 
opportunities  for  small  businesses  to 
attend  workshops  focused  on  selected 
source  categories,  and  will  include  pre- 
printed source  material  and  forms  to 
optimize  the  technical  and  compliance 
assistance  services  provided  by  the 
SBAP  staff. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
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including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or.  at  the 
optiontof  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
NIPCA  SIP  meets  this  requirement  by: 
holding  information  workshops 
requiring  the  SBAP  to  de%elop  and 
maintain  a  list  of  qualified  auditors, 
based  upon  criteria  established  by  the 
SB,\P  in  coordination  with  MPCA  Air 
Quality  Division  technical  staff  and 
MnTAP. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
for  a  small  business  stationar)'  source 
for  modification  of  any  work  practice  or 
ttK;hnological  method  of  compliance,  or 
the  schedule  of  milestones  for 
implementing  such  work  practice  or 
method  of  compliance  preceding  any 
applicable  compliance  date,  based  on 
the  technological  and  financial 
rapabihty  of  any  such  small  business 
stationary  source.  The  MPCA  addresses 
this  requirement  by  committing  the 
SBAP  to  develop  administrative 
procedures,  by  November  15.  1994,  to 
handle  requests  of  this  nature.  Existing 
Minnesota  statutes  require  the  MPCA. 
when  proposing  rules  which  may  affect 
small  businesses,  to  consider  the 
following  methods  for  reducing  the 
impact  on  small  businesses:  the 
establishment  of  performance  standards 
required  in  the  rule,  and  exempting 
small  businesses  from  any  or  all 
requirements  of  the  State  rule.  The 
USEPA  believes  this  responds  to  the 
spirit  of  the  guidance  yet  any  such 
streamlining  of  existing  rules  or 
development  of  new  rules  affecting 
compliance  to  avoid  unreasimable 
burden  on  small  businesses  will  be 
required  to  go  through  the  public 
processes.  An  adequate  opportunity  will 
exist  for  comment  by  the  public  and  by 
USEPA. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  Minnesota 
legislation:  requires  the  MPCA 
Commissioner  to  appoint  an 
ombudsman,  specifies  the  duties  of  the 
office,  insures  independence  of  action, 
and  details  the  candidates 
qualifications.  In  this  case,  the 
Commissioner,  MPCA,  placed  the 
ombudsman  in  the  Environmental 
Analysis  Office  (EAO)  of  the  MPCA.  The 
MPCA  SIP  states  that  the  ombudsman, 
hired  in  August  1993,  has  authority, 
under  section  8,  subdivision  (3)  of  the 
Small  Business  Air  Quality  Compliance 
Assistance  Act.  to  act  independently  of 
the  MPCA.  The  EAO  is  responsible  for 


implementing  the  Kiinnesota 
Environmental  Review  FVogram  (MERP). 
The  function  of  MERP  is  to  avoid  and 
minimize  damage  to  Minnesota's 
environmental  resources  caused  by 
public  and  private  development  by 
requiring  that  proposed  actions  which 
have  the  potential  for  significant 
environmental  effects  undergo  special 
review  procedures  in  addrtion  to  any 
other  required  approvals  and  permits. 
The  USEPA  believes  that  the 
ombudsman  has  sufficient  authonty, 
and  is  adequately  located  for  technical 
and  program  support  purposes,  to 
monitor  the  small  business  stationaiy 
source  technical  and  environmental 
compliance  assistance  program. 

3.  Compliance  Adxisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory-  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owTiers  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The 
Minnesota  legislation  is  consistent  with 
these  guidelines  and  satisfies  the 
requirement  by  establishing  the 
Minnesota  Small  Business  Air  Quality 
Compliance  Assistance  Advisorj' 
Council,  referred  to  in  the  plan  as  the 
Compliance  Advisory-  Council.  The 
requirements  for  the  council  are  listed 
in  the  State  legislation  of  April  29,  1992. 
The  legislature  however,  increased  the 
membership  of  the  Council  by  requiring 
the  participation  of  two  additional  state 
agencies:  the  Director  of  the  Minnesota 
Office  of  Waste  Management  or  the 
Director's  designee,  and  the 
Commissioner  of  Department  of  Trade 
and  Economic  Development  or  the 
Commissioner's  designee.  The 
legislature's  action  to  increase  the  size 
of  the  Council  is  considered  to  be 
within  the  scope  of  the  CAA  and  is 
satisfactory  to  the  USEPA  because  the 
CAA  requires  the  size  of  the  CAP  to  be 
not  less  than  7  individuals,  specifying 
the  minimum  number  rather  than  the 
maximum. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP.  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to 
USEPA  concerning  the  SBAP's 
adherence  to  the  principles  of  the 
Paperwork  Reduction  Act.  the  Equal 
Access  to  Justice  Act.  and  the 


Regulatory'  Flexibility  Act  -\  (3)  to 
review  and  assure  that  information  for 
small  business  stationan.-  sources  is 
easily  under<;tandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  Minnesota  legislation  and 
plan  charge  the  council  with  carrying 
out  all  but  the  last  of  these 
responsibilities.  The  last  of  these 
responsibilities  is  found  in  the  plan  as 
a  responsibility  of  the  SBAP  program 
staff  to  carry  out  Since  the  SBAP  staff 
will  be  supervi.sed  by  the  ombudsman, 
the  USEPA  believes  this  is  sufficient  to 
satisfy  this  requirement. 

4.  Eligibility 

Section  507(c)(1)  of  the  CA.^  defines 
the  term  "small  business  stationary 
source"  as  a  stationan'  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals. 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act: 

(C)  Is  not  major  stationary  source: 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Minnesota  has 
established  a  mechanism  in  the  SBAP 
plan  for  ascertaining  the  eligibility  of  a 
source  to  receive  assistance  under  the 
program,  including  an  evaluation  of  a 
source's  eligibility  using  the  criteria  in 
section  507(c)(1)  of  the  CAA.  The 
USEPA  believes  this  mechanism,  which 
includes  the  criteria  noted  above, 
corresponds  with  the  Acts'  requirements 
and  the  Agenc\''s  guidelines. 

The  State  of  Minnesota  has  provided 
for  public  notice  and  comment  on  grants 
of  eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C). 
(D),  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants. 

The  State  of  Minnesota  has  provided 
for  exclusion  from  the  small  business 
stationary  sourc:e  definition,  afier 
consultation  with  the  USEPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA. 


'Section  507(e)(1)(B)  requiret  the  CAP  to  ropoo 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes  However,  tinre  State  agencies  are 
not  requirt«d  to  comply  with  lh«n.  USEPA  believes 
that  the  Slate  prognm  must  merely  require  the  CAP 
to  report  on  whether  the  SBAP  U  adhering  to  iha 
general  principles  of  these  Federal  statutes 
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III.  The  LSEPAs  Action 

In  this  action,  USEPA  is  approving  in 
final  the  SIP  revision  submitted  by  the 
State  of  Minnesota.  The  State  of 
Minnesota  has  submitted  a  SIP  revision 
implementing  each  of  the  program 
elements  required  by  section  507  of  the 
C\A.  For  each  of  the  three  essential 
elements  of  the  Program:  the  Small 
Business  Assistance  Program,  the 
element  is  currently  operational  or  the 
State  has  submitted  a  schedule  for  that 
element  indicating  implementation  by 
November  15,  1994.  The  USEPA  is 
therefore  approving  this  submittal.  This 
action  has  been  classified  as  a  Table  2 
Action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19,  1989 
(54  PR  2214-2225).  On  January  6,  1989 
the  Office  of  Management  ajid  Budget 
(0MB)  waived  Table  2  and  3  SIP 
revisions  (54  FR  2222)  from  the 
requirement  of  section  6  of  Executive 
Order  12866  for  a  period  of  two  /ears. 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA 's  request. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  proposal.  The 
action  will  become  effeciive  on  May  16, 
1994.  However,  if  the  USEPA  receives 
notice  April  15,  1994  that  someone 
wishes  to  submit  substantive  and 
critical  comments,  then  USEPA  will 
publish;  (1)  A  document  that  withdraws 
this  action:  and  (2)  a  document  that 
begins  a  new  rulemaking  by  proposing 
the  action  and  establishing  a  comment 
period. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ef  se<7 ,  USEPA  must 
prepare  a  regulator.'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

By  this  action,  USEPA  is  approving  in 
final  a  State  program  created  for  the 
purpose  of  assisting  small  businesses  in 
complymg  with  existing  statutory  and 
regulatory  requirements.  The  program 
being  approved  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  which 
small  businesses  may  elect  to  take 
advantage  of  assistance  provided  by  the 
State.  Therefore,  because  the  USEPA's 
approval  of  this  program  does  not 


impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

List  of  Subjects  in  40  CFR  part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Small  business  assistance 
program. 

Dated:  January  14, 1994. 
VViUiam  E.  Muno, 

Acting,  Fegional  Administrator 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  Y — [Amended] 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(28)  to  read  as 
follows: 

§52.1220    Identification  of  plan. 

«  •  *  *  * 

(28)  On  November  9,  1992,  the  State 
of  Minnesota  submitted  the  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  plan.  This  submittal  satisfies 
the  requirements  of  section  507  of  the 
Clean  Air  Act,  as  amended. 

(i)  Incorporation  by  reference. 

(A)  Mirmesota  Laws  Chapter  546, 
sections  5  through  9  enacted  by  the 
Legislature,  and  signed  into  Law  on 
April  29.  1992. 
*         *         •         *         • 

(FR  Doc.  94-5907  Filed  3-15-94;  8:45  amj 
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40  CFR  Part  52 
nN36-1-6182;  FRL-4849-3] 

Approval  and  Promulgation  of  a  State 
Implementation  Plan  for 
Photochemical  Assessment 
Monitoring;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  approving  a  revision  to  the 
Indiana  State  Implementation  Plan  (SIP) 
for  ozone.  USEPA's  action  is  based  upon 
a  revision  request  which  was  submitted 
by  the  State  to  satisfy  the  requirements 


for  enhanced  ozone  monitoring  in  the 
Clean  Air  Act  (Act)  and  regulations 
promulgated  pursuant  to  the  Act.  These 
regulations  require  the  State  to  provide 
for  the  establishment  and  maintenance 
of  an  enhanced  ambient  air  quality 
monitoring  network  in  the  form  of 
photochemical  assessment  monitoring 
stations  (PAMS)  by  November  12,  1993. 
DATES:  This  final  rule  will  be  effective 
May  16, 1994  unless  notice  is  received 
by  April  15,  1994  that  someone  wishes 
to  submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  USEPA's  analysis  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Mark  Palermo  at  (312)  886-6082,  before 
visiting  the  Region  5  Office.)  US 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Developm.ent  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Palermo,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois,  60604,  (312) 
886-6082. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  182(c)(1)  of  the  Aci,  as 
amended  in  1990,  requires  that  the 
USEPA  promulgate  rules  for  enhanced 
monitoring  of  ozone,  oxides  of  nitrogen 
(NO,),  and  volatile  organic  compounds 
(VOC)  no  later  than  18  months  after  the 
date  of  the  enactment  of  the  1990 
Amendments.  In  addition,  the  Act 
requires  that  following  the  promulgation 
of  the  rules  relating  to  enhanced 
ambient  monitoring,  the  State  must 
commence  actions  to  adopt  and 
implement  a  program  based  on  these 
rules,  including  a  revision  to  each  SIP 
affecting  areas  classified  serious  and 
above  for  ozone.  See  also  the  April  16, 
1992  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (General 
Preamble),  57  FR  13498,  13515. 

On  February  12,  1993,  USEPA 
promulgated  regulations  providing  for 
the  establishment  and  maintenance  of 
the  PAMS  program  (58  FR  8452). 
Section  58.40(a)  of  40  CFR  part  53 
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requires  the  State  to  submit  a 
photochemical  assessment  monitoring 
network  description,  including  a 
schedule  for  implementation,  to  the 
Administrator  within  6  months  after 
promulgation,  or  by  August  12,  1993. 
Further,  §  58.20(f)  requires  the  State  to 
provide  for  the  establishment  and 
maintenance  of  a  PAMS  network  within 
9  months  after  promulgation  of  the  final 
rule  or  November  12.  1993. 

On  August  12.  1993  the  Lake 
Michigan  Air  Directors  Consortium 
submitted  a  regional  PAMS  network 
description,  including  a  schedule  for 
implementation,  under  the  signature  of 
the  State  Air  Directors  for  the  four  States 
of  Illinois.  Indiana,  Michigan  and 
Wisconsin  (the  States).  This  submittal  is 
currently  being  reviewed  by  the  USEPA 
and  is  intended  to  satisfy  the 
requirements  of  §  58.40(a). 

On  November  15.  1993  Indiana 
submitted  to  the  USEPA  a  revision  to 
the  Indiana  ozone  SIP  providing  for  the 
establishment  and  maintenance  of  the 
PAMS  network  and  requested  its 
approval.  A  letter  finding  the  submittal 
complete  was  sent  to  the  State  on 
January  19.  1994.  The  November  15. 
1993.  Indiana  PAMS  SIP  revision 
request  is  intended  to  meet  the 
requirements  of  Section  182(c)(1)  of  the 
Act  and  effect  compliance  with  40  CFR 
part  58  by  implementing  the  rules  for 
PAMS.  The  Indiana  Department  of 
Environmental  Management  (IDEM) 
held  a  public  hearing  on  the  Indiana 
PAMS  SIP  revision  request  on  December 
14.  1993.  IDEM  submitted  the  transcript 
of  the  hearing  on  January  19.  1994. 

II.  Analysis  of  State  Submittal 

The  November  15,  1993  Indiana 
PAMS  SIP  revision  request  would 
incorporate  PAMS  into  the  ambient  air 
quality  monitoring  network  of  State  and 
Local  Ambient  Monitoring  Stations/ 
National  Ambient  Monitoring  Stations 
(SLAMS/NAMS).  The  State  will 
establish  and  maintain  PAMS  as  part  of 
the  overall  ambient  air  quality 
monitoring  network. 

The  criteria  used  to  review  the 
Indiana  PAMS  SIP  revision  request  are 
derived  from  section  182  (c)(1)  of  the 
Act,  40  CFR  part  58  (as  promulgated  on 
February  12,  1993  (58  FR  8452)),  the 
Guideline  for  the  Implementation  of  the 
Ambient  Air  Monitoring  Regulations  40 
CFR  Part  58  (EPA-150/4-78-038, 
OAQPS,  November  1979),  the 
September  2,  1993  memorandum  from 
G.T.  Helmes  of  the  U.S.  EPA,  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS),  entitled  Final  Boilerplate 
Language  for  the  PAMS  SIP  Submittal, 
and  the  April  16,  1992  General 
Preamble. 


The  regional  PAMS  network 
submitted  by  the  States  on  August  12. 
1993  is  currently  being  reviewed  by 
USEPA.  A  joint  network  description  and 
implementation  schedule  is  permitted 
and  encouraged  by  40  CFR  58.40(a)(3) 
for  States  where  a  State's  PAMS 
network  requires  monitoring  stations  in 
different  States  and/or  Regions. 

Since  network  descriptions  may 
change  annually,  they  are  not  part  of  the 
SIP.  as  recommended  by  the  Guideline 
for  the  Implementation  of  the  Ambient 
Air  Monitoring  Regulations  40  CFR  58. 
However,  the  network  description  is 
negotiated  and  approved  during  the 
annual  review  via  the  grant  process 
under  section  105  of  the  Act.  as  required 
by  40  CFR  58.20(d).  58.25,  58.36  and 
58.46, 

The  November  15,  1993  submittal 
would  incorporate  PAMS  into  the 
overall  ambient  air  quality  monitoring 
network.  It  would  provide  Indiana  with 
the  authority  to  establish  and  operate 
the  PAMS  sites,  secure  funds  for  PAMS 
and  provide  the  USEPA  with  authority 
to  enforce  the  implementation  of  PAMS 
(under  the  section  105  grant  process), 
since  their  implementation  is  required 
by  the  Act. 

The  September  2,  1993  memorandum 
from  OAQPS  entitled  Final  Boilerplate 
Language  for  the  PAMS  SIP  Submittal 
provides  that  the  PAMS  SIP  revision 
request,  at  a  minimum,  should  provide 
for  the  monitoring  of  criteria  and  non- 
criteria  pollutants,  as  well  as 
meteorological  parameters;  provide  that 
a  copy  of  the  approved  (or  proposed) 
PAMS  network  description,  including 
the  phase-in  schedule,  be  made 
available  for  public  inspection  during 
the  public  notice  and/or  comment 
period  for  the  SIP  revision  request  or, 
alternatively,  provide  that,  on  request, 
information  concerning  the  State's  plans 
for  implementing  the  rules  be  made 
publicly  available;  make  reference  to  the 
fact  that  PAMS  will  become  a  part  of  the 
State  and  local  air  monitoring  stations 
(SLAMS)  network;  and,  allow  for 
sampling  via  methods  approved  by 
USEPA  which  are  not  Federal  Reference 
Methods  or  equivalent. 

The  Indiana  P.\MS  SIP  revision 
request  provides  that  the  network  will 
measure  ambient  levels  of  ozone,  NO,, 
speciated  VOC.  including  hydrocarbons 
and  carbonyls  and  meteorological  data. 
During  the  public  comment  period  and 
hearing,  Indiana  provided  a  copy  of  the 
proposed  alternative  regional  PAMS 
network  description,  including  a 
schedule,  to  the  public.  The  Indiana 
PAMS  SIP  revision  request  provides 
that  each  station  in  the  air  quality 
surveillance  network  provided  for  and 
described  in  the  network  description 


will  be  termed  a  SLAMS.  Finally,  the 
Indiana  PAMS  SIP  revision  request 
provides  that  the  methods  used  in 
PAMS  will  meet  the  criteria  established 
by  40  CFR  58.41,  the  quality  assurance 
requirements  as  contained  in  40  CFR 
part  58,  appendix  A,  and  the  monitoring 
methodology  requirements  contained  in 
appendix  C. 

III.  Final  Rulemaking  Action 

The  USEPA  approves  the  Indiana  rule 
revision  for  PAMS  as  part  of  the  Indiana 
SIP  for  ozone. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  May  16. 
1994.  However,  if  we  receive  notice  by 
April  15.  1994  that  someone  wishes  to 
submit  adverse  comments,  then  USEPA 
will  publish:  (1)  A  document  that 
withdraws  the  action;  and  (2)  a 
document  that  begins  a  new  rulemaking 
by  proposing  the  action  and  establishing 
a  comment  period.  This  action  has  been 
classified  as  a  Table  3  action  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4. 
1993,  memorandum  from  Michael  H, 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  A  future 
document  will  inform  the  general  public 
of  these  tables.  Under  the  revised  tables 
this  action  remains  classified  as  a  Table 
3.  On  January  6.  1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  2  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  0MB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  On 
September  30.  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulator)'  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.  USEPA  must 
prepare  a  regulator}-  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certif)'  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 


12170      Federal  Register  /  Vol.  59.  No.  51  /  Wednesday,  March  16,  1994  /  Rules  and  Regulations 


include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000.  This 
SIP  approval  involves  a  monitoring 
network  that  will  be  operated  by  the 
IDEM  and  does  not  impose  any  new 
regulatory  requirements  on  small 
businesses.  Therefore,  I  certify  that  it 
does  not  have  a  significant  economic 
impact  on  any  small  entities. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  16,  1994.  Filing  a 
petition  for  reconsideration  by  the 
.Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide,  Ozone,  Volatile 
organic  compounds. 

Dated  March  1.  1W4. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q 

Subpart  P — Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  52.777    Control  strategy:  Photochemical 
oxidants  (hydrocartwns). 

•         •         •         •         * 

(e)  Approval — The  Administrator 
approves  the  incorporation  of  the 
photochemical  assessment  ambient 
monitoring  system  submitted  by  Indiana 
on  November  15,  1993  into  the  Indiana 
State  Implementation  Plan.  This 
submittal  sati.sfies  40  CFR  58.20(0, 
which  requires  the  State  to  provide  for 
the  establishment  and  maintenance  of 
photochemical  assessment  monitoring 
stations  (P.\MS)  by  November  12,  1993. 
|FR  Doc..  94-5y05  Filed  3-15-94;  8:45  am) 
BiLLiNO  cooe  tMoso-r 


40  CFR  Part  52 
[NM-19-1-6069;  FRL-4847-71 

Approval  and  Promulgation  of  Air 
Quality  Impiementation  Plans;  New 
Mexico;  Albuquefque/Bemaliilo 
County  Permitting  Program  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Albuquerque/Bemalillo 
County,  New  Mexico  State 
Implementation  Plan  (SIP)  which 
includes  Albuquerque/Bemahllo 
County  Regulation  Number  20,  entitled 
Authority-to-Construct  Permits,  and  the 
Supplement  pertaining  to  general  new 
source  review  (NSR)  in  Albuquerque/ 
Bernalillo  County.  New  Mexico.  This 
SIP  approval  action  makes  federally 
enforceable  the  revised  Qty/County 
general  NSR  regulation  (outside  the 
boundaries  of  Indian  lands),  and  allows 
the  EPA  to  revoke  the  construction 
moratorium  for  nonattairunent  areas  in 
Albuquerque/Bemalillo  County.  This 
construction  moratorium  was  put  in 
place  by  the  Governor  of  New  Mexico 
on  May  20.  1980. 

DATES:  This  final  rule  will  become 
effective  on  May  16. 1994,  unless  notice 
is  received  by  April  15,  1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register  (FR). 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  suite  700. 
Dallas.  Texas  75202. 

U.S.  Environmental  Protection 
Agency.  Air  and  Radiation  Docket  and 
Information  Center.  401  M  Street,  SW., 
Washington,  DC  20460. 

Albuquerque  Environmental  Health 
Department,  The  Gty  of  Albuquerque, 
One  Civic  Plaza  Northwest,  P.O.  Box 
1293,  Albuquerque,  New  Mexico  87103. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  USEPA  Region  6, 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733.  telephone  (214) 655-7258. 


SUPPLEMENTARY  INFORMATION: 

Background 

Albuquerque/Bemalillo  County 
Regulation  20.  a  portion  of 
Albuquerque's  complete  NSR  pemiitting 
program,  was  initially  approved  by  the 
EPA  on  April  10,  1980.  at  45  FR  24460. 
as  a  part  of  the  1979  New  Mexico  SIP 
submittal  to  the  EPA.  A  constmction 
moratorium  for  nonattainment  areas  was 
put  in  place  by  the  Governor  of  New 
Mexico  on  May  20,  1980.  On  this  date, 
the  Governor  committed  the  State  of 
New  Mexico  to  not  issue  permits  to 
stationary  sources  located  in 
nonattainment  areas.  This  construction 
ban  has  continued  in  Albuquerque/ 
Bernalillo  County  as  outlined  in  40  CFR 
52.1627(a)  and  52.1628,  in  reference  to 
the  carbon  monoxide  nonattainment 
status  of  Bernalillo  County,  and  in 
reference  to  the  County  not  having  a 
complete  federally  approved  NSR 
permitting  program. 

The  EPA  in  this  action  can  now 
revoke  the  construction  ban  for 
Albuquerque/Bemalillo  County  because 
of  two  developments.  The  first 
development  focuses  on  the  FR  notice  of 
January  25,  1991  (56  FR  2852).  This 
notice  announced  that  the  1990  Clean 
Air  Act  Amendments  (CAAA)  repealed 
the  provisions  of  section  110(a)(2)(I)  of 
the  Clean  Air  Act  as  amended  in  1977. 
The  1977  provisions  had  required  the 
EPA  to  impose  a  construction 
moratorium  in  nonattainment  areas  that 
failed  to  submit  plans  meeting  all  of  the 
requirements  of  part  D  of  the  1977  Clean 
Air  Act  (CAA).  The  1990  CAAA, 
however,  contained  a  savings  clause, 
new  CAA  section  110(n)(3),  that 
preserved  certain  existing  constmction 
moratoriums  (i.e.,  relating  to  the 
establishment  of  a  permit  program  and 
relating  to  sulfur  dioxide  (SOj) 
attainment  status).  Therefore,  the  EPA 
interpreted  the  provisions  of  the  1990 
CAAA  as  repealing  by  operation  of  law, 
as  of  the  date  of  enactment  of  the  1990 
CAAA  (November  15,  1990),  all 
constmction  moratoriums  that  the  EPA 
had  imposed  under  the  1977  CAA 
(.section  110(a)(2)(I))  for  any  reason 
other  than  failure  to  submit  an 
approvable  NSR  program  or  failure  to 
demonstrate  timely  attainment  of  the 
SOi  National  Ambient  Air  Quality 
Standards  (NAAQS).  Albuquerque/ 
Bemalillo  County  is  currently  classified 
attainment  for  the  SOj  NAAQS,  and 
with  the  approval  of  revised  Regulation 
20,  along  with  Regulations  29  and  32 
(i.e.,  the  Prevention  of  Significant 
Deterioration  (29)  and  Nonattainment 
NSR  (32)  permitting  regulations 
approved  in  separate  FR  actions  at  58 
FR  67330  and  58  FR  67326  (December 
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21.  1993),  respectively),  the 
Albuquerque/Bemaiillo  County  NSR 
permitting  program  has  now  been 
brought  up  to  date  and  found  to  be 
approvable  by  the  EPA.  Thus,  the 
construction  ban  can  be  revoked  for 
Albuquerque/BemaHllo  County. 

Analysis  of  City /County  Submission 

A.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  for 
submission  to  the  EPA.  Section 
1 10(a)(2)  of  the  CAA  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing  (see  also 
section  110(1)  of  the  CAA).  Also,  the 
EPA  must  determine  whether  a 
submittal  is  complete,  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
The  EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  af^er  receipt  of 
the  submission. 

After  providing  adequate  notice,  the 
City  of  Albuquerque  held  public 
hearings  on  Februar\'  10,  1993.  and  on 
May  12.  1993.  to  entertain  public  , 

comment  on  proposed  revisions  to 
Regulation  20  and  its  narrative 
supplement,  respectively.  No  public 
comments  were  received.  Following  the 
public  hearings.  Regulation  20  and  its 
narrative  supplement  were  adopted  by 
the  Albuquerque/Bemaiillo  County  Air 
Quality  Control  Board  and  submitted  as 
a  SIP  revision  to  the  EPA  by  cover  letter 
from  the  Governor  dated  July  22.  1993. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  A  letter  datedSeptember  10, 
1993.  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

B.  Review  of  Revisions  to  Regulation  20 

Albuquerque/Bemaiillo  County  filed 
revisions  to  Regulation  20  with  the  State 
of  New  Mexico  Records  and  Archives 
Center  on  February  26.  1993.  The 
revisions  to  Regulation  20  were  adopted 
in  order  to  update  the  currently 
approved  Albuquerque/Bernalillo 
County  permit  program,  and  to  allow  for 
revoking  the  construction  ban 
referenced  in  40  CFR  52.1627(a)  and 


52.1628.  Regulation  20  sets  forth  certain 
emissions  thresholds  requiring  a  pre- 
constmction  permit  (e.g..  10  pounds  per 
hour  or  25  tons  per  year),  stipulates 
required  contents  of  permit 
applications,  outlines  public 
participation  requirements,  and 
addresses  performance  testing 
procedures.  It  is  important  to  note  that 
the  revisions  to  Regulation  20  are  minor 
and  noncontroversial,  resulting  in  a 
clarification  of  nonattainment  area 
permit  requirements,  a  re-defining  of 
"potential  emission  rate"  as  "pre- 
controlled  emission  rate."  and  other 
minor  clarifications.  For  further  details 
on  both  the  requirements  and  the 
revisions  of  Regulation  20,  please 
reference  the  Technical  Support 
Document  (TSD).  Copies  of  the  TSD  can 
be  obtained  from  the  EPA  Region  6 
office  listed  above. 

Final  Action 

The  EPA  is  approving  a  revision  to 
the  New  Mexico  SIP  to  include 
revisions  to  Albuquerque/Bemaiillo 
County  Regulation  Number  20,  entitled 
Authority-to-Construct  Permits,  as  filed 
with  the  State  Records  and  Archives 
Center  on  February'  26.  1993.  The  EPA 
is  also  approving  the  SIP  narrative 
entitled  Supplement  Pertaining  to 
General  New  Source  Review; 
Albuquerque/Bernalillo  County.  New 
Mexico:  May  12.  1993.  This  SIP 
approval  action  makes  federally 
enforceable  the  revised  City/County 
general  NSR  regulation  (outside  the 
boundaries  of  Indian  lands),  and  allows 
the  EPA  to  revoke  the  construction  ban 
codified  at  40  CFR  52.1627(a)  and 
52.1628. 

The  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  May  16,  1994, 
unless,  by  April  15.  1994.  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
documents,  One  document  will 
withdraw  the  final  action,  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  (Insert  date  60  days  from  date 
of  publication]. 

With  respect  to  all  of  the  statutory 
changes  discussed  in  this  action,  the 
EPA  plans  to  undertake  national 


rulemaking  in  the  near  future  to  adopt 
clarifying  changes  to  its  permitting 
regulations.  Upon  final  adoption  of 
those  regulations,  the  EPA  will  call 
upon  States  with  approved  permitting 
programs,  including  Albuquerque,  to 
make  corresponding  changes  in  their 
SIPs.  Based  on  the  above  evaluation,  the 
EPA  is  approving  the  revised 
Albuquerque/Bemaiillo  County 
Regulation  20  and  its  narrative 
Supplement  as  a  strengthening  of  the 
New  Mexico  (Albuquerque/Bemaiillo 
County)  SIP. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act.5 
U.S.C.  600  et  seq..  the  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Altematively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govemment 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-appro%al  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impad  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquir\'  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-€6  (1976):  42  U.S.C. 
7410(.i)(2)). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  16.  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307Cb)(2)). 

Executive  Order 

This  action  has  been  classified  as  a 
table  three  action  by  the  Regional 
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Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  \9.  1989  {54  PR  2214-2225),  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
table  two  and  three  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
two  and  three  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  the  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291 
onSeptember  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide,  Volatile  organic  compounds. 

Note:  !ncorp>oration  by  reference  of  the  SIP 
for  the  .State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1.  1982. 

Dated:  February  28.  1994. 
W.B.  Hathaway. 

Acting  Regional  Administrator  f6A). 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  GG— New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(54)  to  read  as 
follows: 

§  52.1620    Identification  of  plan. 

•  •  •  *  • 

(c)*   •    • 

(54)  A  revision  to  the  New  Mexico  SIP 
addressing  the  Albuquerque/Bemalillo 
County  Permitting  Program  was 
submitted  by  the  Governor  of  New 
Mexico  by  cover  letter  dated  July  22, 
1993. 

(i)  Incorporation  bv  reference. 

(A)  Albuquerque/Bemalillo  County 
Regulation  Number  20-Authority-to- 
Construct  Permits,  Section  20.00, 
"Purpose;"  Section  20.01, 
"Applicability;"  Section  20.02,  "Fees 
for  Permit  Application  Review;"  Section 


20.03,  "Contents  of  Applications;" 
Section  20.04,  "Public  Notice  and 
Participation;"  Section  20.05,  "Permit 
Decisions  and  Appeals;"  Section  20.06, 
"Basis  for  Permit  Denial;"  Section 

20.07,  "Additional  Legal 
Responsibilities  on  Applicants;"  Section 

20.08,  "Permit  Conditions;"  Section 

20.09,  "Permit  Cancellation;"  Section 

20.10,  "Permittee's  Notification 
Obligations  to  the  Department;"  Section 

20.11,  "Performance  Testing  Following 
Startup;"  Section  20.12,  "Emergency 
Permits;"  Section  20.13, 
"Nonattainment  Area  Requirements;" 
Section  20.14,  "Definitions  Specific  to 
Authority-to-Construct  Permit 
Regulations;"  and  Table  One, 
"Significant  Ambient  Concentrations," 
as  filed  with  the  State  Records  and 
Archives  Center  on  February  26. 1993. 

(ii)  Additional  material. 

(A)  The  Supplement  Pertaining  to 
General  New  Source  Review  in 
Albuquerque/Bemalillo  County,  New 
Mexico,  as  approved  by  the 
AlbuquerqueySemalillo  County  Air 
Quality  Control  Board  onMay  i2,  1993. 

3.  Section  52.1627  is  revised  to  read 
as  follows:  , 

§52.1627    Control  strategy  and 
regulations:  Cartx>n  monoxide. 

Part  D  disapproval.  The  Bernalillo 
County  carbon  monoxide  plan  is 
disapproved  for  failure  to  meet  the 
resource  requirements  of  section  172  of 
the  Clean  Air  Act. 

§  52. 1 628    [Removed  and  Reserved] 

4.  Section  52.1628  is  removed  and 
reserved. 

|FR  Doc.  94-5906  Filed  3-15-94;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  417,  and  473 

[BPD-694-F] 

RIN  0938-AE93 

Medicare  Program;  Aggregation  of 
Medicare  Claims  for  Administrative 
Appeals 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  Medicare  beneficiaries  and, 
under  certain  circumstances,  providers, 
physicians  and  other  entities  furnishing 
health  care  services  may  appeal  adverse 
determinations  regarding  certain  claims 
for  benefits  payable  under  part  A  and 


part  B  of  Medicare.  For  administrative 
appeals  at  the  carrier  or  intermediary 
hearing  level  or  administrative  law 
judge  (ALJ)  level  and  for  any  subsequent 
judicial  review,  the  amount  remaining 
in  dispute  must  meet  or  exceed 
threshold  amounts  set  by  statute. 
Section  1869(b)(2)  of  the  Social  Security 
Act  permits  claims  to  be  aggregated  to 
reach  the  ALJ  hearing  threshold 
amounts.  This  final  rule  establishes  a 
system  of  aggregation  under  which 
individual  appellants  have  one  set  of 
requirements  for  aggregating  claims  and 
two  or  more  app)€llants  have  a  different 
set  of  requirements  for  aggregating 
claims. 

EFFECTTVE  DATE:  April  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Olenick,  (410)  966-4472. 

SUPPLEMENTARY  INFORMATION: 
Background 

Statutory  Basis 

Section  1869(b)  of  the  Social  Security 
Act  (the  Act)  grants  Medicare 
beneficiaries  who  are  dissatisfied  with 
certain  Medicare  determinations  the 
right  to  a  hearing  before  an 
administrative  law  judge  (.^LJ)  and  the 
right  to  judicial  review.  The  Social 
Security  Administration  (SSA)  makes 
determinations  concerning  entitlement 
to  Medicare.  Other  determinations 
concerning  payment  are  made  initially 
i)y  Medicare  contractors.  Fiscal 
intermediaries  make  most  part  A  and     • 
some  part  B  determinations;  carriers 
make  most  part  B  determinations.  Our 
regulations  generally  address  appeals  of 
claims  arising  under  part  A  at  42  CFR 
part  405,  subpart  G,  and  appeals  of 
claims  under  part  B  at  42  CJFR  part  405, 
subpart  H. 

Utilization  and  quality  control  peer 
review  organizations  (PROs)  also  make 
certain  types  of  part  A  and  part  B 
determinations.  Section  1155  of  the  Act 
establishes  beneficiary  rights  to  hearings 
and  judicial  review  of  certain  Medicare 
issues  (mostly  inpatient  hospital  service 
denials)  adjudicated  initially  by  PROs. 
Our  regulations  address  this  subject  at 
42  CFR  part  473,  subpart  B. 

For  enrollees  of  health  maintenance 
organizations  (HMOs),  competitive 
medical  plans  (CMPs),  and  health  care 
prepa>-ment  plans  (HCPPs),  the  HMO, 
CMP  or  HCPP  is  responsible  for  making 
initial  determinations.  Section 
1876(c)(5)(B)  of  the  Act  establishes 
beneficiary  rights  to  ALJ  hearings  and 
judicial  review  of  certain  part  A  and 
part  B  claims  submitted  by  or  on  behalf 
of  enrollees  of  HMOs,  CMPs  or  HCPPs. 
Our  regulations  address  this  subject  at 
42  CFR  417.600  to  417.638. 
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For  the  following  discussion,  the  term 
■■provider"  refers  to  a  hospital,  skilled 
nursing  facility,  home  health  agency, 
hospice  program  or  comprehensive 
outpatient  rehabilitation  facility  that  has 
in  effect  an  agreement  to  participate  in 
Medicare.  See  section  1861(u)  of  the  Act 
and  42  CFR  400.202. 

1  Iv-  'erm  ■supplier*'  is  defined  in  42 
CFR  -t0i).202  and  means  a  physician  or 
oth^r  practitioner,  or  an  entity  other 
than  a  provider,  who  furnishes  health 
care  ser%ices  under  Medicare.  Although 
"supplier"  encompasses  physicians,  our 
usual  phraseology  is  '■physician  or 
supplier." 

Under  section  1879(dl  of  the  Act,  a 
physician  or  supplier  who  accepted 
assignment  or  a  provider  of  services  has 
the  same  appeal  rights  as  that  of  an 
individual  beneficiary  under  certain 
limited  circumstances  when  the  issue  in 
dispute  involves  medical  necessity, 
custodial  care,  or  home  health  denials 
involving  the  failure  to  meet 
homebound  or  intermittent  skilled 
nursing  care  requirements.  Moreover,  by 
regulation,  we  have  provided  that  a 
physician  or  supplier  that  has  taken 
assignment  of  a  Medicare  claim  under 
part  B  has  the  same  appeal  rights  as  the 
beneficiary. 

Under  section  1842(1)  of  the  Act,  a 
physician  who  does  not  accept 
assignment  must  refund  to  the 
beneficiary  any  amounts  collected  for 
services  found  to  be  not  reasonable  and 
necessary.  A  refund  is  not  required  if 
the  physician  did  not  know  and  could 
not  reasonably  have  been  expected  to 
know  that  Medicare  would  not  pay  for 
the  services,  or  if  the  beneficiary  w-as 
appropriately  informed  in  advance  that 
Medicare  would  not  pay  for  the  services 
and  agreed  to  pay  for  them.  With  respect 
to  a  physician  who  is  subject  to  the 
refund  requirement,  our  regulations  at 
42  CFR  411.408  provide  that  if  pa\Tnent 
is  denied  for  unassigned  claims  because 
the  services  are  found  to  be  not 
reasonable  and  necessary,  the  physician 
who  does  not  accept  assignment  has  the 
same  appeal  rights  as  the  physician  who 
submits  claims  on  an  assignment-related 
basis,  as  detailed  in  subpart  H  of  part 
405  and  subpart  B  of  part  473.  (See  55 
FR  24561.  June  18,  1990.) 

Omnibus  Budget  Reconciliation  Act  of 
1986 

Before  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  '86)  (Public  L.  99-509),  section 
1869  of  the  Act  provided  for  ALJ 
hearings  and  judicial  review  of  claims 
for  entitlement  to  Medicare  parts  A  and 
B  and  of  disputes  over  claims  for 
benefits  under  part  A.  There  was  no 
provision  for  ALJ  hearings  or  judicial 


review  for  disputes  over  the  amount  of 
part  B  benefits,  except  under  section 
1876  of  the  Act  pertaining  to  HMO, 
CMP  and  HCPP  denials,  and  concerning 
certain  PRO  matters  as  authorized  by 
sedion  1155  of  the  Act.  Instead,  as 
specified  in  section  1842(b)(3)(C)  of  the 
Act.  Medicare  carriers  (or.  if 
appropriate,  intermediaries)  provided 
fair  hearings  on  claims  for  part  B 
benefits  when  the  amount  remaining  in 
controversy  was  Si 00  or  more.  (Before 
receiving  a  fair  hearing,  beneficiaries 
must  receive  an  initial  determination 
and  review  of  their  claims.  Carriers 
perform  initial  determinations  and 
reviews  of  claims  for  part  B  benefits  in 
accordance  with  42  CFR  part  405. 
subpart  H.) 

Section  9341  of  OBRA  '86  amended 
section  1869  of  the  Act  to  permit 
hearings  before  ALJs  and  judicial  review 
of  claims  for  benefits  under  part  B.  The 
law  provided  that,  for  a  part  B  ALJ 
hearing,  the  amount  in  controversy  must 
be  at  least  $500  and,  for  judicial  review, 
the  amount  in  controversy  must  be  at 
least  $1000.  It  did  not  change  the 
existing  amount  in  controversy 
requirements  ($100  and  $1000. 
respectively,  under  the  Medicare  part  A 
provisions  and  $200  and  $2000, 
respectively,  under  the  PRO  provisions) 
for  ALJ  hearings  and  judicial  review. 

Section  9341  of  OBRA  "86  further 
provided  that  in  determining  the 
amount  in  controversy,  the  Secretary,  by 
regulations,  must  permit  claims  to  be 
aggregated  if  the  claims  involve  the 
delivery  of  similar  or  related  services  to 
the  same  individual  or  involve  common 
issues  of  law  and  fact  arising  from 
services  furnished  to  two  or  more 
individuals.  This  aggregation  provision 
applies  to  requests  for  ALJ  hearings  of 
both  part  A  and  part  B  claims  brought 
under  section  1869  of  the  Act. 

Under  OBRA  '86,  the  right  to  an  ALJ 
hearing  and  judicial  review  for  part  B 
claims  as  well  as  the  right  to  aggregate 
under  section  1869(b)(2)  of  the  Act 
apply  to  claims  for  items  and  services 
furnished  on  or  after  January  1, 1987. 

The  Omnibus  Budget  Reconciliation  Act 
of  1990 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  "90)  (Public  L.  101- 
508)  provided  that  the  Secretary  would 
carry  out  a  study  of  the  effects  of 
permitting  the  aggregation  of  claims  that 
involve  common  issues  of  law  and  fact 
furnished  in  the  same  carrier  area  to  two 
or  more  individuals  by  two  or  more 
physicians  within  the  same  12-month 
period  for  purposes  of  appeals  provided 
for  under  section  1869(b)(2).  The  study 
would  be  conducted  in  at  least  four 
carrier  areas.  The  Secretary  would 


report  on  the  results  of  the  study  and 
any  recommendations  to  the  Senate 
Finance  Committee  and  the  Committees 
on  Energy  and  Commerce  and  Ways  and 
Means  of  the  House  of  Representatives 
by  December  31.  1992. 

Aggregation  Before  OBRA  '86 

Before  OBR.\  '8&.  the  statute  was 
silent  on  the  issue  of  aggregating  claims 
to  meet  the  threshold  amounts  to 
establish  a  right  to  part  A  or  part  B 
hearings.  We  had.  however,  provided 
for  beneficiaries  to  aggregate  certain  part 
A  claims  in  our  regulations  at  42  CFR 
405.740  and  405.745.  Our  regulations  at 
42  CFR  405.741  also  provide  that  the 
presiding  officer  at  the  hearing  fthat  is. 
the  ALJ)  determines  whether  the  $100 
threshold  is  met.  The  current 
regulations  for  part  A  claims  do  not 
allow  a  provider  to  aggregate  claims 
involving  more  than  one  beneficiary. 

Before  OBRA  '86.  we  had  also 
provided  for  the  aggregation  of  part  B 
claims  to  reach  the  amount  in 
controversy  required  for  a  hearing 
before  a  carrier  hearing  officer.  In  42 
CFR  405.820(b)  (redesignated  as 
§  405,817  in  this  rule),  we  permit  a 
beneficiary  to  aggregate  any  and  all  part 
B  claims  for  treatment  or  medical 
equipment  or  supplies  (or  both) 
furnished  to  him  or  her.  A  physician  or 
supplier  may  aggregate  any  and  all 
claims  accepted  on  an  assignment- 
related  basis  for  services  or  supplies  he 
or  she  provided  to  one  or  more 
beneficiaries.  Each  such  claim  must 
have  completed  all  prior  levels  of 
appeal  and  the  request  for  subsequent 
appeal  of  each  such  claim  must  be 
timely  filed.  The  regulations  do  not 
address  whether  claims  may  be 
aggregated  together  by  two  or  more 
appellants  to  meet  the  minimum 
amount  in  controversy  needed  for 
appeal. 

Proposed  Rule 

On  June  20,  1991,  we  published  a 
proposed  rule  that  described  how  we 
would  implement  the  OBRA  '86 
provision  amending  section  1869(b)(2) 
of  the  Act  concerning  aggregation  of 
claims  (56  FR  28353).  In  the  absence  of 
specific  legislative  history,  we 
concluded  at  that  time  that  the  OBRA 
'86  aggregation  provision  did  not 
provide  a  basis  for  permitting  two  or 
more  appellants  to  aggregate  their 
claims  to  meet  the  threshold  amount  in 
controversy  for  administrative  or 
judicial  appeal.  We  based  our 
conclusion,  in  part,  on  our  assessment 
that  section  1869  of  the  Act  in  all 
respects  applies  to  claims  filed  by 
individuals.  Because  the  OBRA  '86 
aggregation  provision  amended  section 
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1869  of  the  Act,  It  was  our  view  that 
individual  appeals  alone  were  affected. 
Therefore,  we  proposed  that  only  an 
individual  appellant  could  aggregate  his 
or  her  own  claims  to  reach  the 
jurisdictional  minimums  for  appeal. 
Moreover,  in  our  view,  the  OBPLA  '90 
provision,  in  which  the  Congress 
directed  the  Secretary  to  conduct  a  pilot 
study  to  investigate  the  effect  of 
permitting  aggregation  of  claims  by  two 
or  more  appellants,  suggested  that  the 
Congress  had  not  yet  decided  to  provide 
for  aggregation  of  claims  by  multiple 
oppellants. 

The  specific  statutory  language  of  the 
OBfL\  "86  aggregation  provision  directs 
the  Secretary  to  issue  regulations  to 
permit  aggregation  under  the  limited 
circumstances  sf)eciried  (that  is,  if  the 
claims  involve  the  delivery  of  similar  or 
related  services  to  the  same  individual 
or  involve  common  issues  of  law  and 
fact  arising  from  services  furnished  to 
two  or  more  individuals)  to  reach  the 
threshold  amounts  in  controversy  for 
ALJ  hearings.  Upon  initial  consideration 
of  this  provision,  we  believed  it  would 
be  appropriate  to  have  a  uniform 
aggregation  policy  for  all  levels  of 
administrative  appeal.  Therefore,  we 
proposed  to  rescind  our  current 
regulations  governing  carrier  hearings 
under  part  B  to  conform  them  with  the 
more  narrow  aggregation  rules 
contained  in  OBRA  '86,  We  also 
proposed  minor  revisions  to  our  current 
part  A  aggregation  rules,  to  make  them 
consistent  with  the  OBRA  '86 
aggregation  requirements.  We  devised 
procedural  rules  to  be  followed  for 
determining  the  amount  in  controversy 
and  we  described  what  actions  were 
required  of  individuals  and  providers  to 
aggregate  claims  to  meet  the  amount  in 
controversy  threshold.  We  also 
proposed  definitions  of:  "Delivery  of 
similar  or  related  services,  '  "services," 
"common  issues  of  law  and  fact," 
"common  issues  of  law,"  "common 
issues  of  fact."  and  "mutually  exclusive 
bases  for  appeal." 

Coninients  and  Responses 

We  received  comments  from  21 
commenters  on  our  proposed  rule.  The 
commenters  included  an  intermediary/ 
carrier  as.sociafion,  a  carrier,  seven 
provider  associations  or  their  legal 
counsel,  five  medical  associations  or 
their  legal  counsel,  five  beneficiary 
advocacy  organizations,  one  PRO  and 
one  provider.  Below  we  discuss  the 
comments  and  our  responses. 

Comment:  A  number  of  commenters 
e.xpressed  direct  opposition  to  our 
assertion  that  the  Congress  did  not 
intend  for  more  than  one  appellant  to 
aggregate  their  claims.  The  commenters 


Presented  various  reasons  why  they 
elieved  that  the  Congress  intended  to 
permit  aggregation  by  groups  of 
individuals  and  providers. 

Response:  We  reexamined  our 
proposed  aggregation  policy  in  light  of 
the  public  comments  submitted  in 
response  to  the  proposed  rule  and  are 
revising  our  position  to  fake  the 
comments  into  account.  Our  revised 
position  also  takes  into  account  a 
February  5,  1992,  district  court  decision 
in  favor  of  a  group  of  anesthesiologists 
who  contended  that  they  should  be  able 
to  aggregate  their  claims  on  the  basis  of 
"common  issues  of  law  and  fact  arising 
from  services  furnished  to  two  or  more 
individuals"  [Moore  v.  Sullivan,  785  F. 
Supp.  44  (S.D.N.Y.  1992)). 

Section  1869fb)(2)  of  the  Act  states,  in 
pertinent  part,  that  "(i)n  determining 
the  amount  in  controversy,  the 
Secretary,  under  regulations,  shall  allow 
*   *   *"  claims  to  be  aggregated  under 
the  criteria  outlined  in  that  section 
(emphasis  added).  Thus,  although  the 
plain  wording  of  the  statute  makes  it 
clear  that  the  Secretary  will  provide  for 
aggregation  of  claims  in  the  situations 
provided  in  the  statute,  it  does  not  limit 
the  Secretary's  authority  to  allow 
aggregation  in  additional,  unspecified 
circumstances  as  well.  Thus,  we  believe 
that  the  statute  affords  the  Secretary 
considerable  discretion  in  devising  an 
aggregation  policy,  as  long  as  she  allows 
aggregation  in  the  circumstances 
outlined  in  the  statute. 

Consistent  with  this  interpretation, 
we  have  concluded  that  in  drafting 
section  1869(b)(2)  of  the  Act.  the 
Congress  did  not  necessarily  mean  to 
overhaul  the  current  aggregation  system 
for  appeals  raised  by  individual 
beneficiaries  and  providers.  Rather,  we 
believe  that  the  Congress  intended  to 
provide  an  additional  avenue  for 
reaching  the  amount  in  controversy  to 
provide  for  group  adjudication  of  issues 
arising  from  claims  that,  because  they 
involve  fairly  small  amounts,  may  never 
be  adjudicated  beyond  the  intermediary 
or  carrier  level.  However,  in  providing 
for  this  additional  access  to  the  appeals 
process  by  two  or  more  appellants,  the 
Congress  recognized  that  such  appeals 
would  only  be  an  efficient  use  of  the 
administrative  and  judicial  appeals 
process  if  the  underlying  claims 
presented  common  issues  that,  if 
resolved,  would  be  decisive  for  all  the 
claims  included  in  the  appeal. 
Therefore,  the  Congress  required  that 
such  appeals  involve  "similar  or  related 
services"  or  "common  issues  of  law  and 
fact." 

As  a  result  of  our  reexamination  of 
this  issue,  we  have  decided  to  permit 
aggregation  of  claims  by  two  or  more 


appellants  at  the  ALJ  level.  In  order  for 
two  or  more  appellants  to  aggregate 
their  claims,  the  claims  must  involve 
the  delivery  of  similar  or  related 
services  to  the  same  individual  or 
involve  common  issues  of  law  and  fact 
arising  from  services  furnished  to  two  or 
more  individuals.  Although  the 
Congress  expanded  the  part  B  appeals 
process  to  also  include  judicial  review 
of  part  B  claims,  the  statute  does  not 
require  the  courts  to  follow  the 
administrative  aggregation  rules 
established  by  the  Secretary  for 
determining  the  amount  in  controversy. 
However,  the  courts  may  wish  to  use  the 
administrative  rules  as  a  reference  point 
for  determining  the  amount  in 
controversy  at  the  judicial  level. 
Therefore,  we  are  providing  in  our 
regulations  that,  when  a  civil  action  is 
filed,  the  Secretary  may  assert  that  the 
aggregation  provisions  contained  in  42 
CFT?  part  405.  subparts  G  and  H.  may  be 
applied  to  determine  the  amount  in 
controversy  for  judicial  review. 

(We  note  that  under  our  interpretation 
of  section  1869(b)(2)  of  the  Act.  two  or 
more  beneficiaries  will  not  be  able  to 
aggregate  their  claims  under  the 
criterion  involving  "delivery  of  similar 
or  related  services  to  the  same 
individual,"  because  the  provision 
describes  services  to  only  one 
individual.  Moreover,  two  or  more 
providers/suppliers  may  avail 
themselves  of  this  provision  only  if  they 
are  providing  similar  or  related  services 
to  the  same  patient.  However,  this 
limitation  is  of  little  practical 
consequence,  since,  under  the  first 
prong  of  the  bifurcated  system  of 
aggregation  we  are  establishing  with  this 
regulation,  an  individual  appellant 
(either  a  beneficiary  or  a  provider/ 
supplier)  may  aggregate  all  claims 
relating  to  the  same  patient  without 
having  to  demonstrate  that  the  services 
provided  are  either  similar  or  related.) 

In  order  to  effectuate  this 
interpretation  we  are  establishing  one 
set  of  requirements  for  aggregating 
claims  for  individual  appellants  and 
another  set  of  requirements  for 
aggregating  claims  when  two  or  more 
appellants  together  seek  to  aggregate 
their  claims.  The  system  will  work  as 
follows: 

Individual  Appellants 

Our  approach  for  individual  part  A 
appellants  (including  individual  HMO, 
CMP.  HCPP  or  PRO  appellants 
(hereafter,  references  to  HMOs  will 
include  CMPs  and  HCPPs))  will  permit 
an  individual  who  files  an  appeal  to 
aggregate  two  or  more  part  A  claims  (in 
a  specified  time  period),  regardless  of 
issue,  to  meet  the  requisite 
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jurisdictional  minimum  for  an  ALJ 
hearing.  Also,  an  individual  who  files  a 
part  B  appeal  will  be  permitted  to 
aggregate  two  or  more  part  B  claims  (in 
a  specified  time  period),  regardless  of 
issue,  to  meet  the  jurisdictional 
minimums  for  a  carrier  hearing  and  ALJ 
hearing. 

This  approach  expands  the  existing 
aggregation  policy  currently  applied  to 
part  A  appellants.  (Existing  aggregation 
policy  for  individual  part  A  appellants 
is  limited  to  the  following 
circumstances;  Items  or  services 
furnished  to  a  patient  of  a  provider 
arising  from  a  single  continuous  period 
of  treatment  and  any  series  of 
posthospital  home  health  visits.)  It  is 
also  consistent  with  the  aggregation 
policy  currently  existing  for  part  B 
appellants  in  that  it  allows  appellants  to 
aggregate  two  or  more  claims  regardless 
of  issue.  (However,  consistent  with  the 
provision  in  the  proposed  rule  dated 
June  20.  1991  (56  FR  28355),  we  are 
requiring  in  the  final  rule  that,  for  all 
claims  to  be  aggregated,  the  request  for 
appeal  must  be  timelv  filed;  see 
§§  405.740(a)  and  405.817(a).) 

Two  or  More  Appellants 

Two  or  more  part  A  appellants  will  be 
permitted  to  aggregate  their  part  A 
claims  together  (in  a  specified  time 
period)  to  meet  the  requisite 
jurisdictional  minimum  for  an  ALJ 
hearing.  Similarly,  two  or  more  part  B 
appellants  v«ll  be  permitted  to  aggregate 
their  part  B  claims  together  (in  a 
specified  time  period)  to  meet  the 
jurisdictional  minimum  for  an  ALJ 
hearing.  However,  two  or  more 
appellants  may  aggregate  their  claims 
only  if  the  claims  involve  the  delivery 
of  similar  or  related  services  to  the  same 
individual  or  common  issues  of  law  and 
fact  arising  from  services  furnished  to 
two  or  more  individuals. 

To  reflect  these  ciianges,  we  are 
revising  the  text  of  §§  405.740,  405.742, 
405.820  (redesigi)ated  as  §  405.815),  and 
405.827  that  we  proposed  in  our  June 
20,  1991  rule.  Sections  405.740  and 
405.817  contain  our  procedures  for 
determining  the  amount  in  controversy 
and  for  aggregating  claims.  We  are  not 
making  final  §§405.742  and  405.827 
that  we  included  in  the  proposed  rule 
(the  relevant  contents  have  been 
incorporated  elsewhere)  and  we  are 
removing  current  §  405.741. 

Comment:  Because  section  1869(b)(2) 
of  the  Act  applies  only  to  aggregation  for 
ALJ  hearings,  the  current  liberal  rules 
for  individual  appellants  to  aggregate 
claims  at  carrier  fair  hearings  should  be 
retained. 

Response:  As  stated  in  our  previous 
response,  we  will  permit  individual  part 


A  or  part  B  appellants  to  aggregate  their 
claims  regardless  of  issue  to  reach  the 
minimum  amounts  in  controversy 
needed  for  a  carrier  hearing  or  ALJ 
hearing.  (However,  consistent  with  the 
pro\ision  in  the  proposed  rule  dated 
June  20, 1991  (56  FR  28355).  we  are 
requiring  in  the  final  rule  that,  for  all 
claims  to  be  aggregated,  the  request  for 
appeal  must  be  timelv  filed;  see 
§§  405.740(a)  and  405.817(a).) 

Although  we  are  essentially  retaining 
the  current  aggregation  rules  for 
individual  part  B  appellants,  we  are  not 
allowing  two  or  more  appellants  to 
aggregate  their  claims  together  at  the 
carrier  hearing  level.  Rather,  we  are 
providing  in  the  final  rule  that  two  or 
more  appellants  may  aggregate  their 
claims  together  beginning  at  the  ALJ 
hearing  level.  We  are  adopting  this 
approach  because,  as  noted  by  the 
commenters,  the  statute  does  not  require 
that  proceedings  conducted  under 
section  1842(b)(3)(C)  of  the  Act  (carrier 
hearings)  utilize  the  aggregation 
provisions  in  section  1869(b)(2)  of  the 
Act.  For  this  reason,  we  are  also  not 
making  final  the  provision  in 
§  405.832(d)  of  the  proposed  regulation 
text.  That  provision  would  have 
authorized  an  ALJ  to  review  a  carrier 
hearing  officer's  dismissal  of  a  hearing 
request  based  on  the  section  1869(b)(2) 
aggregation  criteria  to  determine 
whether  those  criteria  had  been 
properly  applied. 

Comment:  The  definitions  of 
"common  issues  of  law  and  fact"  and 
"delivery  of  similar  or  related  services" 
are  inconsistent  with  the  statute  and 
unnecessarily  restrictive  and 
burdensome. 

Response:  We  have  reevaluated  the 
definitions  of  "common  issues  of  law 
and  fact"  and  "delivery  of  similar  or 
related  services"  in  light  of  the 
comments  received  and  the  general  lack 
of  practical  experience  in  applying  these 
criteria. 

Many  of  the  public  comments 
received  on  this  issue  persuasively 
demonstrated  that  the  proposed 
definitions  were  too  narrow  to 
encompass  many  case  scenarios  that 
present  common  decisional  issues.  For 
example,  one  of  the  commenters  noted 
that  the  requirement  that  similar 
services  may  only  be  those  "with  the 
same  procedural  terminology  and  code" 
is  excessively  strict.  For  instance,  claims 
for  echocardiography  services  such  as 
standard  echocardiography  (CPT 
93307),  doppler  echocardiography  [CPT 
93320)  and  doppler  color-flow 
echocardiography  (CPT  93321)  may  be 
"similar  or  related  services"  that  could 
be  aggregated  under  the  statute.  This 
same  commenter  believed  that 


"common  issues  of  law  and  fact"  should 
be  defined  to  permit  aggregation  on  the 
basis  of  broad  categorical  issues  such  as 
level  of  care,  the  type  of  action  taken  by 
the  contractor  (for  example, 
downcoding),  or  the  involvement  of  one 
or  more  physicians  in  the  patient's  care 
even  though  CPT  codes,  sites  of  service, 
and  diagnoses  may  differ.  While  we 
agree  that  the  definition  of  common 
issues  of  law  and  fact  published  in  our 
proposed  rule  was  overly  restrictive,  we 
do  not  agree  with  this  suggestion. 

Aggregation  on  the  basis  of  broad 
categorical  issues  would  render  the 
aggregation  requirements  virtually 
meaningless  in  many  instances.  We 
believe  that  the  key  concept  in 
determining  "common  issues  of  law  and 
fact"  is  the  materiality  of  the  alleged 
common  facts.  For  example,  a  group  of 
claims  denied  under  section  1862(a)(1) 
of  the  Act  as  not  medically  reasonable 
and  necessary  because  a  certain 
procedure  is  considered  experimental 
would  present  "common  issues  of  law 
and  fact"  if  the  procedure  had  been 
performed  for  the  same  reason  for  each 
patient  but  not  if  it  had  been  performed 
for  different  purposes.  A  procedure  may 
be  considered  experimental  for 
purposes  of  treating  one  particular 
condition  or  diagnosis  but  not  for  the 
treatment  of  a  second  condition  or 
diagnosis.  Facts  establishing  medical 
necessity  in  the  first  instance  would  not 
establish  medical  necessity  in  the 
second  instance.  Consequently, 
although  the  situation  might  present 
common  issues  of  law.  common  issues 
of  fact  would  not  be  present. 

In  our  view,  both  "similar  or  related 
services"  and  "common  issues  of  law 
and  fact"  require  that  the  appeal  present 
common  issues,  which  when  resolved 
will  have  some  decisional  impact  on  the 
aggregated  claims.  In  order  to  further 
this  statutory  goal  and  rather  than 
attempt  to  anticipate  every  situation  that 
would  warrant  aggregation,  we  have 
decided  to  provide  more  general 
definitions  for  these  terms,  which  are  as 
follows:  "Delivery  of  similar  or  related 
services,"  with  respect  to  the 
aggregation  of  claims  by  two  or  more 
appellants  to  meet  the  minimum 
amount  in  controversy  needed  for  an 
ALJ  hearing,  means  like  or  coordinated 
services  or  items  provided  to  the  same 
beneficiary  by  the  appellants.  "Common 
issues  of  law  and  fact,"  with  respect  to 
the  aggregation  of  claims  by  two  or  more 
appellants  to  meet  the  minimum 
amount  in  controversy  needed  for  an 
ALJ  hearing,  occur  when  the  claims 
sought  to  be  aggregated  arise  from  a 
similar  fact  pattern  material  to  the 
reason  the  claims  are  denied  and  the 
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claims  are  denied  or  reduced  for  similar 
reasons. 

This  approach  will  provide 
adjudicators  with  more  nexibility  and 
discretion  to  decide  if  the  criteria  for 
aggregation  under  section  1869(b)(2)  of 
the  Act  have  been  met  in  a  particular 
case.  (Some  commenters  suggested  that 
the  proposed  regulations  did  not  give 
adjudicators  enough  discretion  in 
applying  the  statutory'  terms.)  In  any 
event,  we  intend  to  monitor  in  the 
future  the  application  of  these 
defmitions  by  adjudicators  and  we  will 
consider  providing  more  precise 
definitions  via  rulemaking  if  experience 
shows  this  is  warranted. 

Comment:  The  procedural  rvdes  for 
aggregating  claims,  requiring  appellants 
to  identify  claims  by  type  of  item  or 
senice  and  to  e.xplain  the  basis  for  the 
aggregation,  go  beyond  the  capacity  of 
the  average  appellant  and  represent  an 
impediment  to  appeal. 

Response:  We  agree  that  the 
documentation  requirements  should  be 
modified.  Sections  405.742(a)  and 
405.827(a)  of  the  proposed  rule  imposed 
strict  documentation  requirements  on 
an  appellant  seeking  to  aggregate  claims. 
For  instance,  we  proposed  to  require  an 
appellant  to  identify  each  claim  by  the 
type  of  item  or  service,  the  person  or 
entity  that  furnished  the  item  or  service 
and  the  amount  being  contested.  Also, 
we  proposed  to  require  the  appellant  to 
describe  why  claims  are  either  "similar 
or  related"  or  involve  "common  issues 
of  law  and  fact."  In  light  of  the 
comments  received,  we  are  not  making 
final  the  stringent  documentation 
requirements  and  are  establishing  the 
following  standard  procedural 
requirements: 

•  The  appellant(s)  must  specify  the 
claims  that  he  or  she  seeks  to  aggregate. 
The  burden  is  clearly  on  the  appellant 
in  this  situation  to  identify'  the  claims 
sought  for  aggregation.  Otherwise,  the 
appellant  risks  having  his  case 
dismis.sed  for  failure  to  meet  the  amount 
in  controversy.  In  other  words,  in 
considering  a  request  for  hearing  or 
review,  carrier  hearing  officers,  ALJs 
and  the  Appeals  Council  must  consider 
claims  identified  by  the  appellant  to 
determine  whether  the  requisite  amount 
in  controversy  is  met,  but  they  need  not 
aggregate  other  pending  cases  not 
included  in  the  appellant's  request  for 
hearing.  In  addition,  although  we  are 
not  requiring  that  appellants  describe  in 
their  requests  for  hearing  why  the 
claims  they  seek  to  aggregate  involve 
"similar  or  related  services "  or 
"common  issues  of  law  and  fact."  we 
note  that  it  is  in  the  appellant's  interest 
to  address  these  issues  in  the  appeal,  as 
well  as  any  other  aspects  of  the  case  he 


or  she  believes  were  decided 
incorrectly. 

•  In  order  for  all  claims  to  be 
aggregated,  the  request  for  appeal  must 
be  timely  filed  with  respect  to  all  claims 
included  in  the  appeal.  For  example,  a 
carrier  hearing  officer  issues  an  adverse 
hearing  decision  that  is  received  by  the 
beneficiary-  on  June  5.  As  a  result  of  this 
decision,  $300  remains  in  controversy. 
On  a  separate  matter,  the  hearing  officer 
issues  an  adverse  decision,  which  is 
received  by  a  different  beneficiary  on 
July  10.  As  a  result  of  the  July  decision, 
$400  remains  in  controversy.  Tlie 
beneficiaries  believe  that  their  decisions 
involve  common  issues  and  because, 
individually,  neither  of  their  cases  meet 
the  $500  minimum  required  for  an  ALJ 
hearing,  they  seek  to  aggregate  their 
claims  together  ($300+$400=$700)  to 
obtain  jurisdiction  before  an  ALJ.  In  this 
hypothetical  situation,  a  request  for  an 
ALJ  hearing  that  includes  these  two 
claims  may  be  made  no  later  than 
August  4.  A  request  for  ALJ  hearing 
filed,  for  example,  on  September  1, 
would  fail  because  the  60-day  appeal 
period  for  the  June  5  decision  would 
have  lapsed  and  there  would  only  be 
$400  remaining  in  controversy. 
Therefore,  when  individual  appellants 
seek  to  aggregate  their  claims  under 

§  405.740(a)  or  §  405.817(a).  or  when 
two  or  more  appellants  seek  to  aggregate 
their  claims  together  under  section 
1869(b)(2)  of  the  Act,  they  must  be 
aware  of  the  appropriate  timeframe  for 
appealing  to  an  ALJ  (60  days  from  the 
previous  administrative  determination) 
and  proceed  accordingly. 

•  In  order  for  claims  to  be  aggregated 
at  a  carrier  hearing  or  an  ALJ  hearing, 
the  claims  must  have  completed  all 
prior  levels  of  appeal.  For  example,  two 
beneficiaries  seek  to  aggregate  their  part 
B  claims  in  a  request  for  ALJ  hearing 
under  section  1869(b)(2)  of  the  Act.  The 
ALJ  may  aggregate  only  those  claims  for 
which  a  beneficiary  or  other  party  has 
received  an  initial  determination,  a 
review  detennination  and  a  carrier 
hearing  decision.  This  requirement  is 
consistent  with  the  general  rule 
contained  throughout  subparts  G  and  H  , 
of  part  405  that  appellants  must 
complete  all  prior  steps  in  the  appeals 
process  before  proceeding  to  the  next 
level. 

•  In  general,  an  appellant  may  not 
aggregate  part  A  and  part  B  claims 
together  to  meet  the  requisite  amount  in 
controversy  for  a  carrier  hearing  or  ALJ 
hearing.  Section  1869(b)(2)  of  the  Act 
recognizes  a  distinct  appeals  process  for 
part  A  and  for  part  B  and  provides 
different  rules  for  each.  Part  A  and  part 
B  claims  are  processed  independently  of 
one  another  and  follow  different  appeals 


processes.  As  such,  we  think  it  is  clearly 
impermissible  for  an  appellant  to 
aggregate  part  A  and  part  B  claims 
together. 

There  is  one  notable  exception  to  the 
genera!  rule  described  above.  HMO 
determinations  may  involve  a 
combination  of  part  A  and  part  B 
services;  the  part  A  and  part  B  claims 
involved  in  such  determinations  are  not 
processed  independently  of  one 
another.  Therefore,  an  HMO  appellant  is 
permitted  to  aggregate  part  A  and  part 
B  claims  together.  We  are  revising 
§417.630  of  the  regulations  to  provide 
that  HMO  appellants  may  combine  both 
part  A  and  part  B  services  in  their 
appeals  to  reach  the  amount  in 
controversy.  (This  provision  was 
previously  codified  at  §  417.2fi0(b)(4).  a 
regulation  that  was  obsoleted  on 
October  17,  1991  (56  FR  51985).) 

Comment:  The  proposed  rule 
implements  a  statutory  change  to 
section  1869  of  the  Act  and,  as  such, 
should  not  apply  to:  (1)  The  separate 
and  distinct  appeals  proce.ss  for  HMOs 
under  section  1876  of  the  Act,  or  (2)  the 
appeals  process  involving  PRO 
determinations  under  section  1155  of 
the  Act. 

Fesponse:  We  agree  with  this 
comment  to  the  extent  that  the 
aggregation  criteria  under  section 
1869(b)(2)  of  the  Act  should  not  apply 
to  the  HMO  appeals  process.  For 
enrollees  of  HMOs,  the  HMO  is 
responsible  for  making  the  initial 
determinations.  Section  1876(c)(5)(B)  of 
the  Act  establishes  beneficiary  rights  to 
ALJ  Jiearings  and  judicial  review  of 
certain  part  A  and  part  B  claims 
submitted  by  or  on  behalf  of  HMO 
enrollees.  HCFA  regulations  address 
this  subject  at  42  CFR  417.600  to 
417.638. 

The  Congress  specifically  amended 
section  1869  of  the  Act  to  provide  for 
the  at^gregation  of  claims  by  two  or  more 
appellants  in  very  specific 
circumstances;  that  is,  if  the  claims 
involve  the  delivery  of  similar  or  related 
services  to  the  same  individual  or 
common  issues  of  law  and  fact.  The 
Congress  did  not  similarly  amend 
section  1876  of  the  Act  to  provide  for 
such  aggregation  in  the  HMO  setting. 
Accordingly,  we  do  not  believe  that 
HMO  appellants  should  be  afforded  the 
aggregation  rights  specified  in  section 
1869  of  tlie  Act.  We  are  modifying  the 
regulation  text  in  §41 7.630(b)  to  state 
specifically  that  the  aggregation 
provisions  contained  in  section 
1869(b)(2)  do  not  apply  to  HMO 
appeals. 

On  the  other  hand,  we  believe  that  the 
aggregation  criteria  under  section 
1869(b)(2)  of  the  Act  should  apply  to  the 
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PRO  appeals  prcx;ess.  PROs  issue 
determinations  under  title  XI  of  the^Act 
relating  to  quality  of  care,  medical 
necessity  and  appropriateness  of  setting 
and  the  appeals  process  for  these 
determinations  is  governed  by  section 
1155  of  the  .^ct.  The  PROs  also  issue 
limitation  of  liability  determinations 
under  section  1879  of  the  Act  and  the 
appeals  process  for  such  determinations 
is  governed  by  section  1869(b)  of  the 
Act.  Given  this  policy,  a  case  decided  by 
a  PRO  may  involve,  in  essence,  two 
separate  determinations,  one  for  the 
substantive  coverage  issue  under  section 
1155  of  the  Act  and  the  other  for  the 
limitation  of  liability  issue  under 
section  1869(b)  of  the  Act.  Having  an 
adjudicator  apply  different  aggregation 
rules  to  each  issue  in  a  case  Vk'ould  make 
the  situation  unnecessarily  complex. 
Therefore,  we  are  revising  the  regulation 
to  allow  multiple  appellants  to  aggregate 
claims  decided  by  PROs  under  the 
criteria  in  section  1869(b)(2),  regardless 
of  whether  the  claim  is  decided  under 
title  XI  or  title  XMU.  However,  we  also 
note  that  PRO  appellants  may  only 
aggregate  those  claims  under  sec-tion 
lH69(b)(2)  that  they  have  standing  to 
appeal  under  the  rules  provided  in  part 
473. 

In  the  HMO  regulations  at  42  CFR 
417.630  and  in  the  PRO  regulations  at 
§  473.44,  we  are  also  specifying  in  the 
final  rule  (by  cross-reference  to  the 
appropriate  provisions  in  part  405. 
.subparts  G  and  H)  that  individual  HMO 
and  PRO  appellants  (as  opposed  to 
group  appellants)  are  permitted  to 
aggTf.'gate  their  claims  in  the  same 
manner  provided  to  individual 
appellants  who  appeal  claims  under 
section  1869  of  the  Act.  Thus,  an 
individual  appellant  challenging  a 
determination  by  an  HMO  or  a  PRO  may 
aggregate  two  or  more  claims  regardless 
of  the  issues  involved,  We  are  making 
these  changes  to  provide  a  consistent, 
across-the-board  procedure  for  an 
individual  appellant  seeking  to 
aggregate  his  or  her  claims  to  reach  the 
minimum  amount  in  controversy 
needed  for  an  ALJ  hearing.  Because  this 
is  a  liberalization  of  the  current  rules, 
we  do  not  anticipate  any  objections 
from  any  members  of  the  beneficiary/ 
provider  community  concerning  this 
policy. 

Commenf:  Section  9341  of  OBR.^  "86 
does  not  provide  that  a  carrier  hearing 
must  ahvavs  precede  an  ALJ  hearing. 
Section  1842(b)(3)(C)  of  the  Act  was 
amended  to  provide  for  carrier  hearings 
when  the  amount  in  controversy  is  "at 
least  $100,  but  less  than  $500." 
Therefore,  for  amounts  in  controversy  of 
$300  or  more  following  a  carrier's 


review  detennination.  a  claimant  should 
be  able  to  appeal  directly  to  an  ALJ. 

Response:  As  we  announced  in  the 
preamble  to  the  proposed  rule  (56  FR 
28354  (June  20.  1991)).  this  rule  was 
intended  to  establish  criteria  for 
determining  the  amount  in  controversy 
thresholds  for  both  Pari  A  and  B  ALJ 
hearings.  Although  we  captioned 
§405.820  (now  redesignated  §405.815) 
as  "Right  to  hearing,"  we  did  not  intend 
for  this  regulation  to  provide  all  of  the 
procedural  requirements  necessary  to 
establish  the  right  to  an  ALJ  hearing. 
Those  requirements  will  be  addressed  in 
a  separate  regulation  document.  In  the 
meantime,  to  the  extent  not  superseded 
by  this  or  other  regulations.  Part  B  ALJ 
hearings  and  Appeals  Council  review 
are  conducted  pursuant  to  the 
procedures  outlined  in  HCFA  and  SSA's 
Federal  Register  notice  of  June  1.  1988 
(53  FR  20023). 

In  order  to  clarify  the  scope  of 
§  405.815.  we  have  revised  the  caption 
to  read  "Amount  in  controversy  for 
carrier  hearing.  ALJ  hearing  and  judicial 
review"  and  have  made  other  clarif>'ing 
changes  to  tlie  regulation  text.  However, 
because,  under  current  procedures,  we 
continue  to  require  that  appellants 
complete  the  carrier  fair  hearing  process 
before  proceeding  to  an  ALJ  hearing,  we 
briefly  address  the  coinmenters' 
concerns  about  the  legality  of  this 
requirement. 

We  disagree  with  the  commenters" 
conclusion  concerning  the  requirements 
of  the  statute.  We  believe  that  the 
Secretary  has  the  authority  under  the 
Medicare  statute  to  require  that 
claimants  whose  claims  exceed  $500 
complete  all  prior  stages  of  the 
administrative  ap(^)eals  process, 
including  a  carrier  fair  hearing,  before 
obtaining  an  ALJ  hearing. 

We  note  that  the  Secretary's  position 
on  this  point  is  supported  by  the 
decision  of  the  U.S.  Court  of  Appeals  for 
the  Second  Circuit  in  Isaacs  v.  Bowen, 
865  F.2d  468  (2nd  Cir.  1989).  which 
considered  the  effect  of  the  statutory 
provision  cited  by  the  commenters.  Ln 
1987.  HCFA  amended  its  Medicare 
Carriers  Manual  to  require  that  a  carrier 
fair  hearing  must  precede  an  ALJ 
hearing  regardle.ss  of  the  amount  in 
controversy.  Following  this  revision,  the 
Congress  held  hearings  concerning  the 
Medicare  appeals  process  and  enacted 
the  Omnibus  Budget  Reconciliation  Act 
of  1987  (OBR\  '87).  Public  Law  100- 
203.  which  addressed  the  carrier  fair 
hearing  procedures  in  two  respects. 
First,  the  language  of  section 
1842(b)(3)(C)  of  the  Act  describing  the 
monetary  amounts  for  a  carrier  fair 
hearing  was  changed  by  substituting  the 
phrase  "less  than  $500"  for  the  phrase 


"not  more  than  $500."  Second,  the 
Congress  authorized  the  General 
Accounting  Office  to  conduct  a  cost- 
effectiveness  study  of  the  Secretary's 
requirement  for  carrier  hearings  before 
proceeding  to  an  ALJ  hearing.  In  light  of 
these  provisions,  which  were  enacted 
after  the  Congress  had  heard  testimony 
concerning  HCFA's  decision  to  require 
carrier  hearings  in  all  circumstances,  the 
Court  of  Appeals  for  the  Second  Circuit 
found  that  the  Congress  by  its  actions 
had  ratified  the  manual  provision. 

Comment:  A  single  overpayment 
determination  may  involve  a  large 
number  of  claims  and  several  different 
issues.  The  overpayment  in  its  entirety 
should  be  considered  as  a  "common 
issue  of  law  and  fact"  and  therefore  all 
claims  contained  therein  should  be 
aggregable. 

Response:  An  overpayment 
determination  made  to  an  individual 
person  or  entity  will  fall  under  the  first 
prong  of  our  bifurcated  approach.  That 
is.  an  individual  appellant  may 
aggregate  all  appealable  claims  included 
in  a  single  overpayment  determination 
regardless  of  the  issues  involved. 
(However,  the  appellant  may  only 
aggregate  those  claims  included  in  the 
overpayment  determination  that  the 
appellant  has  standing  to  appeal  under 
the  niles  provided  in  part  405,  subparts 
G  and  H,  part  417  or  part  473,  as 
applicable.)  Thus,  the  section  1869(b)(2) 
criterion  of  "common  issues  of  law  and 
fact,"  applicable  to  two  or  more 
appellants  who  seek  to  aggregate  their 
claims  together,  does  not  apply  in  this 
situation. 

Comment:  Physicians  in  a  multi- 
specialty  group  practice  would  be 
prohibited  from  aggregating  claims 
together.  An  exception  to  the  proposed 
rule  should  be  made  for  physicians  in 
the  same  group  practice  whose  claims 
are  billed  and  paid  in  the  name  of  the 
group. 

Response:  In  light  of  the  approach  we 
are  taking  in  the  final  rule,  we  believe 
the  concerns  raised  hv  ihn  commenler 
no  longer  apply.  Physicians  in  a  multi- 
specialty  group  practice  would  not  be 
prohibited  from  aggregating  their  claims 
together  as  long  as  those  claims  involve 
"similar  or  related  services"  or 
"common  issues  of  law  and  fact." 

As  previously  stated,  the  proposed 
rule  did  not  permit  two  or  more 
appellants  to  aggregate  their  claims 
together  and  limited  the  rights  of 
individual  appellants  to  aggregate  their 
claims  on  the  basis  of  "similar  or  related 
services"  or  "common  issues  of  law  and 
fact."  The  final  rule  establishes  a 
bifurcated  system  of  aggregation 
whereby:  (1)  Individual  appellants  may 
aggregate  two  or  more  claims  regardless 


12178      Federal  Register  /  Vol.  59.  No.  51  /  Wednesday,  March  16,  1994  /  Rules  and  Regulations 


of  issue  and  (2)  two  or  more  appellants 
may  aggregate  their  claims  together  if 
the  claims  involve  the  delivery  of 
similar  or  related  services  to  the  same 
individual  or  involve  common  issues  of 
law  and  fact  arising  from  services 
furnished  to  two  or  more  individuals. 

If  a  multi-sjjecialty  group  of 
physicians:  (1)  Has  one  billing  number, 

(2)  bills  Medicare  under  that  number. 

(3)  uses  a  uniform  charge  structure  and 

(4)  typically  appeals  as  a  single  entity 
(rather  than  having  its  physicians 
appeal  individually),  we  believe  that  the 
aggregation  rules  pertaining  to 
individual  appellants  should  apply. 
Therefore,  in  this  situation,  the  multi- 
specialty  group  would  be  able  to  submit 
claims  from  two  or  more  of  its 
physicians  in  a  single  appeal  request 
(the  filing  tune  limit  would  have  to  be 
met  for  the  particular  level  of  appeal) 
without  having  to  demonstrate  that  the 
claims  involve  common  issues. 

Commert:  A  non-participating 
physician  may  accept  or  reject 
assignment  on  claims  at  his  or  her 
discretion.  Bocause  the  proposed  rule 
permits  a  ncn-participating  physician 
under  section  1842(1)  of  the  Act  to 
aggregate  unassigned  claims  for  appeal 
purposes,  the  non-participating 
physician  should  be  able  to  aggregate 
assigned  cidims  with  his  or  her 
unassigned  claims  if  "common  issues  of 
law  and  fact"  or  "delivery  of  similar  or 
related  ser%  ices"  are  involved. 

Response:  We  agree  with  this 
comment.  The  determining  factor  in  the 
situation  po.sed  is  not  whether  a  non- 
participating  physician's  claims  are 
assigned  or  unassigned,  but  whether  the 
claims  are  appealable.  Under  the  first 
prong  of  our  bifurcated  approach,  an 
individual  appellant  may  aggregate  all 
appealable  claims  regardless  of  issue. 
Therefore,  a  non-participating  physician 
may  aggregate  assigned  claims  with 
unassigned  claims  providing  that  he  or 
she  has  standing  to  appeal  the  claims 
under  the  rules  in  part  405,  subpart  H. 
part  417  or  part  473,  as  applicable.  The 
section  lP.69(b)(2)  criteria  of  "common 
issues  of  law  and  fact"  and  "delivery  of 
similar  or  related  services."  applicable 
to  two  or  more  appellants  who  seek  to 
aggregate  their  claims  together,  do  not 
apply  in  this  situation 

Comment:  One  commenter  suggested 
that  the  regulations  should  afford 
adjudicators  more  discretion  to 
determine  whether  "common  issues  of 
law  and  fact"  exist  based  upon  evidence 
presented  by  the  entity  seeking  a 
hearing. 

On  the  other  hand,  another 
commenter  believed  that  giving  the 
carrier  hearing  officer  the  power  to 
determine  the  criteria  for  aggregation 


gives  too  much  discretion  to  these 
officials. 

Response:  As  stated  in  a  previous 
response,  we  have  reevaluated  the 
definition  of  "common  issues  of  law 
and  fact"  in  light  of  the  comments 
received  and  the  general  lack  of 
practical  experience  in  applying  this 
criterion.  In  our  view,  the  statute 
requires  commonality  of  law  and  fact  so 
that  the  appeal  will  present  common 
issues,  which,  when  resolved,  will  have 
some  decisional  impact  on  aggregated 
claims.  In  order  to  further  this  statutory 
goal  and  rather  than  attempt  to 
anticipate  every  situation  that  would 
warrant  aggregation,  we  have  decided  to 
provide  a  more  general  definition  for 
this  term.  This  approach  will  provide 
adjudicators  with  more  flexibility  and 
discretion  to  determine  if  the  criteria  for 
aggregation  under  section  1869(b)(2)  of 
the  Act  have  been  met  in  a  particular 
case. 

The  concern  raised  by  the  second 
commenter  is  no  longer  an  issue 
because  carrier  hearing  officers  will  not 
be  applying  the  criteria  in  section 
1869(b)(2)  of  the  Act  to  determine 
whether  the  bases  for  aggregation  have 
been  met. 

Comment:  If  the  hearing  officer 
dismisses  the  request  to  aggregate 
claims  to  meet  the  $100  requirement, 
then  certainly  the  $500  requirement 
would  not  be  met  for  a  Part  B  ALJ 
appeal.  A  dismissal  by  a  carrier  hearing 
officer  should  not  be  subject  to  further 
appeal  rights. 

Response:  Under  the  proposed  rule. 
the  only  issue  in  a  carrier  hearing  officer 
dismissal  that  the  ALJ  could  review  was 
the  applicability  of  the  criteria  in 
section  1869(b)(2)  of  the  Act;  that  is. 
"delivery  of  similar  or  related  services" 
and  "common  issues  of  law  and  fact." 
In  light  of  the  approach  to  aggregation 
that  we  are  taking  in  the  final  rule, 
carrier  hearing  officers  will  not  be 
considering  section  1869(b)(2)  criteria. 
Therefore,  we  are  not  making  final  the 
proposed  regulation  text  that  would 
have  allowed  ALJ  review  of  a  carrier 
hearing  officer's  dismissal  of  a  hearing 
request. 

Comment:  One  commenter  believes 
the  requirement  that  "at  each  review 
level  the  filing  time  limit  must  be  met 
for  all  claims  to  be  aggregated"  creates 
a  chilling  effect  on  the  ability  of  home 
health  agencies  (HHAs)  to  aggregate 
claims. 

Response:  As  stated  in  previous 
responses,  the  proposed  rule  provided 
for  aggregation  only  by  individual 
appellants  and  only  under  the 
circumstances  described  in  section 
1869(b)(2)  of  the  Act.  that  is.  if  the 
claims  involve  the  delivery  of  similar  or 


rtilated  services  to  the  same  individual 
or  common  issues  of  law  and  fact 
arising  from  services  furnished  to  two  or 
more  individuals.  Accordingly,  the 
proposed  rule  might  have  significantly 
limited  an  HHA's  ability  to  aggregate 
claims.  However,  the  final  rule  permits 
an  individual  appellant,  such  as  an 
HHA.  to  aggregate  two  or  more  claims 
regardless  of  issue.  (However,  the  HHA. 
like  all  appellants,  may  only  aggregate 
those  claims  that  it  has  standing  to 
appeal  under  the  rules  provided  in  part 
405,  subparts  G  and  H,  part  417  or  part 
473.  as  applicable.)  As  a  result,  the 
effect  of  the  new  bifurcated  approach 
should  be  to  facilitate  aggregation  of 
claims  by  HHAs  such  that  the  time 
limits  for  appeal  will  not  be  significant 
barriers. 

Section  1869(b)(1)  of  the  Act 
incorporates  by  reference  the  provisions 
of  section  205fb)  of  the  Act  relating  to 
hearings  under  the  Medicare  program. 
Section  205(b)(1)  of  the  Act  mandates 
that  an  individual  must  request  an  ALJ 
hearing  within  60  days  after  receipt  of 
the  previous  decision.  Therefore.  Part  A 
and  Part  B  Medicare  appellants  are 
obliged  to  appeal  claims  within  this 
timeframe.  VVe  believe  that  allowing 
appellants  to  aggregate  claims  beyond 
this  timeframe  would  dilute  this 
requirement. 

Comment:  Three  commenters  had 
concerns  about  our  proposed 
requirement  that  claims  with  mutually 
exclusive  bases  for  appeal  could  not  be 
aggregated.  One  thought  that  this 
requirement  could  prohibit  a  supplier 
from  aggregating  claims  denied  or  only 
partially  paid  because  of  carrier  error; 
another  thought  that  "mutually 
exclusive"  means  incompatible  and  that 
our  examples  do  not  show 
incompatibility.  The  latter  commenter 
also  thought  the  definition  to  be 
unclear,  invalid  and  unnecessary 
because  of  our  definition  of  "common 
issues  of  law."  The  third  commenter 
thought  the  requirement  should  be 
relaxed  if  not  eliminated  and  that  at  the 
very  least  physicians  should  not  be 
prohibited  from  appealing  claims 
denied  for  more  than  one  reason. 

Response:  We  agree  with  the 
commenters  that  the  definition  for 
"mutually  exclusive  bases  for  appeal"  is 
overly  restrictive  and  difficult  to  apply. 
Upon  further  review,  we  have  decided 
to  eliminate  this  term  to  provide  more 
flexibility  to  an  ALJ  in  applying  the 
criteria  for  multiple  appellant 
aggregation  under  section  1869(b)(2)  of 
the  Act. 

Comment:  The  proposed  rule  sets 
forth  a  definition  of  "delivery  of  similar 
or  related  services"  to  mean,  among 
other  things,  services  provided  to  a 
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single  beneficiary  during  the  same 
c:ontinuous  course  of  treatment  or 
continuous  period  of  medical  care.  One 
commenfer  believes  we  should  develop 
more  precise  definitions  of  "continuous 
course  of  treatment"  and  "continuous 
period  of  medical  care"  to  avoid 
inconsistent  carrier  application  of  the 
aggregation  rule. 

Fesponse:  In  light  of  the  comments 
received  questioning  the  definition  of 
"delivery  of  similar  or  related  services" 
and  our  lack  of  practical  experience  in 
applying  it  (and  other  terms),  we  have 
decided  to  provide  a  more  general 
definition  for  this  term.  This  approach 
will  provide  adjudicators  with  more 
flexibility  and  discretion  to  decade  if 
this  criterion  for  aggregation  by  multiple 
appellants  under  section  13fi9(b)(2)  of 
the  Act  has  been  met  in  a  particular 
case.  As  stated  previously,  we  intend  to 
monitor  in  the  future  the  application  of 
this  definition  by  adjudicators  and  we 
will  consider  providing  more  precise 
definitions  via  rulemaking  if  experience 
shows  this  is  warranted. 

Comment:  As  recommended  by  the 
House  Budget  Committee  in  its  Report 
accompanying  OBR.^  '86  (H.R.  Rep.  No. 
727.  99lh  Cong..  2nd  Sess..  9.5-96 
(1986)).  ALJs  with  specific  knowledge  of 
the  Medicare  program  should  be 
assigned  to  review  carrier  hearing 
decisions.  Also,  HCFA  should  issue  a 
new  set  of  aggregation  rules  to  enhance 
physician  access  to  appropriate  due 
process  through  fair  hearings  and 
administrative  appeals. 

Response:  The  portion  of  this 
comment  that  addresses  who  will  hear 
Medicare  cases  is  beyond  the  scope  of 
this  regulation.  With  respect  to  the 
second  portion  of  the  comment,  the 
commenter  believes  that  the  proposed 
rule  places  undue  burdens  on 
physicians  who  want  to  appeal 
Medicaj-e  claims  and  suggests  generally 
that  physicians  are  being  placed  at  a 
disadvantage  under  the  aggregation 
rules.  Although  we  disagree  with  the 
commenter's  a,ssessment  of  the 
proposed  ni!e,  in  light  of  the  bifurcated 
approach  to  aggregation  that  we  are 
taking  in  the  final  rule,  we  believe  the 
commenter  no  longer  should  have  any 
concerns  in  this  regard.  An  individual 
physician  who  accepts  assignment  has 
the  same  appeal  rights  as  a  beneficiary: 
he  or  she  is  able  to  aggregate  two  or 
more  assigned  claims  from  one  or  more 
beneficiaries  without  having  to 
demonstrate  that  the  claims  involve 
common  issues.  Moreover,  two  or  more 
physicians  may  aggregate  their  claims 
together  to  meet  the  minimum  amount 
needed  for  appeal  if  the  claims  involve 
"common  issues  of  law  and  fact"  or,  if 
the  claims  involve  services  to  a  single 


beneficiary,  they  involve. "similar  or 
related  services." 

Comment:  Section  4113  of  OBRA  '90 
directed  the  Secretary  to  conduct  a 
study  of  the  "effects  of  permitting  the 
aggregation  of  claims  that  involve 
common  issues  of  law  and  fact 
furnished  *  *   *  to  two  or  more 
individuals  by  two  or  more  physicians 
within  the  same  12-month  period."  The 
proposed  rule  stated  that  the  study 
mandated  by  the  Congress  confirms,  for 
the  present,  that  the  Congress  did  not 
require  the  Secretary  to  provide  for 
aggregation  by  two  or  more  appellants. 
One  commenter  believed  that  the 
Congress  had  already  accepted  the 
premise  that  two  or  more  appellants 
could  aggregate  their  claims  together 
and  the  study  was  merely  a  response  to 
a  proposed  House  bill  that  would  have 
extended  the  period  in  which  claims 
could  be  aggregated  from  60  days  to  12 
months. 

Response:  In  the  absence  of  specific 
legislative  history,  we  took  the  position 
in  the  proposed  rule  that  the  OBR.A  '86 
aggregation  provision  did  not  provide  a 
basis  for  permitting  two  or  more 
appellants  to  aggregate  their  claims 
together  to  meet  the  minimum  amount 
in  controversy  needed  for  a  particular 
level  of  appeal.  It  was  our  view  that  the 
OBR,\  '99  provision,  in  which  the 
Congress  directed  the  Secretary  to 
conduct  a  pilot  study  to  investigate  the 
effect  of  permitting  aggregation  by  two 
or  more  appellants,  suggested  that  the 
OBRA  '86  aggregation  provision  should 
apply  only  to  individual  appellants. 

As  discussed  previously,  we  have 
changed  our  position  from  the  proposed 
rule  to  provide  for  aggregation  by  two  or 
more  appellants  under  the  statutory 
criteria  for  aggregation  specified  in 
section  1869lb)(2)  of  the  Act.  The  study 
itself  has  been  completed  and  a  report 
is  being  prepared. 

Comment:  The  proposed  rule 
provides  that  a  single  provider  may 
combine  claims  from  several  different 
beneficiaries  if  common  issues  of  law 
and  fact  are  involved.  The  commenter. 
a  PRO.  is  concerned  that  this  could 
place  an  added  and  unnecessary  burden 
on  the  PRO  appeals  system. 

Response:  As  we  stated  in  a  previous 
response,  we  are  applying  the  seciion 
1869(b)(2)  aggregation  provision  to  the 
PRO  appeals  process.  Therefore,  two  or 
more  PRO  appellants  will  be  permitted 
to  aggregate  their  appealable  claims 
together  on  the  basis  of  "similar  or 
related  services"  or  "common  issues  of 
law  and  fact."  However,  any  aggregation 
under  section  1869(b)(2)  will  take  place 
in  connection  with  a  request  for  an  ALJ 
hearing  or  judicial  review  and. 


consequently,  should  not  result  in  any 
significant  burden  on  PROs. 

In  the  final  rule  we  are  expanding  the 
aggregation  rights  for  individual 
appellants  under  part  A.  As  a  result,  an 
individual  provider  appellant  would  be 
able  to  aggregate  two  or  more  claims  of 
one  or  more  beneficiaries.  However,  it 
has  been  our  experience  that  the  amount 
in  controversy  ($200)  for  an  ALJ  hearing 
has  not  been  a  particular  obstacle  in 
PRO  appeals  even  when  a  single  claim 
is  being  adjudicated. 

Comment:  One  commenter  noted  that 
the  proposed  rule  did  not  address 
whether  claims  of  several  different 
beneficiaries,  each  meeting  the 
minimum  amount  in  controversy 
needed  for  appeal,  could  be 
con.solidated  into  a  single  hearing  for 
reasons  of  economy  and  efficiency. 

Response;  This  comment  is  beyond 
the  announced  scope  of  this  regulation. 
In  the  second  full  paragraph  on  p.  28357 
of  the  preamble  to  the  proposed  rule,  we 
state  that  "We  emphasize  that  the 
purpose  of  these  regulations  is  to 
provide  criteria  for  aggregation  of  claims 
in  order  to  meet  the  amount  in 
controversy  requirements  (that  is,  the 
jurisdictional  threshold)  for  appealing 
Medicare  claims.  These  rules  are  not 
meant  to  address  procedures  (or  alter 
existing  provisions)  concerning  the 
conduct  of  hearings  once  the  required 
amount  in  controversy  is  established  or 
to  address  the  discretion  of  the 
presiding  officer  to  join  claims  in  a 
single  hearing  for  administrative 
purposes"  (emphasis  supplied). 

Summary  of  Revisions 

Below  we  describe  changes  we  are 
making,  as  discussed  above  in  the 
responses  to  comments,  to  both  the 
regulations  as  they  currently  appear  in 
the  Code  of  Federal  Regulations  and  to 
the  rules  we  proposed  on  June  20, 1991. 

A.  Definitions  (§§405.701  and  405.802) 

1.  We  are  adding  a  definition  of 
"appellant",  to  designate  the 
beneficiary,  provider  or  other  person  or 
entity  appealing  a  determination  of 
benefits  under  part  A  (§  405.701)  or  pari 
B  (§405.802),  to  facilitate  the 
implementation  of  our  bifurcated 
system  of  aggregation  by  providing  a 
single,  consistent  term  identifying  the 
person  or  entity  that  has  filed  the  appeal 
in  a  part  A  or  part  B  claim.  The  term 
merely  identifies  the  individual  that 
filed  the  appeal;  designation  as  an 
"appellant"  does  not  convey  the  right  to 
appeal  the  issue  in  question. 

2.  We  are  not  making  final  the 
proposed  definitions  of  "common  issues 
of  *  •  *  fact "  and  "common  issues  of 
law"  because  they  are  overly  restrictive 
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and  difficult  to  apply.  We  are  revising 
the  pronosed  definition  of  "common 
issues  of  law  and  fact"  to  provide  a 
mere  general  application  of  this  term 
and  to  provide  ALJs  u-ith  more 
flexibilily  in  applying  this  criterion  for 
aggregation. 

3.  We  are  revising  the  proposed 
definition  of  "delivery  of  similar  or 
related  services"  to  provide  a  more 
general  application  of  this  term  and  to 
provide  ALfs  with  more  flexibility  in 
applying  this  criterion  for  aggregation. 

4.  We  are  not  making  final  the 
proposed  definition  of  "mutually 
exclusive  bases  of  appeal"  because  it  is 
overly  restrictive  and  difficult  to  apply. 

5.  We  are  not  making  final  the 
proposed  definition  of  "services" 
because  we  believe  that  the  definition  of 
services  in  §'400.202  is  sufficient. 

B.  Principles  for  Determining  the 
Amount  in  Controversy  (§  405.740) 

We  are  modif)'ing  the  proposed 
principles  for  determining  the  amount 
in  controversy  and  revising  the  current 
rules  to  say  specifically  that  two  or  more 
appellants  may  aggregate  their  claims 
together  to  meet  the  amount  in 
controversy  requirements  if  the  claims 
at  issue  are  appealed  on  time  and 
involve  common  issues  of  law  and  fact. 
Further,  two  or  more  providers  may 
aggregate  their  claims  together  if  the 
claims  involve  the  delivery  of  similar  or 
related  services  to  the  same  individual. 
We  are  also  providing  that  individual 
appellants  may  aggregate  their  claims 
without  having  to  demonstrate  that  the 
claims  involve  common  issues. 

C.  Determinations  of  Amount  in 
Controversy  (§  405. 74 1 ; 

We  are  not  making  final  the  proposed 
section.  The  proposed  provisions  are  no 
longer  relevant  because  of  our  revised 
policy,  and  we  have  incorporated  the 
current  provision — that  the  presiding 
officer  will  determine  whether  the 
amount  in  controversy  is  $100  or 
more — into  §405.740. 

D.  Procedural  Rules  for  Aggregating 
Claims  (Proposed  §  405.742) 

This  section  is  not  included  in  the 
final  rule  as  the  now  relevant  portions 
are  in  §405.740.  The  provision  at 
proposed  §  405. 742(c),  which  would 
have  required  a  reconsideration  by  the 
apprcpnate  entity  before  a  hearing,  is 
not  included  because  the  concept  is 
repeated  elsewhere  in  the  subpart. 

E.  Definitions  (§  405.802) 

1.  We  are  adding  the  definition  of 
"appellant"  for  the  reasons  explained 
above  under  the  discussion  of  §  405.701 . 


2.  The  definition  of  "csrrier"  is 
revised  to  include  intermediaries 
authorized  to  make  determinations  with 
respect  to  part  B  provider  services, 
obviating  our  need  to  add  the  phrase 
"intermediaries  where  appropriate" 
everywhere  we  proposed. 

F.  Notice  of  Review  Determination  and 
Effect  of  Review  Determination 
(§§405.811  and  405.812) 

We  are  revising  these  sections  to 
update  the  cross-references.  We  are  also 
specif>'ing  that  the  hearing  referred  to  is 
a  carrier  hearing  and  changing  the  ten.se 
of  the  sentences  to  present  tense  in 
accordance  with  our  current  style. 

G.  Amount  in  Controversy  for  Carrier 
Hearing,  ALf  Hearing  and  Judicial 
Review  (Proposed  §  405.820) 

We  are  revising  the  proposed 
§  405.820  by  redesignating  it  as 
§  405.815.  changing  its  heading,  and 
moving  the  contents  of  paragraphs  (b) 
and  (d)  with  appropriate  changes  to 
§§  405  820  and  405.821,  respectively. 
Paragraph  (c)  of  the  current  §405.820 
will  be  §  405.821(b). 

H.  Principles  for  Determining  the 
Amount  in  Controversy  (§  405.81 7) 

We  are  adding  this  new  section.  It 
contains,  as  does  §405.740,  our 
procedures  and  policies  for  determining 
the  amount  in  controversy  and  for 
aggregating  claims.  Most  of  this  section 
was  derived  from  proposed  §  405.827, 
which  is  not  included  in  this  final  rule. 

/.  Request  for  a  Carrier  Hearing 
(§405.821) 

We  are  revising  the  current  contents 
of  this  section  to  include  those  portions 
of  proposed  §  405.827  that  remain 
relevant:  that  is,  §405.827  (c)  and  (d). 

/.  Procedural  Rules  for  Aggregating 
Claims  (Proposed  §  405.827) 

We  are  not  including  this  section  in 
the  final  nile  as  we  have  revised  cur 
policy  and  placed  that  policy  as  well  as 
unrevised  procedures  in  other  sections, 
as  explained  above.  Paragraph  (d), 
concerning  exhaustion  of  administrative 
remedies,  is  co\'ered  elsev.here  in  the 
subpart. 

K.  Dismissal  of  Request  for  Carrier 
Hearing  (§  405.832) 

We  are  not  revising  paragraph  (d)  as 
proposed  because  carrier  hearing 
officers  will  not  be  making 
determinations  concerning  aggregation 
on  the  basis  of  "delivery  of  similar  or 
related  services  or  "common  issues  of 
law  and  fact." 


L.  Right  to  a  Hearing  (§417.6301 

We  are  revising  the  cro.ss- references  in 
this  section  bec;ause  of  changes  in  this 
final  rule.  We  are  also  adding  a 
provision  that  members  of  HMOs  who 
are  appellants  may  combine  both  part  A 
and  part  B  services  in  their  appeals.  We 
are  also  specifying  in  a  new  paragraph 
(b)  that  the  criteria  for  aggregating 
claims  under  section  1869(b)(2)  of  the 
Act  do  not  apply  to  appeals  under  part 
417. 

M.  Determining  the  Amount  in 
Controversy  (§  473.44) 

We  are  updating  cross-references  in 
this  section.  We  are  also  specifying  that 
the  criteria  for  aggregating  claims  under 
section  1869(b)(2)  of  the  .Act.  as 
implemented  at  §§  405.740(b)  and 
405.817(b),  apply  to  appeals  under  part 
473. 

N.  We  Are  Revising  the  Headings  of  the 
Following  Sections  To  Include  the  Word 
"Carrier" 

§§405.822.  405.823,  405.824,  405.825. 
405.830.  405.831,  405.832,  405.833, 
405.834,  405.835,  405.841  and  405.860. 

Paperwork  Burden 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatorv  Flexibility  Act 
(RFA)  (5  U.S.C.  60i  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
physicians,  providers,  and  suppliers  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

Also,  sei:tion  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantia!  number  of 
small-rural  hospitals.  This  analysis  must 
confonn  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  ofthe  Act,  wedrfinea  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  establishes  in  Medicare 
regulations  an  approach  for  aggregating 
Medicare  claims  bv  two  or  more 
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appellants  to  obtain  the  right  to  an  ALJ 
hearing.  It  also  provides  easier  arxess  to 
the  appeals  process  for  an  individual 
part  A  appellant,  by  providing  these 
individuals  with  essentially  the  same 
aggregation  rights  that  an  individual 
pari  B  appellant  now  has. 

We  believe  that  the  system  for 
aggregating  claims  by  two  or  more 
appellants  will  provide  for  easier  access 
to  hearings  but  we  do  not  expect  it  to 
he  widely  used.  This  is  because  an 
individual  appellant  (who  is  permitted 
to  combine  claims  without  having  to 
demonstrate  a  basis  for  the  aggregation) 
should  usually  be  able  to  meet  the 
i'ppropriate  jurisdictional  thresholds  on 
his  or  her  own  behalf  without  having  to 
combine  the  claims  of  other  appellants. 
We  also  believe  that  individuals 
concerned  with  privacy  of  their  records 
or  proceedings,  or  individuals  not 
inclined  to  locate  other  potential 
appellants  might  choose  not  to  avail 
themselves  of  this  opportunity.  For 
whatever  reasons,  only  a  few  requests 
for  hearing  invohing  the  aggregation  of 
t  laims  by  multiple  appellants  have  been 
submitted  in  response  to  the  decision  in 
Moore  vs.  Sullivan.  Nor  do  we  expect 
that  the  changes  to  the  aggregation  rules 
for  individual  part  A  appellants  will 
significantly  increase  the  volume  of  part 
A  hearings.  The  Secretary  certifies  that 
this  final  rule  will  not  result  in  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities  and 
will  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFB  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Health  professions,  Kidney  diseases. 
Laboratories,  Medicare,  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  X-rays. 

42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs — health. 
Health  care.  Health  facilities.  Health 
insurance,  Health  maintenance 
organizations  (}{MO),  Loan  programs — 
health,  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFB  Part  473 

Administrati\e  practice  and 
procedure.  Health  care,  Health 
professions.  Peer  Review  Organizations 
(PRO),  Reporting  and  recordkeeping 
requirements. 


42  CFR  chapter  IV  is  amended  as 
follows: 

A.  Part  405  is  amended  as  set  forth 
below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  Subpart  G  is  amended  as  follows: 

Subpart  G— Reconsiderations  and 
Appeals  Under  Medicare  Part  A 

a.  The  authority  citation  for  subpart  G 
is  revised  to  read  as  follows; 

Authority:  Sees.  1102. 1151,  1154.  1155, 
1869(b).  1871,  1872.  and  1879  of  the  Social 
Security  Act  (42  U.S.C.  1302,  1320c,  1320c- 
3,  1320C-4,  1395ff(b),  1395hh,  1395ii  and 
1395pp). 

b.  In  §  405.701 ,  the  section  heading  is 
revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  405.701     Basis,  purpose  and  definitions. 

«  •  •  *  • 

(d)  Definitions.  As  used  in  subpart  G 
of  this  part,  the  term — 

Appellant  designates  the  beneficiary, 
provider  or  other  person  or  entity  that 
has  filed  an  appeal  concerning  a 
particular  determination  of  benefits 
under  Medicare  part  A.  Designation  as 
an  appellant  does  not  in  itself  convey 
standing  to  appeal  the  determination  in 
question. 

Common  issues  of  law  and  fact,  with 
respect  to  the  aggregation  of  claims  by 
two  or  more  appellants  to  meet  the 
minimum  amount  in  controversy 
needed  for  a  hearing,  occurs  when  the 
claims  sought  to  be  aggregated  are 
denied  or  reduced  for  similar  reasons 
and  arise  from  a  similar  fact  pattern 
material  to  the  reason  the  claims  are 
denied. 

Delivery  of  similar  or  related  sen'ices, 
with  respect  to  the  aggregation  of  claims 
by  two  or  more  provider  appellants  to 
meet  the  minimum  amount  in 
controversy  needed  for  a  hearing,  means 
like  or  coordinated  services  or  items 
provided  to  the  same  beneficiary  by  the 
appellants. 

c.  Section  405.740  is  revised  to  read 
as  follows: 

§  405.740    Principles  for  determining  the 
amount  in  controversy. 

(a)  Individual  appellants.  For  the 
purpose  of  determining  whether  an 
individual  appellant  meets  the 
minimum  amount  in  controversy 
needed  for  a  hearing  (SlOO),  the 
following  rules  apply: 

(1)  The  amount  in  controversy  is 
computed  as  the  actual  amount  charged 
the  individual  for  the  items  and  services 
in  question,  less  any  amount  for  which 


payment  has  been  made  by  the 
intermediary  and  less  any  deductible 
and  coinsurance  amounts  applicable  ni 
the  particular  case. 

(2)  A  single  beneficiary  may  aggregate 
claims  from  two  or  more  providers  to 
meet  the  $100  hearing  threshold  and  a 
single  provider  may  aggregate  claims  fc 
services  provided  to  one  or  more 
beneficiaries  to  meet  the  $100  hearing 
threshold, 

(3)  In  either  of  the  circumstances 
specified  in  paragraph  (a)(2)  of  this 
section,  two  or  more  claims  may  be 
aggregated  by  an  individual  appellant 
only  if  the  claims  have  previously  been 
reconsidered  and  a  request  for  hearing 
has  been  made  within  60  days  after 
receipt  of  the  reconsideration 
determination(s). 

(4)  When  requesting  a  hearing,  the 
appellant  must  specify  in  his  or  her 
appeal  request  the  specific  claims  to  be 
aggregated. 

(0)  Two  or  more  appellants.  As 
specified  below,  under  section 
1869(b)(2)  of  the  Act,  two  or  more 
appellants  may  aggregate  their  claims 
together  to  meet  the  minimum  amount 
in  controversy  needed  for  a  hearing 
($100).  The  right  to  aggregate  under  this 
statutory  provision  applies  to  claims  for 
items  and  services  furnished  on  or  after 
Januarv  1,  1987. 

(1)  The  aggregate  amount  in 
controversy  is  computed  as  the  actual 
amount  charged  the  individual(s)  for  the 
items  and  services  in  question,  less  any 
amount  for  which  payment  has  been 
made  by  the  intermediary  and  less  any 
deductible  and  coinsurance  amounts 
applicable  in  the  particular  case. 

(2)  In  determinmg  the  amount  in 
controversy,  two  or  more  appellants 
may  aggregate  their  claims  together 
under  the  following  circumstances: 

(i)  Two  or  more  beneficiaries  may 
combine  claims  representing  ser\'ices 
from  the  same  or  different  provider(s)  if 
the  claims  involve  common  issues  of 
law  and  fact; 

(ii)  Two  or  more  providers  may 
combine  their  claims  if  the  claims 
involve  the  delivery  of  similar  or  related 
services  to  the  same  beneficiary;  or 

(iii)  Two  or  more  providers  may 
combine  their  claims  if  the  claims 
involve  common  issues  of  law  and  fact 
with  respect  to  services  furnished  to  two 
or  more  beneficiaries. 

(iv)  In  any  of  the  circumstances 
specified  in  paragraphs  (b)(2)(i)  through 
(b)(2)(iii)  of  this  section,  the  claims  may 
be  aggregated  only  if  the  claims  have 
previously  been  reconsidered  and  a 
request  for  hearing  has  been  made 
within  60  days  after  receipt  of  the 
reconsideration  detemiination(s). 
Moreover,  in  the  request  for  hearing,  tlie 
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appellants  must  specify  the  claims  that 
they  seek  to  aggregate. 

(c)  The  determination  as  to  whether 
the  amount  in  controversy  is  $100  or 
mo"^  is  made  by  the  administrative  law 
judge  (ALJ). 

(d)  In  determining  the  amount  in 
controversy  under  paragraph  (b)  of  this 
section,  the  ALJ  also  makes  the 
determination  as  to  what  constitutes 
"similar  or  related  services"  or 
"common  issues  of  law  and  fact." 

(e)  When  a  civil  action  is  filed  by 
either  an  individual  appellant  or  two  or 
more  appellants,  the  Secretary  may 
assert  that  the  aggregation  principles 
contained  in  this  subpart  may  be 
applied  to  determine  the  amount  in 
controversy  for  judicial  review  ($1000). 

(0  Notwithstanding  the  provisions  cf 
paragraphs  (a)(1)  and  (b)(1)  of  this 
section,  when  payment  is  made  for 
certain  excluded  services  under 
§  41 1.400  of  this  chapter  or  the  liability 
of  the  beneficiary  for  those  ser\'ices  is 
limited  under  §411.402  of  this  chapter, 
the  amount  in  controversy  is  computed 
as  the  amount  that  would  have  been 
charged  the  beneficiary  for  the  items  or 
ser\'ices  in  question,  less  any  deductible 
and  coinsurance  amounts  applicable  in 
the  particular  case,  had  such  expenses 
not  l)een  paid  pursuant  to  §411.400  of 
tliis  chapter  or  had  such  liability  not 
been  limited  pursuant  to  §411.402  of 
this  chapter. 

(g)  Under  this  subpart,  an  appellant 
may  not  combine  part  A  and  part  B 
claims  together  to  meet  the  requisite 
amount  in  controversy  for  a  hearing. 
HMO,  CMP  and  HCPP  appellants  under 
part  417  of  this  chapter  may  combine 
part  A  and  part  B  claims  together  to 
meet  the  requisite  amounts  in 
controversy  for  a  hearing. 

§  405.741     [Removed] 

d  Section  40.5.741  is  removed. 

2.  Subpart  H  is  amended  as  follows: 

Subpart  H— Appeals  Under  the 
Medicare  Part  B  Program 

a.  The  authority  citation  for  subpart  H 
is  revised  to  read  as  follows: 

.\uthorifv:  Sees.  1102,  1842(b)(3)(C).  and 
Ifieylb)  (if  the  Social  SecuriU'  Act  (42  U.S.C 
1  102,  1395u(b)(3)(C),  1395ff(b)). 

b.  The  heading  for  subpart  H  is 
revised  as  set  forth  above. 

c.  Section  405.802  is  revised  to  read 
as  follows: 

§  405.802    Definitions. 

.■\.^  used  ir.  subpart  H  of  this  part,  the 
term — 

Appellant  designates  the  beneficiary, 
assignee  or  other  person  or  entity  that 
has  filed  an  appeal  concerning  a 


particular  determination  of  benefits 
under  Medicare  part  B.  Designation  as 
an  appellant  does  not  in  itself  convey 
standing  to  appeal  the  determination  in 
qut^stion. 

Assignee  means  a  physician  or 
supplier  who  furnishes  services  to  a 
beneficiary  under  Medicare  part  B  and 
who  has  accepted  a  valid  assignment 
executed  by  the  beneficiary. 

Assignment  means  the  transfer  by  the 
assignor  of  his  or  her  claim  for  f)ayment 
to  the  assignee  in  return  for  the  latter's 
promise  not  to  charge  more  for  his  or 
her  services  than  the  carrier  finds  to  be 
the  reasonable  charge  or  other  approved 
amount. 

Assignor  means  a  beneficiary  under 
Medicare  part  B  whose  physician  or 
supplier  has  taken  assignment  of  a 
claim. 

Carrier  means  an  organization  which 
has  entered  into  a  contract  with  the 
Secretary  pursuant  to  section  1842  of 
the  Act  and  which  is  authorized  to  make 
determinations  with  respect  to  part  B  of 
title  XVni  of  the  Act.  For  purposes  of 
this  subpart,  the  term  carrier  also  refers 
to  an  intermediary  that  has  entered  into 
a  contract  with  the  Secretary  imder 
section  1816  of  the  Act  and  is 
authorized  to  make  determinations  with 
respect  to  part  B  provider  services,  as 
specified  in  §  421.5(c)  of  this  chapter. 

Common  issues  of  law  and  fact,  with 
respect  to  the  aggregation  of  claims  by 
two  or  more  appellants  to  meet  the 
minimum  amount  in  controversy 
needed  for  an  ALJ  hearing,  occurs  when 
the  claims  sought  to  be  aggregated  are 
denied  or  reduced  for  similar  reasons 
and  arise  from  a  similar  fact  pattern 
material  to  the  reason  the  claims  are 
denied. 

Delivery  of  similar  or  related  senices, 
with  respect  to  the  aggregation  of  claims 
by  two  or  more  physician/supplier 
appellants  to  meet  the  minimum 
amount  in  controversy  needed  for  an 
ALJ  hearing,  means  like  or  coordinated 
services  or  items  provided  to  the  same 
beneficiary  by  the  appellants. 

Representative  means  an  individual 
meeting  the  conditions  described  in 
§§  405.870  through  405.871. 

d.  Section  405.811  is  revised  to  read 
as  follows: 

§  405.81 1     Notice  of  review  determination. 

Written  notice  of  the  review 
determination  is  mailed  to  a  party  at  his 
or  her  last  known  address.  The  review 
determination  states  the  basis  of  the 
determination  and  advises  the  party  of 
his  or  her  right  to  a  carrier  hearing  when 
the  amount  in  controversy  is  $100  or 
more  as  determined  in  accordance  with 
§405.817.  The  notice  states  the  place 
'  and  manner  of  requesting  a  carrier 


hearing  as  well  as  the  time  limit  under 
which  a  hearing  must  be  requested  (see 
§405.821). 

e.  Section  405.812  is  revised  to  read 
as  follows: 

§  405.812    Effect  of /eview  determination 

The  review  determination  is  final  and 
binding  upon  all  parties  to  the  review 
unless  a  carrier  hearing  decision  is 
issued  pursuant  to  a  request  for  hearing 
made  in  accordance  with  §  405.821  or  is 
revised  as  a  result  of  reopening  in 
accordance  with  §  405.841. 

f.  Section  405.820  is  redesignated  as 
§  405.815  and  is  revised  to  read  as 
follows: 

§  405.81 5    Amount  In  controversy  for 
carrier  hearing,  ALJ  nearing  and  judicial 
review. 

Any  party  designated  in  §  405  822  is 
entitled  to  a  carrier  hearing  after  a 
review  determination  has  been  made  by 
the  carrier  if  the  amount  remaining  in 
controversy  is  $100  or  more  and  the 
party  meets  the  requirements  of 
§  405.821  of  this  subpart.  To  be  entitled 
to  a  hearing  before  an  ALJ  following  the 
carrier  hearing,  the  amount  remaining  in 
controversy  must  be  $500  or  more,  and 
for  judicial  review  following  the  ALJ 
hearing  and  Appeals  Council  Review, 
the  amount  remaining  in  controversy 
must  be  $1000  or  more. 

g.  A  new  §405.817  is  added  as 
follows; 

§  405.81 7    Principles  for  determining 
amount  In  controversy. 

(a)  Individual  appellants.  For  the 
purpose  of  determining  whether  an 
individual  appellant  meets  the 
minimum  amount  in  controversy 
needed  for  a  carrier  hearing  ($100)  or 
ALJ  hp-T-ing  ($500),  the  following  rules 
apply: 

(1)  The  amount  in  controversy  is 
computed  as  the  actual  amount  charged 
the  individual  for  the  items  and  services 
in  question,  less  any  amount  for  which 
payment  has  been  made  by  the  carrier 
and  less  any  deductible  and  coinsurance 
amounts  applicable  in  the  particular 
case. 

(2)  A  single  beneficiary  may  aggregate 
claims  from  two  or  more  physicians/ 
suppliers  to  meet  the  $100  or  $500 
thresholds.  A  single  physician/supplier 
may  aggregate  claims  from  two  or  more 
beneficiaries  to  meet  the  $100  or  $500 
threshold  levels  of  appeal. 

(3)  In  either  of  the  circumstanres 
specified  in  paragraph  (aj(2)  of  this 
section,  two  or  more  claims  may  be 
aggregated  by  an  individual  appellant  to 
meet  the  amount  in  controversy  for  a 
carrier  hearing  only  if  the  claims  have 
previously  been  reviewed  and  a  request 
for  hearing  has  been  made  within  six 
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months  after  the  date  of  the  review 
cietermination{s). 

(4)  In  either  of  the  circumstances 
specified  in  paragraph  (a)(2)  of  this 
section,  two  or  more  claims  may  be 
aggregated  by  an  individual  appellant  to 
meet  the  amount  in  controversy  for  an 
ALJ  hearing  only  if  the  claims  have 
previously  been  decided  by  a  carrier 
hearing  officer  and  a  request  for  an  AL) 
hearing  has  been  made  within  60  days 
after  receipt  of  the  carrier  hearing  officer 
der.ision(s). 

(5)  When  requesting  a  carrier  hearing 
or  an  ALJ  hearing,  the  appellant  must 
specify  in  his  or  her  appeal  request  the 
specific  claims  to  be  aggregated. 

(b)  Two  or  more  appellants.  As 
specified  in  this  paragraph,  under 
section  1869(b)(2)  of  the  Act,  two  or 
more  appellants  m.ay  aggregate  their 
claims  together  to  meet  the  minimum 
amount  in  controversy  needed  for  an 
ALJ  hearing  (S500).  The  right  to 
aggregate  under  this  statutory  provision 
applies  to  claims  for  items  and  services 
furnished  on  or  after  January  1,  1987. 

(1)  The  aggregate  amount  in 
controversy  is  computed  as  the  actual 
amount  charged  the  individuai(s)  for  the 
items  and  services  in  question,  less  any 
amount  for  which  payment  has  been 
made  by  the  carrier  and  less  any 
deductible  and  coinsurance  amounts 
applicable  in  the  particular  case. 

(2)  In  determining  the  amount  in 
controversy,  two  or  more  appellants 
may  aggregate  their  claims  together 
under  the  following  circumstances: 

(i)  Two  or  more  beneficiaries  may 
combine  claims  representing  services 
from  the  same  or  different  physidan(s) 
or  supplier(s)  if  the  claims  involve 
common  issues  of  law  and  fact; 

(ii)  Two  or  mere  physicians/suppliers 
may  combine  their  claims  if  the  claims 
involve  the  delivery  of  similar  or  related 
ser\'ices  to  the  same  beneficiary; 

(iii)  Two  or  more  physicians/ 
suppliers  may  combine  their  claims  if 
the  claims  involve  common  issues  of 
law  and  fact  with  respect  to  services 
furnished  to  two  or  more  beneficiaries. 

(iv)  In  any  of  the  circumstances 
specified  in  paragraphs  (h)(2)(i)  through 
(b)(2)(iii)  of  this  section,  the  claims  may 
be  aggregated  only  if  the  claims  have 
previously  been  decided  by  a  carrier 
hearing  officer(s)  and  a  request  for  ALJ 
hearing  has  been  made  within  60  days 
after  receipt  of  the  carrier  hearing  officer 
decision(s).  Moreover,  in  a  request  for 
ALJ  hearing,  the  appellants  must  specify 
the  claims  that  they  seek  to  aggregate. 

(c)  The  determination  as  to  whether 
the  amount  in  controversy  is  $100  or 
more  is  made  by  the  carrier  hearing 
officer.  The  determination  as  to  whether 


the  amount  in  controversy  is  $500  or 
more  is  made  by  the  ALJ. 

(d)  In  determining  the  amount  in 
controversy  under  paragraph  (b)  of  this 
section,  the  ALJ  will  also  make  the 
determination  as  to  what  constitutes 
"similar  or  related  services"  or 
"common  issues  of  law  and  fact." 

(e)  When  a  civil  action  is  filed  by 
either  an  individual  appellant  or  two  or 
more  appellants,  the  Secretary  mav 
assert  that  the  aggregation  principles 
contained  in  this  subpart  may  be 
applied  to  determine  the  amount  in 
controversy  for  judicial  review  ($1000). 

(D  Notwithsta.'iding  the  provisions  of 
paragraphs  (a)(1)  and  (b)(1)  of  this 
section,  when  payment  is  made  for 
certain  excluded  services  under 
§411.400  of  this  chapter  or  the  liability 
of  the  beneficiary  for  those  senices  is 
limited  under  §411.402  of  this  chapter, 
the  amount  in  controversy  is  computed 
as  the  amount  that  would  have  been 
charged  the  beneficiary  for  the  items  or 
s<?r\'ices  in  question,  less  any  deductible 
and  coinsurance  amounts  applicable  in 
the  particular  case,  had  such  expenses 
not  been  paid  under  §411.400  of  this 
chapter  or  had  such  liability  not  been 
limited  under  §411.402  of  this  chapter. 

(g)  Under  this  subpart,  an  apf)ellant 
may  not  combine  part  A  and  part  B 
claims  together  to  meet  the  requisite 
amount  in  controversy  for  a  carrier 
hearing  or  ALJ  hearing.  HMO,  CMP  and 
HCPP  appellants  under  part  417  of  this 
chapter  may  combine  part  A  and  part  B 
claims  together  to  meet  the  requisite 
amount  in  controversy  for  a  hearing. 

h.  Section  405.821  is  revised  to  read 
as  follows: 

§  405.821     Request  for  carrier  hearing. 

(a)  A  request  for  a  carrier  hearing  is 
any  clear  expression  in  writing  by  a 
claimant  asking  for  a  hearing  to 
adjudicate  a  claim  when  not  acted  upon 
with  reasonable  promptness  or  by  a 
party  to  a  review  determination  who 
states,  in  effect,  that  he  or  she  is 
dissatisfied  with  the  carrier's  review 
determination  and  wants  further 
opportunity  to  appeal  the  matter  to  the 
carrier. 

(b)  The  hearing  request  must  be  filed 
at  an  office  of  the  carrier  or  at  an  office 
ofSSAorHCFA. 

(c)  Except  when  a  carrier  hearing  is 
held  because  the  carrier  did  not  act 
upon  a  claim  with  reasonable 
promptness  (see  §  405.801),  a  party  to 
the  review  determination  may  request  a 
carrier  hearing  within  six  months  after 
the  date  of  the  notice  of  the  review 
determination.  The  carrier  may,  upon 
request  by  the  party  afTected,  extend  the 
period  for  filing  the  request  for  hearing. 


§§405.822,  405.823,  405.824,  405.825, 
405.826,  405.830.  405.832.  405.833,  405.834, 
405.835, 405.841,  and  405.860    [Amended] 

i.  The  headings  of  §§  405.822, 
405.823,  405.824,  405.825,  405.826. 
405.830,  405.832,  405.833,  405.834, 
405.835,  405  841,  and  405.860  are 
amended  by  adding  the  word  "carrier" 
before  the  word  "hearing". 

B.  Part  417  is  amended  as  set  forth 

below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1833(a)(1)(A). 
1861ls)(2)(H).  1871,  1874  and  1876  of  the 
Social  Security  Act  as  amended  (42  U.S.C 
1302,  13951(a)(1)(A).  1395x(s)(2)(H),  1395hh, 
1395kk.  and  1395mm);  section  114(c)  of 
Public  Uw  97-248  (42  U.S.C  1395mm  note); 
section  9312(c)  of  Public  Law  99-509  (42 
U.S.C  1395mm  note);  and  section  1301  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e) 
and  31  use.  9701. 

2.  Section  417.630  is  revised  to  read 
as  follows: 

§417.630    Right  to  a  hearing. 

(a)  Any  party  to  the  reconsideration 
who  is  dissatisfied  with  the 
reconsidered  determination  has  a  right 
to  a  hearing  if  the  amount  in 
controversy  is  $100  or  more.  The 
amount  in  controversy  for  an  individual 
claimant,  which  can  include  any 
combination  of  part  A  and  part  B 
services,  is  computed  in  accordance 
with  §  405.740(a)  of  this  chapter  for  part 
A  services  and  §405. 817(a)  of  this 
chapter  for  part  B  sen  ices.  When  the 
basis  for  the  appeal  is  the  refusal  of 
services,  the  projected  value  of  those 
services  must  be  used  in  computing  the 
amount  in  controversy. 

fb)  The  criteria  for  aggregating  claims 
available  to  two  or  more  appellants 
under  section  1869(b)(2)  of  the  Act  do 
not  apply  to  appeals  under  this  part. 

PART  473— RECONSIDERATIONS  AND 
APPEALS 

C.  Part  473  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  part  473 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1154,  1155,  1866. 
1871.  and  1879  of  the  Social  Security  Art  (42 
use  1302,  1320C-3,  1320c-4,  1395c.-:. 
1395hh.and  1395pp). 

2.  In  §  473.44,  paragraph  (a)  is  revised 
to  read  as  follows: 
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§473.44    Determining  the  amount  in 
controversy  for  a  hearing. 

(a)  .^fter  an  individual  appellant  has 
submitted  a  request  for  a  hearing,  the 
ALI  determines  the  amount  in 
controversv  in  accordance  with 
§  405.740(a)  of  thi.^  chapter  for  Part  A 
services  or  §  405.817(a)  of  this  chapter 
for  Part  B  services.  When  two  or  more 
appellants  submit  a  request  for  hearing. 
the  .-^LJ  determines  the  amount  in 
controversy  in  accordance  with 
§  405.740(b)  of  this  chapter  for  Part  A 
.services  and  §  405.817(b)  of  this  chapter 
for  Part  B  services. 
•         •         *         t         * 

(Catalijg  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
insurdnce  Program) 

Dated  Nnvemter  3.  1993. 
Bruce  C  Vladeck, 

Administrator.  Health  Carp  Financing 
Administraticn. 

Dated:  )dnuar>'  24.  1994. 
Donna  E.  Shalala, 
Secretary. 
IFR  Doc.  94-5791  Filed  3-15-94;  8.45  am) 

BILUNG  CCOE  4l2O-01-(> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Manr.gement  Agency  (FEMA). 
ACTION;  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  (100-year)  flood 
elevations  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  for  each 
listed  community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  E.vecutive  Officer  of  each 
community.  The  re-^pective  addresses 
are  ii--ted  in  the  f':i!lowing  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 


Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SW., 
Washington.  DC  20472.  (202)  64&-275fi. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Acting  Deputy  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (IDO-year) 
flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poHcies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  fiood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 


The  changes  in  base  (100-year)  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Deputy  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  ba.';e  (lOO-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
■  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  t.f 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 

Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19307. 
3CTR,  1979Cnmp  ,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and 
county 

Locat)on 

Dates  and  name  of 
news(vtpef  wtvre  no- 

Chief executive  officer  of  community 

Effective  date 
of  rrxxlifica- 

Community 

» 1.. 

tice  was  published 

tion 

No. 

Calitom^a: 

City  of  San  Dtego  

September  2,  i993, 

The  Honorabte  Susan  Golding,  Mayor,  City  of 

Au^jst  18, 

060295 

San  Dieoo 

September  9,  1993, 

San  Diego,  202  C  Street.  Eleventh  Floor, 

1993. 

(FEMA 

San  Diego  Daily 

San  Diego.  California  92101. 

Docket  No. 

Transcnpt 

7076). 

Caiifomta: 

Lir^ncotporafed  areas  . 

Septemter  10.  1993, 

Mr.  Nick  Blom,  Chairman,  Stan.slaus  Courrty, 

August  27, 

060384 

Stanislaus 

September  17,  1993. 

Board  of  Supervisors,  li(X)  H  Stieet,  Mo- 

1993. 

(FEMA 

Modesto  Bee 

desto,  California  95354. 

■ 

Docket  No. 

7076). 

Kansas: 

Unincorporated  areas  . 

October  22,  1993,  Oc- 

Tr.e    Honorable   Mark    F.    Sc^roe^l*?-.    Chair- 

October 8, 

200321 

Sedgwick 

totier  29.  1993.  The 

person,  County  Commissioners,   Sedgwick 

1993. 

(FEMA 

Wichita  Eagie. 

County.  1250  South  Seneca  Street,  Wchita, 

Docket  No. 

Kansas  67213. 

7080). 

Kansas; 

City  of  Wich.ta 

October  22,  1 993,  Oc- 

The  Honorabte   Frank   Oj'le,    Mavor,   City  of 

Octobers, 

200328 

Sedgwick 

tober  29,  1993,  The 

Wcnrta.  Crty  Halt,   First  Fkxx,  455  Nortfi 

1993. 

(FEMA 

Wichita  Eagle. 

Main  Street  Wichrta,  Kansas  67202. 

Docket  No. 

7080). 

Louisiana: 

East  Baton  Rouge  Par- 

Octobers, 1993,  Octo- 

The Honorable  Tom  Ed  McHugh,  Mayor,  City 

September 

220058 

East  Baton 

ish. 

ber  14,  1993.  The 

of  Baton  Rouge,  East  Baton  Rouge  Parish, 

16.  1993. 

Rouge  Par- 

Advocate. 

P-O.   Box    1471,   Baton   Rouge,   Louisiana 

ish  (FEMA 

70821. 

Docket  No. 

7080). 

Texas:  Cotlin 

City  of  Piano  „ 

October  22,  1993,  Oc- 

The Honorable  James  N.  Muns,  Mayor.  City 
of  Plane,   PO    Bex  860358,  Piano,  Texas 

October  1. 
1993. 

480140 

(FEMA 

tober  29.  1993.  The 

Docket  No. 

Dallas  Morning 

75086. 

7080). 

News. 

Texas:  Den- 

City o<  Denton 

September  9,  1993. 

The  Honorable  B<:b  Castleberry,  Mayor.  City 

Septemtier  2, 

480194 

ton  (FEMA 

September  16,  1993, 

of   Denton,   215   East   McKinney,   Denton, 

1993. 

Docket  No. 

Denton  Record 

Texas  7620 1. 

7081D). 

Chronicle. 

Texas: 

City  of  Arlington  

September  10.  •'9?3, 

The  Honorable  Richard  Greer>e,  Mayor.  City 

August  27. 

485454 

Tarrant 

September  ie,  1993, 

of  Arlington,  101  West  Abram  Street.  Box 

1993. 

(FEMA 

For!  Worth  Star 

231,  Arlington,  Texas  76004. 

Docket  No. 

Telegram. 

7030). 

Texas: 

City  o!  Beciiord 

September  2,  i993. 

The   Honorat)ie   Rici*   Barton,   Mayor,  C.ty  ol 

August  1 1 . 

480585 

Tarrant 

September  9.  1993, 

Bedford,    PC.    Box    i57.    Bedford,   Texas 

1993. 

(FEMA 

Mid-Citjes  News. 

76095-0157. 

Docket  No. 

7080). 

Texas: 

Crty  of  Fort  V^orth  

October  1,  1993.  Octo- 

The Honorable  Kay  Granger,  Mayor,  City  of 

September 

480596 

Tarrant 

ber  7,  1993.  Fort 

Fen  Worth,  1000  Throckmorton  Street.  Fori 

16,  1993. 

(FEMA 

Worth  Star  Telegram. 

Worm,  Texas  76102. 

Docket  No. 

I 

t 

70S0). 

Texas: 

City  of  Grapevine 

September  24,  1993, 

The  Honorable  William  D.  Tate.  Mayor,  City  of 

August  20, 

480598 

Tar'snt 

September  30.  1993, 

Grapevine.    PO.    Box    95104,    Grapevine, 

1993. 

(FEMA 

Fon  Worm  Star 

■^exas  76051. 

Docket  No. 

Telegram. 

7080). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  •'Flood  Insurance") 

Dated;  March  8.  1994. 

Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 

Directorate. 

IFR  Doc.  94-6080  Filed  3-15-94;  8:45  am] 
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44  CFR  Part  65 
[Docket  No.  FEMA-7085] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  i'.OO-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 


technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  fiood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
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newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Deputy  Associate  Director, 
Mitigation  Directorate,  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch.  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-ycar)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
E.xecutive  Officer  of  the  community 
where  the  modified  base  (100-year) 
fiood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Fiood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals 


The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Deputy  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 


NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq  ; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3CFR.  1979Comp..p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  a.nd 
county 

Location 

Dates  and  name  of 

newspaper  wtiere  r>o- 

t)ce  was  putHished 

Chief  executive  officer  of  community 

Effective  date 
of  modifica- 
tion 

Community 
No. 

Connecticut: 
Wirxjham 
County. 

North  Caro- 
lina: Dare 
Coonty. 

Ohio:  Frank- 
lin and 
Delaware. 

Town  of  Plainfield  

Unincorporated  Areas 
of  Dare  County 

City  of  Westerviiie  

December  30.  1993, 
January  6,  1994, 
Ttie  Nofwtcli  Bulletin. 

January  6,  1994,  Janu- 
ary 13,  1994.  The 
CoasOand  Times. 

Decemt)er  23,  1993, 
December  30,  1993, 
The  PvibiK  Opinion. 

Mr  Paul  Sweet,  First  Selectman  for  the  Town 
of  PlainfieW.  8  Community  Avenue,  Plain- 
field.  Connecticut  06374-1299. 

Mr.  Rotjert  V.  Owens,  Chairman  of  the  Dare 
County  Board  of  Commissioners.  P.O.  Box 
1000.  Manteo.  North  Carolina  27954. 

Mr.  David  Lindiirxjre.  Manager  of  the  City  of 
Westerviiie,  21  South  State  Street 
Westerviiie.  Ohio  43081 . 

Decemijer 
22,  1993. 

December 
28,  1993. 

December 
15,  1993. 

09011 6B 
375348D 
3901 79F 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  March  8.  1994. 
Robert  H.  VoUand. 

Acting  Deputy  ,\ssociate  Director.  Mitigation 

Directorate 

(FR  Doc.  94-6077  Filod  3-15-94;  8:45  ami 
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44  CFR  Part  65 
[Docket  No.  FEMA-7087] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 


base  (100-year)  Hood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
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prior  to  this  delermination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Deputy  Associate  Director, 
Mitigation  Directorate,  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SVV., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
fiood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Sedion  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S  C. 
4001  rt  seq..  and  with  44  CFR  part  G5. 


For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4, 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fiom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Deputy  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 


U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Fxecutivp  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFTl  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978Comp..p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows:  * 


State  and 
county 

Location 

Dates  and  name  of 
newspaper  where  no- 

Chief executive  officer  of  community 

Effective  date 
of  modifica- 

Community 
f»4o. 

tice  was  published 

tion 

Oklahoma: 

City  of  Oklahoma  

December  10,  1993, 

The  Honorable  Ronald  J.  NoricK,  Mayor,  City 

Novemtser 

405378 

Oklahoma. 

December  17,  1993. 
The  Daily  Oklaho- 
man. 
December  24   1 993 

of  Oklahoma  City,  200  North  Walker,  Suite 
302,  Oklahoma  City,  Oklahoma  73102. 

18.  1993. 

Texas:  Collin 

Ci^y  of  Piano  

The  Horvorable  James  N    Muns,  Mayor,  Crty 
of  Piano.  PO    Box  860358,  Piano,  Texas 

480140 

December  31,  1993, 

13.  1993. 

The  Dallas  Morning 

75086-0358 

News 

Texas: 

City  of  Nonh  Richland 

Decemtter  2,  1993, 

The  Honorable  Tommy  Brown,  Mayor,  City  of 

NovenrOer 

480607 

Tarrant. 

Hills. 

Decentier  9,  '993, 
Mid-Cities  News. 

North    R.chiand    Hills.    P.O.    Box    820609, 
Norh  Rchiand  Hills.  Texas  76i82. 

19.  1993. 

Texas:  VVich- 

City  of  Wichita  Falls   ... 

January  i9,  1994,  Jan- 

The  Honorable    Mike    Lam,    Mayor,   Crty   of 

December 

480662 

tta. 

uary  26,  1994,  Wich- 
ita Falls  Times 
Record  News. 

Wichita  Falls,  P  0  Box  i43i,  Wichita  Falls, 
Texas  76307 

20.  1993. 

12188      Federal  Register  /  Vol.  59,  No.  51  /  Wt-dnesday.  March  16,  1994  /  Rules  and  RGgulations 


(Catal'ig  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Datfd:  M;!rch  8.  !994. 
Robert  H.  VoUand. 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 
(FR  Doc.  94-6078  Filed  3-15-94;  8:45  am] 

BIUJNG  CODE  (71»-03-P 


44CFRPart67 

Final  FIooq  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Ba.se  (100-year)  flood 
eleva'ioiis  and  modified  base  (100-year) 
Hood  elevations  are  .made  final  for  the 
communities  listed  below.  The  base 
{ 100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
!he  PiOodpiain  managunient  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  Tliis  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  t.ht'  tnble  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  E.xecuti  ve  Officer  of  each 
community. The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Du(  kley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  50C  C  Street.  SVV.. 
VVashmgton.  DC  20-4  72.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  propo.sed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 


Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

FEM.^  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  vi^  44  CFR  part 
60.  » 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations ^e  made 
final  in  the  communities  listecrfblow. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Envirorunental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Deputy  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Ac^  because 
final  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3CFR,  1979Comp.,p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows; 


(Depaiin 

feet  above 

Source  of  flooding  iocahon 

ground. 
•Devation 

in  (eet 

(NOVO) 

ARKANSAS 

Conway  (r.jty),  Faulkner  County 

(fEMA  Docket  No.  70Tbi 

b:iie  Creek: 

ApproKi.TiaietY     2  300     feet     Ocwn- 

Slrear-i  of  U  S  Hignway  286 

•272 

Approximately  200  teet  upstrea-n  of 

Eas?  German  La^e  

•279 

Just  upstream  o«  >.<<>::* ingbird  Lane  .. 

•285 

AppfOxiiTLitsfy  250  leet  upstream  ol 

US.  Highway  64  

•296 

Approximaie*y  200  feel  upstream  o( 

Siet>enmorg3fi  Road   

•304 

Gotd  Creek  (East): 

Ai  t^.e  coTitiuence  with  bttie  Creek  ... 

•276 

Appryximaie'y  500  feet  upstream  o! 

MiO^ie   Road,    at    a   pragte    kDw 

wa'er  crossing  

•278 

Appfoxtrnaie'v  500  tect  upstream  of 

Wi(jqie  Worm  Road 

•282 

Just  LCStresm  cj*  (J  S  Highway  64  ... 

•292 

Appro  imatefy  900  (eet  upstream  of 

Runfcer  RcacJ 

•301 

Maps  ars  9V3ilat)te  for  review  at  City 

Moii.    C*,    Of   0«Twa>.    l?Gi    Oak 

Street.  Cony.ay.  Arkansas. 

Faulkner  Cou.'ty  (unincorporated 

arMS)  (FEMA  docket  No.  7C/75) 

Linte  Creek: 

Apo-oximatety     2. .''00     feat     oc'wv 

stream  o<  U.S.  Mi-^hway  2»5 

•272 

ApproxiTiatety  200  feet  upstream  ol 

East  German  Lane  

•279 

Just  apstream  of  MocknTgbJrd  Lane  .. 

•285 

Approximately  250  feet  upstream  ot 

US  Higr»way64  

•296 

Approximately  200  feet  upstream  of 

Siebenmorgen  R.oad  

•304 

Gold  Creek  (East): 

At  the  cooliueoce  with  Little  C'eek  ... 

•276 

A.pproximalely  500  feet  upsfBa.m  ol 

MickJie   Road,   at    a   pnvate   ksw 

water  crossing 

•278 

Apprc-irTiateiy  SCO  feel  upstream  of 

Wiggle  Worm  Road 

*282 

Just  upstream  of  U.S.  Highway  64  . 

•292 

Approximately  900  feet  upstream  oi 

Fiinkef  Road 

•301 

Msps   are    available    for   review   at 

raulkr..^/  Co-jnry  Tax  Assessor's  l> 

hce.  S06  Locust  Sueet,  Conway.  Ar- 

kansas. 

HAWAII 

Hawaii  County  (uniircorpora^ed 

a.-eas)  (FEMA  docket  No.  7C72) 

Keopu  Drainagewnr 

Approxi.Tiateiy  525  feet  upstream  of 

Huaiaiai  Road  

■60 

Aporoximaleiy    1.110  feet  upst.'sam 

of  Huai.3lai  Road  

■)  14 

Approximately     1.150     leet     down- 

stream ol  Hawaii  Belt  Road 

•135 

Approximately  450  leet  downstream 

of  Hawaii  B.2lt  Road 

•203 
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Source  Of  flooding  location 

»  Depth  in 
feel  atxjve 

ground 

■  Elevation 

in  leet 

(NGVD) 

Wataha  Dramageway. 

Just  downstream  o(  KuaKini  Highway 

Just  upstream  ol  Kua*(ini  Highway  .... 

Just    ck3wnstream    of    Hawaii    Belt 

Road  

•164 
•170 

"357 

Waiaha  Dramageway  SpiiWow  No.  2: 
Approximatefy  600  teet  upstream  ol 

Keautwu-Kaiiua  Middle  Road  

Approxtmateiy  260  feel  downstream 
ol  Hawaii  Belt  Road 

•254 
•296 

Just    downstream    o(    Hawaii    Belt 

Road    

Maps  are  available  for  review  at  the 

Hawaii  County  Department  of  Public 
WorKs.    Division   ol   Engineering,   25 
Aupuni  Street.  Hilo.  Hawaii. 

•310 

IOWA 

New  Vienna  (city),  Dubuque  County 
(FEMA  docket  No.  7075) 

North  Fork  Maguc*eta  River 

Approximately     1,900     leet     dowrv 
stream  ol  the  confluence  o!  Coffee 
CreeK  

At  the  conliuence  ol  Coffee  Creek  .... 

Approximately  200  feet  upstream  ol 
State  Highway  136       .      . 

•988 
•990 

•995 

At  MaquoKeta  Street 

Approximately   1.300  leet  upstream 
ol  WaauoKe'a  Street  

•998 
•999 

Maps  are  available  for  review  at  City 

Hall.  Crty  of  New  Vienna.  7271  Co- 
lumbus Street.  New  Vienna,  Iowa. 

TEXAS 

Hardin  County  (unincorporated 
areas)  (FEMA  docket  No.  7077) 

G^srar^  Street  Dncti: 
Approximately   i.OOO  feet  upstream 

ol  South  Fannin  Street 

Immediately  upstream  of  Soi;th  Ann 

Street    

•43 
•44 

Maps  are  available  for  review  at  Har- 
din County  Fioodpiain.  300  Monroe 
Street,  Kountre,  Texas. 

Sourlake  (city),  Hardin  County 
(FEMA  docket  No.  7077) 

Gustan  Street  Dncn: 

Approximately  i.OOO  teet  upstream 
ol  South  Fannin  Street 

•43 

At  Elm  Street 

Approximately  200  lee«  upstream 
ol  Hanel  Street 

•44 
•47 

Maps  are  available  for  review  at  i2i 

West     Eiarvfiy     Street.     Sourlake. 
Texas. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  March  8, 1994. 
Robert  H.  Volland, 

Acting  Deputy  Associate  Director.  Mitigation 

Directorate. 

[FR  Doc.  94-*082  Filed  3-15-94;  8:45  am) 

BILLING  CODE  6718-OJ-P 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEM.^). 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP), 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SVV., 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 


available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Deputy  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
final  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Ci\'il  fustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

.administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978Comp.,p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979Comp,  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 
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•  Depth  in 

leei  atxfve 

Source  o(  flooding  locaton 

ground. 
■Elevation 

m  feet 

(NGVO» 

GEORGIA 

DeKalb  County  (unincorporated 

areas)  (FEMA  docki!  No,  7J63) 

Peav  *  C't'en 

Appfox»nately    1,800  (eel  upsJ.-&am 

of  OW  Bnarciitt  Road  

•846 

'iporoKimacety  400  teet  downstrea-Ti 

cl  Oxic/d  Road  

"856 

Appfo«ima)e<y   1.026  teen  uostneam 

o(  Vickers  Or've 

•892 

Ai)oroxJmate^y  100  (eel  downsJream 

o(  Duand  Fails  Dnve _ 

•924 

Maps  available  for  inspection  at  the 

O'.ait   C;\jr%    CooT'Tousa.   Drairt- 

aqe  D'vs^xi,  Room  309.  120  West 

Tnmr/  P'cKe.  Decatuf.  Georgia. 

MARYLAND 

Pnncess  Anne  (town),  Somerset 

County  (FEVA  docKet  No.  707t3| 

K^3iX*-n  Ovpr 

A.  f^ »  --.;>*e^  i  2  mnes  aownsfeam 

01  J  S  Route  13  

•8 

A;xxcji''vilely  0  7  mite  upstream  ct 

^•a:9   =cxjle  6^5   (Scnersat  A>fe- 

nuel      

•6 

*^anct<:n  Branch: 

At  conduence  with  Marx)kin  River  

•6 

Appro»i.iiateiy  720  teet  uostream  o* 

West  Broad  Street  

•6 

^■esJey  Branch: 

At  Stale  Route  363 

•6 

Approj.mate'y    i  /^eo  (eet  upstream 

CI  Suie  RotJte  363      

•6 

Maps  available  for  insoection  j-  'Me 

Mu-:icipa    &.Wiriq.    1 1  78b    B<3CKJofd 

*/«>nue,  Pr'Tcess  Anoe.  Mar.land 

MICHIGAN 

Baldwin  (towT«tHp),  Iosco  County 

(FEMA  docxet  No.  7073) 

Lake  Hc/ay.  "'"dwdi  &.■ 

Along  Tjv.-as  3dy  3riOf9i,",e,  arourxJ 

Tawas  Poir'  and  ncrtfi  aicng  LaKe 

Huron  s-"xxeiine.  to  aooroximately 

4.800  lee'  nua  east  o<  iniersectioo 

of    BaKTwn     Resort     Road    and 

Tavvas  Beach  Road  _. 

•584 

Lake  Huron: 

Shoreline  along  Lake  Huron  from  ap- 

proximately 0  9  rr;te  northeast  of 

intersectioo  of  ScxiO  Road  and  For- 

est Street,  to  apcroximateiy  1.900 

teet   sour-wyes'   of   ntcwction  of 

Scon  Roao  and  Forest  &-eet 

•589 

ShorcHine  '  .500  leet  east  oi  «e^sec- 

tioo  of  Baldwin  Reso^  Rojd  and 

U  S  Route  23  

•587 

Snoreine  at  Point  au  SaWe  

•584 

Shoreline    along    Lake    Hurtvi    from 

Tawas  Foi-^t  StcVe  Ph^v  to  a  po<nt 

approx;rr.ateiy  2-2  T-j'.es  northeast 

along  sroreiine    

•584 

Shallow  Floodi'ig  from  Laxe  ^^uron 

Approximately    l.5C«    tec    east    of 

intersection     of     Baldwin     Resort 

Road  aixl  u  S  Ro'jte  23  

«1 

Approxrmatefy   3.800   leet  northeast 

of  intersection  of  o  S    Route  23 

and     Bifchasst     Dnve.     app'oxi- 

mateiy  190  leet  nortfiwest  of  Lake 

Huron  sfxxenre    

«2 

7,3*35  Rr^r 

At  confiueoce  wnh  Tawas  Lake  

•588 

A!  downstream  corporate  limits 

•588 

Source  o(  flooctng  locatiori 


Tawas  ta^te: 

Entire  sfxireline 

Maps    available    for    Inspection    et 

Township     Hall.     1119     Monument 
Boad.  Tawas  City,  Michigsn. 


Tawas  City  (city),  kssco  County 
(FEMA  docket  ho.  7073) 

Tawas  Bay: 

From  Town  Line  Road  to  a  potnt  ap- 
proximately 3.200  feel  north  akxig 
Tawas  Bay  shoreline  

Shorefine  200  (eet  south  of  intersec- 
txm  of  Hale  Street  and  Lake  Street 

Stxjrehne  650  teei  north  of  intersec- 
tion of  Hate  Street  and  Lake  Street 
to  the  irrtersection  of  Fourth  Ave- 
nue and  Lake  Street  

Shoreline  tDetween  ntersectK>n  of 
Wtieeier  Street  and  Lake  Street 
and    corporate    Umits    with    East 

Tawas  _ 

ShaHow    flooding    from    Tawas    Bay 

(lake  Huron): 

Area  ator^  Tawas  Bay  shorekrie 
from  intersection  of  Fourth  Avenue 
and  Lake  Street  to  a  point  approxl- 
mately  1 ,000  leet  southwest 

Maps  avaitabls  tor  Inspection  at  the 

Oty  Manager's  (Dttce,  City  Half.  815 
Lake  Street,  Tawas  C«y.  Mich^n. 


NEW  YORK 


Dexter  (village),  Jeffaraon  County 
(FEMA  docket  Na  7071) 
8/ac*  River. 
Approximatety  0.6  fnrte  downstream 

of  State  Route  180 

Approximaieiy  0.4  mde  upstream  01 

Dexter  Hydroeiectnc  Dams 

Maps  available  for  inspection  at  the 
Dexter  Village  Olfice.  Lock  Street. 
Dexter,  h4ew  York. 


New  York  (ctty),  Bronx,  Queens, 
Kings,  New  York,  and  Rictwnood 
Countes  {FEMA  docket  No  7073) 

S*eef  Srooit 

At  oorrfluence  of  Coton  Tnbutary 

Approximately     1,000     feet     dowrv 

stream  of  Deimar  Avenue 

Eltingvine  Tnbutary: 

At  confluence  with  S¥»eel  Brook  

From  center  of  structu'^  approxi- 
rr^iely  180  teet  upstream  of  Wil- 
son Avenue „ 

Arbutus  Creen: 

At  confluerx^  with  Artxitus  (.ake 

Approxin^tely  780  fee*  upstream  ot 

Amtioy  Road  _ _ 

Jansen  Tributary: 

At  corTfluerx»  with  Artxitus  Creek 

Approximately   1.340  feet  upstream 

cA  confluefx»  with  Artxjtus  Creek  .. 

Dense  Tntxrtary: 

At  confluence  with  Arbutus  Creek  ...„ 

Approximately   1,400  feet  upstream 

olJansen  Stree*  _ 

Lemon  Creek: 
Approximately  100  feet  downstream 

of  Amtxiy  Road 

Approximately  350  leet  upstream  of 

Rossvrtle  Avenue  ._ 

Sandy  Brook: 


•  Depth  in 
teet  above 

grouna 

•  Elevation 

in  feet 
(NGVD) 


•250 

*Oftfi 


•14 
•95 
•39 

•52 
•10 
•56 
•25 
•37 
•15 
•51 

•13 
•102 


•588 


•586 


•587 


•587 


•587 


#1 


Source  of  flooding  kxation 

«  Depth  in 

leet  above 

ground. 

■  Elevation 

in  (eet 

(NGVD) 

Approximately  360  feet  upstream  of 
Richmond  PeirVway  

•42 

Approximately   1,100  (eet  upstream 

o(  Bioomingdale  Road  

Maps  available  tor  inspection  at  ttie 

New  York  Conmission — DPfvirtment 
of  Environmental  Protecfion.  59-1/ 
Junction  Boulevard,   Elmhurst.   Now 
York,  and  the  City  Ptanning  t^tfice. 
Waterliont  Diviston.  22  Reed  Street. 
New  York.  New  Yo^;. 

-85 

PEN.SSrLVANiA 

Texas  (township),  Wayne  County 
(FtMA  docket  Na  7073) 

Lackawaxen  River 
Approximately     1,000     feet     dov^n- 

stream  of  Park  Street  Bndge  

Approximatety  1.1   mile  upstream  of 

Bear   Swamp    Road   Bridge   (ip- 

st.-eam  corporate  limit) 

•925 
*1  079 

Maps  available  tor  inspection  at  ttie 

Texas     Towns.-tp     Building.     Bear 
Swamp    Road,     Honesrtnte,    Penn- 
sytvania. 

SOUTH  CAROLINA 

Honry  County  (unincorporated  areas) 
(FEMA  docket  No  7073) 

Waccarr^aw  Rrver- 
Approximately  0,6  mile  downstream 
of  US.  Route  501  

•to 

Approximately  2.2  miles  upstream  of 
the  confluence  ol  Staniey  C-oek  ... 

Maps  available  for  Inspection  ai  tne 

Horry  &:„"-/  Baiklig  inspection  De- 
partment,   aoi    Mam   Street.   Room 
121,   Burrot<ghs   Complex.  Corrway, 
South  Carolina. 

•17 

TENNESSEE 

Murf-eesbcro  Iciryj.  Rutherford 
County  (FtMA  rk-irket  No.  7058) 

Sear  Branch: 
At  DeJa-nett  Lane  (previously  Oak- 
land School  Road) 

"580 

A;  Wen.oi  Poarl 

•609 

Maps  availat>l«  for  inspection  at  ttie 
City    Hail,    111    West    Vine    StreeL 
Murlreestxiro,  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  Marrh  8.  1994. 
Robert  H.  VoUand. 

A  cling  Dep  u  ty  Associate  Director.  Mitigation 

Directorate. 

(FR  Doc  94-6079  Filed  3-15-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
CCMMiSSiON 

47  CFR  Part  73 

p^M  Docket  No.  R3-376] 

Radio  Broadoaot  S3rvice;  AM  Emission 
Lim'ts 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  notification  of 

compliance. 

SUMMARY:  Through  this  Public  Notice, 
the  Commission  reminds  AM  radio 
licensees  that  effective  June  30, 1994, 
the  Commission  will  no  longer  employ 
a  "presumptive  compliance"  policy 
whereby  stations  employing  the  NRSC 
audio  reemphasis  standard  are 
presumed  to  comply  with  the  NRSC-2 
emission  standard  adopted  in  the  First 
Report  and  Order  in  this  proceeding 
(cited  below).  This  document  serves  to 
remind  licensees  operating  pursuant  to 
the  "presumptive  compliance" 
provision  that  the  temporary  waiver 
period  is  coming  to  an  end  and  that  they 
must  therefore  resume  an  annual 
schedule  of  measuring  their  emitted 
spectra  before  June  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  McNally.  (202)  632-9660. 

SUPOi-EMENTARY  INFORMATION: 

Deadline  Nears  for  DLtcrmiiiing 
Compliance  With  AM  Emis.sion  Limits 

In  the  First  Report  and  Order  in  MM 
Docket  No.  88-376,  54  FR  19572  (May 
8, 1989),  the  Commission  adopted  a  new 
emission  standard  for  AM  broadcast 
stations  that  was  intended  to  reduce 
second  adjacent  channel  interference 
and  to  improve  reception  quality  in  the 
AM  service.  However,  the  Commission 
noted  concerns  about  the 
implementation  and  compliance  costs 
associated  with  the  new  standard.  While 
the  Commission  expressed  doubts  about 
such  costs,  it  nevertheless  adopted  a 
temporary  "presumptive  compliance" 
policy  by  which  stations  employing  the 
NRSC-1  audio  reemphasis  standard 
would  be  presumed  to  comply  with  the 
NRSC-2  emission  standard  unlil  June 
30, 1994.  (Because  the  two  standards 
were  developed  by  the  National  Radio 
Systems  Committee,  they  came  to  be 
known  as  NRSC-1  and  NRSC-2.) 

Licensees  of  AM  broadcast  stations 
operating  pursuant  to  the  "presumptive 
compliance"  provision  contained  in 
§  73.44(e)  of  the  Commission's  Rules  are 
reminded  that  they  must  resume  an 
annual  schedule  of  measuring  their 
emitted  spectra  before  June  30,  1994.  As 
result  of  the  §  73.44(e)  temporary  waiver 


period  coming  to  an  end,  each  station 
that  has  not  been  making  measurements 
must  do  so  by  June  30, 1994  to  comply 
with  §  73.1590(a)(6).  The  procedure  for 
measuring  emissions  is  explained  in 
§  73.44(a)  and  the  emission  limits  are 
contained  in  §  73.44(b).  No  e.xtension  of 
the  "presumptive  compliance"  policy  is 
contemplated. 

Federal  Communications  Commission. 

Wiliiam  F.  Caloa. 

Acting  Secretary. 

!FR  Doc.  94-6060  Filed  3-13-94;  8:45  am) 

BltUNS  COCE  671 2-01 -M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219  and  226 

Defense  Federal  Acquisition 
Regulation  Supplement;  Preference  for 
Local  and  Small  Business 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  w  ith  resf>ect  for 
public  comments. 

SUMMARY:  The  Department  of  Defense 
has  amended  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
ensure  that  businesses  located  in  the 
vicinity  of  a  miUtary  installation  that  is 
being  closed  or  realigned  have  the 
maximum  practicable  opportunity  to 
participate  in  acquisitions  that  support 
the  closure  or  realigrunent,  including 
acquisitions  for  environmental 
restoration  and  mitigation. 
DATES:  Effective  Date:  March  8,  1994. 

Comment  Date:  Comments  on  the 
interim  DFARS  rule  should  be 
submitted  in  writing  to  the  address 
shown  below  on  or  before  May  16, 1994 
to  be  considered  in  the  formulation  of 
a  final  nile.  Please  cite  DFARS  Case  93- 
D324  in  all  correspondence  related  to 
this  issue. 

ADDRES.SES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council,  Attn:  Mrs.  Alyce  Sullivan, 
OUSD  (A&T)DP(DAR),'IMD  3D139,  3062 
Defense  Pentagon.  Washington,  DC 
20301-3062.  Telefax  number  (703)  697- 
9845. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Alyce  Sullivan.  (703)  697-7266. 

SUPPl-EMENTAf^Y  INFORMATION: 

A.  Background 

Section  2912  of  the  Fiscal  Year  1994 
Defense  Authorization  Act,  Public  Law 
103-160.  requires  that  qualified 
businesses  located  in  the  vicinity  of  a 
military  installation,  that  is  being  closed 
or  realigned  under  a  base  closure  law, 
and  small  and  small  disadvantaged 


businesses  (SDBs)  be  provided  a 
preference,  to  the  greatest  extent 
practicable,  in  contracts  that  support  the 
closure  or  realignment.  This  includes 
contracts  awarded  to  carry  out  activities 
for  the  environmental  restoration  and 
mitigation  at  military  installations  to  be 
closed  or  realigned. 

The  Director,  Defense  Procurement, 
issued  Departmental  Letter  94-004, 
March  8, 1994,  to  implement  section 
2912. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  because  the 
rule  revises  the  current  set  aside  order 
of  precedence  for  the  Department  of 
Defen.se  to  ensure  that  businesses 
located  in  the  vicinity  of  a  military 
installation  that  is  being  closed  or 
realigned  have  maximum  practicable 
opportunity  to  participate  in 
acquisitions  that  support  the  closure  or 
realignment.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  for  the 
Small  Business  Administration. 
Comments  from  small  entities 
concerned  the  affected  DFARS  subparts 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  DFARS 
Case  94-610  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  in  this 
rulemaking  notice  do  not  contain  and/ 
or  affect  information  collection 
requirements  which  require  llie 
approval  of  0MB  under  44  U.S.C.  3501 
et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportunity  to  comment.  This 
action  is  necessary  because  section  2912 
became  effective  upon  enactment  of  the 
Fiscal  Year  1994  Defense  Authorization 
Act  (Pub.  L.  103-160),  on  November  30, 
1993.  However,  pursuant  to  Public  Law 
98-577  and  Federal  Acquisition 
Regulation  1.501,  public  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  formulating  the 
final  rule. 
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List  of  Subjects  in  48  CFR  Parts  219  and 
226 

Govommenf  procurement. 
Gaudia  L.  N'augle, 

Deputy-  Director.  Defense  Acquisition 
Regulations  Council. 

1.  The  authority  for  48  CFR  parts  219 
and  226  continues  to  read  as  follows: 

.Authority:  -Jl  U.S.C.  421  and  48  CFR  part 

1 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Settion  219.504(b)  introductory 
text  is  revised  to  read  as  follows: 

219,504    Set-aside  order  of  precedence. 

(b)  The  order  of  precedence  for  DoD 
is  (except  see  219.803(c)  and  226.71)— 


PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

3.  A  new  subpart  226.71  is  added  to 

fid  as  follows: 

Subpart  226.71 — Preference  (or  Local  and 

Small  Businesses 

Sec. 

226.7100  Scope  of  subpart. 

226.7101  Definition. 
226  7102  Policy. 
226.7103  Procedure. 

226.7100  Scope  of  subpart 

This  subpart  implements  section  1912 
of  the  fiscal  year  1994  Defense 
Authorization  Act,  Public  Law  103-160. 

226.7101  Definition. 

Vianity,  as  used  in  this  subpart, 
means  the  county  or  counties  in  which 
the  milifary  installation  to  be  closed  or 
realigned  is  located  and  all  adjacent 
counties. 

226.7102  Policy. 

Businesses  located  in  the  vicinity  of  a 
military  installation  that  is  being  closed 
or  realigned  under  a  base  closure  law, 
including  10  U.S.C.  2687.  and  sm.all  and 
small  disadvantaged  businesses  shall  be 
provided  maximum  practicable 
opportunity  to  participate  in 
acquisitions  that  support  the  closure  or 
realignment,  including  acquisitions  for 
environmental  restoration  and 
mitigation. 

226.7103  Procedure. 

In  .aiai>.!ng  set-aside  decisions  under 
subpart  219.5  and  FAR  Subpart  19  5  for 
acquisitions  in  support  of  a  base  closure 
or  realignment,  the  contracting  officer 
shall— 

(a)  Determine  whether  there  is  a 
reasonable  expectation  that  offers  will 


be  received  from  responsible  business 
concerns  located  in  the  vicinity  of  the 
military  installation  that  is  being  closed 
or  realigned. 

(b)  If  offers  can  not  be  expected  from 
business  concerns  in  the  vicinity, 
proceed  with  section  8(a)  or  set-aside 
consideration  as  otherwise  indicated  in 
part  219  and  FAR  part  19. 

(c)  If  offers  can  be  expected  from 
business  concerns  in  the  vicinity — 

(1)  Set  aside  the  acquisition  for  small 
disadvantaged  business  only  if  one  of 
the  expected  offers  is  from  a  small 
disadvantaged  business  located  in  the 
vicinity. 

(2)  Set  aside  the  acquisition  for  small 
business  only  if  one  of  the  expected 
offers  is  from  a  small  located  in  the 
vicinity. 

iFR  Doc.  94-5818  Filed  3-15-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801,  1804,  1808,  1809, 
1810.  1814,  1815,  1816, 1817,  1824, 
1825,  1831,  1832,  1335,  1837,  1842, 
1845,  1846,  1847,  1552,  and  1870 

[NASA  FAR  Supplement  Directive  89-14] 

RIN  270O-AB35 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement;  and  Reviewing  the 
Reasonableness  of  Contractor  and 
Subcontractor  Compensation 

AGENCY:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
miscellaneous  changes  dealing  with 
NASA  internal  or  administrative 
matters,  such  as  removal  of  NASA 
internal  reporting  requirements.  This 
rule  also  sets  forth  the  policies  for 
reviewing  the  reasonableness  of 
contractor  and  subcontractor 
compensation  for  service  contracts,  as 
well  as  the  solicitation  provision  for 
obtaining  such  information.  It  also  sets 
forth  the  requirement  for  the 
prenegotiation  position  memorandum  to 
discuss  excessive  wages,  if  any  are 
found. 

EFFECTIVE  DATE:  This  regulation  will  be 
effective  March  31,  1994,  except  that  the 
amendments  to  sections  1801.602-3, 
1814.406-3,  1814.406-4,  and  1816.603- 
3  are  effective  March  16,  1994. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  K.  Beck,  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  telephone 
number  (202)  783-3238.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Removal  of  Requirement  To  Report 
Ratification  Actions  to  Headquarters 

As  a  result  of  a  NASA  Procurement 
Officers  Conference  in  November  1993, 
this  final  rule  removes  the  requirement 
in  section  1801.602-3(b)(2)  that  NASA 
officials  provide  to  NASA  Headquarters 
a  copy  of  each  ratification  of  an 
unauthorized  commitment  along  with 
documentation  supporting  the 
ratification.  Ratifications  at  NASA  have 
bf?en  reduced  from  89  ratifications 
totalling  $1.5  million  in  FY  90  to  27 
ratifications  totalling  5114,000  in  FY  93. 
On  September  30,  1993,  additional 
procedures  to  control  ratifications  were 
required  in  48  CFR  1801.602-3fb){l)  (53 
FR  51136  and  51137).  Consequently,  the 
reporting  r^;quirement  in  paragraph 
(b)(2)  is  no  longer  needed  and  will  be 
eliminated. 

Removal  of  Requirement  To  Report 
Certain  Mistakes  in  Bids  to  NASA 
Headquarters 

Sections  1814.406-3  and  1814.406-4 
are  revised  to  eliminate  the  requirement 
to  forward  to  NASA  Headquarters 
copies  of  determinations  made  under 
(FAR)  43  CFR  14.406-3(c)  and  14.406- 
4(d).  respectively. 

Removal  of  Requirement  To  Report 
Certain  letter  Contracts  to  N.\SA 
Headquarters 

Section  1816.603-3(a)  requires  that 
letter  contracts  below  the  Master  Buy 
Plan  Uireshold  (generally  S25  million) 
be  approved  by  the  NASA  Procurement 
Officer  at  each  installation  and  that  a 
copy  of  the  approval  and  other 
information  be  provided  to  N.^SA 
Headquarters.  This  policy  was 
established  years  ago  to  eliminate 
contractual  problems  and  to  reduce  the 
large  number  of  letter  contracts 
prepared  by  NASA  Centers.  Based  on 
data  from  our  letter  contracts  status 
reports,  the  Centers  are  now  writing 
very  few  letter  contracts  and  the 
contractual  problems  have  been 
eradicated. 
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With  removal  of  paragraphs  (a)  (2) 
and  (3),  NASA  installations  will  no 
longer  need  to  report  this  information  to 
NASA  Headquarters  for  letter  contracts 
under  $25  million  ($10  million  in  the 
case  of  some  sm.aller  installations). 

Removal  of  Ref^uirpment  for  Contract 
Funding  Report 

Section  18-32.702-70(d)  requires 
procurement  officers  to  report  by 
October  31  to  the  NASA  Headquarters 
Financial  Management  Division  (Code 
BFC)  on  the  incremental  funding 
waivers  approved  during  the  prior  fi.scal 
year.  This  final  rale  eliminates  this 
internal  NASA  reporting  requirement  at 
the  request  of  the  NASA  Center 
Procurement  Officers  in  order  to 
streamline  operations.  Procurement 
Officers  will  still  maintain  records  of 
the  waivers  that  they  approve  for 
incremental  funding. 

Addition  of  Coverage  to  NASA  FAR 
Supplement  nn  the  Review  of 
Contractor  and  Subcontractor 
Compensation  for  Reasonableness 

On  September  8.  1993.  a  proposed 
rule  to  amend  the  NFS  to  add  policies 
for  reviewing  the  reasonableness  of 
contractor  and  subcontractor 
compensation  was  published  in  the 
Federal  Register  (58  FR  47244)  for 
comment.  All  comments  were  reviewed. 
No  changes  have  been  made  with  the 
exception  of  deleting  the  word 
"support"  in  each  case  where  it  was 
used  with  "service  contract,"  "service 
subcontracts,"  "service  subcontractors," 
or  "services."  The  Office  of 
Managem.ent  and  Budget  has  approved 
this  information  collection  (OMB 
Number  270CM3077)  through  November 
30,  1996,  under  the  Paperwork 
Reduction  Act. 

Miscellaneous  Changes 

This  rule  revises  the  list  of  contacts  in 
section  1801.370.  Subpart  4.6  is 
amended  in  order  to  revise  the 
instructions  to  NASA  contracting 
officers  for  completing  NASA  Form  507, 
Individual  Procurement  Action  Report. 
A  typographical  correction  is  made  in 
section  1817.504.  Section  1832.402-1  is 
revised  to  correct  the  name  of  the  SBIR 
prot;ram.  Section  1832.705-2  is 
removed  and  1832.705-270  is  amended 
to  require  the  contracting  officer  to 
place  the  Contract  Funding  clause  in 
Section  B  of  solicitations  and  contracts 
without  modifying  the  FAR  clause  on 
Limitation  of  Funds.  The  following 
sections  are  amended  in  order  to  revise 
references  to  NA.SA  Management 
Instructions  and  NASA  Handbooks: 
1804.402;  1804.404-70;  1808.802; 
180e  1100;  1809.200;  1810.002; 


1814.406-3;  1815.406-5;  1815.570; 
1824.102;  1824.202;  1825.604;  1835.003; 
1837.200;  1842.173;  1842.202-72; 
1845.302-70;  1846.270;  1847.200-70; 
1870.103,  Appendix  I,  paragraphs  101.4. 
and  302.2.;  and  1870.303,  Appendix  I, 
paragraphs  404.2.1.,  602.2..  603.5.b.,  and 
603.5.C.  Paragraph  (c)  of  the  contract 
clause  at  1852.237-71,  Pension 
Ponability,  is  amended  to  add,  in  place 
of  the  asterisk,  a  note  that  was 
inadvertently  omitted.  The  note 
explains  to  NASA  contracting  officers 
the  information  that  contracting  officers 
may  insert  in  paragraph  (c). 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Fle.vibility 
Act(5U.S.C.  601e(seq.). 

List  of  Subj'nrfs  in  43  CFR  P^rts  1801. 
1304,  inoS. 1009,  1810.  1814.  1815, 
1S16, 1617. 1824.  18-5,  1831,  1832. 
1835,  1837,  1842,  1845.  184G,  1847, 
1852, and  1870 

Government  procurement. 

Tom  Luedtke. 

Depu  ty  Associaie  Administrator  for 
Procurement. 

Accordingly.  48  CFR  parts  1801.  1804, 
1808, 1809. 1810,  1814,  1815.  1816. 
1817. 1824.  1825.  1831,  1832.  1835. 
1837. 1842, 1845. 1846,  1847.  1852, and 
1870  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1801. 1804.  1808,  1809.  1810. 
1814. 1815. 1816. 1317.  1824. 1825. 
1831,  1832,  1835,  1637,  1842,  1845, 
1846, 1847,  1852.  and  1870  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— PURPOSE,  AUTHORITY. 
ISSUANCE 

2.  Section  1801.105  is  amended  in 
paragraph  (a)  by  adding  the  following 
entry  in  numerical  order  in  the  table  as 
follows: 

1801.105    OM3  approval  under  ttie 
Paperwork  Redjctlon  Act. 

(a)-    *    • 


NASA  FAR  suppte- 
merit  segment 


CMB  control  No. 


1801.370    Points  of  contact 

•         *         •         *         « 

(a)«   *   * 

(D*   *   ' 

(i)  FAR  Council — Eichenlaub 

(ii)  FAR  and  NFS  Substantive  areas — 


18-31 


2700-0077 


Area 


3.  Section  1801.370  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(l)(ii). 
(a)(l){iii).  (a)(2)(i).  (a)(2)(iv).  (a)(5).  and 
(b)  to  read  as  follows: 


Part  1: 

1.602-3 

Balance  of  1.6  .... 

1.7 

All  ottier  si^jparts 

Part  2  

Part  3  

Part  4: 

4.1  

4.2 

4.4 

4.6 

4.7 

4.8 _ 

4.9 

4.70 

4.71  

4.72 

4.73 

Part  5  

Part  6: 

6.5 

All  ottier  suL^iarts 

Part  7  

Part  8: 

8.3 

All  ottier  subparts 
Part  9: 

95 

All  ottier  sutjparts 

Part  10  

Part  11  

Part  12: 

12.1  

12.2 

12.3 

12.5 

Part  13  

Part  14  

Part  15: 

15.1  

15.4 

15.5 

15.6 

15.7 

15.8 

15.9 

15.10 

Part  16  

Part  17  

Part  19  

Part  20  

Part  22  

Part  23  

Part  24  

Part  25: 

25.6 

All  ottier  sutjparts 

Part  27  

Part  28  

Part  29  

Part  30  

Part  31   

Part  32  

Part  33  _ 

Part  34  


Analyst(s) 


Wtielan. 

Pesnell. 

Pesnell. 

Eichenlaub 

Beck. 

Muzio. 

Deback. 

Beck. 

Cbilds. 

KingBeck. 

Beck. 

ChMs. 

Beck. 

Whelan 

Beck. 

Deback.  ' 

Pesnell 

Muzio. 

LaBeau/Pesnell. 

Pesnell. 

G'NeiM. 

Whelan. 
CthWs. 

Muzio. 
Whelan. 
SuOduth. 
Sudduttt 

Sudduth. 

Whelan. 

Mjzio. 

Whelan. 

O'Neill. 

O'NeiX 

Whelan. 

Wtielan. 

Sudduth. 

OTooie. 

Childs. 

Walker/ Eichenlaub. 

Watker'EicU-.nlaub. 

Brundage. 

Wtielan. 

Sudduth. 

O'Neni. 

Muzio. 

Childs-'Harding. 

Sudduth. 

Whelan. 

Sudduth. 

Childs. 

Childs. 

Childs. 

ChiWs. 

Guenttier/Etchenlajt). 

LeCren/Etchenlaub. 

Childs. 

Brundage 

Whelan. 
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Area 

Analyst(s) 

Part  35 

O'Nieill 

Pa^  35  

Pesnell'Stamper. 
Pesnell;  Harding. 
O'Toole 

Part  37  

Pan  39  

Pan  42: 

427 

42.8 

Balinskaa  E  ichenlaub. 
Baiinskas/Eicheniaub 

42.10 

42.12  .      . 

Guenther/E  ichenlaub. 
KingChilds. 
PenoietoaChilds. 
Pendletoa'Pesnell 

All  ot^er  subparts 
Pan  43  

Part  44  

Jesnow/Childs 

Fart  45  

Wfieiarv  Pendleton/ 

Fan  46  

Part  47  

Wilchek. 
Childs'Jeshow. 
Child&'Brunner 

Pan  48  

WMson'\Vhelan 

Pan  49  

Wne'an 

Part  50    

MjZiO 

Part  51   

Childs. 

Part  52  

Fan  53  

Childs/AII  analysts  m 

assigned  areas 
Beck. 

Pan  70: 
70.1  

Detjack 

70.2 

Deback 

70.3 

70.4  

OToo'e. 

SuddLitti 

(iii)  Publication  matters — Beck 

•  •         *         *         • 

(2)  Grants  ar.d  cooph'.'^ative  agreements 
(i)  All  areas,  including  Federal 
Den-.onstration  Project — Deback 

•  *        •        •        • 

(iv)  Intellectual  Property — Manni.x 

•  •        *        •        • 

(5)  Guidelines  for  Acquisition  of 
Investigations  (NhB  8030.6}— Deback 

•  •  *  •  • 

(b)  Consolidated  Contact  List. 


Name  (code) 

(202) 

Balinskas.  James  A.  (HC)  

358-0445 

Beck.  David  K  (HP)  

358-0482 

Brundage.  Paul  D.  (HP)  

358-0481 

Brjnner,  Peter  E.  (JIB)  

358-2289 

Childs,  William  T.  (HP)  

358-0454 

Dcbar>.  Thomas  L.  (HP)  

358-0431 

F;chenlauD.  Cart  E.  (HP)  

358-0483 

Guentrer,  Anne  C.  (HC)  

358-0003 

Harding,  Allan  D.  (JL) 

353-2274 

Jes'iOA,  J.  Ronakj  (HK)  

(703)  274- 
4127 

"ing.  Bri,ce  C.  (HM)  

358-0461 

LaBeau  Mchael  D  (HS)  

358-0433 

LeCren,  Joseph  F.  (HC)  

353-0444 

Mannix.  John  G.  (GP)  

358-2424 

^<u2lO.  D-avid  L.  (HP) 

358-0432 

O'Br.ant.  Cynthia  B.  (HP)  

358-2105 

0  Neili,  Detx>rah  A.  (HP) 

358-0440 

OTooie.  Thomas  J.  (HP)  

358-0478 

Fendi^ton,  Lar^  G.  (HK)  

358-0487 

Pesieil,  James  A.  (HP) 

358-0484 

"Dsen.  Eugene  D  (K)  

358-2088 

Smrth.  Phiiiip  T   (BFC) 

358-1026 

5 'amc^f,  W'.iiam  C.  (JXF)   

358-1133 

Suddutn.  Dav-d  S  (HP) 

358-0485 

Wilder.  Reginald  W.  (HC) 

358-0443 

Wnelan,  Thomas  J  (HP) 

353-0475 

Name  (code) 

(202) 

Wilchek,  BillieE.  (JLE)  

Wilson,  Roger  P.  (HK) 

353-2301 
353-0486 

1301.602-<3    [Amended] 

4.  Paragraph  (b)  of  section  1801.602- 
3  is  amended  by  removing  paragraph 
(b)(2).  removing  the  paragraph 
designation  "(I)"'  from  paragraph  (b)(1) 
following  "(b)  Limitations.",  and 
redesignating  paragraphs  (i)  through  (iv) 
as  paragraphs  (b)  (1)  through  (4). 

FART  1804— CONTRACT  REPORTING 

5.  Section  1804.402  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

1804.402     General. 

NASA  industrial  security  policies  and 
procedures  are  prescribed  in  NMI 
1600.2.  NASA  Security  Program.  *   *   * 

6.  Section  1804.404-70  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

1804.404-70    Contract  clause. 

*  *    "■   Include  in  the  solicitation  and 
contract  a  properly  executed  DD  Form 
254,  Contract  Security  Classincaticn,  in 
accordance  with  NMi  1600.2.  *  *  * 

7.  Section  1804.671-3  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

1804.671-3    Submission  due  date. 

The  FAGS  report  shall  have 
information  as  of  the  last  day  of  the 
month  and  shall  arrive  in  NAS.^ 
Headquarters  not  later  than  the  close  of 
business  on  the  fifth  work  day  following 
each  month  being  reported.  *   •   * 

8.  Section  1804.671-4  is  amended  by 
revising  the  seventh  sentence  of  the 
introductory  text  to  read  as  follows: 

1804.671-4    Preoaring  Individual 
Procurement  Action  Reports  (NASA  Forms 
507.  507A,  507B,  507G,  and  507M). 

*  *    *   item  numbers  2  through  7,  9. 
15a,  20a,  51  through  61,  and  66  are  for 
Acquisition  Management  Subsystem 
(AMS)  reporting  at  the  installation  level 
only.  •   *   * 


1804.671-4    [Amended) 

9.  Section  1804.671-4  is  amended  in 
paragraph  (k)  by  republishing  the 
paragraph  heading  and  revising  the  first 
sentence  to  read  as  follows; 
»        •        «        *        * 

(k)  Item  8 — Contractor  identification 
code  ICIC)  number  (7  positions).  This 
code  is  obtained  from  the  publication 
"NASA  Contractor  Identification 
Codes,"  managed  by  the  Headquarters 


Procurement  Systems  Division  (Code 
HM).  *    *   * 

*        •        *        *        • 

10.  Section  1804.671-4  is  amended  in 
paragraph  (n)  by  revising  the  entr>'  for 
Code  24  and  adding  the  following  entry 
in  numerical  order  to  the  table  to  read 
as  follows: 


(n) 


Code 


Installation 


24     Dryden  Flighi.  Research  Center. 


73    Space  Station  Program  Office. 


11.  Section  1804.671-4  is  amended  in 
paragraph  (i)  by  revising  the  last 
sentence  to  read  as  follow  s: 

***** 

(r)  *   *   *  These  procurements  must 
have  one  of  the  following  competitive 
PPC's:  AX,  AE.  AF,  BX,  BE,  BF,  FX,  FE, 
FF,  GF,  KX,  KE,  QX.  QF,  RS.  RE,  RF. 
UX,  UF.TX,  TE,  TF,  XX.  XE,  XD,  ZX, 
ZE.  or  ZD. 

*  •  *  *  « 

12.  Section  1K04. 671-4  is  amended  in 
paragraph  (s)  by  removing  "(other  than 
reporting  center's)"  in  both  places  (i.e.. 
for  Codes  25  and  26). 

13.  Section  1304.671-4  is  amended  in 
paragraph  (u)  by  revising  the  entry  for 
Code  08  and  by  adding  the  fallowing 
entry  in  numerical  order  to  the  table  to 
read  as  follows: 

*         *         •         «         • 

(u)  *   •   * 


Code 


Contractor 


08  Other  nonprofit  (Non-Minority)  A  ncrv 
minority  nonprofit  Institution  or  orga- 
nization that  is  a  corporation,  foun- 
dation, trust,  or  institution  not  cga- 
nized  for  profit  and  no  part  of  rts 
net  earnings  is  applied  to  the  profit 
of  any  private  shareholder  or  indi- 
vidual. 


18  Other  nonp:o'l  (Minority).  A  mirortty 
nonprofrt  institution  or  organization 
that  is  a  corporat.on,  fourda^on, 
trust,  or  institution  not  organized  <or 
profit,  and  no  part  of  its  net  earn- 
ings IS  app'ied  to  the  profit  of  any 
private  shareholder  cr  individual. 


14.  Section  1804.671-4  is  amended  by 
redesignating  paragraphs  (z)  through 
(ttt)  as  paragraph:;  (bb)  through  (vyv),  by 
redesignating  paragraphs  (v)  through  !_\ } 
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as  paragraphs  (w)  through  (z),  by  adding 
paragraphs  (v'j  and  (aa),  by  redesignating 
nevviy  designated  paragraph  {oo)(7)  as 
paragraph  focHfil.  by  adding  paragraph 
(oo)(7),  and  by  revi.sing  newly 
designated  paragraph  (w)  to  read  as 
follows: 
•  *         *         *         • 

(v)  Item  16a — Women-owned  business 
U  position).  Enter  "Y"  (yes)  or  "N"  (no) 
to  indicate  whether  the  business 
concern  is  a  women-owned  business.  A 
women-owned  business  is  one  that  is  at 
least  51  percent  owned  by  a  woman  or 


women  who  are  U.S.  citizens  and  who 
also  control  and  operatp  the  business. 
•         ♦         •         *         • 

(aa)  Item  20o — Contract/ grant 
proposal  number  (18  positions).  Enter 
the  contract  'grant  proposal  number  in 
this  field.  This  field  is  optional  and  not 
reported  to  Headquarters. 
***** 

(oo)  *    *    • 
***** 

(7)  Code  G — Designated  entities  set- 
aside.  Report  this  code  for  awards  set- 
aside  for  disadvantaged  business, 


women-owned  business,  HBCU's,  and 
other  minority  institutions.  (This  covers 
the  26  procurements  authorized  by  the 
D&F  signed  by  the  Administrator  on 
December  1,  1992.) 


(vv)  Item  41— Reserved  (1  position). 

***** 

15.  Table  1804-1  is  removed 
following  section  1804.676,  and  a  new 
table  is  added  at  the  end  of  subpart 
1804  fi  reading  as  follows: 

BILUNG  COCE  rslO-OI-P 
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TABLE  180A-1 

POST-CICA  PROCUREMENT  PLACEMENT  CODE  MATRIX 

SOUCTTATION  PSOCESS 
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(Reserved  for  Acxajunung  TransaclKjns— Do  Not  C  ;e  on  Proc-  Oooj^e^ts) 
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PART  1808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

16.  Section  1808.802  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

1808.802    Policy. 

•   *   *  Approval  of  printing  supplies 
or  services  in  contracts  shall  be  in 
accordance  with  NMI  1490.1,  NASA 
Printing.  Duplicating,  and  Copying 
Management  Program.  *   *   • 

17.  Section  1808.1100  is  revised  to 
read  as  follows: 

1808.1100    Scope  of  subpart. 

NASA  procedures  for  leasing  motor 
vehicles  from  GSA  or  commercial 
sources  are  contained  in  NMI  6000.5. 
Transportation  Management. 

PART  1809— CONTRACTOR 
QUALIFICATIONS 

18.  Section  1809.200  is  revised  to  read 
as  follows: 

1 809.200    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  that,  like  those  of  (FAR)  48 
CFR  part  9,  subpart  9.2,  are  to  be 
follov.ed  in  the  u«e  of  qualified 
products  lists  for  procurement  of 
microcircuits  as  authorized  bv  NMI 
5320.5.  Basic  Policy  for  NASA  Space 
Flight  Program  Electrical,  Electronic, 
and  Electromechanical  (EEE)  Parts,  and 
NMI  5320.6,  Implementation  of  NASA 
Standard  Electrical.  Electronic,  and 
Electromechanical  (EEE)  Parts  Program. 

PART  1810— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

19.  In  section  1810.002.  the  first 
sentence  is  revised  to  read  as  follows; 

1810.002    Policy. 

Implementation  of  the  Metric 
Conversion  Act  of  1975,  as  amended, 
and  (FAR)  48  CFR  10.002(c),  shall  be  in 
accordance  with  the  policy  section  of 
NMI  8010.2,  Use  of  the  Metric  System 
of  Measurements  in  NASA  Programs. 


PART  1814— SEALED  BIDDING 

20.  Paragraph  (a)  of  section  1814.406- 
3  is  revised  to  read  as  follows; 

1814.406-3    Ottier  mIstaKes  disclosed 
before  award. 

(a)  Under  the  authority  delegated  by 
the  Administrator  in  NMI  5101.8. 
Delegation  of  Authority  To  Take  Actions 
in  Procurement  and  Related  Matters,  the 
Associate  Administrator  for 
Procurement  is  authorized  to  permit  the 
correction  of  bids  under  [FAR]  48  CFR 


14.406-3  (a)  and  (b)  and  the  award  of  a 
contract  under  (FAR)  48  CFR  14.406- 
3(d)  (see  (FAR)  48  CFR  14.406-3(e)). 
The  Associate  Administrator  for 
Procurement  has  authorized 
procurement  officers  to  permit 
withdrawal  of  bids  when  the  conditions 
in  (F.^R)  48  CFR  14.405-3(c)  are  met. 


1814.406-4    [Amended] 

21.  Section  1814.406-4  is  amended  by 
removing  paragraph  (b)  and  by 
removing  the  paragraph  designation 
from  paragraph  (a). 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

22.  Paragraph  {b)(l)  of  section 
1815.406-5  is  revised  to  read  as  follows; 

1815  406-6    PartlV— Representations  and 
Instructions. 

•  •         •         «         • 

(b)*   *   * 

(1)  State  if  the  selected  contractor  will 
require  access  to  classified  information 
(see  NHB  1620.3.  NASA  Security 
Handbook). 

•  •        •        •        • 

23.  Section  1815.570  is  revised  to  read 
as  follows: 

1815.570    Foreign  proposals. 

Un.so!icited  proposals  from  foreign 
sources  are  subject  to  NMI  1362.1. 
Initiation  and  Ctevelopment  of 
International  Cooperation  in  Space  and 
Aeronautical  Programs. 

24.  In  section  1815.807-70.  paragraph 
(d)(1)  is  revised  to  read  as  follows: 

1815.807-70    Content  of  the  prenegotlaJon 
position  memorandum. 

•  »         *         •         • 

(d)  Cost  analysis.  (1)  Include  a 
parallel  tabulation,  by  element  of  cost 
and  profit/fee.  of  the  contractor's 
proposal,  the  Government's  negotiation 
objective,  and  the  Government's 
maximum  position,  if  applicable.  For 
each  element  of  cost,  compare  the 
contracior's  proposal  and  each 
Government  position,  explain  tne 
differences  and  how  the  Government 
position(s)  were  developed,  including 
the  estimating  assumptions  and 
projection  techniques  employed,  and 
how  the  positions  differ  in  approach. 
Include  a  discussion  of  excessive  wages 
found  (if  applicable)  and  their  planned 
rt^solution  (see  1831.205-670).  Explain 
how  historical  costs,  including  costs 
incurred  under  a  letter  contract  (if 
applicable),  were  used  in  developing  the 
negotiation  objective. 


PART  1816— TYPES  OF  CONTRACTS 
1816.603-3    [Amended] 

25.  Section  1816.603-3  is  amended  by 
removing  paragraphs  (a)  (2)  and  (3), 
removing  the  paragraph  designation 
from  paragraph  (a)(1)  (making  that 
paragraph  and  paragraph  (a) 
introductory  text  one  paragraph),  and 
redesignating  paragraphs  (a)(1)  (i) 
through  (xi)  as  paragraphs  (a)  (1) 
through  (11). 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

26.  In  sedion  1817.504,  the  second 
sentence  of  paragraph  (a)  is  revised  to 
read  as  follows: 

1817.504     Ordering  procedures. 

(a)  •   •   •  Before  offers  are  solicited 
from  commercial  sources,  the  field 
installation's  Director  or  a  designee  (see 
NMI  5101.24.Delegationof  Authority  to 
Take  Actions  in  Procurement.  Grants, 
Cooperative  Agreements,  and  Related 
Matters)  must  determine  whether  to 
obtain  the  supplies  or  services  from 
another  Government  agency.  *   •   * 


PART  1824— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

27.  Section  1824.102  is  revised  to  read 
as  follows: 

1824.102    General. 

For  NASA  rules  and  regulations 
implementing  the  Privacy  Act.  see  NMI 
1382.17.  Privacy  Act— NASA 
Regulations  (14  CFR  part  1212). 

28.  Paragraph  (a)  of  section  1824.202 
is  revised  to  read  as  follows: 

1824.202     Policy. 

(a)  NASA  implementation  of  the 
Freedom  of  Information  Act  is  found  in 
NMI  1382.2,  Availability  of  Agency 
Records  to  Members  of  the  Public  (14 
CFR  part  1206). 


PART  1825— FOREIGN  ACQUISITION 

29.  In  section  1825.604.  the  second 
sentence  of  paragraph  (e)  is  revised  to 
read  as  follows; 

1825.604    Exempted  supplies. 

*  •  •  *  • 

(e)  *   •   *  The  contracting  officer  shall 
con.sult  14  CFR  1214.15  (NMI  8610.18, 
Duty-Free  Entry  of  Space  Articles)  for 
procedures  for  obtaining  the  required 
Headquarters  certificates  for  the  duty- 
free entry  of  these  articles. 


12198      Federal  Register  /  Vol.  59,  No.  51  /  Wednesday.  March  16,  1994  /  Rules  and  Regulations 


PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

30.  Sections  18.T1. 205-670  and 
1831.205-671  are  added  to  read  as 
follows: 

1831 .205-670    Evaluatior  of  contractor  and 
subcontractor  compensation  ?or  service 
contracts. 

(a)  The  contracting  officer  shall 
evaluate  the  reasonableness  of 
compensation  for  service  contracts: 

(1)  Prior  to  the  award  of  a  cost 
reimbursement  or  non-competitive 
n.xed-price  type  contract  which  has  a 
total  potential  value  in  e.xcess  of 
5300  000,  and 

{2)  Perir-dically  after  award  for  cost 
reimbursement  contracts,  but  at  least 
every  three  years. 

(b)  The  contracting  officer  shall 
ensure  the  reasonableness  of 
compensation  is  evaluated  for  cost 
rtMmbursement  or  non-competitive 
fixed-price  type  Sv»r\'ice  subcontracts 
under  a  prime  contract  meeting  the 
criteria  in  paragraph  (a)(1)  of  this 
section  where: 

(1)  The  sulKjontract  has  a  total 
potential  value  in  excess  of  $500,000, 
and 

(2)  The  cumulative  value  of  all  of  a 
■subcontractor's  service  subcontracts 
under  the  prime  contract  is  in  excess  of 
10  percent  of  the  prime  contract's  total 
potential  value. 

(c)(1)  Offerors  shall  be  required  to 
submit  as  part  of  their  proposals  a 
compensation  plan  addressing  all 
proposed  labor  categories.  Offerors  also 
shall  demonstrate  in  v^Titing  that  their 
proposfxl  compensation  is  reasonable. 

(2)  Subcontractors  meeting  the  criteria 
in  paragraph  (b)  of  this  section  shall  be 
required  to  comply  with  paragraph 
(J(l). 

(d)  The  contracting  officer's  preaward 
evaluation  of  each  offeror's  and  their 
subcontractors'  compensation  should  be 
done  as  part  of,  or  in  addition  to  tXIAA 
ui:dits.  price  analyses,  or  any  other 
means  deemed  to  be  necessary. 

(e)  The  results  of  the  contracting 
officer's  evaluation,  including  any 
excessive  compen.sation  found  and  its 
planned  rtKsolutioa.  shall  be  addressed 
in  the  prenetjctiation  position 
memorandum,  wnth  the  final  resolution 
discu.s,sed  in  the  price  negotiation 
nH-morancium. 

(f)  Thf  contracting  officer  shall  ensure 
that  the  reasonableness  of  compensation 
for  cost  reimhursement  subcontracts 
meeting  the  criteria  in  paragraphs  (b)(1) 
and  (2)  of  this  se<  tion  is  periodically 
reviewed  after  award,  hut  at  least  every 
thrtre  vears. 

(g)  The  results  of  the  periodic 
evaluations  of  contractor  and 


subcontractor  compensation  after 
contract  award  shall  be  documented  in 
the  contract  file. 

1831.205-671     Solicitation  provision. 

The  contracting  officer  shall  insert  a 
provision  substantially  the  same  as  the 
provision  at  1852.231-71, 
Determination  of  Compensation,  in 
solicitations  for  services  which 
contemplate  the  award  of  a  cost 
reimbursement  or  non-com p)etitive 
fixed-price  type  service  contract  having 
a  total  potential  value  in  excess  of 
$500,000. 

PART  1832— CONTRACT  FINANCING 

31.  The  title  and  first  sentence  of 
section  1832.402-1  are  revised  to  read 
as  follows: 

1S32.402-1     Small  Business  Innovation 
Research  contracts 

Advance  payments  for  all  Small 
Business  Innovation  Research  (SBIR) 
Pha.se  I  contracts  have  been  authorized 
through  a  class  deviation.  •   •   * 

32.  Paragraph  (d)  of  section 
18.32.702-70  is  amended  by  revising 
the  third  and  four  sentences  to  read  as 
follows: 

1832.702-70    (Amende<J] 

*         *  •  *         * 

(d)  *   *   *  The  procurement  officer 
shall  maintain  a  record  of  all  such 
approvals  during  the  fiscal  year.  At  a 
minimum,  the  record  will  include: 
contract  number,  description  and  type; 
dollar  value;  amount  of  funds  initially 
available:  and  the  reason(s)  for  the 
waiver. 


1832.705-2    [Removed] 

33.  Section  1832.705-2  is  removed. 

34.  Section  1832.705-270  is  amended 
by  revising  the  first  sentence  of 
paragraph  (b)  as  follows: 

1 832.705-270    Additional  clauses  for 
limitation  of  cost  or  funds. 

(a)  •   •    • 

(b)  The  contracting  officer  shall  insert 
a  clause  substantially  as  stated  at 
1852.232-81,  Contract  Funding,  in 
Section  B  of  solicitations  and  contracts 
containing  the  clause  at  (FAR)  48  CFR 
52.232-22.  Limitation  of  Funds.  *   *   * 

PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

35.  In  section  1835.003,  paragraph  (c) 
is  revised  to  read  as  follows: 

1335.003    Policy. 

•         *         •         •         * 

(c)  See  NMI  5109.13,  Recoupment 
Policy  for  the  Sale,  Use,  Lease,  or  Other 


Transfer  of  NASA-Developed 
Technologies,  for  NAS.^  policy 

regarding  recoupment. 

PART  1837— SERVICE  CONTRACTING 

36.  Section  1837.200  is  revised  to  read 
as  follows: 

ia37.200    Scope  of  subpart 

This  subpart  implements  and 
supplements  (FAR)  48  CFR  part  37. 
subpart  37.2  and  NKll  5104.5, 
Guidelines  for  the  Use  and  Approval  of 
Advisory  and  Assistance  Services 
Obtained  by  Contract,  and  establishes 
procedures  to  be  followed  in  contracting 
for  advisory  and  assistance  ser\'ices. 

PART  1842— CONTRACT 
ADMINISTRAHON 

37.  In  section  1842.173,  the  scx:ond 
sentence  is  revised  to  read  as  follows: 

1842.173    Reimbursement  for  contract 
administration  serv'ces. 

*    *    *  Budgeting,  funding,  and 
payment  for  these  services  shall  be 
accomplished  in  accordance  with  NMI 
7410.1,  Management,  Funding,  and 
Payment  for  Contract  and  Grant 
Administration  and  Audit  Services 
Obtained  from  Other  Federal  Agencies. 

•       •       * 

38.  In  section  1842.202-72,  the  first 
sentence  is  revised  to  read  as  follows: 

1842.202-72    Delegations  to  security 
offices. 

NAS.^.'s  policies  and  procedures  on 
security  are  set  forth  in  NMI  1600.2. 
NASA  Security  Program.  •    *    • 

PART  1845— GOVERNMENT 
PROPERTY 

39.  Paragraph  (a)  of  section  1845.302- 
70  is  revised  to  read  as  follows: 

1845.302-70    Securing  approval  Of 
facilities  projects. 

(a)  Pu.^uant  to  NMI  7330.1, 
Delegation  of  Authority — Approval 
Authorities  for  Facility  Projects,  the 
contracting  officer  mu,st  approve 
facilities  projects  involving  leasing, 
construction,  expansion,  modification, 
rehabilitation,  repair,  or  replacement  of 
real  property. 


PART  1846— QUALITY  ASSURANCE 

40.  In  section  1846.270,  the  second 
sentence  of  paragraph  (a)  is. revised  to 
read  as  follows: 

1846.270    Contract  clauses  for  space  flight- 
related  operaUons. 

(a)  *   *    *  The  clause,  however,  shall 
not  be  used  in  procurements  for  flight 
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crew  members  or  payload  specialists 
when  these  individuals  are  covered  by 
other  NASA  Management  Instructions 
that  have  screening  requirements 
equivalent  to  those  in  NMI  8610.13, 
Mission  Critical  Space  Systems 
Personnel  Reliability  Program  (for 
example.  NMI  7100.16,  Payload 
Specialists  for  Space  Transportation 
Sy,stem  (STS)  Missions). 


PART  1047— TRANSPORTATiON 

41.  Section  1847.200-70  is  revised  to 
read  as  follows: 

13A7.20O-70    Charter  of  aircraft 

When  procuring  aircraft  by  charter, 
contracting  officers  shall  comply  with 
NHB  79C0.3.  Aircraft  Operations 
Management  Manual. 

PART  1852— SGLICITATiON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

42.  Section  1852.231-71  is  added  to 
read  as  follows: 

1552.231-71     Deter- i:iPtio'i  o! 
Cympensatlon  Reasor.^&ieness. 

As  prescribed  at  1831.205-671.  insert 
the  following  provision. 

Determination  of  Comper^ation 
Rc'a.sonablencss 

(March  1994) 

(a)  The  proposal  shall  include  a  total 
compensation  plan.  This  plan  shall  address 
all  proposed  labor  catpgnries.  including  those 
personnel  subject  to  union  agreements,  the 
Service  Contract  Act,  and  those  exempt  from 
both  of  the  above.  The  total  compensation 
plan  shall  include  the  salaries/wages,  fringe 
benefits  and  leave  programs  proposed  for 
each  of  these  categories  of  labor.  The  plan 
also  shall  include  a  discussion  of  the 
consistency  of  the  plan  among  the  categories 
of  labor  being  proposed.  Differences  between 
benefits  offered  professional  and  non- 
professional employees  shall  be  highlighted. 
The  requirement.'!  r  f  this  plan  may  be 
combined  with  that  required  by  the  clause  at 
(FAR)  48  CFK  52.222-46,  -Evaluation  of 
Compensation  for  Professional  Employees." 

(b)  The  offeror  shall  provide  written 
support  to  demonstrate  that  its  proposed 
compfmsation  is  reasonable. 

(c)  The  offeror  shall  include  the  rationale 
for  any  conformance  procedures  used  for 
those  Service  Contract  Act  employees 
proposed  that  do  not  fall  within  the  scope  of 
any  classification  listed  in  the  applicable 
wage  determination. 


(d)  The  offeror  shall  require  all  service 
subcontractors  (1)  with  proposed  cost 
reimbursement  or  non<omp)elitive  fixed- 
price  type  subcontracts  having  a  total 
potential  value  in  excess  of  5500,000  and  (2) 
the  cumulative  value  of  all  their  service 
subcontracts  under  the  proposed  prime 
contract  in  excess  of  10  percent  of  the  prime 
contract's  total  potential  value,  provide  as 
part  of  their  proposals  the  information 
identified  in  (a)  through  (c)  of  this  provision. 
(End  of  provision) 

1852.237-71     [Amended] 

43.  Paragraph  (c)  of  the  clause  in 
section  1852.237-71  is  amended  by 
removing  the  footnote  "*"  and  adding 

in  its  place  " [In  accordance 

with  1837.170(a)(2),  a  period  of  time 
(e.g.,  one  year)  may  be  inserted]"  and 
the  footnote  "*"  to  paragraph  (c)  is 
removed. 

PART  1870— NASA  SUPPLEMENTARY 
REGULATIONS 

44.  in  Appendix  I  to  section  1870.103, 
paragraph  101.4.  and  the  second 
sentence  of  paragraph  302.2.  are  revised 
to  read  as  follows: 

Appendix  I  to  1870.103:  Guidelines  for 
Acquisition  of  Investigations 

•  •        •        •        • 

Chapter  1 — The  Investigation  Acquisition 

System 

•  •         •         •         * 

101     Key  Features  of  the  System 

***** 

4.  When  the  need  is  determined  by  the 
Program  Associate  Administrator,  payload 
specialists  will  be  selected  in  accordance 
with  NMI  7100.16,  Payload  Specialists  for 
Space  Transportation  System  (STS)  Nfissions. 

•  *  •  *  • 

Chapter  3 — The  Announcement  of 
Opportunity 

•  •         *         •         • 

302    Responsibilities 

•  •         •         •         « 

2.  •   *   *  Attention  is  directed  to  NMI 
1362.1,  Initiation  and  Development  of 
International  Coopmration  in  Space  and 
Aeronautical  Programs. 
***** 

45.  In  Appendix  I  to  section  1870.303. 
the  first  sentence  of  paragraph  404.2.1. 
the  second  sentence  of  paragraph  602.2. 
paragraph  603. 5. b.  and  the  first  sentence 
of  paragraph  603. S.c.  are  revised  to  read 
as  follows: 


Appendix  I  to  1870.303 — NASA  Source 
Evaluation  Beard  Procedures 
(Handbook) 


Chapter  4 — SEB  Operating  Procedures  for 

Solicitation  and  Evaluation 
*         •         •         •         * 

404    Request  for  Proposals  (RFP's)-- Review 
and  Approval 


I.  When  the  procurement  involves  a  major 
system  under  NMI  7120.4.  Mauagement  of 
Major  System  Programs  and  Projects,  and 
NHB  7120.5,  Management  of  Major  System 
Programs  and  Projects  Handbook,  the  SEB 
will  ensure  that  the  RFP  is  prepared  in  terms 
of  mission  need  so  each  offeror  can  resfMDnd 
with  an  alternative  system  design  concept 
proposal  to  satisfy  the  mission  need  and  can 
profxjse  a  technical  approach,  design 
features,  and  alternatives  to  schedule,  cost, 
and  capability  goals  consistent  with  that 
concept.  •   *   * 
•         •         •         *         * 

Chapter  6 — Source  Selection 


602    Notice  and  Debriefing  for  Unsuccessful 
Offerors 


2.  *   *   *  This  debriefing  should  normally 
take  place  prior  to  contract  award  and  be 
conducted  in  accordance  with 
15.1003.  *   *   • 

***** 

603    Source  Selection  Statement 
***** 

5.  *   •   • 

b.  Accordingly,  unless  prior  appro%-al  is 
obtained  through  the  Headquarters 
Prtxnireraent  Operations  Division  (Code  HS) 
with  the  concurrence  of  the  Office  of  General 
Counsel,  Source  Selection  Statements  for  the 
selection  of  alternative  system  design 
concepts  subject  to  NMI  7120.4,  Management 
of  Major  System  Programs  and  Project.s,  and 
NHB  7120.5,  Management  of  Major  System 
Programs  and  Projects  Handbook,  are  not  to 
be  released  to  competing  offerors  or  the 
general  public,  if  requested,  prior  to  the 
release  of  the  Source  Selection  Statement  for 
full-scale  development. 

c.  A  similar  problem  may  occur  in  other 
procurements  where  competition  continues 
but  is  not  covered  under  NMI  7120  4  or  NHB 
7120.5.  •   •   • 
***** 
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This  section  of  :re  FEDERAL  REGISTER 
contains  notices  to  the  publ'C  of  the  proposed 

issuance  of  njies  and  regulations.  The 
poTDOse  of  tnese  notices  is  to  give  interested 
persons  2"i  opportunity  to  participate  in  the 
rule  making  pfior  to  ttie  adootion  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CPR  Part  1499 

Foreign  Donation  of  Agricultural 
Commodities 

AGENCY:  Commodity  Credit  Corporation, 
LSD.-\. 

ACTION:  F'roposed  rule;  extension  of 

comment  period. 

SUMMARY:  This  document  extends  the 
ci.mment  period  relating  to  a  proposed 
rule  that  would  establish  regulations 
governing  the  donation  of  agricultural 
commodities  by  Commodity  Credit 
Corporation  for  distribution  in  foreign 
countries  pursuant  to  Section  416(b)  of 
the  Agriculture  Act  of  1949,  or  the  Food 
for  Progress  Act  of  1985. 

DATES:  Consideration  will  be  given  to 
written  comments  submitted  on  or 
hpfore  April  15.  1994. 

ADDRESSES:  Comments  should  be 
s  ibmitted  to:  Director/PAD.  Foreign 
Agricultural  Service,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Ave.,  SW..  room  4079-S, 
Washington,  DC  20250-1000. 

Supplementary  information:  On 
F.'bru  irv  14,  l'>i4.  w^  published  in  the 
Federal  Register  (59  FR  6916)  a 
proposed  rule  to  establish  regulations 
governing  the  donation  of  agricultural 
commodities  by  the  Commodity  Credit 
Corporation  for  distribution  in  foreign 
countries  pursuant  to  section  416(b)  of 
the  Agricultural  Act  of  1949.  or  the 
Food  for  Progress  Act  of  1985. 

Comments  on  the  proposed  rule  were 
required  to  be  submitted  by  March  16, 
1994.  However,  in  response  to  requests 
received,  we  are  extending  this 
comment  period  to  April  15.  1994.  This 
extension  will  allow  interested  persons 
additional  time  in  which  to  prepare 
comments  on  the  proposed  rule. 


Signed  ih'.s  Manh  10.  1994,  in 
Washington,  DC. 
Philip  Mackie, 

Acting  General  Sales  Manager,  FAS,  and 
Acting  Vice  President.  Commodity  Credit 
Corporation. 
IFR  Doc.  94-6035  Filed  3-1&-94;  8:45  am] 
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Farmers  Home  Administration 

7  CFR  Parts  1942  and  1980 
RIN  0575-AB53 

Rural  Business  Enterprise  Grants  and 
Television  Demonstration  Grants; 
Technical  Assistance  and  Training 
Grants;  Nonprofit  National 
Corporations  Loan  and  Grant  Program 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  the  FmHA  policies  and 
procedures  governing  the 
administration  of  programs  which 
authorize  technical  assistance  as  an 
eligible  grant  purpose.  This  action  is 
necessary  to  implement  legislation  that 
prohibits  duphcation  of  technical 
assistance  grant  funding  provided  by  the 
Forest  Service  (FS).  The  intended  effect 
of  this  action  is  to  require  that  grant 
funds  may  not  be  used  to  pay  for 
technical  assistance  which  duplicates 
assistance  provided  under  an  action 
plan  fimded  by  the  FS  under  the 
National  Forest-Department  Rural 
Communities  Economic  Diversification 
Act  during  5  continuous  years  from  the 
date  of  grant  approval  by  the  FS. 
DATES:  Comments  must  be  submitted  on 
or  before  April  15,  1994. 
ADDRESSES:  Submit  wnritten  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  room 
6348,  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue  SVV., 
Washington.  DC  20250-0700  All 
written  comments  made  pursuant  to  this 
notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Barton.  Loan  Specialist, 
Community  Facilities  Division,  Rural 


Development  Administration,  U.S. 
Department  of  Agriculture,  room  6314, 
South  Agriculture  Building,  14th  Street 
and  Independence  A\enue  SVV., 
Washington,  DC  20250-0700,  telephone 
(202) 720-1504. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866,  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule:  (1)  Would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  (2)  would  not  adversely  affect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Environmental  Impact 

This  document  has  been  re\  iewed  in 
accordance  with  7  CFR  part  1940, 
Subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Enviroixmental 
Impact  Statement  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  Administrator  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  action  will  not  affect  a 
significant  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601). 
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Executive  Order  ^2  778 

Tne  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  ol  that  Order  I*rovisions  vkriihin 
th  is  part  which  are  inconsistent  with 
State  law  are  controlling.  All 
administrative  remedies  pursuant  to  7 
(.FR  part  1900.  Subpart  B,  mus;  be 
exhausted  prior  to  filing  suit. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vaTy  from  30  minutes  to  1.5  hours  per 
response,  with  an  average  of  1  hour  per 
response  including  time  for  reviewing 
instnictions.  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
revievang  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM,  room  404-W. 
Washington,  IDC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Farmers 
Home  Administratjon,  Washington,  DC 
20503. 

Background 

FmHA  proposes  this  action  to 
implement  section  2375(e)  of  Public 
Law  101-624.  which  requires  the 
Secretary  of  Agriculture  to  ensure  that 
no  substantially  similar  geographical  or 
defined  local  area  in  a  State  receives  a 
grant  for  technical  assistance  to  an 
economically  disadvantaged  commimity 
from  the  FS  and  a  grant  for  technical 
assistance  under  a  designated  rural 
development  program  as  defined  in 
section  365rD)(2)  of  the  Consolidated 
Farm  and  Rural  Development  Act, 
during  any  continuous  5-year  period. 

Programs  Affected 

The  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Numbers  10.424, 
Rural  Development  Grants;  10.434, 
Nonprofit  National  Corporations  I/)ans 
and  Grant  Program;  and  10.435, 
Technical  Assistance  and  Training 
Grants.  Tlie  10.424  and  10.434  programs 
are  subject  to  the  pronsions  of 
Executive  Order  12372  which  requires 
intergovernmental  cr-nsultation  with 
State  and  local  officials.  The  10.436 


program  is  exempt  from  the  provisions 
of  Executive  Order  12372.  FmHA 
conducts  intergovernmental 
consultation  in  the  manner  delineated 
in  FmHA  Instruction  1940-J. 

List  of  Subjects  in  7  CFR  Parts  1942  and 
1980 

Business  and  industry;  Community 
development;  Community  facilities; 
Economics  development.  Grant 
programs — housing  and  comm.uniiy 
development.  Grant  programs — 
nonprofit  corporations.  Industrial  park. 
Loan  programs — nonprofit  corporations. 
Rural  areas. 

Therefore,  chapter  X\TII,  title  7.  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  1989;  5  U.S.C.  301;  7 
CFR  2.23;  7  CFR  2.70. 

Subpart  G — Rural  Business  Enterprise 
Grants  and  Television  Demonstration 
Grants 

2.  Section  1942.307  is  amended  by 
adding  a  new  paragraph  (a)(6)  as 
follows: 

§  1942.3C7    Limitations  on  use  of  grant 
funds. 

(a)  •    *    • 

(6)  To  pay  for  technical  assistance  as 
defined  in  this  subpart  which  duplicates 
assistance  provided  to  implement  an 
action  plan  funded  by  the  Forest  Service 
(FS)  under  the  National  Forest- 
Dependent  Rural  Communities 
Economic  Diversification  Act  for  5 
continuous  years  from  the  date  of  grant 
approval  by  the  FS.  To  avoid  duplicate 
assistance,  the  grantee  shall  coordinate 
vvilh  FS  and  FmHA  to  ascertain  if  a 
grant  has  been  made  in  a  substantially 
similar  geographical  or  defined  local 
area  in  a  State  for  technical  assistance 
under  the  above  program.  The  grantee 
will  provide  documentations  to  FS  and 
FmHA  regarding  the  contact  with  each 
agency.  Under  its  program,  the  FS 
assists  rural  communities  dependent 
upon  national  forest  resources  by 
establishing  rural  forestry  end  economic 
diversification  action  teams  which 
prepare  action  plans.  Action  plans  are 
intended  to  provide  opportunities  to 
promote  economic  diversification  and 
enhance  local  economies  dependent 
upon  national  forest  resources. 


Subpart  J— Technical  Assistance  and 
Training  Grants 

3.  Section  1942.460  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§1942.460    Limitations. 

(g)  Pay  for  technical  assistance  as 
defined  in  this  subpart  which  duplicates 
assistance  provided  to  implement  an 
action  plan  funded  by  the  Forest  Service 
(FS)  under  the  National  Forest- 
Dependent  Rural  Communities 
Economic  Diversification  Act  for  5 
continuous  years  from  the  date  of  grant 
approval  by  the  FS.  To  avoid  duplicate 
assistance,  the  grantee  shall  coordinate 
with  the  FS  and  FmHA  to  ascertain  if  a 
grant  has  been  made  in  a  substantially 
similar  geographical  or  defined  local 
area  in  a  Sta»e  for  technical  assistance 
under  the  above  programs.  The  grantee 
will  provide  docimentation  to  FS  and 
FmHA  regarding  the  contact  with  each 
agency.  Under  its  program,  the  FS 
assists  rural  communities  dependent 
upon  national  forest  resources  by 
establishing  mial  forestry  and  economic 
diversification  action  teams  which 
prepare  action  plans.  Action  plans  are 
intended  to  provide  opportunities  to 
promote  economic  diversification  and 
enhance  local  economies  dependent 
upon  national  forest  resources. 

PART  1980— GENERAL 

4.  The  autlionty  citation  for  part  1980 
continues  to  read  as  follows: 

Authorifj-:  7  U.S  C.  1989,  42  U.S.C.  1480; 
5  U.S.C.  301;  7  CFR  2.23,  7  CFR  2.70. 

Subpart  G— Nonprofit  National 
Corporations  Lean  and  Grant  Program 

5.  Section  1980.613  is  amended  by 
redesignating  the  existing  paragraph  as 
paragraph  (a)  and  adding  subparagraph 
fo)  to  read  as  follows: 

§  1980.613    Technical  assistance. 

***** 

(b)  Grant  funds  for  teclmical 
assistance  which  duplicates  assistance 
provided  under  an  action  plan  funded 
by  the  Forest  Service  (FS)  under  the 
National  Forest-Dependent  Rural 
Economic  Diversification  Act  provided 
for  5  continuous  years  from  the  date  of 
grant  approval  by  the  FS.  To  avoid 
duplicate  assistance,  the  NNC  shall 
coordinate  with  the  FS  and  FmHA  to 
ascertain  if  a  grant  has  been  made  in  a 
substantially  similar  geographical  or 
defined  local  area  in  a  State  for 
technical  assistance  under  the  above 
program.  The  NNC  will  provide 
docum.entafion  to  FS  and  FmHA 
regarding  the  contact  with  each  agency. 
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Under  its  program,  the  FS  assists  rural 
communities  dependent  upon  national 
forest  resources  by  establishing  rural 
forestry  and  economic  diversification 
action  teams  which  prepare  action 
plans.  Action  plans  are  intended  to 
provide  opportunities  to  promote 
economic  diversification  and  enhance 
local  economies  dependent  upon 
national  forest  resources. 

Dated:  .March  1,  1994. 
Bob  I.  Nash, 

I  nder  Secretary;  Small  Community  and  Rural 
[tevelcpment. 
ITR  Doc.  94-6023  Filed  3-15-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-0832] 

Revisions  Regarding  Tie-in 
Prohibitions 

AuENCV:  Board  of  Governors  of  the 

Fr-deral  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  is  seeking  public 
comment  on  proposed  amendments  to 
Regulation  Y  that  would  permit  bank 
holding  companies  to  offer  discounts  on 
brokerage  commissions  if  the  customer 
obtains  a  traditional  bank  product  (a 
loan,  discount,  deposit,  or  trust  service) 
from  any  affiliate.  The  Board  recently 
approved  an  exemption  permitting 
discounts  on  brokerage  commissions  for 
First  Union  Corporation,  Charlotte, 
North  Carolina  (First  Union),  and  the 
proposed  rule  would  make  it  available 
to  bank  holding  companies  generally, 
thus  avoidmg  the  need  for  action  on 
individual  requests. 

The  proposal  also  seeks  comment  on 
whether  the  Board  should  adopt  an 
exception  to  the  antitying  prohibitions 
to  permit  a  bank  to  discount  a 
traditional  bank  product  if  the  customer 
obtains  another  traditional  bank  product 
from  an  affiliate  of  the  bank.  This 
exemption  e.xtends  to  affiliates  the 
statutory  exemption  that  permits  a  bank 
to  offer  discounts  on  packages  of 
traditional  bank  products.  The  Board 
has  received  several  requests  for 
exemptions  involving  individual 
t.'-aditional  bank  products  and  believes 
that  such  an  exemption  is  more 
appropriately  addressed  in  rulemaking. 
DATES:  Comments  must  be  submitted  on 
iir  before  April  14.  1994. 
ADDRESSES;  Comments,  which  should 
rnfer  10  Doe-ket  No.  R-0832,  may  be 
mailed  ro  the  Board  of  Governors  of  the 
Frtderai  Reserve  Svsfem.  20tb  .ind 


Constitution  Avenue,  N\V.,  Washington. 
DC  20551.  to  the  attention  of  Mr. 
William  W.  Wiles,  Secretary;  or 
delivered  to  room  B-2223,  Eccles 
Building,  between  8;45  a.m.  and  5:15 
p.m.  Comments  may  be  inspected  in 
room  MP-500  between  9:00  a.m.  and 
5:00  p.m.,  except  as  provided  in  §  261. 8 
of  the  Board's  Rules  Regarding 
Availabihty  of  Information,  12  CFR 
261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  deV.  Frierson,  Managing  Senior 
Counsel  (202/452-3711);  Laurie  S. 
Schaffer,  Senior  Attorney  (202/452- 
2246),  or  David  S.  Simon,  Attorney 
(202/452-3611),  Legal  Division;  or 
Anthony  Cymak,  Economist,  (202/452- 
2917),  Division  of  Research  and 
Statistics,  Board  of  Governors.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3344),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  A  C  Street,  NW., 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1971  et  seq.)  (Section  106) 
generally  prohibits  banks  from  tying  a 
product  or  service  to  another  offered  by 
the  bank  or  any  of  its  affiliates.  A 
prohibited  tie-in  occurs  if  a  bank:  (1) 
varies  the  consideration  for  credit  or 
other  service  on  the  condition  that  the 
customer  obtain  some  additional  service 
from  the  bank  or  any  of  its  affiliates;  or 
(2)  actually  requires  the  customer  to 
purchase  another  product  or  service 
from  the  bank  or  any  of  its  affiliates  as 
a  condition  for  providing  the  customer 
the  first  product  or  service.  In  1971.  the 
Board  applied  these  antitying 
prohibitions  to  bank  holding  companies 
and  their  nonbank  subsidiaries  as  if  they 
were  banks. 

The  statute  provides  an  exemption 
permitting  a  bank  to  tie  a  product  with 
a  traditional  bank  product'  offered  from 
that  bank,  but  not  from  any  of  its 
affiliates.  Thus,  Section  106  permits  a 
bank  to  discount  the  consideration  paid 
for  credit  if  a  customer  also  obtains  a 
traditional  banking  product  from  that 
bank  (but  not  an  affihate  of  that  bank). 

Section  106  provides  that  the  Board 
may,  by  regulation  or  order,  permit 
exceptions  from  the  antitying 
prohibition  where  the  Board  determines 
that  an  exception  will  not  be  contrary  to 
the  purposes  of  the  section. 


.•\nalysis  of  Proposed  Amendments 

Discounts  on  Brokerage  Senices.  The 
Board  recently  approved  an  exemption 
for  a  brokerage  subsidiary  of  a  First 
Union  bank  to  offer  discounts  on 
commissions  for  brokerage  services  to 
customers  who  maintain  a  minimum 
balance  in  accounts  at  any  First  Union 
bank. 2  The  Board  found  that  the  market 
for  retail  brokerage  services  is  national 
in  scope  and  highly  competitive 
therefore  making  it  unlikely  that  First 
Union — or  any  other  provider  of 
brokerage  senices — could  exercise 
sufficient  market  power  to  impair 
competition  in  the  market  for  traditional 
banking  services.  The  Board  also  noted 
that,  under  antitrust  precedent, 
concerns  over  these  types  of 
arrangements  were  substantially 
reduced  where  the  buyer  is  free  to  take 
either  product  by  itself  even  though  the 
seller  also  may  offer  the  two  items  as  a 
unit  at  a  single  price. 3  Under  these 
circumstances,  the  Board  concluded 
that  the  requested  exemption  was 
consistent  with  the  legislative  purpose 
of  the  statute  (to  prevent  banks  from 
using  their  economic  power  to  lessen 
competition  or  engage  in 
anticompetitive  practices)  and  the 
legislative  purpose  of  the  Board's 
exemptive  authority  (to  allow 
appropriate  traditional  banking 
practices  based  on  sound  economic 
analysis). 

The  Board  believes  that  this 
exemption  should  be  available  to  all 
bank  holding  companies,  and  the 
proposed  rule  implements  this 
exemption  by  permitting  a  bank  to  offer 
a  discount  on  brokerage  services  if  the 
customer  obtains  a  traditional  banking 
product  from  that  bank  or  any  affiliate. 
The  brokerage  services  and  traditional 
banking  products  offered  in  the 
arrangement,  however,  could  be 
separately  purchased  by  the  customer. 

Traditional  Bank  Products.  As  noted. 
Section  106  contains  an  exemption  that 
permits  a  bank  to  tie  a  product  to  a 
traditional  bank  product  so  long  as  both 
products  are  offered  by  the  bank  itself. 
The  statute  does  not  permit  a  bank  to  tie 
its  products  to  a  traditional  bank 
product  offered  by  an  affiliate  bank  or 
nonbank,  however.  The  Board  has 
received  several  requests  for  exemptions 
involving  proposed  discounts  on 
individual  traditional  bank  products 
offered  by  a  bank  and  its  affiliates.*  The 


'  These  products  are  defined  for  purposes  of  tie- 
in  prohibitions  as  "a  loan,  discount,  deposit,  or 
t.'-.st  service  "  12  U.SC.  1972(1)(A). 


'  First  Union  Corporation.  80  Federal  Reserve 
Bulletin  166  (1994)  ("First  Union  Order'). 

'  Northern  Pacific  R  Co.  v.  United  States,  356 
\'  S  1.6,  n.4  (1958). 

«  A  request  by  First  Union,  which  would  perT.il 
any  first  Union  bank  to  vary  the  consideration  on 
traditional  bank  products  to  customers  who 
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proposal  seeks  comment  on  adopting  an 
exception  to  the  antitying  restrictions  of 
Section  106  to  permit  a  bank  to  offer  a 
discount  on  a  traditional  bank  product 
it  offers  if  the  customer  obtains  another 
traditional  bank  product  from  an 
affiliate  of  the  bank,  provided  that  all 
the  products  are  available  for  separate 
purchase  by  the  customer. 

The  Board  beheves  that  such  an 
exemption  is  consistent  with  the 
purposes  of  the  statute,  and  the 
Congressional  intent  not  to  affect 
traditional  banking  relationships.  In  this 
regard,  the  Senate  Report  states  that  the 
traditional  bank  products  exemption 
was  intended  to  preserve  a  customer's 
abiUty  to  negotiate  the  price  of  multiple 
banking  services  with  the  bank  on  the 
basis  of  the  customer's  entire 
relationship. 5  The  Senate  Report  also 
suggests  that  the  Board  could  use  its 
exemptive  authority  to  continue  to 
allow  appropriate  traditional  banking 
practices.6 

Banks  organized  in  a  bank  holding 
company  structure  currently  are  subject 
to  regulatory  burdens  not  imposed  on 
single  banks  offering  discounts  on 
traditional  bank  products.  Moreover,  it 
does  not  appear  to  further  the  purpose 
of  the  statute  to  allow  a  bank  to  discount 
a  product  it  offers  if  the  customer  has 
purchased  a  traditional  bank  product 
from  the  bank,  but  not  to  allow  the 
discount  when  the  customer  has 
purchased  the  ver>'  same  traditional 
bank  product  from  an  affiliate  bank  or 
nonbank.  By  removing  this  regulatory 
burden,  the  Board  believes  that 
consumers  would  benefit  from  costs 
savings  realized  through  more  efficient 
operations. 

The  same  efficiencies  and  costs 
savings  to  consumers  would  be  realized 
by  permitting  discounts  on  traditional 
baiik  products  offered  by  nonbank 
affiliates  in  a  package  arrangement  with 
an  affiliate  bank,  hi  this  regard,  the 
legislative  history'  for  provisions 
involving  tying  prohibitions  enacted 


maintain  a  minimum  balance  in  accounts  at  any 
bank  affiliale,  was  published  and  received  10 
comments.  AH  the  commenters  favored  the 
proposal,  and  several  commenters  requested  the 
Board  to  broaden  the  exemption  to  include  all 
traditional  bank  products  through  rulemaking. 

5  S.  Rep.  No.  1084.  91st  Cong..  2d  Sess.,  16-17 
(1970)  ("Senate  Report").  The  Senate  Report  cites 
the  following  application  of  the  exemption:  "where 
the  customer  uses  multiple  banking  services  such 
es  deposit,  loan,  fiduciary,  and  commercial 
accounts  or  facilities,  the  parties  may  be  free  to  fix 
or  vary  the  consideration  for  any  ser\ices  upon  the 
existence  or  extent  of  utilization  of  such  banking 
services."  Senate  Report  at  17.  Senator  Bennett 
noted  when  introducing  the  lie-in  amendment  that 
"Icllearly.  neither  a  bank  nor  its  customer  should 
be  attacked  under  (Section  106)  for  taking 
advantage  of  the  economies  and  efficiencies  of  full- 
service  banking."  116  Cong.  Rec.  S15708  (1970). 

*•  5>enate  Report  at  46. 


after  Section  106  support  these  types  of 
package  arrangements  for  traditional 
bank  products  offered  in  combination 
with  nonbanking  affiliates. 7 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the 
proposed  rule 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  that  would  be  subject  to  the 
regulation. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Holding 
companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
18311,  1831p-l.  1843(c)(8),  1844(b),  1972(1). 
3106,  3108,  3907,  3909,  3310.  and  3331-3351. 

2.  In  §  225.4,  new  paragraphs  (d)(3) 
and  (d)(4)  are  added  to  read  as  foUows: 

§225.4    Corporate  practices. 

•         •         •         •         * 

(d)(1) 

***** 

(3)  Exemption  for  brokerage  sen'ices 
A  bank  may  var>'  the  consideration 
charged  for  brokerage  services  on  the 
condition  or  requirement  that  the 
customer  also  obtain  a  loan,  discount, 
deposit,  or  trust  ser\'ice  (but  no  other 
products)  from  that  bank  or  any  affiliate, 
if  the  brokerage  services  and  the  loan, 
discount,  deposit,  or  trust  service 
offered  in  the  arrangement  also  are 


'  In  the  Competitive  Equality  Banking  Act  of  19«7 
(Pub.  L  100-86).  which  applied  the  tie-in 
restrictions  to  nonbank  banks.  Congress  indicated 
that  "the  anti-tying  restrictions  |of  Section  106) 
would  not  be  violated  by  tying  one  of  these 
traditional  banking  services  offered  by  a 
grandfathered  nonbank  bank  to  another  traditional 
banking  service  offered  by  an  afTiliate."  H.R.  Conf. 
Rep.  No.  261,  100th  Cong..  1st  Sess.  128-29  (1987). 
While  this  excerpt  does  not  accurately  reflect  the 
literal  terms  of  Section  106.  it  lends  support  for  the 
proposed  extension  of  an  exemption  for  tie-in 
arrangements  for  traditional  banking  services 
offered  by  a  bank  and  its  nonbanking  affiliates  or 
parent  holding  company. 


separately  available  for  purchase  by  the 
customer.  The  exemption  granted 
pursuant  to  this  paragraph  shall 
terminate  upon  a  finding  by  the  Board 
that  the  arrangement  is  resulting  in 
anticompetitive  practices. 

(4)  Exemption  for  traditional  bank 
products.  A  bank  may  var>'  the 
consideration  charged  for  a  loan, 
discount,  deposit,  or  trust  service  (but 
no  other  products)  on  the  condition  or 
requirement  that  the  customer  also 
obtain  a  loan,  discount,  deposit,  or  trust 
service  (but  no  other  products)  from  an 
affiliate  of  that  bank,  if  all  these 
products  are  separately  available  for 
purchase  by  the  customer.  The 
exemption  granted  pursuant  to  this 
paragraph  shall  terminate  upon  a 
finding  by  the  Board  that  the 
arrangement  is  resulting  in 
anticompetitive  practices. 

♦         *         «         •        • 

By  order  of  Ihe  Board  of  Governors  of  the 
Federal  Reserve  System.  March  10.  1994. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
jFR  Doc.  94-6050  Filed  3-15-94:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No.  94-NM-01-AD] 

Airworthiness  Directives;  Nordskog 
Water  Heaters  and  Coffee  Makers  as 
Installed  In  Various  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Nordskog  water  heaters  and 
coffee  makers.  This  proposal  would 
require  an  inspection  to  determine 
whether  certain  discrepant  pressure 
relief  valves  have  been  installed  in 
certain  galley  water  heaters  and  coffee 
makers;  and  either  replacement  of  tlie 
discrepant  valves,  or  discontinued  use 
and  installation  of  placards.  This 
proposal  is  prompted  by  reports  of 
injuries  to  cabin  crew  members  that 
resulted  from  explosions  of  galley  water 
heaters.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
explosions  of  galley  water  heaters  and 
coffee  makers,  and  subsequent  injuries 
to  passengers  or  cabin  crew  members 
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DATES:  Comments  must  be  received  by 
May  a,  1904. 

ADDRESSES:  Submit  comments  in 
tnplirate  to  the  Federal  Aviation 
Administration  (FAAl.  Transport 
Airplane  Directorate.  .ANM-IOS. 
.Attention:  Rules  Docket  No.  94-NM- 
01-.\D.  1601  Lind  Avenue  S\V.,  Renton, 
Washington  98055-^056.  Comments 
may  be  inspp(  ted  at  this  location 
betwpen  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rale  may  be  obtained  from 
Aircraft  Products  Company.  12807  Lake 
Drive.  P.O.  Box  130.  Delray  Beach. 
Flonda  33447-0130.  This  information 
m^y  be  examined  at  the  F.A.\.  Transport 
Airplane  Directorate,  1601  Lind  .Avenue 
SVV..  Renton.  Washington;  or  at  the 
F,\A.  Los  Angeles  Aircraft  Certification 
Office  (ACO),  3229  East  Spring  Street, 
Long  Beach.  California. 
FOR  FURTHER  INFORMATMDN  CONTACT: 
Walter  Eierman,  Systems  ajid 
Equipment  Branch.  .ANM-131L.  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  ACO,  3229  East  Spring  Street, 
Long  Beach,  California  90306-2425; 
telephone  (310)  988-5336;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Ir.'erested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
ihey  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA- public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunentsrs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
t^ubmitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  m.ade:  "Comments  to 
Docket  Number  94-NM-Ol-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FA.A,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-Ol-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4055. 

Discussion 

On  November  15,  1993.  the  FAA 
issued  AD  93-23-01,  Amendment  39- 
8735  (58  FR  61618,  November  22.  1993), 
applicable  to  certain  Nordskog  water 
heaters  and  coffee  makers  installed  in 
various  airplanes,  to  require  an 
inspection  to  determine  whether  certain 
.NUPRO  pressure  relief  valves  have  been 
installed  in  certain  Nordskog  galley 
water  heaters  and  coffee  makers.  That 
AD  also  requires  either  replacement  of 
those  NUPRO  pressure  relief  valves 
with  new,  improved  NUPRO  pressure 
reUef  valves,  or  discontinued  use  of 
certain  Nordskog  galley  water  heaters 
and  coffee  makers  and  installation  of 
placards  stating,  "Not  to  be  used."  That 
action  was  prompted  by  reports  of 
injuries  to  cabin  crew  members  that 
resulted  from  explosions  of  galley  water 
heaters.  The  requirements  of  that  A-D  are 
intended  to  prevent  explosions  of  galley 
water  heaters  and  coffee  makers,  and 
subsequent  injuries  to  passengers  or 
cabin  crew  members. 

The  incident  reports  that  prompted 
AD  93-23-01  involved  units  with  an 
integral  check  valve:  AD  93-23-01 
applies  only  to  units  with  the  integral 
check  valve.  In  the  preamble  to  that  ,\D, 
the  FAA  indicated  that  it  was  evaluating 
the  need  for  additional  AD  action  to 
address  other  installations  that 
incorporate  the  same  pressure  relief 
valve  design.  The  FiAA  now  finds  that 
Nordskog  water  heaters  and  coffee 
makers  without  the  integral  check  valve 
also  use  the  same  pressure  relief  valve. 
Therefore,  these  units  could  also  be 
subject  to  the  same  unsafe  condition  as 
addressed  by  AD  93-Z3-01. 

The  FAA  has  reviewed  aiid  approved 
Nordskog  Industries,  Inc.,  Sen'ice 
Bulletin  SB-93-35,  dated  October  21, 
1993,  that  describes  procedures  for  an 
inspection  to  determine  whether  certain 
NUPRO  pressure  relief  valves  have  been 
installed  in  certain  Nordskog  galley 
water  heaters  and  coffee  makers;  and 
replacement  of  those  NUPRO  pressure 
relief  valves  with  new,  improved 
NUPRO  pressure  relief  valves.  The 
manufacturer  has  advised  that  the 
discrepant  pressure  relief  valve  has  been 
installed  in  certain  Nordskog  galley 
water  heaters  and  coffee  makers  that 
either  were  manufactured  between 


January  1990  and  July  1991,  or  have 
been  serviced  since  January  1990.  The 
manufacturer  has  also  advised  the  FAA 
that  this  problem  has  been  corrected  on 
the  new  mocel  number  pressure  relief 
valves  installed  by  Nordskog  since  July 
1991.  The  effect! vity  listing  of  this 
service  bulletin  includes  the  model 
numbers  of  Nordskog  galley  water 
heaters  and  coffee  makers  on  which  the 
discrepant  relief  valves  may  be 
installed. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  an  inspection  to  determine 
whether  certain  NUPRO  pressure  relief 
valves  have  been  installed  in  certain 
Nordskog  galley  water  heaters  and 
coffee  makers.  This  proposed  AD  would 
also  require  either  replacement  of  those 
NLTRO  pressure  reUef  valves  with  new. 
improved  NLTRO  pressure  relief  valves, 
or  discontinued  use  of  certain  Nordskog 
galley  water  heaters  and  coffee  makers 
and  installation  of  placards  stating.  "Not 
to  be  used."  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  is  aware  that  the  subject 
water  heaters  and  coffee  makers  are 
installed  in  various  airplanes.  There  are 
approximately  300  cf  these  airplanes  in 
die  worldwide  fleet;  the  FAA  estimates 
that  200  airplanes  are  of  U.S.  registry  It 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour  (There  are 
approximately  4  water  heaters  and/ or 
coffee  makers  installed  on  each 
airplane.)  The  cost  of  required  parts  is 
expected  to  be  negUgible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $22,000,  or  $110  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  propo«;ed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prt^paration  of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory"  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034Tebruary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Li.st  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Nordslcog  Industries,  Inc.:  Docket  94-NM- 
01-AD. 

Applicability:  Nordskog  water  heaters  and 
coffee  makers,  as  listed  in  Nordskog 
Industries.  Inc.,  Service  Bulletin  SB-G  1-35. 
dated  October  21,  1993;  as  installed  m,  but 
not  limited  to  Boeing  Mode!  727,  737,  747, 
757,  and  767  series  airplanes;  McDornel! 
Douglas  Model  DC-9,  DC-9-80.  and  DC-10 
scries  airplanes,  and  MD-11  airplanes; 
Lockheed  Model  L-1011  series  airplanes: 
Airbus  Industrie  Model  A300.  A310,  and 
A3 20  series  airplanes;  Gulfstream  Model  G- 
1159  series  airplanes  and  Model  G-IV 
airplanes:  de  Havilland,  Inc.,  Model  DHC-8 
series  airplanes;  Dassault-Aviation  Model 
Mystere-Falcon  50,  200,  and  900  series 
airplanes;  Canedair  Model  CL-600-1A11 
(CL-600),  CL-60O-2A12  (CL-601).  and  CL- 
6U0-2B16  (CL-601-3A  and  -3R)  and  CL- 
600-2B19  series  airplanes;  and  Fokker  Model 
F27  and  F28  series  airplanes:  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  explosions  of  galley  water 
heaters  and  coffee  makers,  and  subsequent 


injuries  to  passengers  or  cabin  crew 
members,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  to  determine  whether  a  NUPRO 
pressure  relief  valve  having  part  number  (?/ 
N)  SS-2C4-65  has  bten  installed,  in 
accordance  with  Nordskog  Industries,  Inc., 
Service  Bulletin  SB-93-35.  dated  October  21, 
1993.  If  any  NUPRO  pressure  relief  valve 
having  P/N  SS-2C4-65  has  been  installed, 
prior  to  further  flight,  accomplish  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Remove  the  NUPRO  pressure  relief 
valve  having  P/N  SS-2C4-65  and  install  a 
new.  improved  NUPRO  pressure  relief  valve 
having  P/N  SS-CHF2-65,  in  accordance  with 
the  sei-vite  bulletin.  Or 

(2)  Deactivate  any  Nordskog  water  heater 
or  cotTee  maker  listed  in  the  serv  ice  bulletin 
on  which  a  NUPRO  pressure  relief  valve 
having  P/N  SS-2C4-65  has  been  installed, 
and  install  a  placard  stating,  "Not  to  be 
used." 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  NLTRO  pressure  relief 
valve  having  P/N  SS-2C4-65  on  any  airplane 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FA,\.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Sjjecial  flight  f>emiits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March 
10,  1094. 

Darrell  M.  Pedcrson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Servjce. 

IFR  Doc.  94-6067  Filed  3-15-94;  8:45  am| 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  91-CE-76-AD] 

Airworthiness  Directives:  Beech 
Aircraft  Corp.  Models  B300  and  B30CC 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  AD  91-20-14,  which  currently 
requires  incorporating  revised  takeoff 
and  climb  performance  charts  into  the 
Pilot's  Operating  Handbook  and  FAA 


Approved  Airplane  FUght  Manual 
(AFM/POH)  on  Beech  Aircraft 
Corporation  (Beech)  Models  B300  and 
B300C  airplanes.  Beech  has  started 
incorporating  these  takeoff  and  climb 
requirements  into  the  AFM/POH  of 
airplanes  manufactured  since  issuance 
of  AD  91-20-14.  The  proposed  action 
would  limit  the  apphcability  to  only 
those  airplanes  without  these  takeoff 
and  climb  requirements  incorporated 
into  the  AFM/POH  at  production.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the  affected 
airplanes  achieve  required  minimum 
takeoff  and  climb  performance  for  each 
approved  combination  of  takeoff 
configuration,  weight,  pressure  altitude, 
and  temperature. 

DATES:  Comments  must  be  received  on 
or  before  May  27.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-76- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Copies  of  the  AFM/POH  revision  that 
applies  to  the  proposed  AD  may  be 
obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bennett  L.  Sorensen,  Flight  Test  Pilot, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4165;  facsimile 
(316)  946-^407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FA.A-public  contact 
concerned  vvnth  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Ckjmmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-76-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFPR-Ms 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
.'\ssistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  91-CE-76-AD,  Room 
1558,  601  E  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

AD  91-20-14,  Amendment  39-8168 
(]anuar>-  30.  1992,  57  FR  3516), 
currently  requires  incorporating  revised 
takeoff  and  cUmb  performance  charts. 
B2  revision,  part  number  (P/N)  130- 
590031-1,  dated  September  1991,  into 
the  AFNIPOH  on  Beech  Models  B300 
and  B300C  airplanes.  Beech  has  started 
mcorporating  these  takeoff  and  climb 
requirements  into  the  AFMVPOH  of 
Models  B300  and  B300C  airplanes 
manufactured  since  issuance  of  AD  91- 
20-14. 

.After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  action  described  above, 
the  FAA  has  determined  that  (1)  the 
applicability  of  AD  91-20-14  should 
exclude  those  airplanes  incorporating 
the  takeoff  and  climb  requirements  in 
the  AFM/POH  at  manufacture;  and  (2) 
AD  action  should  remain  for  all  other 
Models  B300  and  B300C  airplanes  in 
order  to  continue  to  ensure  that  these 
airplanes  achieve  required  minimum 
takeoff  and  climb  performance  for  each 
approved  combination  of  takeoff 
configuration,  weight,  pressure  altitude, 
end  temperature. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  Models  B300 
and  B300C  airplanes  of  the  same  t\-pe 
design,  the  proposed  AD  would  revise 
.•^.D  91-20-14  to  continue  to  require 
incorporating  revised  takeoff  and  climb 
performance  charts,  B2  revision,  part 
number  (P/N)  130-590031-1,  dated 
September  1991.  into  the  AFM/POH, 
but  would  exclude  those  airplanes 
incorporating  the  takeoff  and  climb 
rwquirements  at  manufacture. 


The  FAA  estimates  that  118  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  and  that  it  would  take 
approximately  1  workhour  to 
incorporate  the  charts  into  the  POH. 
Since  an  ovraer/operator  who  holds  a 
private  pilot  certificate  as  authorized  by 
14  CFR  43.7  and  14  CFR  43.11  of  the 
Federal  Aviation  Regulations  is  allowed 
to  accomplish  the  proposed  inspection, 
the  only  cost  impact  upon  the  public 
would  be  the  time  it  takes  to  incorporate 
these  charts. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  respon.sibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Proced'jres  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Pro{>osed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  91-20-14.  Amendment 
39-8168  (January  30, 1992,  57  FR  3516), 
and  by  adding  the  following  new 


airworthiness  directive  to  read  as 
follows: 

Beech  Aircraft  Corporation:  Docket  No.  91- 
CE-76-AD;  Revises  AD  91-20-14. 
Amendment  39-8168. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
catesorv: 


Model 

Serial  No. 

B300 

B300C  

FL-1  through  FL- 

110. 
FM-1  through  FM-Q. 

Compliance:  Required  within  10  hours 
time-in-service  after  February  20.  1992  (the 
effective  date  of  AD  91-20-14).  unless 
already  accomplished. 

To  ensure  that  the  affected  airplanes 
achieve  required  minimum  takeoff  and  climb 
performance  for  each  approved  combination 
of  takeoff  configuration,  weight,  pressu.'e 
altitude,  and  temperature,  accomplish  the 
following: 

(a)  Incorporate  the  takeoff  and  climb 
performance  charts,  82  revision,  part  number 
(P/N)  130-590031-1,  dated  September  r991. 
into  the  Model  B300  and  B300C  Pilot's 
Ojjerating  Handbook  and  FAA  Approved 
Airplane  Flight  Manual  (AFNl'POH). 

Note  1:  The  charts  sent  in  the  priority  letter 
AD  91-20-14  package  and  B2  revision.  P/N 
130-590031-1,  dated  September  1991,  are 
the  same. 

fb)  Incorporating  the  climb  and  takeoff 
charts  as  required  by  this  AD  may  be 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  14  CFR  43.7,  and  must  be  entered  into  the 
aircraft  records  showing  compliance  with 
this  AD  in  accordance  with  14  CFR  43.11. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  complianc*  time  that 
provides  an  equivalent  level  of  safety  may  bo 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  FAA,  1801 
Airport  Road,  Room  100,  Wichita,  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FA.\  Maintenance 
Inspector,  who  may  add  comments  and  send 
it  to  the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  AFM/POH  revision 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation.  P.O.  Box  85,  Wichita, 
Kansas  67201-0085;  or  may  examine  these 
documents  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

(f)  This  amendment  revises  AD  91-20-14, 
Amendment  39-8168. 
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Issued  in  Kansas  City,  Missouri,  on  March 
\0.  19^4. 

Barr}'  D.  Clements, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Senice. 

[FR  Doc.  94-6042  Filed  3-15-94;  8:45  am) 
BILUNG  CODE  4910-1W 


14CFRPart39 

[Docket  No.  94-NM-13-AD] 

Airworthiness  Directves;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  General  Electric  CF6-80A  or  Pratt 
&  Whitney  JT9D-7R4  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
replacement  of  the  thrust  reverser  flow 
restrictor  devices  with  one-way  (check) 
valve  restrictors.  This  proposal  is 
prompted  by  reports  of  piston  seal 
leakage  found  during  actuator  overhaul 
on  certain  Model  767  series  airplanes. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  possible 
deployment  of  a  thrust  reverser  in  flight 
and  subsequent  reduced  controllability 
of  the  airplane. 

DATES:  Comments  must  be  received  by 
May  9,  1994. 

ADDRESSES:  Submit  corament.s  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
13-.\D.  1501  Lir.d  Avenue.  SVV., 
Renlon,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Fnday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Comnierrial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Direclorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2683; 
fax (206) 227-1181. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
WTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  \n  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FA.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-N'M-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rales  Docket  No. 
94-NM-13-AD,  1601  Lind  Avenue. 
SV/..  Renton,  Washington  98055-4056. 

Discussion 

The  FA,^  has  received  reports  of 
piston  seal  leakage  found  during 
actuator  overhaul  on  Model  767  series 
airplanes  equipped  with  General 
Electric  CF6-80A  and  Pratt  &  Whitney 
JT9D-7R4  engines.  There  have  been  no 
report.s  of  thrast  reverser  sleeve 
deployment  due  to  this  leakage; 
however,  testing  accomplished  by  the 
airplane  manufacturer  suggests  that  if 
sufficient  seal  leakage  occurs  in  the 
locking  actuator  on  a  single  thrust 
reverser  sleeve,  that  sleeve  could 
possibly  deploy. 

The  deploy  and  stow  sides  of  the 
thrust  reverser  actuator  are  separated  by 
a  piston  seal.  During  reverser  stow,  or 
during  an  occurrence  of  auto-rest ow, 
leakdge  of  this  seal  can  allow  hydrauhc 
fluid  to  pass  from  the  stow  side  of  the 
actuator  to  its  deploy  side.  If  this 


leakage  is  sufficient,  a  Dow  control/ 
restrictor  device  in  the  hvdraulic  line 
can  subsequently  cause  back  pressure  to 
build  up  in  the  deploy  side  of  the 
actuator.  In  such  cases,  the  sleeve  could 
possibly  unlock  and  deploy.  This 
condition,  if  not  corrected,  could  result 
in  reduced  controllabihty  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  767- 
78,^0064  (for  Model  767  series  airplanes 
equipped  with  General  Electric  CF6- 
80A  engines)  and  767-78A0065  (for 
Model  767  series  airplanes  equipped 
with  Pratt  &  Whitney  JT9D-7R4 
engines),  both  dated  July  16,  1992.  that 
describe  procedures  for  replacement  of 
the  thrust  reverser  flow  restrictor 
devices  with  one-way  (check)  valve 
restrictors.  AccompUshment  of  this 
replacement  will  prevent  the  possibility 
of  uncommanded  deployment  of  a 
single  thrust  reverser  sleeve  ("half) 
caused  by  leakage  of  the  piston  seals  in 
the  thrust  reverser  sleeve  actuators. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  thrust 
reverser  flow  restrictor  devices  with 
one-way  (check)  valve  restrictors.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletins  described 
previously. 

There  are  approximately  119  Model 
767  series  airplanes  equipped  with 
General  Electric  CF6-80A  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  69  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  suppUed  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
767  series  airplanes  equipped  with 
General  Electric  CF6— 80A  engines  is 
estimated  to  be  $121,440,  or  $1,760  per 
airplane. 

There  are  approximately  95  Model 
767  series  airplanes  equipped  with  Pratt 
&  Whitney  JT9D-7R4  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FA.^  estimates  that  30  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  30  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  partes 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
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figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
7G7  series  airplanes  equipped  with  Pratt 
&  Whitney  JT9D-7R4  engines  is 
estimated  to  be  $49,500,  or  $1,650  per 
airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $170,940. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accoruplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
botween  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  E.xecutive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authonty  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authonty  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(^1;  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Boeing:  Docket  94-NM-13-.\D. 

Applicability:  Model  767  series  airplanes 
equipped  with  General  Electric  CF6-80A  or 
Pratt  &  Whitney  JT9D-7R4  engines, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  deployment  of  a  thrust 
reverser  in  flight  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following; 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  thrust  reverser 
flow  reslrictor  devices  with  one-way  (check) 
valve  restrictors  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-78-0064  (for 
Model  767  series  airplanes  equipf)ed  with 
General  Electric  CF6-80A  engines)  or  767- 
78-O065  (for  Model  767  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D-7R4 
engines),  both  dated  July  16, 1992,  as 
applicable. 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seatde  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March 
10,  1994. 

DarrcU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-6066  Filed  3-15-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-11] 

Proposed  Amendment  to  Class  D 
Airspace;  Grand  Junction,  CO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Grand  Junction,  Colorado, 
Class  D  airspace.  This  action  is 
necessary  to  correct  an  error  in  the 
airspace  description  inadvertently 
omitted  during  the  airspace 
reclassification  process.  This  action 


would  amend  the  Grand  Junction, 
Colorado,  Class  D  airspace  from  fijll- 
time  to  part-time.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  terms  "airport  traffic  area" 
and  "control  zones"  with  operating 
control  towers,  and  replaced  them  with 
the  designation  "Class  D  aLrspace." 
DATES:  Comments  must  be  received  on 
or  before  April  15,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager, 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-ll,  1601  Liud 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
e.xamined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-ll,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
number:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Com.ments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
listed  above.  Commenters  wishing  the 
FA.\  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
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summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Land  Avenue  SW.,  Ronton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRiM.  Persons  interested  in  being 
placed  on  a  mailing  hst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFTl  part  71)  to 
amend  Class  D  airspace  at  Grand 
Junction,  Colorado,  to  correct  an  error  in 
the  Class  D  airspace  description.  During 
the  airspace  reclassification  process  (57 
FR  38962:  August  27, 1992)  the 
language  designating  the  Class  D 
airspace  as  part-time  was  inadvertently 
omitted.  This  action  would  correct  that 
omi.ssion.  Airspace  reclassification,  in 
effect  as  of  September  16,  1993,  has 
discontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zones"  with  operating  control  towers, 
and  replaced  them  with  the  designation 
"Class  D  airspace."  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace  Is 
published  in  paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17. 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36293,  July  6,  1993).  The 
Class  D  airspace  designation  Usted  in 
this  dociiment  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Pohcies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
itie  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  5000    Genera] 

ANM  CO  D  Grand  Junction.  CO  [.Amended) 

Grand  Junction.  Wallcer  field.  CO 
(lat.  39°07'21"N,  long.  108°31'36"'.V) 
That  airsfwce  extending  upward  from  the 
surface  to  and  including  7.400  feet  MSL 
within  a  4.7-mile  radius  of  Walker  Field. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
*         •         •         •         • 

Issued  in  Seattle,  Washington,  on  March  3, 
10y4. 

Temple  H.  Johnson.  Jr., 

Manager,  Air  Traffic  Division. 

[FR  Doc  94-6102  Filed  3-15-94;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  94-AAL-11 

Proposed  Extension  of  Jet  Route  J- 
179  and  Establishntent  of  Jet  Route  J- 
510;  AK 

AGENCY:  Federal  Aviation 

Administration  (FA.^).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
alter  Jet  Route  J-179  between  the 
Middleton  Island,  AK.  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  to  the  Sparrevohn.  AK.  VOR/DME 


and  from  the  St.  Mary's,  AK, 
Nondirectional  Radio  Beacon  (NDB)  to 
the  Emmonak.  AK.  VOR/DME.  Also, 
this  proposed  rule  would  establish  Jet 
Route  J-510  between  the  Galena,  AK, 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  facility  to  the  Emmonak,  AK, 
VOR/DME.  This  action  would  enhance 
navigation  for  aircraft  flying  from  the 
continental  United  States  and  aircraft 
departing  from  Anchorage  International 
Airport.  This  action  would  also  reduce 
pilot  and  air  traffic  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  May  9. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  AAL-500,  Docket  No. 
94-AAL-l.  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
#14,  Anchorage.  AK  99513. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Indef)endence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  vievi^, 
or  arguments  as  they  may  desi.f^. 
Comm.ents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  Invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envirormiental.  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  washing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  94- 


12210 
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,\^'\L-l."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter^  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRNi) 
by  submitting  a  request  to  the  Federal 
Aviation  Adininistration.  Office  of 
Public  Affairs,  Attention;  Public  Inquiry' 
Center.  APA-220,  800  Independence 
Avenue,  S\V..  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identif>-  the 
notice  number  of  this  NPRM.  Persons 
interested  Ln  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  appliCJftion 
procedure 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  Jet  Route  1-179  bv  extending  1-179 
from  Middleton  Island.  AK.  VOR/DME 
to  Emmonak,  AK.  VOR/DME.  and  to 
establish  Jet  Route  1-510  from  Galena. 
AK.  (VORTAC)  to  Emmonak.  AK,  VOR/ 
DME.  This  action  would  enhance 
navigation  for  aircraft  fiying  from  the 
continental  United  States  and  aircraft 
departing  from  Anchorage  International 
Airport.  Jet  routes  are  pubUshed  in 
paragraph  2004  of  FAA  Order  7400. 9A 
dated  June  17,  1993,  and  effective 
September  16.  1993,  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The  jet 
routes  listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  F.^^^  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  E.xecutive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator)'  evaluation  as 
the  anticipated  impact  is  so  minimal. 


Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  .\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S  C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  2004 — Jet  Routes 


1-179    [RevisedJ 

From  Middleton  Island.  .'VK;  Kenai.  AK; 
Sparrevohn.  AK;  Aniak.  AK,  NDB;  St.  Mary's, 
AK.  NDB:  to  Enrnionak.  AK. 

«         *         *         *         • 

J-510    (New) 

From  Galena,  AK;  Unalakleet,  AK;  to 
Emmonak,  AK. 
***** 

Issued  in  Washington,  DC,  on  March  9, 
1994. 

Willis  C.  Nelson, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  94-6103  Filed  3-15-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-4-000]  " 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

March  10.  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  EXDE. 

ACTION:  Notice  of  filing  and  opportunity 

to  file  comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  received  fiUngs  relating  to  the  use 
of  a  standardized  ASCII  format  for 
downloading  capacity  release  data  sets, 
including  proposed  ASCII  file  formats, 
and  the  requirement  to  post 
operationally  available  capacity.  The 
Commission  is  affording  interested  * 
persons  an  opportunity  to  file  comments 
on  this  filing. 

DATES:  Comments  due  by  March  17, 
1994. 

ADDRESSES:  Comments  should  be  filed 
at:  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg.  Office  of  the 
General  Counsel.  Federal  Energ)- 
Regulatory  Commission.  825  North 
Capitol  Strept  NE..  Washington.  DC 
20426, (202)  208-2294. 
Mar\in  Rosenberg,  Office  of  Economic 
PoUcy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  (202) 
208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulator)'  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  (202)  208-0666. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room.  3104,  941  North  Capitol  Street 
NE.,  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
te.xts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
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modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200.  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street  NE.. 
Washington  DC  20426. 

Notice  of  Filing 

.March  10.  1994. 

Take  notice  that  on  March  9,  1994, 
Working  Groups  1  &  2  submitted  filings 
relating  to  the  use  of  a  standardized 
ASai  format  for  downloading  capacity 
release  data  sets,  including  proposed 
ASCII  file  formats.  On  March  3,  1994, 
Working  Groups  14  2  also  forwarded  an 
additional  comment  on  the  requirement 
to  post  operationally  available  capacity. 

Any  person  desiring  to  submit 
comments  on  these  filings  should  file 
such  comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N'E..  Washington,  DC 
20426  on  or  before  March  17,  1994. 
Linwood  A.  Watson,  ]t., 
Acting  Secretary. 
|FR  Doc.  94-6054  Filed  3-15-94;  845  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  422 

R!N  096-AD45 

Organization  and  Procedures; 
Procedures  of  the  Office  of  Hearings 
and  Appeals;  Authority  of  Appeals 
Officers  To  Deny  a  Request  for 
Appeals  Council  Review;  Correction 

AGENCY:  Social  Security  Admini^lration, 

HHS. 

ACTION:  Correction  to  proposed  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  preamble  to  the 
proposed  rule  published  Monday. 
January  10.  1994  (59  FR  1363).  The 
proposed  rule  would  amend  20  CFR 
422.205,  which  describes  the 
organization  and  procedures  of  the 
Appeals  Council,  to  authorize  Appeals 
Officers,  as  well  as  members  of  the 
Appeals  Council,  to  deny  a  request  for 
review  of  a  decision  by  an 
Administrative  Law  Judge  (ALJ). 


DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Berge,  Legal  Assistant,  3-B-4 
Operations  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235 
(410)965-1769. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  rule  that  is  the  subject 
of  these  corrections  would  amend  the 
regulation  concerning  the  organization 
and  procedures  of  the  Appeals  Council, 
20  CFR  422.205,  to  authorize  Appeals 
Officers,  as  well  as  members  of  the 
Appeals  Council,  to  deny  a  request  for 
review  of  a  decision  by  an  ALJ. 

Need  for  Correction 

As  published,  the  preamble  to  the 
proposed  rule  contains  the  following 
errors.  One  paragraph  was  inadvertently 
omitted,  and  parts  of  two  other 
paragraphs  were  shown  twice.  In 
addition,  a  paragraph  which  references 
those  Catalog  of  Federal  Domestic 
Assistance  Programs  affected  by  the 
proposed  rule  contained  a  phrase  which 
should  have  appeared  in  another 
paragraph  of  the  preamble  and 
incomplete  program  designations. 

Correction  of  Publication 

Accordingly,  the  publication  on 
Jmuary  10,  1994  of  the  proposed  rule, 
which  was  the  subject  of  FR  Doc  94- 
481.  is  corrected  as  follows: 

1.  On  page  1364.  in  the  second 
column,  delete  the  last  four  lines  of  the 
second  paragraph  under  Regulatory 
Prosisions  beginning  with  the  word 
"Judges".  Insert  the  following  as  the 
third  paragraph: 

The  terms  "member"  and  "members"  of 
the  Appeals  Council  are  used  throughout 
§  422.205  and  in  several  other  sections  of  20 
CFR.  Chapter  III  (see,  for  example  §§404,2, 
404.950,  404  1785.  410  110.  410.639. 
410.658,  410  692,  410.696.  416.120. 
416.1450.  and  416.1585).  The  substantive 
provisions  of  the  regulations  with  respect  to 
the  authority  of  the  Apj>eals  Council  are  not 
changed  by  our  decision  to  designate  the 
"members"  as  "Administrative  App)eals 
Judges,"  or  by  the  proposed  change  to 
expand  the  authority  of  the  Appeals  Officers, 
who  organizationally  are  part  of  the  Council. 

2.  On  page  1364,  in  the  third  column, 
delete  the  first  full  paragraph  which 
begins  with  the  word  "Inasmuch". 

3.  On  page  1364,  in  the  third  column, 
in  the  Catalog  of  Federal  Domestic 
Assistance  Program  references:  remove 
the  phrase  "Reporting  and 
recordkeeping  requirements;";  add  after 
the  word  "Security;"  in  the  second  to 
last  line  "93.806  Special  Benefits  for 


Disabled  Coal  Miners;";  and  add 
immediately  after  the  word  "Security" 
in  the  last  line  the  word  "Income". 

4.  On  page  1364,  in  the  third  column, 
in  the  paragraph  which  follows  "List  of 
Subjects  in  20  CFR  Part  422,"  add  ", 
Reporting  and  recordkeeping 
requirements"  immediately  after 
"security". 

Dated:  March  10.  1994. 
Neil  J.  Stillmaji, 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

[FR  Doc.  94-6071  Filed  3-15-94;  845  am) 

BILLING  CODE  4190-?9-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Maryland 
regulatory  program  (hereinafter  referred 
to  as  the  Maryland  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  repeals 
Mar>'land's  Code  of  Maryland 
Regulations  (COMAR)  08.13.02  (Deep- 
Mining  of  Coal).  Regufations  that 
existed  in  the  repealed  Chapter  02  and 
are  still  necessary  to  regulate  deep- 
mining  are  moved  to  COMAR  08.20 
(Surface  Coal  Mining  and  Reclamation 
I'nder  Federally  Approved  Program). 
This  proposed  amendment  facilitates 
the  codification  of  Maryland's  approved 
program  and  is  intended  to  revise  the 
Mar>'land  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
Minor  changes  were  made  to  certain 
provisions  transferred  to  COMAR  08  20 

This  document  sets  forth  the  times 
and  locations  that  the  Mar>'land 
program  and  the  proposed  amendment 
to  that  program  are  available  for  public 
inspection,  the  dates  and  times  of  the 
comment  period  during  which 
interested  persons  may  submit  wntten 
comments  on  the  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m..  (e.s.t.)  on 
April  15,  1994.  If  requested,  a  public 
hearing  on  the  amendment  will  be  held 
at  9  a.m..  [est.)  on  April  11.  1994. 
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Requests  to  speak  at  the  hearing  must  be 
received  on  or  before  4  p.m.,  [e.s.t.]  on 
March  31.  1994.  Any  disabled 
individual  who  has  nesd  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  und*'r  F0«  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Wn'.ten  comments  and 
requft.ts  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger.  Acting  Director.  Harrisburg  Field 
Office,  at  the  first  address  listed  below. 
Copies  of  the  Maryland  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contracting  OSM's 
Harrisburg  Field  Office. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Harrisburg  Field  Office. 
Harrisburg  TransfKjrtation  Center,  Third 
Floor,  suite  3C.  4th  and  Market  Strtets, 
Hamsburg.  Pennsvlvania  17101. 
Telephone:  (717)  782-1036. 

Maryland  Bureau  of  Mines,  160  South  Water 
Street,  Frostburg.  Maryland  21532. 
Telephone  (301)  639-4136. 

A  pubhc  hearing,  if  held,  will  be  at 
the  Penn  Harris  Motor  Inn  and 
Convention  Center  at  the  Camp  Hill 
Bypass  and  U.S.  Routes  11  and  15, 
Camp  Hill,  Pennsylvania,  or  at  some 
other  location  in  die  area  of  interested 
parties. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger.  AcUng  Director. 
Harrisburg  Field  Office.  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 
I  BacVgroui.d  on  the  V.ar.lend  Program 

II.  Discussion  of  the  Proposed  Amendment 

III.  Put  lie  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  .Maryland 
Program 

The  Secretary  of  the  Interior  approved 
the  Mar>land  program  on  February  18, 
1982.  Information  on  the  background  of 
the  Maryland  program  including  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Marj'land  program  can  be  found  in  the 
February  18.  1982,  Federal  Register  (47 
FR  7214-7217).  Subsequent  actions 
concerning  amendments  to  the 
Marvland  Program  are  in  30  CFR  920.15 
and'sOCFR  920.16. 

II.  Discussion  of  the  Proposed 
Amendment 

The  Maryland  Bureau  of  Mines 
(Bureau)  submitted  a  program 


amendment  to  OSM  on  February  25. 
1994.  The  amendment  (Administrative 
Record  Number  MD-566.00)  repeals 
Maryland's  COMAR  08.13.02  (Deep- 
Mining  of  Coal).  Regulations  that 
existed  in  the  repealed  Chapter  02  and 
are  still  necessiiry  to  regulate  deep- 
mining  are  moved  to  COMAR  08.20 
(Surface  Coal  Mining  and  Reclamation 
Under  Federally  Approved  Program). 
These  regulations  include:  COMAR 
08.20.02.18  (Deep-Mine  Applications). 
08.20.13  (Surface  Effects  of  Deep 
Mines).  08.20.14.13  (Deep-Mine 
Bonding  Requirements).  COMAR  08.20 
is  a  new  subtitle  that  Maryland 
developed  to  streamline  the  codification 
of  Federally  approved  program  rules  by 
grouping  the  provisions  by  chapter 
instead  of  by  regulation.  COMAR 
08.13.09  (Surface  Coal  Mining  and 
Reclamation  under  Federally  Approved 
Program)  or  Chapter  09  of  Subtitle  13 
was  transferred  by  COMAR  Supplement 
No.  15  to  this  new  Subtitle  20  in  May 
of  1993.  Minor  editorial  changes  were 
made  to  certain  provisions  transferred  to 
COMAR  08.20.  Other  changes  are  listed 
below. 

COMAR  08.20.13.04D  (Face-Up 
Areas)  is  amended  to  prevent  gravity 
discharge  of  water  from  surface 
openings  of  underground  coal  mines. 

COMAR  08.20.13. lOD  (Subsidence 
Control:  Buffer  Zone)  is  amended  to 
delete  the  subsidence  control  waiver 
option  for  public  bridges  subject  to 
subsidence. 

COMAR  08.20.02.18A(4)  (Deep  Mine 
Applications)  is  amended  to  require  the 
map  scale  for  the  imderground  workings 
to  be  1  inch  equal  to  500  feet  or  a 
different  scale  if  clarity  is  preserved  and 
the  alternate  scale  is  approved  by  the 
Bureau. 

COMAR  08.20.13. 12A  (Projection 
Maps)  is  revised  to  require  the  projected 
mining  to  be  submitted  at  the  same  scale 
as  the  map  submitted  under  COMAR 
08.20.13. 18A(4). 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 


other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m..  [e.s.tl 
on  March  31. 1994.  If  no  one  requests 
an  opportimity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  spe£ik,  and  who  wish  to  do 
so,  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  speak  and  persons 
present  in  the  audience  who  wish  to 
speak  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Harrisburg 
Field  Office  bv  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  wiW 
be  made  part  of  the  Administrative 
Record. 

rV.  Procedura!  Detenninations 

Executive  Ordvr  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  1286n. 

Executive  Order  12778 

The  Department  of  the  Lilerior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  tlie 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
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SMCR.^  (30  use.  1253  and  1255)  and 
30CFR730.il,  732.15  and 
732.1 7(h)(10),  decisions  on  proposed 
State  regulator^'  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  envirorunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  S.MCRA  [30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulator}'  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
use.  601  et  seq.}.  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whetJier  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated;  March  10. 1994. 

Tim  L.  Dieringer, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

iFR  Doc  94-6084  Filed  3-15-94;  8:45  ami 

BILLING  CODE  4310-05-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7086J 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Managem.ent  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  aL-eady  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  S\V., 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 


meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Deputy  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibiUty  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(fl  of  Executi\'e  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
apphcable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows. 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authoritj-:  42  U.S  C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Corap.,  p.  329;  E.O.  12127,  44  FR  19367, 
3CFR,  1979Comp,  p.  376. 

§  67.4    [Amended] 

2,  The  tables  pubUshed  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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■ — — 1 

State 

City.lown/county 

Source  of  flooding 

Location 

9  Depth  in  feet  above 

grourxj.  '  Elevation  in  feet 

(NGVD) 

Existing 

K^odified 

Indiana  

Jasoer  (City) 
DuBois  County. 

Jahn  Creek  

0.62  river  mile  upstream  of  confluence  .... 

1 ,375  feet  upstream  of  Mapleaest  Boule- 
vard. 

•456 
f<one 

•455 

•483 

Mill  Creek 

0.4  river  mile  downstream  of  confluence 
of  Ackerman  Branch. 

None 

•452 

0.85  river  mile  upstream  of  confluence  of 
Grist  Run. 

None 

•481 

Ackprman  Branch 

Confluence  with  Mill  Creek 

None 
None 

•453 

Approximately    1,300   feet   upstream   of 
North  400  Road. 

•469 

Grist  Run 

Confluence  with  Mill  Greek  

None 

•468 

Approximately  500  feet  upstream  of  West 
350  Road. 

None 

•472 

Crooked  Creek 

Approximately   375  feet  dowr,slream  of 
West  450  Road 

None 

•4.48 

Confluence  of  Crooi^ed  Crsek  Tnbutary  ... 

None 

•466 

Crooked  Creek  Tributary  .. 

Confluence  with  Crooked  Creek 

None 
None 

•466 

Approximately  50  feet  upstream  of  Nortti 
200  Road. 

•469 

Jasper  Drain  „ 

Conftuefx:e  with  Crocked  Creek  

None 

•464 

Approximately  50  feet   upstream  of  St 
Charles  Street. 

None 

•472 

Maps  available  for  inspection  at  the  Jasper  City  Hall,  610  Main  Street  Jasper,  Indiana. 

Se'-d  comments  to  the  Honorable  William  Schmitt,  Mayor  of  the  City  of  Jasper,  P.O.  Box  29,  Jasper,  Indiana  47546. 


Ma'-,.a-xj 


OaKiand  (Town) 

Little  Youghiogheny  River . 

Approximately  100  fc-et  upstream  of  con- 

•2,367 

•2,366 

Garren  County. 

fluence  with  the  YoL»gh:ogheny  River. 

Approximately  0  4  mile  upstream  of  corv 

None 

•2,386 

f)uerx;e  of  Unnamed  Tributary. 

Bradley  Run 

At       the        confluence       with        Little 
Youghioghefiy  River. 

•2,370 

•2,371 

- 

At  the  downstream  side  of  CSX  franspor- 
tation. 

•2,370 

•2,371 

Maps  avaiiacie  tor  ipsoetiton  at  the  Town  Hall.  Oaklarxl,  Maryfand. 

Send  comments  to  the  Honorable  Asa  McCain,  Mayor  of  the  Town  of  Oakland,  Garett  County,  109  South  3rd  Street  Oakland,  Maryland 
21550 


Mnnejota 


Argyle  (City)  Mar- 
shall County. 


Middle  River 


Approximately  0.64  mile  dov.Tistream  of 

F'aaftc  Avenue. 
Approximately    1.6    miles    ups'u-eam    of 

County  Highway  4. 

Maps  avaiiaDe  for  insoectic^  at  t^e  City  Office,  701  Pacific  Avenue,  Argyle,  Minnesota. 

Send  comments  to  t^e  Hon.DfaDie  Bruce  C.  Anderson.  Mayor  of  the  Crty  of  Argyle,  Marshall  County,  Box  288,  Argyle,  Minnesota  56713. 


•841 
•850 


•840 
•851 


Minnesota 


Preston,  City  (Fill- 
more County). 


South  Branch  Root  River .. 


Approximately  1.900  feet  downstream  o' 
U.S.  Route  16  and  52. 

Approximately  400  feet  upstream  of  cor- 
porate limits. 

Maps  available  for  inspection  at  the  City  Hall,  109  St  Pauf  2  South  Weston,  Preston,  Minnesota 

Send  comments  to  the  Hcnorabte  Earl  Huff,  Mayor  of  tfie  City  of  Preston,  Fillmore  County,  P.O.  Box  657,  Preston,  Minnesota  55965. 


None 
•955 


•927 

•954 


Nc^n  Carolina 

Washmqion  County 
(Unincorporated 

Roanoke  River 

At  North  Carolina  Highway  45  

None 

*8 

Areas). 

At      upstream      Town      of      Plymouth 

None 

•8 

extraterritorial  limits. 

Weteh  Creek  „ 

At     downstream     Town     of     Plymouth 
extratemtonal  hmrts. 

•7 

•9 

Approximately  0.2  mile  uDstream  of  con- 

*8 

•9 

fluence  of  (/vetch  Creek  Tnbutary. 

Welch  Creek  TritHJtary 

At  confluence  with  Welch  Creek           

•8 

•9 

Approximately  0.4  mile  upstream  of  con- 

•8 

•9 

fluence  with  Wek;h  Creek 
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State 


Citylown/county 


Source  of  flooding 


Location 


#  Depth  in  feet  atx>ve 

ground.  *  Elevation  in  feet 

(f^VD) 


Existing 


Modified 


Maps  availat)<e  fof  insoection  at  Vne  Washington  County  Permits,  inspections,  and  Emergency  Management  Office,  120  Adams  Street,  Ptyrrv 

outh.  North  Carolina. 

Send  comments  to  Mr.  Lee  Smith,  Washington  County  Manager,  P.O.  Box  1007,  Plymouth,  North  Carolina  27962. 


South  Carolina 


City  of  CoJumbta  . 

Lexington  and 
Richlarxj  Courv 
ties. 


Tributary  K-2 


Approxi-nateiy  285  leet  upstream  of  the 

un.aa'-ned  road. 
Approximately  510  feet  upstream  of  the 

unnamed  road. 


None 
None 


•243 
•248 


Maps  available  for  inspection  at  the  City  Hall,  Public  Information  Office,  1737  Main  Street,  Columtxa,  South  Carolina. 

Se'xj  comrrents  to  the  Honorat>ie  Robert  D.  Coble,  Mayor  of  the  City  of  Columbia,  P.O.  Box  147,  Columbia,  South  Carolina  29217. 


Wisconsin 


Dane  County  (U^v 
incorporated 

Areas). 


Sugar  River 


Apprcv.mate^    1.0   mile   downstream  of 
State  Highviray  69  txKjge. 


Approxi'^.ate'y  10  niie  upstream  of  State 
Hig^'way  69  bnoge. 

Maps  available  for  irispection  at  the  City/County  Building.  210  Martin  Luther  King  Boulevard,  Room  1 16,  Madison,  Wisconsin. 

Send  comments  to  Mr.  Richard  Phelps,  Dane  County  Executive,  210  Martin  Luttier  King  Jr.  Boulevard,  Room  419.  Madison   Wisconsin 
53709. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Lnsurance.") 

Dated:  March  8.  1994. 
Robert  H.  Volland. 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

[PR  Doc.  94-6081  Filed  3-15-94;  8:45  am] 

BILLING  COOE  STIS-OS-P 


44CFRPa'i67 

[Docket  ^o.  FEMA-7083] 

Proposed  F'ood  Eievation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FE\{.'\). 

ACnON:  Proposed  rule. 

SUMMARY:  Technical  information  or 
coir.ments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (lOG-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-yesr)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  comrnunit)«is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
in.'^urance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  Tha  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E.,  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street,  SW.. 
Washington,  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
fiood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  section 
1 10  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
F'ederal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to  ' 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 


made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

These  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Deputy  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S  C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 
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Executive  Order  12778,  Ci\i!  }ustice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  I  he  authority  citation  for  part  67 
continues  to  read  as  follows: 

.\uthi)rity:  42  U.S.C.  4001  et  seq  , 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1^78  Comp.,  p.  329;  E.O.  12127.  44  FR  V.n67. 
3  CFR.  1979  Corap.,  p.  376. 


§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding  location 

#  Depth  in 

feet  atx)ve 

ground. 

•Elevation 

in  feet 

(NGVD) 

TEXAS 

North  Lake  (town),  Denton 
County 
Denton  Creek: 
Appfoximately       3.800       feet 
downstream     of     Cleveland 
Git>t)s  Road 

'570 

Just    upstream    of    Interstate 
Highway  35  

At    ttie    confluence    of    Trail 
Creek  

•582 
•596 

Source  of  flooding  location 

»  Deoth  in 

feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 

Just  upstream  of  FM  4C7  

Approximately  100  feet  ctown- 
strean  of  Atchison,  Topeka, 
aix!  Santa  Fe  Hailroad  

Maps  are  available  for  review 
at  Cit/  Hall,  105  West  4th 
Street,  Justin,  Texas. 

Send  comments  to  The  Honor- 
able Caria  Harden-an,  Mayor, 
Town  of  North  Lake,  P.O.  Box 
158,  Justn.  Texas  76247. 

•610 
•682 

§67.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City /town/county 

Source  of  flooding 

Location 

eDeoth  in  feet  above 

ground  "Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Arkansas 

• 

f^aumelle  (City), 
Pulaski  County. 

Arkansas  River  

White  Oak  Bayou 

Appnaximateiy  0.9  mile  upstream  of  the  l- 

430   txkJge   and   approximately    1,300 

feet  east  and  400  feet  sojth  of  the 

intersection   of  Crystal   Hill    Road   and 

Counts  fulassie  Road. 
Approximately    4,900    feel    west    of    t^e 

intersectwn  of  Orchid  Drive  and  fvlas- 

ters  Place  Cove. 
Approximately    4,2C0    feet   west    of    the 

intersection  of  Ociom  Boulevard  (south) 

and  Nayior  Dnve. 
Approximately    2,700    fee;    east    of    the 

intersection  of  Maumelle  Boulevard  and 

Palmer  Drive. 
Approximately    2.000    feet    east    of    the 

intersection     of     Murphy     Drive     and 

Human  Drive. 

None 

None 
None 
None 
None 

•263 

•266 
•258 
'262 
'262 

Maps  are  available  for  review  a!  City  Hall,  550  Edgewood  Drive.  Maumelle,  Arkansas. 

Send  comments  to  the  Honcrabie  Glenn  DeHan  Jr.,  Mayor.  City  of  Maumelle.  P.O.  Box  8100,  Maumelle,  Arkansas  72118, 


Cotorado 


Fnsco  Crown)  Sunv 
mit  County. 


No  Name  Creek  ...... 


Jug  Creek 


Meadow  Creek 


Approximately  565  feet  downstream  of 
Seventh  Avenue. 

Approximately  10  feet  upstream  of  Sev- 
enth Avenue. 

Approximately  570  feet  upstream  o<  Sev- 
enth Avenue. 

Approximately  1.340  feet  upstream  of 
Seventh  Avenue. 

Approximately  1,000  feet  downstream  of 
Belford  Street. 

Apfxoximately  200  feet  downstream  of 
Belford  Street. 

Approximately  300  feet  upstream  of 
Belford  Street. 

Approximately  1,100  feet  upstream  o! 
Belford  Street 

Approximately  360  feet  downstream  of 
fiileadow  Creek  Drive 

Just  upstream  of  Tenmile  Dnve  

Approximately  140  feet  downstream  of 
Meadow  Drive. 

Approximately  1,660  feet  upstream  of 
Meadow  Dnve, 


•9.067 


None 

•9.058 

Ncne 

'9.062 

None 

'9,067 

Istone 

'9,082 

None 

'9,039 

Nor>e 

•9,053 

None 

'9,057 

None 

'9,071 

9,029 

'9.029 

9,051 

•9.049 

9,055 

•9,052 

'9.067 
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State 


City /I  own/county 


Source  of  flooding 


Tenmite  Creek 


Approximately   170   feet  downstream  of 

Summit  Boulevard. 
Approximately  390  feet  upstream  of  Surrv 

n-,;t  Boulevard. 

Approxin-^teiy  1.210  feet  upstream  of 
Summit  Boulevard. 

Approximately  2.050  <ee1  upstream  of 
Summ:t  Bouievard. 

Approximaleiy  360  feet  dc^/nstream  of 
the  Main  Street  B^dge. 

Aooroximately  400  feet  upstream  of  the 
Mam  Street  B^'dge. 

Apprcx;mately  1,440  feet  upstream  of  ttie 
Mam  Street  Bridge. 

Appfoximatety  ^  .565  feet  upstream  of  the 
Main  Street  Bndge. 

Approximately  700  feet  north  of  the  inter- 
section of  Main  Street  and  Sixth  Ave- 
nue. 

Appfoxirr.a'eiy  i.^SO  feet  dovmstream  of 
Coi&rado  State  Hig>>^y  9. 

Approximately  270  feet  dovynstream  of 
Colorado  State  H.gnway  9. 

Approximately  290  feet  upstream  of  Colo- 
rado State  hignway  9. 

App'oximate'y    '.390    feet    upstream    of 
Colorado  State  highA^y  9. 
Maps  are  availaWe  'or  review  at  Town  Hall,  Town  of  Frisco,  «1  Mam  Street,  Frisco,  Colorado, 
Send  com.ments  to  The  Honorat>le  Jim  Spenst,  Mayor,  Town  of  Fnsco,  P.O.  Box  370,  Fnsco,  Colorado  80443. 


Miners  Creek 


Locattcr 


•Depth  in  feet  abowe 

ground  "ElevatKyi  in  feet 

(NGVD) 


Colorado 


Summit 


Unincorporated 
Areas. 


Blue  River 


SnaK6  Rrver 


Meadow  Creek 


Apprcximctely   880   feet   downstream   of 

S*an  Mountain  Road. 
Approximately    2.090    feet    upstream    of 

Swan  Mountain  Poad. 
Approximately    5,080    (eet    upstream    of 

Swan  Mountain  Bead, 
Approximately    6,920    feet    upstream    of 

Swan  Mountain  Road. 
Approximately    8,740    feet    upstream   of 

Swan  Mountain  Road. 
Approximately  7.200  feet  downstream  of 

Colorado  Slate  Highway  9. 
Approximately  5.060  feet  downstream  of 

Colorado  State  Highway  9. 
Approxim.ateiy  2.B60  feet  downstream  of 

Cciorado  State  Highway  9, 
Approximately    340    feet    dowr.stream    of 

Coioiado  State  Highway  9. 
Approximately    1,940    feet    upstream    of 

Colorado  State  Highway  9 
Approximately  4.780  feet  downstream  of 

East  Keystone  Road. 
Approximately  2.840  feet  downstream  of 

East  Keystone  Road, 
Approximately   460   feel   downstream   of 

East  Keystone  Road. 
Approxrfnately    2.560    feel    upstream    of 

East  Keystone  Road. 
Approximately    4,400    feet    upstream    of 

East  Keystor>e  Road. 
Approximately     980     feet     upstream     of 

Dillion  Reservoir. 
Approximately  i  .600  feet  upstream  of  Dil- 

ton  Reservoir. 
Approximately  2,i80  feet  upstream  of  Dtl- 

kxi  Reservoir. 
Approximately    2.580    feet    upstream    of 

Colorado  State  Highway  9. 
Approximately    3.420    feet    upstream    of 

Colorado  State  Highway  9, 


Existir>g 


None 

•9,031 

•9.042 

•9.052 

•9.100 

None 

None 

None 

None 

Nor>e 
None 
None 
None 


Modified 


NofW 

None 

None 

None 

None 

None 

None 

None 

None 

None 

•9,252 

•9,270 

•9.296 

•9,331 

•9,350 

•9.024 

•9,027 

•9.030 

None 

None 


•9,019 
•9,026 
•9,040 
•9,051 
•9,099 
•9,109 
•9,122 
•9.124 
*1 

•9,019 
•9,027 
•9,039 
•9,059 


•9.020 

•9.058 

•9,093 

•9,115 

•9,136 

•9.633 

•9,677 

•9,720 

•9.780 

•9,813 

•9.252 

•9.271 

•9.295 

•9,330 

•9,350 

•9,020 

•9,023 

•2,025 

•9,069 

•9,085 
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eDepth  In  feet  above 
ground  "Elevation  in  feet 

Stato 

Citylowncounty 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

French  Gulch  

Approximately  70  feet  upstream  of  Colo- 
rado  State  Highway  9. 

None 

-9,490 

Approximately  710  feet  upstream  of  Colo- 

None 

•9.5G0 

rado  State  Highway  9. 

Approximately    3,370    feet    upstream    of 

None 

•9,606 

Colorado  Stats  Highway  9. 

Approximately    4,750    feet    upstream    of 

None 

•9,662 

Colorado  State  Highway  9. 

"■ 

North  ForV  Snake  Ftiver  .... 

Approximately   990    feet   downstream   of 
Montezuma  Road. 

None 

•9,326 

Approximately  620  feet  upst'eam  of  Mon- 

None 

•9,384 

tezuma  Road. 

Approximately    1,660    feet    upstream    of 

None 

•9.438 

Montezuma  Road. 

South  Barton  Gulch  

Approximately  2,780  feet  downstream  of 
American  Road. 

None 

•9.392 

Approximately   580   feet  downstream   of 

None 

•9.460 

American  Road. 

Approximately    220    feet    upst.'-eam    of 

None 

•9,492 

American  Road. 

Approximately    1,820    feet    upstream    of 

None 

•9,590 

American  Road.             • 

Approximately    3,240    feet    upstream    of 

None 

•9,719 

American  Road. 

Swan  River  

Approximately  40  feet  upstream  of  the 
confluence  with  Blue  River 

None 

•9,138 

Approximately  2,140  feet  upstream  of  the 

None 

•9,169 

"^"^ 

confluence  with  Blue  Rive' 

Approximately  3,600  feet  upstream  of  the 

None 

•9.190 

confluence  with  B'ue  River. 

Approximately  5.300  feet  upstream  of  the 

None 

•9.215 

confluence  with  Blue  R'ver. 

Approxinnately  6.280  feet  upst'-eam  of  the 

None 

•9.229 

confluence  with  Blue  River. 

Tenmile  Creek  (Above  4th 

Approximately  560  feet  upstream  of  U.S. 

None 

•9,110 

Avenue). 

Route  6. 

Approximately    1,500    feet    upstream    of 

None 

•9.123 

U.S.  Route  6. 

Miners  Creek  

Approximately   160   feet   downstream   of 
Pitkin  Street. 

None 

•9,040 

" 

Approximately    1,300    feet    upstream    of 
Pitkin  Street. 

None 

•9,068 

Approximately    2,430    fee!    upstream    of 

None 

•9,111 

Pitkin  Street. 

Jug  Creek  

Approximately  300  feet  upstream  of  the 
confluence  wth  Miners  Creek. 

None 

•9.046 

Approximately  1.810  feet  upstream  oi  the 

Uone 

•9,059 

confluence  with  Miners  Creek. 

Approximately  2.070  feet  upstream  of  the 

None 

•9,058 

confluence  with  Miners  Creek. 

No  Name  Creek 

Approximately  1 ,950  feet  upsteam  of  the 
confluence  with  Jug  Creek. 

None 

•9,080 

Maps  are  available  for  review  at  the  Community  Development  Division.  Summrt  County.  120  Lincoln  Street,  Breckenndge 
Send  comments  to  The  Honorable  Joe  Sands,  Chairman.  Summit  County  Board  of  Supervisors,  P.O.  Box  68,  Breckenndg 


Colorado 

e,  Colorado  80424. 


Iowa 


Fairfieid  (city)  Jef- 
ferson County 


Crow  Creek 


Approximately  900  feet  upstream  of  the 
confluence  of  Kaghaghee  Creek. 

Approximately  1 ,950  feet  upstream  of  the 
confluence  of  Kaghagfiee  Creek. 

Maps  are  available  for  review  at  the  City  Hall,  City  of  Fairfield,  1 18  South  Main  Street.  Fairfield.  Iowa. 

Send  comments  to  The  Honorable  Robert  Rasmussen.  Mayor,  Crty  of  Fairfield,  118  South  Main  Street.  Fairfield,  Iowa  52556 


None 

None 


•693 
•695 


Montana 

Powell  County  (Un- 

Uttle  Blackloot  River-Garh- 

At    the    downstream    Limit    of    Detailed 

N/A 

•4,345 

irKuDrporated 

son  Reach. 

Study  at  the  Burlington  Northern  Rail- 

Areas) 

road. 

Just  downstream  of  U.S.  Highway  10  

N/A 

•4,347 

Just  upstream  of  U.S.  Highway  10 

N.'A 

•4,353 

Federal 
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! 

•Depth  in  feet  above 

ground  "Elevation  in  feet 

State 

CItyAowrVcounty 

Source  of  flooding 

Location 

(^«3VD) 

' 

Existing 

Modified 

At  upstream  Limit  ol  Detailed  StixJy  ap- 

M/A 

•4,360 

proximatety    2.500    feet    upstream    of 

U.S.  Highway  '0 

Little  Blackfoot  River-Avon 

At  downstream   Limrt   of   Detailed   Study 

t^A 

•4,656 

Reach. 

approximately    1.950  feet  jownstream 
of  U.S.  i-iighway  12. 

Just  upstream  of  downstream  crossing  of 

H/A 

•4,669 

. 

U.S.  Hignway  12. 

Approximately    176  feet  downstream  of 

^4/A 

•4.710 

upstream  crossing  of  U.S.  Highway  12. 

Just    upstream    of    Burfington    Northern 

N/A 

•4.716 

Railroad. 

Detailed  Stud'y  approximately  3,250  feet 

N/A 

•4,725 

upstream  of  US.  Highway  12. 

Little      Blackfoot       River- 

At  downstream   Limit  of  Detailed  Study 

N/A 

•4,979 

Elliston  Reach. 

approx;mately   6,150   feet   t>elow   con- 
fluence of  Elliston  Creek. 

Approximately   4.250   feet   above   down- 
stream Limrt  of  Deta.ied  Study. 

N/A 

•5,008 

Approximately     1,750    feet     t>3iow     corv 

N/A 

•5,009 

fluence  of  Elliston  Creek. 

Approximately    2,500    feet    upstream    of 

N/A 

•5,040 

♦ 

confluence  of  Elliston  Creek. 

- 

Approximately  4,800  feet  downstream  of 
Burfington  Morthem  Railroad. 

N/A 

•5,042 

Just  upstream  of  U.S.  Highway  12  

N/A 

"5,081 

At  the  confluence  of  Telegraph  Creek 

N/A 

"5.184 

1 

At  the  upstream  Limit  of  Detailed  Study 
appro^mately  11.800  feet  above  corv 
fluence  of  Te'egraph  Creek. 

N/A 

"5.318 

Telegraph  Creek  

At  confluence  with  Little  Blackfoot  River — 
Ellist'on  Reach. 

N/A 

•5,184 

Approximately    1 0,650   feet   upstream   of 

N/A 

•5,342 

confluence  with  Little  BiacMoot  River— 

Elliston  Reach. 

Approximately    12,650   feet   upstream   of 

N/A 

"5,390 

confluence  with  Little  Blackfoot  River — 

Elliston  Reach 

At  Limit  of  Detailed  Study  approximately 

N/A 

"5,520 

16,540  feet  above  the  confluence  with 

Little  Blackfoot  River— Elliston  Reach. 

Elliston  Creek 

At  confluence  with  Little  Blackfoot  River — 

N/A 

"5.024 

Elliston  Reach. 

Approximately    1,000    feet    upstream   of 

N/A 

•5,042 

confluence  with  Little  B'ackfoot  River — 

Elliston  Reach. 

Just  downstream  of  L^e  Burlington  Nortfv 

N/A 

•5,044 

em  Railroad. 

At  Limit  of  Detailed  Study  approximately 

N/A 

•5.134 

2,825  feet  upstream  of  U.S.  Highway 
12. 

Maps  are  available  for  review  at  the  Department  of  Natural  Resources  and  Conservation  Floodplain  Management  Sectksn 

Avenue.  Helena.  Montana  59620. 
Send  com.ments  to  the  Honorable  Kenneth  Fleming,  Chairman,  Powell  County  Board  of  Commissioners,  Courthouse.  409 

Deer  Lodge,  Montana  59722. 


,  1520  East  Sixtti 

Missoun  Avenue, 


Nebraska  

Bellevue  (City) 

1 

Big        Papillion — Papillion 

At  the  southern  extraterritorial  limits,  ap- 

•973 

•973 

Sarpy  County. 

Creek. 

proximately  2,300  feet  downstream  of 
Burlington  Northern  Railroad, 

Approximately     100    feet    upstream    of 

•979 

•978 

Wagon  Trail  Road. 

Just  upstream  of  Kennedy  Expressway  ... 

•983 

•982 

Just  upstream  of  State  Highway  370  

•990 

•989 

Just  downstream  of  Cornhusker  Drive  

•998 

•993 

At  Sarpy-Dougias  County  Boundary  

•1.001 

•998 

West  Papillion  Creek  

At  the  confluence  with  Big  Papillion  Creek 

•991 

•990 

Approximately  lOO  feet  upstream  of  36th 

•993 

•991 

Street. 
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State 

City /town/county 

Source  of  flooding 

Location 

#Depth  in  feet  atx>ve 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

■  Modified 

Betz  Road  Ditch  .„ 

At  the  extraterritonal  limits  located  ap- 
pfoximately  2,800  feet  upstream  of 
48tti  Street. 

Approximatety  600  feet  downstream  of 
U.S.  Highway  73-75. 

Approximately  150  feet  upstrea.m  of  High- 
way 370. 

Approximately  100  feet  upstream  of  Twin 
Ridge  Drive. 

Just  upstream  of  Fairfax  Drive  

•1,001 

•990 

•1,001 

•1,033 

•1,057 
•1.073 

•1,002 

•988 
•1,003 
•1.028 
•1.057 

Approximately  250  feet  upstream  of  Lin- 
coln Road. 

•1.073 

Maps  are  avaflatte  for  review  at  the  Planning  Department,  City  of  Bellevue,  210  West  Mission  Street,  Bellevue,  Nebraska. 

Serxl  comments  to  The  Honorabie  Inez  Boyd.  Mayof.  Oty  of  Bellevue,  City  Hall,  210  West  Mission  Street,  Bellevue,  Nebraska  65005. 


Nebraska 


La  Vista  (City) 
Sa-py  County. 


Big        Papillion — Papilltor 
Creek. 

West  Pap*ion  Creek  


Vaps  are  available 
Send  comments  to 


Approximately  6,370  feet  upstream  of 
Cornhusker  Drive. 

At  the  Sarpy-Douglas  County  Boundary  .. 

Approximately  2.700  feet  downstream  of 
Giles  Road. 

Approximately  1,500  feet  downstream  of 
Giles  Road  at  the  extraterritorial  limits. 

Just  downstream  of  Giles  Road  

Approximately  400  feet  downstream  of 
Harrison  Road. 

Approximately  950  feet  upstream  of  Inter- 
state Highway  80  at  the  Sarpy-Douglas 
County  Boundary. 

for  review  at  City  Hall.  City  cH  La  Vista,  81 16  Vista.  81 16  Parkview  Boulevard.  La  Vista.  NetM-asKa. 

The  Honorable  Harold  Andereon.  Mayof.  City  of  La  Vista.  81 16  Parkview  Boulevard.  La  Vista.  Nebraska  68128. 


•998 


•1.001 
•1,028 

•1.029 

•1.033 

•1,041 

•1,044 


•994 

•998 
•1,026 

•1.027 

•1,029 
•1,010 

•1,044 


^Jetl»aska 


Papillion  (City) 
Sarpy  County. 


Big  PaptUion  Creek 


West  Papttlkxi  Creek 


West  MkJIand  Creek 


At  the  intersection  of  the  floodi^ay  bound- 
ary and  the  east  extraterritorial  limits,  at 
a  point  located  approximately  1,500 
feet  north  of  Cornhusker  Drive. 

Approximately  6,370  feet  upstream  of 
Cornhusker  Drive. 

At  the  east  extraterritorial  limits  located 
approximately  2,800  feet  upstream  of 
43th  Street. 

Just  upstream  of  66th  Street  

Just  downstream  of  Washington  Street 
(84th  Street). 

Approximately  1,500  feet  downstream  of 
Giles  Road  at  the  extratemtoria!  limits. 

Approximately  1,040  feet  upstream  of 
Chicago  Rock  Island  and  Pacific  Rai'- 
road. 

Approximately  2,040  feet  upstream  of 
Cliicago  Rock  Island  and  Pacific  Rail- 
road. 


•998 


None 


A'aps  are  available 
Se.-xi  com-meiits  to 


•993 


•998 

'994 

•1,001 

•1,002 

•1,006 
•1,013 

•1,006 
•1,012 

•1.030 

•1,027 

•1.060 

•1 ,060 

•1.069 


for  review  at  City  Hall.  City  of  Papillion.  122  East  Third  Street.  Papillion.  Nebraska. 

The  Honorable  Pete  Goodman,  Mayor,  City  of  Papillion,  City  Hall,  122  East  Third  Street,  Papillico,  Netxaska  68046. 


Texas 


Jacksorvilie  (City) 
Cherokee  County. 


Maps  are  available 
Sefxj  comments  to 


Keys  Creek  Approximately  350  feet  downstream  of 

U.S.  Highway  79. 
Approximately   175  feet  downstream  of 
U.S.  Highway  79. 

for  review  at  Jacksonville  Devekspment  Center,  307  East  Commerce  Street,  Jacksonville.  Texas 

The  HonoraWe  Lamy  Durrett.  P.O.  Box  1390,  Jacksonville.  Texas  75766. 


None 
None 


•3c4 
•367 


Texas 


Van  Horn  (City) 
Culberson  Courv 

ty. 


Drain  1 


Approximately    2.750    feet    downstream 
from  U.S.  Route  90. 

Approximately  80  feet  upstream  of  U.S. 
Route  90. 


^tone 
None 


•4,009 
•4,032 
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State 

City.town/county 

Source  o<  flooding 

Location 

sDepth  in  feet  above 

ground  •Elevation  in  feet 

(NGVD) 

Existing 

fvloditied 

Drain  2  

Dram  3  

Approximately  350  feet  upstream  of  Elm 
Street. 

Approximately    200   feet   downstream   of 

Jones  Street. 
Approximately    i.'-OO    feet    upstream    of 

Jones  Street. 
Approximately   700   feet  downstream   of 

U.S.  Route  90. 
Approximately  900  feet  upstream  of  U.S. 

PoLfte  90. 

None 
Nor>e 
None 
None 
None 

•4,060 
•4.021 
•4.029 

•4,015 
•4,03? 

Maps  are  available  for  review  at  City  Hall,  1801  West  Broadway,  Van  Horn,  Texas. 

Send  comments  to  The  Honorable  OKey  Lucas.  Mayor,  City  of  Van  Hom,  P.O.  Box  517,  Van  Horn.  Texas  78955. 


Utah 


Blutfdale  (Cit^)  Salt 
Lake  County. 


Jordan  River 


downstream  of 


None 


Approximately  9."'00  fee 
14600  South  Street. 

At  14600  South  Street  

At  Denver  and  Rio  Grande  Western  Rail- 
road. 

At  Joint  Diversion  Structure  

At  Turner  Dam  Diversion  Structure  

Approximately  900  feet  upstream  of  the 
Turner  Dam  Diversion  Structure. 
Maps  are  available  for  review  at  the  City  Cleric's  Office,  City  of  Bluffdale,  I4i75  South  Recfwood  Road.  Biuffdale.  Utah. 

Send  comments  to  The  Honorable  Lee  Wanlass,  Mayor,  City  of  Bluffdale,  14212  South,  3600  West  Street.  Bluffdale.  Utah  84065. 


None 
None 

None 
None 
None 


•4,355 

•4,383 
•4,430 

•4,435 
"4,484 
•4,488 


Utah 


Draper  (City)  Salt 
Lake  County. 


Jordan  River 


None 


Approximatetv  7.800  feet  downstream  of 
12300  South  Street. 

At  12300  South  Street  

At  12600  South  Street  

At  confluence  of  Corner  Canyon  Creek  ... 
Appro»im,ateiy    4.050    feet    upstream    of 
confluence  of  Corner  Canyon  Creek 

Maps  are  available  for  review  at  the  City  Engineer's  Office,  City  of  Draper,  12441  South,  900  East  Street,  Draper.  Utah. 

Send  comments  to  The  Honorable  Dave  Campbell,  Mayor,  City  of  Draper,  12441  South,  900  East  Street,  Draper,  Utah  84020. 


None 
None 
None 
None 


•4,321 

•4,331 
•4,335 
•4,346 
•4,355 


Utah 


Midvale  (City)  Salt 
Lake  County. 


Jordan  River 


Approximately  6,900  feet  downstream  of 
West  Center  Street. 

At  West  Center  Street 

Approximately    1.350    feet    upstream   of 

West  Center  Street. 


None 

None 
None 


Maps  are  available  for  review  at  the  City  of  Midvale,  Engineering  Department,  80  East  Center  Street,  Midvale,  Utah. 
Send  comments  to  The  Honorable  Don  Poulsen,  Mayor  Elect,  City  of  Midvale,  80  East  Center  Street,  Midvale,  Utah  84047. 


Maps  are  available  for  review  at  the  City  of  Murray,  Public  Works  Office,  5025  South  State  Street,  Room  200,  Murray.  Utah. 
Send  comments  to  The  Honorable  Lynn  Pett,  Mayor.  City  of  Murray,  5025  South  State  Street,  Room  200,  Utah  84157. 


•4,275 

•4.286 

•4.288 


Utah  

Munay  (City)  Salt 
Lake  County. 

Jordan  River  

Approximately  3,600  feet  downstream  of 
4500  South  Street. 

None 

•4.242 

At  Brighton  Canal  Diversion  

None 

•4.246 

.    * 

At  Bullion  Street  

None 
None 
None 

•4  262 

At  6400  South  Street  

•4  273 

Approxim.ateiy    i,''00    feet    upstream    of 

•4.276 

6400  South  Street. 

Big  Cottonwood  Creek 

Approximately   80  feet  upstream  of  the 
confluence  with  the  Jordan  River. 

•4.239 

•4.243 

Approximately  800  feet  upstream  of  tfie 

•4.243 

•4.243 

confluence  with  the  Jordan  River. 

' 

At  500  West  Street  

•4,245 
•4.246 

•4.245 

Approximately  ''30  feet  upstream  of  500 

•4.246 

West  Street. 

Utah  

Riverton  (City)  Salt 
Lake  County. 

Jordan  River  

Approximately  4,650  feet  downstream  of 
12400  South  Street. 

None 

•4.324 

At  -2400  South  Street  

None 

•4.331 

At  12600  South  Street     

None 
None 

•4  335 

At  confluence  of  Corner  Canyon  Creek  ... 

•4,346 

Approximately    4,i00    feet    upstream    of 

None 

•4,355 

confluence  of  Corner  Canyon  Creek. 
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State 

City /town/county 

Source  of  flooding 

Locatroo 

#Deptti  in  feet  above 

ground  "Eievation  in  feet 

(nGVD) 

Existing 

Modified 

Maps  are  avaiiaWe  for  review  at  the  City  Engineering  Department,  City  of  Riverton,  949  East,  12400  South  Street,  Riverton,  Utah. 
Send  comments  to  The  Honorable  Jim  Warr,  Mayor,  City  of  Riverton,  12755  South,  1400  West  Street.  Riverton,  Utah  84065. 


Utah 


Salt  Lake  City 
(City)  Salt  Lake 
County. 


Jordan  River 


At  Surplus  Canal  Diversion  Structure 


Approximately  25  feet  upstream  of  21st 
South  Street. 


•4,229 


•4.229 


•4.?32 


•4,232 


Maps  are  available  for  review  at  the  Public  Utilities  Department,  City  of  Salt  Lake  City,  1530  South,  West  Temple  Street,  Salt  Lake  City,  Utah. 
Seod  comments  to  The  Honorable  Deedee  Corridini,  Mayor,  Ci«y  of  Salt  LaKe  City,  1530  South.  West  Te-^le  Street,  Sail  Lake  City,  Utah 


Utah 

Sal^  Lake  Counr, 
(Unincorporated 
Areas), 

Jordan  River  

At  2100  South  Street  .._ _ _.. 

None 

•4.232 

At  3300  South  Street  „ 

None 

•4,236 

At  3900  South  Street  

Nor>e 

•4,239 

At  Taylorsville  Expressway  

None 

•4  245 

At  the  Brighton  Canal  Diversion  Stmcture 

None 

•4,246 

At  the  confluence  with  Little  Cottonwood 

None 

•4.249 

Creek. 

At   Salt    Lake   County— City    of    Murray 

None 

•4,256 

boundary. 

Approximately   300  feet  downstream   of 
7800  South  Street 

None 

•4,285 

Approximately    1,300    feet    upstream   of 

None 

•4,288 

7800  South  Street. 

At  9000  South  Street  _ 

None 

•4,297 

Approximately    2,700    feet    upstream   of 

None 

•4.300 

9000  South  Street 

Approximately    3,200    feet    upst'-eam    of 

None 

•4,301 

9000  South  Street 

Maps  a.-e  ava:i3t)te  for  resiew  at  the  Development  Services  Division.  Saft  Lake  County.  2001  So^Ah  State,  No.  r^J-3600,  Salt  Lake,  Utah. 

Sena  comments  to  The  honorable  James  Bradley,  Chairperson,  Salt  Lake  County  Commissioner.  2001  Sout.n  State  Street,  Salt  Lake  City, 
Utah  84 -90^600. 


Utah  .„ 

Sandy  City  (Crtv) 

Jordan  River  ... 

At  9000  South  Street  

None 

'4  297 

Salt  Lake  County. 

At  t^rth  Jordan  Canal  Diversion „ 

None 

•4,302 

Approximately  3,125  feet  above  the  North 

None 

•4.305 

Jordan  Canal  Dtversion. 

Maps  are  a^a'iabie  for  revevv  at  the  City  Engineering  Department,  City  of  Sandy  City,  10000  Centennial  Parkway.  Sandy  Cit,,  Utah. 
Send  comn^nts  to  The  Honorable  Tom  Odom,  Mayor  Elect,  City  of  Sandy  City.  10000  Centennial  ParVway,  Sandy  Dty,  Utah  84070. 


Utah 


South  Jordan  (City) 
Salt  Lane  County. 


Jordan  River 


None 


Approximately   350   feet  downst'-eam   of 

the  North  Jordan  Canal  Diversion. 
At  10600  South  Street  

Approximately  6.500  feet  upstream  o*  the 

confluence  of  Willow  CreeK. 
At  the  confluence  wrth  the  Jorcian  R;ver  .. 
Approximately  400  feet  upstream  ot  the 

conftuerKe  with  the  Jordan  River 
Approximately  l  ,000  feet  upstream  of  t^e 

confluence  with  the  Jordan  River. 
Approximately  2.560  feet  upstream  of  tne 

confluence  with  ttie  Jordan  River. 

Mapi  are  available  for  review  at  the  Planning  Department,  City  of  South  Jordan,  111755  Redwood  Road,  South  Jordan.  Utah. 

Send  comments  to  The  Honorat)<e  Theron  Hutch*ngs,  Mayor.  City  of  South  Jordan,  1 1 1755  Redwood  Road.  Sotrth  Jordan,  Utah  84095. 


•4,301 


None 

•4,313 

None 

•4.324 

None 

•4,317 

•4.314 

•4,317 

•4.313 

•4,318 

•4.344 

•4.344 

Utah  .._ 

South  Salt  Lake 
(City)  Salt  Lake 
County. 

Jordan  River  

Approximately   100   feet  downstream   of 
2100  South  Street. 

None 

•4.233 

At  the  confluence  of  Mill  Creek  

None 
None 

•4  234 

At  3300  South  Street  

•4,235 
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State 


City/town/cotifTty 


Source  of  flooding 


Location 


#Oepth  in  feet  atxjve 

ground  "Elevabon  in  feet 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  review  at  ttie  City  Engineering  Department,  Soutti  Salt  Lake  City,  220  East  Morris  Avenue,  South  Salt  Lake,  Utah. 
Send  comments  to  The  Honorable  Eldon  Famsworth,  Mayor,  City  of  Soutti  Lake,  220  East  Monls  Avenue,  South  Salt  Lake,  Utah  84155. 


Utah 


West  Jordan  (City) 
Salt  Lake  County. 


Jordan  River 


At  6400  South  Street 


At  7800  South  Street  

At  9000  S-^atti  Street  , 

At  confljence  of  Dry  Greek 


None 

None 
None 
None 


•4,273 

•4,286 
'4,297 
*4j300 


Maps  are  available  for  review  at  the  City  Engineer's  Offce,  City  of  West  Jordan  ,  8000  South  Red-wood  Road,  Draper,  Utah. 
Send  comments  to  The  Honorable  Dan  Dahigren,  Mayor,  City  of  West  Jordan,  8000  South  Redwood  Road,  Draper,  Utah  84020. 


Utah 


West  Valley  City 
(City)  Salt  Lake 
County. 


Jordan  River 


At  2100  South  Street 


At  copflijence  z'  Mill  Creek 
A!  330C  SojXh  St-eet  

At  3900  Sou!^  Street  


None 


None 
None 
None 


•4,232 


•4,233 
•4,236 
•4,240 


Maps  are  availat>le  for  review  at  the  City  of  West  Valley  City,  Public  WorVs  Depa.tment,  Engineering  Division,  3600  Constitution  Boulevard, 
West  Valley  City,  Utah. 

Send  comments  to  The  Honorable  Brent  Anderson,  Mayor,  City  of  West  Valley.  3600  Constitution  Street,  Draper.  Utah  84020. 


Washington 


Bjrien  (City)  King 
County. 


Miller  Creek 


Approximately  1.770  teet  downstream  of 

First  Avenue  South. 

Just  upstf-eam  of  First  Avenue  South  

Just  upstream  cf  Amt)aum  Boulevard  

At  tr^e  culvert  outlet,  appro xirr.ately  400 

feet  downstream  of  Des  Moines  Way. 

Maps  are  available  for  review  at  City  HaB,  C*y  of  Burien,  13838  First  Avenue  South,  B^jnen,  Washington 

Send  comfT»ents  to  The  Hooofabie  Arun  Jtiaveri,  Mayor,  City  of  Burien,  City  Hall,  13838  First  Avenue  South,  Burien.  Washington  98168. 


None 
None 
None 


•137 

•137 
•192 
•200 


Washington 


Richards  Creek 


South  of  Southeast  Allen  Poad  at  inter- 
section of  I38t^  Avenue  SE. 


King  County  Unin- 
corporated Areas 

Maps  are  available  for  review  ai  Building  and  Land  Development  Division.  360C  i3th  Place,  Believue,  Washington. 

Send  comments  to  The  Honorable  Tim  HiH,  Courtty  Executive,  516  Third  Avenue,  Seattle.  Washington  98104. 


None 


•329 


Washington 


Nof  manc?v  Park 
(City)  King  Coun- 
ty 


Miller  Creek 


At  the  private  drive  located  approximately 
260  feet  above  mouth. 


•9 


•9 


At  SW.  1 75th  Race  '17  ",5 

Approximately    120  feet  downstream  of  ^47  *44 

the  Sewage  Plant  North  Access  Road. 

Maps  are  avaiiatwe  for  review  at  the  Department  of  Planning,  801  Southwest  l74th  ~t.'eet.  Nofmandy  Park,  Washington, 

Serxj  cc.mmerts  to  The  Honorable  Stuart  Creighton,  Mayor,  City  of  Norr-.ancy  Part*.  8C*  Southwest  174th  Street,  Normandy  Park,  Washing- 
Ion  98166, 


Washington 

Seatac  (City)  King 
County. 

MHIer  Creek _ 

At  the  culvert  irict  just  upstream  of  Des 
Motnes  Way. 

None 

•204 

Jusi  Lpstrean  of  South  160th  Street 

None 

•2^7 

AI  1 2th  Avenue  South  extended,  at  Lake 
Reba  Detention  Pond  Outlet. 

None 

•266 

At  Lake  Peba  Detention  Pond 

None 

•274 

Maps  are  avalatjle  for  reviev*  at  the  Department  of  Public  Works,  19215  28th  Avenue  South,  Seatac,  Was.hington. 

Send  com.n-;f:,-ts  tc  The  Honorable  Frank  Hansen,  Mayor,  City  cf  Seatac,  City  Ha<l,  19215  28th  Avenue  South.  Seatac,  Washington  98188. 


(Catalog  of  Federal  Etomestic  Assistance  No. 
83.100,  "Flood  InsuraEce") 

Dated:  March  8. 19Q4. 
Robert  H.  Volland, 

Acting  Deputy  Associate  Director.  Mitigption 
Diroctomte. 
ItR  Doc.  54-6083  Filsd  3-15-94;  8:45  am] 

BILLING  CODE  8-I»-e3-P-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  2+5  and  252 
Defe'^ss  ^eds^9l  Aca-'sitior! 

Darrtiiitanzation 

AGENCY:  Department  of  Defense  (DoD). 


ACTION:  Proposed  rule  with  request  for 
public  commeats. 

SUMMARY:  The  Defense  Acquisition 
Regulations  Council  is  proposing 
changes  to  the  Defense  FAR  Suppien:ent 
(DFARS)  to  cover  control  cf  Munitions 
List  items  (MLI)  and  Strategic  List  items 
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(SLl)  and  d'^inilitarization  of  excess 
prnpprty. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  to  the  address 
shown  below  on  or  before  May  16,  1994 
to  be  considered  in  the  formulation  of 
d  Una!  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Defense 
Acquisition  Regulations  Directorate, 
Attn:  IMD  3D139,  OliSD  (A&T),  3062 
Defense  Pentagon.  Washington,  DC 
20301-3062.  FAX  (703)  697-9845. 
Please  cite  DFARS  Case  92-D024  in  all 
correspond'^nce  related  to  this  case. 
FOR  FUPTHER  INFORMATION  CONTACT:  Mr. 
Owen  Green;  (703)  697-7266. 

SUPPLEMENTARY  INFORMATION: 

.\.  Background 

This  proposed  rule  amends  DFARS  by 
adding  a  subsection  at  245  504-70  and 
a  clause  at  252.245-7XXX,  and  by 
revising  245  601,  245.604,  245.610-4, 
and  245.7310-1  to  improve  control  of 
Munitions  List  items  (MLI)  and  Strategic 
List  items  (SLI)  and  demilitarization  of 
excess  contractor  inventory.  The 
proposed  rule  will  require  the  Military 
Departments  to  determine  whether 
(•ovemment  property  qualifies  as  MLI 
or  SLL  to  identify  it  as  such  in  contracts 
ami  purchase  orders,  and  to  include 
specific  demihtarization  instructions  in 
the  contracts.  The  rule  also  specifies 
contractor  responsibilities  for 
demilitarizing  or  applying  security  trade 
controls  over  such  property  when 
applicable  and  requires  contractors  to 
include  a  demihtarization  code  with  the 
iiem  description  on  inventory  schedules 
generated  to  report  e.xcess  Government 
property.  Furthermore,  contractors  are 
required  to  include  such  provisions  in 
ary  subcontract  that  furnishes  or 
supplies  MLI  or  SLI  to  subcontractors, 
or  that  requires  subcontractors  to 
manufacture  or  produce  MLI  or  SLI. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
applies,  but  the  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulator)'  Flexibility  Act,  5  U.S.C.  601, 
e(  seq.,  because  the  vast  majority  of 
property  to  bo  demilitarized,  including 
MLI  and  SLI.  is  in  the  custody  of  large 
contractors.  An  initial  Regulatory- 
Flexibility  Analysis  (IRF,\)  has  therefore 
not  been  performed.  Comments  are 
invited  from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
Subparts  will  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 


separately  and  should  cite  DAR  Case 
92-D024  in  all  corTspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
because  the  proposed  rule  imposes 
reporting  and  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501. 
et  seq.  A  request  for  clearance  of  the 
information  collection  has  been 
submitted  to  OMB 

List  of  Subjects  in  48  CFR  Parts  245  and 
252 

Government  procurement. 
Claudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Directorate. 

Therefore  it  is  proposed  that  48  CFR 
parts  245  and  252  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  245  and  252  is  revised  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  (FAR)  48  CFR 
part  1,  subpart  1.3. 

2.  Section  245.601  is  amended  by 
revising  paragraph  (2)  to  read  as  follows: 

245.601     Detinitions 

***** 

2.  Demilitarization  is  defined  in  the 
clause  at  252.245-7XXX. 
Demilitarization  and  Security  Trade 
Controls. 


245.604    [Amended] 

3.  Section  245.604  is  amended  by 
removing  paragraph  (3)  and 
redesignating  paragraphs  (4)  and  (5)  as 
paragraphs  (3)  and  (4). 

4.  Section  245.604-70  is  added  to 
read  as  follows: 

245.604-70    Demilitarization  and  security 
trade  controls. 

(a)  Contracting  officers  shall  ensure 
that  purchase  requests  include — 

(1)  A  statement  that  each  item  of 
Government  property  assigned  a 
national  stock  number  or  nonstandard 
stock  number  to  be  furnished  to  a 
contractor  under  the  resultant  contract 
has  been  reviewed  to  determine  whether 
it— 

(i)  Appears  on  the  U.S.  Munitions  List 
(DoD  4160.21-M-l.  Appendix  1);  and/ 
or 

(ii)  Meets  the  criteria  for  a  Munitions 
List  item  or  Strategic  List  item;  and 

(iii)  Requires  demihtarization  and/or 
security  trade  controls. 

(2)  Specific  demilitarization 
instructions,  if  required,  in  accordance 
with  Appendices  4  and  5  of  DoD 
4160.21-M-l.  Defense  Militarization 
.Manual. 


(b)  Contract  clause.  Use  the  clause  at 
252.24.5-7XXX.  Demilitarization  and 
Security  Trade  Controls,  in  solicitations 
and  contracts  for  items  that,  if  disposed 
of,  would  require  demilitarization  and/ 
or  security  trade  controls. 

5.  Section  245.7310-1  is  amended  by 
revising  paragraph  fa)  to  read  as  follows: 

245.7310-1     Demilitanzation. 
***** 

(a)  Demilitarization. 

Item(s) require 

demilitarization  by  the  Purchaser  in  the 
manner  and  to  the  degree  set  forth  in  the 
Defense  Demilitarization  Manual,  DoD 
4160.21-M-l. 

*  •  *  •  * 

6.  Section  252.245-7XXX  is  added  to 
read  as  follows: 

252.245-7XXX    Demilitarization  and 
Security  Trade  Controls. 

-As  prescribed  in  245.604-70(b),  use 
the  following  clause: 

Demilitarization  and  Security  Trade  Controls 
(XXX  1994) 

(a)  Definitions. 
Demilitarization  means  the  act  of 

destroying  the  milita-y  offensive  or  defensive 
advantage  inherent  in  certain  tvpes  of 
equipment  or  material  The  term  includes 
mutilation,  dumping  at  sea,  cutting,  crushing, 
scrapping,  melting,  burning  or  alteration 
designed  to  prevent  the  further  use  of  this 
equipment  and  material  for  its  originally 
intended  militarj'  or  lethal  purpose  and 
applies  equally  to  material  in  unserviceable 
or  serviceable  condition,  that  has  been 
screened  through  the  Inventory  Control  Point 
(ICP)  and  declared  surplus  or  foreign  excess 

Munitions  List  item  means  any  item 
contained  in  the  U.S.  Munitions  list  (22  CFR 
part  121). 

Security  trade  controls  means  control 
procedures  designed  to  preclude  the  sale  or 
shipment  of  Munitions  List  or  Strategic  List 
property  to  any  entity  whose  interests  are 
mimical  to  those  of  the  United  States.  These 
controls  are  also  applicable  to  such  other 
selected  property  as  may  be  designated  by 
the  Deputy  Under  Secretary  of  Defense 
(Trade  Security  Policy). 

Strategic  List  item  means  an  item  assig:i;ed 
a  code  letter  "A"  or  "B"  following  the  exf>ort 
control  classification  number  (ECCN)  on  the 
Commerce  Control  List,  Supplement  No.  1  to 
§  799.1  of  the  Export  Administration 
Regulations.  Department  of  Commerce. 

(b)  This  contract  requires  the  manufacture, 
assembly,  lest,  maintenance,  repair,  and 
delivery  of  items  that  are,  or  include. 
Munitions  List  items  or  Strategic  List  items. 
The  contract  may  also  require  the 
manufacture,  assembly,  test,  maintenance, 
repair,  delivery  or  use  of  special  tooling, 
special  test  equipment,  or  plant  equipment 
that  is  a  Munitions  List  item  or  Strategic  List 
item.  When  such  items  become  excess  to  the 
needs  of  the  Contractor  in  performing  this 
contract,  the  Contractor  shall — 

(1)  Ensure  a  demilitarization  code  is 
included  in  the  item  description  on 
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inventory  schedules  generated  to  rrporl  the 
excess  Government  projjerty,  utilizing  the 
guidelines  provided  in  the  Defense 
Demilitarization  Man-aai.  DoD  4160.21-M-1: 

(2)  Demilitarize  the  items,  as  required;  and 

(3)  Apply  security  trade  controls  as 
niquired  by  the  Arms  Export  Control  Act  and 
Export  Administraticn  Act  of  1979. 

(c)  The  Contractor  also  shall  include  this 
clause,  including  this  paragrsph  (c)  in  any 
subcontract  issued  under  this  contract  that 
provides  Munitions  List  items  or  Strategic 
List  items  to  the  subcontractor  or  requires  the 
subcontractor  to  manufacture,  a.-sercble.  test, 
maintain,  repair,  or  deliver  items  that  are  or 
include  Munitions  List  items  or  .Strategic  List 
items. 

(End  of  clause] 

IFR  Doc.  94-5819  Filed  3-15-94;  8:45  am] 

RIL'  inr,  CODE  381tMJ1-M 


DEPARTMENT  OF  TRANSPORTATION 

Nationaf  Highway  "^raffle  Safe^y 
Administrat'cn 

49  CFR  Part  571 

[Docket  No.  7M)S.  Notice  25] 

RIN2127-AFC2 

FacJerai  Motor  Vehicle  Safety 
Standards;  CHll-j  .^estrairt  Systerrs 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  mlemaking 
fMPRMI. 


SUMMARY:  This  doctiment  addresses  the 
possible  need  to  add  a  greater  array  of 
test  dummies  to  Standaid  213  for  use  in 
comphance  tests.  !t  is  the  second  of  two 
proposals  on  child  booster  scat  safety 
resulting  frr>m  theLilermodal  Surface 
Transportation  Efficiency  Act  of  I'JQl. 
That  Act  directeii  Nh  iZ.\  to  i;iitidte 
rulemaking  on  child  booster  seat  s^ifety. 
The  first  NPRM  proposed  to  oj-:;.  rd 
Standard  213's  recjuirements  *ai  child 
briosler  seats  designed  for  use  v^lth  a 
vehicle's  lap  and  shoulder  belts. 
Today's  NPRM  is  intended  to  improve 
the  safety  of  booster  sea's  and  other 
types  of  child  restraint  systems  by 
providing  for  their  more  thorough 
compliance  testing. 
DATES:  Comments  on  this  document 
must  be  received  by  the  agency  no  later 
than  May  16, 1994.  The  proposed 
effective  date  is  180  days  after  the  date 
cf  publication  of  a  final  rule. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber 
and  be  submitted  in  WTiting  to:  Docket 
Section.  National  HIgbv.ay  Traffic 
.Safety  Administration,  room  5109,  400 
Seveath  Street,  SW..  Washington,  DC, 


20590.  Telephone;  (202)  366-5267. 
Docket  hours  are  9:30  a.m.  to  4  o.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Dr.  George  Mouchahoir.  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  St.,  SW..  Washington.  DC. 
2059O  (telephone  202-366-4919). 

SU9PIEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction. 

a  Purpose  of  this  NPRM. 
b.  Previous  NP^.^. 

II.  Specific  propMDsals. 

a.  Child  dummies. 

1.  Dummy  selection  b.-^sed  on 
recommended  weight  of  child  restraint 
users. 

2.  Dummy  selection  based  on 
recommended  sitting  height  of  child 
restraint  users. 

b.  Performan-e  criteria. 

c.  Clarifying  Jiir.cndments. 

d.  Other  issues. 

III.  Rulemaking  Analyses  end  Notices. 

a.  Executive  Order  12866  and  DOT 
R«guh(?ory  Policies  and  Procedures. 

b.  Regi  iatory  Flexibility  Act. 
c  Executive  Order  12612. 

d.  National  Environ.mental  Policy  Act. 

e.  Executive  Order  12778. 
rV'.  Comments  on  'he  proposal. 

I.  Introduction 

This  document  follows  an  advance 
notice  of  proposed  rulemaking 
(.\NPRM)  published  on  May  29, 1992 
about  child  boozier  seat  safety  (57  FR 
22682).  The  ANPRM  was  issued  in 
response  to  the  National  Highway 
Traffic  Safety  Administration 
Authorization  Act  of  1991  (sections 
2500-2509  of  the  Intennodal  Surface 
Transportation  Efficiency  Act 
("ISTEA")).  That  Act  directed  the 
agency  to  initinte  rulemaking  on  child 
booster  seat  safety  and  other  i-ssues. 

The  legislative  history  of  the  ISTEA 
directive  on  booster  seats  sheds  light  on 
the  source  of  Congress's  concerns  about 
booster  seats.  That  history,  and 
Congress's  concerns,  were  discussed  in 
detail  in  the  May  1992  ANPRM.  and  are 
briefly  summarized  below. 

The  ISTEA  directive  originated  in  S. 
1012,  a  bill  reported  by  the  Senate 
Committ!?e  0!i  Commerce.  Science,  and 
Transportation  and  added  verbatim,  to 
the  Senate's  surface  transportation  bill 
(S.  1204).  The  Senate  Commerce 
Committee  report  on  S.  1012  expressed 
concern  about  suggestions  that  booster 
seats,  "depending  on  their  design,  can 
be  easily  misused  or  are  olher.vise 
harmful,"  and  that  some  child  seat 
boosters  "may  not  restrain  adequately  a 
child  in  a  crash." 

The  coimnittec's  concerns  about  the 
possible  inability  of  a  booster  seat  to 


restrain  some  chilciren  adequately 
stomjned  from  a  study'  performed  by 
Calspan  Corporation.  Calspan  found 
that  when  the  then-manufactured 
booster  seats  were  tested  with  test 
dummies  representing  the  range  of 
children  for  whom  the  seats  wfere 
recommended,  the  booster  seats  did  not 
appear  to  be  able  to  adequately  restrain 
all  of  those  test  dummies.  When  tested 
to  the  requirements  of  Standard  21.3. 
however,  the  booster  seat  passed  the 
requirements  because  the  standard 
specifies  the  use  of  only  one  dummy,  a 
dummy  representing  a  3-year-old  (33 
pound)  child,  for  testing  a  booster  seat. 
(See  S7.2  of  Standard  213.)  The 
implication  of  these  test  results  w,as  that 
test  dummies  representative  of  a  v.ide 
range  of  child  sizes  were  needed  in 
Standard  213  to  more  effectively  t3st  the 
performance  of  booster  s^ats  and  'ther 
child  restraint  systems.  What  •^^e-  led 
especially  needed  was  an  array  of 
dummies  representing  children  a'  or 
near  the  extremes  of  the  weight  ra.iges 
identified  by  a  manufacturer  as  being 
suitable  for  any  type  of  child  restriint. 

a.  Purpose  of  Today's  XPRM 

This  document  proposes  to  add 
additional  sizes  of  child  compliance  test 
dummies  to  Standard  213,  consistent 
with  ISTFA's  mandate  and  the  po'ential 
safety  problems  shown  in  the  Calspan 
study.  NHTS.\'s  efforts  to  address  those 
safety  problems,  including  the 
possibility  of  new  test  dummies,  v/ere 
begun  prior  to  ISTEA.  Am.ending 
Standard  213  to  incorporate  additional 
test  dummies  for  use  in  compUance 
tests  has  been  one  of  NHTSA's  mcin 
initiatives  for  upgrading  Standard  213, 
as  stated  in  NHTSA '.s  "Planning 
Document  on  the  Potential  Standard  213 
Upgrade."  July  1991  (ilocket  74-09- 
N21).  To  that  end.  NHTSA  developed 
specifications  for  three  new  test 
dummies  end  completed  rulemaking  in 
1991  and  1993  incorporating  those 
specifications  into  part  572.  the  agency's 
regulation  on  antiiropomorphic  te.it 
dummies.  This  step  facilitated  the  use  of 
those  diunmies  in  the  developmer.t  of 
improved  child  restraints. 

Today's  document,  together  with  a 
companion  NFT^M  published  on 
September  1.  1993  (discussed  in  the 
next  section),  responds  to  ISTEA  ps  well 
as  follows  up  on  ihe  agency's  1991 
planning  document  regarding  possible 
ways  of  upgrading  Standard  213.  As 
explained  in  the  "Other  Issues"  section 
of  this  document,  some  of  the  ways  of 
upgrading  Standard  213  will  be 
addressed  over  the  course  of  sever.il 


1  "tvaluafion  of  the  Performance  of  Child 
Restraint  Systems'  (DOT  HS  807  297.  May  1 988). 
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rulemakings.  As  to  the  other  ways,  some 
are  being  further  evaluated;  the 
remaining  ores  do  not  appear  viable 
candidates  for  rulemaking.  The  agency 
notes  that,  in  accordance  with  its  plan 
to  convert  to  the  metric  system  pursuant 
to  the  Omnibus  Trade  and 
Competiveness  Act  and  E.O.  12770. 
today's  proposal  uses  metric  units. 
Thus,  English  units  that  are  in  sections 
of  Standard  213  affected  by  this  .NPRM 
would  be  converted  to  metric  units.  For 
example,  "nine  kilograms  (kg)"  would 
replace  references  in  the  standard  to  "20 
pounds." 

/>.  Pre\ious  NPRM 

The  companion  NPRM  to  this 
document  was  published  on  September 
^.  1993  (58  FR  46928).  The  NPRM, 
which  also  resulted  from  the  May  1992 
.W'PRM.  proposed  to  amend  Standard 
213  to  permit  the  manufacturer  and  sale 
of  belt-positioning  booster  child  seats 
(child  scat  boosters  designed  for  use 
with  a  vehicle's  lap/shoulder  belt 
system).  NHTS.^  said  it  believes  that 
facilitating  the  manufacture  of  beit- 
positioning  booster  seat  could  improve 
booster  seat  safety  because  belt- 
positioning  seats  appear  to  be  capable  of 
ttrcommodating  a  wider  range  of  child 
.sizes  than  currently  manufactured 
shield-type  boosters.  Also,  NHTSA 
stated  that  it  believes  there  is  a 
[■ossibiiity  that  belt-positioning  booster 
seats  used  with  vehicle  lap/shoulder 
bolts  would  perform  better  than  shield 
booster  seats.  NHTSA  proposed 
amending  Standard  213's  compliance 
lest  procedures  to  specify  that  belt- 
positioning  booster  seats  would  be 
(..'ynamically  tested  when  restrained  to 
t.'^,e  test  apparatus  with  a  lap/shoulder 
1  .-.'It.  NHTSA  also  proposed  labeling  and 
informational  requirements  to  decrease 
the  possibihty  that  booster  seats  would 
be  misused. 

II.  Specific  Proposals  in  Today's  NTRM 

a.  Child  Dummies 

Three  new  child  dummies  have  been, 
tentatively  selected  to  be  added  to 
Standard  213  for  use  in  the  compliance 
t'jsting  of  child  restraints.These 
dummies  are  the  newborn  infant 
dummy  described  in  subpart  K  of  49 
CFR  part  572,  the  9-month-old  dummy 
in  subpart  J,  and  the  instrumented  6- 
>  ear-old  dummy  in  subpart  I.  The 
biofidehty,  reliability  and  repeatability 
c,f  the  test  dummies  were  discussed  in 
the  documents  incorporating  the 
dummies  into  part  572  for  the  purpose 
cf  facilitating  child  restraint 
(ievelopment.  See,  final  rule  for 
newborn  dummy  (January  8,  1993,  58 
FR  3229);  9-mcntb-old  dummy  (August 


19,  1991;  56  FR  41077);  6-year-old 
dummy  {.November  14.  1991;  56  FR 
57830). 

This  document  proposes  detailed 
descriptions  of  the  clothing, 
conditioning  and  positioning 
procedures  for  the  dummies  to  ensure 
that  the  test  conditions  are  carefully 
controlled.  The  clothing  that  would  be 
specified  is  the  same,  except  for  size,  as 
that  used  for  the  3-year-old  dummy.  The 
conditioning  specifications  are  the  same 
as  those  currently  used  for  the  3-vear- 
old  dummy. 

With  the  addition  of  the  three  new 
dummies,  there  would  be  four  child  test 
dummies  used  for  Standard  213 
compliance  testing.  The  fourth  dummy 
would  be  the  existing  3-year-old  dummy 
(subpart  C)  for  Standard  213  testing.  As 
to  the  other  existing  dummy,  the  6- 
month-old,  17  pound  (8  kg)  dummy 
(subpart  D).  the  agency  has  tentatively 
decided  that  it  would  no  longer  use  that 
dummy  to  test  child  restraints.  The 
agency  has  tentatively  decided  that 
testing  child  restraints  with  that  dummy 
is  unnecessary  since  the  newborn  and  9- 
month-old  dummies  appear  sufficient  to 
evaluate  the  performance  of  a  child 
restraint  recommended  for  infants. 
Comments  are  requested  on  whether  the 
6  month-old,  subpart  D  dummy  would 
still  be  needed  to  test  child  restraints, 
and  if  so,  which  restraints  should  be 
tested  with  that  dummy. 

In  its  comment  on  the  ANPRM, 
General  Motors  (GM)  expressed  concern 
about  the  5-year-old  and  the  3-year-old 
dummies.  GM  asked  NHTSA  to  refer  to 
GM's  comments  on  the  agency's  earlier 
rulemaking  proposals  to  incorporate 
these  dummies  in  part  572  to  aid  in 
child  restraint  development.  According 
to  GM,  those  comments  "detail  (GM's) 
concerns  regarding  limitations  of  these 
test  devices  *  *   "."While  the 
comment  is  imclear  as  to  what  GM 
means  by  "limitations,"  NHTSA 
assumes  the  commenter  is  referring  to 
the  biofidelity  and  suitability  of  the 
dimiraies  as  test  devices,  or  the  ability 
of  the  dummies  to  measure  various 
crash  forces  imposed  on  them.  NHTSA 
responded  to  issues  about  the  biofidelity 
and  suitability  of  the  dummies  in  the 
previous  rulemakings  on  part  572.  The 
a^;ency  is  not  aware  of  any  infonnaUon, 
submitted  by  GM  or  arising  elsewhere, 
indicating  that  these  dummies  have 
"limitations"  warranting  their  exclusion 
fiorn  use  in  Standard  213  testing. 
Moreover,  information  on  the 
performance  of  the  dummies  in  tests 
conducted  subsequent  to  their 
i.urorporaUon  into  part  572  does  not 
indicate  any  problems  with  their 
performance.  Recently,  these  dummies 
were  used  along  with  the  part  572  three- 


year-old  in  a  large  number  of  sled  tests 
thai  NHTSA  conducted  as  part  of  its 
child  safety  research  program  that  was 
described  in  the  agency's  1991  planning 
document  to  upgrade  Standard  213. 
These  dummies  appeared  to  perform 
satisfactorily,  without  any  problem  that 
would  prevent  their  incorporation  into 
FMVSS  213.  The  findings  of  this 
research  program  were  summarized  in  a 
series  of  reports  that  were  published  in 
October  1992,  under  project  VRTC-82- 
0236  "Child  Restraint  Testing 
(Rulemaking  Support)."  These  reports 
are  available  from  the  National 
Technical  Information  .Service. 
Springfield,  Virginia,  22161. 

GM  suggestecl  in  its  ANPRM 
comments  that  the  child  test  dummies 
should  provide  a  "more  complete  set  of 
measurements"  than  currently  provided 
by  the  three-year-old  dummy.  GM 
suggested  including  the  additional 
measurement  of  forces  imposed  on  the 
dummy's  neck,  abdomen,  and  femur 
areas.  GM  stated  that  injuries  to 
children's  neck,  abdomen,  and  hip, 
thigh  and  knee  areas  can  be  serious,  and 
that  performance  criteria  for  these 
injuries  should  be  developed.  GM  said 
that  these  criteria  can  be  measured  and 
the  neck  and  femur  load  cells  are 
currently  available  for  most  child 
dummies.  The  commenter  also  said  that 
the  development  of  a  device  to  measure 
abdominal  injury  is  both  possible  and 
essential. 

NHTSA  responded  to  an  identical 
comment  from  GM  on  this  issue  in  the 
rulemaking  adopting  the  6-year-old 
dummy  specifications  into  part  572.  The 
part  572  6-year-old  dummy,  referred  to 
as  S.\106C.  can  provide  measurements 
of  crash  forces  imposed  on  the  dummy's 
ftmurs,  in  addition  to  measurements  of 
head  and  chest  accelerations.  In  the 
rulemaking  adopting  the  SA106C 
dummy  (the  same  dum.my  being 
considered  today)  into  part  572,  GM 
suggested  that  NHTSA  adopt  a  6-year- 
old  dummy  based  on  the  50th  percentile 
male  Hybrid-Ill  dummy  instead  of  the 
SA106C  6-year-old  dummy,  because  the 
Hybrid-Ill  child  dummy  was  superior  in 
its  instrumentation. 

NHTSA  responded:  Ford  and  GM 
might  be  correct  that  the  Hybrid-Ill  type 
6-year-uld  dummy  (which  has  yet  to  be 
compleied  and  evaluated)  might 
eventually  have  potential  advantages 
over  the  NHTSA/Humanoid  dummy  in 
the  nuiTiber  of  parameters  the  dummies 
can  measure.  However,  NHTSA  does 
not  believe  that  Lh's  rulemaking  should 
be  delayed  to  further  consider  the 
potential  advantages  of  future  dummies. 
The  SA106C  dummy's  ability  to 
measure  HIC,  chest  acceleration  and 
femur  loads,  and  its  abihty  to  rephcate 
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the  motions  and  excursions  of  a  child  in 
a  crash  are  sufficient  to  provide  vahd 
assessment  of  the  injury  potential  of 
child  restraint  systems  in  a  reliable 
manner.  Since  the  SA106C  dummy  is 
ready  now,  and  a  final  rule  specifying 
the  dummy  will  help  improve  safety, 
the  agency  beheves  it  is  appropriate  to 
proceed  with  adding  the  dummy  to  part 
572.  NHTSA  intends  to  evaluate  the 
Hybnd-III  type  6-year-old  dummy  after 
the  dummy's  design  and  development 
are  completed  and  the  dummy  is 
commercially  available. 

NHTSA  is  not  aware  of  any 
information  showing  that  an  alternate 
child  test  dummy,  such  as  the  Hybrid- 
Ill  6-year-old  dummy,  instead  of  the  part 
572  dummy,  should  be  incorporated 
into  Standard  213.  Accordingly.  NHTSA 
has  decided  to  proceed  with  this 
proposal  to  incorporate  the  part  572  6- 
year-old  dununy. 

1.  Duimmy  Selection  Based  on 
Recommended  Weight  of  Restraint 
Users 

NHTSA  proposes  amending  the 
provisions  is  S7  of  Standard  213  that 
specify  the  child  dummy  or  dummies  to 
be  used  in  testing  a  particular  c^ld 
restraint  system.  Currently.  S7  specifies 
that  the  6-month-old  dummy  is  used  for 
testing  a  child  restraint  system  that  is 
recommended  by  its  manufacturer  for 
children  weighing  up  to  20  pounds,  and 
the  3-year-old  dummy  is  used  for  testing 
a  child  restraint  that  is  recommended 
for  children  v.'uighing  more  than  20 
pounds.  If  a  cliild  restraint  system  is 
recommended  for  use  by  children  in  a 
weight  range  that  includes  some 
children  below  20  pounds  and  others 
above  20  pounds,  the  both  dummies  are 
to  be  used. 

The  ANPRM  discussed  how  the 
agency  might  determine  which  new  test 
dummies  might  be  used  under  Standard 
213  in  the  compliance  testing  of  a 
particular  child  restraint  system:  S7.2  of 
the  standard  could  be  amended  in  the 
following  manner.  A  restraint  that  is 
recommended  for  use  by  children  in  a 
weight  range  that  includes  children 
weighing  not  more  than  7.5  pounds 
would  be  tested  with  the  newborn 
dummy;  from  7.5  to  20  pounds,  with 
both  the  newborn  and  the  nine-month- 
old  dummy;  from  20  to  33  pounds,  with 
both  the  nine-month-old  and  three-year- 
old  dummy;  from  33  to  40  pounds,  with 
the  three-year-old  dummy;  and  40 
pounds  and  above,  with  the  six-year-old 
dummy.  The  agency  anticipates 
proposing  these,  or  similar,  weight 
ranges  in  the  near  future. 

Tne  commenters  generally  supported 
using  the  newborn.  9-month-old.  3-ycar- 
old  and  6-year-old  dummies  for 


Standard  213  compliance  testing.  Gerry. 
Cosco.  Century  Products  and  New  York 
State  supported  using  the  3-year-old  and 
6-year-old  dummies  to  test  booster  seals 
recommended  for  children  weighing 
more  than  35  pounds. 

However,  commenters  also  had 
suggestions  for  revising  the  weight 
ranges  discussed  in  the  ANPRM. 
Advocates  believed  that  the  weight 
ranges  were  deficient  because  only  two 
of  the  ranges  (7.5  to  20  pounds  and  20 
to  33  pounds)  would  have  two  test 
dummies,  one  for  the  lower  weight  limit 
and  another  for  the  upper  weight  hmit. 
SafetyBeltSafe  believed  the  3-year-old 
(33  pound)  dummy  should  be  used  to 
test  booster  seats  recommended  for 
children  weighing  more  than  40 
pounds,  to  address  the  possibility  that 
parents  might  "rush"  a  child  into  a 
booster  seat  when  a  second  child  needs 
to  use  the  toddler  restraint.  Cosco 
believed  that  any  child  seat 
recommended  for  children  weighing 
over  40  pounds  should  be  tested  with 
both  the  3-year-old  and  the  6-year-old 
dummies,  so  that  dummies  at  the 
extreme  weight  ranges  are  used. 

NHTSA  generally  agrees  with  these 
comments.  The  agency  proposes  tc^ 
amend  the  weight  specifications  in  S 7  of 
Standard  213  so  that  to  the  extent 
possible,  each  child  restraint  system 
would  be  subject  to  being  tested  using 
at  least  two  test  dummies.  To  ensure 
that  all  children  recommended  for  a 
restraint  are  adequately  restrained,  the 
dummies  used  to  test  a  restraint  would 
represent  a  wide  range  of  child  sizes. 

However,  NHTSA  has  not  proposed  to 
combine  the  20  to  33  pound  and  the  33 
to  40  pound  ranges  into  a  20  to  40 
pound  range,  as  Cosco  suggested.  Cosco 
stated  that  it  believes  that  the  weight 
ranges  should  be  combined  so  that  child 
restraints  in  the  20  to  40  pound  range 
are  tested  with  the  9-month-old  and  3- 
year-old  dummies.  NHTSA  has 
tentatively  determined  that  booster  seats 
(typically  recommended  for  children  30 
pounds  and  above)  need  not  be  tested 
with  the  9-month-old  (20  pound) 
dummy.  This  is  because  the  September 
1993  NPRM  on  child  booster  seat  safety 
included  a  proposal  that  booster  seats 
must  be  labeled  for  children  weighing 
not  less  than  30  pounds.  If  that  proposal 
is  adopted,  the  label  would  likely 
reduce  the  chances  that  a  booster  seat 
would  be  used  with  children  weighing 
in  the  20  pound  range.  Comments  are 
requested  on  this  issue. 

NHTSA  proposes  the  following 
provisions  for  determining  which 
dummy  or  dummies  are  to  be  used  for 
testing  child  restraints,  based  on  child 
mass: 


•  A  child  restraint  that  is 
recommended  by  its  manufacturer  for 
children  in  a  specified  weight  range  that 
includes  any  children  having  a  mass 
less  than  4  kilograms  (i.e..  9  pounds  or 
less)  is  tested  with  a  newborn  test 
dummy  conforming  to  part  572  subpart 
K. 

•  A  child  restraint  that  is 
recommended  for  children  in  a 
specified  weight  range  that  includes  any 
children  having  masses  from  4  to  not 
more  than  9  kilograms  (weights  of  9  to 
20  pounds)  is  tested  with  a  newborn  test 
dummy  and  a  9-month-old  test  dummy 
conforming  to  part  572  subpart  J. 

•  A  child  restraint  that  is 
recommended  for  children  in  a 
specified  weight  range  that  includes  any 
children  having  masses  from  9  to  not 
more  than  13.5  kilograms  (weights  of  20 
to  30  pounds)  is  tested  with  a  9-month- 
old  test  dummy  and  a  3-year-old  test 
dummy  conforming  to  part  572  subpart 
C. 

•  A  child  restraint  that  is 
recommended  for  children  in  a 
specified  weight  range  that  includes  any 
children  having  masses  equal  to  or 
greater  than  13.5  kilograms  (30  pounds 
and  above)  is  tested  with  a  3-year-old 
test  dummy  and  a  6-year-old  test 
dummy  conforming  to  part  572  subpart 
I. 

If  a  child  restraint  is  recommended  for 
a  weight  range  of  children  that  overlaps, 
in  whole  or  in  part,  two  or  more  of  the 
weight  ranges  set  out  above,  the 
restraint  would  be  tested  vrith  the 
dummies  specified  for  each  of  those 
ranges.  Thus,  for  example,  if  a  child 
restraint  were  recommended  for 
children  having  masses  greater  than  13 
kilograms,  it  would  be  tested  with  the 
9-month-old  dummy,  the  3-year-old 
dummy  and  the  6-year-old  dummy. 

2.  Dummy  Selection  Based  on 
Recommended  Sitting  Height  of 
Restraint  Users 

The  fundamental  purpose  of  today's 
proposal  is  to  ensure  that  each  child 
restraint  performs  as  intended  in 
restraining  the  range  of  children 
recommended  for  it.  Thus,  in  addition 
to  the  above  specifications  for  selecting 
test  dummies  based  on  recommended 
weight  ranges,  the  agency  proposes  to 
supplement  those  specifications  with 
provisions  for  selecting  test  dummies 
based  on  recommended  sitting  height 
ranges.  More  specifically.  NHTSA 
would  establish  supplementary 
provisions  specifying  the  use  of  a 
particular  test  dummy  based  on  the 
child  restraint  manufacturer's 
recommendations  regarding  the  sitting 
height  of  the  children  for  whom  the 
restraint  is  intended.  TTie  effect  of  those 


12228 


Federal  Register  /  Vol.  59,  No.  51  /  Wednesday.  March  16,  1994  /  Proposed  Rules 


provisions  might  in  some  cases  be  to 
increase  the  nunriber  and  variety  of 
dummies  with  which  a  child  restraint 
would  otherwise  have  been  tested  based 
solely  on  the  manufacturer's 
recommendations  regarding  the  weight 
of  children  for  whom  it's  restraint  is 
suitable.  Since  the  Standard  currently 
requires  manufacturers  to  provide 
reccmmendations  concerning  (standing) 
height,  this  document  proposes  to 
change  the  Standard  to  require 
recommendations  regarding  sitting 
height  instead  of  standing  height.  The 
sitting  height  of  a  seated  child  is 
measured  from  the  seating  surface  to  the 
top  of  the  child's  head.  Comments  are 
requested  on  the  merits  of  using  a  sitting 
height  criterion. 

This  issue  relating  to  the  height  of  the 
restrained  child  was  addressed  by  some 
commentcrs.  Advocates  commented  that 
".  .   .  chiid  restraints  must  be 
compliance  tested  for  specific  ranges  of 
child  occupant  sizes  that  appropriately 
match  the  restraint  use 
recommendations  to  the  size,  weight, 
and  height,  of  the  intended  child 
occupants."  Cosco  stated  that  as 
children  get  older,  it  is  the  height, 
instead  of  the  weight,  that  becomes 
more  of  a  determining  factor  in  correct 
car  seat  use. 

The  agency  tentatively  agrees  that  a 
manufacturer's  recommendations  about 
the  suitability  of  the  restraint  for 
children  of  a  particular  height  should  be 
a  factor  in  determining  the  size  of  the 
dummy  or  dummies  to  be  used  to  test 
the  restraint.  NHTSA  is  concerned  that 
if  height  were  not  a  factor,  it  might  be 
possible  for  a  restraint  to  be  tested  with 
a  dummy  or  dummies  insufficiently 
representative  of  the  range  of  children 
r??commended  for  the  restraint.  This 
could  occur  if  a  manufacturer  were  to 
recommend  inconsistent  mass  and 
height  ranges.  A  manufacturer  could 
create  an  inconsistency  by 
recommending  a  height  range  that 
corresponds  to  children  who  are  of 
greater  mass  (weight)  than  the  masses 
expressly  recommended  by  the 
manufact'orer  for  the  restraint. 

For  instance,  suppose  an  Infant 
restraint  were  recommended  for 
children  with  masses  not  more  than  4 
kilograms  (approximately  9  pounds)  and 
a  sitting  height  of  up  to  475  mm. 
Although  the  use  of  both  the  newborn 
and  9-month-old  dummies  would  be 
more  representative  of  the  users  of  the 
restraint,  only  the  newborn  dummy 
would  be  used  if  dummy  selection  were 
based  solely  on  the  mass 
recommendation.  However,  according  to 
a  report  by  the  University  of  Michigan 
on  "Physical  Characteristics  of  Children 
as  Related  to  Death  and  Injury  for 


Consumer  Product  Safety  Design," 
Report  No.  PB-242-221,  of  children 
with  masses  of  4  kilograms,  those  in  the 
95th  percentile  have  a  sitting  height  of 
approximately  450  mm.  Since  the 
restraint  is  recommended  for  children 
with  heights  greater  than  the  95th 
percentile  child,  NHTSA  has  tentatively 
determined  that  it  would  be  appropriate 
to  test  the  infant  restraint  not  only  with 
the  infant  dummy,  but  also  with  a  test 
dummy  representative  of  a  taller  child 
(i  e.,  with  the  9-month-old  dummy). 

NHTSA  proposes  the  following 
provisions  for  determining  which 
dommy  or  dimimies  to  use  for  testing 
child  restraints,  based  on  child  sitting 
height. 

•  A  child  restraint  that  is 
recommended  for  children  in  a 
specified  sitting  height  range  that 
Includes  any  children  whose  sitting 
height  is  not  more  than  450  mm  (450 
mm  is  approximately  the  sitting  height 
for  a  95th  percentile  newborn  male 
child),  is  tested  with  a  newborn  test 
dummy  conforming  to  pert  572,  subpart 
K. 

•  A  child  restraint  that  is 
recommended  for  children  in  a 
specified  sitting  height  r^nge  that 
includes  any  children  whose  sitting 
height  is  between  451  mm  and  500  mm 
(500  mm  is  approximately  the  sitting 
height  for  a  95th  percentile  nine-month- 
old  male  child  whose  mass  is  9 
kilograms),  is  tested  with  a  newborn  test 
dummy  and  a  9-month-old  test  dummy 
conforming  to  part  572,  subpart  j. 

•  A  child  restraint  that  is 
recommended  for  children  in  a 
specified  sitting  height  range  that 
includes  any  children  whose  sitting 
height  is  between  501  mm  and  600  mm 
(600  mm  is  approximately  the  sitting 
height  for  a  95th  percentile  three- year- 
old  male  child  whose  mass  is  13.5 
kilograms),  is  tested  with  a  9-month-old 
test  dunmiy  and  a  3-year-old  test 
dummy  conforming  to  part  572,  subpart 
C. 

•  A  child  restraint  that  is 
recommended  for  children  in  a 
specified  sitting  height  range  that 
includes  any  children  whose  sitting 
height  is  equal  to  or  greater  than  600 
mm  is  tested  with  a  3-year-old  test 
dummy  and  a  6-year-old  test  dummy 
conforming  to  part  572.  subpart  I. 

If  a  child  restraint  is  recommended  for 
a  sitting  height  range  of  children  that 
overlaps,  in  whole  or  in  part,  two  or 
more  of  the  height  ranges  set  out  above, 
the  restraint  would  be  tested  with  the 
dummies  specified  for  each  of  those 
ranges.  Thus,  for  example,  if  a  child 
restraint  were  recommended  for 
children  having  sitting  heights  greater 
than  480  mm.  it  would  be  tested  with 


the  9-month-old  dummy,  the  3-year-old 
dummy  and  the  6-year-old  dummy. 

b.  Perfonnance  Criteria 

The  performance  criteria  which  a 
child  restraint  must  meet  when 
restraining  a  dummy  would  generally  be 
unchanged,  except  as  described  later  in 
this  section.  Thus,  the  requirements 
regarding  dynamic  performance 
(including  the  head  and  chest  injury 
criteria  and  excursion),  force 
distribution,  installation,  child  restraint 
belts  and  buckles  and  flammability 
would  generally  be  uniform  for  all 
restraints,  regardless  of  the  size  of  the 
dummy  used.  For  example,  Standard 
213  ciirrently  requires  a  child  restraint 
to  limit  forces  on  the  head  and  chest  of 
the  3-year-old  test  dummy,  to  1000  HlC 
(head)  and  60  g's  (chest).  These  criteria 
would  bo  unchanged  for  testing  done 
with  the  6-year-old  dummy. 

CM  commented  on  the  general 
appropriateness  of  the  existing  injury 
criteria  for  children.  The  HlC  and  chest 
g's  injury  criteria  are  the  same  as  those 
specified  in  Standard  208,  Occupant 
Crash  Protection  (49  CFR  571.208)  for 
motor  vehicles  when  they  are  tested 
with  the  50th  percentile  adult  male 
dummy.  GM  stated  that  it  believes  the 
values  for  the  child  dummies  should  be 
separately  scaled  from  tlie  adult  dummy 
"to  reflect  anatomical  differences  and 
differing  injury  tolerance  of  children." 

NHTSA  does  not  agree.  As  to 
specifying  different  HlC  values  for  each 
child  dummy,  the  agency  does  not 
believe  that  a  consensus  exists  on  values 
for  such  limits.  No  person  commenting 
on  the  agency's  rulemaking  proposals 
for  child  restraint  systems,  or  otherwise 
providing  information  to  the  agency,  has 
been  able  to  provide  actual  data  on  head 
injury  of  children  of  various  ages  to 
support  any  suggested  value  for  HIC 
other  than  1000  HIC.  Moreover, 
comments  on  NHTSA 's  planning 
document  agreed  that  the  limits  of  1000 
HIC  and  60g  chest  are  acceptable  for  the 
three-  and  six-year-old  dummies.  The 
commenters  believed  that  those  limits 
are  not  appropriate  for  smaller  sized 
dummies,  which  is  an  issue  not 
addressed  by  this  NPRM.  Based  on  this 
information,  NHTSA  is  proposing  to  use 
the  1000  HIC  and  60g  chest  acceleration 
limits  of  Standard  213  for  the  six- year- 
old  dummy. 

Some  requirements  in  Standard  213 
would  differ  depending  on  the  child  test 
dummy  used.  As  noted  above,  a  child 
restraint  might  be  tested  with  multiple 
dummies  under  this  proposal.  In  that 
event,  the  largest  of  the  dummies  used 
in  the  testing  would  also  be  used  for 
determining  the  applicability  of  the  seat 
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back  requirement  and  for  determining 
compliance  with  that  requirement. 

However,  the  6-year-old  dummy 
would  not  be  used  to  determine  either 
whether  a  seat  back  is  needed  on  a  child 
restraint  or  whether  a  required  seat  back 
is  high  enough  although  that  restraint 
had  been  tested  for  compliance  with  the 
dynamic  performance  requirements 
using  a  6-year-old  dummy.  Standard 
213  currently  requires  certain  child 
seats  to  have  a  seat  back  to  provide 
restraint  against  rearward  movement  of 
the  child's  head  (rearward  in  relation  to 
the  child).  (S5.2.1)  The  determination  of 
whether  a  seat  back  is  required  on  a 
child  restraint  is  based  on  the  dummiy 
used  in  the  compliance  testing  of  the 
restraint.  A  child  restraint  need  not  have 
a  seat  back  if  a  specified  point  on  the 
dummy's  head  (approximately  located 
at  the  top  of  the  dummy's  ears)  is  below 
the  top  of  the  standard  seat  assembly  to 
which  the  restraint  is  attached  for 
compliance  testing.  (S5.2.1.2)  Booster 
seats  are  currently  tested  with  the  3- 
year-old  dummy,  which  sits  low  enough 
on  the  standard  seat  assembly  that  the 
point  on  the  dummy's  head  is  not  above 
the  top  of  the  seat  assembly.  Since  that 
dummy  is  used,  booster  seats  need  not 
have  seat  backs.  If  the  6-year-old 
dummy  were  to  be  incorporated  into 
Standard  213  and  if  S5.2.1  were  to 
remain  unchanged,  the  impact  on 
booster  seats  could  be  substantial.  Most, 
if  not  all,  booster  seats  (and  perhaps 
other  t>T3es  of  child  seats)  might  have  to 
be  redesigned  to  have  a  seat  back.  This 
is  because  the  sitting  height  of  the  6- 
year-old  dummy  is  higher  than  that  of 
the  3-year-old.  As  a  result,  the  critical 
point  on  the  head  of  the  6-year-old 
dummy  is  likely  to  be  above  the  top  of 
the  seat  assembly.  There  may  be 
additional  costs  associated  with  such 
redesign. 

NHTSA  does  not  know  of  real  world 
crash  data  that  indicate  a  problem  with 
head  or  neck  injuries  in  rear  impact 
crashes.  (See  also,  denial  of  petition  for 
rulemaking  to  require  a  special  warning 
on  child  seats  addressing  possible 
whiplash  injuries  due  to  lack  of  head 
restraint.  56  FR  3064.  January  28.  1991.) 
In  view  of  the  possible  redesign  costs 
and  the  apparent  lack  of  a  safety  need 
for  a  seat  back  on  boosters.  NHTSA  has 
tentatively  determined  that  S5.2.1.1 
should  provide  that  the  6-year-old 
dummy  is  not  used  to  determine  the 
applicability  of  or  compliance  with  the 
seat  back  requirements.  Comments  are 
requested  on  this  issue.  NHTSA  is 
particularly  interested  in  crash  data 
indicating  a  need  for  a  requirement  for 
a  seat  back  on  booster  seats.  Comments 
are  also  requested  on  any  additional 


costs  that  might  result  from  redesigning 
child  restraints  to  provide  a  seat  back. 
A  requirement  that  currently  differs 
accordingly  to  the  test  dummy  or 
dummies  used  in  testing  a  child 
restraint,  and  would  continue  to  do  so 
under  this  proposal,  is  that  regarding 
post-impact  buckle  force  release 
(S5. 4. 3. 5(b)).  Currently.  S5.4.3.5(b) 
requires  each  child  seat  belt  buckle  to 
release  when  a  force  of  not  more  than 
16  pounds  is  applied,  while  tension 
(simulating  a  child  restrained  in  the 
child  seat)  is  appUed  to  the  buckle. 
Tension  is  applied  because  a  child  in 
the  seat  could  impose  a  load  on  the  belt 
buckle  which  increases  the  difficulty  of 
releasing  it.  The  test  procedures  for  this 
requirement  (S6.2)  specify  that  the 
applied  tension  is  20  pounds  in  the  case 
of  a  system  tested  with  a  6-month-old 
dummy  and  45  pounds  in  the  case  of  a 
system  tested  with  a  3-year-old  dummy. 
In  both  cases,  the  force  level  is  based  on 
the  heaviest  children  who  are  likely  to 
use  the  restraint.  NHTSA  proposes  to 
amend  S6.2  so  that  the  tension  would  be 
50  Newtons  when  the  system  is  tested 
with  a  newborn  dummy.  90  Newtons  for 
tests  with  a  9-month-old  dummy.  200 
Newtons  for  tests  with  a  3-year-old 
dummy,  and  270  Newtons  for  tests  with 
a  6-year-old  dummy. 

c.  Clarifying  Amendments 

NHTSA  is  also  proposing  three 
clarifying  amendments  unrelated  to  the 
addition  of  new  sizes  of  dummies  to 
Standard  213.  Two  of  the  amendments 
would  clarify  the  standard's  excursion 
requirements.  The  excursion 
requirement  for  built-in  child  restraints 
(S5. 1.3. 1(b))  prohibits  the  dummy's 
knee  pivot  from  passing  through  a  plane 
that  is  specified  distance  "forward  of 
the  hinge  point  of  the  specific  vehicle 
seat  into  which  the  system  is  built." 
Chr>'sler  suggested  (docket  74-09-N24- 
001)  that  NHTSA  amend  the  reference 
point  because  the  "hinge  point  of  the 
specific  vehicle  seat"  cannot  be  readily 
defined  for  most  vehicle  seats.  This  is 
because  most  vehicle  seats  into  which  a 
built-in  child  restraint  is  fabricated  do 
not  have  hinges  for  their  backs,  or  are 
configured  so  that  the  hinge  is  not  easily 
seen  during  dynamic  testing. 

NHTSA  IS  addressing  this  concern  by 
proposing  to  reference  the  H-point  on 
the  seat,  which  is  a  reference  point  used 
in  Sll  of  Standard  208.  "Occupant 
Crash  Protection."  and  in  S4.3  of 
Standard  210.  "Seat  Beh  Assembly 
Anchorages."  The  H-point  of  a  specific 
vehicle  seating  position  is  determined 
by  using  equipment  and  procedures 
specified  in  the  Society  of  Automotive 
Engineers  (SAE)  recommended  practice 
SAE  1826  (May  1987),  "Devices  for  Use 


in  Defining  and  Measuring  Vehicle 
Seating  Accommodation."  The  H-point 
is  identified  either  during  the  seat's 
design  by  means  of  a  two-dimensional 
drafting  template,  or  after  the  veliicle  is 
completely  manufactured,  by  means  of 
a  three-dimensional  device.  The  H-point 
is  located  at  approximately  the  same 
location  as  the  "hinge  point"  on  a 
vehicle  seat.  However,  since  the  H-point 
'already  must  be  identified  by  the 
vehicle  manufacturer  for  purposes  of 
Standards  208  and  210.  it  appears  using 
the  H-point  for  Standard  213  would  be 
e.xpedient. 

The  other  clarifying  amendment 
relates  to  the  excursion  requirement  for 
rear-facing  child  restraints  (S5.1.3.2). 
S5.1.3.2  currently  states  that  "no 
portion  of  the  target  point  on  either  side 
of  the  dummy's  head"  shall  pass 
through  an  area  on  the  child  restraint. 
The  quoted  language  would  be  revised 
to  remove  the  reference  to  a  "portion" 
of  the  target  point.  The  use  of  "portion" 
is  incorrect  since  the  target  point  is 
dimensionless. 

The  third  clarifying  amendment 
relates  to  the  requirement  in  the 
standard  tliat  Umits  the  force  that  may 
be  imposed  on  a  child  from  the  vehicle 
belt  used  to  anchor  the  child  seat  to  the 
vehicle  (S5.4.3.2).  S5.4.3.2  currently 
limits  the  force  that  is  imposed  by  "each 
bell  that  is  part  of  a  child  restrain 
system  and  that  is  designed  to  restrain 
a  child  using  the  system  and  to  attach 
the  system  to  the  vehicle."  NHTSA 
proposes  to  also  limit  the  force  imposed 
by  each  Type  1  and  the  lap  portion  of 
a  Type  2  vehicle  belt  that  is  used  to 
attach  the  child  seat  to  the  vehicle. 
These  belts,  which  anchor  the  child  seat 
to  the  vehicle,  function  to  absorb  the 
forces  of  the  crash  into  the  frame  of  the 
vehicle.  NHTSA  is  thus  proposing  that 
these  belts  not  transfer  those  crash 
forces  to  the  occupant  child. 

d.  Other  Issues 

The  July  1991  planning  document 
identified  several  possible  ways  in 
which  Standard  213  could  be  upgraded. 
These  were  incorporating  the  newborn, 
9-month-old  and  6-year-old  dummies, 
changing  a.spects  of  Standard  213's  test 
procedure  (eg  .  the  characteristics  of  the 
seat  assembly  used  to  test  child  seats 
and  the  severity  of  the  d>Tiamic  test); 
changing  the  injurv'  criteria  (HIC.  chest 
g's);  reducmg  allowable  head  excursion; 
facilitating  the  manufacture  of  belt- 
positioning  child  seats;  and  addressing 
the  interaction  of  air  bags  and  infant 
seats.  Since  issuance  of  the  plarming 
document,  some  of  these  issues  have 
been  addressed  through  the  issuance  of 
rulemaking  notices,  such  as  today's 
NPRM  and  the  September  1993  NPRM 
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on  belt-positioning  child  seats.  NHTSA 
has  also  issued  an  NPRM  on  the 
interaction  of  airbags  and  infant  seats 
(NPRM  at  58  FR  19792;  April  16.  1993). 

All  of  the  issues  identified  in  the  1991 
planning  document  as  subjects  of 
possible  rulemaking  have  been  explored 
in  research  projects.  In  some  instances, 
research  has  shown  that  rulemaking 
does  not  appear  warranted.  For 
example.  ^■HTS,^  determined  that  the 
configuration  of  today's  vehicle  interiors 
does  not  appear  to  pose  a  safety  need  to 
reduce  allowable  head  excursion.  This 
is  based  on  a  sun'ey  of  late  model 
vehicles  that  NHTSA  conducted  to 
assess  vehicle  interior  dimensions  and 
the  fit  of  ihe  three-year-cld  and  six-year- 
old  dummies,  as  well  as  on  the  fact  that 
child  restraints  provide  about  70 
percent  effectiveness  in  reducing 
serious  injuries  and  fatalities  when  used 
in  today's  vehicle  interiors.  The  findings 
of  the  research  were  summarized  in  a 
report  titled.  ".Assessment  of  Vehicle 
Inierior  Dimension?  and  Lap/Shoulder 
Bell  Fit."  October  1992  (VRTC-82-0236. 
"Child  Restraint  Testing  (Rulemaking 
Support)").  Another  example  where  the 
agency's  research  has  shown  that 
rultjmaking  is  not  warranted  was 
research  addressing  whether  flexibility 
of  the  back  of  the  test  seat  assembly 
affects  that  test  dummy's  performance 
during  comphance  testing  of  shield-type 
booster  seats.  The  findings  of  this 
pisearch  were  summarized  in  a  report 
titled.  "Evaluation  of  Effects  of  FMVSS 
213  Seat  Back's  Flexibility  on  Booster 
.Seat  Responses."  October  1992,  (VRTC- 
82-0236.  id.) 

In  other  instances,  more  information 
on  the  issue  is  neetled.  For  instance,  as 
mentioned  in  section  lib  ("Performance 
criteria")  of  this  preamble,  information 
is  generally  unavailable  on  new, 
possibly  more  appropriate  injury  criteria 
for  children.  Relatedly.  new.  more 
sophisticated  child  test  dummies  arc 
being  developed,  but  more  must  be 
known  about  their  performance, 
reliability  and  availability  as  possible 
Standard  213  test  devices. 

NHTS.A  also  seeks  to  learn  more  about 
a  particular  type  of  child  restraining 
device  that  appears  to  be  proliferating. 
These  devices  are  designed  to  be 
attached  to  a  vehicle  Type  II  belt  system 
to  improve  the  fit  of  the  system  on 
children,  and  in  some  cases,  on  small 
adults.  The  agency  seeks  information  on 
whether  Standard  213  should  be 
applied  to  these  devices,  and  if  so, 
which  of  the  standard's  requirements 
v/ould  be  appropriate  for  those  devices. 

The  agency  notes  that  the  regulatory 
text  proposed  in  this  notice  includes 
language  that  was  proposed  in  the 
September  1993  NPR.M  on  child  booster 


seat  safety.  In  some  instances, 
comments  were  received  on  aspects  of 
the  September  1993  NPRM  that  are 
included  in  today's  NPRM.  For 
example,  this  notice  includes  text 
proposing  specifications  for  the  seat  belt 
anchorage  points  on  the  standard  seat 
assembly  used  to  test  belt-positioning 
booster  seats.  See  proposed  S6. 1.1(c)  of 
this  notice.  The  agency  is  including  the 
te.vt  that  was  proposed  in  the  earlier 
notice  simply  to  illustrate  the  complete 
appearance  of  the  affected  section.  The 
agency  is  fully  aware  of  the  issues  raised 
by  commenters  to  various  aspects  of  the 
September  1993  NPRM;  it  is  not 
necessary  for  commenters  to  resubmit 
views  on  today's  notice  that  were 
expressed  in  previous  comments  on  the 
earlier  NPRM.  WHTSA  emphasizes  that 
inclusion  of  text  from  the  September 
1993  notice  does  not  imply  that  such 
text  will  necessarily  be  adopted  as 
profKJsed. 

III.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Re\'iew)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  imder  the 
Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
has  determined  that  it  is  not 
"significant"  under  them.  NHTSA  has 
prepared  a  preliminary  regulatory 
evaluation  for  this  action  which 
discusses  its  potential  costs,  benefits 
and  other  impacts.  A  copy  of  that 
evaluation  has  been  placed  on  the 
docket  for  this  rulemaking  action. 
Interested  persons  may  obtain  copies  of 
the  evaluation  by  writing  to  the  docket 
section  at  the  address  provided  at  the 
beginning  of  this  notice. 

To  briefly  summarize  the  evaluation, 
cost  estimates  from  NHTSA  contractor 
tests  indicate  that  if  two  dummies  were 
used  to  test  each  adjustable  position  of 
each  restraint,  the  cost  per  position 
would  be  approximately  $1,500.  There 
are  approximately  47  different  models 
of  child  restraints  on  the  market,  with 
an  estimated  total  of  185  adjustable 
positions.  The  total  cost  for  all 
manufacturers  of  testing  child  restraints 
uith  two  dummies  instead  of  one  would 
result  in  an  incremental  increase  of 
$138,750  ($750x185  adjustable 
positions). 

Redesign  costs  are  unknown,  and 
have  not  been  estimated.  It  appears  this 
rulemaking  would  affect  shield-type 
boosters.  Tests  of  some  of  these  boosters 
indicated  that  they  generally  could  not 


adequately  restrain  the  nine-month-old 
and  six-year-old  test  dummies,  even 
though  they  were  recommended  for 
children  weighing  the  same  as  those 
dummies.  NHTSA  believes  that  some 
manufacturers  might  cease  producing 
shield  boosters  that  could  not  be 
certified  as  meeting  Standard  213  when 
tested  with  an  additional  dummy,  rather 
than  redesign  the  shield  boosters.  The 
shield  booster  could  be  replaced  with 
belt-positioning  boosters,  which  are 
relatively  easy  to  design.  Some 
manufacturers  might  also  relabel  their 
restraints  as  being  suitable  for  a 
narrower  weight  range  of  children,  to 
avoid  having  their  restraints  tested  with 
a  particular  test  dummy  (i.e.,  one 
representing  a  size  of  child  that  the 
restraint  cannot  restrain).  The  cost     ^ 
impact  of  the  mle  on  child  restraints 
other  than  shield  boosters  is  unknowm. 
NHTSA  cannot  quantify  the  benefits 
of  this  rulemaking.  However,  the  agency 
believes  this  rulemaking  would  improve 
the  safety  of  child  restraint  systems  by 
providing  for  their  more  thorough 
compliance  testing.  The  result  of  the 
rule  would  be  to  better  ensure  that  each 
child  restraint  safely  restrains  the 
children  for  whom  the  restraint  is 
recommended. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  agency  knows  of  fourteen 
manufacturers  of  child  restraints,  seven 
of  which  NHTSA  considers  to  be  small 
businesses  (including  Kolcraft,  which 
v\ith  an  estimated  500  employees,  is  on 
the  borderline  of  being  a  small 
business).  A  rule  adopting  today's 
proposals  would  increase  the  testing 
that  NHTSA  conducts  of  child 
restraints,  which  in  turn  would  increase 
the  certification  responsibilities  of 
manufacturers.  However,  the  aj^ency 
does  not  believe  such  an  increase  would 
constitute  a  significant  economic  impact 
on  small  entities,  because  these 
businesses  currently  must  certif)'  their 
products  to  the  dynamic  test  of 
Standard  213.  That  is.  the  products  of 
these  manufacturers  already  are  subject 
to  dynamic  testing  using  child  test 
dummies.  The  effect  of  this  rule  on  most 
child  seats  is  to  subject  them  to  testing 
with  an  additional  dummy.  Assuming 
there  are  shield  boosters  that  could  not 
be  certified  as  meeting  Standard  213 
when  tested  with  an  additional  dummy, 
small  manufacturers  producing  those 
boosters  would  have  to  redesign  those 
restraints  systems  to  meet  the  standard. 
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However,  those  manufacturers  could 
decide  to  replace  nonconforming  shield 
boosters  with  belt-positioning  boosters, 
which  are  relatively  easy  to  design. 
NHTSA  expects  that  all  manufacturers 
will  enter  the  belt-positioning  booster 
market.  Some  manufacturers  might  also 
relabel  their  restraints  as  being  suitable 
for  a  smaller  weight  range  of  children, 
to  avoid  having  their  restraints  tested 
with  a  particular  test  dummy  (i.e..  one 
representing  a  size  of  child  that  the 
restraint  cannot  restrain). 

Small  organizations  and  governmental 
jurisdictions  might  be  affected  by  a  rule 
if  these  entities  procure  child  restraint 
systems  for  programs  such  as  loaner 
programs.  However,  available 
information  indicates  that  only  a  small 
percentage  of  loaner  programs  carry 
booster  seats.  Further,  while  the  cost  of 
child  restraints  could  increase,  the 
agency  believes  the  cost  increase  would 
be  minimal.  Thus,  loaner  progiam 
procurements  would  not  be  significantly 
affected  by  a  final  rule. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  the  agency 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

National  EnxironmentaJ  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Pohcy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)).  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 


proceedings  before  parties  may  file  suit 
in  court. 

rV.  Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  hmit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  conunenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
af^er  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  wll  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments,  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows; 

Authority.  15  U.S.C.  1392,  1401,  1403. 
1407;  delegation  of  authonty  at  49  CFR  1.50 

2.  Section  571.213  would  be  amended 
by- 

a.  revising  S5,  S5.1.3.1  (a)  and  (b), 
S5.1.3.2,  the  introductory  paragraph  of 
S5.2.1.2,  S5.4.3.2,  the  introductory  text 
of  S5.4.3.5.  S5.4.3.5  (a)  and  (b).  S5. 5.2(f). 
S5.5.5(fl.  S6  through  S6.1.2.  S6.2.2. 
S6.2.3.  S7  through  S7.2.  S8.2.1.  S8.2.3. 
andS8.2.4. 

b.  removing  SB. 1.2.1  through  S6.1.2.6 
and  S7.2.1  through  S7.3,  and 

c.  adding  S9  and  SlO.  to  read  as 
follows: 

§571.213    StandardNo.  213,  ChlW  restraint 
systems. 

•         *         •         •         • 

S5  Requirements,  (a)  Each  motor 
vehicle  with  a  built-in  child  restraint 
system  shall  meet  the  requirements  in 
this  section  when,  as  specified,  tested  in 
accordance  with  S6.1  and  this 
paragraph. 

(b)  Each  child  restraint  system 
manufactured  for  use  in  motor  vehicles 
shall  meet  the  requirements  in  this 
section  when,  as  specified,  tested  in 
accordance  with  S6.1  and  this 
paragraph.  Each  add-on  system  shall 
meet  the  requirements  at  each  of  the 
restraint's  seat  back  angle  adjustment 
positions  and  restraint  belt  routing 
positions,  when  the  restraint  is  oriented 
in  the  direction  recommended  by  the 
manufacturer  (e.g..  forward,  rearward  or 
laterally)  pursuant  to  S5.6.  and  tested 
with  the  test  dummy  specified  in  S7. 

(c)  Each  child  restraint  system 
manufactured  for  use  in  aircraft  shall 
meet  the  requirements  in  this  section 
and  the  additional  requirements  in  S8. 

S5  1.3.1     •   •   • 

(a)  In  the  case  of  an  add-on  child 
restraint  system,  no  portion  of  the  test 
dummy's  head  shall  pass  through  a 
vertical,  transverse  plane  that  is  813 
millimeters  forward  of  point  Z  on  the 
standard  seat  assembly,  measured  along 
the  center  SORL  (as  illustrated  in  figure 
IB),  and  neither  knee  pivot  point  shall 
pass  through  a  vertical,  transverse  plane 
that  is  914  millimeters  forward  of  point 
Z  on  the  standard  seat  assembly, 
measured  along  the  center  SORL. 

(b)  In  the  case  of  a  built-in  child 
restraint  system,  neither  knee  pivot 
shall  pass  through  a  vertical,  transverse 
plane  that  is  686  millimeters  forward  of 
the  H-Point  as  described  in  the  Society 
of  Automotive  Engineers  Recommended 
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Practice  "Devices  for  Use  in  Defining 
and  Measuring  Vehicle  Seating 
Accommodation,"  SAE  J826,  May  1987 
(specified  in  "S4.3.2,  Seat  Belt 
Anchorages  for  the  Upper  Torso  Portion 
of  Type  2  Seat  Belt  Assemblies,"  of  49 
CFR'(§  571.210).  Seat  Belt  Assembly 
Anchorages)  of  the  specific  passenger 
car  seat  into  which  the  system  is  built, 
measured  along  a  horizontal  line 
passing  through  the  H-Point  and  parallel 
to  the  vehicle's  longitudinal  center 
plane. 

S5 . 1 . 3 . 2     Rear-facing  child  restraint 
systems.  In  the  case  of  each  rear-facing 
child  restraint  system,  all  portions  of  the 
test  dummy's  torso  shall  be  retained 
within  the  system  and  neither  of  the 
target  points  on  either  side  of  the 
dummy's  head  and  on  the  transverse 
a.xis  passing  through  the  center  of 
gravity  of  the  dummy's  head  and 
perpendicular  to  the  head's  midsagittal 
plane,  shall  pass  through  the  transverse 
orthogonal  planes  whose  intersection 
contains  the  fonvard-most  and  top-most 
points  on  the  child  restraint  system 
surfaces  (illustrated  in  Figure  IC). 
•         •         •         •         * 

55.2.1.2    The  applicabiUty  of  the 
requirements  of  S5.2.1.1  to  a  front- 
facing  child  restraint,  and  the 
conformance  of  any  child  restraint  other 
than  a  car  bed  to  those  requirements  is 
determined  using  the  largest  of  the  test 
dummies  specified  in  S7.1  for  use  in 
testing  that  restraint;  provided,  that  the 
6-year-oid  dummy  described  in  subpart 
I  of  part  572  of  this  title  is  not  used  to 
determine  the  applicability  of  or 
compliance  with  S5.2.1.1.  A  front-facing 
child  restraint  system  is  not  required  to 
comply  with  S5.2.1.1  if  the  target  point 
on  either  side  of  the  dummy's  head  is 
below  a  horizontal  plane  tangent  to  the 
top  of — 
ft        *        *         •        • 

S5.4.3.2    Direct  restraint.  Each  belt 
that  is  part  of  a  child  restraint  system 
and  that  is  designed  to  restrain  a  child 
using  the  system  and  to  attach  the 
system  to  the  vehicle,  and  each  Type  1 
and  lap  portion  of  a  Type  2  vehicle  belt 
that  is  used  to  attach  the  system  to  the 
vehicle  shall,  w  hen  tested  in  accordance 
with  S6.1,  impose  no  loads  on  the  child 
that  result  from  the  mass  of  the  system, 
or 

(a)  In  the  case  of  an  add-on  child 
restraint  system,  from  the  mass  of  the 
seat  back  of  the  standard  seat  assembly 
specified  in  S6.1,  or 

(b)  In  the  case  of  a  built-in  child 
restraint  system,  from  the  mass  of  any 
part  of  the  vehicle  into  which  the  child 
restraint  system  is  built. 


S5.4.3.5    Buckle  release.  Any  buckle 
in  a  child  restraint  system  belt  assembly 
designed  to  restrain  a  child  using  the 
system  shall: 

(a)  When  tested  in  accordance  with 
S6.2.1  prior  to  the  dynamic  test  of  S6.1, 
not  release  when  a  force  of  less  than  40 
Newtons  is  applied  and  shall  release 
when  a  force  of  not  more  than  62 
Newtons  is  applied; 

(b)  Af^er  the  dynamic  test  of  86.1, 
when  tested  in  accordance  with  the 
appropriate  sections  of  S6.2.  release 
when  a  force  of  not  more  than  71 
Newtons  is  applied; 
***** 

55. 5. 2  •    •   • 

(f)  One  of  the  following  statements, 
inserting  the  manufacturer's 
recommendations  for  the  meiximum 
weight  and  sitting  height  of  children 
who  can  safely  occupy  the  system: 

(1)  This  infant  restraint  is  designed  for 

use  by  children  who  weigh 

pounds  or  less  and  whose  sitting  height 

is inches  or  less  (the  sitting 

height  of  a  seated  child  is  measured 
from  the  seating  surface  to  the  top  of  the 
child's  head);  or 

(2)  This  child  restraint  is  designed  for 
use  only  by  children  who  weigh 

between and pounds 

and  whose  sitting  height  is . 


inches  or  less  and  who  are  capable  of 
sitting  upright  alone  (the  sitting  height 
of  a  seated  child  is  measured  from  the 
seating  surface  to  the  top  of  the  child's 
head);  or 

(3)  This  child  restraint  is  designed  for 
use  only  by  children  who  weigh 

between and pounds 

and  whose  sitting  height  is  between 

and inches  (the 

sitting  height  of  a  seated  child  is 
measured  from  the  seating  surface  to  the 
top  of  the  child's  head). 
***** 

55.5.5     •   •   • 

(f)  One  of  the  following  statements, 
inserting  the  manufacturer's 
recommendations  for  the  maximum 
weight  and  sitting  height  of  children 
who  can  safely  occupy  the  system: 

(1)  This  infant  restraint  is  designed  for 

use  by  children  who  weigh 

pounds  or  less  and  whose  sitting  height 

is inches  or  less  (the  sitting 

height  of  a  seated  child  is  measured 
from  the  seating  surface  to  the  top  of  the 
child's  head);  or 

(2)  This  child  restraint  is  designed  for 
use  only  by  children  who  weigh 

between and pounds 

and  whose  sitting  height  is . 


inches  or  less  and  who  are  capable  of 
sitting  upright  alone  (the  sitting  height 
of  a  seated  child  is  measured  from  the 
seating  surface  to  the  top  of  the  child's 
head);  or 


(3)  This  child  restraint  is  designed  for 
use  only  by  children  who  weigh 

between and pounds 

and  whose  sitting  height  is  between 

and inches  (the 

sitting  height  of  a  seated  child  is 
measured  from  the  seating  surface  to  the 
top  of  the  child's  head). 
***** 

56.  Test  conditions  and  procedures. 
56.1     Dynamic  systems  test  for  child 
restraint  systems. 

The  test  conditions  described  in 
56.1.1  apply  to  the  dynamic  systems 
test.  The  test  procedure  for  the  dv-namic 
systems  test  is  specified  in  56.1.2.  The 
test  dummy  specified  in  57  is  placed  in 
the  test  specimen  (child  restraint), 
clothed  as  described  in  59  and 
positioned  according  to  510. 

6.1.1   Test  conditions,  (a)  Test 
devices.  (1)  The  test  device  for  add-on 
restraint  systems  is  a  standard  seat 
assembly  consisting  of  a  simulated 
vehicle  bench  seat,  wnth  three  seating 
positions,  which  is  described  in 
Drawing  Package  5AS-100-1000, 
addendum  A  (dated  July  1,  1993) 
(consisting  of  drawings  and  a  bill  of 
materials).  The  assembly  is  mounted  on 
a  dynamic  test  platform  so  that  the 
center  50RL  of  the  seat  is  parallel  to  the 
direction  of  the  test  platform  travel  and 
so  that  movement  between  the  base  of 
the  assembly  and  the  platform  is 
prevented. 

(2)  The  test  device  for  buih-in  child 
restraint  systems  is  either  the  specific 
vehicle  shell  or  the  specific  vehicle. 

(i)  Specific  vehicle  shell.  (A)  The 
specific  vehicle  shell,  if  selected  for 
testing,  is  mounted  on  a  dynamic  test 
platform  so  that  the  longitudinal  center 
line  of  the  shell  is  parallel  to  the 
direction  of  the  test  platform  travel  and 
so  that  movement  between  the  base  of 
the  shell  and  the  platform  is  prevented. 
Adjustable  seats  are  in  the  adjustment 
position  midway  between  the 
forwardmost  and  rearmost  positions, 
and  if  separately  adjustable  in  a  vertical 
direction,  are  at  the  lowest  position.  If 
an  adjustment  position  does  not  exist 
midway  between  the  forwardmost  and 
rearmost  position,  the  closest 
adjustment  position  to  the  rear  of  the 
midpoint  is  used.  Adjustable  seat  backs 
are  in  the  manufacturer's  nominal 
design  riding  position.  If  such  a  position 
is  not  specified,  the  seat  back  is 
positioned  so  that  the  longitudinal 
center  line  of  the  child  test  dummy's 
neck  is  vertical,  and  if  an  instrumented 
test  dummy  is  used,  the  accelerometer 
surfaces  in  the  dummy's  head  and 
thorax,  as  positioned  in  the  vehicle,  are 
horizontal.  If  the  vehicle  seat  is 
equipped  with  adjustable  head 
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restraints,  each  is  adjusted  to  its  highest 
adjustment  position. 

(B)  The  platform  is  instrumented  with 
an  accelerometer  and  data  processing 
system  having  a  frequency  response  of 
60  Hz  channel  class  as  specified  in 
Society  of  Automotive  Engineers 
Recommended  Practice  )211  JUN80 
"Instrumentation  for  Impact  Tests."  The 
accelerometer  sensitive  axis  is  parallel 
to  the  direction  of  test  platform  travel. 

(ii)  Specific  vehicle.  For  built-in  child 
restraint  systems,  an  alternate  test 
device  is  the  specific  vehicle  into  which 
the  built-in  system  is  fabricated.  The 
following  test  conditions  apply  to  tliis 
alternate  test  device. 

(A)  The  vehicle  is  loaded  to  its 
unloaded  vehicle  weight  plus  its  rated 
cargo  and  luggage  capacity  weight, 
secured  in  the  luggage  area,  plus  the 
appropriate  child  test  dimimy  and.  at 
the  vehicle  manufacturer's  option,  an 
anlhropomoqjhic  test  dummy  which 
conforms  to  the  requirements  of  subpart 
B  or  subpart  E  of  part  572  of  this  title 
for  a  50th  percentile  adult  male  dummy 
placed  in  the  front  outboard  seating 
position.  If  the  buih-in  child  restraint 
system  is  installed  at  one  of  the  seating 
positions  otherwise  requiring  the 
placement  of  a  port  572  test  dummy, 
then  in  the  frontal  hairier  crash 
specified  in  (c).  the  appropriate  child 
test  dummy  shall  be  substituted  for  the 
part  572  adult  dummy,  but  only  at  that 
sealing  position.  The  fuel  tank  is  filled 
to  any  level  from  90  to  95  percent  of 
capacity. 

(B)  Adjustable  seats  are  in  the 
adjustment  position  midway  between 
the  forward-most  and  rearmost 
positions,  and  if  separately  adjustable  in 
a  vehicle  direction,  are  at  the  lowest 
position.  If  an  adjustment  position  does 
not  exist  midway  b«^!ween  the  forvi-ard- 
most  and  roannost  posipons,  the  closest 
ad)ustment  position  to  the  rear  of  the 
midpoint  is  used. 

(C)  Adjustable  seat  ba  :ks  are  in  the 
manufacturer's  nominal  design  riding 
position.  If  a  nominal  position  is  not 
specified,  the  seat  back  is  positioned  so 
that  the  longitudinal  center  line  of  the 
child  test  dummy's  neck  is  vertical,  and 
if  an  anthropomorphic  test  dummy  is 
used,  the  accelerometer  surfaces  in  the 
test  dummy's  head  and  thora.x.  as 
posiuoned  in  the  vehicle,  are  horizontal. 
If  the  vehicle  is  equipped  with 
adjustable  head  restraints,  each  is 
adjusted  to  its  highest  adjustment 
position. 

(D)  Movable  vehicle  windows  and 
venls  are,  at  the  manufac'urer's  option 
placed  in  the  fully  closed  position. 

(E)  Convertibles  and  open-body  type 
vehicles  have  the  top.  if  any.  in  place  in 


the  closed  passenger  compartment 
configuration. 

(F)  Doors  are  fully  closed  and  latched 
but  not  locked. 

(G)  All  instrumentation  and  data 
reduction  is  in  conformance  with  SAE 
J211  JUN80. 

(b)  the  tests  are  frontal  barrier  impact 
simulations  of  die  test  platform  or 
frontal  barrier  crashes  of  the  spei:ific 
vehicles  as  specified  in  S5.1  (§  571.208) 
and  for: 

(1)  Test  Configuration  I,  are  at  a 
velocity  change  of  30  mph  with  the 
acceleration  of  the  test  platform  entirely 
within  the  cun'e  shown  in  Figure  2,  or 
for  the  specific  vehicle  test  with  the 
deceleration  produced  in  a  30  mph 
frontal  barrier  crash. 

(2)  Test  Configuration  II.  are  set  at  a 
velocity  change  of  20  mph  with  the 
acceleration  of  the  test  platform  entirely 
within  the  cur\'e  shown  in  Figure  3.  or 
for  the  specific  vehicle  test,  with  the 
deceleration  produced  in  a  20  mph 
frontal  barrier  crash. 

(c)  Attached  to  the  seat  belt  anchorage 
points  provided  on  the  standard  seat 
assembly  (illustrated  in  Figures  lA  and 
IB)  are  "Type  1  scat  belt  assemblies  in 
the  case  of  add-on  child  restraint 
systems  other  than  belt-positioning 
seats,  or  Type  2  seat  belt  assemblies  in 
the  case  of  belt-positioning  seats.  These 
seat  belt  assemblies  meet  the 
requirements  of  Standard  No.  209 
(§571.209)  and  have  webbing  with  a 
width  of  not  more  than  2  inches,  and  are 
attached  to  the  anchorage  points 
without  the  use  of  retractors  or  reels  of 
any  kind. 

(d)  Performiance  tests  imder  56. 1  are 
conducted  at  any  ambient  temperature 
from  19°  to  26°  F  and  at  any  relative 
humidity  from  10 percent  to  70  percent. 

(e)  In  the  case  of  add-on  child 
restraint  systems,  the  restraint  shall 
meet  the  requirements  of  S5  at  each  of 
its  seat  back  angle  adjustment  positions 
and  restraint  belt  routing  positions, 
when  the  restraint  is  oriented  in  the 
direction  recommended  by  the 
manufacturer  (e.g.,  forward,  rearward  or 
laterally)  pursuant  to  S5.6,  and  tested 
with  the  test  dummy  specified  in  S7. 

S6.1  2     Dynamic  test  procedure. 

(a)  Activate  the  built-in  child  restraint 
or  attach  the  add-on  child  restraint  to 
the  seat  assembly  as  described  below: 
(1)  Test  configuration  I.  (i)  In  the  case 
of  each  add-on  child  restraint  system 
other  than  a  beh-positioning  seat,  child 
harness,  a  booster  seat  with  a  top 
anchorage  strap,  or  a  restraint  designed 
for  use  by  physically  handicapped 
children,  install  a  new  add-on  child 
restraint  system  at  the  center  seating 
position  of  the  standard  seat  assembly 
in  accordance  with  the  manufacturer's 


instructions  provided  with  the  system 
pursuant  to  S5.6.1,  except  that  the  add- 
on restraint  shall  be  secured  to  the 
standard  vehicle  seat  using  only  the 
standard  vehicle  lap  belt.  A  child 
harness,  a  booster  seat  (other  than  a  belt 
positioning  seat)  with  a  top  anchorage 
strap,  or  a  restraint  designed  for  use  by 
physically  handicapjied  children  shall 
be  installed  at  the  center  seating 
position  of  the  standard  seat  assembly 
in  accordance  with  the  manufacturer's 
instructions  provided  with  the  system 
pursuant  to  S5.6.1.  A  belt-positioning 
seat  shall  be  installed  at  either  outboaji' 
seating  jxjsition  of  the  standard  seat 
assembly  in  accordance  with  the 
manufacturer's  instructions  provided 
with  the  system  pursuant  to  S5.6.1. 
except  that  the  belt-positioning  seat 
shall  be  secured  to  the  standard  vehicle 
seat  using  only  the  standard  vehicle  lap 
and  shoulder  belt. 

(ii)  In  the  case  of  each  buih-in  child 
restraint  system,  activate  the  restraint  in 
the  specific  vehicle  shell  or  the  specific 
vehicle,  in  accordance  with  the 
manufacturer's  instructions  provided  in 
accordance  with  S5.6.2. 

(2)  Test  configuration  II.  (i)  In  the  case 
of  each  add-on  child  restraint  system 
which  is  equipped  with  a  fixed  or 
movable  surface  described  in  S5.2.2.2, 
or  a  booster  seat  with  a  top  anchorage 
strap,  install  a  new  add-on  child 
restraint  system  at  the  center  seating 
position  of  the  standard  seat  assembly 
using  only  the  standard  seat  lap  belt  to 
secure  the  system  to  the  standard  seat. 

(ii)  In  the  case  of  each  built-in  child 
restraint  system  which  is  equipped  with 
a  fixed  or  movable  surface  described  in 
S5.2  2.2.  or  a  built-in  booster  seat  with 
a  top  anchorage  strap,  activate  the 
system  in  the  specific  vehicle  shell  or 
the  specific  vehicle  in  accordance  with 
the  manufacturer's  instructions 
provided  in  accordance  with  S5.6  2. 

(b)  Tighten  all  belts  used  to  attach  the 
add-on  child  restraint  system  to  the 
standard  seat  assembly  to  a  tension  of 
not  less  than  53.5  Newtons  and  not 
more  than  67  Newtons.  as  measured  by 
a  load  cell  used  on  the  wrebbing  portion 
of  the  belt. 

(c)  Place  in  the  child  restraint  any 
dummy  specified  in  57  for  testing 
systems  for  use  by  children  of  the 
heights  and  weights  for  which  the 
system  is  recommended  in  accordance 
with  S5.6. 

(d)  Assemble,  clothe,  prepare  and 
position  the  dummy  as  specified  in  57 
through  510  and  part  572  of  this 
chapter,  as  appropriate. 

(e)  If  provided,  shoulder  and  pelvic 
belts  that  directly  restrain  the  dummy  in 
add-on  and  built-in  systems  shall  be 
adjusted  as  follows: 
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Tighten  ihe  belts  until  a  Q-New-ton 
force  applied  (as  illustrated  in  figure  5) 
to  the  webbing  at  the  top  of  each 
dummy  shoulder  and  to  the  pelvic 
webbing  50  millimeters  on  either  side  of 
the  torso  midsagittal  plane  pulls  the 
webbing  7  millimeters  from  the  dummy. 

(f)  Accelerate  the  test  platform  to 
simulate  frontal  impact  in  accordance 
with  Test  Configuration  I  or  II,  as 
appropriate. 

(g)  Deteraune  conformance  with  the 
requirements  in  S5.1,  as  appropriate. 

*  •        •        •        * 

56.2.2  After  completion  of  the 
testing  specified  in  S6.1  and  before  the 
buckle  is  imlatched,  tie  a  self-adjusting 
sling  to  each  wrist  and  anJde  of  the  test 
d'ommy  in  the  manner  illustrated  in 
Figure  4,  without  disturbing  the  belted 
dummy  and  the  child  restraint  system. 

56.2.3  Pull  the  sling  tied  to  the 
dummy  restrained  in  the  child  restraint 
system  and  apply  a  force  whose 
magrutude  is:  50  Newlons  for  a  system 
tested  with  a  newborn  dummy;  90 
Newtons  for  a  system  tested  with  a  9- 
monlh-old  dummy;  200  Newtons  for  a 
system  tested  with  a  3-year-old  dummy; 
or  270  Newtons  for  a  system  tested  with 
a  6-year-old  dummy.  The  force  is 
applied  in  the  manner  illustrated  in 
Figure  4  and  as  follows: 

(a)  Add-on  Child  Restraints.  For  an 
add-on  child  restraint  other  than  a  car 
bed.  apply  the  specified  force  by  pulling 
the  sling  horizontally  and  parallel  to  the 
SORL  of  the  standard  seat  assembly.  For 
a  car  bed,  apply  the  force  by  pulling  the 
sling  vertically. 

(b)  Built-in  Child  Restraints.  For  a 
built-in  child  restraint  other  than  a  car 
b^d.  apply  the  force  by  pulling  the  sling 
parallel  to  the  longitudinal  center  line  of 
the  specific  vehicle  shell  or  the  specific 

\  ehicle.  In  the  case  of  a  car  bed,  apply 
the  force  by  pulling  the  sling  vertically. 

•  •         •         «         • 

S7.     Test  dummies.  (Subparts 
referenced  in  this  section  are  of  part  572 
of  this  chapter.)  S7.1     Dummy 
selection,  (a)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
less  than  4  kilograms,  or  by  children  in 
a  specified  sitting  height  range  that 
includes  any  children  whose  sitting 
height  is  equal  to  or  less  than  450  mm. 
is  tested  with  a  newborn  test  dummy 
confonning  to  part  572  subpart  K. 

(b)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
nccordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
equal  to  or  greater  than  4  but  less  than 


9  kilograms,  or  by  children  in  a 
specified  sitting  height  range  that 
includes  any  children  whose  sitting 
height  is  greater  than  450  mm  but  not 
greater  than  500  mm,  is  tested  with  a 
newborn  test  dummy  conforming  to  part 
572  subpart  K.  and  a  9-month-old  test 
dummy  conforming  to  part  572  subpart 

J- 

(c)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
equal  to  or  greater  than  9  but  not  greater 
than  13.5  kilograms,  or  by  children  in  a 
specified  sitting  height  range  that 
includes  any  children  whose  sitting 
height  is  greater  than  500  mm  but  not 
greater  than  600  mm.  is  tested  with  a  9- 
month-old  test  dummy  conforming  to 
part  572  subpart  J.  and  a  3-year-old  test 
dummy  conforming  to  part  572  subpart 
CandS7.2. 

(d)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  13.5  kilograms,  or  by 
children  in  a  specified  sitting  height 
range  that  includes  cmy  children  whose 
sitting  height  is  greater  than  600  mm.  is 
tested  with  a  3-year-old  test  dummy 
conforming  to  part  572  subpart  C  and 
S7.2.  and  a  6-year-old  test  dummy 
conforming  to  part  572  subpart  I. 

(e)  A  child  restraint  that  meets  the 
criteria  in  two  or  more  of  the  preceding 
paragraphs  in  S7.1  is  tested  with  each 
of  the  test  duirunies  specified  in  those 
paragraphs. 

S7.2     Three-year-old  dummy  head. 
Effective  September  1, 1993,  this 
dmnmy  is  assembled  with  the  head 
assembly  specified  in  §  572.16(a)(1)  of 
this  chapter. 
*        *        •        •        • 

S8.2.1     A  standard  seat  assembly 
consisting  of  a  representative  aircraft 
passenger  seat  shall  be  positioned  and 
adjusted  so  that  its  horizontal  and 
vertical  orientation  and  its  seat  back 
angle  are  the  same  as  showm  in  Figure 
6. 
***** 

58.2.3  In  accordance  with  SlO,  place 
in  the  child  restraint  any  dummy 
specified  in  S7  for  testing  systems  for 
use  by  children  of  the  heights  and 
weights  for  which  the  system  is 
recommended  in  accordance  wdlh  S5.5 
and  58. 1. 

58.2.4  If  provided,  shoulder  and 
pelvic  belts  that  directly  restrain  the 
dummy  shall  be  adjusted  in  accordance 
withS6.1.2. 


S9     Dummy  clothing  and 
preparation.  S9.1     Type  of  clothing,  (a) 
Newborn  dummy.  When  used  in  testing 
under  this  standard,  the  dummy  is 
unclothed. 

(b)  Nine-month-old  dummy.  When 
u.sed  in  testing  under  this  standard,  the 
dummy  is  clothed  in  terry  cloth 
polyester  and  cotton  size  1  long  sleeve 
shirt  and  size  1  long  pants,  with  a  total 
mass  of  0.136  kilograms. 

(c)  Three-year-old  and  six-year-old 
dummies.  When  used  in  testing  under 
this  standard,  the  dummy  is  clothed  in 
thermal  knit,  waffle-weave  polyester 
and  cotton  underwear  or  equivalent,  a 
size  4  long-sleeved  shirt  (3-year-old 
dummy)  or  a  size  5  long-sleeved  shirt 
(6-year-old  dummy)  having  a  mass  of 
0.090  kilograms,  a  size  4  pair  of  long 
pants  having  a  mass  of  0.090  kilograms 
and  cut  off  just  far  enough  above  the 
knee  to  allow  the  knee  target  to  be 
visible,  and  size  7M  sneakers  (3-year-old 
dummy)  or  size  12V2  sneakers  (6-year- 
old  dummy)  with  rubber  toe  caps, 
uppers  of  dacron  and  cotton  or  nylon 
and  a  total  mass  of  0.453  kilograms. 

59.2  Preparing  clothing.  Clothing 
other  than  the  shoes  is  machine-washed 
in  71°  C  to  82°  C  and  machine-dried  at 
49°  C  to  60°  C  for  30  minutes. 

59.3  Preparing  dummies.  Before 
being  used  in  testing  under  this 
standard,  dummies  must  be  conditioned 
at  any  ambient  temperature  from  19°C 
to  25.5°  C  and  at  any  relative  humidity 
fi-om  10  percent  to  70  percent  for  at  least 
4  hours. 

SlO.     Positioning  the  dummy  and 
attaching  the  system  belts.  Si 0.1     Car 
beds.  Place  the  test  dummy  in  the  car 
bed  in  the  supine  position  with  its 
midsagittal  plane  perpendicular  to  the 
center  SORL  of  the  standard  seat 
assembly,  in  the  case  of  an  addon  car 
bed.  or  perpendicular  to  the 
longitudinal  axis  of  the  specific  vehicle 
shell  or  the  specific  vehicle,  in  the  case 
of  a  built-in  car  bed.  Position  the 
dummy  within  the  car  bed  in 
accordance  with  the  instructions  for 
child  positioning  that  the  bed 
manufacturer  provided  with  the  bed  in 
accordance  with  S5.6. 

Si 0.2    Restraints  other  than  car  beds. 
SlO. 2.1     Newborn  dummy  end  nine- 
month-old  dummy.  Position  the  test 
dummy  according  to  the  insLnjctions  for 
child  positioning  that  the  manufacturer 
provided  with  the  system  under  S5.6.1 
or  S5.6.2,  while  conforming  to  the 
following:  (a)  Prior  to  placing  the  9- 
raonth-old  test  dummy  in  the  child 
restraint  system,  place  the  dummy  in 
the  supine  position  on  a  horizontal 
surface.  While  placing  a  hand  on  the 
center  of  the  torso  to  prevent  movement 
of  the  dummy  torso,  rotate  the  dummy 
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legs  upward  by  lifting  the  feet  90 
degrees.  Slowly  release  the  legs  but  do 
not  return  them  to  the  flat  surface. 

(b)(1)  When  testing  forward-facing 
child  restraint  systems,  holding  the  9- 
month-old  test  dummy  torso  upright 
until  it  contacts  the  system's  design 
seating  surface,  place  the  9-month-old 
test  dummy  in  the  seated  position 
within  the  system  with  the  mid-sagittal 
plane  of  the  dummy  head — 

(i)  Coincident  with  the  center  SORL  of 
the  standard  seating  assembly,  in  the 
case  of  the  add-on  child  restraint 
system,  or 

(ii)  Vertical  and  parallel  to  the 
longitudinal  center  line  of  the  specific 
vehicle  shell  or  the  specific  vehicle,  in 
the  case  of  a  built-in  child  restraint 
system. 

(2)  When  testing  rear-facing  child 
restraint  systems,  place  the  newborn  or 
9-month  old  dummy  in  the  child 
restraint  system  so  that  the  back  of  the 
dummy  torso  contacts  the  back  support 
surface  of  the  system.  For  a  child 
restraint  system  which  is  equipped  with 
a  fixed  or  movable  surface  described  in 
S5.2.2.2  w'hich  is  being  tested  under  the 
conditions  of  test  configuration  II.  do 
not  attach  any  of  tbe  child  restraint  belts 
unless  they  are  an  integral  part  of  the 
fixed  or  movable  surface.  For  all  other 
child  restraint  systems  and  for  a  child 
restraint  system  with  a  fi.xed  or  movable 
surface  which  is  being  tested  under  the 
conditions  of  test  configuration  I.  attach 
all  appropriate  child  restraint  belts  and 
tighten  them  as  specified  in  S6.1.2. 
Attach  all  appropriate  vehicle  belts  and 
tighten  them  as  specified  in  S6.1.2. 
Position  each  movable  surface  in 
accordance  with  the  instructions  that 
the  manufacturer  provided  under  S5.6.1 
or  S5.6.2.  If  the  dummy's  head  does  not 
remain  in  the  proper  position,  it  shall  be 
taped  against  the  front  of  the  seat  back 
surface  of  the  system  by  means  of  a 
single  thickness  of  V4-inch-wide  paper 
masking  tape  placed  across  the  center  of 
the  dummy's  face. 

(c)(1)  When  testing  forward-facing 
child  restraint  systems,  extend  the  arms 
of  the  9-month-old  test  dummy  as  far  as 
possible  in  the  upward  vertical 
direction.  Extend  the  legs  of  the  9- 
month-old  dummy  a  far  as  possible  in 
the  forward  horizontal  direction,  with 


the  dummy  feet  perpendicular  to  the 
centerline  of  the  lower  legs. 

Using  a  fiat  square  surface  with  an 
area  of  2580  square  millimeters,  apply  a 
force  of  178  Newlons,  perpendicular  to: 

(i)  The  plane  of  the  back  of  the 
standard  seat  assembly,  in  the  case  of  an 
add-on  system,  or 

(ii)  The  back  of  the  vehicle  seat  in  the 
specific  vehicle  shell  or  the  specific 
vehicle,  in  the  case  of  a  built-m  system, 
first  against  the  dummy  crotch  and  then 
at  the  dummy  thorax  in  the  midsagittal 
plane  of  the  dummy.  For  a  child 
restraint  system  with  a  fixed  or  movable 
surface  described  in  S5.2.2.2.  which  is 
being  tested  under  the  conditions  of  test 
configuration  II,  do  not  attach  any  of  the 
child  restraint  belts  unless  they  are  an 
integral  part  of  the  fixed  or  movable 
surface  For  all  other  child  restraint 
systems  and  for  a  child  restraint  system 
with  a  fixed  or  movable  surface  which 
is  being  tcs'cd  under  the  conditions  of 
test  configuration  I.  attach  all 
appropriate  child  restraint  belts  and 
tighten  them  as  specified  in  S6.1.2. 
Attach  all  appropriate  vehicle  belts  and 
tighten  them  as  specified  in  S6.1.2. 
Position  each  movable  surface  in 
accordance  with  the  instructions  that 
the  manufacturer  provided  under  S5.6.1 
orS5.6.2. 

(2)  When  testing  rear-facing  child 
restraints,  position  the  newborn  and  9- 
month-old  dummy  arms  and  legs 
vertically  upwards  and  then  rotate  each 
ann  and  leg  dowiward  toward  the 
dummy's  lower  body  until  the  arm 
contacts  a  surface  of  the  child  restraint 
system  or  the  standard  seat  assembly  in 
the  case  of  an  add-on  child  restraint 
system,  or  the  specific  vehicle  shell  or 
the  specific  vehicle,  in  the  case  of  a 
built-in  child  restraint  system.  Ensure 
that  no  arm  is  restrained  from 
movement  in  other  than  the  downward 
direction,  by  any  part  of  the  system  or 
the  belts  used  to  anchor  the  system  to 
the  standard  seat  assembly,  the  specific 
shell,  or  the  specific  vehicle. 

SlO.2.2     Tnree-year-old  and  six-year- 
old  test  dummy.  Position  the  test 
dummy  accordmg  to  the  instructions  for 
child  positioning  that  the  restraint 
manufacturer  provided  with  the  system 
in  accordance  with  S5.6  1  or  S5.6.2. 
while  conforming  to  the  following; 


(a)  Holding  the  test  dummy  torso 
upright  until  it  contacts  the  system's 
design  seating  surface,  place  the  test 
dummy  in  the  seated  position  within 
the  system  with  the  midsagittal  plane  of 
the  test  dummy  head — 

(1)  Coincid?nt  with  the  center  SORL 
of  the  standard  seating  assembly,  in  the 
case  of  the  add-on  child  restraint 
system,  or 

(2)  Vertical  and  parallel  to  the 
longitudinal  center  line  of  the  specific 
vehicle,  in  the  case  of  a  built-in  child 
restraint  system. 

(b)  Extend  the  arms  of  itie  test  dummy 
as  far  as  possible  in  the  upward  vertical 
direction.  Extend  the  legs  of  the  dummy 
as  far  as  possible  in  the  fonvard 
horizontal  direction,  with  the  dummy 
feet  perpendicular  to  the  center  line  of 
the  lower  legs. 

(c)  Using  a  fiat  square  surface  with  an 
area  of  2580  square  millimeters,  apply  a 
force  of  178  Newions.  perpendicular  to: 
(1 )  The  plane  of  the  back  of  the  standard 
seat  assembly,  in  the  case  of  an  add-on 
system,  or 

(2)  The  back  of  the  vehicle  seat  in  the 
specific  vehicle  shell  or  the  specific 
vehicle,  in  the  case  of  a  built-in  system, 
first  against  the  dummy  crotch  and  x\wn 
at  the  dimimy  thorax  in  the  midsagittal 
plane  of  the  dummy.  For  a  child 
restraint  system  with  a  fixed  or  movable 
surface  described  in  S5.2.2.2.  which  is 
being  tested  under  the  conditions  of  test 
configuration  II.  do  not  attach  any  of  the 
child  restraint  belts  unless  they  are  an 
integral  part  of  the  fixed  or  movable 
surface.  For  all  other  child  restraint 
systems  and  for  a  child  restraint  system 
with  a  fixed  or  movable  surface  which 
is  being  tested  under  the  conditions  of 
test  configuration  I.  attach  all 
appropriate  child  restraint  belts  and 
tighten  them  as  specified  in  36. 1.2. 
Attach  all  appropriate  vehicle  belts  and 
tighten  them  as  specified  in  S6.1.2. 
Position  each  movable  surface  in 
accordance  with  the  instructions  that 
the  manufacturer  provided  under  55.6.1 
orS5.6.2. 

3.  Figure  4  of  §  571.213  would  be 
removed  and  Figures  4A  and  4B  would 
be  inserted  in  its  place  to  read  as 

follows: 

BILUNG  CODE  4r!0-6S-M 
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Issued  on  Martfc  8    \'i'i4 
Barry  Fetrice, 

Assooate  Administrator  for  Rulemaking. 
IFR  Doc  94-5-'68  Filed  Vl  V94,  8  45  ami 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Administration  and 
Committee  on  Rulemaking;  Public 
Meetings 

ACTION:  Notice  of  public  meetings. 

summary:  Pursuant  to  the  Federal 
Advison,'  Committee  Act  {Pub.  L.  No. 
92—463),  notice  is  hereby  given  of 
meetings  of  the  Comniittee  on 
Administration  and  the  Committee  on 
Rulemaking  of  the  Administrative 
Conference  of  the  United  States. 

Committee  on  Administration 

Date:  Friday,  March  25,  1994,  10:00 
a.m. 

Address:  Office  of  the  Chairman. 
Administrative  Conference.  2120  L 
Street.  N\V..  suite  500,  Washington.  DC. 

For  Further  Infonnation:  Charles  Pou. 
Jr.,  Office  of  the  Chairman. 
Administrative  Conference  of  tlie 
United  States,  2120  L  Street  N\V..  Suite 
500.  Washington.  DC  20037.  Telephone; 
(202) 254-7020. 

Committee  on  Rulemaking 

Date:  Monday.  April  4,  1994,  from 
2:00  p.m.  to  4:00  p.m. 

Address:  Office  of  the  Chairman, 
Administj-ative  Conference,  2120  L 
Street  NW.,  suite  500,  Washington.  DC. 

For  Further  Information:  Nancy  G. 
Millor.  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States.  2120  L  Street  N^V.,  Suite 
500.  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

Supplementary'  Infonnation:  The 
Committee  on  Administration  will 
discuss  Professor  Kratzke's  rf;port  which 
examines  the  basis  for  each  of  the  major 
exemptions  to  governmental  liability 
under  the  Federal  Tort  Claims  Act  and 
urges  repeal  or  modification  of  most  of 
the  exemptions. 

The  Committee  on  Rulemaking  will 
meet  to  continue  discussion  of  Professor 
Roy  A.  Schotland's  report  on  Exemption 


8  of  the  Freedom  of  Information  Act. 
which  covers  certain  bank  information. 
The  issue  is  whether  recommendations 
should  be  made  that  the  exemption  be 
modified  or  eliminated. 

Attendance  at  the  meetings  are  open 
to  the  interested  public,  but  limited  to 
the  space  available  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  two  days  prior  to  the 
meeting.  The  chairman  of  each 
committee,  if  he  deems  it  appropriate, 
may  permit  members  of  the  public  to 
present  oral  statements  at  the  meeting. 
Any  member  of  the  public  may  file  a 
UTitten  statement  with  the  committee 
before,  during,  or  after  the  meeting 
Minutes  of  each  meeting  will  be 
available  on  request. 

Dated:  March  10.  1994. 
JeflPrey  S.  Lubbers, 
Researvh  Director. 
IFR  Doc.  94-6188  Filed  3-15-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[No.  LS-94-001] 

Seef  Promotion  and  Research: 
Recertification,  Certification,  and 
Nomination  Cattlemen's  Beef 
Promotion  and  Research  Board 

AGENCY:  Agricultural  Marketing  Ser\-ice. 
USD  A. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture's 
Agricultural  Marketing  Service  (AMS)  is 
accepting  applications  from  State  cattle 
producer  and  general  farm  organizations 
as  well  as  beef  importers  who  desire  to 
be  certified  to  nominate  cattle  producers 
or  importers  for  appointment  to  vacant 
positions  on  the  Cattlemen's  Beef 
Promotion  and  Research  Board  (Board). 
Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  fonn  to  AMS.  With  regard  to 
previously  certified  organizations,  a 
review  will  be  conducted  to  ascertain 
whether  organizations  may  remain 
certified  as  eligible  to  make 
nominations.  Such  organizations  will  be 
provided  an  official  application  form  by 
AMS.  Only  those  organizations  which 


are  newly  certified  or  recertified  will  be 
eligible  to  nominate  cattle  producers  or 
beef  importers  to  the  Board.  Notice  is 
also  given  that  vacancies  vdll  occur  on 
the  Board  and  that  during  a  period  to  be 
established,  nominations  will  be 
accepted  from  eligible  organizations  and 
individual  importers. 
DATES:  Applications  for  certification 
must  be  received  by  April  15.  1994. 
ADDRESSES:  Certification  forms  as  well 
as  copies  of  the  certification  and 
nomination  procedures  may  be 
requested  from  Ralph  L.  Tapp,  Chief, 
Marketing  Programs  Branch,  Livestock 
and  Seed  Division,  AMS.  USDA,  room 
2624-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp  at  202'72&-1 115  (FTS 
720-1115). 

SUPPLEMENTARY  INFORMATION:  The  Beef 
Promotion  and  Research  Act  of  1985 
(Act)  (7  U.S.C.  2901  et  seq).  approved 
December  23.  1985.  authorizes  the 
implementation  of  a  national  Beef 
Promotion  and  Research  Order  (Order). 
The  Order,  as  published  in  the  July  18. 
1986.  Federal  Register  (51  FR  26132), 
provides  for  the  establishment  of  a 
Board.  The  current  Board  consists  of 
101  cattle  producers  and  6  importers 
appointed  by  the  Secretary.  The  duties 
and  responsibilities  of  the  Board  are 
specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
the  Secretary  shall  either  certify  or 
otherwise  determine  the  eligibifity  of 
State  or  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  to  ensure  that  nominees  represent 
the  interests  of  cattle  producers  and 
importers.  Nominations  for  importer 
representatives  may  also  be  made  by 
individuals  who  import  cattle,  beef,  or 
beef  products.  Individual  importers  do 
not  need  to  be  certified  as  eligible  to 
submit  nominations.  When  individual 
importers  submit  nominations,  they 
must  establish  to  the  satisfaction  of  the 
Secretary  that  they  are  in  fact  importers 
of  cattle,  beef,  or  beef  products, 
pursuant  to  §  1260.143(b)(2)  of  the 
Order  (7  CFR  1260.143(b)(2)).  bidividual 
importers  are  encouraged  to  contact 
AMS  at  the  above  address  to  obtain 
further  information  concerning  the 
nomination  process  including  the 
beginning  and  ending  dates  of  the 
estabhshed  nomination  period  and 
required  nomination  forms  and 
background  information  sheets. 


12233 


Federal  Register  /  Vol.  59,  No.  51  /  Wednesday.  March  16,  1994  /  Notices 


Certification  and  nomination 
procfdures  were  promulgated  in  the 
final  rule,  published  in  the  April  4, 
1986,  Federal  Register  (51  FR  11557). 
Since  an  organization's  membership 
n-.ay  change  over  time  and  since  many 
organizations  were  certified  Ln  1986, 
AMS  will  conduct  a  review  to  ascertain 
whether  an  organization  may  remain 
ce.rtified  as  eligible  to  make 
nominations.  Previously  certified 
organizations  must  be  recertitled  to 
nominate  producers  and  importers  for 
upcoming  vacancies. 

The  Act  and  the  Order  provide  that 
the  members  of  the  Board  shall  serve  for 
terms  of  three  (3)  years.  The  Order  also 
requires  the  Department  to  announce 
when  a  Board  vacancy  does  or  will 
exist.  The  following  States  or  units  have 
one  or  more  members  whose  terms  will 
expire  in  1994: 


State  or  unit 


Arizona  

Calrtomia  

Colorado  

Iowa  . — 

Kansas  

Louisia'-ia  

Mchigan  

M'nnesota  

Mi<iS:SSipo»  

Missoofi  

Neoraska  

Nevada  

New  Mexico  .... 
North  Carolina 

Oklahoma  

South  Carolina 
Soiiih  DaKota  .. 

Tennessee  

Texas  

Utah 

Wsconsin  

Wyomtng 

MK^-Atlantic 

tiCATieasi  Unit 
Importers  


Nurrv 
ber  of 
vacan- 
cies 


Since  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States'  positions,  or  for  the 
positions  of  the  Northwest  unit, 
nominations  will  not  be  solicited  from 
certified  organizations  or  associations  in 
those  States  or  units. 

Noncertififtd  and  existing  certified 
eligible  producer  organizations  in  all 
States  thot  are  interested  in  being 
certified  cr  recertified  as  eligible  to 
nominate  cattle  producers  for 
appointment  to  the  listed  producer 
positions,  must  complete  and  submit  an 
official  "Application  for  Certification  of 
Organization  or  Association,"  which 
must  1)6  received  by  April  15.  1994. 
Noncertified  and  existing  certified 


eligible  importer  organizations  that  are 
interested  in  being  certified  or 
recertified  as  eligible  to  nominate 
importers  for  appointment  to  the  listed 
importer  positions  must  apply  by  the 
same  date.  Importers  should  not  use  the 
application  form  but  should  provide  the 
requested  information  by  letter  as 
provided  for  in  7  CFR  1260.540(b). 
Applications  from  States  or  units 
without  vacant  positions  on  the  Board 
and  other  appHcations  not  received  by 
A.pril  15, 1994  will  be  considered  for 
eligibility  to  nominate  producers  or 
importers  for  subsequent  vacancies  on 
the  Board. 

Only  those  organizations  or 
associations  which  meet  the  criteria  for 
certification  of  eligibility  promulgated  at 
7  CFR  1260.530  as  published  in  51  FR 
11557, 11559  (April  4, 1986)  are  eligible 
for  certification.  Those  criteria  are: 

(a)  For  State  organizations  or 
associations: 

(1)  Total  paid  membership  must  be 
comprised  of  at  least  a  majority  of  cattle 
producers  or  represent  at  least  a 
majority  of  cattle  producers  in  a  State  or 
unit. 

(2)  Membership  must  represent  a 
substantial  number  of  producers  who 
produce  a  substantial  number  of  cattle 
in  such  State  or  unit. 

(3)  There  must  be  a  history  of  stability 
and  permanency. 

(4)  There  must  be  a  primary  or 
overriding  purpose  of  promoting  the 
economic  welfare  of  cattle  producers. 

(b)  For  organizations  or  associations 
representing  importers,  the 
determination  by  the  Secretary  as  to  the 
eligibility  of  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  shall  be  based  on  applications 
containing  the  following  information: 

(1)  The  number  and  type  of  members 
represented  (i.e..  beef  or  cattle 
importers,  etc.). 

(2)  Annual  import  volume  in  pounds 
of  beef  and  beef  products  and/or  the 
number  of  head  of  cattle. 

(3)  The  stability  and  permanency  of 
the  importer  organization  or  association. 

(4)  Tne  number  of  years  in  existence. 

(5)  The  names  of  the  countries  of 
origin  for  cattle,  beef,  or  beef  products 
imported. 

The  Department  may  review  any 
certified  organization's  books, 
documents,  papers,  records,  files,  and 
facilities  to  verify  any  of  the  information 
submitted  and  may  procure  such  other 
information  as  may  be  required  to 
detennine  the  organization's  eligibility 
for  certification.  In  addition,  the 
information  submitted  on  the 
application  must  be  timely,  complete, 
and  correct  to  the  best  of  one's 
knowledge. 


All  organizations  and  associations, 
newly  certified  and  recertified  in  the 
States  or  units  having  vacant  positions 
on  the  Board  will  be  notified  in  WTiting 
of  the  t:f-ginning  and  ending  dates  of  the 
nomination  period  and  will  be  providerl 
nomination  forms  and  background 
information  sheets. 

The  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  of 
Agriculture  for  consideration  as 
appointees  to  the  Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44 
U.S.C,  chapter  35  and  have  been 
assigned  OMB  No.  0581-0093,  except 
Board  member  nominee  information 
sheets  are  assigned  OMB  No.  0505- 
0001. 

Authority:  7  U.S.C  2901  etseq. 

Dated:  March  8.  1994. 
Lon  Hatamiya, 
Administrator. 
(FR  Dtx-.  94-6140  Filed  3-15-94;  8:45  ami 
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Forest  Service 

Establishment  of  Gold  Basin  Purchase 
Unit 

agency:  Forest  Sonice,  USDA. 

ACTION:  Notice  of  establishment  of  Gold 
Basin  Purchase  Unit. 

SUMMARY:  On  February  23,  1994,  the 
Deputy  Assistant  Secretary.  Natural 
Resources  and  Environment,  created  the 
Gold  Basin  Purchase  Unit.  This 
purchase  unit  comprises  approximately 
80  acres  within  Snohomiish  County, 
Washington.  A  copy  of  the 
establishment  document,  which 
includes  the  legal  description  of  the 
lands  within  the  purchase  unit,  appears 
at  the  end  of  this  notice. 

EFFECTIVE  DATE:  Creation  of  this 
purchase  unit  was  effective  February  23. 
1994. 

ADDRESSES:  A  copy  of  the  m.ap  showing 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Diretlor  of  l.ands,  Forest 
Service.  Auditor's  Building,  201  14tb 
Street  SW..  Washington.  DC  20090- 
6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Bauman,  Lands  Staff,  Forest 
Service,  USDA.  P.O.  Box  96090. 
Washington.  DC  20090-6090;  telephone: 
(202)205-1248. 
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Dated:  March  9. 1994. 
Gordon  K.  Small, 

Acting  Deputy  Chief. 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
17.  Public  Law  94-588  (90  Stat.  2949). 
the  Gold  Basin  Purchase  Unit  is  being 
created  in  Snohomish,  Washington.  The 
lands  within  the  purchase  unit  are 
described  as  follows: 

Snohomish  County.  Washington,  Willamette 
Meridian 

T.  30  N..  R.  8  E. 

Sec  14:  EViSW'A. 

The  area  described  contains  80  acres,  more 
or  less,  and  is  adjacent  to  the  Mt.  Baker- 
Snoqualmie  National  Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1. 
1911.  as  amended. 

Dated:  February  23. 1994. 
Adela  Backiel, 

Deputy  Assistant  Secretary  for  Natural 
Resources  and  Environment. 

[FR  Doc.  94-6123  Filed  3-15-S4;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-010-1] 

,Availat)llity  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinar>'  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
months  of  December  1993  and  January 
1994.  These  actions  have  been  taken  in 
accordance  with  the  regulations  issued 
pursuant  to  the  Virus-Serum-Toxin  Act. 
The  purpose  of  this  notice  is  to  inform 
interested  persons  of  the  availability  of 
a  list  of  these  actions  and  advise 
interested  persons  that  they  may  request 
to  be  placed  on  a  mailing  list  to  receive 
the  list. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Maxine  Kitto,  Pr'^gram  Assistant, 
Veterinary  Biologies,  BEEP.  APHIS, 
USDA.  room  838.  Federal  Building, 
6505  Belcrest  Road,  Hyattsville.  MD 
20782.  (301)  436-8245.  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 


mailing  list,  write  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products."  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  ef  seq.)  shall  hold  an  unexpired, 
unsuspended.  and  unrevoked  US, 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license.  The 
regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.]  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License,  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  Ucense. 

The  regulations  in  9  CFR  part  104. 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary-  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses.  U.S. 
Veterinary  Biologies  EstabUshment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits, 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  months  of 
December  1993  and  January  1994.  The 
monthly  hst  is  also  mailed  on  a  regular 
basis  to  interested  persons.  To  be  placed 
on  the  mailing  list  you  may  call  or  v\Tite 
the  person  designated  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  10th  day  of 
March  1994 
Charles  P.  Schwalbe. 

Acting  .administrator.  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  94-6036  Filed  3-15-94;  8:45  am] 
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Forest  Service 

AlHerrain  Vehicle  &  Motorcycle  Trail, 
Salem  and  Potosi  Ranger  Districts. 
Mark  Twain  National  Forest;  Crawford, 
Dent,  Iron,  Reynolds,  Shannon  and 
Washington  Counties,  MO 

agency:  Forest  Service.  LSDA. 
ACTION:  Cancellation  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  On  September  16,  1991,  a 
notice  was  published  in  the  Federal 
Register  (56  FR  46764)  stating  that  an 
environmental  impact  statement  would 
be  prepared  for  an  all-terrain  vehicle 
and  motorcycle  trail  on  the  Salem  and 
Potosi  Ranger  Districts,  Mark  Twain 
National  Forest,  Missouri. 

That  notice  is  hereby  canceled. 
DATES:  This  Action  is  effective  March 
11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darsan  Wang.  Recreation  Specialist, 
314-364-4621 

SUPPLEMENTARY  INFORMATION:  This 
environmental  impact  statement  process 
was  initiated  in  September,  1991.  Since 
that  time  the  interdisciplinary  team  has 
been  pursuing  the  development  of  a 
draft  environmental  impact  statement  in 
accord  with  the  NEPA  process.  Public 
involvement  has  been  promoted 
throughout  the  process.  On  December 
23.  1993,  a  notice  of  DEIS  availability 
was  published  in  the  Federal  Register 
(58  FR  68143).  The  public  review  period 
ends  as  of  this  notice. 

I  am  withdrawing  this  DEIS  at  this 
lime  because  upon  my  review  of  the 
document,  I  have  found  that  certain 
issues  were  not  adequately  analyzed 
and  the  public  comments  revealed 
overwhelming  opposition  to  the  scope 
of  the  ATV  proposal. 

Dated:  March  11.  1994, 
B.  Eric  Morse, 
Forest  Supervisor. 
IFR  Doc.  94-6061  Filed  3-15-94;  8:45  am) 

BILLma  CODE  M10-11-M 


Newt>erry  National  Volcanic  Monument 
Advisory  Council;  Meeting 

agency:  Forest  Service.  USDA. 
ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Council  meeting. 

SUMMARY:  The  Newberry  National 
Volcanic  Monument  Advisory  Council 
wrill  meet  on  April  8.  1994  at  the  Bend/ 
Fort  Rock  Ranger  District.  1230  NE  3rd 
Street  in  Bend.  Oregon.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
4  p.m.  Agenda  items  to  be  covered 
include:  Reviewing  the  Draft 
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Environmental  Impact  Statement  for  the 
Monument,  staff  reports  on  recreation 
and  other  issues,  public  comments  on 
the  draft  plan  for  the  Monument,  and  a 
discussion  of  vegetation  management  in 
the  Monument. 

Interested  members  of  the  public  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  question  regarding  this  meeting 
to  Carolyn  Wisdom,  Project  Coordinator, 
Fort  Rock  Ranger  District  USPS,  1230 
NE  3rd,  Bend,  OR  97701,  (503)  383- 
4702  or  383-4704. 

Dated:  February  28, 1994. 
Ranotta  K.  McNair, 
Acting  Deputy. 
(PR  Doc.  94-5926  Filed  3-15-94:  8:45  am] 

BILUNO  CODE  Mlfr-ll-M 


DEPARTME^f^  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  User  Satisfaction  Surveys. 

Form  Numbers:  Agency — rrA-4015P, 
ITA-t099P-l,  rrA-4103'P,  ITA^106P. 
rrA-4107P,  ITA-4108P-A1.  FTA- 
4108P-A2,  rr.\-4108P-Cl,  IT.^^IOBP- 
C2,  rr,^-4108P-E.  ITA^108P-I.  ITA.- 
4108P-T.  rrA^108P-W.  ITA-4110P, 

rrA-4ii7P.  rrA^i20P,  IT,^^l2lP. 

rrA^122P,  nrA^123P,  ITA-4124P, 
ITA-4125P,  rrA-4126P.  rrA-4129, 
ITA-4130P,  rr.\-413lP,  ITA-735P  and 
rrA-4132P,  OMB-0625-0217. 

Type  of  Hequeat:  Revision  of  a 
currently  approved  collection. 

Burden:  27,195  respondents;  4,698 
reporting  hours. 

/Average  Hour  per  Response:  Range 
from  six  to  60  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration  (ITA)  provides 
information  and  counseling  products 
and  services  that  help  give  U.S. 
exporters  a  leading  edge  in  world 
markets.  There  is  a  continuous  need  to 
assess  user  satisfaction  with  these 
products  and  services.  The  proposed 
survey  instruments  will  provide  PFA 
offices  with  flexible  information 
collection  forms  to  send  out  to 
customers  following  any  transaction. 
This  information  will  be  used  by 
individual  offices  within  ITA  to 
improve  their  ability  to  deliver  services 
nr  enhance  products.  In  addition,  the 


information  will  enable  staff  to  set 
priorities,  maximize  resources,  develop 
base  performance  measures,  and 
establish  indicators  for  use  with  other 
available  benchmarks. 

Affected  Public:  Businesses  or  other 
for  profit  organizations:  state  or  local 
governments:  small  businesses  or 
organizations:  non-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

0\iB  Desk  Officer:  Gary  Waxman, 
(202) 395-7340. 

Copies  of  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327,  14th  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  0MB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  March  10,  1994. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  94-6002  Filed  3-15-94;  8:45  ami 

BILUNG  CODE  3SI0-CW-M 


International  Trade  Administration 

Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Amendment  to  notice  of 
opportunity  to  request  administrative 
review  of  a  suspended  investigation. 

BACKGROUND:  On  March  4, 1994.  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
opportunity  lo  request  an  administrative 
review  of  an  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation.  The 
Department  inadvertently  omitted 
Noncontinuous  Noncellulosic  Yarns 
from  Thailand  under  the  heading 
Suspension  Agreements.  The  amended 
change  should  be  added  as  follows: 


Suspension  agreements 

Period 

Thailand: 
Noncontinuous  Noncellulosic 
Yams  (C-549-401) 

01/01/93- 

12/31/93 

In  accordance  with  §  355.22(a)  of  the 
Commerce  regulations,  each  year  during 
the  anniversary  month  of  the 
publication  of  a  suspension  of 


investigation,  an  interested  party  as 
defined  in  §  355. 2(i)  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review  of  all  producers 
or  exporters  covered  by  an  agreement  on 
which  suspension  of  investigation  was 
based. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  In  accordance  with 
§  355.31(g)  of  the  Commerce 
Regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews"  for 
requests  received  by  March  31,  1994. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  10,  1994. 
Joseph  A.  Spefrini, 

Depu  ty  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-6126  Filed  3-15-94;  8:45  am) 

BILLINQ  CODE  3510-DS-P 


[A-58a-702] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
and  Tube  Fittings  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  January  6,  1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  stainless  steel  butt-weld 
pipe  and  tube  fittings  (SSPPs)  from 
japan  (59  FR  740).  The  review  covers 
one  manufacturer/exporter,  Benkan 
Corporation  (Benkan),  and  the  period 
March  1,  1992,  through  February  28, 
1993. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  comments  received,  the  final 
results  remain  unchanged  from  the 
preliminary  results. 
EFFECTIVE  DATE:  March  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese  or  Michael  Heaney, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
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Washington,  DC  20230;  telephone  (202) 
482-5254. 

SUPPLEMENTARY  INFORIAATION: 

Background 

On  Muf^h  29,  1993.  the  petitioner, 
FiowHne  Division  of  Markovitz 
Enterprises.  Inc.  (FlowHne),  requested 
that  the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  SSPFs  from 
Japan  for  Benkan.  The  Department 
initiated  the  review  on  May  6,  1993  (58 
FR  26960),  covering  the  period  March  1. 
1992.  through  February  28,  1993.  On 
January  6,  1994.  the  Department 
published  the  preUminary  results  of 
review  of  the  antidumping  duty  order 
on  SSPFs  from  Japan  (59  FR  740).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
v%ith  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  certain  stainless  steel  butt-weld 
pipe  and  tube  fittings.  These  fittings  are 
used  in  piping  systems  for  chemical 
plants,  pharmaceutical  plants,  food 
processing  facilities,  waste  treatment 
facilities,  semiconductor  equipment 
applications,  nudear  power  plants  and 
other  areas. 

This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedules  (HTS)  item  number 
7307.23.0000.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  product 
description  remnins  dispositive. 

.\nalysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner,  f  lowline. 

Comment  1:  Flowiine  argues  that 
Benkan's  date  of  sale  methodology, 
which  is  based  on  the  invoice  date,  does 
not  provide  an  accurate,  reasonable 
method  for  determining  the  date  that 
price  and  quantity  are  set.  Petitioner 
c^Dntends  that  since  prices  are  agreed  to 
over  the  telephone  prior  to  the  order 
being  placed,  the  date  of  sale  should  be 
the  date  that  a  customer  place*  an  order 
(/  e.,  the  date  that  the  order  receipt  slip 
is  generated),  rather  than  the  invoice 
date,  which  is  also  the  shipment  date. 

Department's  Position:  We  disagree 
with  Flowiine.  The  Department  has 
used  the  invoice  d&te  provided  by 
Benkan  as  the  date  of  sale  because  the 
invoice  represents  the  first  document 
which  systematically  records  agreement 
as  to  prices  and  quantities.  Order  receipt 
slips  are  neither  systematically 
generated  nor  comprehensive  enough 


for  these  purposes.  Thus,  the  invoice 
date  represents  an  accurate,  reasonable, 
verifiable,  consistent  methodology  to 
determine  the  date  of  sale. 

Moreover,  this  is  consistent  with  the 
position  that  we  have  taken  in  past 
cases  where  determination  of  the  date  of 
sale  methodology  was  at  issue  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Rolling  Bearings)  and  Parts 
Thereof  From  France,  et  al.  [AFBs]  (58 
FR  39729,  39783;  July  26,  1993)). 

Comment  2:  Flowhne  asserts  that 
Benkan  should  be  required  to  provide 
level-of-trade  (LOT)  information  since 
Benkan  sells  to  different  categories  of 
customers  in  the  home  market  and  in 
the  U.S.  market.  Flowiine  refers  to  the 
Department's  Policy  Bulletin  (92/1,  July 
29,  1992)  to  argue  that  Benkan  has  failed 
to  demonstrate  that  no  correlation  exists 
between  prices  and  LOT.  Additionally, 
Flowiine  claims  that  Benkan  has  only 
shown  that  there  is  no  significant 
correlation  between  selling  expenses 
and  LOT.  as  opposed  to  no  correlation 
between  prices  and  LOT. 

Department's  Position:  The 
JJepartment  disagrees  with  FlowUne. 
There  is  no  evidence  on  the  record  to 
suggest  that  Benkan's  prices  vary  based 
on  the  customer  category.  Moreover, 
Flowiine  has  misinterpreted  Department 
policy  by  improperly  assuming  that 
Benkan  has  the  burden  of  demonstrating 
that  prices  are  not  affected  by  LOT; 
Flowiine  has  provided  no  evidence  to 
contradict  Benkan's  assertion  that  prices 
are  not  affecled  by  LOT. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received  we  have  not 
changed  the  final  results  from  those 
presented  in  the  preliminary  results  of 
review.  Accordingly,  we  have 
determined  that  a  final  margin  of  8.06 
percent  exists  for  Benkan  for  the  period 
March  1,  1992  through  February  28. 
1993. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  er'ries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
review,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  the  cash  deposit  rate  for 
Benkan  will  be  8.06  percent,  (2)  for 
merchandise  exported  by  manufacturers 


or  expcMlers  not  covered  in  this  re\iev» 
but  covered  in  a  previous  review  or  the 
original  less-thai>-fair-value  (LTFVT 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  resuhs  of 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  "all  others"  rate  will 
be  49.31  percent,  as  explained  below. 

On  May  25, 1993,  the  CIT,  in  Floral 
Trade  Council  v.  United  States.  Slip  Op, 
93-79,  and  Federal-Mogul  Corporation 
V.  United  States.  Slip  Op.  93-83, 
decided  that  once  an  "all  others"  rate  is 
established  for  a  company  it  can  only  be 
changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  Accordingly,  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters, 
who  are  not  covered  in  this  or  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firms  or  any 
previously  reviewed  firm,  will  be  the 
"all  others"  rate  established  in  the 
original  LTFB  investigation,  which  is 
49.31  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  adm.inistrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
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APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  9,  1994. 
loseph  .\.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

iFRDfx;  94-6125  Filed  3-15-94;  8:45  am] 

BILUNG  CODC  15tO-OS-M 


[A-403-e01] 

Fresh  and  Chilled  Atlantic  Salmon 
From  Norway;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  December  14. 1993.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  N'orv\-ay.  The  review  covers  85 
exporters,  and  the  period  April  1,  1992. 
through  March  31.  1993.  We  have  now 
completed  the  review  and  determine 
that  margms  exist  for  the  period. 

EFFECTIVE  DATE:  March  16.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone  (202)  482^195  or 
482-3814,  respectively. 

Background 

On  December  14.  1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  (58  FR  65333)  of  85  exporters, 
listed  below,  subject  to  the  antidumping 
duty  order  on  fresh  and  chilled  Atlantic 
salmon  from  Norv\'ay  (56  FR  14920)  for 
the  period  April  1,  1992,  through  March 
31.  1993.  The  Department  has  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 


Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar) 
marketed  as  specified  herein;  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmon;  Chinook 
(also  called  "king"  or  "quinnat");  Coho 
("silver");  Sockeye  ("redfish"  or 
"blueback");  Humpback  ("pink");  and 
Chum  ("dog").  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  from  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  canned,  smoked  or 
otherwise  processed  Atlantic  salmon. 
Fresh  and  chilled  Atlantic  salmon  is 
currently  provided  for  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.03.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

We  determine  that  the  following 
margins  exist  for  the  period  April  1, 
1992.  through  March  31, 1993: 


Percent 

Adeco  A/S  

31.81 

Ame  Lurxl  &  Sonner  A/S  

31.81 

Aalesundfisk  A;'S  

••23.80 

Aqua  Star  A/S  

31.81 

Austevoll  Fiskeindusti  /VS 

••23  80 

Atlantic  Salmon  /VS  

31.81 

Brodrene  Reme  

••23  80 

Brodrene  Sirevag  A/S  

Ctir.  Bielland  Seafoods  A/S  

Domstein  Salmon  AJS  

••23.80 

31.81 

•31.81 

Edal  Laks  A/S 

31.81 

Edda  Seafood  AJS 

31  81 

Fjord  Aqua  Group  A/S 

Flatanger  Laks  AS.  K.S 

"23.80 
31.81 

Fonn  Rogaland  A/'S 

31.81 

Fossen  Senter— Valestrand  A/S  .. 
Fremco  Fresh  Manne  AJS 

"23.80 
31  81 

Fremstad  Group  A/S  

31.81 

Fresh  Marine  Ck).  Ltd  

Fnonor  Norsk  Frossenfisk  A/S  

Haico  Norway  /VS  

31.81 

••23.80 

31.81 

Hallvard  Leroy  /VS  

•31.81 

Handels-Huset  Nord  A/S 

"23.80 

Heroyfisk  A/S 

31  81 

Iglo  Aqua  Group  A/S 

Janas  A/S  

31.81 
31  81 

Janas  Rokeri  /VS  

31.81 

J.H.  Fremstad  A/S 

31  81 

Johan  J.  Helland  A/S  

••23.80 

Percent 

Kaldf)ord  Handel  &  Fiskeforr  

Karl  Abrahamsens  Rokeeri  A/S  ... 

Karsten  J.  Ellingsen  A/S  

King  of  Norway  /VS 

31.81 

31.81 

••23.80 

31.81 

Konrad  Sekkipgstand  /VS  

31.81 

Knul  Nero  Exp  

31.81 

Kr.  Kleiven  &  Co.  A/'S 

Kvalos  Trading  AS  

31.81 
31.81 

Leica  FiskeproduWer 

31.81 

Manger  Seafood  A/S 

31  81 

Mannor  Edelfisk  AJS 

31.81 

Mannus  A/S  

"23  80 

Misundfisk  A;S 

"23.80 

M  Loining  &  Sonner  AJS  

31.81 

More  Seafood  /VS 

31.81 

Noa  Gourmet  Seafood  /VS  

31.81 

Nordic  Group  Inc  

Norfood  Group  AJS 

31.81 

31.81 

Norfra  /V;S 

••23  80 

Norsk  Akvakultur  AJS  

••23  80 

Nor-Star  Seafood  AJS  

31  81 

Northern  Seafood  /VS  

••23.80 

Norwegian  Seadeli  AJS  

31  81 

Norwegian  Salmon  AJS  

31.81 

Norwegian  Seafood  AJS 

••23.80 

Nova  Sea  AS 

31.81 

Oddvn  Bjorge  /VS 

••23.80 

Pnma  Seafood _ 

R.  Domstein  &  Co  

31.81 
31.81 

Reinhertsen  &  Co  

31.81 

Saga  /VS  

•26.55 

Salmar  /VS  

"23.80 

Salmonex  A/S 

Salmonor  A'S  

"23.80 
31.81 

Seanor  A,S         

"23  80 

Scandinavian  Seafood  Ltd  

31.81 

Scandinavian  Supenor  Seafood  ... 
Scanfarm  A.'S  

31.81 

31.81 

Sea  Eagle  Group  AJS 

"23.80 

Sea  Star  International  /VS  

31  81 

Smefa  AJS  

"23.80 

Sotra  Smoked  Fish  AJS 

31.81 

Stabburet  AJS  

"23  80 

Stabburet  Marine  Produkter  AJS  .. 

Stavanger  Rokeri  &  Fisk  A/S  

Sunnmorsfisk  /\;'S  

31.81 

"23.80 

31  81 

Terra  Seafood  AJS  

31.81 

Troll  Salmon  AJS  

••23  80 

Tromsfisk  A^'S  

31.81 

Uniprawns  A7S 

Vikenco  /VS 

••23.80 
••23.80 

Vikin  AJS  

31  81 

West  Fish  Norwegian  Salmon  AJS 
Westfood  A;'S  

"23.80 
31.81 

•No  shipments  during  the  period;  margin 
from  onginal  investigation. 

••No  shipments  dunng  the  penod;  margin 
for  "all  others"  from  the  original  investigation. 

The  Department  shall  determine,  and 
the  Customs  Ser\ice  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  concerning 
all  respondents  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
review,  as  provided  for  by  section 
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751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  firms  will 
be  each  firm's  rate  as  listed  above;  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original  less- 
than-fair-value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  not  previously  reviewed 
will  be  23.80  percent,  the  all  other  rate 
from  the  less-than-fair-value 
investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversation  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  regulations  and 
the  terms  of  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  March  4,  1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-6003  Filed  3-15-94;  8:45  ami 
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[C-1 22^*04] 

Live  Swine  From  Canada;  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 


ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  October  20,  1993.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  live 
swine  from  Canada  (58  FR  54.112).  We 
have  now  completed  that  review  and 
determine  the  total  subsidy  to  be 
CanSO.0295  per  kilogram  for  all  live 
swine. 

EFFECTIVE  DATE:  March  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Stephanie  Moore, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  20,  1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  54,112)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  (50  FR  32.880;  August  15, 
1985).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Case  briefs  were  submitted  by  the 
National  Pork  Producers'  Council, 
Petitioner,  the  Government  of  Canada 
(GOC),  the  Gouvemement  du  Quebec 
(GOQ3,  the  Canadian  Pork  Council 
(CPC),  Pr>'me  Pork,  Ltd.  (Pryme),  P. 
Quintaine  &  Son  (Quintaine),  and  Earle 
Baxter  Trucking  LQ  (Baxter).  Rebuttal 
Briefs  were  submitted  bv  Petitioner,  the 
GOC,  the  GOQ,  and  the  CPC.  On 
December  1, 1993  the  Department  held 
a  public  hearing  at  the  request  of 
Petitioner  and  the  GOQ. 

In  response  to  the  comments  made  by 
the  parties,  the  Department  has 
recalculated  benefits  under  the  Alberta 
Crow  Benefit  Offset  Program,  the  Feed 
Freight  Assistance  Program,  and  the 
Saskatchewan  Hog  Assured  Returns 
Program.  The  total  subsidy  determined 
in  the  preliminary  results  of  review, 
Can$0.0289/kg,  has  been  recalculated. 
The  Department  now  determines  the 
total  subsidy  to  be  Can$0.0295/ 
kilogram. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  all  live  swine,  except  breeding 
swine,  from  Canada.  Such  merchandise 
is  classifiable  under  the  Harmonized 
Tariff  Schedule  (HTS)  item  numbers 


0103,91  00  and  0103.92.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive.  The  review  covers  the 
period  April  1, 1990  through  March  31. 
1991  and  the  following  programs:  (1) 
Feed  Freight  Assistance  Program;  (2) 
National  Tripartite  Stabilization  Scheme 
for  Hogs  (Tripartite);  (3)  Quebec  Farm 
Income  Stabilization  Insurance  Program 
(FISI);  (4)  Saskatchewan  Hog  Assured 
Returns  Program  (SHARP);  (5)  Alberta 
Crow  Benefit  Offset  Program  (ACBOP); 
(6)  Alberta  Livestock  and  Beeyard 
Compensation  Program  (Livestock 
Predator  Sub-Program);  (7)  Ontario  Farm 
Tax  Rebate  Program;  (8)  Livestock 
Improvement  Program  for  Northern 
Ontario;  (9)  Ontario  Pork  Industry 
Improvement  Plan  (OPIIP);  (10)  Ontario 
Rabies  Indemnification  Program;  (11) 
Saskatchewan  Livestock  Investment  Tax 
Credit;  (12)  Saskatchewan  Livestock 
Facilities  Tax  Credit  Program;  (13) 
Canada/British  Columbia  Agri-Food 
Regional  Development  Subsidiary 
Agreement;  (14)  Canada/Quebec 
Subsidiary  Agreement  of  Agri-fo«d 
Development;  (15)  Canada/Manitoba 
Agri-Food  Development  Agreement;  (16) 
Western  Diversification  Program;  (17) 
Agricultural  Products  Board  Program; 
(18)  Canada/Alberta  Swine 
Improvement  Programs  Study;  (19) 
Canada/Ontario  Canadian  Western 
Agribition  Livestock  Transportation 
Assistance  Program;  (20)  British 
Columbia  Swine  Herd  Improvement 
Program;  (21)  Ontario  Export  Sales  Aid; 
(22)  Ontario  Bear  Damage  to  Livestock 
Program;  (23)  Ontario  Dog  Licensing 
and  Livestock  and  Poultry 
Compensation  Program;  (24)  New 
Brunswick  Agriculture  Development 
Act — Swine  Assistance  Program;  (25) 
New  Brunswick  Swine  Industry 
Financial  Restructuring  Program;  (26) 
British  Columbia  Farm  Income 
Insurance  Program;  (27)  New  Brunswick 
Livestock  Incentives  Program;  (28)  New 
Brunswick  Hog  Marketing  Program;  (29) 
New  Brunswick  Hog  Price  Stabilization 
Program:  (30)  New  Brunswick  Swine 
Assistance  Policy  on  Boars;  (31)  Prince 
Edward  Island  Hog  Price  Stabilization 
Program;  (32)  Prince  Edward  Island 
Swine  Development  Program;  (33) 
Prince  Edward  Island  Interest  Payment 
on  Assembly  Yard  Program;  (34)  Nova 
Scotia  Swine  Herd  Health  Policy;  (35) 
Nova  Scotia  Improved  Sire  Policy;  (36) 
Newfoundland  Farm  Products 
Corporation  Hog  Price  Support  Program; 
(37)  Newfoundland  Weanling  Bonus 
Incentive  Policy;  (38)  Canada- 
Saskatchewan  Agri-Food  Development 
Agreement;  (39)  British  Columbia  Feed 
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Grain  Market  Development  Program: 
(40)  Ontario  Soil  Conservation  and 
Environmental  Assistance  Program;  (41) 
Ontario  Weaner  Pig  Stabilization  Plan; 

(42)  Nova  Scotia  Natural  Products  Act — 
Pork  Price  Stabilization  Program;  and, 

(43)  Quebec  Productivity  and 
Consolidation  of  Livestock  Production 
Program.  Of  the  above-listed  programs, 
we  found  subsidies  were  provided  to 
live  swme  producer;  during  the  reviev*.- 
period  under  12  prot^rams.  See  Final 
Rrsults  of  Review  section  below. 

Analysis  of  Comments 

Comment  1.  Petitioner  urges  the 
Department  to  reexamine  its  practice  of 
not  finding  a  program  de  jure  specific 
ba.sed  on  its  availability  only  to  the 
agricultural  sector.  Petitioner  argues  that 
the  Department' s  practice  with  respect 
to  agncuitural  subsidies  is  inconsistent 
with  Its  treatment  of  subsidies  bestowed 
upon  other  sectors  of  the  economy,  and 
is  reminiscent  of  the  discarded  "general 
availability  test,"  presuming  that  a 
program  available  to  all  of  agriculture  is 
somehow  "generally  available." 
Petitioner  cites  both  Federal  Circuit  and 
Court  of^ntemational  Trade  opinions  in 
advancing  the  argument  that  the 
Depjartment  has  considerable  discretion 
in  determining  when  a  subsidy  program 
is  de  jure  specific  and  what  practices  are 
countervailable.  Petitioner  argues  that 
the  Department  should  exercise  its 
discretion,  and  focus  on  factors  such  as 
the  size  of  the  agricultural  sector 
relative  to  the  economy  as  a  whole,  and 
therefore  conclude  that  Tripartite  is  de 
jure  speci/ic  because  it  is  limited,  by 
law,  to  an  enterpri.se  or  industry  or 
group  of  enterprises  or  industries. 
'  Both  the  GOG  and  the  CPC  argue  that 
it  would  be  inappropriate  for  the 
Department  to  now  reverse  a 
longstanding  practice  with  regard  to 
agncuitural  programs,  and  to  do  so 
would  be  tantamount  to  rulemaking. 
The  GOG  states  that  "!biy  any  standard, 
the  agricultural  sector  is  too  broad  to 
constitute  a  'specific  •   •   •  group  of 
enterprises  or  industries'  as  required  by 
the  statute."  The  CPC  states  that  what 
Petitioner  refers  to  as  "misguided 
pohcy"  has  been  upheld  by  the  Court  of 
International  Trade  as  a  reasonable 
exerr:ise  of  the  Department's  discretion. 
See  flo.se.s  Inc.  v.  United  States,  774  F. 
Supp   1376,  1383  (CIT  1991). 

Department's  Position:  The 
Department's  policy  with  respect  to 
agricultural  programs  has  been 
incorporated  into  the  proposed 
regulations,  which  provide  that  the 
Department  "will  not  regard  a  program 
as  i)eing  Ide  iiire]  specific  •    *    •  solely 
ht'<;ause  the  program  is  limited  to  the 
agricultural  sector."  Notice  of  Proposed 


Rulemaking  and  Request  for  Public 
Comments  (54  FR  23,366.  23,380:  May 
31.  1989)  (Proposed  Regulations),  at 
section  355.4Si(b)(8).  See.  e.g..  Fuel 
Etbanolfrom  Brazil  (51  FR  3361;  1986). 
Although  these  proposed  regulations  are 
not  final,  we  have  determined  that,  for 
the  present,  it  is  appropriate  to  maintain 
the  current  policy  with  respect  to 
subsidies  provided  to  the  industries 
within  the  agricultural  sector.  We 
recognize,  however,  that  certain  policies 
such  as  this  one  may  warrant 
reconsideration  in  the  future,  and  we 
agree  with  Petitioner  that  the 
Department's  discretion  permits  it  the 
authority  to  reverse  such  policies  by 
way  of  the  proper  procedure,  depending 
upon  the  policy  in  question. 

We  note,  in  addition,  that,  as  with 
other  subsidy  programs,  in  publishing 
the  proposed  regulation  relating  to  the 
current  agricultural  sector  exception, 
the  Department  emphasized  in  its 
commentary  that  "an  agricultural 
program  may  be  deemed  specific  if,  for 
example,  benefits  under  the  program  are 
limited  to,  or  provided 
disproportionately  to,  producers  of 
particular  agricultural  products."  54  FR 
at  23,368  (emphasis  added).  The  use  of 
the  disjunctive  "or"  demonstrates  the 
Department's  recognition  that  an 
affirmative  finding  based  upon  a  single 
factor  could  reasonably  support  a 
determination  of  de  facto  specificity 
within  the  meaning  of  section  771(5)  of 
the  Act. 

Comment  2:  Petitioner  argues  that  the 
Department  shotild  conduct  its  de  jure 
specificity  analysis  of  the  Tripartite 
program  by  focusing  on  the  individual 
Tripartite  plans  and  their  implementing 
subsidiary  agreements,  rather  than  on 
the  implementing  legislation,  Canada's 
Agricultural  Stabilization  Act  (ASA),  as 
amended  by  Bill  C-25  to  provide  for 
Tripartite  agreements.  Petitioner  argues 
that  this  approach  is  appropriate 
because  the  Tripartite  Agreement  for 
Hogs  is  not  integrally  linked  with  any  of 
the  other  Tripartite  agreements. 
Contrary  to  the  Department's 
determination  in  the  fourth  review  of 
this  order.  Petitioner  argues  that  all 
Tripartite  schemes  were  not  part  of  one 
program  because  they  are  "structured 
pursuant  to  the  enabling  legislation  and 
basic  principles  in  Bill  C-25  •   *   *  " 
Final  Results  of  Countervailing  Duty 
Administrative  Review:  Live  Swine  from 
Canada  (56  FR  28.531;  June  21. 1991) 
(Fourth  Review  Final). 

According  to  Petitioner,  the  basis  of 
the  Department's  determination  appears 
to  have  been  its  consideration  of  only 
one  factor,  the  purpose  of  the  program 
as  stated  in  the  enabling  legislation. 
Petitioner  argues,  however,  that  there  is 


no  evidence  of  a  government  poHcy  to 
treat  industries  equally  under  the 
agreements  because  each  individual 
agreement  specifies  the  manner  in 
which  benefits  are  calculated  and  paid, 
thereby  describing  the  class  of  eligible 
producers.  Petitioner  cites  Certain  Fresh 
Atlantic  Crvundfish  from  Canada:  Final 
Affirmative  Countervailing  Duty 
Determination  (51  FR  10,041.  10.049: 
March  24,  1986)  (Groundfrsh).  affd. 
Comeau  Seafoods  v.  United  States,  13 
CIT  923,  724  F.  Supp.  1407,  1416 
(1989),  in  which  the  Court  of 
International  Trade  (CIT)  affirmed  the 
Department's  determination  to  examine 
the  specificity  of  the  Canadian 
Economic  and  Regional  Development 
Agreements  by  focuMng  on  the  terms  of 
the  individual  ERDA  subsidiary 
agreements. 

Petitioner  also  argues  that  even  if  the 
Department  examines  the  Tripartite 
schemes  collectively,  they  are  de  jure 
limited  to  a  specific  group  of  industries, 
namely  the  eleven  commodities  covered 
by  Tripartite  agreements  during  this 
review  period. 

Respondents  counter  that  it  is 
appropnate  for  the  Department  to 
employ  an  integral  linkage  analysis 
when  the  Department  is  determining 
whether  to  examine  two  or  more 
programs  as  one.  .Applying  the  integral 
linkage  policy  here  shows  that  the 
Tripartite  agreements  meet  all  of  the 
integral  linkage  criteria  and  should 
therefore  be  considered  as  one  program, 
consistent  with  the  Department's 
practice  in  reviewing  this  program. 
According  to  the  GC)C  and  the  CPC,  the 
analogy  which  Petitioner  draws  between 
Tripartite  and  the  regional  development 
agreements  in  Groundfish  provides  no 
support  for  the  approach  endorsed  by 
Petitioner.  The  GOG  and  the  CPC  also 
object  to  Petitioner's  arguments  on  the 
basis  that  the  Department  has  already 
determined  Tripartite  to  be  de  jure  not 
specific  in  earlier  reviews  of  this  order, 
and  Petitioner  has  presented  no  new 
facts  or  evidence  of  changed 
circumstances  which  would  justify 
reconsideration  of  this  determination. 
Therefore,  the  Department  should  not 
revisit  the  question  of  de  jure 
specificity. 

Department's  Position:  For  purposes 
of  the  Department's  de/ure  specificity 
analysis,  we  have  continued  to  treat 
Tripartite  as  a  single  subsidy  program 
providing  benefits  to  several  identifiable 
beneficiaries  through  individual 
agreements  reached  between  the  federal 
government,  the  provincial  governments 
and  the  various  agricultural  commodity 
producers. 

Petitioner's  reliance  on  Groundfish 
and  Comeau  Seafoods  is  misplaced.  In 
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upholding  the  Department's 
determination  in  Comeau  Seafoods,  the 
CIT  correctly  identified  the 
determinative  issue  as  being  "at  what 
level  Commerce  may  apply  the 
specificity  test."  Comeau  Seafoods,  724 
F.  Supp.  at  1416  (emphasis  in  original). 
As  the  CIT  found,  the  individual 
Economic  and  Regional  Development 
Agreements  (ERDAs)  at  issue  there  were 
"designed  to  'establish  programs, 
delineate  administrative  procedures  and 
set  up  the  relative  funding  commitments 
of  the  federal  and  provincial 
governments."  "  !d.  at  1415  (quoting 
Groundfish  From  Canada,  51  FR  at 
10,049).  In  addition,  the  ERDAs  were 
designed  to  provide  only  a  procedure 
for  "the  establishment  of  economic 
development  programs  with  stated 
general  economic  development  goals." 
Id.  at  1415  n.  1.3.  For  these  reasons,  the 
"agreements"  in  Groundfish  were 
effectively  separate  subsidy  programs, 
making  the  proper  level  of  specificity 
analysis  the  agreements  themselves. 

By  contrast,  as  the  Department  found 
in  the  fourth  administrative  review, 
Tripartite's  enabling  legislation, 
Canada's  ASA,  as  amended  by  Bill  C- 
25,  provides  for  established 
administrative  procedures  and  funding 
commitments.  Fourth  Review  Final,  56 
FR  at  28.532.  Moreover,  Tripartite's 
enabling  legislation  creates  a  framework 
for  providing  only  one  type  of 
assistance,  income  stabilization  to 
producers  of  agricultural  commodities 
which  establish  agreements.  See  id. 
Therefore,  although  the  record  is  not 
clear  as  to  whether  the  Government  of 
Canada  retains  discretion  regarding 
when  to  enter  into  particular 
agreements,  it  is  clear  that  Tripartite  is 
a  single  progr.nm,  of  which  the  Tripartite 
agreements,  or  product-specific 
schemes,  are  "integral  parts." 
Accordingly,  the  appropriate  level  for 
the  Department's  specificity  analysis  is 
not  the  individual  agreements  but  the 
Tripartite  program  itself.  In  reaching 
this  determination,  we  note  that, 
contrary  to  the  arguments  of 
Respondents,  the  Department  did  not 
conduct  an  integral  linkage  analysis  of 
Tripartite  in  the  fourth  administrative 
review  or  at  any  other  time.  See  id. 

Finally,  as  we  found  in  the 
preliminary  results,  Petitioner  has  not 
presented  any  new  facts  or  evidence  of 
changed  circumstances  during  the 
present  review  which  would  warrant 
reconsideration  of  the  issue  of  whether 
the  Tripartite  is  de  jure  specific. 
Preliminary  Results  at  54,1 16. 
Therefore,  we  have  declined  to 
reconsider  the  Department's 
determination  that  Tripartite  is  not  de 
jure  specific. 


Comment  3.  The  GOC  disagrees  with 
the  Department's  preliminary 
determination  that  Tripartite  is  not 
integrally  linked  to  the  other  provisions 
of  the  Agricultural  Stabilization  Act 
(ASA),  in  accordance  with  the 
Department's  proposed  regulations,  and 
that  the  programs  examined  together  are 
not  de  facto  specific.  Furthermore,  the 
GOC  considers  unreasonable  the 
Department's  reliance  on  non-regulatory 
factors  such  as  "a  documentary 
statement  of  an  overall  government 
policy  to  treat  industries  equally"  and 
the  expectation  of  identical  treatment 
and  benefits  among  the  different 
programs  at  the  operational  level.  In 
relying  on  these  factors,  the  Department 
is  introducing  a  more  stringent  standard 
than  is  required  by  the  proposed 
regulations  and  is,  therefore,  acting 
contrary  to  law. 

More  specifically,  the  GOC  argues  that 
the  relationship  between  Tripartite  and 
the  named  and  designated  commodity 
provisions  of  the  ASA  satisfies  all  of  the 
Department's  regulatory  factors  for 
finding  integral  linkage.  According  to 
the  GOC,  there  is  one  statute  which 
provides  the  same  benefits,  for  the  same 
purpose,  under  a  centralized 
administration  "to  the  produc-ers  of  all 
agricultural  commodities  in  Canada." 
The  GOC  further  states  that  the 
Department  errs  by  equating  a  policy  to 
treat  industries  equally  with  a 
requirement  that  benefits,  purpo.ses,  and 
administration  be  identical;  a  policy  to 
treat  industries  equally  is  evident  under 
the  ASA,  the  GOC  argues,  because  it 
provides  every  Canadian  agricultural 
producer  access  to  stabilization 
payments,  when  needed,  in  the  amounts 
required,  without  regard  to  regional 
differences  in  a  complementary  fashion. 

The  GOC  further  argues  that,  because 
identicality  should  not  be  expected  or 
required,  the  Department's  conclusion  is 
unwarranted  that  the  existence  of 
Tripartite  Stabilization  Committees 
indicates  that  the  programs  are  not 
administered  in  common.  Equally 
unwarranted  is  the  Department's 
distinction  between  Tripartite  (which 
requires  producer  contributions)  on  the 
one  hand,  and  named  and  designated 
commodities  on  the  other  (which 
require  no  producer  contributions). 
According  to  the  GOC,  the  Tripartite 
producer  contribution  requirement  does 
not  disadvantage  producers  because 
producers  enter  Tripartite  agreements 
only  if  the  benefits,  such  as  flexibility  in 
negotiating  a  payment  schedule, 
outweigh  the  drawbacks. 

Petitioner  agrees  with  the 
Department's  finding  that  Tripartite  is 
not  integrally  linked  to  any  other 
support  program.  Citing  Carbon  Steel 


Wire  Rod  from  Saudi  Arabia;  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews  [57  FR  8303; 
March  9, 1992),  Petitioner  argues  that 
the  GOC  has  failed  to  demonstrate  that 
the  factors  considered  by  the 
Department  are  outside  the 
Departments  scope  of  authority  under 
its  proposed  regulations,  or  otherwise 
not  in  keeping  with  earlier 
determinations.  Petitioner  argues  that, 
unless  the  Department  interprets  the   - 
integral  linkage  standard  in  a  strict 
fashion,  despite  the  GOC's  claim  that 
the  Departmert's  interpretation  is  "more 
stringent"  than  that  which  is  required 
by  the  proposed  regulations,  any 
government  would  be  able  to  immunize 
its  support  programs  against  findings  of 
specificity  by  merely  articulating  a  very 
broad  purpose  whicn  encompasses  all 
programs. 

Petitioner  also  argues  that  the  analysis 
of  equal  treatment  applied  by  the 
Department  is  neither  extraregulatory 
nor  unreasonable.  Contrary  to  the  GOC's 
allegations,  neither  the  Department's 
analysis  in  this  case,  nor  the  linkage  test 
in  general,  requires  identical  treatment, 
but  rather  equality  in  receipt  of  benefits. 

Department's  Position:  We  disagree 
with  Respondents  and  affirm  our 
preliminary  determination  that  the 
"named"  and  "designated  "  provisions 
of  the  ASA  are  not  integrally  linked  to 
the  Tripartite  provision  of  the  ASA. 
Contrary  to  the  contention  of 
Respondents,  the  Department's 
interpretation  of  the  integral  linkage 
policy,  and  the  Department's  integral 
linkage  analysis  in  this  case,  are  not 
more  stringent  than  permitted  by  the 
Department's  authority.  The  integral 
linkage  policy  is  only  an  exception  to 
the  normal  application  of  the  specificity 
test.  As  the  drafting  of  the  integral 
linkage  provision  in  the  proposed 
regulations  indicates,  the  policy  was 
created  to  permit  evaluating  whether,  in 
particular  circumstances,  the 
Department  should  deviate  from  its 
normal  approach  to  analyzing  de  facto 
specificity  in  order  to  consider  the 
coverage  of  two  or  more  programs 
together  instead  of  just  one.  See 
Proposed  Regulations  at  §  355.43(b)(6). 
Considering  the  purpose  of  the 
specificity  test  as  a  whole,  we  have 
interpreted  the  standard  narrowly  for 
granting  an  affirmative  integral  linkage 
determination. 

The  specificity  test  was  designed  to 
avoid  carrying  the  countervailing  duty 
law  to  absurd  results  by  countervailing 
government  actions  or  programs  such  as 
public  highways  and  bridges  which 
clearly  benefit  the  economy  at  large,  as 
opposed  to  identifiable  and  specific 
segments  of  the  economy.  See,  e.g.. 
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Carlisle  Tire  6-  Rubber  Co.  v.  United 
States.  564  F.  Supp.  834.  838  (CTT 
1983).  In  implementing  the  appropriate 
standard  to  determme  whether  to  permit 
a  particular  encception  to  the  specificity 
tb'st.  howe%'er.  such  as  an  afnnnati\'e 
integral  linkage  findmg,  the  Department 
cannot  create  a  loophole  which  would 
allow  de  facto  specific  subsidy 
programs  benefiting  only  particular 
segments  of  the  economy — or  particular 
segments  of  the  agricultural  sector — to 
escape  the  imposition  of  countervailing 
duties. 

Permitting  respondent  governments  to 
loosely  connect  two  or  more  programs 
which  are  otherwise  designed  to  serve 
different  purposes  would  create  just  the 
type  of  loophole  the  Department  seeks 
to  avoid.  Besides  being  contrary  to  the 
Department's  specificity  practice,  doing 
so  would  also  be  contrary  to  Congress' 
express  requirement  in  the  legislative 
history  that  Commerce  avoid  taking  an 
"overly  narrow"  or  "overly  restrictive" 
view  of  its  authority  to  determine 
specificity.  S  Rep.  No.  71.  100th  Cong., 
1st  Sess.  123  (June  12.  1987).  This 
statement,  implies  that  Congress 
intended  the  Department  to  view  its 
authonty  to  find  specificity  broadly  and 
its  authority  to  create  exceptions  to  its 
normal  approach  narrowly.  The  very 
fact  that  the  programs  at  issue  must  be 
found  to  be  "integrally  linked"  rather 
than  merely  "linked"  demonstrates  the 
limited  circumstances  which  would 
warrant  an  affirmative  finding. 

The  evidentiar>-  standard  for 
establishing  that  two  or  more  programs 
are  integrally  linked  is  two-fold.  First,  as 
we  explained  in  the  preliminary  results. 
the  government  must  point  to  an 
express  statement  in  the  statute  or 
elsewhere,  either  at  the  time  the  first 
program  was  created  or  later  when  the 
additional  programs  were  added,  which 
a'asonably  documents  the  government's 
underHnng  intent  to  develop  two  or 
more  programs  designed  as 
"complementary  parts  of  an  overarching 
governmental  policy  directive."  Integral 
Linkage  Analysis  Memorandum. 
October  13,  1993  (on  file  in  Room  B- 
099.  Department  of  Commerce)  (quoting 
Carbon  Steel  Wire  Rod  From  Saudi 
Arabia.  57  FK  at  8303)  (Integral  Linkage 
Memo].  The  need  to  provide  this  type  of 
nbjetlive  legal  evidence  relates  to  all  of 
the  integral  linkage  factors  set  forth  in 
the  proposed  regulations.  The 
government  must  also  provide  factual 
evidence  documenting  that  its  original 
intent  has  been  implemented,  and  that 
the  programs  are  actually  functioning  in 
a  complementary  manner.  This  ty-pe  of 
evidence  also  relates  to  each  of  the 
[•roposiKl  factors  and  other  relevant 
evidence. 


Contrary  to  the  claim  of  the  GOC.  the 
Department  does  not  require  that  the 
programs  be  "identical"  in  order  to 
prevail  on  a  claim  of  integral  linkage.  As 
petitioner  correctly  notes,  however,  the 
supporting  evidence  must  go  beyond 
simply  identifying  a  broad  underlying 
purpose  encompassing  several 
otherwise  distinct  programs  which 
provide  access  to  benefits  to  all  or  most 
eligible  industries.  For  instance,  in  this 
case,  the  Department's  linkage  standard 
requires  more  than  the  COC's  broad 
statement  that  Tripartite  and  the  other 
ASA  provisions  are  each  designed  to 
provide  income  stabilization  to  all 
agricultural  industries.  See  Integral 
Linkage  Memo  at  4. 

As  stated  above,  the  respondent 
government  must  demonstrate  through 
objective  record  evidence  that,  due  to  an 
"overall  policy  or  national  development 
plan."  it  created  two  or  more  programs 
with  the  express  purpose  that  they 
complement  one  another,  not  only  in 
terms  of  breadth  of  availability  and 
coverage,  but  in  similarity  of  intent, 
purpose,  and  administration  as  well. 
Preliminary  Results  ai  54,115  (quoting 
Carbon  Steel  Wire  Rod  from  Saudi 
Arabia).  Furthermore,  the  evidence 
must  establish  that  any  differences 
between  the  nature  and  administration 
of  the  programs  are  necessary  because  of 
differences  in  the  nature  of  the 
industries  being  offered  benefits;  and 
despite  these  differences,  the  recipient 
industries  are  actually  treated  equally  in 
terms  of  availability,  type,  and  receipt  of 
benefits. 

As  the  Department  indicated  in  the 
preliminary  results,  the  GOC  was  unable 
to  point  to  the  necessary  documentation 
demonstrating  the  existence  of  an 
overall  policy  or  development  plan  to 
create  two  or  more  complementary 
programs.  That  fact  alone  renders  a 
claim  of  integral  linkage  insupportable. 
See  id.;  Integral  Linkage  Memo  at  3-4. 
The  Department  also  found  that  the 
information  in  the  record  does  not 
establish  that  the  named,  designated, 
and  Tripartite  provisions  of  the  ASA  are 
administered  in  an  equal  or 
complementary  manner.  Id. 

In  light  of  these  basic,  essential 
requirements,  the  Department's 
interpretation  of  the  integral  linkage 
policy  in  the  preliminary  results,  is  fully 
consistent  with  the  Department's 
practice,  proposed  regulations  and  the 
legislative  guidance  regarding  the 
appropriate  approach  to  specificity 
analysis  in  general.  See.  e.g., 
Groundfish. 

Comment  4:  The  GOC  and  the  CPC 
disagree  with  the  Department's 
determination  that  Tripartite  is  de  facto 
specific.  They  argue  that  the 


Department's  reliance  on  its  finding  that 
there  are  "too  few  users"  of  Tripartite  is 
legally  insufficient.  According  to 
Respondents,  the  statute  and  proposed 
regulations  require  consideration  of  all 
four  factors  enumerated  in  the  proposed 
regulations  at  section  355.43(b)(2)  before 
the  Department  can  determine  whether 
benefits  under  this  program  are 
provided  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  The  GOC  argues  that  in 
reaching  its  preliminary  results,  the 
Department  misinterpreted  and 
misapplied  Final  Results  of  Review: 
Carbon  Black  from  Mexico.  51  FR 
30,385  (1986)  and  Cabot  Corp.  v.  United 
States.  620  F.  Supp.  722  (OT  1985) 
{Cabot).  According  to  the  GOC,  Cabot 
does  not  stand  for  the  proposition  that 
the  Department  may  halt  its  specificity 
analysis  upon  finding  "too  few  users" 
without  consideration  of  the  other 
regulatory  factors  and  relevant  evidence. 
As  support.  Respondents  argue  that  a 
single-factor  specificity  test  has  been 
consistently  rejected  by  the  CIT.  the 
Court  of  Appeals  for  the  Federal  Circuit, 
and  several  United  States  Canada  Free 
Trade  Agreement  (FTA)  binational 
panels.  See  Live  Swine  from  Canada. 
USA-91-1904-03,  at  25  (October  30, 
1992)  (Second  Swme  A'  Panel  Decision); 
In  the  Matter  of  Softwood  Lumber  from 
Canada.  LISA-92-1 904-01  (May  6, 
1993);  see  also  Roses.  Inc.  v.  United 
States  774  F.  Supp.  1376  (CIT  1991) 
(Roses  IT]:  and  Roses.  Inc.  v.  United 
States.  743  F.  Supp.  870  (CIT  1990) 
(Roses  /). 

Respondents  point  out  that  although 
the  binational  panel  reviewing  the  fifth 
administrative  review  of  live  swine  from 
Canada  upheld  the  Department's 
specificity  finding  with  regard  to 
Tripartite,  it  did  not  uphold  the  use  of 
a  single-factor  specificity  test.  In  fact, 
the  panel  rejected  the  Department's 
finding  that  Quebec's  Farm  Income 
Stabilization  Insurance  scheme  is 
specific  based  upon  only  one  factor. 

Petitioner  argues  that  the  sequential 
application  of  the  specificity  test  is  not 
inconsistent  with  U.S.  law  and  has  been 
held  repeatedly  to  be  a  reasonable 
interpretation  of  the  statute. 
Furthermore,  according  to  Petitioner. 
Cabot  supports  a  de  facto  specificity 
finding  based  solely  on  the  existence  of 
too  few  users,  with  no  inquiry  into 
policy  or  discretion.  On  the  other  hand, 
the  binational  panel  decisions  on  which 
the  GOC  relies  have  no  precedential 
value,  and  are  only  to  be  considered  if 
they  are  "intrinsically  persuasive." 
Accordingly,  they  do  not  supersede  the 
binding  case  law  whith  uniformly 
supports  the  Department's  sequential 
application  of  the  specificity  test. 
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Petitioner  also  notes  that  binational 
panel  decisions  on  this  issue  directly 
contradict  one  another.  Compare 
Second  Swne  I\'  Panel  Deci.'iion:  In  the 
Matter  of  Live  Swine  from  Canada. 
USA-91-1904-04  (August  26.  1992) 
{Swine  V  Panel  Decision):  and  In  the 
Matter  of  Pure  and  Alloy  Magnesium 
from  Canada.  US A-92-'l 904-03 
(August  16,  1993)  (Magnesium). 
Petitioner  also  disagrees  with  the  claim 
of  the  GOC  and  the  CPC  that  the 
Department  did  not  consider  all  factors 
in  its  analysis. 

Department's  Position:  The  test  for 
determining  de  facto  specificity  requires 
that  the  Department  "consider,  among 
other  things,"  several  particular  factors. 
Proposed  Begulations  at  section 
355.43(b)f2).  Respondents  misinterpret 
the  purpose  of  the  Departments  inquiry, 
as  set  forth  in  the  proposed  regulations, 
when  they  incorrectly  argue  that  the 
Department's  practice  "plainly  calls  for 
a  finding  on  all  four  factors."  As  the 
Department  has  slated  previously,  and 
as  the  Court  of  Appeals  for  the  Federal 
Circuit  has  agreed,  we  "must  consider 
all  of  these  factors  in  light  of  the 
evidence  on  the  record  in  determining 
specificity  in  a  given  case.  '  PPG  Indus. 
V.  United  States,  928  F.2d  1568,  1577 
(Fed.  Cir.  1991)  (PPG  I)  Moreover, 
while  decisions  of  binational  panels 
may  be  considered  intrinsically 
persuasive,  they  are  not  binding  on  the 
Department.  We  have  carefully 
reviewed  the  panel  decisions  cited  by 
the  GOC  and  do  not  consider  them 
intrinsically  persuasive  for  the  reasons 
set  forth  below.  See  also  the 
Department's  response  to  Comment  12, 
below,  regarding  the  specificity  of 
Quebec's  FISI  program. 

The  GOC's  reliance  on  the  CTT's  two 
Roses  decisions  is  misplaced  as  well.  In 
P.oses,  the  CIT  did  not  reject  an 
affirmative  de  facto  specificity 
determination  based  upon  evidence 
relating  to  only  one  factor.  Instead,  the 
CIT  rejected  a  finding  of  non-specificity 
which  was  reached  without  considering 
evidence  relating  to  all  four  factors.  It 
was  in  this  context,  after  examining  the 
Department's  determination  that  a 
program  was  not  specific  based  on  the 
large  number  of  users,  that  the  Court 
properly  held  that  the  Department  "does 
not  perform  a  proper  de  facto  specificity 
analysis  if  it  merely  looks  at  the  number 
of  companies  that  receive  benefits  under 
a  program,  the  discretionary  aspects  of 
the  program  must  be  con.->idered  from 
the  outset.  "  Bases  U.  774  F.  Supp.  at 
1380.  Although  the  CIT  did  not  rule  on 
the  question  of  whether  the  Department 
could  properly  base  an  affirmative 
specificity  determination  on  evidence 
related  to  only  one  factor,  the  context  of 


the  two  decisions  supports  the 
Department's  interpretation.  See  id.:  see 
also  Magnesium  at  35  (cited  in  the 
Preliminary  Results  at  54.116). 

In  this  review,  the  Department 
determined  that  Tripartite  provided  de 
facto  specific  benefits  to  swine 
producers  based  upon  its  examination 
of  evidence  related  to  the  first  factor,  the 
number  of  actual  users  or  beneficiaries. 
We  considered  the  e%'idence  in  the 
record  regarding  dominant  users  and 
disproportionate  use,  and  the  exercise  of 
government  discretion.  We  determined 
that  this  evidence  did  not  detract  from 
an  affirmative  de  facto  specificity 
determination  on  the  basis  of  too  few 
users.  Preliminary  Results  at  54.116-17. 
Accordingly,  the  Department's 
determination  is  based  upon  substantial 
evidence  and  is  otherwise  in  accordance 
with  law. 

Comment  5.  The  GOC  contests  the 
Department's  failure  to  specifically 
identify,  and  reach  a  finding  regarding, 
"a  discrete,  selective,  targeted"  class, 
industry  or  group  of  industries 
benefitting  from  Tripartite.  The  GOC 
cites  PPG  I,  928  F  2d  at  1577  and  PPG 
Indus..  Inc.  v.  VS..  978  F.2d  1232,  1240 
(Fed.  Cir.  1992)  (PPG/7),  in  support  of 
its  claim  that  the  Department  must 
identify  a  beneficiary  class  or  industry 
which  includes  live  swine  producers 
before  concluding  that  Tripartite  is 
specific. 

Petitioner  argues  that  neither  the 
statute  nor  the  regulations  require 
governmental  targeting  or  intent  as  a 
precondition  for  determining  de  facto 
specificity;  the  fact  that  the  Department 
declined  to  make  this  finding  is 
reasonable  and  m  accordance  with  law. 

Department's  Position:  We  disagree 
with  the  GOC's  contention  that  absent  a 
finding  that  a  bestowing  government 
intended  to  benefit  a  "discrete,  selective 
or  targeted  class.  '  we  may  not  properly 
find  a  program  de  facto  specific 
regardless  of  how  few  users  there  are  or 
other  relevant  evidence.  The  statute 
does  not  require  and  the  Department's 
policy  has  not  established  that  the 
Department  must  ascertain,  or  base  its 
specificity  determinations  upon,  the 
intent  of  the  bestowi.ng  government.  See 
19  U.S.C.  §  1677(5)(B):  Proposed 
RegulatJons  ai  section  355.43(b)(2).  The 
Department's  interpretation  of  the 
statute  has  been  expressly  upheld  by  the 
CIT.  Saudi  Iron  and  Steel  Co.  (Hadeed) 
v.  United  States.  675  F.  Supp.  1362. 
1367  (1987).  appeal  after  remand.  686 
F.  Supp.  914  (CIT  1988);  see  also  Cahot, 
620  F.  Supp.  at  732.  Moreover,  a 
binational  panel  in  an  earlier  review  of 
this  order  cited  the  legislative  history 
underlying  section  771(5)(B)  of  the  Ad 
to  reject  the  GOC's  same  basic  argument: 


"Under  the  statutory  scheme,  the 
pertinent  inquiry  is  not  whether  Canada 
has  intentionally  targeted  benefits  to 
swine  producers,  but  rather  whether  it 
has  done  something,  intentionally  or 
otherwise,  that  confers  a  benefit  upon  a 
'specific  enterprise  or  industry  or  group 
of  enterprises  or  industries. ' "  In  the 
Matter  of  Live  Swine  From  Canada. 
USA-9 1-1 904-03,  at  19-20  (May  19. 
1992)  (First  Swwe  TV  Panel  Decision). 

Similarly,  the  Court  of  Appeals  for  the 
Federal  Circuit  did  not  hold,  in  either 
PPG  I  or  PPG  n,  that  the  D^artment 
must  find  intent.  The  court  recognized 
that  the  statute  provides  a  two-part  test 
for  specificity  and  that  the  de  facto 
aspect  is  purely  an  inquiry  into  the 
factual  question  of  whether,  "  'in  its 
application,  the  program  results  in  a 
subsidy  only  to  an  enterprise  or 
industry  or  specific  group  of  enterprise 
or  industries' "  PPG  U,  978  F.2d  at  1239 
(quoting  PPG  I.  928  F.2d  at  1576) 
(emphasis  in  original).  While  the  court 
certainly  did  not  attempt  to  foreclose 
the  possibility  that  intent  might  be 
shown,  see  PPG //at  1240  n.  12. 
nowhere  did  the  court  indicate  that  the 
statute  requires  an  express  finding  of 
intent  in  order  to  support  an  affirmative 
de  facto  specificity  determination.  In 
both  decisions,  the  court  merely  used 
the  phrase  "discrete,  selective,  or 
targeted  industry"  to  describe  the 
industry,  enterprise  or  group  thereof 
that,  as  a  factual  matter,  was  eligible  for 
(or  should  have  been  eligible  for)  or  had 
actually  received  a  benefit  under  the 
programs  at  issue.  PPG  II  aX  1240;  PPG 
/at  1577. 

In  this  regard,  we  note  the  decision  of 
yet  another  binational  panel  which 
rejected  the  GOC's  argument  by  finding 
that  the  authorities  cited  by  the  GOC 
"generally  use  the  term  targeting'  as  a 
synonym  for  'specific*  or  'exercise  of 
discretion.'  "  Swine  V  Panel  Decision  at 
16  n.  17.  Similarly,  we  have  interpreted 
the  Court  of  Appeals'  use  of  the  same 
term  in  PPG  as  a  svnonym  for  "specific" 
or  the  "exercise  of  discretion." 
Therefore,  no  further  findings  are 
required  by  law  to  determine  specificity 
in  this  review. 

Comment  6:  Petitioner  argues  that  the 
Department's  determination  that  there 
are  "over  80  agricultural  commodities" 
produced  in  both  Canada  and  Quebec 
understates  the  actual  number  of 
agricultural  commodities  which  are 
eligible  for  benefits  under  the  Tripartite 
and  FISI  programs,  respectively. 
Petitioner  states  that  the  7991 
Agricultural  Profile  of  Canada,  provnded 
to  the  Department  by  the  GOC, 
represents  the  best  quantification  of 
agricultural  commodities  produced  in 
Canada.  It  lists  131  commodities  and 
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supports  the  Department's 
determination  in  previous  reviews  that 
there  are  over  100  agricultural 
commodities  produced  in  Canada. 

Petitioner  further  argues  that  the 
Department  found  in  its  memorandum 
on  The  Universe  of  Agriculture  in 
Canada  and  Quebec.  Memorandum 
from  Dana  Mermelstein  to  Barbara 
Tillman,  dated  October  12.  1993 
{Agricultural  Universe  Memo),  that  "the 
GOC  has  provided  no  indication  of  the 
criteria  it  applies  to  determine  how  and 
when  a  product  should  be  listed  in  the 
[Farm  Cash  Receipts]."  and  "it  is  not 
possible  to  determine  •   •   *  how  the 
GOC  would  reasonably  and  objectively 
determine  which  of  the  131 
commodities  listed  in  the  Profile  meet 
these  criteria." 

According  to  Petitioner,  this 
uncertainty  is  a  result  of  the  failure  by 
the  GOC  to  provide  information 
regarding  Tripartite  eligibility  criteria. 
Therefore,  Petitioner  argues,  the 
Department  should  draw  an  adverse 
inference  and  base  its  determination  of 
the  extent  of  the  agricultural  universe 
for  purposes  of  the  de  facto  specificity 
analysis  on  the  1991  Profile. 

Petitioner  makes  the  same  argument 
with  regard  to  Quebec's  FISI  program, 
alleging  that  the  Government  of 
Quebec's  failure  to  provide  information 
about  FISI  eligibility  requires  the 
Department  to  rely  on  the  Profile,  and  to 
make  adverse  inferences  in  determining 
the  number  of  agricultural  commodities 
produced  in  Quebec. 

The  GOC  counters  that  Petitioner's 
criticisms  of  the  Department's  reasoning 
are  invalid  especially  in  light  of  the 
Petitioner's  failure  to  provide  substitute 
criteria  for  determining  which  products 
to  include  in  the  universe,  a  substitute 
list  of  products,  or  a  definite  final  tally. 
The  GOC  and  the  CPC  argue  that  the 
shortcomings  in  the  explanation  of  how 
the  Profile  and  the  FCRs  are  compiled 
do  not  relate  to  Tripartite  eligibility,  nor 
would  the  law  allow  the  Department  to 
make  the  adverse  assumptions 
Petitioner  urges. 

The  GOQ  responds  with  three  points: 
first,  there  is  ample  record  evidence 
explaining  and  illustrating  the 
"reasonable  limitations"  on  FISI 
eligibility,  second,  adverse  inferences 
are  unwarranted  in  light  of  Quebec's 
responsiveness  to  the  Department's 
inquiries;  and  third,  the  Profile  lists 
products  at  a  level  of  aggregation  which 
is  not  appropriate  for  defining  the 
universe  of  products  eligible  for  FISI. 

Department's  Position:  We  agree  with 
the  GOC.  GOQ  and  CPC  that 
Respondents'  failure  to  provide 
information  regarding  the  eligibility 
requirements  for  Tripartite  and  FISI  is 


not  a  basis  for  the  Department  to  draw 
an  adverse  inference  with  regard  to  the 
number  of  agricultural  commodities 
produced  in  Canada  and  Quebec,  which 
are  eligible  for  coverage.  As  the 
Department  stated  in  the  preliminary 
results,  the  goal  of  determining  the 
number  of  commodities  produced  in 
Canada  and  Quebec  is  to  approximate 
the  extent  of  the  relevant  agricultural 
universes  and  thus  evaluate  the 
coverage  of  the  programs  under 
consideration  for  the  purpose  of 
performing  the  de  facto  specificity 
analysis.  We  fully  explained  in  the 
Agricultural  Universe  Memo  how  we 
evaluated  the  various  sources  of 
information  in  reaching  the 
determination  that  there  are  over  80 
agricultural  commodities  produced  in 
both  Canada  and  Quebec. 

Comment  7.  The  GOC  argues  that 
substantial  record  evidence  does  not 
support  a  finding  that  there  are  "too  few 
users"  of  Tripartite;  therefore.  Tripartite 
is  de  facto  non-specific.  According  to 
the  GOC.  benefits  under  Tripartite  were 
provided  during  the  review  period  to  a 
"sizeable  portion  of  the  agricultural 
universe." 

With  regard  to  the  number  of 
Tripartite  users,  the  GOC  argues  that  the 
Department's  counting  of  the  products 
shows  that  at  least  9  industries  or 
groups  thereof,  or  11  percent  of  the 
universe  by  number  of  products  is 
covered  by  Tripartite.  The  GOC  avers 
that  a  program  need  not  reach  all 
eligible  users  to  be  found  not  specific. 
The  GOC  points  out  that  the  binational 
panel  ruling  on  the  final  results  in  the 
fourth  review  refused  to  sustain  the 
Department's  finding  that  Tripartite  was 
specific  based  upon  "too  few  users."  In 
this  review  period,  the  Department's 
determination  of  specificity  on  the  same 
grounds  is  all  the  more  inappropriate 
because  there  are  two  more  Tripartite 
agreements  covering  two  additional 
commodities. 

Because  Tripartite  reaches  more  than 
a  "trivial"  number  of  users  but  less  than 
the  entire  agricultural  universe,  the  GOC 
claims  that  the  Department's  inquiry 
should  extend  into  non-statistical 
factors,  such  as  the  availability  of  other 
stabilization  options,  and  the  length  and 
complexity  of  the  Tripartite  negotiating 
process,  to  understand  the  reason  for  the 
Hmited  number  of  Tripartite 
agreements.  The  GOC  also  reiterates  its 
argument  that  Tripartite  is  an  expanding 
program;  products  were  added  through 
the  fifth  review  period,  and  enrollees 
were  added  in  the  current  (sixth)  review 
period. 

In  addition,  the  CPC  argues  that  in 
analyzing  whether  Tripartite  is  de  facto 
specific,  the  Department  must  also 


consider  the  fact  that  commodities 
participating  in  Tripartite  accounted  for 
33  percent  of  the  total  value  of  Canadian 
agricultural  production  during  the 
review  period.  The  Department  asked 
for  this  information  and,  according  to 
the  CPC,  cannot  now  simply  ignore  it. 

Petitioner  rebuts  that  Respondents  are 
attempting  to  inject  into  the  specificity 
analysis  several  criteria  that  do  not 
exist.  Petitioner  claims  that  the 
Department  has  consistently  used 
statistical  analyses  in  determining 
whether  a  program  is  de  facto  specific 
by  virtue  of  the  number  of  program 
users;  in  fact,  the  regulations  require  the 
Department  to  consider  the  number  of 
users.  Moreover,  Petitioner,  citing  the 
Department's  redetermination  in  the 
fifth  review  of  this  order,  notes  that  the 
Department  correctly  does  not  consider 
that  a  program  covering  a  variety  of 
industries  is  necessarily  de  facto  not 
specific.  Petitioner  further  agrees  with 
the  Department's  redetermination 
regarding  the  number  of  industries 
currently  using  Tripartite:  it  does  not 
represent  a  variety  of  different  types  of 
agricultural  commodities. 

Department's  Position:  We  disagree 
with  the  GOC.  As  we  explained  in  the 
preliminary  results,  the  Department 
determined  that  there  were  11 
beneficiaries  of  Tripartite  during  the 
review  period  (which  the  GOC  now 
disaggregates  into  13  beneficiaries), 
covered  by  eight  agreements. 
Preliminaiy  Results  at  54.116. 
Tripartite's  enabling  legislation.  Bill  C- 
25.  an  amendment  to  the  ASA.  states 
that  Tripartite  benefits  are  available  to 
"all  natural  or  processed  products  of 
agriculture."  thus  requiring  a 
determination  that  the  program  is  not  de 
jure  specific  under  the  Department's 
current  policy  toward  agricultural 
subsidy  programs.  For  purposes  of  its  de 
facto  specificity  analysis,  the 
Department  has  determined  the 
appropriate  universe  of  potential  users 
in  Canada  against  which  to  evaluate  the 
number  of  actual  users  of  Tripartite. 
That  universe  was  comprised  of  over  80 
agricultural  commodities  during  the 
period  of  review.  See  Agricultural 
Universe  Memorandum.  Based  on  the 
Department's  comparison  of  this 
evidence,  we  have  reasonably 
determined  that  only  11  (or  13)  out  of 
over  80  is  a  sufficiently  small  number  of 
actual  beneficiaries  so  as  to  warrant  a 
determination  that  Tripartite  benefits  a 
"specific  enterprise  or  industn,'  or  group 
thereof  within  the  meaning  of  section 
771(5)(B)ofthe  Act. 

The  Department  disagrees  with  the 
GOC's  claim  that  comparing  the  number 
of  users  to  the  number  of  potential  users 
of  a  subsidy  program  is  not  probative  of 
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de  facto  specificity  This  analysis  is 
more  than  mere  counting,  as  asserted  by 
the  GCX2.  The  proposed  regulations 
correctly  provide  that  the  Department 
will  examine  the  numttr  of  enterprises 
or  industries  actually  benefitting  from  a 
program  in  determining  de  facto 
specificity.  See  Proposed  Regulations  at 
section  355.43(b)(2).  That  is  what  the 
Department  did  here.  In  addition,  the 
GOC  itself  acknowledges  that,  based 
upon  the  number  of  agricuhural 
commodities,  only  11  percent  of  the 
agricultural  universe  in  Canada  is 
covered  by  Tripartite.  Such  a  finding 
would  certainly  not  detract  from  a 
determination  that  Tripartite  is  de  facto 
specific  based  upon  the  small  number  of 
users. 

In  this  same  regard,  we  have 
considered  the  CPC's  argument  that  the 
agricultural  commodities  participating 
in  Tripartite  accounted  for  33  percent  of 
the  total  value  of  Canadian  agricultural 
production  during  the  review  period 
based  on  FCRs.  This  evidence  also  does 
not  detract  from  a  determination  that 
Tripartite  is  de  facto  specific  based 
upon  the  small  number  of  only  11  (or 
13)  actual  users.  The  statute  states  that 
a  domestic  subsidy  is  countervailable  if 
it  is  limited  to  a  specific  enterprise  or 
industr)'  or  group  thereof,  and  the 
Department's  proposed  regulations 
provide  that  the  Department  will 
examine  the  number  of  actual 
beneficiaries,  whether  industries  or 
enterprises,  in  determining  de  facto 
specificity.  The  Department  has 
previously  not  engaged  in  an  analysis  of 
the  percentage  of  production  value 
covered  by  a  program  in  making 
specificity  determinations.  However, 
because  the  CPC  has  raised  this  issue 
and  because  the  proposed  regulations 
provide  that  other  factors  may  be 
considered,  we  have  now  considered 
this  information  in  our  specificity 
'analysis.  As  discussed  below,  the 
Department  determines  that  in  the 
context  of  Tripartite  this  information 
has  little,  if  any  significance,  in  light  of 
the  relatively  small  number  of  actual 
beneficiaries  compared  to  the  relatively 
large  number  of  eligible  beneficiaries. 

The  Department  found  that  several  of 
the  relatively  few  commodities 
benefiting  from  Tripartite  were 
produced  in  very  small  quantities 
during  the  review  period.  Thus,  each 
accounted  for  a  relatively  small 
percentage  of  the  total  value  of 
Canadian  agricultural  production.  At 
the  same  time,  certain  Tripartite 
beneficiaries  (e.g.,  swine  and  cattle) 
accounted  for  relatively  large 
percentages  of  total  agricultural 
production.  Similarly,  of  the  relatively 
large  number  of  remaining  commodities 


in  the  agricultural  universe  which  did 
not  receive  Tripartite,  some  accounted 
for  a  small  percentage  of  production 
value  while  others  accounted  for  a  large 
percentage.  Because  the  relative  value  of 
agricultural  production  accounted  for  by 
a  particular  commodity  is  apparently, 
and  properly,  not  determinative  of 
whether  it  may  re<:eive  Tripartite 
benefits,  it  follows  that  each  of  these 
non-covered  commodities,  whether 
large  or  small,  must  be  equally  eligible 
for  Tripartite  benefits.  Accordingly,  the 
fact  that  the  relatively  small  number  of 
commodities  receiving  Tripartite 
benefits  happened  to  account  for  33 
percent  of  tiie  total  agricultural 
production  value  during  the  review 
period  is  of  little,  if  any,  significance 
when  viewed  alongside  the  fact  that  a 
far  greater  number  of  both  large  and 
small  commodities  in  Canada  did  not 
receive  Tripartite  benefits.  Finally,  we 
note  that  33  percent  of  production 
value,  viewed  alone,  still  represents 
only  a  small  percentage  of  the  ehgible 
universe,  and  if  that  were  the  sole  factor 
that  we  had  considered,  the  Department 
would  find  Tripartite  de  facto  specific. 

In  addition,  we  have  determined  that 
Tripartite  is  not  integrally  linked  to 
other  income  stabilization  programs  in 
Canada.  Therefore,  the  Department  is 
precluded  from  examining  evidence 
such  as  that  regarding  the  availability  of 
other  stabilization  programs,  which  may 
or  may  not  explain  why  there  were  a 
small  number  of  Tripartite  agreements 
during  the  review  period. 

Similarly,  we  do  not  consider  the 
growth  of  the  Tripartite  program  during 
past  review  perio<is  to  be  relevant  to  an 
analysis  of  whether  Tripartite  is  de  facto 
specific  during  this  review  period.  We 
acknowledge  that  commodities  were 
added  during  the  fifth  review  period. 
The  Department  found  that  Tripartite 
was  de  facto  specific  during  that  review, 
however,  based  upon  evidence  related 
to  the  small  number  of  users,  among 
other  things.  That  determination  was 
upheld  by  the  binational  panel 
reviewing  the  Department's  findings 
following  remand.  Swine  V  Panel 
Decision  at  17-19.  Had  additional 
agricultural  commodities  been  added  to 
Tripartites  coverage  during  this  review 
period,  the  Department  would  have 
considered  that  evidence  and 
reevaluated  the  determination  that  there 
are  too  few  users  of  Tripartite  to  find  it 
not  de  facto  specific.  Furthermore, 
although  TripJartite  may  have  added 
enrollees  during  this  review  period,  this 
evidence  does  not  detract  from  the 
Department's  finding,  which  properly 
focused  upon  the  industries,  or 
agricultural  commodities,  receiving 
benefits.  The  additional  enrollees 


produce  the  same  11  (or  13) 
commodities  that  we  have  determined 
comprise  a  specific  group  of  enterprises 
or  industries. 

Based  upon  this  analysis,  we 
determine  that  substantial  evidence 
supports  the  Department's 
determination  that  there  were  too  few 
beneficiaries  of  Tripartite  during  the 
review  period  to  warrant  finding  the 
program  not  de  facto  specific. 

Comment  8:  The  GOC  argues  thaWhe 
Department's  determination  that  live 
swine  producers  benefit 
disproportionately  from  Tripartite 
improperly  ignores  the  nature  of 
payments  under  the  program.  The  GOC 
claims  that  dollar  payout  levels  do  not 
show  dominant  or  disproportionate  use. 
First,  because  payouts  are  determined 
by  markel  forces,  there  will  always  be 
variations  in  the  amount  of  payouts  to 
different  commodities  and  even  to  the 
same  commodity  at  different  times. 
Second,  the  percentage  of  payouts 
received  by  hog  producers  declined 
substantially  during  the  review  period, 
suggesting  that  over  time,  the  percentage 
of  Tripartite  benefits  received  by  hog 
producers  will  return  to  relatively  low 
levels.  In  addition,  the  GOC  questions 
the  value  of  the  dominant  or 
disproportionate  use  criteria  in 
evaluating  Tripartite.  Because  the 
benefits  are  determined  by  market 
forces,  the  dominant  use  test  yields 
inconsistent  findings  regarding 
Tripartite's  specificity. 

Petitioner  argues  that  the 
Department's  analysis  of  dominant  or 
disproportionate  use  is  supported  by 
substantial  evidence  in  the  record,  and 
is  otherwise  in  accordance  with  law. 
The  GOC's  argument,  on  the  other  hand, 
is  unsupported  by  law.  Petitioner 
contends  that  the  Department  has 
previously  considered  arguments 
regarding  the  role  of  market  forces  in 
triggering  payments  and  has  concluded 
that  these  effects  relate  to  whether  a 
particular  industry  receives  benefits 
rather  than  the  de  facto  specificity  of  a 
program. 

Deportment's  Position:  We  disagree 
with  the  GOC  First,  we  note  that  in  the 
preliminary  resuhs,  the  Department 
determined  that  Tripartite  was  de  facto 
specific  solely  on  the  basis  of  the  small 
number  of  actual  beneficiaries  during 
the  review  period  in  relation  to  the  large 
universe  of  eligible  beneficiaries. 
Preliminary  Resuhs  at  54,116.  We  also 
found  that  swine  producers  were 
dominant  users  of  Tripartite  based  upon 
the  fad  that  they  have  received  70 
percent  of  the  benefits  over  the  history 
of  the  program.  In  making  this  dominant 
use  finding,  the  Department  intended  to 
demonstrate  only  that,  assuming  the 


12250 


Federal  Register  /  Vol.  59, 


No.  51  /  Wednesday.  March  16.  1994  /  Notices 


Department  had  made  no  finding 
regarding  the  number  of  users,  Tripartite 
could  still  have  been  found  de  facto 
specific.  Id.  at  54.117.  Therefore, 
because  we  reasonably  determined  that 
the  number  of  actual  tripartite  users 
was  small,  no  dominant  use  finding  was 
required  by  the  statute.  Accordingly, 
inasmuch  as  the  Department's  dominant 
use  finding  was  not  necessary  in  order 
to  support  our  affirmative  de  facto 
specificity  finding  on  the  basis  of  the 
small  number  of  users,  we  have 
considered  the  parties'  dominant  use 
arguments  only  to  determine  whether 
they  identify  evidence  in  the  record 
which  would  somehow  detract  from  the 
Department's  affirmative  determination. 
We  have  determined  that  no  such 
evidence  has  been  identified. 

Contrary  to  the  argument  of  the  GOC, 
a  dominant  or  disproportionate  use 
finding  could  well  be  relevant  to  an 
income  stabilization  program  such  as 
Tripartite  if  we  were  unable  to  make  a 
specificity  finding  based  upon  the  small 
number  of  users.  However,  the  question 
of  whether  the  subject  merchandise 
happens  to  constitute  a  large  or  small 
industry  (agricultural  commodity)  is 
immaterial  to  the  Department's 
specificity  analysis  when  the 
Department  has  already  determined  that 
a  program  is  de  facto  specific  based  on 
the  small  number  of  users.  Assuming 
the  number  of  users  in  a  case  was  not 
small,  which  is  not  the  situation  here, 
the  Department  could  very  well 
determine  that  the  subject  merchandise 
was  a  dominant  user  regardless  of  its 
relative  size. 

Similarly,  the  fact  that  Tripartite 
payments  are  triggered  by  market  forces 
cannot  be  considered  in  determining 
whether  the  program  is  de  facto 
specific.  It  may  be  that  swine  producers 
consistently  receive  a  disproportionate 
share  of  benefits  because  they  happen  to 
experience  consistently  bad  years  which 
trigger  higher  payouts.  Subsidies  are 
often  provided  when  companies  or 
industries  experience  downturns  in 
their  markets,  and  it  would  be 
unreasonable  for  the  Department  to  find 
that  such  market  forces  render  subsidies 
not  specific  and  thus  not 
countervailable.  Neither  the  statute  nor 
the  proposed  regulations  permit  the 
Department  to  alter  its  specificity 
analysis  on  this  basis. 

Comment  9:  The  GOC  also  takes  issue 
with  the  Department's  findings  that  the 
"government  of  Canada  may  exercise 
discretion  in  the  administration  of 
Tnpartite,  and  that  this  evidence  does 
"not  detract  from  [our]  finding  of 
specificity"  based  on  evidence  relating 
to  the  small  number  of  users.  The  GOC 
argues  first  that  in  relying  on  the 


legislative  history  of  the  Tripartite 
program  to  show  that  the  Minister  of 
Agriculture  has  a  great  amount  of 
discretion,  the  Department  has 
improperly  relied  on  non-record 
evidence.  According  to  the  GOC. 
documents  submitted  by  Petitioner  as 
Tripartite  legislative  history  were 
stricken  from  the  record,  and  may  not  be 
considered  in  the  Final  Results. 

The  GOC  argues  that,  as  a  matter  of 
law,  the  Department's  proposed 
regulations  require  the  Department  to 
consider  "the  extent  to  which  a 
government  exercises  discretion  in 
conferring  benefits  under  a  program." 
The  Department's  consistent  practice 
has  been  to  look  for  the  actual  exercise 
of  discretion,  and  the  Swine  V  panel 
specifically  declined  to  sustain  the 
Etepartment's  approach  to  the  contrary. 
Therefore,  according  to  the  GOC,  the 
Department's  finding  that  the 
government  "may  retain"  discretion  is 
erroneous. 

The  GOC  claims  that  the  record  on 
Tripartite  fails  to  show  that  the  GOC  has 
ever  exercised  the  relevant  discretion, 
and  the  verification  report  establishes 
that  there  have  been  no  actions  limiting 
the  availability  of  Tripartite  agreements. 
Moreover,  the  Department  persists  in 
overlooking  the  extensive  criteria 
provided  in  the  ASA  for  evaluating 
Tripartite  agreement  requests.  The  GOC 
urges  the  Department  to  consider  the 
nature  of  the  program,  which  in  the  case 
of  Tripartite  precludes  government 
manipulation.  The  government  cannot 
control  the  market  factors  which  dictate 
when  payouts  are  made.  Neither  can  the 
government  control  which  producer 
groups  will  seek  Tripartite  agreements, 
and  which  producers  will  enroll  once 
an  agreement  is  reached.  Therefore, 
there  is  no  opportunity  for  the  GOC  to 
influence,  or  use  its  discretion  in,  the 
granting  of  benefits  under  Tripartite. 
The  absence  of  evidence  of  government 
discretion  must  weigh  against  a  de  facto 
specificity  determination. 

Petitioner  claims  that  it  is  not 
improper  for  the  Department  to  rely  on 
the  legislative  history  of  the  ASA  in 
analyzing  whether  the  government 
retains  discretion.  Petitioner  cites  the 
err  decision  in  Central  Soya  Co.  v. 
United  States.  15  CIT  35,  13  ITRD  1085, 
1087  (1991),  which  held  that  "the  court 
has  broad  power  or  discretion  to  take 
judicial  notice  of  legislative  facts." 

Moreover,  Petitioner  argues  that 
record  evidence  indicates  that  Tripartite 
benefits  may  be  awarded  in  a 
discretionary  manner:  the  negotiating 
process  is  discretionary  in  and  of  itself. 
The  government  does  not  automatically 
establish  a  Tripartite  agreement  for  any 
producer  group  interested  in  obtaining 


one.  Therefore,  Petitioner  argues  that 
the  Department's  finding  with  regard  to 
discretion  is  supported  by  substantial 
evidence  in  this  review.  Petitioner 
concludes  that,  regardless,  a  flawed 
discretion  finding  does  not  nullify  the 
Department's  specificity  determination 
since  the  Department  stated  in  the 
preliminary  results  that  it  "historically 
has  not  placed  great  emphasis  on  this 
factor." 

Department's  Position:  We  disagree 
with  the  GOC  regarding  the 
Department's  approach  to  the  evidence 
relating  to  the  exercise  of  government 
discretion  during  this  review.  The 
Department  found  that  the  Government 
of  Canada  "may  exercise  discretion"  in 
the  administration  of  Tripartite.  The 
Department  did  not  base  its 
determination  of  specificity  on  this 
evidence,  however.  As  explained  in  the 
previous  comments,  the  Department 
determined  that  Tripartite  was  de  facto 
specific  solely  on  the  basis  of  the  small 
number  of  only  11  (or  13)  actual 
beneficiaries  during  the  review  period 
in  relation  to  the  universe  of  eligible 
beneficiaries.  Preliminary  Results  at 
54.116.  At  the  same  time,  after 
reviewing  all  the  information  in  the 
record,  we  were  not  able  to  identify  an 
established,  publicized  and  consistent 
review  process  leading  to  Tripartite 
agreements.  The  fact  that  negotiations 
are  involved  appears  to  indicate  that  the 
outcome  may  be  unpredictable  and 
inconsistent  from  one  agreement  to 
another.  Thus,  the  resulting  Tripartite 
agreements  do  not  necessarily  reflect 
identical  terms  or  conditions. 
Preliminary  Results  at  54,117. 

We  also  disagree  with  the  GOC  that 
the  Department  may  not  rely  upon  the 
Canadian  legislative  history  relating  to 
the  Tripartite  program.  First,  the 
legislative  history  is  arguably  publicly 
available,  published  information  and  it 
may  be  relied  on  at  any  time  during  the 
proceeding.  We  determined  earlier  in 
the  review,  however,  that  it  was  not 
appropriate  to  permit  Petitioner  to  add 
this  information  to  the  record  after  the 
deadline  provided  for  in  the 
Department's  regulations  for  submitting 
factual  information.  See  19  CFR 
355.31(a)(l)(ii).  Regardless,  the 
Department's  regulations  do  not 
preclude  the  Department  from  adding 
factual  information  to  the  record  at  any 
time  during  a  proceeding,  id.  at 
§  355.31(b)(1),  especially  prior  to  the 
preliminary  results. 

Therefore,  the  fact  that  the 
Department  did  not  permit  Petitioner  to 
add  this  information  to  the  record  did 
not  preclude  the  Department  from 
adding  it  to  the  record  itself  and  relying 
upon  the  same  information  in  reaching 


Federal  Register  /  Vol.  59.  No.  51   /  Wednesday.  March  16.  1994  /  Notices 


12251 


its  determination.  Because  it  was  plain 
that  the  Department  had  indeed  relied 
upon  this  information,  the  parties  had 
an  adequate  opportunity  to  comment 
upon  it  substantively. 

Comment  10:  The  GOQ  argues  that 
the  Department's  reexamination  of  the 
FISI  program,  notwithstanding  the 
decisions  of  two  binational  panels,  is 
inconsistent  with  administrative 
practice  and  with  the  international 
obligations  of  the  United  States. 
According  to  the  GOQ,  the  panels 
reviewing  the  fourth  and  fifth 
administrative  reviews  held  that  the 
evidence  on  the  record  did  not  support 
a  determination  of  countervailability.  By 
reinvestigating  FISI.  the  Department  is 
departing  from  its  administrative 
practice  not  to  revisit  a  decision  absent 
new  evidence  or  facts  which  indicate  a 
change  in  the  program.  There  is  no  new 
evidence  regarding  FISI.  the  program 
has  remained  essentially  unchanged 
from  prior  reviews.  The  GOQ  also 
maintains  that  the  Department  is 
reexamining  FISI  because  it  has  never 
managed  to  compile  a  record  sufficient 
to  find  FISI  countervailable.  This 
continuous  and  unjustifiable 
examination  of  FISI  constitutes  a 
restraint  of  international  trade  in 
violation  of  U.S.  obligations  under  the 
General  Agreements  on  Tariff  and  Trade 
and  the  FTA. 

Petitioner  responds  that  the 
countervailability  of  FISI  has  neither 
been  explicitly  affirmed  by  a  reviewing 
binational  panel,  nor  explicitly  rejected. 
The  panel  in  Fresh,  Chilled  and  Frozen 
Pork  from  Canada.  US  A-89-1 904-06,  at 
19  (March  8,  1991),  and  Fresh,  Chilled 
and  Frozen  Pork.  USA-89-1904-06,  at 
2  (June  3,  1991)  (collectively  Pork), 
concluded  that  the  evidence  on  the 
record  was  insufficitnt  to  sustain  the 
Department's  countervailability 
determination  regarding  FISI.  The 
binational  panel  in  the  fifth  review  of 
the  order  on  live  swine  ordered  the 
Department  to  remove  FISI  benefits 
from  its  calculation  for  the  review 
period  because  of  defects  in  the 
supporting  record.  Thus,  by  examining 
FISI  in  this  review,  the  Department  has 
not  violated  its  own  practice  of  not 
reinvestigating  a  program  previously 
found  not  countervailable. 

Department's  Position:  The 
Department's  practice  is  not  to 
reexamine  a  specificity  finding  made  in 
the  investigation  or  in  a  subsequent 
review  absent  new  facts  or  evidence  of 
changed  circumstances.  In  this  review, 
however,  as  we  explained  in  the 
preliminary  results,  the  Department's 
determination  to  reexamine  FISI  is 
reasonable  in  light  of  new  evidence 
compiled  by  the  Department  regarding 


the  number  of  potential  beneficiaries  of 
the  program  and  other  evidence. 
Preliminary  Besultsai  54.117-18.  In 
each  proceeding  reviewed  by  a 
binational  panel,  the  panel  highlighted 
what  it  considered  to  be  deficiencies 
either  in  the  supporting  evidence  or  in 
the  Department's  analysis.  For  instance, 
the  Swine  V  panel  found  that  the 
Department  had  failed  to  provide  a 
"properly  articulated  rationale  for 
determining  that  FISI  was 
countervailable"  based  on  record 
evidence,  and  ordered  the  Department 
"to  remove  FISI  benefits  from  its  duty 
calculations  for  that  review  period." 
The  Pork  panel's  holding  was  the  same. 
Therefore,  in  this  review,  as  explained 
above  and  in  the  preliminary  results,  we 
have  compiled  new  evidence. 

Comment  1 1  •  If  the  Department  does 
not  rescind  its  investigation  of  FISI,  the 
GOQ  urges  the  Department  not  to 
consider  FISI  in  isolation  but  together 
with  two  other  Quebec  programs:  Crop 
Insurance  and  Supply  Management. 
According  to  the  GOQ,  these  programs 
serve  jointly  to  meet  the  province-wide 
objective  of  stabilizing  farm  income. 
Taken  together  they  cover  81.2  percent 
of  the  value  of  Queh-  c's  agricultural 
production;  they  also  meet  the  differing 
needs  of  the  agricultural  sector,  covering 
each  farmer's  most  significant  risk. 
Furthermore,  this  common  purpose  is 
best  demonstrated  by  the  administrative 
overlap  between  FISI  and  Crop 
Insurance,  which  are  both  administered 
by  the  Regie  des  Assurances  Agricoles 
du  Quebec  (the  Regie).  These  facts 
illustrate  a  unified  provincial  objective, 
fulfilled  through  complementary 
activities  which  reflert  the  diverse 
production  and  market  risks  faced  by 
Quebec's  farmers.  On  this  basis,  the 
Department  must  conclude  that  FISI 
benefits  are  not  de  facto  specific. 

Petitioner  counters  that  the  GOQ  is 
really  arguing  that  these  various 
programs  are  integrally  linked. 
Therefore.  Petitioner  argues,  the 
Department  should  reject  this  argument 
because,  having  been  raised  only  at  the 
briefing  stage  of  the  administrative 
review,  it  is  untimely.  Should  the 
Department  entertain  the  GOQ's 
argument.  Petitioner  argues  that  there  is 
insufficient  record  evidence  to  support 
a  claim  that  the  programs  should  be 
considered  together.  At  the  very  least, 
the  GOQ's  arguments  fail  to  address  two 
of  the  factors  the  Department  must 
consider  when  examining  an  integral 
linkage  argument:  funding  and  equality 
of  treatment. 

Department's  Position:  Although  the 
GOQ  did  provide  timely  information 
about  the  programs  which  it  now 
appears  to  contend  are  integrally  linked 


to  FISI.  the  GOQ  did  not  present  a 
timely  allegation  that  these  programs 
were  integrally  linked.  Without  a  timely 
allegation  during  the  investigation  or 
administrative  review  that  a  program  is 
integrally  linked  to  other  programs,  the 
Dejjartment  is  unable  to  solicit  and 
consider  evidence  relating  to  this 
question,  and  other  parties  are  unable  to 
comment  on  any  determination  the 
Department  might  reach.  Therefore,  for 
purposes  of  the  Department's  de  facto 
specificity  analysis,  we  have  continued 
to  base  our  determination  of  the 
specificity  of  FISI  on  the  availability 
and  use  of  that  program  standing  alone. 
See  Proposed  Regulations  at  section 
355.43(b)(6). 

Comment  12:  Like  the  GOC,  the  GOQ 
takes  issue  with  the  Department's 
interpretation  of  the  statute  that  a  de 
facto  specificity  determination  may  be 
based  on  only  one  of  the  factors  listed 
in  the  proposed  regulations. 
Consequently,  the  GOQ  contests  the 
Department's  determination  that  FISI  is 
de  facto  specific  based  only  upon  the 
small  number  of  users  participating  in 
the  program.  It  is  the  GOQ's  view  that 
the  Department  only  briefly  mentioned 
the  other  factors  in  its  preliminary 
results,  determining  summarily  that  no 
other  factors  detracted  from  the 
specificity  finding. 

The  GOQ  maintains  that  the 
Department  must  collect  and  fully 
evaluate  all  reasonably  available 
evidence,  and  that  it  "may  not  rely  on 
isolated  tidbits  of  data  which  suggest  a 
result  contrary  to  the  clear  weight  of  the 
evidence."  USX  Corporation  v.  United 
States.  655  F.  Supp.  487,  489  (CIT 
1987).  See  also  Universal  Camera  Corp. 
v.  United  States.  340  U.S.  474  (1950).  In 
addition,  the  GOQ  states  that  every 
binational  panel,  except  one,  which  has 
examined  this  issue  has  agreed  that  the 
Department  cannot  find  specificity  after 
examining  only  a  sinple  factor.  The 
GOQ  argues  that  the  Magnesium  panel, 
which  held  that  the  Department  may 
find  specificity  after  examining  only  one 
of  the  de  facto  specificity  criteria,  did 
not  face  this  issue  squarely  because  it 
found  that  the  Department  had 
considered  three  of  the  four  specificity 
criteria,  and  there  was  evidence  in  the 
record  indicating  specificity  under  the 
fourth.  The  GOQ  also  argues  that 
because  there  are  different  bases  for 
analyzing  de  jure  and  de  facto 
specificity,  the  Department  may  not 
properly  rely  upon  its  practice  of  basing 
a  specificity  finding  on  the  single 
de  jure  factor  as  a  justification  for 
relying  upon  a  single  factor  to  determine 
de  /oc/o  specificity. 

In  rebuttal.  Petitioner  cites  Alberta 
Pork  v.  United  States.  669  F.  Supp.  445, 
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451-52  (CIT  1987),  the  CIT  decision 
which  held  that  FISI  iscounten.'ailable 
expressly  because  of  the  hmited  number 
of  program  users. 

Lk-partment's  Position:  We  disagree 
with  the  GOQ's  interpretation  of  the 
Department's  statutory  and  regulatory 
requirements  as  well  as  the  GOQ's 
assessment  of  how  the  Department 
conducted  its  analysis  of  FlSl.  Under 
(  niwrsal  Camera  (and  USX  Corp.),  the 
Department  and  other  administrative 
agencies  are  required  to  base 
determinations  upon  substantial 
evidence  "when  viewed  in  the  light  that 
the  record  in  its  entirety  furnishes, 
including  the  body  of  evidence  opposed 
to  the  (agency's]  view."  Universal 
Camem.  340  U.S.  at  488. 

Like  the  GOC,  the  GOQ  implies  that 
ill  a  situation  like  the  present  one,  in 
which  the  Department  considers 
evidence  regarding  several  evidentiary 
factors  in  reaching  a  determination,  we 
are  somehow  required  to  reach 
affirmative  findings  on  two  or  more  of 
those  factors  in  order  to  support  an 
affirmative  determination. 

This  reading  of  the  statute  and 
applicable  case  law  is  mistaken.  The 
holding  of  the  Supreme  Court  in 
Universal  Camera  and  other  cases 
requires  only  that  the  Department 
consider  all  evidence. 

In  addition,  the  statute  does  not  draw 
a  distinction  between  consideration  of 
de  lure  and  de  facto  evidence,  as  the 
GOQ  claims.  As  with  de  facto 
specificity,  when  determining  whether  a 
program  is  de  jure  specific,  the 
Department  will  consider  any  evidence 
in  the  recx)rd  which  fairly  detracts  from 
an  affirmative  determination.  As  a 
matter  of  practice  and  logic,  however, 
once  the  Department  determines  that  a 
program  is  de  jure  specific  on  the  basis 
of  a  finding  relating  to  certain  evidence, 
the  Department  is  not  required  to 
reinforce  that  finding  with  additional 
findings  supporting  an  affirmative 
determination.  Similarly,  when  the 
Department  determines  that  a  program 
IS  de  facto  specific  based  upon  too  few 
users  (or  evidence  relating  to  a  different 
factor),  that  finding  alone  warrants  an 
affirmative  specificity  determination, 
provided  the  Department  views  the 
evidence  "in  the  light  that  the  record  in 
its  entirety  furnishes,  including  the 
body  of  evidence  opposed  to  the 
(Department's]  view."  Universal 
Cnmera.  340  U.S.  at  488. 

In  the  present  review,  the  Department 
correctly  applied  this  standard.  As  the 
preliminary  results  demonstrate,  we 
considered  evidence  related  to  ail  four 
factors  outlined  in  the  proposed 
regulations.  As  with  Tripartite,  we 
concluded  that  FISI  was  defacto  specific 


during  the  review  period  based  upon 
the  small  number  of  actual  beneficiaries 
in  relation  to  the  very  large  number  of 
eligible  beneficiaries.  Preliminary 
Results  at  54,117-18.  No  evidence  in  the 
record  fairly  detracts  from  this 
determination.  Thus,  it  is  clear  that  the 
Department  properly  examined  and 
considered  all  relevant  evidence  in  the 
record,  and  its  determination  that  FISI 
was  de  facto  specific  based  upon  the 
small  number  of  users  is  supported  by 
substantial  evidence  and  is  otherwise  in 
accordance  with  law. 

Comment  13:  The  GOQ  challenges  the 
Department's  determination  that  FISI  is 
de  facto  specific  based  upon  what  the 
Department  found  to  be  the  small 
number  of  users.  According  to  the 
Department's  findings,  FISI  covered  15 
products  out  of  an  eligible  universe  of 
over  80  during  the  review  period.  The 
GOQ  states  that  this  conclusion  is 
flawed. 

First,  the  Department's  finding  that 
there  are  "over  80  agricultural 
commodities  produced  in  Quebec"  is 
based  on  incorrect  assumptions  and  is 
not  consistent  with  other  information  in 
the  record.  While  the  Department 
defined  Quebec's  agricultural  universe 
with  reference  to  the  combined  product 
listings  applicable  to  both  FISI  and  Crop 
Insurance,  the  Department  never 
determined  whether  products  covered 
by  Crop  Insurance  are  defined  at  the 
same  level  of  aggregation  as  those 
covered  by  FISI. 

Further,  the  list  provided  by  the 
Department  in  its  November  4,  1993 
memorandum  includes  66  products  and 
appears  to  have  aggregated  some 
products  listed  in  the  original 
documents  but  not  others.  This  list 
includes  certain  products  which  were 
not  produced  in  Quebec  during  the 
review  period,  while  not  providing  an 
accounting  of  this  aggregation  or  the 
basis  for  combining  various  products.  It 
also  includes  certain  other  products  on 
the  basis  that  they  were  produced  in 
quantities  and  values  similar  to  other 
livestock  covered  by  FISI.  However, 
there  is  no  information  about  the  value 
of  production  in  the  3991  Agricultural 
Profile,  and  the  fact  that  certain 
livestock  were  produced  in  similar 
quantities  is  not  relevant  to  whether  the 
products  were  produced  at 
commercially  comparable  levels.  In 
addition,  in  at  least  two  instances,  the 
Department  double-counted:  the 
Department  should  not  have  listed  ewes 
and  wethers  separately  because  the 
Profile  doesn't  indicate  whether  both 
were  produced  in  Quebec;  and  the 
Department  should  not  have  listed  bee 
colonies  because  it  already  counted 


honey  (and  bee  colonies  are  not  a 
commercial  product). 

According  to  the  GOQ,  the  29-product 
listing  which  it  provided  defines  the 
agricultural  universe  at  the  same  level  of 
aggregation  as  the  FISl-covered 
products.  Based  on  this  list,  FISI 
covered  15  out  of  the  29  products 
produced  in  Quebec,  which  would 
render  the  program  not  specific  based 
on  the  number  of  users. 

In  addition,  this  simple  comparison  is 
an  inadequate  evidentiary  basis  for 
finding  de  facto  specificity.  The 
Department  must  examine  the  program 
coverage  in  terms  of  other  factors  such 
as  the  percentage  of  the  total  farm 
production.  Agricultural  commodities 
covered  by  FISI  in  this  review 
accounted  for  38.6  f>ercent  of  the  total 
value  of  agricultural  produciion.  The 
GOQ  maintains  that  coverage  of  over  a 
third  of  Quebec's  farm  sector  contradicts 
the  Department's  conclusion  that  FISI 
covered  too  few  users. 

Petitioner  responds  that  the 
assumptions  the  Department  made  with 
regard  to  Quebec's  agricultural  universe 
are  based  on  record  evidence,  and  that 
in  assessing  the  number  of  FlSI-eligible 
products,  the  Department  conducted 
extensive  analysis,  consulting  three 
different  alternative  sources  in  addition 
to  examining  the  undocumented  list 
provided  by  the  GOQ.  Petitioner  asserts 
that  the  GC)Q's  claim  that  the 
Department's  classification 
methodology  is  imprecise  is  without 
merit,  because  the  GOQ  itself  neglected 
to  provide  adequate  guidelines  to  the 
Department.  Finally,  Petitioner  states 
that  the  GOQ's  suggested  product 
aggregations  themselves  demonstrate 
the  absurdity  of  their  complaints. 

Department's  Position:  We  disagree 
with  the  GOQ.  It  is  undisputed  that 
during  the  period  of  review,  FISI 
covered  only  15  agricultural 
commodities  under  11  schemes.  As  the 
Department  explained  at  length  in  the 
preliminary  results,  in  order  to  estimate 
the  universe  of  eligible  agricultural 
commodities  in  Quebec,  we  examined 
the  two  different  lists  provided  by  the 
GOC  (Farm  Cash  Receipts  (FCRs))  and 
the  GOQ,  both  of  w  hich  listed  29 
commodities.  We  determined  that  these 
estimates  were  not  sufficiently 
reasonable  because  they  disaggregated 
commodities  much  too  broadly  and 
contained  unexplained  inconsistencies. 
For  instance,  while  listing  "all 
vegetables  for  processing"  as  one 
category,  the  GOQ  listed  feeder  hogs 
and  piglets  as  two  categories.  By 
contrast,  the  actual  coverage  of  FISI  is 
disaggregated  on  a  much  more 
reasonable  and  consistent  individual 
commodity  basis,  providing  FISI 
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scheriies  for  such  narrowly  defined 
commodities  as  grain  com,  sugar  beets 
and  silage  wheat.  See  Agricultural 
Universe  Memorandum. 

Therefore,  as  Petitioner  notes,  the 
Department  relied  upon  several 
independent  sources  of  information, 
including  the  1990-91  Annual  Report  of 
the  Regie  des  Assurances  Agricoles  du 
Quebec  (Regie  Report)  and  the  J 991 
Agricultural  Profile  of  Canada,  and 
found  that  there  are  over  80  agricultural 
commodities  in  Quebec  which  should 
reasonably  be  eligible  for  FISI  schemes. 
We  determined  that  compared  to  this 
relatively  large  number  of  eligible 
recipients,  the  15  agricultural 
commodities  actually  receiving  FISI 
benefits  was  a  small  number  of 
recipients. 

In  this  regard,  we  noted  that  the 
Department  considers  FISI  de  jure  not 
specific  because,  according  to  the  FISI 
Act,  it  is  supposed  to  be  available  to  all 
"farm  products"  in  Quebec.  The  GOQ's 
arguments  above  demonstrate  the 
difficulty  of  agreeing  on  what  is  the 
appropriate  definition  of  "farm 
products"  (or  "agricultural 
commodities")  for  the  purpose  of 
assessing  which  farm  products 
reasonably  should  be  eligible  for  FISI. 
For  instance,  the  GOQ  appears  to  argue 
in  its  brief  that  a  commodity's  level  of 
"commercial  significance"  bears  on 
whether  it  should  be  eligible  for  FISI. 
However,  record  evidence  indicates  that 
although  sugar  beets  remained  covered 
by  a  FISI  scheme  during  the  review 
period,  none  were  actually  produced  in 
the  province.  Similarly,  the  GOQ's 
arguments  regarding  wethers  and  ewes 
and  bee  colonies  are  largely 
unsupported  in  the  record.  Even  if  the 
GOQ  is  correct,  the  Dt^partment  stres.sed 
that  its  estimate  of  the  agricultural 
universe  in  Quebec  (and  Canada)  could 
not  be  expected  to  be  an  exact  count. 
We  also  stressed,  however,  that  the 
Department's  estimate  was  conservative. 

Agricultural  Universe  Memorandum 

Finally,  we  have  considered  the 
GOQ's  argument  that  commodities 
covered  by  FISI  accounted  for  38.6 
percent  of  the  total  agricultural 
production  value  in  Quebec  during  the 
review  period.  We  determine  that  this 
evidence  does  not  detract  from  a 
determination  that  FISI  is  de  facto 
specific  based  upon  the  small  number  of 
only  15  actual  users.  The  statute 
provides  that  a  domestic  subsidy  is 
countervailable  if  it  is  provided  to  a 
specific  enterprise  or  industry  or  group 
thereof,  19  U.S.C.  1677(5)(B),  and  the 
Department's  proposed  regulations 
provide  that  the  Department  will 
examine  the  number  of  actual 


beneficiaries,  whether  industries  or 
enterprises,  in  determining  de  facto 
specificity.  Thus,  although  the 
Department  has  not  previously  engaged 
in  an  analysis  of  the  percentage  of 
production  value  covered  by  a  program, 
as  we  explained  in  Comment  7  above 
with  regard  to  Tripartite,  we  have  done 
so  here  pursuant  to  the  GOQ's 
argument.  As  discussed  below,  the 
Department  has  determined  that,  in  the 
context  of  FISI,  as  with  Tripartite,  it  has 
little,  if  any,  significance  in  light  of  the 
relatively  small  number  of  actual 
beneficiaries  compared  to  the  relatively 
large  number  of  eligible  beneficiaries. 

Like  Tripartite,  FISI  benefits  are 
apparently  granted  and  administered  on 
an  equal  basis,  without  consideration  of 
the  commodity's  relative  production 
value.  The  production  value  of  some 
commodities  receiving  FISI  is  small, 
while  that  of  others  is  large.  The  same 
holds  for  commodities  not  receiving 
FISI.  Therefore,  it  is  reasonable  to  assign 
roughly  equal  significance  to  each 
beneficiary  for  the  purpose  of 
determining  whether  the  actual 
coverage  of  FISI  is  small.  Accordingly, 
the  fact  that  the  relatively  small  number 
of  commodities  receiving  FISI  benefits 
happened  to  account  for  38.6  percent  of 
the  total  agricultural  production  value 
during  the  review  period  is  of  little,  if 
any,  significance  when  viewed 
alongside  the  fact  that  a  far  greater 
number  of  both  large  and  small 
commodities  in  Quebec  did  not  receive 
FISI  benefits.  Finally,  we  note  that  38.6 
percent  of  production  value,  viewed 
alone,  still  represents  a  small  percentage 
of  the  eligible  universe,  and  if  that  were 
the  sole  factor  that  we  had  considered, 
the  Department  would  find  FISI  de  facto 
specific. 

In  conclusion,  the  Department  has 
determined  that  Quebec's  arguments  are 
unpersuasive.  Accordingly,  the 
Department  determines  that  the 
relatively  small  number  of  15  actual 
FISI  users  out  of  over  80  eligible 
agricultural  commodities  is  small  and, 
on  that  basis,  FISI  is  de  facto  specific 
within  the  meaning  of  section  771(5)(B). 

Comment  14:  The  GOQ  argues  that 
live  swine  producers  are  not  dominant 
users  of  the  FISI  progra.m,  nor  did  they 
receive  disproportionate  benefits.  The 
Department  used  "insured  value"  as  the 
measure  of  dominant  use  when,  in  fact, 
this  data  provides  no  measure  of  the 
benefits  which  FISI  participants  actually 
receive.  According  to  the  GOQ,  the  fact 
that  the  insured  value  of  live  swine  is 
greater  than  the  insured  value  of  other 
FISI-covered  products  does  not  indicate 
anything  more  than  that  the  actual  value 
of  live  swine  is  greater  than  the  value  of 
other  relevant  products.  The  actual 


benefit  is  the  provincial  government's 
share  of  the  payouts,  not  the  relative 
insured  values  of  the  products.  The 
Regie  Report  shows  that  live  swine 
received  less  than  20  percent  of  the 
payouts  made  under  FISI  during  the 
review  period;  thus,  according  to  the 
GOQ,  live  swine  producers  are  clearly 
not  dominant  users  of  FISI. 

The  GOQ  further  argues  that  swine 
producers  did  not  receive 
disproportionate  FISI  benefits  during 
the  review  period.  Although  the 
Department  did  not  address  the  issue  of 
disproportionality  in  its  preliminary 
results,  the  GOQ  asserts  that  it  must  do 
so  now,  assuming  the  Department  finds 
that  swine  producers  are  not  dominant 
users  of  FISI.  Having  received  less  than 
20  percent  of  total  FISI  payouts  during 
the  review  period,  the  GOQ  claims  that 
swine  producers  received  far  less  than 
their  proportional  share  of  the  payouts. 

Department's  Position:  We  agree  with 
the  GOQ  that  the  insured  value  of  a 
product  is  not  an  appropriate  measure 
of  whether  a  particular  beneficiary  is  a 
dominant  or  disproportionate  user  of 
the  program  in  question.  Contrary  to  the 
assertion  of  the  GOQ,  however,  it  would 
be  equally  inappropriate  to  compare  the 
percentage  of  FISI  benefits  received  by 
swine  producers  during  the  review 
period  (approximately  20  percent)  to  the 
total  FISI-insured  production  value  of 
live  swine  (approximately  51  percent)  in 
an  effort  to  determine  whether  swine 
producers  received  a  disproportionate 
share  of  benefits.  Most  importantly,  this 
is  because  FISI  only  benefited  a  small 
segment  of  the  relevant  universe, 
rendering  it  unnecessary  to  also 
determine  whether  live  swine  or  any 
other  beneficiar>'  was  a  dominant  user 
or  received  a  disproportionate  share  of 
benefits.  If  live  swine  were  one  of  two 
actual  beneficiaries,  the  Department 
would  not  need  to  determine  that  one  of 
the  two  was  a  dominant  or 
disproportionate  tiser  in  order  to 
reasonably  determine  that  the  program 
provided  de  facto  specific  benefits. 
Similarly,  even  in  light  of  all  of  the 
other  evidence  in  the  record,  the  fact 
that  swine  producers  are  one  of  only 
fifteen  actual  beneficiaries  out  of  a 
much  larger  universe  of  over  80  eligible 
beneficiaries  warrants  a  determination 
that  FISI  is  de  facto  specific. 
Accordingly,  inasmuch  as  no  dominant 
use  finding  was  necessar)'  in  order  to 
support  our  affirmative  de  facto 
specificity  finding  on  the  basis  of  the 
small  number  of  users,  we  have 
considered  the  GOQ's  dominant  use 
arguments  only  to  determine  whether 
they  identify  evidence  in  the  record 
which  would  somehow  detract  from  the 
Department's  affirmative  determii.ation. 
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We  have  determined  that  no  such 
evidence  has  been  identified. 

Only  if  the  number  of  beneficiaries  of 
a  program  is  sufficiently  large  so  as  to 
call  into  question  a  determination  of  de 
facto  specificity  based  upon  the  number 
of  users  would  it  be  necessary  to 
dftermine  whether  one  or  more  of  the 
bt-neficiaries  was  a  dominant  or 
disproportionate  user.  See  Final 
Affirmative  Counter.-ailing  Duty 
Determinations:  Certain  Steel  Products 
from  Brazil.  58  FR  37.295.  37,299 
(1993).  In  other  words,  a  comparison 
similar  to  that  advocated  by  the  GOQ 
could  be  meaningful  in  the  context  of  "a 
program  iirwhich  virtually  every 
segment'of  the  economy  |or  the 
agricultural  sector!  in  the  market 
naturally  participates  to  some  extent." 
Final  Affirmative  Counten-ailing  Duty 
Determinations  and  Negative  Critical 
Circumstances  Determinations:  Certain 
Steel  Products  from  Korea.  58  FR 
37.338,  37,343  (1993).  That  is  not  the 
case  here,  and  it  would  not  be 
meaningful  to  compare  swine 
producers'  share  of  FISI  benefits  to  their 
proportionate  share  of  FISI  production 
coverage  because  FISI  covered  so  few 
industries. 

Comment  15:  The  GOQ  argues  that 
there  is  no  evidence  that  the 
government  exercised  discretion  in 
administering  RSI;  each  of  the 
propositions  on  which  the  Department 
relied  in  concluding  that  the  FISI  Act 
"appears  to  allow  the  GOQ  considerable 
discretion  in  determining  which 
products  receive  .schemes"  is  taken  out 
of  context,  inaccurate  and  must  be 
rt»examined. 

As  for  the  Department's  conclusion 
that  discretion  is  evident  because 
"schemes  are  established  for  any 
product  •   •   *  whirJi  the  Gouvemement 
indicates."  "  the  GOQ  argues  that  the 
producers  themselves  request  the  Regie 
to  create  a  FISI  scheme.  Moreover,  the 
COQ  claims  that  the  Department's 
determination  that  the  FISI  Act  contains 
no  explicit  criteria  for  the  establishment 
of  a  scheme  is  clearly  erroneous.  For 
one,  only  farm  products  which  are 
marketed  under  a  joint  plan  created  at 
the  producers'  discretion,  and  products 
derived  from  the  participant's  own 
cperBtions  are  ebgible  for  FISI. 

The  GOQ  also  argues  that  in  citing  the 
possibility  of  regional  FISI  schemes  as 
evidence  of  possible  government 
discretion,  the  Department  overlooked 
the  fact  that  the  producers  themselves, 
not  the  GOQ,  determine  the  geographic 
scope  of  a  FISI  scheme.  Moreover,  the 
fad  that  the  FISI  Act  permits  the 
establishment  of  regional  FISI  schemes 
merely  ensures  that  all  joint  plans 
I  rcated  under  the  Farm  Products 


Marketing  Act,  even  plans  reflecting  a 
collection  of  producers  grouped  by 
region,  are  eligible  for  FISI  if  the 
producers  so  desire.  Finally,  the  record 
demonstrates  that  no  regional  FISI 
scheme  has  ever  been  created. 

The  GOQ  also  contests  the 
Department's  finding  of  discretion  on 
the  basis  that  the  FISI  hog  scheme  was 
the  only  scheme  during  the  review 
period  which  did  not  set  a  limit  on  the 
maximum  level  of  insurance  available. 
The  GOQ  contends  that  the  ceilings 
were  administratively  burdensome  and 
had  virtually  no  economic  impact,  and 
that  it  eliminated  the  ceiling  for  the  hog 
scheme  in  August  1988.  Ceilings  under 
other  FISI  schemes  were  deemed 
burdensome  as  well,  and  by  1992  most 
of  them  had  been  eliminated.  Thus,  the 
absence  of  a  ceiling  for  the  hog  scheme 
during  the  review  period,  which  the 
Department  deemed  to  be  evidence  of 
discretion,  was  merely  an 
administrative  matter;  its  elimination 
cannot  be  cited  as  evidence  of 
discretion. 

Finally,  the  GOQ  argues  that 
differences  among  FISI  schemes  in  the 
method  of  computing  net  annual 
income  and  stabilized  net  annual 
income,  and  differences  in  eligibility 
and  participation  requirements  are  not 
evidence  of  discretion.  The  GOQ  argues 
that  these  differences  are  necessitated 
because  each  FISI  scheme  experiences  a 
unique  cycle  of  income  fluctuation,  and 
each  scheme  must  be  self-sustaining 
over  the  life  of  the  program.  In  addition, 
the  self-sustaining  level  which  must  be 
achieved  reflects  the  same  income  level 
for  all  of  Quebec's  fanners  as  reflected 
in  the  average  farm  worker's  salary  in 
Quebec.  The  GOQ  argues  that  this  is  not 
evidence  of  discretion,  but  illustrates 
the  non-discriminatory  provision  that, 
over  the  long  term,  all  schemes  will 
render  the  same  degree  of  protection. 

Department's  Position:  Like  the  GOC, 
the  GOQ  mischaracterizes  the 
Department"s  findings  in  the 
preliminary  results  with  regard  to 
government  discretion  in  the 
administration  of  FISI.  The  Department 
found  that  the  FISI  Act  '"appears  to 
allow  the  GOQ  considerable  discretion 
in  determining  which  products  receive 
schemes."'  Preliminary  Results  at 
54,118.  We  did  not  base  our 
determination  that  FISI  is  de  facto 
specific  on  this  evidence,  however.  As 
explained  in  the  previous  comments, 
the  Department  determined  that  FISI 
was  de  facto  specific  solely  on  the  basis 
of  the  small  number  of  only  15  actual 
beneficiaries  during  the  review  period 
in  relation  to  the  universe  of  over  80 
eligible  beneficiaries.  Id.  At  the  same 
time,  after  reviewing  all  the  information 


in  the  record,  we  were  not  able  to 
identify  an  established,  publicized  and 
consistent  review  process  leading  to 
FISI  schemes.  Thus,  the  resulting  FISI 
schemes  do  not  necessarily  reflect 
identical  terms  or  conditions.  Id. 

Comment  J  6:  The  GOQ  argues  that 
the  Department  has  incorrectly 
calculated  FISI  benefits  by  aggregating 
FISI  payments  paid  to  hog  producers 
with  those  paid  to  piglet  producers.  The 
GOQ  points  out  that  during  the  review 
period,  Quebec  exported  no  piglets  to 
the  United  States.  In  addition,  there  is 
no  evidence  in  the  record  which 
indicates  that  benefits  paid  to  piglet 
producers  are  passed  on  to  hog 
producers.  Citing  the  upstream 
subsidies  test  provided  for  in  section 
771 A  of  the  Act  (19  U.S.C.  1677-l(a)), 
the  GOQ  argues  that  the  majority  of 
piglets  raised  in  Quebec  are  sold  to  hog 
producers  at  arm's-length  market  prices. 
There  is  no  evidence  to  support  the 
assertion  that  payments  received  by 
piglet  producers  under  the  FISI  piglet 
scheme  have  any  effect  on  the  price  at 
which  these  piglets  are  sold.  Therefore, 
the  piglet  payments  provide  no 
"competitive  benefit"  to  the  exported 
hogs,  as  required  by  19  U.S.C.  1677- 
1(a),  and  this  analysis  fails  on  the 
second  and  third  prongs  of  the  upstream 
subsidies  test.  Should  the  Department 
determine  in  the  final  results  that  FISI 
bestows  counten-ailable  benefits  on  live 
swine,  the  Department  should  eliminate 
the  payments  under  the  piglet  scheme 
and  only  countervail  the  pa,\-ments 
under  the  hog  scheme. 

Petitioner  counters  that  payments 
under  the  piglet  scheme  are  not 
upstream  subsidies,  but  rather  payments 
which  directly  benefit  producers  of 
market  hogs,  the  merchandise  which  is 
subsequently  exported.  Because 
payments  under  the  piglet  scheme 
reduce  the  production  costs  in 
farrowing  operations,  the  costs  of 
producing  market  hogs  are  thus 
reduced.  Furthermore,  Petitioner  rejects 
the  GOQ's  argument  that  "arm's-length, 
market  price"  transactions  negate  the 
benefits  to  hog  producers  from  the  piglet 
scheme:  If  there  were  no  subsidies  to 
piglets,  fewer  would  be  produced, 
driving  up  the  price  and  therefore 
increasing  the  cost  of  hog  production. 
Therefore,  the  Department  has  correctly 
countervailed  payments  to  hog 
producers  at  all  phases  of  production 
regardless  of  whether  pigs  are  exported 
in  all  phases  of  development. 

Department's  Position:  We  disagree 
with  the  GOQ.  Both  piglets  and  market 
hogs  are  included  within  the  class  or 
kind  of  merchandise  subject  to  the  order 
on  live  swine  from  Canada.  When 
calculating  the  benefits  attributable  to 
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the  FISI  program,  the  Department  has 
consistently  aggregated  the  benefits 
provided  under  the  scheme  for  piglets 
and  the  scheme  for  hogs.  In  this  regard, 
the  Swine  A'binational  panel  correctly 
stated  that  "lain  upstream  subsidy 
inquiry  is  only  required  when  benefits 
are  provided  to  an  input  producer  that 
does  not  produce  the  product  under 
investigation."  Swine  TV  Panel  Decision 
at  73. 

"Hie  GOQ's  argument  that  benefits 
provided  by  the  piglet  scheme  should  be 
analyzed  under  the  statute's  upstream 
subsidy  pro\ision  is  mi.splaced.  An 
upstream  subsidy  analysis  is  concerned 
with  determining  the  effect  of  benefits 
received  by  producers  of  a  product 
which  itself  is  not  subject  to  a 
countervailing  duty  investigation  or 
order,  but  which  is  an  input  into  the 
subject  merchandise.  19  U.S.C.  §  1677- 
1(a).  For  instance,  in  Final  Affirmative 
Countervailing  Duty  Determination; 
Steel  Wheels  from  Brazil  (54  FR  15,523. 
15.52S-28;  April  18, 1989),  the 
Department  examined  whether 
subsidies  provided  to  the  Brazilian  steel 
industry  constituted  upstream  subsidies 
within  the  meaning  of  section  771A. 
The  steel  was  an  input  product;  it  was 
not  included  in  the  class  or  kind  of 
merchandise  being  investigated. 

As  noted,  piglets  are  subject  to  the 
countervailing  duty  order  on  live  swine. 
Therefore,  they  cannot  be  considered 
recipients  of  an  "upstream  subsidy"  and 
section  771A  does  not  apply.  Because 
nSl  is  a  domestic  subsidy  program, 
because  the  class  or  kind  of 
merchandise  includes  all  live  swine, 
and  because  live  swine  were  exported  to 
the  United  States  during  the  re%iew 
period,  the  fact  that  Quebec  did  not 
export  piglets  during  the  review  period 
is  not  relevant  to  the  Department's 
analysis.  Whether  or  not  benefits  to 
piglets  benefited  market  hogs,  domestic 
subsidies  conferred  on  the  class  or  kind 
of  merchandise  are  countervailable.  The 
benefits  bestowed  on  the  entire  class  at 
kind  of  merchandise,  including  piglets, 
are  appropriately  included  in  the 
Department's  calculations. 

Comment  17:  The  CPC,  Quintaine, 
and  Baxter  argue  that  sows  and  boars 
are  a  lawful  subclass,  and  based  upon 
its  own  practice  and  its  statutory 
authority,  the  Department  should 
reconsider  its  preliminary 
determination  to  eliminate  the  sows  and 
boars  subclass.  According  to  these 
respondents,  in  the  first  review  of  this 
order,  the  Department's  decision  to 
calculate  a  separate  rate  for  sows  and 
boars  was  corap)elled  by  what  the 
Department  referred  to  as  "exceptional 
circumstances"  and  the  "considerable" 
differences  between  sows  and  boars  and 


market  hogs.  The  Department  also  found 
thai  the  "distinction  between  slaughter 
sows  and  boars  and  other  live  swine 
cannot  be  used  as  a  means  io 
circumvent  the  countervailing  duty 
order."  Furthermore,  Petitioner  did  not 
object  to  the  Department's  decision. 
These  circumstances  and  differences 
still  exist,  as  do  the  Department's 
statutory  authority  and  considerable 
discretion  to  establish  a  subclass.  In  the 
absence  of  a  change  in  circumstances. 
Respondents  argue  that  the  Department 
must  carefully  consider  whether  such  a 
change  should  be  made  sun  sponte. 

Respondents  acknowledge  the 
Department's  determination  that  the 
criteria  adopted  in  Diversified  Products 
V.  United  States.  572  F.  Supp.  883  (CIT 
1983),  should  only  be  used  to 
distinguish  between,  not  within,  a  class 
or  kind  of  merchandise.  Respondents 
argue,  however,  that  the  original  sows 
and  boars  subclass  determination  was 
also  based  upon  the  Department's 
comparative  analysis  of  the  amount  of 
subsidies  applicable  to  sows  and  boars 
and  the  amount  of  subsidies  applicable 
to  the  other  products  within  the  class  or 
kind.  While  the  Department  explainc^d 
its  recent  rejection  of  the  Diwrsified 
Products  criteria  for  distinguishing 
among  products  within  a  dass  or  kind, 
the  Department  failed  to  explain  its 
apparent  repudiation  of  the  second  part 
of  the  test,  which  the  statute  dearly 
supports.  According  to  the  CPC. 
although  the  statute  "creates  a 
presumption  in  favor  of  a  countr>'-wide 
rate,  '  it  does  provide  for  separate  rates 
whene%'er  a  state-owned  enterprise  is 
involved  or  when  there  are  substantial 
differences  between  companies  in  terras 
of  subsidies  received.  Therefore,  the  law 
requires  the  Department  to  take  Into 
account  extreme  differences  in  subsidies 
received,  and  when  necessary,  to 
overcome  the  presumption  in  favor  of  a 
country-wide  rate. 

Respondents  cite  section  355.47(a)  of 
the  proposed  regulations  to  argue  that 
the  Department's  statutor)- 
responsibility  requires  it  to  ensure  that 
there  is  a  rational  connection  between 
the  countervailable  benefits  received  by 
a  product,  and  the  calculation  of  a 
countervailing  duty  for  that  product. 
Quintaine  and  Baxter  also  cite  U.S.  v. 
Zenith  Radio  Corp..  562  F.  2d  1209 
(1977),  affirmed  ^^27  U.S.  443  (1978).  in 
which  the  Court  of  Customs  and  Patent 
Appeals  held  that  "countervailing 
duties  should  equate  to  the  true  bounty 
actually  conferred." 

Finally,  the  CPC  argues  that  the 
Department's  subclass  methodology  has 
been  contemplated  in  at  least  two 
previous  investigations.  Certain  Steel 
Products  from  the  United  Kingdom  (47 


FR  35,668;  August  16. 1982)  (UK  Stee!). 
and  Fresh  Chilled  and  Frozen  Pork  from 
Canada  (54  FR  30.774,  30.787;  July  24. 
1989)  [Pork).  Moreover,  the  binational 
panel  reviewing  the  Department's  fourth 
administrative  review  of  this  order 
determined  that  the  Department's  initial 
subclass  analysis  was  reasonable.  The 
binational  panel  reviewing  the  fifth 
administrative  review  of  this  order 
upheld  the  Department's  determination 
that  information  about  the  existence  and 
value  of  benefits  is  necessar)'  for  the 
agency  to  make  a  subclass 
determination. 

Petitioner  acknowledges  that  the 
Department's  reconsideration  of  the 
sows  and  boars  subclass  decision  is 
consistent  with  the  statute  and  the 
regulations,  which  create  the 
presumption  in  favor  of  country-wnde 
countervailing  duty  rates. 

Department's  Position:  We  disagree 
with  Respondents.  As  we  explained  in 
the  preliminary  results,  the  Department 
has  determined  that  the  methodologv' 
relied  upon  to  separate  the  class  or  kind 
of  merchandise  into  "subclasses"  was 
inappropriate,  and  we  will  no  longer 
calculate  a  separate  rate  for  sows  and 
boars  or  any  other  product  on  this  basis. 
See  Preliminary  Results  at  54,113; 
Memorandum  on  Product-Specific  Rates 
in  Counten'ailing  Duty  Administrative 
Re\iews.  from  Barbara  Tillman  to  Joseph 
Spetrini,  July  19, 1993  [Subclass 
Memorandum). 

The  decision  during  the  first 
administrative  review  to  grant  sows  and 
boars  a  separate  countervailing  duty  rate 
based  upon  the  subclass  determination 
represented  an  exception  to  the 
Department's  normal  practice  of 
calculating  one  rate  for  the  entire  dass 
or  kind  of  merchandise  subject  to  a 
countervailing  duty  order.  See  19  U.S  C. 
§  1677e(a).  The  Department  based  its 
finding  of  a  subclass  exception  upon  a 
test  consisting  of  two  parts,  each  of 
which  we  considered  necessary  to 
warrant  granting  the  separate  rate.  See 
Preliminary  Results  of  Counten'ailing 
Dutv  Administrative  Re\iew:  Live  Swine 
From  Canada  (53  FR  22.189;  June  14. 
1989);  Preliminary  Results  at  54,113. 
However,  during  the  present  review,  we 
determined  that  the  Diversified  Products 
criteria,  the  finrt  part  of  the  test,  "were 
designed  to  differentiate  between 
classes  or  kinds  of  merchandise,  not 
among  products  within  a  class  or  kind" 
Preliminary  Results  a\  54,113.  On  this 
basis,  we  determined  "that  it  was 
inappropriate  to  grant  the  slaughter 
sows  and  boars' subclass'  exception  on 
the  basis  of  a  Diversified  Products 
criteria  analysis."  Id.  Because  the 
reversal  of  the  subclass  exception  was 
premised  upon  the  Department's 
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decision  that  the  Diversified  Products 
CTiteria  were  not  appropriate  for  this 
purpose,  it  was  not  necessary  to  attempt 
to  repudiate  the  second  part  of  the 
subclass  test.  i.e..  the  comparative 
analysis  of  the  difference  in  benefits 
granted  to  the  producers  of  slaughter 
sows  and  boars  vis-a-vis  those  granted 
to  the  producers  of  other  products 
within  the  class  or  kind  of  merchandise. 
See  id. 

The  CPC's  reliance  on  UK  Steel  is 
misplaced.  That  investigation  was 
terminated  when  the  petition  was 
withdrawn.  Therefore,  the  Department 
never  reached  a  final  determination  nor 
did  it  issue  an  order.  Accordingly,  the 
Department  neither  reached  a  final 
determination  regarding  the  scope  of 
that  mvestigation  nor  fully  considered 
the  scope  issues  referred  to  by  the  CPC. 

Further,  the  fact  that  the  statute 
provides  exceptions  to  the  presumption 
in  favor  of  countr\'-wide  rates  does  not 
imply  that  the  subclass  exception 
should  be  continued  simply  because 
sows  and  boars  receive  a  different 
amount  of  subsidies.  As  we  stated  in  the 
preliminary  results,  the  express 
exceptions  under  the  statute  recognize 
differences  between  individual 
companies  (and  government 
ownership),  not  between  products 
witlnn  the  class  or  kind  o7  merchandise 
covered  by  the  order.  See  19  U.S.C. 
1671e(a)(c).  Therefore,  the  Department 
is  only  required  to  examine  the 
possibility  of  a  significant  differential 
when  the  producer  or  exporter  is 
government-owned.  Beyond 
government-owned  companies,  the 
Department  may  examine,  to  the  e.xtent 
practicable,  other  producers  or  exporters 
whose  benefits  differ  significantly  from 
the  country-wide  rate.  See  id.;  19  CFR 
355.22(d)(i). 

Finally,  Respondents  misinterpret  the 
Department's  proposed  regulations  with 
regard  to  the  requirement  that  the 
countervailing  duty  rate  accurately 
reflect  the  benefits  bestowed  on  the 
merchandise  under  review.  Section 
355.47  of  the  proposed  regulations  only 
draws  a  distinction  between  subject 
merchandise  and  non-subject 
merchandise,  and  precludes  the 
Department  from  countervailing  benefits 
tied  to  non-subject  merchandise.  Sows 
and  boars  are  clearly  merchandise 
subject  to  the  countervailing  duty  order 
on  live  swine  from  Canada. 

Comment  18:  Quintaine  argues  that 
the  Department  cannot  discontinue  its 
recognition  of  the  sows  and  boars 
subclass  and  its  practice  of  calculating 
a  separate  rate  for  the  subclass  for  the 
following  reasons.  First,  because  the 
Department  specifically  sought 
information  in  its  questionnaire  with 


which  to  calculate  a  separate  rate  for  the 
sows  and  boars  subclass,  and  this 
information  was  provided  by  the  GOC, 
the  Department  must  use  the 
information  to  calculate  a  separate  rate. 
Second,  nothing  in  the  proceeding  prior 
to  the  preliminary  results  indicated  the 
Department's  intention  to  abandon  its 
established  practice  of  recognizing  sows 
and  boars  as  a  subclass  and  granting 
them  a  separate  rate  of  duty  on  that 
basis.  Third,  the  Department's 
methodology  for  calculating  the  de 
minimis  threshold  specifically 
contemplates  the  differences  between 
sows  and  boars  and  the  rest  of  the  class 
of  live  swine  and  uses  sales  data 
specifically  pertaining  to  sows  and 
boars  as  the  basis  for  achieving  a 
weighted-average  price  for  all  live 
swine. 

Quintaine  and  Baxter  also  argue  that 
in  abandoning  its  subclass  practice,  the 
Department  has  acted  without  notice 
and  created  an  ex  post  facto  burden  on 
trade  not  contemplated  by  the  parties  at 
the  time  of  export.  Sows  and  boars 
which  entered  during  the  review  period 
were  subject  to  a  product-sf)ecific 
deposit  rate  substantially  lower  than  the 
rate  for  other  live  swine.  The  producers 
and  exporters  did  not  contemplate  that 
these  entries  would  be  liquidated  at  the 
much  higher  live  swine  rate  determined 
in  the  preliminary  results  in  light  of  the 
Department's  recognition  of  the  sows 
and  boars  subclass  since  the  first 
administrative  review  of  the  order. 
Therefore,  Respondents  claim  that  the 
Department's  abandonment  of  its 
subclass  practice  is  unfair,  inequitable, 
unprecedented,  and  an  arbitrary  abuse 
of  the  Department's  discretion. 

Quintaine,  Baxter,  and  Pryme  add  that 
the  implication  in  the  Department's 
Subclass  Memorandum,  that  it  may 
further  analyze  the  use  of  product- 
specific  rates  in  future  cases,  will  likely 
result  in  a  product-specific  application 
of  the  countervailing  duty  law.  Thus, 
although  sows  and  boars  will  no  longer 
be  entitled  to  subclass  treatment,  other 
products  may  enjoy  such  treatment  in 
the  future. 

Department's  Position:  We  disagree 
with  Respondents.  Although  the 
Department  collected  the  information 
necessary  to  calculate  a  separate  rate  for 
sows  and  boars,  we  subsequently 
determined  that  doing  so  was  not 
appropriate  for  the  reasons  articulated 
in  the  Subclass  Memorandum,  the 
preliminary  results  and  the  above 
comment.  After  the  preliminary  results, 
all  parties  had  ample  opportunity  to 
comment  on  the  Department's  decision. 
Respondents  provided  comments, 
which  we  have  fully  considered. 


Respondents  are  also  mistaken  in 
claiming  that  the  Department  is 
precluded  from  changing  its  policy  in 
this  area.  "The  mere  fact  that  an  agency 
reverses  a  policy,  or  a  statutory  or 
regulatory  interpretation,  does  not 
indicate  the  agency's  decision  is 
unreasonable,  arbitrary,  or  capricious." 
Mantex,  Inc.  v.  United  States.  Slip  Op. 
93-242  at  27  (CIT  December  22,  1993) 

(citing  Rust  v.  Sullivan. U.S. 

-,  111  S.  Ct.  1759,  1769  (1991)). 


The  courts  have  long  recognized  that 
agency  policies  must  be  permitted  to 
evolve  under  judicial  supervision.  See, 
e.g..  Motor  Vehicle  Mfrs.  Assn.  of  United 
States  V.  State  Farm  Mutual  Auto.  Ins. 
Co..  463  U.S.  29,  42  (1983).  An  agency 
"is  not  required  to  'establish  rules  of 
conduct  to  last  forever,'  "  Rust  v. 
Sullivan,  111  S.Ct.  at  1769  (citations 
omitted),  but  rather  "must  be  given 
ample  latitude  to  adapt  (its!  rules  and 
policies  to  the  demands  of  changing 
circumstances."  Motor  Vehicle  Mfrs. 
Assn..  463  U.S.  at  42.  The  Supreme 
Court  has  repeatedly  upheld  the 
fundamental  principle  that  an  agency's 
"revised  interpretation  deserves 
deference  because  '[a|n  initial  agency 
interpretation  is  not  instantly  carved  in 
stone'  and  the  'agency,  to  engage  in 
informed  rulemaking,  must  consider 
varying  interpretations  and  the  wisdom 
of  its  policy  on  a  continuing  basis.' " 
Rust  v.  Sullivan.  Ill  S.Ct.  at  1769 
(citations  omitted). 

It  is  clear  that  this  necessary  decision- 
making process  may  be  accomplished 
on  a  case-by-case  basis,  permitting  the 
Department  to  adapt  its  policy  during 
successive  reviews,  with  the  only 
limitation  being  that  it  "justilf>'  a] 
change  of  interpretation  with  a 
'reasoned  analysis.'"  Id.  (citations 
omitted).  As  explained  by  the 
Department  in  the  previous  comment 
and  elsewhere,  the  record  in  this 
proceeding  reflects  the  Department's 
"reasoned"  analysis  and  the 
justification  for  its  change  of 
interpretation.  See,  e.g..  Subclass 
Memorandum. 

Furthermore,  contrary  to 
Respondents'  claims,  the  Department's 
change  in  policy  does  not  create  an 
unjustified  ex  post  facto  burden  for 
exporters  and  importers  of  slaughter 
sows  and  boars.  It  is  not  uncommon  for 
a  product  covered  by  an  order  to  enter 
with  a  low  (or  zero)  cash  deposit  rate 
and  to  ultimately  be  assessed  a  much 
higher  rate  as  a  result  of  an 
adm.inistrative  review  covering  those 
entries.  Such  entries  are  also  routinely 
assessed  interest  as  required  by  the 
regulations.  See  19  CFR  355.24.  This  is 
a  reasonable  contingency  of  which 
importers  and  exporters  are  well  aware 
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when  entering  nierchandi.<»  under  an 
order  and  making  deposits  of  estimated 
duties. 

Moreover,  the  Department's  statement 
in  the  Subclass  Memorandum  that  we 
"may  further  analyze  the  issue  of 
granting  product-specific  rates  in  fi  ture 
cases'  in  no  way  qualified  the 
Department's  rejection  of  the  subclass 
policy.  With  this  statement,  the 
Department  indicated  that  it  had  not 
determined  whether  to  consider 
product-sped  fie  rates  on  some  other 
basis,  outside  the  framework  of  the 
rejerted  subclass  analysis.  Therefore,  we 
affirm  our  determination  in  the 
preliminary  results  that  one  countr>- 
wide  rate  will  be  assessed  on  aU  subject 
merchandise. 

Finally,  we  also  disagree  with 
Quintaine  regarding  the  de  minimis 
calculation  methodology'.  Because 
counter\'ai]ing  duties  on  live  swine  are 
calculated  on  a  p)er-kilogram  basis, 
rather  thaji  ad  \'ahrem.  we  must 
determine  what  de  minimis  is  on  a  per- 
kilofTam  basis.  Our  methodology  for 
determining  this  merely  accounts  for  the 
price  differences  between  sows  atid 
boars  and  the  rest  of  the  class  or  kind 
of  merchandise  within  the  order  on  live 
swine.  We  must  recognize  this 
difference,  just  as  we  recognize  and 
account  for  the  difference  in  provincial 
prices  of  other  live  swine,  in  order  to 
establish  an  overall  weighted-average 
pri<;.-e  per  kilogram  for  the  subject 
merchandise,  from  which  we  then 
determine  the  de  minimis  value,  in 
Canadian  dollars  {i.e..  0.5  percent  of  the 
weighted  average  price  pfer  kilogram). 
The  subject  merchandise  includes 
slaughter  sows  and  boars.  Therefore 
price  data  for  sows  and  boars  must  be 
factored  into  liiat  calculation.  However. 
mere  recognition  that  sows  and  boars 
sell  at  a  different  price  level  for 
purposes  of  'this  calculation  does  not 
require  the  Deportment  to  calculate  a 
separate  rate  for  sov^-s  and  boars,  as 
Quintaine  would  suggest. 

Comment  19:  For  many  of  the  same 
reasons  given  above.  Pr>me  argues  that 
the  Department  must  recognize  a 
subclass  few  weanlings.  First,  the 
recognition  of  subclasses  has  been  an 
established  and  consistent  expression  of 
the  Department's  aaaiysis  since  the 
determination  in  the  first  administrative 
review  to  calculate  a  separate 
countervailing  duty  rate  for  sows  and 
boars.  In  the  case  of  weanlings,  in  the 
fourth  and  fifth  re\iews  of  this  order, 
tiie  Department  concluded  that  it  lacked 
sufficient  information  in  the  record  to 
calculate  a  sut>class  rate.  See  Fourth 
Peview  Final  aX  28536;  see  also  Final 
Results  ofCounten'oiling  Duty 
AdminJstratnv  Hevtew;  Live  Swine  from 


Canada  (56  FR  50.560.  50,564;  October 
7.  1991)  (Fifth  Review  Final j.  Prv-me 
argues  that  the  Department's  statement 
in  the  Final  Results  of  the  fifth  review 
that  ""(tlhe  Department  has  considered 
Pryme's  request,  but  determines  that 
further  information  would  be  required 
to  reach  a  determination,  and  that  it 
would  be  inappropriate  to  delay  the 
processing  of  the  review  to  solicit  such 
information,"  indicates  that  a  timely 
request  and  the  proper  information 
could  have  resulted  in  the  finding  of  a 
weanling  subclass  in  the  fifth  review.  By 
virtue  of  Pryme's  timely  request  in  this 
review,  the  Department  solicited  and 
Pr>Tne  and  the  GOC  provided 
information  in  order  to  establish  a 
subclass  for  weanlings.  Therefore, 
provided  the  established  subclass 
criteria  are  met,  Pr\-me  argues  that  the 
weanling  subclass  should  be  granted. 

Department's  Position:  As  we 
determined  in  our  preliminar)-  resuhs, 
and  as  explained  in  Comments  17  and 
18  above,  we  have  determined  that  it  is 
inappropriate  to  establish  subclasses 
within  the  class  or  kind  of  merchandise 
covered  by  an  order,  as  the  Department 
previously  did  with  regard  to  sows  and 
boars.  The  fact  that  the  Department 
denied  Prjme's  requests  to  establish  a 
subclass  for  weanlings  in  two  earlier 
reviews,  based  on  the  untimeliness  of 
the  requests  axKi  insufficient 
information  with  which  to  conduct  the 
two-part  analysis,  is  not  relevant  to  the 
issue  of  whether  to  grant  weanlings  a 
subclass  in  this  review.  The  Department 
may  alter  its  practice  provided  it  gives 
a  reasoned  analysis  for  doing  .so.  as 
explained  above.  Furthermore,  as 
discussed  in  Comcient  18  above,  the 
Department  is  not  required  to  establish 
a  subclass  for  weanlings  merely  because 
Prj'me  made  a  timely  request  and 
responded  to  the  Department's  requests 
for  information  in  this  review. 

Comment  20:  Pr>Tne  argues  thai  the 
Department's  failure  to  recognize  the 
weanlings  subi:lass  resuhs  in  an 
inaccurate  assessment  of  countervailing 
duties  in  contradiction  of  the  purjx)ses 
of  tlie  countervailing  duty  law.  Citing 
Zenith.  Pn,-me  argues  that 
countervailing  duties  must  be 
equivalent  to  the  benefits  conferred. 
Pr\'me  argues  that  weanlings  qualify  for 
substantially  different  benefits  than  the 
other  live  swine  covered  by  this  order 
because  it  falls  within  the  company- 
specific  exception  to  the  presumption  in 
favor  of  countA  -wide  rates  provided  for 
in  the  statute.  See  19  U.S.C.  1671e{a)(2). 
Pryme  argues  that  benefits  received  by 
weanling  exporting  companies  as 
compared  with  those  received  by  other 
exporters  of  live  swine  demonsli^ate  the 


significant  difference  in  the  subsidies 
received  by  the  companies. 

Department's  P<ysition:  We  disagree 
with  PryTne  that  the  statute  requires  the 
Department  to  calculate  a  separate  rate 
for  weanlings.  Pryme's  reliance  on  the 
statute's  language  allowing  the 
Department  to  determine  "that  there  is 
a  significant  difference  between 
companies  receiving  subsidy  benefits" 
to  support  this  argument  is  misplaced. 
This  provision  requires  the  Departm.ent 
to  consider  whether  to  distinguish 
among  companies  receiving  different 
subsidies,  not  among  different  products 
included  in  the  class  or  kind  of 
merchandise  covered  by  an  order. 
Pryme's  request  for  a  weanling  subclass 
is  not  premised  upon  its  status  as  a 
company,  but  upon  its  status  as  a 
weanling  exporter.  See  Department's 
Position  at  Comment  J 8,  above. 

Comment  21:  Pr>-me  ai;gueslhat  it  has 
met  all  of  the  Department's 
requirements  for  a  company-specific 
rate.  Pryme  made  a  timely  request  for  an 
individual  review,  and  provided  the 
Department  with  information  with 
which  to  calculate  a  company-specific 
rate.  Record  evidence  indicates  that 
Pryme  received  no  benefits  on  its 
exports  of  live  swine  during  the  review 
period,  and  any  benefits  which  Pryme 
did  receive  during  the  review  period 
were  de  minimis.  According  to  Pryme. 
in  its  preliminary  results,  the 
Department  improperly  declined  to 
calculate  a  company-specific  rate  for 
Prymo  based  on  what  {he  Department 
referred  to  as  ar  "incomplete"  or 
"incorrect"  certification.  f¥yme  argues 
that  this  finding  ignores  the  fact  that 
there  is  no  prescribed  form  of 
certification  in  the  statute  or  tlie 
regulations.  See  19  CFR  355.22(a).  The 
Department's  verification  report  states 
that  the  certifications  were  accurate  as 
presented  with  regard  to  weanlings,  but 
notes  that  the  Department  found  that, 
during  the  review  period.  Pryme  had 
received  Tripartite  benefits  on  market 
hogs  sold  in  the  quarter  prior  to  the 
review  period.  Pryme  argues  that  these 
benefits  were  de  minimis:  therefore,  the 
certifications  were  neither  incorrect  nor 
incomplete,  since  Pry  me  received  no 
cognizable  benefits. 

In  addition.  Prynae  argues  that  the 
Department  should  not  be  concerned 
vkith  the  Tripartite  payment  received  by 
Pryme  dunng  the  review  period  because 
it  was  made  on  merchandise  soid  prior 
to  the  review  period  As  support.  Pryme 
cites  the  Di>partments  regulations, 
which  provide  that  an  "administrative 
review*   *   '  normally  will  cover 
entries  or  exports  of  the  merchandise 
during  the  most  r«:ently  completed 
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reporting  year  of  the  government  of  the 
affected  country."  19  CFR  355.22(b). 

Department's  Position:  We  disagree 
with  Pryme.  In  addition  to  the  subclass 
request  addressed  above,  Pryme  made 
two  other  requests.  First,  Pryme 
requested  what  it  referred  to  as  a 
"company-specific  rate,"  i.e., 
"individual  rate"  in  accordance  with 
section  706(a)(2)(A)  of  the  Act  and 
§  355.22(d)  of  the  Department's 
regulations.  As  we  explained  to  Pryme 
after  receiving  its  request,  because  of  the 
very  large  number  of  exporters  of  live 
swine,  the  Department  conducts  reviews 
of  this  order  on  an  aggregate  basis  and 
does  not  collect  individual  sales  and 
export  data.  Therefore,  we  have 
determined  that  it  is  not  practicable  to 
examine  w  hether  a  significant 
differential  exists  between  the  country- 
wide rate  and  the  net  subsidies  received 
by  individual  producers.  See  19  CFR 
355.22(d);  53  FR  at  52.325-26 
(December  27,  1988)  (commentary  to  the 
proposed  regulations). 

In  addition.  Pryme  requested  an 
individual  review,  in  accordance  with 
§  355.22(a)(2)  of  the  Department's 
regulations,  which  requires  that  several 
conditions  be  met  before  the 
Department  may  review  an  individual 
producer  or  exporter.  First,  a  person 
requesting  an  individual  review  must 
provide  the  Departmt'nt  with  a 
certification  that  the  person  did  not 
apply  for  or  receive  benefits  on  the 
subject  merchandise  from  any  programs 
which  the  Department  had  previously 
found  countervailable,  and  that  the 
person  will  not  do  so  in  the  future.  The 
person  must  also  provide  certifications 
from  the  government  of  the  affected 
country  stating  that  no  benefits  were 
provided  to  the  person  requesting  the 
review  or  to  any  of  the  person's 
suppliers.  Finally,  the  person  must 
provide  the  certifications  of  its  suppliers 
of  the  subject  merchandise,  and  of  the 
government  regarding  those  suppliers. 
stating  that  they  did  not  apply  for  or 
receive  benefits  under  the 
countervailable  programs,  and  that  they 
will  not  do  so  in  the  future.  19  CFR 
355.22(a)(2). 

The  Department  must  then  verify  that 
all  certifications  "are  complete  and 
accurate."  Id.  at  §  355.22(f)(2).  If  the 
Department  determines  that  the 
certifications  are  complete  and  accurate, 
that  is,  there  was  no  net  subsidy 
received  on  the  merchandise  covered  by 
the  request,  as  provided  for  in 
§  355.22(f)(1).  that  person  is  assessed  a 
zero  rate  and  a  corresponding  zero  cash 
deposit  rate. 

Pending  the  verification  required 
pursuant  to  §  355.22(f)(1)  of  the 
Department's  regulations,  we  accepted 


Pryme's  timely  filed  certifications 
which  stated  that  Pryme  "did  not  apply 
for  or  receive  any  net  subsidy  on  the 
merchandise,  i.e.,  Weanlings,  swine 
weighing  less  than  40  kg.,  under  the 
National  Tripartite  Scheme"  during  the 
review  period.  Although  weanUngs  are 
part  of.  but  not  the  entire  class  or  kind 
of  merchandise,  the  Department 
accepted  the  certifications,  pending 
verification,  based  on  the  assumption 
that  during  the  review  period,  Pryme 
produced  and  sold  only  weanlings  and 
had  not  received  any  subsidies  on  any 
of  the  subject  merchandise  during  the 
review  period.  However,  at  verification, 
we  found  that  during  the  review  period, 
Pryme  had  sold  market  hogs  and  had 
received  benefits  under  the  Tripartite 
program,  based  on  market  hog  sales 
prior  to  the  review  period.  See 
Verification  Report  at  4. 

Pryme  argues  that  because  the 
Tripartite  payments  it  received  during 
the  review  period  were  based  on  sales 
prior  to  the  review  period,  it  is 
inappropriate  for  the  Department  to 
examine  these  Tripartite  payments.  We 
disagree.  The  Department's  standard 
practice  is  to  countervail  benefits  when 
they  affect  the  cash  flow  of  the 
company.  See  Proposed  Regulations  at 
§  355.48(a).  In  all  reviews  of  this  order 
since  the  inception  of  the  Tripartite 
program,  the  Department  has  requested, 
and  the  GOC  has  provided  information 
regarding  Tripartite  payments  made 
during  the  review  period.  The  record 
shows  that  quarterly  payments  are  made 
based  on  hog  sales  and  hog  prices  in  the 
prior  quarter.  Therefore,  the  payments 
made  in  the  first  quarter  of  the  review 
period  regularly  reflect  sales  and  prices 
in  the  quarter  prior  to  the  review  period. 
Under  the  Department's  methodology 
the  benefits  associated  with  these 
payments  are  countervailed  during  this 
review  period.  Similarly,  Tripartite 
payments  for  hog  sales  in  the  fourth 
quarter  of  a  particular  review  period  are 
made  in  the  following  quarter,  outside 
the  review  period.  They  are  not 
examined  by  the  Department  until  the 
next  review  period.  Accordingly,  we 
properly  accounted  for  Tripartite 
payments  Pryme  received  during  this 
review  period  and  determined  that 
Pryme's  certifications  were  not 
complete  and  accurate  with  regard  to 
the  subject  merchandise. 

In  a  memorandum  on  Pryme  Pork's 
request  for  an  individual  review,  dated 
April  7, 1993  (on  file  in  Room  B-099, 
Department  of  Commerce),  we  stated 
that  "although  Pryme's  certifications 
were  accurate  with  regard  to  weanlings 
[;.e..  Pryme  received  no  benefits  on  its 
sales  of  weanlings],  the  discovery  that 
Pryme  did  receive  benefits  on  sales  of 


market  hogs,  other  subject  merchandise, 
rendered  Pryme's  certifications  •   *   • 
incomplete."  In  the  preliminary  results, 
we  stated  that  Pryme's  certification  was 
incorrect,  effectively  terminating  the 
individual  review  of  Pryme.  Preliminary 
Results  at  54,113.  In  addition,  although 
we  stated  in  the  preliminary  results  that 
"we  found  that,  during  the  review 
period,  Pryme  sold  only  weanlings" 
{Preliminary  Results  at  54.113),  we  have 
reexamined  the  record  evidence,  and  it 
shows  that  weanlings  were  the  subject 
merchandise  exported  by  Pryme  during 
the  review  period,  but  that  Pryme  also 
sold  market  hogs  in  April,  June  and 
November,  1990,  and  January  and 
March,  1991  [Verification  Report  at  7). 
The  Department  therefore  concluded 
that  Prvme's  certifications  did  not  cover 
Pryme's  sale  of  market  hogs  during  the 
review  period,  or  Pryme's  receipt  of 
benefits  on  the  sale  of  market  hogs 
during  the  review  period. 

Although  Pryme  argues  that  there  is 
"no  prescribed  form  of  certification." 
the  regulations  clearly  provide  that  the 
certifications  must  state  that  the  "person 
did  not  apply  for  or  receive  any  net 
subsidy  on  the  merchandise."  19  CFR 
355.22(a)(2)  (emphasis  added).  Pn,'me's 
certifications,  inasmuch  as  they  only 
applied  to  weanlings,  when  in  fact, 
Pryme  also  sold  market  hogs,  were 
incomplete. 

Furthermore,  in  reexamining  the 
record  pursuant  to  Pryme's  arguments 
after  the  preliminary  results,  we  have 
determined  that  ManitobaPork,  est., 
which  administers  Tripartite  in 
Manitoba,  declined  to  certify  that  Pryme 
had  not  received  Tripartite  payments 
during  the  review  period.  Therefore, 
Pry'me's  request  for  an  individual 
review  was  not  properly  accompanied 
by  the  government  certifications 
required  under  §  355.22(a)(ii)  of  the 
Department's  regulations. 

In  the  case  of  incomplete  or 
inaccurate  certifications,  the  regulations 
make  no  provision  for  further 
examination  of  existing  benefits,  thus 
precluding  the  Department  from 
reaching  the  issue  of  whether  the 
benefits  received  by  Pryme  are  de 
minimis.  In  objecting  to  the 
Department's  preliminary 
determination,  which  effectively 
terminated  the  individual  review  of 
Pryme,  Pryme  contends  that  although  its 
certifications  were  not  complete  and 
accurate,  they  were  close.  Therefore,  in 
Pryme's  view,  the  Department  should 
have  accepted  them.  We  disagree.  The 
Department  addressed  this  issue  when 
promulgating  the  regulations,  and 
stressed  that  "we  must  be  reasonably 
satisfied  that  the  producer  or  exporter  is 
entitled  to  a  zero  rate.  Thus,  we  require 
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the  requester's  and  the  government's 
certifications  that  the  requester  is  so 
entitled."  53  FR  at  52,328.  As  described 
above,  the  certifications  provided  by 
Pr^me  were  not  complete  and  accurate, 
as  required  by  the  regulations.  On  that 
basis,  the  Department  should  not  have 
initiated  an  individual  review.  Once  it 
did,  and  once  the  Department 
determined  that  Pryme's  certifications 
were  not  complete  and  accurate,  we 
properly  terminated,  in  effect,  the 
individual  review. 

Comment  22:  The  CPC  argues  that  the 
Department  should  reconsider  its 
determination  that  the  Ontario  Rabies 
Indemnification  Program  is  specific  to 
livestock  producers  and  therefore 
counter\'ailable.  The  benefits  provided 
under  this  program  reimburse  livestock 
producers  for  the  value  of  animals 
which  a  federal  inspector  requires  to  be 
destroyed  because  they  are  determined 
to  be  rabid.  The  CPC  argues  that  such 
rabid  animals  are  destroyed  in  the 
interest  of  public  health  and  safety;  the 
loss  which  livestock  producers  incur  is 
in  the  interest  of  a  larger,  more  general 
good.  The  CPC  cites  the  General 
Agreement  on  Tariffs  and  Trade  to 
support  its  proposition  that  this  type  of 
go%'emment  action  is  an  exception  to  the 
countervailing  duty  laws  of  member 
countries:  "Nothing  in  this  agreement 
shall  be  construed  to  prevent  the 
adoption  or  enforcement  by  any 
contracting  party  of  measures:  *  *   * 
necessary  to  protect  human,  animal  or 
plant  life  or  health  *   *   *."  General 
Agreements  on  Tariff  and  Trade,  1947, 
Art.XX,  T.I.A.S.  1700. 

Department's  Position:  We  disagree. 
The  reimbursements  provided  under  the 
Ontario  Rabies  Indemnification  Program 
are  limited  by  law  to  livestock 
producers,  and  therefore,  contrary  to  the 
CPC's  argument,  this  is  a  de  jure  specific 
program. 

Once  an  animal  is  determined  to  have 
rabies,  the  producer  has  a  clear 
incentive  to  destroy  the  animal  in  order 
to  protect  the  remaining  livestock.  It  is 
also  in  the  interest  of  the  public  to  have 
the  animal  destroyed.  However,  it  is 
unclear  to  the  Department  how  the  fact 
that  the  government  then  compensates 
the  producer  could  be  viewed  as  also  in 
the  interest  of  the  public  health  and 
safety.  Because  the  government  payment 
does  not  create  an  incentive  to  destroy 
the  animal  that  is  not  already  present 
(i.e..  since  the  payment  is  not  necessary 
to  ensure  destruction  of  the  animal),  we 
determine  that  the  payment  serves  no 
preventive  health  or  safety  purpose 
whatsoever.  Payments  for  the  value  of 
the  animal  cannot  be  construed  to  be 
"necessar>'  to  protect  human,  animal  or 
plant  life  and  health."  The  payment  is. 


instead,  a  countervailable  benefit  under 
U.S.  law  and  GATT. 

Comment  23.  Petitioner  argues  that 
the  Department  should  revise  its 
calculation  methodology  for  the  Alberta 
Crow  Benefit  Offset  Program  (ACBOP) 
to  account  more  accurately  for  grain 
consumed  by  swine  in  Alberta. 
Specifically,  Petitioner  argues  that  the 
Department's  current  methodology  does 
not  accurately  account  for  grain  eaten  by 
breeding  sows  and  boars.  The  sows  and 
boars  adjustment  which  the  Department 
currently  uses  to  determine  the  grain 
eaten  by  hogs  only  accounts  for  an 
additional  weight  gain  by  a  sow  or  boar 
of  2.1  kilograms;  according  to  Petitioner, 
this  adjustment  is  insufficient  to  reflect 
the  grain  eaten  daily  by  sows  and  boars 
as  an  integral  part  of  swine  production. 

Petitioner  argues  that  the  Department 
has  the  discretion  to  revise  its  .^CBOP 
calculations,  and  should  do  so  using 
another  Alberta  Agriculture  study 
provided  by  the  GOC  in  the 
questionnaire  response.  Petitioner 
maintains  that  this  study  is  a  reliable 
source  for  feed  and  grain  consumption 
information  because  it  is  recent, 
comprehensive,  and  published  by 
Alberta  Agriculture. 

Petitioner  has  provided  an  alternative 
methodologv'  using  information  in  this 
study,  which  Petitioner  argues  more 
accurately  accounts  for  grain  consumed 
in  the  production  of  swine  in  Alberta. 
Petitioner  also  argues  that  its 
methodology  simplifies  the 
Department's  attempt  to  account  for  the 
difference  in  weight  between  market 
hogs  and  slaughter  sows  and  boars  by 
recognizing  that  the  grain  fed  to  sows 
and  boars  to  bring  them  up  to  market 
weight  (which  they  surpass  during  their 
breeding  careers),  as  well  as  the  grain 
they  consume  during  their  breeding 
careers  are  inputs  into  the  production  of 
live  swine. 

The  CPC  counters  that  Petitioner's 
proposal  is  an  unsupported  and  illogical 
attempt  to  increase  the  ACBOP  benefit 
by  double-counting  the  grain  consumed 
by  sows  and  boars.  The  CTC  maintains 
that  the  production  figures  used  by  the 
Department  already  account  for  grain 
consumed  by  sows  and  boars. 
Petitioner's  methodology  also  ignores 
the  fact  that  the  Department  has 
carefully  examined  the  issue  of  average 
weights  for  market  hogs  versus  sows 
and  boars  in  the  first  review  of  this 
order.  Those  averages  accurately  reflect 
the  much  higher  weights  and  much 
lower  production  of  sows  and  boars  vis- 
a-vis market  hogs. 

The  CPC  also  takes  issue  with 
Petitioner's  proposal  that  ACBOP 
benefits  should  be  allocated  on  the  basis 
of  hog  production  rather  than  hog 


marketings.  The  CPC  argues  that  such  a 
change  in  the  Department's  calculation 
methodology  requires  the  Department  to 
examine  the  census  of  the  entire 
Canadian  hog  population  during  the 
review  period  rather  than  relying  on  a 
simple  accounting  of  all  hogs  marketed, 
as  it  did  in  the  calculations  for  the 
preliminary  results  and  all  other 
reviews.  The  CPC  further  argues  that 
Petitioner's  proposed  methodology 
misuses  data  from  two  entirely  different 
sources  and  is  fiawed  by  an  inaccurate 
conversion  from  pounds  to  kilograms. 
Finally,  the  CPC  notes  that  the  ACBOP 
methodology  has  evolved  over  time;  its 
present  incarnation  has  been  upheld  by 
the  binational  panel  reviewing  the  fifth 
review  of  this  order  and  Petitioner  has 
not  advanced  any  evidence  which 
warrants  the  Department's 
reconsideration  of  the  ACBOP 
methodology. 

Department's  Position:  We  agree  with 
the  CPC  regarding  the  alternative 
methodology  Petitioner  proposes.  The 
Department  fully  analyzed  the  record 
document  relied  upon  by  Petitioner 
before  rejecting  it  in  favor  of  the  source 
document  which  the  Department  has 
relied  upon  in  the  past.  We  determine 
that  the  study  relied  upon  by  Petitioner 
is  not  comprehensive,  as  Petitioner 
asserts,  and  therefore  the  Department 
chose  not  to  use  it  in  the  ACBOP 
calculation.  Petitioner  acknowledged 
that  its  proposed  alternative  study  does 
not  include  information  about  the 
composition  of  "starter"  diets,  which  is 
necessary  to  the  ACBOP  calculation. 
The  study  on  which  the  Department  did 
rely,  "Diets  for  Swine,"  includes 
complete  information  about  hog  diets  at 
all  .stages  of  growlh.  Moreover,  we  agree 
with  the  CPC  that  it  is  inappropriate  to 
"mix  and  match"  information  from 
these  two  distinct  sources,  because  they 
are  based  on  different  underlying 
assumptions  regarding  the  composition 
of  hog  diets. 

We  also  disagree  with  Petitioner 
regarding  the  manner  in  which  the 
ACBOP  methodology  accounts  for  all 
grain  consumed  in  the  production  of 
live  swine  in  Alberta.  The  sow  and  boar 
weight  adjustment,  while  seemingly 
small,  provides  an  average  weight 
which  accurately  reflects  the  much 
higher  weight  of  sows  and  boars  but  the 
much  lower  production  level.  This 
adjustment  enables  the  Department  to 
accurately  account  for  the  additional 
grain  consumed  by  sows  and  boars 
during  their  breeding  careers,  and  the 
Department's  ACBOP  methodology 
overall  reasonably  and  accurately 
accounts  for  grain  consumed  in  the 
production  of  swine  in  Alberta.  In 
addition,  we  agree  with  the  CPC  that 
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Petitioner's  reliance  on  production 
rather  than  marketings  represents  too 
great  a  departure  from  the  Department's 
methodoli  ^ y  in  this  case  for  us  to 
consider  it  at  this  late  stage  in  the 
review  Moreover.  Petitioner's  failure  to 
illustrate  that  the  Department's 
methodology  is  flawed  or  uru^asonable 
further  supports  the  Department's 
decision  not  to  change  its  methodology. 

Comment  24:  The  CPC  alleges  thai  the 
Departments  preliminary  ACBOP 
calculations  contain  significant  clerical 
errors  which  must  be  corrected:  the 
Department  must  use  the  correci  figures 
for  the  number  of  live  swine  produced 
and  for  the  amount  of  barley,  wheat,  and 
oats  grown  in  .■\lberta.  The  correct 
figures  were  reported  in  the 
questionnaire  response,  and  must  be 
used. 

Department's  Position:  After 
examining  the  CPC's  allegation,  we 
found  minor  clerical  errors,  and  have 
corrected  our  calculations  accordingly. 
We  now  dpJermine  that  the  ACBOP 
beriefit  is  LdnS0.(J027  per  lalograra  for 
all  live  swine. 

Comment  25:  Petitioner  argues  that 
the  Department  should  adjust  its 
calculations  for  the  Saskatchewan  Hog 
Assured  Returns  Program  (SH^RP)  to 
account  for  the  deficit  in  the 
stabilization  fund  accrued  over  the  life 
of  the  program.  Petitioner  maintains  that 
because  SR.\RP  was  terminated  during 
this  review  period,  with  a  large 
cumulative  deficit,  the  Department  must 
address  additional  benefits  which 
should  have  been  accounted  for  in 
earlier  reviews.  The  size  of  the  deficit 
indicates  that  Ln  every  year  in  which  the 
program  was  operational,  payouts  to  hog 
producers  exceeded  contributions  by 
the  hog  producers  and  the  Province  of 
Saskatchewari.  This  deficit  was  financed 
by  loans  from  the  provincial 
govern.ment  to  the  stabilization  fund;  no 
repaymen'^  appear  to  have  been  made. 
Petitioner  argues  that,  in  prior  reviews 
of  this  order,  the  Department  should 
have  countervailed  total  payouts  to 
producers,  net  of  any  producer 
contributions  into  the  fund.  Thus,  the 
remainder  of  the  fund  deficit  (the  total 
fimd  deficit  minus  the  amount  of  the 
deficit  counter\'ailed  in  this  review) 
constitutes  a  subsidy  that  has  never 
been  countervailed.  Because  the 
program  has  been  terminated,  there  is 
now  no  hope  that  the  deficit  will  be 
repaid  wit.h  future  contributions. 
Petitioner  argues  that  tlie  record  shows 
that  the  Government  of  Saskatchewan 
has  decided  to  write  off  this  deficit,  and 
forgive  the  loans  which  financed  it. 

Petitioner  now  urges  the  Department 
to  treat  the  deficit  amount,  less  any 
amounts  previously  countervailed,  as  a 


grant  to  Saskatchewan  swine  producers 
during  the  review  period.  Petitioner 
further  argues  that  this  grant  does  not 
constitute  the  full  benefit  realized  by 
swine  producers.  The  Department  must 
also  calculate  the  benefit  attributable  to 
the  apparently  interest-frve  nature  of 
this  loan  since  October  31.  1989,  the 
date  of  an  Order-in-Council  which 
provided  that  no  interest  will  accrue  on 
the  loans. 

The  CPC,  in  rebuttal,  submits  that 
there  is  no  basis  for  the  Department  to 
countervail  the  entire  SHAJy?  deficit. 
While  the  SHARP  account  remains  in 
deficit,  without  a  final  decision  about 
the  resolution  of  the  fund,  there  is 
clearly  no  benefit  to  any  party, 
including  Saskatchewan  live  swine 
producers.  The  CPC  further  argues  that 
in  its  preliminary  results,  the 
Department  has  incorrectly  calculated 
SHARP  benefits,  by  adopting  a 
methodology,  without  explanation, 
which  is  a  departure  from  that 
established  in  earlier  reviews.  The  CPC 
argues  that  the  facts  support  the 
Department's  use  of  the  earlier 
established  methodology:  the 
Department  countervailed  one-half  of 
the  total  stabilization  payments  made  to 
live  swine  producers,  which  accurately 
reflected  the  equal  contributions  made 
by  the  provincial  government  and  the 
live  swine  producers  into  the  SiL\RP 
fund. 

Department's  Position:  Prior  to  its 
termination,  SHARP  provided 
stabilization  payments  to  bog  producers 
in  Saskatchewan  at  times  when  market 
prices  fell  below  a  designated  "floor       • 
.price."  Hog  producers  provided  one- half 
of  the  funds  for  the  SHARP  program  and 
the  provincial  government  provided  the 
remaining  one-half.  Therefore,  the 
Department's  practice,  in  past  reviews, 
has  been  to  countervail  one-half  of  all 
SHARP  payouts  to  hog  producers.  In 
accordance  with  the  establishment  of 
the  Tripartite  Scheme  for  Hogs,  SH.-VRP 
was  terminated  on  March  31,  1991, 
during  the  review  period. 

Whenever  the  balance  in  the  SHARP 
account  was  insufficient  to  cover 
stabilization  payments  to  participants, 
the  provincial  government  ioan^  the 
needed  funds  to  the  program  at  terms 
consistent  with  commercial 
considerations.  As  of  its  termination 
date,  the  SHARP  fund  had  a  sizeahle 
deficit,  representing  the  cumulation 
over  the  operating  years  by  which 
SHARP  payouts  were  greater  than  the 
producers'  and  government's 
contribution  to  the  SHARP  fund. 
Therefore,  the  SHARP  deficit  represents 
payments  already  made  to  hog 
producers,  half  of  which  the  Department 


has  already  countervailed  in  prior 
reviews. 

The  Department  has  reconsidered  the 
calculation  methodology  used  in  the 
preliminary  results,  and  has  determined 
that  we  will  countervail  one-half  of  the 
SHARP  payouts  for  the  current  review 
period,  as  in  previous  reviews.  While 
the  SH.\RP  account  remains  in  deficit, 
however,  w  ithout  a  final  decision  on  the 
resolution  of  the  deficit,  there  is  no 
benefit  to  Saskatchewan  live  swine 
producers  beyond  the  interest  not 
accruing  on  the  deficit.  Thus,  there  is  no 
reason  for  the  Department  to  conduct  a 
benefit  analysis  of  the  deficit  as 
Petitioner  suggests.  If  the  Department 
learns  in  a  later  review  that  the  deficit 
has  been  forgiven  by  the  Government  of 
Saskatchewan,  it  will  at  that  time 
determine  whether  the  loan  forgiveness 
constitutes  a  counter\'ailable  benefit  and 
apply  the  appropriate  methodology  to 
measure  it. 

However,  we  have  information  on  the 
record  indicating  that  effective  October 
31,  1989,  interest  stopped  accruing  on 
this  deficit.  We  determine  that  interest 
not  accrued  constitutes  a  benefit  to  live 
swine  producers.  To  measure  that 
benefit,  we  are  treating  the  deficit  as  a 
short-term  loan.  See  Memorandum  on 
SHAfiP  Calculation  Methodology;  from 
Swine  Team  to  Barbara  Tillman,  on  file 
in  Room  B-099.  Department  of 
Commerce. 

To  determine  the  benefit,  we  first 
calculated  the  average  amount  of  the 
deficit  during  the  review  period  by 
taking  a  simple  average  of  the  balance 
of  the  deficit  at  the  beginning  and  the 
end  of  the  review  period.  We  then 
multiphed  the  benchmark  interest  rate 
by  half  of  the  average  deficit.  We  used 
as  our  benchmark  interest  rate  the 
simple  average  of  the  monthly  rates  (for 
the  review  period)  reported  as  "Typical 
Short-Term  Interest  Rates"  in  the 
Financial  Statistics  Monthly,  Section  2. 
Domestic  Markets — Interest  Bates. 
published  by  the  Organization  for 
Economic  Cooperation  and 
Development,  February,  1991,  and 
January  1992.  We  then  added  this 
interest-related  benefit  to  the  pavoiit- 
relaled  benefit  (one-half  of  the  SHARP 
payments  to  live  swine  producers 
during  the  review  period,  consistent 
with  our  methodology  in  previous 
reviews).  We  divided  this  amount  by  the 
total  weight  of  live  swine  produced  in 
Saskatchewan.  We  then  weight-averaged 
the  benefit  by  Saskatchewan's  share  of 
total  Canadian  exjxirts  of  live  swine  to 
the  United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
SHARP  to  be  Can$0.0022  per  kilogram 
for  all  live  swine  during  the  review 
period. 
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Comment  26:  The  GOQ  and  the  CPC 
allege  that  the  Department  incorrectly 
allocated  the  benefits  attributable  to  the 
Feed  Freight  Assistance  (FFA)  program. 
According  to  Respondents,  the 
Department  recognized,  in  the  first  part 
of  its  calculations,  that  not  all  swine 
production  in  the  provinces  covered  by 
FFA  is  eligible  to  receive  benefits  under 
this  program.  However,  when  the 
Department  weight-averaged  the  per- 
kilogram  benefit  by  the  respective 
provinces'  share  of  total  Canadian 
exports  of  live  swine,  the  Department 
erroneously  assumed  that  all  exports  of 
swine  from  the  FFA-eligible  provinces 
were  eligible  for  assistance.  To  correct 
this  error.  Respondents  urge  the 
Department  to  apply  the  same  ratio  it 
uses  to  determine  FFA-eligible 
production  for  the  purpose  of 
determining  FFA-eligible  exports.  The 
Department  should  then  weight-average 
the  per  kilogram  benefit  by  the  share  of 
total  Canadian  exports  accounted  for  by 
this  adjusted  export  figure. 

Petitioner  argues  that  the 
Department's  calculation  methodology 
correctly  translated  the  FFA  benefits 
provided  on  a  per-kilo  basis  of  hog 
production  to  the  applicable  proportion 
of  exports  of  live  swine  to  the  United 
States.  Petitioner  argues  that  following 
the  Respondents'  methodology,  which 
requires  adjusting  provincial  exports 
douTiward.  results  in  the  "double- 
subtraction"  of  the  exports  used  to 
weight-average  the  benefit. 

Department's  Position:  We  agree  with 
Respondents  that  the  methodology  used 
to  calculate  FFA  benefits  was  flawed. 
However,  we  are  correcting  the  flaw 
using  a  different  approach.  Although  we 
recognize  that  FF"A  availability  is 
limited  to  certain  areas  within  the 
participating  provinces,  we  determine  it 
is  not  appropriate  to  adjust  provincial 
production  downward,  as  we  did  in  the 
past.  This  adjustment  is  not  required 
because  the  appropriate  denominator  for 
this  federal  program  available  in  only 
some  provinces  is  the  total  production 
in  the  provinces  in  which  FFA  operates. 
We  determine  that  adjusting  the 
denominator  as  we  did  in  the  past 
results  in  overstating  the  FFA  benefit. 

To  determine  the  FF.\-henefit  per  kilo 
of  live  swine  we  first  divided  the 
amount  of  feed  transportation  assistance 
to  all  live  swine  producers  by  the 
weight  of  all  live  swine  produced  in  all 
FFA-eligible  provinces.  We  then  used 
the  ratio  of  the  total  amount  of  exports 
from  the  provinces  in  whirii  the  FFA  is 
available  to  total  Canadian  exports  of 
live  swine  in  order  to  calculate  the 
weighted  benefit.  The  result  is  accurate 
because  in  doing  the  calculations  we 
weight-averaged  all  the  benefits  for  each 


province  by  the  total  amount  of  exports 
from  that  province.  We  then  summed 
the  resulting  weighted  benefits  to 
determine  the  country-wide  rate.  Having 
discontinued  the  adjustment  in 
production,  there  is  no  need  to  adjust 
the  exports  in  the  manner  Respondents 
suggest.  Using  this  methodology,  we 
have  calculated  the  FFA  benefit  to  be 
CanSO. 00018  per  kilogram  for  all  live 
swine. 

Comment  27:  The  CPC  argues  that  two 
provincial  programs,  the  New 
Brunswick  Hog  Price  Stabilization 
Program,  and  the  Prince  Edward  Island 
Hog  Price  Stabilization  Program  should 
be  added  to  the  Department's  list  of 
terminated  programs.  Proper 
documentation  of  these  programs' 
terminations  was  provided  in  the 
questionnaire  response. 

Department's  Position:  We  agree  with 
the  CPC  regarding  the  Prince  Edward 
Island  Hog  Price  Stabilization  Program. 
The  GOC  provided  documentation  that 
this  program  was  terminated,  and  that 
documentation  indicates  that  no 
residual  benefits  will  accrue  to  hog 
producers.  Therefore,  we  will  include 
this  program  in  our  list  of  terminated 
programs  and  will  no  longer  examine  it. 

However,  we  disagree  with  the  CPC 
regarding  the  New  Brunswick  Price 
Stabilization  Program.  While  the  New 
Brunswick  provincial  government  stated 
that  the  program  was  terminated,  the 
GOC  has  provided  neither  adequate 
documentation  of  the  program's 
termination,  nor  information  regarding 
residual  benefits.  Therefore,  we  will 
continue  to  list  this  program  as  "not 
used"  until  such  evidence  is  provided 
in  a  future  review. 

Comment  28:  The  CPC  argues  that  the 
Department  should  issue  a  final 
determination  which,  as  in  past  reviews, 
directs  Customs  to  use  the  exchange  rate 
in  effect  on  the  date  of  entry  of  the 
subject  merchandise  for  both  deposit 
rates  and  final  assessments.  In  the 
preliminary  results,  the  Department 
proposed  using  two  different  exchange 
rate  methodologies:  for  the  cash  deposit 
rate.  Customs  will  convert  the 
assessment  amount  in  Canadian  dollars 
using  the  exchange  rate  in  effect  on  the 
date  of  entry;  for  the  final  assessment  of 
entries  made  during  the  period  of 
review.  Customs  will  convert  using  a 
simple  annual  average  exchange  rate.  To 
institute  two  different  methodologies  for 
these  calculations  which  have  always 
shared  the  same  methodology  would 
constitute  a  retroactive  change  in  prior 
agency  practice. 

Petitioner  argues  that  the  use  of  a 
simple  average  exchange  rate  by  the 
Department  is  not  contrary  to  its 
regulations.  Petitioner  claims  that 


pursuant  to  19  CFR  353.60  there  was  no 
"sustained  change"  in  the  prevailing 
exchange  rate  during  the  review  period 
that  would  materially  distort  the  value 
of  the  Customs  assessment. 
Consequently,  the  Department's  method 
is  acceptable  under  the  regulations  and 
should  be  retained  in  its  final 
determination. 

Department's  Position:  After 
consideration  of  the  CPC's  argument,  we 
will  instruct  Customs  to  assess  duties  on 
live  swine  during  the  review  using  the 
appropriate  exchange  rate  in  accordance 
with  Customs'  regulations.  Petitioner 
has  misapplied  section  353.60(b)  of  the 
Department's  regulations,  which  guides 
the  Department's  use  of  exchange  rates 
in  antidumping  proceedings. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be 
CanSO. 0295  per  kilogram  for  the  period 
April  1,  1990  through  March  31,  1991. 
The  net  subsidy  determined  for  each 
program  is  as  follows: 


Program 

Rate  per  kilo 

(1)   Feed   Freigtit  Assistance 

Program  

S0.00018 

(2)    National    Tnpartite    Sta- 

bilization Scheme  for  Hogs  . 

0.01910 

(3)  Quet)ec  Farm  Income  Sta- 

bilization    Insurance     Pro- 

gram   

0.00420 

(4)    Saskatchewan    Hog    As- 

sured Returns  Program  

0.00221 

(5)  Albena  Crow  Benefit  Off- 

set Program  

000268 

(6)     Alberta     Livestock     and 

Beetyard        Compensation 

Program  (Livestock   Preda- 

tor Sub-(^ogram)  

0  00000 

(7)  Ontario  Farm  Tax  Retjate 

Program  

0.00000 

(8)     Livestock     Improvement 

Program  for  Northern  On- 

tano  

000000 

(9)  Ontano  PorV  Industry  ln> 

provement  Plan 

000043 

(10)    Ontario    Rabies    Indem- 

nification Program 

0.00000 

(11)  Saskatchewan  Livestock 

Investment  Tax  Credit  

0.00045 

(12)  Saskatchewan  Livestock 

Faalities  Tax  Credit 

0  00028 

Total 

0.0295 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  $Can0.0295  per 
kilogram  on  all  shipments  from  Canada 
of  the  subject  merchandise  exported  on 
or  after  April  1,  1990  and  on  or  before 
March  31, 1991. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Act,  the  Department  will 
collect  cash  deposits  of  estimated 
countervailing  duties  of  $Can0.029r>  per 
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kilogram  on  ;t!l  shipments  of  the  subject 
merchandise  from  Canada,  entered,  or 
vvilhdrav*n  from  warehou.se,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  sliall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  admmistrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Djl-d:  Msrt:h9,  1<)94. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  94-6i'Ml  Filed  3-15-94;  8.45  am] 

SILLING  COOC  ^510-OS-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secetary 

I^ccket  No.  931090-4048] 
mIN  0625-AA06 

Allocation  of  Duty-Exemptions  for 
CaJendar  Year  1994  Among  Watch 
Producers  iu>cated  in  the  Virgin 
Islands 

AGENCIES:  Import  Administration. 
International  Trade  .Administration, 
Department  of  Commerce;  and  Office  of 
the  Secretary,  Department  of  the 
Interior. 
action:  Notice. 

SUMMARY:  This  action  allocates  1994 
duty-exemptions  for  watch  producers 
located  in  tbe  Virgin  Islands  pursuant  to 
Public  Law  .7-446. 

FOR  FURTHER  INFORMATIOH  CONTACT:  Faye 
Robinson,  (2021  4«2-1660. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Public  Low  97^46,  the  Departments 
of  the  Intt-rior  and  Commerce  (the 
Departments)  share  responsibility  for 
the  allocation  of  duty  exemptions 
among  watch  a.ssembly  firms  in  the 
United  States  insular  possessions  and 
the  Northern  Mariana  Lslands.  In 
accordance  with  ^  303.3(a)  of  the 
regulations  (15  CFR  part  303),  this 
action  establishes  the  total  quantity  of 
duty-free  insular  watches  and  watch 
movements  for  19fl4  at  5,100.000  units 
and  divides  this  amount  among  the 
three  insular  pos-scssions  of  the  United 
States  and  the  N.orthem  Mariana 
Islands  Of  this  amount,  3.600.000  units 
may  be  allocated  to  Virj^in  Islands 
producers.  '00,000  to  Guam  producers. 
500.000  to  .  -.jneritian  Samoa  producers 
and  500.000  to  Northern  Mahana 
Islands  producers  (59  FK  8847). 

Tiie  critena  for  the  calculation  of  the 
1994  duty-exemption  allo<3tions  among 


insular  producers  are  set  forth  in 
Section  303.14  of  the  regulations. 

The  Departments  have  verified  the 
data  submitted  on  application  form 
rTA-334P  by  producers  in  the  territories 
and  inspected  the  current  operations  of 
all  producers  in  accordance  with  §  303.5 
of  the  regulations. 

The  verification  established  that  in 
calendar  year  1993  the  Virgin  Islands 
watch  assembly  firms  shipped  2,105,139 
watches  and  watch  movements  into  the 
customs  territory  of  the  United  States 
under  Public  Law  97-446.  The  dollar 
amount  of  creditable  corporate  income 
taxes  paid  by  Virgin  Islands  producers 
during  calendar  year  1993  plus  the 
creditable  wages  paid  by  the  industry 
during  calendar  year  1993  to  residents 
of  the  territory  totalled  $4,837,811. 

There  are  no  producers  in  Guam, 
American  Samoa  or  the  Northern 
Mariana  Islands. 

The  calendar  year  1994  Virgin  Islands 
annual  allocations  set  forth  below  are 
based  on  the  data  verified  by  the 
Departments  in  the  Virgin  Islands.  The 
allocations  reflect  adjustments  made  in 
data  supplied  on  the  producers'  annual 
application  forms  (rrA-334P)  as  a  result 
of  the  Departments'  verification;  and 
reallocation  of  the  duty-exemptions 
which  have  been  voluntarily 
relinquished  by  some  producers 
pursuant  to  S303.6CbH2)  of  the 
regulations. 

The  duty-exemption  allocations  for 
calendar  year  1994  in  the  Virgin  Islands 
are  as  follows: 


Name  of  fimi 

Annual  al- 
location 

Betair  Quartz,  Inc  

Hampden  Watch  Co.,  kic 

Progress  Watch  Co.,  Inc  

Unitime  Industries,  Inc 

Trooex,  Irx;  _ 

Timex  V.I..  Inc  

500,000 
250,000 
600,000 
500,000 
400,000 
780,000 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Leslie  M.  Turner, 

Assistant  Secretary  for  Territorial  and 

International  Affairs. 

IFR  Doc.  94-6124  Filed  3-15-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  931112-3312] 

Physics  Laboratory  1994  Summer 
Undergraduate  Research 
Fellowships — Partnerships  in  Atomic, 
Molecular  and  Optical  (AMO)  Physics 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice 

CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  NAME  AND  NUMBER:  11.609 — 
Measurement  and  Engineering  Research 
and  Standards. 
SUMMARY:  Through  Summer 
Undergraduate  Research  Fellowships, 
"SURFing  the  Physics  Lab:  A 
Partnership  for  aIMO  Physics"  will 
provide  an  opportunity  for  the  Physics 
Laboratory  of  the  National  Institute  of 
Standard  and  Technology  and  the 
National  Science  Foundation  to  join  in 
partnership  with  American  colleges  and 
universities,  stimulating  outstanding 
physics  students  to  pursue  scientific 
careers  by  exposing  them  to  the  world 
class  atomic,  molecular,  optical  and 
radiation  physicists  and  facilities  in  the 
NIST  Physics  Laboratory,  and 
strengthening  undergraduate  AMO 
physics  coirricxila  by  forming  the  basis 
for  ongoing  collaborations.  The  NIST 
program  director  will  work  with  physics 
department  chairs  and  dire<,tors  of 
multi-disciplinary  centers  of  excellence 
to  identify  two  outstanding 
undergraduates  (plus  one  alternate) 
from  each  institution  who  would  benefit 
from  off-campus  summer  research  in  an 
honors  academy  environment.  The 
selected  group  of  twenty  (20) 
sophomores/juniors  will  spend  twelve 
(12)  weeks  at  the  Physics  Laboratory's 
Gaithersburg,  MD  campus,  working  one- 
on-cne  with  NIST  staff  physicists; 
actively  engaged  in  projects  that 
combine  the  quest  for  fundamental 
knowledge  and  dire<.-t  applications  to 
problems  of  national  importance; 
learning  about  non-academiic 
alternatives  for  research  careers;  living 
science  and  seeing  how  they  can  make 
a  difference.  Students  and  NIST 
research  advisors  will  be  paired  based 
on  the  student's  background  and 
interests  in  the  early  spring,  to  allow  for 
adequate  dialogue  between  the  student, 
the  student's  physics  professors  and 
NIST  advisor  about  the  intended 
project,  to  ensure  that  the  student 
arrives  at  NIST  ready  to  contribute,  and 
to  prep,ire  the  student's  physics 
professor  for  follow-up  in  the  fall.  Good 
overlap  of  r^fsearth  interest  will 
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facilitate  collaborations  between  NIST 
nnd  the  participating  academic  partners. 
The  students  will  collectively  live  in  a 
nearfjy  furnished  apartment  complex 
and  participate  in  the  many  NIST 
seminars  and  in  a  weekly  SURFing  the 
Physics  Lab  Summer  Seminar  Series. 
The  students  will  all  present  a  research 
seminar  at  NIST  and  be  encouraged  to 
participate  in  a  local  or  national 
scientific  conference  during  the 
following  academic  year.  Given  the 
significant  lack  of  diversity  in  the 
present  physics  work  force,  we  will 
aggre.ssively  seek  out  competitive 
students  from  underrepresented  groups 
or  persons  with  disabilities.  Costs  for 
this  program  (stipend,  travel  and 
housing)  will  be  shared  by  NIST,  NSF 
and  the  participating  schools. 
DATES:  Proposals  must  be  received  no 
later  than  the  close  of  business  April  20, 
1994. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  proposal  along  with  the  Grant 
Application,  Standard  Form  424  (Rev, 
4/88)  to;  Physics  Laborator>-,  Attn:  Dr. 
David  S.  King,  National  Institute  of 
Standards  and  Technology.  Building 
221,  room  B268,  Gaithersburg,  NID 
20899-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  S.  King,  (301)  975-2369. 
SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  is  authorized  to  fund,  as  the 
Director  deems  appropriate  and  within 
funds  available,  research  fellowships 
and  other  forms  of  financial  assistance 
to  students  at  institutions  of  higher 
learning  within  the  United  States.  These 
students  must  show  promise  as  present 
or  future  contributors  to  the  missions  of 
NIST.  Fellowships  are  awarded  to 
assure  continued  growth  and  progress  of 
science  and  engineering  in  the  United 
States,  including  the  encouragement  of 
women  and  minority  students  to 
continue  their  professional 
development. 

This  new  partnership  will  build  upon 
a  1993  summer  pilot  program  funded  by 
NIST  as  a  proof  of  concept.  Twenty 
students  from  10  undergraduate 
institutions  spent  the  summer  pursuing 
research  projects  sponsored  by  the 
Physics  Laboratory.  Of  these  20 
students:  8  were  Hispanic  Americans,  7 
were  African  Americans,  and  1  was 
legally  blind.  Between  20  to  50%  of  the 
associated  student  stipends,  travel  and 
housing  was  provided  in  cost  sharing  by 
the  participating  institutions. 

NIST  is  the  nation's  premiere  institute 
for  the  physical  sciences  and,  as  the 
lead  agency  for  technology  transfer,  is 
providing  a  strong  interface  between 


government,  industry,  and  academia; 
on-site  researchers  at  NIST  come  from  a 
broad  range  of  colleges  and  industries. 
Owing  to  its  unique  mission  to  support 
the  U.S.  economy  by  working  with 
industry,  NIST  embodies  a  special 
science  culture,  developed  from  a  large 
and  well  equipped  research  staff  that 
enthusiastically  blends  programs  that 
address  the  immediate  needs  of  industry 
witii  longer-term  research  that 
anticipates  future  needs.  This  occurs  in 
few  other  places  and  enables  the 
Physics  Laboratory  to  offer  unique 
research  and  training  opportunities  for 
undergraduates,  providing  them  a 
research-rich  environment  and  exposure 
to  state  of  the  art  equipment,  to 
scientists  at  work  and  to  professional 
contacts  that  represent  future 
employment  possibilities. 

Attending  to  the  long  term  needs  of 
many  U.S.  high-technology  industnes, 
NIST's  Physics  Lab  conducts  basic 
research  in  the  areas  of  quantum, 
electron,  optical,  atomic,  molecular,  and 
radiation  physics.  This  is 
complemented  by  applied  research 
devoted  to  overcoming  barriers  to  the 
next  technological  revolution,  in  which 
individual  atoms  and  molecules  will 
serve  as  the  fundamental  building 
blocks  of  electronic  and  optical  devices. 
To  achieve  these  goals,  staff  develop 
and  utilize  highly  specialized 
equipment,  such  as  polarized  electron 
microscopes,  scanning  tunneling 
microscopes,  lasers,  and  x-ray  and 
synchrotron  radiation  sources.  Research 
projects  can  be  theoretical  or 
experimental,  and  will  range  in  focus 
from  quantum  electrodynamics,  through 
trapping  atoms  and  choreographing 
molecular  collisions,  to  ionizing 
radiation.  SURFers  will  work  one-on- 
one  with  our  nation's  top  physical 
scientists  both  from  NIST  and  from 
some  of  our  nation's  leading,  high  tech 
industries.  It  is  anticipated  that 
successful  SURFers  will  move  from  a 
position  of  reliance  on  guidance  from 
their  research  advisors  to  one  of 
research  independence  during  the 
twelve  week  period.  One  goal  of  this 
partnership  is  to  provide  opportunities 
for  our  nation's  next  generation  of 
scientists  and  engineers  to  engage  in 
world  class  scientific  research  at  NIST, 
especially  in  ground  breaking  areas  of 
emerging  technologies.  This  carries  with 
it  the  hope  of  motivating  these 
individuals  to  pursue  a  Ph.D.  in 
physics,  and  to  consider  alternative 
research  careers.  SURFing  the  Physics 
Lab  will  attempt  to  forge  partnerships 
with  NSF  and  with  post-secondary 
institutions  that  demonstrate  strong, 
hands-on  undergraduate  science 


curricula,  especially  those  with  a 
demonstrated  commitment  to  the 
education  of  women,  minorities  and 
students  with  disabilities.  This  program 
will  be  open  to  all  U.S.  citizens 
interested  in  AMO  physics. 

Eligibility 

Colleges  and  universities  with  degree 
granting  programs  in  areas  of  AMO 
physics. 

Funding  Availability 

Funds  in  the  range  of  $100,000  to 
$155,000  are  anticipated  to  be  available 
for  this  partnership  program.  In 
addition,  the  Applicant  Institution  is 
expected  to  cost  share  (see  Section 
entitled,  "Evaluation  of  Applicant 
Institution's  Cost  Sharing").  The  actual 
number  of  awards  will  depend  on 
available  funding. 

Proposal  Review  Process 

All  proposals  will  be  reviewed  by  a 
panel  of  three  NIST  scientists  appointed 
by  the  Program  Director.  Proposals 
should  include  the  following: 

(A)  Student  Information:  (1)  official 
transcript  for  each  student  nominated 
with  a  minimum  3.0  G.P.A.;  (2)  a  letter 
of  commitment  to  attend  SURF, 
including  a  description  of  the  student's 
prioritized  research  interests;  (3)  a 
resume  for  each  student,  and  (4)  two 
letters  of  recommendation  for  each 
student.  All  references  to  student 
include  the  proposed  alternate. 

(B)  Information  About  the  Applicant 
Institution:  (1)  Description  of  the 
applicant's  education  and  research 
philosophy,  faculty  interests,  on- 
campus  research  program(s)  and 
opportunities,  and  overlapping  research 
interests  of  NIST  and  the  institution; 
and  (2)  a  statement  addressing  issues  of 
academic  credit  and  commitment  to  cost 
sharing. 

Selection  Criteria 

Evaluation  of  Student's  Academic 
Ability  and  Commitment  to  Program 
Goals  (35%);  Includes,  but  is  not  limited 
to,  evaluation  of  the  following; 
completed  course  work;  expressed 
research  interest;  prior  research 
experience;  grade  point  average  in 
courses  relevant  to  program;  career 
plans;  honors  and  activities. 

Evaluation  of  Applicant  Institution's 
Commitment  to  Program  Goals  (35%): 
Includes,  but  is  not  limited  to, 
evaluation  of  the  following:  institution's 
focus  on  AMO  physics;  overlap  between 
research  interests  of  the  institution  and 
NIST;  emphasis  on  undergraduate 
hands-on  research;  undergraduate 
participation  in  research  conferences/ 
programs;  on-campus  research  facilities; 


12264 


Federal  Register  /  Vol.  59,  No.  51  /  Wednesday.  March  16,  1994  /  Notices 


involvement  in  systemic  reform  at  the 
undergraduate  level;  past  participation 
by  students/institution  in  such 
programs;  and  commitment  to  educate 
women/minorities,  and  persons  with 
disabilities. 

Evaluation  of  Applicant  Institution's 
Cost  Sharing  (30ro) 

In  the  spirit  of  a  true  partnership, 
successful  applicants  will  be  required  to 
contribute  matching  funds.  An 
appropriate  minimum  participation 
would  be  to  directly  cover  student  travel 
(one  round  trip  by  common  carrier)  and 
housing  costs  (approximately  S1200);  a 
higher  level  of  participation,  such  as 
partial  payment  of  the  student's  stipend, 
stated  intent  to  support  the  participating 
students  at  a  research  conference,  and/ 
or  awarding  of  academic  credit,  will  be 
given  extra  merit  in  the  evaluation 
process. 

Award  decisions  shall  be  based  upon 
total  evaluation  score. 

Project  Period 

The  1994  Physics  Laboratory  SURFing 
Partnership  is  anticipated  to  run 
between  May  30  through  August  19, 
1994;  adjustments  may  be  made  to 
accommodate  specific  academic 
schedules. 

Paperwork  Reduction  Act 

The  Standard  Form  424  mentioned  in 
this  notice  is  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  and  it 
has  been  approved  bv  0MB  under 
Control  No.  0348-0006. 

Additional  Requirements 

All  primary  applicants  must  submit  a 
completed  form  CD-511,  "Certifications 
Regarding  Debarment.  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
e.xplanations  must  be  provided: 

1.  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
RequirtTTients  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 


3.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

4.  Anti-Lobbying  Disclosure 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

5.  Lower-Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CI>-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  with 
the  instructions  contained  in  the  award 
document.  Applicants  who  incur  any 
costs  prior  to  an  award  being  made  do 
so  solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  may  have  been  provided,  there  is 
no  obligation  on  the  part  of  NIST  to 
cover  pre-award  costs. 

If  an  application  is  accepted  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  jjerformance  is  at  the  total 
discretion  of  NIST. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of  or  are  presently  facing  criminal 
charges  such  as  fraud,  theft,  perjury,  or 


other  matters  which  significantly  reflect 
on  the  applicant's  management, 
honesty,  or  financial  integrity. 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
pi'nishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001.  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

1.  The  delinquent  account  is  paid  in 
full. 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment 
is  received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Awards  under  the  Physics  Laboratory 
Program  shall  be  subject  to  all  Federal 
laws  and  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  financial  assistance 
awards. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Dated:  March  10. 1994. 
Samuel  Kramer, 
Associate  Director. 
[PR  Doc.  94-6121  Filed  3-15-94;  8:45  ami 

BILLING  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Environmental  Assessment  on 
Reducing  California  Sea  Lion 
Predation  on  Wild  Winter-Run 
Steelhead  In  the  Lake  Washington  Ship 
Canal 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  an  Environmental 
Assessment  (EA)  that  was  prepared 
jointly  bv  NMFS  and  the  Washington 
State  Department  of  Wildlife  (WDW). 
The  EA  examines  the  environmental 
consequences  of  using  non-lethal 
measures  to  reduce  predation  by  sea 
lions  on  a  depressed  winter-run  of  wild 
steelhead  in  the  Lake  Washington 
drainage  system  in  Washington  State. 
California  sea  lions  have  consumed  over 
50  percent  of  the  entire  wild  steelhead 
run  in  Lake  Washington  in  recent  years 
reducing  the  spawning  escapement  by 
as  much  as  60  to  70  percent.  The 
proposed  action  is  to  implement  several 
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complementary  non-lethal  measures  to 
deter  and  remove  California  sea  lions 
from  the  area  adjacent  to  the  fish  ladder 
below  the  Ballard  Locks  where 
migrating  wild  steelhead  are  vulnerable 
to  excessive  sea  lion  predation.  Based 
on  the  information  in  the  EA.  NOAA 
has  made  a  finding  of  no  significant 
impact  and  determined  that  an 
environmental  impact  statement  need 
not  be  prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  implementing  regulations. 
DATES:  Comments  on  the  EA  must  be 
submitted  by  March  22.  1994. 
ADDRESSES:  Send  comments  to  J.  Gary 
Smith,  Acting  Director.  Northwest 
Region.  NMFS.  7B00  Sand  Point  Way 
NE,  Seattle.  WA  9811.5.  Copies  of  the  EA 
are  available  at  this  address  or  can  be 
requested  by  mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
)oe  Scordino.  206-52&-6140. 
SUPPtEMENTARV  INFORMATION:  The  NEPA 
requires  that  federal  agencies  conduct 
an  environmental  analysis  of  their 
actions  to  determine  if  the  actions  may 
affect  the  environment.  Accordingly. 
NMFS  jointly  prepared  with  WDW  an 
EA  that  explores  the  environmental 
consequences  of  deterring  California  sea 
lions  [Zalopbus  califomianus)  from  the 
entrance  to  the  Lake  Washington  Ship 
Canal  fish  ladder  to  protect  a  winter-run 
of  wild  steelhead  [Oncorhynchus 
my  kiss). 

The  proposed  action  is  to  implement 
several  complementar>'  non-lethal 
measures  to  deter  and  remove  California 
sea  lions  from  the  area  adjacent  to  the 
fish  ladder  below  the  Ballard  Locks 
where  migrating  wild  steelhead  are 
vulnerable  to  excessive  sea  lion 
predation.  The  non-lethal  measures  will 
be  implemented  on  a  phased  approach 
starting  with  use  of  an  acoustical 
"barrier"  downstream  of  the  fish  ladder 
to  prevent  sea  lion  access  to  the  area 
where  steelhead  are  most  vulnerable  to 
predation.  The  acoustic  barrier  will  be 
implemented  downstream  of  the  fish 
ladder  in  the  Lake  Washington  Ship 
Canal  by  deploying  an  array  of 
underwater  sound  tmn.sducer 
equipment.  These  acoustic  devices 
operate  sequentially  at  a  sound  pressure 
level  intended  to  be  sufficiently  high 
enough  to  elicit  and  maintain  an 
avoidance  response  by  California  sea 
lions  attempting  to  enter  the  spillway/ 
fish  ladder  area  to  forage  on  steelhead. 
Additional  non-lethal  measures  will  be 
applied  to  sea  lions  that  penetrate  the 
barrier  or  continue  to  prey  on  steelhead 
in  the  Ship  Canal  beyond  the  effective 
range  of  the  devices.  The  additional 
measures  include  harassment  and 
potential  capture  and  relocation  to 


distant  areas  within  their  normal  range 
such  as  their  breeding  area  in  the 
Channel  Islands  off  Southern  California. 
The  no  action  alternative  is  not 
preferred  because  of  the  negative 
impacts  it  will  have  on  the  wild 
steelhead  run  over  the  long  term. 
Capture  and  captive  holding  was 
considered  but  found  to  be  not  feasible 
due  to  lack  of  holding  facilities  and  the 
logistics/costs  of  constructing  such 
facilities.  Lethal  removal  is  not  an 
option  because  of  the  lack  of  clear  legal 
authority  under  Section  109(h)  of  the 
Marine  Protection  Act. 

NOAA  has  evaluated  the 
environmental  consequences  of  the 
proposed  action  and  has  concluded  that 
it  is  unlikely  to  result  in  any  significant 
impacts  on  the  human  environment  and 
therefore  has  made  a  finding  of  no 
significant  impact  (FONSI).  The  EA  and 
FONSI  have  been  prepared  in 
accordance  with  NEPA  and 
implementing  regulations  at  40  CFR 
parts  1500  through  1508  and  NOAA 
guidelines  concerning  implementation 
of  NEPA  found  in  the  NOAA  Directives 
Manual;  Chapter  2.  Section  10, 
"Environmental  Review  Procedures" 
(49  FR  29644-29657;  July  23. 1984).  In 
addition,  in  accordance  with 
Washington  State  Environmental  Policy 
Act.  WDW  has  made  a  final 
determination  of  non-significance 
pursuant  to  Chapter  232-19  of  the 
Washington  Administrative  Code. 

Further  details  or  a  copy  of  the  EA 
and  FONSI  may  be  obtained  from  the 
address  above. 

Dated  March  4.  1994. 
RoUand  A.  Schmitten, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice. 
[FR  Doc  94-6047  Filed  3-15-94;  8:45  am] 

BIUJNQ  COOC  3510-»-M 

n.D.  030494A] 

New  England  Fishery  Managenrient 
Council;  Meeting 

AGENCIES:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  will  hold  a  public 
meeting  on  Thursday,  March  17, 1994, 
to  consider  actions  affecting  the  New 
England  fisheries  in  the  exclusive 
economic  zone. 

DATES:  The  meeting  will  begin  on 
Thursday,  March  17, 1994.  at  9  a.m.  and 
will  not  adjourn  until  business  for  the 
day  is  completed. 


ADDRESSES:  The  meeting  will  take  place 
at  the  Holiday  Inn.  Rt.  1  and  Rt.  1-95. 
Peabody,  MA  01906;  telephone:  508- 
535^600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council.  5  Broadway.  Saugus.  MA 
01906;  telephone:  617-231-0422. 
SUPPLEMENTARY  INFORMATION:  The 
Council  meeting  will  begin  with  a  report 
from  the  Groundfish  Committee. 
Recommendations  scheduled  for 
consideration  include  adjustments  to 
the  Northeast  Multispecies  (Groundfish) 
Fishery  Management  Plan  (FMP)  under 
the  framework  for  abbreviated 
rulemaking  contained  in  Amendment  5 
to  the  FMP  (50  CFR  651.40).  The  Marine 
Mammal  Committee  will  discuss  and 
ask  for  Council  approval  of  time/area 
closures  to  reduce  the  bycatch  of  harbor 
porpoise  in  the  Gulf  of  Maine  sink 
gillnet  fishery.  TTie  meeting  will 
conclude  with  consideration  of  final 
action  on  adjustments  to  the  Sea  Scallop 
FMP  under  the  framework  for 
abbreviated  rulemaking  contained  in 
Amendment  4  to  the  FMP  (59  FR  2757, 
January  19.  1994). 

Abbreviated  Rulemaking  Actions — 
Northeast  Multispecies 

The  Council  will  discuss  and  listen  to 
public  comments  on  two  measures.  One 
measure  is  a  proposed  adjustment  that 
would  result  in  a  10-day  time-out  from 
groundfishing  in  May,  1994,  for  vessels 
in  the  effort-reduction  program.  Under 
the  current  implementation  of  the  FMP, 
a  vessel  participating  in  either  the 
individual  days-at-sea  program  or  the 
fleet  days-at-sea  program  must  declare  a 
20-day  time-out  in  May,  1994.  when  it 
will  be  out  of  the  groundfish  fishery. 
The  Council's  original  proposal  required 
a  20-day  time-out  from  groundfishing 
during  March.  April  or  May,  but  since 
the  effort-reduction  program  will  not  be 
implemented  until  May.  this  first-year 
requirement  falls  within  a  single  month 
instead  of  within  a  3-month  span. 

Another  measure  is  a  proposed 
adjustment  to  limit  groundfish  allowed 
on  board  vessels  fishing  with  mesh 
smaller  than  the  regulated  size  to  100 
pounds  (45.4  kg)  per  day.  In  other 
words,  if  a  vessel  is  on  a  4-day  small- 
mesh  trip,  it  may  have  on  board  a 
maximum  of  400  pounds  (181.4  kg)  of 
groundfish.  Under  Amendment  5. 
vessels  not  in  the  days-at-sea  program 
and  vessels  fishing  with  mesh  smaller 
than  the  regulated  minimum  size  may 
possess  up  to  500  pounds  (226.8  kg) 
combined  weight  of  the  large-mesh 
groundfish  sf>ecies.  This  provision  was 
intended  to  allow  vessels  in  the  small- 
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mesh  fisheries  to  retain  some  groundfish 
bycatch;  however,  the  Council  has  since 
learned  that  a  number  of  vessels  intend 
to  use  small-mesh  gear  to  direct  their 
fishing  on  groundfish  stocks  to  land  up 
to  500  pounds (22R  8  kg)  per  day. 

Abbreviated  Rulemaking  Actions — 
Atlantic  Sea  Scallops 

The  Council  will  consider  public 
comments  and  final  action  on  several 
measures.  A  framework  measure  is 
proposed  that  would  reduce  the 
maximum  crew  limit  aboard  scallop 
vessels  from  nine  to  seven  persons  and 
is  intended  to  protect  small  scallops.  If 
approved,  this  measure  would  be 
implemented  as  soon  as  possible  and 
last  through  December.  1994.  Also,  a 
framework  measure  is  proposed  to 
implement  the  reductions  in  days-at-sea 
on  an  annual  basis,  starting  with  the 
period  March  1.  1994.  through  February 
28,  1995.  For  e.xample.  this  measure 
would  allow  full-time  scallop  vessels  to 
fish  for  scallops  204  days  during  this 
period.  Under  the  current  regulation, 
they  are  allowed  to  fish  204  days  from 
March  1.  1994.  to  December  3l".  1994, 
and  may  be  able  to  increase  their  fishing 
effort.  Also,  a  framework  measure  to 
adjust  gear  restrictions,  including  triple 
linking  in  the  dredge  bottom,  rules  for 
allowing  ves.sels  to  carry  a  spare  dredge 
onboard,  and  clarification  of  rules 
governing  the  configuration  of  rings  in 
the  dredge,  is  proposed. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
DougiasG.  Marshall  at  617-213-0422  at 
least  5  days  prior  to  the  meeting  date. 

Dated   Marth  n.  1994. 
Oavid  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  D(x:  94-6183  Filed  3-14-94;  2:54  pml 

BILUNG  CODE  UI0-22-P 

n.D.  030794D) 

Pacific  Fishery  Management  Council; 
Public  Meetings  and  Hearings 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  reports; 
notice  of  public  meetings  and  hearings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begun  its  annual  preseason  management 
process  for  the  1994  ocean  salmon 
fisheries.  This  notice  announces  the 


availability  of  Council  documents  and 
the  dates  and  locations  of  Council 
meetings  and  public  hearings.  These 
actions  comprise  the  complete  schedule 
of  events  followed  by  the  Council  for 
determining  the  annual  proposed  and 
final  modifications  to  ocean  salmon 
management  measures. 

DATES:  Written  comments  for  the  public 
hearings  must  be  received  by  March  30, 
1994.  Hearings  and  meetings  will  be 
held  from  March  to  May  1994.  (See 
SUPPt-EMENTARY  INFORMATION  for  dates, 
times,  and  locations  of  public  meetings 
and  hearings).  All  public  hearings  begin 
at  7  p.m.  on  the  dates  and  at  the 
locations  specified  below. 

ADDRESSES:  Written  comments  should 
be  sent  to  Lawrence  D.  Six,  Executive 
Director,  Pacific  Fishery  Management 
Council,  2000  SW  First  Avenue,  suite 
420,  Portland,  OR  97201;  telephone: 
(503)  326-6352.  Hearings  will  take  place 
in  Washington,  Oregon  and  California. 
(See  SUPPLEMENTARY  INFORMATION  for 
dates,  times,  and  locations  of  hearings). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon.  Fishery  Management  Coordinator, 
Pacific  Fishery  Management  Council, 
2000  SW  First  Avenue,  suite  420, 
Portland,  OR;  telephone:  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  annual  Council  process  of 
developing  seasons  and  other 
management  measures  for  the  upcoming 
fishery,  beginning  on  or  about  May  1  of 
each  year,  the  Council  makes  scientific 
documents  available  to  the  public  and 
conducts  field  hearings  to  receive  public 
testimony.  A  listing  of  those  documents 
and  hearings  follows. 

March  I,  1994:  Council  reports  that 
summarize  the  1993  salmon  season  and 
project  the  expected  salmon  stock 
abundance  for  1994  are  available  to  the 
public  from  the  Council  office. 

March  7-11.  1 994  .Council  and 
advisory  entities  meet  at  the  Red  Lion 
Hotel  Columbia  River.  1401  North 
Hayden  Island  Drive,  Portland,  OR,  to 
adopt  1994  regulatory  options  for  public 
review. 

March  18.  1994:  Newsletter  with 
proposed  management  options  and 
public  hearing  schedule  is  mailed  to  the 
public  (includes  options,  rationale,  and 
condensed  summary  of  biological  and 
economic  impacts). 

March  28-30,  1994:  Public  hearings 
are  held  to  receive  comments  on  the 
proposed  1994  ocean  salmon  fishery 
regulatory  options  adopted  by  the 
Council.  All  public  hearings  begin  at  7 
p.m.  on  the  dates  and  at  the  locations 
specified  below. 

March  28.  1994:  PreMarq  Centre,  2065 
Highway  101.  Warrenton,  OR. 


March  29,  1994:  Westport  High 
School  Commons.  2850  S.  Montesano 
Street.  Westport.  WA. 

March  29,  1994:  Red  Lion  Inn. 
Umpqua  Room,  1313  North  Bayshore 
Drive,  Coos  Bay,  OR. 

March  30,  1994:  Humboldt  State 
University,  Goodwin  Forum,  Areata, 
CA. 

April  4-8,  1994:  Council  and  its 
advisory  entities  meet  at  the  Holiday 
Inn  Crowne  Plaza,  Burlingame,  CA,  to 
adopt  final  1994  regulatory  measures. 
"Preseason  Report  II  Analysis  of 
Proposed  Regulatory  Options  for  1994 
Ocean  Salmon  Fisheries"  will  be 
available  to  the  public  at  the  meeting. 

April  14,  1994:  Newsletter  describing 
adopted  ocean  salmon  fishing 
management  measures  is  mailed  to  the 
public. 

April  8-22,  1994:  Salmon  Technical 
Team  completes  "Preseason  Report  III 
Analysis  of  Council  Adopted  Regulatory 
Measures  for  1994  Ocean  Salmon 
Fisheries." 

May  1,  3994; Federal  regulations 
expected  to  be  implemented  and 
preseason  report  III  made  available  for 
distribution  to  the  public.  These  public 
meetings  and  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Michelle  Perry 
Sailer  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  10.  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Sen'ice. 
[PR  Doc.  94-6039  Filed  3-15-94;  8:45  am] 

BILLING  CODE  3510-22-P 


n.D.021894B] 

Marine  Mammals 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  No.  887  (P79H). 

SUMMARY:  Notice  is  hereby  given  that 
the  Institute  of  Marine  Sciences, 
University  of  California,  Santa  Cruz, 
California  95064  (Principal  Investigator: 
Dr.  Ronald  J.  Schusterman)  has  been 
issued  a  permit  to  take  northern 
elephant  seals  {Mirounga  angustirostris) 
for  purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
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Highway,  room  13130,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region.  NMFS, 
501  W.  Ocean  Blvd..  suite  4200,  Long 
Beach.  CA  90802-^213  (310/980-4015). 
SUPPtEME^frARY  INFORMATtON:  On 
December  28,  1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  68633)  that  the  above-named 
organization  had  submitted  a  request  for 
a  scientific  research  permit  to  conduct 
auditory  experiments  on  one  elephant 
seal  obtained  from  beached/stranded 
stock  or  collected  from  the  wild.  It  was 
noted  that  if  collection  is  from  the  wild, 
up  to  three  animals  may  be  collected  in 
order  to  determine  trainability;  two 
subsequently  being  released  back  into 
the  wild  within  one  to  two  weeks  after 
capture.  The  requested  permit  has  been 
issued  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  16  U.S.C.  1361  et  seq.)  and, 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  March  9,  1994. 
William  W.  Fox,  Jr., 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(FR  Doc.  94-6063  Filed  03-15-94;  8:45  am] 

BILUNG  CODE  3510-32-* 


National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

P.O.  022394B] 

Marine  Mammals 

AGENCIES:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  scientific  research 
permit  No.  889  (P772#64). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
NMFS,  P.O.  Box  271.  La  Jolla.  California 
92038-0271,  has  been  issued  a  permit  to 
take  Hawaiian  monk  seals  (Monachus 
schauinslandi]  for  purposes  of 
enhancing  the  survival  of  the  species. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  WTitten  request  or  by  appointment, 
in  the  following  office(s); 
Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  room  13130.  Silver  Spring, 
MD  20910  (301/713-2289): 
Director,  Southwest  Region,  NMFS,  501 
West  Ocean  Boulevard,  suite  4200, 
Long  Beach,  CA  90802,  (310/980- 
4016);  and 
Marine  Mammal  Coordinator,  Pacific 
Area  Office,  NTvlFS.  2570  Dole  Street, 
room  106,  Honolulu,  HI  96822  (808/ 
955-«831). 


SUPPLEMENTARY  INFORMATION:  On 
December  22,  1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  67776)  that  a  request  for  an 
enhancement  permit  to  take  Hawaiian 
monk  seals  had  been  submitted  by  the 
above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  16 
U.S.C.  1361  et  seq).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973, 
was  based  on  a  finding  that  such  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
Endangered  Species  Act, 

Dated:  March  9.  1994. 
William  W.  Fox,  Jr.. 
Director,  Office  of  Protected  Fesources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-6064  Filed  3-15-94;  8:45  am) 

BILLMG  CODE  3S1&-32-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463,  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  30-31  March  1994. 

Time  of  Meeting:  0800-1 730  (30  March  94) 
0800-1200  (31  March  94) 

Place:  Pentagon.  Washington.  DC. 

Agenda:  The  Army  Science  Board's  1994 
Summer  Study  Panel  on  "Capabilities 
Needed  to  Counter  Current  and  Evolving 
Threats"  will  meet  to  hear  briefings  on  and 
discuss  advanced  and  novel  technology 
forecasts,  operational,  analylical  models  and 
methodologies,  strategic  mobility/ 
deployment,  Ofjerational  enhancements  of 
digitization,  and  future  force  structure 
concepts.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b(c)  of 
title  5.  use.  specifically  subparagraph  (1) 
and  (4)  thereof,  and  title  5,  U.S.C,  appendix 
2,  subsection  10(d).  The  proprietary  and 
classified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  jxjrtions  of  the  meeting. 


The  ASB  Administrative  Ofricer  Sally 
Warner,  may  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
|FR  Doc.  94-6202  Filed  3-15-94;  8:45  am) 

BILLING  CODE  3710-OS-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
March  23,  1994.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  10  a.m. 
in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive.  West  Trenton.  New  Jersey. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  1 1  and/or  Section  3.8  of  the 
Compact: 

1.  North  Penn  Water  Authority  D-92- 
44  CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  0.864  million  gallons  (mg)/ 
30  days  of  water  to  the  applicant's 
distribution  system  in  East  Rockhill 
Township  from  new  Well  No.  ER-74, 
and  to  retain  the  existing  withdrawal 
limit  from  all  wells  of  280  mg/30  days. 
The  project  is  located  in  East  Rockhill 
TowTiship,  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Wafer  Protected  Area. 

2.  Limerick  Township  Municipal 
Authority  D-93-42  CP.  A  sewage 
treatment  plant  (STP)  expansion  project 
that  entails  increasing  the  rating  of  an 
existing  1.0  million  gallons  per  day 
(mgd)  STP  to  1.6  mgd,  after  minor 
modifications.  The  STP  will  continue  to 
provide  secondary  biological  treatment 
via  extended  aeration  package  plants 
and  discharge  to  the  Schuylkill  River. 
The  STP  will  continue  to  serve  only 
Limerick  Township  and  is  located  just 
off  King  Road  in  Limerick  Township, 
Montgomery  County.  Pennsylvania. 

3.  Blue  Hidge  Real  Estate  Company  D- 
93-57.  A  proposal  to  increase  the 
applicant's  withdrawal  from  Tobyhanna 
Creek  from  1.67  mgd  3.33  mgd  for  use 

in  snowmaking  at  the  applicant's  Jack 
Frost  Ski  Area.  The  project  intake  is 
located  in  Tobyhanna  Creek  near  its 
confluence  with  the  Lehigh  River  in 
Kidder  Township.  Carbon  County, 
Pennsylvania. 
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4.  LoH-er  Bucks  Countv  foint 
Municipal  Authority  D-^93-ft8  CP.  A 
project  to  modif)'  and  improve  the 
efncienrv  and  reliability  of  the 
applicant's  exist ir.K  10  mgd  SIP.  The 
STT  will  ccMitinue  to  serve  the 
communities  of  Leviltown  in  portions  of 
Bristol,  Falls  and  Middletown 
Townships,  and  the  Borough  of 
Tullytown,  all  in  Bucks  County. 
Pennsylvania.  The  STP  is  located 
between  the  Penn-Central  Railroad  and 
Route  13  !usl  east  erf  Haines  Road  ia 
Bristol  Township  and  will  continue  to 
discharge  to  Water  Quality  Zone  2  of  the 
Delaware  River  at  the  same  permitted 
Row. 

5.  fersey  Central  Povr*T  &■  Light 
Company  0-93-71.  An  electric  power 
generaticjn  pTo|ect  that  will  entail 
expansion  of  the  applicant's  existing 
533  megawatt  (VfVV')  Gilbert  Station 
power  generator  Ci?pahi!i»y  to  f)21  M\V. 
The  project  entails  construction  of  a 
riffw  simple  cycle  Combustion  Turbine 
(CT  Unit  No.  9)  with  a  133  MW  capacity 
along  with  decommissioning  of  existirtg 
steam  boiler  generator  Unit  Nos.  1  and 

2  which  have  a  combined  generating 
capacjty  of  45  M\V.  The  new  CT  Unit 
No.  9  will  entail  a  new  maximum  month 
consumptive  use  of  approximately  0.12 
mgd,  while  decommissioning  Unit  Nos. 
1  and  2  will  redice  orK,-e-through 
cooling  water  withdrawal  and  thermal 
loading  to  the  Delaware  River.  The 
project  is  located  at  Gilbert  Generating 
Station  which  is  situated  on  the  east 
bank  of  the  Delaware  River  in  Holland 
Townfhip  Hunttrdon  Countv,  New 
jersey  at  Kjver  Miie  171  !^,.  Water 
Qualitv  Zor>e  IK 

6.  Shoemakrrsn-iJif  Mur.izifXil 
Authority  D-93-71  CP.  A  project  to 
modif\'  and  expand  the  applicant's 
existing  STP  from  a  0.35  mgd  average 
capacity  to  0  BO  rayd  The  STP  will 
continue  to  ser\'e  the  Borough  of 
Shoemaker«rvi!le  and  portions  of  Perry 
Townslup.  It  is  located  at  the  end  of 
Second  Street  in  the  Borough  of 
Shoemake'^viik'.^erks  County. 
Pennf  ■,  '•.  ariia  and  vr.W  continue  to 
discharee  to  the  Schuylkill  River. 

7.  Pennssrove  WattT  Supply  Company 
D-93-77  CP.  An  application  for 
approval  of  a  ground  water  withdrawral 
project  to  supply  water  to  the 
applicants  distribution  svstern  from 
Well  Nos  RFl  A.  RF2B  and  EF3A.  and 
to  retain  the  existing  witiidrawal  limit 
from  all  welis  of  58  9  mg/30  days.  The 
proie\;t  is  located  m  Canieys  Point 
Township,  Salem  Ck)unty,  New  jersey. 

Documents  relating  to  these  items 
may  be  examined  at  Lhe  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 


concerning  diocket -related  questions. 
Persons  *i^«hing  to  testify  at  this  bearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated;  March  8. 1994. 
Susan  M.  Weisnian, 

Secretary. 

IFR  Doc  94-6096  Filed  3-15-94:  8:45  amj 

BILUNC  CODE  U60-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  **o.:  84.1338] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
jpstltute  on  Disability  and 
Rehabilitation  Research;  Applications 
tor  a  New  Award  Under  the 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  tor  Fiscal  Year  (FY) 
1994 

Purpose:  On  October  19, 1993.  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  published  a 
notic-e  in  the  Federal  Register  at  58  FR 
54006  inviting  applications  for  a  r>ew 
award  under  the  RRTC  prc^ram  for 
fiscal  year  1994  on  Rehabilitation  in  the 
Pacific  Basin.  Satisfactory  applications 
were  not  received  for  the  RRTC,  but 
there  is  a  continuing  need  for  the 
research.  The  purpose  of  this  notice  is 
to  reinvite  applications  for  an  RKTC  on 
Rehabilitation  in  the  Pacific  Basin  for 
fiscal  year  1994.  This  notice  announces 
a  new  deadhne  date  for  applications. 
Any  applicant  wishing  to  apply  or 
reapply  should  request  a  new 
application  package. 

"The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for 
a  grant  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuals  from  minority  backgrounds 
who  have  disabilities.  For  purposes  of 
this  competition,  applications  proposing 
to  address  the  needs  of  Pacific  Islanders 
with  disabilities  will  be  judged  to  have 
satisfied  this  requirement. 

EUgible  Applicants:  Institutions  of 
higher  education  and  public  or  private 
agencies  and  organizations  collaborating 
with  institutions  of  higher  education, 
including  Indian  tribes  and  tribal 
organizations,  are  eligible  to  apply  for 
awards  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  May  18, 1994. 

Applications  A\'aihble:  March  18, 
1994. 

Available  Funds:  $650,000. 

Estimated  Number  of  Awards:  1. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  tlie 
Department  of  Education  to  a  spieciftc  level 
of  funding  or  number  of  grants,  unless  the 


anKuint  is  othtrwise  specified  by  statute  or 
regulation. 

Project  Penud:  Up  to  60  montlis. 

Priority:  The  priority  published  in  the 
Federal  Register  on  October  19,  1993  at 
58  FR  54004  on  Rehabilitation  in  the 
Pacific  Basin  applies  to  this 
coin  petition. 

Applicable  Rt^ulations:  (a)  The 
Education  Department  Creneral 
Administrative  Regulations  (EDGAR). 
34  CFR  parts  74,  75.  77,  BO.  81,  82.  85. 
86;  (b)  The  regulations  for  this  program 
in  34  CFR  parts  350  and  352;  and  (c)  the 
notice  of  final  priority  published  in  the 
Federal  Register  on  October  19,  1993  at 
58  FR  ^>4r>04. 

FOR  FURTHER  fNfORMATtON  CXJNTACT:  In 
order  to  obtain  further  information  and 
an  application  package,  contact  Dianne 
Viilines,  U.S.  Department  of  Education, 
room  3417  Switzer  Building,  400 
Marvland  Avenue  SW.,  Washington,  DC 
20202-2704.  Telephone:  (202)  205- 
9141.  Individuals  who  use  a 
telecommunications  devic-e  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8887. 

Progrun  Authorit-r  29  U.S  C  760-7fi2. 

Di.ti>d:  Miirrh  10.  1994. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rt'habilitntri.'s  Services. 
jFR  Doc.  94-6005  Filed  3-15-94:  8:45 amJ 
BILUNG  CODE  4000-Ot-U 


DEPARTMENT  OF  ENERGY 

Finarvcial  Assistance  Award;  Intent  To 
Award  Grant  to  Bid-Prccess 
Innovation,  Inc. 

AGENCY:  Depa.lment  of  Energy  (DOE). 
ACTION:  Notice  of  unsohcited 
application  financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Fnergy  announces  that  pursuant  to  10 
CFR  f)00. 6(a)(2)  it  is  maiing  a  financial 
a.ssistance  award  under  Grant  Number 
DE-FG01-94CE15594  to  Bio-Process 
Innovation,  Inc.  The  proposed  grant  will 
provide  funding  in  the  amount  of 
$92,022  by  the  Department  of  Energy  for 
purposes  of  saving  energy  through 
development  of  a  low-energy 
continuous  reactor  for  the  production  of 
ethanoL 

The  Depart.ment  of  Energy  has 
determined  ia  accordance  with  10  CFR 
600.14(e)(1)  that  the  application 
submitted  by  Bio-Process  Innovation, 
Inc.,  is  meritorious  based  on  the  general 
evaluation  required  by  10  CTl^  600. 14(d) 
and  that  the  proposed  projett  represents 
a  unique  ide.a  that  would  not  be  eligible 
for  financial  assistance  under  a  recent. 
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or  planned  solicitation.  Dr.  M.  Clark 
Dale,  the  inventor  and  president  of  Bio- 
Process  Innovation,  Inc.,  was  awarded  a 
petent  for  the  design  of  the  type  of  bio- 
reactor  which  will  be  developed  with 
the  grant,  and  has  recently  applied  for 
a  patent  for  this  specific  system  which 
is  expected  to  reduce  cost  per  unit  of 
product  by  about  80  percent.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy  Related 
Invention  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  date  of  the 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN;  Rose  Mason, 
HR-531.23,  1000  Independence  Ave., 
SW..  Washington,  DC  20585. 

Issued  in  Washington.  DC  on  March  8. 
1^94 

Scott  SheEField, 

Director.  Hffadquarters  Operations  Division 
"B",  Office  of  Placement  and  Administration. 
|FR  Doc.  94-6118  Filed  3-15-94;  8:45  am] 

BILUNG  CODE  6450-01-M 


Financial  Assistance  Award;  Intent  To 
Award  Grant  to  Magnetic  Seal 
Corporation 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  unsolicited 
application  financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  6'00.6(a)(2)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-94CE15585  to  Magnetic  Seal 
Corporation,  Inc.  The  proposed  grant 
will  provide  funding  in  the  amount  of 
590,050  by  the  Department  of  Energy  for 
purposes  of  saving  energy  through 
development  of  an  interior  insulating 
window  using  double  magnet  sealing 
design. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.14(e)(1)  that  the  application 
submitted  by  Magnetic  Seal  Corporation 
is  meritorious  based  on  the  general 
evaluation  required  by  10  CFR  600.14(d) 
and  that  the  proposed  project  represents 
a  unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent. 


current  or  planned  solicitation.  The 
principal  investigator,  Mr.  Boomershine, 
has  received  U.S.  and  Canadian  patents 
on  his  invention  and  has  experience  in 
developing  the  new  energy  saving 
technology.  The  proposed  project  is  not 
eligible  for  financial  assistance  under  a 
recent,  current  or  planned  solicitation 
because  the  funding  program,  the 
Energy  Related  Invention  Program 
(ERIP),  has  been  structured  since  its 
beginning  in  1975  to  operate  without 
competitive  solicitations  because  the 
authorizing  legislation  directs  ERIP  to 
provide  support  for  worthy  ideas 
submitted  by  the  public.  The  program 
has  never  issued  and  has  no  plans  to    . 
issue  a  competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  date  of  the 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rose  Mason, 
HR-531.23,  1000  Independence  Ave., 
SW.,  Washington.  DC  20585. 

Issued  in  Washington,  DC,  on  March  4. 
1994. 

Scott  SchefReld, 

Director.  Headquarters  Operations  Division 
"B",  Office  of  Placement  and  Administration. 
jFR  Doc.  94-6119  Filed  3-15-94;  8:45  ami 
BILUNG  CODE  M50-01-M 


Energy  Information  Administration; 
Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Notice  of  requests  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Public  Law 
96-511,  44  U.S.C.  3501  et  seq.].  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension. 


or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by  April 
15,  1994.  If  you  anticipate  that  you  will 
be  submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselberry,  Office  of  Statistical 
Standards  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Department  of  Commerce/Bureau  of 
Economic  Analysis  (BOC/BEA); 
Department  of  Energy/Fossil  Energy 
(DOE/FE);  Department  of  Energy/ 
Domestic  and  International  Energy 
Policy  (DOE/PO);  and  the 
Environmental  Protection  Agency 
(EPA) 

2.  EIA-767 

3.  0608-0054  (DOC/BEA).  1901-0298 
(DOE/FE).  1901-0267  (DOE/PO),  and 
2080-0018 (EPA) 

4.  Steam-Electric  Plant  Operation  and 
Design  Report 

5.  Revision — The  proposed  changes  are 
(1)  page  4.  restructure  operation/ 
maintenance  questions  and  add  new 
elements;  (2)  page  6.  add  carbon 
content  question;  (3)  page  7.  expand 
air  emission  strategy  with  new  data 
element;  (4)  page  8.  add  boiler 
retirement  date  question. 

6.  Annually 

7.  Mandatory 
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8.  State  or  local  governmer>ts. 
Businesses  or  other  fo.'- profit,  and 
Federal  agencies  or  employees 

9.  893  respondents 

10.  1  response 

11.  67.69  hours  per  response 

12.  60  452  hours 

13.  The  ElA-767  collects  data  on  steam- 
eleclric  generating  plants  and  related 
environmental  data.  Data  an?  used  bv 
the  BEA,  EPA,  DOETPO.  DOE/FE  in  " 
models  and  to  evaluate  compliance 
with  the  Clean  Air  Act.  Steam-electric 
plants  of  100  MW  or  more  complete 
the  entire  form.  Power  plants  between 
10  MW  and  100  MW  report  on  page 

1,  Plant  Information;  page  6,  Boiler 
Information;  and  pages  13  and  14, 
Flue  Gas  Desulfonzation  Unit 
Information. 

Statutory  Authority:  Section  2(a)  of  the 
Papprwork  Reduction  Act  of  1980,  (Pub.  L 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C.  3506(a) 
and  (c)(1)). 

Issued  in  Washington.  DC,  March  9.  1994. 
Yvoniie  M.  Bishop, 
DntKtor.  Stutssiical  Siandards.  Energy 
Information  Arfm/Vi/stration. 

|FK  Do<-.  94-6100  Filed  3-1 5-94 :8;45aml 

BILUNO  COt)E  645(M)1-P 


Federal  Ericrgy  Regulatory 
Commission 

[Docket  No.  CP8S-1 05-000] 

Yukon  PaciHc  Company  L.P  ;  Mf^tir>g 
on  EnvM-onmenlai  Issues 

.March  10,  1994. 

On  Mari:h  15,  1994.  Office  of  Pipeline 
and  Producer  Regulation  environmental 
staff  will  attend  a  meeting  with  other 
agencies  sponsored  by  the  U.S. 
Ennronmental  Protection  Agency 
(EPA),  Region  10,  to  discuss  with 
representauves  of  Yukon  Pacific 
Company  L.P.  its  proposed  activities 
under  the  Clean  Air  Act  and  the  Clean 
Water  Act.  The  meeting  will  be  at  the 
offices  of  EPA,  Region  10  in  Seattle. 
Washington.  For  further  information 
contact  Chris  Zerby  at  (202)  208-0111. 
I.inwood  \.  Watson.  Jr., 
Ai  t:r.e,  iiecretury. 

|FR  rXx:.  94-6026  Filed  3-15-94;  8:45  ara| 
BILUNQ  COOC  67^^-0^-M 


Notice  of  Application  Filed  With  the 

Commission 

Md-'cb  10.  1994. 

Take  notice  that  the  followng 
hydroelectric  application  has  twen  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 


a  Tyj}e  of  Applications:  Requests  for 
Extension  of  Time  to  Commence  and 
Complete  Construction. 

b.  Profect  Nos:  4586-018  and  4387- 
032. 

c.  Date  Filed:  February  14.  1994. 

d.  Applicant:  City  of  Tacoma. 

e.  Maine  of  Project:  4586-018 — 
Swamp  Creek;  4587-032— Ruth  Creek. 

f.  Location:  4586-018 — Swamp  Creek 
Project,  located  on  Swamp  Creek  in 
Whatcom  County,  Washington;  4587- 
032 — Ruth  Creek  ProjecJI,  located  on 
Ruth  Creek  in  Whatcom  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r)  and  Public 
law  No.  101-155. 103  Stat.  935  (1989). 

h.  Applicant  Contact:  Tacoma  Public 
Utilities  Light  Division,  Attn:  George 
Whitener,  3628  South  35th  Street,  P.O. 
Box  11007,  Tacoma,  WA  98411-0007, 
(206) 502-6294. 

i.  FEBC Contact:  Regina  Saizan.  (202) 
219-2673. 

i.  Comment  Date:  April  8,  1994. 

k.  Description  of  Request:  The 
licensee  for  the  subject  projects  has 
requested  that  the  deadlines  for 
commencement  of  construction  at  FERC 
Project  Nos.  4586  and  4587  be  extended 
for  an  additional  two-year  period 
pursuant  to  Public  Law  No.  101-155, 
103  Stat.  935  (1989).  The  licensee  shall 
develop  the  subject  projects  in 
conjunction  with  two  other  projects 
(Project  Nos.  4738  and  4628)  and  shall 
coordinate  the  planning,  design,  and 
construction  schedules  for  all  four 
projects. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
ail  capital  letters  the  title 
"COMMEfJTS.'* 

••RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "PROTEST'  OR 
•MOTION  TO  INTERVTNE,"  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 


filing  is  in  response.  Any  of  these 
documents  must  l>e  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  Motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments — The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant  s  representatives. 
Linwood  A,  Watson,  Jr., 
Acting  Secretary'. 
(FR  Doc.  94-6027  Filed  3-15-94;  8:45  ami 

BILLING  CODE  6717-C1-M 

[Docket  Nos.  ST94-2O29-O00,  et  al.] 

Pacific  Gas  Transntsfior!  Co  ;  Wotlce 
of  Self-Implementing  Transactions 

March  10, 1994. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Pclic7  Act 
of  1978  (NGPA),  section  7  of  the  NGA 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.' 

The  'Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  iocal  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  piptline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 


'  '■•ioticp  of  a  transaction  does  not  con»1itule  a 
dwenninalitm  tKal  the  terms  and  conditiiMis  of  the 
proposed  service  will  be  approved  or  iha!  the 
noticed  Piling  is  in  compliance  with  the 
Commission's  regulations. 
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local  distribution  corr^pany  served  bv  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 


A  "G-I"  indicates  transportation  bv 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicatt^s 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 


A  "G-HT"  or  "G-HS  "  indicates 
transportation,  sales  or  assignrT>ents  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  pas  on  the  Outer  Continental 

Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Linwood  A.  Watson,  Jr., 
Acting  Secrt'tan 
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ST94-2029 

Pacific  Gas 
Transmission 
Co. 

Pacific  Gas 

Transmission 

Co. 
Pacific  Gas 

Transmission 

Co. 

Norttiwest  Natu- 
ral Gas  Co. 

12-01-93 

G-S 

3,616 

N 

F 

11-01-93 

Indef. 

ST94-2030 

Nortti  Canadian 
Oris  Limited. 

12-01-93 

G-S 

39,135 

N 

F 

11-01-93 

Indef, 

ST94-2031 

Inverness  Petro- 
leum Ltd. 

12-01-93 

G-S 

4,034 

N 

F 

11-01-93 

Indef. 

ST94-2032 
ST94-2033 

Pacific  Gas 

Transmission 

Co. 
Pacific  Gas 

Transmission 

Co. 

Nortti  Canadian 
MarV.eting 
Corp 

Dekalb  Energy 
Co. 

12-01-93 
12-01-93 

G-S 
G-S 

19,593 
11,755 

N 
N 

F 
F 

11-01-93 
11-01-93 

indef. 
Indef. 

ST94-2034 

Pacific  Gas 
Transmission 
Co. 

City  ot  Glendale 

12-01-93 

G-S 

4,034 

N 

F 

11-01-93 

Indef. 

ST94-2035 

Pacific  Gas 
Transmission 
Co, 

Pan-Albierta  Gas 
(U.S.)  Inc. 

12-01-93 

G-S 

58,777 

N 

F 

11-01-93 

Indef. 

ST94-2036 

Pacific  Gas 
Transmission 
Co. 

Suncof  Inc 

12-01-93 

G-S 

40,361 

N 

F 

11-01-^ 

Indel. 

ST94-2037 

Pacific  Gas 
Transmission 
Co. 

WP  Natural  Gas 
Co. 

12-01-93 

G-S 

7,140 

N 

F 

11-01-93 

Indef. 

ST&4-2038 

Pacific  Gas 
Transmission 
Co. 

WP  Natural  Gas 
Co. 

12-01-93 

G-S 

6,620 

N 

F 

11-0a-93 

Indef. 

ST94-2039 
ST94-2040 

Pacific  Gas 

Transmission 

Co. 
Pacific  Gas 

TransiTttssion 

Co. 
Pacific  Gas 

Transmission 

Co. 

Washington  En- 
ergy Market- 
ing, Inc. 

Northwest  Natu- 
ral Gas  Co. 

12-01-93 

12-01-93 

G-S 
G-S 

65,278 
46,549 

N 
N 

F 
F 

11-01-93 
1 1-01-93 

Indef. 
Indef. 

ST94-2041 

IGI  Resources, 
Inc. 

12-01-93 

G-S 

7,158 

N 

F 

11-01-93 

Indet. 

ST94-2042 

Pacific  Gas 
Transmission 
Co. 

City  of  Pasadena 

12-01-93 

G-S 

4.034 

N 

F 

11-01-93 

Indef. 

ST94-2043 

Pacific  Gas 
Transmission 
Co. 

Salnxin  Re- 
sources Ltd. 

12-01-93 

G-S 

27.434 

N 

F 

11-01-93 

Indef. 

ST94-2044 
ST94-2045 

Pacific  Gas 
Transmission 
Co 

EQui'^af^s,  Inc  .... 

Canwest  Gas 
Si43ply  U.S.A., 
inc. 

Latrobe  Steel  Co 

12-01-93 
12-01-93 

G-S 
G-S 

62,429 
273.000 

N 
N 

F 
1 

11-01-93 
10-01-93 

Indef. 
03-31-94. 
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ST94-2046 

Texas  Gas 

Transmission 
Corp 

Indiana  Gas  Co.. 
Inc. 

12-01-93 

G-S 

1.218 

N 

F 

11-01-93 

Indef. 

ST94-2047 

Texas  Gas 
Transmission 
Corp 

Indiana  Gas  Co., 
Inc. 

12-01-93 

G-S 

1,218 

N 

F 

11-01-93 

Indef. 

S'94-2043 

Texas  Gas 
Transmission 
Corp 

Louisville  Gas  & 
Electric  Co. 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

ST9-i-20-;9 

Texas  Gas 
Transmission 
Corp 

Union  Light, 
Heat  &  Power 
Co 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

ST94-2050 

Texas  Gas 
Transmission 
Corp 

City  of 
Drakesboro. 

12-01-93 

G-S 

1,058 

N 

F 

11-01-93 

Indef. 

ST94-2051 

Texas  Gas 
Transmission 
Corp 

Ohio  Valley  Gas 
Corp. 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

ST94-2052 

Texas  Gas 

Transmission 
Corp 

Indiana  Gas  Co., 

!nc 

12-01-93 

G-S 

1,218 

N 

F 

11-01-93 

Indef. 

ST94-2053 

Texas  Gas 

Transmission 
Corp 

Indiana  Gas  Co., 
Inc. 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

ST94-2054 

Texas  Gas 

Transmission 
Corp 

Dayton  Power  & 
Light  Co. 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

5^94-2055 

Texas  Gas 
Transmission 
Corp 

Cincinnati  Gas  & 
Electric  Co. 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

5^94-2056 

Texas  Gas 

Transmission 
Corp. 

Louisville  Gas  & 
Electric  Co 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

ST94-2057 

Texas  Gas 

Transmission 
Corp 

Louisville  Gas  & 
Electric  Co. 

12-01-93 

G-S 

810 

N 

F 

11-01-93 

Indef. 

ST94-2058 

Williston  Basin 
Inter    P  L  Co 

Farmers  Union 

Central  Ex- 
charge,  Inc. 

12-01-93 

G-S 

3.180 

N 

F 

11-01-93 

03-31-94. 

ST94-2059 

VV'illiston  Basin 
Inter   PL  Co. 

Montana- Dakota 
Utilities  Co. 

12-01-93 

G-S 

228,000 

N 

F 

11-01-93 

06-30-97. 

ST94-2060 

Williston  Basin 
Inter   PL  Co. 

Frannie  Deaver 
Utilities. 

12-01-93 

G-S 

200 

N 

1 

11-01-93 

Indef.     • 

ST94-2061 

Williston  Basin 
Inter   PL  Co 

Wyoming  Gas 
Co 

12-01-93 

G-S 

10,000 

N 

1 

11-01-93 

06-30-97. 

ST94-2062 

Williston  Basin 
Inter   PL  Co. 

Montana-Dakota 
Utilities  Co. 

12-01-93 

G-S 

115,665 

N 

F 

n-01-93 

06-30-97. 

ST94-2063 

Panhandle 
Easter  Pipe 
Line  Co. 

Direct  Gas  Sup- 
ply Corp. 

12-01-93 

G-S 

10,000 

N 

1 

11-03-93 

04-30-98. 

ST94-2064 

Panhandle 
Easter  Pipe 
Line  Co 

Margasco  Part- 
nership. 

12-01-93 

G-S 

5,000 

N 

F 

11-01-93 

03-31-94. 

ST94-2'J65 

Transwestern 
Pipeline  Co 

Lone  Star  Gas 
Co. 

12-01-93 

B 

20,000 

N 

1 

11-01-93 

Indef. 

5^94-2066 

Tran^swestern 
Pipeline  Co 

Hadson  Gas 
Systems,  Inc. 

12-01-93 

G-S 

25,000 

N 

1 

11-01-93 

Indef. 

S':94-2067 

Transwestern 
Pipeline  Co. 

Clayton  Williams 
Energy,  Inc. 

12-01-93 

G-S 

3,280 

N 

F 

11-01-93 

11-30-93 

ST94-2ij68 

Black  Martin 
Pipeline  Co 

MG  Natural  Gas 
Corp. 

12-01-93 

G-S 

6.292 

N 

F 

11-03-93 

11-30-93. 

ST94-20€9 

Black  Marlin 
Pipeline  Co 

Enron  Industnal 
Natural  Gas 
Co. 

12-01-93 

G-S 

68,708 

A 

F 

11-03-93 

11-30-93. 

ST94-2070 

Coltimbia  Gas 
Transmission 
Corp 

Columbus 
Southern 
Power  Co. 

12-01-93 

G-S 

147.000 

N 

1 

11-01-93 

Indef. 

5^94-2071 

Columpia  Gas 
Transmission 

Stand  Energy  .... 

12-01-93 

G-S 

4,000 

N 

1 

11-01-93 

Indef. 

- 

Corp. 
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ST94-2072 

CoiumtMa  Gas 
Transmission 
Corp. 

M&B  Industrial 
Gas  Develop- 
ment Co. 

12-01-93 

G-S 

10,200 

N 

11-01-93 

Indef. 

ST94-2073 

CoiumtHa  Gas 
Transmtssfon 
Corp. 

Columbia  Energy 
Sen/ices  Corp. 

12-01-93 

G-S 

25,000 

Y 

11-01-93 

Indef. 

ST94-2074 

Cotun>bia  Gas 

T-ansmisston 
Corp. 

Columbia  Energy 
Services  Corp. 

12-01-93 

B 

10.000 

Y 

11-01-93 

Indef. 

ST94-2075 

CoJurnbta  Gas 

Transmission 
Corp. 

Endevco  Oil  & 
Gas  Co. 

12-01-93 

G-S 

2C,0u0 

N 

11-01-93 

IrxJef. 

ST94-2076 

Coiomtxa  Gas 

Transmission 
Corp. 

Interstate  Gas 
Marketing,  inc. 

12-01-93 

G-S 

800 

N 

11-01-93 

Indef 

ST94-2077 

CoJumbia  Gas 
Transmission 
Corp. 

Dayton  Powef  & 
Light  Co. 

12-01-93 

G-S 

205,019 

N 

F 

11-01-93 

Indel. 

ST94-2078 

Columbia  Gas 

Transmission 
Corp. 

Delmarva  Power 
&  Light  Co. 

12-01-93 

G-S 

iC.'iO 

N 

F 

11-01-93 

Indef. 

ST94-2079 

Coiumba  Gas 

Transmrssion 
Corp. 

Energy  Market- 
ing Services, 
Inc. 

12-01-93 

G-ST 

i 

N/A 

N 

11-01-93 

Indef. 

ST94-2080 

Coiumota  Gas 

Transmisscn 
Corp. 

Pednckcity  Co- 
generation,  Lid. 

12-01-93 

G-ST 

K'A 

N 

11-01-93 

Ifxtef. 

ST94-2081 

Coiumbia  Gas 

Transmission 
Corp 

Domino  Sugar 
Corp. 

12-C1-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

ST94-2082 

Coiunbia  Gas 

Transmisscn 
Corp. 

Interstate  Gas 
Marketing,  Inc 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef 

ST94-2083 

Columbia  Gas 
Trar^misson 
Corp. 

Interstate  Gas 
Supply,  Inc. 

12-01-93 

G-ST 

n;a 

N 

11-01-93 

Indef. 

ST94-2084 

Cdujritia  Gas 
Transmission 
Corp 

O&R  Energy.  Inc 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef 

ST94-2085 

CoijmbiaGas 
Transmission 
Corp 

AGF  Direct  Gas 
Sales. 

12-01-93 

G-ST 

N,A 

N 

11-01-93 

Indef. 

ST94-2086 

Columbia  Gas 
Trarismission 
Corp. 

Narragansett 
Electric  Co. 

12-01-93 

G-S 

90,000 

N 

11-01-93 

Indef. 

519^2087 

Coiumbia  Gas 
Transmission 
Corp 

Howard  Energy 
Co.,  Inc. 

12-01-93 

G-S 

20.000 

N 

11-01-93 

Indef. 

ST94-2C88 

Columbia  Gas 
Transmission 
Corp. 

Vesta  Energy 

Corp 

12-01-93 

G-S 

20,000 

N 

11-01-93 

Indef. 

ST94-2089 

Columbia  Gas 

Transmission 
Corp 

Corrwrionweafth 
Gas  Services, 

Inc, 

12-01-93 

G-S 

69,000 

Y 

11-01-93 

Indef 

ST94-2090 

Columbia  Gas 

Transmission 
Corp. 

Commonwealtti 
Gas  Services, 
Inc. 

12-01-93 

G-S 

10,000 

N 

11-01-93 

Indef. 

ST94-2091 

CotiimbiaGas 

Transmission 
Corp. 

Peoples  Natural 
Gas  Co 

12-01-93 

G-S 

100 

N 

11-01-^ 

fndef. 

ST94-2092 

Cokwrtna  Gas 

Transmission 
Corp 

CMG  Trans- 
mission Corp 

12-01-93 

G-S 

100,000 

N 

11-01-93 

Indef 

ST94-2093 

Columbia  Gas 

Transmission 
Corp 

US.  Energy  De- 
velopment. 

12-01-93 

G-S 

50 

N 

11-01-93 

inoel. 

ST94-2094 

Columbia  Gas 

Transmission 
Corp. 

Midlard  Market- 
ing Corp. 

12-01-93 

G-S 

40,000 

N 

11-01-93 

l-x3ef. 

ST94-2095 

Columbia  Gas 

Texaco  Gas 

12-01-93 

G-S 

200,000 

N 

11-01-93 

Indef.  . 

Transmission 

Marketing,  Inc. 

( 

Corp 

t- 

1 
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ST94-2096 

Columbia  Gas 

Transmission 

Corp. 

South  Jersey 

Gas  Co. 

12-01-93 

B 

1.000 

N 

1 

11-01-93 

Indef. 

ST94-2097 

Columbia  Gas 

Transmission 
Cofp 

Pennsywa.'-ia 
Gas  &  Water 

Co 

12-01-93 

G-S 

16.517 

N 

F 

11-01-93 

Indef. 

ST94-2058 

Columbia  Gas 
Transmission 
Corp. 

Nort^  Carolina 
Natural  Gas 
Corp. 

12-01-93 

G-S 

5,199 

N 

F 

11-01-93 

Indef. 

ST94-2099 

Columbia  Gas 

Transmission 
Corp 

O&R  Energy,  Inc 

12-01-93 

G-S 

500 

N 

•. 

11-01-93 

Indef. 

ST94-2'00 

Columbia  Gas 

Transmission 
Cofp. 

Vineland  Cogen- 
eration  L.P. 

12-01-93 

G-S 

10.000 

N 

11-01-93 

Indef 

ST94-2101 

Coium.bia  Gas 
Transmission 
Corp 

interstate  Gas 
MarVeting,  Inc. 

12-01-93 

G-S 

1.000 

Y 

11-01-93 

Indef. 

ST94-2102 

Columbia  Gas 
Transmission 
Corp 

City  o)  Richmond 

12-01-93 

G-S 

15,000 

N 

11-01-93 

Indef 

ST94-2-03 

Columbia  Gas 
Transmission 
Corp 

Baltimore  Gas  & 
Electric  Co 

12-01-93 

G-S 

63,000 

N 

11-01-93 

Indef 

ST94-2:04 

Columbia  Gas 

Transmission 
Corp 

City  o(  Augusta  . 

12-01-93 

G-S 

1.300 

N 

11-01-93 

Indef. 

STW-2'05 

Columbia  Gas 
Transmission 
Corp 

Cameron  Gas 
Co 

12-01-93 

G-S 

1.140 

N 

11-01-93 

Indef 

ST9^2'06 

Columbia  Gas 

Transmission 
Corp 

Delta  Natural 
Gas  Co  .  Inc 

12-01-93 

G-S 

5,400 

N 

11-01-93 

Indef. 

ST94-2107 

Columbia  Gas 

Transmission 
Corp 

Delta  Natural 
Gas  Co  .  Inc 

12-01-93 

G-S 

2.530 

N 

11-01-93 

Indef. 

t 

ST94-2'a8 

Columbia  Gas 

Transmission 
Corp 

Defta  Natural 
Gas  C-o.,  Inc 

12-01-93 

G-S 

4.140 

N 

11-01-93 

Indef, 

ST94-2109 

Columbia  Gas 

Transmission 
Corp 

Zebuion  Gas  As- 
sociation, Inc. 

12-01-93 

G-S 

200 

N 

11-01-93 

Indef. 

ST94-2''0 

Columbia  Gas 
Transmission 
Corp. 

Mt.  Olivet  Natu- 
ral Gas  Co 

12-01-93 

G-S 

500 

N 

11-01-93 

Indef. 

ST94-2n  1 

Columbia  Gas 

Transmission 
Corp 

Murphy  Gas,  Inc 

12-01-93 

G-S 

180 

N 

11-01-93 

Indef. 

ST94-2112 

Columbia  Gas 
Transmission 
Corp 

Power  Gas  Mar- 
keting & 
Transmission. 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

ST94-2n3 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Kentucky,  Inc. 

12-01-93 

G-S 

190.880 

Y 

11-01-93 

Indef. 

ST94-2114 

Columbia  Gas 
Transmission 
Corp 

New  York  State 
Electnc  &  Gas 
Corp. 

12-01-53 

G-S 

68,514 

N 

11-01-93 

Inde/. 

ST94-2V5 

Columbia  Gas 
Transmission 
Corp 

Shipper  Entity 
Type. 

12-01-93 

G-S 

456.776 

N 

11-01-93 

Indef. 

Sr94-2n6 

Columbia  Gas 
Transmission 
Corp. 

Providence  Gas 
Co. 

12-01-93 

G-S 

2,545 

N 

11-01-93 

Indef. 

ST94-2n7 

Columbia  Gas 
Transmission 
Corp 

Penn  Fuel  Gas, 
Inc 

12-01-93 

G-S 

10,715 

N 

11-01-93 

Indef. 

ST94-2"8 

Columbia  Gas 
Transmission 
Corp 

Gas  Transport, 
Inc. 

12-01-53 

G-S 

500 

N 

11-01-93 

Indef, 

ST94-2n9 

Columbia  Gas 
Transmission 
Corp 

Elizabethtown 
Gas  Co. 

12-01-53 

G-S 

3,644 

N 

c 

11-01-93 

Indef. 

' ■ 

Federal  Register  /  Vol. 

59,  No.  51   /  Wednesday.  March   16,   1994  /  Notices                    12275 

-       -                 1 

Docket  No.' 

Transporter/sell- 
er 

Recipient 

Date  filed 

Pan  284, 
subpart 

Est.  max. 

daily  quarv 

tity  2 

Afl. 
Y/A/N3 

Rate 
sch. 

Date  corrv 
me  need 

Protected  ter- 
mination date 

ST94-2120 

Columbia  Gas 
Transmission 
Corp. 

Eastern  Shore 
Natural  Gas 
Co 

12-01-93 

G-S 

^0,893 

N 

11-01-93 

IrKlef. 

ST94-2121 

Columbia  Gas 
Transmission 
Corp. 

Commonwealth 
Gas  Services, 
Inc. 

12-01-93 

G-S 

103,059 

N 

11-01-93 

Indel. 

ST94-2122 

Columbia  Gas 
Transmission 
Corp. 

Blueflekj  Gas  Co 

12-01-93 

G-S 

8.682 

N 

11-01-93 

Indel. 

ST94-2123 

Columbia  Gas 
Transmission 
Corp. 

Orange  &  Rock- 
land Utilities, 
Inc. 

12-01-93 

G-S 

20,000 

N 

11-01-93 

Indef. 

ST94-2124 

Columbia  Gas 

Transmission 
Corp. 

Central  Hudson 
Gas  &  Electnc 

Corp. 

12-01-93 

G-S 

8.985 

N 

11-01-93 

IrxJef. 

ST94-2125 

Columbia  Gas 
Transmission 

Corp. 

Waterville  Gas  & 
Oil  Co. 

12-01-93 

G-S 

3.100 

N 

11-01-93 

Indef. 

ST94-2126 

Columbia  Gas 
Transmission 
Corp. 

Verona  Natural 
Gas  Co. 

12-01-93 

G-S 

800 

N 

11-01-93 

Indet. 

ST94-2127 

Columbia  Gas 
Transmission 
Corp. 

Vanceburg  Elec- 
tric Light  Heat 
&  Pwr. 

12-01-93 

G-S 

1.230 

N 

11-01-93 

kxJef. 

ST94-2128 

Columbta  Gas 
Transmission 
Corp 

Claysville  Natu- 
ral Gas  Co.. 

12-01-93 

G-S 

2,270 

N 

11-01-93 

Indef. 

ST94-2129 

Columbia  Gas 
Transmission 
Corp. 

Crty  of  North 
Middletown. 

12-01-93 

G-S 

310 

N 

11-01-93 

indet. 

ST94-2130 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Maryland,  lr>c.. 

12-01-93 

G-S 

32.521 

Y 

11-01-93 

Indet. 

ST94-2131 

Columbia  Gas 
Transmission 

Corp 

West  Ohio  Gas 
Co. 

12-01-93 

G-S 

60,944 

N 

11-01-93 

Indet. 

ST94-2132 

Columbia  Gas 
Transmission 
Corp. 

Virginia  Natural 
Gas,  Inc. 

12-01-93 

G-S 

49,030 

N 

11-01-93 

Indef. 

ST94-2133 

Columbia  Gas 
Transmission 
Corp. 

Corning  Natural 
Gas  Corp. 

12-01-93 

G-S 

222 

N 

11-01-93 

Indef. 

ST94-2134 

Columbia  Gas 
Transmission 
Corp. 

UGI  Utilities,  inc 

12-01-93 

G-S 

65,359 

N 

11-01-93 

Indet. 

ST94-2135 

Columbia  Gas 
Transmission 
Corp. 

PiedrTKint  Natu- 
ral Gas  Co. 

12-01-93 

G-S 

37,000 

N 

11-01-93 

Indef. 

ST94-2135 

Columbia  Gas 
Transmission 

Corp. 

Elam  Utility  Co  .. 

12-01-93 

G-S 

960 

N 

1 

11-01-93 

Indet. 

ST94-2137 

Columbia  Gas 

Transmission 
Corp. 

Gasco  Distribu- 
tion Systems. 
Inc 

12-01-93 

G-S 

300 

N 

1 

11-01-93 

Indef. 

ST94--<38 

Colombia  Gas 
Transmission 
Corp. 

Enron  Access 
Corp  . 

12-01-93 

G-ST 

N/A 

N 

1 

11-01-93 

Indef. 

ST94-2139 

Columbia  Gas 
Transmission 
Corp. 

Equitable  Re- 
sources Mar- 
keting Co. 

12-01-93 

G-ST 

UJA 

N 

1 

11-01-93 

Indet. 

ST94-21-;0 

Columbia  Gas 
Transmission 
Corp 

USS  Kobe  Steel 
Co. 

12-01-93 

G-ST 

N/A 

N 

1 

11-01-93 

Indef. 

ST94-2141 

Columbia  Gas 
Transmission 
Corp. 

Volunteer  En- 
ergy Corp. 

12-01-93 

G-ST 

N 

1 

F 

11-01-93 

Indet. 

ST94-2142 

Columbia  Gas 

Transmission 
Corp. 

Vesta  Energy  Co 

12-01-93 

G-ST 

N/A 

N 

1 

11-01-93 

Indef. 

ST94-2143 

Columbia  Gas 
Transmission 
Corp 

NGC  Transpor- 
tation, Inc. 

12-01-93 

G-ST 

N/A 

N 

1 

11-01-93 

Indef. 
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ST94-2144 

Coiumtna  Gas 

Transmission 
Cofp 

Southern  Tief 
Transmission 
Corp 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

Sr94-2145 

Co(umt»a  Gas 

Transmission 
Corp 

Stand  Energy  .... 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

ST9^2146 

Gotumfaia  Gas 

Transmission 
Corp 

Bethlehem  SteeJ 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef 

ST94-2147 

Coiumbia  Gas 

Transmission 
Corp 

Columbia  Gas  o^ 

Ohio,  inc 

12-01-93 

G-S 

1,407,930 

Y 

11-01-93 

Indef. 

ST94-2148 

CotufTitxa  Gas 

Transmission 
Corp 

P*e  Natural  das 
Co 

12-01-93 

G-S 

4,910 

N 

11-01-93 

Indef. 

Sr94-2U9 

Co*ufTit»a  Gas 

Transmission 
Corp 

Richrrionc)  UtMi- 
ti«s  Board 

12-01-93 

G-S 

10,000 

N 

11-01-93 

indef- 

ST94-2150 

Coiu*Ti£)ia  Gas 
Transmission 
Corp. 

Sheldon  Gas  Co 

12-01-93 

G-S 

1.910 

N 

11-01-93 

Indef. 

ST94-2151 

Coiurobta  Gas 

Transmission 
Coip 

Swickard  Gas 
Co 

12-01-93 

G-S 

1.050 

N 

11-01-93 

Indef. 

ST94-2152 

Coiumbta  Gas 

Transmission 
Cofp 

Paramount  Natu- 
ral Gas  Co. 

12-01-93 

G-S 

310 

N 

11-01-93 

Indef. 

ST94-21M 

Cotumbia  Gas 

Transmission 
Corp 

Bel1^y  Gas  Co  ... 

12-01-93 

G-S 

420 

1st 

11-01-93 

Indef. 

ST94-2154 

Co*Limb«a  Gas 

Transmission 
Corp 

Btacksviite  OK 
and  Gas 

12-01-93 

G-S 

320 

N 

11-01-93 

Indef. 

ST94-2155 

Columbia  Gas 

Transmission 
Corp. 

Lakeside  Gas 
Co 

12-01-93 

G-S 

210 

N 

11-01-93 

Indef. 

ST94-2156 

Colufntxa  Gas 

Transmission 
Corp, 

Crty  o( 

FtemingstXjrg. 

12-01-93 

G-S 

1.900 

N 

11-C'-93 

Indef 

ST94-2157 

Columtxa  Gas 

Transmission 
Corp 

City  o(  Cahisie  ... 

12-01-93 

G-S 

2,300 

N 

11-01-93 

Indef 

ST94-2158 

Coiumbe  Gas 

Transmission 
Corp. 

Cay  of 
Bfooksville 

12-01-93 

G-S 

530 

N 

11-01-93 

Indef. 

ST94-2159 

Columbia  Gas 

Transmission 
Corp 

Nashville  Gas 
Co 

12-01-93 

G-S 

10,000 

N 

11-01-93 

Indef. 

ST94-2160 

Columbia  Gas 

Transmission 
Corp. 

Nashville  Gas 
Co 

12-01-93 

G-S 

141.937 

N 

11-01-93 

Indel 

ST94-2161 

Coiunba  Gas 

Transmission 
Corp. 

Mountaineer  Gas 

Co. 

12-0V*J 

G-S 

231 ,893 

N 

11-01-93 

Indef. 

ST94-2162 

Columbia  Gas 

Transmission 
Corp. 

Washington  Gas 
Light  Co 

12-01-93 

6-S 

354.000 

N 

11-01-93 

Indef. 

ST94-2163 

Columbia  Gas 

Transmission 
Corp 

South  Jersey 
Gas  Co. 

12-01-93 

Q-S 

20.500 

N 

F 

11-01-93 

Indef. 

ST94-2164 

ColumbaGas 

Transmission 
Corp 

Umon  Light  Heat 
&  Power  Co, 

12-01-93 

G-S 

51,186 

N 

F 

11-01-93 

Indef 

ST94-2165 

Coiumbta  Gas 

Transmisson 
Corp 

Cincinnati  Gas  & 
Etectnc  Co 

12-01-93 

G-S 

242.984 

N 

F 

11-01-93 

Indef. 

ST94-2166 

Cotumdia  Gas 

Transmission 
Corp 

West  Witlgrove 
Gas  Co 

12-01-93 

G-S 

80 

N 

1 

11-01-93 

Indef. 

ST94-2167 

Columbia  Gas 
Transmission 
Corp. 

Waten/ille  Gas 
Co 

12-01-93 

G-S 

5,000 

N 

\ 

11-01-93 

Indef 
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ST94-2-68 

Columbia  Gas 
Transmission 
Corp. 

City  of  Richmond 

12-01-93 

G-S 

41,913 

N 

F 

11-01-93 

Indef. 

ST94-2169 

Columbia  Gas 

Transmission 
Corp, 

City  of  Lancaster 

12-01-93 

G-S 

19,353 

N 

F 

11-01-93 

Indef. 

ST94-2170 

Columbia  Gas 
Transmission 
Corp. 

City  of  Char- 
lottesville, 

12-01-93 

G-S 

17,049 

N 

F 

11-01-93 

Indef. 

ST94-2171 

Columbia  Gas 
Transmission 
Corp. 

Suburt>an  Natu- 
ral Gas  Co. 

12-01-93 

G-S 

3,366 

N 

F 

11-01-93 

Indef. 

ST94-2172 

Columbia  Gas 
Transmission 

Ccp 

Roanoke  Gas 

Co. 

12-01-93 

G-S 

19,475 

N 

F 

11-01-93 

Indef. 

ST94-2173 

Columbia  Gas 

Transm.ission 
Corp 

Meridian  Market- 
ing &  Trans- 
portation. 

12-01-93 

G-ST 

WA 

N 

N/A 

11-01-93 

Indef. 

ST94-2174 

Columbia  Gas 
Transmission 
Corp. 

New  Jersey  Nat- 
ural Gas  Co. 

12-01-93 

G-S 

2.545 

N 

1 

11-01-93 

Indef. 

ST94-2175 

Columbia  Gas 
Transmission 
Corp. 

North  Carolina 
Natural  Gas 

Corp, 

12-01-93 

G-S 

10,000 

N 

1 

11-01-93 

Indef. 

ST94-2176 

Columbia  Gas 
Transmission 
Corp. 

Soutti  Jersey 
Gas  Co. 

12-01-93 

G-S 

22.511 

N 

1 

11-01-93 

Indef. 

ST94-2177 

Columbia  Gas 

Transmission 
Corp. 

UGI  Utilities,  Inc 

12-01-93 

G-S 

19.520 

N 

1 

11-01-93 

Indef. 

ST94-2178 

Columbia  Gas 
Transmission 
Corp. 

National  Fuel 
Gas  Distribu- 
tion Corp.. 

12-01-93 

G-S 

18,417 

N 

F 

11-01-93 

Indef. 

ST94-2179 

Columbia  Gas 
Transmission 
Corp. 

T  W,  Phillips 
Gas  and  Oil 
Co 

12-01-93 

G-S 

4,918 

N 

F 

11-01-93 

Indef. 

ST94-2180 

Columbia  Gas 
Transmission 
Corp. 

Interstate  Utilities 
Co. 

12-01-93 

G-S 

840 

N 

1 

11-01-93 

Indef. 

ST94-2181 

Columbia  Gas 

Transmission 
Corp 

Kane  Gas  Light 
&  Heating  Co. 

12-01-93 

G-S 

1,000 

N 

1 

11-01-93 

Indef. 

ST94-2182 

Columbia  Gas 
Transmission 
Corp. 

Arlington  Natural 
Gas  Co. 

12-01-93 

G-S 

2,770 

N 

1 

11-01-93 

Indef. 

ST94-2183 

Columbia  Gas 

Transmission 
Corp. 

Equitable  Re- 
sources Mar- 
keting Co. 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

ST94-2184 

Columbia  Gas 
Transmission 
Corp. 

Volunteer  En- 
ergy Corp. 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

ST94-2185 

Columbia  Gas 
Transmission 
Corp. 

National  Gas  & 
ON  Corp. 

12-01-93 

G-S 

3,830 

N 

11-01-93 

Indef. 

ST94-2186 

Columbia  Gas 
Transmission 
Corp. 

Northeast  Ohio 
Natural  Gas, 

12-01-93 

G-S 

600 

N 

11-01-93 

Indef. 

ST94-2187 

Columbia  Gas 
Transmission 
Corp. 

Mountaineer  Gas 
Co. 

12-01-93 

G-S 

40,000 

N 

11-01-93 

Indef. 

ST94-2188 

Columbia  Gas 
Transmission 
Corp, 

Cornir>g  Natural 
Gas  Corp, 

12-01-93 

G-S 

250 

N 

11-01-93* 

Indef. 

ST94-2189 

Columbia  Gas 
Transmission 
Corp. 

Eizabethcity 
Gas  Co. 

12-01-93 

G-S 

20,000 

N 

11-01-93 

Indef. 

ST94-2190 

Columbia  Gas 
Transmission 
Corp. 

Cincinnati  Gas  & 
Electric  Co. 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

03-31-94. 

ST94-2191 

Columbia  Gas 
Transmission 
Corp. 

Coastal  Gas 
Marketing  Co. 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 
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ST9-1-2192 

Columbia  Gas 

Transmission 
Corp 

Ashland  Expto- 
'ation.  Inc. 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

indef. 

ST94-2193 

Coiumbtd  Gas 

NGO  Develop- 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

- 

Transmission 

ment  Corp 

ft 

Corp 

ST94-2194 

Coiui-nbo  Gas 
Transmission 
Corp 

Southern  Gas 
Co  ,  inc 

12-01-93 

G-S 

200 

N 

1 

11-01-93 

Indef. 

ST94-2195 

CoJombta  Gas 

Transmission 
Corp 

Columbia  Natu- 
ral Resources, 
Inc. 

12-01-93 

G-ST 

N/A 

N 

N/A 

n-0l-Q3 

Indef. 

ST94-2196 

Co*umbta  Gas 

Transmission 
Corp 

Dome 
Energyicorp 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

ST94-2197 

Coiumtxa  Gas 

Transmission 
Corp 

Enron  Access 
Cofp 

12-01-93 

G-ST 

N/A 

N 

N,A 

11-01-93 

Indef. 

ST94-2198 

Coiumb^  Gas 

Transmission 
Corp 

Atlas  Gas  Mar- 
keting. 

12-01-93 

G-ST 

N/A 

N 

N;A 

11-01-93 

Indef, 

ST9-i-2i99 

Co<ufnt>a  Gas 
Transmission 
Corp, 

O&R  Energy,  Inc 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef 

ST94-2200 

Coiumbta  Gas 

Transmission 
Corp 

Micfccn  Gas 
Services  Corp. 

12-01-93 

G-ST 

N/A 

N 

N,'A 

11-01-93 

Indef, 

ST94-2201 

Coiurrtxa  Gas 
Transmission 
Corp 

Polans  Pipeline 
Corp, 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

ST94-2202 

Coiurrtxa  Gas 

Trans.mission 
Corp 

Consoiidateo 
Fue!  Corp. 

12-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

S-r  94-2203 

Columbia  Gas 
Transmission 
Corp 

E"zabethcrry 
Gas  Co 

12-01-93 

G-ST 

N/A 

N 

N,'A 

11-01-93 

Indef. 

ST94-2204 

Cokjfnbta  Gas 

Transmission 
Corp. 

Energy  Market- 
ing Services, 

Inc, 

12-01-93 

G-ST 

N/A 

N 

N;A 

11-01-93 

Indef. 

ST94-2205 

Co*umbta  Gas 

Transmission 
Corp 

Columbia  Energy 
Services  Corp. 

12-01-93 

G-ST 

N/A 

Y 

11-01-93 

Indef. 

ST9-1-2206 

Columbta  Gas 

Transmission 
Corp 

Eastern  Marvel- 
ing Corp, 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

ST94-2207 

Columbia  Gas 
Transmission 
Corp. 

KCS  Energy 
MarVeting,  Inc 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

ST94-22C8 

Columbia  Gas 

Transmission 
Corp 

Binghamton  Co- 
generation  LP. 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

ST94-2209 

Columbia  Gas 
Transmission 
Corp 

CMS  Gas  Mar- 
keting. 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

5194-22^0 

Columbta  Gas 

Transmission 
Corp 

Orange  &  Rock- 
land Utilrtjes, 
Inc. 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

ST9-l-22n 

Columb<a  Gas 

Transmission 
Corp 

Gaslantic  Corp  .. 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

ST94-2212 

Columbia  Gas 

Timken  Co 

12-01-93 

G-ST 

N/A 

N 

11-01-93 

Indef. 

Transmission 

Corp 

ST94-22-3 

Cdumbta  Gas 

Transmission 
Corp. 

National  Fuel 
Gas  Distribu- 
tion Corp 

12-01-93 

G-S 

2.000 

N 

11-01-93 

Indef. 

ST94-2214 

Columcna  Gas 

Transmission 
Corp 

Tenneco  Gas 
MarVetng  Co, 

12-01-93 

G-S 

700,000 

N 

11-01-93 

Indef 

ST94-2215 

Columbta  Gas 

Transmission 
Corp. 

Stand  Energy  .... 

12-01-93 

G-S 

1,420 

N 

11-01-93 

Indef. 

r 
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"^"94-2216 

Columbta  Gas 

Transmission 
Corp. 

Ohio  Cum- 
berland Gas 
Co. 

12-01-93 

<• 

G-S 

2,000 

N 

1 

11-01-93 

Indef. 

ST94-2217 

Columbia  Gas 
Transmission 
Corp. 

Orwell  Natural 
Gas  Co. 

12-01-93 

G-S 

2,000 

N 

1 

l)-0t-93 

Indef. 

ST'54-2218 

Columtna  Gas 
Transmission 
Corp. 

Kentucky  Ohio 
Gas  Co. 

12-01-93 

G-S 

200 

N 

1 

11-01-93 

Indef. 

STS4-2219 

Columbia  Gas 
Transmission 
Corp. 

NGC  Transpor- 
tation, Inc. 

'2-01-93 

G-ST 

N/A 

N 

N/A 

11-01-93 

Indef. 

ST94-2220 

Columbia  Gas 
Transmission 

Western  Lewis  - 
Rectorville. 

12-01-93 

G-S 

700 

N 

1 

>1-01-93 

Indef. 

Cofp. 

1                                           1 

ST94-2221 

Columbia  Gas 
Transmission 
Corp. 

Village  of  Wil- 
liamsport. 

12-01-93 

G-S 

620 

N 

1 

n-01-93 

Indef. 

ST94-2222 

Tennessee  Gas 
Pipeline  Co. 

United  Cities 
Gas  Co. 

12-01-93 

G-S 

50,000 

N 

1 

11-03-93 

Indef. 

ST94-2223 

Tennessee  Gas 

Pipel.ne  Co. 

Aqmla  Energy 
Marketing 
Corp. 

12-01-93 

G-S 

375 

N 

F 

11-09-93 

Indef. 

ST94-2224 

Tennessee  Gas 

Pipeline  Co. 

Brooklyn  Union 
Gas  Co. 

12-01-93 

G-S 

10,260 

N 

F 

11-09-93 

Indef. 

ST94-2225 

Tennessee  Gas 
Pipehn€  Co. 

Clinton  Gas  Mar- 
keting Inc. 

12-01-93 

G-S 

50 

N 

F 

11-2:^93 

Indef. 

ST94-2226 

Tennessee  Gas 
Pipeline  Cc. 

Meridian  Market- 
ing &  Trans. 
Corp. 

12-01-93 

G-S 

500 

N 

1 

09-14-93 
11-10-93 

Indef. 

ST94-2227 

Tennessee  Gas 

Energy  North 

12-01-93 

G-S 

4.799 

N 

F 

Indef. 

Pipeline  Co. 

Natural  Gas 
Inc. 
Eastex  Hydro- 

£194-2228 

Midwestern  Gas 

'2-01-93 

G-S 

60.000 

N 

I 

11-01-93 

Indef. 

Transmission 

cartx)ns  inc 

Cc. 

S  ■"94-2229 

Natural  Gas  PI 
Co.  of  America. 

Tauber  Oil  Co  ... 

12-01-93 

G-S 

50,000 

N 

1 

11-04-^3 

Indef. 

ST94-2230 

Ozark  Gas 
Transmission 
Systen\ 

Helmerrch  & 
Payne  Ene^ 
Sen^ice. 

'2-01-93 

G-S 

10,000 

N 

F/l 

11-01-53 

Indef. 

ST94-2231 

Sabine  Pipe  Line 
Co. 

Texaco  Gas 
Marketing  Inc. 

1 2-01-93 

G-S 

50.000 

A 

F 

11-01-93 

Indef. 

ST9^2232 

Sabine  Pipe  Line 
Co. 

NGC  Transpor- 
tation Inc. 

12-01-93 

G-S 

60.000 

N 

F 

11-01-93 

Indef. 

ST94-2234 

Sabine  Pipe  Lirie 
Co. 

Cypress  Gas 
Pipeline  Co. 

12-01-93 

G-S 

40,000 

N 

1 

11-02-93 

Indef. 

ST94-2235 

Delhi  Gas  Pipe- 
line Corp. 

Koch  Gas  Pipe- 
line Co. 

12-01-93 

C 

250,000 

N 

' 

11-0V-93 

Indef. 

ST94-2236 

DeliTi  Gas  Pipe- 
line Corp. 

Nat.  Gas  P'L  Co. 

of  Amenca,  et 

al. 
Texas  Eastern 

12-01-93 

C 

4  000 

N 

1 

11-01-93 

Indef. 

ST94-2237 

SeaguU  Shore- 

,2-01-93 

C 

20,000 

N 

1 

11-01-^ 

Indef. 

line  System. 

Transmission 
Corp. 

ST94-2238 

Granite  State 
Gas  Trans., 

Inc. 

Northern  Utilities, 
Inc. 

12-01-93 

B 

28,768 

Y 

F 

11-01-93 

10-31-00. 

ST9-i-2239 

Gfarelfi  State 
Gas  Trans., 
Inc. 

Bay  State  Gas 
Co. 

12-01-93 

B 

34,092 

Y 

F 

11-01-93 

• 

10-31-00. 

ST94-2240 

Granrte  State 
Gas  Trans., 
Inc. 

Northern  Utiimes. 
Inc. 

12-01-93 

B 

3,603 

Y 

F 

11-01-93 

10-31-00. 

ST94-2241 

Granrte  State 
Gas  Trans  , 

Inr 

Bay  State  Gas 
Co. 

'2-0'-93 

B 

126.279 

Y 

F 

11-01-93 

10-31-00. 

ST94-2242 

IIIC 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Co..  et  al. 

12-02-93 

C 

5,000 

N 

i 

11-01-93 

Indef. 

2280 
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ST94-2243 

A.-Vansas  West- 
ern Pipeline 
Co 

Viskase  Corp 

12-02-93 

G-S 

er 

1,600 

N 

10-01-93 

12-31-94. 

S'9'1-22-14 

Columbia  Gas 
Transmission 
Corp 

Entity  Type  

12-02-93 

G-S 

19.353 

N 

11-01-93 

Indef. 

ST5-:-22>i5 

Columbia  Gas 
Transmission 
Corp 

City  of  Char- 
lottesville. 

12-02-93 

G-S 

17,049 

N 

11-01-93 

Indet. 

ST94-2246 

Coiumbia  Gas 
Transmission 
Corp 

T.W.  Phillips 
Gas  &  Oil  Co. 

12-02-93 

G-S 

4,918 

N 

11-01-93 

Indef. 

ST94-2247 

Coiumoia  Gas 

Transmission 
Corp 

Columbia  Gas  of 
Maryland,  Inc, 

12-02-93 

G-S 

32,521 

Y 

11-01-93 

Indef. 

ST94-2248 

Columbia  Gas 

Transmission 
Cofp 

Columbia  Gas  of 
Kentucky,  Irx;. 

12-02-93 

G-S 

190,880 

Y 

11-01-93 

Indef. 

ST94-2249 

Columbia  Gas 
Transmission 
Corp, 

Gas  Transport, 

!nc 

12-02-93 

G-S 

500 

N 

11-01-93 

Indef. 

ST94-2250 

Columbia  Gas 

Transmission 
Corp 

Nashville  Gas 
Co 

12-02-93 

G-S 

10,000 

N 

11-01-93 

Indef. 

ST94-225' 

Columbia  Gas 
Transmission 
Corp 

Providence  Gas 
Co. 

12-02-93 

G-S 

2,545 

N 

11-01-93 

Indef. 

ST94-2252 

Columbia  Gas 

Transmission 
Corp 

Columbia  Gas  of 
Ohio.  Inc. 

12-02-93 

G-S 

3,000,000 

Y 

11-01-93 

Indef. 

ST94-2253 

Columbia  Gas 
Transmission 
Corp 

Columbia  Gas  of 
Maryland,  Inc. 

12-02-93 

G-S 

N/A 

Y 

11-01-93 

Indef. 

ST94-2254 

Columbia  Gas 

Transmission 
Corp, 

Columbia  Gas  of 
Kentucky,  lr»c. 

12-02-93 

G-S 

N/A 

Y 

11-01-93 

Indef. 

ST94-2255 

Columbia  Gas 

Transmission 
Corp 

Clinton  Gas  Mar- 
keting, Inc, 

12-02-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-2256 

Columbia  Gas 

Transmission 
Corp, 

Miami  Valley  Re- 
sources, Inc. 

12-02-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-2257 

Columbia  Gas 
Transmission 
Corp 

Equitable  Gas 

Co 

12-02-93 

G-S 

72.056 

N 

F 

11-01-93 

11-30-93. 

ST94-2258 

Columbia  Gas 
Transmission 
Corp 

Cabot  Corp 

12-02-93 

B 

15.000 

N 

11-01-93 

Indef. 

ST94-2259 

Columbia  Gas 
Transm.iSSion 
Corp 

Washington  Gas 
Light  Co. 

12-02-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-2260 

Columbia  Gas 
Transmission 
Corp, 

Unrted  States 
Gypsum  Co. 

12-02-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST 94- 226" 

Columbia  Gas 
Transmission 
Corp 

Elizabethcity 
Gas  Co 

12-02-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-2262 

Columbia  Gas 

Transmission 
Corp 

East  Tennessee 
Natural  Gas. 

12-02-93 

G-S 

5,000 

N 

11-01-93 

Indef. 

ST94-2253 

Columbia  Gas 
Transmission 
Corp, 

Enron  Access 
Corp 

12-02-93 

G-S 

120 

N 

11-01-93 

03-31-94. 

ST94-2264 

Columbia  Gas 
Transmission 
Corp, 

Enron  Access 
Corp 

12-02-93 

G-S 

205 

N 

P 

11-01-93 

03-31-94. 

ST94-2265 

Columbia  Gas 
Transmission 
Corp, 

Interstate  Gas 
Supply,  Inc. 

12-02-93 

G-S 

615 

N 

11-01-93 

Indef. 

ST94-2266 

Columbia  Gas 
Transmission 
Corp. 

Enron  Access 
Corp, 

12-02-93 

G-S 

266 

N 

11-01-93 

03-31-94. 
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ST94-2267 

Columbia  Gas 
Transmission 
Corp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

1,465 

N 

F 

11-01-93 

05-31-94. 

ST94-2268 

Columbia  Gas 
Transmission 
Corp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

10 

N 

11-01-93 

03-31-94. 

ST94-2269 

Columoia  Gas 
Trans  missKxi 
Corp. 

Enron  Access 

Corp. 

12-02-93 

G-S 

166 

N 

11-01-93 

03-31-94. 

ST94-2270 

Columbia  Gas 
Transmission 
Corp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

67 

N 

11-01-93 

09-30-94. 

ST94-2271 

Columbia  Gas 

Transmission 
Corp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

2,572 

N 

11-01-93 

03-31-94. 

ST94-2272 

Columbia  Gas 
Transmisston 

Corp. 

PPG  Industnes  .. 

12-02-93 

G-S 

240 

N 

11-01-93 

03-31-94. 

ST94-2273 

Columbia  Gas 
Transmission 

Piedmont  Natu- 
ral Gas  Co 

12-02-93 

G-S 

37,000 

N 

11-01-93 

Indet 

Corp. 

1 

ST94-2274 

Columbia  Gas 
Transmission 
Corp. 

Coming  Natural 
Gas  Corp. 

12-02-93 

G-S 

222 

N 

11-01-93 

lnde«. 

ST94-2275 

Columbia  Gas 

RoarvDke  Gas 

12-02-93 

G-S 

19,475 

N 

11-01-93  '  t-^oet 

Transmission 

Co. 

Corp. 

ST94-2276 

Columbia  Gas 

South  Jersey 

12-02-93 

G-S 

20.500 

N 

11-01-93 

indef 

Transmission 

Gas  Co. 

Corp. 

ST94-2277 

Columbia  Gas 
Transmission 
Corp. 

Mountaineer  Gas 
Co. 

12-02-93 

G-S 

231,893 

N 

11-01-93 

lnde<. 

ST94-2278 

Columbia  Gas 
Transmission 
Corp. 

Virginia  Natural 
Gas.  Inc. 

12-02-93 

G-S 

49.030 

N 

11-01-93 

Indel 

ST94-2279 

Columbia  Gas 
Transmission 
Corp. 

Washington  Gas 
Light  Co. 

12-02-93 

G-S 

354.000 

N 

■■  1-01-93     inoet- 

ST94-2280 

Columbia  Gas 
Transmission 
Corp. 

Eastern  Natural 
Gas  Co. 

12-02-93 

G-S 

1,466 

N 

11-01-^  ,  inoel- 

ST94-2281 

CoJumbta  Gas 

Transmission 
Corp. 

Eastern  Shore 
Natural  Gas 
Co. 

12-02-93 

G-S 

1,533 

N 

11-01-93  '  inde*. 

ST94-2282 

Columbia  Gas 
TrafTsmtssion 
Corp. 

South  Jersey 
Gas  Co. 

12-02-93 

B 

ia222 

N 

n-0l-93 

inoeL 

ST94-2283 

Cofumbia  Gas 
Trarts  mission 
Corp. 

Lancaster  Glass 

12-02-93 

G-S 

500 

N 

^ 

11-01-93 

ndel 

ST94-2284 

Columbta  Gas 

Trartsmission 
Corp. 

Toyota  Motor 
Manufactunng 
USA.  inc. 

12-02-93 

G-S 

6.064 

N 

'" 

11-01-93 

Indet 

ST94-2285 

Columbia  Gas 
Transmission 
Corp. 

PPG  Industnes  .. 

12-02-93 

G-S 

210 

N 

1 1-01-93 

03-31-94. 

ST94-2286 

Columbta  Gas 
Transmission 
Corp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

68 

N 

iv-oi-ao 

03-31-94. 

ST94-2287 

Columbia  Gas 

North  Carolina 

12-02-93 

G-S 

9,80^ 

N 

11-01-93 

\nOei. 

Trartsmission 

Natural  Gas 

Corp. 

Corp. 

ST94-2288 

Columbia  Gas 
Transrrvsston 
Corp. 

Cotumbia  Gas  of 

Pennsylvania. 
Inc. 

12-02-93 

c»-s 

N/A 

N 

11-01-93 

tndel 

ST94-2289 

Columbia  Gas 

Trarwmission 

Richmond  Power 
Enterpnse, 

12-02-93 

G-S 

N,'A 

N 

11-01-93 

Indef. 

Corp. 

LP.. 

1 

ST94-2290 

Cotumbia  Gas 
T'ansmsston 

Commonweatth 
Gas  Services. 

12-02-93 

G-S 

NyA 

Y 

11-01-93    irxJel. 

1 

Corp. 

Ina 

1 
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ST94-2291 

Cotumbia  Gas 
Transmission 
Corp. 

Equitable  Re- 
sources Mar- 
keting Co. 

12-02-93 

G-S 

10.600 

N 

F 

11-01-93 

03-31-94. 

ST94-2292 

Columbia  Gas 
Transmission 
Corp. 

Piedmont  Natu- 
ral Gas  Co. 

12-02-93 

&-S 

10,000 

N 

F 

11-01-93 

03-31-94. 

ST94-2293 

Columbia  Gas 

Transmission 
Corp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

50 

N 

F 

11-01-93 

03-31-94. 

ST94-2294 

Columbia  Gas 

Transmission 
Corp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

122 

N 

F 

11-01-93 

03-31-94. 

ST94-2295 

Columbia  Gas 

Transmission 
Corp. 

Elizabethcity 
Gas  Co. 

12-02-93 

G-S 

3,644 

N 

11-01-93 

Indef. 

ST94-2296 

Columbia  Gas 
Transmission 
Corp. 

Biuefield  Gas  Co 

12-02-93 

G-^ 

8.682 

N 

11-01-93 

Indef, 

ST94-2297 

Columbia  Gas 

National  Fuel 

12-02-93 

G-S 

18,417 

N 

11-01-93 

Indef. 

Transmission 

Gas  Distribu- 

Corp. 

tion  Corp, 

( 

ST94-2298 

Columbia  Gas 
Transmission 
Corp. 

North  Carolina 
Natural  Gas 
Corp. 

12-02-93 

G-S 

5,199 

N 

11-01-93 

Indef. 

ST94-2299 

Columtxa  Gas 
Transmission 
Corp. 

Orange  &  Rock- 
land Ut'lities, 
Inc. 

12-02-93 

G-S 

20,000 

i 

N 

11-01-93 

Indef. 

ST94-2300 

Columbia  Gas 
Transmission 
Corp. 

Eastern  Shore 
Natural  Gas 
Co. 

12-02-93 

G-S 

10,893 

N 

11-01-93 

Indef. 

ST94-2301 

Columbia  Gas 
Transmission 
Corp. 

Peoples  Natural 
Gas  Co. 

12-02-93 

G-S 

100 

N 

11-01-93 

Indef. 

ST94-2302 

Columbia  Gas 

Transmission 
Corp. 

West  Ohio  Gas 
Co. 

12-02-93 

B 

32,651 

N 

11-01-93 

Indef. 

ST94-2303 

Columbia  Gas 
Transmission 
Corp. 

Interstate  Gas 
Ma.-Veting,  inc. 

12-02-93 

Q-S 

200 

N 

11-01-93 

Indef. 

ST94-2304 

Columbia  Gas 
Transmission 
Corp. 

Energy  Market- 
ing Services, 
Inc. 

12-02-93 

G-S 

186 

N 

11-01-93 

03-31-94. 

ST94-2305 

Columbia  Gas 
Transmission 
Corp. 

Southern  Gas 
Co.,  Inc. 

12-02-93 

G-S 

2,550 

N 

11-01-93 

Indef. 

ST94-2306 

Columbia  Gas 
Transmission 
Corp. 

Interstate  Gas 
MarVeting.  IrK. 

12-02-93 

G-S 

215 

N 

11-01-93 

03-31-94. 

ST94-2307 

Columbia  Gas 
Transmission 
Corp. 

Piedmont  Natu- 
ral Gas  Co. 

12-02-93 

G-S 

23,000 

N 

11-01-93 

Indef. 

ST94-2308 

Columbia  Gas 
Transmission 
Corp, 

Peoples  Natural 
Gas  Co 

12-02-93 

G-S 

3.050 

N 

11-01-93 

Indef. 

ST94-2309 

Columbia  Gas 
Transmission 
Corp. 

Gas  Transport, 

Inc. 

12-02-93 

G-S 

6,350 

N 

11-01-53 

Indef. 

ST94-2310 

Columbia  Gas 

Transmission 
Corp. 

Empire  Detroit 
Steel. 

12-02-93 

G-S 

2,942 

N 

11-01-93 

03-31-94. 

ST94-23n 

Columbia  Gas 
Transmission 
Corp. 

New  England 
Power. 

12-02-53 

G-S 

60,790 

N 

11-01-53 

10-31-14. 

ST94-2312 

Columbia  Gas 

Transmission 
Corp 

Georgecit-/  Co- 
generation, 
LP.. 

12-02-93 

G-S 

6,700 

N 

11-01-93 

Indef. 

ST94-2313 

Columbia  Gas 

Transmission 
Corp. 

Enron  Access 
Corp, 

12-€2-«3 

G-S 

150 

N 

11-01-93 

03-31-94. 

ST94-2314 

Columbia  Gas 

PPG  Industnes  .. 

12-02-93 

G-S 

104 

N 

11-01-93 

03-31-94. 

Transmission 

1 

Corp. 

1 
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1 

Date  corry 
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mination date 

ST94-2315 

Columbia  Gas 
Transmission 
Corp. 

West  Ohio  Gas 
Co 

12-02-93 

G-S 

60,944 

N 

11-01-93 

Indef. 

ST94-2316 

Columbia  Gas 
Transmission 
Corp. 

Pennsylvania 
Gas  &  Water 
Co. 

12-02-93 

G-S 

16,517 

N 

11-01-93 

Indef. 

ST94-2317 

Columbia  Gas 
Transmission 
Corp. 

Penn  Fuel  Gas, 
Inc. 

12-02-93 

G-S 

10,715 

N 

11-01-93 

Indef. 

ST94-2318 

Columbia  Gas 
Transmission 
Corp. 

Central  Hudson 
Gas  &  Electric 
Corp. 

12-02-93 

G-S 

8,985 

N 

11-01-93 

Indef. 

ST94-2319 

Columbia  Gas 

Transmission 
Corp. 

Sutxjrban  Natu- 
ral Gas  Co. 

12-02-93 

G-S 

3,366 

N 

11-01-93 

Indef. 

ST94-2320 

Columbia  Gas 
Transmission 
Corp. 

Baltinwre  Gas  & 
Electjic  Co. 

12-02-93 

G-S 

141,937 

N 

11-01-93 

Indef. 

ST94-2321 

Columbia  Gas 
Transmission 
Corp. 

New  Jersey  Nat- 
ural Gas  Co. 

12-02-93 

G-S 

7,455 

N 

F 

11-01-93 

Indef. 

ST94-2322 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio. 

12-02-93 

G-S 

1,407,930 

A 

11-01-93 

Indef. 

ST94-2323 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania, 
Inc. 

12-02-93 

G-S 

456.776 

A 

11-01-93 

Indef. 

ST94-2324 

Columbia  Gas 
Transmission 
Corp. 

Cincinnati  Gas  & 
Eiectnc  Co 

12-02-93 

G-S 

242,984 

N 

11-01-93 

Indef. 

ST94-2325 

Columbia  Gas 
Transmission 
Corp, 

New  York  State 
Eiectnc  &  Gas 
Corp. 

12-02-93 

G-S 

585-4 

N 

11-01-93 

Indef. 

ST94-2326 

Columbia  Gas 

Transmission 
Corp, 

Union  Light  Heat 
&  Power  Co. 

12-02-93 

G-S 

51,186 

N 

11-01-93 

Indef. 

ST94-2327 

Columbia  Gas 

Transmission 
Corp, 

Delmarva  Power 
&  Light  Co. 

12-02-93 

G-S 

10.110 

N 

11-01-93 

Indef. 

ST94-2328 

Columbia  Gas 
Transmission 
Corp. 

Dayton  Power  & 
Light  Co. 

12-02-93 

G-S 

205,019 

N 

11-01-93 

Indef. 

ST94-2329 

Columbia  Gas 
Transmission 
Corp. 

UGI  Utilities,  inc 

12-02-93 

G-S 

65,359 

-N 

11-01-93 

Indef. 

ST94-2330 

Columbia  Gas 
Transmission 
Corp 

Commonwealth 
Gas  Services. 
Inc. 

12-02-93 

G-S 

103.059 

A 

11-01-93 

Indef. 

ST94-2331 

Columbia  Gas 
Transmission 
Corp, 

Ashland  Petro- 
leum Co. 

12-02-93 

G-S 

3,500 

N 

11-01-93 

Indef. 

ST94-2332 

Columbia  Gas 
Transmission 
Corp. 

Westvaco  Corp  . 

12-02-93 

G-S 

4,186 

N 

11-01-93 

10-31 -08. 

ST94-2333 

Columbia  Gas 
Transmission 
Corp 

MarV  Resources 
Corp. 

12-02-93 

G-S 

900 

N 

11-01-93 

Indef. 

ST94-2334 

Columbia  Gas 
Transmission 
Corp, 

West  Ohio  Gas 
Co, 

12-02-93 

G-S 

3,000 

N 

11-01-93 

Indef. 

ST94-2335 

Columbia  Gas 
Transmission 
Corp. 

T.W.  Phillips 

Gas  &  Oil  Co, 

12-02-93 

G-S 

4,000 

N 

11-01-93 

Indef. 

ST94-2336 

Columbia  Gas 
Transmission 
Corp, 

T,W.  Phillips 
Gas  &  Oil  Co, 

12-02-93 

G-S 

3,257 

N 

11-01-93 

Indef. 

ST94-2337 

Columbia  Gas 
Transmission 
Corp. 

Union  Light  Heat 
&  Power  Co. 

12-02-93 

G-S 

22,340 

N 

11-01-93 

Indef. 

ST94-2338 

Columbia  Gas 
Transmission 
Corp. 

Equitable  Re- 
sources Mar- 
keting Co. 

12-02-93 

G-S 

9,400 

N 

11-01-93 

03-31-94. 
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1 

ST94-2339 

CcOum^M  Gas 
Transmission 
Corp 

Columtxa  Gas 

Stand  Energy  .... 

12-02-93 

G-S 

325 

N 

F 

11-01-93 

Indef. 

1 

ST94-2340 

Knjpp  Energy 

12-02-«3 

G-S 

750 

N 

F 

11-01-93 

Indef. 

H 

Transmission 

Engineenng, 

^H 

Corp. 

Inc. 

^H 

ST94-2341 

Coiumtxa  Gas 
Transmisswn 
Corp. 

CoUjmt»a  Gas 

City  o<  Richmond 

12-02-93 

G-S 

41,913 

N 

1 

11-01-93 

Indef. 

1 

ST94-2342 

Panharxlle  Trad- 

12-02-93 

G-S 

N/A 

N 

1 

11-01-93 

Indef. 

H 

Transmission 
Corp. 
CdumtitaGas 

ing  Co, 

H 

ST94-2343 

Connmonweatth 

12-02-93 

G-S 

61,252 

A 

11-01-93 

Indef. 

H 

Transmission 

Gas  Sen/ices, 

^H 

Corp. 

Inc. 

^H 

ST94-2344 

CoJumbia  Gas 
Transmission 
Co<p. 

Gfls  Transport. 
Inc. 

12-02-93 

G-S 

1,650 

N 

11-01-93 

Indef. 

1 

ST94-2345 

COumtna  Gas 

Transmission 
Corp. 

Eastern  MarVet- 

ing  Corp. 

12-02-93 

G-S 

5.500 

N 

11-01-93 

Indef. 

1 

ST94-2346 

CoiurrtM  Gas 

Transmission 
Corp 

Co(umb<a  Energy 
Services  Corp. 

12-02-93 

G-S 

95 

A 

11-01-93 

03-31-94. 

1 

ST94-2347 

CoJumtita  Gas 
Transmission 
Cofp. 

Enron  Access 
Corp. 

12-02-93 

G-S 

7,166 

N 

11-01-93 

03-31-94. 

1 

ST94-2348 

CoJumtxa  Gas 
Transmission 
Corp 

Latrobe  Stee(  Co 

12-02-93 

G-S 

2,500 

N 

11-01-93 

Indef. 

1 

ST94-2349 

Columbta  Gas 

Transmission 
CORP.. 

Interstate  Gas 
Supp*y.  Inc. 

'  12-02-93 

G-S 

1,000 

N 

11-01-93 

03-31-94. 

1 

ST94-2350 

Colun'^bia  Gas 

Transmission 
Co<p. 

Enron  Access 
Corp. 

12-02-93 

G-S 

165 

N 

11-01-93 

a«1-94. 

1 

ST94-2351 

Coiunibta  Gas 
Transmission 
Cofp. 

CuKinnaC  Gas  & 

Electnc  Co. 

12-02-93 

G-S 

117,680 

N 

11-01-93 

Indef. 

1 

ST9^2352 

Coiumbta  Gas 

Transmission 
Cofp. 

Orange  &  Rock- 
land Utiimes, 
Inc. 

12-02-93 

B 

67,100 

N 

c 

11-01-93 

Indef. 

1 

ST94-2353 

Columbia  Gas 

Transmission 
Corp 

Columbia  Gas  erf 

0^10. 

12-02-93 

B 

2,500 

A 

11-01-93 

Indef. 

1 

ST94-2354 

Columbta  Gas 
Transmission 
Corp. 

National  Fuei 
Gas  Suppty. 

12-02-93 

G-S 

10 

N 

11-01-93 

Indef. 

1 

ST94-2355 

CoiLrrtoaGas 

National  Fue< 

12-02-93 

G-S 

7,748 

N 

11-01-93 

Indef. 

^H 

Transmission 

Gas  Distnbt>- 

■1 

Corp. 

tjon  Corp 

■ 

ST94-2366 

Cdunioia  Gas 
Transmission 
Cofp. 

Honda  o(  Amer- 
ica Manufac- 
turing, Inc. 

12-02-93 

G-S 

4,000 

N 

11-01-93 

03-31-94.                    H 

ST94-2357 

CoiumbiaGas 
Transmission 
Corp 

UGI  Utitrties.  kx 

12-02-93 

B 

50,412 

N 

11-01-93 

Indef.                           H 

ST94-2358 

Coiumbia  Gas 
Transmission 
Corp. 

Pubbc  Service 
Electnc  &  Gas 

12-02-93 

B 

55,000 

N 

11-01-93 

Indef.                           ■ 

ST94-2a'V9 

Columbia  Gas 
Transmission 

Ba«)fnore  Gas  & 

Electnc  Co. 

12-02-93 

B 

123,396 

N 

11-01-93 

lnde(. 

■ 

Corp 

■ 

ST94-2360 

CotumbfflGas 
Transmission 
Corp. 

Mourtaineer  Gas 
Co 

12-02-93 

B 

3,500 

N 

11-01-93 

Indef.                           ^1 

ST94-2381 

TranscontinenaJ 
Gas  P/L  Corp 

Pennsytvania 
Fuei  Gas  Co. 

12-02-93 

G-S 

4,412 

A 

11-06-93 

10-31-12. 

■ 

ST94-2362 

Transcontinental 
Gas  P/L  Corp. 

City  of  Richmond 

12-02-93 

G-S 

366 

N 

11-06-93 

03-31-17. 

H 

ST94-2363 

TranscontineotaJ 
Gas  P/L  Corp. 

Brooklyn  Union 
Gas  Co. 

12-02-93 

G-S 

10.327 

N 

r 

11-06-93 

10-31-12. 

H 
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Tiansporter'sell- 
er 

Recipient 

Date  filed 

Part  284, 
subpart 

Est.  max, 

darty  quan- 

trtys 

Atf, 
Y  k-U3 

Rate 
sch. 

Date  com- 
mencea 

Protected  ter- 
mination aaie 

ST94-2364 

Willisfon  Basin 
Inter.  P.'l  Co. 

Prainelands  Erv 
ergv  Marvel- 
ing, Inc. 

12-02-93 

G-S 

251,719 

A 

1 

11-02-93 

09-30-94. 

ST94-2S65 

Natural  Gas  P/L 
Co,  of  Amenca 

U.S.  Gas  Trans- 
portation, Inc, 

12-02-93 

G-S 

30,000 

N 

1 

11-10-93 

Indef. 

ST94-2366 

Kern  River  Gas 
Transmission 
Co. 

Southwest  Gas 
Corp. 

12-02-93 

B 

14,000 

N 

11-03-93 

Indef. 

ST94-2367 

Algonquin  Gas 
Transmission 
Co. 

Orange  &  Rock- 
land Utilities, 
Inc. 

< 2-02-93 

B 

5,089 

N 

11-01-93 

Ir>def. 

ST94-2368 

Pacific  Gas 
Transmission 
Co. 

Chevron  U.S.A., 
Inc. 

12-02-93 

G-S 

31,348 

N 

11-01-93 

Indef. 

ST94-2369 

Pacific  Gas 
Transmtssion 
Co. 

Petro-Canada 

Hydrocartx)ns, 
Inc. 

12-02-93 

G-S 

27,658 

N 

11-01-93 

Indef. 

ST94-2370 

Paciftc  Gas 
Transmission 
Co. 

Cascade  Natural 
Gas  Corp. 

12-02-93 

G-S 

31,335 

N 

11-01-93 

Indef. 

ST94-2371 

Pacific  Gas 

Transmission 
Co. 

Washington 
Water  Power 
Co. 

12-02-93 

G-S 

54  &4' 

N 

11-01-93 

Indef. 

ST94-2372 

Pacific  Gas 
Transmission 
Co. 

Washington 
Water  Power 
Co. 

12-02-93 

G-S 

20.782 

N 

11-01-93 

Indef. 

ST94-2373 

Texas  Gas 

Transmission 
Corp 

Elizabeth  Natural 
Gas,  Inc. 

12-03-93 

G-S 

50 

N 

11-01-93 

Indef. 

ST94-2374 

Texas  Gas 
Transmission 
Corp 

Ci^y  of  Basile 

12-03-93 

G-S 

900 

N 

11-01-93 

Indef. 

ST94-2375 

Texas  Gas 
Transmission 

Evangeline  Gas 
Co.,  Inc. 

12-03-93 

G-S 

2,600 

N 

11-01-93 

Indef. 

Corp. 

ST94-2376 

Texas  Gas 

Transmission 
Corp, 

Entex  

12-03-93 

G-S 

250 

N 

11-01-93 

Indef. 

ST94-2377 

Texas  Gas 
Transmission 
Corp, 

Lafourche  Gas 
Corp. 

12-03-93 

G-S 

1,300 

N 

11-01-93 

Indef. 

ST94-2378 

Texas  Gas 

Transm.ission 
Corp, 

Jennings  Gas, 
Inc. 

12-03-93 

G-S 

35 

N 

11-01-93 

Indef. 

ST94-2379 

Texas  Gas 
Transmission 
Corp 

Farmers  Gas 
Service,  Inc. 

12-03-93 

G-S 

200 

N  . 

11-01-93 

Indef. 

ST94-2380 

Texas  Gas 
Transmission 
Corp. 

Crty  of  Mamou  ... 

12-0S-93 

G-S 

2.100 

N 

11-01-93 

Indef. 

ST94-2381 

Texas  Gas 

Transmission 
Corp 

Mowata  Gas  Co 

-2-03-93 

G-S 

200 

N 

11-01-93 

Indef. 

ST94-2382 

Texas  Gas 
Transmission 
Corp 

City  of  Morgan  .. 

12-03-93 

G-S 

6,284 

N 

11-01-93 

Indef. 

ST94-2383 

Texas  Gas 
Transmission 
Corp, 

Nezpique  Gas 
System,  Inc. 

12-03-93 

G-S 

250 

N 

11-01-93 

Indef. 

ST94-2384 

Texas  Gas 
Transmission 
Corp, 

Richie  Gas  Sys- 
tem, Inc. 

12-03-93 

G-S 

50 

N 

11-01-93 

Indef. 

ST94-2385 

Transok,  Inc  

ANR  Pipeline 
Co.,  et  al. 

12-03-93 

C 

5,000 

N 

1 

11-06-93 

Indef. 

ST94-2386 

Sabine  Pipe  Line 
Co, 

LL&E  Gas  Mar- 
keting, Inc. 

12-03-93 

G-S 

250.000 

N 

1 

11-01-93 

Indef. 

ST94-2387 

Algonquin  Gas 

Transmission 
Co 

Bay  State  Gas 
Co. 

12-03-93 

B 

5.690 

N 

F 

11-10-93 

Indef. 

ST94-2388 

Algonquin  Gas 

Boston  Edison 

12-03-93 

G-S 

250.000 

N 

1 

11-12-93 

lodef. 

Transmission 

Co. 

1 

Co. 

1 
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Docket  No. 


ST94-2389 

STd4-239' 

ST94-2392 
5^94-2393 

Si94-2394 
ST9^2395 
ST9J-2396 
ST9-i-2397 
ST94-2398 
519-1-2399 
S'94-2400 

519-1-2402 
ST94-2403 
ST94-2404 
ST94-2405 
ST94-2406 
5^94-2407 

ST94-2408 

ST94-2409 

ST94-2410 

ST94-2411 

ST94-2412 

ST94-2413 

ST94-2414 

ST94-24 1 5 

ST94-2416 

ST94-2417 

ST94-2418 

ST94-2419 

ST94-2420 

ST94-2421 

ST94-2422 

ST94-2423 


Transporter/sell- 
er 


Recipient 


Algonquin  Gas 
Transmission 
Co. 

GuH  Energy 
Pipeline  Cc 

Gutt  Energy 

Pipeline  Co. 
Southern  Natural 

Gas  Co 
Natural  Gas  PL 

Co.  of  America 
El  Paso  Natural 

Gas  Co. 
Williams  Natural 

Gas  Co. 
VVilltams  Natural 

Gas  Co. 
Williams  Natural 

Gas  Co. 
Williams  Natural 

Gas  Co. 
Willams  Natural 

Gas  Co. 
Williams  Natural 

Gas  Co 
Williams  Natural 

Gas  Co. 
Wiiiams  Natural 

Gas  Co, 
Williams  Natural 

Gas  Co 
Williams  Natural 

Gas  Co 
Williams  Naturai 

Gas  Co. 
Williams  Natural 

Gas  Co. 

Williams  Natural 

Gas  Co. 
Williams  Natural 

Gas  Co. 
WiiUams  Natural 

Gas  Co. 
Williams  Natural 

Gas  Co 
Williams  Natural 

Gas  Co 
WHiiams  Natural 

Gas  Co. 
Williams  Natural 

Gas  Go 
Williams  Natural 

Gas  Co 
WHiiams  Natural 

Gas  Co. 
Natural  Gas  P'L 

Co  o<  America 
Natural  Gas  P'L 

Co  ol  Anienca 
Natural  Gas  P'L 

Co  ot  America 
K  N  Interstate 

Gas  Trans  Co. 
K  N  Interstate 

Gas  Trans.  Co 
K  N  interstate 

Gas  Trans.  Co 
K  N  Interstate 

Gas  Trans.  Co 


Connecticut  Nat- 
ural Gas  Corp. 

Natural  Gas 

Ppeime  Co.  o* 

Amenca. 
Trunkline  GaS 

Co. 
City  of  Havana  .. 

O&R  Energy,  Inc 

ONG  Western, 

Inc- 
Maratnon  Oil  Go 

Consolidated 

Fuel  Corp. 
Consolidated 

f-uel  Corp. 
Consolidated 

Fuel  Corp 
Mountain  Iron  & 

Supply  Co. 
Mountain  Iron  & 

Supply  Co. 
Mountain  Iron  & 

Supply  Co 
Continental  Nat- 
ural Gas.  Inc. 
Vesta  Energy  Co 

Vesta  Energy  Co 

Vesta  Energy  Co 

Cat>ot  Oil  &  Gas 
MarVeting 
Corp, 

PG&E  Re- 
sources Co. 

Associated  Natu- 
ral Gas,  Inc. 

ArrK)CO  Energy 
Trading  Corp. 

Marattx)n  Oil  Co 

industnai  Gas 

Services,  inc. 
Cibola  Corp  


Date  fHed 


Ciboia  Corp  ... 

Cibola  Corp  .. 

MoPil  Natural 

Gas,  Inc. 
City  of  Salem 


Valero  Gas  Mar- 
keting, LP. 

Valero  Gas  Mar- 
keting. L.P. 

NGC  Transpor- 
tation, Inc. 

Utilicorp  United, 
Inc. 

NGC  Transpor- 
tation, Inc, 

Amoco  Energy 
Trading  Corp. 


Part  284, 
subpart 


12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-^3 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 

12-03-93 
12-03-93 
12-03-93 
12-03-53 
12-03-93 
12-03-93 
12-03-93 
12-03-93 
12-03-93 
12-06-93 
12-06-93 
12-06-93 
12-06-93 
12-06-93 
12-06-93 
12-06-93 


C 

G-S 

G-S 

B 

G-S 

G-^ 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 


Est.  max. 

daHy  quarv- 

tity2 


AH. 

Y/A/N3 


4,207 

10.000 

25,000 

201 

10,000 

51,500 

300 

10,000 

10,000 

10,000 

2,000 

2,000 

5,000 

5,000 

20.000 

20,000 

20,000 

20,000 

20,000 

50,000 

2,000,000 

200 

1,500 

5,000 

5,000 

5.000 

20,000 

5,000 

30,000 

25.000 

50,000 

43.500 

100.000 

35.000 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
,  N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Rate 
sc*i. 


Date  com- 
menced 


Projected  ter- 
mination date 


11-07-93 

11-02-53 

11-01-93 

11-05-93 

11-09-93 

11-06-93 

10-22-93 

10-30-93 

10-01-93 

10-22-93 

10-12-93 

10-01-93 

10-22-93 

10-22-93 

10-23-93 

10-23-93 

10-28-93 

10-23-93 


Indef. 

Indef. 

11-01-98. 

09-30-06 

11-30-93. 

Indef. 

10-01-94. 

09-30-94, 

09-30-94. 

09-30-94. 

09-30-98. 

09-30-95. 

09-30-95. 

09-30-98. 

09-30-98. 

09-30-98. 

09-30-98. 

09-30-98. 


10-01-03 

11-01-95. 

10-01-93 

09-30-98. 

10-22-93 

09-30-03. 

10-30-93 

10-01-94. 

10-22-93 

09-30-94. 

10-01-93 

09-30-98. 

10-22-93 

09-30-98. 

10-22-93 

09-30-98. 

10-07-93 

09-^30-94. 

11-12-93 

Indef. 

11-30-93 

11-30-98 

11-19-93 

11-30-98. 

10-01-93 

Indef. 

10-01-93 

Indef 

10-01-93 

Indef. 

10-01-93 

Indef. 

p 
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Docket  No.' 



Transpofter/se^^ 
er 

Recipient 

Date  filed 

Part  284, 

subpart 

Est.  max. 

daily  quan- 

trtys 

Aft 

Y/AMs 

Rate 

sch. 

Date  corrv 
mencec 

Protected  ter- 
mination date 

ST94-2424 

K  N  Interstate 
Gas  Trans.  Co. 

Quivira  Gas  Co  . 

12-06-93 

G-S 

35.000 

N 

1 

10-01-93 

Indef. 

ST94-2425 

K  N  Interstate 
Gas  Trans.  Co. 

Wilhston  Basin 
Interstate  P/L 
Co 

Western  Re- 

12-0&-93 

G 

10.500 

N 

1 

10-01-93 

Indel. 

ST94-2426 

K  N  Interstate 

12-06-93 

G-S 

10,403 

N 

F 

10-01-93 

04-30-95. 

Gas  Trans.  Co. 

sources.  Inc. 

ST94-2427 

K  N  Interstate 
Gas  Trans  Co. 

Tnstar  Gas  Co  .. 

12-06-93 

G-S 

50,000 

N 

1 

10-01-93 

Indef. 

ST94-2428 

ANR  Pipeline  Co 

Natural  Gas 
Pipeline  Co  ot 
America. 

12-06-93 

G 

N,A 

N 

1 

11-01-93 

Indef. 

ST94-2429 

ANR  Pipeline  Co 

Texaco  Explo- 
ration &  Pro- 
duction Inc. 

12-06-93 

G-S 

NyA 

N 

1 

11-01-93 

Indef. 

ST94-2430 

Colorado  Inter- 
state Gas  Co. 

Coi-tinenta)  Nat- 
ural Gas  Inc. 

12-06-93 

G-S 

10,400 

N 

1 

11-15-93 

Indef. 

ST94-5431 

Colorack)  Inter- 
state Gas  Co 

City  of  Colorado 
Spnngs. 

12-06-93 

G-S 

9,398 

N 

1 

11-25-93 

Indef. 

ST94-2432 

Colorado  Inter- 
state Gas  Co. 

Montana  Power 
Co. 

12-06-93 

B 

5,471 

N 

1 

11-23-93 

Indef. 

ST94-2433 

Koch  Gateway 
Pipeline  Co. 

Entex  

12-07-93 

G-S 

91.000 

N 

F 

11-22-93 

03-22-94. 

ST94-2434 

Koch  Gateway 
Pipeline  Co. 

Prior  Intrastate 
Cop 

12-07-93 

G-S 

126 

N 

F 

11-15-93 

03-1^54 

ST94-2435 

Koch  Gateway 
Ppe<ine  Co. 

Boston  Gas  Co  . 

12-07-93 

G-S 

57,220 

N 

F 

11-15-93 

03-15-94. 

ST94-2436 

Koch  Gateway 
Pipeline  Co. 

Exxon  Corp  

12-07-93 

G-S 

14,406 

N 

F 

11-15-93 

Oa-15-94. 

ST94-2437 

Koch  Gateway 
Pipeline  Co. 

Koch  Gas  Serv- 
ices Co 

12-07-93 

G-S 

r.677 

A 

F 

11-15-93 

03-15-94. 

ST94-2438 

Koch  Gateway 
Pipeline  Co. 

Koch  Gas  Serv- 
ices Co 

12-07-93 

G-S 

1,750 

A 

F 

11-15-93 

03-15-94. 

ST94-2439 

Koch  Gateway 
Pipeline  Co. 

Williams  ville 
Water  Co  .  Inc 

12-07-93 

G-S 

321 

N 

1 

11-10-93 

04-01-97. 

ST94-2440 

Koch  Gateway 
Pipeline  Co. 

Arco  Natural 
Gas  Ma'Vet- 
ing.  Inc. 

12-07-93 

G-S 

20,000 

N 

F 

11-15-93 

03-1 S-94. 

ST94-2441 

Tennessee  Gas 
Pipeline  Co. 

Samedan  OH 
Corp 

12-07-93 

G-S 

100,000 

N 

1 

12-01-93 

Indef. 

ST94-2442 

Tennessee  Gas 
Pipeline  Co 

Phibro  Energy. 
Inc 

12-07-93 

G-S 

6,800 

N 

F 

12-01-53 

Indef. 

ST94-2443 

Tennessee  Gas 
Pipeline  Co. 

Bay  State  Gas 
Co 

12-07-93 

G-S 

768 

N 

F 

12-01-93 

Indef. 

ST94-2444 

Tennessee  Gas 
Pipeline  Co. 

Western  Gas 
Resources,  Inc 

12-07-93 

G-S 

10,000 

N 

F 

12-01-93 

Indef. 

ST94-2445 

Tennessee  Gas 
Pipeline  Co. 

Virginia  Natural 
Gas,  Inc. 

12-07-93 

G-S 

2,914 

N 

F 

12-01-93 

Indef. 

ST94-2446 

Channel  Indus- 
tries Gas  Co. 

Northern  Natural 
Gas  Co.,  et  al 

12-07-93 

C 

75.000 

N 

1 

11-09-93 

Indef. 

ST94-2447 

Channel  Indus- 
tries Gas  Co. 

Northern  Natural 
Gas  Co  ,  et  al. 

12-07-93 

C 

75,000 

N 

1 

11-11-93 

Indef. 

ST94-2448 

Texas  Gas 

Transmission 
Corp. 

Mayor  &  Alder- 
man of  HallS- 

12-07-93 

G-S 

2.100 

N 

F 

11-01-93 

Indef. 

.ST94-2449 

Texas  Gas 

Transmission 
Corp. 

Popiar  Grove 

Utility  District. 

12-07-93 

G-S 

1,463 

N 

F 

11-01-93 

Indef. 

ST94-2450 

Texas  Gas 
Transmission 
Corp. 

City  of 

Clarendon 

12-07-93 

G-S 

1,958 

N 

F 

11-01-93 

Indef. 

ST94-2451 

Texas  Gas 

Transmission 
Corp. 

City  of  Browns- 
ville Utility 
Board.  • 

12-07-93 

G-S 

7,495 

N 

F 

11-01-93 

Indef. 

ST94-2452 

Texas  Gas 
Transmission 
Corp. 

City  of  Humboldl 

12-07-93 

G-S 

7,000 

N 

F 

11-01-93 

Indef. 

ST94-2453 

Texas  Gas 

Transmission 
Corp. 

First  Utility  Dis- 
trct  of  Tipton 

12-07-93 

G-S 

1.500 

N 

F 

11-01-93 

Indef. 
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ST94-2454 

Texas  Gas 

Transmission 
Corp 

City  o(  Faiars 
Point. 

12-07-93 

G-S 

850 

N 

F 

11-01-93 

Indef. 

ST94-2455 

Texas  Gas 

Transmission 
Corp 

Board  &  Alder- 

nnen  o1  Cov- 
ington. 

12-07-93 

G-S 

7,495 

N 

F 

11-01-93 

Indef. 

ST9-i-2456 

Texas  Gas 

Transmission 
Corp. 

Crockett  Public 
Utility  District. 

12-07-93 

G-S 

1,700 

N 

F 

11-01-93 

Indef. 

ST94-2457 

Texas  Gas 
Transmission 
Corp 

City  of  Gailaway 

12-07-93 

G-S 

204 

N 

F 

11-01-93 

irdef. 

ST94-2458 

Texas  Gas 

Transmission 
Corp. 

Gas  Utility  Dist. 
•3  Ot  Grant 
Pansh, 

12-07-93 

G-S      " 

558 

N 

F 

11-01-93 

Indef. 

ST94-2459 

Texas  Gas 
Transm.ission 
Corp 

Co^in  Gas  Co  ... 

12-07-93 

G-S 

20 

N 

F 

11-01-93 

Indef. 

ST94-2460 

Texas  Gas 

Transmission 
Corp. 
Texas  Gas 

E.angeiine  Gas 
Co,.  Inc. 

12-07-93 

G-S 

27 

N 

F 

11-01-93 

Indef. 

ST94-2461 

Mayor  &  Akjer- 

12-07-93 

G-S 

1.221 

N 

F 

11-01-93 

Indef. 

Transmission 
Corp. 
Texas  Gas 

men  of  Bells. 

ST94-2462 

RanoKe  Farm 

12-07-93 

G-S 

125 

N 

F 

11-01-93 

Indef. 

Transmission 

Gas  Co  ,  Inc. 

Corp 

ST94-2463 

Texas  Gas 

Transmission 
Corp 

City  of  Holly 
Grove, 

12-07-93 

G-S 

651 

N 

F 

11-01-93 

Indef. 

ST94-2464 

Texas  Gas 

Transmission 
Corp 

City  of  Jenea  

12-07-93 

G-S 

1.700 

N 

F 

11-01-93 

Indef. 

ST9-;-2465 

Texas  Gas 

Transmission 
Corp 

City  ot  Henning  . 

12-07-93 

G-S 

457 

N 

F 

11-01-93 

Indef. 

ST94-2466 

Texas  Gas 

Transmission 
Corp 

City  of  Olive 
Branch. 

12-07-93 

G-S 

7.495 

N 

F 

11-01-93 
r 

Indef. 

ST94-2467 

Texas  Gas 

Transmission 
Corp. 

City  o<  Munford  . 

12-07-93 

G-S 

2,500 

N 

F 

'11-01-93 

Indef. 

Si94-2458 

Texas  Gas 
Transmission 
Corp 

City  of  Metcalfe  . 

12-07-93 

G-S 

352 

N 

F 

11-01-93 

Indef. 

ST91-2469 

Texas  Gas 
Transmission 
Corp 

jones  Gas  Co  ... 

12-07-93 

G-S 

150 

N 

F 

11-01-93 

Indef. 

ST94-2470 

Texas  Gas 
Transm.ission 
Corp 

City  of  Maury 
City. 

12-07-93 

G-S 

700 

N 

F 

11-01-93 

Indef. 

ST94-2471 

Texas  Gas 

Transmission 
Coro 

City  of  Marvell  ... 

12-07-93 

G-S 

1,812 

N 

F 

11-01-93 

Indef. 

ST94-2472 

Texas  Gas 

Transmission 
Corp, 

Louisians  Gas 
Ser.'ice  Co. 

12-07-93 

G-S 

1.259 

N 

F 

11-01-93 

Indef. 

ST94-2473 

^4orttTwest  Pipe- 
line Corp. 

Cascade  Natural 
Gas  Corp. 

12-07-93 

G-S 

206.123 

N 

F 

11-01-93 

Indef. 

ST94-2474 

Northwest  Pipe- 
line Corp. 

Washington  En- 
ergy MarVet- 

log,  Inc. 

12-07-93 

G-S 

616 

N 

F 

11-01-93 

Indef. 

ST94-2475 

Northwest  Pipe- 
line Corp 

Washington  Nat- 
ural Gas  Co. 

12-07-93 

G-S 

306.733 

N 

F 

11-01-93 

Indef 

ST94-2475 

Northwest  Pipe- 
line Corp, 

Washington 
Water  Power 
Co. 

12-07-93 

G-S 

164.141 

N 

F 

11-01-93 

Indef. 

ST94-2477 

Northwest  Pipe- 
line Corp 

James  River 
Corp,  of  Ne- 
vada, 

12-07-93 

G-S 

7,000 

N 

F 

10-08-93 

Indef. 

ST94-2478 

Northwest  ^oe- 
line  Corp 

James  River 
Corp. 

12-07-93 

G-S 

2.341 

N 

F 

10-07-93 

Indef. 
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ST94-2479 

h4orthwest  Pipe- 
line Corp. 

James  River 
Corp. 

12-07-93 

G-S 

8,000 

- 

N 

1 

10-08-93 

Indef. 

ST94-2480 

Nkxthwest  Pipe- 
line Corp. 

Grand  Valley 
Gas  Co. 

12-07-93 

G-S 

7,250 

N 

06-01-93 

Indet. 

ST94-2481 

Transcontinental 
Gas  Pfl  Corp. 

CofTOCo,  Inc  

12-07-93 

G-S 

1,449 

A 

02-01-93 

03-21-98, 

ST94-2482 

^4ortt1w8st  Pipe- 
line Corp. 

Greeley  Gas  Co 

12-07-93 

G-S 

3,816 

N 

11-01-93 

Indef. 

ST94-2483 

^4o^thwest  Pipe- 
line Corp. 

City  of  Buckley  .. 

12-07-93 

G-S 

2,469 

N 

11-01-93 

Indef. 

STS4-2484 

Nk>rttiwest  Pipe- 
line Corp 

Northwest  Na!i>- 
raJ  Gas  Co. 

12-07-93 

G-S 

246,044 

N 

11-01-93 

Indef. 

ST94-2485 

Norttiwest  Pipe- 
line Corp. 

Boetng  Co  

12-07-93 

G-S 

10,000 

N 

11-02-93 

indef. 

ST94-2486 

htofttiwest  Pipe- 
line Corp. 

Coastal  Gas 
Marketing  Co. 

12-07-93 

G-S 

75,000 

N 

11-01-93 

10-31-94. 

ST94-2487 

Transcontinental 
Gas  P/L  Corp. 

Scana  Hydro- 
cartjons,  Inc, 

12-07-93 

G-S 

400,000 

N 

11-18-93 

Indef.- 

5X94-2488 

Transcontinental 
Gas  P/L  Corp. 

CorH>co,  Inc  

12-07-93 

G-S 

1,811 

A 

02-01-93 

03-21-98. 

ST94-2489 

Transcontinental 
Gas  P/L  Corp. 

Enmark  Gas 
Corp. 

12-07-93 

G-S 

3,937 

A 

02-01-93 

03-21-98. 

ST94-2490 

Transcontinental 
Gas  P/L  Corp. 

Conoco,  Inc 

12-07-53 

G-S 

4,075 

A 

02-01-93 

03-21-98. 

ST94-2491 

Transcontinental 
Gas  P/L  Corp. 

Enmark  Gas 
Corp. 

12-07-93 

G-S 

3,865 

N 

02-01-93 

o;«i-98. 

ST94-2492 

Transcontinental 
Gas  P/L  Corp. 

Conoco,  Inc 

12-07-93 

G-S 

1,449 

N 

02-01-93 

03-21-98. 

ST94-2493 

Transcontinental 
Gas  P/L  Corp. 

City  of  Elberton  . 

12-07-93 

G-S 

500 

N 

11-23-93 

11-22-13. 

ST94-2494 

Transcontinental 
Gas  P/L  Corp. 

City  of  Royston  . 

12-07-53 

G-S 

250 

N 

11-23-93 

11-22-13. 

ST94-2495 

Transcontinental 
Gas  P/L  Corp. 

Mapteville  Water 
&  Gas  Board. 

12-07-93 

G-S 

379 

N 

11-23-93 

11-22-13. 

ST94-2496 

Transcontinental 
Gas  P/L  Corp. 

City  of  Bowman  . 

12-07-93 

G-S 

55 

N 

11-23-93 

11-22-13. 

ST94-2497 

Transcontinental 
Gas  P/L  Corp. 

Coming  Natural 
Gas  Corp. 

12-07-93 

G-S 

868 

N 

11-10-93 

10-31-12. 

ST94-2498 

Transcontinental 
Gas  P/L  Corp. 

Conoco,  Inc 

12-07-93 

G-S 

3,324 

A 

02-01-93 

03-21-98. 

ST94-2499 

Williams  Natural 

Amoco  Produc- 

12-07-93 

G-S 

2,000.000 

N 

10-31-93 

Indef 

Gas  Ca 

tion  Co. 

1 

ST94-2500 

WMIiams  Natural 
Gas  Co. 

Plains  Petroteom 
Operating  Co. 

12-07-93 

G-S 

2,500 

N 

1&-05-93 

10-01-94. 

ST94-2501 

WiUtams  Natural 
Gas  Co. 

Vesta  Energy  Co 

12-07-93 

G-S 

20.000 

N 

10-05-93 

indef. 

ST94-2502 

Williams  Natural 
Gas  Ca 

Mountain  Iron  & 
Supply  Co. 

12-07-93 

G-S 

2,000 

N 

10-01-93 

10-01-95. 

ST94-2503 

Williams  Natural 
Gas  Co. 

Consolidated 
Fuel  Corp. 

12-07-93 

G-S 

40,000 

N 

10-02-93 

10-01-94. 

ST94-2504 

WMiiams  Natural 
Gas  Co. 

K  N  Energy,  Inc 

12-07-93 

G-S 

16,000 

N 

'0-08-93 

10-01-94. 

ST94-2505 

Williams  Natural 
Gas  Co. 

Oxy  USA,  Inc  .... 

12-07-93 

G-S 

5,000 

N 

10-01-93 

10-01-94. 

ST94-2506 

Wilkams  Natural 
Gas  Co. 

Union  Pacific 
Fuels,  Inc. 

12-07-93 

G-S 

25.000 

N 

10-14-93 

Indef. 

ST94-2507 

Wttliams  Natural 
Gas  Co. 

Mkj  Continental 
Energy  Co. 

12-07-93 

G-S 

250 

N 

10-21-93 

10-01-94. 

ST94-2508 

Wlltiams  Natural 
Gas  Co. 

Prerrwer  Gas  Co 

12-07-93 

G-S 

250 

N 

10-01-93 

09-34>-98, 

ST94-2509 

Williams  Natural 

Oxy  USA,  Inc  .... 

12-07-93 

G-S 

5,000 

N 

10-22-93     09-30-94 

Gas  Co. 

ST94-2510 

WMtams  Natural 
Gas  Co. 

Mow  Natural 
Gas,  Inc. 

12-07-93 

G-S 

40,000 

N 

10-01-93 

10-01-94. 

ST94-251 1 

Williams  Natural 
GasCa 

Williams  Gas 
Mart(eting  Co. 

12-07-93 

G-S 

450,000 

A 

10-05-93 

10-01-94. 

ST94-2512 

Williams  Natural 
Gas  Co. 

Rangelme  Corp  . 

12-07-93 

O-S 

50,000 

N 

10-05-93 

Indef. 

ST94-2513 

WtUiams  Natural 
Gas  Co. 

Aquila  Energy 
Marketing 
Corp. 

12-07-93 

G-S 

50.000 

N 

1 

10-22-93 

lnde<. 
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ST9-l-25'4 

Williams  Nat'jrai 
Gas  Co. 

Energy  Dynam- 
ics. Inc. 

12-07-93 

G-S 

10.000 

N 

10-22-93 

Indef. 

STS4-25'5 

Williams  Natural 
Gas  Co. 

Post  Rock  Gas, 

inc. 

12-07-93 

G-S 

150 

N 

1 0-02-93 

Irvjef. 

ST9-l-25^5 

Williams  NaturaJ 
Gas  Co. 

Tenaska  Mar^et- 
ir^g  Venture. 

12-07-93 

G-S 

100,000 

N 

10-20-93 

Indef. 

ST9-i-25i7 

Williams  Natural 
Gas  Co 

Mesa  Operating 
LP. 

12-07-93 

G-S 

55,000 

N 

10-01-93 

Indef. 

ST94-25'8 

Williams  Natural 
Gas  Co 

Cibola  Corp 

12-07-93 

G-S 

5.000 

N 

10-01-93 

Indef. 

ST54-:5'9 

W'lliams  Natural 
Gas  Co 

Associated  Natu- 
ral Gas.  Inc. 

12-07-93 

G-S 

50,000 

N 

1 0-07-93 

10-01-94. 

ST94-2520 

Wiiliam.s  Natural 
Gas  Co. 

Osy  USA,  Inc  .... 

12-07-93 

G-S 

5.000 

N 

10-23-93 

09-30-94. 

ST94-2521 

Wiiliam.s  Natural 
Gas  Co 

Oxy  USA,  Inc  .... 

12-07-93 

G-S 

5.000 

N 

10-22-93 

09-30-94 

ST94-2522 

Williams  Natu'aJ 
Gas  Co 

Texaco  Explo- 
ration &  Pro- 
duction. 

12-07-93 

G-S 

5.000 

N 

10-06-93 

09-30-93. 

5^94-2523 

Williams  Natural 
Gas  Co. 

Continental  Nat- 
ural Gas,  Inc. 

12-07-93 

G-S 

5.000 

N 

10-01-93 

09-30-98. 

ST94-2524 

A'lliiams  Natural 
Gas  Co. 

Parker  &  Parsley 
Development 
Co. 

12-07-93 

G-S 

5.000 

N   . 

10-01-93 

10-01-94. 

ST94-2525 

Williams  Natural 
Gas  Co. 

Natural  Gas 
Pipeline  Co.  of 
Amenca. 

12-07-93 

G-S 

10.000 

N 

10-23-93 

10-01-94. 

ST94-2526 

Williams  Natural 
Gas  Co. 

Gedi.  Inc 

12-07-93 

G-S 

5,000 

N 

10-01-93 

09-30-98. 

ST94-2527 

Williams  Natural 
Gas  Co. 

Union  Pacific 
Fuels,  Inc. 

12-07-93 

G-S 

25,000 

N 

10-22-93 

09-3(^13 

ST94-2528 

Williams  Natural 
Gas  Co 

Amoco  Produc- 
tion Co. 

12-07-93 

G-S 

5,000 

N 

10-05-93 

0&-30-13. 

ST94-2529 

Williams  Natural 
Gas  Co. 

Amoco  Energy 
Trading  Co. 

12-07-93 

G-S 

5.000 

N 

10-05-93 

09-30-03. 

ST94-2530 

Williams  Natural 
Gas  Co 

Hugton  Energy 
Corp. 

12-07-93 

G-S 

1.000 

N 

' 

10-09-93 

09-30-98. 

ST94-2531 

Williams  Natural 
Gas  Co 

Anadarko  Trad- 
ing Co 

12-07-93 

G-S 

10.000 

N 

10-01-93 

10-01-94. 

ST94-2532 

Delhi  Gas  Pipe- 
line Corp, 

Natural  Gas 
Pipeline  Co  of 
America. 

12-07-93 

C 

250,000 

N 

11-10-93 

Indef. 

ST94-2533 

Delhi  Gas  Pipe- 
line Corp. 

El  Paso  Natural 
Gas  Co. 

12-07-93 

C 

5,000 

N 

11-08-93 

Indef. 

ST94-2534 

Columbia  Gas 
Transmission 
Corp. 

Tenneco  Gas 
Mar><eting 

12-07-93 

G-S 

500 

N 

F 

11-01-93 

Indef. 

ST94-2535 

Columbia  Gas 
Transmission 
Corp 

ConsMution  Gas 
Transport,  Inc. 

12-07-93 

B 

2,000 

N 

11-01-93 

Indef. 

ST94-2536 

Columt)ia  Gas 
Transmission 
Corp. 

Bethlehem  Steel 
Corp. 

12-07-93 

G-S 

50,000 

N 

11-01-93 

Indef. 

ST94-2537 

Columbia  Gas 
Transmission 
Corp. 

AGF  Direct  Gas 
Sales 

12-07-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-2538 

Columb<a  Gas 
Transmission 
Corp 

Roanoke  Gas 
Co. 

12-07-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-2539 

Columbia  Gas 
Transmission 
Corp 

Western  Gas 
Resources,  Inc. 

12-07-93 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-2540 

Columbia  Gas 
Transmission 
Corp 

T  W.  Phillips 
Gas  &  Oil  Co. 

12-07-93 

B 

N/A 

N 

11-01-93 

Indef. 

ST94-2541 

Algonquin  Gas 
Transmission 
Co. 

Bay  State  Gas 
Co 

12-08-93 

B 

1,254 

N 

F 

11-10-93 

Indef. 

ST94-2542 

Texas  Gas 

Transmission 
Corp. 

Mayor  &  Alder- 
men of  Ripley. 

12-08-93 

G-S 

7.495 

N 

F 

11-01-93 

Indef. 
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ST94-2643 

Texas  Gas 

Transmission 
Corp. 

Crty  of 
Winstonville. 

12-08-93 

G-S 

185 

N 

F 

11-01-93 

indef. 

ST94-2544 

Texas  Gas 

Transmission 
Corp. 

City  of  Benton  ... 

12-08-93 

G-S 

7,495 

N 

F 

11-01-93 

IrxJef. 

ST94-2545 

Texas  Gas 

Transmission 
Corp 

City  of  Fnend- 
ship. 

12-08-93 

G-S 

358 

N    ' 

F 

11-01-93 

Indef. 

ST94-2546 

Texas  Gas 

Transmission 
Corp. 

City  of  Fulton 

12-08-93 

G-S 

2,624 

N 

F 

11-01-93 

Indef. 

ST94-2547 

Texas  Gas 

Transmission 
Corp. 

Gibson  County 
Utility  Distnct. 

12-08-93 

Q-S 

7,495 

N 

F 

11-01-93 

Indef. 

ST94-2548 

Texas  Gas 

Transmission 
Corp 

City  of  Hardin  .... 

12-08-93 

G-S 

1,250 

N 

F 

11-01-93 

Indef. 

ST94-2549 

Texas  Gas 
Transmission 
Corp. 

City  of  Kuttawa  .. 

12-08-93 

G-S 

1.118 

N 

F 

11-01-93 

Indef. 

ST94-2550 

Texas  Gas 

Transmission 
Corp. 

City  of  Martin 

12-08-93 

G-S 

5,000 

N 

F 

11-01-93 

Indef. 

ST94-2551 

Texas  Gas 

Transmission 
Corp. 

City  of  Muiray  ... 

12-08-93 

G-S 

7,495 

N 

F 

11-01-93 

Indef. 

ST94-2552 

Texas  Gas 

Transmission 
Corp 

City  of  South 
Fulton. 

12-08-93 

G-S 

2,000 

N 

F 

11-01-93 

Indef. 

ST94-2553 

Texas  Gas 

Transmission 
Corp. 

United  Cities 
Gas  Co. 

12-08-93 

G-S 

7.495 

N 

F 

11-01-93 

Indef. 

ST94-2554 

Texas  Gas 

Transmission 
Corp. 

Boonville  Natural 
Gas  Corp. 

12-0&-93 

G-S 

5,695 

N 

F 

11-01-93 

Indef. 

ST94-2555 

Williams  Natural 
Gas  Co. 

Missouri  Public 
Service. 

12-08-93 

G-S 

20,000 

N 

10-31-93 

10-01-96. 

ST94-2556 

Williams  Natural 
Gas  Co. 

Phillips  Petro- 
leum Co. 

12-08-93 

G-S 

20,000 

N 

10-31-93 

10-01-94. 

ST94-2557 

Ar1<la  Energy  Re- 
sources Co. 

City  Utilities  of 
Springfield 

12-08-93 

G-S 

20,000 

N 

F 

12-01-93 

03-31-94. 

ST94-2558 

Arkia  Energy  Re- 
sources Co. 

Nucor-Yamofo 
Steel  Co. 

12-08-93 

G-S 

9,000 

N 

12-01-93 

Indef. 

ST94-2559 

ArVIa  Energy  Re- 
sources Co. 

Wicktord  Energy 

12-08-93 

G-S 

50,000 

N 

12-01-93 

Indef. 

ST94-2560 

ArkIa  Energy  Re- 
sources Co. 

Associated  Natu- 
ral Gas,  Inc. 

12-08-93 

G-S 

7.500 

N 

F 

12-01-93 

11-30-94. 

'5T94-2561 

Noark  Pipeline 
System.  LP. 

Texas  Eastern 
Trans.  Corp  , 
etal. 

12-08-93 

C 

141,000 

Y 

09-01-92 

Indef. 

ST94-2562 

Noark  Pipeline 
System.  L.P. 

Texas  Eastern 
Trans.  Corp., 
etal. 

12-08-93 

C 

731.200 

N 

10-01-93 

Indef. 

ST94-2563 

Noark  Pipeline 
System,  LP. 

Texas  Eastern 
Trans  Corp., 
el  al. 

12-08-93 

C 

30.000 

N 

11-01-93 

Indef. 

ST94-2564 

Northern  Illinois 
Gas  Co. 

Brooklyn  Union 
Interstate  Nat. 
Gas. 

12-08-93 

C 

20,000 

N 

11-15-93 

11-30-93. 

ST94-2565 

Northern  Illinois 
Gas  Co. 

Enron  Gas 

12-08-93 

c 

200 

N 

11-15-93 

11^0-93. 

ST94-2566 

Northern  Illinois 
Gas  Co 

Texpar  Energy, 
Inc. 

12-08-93 

c 

1,200 

N 

11-15-93 

11-30-93. 

ST94-2567 

Texas  Gas 

Transmission 
Corp. 

City  of  Jasonville 

12-08-53 

G-S 

1.850 

N 

F 

11-01-93 

Indef. 

ST94-2568 

Texas  Gas 

Transmission 
Corp. 

Indiana  Natural 
Gas  Corp. 

12-0&-93 

G-S 

7.495 

N 

F 

11-01-93 

Indef. 
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ST94^2569 

Texas  Gas 

Transrrission 
Corp 

Village  of  Flat 
Rock. 

12-08-93 

G-S 

500 

N 

11-01-93 

Indet. 

ST34-2570 

Texas  Gas 

Trarsmissioo 
Corp 

Dome  Gas  Co.. 

Inc. 

12-08-93 

G-S 

5,185 

N 

11-01-93 

indef. 

S'94-2571 

Texas  Gas 

Transmission 
Corp. 

Ohio  Valley  Gas 
Corp. 

12-08-93 

G-S 

7,495 

N 

11-01-93 

Indef. 

ST94-2572 

Texas  Gas 

Transmtssion 
Corp 

City  of 
K^organfiekl 

12-08-93 

G-S 

7,450 

N 

11-01-93 

Indef. 

S'94-2573 

Texas  Gas 

Transmission 
Corp 

City  of  Liverrrxxe 

12-08-93 

G-S 

5,500 

N 

11-01-93 

Indef. 

ST54-2574 

Texas  Gas 

Transmission 
Corp 

Cit/  of  Linton  ..._ 

12-08-93 

G-S 

5,100 

N 

11-01-93 

Indef. 

ST94-2575 

Texas  Gas 
Transmission 
Corp. 

City  of  Lewispoft 

12-08-93 

G-S 

2.925 

N 

11-01-93 

Indef. 

ST94-2575 

Texas  Gas 
Transmission 
Corp 

City  of  Clay  

12-08-93 

G-S 

1.250 

H 

11-01-93 

Indef. 

ST94-25:^ 

Texas  Gas 
Transmission 
Corp 

Community  Nat- 
ural Gas  Co., 

Inc. 

12-08-93 

G-S 

3.600 

H 

11-01-93 

Indef. 

ST94_2578 

Texas  Gas 
Transmission 
Corp, 

C^andier  Natural 
Gas  Corp. 

12-08-93 

G-S 

1,850 

N 

11-01-93 

Indef. 

ST94-2579 

Pacific  Gas 
Transmtsswn 
Co. 

Pancanadian  Pe- 
troleum Co. 

12-09-93 

G-S 

40,338 

N 

11-01-93 

Indef. 

ST94-2580 

Pacific  Gas 
Transmission 

Co. 
Nortt^em  Natural 

Pacific  Gas  & 

Electnc  Co. 

12-0^93 

G-S 

1,081,990 

N 

11-^1-93 

Indef. 

ST94-2581 

Northwestern 

12-09-93 

B 

2,382 

N 

f;i 

11-03-93 

Indef. 

Gas  Co. 

Public  Service 
Co 

ST94-2582 

Equrtrans,  Inc  ... 

Equtabie  Gas 

12-09-93 

G-S 

183,399 

N 

1 

11-06-93 

Indef. 

ST94-2583 

Equrtrans,  Inc  ... 

Equitable  Gas 

Co 
Equrtabie  Gas 

Co. 
lllirxjis  Powef  Co 

12-09-93 

G-S 

4,333 

N 

1 

09-01-93 

Indet. 

ST94-2584 

Equrtrans,  Inc 

12-09-93 

G-S 

25,654 

N 

1 

09-01-93 

Indef. 

ST94-2Sft6 

Trunkiine  Gas 

Co 
TrunWine  Gas 

12-09-93 

G-S 

60,000 

N 

12-01-93 

Indet. 

ST94-2585 

Memphis  Light, 

12-10-93 

G-S 

10,000 

N 

12-01-93 

Indef. 

Co. 

Gas  &  Electnc 

ST94-2587 

So».rthem  Natural 
Gas  Co. 

Crty  of  Lafayette 

12-09-93 

G-S 

2,000 

N 

11-01-93 

10-31-95. 

ST94-2588 

Southern  Natural 
Gas  Co. 

City  of  Lafayette 

12-09-93 

G-S 

194 

N 

11-01-93 

12^1-05. 

ST94-2589 

Soutnern  Natural 
Gas  Co. 

City  of  Cordova 

12-09-93 

G-S 

397 

N 

1 1-01-93 

10-31-03. 

ST94-2590 

Souttiern  Natural 
Gas  Co 

City  of  Quitman  , 

12-09-93 

G-S 

778 

N 

11-01-93 

10-31-96. 

ST94-2591 

Soutt>ern  Natural 
Gas  Co. 

City  of  Ouincy  ... 

12-09-93 

G-S 

1.507 

N 

11-01-93 

10-31-96. 

ST94-2592 

Southern  Natural 
Gas  Co. 

City  of  Tallassee 

12-09-93 

G-S 

1,587 

H 

11-01-93 

10-31-03. 

ST94-2593 

Southern  Natural 
Gas  Co 

Crty  of  Gordo 

12-09-93 

G-S 

605 

N 

11-01-93 

l0-<31-03. 

ST94-2594 

Southern  Natural 
Gas  Co. 

City  of 
Taliapossa 

12-09-93 

G-S 

935 

N 

11-01-93 

10-31-94. 

ST94-2595 

Southern  Natural 
Gas  Co. 

City  of  GranWille 

12-09-93 

G-S 

284 

N 

11-01-93 

10-31-96. 

ST94-2596 

Southern  Natural 
Gas  Co. 

Crty  of  Summer- 
ville. 

12-09-93 

G-S 

2,000 

N 

11-01-93 

10-31-95. 

ST94_2597 

Southern  Natural 
Gas  Co 

Northwest  Ala- 
bama Gas 
District. 

12-09-93 

G-S 

2.125 

N 

F 

11-01-93 

04-30-96. 
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ST94-2598 

Southern  Natural 
Gas  Co. 

Pickens  County 
Gas  District. 

12-09-93 

G-S 

1,069 

N 

11-01-^3 

10-31-03. 

ST94-2599 

Southern  Natural 
Gas  Co. 

Polans  Corp  

12-09-93 

G-S 

160 

N 

11-01-93 

10-31-96. 

ST94-2600 

Southern  Natural 
Gas  Co. 

City  of  Eatonton 

12-09-93 

G-S 

1.936 

N 

11-01-93 

10-31-96. 

ST94-2601 

Southern  Natural 
Gas  Co 

City  of  Pelham  .. 

12-09-93 

G-S 

13 

N 

11-01-93 

10-31-97. 

ST9,l-2602 

Southern  Natural 
Gas  Co. 

City  of  Pelham  .. 

12-09-93 

G-S 

452 

N 

11-01-93 

10-31-97. 

ST94-2603 

Southern  Natural 
Gas  Co. 

Mississippi  Val- 
ley Gas  Co 

12-09-93 

G-S 

20.000 

N 

11-01-93 

09-30-96. 

ST94-2604 

Southern  Natural 
Gas  Co. 

City  of 
Statestxiro. 

12-09-93 

G-S 

797 

N 

11-01-93 

12-31-05. 

ST94-2605 

Southern  Natural 
Gas  Co. 

City  of  Brookside 

12-09-93 

G-S 

353 

N 

11-01-93 

10-31-03. 

ST94-2606 

Southern  Natural 
Gas  Co 

City  of  Lanett 

12-09-93 

G-S 

1,700 

N 

11-01-93 

03-31-95. 

ST94-2607 

Southern  Natural 
Gas  Co 

City  of  Havana  .. 

12-09-93 

G-S 

450 

N 

11-01-93 

10-31-95. 

ST94-2608 

Southern  Natural 
Gas  Co. 

City  of  Calera  .... 

12-09-93 

G-S 

850 

N 

11-01-93 

10-31-03. 

ST94-2609 

Southern  Natural 
Gas  Co. 

City  of  Waynes- 
boro. 

12-09-93 

G-S 

1.226 

N 

11-01-93 

10-31-95. 

ST94-26-0 

Southern  Natural 
Gas  Co 

City  of  Fort  Val- 
ley. 

12-09-93 

G-S 

2.273 

N 

11-01-93 

10-31-94. 

ST94-2611 

Southern  Natural 
Gas  Co 

City  of  Jasper  .... 

12-09-93 

G-S 

266 

N 

11-01-93 

10-31-95. 

ST94-2612 

Southern  Natural 
Gas  Co. 

City  of  Jasper  .... 

12-09-93 

G-S 

74 

N 

^-. 

11-01-93 

09-30-06. 

ST94-2613 

Southern  Natural 
Gas  Co 

City  of  West  Jef- 
ferson. 

12-09-93 

G-S 

373 

N 

11-01-93 

10-31-03. 

ST94-2614 

Southern  Natural 
Gas  Co. 

City  of  ArxJer- 
sonville. 

< 2-09-93 

G-S 

35 

N 

11-01-93 

10-31-95. 

ST94-2615 

Southern  Natural 
Gas  Co 

City  of  Mulga 

12-09-93 

G-S 

958 

N 

11-01-93 

10-31-03. 

ST94-2616 

Southern  Natural 
Gas  Co 

City  of  Edison  .... 

l2-C'5-93 

G-S 

160 

N 

11-01-93 

10-31-96. 

ST94-2617 

Iroquois  Gas 

Trans.  Sys- 
tem, L.P. 

Consolidated 
Edison  Co  of 
NY,  Inc. 

12-09-93 

G-S 

20,000 

N 

09-01-93 

01-01-12. 

ST94-2618 

Iroquois  Gas 
Trans.  Sys- 
tem, LP. 

Colonial  Gas  Co 

12-09-93 

G-S 

2.000 

N 

09-01-93 

12-01-11. 

ST94-26^9 

Iroquois  Gas 
Trans.  Sys- 

Selkirk Cogen 
Partners,  L.P. 

12-09-93 

G-S 

21,000 

N 

09-01-93 

12-01-11. 

tem,  L.P. 

ST94-2620 

Iroquois  Gas 
Trans.  Sys- 

Energynorth Nat- 
ural Gas.  Inc. 

i2-C'9-93  1  G-S 

1 

4.000 

N 

09-01-93 

12-01-11. 

tem,  L.P. 

ST94-2621 

Iroquois  Gas 
Trans.  Sys- 
tem, L.P. 

Masspower  and 
Granite  State 
Gas  Tr. 

12-09-93 

G-S 

25,000 

N 

09-01-93 

11-01-12. 

ST94-2622 

Iroquois  Gas 
Trans,  Sys- 

Valley Gas  Co  .. 

12-09-93 

G-S 

1.000 

N 

09-01-93 

12-01-11. 

tem.  LP. 

ST94-2623 

Iroquois  Gas 
Trans,  Sys- 
tem, L.P. 

Southern  Con- 
necticut Gas 
Co. 

^2-09-93 

G-S 

35.000 

N 

09-01-93 

01-01-12. 

ST94-2624 

Iroquois  Gas 
Trans.  Sys- 
tem, L  P. 

Yankee  Gas 

Services  Co 

12-09-93 

G-S 

9.000 

N 

09-01-93 

12-01-11. 

ST94-2625 

Iroquois  Gas 
Trans  Sys- 
tem, L  P. 

Pawtucket 
Power  Associ- 
ates 

12-09-93 

G-S 

12,000 

N 

09-01-93 

11-01-12. 

ST94-2626 

Iroquois  Gas 
Trans.  Sys- 
tem, L.P. 

Brooklyn  Union 
Gas  Co. 

12-09-93 

G-S 

70,000 

N 

09-01-93 

01-01-12. 

ST94-2627 

Iroquois  Gas 
Trans,  Sys- 
tem, L.P. 

Long  Island 
Lighting  Co 

,2-09-93 

G-S 

65,000 

N 

09-01-93 

01-01-12. 
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ST94-2528 

iroquofs  Gas 
Trans.  Sys- 
tem, LP, 

New  York  State 
Electnc  &  Gas 
Corp 

12-09-93 

G-S 

11.000 

N 

09-01-93 

12-01-11. 

ST94-2629 

Iroquois  Gas 
Trans,  Sys- 
tetn,  L.P. 

Granite  State 
Gas  Trans- 
mtssion.  Inc. 

12-09-93 

G 

35,000 

N 

09-01-93 

12-01-12. 

5T94-2630 

Iroquois  Gas 
Trans,  Sys- 
tem. LP 

Central  Hudson 
Gas  &  Eiectrc 
Corp. 

12-09-93 

G-S 

20,000 

N 

09-01-93 

01-01-12. 

S-^34-2631 

iroquois  Gas 
Trans.  Sys- 
tem, L  P 

Essex  County 
Gas  Co. 

12-09-93 

G-S 

2.000 

N 

09-01-93 

12-01-11. 

S'9-i-2632 

iroquois  Gas 
Trans  Sys- 
tem, L.P. 

Connecticut  Nat- 
ural Gas  Corp. 

12-09-93 

G-S 

25,000 

N 

09-01-93 

01-01-12. 

ST54-2633 

Iroquois  Gas 
Trans.  S.s- 
tem.  L  P 

Boston  Gas  Co  . 

12-09-93 

G-S 

43,600 

N 

09-01-93 

12-01-11. 

ST94-2634 

Iroquois  Gas 
TrarTS  Sys- 
tem, L.P, 

New  Jersey  Nat- 
ural Gas  Co. 

12-09-93 

G-S 

40.000 

N 

09-01-93 

01-01-12. 

ST94^2635 

Iroquois  Gas 
Trans,  Sys- 
tem, L.P. 

PuDltc  Service 
Electric  &  Ga.s 
Co. 

12-09-93 

G-S 

10,000 

N 

09-01-93 

01-01-12. 

ST94-2635 

Souinem  Natural 
Gas  Co 

C'ty  of  Lafayette 

12-09-93 

G-S 

878 

N 

11-01-93 

03-31-95. 

ST94-2537 

Sout^ern  Natural 
Gas  Co. 

Aiarjaster  Water 
&  Gas  Board. 

12-09-93 

G-^ 

1.397 

H 

11-01-93 

03-31-95. 

S'94-2638 

Southern  Natural 
Gas  Co. 

AlatDaster  Water 
&  Gas  Board. 

12-09-93 

G-S 

2,054 

N 

11-01-93 

03-31-95. 

S' 94-2639 

Southern  Natural 
Gas  Co. 

City  of  Dora 

12-09-93 

G-S 

300 

N 

11-01-93 

10-31-98. 

ST34-2640 

Southern  Natural 
Gas  Co, 

City  of  Sparta  .... 

12-09-93 

G-S 

525 

U 

11-01-93 

10-31-95. 

STa4-264l 

Southern  Natural 

Gas  Co, 
Southern  Natural 

City  of  Wooctend 

12-09-93 

G-S 

102 

N 

11-01-93 

10-31-96. 

ST94-2642 

City  of  Taltxjtton 

12-09-93 

G-S 

156 

U 

n-01-93 

10-31-95. 

Gas  Co, 

ST'94-2643 

Souttiern  Natural 
Gas  Co- 

City  of  Fayette  ... 

12-09-93 

G-S 

1.133 

N 

11-01-93 

10-31-96. 

STQ4-2644 

Southern  Natural 
Gas  Co. 

City  of  Artesia  ... 

12-09-93 

G-S 

120 

N 

11-01-93 

10-31-94. 

ST94-2645 

Soulhern  Natural 
Gas  Co 

City  of  Cuthbert  . 

12-09-93 

G-S 

503 

N 

11-01-93 

10-31-94. 

ST94-2646 

Soulhern  Natu'al 
Gas  Co, 

C^ty  of  Roxie  

12-09-93 

G-S 

238 

N 

11-01-93 

10-31-96. 

Sr94-2647 

Sc'jthem  Natural 
Gas  Co 

City  of  West 
Point. 

12-09-93 

G-S 

1.277 

N 

11-01-93 

10-31-96. 

8^94-2648 

Southern  Natural 
Gas  Co 

West  Lincoln 
Natural  Gas 
District. 

12-09-93 

G-S 

267 

N 

n-01-93 

10-31-94. 

?T94-264g 

Southe'-n  Natural 
Gas  Co 

City  of  Tchula  .... 

12-09-93 

G-S 

517 

N 

'" 

11-01-93 

10-31-96. 

5'94-2650 

Soulhern  Natural 
Gas  Co 

cry  of 
Fuiionaaie 

12-09-93 

G-S 

939 

N 

11-01-93 

03-31-95. 

ST94-2551 

Southern  Natural 
Gas  Co. 

City  of  Ragland  , 

12-09-93 

G-S 

318 

N 

11-01-93 

03-31-95. 

ST94-2652 

Southern  Natural 
Gas  Co, 

Crty  of  Sumrton  . 

12-09-93 

G-S 

500 

N 

11-01-93 

03-31-98. 

ST94-2653 

Soulhern  Natural 
Gas  Co, 

City  ol  Dadeville 

12-09-93 

G-S 

691 

N 

11-01-93 

03-31-95. 

ST94-2654 

Southern  Natural 
Gas  Co. 

City  of  Gamp  HiH 

12-09-93 

G-S 

265 

N 

11-01-93 

03-31-95. 

ST94-2655 

Southern  Natural 
Gas  Co, 

Atlanta  Gas 
Light  Co. 

12-09-93 

G-S 

6,764 

H 

11-01-93 

02-28-94. 

ST94-26b6 

Southern  ^iatural 
Gas  Co 

Crty  of  JacksofV 

viile. 

12-09-93 

G-S 

1,616 

H 

11-01-93 

03-31-95. 

ST94-2657 

Southern  Natural 
Gas  Co. 

Cry  of  Colquitt  .. 

12-09-93 

G-S 

114 

H 

11-01-93 

10-31-95. 

ST94-2658 

Southern  Natural 
Gas  Co 

City  of  Fort 
Gaines. 

12-09-93 

G-S 

142 

N 

11-01-93 

10-31-95. 
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ST94-2659 

Southern  Natural 
Gas  Co. 

City  of  Shellman 

12-09-93 

G-S 

105 

N 

■1-01-93     '0-3'-^ 

ST94-2660 

Southern  Natural 
Gas  Go 

City  of  Richland 

12-09-93 

G-S 

142 

N 

11-01-93  i  -0-31-95 

ST94-2661 

Southern  Natural 

Gas  Co 
Southern  Natural 

City  of  Lurrpkin  . 

12-09-93 

G-S 

202 

N 

11-01-93 

10-31-96. 

ST94-2662 

City  of  Wilton 

12-09-93 

G-S 

117 

N 

11-01-93 

10-31-95. 

Gas  Co 

ST94-26e3 

Southern  Natural 
Gas  Co. 

Chilton  County 
Gas  District. 

12-09-93 

G-S 

755 

N 

11-01-93 

10-31-98. 

ST94-2664 

Southern  Natural 

Gas  Co. 
Southern  Natural 

CityofYorV  

12-09-93 

G-S 

544 

N 

11-01-93 

10-31-03. 

ST94-2665 

United  Cities 

12-09-93 

G-S 

21,556 

N 

11-01-93 

10-31-98, 

Gas  Co 

Gas  Co. 

ST94-2666 

Southern  Natural 
Gas  Co 

City  of  Livingston 

12-09-93 

G-S 

850 

N 

11-0^-93 

10-31-03. 

STS4-2667 

Southern  Natural 
Gas  Co 

Wilcox  County 
Gas  District 

12-09-93 

G-S 

572 

N 

11-01-93 

10-31-96. 

ST94-2668 

Southern  Natural 
Gas  Co 

City  of  Man- 
chester 

12-09-93 

G-S 

878 

N 

11-01-93 

10-31-94. 

ST94-2669 

Southern  Natural 
Gas  Co 

Washington  Pa'- 
ish. 

12-09-93 

G-S 

510 

N 

11-01-93 

10-31-95, 

ST94-2670 

Southern  Natural 
Gas  Co, 

C'ty  of  Millen  

12-09-S3 

G-S 

766 

N 

11-01-93 

10-31-95. 

ST94-2671 

Souttiern  Natural 
Gas  Co. 

City  of 
Hogansvilie, 

12-09-93 

G-S 

1,022 

N 

11-01-93 

10-31-95. 

ST94-2672 

Columbia  Gas 
Transmission 
Corp 

Stand  Energy  .... 

12-09-93 

G-S 

190 

N 

11-01-93 

10-31-94. 

ST94-2673 

Natural  Gas  PL 
Co.  of  America. 

Illinois  Power  Co 

'2-09-93 

G-S 

89,454 

N 

11-13-93 

11-13-96. 

ST94-2674 

Texas  Gas 
TransmissKxi 
Corp. 

Valley  Gas,  Inc  .. 

12-10-93 

G-S 

789 

N 

11-01-93 

Indef. 

ST94-2675 

Texas  Gas 

Transmission 
Corp. 

Peoples  Gas  & 
Power  Co  ,  Inc 

12-10-93 

G-S 

3.100 

N 

11-01-93 

indef 

ST94-2676 

Texas  Gas 
Transmission 

Corp. 

Ohio  Valley  Gas. 
Inc 

12-^0-93 

G-S 

4,3S9 

N 

11-01-93 

Indef. 

ST94-2677 

Texas  Gas 
Transmission 
Corp. 

City  of 
EfeabettKity. 

12-10-93 

G-S 

6.495 

N 

11-01-93 

Indef. 

ST94-2678 

Texas  Gas 

Transmission 
Corp, 

City  of  Canxiltton 

12-10-93 

G-S 

7.496 

N 

11-01-93 

Indef. 

ST94-2679 

Texas  Gas 
Transmission 
Corp 

City  of  Provi- 
dence 

12-10-93 

G-S 

4.950 

N 

1 1-01-93 

Indef. 

ST94-2680 

Texas  Gas 

Transmission 
Corp. 

City  of  Sturgis  . 

12-''0-93 

G-S 

1.958 

N 

11-01-93 

Indef. 

ST94-2681 

Texas  Gas 
Transmission 
Corp. 

C-ty  of  LeitchfieJd 

12-10-93 

G-S 

3,000 

N 

— 

11-01-93 

IndeL 

ST94-2682 

Texas  Gas 

Transmission 
Corp. 

Lawrence  txirg 
Gas  Co. 

12-10-93 

G-S 

7.490 

N 

1 1-01-93 

Indef. 

ST94-2683 

Texas  Gas 
Transmtssion 
Corp. 

Indiana  Utilities 
Corp 

12-10-93 

G-S 

3.200 

N 

11-01-93 

Indef. 

ST94-2684 

Texas  Gas 

Transmission 
Corp 

South  Eastern 
Indiana  Nat 
Gas  Co. 

12-10-93 

G-S 

2,469 

N 

11-01-93 

Indef. 

ST94-2685 

Texas  Gas 
Transmission 
Corp 

Switzerland 
County  Nat 
Gas  Co 

12-10-93 

G-S 

1.158 

N 

11-01-93 

Indef. 

ST94-2686 

Tejas  Gas  Pipe- 
iine  Co. 

Mobil  Natural 
Gas  Inc 

12-10-93 

C 

30,000 

N 

11-01-93 

Indef. 

ST94-2687 

Teias  Gas  Pipe- 
Une  Co. 

Seagull  MarKet- 
mg  Services, 
Inc 

12-09-93 

C 

5,000 

N 

10-01-93 

IfKlef. 
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ST94-268a 

Channel  Indus- 
tries Gas  Co. 

Trunkiine  Gas 
Co  .  etal 

12-10-93 

C 

100,000 

N 

1 

11-10-93 

Indef. 

ST94-2689 

Texas  Gas 

Transmission 
Corp. 

Ford  Motor  Co  ... 

12-10-93 

G-S 

10,000 

N 

1 

11-01-93 

Indef. 

ST94-2690 

Arkansas  Okla- 
homa Gas 
Corp. 

OzarV  Gas 
Trans.  Sys- 
tem, et  at. 

12-10-93 

G-HT 

1,585 

N 

1 

04-28-93 

Indef. 

ST94-2691 

Arkansas  Okla- 
homa Gas 
Corp. 

OzarX  Gas 

Trans.  Sys- 
tem, et  al. 

12-10-93 

G-HT 

1,250 

N 

1 

04-28-93 

Indef. 

ST94-2692 

Arkansas  Okla- 
homa Gas 
C-Orp. 

OzarV  Gas 
Trans.  Sys- 
tem, et  al. 

12-10-93 

G-HT 

3,670 

N 

1 

04-28-93 

Indef. 

ST94-2693 

K  N  Interstate 
Gas  Trans.  Co. 

Post  Rock  Gas, 
Inc. 

12-10-93 

G-S 

80 

N 

F 

12-01-93 

03-31-94. 

ST94-2694 

K  N  Interstate 
Gas  Trans.  Co. 

Max  us  Gas  Mar- 
keting Co. 

12-10-93 

G-S 

50,000 

N 

1 

11-09-93 

Indef. 

ST94-2695 

Koch  Gateway 
Pipeline  Co. 

Public  Sen/ice 
Electric  &  Gas 
Co. 

New  York  State 

12-10-93 

G-S 

74,000 

N 

F 

11-01-93 

11-14-03. 

ST94-2696 

Koch  Gateway 

12-10-93 

G-S 

1,076 

N 

F 

11-01-93 

Indef. 

Pipeline. 

Electric  &  Gas, 

ST94-2697 

Koch  Gateway 
Pipeline  Co. 

Koch  Gas  Serv- 
ices Co. 

12-10-93 

G-S 

21,000 

A 

F 

11-01-93 

Indef. 

ST94-2698 

Koch  Gateway 
Pipeline  Co. 

Penn  Fuel  Gas  .. 

12-10-93 

G-S 

508 

N 

F 

11-01-93 

Indef. 

ST94-2699 

Koch  Gateway 
Pipeline  Co. 

Midcon  Gas 
Services  Corp. 

12-10-93 

G-S 

10,000 

N 

F 

11-01-93 

indef. 

ST94-2700 

Koch  Gateway 
Pipeline  Co. 

Associated  Natu- 
ral Gas.  Inc. 

12-10-93 

G-S 

12,000 

N 

F 

11-01-93 

Indef. 

ST94-2701 

Koch  Gateway 
Pipeline  Co. 

Equitrans,  Inc  .... 

12-10-93 

G-S 

15,500 

N 

F 

11-01-93 

Indef. 

ST94-2702 

Koch  Gateway 
P'peiine  Co. 

Koch  Gas  Serv- 
xes  Co. 

12-10-93 

G-S 

2.085 

A 

F 

11-01-93 

04-15-94. 

ST94-2703 

Kocn  Gateway 
Pipeline  Co. 

Columbia  Gas  of 
Pennsylvania. 

12-10-93 

G-S 

8,683 

N 

F 

11-01-93 

Indef. 

ST94-2704 

Koch  Gateway 
Pipeline  Co. 

National  Fuel 

12-10-93 

G-S 

303 

N 

F 

11-01-93 

Indef. 

ST94-2705 

Koch  Gateway 
Pipeline  Co. 

Entex  

12-10-93 

G-S 

150,000 

N 

F 

11-01-93 

Indef. 

ST94-2706 

Natural  Gas  P/L 
Co  of  America. 

Northern  Illinois 
Gas  Co. 

12-10-93 

G-S 

30.000 

N 

F 

12-01-93 

12-01-95. 

ST94-2707 

Natural  Gas  P/L 
Co  of  America. 

Northern  Illinois 
Gas  Co. 

12-10-93 

G-S 

15,000 

N 

F 

12-01-93 

12-01-95. 

ST94-2708 

Southern  Natural 
Gas  Co. 

City  of 
Cartersville. 

12-10-93 

G-S 

10,000 

U 

1 

12-01-93 

Indef. 

ST94-2709 

Southern  Natural 
Gas  Co. 

Oryx  Gas  Mar- 
keting, L.P. 

12-10-93 

G-S 

100,000 

N 

1 

12-01-93 

Indef. 

ST94-2710 

Southern  Natural 
Gas  Co 

Gulf  States 
Paper  Corp 

12-10-93 

G-S 

2,404 

N 

1 

12-01-93 

Indef. 

ST94-27n 

Southern  Natural 
Gas  Co 

City  of  Lagrange 

12-10-93 

G-S 

1,892 

N 

1 

12-01-93 

Indef. 

ST94-27-2 

Southern  Natural 
Gas  Co. 

Trans  Louisiana 
Gas  Co. 

12-10-93 

G-S 

96 

N 

F 

11-01-93 

10-31-98. 

ST94-27<3 

Southern  Natural 
Gas  Co 

Texican  Natural 
Gas, 

12-10-93 

G-S 

330 

N 

F 

12-01-93 

03-31-94. 

ST94-2714 

Southern  Natural 
Gas  Co. 

Decatur  County  . 

12-10-93 

G-S 

382 

N 

1 

11-05-93 

Indef. 

ST94-2715 

Southern  Natural 
Gas  Co 

Trans  Louisiana 
Gas  Co. 

12-10-93 

G-S 

104 

N 

F 

12-02-93 

10-31-98. 

ST94-2716 

Southern  Natural 
Gas  Co 

Southeast  Paper 
Manufacturing 
Co. 

United  Cities 

12-10-93 

G-S 

15,000 

N 

1 

11-24-93 

Indef. 

ST94-2717 

Southern  Natural 

12-10-93 

G-S 

7,185 

N 

1 

11-28-93 

Indef.     • 

Gas  Co 

Gas  Co. 

ST94-2718 

Southern  Natural 
Gas  Co 

City  of 
ScottstX)ro. 

12-10-93 

G-S 

1,101 

N 

1 

11-28-93 

Indef. 

ST94-27'9 

Southern  Natural 
Gas  Co. 

Washington  Par- 
ish. 

12-10-93 

G-S 

390 

N 

F 

11-09-93 

10-31-95. 
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ST94-2720 

Soothem  Niattural 
Gas  Co. 

National  Gas 
Resources, 
L.P. 

12-10-93 

G-S 

185.000 

N 

1 

11-11-93 

lndB« 

ST94-2721 

SoUhem  Natural 
Gas  Go 

City  of  Havana  .. 

12-10-53 

G-S 

53 

N 

F 

12-01-93 

10-31-95 

ST94-2722 

Southern  Natural 
Gas  Go. 

South  Carolina 
Ppeline  Co. 

12-10-93 

G-S 

50,321 

N 

1 

11-26-93 

Indef. 

ST94-2723 

Southern  Natural 
Gas  Co. 

City  of  Caiera  .  . 

12-10-93 

G-S 

7D9 

N 

1 

11-29-93 

inoe' 

ST94-2724 

Southern  Natural 
Gas  Co. 

Ctty  of  Fori  Va^ 
toy. 

12-10-93 

G-S 

51 

N 

12-01-93 

iO-3i_Q« 

ST94-2725 

Trunkline  Gas 
Co. 

TrunWir^e  Gas 

Ca 
Trunkline  Gas 

Co 
Trunklirw  Gas 

Tylex,  Inc 

12-13-93 

G-S 

1,000 

N 

12-01-93 

Indef. 

ST94-2726 

Inland  Steel  Co  . 

12-13-93 

G-S 

20,000 

N 

12-01-93 

Indef 

ST94-2727 

StoKe  Corp  

12-13-93 

G-S 

2,527 

N 

12-01-93 

Indef. 

ST94-2728 

Peoples  Gas 

12-13-93 

G-S 

60,000 

N 

12-01-93 

Indef. 

Co. 

Light  and 
Coke  Co. 

ST94-2729 

Lone  Star  Gas 

Co. 

El  Paso  Natural 
Gas  Co..  et  ai. 

12-13-53 

C 

30,000 

N 

11-18-93 

Indet. 

ST94-2730 

ONG  Tran.s- 
m»sston  Co. 

Panhandle  East- 
em  Pipeline 
Co. 

12-13-93 

c 

50,000 

N 

11-19-93 

Indef. 

ST94-2731 

ONG  Trans- 
nrussiofi  Co. 

ANR  Pipeline  Co 

12-13-93 

c 

10.000 

N 

11-25-93 

Indef. 

ST94-2732 

Columbia  Gas 
Transmission 
Corp. 

Commonwealth 
Gas  Services, 
Inc. 

12-13-93 

B 

1,450 

Y 

12-01-93 

Indef. 

ST94-2733 

Columbia  Gas 

Transmission 
Corp. 

Commonwealth 
Gas  Services, 
Inc. 

12-13-93 

B 

1,400 

Y 

1^-01-93 

Indef. 

ST94-2734 

Natural  Gas  P/L 
Co.  of  America. 

Northern  Illinois 
Gas  Co. 

12-13-93 

G-S 

30,000 

N 

F 

12-01-93 

12-0^-95 

ST94-2735 

Natural  Gas  PfL 
Co,  o)  Amenca 

Norttiem  Illinois 
Gas  Co 

12-13-63 

G-S 

20,000 

N 

F 

12-01-93 

12-01-95 

ST94-2736 

Natural  Gas  P/L 
Co.  of  America. 

Northern  Ittirxxs 
Gas  Co 

12-i3-«3 

G-S 

30,000 

N 

F 

12-01-93 

12-01-95. 

ST94-2737 

Natural  Gas  P/L 

Texaco  Gas 

12-14-93 

G-S 

1,000 

N 

F 

12-01-93 

11-30-00 

Co.  of  Amenca. 

Marketing,  Inc. 

ST94-2738 

Natural  Gas  P'L 
Co.  of  Amenca. 

Enron  Gas  Mar- 
keting, Inc. 

12-14-93 

G-S 

1,000 

N 

F 

12-01-93 

n-30-54 

ST94-2739 

Niatural  Gas  P/L 
Cc  of  America. 

Wisconsin 
Southern  Gas 
Co.,  Inc 

12-14-93 

G-S 

4.000 

N 

F 

12-01-93 

n -30-95 

ST94-2740 

K  N  Interstate 
Gas  Trans.  Co 

Farmers  Union 
Central  Ex- 
change 

12-14-93 

G-S 

2.500 

N 

I 

12-05-93 

inde(. 

ST94-2741 

Texas  Gas 
Transmission 
Corp. 

Westvaco  Corp  . 

12-14-93 

G-S 

6.300 

N 

F 

1^-01-93 

\ryiei. 

ST94-2742 

Texas  Gas 
TrartsmissKXi 
Corp. 

City  of  Murray  ... 

12-14-93 

G-S 

2.500 

N 

F 

11-01-93 

Indel. 

ST94-2743 

Texas  Gas 

Transmis3»on 
Corp. 

Peoples  Gas  & 
Power  Co.,  Inc 

1?-14-93 

G-S 

400 

H 

F 

11-04-93 

inde<. 

ST94-2744 

Texas  Gas 

Transmission 
Corp. 

Midwest  Natural 
Gas  Corp. 

1^-14-93 

G-S 

1,500 

N 

F 

11-01-93 

Indef 

ST94-2745 

Texas  Gas 

Transmission 
Corp 

Logan  Alu- 
minum. Inc. 

12-14-93 

G-S 

2,005 

N 

F 

11-01-93 

Indel. 

ST94-^746 

Texas  Ga,s 

Transmission 
Corp. 

City  of  Untor  ..._ 

12-14-93 

G-S 

400 

N 

F 

11-01-93 

inde<. 

ST94-2747 

Texas  Gas 
Transmission 
Corp. 

Illinois  Gas  Co  ... 

12-14-93 

G-S 

2.200 

N 

F 

11-04-93 

- 

incJef 
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ST94-2748 

Texas  Gas 
Transmission 
Corp 

City  of  Hender- 
son. 

12-14-93 

G-S 

3.150 

N 

11-01-93 

Indef. 

ST94-2749 

Texas  Gas 

Transmission 
Corp^ 

Communrty  Nat- 
ural Gas  Co.. 
Inc. 

12-14-93 

G-S 

400 

N 

11-04-93 

Indef. 

ST94-2750 

Texas  Gas 

Transmission 
Corp 

Boonviile  Natural 
Gas  Corp. 

12-14-93 

G-S 

1.800 

N 

11-01-93 

Indef. 

ST94-2751 

Texas  Gas 

Transmission 
Corp 
Texas  Gas 

Chandler  Natural 
Gas  Corp. 

12-14-93 

G-S 

450 

N 

11-01-93 

Indef. 

ST94-2752 

Soutti  Eastern 

12-14-93 

G-S 

75 

N 

11-01-93 

Indef. 

Transmission 

Indiana  Nat. 

Corp 

Gas  Co. 

ST94-2753 

Texas  Gas 

Transmisson 

Corp 
Texas  Gas 

City  of  Hamilton 

12-14-93 

G-S 

20.000 

N 

11-01-93 

Indef. 

ST94-2754 

PuPIk;  Service 

12-14-93 

G-S 

2.650 

N 

11-01-93 

Indef. 

Transmrssion 

C-o  of  North 

Corp, 

Carolina. 

ST94-2755 

Texas  Gas 

Transmission 
Corp. 

Indiana  Utilities 
Corp 

12-14-93 

G-S 

1,800 

N 

11-01-93 

Indef. 

ST94-2756 

Texas  Gas 
Transmission 
Corp 

Gibson  County 
UTility  Distnct. 

12-14-93 

G-S 

2.500 

N 

11-01-93 

Indef. 

ST94-2757 

Texas  Gas 
Transmission 
Corp 

Nortiiern  Utilities. 

Inc 

12-14-93 

G-S 

987 

N 

11-19-93 

Indef. 

ST94-2758 

Texas  Gas 
Transmission 
Corp 

Bay  State  Gas 
Co. 

12-14-93 

G-S 

4,336 

N 

11-19-93 

Indef. 

Si94-2759 

Texas  Eastern 
Transmission 
Corp 

Stolle  Corp  

12-14-93 

G-S 

2.500 

N 

12-01-93 

10-31-95. 

ST94-2760 

Texas  Eastern 
Transmission 
Corp 

Stolle  Corp  

12-14-93 

G-S 

4,000 

N 

1 

12-01-93 

10-31-95. 

5^94-2761 

Texas  Eastern 
TransmissKDn 
Corp 

Connecticut  Nat- 
ural Gas  Corp. 

12-14-93 

G-S 

16.970 

N 

F 

12-01-93 

10-31-00. 

ST94-2762 

Texas  Eastern 

Transmission 
Corp. 

Connecticut  Nat- 
ural Gas  Corp. 

12-14-93 

G-S 

30.000 

N 

' 

12-01-93 

10-31-00. 

ST94-2753 

Texas  Eastern 
Transmission 
Corp 

Aoodward  Mar- 

Ketmg,  Inc. 

12-14-93 

G-S 

30.000 

N 

11-17-93 

03-30-94. 

S-94-2754 

Texas  Eastern 

Transmission 
Corp 

Chesapeake  En- 
ergy Corp. 

12-14-93 

G-S 

50,000 

N 

12-01-93 

11-30-94. 

ST94-2765 

Texas  Eastern 
Transmission 
Corp. 

City  of  Smyrna  .. 

12-14-93 

G-S 

58,000 

N 

' 

11-16-^3 

07-31-94, 

ST94-2766 

Texas  Eastern 
Transmission 
Corp 

C'V,'  of  Smyrna  .. 

12-14-93 

G-S 

58,000 

N 

11-16-93 

07-31-94 

ST94-2767 

Texas  Eastern 

Transmission 
Corp. 

Samedan  Oil 
Corp. 

12-14-93 

G-S 

300,000 

N 

12-01-93 

0:^31-94. 

ST94-2768 

Texas  Eastern 
Transmission 
Corp 

North  Canadian 

Marketing 
Corp 

12-14-93 

G-S 

100,000 

N 

11-17-93 

03-31-94. 

ST94-2769 

Texas  Eastern 
Transmission 
Corp 

Amerada  Hess 
Corp 

12-14-53 

G-S 

100,000 

N 

11-17-93 

03-31-94. 

ST94-2770 

Texas  Eastern 
Transmission 
Corp 

Yuma  Gas  Corp 

12-14-93 

G-S 

25.000 

N 

12-01-93 

03-31-94. 

ST94-2771 

Texas  Eastern 

Central  Hudson 

12-14-93 

G-S 

14 

N 

12-05-93 

03-31-06 

Transmission 

Gas  &  Electric 

i 

Corp. 

Corp 

1 
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ST94-2772 

Sea  Robin  Pipe- 
line Co. 

Yuma  Gas  Corp 

12-14-93 

G-S 

10,000 

N 

F 

12-04-93 

03-31-94 

ST94-2773 

Sea  RoCxn  Pipe- 
line Co. 

Sonat  Marketing 
Co. 

12-14-93 

G-S 

9,804 

N 

F 

12-01-93 

12-31-93. 

ST94-2774 

Southern  Natural 
Gas  Co 

U.S.S.,  Div.  USX 
Corp. 

12-14-93 

G-S 

24.501 

N 

1 

11-03-93 

Indet. 

ST94-2775 

Southern  Natural 
Gas  Co. 

Cullman-Jefler- 
son  Counties 
Gas  Dist. 

12-14-93 

G-S 

1,816 

N 

1 

11-01-93 

Irxjef. 

ST94-2776 

Southern  Natural 
Gas  Co. 

Engelhard  Corp  . 

12-14-93 

G-S 

5,034 

N 

1 

11-04-93 

Indef. 

ST94-2777 

Southern  Natural 
Gas  Co. 

Graysville  Munic- 
ipal Gas  Sys- 
tem. 

12-14-93 

G-S 

3.750 

N 

F 

11-01-93 

03-23-01 . 

ST94-2778 

K  N  Interstate 
Gas  Trans.  Co. 

Kanco  Gathering 
Co. 

12-15-93 

G-S 

70,000 

N 

1 

10-01-93 

Indef. 

ST94-2779 

Texas  Gas 

Transmission 
Corp. 

Eagle  Natural 
Gas  Co. 

12-1S-93 

G-S 

10,000 

N 

1 

11-01-93 

Indef. 

ST94-2780 

Texas  Gas 
Transmission 
Corp 

UCG  Energy 
Corp. 

12-15-93 

G-S 

10,000 

N 

1 

11-15-93 

Indef. 

ST94-2781 

Texas  Gas 
Transmission 
Corp 

TXG  Gas  Mar- 
keting Co. 

12-15-93 

G-S 

20,000 

A 

1 

12-01-93 

Indef. 

ST94-2782 

Texas  Gas 

Transmission 
Corp. 

WesK'aco  Corp  . 

12-1S-93 

G-S 

3.700 

N 

F 

11-01-93 

Indef. 

ST94-2783 

Texas  Gas 

Transmission 
Corp. 

Lawrenceburg 
Gas  Co 

12-15-93 

G-S 

2,500 

N 

F 

11-01-93 

Indef. 

ST94-27S4 

Texas  Gas 

Transmission 
Corp. 

DOW  Corning 
Corp. 

12-1&-93 

G-S 

2,000 

N 

F 

11-01-93 

Indef. 

ST94-2785 

Panhandle  East- 
em  Pipe  Line 
Co. 

Tndent  NGL.  Inc 

12-15-93 

G-S 

25,000 

N 

1 

11-0l-«3 

04-30-98 

ST94-2786 

Panhandle  East- 
em  Pipe  Line 
Co. 

United  Cities 
Gas  Co. 

12-15-93 

G-S 

1,500 

N 

1 

11-01-93 

0^-31-96. 

ST94-2787 

Panhandle  East- 
ern Pipe  Line 
Co. 

Polaris  Pipeline 
Corp. 

12-15-93 

G-S 

71,000 

N 

1 

09-30-93 

03-^1-98. 

ST94-2788 

Panhandle  East- 
em  Pipe  Line 
Co. 

Interstate  Gas 
Supply,  Inc. 

12-15-93 

G-S 

2,074 

N 

F 

10-29-93 

04-30-94 

ST94-2789 

Bndgeline  Gas 
Distribution  Co. 

Texas  Eastern 
Transmission 
Corp. 

12-15-93 

C 

2.074 

N 

1 

11-20-93 

Indef. 

ST94-2790 

Northern  Natural 
Gas  Co 

Brooklyn  Inter- 
state Nat.  Gas 
Corp 

12-15-93 

G-S 

100,000 

N 

• 

06-21-93 

Indef. 

ST94-2791 

Northern  Natural 
Gas  Co 

Chevron  U.S.A.. 
Inc. 

12-15-93 

G-S 

20.000 

N 

06-25-93 

Indef. 

ST94-2792 

Northern  Natural 
Gas  Co 

Gas  Energy  De- 
velopment Co. 

12-15-93 

G-S 

50,000 

N 

06-27-93 

Indef. 

ST94-2793 

Northern  Natural 
Gas  Co. 

Archer  Daniels 
Midland  Co, 

12-1S-93 

G-S 

10,000 

N 

12-01-93 

04-30-94 

ST94-2794 

Northern  Natural 
Gas  Co 

Midwest  Gas, 
Midwest 
Power  Sys- 
tems. 

12-15-93 

G-S 

21,200 

N 

11-16-93 

11-16-98. 

ST94-2795 

Northern  Natural 
Gas  Co 

lowa-lllinois  Gas 
&  Elect  Co. 

12-15-93 

G-S 

30,000 

N 

12-01-93 

11-00-95. 

ST94-2796 

Northern  Natural 
Gas  Co. 

Northern  States 
Power  Co, 

12-15-93 

G-S 

8,400 

N 

11-15-93 

10-31-97. 

ST94-2797 

Northem  Natural 
Gas  Co. 

Phillips  Natural 
Gas  Co. 

12-15-93 

G-S 

120.000 

N 

11-15-93 

10-31-97. 

ST94-2798 

Transwestem 
Pipeline  Co. 

Richardson 
Products  Co 

12-15-93 

G-S 

42.220 

N 

12-01-93 

12-31-93. 

ST94-2799 

Transwestem 

Pipeline  Co 

Tnstar  Gas  Mar- 
keting Co. 

12-15-93 

G-S 

5,625 

N 

12-01-93 

12-31-93. 
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ST94-2800 

Transwestem 

Pipeline  Co- 

Afco  Natural 
Gas  Market- 
ing, Inc. 

12-15-93 

G-S 

10,000 

N 

1 

11-16-93 

Indef. 

ST94-2801 

T'-ans  western 
Pipeline  Co 

Westar  Trans- 
mtsswn  Co. 

12-15-93 

B 

10,000 

N 

1 

11-24-93 

Indef. 

ST94-28C2 

Transwestem 
Ppedne  Co 

US  Gas  Trans- 
portation, Inc. 

12-15-93 

G-S 

4,000 

N 

F 

11-06-93 

11-3(^93 

ST94-2803 

Transwestem 
Pipeline  Co, 

Clayton  W'lliams 
Energy  Inc. 

12-15-93 

G-S 

2,350 

N 

F 

12-01-93 

12-31-93 

ST94-2804 

Transwestem 

Pipeline  Co 

Coastal  Gas 
Marketing  Co. 

12-15-93 

G-S 

1,000 

N 

1 

12-01-93 

12-01-96 

ST94-2305 

f^xthwest  Pipe- 
line Corp 

Washington 
Water  Power 
Co 

12-15-93 

G-S 

14,860 

N 

1 

11-11-93 

Indef 

ST94-2806 

Trariscontinental 
Gas  P  L  Corp 

City  of  Madison 

12-15-93 

G-S 

105 

N 

F 

11-23-93 

11-22-13 

ST94-2807 

Transcontinental 
Gas  PL  Corp 

City  o(  Rocktord 

12-15-93 

G-S 

101 

N 

F 

11-27-93 

11-26-13 

ST94-2808 

CdumDia  Gas 
Transmission 
Corp. 

Colombia  Energy 
Services  Corp. 

12-15-93 

G-S 

N/A 

Y 

1 

12-01-93 

Indef. 

5194^2309 

CoiLjmtxa  Gas 
Transmission 
Corp, 

Vesla  Energy  Co 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indef. 

ST94-2810 

Columpta  Gas 
TransmssK)o 
Corp. 

KCS  Energy 
Marketing.  Inc. 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indet. 

ST94-2811 

ColumDia  Gas 
TrarisrTRsswn 

Corp. 

Panhandle  Trad- 
ing Co 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indef 

ST94-2812 

Cotum&ia  Gas 
Trar^smtssioo 
Corp, 

Clinton  Gas  Mar- 
keting, Inc. 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indef. 

ST94-2813 

ColumtMa  Gas 
Trar«nusscn 

Corp 

interstate  Gas 
Supply,  Inc. 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indef. 

ST94-2814 

ColumCxa  Gas 
Transmisscn 
Corp. 

Penn  Virginia 
Res   Market- 
ing Co. 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indef, 

ST94-2815 

Columbia  Gas 
Transmisscn 

Corp 

Koch  Gas  Serv- 
ces 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indef. 

ST94-2816 

ColumtMa  Gas 
Transmtsscn 

Corp 

Brooklyn  Inter- 
State  Natural 
Gas 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

Indet. 

ST94-2317 

Columbia  Gas 
Tiansr»ssion 
Corp 

Daylon  Power  & 
Light  Co. 

12-15-93 

G-S 

N/A 

N 

1 

12-04-93 

Indef 

ST94-2818 

Columbia  Gas 
T/ansmBScn 
Corp 

Volunteer  En- 
ergy Corp 

12-15-93 

G-S 

N/A 

N 

1 

12-01-93 

02-28-94 

ST94-2819 

Columbia  Gas 
Transmission 

Corp. 

interstate  Gas 
Marketing,  tnc. 

12-15-93 

G-S 

31 

N 

F 

12-01-93 

Indef. 

ST94-2820 

Cotuntna  Gas 

Transmission 
Corp 

CortmonweaJth 
Gas  Services, 
mc. 

12-15-93 

B 

1,000 

Y 

F 

12-01-93 

indH. 

ST94-2821 

Algorxjuin  Gas 
Ttartsmtssion 
Co 

Bay  State  Gas 
Co 

12-16-93 

B 

18,198 

N 

F 

n-21-93 

Indef. 

ST94-2822 

Algonquin  Gas 
Transmission 
Co. 

Algonquin  Gas 

Connecticut  Nat- 
ural Gas  Corp, 

12-16-93 

B 

23.712 

N 

F 

11-25-93 

Indef. 

ST94-2823 

Cotontal  Gas  Co 

12-16-93 

B 

4.886 

N 

F 

11-25-93 

Indef. 

T/afismission 

Co 

ST94-2824 

AJgonquin  Gas 
Transmission 
Co. 

Fall  River  Gas 

Co. 

12-16-93 

G-S 

130 

N 

1 

1l-1«-93 

Inde<. 

ST94-2825 

Algonquin  Gas 
Transmission 
Co 

Fall  River  Gas 
Ca 

12-16-93 

G-S 

950 

N 

( 

11-18-93 

Indef 
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ST94-2826 

Algonquin  Gas 
Transmission 
Co. 

Darthmouth 
Power  Associ- 
ates, LP. 

12-16-93 

G-S 

4,400.000 

N 

1 

11-21-93 

Indef. 

ST94-2827 

Algonquin  Gas 
Transmission 
Co, 

Commonwealth 
Gas  Co. 

12-16-93 

G-S 

433 

N 

1 

11-30-93 

Indef. 

ST94-2828 

Aigor>quin  Gas 
Transmission 
Co 

Fall  River  Gas 
Co. 

12-16-93 

B 

7,124 

N 

F 

11-25-93 

Indef. 

ST94-2829 

Algonquin  Gas 
Transmission 
Co. 

Yankee  Gas 
Services  Co. 

12-16-93 

B 

15,700 

N 

F 

11-18-93 

Indef. 

ST94-2830 

Algonquin  Gas 

Transmission 
Co. 

Southern  Con- 
necticut Gas 
Co 

12-16-93 

B 

4  922 

N 

F 

11-30-93 

Indef. 

ST94-2831 

Algonquin  Gas 
Transmission 
Co. 

Boston  Gas  Co  . 

12-16-93 

B 

6.335 

N 

F 

11-30-93 

Indef. 

ST94-2832 

Algonquin  Gas 
■    Transmission 
Co 

Boston  Gas  Co  . 

12-16-93 

B 

29,750 

N 

F 

11-30-93 

Indef. 

ST94-2833 

Algonquin  Gas 
Transmission 
Co. 

Commonwealth 
Gas  Co 

12-16-93 

B 

3.073 

N 

F 

11-30-93 

Indef. 

ST94-2834 

Stingray  Pipeline 
Co 

Union  Oil  Co.  of 
California. 

12-16-93 

K-S 

34.000 

N 

F 

11-24-93 

11-23-03. 

ST94-2835 

Stingray  Pipeline 
Co. 

Chevron  USA. 
Production  Co. 

12-16-93 

K-S 

34,000 

N 

F 

11-30-93 

11-3CMD3 

ST94-2836 

Natural  Gas  P'L 
Co.  of  Amer- 
ican. 

Midwest  Gas  

12-16-93 

G-S 

10,385 

N 

F 

12-01-93 

12-01-95. 

ST94-2837 

Acadian  Gas 
Pipeline  Sys- 
tem. 

Columbia  Gulf 

Transmission, 
et  al. 

12-16-93 

C 

35,385 

N 

1 

10-01-93 

Indef. 

ST94-2838 

Tennessee  Gas 
Pipeline  Co. 

Northern  Utilities, 
Inc. 

12-17-93 

G-S 

25,385 

N 

1 

12-01-93 

Indef. 

ST94-2839 

Tennessee  Gas 
Pipeline  Co. 

Crty  of 
Cookeville 
Gas  Depart- 
ment. 

12-17-93 

G-S 

6,059 

N 

F 

12-01-93 

Indef. 

ST94-2840 

Tennessee  Gas 
Pipeline  Co. 

Meridian  Market- 
ing &  Trans. 
Co. 

12-17-93 

G-S 

1.200 

N 

F 

12-0&-93 

Indef. 

ST94-2841 

Tennessee  Gas 
Pipeline  Co. 

Monteagle  Public 
Utility  Board 

12-17-93 

G-S 

492 

N 

F 

11-18-93 

Indef. 

ST94-2842 

Williston  Basin 
Inter.  PC  Co. 

Koch  Hydro- 
cartxin  Co 

12-17-93 

G-S 

387,362 

Y 

1 

11-19-93 

04-30-95. 

ST94-2843 

Florida  Gas 
Transmission 
Co. 

United  Tecfv 
nologies  Corp. 

12-17-93 

G-S 

1,364 

N 

F 

11-01-93 

Indef. 

ST94-2844 

Florida  Gas 

Crty  of  Jay  

12-17^3 

G-S 

558 

N 

F 

11_0i_93 

Indef. 

Transmission 

Co. 

ST94-2845 

Florida  Gas 
Transmission 
Co. 

St.  of  Florida. 
Dept  of  Cor- 
rections. 

12-17-93 

G-S 

822 

N 

F 

11-01-93 

Indef. 

ST94-2846 

Flonda  Gas 
Transmission 
Co. 

Flonda  Global 
Citrus  Limrted. 

12-17-93 

G-S 

1,874 

N 

1 

12-01-93 

Indef. 

ST94-2847 

Flonda  Gas 

Transmission 
Co 

Cit>  of  Mananna 

12-17-93 

G-S 

3,550 

N 

F 

11-01-93 

Indef. 

ST94-2848 

Flonda  Gas 
Transmission 
Co. 

City  of  Lake  Cit, 

12-17-93 

G-S 

4,790 

N 

F 

11-01-93 

Indef. 

ST94-2849 

Florida  Gas 

Transmission 
Co 

Gulfside  Indus- 
tries, Ltd. 

12-17-93 

G-S 

1,000 

N 

F 

11-01-93 

Indef. 

ST94-2850 

Flonda  Gas 

Georgia  Pacific 

12-17-93 

G-S 

2,000 

N 

F 

11-01-93 

Indef. 

Transmission 

Corp. 

1 

Co 

1 
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ST94-2851 

Ftonda  Gas 
T'ansmission 

Co. 
Florrda  Gas 

Fort  Pierce  Utlt- 
ties  Ainhority. 

12-17-93 

G-S 

2,110 

N 

1 

11-05-93 

Indef. 

STCU-2S52 

City  of  Fort 

12-17-^3 

G-S 

650 

N 

F 

11-01-93 

Indef 

Trarsmission 

Meade. 

Co 

ST94-2S63 

Fionda  Gas 

Transmission 
Co 

ENTEX  

12-17-93 

G-S 

1.500 

N 

F 

11   01-93 

Indef. 

ST94-2S54 

Ficnda  Gas 
T'-ansmission 
Co. 

Consolidated 
Minerals,  Inc. 

12-17-93 

G-S 

2,192 

N 

F 

n-01-93 

IrKJef. 

3T3J-28S5 

Fionda  Gas 
Traismssion 
Co 

CiTy  of  Chipley  ... 

12-17-93 

G-S 

1.281 

N 

F 

11-01-93 

Indef. 

ST  9-1-2856 

Fionda  Gas 

Transmisston 
Co. 

City  of  Blounts 
City. 

12-17-93 

G-S 

1.000 

N 

F 

11-01-93 

Indef. 

ST94-2a57 

Florida  Gas 

Transmission 

Co 
Koch  Ga!e/.ay 

Aluminum  Co.  of 
America. 

12-17-93 

G-S 

578 

N 

F 

11-01-93 

indef. 

STS4-285a 

Cytec  Industnes 

12-17-93 

G-S 

IM;A 

N 

1 

11-20-93 

indel. 

Pipeline  Co. 

ST94-2859 

Panhandle  Easf- 
em  Pipe  Line 
Co. 

Arcadian  Part- 
ners, LP. 

12-17-93 

G-S 

4,500 

N 

F 

11-01-93 

03-31-94 

S'94-2860 

Natural  Gas  P'l 
Co.  of  America. 

Union  Electric 
Co. 

12-17-93 

G-S 

5.000 

N 

F 

11-01-93 

10-31-98. 

ST  94-^2861 

Stingray  Pipeline 
Co. 

0  &  R  Energy, 

Inc. 

12-17-93 

K-S 

20,000 

N 

) 

12-01-93 

Indef. 

ST94-2862 

Texas  Eastern 
Trarsmisscn 
Corp 

Colonial  Gas  Co 

12-20-93 

G-S 

2.222 

N 

F 

0^-01-93 

10-31-12. 

3'S4-2863 

Trunkiine  Gas 

Co. 
Trunkhne  Gas 

Sfolle  Corp  

12-20-93 

G-S 

4,100 

N 

1 

12-01-93 

Indef. 

S'94-2S64 

Murphy  Expio- 

12-20-93 

G-S 

50,000 

N 

J 

12-01-93 

Indef. 

Co 

ralion  &  Pro- 
duction Co. 

ST94-2865 

Tr'jnx rne  Gas 
Co. 

Anadarko  Trad- 
ing Co. 

12-20-93 

G-S 

20,000 

N 

1 

12-03-93 

Indef- 

ST94-2366 

TrunKlme  Gas 
Co 

National  Steel 
Corp. 

12-20-93 

G-S 

4,000 

N 

1 

12-01-93 

Indef. 

ST94-2867 

Fionda  Gas 
Transmission 
Co 

City  of  Williston  . 

12-20-93 

G-S 

943 

U 

F 

11-01-93 

Indef 

ST94^2868 

Ftorxia  Gas 
TrarrsrTKSSion 
Co 

Munc'pal  Gas 
Airthorrty  of 
Florida. 

12-20-93 

G-S 

69,309 

N 

F 

11-01-93 

Indef. 

ST94-2869 

Tftjas  Gas  Pipe- 
line Co. 

VatefO  Industrie 
Gas,  L.P. 

12-20-93 

C 

30,000 

N 

11-20-93 

11-30-93 

ST94-2370 

Delhi  Gas  P  pe- 
line  Corp 

Kocti  Gas  Pipe- 
line Co  ,  el  al. 

12-20-93 

C 

1 1 .000 

N 

12-01-93 

Indel. 

ST9-;-28n 

Demi  Gas  Pipe- 
line Corp. 

Koch  Gas  Pipe- 
line Co  ,  et  al. 

12-20-93 

C 

30.000 

N 

12-04-93 

Indef. 

ST94-2372 

VatefO  Trans- 
mission. LP. 

Transcontinerital 
Gas  P'L  Corp. 

12-20-93 

C 

13.800 

N 

12-01-93 

Indef. 

ST94-2873 

Er^rcn  Storage 
Co. 

Natural  Gas  P/L 
Co.  of  Amer., 
et  al. 

12-20-93 

C/G-ST 

20,000 

N 

11-18-93 

03-31-94. 

ST94-287-1 

Enron  Storage 
Co. 

Koch  Gateway 
Pipeline  Co. 

12-20-93 

C/G-ST 

100.000 

N 

11-18-93 

03-31-94. 

ST54-2875 

Enogex  Inc  

ArKia  Energy  Re- 
sources Co. 

12-20-93 

C 

10.000 

N 

12-01-93 

Indef. 

ST34-2876 

Iroquas  Gas 
T'ans  Sys- 
tem. L  P. 

Continental  Erv 
ergy  Market- 
ing, Inc. 

12-20-93 

G-S 

4.921 

N 

12-01-93 

01-01-94. 

S-94-2877 

iropLiois  Gas 

Trans.  Sys- 
tem, LP 

Continental  En- 
ergy Market- 
ing, Inc. 

12-20-93 

G-S 

6,971 

N 

12-01-93 

01-01-94. 

ST94-2878 

iroquofs  Gas 

Trans    Sys- 
tem. L  P 

Contnental  Erv 

ergy  Market- 
ing, Inc. 

12-20-93 

G-S 

9.449 

N 

12-01-93 

01-01-94 
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ST94-2879 

Iroquois  Gas 
Trans.  Sys- 
tem. LP. 

ContinentaJ  Erv 
ergy  Market- 
ing, Inc. 

12-20-93 

G-S 

6.372 

N 

1 

12-02-93 

01-01-94 

ST94-2880 

Iroquois  Gas 
Trans.  Sys- 
tem, L.P. 

Direct  Gas  Sup- 
phy/lESCO,  Inc. 

12-20-93 

G-S 

5.000 

N 

1 

12-01-93 

01-01-94. 

STS4-2881 

Iroquots  Gas 

Trans.  Sys- 
tem. L.P. 

Enron  Gas  Mar- 
keting, Inc. 

12-20-93 

G-S 

10.000 

N 

1 

12-02-93 

01-01-94. 

ST94-2882 

Cdur^Tbia  Gas 
Transmission 
Corp. 

Ur>ited  States 
Gypsum  Co. 

12-20-93 

G-S 

N/A 

N 

1 

12-01-93 

Indel. 

ST94-2883 

Cotumt3ia  Gas 

Trans'Tiission 
Corp. 

Enron  Access 
Corp. 

12-20-93 

G-S 

126 

N 

F 

12-01-93 

0^-31-93 

ST&4-2884 

Columbia  Gas 
Transmission 
Corp. 

Conoco,  Inc  

12-20-93 

G-S 

N/A 

N 

1 

12-13-93 

Indel 

ST94-2S85 

Columbia  Gas 
Transmisston 
Ccrp, 

Atias  Gas  Mar- 
keting. 

12-20-93 

G-S 

N/A 

N 

i 

12-13-93 

Irvlef. 

ST94-2886 

ColaTT>tMa  Gas 
Transmission 
Corp. 

General  Motors 
Corp. 

12-20-93 

G-S 

N/A 

N 

1 

12-07-93 

Indef.  . 

ST94-2887 

Columbia  Gas 
Transmission 
Corp. 

Coastal  Gas 
Marketing. 

12-20-93 

G-S 

n;a 

N 

1 

12-14-93 

Indel. 

ST94-2888 

Transcontinental 
Gas  P'L  Corp, 

Bay  State  Gas 
Co. 

12-20-93 

G-S 

1.212 

N 

12-01-93 

06-01-08. 

ST94-2839 

Transcontinental 
Gas  P/L  Corp 

Commonwealth 

Gas  Co. 

12-20-93 

G-S 

2^69 

N 

12-01-93 

06-01-08. 

ST94-2890 

Transcontinental 
Gas  PI  Corp. 

Transco  Energy 
Ma'^etir.g  Co. 

12-20-93 

G-S 

48.240 

N 

12-01-93 

10-31-06. 

ST94-2891 

Transcontinental 
Gas  P/L  Corp. 

Northern  utilities, 
Inc. 

12-20-93 

G-S 

276 

N 

12-01-93 

06-01-08. 

ST94-2892 

Texas  Gas 
Transmission 
Corp. 

Brooklyn  Union 
Gas  Co. 

12-21-93 

G-S 

3.737 

N 

11-06-93 

Indef. 

ST94-2893 

Texas  Gas 
Transmission 
Corp. 

Mississippi  Val- 
tey  Gas  Co. 

12-21-93 

G-S 

25.000 

N 

11-01-93 

Indet. 

ST94-2894 

Texas  Gas 

Transmission 
Corp. 

Western  Ken- 
tucky Gas  Co. 

12-21-93 

G-S 

15,000 

N 

11-01-93 

Indef. 

ST94-2895 

Texas  Gas 
Transmission 
Corp. 

Western  Kerv 
tucky  Gas  Co. 

12-21-93 

G-S 

3,000 

N 

1 1-01-93 

Indef. 

ST94-2896 

Texas  Gas 
Transmission 
Corp. 

Cincinnati  Gas 
and  Electnc 
Co. 

12-21-93 

G-S 

41,000 

N 

11-01-93 

Indef. 

ST94-2897 

Texas  Gas 

transmission 
Corp. 

Union  Light. 
Heat  and 
Power  Co. 

12-21-93 

G-S 

9,000 

Ni 

1 1-01-93 

Indef. 

ST94-2898 

Texas  Gas 
TransnTisston 
Corp. 

Ohio  Valley  Gas 
Corp. 

12-21-93 

G-S 

1.000 

N 

11-01-93 

Indef. 

ST94-2899 

Texas  Gas 
Transmission 
Corp. 

Indiana  Gas  Co.. 
tnc. 

12-21-93 

G-S 

27,000 

N       . 

11-01-93 

Indef. 

ST94-2900 

Texas  Gas 

Transmission 
Corp. 

Central  lllirxxs 
Public  Service 
Co. 

12-21-93 

G-S 

12,500 

N 

11-01-93 

Indef 

ST 94-2901 

Texas  Gas 
Transmission 
Corp. 

Dayton  Power 
and  Light  Co. 

12-21-93 

G-S 

25,000 

N 

11-01-93 

Indef. 

ST94-2902 

Texas  Gas 
Transmission 
Corp. 

United  Cities 
Gas  Co. 

12-21-93 

G-S 

2,000 

N 

11-01-93 

Indef. 

ST94-2903 

Texas  Gas 

Transmission 
Corp. 

East  Ohio  Gas 
Co. 

12-21-93 

G-S 

73,763 

N 

1 1-01-93 

Indef 

12304 


Federal  Register  /  Vol.  59,  No.  51  /  Wednesday,  March  16,  1994  /  Notices 


Docket  No  ' 

Transporter  sell- 
er 

Recipient 

Date  filed 

Part  284. 
subpart 

Est.  max. 
daily  quan- 
tity 2 

Aff. 
Y/A/N3 

Rate 

sch. 

Date  com- 
menced 

Projected  ter- 
mination date 

ST94-2904 

Texas  Gas 

Transmission 
Corp 

Western  Ken- 
tucky Gas  Co. 

12-21-93 

G-S 

3,500 

N 

11-01-93 

Indel. 

ST94-2905 

Texas  Gas 

Transmission 
Corp. 

Ohio  Valley  Gas 
Corp. 

12-21-93 

G-S 

500 

N 

11-01-93 

Indef. 

ST94-2906 

Texas  Gas 

Transmission 

Corp. 

Western  Ken- 
tucky Gas  Co. 

12-21-93 

G-S 

2,500 

N 

11-01-93 

Indef.. 

ST94-2907 

Texas  Gas 
Transmission 
Corp 

Souttiern  Irvjiana 
Gas  and  Elect 

Co 

12-21-93 

G-S 

22,600 

N 

11-01-93 

Indef. 

ST94~2908 

Texas  Gas 

Transmission 

Corp 

Southern  Indiana 
Gas  and  Elect. 
Co. 

12-21-93 

G-S 

5,700 

N 

11-01-93 

Indef. 

ST94-2909 

Mobile  Bay  Pipe- 
line Co. 

Boston  Gas  Go  . 

12-21-93 

G-S 

27,439 

N 

12-01-93 

Indef. 

ST94-29'0 

Motxie  Ba>  Pipe- 
line Co 

Arco  Natural 
Gas  Marketing. 

12-21-93 

G-S 

20,202 

N 

12-01-93 

Indef. 

ST94-29T1 

Koch  Gateway 
Pipeline  Co. 

Lafayette  Gas 
Intrastate. 

12-21-93 

G-S 

N/A 

N 

11-26-93 

Indef. 

ST94-2912 

Koch  Gateway 

Monsanto  Co 

12-21-93 

G-S 

N/A 

N 

11-26-93 

Indef. 

m 

Pipeline  Co 

ST94-2913 

Koch  Gateway 
Pipeline  Co 

Gulf  Coast  En- 
ergy, Inc. 

12-21-93 

G-S 

N/A 

N 

11-26-93 

Indef. 

ST94-29'4 

Koch  Gateway 

Pipeline  Co 

Red  River  Gas 
Co. 

12-21-93 

G-S 

N/A 

N 

11-26-93 

Indef. 

ST94-2915 

Columbia  Gas 
Transmission 
Co-p 

Mountaineer  Gas 
Co. 

12-21-93 

G-S 

N/A 

N 

12-14-93 

Indef. 

ST94-2916 

Columbia  Gas 
Transmission 
Corp 

Gas  Marketing, 

Inc. 

12-21-93 

G-S 

N/A 

N 

12-01-93 

Indef. 

ST  94-29'-; 

Columbia  Gas 
Transmission 
Corp. 

Delmarva  Power 
and  Light  Co. 

12-21-93 

G-S 

20,000 

N 

F 

12-01-93 

Indef. 

ST94-2918 

Columbia  Gas 
Transmission 
Corp 

Dayton  Power  & 
Light  Co. 

12-21-93 

G-S 

41,532 

N 

F 

12-01-93 

Indef. 

ST94-2919 

Columbia  Gas 
Transmission 
Corp 

Columbia  Energy 
Services  Corp. 

12-21-93 

G-S 

750,000 

Y 

1 

12-01-93 

Indef. 

ST94-2920 

Columbia  Gas 
Transmission 
Corp. 

Pennsylvania 
Gas  &  Water 
Co. 

12-21-93 

B 

11,346 

N 

F 

12-01-93 

Indef. 

ST94-2921 

Columbia  Gas 
Transmission 

Penn  Fuel  Gas, 
Inc. 

12-21-93 

B 

14,250 

N 

F 

12-01-93 

Indef. 

Corp 

1 

ST94-2922 

Columbia  Gas 
Transmission 
Corp 

Providence  Gas 
Co. 

12-21-93 

6 

47,455 

N 

F 

12-01-93 

Indef. 

ST94-2923 

Columbia  Gas 
Transmission 

Suburban  Natu- 
ral Gas  Co. 

12-21-93 

B 

5,134 

N 

F 

12-01-93 

Indef. 

ST94-2924 

Columbia  Gas 
Transmission 

Corp 

New  York  State 
Electnc  &  Gas 
Corp. 

12-21-93 

B 

36.794 

N 

F 

12-01-93 

Indef. 

ST94-2925 

Columbia  Gas 
Traf^sm'ssion 
Corp 

Bluefield  Gas  Co 

12-21-93 

B 

2,058 

N 

F 

12-01-93 

Indef. 

ST94-2926 

Co'jmbia  Gas 
Transmission 

Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

12-21-93 

B 

502,717 

N 

F 

12-01-93 

Indef. 

ST94-2927 

Columbia  Gas 
Transmission 
Corp 

Mountaineer  Gas 
Co. 

12-21-93 

B 

71.107 

N 

F 

12-01-93 

Indef. 

ST94-2928 

Columbia  Gas 
Transmission 

Corp. 

Virginia  Natural 
Gas,  Inc. 

12-21-93 

6 

57,970 

N 

F 

12-01-93 

Indef. 

ST94-2<329 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Maryland,  Inc. 

12-21-93 

B 

15.012 

Y 

F 

12-01-93 

Indef. 
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ST94^2930 

Columt)ta  Gas 
Transmtssion 
Corp. 

City  of  LarKaster 

12-21-93 

B 

5,285 

N 

F 

12-01-93 

Indef. 

ST94-2931 

CoJomtxa  Gas 
Trarsmission 
Corp. 

City  of  Char- 
lottesville. 

12-21-93 

B 

7.500 

N 

F 

12-01-93 

Indef. 

ST94-2932 

Colurntxa  Gas 
Transmission 
Corp, 

Central  Hudson 
Gas  &  Electric. 

12-21-93 

B 

10,415 

N 

F 

12-^1-93 

Indef. 

ST94-2933 

Cotumbta  Gas 
Transmisston 

Corp. 

Columbia  Gas  o1 
Kentucky,  Inc. 

12-21-93 

B 

28,252 

N 

F 

12-01-93 

IrxJel. 

ST94-2934 

Tennessee  Gas 
Pipeline  Co. 

City  of  Pulaski  ... 

12-21-93 

G-S 

405 

N 

F 

12-01-93 

Indef. 

ST94-2935 

Tery^.essee  Gas 
P.peline  Co. 

Attas  Gas  Mar- 
keting. Inc. 

12-21-93 

G-S 

4.699 

N 

F 

12-01-93 

Indef. 

ST94-2936 

Tennessee  Gas 
Pipeline  Co. 

Long  island 
Lighting  Co. 

12-21-93 

G-S 

2,587 

N 

F 

12-01-93 

Indef. 

ST94-2937 

Tennessee  Gas 
Pioeline  Co. 

Atlas  Gas  Mar- 
keting. Inc. 

12-21-93 

G-S 

4.699 

N 

F 

12-01-93 

Indef. 

ST94-2938 

Tennessee  Gas 
Pipetine  Co. 

Bay  State  Gas 
Co. 

12-21-93 

G-S 

511 

N 

F 

12-01-93 

Indef. 

ST94-2939 

Tennessee  Gas 
Pipeline  Co. 

NGC  Transpor- 
tation, Inc. 

12-21-93 

G-S 

1,000 

1^ 

F 

12-01-93 

Indef. 

ST94-2940 

Tennessee  Gas 
Pipel.re  Co. 

KCS  Energy 
Marketing,  Inc. 

12-21-93 

G-S 

3,000 

N 

F 

12-01-93 

Indef. 

ST94-2941 

Tenr>essee  Gas 
Pipetine  Co. 

Appalachian  Gas 
Sales. 

12-21-93 

G-S 

5,400 

N 

F 

12-01-93 

Indef. 

ST94-2942 

Tennessee  Gas 
Pipeline  Co. 

Atlas  Gas  Mar- 
keting, ir>c 

12-21-93 

G-S 

1,882 

N 

F 

12-01-93 

Indef. 

ST94-2943 

Colorado  Inter- 
state Gas  Co. 

Aurora  Natural 
Gas 

12-21-93 

G-S 

400 

N 

1 

12-05-93 

Indef. 

ST94-2944 

Colorado  Inter- 
state Gas  Co. 

Public  Service  of 
Colorado. 

12-21-93 

G-S 

13,000 

N 

1 

12-01-93 

Indef. 

ST94-2945 

Colo'-ado  inter- 
state Gas  Co. 

Western  Gas 
Resources,  Inc. 

12-21-93 

G-S 

2,000 

N 

F 

12-01-93 

03-31-94. 

ST94-2946 

Colorado  Inter- 
state Gas  Co. 

Greeley  Gas  Co 

12-21-93 

G-S 

1,750 

N 

1 

12-01-93 

Indef. 

ST94-2947 

Cctorado  Inter- 
state Gas  Co. 

Oryx  Gas  Mar- 
keting. 

12-21-93 

G-S 

800 

N 

12- 

12-93 

Indef. 

ST94-2948 

Morthern  Natural 
Gas  Co. 

Winn  Exploration 
Co.,  Inc. 

12-21-93 

G-S 

2,000 

N 

1 

11-03-93 

Indef. 

ST94-2949 

Northern  Natural 
Gas  Co. 

Westar  Trans- 
mission Co. 

12-21-93 

G-S 

1.000 

N 

1 

n-03-93 

Indef. 

ST94-2950 

Northern  Natural 
Gas  Co. 

Seagull  Market- 
ing Services, 
Inc. 

12-21-93 

G-S 

3.300 

N 

F 

12-01-93 

Indef. 

ST94-2961 

Northern  Natural 
Gas  Co. 

Nebraska  Public 
Gas  Agency. 

12-21-93 

G-S 

450 

N 

F 

12-01-93 

12-01-97. 

ST94-2952 

Nortt>efn  Natural 
Gas  Co. 

Northem  States 
Power  Co. 

12-21-93 

G-S 

20.000 

N 

11-11-93 

Indef. 

ST94-2953 

Norttiern  Natural 
Gas  Co. 

Peoples  Natural 
Gas  Co— 

UtillCOrp. 

12-21-93 

G-S 

71,222 

N 

12-01-93 

02-28-94. 

ST94-2954 

Northern  Natural 
Gas  Co. 

Excel  Gas  Mar- 
keting, Inc. 

12-21-93 

G-S 

20,000 

N 

12-01-93 

Indef. 

ST94-2955 

Northern  Natural 
Gas  Co. 

National  Gas 
Resources  L.P. 

12-21-93 

G-S 

50,000 

N 

12-02-93 

Indef. 

ST94-2956 

Northern  Natural 
Gas  Co. 

Anthem  Energy 
Co,  LP. 

12-21-93 

G-S 

30,000 

N 

11-06-93 

Indef. 

ST34-2957 

Northern  Natural 
Gas  Co. 

Panda  Re- 
sources, Inc. 

12-21-93 

G-S 

15,000 

N 

11-04-93 

Indef. 

ST94-2958 

Algonquin  Gas 
Transmission 
Co. 

Southern  Con- 
necticut Gas 
Co. 

12-22-93 

B 

15,672 

N 

F 

12-01-93 

Indef. 

ST94-2959 

Algonquin  Gas 
Transmission 
Co. 

Commonwealth 
Gas  Co. 

12-22-93 

B 

35,620 

N 

F 

12-01-93 

Indei. 

ST94-2960 

Algonquin  Gas 

Providence  Gas 

12-22-93 

B 

6.812 

N 

F 

12-12-93 

Indef. 

Transmission 

Co. 

Co. 
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ST94-296' 

Algorx^uin  Gas 
Transmission 
Co. 

Northern  Utilities 
Inc. 

12-22-93 

B 

965 

N 

F 

12-01-93 

Indel. 

8^94-2962 

Algonquin  Gas 
Transmission 
Co 

Central  Hudson 
Gas  &  Elect. 
Corp. 

12-22-93 

G-S 

26 

N 

1 

12-05-93 

Indef. 

ST94-2953 

Algonquin  Gas 
Transmission 
Co. 

Algonquin  Gas 

Connecticut  Nat- 
ural Gas  Co. 

12-22-93 

G-S 

7,053 

N 

1 

12-10-93 

Indef. 

ST94-2964 

Northern  Utilities 

12-22-93 

B 

286 

N 

F 

12-01-93 

Indef. 

Transmission 

Inc. 

Co. 

ST94-2965 

Algonquin  Gas 

Transmission 
Co. 

Bay  State  Gas 
Co. 

12-22-93 

B 

4.235 

N 

F 

12-01-93 

Indef. 

ST94-2966 

Florida  Gas 
Transmission 
Co, 

ARCO  Natural 
Gas  Market- 
ing, Inc. 

12-22-93 

G-S 

200,000 

N 

11-01-93 

Indef. 

ST94-2967 

Flonda  Gas 

Transmission 
Co. 

Citrus  Trading 
Corp. 

12-22-93 

G-S 

800,000 

Y 

11-01-93 

Irxtef. 

ST94-2968 

Flonda  Gas 

Transmission 
Co 

Enron  Gas  Mar- 
keting Inc 

12-22-93 

G-S 

500,000 

A 

11-01-93 

Indef. 

5^94-2969 

Flonda  Gas 
Transmission 
Co. 

BP  Gas,  Inc 

12-22-93 

G-S 

100,000 

N 

12-01-93 

Indef. 

S-94-2973 

Flonda  Gas 

Transmission 
Co, 

Citrus  Marketing, 

Inc. 

12-22-93 

G-S 

100,000 

A 

12-01-93 

Indef. 

ST94-2971 

Flonda  Gas 

Transmission 

Co 
Flonda  Gas 

Associated  Natu- 
ral Gas,  Inc. 

12-22-93 

G-S 

100,000 

N 

12-01-93 

Indef. 

S'94-29^2 

Amco  Energy 

12-22-93 

G-S 

250,000 

N 

11-01-93 

Indef. 

Transmission 
Co. 
Arkia  Energy  Re- 

Trading Corp. 

ST94-2973 

Koch  Gas  Serv- 

12-22-93 

G-S 

10,000 

N 

12-01-93 

Indef. 

• 

sources  Co. 

ices  Co. 

ST94-2974 

Black  Marlin 

Pipeline  Co 

Enron  Industrial 
Natural  Gas 
Co. 

12-22-93 

G-S 

75,000 

Y 

F 

12-01-93 

01-01-99 

ST94-2975 

Tennessee  Gas 

Pipeline  Co 

Transco  Gas 
Marketing  Co. 

12-22-93 

G-S 

2,087 

N 

F 

12-02-93 

Indef. 

S'94-2976 

Tennessee  Gas 
Pipeline  Co. 

Coasta'  Gas 
Marketing  Co. 

12-22-93 

G-S 

4,500 

N 

F 

12-17-93 

Indef. 

ST94-2977 

Tennessee  Gas 
Pipeline  Co 

Northern  Utilities 
Inc. 

12-22-93 

G-S 

117 

N 

F 

12-01-93 

Indef. 

ST94-2978 

Natural  Gas  PI 
Co.  of  America. 

Iowa  Electric 
Light  &  Power 
Co. 

Iowa  Electric 

12-22-93 

G-S 

10.000 

N 

F 

12-01-93 

11-30-95. 

S"^94-2979 

Natural  Gas  P  L 

12-22-93 

G-S 

28.605 

N 

F 

12-01-93 

11-30-00. 

Co  of  America 

Light  &  Power 
Co. 
Columbia  Gulf 

5^94-2980 

Cypfess  Gas 

12-22-93 

C 

70,000 

N 

12-01-93 

Indef, 

F*!peiine  Co. 

Trans.  Co,  et 

^1 

ST94-2981 

Cypress  Gas 
Pipeline  Co 

ai. 
Columbia  Gulf 

Trans.  Co.,  et 

al. 
Transwestern 

12-22-93 

C 

50.000 

N 

12-08-93 

Indef. 

ST94-2982 

Lone  Star  Gas 

12-22-93 

C 

100,000 

N 

11-29-93 

Indef. 

Co. 

Pipeline  Co,  et 
al. 
Koch  Gateway 

ST94-2983 

Gulf  Coast  Natu- 

12-22-93 

C 

30.000 

Y 

12-01-93 

Indef. 

ral  Gas  Co. 

P.l  Co.  etal. 

ST94-2984 

Gulf  Coast  Natu- 
ral Gas  Co 

Trunkline  Gas 
Co. 

12-22-93 

C 

30,000 

Y 

12-01-93 

Indef. 

ST94-2985 

Arkansas  Ok!a- 
lioma  Gas 
Corp 

Ozark  Gas 
Trans.  Sys- 
tem, et  al. 

12-23-93 

G-fIT 

400 

N 

12-15-93 

Indef. 

ST94-2986 

Channel  Indus- 
tnes  Gas  Co 

Northern  Natural 
Gas  Co  ,  et  al. 

12-23-93 

C 

75.000 

N 

11-25-93 

Indef. 

f 

• 
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ST94-2987 

Channel  Indus- 
tries Gas  Co. 

Seagull  Market- 
ing Services, 
Inc. 

Catex  Energy 

12-23-93 

C 

50,000 

N 

1 

11-19-93 

Indef. 

ST94-2988 

Tennessee  Gas 

12-23-93 

G-S 

8,300 

N 

F 

12-01-93 

Indef. 

Pipeline  Co. 

Inc. 

ST94-2989 

Tennessee  Gas 
Pipeline  Co. 

Enron  Gas  Mar- 
keting Inc. 

12-23-93 

G-S 

20,800 

N 

F 

12-01-93 

Indef 

ST94-2990 

Tennessee  Gas 
Pipeline  Cc. 

Yuma  Gas  Corp 

12-23-93 

G-S 

16,200 

N 

F 

12-01-93 

Indef 

ST94-2991 

Columbia  Gas 
Transmission 
Corp. 

Entity  Type 

12-23-93 

G-S 

1 1 ,000 

N 

12-01-93 

Indef. 

ST94-2992 

Satxne  Pipe  Line 
Co. 

Koch  Gas  Sen/- 
ices  Co. 

12-23-93 

G-S 

100,000 

N 

12-01-93 

Indef 

ST94-2993 

Sabine  Pipe  Line 
Co. 

Valero  Gas  Mar- 
keting, L.P 

12-23-93 

G-S 

200,000 

N 

11-24-93 

Indef 

ST94-2994 

Sabine  Pipe  Line 
Co. 

Hardy  Oil  &  Gas 
USA,  Inc. 

12-23-93 

G-S 

15,000 

N 

12-03-93 

Indef 

ST94-2995 

Sabine  Pipe  Line 
Co. 

Enron  Gas  Mar- 
keting, Inc. 

12-23-93 

G-S 

200,000 

N 

12-01-93 

Indef 

ST94-2996 

Sabine  Pipe  Line 
Co. 

Koch  Gas  Serv- 
ices Co. 

12-23-93 

G-S 

70,000 

N 

12-01-93 

Indef 

ST94-2997 

Ozark  Gas 
Transmission 
System. 

Arkansas  Okla- 
homa Gas 
Corp. 

12-23^93 

B 

15,000 

N 

12-01-93 

Indef 

ST94-2998 

Willian;s  Natural 
Gas  Co. 

Continental  Nat- 
ural Gas,  Inc. 

12-23-93 

G-S 

10,000 

N 

12-01-93 

iCK)i-94 

94-2999 

William<;  Natural 
Gas  Co. 

Coastal  Gas 

Marketing  Co. 

12-23-93 

G-S 

50,000 

N 

1 1-02-93 

10-01-98. 

ST94-3000 

Williams  Natural 
Gas  Co. 

Transok  Gas  Co 

12-23-93 

G-S 

50,000 

N 

11-02-93 

11-01-98. 

ST94-3001 

Williams  Natural 
Gas  Co. 

City  of  Bur- 
lingame. 

12-23-93 

G-S 

254 

N 

F 

11-13-93 

Indef. 

ST94-3002 

Williams  Natural 
Gas  Co. 

City  of  Cassoday 

12-23-93 

G-S 

120 

N 

F 

11-18-93 

Indef. 

ST94-3003 

Williams  Natural 
Gas  Co. 

Eckert  Gas  Co  .. 

12-23-93 

G-S 

45 

N 

11-09-93 

Indef 

ST94-3004 

Williams  Natural 
Gas  Co. 

Flint  Hills  Gas 
Co.,  Inc. 

12-23-93 

G-S 

48 

N 

12-01-93 

Indef. 

ST94-3005 

Williams  Natural 
Gas  Co. 

Greeley  Gas  Co 

12-23-93 

G-S 

13,873 

N 

F 

11-01-93 

Indef. 

ST94-3006 

Williams  Natural 
Gas  Co. 

City  of  Olivet  

12-23-93 

G-S 

38 

N 

12-01-93 

Indef. 

STS-l-3007 

Williams  Natural 
Gas  Co 

City  of  Reading  . 

12-23-93 

G-S 

136 

N 

11-18-93 

Indef. 

ST94-3008 

Williams  Natural 
Gas  Co. 

Western  Re- 
sources, Inc. 

12-23-93 

G-S 

18,816 

N 

F 

11-01-93 

10-01-94. 

ST94-3009 

Williams  Natural 
Gas  Co 

Westem  Re- 
sources, Inc. 

12-23-93 

G-S 

27,071 

N 

F 

11-01-93 

10-01-94. 

ST94-3010 

Williams  Natural 
Gas  Co 

Armco,  Inc  

12-23-93 

G-S 

15.000 

N 

11-01-93 

10-01-94. 

ST94-3011 

Williams  Natural 
Gas  Co. 

Ford  Motor  Co  ... 

12-23-93 

G-S 

14.000 

N 

11-01-93 

Indef. 

ST94-3012 

Williams  Natural 
Gas  Co, 

KN  Gas  Market- 
ing Co. 

12-23-93 

G-S 

100,000 

N 

11-01-93 

10-01-94 

ST94-3013 

Williams  Natural 
Gas  Co. 

Missouri  Public 
Service. 

12-23-93 

G-S 

61,250 

N 

11-01-93 

10-01-96 

ST94-3014 

Williams  Natural 
Gas  Co 

Texarkoma 
Transportation 
Co. 

12-23-93 

G-S 

25,000 

N 

11-11-93 

Indef. 

ST94-3015 

Williams  Natural 
Gas  Co 

Transok  Gas  Co 

12-23-93 

G-S 

100,000 

N 

11-01-93 

Indef. 

ST94-3016 

Williams  Natural 
Gas  Co 

Rangeline  Corp  . 

12-23-93 

G-S 

8,173 

N 

11-01-93 

11-01-94. 

ST94-3017 

Williams  Natural 
Gas  Co 

Colorado  Inter- 
state Gas  Co. 

12-23-93 

G-S 

4,000 

N 

11-10-93 

11-01-94. 

ST94-3018 

Williams  Natural 
Gas  Co. 

City  Utilities  of 
Springfield 

12-23-93 

G-S 

12,880 

N 

F 

12-01-93 

03-01-94. 

ST94-3019 

Williams  Natural 
Gas  Co 

Rangeline  Corp 

12-23-93 

G-S 

2,575 

N 

F 

12-02-93 

04-01-94. 
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ST94-3020 

WiMtams  Natural 
Gas  Co. 

Colorado  Inter- 
state Gas  Co. 

12-23-93 

G-S 

1.000 

N 

1 

12-15-93 

12-01-94. 

S 194- 3021 

Williams  Natural 
Gas  Co. 

Unrversal  Re- 
sources Corp. 

12-23-93 

G-S 

4.955 

N 

F 

12-02-93 

04-01-94. 

Sr94-3022 

w  iiiams  Natural 
Gas  Co 

UtiliCorp  Energy 
Sen^ices.  Inc. 

12-23-93 

G-S 

50,000 

N 

1 

12-01-93 

Indef. 

ST94-3023 

Williams  Natural 
Gas  Co 

Vesta  Energy  Co 

12-23-93 

G-S 

5.115 

N 

F 

12-18-93. 

01-01-94 

5194^3024 

Williams  Natural 
Gas  Co 

Rangeline  Corp  . 

12-23-93 

G-S 

1.200 

N 

F 

12-02-93 

03-01-94. 

ST94-3025 

Wiiiiston  Basin 
Inter    PL  Co 

Western  Gas 
Resources,  Inc. 

12-23-93 

G-S 

276.135 

Y 

F 

11-24-93 

08-31-95. 

ST94-3026 

Questar  Pipeime 
Co 

Grand  Valley 
Gas  Co. 

12-23-93 

G-S 

1,000 

N 

F 

12-01-93 

12-31-94. 

S'94-3027 

Questar  Pipe me 

Co. 
Questar  Pipeime 

Co 
Flonda  Gas 

Pacficorp  

12-23-93 

G-S 

4,802 

N 

12-01-93 

11-30-94. 

ST94-3028 

Snyder  Oil  Co  ... 

12-23-93 

G-S 

2,069 

N 

12-01-93 

11-30-95. 

ST94-3029 

Union  Oil  Co  of 

12-23-93 

G-S 

75,000 

N 

11-01-93 

Indef. 

Transmission 

California. 

Co 

ST94-3030 

Florida  Gas 
Transmission 
Co. 

Texas-Otiio  Gas. 

Inc. 

12-23-93 

G-S 

15.000 

N 

12-01-93 

Indef. 

ST94-3031 

Florida  Gas 

Transmission 
Co 
Fionda  Gas 

Or,x  USA  Inc  .... 

12-23-93 

G-S 

35,000 

N 

11-01-93 

Indef. 

S  ""94-3032 

Onyx  Gas  Mar- 

12-23-93 

G-S 

103,333 

N 

11-01-93 

Indef. 

Transmission 

keting,  L.P. 

Co. 

ST94-3033 

Florida  Gas 

Transmission 
Co. 

NGC  Transpof- 
tation.  Inc. 

12-23-93 

G-S 

500,000 

N 

12-02-93 

Indef. 

5194-3034 

Florida  Gas 
Transmission 

Co. 

Midcon  Gas 
Services  Ccxp. 

12-23-93 

G-S 

800.000 

N 

11-16-93 

Indef. 

S"94-3C35 

Florida  Gas 
Transmission 
Co. 

f^G  Natural  Gas 
Corp. 

12-23-93 

G-S 

100,000 

N 

11-01-93 

Indef. 

ST  94-3036 

Florida  Gas 
Transmission 
Co 

Kocti  Gas  Serv- 
ices Corp. 

12-23-93 

G-S 

200,000 

N 

11-02-93 

Indef. 

ST94-3037 

Fionda  Gas 
Transmission 

Hadscn  Gas 
Systems.  Inc. 

12-23-S3 

G-S 

100,000 

N 

11-01-93 

Indef. 

Co 

ST94-3038 

Fior.da  Gas 
Transmission 
Co. 

Northern  Natural 

Fina  Natural  Gas 
Co. 

12-23-93 

G-S 

175,000 

N 

11-01-93 

Indef. 

ST  94-3039 

GPM  Gas  Corp  . 

12-23-93 

G-S 

12,000 

N 

12-01-93 

Indef. 

Gas  Co. 

ST94-3040 

Kocf!  Gateway 
Pipeline  Co 

Oxy  USA  Irx  

12-23-93 

G-S 

0 

N 

11-26-93 

Indef. 

ST94-304' 

Koch  Gateway 
Pipeline  Co. 

Mid  Louisiana 
Marketing  Co. 

12-23-93 

G-S 

10,480 

N 

F 

11-01-93 

Indef. 

ST94-3042 

Kocn  Gateway 
Pipeline  Co 

Weswaco  Corp  . 

12-23-93 

G-S 

0 

N 

11-26-93 

Indef. 

ST94-3043 

Kocn  Gateway 
Pipeline  Co 

Vista  Chemical 
Co. 

12-23-93 

G-S' 

0 

N 

11-26-93 

Indef 

S"  94-3044 

Kocn  Ga'eway 
Pipeiir>e  Co 

Sonat  Marketing 
Co. 

12-23-93 

G-S 

0 

N 

11-26-93 

Indef 

ST94-3045 

Keep  Gateway 
Pipeline  Co 

Vesta  Energy  Co 

12-23-93 

G-S 

0 

N 

11-26-93 

Indef. 

ST94-3046 

Kocn  Gateway 

Pipeline  Co 

Polans  Pipeline 
Corp 

12-23-93 

G-S 

0 

N 

11-26-93 

Indef. 

ST94-3047 

Koch  Gateway 

Pipeline  Co. 

Monsanto  Co  

12-23-93 

G-S 

31,000 

N 

11-01-93 

Indef. 

ST94-304fi 

Koch  Gateway 
Pipeline  Co 

Cytec  Industnes 

12-23-93 

G-S 

7,000 

N 

F 

11-01-93 

indef 

ST94-3049 

Koch  Gateway 
Pipeline  Co. 

Nerco  Oil  Gas. 
Inc. 

12-23-93 

G-S 

35,000 

N 

F 

11-01-93 

Indef. 
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ST94-3050 

Algonquin  Gas 
Transmission 
Co. 

Bay  State  Gas 
Co. 

12-27-93 

B 

18,490 

N 

F 

12-01-93 

Indef. 

ST94-3051 

Algonquin  Gas 
Transmission 
Co. 

Northern  Utilities, 
Inc. 

12-27-93 

B 

4,211 

N 

F 

12-01-93 

Indef. 

ST94-3052 

Florida  Gas 
Transmission 
Co. 

Mobil  Natural 
Gas,  Inc.. 

12-27-93 

G-S 

200,000 

N 

12-01-93 

Indef. 

ST94-3053 

Florida  Gas 

Transmission 
Co. 

Sonat  Marketing 
Co. 

12-27-93 

G-S 

10,000 

Y 

11-01-93 

Indef. 

ST94-3054 

Florida  Gas 
Transmission 
Co. 

Union  Carbide 
Corp. 

12-27-93 

G-S 

200 

N 

11-01-93 

Indef. 

ST94-3055 

Florida  Gas 

Transmission 

Co. 
Williston  Basin 

Tenneco  Gas 
Marketing  Co 

12-27-93 

G-S 

200,000 

N 

12-15-93 

Indef. 

ST94-3056 

NGC  Transpor- 

12-27-93 

G-S 

100.000 

Y 

1 1-27-93 

10-31-95. 

Inter  P/L  Co. 

tation,  Inc. 

ST94-3057 

Sabine  Pipe  Line 
Co. 

Midcoast  Energy 
Resources  Inc. 

12-27-93 

B 

25,000 

N 

11-16-93 

Indef. 

ST94-3058 

Teias  Gas  Pipe- 
line Co. 

Texas  Gas 

Transmission 
Corp. 

12-27-93 

C 

40,700 

N 

11-19-93 

Indef. 

5X94-3059 

Northern  Illinois 
Gas  Co. 

Tenneco  Gas 

Marketing. 

12-28-93 

C 

2,000 

N 

12-01-93 

Indef. 

ST94-3060 

Midwestern  Gas 
Transmission 
Co. 

ArVIa  Energy  Re- 

Hadson Gas 
Systems  Inc. 

12-28-93 

G-S 

7,000 

N 

12-01-93 

Indef. 

ST94-3061 

Wickford  Energy 

12-28-93 

G-S 

5.000 

N 

12-01-93 

Indef. 

sources  Co. 

ST94-3062 

Arkia  Energy  Re- 
sources Co. 

ArkJa  Energy 
Marketing  Co. 

12-28-93 

G-S 

30.000 

N 

12-01-93 

07-31-94. 

STS4-3063 

ArkIa  Energy  Re- 
sources Co. 

Pavers,  Inc  

12-28-93 

G-S 

500 

N 

11-01-93 

Indef. 

ST94-3064 

ArkIa  Energy  Re- 
sources Co. 

Ar1<ansas  Louisi- 
ana Gas  Co. 

12-28-93 

G-S 

21,080 

N 

F 

11-01-93 

Indef. 

ST94-3065 

Tnjnkline  Gas 
Co. 

Murphy  Explo- 
ration and  Pro- 
duction. 

12-2&-93 

G-S 

100,000 

N 

12-01-93 

Indef. 

ST94-3066 

Tnjnkline  Gas 
Co. 

Shell  Offshore, 
Inc. 

12-29-93 

G-S 

31,050 

N 

12-01-93 

Indef. 

ST94-3067 

Panhandle  East- 
ern Pipe  Line 
Co 

Amgas,  Inc  

12-29-93 

G-S 

4,000 

N 

12-01-93 

03-31-94. 

ST94-3068 

Panhandle  East- 
em  Pipe  Line 
Co 

Associated  Natu- 
ral Gas.  Inc 

12-29-93 

G-S 

7,000 

N 

F 

12-01-93 

02-28-94. 

ST94-3069 

Panhandle  East- 
ern Pipe  Line 
Co. 

Anadarko  Trad- 
ing Co. 

12-2&-93 

G-S 

1,376 

N 

F 

12-01-93 

03-31-94. 

ST94-3070 

Panhandle  East- 
ern Pipe  Line 
Co. 

MG  Natural  Gas 
Corp. 

12-29-93 

G-S 

3,000 

N 

F 

12-01-93 

03-31-94. 

ST94-3071 

Panhandle  East- 
em  Pipe  Line 
Co. 

Stolle  Corp  

12-29-93 

G-S 

4,020 

N 

1 

12-01-93 

10-31-95. 

ST94-3072 

Panhandle  East- 
ern Pipe  Line 
Co. 

Stolle  Corp  

12-29-93 

G-S 

2,505 

N 

F 

12-01-93 

10-31-95. 

ST94-3073 

Panhandle  East- 
ern Pipe  Line 
Co. 

Tri-Power  Fuels, 
Inc. 

12-29-93 

G-S 

10,000 

N 

1 

12-01-93 

09-30-98. 

ST94-3074 

Panhandle  East- 
ern Pipe  Line 
Co. 

Enogex  Service 
Corp. 

12-29-93 

G-S 

100,000 

N 

1 

12-01-93 

06-30-98. 

ST94-3075 

Panhandle  East- 
ern Pipe  Line 
Co. 

Energy  Trans- 
portation 

Mgmt  .  Inc. 

12-29-93 

G-S 

1,200 

N 

1 

12-01-93 

03-31-98. 
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ST94-3076 

Panhandle  East- 
ern Pipe  Line 
Co 

Black  Marlin 

Premier  Enter- 
prses,  Inc 

12-29-93 

G-S 

8,000 

N 

1 

12-01-93 

04-30-98. 

ST94-3077 

Houston  Pipeline 

12-29-93 

B 

15.000 

N 

1 

12-01-93 

Indef. 

Pipeline  Co 

Co 

ST94-3078 

Norttiem  Natural 
Gas  Co 

Producers  utili- 
ties Corp 

12-29-93 

G-S 

1,000 

N 

1 

11-01-93 

Indef. 

ST94-3079 

Florida  Gas 
Transmission 
Co 

Yuma  Gas  Corp 

12-29-93 

G-S 

10,000 

N 

11-26-93 

Indef. 

ST94-3080 

Natural  Gas  P  L 
Co  ot  A.Tierica 

City  of  Monte- 
zuma 

12-29-93 

G-S 

1.743 

N 

f 

12-01-93 

11-30-96. 

ST 94-3081 

Natufal  Gas  P  L 
Co  of  America 

Nichols- 
Homeshield- 

12-29-93 

G-S 

2.300 

N 

12-01-93 

12-31-93 

ST94-3082 

Natural  Gas  P  L 
Co.  ol  America. 

Arcadian  Corp  ... 

12-29-93 

G-S 

21,000 

N 

12-01-93 

12-31-97 

ST9-1-3G83 

Natural  Gas  P  L 
Co.  of  America. 

City  of  Wellman 

12-29-93 

G-S 

828 

N 

12-01-93 

11-30-96 

ST94-3084 

Transok,  Inc  

ANR  Pipeline 
Co.  et  al. 

12-29-93 

C 

30,000 

N 

12-01-93 

12-01-95 

ST 94-3085 

Columbia  Gas 

Transmission 
Corp 

Columbia  Gas 

Libbey  Glass. 
Irx. 

12-29-93 

G-S 

10,000 

N 

1 

12-01-93 

Indef. 

ST&4-3086 

Riley  Natural 

12-29-93 

G-S 

20,000 

N 

1 

12-16-93 

Indef. 

Transmission 
Corp 
Columt)»a  Gas 

Gas  Co. 

ST94-3087 

Asntand  Explo- 

12-29-93 

G-S 

20,000 

N 

1 

12-21-93 

Indef. 

Transmission 

ration.  Inc. 

Co<p, 

3104-3088 

Mississippi  River 
Trans.  Corp 

Brook  Co  

12-29-93 

G-S 

40 

N 

11-01-93 

Indef. 

ij        „  ■*        \J\JKJ\J 

ST94-3089 

Mississippi  River 
Trans   Corp. 

Arkansas  West- 
ern Gas  Co, 

12-29-93 

G-S 

3.060 

N 

11-01-93 

Indef. 

ST94-309C 

Mississippi  River 
Trans   Corp. 

City  of  Bismarck 

12-29-93 

G-S 

909 

N 

11-01-93 

Indef. 

ST94-3091 

Mississippi  River 
Trans    Corp 

City  of  Des  Arc  .. 

12-29-93 

G-S 

740 

N 

11-01-93 

Indef. 

ST94-3092 

Mississ<)p(  River 
Trans  Corp 

Grty  of  Augusta  . 

12-29-93 

G-S 

1.326 

N 

11-01-93 

Indef. 

ST94-3093 

Mis?Mf».sppi  River 
Trans   Corp, 

Crty  of  Cluster  .. 

12-29-93 

G-S 

3.372 

N 

11-01-93 

Indef. 

ST94-3094 

Mississippi  River 
Trans,  Corp. 

Illinois  Power  Co 

12-29-93 

G-S 

102.000 

N 

11-01-93 

Indef. 

5^94-3095 

Mississippi  River 
Trars.  Corp, 

General  Chemi- 
cal Corp. 

12-29-93 

G-S 

74 

N 

n-01-93 

Indef. 

ST94-3096 

Mississippi  River 
Trans   Corp 

Arnold  Muffler 
Co 

12-29-93 

G-S 

20 

N 

11-01-93 

Indef. 

ST94-3097 

M.ssjssippi  River 
T^ans   Corp 

Natural  Gas  irrv 
pfovement. 
Ashley  Cty. 

12-29-93 

G-S 

663 

N 

11-01-93 

Indef. 

ST94-3098 

Mississippi  River 
Trans   Corp 

City  of  Potosi 

12-29-93 

G-S 

2,965 

N 

11-01-93 

Indef. 

ST94-3099 

Mississippi  River 
Trans   Corp, 

City  of  Red  Bud 

12-29-93 

G-S 

1,485 

N 

11-01-93 

Indef. 

ST94-3100 

Mississippi  River 
Trans   Corp, 

Union  Pacrfic 
Corp, 

12-29-93 

G-S 

25 

N 

11-01-93 

Indef. 

ST94-3101 

Mississippi  River 
Trans   Corp 

Arl<ansas  Louisi- 
a^^a  Gas  Co 

12-29-93 

G-S 

5,184 

Y 

11-01-93 

11-15-94 

ST94-3102 

Mississippi  River 
Trans,  Corp 

United  Cities 
Gas  Co 

12-29-93 

G-S 

133 

N 

11-01-93 

11-15-94. 

ST94-3103 

Mississippi  River 
Trans,  Corp 

City  of  Dupo  

12-29-93 

G-S 

264 

N 

11-01-93 

11-15-94. 

ST94-3104 

Mississippi  River 
Trans,  Corp 

City  of  Des  Arc  .. 

12-29-93 

G-S 

129 

N 

11-01-93 

11-15-94. 

ST94-3'05 

Mississippi  River 
Trans,  Corp 

Brouk  Co     

12-29-93 

G-S 

7 

N 

11-01-93 

11-15-94. 

ST94-3106 

Mississippi  River 
Trans   Corp, 

Cit,  of  Bismarck 

12-29-93 

G-S 

159 

N 

11-01-93 

11-15-94. 

ST94-3107 

Mississippi  River 
Trans,  Corp 

City  of  Chester  .. 

12-29-93 

G-S 

586 

N 

11-01-93 

11-15-94. 

ST94-310S 

Mississippi  River 
Trans.  Corp 

Maxus  Gas  Mar- 
keting Co. 

12-29-93 

G-S 

50.000 

N 

12-01-93 

Indef. 
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ST94-3109 

Mississippi  River 
Trans.  Corp. 

United  Cities 
Gas  Co. 

12-29-93 

G-S 

765 

N 

11-01-93 

Indef. 

ST94-3110 

Mississippi  River 
Trans.  Co-p- 

Sterling  Steel 
Foundry. 

12-29-93 

G-S 

80 

N 

11-01-93 

Indef. 

ST94-31 1 1 

Mississippi  River 
Trans  Corp 

Mississippi  Lime 
Co 

12-29-93 

G-S 

696 

N 

11-01-93 

11-15-94. 

ST94-3112 

Mississippi  River 
Trans.  Corp. 

Spec^ullte  Con- 
sortium, Inc. 

12-29-93 

G-S 

478 

N 

1 1-01-93 

11-15-94. 

ST94-3113 

Mississippi  River 
Trans  Corp. 

Union  Gas  Co 
of  Arkansas. 

12-29-93 

G-S 

87 

N 

11-01-93 

11-15-94. 

ST94-3114 

Mississippi  River 
Trans.  Corp. 

City  of  Waterloo 

12-29-93 

G-s' 

2,893 

N 

11-01-93 

Irxtef. 

ST94-3115 

Mississippi  River 
Trans.  Corp. 

Union  Gas  Co. 

of  Arkansas. 

12-29-93 

G-S 

500 

N 

11-01-93 

Irvlef. 

ST94-3116 

Mississippi  River 
Trans.  Corp. 

Arnold  Muffler 
Co. 

12-29-93 

G-S 

4 

N 

11-01-53 

11-15-94. 

ST94-3117 

Mississippi  River 
Trans.  Corp. 

National  Steel 
Corp. 

12-29-93 

G-S 

3.553 

N 

11-01-93 

11-15-94, 

ST94-3118 

Mississippi  River 
Trans.  Corp. 

Arkansas  Louisi- 
ana Gas  Co. 

12-29-93 

G-S 

'       29,810 

A 

11-01-93 

Indef. 

ST94-3119 

Mississippi  River 
Trans.  C<)rp. 

Nesco  Steel  Bar- 
rel Co. 

12-29-93 

G-S 

25 

N 

11-01-93 

11-15-94. 

ST94-3120 

Mississippi  River 
Trans.  Corp. 

Rhoex,  Inc 

12-29-93 

G-S 

78 

H 

11-01-93 

11-15-94 

ST94-3121 

Mississippi  River 
Trans.  Corp. 

Union  Pacific 
Corp. 

12-29-93 

G-S 

4 

N 

11-01-93 

11-15-94 

ST94-3122 

M.ssissippi  River 
Trans.  Corp. 

Associated  Natii- 
rai  Gas  Co. 

12-29-93 

G-S 

532 

N 

11-01-93 

11-15-94. 

ST94-3123 

Mississippi  River 
Trans.  Corp. 

Union  Electric 
Co. 

12-29-93 

G-S 

20,400 

N 

11-01-93 

Indef. 

ST94-3124 

Mississippi  River 
Trans.  Corp. 

American  Steel 
Foundnes. 

12-29-93 

G-S 

174 

N 

11-01-93 

11-15-94. 

ST94-3125 

Mississippi  River 
Trans.  Corp. 

City  of  Hazen  .... 

12-29-93 

G-S 

918 

N 

11-01-93 

Indef. 

ST94-3126 

Mississippi  River 
Trans.  Corp. 

City  of  Potosi 

12-29-93 

G-S 

616 

N 

11-01-93 

11-15-94. 

ST94-3127 

Mississippi  River 
Trans  Corp. 

Union  Electric 
Co. 

12-29-93 

G-S 

3.549 

N 

11-01-93 

11-15-94. 

ST94-3128 

Mississippi  Prver 
Trans.  Corp. 

Sterling  Steel 
Foundry. 

12-29-93 

G-S 

14 

N 

11-01-93 

11-15-94. 

ST94-3129 

Mississippi  River 
Trans.  Cot*. 

Village  of  Dupo  . 

12-29-93 

G-S 

1,523 

N 

11-01-93 

Indef. 

ST94-3130 

Mississippi  River 
Trans.  Co-p. 

Harcros  Pig- 
ments, Inc. 

12-29-93 

G-S 

165 

N 

11-01-93 

11-15-94. 

ST94-3131 

Mississippi  River 
Trans.  Corp. 

Jefferson  Smurfit 
Corp. 

12-29-93 

G-S 

13 

N 

11-01-93 

11-15-94. 

ST94-3132 

Mississippi  Rrver 
Trans.  Co-p. 

Laroache  Indus- 
tries. Inc. 

12-29-93 

G-S 

141 

N 

11-01-93 

Indef. 

ST94-3133 

Mississipo  River 
Trans.  Corp. 

Laclede  Gas  Co 

12-29-93 

G-S 

655.160 

N 

11-01-93 

Indef. 

ST94-3134 

Miss'ssipw  River 
Trans.  Corp. 

City  of  Augusta  . 

12-29-93 

G-S 

230 

N 

1 1-01-93 

11-15-94. 

ST94-3135 

Mississippi  River 
Trans,  Cotj. 

Laclede  Gas  Co 

12-29-93 

G-S 

2.400 

N 

11-01-93 

11-15-94. 

ST94-3136 

Mississippi  P'ver 
Trans.  Corp, 

Cerro  Copper 
Prodjcts  Co. 

12-29-93 

G-S 

522 

N 

1 1-01-93 

11-15-94. 

ST94-3137 

Mississippi  Piver 
Trans.  Corp. 

National  Steel 
Corp. 

12-2^93 

G-S 

154 

N 

12-01-93 

Indef. 

ST94-3^38 

Mississippi  River 
Trans.  Corp. 

City  of  Waterloo 

12-29-93 

G-S 

504 

N 

11-01-93 

11-15-94. 

ST94-3139 

Mississippi  River 
Trans.  Corp. 

Big  River  Zinc 
Co. 

12-29-93 

&-S 

124 

N 

11-01-93 

11-15-94. 

STS4-3140 

Mississippi  River 
Trans.  Corp. 

Natural  Gas  ln> 
provement 
Dist.  No  2. 

12-29-93 

G-S 

115 

N 

11-01-93 

11-15-94. 

ST94-3141 

Mississippi  River 
Trans.  CoT). 

City  of  Hazen  .... 

12-29-93 

G-S 

160 

N 

11-01-93 

11-15-94. 

ST94-3142 

Mississippi  River 
Trans.  Corp. 

City  of  Red  Bud 

12-29-93 

G-S 

258 

N 

11-01-93 

11-15-94. 

ST94-3143 

Mississippi  River 
Trans.  Corp. 

Laclede  Gas  Co 

12-29-93 

G-S 

113,955 

N 

11-01-93 

Indef 
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1 

ST94-314J 

Mississipoi  River 
Trans   Corp. 

Doe  Run  Co 

12-29-93 

G-S 

391 

N 

11-01-93 

11-15-94. 

1 

ST94-3145 

Mississippi  River 
Trans   Corp. 

Associated  Natu- 
ral Gas  Co. 

12-29-93 

G-ST 

1.916 

N 

11-01-93 

Indef. 

H 

ST9-l-3'46 

Mississippi  River 

Trans,  Corp. 

American  Steel 
Foundnes. 

12-29-93 

G-ST 

626 

N 

11-01-93 

Indef. 

H 

ST94-3M7 

Mississippi  Rrver 
Trans.  Ccp. 

Cerro  Copper 
Products  Co. 

12-29-93 

G-ST 

1,878 

N 

11-01-93 

Indef. 

H 

ST94-3148 

Mississippi  River 
Trans   Corp. 

Brouk  Co  

12-29-93 

G-ST 

447 

N 

11-01-93 

Indef. 

^^H 

^H 

ST94-3'49 

Mississippi  River 

Trans   Corp. 

City  of  Bismark  .. 

12-29-93 

G-ST 

569 

N 

11-01-93 

Indef. 

H 

ST94-3150 

Mississippi  River 

Trans   Corp. 

Big  River  Zinc 

Co 

12-29-93 

G-ST 

447 

N 

11-01-93 

Indef. 

H 

ST94-315T 

Miss.ssippi  River 
Trans.  Corp. 

Mississippi  Lime 
Co. 

12-29-93 

G-ST 

2,504 

N 

11-01-93 

Indef. 

H 

ST94-3152 

Mississippi  River 
Trans  Corp. 

Laroche  Indus- 
tries. Inc. 

12-29-93 

G-ST 

511 

N 

11-01-93 

Indef. 

H 

ST94-3-53 

Mississippi  River 
Trans   Corp. 

City  of  Waterloo 

12-29-93 

G-ST 

1,812 

N 

11-01-93 

Indef. 

H 

ST94-3'64 

Mississippi  Pver 
Trans   Corp 

National  Steel 
Corp. 

12-29-93 

G-ST 

12,792 

N 

11-01-93 

Indef. 

H 

ST94-3'55 

Mississippi  River 
Trans.  Corp. 

Laclede  Steel  Co 

12-29-93 

G-ST 

8.766 

N 

11-01-93 

Indef.                        ^m 

ST94-3'56 

Mississippi  River 
Trans    Corp. 

Natural  Gas  Im- 
provement 
Dist.  No.  2. 

12-2&-93 

G-ST 

415 

N 

11-01-93 

Indef.                        ^M 

ST94-3'57 

Mississippi  River 
Trans,  Corp. 

Spectrulite  Con- 
sortium. Inc. 

12-29-93 

G-ST 

1,722 

N 

11-01-93 

Indef.                        ^M 

ST94-3-5S 

Mississippi  River 
Trans   Corp. 

City  of  Hazen  .... 

12-29-93 

G-ST 

575 

N 

11-01-93 

Indef. 

■ 

ST94-3'59 

Mississippi  River 
Trans    Corp. 

Illinois  Power  Co 

12-29-93 

G-ST 

63,867 

N 

11-01-93 

Indef.                        ^m 

S"94-3160 

Mississippi  River 
Trans    Corp. 

Jefferson  Smurfit 
Corp. 

12-29-93 

G-ST 

47 

N 

11-01-93 

^1 

ST94-3161 

Mississippi  River 
Trans   Corp. 

Arkansas  Louisi- 
ana Gas  Co 

12-29-93 

G-ST 

18.666 

N 

11-01-93 

Indef.                         ^M 

ST94-3'62 

Mississippi  River 
Trans,  Corp. 

Harcros  Pig- 
ments. Inc. 

12-29-93 

G-ST 

595 

N 

11-01-93 

^M 

ST94-3'63 

Mississippi  River 
Trans   Corp. 

General  Ctiemi- 
cal  Corp. 

12-29-93 

G-ST 

266 

N 

11-01-93 

^H 

ST94-3'S4 

Mississippi  River 
Trans    Corp. 

Union  Electnc 
Co. 

12-29-93 

G-ST 

12,774 

N 

11-01-93 

^M 

ST94--3'65 

Mississippi  River 
Trans    Corp 

United  Cities 
Gas  Co. 

12-29-93 

G-ST 

479 

N 

11-01-93 

Indef.                          ^M 

ST94-3166 

Mississippi  Rrwer 
Trans.  Corp. 

Sterling  Steel 
Foundry. 

12-29-93 

G-ST 

50 

N 

11-01-93 

^H 

ST94-3'67 

Mississippi  River 
Trans.  Corp. 

Union  Pacific 
Corp. 

12-29-93 

G-ST 

15 

N 

11-01-93 

^H 

ST94-3'58 

Mississippi  River 
Trans  Corp. 

Union  Gas  Co. 
of  Arkansas, 

12-29-93 

G-ST 

313 

N 

11-01-93 

^H 

ST94-3'69 

Mississippi  River 
Trans,  Corp 

Union  Rheox, 
Inc.. 

12-29-93 

G-ST 

282 

N 

11-01-93 

^B 

ST94-3170 

Mississippi  River 
Trans   Corp 

Doe  Run  Co 

12-29-93 

G-ST 

1.409 

N 

11-01-93 

Indef.                        H 

ST94-3171 

Mississippi  River 
Trans   Corp, 

Laclede  Gas  Co 

12-29-93 

G-ST 

410,231 

N 

11-01-93 

Indef.                        ^H 

i^H 

ST94-3172 

Mississippi  River 
Trans   Corp, 

City  of  Augusta  . 

12-29-93 

G-ST 

830 

N 

11-01-93 

Indef.                          H 

ST94-3-73 

Mississippi  River 

Trans   Corp, 

Arnold  Muffler 
Co 

12-29-93 

G-ST 

13 

N 

11-01-93 

Indef.                         |B 

Si94-3"74 

Mississippi  River 
Trans   Corp, 

City  of  Dupo  

12-29-93 

G-ST 

930 

N 

11-01-93 

Indef.                         ^1 

ST94-3175 

Mississippi  River 
Trans  Corp 

City  of  Des  Arc  .. 

12-2^-93 

G-ST 

463 

N 

11-01-93 

Indef.                         ^H 

S"r94-3i76 

Mississippi  Rrver 
Trans,  Corp. 

City  of  Chester  .. 

12-29-93 

G-ST 

2,111 

N 

11-01-93 

Indef.                         ^H 

ST94-3177 

Mississippi  River 
Trans,  Corp, 

City  of  Red  Bud 

12-29-93 

G-ST 

930 

N 

11-01-93 

Indef.                         ^M 

ST94-3178 

Mississippi  River 
Trans,  Corp, 

City  of  Postosi  ... 

12-2»-93 

G-ST 

1.857 

N 

■    11-01-93 

Indef. 

■ 

Federal  Register  /  Vol.  59,  No.  51   /  Wednesday,  March  16.  1994  /  Notices 


12313 


Docket  Nio.' 

Transporter  selt- 
er 

Recipient 

Date  filed 

Part  284, 
sut)part 

Est.  max. 
daify  quan- 
tity 2 

AH. 

Y/A/tJ3 

Rate 
sch. 

Date  com- 
n>erx;ed 

Projected  ter- 
mination date 

ST94^3179 

Mississippi  River 
Trans  Corp. 

Nesco  Steel  Bar- 
rel Co. 

12-29-93 

G-ST 

91 

N 

11-01-93 

Indef. 

ST94-3180 

Panharxjle  East- 
ern Pipe  Line 
Co. 

American  Cyan- 
amid  Co. 

12-30-93 

G-S 

2,500 

N 

12-01-93 

02-2S-95. 

ST94-3181 

East  Tennessee 

Natural  Gas 
Co. 
Canyon  Creek 

Powell-Clinch 
Utility  Dist 

12-30-93 

G-S 

17 

N 

12-01-93 

Indef. 

ST94-3132 

Natural  Gas  PL 

12-30-93 

G 

124,000 

N 

12-01-93 

11-16-02. 

Compression 
Co. 
Stingray  Pipeline 

Co.  of  America. 

ST94-3183 

Natural  Gas  PI 

12-30-93 

K 

388.000 

N 

12-01-S3 

12-01-94. 

Co. 

Co.  of  America. 

ST94-3184 

Natural  Gas  PI 
Co   of  America. 

Wisconsin  Natu- 
ral Gas  Co. 

12-30-93 

B 

50,000 

N 

08-01-92 

Indef. 

ST94-3185 

Te'^r^essee  Gas 
P'petme  Co. 

Norttiem  Utilities, 
Inc. 

12-30-93 

G-S 

175 

N 

12-01-93 

Indef. 

ST94-3186 

Tef^oessee  Gas 
Pipeline  Co. 

Xenergy,  Inc 

12-30-93 

G-S 

1.457 

N 

12-01-93 

Indef. 

ST94-3187 

Tennessee  Gas 
Pice.'inE  Co. 

Global  Petro- 
leum. 

12-30-93 

G-S 

282 

N 

12-01-93 

Indef. 

ST94-3188 

Tennessee  Gas 
Pipeiire  Co 

Aquila  Energy 
Marketing 
CO'P 

12-30-93 

G-S 

655 

N 

12-01-93 

Indef. 

ST94-3189 

Tennessee  Gas 
Pipeline  Co. 

Long  Island  Light 
Co. 

12-30-93 

G-S 

4,598 

N 

12-01-93 

Indef. 

ST94-3190 

Tennessee  Gas 
Pipeline  Co. 

Roanoke  Gas 
Co. 

12-30-93 

G-S 

9,326 

N 

12-01-93 

Indef. 

ST94-3'91 

Tenr>essee  Gas 
Pipeline  Co. 

City  of  Florence 
Gas  Dept. 

12-30-93 

G-S 

10,000 

N 

12-16-93 

Indef. 

ST94-3192 

Tennessee  Gas 
Pipeline  Go 

City  of  Scottsville 

12-30-93 

G-S 

3,133 

N 

12-01-93 

Indef. 

ST94_3193 

Tennessee  Gas 
Pipeline  Co. 

O  &  R  Energy, 
Inc. 

12-30-93 

G-S 

9,402 

N 

12-01-93 

Indef. 

ST94-3194 

Witliston  Basin 
Inter.  PL  Co 

Cenex  

12-30-93 

G-S 

10,188 

A 

11-30-93 

12-31-93. 

ST94-3195 

Williston  Basin 
Infer   P  L  Co. 

Exxon  Corp  

12-30-93 

G-S 

310 

A 

12-01-93 

02-28-94. 

ST94-3196 

Williston  Basin 
Inter   P'L  Co. 

Exxon  Corp  

12-30-93 

G-S 

100 

A 

12-01-93 

02-28-94. 

ST94-3197 

Williston  Basin 
Inter.  P/L  Co. 

Prairielands  Erv 
ergy  Market- 
ing, Inc. 

12-30-93 

G^S 

100.000 

A 

1 

12-01-93 

11-30-94 

ST94-3198 

El  Paso  Natural 
Gas  Co. 

Texaco  Gas 

Marketing  Inc. 

12-30-93 

G-S 

61,000 

N 

1 

12-01-93 

Indef. 

ST94-3199 

El  Paso  Natural 
Gas  Co. 

Anthem  Energy 
Co  .  L  P. 

12-30-93 

G-S 

75,000 

N 

1 

12-05-93 

Indef. 

ST94-3200 

Anr  Pipeline  Co  . 

Chesapeake  En- 
ergy Corp. 

12-30-93 

G-S 

N/A 

N 

i 

12-01-93 

Indef. 

ST94-3201 

Anf  P»pelir>G  Co  . 

Pans-Henry 
County  Public 
Utility. 

12-30-93 

G-S 

N/'A 

N 

1 

12-01-93 

Indef. 

ST94-3202 

Anr  Pipeline  Co  . 

West  Tennessee 
Public  Utility. 

12-30-93 

G-S 

N/A 

N 

1 

12-01-93 

Indef. 

ST94^3203 

FlondaGas 
Transmission 
Co. 

Kogas,  Inc  

12-30-93 

G-S 

250.000 

N 

1 

12-18-93 

Indef. 

ST94-3204 

Flonda  Gas 
Transniission 
Co. 

Associated  Natj- 
ral  Gas,  inc. 

12-30-93 

G-S 

100,000 

N 

1 

12-01-93 

Indef. 

ST94-3205 

Flonda  Gas 
Transmission 
Co 

Flonda  Power 
Corp 

12-30-93 

G-S 

8.800 

N 

F 

12-15-93 

Indef. 

ST94-3206 

FloncJa  Gas 
Transmission 
Co. 

Coastal  Gas 
Marketing  Co. 

12-30-93 

G-S 

100,000 

N 

1 

12-24-93 

Indef. 

ST94-3207 

Flonda  Gas 
Transmission 
Co. 

Aristech  Chenv- 
cal  Corp. 

12-30-93 

G-S 

216 

N 

F 

11-01-93 

Indef. 

STS4-3208 

Great  Lakes  Gas 
Trans  ,  LP. 

AIG  Trading 
Corp 

12-30-93 

G-S 

30,000 

N 

F 

12-11-93 

01-31-94. 

;i3i4 
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ST54-3209 

Great  Lakes  Gas 
Trans.,  L.P. 

AIG  Trading 
Corp. 

12-30-93 

G-S 

50,000 

N 

F 

12-01-93 

11-30-94. 

ST94-32'0 

Great  Lakes  Gas 
Trans.,  L.P. 

Union  Gas  Lin> 
ited. 

12-30-93 

G-S 

100.000 

N 

F 

12-01-93 

02-2&-94. 

ST94-32n 

Delhi  Gas  Pipe- 
line Corp, 

Transwestern  P/ 
L  Corp,  et  al. 

12-30-93 

C 

8.000 

N 

12-01-93 

Indef, 

ST94-3212 

Delhi  Gas  Pipe- 
line Corp 

Texas  Eastern 
Trans.  Corp., 
et  al. 

12-30-93 

C 

2.000 

N 

12-07-93 

Indef. 

S'94-32'3 

Westar  Trans- 
mission Co 

El  Paso  Natural 
Gas  Co. 

12-30-93 

C 

50,000 

N 

10-01-93 

Indef- 

ST9J-32i'J 

Channel  Indus- 
tries Gas  Co. 

Cargill,  Inc  

12-30-93 

C 

100,000 

N 

12-03-93 

Indef. 

ST94-3215 

Channel  Indus- 
tnes  Gas  Co. 

Arco  Natural 
Gas  Market- 
ing, Inc. 

12-30-93 

0 

25,000 

N 

12-04-93 

Indef. . 

STS4-3216 

Viking  Gas 

Transmission 

Co 
Viking  Gas 

City  of  Hawley  ... 

12-30-93 

G-S 

96 

N 

F 

12-01-93 

02-28-94 

ST94-3217 

Peoples  Natural 

12-30-93 

G-S 

1,098 

N 

F 

12-01-93 

02-28-94. 

Transmission 
Co 
Viking  Gas 

Gas  Co. 

ST94-3218 

Northern  States 

12-30-93 

G-S 

23,700 

Y 

1 

11-01-93 

10-31-08. 

Transmission 
Co 
Viking  Gas 

Power  Co. 

ST94-3219 

UtiliCorp.  United 

12-30-93 

G-S 

1,300 

N 

F 

12-01-93 

02-28-94. 

Transmission 
Co 
Mojave  Pipeline 

Inc 

ST94-3220 

Southern  Califor- 

12-30-93 

G-S 

60,000 

N 

F 

11-0&-93 

11-30-93. 

Co 

nia  Edison  Co. 

ST94-3221 

Northern  Natural 
Gas  Co 

Twister  Trans- 
mission Co 

01-0^-94 

G-S 

25,000 

N 

12-04-93 

Indef. 

ST94-3222 

ANR  Pipeline  Co 

Associated  Natu- 
ral Gas  Co. 

12-30-93 

G-S 

3.150 

N 

11-01-93 

10-31-08. 

ST94-3223 

ANR  Pipeline  Co 

Associated  Natu- 
ral Gas  Co. 

12-30-93 

G-S 

1.100 

N 

11-01-93 

10-31-08. 

ST94-3224 

ANR  Pipeline  Co 

Illinois  Power  Co 

12-30-93 

G-S 

5,684 

N 

11-01-93 

10-31-96. 

ST94-3225 

ANR  Pipeline  Co 

Illinois  Power  Co 

12-30-93 

G-S 

631 

N 

11-01-93 

10-31-03. 

S'94-3226 

ANR  Pipeline  Co 

Iowa  Southern 
Utilities  Co. 

12-30-93 

G-S 

65,267 

N 

11-01-93 

10-31-03, 

ST94-3227 

ANR  Pipeline  Co 

Ohio  Gas  Co  

12-30-93 

G-S 

1,500 

N 

11-01-93 

10-31-03. 

ST94-3228 

ANR  Pipeline  Co 

Madison  Gas  & 
Electric  Co. 

12-30-93 

G-S 

21,618 

N 

11-01-93 

10-31-03. 

ST94-3229 

ANR  Pipeline  Co 

Madison  Gas  & 
Electric  Co. 

12-30-93 

G-S 

37,532 

N 

11-01-93 

10-31-03 

ST94-3230 

ANR  Pipeline  Co 

Utilicorp  United 

Inc. 
Utilicorp  United 

Irv- 

12-30-93 

G-S 

23,400 

N 

11-01-93 

10-31-03, 

ST94-3231 

ANR  Pipeline  Co 

12-30-93 

G-S 

39,600 

N 

11-01-93 

10-31-03, 

ST54-3232 

A.NR  Pipeline  Co 

ine. 
Wisconsin  Fuel 
&  Light  Co. 

12-30-93 

G-S 

10,800 

N 

11-01-93 

10-31-03. 

ST94-3233 

ANR  Pipeline  Co 

Wisconsin  Fuel 
&  Light  Co. 

12-30-93 

G-S 

39,600 

N 

11-01-93 

10-31-03. 

ST94-3234 

ANR  Pipeline  Co 

Midwest  Gas  

12-30-93 

G-S 

1,854 

N 

11-01-93 

10-31-03. 

ST94-3235 

ANR  Pipeline  Co 

Midwest  Gas  

12-30-93 

G-S 

2.264 

N 

11-01-93 

10-31-03 

ST94-3236 

ANR  Pipeline  Co 

Wisconsin  Power 
&  Light  Co. 

12-30-93 

G-S 

25.239 

N 

11-01-93 

10-31-03 

ST94-3237 

ANR  Pipeline  Co 

Wisconsin  Power 
&  Light  Co- 

12-30-93 

G-S 

44.779 

N 

11-01-93 

10-31-03. 

ST94-3238 

ANR  Pipeline  Co 

Northern  Irxliana 
Fuel  Light  Co. 

12-30-93 

G-S 

3.000 

N 

11-01-93 

10-31-03 

ST94-3239 

ANR  Pipeline  Co 

Northern  Indiana 
Fuel  Light  Co. 

12-30-93 

G-S 

1.143 

N 

11-01-93 

10-31-03. 

ST94-3240 

ANR  Pipeline  Co 

Northern  Irx3iana 
Fuel  Light  Co 

12-30-93 

G-S 

5.518 

N 

11-01-93 

10-31-03 

ST94-3241 

ANR  Pipeline  Co 

Northern  indiar,a 
Fuel  Light  Co. 

12-30-93 

G-S 

6,743 

N 

11-01-93 

10-31-03. 

ST94-3242 

ANR  Pipeline  Co 

Natural  Gas 
Marketers,  Inc. 

12-30-93 

G-S 

3,000 

N 

11-01-93 

10-31-06. 

S"^94-3243 

ANR  Pipeline  Co 

Wisconsin  Gas 
Co. 

12-30-93 

G-S 

177.115 

N 

11-01-93 

10-31-03. 
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ST94-3244 

ANR  Pipeline  Co 

Wisconsin  Gas 

Co. 
Wisconsin  Gas 

Co. 
Wisconsin  Natu- 

12-30-93 

G-S 

302,454 

N 

11-01-93 

10-31-03. 

ST94-3245 

ANR  Pipeline  Co 

12-30-93 

G-a 

100,000 

N 

11-^1-93 

10-31-08. 

ST94-3246 

ANR  Pipeline  Co 

12-30-93 

G-S 

79,980 

N 

11-01-93 

10-31-03. 

ral  Gas  Co. 

ST94-3247 

ANR  Pipeline  Co 

Wisconsin  Natu- 
ral Gas  Co. 

12-30-93 

G-S 

70,000 

N 

11-01-93 

10-31-03. 

ST94-3248 

ANR  Pipeline  Co 

Wisconsin  Natu- 
ral Gas  Co. 

12-30-93 

G-S 

71,900 

N 

11-01-93 

10-31-03. 

ST94-3249 

ANR  Pipeline  Co 

Wisconsin  Public 
Service  Corp. 

12-30-93 

G-S 

82,558 

N 

11-01-93 

10-31-03. 

ST94-3250 

ANR  Pipeline  Co 

Wisconsin  Public 
Service  Corp. 

12-30-93 

G-S 

82,558 

N 

11-01-93 

10-31-03. 

ST94-3251 

ANR  Pipeline  Co 

Wisconsin  Public 
Seaice  Corp. 

12-30-93 

G-S 

66,472 

N 

11-01-93 

10-31-03. 

ST94-3252 

ANR  Pipeline  Co 

Ohio  Valley  Gas 
Corp. 

12-30-93 

G-S 

3.375 

N 

11-01-93 

10-31-08. 

ST94-3253 

ANR  Pipeline  Co 

Ohio  Valley  Gas 
Corp. 

12-30-93 

G-S 

4.125 

N 

11-01-93 

10-31-08. 

ST94-3254 

ANR  Pipeline  Co 

Michigan  Con- 
solidated Gas 
Co. 

Iowa  Southern 

12-30-93 

G-S 

216.500 

N 

11-01-93 

10-31-08. 

ST94-3255 

ANR  Pipeline  Co 

12-30-93 

G-S 

19,180 

N 

11-01-93 

12-31-08. 

Utilities  Co. 

ST94-3256 

ANR  Pipeline  Co 

Iowa  Southern 
Utilities  Co. 

12-30-93 

G-S 

1.000 

N 

11-01-93 

10-31-03. 

ST94-3257 

ANR  Pipeline  Co 

Natural  Gas 
Marketers,  Inc. 

12-30-93 

G-S 

2.000 

N 

11-01-93 

05-31-06. 

ST94-3253 

ANR  Pipeline  Co 

Michigan  Con- 
solidated Gas 
Co. 

Michigan  Con- 

12-30-93 

G-S 

100,000 

N 

11-01-93 

10-31-03. 

ST94-3258 

ANR  Pipeline  Co 

12-30-93 

G-S 

100,000 

N 

11-01-93 

10-31-03. 

solidated  Gas 
Co. 
Madison  Gas  & 

ST94-3259 

ANR  Pipeline  Co 

12-30-93 

G-S 

12,000 

N 

11-01-93 

10-31-03. 

Electric  Co. 

ST94-3260 

ANR  Pipeline  Co 

Michigan  Gas 

Co. 
Michigan  Gas 

Co. 
Michigan  Gas 

12-30-93 

G-S 

8,014 

N 

11-01-93 

04-30-10. 

ST94-3261 

ANR  Pipeline  Co 

12-30-93 

G-S 

70.982 

N 

11-01-93 

10-31-03 

ST94-3262 

ANR  Pipeline  Co 

12-30-93 

G-S 

610 

N 

11-01-93 

10-31-98 

Utilities  Co, 

ST94-3263 

ANR  Pipeline  Co 

Utilicorp  United 

Inc. 
Utilicorp  United 

Iru- 

12-30-93 

G-S 

5.000 

Y 

11-01-93 

10-31-98. 

ST94-3264 

ANR  Pipeline  Co 

12-30-93 

G-S 

7,000 

N 

11-01-93 

10-31-98 

ST94-3265 

ANR  Pipeline  Co 

11  tc. 

Michigan  Gas 
Utilities. 

12-30-93 

G-S 

90.000 

N 

11-01-93 

03-31-02 

ST94-3266 

ANR  Pipeline  Co 

United  Cities  Co 

12-30-93 

OS 

3.960 

N 

F 

11-01-93 

10-31-03. 

ST94-3267 

ANR  Pipeline  Co 

United  Cities  Co 

12-30-93 

G-S 

4.840 

N 

F 

11-01-93 

10-31-03. 

ST94-3268 

ANR  Pipeline  Co 

Michigan  Con- 
solidated Gas 
Co. 

Gen  Corp. 

12-30-93 

G-S 

100,000 

N 

F 

11-01-93 

10-31-03. 

ST94-3269 

ANR  Pipeline  Co 

12-30-93 

G-S 

333 

N 

F 

11-01-93 

10-31-94. 

Polmer  Prod- 

ucts. 

ST94-3270 

ANR  Pipeline  Co 

Wisconsin  Gas 
Co. 

Wisconsin  Gas 

Co. 
Union  Gas  Ltd  ... 

12-30-93 

G-S 

1.310 

N 

F 

11-01-93 

10-31-99. 

ST94-3271 

ANR  Pipeline  Co 

12-30-93 

G-S 

150 

N 

F 

11-01-93 

10-31-94. 

ST94-3272 

ANR  Pipeline  Co 

12-30-93 

G-S 

15.266 

N 

F 

11-01-93 

10-31-94. 

ST94-3273 

ANR  Pipeline  Co 

Kamine  Besicorp 
(Syracuse). 

12-30-93 

G-S 

16,335 

N 

F 

11-01-93 

12-31-93. 

ST94-3274 

ANR  Pipeline  Co 

Philadelphia  Gas 
Works. 

12-30-93 

G-S 

9,551 

N 

F 

11-07-93 

03-31-13. 

ST94-3275 

ANR  Pipeline  Co 

Trunkline  Gas 

Co. 
Wisconsin  Gas 

Co. 
Appleton  Papers 

Inc 

12-30-93 

G 

2,000 

N 

F 

11-01-93 

06-21-94. 

ST94-3276 

ANR  Pipeline  Co 

12-30-93 

G-S 

15,923 

N 

F 

11-01-93 

10-31-03. 

ST94-3277 

ANR  Pipeline  Co 

12-30-93 

G-S 

3.000 

N 

F 

11-01-93 

10-31-98. 
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5194-3278       1 

-^ *■ 

ANR  Pipetine  Co 

Ciry  of  Hamitfon 

12-30-93 

G-S 

1,200 

N 

11-01-93 

10-31-03. 

ST94-3279 

ANR  Pipeline  Co 

Wisconsin  Gas 

Co 
Toyota  Motor 

12-30-93 

G-S 

18.411 

Y 

11-01-93 

10-31-03. 

ST94-3280 

ANR  Pipeline  Co 

12-30-93 

G-S 

1,476 

N 

11-01-93 

10-31-94. 

Manulacutrtng, 

Inc. 
Ohio  Valley  Gas 

Corp 
Ohio  Valley  Gas 

Corp. 
Staten  Island 

ST94-3281 

ANR  Pipeline  Co 

12-30-93 

G-S 

4,950 

N 

11-01-93 

10-31-08. 

ST94-3282 

ANR  Pipeline  Co 

12-30-93 

G-S 

6,050 

N 

11-01-93 

10-31-08. 

ST94-32B3 

ANR  Pipeline  Co 

12-30-93 

G-S 

11.750 

N 

11-01-93 

10-31-13. 

Cogeneration. 

ST94-3284 

ANR  Pipeline  Co 

Metropolitan  Util- 
ities District. 

12-30-93 

G-S 

12,614 

Y 

11-01-93 

03-31-95. 

ST94-3285 

ANR  Pipeline  Co 

lowa  Illinois  Gas 
&  Electric. 

12-30-93 

G-S 

2,610 

Y 

11-01-93 

03-31-95. 

ST94-3286 

ANR  Pipeline  Co 

Interstate  Power 

12-30-93 

G-S 

7.029 

Y 

11-01-93 

03-31-95. 

5^94-3287 

ANR  Pipeline  Co 

Peoples  Natural 
Gas. 

Nl-Gas  

12-30-93 

G-S 

18.156 

Y 

11-01-93 

03-31-95. 

ST94-3288 
ST94-3289 

ANR  Pipeline  Co 
ANR  Pipeline  Co 

12-30-93 

G-S 

14,830 

Y 

11-01-93 

03-31-95 

Midwest  Gas  

12-30-93 

G-S 

13,811 

Y 

11-01-93 

03-31-95. 

5^94-3290 

ANR  Pipeline  Co 

Consumers 
Power  Co. 

12-30-93 

B 

40,000 

N 

11-01-93 

10-31-99. 

ST 94 -3291 

ANR  Pipeline  Co 

Wisconsin  Power 
&  Light  Co. 

12-30-93 

G-S 

3,015 

N 

11-01-93 

10-31-95. 

ST94-3292 

ANR  Pipeline  Co 

Scott  Paper  Co  . 

12-30-93 

G-S 

6,500 

N 

^ 

11-01-93 

10-31-04. 

ST94-3293 

ANR  Pipeline  Co 

Miller  Brewing 

Co. 
Citizens  Gas 

12-30-93 

G-S 

1,700 

N 

11-01-93 

09-30-98 

ST94-3294 

ANR  Pipeline  Co 

12-30-93 

B 

25,000 

N 

11-01-93 

10-31-98. 

Fuel  Co- 

ST94-3295 

ANR  Pipeline  Co 

Wisconsin  Power 
&  Ught  Co. 

12-30-93 

G-S 

16.000 

N 

11-01-93 

10-31-95. 

ST94-3296 

ANR  Pipeline  Co 

Kazex  Energy 
Management 

12-30-93 

G-S 

2.119 

N 

11-01-93 

03-31-95. 

ST94-3297 

ANR  Pipeline  Co 

Oryx  Gas  Ltd  

12-30-93 

G-S 

5.000 

N 

11-01-93 

10-31-94. 

ST94-3298 

ANR  Pipeline  Co 

Plastics  Engi- 
neering. 

12-30-93 

G-S 

500 

N 

11-01-93 

10-31-96. 

ST94-3299 

ANR  Pipeline  Co 

CMS  Gas  Mar- 
keting. 

12-30-93 

G-S 

500 

N 

11-01-93 

03-31-94. 

cTQj-'iino 

ANR  Pipeline  Co 
ANR  Pipeline  Co 

Banta  Co  

12-30-93 

G-S 

225 

N 

11-01-93 

03-31-94. 

ST94-3301 

Wisconsin  Power 

12-30-93 

G-S 

16.500 

N 

11-01-93 

10-31-95. 

&  Light  Co, 

ST94-3302 

ANR  Pipeline  Co 

Shell  Gas  Trad- 

12-30-93 

G-S 

55.000 

N 

11-01-93 

10-31-05. 

ST94-3303 

ANR  Pipeline  Co 

ing. 
City  Gas  Co  

12-30-93 

G-S 

400 

N 

11-01-93 

10-31-03. 

S"^  94-33  04 

ANR  Pipeline  Co 
ANR  Pipeline  Co 

Tinken  Co 

12-30-93 

G-S 

2,500 

N 

11-01-93 

10-31-94. 

ST94-3305 

Knaut  Fiber 

12-30-93 

G-S 

250 

N 

11-01-93 

11-31-94. 

Glass. 

ST94-3306 

ANR  Pipeline  Co 

Semco  Energy 
Co.  Dunn 
Seco. 

12-30-93 

G-S 

3.500 

N 

f 

11-01-93 

09-30-94. 

ST94-3307 

ANR  Pipeline  Co 

Ken'-McGee 

Cofp 
New  England 

12-30-93 

G-S 

3,700 

N 

11-01-93 

10-31-94. 

ST54-3308 

ANR  Pipeline  Co 

12-30-93 

G-S 

16.000 

N 

11-01-93 

12-31-14. 

Power  Co. 

ST94-3309 

ANR  Pipeline  Co 

Interstate  Gas 
Marketing. 

12-30-93 

G-S 

200 

N 

11-01-93 

12-31-99. 

ST94-3310 

ANR  Pipeline  Co 

Detroit  Steel 
Products  .  Inc. 

12-30-93 

G-S 

700 

N 

11-01-93 

11-30-94. 

ST94-3311 

ANR  Pipeline  Co 

Kamme  Besicofp 
(Allegany  LP.). 

12-30-93 

G-S 

17,800 

N 

11-01-93 

10-31-08. 

ST94-3312 

ANR  Prpelme  Co 

Altresco  Lyno 

Inc. 
ArxJefmarv'Smith 

12-30-93 

G-S 

41,500 

N 

11-01-93 

12-31-14 

ST94-3313 

ANR  Pipeline  Co 

12-30-93 

G-S 

8,000 

N 

11-01-93 

07-^1-02. 

Operating 

ST94-3314 

ANR  Pipeline  Co 

ANR  P'oduction 
Co. 

Blodgett  Memo- 
rial 

Grand  Rapids 

12-30-93 

G-S 

7,500 

N 

11-01-93 

05-31-94 

ST94^33i5 

ANR  Pipeline  Co 

12-30-93 

G-S 

615 

N 

11-01-93 

05-30-95 

Sr94-33;6 

ANR  Pipeline  Co 

12-30-93 

G-S 

750 

N 

11-01-93 

03-31-94. 

Public 
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ST94-3317 

ANR  Pipeline  Co 

Mid  Louisiana 
Marketing  Co. 

12-30-93 

G-S 

12,000 

N 

F 

11-01-93 

12-31-98. 

ST94-3318 

ANR  Pipeline  Co 

Southern  Natural 
Gas  Co. 

12-30-93 

G 

1,400 

N 

F 

11-01-93 

03-12-97. 

ST94-3319 

ANR  Pipeline  Co 

Tennessee  Gas 
Pipeline  Co. 

12-30-93 

G 

18,750 

N 

F 

11-01-93 

10-31-00. 

ST94-3320 

ANR  Pipeline  Co 

Allerton  Gas  Co 

12-30-93 

G-S 

750 

N 

F 

11-01-93 

11-01-03. 

ST94-3321 

ANR  Pipeline  Co 

Northern  Natural 
Gas  Co. 

12-30-93 

G-S 

14,800 

N 

F 

11-01-93 

03-31-94. 

ST94-3322 

ANR  Pipeline  Co 

SEMCO  Energy 
Services. 

12-30-93 

G-S 

3.200 

N 

F 

11-01-93 

02-28-94. 

ST94-3323 

ANR  Pipeline  Co 

Dayton  Power  & 
Lignt  Co. 

12-30-93 

G-S 

24,200 

N 

F 

11-01-93 

03-31-94. 

ST94-3324 

ANR  Pipeline  Co 

Madison  Gas  & 
Electric  Co. 

12-30-93 

G-S 

N/A 

N 

1 

11-01-93 

10-31-96. 

ST94-3325 

ANR  Pipeline  Co 

Scot  Fcrge  Co  ... 

12-30-93 

G-S 

N/A 

N 

11-01-93 

12-31-96. 

ST94-3325 

ANR  Pipeline  Co 

International 
Specialist 
Products. 

12-30-93 

G-S 

N/A 

N 

11-01-93 

12-31-93. 

ST94-3327 

ANR  Pipeline  Co 

Tnumph  Gas 
Marketing. 

12-30-93 

G-S 

N/A 

N 

11-01-93 

10-31-94. 

ST94-3328 

ANR  Pipeline  Co 

Associated  Natu- 
ral Gas  Co. 

12-30-93 

G-S 

1,500 

N 

11-01-93 

10-31-98. 

ST94-3329 

ANR  Pipeline  Co 

Illinois  Power  Co 

12-30-93 

G-S 

631 

N 

11-01-93 

10-31-03. 

ST94-3330 

ANR  Pipeline  Co 

Iowa  Southern 
Utilities  Co. 

12-30-93 

G-S 

5,000 

N 

11-01-93 

10-31-03. 

ST94-3331 

ANR  Pipeline  Co 

Ohio  Gas  Co  

12-30-93 

G-S 

1,500 

N 

11-01-93 

10-31-01. 

ST94-3332 

ANR  Pipeline  Co 

Madison  Gas  & 
Electric  Co. 

12-30-93 

G-S 

5.915 

N 

11-01-93 

10-31-08. 

ST94-3333 

ANR  Pipeline  Co 

Michigan  Gas 

Co. 
Utilicorp  United 

Inc. 
Wisconsin  Fuel 

12-30-93 

G-S 

2,500 

N 

11-01-93 

10-31-03. 

ST94-3334 

ANR  Pipeline  Co 

12-30-93 

G-S 

8,400 

N 

11-01-93 

10-31-03. 

ST94-3335 

ANR  Pipeline  Co 

'2-30-93 

G-S 

7,200 

N 

11-01-93 

10-31-08. 

&  Light  Co. 

ST94-3336 

ANR  Pipeline  Co 

Midwest  Gas  

12-30-93 

G-S 

500 

N 

11-01-93 

10-31-08. 

ST94-3337 

ANR  Pipeline  Co 

Wisconsin  Power 
&  Light  Co. 

12-30-93 

G-S 

5,000 

N 

11-01-93 

10-31-03. 

ST94-3338 

ANR  Pipeline  Co 

Northern  IrxJiana 
Fuel  &  Light 
Co. 

Northern  Indiana 

12-30-93 

G-S 

700 

N 

11-01-93 

10-31-03. 

ST94-3339 

ANR  Pipeline  Co 

12-30-93 

G-S 

1,226 

N 

11-01-93 

10-31-03. 

Public  Sen/ice 
Co. 
Ohio  Valley  Gas 

ST94-3340 

ANR  Pipeline  Co 

12-30-93 

G-S 

1,500 

N 

11-01-93 

10-31-08. 

Corp. 

ST94-3341 

ANR  Pipeline  Co 

Wisconsin  Gas 
Co. 

Wisconsin  Natu- 

12-30-93 

G-S 

67,670 

N 

11-01-93 

10-31-03. 

ST94-3342 

ANR  Pipeline  Co 

12-30-93 

G-S 

25,800 

N 

11-01-93 

10-31-96. 

ral  Gas  Co. 

ST94-3343 

ANR  Pipeline  Co 

Wisconsin  Public 
Service  Corp. 

12-30-93 

G-S 

26,631 

N 

11-01-93 

10-31-03. 

ST94-3344 

ANR  Pipeline  Co 

United  Cities 
Gas  Co. 

12-30-93 

G-S 

880 

N 

11-01-93 

10-31-03. 

ST94-3345 

ANR  Pipeline  Co 

Ohio  Valley  Gas 
Corp. 

12-30-93 

G-S 

1,500 

N 

11-01-93 

10-31-08. 

ST94-3346 

ANR  Pipeline  Co 

City  of  Albany  .... 

12-30-93 

G-S 

1.550 

N 

11-01-93 

10-31-03. 

ST94-3347 

ANR  Pipeline  Co 

City  of  Aledo  

12-30-93 

G-S 

3.550 

A 

11-01-93 

10-31-03. 

ST94-3348 

ANR  Pipeline  Co 

City  of  Allerton  .. 

12-30-93 

G-S 

1,340 

N 

11-01-93 

10-31-03. 

ST94-3349 

ANR  Pipeline  Co 

City  of  Alta  Vista 

12-30-93 

G-S 

602 

A 

11-01-93 

10-31-03. 

ST94-3350 

ANR  Pipeline  Co 

City  of  Bethany  . 

12-30-93 

G-S 

2,600 

N 

11-01-93 

10-31-03. 

ST94-3351 

ANR  Pipeline  Co 

City  of  Bloom- 
field. 
City  of  Chrisney 

12-30-93 

G-S 

2,134 

A 

11-01-93 

10-31-03. 

ST94-3352 

ANR  Pipeline  Co 

12-30-93 

G-S 

410 

N 

11-01-93 

10-31-03. 

ST94-3353 

ANR  Pipeline  Co 

City  Gas  Co  

12-30-93 

G-S 

6,138 

N 

11-01-93 

10-31-03. 

ST94-3354 

ANR  Pipeline  Co 

Community  Nat- 
ural Gas  Co., 

Inc. 
Fountaintown 

12-30-93 

G-S 

3,000 

N 

11-01-93 

10-31-03. 

ST94-3355 

ANR  Pipeline  Co 

12-30-93 

G-S 

5,504 

A 

11-01-93 

10-31-03. 

Gas  Co.,  Inc. 

ST94-3356 

ANR  Pipeline  Co 

City  of  Grant 

12-30-93 

G-S 

678 

A 

11-01-93 

10-31-03. 
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Docket  ^to.' 


ST94-3357 

ST94-3358 

ST94-3359 

ST94-3360 

ST94-3361 
ST94-3362 
ST94-3363 

ST94-3364 
ST94-3365 

ST94-3366 


ST94-3367 
ST94-3368 

ST94-^3369 

ST94-3370 
ST94-0371 

ST94-3372 
ST94-^73 


ST94-3374 

ST94-3375 
ST94-3376 


T^ansporte^/se^^ 
er 


ANR  Ptpeiine  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 
ANR  Pipeline  Co 
ANR  Pipeline  Co 

ANR  Pipeline  Co 
ANR  Pipeline  Co 

ANR  Pipeline  Co 


ANR  Pipeline  Co 
ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 
ANR  Pipeline  Co 
ANR  Pipeline  Co 
ANR  Pipeline  Co 


ANR  Pipeline  Co 

ANR  Pipeline  Co 
ANR  Pipeline  Co 


Recipient 


City  of 

Havensville, 
Indiana  Natural 

Gas  Corp, 
Lamoni  Munci- 

pal  Utilities. 
Lincoln  Natural 

Gas. 
City  of  Uneville  .. 

Crty  of  Milan  

City  of  Morning 

Sun. 
City  of  Moutton  .. 
City  of  New  Bos- 
ton 
Pans-Henry 

County  Public 

Utility. 
City  of  Pnnceton 
St.  Joseph  Ught 

&  Power. 
SL  Joseph  Light 

&  Power, 
Ctty  of  Stant)erry 
City  of  Unionville 
City  of  Waytand  . 
West  Tennessee 

Pub.  Utility 

Distnct. 
City  of 

Westmore. 
City  of  Winfield  .. 
Wisconsin 

Southern  Gas 

Co 


Date  filed 


12-30-93 
12-30-93 
12-30-93 

12-30-93 

12-30-93 
12-30-93 
12-30-93 

12-30-93 
12-30-93 

12-30-93 


12-30-93 
12-30-93 

12-30-93 

12-30-93 
12-30-93 
12-30-93 
12-30-93 


12-30-93 

12-30-93 
12-30-93 


Part  284. 
subpart 


G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 

G-S 
G-S 

G-S 


G-S 
G-S 

G-S 

G-S 
G-S 
G-S 
G-S 


G-S 

G-S 
G-S 


Est.  max. 

datty  quarv 

tity2 


100 


500 


1.831 
2.200 


226 

N 

2,920 

N 

629 

A 

492 

A 

439 

A 

6.338 


1.150 
7.600 

6,138 

1,164 

1,800 

900 

6,138 


296 

800 
4.000 


Aft. 

Y/A/N3 


Rate 
sch. 


Dale  conv 
me  need 


11-01-93 


11-01-93 


11-01-93 

12-01-93 

11-01-93 
11-01-93 
11-01-93 

11-01-93 
11-01-53 

11-01-93 


11-01-93 
11-01-93 

11-01-53 

11-01-93 
11-01-93 
11-01-93 
11-01-93 


11-01-93 

11-01-93 

11-01-93 


Projected  ter- 
mination date 


10-31-03. 

10-31-03. 

10-31-03. 

10-31-03. 

10-31-03. 
10-31-03. 

10-31-03. 

10-31-03. 
10-31-03. 

10-31-03. 


10-31-03. 
10-31-03. 

10-31-03. 

10-31-03. 
10-31-03. 
10-31-03. 
10-31-03. 


10-31-03. 

10-31-03. 
10-31-03. 


'  Notice  of  transactions  does  not  constitute  a  deterrmnation  tt^at  filings  comply  with  Commission  regulations  in  accordance  with  order  No.  436 
(final  rute  and  not>ce  requestng  supolemental  comments,  50  FR  42,372,  10/10/85). 

?  Estimated  maximum  daily  volumes  includes  volumes  reported  by  the  filing  company  in  MMBTU.  MCF  and  DT. 

3Aff»tiat)on  of  reporting  company  to  entities  involved  m  the  transaction.  AY"  indicates  affiliation,  an  "A"  indicates  marVeting  affiliation,  and  a 
"N"  indicates  no  affiliation. 


II-R  D<x:  94-6055  Filed  3-15-94;  8:45  am] 
BILUNG  COO€  STIT-OI-P 

[Project  No.  237^-001  Virginia] 

Appalachian  Power  Co.;  Availability  of 
Environmental  Assessment ' 

M.iri.h  10,  1994 

In  accordance  with  the  National 
hrn  ironmental  Policy  Act  of  1969  and 
the  Federal  Energy-  Regulatory 
Commission's  (Commission's) 
rt'^^ulations,  18  CFR  part  380  (Order  No. 
4K6,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  e.xisting  Reusens  Hydroelectric 
P'roject  located  on  the  James  River  in 
.Amherst  and  Bedford  Counties, 
Virginia,  near  the  city  of  Lynchburg,  and 
has  prepared  a  Final  Environmental 
.Assessment  (E-M  for  the  project.  In  the 
K.-\.  the  Commission's  staff  has  analyzed 


the  existing  and  potential  future 
environmental  effects  of  the  project  and 
concludes  that  approval  of  the  project, 
with  appropriate  environmental 
protection  measures,  would  not  be  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 
Linwood  A.  Watson.  ]r.. 
Acting  Secretary 
|FR  Doc.  94-6056  Filed  3-15-94;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

(Docket  No.  MG91 -4-002] 

East  Tennessee  Natural  Gas  Co.;  Filing 

March  10.  1994. 

Take  notice  that  on  March  4.  1994, 
East  Tennessee  Natural  Gas  Company 


(East  Tennessee)  filed  a  revised  Code  of 
Conduct  pursuant  to  Order  No.  497-E.i 

East  Tennessee  states  that  the  purpose 
of  the  filing  is  to  reflect  (1)  certain 
changes  mandated  in  Order  No.  497-E, 
(2)  certain  organizational  changes  at 
Tenneco  Gas,  and  (3)  certain  changes 
necessitated  by  the  restructuring  of 
services  under  Order  No.  636. 

East  Tennessee  states  that  copies  of 
this  filing  have  been  mailed  to  all 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NT.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 


'  This  notice  supersedes  the  notice  issued  on 
•.l„rch  2,  1<»4. 


'  Order  No.  497-E.  order  nn  wheanng  and 
extending  sunset  date.  59  FR  243  (January  4,  1994), 
65  FERC  1  61.3«1  (December  23.  1993). 
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intervene  or  protest  should  be  filed  on 

or  before  March  25, 1994.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc  94-6028  Filed  3-15-94;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

[Docket  No.  QT94-3CM>00] 

Great  Lakes  Qas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

March  10,  1994 

Take  notice  that  on  March  3,  1994, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  the  following 
revised  tariff  sheets,  proposed  to 
become  effective  as  of  April  4,  1994: 

Fortieth  Revised  Sheet  No.  1 
Third  Revised  Sheet  No.  47 
Seventh  Revised  Sheet  No.  69 
5>econd  Revised  Sheet  No.  859 
Third  Revised  Sheet  No.  898 
First  Revised  Sheet  No.  1001 

Great  Lakes  states  that  the  above- 
described  tariff  sheets  were  filed  to 
reflect  the  cancellation  of  Rate 
Schedules  T-4,  T-5.  T-17,  T-28  and  T- 
31.  pertaining  to  firm  transportation 
service  for  TransCanada  PipeLines 
Limited,  Northern  Natural  Gas 
Company.  Peoples  Natural  Gas 
Company,  Midland  Cogeneration 
Venture  Limited  Partnership  and 
Southeastern  Michigan  Gas  Company, 
respectively,  pursuant  to  the 
Commission's  authorization  granted  in 
Docket  No.  RS92-63-000  on  July  2, 
1993  to  abandon  these  services  under 
section  7(b).  The  conversion  of  these 
services  from  case-specific  section  7  to 
part  284  service  agreements,  pursuant  to 
the  implementation  of  Order  636,  was 
complete  and  thus  Great  Lakes  made  the 
present  filing. 

Great  Lakes  states  that  the 
comparative  revenue  statement  as 
required  under  §  154.63(b)(2)  of  the 
Commission's  Regulations  was  not 
included  herewith  as  the  capacity 
which  became  available  due  to  the 
abandonment  of  transportation  services 
attributable  to  TransCanada.  Northern, 
Peoples,  Midland  and  Southeastern  is  to 
be  utilized  by  the  same  customers  due 
to  their  conversion  to  firm 


transportation  service  agreements 
reflected  in  a  concurrent  filing  of  Great 
Lakes.  Therefore,  no  material  change  in 
revenues  received  by  Great  Lakes 
occurred  as  a  result  of  the  revised 
transportation  levels. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator)-  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  17.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  public 
reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  SecTPtary: 
IFR  Doc.  94-6029  Fiied  3-1S-94;  8:45  am] 

BILLMG  CODC  •717-01-M 


[Docket  No.  MG9&-4-004] 

Midwestern  Gas  Transmission  Co.; 
Filing 

March  10.  1994. 

Take  notice  that  on  March  4,  1994. 
Midwestern  Gas  Transmission  Company 
(Midwestern)  filed  a  revised  Code  of 
Conduct  pursuant  to  Order  No.  497-E.> 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  (1)  certain  changes 
mandated  in  Order  No.  497-E,  (2) 
certain  organizational  changes  at 
Tenneco  Gas,  and  (3)  certain  changes 
necessitated  by  the  restructuring  of 
services  under  Order  No.  636. 

Midwestern  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NT..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  March  25,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


'  Order  No.  497-E  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4.  3994). 
65  FEKC  161.361  (December  23.  1993). 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

IFR  Doc.  94-6030  Filed  3-15-94;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  RP94-1 73-000) 

Southern  Natural  Gas  Co.;  Refund 
Report 

March  10,  1994. 

Take  notice  that  on  March  7, 1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  refund 
report  pursuant  to  section  35  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  TarifT,  Seventh  Revised 
Volume  No.  1. 

Pursuant  to  the  letter  order  issued  in 
Docket  No.  RP94-1 24-000  by  the  Office 
of  Pipeline  and  Producer  Regulation  on 
Februar>'  23,  1994,  Southern  resubmits 
herewith  for  filing  a  summary  refund 
report  and  Original  Tariff  Sheet  No.  34A 
on  the  termination  of  its  purcha.sed  gas 
adjustment  provision. 

By  this  initial  fihng.  Southern 
proposes  to  refund  the  credit  balance  in 
its  Account  191  attnbutable  to  gas 
purchases  made  prior  to  November  1, 
1993.  in  connection  with  the  provision 
of  its  former  bundled  merchant  service. 
Southern  is  proposing  to  refund  to  its 
customers  a  total  balance  of  $1,114,434. 
comprised  of  a  credit  balance  of 
$1,456,431  in  the  commodity 
subaccount  and  a  debt  balance  in  the 
demand  subaccount  of  $341,997  which 
arose  during  the  deferral  period  of 
December  1,  1992  through  October  31. 
1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before  * 
March  17.  1994  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bv 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

A(  ting  Secretary: 

IFR  Doc.  94-6031  Filed  3-15-94:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  MG88-1 9-006] 
Tennessee  Gas  Pipeline  Co.;  Filing 

March  10.  1994. 

Take  notice  that  on  March  4.  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  revised  Code  of 
Conduct  pursuant  to  Order  No.  497-E.i 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  reflect  (1)  certain  changes 
mandated  in  Order  No.  497-E.  (2) 
certain  organizational  changes  at 
Tenneco  Gas.  and  (3)  certain  changes 
necessitated  by  the  restructuring  of 
services  under  Order  No.  636. 

Tennessee  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator>'  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  March  25,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary: 
IFR  Doc.  94-6032  Filed  3-15-94;  8;45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-1 1&-001] 

Texas  Gas  Transmission  Corp., 
Proposed  Changes  in  FERC  Gas  Tariff 

March  'O.  1994 

Take  notice  that  on  March  7, 1994, 
Te.xas  Gas  Transmission  Corporation 
(Te.xas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 


'  (Jrder  No.  497-E.  order  on  rehearing  and 
exiendmf>  sunset  date.  59  FR  243  (lanuary  4.  1994). 
65  FERC  1  51.381  (December  23.  1993). 


Volume  No.  1,  the  following  revised 
tariff  sheet: 

Fourth  Revised  Sheet  No.  12 
First  Revised  Sheet  No.  229 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Order  issued  February  25, 
1994.  in  Docket  No.  RP94-119,  which 
requires  Texas  Gas  to  reflect  a  change  in 
its  IT  rates  applicable  to  10  percent  of 
its  GSR  costs. 

Te.xas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  17, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-€033  Filed  3-15-94;  8:45  am] 

BILUNG  CODE  6717-01-M 


OFFICE  OF  ENERGY  RESEARCH 

Call  for  Expressions  of  Interest  for  the 
On-Site  Utilization  of  Major  Assets 
Developed  for  the  Superconducting 
Super  Collider 

agency:  U.S.  Department  of  Energy. 
ACTION:  Call  for  expressions  of  interest. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  and  the  'Texas  National 
Research  Laboratory  Commission 
(TNRLC)  request  from  interested  parties 
the  submission  of  Expressions  of 
Interest  for  the  utilization  of  major 
assets  and  facilities  developed  by  the 
DOE  and  TNRLC  as  part  of  the 
Superconducting  Super  Collider  (SSC) 
project.  This  project  was  recently 
terminated  by  the  U.S.  Congress. 

The  SSC  was  to  have  been  an 
accelerator  complex  and  laboratory  for 
basic  research,  providing  access  to 
particle  collision  energies  20  times 
greater  than  available  at  existing 
facilities.  The  project  was  under 
construction  in  Ellis  County,  Texas, 
about  30  miles  south  of  Dallas. 

Existing  facilities  and  equipment 
include:  (1)  The  N15  site  which  houses 


extensive  cr\-ogenic  facilities  and 
superconducting  magnet  tooling  and 
test  equipment  in  the  Magnet 
Development  Laboratorv',  the  Magnet 
Test  Laboratory,  and  the  Accelerator 
System  String  Test;  (2)  the  Central 
Facility,  a  550,000  sq.  ft.  building 
including  200.000  sq.  ft.  of  office/ 
training  space;  160,000  sq.  ft.  of  shop/ 
lab  space,  serviced  with  low 
conductivity  water  and  compressed  air 
systems,  and  some  crane  coverage;  a 
well-equipped  machine  shop;  a  550  watt 
liquid  helium  refrigerator  (in  partially 
assembled  condition);  and  warehouse 
space:  (3)  buildings  for  the  linear 
accelerator  (linac)  as  well  as  its  negative 
hydrogen  ion  source  and  2.5-MeV 
radiofrequency  quadrupole  (the  higher 
energy  sections  are  not  complete);  (4) 
nearly  15  miles  of  unfinished  tunnel,  14 
feet  in  diameter,  at  a  depth  of  typically 
150  feet,  connected  to  the  surface  by 
several  vertical  shafts;  and  (5)  an 
integrated  network  of  distributed 
workstations. 

DATES  AND  ADDRESSES:  One  easily 
reproducible  master  and  five  copies  of 
each  Expression  of  Interest  (on  8'/:^  by 
11  inch  paper)  should  be  received  by  Dr. 
Robert  E.  Diebold.  GTN,  ER-912,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  no  later  than  5  p.m.  local  time, 
April  15,  1994.  For  hand  deliver)',  the 
address  is  19901  Germantown  Road, 
Germantown,  MD  20874. 

A  meeting  of  interested  parties  will  be 
held  at  9  a.m.  on  March  22.  1994,  in  the 
auditorium  of  the  Central  Facility  (just 
north  of  Waxahachie).  Following  brief 
presentations  of  the  facilities,  questions 
will  be  taken  and  tours  of  the  facilities 
will  be  provided.  Please  contact  Dr. 
Haas,  not  later  than  March  18,  1994,  for 
a  reservation  to  attend  this  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gregory  Haas,  DOE  SSC  Project  Office, 
2550  Beckleymeade.  Mail  Stop  1020, 
Dallas,  TX  75237.  Telephone  (214)  708- 
2414. 

SUPPLEMENTARY  INFORMATION:  This  call 
for  Expressions  of  Interest  (EOIs)  is  an 
important  part  of  the  process  of 
determining  the  best  way  to  maximize 
the  value  of  the  investment  made  in  the 
project  and  minimize  the  loss  to  the 
United  States.  Texas,  and  individuals. 
For  this  step  in  the  process,  only  the  on- 
site  use  of  major  systems  and  facilities 
will  be  considered. 

The  EOIs  should  be  concise,  covering 
the  following  topics: 

I.  Summary 

A  one-page  summary  suitable  for 
incorporation  into  a  booklet  of 
summaries.  It  should  have  sufficient 
information  to  stand  alone  and  should 
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include  a  descriptive  title,  a  point  of 
contact,  a  list  of  the  authors/institutions 
expressing  interest,  and  brief  summaries 
of  the  following  topics. 

(I.  Motivation 

Benefits  to  be  expected  from  the 
suggested  use  of  the  facilities,  a 
comparison  with  the  capabilities  of 
other  similar  facilities,  and  reasons  why 
the  suggested  facihty  might  be 
considered  the  best  utilization  of  the 
assets. 

III.  Description 

A  brief,  but  complete  description  of 
the  facility  or  use  being  suggested.  It 
should  explicitly  describe  the  existing 
facilities  to  be  used  (as-is  and/or 
modified)  and  identify  any  additional 
facilities  that  would  be  required. 

IV.  Cost  and  Schedule 

Tables  and  a  bnef  discussion 
justifying  the  estimated  costs  and 
schedules  required  to  bring  the 
suggested  facility  into  operation.  Give 
costs  in  present-day  (FV'  1994)  dollars 
and  include  an  amount  for  contingency, 
as  appropriate. 

V.  Annual  Costs 

List  and  discuss  the  expected  annual 
costs  required  for  operation  of  the 
suggested  facility. 

VI.  Funding/Business  Plan 

Present  a  plan  to  meet  the  costs 
identified  in  IV  and  V  above.  This  plan 
should  identify  the  specific  funding 
sources  expe<:;ted  and  the  amount 
expected  from  each  source.  Note  that 
there  are  no  federal  funds  appropriated 
for  the  construdion  or  operation  of  any 
facility  at  the  SSC  site. 

While  limited  technical  consultations 
may  be  available  from  SSC  Laboratory- 
staff  to  assist  in  the  development  of  the 
Expressions  of  Interest,  the  Department 
of  Energy  will  not  reimburse  any  costs 
associated  with  the  preparation  or 
submission  of  an  Expression  of  Interest 
in  response  to  this  call. 

The  EOIs  will  be  evaluated  by  expert 
teams  assembled  by  the  DOE,  other 
federal  agencies  as  appropriate,  and 
TNRLC.  The  EOIs  will  be  evaluated  on: 
The  merit  of  the  suggested  use;  match  of 
the  assets  to  the  purpose  advocated;  and 
credibility  of  viable  funding  and  other 
required  resources. 

Once  the  EOIs  are  evaluated  and  the 
range  of  potentially  viable  best  uses  of 
the  assets  are  identified,  EXDE  expects  to 
issue  a  notice  of  availability  for  grant 
applications,  to  those  parties  having 
submitted  an  EOI  by  the  above  deadline, 
for  project  definition  studies  with 


detailed  analysis  of  the  benefits  and 
costs  for  the  use  of  specific  facilities. 

This  call  for  Expressions  of  Interest  is 
not  a  commitment  by  the  Government  in 
any  way  to  make  available  such  assets 
or  facihties. 

'    Issued  ir,  Washington.  DC.  on  March  11, 
1994 

Martha  A.  Krebs, 

Director,  Office  of  Energy- Research. 

[FR  Doc.  94-6215  Filed  3-15-94;  8:45  am] 

BILLING  CODE  »45<M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180926;  FRL  4765-4) 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Avermectin; 
Solicitation  of  Public  Comn>ent 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Idaho. 
Oregon  and  Washington  Departments  of 
Agriculture  (hereafter  referred  to  as  the 
"Applicants")  for  use  of  the  f)esticide 
Avermectin  (EPA  Reg,  No.  618-98)  to 
control  Tetranychus  urticae  (Two- 
spotted  spider  mite)  on  up  to  42.000 
acres  of  Hops.  In  accordance  with  40 
CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  3 1 ,  1994. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180926."  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resoun;e  Branch.  Field 
Operations  Di\ision  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW  . 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Cr\'Stal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
ArUngton,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 


will  be  available  for  public  inspection  in 
Rm.  1128.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
from  8  a.m.  to  4  p.m  ,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  LavNTence  Fried.  Registration 
Division  {7505W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agencv.  401  M  St.,  SW.,  Washington, 
DC.  20460  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway. 
Arlington,  VA  22202.  (703)  308-8328.' 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFR,^) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFR.^  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of  the 
miticide/ insecticide,  avermectin. 
available  as  Agrimek  0.1 5EC  (EPA  Reg. 
No.  618-98)  from  Merck  and  Company. 
Incorporated,  to  control  the  Two-spotted 
spider  mite  (TSSM),  in  Idaho,  Oregon 
and  Washington.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicants,  the 
TSSM  is  a  serious  pest  problem  in  hop 
yards.  The  TSSM's  rapid  reproduction 
cycle  results  in  a  significant  expansion 
of  their  population  size.  With  such  a 
high  fecundity  rate  stimulated  by 
extended  hot.  dr)'  weather  conditions,  it 
takes  only  a  short  period  of  time  for 
mites  to  reach  injurious  densities 
resulting  in  reduced  plant  vigor,  yields 
and  the  discoloration  of  hop  cones 
which  decreases  product  quality.  This 
reduction  in  quality  can  result  in 
rejection  by  brewers,  the  major  buyers  of 
hops,  and  severely  impacts  hop  growers 
economically-  The  Applicants  claim 
that  none  of  the  registered  pesticides  are 
effective  against  the  TSSM  and  that, 
without  an  effective  control,  growers 
will  incur  significant  economic  losses 
during  the  1994  growing  season. 

Under  the  proposed  exemption  a 
maximum  of  10,500  gallons  of 
formulated  product  could  be  used  if 
conditions  conducive  to  mite 
propagation  occur  during  the  growing 
season.  A  14-day  pre-harvest  inter\'al 
will  be  obser\'ed.  In  addition,  livestock 
would  not  be  grazed  in  treated  hop 
yards.  Applications  would  be  made 
between  April  15  and  September  20, 
1994. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
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18  require  that  the  Agency  pubhsh 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  commeiit  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
|40  CFR  166  24  (a)(6)|.  Exemptions  for 
the  use  of  avermectin  on  hops  have  been 
requested  and  granted  for  the  past  3 
years,  and  an  application  for  registration 
of  this  use  has  not  been  submitted  to  the 
Agency. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Idaho,  Oregon  and  Washington 
Departments  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  4.  1994. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division,  Office 

of  Pesticide  Programs. 

(FR  Doc.  94-5998  Filed  3-15-94;  8:45  am] 

BILUNQ  COOE  &MO-&0-F 

[FRL-484»-6] 

Clean  Water  Act  (CWA)  304(1): 
Availability  of  List  Submissions  and 
Proposed  Approval  Decisions 

AGENCY:  U.S.  Enviroiunental  Protection 

Agency  (USEPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  lists  submitted  to  USEPA 
pursuant  to  section  304(1](1)(C)  of  the 
Clean  Water  Act  ("CWA")  as  well  as 
USEPA's  proposed  approval  decisions, 
and  requests  for  public  comment. 


DATES:  Comments  must  be  submitted  to 
USEPA  on  or  before  April  15,  1994. 
ADDRESSES:  Copies  of  these  items  can  be 
obtained  by  writing  or  calling:  Mr. 
Howard  Pham,  USEPA— Region  5, 
304(1)  Coordinator,  U.S.  Environmental 
Protection  Agency — Region  5,  Water 
Division  (Mail  Code  WQP-16J).  77  West 
Jackson  Blvd.,  Chicago,  Illinois  60604- 
3507,  telephone:  (312)  353-2310. 
Comments  on  these  items  should  be 
sent  to  Howard  Pham,  USEPA — Region 
5  at  the  address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Pham  at  the  address  and 
telephone  number  given  above. 
SUPPLEMENTARY  INFORMATION:  Section 
304(1)  of  the  CWA,  33  U.S.C.  1314(1), 
required  each  state,  within  two  years 
after  February  4,  1987,  to  submit  to  the 
U.S.  Environmental  Protection  Agency, 
three  lists  of  waters,  including  a  list  of 
those  waters  that  the  state  does  not 
expect  to  achieve  applicable  water 
quality  standards,  after  application  of 
technology-based  controls,  due  to 
discharges  of  toxic  pollutants  from  point 
sources  (the  "B  List"  or  "Short  List").  33 
U.S.C.  1314(1)(1)(B).  The  second,  or 
"Mini"  list  consists  of  waters  that  are 
not  meeting  the  new  water  quality 
standards  developed  under  section 
303(c)(2)(B)  for  to.xic  pollutants  because 
of  pollution  from  point  and  nonpoint 
sources.  33  U.S.C.  1314(l)(l)(A)(i).  The 
third,  or  "Long"  list  includes  all  waters 
on  the  other  two  lists,  plus  any  waters 
which,  after  the  implementation  of 
technology-based  controls,  are  not 
expected  to  meet  the  water  quality  goals 
of  the  Act.  33  U.S.C.  1314(l)(l)(A)(ii). 

For  each  water  segment  identified  in 
these  lists,  the  state  was  required,  by 
February  4,  1989,  to  submit  a  "C  List" 
specifying  point  sources  discharging 
toxic  pollutants  believed  to  be 
preventing  or  impairing  such  water 
quality.  33  U.S.C.  1314(1){1)(C);  see 
Natural  Resources  Defense  Council  v. 
USEPA.  915  F.2d  1313, 1323-24  (9th 
Cir.  1990):  57  FR  33040,  33050  (July  24, 
1992)  (amending  USEPA's  section  304(1) 
regulations  to  require  point  sources  to 


be  identified  for  each  listed  water 
segment).  For  each  point  source 
identified  on  the  state's  C  list  as 
discharging  toxic  pollutants  into  a  water 
segment  on  the  state's  B  list,  the  state 
was  further  required  to  submit  to 
USEPA  an  individual  control  strategy 
that  the  state  determined  would  serve  to 
reduce  point  source  discharges  of  toxic 
pollutants  to  the  receiving  water  to  a 
degree  sufficient  to  attain  water  quality 
standards  in  that  water  within  three 
years  after  the  date  of  the  establishment 
of  the  ICS.  33  U.S.C.  1314(1)(1)(D). 

*USEPA  initially  interpreted  the 
statute  to  require  states  to  identify  on 
the  C  list  only  those  facilities  that 
discharge  toxic  pollutants  believed  to  be 
impairing  waters  listed  on  the  B  list.  In 
Natural  Resources  Defense  Council  v. 
USEPA.  the  Ninth  Circuit  Court  of 
Appeals  remanded  that  portion  of  the 
regulation  and  directed  USEPA  to 
amend  the  regulation  to  require  the 
states  to  identify  all  point  sources 
discharging  any  toxic  pollutant  that  is 
believed  to  be  preventing  or  impairing 
water  quality  of  any  stream  segment 
listed  on  any  of  the  three  lists  of  waters, 
and  to  indicate  the  amount  of  the  toxic 
pollutant  discharges  bv  each  source. 
USEPA  amended  40  CFR  130.10(d)f3) 
accordingly.  See  57  FR  33040  (July  24, 
1992). 

Consistent  with  USEPA's  amended 
regulation,  the  States  of  Indiana, 
Michigan,  Minnesota  and  Ohio  have 
submitted  to  USEPA.  for  approval,  their 
listing  decisions  under  section 
304(1)(1)(C).  The  following  table 
indicates  the  decisions  made  by  three 
Region  5  states,  Michigan,  Minnesota 
and  Ohio.  Indiana  indicated  that  it  does 
not  have  any  additional  point  sources  to 
add  to  this  list.  USEPA  today  proposes 
to  approve  Indiana's,  Michigan's, 
Minnesota's,  and  Ohio's  lists.  USEPA 
solicits  public  comment  on  the  approval 
decisions  and  on  the  state  lists. 

Dated.  March  3.  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 


U.S.  EPA  Region  5  Section  304(1)  Additional  Listings/Revisions 


State 

WatertxxJy  name 

NPDES  No. 

Disctiarger  name 

Pollutants  of  concern 

Ml       

River  Rouge  MicWle  Branch 

MI0024287 

MI0023027 

MI0023400 

MI0023299 

MI0000779 

MI0001121 

MN0000256 

MN0001449 

MN0030007 

MN0029963 

MN0029998 

Oakland  C.  Walled  Lk./  Novi  WWTP 

Grandville  WWTP 

Lansing  WWTP  

Kalamazoo  WWTP 

PCBs. 

Ml 

Ml 

Ml 

Grand  River 

(Same  as  atxjve)  

Kalamazoo  River 

(Same  as  atxjve)  

Saginaw  River    

Hg. 

Hg. 

PCB. 

Ml 

Ml 

Allied  Paper  Company  

GM-Engine  Division-Bay  City 

PCB. 
PCB. 

MN 

Mississippi  Rrver  

(Same  as  above) 

Ashland  Oil  Incorporated    

PCB.  Hg. 
Hg. 
Hg. 
PCB. 

MN 

3M-Ctiemoli1e  

MWCC/MC-Senenca  (Dewatering)  

MWCCMC  Chaska         

MN 

MN  

Minnesota  River  

Minnesota  River  

MN 

St.  Croix  River 

MWCC/MC  Stillwater  

Hg. 
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U.S.  EPA  Region  5  Section  304(1)  Additional  Listings/Revisions— Continued 


State 

MN  

MN  , 

MN  , 

MN  , 

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  


WatertxxJy  name 


NPDES  No. 


Mississippi  

Shell  Pock  River  

Kawaishiw)  River 

69-0003  Birch  Lake  

Mahoning  River  (Yellow  Cr.  to  Mill  Cr.) 
(Same  as  above) 


(Same  as  above) 
Mill  Cr 


Mahoning  River  (Mill  Cr.  to  Meander  Cr.) 

(Same  as  atx)ve) 

(Same  as  above) 


Meander  Cr 


Mosquito  Cr.  (Mosquito  Cr.  Reservoir  to 

Mahoning  River). 
Mahionmg   River   (Meander  Cr.   to  Duck 

Cr.). 

(Same  as  above) 

Yankee  Run  

Leslie  Run  

Tuscarawas  River  (Pigeon  Run  to  Sandy 

Cr.). 

Tuscarawas  River  (Newman  Cr.  to  Pi- 
geon Run). 
(Same  as  above) 


River  Styx 

Little  Chippewa  Cr . 


Pigeon  Cr 

Tuscarawas  River  (Headwaters  to  Wotf 
Cr). 

Sugar  Cr.  (South  For1<  Sugar  Cr.  to 
Tuscarawas  River). 

Lower  Tuscarawas  River  

Tuscarawas  River  (Sugar  Cr.  To  Still- 
water Cr). 

(Same  as  above) 

Tuscarawas  River  (Conotlon  Cr.  to  Sugar 
Cr). 

(Same  as  above) 

Black  Fork  Mohican  River  (Rocky  For1<  to 
Clear  Fork). 

Roctcy  Fork  Mohican  River 

(Same  as  above) 

Black  ForV  Mohican  River  (Headwaters 

to  Leathervk^ood  Cr). 
Jerome  Fork  Mohican  River  (Lang  Cr.  to 

Lake  For1<). 
Beaver  Run  

Muskingum    River    (Salt   Cr.    to    Millers 

Run). 
(Same  as  above) 

Meadow  Run  


Little  Scioto  River  (Rock  Fork  to  Scioto 
River). 

Mill  Creek  

Phelps  Run   

Otentangy    River   (Headwaters   to   Mud 
Run). 


MN0029955 
MN0041092 
MN0046981 
MN0002208 
OH0C11207 
OH0024325 

OH0028221 

OH0037249 

OH0011533 
OH0025364 
OH0C25743 

OH0045721 

OH0043401 

OH0011274 

OH0027987 
OH 0036286 

OH0021784 
OH0020036 

OH0092444 

OH0020516 

OH0027936 

OH0020371 

OH0088072 
OH0008010 

OH0007269 

OH0004235 
OH0007196 

OH0026727 
OH0005606 

OH0041572 
OH0008338 

OH0005649 

OH0006840 

OH0023540 

OH0023906 

OH0021539 

OH0048372 

OH0048364 

OH0023507 

OH0026352 

OH0020630 
OH0007455 

OH0025313 


Discharger  name 


MWCC/MC-Hastings 

Altjert  Lea 

Cyprus  Northshore  Mining  Babbitt 

LTV  Sieei;Erie  Corp  

Copperweld  Steel 

Campbell  WWTP 


Youngstown  WWTP  

Mahoning  County-Boaraman  WWTP 


Ohio  Edison-Niles  Plant 

Girard  WWTP  

Niles  WWTP  


Mahoning  County-Meander  Cr 

Trumbull  County  Mosquito  Cr.  WWTP  ... 
LTV  Steel— Warren  


City  ot  Warren  , 

Brookfield  WWTP 

East  Palestine  WWTP 
Navarre  WWTP  , 


Mercury  Stainless  Steel  

Massillon  WWTP 

Medina  County  Wadsworth  WWTP 
Orrville  WWTP  


Poiysar  Resins  

Wright  Tool  and  Forge 

Dover  Chemical 


Stone  Container  

Union  Camp  Corporation 

New  Philadelphia  WWTP 
Greer  Steel 


General  Electnc  Dover  Wire 
Copperweld  Corporation  


Stone  Container  Corp 
Cyclops  Industries 


Shelby  WWTP 

Ashland  WWTP 

Hebron  WWTP  

Galcier  Clevite/McConnelsville 

Gould  McConnelsville , 

Wellston  North  , 

Manon  WWTP 


Marysville  WWTP 

BMY  Wheeled  Vehicle  (Rockwell  Inter- 

rational) 
Gallon  W^TP  


Pollutants  of  concern 


Hg. 

Cu. 

Cu,  Zn. 

Cu.  Zn. 

Cd,  CN.  Cu,  Pb,  Zn. 

Cd.  Cu,  Cr,  Pb,  Ni,  Zn, 

Hg. 

Cd,  Cu,  Cr.  Pb,  Ni,  Zn, 

Hg,  Phenolks. 
CN.  Cd,  Cr.  Cu.  Pb. 

Zn,  Hg. 
Cu. 

Cd,  Cr,  Cu,  Pb,  Zn,  Hg. 
Cd,  Cr,  Cu.  Pb.  Ni,  Zn, 

Hg,  Endosulfan  sul- 
fate. 
Cd,  Cr,  Cu,  Pb.  Tl,  Ni. 

Zn,  Hg. 
Cd,  Cr,  Cu.  Pb.  Ni,  Zn, 

Hg. 
Cr,  Phenolics.  Bis(2- 

ettiylhexyl)phthaiate. 
Cr,  Cu,  Pb,  Ni,  Zn,  Hg. 
Cd,  Cu,  Ni,  Zn. 
Cd,  Cr,  Cu,  Pb,  Zn,  Hg. 
Cd,  Cr.  Cu,  Pb,  Zn,  Hg. 

Cr.  Ni. 

CN.  Cd.  Cr,  Cu,  Pb,  Ni. 

Zn,  Hg.  Phenoltcs. 
Cd,  Cr,  Cu.  Pb,  Ni,  Zn. 

Hg. 
CN,  Cd.  Cr,  Cu.  Pb.  Ni. 

Zn.  Hg,  Phenolics, 

Ag. 
Organics. 
Cr.  Ni. 

Organics.  Cd,  Pb,  CN, 

Cr,  Cu,  Ni,  Zn. 
Tl. 
Organics,  Ni,  Cu,  Hg. 

Cd,  Cr,  Cu.  Ni,  Zn. 
Pb.  Zn. 

Cu.  Ni. 
Pb.  Zn. 

Cr.  Cu.  Pb,  Ni,  Zn. 
Cr,  Pb,  Ni.  Cu. 

Phenolics,  Organics. 
Cd,  Cu,  Pb,  Ni.  Zn.  Hg. 

Cd.  Cr.  Cu.  Pb.  Ni.  Zn. 

Hg.  Phenoltcs 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 
Organics,  Cd.  Cr,  Cu. 

Pb,  Ni,  Zn,  CN. 
CN,  Cd,  Cr,  Cu,  Pb,  Ni, 

Zn. 
Cd.  Cu,  Pb,  Ni,  Zn,  Hg. 

2.2,7.a-TCDD. 
Cd,  Cu,  Pb.  Ni.  Zn.  Hg, 

phenolics. 
Cd,  Cu,  Pb.  Ni,  Zn. 
CN,  Cd,  Cr,  Cu,  Pb,  Ni. 

Zn. 
Cd,  Cr.  Cu,  Pb,  Ni,  Zn. 

Hg. 
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U.S.  EPA  Region  5  Section  304(»)  AoornoNAL  Listings/Revisions— Continued 


State 

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  „ 

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  _. 

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

bn 

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OM  


Watertxxly  name 


Tusanq  Dttch  _ 

Scioio  Rtver  (B^g  DartDy  to  Scippo  Or.) 

(Same  as  atxive) . „ 

(Same  as  above) 


Paint   Cr     (Jettersonville   to    East    Fofk 

Paint  Ci ). 
UWe  San  Cr.  (Headwaters  to  Buckeye 

Cr) 
L.We  Beaver  Cr  


Sacond  Cr 

L/tle  Cr  


Bluejacket  Cr 


Mad  River  (Donnels  Cr  to  Mud  Run)  

Great  Miami  Rtver  (Dicks  Cr.  to  Fourmile 

CD. 
Great  Miam  River  (Twin  Cr.  to  Dicks  Cr.) 
Great  Miami  River  (Wolf  Cr.  to  Bear  Run) 
(Same  as  above) 


(Sa.Tie  as  atx)ve) 
(Same  as  atx)ve) 


Great  Miami   River  (Taykx  Cr.   to  0^k3 

River). 
(Same  as  above) 

Wabash  Rrver  (Headwaters  to  Stony  Cr.) 

John  Lattanef  Ditch 

Biarx;hard  (Eagle  Cr.  to  Ottawa  River)  .... 
Ottawa  River  (Hog  Cr.  to  Little  Ottawa 
River). 

(Same  as  atxive) 

Town  Cr  „. 

Evans  Ditch 

Jer^nings  Cr  

Frame  Cr  

Maumee  RK/er  (Auglaize  River  to  Wade 
Cr). 

(Same  as  above) 

Maumee  River  (Waferville  to  Swan  Cr.)  .. 


(Same  as  above) 

Otter  Cr  

(Same  as  above) 

East  Branch  Portage  River 


Mills  Cr 


(Same  as  above}  _. 
Snyders  Ditch 


Raccoon  Cr 
Black  River  . 


(Same  as  above) 
Rock-y  River 


(Same  as  above) 

(^yahoga  River  (Congress  Lake  Out  to 

Lower  Cuyahoga). 
(SanDe  as  above) 


(Same  as  above) 


NPDES  No. 


OH0034240 
OH0005681 
OH0006327 
OKXJ24465 

OH0028002 

OH0020834 

OH0026590 

OH0021733 
OH0028134 

OH0024066 

OH0049794 
OH0010413 

OH0009997 
OH0009377 
OH0020133 

OH0024881 

OH0026638 

OH0009318 

OH0027758 

OH0010138 
OH0002941 
OH0025135 
OH0002615 

OH0026069 
OH0027910 
OH00O3697 
OH0024929 

OH0020532 

OH0002666 

OH0024899 
OH0021008 

OH0034223 
OH0002763 
OH0002445 
OH0052744 

OH0000264 

OH0001201 
OH(X120672 

OH0024686 
OH0001652 


OH0026093 

OH0026778 

OH00260;8 
OH0000213 

OH0025917 

OH0(364009 


Dischargef  name 


Canal  Wire  (^estaway) 
Container  Corpofattoo  .. 

DuPont'Circleville  

Drcleville  WWTP  


Washington  Court  House  WWTP 
Jackson  WWTP 


Montgomery    Cotjrrty    Eastern    Regional 
WWTP. 

Blanchester  WWTP 

Wilmington  W/iTTP  

Bellefortaine  WWTP 


Clark  County  Souttiwesi  Regional  WWTP 
Armco  SteelTJew  Miami 


Armco  Steel.  Middletown 

Appteton  Paper  

West  Carrollton  WWTP  .. 


Dayton  WWTP 


Montgomery    County    Western    Regional 

WWTP. 
B.F  Goodrich  

Troy  WWTP 


Fort  Recovery  Industnes  ., 
Chase  Brass  and  Copper 

Findiay  W^/VTP  

Sohio  Chemical 


Lima  WWTP  

Van  Wert  WWTP 

Ohio  Electropolishing 
Detphos  WWTP 


Bryan  WWTP  . 
GMODefiance 


Defiance  WWTP  .... 
Perrysburg  WWTP 


Lucas  County  Maumee  River  WWTP 

Sun  Oil  Refinery 

Libbey-Owens-Fofd 

Fostona  W^/TTP 


GMC/Sandusky 


Ford  Motor  Company 
Bellevue  WWTP 


Clyde  WWTP 
USX-Lorain  ... 


Lorain  WWTP 

North  Olmsted  WWTP 


Lakewood  WWTP  

Ohk)  EdiSon  Gorge  Plant 


Kent  WWTP  

Summit  County  Fish  Creek  WWTP  ... 


Pollutants  of  concern 


Cu,  Pb,  Zn,  Ag. 

Cu. 

Organics 

CN.  Cd,  Cr.  Cj,  Pb,  Ni, 

Zn,  Hg. 
Cd,  Cu,  Pt),  Zn,  Hg,  Cr 

Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg.  Ag. 
Cu.  Pb,  Ni,  Zn. 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 
CN,  Cd,  Cr.  Cu,  Pb,  Ni, 

Zn,Hg. 
Hg. 
CN,  phervDlics. 

Pb,  Zn,  CN,  phe-^.olics. 

2,3,7.8-TCDD 

CN,  Cd.  Cr.  Cu,  Pb.  Ni, 

Zn.  Hg. 
Cd.  Cr.  Cu,  Pb,  Ni,  Zn, 

Hg. 
CN,  Cd,  Cr,  Cu,  Pb,  Ni. 

Zn. 
Cr. 

CN,  Cd,  Cr,  Cu,  Pb,  Ni, 

ZaHg 
CN,  Cr,  Cu.  NI,  Zn. 
Cr,  Cj,  Pb,  Ni,  Zn. 
Cu.  Pb.  Zn,  Hg. 
CN,  Acrylonitrile. 

Cr,  Cu,  Pb,  Ni,  Zn,  Hg. 
Cd,  Cu.  Pb,  Ni,  Zn,  Hg. 
Cd.  Cr,  Cu,  Zn. 
CN,  Cd,  Cr,  Cu,  Pb,  Ni, 

Zn,  Hg 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 
Cu,  Pb,  Zn,  Phenolics. 

Cd,  Cu.  Zn,  Hg. 

Cd,  Cr,  Cu.  Pb,  Ni,  Zn. 

Hg. 
Cd,  Cu,  Ni,  Zn. 
Cr,  Phenclics. 
Pb,  As. 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 
Cr,  CN,  Cu.  Pb, 

Phenolics,  Ni,  Zn. 
Cr.  Pb,  Zn. 
Cd,  Cr.  Pb,  Ni,  Zn,  Hg. 

Cu. 
Cd,  Cu,  Pb,  Zn,  Hg. 
Cd,  Cu,  Pb,  Hg,  CN, 

Zn,  Napthalene, 

Ptiencitcs. 
CN,  Cd,  Cu,  Pb,  Ni. 

Zn,  Hg,  Ag. 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn. 

Hg. 
Cd,  Cu,  Pb,  Ni,  Zn 
Cu. 

CN,  Cd.  Cr,  Cu,  Pb,  Ni. 

Zn.  Hg. 
Cd,  Cu,  Pb,  Ni.  Zn,  Hg. 
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U.S.  EPA  Region  5  Section  304(1)  Additional  Listings/Revisions— Continued 


State 
OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

Wl  ■... 

State 

Ml  

MN  

MN  

MN  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH   

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  


WatertxKty  name 


Cuyahoga  River  (Big  Cr.  to  Lake  Erie)  .... 

(Same  as  atx)ve) 

(Same  as  atxsve) 

Cuyahoga  River  (Tinkers  Cr.  to  Big  Cr.)  . 
(Same  as  above) 


Tinkers  Cr.   (Pond  Brook  to  Cuyahoga 
River). 

(Same  as  above) 

Beaver  Meadow  Cr  


Euclid  Cr 

Grand  River  (Paine  Cr.  to  Lake  Erie) 


Fields  Brook  

(Same  as  above) 
(Same  as  atxive) 
(Same  as  atxjve) 
Lower  Fox  River  . 


NPDES  No. 


OH0000957 

OH0000850 
OH0000990 
OH0000555 
OH0024651 

OH0024058 

OH0027863 
OH0027430 

OH0000281 

OH0026948 

OH0000442 
OH0003205 
OH0029149 
OH0001872 
W10001848 


Discharger  name 


LTV  Steel  Cleveland  East  Side  , 

LTV  Steel  Cleveland  West  Side 

DuPonl'Cleveland  , 

Harshaw  Chemical  , 

NEORSD  Southerly  WWTP  


Bedford  Heights  WWTP 

Twinsburg  WWTP  

Solon  Central  WWTP  .... 


Argo-Tech  (TRW)  . 
Painesville  WWTP 


RMI  Extrusion  Plant  

RMl  Titanium  Metals  Plant . 
Occidental  Electrochemical 

Detrex  Chemical 

Fort  Howard  Paper  Co 


Pollutants  of  concern 


Pb,  Zn,  CN.  Phenolics, 

Napthalene, 
CN,  Zn,  Pb,  Phenolics. 
Cd,  Cr.  Pb,  Zn. 
Ni.  Cu. 
Cd.  Cr,  Cu,  Pb,  Ni,  Zn. 

Hg,  Phenolics. 
CN,  Cd,  Cr,  Cu,  Pb,  Ni. 

Zn,  Hg. 
Cu,  Pb,  Ni,  Zn,  Hg. 
CN,  Cd,  Cr,  Cu,  Pb,  Ni. 

Zn,  Hg. 
CN,  Cd,  Cr,  Cu.  Pb.  Ni. 

Zn. 
Cd.  Cr,  Cu.  Pb.  Ni.  Zn. 

Hg,  Phenolics. 
Cd.  Cr,  Cu,  Pb,  Ni,  Zn. 
Cr,  Cu.  Pb.  Mo,  Zn. 
Organics.  CN.  Cr. 
Cd.  Cu.  Zn. 
PCBs. 


U.S.  EPA  Region  5,  Section  304(1)  Revisions  to  Original  Listings 


Waterbody  name 


Saginaw  River  

Mississippi  River  

Mississippi  River  

St.  Louis  Bay 

Mahoning  River  (Meander  Cr.  to 

Cr). 
Red  Run  


Duck 


Big  Dart)y  Cr.  (Buck  Run  to  Sugar  Run)  . 
Cuyahoga  River  (Little  Cuyahoga  Rv.  to 

Yellow  Cr.). 
Lytle  Cr 


Bluejacket  Cr 


Mad  River  (Donnels  Cr.  to  Mud  Run)  

Great  Miami  River  (Dicks  Cr.  to  Fourmile 

Cr.). 
Great  Miami  River  (Twin  Cr.  to  Dicks  Cr ) 
Great  Miami  River  (Wotf  Cr.  to  Bear  Run) 
(Same  as  above) 


(Same  as  above) 
(Same  as  atxive) 


Great  Miami  River  (Taylor  Cr.  to  Ohio 

Rrver). 
(Same  as  above) 

Wabash  River  (Headwaters  to  Stony  Cr.) 

John  Lattaner  Ditch  

Blanchard  (Eagle  Cr.  to  Ottawa  River)  .... 
Ottawa  River  (Hog  Cr.  to  Little  Ottawa 
Rrver). 

(Same  as  above) 

Town  Cr  

Evans  Ditch  

Jennir>gs  Cr 

Pratne  Cr  

Maumee  River  (Auglaize  River  to  Wade 

Cr). 
(Same  as  atx)ve) 


NPDES  No. 


Ml  0000868 
MN00004 1 8 
MN0029815 
MN0049786 
OH0011363 

OH0083852 

OH0004502 
OH0023833 

OH0028134 

OH0024066 

OH0049794 
OH0010413 

OH0009997 
OH0D09377 
OH0020133 

OH0024881 

OH0026638 

OH0009318 

OH0027758 

OH0010138 
OH0002941 
OH0025135 
OH0002615 

OH0026069 
OH0a27910 
OH  0003697 
OH0024929 

OH0020532 

OH0002656 

OH0024899 


Discharger  name 


Dow  Chemical  U.S.A. — Midland 

Koch  Refinery   

MWCC/MC  Metro 

Western  Lake  Superior  SD 

Thomas  Steel  Strip  


Sharon  Steel 


Ranco/'Plam  Crty 
Akron  WWTP  .... 


Wilmington  WV^P  ... 
Bellefontame  WWTP 


Clark  County  Souttiwest  Regional  WWTP 
ArTTx;o  Steel'New  Miami 


ArrTKO  SteeLMiddletown 

Appieton  Paper  

West  Carrollton  WWTP  .. 


Dayton  WWTP 


Montgomery   County  Western   Regional 

WWTP. 
B.F.  Goodrich 

Troy  WWTP 


Fort  Recovery  Industries  .. 
Chase  Brass  and  Copper 

Findlay  WWTP  

Sohio  Chemical 


Lima  WWTP 

Van  Wert  WWTP 

Ohio  Electropolishing 
Delphos  WWTP 


Bryan  WWTP  . 
GMC/Defiance 


Defiance  WWTP Cd.  Cu.  Zn,  Hg. 


Pollutants  of  concern 


2.3.7,8-TCDD. 

Hg. 

PCB,  Hg. 

PCB.  Hg.  Pb. 

Cr,  Cu,  Pb.  Ni.  Zn,  CN. 

Tetrachloroethylene 
CN,  Cr,  Zn,  Cd,  Cu, 

Pb,  Ni. 
CN,  Cd,  Cr,  Cu,  Ni,  Zn. 
Cd,  Cu,  Pb,  Ni,  Hg. 

Phenolics,  Zn. 
Cd.  Cr.  Cu.  Pb.  Ni,  Zn. 

Hg. 
CN,  Cd.  Cr,  Cu,  Pb.  Ni. 

Zn,  Hg. 
Hg. 
CN,  Ptienolics. 

Pb.  Zn,  CN,  Phenolics. 

2,3,7,8-TCDD 

CN,  Cd,  Cr,  CU.  Pb, 

Ni.  Zn.  Hg. 
Cd.  Cr.  Cu.  Pb.  Ni.  Zn, 

Hg. 
CN,  Cd.  Cr.  Cu.  Pb.  Ni. 

Zn. 
Cr. 

CN.  Cd.  Cr.  Cu.  Pb.  Ni. 

Zn,  Hg. 
CN,  Cr,  Cu,  Ni,  Zn. 
Cr,  Cu,  Pb,  Ni,  Zn. 
Cu.  Pb,  Zn.  Hg. 
CN.  Acrylonitrile. 

Cr,  Cu.  Pb,  Ni,  Zn.  Hg. 
Cd.  Cu,  Pb,  Ni,  Zn,  Hg. 
Cd.  Cr,  Cu.  Zn. 
CN,  Cd.  Cr,  Cu,  Pb,  Ni, 

Zn,  Hg. 
Cd.  Cr,  Cu.  Pb.  Ni.  Zn. 

Hg. 

Cu.  Pb.  Zn.  Phenolics. 
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U.S.  EPA  Region  5,  Section  304(1)  Revisions  to  Original  Listings — Continued 


State 
OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  „.... 

OH  

OH  _.. 

OH  „ 

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH  

OH    

OH  

OH  

OH  

OH  

OH  


WatertxxJy  nane 


NPDES  No. 


Discharger  name 


Pollutants  of  concern 


Maumee  River  (Wafeaille  to  Swan  Or.)  .. 

(Same  as  atx)ve) 

oner  Of  

(Same  as  aDove)  „ 

EasfSrancfi  Portage  River 


Mills  O 


(Same  as  atx)ve) 
Sny<Jers  Ddch , 


Raccoon  Cr 
Black  River  . 


i  Sar^e  as  above) 
Rocky  Rr/er 


(Same  as  above) 

Tuscarawas  River  (Pigeon  Run  to  Sarxly 
Cr). 

Tuscarawas  River  (Newman  Cr.  to  Pi- 
geon Run) 

(Sarrve  as  above) 


Rr/er  S^,x  , 

Littte  Chippewa  Cr 


Pigeon  Cr  „ „ 

Tuscarawas  River  (Headwaters  to  Wolf 

Cr). 
Sugar    Cr     (South    ForV    Sugar   Cr.   to 

Tuscarawas  River). 

Lower  Tuscarawas  River  

Tuscarawas  R-ver  (Sugar  Cr.  to  Stillwater 

Cr). 

(Same  as  above) 

Tuscarawas  River  (C<xionon  Cr.  to  Sugar 

Cr). 

(Same  as  atxive) 

Black  Forv  Mohican  River  (Rocky  ForV  to 

Clear  Fork). 

Rocfy  Fork  Mohican  Rrver 

(Same  as  above) 

Black  Foi-k  Mohican  River  (Headwaters 

to  Leatherwood  Cr). 
Jerome  Fork  Mohican  River  (Lang  Cr.  to 

Lake  Fork). 
Beaver  Run  

Muskingum    River    (Salt   Cr.    to    Millers 

Run). 
(Same  as  above) „ 

Meadow  Run  


Little  Scioto  River  (Rock  Fork  to  Scioto 
River). 

Mill  Creek  

Phelps  Run  

Otentangy    River    (Headwaters   to    Mud 
Run). 

Tussing  Oich  

Scioto  River  (Big  Darby  to  Sctppo  Cr.)  .... 
(Same  as  above) 


OH0021(K)8 

OH0034223 
OH0002763 
OH0002445 
OH0052744 

OH(X)00264 

OH<X)01201 
OH(X)20672 

OH0024686 
OH0001652 


OH0026093 

OH0026778 

OH0026018 
OH0020036 

OH0092444 

OH0020516 

OH0027936 

OH0020371 

OH0C88072 
OH0008010 

OH0007269 

OH0004235 
OH0007196 

OH0026727 
OH0006606 

OH0041572 
OH0008338 

OH0006649 
OH(X)06840 

OH0023540 

OH0023906 

OH0021539 

OH0048372 

OH0048364 

OH0023507 

OH0026352 

OH0020630 
OH0007455 

OH0025313 

OH0034240 
OH0005681 
OH0006327 


Perrysburg  WWTP 


Lucas  County  Maumee  River  WWTP 

Sun  Oil  Refinery 

Libbey-Owens-Ford 

Fostoria  WWTP 


GMC/Sandusky 


Ford  Motor  (Company 
Bellevue  WWTP  


Clyde  WWTP 
USX-Lorain  ... 


Lorain  WWTP 

North  OInfteted  WWTP 


Lakewood  '>/VWTP 
Navane  WWTP  .... 


Mercury  Stainless  Steel  

Massilton  WWTP 

Medina  County  Wadsworth  WWTP 
Orrville  WWTP  


Polysar  Resins  

Wright  Tool  and  Forge 

Dover  Chemical 


Stone  Container  

Linton  Camp  Corporation 

New  Philadelphia  WWTP 
Greer  Steel 


General  Electnc/Dover  Wire 
CopperweW  Corporation  


Stone  Container  Corp. 
Cyclops  Industries 


Shelby  WWTP 

Ashland  WWTP 

Hebron  WWTP 

Galcier  Ctevife/McConnelsville 

Gouki'McConnelsville 

Welteton  Nortti  

Marion  WWTP 


Mfl/ysville  WWTP 

BMY  Wheeled  Vehicle  (Rockwell  Inter- 
national). 
Gallon  WWTP  


Canal  Wire  (Nestaway) 
Container  Corporation  .. 
DuPont/Circleville 


Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 

Cd,  Cu.  Ni,  Zn. 

Cr,  PhencHics. 

Pb.  As. 

Cd.  Cr.  Cu,  Pb.  NI.  Zn, 

Hg. 
Cr,  ON,  Cu,  Pb, 

Ptienoiics,  Ni,  Zn. 
Cr,  Pb,  Zn. 
Cd.  Cr,  Pb,  Ni,  Zn,  Hg, 

Cu. 
Cd,  Cu,  Pb,  Zn,  Hg. 
Cd.  Cu,  Pb,  Hg,  CN, 

Zn,  Napthalene, 

Phenolics. 
CN,  Cd,  Cu,  Pb,  Ni, 

Zn,  Hg,  Ag. 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 
Cd,  Cu,  Pb,  Ni,  Zn. 
Cd,  Cr,  Cu.  Pb.  Zn,  Hg 

Cr,  Ni. 

CN,  Cd,  Cr,  Cu,  Pb,  NI, 

Zn,  Hg.  Phenolics. 
Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg. 
CN,  Cd,  Cr.  Cu,  Pb.  NI. 

Zn,  Hg,  Phenolics, 

Ag. 
Organics. 
Cr,  Ni. 

Organics,  Cd.  Pb,  CN. 

Cr,  Cu,  Ni,  Zn. 
Tl. 
Organics,  Ni,  Cu,  Hg. 

Cd,  Cr,  Cu,  Ni,  Zn. 
Pb,  Zn. 

Cu,  Ni. 
Pb,  Zn. 

Cr.  Cu,  Pb.  Ni,  Zn. 

Cr,  Pb.  Ni,  Cu, 

Pftenclics,  Organics. 
Cd,  Cu,  Pb,  Ni,  Zn,  Hg. 

Cd,  Cr,  Cu,  Pb,  Ni,  Zn, 

Hg,  Phenolics. 
Cd,  Cr.  Cu,  Pb.  Ni,  Zn. 

Hg. 
Organics,  Cd.  Cr.  Cu, 

Pb,  Ni.  Z.n,  CN. 
CN,  Cd,  Cr,  Cu.  Pb.  Ni. 

Zn. 
Cd,  Cu,  Pb.  Ni.  Zn,  Hg. 

2,2.7,8-TCDD. 
Cd,  Cu,  Pb,  Ni,  Zn,  Hg. 

Phenolics. 
Cd.  Cu,  Pb,  Ni.  Zn. 
CN,  Cd,  Cr.  Cu.  Pb.  NI, 

Zn. 
Cd.  d,  Cu,  Pb,  Ni,  Zn. 

Hg. 
Cu,  Pb,  Zn,  Ag. 
Cu. 
Organics. 
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Stjtte 

Waterbody  name 

NPDES  No 

Dtscharger  narr>e 

Pollutants  of  concern 

OH  

(Same  as  above) _ 

Paint    Cr.    (Jetfersonvilte    to    East   Fork 

Paint  Cr.). 
Little  Salt  Cr.   (Headwaters  to  Buckeye 

Cr). 
Little  Beaver  Cr  

Second  Cr  

OH0024465 
OH(XJ28002 
OH0020834 
OH0026590 
OH0021733 

CtrctevHIe  WWTP  _      _ 

CN,  Cd,  Cr,  Cu,  Pb,  Ni. 

Zn.Hg. 
Cd.  Cu.  Pb.  Zn.  Hg,  Cr. 

Cd.  Ct.  Cu.  Pb,  Ni.  Zn. 

Hg 
Cd,  Ct.  Cu.  Pb.  Ni.  Zn, 

HgAg 
Cu,  Pb,  Ni,  Zn. 

OH  

OH  

OH   „ 

OH  

Wash»ngton  Court  House  WWTP  

Jackson  WWTP 

Montgomery    County    Eastern    Regional 

WWTP. 
B)ar>chestef  WWTP  

|FK  Doc  94-6052  Filed  3-15-94;  8:45  ami 
BILUNG  CODE  (MO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Managenoent  and  Budget  for  Review 

March  10,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  P?oerwork 
Reduction  Act  of  19f.G  'v44  U.S.C.  3507) 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  N\V.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OS{B  Number  3060-0041. 

Title:  Application  for  Authority  to 
Operate  a  Broadcast  Station  by  Remote 
Control. 

Form  Number:  FCC  Form  301-A. 

Action:  Extension  of  currently 
approved  collection. 

Pespondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  80 
responses;  0.5  hours  average  burden  per 
response;  40  hours  total  annual  burden. 

Needs  and  Uses:  FCC  Form  301-A  is 
required  to  be  filed  by  AM  licensees  or 
permittees  with  directional  antennas 
when  requesting  authority  to  operate  a 
station  by  remote  control.  In  this 
submission,  the  form  has  been  revised 
to  eliminate  all  references  to  miles.  In 
addition,  we  are  changing  the  reference 
to  kilometers  from  11  to  16  (16 


kilometers  is  the  equivalent  of  10  miles). 
The  data  is  used  by  FCC  staff  to  assure 
that  the  directional  antenna  system  is 
stable. 

0MB  Number  3060-0282. 

Title:  Section  94.17,  Shared  use  of 
radio  stations  and  the  offering  of  private 
carrier  communications  service. 

Action:  Extension  of  a  currently 
approved  collection. 

Hespondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  300 
recordkeeper;  .333  hours  average  burden 
per  recordkeeper;  100  hours  total  annual 
burden. 

Needs  and  Uses:  Licensees  are 
allowed  to  share  use  of  their  microwave 
radio  facilities  on  a  non-profit  basis  or 
may  offer  ser\ice  on  a  for-profit  private 
carrier  basis,  subject  to  the  condition 
that  all  sharing  and  private  carrier 
arrangements  must  be  conducted 
pursuant  to  a  written  agreement  to  be 
kept  as  part  of  the  station  records.  The 
licensee  of  the  station  must  keep  an  up- 
to-date  list  of  system  sharers  and  private 
carrier  subscribers  and  the  basis  of  their 
eligibility  under  part  94.  This 
information  is  required  to  be  retained  in 
order  to  assure  that  the  rules  on  shared 
use  of  microwave  radio  stations  and  the 
offering  of  private  carrier  microwave 
communications  service  are  complied 
with. 

Fedfral  Communications  Commission. 
William  F.  Galon. 

Acting  Secretary. 

(PR  Doc  94-6059  Filod  3-15-94;  8:45  am) 

BILUNG  COO€  e712-«1-M 


[Report  No.  19M) 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

March  11.  1994 

The  petition  for  reconsideration 
published  on  February  22,  1994,  59  FR 
8475,  is  withdrawn  because  of  an 


incorrect  subject  matter  and  is  replaced 
with  the  following. 

Petitions  for  reconsideration  have 
been  filed  in  the  Ciommission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  fiill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239.  1919  M  Street. 
NW..  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  March  31.  1994.  See  §  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR  1.4  (b) 
(1)).  Replies  to  an  opposition  must  be 
filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  of  the 
Commission's  Rules  to  Provide 
Channel  Exclusivity  to  Qualified 
Private  Paging  Systems  at  929-930 
MHz.  (PR  Docket  No.  93-35) 

Petition  for  Reconsideration 

Number  of  Petitions  Filed;  7 

Request  for  Waiver 

Number  of  Petitions  Filed:  2 

Federal  Communications  Commission. 

William  F.  Galon, 

Acting  Secretary. 

(FR  Doc.  94-6058  Filed  3-15-94;  8:45  ami 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Citizens  Development  Company,  et  a!.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifving 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  8. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Mmneapohs,  Minnesota  55480; 

1   Citizens  Development  Company. 
Billings,  Montana,  to  acquire  80.98 
percent  of  the  voting  shares  of  Western 
Bank,  N.A.,  Chinook,  Montana,  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank.  Hamilton,  Montana  and 
99.75  percent  of  the  voting  shares  of 
First  National  Bank  of  Lewistown, 
Lewistown.  Montana. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  ).  Wixted.  Jr  .  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

I.  Cardinal  Bancshares,  Inc.. 
Lexington.  Kentucky,  to  acquire  100 
percent  of  the  voting  shares  of  CNB 
Bank  of  Kentucky,  Louisville,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  10.  1994 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc   94-6048  Filed  3-15-94;  8;45  am] 
BILUNQ  CODE  ft21(KI1-F 


Robert  Scott  Taylor;  Change  in  Bank 
Control  Notice 

Acquisition  ot  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  lB17(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  April  8,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Robert  Scott  Taylor,  Cleveland, 
Tennessee,  to  acquire  an  additional  7.5 
percent,  for  a  total  of  25.9  percent  of  the 
voting  shares  of  Bradley  County 
Financial  Corporation,  Cleveland, 
Tennessee,  and  thereby  indirectly 
acquire  Bank  of  Cleveland,  Cleveland, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  10, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  94-6049  Filed  3-15-94;  8:45  am] 

BILLING  CODE  M10-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93D-0012] 

Uniform  Labeling  of  Drugs  for  Dairy 
and  Beef  Cattle;  Guideline;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guideline  entitled 
"Guideline  for  Uniform  Labeling  of 
Drugs  for  Dairy  and  Beef  Cattle" 
prepared  by  the  Center  for  Veterinary 
Medicine  (CVM).  This  guideline  was 
formulated  to  promote  uniform  labeling 
of  drug  products  for  cattle  by 
recommending  use  of  geometric 
symbols  on  labels  to  identify  certain 
target  animals  and  certain  categories  of 
drug  products.  Using  the 
recommendations  within  the  guideline 
should  promote  correct  use  of  animal 
drugs  and,  thus,  reduce  drug  residues  in 
milk  and  meat  products.  The  guideline 
was  made  available  in  a  draft  form  (58 
FR  8054)  and  this  notice  summarizes 
the  received  comments. 
DATES:  Written  comments  may  be 
submitted  at  any  time.  Received 
comments  will  be  considered  to 
determine  if  further  revision  of  the 
guideline  is  necessary. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guideline  to  the 
Communications  and  Education  Branch 
(HFV-12).  Center  for  Veterinary 


Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guideline  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklav\Ti  Dr.,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  dockets  number  found 
in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guideline  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Vaughn,  Center  for  Veterinary 
Medicine  (HFV-130),  Foocf  and  Dnig 
Administration,  7500  Stantiish  Pi., 
Rockville,  MD  20855,  301-|594-1642. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availabilitjj  of  a 
guideline  entitled  "Guideline  for 
Uniform  Labeling  of  Drugs  for  Dairy  and 
Beef  Cattle."  The  guideline  is  based  on 
a  draft  guideline  for  which  a  notice  of 
availability  was  published  in  the 
Federal  Register  of  February  11,  1993 
(58  FR  8054). 

This  guideline  was  developed  as  a 
part  of  the  agency's  ongoing  efforts  to 
protect  the  public  health  from  harmful 
residues  in  food  resulting  from 
improper  use  of  animal  drugs.  The 
agency  continues  to  strive  to  ensure  that 
the  directions  for  use  and  other 
information  in  animal  drug  labeling  is 
clear  and  followed  in  practice.  The 
agency's  efforts  in  this  regard  resulted  in 
changes  to  provisions  regarding  proper 
labeling  and  storage  of  drugs  on  dairy 
farms  in  the  Grade  A  Pasteurized  Milk 
Ordinance  (PMO)  which  specifies 
standards,  requirements,  and 
procedures  that  must  be  followed  to 
ensure  the  safety  of  milk. 
Implementation  of  the  PMO  changes 
revealed,  however,  that  many  of  the 
labels  for  animal  drugs  approved  for  use 
in  cattle  are  confusing  to  both 
veterinarians  and  lay  persons.  For 
example,  drug  users  were  confused 
regarding  whether  products  were  for 
iactating  dairy  cattle  or  other  classes  of 
cattle.  Furthermore,  these  individuals 
had  difficulty  distinguishing  between 
prescription  and  over-the-counter  drugs. 

As  a  result  of  these  findings,  the 
agency  developed  the  system  of 
symbolic  representations  set  out  in  this 
guideline.  The  system  is  designed  to 
assist  users  of  animal  drugs  by  making 
the  labeling  information  more 
understandable.  The  system  was  tested 
and  evaluated,  on  a  limited  basis,  in 
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workshops,  training  sessions,  and 
meetings  with  dairy  producers, 
veterinarians,  State  regulatory'  personnel 
and  dairy  sanitarians.  The  labeling 
features  provided  in  this  guideline  were 
developed  in  conjunction  with  this 
testing.  The  agency  is  making  the 
sy-mbolic  system  available  in  this 
guideline,  for  use  on  a  voluntary  basis, 
to  further  evaluate  the  effectiveness  of 
this  type  of  system.  In  this  regard,  the 
agency  intends  to  distribute  the 
symbolic  system  to  producers  and 
veterinarians  for  their  use  and  feedback. 
The  agency  will  subsequently  evaluate 
use  of  the  symbolic  system  set  out  in  the 
guideline  to  determine  whether  the 
system  or  some  variation  of  the  system 
is  useful  as  well  as  whether  a  symbolic 
system  or  some  other  type  of  labeling 
changes  should  be  incorporated  into  the 
agency's  regulations. 

Two  comments  were  received  in 
response  to  the  notice  published  in  the 
Federal  Register,  one  from  a  drug 
manufacturer,  the  other  from  a 
manufacturer's  association.  The  drug 
manufacturer's  main  concern  was  size 
and  prominence  of  the  prof)osed 
symbols,  and  the  lack  of  an  exemption 
for  use  on  small  volume  parenterals. 
The  manufacturer  also  mentioned  the 
emphasis  on  cattle  without  considering 
any  approved  use  in  other  species; 
whether  the  colors  are  appropriate  and 
legible;  whether  inclusion  of  a  narrati-  «^ 
description  of  the  symbol  is  needed;  and 
the  excessive  size  of  some  symbols.  The 
manufacturer's  association  stated  that 
the  guideline  did  not  clearly  state  the 
problem  and  thus  failed  to  provide  a 
case  for  a  change  in  the  labeling  scheme. 
The  association  noted  that  the  original 
coverage  was  expanded  from  dairy  cows 
to  beef  cattle,  calves,  and  veal:  that  use 
of  the  human  Rx  symbol  would  be 
misleading:  that  the  new  symbols  can  be 
confusing;  and  that  the  current 
voluntary  symbols  are  adequate. 

CVM  has  considered  these  comments 
and  concluded  that  use  of  the  guideline, 
though  voluntary,  would  promote  a 
more  uniform  and  clearer  labeling, 
would  more  clearly  indicate  the  drug 
category,  should  result  in  more  uniform 
use.  and  should  aid  in  the  reduction  of 
illegal  residues  in  milk  and  meat. 

The  guideline  recommends  use  of 
certain  symbols  to  designate  the  drug's 
OTC  or  Rx  status,  class  of  target  animal, 
milk  discard  time,  and  slaughter 
withholding  times.  The  guideline 
represents  a  cooperative  effort  with  the 
animal  drug  industry  to  promote  labeled 
use  of  certain  drugs  and  to  reduce  drug 
residues  in  meat  and  milk  products. 

The  guideline  summarizes  the 
codified  labelmg  requirements  for  over- 
the-counter  (OTt)  and  Rx  animal  drugs 


and  prior  CVTvl  labeling 
recommendations.  It  has  been  prepared 
for  voluntary  use  by  the  animal  drug 
industry  to  promote  the  uniform 
labeling  of  animal  dnig  products, 
primarily  for  that  used  in  cattle  The 
guideline  recommends  that  labels  of 
drugs  include  easily  interpreted 
geometric  symbols  to  indicate  the 
category'  of  drug  product  and  animal  for 
treatment.  Use  of  the  guidehne  would 
promote  proper  animal  drug  use  and 
thus  reduce  drug  residues  in  milk  and 
meat  pr<v^ucts. 

Labeling  revised  in  conformance  with 
this  guideline  must  be  the  subject  of  an 
approved  supplemental  new  animal 
di-ug  application  prior  to  its  use. 

Guidelines  state  practices  or 
procedures  that  may  be  useful  but  are 
not  legal  requirements.  The  guideline 
represents  the  agency's  position  at  the 
time  of  its  issuance.  A  person  may 
follow  the  guideline  or  may  choose  to 
follow  alternate  practices  or  procedures. 
If  a  person  chooses  to  use  an  ahemate 
practice  or  procedure,  that  person  may 
wish  to  discuss  the  matter  further  with 
the  agency  to  prevent  an  expenditure  of 
money  and  effort  on  activities  that  may 
later  be  determined  to  be  unacceptable. 
The  guideline  does  not  bind  the  agency, 
and  it  does  not  create  or  confer  any 
1  ights.  privileges,  or  benefits  for  or  on 
any  person.  When  a  guideline  states  a 
requirement  imposed  by  statute  or 
regulation,  however,  the  requirement  is 
law  and  its  force  and  effect  are  not 
changed  in  any  way  by  virtue  of  its 
inclusion  in  the  guideline. 

Interested  persons  may  submit  further 
comments  at  any  time.  Submit  written 
comments  on  the  guideline  to  the 
Dockets  Management  Branch  (address 
above]  or  to  the  contact  person  (address 
above).  FDA  will  consider  these 
comments  in  determining  whether 
further  amendments  to.  or  revisions  of. 
the  guideline  are  warranted.  Comments 
should  be  submitted  in  duplicate 
(except  that  individuals  may  submit  one 
copy),  identified  with  the  docJtet 
number  found  in  brackets  in  the 
heading  of  this  document.  T^e  guideline 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday- 
Dated:  March  10,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  LKk.  94-6007  Filed  3-15-94:  8:45  ami 
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Health  Care  Financing  Administration 

Statement  of  Organization.  Functions, 
and  Delegations  of  Authority 

Reorganization  of  the  Health  Care 
Financing  Administration 

Part  F  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA)  (49  FR  3547. 
September  6,  1984.  as  amended  most 
recently  at  58  FR  42079,  August  6. 1993) 
is  amended  to  reflect  a  major 
reorganization  of  HCFA.  The 
Administration's  "reinventing 
government"  initiative  has  been 
considered  in  developing  this 
reorganization.  In  addition,  the 
reorganization  is  also  designed  to 
improve  the  efficiency  of  HCFA's  total 
ijperation  and  to  provide  increased 
responsiveness  to  the  needs  of  the 
Administration,  beneficiaries,  the 
States,  and  the  heelth  care  industry. 

The  specific  amendments  to  Part  F 
are: 

•  Section  F.IO.  Healthcare 
Financing  Administration 
(Organization)  is  amended  to  read  as 
follows: 

Section  F.IO.,  Health  Care  Financing 
Administration  (Organization) 

The  Health  Care  Financing 
Administration  (HCFA)  is  an  Operating 
Division  of  the  Department.  It  is  headed 
by  an  Administrator,  HCFA,  who  is 
appointed  by  the  President  and  reports 
to  the  Secretary.  It  consists  of  the 
following  organizational  elements: 

A.  Office  of  the  Administrator  (FA). 

1.  Provider  Reimbursement  Review- 
Board  (FA-1). 

2.  Equal  Employment  Opportunity 
Staff  (FA-3). 

3.  Executive  Secretariat  (FA— 4). 

4.  Office  of  Legislative  and  Inter- 
Govemmental  Affairs  (FAA). 

5.  Medicaid  Bureau  (FAB). 

6.  Office  of  Managed  Care  (FAC). 

B.  Office  of  the  Associate  Administrator 

for  Customer  Relations  and 
Communications  (FF). 

1 .  Office  of  Beneficiary  Services 
(FFA). 

2.  Office  of  Public  Affairs  (FFB). 

3.  Office  of  Public  Liaison  (FFC). 

C.  Office  of  the  Associate  Administrator 

for  Pohcy  (FK). 

1.  Special  Analysis  Staff  (FK-1). 

2.  Bureau  of  Policy  Development 
(FKA). 

3.  Office  of  Research  and 
Demonstrations  (FKB). 

4  Office  of  the  Actuarv  (FKC). 
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D.  Office  of  the  Associate  Administrator 
for  Operations  and  Resource 
Management  (FL). 

1.  Office  of  the  Attorney  Advisor  (FL- 
1). 

2.  Office  of  Financial  &  Human 
Resources  (FLA). 

3.  Bureau  of  Program  Operations 
(FLB). 

4.  Bureau  of  Data  Management  and 
Strategy  (FLC). 

5.  Office  of  the  Regional 
Administrators  (FLD(l-X)). 

6.  Health  Standards  and  Quality 
Bureau  (FLE). 

•  Section  F.20.,  Health  Care 
Financing  Administration  (Functions)  is 
amended  by  deleting  the  statement  in  its 
entirety  and  replacing  it  with  the 
following  statements.  The  statements 
that  follow  provide  the  organizational 
structure  of  the  Health  Care  Financing 
Administration  to  the  Bureau  and 
Prim.ar>'  Office  level.  The  remainder  of  * 
the  organizational  substructure  will  be 
published  at  a  later  date.  The  new 
HCFA  organizational  structure  is 
described  as  follows: 

A.  OfTice  of  the  Administrator  (FA) 

The  Administrator,  Health  Care 
Financing  Administration,  directs  the 
planning,  coordination  and 
implementation  of  the  programs  under 
titles  XI,  VIII,  and  XLX  of  the  Social 
Security  Act,  and  related  statutes,  as 
amended,  and  directs  the  development 
of  effe<::tive  relationships  between  these 
programs  and  private  and  federally 
supported  health-related  programs.  The 
Administrator  works  with  the  States, 
other  Federal  agencies  and  other 
concerned  nongovernmental 
organizations  in  administering  health 
care  financing  programs. 

J.  Provider  Reimbursement  Beview 
Board  (FA-1) 

The  Provider  Reimbursement  Review 
Board  (Board)  is  organizationally 
assigned  to  the  HCFA  for  administrative 
support.  The  Board,  after  determining 
that  it  has  jurisdiction,  conducts 
hearings  to  resolve  disputes  on  cost  and 
prospective  payment  submitted  by 
Medicare  providers  under  Section  1878 
of  the  Social  Security  Act.  Upon  the 
completion  of  these  hearings,  the  Board 
renders  impartial  decisions  on  these 
appeals.  This  is  the  initial  step  in  the 
judicial  review  process.  Provides  staff 
support  to  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
and  conducts  Medicare  and  Medicaid 
hearings  on  behalf  of  the  Secretary  or 
the  .Administrator  that  are  not  within 
the  jurisdiction  of  the  Department 
Appeals  Board,  the  Social  Security 


Administrations'  Office  of  Hearings  and 
Appeals,  or  the  States. 

2.  Equal  Employment  Opportunity  Staff 
lFA-3) 

Provides  principal  advisory  services 
to  the  Administrator  concerning  equal 
employment  opportunity  (EEO)  and 
civil  rights  policies  and  programs. 
Develops  EEO  and  voluntary  civil  rights 
compliance  policy  for  HCFA  and 
assesses  the  Agency's  compliance  with 
applicable  equal  opportunity  statutes, 
executive  orders,  regulations  and 
policies.  Identifies  policy  and 
operational  issues  and  proposes 
solutions  for  resolving  these  issues. 
Serves  as  the  central  liaison  point  with 
the  Department  on  EEO  and  civil  rights 
issues.  Coordinates  the  development  of 
HCFA  affirmative  EEO  plans  and 
evaluates  their  implementation  by 
HCFA  components.  Promotes  EEO 
special  emphasis  programs  and 
activities  affecting  the  concerns  of 
minority  groups,  women  and 
individuals  with  disabilities.  Provides 
for  conciliation  and  adjudication  of 
informal  and  formal  discrimination 
complaints  by  means  of  EEO 
counseling,  formal  hearings,  issuance  of 
final  decisions,  etc.  Manages, 
coordinates  and  monitors  HCFA's  equal 
employment  opportunity  activities 
working  directly  with  bureau  and  office 
personnel. 

3.  Executive  Secretariat  [FA-4) 

Assists  the  HCFA  Administrator  in 
the  resolution  of  agency  program  and 
administrative  policy  matters  through 
memoranda,  actions  documents,  or 
correspondence.  Monitors  HCFA 
performance  in  developing  necessary 
documents  for  the  Administrator's 
review.  Manages  the  clearance  system 
and  reviews  documents  for  consistency 
with  the  Administrator's  and  Secretary's 
assignments,  previous  decisions  on 
related  matters,  and  editorial  standards. 
Facilitates  the  resolution  of  issues 
connected  with  matters  forwarded  to  the 
Administrator.  Operates  the  agency- 
wide  correspondence  tracking  and 
control  system,  and  provides  guidance 
and  technical  assistance  on  standards 
for  content  of  correspondence  and 
memoranda.  Serves  as  a  primary  focal 
point  for  liaison  with  the  Executive 
Secretariat  in  the  Office  of  the  Secretary 
on  HCFA  correspondence  and  special 
administrative  matters. 

4.  Office  of  Legislative  and  Inter- 
Governmental  Affairs  (FAA) 

The  Office  of  Legislative  and  Inter- 
Govemmental  Affairs  provides 
leadership  and  executive  direction 
within  HCFA  for  legislative  planning 


and  congressional  and 
intergovernmental  affairs.  Develops  and 
evaluates  recommendations  concerning 
legislative  proposals  for  changes  in 
health  care  financing.  Develops  the 
long-range  HCFA  legislative  plans. 
Coordinates  activities  with  the  Office  of 
the  Assistant  Secretary  for  Legislation 
(ASL)  and  serves  as  the  ASL's  principal 
contact  point  on  legislative  and 
congressional  relations,  and 
intergovernmental  affairs.  Manages 
HCFA  involvement  in  congressional 
hearings.  Provides  technical,  analytical, 
and  advisory  services  to  HCF'A 
components,  to  the  Department,  to  other 
elements  of  the  Executive  Branch,  and 
other  government  agencies  interested  in 
health  care  financing  legislation, 
congressional  relations,  and 
intergovernmental  affairs.  In 
conjunction  with  the  ASL,  provides 
information  services  to  congressional 
committees,  individual  Congressmen, 
and  private  organizations  on  health  care 
financing  legislation.  Provides 
leadership  for  HCFA  in  the  area  of 
intergovernmental  affairs.  Advises  the 
Administrator  on  program  matters 
which  affect  other  units  and  levels  of 
government.  In  coordination  with  the 
Department's  Inter-Governmental 
Affairs  office,  the  Regional  Directors, 
and  other  HCFA  offices,  meets  with  key 
State  and  local  officials  in  order  to 
strengthen  HCFA's  relationships  with 
other  governmental  jurisdictions  and  to 
resolve  sensitive  intergovernmental 
problems  and  issues.  Reviews  and 
consults  with  State  and  local  officials 
regarding  proposed  HCFA  policy  and 
operational  issuances.  Assists  States  and 
localities  in  requesting  and  obtaining 
technical  materials,  assistance,  and 
support  for  appropriate  HCFA 
components.  Upon  State  requests, 
coordinates  the  exchange  of  HCFA  staff 
with  State  and  local  agencies.  Develops 
and  provides  briefings  on 
intergovernmental  affairs  issues  for 
HCFA  staff.  Briefs  State  and  local 
agencies  on  HCFA's  mission, 
organization,  and  functions. 

5.  Medicaid  Bureau  (FAB) 

Directs  the  planning,  coordination, 
and  implementation  of  the  Medicaid 
program  under  title  XIX  of  the  Social 
Security  Act  and  related  statutes,  as 
amended,  except  for  Medicaid  managed 
health  care.  Formulates,  evaluates,  and 
prepares  policies,  specifications  for 
regulations,  instructions,  preprints  and 
procedures  related  to  Medicaid 
eligibility,  coverage,  and  payment 
activities;  makes  recommendations  for 
legislative  changes;  and,  reviews  State 
plan  amendments  and  make 
recommendations  on  approvals/ 
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disapprovals.  Oversees,  coordinates, 
processes  and  assesses  the  operation  of 
State  Medicaid  Home  and  Community- 
Based  Services  Waivers.  Administers 
the  State  grants  process  for 
administrative  and  program  payments, 
including  budget  preparation  by  States. 
Provides  Medicaid  payment  policy  for 
administrative  costs,  availability  of 
Federal  Financial  Participation  (FFP) 
and  designation  of  appropriate  FFP 
rates.  Develops  and  monitors  planning, 
development  and  implementation  of 
Medicaid  program  operations  in 
regional  offices  and  State  Medicaid 
agencies.  Develops  and  promulgates 
policies  and  procedures  for  the  proper 
maintenance,  review,  and  approval  of 
State  plans  and  their  amendments. 
Monitors  State  compliance  with  State 
plan  and  oversees  the  compliance 
process.  Develops  requirements, 
standards,  procedures,  guidelines,  and 
methodologies  pertaining  to  the  review 
and  evaluation  of  State  agencies' 
automated  systems.  Develops,  operates, 
and  manages  a  program  for  the 
performance  evaluation  of  Medicaid 
State  agencies  and  fiscal  agents. 
Implements  Medicaid  maternal  and 
infant  health  initiative  and  the  Early 
and  Periodic  Screening,  Diagnostic,  and 
Treatment  program  through 
coordination  of  HCFA  resources  and 
activities  with  those  of  the  Public 
Health  Service  and  other  national 
organizations,  monitoring  program 
performance,  effective  interagency  and 
interprogram  liaison,  guidance,  and 
technical  assistance.  Provides  technical 
assistance  to  States,  regional  offices,  and 
other  interested  groups  in  all  special 
Medicaid  initiatives.  Coordinates  with 
HCFA's  Office  of  Legislative  and  Inter- 
Govemmental  Affairs  on  all  issues  that 
affect  States.  Coordinates  with  the 
Office  of  Research  and  Demonstrations 
HCFA  review  and  management  of  State 
waiver  requests  and  projects. 

6.  Office  of  Managed  Care  (FAC) 

Provides  national  direction  and 
executive  leadership  for  managed  health 
care  operations,  including  health 
maintenance  organizations  (HMOs), 
prepaid  health  plans  (PHPs),  primary 
care  case  management  programs, 
competitive  medical  plans  (CMPs),  and 
other  capitated  health  organizations. 
Serves  as  the  departmental  focal  point 
in  the  areas  of  managed  health  care  plan 
qurilification,  including  quality 
assurance,  ongoing  regulation.  State  and 
employer  compliance  efforts.  Medicare 
and  Medicaid  HMO,  Medicare  CMP 
contracting  and  Medicaid  freedom  of 
choice  waivers.  Develops  national 
managed  care  policies  and  objectives  for 
the  development,  qualification,  and 


ongoing  compliance  of  HMOs  and 
CMPs.  Plans,  coordinates,  and  directs 
the  development  and  preparation  of 
related  legislative  proposals,  regulatory 
proposals,  and  policy  documents. 
Formulates,  evaluates,  and  prepares 
policies,  specifications  for  regulations, 
instructions,  preprints,  and  procedures 
related  to  managed  health  cai-e.  Makes 
recommendations  for  legislative  changes 
to  improve  managed  health  care 
program  policy. 

B.  Office  of  the  Associate  Administrator 
for  Customer  Relations  and 
Communications  (FF) 

The  Associate  Administrator  for 
Customer  Relations  and 
Communications  is  responsible  for  the 
effective  direction  and  implementation 
of  HCFA  policies,  rules,  and  procedures 
in  the  areas  of:  advising  the 
Administrator,  HCFA,  and  HCFA 
components  concerning  the  services, 
requirements,  and  initiatives  relating  to 
HCFA  beneficiaries:  liaison  with 
external  medical,  dental,  and  allied 
health  practitioners,  institutional 
providers  of  health  services,  and 
academic  institutions  responsible  for 
the  education  of  health  care 
professionals;  and  directing  the  public 
affairs  activities  of  HCFA. 

1.  Office  of  Beneficiary  Services  (FFA) 

Provides  advisory  services  to  the 
Associate  Administrator  for  Customer 
Relations  and  Communications  and 
HCFA  components  concerning  the 
services  for.  needs  of,  and  initiatives 
relating  to  HCFA  beneficiaries. 
Promotes  an  awareness  of  the  concerns 
of  children,  the  elderly,  and  needy 
among  the  HCFA  components 
responsible  for  developing  program 
policies,  regulations,  and  legislative 
proposals.  Analyzes  the  impact  of 
proposed  HCFA  policies,  regulations, 
and  instructions  on  beneficiaries. 
Maintains  close  working  relationships 
with  HCFA  central  and  regional 
components,  the  Social  Security 
Administration  District  Offices,  the 
Public  Health  Service,  other  Federal 
agencies.  State  agencies,  and  beneficiary 
consumer  groups  to  identify  and  assess 
the  need  for  information,  benefits  and 
services;  the  impact  of  proposed  HCFA 
actions;  and  the  effects  that  operating 
systems  and  programs  have  on  the 
health  care  system  programs  and  current 
and  future  beneficiaries.  Presents  the 
overall  HCFA  mission  and  promotes  its 
acceptance  by  beneficiaries  and 
representatives  of  the  constituent 
organizations.  Participates  with  other 
HCFA  components  in  the  development 
and  implementation  of  program 
objectives  and  strategies  pertaining  to 


beneficiary  services.  Through  direct 
contact  with  children,  the  elderly,  the 
needy  and/or  their  representative 
groups  determines  their  understanding 
of  HCFA's  programs  and  services  and 
conveys  this  information  to  HCFA 
components.  Responds  to  beneficiary 
referrals  concerning  accessing  and 
utilizing  the  Agency's  health  care 
financing  programs.  Plans,  directs,  and 
coordinates  the  production  of  radio, 
television,  and  film  products,  and  the 
preparation  of  general-purpose 
publications.  Reviews  and  clears  all 
print,  audiovisual,  and  exhibit  plans 
and  material  intended  for  external 
dissemination  and  serves  as  clearance 
liaison  with  the  Office  of  the  Secretary. 
Office  of  the  Assistant  Secretary  for 
Public  Affairs. 

2.  Office  of  Public  Affairs  (FFB) 

Plans,  directs  and  coordinates  the 
public  affairs  activities  of  HCFA 
including:  Speech  writing,  public 
appearances.  Administrator's  meetings, 
special  Associate  Administrator  for 
Customer  Relations  and 
Communications  (AACR&C)  projects  as 
well  as  conducting  evaluations  and 
analyses.  Provides  advice  and  counsel 
from  a  public  affairs  perspective  to  the 
AACR&C  and  all  HCFA  components. 
Administers  the  Freedom  of  Information 
Act  and  Privacy  Act  responsibilities  for 
HCFA. 

3.  Office  of  Public  Uaison  (FFC) 

Directs  and  implements  HCFA 
policies,  rules,  and  procedures  in  the 
areas  of  liaison  with  external  medical, 
dental,  and  allied  health  practitioners, 
institutional  providers  of  health 
services,  and  business  and  academic 
institutions  responsible  for  the 
education  of  health  care  professionals. 
Also,  plans,  directs  and  coordinates 
media  relations. 

C.  Office  of  the  Associate  Administrator 
for  Policy  (FK) 

The  Associate  Administrator  for 
Policy  is  responsible  for  the  effective 
direction  and  implementation  of  the 
development  and  review  of  policies  and 
regulations  pertaining  to  all  HCFA 
programs  including  HCFA's  research 
and  demonstrations  activities.  Conducts 
research  and  develops  legislative 
proposals  designed  to  make 
improvements  in  the  health  care 
delivery  system  and  develops  the 
technical  specifications  for  such 
legislation.  Performs  actuarial, 
economic  and  demographic  studies  to 
predict  HCFA  program  expenditures 
under  current  law  and  under  proposed 
modifications  to  current  law. 
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J.  Special  Anafysis  Staff  (FK-I) 

Conducts  legislative,  economic  and 
policy  analyses  related  to  the  private 
health  insurdnce  industry  and  the 
overall  structure  of  health  care  financing 
and  refonn.  Analyzes  and  reviews 
current  literature  regarding  the  state  of 
the  Nation's  health  politry  in  order  to 
develop  national  trend  analyses  for 
future  HCFA  program  directions.  Plans 
and  develops  future  HCFA  program 
policy  in  order  to  assist  in  the 
development  of  legislative  strategies 
that  will  enhance  the  Department's 
legislative  program.  Coordinates  policy 
development  and  research  relating  to 
legislative  proposals  designed  to  reform 
and  make  improvements  in  the  health 
care  deliver)'  system  including  the 
technical  sp>ecif)cations  for  such 
legislation. 

2.  Bureau  of  Policy  Development  (FKA) 

Establishes  national  program  policy 
on  all  issues  of  Medicare  payment 
inc  hiding  provider  payment  policy, 
provider  accounting  and  audit  policy, 
and  physician  and  medical  services 
payment  policy.  Develops,  evaluates, 
and  revi'?ws  national  policies  and 
standards  concerning  the  coverage  and 
utilization  effectiveness  of  items  and 
services  under  the  Medicjire  program 
provided  by  hospitals,  long-term  care 
facilities,  hospices.  End  Stage  Renal 
Disease  facilities,  home  health  agencies, 
alternative  health  care  organizations, 
comprehensive  outpatient  rehabilitation 
facilities,  physicians,  health 
practitioners,  clinics,  laboratories,  and 
other  health  care  providers  and 
suppliers.  Serves  as  the  principal 
organization  within  HCFA  for 
evaluating  the  medical  aspects  of 
Medicare  coverage  issues  and  for 
developing  provider  conditions  of 
participation.  Develops,  evaluates,  and 
reviews  national  Medicare  and 
Medicaid  coverage  issues  concerning 
reasonableness  and  necessity  for 
medical  and  related  sen-ices.  Develops, 
interprets,  and  evaluates  program 
policies  pertaining  to  Medicare 
eligibility,  Medicare  secondary  payer 
policies  and  other  technical  issues. 
Develops  regulations  for  the  Medicare 
and  Medicaid  programs.  Manages  the 
HCFA  system  for  developing 
regulations,  setting  regulations 
priorities,  and  corresponding  work 
agenda.  In  cooperation  with  the  Office 
of  the  General  Counsel,  coordinates 
Utigation  affecting  the  Medicare 
program. 


3.  Office  of  Research  and 
Demonstrations  (FKB) 

Provides  leadership  and  executive 
direction  within  HCFA  for  a  wide  range 
of  health  care  financing  research  and 
demonstration  activities.  Develops,  tests 
and  evaluates  new  pajTnent  methods, 
coverage  pxilicies  and  delivery 
mechanisms  in  Medicare,  Medicaid  and 
other  health  care  programs.  Has  primary 
responsibility  for  managing  HCFAs 
Medicare  and  Medicaid  demonstration 
waiver  authorities  including  the  Federal 
review,  approval,  and  oversight  of  State 
health  reform  waivers.  Develops  new 
and  innovative  ways  to  reform  the 
quality,  efficiency,  and  cost 
effectiveness  of  Federal.  State  and 
private  health  care  financing  programs. 
Works  closely  with  the  Associate 
Administrator  for  Policy,  other  BureauV 
Office  Directors,  and  high  level  staff 
outside  HCFA  to  insure  that  the 
Agency's  objectives  and  long  range 
planning  in  these  areas  are 
accomplished.  Participates  with 
departmental  components  in  a  wide 
range  of  experimental  health  care 
delivery  projects.  Performs  claims 
adjudication,  payment,  and  data 
collection  for  demonstration  projects. 
Undertakes  research  to  facilitate 
informed  program  and  policy  decisions 
designed  to  make  improvements  in  the 
health  care  delivery  system. 

4.  Office  of  the  Actuary  (FKC) 

Conducts  and  directs  the  actuarial 
program  for  HCFA  and  directs  the 
development  of  and  methodologies  for 
macroeconomic  analysis  of  health  care 
financing  issues.  Performs  actuarial, 
economic  and  demographic  studies  to 
predict  HCFA  program  expenditures 
under  current  law  and  under  proposed 
modifications  to  current  law.  Provides 
program  estimates  for  use  in  the 
President's  budget  and  for  reports 
required  by  Congress.  Studies  questions 
concerned  with  financing  present  and 
future  health  programs,  evaluates 
operations  of  the  Federal  Hospital 
Insurance  Trust  Fund  and 
Supplementary  Medical  Insurance  Trust 
Fund  and  performs  macroanaly.ses  for 
the  purpose  of  assessing  the  impact  of 
various  heahh  care  financing  fadors 
upon  the  costs  of  Federal  programs. 
Develops  and  conducts  studies  to 
estimate  and  project  national  and  area 
heahh  expenditures.  Analyzes  trend 
data  sources  such  as  the  Consumer  Price 
Index  to  develop  projections  of  health 
care  costs.  Analyzes  data  on  physicians' 
costs  and  charges  to  develop  pavmient 
indices  and  monitors  expansion  of 
ser\'ice  and  inflation  of  costs  in  the 
health  care  sector.  Publishes  cost 


projections  and  economic  analyses,  and 
provides  actuarial,  technical  advice  and 
consultation  to  HCFA  components, 
governmental  components.  Congress 
and  outside  organizations. 

D.  Office  of  the  Associate  Administrator 
for  Operations  and  Resource 
Management  (FL) 

The  Associate  Administrator  for 
Operations  and  Resource  Management 
(AAORM)  is  responsible  for  the  effective 
direction,  coordination  and 
implementation  of  all  aspects  of 
headquarters  and  regional  program 
operations  and  resource  management 
activities.  The  program  operational 
functions  include  the  Medicare 
financial  management  systems;  the 
development,  negotiation,  execution 
and  management  of  contracts  with 
Medicare  contractors:  enforcement  of 
health  quality  and  safety  standards  for 
providers  and  suppliers  of  health  care 
services;  the  administration  of 
professional  review  and  other  medical 
review  programs;  the  evaluation  of 
contractors  and  State  agencies  against 
performance  standards;  and  the 
statistically  based  quality  control 
programs  which  measure  the  financial 
integrity  of  Medicare.  The  10  Regional 
Administrators  report  to  the  AAORM 
through  the  Deputy  Associate 
Administrator  for  Operations  and 
Resource  Management.  The  resource 
management  responsibilities  include 
developing  and  implementing  HCFA's 
policies,  rules  and  procedures  in  the 
areas  of  financial,  personnel  and 
contracts  management,  project  grant 
administration,  management  evaluation 
and  analysis  and  administrative 
services;  the  nationwide  operation  of  a 
centralized  Automated  Data  Processing 
(ADP)  and  telecommunications  facility; 
establishing  and  maintaining 
computerized  records  supporting  HCFA 
programs;  developing  and  coordinating 
information  and  statistical  plans  and 
policies;  and  mamtaining  a  statistical 
data  system  which  will  provide  program 
accountability  data  to  the 
Administrator,  HCFA,  Congress,  and  the 
public. 

1 .  0//;re  of  the  Attorney  Ad\isor  (FL-  Ij 

The  Office  of  the  Attorney  Advisor  is 
attached  to  A.^ORM  for  administrative 
issues  but  continues  to  report  to  the 
Administrator.  HCFA,  for  substantive 
issues.  The  Superv  isory  Attorney 
Advisor  recommends  initiation  of  "outi 
motion  review"  of  Provider 
Reimbursement  Review  Board  decisions 
and  of  Medicare  Geographical 
Classification  Review  Board  (MGCRB) 
decisions.  Evaluates  cases  under  "own 
motion  review"  and  recommends  the 


disposition  of  such  cases  by  the 
Administrator.  Evaluates  and  makes 
recommendations  for  disposition  of 
MGCRB  decisions  appealed  to  the 
Administrator. 

2.  Office  of  Financial  and  Human 
Resources  (FLA) 

Provides  HCFA-wide  policy  direction, 
coordination  and  control  in  the  areas  of 
budget,  financial  and  accounting 
operations,  personnel,  management 
evaluation  and  analysis,  administrative 
services,  project  grants,  contracting  and 
procurement,  audit  resolution,  and 
workplanning.  Develops  and 
promulgates  HCFA  policy  in  these  areas 
and  executes  these  policies  throughout 
HCFA;  also  assures  consistency  with 
departmental  policy.  Designs  systems 
support  for  personnel  management, 
financial  management,  procurement, 
and  facilities  management  programs 
within  HCFA.  The  Director  serves  as  the 
Chief  Financial  Officer  and  the  Deputy 
Ethics  Counselor  for  the  Agency. 

3.  Bureau  of  Program  Operations  (FLBI 

Provides  direction  and  technical 
guidance  for  the  nationwide 
administration  of  the  Medicare  health 
care  financing  programs.  Develops, 
negotiates,  executes,  and  manages 
contracts  with  Medicare  contractors. 
Manages  the  Medicare  financial 
management  system  and  national 
budgets  for  Medicare  contractors. 
Establishes  national  policies  and 
procedures  for  the  procurement  of 
claims  processing  and  related  services 
from  the  private  sector.  Defines  the 
relative  responsibilities  of  all  parties  in 
the  health  care  financing  operations  and 
designs  the  operational  systems  which 
link  these  parties.  Directs  the 
establishment  of  standards  of 
performance  for  contractors.  Compiles 
operational  and  performance  data  for 
recurring  and  special  reports  to  reflect 
status  and  trends  in  program  operations 
effectiveness.  Prepares 
recommendations  regarding 
terminations,  awards,  penalties,  non- 
renewals, or  other  appropriate  contract 
actions.  Establishes  national  policy  and 
procedures  for  the  recovery  of 
overpayments.  Directs  the  processing  of 
Part  A  beneficiary  appeals  and  issues 
instructions  and  guidance  for  resolving 
beneficiary  overpayments.  Following 
coordination  with  pertinent  HCFA 
components,  notifies  carriers  and  fiscal 
intermediaries  of  findings  resulting  from 
quality  control  programs. 

Makes  recommendations  to  the 
Associate  Administrator  for  Operations 
and  Resource  Management  regarding 
financial  penalties  authorized  and 
determined  appropriate  under 


regulations.  Assists  Medicare 
contractors  in  improving  the 
management  of  Federally  required 
quality  control  programs.  Identifies 
significant  trends  and  priority  problems 
through  comprehensive  analyses  and 
program  operations  and  performance 
and  evaluates  findings  surfaced  through 
various  assessment  programs.  Develops 
and  conducts  comprehensive  analyses 
and  studies  of  selected  areas  of  policy 
and  operations  to  evaluate  the 
appropriateness,  cost  effectiveness,  or 
other  impact  resulting  from  the 
implementation  of  law,  regulations, 
policies  or  operational  procedures  and 
systems.  Develops  recommendations  for 
specific  policy  or  operational 
improvements  based  on  assessment 
findings.  Coordinates,  monitors,  and 
evaluates  all  corrective  action  initiatives 
resulting  from  prdgram  assessment 
findings,  Develops  programwide 
policies,  regulations,  procedures, 
guidelines,  and  studies  dealing  with 
program  oversight  and  improvement. 
Coordinates  the  preparation  of  manuals 
and  other  policy  issuances  required  to 
meet  the  instructional  and  informational 
needs  of  providers,  contractors.  State 
Agencies,  Regional  Offices,  Peer  Review 
Organizations,  the  Social  Security 
Administration,  and  other  audiences 
directly  involved  in  the  administration 
of  HCFA  programs. 

4.  Bureau  of  Data  Management  and 
Strategy  (FLCj 

Serves  as  the  focal  point  for  the 
management  of  HCFA's  information 
resources.  Provides  Agency-wide 
information  management,  decision 
support,  automated  data  processing 
(ADP).  and  data  communication 
services  essential  to  the  management 
and  administration  of  HCFA  programs. 
Provides  technical  information  planning 
and  developmental  review  of  HCFA 
data  collection  initiatives.  Collects, 
analyzes,  and  disseminates  data  on 
beneficiary  eligibility,  enrollment 
entitlement,  and  medical  utilization. 
Collects  and  maintains  data  on 
Medicare  contractor  claims  processing 
workloads  and  maintains  contractor 
quality  assurance  and  performance 
evaluation  systems.  Manages  statistical 
data  systems  on  HCFA  programs  to 
support  policy  and  program  decisions. 
Coordinates  the  development  of  special 
purpose  statistical  data  bases  and 
tabulations  required  for  assessing  (1)  the 
impact  of  proposals  which  change 
health  care  financing  programs.  (2)  the 
characteristics  of  HCFA  beneficiaries 
and  (3)  the  utilization  and  cost  of 
program  benefits.  Provides  applications 
software  support  to  HCFA  headquarters 


and  Regional  Offices  in  administrative/ 
program  management  systems. 

The  Director  serves  as  HCFA's 
Principal  Information  and  Resource 
Management  (IRM)  Official  and  is 
responsible  for  overseeing  the  Agency's 
IRM  programs  including  those  of  the 
Medicare  contractors.  Peer  Review 
Organizations,  and  End  Stage  Renal 
Disease  Networks.  Directs  the  HCFA 
ADP  systems  security  program 
including  its  application  to  Medicare 
contractors.  Develops  common  coding 
standards  and  quality  assurance 
monitoring  mechanisms.  Negotiates  and 
administers  agreements  and  provides 
ADP  liaison  between  HCFA  users  and 
other  external  organizations  for  the 
provisions  of  ADP  capacity  and  support 
services.  Provides  support  and  data 
handling  capability  to  control/examine, 
audit,  investigate,  and  process/release  a 
variety  of  provider  billing,  query, 
enrollment,  and  premium  billing 
correspondence  and  transactions. 

5.  Office  of  the  Regional  Administrators 

(FLD  (i-xn 

The  Office  of  the  Regional 
Administrator  manages  regional 
operation  in  each  of  the  Health  Care 
Financing  Administration's  10  regions. 
The  Regional  Administrators  provide 
executive  leadership  and  guidance  on 
behalf  of  the  Associate  Administrator 
for  Operations  and  Resource 
Management  to  HCFA  components  at 
the  regional  level.  Implements  national 
policy  at  the  regional  level.  Assures  the 
effective  administration  of  HCFA 
programs  including  Medicare, 
Medicaid,  Peer  Review  Organizations 
(PROs),  HMOs/CMPs,  quality  control, 
and  certification  of  institutional 
providers  in  a  major  geographical  area. 
Participates  in  the  formulation  of  new- 
policy  and  recommends  changes  in 
existing  national  policy  for  HCFA 
programs.  Develops  and  implements  a 
professional  relations  program  within 
the  region  for  all  HCFA  programs  and 
ser\'es  as  the  principal  HCFA  contact  for 
all  professional  organizations  such  as 
hospital  and  medical  associations.  At 
the  regional  level,  takes  action  to 
implement  HCFA  national  initiatives 
undertaken  to  integrate  HCFA  program 
operations  and  is  responsible  for 
coordination  of  HCFA  programs  with 
other  departmental  components  and 
Federal  agencies.  Coordinates  with  the 
Department's  Regional  Director  to 
assure  effective  relationships  with  State 
and  local  governments.  Manages  all 
administrative  activities  for  HCFA 
components  and  coordinates  such 
activities  with  the  Regional 
Administrative  Support  Center.  Initiates 
and  directs  the  implementation  of 
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special  regional  and  headquarters 
projects  affecting  HCFA  programs. 
Directs  regional  responsibilities  relating 
to  experimental  and  demonstration 
projects.  Oversees  a  beneficiary  services 
program  within  the  region  for  HCFA 
programs.  Provides  regional  perspective 
to  the  Administrator,  Associate 
Administrators,  Bureau  Directors,  and 
Staff  Office  Directors  in  the 
development  of  HCFA  policies, 
programs  and  objectives. 

6.  Health  Standards  and  Quality  Bureau 
(FLEI 

Provides  leadership  and  overall 
programmatic  direction  for 
implementation  and  enforcement  of 
health  quality  and  safety  standards  for 
providers  and  suppliers  of  health  care 
services  and  evaluates  their  impact  on 
the  utilization,  qualify  and  cost  of 
health  care  services.  Plans,  develops 
and  estabhshfcs  procedures  and 
guidelines  for  administering  and 
evaluating  the  nationwide  Medicare  and 
Medicaid  survey  and  certification 
program.  Monitors  and  validates  the 
process  for  certifying  that  participating 
providers  and  suppliers  are  in 
compliance  with  established  conditions 
and  standards.  Responsible  for 
implementation  and  operation  of 
professional  review  and  other  medical 
review  programs.  Administers  a 
comprehensive  system  for  assessment  of 
individual  professional  and  medical 
review  organizations  to  determine 
compliance  with  program  requirements 
and  to  document  the  etTectiveness  and 
impact  of  their  activities.  Establishes 
specifications  for  information  and  data 
reporting,  collection  and  systems 
requirements  for  the  survey  and 
certification,  professional  review  and 
other  medical  review  activities. 

Dated:  March  8, 1994. 

Donna  E.  Sbal^la. 

Secretary.  Department  of  Health  and  Human 
Services. 
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Public  Health  Service 

Orientation  to  PHS  Grants  and 
Contracts  Activities  for  Appl»cants  and 
Recipients  of  Awards 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  PHS. 
ACTJON:  Notice. 

SUMMARY:  The  Office  of  the  Assistant 
Secretary  for  Health  is  announcing  a 
training  course  entitled  "Orientation  to 
PHS  Grants  and  Contracts  Activities  for 
Applicants  and  Recipients  of  Awards"' 


which  will  be  presented  12  times  at 
locations  around  the  country  between 
April  1994  and  march  1995.  Complete 
information  as  to  locations  and  dates  is 
provided  below  under  SUPPLEMENTARY 
INFORMATION. 

SUPPLEMENTARY  INFOflMATJON:    . 

Course  Title 

"Orientation  to  PHS  Grants  and 
Contracts  Activities  for  Applicants  and 
Recipients  of  Awards." 

Note:  This  is  not  a  course  on  grantwriting. 
Rather,  it  is  designed  to  provide  a  broad 
overview  of  PHS  and  how  it  uses  the  grant 
and  contract  mechanisms. 

Course  Description 

This  is  a  2-day  course  which  is 
designed  to  provide  applicants  for  and 
recipients  of  PHS  grants  and  contracts  a 
better  understanding  of  the  procedures 
and  exp)ectations  in  applying  for 
funding  and  administering  an  award 
from  PHS.  Day  one  and  roughly  25%  of 
day  two  of  the  course  concentrate  on  the 
grants  process;  the  remainder  of  day  two 
is  devoted  to  contracting.  Students  will 
be  provided  with  a  broad  overview  of 
PHS  including  how  it  is  organized, 
when  the  grant  or  contract  mechanism 
is  used,  how  the  PHS  contracts  and 
grants  processes  are  structured,  how  to 
identify  grants  and  contract  funding 
opportunities,  how  to  submit  effective 
proposals,  and  how  to  properly 
administer  a  contract  or  grant  once  it 
has  been  awarded.  This  is  not.  however, 
a  course  on  "grantsmanship"  or  writing 
technical  proposals. 

Target  Population 

Grant  and  contract  staff  of 
organizations  which  are  presently 
receiving  funding  from  FHS  or  which 
plan  to  submit  applications  for  grants  or 
proposals  for  contracts.  The  course  is 
intended  for  staff  who  are  inexperienced 
with  PHS  grant  and  contract 
mechanisms. 

Course  Dates  and  Locations 


Date 

Locatxxi 

Apnl  21-22,  1994  

Washington,  DC. 

May  12-13,  1994  

Boston,  Mass. 

JuneSCKiuly  1,  1994. 

Denver.  Goto. 

August  &-9,  1994  

Kansas  City.  Mo. 

August  25-26,  1994  .. 

Chicago,  III. 

Septerrt)ef  26-27. 

San  Francjsco,  Cat 

1994. 

September  29-30, 

Seattle,  Wash. 

1994. 

November  9-10,  1994 

Washington,  DC. 

December  12-13. 

San  Diego,  Cal. 

1994. 

January  17-18.  1995. 

Dallas,  Tex. 

February  21-22,  1996 

Atlanta,  Ga. 

March  6-7.  1995  

Washington,  DC. 

All  sessions  will  be  held  from  8;3Q 
a.m.  to  4:30  p.m.  both  days. 

Early  registration  is  encouraged,  since 
past  offerings  of  this  course  have  filled 
rapidly. 

Course  Outline 

Dayl 

Introduction  to  PHS  Assistance 
(grants/cooperative  agreements)  and 
Acquisition  (contracts):  PHS  Mission 
and  Organizational  Stnicture: 
Assistance  vs.  Acquisition  (The  Federal 
Grant  and  Cooperative  Agreement  Aci); 
PHS  Grant  and  Contract  Expenditures 
and  Recipients;  Introduction  to  Types 
and  Purposes  of  PHS  Grants;  Roles  of 
PHS  Grants  and  Program  Management 
Staff. 

Seeking  and  applying  for  PHS  Grants/ 
Cooperative  Agreements:  Sources  of 
Information;  Understanding  Program 
Announcements:  The  Application 
Package;  The  Complete,  Effective 
Application;  Competition  and  Objective 
Review. 

Negotiation  and  award  process  for 
Grants/Cooperative  Agreements:  Cost 
Analysis  and  Preaward  Review; 
Negotiation — Clarifying  and  Revising 
Proposed  Activities;  Funding  Outcomes; 
Contents  of  a  Grant  Award  Document; 
General  and  Special  Conditions. 

Day  2 

Grant/Cooperative  Agreement  Post- 
Award  Issues  and  Concerns: 
Monitoring;  Audit;  Appeals;  Progress 
Reports;  Drawdowns;  Financial  Status 
Reports;  Grant  Budget  Control;  Cost 
Principles  and  Unallowable  Costs; 
Purchasing;  Property  Management. 

Seeking  PHS  Contracts:  Identifying 
PHS  Contracting  Opportunities;  The 
Legal  Framework  of  PHS  Contracting; 
Small  Business  Contracting  Programs; 
Roles  of  PHS  Contracting  and  Project 
Staff. 

Responding  to  Contract  Solicitations: 
Small  Purchases — $25,000  or  Less; 
Purchases  Greater  Than  $25,000; 
Prepanng  the  Technical  Proposal; 
Preparing  the  Business  Proposal. 

Proposal  Submission,  Contract 
Negotiation,  and  Award:  Submitting  the 
Proposal;  Evaluation  of  the  Proposal; 
Negotiation;  Award  of  Contract. 

Contract  administration:  Initial 
Contract  Administration  Steps; 
Significant  Contract  Administration 
Concerns. 

Class  size:  Limited  to  30  participants 
per  session  to  maximize  interaction. 

Attendance:  Students  are  encouraged 
to  attend  both  full  days  of  the  course.  A 
Certificate  of  Attendance  will  be  issued 
to  those  who  complete  the  course. 
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Cost:  Tuition  is  $295  per  session. 
Travel  and  accommodations  are  the 
msponsibility  of  participants. 

Information  Contact:  For  information 
on  how  to  register  and  to  receive  a  copy 
of  the  course  brochure,  contact:  John 
Laffey,  Management  Concepts 
Incorporated,  8230  Leesburg  Pike,  suite 
800,  Vienna,  VA  22182,  Phone:  703- 
790-9595,  extension  140,  FAX:  703- 
790-1371. 

Dated:  Febrijarv'  28. 1994. 
Wilford  J.  Forbu-sh, 

Director.  Office  of  Management.  OASH. 
iPK  Doc.  94-6070  Filed  3-1S-94;  8:45  ami 

BILLING  CODE  4160-17-M 


SiJbstance  Abuse  and  Mental  Health 
Services  Administration 

Statement  of  Organization,  Functions, 
and  Deiegations  cf  Authority 

Part  H,  Chapter  HM.  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (57  FR  53907,  November  13. 
1992)  is  amended  to  reflect  changes 
within  the  Center  for  Mental  Health 
Services  (CMHS).  These  changes 
involve  the  transfer  of  evaluation 
functions  from  the  Office  of  Evaluation, 
E.xtramural  Policy,  and  Review  to  the 
Division  of  Demonstration  Programs. 

Section  HM-B,  Organization  and 
Functions,  Substance  Abuse  and  Mental 
Health  Services  Administration  (HMI  is 
nmended  as  follows: 

Delete  the  title  and  functional 
statement  for  the  Office  of  Evaluation. 
Extramural  Policy,  and  Review  (HMS12) 
and  substitute  the  following  title  and 
functional  statement: 

Office  of  Extramural  Policy  and 
Heview  (HMS12):  (1)  Administers  the 
Center's  peer  and  objective  review  of 
grants  and  contracts:  (2)  in  consultation 
with  the  Director,  establishes  extramural 
policy  for  the  Center;  (3)  coordinates 
with  Center  programs  to  ensure  program 
announcements  are  in  compliance  with 
policy  and  pro\'ido£  guidance  for 
clearance  through  SAMHSA  and  Office 
of  Management  and  Budget  channels; 
and  (4)  provides  committee 
management  and  support  for  the  CMHS 
Advisory  Council. 

Under  the  heading  Division  of 
Demori'^tration  Programs  (HMSB). 
following  the  semicolon  af^er  item  (4), 
delete  all  remaining  words  and  add  the 
following  words:  (5)  Coordinates  Center- 
\vide  e\  aluation  of  programs;  (6) 
develops  evaluation  policy  for  the 
Center  designed  to  generate  new 


knowledge  on  mental  he.ghh  treatment 
and  services;  (7)  works  with  division 
and  office  programs  to  refine  and 
develop  methods  for  evaluation;  (8) 
provides  policy  and  oversight  for  data 
activities  related  to  the  evaluation  of 
Center  programs,  working  with  the 
Office  of  Applied  Studies;  and  (9) 
evaluates  programs  to  generate  new 
knowledge  on  treatment  and  services. 

Dated  March  7,  1994, 
Elaine  M.  Johnson. 

Acting  Administrator,  Suhstonce  Abuse  and 
Mental  Health  Sen  ices  Administration. 
|FR  Doc.  94-6051  Filed  3-1S-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Privacy  Act  of  1974 — Revision  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
use.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  two  notices  describing  systems 
of  records  managed  by  the  Office  of 
Administrative  Services.  Except  as 
noted  below,  all  changes  are  editorial  in 
nature,  clarify  and  update  existing 
statements,  and  reflect  organization, 
address  and  other  miscellaneous 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  m.aterial  in  the  Federal  Register. 
The  two  notices  being  revised,  which 
are  published  in  their  entirety  below, 
are: 

1.  "Privacy  Act  Files — Interior,  DOI- 
57,"  previously  published  on  August  8, 
1986  (51  FR  28627)  as  "Privacy  Act 
Files — Interior,  Office  of  the  Secretary- 
57." 

2.  "Freedom  of  Inform.ation  Act 
Appeal  Files — Interior,  0S-€9," 
previously  published  on  August  8,  1986 
(51  FR  28629)  as  "Freedom  of 
Information  Appeal  Files — Interior. 
Office  of  the  Secretary-69.  ' 

In  notice  DOI-57,  the  existing  system 
name  has  been  revised  to  more 
adequately  convey  the  Departmentwide 
extent  of  tiie  scope-of-sj-stem  coverage. 
In  both  notices,  the  existing  categories 
of  records  in  the  system  statement  i.s 
revised  to  more  clearly  identify  the 
types  of  records  maintained  in  the 
system;  the  existing  retrievability 
statement  is  revised  to  add  the  current 
method  of  accessing  records;  the 
existing  retention  and  disposal 
statement  is  revised  to  reflect  the 
cu.Tent  length  of,  and/or  authority  for. 
record  retention;  and  the  existing 
system  location  statement  and  existing 
system  manager(s)  and  address 


statements  are  revised  to  reflect  changes 
in  addresses  of  system  managers. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  systems  of  records, 
the  notices  shall  be  effective  on  March 
16.  1994. 

Additional  information  regarding 
these  aciions  m.ay  be  obtained  from  the 
Departmental  Privacy  Act  Officer,  Office 
of  the  Secretary,  Office  of 
Administrative  Services,  (PMO)  1849  C 
Street  N\V..  Mail  Stop  5412-MIB, 
Washington,  IX:  20240,  telephone  (202) 
208-6045. 

Dated;  March  8,  1994. 
Albert  C  Camacho, 

Dirt'ctor.  Officp  of  Administrative  Ser\kes. 

INTERKDR,T>Ot-67 

SYSTEM  NAME: 

Privacy  Act  Files — Interior,  DOI-  57. 

SYSTEM  location: 

1.  U.S.  Department  of  the  Inferior, 
Office  of  Administrative  Services,  m.s. 
5412-MIB,  1849  C  Street.  N\V.. 
Washington.  DC  20240. 

2.  Offices  of  Privacy  Act  Officers  for 
each  of  the  Department's  bureaus. 
(Consult  the  Appendix  for  addres.ses  of 
bureau  headquarters  offices.) 

3.  Offices  of  System  Managers  and 
other  officials  authorized  to  receive 
requests  for  notification  of,  access  to. 
and  petitions  for  amendment  of  records. 
(Consult  system  notices  for  addresses  of 
System  Managers.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  submitted 
requests  for  notification  of,  access  to, 
and  petitions  for  amendment  of  records 
maintained  as  systems  of  records  '.inder 
the  Privacy  Act.  Individuals  who  have 
filed  Privacy  Act  appe.ils  with  t.he 
Assistant  Secretary — Policy, 
Management  and  Budget  under 
Departmental  appeal  procedures. 

CATEGORIES  Of  RECOflDS  IN  THC  SYSTEM: 

Requests,  appeals,  and  decisions  on 
requests  and  appeals;  accounting  of 
disclosure  files;  reports  and  related 
records, 

AUTMORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use  552a, 

ROUTINE  USPS  Of  RECORDS  MAWTAfNED  IN  THE 
SYSTEM,  INCLLOINO  CATEGORIES  Of  USERS  AMD 
THE  PURPOSES  Of  SUCH  USES: 

The  primary  use  of  the  records  is;  (a) 
To  support  action  on  Privacy  Act 
requests  and  appeals;  and  (b)  To  gather 
information  for  management  and 
reporting  purposes. 

Disclosure  outside  the  Departm.ent  of 
the  Interior  may  be  made:  (1)  To  other 
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Federal  agencies  having  a  subject  matter 
interest  in  a  request  or  an  appeal  or  a 
decision  thereon;  (2)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
t>efor«  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department  or,  when  represented 
by  the  Government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessan,  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (3)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license  to 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order,  or  license;  (4)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

S'l'OfiAGE: 

Records  are  maintained  in  manual 
find  automated  form. 

firrniEVABiLrTY: 

Records  are  indexed  by  name  or 
personal  identifier. 

SAFEGUARDS: 

Records  are  maintained  with 
safeguards  meeting  the  requirements  of 
43CFR2.51 

BETEMTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No  14.  Items  21-26. 

SYSTEM  MANAG£R(S)  AND  ADDRESS: 

1.  Departmental  Privacy  Act  Officer, 
U.S.  Department  of  the  Interior,  Office 
of  Administrative  Services,  m.s.5412- 
MIB,  1849  C  Street.  N\V.,  Washington. 
DC  20240. 

2.  Bureau  Privacy  Act  Officers. 
(Consult  the  Appendix  for  addresses  of 
bureau  headquarters  offices.) 

3.  System  Managers.  (Consult  system 
notices  for  addresses  of  System 
Managers.) 

N0TIRCAT<ON  PROCEDURES: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  pertinent  System  Manager.  The 
request  shall  be  in  wTiting,  signed  by  the 


requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  pertinent  System 
Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of  43  CFR  2.63. 

COMTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  pertinent 
System  Manager.  The  request  shall  be  in 
WTiting,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  filing  requests  and 
appeals;  Departmental  officials  acting 
on  requests  and  appeals. 

INTERIOR/OS-69 

SYSTEM  NAME: 

Freedom  of  Information  Act  Appeal 
Files— Interior,  OS-69. 

SYSTEM  LOCATON: 

U.S.  Department  of  the  Interior,  Office 
of  Administrative  Services,  m.s.5412- 
MIB,  1849  C  Street,  NW..  Washington, 
DC  20240. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  appeals 
under  Department  of  the  Interior 
Freedom  of  Information  Act  (FOLA) 
appeal  procedures. 

CATEGORIES  OF  RECORDS  Ui  THE  SYSTEM: 

FOIA  appeals,  initial  requests  and 
decisions  on  requests  issued  by  bureaus 
and  offices,  recommendations  of  the 
Office  of  the  Solicitor  and  of  other 
Departmental  officials,  final  decisions 
on  appeals,  extension  of  time  and 
related  records,  and  records  to  track  the 
processing  of  appeals. 

AUTHOBmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C  552. 

ROUTTNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is:  (a) 
To  support  review  and  decision-making 
for  FOIA  appeals;  and  (b)  To  prepare  an 
annual  report  to  Congress. 

Disclosure  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  other 
Federal  agencies  having  a  subject  matter 
interest  in  an  appeal  or  bureau  or  office 
decision;  (2)  To  the  U.S.  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  when  (a)  the 
United  States,  the  Etepartment  of  the 


Interior,  a  component  of  the  Department 
or.  when  represented  by  the 
Government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  where  compiled;  (3)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license  to 
appropriate  Federal,  Slate,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order,  or  license;  (4)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Appeal  records  are  maintained  in 
manual  form  in  file  folders.  Appeal 
tracking  information  is  maintained  in 
computerized  form  on  magnetic  media. 

RETRIEVABILfTY: 

Manual  records  are  indexed  by  appeal 
number.  A  cross-reference  list  permits 
retrieval  of  records  by  appellant's  name. 
Computer  records  are  indexed  by  name 
of  appellant,  appeal  number,  date  and 
subject  of  appeal. 

SAFEGUARDS: 

Records  are  maintained  with 
safeguards  meeting  the  requirements  of 

43  CFR  2  51. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  six  years  after 
final  determination  by  agency,  or  three 
years  after  final  adjudication  by  courts, 
in  accordance  with  General  Records 
Schedule  No.  14,  Item  12. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

F.-eedom  of  Ir.formation  Act  Appeals 
Officer,  U.S.  Department  of  the  Interior, 
Office  of  .Administrative  Services, 
m.s.54t2-MIB,  1849  C  Street,  NW.. 
Washington,  DC  20240. 

NOTIFICATION  PROCEDURES: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  System  Manager.  The  request 
shall  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 
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RECORD  ACCESS  PROCEDURES: 

A  r€K}ut'St  for  access  to  records  shall 
be  addressed  to  the  SystRm  Manager 
The  request  shall  be  in  vtTitin^,  signed 
by  the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  System 
Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Appellants;  bureau,  office  and 
Departmental  officials. 

IFR  Doc.  94-6095  Filed  3-15-94,  8:45  am] 
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Bureau  of  Land  Mar.agement 
[UTU-&4463] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  Lhe 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-G4463  for  lands  in  Utah 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from 
November  1,  1993,  the  date  of 
termination,  have  been  paid. 

The  lessees  have  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
S5  per  acre  and  IG'^S  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessees  have 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  aii  the  requirements  for 
reinstatement  of  lease  UTU-64463  as  set 
out  in  .section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C 
IS'-i).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  LrrU-64463, 
effedive  November  1.  1993.  subject  to 
the  original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lop«z, 

Chief.  Minerals  Arljudication  Section. 
|FR  Doc.  94-6091  Filed  3-15-94;  8:45  ami 
Bf.LmO  CODE  4310-DO-W 

[WY-920-41-6700;  WYW-1 17799] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)tl),  a  petition  for 


reinstatement  of  oil  and  gas  lease 
WYWl  17799  tor  lands  in  Sweetwater 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  SlO.OO  per  acre,  or 
fraction  thereof,  per  year  and  16Vs 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  .•\ct  of  1920  (30  U  S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  rein.state 
lease  VVYWl  17799  effective  November 
1,  1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  {.  Lewis, 

Supenisory  Land  Law  Examiner. 

IFR  Doc  94--G090  Filed  .')-15-94;  8:45  am) 
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[AK-040-04-6700-10;  AA-65151-P] 

Reaity  Action;  Sale  of  Reversionary 
Interest 

AGENCY:  Bureau  of  Land  Management, 
Anchorage  District. 
ACTION:  Notice  of  realty  action,  sale  of 
reversionary  interest  in  public  land — 
Sevv.ird.  Alaska 

SUMMARY:  Reversionary  interest  held  by 
the  United  States  in  the  following  lands 
has  been  determined  suitable  for  direci 
sale  to  the  City  of  Seward,  Alaska,  under 
the  authority  of  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21,  1976  (43  U.S.C. 
1713).  The  lands  are  described  as 
Seward  Meridian,  T.  1  S.,  R.  1  W.,  U.SS 
1117,  Block  5,  Lots  1,  2,  17,  18,  19.  20. 
21  and  22  and  contain  .83  acre.  The 
lands  are  currently  ow^^ed  by  the  City  of 
Seward,  but  the  purposes  for  which  the 
lands  can  be  used  are  restricted  bv  a 
reversionary  clause  in  the  patent  under 
which  the  lands  were  conveyed.  The 
lands  are  not  needed  for  federal 
purposes  and  the  United  Slates  has  no 
present  interest  in  the  property.  It  is  in 
the  public  interest  to  allow  the  City  of 
Seward  to  purchase  the  reversionary 
rights.  The  property  m.ay  then  be  used 
for  whatever  purposes  are  determined  to 
be  of  most  benefit  to  the  tit  v. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorri  Denton,  Anchorage  District,  RR81 


Abbott  Loop,  Anchorage.  Alaska  99507. 

9(/7-2fi7-1244 

SUPPLEMENTARY  INFORMATKJN:  The 

purpose  of  the  sale  of  the  reversionary 
interests  in  this  land  is  so  the  land, 
currently  owned  by  the  City  of  Seward, 
can  be  used  for  the  purposes  which  will 
be  the  best  and  highest  uses  of  the  lands 
and  best  meet  the  needs  of  the  Gty  of 
Seward.  The  land  is  not  required  for  any 
federal  purpose.  This  action  is 
consistent  with  federal,  state  and  local 
planning  and  zoning. 

The  reversionary  interest  in  this  land 
will  be  offered  by  direct  sale  to  the  City 
of  Seward  for  Fair  Market  Value  which 
is  $10,800.  The  reversionary  interest  in 
these  lands  will  not  be  offered  for  sale 
until  60  days  af^er  this  notice. 

The  patent,  when  issued,  will  be  for 
the  reversionary  interest  only.  All  other 
terms  and  conditions  of  Patent  No. 
1137469  will  continue  to  apply  to  the 
lands  involved.  For  a  period  of  45  davs 
following  the  publication  of  this  notice 
in  lhe  Federal  Register,  interested 
parties  may  submit  comments  regarding 
the  proposed  conveyance  or 
classification  of  the  lands  to  the  District 
Manager.  Anchorage  District,  at  the 
above  address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  decision  of  the  Department  of 
the  Interior. 
Richard  J.  Vemunen, 
Anchorage  District  Manager. 
(FR  Doc.  94-6073  Filed  3-15-94;  8.45  am) 
BH-UMS  COOC  4310-JA-P 


[CO-0 10-421 0-05;  COC14445,  COC24135; 

4210-C010] 

Reaty  Action,  Recreat  on  and  Public 
Purposes  (R  i  PP)  Act  Classification  in 
Grand  County,  CO 

AGENCY:  Bu-i^au  of  Land  Management, 

Interior. 

ACnOM:  Notice  of  realty  action. 

SUMMARY:  In  response  to  an  application 
from  Grand  County,  Colorado,  the 
following  public  lands  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  Grand 
County,  Colorado,  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Aci,  as  amended  (43  LIS.C.  869  et  seq.). 
The  lands  are  currently  leased  to  Grand 
County  for  landfill  purposes  under 
Recreation  and  Public  Purposes  Lease 
C-14445.  Kremmling  I.andfill.  and 
Lease  C-24135,  Granhy  Landfill,  and 
would  continue  to  be  used  for  landfill 
purposes.  The  mineral  interests  vvill  be 
included  in  the  conveyance  of  the 
property  to  Grand  County,  with  the 
exception  of  the  Oil  and  Gas  estate  for 
the  Granby  Landfill. 
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■Affpcted  Public  Lands 

Sixth  Principal  Meridian,  Colorado 

T  1  N  .R.  80W.. 
Sec.  9.  N'-^NVzNWV, 

The  lands  descnbed  above  are  contained  in 
Lease  C-14445  for  the  Kremmling  Landfill 
and  Cfintam  40  acn's. 

Sixth  Principal  Meridian,  Colorado 

T  :  N  .  R   77  VV  , 
Sec,  23.  Lot  7 

The  lands  described  above  are  contained  in 
Lease  C-24135  for  the  Granby  Landfill  and 
contain  40  36  acres. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

environmental  assessments.  Landfill 
Transfer  Audits  and  other  information 
concerning  this  proposed  conveyance  is 
available  for  review  by  contacting 
Madeline  Dzielak  at  the  Kremmling 
Resource  Area  Office  at  1116  Park 
Avenue,  Kremmling,  Colorado  80459, 
(103)  724-34.37. 
SUPP1.EMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  land  from 
the  operation  of  the  public  land  laws, 
including  the  mining  laws,  except  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  conveyance  of 
the  mineral  estate  under  section  209  of 
the  Federal  land  Policy  and 
Management  Act.  for  a  period  of  two 
years  from  the  date  of  publication  of  this 
notice.  The  segregative  effect  shall 
terminate  upon  issuance  of  a  patent, 
upon  rejection  of  the  application,  or  tv\'o 
years  from  the  date  of  publication  of  this 
notice. 

The  following  reservations,  terms  and 
conditions  will  be  made  in  a  patent 
issued  for  the  public  lands: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States,  pursuant  to  the  Act  of 
August  30.  1890  (43  U.S.C.  945). 

2.  Those  rights  for  buried  telephone 
line  purposes  as  have  been  granted  to 
US  VVest  Communications.  Inc.,  its 
successors  and  as.^igns.  by  right-of-way 
Colorado  22642  under  the  Act  of 
February  15.  1901.  as  amended  (43 
U.S.C.  959  (1988)).  (This  applies  to  the 
Kremmling  Landfill  only.) 

3.  The  provisions  of  the  Recreation 
and  Public  Purpose  Act  amended  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

4.  The  patentee  shall  comply  with  all 
Fede,-,il  and  State  laws  applicable  to  the 
disposal,  placement  or  release  of 
hazardous  substances  (substance  as 
defined  in  40  CFR  part  302). 

5.  The  lands  have  been  utilized  for 
solid  waste  disposal  and  that  any 
proposed  future  uses  of  the  land  should 
take  into  account  that  a  solid  waste 


disposal  facility  was  located  on  the 
lands. 

6.  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
circumstance  revert  to  the  United  States. 

7.  Grand  County,  its  assigns,  assumes 
all  liability  for  and  shall  defend, 
indemnify,  and  save  harmless  the 
United  States,  its  officers,  agents, 
representatives  and  employees 
(hereinafter  referred  to  in  this  clause  as 
the  United  States),  from  all  claims,  loss, 
damage,  actions,  causes  of  action, 
expense,  and  liability  (hereinafter 
referred  to  in  this  clause  as  claims) 
resulting  from,  brought  for,  or  on 
account  of,  and  personal  injury,  threat 
of  personal  injury,  or  property  damage 
received  or  sustained  by  any  person  or 
persons  (including  the  patentee's 
employees)  or  property  growing  out  of, 
occurring,  or  attributable  directly  or 
indirectly,  to  the  disposal  of  solid  waste 
on,  or  the  release  of  hazardous 
substances  from  the  N'/2NV2NWV4  of 
section  9,  T.  1  N.,  R.  80  \V.,  Sixth 
Principal  Meridian,  Colorado,  and  Lot  7 
of  section  23,  T.  2  N.,  R.  77  VV..  Sixth 
Principal  Meridian,  Colorado,  regardless 
of  whether  such  claims  shall  be 
attributable  to:  (1)  The  concurrent, 
contributory,  or  partial  fault,  failure,  or 
negligence  of  the  United  States,  or  (2) 
the  sole  fault,  failure,  or  negligence  of 
the  United  States. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Craig  District  Office, 
Bureau  of  Land  Management,  455 
Emerson  Street,  Craig.  Colorado  81625. 
Interested  parties  should  indicate  which 
landfill  they  are  commenting  on.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  3, 1994. 
VVilliara  J.  Pulford, 
Distrkt  Manager. 
(PR  Doc.  94-6093  Filed  3-15-94;  8:45  ami 

BILUNG  CODE  4310-e4-M 


[OR134-4210-08;  GP4-095] 

Notice  of  Intent  To  Prepare  a  Planning 
Analysis  for  Palmer  Mountain  Land 
Exchange 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

planning  analysis  for  Palmer  Mountain- 

Snohomish  County  Land  Exchange. 


SUMMARY:  The  Bureau  of  Land 
Management  is  initiating  a  planning 
analysis  pursuant  to  section  43  CFR 
1610.8  of  the  planning  regulations  for 
the  exchange  of  40  acres  of  public  land 
located  in  Snohomish  County, 
Washington  for  1356.03  acres  in 
Okanogan  County,  Washington. 

Seleded  Federal  Lands:  T31N.  R6E.  \VM. 
Snohomish  County.  Washington.  Section  27, 
NEV4NWV4  (40  acres).  Title  will  be  conveyed 
subject  to  the  following  reservation:  A  right- 
of-way  thereon  for  ditches  or  canals 
constructed  by  the  authority  of  the  United 
States,  pursuant  to  the  Act  of  August  30, 
1890  (43  use.  945). 

Offered  non-Federal  lands:  (T38N,  R26E, 
WM,  Section  5:  Lots  1-4,  SV^NE'A  (228.36 
acres).  Section  6;  Lots  1-5.  SViNE'A, 
SEV4NWV4,  NEV4SEV4.  (327.67  acres);  T39N. 
R26E,  VVM.  Section  31:  EV2NEV4.  SWV4NEV4. 
EV2SWV4,  SEV4  (360  acres).  Section  32:  EVz, 
WV2NVVV4,  SEV4NVVV4.  SWV4,  (600  acres). 

The  purpose  of  this  planning  analysis 
and  associated  environmental 
assessment  will  be  used  to  assess  the 
impacts  of  the  proposal  and  to  provide 
a  basis  for  ELM  to  make  an  informed 
decision. 

The  proposed  exchange  would  result 
in  the  acquisition  of  subject  private 
lands,  which  are  within  the  Okanogan 
Management  Area  on  Palmer  Mountain 
by  trading  an  isolated  tract  of  public 
land  in  Snohomish  County.  The  private 
lands  have  important  wildlife  and 
recreation  values.  The  acquisition  of 
these  lands  will  consolidate  the  existing 
public  owmership  pattern  in  the 
Okanogan  Management  Area  and  it  will 
significantly  improve  access  to  adjacent 
public  lands. 

As  indicated  in  the  Spokane  District 
Resource  Management  Plan  Record  of 
Decision  of  1987,  and  as  amended  in 
1982,  it  is  anticipated  that  the  acquired 
lands  would  be  managed  under  existing 
BLM  Resource  Management  Plan 
guidelines  for  the  Okanogan 
Management  Unit  (i.e.  Recreation, 
Wildlife  Habitat,  and  Grazing 
Management). 

The  public  land  to  be  traded  has  no 
public  access  and  is  considered  by  BLM 
to  be  difficult  and  uneconomical  to 
manage.  The  transfer  of  this  land  from 
public  ownership  would  not 
significantly  affect  endangered  or 
threatened  species  or  their  habitat  that 
has  been  determined  to  be  critical  under 
the  Endangered  Species  Act  of  1973. 
SUPPLEMENTARY  INFORMATION:  The 
interdisciplinary  team  which  will 
prepare  the  planning  analysis  includes 
BLM  resource  specialists  in  botany, 
wildlife  biology,  access,  recreation, 
geology  and  minerals,  archaeology, 
forestry,  and  range.  All  persons  with  an 
interest  in  management  of  these  two 
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areas  and  resources  are  requested  to 
submit  comments  on  this  proposal 
within  30  days  of  the  date  on  this 
Federal  Register  notice.  Comments  and 
requests  for  further  information  or 
requests  to  be  placed  on  a  maiUng  list 
should  be  addressed  to  Joseph  K. 
Buesing,  District  Manager,  Spokane 
District  Office,  East  4217  Main  Avenue, 
Spokane  Washington  99202,  (509)  353- 
2570  or  James  F.  Fisher.  Area  Manager, 
VVenatchee  Resource  Area  Office,  1133 
North  Western  Avenue,  VVenatchee, 
Washington  98801,  (509)  662-»223.  No 
public  meetings  are  anticipated,  but 
may  be  scheduled  if  there  is  a  strong 
public  interest.  Copies  of  the  planning 
document  will  be  available  for  public 
review  at  the  above  offices  of  the  BLM 
and  at  public  libraries  in  Snohomish 
and  Okanogan  Counties.  The  draft 
analysis  is  expected  to  be  available  in 
May  and  final  in  June  1994. 

The  date  of  this  notice  initiates  the  30 
day  scoping  period. 

ADDRESSES:  Spokane  District,  Bureau  of 
Land  Management,  East  4217  Main 
Avenue,  Spokane,  Washington  99202. 

Authority:  (43  CFR  1610.8) 
Dated;  March  8,  1994. 
Joseph  K.  Buesing, 

District  Manager. 

IFR  Doc.  94-5842  Filed  3-1S-94;  8;45  ami 

BILLING  CODE  4310-33-M 


[OR-01 4-6350-02;  G4-098] 

Draft  Upper  Klamath  Basin  Resource 
Management  Plan  and  Environmental 
Impact  Statement;  Availability 

ACTION:  Notice  of  Availability,  Draft 
Upper  Klamath  Basin  Resource 
Management  Plan  and  Environmental 
Impact  Statement. 

summary:  The  U.S.  Department  of  the 
Interior  through  the  Bureau  of  Land 
Management  (BLM)  gives  notice  of  the 
availability  of  the  Draft  Upper  Klamath 
Basin  Resource  Management  Plan  and 
Environmental  Impact  Statement  (EIS) 
for  review  and  public  comment.  The  EIS 
was  prepared  pursuant  to  section  102 
(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPM  of  1969.  as  amended, 
section  202(0  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  and  the 
BLM's  planning  procedures  (43  CFR 
1610).  The  RMP/EIS  analyzes  the  effects 
of  converting  land  of  the  newly  acquired 
Wood  River  property,  approximately 
3,220  acres  in  Klamath  County,  Oregon, 
into  a  functioning  wetland  community. 

Preparation  of  the  Upper  Klamath 
Basin  Resource  Management  Plan  and 
Environmental  Impact  Statement  (RMP/ 
EIS)  is  a  separate  process  from  the  on- 


going Klamath  Falls  Resource  Area 
Resource  Management  Plan  and 
Environmental  Impact  Statement 
process.  Although  both  plans  will  be 
comparable  (that  is,  guiding  future 
management  actions  in  specified  areas), 
they  are  being  prepared  separately  due 
to  the  geographical  distance  between  the 
Wood  River  property  and  the  rest  of  the 
BlJvl-administered  lands  in  the 
Resource  Area. 

Copies  of  the  draft  RMP/EIS  maybe 
obtained  from  the  Klamath  Falls 
Resource  Area  office,  2795  Anderson 
Ave.  Bldg.  25,  Klamath  Falls,  Oregon. 
Copies  will  also  be  available  at  the 
following  locations: 
BLM  Lakeview  District  office,  1000 

South  9th  St.,  Lakeview,  OR  97630 
BLM  Office  of  Public  Affairs,  Main 

Interior  Building,  room  5600,  18th 

and  C  Street  NE.,  Washington  DC 

20240 
BLM  Oregon  State  office,  1300  N.E,  44th 

Avenue.  Portland,  OR  97213 
Klamath  County  Public  Library,  126 

South  3rd  St..  Klamath  Falls,  OR 

97601 
Oregon  Institute  of  Technology  Library, 

3201  Campus  Drive.  Klamath  Falls, 

OR  97601 

Public  meetings  on  the  draft  plan  will 
be  announced  in  the  local  print  media. 
Information  on  the  public  meetings  can 
also  be  obtained  by  calling  Cathy 
Humphrey  at  (503)  885-^110. 
DATES:  The  public  comment  period  on 
the  RMP/EIS  will  be  90  days.  Written 
comments  on  the  draft  must  be 
submitted  or  postmarked  no  later  than 
May  31,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  A.  Barron  Bail,  Area 
Manager,  Bureau  of  Land  Management, 
Klamath  Falls  Resource  Area,  2795 
Anderson  Ave.  Bldg  25,  Klamath  Falls, 
Oregon  97603. 

CONTACT  FOR  FURTHER  INFORMATION  : 
Write  to  the  above  address  or  call  Cathy 
Humphrey  at  (503)  885-4110. 
SUPPLEMENTARY  INFORMATION:  The  RMP/ 
EIS  describes  and  analyzes  four 
alternatives  for  BLM-administered  lands 
in  the  Upper  Klamath  Basin  to  address 
the  goal  of  wetland  restoration.  The 
alternatives  include  a  No  Action 
alternative  (continuation  of  current 
management)  which  does  not  include 
wetland  restoration,  and  three 
alternatives  that  do  include  wetland 
restoration.  In  all  four  alternatives  the 
following  issues  were  addressed:  fish 
and  wildlife  habitat,  special  status 
species  habitat,  recreation 
opportunities,  access,  water  resources, 
wetland  restoration,  livestock  grazing, 
and  public  involvement. 


The  No  Action  Alternative  would 
maintain  the  current  use  of  the  property 
as  predominantly  for  livestock  grazing 
m  an  irrigated  pasture.  Livestock 
grazing  would  remain  at  current  levels. 
Water  would  be  pumped  off  in  the 
spring  at  current  schedules.  The 
amounts  of  upland,  wet  meadow,  and 
marsh  habitat  would  remain  constant. 
Recreation  facilities  would  not  be 
developed.  Recreation  use,  limited  to 
day  use  only,  would  neither  be 
encouraged  nor  restrained  and  the  area 
would  remain  closed  to  motorized 
vehicles. 

Alternative  B  would  restore  the  Wood 
River  Property  to  a  functioning  wetland 
with  diverse  plant  communities  and 
healthy,  productive  vegetation.  Initial 
management  actions  could  require 
highly  engineered  techniques,  such  as 
restoring  the  Wood  River  and  Sevenmile 
Creek  to  their  historic  meandering 
channels;  however,  in  the  long  tenn. 
wetland  restoration  systems  and 
methods  would  be  designed  for 
minimum  maintenance  using  the 
existing  landscape  features.  The 
minimum  maintenance  methods  used 
would  vary,  but  could  include  such 
tools  as  grazing,  prescribed  fire,  and 
mechanical  vegetation  manipulation. 
Some  recreation  facilities  would  be 
developed.  Recreation  use  and  some 
motorized  access  would  be  allowed,  but 
would  be  limited  to  certain  areas  and 
times  of  day. 

Alternative  C  would  also  restore  the 
Wood  River  property  to  a  functioning 
wetland  with  diverse  plant  communities 
and  healthy,  productive  vegetation. 
However,  initial  and  long-term 
restoration  actions  could  involve  highly 
engineered  techniques.  The  methods 
used  for  wetland  restoration  could 
include  experimental  techniques,  surh 
as  artificial  water  circulation,  or  other 
constructed  wetlands.  General  design 
principles  could  be  complex.  The 
research  would  encompass  both  the 
methods  used  for  wetland  restoration 
and  the  examination  of  the  effects  of 
restoration  on  water  quality  and  quality 
and  quantity,  fish  and  wildlife  habitat, 
etc.  Recreation  would  be  limited  to  day 
use  only.  Development  of  recreation 
facilities  would  emphasize  wetland 
restoration  education.  Various  tools, 
such  as  grazing,  prescribed  fire,  and 
mechanical  manipulation  of  vegetation, 
could  be  used  to  meet  the  goals  of  this 
alternative. 

A  Preferred  Alternative  was  chosen. 
Alternative  D,  which  would  restore  the 
Wood  River  property  to  its  previous 
form  and  function  as  a  wetland 
community,  within  unalterable 
constraints  (such  as  existing  dikes, 
water  rights,  land  ownership  patterns, 
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and  funds).  Labor-intensive,  highly 
engineered  wetland  restoration  methods 
using  complex  designs  would  be 
allowed,  however,  the  preference  would 
be  to  use  wetland  restoration  systems 
and  methods  that  were  designed  with 
less  labor-intensive  practices  using  the 
existing  landscape  features.  Long-terra 
improvements  in  water  quality  entering 
Agency  Lake  would  be  a  goal.  Adaptive 
management,  the  process  of  changing 
land  management  as  a  result  of 
monitoring  or  research,  would  be  used. 

The  Preferred  Alternative  would 
emphasize  improving  an  increasing 
wetland  habitat  for  federally  listed  fish 
species.  It  would  also  protect  habitats  of 
federally  listed  or  proposed  threatened 
or  endangered  specjes  to  avoid 
contributing  to  the  need  to  list  categor>' 
1  and  2  federal  candidate,  state  listed, 
and  Bureau  sensitive  species;.  This 
alternative  would  emphasize 
management  of  special  status  species, 
including  a  complete  inventory  for  these 
species,  and  maintain  a  diversity  of 
habitats  to  meet  or  exceed  viable 
population  levels.  Other  wildlife  species 
would  have  habitat  improved  within  the 
constraints  of  other  resource  objections. 

Recreation  would  be  managed  for 
moderate  use  levels,  with  roaded 
natural  recreation  experiences  provided. 
Otf  highway  vehicles  would  be  limited 
to  designated,  signed  roads.  The  area 
would  be  identified  as  a  Watchable 
Wildlife  site.  The  Wood  River  property 
would  be  designated  an  .Area  of  Cridcal 
Lnvironmental  Concern  to  protect  the 
area's  relevant  and  important  values 
(cultural,  fish,  and  wildlife  values,  and 
natural  processes  and  systems).  Neither 
the  Wood  River  nor  Sevenmile  Creek 
were  found  eligible  or  suitable  for 
designation  under  the  Wild  and  Scenic 
Rivers  Act  under  any  of  the  alternatives. 
A.  BaiTon  Bail, 

Arfv  MarHh^,  Klamath  Falls  Resource  Area. 
IFR  Doc.  94-6094  Filed  3-15-94:  845  am) 

BILUMG  COOC  «310-33-M 


[W>-030-^2 10-05;  WVW-1 24767] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action;  direct 

sale  of  public  land  in  Carbon  County, 

Wyoming. 

summary:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  des<:nbed  below  are  suitable  for 
direct  sale  under  SectioTfc203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C 
1713;  1719). 


Sixth  Phncipai  Meridian, 

T.  21  N,  R.  8«W.. 
Sec.  24,  Lot  53. 
The  above  contains  approximately  4.82 

acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Reed,  Acting  Area  Manager, 
Bureau  of  Land  Management,  Great 
Divide  Resource  Area,  P.O.  Box  670, 
Rawlins,  Wyoming  82301,  307-324- 
4841. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  and  mineral  estates  to 
Mr.  Tom  Lankford,  under  section  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  43  U.S.C.  1713 
and  1719.  Mr  Lankford  currently 
operates  Butane  Power  and  Equipment 
Company  adjacent  to  the  subject  lands. 
Mr.  Lankford "s  business  is  being 
impacted  through  a  Federal  Highway 
Administration  action  and  must  be 
relocated.  Mr.  Lankford  has  requested  a 
sale  of  the  public  lands  as  a  result  of  the 
Federal  Highway  Administration  action. 

The  proposed  direct  sale  to  Mr. 
Lankford  would  be  made  at  fair  market 
value. 

Additionally,  Mr.  Lankford  will  be 
required  to  submit  the  non-refundable 
application  fee  of  $50.00  dollars  in 
accordance  with  43  CFR  part  2720  for 
conveyance  of  all  unreserved  mineral 
interests  in  the  lands. 

The  proposed  sale  is  con.sistent  with 
the  Great  Divide  Resource  Management 
Plan.  The  planning  document  and 
environmental  assessment  covering  the 
proposed  sale  are  available  for  review  at 
the  Great  Divide  Resource  Area  Office. 
Rawlins.  Wyoming. 

ConveycUice  of  the  above  public  lands 
will  be  subject  to:  Reservations  to  the 
United  States  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30,  1890, 
43  use.  945  and  those  rights  for  a  road 
and  public  utility  easement  being  30 
wide  feet  along  the  west  boundary  of 
Lot  53.  There  will  be  no  cancellation  of 
grazing  rights.  A  grazing  waiver  will  be 
obtained  for  the  subject  parcel. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  the  patent  or  270  days  from 
the  date  of  publication  of  this  notice 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  daj^ 
from  the  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  RawUns 
District,  P.O.  Box  670,  Rawlins. 
Wyoming  82301.  Any  adverse 
comments  will  be  evaluated  by  the  State 


Director  who  may  sustain,  vacate  or 
modifv'  this  realty  aciion.  In  the  absence 
of  timely  objections,  this  proposed 
reahy  action  will  become  final. 

Dated:  March  11.  1994. 
Charles  E.  Reed, 

Supervisory  Range  Conservationist 
IFR  Dfx..  94-6222  Filed  3-15-94;  8;45  am] 

BILUNQ  COOC  4310-22-M 

DEPARTMENT  OF  INTERIOR 

Bureau  o(  Reclamation 

Draft  Interim  Guidelines  for  the 
Implementation  of  the  Interim  Renewal 
Contract  Provisions  Central  Valley 
Project  Improvement  Act,  California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of  workshops. 

SUMMARY:  The  Department  of  the 
Interior,  through  the  Bureau  of 
Reclamation  (Rec:lamalion),  has 
developed  draft  interim  guidelines  for 
implementation  of  the  interim  renewal 
contracts  pursuant  lo  the  provisions  of 
the  Central  Vallev  Project  Improvement 
Act  (CVTL\).  To  facilitate  an 
understanding  of  the  draft  interim 
guidelines  on  interim  renewal  contracts, 
there  will  be  a  series  of  five  workshop 
sessions  at  which  the  guidelines  will  be 
explained  in  detail.  There  will  be  an 
opportunity  to  ask  questions.  The 
sessions  are  open  to  the  general  public 
and  are  to  promote  an  exchange  of  ideas 
and  to  answer  questions  prior  to  the 
finalization  of  the  interim  guidelines. 
DATES  AND  ADOWESSES:  The  proposed 
draft  interim  guidelines  for  the  interim 
renewal  contracts  dated  March  10.  1994. 
may  be  obtained  without  charge  by 
writing  to  the  Regional  Director,  Bureau 
of  Reclamation.  (MP-440),  2800  Cottage 
Way,  Sacramento  CA  95825. 
Reclamation  is  encouraging  written 
comments.  Please  provide  all  written 
comments  to  the  above  address. 

All  written  comments  must  be 
received  by  April  22,  1994. 

All  workshops  will  be  conducted  as 
follows:  • 

•  Monday,  March  28, 1994,  7-9  p.m.. 
Convention  Center,  Sand  Room,  303  E. 
Acequia,  Visalia,  California 

•  Tuesday.  March  29,  1994,  7-9  p.m., 
TracT  Inn  Restaurant,  30  W.  Eleventh 
Street.  Tracy.  California 

•  Wednesday,  Mardi  30,  1994,  1;30- 
3;30  p.m..  Franco's  Restaurant,  610 
Tehama  Street,  Willows,  California 

•  Thursday.  March  31.  1994,  7-9 
p.m..  Pare  Oakland,  California  Room, 
1001  Broadway,  Oakland,  California 
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•  Friday,  April  1,  1994,  8:30  a.m.-12 
p.m.,  Sacramento  Hilton,  Ballroom, 
2200  Harvard  Street,  Sacramento, 
California 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  by  telephone  should  be 
directed  to  Betty  Riley  at  (916)  978- 
5036  (TDD)  (916)  978^417. 
SUPPLEMENTARY  INFORMATION:  Section 
3404(c)  of  the  C\TIA  provides  that  no 
long-term  repayment  or  water  service 
contract  will  be  renewed  until 
appropriate  environmental  review, 
including  the  programmatic 
environmental  impact  statement  (PEIS) 
on  the  Central  Valley  Project  (CVP) 
required  under  Section  3409  has  been 
completed.  The  Section  further  provides 
that  the  United  States  and  the  CVT 
Contractors  may  enter  into  interim 
renewal  contracts  during  the  period 
between  expiration  of  their  long-term 
contracts  and  completion  of  appropriate 
environmental  documentation  including 
the  PEIS  required  under  CVPIA.  The 
objective  of  the  interim  renewal 
contracts  is  to  provide  existing  CVP 
Contractors  water  deliveries  during  the 
period  from  expiration  of  the  original 
contract  until  the  environmental 
documentation  is  complete  in 
accordance  with  Section  3404(c)  of 
Public  Law  102-575.  The  interim 
renewal  contracts  are  also  intended  to 
provide  a  means  of  carrying  out  the 
goals  and  requirements  of  the  CVPIA 
and  other  provisions  of  Federal  and 
state  law. 

To  implement  these  provisions, 
Reclamation  intends  to  execute  an 
initial  interim  renewal  contract  with 
each  contractor  for  a  term  of  up  to  3 
years.  Subsequent  interim  renewul 
contracts  may  be  provided  subject  to  the 
requirements  of  these  guidelines  and 
applicable  law  for  terms  of  up  to  2 
years. 

The  CVP  was  originally  authorized  as 
an  Army  Corps  of  Engineers  project  by 
the  Rivers  and  Harbors  Act  of  August 
30,  1935  (49  Stat.  1028,  1038). 
Congressional  reauthorization  of  the 
project  under  Reclamation  law  was 
provided  in  Section  2  of  the  Rivers  and 
Harbors  Act  of  August  26.  1937  (50  Stat. 
844),  as  amended  by  the  CVPIA  and  by 
the  Rivers  and  Harbors  Act  of  October 
17.  1940  (54  Stat.  1198).  Congress 
further  reauthorized  the  project  by  the 
Act  of  October  14,  1949  (663  Stat.  852) 
and  the  Act  of  September  26,  1950  (64 
Stat.  1036).  Additional  units  were 
authorized  by  the  Congress  as  integral 
parts  of  the  project  by  the  Acts  of 
August  12,  1955  (69  Stat.  719);  June  3. 
1960  (74  Stat.  156);  October  23,  1962  (76 
Stat.  1191  and  1192);  September  2,  1965 
(79  Stat.  615);  August  19.  1967  (81  Stat. 


167):  August  27,  1967  (81  Stat.  173); 
October  23.  1970  (84  Stat.  1097);  and 
September  28,  1976  (90  Stat.  1328). 

The  authority  for  the  interim  renewal 
contracts  includes  the  Acts  of  August  4, 
1939,  July  2,  1956.  June  21,  1963,  and 
October  30,  1992. 

Draft  interim  guidelines  for  interim 
renewal  contracts  were  previously  made 
available  for  review  and  comment  to 
interested  parties  on  February  12,  1993 
and  July  17,  1993.  Reclamation  met  with 
interested  parties  to  discuss  their 
comments  on  the  previous  draft  interim 
guidelines.  All  written  comments  and 
comments  from  the  workshop  will  be 
considered  prior  to  finalizing  the  draft 
interim  guidelines.  The  final  interim 
guidelines  will  establish  Reclamation's 
position  on  issues  included  in  the 
negotiations  of  all  interim  renewal 
contracts. 

Significant  issues  addressed  in  the 
draft  interim  guidelines  include  the 
following:  The  process  used  to 
determine  water  quantities;  water 
transfers;  water  shortages,  water  quality, 
water  measurement,  payments  and 
surcharges,  and  water  conservation. 

Dated:  March  11,1994. 
James  O.  Malila, 

Acting  Deputy  Commissioner. 

|FR  Doc.  94-6199  Filed  3-15-94;  8:45  am] 

BILLING  COOE  O10-W-P 


DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Sacramento  Prickly-Poppy  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Ser\'ice. 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Sacramento 
prickly-poppy  [Argemone  pleiacantha 
ssp.  pinnatisecta).  This  plant  is  knouTi 
only  from  the  Sacramento  Mountains  in 
Otero  County,  south-central  New 
Mexico.  Approximately  80  percent  of 
the  known  population  occurs  on  the 
Lincoln  National  Forest.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  May 
16,  1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 


copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service,  New  Mexico 
Ecological  Services  State  Office,  suite  D. 
Albuquerque,  New  Mexico  87107  (505) 
883-7877.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  State  Supervisor. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business     - 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cully  (see  ADDRESSES  above). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Ser%'ice  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  site  specific 
actions  considered  necessary  for 
conservation  and  survival  of  the  species, 
establish  objective,  measurable  criteria 
for  the  recovery  levels  for  downlisting 
or  delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conser\'ation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery-  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Sacramento  prickly-poppy 
[Argemone  pleiacantha  ssp. 
pinnatisecta)  was  listed  as  endangered 
on  August  24,  1989  (54  FR  35305). 
Major  threats  to  this  species  include 
surface-disturbing  activities  from  water 
pipeline  projects,  road  construction  and 
maintenance,  flash  floods,  trampling 
and  grazing  from  livestock,  and  off  road 
vehicle  use.  The  draft  recovery  plan 
specifies  management  procedures  for 
protecting  habitat  and  expanding  the 
species  range  and  abundance. 

The  objectives  of  the  Draft 
Sacramento  prickly-poppy  recoverv 
plan  are  to  maintain  extant  populauuns 
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in  place  and  ensure  the  species  is  safe 

from  extinction.  FiirLher,  that  at  least  10 
gt'<:>tyaphicaliy  distinct,  self-sustaining 
natural  populations  he  protected  before 
the  sptxjies  is  considered  for 
down  listing. 

Public  (,'ommp7it.s  Solicitpd 

The  Service  solicits  written  comments 
on  the  draft  re<:overy  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authonty 

The  Authority  fopr  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16  U.S.C 
1533(fl. 

n.i'.d  Marth  9.  1994- 
Iiihn  G.  Rogers, 
Ppgional  Dirfctor 

\VR  Doc  94-6062  FAed  3-15-94;  8;45  ami 
BILUNO  COO€  4310-65-M 


Minerals  Management  Service 

Decisions  on  Routine  Appeal  Cases 

AGENCY:  Minerals  Management  Service. 

lattTinr 
ACTION:  Notice. 

SUMUAHY:  The  Rovalty  Management 
r.-osram  (RMP)  of  the  Minerals 
Management  Service  (MMS)  has  been 
(irlepated  authority  to  render  decisions 
on  routine  appeals  from  orders  and 
decisions  issued  by  KM?  regarding 
Federal  leases.  The  authority  was 
transferred  from  the  .'\pf)€a!s  and 
Litigation  Support  Division  (ALSD)  at 
NINIS. 

EFFECTIVE  DATE:  The  effective  date  of 
this  delegation  is  March  15.  1994,  based 
on  direction  from  the  Deputy  Director 
for  M.MS  to  realize  the  benefits  of  more 
timely  agenc>'  decisions  for  the 
appellant 

FOR  FURTHER  INFORMATION  CONTACT: 
Platte  Clark.  Chief.  .Appeals  and 
Litigation  Support  Division.  Minerals 
Management  Service  fMail  Stop  9110). 
Parkway  Atrium  Building.  381  Elden 
Street.  Hemdon,  Virginia  2:070-4817. 
Telephone  (703)  787-1275. 
SUPPLEMENTARY  INFORMATION:  The  MMS 
regulations  at  JG  CFR  290.  -Appeals 
Procedures,  provides  rules  and 
procedures  on  appeals  to  the  Director. 
NfMS  (and  the  Bureau  of  Indian  Affairs 
when  Indian  lands  are  involved)  from 
final  orders  or  decisions  of  officers  of 
the  MMS,  issued  under  authority  of  the 
regulations.  On  routine  appeals  to  the 
Director,  the  final  agency  decision  was 
delegated  to  the  Chief  ALSD.  MMS.  in 
June  199.3.  To  further  streamline  the 
appeals  process  and  reduce  the  time  for 


a  final  agency  decision,  routine  appeals 
on  orders  or  decisions  issued  by  RMP 
have  been  re-delegated  through  the 
Associate  Director  for  Royahy 
Management  to  the  Chief  of  the 
applicable  RMP  Office  from  the  Deputy 
Director  of  MMS. 

Routine  appeals  are  defined  by  the 
delegation  as  follows: 

(a)  Appeals  not  timely  filed  as 
required  by  30  CFR  290. 

(d)  Appeals  from  an  assessment  for  a 
required  report  filed  late  (.30  CFR  216.40 
and  218.40). 

(c)  Appeals  from  an  assessment  for 
failure  to  file  a  required  report  (30  CFR 
216.40  and  218.40). 

(d)  Appeals  from  an  assessment  for  an 
incorrectly  completed  report  (30  CFR 
216.40  and  218.40). 

(e)  Appeals  from  an  assessment  of 
interest  for  unpaid  and  underpaid 
amounts  due  (30  CFR  218.54,  218.102. 
218.150,  218.202  and  218.302).  This 
category  is  limited  to  factual  issues 
involving  the  time  value  of  money  and 
non-precedent-setting  appeals.  Appeals 
with  complex  issues  will  be  referred  to 
the  Director  of  MMS  for  a  decision. 

(f)  Appeals  in  which  the  appellant 
neglects  to  file  a  statement  of  reasons  to 
justify  modification  of  the  RMP  order  or 
decision. 

(g)  Appeals  in  which  the  order  or 
decision  is  being  rescinded. 

The  decision  process  to  be  used  by 
RTvlP  involves  a  procedure  whereby:  (1) 
The  RMP  office  responsible  for  the 
original  order  or  decision  will  examine 
the  appeal  and  any  statement  of  reasons 
provided  by  the  appellant  to  modify  the 
RMP  directive;  (2)  the  RMP  office  will 
issue  a  report  to  the  appellant  for 
comment  back  to  RMP  within  21  days 
of  receipt;  and  (3)  following  the 
comment  period,  the  Chief  of  the  RMP 
office  will  render  the  final  agency 
decision. 

MMS  believes  that  routine  appeal 
cases  have  similar  issues  that  have  been 
decided  in  prior  cases  by  either  the 
Director  or  the  Interior  Board  of  Land 
Appeals  (IBLA).  The  fact  that  the  final 
agency  decision  is  at  the  RMP  level 
should  greatly  enhance  the  timeliness  of 
the  decision  for  the  appellant  and 
reduce  the  workload  at  ALSD  to  focus 
on  complex  cases.  The  benefits  for  the 
appellant  and  MMS  are  significant. 

The  authority  to  render  decisions  on 
routine  appeals  that  pertain  to  royalty 
issues  for  mineral  leases  on  Indian  lands 
is  carried  out  by  the  Deputy 
Commissioner  of  Indian  Affairs  or 
designee.  This  authority  has  not  been 
delegated. 

This  delegation  does  not  affect  the 
right  of  a  party  to  further  appeal  a  final 
MMS  decision  to  the  IBLA  after  the 


RMP  has  rendered  a  final  MMS 
decision. 

Dated:  March  10.  1994, 
Lucy  R.  Querques, 

Associate  Director  for  Policy  and 

Management  Improvement. 

[PR  Doc.  94-6000  Filed  3-15-94;  8:45  ami 

BILLING  CODE  4J10-MR-M 


National  Parle  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

agency:  National  Park  Service. 
I>;partment  of  the  Interior. 

ACTION:  Notice  of  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee, 
Correctioo- 

This  Notice  corrects  the  Notice 
published  in  the  Federal  Register  on 
March  7, 1994.  The  place  of  the  May 
12th,  13th  and  14th.  1994  Meeting  of  tho 
Native  American  Graves  Protection  and 
Repatriation  Act  Review  Committee  will 
be  the  Ru.'^hmore  Civic  Center.  444 
Mount  Rushraore  Road.  Rapid  City.  SD 
57701.  in  meeting  room  Rushmore  E. 
not  the  Rapid  City  Hilton  Inn  as 
previously  stated. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  MeManamon.  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  infomiation 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  MeManamon, 
Departmental  Consulting  Archeologist, 
Archeological  Assistance  Division, 
National  Park  Service,  P.O.  Box  37127- 
suite  210,  Washington.  D.C.  20013- 
7127.  telephone  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  room  210,  800  North 
Capital  Street,  Washington.  D.C. 

Dated:  March  9.  1994. 
Francis  P.  MeManamon, 

Departmental  Consulting  Archeologist  and 
Chief.  Archeological  Assistance  Division. 
IFR  Doc.  94-6057;  Filed  1-15-94,  8:45  am) 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
^  properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  5,  1994.  Pursuant  to  section 
60.13  of  3R  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  P.O.  Box  37127. 
Washington.  DC  20013-7127.  Written 
comments  should  be  submitted  by 
March  31,  1994. 

Carol  D.  Shuli, 

Chwf  of  Registration,  National  Register. 

GEORGLA 

Spalding  County 

.St.  George's  Episcopal  Church,  132  N.  Tenth 
St.,  Griffin.  M000284. 

KENTUCKY 

Floyd  County 

DeRossett— )ohns  Site.  Address  Restricted, 
Prestonsburg  vicinity.  94000304. 

Madison  County 

Fort  Boonesborough  Townsite  Historic 
District.  4375  Old  Boonesborough  Rd.. 
Richmond  vicinity.  94000303. 

MASS.\CHIISETTS 

Essex  County 

Fort  Lee.  Address  Restricted,  Salem  vicinity. 
94000285. 

NnSSOLTU 

Franklin  County 

International  Shoe  Company  Building.  160  N. 
Main  St..  St.  Clair,  94000287. 

lackson  County 

Hughes.  MolHe  and  losephine.  House.  801  S 

Main  St..  Independence.  94000289. 
Kansas  City  Water  Department  Building.  201 

Main  St.,  Kansas  City.  94000290. 
Townley  Metal  &  Hardware  Company 

Building.  200-210  Walnut  St.,  Kansas  Gty. 

94000286. 

Johnson  County 

Johnson  County  Courthouse,  Courthouse  Sq., 
Warrensburg,  94000288. 

OKLAHOMA 

Carter  County 

Healdton  Armory,  jet.  of  Fourth  and  Franklin 
Sts.,  Healdton.  94000280. 

Custer  County 

Clinton  ArTr.or\-.  723  S.  Thirteenth  St. 
Clinton.  94000281. 

Greer  County 

Mangum  Armorv,  115  E.  Lincoln  St., 
Mangura.  94000278. 

Kingfisher  County 


Kingfisher  Armor>'.  301  N.  6th  St., 
Kingfisher,  94000279. 

Stephens  County 

Marlow  Armory,  702  W.  Main  St..  Marlow, 

94CXX)282. 

SOITH  C\ROUNA 
Greenville  County 

Greenville  County  Courthouse,  130  S.  Main 
St.,  Greenville,  94000300. 

TEN?S[ESSFI 

Gibson  County 

Freed.  Julius.  House,  Eaton  St.  W  of  Gibson 
Co.  Courthouse,  Trenton,  94000301. 

Moore  County 

Bobo  Hotel,  Main  St.,  Lynchburg,  94000283. 

UTAH 

Iron  County 

Meeks — Green  Farmstead,  Approximately  40 
N.  400  West.,  Parowan,  94000295. 

Piute  County 

Morrill.  John  and  Ella,  House,  95  N.  Main  St, 
Junction,  94000294. 

Salt  Lake  County 

Hollw^ood  Apartments  (Salt  Lake  Gty  MPSl, 

234  E.  100  South,  Salt  Lake  City,  94000302. 
Midvale  City  Hall  (Public  Works  Buildings 

TR),  12  E.  Center  St.,  Midvale.  94000293. 
Smith  Joseph  M.  and  Celestia.  House.  12357 

S.  Relation  St.  (1565  East).  Draper, 

94000291. 
Smith,  Mary.  House,  12544  S.  Relation  St. 

(1565  East),  Draper,  94000292. 

Utah  County 

American  Fork  City  Hall.  31  Church  St., 

American  Fork,  94000298. 
Beers  House — Hotel,  65  N.  100  East,  Pleasant 

Grove.  94000296. 
Fugal  Blacksmith  Shop,  Approximately  680 

N.  400  East,  Pleasant  Grove.  94000297. 
Legion  Memorial  Building.  48  N.  Merchant's 

St..  American  Fork.  94000299. 

[PR  Doc.  94-6034  Filed  3-15-94;  8:45  ami 

eiLUNS  COOe  «310-7(M« 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-^5] 

Certain  Anisotropicaliy  Etched  One 
Megabit  and  Greater  DRAMs, 
Components  Thereof,  and  Products 
Containing  Such  DRAMs;  Commission 
Determination  Not  To  Review  Initial 
Determination  Granting  Jointing 
Motion  To  Terminate  the  Investigation 
of  the  Basis  of  a  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 


Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  a  joint  motion  to  terminate  the 
investigation  on  the  basis  of  a  settlement 
agreement  between  complainant  Micron 
Semiconductor,  Inc.,  and  the  only 
remaining  respondents  in  the 
investigation,  Hyundai  Electronics 
Industries,  Co.  Ltd.  and  H>'undai 
Electronics  Ajnerica,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Czako.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington,  DC  20436,  telephone  202- 
205-3093.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal.  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  December  14, 1992.  based  on  a 
complaint  alleging  violations  of  section 
337oftheTariff  Act  of  1930  in  the 
importation  into  the  United  States,  the 
sale  for  importation  into  the  United 
States,  and  the  sale  within  the  United 
States  after  importation  of  certain 
anisotropicaliy  etched  one  megabit  and 
greater  DRAMs,  components  thereof, 
and  products  containing  such  DRAMs, 
allegedly  manufactured  abroad  by  a 
process  covered  by  claims  1,  2,  5,  and 
6  of  U.S.  Letters  Patent  4,436,584. 

On  February  4,  1994,  complainant 
Micron  Semiconductor,  Inc.  and 
respondents  Hyundai  Electronics 
Industries,  Co.  Ltd.  and  Hyundai 
Electronics  America.  Inc.  (the  "Hyundai 
respondents")  filed  a  joint  motion  to 
terminate  the  investigation  with 
prejudice  on  the  basis  of  a  settlement 
and  licen.se  agreement.  On  February  9, 
1994.  complainant  and  the  Hyundai 
respondents  filed  an  amended  motion, 
superseding  the  first  motion,  and 
clarifying  that  the  license  agreement 
covers  the  patent  and  products  at  issue 
in  the  investigation.  On  February  9, 
1994,  the  Commission  investigative 
attorney  filed  a  response  in  support  of 
the  joint  motion. 

On  February  14,  1994,  the  ALJ  granted 
the  amended  motion,  issuing  an  ED 
terminating  the  investigation.  No 
petitions  for  review  or  agency  or  public 
comments  were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1337),  and 
Commission  interim  rule  210.53  (19 
CFR  210.53,  as  amended). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
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investigation  are  or  will  be  available  for 
public  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretar>',  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington,  DC  20436. 
telephone  202-205-2000. 

Issued;  March  9,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Seisrvtary 

IFR  Doc.  94-6128  Filed  3-15-94;  8:45  ami 
BtLUNC  CODE  7020-02-P-M 

[Investigation  No.  337-TA-3471 

Commission  Detefmination  Not  To 
Review  An  Initial  Determination 
Finding  No  Violation  of  Section  337  of 
theTariff  Actof  1930 

In  the  Matter  of  Certain  Anti-theft 
Deactivatable  Resonant  Tags  and 
Components  Thereof 

AGENCY:  U.S.  International  Trade 

Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Comimission  has  determined  not  to 
review  the  final  initial  detenr-ination 
(ID)  issued  by  the  presiding 
administrative  law  judge  (ALI)  in  the 
above-captioned  investigation.  The  ID 
found  no  violation  of  section  337  of  the 
Tariff  Act  of  1930. 
FOR  FURTHER  INFORMATION  CONTACT: 
.■\ndrfa  C.  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3105. 

SUPPLEMENTARY  INFORMATION:  On  March 
10.  1993.  the  Comm.ission  instituted  an 
investigation  of  a  complaint  filed  by 
Checkpoint  Systems  Inc.  (Checkpoint) 
under  section  337  of  the  Tariff  Act  of 
1930.  The  complaint,  as  amended, 
alleged  that  six  respondents  imported, 
sold  for  importation,  or  sold  in  the 
United  States  after  importation  certain 
anti-theft  deactivatable  resonant  tags 
and  components  thereof  that  infringed 
claims  1.  2,  4,  6,  9.  10,  20,  21.  23,  and 
25  of  U.S.  Letters  Patent  4,498,076  (the 
'076  patent)  and  claims  1.  2.  4, .6,  9,  10, 
19,  20.  22.  24,  25.  26.  and  27  of  U.S. 
Letters  Patent  4.567.473  (the  '473 
patent).  On  March  10.  1993,  the 
Commission  instituted  an  investigation 
of  Checkpoint's  complaint. 

The  Commission's  notice  of 
investigation  named  six  respondents. 
each  of  whom  was  alleged  to  have 
committed  one  or  more  unfair  acts  in 
the  importation  or  sale  of  components 
or  finished  tags  that  infringe  the 


asserted  patent  claims.  Those 
res{>ondents  are:  (1)  Actron  AG  (Actron); 
(2)  Tokai  Denshi  Co..  Ltd.  (Tokai);  (3) 
ADT.  Limited  (ADT);  (4)  All  Tag 
Security  AG  (All  Tag);  (5)  Toyo 
Aluminum  Co.,  Ltd.  (Toyo);  and  (6) 
Custom  Security  Industries.  Inc.  (CSI). 
Respondent  CSI  was  found  to  be  in 
default  and  to  have  waived  its  rightTo 
appear,  to  be  served  with  documents, 
and  to  contest  the  allegations  at  issue  in 
the  investigation.  See  58  FR  52523  (Oct. 
17.  1993). 

On  December  1.  1993,  the 
Commission  issued  notice  that  it  would 
follow  a  modified  procedure  for 
considering  the  final  ED  in  this 
investigation.  58  FR  63391.  The  notice 
set  out  a  schedule  for  the  parties  to  file 
petitions  for  review  of  the  ID,  responses 
to  the  petitions  for  review,  and  replies 
to  the  responses.  The  notice  also 
indicated  that  the  Commission  might 
later  issue  a  notice  requesting  written 
submissions  from  the  parties,  other 
federal  agencies,  and  interested 
members  of  the  public  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding,  and/or  requiring  the  parties  to 
file  supplemental  briefs  on  violation 
issues  selected  by  the  Commission. 

The  ALJ  conducted  an  evidentiary 
hearing  in  August  and  September,  1994. 
and  issued  his  final  ID  on  December  9, 
1993.  He  found  that:  (1)  There  is  a 
domestic  industry  involving  each  of  the 
asserted  claims  of  the  '076  and  '473 
patents;  (2)  none  of  the  asserted  claims 
of  these  patents  are  infringed  by 
respondents'  tags;  (3)  the  asserted 
claims  are  invalid  under  35  U.S.C. 
102(g);  and  (4)  the  asserted  claims  are 
not  invalid  under  35  U.S.C.  102,  103,  or 
112.  Based  upon  his  findings  of 
invalidity  and  non-infringement,  the 
ALJ  concluded  that  there  was  no 
violation  of  section  337. 

Complainant  CheiJcpoint  filed  a 
petition  for  review  of  the  ALJ's  findings 
on  both  infringement  and  validity; 
respondents  and  the  Commission 
investigative  attorney  (lA)  filed 
responses  to  the  petition  for  review,  and 
all  parties  filed  reply  submissions. 

On  January  21.  1994,  the  Commission 
issued  a  notice  requesting  the  parties, 
interested  government  agencies,  and 
other  interested  persons  to  file 
submissions  addressing  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  59  FR  3867  (January  27, 1994). 
The  Commission  noted  that  it  had  not 
yet  completed  its  review  of  the  record 
in  the  investigation  and  had  made  no 
determinations  with  respect  to  the  ID  or 
complainant's  petition  for  review,  but 
that  it  was  requesting  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding  for  use  in  the  event  that  it 


ultimately  determined  that  a  violation  of 
section  337  had  been  established.  All 
parties  filed  submissions  on  these 
issues,  but  no  agency  or  public 
submissions  were  received. 

Having  considered  the  record  in  this 
investigation,  including  the  ID  and  all 
submissions  filed  on  review,  the 
Commission  determined  not  to  review 
any  portion  of  the  ID.  The  Commission 
also  determined  that  issuance  of  a 
remedy  as  to  defaulting  respondent  CSI 
is  precluded  by  public  interest  factors. 

This  action  constitutes  the 
Commission's  final  disposition  of  this 
investigation. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.'l9  U.S.C.  1337.  and  section 
210.53  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.53. 

Copies  of  the  non-confidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington,  DC  20436, 
telephone  202-205-3000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  March  10,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  94-6133  Filed  3-15-94;  8:45  ami 
BILUNG  CODE  702(M)2-P 

Pnvestigatlon  No.  337-TA-364] 
Investigation 

In  the  Matter  of  Certain  Curable 
Fluoroelastomer  Compositions  and 
Precursors  Thereof. 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
Februar>^  7,  1994,  under  .section  337  of 
theTariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Minnesota 
Mining  and  Manufacturing  Company, 
3M  Center.  St.  Paul.  Minnesota  55133. 
The  com.plaint,  as  amended,  alleges 
violations  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
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and  the  sale  within  the  United  States 
after  importation  of  certain  curable 
fluoroelastomer  compo?;itions  and 
precursors  thereof,  by  reason  of  alleged 
induced  and  contributory  infringement 
of  claims  1-2.  4-6,  11-12,  and  14-15  of 
U.S.  Letters  Patent  4.297,320,  and  that 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8;45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SVV..  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
en  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATtCN  COWTACT: 
Smith  R.  Brittingham  IV,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2576. 

Authority;  The  authority  for  institution  of 
this  inve.stigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.12  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure.  19 
CFR  210.12. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  March  8, 1994.  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  section  337(a)(l)(B)(i)  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  curabk:  fluoroelastomer 
compositions,  by  reason  of  alleged 
infringement  of  claims  1-2,  4-6,  11-12, 
and  14-15  of  U.S.  Letters  Patent 
4.287,320,  and  whether  there  exists  an 
industry  in  the  L^nited  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  p)arties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Minnesota 
Mining  and  Manufacturing  Company, 
3M  Center,  St.  Paul,  Minnesota  55133. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 


section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  ser%ed. 

Ausimont  U.S.A.,  Inc.,  44  Whippany 
Road,  Post  Office  Box  1838, 
Morristown,  New  Jersey  07962-1838. 

.Ausimont,  S.p.A.,  Foro  Buonaparte,  31, 
20121  Mi lano,  Italy. 

(c)  Smith  R.  Brittingham  IV,  Esq., 
Office  of  Unfair  Import  Investigations, 
U.S.  International  Trade  Commission, 
500  E  Street,  SW.,  room  401-M. 
Washington,  DC  20436,  who  shall  be  the 
Commission  investigative  attorney. 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Respon.ses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  sections  201.16(d)  and  210.21(a)  of 
the  Commission's  Rules,  19  CFR 
201.16(d)  and  210.21(a).  such  responses 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cp.ase  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued;  March  9. 1994. 
Donna  R.  KoehiLke, 
.S«  flary: 
jFRDoc  94-6132  Filed  3-15-94:  8:45  am) 

BILUNG  CO0£  7020-OI-P 


[Investigation  No.  M7-TA-360] 

Decision  ^^ot  To  Review  An  Initial 
Determination  Granting  a  Joint  Motion 
To  Terminate  the  Investigation  With 
Respect  To  Respondent 
Microcomputer  Cable  Co.  on  the  Basis 
of  a  License  Agreement 

In  the  Matter  of  Certain  Devices  for 
Connecting  Computers  Via  Telephone  Lines. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  3)  issued  on  February  8, 
1994,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Farallon  Computing, 
Inc.  ("Farallon")  and  respondent 
Microcomputer  Cable  Co.  ( "MCC")  to 
terminate  the  investigation  as  to  MCC 
on  the  basis  of  a  licensing  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  C.  Rose,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Telephone: 
(202) 205-3113. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1930  in  the 
importation  and  sale  of  certain  devices 
for  connecting  computers  via  telephone 
lines,  on  November  12,  1993;  a  notice  of 
the  institution  was  published  in  the 
Federal  Register  on  November  17, 1993 
(58  FR  60671).  Complainant  Farallon 
alleges  infringement  of  certain  claims  of 
U.S.  Letters  Patent  5.003.579. 

On  January  25.  1994.  Farallon  and 
MCC  filed  a  joint  motion  to  terminate 
the  investigation  with  respect  to  MCC 
on  thf  basis  of  a  licensing  agreement. 
The  Ciommission  investigative  attorney 
supported  the  motion.  The  ALJ  issued 
an  ID  ^^'■aiiting  the  joint  motion  and 
teni)inati."g  the  investigation  as  to  MCC. 
No  petitions  for  review  of  the  ID  were 
filed.  No  agency  or  public  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1910,  19  U.S.C.  1337,  and 
Commission  interim  rule  210.53.  19 
CFR  210.53. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
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Office  of  the  Secretarv',  U.S. 
International  Trade  Commi.ssion.  500  E 
Street.  S\V.,  Washington,  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  March  9,  1994. 
Donna  R.  Koehnke. 
S(xrt'tary 
IFR  Doc.  94-6130  Filed  3-15-94,  8:45  am] 

BILUNG  COOE  702O-02-P 

nnvestlgation  No.  332-349] 

Effects  of  the  Arab  League  Boycott  of 
Israel  on  U.S.  Businesses 

AGENCY:  International  Trade 

Commission. 

ACTION:  Cancellation  of  hearing. 

SUMMARY:  As  of  the  March  9,  1994. 
deadline  for  filing  notices  of 
appearances,  the  Commission  had  not 
received  any  requests  to  appear  at  its 
public  hearing  scheduled  for  March  17, 
1994  in  this  matter.  Therefore,  the 
hearing  in  connection  with  this 
investigation  scheduled  for  March  17, 
1994  at  the  US.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington,  DC.  has  been  cancelled. 

Notice  of  institution  of  the 
investigation  and  the  scheduling  of  the 
hearing  was  published  in  the  Federal 
Register  of  December  8,  1993,  (58  PR 
234). 

EFFECTIVE  DATE:  March  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Peg 
O'Laughlin  (202-205-1819).  Office  of 
Public  Affairs,  U.S.  International  Trade 
Commission.  Hearing  impaired  persons 
can  obtain  information  on  this  matter  by 
contacting  the  Commission's  TDD 
terminal  on  (202-205-1810). 

By  order  of  the  Commission. 

Issupd  March  11.  1994. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc  94-6145  Filed  3-15-94;  8:45  am) 

BILLING  COOE  702O-02-P 

[Investigation  No.  337-TA-351] 

Certain  Removable  Hard  Disk 
Cartridges  and  Products  Containing 
Same 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  9  a.m.  on  March  17. 
1QQ4.  in  Courtroom  C  (room  217),  U.S. 
international  Trade  Commission 


Building,  500  E  St.  SW..  Washington. 
DC,  and  the  hearing  will  commenre 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  March  11,  1994 
Janet  D.  Saxon, 
Administrative  Law  Judge. 
[FR  Doc.  94-6135  Filed  3-15-94;  8:45  am] 

BILUNO  COOE  7020-O2-P 

[Investigation  337-TA-351] 

Receipt  of  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Consent  Order  Agreement 

In  the  Matter  of  Certain  Removable  Hard 
Disk  Cartridges  and  Products  Containing 
Same. 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
consent  order  agreement:  Kevin  Scheier. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  March  7.  1994. 

Copies  of  the  initial  determination, 
the  consent  order  agreement,  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street.  SW.,  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 


person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

By  order  of  the  Commission. 

Issued:  March  7,  1994. 
Donna  R.  Koehnke. 
Secrefor>'. 
[FR  Doc  94-6129  Filed  3-15-94;  8:45  am) 

BILLING  CODE  7020-02-P 


[Investigation  No.  22-64] 

Wheat,  Wheat  Flour,  and  Semolina 

AGENCY:  International  Trade     f 

Commission. 

ACTION:  Scheduling  of  additional  pubUc 

hearings. 

SUMMARY:  The  Commission  will  hold 
additional  hearings  in  connection  with 
this  investigation  beginning  at  9:30  a.m. 
on  April  7.  1994,  in  Bismarck,  ND  and 
at  10  a.m.  on  April  8.  1994.  in  Shelby, 
MT.  Requests  to  appear  at  the  hearings 
should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  on  or 
before  March  25, 1994.  Requestors  will 
be  notified  by  the  Commission  of  the 
location  of  the  public  hearings,  as  well 
as  any  time  limitations  to  be  imposed  on 
testimony.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearings  are  governed  by  §§  201.6(b)(2) 
and  201.13(f)  of  the  Commission's  rules. 
EFFECTIVE  DATE:  March  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183).  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  For 
further  information  concerning  the 
scope  of  investigations  and  the  conduct 
of  this  investigation  and  rules  of  general 
application,  see  the  Commission's 
notice  of  institution  (59  FR  3736. 


Federal  Register  /  Vol.  59,  No.  ,51   /  Wednesdav.  March   16.  1994  /  Notices 


12347 


January  26,  1994)  and  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  204  (19 
CFR  part  204). 

Written  submissions. — Each  person  or 
group  of  persons  filing  a  request  to 
appear  at  these  hearings  is  encouraged 
to  submit  a  written  copy  of  testimony/ 
information  pertinent  to  the  subject  of 
the  investigation  on  or  before  March  30, 
1994.  A  signed  original  and  fourteen 
(14)  copies  of  each  submission  must  be 
filed  with  the  Secretary  in  accordance 
with  the  provisions  of  section  201.8  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  confidential  business 
information  must  also  conform  with  the 
requirements  of  section  201 .6  of  the 
Commission's  rules. 

All  written  submissions  except  for 
confidential  business  information  will 
be  available  for  public  inspection  during 
regular  business  hours,  8:45  a.m.  to  5:15 
p.m.  in  the  Office  of  the  Secretary. 

Any  information  for  which 
confidential  business  treatment  is 
desired  must  be  submitted  separately. 
The  envelope  and  all  pages  of  such 
submission  must  be  clearly  labeled 
"Confidential  Business  Information." 
Confidential  submissions  and  requests 
for  confidential  treatment  must  conform 
with  the  requirements  of  section  201.fi 
of  the  Commission's  rules  (19  CFR 
201.6). 

As  stated  in  the  Commission's 
Federal  Register  notice  of  January  26, 
1994.  the  Commission  has  also 
scheduled  a  hearing  in  this  matter  for 
Washington,  DC,  on  May  12,  1994.  The 
overall  deadline  for  WTitten  submissions 
in  this  investigation,  including  post- 
hearir.g  briefs,  is  May  19,  1994. 

This  notice  is  published  pursuant  to 
section  204.4  of  the  Commissions  rules 
(19  CFR  204.4). 

By  order  of  the  Commission. 

Issued:  March  9.  19P4- 
Donna  R.  Koehnke, 
SecKtary. 
[PR  Doc.  94-6131  Filed  3-15-94;  8:45  am) 

BILUNG  CODE  T02O-02-P 


[Investigation  No.  731-TA-644  (Final)] 

Welded  Stainless  Steel  Pipe  From 
Malaysia 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines. ^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industn'  in  the  United  States  is  not 
materially  retarded  by  reason  of  imports 
from  Malaysia  of  welded  austenitic 
stainless  steel  pipe,  provided  for  in 
subheadings  7306.40.10  and  7306.40.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  September  1, 

1993,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  welded 
stainless  steel  pipe  from  Malaysia  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b{b)).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  Washington,  DC.  and  bv 
publishing  the  notice  in  the  Federal 
Register  of  September  22,  1993  (58  FR 
49317).  The  hearing  was  held  in 
Washington,  DC.  on  January  27.  1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  March  7, 

1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2744 
(March  1994),  entitled  "Welded 
Stainless  Steel  Pipe  from  Malaysia: 
Investigation  No.  731-TA-644  (Final)." 

Issued:  March  11,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary 
(FR  Doc.  94-6134  Filed  3-15-94;  8:45  am) 

BILUNG  CODE  702O-02-P 


>  The  record  is  defined  in  §  207.2(f)  of  ihe 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2 Chairman  Newquist  and  Commissioner  Rohr 
dissenting. 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  room  3219,  Washington.  DC 
20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-55  (Sub-No.  478X).  CSX 
Transportation.  Inc.  abandonment  in 
Bell  County,  Kentucky  and  Claiborne 
County,  Tennessee  and, 

AB-290  (Sub-No.  138X).  Norfolk 
Southern  Railway  Company 
discontinuance  of  trackage  rights  in  Bell 
County.  Kentucky  and  Clairbome 
County,  Tennessee.  Ea  available  3/11/ 
94. 

AB-400  (Sub-No.  2X),  Seminole  Gulf 
Railway.  Inc..  as  general  partner  of 
Seminole  Gulf  Railway.  L.P. — 
Abandonment  exemption — portion  of 
Baker  Spur  Line  in  I^e  County.  Florida. 
Ea  available  3/8/94. 

AB-156  (Sub-No.  19X),  Delaware  and 
Hudson  Railway  Company,  Inc. — 
Abandonment  exemption — in  Saratoga 
and  Warren  Counties,  New  York.  Ea 
available  3/8/94. 

AB-167  (Sub-No.  1129X) 
Consolidated  Rail  Corp. — Abandonment 
Exemption — in  Chester  County.  PA.  Ea 
available  3/11/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-406  (Sub-No.  2X).  Central  Kansas 
Railway.  Inc. — Abandonment 
Exemption — in  Barber  and  Kiowa 
Counties,  KS.  Ea  available  3/10/94. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc  94-6089  Filed  3-15-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  1658-«4] 

Immigration  and  Naturalization  Service 
User  Fee  Advisory  Committee:  Meeting 

AGENCY:  Immigration  and  Naturalization 

Serv  ice,  [ustice. 

ACTION:  Notice  of  meeting. 

Committee  Holding  Meeting:  Immigration 
and  Naturalization  Service  User  Fee 
Advisory  Committee. 

Diite  and  Time:  March  30, 1994,  at  9;30 
d  m. 

Place  The  Third  Floor  Assembly  Room  at 
Baltunore-VVashir.gton  International  Airfxjrt. 
Baltimore.  Mar\land.  telephone  number: 
(410)  962-3610 

Status  Open.  Tenth  meeting  of  this 
Advisory  Committee. 

Purpose  Performance  of  advisory 
resfKsnsibihties  to  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
pursuant  to  section  286(k)  of  the  Immigration 
and  Nationality  Act,  as  amended,  8  US.C 
n56(k)  and  the  Federal  .Advis<:)ry  Committee 
.Ac!  5  use  app  2.  The  responsibilities  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the  Immigration 
and  Naturalization  Service  on  issues  related 
to  the  performance  of  airport  and  seaport 
immigration  inspectional  services.  This 
advice  should  include,  but  need  not  be 
limited  to,  the  time  period  during  which 
such  services  should  be  performed,  the 
proper  number  and  deployment  of  inspection 
officen.  the  level  of  fees,  and  the 
appropriateness  of  any  proposed  fee.  These 
responsibilities  are  related  to  the  assessment 
of  an  immigration  user  fee  pursuant  to 
section  286(d)  of  the  Immigration  and 
Ndtionaliry  Act.  as  amended,  8  U.S.C 
1356(dl  The  committee  focuses  attention  on 
those  areas  of  most  concern  and  benefit  to  the 
travel  industry',  the  traveling  public,  and  the 
Federal  government. 

.^genda 

1.  Introduction  of  the  Committee  members. 

2  Discussion  of  administrative  issues. 

3  Discussion  of  activities  since  last 
meeting. 

4  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5  Discussion  of  future  traffic  trends. 

6  Discussion  of  relevant  written 
statements  submitted  in  advance  by  members 
of  the  public. 

7.  .Scheduling  of  next  meeting. 

Public  Participation  The  meeting  is  op)en 
to  the  public,  but  advance  notice  of 
attendance  is  requested  to  ensure  adc-<juate 
seating.  Pursons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2)  days 
prior  to  the  meeting.  Members  of  the  public 
may  submit  written  statements  at  any  time 
before  or  after  the  meeting  to  the  contact 


person  for  consideration  by  this  Advisory 
Committee.  Only  written  statements  received 
at  least  five  (5)  days  prior  to  the  meeting  by 
the  contact  person  will  be  considered  for 
discussion  at  the  meeting. 

Contact  Person:  Elaine  Schaming.  Office  of 
the  Assistant  Commissioner.  Insj>ections. 
Immigration  and  Naturalization  Service, 
rofjm  7223.  425  I  Street.  NW.,  Washington. 
DC  20536.  telephone  number  (202)  514-9587 
or  fax  number  202-514-8345. 

Dated:  March  10. 1994. 
Doris  Meissner. 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  94-6040  Filed  3-15-94;  8:45  am) 

BtLUNO  CODE  441&-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-29,253] 

Plains  Petroleum  Operating  Co., 
Lal(ewood.  CO;  Affirmative 
Detemii nation  Regarding  Application 
for  Reconsideration 

On  February  16,  1994,  the  petitioners 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  February 
4,  1994  and  was  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8662). 

The  petitioners,  all  involved  in 
exploration,  state  that  they  are  a 
separate  appropriate  subdivision  from 
the  Plains  Operating  Company  and  that 
their  petition  should  be  evaluated  on 
the  basis  of  the  criteria  relevant  to  the 
Exploration  Group. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  7th  day  of 
.March  1994. 
Stephen  A.  W'andncr, 
Deputy  Director.  Office  of  Legislation  & 
Actuarial  Services,  Unemployment  Insurance 
Ser\ice. 

[FR  Doc.  94-6016  Filed  3-15-94,  8:45  ami 

BILUHG  COOE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligit>4lity  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(a)  of 
Subchapter  D.  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TA.\  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (IX)L)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  March  28,  1994. 

Also,  interested  persons  are  invited  to 
submit  wTitten  com.ments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  March  28,  1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTA.^,  ETA.  DOL.  room 
C-4318.  200  Constitution  Avenue  NW,. 
Washington,  DC  20210. 

Signed  at  Washington,  DC.  this  7th  day  of 
March  1994. 
Marvin  M.  Pocks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Petitoner;  Uniorvworkers-'firm 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition  No. 

Articles  produced 

Amxo     Stainless     and     Products 

(USWA). 

Key  Tronic  Corporation  (Co)  

True  Temper  Hardware  Company 

(USWA). 

Heater  Wire  (Co)  

J.C.  Penney  Inc.  (wkrs)  

Peterson  Shake  Co.  Inc.  (wkrs)  

Bndgeville,  PA 

Cheney.  WA  

Hamsburg.  PA  

El  Paso,  TX  

Newark,  DE  

Amanda  Park,  WA  . 

02/24/94 

03'0l/94 
03/01/94 

03/02/94 

03/04/94 
03/04/94 

02/24/94 

02/25/94 
02/2a'94 

02/28/94 
02/28/94 
03/03/94 

NAFTA-00035 

NAFTA-00036 
NAFTA-00037 

NAFTA-00038 
NAFTA-O0039 
NAFTA-00040 

Stainless  steel  products. 

Keyboards. 
Workmate  tables. 

FcmI  heater,  pet  heater. 
Window  coverings. 
Wood  shingles  and  ndges. 

(FR  Doc  94-6017  Field  3-15-94;  8:45  am] 

BILLINQ  CODE  4S10^3O-M 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-9601,  et  a!.] 

Proposed  Exemptions;  Genelabs 
Technologies,  Inc.;  Section  401(k) 
Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  v\Tilten  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  .state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 


Labor.  200  Constitution  .Avenue.  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  c:opy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  .Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836.  32847,  August  10.  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


Genelabs  Technologies.  Inc.  Section 
401(k)  Plan  (the  Plan)  Located  in 
Redwood  City,  CA 

iApplication  No.  0-9601) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10.  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
fb)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  by  the  Plan  of  Group 
Annuity  Contract  Number  7410  (GA- 
7410)  issued  by  Mutual  Benefit  Life 
Insurance  Company  (Mutual  Benefit), 
located  in  Newark.  New  Jersey  to 
Genelabs  Technologies,  Inc..  located  in 
Redwood  City.  California  (the 
Employer),  the  sponsoring  employer 
and  a  party  in  interest  with  respect  to 
the  Plan,  provided  that:  (1)  The  Sale  is 
a  one-time  transaction  for  cash:  (2)  the 
plan  does  not  experience  any  loss  nor 
incur  any  expenses  from  the  transaction; 
(3)  the  Plan  receives  no  less  than  the  fair 
market  value  of  GA-7410  as  determined 
at  the  time  of  the  Sale;  and  (4)  the 
independent  trustee  for  the  Plan 
determines  the  fair  market  value  of  GA- 
7410  and  also  determines  that  the  Sale 
is  appropriate  for  the  Plan  and  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

Summary  of  Facts  and  Fepresentations 

1.  The  Employer,  a  California 
corporation,  was  incorporated  in  1984, 
and  its  securities  are  publicly  traded  on 
NASDAQ.  The  Employer  is  engaged 
primarily  in  the  research  and 
development  of  human  health  care 
products  for  the  diagnosis,  prevention, 
and  treatment  of  viral  diseases  and 
cancer.  Currently,  the  Employer  is 
conducting  research  on  therapeutics  for 
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.MDS,  hepatitis,  herpes,  and  drug 
resistant  cancer. 

2.  The  Plan  is  a  defined  contribution 
plan,  with  individual  accounts  for  the 
participants,  which  is  intended  to  meet 
the  qualification  requirements  of 
sections  401(a)  and  401(k)  of  the  Code. 
Also,  the  Plan  intends  to  comply  with 
section  404(c)  of  the  Act  and  the 
regulations  thereunder  whereby  the 
participants  of  the  Plan  self-direct  the 
investments  of  their  respective  accounts 
in  the  Plan. 

As  of  December  31.  1992.  the  Plan 
^?.(i  148  participants  and  total  assets  of 
S'5f)6,6.57.  Approximately  35  percent  of 
the  total  as.sets,  valued  at  5343,108, 
were  invested  under  GA-7410  in  three 
different  guaranteed  investment 
(t-rtificates  (GCs)  on  behalf  of  54 
participants  in  the  Plan. 

The  Plan  is  administered  by  a 
committee  of  at  least  three  individuals 
(the  Committee)  that  is  appointed  by  the 
President  or  The  Board  of  Directors  of 
the  Employer. I  Among  other  things,  the 
Committee  has  the  responsibility  for 
selecting  the  optional  investment 
vehicles  that  are  used  by  the 
participants  when  self-directing  the 
investments  of  their  individual  accounts 
in  the  Plan.  Also,  the  Committee 
appoints  legal  counsel,  accountants, 
investment  advisers,  and  the  trustee  for 
the  Plan. 

The  current  investment  adviser  for  the 
Plan  is  Retirement  Benefits  Planning 
(RBP).  a  California  partnership,  located 
in  San  Ramon,  California.  RBP  is 
registered  under  the  Investment 
Advisers  Act  of  1940  and  is  retained  by 
the  Committee  to  advise  the  Committee 
on  funding  policies;  to  monitor  the 
quarterly  performance  of  investments  by 
the  Plan;  and.  based  on  the  funding 
policy  of  the  Plan,  to  advise  the 
Committee  on  new  fund  managers. 

On  September  2B,  1991,  the  Bank  of 
America  National  Trust  and  Savings 
Association  (Bank  of  America),  located 
in  San  Francisco,  California,  was 
appointed  trustee  (the  Trustee)  for  the 
Plan.  The  applicant  represents  that  the 
Trustee,  as  the  custodian  of  the  assets  of 
the  Plan,  is  to  ensure  that  assets  of  the 
Plan  are  properly  and  legally  held  in 
trust  as  required  by  the  Act.  and  is  to 
oversee  the  establishment  and 
maintenance  of  the  investment  and 
disbursement  accounts  of  the  Plan. 


3.  The  Plan  authorizes  the  Employer 
to  appoint  the  named  fiduciaries  who 
are  to  select  the  optional  investment 
vehicles  offered  to  participants  of  the 
Plan.  After  the  named  fiduciaries  make 
a  selection  of  the  investment  vehicles, 
the  Plan  participants  make  their  own 
decisions  as  to  which  investment 
vehicles  to  invest  the  assets  of  their 
individual  accounts.  At  the  selection 
and  direction  of  previous  fiduciaries,^ 
from  September  1. 1988,  the  effective 
date  of  the  Plan,  until  October  30,  1991. 
all  assets  in  the  Plan  were  invested  in 
GA-7410.J  The  Mutual  Benefit 
investment  vehicles  under  GA-7410 
included  the  GCs,  providing  for  yields 
at  a  fixed  rate  of  interest  to  be  paid  at 
stated  maturity  periods,  and  two 
different  variable  annuity  accounts 
("separate  accounts"),  designated  as  the 
Equity  Growlh  Account  and  the 
Aggressive  Equity  Account. 

4.  On  July  16.  1991,  the  Commissioner 
of  Insurance  for  the  State  of  New  Jersey 
(the  Insurance  Commissioner)  placed 
Mutual  Benefit  in  conservatorship  and 
rehabilitation,  causing  Mutual  Benefit  to 
suspend  all  payments  on  Mutual  Benefit 
accounts,  including  the  GCs.  On  August 
7.  1991,  the  Superior  Court  of  New 
Jersey  removed  restrictions  on 
withdrawals  of  assets  from  Mutual 
Benefit  which  were  maintained  in 
"separate  accounts."  This  court  order  of 
August  7, 1991.  enabled  the  Plan  to 
withdraw  all  its  investment  in  GA- 
7410,  except  for  the  portion  invested  in 
the  GCs. 

On  September  27. 1991,  the  Employer 
requested  that  Mutual  Benefit  transfer 
the  assets  of  the  Plan  freed  by  the  Order 
of  the  Superior  Court  of  New  Jersey  to 
the  Bank  of  America  as  Trustee  for  the 
Plan.  On  October  30, 1991,  and 
November  14,  1991.  Mutual  Benefit 
transferred  the  total  sum  of  $414,262.92, 
which  consisted  of  the  value  of  the  Plan 
assets  invested  in  the  "separate 
accounts"  under  GA-7410.  The  transfer 
of  Plan  assets  to  the  Bank  of  America 
did  not  include  the  remaining  assets 
invested  in  Mutual  Benefit  GCs  under 
GA-7410,  which  are  valued  at  S343.108 
and  make  up  approximartely  35  percent 
of  the  total  assets  of  the  Plan. 

5.  On  November  10,  1993,  the  New 
Jersey  Superior  Court  approved  a 


rehabilitation  plan  for  Mutual  Benefit. 
The  terms  of  the  rehabilitation  plan 
provided  that  either  the  Mutual  Benefit 
GCs  would  be  paid  in  full  with  a 
reduced  rate  of  interest  over  an 
extended  period  of  time;  or 
alternatively,  the  investors  in  the  GCs 
could  choose  not  to  participate  in  the 
rehabilitation  plan  but  instead,  could 
choose  to  receive  45  percent  of  the  value 
of  their  respective  investment  in  the 
GCs. 

In  lieu  of  subjecting  participants  of 
the  Plan  to  either  of  these  choices  under 
the  rehabilitation  plan  of  the  court,  the 
Employer  proposes  to  purchase  for  cash 
the  Mutual  Benefit  GA-7410.  In  this 
regard,  the  Employer  proposes  to  pay 
the  Plan,  in  a  one-time  cash  sale 
transaction,  the  face  value  of  the  GCs. 
No  expenses  will  be  incurred  by  the 
Plan  from  the  proposed  transaction.  The 
pa^Tnent  to  be  made  by  the  Employer  to 
the  Plan  will  be  the  total  amount  paid 
by  the  Plan  for  the  GCs  (less  any 
withdrawals  previously  made  under  the 
GCs)  plus  accrued  interest.  The  amount 
of  interest  accrued  to  each  GC  to 
December  31,  1991,  will  be  calculated 
by  using  the  rates  guaranteed  under  the 
terms  of  each  GC.*  Interest  accrued  on 
all  three  GCs  after  December  31.  1991, 
to  the  date  of  the  Sale  will  be  calculated 
at  the  rate  of  4  percent  for  the  period 
from  January  1.  1992,  through  Ctecember 
31. 1992.  and  at  the  rate  of  3V■^  percent 
for  the  period  from  January  1.  1993.  to 
the  date  of  the  proposed  Sale.  The  4 
percent  interest  rate  to  be  used  to 
calculate  the  amount  of  interest 
accumulated  by  the  GCs  for  1992.  and 
the  3Vz  percent  interest  rate  to  be  used 
to  calculate  the  amount  of  interest 
accumulated  by  the  GCs  for  1993  to  the 
date  of  tlie  proposed  Sale  are  rates  of 
interest  that  were  determined  under  the 
rehabilitation  plan  ordered  by  the  New 
Jersey  Superior  Court  on  November  13, 
1993'. 

The  applicant  represents  that  tlie 
amount  of  the  payment  for  GA-7410 
will  be  determined  on  the  date  of  the 
proposed  Sale  by  the  Bank  of  America, 
as  the  independent  trustee  of  the  Plan. 

6.  The  applicant  represents  that  the 
proposed  transaction  will  relieve  the 
Plan  and  its  participants  of  any  risk 
associated  with  retaining  the  GCs  and 


1  The  current  Commitlee  consists  of  four 
employees  of  the  Employer:  Kenneth  P.  McCarthv. 
Vice  President.  Human  Resources:  Roben  Benson. 
Vice  President  and  General  Counsel;  Michael 
.•\nderson.  Controller;  I-aVonne  Young,  Associate 
.Scientist.  (Mr  Michael  Anderson  is  represented  by 
the  applicant  to  be  resigning  his  position  with  the 
L.Tiployer  and  the  Committee.) 


2  The  original  Tiduciaries,  who  vk-ere  employees 
of  the  Employer,  have  since  left  their  employment 
and  resigned  as  Piduciaries  of  the  Plan. 

'The  Department  notes  that  the  decision  by  the 
named  fiduciaries  to  offer  GA-7410  as  an 
investment  vehicle  is  governed  by  the  fiduciary 
responsibility  requirements  of  Part  4.  Subtitle  B. 
Title  I  of  the  Act.  In  this  regard,  the  Department  is 
not  proposing  relief  herein  for  any  violations  of  Part 
4  of  the  Act  which  may  have  ari.sen  as  a  result  of 
the  acquisition  and  holding  by  the  Plan  of  GA-7410 
issued  by  Mutual  Benefit. 


•C^enificate  No.  0001;  8.90  percent  for  the  period 
September  1. 1988.  to  August  31,  1989.  and  8.40 
percent  from  September  1,  1989  to  December  31. 
1991. 

Cerlincate  No.  0002;  7.60  percent  for  the  period 
September  1.  1989.  to  ,^ugust  31.  1990.  and  7.10 
percent  from  September  1. 1990.  to  December  31. 
1991. 

Certificale  No.  0003;  7.75  percent  for  the  period 
September  1.  1990.  to  August  31,  1991,  and  7.25 
percent  from  September  1. 1991.  to  December  31. 
1991. 
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will  permit  the  participants  to  redirect 
the  funds  invested  in  the  GCs  to  safer 
investments  without  any  loss  to  the 
individual  accounts  of  the  participants 
in  the  Plan.  Furthermore,  the  applicant 
represents  that  the  proposed  transaction 
will  enable  the  Plan  to  resume  paying 
distributions  out  of  the  funds  that  were 
invested  in  the  GCs  and  due  to 
particip>ants  under  the  terms  of  the  Plan. 

7.  The  Bank  of  America  as  the 
independent  fiduciary  of  the  Plan  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries,  and  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries.  The  Bank  of  America 
represents  that  the  proceeds  from  the 
Sale  will  enable  the  Plan  and  its 
participants  and  beneficiaries  to  avoid 
the  continued  risk  associated  with 
holding  the  GCs  under  GA-7410.  Also, 
the  Bank  of  America  represents  that  the 
proposed  transaction  will  permit  the 
participants  to  direct  the  proceeds  from 
the  Sale  into  safer  investments  and 
remove  their  funds  in  the  Plan  from  an 
illiquid  investment. 

In  addition,  the  Bank  of  America 
represents  that  in  its  capacity  of 
independent  fiduciary  for  the  Plan  it 
will  calculate  the  value  of  GA-7410,  as 
stated  above,  on  the  date  of  the  Sale  to 
determine  the  price  that  the  Employer 
will  pay  for  its  purchase  of  GA-7410. 

8.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (a)  The  Plan 
will  receive  in  a  one-lime  transaction 
cash  for  the  Mutual  Benefit  GCs.  an 
amount  equal  to  their  face  value  plus 
accrued  interest  as  of  the  date  of  Sale, 
which  a  qualified,  independent 
fiduciary  has  determined  to  be  not  less 
than  the  fair  market  value  of  the  Mutual 
Benefit  GCs;  (b)  the  transaction  will 
enable  tise  Plan  and  its  participants  and 
beneficiaries  to  avoid  any  risk  that 
would  be  associated  with  the  continued 
holding  of  the  Mutual  Benefit  GCs.  and 
will  permit  the  directing  of  assets  to 
safer  investments;  (c)  the  Plan  will  not 
incur  any  e.xpenses  with  respect  to  the 
proposed  transaction;  and  (d)  the 
Trustee  has  determined  that  the  Sale  at 
the  proposed  price  is  in  the  best 
interests  of  the  participants  and 
beneficiaries  of  the  Plan. 

FOR  FURTHER  INFORMATTON  CONTACT:  Mr. 
C.  E.  fieaver  of  the  Department. 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  numlier.) 


Southern  Union  Company.  Southern 
Union  Savings  Plan  (the  Plan)  Located 
in  Austin,  TX 

(Applicntion  No.  D-95941 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
PR  32836.  32847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (!>)(!) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code  shall  not  apply  to.  (1)  The  past 
acquisition  by  the  Plan  of  certain 
transferable  stock  rights  (the  Rights) 
pursuant  to  a  stock  rights  offering  (the 
Offering)  by  Southern  Union  Company 
(the  Employer),  the  sponsor  of  the  Plan; 
(2)  the  past  holding  of  the  Rights  by  the 
Plan  during  the  subscription  period  of 
the  Offering;  and  (3)  the  disposition  or 
exercise  of  the  Rights  by  the  Plan; 
provided  that  the  following  conditions 
are  satisfied: 

(A)  The  Plan's  acquisition  and 
holding  of  the  Rights  occurred  in 
connection  with  the  Offering  made 
available  to  all  shareholders  of  common 
stock  of  the  Employer; 

(B)  The  Plan  s  acquisition  and  holding 
of  the  Rights  resulted  from  an 
independent  act  of  the  Employer  as  a 
corporate  entity,  and  all  holders  of  the 
common  stock  of  the  Employer, 
including  the  Plan,  were  treated  in  the 
same  manner  with  respect  to  the 
Offering;  and 

(C)  All  decisions  regarding  the 
holding  and  disposition  of  the  Rights  by 
the  Plan  were  made,  in  accordance  with 
Plan  provisions  for  individually- 
directed  investment  of  participant 
accounts,  by  the  individual  Plan 
participants  whose  accounts  in  the  Plan 
received  Rights  in  connection  with  the 
Offering,  including  all  determinations 
regarding  the  exercise  or  sale  of  the 
Rights  received  through  the  Offering 
(except  for  those  participants  who  failed 
to  file  timely  and  valid  instnictions 
concerning  the  Rights,  in  which  case  the 
Rights  were  sold). 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of 
November  30.  1993. 

Summary  of  Facts  and  Representations 

1.  The  Employer,  a  natural  gas 
company,  is  a  Delaware  Corporation 
with  corporate  headquarters  in  Austin, 
Texas.  As  of  November  30.  1993,  there 


were  issued  and  outstanding  5,252.110 
shares  of  Employer  common  stock  (the 
Common  Slock),  of  which  54.463 
shares,  or  about  1.04  percent,  were  held 
by  the  Plan.  The  Plan  is  a  defined 
contribution  employee  benefit  plan 
intended  to  satisfy  the  requirements  of 
sections  401(a)  and  401(k)  of  the  Code. 
The  Plan  provides  for  individual 
participant  accounts  (the  AccountsSand 
participant-directed  investment  of  the 
Accounts  among  four  investment  funds, 
one  of  which  invests  exclusively  in  the 
Common  Stock  (the  Stock  Fund). 
Participants  can  also  choose  to  invest  in 
an  equity  fund,  a  balanced  portfolio 
fund  and  a  fixed  income  fund  '  Each 
participant  may  have  as  many  as  four 
Accounts  under  the  Plan,  including  a 
tax-deferred  personal  contributions 
account,  a  rollover  account,  a  post-tax 
personal  contnbulions  account  and  an 
employer  contributions  account.  As  of 
November  30,  1993,  there  were  810 
participants  in  the  Plan,  of  which  773 
had  at  least  one  Account  with  an 
investment  in  the  Stock  Fund.  As  of  that 
same  date,  the  Plan  held  total  assets  of 
approximately  $6,047,003.  The  tnistee 
of  the  Plan  is  Merrill  Lynch  Trust 
Company  of  Texas  (the  Trustee). 

2.  The  Employer  represents  that  it 
decided  to  commence  the  Offering  as  a 
means  of  raising  equity  capital  in 
connection  with  the  anticipated 
purchase  of  certain  natural  gas 
operations  located  in  Missouri.  The 
Employer  represents  that  this  decision 
was  reached  after  corLsultation  with  the 
Employer's  financial  advisors  and  that 
the  Offering  was  extended  to  all  holders 
of  the  Common  Stock. 

3.  On  November  30, 1993  (the  Record 
Date),  the  Employer  commenced  the 
Offering  by  issuing  to  all  record  holders 
of  the  Common  Stock  .38  Rights*  for 
each  share  of  Common  Stock  held. 

The  number  of  Rights  actually 
distributed  to  each  shareholder  was 
rounded  up  to  the  nearest  whole  Right. 
Each  Right  entitled  its  holder  to 
purchase  one  share  of  Common  Stock 
(the  Basic  Subscription  Privilege)  at  an 
exercise  price  of  $25.00  per  share.  Each 
Right  also  included  the  right  to 
subscribe  (the  Additional  Subscription 
Privilege),  at  the  exercise  price  of  $25.00 
per  share,  for  an  additional,  unlimited 
number  of  sliares  of  Common  Stock 
(Additional  Shares)  remaining  after 
satisfaction  of  subscriptions  pursuant  to 
the  Basic  Subscription  Privilege.  Only 


>  The  Department  expresses  no  opinion  as  to 
whether  the  PUn  provlsioos  satisfy  the 
requirements  of  section  404(c)  of  the  Act  and  the 
regulationf  promulgated  thereunder. 

*The  Department  notes  that  the  Rights  do  not 
constitute  "qualifying  employer  securities"  within 
the  meaning  of  section  407ldKSl  ol  the  Act 
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owners  of  the  Common  Stock  who 
exercised  the  Basic  Subscription 
Privilege  in  full  were  entitled  to  exercise 
the  Additional  Subscription  Privilege. 
All  funds  submitted  in  exercise  of 
Additional  Subscription  Privileges  were 
deposited  in  escrow  with  Chemical 
Bank  pending  satisfaction  of  all  Basic 
Subscription  Privilege  subscriptions.  If 
the  number  of  Additional  Shares 
available  to  satisfy'  Additional 
Subscjiption  Privilege  requests  were 
insufficient  to  meet  all  such  requests, 
the  available  Additional  Shares  were  to 
be  allocated  pro  rata  among  all 
Additional  Subscription  Privilege 
subscribers  in  proportion  to  the  number 
of  shares  purchased  by  them  through 
exercise  of  the  Basic  Subscription 
Privilege.  The  Employer  authorized  the 
issuance  of  up  to  2,000.000  Additional 
Shares  through  the  Offering,  which  also 
featured  a  standby  purchase  agreement 
which  is  not  involved  in  the  exemption 
proposed  herein.  Under  the  standby 
purchase  agreement  certain  individuals 
agreed  to  purchase  any  shares  not 
purchased  by  holders  of  the  Rights. 

The  Employer  represents  that  the 
Offering  did  not  involve  any  guarantee 
or  other  assurance  that  any  market  for 
the  Rights  would  develop  or  remain 
available  during  the  Offering.  However, 
the  Rights  traded  on  the  American  Stock 
Exchange  through  December  22,  1993.'' 
The  Offering  expired  at  5  p.m.  on 
December  23,  1993.  at  which  time  no 
further  exercising  of  Rjghts  occurred. 

4.  In  anticipation  of  the  Offering,  the 
Plan  and  its  related  trust  agreement  (the 
Trust  Agreement)  were  amended  to 
establish  procedures  which  would 
permit  each  Plan  participant  with  an 
.Account  balance  invested  in  the  Stock 
Fund  (collectively,  the  Invested 
Participants)  as  of  November  30.  1993  to 
elect  to  either  exercise  or  sell  the  Rights 
attributable  to  his  Account.  The 
Employer  represents  that  on  December 
3.  1993,  all  Invested  Participants  were 
sent,  by  first  class  L'nited  States  mail,  a 
copy  of  the  prospectus  relating  to  the 
Offering  published  by  the  Employer,  a 
letter  from  the  Trustee  providing 
information  about  the  Offering  and 
describing  the  procedures  for 
participant  elections  with  respect  to  the 
Offering,  and  an  election  form.  The 
election  fonns  sent  to  Invested 
Participants  enabled  each  of  them  to 
direct  the  Plan's  third  party 
administrator  to  instruct  the  Plan's 
broker  to  exercise  the  Rights  allocable  to 
the  Invested  Participant's  Accounts  or  to 
sell  such  Rights  on  the  open  market. 
Invested  Participants'  instructions  to 


sell  Rights  were  executed  as  they  were 
received.  As  provided  in  the  Plan  and 
Trust  Agreement,  as  amended,  the 
Rights  of  any  Invested  Participant  •*  who 
failed  to  submit  an  election  form  by  the 
due  date,  or  submitted  an  invalid 
election  form,  were  sold  on  the  open 
market  on  December  22, 1993.  The 
Employer  represents  that  such  required 
sales  were  disclosed  to  the  Invested 
Participants  in  the  informational 
documents  sent  on  December  3, 1993. 

5.  Rights  were  exercisable  and 
Additional  Shares  could  be  subscribed 
for  under  the  Additional  Subscription 
Privilege  by  an  Invested  Participant  only 
to  the  extent  of  non-Stock  Fund 
investments  available  in  his  or  her 
Accounts.  If  such  investments  in  an 
Invested  Participant's  Accounts  were 
insufficient  to  pay  the  exercise  price  for 
all  the  Rights  that  the  Invested 
Participant  instructed  should  be 
exercised,  any  Rights  that  could  not  be 
exercised  were  sold  on  the  open  market 
on  December  22, 1993.  The  Employer 
represents  that  such  required  sales  were 
disclosed  in  the  informational 
documents  sent  to  Invested  Participants 
on  December  3, 1993.  For  each  Invested 
Participant  who  directed  the  exercise  of 
Rights  attributable  to  his  or  her 
Accounts,  the  funds  needed  to  pay  the 
exercise  price  were  obtained  by 
liquidating  the  non-Stock  Fund 
investments  in  the  Invested 
Participant's  Accounts  based  upon  the 
values  of  such  investments  as  of  the 
close  of  the  market  on  December  20, 
1993.  The  Employer  represents  that  the 
actual  liquidations  of  non-Stock 
investments  took  place  on  December  21, 
1993. 

Because  the  per  unit  selling  prices  of 
the  non-Stock  Fund  investments  on 
December  21,  1993  were  generally  less 
than  the  market  values  of  such  units  at 
the  close  of  the  market  on  December  20. 
1993,  a  shortfall  of  funds  occurred.  To 
the  extent  this  shortfall  caused  an 
Invested  Participant  to  have  insufficient 
funds  available  to  exercise  all  of  the 
Rights  the  Invested  Participant  had 
elected  to  exercise,  the  excess  Rights 
were  sold  on  the  open  Market  on 
December  22, 1993  and  the  proceeds 


■  The  common  stock  of  ihe  Employer  is  also 
tradtfd  on  the  American  Slock  h.v.,h,inge. 


•The  Employer  represents  that  no  Rights 
attributable  to  the  Accounts  of  Invested  Participants 
subject  to  the  provisions  of  section  16(b)  of  the 
Securities  Exchange  Act  of  1934  (collectively,  the 
section  16(b)  Participants)  were  sold.  Section  16(b) 
Participants  were  allowed  to  exercise  Rights  and 
subscribe  for  Additional  Shares  under  the 
Additional  Subscription  Privilege  on  the  same  basis 
as  other  Invested  Participants.  Persons  subject  to 
section  16(b)  are. officers,  directors,  and  10%  or 
more  shareholders  of  the  Employer.  The  Employer 
represents  that  there  were  six  section  16(b) 
Participants. 


were  allocated  to  the  Accounts  of  the 
Participants  whose  Rights  were  sold. 
6.  In  the  event  that  the  market  price 
for  the  Common  Stock,  including  any 
applicable  brokerage  commissions  and 
other  expenses,  at  10  a.m.  C.S.T.  on 
December  23,  1993  was  less  than  $25.00 
per  share  (the  exercise  price  under  the 
Offering),  the  Plan  and  Tru.st 
Agreement,  as  amended,  provided  that 
Rights  would  not  be  exercised. 
However,  in  the  above  situation,  an 
Invested  Participant  was  permitted  to: 
(a)  Elect  in  anticipation  of  such 
circumstances  that  the  proceeds 
otherwise  available  to  fund  the  exercise 
of  Rights  and  the  purchase  of  Additional 
Shares  under  the  Additional 
Subscription  privilege  be  used  instead 
to  purchase  shares  of  the  Common  Stock 
on  the  open  market,  or  (b)  in  the 
absence  of  such  an  election,  refrain  from 
purchasing  any  Common  Stock,  either 
through  exercise  of  the  Rights  or  on  the 
open  market.  The  Employer  represents 
that  at  10  a.m.  C.S.T.  on  December  23, 
1993,  the  exercise  price  of  a  Right  was 
less  than  the  market  price  for  a  share  of 
the  Common  Stock  on  the  American 
Stock  Exchange,  after  giving  effect  to 
any  applicable  brokerage  commissions 
and  other  expenses.  Accordingly,  the 
Plan's  broker  exercised  all  Rights  for 
which  directions  to  exercise  were 
submitted  by  the  Invested  Participants. 

7.  The  Employer  represents  that  in 
order  to  allow  sufficient  time  to  perfonn 
the  administrative  procedures  required 
to  review  participant  election  forms  and 
implement  elections,  including,  as 
required,  the  liquidation  of  non-Stock 
Fund  investments,  the  procedure  for 
participant  elections  with  respect  to  the 
Offering  included  timing  deadlines  for 
the  filing  of  instructions  in  advance  of 
the  expiration  of  the  Offering. 
Accordingly,  Invested  Participants  were 
required  to  return  the  election  forms  by 
11  a.m.  C.S.T.  on  December  20,  1993. 

8.  The  Employer  represents  that  the 
following  is  a  summary  of  the  Offering: 

(a)  The  Plan  received  a  total  of  20,682 
Rights  in  connection  with  the  Offering. 

(b)  A  total  of  1.653.001  Rights  were 
exercised  on  December  23,  1993.  Eighty- 
four  of  the  773  Invested  Participants 
directed  the  exercise  of  Rights,  resulting 
in  the  exercise  of  3,715  Rights,  or  about 
.23  percent  of  the  total  number  of  Rights 
exercised. 

(c)  Fifty-eight  Invested  Participants 
directed  the  e.xercise  of  a  number  of 
Rights  the  exercise  price  of  which 
exceeded  their  non-Stock  investments 
available  for  liquidation.  In  accordance 
with  the  Plan  and  Trust  Agreement,  as 
amended,  in  such  instances,  any  Rights 
that  could  not  be  exercised  were  sold, 
resulting  in  the  sale  of  262  Rights. 
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(d)  Among  the  Invested  Participants, 
101  affirmatively  directed  that  the 
Rights  allocated  to  their  Accounts  be 
sold,  resulting  in  the  sale  of  3,413 
Rights. 

(e)  Among  the  Invested  Participants, 
594  did  not  respond."*  In  accordance 
with  the  Plan  and  Trust  Agreement  as 
amended,  the  Rights  allocated  to  the 
Accounts  of  these  Invested  Participants 
(who  were  not  section  16(b) 
Participants)  were  sold,  resulting  in  the 
sale  of  12.182  Rights;  and  the  Rights 
allocated  to  the  Accounts  of  these 
Invested  Participants  who  were  section 
16(b)  Participants  were  allowed  to  lapse, 
resulting  in  the  lapse  of  1,110  Rights. 

(f)  A  total  of  346.999  Additional 
Shares  were  issued  through  the 
Additional  Subscription  Privilege, 
including  800  shares,  or  about  .2305 
percent  of  the  total,  acquired  by  the  Plan 
on  behalf  of  24  Invested  Participants 
who  elected  to  exercise  the  Additional 
Subscription  Privilege. 

(g)  An  additional  313,528  Additional 
Shares  had  been  requested,  but  were  not 
acquired,  through  the  Additional 
Subscription  Privilege,  requiring  the 
return  of  $7,838,200  to  oversubscribing 
shareholders.  The  Plan  subscribed  for 
800  Additional  Shares  under  the 
Additional  Subscription  Privilege  and 
received  all  800  Additional  Shares. 
Therefore,  no  amounts  were  required  to 
be  returned  to  the  Plan. 

(h)  The  Employer  represents  that  all 
elections  filed  by  Invested  Participants 
with  respect  to  the  Offering  were 
observed  by  Coopers  &  Lybrand,  the 
Plan's  third  party  administrator,  and 
executed  by  Merrill  Lynch.  Pierce. 
Fenner  &  Smith  Incorporated,  the  Plan's 
broker,  and  that  all  Invested  Participants 
were  notified  adequately  in  advance  of 
the  termination  date  of  the  Offering  of 
the  procedure  for  making  elections  with 
respect  to  Rights  attributable  to  their 
Accounts.  Accordingly,  the  Employer 
represents  that  all  actions  taken  on 
behalf  of  the  Plan  relating  to  the 
Offering,  with  respect  to  the  Accounts, 
were  pursuant  to  express  participant 
directions  or  express  default  provisions 
of  the  Plan  and  Trust  Agreement.  The 
Employer  represents  that  the  procedures 
for  default  were  fully  disclosed  in  the 
election  form  and  explanatory  materials 
sent  to  Invested  Participants,  and  were 
consistent  with  the  participant  directed 
nature  of  investments  under  the  Plan. 


''  The  results  reported  above  indicate  a  total  of  779 
Invested  Participants,  although  there  were  only  773 
invested  Participants  as  of  the  Record  Dale  of  the 
Offering.  Because  certain  Invested  Participants 
directed  that  »ome  of  their  Rights  be  exercised  and 
tnat  some  be  sold,  those  Invested  Harticipants  vtrere 
CDunted  twice. 


9.  In  summary,  the  applicant 
represents  that  the  transactions  satisfied 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (a)  The  Plan's 
acquisition  of  the  Rights  resulted  from 
an  independent  act  of  the  Employer;  (b) 
With  respect  to  all  aspects  of  the 
Offering,  all  holders  of  the  Common 
Stock  were  treated  in  the  same  manner, 
including  the  Plan;  (c)  All  decisions 
with  respect  to  the  Plan's  acquisition, 
holding  and  control  of  the  Rights  were 
made  by  the  individual  Invested 
Participants  whose  Accounts  held 
interests  in  the  Stock  Fund,  except  for 
those  Participants  who  failed  to  file 
timely  and  valid  election  forms,  in 
which  case  the  Rights  were  sold;  and  (d) 
The  acquisition  and  holding  of  Rights 
by  the  Plan  affected  773  of  the  Plan's 
810  participants  whose  Accounts  held 
only  about  1.04%  of  the  Common  Stock 
outstanding  as  of  the  Record  Date  of  the 
Offering. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Meridian  Trust  Company  Employee 
Benefit  Equity  Fund  and  Fixed  Income 
Fund  (the  Funds)  Located  in  Maivenv 
FA 

jAppiication  Nos.  D-9447  and  D-9448| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted,  effective  April 
30,  1992,  the  restrictions  of  sections 
406(a)  and  406(b)  (1)  and  (2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  [A] 
through  (E)  of  the  Code,  shall  not  apply 
to  the  past  sale  for  cash  of  certain  notes 
(the  Notes)  from  the  Funds  to  Meridian 
Asset  Management,  Inc.  (Meridian),  a 
party  in  interest  with  respect  to  the 
Funds,  provided  that  the  following 
conditions  were  met  at  the  time  of  the 
sale: 

1 .  The  terms  of  the  sale  were  at  least 
as  favorable  as  those  the  Funds  could 
have  obtained  in  an  arms-length 
transaction  with  an  unrelated  party; 

2.  Meridian  paid  the  unpaid  principal 
balance  plus  accrued  interest  on  the 
Notes  as  of  the  time  of  sale; 

3.  The  fair  market  value  of  the  Notes 
was  determined  by  a  qualified 
independent  appraiser  to  be  less  than 
the  unpaid  principal  balance  plus 
accrued  interest; 


4.  The  Funds  received  all  cash  as  a 
result  of  the  transaction;  and 

5.  The  Funds  paid  no  fees  or 
commissions  in  regard  to  the  sale. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  April 
30,  1992. 

Summary  of  Facts  and  Representations 

1.  Meridian  provides  investment 
management  and  trust  services  to 
individuals,  corporations  and 
institutions.  The  sponsor  of  the  Funds  is 
Meridian  Trust  Company,  a  wholly- 
owned  subsidiary  of  Meridian,  which  is 
a  bank  with  trust  powers  organized 
under  the  laws  of  the  Commonwealth  of 
Pennsylvania.  The  Funds  are  collective 
trust  funds  in  which  pension  plans 
invest.  The  Pennsylvania  Department  of 
Banking  requires  Pennsylvania  banking 
institutions  which  maintain  common 
and  collective  trust  funds  to  administer 
such  funds  in  accordance  writh 
regulations  issued  by  the  Office  of  the 
Comptroller  of  the  Currency.  However, 
the  applicant  represents  that  Meridian, 
the  puTchasw  of  the  Notes,  is  not  a  bank 
and  is  not  subject  to  regulation  by  the 
Office  of  the  Comptroller  of  the 
Currency.  As  of  December  31 .  1991.  the 
F-quity  Fund  had  total  net  assets  of 
$218,891,767  while  those  of  the  Fixed 
Income  Fund  eaualed  $127,863,109. 

2.  On  September  13,  1989,  the  Funds 
purchased  the  Notes  for  a  total  of 
$3,959,100  on  the  recommendation  of  K. 
LawTence  Neill  (Neill),  an  employee  at 
that  time  of  Meridian  Investment 
Company,  a  wholly-owned  subsidiary  of 
Meridian,  and  a  fiduciary  with  respect 
to  the  Funds.  The  Notes  consist  of  two 
notes  issued  by  Safe  Harbor  Marina,  Inc. 
(Safe  Harbor)  in  the  principal  amounts 
of  $2,300,000  placed  with  the  Equity 
Fund  and  $1,659,100  placed  with  the 
Fixed  Income  Fund.  The  Notes  provided 
for  payment  of  principal  and  interest 
twice  yearly  for  a  term  of  10  years  at  an 
interest  rate  of  12  percent  per  annum. 
The  proceeds  of  the  Notes  were  to  be 
used  to  help  hind  the  constniction  of  a 
marina  and  related  facilities  on  Lake 
Erie  in  Erie  County,  Pennsylvania.'"  The 
applicant  represents  that  there  is  no 
relationship  between  Meridian  (or  any 
of  its  affiliates)  and  Safe  Harbor. 

3.  The  Safe  Harbor  project  did  not 
meet  its  original  opening  date  for  a 
number  of  reasons.  A  payment  due  on 
the  Notes  in  October  1990  was  not  made 


'oThe  Departn>ent  expr^ssM  no  opinion  as  to 
whether  nduciariet  with  respect  to  the  Funds 
violated  any  of  the  fiduciary  rcspon.sibility 
provisions  of  part  4  of  title  1  of  the  Act  in  investing 
in  the  Notes.  Section  404(a)(1)  of  the  Ad  requires, 
amor>g  other  things,  that  fiduciaries  must  art 
prudently  and  solely  in  the  interest  of  plan 
panicipanis  and  beneficiaries. 
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and.  under  their  terms,  the  Notes  then 

went  into  default.  Meridian 
subsequently  arranged  for  an 
independent  inspection  of  the  Safe 
Harbor  project  in  order  to  determine 
what  actions,  if  any.  it  should  take  to 
protect  the  principal  and  interest  due  on 
the  Notes,  Eventually  a  payment  of 
550,000  from  Safe  Harbor  to  Neil! 
(presumably  in  exchange  for  his 
recommendation  of  the  investment)  and 
the  existence  of  fiscal  irregularities  were 
discovered.  In  April  1993  Neil!  pleaded 
guilty  to  one  count  of  receiving  money 
to  influence  the  business  of  a  financial 
institution. 

4.  The  Notes  are  unrated  and. 
according  to  the  applicant,  no  market 
exists  for  them.  No  principal  or  interest 
payments  have  been  made  on  the  Notes 
since  1990.  The  Notes  have  been 
restructured  several  times  and  the  issuer 
remains  financially  troubled.  On  April 
30.  1992,  Meridian  purchased  the  Notes 
from  the  Funds  for  the  total  purchase 
price  of  54,794,184  in  cash,  consisting 
of  the  then  unpaid  principal  amount  of 
the  Notes  plus  the  accrued  but  unpaid 
interest  at  the  rate  specified  in  the 
Notes.  Of  the  total  purchase  price, 
52.78.5,134  was  paid  to  the  Equity  Fund 
and  52.009,050  was  paid  to  the  Fixed 
Income  Fund.  The  applicant  states  that 
the  Notes  were  in  default  at  the  time  of 
purchase.  The  Funds  paid  no  fees  in 
connection  with  the  sale  of  the  Notes  to 
Meridian. 

5.  The  applicant  obtained  a  statement 
dated  August  16, 1993.  from  Gabriel  F. 
Nagy  (Nagy)  of  Keeley  Management 
Company  (Keeley)  located  in  Radnor, 
Pennsylvania,  concerning  the  sale  of  the 
Notes  by  the  Funds  to  Meridian.  Nagy 
stated  that  Keeley  is  an  investment 
banking  firm  regularly  engaged  in  the 
valuation  of  businesses  and  significant 
interests  therein.  According  to  Nagy, 
Keeley  is  not  in  any  way  connected  with 
Meridian  or  any  of  its  affiliates.  Keeley 
analyzed  the  prices  at  which  defaulted 
corporate  debt  securities  were  trading 
on  or  around  April  30,  1992.  Sixteen 
publicly  traded  bond  issues  were 
identified  with  a  maturity  date  of  1998 
or  1999,  approximately  the  same  as  that 
of  the  Notes. 

Placing  emphasis  on  bonds  which 
were  in  default  but  where  bankruptcy 
proceedings  were  not  noted,  Keeley 
concluded  that  the  Notes  had  a  fair 
market  value  of  no  more  than  50  percent 
of  their  aggregate  outstanding  principal 
value  as  of  the  time  of  purchase  of  the 
Notes  by  Meridian.  In  a  letter  dated 
November  11,  1993,  Keeley  indicated 
that  the  fair  market  value  of  notes  of  this 
kind,  which  have  been  in  default  for 
some  time  with  no  reasonable  prospect 
of  cure,  is  always  less  than  the  unpaid 


principal  balance  plus  accrued  unpaid 
interest  on  the  notes. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because:  (1)  Meridian  paid  the 
unpaid  principal  amount  plus  accrued 
interest  for  the  Notes;  (2)  an  appraiser 
independent  of  Meridian  and  its 
affiliates  has  determined  that  this 
amount  was  well  in  excess  of  the  fair 
market  value  of  the  Notes;  (3)  the  Notes 
were  in  default  at  the  time  of  purchase 
by  Meridian;  (4)  the  purchase  removed 
from  the  Funds  debt  obligations  on 
which  no  principal  or  interest  has  been 
paid  since  1990;  and  (5)  the  Funds 
received  all  cash  as  a  result  of  the 
transaction. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-«883.  (This  is  not  a  toll-fi^e 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4G8(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
.statutory  exemption  is  not  dispositive  of 


whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  e.xemptions.  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  10th  day  of 
March  1994. 
Ivan  Stra.sfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(PR  Doc.  94-6014  Filed  3-15-94;  8:45  am] 

BILLING  CODE  4S10-29-P 


[Protilblted  Transaction  Exemption  94-24; 
Exemption  Application  No.  D-9561,  etal.] 

Grant  of  Individual  Exemptions; 
Jacobs  Corporation  Profit  Sharing 
Plan  and  Trust,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications' 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
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the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31.  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978 (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretarj'  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretar>^  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(h)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Jacobs  Corporation  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in  Harlan, 
lA 

(Prohibited  Transaction  Exemption  No.  94- 
24;  Application  No.  0-9561] 

Exewption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code  shall  not  apply  to  the  cash  sale 
of  certain  assets  of  the  Plan  (the  Assets), 
to  occur  over  two  (2)  consecutive  years, 
by  the  Plan  to  the  Jacobs  Corporation 
(the  Employer),  a  party  in  interest  with 
respect  to  the  Plan;  provided  that:  (1) 
The  aggregate  purchase  price  paid  by 
the  Employer  for  all  of  the  Assets  is  no 
less  than  $683,384;  (2)  the  purchase 
price  paid  by  the  Employer  in  each  of 
the  two  consecutive  years  will  be  at 
least  $341,692;  (3)  the  purchase  price 
paid  by  the  Employer  in  each  of  the  two 
consecutive  years  upon  execution  of  the 
sale  of  such  Assets  is  not  less  than  the 
fair  market  value  of  such  Assets  on  the 
date  of  each  sale;  (4)  the  terms  of  each 
of  the  sales  are  no  less  favorable  to  the 
Plan  than  those  negotiated  in  similar 
circumstances  with  unrelated  third 
parties;  and  (5)  the  Plan  will  incur  no 
fees,  commissions,  or  expenses  as  a 
result  of  either  of  the  sales. 


Temporary  Nature  of  Exemption 

The  exemption  is  temporary  and  is 
effective  on  the  date  of  publication  of 
the  grant  of  this  exemption  in  the 
Federal  Register  and  will  expire  upon 
the  earlier  to  occur  of  the  date  which  is 
two  years  from  the  grant  of  this 
exemption  or  the  date  when  the  Plan  no 
longer  owns  any  of  the  Assets  which  are 
the  subject  of  this  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Januar>'  18,  1994,  at  59  FR  2625. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Bangs,  McCullen.  Butler,  Foye  & 
Simmons  Employees'  Retirement  Plan 
(the  Plan)  Located  in  Rapid  City,  SD 

(Prohibited  Transaction  Exemption  94-25; 
Exemption  Application  No.  D--95981 

Exemption 

The  restrictions  of  sections  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  effective 
January- 1, 1994.  to  the  lease  by  the  Plan 
(the  Lease)  of  certain  improved  real 
property  located  in  Rapid  City,  South 
Dakota  (the  Property)  to  Bangs. 
McCullen,  Butler,  Foye  &  Simmons  (the 
Employer),  the  sponsor  of  the  Plan; 
provided  that  the  following  conditions 
are  satisfied: 

(A)  All  terms  and  conditions  of  the 
Lease  are  at  least  as  favorable  to  the  Plan 
as  those  which  the  Plan  could  obtain  in 
an  arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Lease  is  a  triple  net  lease 
under  which  the  Employer  is  obligated 
for  all  costs  of  maintenance  and  repair, 
and  all  taxes,  related  to  the  Property; 

(C)  The  interests  of  the  Plan  for  all 
purposes  under  the  Lease  are 
represented  by  an  independent 
fiduciary,  Norwest  Bank  South  Dakota. 
N.A.;and 

(D)  The  rent  paid  by  the  Employer 
under  the  Lease  is  no  less  than  the  fair 
market  rental  value  of  the  Property. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  January  1,  1994. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  18,  1994  at  59  FR  2627. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  VVillett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Donohoe  Restated  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in 
Washington.  DC 

[Prohibited  Transaction  Exemption  94-26; 
Exemption  Application  No.  0-9442) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1).  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  effective 
December  28,  1993,  shall  not  apply  to 
the  cash  sale  by  the  Plan  of  shares  of 
common  stock  (the  Shares)  of  the 
Federal  Center  Plaza  Corporation 
(FCPC)  to  FCPC;  provided  that:  (1)  As 
the  result  of  the  sale,  the  Plan  received 
in  cash  the  greater  of  $25.00  per  share 
or  the  fair  market  value  of  the  Shares  of 
FCPC,  as  determined  by  an 
independent,  qualified  appraiser,  as  of 
December  28,  1993.  the  date  of  the  sale; 
(2)  the  Plan  paid  no  commissions  or  fees 
in  regard  to  the  transaction;  and  (3)  the 
terms  of  the  sale  were  no  less  favorable 
to  the  Plan  than  those  it  would  have 
received  in  similar  circumstances  when 
negotiated  at  arm's  length  with 
unrelated  third  parties. 
EFFECTIVE  DATE:  This  exemption  is 
effective  on  December  28. 1993. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on 
the  proposed  exemption  within  forty- 
five  (45)  days  of  the  date  of  the 
publication  of  the  Notice  in  the  Federal 
Register.  All  comments  and  requests  for 
hearing  were  due  by  Etecember  27.  1993. 

During  the  comment  period,  the 
Department  received  no  requests  for  a 
hearing.  However,  the  Department  did 
receive  a  comment  letter  from  the 
applicant,  dated  December  27.  1993.  In 
its  letter  the  applicant  informed  the 
Department  that  prior  to  receiving  a 
granted  exemption,  the  trustees  of  the 
Plan  (the  Trustees)  intended  on 
December  28.  1993.  to  sell  to  FCPC  the 
Shares  owned  by  the  Plan.  It  was 
represented  that  the  Trustees  proposed 
to  enter  the  transaction  on  that  date, 
because  FCPC  planned  to  elect  on 
January  1,  1994.  to  become  a  subchapter 
S  Corporation  under  section  1361  of  the 
Code  It  was  represented  that  FCPC  will 
eled  subchapter  S  Corporation  status  in 
order  to  reduce  its  administrative 
expenses,  in  the  hope  that  by  doing  so 
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it  can  continue  in  business  without 
taking  the  step  of  discharging 
employees. 

In  its  December  27  letter  the  applicant 
represented  that  the  Plan  would  receive 
from  the  sale  of  the  Shares  to  FCPC  sales 
proceeds  in  cash  in  an  amount  equal  to 
the  greate-  'f  $25.00  per  share  or  the  fair 
market  value  of  the  Shares,  as  of  the 
date  of  the  sale,  as  determined  by  an 
independent  appraiser.  In  this  regard, 
an  independent,  qualified  appraiser, 
Arthur  Andersen  4  Co.  SC  (AJthur 
A.iidersenl.  prepared  an  appraisal  report, 
dated  February  9,  1994.  In  its  report 
Arthur  Andersen  estimated  that,  as  of 
December  28,  1993,  the  fair  market 
value  of  the  Shares  of  FCPC  was  $19.00 
per  share. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comment  from  the  applicant,  the 
Department  has  decided  to  grant  the 
exemption  retroactively.  In  this  regard, 
the  comment  by  the  applicant  and  the 
appraisal  report  of  Arthur  Andersen 
submitted  to  th*>  Departm.ent  have  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  amplication  file,  including  all 
supplemer..jl  submissions  received  by 
the  Department,  are  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration,  room 
N-5507,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  N'VV.,  Washington, 
DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  24.  1991.  at  ,S8  FR  62142. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (2021  219-8883.  (This  is  not 
a  toll-free  number ) 

Linton  Industries,  Inc.  Retirement  Plan 
(the  Plan)  Located  in  Edmonds,  WA 

U'rohibited  Transaction  Exemption  94-27; 
Exemption  '..^plication  No.  D-94961 

I'xemptJon 

The  restrictions  of  sections  406(a), 
406(b)(1),  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  (the  New  Loan)  of  $485,000 
from  the  Plan  to  Linton  Industries,  Inc. 
(the  Employer),  a  party  in  interest  with 
respect  to  the  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (a)  The 
terms  of  the  New  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 


in  an  arm's-length  transaction  with  an 
unrelated  party;  (b)  the  New  Loan  will 
not  e.xceed  twenty-five  percent  of  the 
assets  of  the  Plan  at  any  time  during  the 
duration  of  the  New  Loan;  (c)  the  New 
Loan  is  secured  by  a  first  lien  interest 
on  certain  equipment  (the  Equipment), 
which  has  been  appraised  by  a 
qualified,  independent  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Equipment  is  at  least  200  percent  of  the 
amount  of  the  New  Loan;  (d)  the  fair 
market  value  of  the  Equipment  remains 
at  least  equal  to  200  percent  of  the 
outstanding  balance  of  the  New  Loan 
throughout  the  duration  of  the  New 
Loan:  (e)  an  independent,  qualified 
fiduciary  determines  on  behalf  of  the 
Plan  that  the  New  Loan  is  in  the  best 
interests  of  the  Plan  and  protective  of 
the  Plan  and  its  participants  and 
beneficiaries;  and  (f)  the  independent, 
qualified  fiduciary  monitors  compliance 
by  the  Employer  with  the  terms  and 
conditions  of  the  New  Loan  and  the 
exemption  throughout  the  duration  of 
the  transaction,  taking  any  action 
necessary  to  safeguard  the  Plan's 
interest,  including  foreclosure  on  the 
Equipment  in  the  event  of  default. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  18,  1994  at  59  FR  2624. 
FOR  FURTHER  iNFORMATtON  CONTACT: 
Kathr>-n  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toil-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  andyor  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  do 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  tlie  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 


administrative  e.xemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transadion  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Siij;npd  at  Washington,  DC,  this  10th  dav  of 
March.  1994. 

Ivan  Sirasfeld, 

Director  of  Exemption  Determinations: 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
IFR  Doc.  94-6015  Filed  3-1S-94,  8:45  ami 
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UNITED  STATES  NUCLEAR 
REGULATORY  COMMiSSION 

Biweekly  Notice 

Applications  and  .\mendments  to 
Facility  Operating  Licenseslnvolving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  t  d  Public  Lew  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  February  18, 
1994.  through  March  4,  1994.  The  last 
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biweekly  notice  was  publi.shed  on 
March  2,  1994  (59  FR  9999). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
i\nd  Opportunity  For  A  Hearing 

Tlie  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  m.aking  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendmeiTl  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
tr.ke  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 


workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below 

By  April  15,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inter\ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  bv  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisf>'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  cf  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
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Docketing  ad  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Uocument  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(aoo)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commissic->.  Washington,  DC  20555. 
and  to  the  ai'.omey  for  the  licenst^. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
.Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Docxmient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arizona  Pu*  'ic  Service  Company,  et  al., 
Docket  Nos.  >TN  50-528.  STN  50-529, 
and  STN  50-530.  Palo  Verde  Nuclear 
r.enerating  Station.  I  nit  Nos.  1,  2,  and 
3,  Niaricopa  County.  Arizona 

Date  of  amendment  requests:  January 
20. 1994 

Description  of  amendment  requests: 
The  proposed  amendment  would 
change  the  departure  from  nucleate 
boiling  ratio  (DNBR)  in  Safety  Limits, 
Section  2.1.1.1,  and  the  associated 
Bases,  as  well  as  the  DNBR  -  Low  Trip 
Setpoint  in  Table  2.2-1,  and  the 
associated  Bases,  from  a  value  of  1.24  to 
1.30.  In  addition,  the  amendment  would 
add  a  methodology  supplement 
entitled  >.System  80<iTi  rMinlet  Flow 
Distribution,"  to  the  list  of  methods 
used  to  determine  the  core  operating 
limits. 

Basis  for  proposed  no  significant 
hazards  cnr-^ideration  determination: 
As  requirec  jv  10  CFR  50.91(a),  the 


licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1  -  Involve  a  significant  increase 
in  the  probability  or  consequences  of  on 
accident  previously  evaluated. 

The  purpose  of  the  proposed  TS 
amendment  is  to  provide  a  revised  DNBR 
Safety  Limit  and  Low  DNBR  Trip  Setpoint  to 
ensure  that  no  anticipated  operational 
occurrence  or  postulated  accident  will  result 
in  core  conditions  exceeding  DNBR  Safety 
Limit. 

The  change  in  the  DNBR  Safety  Limit  from 
1.24  to  1.30  can  be  accommodated  directly  by 
increasing  the  limit  (including  the  DNBR 
Trip  Setpoint)  or  by  an  increase  in  the  DNBR 
overall  uncertainty  factors  for  core  operating 
limit  supervisory  system  (COLS.S)  (EPOL2 
and  EPOL4)  and  core  protection  calculator 
(CPC)  (BERKl).  Using  the  1.24  DNBR  Safety 
Limit  will  result  in  larger  uncertainty  factors, 
and  conversely  using  the  increased  DNBR 
Safety  Limit  of  1.30  will  result  in  lower 
uncertainty  factors.  Therefore,  plant 
operation  for  COLSS  and  CPC  are  not 
significantly  affected  by  the  choice  of  the 
DNBR  Safety  Limit  and  the  Trip  Setpoint  as 
long  as  the  corresponding  overall  uncertainty 
factors  are  calculated  and  implemented. 
PVNGS  will  implement  the  1.30  DNBR  Safety 
Limit  and  its  corresponding  overall 
uncertainty  factors  in  the  reload  safety 
analysis  for  Dnit  3  Cycle  5  and  in  subsequent 
reload  safety  analyses  for  Units  1  and  2. 

The  proposed  amendment  changes  only 
the  DNBR  Safety  Limit  and  associated  Trip 
Setpoint.  and  does  not  in  any  way  impact  the 
operation  of  the  plant  Safety  and  setpoint 
analyses  will  be  performed  consistent  with 
the  increased  DNBR  limit  of  1.30.  The  core 
power  distribution  during  all  phases  of 
normal  and  anticipated  operational 
occurrences  will  remain  bounded  by  the 
initial  conditions  assumed  in  Chapter  15  of 
the  PVNGS  Updated  Safety  Analysis  Report 
(UFSAR).  Furthermore,  the  UF.SAR  Chapter 
15  analysis  remains  bounding  tiecause  the 
margins  of  .safety  will  t>e  maintained. 
Therefore,  the  proposed  change  to  Sections 
2.1.1.1  and  2.2.1  (Table  2.2-1)  will  not 
significantly  increase  the  prohiability  or 
consequences  of  an  accident  previously 
evaluated. 

The  propHJsed  change  to  Section  6.9.1.10 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
is  administrative  in  nanire  and  does  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment 
that  is  used  to  mitigate  the  consequences  of 
an  accident.  Also,  the  proposed  change  does 
not  alter  the  conditions  or  assumptions  in 
any  of  the  UFSAR  accident  analyses.  Since 
the  FSAR  accident  analyses  remain 
t)ounding.  the  radiological  consequences 
previously  evaluated  are  not  adversely 
affected  by  the  proposed  change.  Therefore, 
it  can  he  concluded  that  the  proposed  change 
to  Section  6.9.1.10  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


Standard  2  ~  Create  the  possibility  cfa 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  is  limited  to 
changing  the  DNBR  Safety  Limit  and  Low 
DNBR  Trip  Sefpyoint  and  does  not  involve 
any  physical  change  to  plant  systems  or  to 
the  COLSS  and  the  CPC  algorithms.  These 
changes  will  not  affect  any  safety-related 
equipment  used  in  the  mitigation  of 
anticipated  operational  occurrences  or  design 
basis  accidents.  Therefore,  this  change  to 
Section  2.1.1.1  and  2.2.1  (Table  2.2-1)  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  fwoposed  change  to  Section  6.9  1.10 
does  not  create  the  pyossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
is  administrative  in  nature  and  does  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment 
that  is  used  to  mitigate  the  consequences  of 
an  accident.  Accordingly,  no  new  failure 
modes  have  bieen  defined  for  any  plant 
system  or  component  important  to  safety  nor 
has  any  new  limiting  failure  been  identifsed 
as  a  result  of  the  proposed  change.  Therefore, 
it  can  be  concluded  that  the  proposed  change 
to  Section  6.9.1.10  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standard  3  -  Involve  a  significant 
reduction  in  a  margin  of  safety.  ' 

The  DNBR  Safety  Limit  specified  in  TS 
2.1.1.1  and  the  Low  DNBR  Trip  Setpoint 
specified  in  TS  2.2.1  (Table  2.2-1)  ensure  that 
operation  of  the  reactor  is  prevented  from 
exceeding  the  DNBR  Safety  Limit  duri.ng 
normal  operation  and  design  basis 
anticipated  operational  occurrences. 
Therefore,  operating  within  the  increased 
DNBR  Safety  Limit  will  ensure  that  no 
anticipated  operational  occurrence  or 
postulated  accident  will  result  in  Tore 
conditions  exceeding  the  specified  DNBR 
.Safety  Limit.  The  UFSAR  Chapter  15  analysis 
remains  bounding  because  the  margins  of 
safety  will  he  maintained.  Additionally,  the 
COLSS  and  the  CPC  overall  uncertainty 
factors  will  he  calculated  and  implemented 
consistent  with  the  increased  DNBR  Safety 
Limit  of  1.30.  Therefore,  this  change  to 
Section  2'.1.1.1  and  2.2.1  (Table  2.2-1)  will 
not  result  in  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  Section  6.9.1.10 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change  is 
administrative  in  .oature  and  does  not 
adversely  impact  tne  plant's  ability  to  meet 
applicable  regulatory  requirements. 
Therefore,  it  can  be  concluded  that  the 
proposed  change  to  Section  6.9.1.10  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and.  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 
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Local  Public  Document  Room 
location:  Phoenix  Pubhc  Library.  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004Atlomey  for  licensees:  Nancy  C. 
Loftin,  Esq..  Corporate  Secretary  and 
Coun.sel,  Arizona  Public  Service 
Company.  P.O.  Box  53999,  Mail  Station 
90fiR,  Phoenix,  Arizona  85072-3999 

i\HC  Project  Director:  Theodore  R. 
Quay 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
PljTnouth  County,  Massachusetts 

Date  of  amendment  request:  January 
9. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
changes  to  the  Technical  Specifications 
and  License.  These  changes  consist  of 
revised  wording  for  the  license,  clarify 
wording  to  aid  operators  in  selecting  the 
correct  pressure/temf)erature  curve 
during  startup  and  shutdown 
operations,  and  removal  of  certain 
obsolete  mechanical  snubber  acceptance 
criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
wll  not  involve  a  significant  increase  in  the 
prt)babili»y  or  consequences  of  an  accident 
previously  evaluated. 

The  first  proposed  change  will  modify 
License  DPR-35  to  eliminate  the  need  to  issue 
a  new  fiage  3  to  identify  the  latest 
amendment  number.  The  second  change  will 
provide  the  correction  of  an  error  of  omitting 
the  reference  to  the  subcntical  mode  of 
operation,  in  relation  to  the  pressure/ 
temperature  curves.  The  third  change  will 
rrniove  the  unnecessary  mechanical  snubber 
functional  test  a<  reptance  criterion  to 
determine  if  drag  lorce  has  increased  more 
than  50%  since  the  last  functional  test. 

Modific<?tion  of  License  DPR-35  for  Pilgrim 
Nuclear  Power  Station  to  remove  the  need  to 
update  f>age  3  whenever  a  new  amendment 
is  approved  will  reduce  an  administrative 
burden.  This  license  change  also  precludes  a 
txjssible  administrative  error  if  the  correct 
reference  is  stimehow  missed.  This  change 
docs  not  affect  plant  operation  or  design  and 
is  considered  an  administrative  change  and 
as  such  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  second  change  corrects  an  error  of 
omission  made  in  an  earlier  amendment  by 
inserting  a  reference  to  the  sulxiritical  reactor 
operation  phase.  This  proposal  will  enhance 
the  procedure  changes  and  training  already 
accomplished  as  short  term  corrective 
actions.  This  change  does  not  affect  plant 
operation  or  design  and  is  considered  an 
administrative  change  and  therefore  does  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

The  third  change  removes  an  acceptance 
criterion  for  mechanical  snubber  testing  not 
required  by  the  ASME  Boiler  and  Pressure 
Vessel  Code,  Section  XI,  Subsection  IWF  nor 
recommended  by  the  vendor  for  mechanical 
snubbers  in  use  at  Pilgrim. 

This  change  will  not  result  in  any  physical 
modification  to  Pilgrim.  The  mechanical 
snubbers  will  continue  to  be  tested  in 
accordance  with  existing  plant  procedures 
which  reference  the  ASME  Code  Section  XI, 
Subsection  IWF.  Therefore,  this  is  considered 
an  administrative  change  and  as  such, 
operatioh  of  Pilgrim  will  not  involve  a 
significant  increa.se  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.' 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  p>ossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  prop)osed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated  because 
they  are  administrative  in  nature  and  require 
no  physical  alterdtions  of  plant  configuration 
or  changes  to  setpoints  or  op<!rating 
parameters. 

3.  The  operation  of  Pilgrim  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Because  these  changes  do  not  alter  plant 
operation  or  design  and  are  considered 
administrative  in  nature,  they  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire.  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  April 
13, 1993 

Description  of  amendments  request: 
The  proposed  amendments  would 
revi.se  design  features  information 
pertaining  to  the  elevation  at  which  the 
spent  fuel  pool  is  designed  to  prevent 
inadvertent  draining.  The  proposed 
amendment  would  revise  this  elevation 
from  116  feet  4  inches  to  115  feet  11 


inches  based  on  the  actual  spent  fuel 
pool  design. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  current  value  in  Specification  5.6.2  is 
incorrect.  No  basis  can  be  determined  for 
including  this  value  in  Sp>ecification  S.6.2 
other  than  incorrectly  characterizing  the 
normal  fuel  pool  water  level  as  the  design 
level  to  be  maintained  to  prevent  incidvertent 
draining  of  the  fuel  fxxil.  This  value  was 
incorrectly  incorporated  into  the  initial 
standard  Brunswick  Technical 
Specifications,  Water  Level-  Spent  Fuel 
Storage  Pool. 

The  115"  11"  elevation  is  equal  to  20"  10- 
7/8"  alxDve  the  top  of  the  spient  fuel  rods 
seated  in  the  storage  racks.  This  level  is  still 
in  excess  of  the  minimum  level  required  (20' 
6")  by  Technical  Specification  3.9.9. 

The  accident  discussed  in  UFSAR 
(Updated  Final  Safety  Analysis  Rpportl 
Section  9.1.2.3.2.4.2,  Loss  of  Spent  Fuel  Pool 
Cooling,  is  not  impacted  by  this  change  since 
the  spent  fuel  pool  safety  functions  are  not 
impacted  and  Technical  Specification 
minimum  fuel  pKXil  levels  (Sf)ecification 
3.9.9)  are  not  changed.  As  such,  the  proposed 
amendments  do  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  radiological  consequences  of  this 
accident  are  discussed  in  UFSAR  Section 
9.1.2.3.2.5.  This  analysis  assumes  spent  fuel 
pool  boiling.  In  addition,  the  facilities 
description  of  the  spent  fuel  storage  pool 
(Section  9.1.2.2.1),  states  that  the  surface  of 
the  water  will  be  maintained  at  Elevation 
116.3  ft.  which  is  the  normal  water  level  of 
the  pool.  Therefore,  the  (lower)  designed 
level  to  prevent  inadvertent  |3ool  draining  is 
not  relevant  within  this  analysis.  As  such, 
the  proposed  amendments  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  e\-aluated. 

2.  The  proposed  amendments  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  amendment  request  corrects  a 
mischaraaerization  of  the  devgn  features 
and  does  not  involve  a  change  in  fuel  pool 
operations.  Specification  5.6.2  states  that  the 
fuel  pool  is  designed  to  prevent  inadvertent 
draining  of  the  pool  below  elevation  1164". 
However,  it  is  possible  that  the  pool  could 
drain  below  this  le\'el  by  draining  through 
piping  connected  to  the  pool  coupled  with 
no  flow  into  the  piool.  It  is  not  possible, 
however,  with  the  fuel  pool  gates  installed, 
that  the  fuel  pool  could  tie  inadvertently 
drained  below  the  bottom  of  the  pool 
overflows  to  the  skimmer  surge  tanks.  The 
elevation  at  the  bottom  of  the  overflows  to 
the  skimmer  surge  tanks  is  11511". 
Therefore,  this  is  the  correct  value  to  cite  in 
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the  design  features  section  of  Technical 

Specifications. 

The  proposed  11511"  elevation  will  not 
result  in  new  drain  pathways,  nor  will  the 
minimum  fuel  pool  water  level  required  by 
the  Technical  Specifications  be  impacted  by 
this  change.  Therefore,  the  proposed 
amendments  do  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

3  The  proposed  amendments  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  proposed  amendments  do  not  change 
safety  limits,  setpoints.  or  plant  operations. 
The  plant  is  actually  designed  to  prevent 
inadvertent  draining  of  the  fuel  pool  below 
elevation  llS'll"  as  discussed  above.  This 
change  is  not  an  actual  design  change;  it  is 
a  design  clarification  correcting  the  level  at 
which  inadvertent  draining  of  the  spent  fuel 
pool  is  prevented.  As  such,  the  proposed 
amendments  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  at 
Brunswick. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wihnington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

\nC  Project  Director:  S.  Singh  Bajvva 

Fntersy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
I  nit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  Februar>' 
14, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  in 
response  to  Generic  Letter  93-08  issued 
by  the  NRC  and  dated  December  29, 
1993,  by  relocating  the  reactor  trip 
system  (RTS)  and  engineered  safety 
feature  activation  system  (EFAS) 
response  time  limits  to  the  updated 
Final  Safety  Analysis  Report  (FSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  involve  any  change  to 
the  configuration  or  method  of  operation  of 
any  plant  equipment  used  to  mitigate  the 
consequences  of  an  accident. 


The  proposed  changes  do  not  alter  the 
conditions  or  assumptions  in  any  accident 
previously  evaluated. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  involve  any  change  to 
the  configuration  or  method  of  operation  of 
any  plant  equipment  used  to  mitigate  the 
consequences  of  an  accident.  No  new 

accident  initiators  or  failure  modes  are 
created  by  relocating  the  RTS  and  ESFAS 
instrumentation  response  time  limits. 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  will  in  no  way  affect  the  TS 
adequacy  in  ensuring  the  response  times  for 
the  RTS  and  ESFAS  instrumentation  do  not 
exceed  the  limits  assumed  in  the  accident 
analyses.  The  proposed  changes  will  have  no 
impact  on  the  protective  boundaries,  safety 
limits,  or  margin  of  safety. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 
iVRC  Project  Director:  William  D. 
Beckner 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  July  22, 
1993,  as  supplemented  February  4,  1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Facility  Operating  License 
(OL)  and  Technical  Specifications  (TSs) 
to  permit  uprated  power  operation.  The 
plant  is  currently  licensed  for  operation 
at  3323  megawatts  thermal  (MWt), 
although  many  of  the  original  analyses 
were  performed  at  a  design  power  level 
of  3467  \fWt.  The  proposed  changes 
would  redefine  rated  thermal  power  to 
be  3467  MWt,  which  represents  an 
approximately  4.3  percent  increase  over 
the  currently  licensed  power  level. 
Implementation  of  the  power  uprate 
would  require  minor  modifications, 
such  as,  resetting  of  the  low  set  safety 
relief  setpoints,  as  well  as  the 


recalibration  of  plant  instrumentation  to 
reflect  the  uprated  power.  The  proposed 
changes  follow  the  generic  guidelines 
for  boiling  water  reactor  power  uprate 
described  in  General  Electric  Topical 
Report,  NEDC-31897P-1,  "Generic 
Guidelines  for  General  Electric  Boiling 
Water  Reactor  Power  Uprate,"  June 
1991. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  5G.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

•  0L2C(1),  TS  1.34  •  Increase  in  Rated 
Themial  Power  to  3467  MWt. 

The  changes  in  the  OL  and  TS  were 
evaluated  and  it  was  determined  that  the 
probability  (frequency)  of  a  DBA  Idcsign- 
basis  accident!  or  other  licensing  event 
occurring  is  not  a  significant  function  of  the 
power  level  because  the  design  and 
regulatory  criteria  originally  established  for 
plant  equipment  (ASME  [American  Society 
of  Mechanical  Engineers)  code,  IEEE 
(Institute  of  Electrical  and  Electronics 
Engineers]  standards,  NEMA  (National 
Electrical  Manufacturers  Association) 
standards.  Regulatory  Guide  criteria,  etc.)  arc 
still  imposed  for  the  uprated  power  level. 
Scram  setpoints  are  established  such  that 
there  will  he  no  significant  increase  in  scram 
frequency  due  to  power  uprate. 

The  consequences  of  hypothetical 
accidents  which  would  occur  from  102%  of 
the  uprated  power,  as  opposed  to  that 
previously  evaluated  from  <102%  of  the 
original  power,  are  in  all  cases  insignificant, 
since  the  accident  evaluations  from  102%  of 
uprated  power  do  not  result  in  exceeding  the 
NRC-approved  acceptance  limits.  A  spectrum 
of  hypothetical  accidents  and  transients  has 
been  investigated  for  uprated  conditions  and 
the  bounding  events  have  been  shown  to 
meet  the  same  regulatory  criteria  to  whir  h 
they  are  currently  licensed.  In  the  area  of 
core  design,  for  example,  the  fuel  operating 
limits  such  as  Maximum  Average  Planar 
Linear  Heat  Generation  Rate  (MAPLHGR)  and 
Safety  Limit  Minimum  Criteria  Power  Ratio 
(SLMCPR)  are  still  met  at  the  uprated  power 
level. 

The  analysis  of  all  limiting  events  (Section 
9)  |of  General  Electric  Topical  Report.  NEDC- 
31994P,  "Power  Uprate  Licensing  Evaluation 
for  Nine  Mile  Point  Nuclear  Power  Station 
Unit  2,"  Revision  1,  May  19931  and  cycle 
specific  reload  analyses  will  show  plant 
transients  meet  the  criteria  accepted  bv  the 
NRC  as  specified  in  NEDO-24011.  GESTAR 
II.  Challenges  to  fuel  or  ECCS  (emergency 
core  cooling  svstem)  performance  have  been 
evaluated  (Section  9.2)  |of  NEDC-31994P1 
and  shown  to  still  meet  the  criteria  of 
10CFR50.46  using  the  methodology  defined 
by  Appendix  IC  (Regulatory  Guide  1.70. 
USAR  [Updated  Safety  Analysis  Report) 
Section  6.3).  Challenges  to  the  containment 
have  been  evaluated  for  updated  power 
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(Section  4.1)  lof  NLD(:-31994P!  and  still  meet 
lOCFRIPartlSO  Appendix  A  Criterion  38. 
U)ng  Term  Cooling  and  Criterion  50, 
Qintainment.  Radiological  Release  events 
have  b«x;n  evaluated  {Sections  8  4  and  8.5|  (of 
NEDC-31994Pi  and  shown  to  be  a  small 
fraction  of  the  criteria  of  lOCFRlPartllOO 
(Regulatory-  Guide  1.70  USAR  Chapter  15). 

The  results  of  these  analyses  as  discussed 
hLkjvc  demonstrate  that  operation  of  (at]  the 
power  uprate  level  does  not  signiHcantly 
increase  the  probability  or  consequences  of 
anv  accident  previously  evaluated. 

•  OL2C(7)  -  Change  in  Allowable 
Feedwater  Temperature 

This  change  is  made  to  maintain  an 
ecjuivalent  20°F  allowable  operating  range  of 
fmal  fpodwater  temperature  for  uprated 
power  (405  to  425°F)  as  compared  to  the 
presently  licensed  range  (400  to  420°F).  No 
change  is  made  to  the  current  method  and 
criteria  for  of>era;ion  of  the  feedwater  heating 
systems.  The  limiting  transient  (Feedwater 
Controller  Failure  -  Maximum  Demand)  has 
b<>en  evaluated  at  a  feedwater  temperature  of 
405°F  (Section  9.1.3)  [of  NEDC-31994P|  to 
demonstrate  complianr*  with  all  c-urrent 
thermal  limits  criteria.  Previous  feedwater 
nozzle  evaluations  have  shown  that 
operation  with  the  proposed  fi^edwater 
temperature  operating  range  is  acceptable. 
Therefore,  there  is  no  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

•  TS  Table  2.2.1-1  -  Reactor  Protection 
System  Instrument  Setf)oints 

The  increases  in  steam  dome  high  pressure 
si.ram  instrument  setpoints  are  made  to 
ensure  that  there  is  no  significant  increase  in 
the  frequency  of  scrams  due  to  operation  at 
the  higher  pressure.  The  increase  of  the  high 
pressure  scram  setp(jint  by  the  same  amount 
as  the  increase  in  the  planned  operating 
pressure;  maintains  the  same  level  of  trip 
avoidance  for  scram  as  originally  provided. 
The  high  pressure  scram  is  used  as  a  backup 
to  other  scram  signals.  It  has  been  shown  that 
this  role  is  still  adequate  for  uprated 
operation  with  the  revised  setpoints  (e.g., 
vessel  overpressure  protection).  Since  the 
backup  protectionfunctiors  and  the  current 
margins  to  trip  avoidance  are  maintained 
with  the  revised  setpoints.  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

•  TS  Bases  Table  B2. 1.2-2  -  Add  fcK)tnotc 
to  applicability  of  table  to  uprated  operation. 

The  parameters  listed  in  TS  Bases  Table 
82. 1.2-1  come  from  the  original  statistical 
analysis  performed  for  BWR4/5  core  designs 
(including  NMP2)  (Nine  Mile  Point  Nuclear 
Station.  Unit  2).  As  discussed  in  Section  3.2 
of  LTK2  (Reference  11-1)  (General  Electric 
Topical  Report  NEDC-31984P,  "Crf-neric 
Evaluation  of  General  Electric  Boiling  Water 
Reactor  F'ower  llprate."  July  1991|,  the 
uprated  averago  bundle  power  is  used  to 
determine  the  applicability  of  the  generic 
Siifety  Limit  .Minimum  Cjitical  Power  Ratio 
(SLMCPK)  basis  for  each  plant.  The  average 
bundle  fwwer  for  NMP2  after  power  uprate 
is  4.538  MV\'t  per  bundle.  This  value  is 
acceptable  for  application  of  the  generic 
SLMCR  statistical  analysis  to  uprated  NMP2. 
1  he  generic  analysis  is  dcxnmiented  through 


NEDC-24011-P-A  (GESTAR  II)  and  NEDC- 
31 152P  (GE  Fuel  Bundle  Design).  Therefore, 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

•  TS  4.1.5  c  and  TS  4.1.5.d2  -  Increases  in 
SLX^S  (standby  liquid  control  system) 
Surveillance  test  Pressure  and  SLCS  pump 
discharge  relief  valve  setpoint. 

The  standby  liquid  control  system  test 
pressure  increase  ensures  continued  ability 
of  the  system  to  pump  the  required  amount 
of  sodium  pentaborate  at  the  higher  operating 
pressure  associated  with  power  uprate.  This 
test  pressure  increase  is  consistent  with  the 
ATWS  (anticipated  transient  without  scram[ 
analysis  provided  in  Section  9.3  (of  NEDC- 
31994P1.  The  higher  pressure  setpoint  for  the 
SLCS  relief  valve  does  not  exceed  the  design 
capability  of  the  SLCS  components. 
Surveillance  testing  at  the  increased  pressure 
will  maintain  the  system's  design  capability 
for  operation  at  uprated  conditions.  These 
changes  therefore  do  not  increase  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

•  TS  Table  3.3.1-1  -  Note  (i).  footnote  (*•), 
Action  6  footnote  (*),  and  Table  3.3.4.2-1  - 
footnote  (*•) 

The  setpoints  for  the  b\-pass  of  T/G 
(turbine  generator]  trip  scram  and  RPT 
(recirculation  pump  tripl  at  30%  of  rated 
power  are  changed  to  125  8  psig  and  136.4 
psig  to  be  consistent  with  uprated  power. 

These  changes  reflect  the  redefinition  of 
rated  conditions.  They  are  consistent  with 
the  approach  discussed  in  Section  F.4  2(c)  of 
LTRl  (Reference  11-2)  (General  Electric 
Topical  Report  NEDC-31897P-1.  "Generic 
Guidelines  for  General  Electric  Boiling  Water 
Reactor  Power  Uprate."  June  1991).  There  is 
no  significant  impact  on  the  transient  safety 
analyses  which  establish  core  thermal 
operating  limit  since  T/G  trips  at  this  partial 
power  setp<iint  are  not  limiting.  Therefore, 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

•  TS  Table  3.3.2-2  Item  1.Q3  -  Increase  in 
main  stearaline  high  flow  isolation 
differential  pressure  setpoint  and  allowable 
value. 

The  main  steamline  high  flow  trip  TS 
changes  reflect  the  redefinition  of  rated  steam 
flow  during  uprated  pHDwer  operation  and  the 
application  of  GE  (General  Electric  Company] 
setpoint  methodology.  The  current  analytical 
basis  of  140%  of  rated  steam  flow  is 
maintained  for  uprated  operation  to  ensure 
that  an  adequate  trip  avoidance  margin  is 
maintained  (e.g.,  for  disturbances  caused  by 
full  closure  testing  of  MSIVs  [main  steam 
isolation  valves)  or  turbine  inlet  valves).  The 
revised  setpwints  ensure  that  there  is  no 
effect  on  the  probability  of  inadvertent 
isolation;  they  have  no  effect  on  the 
probability  of  occurrence  of  a  main  steamline 
break.  The  same  isolation  initiation  function 
for  the  main  steam  line  break  accident  is 
maintained  (Section  5.1  2.5)  (of  NEDC- 
31994P|.  Therefore  these  setfjoint  changes  do 
not  significantly  increase  the  consequence  of 
the  main  steamline  break  accident. 

•  TS  Table  3.3.2-2  Item  Id  -  Increase  the 
main  steamline  tunnel  temperature  setpoints. 

These  isolation  setpoints  are  changed  to 
reflect  the  slight  increase  (about  I'F)  in  the 


operating  temperature  expected  for  uprated 
operation.  Margins  between  trip  setp>oints 
and  operating  temperature  are  maintained. 
The  increases  will  avoid  unnecessary  trips 
The  revised  trip  setpoints  were  derived  using 
the  GE  setp>oint  methodology  (documented  in 
NEDC-31336).  The  setpoints  still  perform 
their  isolation  function  equivalent  to  current 
operation. 

Therefore  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  results  from  these 
changes. 

•  TS  Table  3.3  4  1-2  -  Increases  in  the 
ATAVS  RPT  reactor  vessel  high  pressure  trip 
and  allowable  setpwint. 

The  ATWS  RPT  high  pressure  setpoints  are 
increased  to  correspond  to  the  increase  in  the 
steam  dome  operating  pressure  due  to  power 
uprate.  This  increase  maintains  the  current 
margin  between  the  operating  condition  and 
the  trip  setpoint  to  avoid  unnecessary  trips. 
The  capability  of  the  system  to  adequately 
perform  its  ATWS  function  with  the  new 
setpoints  is  shown  in  Section  9.3  (of  NEDC- 
31994P1.  Therefore  the  change  does  not  cause 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

•  TS  Figure  3  4.1  1-1  -The  figure  Is  revised 
to  reflect  new  definition  of  rated  thermal 
power  in  terras  of  megawatts  thermal. 

This  change  is  made  to  be  consistent  with 
the  new  definition  of  rated  thermal  p>oweT. 
The  current  restrictions  on  operation  within 
the  restricted  power/flow  zone  are 
unchanged  The  basis  for  this  change  is 
described  in  Section  3.2  of  LTR2  (Reference 
11-1)  (NEDC-31984PI  There  is  no  significant 
change  in  the  previously  evaluated  potential 
for  initiation  of  core  thermal  hydraulic 
instability  Therefore,  this  TS  change  ensures 
that  power  uprate  operation  will  not  cause  a 
significant  increase  in  the  probability  of  (or) 
consequences  of  an  accident  previously 
evaluated. 

•  TS  3.4.2  -  Increase  of  spring  setpoints  for 
the  two  lowest  set  SRVs  (safety  relief  valves] 

The  two  low  set  SRV  setpoints  are 
increased  to  accommodate  the  change  in 
operating  pressure  after  power  uprate.  This 
increase  in  the  SRV  setpoints  ensures  that 
approximately  the  same  difference  is 
maintained  between  the  RPV  (reactor 
pressure  vessel)  pressure  and  the  lowest  SRV 
setjxiint  such  that  there  is  no  increase  in  the 
number  of  unnecessary  SRV  actuations.  The 
increase  in  the  spring  setpwints  by  the  same 
amount  as  the  increase  planned  for  normal 
operation  also  maintains  acceptable  simmer 
margin  for  the  SRVs.  The  SRVs  are  capable 
of  operating  at  uprated  temperatures  and 
pressures  as  evaluated  genericaily  in  Section 
4.6  of  LTR2  (NEDC-31984Pi.  As  described  in 
Sections  3  2  and  9.3.1  (of  NEDC-31994P[  a 
higher  RPV  peak  pressure  results  due  to 
uprate  conditions  but  it  is  maintained  well 
within  the  ASME  Code  allowable  peak 
pressure  of  1375  psig. 

Therefore,  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  caused  by  this 
change. 

•  TS  4.4.6.1.3-1  -  Revision  to  the  neutron 
fluence  lead  factor. 

The  increase  in  the  lead  factor  &om  0.41 
to  0.46  reflects  updated  calculations  for  the 
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higher  pwwer  level  and  projected  fluence 
distributions.  This  calculation  accounted  for 
the  locations  of  the  NMP2  specimen  capsules 
(at  three  locations  on  the  vessel  wall  around 
the  core  beltline  region),  and  the  projected 
uprated  equilibrium  cycle  spatial  power 
distributions.  Since  the  revised  lead  factor  is 
consistent  with  the  requirements  for  vessel 
surveillance,  the  change  causes  no  significant 
increase  in  the  probability  or  consequences 
or  (of)  an  accident  previously  evaluated. 

•  TS  3.4  6  2  and  TS  4  4.6.2  -  increase  of 
reactor  steam  dome  operating  pressure  limit. 

This  change  to  the  dome  operating 
pressure  limit  is  consistent  with  and  meets 
the  current  design  criteria  used  for  evaluation 
of  steady  state  operating  conditions  and  for 
the  most  limiting  transient  and  accident 
events,  i.e..  vessel  overpressure  protection 
and  a  loss-of-coolant  accident  (Sections  3.2 
and  4.3)  |of  NEDC-31994P|.  Therefore,  there 
is  no  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

•  TS  4.7.4b  -  Increase  in  RCIC  [reactor  core 
isolation  cooling)  Sur\'eillance  Test  Pressure. 

The  increase  in  the  RCIC  surveillance  test 
pressure  requires  system  testing  at  the  higher 
operating  pressure  with  power  uprate.  The 
RCIC  system  has  been  evaluated  and 
demonstrated  to  be  capable  of  injecting  its 
design  flow  rate  at  the  higher  reactor  pressure 
associated  with  power  uprate  as  discussed  in 
Section  4.2  of  LTR2  (Reference  1)  [NEDC- 
31984P1.  This  evaluation  applies  to  NMP2  as 
described  in  Section  3.8  (of  NEDC-31994PI. 
Therefore,  this  TS  change  ensures  that  power 
uprate  operation  will  not  cause  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

•  TS  Bases  3/4.2  (References),  and  TS 
6  9.1.9.b(l)  (Administrative  Control)  - 
Revised  the  reference  for  the  LOCA  (loss-of- 
coolant  accident!  analysis  methodology  to 
the  SAFER/GESTR-LOCA  methodology 
report. 

These  changes  are  made  to  incorporate  the 
power  uprate  LOCA  licensing  basis. 
Reference  1  of  TS  Bases  3/4.2  (References) 
and  the  report  noted  in  TS  6.9.1.9.b(l)  are 
changed  to  reflect  the  improved  SAFER/ 
GESTR-LOCA  methodology  used  for  the 
N.MP2  loss-of-coolant  accident  analysis  for 
power  uprate.  This  methodology  has  been 
previously  approved  by  the  NRC.  These 
changes  are  made  for  documentation 
consistency  and  there  is  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

•  TS  Bases  Table  B3.2.M  -  Significant 
input  parameters  used  in  the  LCXHA  analysis. 

The  changes  in  the  plant  parameters  used 
in  the  uprated  LOCA  analysis  are  provided 
from  the  power  uprate  analysis  (Reference  4- 
15,  Section  4)  (General  Electric  Report  NEDC- 
31830P.  ••NMP2  SAFER/GE.STR-LOCA  Loss- 
of-Coolanf  Accident  Analysis."  Revision  1, 
November  1990|.  The  power  and  steam  flow 
values  are  consistent  with  Regulatory  Guide 
1  49.  The  new  analysis  parameters  will  also 
be  included  in  USAR  Table  6.3-1  as  uprate 
is.implemented.  Detailed  information  about 
application  of  the  SAFER/GESTR 
methodology  is  provided  in  Reference  1  of 
TS  Bases  3/4.2  (Reference  4-14.  Section  4) 
(General  Electric  Report  NEDE-23785-1-PA. 


"The  GESTR/LOCA  and  SAFER  Models  for 
the  Evaluation  of  the  L.oss  of  Coolant 
Accident,"  Revision  1,  October  1984).  The 
LOCA  analysis  (Section  4.3)  [of  NEDC- 
31994P1  shows  that  all  required  criteria  are 
met  for  operation  with  the  uprated 
parameters. 

Footnote  (*)  is  revised  to  provide  the 
correct  reference  for  the  LOCA  analysis 
parameters  for  NMP2  power  uprate.  Since  the 
LOCA  analysis  for  uprated  operation  meets 
all  required  criteria,  these  TS  changes  do  not 
cause  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

•  TS  Bases  B3/4.5.1  and  B3/4.5.2  -  Increase 
in  required  capability  of  the  HPCS  [high 
pressure  core  spray!  pump  and  the 
corresponding  differential  pressure. 

The  increase  in  the  differential  pressure  for 
HPCS  pump  flow  accommodates  the  increase 
in  SRV  setpoint  valves  as  discussed  for 
changes  to  TS  3.4.2  earlier.  This  change 
maintains  the  currently  designed  functional 
capability  of  the  HPCS  system  to  provide 
coolant  inventory  during  isolation  conditions 
after  a  loss  of  feedwater  flow  transient 
(backup  to  RQC)  and  during  a  main  steam 
line  break  (outside  containment)  accident. 

The  small  change  in  the  HPCS  pump  flow 
(517  versus  516)  Igpm]  is  made  to  be 
consistent  with  the  value  used  in  the  NMP2 
SAFER/GESTR  analysis  for  a  loss  of  coolant 
accident.  This  small  change  corrects  the 
Technical  Specification  bases  for  this 
parameter. 

Therefore,  this  TS  change  ensures  that 
power  uprate  operation  will  not  cause  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

•  TS  Bases  B3/4.6.1.2.  B3/4.6.1.5,  and  B3/ 
4.6.2  -  Maximum  containment  pressure  for 
leakage  testing. 

The  bases  for  the  value  currently  in  the  TS 
for  the  maximum  containment  pressure  are 
reworded  to  clarify  that  the  maximum 
containment  pressure  after  power  uprate  will 
be  maintained  below  the  current  value  used 
for  containment  leak  rate  testing.  Section  4.1 
(of  NEDC-31994P1  documents  the 
containment  analysis  for  power  uprate  and 
shows  a  peak  DBA-LOCA  calculated  pressure 
of  36.8  psig  (less  than  the  current  testing 
requirement  of  39.75  psigj.  There  is  no 
impact  on  currently  approved  requirements 
and  test  procedures.  Therefore,  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Will  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  Operating  License  changes  in  power 
level  and  allowable  feedwater  temperature, 
and  the  associated  Technical  Specification 
changes  (all  listed  in  Table  11-1)  (of  NEDC- 
31994PI  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Equipment  that  could  be  impacted  by 
power  uprate  has  been  evaluated.  No  new 
operating  mode,  equipment  lineup,  accident 
scenario,  or  equipment  failure  mode  has  been 
identified.  The  full  spectrum  of  accident 
considerations  defined  in  Regulatory  Guide 


1.70  have  been  reviewed  and  no  new  or 
different  kind  of  accident  has  been  identified. 
Power  uprate  uses  already  developed 
technology  and  applies  it  within  the 
capabilities  of  already  existing  plant 
equipment  in  accordance  with  presently 
existing  regulatory  criteria  to  include  NRC 
approved  codes,  standards,  and  methods.  GE 
has  designed  BWRs  of  higher  power  levels 
than  the  uprated  power  of  any  of  the 
currently  operating  BWR  fleet  and  no  new 
power  dependent  accidents  have  been 
identified. 

The  Technical  Specifications  changes 
required  to  implement  power  uprate  require 
minor  changes  to  the  configuration  of  the 
plant,  and  all  the  Technical  Specification 
changes  have  been  evaluated  and  are 
acceptable. 

Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

•  0L2C(1),TS  1.34  -  Increase  in  Rated 
Thermal  Power  to  3467  MWt. 

Power  uprate  will  not  involve  a  significant 
reduction  in  a  margin  of  safety,  since  the 
licensing  evaluations  were  performed  either 
at  plant  conditions  higher  than  the  proposed 
uprate  conditions,  or  used  approved 
methodologies  which  incorporate 
appropriate  allowances  for  uncertainties.  As 
discussed  throughout  this  report  (eg., 
Section  11.1)  [of  NEDC-31994PI  and  in 
Section  5  of  Reference  11-2  [NEDC-31897P- 
1),  the  safety  margins  prescribed  by  the  Code 
of  Federal  Regulations  have  been  maintained 
by  meeting  the  appropriate  regulatory 
criteria.  Similarly,  the  margins  provided  by 
the  application  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  design 
acceptance  criteria  where  applicable  have 
been  maintained  (e.g.,  see  Section  3.2)  [of 
NEDC-31994P1.  Other  margin-assuring 
acceptance  criteria  have  also  been 
maintained. 

All  limiting  accident  and  transient 
analyses  have  been  reperformed  at  uprated 
power  operating  conditions  consistent  witK 
the  requested  Technical  Specification 
changes.  The  NRC-approved  SAFER/GESTR- 
LOCA  methodology  was  used  in  the  LOCA 
analysis.  Additionally.  Reference  11-2 
INEDC-31897P-1!  addresses  the  BWR  generic 
acceptability  of  analytical  evaluations  for  the 
loss  of  feedwater  transient,  stability,  core 
spray  distribution,  safety  li.-nit  minimum 
critical  power  ratio,  containment  atmosphere 
combustibility,  materials  and  coolant 
chemistry,  and  anticipated  transients  without 
scram  (ATWS). 

As  discussed  in  Section  5,2.3  of  Reference 
11-2  |NEDC-31897P-li,offsite  doses  for  the 
DBA/LOCA  will  increase  proportionally  to 
reactor  power  and  can  be  compared  on  a 
consistent  basis. 

As  evaluated  in  Sections  8.5  and  9.2  (of 
NEDC-31994P1,  the  results  remain  a  small 
fraction  of  the  acceptance  criteria  of 
lOCFRlPartllOO. 

The  radiological  doses  resulting  from  the 
DBA/LOCA  and  MSLB  [main  steam  line 
break)  accidents  were  initially  analyzed  at 
3489  MWt  (105%  of  3323  MVVt).  For  the 
power  uprate  program,  the  increase  in  the 
analyzed  power  level  is  only  1.3%  (from 
3489  to  3536  MWt)  which  provides  the 
uncertainty  factor  (2%)  required  by 
Regulatory  Guide  1.49. 
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It  is  concluded  that  there  is  no  significant 
decrease  in  a  margin  of  safety. 

•  OL2C(7)  -  Change  in  Allowable 
Feedwater  Temperature  ■ 

The  increase  in  the  lower  limit  of  the 
allowable  operating  range  of  the  final 
feedwater  temperature  for  uprate  power  was 
evaluated  by  reanalyzing  the  Feedwater 
Controller  Failure  -  Maximum  Demand 
transient  at  a  feedwater  temperature  of  405°F 
(Section  9.1.3)  |ofNEDC-31994Pl.  In 
addition,  the  reactor  pressure  vessel 
feedwater  nozzle  has  been  evaluated  for  the 
20°F  range  of  feedwater  temperature.  The 
results  of  these  evaluations  demonstrate  that 
current  fuel  thermal  limits  criteria  and  ASME 
Code  criteria  are  met.  Therefore,  there  is  no 
significant  decrease  in  a  margin  of  safety. 

•  TS  Table  2.2.1-1  -  Reactor  Protection 
System  Instrument  Setpoints 

The  increases  in  the  steam  dome  high 
pressure  scram  instrument  setpoints  for 
uprated  power  were  evaluated  by 
determining  if  the  high  pressure  scram, 
which  is  used  as  a  backup  to  other  scram 
signals,  provides  adequate  overpressure 
protection.  The  evaluation  demonstrates  that 
the  backup  protection  function,  with  the 
revised  setpwints,  continues  to  provide 
adequate  overpressure  protection  at  uprated 
power  conditions  by  meeting  the  applicable 
.\SME  Code  criteria.  It  is  concluded  that 
there  is  no  significant  decrease  in  a  margin 
of  safety. 

•  TS  Bases  Table  B2.1  2-2  -  Add  footnote 
to  applicability  of  table  to  uprated  operation 

The  nominal  values  of  parameters  used  in 
the  statistical  analyses  of  the  fuel  cladding 
integrity  safety  limit  were  re-evaluated  at 
power  uprate  conditions.  This  evaluation 
demonstrates  that  the  average  bundle  power 
at  uprated  conditions  for  NMP2  is  acceptable 
for  application  of  the  generic  safety  limit 
minimum  critical  power  ratio  statistical 
analysis.  Therefore,  it  is  concluded  that  there 
is  no  significant  decrease  in  a  margin  of 
safety. 

•  TS  4.1.5.C  and  TS  4.1.5.d2  -  Increase  in 
SLCS  Surveillance  Test  Pressure  and  SLCS 
pump  discharge  relief  valve  setpoint. 

The  SLCS  surveillance  test  pressure  was 
increased  to  provide  periodic  demonstration 
of  the  ability  of  the  SLCS  to  provide  the 
required  amount  of  sodium  pentaborate 
solution  at  the  higher  pressure  associated 
with  an  ATAVS  event  postulated  to  occur  at 
power  uprate  conditions.  At  this  increased 
SLCS  discharge  pressure,  the  system 
provides  an  adequate  shutdown  backup 
capability  by  having  the  ability  to  bring  the 
isolated  reactor  from  full  power  to  a  cold. 
Xenon-free  shutdown  condition,  assuming 
that  the  withdrawn  control  rods  remain  fixed 
in  the-uprated  power  pattern. 

For  power  uprate.  the  capability  of  the 
SLCS  to  respond  with  adequate  margin  to  a 
postulated  ATWS  event  was  confirmed.  The 
most  limiting  ATVVS  events  evaluated  for 
peak  vessel  pressure  and  p>eak  suppression 
pool  temf>erature  were:  (1)  closure  of  all 
MSIVs  and  (2)  inadvertent  opening  of  a  relief 
valve.  The  peak  pressure  for  the  MSIV 
closure  event  which  included  simulation  of 
the  higher  relief  setpoints  and  two  relief 
valves  out  of  service,  demonstrates  that  the 
peak  pressure,  1325  psig.  remains  below  the 


ASNfE  emergency  overpressure  protection 
criteria  of  approximately  1500  psig.  which  is 
applicable  to  an  ATWS  event.  The  reactor 
pressure  is  controlled  by  the  relief  valves 
(after  the  initial  peak)  within  the  pressure 
specified  in  this  revised  Technical 
Specification.  SLCS  injection  takes  place 
during  this  period  with  the  relief  valves 
controlling  pressure. 

The  peak  suppression  pool  temperature  for 
the  inadvertent  opening  of  a  relief  valve  was 
demonstrated  to  remain  below  the  ATWS 
peak  pool  temperature  criteria  of  190*  for  a 
Mark  II  containment  design,  which  is 
applicable  to  NMP2.  Peak  containment 
pressure  was  well  below  the  45  psig 
containment  design  pressure.  For  this  event, 
SLCS  injection  will  be  at  vessel  pressures 
bounded  by  the  revised  Technical 
Specification.  The  higher  pressure  setpoint  of 
the  SLCS  pump  discharge  relief  valve 
provides  adequate  overpressure  protection  of 
the  SLCS  pressure  boundary  by  meeting  the 
applicable  ASME  Code  criteria  (equal  to  or 
less  than  the  system  piping  design  pressure). 

In  summary.  f)eak  vessel  pressure  is  below 
ASME  code  criteria,  and  suppression  pool 
temperature  is  below  the  ATWS  peak  pool 
temperature  criterion  for  Mark  II  containment 
design,  peak  containment  pressure  is  well 
below  the  containment  design  pressure,  the 
SLCS  injection  pressure  during  the  bounding 
events  is  within  the  new  Technical 
Sp>ecification  testing  requirement,  and  the 
SLCS  pressure  boundary  is  maintained  in 
compliance  with  ASME  Code  criteria. 
Therefore,  it  is  concluded  that  there  is  no 
significant  decrease  in  a  margin  to  safety 

•  TS  Table  3.3.1-1  -  Note  (i),  footnote  '('*). 
Action  6.  footnote  (*).  and  Table  3.3.4.2-1 
footnote  (**) 

The  increase  in  the  setpoints  for  the  bypass 
of  T/G  trip  scram  and  RPT  at  30%  power  are 
made  to  be  consistent  with  uprated  power. 
These  increased  setpoints  do  not 
significantly  reduce  a  margin  of  safety  since 
the  T/G  trips  at  this  partial  power  setpoint 
continue  to  be  non-limiting  events. 

•  TS  Table  3.3.2-2  Item  l.c.3  -  Increase  in 
main  steam  line  high  flow  differential 
pressure  setpoint  and  allowable  valve. 

The  increase  in  the  main  steam  line  high 
flow  differential  pressure  setpoint  and 
allowable  value  reflect  the  redefinition  of 
rated  conditions.  The  increased  setfKjint  will 
maintain  the  same  inadvertent  trip  avoidance 
margin,  thereby  avoiding  any  increase  in  the 
frequency  of  occurrence  of  isolation  events. 
The  closure  of  the  MSIV  remains  assured 
during  the  limiting  event  (the  steam  line 
break  accident).  The  break  flow  rate 
(controlled  by  the  flow  restrictor)  will  be 
about  190%  (Section  3.5)  [of  NEDC-31994P1. 
so  the  setpoint  at  less  than  140%  will  sense 
the  accident  as  effectively  as  for  current 
operation.  It  is  concluded  that  this  change 
does  not  result  in  a  significant  decrease  in  a 
margin  of  safety. 

TS»  Table  3.3.2-2  Item  id  -  Increase  in 
main  steam  line  tunnel  temperature 
setpoints. 

These  isolation  setpoints  are  changed  to 
refiect  the  slight  increase  (about  1°F)  in  the 
steam  tunnel  operating  temperature  expected 
for  uprated  operation.  The  increase  in  these 
setpoints  ensures  adequate  inadvertent  trip 


avoidance.  The  anaKlical  upper  limits  for 
these  setpoints  are  not  changed  so  that  their 
safety  functions  are  not  impacted  by  the 
Technical  Sp>ecification  changes.  For 
example,  the  instruments  will  act  at  the  same 
setfKjints  assumed  in  previous  analysis  for  a 
main  steamline  break,  ensuring  that  offsite 
radiological  doses  remain  a  small  fraction  of 
lOCFRlPartjlOO  criteria  and  within  GDC19 
criteria  for  control  room  doses.  Therefore, 
there  is  no  significant  decrease  in  a  margin 
of  safety. 

•  TS  Table  3.3,4.1-2  -  Increases  in  the 
ATWS  RPT  reactor  vessel  high  pressure  trip 
and  allowable  setpoints 

The  purpose  of  the  high  pressure  RPT  is  to 
reduce  reactor  p>ower  level  during  a 
postulated  pressurization  transient  with 
scram  assumed  to  fail  (ATWS).  The  physical 
phenomenon  involved  is  that  the  void 
reactivity  feedback  from  a  pressurization 
transient  adds  positive  reactivity  to  the 
reactor  system.  However,  the  high  pressure 
RPT  system  trips  both  recirculation  pumps  to 
the  low  sf>eed  condition,  thereby  increasing 
core  void  fraction  and  creating  negative 
reactivity  to  reduce  the  power  transient.  This 
enables  the  safety/relief  valves  to  maintain 
peak  pressure  within  the  ASME  overpressure 
emergency  limit  for  the  bounding  ATWS  case 
(Section  9.3.1)  (of  NEDC-31994P|. 

For  power  uprate,  the  capability  of  the 
SLCS  to  respond  to  a  postulated  ATWS  event 
with  adequate  margin  was  confirmed 
(Section  9.3.1)  [of  NEDC-31994P1.  By 
reducing  reactor  power  until  the  SLCS  can  be 
injected  to  achieve  full  shutdown,  the  RPT 
also  reduces  suppression  pool  temperature 
for  isolation  cases  (also  shown  to  be 
acceptable  for  power  uprate  conditions  in 
Section  9.3.1)  (of  NEDC-31994P|.  Therefore, 
it  is  concluded  that  there  is  no  significant 
decrease  in  a  margin  of  safety. 

•  TS  Figure  3.4.1.1-1  -  The  figure  is  revised 
to  reflect  the  new  definition  of  rated  thermal 
power  in  terms  of  megawatts  thermal. 

This  change  is  made  to  be  consistent  with 
the  new  definition  of  rated  thermal  power. 
As  described  in  Section  3.2  of  LTR2 
(Reference  11-1)  [NEDC-319841.  the  change  to 
the  power  flow  restricted  zone  is  made  to 
maintain  the  same  operating  constraints  and 
stability  margin  that  were  established  for  the 
current  power  level.  This  change  avoids  any 
increase  in  the  possibility  of  occurrence  or 
any  increase  in  the  potential  effects  of  power 
oscillations.  Therefore,  there  is  no  significant 
decrease  in  a  margin  of  safety. 

•  TS  3  4.2  -  Increase  of  spring  setpoints  for 
the  two  lowest  set  SRVs. 

The  two  low  set  SRV  setpoints  are 
increased  to  accommodate  the  change  in 
operating  pressure  after  power  uprate.  This 
change  maintains  a  simmer  margin  of  greater 
than  120  psig.  Power  uprate  analysis  shows 
that  the  revised  SRVs  still  maintain  the  peak 
RPV  pressure  within  the  ASME  Code  l.'pset 
limit  of  1375  psig  for  the  limiting 
pressurization  event  (MSIV  closure  when 
credit  is  only  taken  for  the  backup  high 
neutron  flux  scram)  and  provide  adequate 
protection  for  postulated  ATWS  events.  See 
.Sections  3.2  and  9.3.1  [of  NEDC-31994Pi  for 
further  discussion.  Therefore,  it  is  concluded 
that  there  is  no  significant  decrease  in  a 
margin  of  safety. 
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•  TS  4  4  6  1.3-1  -  Revision  of  the  rveirtron 
fhueDre  lead  factor 

The  incTTase  in  the  lead  factor  includes 
consideration  of  the  higher  power  level  and 
projected  spatial  power  distributions  for  an 
uprated  equihbrium  cycle.  The  evaluation  at 
uprated  conditions  utilized  the  same 
calailatior.al  approach  as  performw!  for  the 
curreist  neutron  flucnce  tead  factor,  but  using 
more  precise  input  parameters  for  uprated 
condibons  Therefore,  it  is  cx>nclu<ied  that 
there  is  no  significant  decrease  in  a  margin 
of  safety. 

•  TS  3.4.6.2  andTS  4  4  6.2  ■  Increase  of 
reactor  steam  dome  operating  pressure  limit. 

The  change  to  the  dorr>«  operating  f>ressure 
limit  is  made  to  be  consister^f  v.-iih  the  r>ew 
operating  pressure  for  upirated  thermal 
pwwer.  This  change  is  used  as  a  direct  initial 
condition  analysis  input  or  sensitiviry  study 
parameter  in  the  evaluation  of  steady  state 
op)erdting  conditions  and  for  the  most 
limiting  transients  and  accident  events,  i.e.. 
vessel  overpressure  protection  and  LOCA. 
With  this  revised  limit.  p«ak  vessel  pressure 
remains  below  ASME  Gxle  cnteria,  and 
LOCA  fuel  fierfcjrmance  satisfies  the 
requirements  of  10CJR50.46  and 
10CFR|Part|50  Appi  ndix  K.  Therefore,  there 
is  no  significani  decrease  in  a  margin  of 
safoty. 

•  TS  4  7.4b  -  Increase  in  RCJC  Surveiliarwie 
Test  Pressure 

The  ROC  surveillance  test  pressure  was 
int jeased  to  provide  periodic  demonstration 
of  the  ability  of  R(^C  system  Jo  perfrirm 
consistent  with  the  requirements  of  the 
an  ilyses  at  the  hightT  operating  pressure 
associated  with  power  uprate  conditions.  An 
e  "sluation  of  the  KCIC  s\'stem  confirmed  its 
ability  to  operate  at  slightly  higher  turbine 
speed  and  provide  its  design  flow  rate  at 
power  uprate  conditions  RC3C  system 
pt'rformance  will  be  ixinfirmed  during  the 
initial  power  ascension  to  uprated  conditions 
Und  periodically  thereafter  per  the  Technir^l 
.Specification!.  Therefore,  it  isamcluded  that 
there  is  no  significant  df^cr-jase  in  a  margin 
of  safety. 

•  TS  Bases  3'4-2  (Reiercnoes)  and  TS 
6.9  1  a.b(l)  (Admiiiistrative  Control) - 
Revised  the  references  for  the  LOCA  analysis 
methodologv  to  the  SAFERA^.ESTR-LOCA 
metb.xioioqy  report. 

Thfse  changes  are  made  to  incorporate  the 
power  uprate  LXXIA  licensing  basis.  Since 
.SAFER/GESTR-UX'^  methodology  has  been 
previously  apprrrved  by  the  NRCand  is 
acceptable  for  use  for  NMP2.  it  is  concluded 
this  change  does  not  significently  decrease  a 
margin  of  safety. 

•  TS  Bases  Table  BJ. 2.1-1  -  Significant 
input  parameters  used  in  the  LOCA  analyses. 

The  changes  in  the  plant  parameters  reflect 
the  power  uprate  ccndirion.  Those  changes 
ha\'e  been  reflected  as  input  parameters  in 
the  LOC.A  analyses  consistent  with 
Regulatop,-  Guide  1  49.  Since  the  LOCA 
analysis  demonstrates  that  1(XTK50  46  and 
lOCFRlPartlSO  Appendix  K  criteria  are  met 
for  opention  with  the  uprated  parameters,  it 
is  concluded  that  tb'^re  is  no  significant 
decrease  in  a  margin  of  safety. 

•  TS  Bases  B3'4.5.1  and  B3/4  5.2  -  Increase 
in  requireti  capability  of  the  HPCS  pump  and 
the  corresponding  differential  pressure. 


The  increase  in  differential  pressure 
accommodates  the  irnirease  in  SRV  setpoint 
values  previously  discussed  to  TS  3.4.2.  The 
increased  differential  pressure  ensures  there 
is  sufficient  HPCS  flow,  assuming  the  two 
lowest  setproint  SRVs  are  out  of  service,  and 
the  comniencement  of  flow  as  reflected  in  the 
analysis  of  isolation  events.  The  increase  in 
HPCS  pump  flow  is  reflected  in  the  LOCA 
analyses  (516  to  517  gpm).  This  small  change 
corrects  the  Technical  Specification  bases  for 
this  parameter.  The  revised  parameters  for 
the  HPCS  pump  differential  pressure  and 
flow  are  reflected  as  inputs  to  the  LOCA 
analyses  and  analyses  of  isolation  events. 
Since  the  LOCA  analysis  meets  10CFR50  46 
criteria  and  10CFRIPart)50  Appendix  K 
criteria,  and  the  isolation  events  meet  all 
required  criteria  (e.g.  top  of  fuel  remains 
covered  for  the  loss  of  feedwater  transient)  it 
is  concluded  that  there  is  no  significant 
decrease  in  a  margin  of  safety. 

•  TS  Bases  B3/4.6.1.2.  B3/4  6.1.5  and  B3/ 
4.6.2  -  Maximum  containment  pressure  for 
leakage  testing. 

The  bases  for  the  value  currently  in  the  TS 
for  the  maximum  contairunent  pressure  are 
reworded  to  clarify  that  the  maximum 
containment  pressure  for  power  uprate  has 
been  calailated  to  remain  below  the  current 
value  used  for  containment  leak  rate  testing. 
Therefore,  it  is  concluded  that  there  is  no 
significant  decrease  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Date  of  amendment  requesl:  January 
10,  1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
i^locate  the  seismic  monitoring 
instrumentation  Limiting  Condition  for 
Operation,  Surveillance  Retjuireraents 
and  associated  tables  and  Bases 
contained  in  TS  sections  3.3.7.2  and 
4.3.7,2  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  whicii  is  presented 
below: 

1 .  The  proposed  Technical  Specifirations 
(TS)  changes  do  not  involve  a  significant 
increase  in  ttie  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  function  of  the  seismic  monitoring 
instrumentation  system  is  to  monitor  the 
magnitude  and  effect  of  a  seismic  event  only, 
and  can  not  initiate  or  mitigate  an  a<.cidcnt 
previoiisly  evaluated.  Furthermore,  the 
proposed  TS  changes  to  rekicate  the  seismic 
monitoring  iustrumentation  requirements 
frCim  TS  to  the  L'FSAR  are  in  accordance 
with  the  criteria  for  determining  thcwe 
requirements  that  should  remain  in  the  TS  as 
defined  by  the  NRC  in  its  final  policy 
statement,  "Final  Policy  Statement  on 
Technical  Specifications  Improvements  for 
Nuclear  Power  Reactors."  dated  |uly  22, 
1993.  The  seismic  monitoring 
instrumentation  LCO.  SRs.  and  associated 
tables  and  Basr-s  proposed  for  relocation  from 
TS  to  the  LGS  UFSAR  will  continue  to  be 
implemented  by  administrative  controls  that 
will  satisfy  the  applicable  rBquirements  of  TS 
section  6  "Administrative  Controls."  Those 
requirements  include  a  review  of  changes  to 
plant  systems  and  equipment  and  to  thte 
applicable  administ'^dtivc  controls  ia 
accordance  with  the  provisions  of 
10CFR50.59. 

Criterion  2  of  the  )uly  22.  1993  NRC  firial 
policy  statement  states.  "A  process  variable, 
design  feature,  or  operating  restriction  that  is 
an  initial  condition  of  a  Design  Basis 
Accident  or  Transient  Analysis  that  either 
assimies  the  failure  of  or  presents  a  challenge 
to  the  integrity  of  a  fission  product  barrier." 
The  seismic  monitoring  instrumentation 
system  is  not  a  system  that  monitors  a     • 
process  variable  that  is  an  initial  condition 
for  accident  or  transient  analyses  The 
seismic  monitoring  instrumentation  is  also 
not  a  design  feature  or  an  ojjerating 
restriction  that  is  an  initial  condition  of  a 
Design  Basis  Accident  or  transient  anals-si-s 
since  it  only  provides  information  regarding 
the  magnitude  of  and  the  plant  equipmr  nt 
response  to  a  Design  Basis  earthquake. 
Therefore,  the  current  LGS  seismic 
monitoring  instrumentation  TS  requirements 
do  not  meet  Criterion  2  of  the  )uly  22.  1993 
NRC  final  policy  statement. 

Criterion  3  of'the  luly  22.  1993  NRC  final 
policy  statement  states.  "A  structure,  system, 
or  component  that  is  part  of  the  primary 
success  path  and  which  functions  or  actuates 
to  mitigate  a  Design  Basis  Accident  or 
Transif5nt  that  either  assumes  the  failure  of  or 
presents  a  challenge  to  the  integrity  of  a 
fission  product  barrier."  The  LGS  seismic 
monitoring  instrumentation  system  does  not 
provide  a  function  or  actuate  in  order  to 
mitigate  the  consequences  of  a  Design  Basis 
Accident  or  transient.  Therefore,  the  current 
LGS  seismic  monitoring  instnimentation  TS 
requirements  do  not  meet  Criterion  3  of  the 
July  22.  1993  NRC  final  policy  statement. 

Criterion  4  of  the  July  22,  1993  NRC  final 
fwlicy  statement  states,  "A  structure,  systf m 
or  component  which  operating  experience  or 
probabilistic  safety  assessment  has  shown  to 
be  significant  to  public  health  and  safety.  " 
Operating  experience  has  shown  that  the  LGS 
seismic  monitoring  instrumentation  system 
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has  no  impact  on  public  health  and  safety  as 
defined  by  the  NRC  final  policy  statement. 
Furthermore,  LGS  specific  probabilistic  risk 
assessment  (PRA)  does  not  credit  the  seismic 
monitoring  instrumentation  system  as  a 
significant  factor  in  the  plant  response  to  an 
accident.  Therefore,  the  current  LGS  seismic 
monitoring  instrumentation  TS  requirements 
do  not  meet  Criterion  4  of  the  July  22, 1993 
NRC  final  policy  statement  for  determining 
those  requirements  that  should  remain  in  TS. 
This  conclusion  is  consistent  with  the 
function  of  the  seismic  monitoring 
instrumentation  system  stated  above. 

These  proposed  TS  changes  will  maintain 
the  current  operation,  maintenance,  testing, 
and  system  operability  controls  of  the 
seismic  monitoring  instrumentation  system. 
Furthermore,  any  further  changes  to  the 
seismic  monitoring  instrumentation  system 
will  be  evaluated  for  the  effect  of  the  those 
changes  on  system  reliability  as  required  by 
10CFR50. 59.  The  seismic  monitoring 
instrumentation  system  performance  will  not 
decrease  due  to  these  proposed  TS  changes 
and  the  system  will  continue  to  be 
administratively  controlled  in  accordance 
with  TS  Section  6.  including  the 
requirements  of  10CFR50.59.  thereby 
precluding  a  future  decrease  in  its 
performance. 

In  accordance  with  the  current  TS  Section 
3.3.7.2.  with  the  seismic  monitoring 
instrumentation  inoperable,  the  plant  would 
not  be  required  to  shut  down'and  the 
provisions  of  TS  Section  3.0.3  (i.e..  plant 
shutdown)  would  not  be  applicable. 
Thetiefore.  the  inoperability  of  this  system 
and  therefore  the  consequences  of  an 
accident  while  this  system  is  inoperable,  was 
previously  evaluated  as  not  significant 
enough  to  require  a  change  to  the  plant 
operating  condition. 

Since  the  seismic  monitoring 
instrumentation  system  does  not  monitor  a 
process  variable  that  is  an  initial  condition 
for  an  accident  or  transient  analyses,  or 
actuates  any  accident  mitigation  feature,  and 
since  the  operation,  maintenance,  testing, 
and  modification  of  the  seismic  monitoring 
instrumentation  system  will  continue  to  be 
administratively  controlled,  including  the 
requirements  of  10CFR50.59;  therefore, 
maintaining  the  reliability  of  the  system,  the 
proposed  TS  changes  will  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  function  of  the  seismic  monitoring 
instrumentation  system  is  to  monitor  the 
magnitude  and  effect  of  a  seismic  event  only. 
The  proposed  TS  changes  to  relocate  the 
seismic  monitoring  instruments  requirements 
from  TS  to  the  IIFSAR  are  in  accordance 
with  the  criteria  for  determining  those 
requirements  that  should  remain  in  the  TS  as 
defined  by  the  NRC  in  its  final  policy 
statement,  dated  July  22,  1993.  The  seismic 
monitoring  instrumentation  system  does  not 
monitor  a  process  variable  that  is  an  initial 
condition  for  an  accident  or  transient 
analy.ses. 

The  seismic  monitoring  instrumentation  is 
also  not  a  design  feature  or  an  operating 


restriLtion  that  is  an  initial  condition  of  a 
Design  Basis  Accident  or  transient  analyses 
since  it  only  provides  information  regarding 
the  magnitude  of  and  the  plant  equipment 
response  to  a  Design  Basis  earthquake. 

These  proposed  TS  changes  to  relocate  the 
TS  requirements  to  the  UFSAR  will  not  alter 
the  operation  of  the  plant,  or  the  manner  in 
which  the  seismic  monitoring 
instrumentation  system  will  perform  its 
function,  and  any  future  changes  will 
continue  to  be  administratively  controlled  in 
accordance  with  TS 

Section  6,  including  the  requirements  of 
10CFR50.59. 

These  proposed  TS  changes  will  not 
impose  new  conditions  nor  result  in  new 
types  of  equipment  which  will  result  in 
different  types  of  malfunctions  of  equipment 
important  to  safety  than  any  type  previously 
evaluated. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

These  proposed  TS  changes  to  relocate  the 
seismic  monitoring  instrumentation 
requirements  from  TS  to  the  UFSAR  are  in 
accordance  with  the  criteria  for  determining 
those  requirements  that  should  remain  in  the 
TS  as  defined  by  the  NRC  in  final  policy 
statement,  dated  July  22. 1993. 

Criterion  1  of  the  NRC  final  policy 
statement  states,>Installed  instrumentation 
that  is  used  to  detect,  and  indicate  in  the 
control  room,  a  significant  abnormal 
degradation  of  the  reactor  coolant  pressure 
boundary."  The  NRC  final  policy  statement 
explains  that  "...This  criterion  is  intended  to 
ensure  that  Technical  Specifications  control 
those  instruments  specifically  installed  to 
detect  excessive  reactor  coolant  leakage.  This 
criterion  should  not,  however,  be  interpreted 
to  include  instrumentation  to  detect 
precursors  to  reactor  coolant  pressure 
boundary  leakage  or  instrumentation  to 
identify  the  source  of  actual  leakage  (e.g.. 
loose  parts  monitor,  seismic  instrumentation, 
valve  position  indicators)."  Based  on  the 
above  NRC  guidance,  the  LGS  UFSAR,  and 
TS  Bases  3.3.7.2,  the  seismic  monitoring 
instumentation  does  not  detect,  and  indicate 
in  the  control  room,  a  significant  abnormal 
degradation  of  the  reactor  coolant  pressure 
boundary.  Therefore,  the  current  LGS  seismic 
monitoring  instrumentation  TS  requirements 
do  not  meet  Criterion  1.  Furthermore, 
operating  experience  has  shown  that  the  LGS 
seismic  instrumentation  system  has  no 
impact  on  public  health  and  safety  as  defined 
by  the  NRC  final  policy  statement.  In 
addition,  the  LGS  specific  PRA  does  not 
credit  the  seismic  monitoring 
instrumentation  system  as  a  significant  factor 
in  the  plant  response  to  accidents. 

The  seismic  monitoring  instrumentation 
LCO.  SRs.  and  associated  tables  and  Bases 
proposed  for  relocation  to  the  LGS  UFSAR 
will  continue  to  be  implemented  by 
administrative  controls  that  will  satisfy  the 
applicable  requirements  of  TS  section  6 
"Administrative  Controls."  Those 
requireinents  include  a  review  of  future 


changes  to  the  system  and  applicable 
administrative  controls  in  accordance  with 
the  provisions  of  10CFR50.59. 

Accordingly,  based  on  the  above 
discussion  of  NRC  specific  guidance, 
operating  experience,  and  continued 
imposition  of  administrative  controls,  the 
proposed  TS  changes  do  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Attorney  for  licensee:  ].  W.  IXirham, 
Sr..  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia.  Pennsylvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAuthority.- Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station.  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request: 
December  13,  1993,  as  supplemented 
February  2,  1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
allow  for  the  use  and  subsequent  storage 
of  fuel  with  an  initial  enrichment  of  5.0 
w/o  Iweight  percent]  Uranium  235.  The 
TS  currently  allow  the  use  of  fuel  with 
a  maximum  enrichment  of  4.25  w/o 
Uranium  235.  The  proposed  amendment 
would  also  revise  the  restrictions  on 
fuel  storage  in  regions  1  and  2  of  the 
spent  fuel  pool  to  ensure  that  the  design 
basis  for  preventing  criticality  is 
maintained  in  the  event  of  absorber 
panel  shrinkage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  change  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

There  is  no  increase  in  the  probability  of 
an  accident  because  the  physical 
characteristics  of  a  fuel  assembly  are  not 
changed  when  fuel  enrichment  is  increased. 
Fuel  assembly  movement  will  continue  to  be 
controlled  by  approved  fuel  handling 
procedures. 

There  is  no  increase  in  the  consequences 
of  an  accident  because  fuel  cycle  designs  will 
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continue  to  b^  analyzpd  with  NRC- approved 
codes  and  mnthods  to  en?ure  the  design 
bdses  for  VCSNS  (Virgil  C  Summer  Nuclear 
Station)  are  satisfied.  The  double 
contiagenn,-  prinaple  of  ANSI/ANS  8  1-1983 
can  be  applied  to  any  postulated  accident  in 
the  spent  fuel  {woi  which  could  caus« 
reactivity  to  increase  beyond  the  analyred 
conditions.  As  shown  in  Attachment  IV,  the 
level  of  boron  in  the  VCSNS  spent  fuel  pool 
is  sufficient  to  maintain  Keff  (effective 
neutron  multiplication  factor)  less  than  or 
equal  to  0.95.  Tbere  is  no  postulated  accident 
which  could  cause  reactivity  to  increase 
beyond  the  analyzed  conditions  in  the  new 
fuel  rack. 

The  radiological  consequence  analyses  I..  ) 
performed  to  support  the  installation  of 
replacement  steam  generators  at  VCSNS 
included  the  dev-elopment  of  source  terms 
which  bound  fuel  enrichments  up  to  5.0  w/ 
o  U235  (Uranium  235)  and  average  discharge 
bumups  up  to  65.730  MWTVNfR'  (megawatt 
days  per  metric  ton  uranium),  which  bounds 
the  currently  licensed  bumup  for  fuel  at 
VCSNS.  These  source  terms  were  used  to 
calculate  offsite  doses  for  accidents  that  are 
postulated  to  result  in  the  release  of  fission 
products  to  the  environment,  including  the 
fuel  handling  accident.  In  all  cases,  the  dose 
results  are  within  lOCFRlOO  limits. 

2.  The  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  Tethn»».^l  Specification 
changes  do  not  involve  any  physical  changes 
to  the  plant  or  any  changes  to  the  method  in 
which  the  plant  is  operated.  They  do  not 
af;.?ct  the  performance  or  qualification  of 
sf  fety  related  equipment.  Therefore  the 
possibility  of  a  different  type  of  accident  or 
ir.alfunction  than  jjreviously  considered  is 
not  created. 

3.  The  change  does  not  involve  a 
significant  reduc-tion  in  a  margin  of  safiety. 

Criticality  analyses  (...)  have  been 
performed  for  the  spent  fuel  pool  to  allow  for 
storage  of  fuel  assemblies  with  enrichments 
up  to  5.0  without  U-235  The  proposed 
Technical  specification  changes  include 
those  necessary  to  maintain  Keff  less  than  or 
equal  to  0.95.  including  conservative 
allowances  for  uncertainties  and  biases, 
when  the  jxx)!  is  flooded  with  unborated 
water. 

The  new  fuel  rai  ks  have  been  previously 
analyzed  (...)  for  stora,i^  of  fuel  assemblies 
with  ennclimetits  up  to  5.0  w.'o  U-235.  For 
the  flooded  condition  Keff  does  not  exceed 
0.95  including  conservative  allowances  for 
uncertainties  and  biases.  For  the  normally 
dry  condition  Keff  does  not  exceed  0.98  for 
the  low  density  optimum  moderation 
condition.  However,  the  proposed  Technical 
Specification  changes  require  fuel  a.<;semblies 
with  enrichment  above  4  0  w/o  U-235  to 
contain  integral  fuel  burnable  absorbers  such 
that  the  maximum  reference  fuel  (infinite 
neutron  multiplication  fador)  is  less  than  or 
equal  to  1  460  m  unborated  water  at  68'F  due 
to  restrictions  on  spent  fuel  storage. 

Since  the  proposed  charges  ensure  that  the 
design  basis  for  preventing  criticality  in  the 
fuel  stfffBge  areas  is  preserved  and  since  fuel 
cycle  designs  will  continue  to  be  analyzed 


with  NRC-approved  codes  and  methods  to 
ensure  the  design  bases  for  VCSNS  are 
satisfied,  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
/ocatjon:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
VVinnsboro.  South  CaroHna  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  CaroUna  Electric  &  Gas 
Company,  Post  OfTice  Box  764, 
Columbia,  South  Carolina  29218 

NBC  Project  Director:  S.  Singh  Bajwa 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364. 
Joseph  .VI,  Farley  Nuclear  Plant,  Units 
1  and  2,  Hou5ton  County,  Alabama 

Date  of  amendments  request: 
February  16,  1994 

Description  of  amendments  request: 
The  proposed  amendment  will  change 
the  Technical  Specifications  to  modify 
the  description  of  fuel  and  control  rcKl 
assemblies  in  TS  5.3.1,  Fuel  Assemblies. 
The  change  to  the  fuel  assembly 
description  will  permit  the  limited 
substitution  of  zirconium  alloy, 
zircaloy-4,  ZIRLOtm,  or  stainless  steel 
filler  rods  for  fuel  rods  in  accordance 
with  the  NRC-approved  applications  of 
fuel  rod  configurations  that  have  been 
analyzed  with  NRC-approved  methods. 
This  change  will  allow  timely  removal 
of  fuel  rods  that  are  found  to  be  a 
probable  source  of  future  leakage.  The 
change  will  make  provisions  for  the 
loading  of  lead  test  assemblies  into  the 
reactor  without  requiring  a  specific  TS 
change.  This  amendment  also  allows  the 
use  of  ZIRLOTM  clad  fuel  as  lead  test 
assemblies.  The  specific  descriptions  of 
the  fuel  and  control  rod  assemblies 
contained  in  the  TS  which  are 
restrictive  due  to  the  unnecessary 
details  are  being  deleted.  The  change 
will  also  make  line  item  improvements 
in  the  Technical  Specifications  in 
accordance  with  Generic  Letter  90-02, 
Supplement  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  to  the  Technical 
Sf)ecifications  allowing  reconstitution  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  it  will  not 


result  in  a  change  to  any  of  the  process 
variables  that  might  initiate  an  accident  or 
affect  the  radiological  release  for  an  arxident. 
The  operating  limits  will  not  be  changed  and 
the  analysis  methods  to  demonstrate 
operation  within  the  limits  will  remain  in 
accordance  with  NRC-approved 
methodology  Other  than  the  changes  to  the 
fuel  assemblies,  there  a.-e  no  physical 
changes  to  the  plant  associated  with  this 
Technical  Specification  change.  The 
consequences  of  an  accident  previously 
evaluated  will  not  be  increased  because  the 
saiiety  analysis  to  be  performed  for  each  cycle 
will  continue  to  demonstrate  compliance 
with  all  fuel  safely  design  bases.  The  ability 
to  remove  potentially  leaking  fuel  rods 
should  result  in  a  reduction  in  the 
radiological  consequences  of  arry  transients 
or  accidents. 

The  probability  or  consequences  of  an 
accident  previously  evaluated  are  not 
Significantly  increased  with  the  use  of 
ZIRLOTM  cladding.  The  VANTAGE  5  fjel 
assemblies  containing  ZIRLOtm  clad  fuel 
rods  meet  the  same  fuel  assembly  and  fuel 
rod  design  bases  as  other  VANTAGE  5  fuel 
assemblies.  In  addition,  the  10  CFR  50.46 
criteria  will  be  applied  to  the  ZIRLO'n^  clad 
fuel  rods.  The  use  nf  these  fuel  assemblies 
will  not  result  in  a  change  to  the  proposed 
Farley  VANT.^GE  5  reload  design  and  safety 
analysis  limits.  Since  the  original  design 
criteria  are  being  met.  the  ZIRLCXtm  clad  fuel 
rods  will  not  be  an  initiator  for  any  new 
accident.  The  ZIRLCTtm  clad  materia!  is 
similar  in  chemical  composition  and  has 
similar  physical  and  mechanic-al  properties 
as  that  of  zircaloy-4.  Thus,  the  cladding 
integrity  is  maintained  and  the  structural 
integrity  of  the  fuel  assembly  is  not  affectpd. 
The  ZIRLCF"><  clad  fuel  rod  improves 
corrosion  performance  and  dimensional 
stability.  No  concerns  have  been  identified 
with  respect  to  the  use  of  an  assembly 
containing  a  combination  of  t)oth  zircaJoy-4 
and  selected  ZIRLCT™  clad  fuel  rods  Since 
the  dose  predications  in  the  Farley  safety 
analyses  are  not  sensitive  to  the  fuel  rod 
cladding  material  used,  tlie  radiologiail 
consequences  of  accidents  previously 
evaluated  in  the  Farley  safety  analysis  remain 
valid.  Therefore  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 

The  proposed  removal  of  detailed 
descriptions  of  fuel  and  control  rod 
assemblies  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
it  will  not  result  in  a  change  to  any  of  the 
process  variables  that  might  initiate  an 
acxident.  The  operating  limits  will  not  be 
changed  and  the  analysis  methods  to 
demonstrate  operation  within  the  limits  will 
remain  in  accordance  with  NRC-approved 
methodology  The  consequences  of  an 
accident  previously  evaluated  will  not  be 
increased  because  the  safety  analyses  to  be 
performed  for  each  cycle  will  contia  je  to 
demonstrate  compliance  with  all  fuel  safety 
design  bases. 

2.  This  change  to  the  Technical 
Specifications  allowing  reconstitution  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 


Federal  Register  /  Vol.  59.  No.  51  /  WVdnesday,  March  16,  1994  /  Notices 


12367 


previously  evaluated  because  it  will  only 
affect  the  assembly  configuration  and  will  be 
limited  to  NRC-approved  applications  of  fuel 
rod  configurations.  The  other  aspects  of  plant 
design,  operation,  limitations  and  responses 
to  events  will  remain  unchanged. 

The  possibility  for  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  is  not  created  by  the  use  of 
ZIRLOiT^  cladding  since  the  VANTAGE  5 
fuel  assemblies  containing  ZIRLOtm  clad  fuel 
rods  will  satisfy  the  same  design  bases  as  that 
used  for  other  VANTAGE  5  fuel  assemblies. 
All  design  and  performance  criteria  will 
continue  to  be  met  and  no  new  single  failure 
mechanisms  have  been  defined.  In  addition, 
the  use  of  these  fuel  assemblies  does  not 
involve  any  alterations  to  plant  equipment  or 
procedures  that  would  introduce  any  new  or 
unique  operational  modes  or  accident 
precursors.  Therefore,  the  possibility  for  a 
new  or  different  kind  of  accident  previously 
e\  aluated  is  not  created. 

The  removal  of  detailed  descriptions  of 
fuel  and  control  rod  assemblies  will  not 
create  the  {xissibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  they  will  be 
limited  to  NRC-approved  applications  of  fuel 
rod  configurations.  The  other  aspects  of  plant 
design,  operation,  limitations  and  responses 
to  events  will  remain  unchanged. 

3.  The  use  of  zirconium  alloy,  zircaloy-4, 
2yRL0TM,  or  stainless  steel  filler  rods  in  fuel 
assemblies  will  not  involve  a  significant 
reduction  in  a  margin  of  safety  because 
analyses  using  NRC-approved  methods  will 
be  performed  for  each  configuration  to 
demonstrate  continued  opierdtion  within  the 
limits  that  assure  acceptable  plant  response 
to  accidents  and  transients.  These  analyses 
will  be  performed  using  NRC-approved 
methods  that  have  been  approved  for 
application  to  the  fuel  configuration. 

The  margin  of  safety  is  not  significantly 
reduced  by  the  use  of  ZJRLQtm  clad  [sic| 
since  the  VANTAGE  5  fuel  assemblies 
containing  ZIRLO^m  clad  fuel  rods  do  not 
change  the  proppsed  Farley  VANTAGE  5 
reload  design  and  safety  analysis  limits.  The 
use  of  these  fuel  assemblies  will  take  into 
considenuion  the  normal  core  operating 
conditions  allowed  for  in  the  Technical 
.Specifications.  For  each  cycle  reload  core, 
the  fuel  assemblies  will  be  evaluated  using 
r.RC  Staff-approved  reload  design  methods. 
This  will  include  consideration  of  the  core 
physics  analysis  peaking  factors  and  core 
average  linear  heat  rate  effects.  Therefore,  the 
margin  of  safety  as  defined  in  the  bases  to  the 
Farley  Technical  Specifications  and 
VANT.^GE  5  Licensing  Amendment  Request 
is  not  significantly  reduced. 

The  removal  of  detailed  descriptions  of 
fuel  assemblies  will  not  involve  a  significant 
reduction  in  a  margin  of  safety  because 
analyses  using  NRC-approved  methods  will 
be  performed  for  each  configuration  to 
demonstrate  continued  operation  within  the 
limits  that  assure  acceptable  plant  response 
to  M  cidenfs  and  transients.  These  analyses 
wiij  bo  performed  using  NRC-approved 
methods  that  have  been  approved  for 
■ipplicalion  to  the  fuel  configuration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  U'.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dofhan,  Alabama 
36302 

Attorney  for  licensee:  James  H.  Miller, 
in,  Esq.,  Balch  and  Bingham,  Post  Office 
Box  306. 1710  Sixth  Avenue  North, 
Birmingham,  Alabama  35201 

NBC  Project  Director:  S.  Singh  Bajwa 

Tennessee  Valley  Ajthority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  February 
7,  1994  TS  93-19 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Technical  Specification  5.3.1  to  allow 
the  substitution  of  filler  rods  for  fuel 
rods  in  fuel  as,semblies.  This  would 
permit  the  timely  removal  of  fuel  rods 
that  are  found  to  be  leaking  or  are 
determined  to  be  the  probable  source  of 
future  leaks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  propxised  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  Sequoyah 
Nuclear  Plant  (SQN)  in  accordance  with  the 
proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  substitution  of  filler  rods  will  be 
justified  using  NRC-approved  methodology. 
This  methodology  will  demonstrate  that  the 
existing  design  limits  and  safety  analyses 
criteria  are  met.  Therefore,  the  proposed 
change  does  not  increase  the  consequences  of 
an  accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  involves  the 
substitution  of  filler  rods  for  fuel  rods.  This 
substitution  requires  the  utilization  of  NRC- 
approved  methodology.  This  methodology 
will  ensure  that  the  specific  analyses  will  not 
cause  any  new  or  different  kind  of  accident 
from  that  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  substitution  of  filler  rods  for  fuel  rods 
would  result  in  less  active  fuel  in  the  core. 
Therefore,  the  amounts  of  radiological 
effluents  that  mav  be  released  offsite  would 


not  increase.  The  NRC-approved 
methodology  by  which  any  rcanalyses  would 
be  performed  already  accounts  for  the  effects 
on  grid  strength  or  the  mass,  stiffness,  and 
fundamental  frequency  of  the  fuel  assembly 
during  seismic  and  loss-of-cooling  accident 
conditions.  Thus,  the  margin  of  safety  is  not 
reduced  when  substituting  filler  rods  for  fuel 
rods. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  app>ear3 
that  the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

MRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
NuclearPlant.  L  nits  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  amendment  request:  February 
7.  1994  TS  93-11 

Description  of  amendment  request: 
The  profxjsed  change  would  revise 
Surveillance  Requirement  (SR)  4.7.9.1, 
"Snubber  Service  Life  Program,"  to 
replace  the  present  wording  that 
describes  the  service  life  hydraulic 
snubber  monitoring  and  evaluation 
program  with  that  from  the 
Westinghouse  Electric  Corporation 
Standard  Te<:hnical  Specifications, 
Revision  4a.  This  would  eliminate  the 
need  to  perform  an  engineering 
evaluation  for  drag-force  increases  of  50 
percent  or  greater  of  the  previously 
measured  value  and  substitute  a 
requirement  to  establish  a  monitoring 
program.  This  program  would  require 
that  a  maximum  service  life  for  the 
snubber  components  be  determined  and 
the  monitoring  program  be  established 
to  ensure  that  the  maximum  service  life 
is  not  exceeded  based  on  test  results  and 
failure  history.  A  proposed  change  to  SR 
4.7.9.C  would  remove  the  wording  that 
is  inconsistent  with  Generic  Letter  90-09 
by  removing  the  term  "if  applicable"  for 
performance  of  an  as-found  fundional 
test  and  the  requirement  related  to  tests 
of  hydraulic  snubbers  that  have 
uncovered  fiuid  ports. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signifii:ant  hazards 
consideration,  which  is  presented 
below: 
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TV'A  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  docs  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50  92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TVA  proposes  to  delete  the  current  TS 
requirements  to  perform  an  evaluation  of 
snubber  test  data  when  there  is  a  greater  than 
50  percent  increase  in  drag  force  for 
mechanical  snubbers.  The  50  percent 
evaluation  requirement  is  considered 
unnecessary  where  snubbers  have  small  drag 
forces  during  their  previous  test.  During 
subsequent  testing,  small  increases  in  drag 
forces  (when  compared  with  the  rated  load 
of  the  snubber)  may  exceed  50  percent  of  the 
previous  test  value.  The  relative  change  in 
drag  force  is  small  when  compared  with  the 
overall  rating  of  the  snubber;  however,  under 
the  current  TS,  an  engineering  evaluation  for 
impending  failure  will  still  be  required. 
Eliminating  the  current  evaluation 
requirement  from  SQN's  TSs  will  reduce  the 
burden  associated  with  performing 
unnecessary  evaluations.  The  proposed 
change  is  consistent  with  the  standard  TS 
(Revision  4a),  and  a  Snubber  Senice  Life 
Program  continues  to  exist  at  SQN. 
Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

In  addition,  the  testing  language  associated 
with  Visual  Inspection  Performance  and 
Evaluation  has  been  deleted  to  provide 
consistency  with  Generic  Letter  90-09.  It 
should  be  noted  that  SQN  tests  its  hydraulic 
snubbers  in  either  direction  as  necessary. 
This  is  more  conservative  than  the  present 
TS  requirement,  therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  two  proposed  changes  involve  deleting 
a  requirement  to  perform  unnecessary 
analyses  and  a  potentially  nonconservative 
testing  requirement.  These  changes  do  not 
alter  any  plant  operation,  maintenance 
requirements,  or  system  design  or  function. 
Therefore,  a  new  or  different  kind  of  accident 
is  not  created  by  this  proposed  change. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  visual 
inspection  and  the  service  life  section  will 
not  modify  the  plant  or  revise  its  mode  of 
operation  or  the  present  safety  analysis.  The 
trending  criteria  to  be  utilized  provide 
adequate  assurance  that  snubber  impending 
failure  will  be  predicted  in  a  timely  manner. 
The  deleted  sections  will  not  change  the 
requirement  to  test  and  trend  data  for 
snubbers  to  predict  failure:  therefore,  there  is 
not  a  reduction  in  any  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  detennine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  County 
Library. 1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902 

NRC  Project  Director  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  amendment  request:  February 
8,  1994  TS  93-14 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
setpoints  in  Technical  Specification 
Table  3.3-4,  "Engineered  Safety  Feature 
Actuation  System  Instrumentation."  for 
the  pressure  switches  used  to  control 
switchover  of  the  motor-driven 
Auxiliary  Feedwater  pump  suction  from 
the  normal  condensate  storage  tank 
supply  to  the  essential  raw  cooling 
water  supply.  The  setpoints  would  be 
changed  from  the  present  trip  setpoint 
of  2  psig  and  allowable  value  of  1  psig, 
to  new  values  of  3.21  psig  and  2.44  psig. 
respectively. 

oasjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  auxiliary  feedwater  (AFW)  system  is 
designed  to  mitigate  the  effects  of  the  design 
basis  accidents  and  anticipated  operational 
transients  listed  t)elow: 

A.  Loss  of  normal  feedwater 

B.  Loss  of  offsite  power  to  station 
auxiliaries 

C  Accidental  depressurization  in  the  main 
steam  system 

D.  Rupture  of  a  main  steam  line 

E.  Major  rupture  of  a  main  feedwater  pipe 

F.  Steam  generator  tube  rupture 

G.  Small  break  loss  of  coolant  accident 
The  AFW  system  only  provides  mitigation 

of  the  events  listed  above  and  cannot  initiate 
design-basis  accident.  Therefore,  the 
proposed  change  in  the  low-pressure  setpoint 
of  the  motor-driven  AFW  pump  supply  line 
will  not  result  in  an  increase  in  the 
probability  of  a  previously  analyzed  accident. 
In  addition,  the  proposed  change  does  not 


affect  the  overall  water  supply  to  the  AFW 
system.  Instead,  the  proposed  change  results 
in  a  transfer  from  the  condensate  storage 
tanks  (CST)  to  the  essential  raw  cooling  water 
system  at  a  slightly  higher  CST  water  level, 
thus  enhancing  the  continuous  supply  of 
water.  Therefore,  this  change  will  not  result 
in  an  increase  in  the  consequences  of  a 
previously  analyzed  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  discussed  previously,  the  AFW  system 
provides  only  mitigation  functions.  In 
addition,  the  proposed  change  does  not  affect 
the  overall  function  and  operation  of  the 
AFW  system  or  its  associated  water  supplies. 
Instead,  this  change  will  provide  additional 
assurance  of  the  proper  operation  of  the  AFW 
system.  Therefore,  the  proposed  revision  of 
the  low-pressure  setpoint  of  the  motor-driven 
AFW  pump  supply  line  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  TS  bases  for  the  AFW  system  require 
that  AFW  be  available  to  ensure  that  the 
reactor  coolant  system  (RCS)  can  be  cooled 
down  to  less  than  350  degrees  Fahrenheit 
from  normal  operating  conditions  in  the 
event  of  a  total  loss  of  offsite  power.  In 
addition,  the  TS  bases  for  the  CST  require 
that  a  minimum  water  volume  be  available  to 
maintain  the  RCS  at  hot  standby  condition 
for  two  hours  with  steam  discharge  to  the 
atmosphere  concurrent  with  a  total  loss  of 
offsite  power. 

The  proposed  TS  revision  does  not  affect 
the  overall  operation  of  cither  the  AFW 
system  or  the  CST.  The  proposed  setpoint 
revision  does  slightly  reduce  the  usable 
volume  of  water  in  the  CST.  However, 
sufficient  margin  remains  to  ensure 
compliance  with  the  bases  of  the  SQ.N  TSs. 

Therefore,  the  proposed  changes  to  the 
SQN  TSs  do  not  involve  a  reduction  in  the 
margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  deterrpine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Chattanooga-Hamihon  County 
Library, 1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Vailev  Authority. 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902 

NBC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  February 
8,  1994  TS  93  14 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
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setpoints  in  Technical  Specification 
Table  3.3-4,  "Engineered  Safety  Feature 
Actuation  System  Instrumentalion,"  for 
the  pressure  switches  used  to  control 
switchover  of  the  motor-driven 
Auxiliary  Feedwater  pump  suction  from 
the  normal  condensate  storage  tank 
supply  to  the  es.sentiai  raw  cooling 
water  supply.  The  setpoints  would  be 
changed  from  the  present  trip  setpoint 
of  2  psig  and  allowable  value  of  1  psig, 
to  new  values  of  3.21  psig  and  2.44  psig, 
respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  .50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 

TVA  has  evaluated  the  proposed  technical 
sfKJcification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  auxiliary  feedwater  (AFW)  system  is 
designed  to  mitigate  the  effects  of  the  design 
basis  accidents  and  anticipated  operational 
transients  li.sted  below: 

A.  Loss  of  normal  feedwater 

B.  Loss  of  offsite  power  to  station 
auxiliaries 

C.  Accidental  depressurization  in  the  main 
steam  system 

D.  Rupture  of  a  main  steam  line 

E.  Major  rupture  of  a  main  feedwater  pipe 

F.  Steam  generator  tube  rupture 

G.  Smdll  break  loss  of  coolant  accident 
The  AFW  system  only  provides  mitigation 

of  the  events  listed  above  and  cannot  initiate 
design-basis  accident.  Therefore,  the 
proposed  change  in  the  low  pressure  setpoint 
of  the  motor-driven  AFW  pump  supply  line 
will  not  result  in  an  increase  in  the 
probability  of  a  previnu'slv  analyzed  accident, 
in  addition,  the  proposed  change  does  not 
affert  the  overall  water  supply  to  the  AFW 
system.  Instead,  the  proposed  change  results 
in  a  transfer  from  the  condensate  storage 
tanks  (CST)  to  the  essential  raw  cooling  water 
system  at  a  slightly  higher  CST  water  level, 
thus  enhancing  the  continuous  supply  of 
water.  Therefore,  this  change  will  not  result 
in  an  increase  in  the  consequences  of  a 
previously  analyzed  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  discussed  previously,  the  AFW  system 
provides  only  mitigation  functions.  In 
addition,  the  proposed  change  does  not  affect 
the  overall  function  and  operation  of  the 
AFW  system  or  its  associated  water  supplies. 
Instead,  this  change  will  provide  additional 
assurance  of  the  proper  op)eration  of  the  ARV 
system.  Therefore,  the  proposed  revision  of 
the  low-pressure  setf)oint  of  the  motor-driven 
AFW  pump  supply  line  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzi^d. 


3.  Involve -a  significant  reduction  in  a 
margin  of  safety. 

The  TS  bases  for  the  AFW  system  require 
that  ARV  be  available  to  ensure  that  the 
reactor  coolant  system  (RCS)  can  be  cooled 
down  to  less  than  350  degrees  Fahrenheit 
from  normal  opjerating  conditions  in  the 
event  of  a  total  loss  of  offsite  fKJwer.  In 
addition,  the  TS  bases  for  the  CST  require 
that  a  minimum  water  volume  be  available  to 
maintain  the  RCS  at  hot  standby  condition 
for  two  hours  with  steam  discharge  to  the 
atmosphere  concurrent  with  a  total  loss  of 
offsite  power. 

The  proposed  TS  revision  does  not  affect 
the  overall  operation  of  either  the  AFW 
system  or  the  CST.  The  proposed  setpwint 
revision  does  slightly  reduce  the  usable 
volume  of  water  in  the  CST.  However, 
sufficient  margin  remains  to  ensure 
compliance  with  the  bases  of  the  SQN  TSs. 

Therefore,  the  proposed  changes  to  the 
SQN  TSs  do  not  involve  a  reduction  in  the 
margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,!  101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authoritv, 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902 

SRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  February 
9,  1994  TS  93-21 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Technical  Specification  Table  3.3-11, 
"Fire  Detection  Instruments,"  by  adding 
one  detector  to  Fire  Zones  184, 185.  186, 
and  187  for  each  Unit.  These  fire  zones 
are  located  in  the  6.9  kv  shutdown 
board  room  corridors  in  the  auxiliary 
building. 

Basis  for  proposed  no  significant 
hazards  consideration  detenninntion: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  The  operation 
of  Sequoyah  Nuclear  Plant  (SQN)  in 
accordance  with  the  proposed  amendment 
will  not: 


1. Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  the  fire  detection 
instrumentation  adds  two  additional  cross- 
zone  detectors  in  each  of  the  Units  1  and  2 
6900-volt  shutdown  board  room  corridors  on 
Elevation  734  of  the  auxiliary  building.  The 
additional  fire  detection  instrumentation 
provides  additional  assurance  that  the  fire 

1  detection  instrumentation  will  operate  as 
required  in  the  event  of  a  fire.  However, 
neither  the  fire  detection  instrumentation  nor 
the  equipment  associated  with  this 
instrumentation  is  considered  to  be  the 
source  of  an  accident.  In  addition,  this 
equipment  is  not  taken  credit  for  in  the  safety 
analysis.  Therefore,  there  is  no  increase  in 
the  probability  or  consequences  of  a 
previously  evaluated  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  horn  any 
previously  analyzed. 

The  fire  detection  and/or  suppression 
functions  affected  by  this  change  enhance 
fire  mitigation  functions  only  and  do  not 
result  in  a  change  in  plant  functions. 
Therefore,  the  propwsed  change  does  not 
create  the  jjossibility  of  a  new  or  different 
kind  of  accident  from  any  preciously 
analyzed. 

3.  Involve  a  significant  rwJuction  in  a 
margin  of  safety. 

The  equipment  functions  affected  by  the 
profiosed  changes  are  not  assumed  for  any 
accident  in  the  SQN  safety  analysis  and  are 
not  an  input  to  the  TS  margin  of  safety. 
Therefore,  the  propiosed  change  will  not 
result  in  a  reduction  in  the  margin  of  safety 

The  NRC  has  reviewed  the  licensee's 
an.ilysis  and.  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR  50  92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Chattanooga- Hamilton  County 
Library,!  101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authoritv, 
40O  West  Summit  Hill  Drive.  ET  1 IH, 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Dmket 
No.  50-346,  Davis-Besse  .Nuclear  Power 
Station.  I'nit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  January 
31,  1994 

Description  of  amendment  reqiiost: 
The  proposed  amendment  would  revise 
Techni<:al  Specification  3/4.1.1.2  to 
permit  the  reduction  of  boron 
concentration  of  water  within  the 
reactor  coolant  system  (RCS),  subject  to 
certain  restrictions,  when  the  reactor  is 
in  Mode  5  and  RCS  How  is  less  than 
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2800  gpm.  The  proposed  amendment  is 
related  to  Amendment  No.  176.  which 
was  issued  by  the  NRC  on  December  8, 
1Q92.  and  incorporated  a  similar 
revision  for  Mode  6  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  pro\  ided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:The  Nuclear  Regulatory 
Commission  has  provided  standards  in 
10  CFR  50.92(c)  for  determining 
whether  a  significant  hazard  exists  due 
to  a  proposed  amendment  to  an 
Operating  License  for  a  facility.  A 
proposed  amendment  involves  no 
significant  hazards  if  operation  of  the 
facility  in  accordance  with  the  proposed 
changes  would:  (1)  Not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated; 
or  (3)  Not  involve  a  significant 
reduction  in  a  margin  of  safety.  Toledo 
Edison  has  reviewed  the  proposed 
change  and  determined  that  a 
significant  hazards  consideration  does 
not  exist  because  operation  of  the  Davis- 
Besse  Nuclear  Power  Station,  Unit 
Number  1,  in  accordance  with  these 
changes  would: 

la.  Not  invcilve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions  or  assumptions  are  significantly 
affected  by  the  proposed  changes.  The 
profjosed  change  to  Technical  Specification 
(TS)  3/4.1.1  2  would  revise  an  exception  to 
make  it  applicable  in  Mode  5  as  well  as  Mode 
6  The  revised  exception  would  allow  water 
of  a  lower  boron  concentration  than  the 
Reactor  Coolant  System  (RCS)  to  be  added  to 
the  RCS,  with  the  flowrate  of  reactor  coolant 
through  the  RCS  less  than  2800  gpm, 
provided  that  the  water  to  be  added  meets 
the  requirements  of  TS  3.1.1.1  (Mode  5)orTS 
3  9  1  (Mode  6)  TS  3.1.1.1  requires  that  in 
Mode  5,  the  boron  concentration  of  the  RCS 
be  maintained  such  that  the  Shutdown 
Margin  shall  be  less  than  or  equal  to  one 
percent  delta  k/k.  TS  3.9.1  requires  that  in 
Mode  6.  the  boron  concentration  of  all  filled 
portions  of  the  RCS  and  the  refueling  canal 
shall  tie  maintained  uniform  and  sufficient  to 
ensure  that  the  more  restrictive  of  two 
reactivity  conditions  is  met.  If  the  RCS  meets 
t.nese  reactivity  condition  requirements,  and 
water  is  added  to  the  RCS  that  also  meets  the 
reactivitv  condition  requirements  of  TS 
3  Ml  orTS3  9  1.  then  the  RCS  is  assured 
to  remain  in  compliance  with  the  reactivity 
condition  requirements.  The  possibility  that 
the  added  water  may  be  of  lower  boron 
concentration  than  the  RCS,  therefore  does 
not  significantly  increase  the  probability  of 
an  accident  previously  evaluated. 

*rhe  proposed  change  to  TS  3/4.9.8  1  makes 
TS  3/4.9.8.1  and  TS  3/4.9.8.2  consistent  with 


the  current  TS  3/4.1.1.2.  and  is  considered  to 
he  administrative  in  nature. 

The  proposed  changes  to  TS  Bases  3/ 
4.1.1.2  and  TS  Bases  3/4.9.8  are  considered 
to  be  administrative  in  nature. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  accident  conditions  or 
assumptions  are  affected  by  the  proposed 
changes.  As  discussed  in  item  la.  above,  the 
proposed  revision  of  the  exception  to  TS  3/ 
4.1.1.2  will  not  cause  a  condition  that  would 
result  in  the  RCS  not  meeting  the 
requirements  of  TS  3.1.1.1  orTS  3.9.1,  as 
applicable.  The  proposed  changes  do  not 
alter  the  source  term,  containment  isolation, 
or  allowable  releases.  The  proposed  changes, 
therefore,  will  not  increase  the  radiological 
consequences  of  a  previously  evaluated 
accident.  As  also  discussed  in  item  la.  above, 
the  proposed  changes  to  TS  Bases  3/4.1.1.2, 
TS  3/4.9  8.1,  and  TS  Bases  3.4.9.8  are 
considered  to  be  administrative  in  nature. 

2a.  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  new  accident  initiators 
or  assumption  are  introduced  by  the 
proposed  changes.  The  proposed  changes  do 
not  alter  any  accident  scenarios.  As 
discussed  in  item  la.  above,  the  proposed 
revision  of  the  exception  to  TS  3/4.1.1.2  will 
not  cause  a  condition  that  would  result  in  the 
RCS  not  meeting  the  requirements  of  TS 

3.1.1.1  or  TS  3.9.1.  The  proposed  changes  to 
TS  Bases  3/4.1.1.2,  TS  3/4.9.8.1.  and  TS 
Bases  3/4.9.8  are  considered  to  be 
administrative  in  nature.  None  of  the 
proposed  changes  creates  the  possibility  of  a 
new  kind  of  accident. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  different 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes.  The 
proposed  changes  do  not  alter  any  accident 
scenarios.  As  discussed  in  item  la.  above,  the 
proposed  revision  of  the  exception  to  TS  3/ 

4.1.1.2  will  not  cause  a  condition  that  would 
result  in  the  RCS  not  meeting  the 
requirements  of  TS  3.1.1.1  or  TS  3.9.1.  The 
proposed  changes  to  TS  Bases  3/4  1.1.2,  TS 
3/4.9.8.1.  and  TS  Bases  3/4.9.8  are 
considered  to  be  administrative  in  nature. 
None  of  the  prop>osed  changes  creates  the 
possibility  of  a  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  Not  involve  a  significant  reduction  in 
the  margin  of  safety  because  the  proposed 
change  to  TS  3/4.1.1.2.  as  described  above, 
will  not  cause  a  condition  that  would  result 
in  the  RCS  not  meeting  the  requirements  of 
TS  3. 1.1.1  or  TS  3. 9.1.  The  margin  of  safety 
will  be  maintained  by  adhering  to  the  limits 
specified  in  these  TSs.  The  profwsed  changes 
to  TS  Bases  3/4.1.1.2.  TS  3/4.9.8.1  and  TS 
Bases  3/4.9.8  are  considered  to  be 
administrative  in  nature. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.W., 
Washington.  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  July  14, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Sections  3.6  and  4.6  of  the 
Technical  Specifications  to  add  Reactor 
Coolant  System  leakage  detection 
requirements  to  address  Generic  Letter 
88-01.  "NRC  Position  on  Intergranular 
Stress  Corrosion  Cracking  (IGSCC)  in 
BWR  Austenitic  Stainless  Steel  Piping." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

l.The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  The  proposed 
amendment  would  add  a  more  conservative 
requirement  into  the  plant  Technical 
Specifications,  in  addition  to  those  that 
presently  exist.  Hence,  approval  of  this 
change  will  have  no  affect  on  any  previously 
evaluated  accident  scenario. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  physical  changes 
are  being  made  to  the  plant  and  now  new 
operating  techniques  or  procedures  are  being 
proposed.  The  proposed  amendment  would 
add  an  additional  Limiting  Condition  for 
Operation  and  an  increased  Surveillance 

Requirement  to  plant  Technical 
Specifications.  Hence,  approval  of  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change  adds  more 
restrictive  requirements  into  the  Technical 
Specifications.  Hence,  approval  of  this 
ijhange  would  not  reduce  the  margin  of 
safety. CIZlThe  Commission  has  also 
provided  guidance  concerning  the 
application  of  these  standards  by  providing 
certain  examples  (March  6, 1986.  51FR7751). 
An  example  of  an  amendment  that  is 
considered  not  likely  to  involve  a  significant 
hazards  consideration  is  Example  (ii)  which 
is  an  additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Sfjecifications.  This  proposed 
amendment  provides  for  an  additional 
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Limiting  Condition  of  Operation  and  an 
increased  Surveillance  Requirement  in  the 
plant  Technical  Specifications.  Therefore, 
based  on  the  above,  it  is  determined  this 
change  does  not  constitute  a  significant 
hazards  consideration  as  defined  in  lOCFR 
50.92(c). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R.  Butler 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Units  No.  1  and  No.  2, 
Surry  County,  Virginia 

Date  of  amendment  request: 
December  27,  1993 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Technical  Specifications  (TS)  for  the 
Surry  Power  Station,  Units  No.  1  and 
No.  2  (SPS-1&2).  The  proposed  changes 
revise  the  review  responsibilities  of  the 
Station  Nuclear  Safety  and  Operating 
Committee  (SNSOC)  and  the 
Management  Safety  Review  Committee 
(MSRC). 

The  SPS-1&2  TS  address  the 
organization  and  responsibilities  of  both 
the  onsite  and  offsite  review  groups: 
SNSOC  and  MSRC,  respectively.  The 
responsibilities  of  the  SNSOC  include 
the  review  of  new  procedures  and 
changes  to  procedures  that  affect 
nuclear  safety.  The  MSRC  review 
responsibilities  include  the  review  of 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports.  The  extent  of  these 
review  activities  would  be  revised  by 
the  proposed  changes  to  ensure  the  two 
review  groups  are  focusing  on  nuclear 
safety  issues  and  not  spending  an 
unnecessary  amount  of  time  on 
activities  of  minimal  safety  significance. 
Specifically,  the  proposed  changes 
would  revise  the  review  responsibilities 
of  SNSOC  regarding  procedure  changes. 
Rather  than  reviewing  all  procedure 
changes,  SNSOC  would  only  review 
procedure  changes  that  require  a  safety 
evaluation.  The  proposed  changes  also 
would  revise  the  review  responsibilities 
of  the  MSRC.  Rather  than  reviewing  all 
of  the  safety  evaluations  and  SNSOC 
meeting  minutes  and  reports  as 
presently  required  by  the  TS.  the  MSRC 


would  only  review  a  representative 
sample  of  these  documents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(3),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

|T)he  elimination  of  the  SNSOC  review  of 
procedure  changes  that  do  not  require  a 
safety  evaluation,  revising  the  wording  for 
approval  of  procedure  changes,  and  the 
modification  of  the  MSRC's  duties  regarding 
their  review  of  safety  evaluations  and  SNSOC 
meeting  minutes  and  reports  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  As  administrative 
changes,  the  proposed  Technical 
Specifications  changes  have  no  direct  or 
indirect  effect  on  accident  precursors.  No 
plant  modifications  are  b>€ing  implemented 
and  operation  of  the  plant  is  unchanged. 
SNSOC  review  of  new  procedures  and 
procedure  changes  that  require  a  safety 
evaluation  ensures  that  activities  that  could 
affect  nuclear  safety  are  being  properly 
reviewed.  The  MSRC's  overview  of 
representative  samples  of  safety  evaluations 
and  SNSOC  meeting  minutes  and  reports 
based  on  performance  ensures  these 
programs  are  being  properly  implemented 
and  nuclear  safety  is  not  t)eing  compromised; 
or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  since  physical 
modifications  are  not  involved  and  systems 
and  components  will  be  operated  as  before 
the  change.  The  proposed  changes  are  wholly 
administrative  in  nature  and  have  no  impact 
on  plant  operations  or  accident 
considerations.  These  changes  modify  the 
scope  of  SNSOC  review  of  procedure  changes 
and  MSRC's  review  functions  concerning 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports.  Procedure  changes  will 
continue  to  receive  management  review  in 
accordance  with  administrative  procedures, 
however,  only  changes  that  require  a  safety 
evaluation  will  require  SNSOC  approval. 
MSRC  review  of  representative  samples  of 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports  based  on  performance 
will  continue  to  provide  adequate  assurance 
that  nuclear  safety  is  being  properly 
considered;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  as  defined  in  the  basis  of  any 
Technical  Specification  since  the 
responsibilities  of  the  SNSOC  and  MSRC  are 
not  addressed  by  the  existing  Technical 
Specification  Bases,  nor  are  review 
requirements  for  procedures.  The  proposed 
changes  are  administrative  in  nature  and 
have  no  impact  on.  nor  were  they  considered 
in,  existing  L'FSAR  accident  analyses.  Safety 
significant  procedure  changes,  i.e.,  changes 
that  require  a  safety  evaluation  to  be 
prepared,  will  continue  to  be  reviewed  by 
SNSOC.  as  will  new  procedures.  Procedure 
changes  still  require  cognizant  management 
approval  and  preparation  of  an  activity 
screening  to  determine  whether  or  not  the 


change  impacts  nuclear  safety.  This  ensures 
activities  important  to  nuclear  safety  are 
t)eing  appropriately  reviewed.  The 
effectiveness  of  the  safety  evaluation 
program,  and  the  thoroughness  of  SNSOC 
meetings  and  reports  will  be  assured  through 
the  MSRC's  plant  overview  function  which  is 
based  on  observed  performance. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams, 
Riverfront  Plaza.  East  Tower,  951  E. 
Byrd  Street,  Richmond.  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request: 
December  6. 1993 

Description  of  amend-nent  request: 
The  proposed  amendment  would 
modify  the  testing  requirements  for  the 
Main  Steam  Relief  Valves  (MSRVs)  in 
the  Technical  Specifications  (TS). 
Specifically,  the  proposed  amendment 
would  allow  deferral  of  MSRV  Position 
Indication  Channel  Calibration, 
including  the  Channel  Functional  Test 
that  is  the  focus  of  the  request,  for  24 
hours  after  the  plant  reaches  conditions 
that  would  allow  the  Channel 
Functional  Test  to  be  conducted  under 
operating  conditions  (above  10%  rated 
reactor  power).  In  addition,  the 
proposed  change  would  extend  the 
current  deferral  for  two  related  TS.  one 
for  MSRVs  and  the  other  for  Automatic 
Depressurization  System  (ADS)  valves, 
from  12  hours  to  the  proposed  24  hours 
after  reaching  conditions  that  would 
allow  the  Channel  Functional  Test  to  be 
conducted  under  operating  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  staffs  evaluation  of 
the  licensee's  analysis  of  the  change  that 
would  defer  Safety/Relief  Valve  Position 
Indicators  Channel  Calibration, 
specifically  the  Channel  Functional 
Test,  is  presented  below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated? 

Nd  credit  is  taken  for  the  MSRV 
position  indication  in  the  initiation  or 
mitigation  of  any  analyzed  accident. 
The  inoperability  of  valve  position 
indication  does  not  affect  the  manual  or 
automatic  actuation  of  the  MSRVs.  The 
analysis  for  inadvertent  opening  of  an 
MSRV  (FSAR  Section  15.1.4)  assumes 
that  the  alarm  function  of  the  MSRV 
discharge  line  temperature  sensors  and 
Reactor  Pressure  Vessel  (RPV)  level 
control  systems  provide  the  signals  for 
manual  and  automatic  system  actuation, 
respectively.  Therefore,  because 
previously  analyzed  accidents  are 
mitigated  without  the  use  of  the  MSRV 
position  indication,  this  change  that 
would  allow  temporary  plant  operation 
in  modes  1  and  2  with  inoperable  MSRV 
position  indication  to  allow  testing  does 
not  increase  the  probability  or 
consequences  of  a  previously  analyzed 
accident. 

2.  Dtn^s  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No  new  mode  of  operation  of  any 
equipment  results  from  the  delay  of  the 
Channel  Functional  surveillance.  The 
valve  position  indication  provides 
information  for  operator  response  to 
previously  evaluated  accidents,  and 
does  not  provide  any  automatic  system 
actuations  tl:at  could  initiate  an 
accident  or  abnormal  operating 
occurrence  sequence.  This  change 
would  not.  therefore,  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  involved  in  this 
amendment  is  the  time  it  takes  to 
identify  inadvertent  MSRV  operation  to 
initiate  either  automatic  or  manual  plant 
response.  Since  no  credit  is  taken  for 
MSRV  position  indication  in  the  W'NP- 
2  safety  analyses  for  initiation  of 
automatic  or  operator  manual  response, 
the  lack  of  MSRV  position  indication  for 
a  24  hour  time  period  will  not  affect  the 
analyzed  time  to  identify  inadvertent 
MSRV  operation.  The  proposed  change 
do«-s  not,  therefore,  affect  the  margin  of 
safety. 

The  staffs  evaluation  of  the  licensee's 
analysis  of  the  change  that  would  allow 
an  increa.se  in  the  current  deferral  of 
Safety'Relief  Valve  and  Automatic 
Depressurization  System  (ADS)  valve 
tfsting  of  12  hours  to  the  proposed  24 
hours  is  presented  below: 

I  Does  the  amendment  involve  a 
s.^nificant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  represents  an 
additional  12  hours  in  which  the 
operability  of  the  MSRV  position 
indication  would  not  be  verified,  and 
could  be  inoperable.  No  credit  is  taken 
for  the  MSRV  position  indication  in  the 
initiation  or  mitigation  of  any  analyzed 
accident.  The  inoperability  of  valve 
position  indication  does  not  affect  the 
manual  or  automatic  actuation  of  the 
MSRVs  as  discussed  in  the  following: 
The  analysis  for  inadvertent  opening  of 
an  MSRV  (FSAR  Section  15.1.4) 
assumes  the  alann  function  of  the 
MSRV  discharge  line  temperature 
sensors  and  RPV  level  control  systems 
for  manual  and  automatic  system 
actuation,  respectively.  Thus,  the 
inoperability  of  the  MRSV  position 
indication  for  an  additional  12  hours 
would  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  represents  an 
additional  12  hours  in  which  the 
operability  of  the  ADS  valves,  which  are 
also  the  MSRVs,  would  not  be  verified, 
and  could  be  inoperable.  The  cause  of 
any  potential  inoperability  would  also 
be  undetennined,  and  any  unidentified 
failure  mode  affects  the  uncertainties 
assumed  in  the  probability  of 
inadvertent  MSRV  opening,  which  is  an 
analyzed  accident  (FSAR  Section 
15.1.4).  In  the  worst  case,  the 
probability  of  inadvertent  MSRV 
opening  would  be  increased  due  to  an 
unidentified  problem  with  the  MSRVs. 
The  additional  12  hours,  considering 
plant  operation  for  approximately  5800 
hours  of  power  operation  each  year 
(assuming  60  day  annual  refueling 
outage  and  80%  capacity  factor  for  the 
remaining  time),  represents  only  an 
estimated  0.2%  increase  in  time  at 
power  without  verifying  operability  of 
the  ADS  valves,  which  contributes  a 
very  small  increa.se  in  the  probability  of 
an  inadvertent  MSRV  opening  due  to  an 
undiscovered  fault  condition. 
Performing  the  surveillance  testing 
using  other  possible  methods,  either 
removal  of  the  MSRV  position 
indication  from  the  valve  and  testing 
separately,  or  testing  in  modes  3,  4,  or 
5  such  that  adequate  steam  back 
pressure  does  not  exist,  introduce  other 
uncertainties  and  potential  for  valve 
damage  that  would,  using  engineering 
judgement,  create  a  greater  increase  in 
probability  of  an  inadvertent  MSRV 
opening  than  the  additional  12  hours 
would  contribute.  The  proposed  change 
would  not.  therefore,  significantly 
increase  the  probability  of  an  accident 
previously  evaluated. 


Regarding  the  potential  effect  on  the 
consequences  of  an  inadvertent  MSRV 
opening,  the  accident  analysis  in  FSAR 
Section  15.1.4  analyzes  consequences 
assuming  an  MSRV  sticks  open.  Thus, 
increasing  the  time  that  a  potential 
malfunction  of  a  valve  may  go 
undetected  does  not  affect  the 
consequences  of  an  MSRV  that  is 
already  considered  open  as  assumed  in 
the  accident  analysis.  Consequently,  the 
increase  in  time  allowed  for  conducting 
the  surveillance  testing,  and  therefore 
the  time  that  the  operability  of  the  ADS- 
related  MSRV  is  not  verified  does  not 
affect  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No  new  or  modified  mode  of 
operation  of  any  structure,  system,  or 
component  results  from  dela>ing 
verification  of  the  status  of  operability 
of  the  MSRVs  for  an  additional  12 
hours.  The  proposed  change  does  not, 
therefore,  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  involved  in  this 
proposed  amendment  is  the  time, 
established  by  the  current  TS,  that 
operation  in  modes  1  and  2  is  allowed 
with  the  operability  of  the  MSRVs  and 
associated  ADS  valves  undetermined. 
The  current  TS  allow  12  hours  to 
conduct  testing  to  verify  operability  of 
these  valves.  The  proposed  TS  would 
extend  that  time  to  24  hours.  The 
additional  12  hours,  considering  plant 
operation  for  approximately  5800  hours 
of  power  operation  each  year  (assuming 
60-day  annual  refueling  outage  and  80% 
capacity  factor  for  the  remaining  time), 
represents  only  an  estimated  0.2% 
increase  in  time  at  power  without 
verifj'ing  operabiUty  of  the  ADS  valves, 
which  the  staff  considers,  by 
engineering  judgement,  as  a  very  small 
reduction  in  the  margin  to  safety 
affected  by  the  proposed  change.  This 
change  would,  therefore,  not  involve  a 
significant  reduction  in  the  margin  of 
safety  provided  by  the  current  TS. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
profwses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 
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Attorney  for  licensee:  M.  H.  Philips, 
Jr.,  Esq.,  Winston  &  StrauTi.  1400  L 
Street,  N.W.,  Washington.  D.C.  20005- 
3502 

NEC  Project  Director:  Theodore  R. 
Quay 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  January 
26,1994 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  Technical  Specification  Section 
15.3.0,  "General  Considerations."  This 
section  specifies  the  actions  whicJi 
should  be  taken  for  conditions  not 
directly  addressed  in  the  action 
statements  of  the  Technical 
Specifications.  The  changes  would 
provide  more  operational  flexibility. 
Changes  to  the  applicable  bases  and 
editorial  changes  are  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed  change 
will  incorporate  requirements  contained  in 
NUREG  1431.  Revision  0,  "Westinghouse 
Owner's  Group  Improved  Technical 
Specifications,"  into  the  Point  Beach 
Technical  Specifications  Section  15.3.0, 
"General  Considerations."  The  proposed 
revisions  will  not  remove  any  existing 
requirements.  Several  new  requirements  will 
be  added.  However,  the  proposed  revisions 
will  allow  a  longer  period  of  time  for  the 
affected  unit(s)  to  be  placed  in  hot  shutdown 
should  one  of  the  applicable  Limiting 
Conditions  for  Operation  not  be  met.  This 
longer  time  limit  is  identical  to  the  time  limit 
specified  in  NUREG  1431,  Revision  0,  and 
permits  the  shutdown  to  proceed  in  a 
controlled  and  orderly  manner  that  is  well 
within  the  capabilities  of  the  unit(s), 
assuming  that  only  the  minimum  required 
equipment  is  operable.  This  reduces  thermal 
stresses  on  components  of  the  Reactor 
Coolant  System  and  the  potential  for  a  plant 
transient  that  could  challenge  plant  safety 
systems.  The  amount  of  time  to  reach  cold 
shutdown  would  decrease  from  48  hours  to 
37  hours.  The  slightly  longer  time  to  reach 
hot  shutdown  is  more  than  offset  by  the 
shorter  time  to  cold  shutdown,  thereby 
reducing  the  total  amount  of  time  a  unit  may 
be  operated  in  a  condition  in  which  a  system 
or  component  required  to  mitigate  the 
consequences  of  an  accident  is  unavailable, 
or  that  is  otherwise  prohibited  by  the 
specifications. 


Should  a  shutdown  of  both  units  be 
required.  15.3.0.A  and  15.3.0.B  allow  an 
orderly  and  sequential  shutdown  of  each  unit 
to  take  place.  This  ensures  that  the  plant 
operators  are  not  overloaded  during  the 
shutdown  process  and  allows  the  units 
shutdowns  to  proceed  in  a  controlled  and 
orderly  manner.  The  revised  specifications 
will  clarify  the  requirements,  enhancing  the 
effectiveness  of  the  Point  Beach  Technical 
Specifications.  There  is  no  physical  change 
to  the  facility,  its  systems,  or  its  operation. 
Thus,  an  increased  probability  or 
consequences  of  an  accident  previously 
evaluated  cannot  occur. 

2.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  This  proposed  change 
will  incorporate  requirements  contained  in 
NUREG  1431,  Revision  0,  "Westinghouse 
Owner's  Group  Improved  Standard  Technical 
Specifications,"  into  the  Point  Beach 
Technical  Specifications  Section  15.3.0, 
"General  Considerations."  The  proposed 
revisions  will  not  remove  any  existing 
requirements.  Several  new  requirements  will 
be  added. 

However,  the  proposed  revisions  will 
allow  a  longer  period  of  time  for  the  affected 
unit(s)  to  be  placed  in  hot  shutdown  should 
one  of  the  applicable  Limiting  Conditions  for 
Operation  not  be  met.  This  longer  time  limit 
is  identical  to  the  time  limit  specified  in 
NUREG  1431,  Revision  0,  and  permits  the 
shutdown  to  proceed  in  a  controlled  and 
orderly  manner  that  is  well  within  the 
capabilities  of  the  unit(s),  assuming  that  only 
the  minimum  required  equipment  is 
operable.  This  reduces  thermal  stresses  on 
components  of  the  Reactor  Coolant  System 
and  the  potential  for  a  plant  transient  that 
could  challenge  plant  safety  systems.  The 
amount  of  time  to  reach  cold  shutdown 
would  decrease  from  48  hours  to  37  hours. 
The  slightly  longer  time  to  reach  hot 
shutdown  is  more  than  offset  by  the  shorter 
time  to  cold  shutdown,  thereby  reducing  the 
total  amount  of  time  a  unit  may  be  operated 
in  a  condition  in  which  a  system  or 
component  required  to  mitigate  the 
consequences  of  an  accident  is  unavailable, 
or  that  is  otherwise  prohibited  by  the 
specifications. 

Should  a  shutdown  of  both  units  be 
required.  15.3.0.A  and  15.3.0.B  allow  an 
orderly  and  sequential  shutdown  of  each  unit 
to  take  place.  This  ensures  that  the  plant 
operators  are  not  overloaded  during  the 
shutdown  process  and  allows  the  units 
shutdown  to  proceed  in  a  controlled  and 
orderly  manner.  The  revised  specifications 
will  clarify  the  existing  specifications  and 
will  add  some  additional  requirements, 
enhancing  the  effectiveness  of  the  Point 
Beach  Technical  Specifications.  There  is  no 
physical  change  to  the  facility,  its  systems,  or 
its  operation.  Thus,  a  new  or  different  kind 
of  accident  cannot  occur. 

3.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  a  significant  reduction  in  a 
margin  of  safety.  This  proposed  change  will 
incorporate  requirements  contained  in 
NUREG  1431,  Revision  0.  "Westinghouse 


Owner's  Group  Improved  Standard  Technical 
Sf)ccifications,"  info  the  Point  Beach 
Technical  Specifications  Section  15.3.0. 
"General  Considerations."  The  proposed 
revisions  will  not  remove  any  existing 
requirements.  Several  new  requirements  will 
be  added. 

However,  the  proposed  revisions  will 
allow  a  longer  period  of  time  for  the  affected 
unit(s)  to  be  placed  in  hot  shutdown  should 
one  of  the  applicable  Limiting  Conditions  for 
Operation  not  be  met.  This  longer  time  limit 
is  identical  to  the  time  limit  specified  in 
NUREG  1431.  Revision  0.  and  permits  the 
shutdown  to  proceed  in  a  controlled  and 
orderly  manner  that  is  well  within  the 
capabilities  of  the  unit(s),  assuming  that  only 
the  minimum  required  equipment  is 
operable.  This  reduces  thermal  stresses  on 
components  of  the  Reactor  Coolant  System 
and  the  potential  for  a  plant  transient  that 
could  challenge  plant  safety  systems.  The 
amount  of  time  to  reach  cold  shutdown 
would  decrease  from  48  hours  to  37  hours. 
The  slightly  longer  time  to  reach  hot 
shutdown  is  more  than  offset  by  the  shorter 
time  to  cold  shutdown,  thereby  reducing  the 
total  amount  of  time  a  unit  may  be  operated 
in  a  condition  in  which  a  system  or 
component  required  to  mitigate  the 
consequences  of  an  accident  is  unavailable, 
or  that  is  otherwise  prohibited  by  the 
specifications. 

Should  a  shutdown  of  both  units  be 
required,  15. 3.0. A  and  15. 3. OB  allow  an 
orderly  and  sequential  shutdown  of  each  unit 
to  take  place.  This  ensures  that  the  plant 
operators  are  not  overloaded  during  the 
shutdown  process  and  allows  the  units 
shutdowns  to  proceed  in  a  controlled  and 
orderly  manner.  The  revised  specifications 
will  clarify  the  existing  specifications  and 
will  add  some  additional  requirements, 
enhancing  tbe  effectiveness  of  the  Point 
Beach  Technical  S{>ecifications.  There  is  no 
physical  change  to  the  facility,  its  systems,  or 
its  operation.  "Thus,  a  significant  reduction  in 
a  margin  of  safety  cannot  occur. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Librarj-.  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NBC  Project  Director:  John  N.  Hannon 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses.  Proposed  .\o  Significant 
Hazards  Consideration  Determination. 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
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notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Baltimore  Gas  and  Electric  Company, 
Docket  \os.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  cmendmcnts  request: 
November  4.  1993 

Description  of  amendments  request: 
The  proposed  amendments  would  allow 
the  removal  of  an  orifice  plate  in  the 
containment  vent/purge  line  to  allow 
greater  flow  through  the  line.  The 
restoration  of  full  flow  capability  will 
result  in  less  time  required  to  vent  the 
containment.  A  reanalysis  of  the 
maximum  hypothetical  accident,  as 
currently  described  in  the  Updated 
Final  Safety  Analysis  Report,  was 
performed  to  support  the  requested 
amendments.  The  results  of  the 
reanalysis  indicate  that  the 
consequences  of  the  accident  previously 
analyzed  would  be  increased.  Although 
the  consequences  result  in  an  increase 
in  the  fission  product  release,  the  total 
doses  are  well  within  the  limits  of  10 
CFK  Part  100,  "Faclors  to  be  considered 
when  evaluating  sites. "Date  of 
Publication  of  Individual  Notice  in 
Federal  Register  February  25,  1994  (59 
FR  9254) 

Expiration  date  of  individual  notice: 
March  28.  1994 

Local  Public  Document  Room 
location:  Ca\\er\  County  Library,  Prince 
Frederick.  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire.  Shaw,  Pittman.  Potts  and 
Trowbndge.  2300  N  Street,  MV.. 
Washington.  DC  20037. 

NEC  Pro)ect  Director:  Robert  A.  Capra 

Duke  Power  Company.  Docket  No.  50- 
414,  Catawba  Nuclear  Station.  Unit  No. 
2,  York  County.  South  Carolina 

Date  of  amendment  request:  January 
10, 1994 

Dfscnptirn  of  amendment  request: 
The  proposed  amendment  would 
change  the  method  of  measuring  the 
reactor  coolant  svstem  flow  rate 
(Technical  Specification  2.0  and  3/4.2) 
during  the  18-month  surveillance  for 
Catawba.  Unit  2.  Date  of  publication  of 


individual  notice  in  Federal  Register 
March  1.  1994  (59  FR  9785) 

Expiration  date  of  individual  notice: 
March  31,  1994 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  application  for  amendment: 
February  7, 1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  allow  an  increase  in  reactor 
coolant  temperature  in  order  to  support 
operation  at  the  rated  thermal  power  of 
3565  megawatts  thermal  (MWt).  The 
proposed  amendment  would  change 
reactor  protection  system  setpoints  by 
increasing  the  nominal  reactor  coolant 
average  temperature  from  581.2"'F  to 
586. S'F,  changing  the  axial  flux 
difference  penalties  and  setpoint 
uncertainty  allowances.  The  proposed 
amendment  also  increases  the 
maximum  indicated  reactor  coolant 
system  average  temperature  from 
5"85.0°F  to  590.5T. 

Date  of  individual  notice  in  Federal 
Register  February  15. 1994  (59  FR 
7269) 

Expiration  date  of  individual  notice: 
March  17,  1994 

Local  Public  Document  Room 
location:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  a.ssessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318.  Calvert  ClifTs 
Nuclear  Power  Plant,  Unit  No.  2, 
Calvert  County,  Maryland 

Date  of  application  for  amendment: 
November  1,  1993.  as  supplemented  on 
February  1. 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  heatup  and 
cooldown  curves  which  will  allow 
operation  beyond  the  current  12 
effective  full-power  years  (EFPY)  to 
approximately  13.8  EFPY.  The  increase 
in  this  EFPY  will  allow  Unit  2  to 
operate  until  its  next  refueling  outage 
(RFO-10)  in  accordance  with  the 
requirements  of  10  CFR  Part  50, 
Appendix  G. 

Date  of  issuance:  March  1,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  162 

Facility  Operating  License  \n.  DPR- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  24.  1993  (58  FR 
62150)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1.  1994. No  significant  hazards 
consideration  comments  received:  No 
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Local  Public  Document  Room 
location:  Calvert  County  Librar\'.  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &  Light  Company,  el 
a!..  Docket  No.  50-400,  Shcaron  Harris 
•Nuclear  Power  Plant,  I  "nit  1 ,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
August  27, 1993,  as  supplemented 
November  10.  1993  and  February  1, 
1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  and  allows  elimination  of 
the  existing  reactor  coolant's  resistance 
temperature  detector  (RTD)  bypass 
manifold  system  and  the  substitution  of 
a  new  design  with  RTDs  mounted  in 
thermowells  that  extend  directly  into 
the  flow  stream  of  the  reactor  coolant 
system. 

Date  of  issuance:  February  18,  1994 

Effective  date:  February  18, 1994 

Amendment  No.  43 

Facility  Operating  LicenFe  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15,  1993  (58  FR 
48379)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  18, 1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North 'Carolina  27605. 

Carolina  Power  &  Light  Company,  ef 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
July  16,  1993.  as  supplemented 
February  17, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  3/4.2.1,  Axial  Flux 
Difference,  3/4.2.2,  Heat  Flux  Hot 
Channel  Factor  (FqI.  deletes 
surveillance  requirement  4.2.2.2  and 
4.2.2.3,  and  changes  6.9.1.6,  Core 
Operating  Limit  Report,  and  associated 
Bases  related  to  the  transition  from 
nuclear  fuel  supplied  by  Westinghcnse 
to  nuclear  fuel  supplied  by  Siemens 
Power  Corporation  (SPC)  beginning 
with  Cycle  No.  6. 

Dote  of  issuance:  March  1,  1994 

Effective  date:  March  1,  1994 

Amendment  No.  44 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4.  1993  (58  FR 


41500)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1.  1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Carolina  Power  8i  Light  Company,  et 
al..  Docket  No.  50-400  Shearon  Harris 
Nuclear  Power  Plant,  Lnit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
May  15.  1993,  as  supplemented  ' 
February  17  and  February  25, 1994 

Brief  description  of  amendment:  The 
amendment  modifies  the  SHNPP 
Operating  License  to  provide  for  a  one- 
time exemption  from  compliance  with 
License  Condition  2.C.(8)  which 
requires  periodic  emergency  diesel 
generator  engine  teardowns  for 
component  inspections. 

Date  of  issuance:  March  3, 1994 

Effective  date:  March  3. 1994 

Amendment  No.  45 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Operating 
License  Condition  2.C.(8)  as  defined  in 
Attachment  1  to  Operating  License  NPF- 
63. 

Dafe  of  initial  notice  in  Federal 
Register  )une  9. 1993  (58  FR  32378) 
The  February  17,  1994,  letter  provided 
supplemental  information  and  the 
February  25,  1994,  letter  modified  the 
May  15,  1993.  letter  and  requested  a 
one-time  exemption.  Neither 
supplemental  letter  changed  the  initial 
proposed  determination  of  no 
significant  hazards  consideration  as 
published  in  the  Federal  Register.The 
Commission's  related  evaluation  of  the 
amendment  is  cx)ntained  in  a  Safety 
Evaluation  dated  March  3.  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400.  Shearon  Hams 
Nuclear  Power  Plant,  L  nit  1.  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  application  for  amendment: 
July  16,  1993,  as  supplemented 
February  17.  1994 

Brief  description  of  amendment:  The 
amendment  revises  the  SHNPP 
Technical  Specification  to  incorporate 
changes  to  reactor  core  safety  limits, 
reactor  trip  system  instrumentation 
setpoints,  power  distribution  limits,  and 
shutdown  boron  concentration  control 
in  support  of  the  transition  from  nuclear 


fuel  supplied  by  Westinghouse  Electric 
Corporation  to  nuclear  fuel  supplied  by 
Siemens  Power  Corporation  and  a 
reactor  core  safety  average  temperature 
reduction  effort. 

Dote  o//ssuance:  March  3, 1994 

Effective  date:  March  3. 1994 

Amendment  No.  46 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29,  1993  (58  FR 
50966)  The  February  17.  1994,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  determination  of 
no  significant  hazards  consideration  as 
published  in  the  FEDER.\L 
REGISTERThe  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  3.  1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station,  lnit  Ncs.  1  and  2, 
Ogle  County.  lllinoisE>ocket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
August  13. 1993.  as  supplemented  by 
letters  dated  September  15, 1993, 
September  16, 1993,  December  17, 1993, 
January  19, 1994,  February  11,  1994. 
and  February  24,  1994. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  3/4.4.5,  "Steam 
Generators,"  to  allow  sleeving  of 
defective  steam  generator  tubes  as  an 
alternative  to  tube  plugging.  Two 
different  methods  of  sleeving  are 
approved  for  Byron  and  Braidwood 
stations:  Westinghouse  laser-welded 
tube  sleeving  and  Babcock  and  Wilcox 
(B&W)  kinetic-welded  tube  sleeving. 
Dote  of  issuance:  'Manr.h  4,  1994 
Effective  date:  March  4.  1994 
Amendment  Nos.:  47,  47,  59.  and  59 
Facility  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27.  1993  (58  FR 
57846)  The  additional  information 
contained  in  the  supplemental  letters 
dated  September  15.  1993.  September 
16.  1993,  December  17. 1993,  January 
19, 1994.  February  11. 1994, and 
February  24.  1994,  served  to  clarify  the 
amendments,  were  within  the  scope  of 
the  initial  notice,  and  did  not  affect  the 
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Commission's  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  4,  1994. No 
significant  hazards  consideration 
comm.ents  received:  No 

Local  Public  Document  Room 
location:  For  Byron,  the  Bvron  Public 
Libran,'.  109  N.' Franklin.  P.O.  Box  434. 
Byron.  Illinois  61010;  for  Braidwood. 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481. 

Commonwealth  Edison  Company. 
Docket  Nos.  ST\  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County.  IliinoisDocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  application  for  amendments: 
September  2,  1993.  as  supplemented  by 
letters  dated  January  7.  1994.  and 
February  10.  1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  BvTon  and 
Braidwood  Technical  Specifications 
(TS)  to  allow  replacement  of  the  125 
volt  DC  Gould  batteries  with  new  125 
volt  IX  AT&T  batteries  and  rephrase  the 
specification  for  their  design  duty  cycle. 
In  addition,  the  amendments  revise  the 
crosstie  loading  limitations  and  crosstie 
breaker  limitations.  The  associated  TS 
Bases  are  also  revised  to  include  the 
purpose  for  the  crosstie  limitations  and 
a  discussion  of  the  design  duty  cycle 
requirements. 

Date  of  issuance:  March  4.  1994 

Effective  date:  March  4.  1994 

Amendment  \'os.:  59.  59,  47,  and  47 

Facilitv  Operating  License  \'os.  NPF- 
37.  NPF-'66.  NTF-72  and  NTF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Febniary  2,  1994  (59  FR  4936) 
The  February  10.  1994,  supplemental 
submittal  did  not  change  the  original  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  4. 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Boom 
location:  For  Byron,  the  Byron  Public 
Libran,-,  109  N.'Pranklin,  P.O.  Box  434, 
Byron.  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
December  15, 1989,  as  supplemented 
September  16.  1992. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TSs)  3.0.4.  4.0.3,  and 
4.0.4  to  incorporate  guidance  provided 
by  the  NRC  in  Generic  Letter  87-09, 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements." 
Date  of  issuance:  February  24,  1994 
Effective  date:  February  24, 1994 
Amendment  Nos.:  94  and  78 
Amendment  Nos.:  94  and  78 
Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  12,  1992  (57  FR 
53785)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  24,  1994.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
January  28,  1994 

Brief  description  of  afnen  dmen  ts :  Th  e 
amendments  minimize  unnecessary 
testing  for  certain  instruments  in  the 
Reactor  Protection  System  and  the  End- 
of  Cycle  Recirculation  Pump  Trip 
system  for  LaSalle  County  Station,  Units 

I  and  2  technical  specifications. 
Date  of  issuance:  February  25,  1994 
Effective  date:  February  25, 1994 
Amendment  Nos.:  95  and  79 
Amendment  Nos.:  95  and  79 
Facility  Operating  License  Nos.  NPF- 

II  and  NPF-18.  The  amendments 
revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No  (59  FR  6062 
dated  February  9,  1994).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  March  11,  1994, 


but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  exigent  circumstances,  and 
final  determination  of  no  significant 
hazards  consideration  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
1994.' 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire:  Sidley  &  Austin,  One  First 
National  Plaza.  Chicago.  Illinois  60690. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348. 

Conunonwealth  Edison  Company. 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2. 
Lake  Count>',  Illinois 

Date  of  application  for  amendments: 
November  4,  1993 

Brief  description  of  amendments:  The 
amendment  revises  the  Technical 
Specifications  surveillance  frequency 
and  acceptance  criteria  requirements  for 
the  steam  generator  safety  valves. 
Date  of  issuance:  March  2. 1994 
Effective  date:  March  2,  1994 
Amendment  Nos.:  154  and  142 
Amendment  Nos.:  154  and  142 
Facilitv  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8,  1993  (58  FR 
64605)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  2. 1994. No  significant  hazards 
consideration  comments  received;  No 

Local  Public  Document  Boom 
location:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
May  24,  1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.6.2.1  to  allow  a  one-time 
relief  from  the  requirement  to  perform 
accelerated  Type  A  integrated  leak  rate 
tests  (ILRT)  after  two  consecutive  tests 
fail  to  meet  the  acceptance  criteria. 
Concurrently,  the  Commission  granted  a 
one-time  exemption  from  the 
requirement  in  10  CFR  Part  50. 
Appendix  J,  III. A. 6. (b)  to  perform  the 
Type  A  containment  ILRTs  on  an 
accelerated  frequency  following  failure 
of  two  previous  Type  A  tests. 

Date  of  issuance:  February  22,  1994 
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Effective  date:  February  22, 1994, 
with  full  implementation  within  45 
days. 

Amendment  No.:  97 

Amendment  No.:  97 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18,  1993  (58  FR 
43925)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  22,  1994  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48181. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia.  Docket  Nos.  50-321  and  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2.  Appling  County,  Georgia 

Date  of  application  for  amendments: 
October  19,  1993 

Brief  description  of  amendments:  The 
amendments  revise  both  the 
sur\'eillance  requirements  of  the  Unit  1 
Technical  Specification  (TS)  3.9.D  and 
Unit  2  TS  3/4.8.2,  "Electrical  Power 
Monitoring  for  Reactor  Protection 
System,"  to  add  time  delays  to  the 
reactor  protection  system  electrical 
power  monitoring  trips. 
Date  of  issuance:  February  24,  1994 
Effective  date:  To  be  implemented 
within  60  days  from  the  date  of 
issuance. 
Amendment  Nos.:  191  and  130 
Amendment  Nos.:  191  and  130 
Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22,  1993  (58  FR 
67846)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
Febniary  24,  1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
November  9,  1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Surveillajice 


Requirements  of  Hatch  Unit  1  Technical 
Specification  (TS)  Section  4.9, 
"Auxiliary'  Electrical  Systems."  and 
Hatch  Unit  2  TS  Section  4.8,  "AC 
Sources  -  Operating,"  to  change  the 
requirements  for  diesel  generator  testing 
under  hot  initial  conditions. 
Date  of  issuance:  February  24,  1994 
Effective  date:  To  be  implemented 
within  60  days  from  the  date  of 
issuance. 
Amendment  Nos.:  192  and  131 
Amendment  Nos.:  192  and  131 
Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22,  1993  (.58  FR 
C7846)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  24,  1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley, 
Georgia  31513 

Gulf  Slates  I'tilities  Company,  Cajun 
Electric  Power  Cooperative,  and  pjiergy 
(Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
December  8,  1993,  as  supplemented  by 
letter  dated  February'  3,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  River  Bend 
Station,  Unit  1  technical  specifications 
to  permit  extending  certain  surveillance 
intervals  so  that  testing  can  be 
performed  during  the  refueling  outage 
scheduled  to  start  April  16,  1994,  rather 
than  requiring  an  earlier  shutdown 
solely  to  perform  the  testing. 
Dafe  of  issuance:  February  18,  1994 
Effective  date:  February  18, 1994 
Amendment  No.:  Amendment  No.  72 
Amendment  No.:  Amendment  No.  72 
Facility  Operating  License  No.  NTF- 
47:  The  amendment  revised  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  January  18, 1994  (59  FR  2630) 
The  February  3,  1994,  letter  provided 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  18,  1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 


Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin.  Texas,  Docket 
Nos.  5(M98  and  50-499,  South  Texas 
Project,  I  nits  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
1. 1990,  as  supplemented  by  letters 
dated  November  27,  1990,  June  5,  1991, 
November  3,  1992,  November  11.  1992, 
August  16, 1993,  October  22, 1993, 
November  5,  1993  (two  letters),  and 
November  29,  1993. 

Brief  description  of  amendments:  The 
amendments  consist  of  changes  to  the 
technical  specifications  (TS)  to  change 
the  allowed  outage  times  (AOTs)  and/or 
surveillance  test  inter\'als  (STIs)  as  a 
result  of  the  South  Texas  probabilistic 
safety  assessment  (PSA)  considered  in 
conjunction  with  other  information.  Ten 
of  the  TS  changes  were  based  on 
changes  to  the  core  damage  frequency  as 
calculated  using  the  PSA.  Five 
additional  TS  changes  to  the  AOTs  and 
STIs  were  not  specifically  modeled  in 
the  PSA,  but  had  little  or  no  impact  on 
risk. 

Date  of  issuance:  February  17,  1994 

Effective  date:  February  17,  1994,  to 
be  implemented  within  45  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  59;  Unit  2  - 
Amendment  No.  47 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  Amendment  re\-ised  the 
Technical  Specifications. 

Date  of  initio]  notice  w  Federal 
Register  March  21,  1990  (55  FR  10535) 
The  supplemental  letters  provided 
additional  clarifying  information,  were 
within  the  scope  of  the  original 
application  and  did  not  change  the 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  17,  1994.  No 
significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
December  14,  1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3/4.8.2,  "DC 
Sources,"  to  delete  two  notes  which 
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indicated  that  two  125-volt  full  capacity 
battery  chargers  were  required  when  the 
Uninterruptible  Power  Supply  was 
J30wered  by  its  backup  DC  power 
supply.  These  notes  applied  to  the 
Divisions  I  and  II  DC  sources  during 
operating  and  shutdown  conditions. 
The  amendment  also  revises  TS  3/4.8.2 
to  increase  the  minimum  allowable  ~ 
electrolyte  temperature  for  the  125-volt 
batteries  from  60  °F  to  65  "F.  In 
addition,  the  amendment  makes 
administrative  changes  to  TS  4/3.8.4, 
"Electrical  Equipment  Protective 
Devices,"  and  the  TS  Bases. 

Date  of  issuance:  March  2,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  55 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  19,  1994  (59  FR  2868) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  2,  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  14,  1993 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  relating  to  the  spent  fuel 
pool  (SEP)  by  removal  of  the  cell 
blockers  in  Region  C.  thus  increasing  by 
234  fuel  assemblies  the  storage  capacity 
of  the  SEP.  To  accommodate  the 
reactivity  requirements,  the  required 
bumup  of  fuel  in  Region  C  has  been 
increased  and  neutron  absorbing 
(poison)  rodlets  (pins)  are  required  to  be 
introduced  in  fuel  assemblies  not 
meeting  the  ma.ximum  burnup 
requirements  for  fuel  assemblies 
without  rodlets. 

Dfiife  o//ssuance:  March  1,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within30 
days. 

Amendment  No.:  172 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register  August  10.  1993  (58  FR  42581) 
The  submittals  of  Noveniber  30.  1993, 
December  1,  1993,  and  January  27.  1994. 


provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1.  1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus.  574 
New  Londpn  Turnpike.  Norwich. 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-313. 
DiabloCanyon  Nuclear  Power  Plant. 
Unit  Nos,  1  and  2.  San  Luis  Obispo 
County,  California 

Date  of  application  for  amendments: 
December  22.  1992  (Reference  LAR  92- 
09) 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2.  Specifically,  TS  Section  2.2. 
"Reactor  Trip  System 
InstrumentationSetpoints."  would  be 
revised  to  change  the  Overtemperature 
Delta-R  reactor  trip  setpoint  as  a  result 
of  a  non-conservativsm  in  the 
Westinghouse  methodology  used  to 
calculate  the  f(delta  I)  penalty  function. 

Date  of  issuance:  February  24.  1994 

Effective  date:  During  6th  refueling 
outage  for  Units  1  and  2.  March 
andSeptember  1994,  respectively 

Amendment  Nos.:  88  and  87 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3,  1993  (58  FR 
7003)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  24,  1974. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo.  California 
93407 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo 
County  .California 

Date  of  application  for  amendments: 
January  10,  1994.  as  supplemented 
February  3.  1994  (Reference  LAR  94-01) 

Brief  description  of  amendments:  The 
proposed  amendments  revise  the 
combined  Technical  Specifications  (TS) 


for  the  Diablo  Canyon  Power  Plant  Unit 
Nos.  1  and  2  to  change  TS  3/4.3.2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation,"  and  TS  3/ 
4.6.2.3.  "Containment  Cooling  System." 
Specifically,  TS  3/4.3.2,  Table  3.3-3, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation,"  and  Table  4.3- 
2,  "Engineered  Safety  Features 
Actuation  System  Instrumentation 
Surveillance  Requirements,"  are  revised 
to  include  Mode  4  applicability 
requirements  for  the  high-high 
containment  pressure  signal.  In 
addition,  TS  3/4.6.2.3  is  revised  to 
clarify  acceptable  containment  fan 
cooling  unit  (CFCU)  configurations  that 
satisfy  the  safety  analysis  requirements 
and  to  clarify  the  minimum  required 
component  cooling  water  flow  supplied 
to  the  CFCU  cooling  coils. 
Date  of  issuance:  March  2,  1994 
Effective  date:  March  2.  1993 
Amendment  Nos.:  89  and  88 
Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  28,  1994  (59  FR 
4121)The  Februan,-  3,  1994  Federal 
Register  submittal  provided  clarifying 
information  and  did  not  affect  the  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  2,  1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
/ocot/on:  California  Pol\1echnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  California 
93407 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
May  21,  1993 

Brief  description  of  amendment:  The 
amendment  revises  the  TS  Surveillance 
Requirements  and  associated  Bases  for 
the  emergency  diesel  generator  (EDG) 
fuel  oil  transfer  system  and  the  EDG  air 
starting  compressors  to  clarify  that 
testing  of  these  systems/components  can 
be  conducted  either  concurrently  or 
independently  of  the  monthly  EDG 
tests.  The  changes  would  also  clarify  the 
Ba.ses  for  EDG  fuel  quality  testing  and 
make  an  editorial  change. 

Date  of  issuance:  February  23.  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  205 
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Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register  July  7,  1993  (58  FR  36443)The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  23,  1994.  No 
significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
December  22, 1993 

Brief  description  of  amendment:  The 
amendment  adds  Limiting  Conditions 
for  Operation  and  Surveillance 
Requirements  to  Tables  3.12.1,  "Water 
Spray/Sprinkler  Protected  Areas."  and 
4.12.1.  "Water  Spray/Sprinkler  System 
Tests,"  and  clarifies  the  associated 
Bases  to  reflect  the  installation  of  a  new 
full-area  fire  suppression  system  in  the 
east  and  west  cable  tunnels.  This  new 
full-area  fire  suppression  system  was 
installed  because  the  previous  sprinkler 
system  did  not  provide  coverage  to 
some  cable  trays  and  the  sprinkler  head 
orientation  did  not  provide  full  coverage 
of  the  cable  trays  where  it  was  installed. 
The  amendment  also  corrects  other 
portions  of  Tables  3.12.1  and  4.12.1  to 
ensure  consistency  with  changes  made 
to  reflect  the  east  and  west  cable  tunnel 
modification. 

Date  of  issuance:  February  28,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  206 

Amendment  No.:  206 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  18,  1994  (59  FR  2634) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  28,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  1312r,. 


Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  application  for  amendment: 
August  30,  1993 

Brief  description  of  amendment:  The 
amendment  made  the  following 
changes:l.  Revised  Technical 
Specification  (TS)  TS  Table  3.8.4.1-1  to 
delete  Breaker  No.  52-263022  which 
was  disconnected  and  converted  to 
spare  status  by  a  plant  design  change, 
and  2.  Revised  TS  3.11.2.7  to  change 
radioactivity  rate  units  and  associated 
action  statement  reference  from  HOT 
STANDBY  to  read  HOT  SHUTDOWN, 
and  changed  the  reference  name  of  the 
Offgas  Radioactivity  Monitor. 

Date  of  issuance:  February  28,  1994 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 

Amendment  No.:  66 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29,  1993  (58  FR 
50974)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  28,  1994.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
/ocafyon:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
January  25,  1993 

Bdef  description  of  amendment:  The 
amendment  revised  the  pressure- 
temperature  limit  curves  for  heatup, 
cooldown,  hydrostatic  tests  and 
criticality  from  10  effective  full  power 
years  to  15  effective  full  power  years. 

Date  of  issuance:  February  22,  1994 

Effective  date:  February  22,  1994 

Amendment  No.:  129 

Facility  Operating  License  No.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  January  19,  1994  (59  FR 
2871)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  22,  1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 


West  Broadway,  Salem,  New  Jersey 
08079 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station, 
Sacramento  County,  California 

Date  of  application  for  amendment: 
January  19,  1993,  and  supplemented 
May  14,  and  December  22.  1993.  The 
supplemental  information  submitted 
May  14,  and  December  22,  1993,  did  not 
affect  the  proposed  no  significant 
hazards  consideration  determination. 

Brief  description  of  amendment:  This 
amendment  modifies  the  nuclear 
organization  of  the  Sacramento 
Municipal  Utility  District  (SMUD)  that 
will  oversee  the  operation  of  Rancho 
Seco  at  least  through  the  Custodial 
SAFSTOR  phase  of  the 
decommissioning  of  Rancho  Seco. 

Date  of  issuance:  February  23.  1994 

Effective  date:  February  23,  1994 

JAmendment  No.:  12lFacility 
Operating  License  (Possession  Only)  No. 
DPR-54:  This  amendment  modifies  the 
nuclear  organization  of  SMUD  that  will 
oversee  the  operation  at  Rancho  Seco  at 
least  through  the  Custodial  SAFSTOR 
phase  of  decommissioning. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34092). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  23,  1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Central  Library.  Government 
Documents  828  I  Street,  Sacramento, 
California  95814. 

The  Cleveland  Electric  Illuminating 
Company,  Cenlerior  Ser\ice  Company. 
Duquesnc  Light  Company.  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company, 
Docket  No.  50-440.  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County. 
Ohio 

Date  of  application  for  amendment: 
September  19. 1990  as  supplemented  on 
February  26.  1993 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.6.1.3  to  specify 
actions  in  the  event  a  containment  air 
lock  interlock  mechanism  becomes 
inoperable  and  to  clarify  the  limitations 
on  the  use  of  an  inoperable  air  lock.  The 
associated  bases  were  also  revised  per 
telecon  of  February  2.  1994. 

Date  of  issuance:  February  23.  1994 

Effective  date:  February  23,  1994 

Amendment  No.:  56 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications, 
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Date  of  initial  notice  in  Federal 
Register  May  15.  1991  (56  PR  22479) 
The  application  for  amendment  was 
renotired  on  April  14,  1993  (58  FR 
19473).  The  telecon  of  Febnian,'  2,  1994. 
just  changed  the  Ba.ses  section  of  the  TS 
and  did  not  affect  the  initial  proposed 
finding  of  no  significant  hazards 
fonsideration  determination. The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  23.  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Ferrv  Public  Library.  3753 
Main  Street.  Perry.  Otiio  44081 

V  ir^inia  Flectric  and  Power  Company, 
et  al.,  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station.  Inits  No.  1 
and  No.  2.  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
luly  16.  1993.  as  supplemented 
November  15.  1993 

Bnef  description  of  amendments: 
These  amendments  implement  the 
revised  10  CFR  Part  20,  Standards  for 
Protection  Against  Radiation 
Date  of  issuance  February  17.  1994 
Effective  date:  February  17,  1994 
Amendment  Nos.:  178  and  159 
Amendment  Nos.:  178  and  159 
Facilitv  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  .August  18,  1993  (58  FR 
43937)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  17,  1994  No  significant 
hazards  consideration  comments 
received;  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Depa.'tment,  University  of 
\  irginia,  Charlottesville.  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339. 
North  .\nna  Power  Station.  L  nits  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
March  18.  1993  and  December  9.  1993 

Brief  description  of  amendments:  The 
amendments  revise  the  NA-1&2  TS 
which  will  allow  plant  personnel  to 
effect  repairs  to  the  Rod  Control  System 
in  an  orderlv  manner  while  continuing 
to  ensure  mat  the  control  and  shutdown 
hanks  are  capable  of  performing  their 
designed  safety  function. 
Date  of  issuance:  March  1,  1994 
Effective  date:  March  1, 1994 
Amendment  Nos.:  79  and  160 
Facility  Operating  License  Nos.  NPF- 
J  and  NPF-7.  Amendments  revised  the 
lechnical  Specifications. 


Date  of  initio]  notice  in  Federal 
Register  April  14,  1993  (58  FR 
19492)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safely  Evaluation  dated 
March  1.  1994No  signific^t  hazards 
consideration  comments  received:  No. 

Local  Public  DcKument  Room 
location:  The  Alderman  Library,  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
Docket  Nos  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
July  2.  1993,  as  supplemented 

December  10,  1993.  The  December  10, 
1993  letter  provided  clarifying 
information  within  the  scope  of  the 
original  amendment  application  and  did 
not  change  the  staffs  no  significant 
hazards  consideration  determination. 

Brief  description  of  amendmen  ts : 
These  amendments  update  the 
augmented  inspection  program  for 
sensitized  stainless  steel  to  the  newer 
Code  requirements. 

Date  of  issuance:  February  18.  1994 
Effective  date:  February  18.  1994 
Amendment  Nos.:  187  and  187 
Amendment  Nos.:  187  and  187 
Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1,  1993  (58  FR 
46241)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safely  Evaluation  dated 
February  18,  1994. No  significant 
hazards  consideration  comments 
received:  No 

Loro/  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
CreekGenerating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  February 
7. 1994 

Brief  description  of  amendment:  The 
changes  allow  an  increase  in  reactor 
coolant  temperature  in  order  to  support 
operation  at  the  rated  thermal  power  of 
3565  megawatts  thermal  (MWt).  The 
amendment  changes  reactor  protection 
system  overtemperature  and  overpower 
delta-temperature  setpoints  by 
increasing  the  nominal  reactor  coolant 
temperature  from  581. 2°F  to  586.5^. 
changing  the  axial  flux  difference 
penalties,  and  changing  the  setpoinl 
uncertainty  allowances.  The 


amendment  also  increases  the 
maximum  indicated  reactor  coolant 
system  average  temperature  of 
Technical  Specification  3/4.2.5.  DNB 
Parameters,  from  585.°F  to  590. 5°F. 
Date  of  issuance :March.  3,  1994 
Effective  date:  March  3,  1994,  to  be 
implemented  within  30  days  of 
issuance. 
Amendment  No.:  Amendment  No.  72 
Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (59  FR  7269 
dated  February  15.  1994).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  March  17,  1994. 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment. The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  exigent  circumstances,  and 
final  determination  of  no  significant 
hazards  consideration  is  contained  in  a 
Safety  Evaluation  dated  March  3, 
1994. Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200' 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library ,  Topeka,  Kansas  66621 

Dated  at  Rocltville,  Maryland,  this  7th  day 
March  1994, 

For  the  Nuclear  Regulaton,'  Commission. 
Steven  A.  Var^a, 
Director  of  Reactor  Projects  -  I/U 
|D(x:.  94-5971  FUcd  03-15-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-458] 

Entergy  Operations,  Inc.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47  issued  to  Entergy  Operations,  Inc. 
(the  licensee)  for  operation  of  the  River 
Bend  Station,  Unit  1,  (RBS)  located  in 
West  Feliciana  Parish.  Louisiana. 

The  proposed  amendment  would 
revise  the  technical  specifications  in 
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accordance  with  the  guidance  provided 
by  Generic  Letter  93-08,  "Relocation  of 
Technical  Specification  Tables  of 
instrument  Response  Time  Limits." 
Generic  Letter  93-08  recommends  the 
removal  and  subsequent  relocation  of 
various  technical  specification  tables 
which  denote  instrument  and  system 
response  time  limits. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commi.ssion's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  deletes  and 
subsequently  relocates  the  details  of 
Technical  Specification  Table  3.3.1-2, 
"Reactor  Protection  System  Response 
Times,"  Table  3.3.2-3,  "Isolation 
System  Instrumentation  Response 
Time,"  and  Table  3.3.3-3.  "Emergency 
Core  Cooling  System  Response  Times" 
consistent  with  the  guidance  provided 
by  Generic  Letter  93-08,  dated 
December  29,  1993,  entitled  "Relocation 
of  Technical  Specification  Tables  of 
Instrument  Response  Time  Limits." 
Generic  Letter  93-08  recommends  the 
removal  and  subsequent  relocation  of 
various  Technical  Specification  tables 
which  denote  instrument  and  system 
response  time  limits.  The  response  time 
limits  and  associated  footnotes  are 
proposed  to  be  relocated  to  the  RBS 
Updated  Safetv  Analysis  Report 
(USAR).  This  allows  RBS  to 
administratively  control  subsequent 
changes  to  the  response  time  limits  in 
accordance  with  10  CFR  50.59.  The 
procedures  which  contain  the  various 
response  time  limits  are  also  stjbject  to 
the  change  control  provisions  in  the 
Administrative  Controls  section  of  the 
Technical  Specifications.  The  proposed 
change  only  relocates  the  existing 


response  time  limits.  The  sur\'eillance 
requirements  and  associated  Actions  are 
not  affected  and  remain  in  the  Technical 
Specifications.  Relocating  this 
information  does  not  affect  the  initial 
conditions  of  a  design  basis  accident  or 
transient  analysis.  Since  any  subsequent 
changes  to  the  USAR  or  procedures  are 
evaluated  in  accordance  with  10  CFR 
50.59,  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  allowed.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment 
will  be  installed)  or  changes  in  methods 
governing  normal  plant  operation.  The 
proposed  change  will  not  impose  any 
different  operational  or  surveillance 
requirements.  The  change  proposes  to 
relocate  these  requirements  to  other 
plant  documents  whereby  adequate 
control  of  information  is  maintained.  No 
new  failure  modes  are  introduced. 
Therefore,  this  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  would  not 
involve  a  reduction  in  the  margin  of 
safety. 

The  proposed  change  will  not  reduce 
a  margin  of  safety  because  it  has  no 
impact  on  any  safety  analysis 
assumption.  The  proposed  change  does 
not  alter  the  scope  of  equipment 
currently  required  to  be  OPERABLE  or 
subject  to  surveillance  testing,  nor  does 
the  proposed  change  affect  any 
instrument  setpoints  or  equipment 
safety  functions.  In  addition,  the  values 
to  be  transposed  from  the  Technical 
Specifications  to  the  USAR  are  the  same 
as  the  existing  Technical  Specifications. 
Since  any  future  changes  to  these 
requirements  in  the  USAR  or 
procedures  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59,  no 
reduction  in  a  margin  of  safety  is 
allowed.  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considerofi  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Mar>'land, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washincton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  15,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
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Building.  2120  L  Street,  NVV.. 
Wa.shington,  IX  20555  and  at  the  local 
public  document  room  located  at  the 
Government  Documents  Department. 
Louisiana  State  University.  Baton 
Rouge,  Louisiana  70803.  If  a  re<juest  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
tin  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
prof)€rty.  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  f)etition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conferences  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  may  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  tact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fads  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
ri'ly  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
ptlitioner  intends  to  rely  to  establish 
itiose  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  {jetitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Suzanne  C.  Black,  Director. 
Project  Directorate  IV-2:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  EX:  20555.  and  to  Mark  J. 


Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  N.W..  Washington,  D.C. 
20005.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  3,  1994,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington.  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Reckley, 

Acting  Project  Manager.  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  IIl/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
jFR  Doc.  94-6074  Filed  3-15-94;  8:45  am] 

BILLING  COOC  T590-01-M 


[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  James  A.  Fitzpatrick  Nuclear 
Power  Plant;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  J,  to  the  Power 
Authority  of  the  State  of  New  York  (the 
licensee)  for  the  lames  A.  FitzPatrick 
Nuclear  Power  Plant,  located  at  the 
licensee's  site  in  Oswego  County.  New 
York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  January  11.  1994.  the 
licensee  requested  a  schedular 
exemption  pursuant  to  10  CFR  50.12(a) 
from  the  requirements  of  10  CFR  part 
50.  appendix  J,  section  in.D.3. 
Specifically,  the  licensee  requested  one- 
time relief  from  the  requirement  to 
perform  T>*pe  C  tests  (local  leak-rate 
tests  (LLRT))  at  intervals  of  no  greater 
than  2  years  for  the  shutdown  cooling 
isolation  valves  (lOMOV-17  and 
lOMOV-18).  This  one-time  only  delay. 
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until  the  next  refueling  outage  currently 
scheduled  to  begin  in  November  1994, 
was  requested  for  the  performance  of 
these  leakage  tests.  The  licensee's 
request  was  necessitated  by  the 
extended  1991-1993  refueling  outage 
and  the  length  of  the  current  operating 
cycle. 

The  Need  for  the  Proposed  Action 

The  schedular  exemption  is  required 
to  permit  the  licensee  to  operate  the 
plant  until  the  next  refueling  outage 
(Reload  11/Cycle  12),  currently 
scheduled  to  begin  in  November  1994. 

The  shutdown  cooling  valves  were 
previously  tested  during  the  last 
refueling  outage  (Reload  10/Cycle  11). 
This  was  an  extended  outage  that  began 
in  November  1991  and  ended  in  January 
1993.  The  Type  C  tests  on  the  subjec-t 
valves  were  performed  on  May  30. 1992, 
for  the  outboard  isolation  valve 
(lOMOV-17),  and  June  5.  1992,  for  the 
inboard  isolation  valve  (lOMOV-18). 
Subsequent  delays  in  the  outage 
resulted  in  these  tests  being  performed 
significantly  in  advance  of  the  start  of 
the  operating  cycle  (more  than  7  months 
prior  to  the  end  of  the  outage).  As  a 
resuh,  the  2  year  test  interval  will  be 
reached  for  these  valves  (May  30,  1994/ 
June  5,  1994)  6  to  7  months  prior  to  the 
next  scheduled  refueling  outage.  The 
exemption  would  permit  a  deferral  in 
the  performance  of  Type  C  testing  of  the 
shutdown  cooling  isolation  valves 
beyond  the  2-year  limiting  interval  until 
the  next  refueling  outage. 

The  most  effective  means  of  removing 
reactor  core  decay  heat  is  with  the 
shutdowm  cooling  mode  of  the  residual 
heat  removal  (RHR)  system.  This 
requires  both  of  the  stated  isolation 
valves  to  be  in  the  open  position.  The 
shutdown  cooling  mode  of  the  RHR 
system  must  be  removed  from  service 
for  approximately  24  hours  to  perform 
an  LLRT  (Type  C)  of  its  isolation  valves. 
This  is  the  time  required  to  tag-out  the 
system,  drain  the  line,  perform  the  test, 
refill  the  line,  and  return  the  system  to 
service.  To  avoid  overheating  the  reactor 
coolant  system  with  the  shutdown 
cooling  mode  inoperable,  one  of  the 
following  two  conditions  must  exist: 

1.  The  reactor  needs  to  be  shutdown 
for  several  months  to  permit  sufficient 
reduction  in  decay  heat  levels  for  use  of 
an  alternate  shutdown  cooling  method. 
The  alternate  cooling  method  with  the 
highest  heat  removal  capacity  is  the 
Reactor  Water  Cleanup  system  in  the 
blowdown  mode.  However,  the  reactor 
must  be  shutdown  for  more  than  3 
months  before  this  method  can  handle 
the  decay  heat  load. 

2.  The  plant  needs  to  be  in  the 
refueling  condition;  i.e.,  reactor  head 


removed,  reactor  cavity  flooded  up  and 
connected  to  the  spent  fuel  pool.  This 
permits  the  removal  of  the  normal 
shutdown  cooling  system  from 
operation  and  testing  of  these  valves. 

A  3-week  sur%eillance/maintenance 
outage  is  planned  for  spring  1994. 
However,  the  decay  heat  levels  present 
during  any  outage  less  than  several 
months  precludes  the  use  of  the 
alternate  cooling  method  without 
placing  the  plant  in  the  refueling 
configuration.  The  exemption  would 
preclude  the  need  to  place  the  plant  in 
the  refueling  configuration  prior  to  the 
next  scheduled  refueling  outage. 
Without  the  exemption,  the  licensee 
would  be  required  to  remove  the 
drywell  and  reactor  heads  and  connect 
the  reactor  cavity  to  the  spent  fuel  pool 
solely  for  the  purpose  of  testing  the 
shutdown  cooling  isolation  valves. 
Placing  the  plant  in  the  refueling 
configuration  would  significantly 
lengthen  the  spring  1994  outage  and 
would  require  significant  resources. 
Furthermore,  placing  the  plant  in  the 
refueling  configuration  to  accommodate 
testing  of  the  isolation  valves  would 
increase  occupational  radiation 
exposures.  For  these  reasons,  the 
licensee  has  determined  that 
compliance  with  the  regulation  would 
resuh  in  undue  hardship  and  costs. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  schedular  exemption 
would  allow  the  licensee  to  continue  to 
operate  the  plant  from  May  30,  1994, 
until  the  next  refueling  outage  which  is 
scheduled  for  November  1994.  During 
that  refueling  outage,  the  T\-pe  C  test  on 
shutdown  cooling  system  valves 
10MOV-17and  lOMOV-18  would  be 
perfonned  in  accordance  with  the 
requirements  of  10  CFR  part  50, 
appendix  J.  The  remaining  Type  B 
penetrations  and  Type  C  tested  valves 
have  been  or  will  be  leak  rate  tested 
such  that  they  will  not  exceed  the  24- 
month  frequency  prior  to  the  November 
1994  refueling  outage. 

The  operating  configuration  of  the 
shutdown  cooling  isolation  valves  and 
the  RHR  system  w  hen  the  reactor 
coolant  system  is  pressurized  (greater 
than  75  psigj  substantially  minimizes 
the  possibility  of  gross  leakage  through 
these  valves.  A  high  reactor  pressure 
interlock,  as  well  as  plant  operating 
procedures,  assures  that  these  isolation 
valves  are  closed  whenever  reactor 
pressure  is  above  75  psig.  This  protects 
the  low  pressure  RHR  system  from 
overpressurization.  The  RHR  system 
suction  piping  is  designed  for  450  psig. 
Gross  leakage  while  the  reactor  is 
pressurized  would  be  detected  by  high 


pressure  on  the  RHR  suction  piping  or 
an  increase  in  suppression  pool 
inventory.  Consequently,  the 
maintenance  of  normal  of)erating  status 
of  the  RHR  system  assures  the  absence 
of  gross  leakage  through  these  valves. 

These  valves  also  receive  an  isolation 
signal  in  the  event  of  a  plant  accident 
(reactor  vessel  low  water  level  or  high 
drj-well  pressure).  This  assures  isolation 
of  a  potential  leakage  path  from  the 
reactor  coolant  system  to  the  reactor 
building.  For  this  path  to  exist,  leakage 
through  both  isolation  valves,  and  a 
breach  of  the  RHR  system  piping  would 
need  to  occur  simultaneously.  Since  the 
isolation  valves  are  maintained  closed 
with  the  reactor  pressurized,  it  is 
improbable  the  leakage  through  the 
valves  will  increase  while  the  plant  is 
operating.  The  redundant  isolation 
valves  provide  two  leakage  barriers 
which  limit  the  pathway  leakage  rate  to 
that  experienced  by  the  valve  with 
smallest  leakage  rate.  For  these  reasons, 
the  potential  for  significant  leakage  to 
the  reactor  building  by  way  of  the 
shutdown  cooling  Une  is  minimal. 

The  penetration  included  in  tlie 
licensee's  schedular  exemption  request 
represents  only  6.4  percent  of  the  total 
"as  left"  leakage  at  the  beginning  of  the 
current  operating  cycle.  The  total  "as 
left"  minimum  path  leakage  for  all 
penetrations  was  only  0.073  La  and  the 
total  "as  left"  minimum  path  leakage  for 
the  penetration  addressed  in  the 
proposed  exemption  was  only  0.0046 
La.  The  replacement  of  both  isolation 
valves  with  valves  of  improved  design 
provides  added  confidence  that 
excessive  leakage  will  not  be 
experienced.  The  inboard  valve 
lOMOV-18  was  replaced  during  the 
1985  refueling  outage  and  has 
successfully  passed  three  out  of  four 
Type  C  tests  performed  during  refueling 
outages  since  its  replacement.  The 
outboard  isolation  valve  lOMOV-17  was 
replaced  with  a  similarly  designed  new 
valve  during  the  last  refueling  outage 
(1992).  The  limited  number  of  valve 
strokes  these  valves  are  subject  to  over 
any  one  operating  cycle  minimizes 
valve  degradation  due  to  wear.  This 
provides  reasonable  assurance  that  the 
requested  surveillance  interval 
expansion  will  not  result  in  the  Type  B 
and  C  leakage  rate  total  exceeding  the 
0.6  La  limit  of  10  CFR  part  50,  appendix 
J.  Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  schedular  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
schedular  exemption  only  involves 
LLRT  on  containment  isolation  valves. 
The  exemption  does  not  affect 
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nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  schedular  exemption. 

Altenatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  schedular  exemption, 
any  alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee's  request. 
Sui.h  action  would  not  reduce 
environmental  impacts  of  the  James  A. 
FitzPatrick  Nuclear  Power  Plant  and 
would  result  in  undue  hardship  on  the 
licensee  possibly  including  an 
unwarranted  shutdown  of  the  plant. 

Alternative  Use  of  Resources 

The  actions  associated  with  the 
granting  of  the  proposed  schedular 
exemption  as  detailed  above  do  not 
involve  the  use  of  resources  not 
previously  considered  in  connection 
with  the  "Final  Environmental 
Statement  for  the  James  A.  FitzPatrick 
Nuclear  Power  Plant,"  dated  March 
1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees 
submittal  that  supports  the  proposed 
schedular  exemption  discus.sed  above. 
The  NRC  staff  contacted  the  State  of 
New  York  Energy  Office  regarding  the 
environmental  impact  of  this  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  schedular 
e,xemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
the  schedular  exemption  dated  January 
11.  1994.  This  document  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  The  Gelman 
Building.  2120  L  Street,  N\V., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Penfield  Library,  State  University  of 
New  York,  Oswego.  New  York  13126. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  March  1994. 


For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  l-U  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  94-6075  Filed  3-15-94;  8:45  ami 
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Public  Service  Electric  and  Gas  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

[Docket  No.  50-354] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57  issued  to  Public  Service  Electric  and 
Gas  Company  (the  licensee)  for 
operation  of  the  Hope  Creek  Generating 
Station  located  in  Salem  County.  New 
Jersey. 

The  proposed  amendment  would  add 
a  new  section.  3/4.10.8,  "Inservice  Leak 
and  Hydrostatic  Testing."  and  the  Bases. 
The  new  section  would  allow  Hope 
Creek  to  remain  in  OPERATIONAL 
CONDITION  4  with  reactor  coolant 
temperatures  up  to  212  °F  to  facilitate 
inservice  leak  and  hydrostatic  testing. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  posreibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is  present 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  are  requested  to 
allow  inservice  leak  and  hydrostatic  testing 
with  the  reactor  in  OPERATIONAL 
CONDITION  4  and  the  average  reactor 
coolant  temperature  up  to  212  °F.  The  change 
to  allow  inservice  leak  and  hydrostatic 
testing  in  OPERATIONAL  CONDITION  4  will 


not  increase  the  probability  or  the 
consequences  of  an  accident.  The  probability 
of  a  leak  in  the  reactor  coolant  pressure 
boundary  during  inservice  leak  and 
hydrostatic  testing  is  not  increased  by 
considering  the  reactor  in  OPERATION.^L 
CONDITION  4.  The  hydrostatic  or  inservice 
leak  test  is  performed  water  solid  or  near 
water  solid,  all  rods  in,  and  temperatures 
<212  °F.  The  stored  energy  in  the  reactor  core 
will  be  very  low  and  the  potential  for  failed 
fuel  and  a  subsequent  increase  in  coolant 
activity  above  Technical  Specification  limits 
are  minimal.  In  addition,  secondary 
containment  will  be  operable  and  capable  of 
handling  airborne  radioactivity  from  leaks 
that  could  occur  during  the  performance  of 
hydrostatic  or  inservice  leak  testing. 
Requiring  secondary  containment  to  be 
operable  will  conservatively  ensure  that 
potential  airborne  radiation  from  leaks  will 
be  filtered  through  the  Filtration, 
Recirculation  and  Ventilation  System 
(FRVS),  thereby  limiting  radiation  releases  to 
the  environment.  Therefore,  the  changes  will 
not  significantly  increase  the  consequences 
of  an  accident. 

In  the  event  of  a  large  primary  system  leak, 
the  reactor  vessel  would  rapidly 
deprossurize,  allowing  the  low  pressure 
ECCS  subsystems  to  operate.  The  capability 
of  the  subsvstems  that  are  required  for 
OPERATIONAL  CONDITION  4  would  be 
adequate  to  keep  the  core  flooded  under  this 
condition.  Small  system  leaks  would  be 
detected  by  leakage  inspections  before 
significant  inventory  loss  occurred.  This  is  an 
integral  part  of  the  hydrostatic  testing 
program.  Therefore,  this  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Allowing  the  reactor  to  be  considered  in 
OPERATIONAL  CONDITION  4  during 
inservice  leak  or  hydrostatic  testing,  with 
reactor  coolant  temperature  up  to  212  °F, 
essentially  provides  an  exception  to 
OPERATIONAL  CONDITION  3  requirements, 
including  operability  of  primary  containment 
and  the  full  complement  of  redundant 
Emergency  Core  Cooling  Systems.  The 
hydrostatic  or  inservice  leak  test  is  performed 
water  solid,  or  near  water  solid,  all  rods  In, 
and  temperatures  <212  °F.  The  stored  energy 
in  the  reactor  core  will  be  very  low  and  the 
potential  for  failed  fuel  and  a  subsequent 
increase  in  coolant  activity  above  Technical 
Specification  limits  are  minimal.  In  addition, 
secondary  containment  will  be  operable  and 
capable  of  handling  airborne  radioactivity  or 
leaks  that  could  occur. 

The  inservice  leak  or  hydrostatic  test 
conditions  remain  unchanged.  The  potential 
for  a  system  leak  remains  unchanged  since 
the  reactor  coolant  system  is  designed  for 
temperatures  exceeding  500  °F  with  similar 
pressures.  There  are  no  alterations  of  any 
plant  systems  that  cope  with  the  spectrum  of 
accidents.  The  only  difference  is  that  a 
different  subset  of  systems  would  be  utilized 
for  accident  mitigation  from  those  of 
OPERATIONAL  CONDITION  3.  Therefore, 
this  will  not  create  the  possibility  of  a  new 
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or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  allow  inservice  leak 
and  hydrostatic  testing  to  be  performed  with 
reactor  coolant  temperature  up  to  212  °F  and 
the  reactor  in  Of'EKATIONAL  CO.NDITION  4. 
Since  the  reactor  vessel  head  will  be  in  place, 
secondary  containment  integrity  will  be 
maintained  and  all  svstems  required  in 
OPERATIONAL  CONDITION  4  will  be 
operable  in  accordance  with  the  Technical 
Specifications,  the  proposed  changes  will  not 
have  any  significant  impad  on  any  design 
bases  accident  or  safety  limit.  They 
hydrostatic  or  inservice  leak  testing  is 
performed  water  stilid.  or  near  water  solid, 
ail  rods  in.  and  temperatures  <212  °F.  The 
stored  energy  in  the  core  is  very  low  and  the 
f)otential  for  failed  fuel  and  a  subsequent 
increase  in  coolant  activity  would  be 
minimal.  The  RPV  would  rapidly 
depressurize  in  the  event  of  a  large  primary 
system  leak  and  the  low  pressure  injection 
systems  normally  operable  in 
OPERATIONAL  CONDITION  4  would  be 
adequate  to  ke<?p  the  core  flooded.  This 
would  ensure  that  the  fuel  would  not  exceed 
the  2200  °F  peak  dad  temperature  limit. 

Moreover,  requiring  secondary 
containment,  including  isolation  capability, 
to  be  operable  will  assure  that  potential 
airborne  radiation  can  be  filtered  through  the 
FRVS.  This  will  assure  that  doses  remain 
well  within  the  limits  of  lOCFRlOO 
guidelines.  Small  systems  leaks  would  be 
detected  by  inspection  before  significant 
inventory  loss  has  occurred.  Therefore,  this 
s})ecial  test  exception  will  not  involve  a 
significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  ha.sed  on  this 
re\new,  it  appears  (hat  the  three 
standards  of'lO  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  licen.se 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comment";  rc-ceived.  Should 


the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
the  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4;15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  inter\'ene  is 
discussed  below. 

By  April  15,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\'ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Pennsville  Public  Library,  190  S. 
Broadway,  Pennsville.  New  Jersey 
08070.  If  a  request  for  a  hearing  or 
petition  for  leave  to  inter\ene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  is.sue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  intere.st  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


should  specifically  explain  the  reasons 
why  mtervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Ajiy  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expen 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
reply  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
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determination  on  the  issue  of  no 
significant  hazards  consideration  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  neld  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretan,'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20553,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  bv  a  toll-free  telephone 
call  to  Western  Union  at  1-1800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Charles  L.  Miller: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  M  J.  Wetterhahn.  Esquire, 
Winston  and  Strawn,  1400  L  Street. 
NW.,  Washington,  DC  20005-3502, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  4.  1994,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Pennsville  Public  Library,  190  S 


Broadway,  Pennsville,  New  Jersey 
08070. 

Dated  at  Rockville.  Mar>'land,  this  10th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  C.  Stone. 

Project  Manager,  Project  Directorate  1-2. 
Division  of  Reactor  Projects— 1/ 11,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  94-6076  Filed  3-1S-94;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Extension  of  SF 
85,  SF  85P,  and  SF  86;  Submitted  to 
0MB  for  Clearance 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  the  reclearance  of  the  three 
information  collections  described  below 
for  a  period  of  one  year,  and  solicits 
comments  on  them. 

Standard  Form  85.  Questionnaire  for 
Non-Sensitive  Positions,  is  completed 
by  appointees  to  Non-Sensitive  duties 
with  the  Federal  government. 
Information  collected  on  this  form  is 
used  by  the  Office  of  Personnel 
Management  to  initiate  the  background 
investigation  required  to  determine 
basic  suitability  for  Federal  employment 
in  accordance  with  5  U.S.C.  3301,  3302, 
and  E.O.  10577  (5  CFR  Rule  V),  The 
number  of  respondents  annually  who 
are  not  Federal  appointees  is  expected 
to  be  10  with  total  reporting  hours  of 
4.2. 

Standard  Form  85P,  Questionnaire  for 
Public  Trust  Positions,  is  completed  by 
persons  seeking  placement  in  positions 
currently  labeled  "public  trust" 
positions  because  of  their  enhanced 
responsibilities.  Information  collected 
on  this  form  is  used  by  the  Office  of 
Personnel  Management  and  by  other 
Federal  agencies  to  initiate  the 
background  investigation  required  to 
determine  suitability  for  placement  in 
public  trust  positions  in  accordance 
with  5  U.S.C.  3301.  3302.  E.O.  10577  (5 
CFR  Rule  V),  and  Office  of  Management 
and  Budget  Circular  A-130, 
Management  of  Federal  Information 
Resources,  revised  June  25. 1993.  and  its 
Appendix  III.  Security  of  Federal 
Automated  Computer  Systems,  issued 
December  12,1985.  The  number  of 
respondents  annually  who  are  not 
Federal  employees  is  expected  to  be 
1500  with  total  reporting  hours  of  1500. 


Standard  Form  86,  Questionnaire  for 
Sensitive  Positions  (For  National 
Security),  is  completed  by  persons 
performing,  or  seeking  to  perform, 
national  security  duties  for  the  Federal 
government.  This  information  collection 
also  includes  Standard  Form  86A, 
Continuation  Sheet  for  Questionnaires 
SF  86,  SF  85P,  and  SF  85,  which  is  used 
to  provide  formatted  space  to  continue 
answers  to  questions.  Information 
collected  is  used  by  the  Office  of 
Personnel  Management  and  by  other 
Federal  agencies  to  initiate  the 
background  investigation  required  to 
determine  placerrient  in  national 
security  positions  in  accordance  with  42 
U.S.C.  2165,  22  U.S.C.  2585,  and  E.O. 
10450,  Security  Requirements  for 
Government  Emplo>-ment,  issued  April 
27,  1953.  The  number  of  respondents 
annually  who  are  not  Federal  employees 
is  expected  to  be  24,800  with  total 
reporting  hours  of  37.200. 

For  copies  of  this  proposal  call  C. 
Ronald  Trueworthy  on  703-908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  by  April  15,  1994. 
ADDRESSES:  Send  or  deliver  comments 
to — Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
NW.  Room  3002,  Washington,  DC 
20503. 

Copies  of  comments  sent  to  0MB  may 
also  be  sent  to:  John  J.  Lafferty, 
Associate  Director  for  Investigations, 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  room  5478,  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Garcia,  202-376-3800. 
James  B.  King, 

Director,  U.S.  Office  of  Personnel 
Management. 
IFR  Doc.  94-6044  Filed  3-15-94;  8:45  ami 

BILLING  CODE  6325-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33750;  File  No.  SR-Amex- 
94-02.1 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  Rescission  of  Rules  560 
and  570  and  Amendment  of  Rule  550, 
Commentary  ,02 

March  10, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  16.  1994, 
the  American  Stock  Exchange,  Inc. 
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("Amex"  or  "E.xchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The   ' 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
(he  Proposed  Rule  Change 

The  Amex  is  proposing  to  rescind 
Rule  560  which  regulates  special 
offerings  and  bids,  rescind  Rule  570 
which  regulates  Exchange  distributions 
and  acquisitions  and  amend 
Commentary  .02  to  Rule  550  to  delete  its 
reference  to  Rules  560  and  570. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  tex1 
of  these  statements  may  be  examined  at 
the  placed  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  April  1993,  the  Commission 
rescinded  its  Rule  lOb-2,  an  early  anti- 
fraud  rule  dating  from  1937. >  The  rule's 
purpose  was  to  prevent  persons 
participating  in  the  distribution  of  a 
security  from  stimulating  the  purchase 
of  the  security  on  an  exchange  by 
paying  compensation  to  any  person  for 
soliciting  such  purchases.  The  rule 
permitted  an  exemption  for  "special 
offerings"  with  a  "plan"  filed  with  the 
Commission  by  an  exchange. 2  The 
Exchange's  plan  is  found  in  Amex  Rules 
560  and  570,  which  are  on-Floor 
procedures  for  distributing  or  acquiring 
blocks  of  stock  when  the  regular  market 
cannot  absorb  or  supply  the  selling  or 


buying  interest  within  a  reasonable  time 
and  at  a  reasonable  price. 3. 

In  rescinding  Rule  lOb-2.  the 
Commission  indicated  that  the  Rule  was 
no  longer  necessary,  given  the  current 
capacity  of  the  markets  and  the 
existence  of  other  anti-fraud  provisions 
of  the  federal  securities  laws  (e.g..  Rules 
lOb-5  and  10b-6);i  and  in  fact,  Amex 
Rules  560  and  570  have  not  been 
utilized  for  more  than  eleven  years. s 
With  the  rescission  of  Commission  Rule 
lOb-2,  Amex  Rules  560  and  570  have 
become  obsolete.  Further,  the  Securities 
Industry  Automation  Corporation 
("SIAC")  still  reser\'es  two  "condition 
codes"  to  identify  exchange  acquisitions 
and  exchange  distributions  on  its  high 
speed  vendor  line  and  low  speed  ticker, 
which  it  would  like  to  utilize  for  other 
conditions.  Accordingly,  the  Exchange 
is  proposing  to  rescind  Amex  Rules  560 
and  570  and  amend  Rule  550, 
Commentary  .02  to  delete  its  reference 
to  these  rules.e 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 


'  See  Securities  Exchange  Act  Release  No.  32100 
(April  2.  1993).  58  FR  18145  (April  8.  1993)  (File 
No.  S7-37-92)  ("Rule  lOb-2  Rescission  Order"). 

sThe  Conimission  amended  Rule  lOb-2  in  1942 
to  permit  an  exemption  for  special  offerings  under 
a  plan  filed  with  the  Commission  by  an  exchange. 
See  Securities  Exchange  Act  Release  No.  3146 
(February  6.  1942). 


3  The  Commission  notes  that  Amex  Rule  560 
specifies  a  minimum  share  size  of  1 ,000  with  a 
value  of  S25.OO0.  In  today's  market,  1,000  shares 
with  a  value  of  $25,000  is  not  a  quantity  of  stock 
that  cannot  readily  be  absorbed  in  the  regular 
auction  market.  In  addition.  Rule  560  predates 
Amex  block  trading  rules,  such  as  Amex  Rule  24. 
which  defines  a  block  of  stock  as  10,000  shares  or 
more. 

« 17  CFR  240.10b-5  and  240.10b-6  ('  'J>>3). 

^The  Commission  stated  in  its  ordir  rescinding 
Rule  lOb-2  that  Rule  10t>-2  was  obsolete  and  that 
the  activities  with  which  the  Rule  was  concerned 
were  sufficiently  addressed  by  the  general  antifiraud 
and  anti-manipulation  provisions  of  the  federal 
securities  laws.  See  Rule  lOb-2  Rescission  Order, 
supra  note  l.at  18146.  In  addition,  the  Commission 
noted  that  there  have  been  no  special  offerings  and 
exchange  distributions  of  the  Amex  since  1982.  Id. 
at  1S14S. 

eThe  New  York  Stock  Exchange  has  made  similar 
changes  to  its  analogous  rules.  See  Securities 
Exchange  Act  Release  No.  32822  (August  31.  1993). 
58  FR  47484  (September  9.  1993). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  viritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  EXZ  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
02  and  should  be  submitted  by  April  6. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-6116  Filed  3-15-94;  845  am] 
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[Release  No.  34-33745:  File  No  SR-CBOE- 
94-03] 

SeM-Regt    "ory  Organizations;  Notice 
of  Filing  ot  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Trading  Flocr  Bool.'i 
Policy  and  Fee  Changes 

March  9,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Ex(.hang'3  Act  of  1934 
( 'Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  2,  1994, 
the  Cliicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  in  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rec'jlalorv  Organization's 
Stalemeni    i  the  Terms  of  Substance  of 
tht^  Proposed  Rule  Change 

The  Exchange  is  proposing  to  set  forth 
formally  the  Exchange's  current  policy 
regarding  the  rental  of  booths  on  the 
CBOE  trading  floor  ("Policy").  The 
CBOE  has  included  with  the  filing,  for 
informational  purposes,  a  copy  of  the 
CBOE  Trading  Floor  Booth  Rental 
Agreement  ("Agreement"),  which  has 
been  reformulated  in  conjunction  with 
the  formalization  of  this  Policy.  That 
Agreement  sets  forth  tbe  contractual 
terms,  conditions,  and  restrictions 
governing  rental  and  use  of  the  booths. 
As  part  of  its  filing,  the  CBOE  also 
proposes  amending  its  current  Fee 
Schedule  as  such  pertains  to  Facility 
Fees  for  rental  of  Exchange  trading  floor 
booths. 

The  text  of  the  proposed  rule  change 
is  availab!';  .t  the  Office  of  the 
Secretary,  the  CBOE.  and  at  the 
Commission. 

II   Sf  If  Rr^'jl.itnrv  Oroani/ation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basw  for.  the  Propose*!  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sct-tions  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  memorialize  for 
distribution  to  the  CBOE  membership 
the  Exchange's  policy  regarding  the 
rental  and  use  of  booth  space  on  the 
CBOE  trading  floor  by  member 
organizations.  The  rule  change  also  is 
intended  to  amend  the  existing  fee 
structure  with  respect  to  the  rental  of 
trading  fioor  booths  to  reflect  the 
Exchange's  elimination  of  a  practice 
called  "joint  leasing."  The  elimination 
of  this  practice  is  the  only  major  cJiange 
in  current  policy  with  respect  to  booth 
rental. 

The  CBOE  currently  has  certain  space 
located  on  its  trading  floor  which  it 
makes  available  for  rental  to  qualified 
member  organizations.  These  "booths" 
are  located  at  various  points  on  the  floor 
adjacent  to  the  trading  "pits  "  or 
"crowds  "  where  the  actual  CBOE 
trading  activity  takes  place.  They 
generally  are  used  by  member 
organizations  to  perform  various 
functions  in  support  of  their  CBOE 
trading  activities.  Over  the  years,  the 
CBOE  has  developed  certain  policies 
and  practices  with  regard  to  the  rental 
and  use  of  these  trading  fioor  booths  by 
member  organizations.  The  Exchange 
has  determined  that  it  would  benefit 
both  the  CBOE  and  their  membership  to 
memorialize  the  Exchange's  current 
policies  for  distribution  to  the  members. 

Although  the  PoUcy  itself  addresses 
several  issues  pertaining  to  booth  rental, 
it  deals  primarily  with  eligibility. 
Specifically,  it  sets  forth  the  four  broad 
categories  of  member  organizations  that, 
in  accordance  with  current  policy,  may 
rent  booth  space  on  the  fioor.  These 
categories  were  formulated  so  as  to 
accommodate  member  organizations 
having  the  greatest  need  of  working 
space  in  close  proximity  to  CBOE 
trading  activity,  and  they  encompass 
almost  all  major  types  of  CBOE  member 
organizations.  Market-maker 
organizations,  the  only  major  category 
that  would  not  obtain  a  booth  under  the 
Policy,  customarily  obtain  boot  space 
through  their  clearing  firms.  The 
Exchange's  experience  confirms  that 
tliis  practice  has  worked  well. 

The  Policy  also  addresses  the 
potential  future  need  for  the  adoption  of 
allocation  and  as.signment  guidelines 
with  respect  to  booth  space.  The  CBOE 
has  no  such  guidelines  in  effect  today 
and  currently  does  not  envision 
implementing  any  in  the  foreseeable 
future.  In  the  event  that  demand  for 
booth  space  at  some  point  exceeds 


availability,  the  CBOE  would  establish 
allocation  guidelines. >  The  CBOE 
thought  it  advisable  to  inform  the 
membership  of  the  possibility  and  to 
identify  the  general  nature  of  the  criteria 
upon  which  such  guidelines  would  be 
based. 

Finally,  the  Policy  sets  forth  the 
requirement  that  all  member 
organizations  renting  booths  execute  a 
"Trading  Floor  Booth  Rental 
Agreement"  which  sets  forth  the 
contractual  terms  governing  the  rental 
and  use  of  the  booths  by  the  member 
organization.  Although  the  Exchange  in 
the  past  has  used  a  standard  form 
agreement  regarding  booth  rental,  that 
agreement  is  brief  and  contains  little 
detail  regarding  the  nature  of  the 
contractual  relationship  between  the 
parties.  The  revised  Agreement 
specifically  sets  forth  the  details  of  the 
parties'  contractual  relationship 
regarding  rental  and  use  of  the  booths  as 
they  have  been  established  by  custom 
and  usage  in  the  past.  Among  other 
provisions,  the  Agreement  includes 
specific  provisions  delineating  the 
termination  rights  of  both  the  member 
organization  and  the  Exchange  and 
establishes  a  formal  procedure  for 
adding  booths  to  and  deleting  booths 
from  the  Agreement.  SucJi  booth 
changes,  which  are  common,  previously 
have  been  handled  informally,  ad  hoc. 
The  Agreement  also  imposes  an 
obligation  on  the  member  to  indemnify 
the  Exchange  for  any  claims,  liabilities, 
or  other  losses  the  Exchange  may  incur 
as  a  result  of  the  use  of  the  booth  by  the 
member,  and  it  spells  out  requirements 
respecting  the  member's  use  of  the 
booths,  such  as  those  governing  the 
installation  of  equipment,  the  conduct 
of  business,  and  access  of  persons  to  the 
booths. 

Apart  from  the  addition  of  detail  to 
the  Agreement,  the  only  principal 
change  in  current  E.xchange  practice 
embodied  in  the  Policy  and  the 
Agreement  is  the  elimination  of  a 
practice  called  "joint  leasing." 
Previously,  the  Exchange  has  permitted 
two  different  member  organizations  to 
occupy  jointly  a  single  trading  fioor 
booth  and  to  share  the  costs  associated 
therewith.  The  Exchange  believed  that 
joint  leasing  would  make  it  easier  [i.e., 
less  costly)  for  smaller  member 
organizations  to  have  access  to  multiple 
locations  adjacent  to  the  trading  fioor.  In 
practice,  however,  joint  leasing  has  been 
used  by  non-transaction  producing 
members  solely  to  reduce  their  booth 
fees  and  not  to  facilitate  trading  activity. 


'  Such  guidelines  would  have  lo  be  filed  wi-h  the 
Commission  as  a  rule  rh.ingfl  and  approved 
pursuant  to  .seclior  lOfb)  of  the  Act. 
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Therefore,  the  Exchange  has  determined 
that  joint  leasing  should  be  eliminated 
and  replaced  with  a  variable  fee 
arrangement  that  will  soften  the 
economic  impact  on  small  member 
organizations  that  the  elimination  of 
joint  leasing  might  otherwise  have. 
Under  the  proposed  fee  change  included 
in  this  filing,  current  booth  fees  have 
been  reduced  in  two  respects:  First,  the 
Si, 250  per  booth  variable  monthly  fee 
has  been  eliminated  for  the  second 
booth  leased  by  a  member  organization. 
Second,  the  $1,250  per  booth  variable 
monthly  fee  on  a  member  firm's  third 
booth  has  been  reduced  by  fifty  percent 
(50%)  to  $625.  The  full  variabfe  fee  will 
continue  to  be  applicable  to  any  booths 
leased  by  the  firm  beyond  the  third 
booth. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6fb)  of  the  Act  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
codify  Exchange  policy  and  procedures 
with  respect  to  the  rental  of  trading  floor 
booths  by  CBOE  members  in  a  manner 
that  promotes  just  and  equitable 
principles  of  trade,  fosters  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  and 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities,  and  protects  investors  and 
the  public  intere.st. 

(D)  Self-Regulator}'  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N\V., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  CKZ.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-03  and  should  be 
submitted  by  April  6,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc  94-6037  Filed  3-15-94;  8:45  ami 
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92-30] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Accelerated 
Approval  of  Amendment  to  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Clearing 
Agents'  Responsibility  for  Ensuring 
That  Good  Faith  Margin  Treatment  Is 
Properly  Granted 

March  10, 1994. 

I.  Introduction 

On  December  21,  1992.  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
adopt  new  Options  Floor  Procedure 
Advice  ("Advice")  F-19  and  new 
Commentary  .14  to  Phlx  Rule  722 


("Commentary")  to  require  that  Phlx 
Clearing  Members  take  reasonable  steps 
to  ensure  that  only  positions  in  Phlx- 
listed  options  that  qualify  for  good  faith 
margin  treatment  are  carried  in  the 
market  functions  account  of  a  specialist 
or  registered  options  trader/market 
maker  ("ROT"). 3  Notice  of  the  proposal, 
including  Amendment  No.  1,  appeared 
in  the  Federal  Register  on  July  7,  1993. ■♦ 
No  comment  letters  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  Exchange's  proposal. 

II.  Description  of  the  Proposal 

The  Phlx  proposes  to  adopt  new 
Advice  F-19  and  new  Commentary  .14 
to  Phlx  Rule  722  to  require  that  Phlx 
Clearing  Members  take  reasonable  steps 
to  ensure  that  only  positions  in  Phlx- 
listed  options  that  qualify  for  good  faith 
margin  treatment  are  carried  in  the 
market  functions  accounts  of  specialists 
and  ROTs.  For  purposes  of  the  Advice 
and  Commentary,  "positions  in  Phlx- 
listed  options"  includes  positions 
originating  on  another  options  exchange 
in  an  option  that  is  also  listed  on  the 
Phlx.  The  proposal  provides  that 
"reasonable  steps"  include  the  adoption 
and  implementation  of  procedures 
designed  to  detect  any  pattern  of 
activity  that  results  in  options  that  do 
not  qualify  for  good  faith  margin 
treatment  being  carried  in  the 
specialist's  or  ROT's  market  functions 
account.  The  purpose  of  the  proposed 
rule  change  is  to  ensure  that  good  faith 
margin  treatment  is  granted  to  positions 
held  in  a  specialist's  or  ROT's  market 
functions  accounts  only  where 
appropriate. 

The  Phlx  believes  that  these 
requirements  should  help  ensure  that 


'  17  CFR  200.30-3(a)(12)  (1993). 
'15  U.S.C  78s(b)(l)(l988). 
2  17CFR240.19l>-4{1992). 


'On  March  25.  1993  the  Phlx  amended  the  rule 
change  proposal  to  provide  that  the  "reasonable 
steps"  to  ensure  thai  only  positions  in  Phlxlisted 
options  that  qualify  for  good  faith  margin  treatment 
are  carried  in  the  market  functions  account  of  a 
specialist  or  market  maker  include  "the  adoption 
and  implementation  of  procedures  designed  to 
detect  any  pattern  of  activity  that  results  in  options 
that  do  not  qualify  for  good  faith  margin  treatment 
being  carried  in  a  specialist's  or  market  maker's 
market  functions  account."  See  letter  from  Edith 
Hallahan.  Attorney.  Market  Surveillance,  PhU  to 
Richard  Zark.  Branch  Chief.  Options  Regulation. 
Division  of  Market  Regulation.  SEC.  dated  March 
25.  1993  ("Amendment  No.  1").  On  March  4.  1994 
the  Phbt  amended  the  proposal  to  (1)  clarify  that  the 
proposed  rule  change  applies  to  [applicable 
personsi  for  any  transaction  on  another  exchange  in 
an  option  that  is  also  listed  on  the  Phlx:  (2)  redefine 
the  term  "Clearing  Agent"  as  "clearing  member  of 
the  Exchange":  and  (3)  redefine  the  term  "market 
maker  account"  as  "market  functions  account."  See 
letter  from  Gerald  D.  O'Connell.  Vice  President. 
Market  Surveillance,  Phlx  to  Sharon  Lawson. 
Branch  Chief.  Options  and  Derivatives  Branch. 
Division  of  Market  Regulation.  SEC.  dated  March  4. 
1994  ("Amendment  No.  2"). 

<  See  Securities  Exchange  Act  Release  No.  32557 
(June  30.  1993).  58  FR  3M95. 
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only  specialists  and  ROTs  who  are 
registered  to  trade  in  such  capacity  in 
options  listed  for  trading  on  the  Ph!x  are 
afforded  specialist/market  maker  margin 
treatment  with  respect  to  those  options. 
The  PhLx  also  believes  that,  in  order  to 
ensure  compliance  with  Regulation  T  by 
its  Clearing  Members,  a  policy  clearly 
staling  the  Clearing  Members' 
rssponsibility  is  neces.'^ry. 

The  Phlx  notes  that  the  proposed 
Advice  would  only  be  applicable  to  the 
equity  options  floor.  Thus,  the  Phlx  has 
placed  the  notation  "(O)"  after  the 
Advice.  In  addition,  the  Phlx  proposal 
has  also  incorporated  the  Advice  into 
the  Phlxs  minor  rule  plan  s  and  has  set 
forth  a  fine  schedule  for  violation  of  the 
.'\dvice.6 

The  Exchange  believes  the  proposal  is 
1  onsistent  with  Regulation  T  of  the 
I  3dera!  Reserve  Board  (  "Regulation 
1  ").7  Regulation  T  grants  good  faith 
•nargin  treatment  in  the  market 
'  .nctions  accounts  of  specialists  and 
'  vOTs  only  to  qualified  or  offsetting 
i>ositions.  "Customer"  margin  is  to  be 
applied  to  all  other  positions. 
Accordingly,  because  the  purpose  of  the 
proposal  is  to  reserve  good  faith  margin 
treatment  for  bona  fide  specialist  or 
market  maker  trades,  the  Phlx  believes 
that  the  proposal  is  consistent  with 
Regulation  T. 

in  Commission  Finding  and 
Conclusions 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  •    a  national  securities 
exchange,  aad,  in  particular,  the 
requirements  of  Sections  6(b)(5)  in  that 
the  proposal  is  designed  to  prevent 


■>  Sec  If  r?;r  from  OraJd  D.  O'Connell,  Vice 
Presidf  r.'.  M.^rkel  Survoiiiance.  PhLx.  to  Sharon 
Ljwson.  As.'jsiint  Director.  Division  of  Market 
Regulation.  SEC.  dated  March  7.  1994. 

'The  fine  schedule  for  Advice  F-19  pro%-ide«  that 
a  fine  of  S500  will  be  imposed  for  the  first  violation 
and  a  fine  of  Sl.OOO  will  be  imposed  for  the  second 
violation.  The  sanction  for  the  third  violation  is 
discretionary  with  the  Phlx  Business  Conduct 
Committee.  In  addition,  under  a  rolling  three-year 
cycle,  if  thrpc  years  elapse  between  the  first  and 
second  violation,  the  second  violation  would  be 
treated  as  a  first  violation.  If  there  is  a  violation 
within  three  years  after  the  moat  recent  violation, 
the  next  highest  fine  will  be  issued.  Thus,  a  third 
violation  less  than  t.hree  years  after  a  fine  was 
issued  for  a  second  violation  would  be  treated  as 
a  "tiilrd  violation."  even  though  more  than  three 
veari  mav  have  elapsed  after  the  first  violation. 

'  RoguUtion  T  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve  System  ("Board") 
pursuant  to  l*^     '.ct.  its  principal  purpose  is  to 
regulate  exteni.ons  of  credit  by  and  to  brokers  and 
dealers.  It  also  covers  related  transactions  within 
the  Boards  authority  under  the  Act  and  imposes. 
among  other  obligations,  initial  margin 
requirements  and  payment  rules  on  securities 
Lranpaclions. 


fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  as  well  as  to  protect 
investors  and  the  public  interest. 

Specifically,  the  proposal,  by 
imposing  an  Exchange  requirement  for 
Phlx  Clearing  Members  to  take 
reasonable  steps  to  ensure  that  such 
Members  only  provide  exempt  credit 
treatment  for  positions  taken  in  Phlx- 
listed  options  when  properly  eligible, 
helps  to  provide  the  Phlx  the  ability  to 
police  an  important  margin  policy.  The 
Phlx  proposed  rule  change  is  consistent 
with  Regulation  T  by  expressly 
requiring  Phlx  Clearing  Members  to 
undertake  certain  reasonable  steps  to 
ensure  compliance  with  Regulation  T  in 
Phlx-listed  options  transactions.  The 
Commission  believes  that  the  Phlx 
proposed  rule  change  imposes 
requirements  that  Phlx  Clearing 
Members  should  already  be  undertaking 
in  order  to  ensure  their  compliance  with 
Regulation  T.  Accordingly,  the 
Commission  does  not  believe  that  the 
proposed  rule  change  unfairly  burdens 
Phlx  Clearing  Members.  In  addition,  the 
Commission  also  believes  that  the  fine 
schedule  for  proposed  Advice  F-19  is 
appropriate. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Accelerating  the 
amendment  will  allow  the  proposal  to 
be  enacted  without  delay.  Further,  the 
amendment  merely  clarifies  the 
meaning  of  certain  language  contained 
in  the  original  filing  and  redefines 
several  terms  in  order  to  strengthen  the 
proposed  rule  change's  consistency  with 
certain  other  Exchange  rules  and 
Regulation  T.  The  Commission  also 
notes  that  the  proposal,  including 
Amendment  No.  1,  was  published  for 
the  full  21  day  comment  period  and  no 
comments  were  received. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  wTitten  subm.issions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendm.ents,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  witli  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phl.x-92-30  and  should  be 
submitted  by  April  6. 1994. 

It  is  therefore  ordered,  pursuant  lo 
Section  19(b)(2)  of  the  Act.a  that  the 
proposed  rule  change  (SR-Phlx-92-30), 
as  amended,  is  approved. 

For  the  Coinmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delt^ated 
authority.'' 

Margaret  H.  McFarlond, 
Deputy  Secretary. 
|FR  Doc.  94-6117  Filed  3-15-94,  8;45  am) 
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Barclays  Bank  PLC;  Notice  of 
Application 

March  10,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Barclays  Bank  PLC. 
RELEVANT  ACT  SECTIONS:  E.xemption 
requested  under  section  6(c)  from  the 
provisions  of  section  17(f). 
SUMMARY  CF  APPLICATION:  Applicant 
seeks  a  conditional  order  to  permit 
registered  managemient  investment 
companies  for  which  it  acts  as  foreign 
custodian  or  subcustodian  (other  than 
investment  companies  registered  under 
section  7(d))  ("Inve.'^tment  Companies") 
to  m.aintain  their  foreign  securities  and 
other  assets  in  the  custody  of  certain 
foreign  banks  (the  "Foreign 
Subsidiaries")  each  of  which  is  a  divGct 
subsidiary  of  or  associated  with 
applicant. 

FILING  DATE:  The  application  was  filed 
on  January  3,  1994,  and  amended  on 
February  22,  1994. 

HEARING  OR  NOTIFICATION  0?  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on 


•15  U.S.C.  78s(bK2)  (1982). 
"l?  CKR  20O.:»O-3(di(l2)  (1993). 
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April  4.  1994.  and  should  be 
accompanied  by  proof  of  ser\ice  on 
applicant,  in  the  form  of  an  afP.davit  or 
for  lawyers,  a  oerlifi(a(e  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
b\  WTitinp  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary-.  SEC.  450  Fifth 
■Street.  NW..  Washington.  DC  2C549. 
Applicant.  54  Lombard  Street.  London 
EC;-(P  3 ah.  England,  or  c/o  Bruce  E. 
Clubb,  Esq..  Baker  &  McKeazie.  815 
Connecticut  Aveniie,  NW.,  Washington, 
DC  20006. 

rOR  FURTHER  tt4F0RMATK)N  CONTACT; 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287.  or  C.  David 
Messman.  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investmejit 
Management.  Office  of  Investment 
Company  Regulation) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary-  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

.Applicant's  Representations 

1.  Applicant  is  a  wholly-owned" 
subsidiary  of  Barclays  PLC.  an  English 
public  limited  company  (collectively, 
with  its  subsidiaries,  the  "Barclays 
Group").  Tlie  Barclays  Group  is  one  of 
the  largest  financial  services  groups  iu 
the  United  Kingdom,  and  is  engaged  in 
a  broad  range  of  banking  and  financial 
services  for  both  individual  and 
corporate  customers. 

2.  As  part  of  the  international  services 
it  offers,  the  Barclays  Group  provides  a 
network  of  custody  and  subcustodv 
services  for  Investment  Companiu.<^  and 
their  custodians  at  various  locations 
throughout  the  world,  and  it  wishes  to 
include  in  its  network  the  Foreign 
Subsidiaries  to  which  this  application 
relates. 

3.  Applicant  seeks  an  order  to  permit 
it.  as  tlie  custodian  or  subcustodian  of 
foreign  securities,  cash,  and  cash 
equivalents  of  Investment  Companies,  to 
maintain  such  assets  in  the  custody  of 
the  following  Foreign  Subsidiaries: 
Barclays  Bank  of  Botswana  Limited. 
Ranoue  du  Caire  Barclays  International 
S.A.E.  ("Banque  du  Caire").  Barclays 
Bank  of  Ghana  Limited.  Barclays  Bank 
of  Kenya  Limited.  Barclays  Bank  of 
Swaziland  Limited.  Barclay's  Bank  of 
Zambia  Limited.  Barclays  Bank  of 
Ziml«ibw€  Limited.  With  the  exception 
of  Banque  du  Caire.  which  is  49%- 
owned  by  applicant,  eacii  of  the  Foreign 
Subsidiaries  is  a  majority -owned  or 


wholly-owned  direct  subsidiary  of 
applicant. 

Applicant's  Legal  Analysts 

1.  Section  17(0  requires  every 
registered  management  investment 
company  to  place  and  maintain  its 
securities  and  similar  investments  in  the 
custody  of  certain  enumerated  entities, 
including  banks  having  an  aggregate 
capital,  surplus,  and  undivided  profits 
of  at  least  $500,000.  As  defined  in 
section  2(a)(5).  "bank"  includes  (a)  a 
banking  institution  organized  under  the 
laws  of  the  United  States,  (b)  a  member 
bank  of  the  Federal  Reserve  System,  and 
(c)  any  other  banking  institution  or  trust 
company  doing  business  under  tlie  laws 
of  any  state  or  of  the  United  States,  (i) 

a  substantial  portion  of  the  business  of 
which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  banks,  (ii) 
which  is  supervised  and  examined  by 
state  or  federal  authorities  having 
supervision  over  banks,  and  (iii)  which 
is  not  operated  for  the  purpose  of 
evading  the  Act.  Therefore,  the  only 
foreign  entities  that  are  permitted  by 
section  17(f)  to  serve  as  custodians  for 
registered  management  investment 
companies  are  the  oveiseas  branches  of 
U.S.  banks. 

2.  Rule  17f-5  under  th«  Act  expands 
the  group  of  entities  that  are  permitted 
to  serve  as  foreign  custodians.  Rule  17f- 
5(c)(2)(i)  defines  the  term  "eligible 
foreign  custodian"  to  include  a  banking 
institution  or  trust  company 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof,  and  that  has  shareholders' 
equity  in  excess  of  U.S.  $200,000,000. 

3.  Applicant  is  an  eligible  foreign 
custodian  in  the  United  Kingdom  under 
the  requirements  of  rule  17f-5.  since  it 
has  shareholders'  equity  well  in  e.\cess 
of  the  pound  sterling  equivalent  of 
$200,000,000.''  is  organized  and  existing 
under  the  laws  of  England  and  Wales, 
and  is  authorized  and  regulated  in  the 
United  Kingdom  as  a  bank  by  the  Bank 
of  England. 

4.  Each  of  the  Foreign  Subsidiaries 
satisfies  all  but  one  of  the  requirements 
of  rule  17f-5.  as  each  is  a  banking 
institution  or  trust  company 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  and  is  regulated  as  such  by  sucii 
country's  government  or  an  agency 
thereof.  None  of  the  Foreign 
Subsidiaries,  however,  meets  the 


shareholders'  equity  requirement  of  the 
rule.  Accordingly,  the  Foreign 
Subsidiaries  are  not  eligible  foreign 
custodians  under  the  rule.  Absent 
oxemptive  relief,  none  of  the  Foreign 
Subsidiaries  could  serve  as  custodians 
for  Investment  Company  assets. 

5.  Applicant  believes  that  the 
protection  of  investors  would  be 
mainUined  under  the  proposed  custody 
arrangen>ents,  which  are  similar  to  those 
employed  by  other  idreign  subsidiaries 
of  applicant  that  have  custody  of 
Investment  Company  assets.2  Under 
these  arrangements,  applicant  would 
remain  liable  for  the  performance  of 
custody  services  by  the  Foreign 
Subsidiaries,  including  any  losses  that 
may  result  from  the  insolvency  of  a 
Foreign  Subsidiaiy. 

6.  Applicant  submits  that  the 
requested  relief  is  necessary  and 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairlv 
intended  by  the  policies  and  pro\-isions 
of  the  Act. 

Applicant's  Conditions 

Applicant  agrees  tliat  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
regarding  the  Foreign  Subsidiaries  will 
satisfy  the  requirements  of  rule  17f-5  in 
all  respects  other  than  the  Foreign 
Subsidiaries'  level  of  shareholders' 
equity. 

2.  Applicant  will  deposit  the  assets  of 
an  Investment  Company  with  a  Foreign 
Subsidiary  only  in  accordance  with  an 
agreement  required  to  remain  in  effect  at 
ail  times  during  which  the  Foreign 
Subsidiary  fails  to  satisf)-  the 
requirements  of  rule  17f-5.  Each 
agreement  will  be  a  three-partv 
agreement  among  applicant,  the  Foreign 
Subsidiary,  and  the  Iiivestment 
Company  (or  its  custodian)  under  which 
applicant  will  undertake  to  provide 
specified  custody  or  subcustody 
services  for  an  Investment  Company  or 
its  custodian,  and  will  delegate  to  the 
Foreign  Subsidiary  such  of  applicant's 
duties  and  obligations  as  will  be 
necessary'  to  permit  the  Foreign 
Subsidiary  to  hold  the  assets  of  the 
Investment  Company  in  custody  in  the 
relevant  country.  The  agreement  will 
further  provide  that  applicant  will  be 
liable  for  any  loss,  damage,  cost, 
expense,  liability,  ordaim  arising  out  of 
or  in  connection  with  the  performance 


'  Ai  I>cember  31.  1992.  applicant  had 
shareholders'  efjuilv  of  sppmrimalpiv  5.8  billion 
pounds  sterling  Uf^Jroximatal-y  S8.7  billton). 


•  Tho  relief  requested  is  similar  to  that  prm-irusly 
granted  with  re^uti  to  certain  of  applicant  >  other 
subciiiidries  S«e  InvesUncnl  Compapv  Act  RelMtr 
Not.  17231  (Nov  20.  19«9)  (noLiceJ  and  17268  [Dec 
19. 19B91  (order),  and  16508  U<>h  29,  T98el  (noti») 
and  16536  (Aug.  24.  1988)  (order). 


12392 


Fedeul  Register    '  Vol.  59,  No.  51   /  Wednosdav.  March  16,  1991  /  Notic. 


by  the  Foreign  Subsidiary  or  its 
responsibilities  under  the  agreement  to 
the  same  extent  as  if  applicant  had  been 
required  to  provide  custody  services 
under  such  agreement. 

3.  Applicant  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Ddc  9-4-61 13  Filed  3-15-94;  8:45  am) 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-20125;  No.  812-8766] 

Fortis  Benefits  insurance  Company,  et 
ai. 

March  9.  1994. 

AGENCY:  Securities  and  E.xchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Fortis  Benefits  Insurance 
Company  ("Fortis '),  Variable  Account  D 
of  Fortis  Benefits  Insurance  Company 
("Account  D").  First  Fortis  Life 
Insurance  Company  ("First  Fortis"), 
Variable  Account  A  of  First  Fortis  Life 
Insurance  Company  ("Account  A"),  any 
other  Separate  Accounts  established  by 
Fortis  or  First  Fortis  in  the  future  to 
support  certain  variable  annuity 
contracts  issued  by  Fortis  or  First  Fortis 
("Other  Accounts"),  and  Fortis 
Investors,  Inc.  (collectively, 
"Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  granting  exemptions  from 
the  provisions  of  sections  26(a)(2)(C) 
and  27((,)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  .Applicants 
seelc  an  order  permitting  the  deduction 
from  the  assets  of  Account  A,  Account 
D  and  the  Other  .Accounts  of  mortality 
and  expense  risk  charges  in  connection 
with  the  offer  and  sale  of  certain  flexible 
premium  deferred  combination  fixed 
and  variable  annuity  contracts. 
FILING  DATE:  The  application  was  filed 
on  January  11,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  veiling  to  the 
Commission's  Secretary  and  ser\'ing  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 


by  5:30  p.m.  on  April  4,  1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Fortis,  Account  D,  and  Other  Accounts 
of  Fortis,  and  Fortis  Investors:  c/o  David 
A.  Peterson,  Esq.,  Fortis  Benefits 
Insurance  Company,  500  Bielenberg 
Drive,  Woodbury,  Minnesota  55125. 
First  Fortis,  Account  A  and  Other 
Accounts  of  First  Fortis:  220  Salina 
Meadows  Parkway,  suite  255,  Syracuse, 
New  York  13220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Hunold,  Senior  Counsel  (202) 
272-2676,  or  Michael  Wible,  Special 
Counsel  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Fortis  and  First  Fortis  (together,  the 
"Companies")  are  stock  life  insurance 
companies  that  are  affiliated  by  reason 
of  being  under  common  control  through 
their  direct  and  indirect  parent 
companies.  Fortis  is  wholly-owned  by 
Time  Insurance  Company,  a  wholly- 
owned  subsidiary  of  Fortis,  Inc.  Fortis, 
Inc.  is  a  wholly-owmed  subsidiary  of 
Fortis  International,  Inc.,  a  wholly- 
owned  subsidiary  of  AMEV/VSB  1990 
N.V.,  which  is,  in  turn,  50%  owned  by 
NV  AMEV  and  50%  owned,  through 
certain  subsidiaries,  by  Group  AG.  First 
Fortis  is  wholly-owned  by  N.V.  AMEV. 

2.  Fortis  and  First  Fortis  are  the 
depositors,  respectively,  of  Account  D 
and  Account  A.  Accounts  D  and  A  are 
segregated  investment  accounts 
registered  as  unit  investment  trusts 
under  the  1940  Act.  The  Companies 
each  may  establish  one  or  more  Other 
Accounts  in  the  future  (Account  D, 
Account  A  and  Other  Accounts 
collectively  known  as  the  "Accounts"). 

3.  Account  A  has  six  investment 
subaccounts  which  invest  solely  in  six 
corresponding  portfolios  of  the  Fortis 
Series  Funds,  Inc.  ("Fortis  Fund"). 
Account  D  is  subdivided  into  ten 
subaccounts,  seven  of  which  initially 
will  be  available  under  the  Contracts 
("Available  Subaccounts")  The  seven 
Available  Subaccounts  will  invest  solely 


in  shares  of:  (a)  three  corresponding 
portfolios  of  the  Fortis  Fund,  (b)  three 
corresponding  portfolios  of  Norwest 
Select  Funds  ("Norwest  Fund '),  and  (c) 
one  corresponding  Portfolio  of  the 
Scudder  Variable  Life  Investment  Fund 
("Scudder  Fund"). 

4.  The  Fortis  Fund  and  the  Scudder 
Fund  are  open-end  management 
investment  com.panies  registered  under 
the  Securities  Act  of  1933  ("1933  Act"). 
Fortis  Advisers,  Inc.,  an  affiliate  of  the 
Companies,  is  the  investment  manager 
for  each  Fortis  Fund  portfolio.  Scudder, 
Stevens  &  Clark,  Inc.,  which  is  not  an 
affiliate  of  the  Companies,  is  the 
investment  a.jviser  for  the  Scudder 
portfolios. 

5.  The  Norwest  Fund  will  file  with 
the  Commission  a  notice  of  registration 
on  Form  N-flA  and  a  registration 
statement  on  Form  N-IA.  Norwest  Bank 
Minnesota,  N.A.,  which  is  not  an 
affiliate  of  the  Companies,  will  be  the 
investment  adviser  for  each  of  the  three 
Norwest  portfolios. 

6.  The  Companies  may  create 
additional  subaccounts  of  the  Accounts 
to  invest  in  any  additional  portfolios  of 
the  Fortis  Fund,  the  Norwest  Fund,  the 
Scudder  Fund,  or  any  other  fund  that 
may  now  or  in  the  future  be  available. 
Similarly,  subaccounts  and/or  portfolios 
may  be  eliminated  from  time-to-time. 

7.  Accounts  D  and  A  are  used  to  fund 
fiexible  premium  defen^d  combination 
fixed  and  variable  annuity  contracts 
("Contracts")  to  be  issued  by  the 
Companies  on  a  group  or  individual 
basis.  The  Contracts  will  be  offered  in 
connection  with  certain  retirement 
plans  that  receive  special  federal 
income  fax  treatment  and  to  persons 
that  do  not  qualify  for  such  tax 
treatment.  The  Contracts  require  certain 
minimum  initial  payments  and  permit 
certain  additional  payments.  A 
registration  statement  on  Form  N-4  has 
been  filed  with  the  Commission  under 
the  1933  Act  in  connection  with  the 
Contracts. 

8.  Fortis  Investors,  an  affiliate  of  the 
Companies,  will  distribute  the 
Contracts.  Fortis  Investors  is  wholly- 
owned  by  Fortis  Advisers,  Inc.,  a 
wholly-owned  subsidiary  of  Fortis,  Inc. 
Fortis  Investors  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc. 

9.  Various  fees  and  expenses  are 
deducted  from  each  Contract.  A 
deduction  for  state  premium  ta.xes,  it 
assessed,  in  the  amount  of  up  to  3.5% 
of  purchase  payments  or  the  amount 
annuitized  will  be  made  from  the 
Contracts  account  value  either  at  tlie 
time  of  annuitization,  surrender,  or 
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payment  of  a  death  benefit.  Applicable 
rates  are  subject  to  change  bv 
ie€;islaiion.  administrative  interpretation 
or  judicial  ads. 

10.  Currently,  there  is  no  charge  for 
transfers  among  the  subticcounts  or  the 
general  accounts.  The  Companies, 
however,  reser\'e  the  right  to  charge  up 
to  S25  per  transfer  out  of  a  subaccount 
prior  to  annuitization.  The  charge  will 
be  designed  to  recover  not  more  than 
the  average  administrative  expenses  of 
effecling  such  transfers.  Not  more  than 
four  such  transfers  per  year  may  be 
made  after  annuitization.  An  annual 
Administrative  Charge  of  $30  will  be 
dssessed  against  each  Contract,  subject 
to  certain  exceptions  and  waivers.  The 
Administrative  Charge  will  be  deducted 
from  each  subaccount  and  from  the 
fixed  account  in  the  same  proportion  as 
the  then-current  Contract  values  in  each 
subaccount  or  fixed  account.  The 
Administrative  Charge  will  reimburse 
the  Companies  for  expenses  incurred  in 
maintaining  records  relating  to  the 
Contracts.  This  charge  currently  does 
not  apply  during  the  accumulation 
period  if  the  Contract  value  at  the  end 
of  the  Contract  Year  is  525,000  or  more. 
The  charge  also  is  being  waived  during 
the  annuity  period,  subject  to  the 
Companies'  right  to  reinstate  the  charge 
at  any  time.  Additionally,  a  daily  asset 
charge  at  an  effective  rate  of  0.15%  per 
annum  will  be  assessed  both  before  and 
after  aimuitization  under  all  Contracts 
for  administrative  expenses. 

None  of  the  administrative  charges 
maybe  raised  during  the  life  of  the 
Contracts,  except  as  specified.  Total 
revenues  from  all  administrative  charges 
under  the  Contracts  are  not  expected  to 
exceed  the  Companies'  expected  costs  of 
administering  the  Contracts,  on  average, 
excluding  distribution  expenses. 

11.  No  sales  charges  are  deducted 
from  premium  pa>Tnents  under  the 
Contracts.  A  contingent  deferred  sales 
charge  ("CDSC")  in  the  amount  of  5% 

is  deducted  from  purchase  payments  for 
certain  surrenders  wiiich  occur  within 
five  years  from  the  dale  such  payments 
were  credited  under  the  Contract.  The 
CDSC  will  be  used  to  pay  certain 
Contract  distribution  expenses.  No 
CDSC  is  assessed  for:  (aj  -withdrnwals  of 
any  earr.mgs  that  have  not  been 
previously  surrendered;  fb)  purcha.se 
payments  that  have  not  been  previously 
surrendered  and  were  received  at  least 
five  years  prior  to  the  surrender  date: 
and  (cl  p3>'ment  of  the  death  benefit. 
Additionally,  up  to  10%  of  purchase 
payments  will  not  be  subject  to  the 
CDSC.  The  Companies'  current 
ndministrative  policy  is  to  waive  the 
CDSC  for  full  surrenders  of  Contracts 
that  have  been  in  force  for  at  least  10 


years,  subject  to  certain  conditions, 
although  this  policy  may  be  changed  or 
terminated  at  any  time. 

12.  Each  subaccount  will  be  assessed, 
both  l)efore  and  after  annuitization,  an 
annual  charge  of  1.25%  of  their  assets 
for  mortality  and  e.xpense  risks  assumed 
by  the  Companies.  Of  the  1.25% 
amount,  approximately  .80%  is  for 
mortality  risks  and  .45%  for  expense 
risks.  The  1.25%  rate  is  guaranteed  not 
to  increase  for  the  duration  of  the 
Contracts.  The  charge  may  be  a  source 
of  profit  for  the  Companies  which  will 
be  added  to  their  respective  surplus  and 
may  be  used  for,  among  other  things,  the 
payment  of  distribution,  sales  and  other 
expenses.  The  Companies  currently 
anticipate  a  profit  from  this  charge. 

13.  The  Companies  will  assume 
certain  mortality  and  expense  risks 
under  the  Contracts.  The  Companies 
will  assume  a  mortality  risk  by  their 
contractual  obligation  to  pay  a  death 
benefit  in  a  lump  sum  (which  may  also 
be  taken  in  the  form  of  an  annuity 
option)  upon  the  death  of  an  annuitant 
or  Contractowner  prior  to  the  annuity 
commencement  date.  The  lump  sum 
death  benefit  payable  will  be  the  greater 
of  (1)  the  sum  of  all  net  purchase 
payments  made,  less  all  prior 
surrenders,  and  less  ail  previously- 
imposed  surrender  charges.  (2)  a 
Contract's  account  value,  or  (3)  a 
Contract's  account  value  as  of  the 
Contract's  5-year  anniversary 
immediately  preceding  the  date  that  the 
annuitant  or  owner  dies  or  reaches  his 
or  her  75th  birthday,  less  the  amount  of 
any  subsequent  surrenders  and 
surrender  charges. 

No  contingent  deferred  sales  charge 
will  be  imposed  upon  the  pa^Tnent  of 
the  death  benefit,  which  will  place  a 
further  mortality  risk  on  the  Companies. 

The  Companies  will  assume  an 
additional  mortality  risk  by  their 
contractual  obligation  to  continue  to 
make  annuity  payments  for  the  entire 
life  of  the  annuitant  under  annuity 
options  which  involve  life 
contingencies.  This  assures  each 
annuitant  that  neither  the  annuitant's 
own  longevity  nor  an  improvement  in 
life  expectancy  generally  will  have  an 
adverse  effect  on  the  annuity  pa^nr.ents 
received  under  the  Contract.  "This 
relieves  the  annuitant  from  the  risk  of 
"outliving"  the  amounts  accumulated 
for  retirement.  The  payment  option 
tables  contained  in  the  Contracts  will  be 
based  on  the  annuity  mortality  1983 
Tables.  These  Tables  are  guaranteed  for 
the  life  of  the  Contracts. 

14.  The  expense  risk  assumed  by  the 
Companies  is  that  the  actual  expenses 
involved  in  administering  the  Contracts 
and  the  Accounts  in  connection  with 


the  Contracts  will  exceed  the  amounts 
recovered  from  the  administrative 
charges. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commissioru  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  "necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act." 

2.  Sections  25{a)(2)(C}  and  27(c)(2j  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  paj-ment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee.  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  exemptions 
from  Sections  2B{a)(2)  and  27(cM2)  of 
the  1940  Act  to  the  extent  necessary  to 
f)ermit  the  deduction  from  the  assets  of 
the  Accounts  of  the  1.25%  charge  for 
the  assumption  of  mortahty  and 
expense  risks.  Applicants  believe  that 
the  terms  of  the  relief  requested  with 
respect  to  any  Other  Contracts  that  may 
in  the  future  be  funded  by  Account  A. 
Account  D  or  the  Other  Accounts  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  1940 
Act.  Without  the  requested  relief. 
Applicants  would  have  to  request  and 
obtain  exemptive  relief  in  connection 
with  Other  Contracts  to  the  extent 
required.  Any  such  additional  request 
for  exemption  would  present  no  issues 
under  the  1940  Act  that  have  not 
already  been  addressed  in  this 
application. 

Applicants  submit  that  the  requested 
relief  is  appropriate  in  the  public 
interest,  because  it  would  promote 
competitiveness  in  the  v-ariable  annuity 
contract  market  by  eliminating  the  need 
for  Applicants  to  file  redundant 
exemptive  applications,  thereby 
reducing  their  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  The  delay  and  expense 
involved  in  having  repeatedly  to  seek 
exemptive  relief  would  reduce 
Applicant's  ability  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise. 
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Applicants  further  submit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  If  Applicants  were  rr^qr.ired 
repeatedly  to  seek  exemptive  relief  with 
respec:t  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby.  Investors  might  be 
disadvantaged  as  a  result  of  Applicants' 
increased  overhead  e.xpenses. 

Applicants  thus  believe  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Applicants  represents  that  the 
1.25%  per  annum  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
annuity  contracis.  This  representation  is 
based  upon  an  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as.  among 
others,  the  current  charge  levels,  death 
benefit  guarantees,  guaranteed  annuity 
rates,  and  other  contract  charges  and 
options.  The  Applicants  will  maintain 
at  their  respective  principal  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of.  the 
Companies'  comparative  review. 

5.  Applicants  acknowledge  that  the 
surrender  charge  is  not  expected  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that,  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  contingent  deferred  sales  charge.  In 
such  circumstances,  a  portion  of  the 
mortality  and  expense  risk  charge  might 
be  viewed  as  providing  for  a  portion  of 
the  costs  relating  to  distribution  of  the 
Contracts.  The  Companies  have 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
dist.'^ibution  financing  arrangements  will 
benefit  the  Accounts  and  the 
Contractowners.  The  basis  for  that 
conclusion  will  be  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Companies  at  their  respedive 
administrative  offices  and  made 
available  to  the  Commission  upon 
request. 

6.  The  Accounts  will  only  invest  in 
underlying  funds  which  undertake,  in 
the  event  they  should  adopt  a  plan 
under  Rule  12b-l  to  financ  e 
distribution  expenses,  to  have  a  board  of 


directors  or  trustees,  a  majority  of  whom 
are  not  "interested  persons,"  formulate 
and  approve  any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  \lie  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 

Depij  ty  Secretary. 

IFR  Doc.  94-6112  Filed  3-15-94;  8:45  ami 
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[Reteasa  No.  35-2S9M] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ") 

March  9,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  4,  1994  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  E)C  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended. 


may  be  granted  and/or  permitted  to 
become  effective. 

.American  Electric  Power  Company,  inc.  (70- 

8361) 
Notice  of  Profxjsal  to  Issue,  Sell  and  Acquire 

Common  Stock  in  Connection  with 

Dividervd  Reinvestment  and  Stock 

Purchase  Plan  and  Proposed 

Perfonnance  Share  Incentive  Plan; 

Exception  from  Competitive  Bidding; 

Order  Authorizing  Proxy  Solicitation 

American  Electric  Power  Company, 
Inc.  ("AEP"),  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  a  registered 
holding  company,  has  filed  an 
application-declaration  under  Sections 
6(a),  7,  9(a).  10.  12(c)  and  12(e)  of  the 
Act  and  Rules  42,  50(a)(5),  62  and  65 
under  the  Act. 

Pursuant  to  orders  dated  March  21, 
1977  (HCAR  No.  19949)  anJApril  19, 
1977  (HCAR  No.  19992),  AEP's 
shareholders  approved  a  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
("Dividend  Reinvestment  Plan")  at  the 
1977  Annual  Meeting  of  Shareholders  to 
provide  that  participants  could 
purchase  new  shares  of  AEP  common 
stock  ("Common  Stock")  under  the 
Dividend  Reinvestment  Plan  with 
optional  cash  payments  not  more 
frequently  than  once  in  each  calendar 
month  at  the  current  market  price 
average  on  each  investment  date  as 
provided  in  the  Dividend  Reinvestment 
Plan,  subject  to  a  limit  of  $3,000  (or 
such  other  amount  not  greater  than 
55,000  as  the  Board  of  Directors  should 
approve)  per  participant  per  quarter.  By 
subsequent  order  dated  March  29.  1979 
(HCAR  No.  20979)  AEP's  Board  of 
Directors  was  authorized  to  adopt  a 
resolution  on  September  26.  1978.  that 
increased  the  Dividend  Reinvestment 
Plan's  quarterly  limitation  on  optional 
cash  payments  from  $3,000  to  $5,000. 

Finally,  pursuant  to  a  series  of  orders, 
the  last  dated  December  1.  1993  (HCAR 
No.  25936)  ("1993  Order").  AEP  was 
authorized  to  issue  and  sell,  from  time- 
to-time  through  December  31,  1996,  up 
to  44  million  shares  of  Common  Stock, 
$6.50  par  value,  pursuant  to  the 
Dividend  Reinvestment  Plan.  Through 
December  31,  1993,  a  total  of  40.938.533 
shares  had  been  issued  and  sold,  leaving 
a  balance  of  3,061,467  shares  currently 
available  for  issuance  and  sale. 

AEP  now  proposes  to  issue  and  sell, 
through  December  31,  1996,  shares  of  its 
authorized  and  unissued  Common 
Stock,  $6.50  par  value,  as  provided  in 
the  1993  Order,  to  the  agent  for  the 
participants  in  its  Dividend 
Reinvestment  Plan,  without  limitations 
on,  among  other  things,  the  maximum 
dollar  amount  of  optional  cash 
payments  which  may  be  made  by 
participants  in  the  Dividend 
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Reinvestment  Plan  to  purchase  such 
shares  of  Common  Stock,  except  as  may 
be  imposed  by  the  proper  AEP  System 
officers  as  part  of  the  terms  of  the 
Dividend  Reinvestment  Plan. 

AEP  also  requests  authority  to 
distribute  up  to  one  million  shares  of 
Common  Stock,  to  be  acquired  on  the 
open  market,  to  implement  the  AEP 
Performance  Share  Incentive  Plan  ("PSI 
Plan").  The  PSI  Plan  provides  that 
senior  officers  of  AEP  System 
companies  will  be  eligible  to  receive 
awards  of  Common  Stock  and/or  cash 
based  on  the  achievement  of  financial 
objectives  over  a  performance  period.  A 
committee  designated  by  AEP's  Board  of 
Directors  will  determine  whether 
payments  of  awards  are  made  in  shares 
of  Common  Stock  and/or  in  cash. 
Initially.  50%  of  the  payment  will  be 
made  in  Common  Stock  and  50%  in 
cash. 

AEP  anticipates  that  the  PSI  Plan  will 
be  fully  funded  by  income  provided 
from  operating  activities  and  that 
external  borrowing  will  not  be  used  to 
meet  the  requirements  of  the  PSI  Plan. 
The  costs  of  the  PSI  Plan  awards  will  be 
paid  directly  by  the  AEP  System 
company  that  pays  each  participant's 
base  salary'  during  the  performance 
period.  AEP  plans  to  make  open  market 
purchases  to  meet  the  requirements  of 
the  PSI  Plan  becau,se  of  the  relatively 
small  size  of  the  stock  purchases  and 
the  negligible  impact  the  market 
purchases  of  Common  Stock  will  have 
on  AEP's  trading  volume,  price  per 
share,  and  capital  structure. 

The  affirmative  vote  of  holders  of  a 
majority  of  the  shares  of  Common  Stock 
outstanding  on  March  9,  1994  is 
required  to  authorize:  (1)  AEP  to  issue 
Common  Stock  to  the  Dividend 
Reinvestment  Plan  without  limitations 
on  the  maxim.um  dollar  amount  of 
optional  cash  purchases  of  Common 
Stock  by  participants;  and  (2)  the  PSI 
Plan.  AEP  intends  to  submit  the 
proposals  to  its  shareholders  for  their 
approval  at  the  annual  meeting  of 
shareholders  to  be  held  on  April  27, 
1994.  In  connection  therewith,  AEP 
proposes  to  solicit  proxies  from  the 
holders  of  its  outstanding  Common 
Stock  to  be  voted  at  the  meeting.  AEP 
further  requests  that  the  effectiveness  of 
its  declaration  with  respect  to  the 
solicitation  be  accelerated  as  provided 
in  Rule  62(d). 

I'  appearing  to  the  Commission  that 
AEP's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith  pursuant  to  Rule  62: 

It  is  ordered.  That  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be,  and  it  hereby  is.  permitted 


to  become  effective  forthwith  pursuant 
to  Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 

For  the  Cotninission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-6114  Filed  3-15-94;  8:45  am] 

BILUNG  CODE  801(M)1-M 

[Rel.  No.  IC-20127;  International  Series 
Release  No.  639;  812-8792] 

Westpac  Banking  Corp.;  Application 

Miirch  10.  1994 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Westpac  Banking 
Corporation  (the  "Bank"). 
RELEVANT  ACT  SECTION:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  17(0. 
SUMMARY  OF  APPLICATION:  The  Bank 
seeks  an  order  to  permit  the 
maintenance  of  foreign  securities  and 
other  assets  of  registered  investment 
companies  other  than  investment 
companies  registered  under  section  7(d) 
(an  "Investment  Company")  with 
Westpac  Custodian  Nominees  Limited 
("Westpac  Custodian"),  an  indirect, 
wholly-owned  subsidiary  of  the  Bank. 
FILING  DATE:  The  application  was  filed 
on  January  25.  1994.  By  supplemental 
letter  dated  March  9.  1994.  counsel,  on 
behalf  of  applicants,  agreed  to  file  an 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  amendment. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  ser\'ing  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  bv  5:30  p.m.  on 
April  4,  1994,  and  should  be 
accompanied  by  proof  of  ser\ice  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  law7ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  VkTiter's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary'.  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 


Applicant:  Westpac  Banking 
Corporation,  60  Martin  Place,  Sydney 
NSW  2000.  Australia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Special  Counsel,  at  (202) 
504-2259,  or  Ban7  D.  Miller.  Senior 
Special  Counsel,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Bank,  together  with  its 
subsidiaries  (the  "Westpac  Group"),  is 
one  of  four  major  banking  organizations 
in  Australia.  The  Bank  is  a  corporation 
organized  under  the  laws  of  New  South 
Wales,  Australia,  and  regulated  by  the 
Reserve  Bank  of  Australia,  which  is 
responsible  for  the  supervision  and 
regulation  of  the  Australian  banking 
system.  As  of  September  30,  1993,  the 
Bank  had  shareholders'  equity  of  A$7.1 
billion  (approximately  U.S. $4. 58  billion, 
based  on  the  then-current  exchange 
rate). 

2.  Westpac  Custodian,  an  indirect, 
wholly-owned  subsidiary  of  the  Bank, 
was  incorporated  in  New  South  Wales 
in  1984  to  provide  a  wide  range  of 
custody  related  ser\'ices,  including 
reporting,  reconciliation,  settlement, 
safekeeping  of  physical  securities, 
payment  of  taxes,  income  collection, 
proxy  voting,  and  valuation.  It  is  one  of 
the  largest  providers  of  custodian 
services  in  Australia,  with  custody  of 
over  AS36.6  billion  in  assets  as  of 
September  30,  1993  (approximately 
U.S.$23.1  billion).  Westpac  Custodian  is 
an  authorized  trustee  corporation  and  is 
regulated  by  the  Australian  Securities 
Commission. 

3.  Westpac  Group  desires,  as  part  of 
the  global  custody  services  it  offers,  to 
provide  a  network  of  custodial  and  sub- 
custodial  services  for  Investment 
Companies  and  their  custodians  through 
the  Bank  and  Westpac  Custodian. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  of  the  Act  requires 
that  every  registered  management 
investment  company  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities,  including  "banks" 
having  at  all  times  aggregate  capital, 
surplus,  and  undivided  profits  of  at 
least  $500,000.  "Bank,"  as  defined  in 
section  2(a)(5)  of  the  Act,  includes  (i)  a 
banking  institution  organized  under  the 
laws  of  the  United  States,  (ii)  a  member 
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bank  of  the  Federal  Reserve  System,  and 
(iii)  any  other  banking  institution  or 
trust  company,  whether  incorporated  or 
not.  doing  business  under  the  laws  of 
any  state  or  of  the  United  States,  a 
substantial  portion  of  the  business  of 
which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  banks  under 
the  authority  of  the  ComptroHer  of  the 
Currency,  and  which  is  supervised  and 
examined  by  state  or  federal  authority 
having  supenision  over  banks,  and 
which  is  not  operated  for  the  purpose  of 
evading  the  provision  of  the  Act. 
Section  17(f)  therefore  restricts  those 
entitles  located  outside  the  United 
States  that  are  permitted  to  serve  as 
custodian  for  Investment  Companies  to 
overseas  branches  of  domestic  banks. 

2.  Rule  17f-5  expanded  the  group  of 
entities  that  are  permitted  under  section 
17(f)  of  the  Act  to  serve  as  foreign 
custodians.  The  rule  defines  an 
"Eligible  Foreign  Custodian"  to  mean, 
among  other  things,  "a  banking 
institution  or  trust  company, 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof  and  that  has  shareholders' 
equity  in  excess  of  $200,000,000." 

3.  The  Bank  meets  the  requirements  of 
rule  17f-5  for  an  Eligible  Foreign 
Custodian  since  it  has  shareholders' 
equity  in  the  Australian  dollar 
equivalent  of  approximately  U.S.S4.4 
billion,  is  organized  under  the  laws  of 
Australia  and  is  authorized  and 
regulated  there  as  a  bank  by  the  Reserve 
Bank  of  Australia.  Except  with  respect 
to  the  minimum  shareholders'  equity 
requirement,  Westpac  Custodian  also 
satisfies  the  requirements  under  rule 
17f-5.  Because  Westpac  Custodian  does 
not  satisfy  the  minimum  shareholders' 
equity  requirement,  it  will  not,  absent 
exemptive  relief,  qualify  as  an  Eligible 
Foreign  Custodian. 

4.  The  Bank  requests  an  order  under 
.section  fiff )  of  the  Act  exempting  (i)  the 
Bank  and  Westpac  Custodian,  (ii)  any 
Investment  Company,  and  (iii)  any 
custofjian  for  an  Investment  Company 
from  the  provisions  of  s«:tion  17(f)  of 
the  Act  to  the  extent  necessary  to  permit 
the  Bank,  any  such  Investment 
Company,  and  any  such  custodian,  to 
maintain  foreign  securities,  as  defined 
in  njle  17f-.'5,  cash,  and  cash  equivalents 
in  the  custody  of  Westpac  Custodian. 
The  Bank  proposes  to  offer  and  provide 
custodial  serv  ices  through  Westpac 
Custodian  to  Investment  Companies  that 
wish  to  hold  securities  of  Australian  or 
New  Zealand  issuers  as  part  of  their 
global  portfolios. 


5.  Westpac  Custodian  is  experienced 
in  providing  custodial  services  and  is 
capable  and  well-qualified  to  provide 
custodial  and  sub-custodial  services  to 
Investment  Companies  and.  under  the 
foreign  custody  arrangements  proposed, 
the  protection  of  investors  would  not  be 
diminished. 

Applicant's  Conditions 

The  Bank  agrees  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  The  foreign  custody  arrangements 
proposed  wnth  respect  to  Westpac 
Custodian  will  satisfy  the  requirements 
of  rule  17f-5  in  all  respects  other  than 
with  regard  to  the  minimum 
shareholders'  equity  requirement  for  an 
eligible  foreign  custodian. 

2.  The  Bank  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5[c)(2)(i). 

3.  The  Bank  will  deposit  .securities  in 
Australia  or  New  Zealand  with  Westpac 
Custodian  only  in  accordance  with  a 
three-party  contractual  agreement. 
which  will  remain  in  effect  at  all  times 
during  which  Westpac  Custodian  fails 
to  meet  the  requirement  of  rule  17f— 5 
relating  to  minimum  shareholders' 
equity,  among  (a)  the  Investment 
Company  or  a  custodian  of  the 
securities  of  the  Investment  Company 
for  which  the  Bank  acts  as  sub- 
custodian, (b)  the  Bank,  and  (c)  Westpac 
Cu.stodian.  Pursuant  to  the  terms  of  this 
agreement,  the  Bank  will  provide 
specified  custodial  or  sub-custodial 
services  for  the  Investment  Cr  -  pany  or 
the  custodian,  as  the  case  may  be.  and 
will  delegate  to  Westpac  Custodian  such 
of  its  duties  and  obligations  as  will  be 
necessary  to  permit  Westpac  Custodian 
to  hold  the  securities  in  custody  in 
Australia  or  New  Zealand.  The 
agreement  will  further  pre.  ide  that  the 
Bank  will  be  liable  for  any  loss,  damage, 
cost,  expense,  liability,  or  claim  arising 
out  of  or  in  connection  with  the 
performance  by  V.'estpac  Custodian  of 
its  responsibilities  under  the  agreement 
to  the  same  extent  as  if  the  Bank  had 
been  required  to  provide  custody 
services  under  such  agreement. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarLand. 
Lktputy  Secretary. 
!FK  Doc.  94-6115  Filed  3-15-94;  8:45  am) 
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DEPARTME^fr  OF  STATE 

[Public  NoUce  1967] 

Defense  Trade  Advisory  Group 
Reestablishment 

The  Department  of  State  is 
reestablishing  the  Defense  Trade 
Advisory  Group  (DTAG)  to  provide  a 
formal  channel  for  regular  consultation 
and  coordination  with  U.S.  defense 
exporters  on  issues  involving  defense 
trade  and  the  U.S.  laws  nnd  regulations 
governing  munitions  exports.  The  ■ 
Under  Se(Tetar\'  for  Management  has 
determined  that  the  committee  is 
necessary  and  in  the  public  interest.  It 
is  the  only  State  Depa.'iment  advisory 
committee  providing  advice  on  defense 
trade  issues  to  the  Department. 

Members  of  the  committee  will  be 
appointed  by  the  Assistant  Secretary  of 
State  for  Political-Military  Affairs.  The 
committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  (FACA).  Meetings  will 
be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  the  FACA  Sedion  10(d).  5  U.S.C. 
552b(c)  (1)  and  (4)  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public.  Notice  of  each  meeting 
will  be  provided  in  the  Federal  Register 
at  least  15  days  prior  to  the  meeting 
date. 

In  the  Federal  Register  of  February' 
18,  1994.  Vol.  59,  No.  34,  it  was 
announced  that  the  DT.AG  will  hold  a 
plenan,'  meeting  on  March  17.  The 
information  contained  in  that  notice  is 
repealed  here: 

Pursuant  to  Section  10(a)(1)  of  the 
Federal  Advisory  Committee  Ad 
(FACA),  notice  was  given  of  a  meeting 
of  the  Defense  Trade  Advisory  Group 
(DTAG).  The  DTAG.  established  in 
Februar>-  1992  pursuant  to  the  FACA 
(Pub.  L.  92-463);  5  U.S.C.  app.  I),  and 
hereby  re-established,  is  an  advisory 
committee  consisting  of  private  sector 
defen.se  trade  specialists.  They  advise 
the  Department  on  policies,  regulations, 
and  technical  issues  affecting  de^^ense 
trade. 

The  meeting  will  include  speakers 
from  the  Bureau  of  Political-Military 
Affairs;  reports  on  DTAG  Working 
Group  progress,  accomplishments,  and 
future  projects;  and  unclassified 
briefings  on  topics  of  interest  to  defense 
exporters. 

DATES:  The  open  session  will  take  place 
on  Thursday,  March  17.  1994  from  9 
a.m.  to  ^.  p  m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Loy  Henderson  Conference  Room, 
U.S.  Department  of  State,  2201  C  Street 
.  NW..  Washington,  DC  20520. 
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SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  may  attend  the  open 
session  as  seating  capacity  allows,  and 
will  be  permitted  to  participate  in  the 
discussion  in  accordance  with  the 
Chairman's  instructions. 

As  access  to  the  Department  of  State 
is  controlled,  persons  wishing  to  attend 
the  meeting  must  notify  the  DT  \G 
Executive  Secretariat  by  Friday 
February'  25,  1994.  Each  person  should 
provide  his  or  her  name,  company  or 
organizational  affiliation,  date  of  birth, 
and  social  security  number  to  the  DTAG 
Secretariat  at  telephone  number  (202) 
647-4231  or  fax  number  (202)  647-4232 
(Attention:  Eva  Chesteen).  Attendees 
must  carry  a  valid  photo  ID  with  them. 
They  should  enter  the  building  through 
the  C  Street  diplomatic  entrance  (21st 
and  C  Streets  NVV),  where  Department 
personnel  will  direct  them  to  the  Loy 
Henderson  auditorium. 

For  further  information,  contact  Linda 
Lum  of  the  DTAG  Secretariat.  U.S. 
Department  of  State,  Office  of  Export 
Control  Policy  (FM/EXP),  room  2422 
Main  State,  Washington.  DC  20520- 
2422.  She  may  be  reached  at  telephone 
number  (202)'647-4231  or  fax  number 
(202) 647-4232. 

Dated:  March  11.  1994. 
William  Pope, 

Acting  Deputy  Assistant  Secretary  for  Export 
Conttols. 

|FR  Doc  94-6239  Filed  3-14-94;  12:55  pm| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  140-xx; 
Guide  For  Developing  And  Evaluating 
a  Special  Federal  Aviation  Regulation 
(SFAR)  36  Engineering  Procedures 
Manual 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  for  public  comment 
proposed  Advisory-  Circuit  (AC)  140- 
xx,  Guide  For  Developing  And 
Evaluation  An  SFAR  36  Engineering 
Procedures  Manual.  The  proposed  AC 
140-xx  provides  information  and 
guidance  to  the  aviation  community  for 
developing  and  evaluating  an  SFAR  36  • 
engineering  procedures  manual. 
DATES:  Comments  submitted  must 
identify  the  proposed  AC  140-.xx  and  be 
received  by  May  2,  1994. 
ADDRESSES:  Copies  of  the  proposed  AC 
140-xx  can  be  obtained  from  and 


comments  may  be  returned  to  the 
following:  Federal  Aviation 
Administration,  Continued 
Airworthiness  Staff,  AIR-100.  Aircraft 
Engineering  Division,  Aircraft 
Certification  Service,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Federal  Aviation 
Admini'^tration.  Continued 
Airworthiness  Staff,  Aircraft 
Engineering  Division,  Aircraft 
Certification  Service,  800  Independence 
Avenue,  SW.,  Washington  DC  20591, 
(202)  267-7218. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  development  of  an  SFAR  36 
engineering  procedures  manual  that 
adequately  covers  all  pertinent 
regulations  and  engineering  procedures 
has  proven  to  be  a  time-consuming  task 
for  the  applicant  and  the  Federal 
Aviation  Administration.  As  a  result, 
the  proposed  AC  was  drafted  to  provide 
information  and  guidance  on  the 
creation  and  evaluation  of  an  SFAR  36 
procedures  manual. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  140-xx 
listed  in  this  notice  by  submitting  such 
written  data,  views  or  arguments  as  thev 
desire  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments, 
specified  above,  will  be  considered  by 
the  Director,  Aircraft  Certification 
Service,  before  issuing  the  final  AC. 

Comments  received  on  the  proposed 
AC  140-xx  may  be  examined  before  and 
after  the  comment  closing  date  at  the 
Federal  Aviation  Administration 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  weekdays 
between  8:30  a.m.  and  4:30  p.m. 

Issued  in  Washington,  on  March  10, 1994. 
Mark  R.  Schilling. 

Acting  Manager,  Aircraft  Engineering 
Division.  Aircraft  Certification  Ser\ice. 
(PR  Doc  94-6104  Filed  3-15-94;  8:45  am] 
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[Summary  N,..,  ,e  No.  PE^4-06] 

Petition  for  Exemption;  Summary  of  • 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions;  Correction. 


SUMMARY:  This  action  makes  a 
correction  to  the  docket  number  for  the 
disposition  summary  described  for 
Lockheed  Aircraft  Service  Company. 
Docket  No.  25501.  Exemption  Number 
3612A,  in  a  notice  of  petitions  for 
exemption  published  on  February  11. 
1994.  (59  FR  6671).  This  action  corrects 
that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3939. 
SUPPLEMENTARY  INFORMATION:  The 
document  was  published  February  11. 
1994. 

Explanation  of  Correction  To  Be  Made 

The  docket  number  published  for 
Lockheed  Aircraft  Service  Company. 
Exemption  Number  3612A  should  read 
22998  in  lieu  of  25501. 

Issued  in  Washington,  DC  on  March  8. 
1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 
IFR  Doc.  94-6105  Filed  3-15-94;  8:45  am] 

BILUNG  CODE  4t10-13-M 

(Summary  Notice  No.  PE-94-10] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAAs  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulator}'  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
mu,st  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  5,  1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
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Aviation  AJministration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Dwucet  (AGC- 

200).  Petition  DofJcet  No. . 

800  Independence  Avenue,  S\V., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
Filed  in  the  assigned  regulator\'  docket 
and  are  available  foi  examination  in  the 
Rules  Docket  (AGC-200),  room  91 50. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  S\V., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-i),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  VVa.>hington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  pi^blished  pursuant  to 
paragraph  (c),  (ej,  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issupd  in  Washington.  DC.  on  March  10. 
1994. 
Donald  P.  Byrne, 

Af-sistnnt  Chwf  Counsel  for  Regulations. 

Dispositions  of  Petitions 

DoricpfiVo.;  13199. 

Petitioner:  American  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
Bl. 55(b)(2);  61.56(c)(1);  fil. 57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2),  (dH2) 
and  (3);  61.65(c).  (e)(2).  (e)(3),  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  of  Belief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

Grant,  February  28.  1994.  Exemption 
No.  4652D 

Docket  \'o:  23713. 

Petitioner:  SimuFlite  Training 
International. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  bl. 57(c)  and  (d); 
61.58(c)(1)  and  (d):  61.63(c)(2).  (dK2) 
and  (3);  61.65(c),  (e)(2).  (e)(3)  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  cf  Relief  Sought/ 
Disposition:To  permit  the  petitioner  to 
use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

Grant.  February  28,  1994.  Exemption 
No.  39311 

DoclcefiVb.;  23921. 
Petitioner:  FlightSafetv  Internationa!. 
Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 


61.58{r)(l)  and  (d);  61.63(c)(2),  (d)(2) 
and  (3);  61.65(c),  (e)(2),  (e)(3)  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2):  61.191(c):  and  appendix  A 
cf part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  f)ermit  the  petitioner  to 
use  FA.\-approved  sinmilators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

Grant.  Febniary  28, 1994,  Exemption 
No.  5317D 

DocJcetiVo.;  26577. 

Petitioner:  Jet  Tech,  Inc.. 

Sections  of  the  FAR  A  ffected:  14  CFR 
61.55(b)(2);  61.58(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2),  (d)(2) 
and  (3);  61.65(c).  (e)(2).  (e)(3)  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.191(c):  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

Grant,  February  28, 1994.  Exemption 
No.  5377A 

DocAref  No.;  26582. 

Petitioner:  Air  Transport  Association 
of  America  (ATA). 

Sections  of  the  FAR  Affected:  14  CFR 
61.3(a)  and  (c),  61.29(c),  61.3(a). 
63.16(d).  and  121.383(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5487  and  amend  the  conditions/ 
limitations  contained  therein  to 
continue  to  allow  ATA  member  air 
carriers,  and  similarly  situated  part  121 
air  carriers,  to  establish  s{>ecial 
procedures  that  enable  an  operator  to 
issue  temporary  confirmation  of  any 
required  crewraember  certificate,  to  its 
flight  crewmember.  ba.sed  upon 
information  contained  in  the  operator's 
approved  record  system. 

Grant,  February  28, 1994,  Exemption 
No.  5487A 

DocAe^  No..- 26646. 

Petitioner:  North  American  Airline 
Training  Group  (NAATG). 

Sections  of  the  FAR  Affected:  14  CFR 
63,  appendix  A,  paragraph  (3)(3)(iv)(a). 

Description  of  Relief  Sought:  To  allow 
NATTG's  non-pilot  flight  engineer 
applicants  enrolled  in  NAATG's  flight 
engineer  Right  training  course  of 
instruction  to  reduce  the  required  5 
hours  of  flight  training  in  an  airplane  to 
not  less  than  2  hours  of  intensive  flight 
training  in  an  airplane,  subject  to  certain 
provisions. 

Grant.  March  8,  1994,  Exemption  No. 
5852 

Docket  No.:  27388. 


Petitioner  North  American  Aircraft- 
Rockwell  International  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
21.195(a). 

Description  of  Relief  Sought/ 
Disposition.  To  permit  the  petitioner  to 
obtain  experimental  certificate  for  two 
prototype  model  DAvSA  FR-06,  Ranger 
airplanes  for  the  purpose  of  conducting 
a  market  survey  for  the  U.S.  Air  Force. 

Grant.  March  2,  1094.  Exemption  5849 

Docket  No..  27626. 

Petitioner-  American  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  continue  operating 
until  November  30, 1994,  six  B727 
aircraft  that  are  not  expected  to  be  fitted 
by  May  26,  1994,  with  a  digital  flight 
data  recorder  capable  of  simultaneously 
recording  at  least  11  flight  parameters. 

Denial,  February  28,  1994,  Exemption 
No.  5833 

Docket  No.:  27587. 

Petitioner:  USAir. 

Section  of  the  FAR  Affected:  14  CFR 
121.343(c). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  continue  operating 
until  February  26,  1995.  25  737-300/400 
aircraft  that  are  not  expected  to  be  fitted 
by  May  26,  1994.  witli  a  digital  flight 
data  recorder  capable  of  simultaneously 
recording  at  least  11  flight  parameters. 

Denial,  February'  28,  1994,  E.xcmpticn 
No.  5841 

Docket  No.:  2758Q. 

Petitioner:  Corporate  Air. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
continue  operating  until  November  30. 
1994.  Fokker  F-27  600  airrj-aft  that  are 
owned  by  Federal  Express  and  that  are 
not  expected  to  be  fitted  by  May  26, 
1994,  with  digital  fiigfit  data  recorders 
capable  of  simultaneously  recording  at 
least  11  flight  parameters. 

Denial,  February  28,  1994,  Exemption 
No.  5850 

[FR  Doc  94-6106  Filed  3-1S-94;  8:45  am) 
BiLUNG  cooe  ii^o-^i-*t 


(Summary  Notice  No.  PE-S4-1'r] 

Petitions  for  Exemption;  Sunmary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary-  of  certain 
petitions  .seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatcr}'-  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  28,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  25886,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-200).  room  91.50, 
FAA  Headquarters  Building  (FOB  lOA), 
fiOO  Independence  Avenue,  .SW., 
Washington,  DC  20591:  t-i..'phone  (202) 
2fi7-,3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on  March  11. 
1994. 

!>onaId  P.  Byrne, 

Ai'-.'-istant  Chief  Ccumsel  for  Rfgulations. 

Petitions  for  Exemption 

DorAef.Vo;  25886. 

Petitioner:  Washoe  County  Sheriffs 
Office. 

Sections  of  the  FAH  Affected:  14  CFR 
G1.118. 

Description  of  Relief  Sought/ 
Disposition:To  Extend  Exemption  No. 
.')  1 19  to  continue  to  permit  the 
petitioner  to  reimburse  members  of  the 
Sheriffs  Air  Squadron  for  fuel,  oil  and 


maintenance  costs  that  occur  during 
official  search  missions. 

jFR  Doc.  94-*107  Filed  3-15-94;  8;45  ami 

BILUNG  CODE  4»10-13-M 


RTCA,  Inc.;  Special  Committee  177 
Ninth  Meeting;  Test  Criteria  and 
Guidance  Relative  to  Portable 
Electronic  Devices  Carried  On-Bcard 
Aircraft 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63.  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Spe<;:ial  Committee 
177  meeting  to  be  held  April  7-8, 
starting  at  9  a.m.  The  meeting  will  be 
held  at  the  FAA  Technical  Center. 
Atlantic  City,  NJ.  Assemble  in  the 
auditorium  located  adjacent  to  the  lobby 
of  the  main  Technical  Center  and 
Administration  Building. 

FAA  contacts:  Buzz  Cerino  (P)  (609) 
485-5640.  James  Aviles  (P)  (609)  485- 
5911. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Observe  a  demonstration  of 
the  in-aircraft  test  procedures.  Assemble 
in  the  main  Technical  Center  and 
Administration  Building  auditorium;  (2) 
Chairman's  remarks;  (3)  Approval  of  the 
summary  of  the  eighth  meeting;  (4) 
Presentations  of  subcommittees;  (a)  PED 
testing  update  (Cerino)  (b)  Susceptibility 
analysis  and  testing  (Covell)  (c)  Aircraft 
testing  logistics  (Lloyd)  (d)  Jn-aircraft 
testing  results  (Waltho)  (e)  Report 
structure  and  assignments  (Chairman); 
(5)  Discussion  of  test  results;  (6)  Work 
group  break-out  sessions,  as  needed;  (7) 
New/other  business;  (8)  Date  and  place 
of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  March  10. 
1994. 

Joyce  J.  Gillen, 
Designated  Officer. 
IFR  Doc.  94-6108  Filed  3-15-94;  8:45  araj 

BILUNG  CODE  4910-13-W 


RTCA.  Inc.;  Special  ComTiitlee  172 
Tentti  Meeting;  Futuf-e  fi,;r  Ground 
CoT,munlcat;ons  In  th.e  VHP 
Aeronautical  Band  (1 18-137  MHZ) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor)'  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  May  10-13, 
starting  at  9:30  a.m.  (first  day  only).  The 
meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introduciory  remarks:  (2) 
WGl,  VHF  Communications  System 
Recommendations,  meets  IV2  davs. 
(Final  WG  meeting);  (3)  Plenary  ' 
Convenes:  (a)  Approval  of  Summary  of 
ninth  meeting  (b)  Working  Group  1 
Report  (c)  Review  of  WG2's  VHF  Data 
Radio  Signal-in-Space  NIASPS.  Final 
Draft  for  full  committee  acceptance  of 
the  document  (d)  Task  A.ssignments;  (4) 
Other  business:  (5)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Note:  Specific  Schedule 

Tuesday.  May  10  WGI  (l"j  Davs) 
Wednesday.  May  11  (l.'iOOl  Plenary*' 
Thursday.  May  12  &  13  (0900)  Plenary' 
'Note  Change  from  Previous  Meeting 
Schedules. 

Issued  in  Washington,  DC:.  on  March  10. 
1994. 

Joyce  J.  Gillen. 

Dcsi^nateei  Officer. 

IFR  D'x:.  94-6109  Filed  3-15-94;  8:45  an,] 

BILLING  CODE  4910-13-M 


Intent  to  Rule  on  ApoHcation  To 
Impose  a  Passenger  Facility  Ch;5rce 
(PFC)  at  Greater  Curnt>erland  Regional 
Airport,  Cumberland,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  of  Notice  of  Intent  to 
Rule  on  Application  to  Impose  a 
Passenger  Facility  Charge  (PFC)  at 
Greater  Cumberland  Regional  Airport, 
Cumberland.  Maryland. 
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SUMMARY:  This  correction  amends 
inturniation  which  was  included  in  the 
previously  published  notice. 

In  notice  document  94-205  3 
be<;inning  on  page  4111  in  the  Federal 
Register  issue  of  Monday.  January  31, 
1994,  under  "supplemental 
information"  the  last  sentence  of  the 
second  paragraph  should  read  "The 
YAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  .^pn!  9.  1994".  The  fourth 
paragraph  should  read  "Class  or  classes 
of  air  carriers  w  hich  the  public  agency 
has  requested  not  be  required  to  collect 
PFCs;  Air  Ta\i/Commercinl  Operators 
fihng  F.\.\  form  1800-31". 
FOR  FURTHER  INFORMATION  CONTACT: 
RoIhtI  Mendoz^  Manager,  Washington 
Airports  District  Office,  101  West  Broad 
Street,  Suite  300  Falls  Church,  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

Issued  in  lamaica.  New  Yorii  on  March  9, 
1394. 
Thomas  Felix, 

Crmu-In-Aids  Program  Manager,  Eastern 

Ffr'gion. 

IFRDoc.  94-6110  Filed  3-15-94;  8:45  am] 

BILUNG  CODE  4J10-13-M  ' 


Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Minneapolis-St.  Paul  International 
Airport,  Minneapolis,  MN 

AGENCr:  Federal  Aviation 

Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Minneapolis-St. 
Paul  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
\^B  of  the  Federal  Aviation  Regulations 
114  CFR  part  158). 

DATES:  Comments  must  be  received  on 
fif  l)efnre  .■\pril  15,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Airports  District  Office.  6020  28th 
Avenue  South,  room  102,  Minneapolis. 
Minnesota  55450. 

In  addition,  one  copy  of  any 
f  omments  subm.itted  to  the  FAA  m.ust 
be  mailed  or  delivered  to  Mr.  Steve 
Busch.  Finance  Manager.  Metropolitan 


Airports  Commission,  at  the  following 
address:  Metropolitan  Airports 
Commission,  6040  28th  Avenue  South, 
Minneapolis,  Minnesota  55450. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Minneapolis- 
St.  Paul  Metropolitan  Airports 
Commission  under  section  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Franklin  D.  Benson,  Manager, 
Airports  District  Office,  6020  28th 
Avenue  South,  room  102,  Minneapolis, 
Minnesota  55450.  (612)  725^221.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impo.se 
and  u.se  the  revenue  from  a  PFC  at  the 
Minneapolis-St.  Paul  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  February  25.  1994  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Minneapolis-St.  Paul 
Metropolitan  Airports  Commission  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  F,\A  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  28. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  August 

1. 1994 
Proposed  charge  expiration  date:  May 

31. 1998 
Total  estimated  PFC  revenue: 

5113.408,100 
Brief  description  of  proposed  project(s): 

1.  Airport  Noise  and  Operations 
Monitoring  System  (ANOMS) 

2.  School  Noise  Abatement 

3.  Airside  Electrical  Modifications 

4.  Airfield  Drainage  Adjustments 

5.  HHH  (International  Terminal)  Apron 
Blast  Fence 

6.  Home  Insulation/Home  Buyouts — 
Part  150  Sound  Insulation 

7.  Airfield  Guidance  Signage 

8.  Airside  Bituminous 

9.  New  Ford  Town/Rich  Acres 
Acquisition 

10.  Airport  Security  System 
Modifications 

11.  Apron  Lighting  Upgrade 

12.  Security  Checkpoints  Relocation 
(Lindbergh  Terminal) 

13.  Pavement  Rehabilitation 


14.  Lindbergh  Terminal  Chiller 

Replacement 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Minneapolis-St.  Paul  Metropolitan 
Airports  Commission. 

Issued  in  Des  Plaines,  Illinois,  on  March  8. 
1994. 
Larry  H.  Ladendorf, 

Acting  Manager.  Airports  Division.  Great 
Lakes  Region. 

jFR  Doc.  94-6111  Filed  3-15-94:  8:45  am] 

BILLING  CODE  4910-13-M 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  TS4-01;  Notice  32] 

Final  Passenger  Motor  Vehicle  Theft 
Data;  Motor  Vehicle  Theft  Prevention 
Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  theft  data  notice. 

SUMMARY:  This  document  publishes  the 
final  data  on  passenger  motor  vehicle 
thefts  that  occurred  in  calendar  years 
1990-1991.  As  provided  in  the  Anti  Car 
Theft  Act  of  1992,  these  data  were  used 
to  determine  the  theft  rates  for  existing 
passenger  motor  vehicle  lines 
manufactured  in  model  years  1990  and 
1991  and  to  determine  the  median  theft 
rate  for  all  those  lines.  Vehicle  lines 
with  theft  rates  exceeding  the  median 
theft  rate  of  3.5826  per  thousand 
vehicles  produced,  are  subject  to 
selection  for  coverage  under  the  Theft 
Prevention  Standard. 

The  purpose  of  this  notice  is  to 
correct  an  error  in  the  final  passenger 
motor  vehicle  theft  data  for  model  years 
(MYs)  1990/1991  that  were  published 
on  January  6,  1994  (59  FR  796)  and  to 
determine  the  new  median  theft  rate 
effected  by  that  correction. 
EFFECTIVE  DATE:  These  data  apply  to  the 
1990-1991  calendar  years.  The 
amendment  made  by  this  document  is 
effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbiira  A.  Gray,  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street. 
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SW..  Washington,  DC  20590.  Ms.  Gray's 
telephone  nuniber  is  (202)  36f)-1740. 
SUPPLEMENTARY  INFORMATION:  The  Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984  (Tlieft  Act),  added  Title  VI  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (Cost  Savings  Act). 
Pursuant  to  Title  VI,  NHTSA 
promulgated  49  CFR  Part  541,  Federal 
Motor  Vehicle  Theft  Prevention 
Standard.  Part  541  establishes 
performance  requirements  for  inscribing 
or  affixing  vehicle  identification 
numbers  (VINs)  onto  certain  major 
original  equipment  and  replacement 
parts  of  high  theft  lines  of  passenger 
motor  vehicles. 

Section  603  of  the  Cost  Savings  Act, 
as  originally  enacted,  specified  three 
categories  cfcar  lines  that  were  high- 
theft  lines  within  the  meaning  of  Title 
VI.  These  three  types  were:  existing 
lines  that  had  a  theft  rate  exceeding  the 
m.edian  theft  rate  for  calendar  years 
(CYs)  1983-1984  (section  603(a)(1)(A)); 
new  lines  that  were  likely  to  have  a  thef^ 
rate  exceeding  that  median  theft  rate 
(section  603(a)(1)(B));  and  lines  with 
theft  rates  below  the  median  theft  rate, 
but  which  had  a  majority  of  major  parts 
interchangeable  with  lines  whose  theft 
rate  exceeded  or  was  likely  to  exceed 
tiie  mtfdian  theft  rate  (serrtion 
603(a)(1)(C)). 

Section  603(b)  of  the  Cost  Savings  Act 
provided  that  the  median  theft  rate  was 
the  combined  rate  determined  for  CYs 
1983-1984.  Section  603(b)  also  set  forth 
the  equation  NHTSA  mu.st  use  to 
determine  the  theft  ratss  for  each  of  the 
vehicle  lines.  A.^ter  applying  this 
equation  to  each  existing  line,  NHTSA 
was  directed  by  section  G03(b)  to  rank 
the  lines  by  theft  rates  to  calculate  the 
median  theft  rat*' 

In  a  Federal  Register  document  of 
November  12,  1985  (50  FR  46666), 


NHTSA  published  the  final  theft  data 
reflecting  passenger  motor  vehicle  thefts 
in  CYs  1983-1984.  In  that  document, 
NHTSA  also  explained  how  it  decided 
on  the  data  source  to  be  used  and  how 
it  calculated  the  final  theft  rates.  Based 
on  its  calculations,  NHTSA  determined 
that  the  median  theft  rate  for  CYs  1983 
and  1984  was  3.2712  thefts  per 
thousand  vehicles. 

In  calculating  the  final  CY  1990-1991 
theft  rates.  NHTSA  followed  the  same 
procedures  it  used  in  calculating  the 
1983-1984  theft  rates.  In  Table  I  of  this 
document,  the  agency  lists  each  of  the 
231  vehicle  lines  manufactured  in 
model  years  1990  and  1991  in 
descending  order  according  to  theft  rate. 

Suzuki  notified  the  agency  that  it  had 
inadvertently  overlooked  an  additional 
16,000  units  produced  for  the  Geo  Metro 
for  MY  1991.  This  notification  was  a 
result  of  Suzuki's  request  for 
reconsideration  of  a  vehicle  under  the 
provisions  of  49  CFR  Part  542.  By 
adding  the  missing  16.000  units  for  MY 
1991  to  the  already  reported  production 
numbers,  the  theft  rate  for  the  Geo 
Metro  changes  from  3.7445  to  3.3979, 
shifting  the  position  of  the  vehicle  from 
number  108  of  231  vehicles  to  number 
119. 

Based  on  the  data  set  forth  in  Table 
I,  NHTSA  has  determined  that  the  final 
median  thefl  rate  for  MYs  1990  and 
1991  be  changed  from  3.5866  to  3.5826 
thefts  per  1.900  vehicles  produced.  The 
final  median  is  the  theft  rate  ranked 
116lh  (3.5326  thefts  per  thousand)  in 
the  table,  according  to  the  instructions 
in  section  603(b)(2)  of  the  Cost  Savings 
Act. 

If  NHTSA  has  not  previously 
determined  the  line  to  be  high  theft, 
each  line  shown  in  positions  1  through 
115,  inclusive,  in  Table  I,  will  be  subject 
to  selection  as  a  high-theft  line.  In 


selecting  high-thef^  lines  based  on  the 
1990/91  median  theft  rnte,  NHTSA  will 
follow  the  procedures  it  established  in 
49  CFR  Part  542,  Procedures  for 
Selecting  Lines  To  Be  Covered  Ey  The 
Theft  Prevention  Standard,  and  provide 
affected  maiiufacturers  an  opportunity 
to  comment  on  NHTSA's  preliminary 
determination  that  a  line  is  high  theft. 
Fin.il  selection  by  NHTSA  will  mean 
that  the  vehicles  in  these  lines  and  their 
major  replacement  parts  w  ill  have  to  be 
marked  as  specified  in  49  CFR  Fart  541. 
The  Federal  Motor  Vehicle  Thef^ 
Prevention  Standard,  beginning  with 
Model  Year  1996. 

Table  III  lists  lines  that  have  theft 
rates  above  the  median  theft  rate  of 
3.5826  and  have  major  parts 
interchangeable  with  those  of  lines  that 
have  theft  rates  below  the  median  theft 
rate.  The  Geo  Metro.  Suzuki  Swift.  Ford 
Tempo  and  Mercury  Topaz  car  lines 
have  been  deleted  from  Table  III. 
reflecting  a  shift  in  vehicle  positions 
caused  by  adding  the  missing 
production  units  of  the  Geo  Metro  car 
line.  Additionally,  the  ChevTolet 
Lumina  APV,  Pontiac  Transport  APV 
and  the  Oldsmobile  Silhouette  APV 
which  were  inadvertently  omitted  from 
Table  III  have  been  added. 

The  following  corrected  list 
represents  NHTSA's  recalculation  of 
theft  rates  for  all  1990/1991  passenger 
motor  vehicle  lines.  This  list  is  only 
intended  to  inform  the  public  of  1990/ 
1991  motor  vehicle  theft  experience  and 
does  not  have  any  effect  on  the 
obligations  of  regulated  parties  under 
the  Cost  Savings  Act. 

Authority:  15  L!  S.C.  2021  and  2023: 
delogation  of  authority  at  49  CFR  1.50. 

Issued  on  March  11.  1994. 
Barry  Felrice. 
Associate  Administrator  for  Rulemaking. 


Table  I.— Theft  Rates  of  Model  Years  1990/91  Passenger  Motor  Vehicles  Stolen  in  Calendar  Years  1990/ 

91 


Manufacturer 


1  Ford  Motor  Co 

2  General  Motors 

3  Honda  

4  General  Motors 

5  Nissan 

6  Hyundai  

7  Toyota  

8  General  Motors 

9  Nissan  

10  Volkswagen  

1 1  Chrysler  Corp  .. 

12  Mazda  

13  Alfa  Romeo  


Make/model  (line) 


Ford  Mustang  

GMC  Jimmy  S-15  

Prelude  

Chevrolet  Blazer  S-10 

Pathfinder  

Sonata  

Supra  

OWsmobile  Bravada  ... 

300ZX  

Cabnolet  

Jeep  Cherokee  

RX-7 

164  


Thefts  1990 


1.545 
276 
379 

946 

357 

336 

65 

0 

449 

116 

1,837 

107 

0 


Thefts  1991 


2,085 

1.048 

555 

2,825 

579 

281 

61 

134 

229 

35 

924 

77 

19 


Productwn 

(mfgrs) 

1990 


115.821 

18.257 

29.708 

56.080 

29.525 

25.021 

6,287 

0 

38.882 

8.673 

135.416 

10,560 

0 


Producton 

(mfgrs) 

1991 


91.479 
61.794 
29,785 
192.680 
38,215 
24.542 

4,055 
11.139 
18.502 

4,138 
105,463 

7.800 

1.947 


Theft  rate 
(1990/91 
tr>efts  per 
1 ,000  vehH 
cles  pro- 
duced) 


17.5109 
16.5395 
15.6993 
15.1592 
13.8175 
12.4488 
12.1833 
12.0298 
11.8151 
11.7867 
1 1 .4622 
10.0218 
9.7536 
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Table  I.— Theft  Rates  of  Model  Years  1990/91  Passenger  Motor  Vehicles  Stolen  in  Calendar  Years  1990/ 

91 — Continued 


Manufacturer 


Make/fTxxJel  (line) 


Thefts  1990 


Thefts  1991 


Production 

(mtgr's) 
1990 


Production 

(rrtfgr's) 
1991 


Theft  rate 
(1990/91 
thefts  per 
1 ,000  vehi- 
cles pro- 
duced) 


14  General  Motors  

15  Mitsubishi  

16  Chrysler  Corp 

17  Volkswagen 

iSGe'^eral  Motors  

19  Chr>sier  Corp  

20  Porsche  

21  Gene'ai  Motors  

22  Chrysler  Corp  

23  General  Motors  

24  Mitsubishi   

25  Ford  Motor  Co  

26  Chrysler  Co-p  

27  General  Motors  

28  Toyota  

29  General  Motors  

30  Volkswagen  

31  Volvo  J. 

32  Suzuki  /... 

33  General  Motors  1... 

34  Chrysler  Corp  .C... 

35  Mitsubishi  ^-^T,^.. 

36  Ford  Motor  Co 

37  Suzuki    

38  General  Motors  

39  General  Motors  

40  Porsche  

41  Ford  Motor  Co 

42  General  Motors  

43  Chrysler  Corp  

44  General  Motors  

45  Mitsubishi  

46  Toyota  

47  BMW    

43  Chnyslei-  Corp  

49  General  Motors  

50  Chrysler  Corp  

51  General  Motors  

52  Chrysler  Corp  

53  Genei-al  Motors  

54  General  Motors  

55  General  Motors  

56  Ford  Motor  Co  

57  BMW   

58  Chrysler  Corp  

59  Chrysler  Corp  

60  Nissan  

61  Mitsubishi  

62  General  Motors  

63  isuzu 

64  General  Motors  

65  Mazda  

66  Nissan  

67  Genera!  Motors  

68  General  Motors  

69  Chrysler  Corp  

70  Ford  Motor  Co  

71  Alfa  Romeo     

72  Chrysler  Corp  

73  Hyundai  

74  Mitsubishi  

76  Honda  

76  Ford  Motor  Co 

77  Ger^eral  Motors  

78  Volkswagen  

79  Nissan  


Cadillac  Brougham  

Mirage  

Dodge  Monaco 

Golf/GTI  

Cadillac  Seville  

Jeep  Wrangler  

911  

Pontiac  Grand  AM  

Lebaron  CoupeyConvertiljIe  .. 

Chevrolet  Camaro  j.. 

Montero  

Ford  Probe  

Town  &  County  MPV 

Chevrolet  Corvette  

4-Runner  

Epntiac  Bonneville 

Jetta  

780 

Sidekick  

Pontiac  Firebird  

Dodge  Shadow 

Pickup  Truck  

Lincoln  Continental  

Samurai  

Pontiac  6000  

GEO  Tracker  

928 

Lincoln  Mark  VII 

Buick  Skylark  

Dodge  Dynasty 

Chevrolet  C-1 500  

Gaianl  Sigma  

MR2  

3 

Plymouth  Acclaim , 

Buick  Reatta  

Dodge  Spirit 

GMC  Sierra  C-1500 

Plymouth  Sundance  

GEO  Prizm  

Oidsmobiie  Cutlass  Calais  ... 

Pontiac  Sunbird  , 

Ford  Thundertwrd , 

5  

New  Yorker  5th  Ave/Imperial 

Plynnouth  Laser  , 

240SX  

3000GT  

Oidsmobiie  Cutlass  Ciera  .... 

Amigo  

Pontiac  Lemans , 

626'MX-6  

Maxima  , 

Buick  Estate  Wagon 

Buick  Century  

Eagle  Premier 

Lincoln  Town  Car  

Spider  

Dodge  Stealth 

Scoupe  

Eclipse  

Accord   

Ford  Escort 

Chevrolet  Cavalier 

Corrado 

Sentra  


295 
448 

23 

76 
305 
397 

31 
1,596 
469 
288 
144 
755 

32 
168 
521 
494 
337 
7 

59 
154 
537 
194 
396 

42 

293 

232 

4 

120 

509 

500 

1,639 

301 

0 

143 

538 

55 
415 
531 
432 
1,021 
494 
519 
593 
126 
461 
257 
301 
0 
584 

61 
148 
530 
528 

37 
497 

55 

602 

2 

0 

0 

383 

1.833 

1,030 

1,482 

49 
885 


257 
364 
153 
186 
206 
392 

48 
1,381 
341 
759 
108 
654 

10 
139 
340 
345 
329 
2 

80 
288 
500 
132 
368 

31 

223 

195 

1 

71 
482 
768 
1,105 
212 
129 
138 
671 
2 
584 
273 
236 
489 
417 
731 
427 
101 
405 
141 
190 

51 
604 

28 
172 
448 
482 
0 
649 

71 

666 

3 

96 

165 

211 

2,151 

1,545 

1,127 

12 
547 


32,052 

60.150 

7,154 

13,696 

32.346 

46.874 

4,609 

189.150 

58,837 

33.200 

16,403 

110,201 

3.238 

22,034 

72.138 

75,655 

47.731 

945 

7,162 

19,157 

71.088 

24.976 

62,657 

5,782 

52.352 

34.948 

414 

21,658 

83.666 

94.510 

267.411 

45,397 

0 

21,556 

95,142 

8,431 

79,054 

89,021 

60,517 

170,272 

88,229 

106,960 

104,847 

23,871 

93,538 

45.141 

60.582 

0 

126.321 

1 1 ,622 

34.351 

96,966 

110,685 

7,524 

123.893 

14,277 

142,648 

915 

0 

0 

67,658 

410,915 

188,146 

263,204 

11,041 

163,355 


25,731 
30,019 
12,433 
15,965 
25.916 
44,891 
4.818 

171,582 

39,749 

97,290 

15,959 

73,522 

2,244 

18,510 

46,263 

42,919 

48.091 

363 

13,052 

45,234 

81,211 

23.928 

52.103 

5,4<7 

27,940 

31,498 

369 

8,898 

75,811 

112,320 

168,497 
39,562 
22.080 
26.839 

114.510 
1.491 
94.895 
52,079 
56.820 
95.000 
74.045 

115.721 
78.133 
17,016 
63,375 
30,720 
34.534 
9,903 

107,028 

6.030 

29,500 

100,436 

94.646 

0 

110.767 
11,630 

119,046 

1.154 

19,907 

34.305 

56.058 

425,360 

355,642 

293.995 
2,072 

144,748 


9.5530 

9,0053 

89856 

8  8331 

87707 

8  5980 

8,3802 

8  2527 

82162 

8,0236 

7.7869 

7,6692 

7,6614 

7,5720 

7,2719 

7,9758 

6,9504 

6,8807 

6,8764 

6.8643 

6.8090 

6.6661 

6.6574 

65184 

64265 

6  4263 

63857 

6.2508 

6.2M1 

6.1306 

6.0884 

60382 

5.8424 

5  8064 

5.7667 

57448 

57431 

5  6381 

5.6930 

56923 

56140 

5.6^34 

5  5744 

5.5519 

55190 

5.2464 

5.1621 

5.1500 

5,0911 

5,0419 

5,0117 

49544 

4.9-89 

4,9176 

4  8837 

4,8636 

4.8454 

4  8333 

4,8224 

4,8098 

4.8013 

4.7640 

4.7353 

4  6823 

4.6519 

4.6478 
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Table  I— Theft  Rates  of  Model  Years  1990/91  Passenger  Motor  Vehicles  Stolen  in  Calendar  Years  1990/ 

91 — Continued 


Manufacturer 


80  Chrysler  Corp  .. 

81  HondaAcura  ... 

82  Mercedes-Benz 

83  BMW   

84  Ford  Motor  Co  . 

85  Hyundai  

86  General  Motors 

87  Mazda  

88  Toyota  

89  Chrysler  Corp  .. 

90  General  Motors 

91  Isuzu 

92  Ford  Motor  Co  . 

93  Chrysler  Corp  .. 

94  General  Motors 

95  General  Motors 

96  Nissan  

97  Audi  

98  Subaru 

99  Chrysler  Corp  .. 

100  General  Motors 

101  Isuzu 

102  Chrysler  Corp  .. 

103  General  Motors 

104  HondaAcura  ... 

105  Toyota  

106  Chrysler  Corp  .. 

107  General  Motors 

108  Ford  Motor  Co  . 

109  Toyota  

110  Ford  Motor  Co  . 

1 1 1  General  Motors 

112  Gene'-al  Motors 

113  General  Motors 

114  Chrysler  Coip  .. 

115  Ford  Motor  Co  . 

116  General  Motors 

117  Toyota  

118  Isuzu 

119  General  Motors 

120  Mitsubishi  

121  Nissan  

122  BMW  

123  Rover  Group  ... 

124  Mercedes-Benz 

125  Mazda  

126  Isuzu  

127  General  Motors 

128  Rover  Group  ... 

129  Mitsubishi  

130  General  Motors 

131  Mazda  

132  General  Motors 

133  Mercedez-Benz 

134  General  Motors 

135  Daihatsu  

136  Ford  Motor  Co  . 

137  General  Motors 

138  Chrysler  Corp  ... 

139  Ford  Motor  Co  . 

140  Suzuki   

141  Ferrari 

142  Toyota  

143  Chr>'sler  Corp  ... 

144  Jaguar  

145  General  Motors 


Make/model  (line) 


Dodge  Daytona  

Legend 

129 

7 

Mercury  Cougar 

Excel  

GEO  Storm  

B  Series  Pickup 

CoroHa'CoroHa  Sport  

Jeep  Wagoneer  

Oldsmobile  Delta  88  Royale  . 

Rodeo  

Ford  Tempo  

Dodge  Omni  

Chevrolet  Beretta  

Buick  Lesabre 

Stanza  

Coupe  Quattro 

XT  

Eagle  Talon  

Chevrolet  Corsica  

Trooper/Trooper  II  

Let>aron  Sedan  

Cadillac  Fleetwood, Deville  ... 

Integra  

Tercel 

Plymouth  Horizon  

Chevrolet  S-10  Pickup 

Mercury  Tracer  

Camry  

E150  Van  

GMC  Sonoma  

Chevrolet  Caprice 

Chevrolet  Lumina  APV 

Keep  Comanche 

Mercury  Topaz   

Oldsmobile  98/Touring  

Celica 

Impulse  

GEO  Metro  

Wagon  

Pickup  Truck 

8 

Range  Rover  MPV  

201  

323/Protege  

Stylus  

Cadillac  Allante 

Sterling  827  

Van  

Pontiac  Grand  Prix  

Navajo  

Chevrolet  Astro 

124  

Oldsnx)bile  Cutlass  Supreme 

Rocky  MPV 

Bronco  II  

Oldsmob.ie  Toronado/Trofeo 

Eagle  Summit  

Mercury  Sable  

Swift  

Testarossa 

Cressida  

Dodge  Caravan/Grant  

XJS  

Pontiac  Trans  Sporl  APV  , 


Thefts  1990 


186 
336 

19 

43 
335 
403 
370 
323 
1,073 

53 

451 

0 

999 

69 
384 
593 
305 
6 
0 
117 
605 
167 
145 
656 
479 
406 

60 

349 

0 

1,052 

37 
101 
361 
223 

45 
277 
318 
315 

22 

250 

6 

460 

0 

14 

42 

297 

0 

11 

6 

3 

363 

0 

290 

81 
361 

24 
166 

38 

40 
278 

19 
1 

33 
709 

13 

88 


Thefts  1991 


69 

282 

50 

33 

280 

346 

343 

269 

781 

10 

214 

123 

734 

0 

261 

387 

296 

1 

7 

125 

754 

120 

33 

573 

267 

382 

0 

1,271 

260 

909 

28 

306 

413 

180 

19 

187 

72 

201 

10 

337 

0 

408 

8 

11 

45 

212 

49 

7 

5 

0 

277 

38 

429 

59 

267 

5 

0 

29 

41 

264 

22 

1 

36 

506 

9 

60 


Production 

(mfgr's) 

1990 


37,884 

66,611 

5,413 

10,717 

76,580 

92,106 

73  376 

70,866 

219.738 

10,928 

105,508 

0 

218,976 

16,481 

90,981 

152.967 

79.356 

1.348 

12 

28,054 

168,855 

37,448 

27,304 

170,517 

109,321 

88,482 

15,884 

72,784 

0 

270,029 

10.102 

21.165 

55,528 

72,089 

10,631 

73.207 

58,444 

82,740 

4,772 

74,557 

1,791 

129,951 

0 

4,862 

9,247 

74.316 

0 

3.076 

1.200 

934 

110,549 

0 

123,394 

21,870 

109,288 

7,514 

54,988 

14,480 

9,595 

93,126 

7,671 

426 

12,456 

234,609 

5.213 

33.424 


Production 

(mfgr's) 

1991 


17.286 

68.274 

9,797 

6.056 

60,669 

78.529 

89,996 

65,585 

208,743 

3,702 

50,451 

26,953 

189.747 

0 

64,022 

83677 

67.583 

377 

1,725 

32,096 

159,460 

34,502 

17,741 

140,992 

80.333 

112,032 

0 

358.397 

70,172 

259,414 

7,516 

90.222 

156.822 

38.551 

7.063 

56,165 

50,417 

61,482 

4,287 

98.197 

0 

131.144 

2,411 

2,681 

17,033 

79,948 

14,919 

2.485 

2.216 

0 

91,646 

12,080 

105,795 

22,771 

91,770 

1.883 

0 

7,831 

17,626 

89,349 

6,227 

255 

1 1 ,039 

182.675 

2,371 

18.418 


Theft  rate 
(1990/91 
tfiefts  per 
1 .000  vehi- 
cles pro- 
duced) 


4.6221 
4.5817 
4.5365 
4.5311 
4.4809 
4  3895 
4.3643 
4.3386 
4.3269 
4.3062 
4.2639 
4.2483 
4.2400 
4,1866 
4.1612 
4.1412 
4.0901 
4.0580 
4  0299 
4.0226 
4.0170 
3.9889 
3.9516 
3.9453 
3.9335 
3.9299 
3.7774 
3.7571 
3.7052 
3.7039 
3.6894 
3.6539 
3.6449 
36424 
3.6069 
3.5866 
3  5826 
3.5778 
35324 
3.3979 
3.3501 
3  3245 
3.3181 
3.3143 
3.3105 
3.2995 
3.2844 
3.2368 
3.2201 
3.2120 
3.1653 
3.1457 
3.1371 
3.1361 
3.1235 
3.0861 
30188 
30030 
2.9756 
2.9703 
2.9501 
2  9369 
2.9368 
2.9117 
2  tinos 
2.o>*3 
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Table  I.— Theft  Rates  of  Model  Years  1990/91  Passenger  Motor  Vehicles  Stolen  in  Calendar  Years  1990/ 

91 — Continued 


Manufacturer 


•.-15  Porsche  

•.J7  General  Mo<OfS  .- 
"18  Mazda  

1 49  General  Motors  ., 

150  Nissan  , 

151  Mercedes-Befu  ., 

'52  Hoocia 

153  Mazda  

1  54  Chrysler  Cofp  .... 

1 55  General  Motors  . 

156  Toyota  

'57  Ford  Motor  Co  ... 

1 58  General  Motors  . 

159  Chr>sJer  Corp  .... 

1 60  Ford  Motor  Co  ... 

161  Votvo  

162  Nissan  

'63  Ford  Motor  Co  ... 

164  General  Motors  . 

165  General  Motors  . 

166  Chrysler  Corp  .... 

167  Chrysler  Corp  .... 
'i-Q  Isuzu  

1 69  General  Motors  . 

170  Chrysler  Corp  .... 

171  Ford  Motor  Co  ... 

172  Volkswagen  

1 73  General  Motors  . 

174  Ford  Motor  Co  ... 

1 75  Ford  Motor  Co  ... 

176  Chrysler  Corp  .... 
1  77  Nissan   

1 78  General  Motors  . 

179  Volkswagen 

laOVoivo    

181  Votvo  

182  Ford  Motor  Co  .., 

183  Audi  , 

184  Toyota  

i8o  Ford  Motor  Co  ... 

186  Jaguar  , 

187  Chrysler  Corp  .... 

lai  Subanj , 

18^  Honda Acura  .... 

19)  ToyoU  

19    Saab  

192  Ford  Motor  Co  .. 

193  General  Motors 

194  Volvo  

195  Mrtsubishi  

196  Subaru  

197  Nissan  

198  Daihatsu  

199  Toycia  

200  Nissan   

201  Toyota  

202  Gene-'a!  Motors 

203  Mazda   

204  Audi  

205  Volkswagen  

206  General  Motors 

207  Peugeot  

20S  A.>di  

209  Sut>aru  

210  General  Motors 

211  General  Motors 


Makeymo<let  (tine) 


944    

OkismoCle  Silhouette  APV  

MX-5  Miata  „... 

Oldsmobile  Custom  Cruiser  _... 

Infinrti  M30  

126 

Civic 

929 

Chrysler's  TO 

Chevrolet  Celebrity 

PicKup  Truck  _... 

Ford  Crown  Victona 

Cadillac  Eldorado  „ , 

Dodge  Ramcharger  , 

Ford  Festiva  , 

740 „ 

Axxess  

Mercury  Grand  Marquis 

Chevrolet  Lumina  

Chevrolet  Sprint  

Plymouth  Voyager'Grand  

Dooge  Ram  vVagoaVan  B150 

Pickup  

Buick  Regal  

Piymooih  Cott'Cott  Vista _.. 

Ford  Taurus 

Passat 

GMC  Safari „.. 

Ranger  Pickup 

Exptorer  _ 

Dodge  ColtCott  Vista 

Infiniti  Q45   

Buick  Electra  Park  Avenue 

Fox 

240 

940 

F 150  Pickup  Truck  

80/90  

Lexus  ES250  

Mercury  Capri  

XJ6  ^ 

Dodge  Dakota  Pickup 

Legacy  

NSX  

Lexus  LS400  

900 

Aerostar  

Oidsnnobile  Cutlass  Cruiser ..... 

760 

Precis 

Loyale  

Pulsar  NX  

Charade  

Land  Cruiser 

Infinrti  G20  

Previa  

Buick  Rivena 

MPV  Wagon  

100/200 

Vanagon  

Saturn  SL  _.„. 

405 

V8  Ouatiro  Sedan  „.... 

Justy  

Chevrolet  Sportvan  G-10 

Buick  Roadmaster  


Ttietts  1990 


Thefts  1991 


6 
57 
157 
18 
20 
64 
737 
36 
11 
79 
437 
148 
53 
30 
140 
147 
44 
160 
763 
1 
513 
24 
106 
148 
26 
716 
42 
88 
566 
0 
23 
20 
184 
58 
80 
0 
298 
24 
32 
0 
24 
154 
154 
0 
77 
32 
303 
16 
17 
17 
68 
2 
23 
3 
0 
0 
29 
57 
15 
9 
0 
0 
4 
10 
0 
0 


2 

68 

97 
13 
19 

50 

759 

47 
3 
0 

457 

133 
45 
13 
95 
58 
0 

193 

422 
0 

301 
18 
94 

274 
50 

635 
36 
99 

599 

711 
58 
40 

131 
15 
45 
29 

215 

1 

43 

70 

23 

112 

141 

6 

82 

23 

279 

13 

0 

3 

36 

0 

4 

0 

25 

126 

25 

82 

12 

6 

49 

4 

0 

10 

15 

6 


Production 

(mfgr's) 

1990 


1.990 
28.103 
52^47 
3.573 
7,466 
21,030 
277.631 
18.090 
3.536 
29.271 
159.842 
57,680 
21.764 
12.311 
47,449 
54.036 
17,994 
70,633 
296,720 
233 
197,977 
13.706 
50.214 
53.561 
12.183 
309.211 
17.426 
43.263 
217,160 
0 
13.743 
11,615 
46.360 
24.714 
35,580 
0 
138.657 
9.168 
19.561 
0 
15.172 
66.459 
88,873 
0 
42.227 
14,574 
169,574 
8.891 
9,515 
3,210 
32.994 
1,168 
12,447 
1.921 
0 
0 
21,982 
47,852 
10,869 
7,363 
0 
700 
2,911 
9,552 
8,715 
0 


Production 

(mfgr's) 

1991 


Thgft  rate 
(1990''91 
thefts  per 
1 ,000  vehi- 
cles pro- 
duced) 


850 
15,322 
38,868 
7,660 
6,718 
24.128 
269.947 
12.449 
1.636 
0 
178,940 
49J213 
15.895 
4,483 
44,544 
29.343 
182 
75.861 
196.473 
187 
144,534 
3,969 
34,635 
126,701 
20,681 
278,485 
16.567 
38,453 
243.697 
323.551 
23,813 
16,264 
100,702 
10,425 
25.561 
14.249 
114,669 
3224 
17,643 
35.407 
8.995 
71,490 
64,200 
3,139 
41,559 
15,437 
150,579 
7,163 
0 
8,000 
25,904 
0 
3,732 
0 
16,132 
81,426 
12.956 
47,107 
9,03€ 
4.729 
39,867 
2,557 
542 
8.999 
5,804 
6,729 


2.8169 

2.8137 

2.7877 

2.7597 

2.7496 

2.7459 

2.7320 

2.7178 

27069 

2  6989 

2  6389 

2.6288 

2.6023 

25604 

2.5545 

2.4587 

2.4208 

2.4097 

2.4027 

2.3810 

2.3766 

2.3762 

2.3571 

2.3410 

2.3126 

2.2988 

2.2946 

22884 

2.2628 

2.1975 

2.1568 

2.1522 

2.1420 

2.0775 

2.0445 

2  0352 

20251 

2.0174 

2.0159 

1  9770 

1.9448 

1.9282 

1.9272 

1.9114 

1.8977 

1  8327 

1.8179 

1.8064 

1  7867 

1.7841 

1.7658 

1.7123 

1.6688 

1.5617 

1.5497 

1.5474 

LSI  56 

1.4638 

1  3564 

1  2405 

1.2291 

1  2281 

1.1584 

1  0781 

1.0331 

0.8917 
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Table  I.— Theft  Rates  of  Model  Years  1990./91  Passenger  Motor  Vehicles  Stolen  in  Calendar  Years  1990/ 

91 — Continued 


Manufacturer 


212  Nissan  

213  Chrysler  Corp  .. 

214  General  Motors 

215  Saab  

216  General  Motors 

217  Yugo  

218  Peugeot 

219  LaiTiborghini  .... 

220  Ferran  

221  Ferran  

222  Rolls-Royce  

223  Nissan  

224  Rolls-Royce  

225  Aston  Mann  .... 

226  Rolls-Royce  

227  Lotus  

228  Lotus  

229  Ferran  

230  Maserati  

231  Maserati  


Make/nnodel  (line) 


NX  Coupe  

Dodge  Ram  Pickup  

Saturn  SC  

9000 

GMC  Rally  Sportvan 

GV/GVUGVX'GVS  

505 

Diablo  

F40  

348  

SIL  SpiriVSpur/Mulsa'Eight 

Van  

Corniche/Continental  

SaloonA/antageA/olante  .... 

Turtx)  R 

Elan  

Esprit  

Mondial  

Spyder  

430/228 


Thefts  1990 


0 
24 
0 
10 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Thefts  1991 


7 
19 
6 
13 
2 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Production 

(mfgr's) 

1990 


0 

42,251 

0 

20,675 

3,092 

1.323 

2 

0 

90 

377 

399 

232 

162 

2 

340 

0 

102 

98 

31 

31 


Production 

(mfgr's) 

1991 


8,705 

21,763 

10,298 

24,195 

1,620 

8.250 

654 

110 

60 

240 

505 

0 

141 

40 

207 

159 

28 

49 

4 

0 


Theft  rate 
(1990/91 
ttiefts  per 
1 ,000  vehi- 
cles pro- 
duced) 


0.8041 
0.6717 
0.5826 
0.5126 
0.4244 
0.2089 
00000 
0.0000 
0.0000 
00000 
0.0000 
0.0000 
0.0000 

0.0000 

00000 
0.0000 
00000 
0  0000 
0  0000 

c.oooo 


Table  II— Designated  High  Theft 
Car  Lines  With  Theft  Rates 
Below  the  Median  Theft  Rate  of 
3.5826 


Manufacturer 


BMW 

Chrysler 

Ferran  

Ford  Mercury , 

General  Motors: 
Buick  

Cadil'ac  

Chevrolet 

Oldsmotjile 

Pontiac  

Sa'urn  

Honda  Acura  

Isuzu 

Jaguar 

Lotus 

Mazda  

Me''cedes-Ben2  .. 

Nissan  Infiniti 

Peugeot  

Rover  Group 

Saab  

Toyota 

Lexus  

Volkswagen,  Audi 


Make/model 


Table  III.— Vehicles  That  Fell 
Below  The  Median  Theft  Rate 
AND  are  Interchangeable  With 
Lines  That  Fell  Above  the  Me- 
dian Theft  Rate 


8 

Chrysler's  TC 

Mondial 

Capri 

Riviera,  Eiectra,  Park 
Avenue,  Regal 

Eldorado,  Allante 

Lumina 

Cutlass  Supreme,  98/ 
Touring 

Grand  Prix 

Sports  Coupe  (SC) 

NSX 

Impulse,  S^ylus 

XJ6,  XJS 

Elan 

MX-5  Miata,  929 

124,  126.201 

M30,  CMS 

405 

Sterling 

900,  9000 

Cressida,  Celica 

ES250,  LS400 

100/200/S4 


Manufacturer 


Chrysler: 

Chrysler  Town  and  Country 
(MPV)  

Dodge  Caravan/Grand  (MPV)  .. 

Plymouth  Voyager'Grand 

(MPV)  (Interchangeable  with 
Chrysler  Town  and  Country 

MPV)  

General  Motors: 

Chevrolet  Caprice  

Chevrolet  Lumina  APV  (Inter- 
changeable with  Pontiac 
Transpon  APV  at.d  Olds- 
mobiie  Silhouette  APV)  

Pont;ac  Transport  APV  

Oldsmobile  Silhouette  APV  

Buick  Roadmaster  (Inter- 
changeable   with    Chevrolet 

Caprice) 

Nissan: 

PathfirKJer  (MPV)  

Pickup  Toick  (LDT)  (Inter- 
changeable  with    Pathfinder 

MPV)  

Toyota: 

4-Runner  (MPV) 

Pickup  Truck  (LOT)  (Inter- 
changeable with  4-Runner 
MPV)   


Theft  rate 


7.6614 
2.9117 


2.3766 
3.6449 


3.6424 
2.8548 
2.8137 


0.8917 
13.8175 

3.3245 
7.2719 

2.6389 


IFR  Doc  94-6097  Filnd  3-15-94:  8:-»5  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans  Advisory  Committee  on 
Rehabilitation;  Notice  .'-f  Meeting 

The  Department  of  Veterans  Aff.iirs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
RehabilitGtion,  authorization  by  3a 
U.S.C.  3121.  will  be  held  on  April  17. 
18.  and  19,  1994  in  Washington,  DC. 
The  committee  will  meet  from  10  a.m. 
to  3  p.m.  on  April  17,  from  9  a.m.  to  4 
p.m.  on  April  18,  and  from  9  a.m.  to  12 
noon  on  April  19,  1994.  The  purpose  of 
the  meeting  will  be  to  review  the 
administration  of  veterans' 
rehabilitation  programs  and  to  provide 
recommendations  to  the  Secretarv .  The 
meeting  wi!l  be  open  to  the  public  to  the 
seating  capacity  of  the  meeting  room. 
Due  to  char.j^es  in  the  location  of  the 
meeting  a.^'.^a  each  day.  it  will  be 
necessary  for  those  wishing  to  atfRnd  to 
contact  Theresa  Boyd  af  (202)  233-6493 
prior  to  April  14,  1994.  Interested 
persons  may  attend,  appear  before,  or 
file  statements  with  the  Committee. 
Statements,  if  in  written  form,  may  be 
filed  before  or  within  10  days  of  the 
meeting.  Oral  statements  will  be  heard 
at  3  p.m.  on  April  18.  1994. 

Dated:  Mdrch  7. 1994. 

By  direction  of  the  Secrptary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  D(k:.  94-6120  Filed  3-15-94;  8:45  ani) 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No.  51 
Wednesday,  March  16,  1994 


This  s€-ct)on  of  ti^  FEDERAL  REGiSTE^T 
contains  not'ces  o'  meet'ogs  pubusned  under 
ttie  "Government  in  the  Sunshine  Act"  ^PuD. 
L   94-1091  5  U  SC   552t3ie-3> 


UNITED  STATES  INSTTTJTE  OF  PEACE 

DATEyTlME:  Thurstiav,  Ma."i.,h  24.  1994,  9 
a  ni   to  S  1(1  p  in 

LOCATION:  First  Floor  Conference  Room, 
1550  M  Stret't.  N  \V  ,  Washington.  DC. 


STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  Slates  Institute 
of  Peace  Act.  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixty-third  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  General  Issues; 
Selection  of  Solicited  Grants,  and 


Selection  of  the  1994-1995  Jennings 
Randolph  Fellows. 
CONTACT:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information, 
Telephone:  (202)  457-1700, 

Datpd:  March  14,  1994. 
Charles  E.  Nelson, 

Executive  Vice  President,  United  States 
Institute  of^Peace. 
[PR  Doc.  94-6247  Filed  .3-14-94:  2:28  pm] 
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Environmental 
Protection  Agency 


40  CFR  Part  60  et  at. 

National  Emission  Standards  for 

Hazardous  Air  Pollutants  for  Source 

Categories:  General  Provisions.  FiHcil 

Rule 


1  2408      Federal  Reoister  /  Vol.  59,  No.  51  /  Wednesday.  March  16,  1994  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60,  61,  and  63 

RIN  2060-AC98 

National  Emission  Standards  tor 
Hazardous  Air  Pollutants  for  Source 
Categories:  General  Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  August  11,  1993.  the  EPA 
proposed  General  Provisions  for 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  and 
other  regulator,"  requirements  pursuant 
to  section  112  of  the  Clean  Air  Act  as 
amended  in  1.990  (the  Act).  This  action 
announces  the  EPA's  final  decisions  on 
the  General  Provisions. 

The  General  Provisions,  located  in 
subpart  A  of  part  63.  codify  general 
procedures  and  criteria  to  implement 
emission  standards  for  stationary 
sources  that  emit  (or  have  the  potential 
to  emit)  one  or  more  of  the  189 
substances  listed  as  hazardous  air 
pollutants  (H.\P)  in  or  pursuant  to 
section  112(b)  of  the  Act.  Standards  for 
individual  source  categories  are  being 
developed  separately,  and  they  vk'ill  be 
codified  in  other  subparts  of  part  63. 
When  sources  become  subject  to 
standards  established  for  individual 
source  categories  in  other  subparts  of 
part  63,  these  sources  also  must  comply 
with  the  requirements  of  the  General 
Provisions,  except  when  specific 
General  Provisions  are  overridden  by 
the  standards. 

This  action  also  amends  subpart  ,\  of 
parts  60  and  61  to  bring  them  up  to  date 
with  the  amended  Act  and.  where 
appropriate,  to  make  them  consistent 
with  requirements  in  subpart  A  of  part 
63. 
DATES:  Effective  Date.  March  16.  1994. 

ludicial  Re\iew.  Under  section 
307(b)fl)  of  the  Act.  judicial  review  of 
NESHAP  is  available  only  by  filing  a 
petition  for  review  in  the  U.  S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)f2)  of  the  Act.  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

Incorporation  by  Reference:  The 
incorporation  by  reference  of  certain 
\publications  in  these  General  Provisions 
is  approved  by  the  Director  of  the  Office 


of  the  Federal  Register  as  of  March  16. 
1994. 

ADDRESSES:  Docket.  Docket  No.  A-91- 
09.  containing  information  considered 
by  the  EPA  in  developing  the 
promulgated  General  Provisions,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  including  all 
non-Government  holidays,  at  the  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  room  M1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460; 
telephone  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying. 

Background  Information  Document.  A 
background  information  document  (BID) 
for  the  promulgated  General  Provisions 
may  be  obtained  from  the  National 
Technical  Information  Services,  5285 
Port  Royal  Road,  Springfield.  Virginia 
22161;  telephone  (703)  487-4650.  Please 
refer  to  "General  Provisions  for  40  CFR 
Part  63.  Background  hiformation  for 
Promulgated  Regulation"  (EPA-450/3- 
91-019b).  The  BID  contains:  (1)  a 
summary  of  the  public  comments  made 
on  the  proposed  General  Provisions  and 
responses  to  the  comments  and  (2)  a 
summary  of  the  changes  made  to  the 
General  Provisions  as  a  result  of  the 
Agency's  responses  to  comments  that 
are  not  addressed  in  this  Federal 
Register  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  Tabler,  Standards  Development 
Branch,  Emission  Standards  Division 
(MD-13).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carohna  27711;  telephone  (910)  541- 
5256. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

II.  Summary  of  Major  Changes  Since  Proposal 

III.  Public  Participation 

rv.  Significant  Commen's  and  Changes  to  the 
Proposed  General  Provisions 

A.  Applicability  Determinations 

B.  Potential  to  Emit 

C.  Relationship  of  General  Provisions  to 
Other  Clean  Air  Act  Requirements 

D.  Monitoring  and  Performance  Testing 
Requirements 

E.  Construction  and  Reconstruction 

F.  Operation  and  Maintenance 
Requirements:  Startup,  Shutdown,  and 
Malfunction  Plans 

G.  Recordkeeping  and  Reporting 
Requirements 

V.  Administrative  Requirements 

I.  Background 

Section  301  of  title  III  of  the  Clean  Air 
Act  Amendments  of  1990,  Public  Law 
101-549.  enacted  on  November  15, 
1990.  substantially  amended  section  112 
of  the  Act  regarding  promulgation  of 


NESHAP.  These  NESHAP  are  to  be 
established  for  categories  of  stationary 
sources  that  emit  one  or  more  of  the  189 
HAP  listed  in  or  pursuant  to  section 
112(b).  Each  standard  established  for  a 
source  category  will  be  codified  in  a 
subpart  (or  multiple  subparts)  of  part  63. 
In  order  to  eliminate  the  repetition  of 
general  information  and  requirements 
within  these  subparts.  General 
Provisions  that  arc  applicable  to  all 
sources  regulated  by  subsequent 
standards  in  part  63  have  been 
developed.  The  G<?neral  Provisions  have 
the  legal  force  and  effect  of  standards, 
and  they  may  be  enforced 
independently  of  relevant  standards,  if 
appropriate. 

"The  General  Provisions  codify 
procedures  and  criteria  that  will  be  used 
to  implement  all  NESHAP  promulgated 
under  the  Act  as  amended  November 
15,  1990.  The  provisions  include 
administrative  procedures  related  to 
applicability  determ.inations  (including 
new  versus  existing  and  area  versus 
major  sources),  compliance  extensions, 
and  requests  to  use  alternative  means  of 
compliance.  In  addition,  general 
requirements  related  to  comphance- 
related  activities  outline  the 
responsibilities  of  owners  and  operators 
to  comply  with  relevant  emission 
standards  and  other  requirements.  The 
compliance-related  provisions  include 
requirements  for  compliance  dates, 
operation  and  maintenance 
requirements,  methods  for  determining 
compliance  with  standards,  procedures 
for  performance  testing  and  monitoring, 
and  reporting  and  recordkeeping 
requirements.  Finally,  the  EPA  is 
promulgating  amendments  to  tlie 
General  Provisions  for  parts  60  and  61 
to  address  new  statutory  requirements 
and.  where  appropriate,  to  make 
portions  of  these  existing  regulations 
consistent  with  the  part  63  General 
Provisions. 

Owners  or  operators  who  are  subject 
to  a  subpart  promulgated  for  a  specific 
source  category  under  sections  112(d), 
112(f),  or  1 12(h)  of  the  Act  are  also 
subject  to  the  requirements  of  the 
General  Provisions.  The  General 
Provisions  also  will  be  incorporated,  as 
appropriate,  into  requirements 
established  under  other  S'-ction  112 
authorities  (e.g.,  the  early  reduction 
program  and  case-by-case  control 
technology  detenninations). 
Nevertheless,  in  the  development  of  a 
part  63  emission  standard  applicable  to 
a  specific  source  category,  the  EPA  may 
determine  that  it  is  appropriate  that  the 
subpart  contain  provisions  that  override 
one  or  more  requirements  of  the  General 
Provisions.  When  this  occurs,  the  EPA 
will  describe  in  the  subpart  exactly 


J 
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which  requirements  of  the  General 
Provisions  are  applicable  to  the  specific 
source  category  and  which  requirements 
have  been  overridden.  If  there  is  a 
conflict  between  a  specific  requirement 
in  the  General  Provisions  and  a  specific 
requirement  of  another  subpart  in  part 
63,  the  specific  requirement  of  the 
subpart  will  supersede  the  General 
Provisions. 

II.  Summary  of  Major  Changes  Since 
Proposal 

In  response  to  comments  received  on 
the  proposed  General  Provisions, 
numerous  changes  have  been  made  in 
tlie  final  rule.  A  significant  number  of 
these  are  clarifying  changes,  designed  to 
make  the  Agency's  intent  clearer  as 
requested  by  commenters.  In  addition, 
many  changes  have  been  made  in  the 
final  rule  wherever  reasonable  to  reduce 
the  paperwork  burden  on  sources 
affected  by  part  63  NESHAP  and  on 
State  agencies  that  w  ill  implement  part 
63  NESHAP  once  they  have  been 
delegated  the  authority  to  do  so. 

Substantive  changes  made  since 
proposal  which  have  a  broad  impact  on 
the  regulated  community  that  will  be 
subject  to  the  General  Provisions  are 
summarized  in  this  section  of  the 
preamble.  These,  and  other  substantive 
changes  made  since  proposal,  are 
described  in  more  detail  in  the 
following  sections.  The  Agency's 
responses  to  public  comments  that  are 
not  addressed  in  this  preamble  and  a 
summary-  of  resulting  changes  in  the 
final  rule  are  contained  in  the  BID  for 
this  final  rulemaking  (see  ADDRESSES 
section  of  this  notice). 

Many  comments  were  received  on  the 
timing  and  content  of  notifications  and 
other  reports  required  by  the  General 
Provisions  and  on  recordkeeping 
requirements.  Comments  from  owners 
or  operators  of  facilities  potentially 
subject  to  part  63  standards  (and  the 
General  Provisions)  generally  asked  for 
more  time  to  prepare  submittals  than 
allowed  in  the  proposed  rule  and  for  a 
reduction  in  the  amount  of  information 
that  must  be  recorded  or  submitted. 
State  and  local  agencies  that  will  be 
implementing  the  rule  expressed 
concern  about  the  timing  and  volume  of 
information  that  would  be  submitted  to 
them  and  about  their  ability  to  respond 
to  these  submittals.  These  agencies  also 
requested  flexibility  in  implementing 
requirements  of  the  General  Provisions. 

The  Agency  made  significant  changes 
in  the  final  rule  from  the  proposed  rule 
in  response  to  these  comments.  These 
changes  significantly  reduce  the  burden 
on  owners  and  operators  but  also 
recognize  the  need  that  enforcement 
agencies  have  for  timely  and  adequate 


information  to  assess  compliance  with 
emission  standards  and  other 
requirements  established  under  section 
112  of  the  Act.  These  significant 
changes  are  discussed  below. 

Initial  Notification 

Under  §  63.9(b)  of  the  General 
Provisions,  when  a  relevant  part  63 
standard  is  promulgated  for  a  source 
category,  owmers  or  operators  of  sources 
that  are  subject  to  the  standard  must 
submit  a  notification.  In  the  final  rule, 
the  time  period  allowed  for  submission 
of  the  initial  notification  has  been 
extended  from  45  days  to  120  days. 
Also,  the  information  required  to  be 
submitted  with  the  initial  notification 
has  been  reduced  greatly. 

Ilequests  for  Compliance  Extensions 

Changes  were  made  from  proposal  to 
§  63.6(i),  which  deals  with  compliance 
extension  requests,  to  increase  the 
allowable  times  for  Agency  review  and 
for  owners  or  operators  to  provide 
additional  information.  The  EPA  also 
added  provisions  to  the  final  rule, 
pursuant  to  section  112(i)(6)  of  the  Act, 
that  establish  procedures  for  a  source  to 
request  a  comphance  extension  if  that 
source  has  installed  best  available 
control  technology  (BACT)  or 
technology  to  meet  a  lowest  achievable 
emission  rate  (LAER). 

Excess  Emission  Reports 

A  major  change  was  made  in  the 
recordkeeping  and  reporting 
requirements  concerning  the  need  for, 
and  frequency  of,  quarterly  excess 
emissions  reports.  In  the  proposed  rule, 
if  continuous  monitoring  system.s  (CMS) 
data  were  to  be  used  for  direct 
compliance  determinations,  a  quarterly 
report  on  excess  emissions  or  parameter 
monitoring  exceedances  was  required  in 
§  63.10(e)(3),  even  if  there  were  no 
occurrences  of  excess  emissions  or 
exceedances  during  that  reporting 
period  ("negative  reporting").  In  the 
final  rule,  as  long  as  there  are  no 
occurrences  of  excess  emissions  or 
parameter  monitoring  exceedances. 
semiannual  reporting  is  sufficient.  In 
addition,  the  procedures  for  an  affected 
source  to  reduce  the  frequency  of 
required  reports  have  been  clarified  in 
the  final  rule. 

Performance  Tests  and  Performance 

Evaluations 

The  performance  test  deadline 
specified  under  §  63.7(a)(2)  was 
extended  from  120  days  to  180  days 
after  a  source's  compliance  date. 
Similarly,  the  §  63.7(1))  requirement  to 
provide  notice  of  the  date  of  the 
performance  test  was  reduced  from  75 


days  to  60  days  before  the  test. 
Observation  of  the  test  by  the  EPA  (or 
the  delegated  State  agency)  is  intended 
to  be  optional,  and  this  section  was 
revised  to  clarify  this  point.  A  similar 
change  was  made  to  §  63.8(e)(2),  notice 
of  performance  evaluation  (for  CMS),  to 
allow  a  60-day  notification  period  rather 
than  a  75-day  period.  Also,  §  63.7(g)  was 
revised  to  allow  sources  60  days, 
instead  of  45  days,  to  submit  the 
required  performance  test  results  to  the 
enforcing  agency. 

A  major  comment  related  to 
performance  tests  concerned  the 
proposed  requirement  that  sources 
submit  site-specific  performance  test 
plans  to  the  Administrator  for  review 
and  approval  before  a  required 
performance  test  is  conducted.  This 
requirement  has  been  changed  in  the 
final  rule  such  that  the  test  plan  must 
be  developed  and  made  available  for 
review,  but  it  does  not  need  to  be 
submitted  for  approval  prior  to  a 
required  performance  test  unless  it  is 
requested  by  the  EPA  or  delegated  State 
agency.  A  similar  change  has, been  made 
in  tlie  final  rule  regarding  the 
development  and  submittal  of  site- 
specific  performance  evaluation  test 
plans  under  §  63.8(d). 

Some  commenters  expressed 
confusion  regarding  the  distinction 
between  performance  tests  and 
performance  evaluations,  and  the  EPA 
has  added  definitions  of  "performance 
test"  and  "performance  evaluation"  to 
the  final  rule  to  respond  to  this 
confusion.  In  addition,  the  Agency  has 
defined  the  phrase  "representative 
performance  "  in  the  final  rule  for  the 
purpose  of  clarifying  the  conditions  for 
conducting  performance  tests. 

Finally,  the  EPA  clarified  the 
situation  when  a  final  standard  is  more 
sfringcmt  than  a  proposed  standard  and 
when  a  source  would  be  allowed  to  (1) 
condiii.t  an  initial  performance  test  to 
demonstrate  compliance  with  the 
propos>?d  standard  and  a  second  test  to 
demon'^ilrate  compliance  with  the  final 
standard  or  (2)  conduct  an  initial 
performance  test  to  demonstrate 
compliance  with  the  final  standard. 

Startup.  Shutdown,  and  Malfunction 
Plan 

Commenters  generally  objected  to  the 
le'.  el  of  detail  they  perceived  to  be 
required  in  the  startup,  shutdowTi.  and 
malfunction  plan  (§ 63.6(e)).  The  intent 
and  purpose  of  the  plan  is  explained 
further  in  section  IV.F.l  of  this 
preamble  and  clarifying  changes  have 
been  made  in  the  rtile.  Specifically,  the 
rule  has  been  revised  to  delete  the 
requirement  for  "step-by-step  ' 
procedures.  Numerous  comments  were 


12410      Federal  Register  /  Vol.  59.  No.  51  /  Wednesday,  March  16,  1994  /  Rules  and  Regulations 


received  relating  to  the  timing  and 
circumstances  of  reports  of  deviations 
from  a  source's  plan.  In  respon.se  to  the 
commenters"  concerns,  the  EPA  has 
revised  the  rule  to  require  reporting  of 
actions  that  are  "not  consistent"  (rather 
than  "not  completely  consistent")  with 
the  plan.  The  Agency  also  has  increased 
the  time  period  for  sources  to  provide 
"immediate"  reports  of  these  actions 
from  24  hours  to  2  working  days.  The 
follow-up  report  is  required  within  7 
working  days. 

Other  Changes  to  Reporting  and 
Recordkeeping  Requirements 

The  final  rule  includes  provisions  for 
EPA  Regional  Offices  to  waive  the 
duplicate  submittal  of  notifications  and 
reports  at  their  discretion.  Also,  the 
requirements  relating  to  negotiated 
schedules  (i.e.,  "mutual  agreement 
provisions")  were  revised  from  proposal 
to  more  clearly  reflect  implementing 
agencies"  prerogatives  to  comply  with 
the  schedules  outlined  in  the  General 
Provisions.  Finally,  a  recordkeeping 
requirement  has  been  added  (in 
§  63.10(b)(3))  for  owners  and  operators 
of  area  sources  to  maintain  a  record  of 
the  determination  of  their  area  source 
status  when  this  determination  is 
necessary  to  demonstrate  that  a  relevant 
standard  for  major  sources  does  not 
apply  to  them. 

There  were  also  significant  changes  in 
other  areas  of  the  rule  from  proposal. 
These  are  summarized  below. 

Monitoring 

Several  comments  concerned  the 
relevance  and  applicability  of  the  part 
63  monitoring  provisions  to  related 
monitoring  provisions  contained  in 
other  parts  (e.g.,  parts  60,  61,  64,  and 
70),  as  well  as  the  relationship  between 
monitoring  provisions  in  the  General 
Provisions  and  those  in  other  subparts 
of  part  63.  The  EPA  has  provided 
additional  clarification  and  made 
changes  to  specific  provisions  as  a  result 
of  these  comments. 

Repair  Period  for  Continuous 
Monitoring  Systems  (CMS) 

The  Agency  also  received  many 
comments  on  the  proposed  7-day  repair 
period  for  CMS.  After  consideration  of 
these  comments,  the  EPA  revised 
§  63.8(c)(1)  of  the  rule  to  distinguish 
between  routine  and  nonroutine  CMS 
malfunctions.  The  final  rule  requires  the 
immediate  repair  of  "routine"  CMS 
failures.  In  addition,  the  owner  or 
operator  will  be  required  to  identify 
these  routine  malfunctions  in  the 
source's  startup,  shutdown,  and 
malfunction  plan.  Nonroutine  failures  of 
the  CMS  must  be  reported  and  repaired 


within  2  weeks  after  commencing 
actions  inconsistent  with  the  plan 
unless  circumstances  beyond  the  ovmer 
or  operator's  control  prevent  the  timely 
repair  or  replacement  of  the  CMS. 

Construction  and  Reconstruction 

Many  comments  were  received 
regarding  the  administrative  procedures 
for  reviewing  and  approving  plans  for 
construction  or  reconstruction,  and 
several  changes  were  made  to  the  rule 
in  response  to  these  comments.  At  the 
request  of  State  and  local  agencies,  the 
EPA  has  deleted  the  provision  in 
§  63.5(c)  that  allowed  an  owmer  or 
operator  to  request  that  the 
implementing  agency  prereview 
construction  or  reconstruction  plans.  In 
addition,  the  final  rule  has  been  revised 
to  allow  owmers  and  operators  of  new  or 
reconstructed  major  affected  sources 
greater  discretion  in  the  timing  of 
submitting  applications  for  approval  of 
construction  or  reconstruction.  The  final 
rule  requires  that  these  applications  be 
submitted  "as  soon  as  practicable" 
before  the  construction  or 
reconstruction  is  planned  to  commence, 
rather  than  180  days  in  advance,  as  was 
proposed.  The  Agency  also  revised  the 
definition  of  reconstruction  and  the 
ensuing  requirements  for  a 
reconstructed  source  to  clarify  their 
applicability.  The  Agency  received 
several  comments  regarding 
reconstruction  determinations, 
especially  where  a  source  has  installed 
control  devices  to  meet  emission 
standards  established  for  existing 
sources.  In  response,  the  Agency  has 
explained  its  policy  on  these  issues  and 
clarified  that  it  is  not  the  Agency's 
intent  to  penalize  sources  that  make 
changes  to  comply  with  existing  source 
maximum  achievable  control 
technology  (MACT)  requirements  by 
subjecting  them  to  new  source  MACT 
requirements  to  which  they  otherwise 
would  not  be  subject. 

Applicability 

The  rule  has  been  revised  in  several 
places  to  clarify  the  applicability  of  the 
General  Provisions.  Revisions  were 
made  to  §  63.1  of  the  rule  to  clarify  that 
a  source  that  is  subject  to  any  part  63 
standard  or  requirement  is  also  subject 
to  the  requirements  of  the  General 
Provisions  unless  otherwise  specified  in 
the  General  Provisions  or  the  relevant 
standard.  Provisions  have  been  added  to 
address  two  situations  related  to  major 
and  area  source  determinations.  As 
noted  earher.  the  Agency  added  a 
recordkeeping  requirement  in  the  final 
rule  to  require  sources  that  determine 
they  are  not  subject  to  a  relevant 
standard  to  keep  a  record  of  their 


applicability  determination.  The  EPA 
also  added  provisions  in  the  final  rule 
to  address  compliance  dates  for 
unaffected  area  sources  that  increase 
their  emissions  such  that  they  become 
major  sources  that  are  subject  to  part  63 
NESH.\P. 

Separate  Rulemaking  on  Potential  to 
Emit 

Under  section  112,  the  determination 
of  whether  a  facihty  is  a  major  source 
or  an  area  source  is  made  on  the  basis 
of  the  facility's  "potential  to  emit"  HAP, 
"considering  controls."  This  is  an 
important  determination,  because 
different  requirements  may  be 
established  in  a  part  63  standard  for 
major  and  area  sources,  and  area  sources 
in  a  source  categor}'  may  not  be 
regulated  by  some  standards.  The  EPA's 
intended  policy  for  implementing 
"potential  to  emit  considering  controls" 
was  reflected  in  the  definition  proposed 
in  §  63.2  of  the  General  Provisions  for 
the  term  "potential  to  emit."  The 
proposed  definition  included  the 
requirement  that,  for  a  physical  or 
operational  limitation  on  HAP 
emissions  (including  air  pollution 
control  devices)  to  be  considered  to 
limit  a  source's  potential  to  emit  for  the 
purposes  of  part  63,  the  limitation  or  the 
effect  it  would  have  on  emissions  must 
be  federally  enforceable.  A  definition  of 
"federally  enforceable"  was  also 
proposed. 

Many  comments  were  received  on  the 
topic  of  potential  to  emit.  As  discussed 
later  in  this  preamble,  consistent  with 
past  Agency  policies  on  potential  to 
emit,  the  EPA  has  retained  in  today's 
final  rule  the  same  definition  of 
potential  to  emit  that  was  proposed. 
However,  substantive  issues  were  raised 
by  commenters  on  the  mechanisms  and 
timeframe  available  for  establishing  the 
Federal  enforceability  of  potential  to 
emit  limitations  that  went  beyond  the 
scope  of  issues  addressed  in  the  August 
11.  1993  proposed  rulemaking  for  the 
General  Provisions. 

Because  of  this,  and  because  of  the 
importance  of  potential  to  emit  to 
determining  the  applicability  of  part  63 
standards  and  other  requirements,  the 
Agency  is  planning  to  propose  a 
separate  rulemaking  to  address  several 
specific  potential  to  emit  issues.  This 
separate  notice  of  proposed  rulemaking, 
which  will  appear  in  the  near  future  in 
the  Federal  Register,  would  amend  the 
General  Provisions  to  provide 
mechanisms  for  validating  limits  on 
sources'  potential  to  emit  HAP  until 
permanent  mechanisms  for  creating 
HAP  potential  to  emit  limits  are  in  place 
in  States.  In  addition,  this  separate 
rulemaking  would  specify  deadlines  by 
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which  major  sources  of  H/\P  would  be 
required  to  establish  \i\e  Federal 
enforceability  of  limitations  on  their 
potential  to  emit  in  order  to  avoid 
compliance  with  otherwise  applicable 
emission  standards  or  other 
requirements  established  in  or  under 
part  63. 

The  EPA  will  take  final  action  on  this 
separate  proposal  after  receiving  and 
considering  public  comments.  Until  the 
Agency  takes  final  action  on  the 
proposal,  any  determination  of  potential 
to  emit  made  to  determine  a  facility's 
applicability  status  under  a  relevant  part 
63  standard  should  be.  made  according 
to  requirements  set  forth  in  the  relevant 
standard  and  in  the  General  Provisions 
promulgated  today. 

Cross  Referencing  in  the  Rule 

Cross-references  to  other  parts  (e.g., 
regulations  in  part  71  establishing  a 
Federal  operating  permit  program)  or 
subparts  (e.g.,  subpart  C,  the  list  of 
hazardous  air  pollutants)  were  included 
in  the  proposed  General  Provisions  as  a 
convenience  to  inform  readers  where 
they  may  locate  other  general 
information.  At  present,  no  rules  have 
been  proposed  or  promulgated  in  either 
subpart  C  or  in  part  71.  Consequently, 
these  cross-references  have  been 
removed  from  the  General  Provisions. 

III.  Public  Participation 

Prior  to  proposal  of  the  General 
Provisions,  interested  parties  were 
advised  by  public  notice  in  the  Federal 
Register  (56  FR  54576.  October  22, 
1991)  of  a  meeting  of  the  National  Air 
Pollution  Control  Techniques  Advisory 
Committee  (NAPCT.'\C)  to  discuss  the 
draft  General  Provisions.  That  meeting 
was  held  on  November  19-21.  1991.  In 
addition,  a  status  report  on  the  General 
Provisions  was  presented  to  the 
NAPCTAC  during  the  Committee's 
November  17-18,  1992  meeting.  Both 
meetings  were  open  to  the  public  and 
each  attendee  was  given  an  opportunity 
to  comment  on  the  draft  General 
Provisions.  In  addition,  numerous 
meetings  and  correspondence  occurred 
between  the  Agency  and  representatives 
from  affected  industries,  environmental 
groups,  and  State  and  local  agencies 
during  the  process  of  drafting  the 
proposed  General  Provisions. 
Documentation  of  these  interactions  can 
be  found  in  docket  A-91-09. 

The  proposed  General  Provisions 
were  pubUshed  in  the  Federal  Register 
on  August  11,  1993  (58  FR  42760J.  The 
preamble  to  the  proposed  General 
Provisions  discussed  the  availability  of 
the  proposal  BID  ("General  Provisions 
for  40  CFR  part  63.  Background 
Information  for  Proposed  Regulation" 


(EPA-450/3-91-019)).  which  provides 
an  historical  perspective  on  precedents 
set  by  the  EPA  in  implementing  similar 
General  Provisions  under  the  pre- 1990 
',^Act.  Public  comments  were  solicited  at 
the  time  of  proposal,  and  copies  of  the 
BID  were  distributed  to  interested 
parties. 

The  public  comment  period  officially 
ended  on  October  12.  1993.  A  public 
hearing  was  not  requested;  however, 
seventy-one  comment  letters  were 
received.  The  comments  were  carefully 
considered,  and  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  were  made  in  the  final  General 
Provisions. 

rv.  Significant  Comments  and  Changes 
to  the  Proposed  General  Provisions 

Comments  on  the  proposed  General 
Provisions  were  received  from  industry. 
State  and  local  air  pollution  control 
agencies,  Federal  agencies,  trade 
associations,  and  environmental  groups. 
A  detailed  discussion  of  comments  and 
the  EPA's  responses  can  be  found  in  the 
promulgation  BID,  which  is  referred  to 
in  the  ADDRESSES  section  of  this 
preamble.  The  major  comments  and 
responses  are  summarized  in  this 
preamble. 

A.  Applicability  Determinations 

1.  Overview 

Sections  112  (c)  and  (d)  of  the 
amended  Act  require  the  EPA  to  list  and 
establish  emission  standards  for  major 
and  area  sources  of  the  H.,\P  that  are 
listed  in  or  pursuant  to  section  112(b). 
A  list  of  categories  of  sources  emitting 
listed  HAP  was  published  in  the 
Federal  Register  on  July  16,  1992  (57  FR 
31576).  Each  standard  developed  by  the 
EPA  for  a  source  category  (referred  to  as 
a  "relevant  standard"  or  a  "source 
category-specific  standard")  will  be 
proposed  for  public  comment  in  the 
Federal  Register  and  when  it  is 
finalized,  it  will  be  codified  in  a  subpart 
(or  multiple  subparts)  of  part  63. 

Each  standard  promulgated  for  a 
source  category  will  apply  to  major 
sources  of  HAP  that  contain  equipment 
or  processes  that  are  defined  and 
regulated  by  that  standard.  Area  sources 
of  HAP  also  may  be  subject  to  the 
standard  if  an  area  source  category  has 
been  listed  and  the  standard  specifies 
that  it  applies  to  area  sources.  Each 
standard  will  include  requirements  for 
new  and  existing  sources. 

The  determination  of  whether  a 
source  is  a  major  source  or  an  area 
source  is  made  on  the  basis  of  its 
"potential  to  emit"  HAP.  In  general, 
sources  with  a  potential  to  emit, 
considering  controls,  10  tons  per  year  or 


more  of  any  one  listed  HAP  or  25  tons 
per  year  or  more  of  any  combination  of 
listed  HAP  are  major  sources.  For  the 
purposes  of  implementing  section  112, 
the  major/area  source  determination  is 
made  on  a  plant-wide  basis;  that  is.  HAP 
emissions  from  all  sources  located 
within  a  contiguous  area  and  under 
common  control  are  considered  in  the 
determination,  unless  specific 
provisions  elsewhere  in  section  112 
(e.g.,  for  oil  and  gas  wells  under  section 
112(n)(4))  override  this  general  rule. 

More  than  one  source  category  on  the 
EPA's  source  category  list  may  be 
represented  within  a  plant  that  is  a 
major  source  of  HAP.  This  will  be  the 
case,  for  example,  at  a  large  chemical 
manufacturing  complex.  The  major 
source  determination  will  be  made  on 
the  basis  of  HAP  emissions  from  all 
emission  sources  within  the  complex. 
However,  there  could  be  many 
operational  units  within  the  complex, 
with  each  unit  producing  a  different 
petroleum  or  chemical  product  or 
intermediate.  The  EPA  source  category 
list  defines  many  categories  on  the  basis 
of  product  produced  (e.g.,  polyether 
polyols  production,  chlorine 
production).  Standards  for  each  of  these 
categories  will  be  developed  in  separate 
rulemakings.  The  EPA  believes  that 
Congress  intended  that  all  portions  of  a 
major  source  be  subject  to  MACT 
regardless  of  the  number  of  source 
categories  into  which  the  facility  is 
divided.  Thus,  the  EPA  will  set  one  or 
more  MACT  standards  for  a  major 
source,  and  sources  within  that  major 
source  will  be  covered  by  the 
standard(s),  regardless  of  whether,  when 
standing  alone,  each  one  of  those 
regulated  sources  would  be  major. 

As  described  earlier  (as  well  as  in  the 
preamble  to  the  proposed  General 
Provisions),  the  General  Provisions 
promulgated  with  this  rulemaking  are 
intended  to  bring  together  in  one  place 
(subpart  A  of  part  63)  those  general 
requirements  applicable  to  all  owners 
and  operators  who  must  comply  with 
standards  established  for  the  listed 
source  categories.  The  General 
Provisions  for  part  63  contain 
provisions  that  are  common  to  relevant 
standards  such  as  definitions,  and 
requirements  for  initial  notifications, 
performance  testing,  monitoring,  and 
reporting  and  recordkeeping.  The 
establishment  of  General  Provisions  for 
part  63  standards  eliminates  the  need  to 
repeat  common  elements  in  each  source 
category-specific  standard.  It  is  also 
consistent  with  the  approach  taken 
previously  by  the  EPA  in  developing 
and  implementing  new  source 
performance  standards  (NSPS)  under 
section  111  of  the  Act  and  NESHAP 
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under  section  1 12  of  the  Act  before  the 
1990  Clean  Air  Act  Amendments. 
General  Provisions  for  these  programs 
<Tre  contained  in  subpart  A  of  part  60 
and  subpart  A  of  part  61.  respectively. 

The  basic  approach  in  the  General 
Pro\'isions  promulgated  today  for 
determining  applicability  (i.e..  who  is 
subject  to  these  requirements]  is  the 
iame  as  was  proposed.  That  is. 
applicability  of  the  General  Provisions 
is  determined  by  the  applicability  of 
relevant  source  category-specific 
standards  promulgated  in  other  subparts 
of  part  63.  Each  owner  or  operator  who 
is  subject  to  a  relevant  source  category- 
specific  standard  in  part  63  is  also 
subject  to  the  General  Provisions,  e.xcept 
when  the  standard  specifically  overrides 
a  specific  General  Provisions 
requirement.  Section  63.1(b)  of  the  final 
General  Provisions,  addressing  initial 
applicability  determinations  for  part  63, 
has  been  revised  to  clarify  this  approach 
for  determining  applicabihty.  Section 
6Vl(b)(l)  of  the  proposed  rule  stated 
that  the  owner  or  operator  of  any 
stationary  source  that  is  included  in  the 
most  up-to-date  source  category  Ust  and 
that  emits  or  has  the  potential  to  emit 
any  HAP  is  subject  to  the  provisions  of 
part  63.  The  reference  to  the  source 
category  hst  has  been  removed  from  the 
final  rule,  and  a  paragraph  has  been 
added  specifying  that  part  63  provisions 
apply  to  any  stationary  source  that 
"emits  or  has  the  potential  to  emit  any 
hazardous  air  pollutant  listed  in  or 
pursuant  to  section  1 1 2(b)  of  the  \ct 
and  is  subject  to  any  standard, 
limitation,  prohibition  or  other  federally 
enforceable  requirement  established 
pursuant  to  [part  63]."  This  clarifies  that 
belonging  to  a  Usted  category  of  sources 
alone  does  not  render  a  source  subject 
to  the  provisions  of  part  63;  rather,  the 
source  must  l>e  subject  to  a  part  63 
standard  or  other  reauiremsnt. 

Tne  term  "affected  source"  is 
established  and  used  in  the  General 
Provisions  to  designate  the  specific 
"source."  or  group  of  "sources,"  that  is 
subject  to  a  particular  standard.  This 
term  is  analogous  to  the  term  "affected 
facility"  used  in  NSPS.  Affected  sources 
will  be  defined  explicitly  in  each  part 
63  standard  promulgated  for  a  source 
category  or  established  for  a  source  on 
a  caM)-by-case  basis.  The  individual 
pieces  of  equipment,  processes, 
production  units,  or  emission  points 
that  will  be  defined  as  affected  sources 
subjfict  to  emission  limits  or  other 
requirements  under  that  relevant 
standard  will  be  detemvined  in  the 
development  of  the  standard  for  the 
source  category  or  the  source.  An 
affected  source  within  a  source  category 
i.ould  be  defined,  for  example,  as  a 


storage  lank  with  greater  than  a 
specified  capacity  and  containing 
organic  liquids  with  greater  than  a 
specified  vapor  pressure.  Within  a  major 
source,  any  individual  "source"  or 
group  of  "sources"  that  meets  the 
definition  of  affected  source  in  a 
relevant  standard  would  be  subject  to 
the  requirements  in  the  standard  for 
major  sources. 

In  general,  the  timing  of  applicability 
(i.e.,  when  does  an  owner  or  operator 
become  subject  to  the  General 
Provisions)  is  determined  by  when  a 
relevant  source  category-specific 
standard  is  promulgated.  The  effective 
date  for  standards  promulgated  under 
sections  112(d),  112(h),  and  112(f)  of  the 
Act  is  the  date  of  promulgation.  On  the 
date  of  promulgation  of  a  relevant 
source  category-specific  standard,  the 
General  Provisions  also  become 
applicable  to  owners  or  operators 
subject  to  the  standard  for  the  source 
categoiT. 

The  EPA  received  numerous 
comments  relating  to  various  definitions 
of  "source,"  how  these  definitions  relate 
to  one  another,  and  how  they  determine 
which  portions  of  a  HAP-emitting 
industrial  (or  commercial)  facility  will 
be  regulated  by  emission  standards  or 
other  requirements  under  amended 
section  112.  Some  of  these  comments 
agreed  with  the  EPA's  proposed 
approach  to  defining  these  terms,  some 
suggested  alternative  approaches,  and 
many  requested  clarification  on  these 
topics.  Major  comments  and  the  EPA's 
responses  on  the  definitions  of  "major 
source"  and  "area  source."  and  on  the 
definition  of  "affected  source,"  are 
discussed  below.  Comments  on  the 
relationship  of  the  General  Provisions  to 
relevant  source  category-specific 
standards  are  discussed  in  section 
rV.C.l.  Additional  responses  to 
comments  relating  to  applicability  of  the 
General  Provisions  are  included  in  the 
promulgation  BID. 

2.  Definitions  of  Major  Source  and  Area 
Source 

Several  commenters  noted  that  the 
discussion  in  the  proposal  preamble  on 
"major  source,"  as  defined  in  the 
proposed  rule,  suggests  inclusion  of  all 
stationary  sources  located  on  contiguous 
or  adjacent  property.  These  commenters 
argue  that  the  EPA's  interpretation  goes 
beyond  the  statutory  definition  of  major 
source  in  section  112(a)(1),  which  does 
not  use  the  term  "adjacent."  Another 
commenter  stated  that  adding 
"adjacent"  to  the  definition  adds 
uncertainty  to  applicability 
determinations. 

The  EIPA  disagrees  with  these 
commenters.  First,  the  use  of  the  term 


"adjacent"  is  consistent  with  the 
language  of  tlie  statute.  The  common 
dictionary  definition  of  "contiguous" 
consists,  in  part,  of  "neaiby. 
neighboring,  adjacent."  On  this  basis, 
the  EPA  has  historically  interpreted 
"contiguous  property"  to  mean  the  same 
as  "contiguous  or  adjacent  property"  in 
the  development  of  numerous 
regulations  to  implement  the  Act.  Under 
this  approach,  liie  physical  relationship 
of  emission  units  to  production 
processes  is  irrelevant  if  the  units  are 
adjacent  geographically  and  under 
common  ownership  or  control. 

This  approach  clarifies,  that  as  a 
practical  matter,  the  fact  that  all 
property  at  a  plant  site  may  not  be 
physically  touching  does  not  mean  that 
separate  plant  sites  exist.  For  example, 
it  is  common  for  a  railroad  right-of-way 
or  highway  to  cut  across  a  plant  site. 
However,  this  does  not  create  two 
separate  plant  sites.  To  claim  that  it 
does  would  be  an  artificial  distinction, 
and  it  is  contrary  to  the  intent  of  the 
statutory  definition  of  major  source. 

Many  commenters  asserted  that  the 
definition  of  "major  source"  in  the 
General  Provisions  should  include 
reference  to  standard  industrial 
classification  (SIC)  codes  as  was  done  in 
the  part  70  permit  program  regulations 
implementing  title  V  of  the  Act. 
However,  other  comments  were 
received  that  supported  the  proposed 
definition  of  "major  source  "  and 
expressed  concern  that  the  EPA  might 
adopt  the  title  V  approach  to  defining 
"major  source"  which,  according  to  one 
commenter.  would  be  inconsistent  with 
the  definition  in  section  112(a)(1)  of  the 
Act. 

The  EPA  beheves  that,  because 
Congress  included  a  definition  for 
"major  source"  in  section  112  that  does 
not  include  reference  to  SIC  codes. 
Congress  intended  that  major  sources  of 
HAP  would  encompass  e.itire 
contiguous  (or  adjacent)  j  lant  sites 
without  being  subdividec  according  to 
industrial  classifications.  The  separation 
of  HAP  emission  sources  by  SIC  code 
would  be  an  artificial  division  of 
sources  that,  in  reality,  all  contribute  to 
pubUc  exposure  around  a  plant  site. 

Furthermore,  because  of  the  different 
objectives  of  section  112  and  title  V  of 
the  Act,  and  because  section  112 
contains  its  owti  definition,  the 
definition  for  "major  source"  in  part  63 
need  not  be  identical  to  the  definition 
for  "major  source"  currently 
promulgated  in  part  70.  The  EPA 
believes  that  the  definition  for  major 
source  adopted  in  the  General 
Provisions  is  appropriate  for 
implementing  section  112.  The  EPA  will 
consider  whether  changes  to  the 
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definition  of  major  source  in  part  70,  as 
it  relates  to  section  112,  are  appropriate. 
If  the  EPA  concludes  that  such  changes 
are  needed,  the  EPA  will  propose 
changes  to  part  70  and  take  comment 
before  reaching  a  final  decision  in  the 
Federal  Register. 

Comments  were  received  that  the 
definition  of  "area  source"  should  be 
changed  to  "affected  area  source."  Also, 
commenters  suggested  that  the 
definitions  of  "major  source"  and  "area 
source"  should  be  revised  to  refer  to 
emission  units  or  groups  of  similar 
emission  units  that  are  in  a  specific 
category  of  major  sources  located  within 
a  contiguous  area  under  common 
control  and  to  clarify  that  area  sources 
are  not  affected  by  NESHAP  established 
for  major  sources. 

The  EPA  believes  that  it  is  more 
appropriate  and  less  confusing  to  define 
"major  source"  and  "area  source" 
consistent  with  the  definitions  in 
section  112(a)  of  the  Act.  Nonetheless, 
for  the  purposes  of  implementing 
section  112,  consistent  with  the 
applicability  discussion  above,  "area 
sources"  may  be  further  divided  into 
affected  area  sources  and  unaffected 
area  sources.  An  affected  area  source 
would  be  a  plant  site  that  is  not  a  major 
source  but  i»subject  to  a  relevant  part 
63  emissmr  standard  that  regulates  area 
source^r-Tn  that  source  category. 

One  commenter  requested  that  the 
EPA  ai+dsess  the  issue  of  a  compliance 
date  for  ai^  sources  that  increase  their 
emissions  (tt  potential  emissions)  such 
that  they  become  major  sources  and 
tiierefore  subject  to  a  relevant  standard. 
The  commenter  said  that  this  was  a 
particular  concern  in  situations  where 
the  area  source  has  not  obtained  a 
constrjction  permit. 

The  commenter  is  correct  that  the 
proposed  General  Provisions  did  not 
address  area  sources  that  subsequently 
become  major  sources  and  therefore 
subject  to  a  relevant  standard.  Sections 
63.6(b)(7)  and  (c)i.5)  have  been  added  to 
the  final  rule  to  address  this  situation. 

Section  63.6(bj(7)  states  that  an 
unaffected  new  area  source  that 
increases  its  emissions  of  (or  its 
potential  to  emit)  R.\P  such  that  it 
becomes  a  major  source,  must  comply 
with  the  relevant  emission  standard 
immediately  upon  becoming  a  major 
source.  An  unaffected  existing  area 
source  that  increases  its  emissions  (or 
its  potential  to  emit)  such  that  it 
becomes  a  major  source,  must  comply 
by  the  date  specified  for  such  a  source 
in  the  standard.  If  such  a  date  is  not 
specified,  the  source  would  have  an 
equivalent  period  of  time  to  comply  as 
the  period  specified  in  the  standard  for 
other  existing  sources.  However,  if  the 


existing  area  source  becomes  a  major 
source  by  the  addition  of  a  new  affected 
source,  or  by  reconstructing,  the  portion 
of  the  source  that  is  new  or 
reconstructed  is  required  to  comply 
with  the  standard's  requirements  for 
new  sources.  These  compliance  periods 
apply  to  area  sources  that  become 
affected  major  sources  regardless  of 
whether  the  new  or  existing  area  source 
was  previously  affected  by  that 
standard. 

3.  Definition  of  Affected  Source 

The  EPA  received  numerous 
comments  on  the  usefulness  of  the  term 
"affected  source,"  in  response  to  the 
Agency's  specific  request  for  comments 
on  this  term  in  the  proposal  preamble. 
Comments  were  received  that  supported 
the  Agency's  proposed  use  of  "affected 
source,"  and  others  offered  suggestions 
for  changes  or  clarifications. 

Some  commenters  stated  that  it  is  not 
clear  how  inclusive  "affected  source"  is 
meant  to  be.  For  example,  does  it 
collectively  cover  all  equipment 
associated  with  the  source  category? 

Some  commenters  argued  that  the 
definition  of  "affected  source"  in  the 
General  Provisions  should  be  narrow, 
encompassing  as  few  emission  points  as 
possible.  Others  argued  for  a  broad 
definition  consistent  with  the  EPA's 
policy  on  defining  the  "affected  source" 
during  the  development  of  specific 
NESHAP. 

Several  commenters  suggested  terms 
as  alternatives  to  "affected  source." 
Terms  suggested  included  "part  63 
source"  and  "regulated  source." 
Commenters  claimed  that  alternative 
terms  would  be  more  appropriate  and 
would  reduce  confusion  about  the 
applicability  of  a  variety  of  EPA 
regulations  including  NESHAP  under 
part  61  and  the  title  IV  acid  rain 
regulations. 

After  a  review  of  the  suggestions 
made  by  commenters,  the  EPA  decided 
to  retain  the  term  "affected  source"  in 
the  final  rule.  No  comments  were 
received  that  disputed  the  need  for  a 
separate  term  to  designate  the  units  that 
are  subject  to  requirements  in  a  source 
category- specific  standard.  Further,  the 
EPA  did  not  find  any  of  the  arguments 
for  alternative  terms  compelling.  For 
example,  commenters  did  not  make  it 
clear  how  the  use  of  a  term  such  as 
"regulated  source"  would  be  more 
descriptive  and  less  confusing  than 
"affected  source." 

Nevertheless,  the  EPA  has  endeavored 
to  address  any  confusion  that  might 
arise  on  a  case-by-case  basis.  For 
example,  the  EPA  has  revised  the 
definition  for  the  term  "affected  source" 
in  part  63  to  note  that  it  should  not  be 


confused  with  the  same  term  used  in 
title  IV  of  the  Act  and  the  rules 
developed  to  implement  title  IV,  the 
acid  rain  provisions.  Despite  this 
revision,  the  Agency  believes  States  may 
wish  to  draw  a  distinction  in  their 
regulations  to  implement  the  title  V 
permit  program  and  in  individual 
sources'  title  V  permits  in  order  to  avoid 
the  possibility  of  confusion  between  the 
term  affected  source  as  used  in  part  63 
and  the  term  affected  source  as  used  in 
the  title  IV  regulations.  For  example,  the 
Agency  believes  it  may  be  appropriate 
in  some  instances  for  State  permitting 
authorities,  when  dealing  with  sources 
affected  by  both  title  IV  and  part  63 
requirements,  to  refer  to  sources  affected 
by  part  63  as  "part  63  affected  sources." 

With  regard  to  those  comments  that 
requested  narrow  or  broad  definitions  of 
the  term  "affected  source,"  the  EPA 
believes  these  comments  would  be 
addressed  more  appropriately  in  the 
context  of  rulemakings  that  will 
establish  standards  for  individual 
source  categories.  The  General 
Provisions  merely  define  a  term, 
"affected  source,"  that  refers  to  the 
collection  of  processes,  equipment,  or 
groups  of  equipment  that  will  be- 
defined  in  each  relevant  standard  under 
part  63  (including  case-by-case  MACT 
standards  or  "equivalent  emission 
limitations")  for  the  purposes  of 
defining  the  scope  of  applicability  of 
tliat  standard.  Consistent  with  the 
approach  of  using  the  nonspecific  term 
"affected  source,"  the  EPA  believes  it  is 
inappropriate  for  the  General  Provisions 
rule  to  restrict  in  advance  the  definition 
of  the  affected  source  that  may  be 
developed  for  the  purposes  of  regulation 
by  a  particular  standard  established 
under  part  63. 

B.  Potential  to  Emit 

The  EPA  received  many  comments  on 
the  definition  of  potential  to  emit  that 
appeared  in  the  proposed  General 
Provisions.  Many  of  these  comments 
questioned  the  appropriateness  of 
considering  only  federally  enforceable 
controls  or  limitations  in  determining  a 
source's  potential  to  emit.  The 
commenters  suggested  that  all 
operational  controls  or  limitations  or, 
alternatively,  all  legally  enforceable 
controls  or  limitations,  should  be 
considered  in  determining  potential  to 
emit,  not  just  federally  enforceable  ones. 
One  commenter  further  suggested  that 
all  physical  or  operational  limitations 
that  keep  a  source  below  the  major 
source  threshold  are  effectively 
federally  enforceable,  as  any  operation 
with  HAP  emissions  above  the 
threshold  values  would  violate  the  title 
V  permit  and  MACT  standard 
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compliance  requirements  for  major 
sources. 

The  Agency  beHeves  that  these 
comments  are  similar  in  all  relevant 
respects  to  arguments  the  Agency 
already  has  considered  and  responded 
to  in  a  previous  rulemaking  that  dealt 
with  the  Federal  enforceability  of 
emissions  controls  and  limitations  at  a 
source.  F'or  a  thorough  discussion  on 
this  topic,  see  "Requirements  for  the 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans;  Air  Quality.  New 
Source  Review.  Final  Rules"  that 
appeared  in  the  Federal  Register  on 
June  28.  1989  (54  FR  27274).  (A  copy  of 
this  notice  has  been  included  in  the  - 
docket  for  this  rulemaking  )  .After 
careful  consideration  during  that 
nilomaking.  the  EPA  decided  to  retain 
the  requirement  for  Federal 
enforceability.  At  this  time,  the  Agency 
sees  no  reason  to  rescind  its  decisions 
descnbed  in  the  June  28.  1989  Federal 
Register  notice.  On  the  contrary,  the 
Agency  hf  re  is  affirming  the  relevance 
of  the  Federal  enforceability 
requirements  set  foilh  in  the  June  28. 
1989  notice  in  the  context  of 
determinations  of  major  source  status 
under  the  new  Federal  air  toxics 
program. 

In  the  context  f  1  implementing  the  air 
toxics  program  under  amended  section 
112,  the  purposes  of  the  Federal 
enforceability  requirements  are  as 
follows:  (1)  To  make  certain  that  Umits 
on  a  source's  capacity  are,  in  fact,  part 
of  its  physical  and  operational  design, 
and  that  any  claimed  limitations  will  be 
observed;  (2)  to  ensure  that  an  entity 
with  strong  enforcement  capability  (i.e.. 
the  Federal  government)  has  legal  and 
practical  means  to  make  sure  that  such 
commitments  are  actually  carried  out; 
and  (3)  to  support  the  goal  of  the  Act 
that  the  EPA  should  be  able  to  enforce 
all  relevant  features  of  the  air  toxics 
progra.m  as  developed  pursuant  to 
section  112.  The  Agency  continues  to 
believe  that,  if  sources  may  avoid  the 
requirements  of  a  Federal  air  pollution 
control  program  by  relying  on  State  or 
local  limitations,  it  is  essential  to  the 
integrity  of  the  National  air  toxics 
program  that  such  limitations  be 
actually  and  effectively  implemented. 
Thus,  Federal  enforceability  is  both 
necessary  and  appropriate  to  ensure  that 
such  lim.itations  and  reductions  are 
actually  incorporated  into  a  source's 
design  and  followed  in  practice. 
Further.  Federal  enforceability  is 
needed  to  back  up  State  and  local 
enforcement  efforts  and  to  provide 
incentive  to  source  operators  to  ensure 
n.iequato  compliance.  Federal 
Liforceability  also  enables  citizen 


enforcement  under  section  304  of  the 

Act. 

Thus,  in  the  final  General  Provisions 
rulemaking,  the  Agency  is  retaining  the 
existing  Federal  enforceability 
requirement  in  the  definition  of 
potential  to  emit  for  the  purposes  of 
implementing  section  112  of  the  Act  as 
amended  in  1990. 

hi  the  June  28,  1989  Federal  Register 
notice,  the  EPA  established  that,  to  be 
federally  enforceable,  emission 
limitations  established  for  a  source  must 
be  practicably  enforceable.  To  be 
practicably  enforceable,  the  limitations 
or  conditions  must  ensure  adequate 
testing,  monitoring,  recordkeeping,  and 
reporting  to  demonstrate  compliance 
with  the  limitations  and  conditions. 
Restrictions  on  operation,  production, 
or  emissions  must  reflect  the  shortest 
practicable  time  period  (generally  one 
month).  "Blanket"  emission  limitations 
such  as  calendar  year  limits  (e.g.,  tons 
per  year)  are  not  considered  practicably 
enforceable.  In  contrast,  hourly,  daily, 
weekly,  or  monthly  rolling  averages 
generally  are  considered  acceptable. 

Many  of  the  comments  requesting  that 
the  EPA  credit  controls  that  are  not 
federally  enforceable  in  the  potential  to 
emit  determination  were  based  on  a 
concern  over  the  limited  mechanisms 
available  by  which  emission  controls 
can  qualify  as  federally  enforceable.  For 
example,  although  the  EPA  will 
consider  terms  and  conditions  in  a 
permit  issued  under  title  V  of  the  Act  to 
be  federally  enforceable,  approved  State 
title  V  permit  programs  are  not  yet  in 
place.  This  effectively  limits  the 
mechanisms  available  to  sources  subject 
to  ecirly  MACT  standards.  Comments 
were  also  received  requesting  further 
clarification  on  how  the  Agency's 
potential  to  emit  policy  would  be 
implemented,  and  on  how  this  policy 
could  be  implemented  with  the  least 
burden  on  both  Slates  and  affected 
sources. 

As  noted  earlier  in  this  preamble,  the 
EPA  is  preparing  a  separate  notice  of 
proposed  rulemaking  to  address 
potential  to  emit  issues.  This  notice  will 
propose  for  public  comment  a  thorough 
discussion  on  the  Agency's  policy  with 
regard  to  implementing  potential  to  emit 
in  the  air  toxics  program.  Among  other 
actions,  this  rulemaking  would  amend 
the  General  Provisions  to  provide  an 
interim  mechanism  for  controls  to 
qualify  as  federally  enforceable  for  HAP 
until  permanent  mechanisms  are  in 
place.  The  Agency  will  consider 
comments  on  this  proposal  and  take 
final  action  on  an  expedited  schedule. 


C.  Relationship  of  General  Proxisions  to 
Other  Clean  Air  Act  Requirements. 

1.  Relationship  to  Individual  N'ESR.\P. 

The  promulgated  General  Provisions 
to  part  63  are  applicable  to  all  source 
categories  that  will  be  regulated  by  part 
63  NESHAP.  Emissions  of  HAP  from  all 
listed  source  categories  eventually  will 
be  regulated  by  NTSHAP  pursuant  to 
section  112  of  the  Clean  Air  Act 
Amendments  of  1990.  The  General 
Provisions  provide  basic,  common 
requirements  for  all  sources  subject  to 
applicable  standards,  and  they  are 
intended  to  avoid  unnecessary 
duplication  of  inform.ation  in  all 
subsequent  subparts.  All  parts  of  the 
General  Provisions  apply  to  an  affected 
source  regulated  by  an  appUcable 
standard,  unless  otherwise  specified  by 
the  particular  standard. 

The  EPA  recognizes  that  in  the 
development  of  a  standard  applicable  to 
a  specific  source  category,  tlie  Agency 
may  determine  that  certain  General 
Provisions  of  subpart  A  may  not  be 
appropriate.  Consequently,  as 
mentioned  earher,  subpart  A  allows 
individual  subparts  to  supersede  some 
of  the  requirements  of  subpart  A. 
Should  there  be  a  conflict  between  the 
requirements  in  the  General  Provisions 
and  specific  requirements  of  another 
subpart  in  part  63,  whether  or  not  the 
subpart  explicitly  overrides  the  General 
Provisions,  the  requirements  of  the 
other  subpart  will  prevail. 

The  Agency  received  many  comments 
regarding  the  proposed  relationship 
between  the  General  Provisions  and  part 
63  standards  for  specific  source 
categories.  A  substantial  number  of 
commenters  expressed  the  opinion  that 
the  EPA  should  reverse  the  presumptive 
relationship  that  the  General  Provisions 
apply  unless  specifically  overridden  in 
a  source  category-specific  standard. 
These  commenters  argued  that  the 
General  Provisions  should  not  be 
applicable  until  specifically 
incorporated  by  an  applicable  standard. 
Thus,  instead  cf  automatic  applicability 
to  any  regulated  source,  the  General 
Provisions  would  have  no  regulator}' 
force  until  specifically  incorporated  by 
individual  subparts.  Specific  reasons 
cited  by  commenters  for  advocating  this 
approach  focused  on  minimizing  the 
potential  for  conflict  between  the 
General  Provisions  and  individual 
subparts  and  reducing  confusion  on  the 
part  of  owners  or  operators  who  must 
establish  which  provisions  are 
applicable.  Some  commenters  also 
staled  that  only  generic  requirements 
should  be  included  in  tlie  General 
Provisions,  and  more  specific 
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requirements  should  be  left  to 
individual  NESH.\P. 

The  Agency  believes  that  the 
alternative  approach  suggested  by  these 
commenters  is  not  appropriate. 
Consequently,  the  proposed  approach 
has  been  retained  in  the  final  rule.  The 
Agency's  concern  is  that  minimum 
regulatory  requirements  be  established 
for  the  control  of  KAP  emissions  from 
source  categories.  The  General 
Provisions  as  promulgated  ensure  an 
appropriate  baseline  level  of 
requirements  for  all  sources,  and  they 
pro\ide  guidance  at  an  early  stage  to 
sources  regarding  the  types  of 
requirements  that  will  ensue  upon 
promulgation  of  an  applicable  standard. 
TTie  EPA  believes  that  the  provisions  of 
subpart  A  are  the  minimum  generic 
requirements  necessary  for  the 
Lmplementation  of  NESHAP.  The  EPA's 
experience  with  existing  General 
Provisions  under  parts  60  and  61 
confirms  that  such  provisions  eliminate 
repetition  within  individual  standards. 
They  also  improve  consistency  and 
understanding  of  the  basic  requirements 
for  affected  sources  among  the  regulated 
community  and  compliance  personnel. 

Despite  the  preceding  discussion,  the 
EPA  does  recognize  the  potentially 
confusing  task  faced  by  owners  and 
operators  who  must  determine  which 
provisions  of  the  General  Provisions 
apply  to  them,  which  are  explicitly 
superseded  by  an  applicable  subpart, 
and  which  are  superseded  because  they 
conflict  with  a  requirement  in  an 
individual  standard.  Many  commenters 
are  concerned  about  the  potential  for 
confusion  regarding  their  compliance 
responsibilities.  By  establishing  a 
mechanism  whereby  all  the  provisions 
of  subpart  A  are  applicable  to  an 
affected  source  unless  otherwise 
specified,  the  EPA  believes  some  soiuce 
responsibiUties  are  directly  clarified. 

Furthermore,  as  the  Agency  continues 
to  develop  emission  standards  for 
specific  source  categories,  the  EPA 
intends  to  indicate  clearly  in  these 
subsequent  rulemakings  which 
requirements  of  subpart  A  sources  in  the 
category  are  subject  to  and  which 
requirements  are  superseded  by  the 
individual  subpart.  The  public  will  have 
the  opportunity  to  review  and  comment 
on  Agency  decisions  on  which 
requirements  of  the  General  Provisions 
are  overridden  in  a  source  category- 
specific  standard  when  that  standard  is 
proposed  in  the  Federal  Register. 

Other  issues  were  raised  by 
commenters  pertaining  to  general 
features  of  the  relationship  between  the 
General  Provisions  and  individual       ' 
MACT  standards.  Several  commenters 
expressed  concern  with  the  potential  for 


a  situation  where  there  are  conflicting 
provisions  between  the  individual 
subpart  and  subpart  A.  and  the 
individual  subpart  does  not  specifically 
supersede  the  General  Provisions 
requirement.  Proposed  §63.1(a)(13) 
stated  that  individual  subparts  will 
specif>'  which  General  Provisions  are 
superseded.  Certain  commenters  t)elieve 
that  provisions  in  individual  subparts 
should  prevail,  even  if  they  do  not 
explicitly  state  that  they  supersede 
General  Provisions. 

The  EPA  agrees  with  these 
commenters.  It  is  the  Agency's  intent 
that  when  there  are  conflicting 
requirements  in  the  General  Provisions 
and  a  source  category-specific  standard, 
the  requirements  of  the  standard  will 
supersede  the  General  Provisions.  If  a 
specific  standard  does  not  address  a 
requirement  within  the  General 
Provisions,  then  the  General  Provisions 
must  be  followed  by  the  owner  or 
operator.  The  Agency  intends  to  review 
thoroughly  the  appropriateness  of 
applying  the  General  Provisions  when 
developing  each  source  category- 
specific  standard  and  to  indicate  clearly 
in  the  standard  any  requirements  of  the 
General  Provisions  that  are  overridden. 
However,  the  Agency  appreciates  the 
concerns  of  the  com.menters  that  a 
confiicting  requirement  may  be 
overlooked  and  not  explicitly  identified 
in  the  standard.  Therefore,  to  avoid 
confusion  should  a  conflicting 
requirement  not  be  ex-plicitly  identified 
in  the  standard,  the  EPA  has  deleted  the 
statement  in  §63.1(a)(131  that 
individual  subparts  always  will  specify 
which  provisions  of  subpart  A  are 
superseded. 

2.  Relationship  to  Section  112(g). 
Section  112(j).  and  Section  112(i)(5)  of 
the  Act 

Several  comments  were  received  on 
the  relationship  of  the  General 
Provisions  for  part  63  to  requirements 
under  sections  112(g)  and  112(j)  of  the 
Act.  Regulations  to  implement  section 
112(g)  and  section  112(j)  are  being 
developed  by  the  EPA  in  separate 
rulemakings.  Section  112(g)  addresses 
the  modification,  construction,  and 
reconstruction  of  miijor  sources  after  the 
effective  date  of  title  V  permit  programs 
and  primarily  before  source  category- 
specific  standards  are  promulgated. 
Section  112(j)  addresses  equivalent 
emission  hmitations  to  be  established 
by  the  States  through  title  V  permits  if 
the  EPA  fails  to  promulgate  a  standard 
for  a  category  of  sources  on  the  schedule 
established  under  section  112(e). 

Under  both  of  these  sections.  States 
may  be  re.quired  to  make  case-by-case 
MACT  determinations  for  sources  if  the 


EPA  has  not  yet  established  an 
apphcable  emission  limitation  under 
section  112.  For  example,  under  section 
112(g)(2),  after  the  effective  date  of  a 
title  V  f)ermit  program  in  any  State,  no 
person  may  modify  a  major  source  of 
HAP  in  the  Slate,  unless  the 
Administrator  (or  the  State)  determines 
that  the  M.^CT  emission  limitation 
under  section  112  for  existing  sources 
will  be  met.  This  determination  must  be 
made  on  a  case-by-case  basis  where  an 
applicable  emission  limitation  has  not 
been  estabUshed  by  the  EPA.  A  similar 
determination  involving  new  source 
MACT  must  be  made  before  a  major 
source  is  constructed  or  reconstructed. 

Several  commenters  stated  that  it  was 
unclear  if  the  General  Provisions  are 
intended  to  be  minimum  requirements 
that  would  apply  to  sources  subject  to 
case-by-case  M,^CT  standards 
established  under  sections  112  (g)  and 

(J)- 

The  EPA  is  still  considering  the  most 
appropriate  way  to  hnk  the  General 
Provisions  to  the  case-by-case  MACT 
standards  established  under  sections 
112  (g)  and  (j).  While  the  EPA  beheves 
that  some  requirements  of  the  General 
Provisions  should  apply  to  any  MACT 
standard  established  under  section  112 
(including  case-by-case  MACT 
standards),  the  Agency  also  recognizes 
that  there  may  be  situations  where 
blanket  appUcation  of  the  General 
Provisions  to  a  particular  source  or 
source  category'  may  not  be  appropriate. 
As  discussed  elsewhere  in  this  preamble 
and  as  stated  in  the  apphcabihty  section 
of  the  final  rule,  an  emission  standard 
established  for  a  particular  source 
category  can  override  some  provisions 
of  the  General  Provisions,  as 
appropriate.  The  EPA  is  reviewing 
whether  it  is  appropriate  to  provide 
similar  authority  to  Stales  with 
approved  title  V  permit  programs  to 
override  the  General  Provisions  in  case- 
by-case  MACT  standards  established 
under  sections  112(g)  and  112|j)  and 
how  such  authority  should  be 
implemented.  In  general,  the  EPA 
believes  that  the  General  Provisions 
provide  an  appropriate  framework  for 
many  aspects  of  demonstrating 
compliance  with  case-by-case  MACT 
determinations.  The  issue  of  the 
relationship  of  the  General  Provisions  to 
section  112(g)  and  section  n2(i)  will  be 
addressed  in  the  rulemakings 
implementing  these  subsections  or  in 
future  EPA  guidance  material. 

One  commenter  wanted  the  EPA  to 
clarify  that  the  General  Provisions  are 
superseded  by  forthcoming  subpart  B 
regulations  to  implement  section  112(g). 

The  EPA  disagrees  with  this 
commenter,  From  a  general  perspective. 
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it  cannot  be  stated  that  the  General 
Provisions  would  be  superseded  by 
regulations  established  under  section 
112(g).  Many  definitions  and 
requirements  of  the  General  Provisions 
will  be  appropriate  for  standards 
established  under  section  112(g)  (e.g.. 
definitions  of  key  terms  such  as  "major 
source"  and  "HAP").  However,  as 
discussed  in  the  response  to  the 
previous  comment,  the  EPA  is 
reviewing  whether  it  is  appropriate  to 
allow  case-by-case  MACT  standards 
developed  under  section  112(g)  to 
override  individual  requirements  of  the 
General  Provisions. 

A  commenter  stated  that  the 
definition  of  "federally  enforceable"  in 
the  proposed  General  Provisions  was 
different  from  the  definition  proposed 
in  regulations  to  implement  section 
112(j)  (58  FR  37778,  July  13.  1993).  This 
commenter  further  stated  that  only  one 
definition  should  appear,  and  that  it 
should  be  in  subpart  A. 

The  EPA  agrees  with  the  commenter 
and  intends  that  the  definition  of 
federally  enforceable  in  the  General 
Provisions  should  apply  to  all 
requirements  developed  pursuant  to 
section  112  including  standards 
developed  under  section  112{j)  and 
section  112(g).  A  definition  of  "federally 
enforceable"  was  included  in  the 
proposed  regulations  to  implement 
section  112(j)  because  those  regulations 
were  published  before  the  proposal  date 
of  the  General  Provisions.  The  final 
regulations  implementing  section  112(i) 
of  the  Act  and  forthcoming  regulations 
implementing  section  1 12(g)  will  defer 
to  the  definition  of  federally  enforceable 
that  is  included  in  the  General 
Provisions. 

One  commenter  argued  that  the  issue 
of  preconstruction  review  should  be  left 
to  the  rule  that  will  implement  section 
112(g)  of  the  Act.  Further,  the 
commenter  stated  that  if  the  proposed 
preconstruction  review  requirements  in 
the  General  Provisions  are  adopted,  they 
should  be  consistent  with  procedures  in 
the  section  112(g)  rule. 

The  EPA  disagrees  with  these 
comments.  The  requirements  for 
preconstruction  review  included  in  the 
General  Provisions  are  intended  to 
implement  the  preconstruction  review 
requirements  of  section  112(i)(l)  of  the 
Act.  which  the  EPA  views  as  inherently 
different  from  the  preconstruction 
review  requirements  of  section  112(g). 
Section  112(i)(l)  requires  review  by  the 
EPA  (or  a  State  with  delegated 
authority)  prior  to  the  construction  or 
reconstruction  of  a  major  source  of  HAP 
in  cases  where  there  is  an  applicable 
emission  limitation  that  has  been 
promulgated  by  the  EP.-\  under  sections 


112  (d),  (f),  or  (h);  that  is.  a  national 
emission  standard  has  been 
promulgated.  The  requirements  of  a 
national  emission  standard  undergo 
public  review  and  comment  during 
development  of  the  rule. 

In  contrast,  requirements  in  section 
112(g)  for  review  prior  to  construction, 
reconstruction,  or  modification  of  a 
major  source  address  situations  where  a 
national  emission  standard  has  not  been 
promulgated  and  MACT  must  be 
determined  on  a  case-by-case  basis.  In 
this  situation,  there  has  been  no  prior 
opportunity  for  public  review  of  and 
comment  on  applicable  reouirements. 

This  basic  difference  maxes  it 
appropriate  to  have  separate  provisions 
implementing  the  preconstruction 
review  requirements  of  sections 
112(i)(l)and  112(g)  of  the  Act.  In 
addition,  section  112(g)  does  not  apply 
before  the  effective  date  of  the  title  V 
permit  program  in  each  State,  whereas 
section  112(d)  or  112(h)  standards  may 
go  into  effect  before  the  permit  program 
and  thus  need  independent  regulatory 
provisions  governing  preconstruction 
review. 

One  commenter  said  that  the  EPA 
should  state  that  after  the  effective  date 
of  a  MACT  standard  established  by  the 
EPA.  compliance  with  that  standard  by 
a  source  would  also  constitute 
compliance  with  section  112(g). 

The  EPA  generally  agrees  that 
compliance  with  an  applicable  MACT 
standard  promulgated  by  the  EPA  under 
section  112(d)  or  section  112(h)  also 
would  constitute  compliance  with 
section  112(g).  Although  section  112(g) 
requires  an  administrative 
determination  that  MACT  will  be  met 
whenever  a  major  source  is  constructed, 
reconstructed,  or  modified,  a  case-by- 
case  MACT  determination  is  required 
under  section  112(g)  only  when  no 
apphcable  emission  limitations  have 
been  established  by  the  EPA.  The 
forthcoming  rulemaking  for  section 
112(g)  will  clarify  the  streamlined 
nature  of  the  section  112(g) 
administrative  requirements  for  major 
sources  subject  to  already  promulgated 
standards. 

Several  commenters  were  confused  by 
the  last  sentence  in  proposed 
§  63.5(b)(6)  that  "this  paragraph  is  not 
intended  to  implement  the  modification 
provisions  of  section  112(g)  of  the  Act." 
One  commenter  asked  what  this 
paragraph  was  intended  to  implement  if 
not  section  112(g). 

Section  63.5(b)  is  intended  to  clarify 
the  general  compliance  requirements 
imposed  by  section  112  for  sources 
subject  to  a  relevant  emission  standard 
that  has  been  promulgated  in  part  63 
(which  may  be  major  or  area  sources). 


The  emission  units  or  emission  points 
that  are  subject  to  a  NESHAP  in  a  part 
63  subpart  applicable  to  a  specific 
source  category  are  defined  in  each 
subpart  and  are  designated  as  the 
affected  source.  The  intent  of 
§  63.5(b)(6)  is  simply  to  emphasize  that 
changes  to  an  affected  source  (e.g., 
process  changes  or  equipment 
additions)  that  are  within  the  definition 
of  affected  source  in  the  applicable 
subpart  are  considered  to  be  part  of  that 
affected  source  and.  therefore,  they  also 
are  subject  to  the  standard.  In  the  final 
rule,  additional  language  was  added  to 
§  63.5(b)(6)  to  further  clarify  that  if  the 
change  consists  of  the  addition  of  a  new 
affected  source,  the  new  affected  source 
would  be  subject  to  requirements 
established  in  the  standard  for  new 
sources. 

Section  112(g)  requirements  are  much 
broader  and  different  in  that  they 
address  changes  to  a  major  source, 
regardless  of  whether  a  relevant 
emission  limitation  has  been 
promulgated  by  the  EPA.  These  broader 
requirements  are  being  addressed  in  the 
separate  rulemaking  to  implement 
section  112(g). 

Upon  review  of  the  wording  of  the 
proposed  General  Provisions,  the  EPA 
has  concluded  that  the  statement  in 
proposed  §  63.5(b)(6)  indicating  that  this 
paragraph  is  not  intended  to  implement 
section  112(g)  creates  confusion  rather 
than  clarifying  the  Agency's  intent. 
Therefore,  it  has  been  removed  in  the 
final  rule. 

The  relationship  between  the  General 
Provisions  and  section  112(i)(5)  of  the 
Act  also  has  been  clarified  in  the  final 
rule.  Section  112(il(5)  of  the  Act 
outlines  provisions  for  extensions  of 
compliance  for  sources  that  achieve 
early  reductions  in  HAP  emissions. 
Under  these  provisions,  an  existing 
source  may  comply  with  an  emission 
limitation  promulgated  pursuant  to 
section  112(d)  6  years  after  the 
compliance  date,  provided  that  the 
source  achieves  a  90  percent  (95 
percent,  in  the  case  of  particulates) 
reduction  in  emissions  before  the 
otherwise  apphcable  standard  is  first 
proposed.  Regulations  implementing 
section  112(i)(5)  are  contained  in 
subpart  D  of  part  63. 

Section  63.1(c)(4)  of  the  General 
Provisions  addresses  the  applicability  of 
the  General  Provisions  to  such  sources, 
and  it  has  been  revised  in  the  final  rule. 
The  revision  to  this  section  refiects  the 
fact  that  the  General  Provisions  are 
applicable  to  other  requirements 
established  pursuant  to  section  112  of 
the  Act,  except  when  overridden.  The 
proposed  language  required  that  an 
owner  or  operator  comply  with  the 
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requirements  of  subpart  A  that  are 
specifically  addressed  in  the  extension 
of  compliance.  In  the  final  rule, 
§  63.1(c)(4)  has  been  revised  to  state  that 
an  owner  or  operator  who  has  received 
an  e.xtension  of  compliance  under  the 
early  reduction  program  in  subpart  D 
shall  comply  with  all  requirements  in 
the  General  Provisions  except  those 
requirements  that  are  specifically 
overridden  in  the  extension  of 
compliance.  This  revision  to  the  rule 
clarifies  the  Agency's  intended 
relationship  between  these  two  subparts 
of  p)art  63. 

3.  State  Options  Under  Section  112(1)  of 
the  Act 

Several  comments  were  received  that 
States  should  be  allowed  flexibility  in 
implementing  the  requirements  of  the 
General  Provisions.  General  flexibility 
was  requested  as  well  as  fiexibility  in 
implementing  specific  aspects  such  as 
frequency  of  source  reporting  and  action 
timeUnes  that  may  be  impractical  for 
some  States.  One  commenter  stated  that 
incorporation  of  the  General  Provisions 
into  an  existing  Slate  or  local  program 
will  interfere  with  the  existing  program. 
Another  commenter  stated  that  existing 
State  procedures  and  timelines  for 
preconstruction  review  should 
supersede  the  General  Provisions. 

The  EPA  believes  that  the  opportunity 
for  States  to  have  flexibility  in 
implementing  the  General  Provisions  is 
provided  through  the  rulemaking  that 
implements  section  112(1)  of  the  Act 
(see  subpart  E  of  part  63).  Under  subpart 
E  of  part  63,  each  State  may  develop  and 
submit  to  the  EPA  for  approval  a 
program  for  the  implementation  and 
enforcement  of  emission  standards  and 
other  requirements  promulgated  under 
section  112.  The  EPA  may  approve 
alternative  requirements  or  programs 
submitted  by  States  as  long  as  the 
State's  alternatives  are  at  least  as 
stringent  as  the  Federal  programs  they 
replace.  Thus,  States  have  the 
opportunity  to  propose  to  the  EPA. 
through  the  subpart  E  process, 
alternative  requirements  to  the  General 
Provisions.  Alternative  requirements 
that  could  be  proposed  by  a  State 
include  those  items  (e.g.,  timelines  and 
provisions  for  preconstruction  review) 
cited  by  commenters  on  the  proposed 
General  Provisions. 

An  alternative  requirement  to  a 
General  Provisions  requirement  that  is 
proposed  by  a  State  will  be  reviewed  by 
the  EPA  to  determine  if  it  would 
accomplish  the  same  objective(s)  as  the 
comparable  General  Provisions 
requirement  and  not  compromise 
implementation  and  enforcement  of  part 
fiS  emission  standards. 


Subpart  E  of  part  63  was  promulgated 
in  the  Federal  Register  on  November  26, 
1993  (58  FR  62262 J^This  final 
rulemaking  describes  in  detail  the 
process  for  a  State  to  receive  approval 
for  alternative  requirements  to  those 
promulgated  at  the  Federal  level. 
Additional  guidance  on  this  process  is 
available,  and  information  on  how  to 
obtain  it  is  discussed  in  section  V  of  the 
subpart  E  proposal  preamble  (58  FR 
29296,  May  19,  1993). 

Section  112(d)(7)  of  the  Act  and 
paragraph  63.1(a)(3)  of  the  applicabihty 
section  of  the  General  Provisions  clearly 
indicate  that  an  emission  limit  or  other 
apphcable  requirement  more  stringent 
than  the  General  Provisions  may  be 
issued  under  State  authority.  The  EPA 
believes  that  this,  along  with  the 
opportunity  provided  through  subpart  E 
for  a  State  to  propose  alternative 
requirements,  provides  the  flexibiUty 
that  the  commenters  are  seeking  without 
further  revision  to  the  General 
Provisions.  The  EPA  plans  to 
supplement  the  guidance  developed 
thus  far  for  implementing  section  112(1) 
v\-ilh  additional  material  to  address 
approval  criteria  for  alternative 
procediires  that  may  be  proposed  by  a 
State  in  place  of  the  General  Provisions. 

The  EPA  disagrees  with  the 
commenter  who  stated  that  existing 
procedures  and  timelines  for 
preconstruction  review  in  a  State  should 
automatically  supersede  the  General 
Provisions.  States  seeking  to  implement 
and  enforce  any  prousions  of  their  own 
programs  in  lieu  of  regulations 
estabUshed  by  the  EPA  under  section 
112  must  receive  approval  under  section 
112(1). 

4.  Permitting  of  Section  112  Sources 
Under  Title  V 

Title  V  of  the  Act  instructs  the  EPA 
to  establish  the  minimum  elements  of  a 
national  air  pollution  control  operating 
permit  program  to  be  implemented  by 
State  or  local  agencies  if  they  qualify. 
Owners  or  operators  are  required  to 
obtain  a  permit  when  a  State's  operating 
permit  program  becomes  effective. 
Furthermore,  when  sources  become 
subject  to  part  63  regulations,  these 
regulations  must  be  incorporated  into 
the  permits  for  these  sources.  Permit 
requirements  will  be  drav\'n  directly 
from  the  requirements  in  Federal 
regulations  such  as  NESR.AP.  Thus,  the 
General  P*rovisions  in  this  part  will  form 
the  basis  for  sp>ecific  permit  conditions, 
as  they  form  the  basis  for  specific 
requirements  under  subsequent  part  63 
rulemakings.  The  part  70  regulations 
implementing  the  titJe  V  penr.it 
program,  promulgated  at  57  FR  32250 
(July  21.  1992).  identify  when  a  source 


of  HAP  is  required  to  obtain  a  permit. 
The  promulgated  General  Provisions 
contain  language  that  informs  owners  or 
operators  of  some  of  the  situations  in 
which  a  source  of  HAP  would  be 
required  to  apply  for  a  permit. 

Section  70.3(a)  allows  States  to  defer 
temporarily  the  requirement  to  obtain  a 
permit  for  any  sources  that  are  not  major 
sources  but  would  othen\'ise  be  subject 
to  title  V.  If  the  EPA  approves  a  Stale 
program  with  such  a  deferral  provision, 
the  EPA  will  complete  a  future 
rulemaking  to  consider  the 
appropriateness  of  any  p)ermanent 
exemption  for  categories  of  nonmajor 
sources.  Nonmajor  sources  subject  to  a 
section  112  standard  are  addressed  in 
§  70.3(b),  which  states  that  the  EPA  has 
authority  to  allow  States  to  exempt  or 
defer  these  nonmajor  sources  from 
permitting  requirements,  and  that  the 
EPA  will  exercise  this  aulhonty,  if  at  all. 
at  the  time  of  promulgation  of  a  section 
112  standard.  Consistent  with  this 
provision,  the  EP.^  will  determine  in 
each  future  rulemaking  under  part  63 
that  establishes  an  emission  standard 
that  affects  area  sources  whether  to:  (l) 
Give  States  the  option  to  exclude  area 
sources  affected  by  that  standard  from 
the  requirement  to  obtain  a  title  V 
permit  (i.e.,  by  exempting  the  category 
of  area  sources  altogether  from  the 
permitting  requirement);  (2)  give  Slates 
the  option  to  defer  permitting  of  area 
sources  in  that  category  until  the  EPA 
takes  a  rulemaking  action  to  determine 
applicability  of  the  permitting 
requirements;  or  (3)  confirm  that  area 
sources  affected  by  that  emission 
standard  are  immediately  subject  to  the 
requirement  to  apply  for  and  obtain  a 
title  V  permit  in  all  States. 

Although  the  EPA  will  decide 
whether  and  when  to  permit  regulated 
area  sources  in  each  applicable  part  63 
rulemaking,  the  Agency  believes,  in 
general,  that  it  is  appropriate  for  all 
sources  regulated  under  part  63  to 
undergo  the  title  V  permitting  process. 
as  this  will  enhance  effective 
implementation  and  enforcement  of  the 
requirements  of  section  112  of  the  Act. 
Unless  a  determination  by  the  EPA  is 
made  bv  rule  that  compliance  with 
permitting  requirements  by  regulated 
area  sources  would  be  "impractical, 
infeasible,  or  unnecessarily 
burdensome"  and  thus  an  exemption  is 
appropriate  or  the  EPA  allows  States  to 
exercise  their  option  to  defer  permitting 
of  area  sources,  all  affected  sources 
under  part  63.  including  area  sources. 
will  be  required  to  obtain  a  permit. 
Thus,  affected  area  sources  will  be 
immediately  subject  to  part  70  when 
they  become  subject  to  a  part  63 
emission  standard.  (When  area  sources 
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become  subject  to  part  70  they  will  have 
up  to  12  months  to  apply  for  a  permit.) 
Section  63, 1(c)(2)  of  the  final  General 
Provisions  has  been  revised  to  clarify 
that  emission  standards  established  in 
part  63  will  specify  what  the  permitting 
requirements  will  be  for  area  sources 
affected  by  those  standards,  and  that  if 
a  standard  remains  silent  on  these 
matters,  then  nonmajor  sources  that  are 
subject  to  the  standard  are  also  subject 
to  the  requirement  to  obtain  a  title  V 
permit  without  deferral. 

D.  Monitoring  and  Performance  Testing 
Requirements 

1.  Monitoring 

a.  Relationship  to  part  64.  Some 
commenters  said  that  the  part  63 
monitoring  requirements  are  duplicative 
of  the  part  64  enhanced  monitoring 
program.  Alternatively,  other 
commenters  claimed  that  all  of  the 
monitoring  requirements  should  be 
included  in  each  part  63  subpart. 

The  proposed  part  64  enhanced 
monitoring  program  (58  FR  54648, 
October  22,  1993)  applies  only  to 
existing  regulations  and  does  not  apply 
to  new  regulations  being  developed 
under  part  63.  Furthermore,  the 
proposed  part  64  provisions  only  apply 
to  major  sources,  while  the  General 
Provisions  can  apply  to  area  sources  as 
well.  The  EPA  will  incorporate  the 
concept  of  enhanced  monitoring 
directly  into  all  new  rules  under  part  63, 
This  approach  is  consistent  with  the 
statement  in  the  preamble  to  the  part  70 
operating  permits  program  ()uly  21. 
1992.  57  FR  32250)  that  all  future 
rulemakings  will  have  no  gaps  in  their 
monitoring  provisions.  The  General 
Provisions  include  generic  requirements 
that  apply  to  all  affected  sources,  while 
individual  subparts  under  part  63  will 
include  additional  monitoring 
provisions  specific  to  each  source 
category. 

b.  Definition  of  "continuous 
monitoring  system. "  Commenters  said 
that  the  definitions  for  CMS  and 
continuous  emission  monitoring 
systems  (CE.MS)  are  very  broad  and 
appear  to  include  total  equipment.  For 
example,  sample  systems  may  be  used 
to  serve  several  analyzers,  all  of  which 
are  considered  one  CMS.  If  one  analyzer 
fails,  the  proposed  rule  appears  to 
assume  that  the  entire  CMS  has  failed, 
and  data  from  properly  functioning 
analyzers  may  not  be  used  because  one 
analyzer  has  failed  to  function  properly. 

Some  commenters  said  that 
§  63.8(c)(6)  should  be  revised  to  clearly 
distinguish  between  CEMS,  continuous 
opacity  monitoring  systems  (COMS). 
and  continuous  parameter  monitors.  In 


particular,  the  measurement  devices 
used  to  monitor  parameters  such  as 
temperature,  flow,  and  pressure  are  very 
stable  and  do  not  require  frequent  or 
ongoing  caUbration  error 
determinations.  One  commenter  said 
that  language  should  be  added  that 
states:  "Continuous  parameter 
monitoring  systems  (CPMS's)  must  be 
caUbrated  prior  to  installation  and 
checked  daily  for  indication  that  the 
system  is  responding.  If  the  CPMS 
includes  an  internal  system  check, 
results  must  be  recorded  and  checked 
daily  for  proper  operation." 

One  commenter  said  that  the  EPA 
should  review  §63.8  to  amend 
references  to  "continuous  monitoring 
systems"  whenever  a  requirement 
should  not  apply  to  continuous 
parameter  monitoring  systems. 

Another  commenter  said  that  the  EPA 
should  differentiate  between  CMS  and 
continuous  parameter  monitoring 
systems  when  setting  calibration  drift 
provisions  in  §  63.8(c)(1). 

After  review  of  these  comments,  the 
Administrator  determined  that  the 
definition  of  "continuous  monitoring 
system"  should  be  clarified.  The 
definition  of  CMS  has  been  clarified  to 
include  any  system  used  to  demonstrate 
compliance  with  the  applicable 
regulation  on  a  continuous  basis  in 
accordance  with  the  specifications  for 
that  regulation.  The  definition  has  been 
changed  as  follows: 

Continuous  monitoring  system  (CMS)  is  a 
comprehensive  term  that  may  include,  but  is 
not  limited  to.  continuous  emission 
monitoring  systems,  continuous  opacity 
monitoring  systems,  continuous  parameter 
monitoring  systems,  or  other  manual  or 
automatic  monitoring  that  is  used  for 
demonstrating  compliance  with  an 
applicable  regulation  on  a  continuous  basis 
as  defined  by  the  regulation. 

This  definition  is  intended  to  apply  to 
the  CMS  required  by  the  regulation  for 
a  regulated  pollutant  or  process 
parameter.  If  any  portion  of  such  a  CMS 
fails  (e.g.,  fiow  analyzer),  the  CMS  data 
cannot  be  used  for  compliance 
determination  and  the  entire  CMS  is  out 
of  control.  The  repair  of  the  faulty 
portion  of  the  CMS  and  a  subsequent 
successful  performance  check  of  that 
portion  would  bring  the  entire  CMS 
back  into  operation. 

If.  for  example,  the  regulation  requires 
a  CEMS  for  each  of  two  pollutants  (e.g., 
SO2  and  NO,)  and  the  two  CEMS  share 
diluent  analyzers,  failure  of  one  of  the 
pollutant  analyzers  (e.g.,  the  SO2 
analyzer)  would  not  necessarily  put  the 
NO,  CEMS  into  an  out-of-control 
situation.  The  distinction  is  that  these 
are  two  CEMS,  not  one.  On  the  other 
hand,  if  the  diluent  analyzer  serving 


both  CEMS  fails,  both  CI:MS  are  out  of 
control. 

The  definition  of  CMS  was  revised  to 
include  continuous  parameter 
monitoring  system  with  the  intent  that 
basic  performance  requirements  that 
appear  in  the  General  Provisions  would 
apply  to  all  CMS  including  continuous 
parameter  monitoring  systems. 
Responses  to  other  comments  and 
subsequent  revisions  to  the  regulation 
further  clarify  that  performance 
specifications  relevant  to  certain  types 
of  CMS  would  be  proposed  and 
promulgated  with  accompanying  new 
regulations,  and  would  indicate 
precisely  what  performance 
requirements  apply  and  the  frequency  of 
checks,  and  other  requirements,  beyond 
those  in  the  General  Provisions. 

The  general  CMS  performance 
requirements  outlined  in  the  General 
Provisions  apply  to  any  type  of  CMS, 
including  continuous  parameter 
monitoring  systems.  The  General 
Provisions  sections  that  define  daily  and 
other  periodic  performance  checks  and 
requirements  for  CMS  consistently  refer 
to  applicable  performance  specifications 
and  individual  regulations  for 
procedures  and  other  specific 
requirements.  Individual  regulations 
may  include  more  or  less  restrictive 
performance  requirements,  as 
appropriate. 

c.  Relevance  of  part  60  perfonnance 
specifications.  According  to  some 
commenters,  §§  63.8(c)(2),  (c)(3),  and 
(e)(4)  of  the  proposed  General 
Provisions  require  continuous 
monitoring  systems  to  meet  existing  part 
60  performance  specifications,  which 
were  written  for  criteria  pollutant 
measurement  and  contain  many  items 
that  are  not  applicable  to  HAP.  New 
methods,  specific  to  KAP,  should  be 
proposed  for  public  comment. 

Tne  EPA  agrees  with  the  commenters. 
Therefore,  all  references  to  part  60 
CEMS  performance  specifications  have 
been  deleted.  Specific  methods  to 
evaluate  CEMS  performance  will  be 
included  within  the  individual  subparts 
of  part  63.  It  should  be  noted  that,  if 
appropriate,  these  subparts  may  refer  to 
Appendix  B  of  part  60.  However,  in  all 
instances,  the  required  performance 
specifications  for  an  individual  subpart 
will  be  subject  to  public  comment  upon 
proposal. 

d.  Repair  period  for  continuous 
monitoring  systems.  According  to  some 
commenters.  the  proposed  7-day  period 
for  the  repair  of  CMS  in  §  63.8(c)(1)  is 
too  restrictive,  for  example,  in  cases 
where  a  major  component  has  failed  and 
replacement  parts  may  not  be  available 
within  7  days.  In  addition,  when  a 
critical  component  fails  and  is  replaced. 
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the  entire  monitoring  system  may  have 
to  undergo  another  performance 
specification  test  and/or  extensive 
recalibration.  These  requirements  may 
take  up  to  14  days  to  perform.  The  EPA 
should  clarify  that  there  is  no  violation 
in  situations  where  the  repairs  or 
adjustments  require  more  than  7  days, 
so  long  as  the  owner  or  operator 
responds  with  reasonable  promptness. 
The  adoption  of  the  part  64  approach, 
which  requires  the  submittal  of  a 
corrective  action  plan  and  schedule  in 
the  event  of  a  monitor  failure,  would  be 
more  reasonable  than  specifying  a 
specific  time  period  and  would  increase 
the  consistency  between  the  two  rules. 
Alternatively,  a  longer  time  period  for 
repair  of  systems  should  be  allowed 
either  in  the  General  Provisions  or  in 
each  individual  standard.  One 
commenter  said  that  §  63.8(c)  should  be 
revised  to  allow  up  to  10  days  of 
downtime  per  quarter.  Finally,  the  EPA 
could  estabhsh  a  minimum  level  of 
acceptable  data  collection  frequency 
(e.g.,  75  to  95  percent  monthly),  which 
would  provide  up-front  time  flexibility 
for  repairs  and  adjustments  without 
compromising  environmental  benefit. 

One  commenter  said  that  the  EPA 
must  provide  downtime  for  routine 
maintenance  because  proper 
maintenance  of  the  equipment  will 
extend  the  life  of  the  equipment  as  well 
as  ensure  the  quahty  of  data  collected 
by  the  CMS.  Section  63.8(c)(4)  should 
be  revised  to  add  the  exclusion  of 
maintenance  periods  from  the  operation 
requirements.  Another  commenter  said 
that  the  owner  or  operator  should  not  be 
required  to  conduct  sampling  or  daily 
zero  and  high-level  checks  if  the 
manufacturing  process  is  not  in 
operation,  and  that  process  shutdowTis 
should  be  included  in  the  list  of 
"exempted"  periods  under  §  63.8(c)(4). 
Finally,  one  commenter  said  that 
§  63.8(c)(4)  should  be  revised  to  include 
performance  evaluations  and  other 
quality  assurance/quality  control 
activities  as  exceptions  to  the  downtime 
reporting  requirements. 

After  consideration  of  these 
comments,  the  EPA  has  revised 
§  63.8(c)(1)  to  require  "immediate" 
repair  or  replacement  of  CMS  parts  that 
are  considered  "routine"  or  otherwise 
predictable.  The  startup,  shutdown,  and 
malfunction  plan  required  by 
§  63.6(e)(3)  will  identify  those  CMS 
malfunctions  that  fall  into  the  "routine" 
categor}',  and  the  owner  or  operator  is 
required  to  keep  the  necessary  parts  for 
repair  of  the  affected  equipment  readily 
available.  If  the  plan  is  followed  and  the 
CMS  repaired  immediately,  this  action 
can  be  reported  in  the  semiannual 


startup,  shutdown,  and  malfunction 
report  required  under  §63.10(d)(5)(i). 

For  those  events  that  affect  the  CMS 
and  are  considered  atypical  (i.e.,  not 
addressed  by  the  startup,  shutdown,  and 
malfunction  plan),  the  owner  or 
operator  must  report  actions  that  are  not 
consistent  with  the  startup,  shutdown, 
and  malfunction  plan  within  24  hours 
after  commencing  actions  inconsistent 
with  the  plan.  The  owner  or  operator 
must  send  a  follow-up  report  within  2 
weeks  after  commencing  inconsistent 
actions  that  either  certifies  that 
corrections  have  been  made  or  includes 
a  corrective  action  plan  and  schedule. 
This  approach  is  similar  to  the  approach 
in  40  CFR  part  64  regarding  monitor 
failures.  The  ovMier  or  operator  should 
be  able  to  provide  proof  that  repair  parts 
have  been  ordered  or  any  other  records 
that  would  indicate  that  the  delay  in 
making  repairs  is  beyond  his  or  her 
control.  Otherwise,  it  would  cause 
enforcement  difficulties  to  decide  when 
a  delay  is  caused  in  spite  of  best  efforts 
and  when  the  delay  is  caused  by  less 
than  best  efforts.  Therefore,  all  delays 
beyond  the  2-week  period  may  be 
considered  v^olations.  As  discussed  in 
section  2.4.8  of  the  promulgation  BID,  if 
the  delay  is  caused  by  a  malfimction 
and  the  source  follows  its  malfunction 
plan,  that  is  not  considered  a  violation. 

The  Agency  agrees  with  the 
commenter  that  routine  maintenance  of 
all  CMS  is  necessary  and  has  revised 
§  63.8(c)(4)  to  include  maintenance 
periods  in  the  list  of  periods  when  CMS 
are  excepted  from  the  monitoring 
requirements. 

2.  Performance  Testing 

a.  Relationship  to  other  testing 
requirements.  Several  commenters  had 
concerns  regarding  the  relationship 
between  the  requirements  in  §  63.7, 
Performance  testing  requirements,  and 
the  testing  requirements  that  will  be 
contained  in  other  subparts  of  part  63. 
One  commenter  noted  a  discrepancy 
between  proposed  §  63.7(e),  which 
requires  performance  testing  under 
representative  conditions,  and 
§63.103(b)(3)  of  the  proposed 
Hazardous  Organic  NESHAP  (HON) 
(December  31,  1992,  57  FR  62690), 
which  requires  performance  testing  at 
"maximum"  representative  operating 
conditions,  and  the  commenter  asked 
that  the  EPA  either  make  the 
performance  test  requirements 
consistent  for  all  part  63  subparts  or 
allow  sources  to  defer  to  the  HON 
requirement.  Another  commenter 
indicated  that  performance  tests  may 
not  always  be  meaningful,  particularly 
in  situations  where  the  applicable 


subpart  requires  the  elimination  of  the 
use  of  HAP  in  the  process. 

Other  commenters  stated  that 
methods  for  performance  testing  should 
be  defined  in  each  individual  NESHAP 
under  part  63  and  that  methods  under 
analysis  by  the  EPA  should  be  subject 
to  comment  by  the  regulated 
community.  Others  objected  to  reference 
to  methods  contained  in  the  appendices 
of  part  60  because  they  are  for 
measuring  criteria  pollutants  and  not 
HAP. 

The  testing  requirements  contained  in 
§  63.7  are  general  and  represent  an 
infrastructure  for  performance  testing  as 
required  by  the  individual  standards 
developed  under  part  63.  The  general 
testing  requirements  contained  in  §  63.7 
specify  when  the  initial  performance 
test  must  be  conducted,  under  what 
operating  conditions  the  test  must  be 
conducted,  the  content  of  the  site- 
specific  test  plan,  how  long  the  Agency 
has  to  review  the  test  plan  (if  review  is 
required — see  next  comment),  how 
many  runs  are  needed,  procedures  for 
applying  for  the  use  of  an  alternative 
test  method,  procedures  to  request  a 
waiver  of  the  performance  test,  and 
other  general  requirements.  Each 
subpart  will  include  specific  testing 
requirements,  such  as  the  test  method 
that  must  be  used  to  determine 
compliance,  the  required  duration  and 
frequency  of  testing,  and  any  other 
testing  requirements  unique  to  that 
standard. 

As  described  in  §  63.7(a)(4),  subparts 
may  contain  testing  provisions  that 
supersede  portions  of  §  63.7.  The 
example  in  the  proposed  HON  (subpart 
F)  cited  by  the  commenter  is  a  prime 
illustration  of  this  situation.  Section 
63.103(b)(3)  of  the  proposed  subpart  F 
states  that  "Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  §  63.7(e),  except  that  performance 
tests  shall  be  conducted  at  maximum 
representative  operating  conditions  for 
the  process  *   *   *."  (December  31.  1992. 
57  FR  62690).  This  section  clearly  states 
that  all  of  the  requirements  of  §  63.7(e) 
apply,  except  that  the  test  must  be 
conducted  at  maximum  operating 
conditions,  instead  of  at  representative 
conditions,  as  required  by  §  63.7(e).  It  is 
also  possible  that  the  EPA  could  waive 
all  performance  testing  requirements  for 
a  particular  standard  if  it  is  determined 
that  performance  tests  could  not  be  used 
for  determining  compliance  with  the 
standard,  and  other  procedures,  in  lieu 
of  performance  testing,  would  be 
specified  for  the  determination  of 
compliance. 

For  each  subpart,  the  EPA  will 
evaluate  the  possibility  of  using  existing 
test  methods  that  are  contained  in  parts 
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51.  60.  and  61.  However,  if  a  prtrviously 

promulgated  method  is  not  appropriate, 
the  EPA  will  propose  a  new  test 
roothod.  Any  requirement  to  test  for 
HAP  in  part  63,  other  than  the 
roquiremects  in  §  63.7,  and  any  new  test 
metbod(5.),  will  be  subject  to  public 
commont      the  time  the  standard  and 
method  are  proposed. 

b.  Definition  of  "repreficntathv 
performance."  Several  comroenters had 
concerns  rrgarding  the  lack  of  a 
definition  of  "representative 
performance"  required  for  performance 
test  conditions.  c5ne  commenter  said 
that  §  63.7(e)  should  be  revised  to  reflect 
maximiim  design  operating  conditions 
that  the  source  or  control  dence  will 
normally  expejience.  Sercral 
commenters  stated  that  the  source 
should  be  allowed  to  determine 
representati'-'e  operating  conditions  for  a 
performar.ee  test.  One  commenter 
thought  that  the  source  should 
determine  representative  operating 
conditions,  subject  to  EPA  approval, 
/jiolher  commenter  stated  that 

§  63.7(e)(1)  is  acceptable  as  proposed. 

The  term  "representative 
performar.-e"  u.sed  in  §63. 7(e)  meaiis 
performar.  ■  of  the  source  that 
represents  "normal  operating 
conditions."  At  some  facihties,  normal 
operating  conditions  may  represent 
maximum  design  operating  conditions. 
In  any  event,  representative 
performance  or  conditions  under  which 
the  source  will  normally  operate  are 
established  during  the  initial 
porformance  test  aiid  will  serve  as  the 
basis  for  comparison  of  representative 
perforraance  during  future  performance 
ti'sts  To  clarify  this  intent,  a  phrase  has 
been  added  in  §63.7{o)  to  indicate  that 
representative  performance  is  that  based 
on  normal  operating  conditions  for  the 
source. 

c.  Two  performance  tests. 
Commenters  said  that,  for  sources 
constructed  ^^i'Ji  the  proposed  rule  in 
mind,  the  EPA  should  not  require  two 
performance  tf»sts  under  §  63.7(a)(2)(ix) 
if  one  wil'  '-ufBce.  As  proposed, 
§63.7(a)(2Hix)  requires  that,  if  the 
owner  or  operator  commences 
construction  or  reconstruction  after 
proposal  and  before  promulgation  of  a 
part  63  standard  and  if  the  promulgated 
standard  is  more  stringent  than  the 
proposed  standard,  the  owner  or 
operator  must  conduct  a  performance 
test  to  demonstrate  compUance  with  the 
proposed  standard  within  120  dav-s  of 
the  promulgation  (i.e  ,  effective)  date 
and  a  second  performance  test  within  3 
years  and  120  days  from  the  effective 
date  of  the  standard  to  demonstrate 
compliance  with  the  promulgated 
standard.  The  commenter  said  that  if  the 


source  can  comply  with  the  more 
stringent  promulgated  standard  within 
120  days  of  the  effective  date,  it  should 
onlv  be  required  to  perform  one  test. 

Tlie  EPA  does  not  believe  that  an 
additional  performance  test  ir-  an 
unreasonable  burden,  given  that  the 
source  is  allowed  an  addidonal  3  years 
to  come  into  compliance  with  the 
promulgated  part  63  standard.  However, 
the  EPA  agrees  with  the  commenter  that 
if  the  source  chooses  to  comply  with  the 
promulgated  standard  within  180  days 
(changed  from  120  days  per  the 
discussion  in  section  IV.G.Z.b  of  this 
preamble)  of  the  effective  date,  then  a 
second  performance  test  should  not  be 
required.  While  this  was  always  the 
intent  of  this  section,  the  EPA  also 
agrees  that  this  section  of  the  proposed 
rule  could  have  bean  interpreted  to 
require  two  source  tests  in  all  situations. 
Therefore,  §63.7(a)(2)(ix)  has  been 
revised  to  allow  owners  or  operators  of 
ne\v  or  reconstructed  sources  the  option 
to  comply  with  the  promulgated 
standards  within  180  days  after  the 
standard's  effective  date. 

d.  Re\iew  of  site-specific  test  plans. 
The  provisions  pertaining  to  site- 
specific  test  plans  contained  in 
§  63.7(c)(2)  received  a  great  deal  of 
attention  from  commenters.  Several 
commenters  indicated  that  the  level  of 
detail  required  in  the  site-specific  test 
plan  would  create  an  unreasonable 
burden.  One  commenter  estimated  that 
it  could  take  up  to  2  years  to  prepare  a 
test  plan  with  the  level  of  detail 
required  in  §63. 7(c)(2).  Many  suggested 
that  site-specific  test  plans  should  be 
required  only  when  there  is  a  deviation 
from  the  reference  methods. 

A  number  of  commenters  believe  the 
proposed  requirements  that  every  site- 
specific  test  plan  be  submitted  to  the 
Agency,  and  then  approved  by  the 
Agency  within  15  days,  would  be 
extremely  burdensome  for  both  the 
owners  and  operators  and  regulatory 
agencies. 

As  a  result  of  these  comments, 
significant  chaiiges  have  been  made  to 
§  63.7(c).  Owners  or  operators  still  must 
prepare  site-specific  test  plans,  and  the 
required  elements  of  such  plans  are  the 
same  as  those  proposed.  The  EPA 
believes  the  requirements  of  the  test 
plan  are  basic  and  necessary  to  ensure 
that  the  test  will  be  conducted  properly. 
However,  the  requirement  that  all  site- 
specific  test  plans  be  submitted  to,  and 
approved  by .  the  Administrator  has 
been  deleted.  The  rationale  for  these 
decisions  is  discussed  in  the  following 
paragraphs. 

The  Agency  believes  tbdt  test  plans 
should  be  prepared  for  all  performance 
tests.  The  test  plan  assures  that  all 


involved  parties  understand  the 
objectives  and  details  of  the  test 
program.  A  well-planned  test  program  is 
vital  to  ensure  that  the  source  is  in 
compliance  with  the  standard.  The  EPA 
does  not  believe  that  the  preparation  of 
site-specific  test  plans  is  overly 
burdensome  to  facilities.  In  fact, 
experienced  testing  professionals 
routinely  prepare  site-specific  test  plans 
(including  quality  assurance  programs) 
that  would  meet  the  performance  test 
requirements  of  §63. 7(c)(2). 

In  addition,  the  EPA  has  created  a 
guideline  document.  "Preparation  and 
Review  of  Site- Specific  Test  Plans  ' 
(December  1991)  to  assist  owners, 
operators,  and  testing  professionals  in 
the  preparation  of  complete  site-specific 
test  plans.  This  guidance  can  be 
downloaded  from  the  EPA  Office  of  Air 
Quality  Planning  and  Standards  bulletin 
board,  the  Technology  Transfer  Network 
(TTN). 

Upon  review  of  the  comments, 
particularly  those  from  State  and  local 
agencies,  the  EPA  decided  that  it  was 
appropriate  to  make  sigrJficant  changes 
in  the  provisions  requiring  submittal 
and  approval  of  site-speofic  test  plans. 
As  noted  above,  each  affected  source 
owner  or  operator  must  prepare  a  site- 
specific  test  plan.  However,  owners  or 
operators  are  only  required  to  submit 
this  plan  to  the  Agency  for  review  and 
approval  upon  request  from  the 
Administrator  (or  delegated  State).  In 
addition,  the  provisions  relating  to  the 
approval  of  site-specific  test  plans  ha^'e 
been  modified  to  allow  greater 
flexibility:  that  is,  Lhe  timelmes  have 
been  modified  to  allow  more  time  for 
interim  activities  performed  by  both  the 
Administrator  and  the  owner  or 
operator. 

In  order  to  be  consistent  with  the 
changes  made  regarding  performance 
test  plans,  the  EPA  has  also  revised 
§  63.8(d)(2)  of  the  General  Provisions, 
and  the  submittal  of  a  site-specific 
performance  evaluation  test  plan  for  the 
evaluation  of  CMS  performance  is  also 
optional  at  the  Administrator's  request. 

£■.  Construction  and  Reconstruction 

1.  Definition  of  Reconstruction 

In  response  to  comments,  the  EPA  has 
revised  the  definition  of  reconstruction 
to  make  it  clearer  and  easier  to 
understand.  The  revised  definition 
clarifies  that  reconstniction  may  refer  to 
an  affected  or  a  previously  unaffected 
source  that  becomes  an  affected  source 
upon  reconstruction.  This  definition 
also  clarifies  that  the  source  must  be 
able  to  meet  the  relevant  standards 
established  by  the  Administrator  or  by 
a  State.  Major  affected  sources,  or 
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previously  imaffected  major  sources  that 
reconstruct  to  become  major  affected 
sources,  must  undergo  preconstruction 
review  in  accordance  with  procedures 
described  in  §§  63.5  (b)(3)  and  (d). 
Affected  sources  that  are  nonmajor  or 
previously  unaffected  norunajor  sources 
that  reconstruct  must  submit  a 
notification  in  accordance  with 
§  63.5(b)(4).  but  they  are  not  required  to 
undergo  preconstruction  review. 

2.  Construction/Reconstruction  Plan 
Review 

Comments  also  were  received  on  the 
need  for  procedures  governing  the 
review  of  construction  and 
reconstruction  plans  under  proposed 
§  63.5(c).  State  and  local  agencies 
commented  that  they  do  not  have  the 
resources  to  conduct  optional  plan 
reviews  at  the  source's  request,  nor  did 
they  feel  that  this  is  an  appropriate 
requirement  for  the  General  Provisions. 

Upon  review  of  these  comments,  the 
Agency  has  decided  to  delete  §  63.5(c) 
from  the  final  rule.  While  the  Agency 
encourages  communication  between 
delegated  authorities  and  owners  or 
operators  of  new  or  reconstructed 
sources  that  may  be  affected  by  a  part 
63  standard  during  the  preparation  of 
construction/reconstruction 
applications,  the  Agency  has  decided  to 
reduce  the  burden  on  State  and  local 
agencies  by  not  mandating  the  informal 
review  of  plans  in  the  General 
Provisions. 

One  State  agency  indicated  that  the 
General  Provisions  should  allow 
existing  State  construction  permit 
programs  to  be  used  as  the 
administrative  mechanism  for 
performing  preconstruction  reviews  for 
sources  subject  to  part  63  standards.  As 
discussed  in  greater  detail  in  section 
IV.C.3  of  this  preamble,  States  can  use 
existing  construction  permit  programs 
to  implement  the  provisions  in  §  63.5  if 
the  programs  are  approved  under  the 
section  112(1)  approval  process 
developed  in  subpart  E  of  part  63. 

3.  Determination  of  Reconstruction 

Several  commenters  had  concerns 
about  the  manner  in  which 
reconstruction  determinations  would  be 
made.  One  commenter  indicated  that 
replacements  "in-kind"  and  retrofitting 
should  be  exempt  from  a  reconstruction 
determination.  Other  commenters  felt 
that  the  cost  of  control  devices  to 
comply  with  existing  source  MACT, 
reasonably  available  control  technology, 
or  any  other  emissions  standard  should 
not  be  included. 

The  reconstruction  determination 
formula  is  based  upon  factors  outlined 
in  the  rule,  including  a  fixed  capital  cost 


comparison  between  a  replacement 
project  and  a  comparable  new  source. 
This  cost  comparison  may  include  the 
cost  of  control  equipment,  consistent 
with  the  EPA's  existing  policy  as  stated 
in  the  December  16.  1975  Federal 
Register  notice  (see  40  FR  58416)  that 
deals  with  modification,  notification, 
and  reconstruction  requirements  under 
40  CFR  part  60.  The  preamble  to  that 
regulation  states  that: 

The  terra  "fixed  capital  cost"  is  defined  as 
the  capital  needed  to  provide  all  the 
depreciable  components  and  is  intended  to 
include  such  things  as  the  costs  of 
engineering,  purchase,  and  installation  of 
major  process  equipment,  contractors'  fees, 
instrumentation,  auxiliary  facilities, 
buildings,  and  stmctures.  Costs  associated 
with  the  purchase  and  installation  of  air 
pollution  control  equipment  (e.g..  baghouses. 
electrostatic  precipitators,  scrubbers,  etc.)  are 
not  considered  in  estimating  the  fixed  capital 
cost  of  a  comparable  entirely  new  facility 
unless  that  control  equipment  is  required  as 
part  of  the  process  (e.g.,  product  recovery). 

Retrofitting  and  replacements  are  the 
type  of  activities  to  which  the 
reconstruction  provisions  are  intended 
to  apply.  In  those  instances  where 
changes  are  instigated  specifically  to 
comply  with  a  relevant  part  63  standard, 
and  the  changes  are  integral  to  the 
process,  it  is  not  the  EPA's  intent  to 
penahze  existing  sources  by  subjecting 
them  to  new  source  MACT 
requirements. 

4.  Application  for  Approval  of 
Construction  or  Reconstruction 

Several  commenters  objected  to  the 
requirement  that  new  major  affected 
sources  submit  an  application  for 
approval  of  construction  or 
reconstruction  180  days  before 
construction  or  reconstruction  is 
planned  to  commence. 

Although  the  EPA  does  not  agree  with 
the  commenters'  contention  that  the 
180-day  time  period  is  overly 
burdensome.  §63.5(d)(l)(i)  of  the  final 
rule  has  been  revised  to  allow  owners 
and  operators  of  new  major  affected 
sources  greater  discretion  in  the  timing 
of  submitting  applications.  The  final 
rule  requires  owners  or  operators  to 
submit  the  application  "as  soon  as 
practicable"  before  the  construction  or 
reconstruction  is  planned  to  commence. 
The  burden  is  on  the  owner  or  operator 
to  ensure  that  the  application  is 
submitted  in  a  timely  fashion,  so  that 
adequate  review  may  take  place  under 
the  procedures  specified  in  §  63.5(e)  and 
commencement  of  construction  or 
reconstruction  will  not  be  delayed.  The 
EPA  believes  it  is  in  owners'  and 
operators'  best  interests  to  submit 
preconstruction  review  applications  as 


earlv  as  is  feasible.  The  requirements  in 
§  63.9(b)(4)(i)  and  §  63.9(b)(5)  for  a 
notification  of  intention  to  construct  or 
reconstruct  a  new  major  affected  source 
or  a  new  affected  source  have  also  been 
revised  to  reflect  this  change  in  the  final 
rule. 

F.  Operation  and  Maintenance 
Requirements:  Startup,  SbutdoiM},  and 
Malfunction  Plans 

1.  Content  of  Plans 

Several  commenters  complained  that 
the  §  63.6(e)(3)(i)  requirement  that  the 
startup,  shutdown,  and  malfunction 
plan  contain  detailed  "step-by-step" 
procedures  for  operating  and 
maintaining  the  source  during  periods 
of  startup,  shutdown,  and  malfunction" 
was  overly  burdensome  and  did  not 
allow  the  facility  to  devise  maintenance 
actions  that  would  ensure  compliance 
with  the  relevant  emission  limitation.  In 
addition,  commenters  said  that  the 
overall  level  of  detail  required  in  the 
startup,  shutdown,  and  malfunction 
plan  was  excessive. 

Commenters  said  that  the  plan  should 
focus  only  on  equipment  that  is  actually 
used  to  achieve  and  maintain 
compliance  with  a  relevant  standard 
such  as  pollution  abatement  equipment, 
process  equipment  used  as  the  last  piece 
of  recovery  equipment  if  not  followed 
by  emission  control  equipment, 
emission  or  parameter  monitoring 
equipment,  and  recordkeeping 
equipment.  Also,  §63.6(e)(3)(i)  should 
be  revised  to  clarify  that  the  plan 
requirements  apply  to:  "malfunctioning 
process  and  air  pollution  equipment 
used  to  comply  with  the  relevant 
standard."  Another  commenter  said  that 
process  equipment  should  not  be 
included  in  the  plan  because  companies 
already  have  adequate  incentives  to 
maintain  their  process  equipment. 

Another  comment  concerned  the 
timeframe  under  which  the  plan  must 
be  developed  and  implemented.  The 
commenter  noted  that  §C3.6(e)(3)(i) 
implies  that  the  source  might  have  to 
develop  tlie  plan  before  the  compliance 
date  for  the  relevant  standard  or  startup. 

The  EPA  intends  the  startup, 
shutdown,  and  malfunction  plans  to  be 
thorough.  On  the  other  hand,  the  EPA 
expects  these  plans  to  be  based  on 
reasonable  evaluations  by  the  owner  or 
operator,  and  the  plans  are  intended  to 
provide  flexibility  to  the  owner  or 
operator  to  act  appropriately  at  all  times 
to  reduce  emissions  during  these  events. 
The  requirement  for  "step-by-step" 
procedures  has  been  deleted  because  it 
conveys  a  level  of  detail  that  is  not 
always  needed.  In  addition,  the 
suggestion  to  limit  the  requirements  to 
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that  equipr  ^nt  that  can  have  an  effect 
en  compliance  with  the  relevant 
standard  has  been  adopted  as  well. 
Process  equipment  may  be  included, 
however,  because  process  equipment 
can  affect  emissions. 

In  general,  the  level  of  detail  is  left  to 
the  discretion  of  the  owTier  or  operator 
who  must  decide  how  much  detail  plant 
personnel  need  in  order  to  ensure 
proper  operation  and  maintenance  of 
equipment  during  startup,  shutdown, 
and  malfunction  events.  Excess 
emissions  occur  during  these  events 
when  air  pollution  is  emitted  in 
quantities  greater  than  anticipated  by 
the  applicable  standard.  Excess 
emissionr.  are  often  determined  by 
compliance  monitoring  required  by  the 
applicable  standard.  If  excess  emissions 
are  not  reasonably  anticipated  during 
these  events,  the  plans  could  be  very 
simple.  Altpmatively.  if  excess 
emissions  .  ■'  expected  to  occur  during 
startup,  shutdown,  or  malfunction 
events,  the  plan  needs  to  be 
correspondingly  detailed  to  ensure  that 
appropriate  actions  are  taken  to  control 
t!ie  emissions. 

Excess  emissions  are  typically  direct 
indications  of  noncompliance  with  the 
emission  standard  and,  therefore,  are 
directly  enforceable.  Without 
demonstrating  that  a  startup,  shutdown, 
or  malfunction  event  caused  the  excess 
emissions,  the  owner  or  operator  cannot 
certify  compliance.  In  such  instances 
where  the  excess  emissions  occurred 
during  a  startup,  shutdown,  or 
malfunction,  the  owner  or  operator  must 
also  have  followed  the  plan  to  certify 
compliance.  If  the  owner  or  operator 
prepares  a  deficient  plan,  the  EP.A.  can 
request  that  the  plan  be  upgraded  and 
may  consider  enforcement  actions. 

Section  6  '  fi(e)(3)(i)  has  been  revised 
to  clarify  that  the  plan  must  be 
developed  before  and  implemented  by 
the  compliance  date  for  the  source. 

2.  Option  to  Use  Standard  Operating 
Procedures 

Commenters  supported  the  use  of 
standard  operating  procedures  (SOP)  as 
a  surrogate  for  the  development  of  a 
separate  startup,  shutdown,  and 
malfunction  plan.  However,  they 
pointed  out  two  concerns  with  the  use 
ff  SOP.  The  first  potential  problem  is 
that  SOP  generally  are  very  complex  (at 
least  at  chemical  plants),  and  they  are 
developed  to  allow  the  operator  to 
respond  to  a  wide  variety  of  process 
conditions.  Commenters  were 
concerned  that  an  excessive  amount  of 
time  could  be  spent  in  educating 
permitting  agencies  regarding  the 
contents  of  the  SOP.  A  second  concern 
is  that  SOP  i;.3y  contain  confidential 


business  information.  Commenters  said 
that  the  rules  should  provide  that  such 
information  will  be  kept  confidential  by 
the  Agency. 

One  commenter  noted  that  facilities 
covered  by  Occupational  Health  and 
Safety  Administration  (OSHA)  operating 
requirements  should  be  allowed  to  use 
the  OSHA  plan  to  mee*  the  intent  of 
§  63.6(e),  Operation  and  maintenance 
requirements,  and  file  a  notification  that 
they  are  covered  by  OSHA  in  place  of 
submitting  a  startup,  shutdown,  and 
maKunction  plan.  Other  plans  such  as 
hazardous  waste  emergency  response 
plans  should  be  accepted  as 
alternatives,  too. 

A  few  commenters  also  asked  whether 
it  is  necessary  to  maintain  a  separate 
plan  if  the  startup,  shutdown,  and 
malfunction  plan  becomes  part  of  the 
operating  permit.  If  SOP  are  used,  they 
could  simply  be  referenced  in  the 
operating  permit.  Alternatively, 
commenters  said  that  SOP  used  for 
startup,  shutdown,  and  malfunction 
plans  should  not  be  required  in  permits 
and  are  not  enforceable  under  part  70. 

The  intent  of  allowing  the  use  of  SOP 
is  to  provide  the  owner  or  operator  an 
option  of  complying  with  these 
requirements  that  may  result  in  reduced 
recordkeeping  burden.  If  the  owner  or 
operator  determines  that  use  of  SOP  is 
too  cumbersome,  he  or  she  should 
develop  a  specific  startup,  shutdown, 
and  malfunction  plan. 

Because  the  need  for  startup, 
shutdown,  and  malfunction  plans  is 
determined  by  Federal  requirements, 
each  plan  would  be  incorporated  by 
reference  into  the  soxirces  part  70 
operating  permit.  As  such,  the  plans 
would  be  considered  pubhc 
information;  however,  confidential 
business  information  can  be  protected 
according  to  the  procedures  in  part  70 
and  §63.15  of  the  General  Provisions. 
The  EPA  believes  that,  while  an  ovmer 
or  operator  should  not  include 
confidential  information  in  the  plan,  if 
certain  confidential  information  is 
necessary  for  the  plan  to  be  used 
properly,  the  owner  or  operator  should 
discuss  the  situation  with  the  enforcing 
agency. 

Facilities  would  be  allowed  to  use  an 
OSHA  or  other  plan  (or  any  portion 
thereof)  in  lieu  of  a  startup,  shutdown, 
and  malfunction  plan  only  if  it  meets 
the  requirements  in  §  63.6(e).  The 
burden  is  on  the  source  owner  or 
operator  to  demonstrate  that  any  plan 
not  specifically  developed  to  comply 
with  the  requirements  in  §  63.6(e)  meets 
the  intent  and  all  applicable 
requirements  in  that  section. 


3.  Reporting  Requirements 

Some  commenters  said  that  startup, 
shutdown,  and  malfunction  reports 
should  only  be  required  (at  least  in  the 
case  of  area  sources)  when  excess/ 
reportable  emissions  to  the  atmosphere 
occurred  as  a  direct  result.  Commenters 
requested  that  the  EPA  should 
encourage  sources  to  discover  ways  not 
to  emit  amounts  of  pollutants  in  excess 
of  applicable  standards,  or  not  to  exceed 
established  parametric  limits,  during 
periods  of  startup,  shutdown,  and 
malfunctions  by  inserting  the  concept  of 
"emissions  in  excess  of  an  otherwise 
applicable  standard  or  operation  outside 
of  established  parametric  requirements" 
into  the  definitions  of  startup, 
shutdown,  and  malfunction  situations. 
If  a  source  does  not  experience  a  period 
where  some  emission  or  parameter 
requirement  is  exceeded,  no  records  or 
reports  should  be  required,  according  to 
commenters.  In  addition,  commenters 
stated  that  the  requirement  that  a 
responsible  corporate  official  certifS"  a 
report  of  action  taken  under  a  startup, 
shutdown,  and  malfunction  plan  is  well 
beyond  statutory  authority  and  should 
be  withdrawn. 

As  discussed  below,  the  EPA  has 
changed  the  General  Provisions  to 
clarify  that  startup,  shutdown,  and 
malfunction  reports  need  only  address 
events  that  cause  emissions  in  excess  of 
an  otherwise  applicable  standard  or 
operation  outside  of  an  established 
parametric  requirement.  This  change 
will  encourage  owners  and  operators  to 
maintain  emissions  at  all  times  to  tbe 
levels  required  by  the  standard.  V\Tien 
no  excess  emissions  occur  under  this 
approach,  no  records  or  reports  are 
required.  On  the  other  hand,  if  en  owner 
or  operator  fails  to  record  the  necessary 
information  when  excess  emissions  do 
occur,  they  cannot  certif\'  compliance 
vdth  the  startup,  shutdown,  and 
malfunction  plan. 

Section  63.10(d)(5)  has  been  revised 
to  allow  the  reports  to  be  signed  by  the 
owner  or  operator  or  other  responsible 
official.  In  some  cases,  "corporate" 
officials  may  not  be  located  at  the  plant 
site.  Also,  smaller  companies  may  not 
be  incorporated  and  may  only  have  a 
few  employees.  For  example.  dr\' 
cleaning  facilities  are  generally  small 
businesses,  in  which  case  the  owTier 
must  sign  the  report. 

Commenters  also  said  that  the  EPA 
should  provide  flexibility  to  owners  and 
operators  in  correcting  malfunctions 
rather  than  requiring  that  actions  be 
"completely"  consistent  with  the 
source's  startup,  shutdown,  and 
malfunction  plan.  It  is  impossible  for 
owners  and  operators  to  develop  plans 
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that  address  every-  conceivable 
malfunction.  Instead,  the  EPA  should 
require  that  actions  be  "materially" 
consistent  with  the  plan. 

One  purpose  of  the  startup, 
shutdown,  and  malfunction  reports  is  to 
provide  an  explanation  of  why  the  plan 
was  not  followed  during  a  startup, 
shutdown,  or  malfunction.  Presumably, 
an  owner  or  operator  cannot  certify 
compliance  with  the  standards  for  such 
events.  In  the  event  of  a  startup. 
shutdovkTi.  or  malfunction,  the  Agency 
believes  there  is  value  in  receiving  these 
reports  for  actions  that  are  not 
consistent  with  the  plan.  These  reports 
establish  an  historical  record  for  review 
by  the  enforcing  agency.  However,  in 
order  to  respond  to  commenters' 
concerns,  the  regulation  has  been 
revised  to  remove  the  word 
"completely"  from  the  phrase 
"completely  consistent"  in  §§  63.6(e)(3) 
(iii)  and  (iv)  and  §63.10(b)(2)(v).  This 
revision  still  satisfies  the  Agency's 
intent  to  receive  reports  for  actions  that 
are  not  consistent  with  the  plan. 

Commenters  complained  that 
immediate  startup,  shutdown,  and 
malfunction  reports  required  under 
§  63.10(d)(5)(ii)  should  not  be  required 
because  they  are  redundant  with  respect 
to  reporting  requirements  found  in  the 
Superfund  Amendments  and 
Reauthorization  Act  (section  304)  and 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (section  103),  in  the  permit  rules, 
and  in  the  individual  standards 
themselves. 

The  alternate  notification  systems 
referred  to  by  the  commenter  generally 
are  concerned  with  releases  in 
quantities  and  under  conditions  that 
may  not  be  consistent  with  the  reporting 
and  compliance  needs  of  the  authorities 
delegated  the  authority  to  enforce  part 
63  requirements.  To  the  extent  that 
other  reporting  mechanisms  provide 
duplicate  information,  they  can  be  used 
to  satisfy  the  part  63  requirements.  This 
information  would  then  be  compiled  in 
the  source's  part  70  operating  permit. 

4.  Reporting  Timelines 

Several  commenters  suggested 
changes  to  the  required  timelines  in 
§  63.6(e)(3)(iv).  In  the  case  of  reporting 
any  actions  taken  that  are  not 
"completely  consistent  with  the 
procedures  in  the  affected  source's 
startup,  shutdown,  and  malfunction 
plan"  within  24  hours,  commenters 
suggested  that  this  requirement  should 
be  changed  to  be  "the  next  working 
day."  Alternatively,  the  requirement 
could  be  changed  to  be  consistent  with 
the  title  V  emergency  provisions  that 
require  reporting  within  2  working  days. 


Commenters  suggested  that  because 
an  event  can  last  for  several  days,  the 
requirement  to  submit  a  follow-up 
report  should  be  re\ised  to  state  tiiat  the 
report  is  due  7  days  "after  the  end  of  the 
event."  Other  commenters  said  that  only 
deviations  that  are  significant  (e.g..  last 
more  than  24  hours)  and  which  fail  to 
correct  or  which  prolong  the 
malfunction  should  be  reportable  in 
writing,  and  then  only  within  14  days 
of  the  occurrence.  Other  commenters 
said  that  quarterly  reports  should  be 
sufficient  or  that  no  reports  should  be 
required  if  the  events  are  recorded  in 
the  source's  operating  log. 

Upon  review  and  consideration  of  the 
comments,  §§63  6(e)(3)(iv)  and 
63.10(d)(3)(ii)  have  been  revised  to 
require  reporting  of  actions  that  are  not 
consistent  with  the  plan  within  2 
working  days  instead  of  within  24 
hours.  "This  allows  the  General 
Provisions  and  the  operating  permits 
program  established  under  title  V  to  be 
consistent.  In  addition,  the  regulation 
has  been  revised  to  require  that  follow- 
up  reports  for  deviations  are  due  "7 
working  days  after  the  end  of  the 
event." 

5.  Compliance  With  Emission  Limits 

According  to  some  commenters,  the 
EPA  should  require  that  affected  sources 
meet  other.vise  applicable  emission 
limits  during  startups,  shutdowms,  and 
malfunctions.  Commenters  saw  the 
assumption  that  emissions  can  and  will 
occur  as  inconsistent  with  the  Agency's 
approach  in  the  part  61  NESHAP,  which 
requires  that  sources  comply  with 
emission  Umitations  at  all  times.  Also, 
some  commenters  stated  that  the  EPA 
has  not  shown  that  exceedance  of 
standards  is  always  necessary  during 
these  periods  or  that  malfunctions  are 
not  avoidable.  These  commenters 
beheved  that  difficulties  in  determining 
violations  do  not  justify  relaxing 
standards. 

Other  commenters  said  that  sources 
should  take  steps  to  minimize  emissions 
during  startup,  shutdown,  and 
malfunction  periods.  For  example,  a 
time  limitation  on  the  length  of  a  startup 
or  shutdown  could  be  established. 
Alternatively,  the  EPA  should  exempt 
facilities  from  the  requirements 
associated  v\nth  the  startup,  shutdown, 
and  malfunction  plans  if  they  can 
comply  with  the  standards  during  these 
events.  A  simple  notification  that  the 
source  intends  to  comply  at  all  times 
rather  than  develop  and  implement  the 
provisions  of  §63. 6(e)  (i.e.,  a  startup, 
shutdown,  and  malfunction  plan) 
should  be  added  to  recognize  this 
condition. 


In  contrast,  other  commenters  wanted 
to  strengthen  the  assumption  that  excess 
emissions  during  these  events  is  not  a 
violation  unless  specified  in  the 
relevant  standard  or  a  determination  is 
made  under  §  63.6(e)(2)  that  acceptable 
operation  and  maintenance  procedures 
are  not  being  followed. 

The  EPA  beheves,  as  it  did  at 
proposal,  that  the  requirement  for  a 
startup,  shutdovm.  and  malfunction 
plan  is  a  reasonable  bridge  between  the 
difficulty  associated  with  determining 
compliance  with  an  emission  standard 
during  these  events  and  a  blanket 
exemption  from  emission  limits.  The 
purpose  of  the  plan  is  for  the  source  to 
demonstrate  how  it  will  do  its 
reasonable  best  to  maintain  compliance 
with  the  standards,  even  during 
startups,  shutdowns,  and  malfunctions. 
In  addition,  individual  standards  may 
override  these  requirements  in  cases 
where  it  is  possible  to  hold  sources  to 
stricter  standards.  In  some  cases  it  may 
be  reasonable  to  require  certain  source 
categories  to  meet  the  emission 
standards  at  all  times. 

Another  point  to  consider  is  the 
beneficial  effect  of  enhanced 
monitoring.  Once  enhanced  monitoring 
requirements  are  effective  through  the 
individual  standards,  owners  and 
operators  will  be  required  to  pay 
extremely  close  attention  to  the 
performance  of  their  process  and 
emission  control  systems.  If  the 
enhanced  monitoring  requirements  are 
generated  reflecting  normal  operational 
variations,  the  number  of  potential 
noncomplying  emissions  should  be 
minimized  and  only  truly  significant 
malfunctions  will  need  to  be  addressed 
in  the  plan.  Enhanced  monitoring 
should  drive  sources  to  continuous  good 
performance  that  minimizes  emissions 
and,  thus,  startup,  shutdown,  and 
malfunction  plans  cem  focus  on  the  less 
common  events.  In  this  way,  concerns 
regarding  excess  emissions  during 
startups,  shutdowns,  or  malfunctions 
should  lessen. 

The  EPA  agrees  that  sources  that  can 
demonstrate  that  compliance  with  the 
emission  standards  is  not  in  question 
during  periods  of  startup,  shutdown, 
and  malfunctions  should  not  be 
required  to  develop  and  implement  full- 
blown startup,  shutdown,  and 
malfunction  plans.  Instead,  these 
sources  should  demonstrate  in  their 
startup,  shutdown,  and  malfunction 
plan  why  standards  cannot  be  exceeded 
during  periods  of  startup,  shutdown, 
and  malfunction. 

In  a  related  matter,  the  EPA  has  also 
clarified  §63.6(e)(l)(i)  to  state  that 
sources  must  minimize  emissions  "at 
least  to  the  levels  required  by  all 
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relevant  standards"  to  respond  to  a 
commenter's  concern  that  the  original 
language  to  "minimize  emissions" 
could  exceed  the  requirements  of  the 
Act. 

G.  Recordkeeping  and  Reporting 
Requirements 

1.  Notification  Requirements 

a.  Applicability.  A  significant  number 
of  commenters  supported  the  proposed 
requirement  that  only  affected  major 
and  area  sources  within  a  category  of 
sources  for  which  a  part  63  standard  is 
promulgated  be  required  to  submit  an 
initial  notification.  On  the  other  hand, 
four  commenters  believe  that  all 
sources,  affected  and  unaffected,  should 
be  required  to  submit  an  initial 
notification  to  identify  sources  that  may 
be  subject  to  a  part  53  standard  or  other 
requirement.  One  of  these  commenters 
stated  that  sources  claiming  that  they 
are  below  the  major  source  threshold 
should  notify  both  the  EPA  and  the 
State  and  should  submit  documentation 
of  their  claim  (e.g..  a  copy  of  the  permit 
showing  control  requirements).  One 
commenter  suggested  that  delegated 
agencies  should  be  responsible  for 
identifying  affected  sources,  rather  than 
requiring  initial  notifications. 

In  addition,  many  commenters 
complained  that  the  initial  notification 
requirement  for  affected  sources  was  too 
detailed  and  suggested  a  few  ways  to 
simplify  the  initial  notification:  (1) 
Include  only  notification  of  name  and 
address  of  owner  or  operator,  address  of 
affected  source,  and  compliance  date;  or 
(2)  require  only  a  letter  of  notification 
identifv'ing  subject  sources. 

The  EP.A  requested  comments  on  the 
proposed  requirement  for  initial 
notification  by  only  affected  sources 
within  a  category  of  sources,  specifically 
on  whether  the  proposed  requirements 
offer  sufficient  opportunity  for  the  EPA 
or  delegated  agencies  to  identify  sources 
that  may  be  subject  to  a  part  63 
standard,  or  other  requirement,  and  to 
review  and  confirm  a  source's 
determination  of  its  applicability  status 
with  regard  to  that  standard  or 
requirement.  The  EPA  has  evaluated  the 
comments  received  and  has  decided 
that  the  final  General  Provisions  will 
require  initial  notification  by  only 
affected  sources  within  a  category  of 
sources,  the  same  as  proposed.  This 
would  reduce  the  burden  on  area 
sources,  many  of  which  are  small 
businesses.  The  implementation  of  the 
parts  70  and  71  permit  programs  will  be 
the  process  to  bring  overlooked  or 
noncomplying  sources  into  the 
regulatory  program.  In  addition,  the 
MACT  technical  support  documents 


defining  the  source  categories  and  well- 
designed  toxics  emission  inventories 
also  will  help  agencies  to  identify 
affected  sources.  The  EPA  believes  that 
these  mechanisms  are  sufficient  for  the 
EPA  or  delegated  agencies  to  identify 
additional  sources  that  may  be  subject 
to  a  part  63  standard  or  other 
requirement. 

Although  only  affected  sources  will 
be  required  to  submit  an  initial 
notification,  the  EPA  has  added  a 
requirement  for  the  owner  or  operator  of 
an  unregulated  source  to  keep  a  record 
of  the  applicability  determination  made 
for  his  or  her  source.  Section  63.10Cb)(3) 
requires  that  an  owner  or  operator  who 
determines  that  his  or  her  stationary 
source  is  not  subject  to  a  relevant 
standard  or  other  provision  of  part  63 
keep  a  record  of  this  applicability 
determination.  This  record  must  include 
an  analysis  demonstrating  why  the 
source  is  unaffected.  This  information 
must  be  sufficiently  detailed  to  allow 
the  Administrator  to  make  a  finding 
about  the  source's  applicability  status 
with  respect  to  the  relevant  part  63 
standard  or  requirement. 

In  response  to  the  comments 
requesting  simplification  of  the  initial 
notification  requirements  for  affected 
sources,  the  final  rule  provides  that 
some  of  the  information  that  the 
proposed  rule  would  have  required  in 
the  initial  notification  be  provided  later 
in  the  notification  of  compliance  status 
[§  63.9(h)].  The  initial  notification  will 
include  only  the  following  information: 
(1)  The  name  and  address  of  the  owTier 
or  operator;  (2)  the  address  (i.e., 
physical  location)  of  the  affected  source; 
(3)  an  identification  of  the  relevant 
standard,  or  other  requirement,  that  is 
the  basis  of  the  notification  and  the 
source's  compliance  date;  (4)  a  brief 
description  of  the  nature,  size,  design 
and  method  of  operation  of  the  source, 
including  its  operating  design  capacity 
and  an  identification  of  each  point  of 
emission  for  each  HAP,  or  if  a  definitive 
identification  is  not  yet  possible,  a 
preliminary  identification  of  each  point 
of  emission  for  each  HAP;  and  (5)  a 
statement  of  whether  the  affected  source 
is  a  major  source  or  an  area  source. 

In  addition,  §63. 9(h),  Notification  of 
compliance  status,  has  been  revised  to 
include  the  information  formerly 
required  in  the  proposed  initial 
notification  under  §  63.9(b)(2)  (v) 
through  (viii). 

b.  Duplicate  notification  submittal. 
Some  commenters  said  that  the 
§63.9(a)(4)(ii)  requirement  that  sources 
in  a  State  with  an  approved  permit 
program  submit  notifications  to  both  the 
part  70  permitting  authority  and  the 
relevant  EPA  Regional  Office  is 


unnecessary.  A  similar  requirement  is 
found  in  §63.10(a)(4)(ii)  regarding 
report  submittal.  According  to  these 
commenters,  once  a  State  has  permitting 
authority,  it  should  have  the  full 
authority  to  receive  all  notifications  and 
reports. 

The  rule  has  been  amended  to  allow 
EPA  Regional  Offices  the  option  of 
waiving  the  requirement  for  the  source 
to  provide  a  duplicate  copy  of 
notifications  and  reports.  "The  EPA  has 
tried  to  limit  the  amount  of  duplicate 
reporting  a  source  is  required  to  do 
under  part  63.  However,  in  some  cases 
it  is  necessary  for  both  the  permitting 
authority  and  the  Regional  Office  to 
receive  notifications  and  reports.  Even 
when  the  EPA  has  delegated  a  program 
to  a  permitting  authority,  the  Regional 
Offices  must  receive  some  baseline 
information  to  track  implementation  of 
the  programs  and  provide  guidance  for 
national  and  regional  consistency. 

c.  Negotiated  schedules.  Section 
63.9(i)(2)  of  the  proposed  General 
Provisions,  which  requires  delegated 
agencies  to  request  in  writing  a  source's 
permission  to  take  additional  time  to 
review  information,  is  inappropriate 
according  to  some  commenters. 
Agencies  should  not  have  to  request 
additional  time  to  review  information. 

Upon  review  and  consideration  of  this 
comment,  the  Administrator  determined 
that  this  proposed  provision  is  in 
conflict  with  the  Administrator's 
authority  to  gather  and  consider 
information  granted  under  section  114 
of  the  Act.  As  a  result,  this  aspect  of  the 
negotiated  schedule  provision  has  been 
deleted  from  the  final  rule.  However, 
the  Administrator  also  believes  that 
reasonable  accommodations  regarding 
schedule  negotiations  can  and  should  be 
made  between  administering  agencies 
and  affected  sources  so  long  as  overall 
environmental  goals  are  achieved. 
Language  has  been  added  to  §  63.9(i)(4) 
to  require  agencies  to  notify  sources  of 
delays  in  schedules  and  to  inform  the 
sources  of  amended  schedules  to 
facilitate  communication  between  the 
two  parties. 

2.  Timeline  Issues 

As  part  of  the  Agency's  evaluation 
process  in  developing  the  final  rule, 
timing  issues  in  general  were 
considered,  along  with  individual 
comments  from  industry.  State  and  local 
agencies,  trade  associations,  and  other 
parties.  A  summary  of  the  General 
Provisions  as  ihey  relate  to  timelines  of 
the  individual  requirements  is 
presented  in  Appendix  A  of  the 
promulgation  BID  for  the  General 
Provisions.  (This  summary  is  too 
lengthy  to  include  in  this  preamble.) 
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The  Agency  considers  these  provisions 
to  be  significant  because  they  represent 
the  critical  path  timing  constraints  to  be 
met  by  all  affected  sources. 

a.  Compliance  extension  requests. 
Because  §  63.6{i)(12)(ii)  as  proposed 
only  allows  a  source  15  days  to  respond 
to  an  EPA  request  for  additional 
information  on  a  compliance  extension 
lequest,  commenters  said  that  the  EPA 
should  provide  additional  time  to 
account  for  times  when  additional 
testing  is  needed  or  there  are  other 
circumstances  that  require  additional 
time  to  prepare  a  response.  Similarly,  a 
7-day  deadline  for  a  source  to  respond 
to  a  notice  of  an  intent  to  deny  a  request 
for  e.xtension  (§63.6(i)(12)(iii)(B)l  or  a 
notice  that  an  application  is  incomplete 
(§63.6(i)(13)(iii)iB))  is  insufficient, 
according  to  commenters.  One 
commenter  said  that  the  time  periods 
should  be  mutually  agreed  upon  by  the 
owner  or  operator  and  the  permitting 
authority.  Another  commenter  said  that 
a  simple  mechanism  for  States  to  alter 
the  timeframes  of  these  and  other 
notification,  reporting,  and 
recordkeeping  provisions  should  be 
added. 

Other  commenters  said  that  the 
deadlines  for  Agency  re\-iew  and 
responses  should  be  increased. 

The  majoritv  of  the  deadlines  in 
§§63.6{i)(12)  and  {i)(13)  have  been 
increased  to  allow  additional  time  for 
Agency  re\iew  and  for  owners  or 
operators  to  provide  additional 
information.  In  particular, 
§  63.6{i)(13){i)  has  been  changed  to 
allow  the  Administrator  30  days  to 
notify  the  owner  or  operator  in  writing 
of  approval  or  intention  to  deny 
approval  of  a  request  for  an  extension  of 
compliance.  Sections  63.6(i)(12){i)  and 
(i)(13)(i)  have  been  changed  to  allow  the 
Administrator  30  days  and  15  days, 
respectively,  to  notify  the  owner  or 
operator  of  the  status  of  his/her 
application.  Sections  63.6(i)(12)(ii)  and 
(i)(13)(ii)  have  been  changed  to  allow 
the  owner  or  operator  30  days  and  15 
days,  respectively,  to  provide  additional 
information  after  receiving  notice  of  an 
incomplete  application.  Sections 
63.6(i)(12Kiii)(B)  and  (i)(13)(iii}(Bl  have 
been  changed  to  allow  the  owner  or 
operator  15  days  to  proyide  additional 
information  after  receiving  notice  of  an 
intended  denial.  Finally,  §63.6(i)(13)(iv) 
has  been  revised  to  allow  the 
Administrator  30  days  to  issue  a  final 
determination. 

The  increased  time  periods  for  review 
and  response  may  result  in  some 
instances  where  a  request  for  an 
extension  could  be  denied,  leaving  the 
source  with  very  little  time  to 
demonstrate  compliance  under  the 


existing  schedule.  This  may  be  an  issue 
for  sources  subject  to  the  section  112(f) 
residual  risk  standards,  which  are  to  be 
promulgated  8  years  after  the  section 
112(d)  MACT  standards.  However,  the 
EPA  bcheves  that  the  likt;lihood  of  this 
scenario  occurring  is  relatively  remote 
and  would  only  occur  under  a  worst- 
case  situation  of  one  or  more  requests 
for  additional  information  and  both 
parties  using  the  full  time  period 
allotted  for  their  individual  actions.  In 
addition,  other  changes  made  to 
performance  test  requirements  (e.g..  a 
decrease  in  the  performance  test 
notification  period  and  the  change  to 
make  submission  of  site-specific  test 
plans  for  approval  at  the  Agency's 
discretion)  will  decrease  the  lead  time 
required  for  a  source  to  demonstrate 
compliance,  thus  limiting  the  impacts  of 
a  "late"  denial  of  an  exiension  request. 

Furthermore,  as  part  of  the  section 
112(1)  approval  process.  State  agencies 
may  establish  different  timelines  to 
allow  better  coordination  with  existing 
State  programs,  with  some  exceptions 
such  as  compliance  dates.  Also,  as 
discussed  in  §  63.9(i),  an  owner  or 
operator  and  the  permitting  agency  may 
mutually  agree  to  schedule  changes. 

Commenters  also  stated  that  the 
General  Provisions  should  include 
provisions  for  a  5-year  extension  of 
compliance  for  ins'dllation  of  BACT  or 
technology  to  attain  LAER  pursuant  to 
section  ll'2(i)(6)  of  the  Act. 

In  response  to  these  comments,  the 
EPA  has  revised  the  regulation  to 
incorporate  these  compliance 
extensions.  Provisions  implementing 
extensions  of  compliance  for 
installation  of  BACT  or  technology  to 
meet  LAER  are  included  in  the  final  rule 
in§63.6(i)(5). 

b.  Performance  test  deadlines.  Many 
commenters  said  that  sources  should  be 
allowed  more  than  120  days  from 
startup  or  other  triggering  milestones  to 
conduct  a  performance  test.  Most 
suggested  180  days  as  a  more 
appropriate  time  perioti.  Hazardous  air 
pollutant  performance  testing  is 
perceived  to  be  more  complicated  than 
performance  testing  for  criteria 
pollutants.  An  additional  argument  is 
that  the  part  60  general  provisions 
(§  60.8(a))  provide  180  days  in  which  to 
conduct  performance  tests  after  startup 
and  that  the  part  63  requirements 
should  be  consistent. 

The  Agency  agrees  that,  in  many 
cases,  180  days  to  conduct  performance 
tests  may  be  necessary-,  and  there  is  also 
some  merit  in  having  the  performance 
testing  deadlines  in  parts  60  and  63  be 
consistent.  Therefore,  the  EPA  has 
modified  §  63.7(a)(2)  to  set  performance 
test  deadlines  within  180  days  of  the 


effective  date  of  the  relevant  standards, 
the  initial  startup  date,  or  the 
compliance  date,  as  applicable. 

c.  Notification  of  performance  test. 
Many  commenters  felt  that  the  §  63.7(b) 
requirement  that  owners  or  operators 
submit  a  notification  of  a  performance 
test  75  days  before  the  test  is  scheduled 
to  begin  was  an  excessive  period  of 
time.  Commenters  also  said  that  the 
observation  of  the  test  by  the  EPA 
should  be  optional. 

Section  63.7(b)  has  been  revised  to 
reduce  the  notification  period  to  60 
days.  This  time  period  should  provide 
sufficient  notice  given  that  the 
requirement  to  submit  these  plans  for 
review  and  approval  is  now  at  the 
Administrators  discretion  (see  section 
IV.D.2.C  of  this  preamble).  Observation 
of  the  test  by  the  EPA  is  intended  to  be 
optional,  and  the  section  has  been 
revised  to  clarify  this  point.  A  similar 
change  was  made  to  §  63.8(e)(2),  notice 
of  performance  evaluation  (for  CMS)  to 
allow  a  60-day  period  rather  than  a  75- 
day  period. 

In  the  same  general  vein  of  allowing 
additional  time  to  comply  with  the 
performance  testing  requirements,  the 
times  allowed  for  an  owner  or  operator 
to  respond  to  the  Administrator's 
request  to  review  a  site-specific  test  plan 
under  §  63.7(c)  and  for  the 
Administrator  to  provide  a  decision 
have  been  changed  to  allow  both  parties 
more  time  to  conduct  these  activities. 
The  same  changes  were  also  made  to 
similar  requirements  related  to  site- 
specific  performance  evaluation  plans 
under  §§  63.8(d)  and  (e). 

d.  Test  results.  Commenters  said  that 
§  63.7(g)  should  be  revised  to  allow 
more  than  45  days  for  sources  to  submit 
the  results  of  performance  tests  to  the 
appropriate  agencies. 

Section  63.7(g)  has  been  revised  to 
allow  sources  60  days  to  submit  the 
required  performance  test  results  to  tae 
enforcing  agency. 

e  Initial  notification.  Several 
commenters  said  that  affected  sources 
should  be  given  more  than  45  days 
under  §  63.9(b)  to  provide  an  initial 
notification.  In  many  cases.  45  days  will 
not  be  enough  time  to  learn  of  the 
adoption  of  an  emission  standard, 
determine  whether  the  standard  is 
applicable  to  the  source,  and  file  the 
initial  notification.  Many  commenters 
suggested  120  days  as  a  more 
appropriate  period.  Some  noted  that  the 
EPA  already  has  proposed  under  the 
HON  to  require  the  initial  notification 
up  to  120  days  after  the  effective  date  of 
that  rule. 

The  Agency  agrees  that  many  sources 
will  require  more  time  than  allowed  at 
proposal  to  determine  whether  they  are 
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affected  by  individual  standards  and  to 
file  the  initial  notification  required  by 
§63.9fb)-  Therefore,  the  initial 
notification  period  in  the  final  rule  has 
been  increased  from  45  days  to  120  days 
after  the  effective  date  of  standards  (or 
after  a  source  becomes  subject  to  a 
standard).  For  most  sources,  this  change 
will  enhance  their  ability  to  meet  the 
initial  notification  requirements  and 
will  not  affect  their  ability  to  meet  other 
milestones,  such  as  conducting  any 
required  performance  testing  and 
ensuring  that  the  source  is  in 
compliance  with  the  standard  by  the 
compliance  date,  which  in  many  cases 
will  be  3  years  from  the  effective  date. 
However,  in  cases  where  the  existing 
source  compliance  date  is  considerably 
shorter  than  the  3-year  maximum 
allowed  period  or  the  source  in  question 
is  a  new  source  that  must  comply 
within  180  davs  of  the  effective  date  (or 
startup),  a  shorter  initial  notification 
period  may  be  set  in  the  individual 
standards  to  accommodate  those  cases 
where  an  earlier  notification  would  be 
desirable  from  both  the  source's  and  the 
permitting  agency's  perspective.  As 
discussed  in  section  IV.G.l.a  of  this 
preamble,  the  requirement  to  submit 
several  pieces  of  information  was 
removed  from  the  initial  notification 
and  added  to  the  compliance  status 
report,  which  decreases  the  burden  and 
time  required  to  develop  the  initial 
notification.  Therefore,  the  Agency 
believes  that  120  days  is  adequate  for 
submitting  the  initial  notification. 

3.  Recordkeeping  and  Reporting 

a.  Records  retention — length.  Several 
comments  were  received  on 
§  63.10(b)(1)  related  to  the  5-year  record 
retention  period.  Some  commenters 
argued  that:  (1)  The  EPA  has  not 
established  a  need  for  a  5-year  period, 
(2)  there  is  no  statutory  requirement  for 
5  years  of  records  retention,  and 
consistency  with  the  part  70  provisions 
is  not  an  adequate  basis,  and  (3)  the  5- 
year  records  retention  requirement  is  in 
conflict  with  EPA  policy  and  the 
Paperwork  Reduction  Act.  Some 
commenters  suggested  that  a  2-  or  3-year 
period  would  be  preferable. 

In  contrast,  some  commenters 
supported  the  5-year  period  because  it 
is  consistent  with  the  part  70 
provisions. 

The  EPA  believes  that  the  5-year 
records  retention  requirement  is 
reasonable  and  needed  for  consistency 
with  the  part  70  permit  program  and  the 
5-year  statute  of  limitations,  on  which 
the  permit  program  based  its 
requirement.  The  retention  of  records 
for  5  years  would  allow  the  EPA  to 
establish  a  source's  history  and  patterns 


of  compliance  for  purposes  of 
determining  the  appropriate  level  of 
enforcement  action.  The  EPA  believes, 
based  on  prior  enforcement  history,  that 
the  most  flagrant  violators  frequently 
have  violations  extending  beyond  the  5- 
year  statute  of  limitations.  Therefore, 
the  EPA  should  not  be  artificially 
foreclosed,  by  allowing  the  destruction 
of  potential  evidence  of  violations,  from 
pursuing  the  worst  violators  to  the 
fullest  extent  of  the  law  because  of 
nonexistent  records. 

b.  Quarterly  reports.  Some 
commenters  opposed  the  requirement 
that  excess  emissions  and  continuous 
monitoring  systems  reports  must  be 
submitted  quarterly  when  the  CMS  data 
are  to  be  used  directly  for  compliance 
determination  (§63.10(e)(3)(i)(B)). 
Commenters  especially  objected  to  this 
provision  when  "negative"  reports  (that 
show  the  source  is  in  compliance) 
would  be  submitted.  Instead, 
commenters  believed  that  the  reports 
should  be  submitted  semiannually, 
which  is  consistent  with  the 
requirements  of  title  V.  In  cases  where 
reporting  less  frequently  than 
semiannually  will  not  compromise 
enforcement  of  a  relevant  emissions 
standard,  commenters  said  that  the  EPA 
should  allow  even  less  frequent 
reporting. 

Other  commenters  suggested  that  all 
sources  should  be  required  to  report 
quarterly.  According  to  these 
commenters,  allowing  sources  to  report 
quarterly  at  first  and  later  switch  to  a 
semiannual  or  quarterly  schedule, 
depending  on  compliance  status  and 
history,  would  be  confusing  and 
difficult  for  States  to  administer. 
Furthermore,  the  commenters  suggested 
that  only  sources  that  have 
demonstrated  compliance  with  all 
requirements  of  the  Act  should  be 
allowed  to  reduce  their  reporting 
frequency. 

Some  commenters  stated  that  if  the 
Agency's  current  approach  is  adopted, 
any  request  to  reduce  the  frequency  of 
reporting  should  be  deemed  approved 
unless  expressly  denied  within  30  days. 
Other  commenters  said  that  the 
§63.10(e)(3)(iii)  requirement  that  the 
source  provide  written  notification  of  a 
reduction  in  reporting  frequency  is 
unwarranted  and  should  be  eliminated. 
Instead,  these  commenters  suggested 
that  the  reduction  should  automatically 
occur  after  a  year  of  compliance. 

One  commenter  said  that  1  year  of 
data  is  insufficient  to  use  as  a  basis  for 
reducing  the  frequency  of  reports,  while 
another  said  that  it  is  inappropriate  to 
use  more  than  the  previous  year  of  data 
collected. 


In  consideration  of  these  comments, 
§  63.10(e)(3)(i)  has  been  revised  to  allow 
semiannual  reports  for  sources  that  are 
using  CMS  data  for  compliance  but  have 
no  e.xcess  emissions  to  report.  Quarterly 
reports  still  are  required  when  excess 
emissions  occur  at  sources  that  use  CMS 
data  for  compliance,  and  the  frequency 
of  reporting  may  be  reduced  only 
through  the  procedures  described  in 
§63.10(e)(3)(ii).  The  Administrator 
believes  that  this  change  will  reduce  the 
number  of  reports  and  the  burden  on 
sources. 

Section  63.10(e)(3)(iii)  has  been 
revised  to  clarify  that,  in  the  absence  of 
a  notice  of  disapproval  of  a  request  to 
reduce  the  frequency  of  excess 
emissions  and  continuous  monitoring 
systems  reports  within  45  days, 
approval  is  granted.  However,  the 
Administrator  believes  that  excess 
emissions  and  compliance  parameter 
monitoring  reports  are  a  critical 
enforcement  tool  and  that  any 
reductions  in  their  frequency  should  be 
considered  carefully  by  the 
implementing  agency. 

As  for  the  comment  that  1  year  of  data 
may  be  inappropriate  to  use  in 
evaluating  a  request  for  a  reduction  in 
frequency,  the  1-year  period  is  the 
minimum  required  for  a  source  to 
submit  a  request.  Up  to  5  years  of  data 
may  be  considered,  at  the 
Administrator's  discretion.  Because  of 
the  potential  variability  among  sources 
and  the  possible  issues  associated  with 
an  individual  source's  compliance 
status  (eg.,  a  history  of  noncompliance), 
it  is  important  to  preserve  the 
Administrator's  discretion  in  reviewing 
more  extensive  data  to  make  a 
determination. 

The  EPA  is  committed  to  identifying 
ways  to  increase  industry's  flexibility  to 
comply  with  the  part  63  General 
Provisions  where  it  does  not  impair 
achieving  environmental  objectives.  As 
such,  the  provisions  that  allow  for  a 
reduction  in  reporting  burden  are 
appropriate.  (The  part  70  operating 
permit  provisions  preclude  the  EPA 
from  allowing  sources  to  report  less 
frequently  than  semiannually.) 
However,  the  EPA  believes  that  the 
burden  should  be  on  sources  to 
demonstrate  ongoing  compliance  with 
applicable  standards  prior  to 
considering  a  request  to  reduce  the 
reporting  frequency.  While  the  EPA  is 
sensitive  to  the  possible  difficulty  that 
sources  and  States  might  face  in 
tracking  varying  reporting  schedules, 
the  specific  conditions  in  title  V 
operating  permits  are  intended,  in  part, 
to  help  address  the  variability  among 
sources. 
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V.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  rulemaking  is  A- 
91-09.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (section  307(d)(7)(A) 
of  the  Act).  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  notice. 

B.  Executive  Order  12866 

Under  E.xecutive  Order  12866  (58  FR 
51735.  October  4,  1993).  the  EPA  must 
determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  criteria  set 
forth  in  section  1  of  the  Order  for 
determining  whether  a  regulation  is  a 
significant  rule  are  as  follows: 

(1)  Is  likely  to  have  an  annual  effect 
on  the  economiy  of  SlOO  million  or 
more,  or  adversely  and  materially  affect 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  envirorunent. 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Is  likely  to  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(3)  Is  likely  to  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligation  of  recipients 
thereof;  or 

(4)  Is  likely  to  raise  novel  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  OMB  has  notified  the 
EPA  that  this  action  is  a  "significant 
regulator>'  action"  within  the  meaning 
of  the  Executive  Order.  For  this  reason, 
this  action  was  submitted  to  the  OMB 
for  review.  Changes  made  in  response  to 
the  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

Any  written  comments  from  the  OMB 
to  the  EPA  and  any  written  EPA 
response  to  any  of  those  comments  will 
be  included  in  the  docket  listed  at  the 
beginning  of  today's  notice  under 
ADDRESSES.  The  docket  is  available  for 


public  inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  (6102).  ATTN:  Docket  No.  A- 
91-09.  U.S.  Envirorunental  Protection 
Agencv.  401  M  Street,  SW.,  Washington, 
DC  20460. 

C.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq..  the  OMB  must  clear  any  reporting 
and  recordkeeping  requirements  that 
qualify  as  an  "information  collection 
request"  under  the  PRA.  Approval  of  an 
information  collection  request  is  not 
required  for  this  rulemaking  because,  for 
sources  affected  by  section  112  only,  the 
General  Provisions  do  not  require  any 
activities  until  source  categorj'-specific 
standards  have  been  promulgated  or 
until  title  V  permit  programs  become 
effective.  The  actual  recordkeeping  and 
reporting  burden  that  would  be  imposed 
by  the  General  Provisions  for  each 
source  category  covered  by  part  63  will 
be  estimated  when  a  standard 
applicable  to  such  category  is 
promulgated. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibihty 
Analysis  be  performed  for  all  rules  that 
have  "sigmficant  impact  on  a 
substantial  number  of  small  entities." 
Small  entities  are  small  businesses, 
organizations,  and  governmental 
jurisdictions.  This  analysis  is  not 
necessary  for  this  rulemaking,  however, 
because  it  is  unknown  at  this  time 
which  requirements  from  the  General 
Provisions  will  be  applicable  to  any 
particular  source  category,  whether  such 
category  includes  small  businesses,  and 
how  significant  the  impacts  of  those 
requirements  would  be  on  small 
businesses.  Impacts  on  small  entities 
associated  with  the  General  Provisions 
will  be  assessed  when  emission 
standards  affecting  those  sources  are 
developed. 

List  of  Subjects 

40  CFR  Part  60 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergoverrunental 
relations.  Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

40  CFR  Part  61 

Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements, 
Incorporation  by  reference. 


40  CFR  Part  63 

Envirorunental  Protection. 
.■Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated:  Februarj'  28,  1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW  STATIONARY 
SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Sections  101,  111.  114,  116,  and 
301  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7401,  7411,  7414,  7416.  7601). 

2.  Section  60.1  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

§60.1     Applicability. 

***** 

(c)  In  addition  to  complying  with  the 
provisions  of  this  part,  the  owner  or 
operator  of  an  affected  facility  may  be 
required  to  obtain  an  operating  permit 
issued  to  stationary  sources  by  an 
authorized  State  air  pollution  control 
agency  or  by  the  Administrator  of  the 
U.S.  Environmental  Protection  Agency 
(EPA)  pursuant  to  title  V  of  the  Clean 
Air  Act  (Act)  as  amended  November  15, 
1990  (42  U.S.C.  7661).  For  more 
information  about  obtaining  an 
operating  permit  see  part  70  of  this 
chapter. 

3.  Section  60.2  is  amended  by  revising 
the  definitions  of  "Act"  and 
"Malfunction"  and  by  adding  in 
alphabetical  order  the  definitions 
"Approved  permit  program," 
"Issuance,"  "Part  70  permit."  "Permit 
program."  "Permitting  authority," 
"State,"  "Stationary  source,"  and  "Title 
V  permit"  to  read  as  follows: 

§602    Definitions. 

•         •         •         •         * 

Act  means  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.) 

***** 

Approved  permit  program  means  a 
State  permit  program  appro\  ed  by  the 
Administrator  as  meeting  the 
requirements  of  part  70  of  this  chapter 
or  a  Federal  permit  program  established 
in  this  chapter  pursuant  to  title  V  of  the 
Act  (42  U.S.C.  7661). 
***** 

Issuance  of  a  part  70  permit  will 
occur,  if  the  State  is  the  permitting 
authority,  in  accordance  with  the 
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requirements  of  part  70  of  this  chapter 
and  the  applicable,  approved  State 
permit  program.  When  the  EPA  is  the 
permitting  authority,  issuance  of  a  title 
V  permit  occurs  immediately  after  the 
EPA  takes  final  action  on  the  final 
permit. 
»         •         *         »         • 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  that  are  caused 
in  part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

Part  TO  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
part  70  of  this  chapter. 

•  *        *        ft        * 

Pem-.it  program  means  a 
compreht'nsive  State  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  (42  U.S.C.  7661)  and  regulations 
codified  in  part  70  of  this  chapter  and 
applicable  State  regulations,  or  a 
comprehensive  Federal  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  and  regulations  codified  in  this 
chapter. 

Permittjag  authcrity  means: 

(1)  The  State  air  pollution  control 
agency,  local  agency,  other  State  agency, 
or  other  agency  authorized  by  the 
Administrator  to  carry  o'.it  a  permit 
program  under  part  70  of  this  chapter; 
or 

(2)  The  .'\dministrator,  in  the  case  of 
EPA-implemented  permit  programs 
under  title  V  of  the  Act  (42  U.S.C  7661). 

•  *         *         *         * 

State  means  all  non-Federal 
authorities,  including  local  agencies, 
interstate  associations,  and  State-wride 
programs,  that  have  delegated  authority 
to  implement:  (1)  The  provisions  of  this 
part;  and/or  (2)  the  permit  program 
established  under  part  70  of  this 
chapter.  The  terra  State  shall  have  its 
conventional  meaning  where  clear  from 
the  context. 

Stationary  source  means  any  building, 
structure,  facility,  or  installation  which 
emits  or  may  emit  any  air  pollutant. 
***** 

Title  V  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
Federal  or  State  regulations  established 
to  implement  title  V  of  the  Act  (42 
use.  7661).  A  title  V  permit  issued  by 
a  State  permitting  auliiority  is  called  a 
part  70  permit  in  this  part. 
***** 

4.  In  §  60.7.  paragraphs  (e).  (f).  and  (g) 
are  redesignated  as  paragraphs  (f).  (g). 
and  (h),  respectively,  and  new 


paragraph  (e)  is  added  to  read  as 
follows: 

§  60.7    Notification  and  recordkeeping. 

*         *         «         •         * 

(e)(1)  Notwithstanding  the  frequency 
of  reporting  requirements  specified  in 
paragraph  (c)  of  this  section,  an  owner 
or  operator  who  is  required  by  an 
applicable  subpart  to  submit  excess 
emissions  and  monitoring  systems 
performance  reports  (and  summary 
reports)  on  a  quarterly  (or  more 
frequent)  basis  may  reduce  the 
frequency  of  reporting  for  that  standard 
to  semiannual  if  the  following 
conditions  are  met: 

(i)  For  1  full  year  (e.g.,  4  quarterly  or 
12  monthly  reporting  periods)  the 
affected  facility's  excess  emissions  and 
monitoring  systems  reports  submitted  to 
comply  with  a  standard  under  this  part 
continually  demonstrate  that  the  facility 
is  in  compliance  with  the  applicable 
standard; 

(ii)  The  owner  or  operator  continues 
to  comply  with  all  recordkeeping  and 
monitoring  requirements  specified  in 
this  subpart  and  the  applicable 
standard;  and 

(iii)  The  Administrator  does  not  object 
to  a  reduced  frrjquency  of  reporting  for 
the  affected  facility,  as  provided  in 
paragraph  (e)(2)  of  this  section. 

(2)  The  frequency  of  reporting  of 
excess  emissions  and  monitoring 
systems  performance  (and  summary) 
reports  may  be  reduced  only  after  the 
owner  or  operator  notifies  the 
Administrator  in  wrriting  of  his  or  her 
intention  to  make  such  a  change  and  the 
Administrator  does  not  object  to  the 
intended  change.  In  deciding  whether  to 
approve  a  reduced  frequency  of 
reporting,  the  Administrator  may  review 
information  concerning  the  sources 
entire  previous  performance  history 
during  the  required  recordkeeping 
period  prior  to  the  intended  change, 
including  performance  test  results, 
monitoring  data,  and  evaluations  of  an 
owner  or  operator's  conformance  writh 
operation  and  maintenance 
requirements.  Such  information  may  be 
used  by  the  Administrator  to  make  a 
judgment  about  the  source's  potential 
for  noncompliance  in  the  future.  If  the 
Administrator  disapproves  the  owner  or 
operator's  request  to  reduce  the 
frequency  of  reporting,  the 
Administrator  will  notify  the  owner  or 
operator  in  writing  within  45  days  after 
receiving  notice  of  the  owner  or 
operator's  intention.  The  notification 
from  the  Administrator  to  the  owner  or 
operator  will  specify  the  grounds  on 
which  the  disapproval  is  based.  In  the 
absence  of  a  notice  of  disapproval 


within  45  days,  approval  is 

automatically  granted. 

(3)  As  soon  as  monitoring  data 
indicate  that  the  affected  facility  is  not 
in  compliance  with  any  emission 
limitation  or  operating  parameter 
specified  in  the  appUcable  standard,  the 
frequency  of  reporting  shall  revert  to  the 
frequency  specified  in  the  applicable 
standard,  and  the  owner  or  operator 
shall  submit  an  excess  emissions  and 
monitoring  systems  performance  report 
(and  summary  report,  if  required)  at  the 
next  appropriate  reporting  period 
follcwing  the  noncompjving  event. 
After  demonstrating  comphance  with 
the  applicable  standard  for  another  frill 
year,  the  owner  or  operator  may  again 
request  approval  from  the  Administrator 
to  reduce  the  frequency  of  reporting  for 
that  standard  as  provided  for  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section. 

5.  Section  60.19  is  added  to  subpart 
A  to  read  as  follows: 

§  60. 1 9    General  notification  and  reporting 
requirements.' 

(a)  For  the  purposes  of  this  part,  time 
periods  specified  in  days  shall  be 
measured  in  calendar  days,  even  if  the 
word  "calendar"  is  absent,  unless 
otherwise  specified  in  an  app'iicable 
requirement. 

(b)  For  the  purposes  of  this  part,  if  an 
explicit  postmark  deadline  is  not 
specified  in  an  applicable  requirement 
for  the  submittal  of  a  notification, 
application,  report,  or  other  written 
communication  to  the  Administrator, 
the  owner  or  operator  shall  postmark 
the  submittal  on  or  before  the  number 
of  days  specified  in  the  applicable 
requirement.  For  example,  if  a 
notification  must  be  submitted  15  days 
before  a  particular  event  is  scheduled  to 
take  place,  the  notification  shall  be 
postmarked  on  or  before  15  days 
preceding  the  event;  likewise,  if  a 
notification  must  be  submitted  15  days 
after  a  particular  event  takes  place,  the 
notification  shall  be  delivered  or 
postmarked  on  or  before  15  days 
following  the  end  of  the  event.  The  use 
of  reliable  non-Government  mail 
carriers  that  provide  indications  of 
verifiable  delivery  of  information 
required  to  be  submitted  to  the 
Administrator,  similar  to  the  postmark 
provided  by  the  U.S.  Postal  Service,  or 
alternative  means  of  delivery  agreed  to 
by  the  permitting  authority,  is 
acceptable. 

(c)  Notwithstanding  time  periods  or 
postmark  deadlines  specified  in  this 
part  for  the  submittal  of  information  to 
the  Administrator  by  an  owner  or 
operator,  or  the  review  of  such 
information  by  the  Administrator,  such 
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time  periods  or  deadlines  may  be 
changed  by  mutual  agreement  between 
the  owner  or  operator  and  the 
Administrator.  Procedures  governing 
the  im.plementation  of  this  provision  are 
specified  in  paragraph  (f)  of  this  section. 

(d)  If  an  owner  or  operator  of  an 
affected  facility  in  a  State  with 
delegated  authority  is  required  to 
submit  periodic  reports  under  this  part 
to  the  State,  and  if  the  State  has  an 
established  timeline  for  the  submission 
of  periodic  reports  that  is  consistent 
with  the  reporting  frequency(ies) 
specified  for  such  facility  under  this 
part,  the  owner  or  operator  may  change 
the  dates  by  which  periodic  reports 
under  this  part  shall  be  submitted 
(without  changing  the  frequency  of 
reporting)  to  be  consistent  with  the 
State's  schedule  by  mutual  agreement 
between  the  owner  or  operator  and  the 
State.  The  allowance  in  the  previous 
sentence  applies  in  each  State  beginning 
1  year  after  the  affected  facility  is 
required  to  be  in  compliance  with  the 
applicable  subpart  in  this  part. 
Procedures  governing  the 
implementation  of  this  provision  are 
specified  in  paragraph  (f)  of  this  section. 

(e)  If  an  owner  or  operator  supervises 
one  or  more  stationary  sources  affected 
by  standards  set  under  this  part  and 
standards  set  under  part  61,  part  63,  or 
both  such  parts  of  this  chapter,  he/she 
may  arrange  by  mutual  agreement 
between  the  owner  or  operator  and  the 
Administrator  (or  the  State  with  an 
approved  permit  program)  a  common 
schedule  on  which  periodic  reports 
required  by  each  applicable  standard 
shall  be  submitted  throughout  the  year. 
The  allowance  in  the  previous  sentence 
applies  in  each  State  beginning  1  year 
after  the  stationary  source  is  required  to 
be  in  compliance  with  the  applicable 
subpart  in  this  part,  or  1  year  after  the 
stationarj'  source  is  required  to  be  in 
compliance  with  the  applicable  40  CFR 
part  61  or  part  63  of  tliis  chapter 
standard,  whichever  is  latest. 
Procedures  governing  the 
implementation  of  this  provision  are 
specified  in  paragraph  (f)  of  tliis  section. 

(f)(l){i)  Until  an  adjustment  of  a  time 
period  or  postmark  deadline  has  been 
approved  by  the  Administrator  under 
paragraphs  (0(2)  and  (f)(3)  of  this 
section,  the  owner  or  operator  of  an 
affected  facility  remains  strictly  subject 
to  the  requirements  of  this  part. 

(ii)  An  owner  or  operator  shall  request 
the  adjustment  provided  for  in 
paragraphs  (f)(2)  and  (f)(3)  of  this 
section  each  time  he  or  she  wishes  to 
change  an  applicable  time  period  or 
postmark  deadline  specified  in  this  part. 

(2)  Notwithstanding  time  periods  or 
postmark  deadlines  specified  in  this 


part  for  the  submittal  of  information  to 
the  Administrator  by  an  owner  or 
operator,  or  the  review  of  such 
information  by  the  Administrator,  such 
time  periods  or  deadlines  may  be 
changed  by  mutual  agreement  between 
the  owner  or  operator  and  the 
Administrator.  An  owner  or  operator 
who  \vishes  to  request  a  change  in  a 
time  period  or  postmark  deadline  for  a 
particular  requirement  shall  request  the 
adjustment  in  writing  as  soon  as 
practicable  before  the  subject  activity  is 
required  to  take  place.  The  owner  or 
operator  shall  include  in  the  request 
whatever  information  he  or  she 
considers  useful  to  convince  the 
Administrator  that  an  adjustment  is 
warranted. 

(3)  If,  in  the  Administrator's 
judgment,  an  owner  or  operator's 
request  for  an  adjustment  to  a  particular 
time  period  or  postmark  deadline  is 
warranted,  the  Administrator  will 
approve  the  adjustment.  The 
Administrator  will  notify  the  owner  or 
operator  in  writing  of  approval  or 
disapproval  of  the  request  for  an 
adjustment  within  15  calendar  days  of 
receiving  sufficient  information  to 
evaluate  the  request. 

(4)  If  the  Administrator  is  unable  to 
meet  a  specified  deadline,  he  or  she  will 
notif}'  the  owner  or  operator  of  any 
significant  delay  and  inform  the  owner 
or  operator  of  the  amended  schedule. 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

6.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sections  101,  112.  114.  116.  and 
301  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7401,  7412,  7414,  7416.  7601). 

7.  Section  61.01  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  61  01     List  of  pollutants  and  applicability 
of  part  61. 

•         «         *         «         * 

(d)  In  addition  to  complying  with  the 
provisions  of  this  part,  the  owner  or 
operator  of  a  stationary  source  subject  to 
a  standard  in  this  part  may  be  required 
to  obtain  an  operating  permit  issued  to 
stationary  sources  by  an  authorized 
State  air  pollution  control  agency  or  by 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
pursuant  to  title  V  of  the  Clean  Air  Act 
(Act)  as  amended  November  15, 1990 
(42  U.S.C.  7661).  For  more  information 
about  obtaining  an  operating  permit  see 
part  70  of  this  chapter. 
***** 

8.  Section  61.02  is  amended  by 
adding  in  alphabetical  order  the 


definitions  "Approved  permit 
program,"  "Issuance,"  "Part  70  permit," 
"Permit  program,"  "Permitting 
authority."  "State,"  and  "Title  V 
permit"  to  read  as  follows: 

§61.02    Definitions. 

♦  •         •         •         • 

Approved  permit  program  means  a 
State  permit  program  approved  by  the 
Administrator  as  meeting  the 
requirements  of  part  70  of  this  chapter 
or  a  Federal  permit  program  established 
in  this  chapter  pursuant  to  title  V  of  the 
Act  (42  U.S.C.  7661). 

*  *         »         *         » 

Issuance  of  a  part  70  permit  will 
occur,  if  the  State  is  the  permitting 
authority,  in  accordance  with  the 
requirements  of  part  70  of  this  chapter 
and  the  applicable,  approved  State 
permit  program.  When  the  EPA  is  the 
permitting  authority,  issuance  of  a  title 
V  permit  occurs  immediately  after  the 
EPA  takes  final  action  on  the  final 
permit. 
»        »        •        •        * 

Part  70  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
part  70  of  this  chapter. 

•  *        «        •        * 

Permit  program  means  a 
comprehensive  State  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  (42  U.S.C.  7661)  and  regulations 
codified  in  part  70  of  this  chapter  and 
applicable  State  regulations,  or  a 
comprehensive  Federal  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  and  regulations  codified  in  this 
chapter. 
***** 

Permitting  authoritv  means: 

(1)  The  State  air  pollution  control 
agency,  local  agency,  other  State  agency, 
or  other  agency  authorized  by  the 
Administrator  to  carry  out  a  permit 
program  under  part  70  of  this  chapter; 
or 

(2)  The  Administrator,  in  the  case  of 
EPA-implemented  permit  programs 
under  title  V  of  the  Act  (42  U.S.C.  7661). 

State  means  all  non-Federal 
authorities,  including  local  agencies, 
interstate  associations,  and  State-wide 
programs,  that  have  delegated  authority 
to  implement: 

(1)  The  provisions  of  this  part:  and/or 

(2)  The  permit  program  established 
under  part  70  of  this  chapter.  The  term 
State  shall  have  its  conventional 
meaning  where  clear  from  the  context. 
***** 

Title  V  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
Federal  or  State  regulations  established 
to  implement  title  V  of  the  Act  (42 
U.S.C.  7661).  A  title  V  permit  issued  by 
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a  State  permitting  authority  is  called  a 
part  70  permit  in  this  part. 
***** 

9.  Section  61.10  is  amended  by 
addii5g  paragraphs  (e)  through  (j)  to  read 

as  follows; 

§6110    Source  reporting  and  waiver 
request 

*         •         «         *      -  • 

(e)  For  the  purposes  of  this  part,  time 
periods  specified  in  days  shall  be 
measured  in  calendar  days,  even  if  the 
word  "calendar"  is  absent,  unless 
otherwise  specified  in  an  applicable 
rwiiiirement. 

(f)  Fcr  t^'.o  purposes  of  this  part,  if  an 
explicit  postraark  deadline  is  not 
specified  Li  an  applicable  requirement 
fcr  the  submittal  of  a  notification, 
application,  report,  or  other  written 
communication  to  the  Administrator, 
the  owner  or  operator  shall  postmark 
the  submittal  on  or  before  the  number 
of  days  specified  in  the  applicable 
requirement.  For  example,  if  a 
notification  must  be  submitted  15  days 
bf  fore  a  particulcir  event  is  scheduled  to 
lake  place,  the  notification  shall  be 
postmarked  on  or  before  15  days 
preceding  the  event;  likewise,  if  a 
notification  must  be  submitted  15  days 
after  a  particular  event  takes  place,  the 
nctification  shall  be  postmarked  on  or 
before  l.S  days  following  the  end  of  the 
e\  ent.  The  use  of  reliable  non- 
Government  mail  carriers  that  provide 
indications  of  verifiable  delivery  of 
i.iformation  required  to  be  submitted  to 
the  .Administrator,  similar  to  the 
postmark  provided  by  the  U.S.  Postal 
Service,  or  altsmative  means  of  delivery 
agreed  to  by  the  permitting  authority,  is 
acceptable. 

(g)  Notwithstanding  time  periods  or 
postmark  deadlines  specified  in  this 
part  for  the  submittal  of  information  to 
the  Administrator  by  an  owner  or 
operator,  or  the  review  of  such 
information  by  the  Administrator,  such 
time  periods  or  deadlines  may  be 
changed  by  mutual  agreement  between 
the  owner  or  operator  and  the 
Administrator.  Procedures  governing 
the  implementation  of  this  provision  are 
specified  in  paragrapl^  (j)  of  this  section. 

(h)  If  an  owner  or  operator  of  a 
stationary  source  in  a  State  with 
delegated  authority  is  required  to 
submit  reports  under  this  part  to  the 
State,  and  if  the  State  has  an  established 
timeline  for  the  submission  of  reports 
that  is  consistent  wTih  the  reporting 
frequency(ies)  specified  for  such  source 
under  this  part,  the  owner  or  opjerator 
may  change  the  dates  by  which  reports 
under  this  part  shall  be  submitted 
(without  changing  the  frequency  of 
reporting)  to  be  consistent  with  the 


State's  schedule  by  mutual  agreement 
between  the  owner  or  operator  and  the 
State.  The  allowance  in  the  previous 
sentence  applies  in  each  State  beginning 
1  year  after  the  source  is  required  to  be 
in  compliance  with  the  applicable 
subpart  in  this  part.  Procedures 
governing  the  implementation  of  this 
provision  are  specified  in  paragraph  (j) 
of  this  section. 

(i)  If  an  owner  or  operator  supervises 
one  or  more  stationary  sources  affected 
by  standards  set  under  this  part  and 
standards  set  under  part  60,  part  63,  or 
both  such  parts  of  this  chapter,  he/she 
may  arrange  by  mutual  agreement 
between  the  owner  or  operator  and  the 
Administrator  (or  the  State  w  ith  an 
approved  permit  program)  a  common 
schedule  on  which  reports  required  by 
each  applicable  standard  shall  be 
submitted  throughout  the  year.  The 
allowance  in  the  previous  sentence 
applies  in  each  State  beginning  1  year 
after  the  source  is  required  to  be  in 
compliance  with  the  applicable  subpart 
in  this  part,  or  1  year  after  the  source  is 
required  to  be  in  compliance  with  the 
applicable  part  60  or  part  63  standard, 
whichever  is  latest.  Procedures 
governing  the  implementation  of  this 
provision  are  specified  in  paragraph  (j) 
of  this  section. 

(j)(l)(i)  Until  an  adjustment  of  a  time 
period  or  postmark  deadline  has  been 
approved  by  the  Administrator  under 
paragraphs  (j)(2)  and  (j)(3)  of  this 
section,  the  owner  or  operator  of  an 
affected  source  remains  strictly  subject 
to  the  requirements  of  this  part. 

(ii)  An  owTier  or  operator  shall  request 
the  adjustment  provided  for  in 
paragraphs  (j)(2)  and  (j)(3)  of  this  section 
each  time  he  or  she  wishes  to  change  an 
applicable  time  period  or  postmark 
deadline  specified  in  this  part. 

(2)  Notwithstanding  time  periods  or 
postmark  deadlines  specified  in  this 
part  for  the  submittal  of  information  to 
the  Admirustrator  by  an  owner  or 
operator,  or  the  review  of  such 
information  by  the  Administrator,  such 
time  periods  or  deadlines  may  be 
changed  by  mutual  agreement  between 
the  owner  or  operator  and  the 
Administrator.  An  owner  or  operator 
who  wishes  to  request  a  change  in  a 
time  period  or  postmark  deadline  for  a 
particular  requirement  shall  request  the 
adjustment  in  writing  as  soon  as 
practicable  before  the  subject  activity  is 
required  to  take  place.  The  owner  or 
operator  shall  include  in  the  request 
whatever  information  he  or  she 
considers  useful  to  convince  the 
Administrator  that  an  adjustment  is 
warranted. 

(3)  If,  in  the  Administrator's 
judgment,  an  owner  or  operator's 


request  for  an  adjustment  to  a  particular 
time  period  or  postmark  deadline  is 
warranted,  the  Administrator  will 
approve  the  adjustment.  The 
Administrator  will  notify  the  owner  or 
operator  in  writing  of  approval  or 
disapproval  of  the  request  for  an 
adjustment  v^thin  15  calendar  days  of 
receiving  sufficient  infonnation  to 
evaluate  the  request, 

(4)  If  the  Adininistj-ator  is  unable  to 
meet  a  specified  deadline,  he  or  she  will 
notify  the  owner  or  operator  of  any 
significant  delay  and  Lnfcrm  the  owner 
or  operator  of  the  amended  schedule. 

PART  63— NATIONAL  EMISSION 
ETA.NDARDS  FOR  HAZARDOUS  A!R 
POLLUTANTS  FOR  SOURCE 
CATEOORiES 

10.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  Sections  101,  112,  114.  116,  and 
301  of  the  Cleaa  Air  Act  as  amended  by  Pub. 
L.  101-549  (42  U.S.C.  7401,  7412,  7414, 
7416,  7601). 

11.  Part  63  is  amended  by  adding 
subpart  A  to  read  as  follows: 

Subpart  A — General  Provisions 

Sec. 

63.1  Applicability. 

63.2  Definition*. 

63.3  Units  and  abbreviations. 

63.4  Prohibited  activities  and 
circumvention. 

63.5  Construction  and  reconstruction. 
6!^    Compliance  with  standards  and 

maintenance  reqiiirements. 

63.7  Performance  testing  requirements. 

63.8  Monitoring  requirements. 

63.9  Notification  requirements. 

63.10  Recordkeeping  and  reporting 
requirements. 

63.11  Control  device  requirements. 

63.12  State  authority  and  delegations. 

63.13  Addresses  of  S^ate  air  p>ollution 
control  agencies  and  EPA  Regional 
Offices. 

63.14  Incorporations  by  reference. 

63.15  Availability  of  informatioa  and 
confidentiality. 

Subpart  A — General  Provisions 

§63.1     Applicability. 

(a)  General  (1)  Terms  used 
throughout  this  part  are  defined  in 
§  63.2  or  in  the  Clean  \\t  Act  (Act)  as 
amended  in  1990,  except  that  individual 
subparts  of  this  part  may  include 
specific  definitions  in  addition  to  or  that 
supersede  definitions  in  §63.2. 

(2)  This  part  contains  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  established 
pursuant  to  section  112  of  the  Act  as 
amended  .No\pmber  15.  1990  These 
standards  regulate  specific  categories  of 
stationarv-  sources  that  emit  (or  have  the 
potential  to  emit)  one  or  more 
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hazardous  air  pollutants  listed  in  this 
part  pursuant  to  section  1 1 2tb)  of  the 
Act.  This  section  explains  t}\e 
applicability  of  such  standards  to 
soiurcos  alTected  by  them.  The  standards 
in  this  part  are  independent  of  NESHAP 
•  coptained  in  40  CFR  part  61.  The 
NESHAP  in  part  61  promulgated  by 
signature  of  the  Administrator  before 
November  15, 1990  (i.e.,  the  date  of 
enactment  of  the  Clean  Air  Act 
-\;nRndments  of  1990)  remain  m  effect 
until  thoy  are  amended,  if  appropriate, 
and  added  to  this  part. 

(3)  No  emission  standard  or  other 
requirement  established  under  this  part 
shall  be  Interpreted,  construed,  or 
applied  to  dinilnish  or  replace  the 
requirements  of  a  more  stringent 
emission  limitation  or  other  appbcable 
requirement  estabbshed  by  the 
Admiiustrator  pursuant  to  other 
euthority  of  the  Act  (including  thee 
requirements  In  part  60  of  this  chapter), 
or  a  standard  issued  under  State 
authority. 

(4)  The  provisions  of  this  subpart  (i.e.. 
subpart  A  of  this  part)  apply  to  o'vners 
or  operators  who  are  subject  to 
subs*»quent  subparts  of  this  part,  except 
when  otherwise  specified  in  a  particular 
subp-art  or  in  a  relevant  standard.  T?ie 
general  provisions  in  subpart  A 
eUminate  the  repetition  of  requirements 
applicable  to  all  owners  or  operators 
affecled  by  this  part.  The  general 
pTovnsions  in  subpart  A  do  not  apply  to 
regulations  de-.'eioped  pmrsuant  to 
section  1 1 2(r)  of  the  amended  Act, 
unless  otherwise  specified  in  fbose 
regulations. 

(5)  [Reserved) 

(6)  To  obtain  the  roost  Oirrenf  list  of 
categories  of  sources  to  be  reg>j}.-Jted 
under  section  112  of  the  Art,  or  to 
obtain  th"  most  recent  regulatiinn 
promui/  ''on  fk-bedule  »^.:^b*jsbed 
pursuau!  io  section  112(e)  of  the  Act. 
contact  the  OfSce  of  the  Chrector, 
E-nission  Standards  Division,  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  EPA  (M!>-13),  Research  Triangle 
Park,  North  CaroHna  27711. 

(7)  Subpart  D  of  this  part  contains 
rt'T^iations  that  address  procedures  for 
an  owner  or  operator  to  obtain  an 
extension  of  compliance  with  a  relevant 
standard  through  an  early  reduction  of 
emissions  of  hazardous  air  pollutarifs 
pursuant  to  section  112(i)(5)of  the  Act. 

(8)  Sut^>art  E  of  this  part  c«nt.-»ins 
regulations  that  provide  for  the 

i"->?af  lishmert  of  proc*»durv»s  consi.stent 
with  seciion  112(1)  of  the  Ad  for  the 
approval  of  State  rules  or  programs  to 
implement  and  enforce  applicable 
Federal  rules  promulgated  under  the 
authority  of  section  112.  .Subpart  E  also 
establishes  procedures  for  the  review 


and  withdrawal  of  section  112 
implementation  and  cnforcoraeht 
authorities  .granted  through  a  section 
112(1)  approval. 

(9)  [Rescn/ed] 

(10)  For  the  purposes  of  this  part,  time 
ponods  specified  in  days  shall  be 
Deasurwi  in  calendar  days,  even  if  the 
word  "calendar"  is  absent,  unless 
otherwise  specified  in  an  applicable 
reqi:irement. 

(1 1 )  For  the  purposes  of  this  part,  if 
an  pxpbcit  postmark  deadline  is  not 
specified  in  an  applicable  requirement 
for  the  submittal  of  a  notification, 
application,  test  plan,  report,  or  other 
written  communication  to  the 
Administrator,  the  owner  or  operator 
shall  postmark  the  submittal  on  or 
before  the  number  of  days  specified  in 
the  applicable  requirement.  For 
e.xample,  if  a  notification  must  be 
submitted  15  davs  before  a  particular 
event  is  scheduled  to  take  place,  the 
notification  shall  be  postmarked  on  or 
before  15  days  pn?ceding  the  event: 
likewise,  if  a  notification  must  be 
submitted  15  davs  after  a  f)art)cular 
event  takes  plac^.  the  notification  shall 
be  postmarked  on  or  before  15  davs 
following  the  end  of  the  event.  The  use 
of  rehable  non-Govemmt'nt  mail 
earners  that  pnTvide  Indirations  of 
verifiable  df»livery  of  information 
required  to  be  submitted  to  the 
Administrator,  similar  to  the  postmark 
provided  bv  the  US.  P&s:,.l  .Service,  or 
alternative  means  of  delivery  agreed  to 
by  the  permitting  authority,  is 
acceptable. 

(12)  Notwithstanding  time  periods  or 
postmark  deadlines  specified  in  this 
part  for  the  submittal  of  information  to 
the  Administrator  by  an  owner  or 
operator,  or  the  review  of  such 
Information  by  the  Administrator,  such 
time  periods  or  deadhnes  mav  be 
changed  by  mutual  agreemf  .nt  between 
tho  ov.ner  or  operator  and  the 
Administrator.  Procedures  governing 
the  i-Tiplftmentation  of  this  provision  are 
specified  in  §63.9{i). 

(13)  .Sp«Hrial  provisions  set  forth  under 
an  applicable  subpart  of  this  part  or  in 

a  relevant  standard  estabJisht-d  under 
this  part  shall  supersede  any  conflicting 
provisions  of  this  subpart. 

(14)  Any  standards,  limitations. 
prohibitions,  or  other  federally 
enforceable  requirpments  estabbshed 
pursuant  to  procedtual  regulations  in 
this  part  lincluding.  but  not  limited  to, 
equivalent  emission  limitations 
estabbshed  pursuant  to  section  112(g)  of 
the  Act]  shall  have  the  force  and  effect 
of  requirements  promulgated  in  this  part 
and  shall  be  subject  to  the  provisions  of 
this  stibpart,  except  when  explicitly 
specified  otherwise. 


(b)  Initial  oppUcabihty  determination 
for  this  pert.  (1 )  The  provisions  of  this 
part  apply  to  the  owner  or  operator  of 
anv  stationary  source  that — 

fi)  Emits  or  has  the  potential  to  emit 
any  hazardous  air  pollutant  listed  in  cr 
pursuant  to  section  112(b)  of  the  Act; 
end 

(ii)  Is  subject  to  any  standard, 
limitation,  prohibition,  or  other 
federally  enforceable  iequireroer;t 
established  pursuant  to  this  part. 

(2)  In  addition  to  complying  with  the 
provisions  of  this  part,  the  owner  or 
operator  of  any  such  source  may  be 
required  to  obtain  an  operating  permit 
Issued  to  stationary  sourc^  by  an 
authorized  Slate  air  pollution  control 
agency  or  by  the  Administrator  of  the 
U.S.  Environmental  Protection  Agency 
(EPA)  pursuant  to  title  V  of  the  Act  (42 
U.S.C.  7661).  For  more  information 
about  obtaining  an  operating  permit,  see 
part  70  of  this  chapter. 

(3)  An  owner  or  operator  of  a 
stationary  source  that  emits  (or  has  the 
potential  to  emit,  without  considering 
controls)  one  or  more  hazardous  air 
pollutants  who  determines  that  the 
source  is  not  subject  to  a  relevant 
standard  or  other  requirement 
established  under  this  part,  shall  keep  a 
record  of  the  applicability 
determination  as  specified  in 

§  63.10(b)(3)  of  this  subpart. 

(c)  Applicability  of  this  part  after  a 
relevant  standard  has  been  set  under 
this  part.  (1)  If  a  relevant  standard  has 
been  established  under  this  part,  the 
owner  or  operator  of  an  affected  source 
shall  comply  with  the  provisions  of  this 
subpart  and  the  provisions  of  that 
standard,  except  as  specified  otherwise 
in  this  subpart  or  that  standard. 

(2)  If  a  relevant  standard  has  b»»t?n 
established  under  this  part,  the  owner  or 
operator  of  an  affected  source  may  be 
required  to  obtain  a  title  V  permit  from 
the  permitting  authority  in  the  State  in 
which  (he  source  is  located.  Emission 
standards  promulgated  in  this  p«rt  fcr 
area  sources  will  specify  whether — 

(i)  States  will  have  the  option  to 
exchide  area  sources  affected  by  th.'jt 
standard  from  »he  requirempnt  to  obtain 
a  title  V  permit  (i.e  ,  the  standa.'d  will 
exempt  the  category  of  area  sciirties 
altogether  from  the  permitting 
reouirementj; 

(n)  .States  will  have  the  option  to  defer 
permitting  of  area  sources  in  that 
category  until  the  Administrator  takes 
rulemaking  action  to  determine 
applicability  of  the  permitting 
reouirements;  or 

liii)  Area  sources  affe<;ted  by  that 
emission  standard  are  immediately 
subject  to  the  requirement  to  apply  for 
and  obtain  a  title  V  ptirmit  in  all  States. 
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If  a  standard  fails  to  specify  what  the 
permitting  requirements  will  be  for  area 
sources  affected  by  that  stajjdard,  then 
area  sources  that  are  subject  to  the 
standard  will  be  subject  to  the 
requirement  to  obtain  a  title  V  permit 
without  deferral.  If  the  owner  or 
operator  is  required  to  obtain  a  title  V 
permit,  he  or  she  shall  apply  for  such 
permit  in  accordance  with  part  70  of 
this  chapter  and  applicable  State 
regulations,  or  in  accordance  with  the 
regulations  contained  in  this  chapter  to 
implement  the  Federal  title  V  permit 
program  (42  U  S.C.  7661),  whichever 
regulations  are  applicable. 

(3)  (Reserved) 

(4)  If  the  ovs-ner  or  operator  of  an 
existing  source  obtains  an  extension  of 
compliance  for  such  source  in 
accordance  with  the  provisions  of 
subpart  D  of  this  part,  the  owner  or 
operator  shall  comply  with  all 
requirements  of  this  subpart  except 
those  requirements  that  are  specifically 
overridden  in  the  extension  of 
com.pliance  for  that  source. 

(5)  If  an  area  source  that  otherwise 
would  be  subject  to  an  emission 
standard  or  other  requirement 
established  under  this  part  if  it  were  a 
major  source  subsequently  increases  its 
emissions  of  hazardous  air  pollutants 
(or  its  potential  to  emit  hazardous  air 
pollutants)  such  that  the  source  is  a 
major  source  that  is  subject  to  the 
emission  standard  or  other  requirement, 
such  source  also  shall  be  subject  to  the 
notification  requirements  of  this 
subpart. 

(d)  [Reserved] 

(e)  Applicability  of  permit  program 
before  a  relevant  standard  has  been  set 
under  this  part.  After  the  effective  date 
of  an  approved  permit  program  in  the 
State  in  which  a  stationary  source  is  (or 
would  be)  located,  the  owTier  or 
operator  of  such  source  may  be  required 
to  obtain  a  title  V  permit  from  the 
permitting  authority  in  that  State  (or 
rensf;  such  a  permit  if  one  has  already 
been  issued  to  the  source)  before  a 
relevant  standard  is  established  under 
this  part.  If  the  owner  or  operator  is 
required  to  obtain  (or  revise)  a  title  V 
permit,  he/she  shall  apply  to  obtain  (or 
revise)  such  permit  in  accordance  with 
the  regulations  contained  in  part  70  of 
this  chapter  and  applicable  State 
regulations,  or  the  regulations  codified 
in  this  chapter  to  implem.ent  the  Federal 
title  V  permit  program  (42  U.S.C.  7661), 
whiche\  er  regulations  are  applicable. 

§63.2    Definitions. 

The  terms  used  in  this  part  are 
defined  in  the  Act  or  in  this  section  as 
follows; 


Act  means  theClean  Air  Act  (42 
U  S.C.  7401  et  seq..  as  amended  by  Pub. 
L.  101-549,  104  Stat.  2399). 

Actual  emissions  is  defined  in  subpart 
D  of  this  part  for  the  purpose  of  granting 
a  compliance  extension  for  an  early 
reduction  of  hazardous  air  pollutants. 

Administrator  means  the 
Administrator  of  the  United  States 
Enviromnental  Protection  Agency  or  his 
or  her  authorized  representative  (e.g.,  a 
State  that  has  been  delegated  the 
authority  to  implement  the  provisions  of 
this  part). 

Affected  source,  for  the  purposes  of 
this  part,  means  the  stationary  sQurce, 
the  group  of  stationary  sources,  or  the 
portion  of  a  stationary  source  that  is 
regulated  by  a  relevant  standard  or  other 
requirement  established  pursuant  to 
section  112  of  the  Act.  Each  relevant 
standard  will  define  the  "affected 
source"  for  the  purposes  of  that 
standard.  The  terra  "affected  source,"  as 
used  in  this  part,  is  separate  and  distinct 
from  any  other  use  of  that  term  in  EPA 
regulations  such  as  those  implementing 
Utle  rv  of  the  Act.  Sources  regulated 
under  part  60  or  part  61  of  this  chapter 
are  not  affected  sources  for  the  purposes 
of  part  63. 

Alternative  emission  limitation  means 
conditions  established  pursuant  to 
sections  112(i)(5)  or  112(i)(6)  of  the  Act 
by  the  Administrator  or  by  a  State  with 
an  approved  permit  program. 

Alternative  emission  standard  means 
an  alternative  means  of  emission 
limitation  that,  after  notice  and 
opportunity  for  public  comment,  has 
been  demonstrated  by  an  owner  or 
operator  to  the  Administrator's 
satisfaction  to  achieve  a  reduction  in 
emissions  of  any  air  pollutant  at  least 
equivalent  to  the  reduction  in  emissions 
of  such  poilutant  achieved  under  a 
relevant  design,  equipment,  work 
practice,  or  operational  emission 
standard,  or  combination  thereof, 
established  under  this  part  pursuant  to 
section  112(h)  of  the  Act. 

Alternative  test  method  means  any 
method  of  samphng  and  analyzing  for 
an  air  pollutant  that  is  not  a  test  method 
in  this  chapter  and  that  has  been 
demonstrated  tq,the  Administrator's 
satisfaction,  using  Method  301  in 
Appendix  A  of  this  part,  to  produce 
results  adequate  for  the  Administrator's 
determination  that  it  may  be  used  in 
place  of  a  test  method  specified  in  this 
part. 

Approved  permit  program  means  a 
State  permit  program  approved  by  the 
Administrator  as  meeting  the 
requirements  of  part  70  of  this  chapter 
or  a  Federal  permit  program  established 
in  this  chapter  pursuant  to  title  V  of  the 
Act  (42  U.S.C.  7661). 


Area  source  means  any  stationary 
source  of  hazardous  air  pollutants  that 
is  not  a  major  source  as  defined  in  this 
part. 

Commenced  means,  with  respect  to 
construction  or  reconstruction  of  a 
stationary  source,  that  an  owner  or 
operator  has  undertaken  a  continuous 
program  of  conslraction  or 
reconstruction  or  that  an  owner  or 
operator  has  entered  into  a  contractual 
obligation  to  undertake  and  complete, 
within  a  reasonable  time,  a  continuous 
program  of  construction  or 
reconstruction. 

Compliance  date  means  the  date  by 
which  an  affected  source  is  required  to 
be  in  compliance  with  a  relevant 
standard,  limitation,  prohibition,  or  any 
federally  enforceable  requirement 
established  by  the  Administrator  (or  a 
State  with  an  approved  permit  program) 
pursuant  to  section  1 1 2  of  the  Act. 

Compliance  plan  means  a  plan  that 
contains  all  of  the  following: 

(1)  A  description  of  the  compliance 
status  of  the  affected  source  with  respect 
to  all  applicable  requirements 
established  under  this  part; 

(2)  A  description  as  follows;  (i)  For 
applicable  requirements  for  which  the 
source  is  in  com.pliance,  a  statement 
that  the  source  will  continue  to  comply 
with  such  requirements; 

(ii)  For  applicable  requirements  that 
the  source  is  required  to  comply  with  by 
a  future  date,  a  statement  that  the  source 
will  meet  such  requirements  on  a  timely 
basis; 

(iii)  For  applicable  requirements  for 
which  the  source  is  not  in  compliance, 
a  narrative  description  of  how  the 
source  will  achieve  compliance  with 
such  requirements  on  a  timely  basis; 

(3)  A  compUance  schedule,  as  defined 
in  this  section;  and 

(4)  A  schedule  for  the  submission  of 
certified  progress  reports  no  less 
frequently  than  every  6  months  for 
affected  sources  required  to  have  a 
schedule  of  compliance  to  remedy  a 
violation. 

Compliance  schedule  means:  (1)  In 
the  case  of  an  affected  source  that  is  in 
compliance  with  all  applicable 
requirements  established  imder  this 
part,  a  statement  that  the  source  will 
continue  to  comply  with  such 
requirements;  or 

(2)  In  the  case  of  an  affected  source 
that  is  required  to  comply  with 
applicable  requirements  by  a  future 
date,  a  statement  that  the  source  will 
meet  such  requirements  on  a  timely 
basis  and.  if  required  by  an  applicable 
requirement,  a  detailed  schedule  of  the 
dates  by  which  each  step  toward 
compliance  wtII  be  reached;  or 
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(3)  In  the  case  of  an  affected  source 
.lot  in  compbance  with  aiJ  appUcabie 
i-ecpiirpments  estabbsbod  under  thjs 
part,  a  schedule  of  remedial  !r:oasures, 
incluaing  an  enforceable  sequence  of 
actions  or  operations  with  miiestones 
and  a  schedule  for  the  submission  of 
certified  progress  reports,  where 
applicable,  leading  to  compliance  with 
a  rf;levant  standard,  limitaDon, 
prohibition,  or  any  federaliy  enforceable 
requirement  established  pursuant  to 
section  112  of  the  Act  for  which  tne 
affected  source  is  not  in  compliance. 
This  compliance  schedule  shall 
resemble  and  be  at  least  as  stringent  as 
that  contained  in  any  judicial  consent 
decree  or  administrative  order  to  which 
Lhe  source  is  subject.  Any  such  schedule 
of  compliance  shall  he  supplemental  to, 
and  shall  not  sanrtiai  noncompliance 
with,  the  applicable  requirements  on 
which  it  is  based. 

Construction  means  the  on-site 
fabrication,  erection,  or  installation  of 
an  affected  source. 

Continuous  emission  moritoring 
system  (CEMS)  means  the  total 
equipment  that  may  be  required  to  meet 
t.he  data  acquisition  and  availability 
requirements  of  this  part,  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of 
emissions. 

Continuous  monitoring  si-stem  (CMS) 
is  a  comprehensive  term  that  may 
include,  but  is  not  Hmited  to, 
continuous  emission  monitoring 
systems,  continuous  opacity  monitoring 
systems,  continuous  parameter 
monitoring  s>*stems,  or  other  manual  or 
automatic  monitoring  that  is  used  for 
demonstrating  compliance  with  an 
applicable  regulation  on  a  continuous 
basis  as  defined  by  the  reg'.^lar'.on. 
Continuous  opacity  monitoring 
system  (COMS)  means  a  continuous 
monitoring  system  that  measures  the 
opacity  of  emissions. 

Continuous  parcme*er  monitoring 
system  means  the  total  equipment  that 
may  be  r?H}uifed  to  meet  the  data 
acquis)*) on  and  availability 
requirements  of  this  v&rX.  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  process 
or  control  system  parameters 

Efffictive  date  means  (1)  With  regard 
to  an  emission  standard  established 
under  this  f)art.  the  date  of 
promulgation  in  the  Federal  Register  of 
such  standard;  or 

(2)  With  regard  to  an  shemative 
emission  Umitation  or  equivalent 
emission  limitation  determined  by  the 
Administrator  (or  a  State  with  an 
approved  permit  program),  the  date  that 
the  alternative  emission  limitation  or 
equivalent  emission  limitation  becomes 


effective  according  to  the  provisions  of 
this  part.  The  effective  date  of  a  permit 
program  established  under  title  V  of  the 
Act  (42  U.S.C.  7661)  is  determined 
according  to  the  regviations  in  this 
chapter  establishing  such  programs. 

Emission  standard  means  a  national 
standard,  limitation,  prohibition,  or 
other  regulation  promulgated  in  a 
subpart  of  this  part  pursuant  to  sections 
112(d),  112(h),  or  112(f)  of  the  Act. 

Emissions  averaging  is  a  way  to 
comply  with  the  emission  limitations 
specified  in  a  rei€?vant  standard, 
whereby  em  affected  source,  if  allowed 
under  a  subpart  of  this  part,  may  create 
emission  credits  by  reducing  emissions 
from  specific  paints  to  a  level  below 
that  required  by  the  relevant  standard, 
and  those  credits  are  used  to  offset 
emissions  from  points  that  are  not 
controlled  to  the  level  required  by  the 
relevant  standard. 

EPA  means  the  United  Slates 
Environmental  Protection  Agency. 

Equivalent  emission  limitation  means 
the  maximum  achievable  control 
technology  emission  limitation  (MACT 
emission  limitation)  for  hazardous  air 
pollutants  that  Lhe  Administrator  (or  a 
State  with  an  approved  permit  program) 
determines  on  a  case-bv-case  basis, 
pursuant  to  section  112(g)  or  section 
112(j)  of  the  Act,  to  be  equivalent  to  the 
emission  standard  that  would  apply  to 
an  affected  source  if  such  standard  had 
been  promulgated  by  the  Administrator 
under  this  part  pursuant  to  section 
112(d)  or  section  112(h)  of  Uhe  Act. 

Excess  emissions  and  continuous 
monitoring  system  performance  report 
is  a  report  that  must  be  submitted 
periodically  by  an  affected  source  in 
o-'der  to  provide  data  on  its  compliance 
with  relevant  emission  limits,  op*?r3lii>g 
parameters,  and  the  perforraaj>ce  of  its 
continuous  parameter  monitoring 
systems. 

Existing  source  means  any  effected 
source  that  is  not  a  new  !=ource. 

Federally  enforceable  mpa.ns  all 
limitations  and  conditions  th^t  are 
enforceable  by  the  Administrator  and 
citizens  under  the  Act  or  that  are 
enforce.able  under  other  statutes 
administered  by  the  Administrator. 
Examples  of  federally  enforceable 
limitations  and  conditions  include,  but 
are  not  limited  to: 

(1)  ElmissioD  standards,  alternative 
emission  standards,  alternative  emission 
limitations,  and  equivalent  emission 
limitations  established  pursuant  to 
section  1 1 2  of  the  Act  as  amended  in 
1990; 

(2)  New  source  performance  standards 
established  pursuant  to  section  111  of 
the  Ad,  and  emission  standards 


estabhshed  pursuant  to  section  1 12  of 
the  Ad  before  it  was  amended  in  1990; 

(3)  All  terms  and  conditions  in  a  tirle 
V  permit,  including  any  provisions  that 
Hmit  a  source's  potential  to  emit,  unless 
expressly  designated  as  not  federally 
enforceaole: 

(4)  Limitabons  and  conditions  that  are 
part  of  an  approved  State 
ImplemeTitation  Plan  (SIP)  or  a  Federal 
Implementation  Plan  fFIP): 

(5)  Limitations  and  condifions  that  are 
part  of  a  Federal  construction  permit 
issued  under  40  CFT^  52.21  or  any 
construrtion  permit  issued  under 
regiilations  approved  by  the  EPA  in 
accordance  with  40  CFR  pan  51; 

(b)  Limitations  and  conditions  that  are 
part  of  an  operating  permit  issued 
pursuant  to  a  program  approved  by  the 
EPA  into  a  SIP  as  meeting  the  EPA's 
minimum  criteria  for  FeoeraJ 
enforceability,  including  adequate 
notice  and  opportunity  tor  EPA  and 
public  comment  prior  to  issuance  of  the 
final  permit  and  practicable 
enforceabihty; 

(7)  Limitations  and  conditions  in  a 
State  rule  or  program  that  has  been 
approved  by  the  EPA  under  subpart  E  of 
this  part  for  the  purposes  of 
implementing  and  enforcing  section 
112:  and 

(8)  Individual  consent  agreements  that 
the  EPA  has  legal  authority  to  create. 

Fixed  capital  cost  means  the  capital 
needed  to  provide  all  the  depreciable 
components  of  an  existing  source. 

Fugitive  emissions  means  those 
emissions  from  a  stationary  source  that 
could  not  reasonably  pass  through  a 
stack,  chimney,  vent,  or  other 
fundionalfy  equivalent  opening.  Under 
sertion  112  of  the  Ad,  all  fugitive 
emissions  are  to  be  considered  in 
determining  whether  a  stationary  source 
is  a  major  source. 

Hazardous  air  pollutant  means  any 
air  pollutant  hsted  in  or  pursuant  to 
section  112fb)of  lhe  Ad. 

Issuance  of  a  part  70  permit  will 
occur,  if  the  State  is  the  permitting 
authority,  in  accordance  with  the 
requirements  of  part  70  of  this  chapter 
and  the  apphcable,  approved  State 
permit  program.  When  the  ElPA  is  the 
permitting  authority,  issuance  of  a  title 
V  permit  occurs  immediately  after  the 
EPA  takes  final  action  on  the  final 
permit. 

Lesser  quantity  means  a  quantity  of  a 
hazardous  air  pwlhitant  that  is  or  may  be 
emitted  by  a  stationary  source  that  the 
Administrator  establishes  in  order  to 
define  a  major  source  under  an 
applicable  subpart  of  this  part. 

Ma/or  source  means  any  stationary 
source  or  group  of  stationary  sources 
located  within  a  contiguous  area  and 
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under  common  control  that  emits  or  has 
the  potential  to  emit  considering 
conUx>ls.  in  the  aggregate.  10  tons  per 
year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of 
any  combination  of  hazardous  air 
pollutants,  unless  the  Administrator 
establishes  a  lesser  quantity,  or  in  the 
case  of  radionuclides,  different  criteria 
from  those  specified  in  this  sentence. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  that  are  caused 
in  part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

New  source  means  any  affected  source 
the  construction  or  reconstruction  of 
which  is  commenced  after  the 
Administrator  first  proposes  a  relevant 
emission  standard  under  this  part. 

One-hour  penod.  unless  otherwise 
defined  in  an  applicable  subpart,  means 
any  60-mLnute  period  commencing  on 
the  hour. 

Opacity  means  the  degree  to  which 
emissions  reduce  the  transmission  of 
light  and  obscure  the  view  of  an  object 
in  the  background.  For  continuous 
opacity  monitoring  systems,  opacity 
means  the  fraction  of  incident  light  that 
is  attenuated  by  an  optical  medium. 

0\^ner  or  operator  means  any  person 
who  owns,  leases,  operates,  controls,  or 
supervises  a  stationary  source. 

Part  'O  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
part  70  of  this  chapter. 

Performance  audit  means  a  procedure 
to  analyze  blind  samples,  the  content  of 
which  is  known  by  the  Administrator, 
simuhaneously  vs-ith  the  analysis  of 
performance  test  samples  in  order  to 
provide  a  measure  of  test  data  quality. 

Performance  e^nluation  means  the 
conduct  of  relative  accuracy  testing, 
calibration  error  testing,  and  other 
measurements  used  in  validating  the 
continuous  monitoring  system  data. 

Performance  test  means  the  collection 
of  data  resulting  from  the  execution  of 
a  test  method  (usually  three  emission 
test  runs)  used  to  demonstrate 
compliance  with  a  relevant  emission 
standard  as  specified  in  the  performance 
tt'st  section  of  the  relevant  standard. 

Permit  modification  means  a  change 
to  a  title  V  permit  as  defined  in 
regulations  codified  in  this  chapter  to 
implement  title  V  of  the  Act  (42  U.S  C. 
7661). 

Permit  program  means  a 
comprehensive  State  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  (42  U.S.C.  7661)  and  regulations 
codified  in  part  70  of  this  chapter  and 
applicable  State  regulations,  or  a 


comprehensive  Federal  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  and  regulations  codified  in  this 
chapter. 

Permit  revision  means  any  permit 
modification  or  administrative  permit 
amendment  to  a  title  V  permit  as 
defined  in  regulations  codified  in  this 
chapter  to  implement  title  V  of  the  Act 
(42  U.S.C.  7661). 

Permitting  authority  means:  (1)  The 
State  air  pollution  control  agency,  local 
agency,  other  State  agency,  or  other 
agency  authorized  by  the  Administrator 
to  carry  out  a  permit  program  under  part 
70  of  this  chapter;  or 

(2)  The  Administrator,  in  the  case  of 
EPA-implemented  permit  programs 
under  title  V  of  the  Act  (42  U.S.C.  7661). 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  to  emit 
a  pollutant  under  its  physical  and 
operational  design.  Any  physical  or 
operational  Umitation  on  the  capacity  of 
the  stationary  source  to  emit  a  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  or  the  effect  it 
would  have  on  emissions  is  federally 
enforceable. 

Reconstruction  means  the 
replacement  of  components  of  an 
affected  or  a  previously  unaffected 
stationary  source  to  such  an  extent  that; 

(1)  The  fixed  capital  cost  of  the  new 
components  exceeds  50  percent  of  the 
fixed  capital  cost  that  would  be  required 
to  construct  a  comparable  new  source: 
and 

(2)  It  is  technologically  and 
economically  feasible  for  the 
reconstructed  source  to  meet  the 
relevant  standard(s)  established  by  the 
Administrator  (or  a  State)  pursuant  to 
section  112  of  the  Act.  Upon 
reconstruction,  an  affected  source,  or  a 
stationary  source  that  becomes  an 
affected  source,  is  subject  to  relevant 
standards  for  new  sources,  including 
compliance  dates,  irrespective  of  any 
change  in  emissions  of  hazardous  air 
pollutants  from  that  source. 

Regulation  promulgation  schedule 
means  the  schedule  for  the 
promulgation  of  emission  standards 
under  this  part,  estabUshed  by  the 
Administrator  pursuant  to  section 
112(e)  of  the  Act  and  published  in  the 
Federal  Register 

Relevant  standard  means: 

(1)  An  emission  standard; 

(2)  An  alternative  emission  standard; 

(3)  An  alternative  emission  limitation; 
or 

(4)  An  equivalent  emission  limitation 
established  pursuant  to  section  112  of 


the  Act  that  applies  to  the  stationary 
source,  the  group  of  stationary  sources, 
or  the  portion  of  a  stationary  source 
regulated  by  such  standard  or 
limitation. 

A  relevant  standard  may  include  or 
consist  of  a  design,  equipment,  work 
practice,  or  operational  requirement,  or 
other  measure,  process,  method,  system, 
or  technique  (including  prohibition  of 
emissions)  that  the  Administrator  (or  a 
State)  establishes  for  new  or  existing 
sources  to  which  such  standard  or 
limitation  applies.  Every  relevant 
standard  established  pursuant  to  section 
112  of  the  Act  includes  subpart  A  of  this 
part  and  all  applicable  appendices  of 
this  part  or  of  other  parts  of  this  chapter 
that  are  referenced  in  that  standard. 

Responsible  official  means  one  of  the 
following: 

(1)  For  a  corporation:  A  president, 
secretary,  treasurer,  or  vice  president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation,  or  a  duly  authorized 
representative  of  such  person  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  and  either: 

(i)  The  facilities  employ  more  than 
250  persons  or  have  gross  annual  sales 
or  expenditures  exceeding  $25  million 
(in  second  quarter  1980  dollars);  or 

(ii)  The  delegation  of  authority  to 
such  representative  is  approved  in 
advance  by  the  Administrator. 

(2)  For  a  partnership  or  sole 
proprietorship;  a  general  partner  or  the 
proprietor,  respectively. 

(3)  For  a  municipality.  State,  Federal, 
or  other  public  agency:  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  the  purposes  of  this 
part,  a  principal  executive  officer  of  a 
Federal  agency  includes  the  chief 
executive  officer  having  responsibility 
for  the  overall  operations  of  a  principal 
geographic  unit  of  the  agency  (e.g.,  a 
Regional  Administrator  of  the  EPa). 

(4)  For  aflected  sources  (as  defined  in 
this  part)  appl>ing  for  or  subject  to  a 
title  V  permit:  "responsible  official" 
shall  have  the  same  meaning  as  defined 
in  part  70  or  Federal  title  V  regulations 
in  this  chapter  (42  U.S.C.  7661), 
whichever  is  applicable. 

Run  means  one  of  a  series  of  emission 
or  other  measurements  needed  to 
determine  emissions  for  a  representative 
operating  period  or  cycle  as  specified  in 
this  part. 

Shutdown  means  the  cessation  of 
operation  of  an  affected  source  for  any 
purpose. 
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Six-minute  period  means,  with 
respect  to  opacity  determinations,  any 
one  of  the  10  equal  parts  of  a  1-hour 
period. 

Standard  conditions  means  a 
temperature  of  293  K  (68°  F)  and  a 
pressure  of  101.3  kilopascals  (29.92  in. 
Hg). 

Startup  means  the  setting  in  operation 
of  an  affected  source  for  any  purpose. 

State  means  all  non-Federal 
authorities,  including  local  agencies, 
interstate  associations,  and  State-wide 
programs,  that  have  delegated  authority 
to  implement:  (1)  The  provisions  of  this 
part  and/or  (2)  the  permit  program 
established  under  part  70  of  this 
chapter.  The  term  State  shall  have  its 
conventional  meaning  where  clear  from 
the  context. 

Stationary  source  means  any  building, 
structure,  facility,  or  installation  which 
emits  or  may  emit  any  air  pollutant. 

Test  method  means  the  validated 
procedure  for  sampling,  preparing,  and 
analyzing  for  an  air  pollutant  specified 
in  a  relevant  standard  as  the 
performance  test  procedure.  The  test 
method  may  include  methods  described 
in  an  appendix  of  this  chapter,  test 
methods  incorporated  by  reference  in 
this  part,  or  methods  validated  for  an 
application  through  procedures  in 
Method  301  of  Appendix  A  of  this  part. 

Title  V  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
Federal  or  State  regulations  established 
to  implement  title  V  of  the  Act  (42 
U.S.C.  7661).  A  title  V  permit  issued  by 
a  State  permitting  authority  is  called  a 
part  70  permit  in  this  part. 

Visible  emission  means  the 
observation  of  an  emission  of  opacity  or 
optical  density  above  the  threshold  of 


vision. 

§63.3    Units  and  abbreviations. 

Used  in  this  part  are  abbreviations 
and  symbols  of  units  of  measure.  These 
are  defined  as  follows: 

(a)  System  International  (SI)  units  of 

measure: 

A  =  ampere 

g  =  gram 

Hz  =  hertz 

J  =  joule 

°K  =  degree  Kelvin 

kg  =  kilogram 

1  =  liter 

m  =  meter 

m3  =  cubic  meter 

mg  =  milligram  =  10-'  gram 

ml  =  milliliter  =  lO-s  liter 

mm  =  millimeter  =  10  - '  meter 

Mg  =  megagrara  =  106  gram  =  metric  ton 

MJ  =  megajoule 

mol  =  mole 

N  =  newton 

ng  =  nanogram  =  lO-'gram 


nm  =  nanometer  =  10  -  '  meter 

Pa  =  pascal 

s  =  second 

V  =  volt 

W  =  watt 

Si  =  ohm 

Mg  =  microgram  =  10-«  gram 

^ll  =  microliter  =  10-*  liter 

(b)  Other  units  of  measure: 
Btu  =  British  thermal  unit 
"C  =  degree  Celsius  (centigrade) 
cal  =  calorie 

cfm  =  cubic  feet  per  minute 
cc  =  cubic  centimeter 
cu  ft  =  cubic  feet 
d  =  day 

dcf  =  dry  cubic  feet 
dcm  =  dry  cubic  meter 
dscf  =  dry  cubic  feet  at  standard 

conditions 
dscm  =  dry  cubic  meter  at  standard 

conditions 
eq  =  equivalent 
"F  =  degree  Fahrenheit 
ft  =  feet 

ftz  =  square  feet 
ft3  =  cubic  feet 
gal  =  gallon 
gr  =  grain 

g-eq  =  gram  equivalent 
g-mole  =  gram  mole 
hr  =  hour 
in.  =  inch 

in.  H2O  =  inches  of  wafer 
K  =  1,000 
kcal  =  kilocalorie 
lb  =  pound 

1pm  =  liter  per  minute 
meq  =  milliequivalent 
min  =  minute 
MW  =  molecular  weight 
oz  =  ounces 
ppb  =  parts  per  billion 
ppbw  =  parts  per  billion  by  weight 
ppbv  =  parts  per  billion  by  volume 
ppm  =  parts  per  million 
ppmw  =  parts  per  million  by  weight 
ppmv  =  parts  per  million  by  volume 
psia  =  pounds  per  square  inch  absolute 
psig  =  pounds  per  square  inch  gage 
°R  =  degree  Rankin  e 
scf  =  cubic  feet  at  standard  conditions 
scfh  =  cubic  feet  at  standard  conditions 

per  hour 
sera  =  cubic  meter  at  standard 

conditions 
sec  =  second 
sq  ft  =  square  feet 
std  =  at  standard  conditions 
v/v  =  volume  per  volume 
yd  2  =  square  yards 
yr  =  year 

(c)  Miscellaneous: 

act  =  actual 

avg  =  average 

l.D.  =  inside  diameter 

M  =  molar 

N  =  normal 


O.D.  =  outside  diameter 
%  =  percent 

§S3  4    Prohibited  activities  and 
circumvention. 

(a)  Prohibited  activities.  (1)  No  owner 
or  operator  subject  to  the  provisions  of 
this  part  shall  operate  any  affected 
source  in  violation  of  the  requirements 
of  this  part  except  under — 

(i)  An  extension  of  compliance 
granted  by  the  Administrator  under  this 
part;  or 

(ii)  An  extension  of  compliance 
granted  under  this  part  by  a  State  with 
an  approved  permit  program;  or 

(iii)  An  exemption  from  compliance 
granted  by  the  President  under  section 
112(i)(4)oftheAct. 

(2)  No  owner  or  operator  subject  to 
the  provisions  of  this  part  shall  fail  to 
keep  records,  notify,  report,  or  revise 
reports  as  required  under  this  part. 

(3)  After  the  effective  date  of  an 
approved  permit  program  in  a  State,  no 
owner  or  operator  of  an  affected  source 
in  that  State  who  is  required  under  this 
part  to  obtain  a  title  V  permit  shall 
operate  such  source  except  in 
compliance  with  the  provisions  of  this 
part  and  the  appHcable  requirements  of 
the  permit  program  in  that  State. 

(4)  IReserved) 

(5)  An  owner  or  operator  of  an 
affected  source  who  is  subject  to  an 
emission  standard  promulgated  under 
this  part  shall  comply  with  the 
requirements  of  that  standard  by  the 
date(s)  established  in  the  applicable 
subpart(s)  of  this  part  (including  this 
subpart)  regardless  of  whether — 

(i)  A  title  V  permit  has  been  issued  to 
that  source;  or 

(ii)  If  a  title  V  permit  has  been  issued 
to  that  source,  whether  such  permit  has 
been  revised  or  modified  to  incorporate 
the  emission  standard. 

(b)  Circumvention.  No  owner  or 
operator  subject  to  the  provisions  of  this 
part  shall  build,  erect,  install,  or  use  any 
article,  machine,  equipment,  or  process 
to  conceal  an  emission  that  would 
otherwise  constitute  noncompliance 
with  a  relevant  standard.  Such 
concealment  includes,  but  is  not  limited 
to— 

(1)  The  use  of  diluents  to  achieve 
compliance  with  a  relevant  standard 
based  on  the  concentration  of  a 
pollutant  in  the  effluent  discharged  to 
the  atmosphere; 

(2)  The  use  of  gaseous  diluents  to 
achieve  compliance  with  a  relevant 
standard  for  visible  emissions;  and 

(3)  The  fragmentation  of  an  operation 
such  that  the  operation  avoids 
regulation  by  a  relevant  standard. 

(c)  Severability.  Notwithstanding  any 
requirement  incorporated  into  a  title  V 
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pennit  obtained  by  an  owner  or  operator 
subject  to  the  provisions  of  this  part,  the 
provisions  of  this  part  are  federally 
enforceable. 

§  53.5    Construction  and  reconstruction. 

(a)  Afphcabiht\-  (1)  This  section 
implerr.etits  the  preconstruction  review 
requirements  of  stxrtion  112(i)(l)  for 
.sources  subject  to  a  relevant  emission 
standard  that  has  been  promulgated  in 
this  part.  In  addition,  this  section 
includes  other  requirements  for 
constructed  and  reconstructed 
stationary  sources  that  are  or  become 
subject  to  a  reievant  promulgated 
emission  standard. 

(2)  Af^er  the  effective  date  of  a 
relevant  standard  promulgated  under 
this  part,  the  requirements  in  this 
section  appJy  to  owners  or  operators 
who  construct  a  new  source  or 
reconstruct  a  source  after  the  proposal 
date  of  that  standard.  New  or 
reconstructed  sources  that  start  up 
before  the  standard's  effective  date  are 
not  subiect  to  the  preconstruction 
review  requirements  specified  in 
paragraphs  (b)(3).  [d].  ar.d  (e)  of  this 
section 

(b)  Requirements  for  existing,  newly- 
constructed,  and  reconstructed  sources. 
(1)  Upon  construction  an  affected  source 
is  subject  to  rele\  ant  standards  for  new 
sources,  including  compliance  dates. 
Upon  reccnslructicn.  an  affected  source 
is  subject  to  reievant  standards  for  new 
sources,  including  compliance  dates, 
irrespective  of  any  change  in  emissions 
of  hazardous  air  poUiitants  from  that 
source 

(2)  (Reserved] 

(3)  After  the  effective  date  of  any 
relevant  standard  promulgated  by  the 
Administrator  under  this  part,  whether 
or  not  an  approved  permit  program  is 
effective  in  the  State  in  which  an 
affected  so'urce  is  (or  would  be)  located, 
no  pers-on  may  construct  a  new  major 
affected  source  or  reconstruct  a  major 
affected  source  subject  to  such  standard, 
or  reconstruct  a  mator  source  such  that 
the  source  becomes  a  major  affected 
source  subject  to  the  standard,  without 
oKTaini.Tg  written  approval,  in  advance, 
from  the  Administrator  in  accordance 
with  the  procedures  specified  in 
paragraphs  (d)  and  (e)  of  this  section. 

(4)  Arter  the  eiftxtive  date  of  any 
relevant  standard  promulgated  by  the 
Admi.'iistrator  under  this  part,  whether 
or  not  an  approved  permit  program  is 
effective  in  the  State  in  which  an 
affected  Kjurce  is  (or  would  be)  located. 
no  person  may  construct  a  new  affected 
source  or  reconstruct  an  affected  source 
subject  to  such  standard,  or  reconstruct 
a  source  such  that  the  source  becomes 
an  afff  cted  source  subject  to  the 


standard,  without  notifying  the 
Administrator  of  the  intended 
construction  or  reconstruction.  The 
notification  shall  be  submitted  in 
accordance  with  the  procedures  in 
§  63.9(b)  and  shall  include  all  the 
information  required  for  an  application 
for  approval  of  construction  or 
reconstruction  as  specified  in  paragraph 
(d)  of  this  section.  For  major  sources, 
the  application  for  approval  of 
construction  or  reconstruction  may  be 
used  to  fulfill  the  notification 
requirements  of  this  paragraph. 

[5]  After  the  effective  date  of  any 
relevant  standard  promulgated  by  the 
Administrator  under  this  part,  whether 
or  not  an  approved  permit  program  is 
effective  in  the  Slate  in  which  an 
affected  source  is  located,  no  person 
may  operate  such  source  without 
complying  with  the  provisions  of  this 
subpart  and  the  relevant  standard  unless 
that  person  has  received  an  extension  of 
compliance  or  an  exemption  from 
compliance  under  §63.6(il  or  §63.6())  of 
this  subpart. 

(6)  After  the  effective  date  of  any 
relevant  standard  promulgated  by  the 
Administrator  under  this  part,  whether 
or  not  an  approved  permit  program  is 
effective  in  the  State  in  which  an 
affected  source  is  located,  equipment 
added  (or  a  process  change)  to  an 
affected  source  that  is  within  the  scope 
of  the  definition  of  affected  source 
under  the  relevant  standard  shall  be 
considered  part  of  the  affected  source 
and  subject  to  all  provisions  of  the 
relevant  standard  established  for  that 
affected  source.  If  a  new  affected  source 
is  added  to  the  facility,  the  new  affected 
source  shall  be  subject  to  all  the 
provisions  of  the  relevant  standard  that 
are  established  for  new  sources 
including  compliance  dates. 

(c)  [Reserveol 

(d)  Application  for  approval  of 
construction  or  reconstruction.  The 
provisions  of  this  paragraph  implement 
section  1 1 2(i )( 1)  of  the  Act. 

(1)  Genera!  application  requirements. 
(i)  An  owner  or  operator  who  is  subject 
to  the  requirements  of  paragraph  (b)(3) 
of  this  section  shall  submit  to  the 
Administrator  an  application  for 
approval  of  the  construction  of  a  new 
major  affected  source,  the 
reconstruction  of  a  major  aflected 
source,  or  the  reconstruction  of  a  major 
source  such  that  the  source  becomes  a 
major  affected  source  subject  to  the 
standard.  The  application  shall  be 
submitted  as  soon  as  practicable  before 
the  construction  or  reconstruction  is 
planned  to  commence  (but  no  sooner 
than  the  effective  date  of  the  relevant 
standard)  if  the  construction  or 
reconstruction  commences  after  the 


effective  date  of  a  relevant  standard 
promulgated  in  this  part.  The 
application  shall  be  submitted  as  soon 
as  practicable  before  startup  but  no  later 
than  60  days  after  Lhe  effective  date  of 
a  relevant  standard  promulgated  in  this 
part  if  the  construction  or 
reconstruction  had  commenced  and 
initial  startup  had  not  occurred  before 
the  standard's  effective  date.  The 
application  for  approval  of  construction 
or  reconstruction  may  be  used  to  fulfill 
the  initial  notification  requirements  of 
§  63.9(b)(5)  of  this  subpart.  The  owner 
or  operator  may  submit  the  apphcation 
for  approval  well  in  advance  of  the  date 
construction  or  reconstruction  is 
planned  to  commence  in  order  to  ensure 
a  timely  review  by  the  Administrator 
and  that  the  planned  commencement 
date  will  not  be  delayed. 

(ii)  A  separate  application  shall  be 
submitted  for  each  construction  or 
reconstruction.  Each  application  for 
approval  of  construction  or 
reconstruction  shall  include  at  a 
minimum: 

(A)  The  applicant's  name  and  address; 

(B)  A  notification  of  intention  to 
constnict  a  new  major  affected  source  or 
make  any  physical  or  operational 
change  to  a  major  affected  source  that 
m.ay  meet  or  has  been  determined  to 
meet  the  cnteria  for  a  reconstruction,  as 
defined  in  §63.2; 

(C)  The  address  (i.e.,  physical 
location)  or  proposed  address  of  the 
source; 

(D)  An  identification  of  the  relevant 
standard  that  is  the  basis  of  the 
application; 

(E)  The  expected  commencement  date 
of  the  construction  or  reconstruction; 

(F)  The  expected  completion  date  of 
the  construction  or  reconstruction; 

(G)  The  anticipated  date  of  (initial) 
startup  of  the  source; 

(H)  The  type  and  quantity  of 
hazardous  air  pollutants  emitted  by  the 
source,  reported  in  units  and  averaging 
times  and  in  accordance  with  the  test 
methods  specified  in  the  relevant 
standard,  or  if  actual  emissions  data  are 
not  yet  available,  an  estimate  of  the  type 
and  quantity  of  hazardous  air  pollutants 
expected  to  be  em.itted  by  the  source 
reported  in  units  and  averaging  times 
specified  in  the  relevant  standard.  The 
owTier  or  operator  may  submit  percent 
reduction  information  if  a  relevant 
standard  is  established  in  terms  of 
percent  reduction.  However,  operating 
parameters,  such  as  fiow  rate,  shall  be 
included  in  the  submission  to  the  extent 
that  they  demonstrate  performance  and 
compliance;  and 

(I)  [Reservedl 
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(J)  Other  information  as  specified  in 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section. 

(iii)  An  owner  or  operator  who 
submits  estimates  or  preliminary 
information  in  place  of  the  actual  ^ 
emissions  data  and  analysis  required  in 
paragraphs  (d)(l)(ii)(H)  and  (d)(2)  of  this 
section  shall  submit  the  actual, 
measured  emissions  data  and  other 
correct  information  as  soon  as  available 
but  no  later  than  with  the  notification  of 
compliance  status  required  in  §  63.9(h) 
[see§63.9(h)(5)]. 

(2)  Application  for  approval  of 
construction.  Each  application  for 
approval  of  construction  shall  include, 
in  addition  to  the  information  required 
in  paragraph  {d)(l)(ii)  of  this  section, 
technical  information  describing  the 
proposed  nature,  size,  design,  operating 
design  capacity,  and  method  of 
operation  of  the  source,  including  an 
identification  of  each  point  of  emission  * 
for  each  hazardous  air  pollutant  that  is 
emitted  (or  could  be  emitted)  and  a 
description  of  the  planned  air  pollution 
control  system  (equipment  or  method) 
for  each  emission  point.  The  description 
of  the  equipment  to  be  used  for  the 
control  of  emissions  shall  include  each 
control  device  for  each  hazardous  air 
pollutant  and  the  estimated  control 
efficiency  (percent)  for  each  control 
device.  The  description  of  the  method  to 
be  used  for  the  control  of  emissions 
shall  include  an  estimated  control 
efficiency  (percent)  for  that  method. 
Such  technical  information  shall 
include  calculations  of  emission 
estimates  in  sufficient  detail  to  permit 
assessment  of  the  vafidity  of  the 
calculations.  An  owner  or  operator  who 
submits  approximations  of  control 
efficiencies  under  this  subparagraph 
shall  submit  the  actual  control 
efficiencies  as  specified  in  paragraph 
(d)(l)(iii)  of  this  section. 

(3)  Application  for  approval  of 
reconstruction.  Each  application  for 
approval  of  reconstruction  shall 
include,  in  addition  to  the  information 
required  in  paragraph  (d)(l)(ii)  of  this 
section — 

(i)  A  brief  description  of  the  affected 
source  and  the  components  that  are  to 
be  replaced; 

(ii)  A  description  of  present  and 
proposed  emission  control  systems  (i.e., 
equipment  or  methods).  The  description 
of  the  equipment  to  be  used  for  the 
control  of  emissions  shall  include  each 
control  device  for  each  hazardous  air 
pollutant  and  the  estimated  control 
efficiency  (percent)  for  each  control 
device.  The  description  of  the  method  to 
be  used  for  the  control  of  emissions 
shall  include  an  estimated  control 
efficiency  (percent)  for  that  method. 


Such  technical  information  shall 
mclude  calculations  of  emission 
estimates  in  sufficient  detail  to  permit 
assessment  of  the  vahdity  of  the 
calculations; 

(iii)  An  estimate  of  the  fixed  capital 
cost  of  the  replacements  and  of 
constructing  a  comparable  entirely  new 
source; 

(iv)  The  estimated  hfe  of  the  affected 
source  after  the  replacements;  and 

(v)  A  discussion  of  any  economic  or 
technical  limitations  the  source  may 
have  in  complying  with  relevant 
standards  or  other  requirements  after 
the  proposed  replacements.  The 
discussion  shall  be  sufficiently  detailed 
to  demonstrate  to  the  Administrator's 
satisfaction  that  the  technical  or 
economic  limitations  affect  the  source's 
abihty  to  comply  with  the  relevant 
standard  and  how  they  do  so. 

(vi)  If  in  the  application  for  approval 
of  reconstruction  the  owner  or  operator 
designates  the  affected  source  as  a 
reconstructed  source  and  declares  that 
there  are  no  economic  or  technical 
Umitations  to  prevent  the  source  from 
compK-ing  with  all  relevant  standards  or 
other  requirements,  the  owner  or 
operator  need  not  submit  the 
information  required  in  subparagraphs 
(d)(3)  (iii)  through  (v)  of  this  section, 
above. 

(4)  Additional  information.  The 
Administrator  may  request  additional 
relevant  information  after  the  submittal 
of  an  application  for  approval  of 
construction  or  reconstruction. 

(e)  Approval  of  construction  or 
reconstruction.  (l)(i)  If  the 
Administrator  determines  that,  if 
properly  constructed,  or  reconstructed, 
and  operated,  a  new  or  existing  source 
for  which  an  application  under 
paragraph  (d)  of  this  section  was 
submitted  will  not  cause  emissions  in 
violation  of  the  relevant  standard(s)  and 
any  other  federally  enforceable 
requirements,  the  Administrator  will 
approve  the  construction  or 
reconstruction. 

(ii)  In  addition,  in  the  case  of 
reconstruction,  the  Administrator's 
determination  under  this  paragraph  will 
be  based  on: 

(A)  The  fixed  capital  cost  of  the 
replacements  in  comparison  to  the  fixed 
capital  cost  that  would  be  required  to 
construct  a  comparable  entirely  new- 
source; 

(B)  The  estimated  life  of  the  source 
after  the  replacements  compared  to  the 
hfe  of  a  comparable  entirely  new  source; 

(C)  The  extent  to  which  the 
components  being  replaced  cause  or 
contribute  to  the  emissions  from  the 
source;  and 


(D)  Any  economic  or  technical 
limitaiions  on  compfiance  vdth  relevant 
standards  that  are  inherent  in  the 
proposed  replacements. 

(2)(i)  The  Administrator  wll  notify 
the  owner  or  operator  in  writing  of 
approval  or  intention  to  deny  approval 
of  construction  or  reconstruction  within 
60  calendar  days  after  receipt  of 
sufficient  information  to  evaluate  an 
application  submitted  under  paragraph 
(d)  of  this  section.  The  60-day  approval 
or  denial  period  will  begin  after  the 
owner  or  operator  has  been  notified  in 
writing  that  his/her  apphcation  is 
complete.  The  Administrator  will  notify 
the  owner  or  operator  in  writing  of  the 
status  of  his/her  application,  that  is, 
whether  the  application  contains 
sufficient  information  to  make  a 
determination,  within  30  calendar  days 
after  receipt  of  the  original  application 
and  within  30  calendar  days  after 
receipt  of  any  supplementary 
information  that  is  submitted. 

(ii)  When  notifying  the  ouTier  or 
operator  that  his/her  application  is  not 
complete,  the  Administrator  will  specify 
the  information  needed  to  complete  the 
apphcation  and  provide  notice  of 
opportunity  for  the  applicant  to  present, 
in  writing,  within  30  calendar  days  after 
he/she  is  notified  of  the  incomplete 
application,  additional  information  or 
arguments  to  the  Administrator  to 
enable  further  action  on  the  application. 

(3)  Before  den>ing  any  application  for 
approval  of  construction  or 
reconstruction,  the  Administrator  will 
notify  the  applicant  of  the 
Administrator's  intention  to  issue  the 
denial  together  with — 

(i)  Notice  of  the  information  and 
findings  on  which  the  intended  denial 
is  based;  and 

(ii)  Notice  of  opportunity  for  the 
applicant  to  present,  in  writing,  within 
30  calendar  days  after  he/she  is  notified 
of  the  intended  denial,  additional 
information  or  arguments  to  the 
Administrator  to  enable  further  action 
on  the  application. 

(4)  A  final  determination  to  deny  any 
application  for  approval  will  be  in 
writing  and  will  specify  the  grounds  on 
which  the  denial  is  based.  The  final 
determination  will  be  made  within  60 
calendar  days  of  presentation  of 
additional  information  or  arguments  (if 
the  application  is  complete),  or  w  ithin 
60  calendar  days  after  the  final  date 
specified  for  presentation  if  no 
presentation  is  made. 

(5)  Neither  the  submission  of  an 
application  for  approval  nor  the 
Administrator's  approval  of 
construction  or  reconstruction  shall — 

(i)  Relieve  an  owner  or  operator  of 
legal  responsibility  for  compliance  wi:h 
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any  applicable  provisions  of  this  part  or 
with  any  other  appUcable  Federal.  State, 
or  local  requirement;  or 

(ii)  Prevent  the  Administrator  from 
implementing  or  enforcing  this  part  or 
faking  any  other  action  under  the  Act. 

(f)  Approvn]  of  construction  or 
reconitniction  basffd  on  prior  State 
precorstruction  review-  (1)  The 
Admiaistratur  may  approve  an 
application  fcr  construction  or 
rpconstruction  specified  in  paragraphs 
{b)(3)  and  {d]  of  this  section  if  the  owner 
or  operator  of  a  new  or  reconstructed 
source  who  is  subject  to  such 
requirement  demonstrates  to  the 
Admimstiator's  satu>faction  that  the 
foUowlflg  conditions  have  been  (or  will 
be)  met: 

(i)  The  owner  or  operator  of  the  new 
or  reconstructed  source  has  undergone  a 
precoDStructJon  rtview  and  approval 
process  in  the  State  in  which  the  source 
is  (or  would  be)  located  before  the 
promulgation  date  of  the  relevant 
standard  and  has  received  a  federally 
enforceable  constraction  permit  that 
contaiTiS  a  finding  that  the  source  will 
meet  the  relevant  emission  standard  as 
proposed,  if  the  source  is  properly  built 
and  operated. 

(a)  Lt  making  its  finding,  the  State  has 
considered  factors  substantially 
equivalent  to  those  specified  in 
paragraph  (e)(1)  of  this  section;  and 
either 

(iii)  The  promulgated  standard  is  no 
more  stringent  than  the  proposed 
standard  in  any  relevant  aspect  that 
would  affect  the  Administrator's 
decision  to  approve  or  disapprove  an 
application  for  approval  of  construction 
or  reconstruction  under  this  section;  or 

(iv)  The  promulgated  standard  is  more 
stringent  than  the  proposed  standard 
but  the  owner  or  operator  will  comply 
wTth  the  standard  as  proposed  during 
the  3-year  period  immediately  following 
the  effective  date  of  the  standard  as 
allowed  for  in  §  63.6(b)(3)  of  this 
subpart. 

(2)  The  owner  or  operator  shall 
submit  to  the  Administrator  the  request 
for  approval  of  construction  or 
.-eccnstruction  under  this  paragraph  no 
later  than  the  application  deadline 
specified  in  paragraph  (dUl)  of  this 
"section  [see  also  §  63.9(h)(2)  of  this 
subpart].  The  owner  or  operator  shall 
include  in  the  request  information 
sufficient  for  the  Administrator's 
determination.  The  .\dministrator  will 
evaluate  the  owner  or  operator's  request 
in  accordance  with  the  procedures 
specified  in  paragraph  (e)  of  this 
section.  The  Administrator  may  request 
additional  relevant  information  after  the 
submittal  of  a  request  for  approval  of 


construction  or  reconstruction  imder 
this  paragraph. 

§  63.6    Compllanc«  wltti  standards  and 
maintenance  requirements. 

(a)  AppUcability.  (1)  The  requirements 
in  this  section  apply  to  owners  or 
operators  of  affected  so'.irces  for  which 
any  relevant  standard  has  been 
established  pursuant  to  section  11 2  of 
the  Act  unless — 

(i)  The  Administrator  (or  a  State  with 
an  approved  permit  program)  has 
granted  an  extension  of  compliance 
consistent  with  paragraph  (i)  of  this 
section;  or 

(ii)  The  President  has  granted  an 
exemption  from  compUance  with  any 
relevant  standard  in  accordance  with 
section  1 12(i)(4)  of  the  Act. 

(2)  If  an  area  source  that  otherwise 
would  be  subject  to  an  emission 
standard  or  other  requirement 
established  under  this  part  if  it  were  a 
major  source  subsequently  increases  its 
emissions  of  hazardous  air  pollutants 
(or  its  potential  to  emit  hazardous  air 
pollutants)  such  that  the  source  is  a 
major  source,  such  source  shall  be 
subject  to  the  relevant  emission 
standard  or  other  requirement. 

(b)  Compliance  dates  for  new  and 
reconstructed  sources.  (1)  Except  as 
specified  in  paragraphs  (b)(3)  and  (b)(4) 
of  this  section,  the  owner  or  operator  of 
a  new  or  reconstructed  source  that  has 
an  initial  startup  before  the  effective 
date  of  a  relevant  standard  established 
under  this  part  pursuant  to  sections 
112(d),  112(f).  or  112(h)  of  the  Act  shall 
comply  with  such  standard  not  later 
than  the  standard's  effective  date. 

(2)  Except  as  specified  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section,  the 
owner  or  operator  of  a  new  or 
reconstructed  source  that  has  an  initial 
startup  after  th6  effective  date  of  a 
relevant  standard  established  imder  this 
part  pursuant  to  sections  112(d).  112(f), 
or  112(h)  of  the  Act  shall  comply  with 
such  standard  upon  startup  of  the 
source. 

(3)  The  owner  or  operator  of  an 
affected  source  for  which  construction 
or  reconstruction  is  commenced  after 
the  proposal  date  of  a  relevant  standard 
established  under  this  part  pursuant  to 
sections  1 12(d),  1 12(f},  or  1 1 2(h)  of  the 
Act  but  before  the  effective  date  (that  is, 
promulgation)  of  such  standard  shall 
comply  with  the  relevant  emission, 
standard  not  later  than  the  date  3  years 
aft»»r  the  effective  date  if: 

(i)  The  promulgated  standard  (that  is, 
the  relevant  standard)  is  more  stringent 
than  the  proposed  standard;  and 

(ii)  The  owner  or  operator  complies 
with  the  standard  as  proposed  during 


the  3-year  period  immediately  after  the 
effective  date. 

(4)  The  owner  or  operator  of  an 
affected  source  for  which  construction 
or  reconstruction  is  commenced  after 
the  proposal  date  of  a  relevant  standard 
established  pursuant  to  section  112(d)  of 
the  Act  but  before  the  proposal  date  of 

a  relevant  standard  estabhshed  pursuant 
to  section  112(f)  shall  comply  with  the 
emission  standard  under  section  112(f)'' 
not  later  than  the  date  10  years  after  the 
date  construction  or  reconstruction  is 
commenced,  except  that,  if  the  section 
112(f)  standard  is  promulgated  more 
than  10  years  after  construction  or 
reconstruction  is  commenced,  the 
owner  or  operator  shall  comply  with  the 
standard  as  provided  in  paragraphs 
(b)(1)  and  fb)(2)  of  this  section. 

(5)  The  owner  or  operator  of  a  new 
source  that  is  subject  to  the  compliance 
requirements  of  paragraph  fb)(3)  or 

•paragraph  (b)(4)  of  this  section  shall 
notify  the  Administrator  in  accordance 
with'§  63.9(d)  of  this  subpart. 

(6)  (Reserved) 

(7)  After  the  effective  date  of  an 
emission  standard  promulgated  under 
this  part,  the  owner  or  operator  of  an 
unaffected  new  area  source  (i.e.,  an  area 
source  for  which  construction  or 
reconstruction  was  commenced  after  the 
proposal  date  of  the  standard)  that 
increases  its  emissions  cf  (or  its 
potential  to  emit)  hazardous  air 
pollutants  such  that  the  source  becomes 
a  major  source  that  is  subject  to  the 
emission  standard,  shall  comply  with 
the  relevant  emission  standard 
immediately  upon  becoming  a  major 
source.  This  compliance  date  shall 
apply  to  new  area  sources  that  become 
affected  major  sources  regardless  of 
whether  the  new  area  source  previously 
was  affected  by  that  standard.  The  new 
affected  major  source  shall  comply  with 
all  requirements  of  that  standard  that 
affect  new  sources. 

(c)  Compliance  dates  for  existing 
sources.  (1)  After  the  effective  date  of  a 
relevant  standard  established  under  this 
part  pursuant  to  section  112(d)  or  112(h) 
of  the  Act,  the  ov\'ner  or  operator  of  an 
existing  source  shall  comply  with  such 
standard  by  the  compliance  date 
established  by  the  .Administrator  in  the 
applicable  subpart(s)  of  this  part.  Excpj)t 
as  otherwise  provided  for  in  section  112 
of  the  Act,  in  no  case  will  the 
compliance  date  established  for  an 
existing  source  in  an  applicable  subpart 
of  this  part  exceed  3  years  after  tiie 
effective  date  of  such  standard. 

(2)  After  the  effective  date  of  a 
relevant  standard  estabhshed  under  this 
part  pursuant  to  section  112(f)  of  the 
Act,  the  owner  or  operator  of  an  existing 
source  shall  comply  with  such  standard 


not  later  than  90  days  after  the 
standard's  effective  date  unless  the 
Administrator  has  granted  an  extension 
to  the  source  under  paragraph  (i)(4)(ii) 
of  this  section. 

(3H4)  [Koservedl 

(5)  After  the  effective  date  of  an 
emission  standard  promulgated  under 
this  part,  the  o'^mer  or  op»3rator  of  an 
unaffected  existing  area  source  that 
increases  its  emissions  of  (or  its 
potential  to  emit)  hazardous  air 
pollutants  sucJi  that  the  sourre  becomes 
a  major  source  that  is  subject  to  the 
emission  standard  shall  comply  by  the 
date  specified  in  the  standard  for 
existing  area  sources  that  become  major 
sources.  If  no  such  compliance  date  is 
specified  in  the  standard,  the  source 
shall  have  a  period  of  lime  to  comply 
with  the  relevant  emission  standard  that 
is  equivalent  to  the  compliance  period 
specified  in  that  standard  for  other 
existing  sources.  This  compliance 
period  shall  apply  to  existing  area 
sources  that  become  affected  major 
sources  regardless  of  whether  the 
existing  area  source  previously  was 
affected  by  that  standard. 
Notwithstanding  the  previous  two 
sentences,  however,  if  the  existing  area 
source  becomes  a  major  source  by  the 
addition  of  a  new  affected  source  or  by 
reconstructing,  the  portion  of  the 
existing  facility  that  is  a  new  affected 
source  or  a  reconstructed  source  shall 
comply  with  all  requirements  of  that 
standard  that  affect  new  sources, 
including  the  compliance  date  for  new 
sources. 

(d)  [Resen/ed] 

(e)  Operation  and  maintenance 
requirements.  (l){i)  At  all  times, 
including  periods  of  startup,  shutdown, 
and  malfunction,  owners  or  operators 
shall  operate  and  maintain  any  affected 
source,  including  associated  air 
pollution  control  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  reauired  by  ail  mlevant  standards. 

(ii)  Malfunctions  shall  be  corrected  as 
soon  as  practicable  after  their 
occurrence  in  accordance  with  the 
startup,  shutdown,  and  malfunction 
plan  required  in  paragraph  {e)|3)  of  this 
section. 

(iii)  Operation  and  maintenance 
rcquiremontfi  established  pursuant  to 
section  112  of  the  Act  are  enforceable 
independent  of  emissions  limitations  or 
other  requirements  in  relevant 
standards. 

(2)  Determmation  of  whether 
acceptable  operation  and  maintenance 
procedures  are  being  used  will  be  based 
on  information  available  to  the 
Administrator  which  may  include,  but 


is  not  limited  to,  monitoring  results, 
review  of  operation  and  maintenance 
procedures  (including  the  startup, 
shutdown,  and  malfunaion  plan 
required  in  paragraph  (e)(3)  of  this 
section},  review  of  operation  and 
maintenance  records,  and  inspection  of 
the  source. 

(3)  Startup,  Shutdown,  and 
Malfunction  Plan,  (i)  The  owner  or 
operator  of  an  affected  source  shall 
develop  and  implement  a  written 
startup,  shutdown,  and  malfunction 
pldn  that  describes,  in  detail, 
procedures  for  operating  and 
maintaining  the  source  during  periods 
of  startup,  shutdown,  and  malfunction 
and  a  program  of  corrective  action  for 
malfunctioning  process  and  air 
pollution  control  equipment  used  to 
comply  with  the  relevant  standard.  As 
required  under  §  63.8(c)(l)(i).  the  plan 
shall  identify  all  routine  or  otherwise 
predictable  CMS  malfunctions.  This 
plan  shall  be  developed  by  the  owner  or 
operator  by  the  source's  compliance 
date  for  that  relevant  standard.  The  plan 
shall  be  Incorporated  by  reference  into 
the  source's  title  V  permit.  The  purpose 
of  the  startup,  shutdown,  and 
malfunction  plan  is  to— 

(A)  EInsure  that,  at  all  times,  owners 
or  operators  operate  and  maintain 
affected  sources,  including  associated 
air  pollution  control  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  ail  relevant  standards; 

(B)  Ensure  that  owners  or  operators 
are  prepared  to  correct  malfunctions  as 
soon  as  practicable  after  their 
occurrence  in  order  to  minimize  excess 
emissions  of  hazardous  air  pollutants; 
and 

(C)  Reduc«  the  reporting  burden 
associated  with  periods  of  startup, 
shutdown,  and  malfunction  (including 
corrective  action  taken  to  restore 
malfunctioning  process  and  air 
pollution  control  equipment  to  its 
normal  or  usual  manner  of  operation). 

(ii)  During  periods  of  startup, 
shutdown,  and  malfunction,  tie  owner 
or  operator  of  an  affected  source  shall 
operate  and  maintain  such  source 
(including  associated  air  pollution 
control  equipment)  in  accordance  with 
the  procedures  specified  is  the  startup, 
shutdown,  and  malfunction  plan 
developed  under  paragraph  (e)(3)(i)  of 
this  section. 

(iii)  When  actions  taken  by  the  owner 
or  operator  during  a  startup,  shutdown. 
or  malfunction  (including  actions  taken 
to  correct  a  malfunction)  are  consistent 
with  the  procedures  specified  in  the 
affected  source's  startup,  shutdown,  and 
malfunction  plan,  the  owner  or  operator 


shall  keep  records  for  that  event  that 
demonstrate  that  the  procedures 
specified  in  the  plan  were  followetl. 
These  records  may  take  the  form  of  a 
"checklist,"  or  other  effective  form  of 
recordkeeping,  that  confirms 
conformance  with  the  startup, 
shutdown,  and  malfunction  plan  for 
that  event.  In  addition,  the  cwTier  or 
operator  shall  keep  records  of  these 
events  as  specified  in  §63. 10(b)  (and 
elsewhere  in  this  part),  including 
records  of  the  orcurrenc^  and  duration 
of  each  startup,  shutdown,  or 
malfunction  of  operation  and  each 
malfunction  of  the  air  pollution  control 
equipment.  Furthermore,  the  owner  or 
operator  shall  confirm  that  aaions  taken 
during  the  relevant  reporting  p)eriod 
during  periods  of  startup,  shutdown, 
and  malfunction  were  consistent  with 
the  affected  source's  startup,  shutdov^m 
and  malfonction  plan  in  the  semiannual 
(or  more  frequent)  startup,  shutdown, 
and  malfunction  report  required  in 
§  53.10(d)(5). 

(iv)  If  an  action  taken  by  the  owner  or 
operator  dunng  a  startup,  shutdown,  or 
malfunction  (including  an  action  taken 
to  correct  a  malfunction)  is  not 
consistent  with  the  procedures  specified 
in  the  affected  source's  startup, 
shutdown,  and  malfunction  plan,  the 
owner  or  operator  shall  record  the 
actions  taken  for  that  event  and  shall 
report  such  actions  wthin  2  working 
days  after  commencing  actions 
inconsistent  with  the  plan,  followed  by 
a  letter  within  7  working  days  after  the 
end  of  the  event,  in  accordance  with 
§  63.10(d)(5)  (unless  the  owrnor  or 
operator  makes  alternative  reporting 
arrangements,  in  advance,  with  the 
Administrator  [see  §63.10(d)(5)(ii)). 

(v)  The  owner  or  operator  shall  keep 
the  written  startup,  shutdown,  and 
malfunction  plan  on  record  after  it  is 
developed  to  be  made  available  for 
inspection,  upon  request,  by  the 
Administrator  for  the  life  of  the  affected 
source  or  until  the  affected  source  is  no 
longer  subject  to  the  provisions  of  this 
part.  In  addition,  if  the  startup, 
shutdown,  and  malfunction  plan  is 
revised,  the  owner  or  operator  shall 
keep  previous  (i  e.,  superseded)  versions 
of  the  startup,  shutdown,  and 
malfunction  plan  on  record,  to  be  made 
available  for  inspection,  upon  request, 
by  the  Administrator,  for  a  period  of  5 
years  after  each  revision  to  the  plan. 

(vi)  To  satisfy  the  requirements  of  this 
section  to  develop  a  startup,  shutdown, 
and  malfunction  plan,  the  owner  or 
operator  may  use  the  affected  source's 
standard  operating  procedures  (SOP) 
manual,  or  an  Occupational  Safety  and 
Health  Administrelion  (OSKA)  or  other 
plan,  provided  the  ahemath'e  plans 
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meet  all  the  requirements  of  this  section 
and  are  made  available  for  inspection 
when  requested  by  the  Administrator. 

(vii)  Based  on  the  results  of  a 
determination  made  under  paragraph 
(e)(2)  of  this  section,  the  Administrator 
may  require  that  an  owner  or  operator 
of  an  affected  source  make  changes  to 
the  startup,  shutdown,  and  malfunction 
plan  for  that  source.  The  Administrator 
may  require  reasonable  revisions  to  a 
startup,  shutdown,  and  malfunction 
plan,  if  the  Administrator  finds  that  the 
plan; 

(A)  Does  not  address  a  startup, 
shutdown,  or  malfunction  event  that  has 
occurred. 

(B)  Fails  to  provide  for  the  operation 
of  the  source  (including  associated  air 
pollution  control  equipment)  during  a 
startup,  shutdown,  or  malfunction  event 
in  a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  all  relevant  standards, 
or 

(C)  Does  not  provide  adequate 
procedures  for  correcting 
malfunctioning  process  and/or  air 
pollution  control  equipment  as  quickly 
as  practicable. 

(v'iii)  If  the  startup,  shutdown,  and 
malfunction  plan  fails  to  address  or 
inadequately  addresses  an  event  that 
meets  the  characteristics  of  a 
malfunction  but  was  not  included  in  the 
startup,  shutdown,  and  malfunction 
plan  at  the  time  the  owner  or  operator 
developed  the  plan,  the  owner  or 
operator  shall  revise  the  startup, 
shutdown,  and  malfunction  plan  within 
45  days  after  the  event  to  include 
detailed  procedures  for  operating  and 
maintaining  the  source  during  similar 
malfunction  events  and  a  program  of 
corrective  action  for  similar 
malfunctions  of  process  or  air  pollution 
control  equipment. 

(f)  Compliance  with  nonopacity 
emission  standards — (1)  Applicability. 
The  nonopacity  emission  standards  set 
forth  in  this  part  shall  apply  at  all  times 
except  during  periods  of  startup, 
shutdown,  and  malfunction,  and  as 
otherwise  specified  in  an  applicable 
subpart. 

(2)  Methods  for  determining 
comphance.  (i)  The  Administrator  will 
determine  comphance  with  nonopacity 
emission  standards  in  this  part  based  on 
tne  results  of  performance  tests 
conducted  according  to  the  procedures 
in  §  63.7,  unless  otherwise  specified  in 
an  applicable  subpart  of  this  part. 

(li)  The  Administrator  will  determine 
compliance  with  nonopacity  emission 
standards  in  this  part  by  evaluation  of 
an  ov\-ner  or  operator's  conformance 
with  operation  and  maintenance 


requirements,  including  the  evaluation 
of  monitoring  data,  as  specified  in 
§  63.6(e)  and  applicable  subparts  of  this 
part. 

(iii)  If  an  affected  source  conducts 
performance  testing  at  startup  to  obtain 
an  operating  permit  in  the  State  in 
which  the  source  is  located,  the  results 
of  such  testing  may  be  used  to 
demonstrate  compliance  with  a  relevant 
standard  if — 

(A)  The  performance  test  was 
conducted  within  a  reasonable  amoimt 
of  time  before  an  initial  performance 
test  is  required  to  be  conducted  under 
the  relevant  standard; 

(B)  The  performance  test  was 
conducted  under  representative 
operating  conditions  for  the  source; 

(C)  The  performance  test  was 
conducted  and  the  resulting  data  were 
reduced  using  EPA-approved  test 
methods  and  procedures,  as  specified  in 
§  63.7(e)  of  this  subpart;  and 

(D)  The  performance  test  was 
appropriately  quality-assured,  as 
specified  in  §  63.7(c)  of  this  subpart. 

(iv)  The  Administrator  will  determine 
compliance  with  design,  equipment, 
work  practice,  or  operational  emission 
standards  in  this  part  by  review  of 
records,  inspection  of  the  source,  and 
other  procedures  specified  in  applicable 
subparts  of  this  part. 

(v)  The  Administrator  will  determine 
compliance  with  design,  equipment, 
work  practice,  or  operational  emission 
standards  in  this  part  by  evaluation  of 
an  owner  or  operator's  conformance 
with  operation  and  maintenance 
requirements,  as  specified  in  paragraph 
(e)  of  this  section  and  applicable 
subparts  of  this  part. 

(3)  Finding  ofcompliance.  The 
Administrator  will  make  a  finding 
concerning  an  affected  source's 
comphance  with  a  nonopacity  emission 
standard,  as  specified  in  paragraphs 
(0(1)  and  (f)(2)  of  this  section,  upon 
obtaining  all  the  compliance 
information  required  by  the  relevant 
standard  (including  the  written  reports 
of  performance  test  results,  monitoring 
results,  and  other  information,  if 
apphcable)  and  any  information 
available  to  the  Administrator  needed  to 
determine  whether  proper  operation 
and  maintenance  practices  are  being 
used. 

(g)  Use  of  an  alternative  nonopacity 
emission  standard.  (1)  If,  in  the 
Administrator's  judgment,  an  owner  or 
operator  of  an  affected  source  has 
estabhshed  that  an  alternative  means  of 
emission  limitation  will  achieve  a 
reduction  in  emissions  of  a  hazardous 
air  pollutant  from  an  affected  source  at 
least  equivalent  to  the  reduction  in 
emissions  of  that  pollutant  from  that 


source  achieved  under  any  design, 
equipment,  work  practice,  or 
operational  emission  standard,  or 
combination  thereof.  estabUshed  under 
this  part  pursuant  to  section  112(h)  of 
the  Act.  the  Administrator  will  publish 
in  the  Federal  Register  a  notice 
permitting  the  use  of  the  alternative 
emission  standard  for  purposes  of 
compliance  with  the  promulgated 
standard.  Any  Federal  Register  notice 
under  this  paragraph  shall  be  published 
only  after  the  public  is  notified  and 
given  the  opportunity  to  comment.  Such 
notice  will  restrict  the  permission  to  the 
stationary  source(s)  or  category(ies)  of 
sources  from  which  the  alternative 
emission  standard  will  achieve 
equivalent  emission  reductions.  The 
Administrator  will  condition 
permission  in  such  notice  on 
requirements  to  assure  the  proper 
operation  and  maintenance  of 
equipment  and  practices  required  for 
compliance  with  the  alternative 
emission  standard  and  other 
requirements,  including  appropriate 
quality  assurance  and  quality  control 
requirements,  that  are  deemed 
necessary. 

(2)  An  owner  or  operator  requesting 
permission  under  this  paragraph  shall, 
unless  otherwise  specified  in  an 
applicable  subpart,  submit  a  proposed 
test  plan  or  the  results  of  testing  and 
monitoring  in  accordance  with  §63.7 
and  §  63.8.  a  description  of  the 
procedures  followed  in  testing  or 
monitoring,  and  a  description  of 
pertinent  conditions  during  testing  or 
monitoring.  Any  testing  or  monitoring 
conducted  to  request  permission  to  use 
an  alternative  nonopacity  emission 
standard  shall  be  appropriately  quality 
assured  and  quality  controlled,  as 
specified  in  §  63.7  and  §  63.8. 

(3)  The  Administrator  may  estaVilish 
general  procedures  in  an  applicable 
subpart  that  accomplish  the 
requirements  of  paragraphs  (g)(1)  and 
(g)(2)  of  this  section. 

(h)  Compliance  mth  opacity  and 
visible  emission  standards — (1) 
Applicability.  The  opacity  and  visible 
emission  standards  set  forth  in  this  part 
shall  apply  at  all  times  except  during 
periods  of  startup,  shutdown,  and 
malfunction,  and  as  otherwise  specified 
in  an  applicable  subpart. 

(2)  Methods  for  determining 
compliance,  (i)  The  Administrator  w  ill 
determine  compliance  with  opacity  and 
visible  emission  standards  in  this  part 
based  on  the  results  of  the  test  method 
specified  in  an  applicable  subpart. 
Whenever  a  continuous  opacity 
monitoring  system  (COMS)  is  required 
to  be  installed  to  determine  compliance 
with  numerical  opacity  emission 
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standards  In  this  part,  corapliance  with 
opacity  emission  standards  in  this  part 
shall  be  determined  by  using  the  results 
from  the  CX)MS.  Whenever  an  opacity 
emission  test  method  is  not  specified, 
compliance  with  opacity  emission 
standards  in  this  part  shall  be 
determined  by  conducting  observations 
in  accordance  with  Test  Method  9  in 
appendix  A  of  part  60  of  this  chapter  or 
the  method  specified  in  paragraph 
(h.t(7)(u)  of  this  section.  Whenever  a 
visible  emission  test  method  is  not 
sp)edfied,  compliance  with  visible 
emission  standards  in  this  part  shall  be 
determined  by  conducting  observations 
in  accordance  with  Test  Method  22  in 
appendix  A  of  part  60  of  this  chapter. 

(ii)  [Reserved) 

(iii)  If  an  affected  source  undergoes 
opacity  or  visible  emission  testing  at 
startup  to  obtain  an  operating  permit  in 
the  State  in  which  the  source  is  located, 
the  results  of  such  testing  may  be  used 
to  demonstrate  compliance  with  a 
relevant  standard  if — 

(A)  The  opacity  or  visible  emission 
test  was  conducted  within  a  reasonable 
amount  of  time  before  a  performance 
test  is  required  to  be  conducted  under 
the  relevant  standard; 

(B)  The  opacity  or  visible  emission 
test  was  conducted  under  representative 
operating  conditions  for  the  source; 

(C)  The  opacity  or  visible  emission 
test  was  conducted  and  the  resulting 
data  were  reduced  using  EPA-approved 
test  methods  and  procedures,  ss 
specified  in  §  63.7(e)  of  this  subpart;  and 

(D)  The  opacity  or  visible  emission 
test  was  appropriately  quahty-assured, 
as  specified  in  §  63.7(c)  of  this  section. 

(3)  [Reserved] 

(4)  Notification  of  opacity  or  visible 
emission  obsenx:tions.  The  owner  or 
operator  of  an  afiectod  source  shall 
notify  the  Administrator  mi  writing  of 
the  anticipated  date  for  conducting 
opacity  or  visible  emission  observations 
in  accordance  with  §  63.9(f),  if  such 
observations  are  required  for  the  source 
by  8  relevant  standard. 

(5)  Conduct  of  opacity  or  yisible 
emission  observations.  When  a  relevant 
standard  under  this  part  includes  an 
opacity  or  visible  emission  standard,  the 
owner  or  operator  of  an  affected  source 
shall  comply  with  the  follovting: 

(i)  For  the  purpose  of  demonstrating 
initial  compliance,  opacity  or  visible 
emission  observations  shall  be 
conducted  concurrently  with  the  initial 
performance  test  required  in  §  63.7 
unless  one  of  the  following  conditions 
apphes: 

I  A)  If  no  perfonnance  test  under 
§  63.7  is  required,  opacify  or  visible 
emission  observations  shall  be 
conducted  within  60  davs  after 


achieving  the  maximum  production  rate 
at  whirh  a  new  or  reconstructed  source 
will  be  operated,  but  not  later  than  120 
days  after  initial  startup  of  the  source, 
or  within  120  days  after  the  effective 
date  of  the  relevant  standard  in  the  case 
of  new  sources  that  start  up  before  the 
standard's  effective  date.  If  no 
performance  test  under  §  63.7  is 
required,  opacity  or  visible  emission 
observations  shall  be  conducted  within 
120  days  after  the  compliance  date  for 
an  existing  or  modified  source:  or 

(B)  If  visibihty  or  other  conditions 
prevent  the  opacity  or  visible  emission 
observations  from  being  conducted 
concurrently  with  the  initial 
performance  test  required  under  §  53.7, 
or  within  the  time  period  specified  in 
paragraph  (h)(5)()){A)  of  this  section,  the 
source's  owner  or  operator  shall 
reschedule  the  opacity  or  visible 
emission  observations  as  soon  after  the 
initial  f)erformance  test,  or  time  period, 
as  possible,  but  not  later  than  30  days 
thereafter,  and  shall  advise  the 
Administrator  of  the  rescheduled  date. 
The  rescheduled  opacity  or  visible 
emission  observations  shall  be 
conducted  (to  the  extent  possible)  under 
the  same  operating  conditions  that 
existed  during  the  initial  performance 
test  conducted  under  §  63.7.  The  visible 
emissions  observ'er  shall  determine 
whether  visibihty  or  other  conditions 
prevent  the  opacity  or  visible  emission 
observations  from  being  made 
concurrently  with  the  initial 
performance  test  in  accordance  with 
procedures  contained  in  Test  Method  9 
or  Test  Method  22  in  Appendix  A  of 
peul  60  of  this  chapter. 

|ii)  For  the  purpose  of  demonstrating 
initial  compliance,  the  minimum  total 
time  of  opacify  observations  shall  be  3 
hours  (30  6-minule  averages)  for  the 
performance  test  or  other  required  set  of 
observations  (eg  ,  for  fugitive-type 
emission  sources  subject  only  to  an 
opacify  emission  standard). 

(iii)  The  owner  or  operator  of  an 
affected  source  to  which  an  opacity  or 
visible  emission  standard  in  this  part 
applies  shall  conduct  opacity  or  visible 
emission  observations  in  accordance 
with  the  provisions  of  this  section, 
record  the  results  of  the  evaluation  of 
emissions,  and  report  to  the 
Administrator  the  opacity  or  visible 
emission  results  in  accordance  >vith  the 
provisions  of  §  63.10(d). 

(iv)  [Reserved) 

(v)  Opacity  readings  of  portions  of 
plumes  that  contain  condensed, 
uncombined  water  vapor  shall  not  be 
used  for  purposes  of  determining 
compliance  with  opacity  emission 
standards. 


(6)  Awilability  of  records.  The  owner 
or  operator  of  an  affected  source  shall 
make  available,  upon  request  by  the 
Administrator,  such  records  that  the 
Administrator  deems  necessary  to 
determine  the  conditions  under  which 
the  visual  observations  were  made  and 
shall  provide  evidence  indicating  proof 
of  current  visible  observer  emission 
certification. 

(7)  Use  of  a  continuous  opacity 
monitoring  system. 

(i)  The  owner  or  operator  of  an 
affected  source  required  to  use  a 
continuous  opacity  monitoring  system 
(COMS)  shall  record  the  monitoring 
data  produced  during  a  performance  test 
required  under  §63.7  and  shall  furnish 
the  Administrator  a  written  report  of  the 
monitoring  results  in  accordance  with 
the  provisionsof  §63  10(e)(4). 

(ii)  Whenever  an  opacity  emission  test 
method  has  not  been  specified  in  an 
applicable  subpart,  or  an  owner  or 
operator  of  an  affected  source  is 
required  to  conduct  Test  Method  9 
observations  (see  Appendix  A  of  part  60 
of  this  chapter),  the  owmer  or  operator 
may  submit,  for  compliance  purposes, 
CXDMS  data  results  produced  during  any 
performance  test  required  under  §  63.7 
in  heu  of  .Method  9  data.  If  the  owner 
or  operator  elects  to  submit  COMS  data 
for  compUance  with  the  opacity 
emission  standard,  he  or  she  shall  notify 
the  Administrator  of  Lhat  decision,  in 
writing,  simultaneously  with  the 
notification  under  §  63.7(h)  of  the  date 
the  performance  test  is  scheduled  to 
begin.  Once  the  owner  or  operator  of  an 
affected  source  has  notified  the 
Administrator  to  that  effect,  the  COMS 
data  results  will  be  used  to  determine 
opacity  compliance  during  subsequent 
performance  tests  required  under  §63.7, 
unless  the  owmer  or  operetor  notifies  the 
Administrator  in  writing  to  the  contrary 
not  later  than  with  the  notification 
under  §  63.7(h)  of  the  date  the 
subsequent  performance  test  is 
scheduled  to  begin. 

(iii)  For  the  purposes  of  determining 
corapbance  with  the  opacity  emission 
standard  during  a  performance  test 
required  under  §  63.7  using  COMS  data, 
the  COMS  data  shall  be  reduced  to  6- 
minute  averages  over  the  duration  of  the 
mass  emission  performance  test. 

(iv)  The  owner  or  operator  of  an 
affected  source  using  a  COMS  for 
compliance  purposes  is  responsible  for 
demonstrating  that  he/she  has  complied 
with  the  performance  evaluation 
requirements  of  §  63.8(e),  that  the  COMS 
has  been  properly  maintained,  operated, 
and  data  quality-assured,  as  specified  in 
§  63.8(c)  and  §  63.8(d),  and  that  the 
resulting  data  have  not  been  altered  in 
any  way. 
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(v)  Except  as  provided  in  paragraph 
(h)(7)ui)  of  this  section,  the  results  of 
continuous  monitoring  by  a  COMS  that 
indicate  that  the  opacity  at  the  time 
visual  observations  were  made  was  not 
in  excess  of  the  emission  standard  are 
probative  but  not  conclusive  evidence  of 
the  actual  opacity  of  an  emission, 
provided  that  the  affec-ted  source  proves 
that,  at  the  time  of  the  alleged  violation, 
the  instrument  used  was  properly 
maintained,  as  specified  in  §  63.8(c). 
and  met  Performance  Specification  1  in 
Appendix  B  of  part  60  of  this  chapter, 
and  that  the  resulting  data  have  not 
been  altered  in  any  way. 

(8)  Finding  of  compliance.  The 
Admmistrator  vrA\  make  a  finding 
concerning  an  affected  source's 
comphance  with  an  opacity  or  visible 
emission  standard  upon  obtaining  all 
the  comphance  information  required  by 
the  relevant  standard  (including  the 
uTitten  reports  of  the  results  of  the 
performance  tests  required  by  §  63.7,  the 
results  of  Test  Method  9  or  another 
required  opacity  or  visible  emission  test 
method,  the  observ'er  certification 
required  by  paragraph  (h)(6)  of  this 
section,  and  the  continuous  opacity 
monitonng  system  results,  whichever 
is/are  applicable)  and  any  information 
available  to  the  Administrator  needed  to 
determine  whether  proper  operation 
and  maintenance  practices  are  being 
used. 

(9)  Adjustment  to  an  opacity  emission 
standard. 

(i)  If  the  Administrator  finds  under 
pai-agraph  fh)(8)  of  this  section  that  an 
affected  source  is  in  compliance  with  all 
relevant  standards  for  which  initial 
performance  tests  were  conducted 
under  §  63.7.  but  during  the  time  such 
performance  tests  were  conducted  fails 
to  meet  any  relevant  opacity  emission 
standard,  the  owner  or  operator  of  such 
source  may  petition  the  Administrator 
to  make  appropriate  adjustment  to  the 
opacity  emission  standard  for  the 
affected  source.  Until  the  Administrator 
notifies  the  owner  or  operator  of  the 
appropriate  adjustment,  the  relevant 
opacity  emission  standard  remains 
applicable. 

lii)  The  Administrator  may  grant  such 
a  petition  upon  a  demonstration  by  the 
u'.vTier  or  operator  that — 

{.\)  The  affected  source  and  its 
associated  air  pollution  control 
equipment  were  operated  and 
maintained  in  a  manner  to  minimize  the 
opacity  of  emissions  during  the 
performance  tests; 

(B)  The  performance  tests  were 
performed  under  the  conditions 
established  by  the  Administrator;  and 

(C)  The  afft!cted  source  and  its 
associated  air  pollution  control 


equipment  were  incapable  of  being 
adjusted  or  operated  to  meet  the 
relevant  opacity  emission  standard. 

(iii)  The  Administrator  will  establish 
an  adjusted  opacity  emission  standard 
for  the  affected  source  meeting  the 
above  requirements  at  a  level  at  which 
the  source  will  be  able,  as  indicated  by 
the  performance  and  opacity  tests,  to 
meet  the  opacity  emission  standard  at 
all  times  during  which  the  source  is 
meeting  the  mass  or  concentration 
emission  standard.  The  Administrator 
will  promulgate  the  new  opacity 
emission  standard  in  the  Federal 
Register. 

(iv)  After  the  Administrator 
promulgates  an  adjusted  opacity 
emission  standard  for  an  affected 
source,  the  owner  or  operator  of  such 
source  shall  be  subject  to  the  new 
opacity  emission  standard,  and  the  new 
opacity  emission  standard  shall  apply  to 
such  source  during  any  subsequent 
performance  tests. 

(i)  Extension  of  compliance  with 
emission  standards.  (1)  Until  an 
extension  of  compliance  has  been 
granted  by  the  Administrator  (or  a  State 
with  an  approved  permit  program) 
under  this  paragraph,  the  owner  or 
operator  of  an  affected  source  subject  to 
the  requirements  of  this  section  shall 
comply  with  all  applicable  requirements 
of  this  part. 

(2)  Extension  of  compliance  for  early 
reductions  and  other  reductions — (i) 
Early  reductions.  Pursuant  to  section 
112(i)(5)ofthe  Act.  if  the  ovkmer  or 
operator  of  an  existing  source 
demonstrates  that  the  source  has 
achieved  a  reduction  in  emissions  of 
hazardous  air  pollutants  in  accordance 
with  the  provisions  of  subpart  D  of  this 
part,  the  Adm.inistrator  (or  the  State 
with  an  approved  permit  program)  will 
grant  the  owner  or  operator  an  extension 
of  compliance  with  specific 
requirements  of  this  part,  as  specified  in 
subpart  D. 

(ii)  Other  reductions.  Pursuant  to 
section  112(i)(6)  of  the  Act.  if  the  owner 
or  operator  of  an  existing  source  has 
installed  best  available  control 
technolog>'  (BACT)  (as  defined  in 
section  169(3)  of  the  Act]  or  technology 
required  to  meet  a  lowest  achievable 
emission  rate  (LAER)  (as  defined  in 
section  1 7 1  of  the  Act)  prior  to  the 
promulgation  of  an  emission  standard  in 
this  part  applicable  to  such  source  and 
the  same  pollutant  (or  stream  of 
pollutants)  controlled  pursuant  to  the 
BACT  or  LAER  installation,  the 
Administrator  will  grant  the  owner  or 
operator  an  extension  of  compliance 
with  such  emission  standard  that  will 
apply  until  the  date  5  years  after  the 
date  on  which  such  installation  was 


achieved,  as  determined  by  the 
Administrator. 

(3)  Request  for  extension  of 
compliance.  Paragraphs  (i)(4)  through 
(i)(7)  of  this  section  concern  requests  for 
an  extension  of  compliance  with  a 
relevant  standard  under  this  part 
[except  requests  for  an  extension  of 
compliance  under  paragraph  (i)(2)(i)  of 
this  section  will  be  handled  through 
procedures  specified  in  subpart  D  of  this 
part). 

(4)(i)(  A)  The  owner  or  operator  of  an 
existing  source  who  is  unable  to  comply 
with  a  relevant  standard  established 
under  this  part  pursuant  to  section 
1 12(d)  of  the  Act  may  request  that  the 
Administrator  (or  a  State,  when  the 
State  has  an  approved  part  70  permit 
program  and  the  source  is  required  to 
obtain  a  part  70  permit  under  that 
program,  or  a  State,  when  the  State  has 
been  delegated  the  authority  to 
implement  and  enforce  the  emission 
standard  for  that  soiu-ce)  grant  an 
extension  allowing  the  source  up  to  1 
additional  year  to  comply  with  the 
standard,  if  such  additional  period  is 
necessary  for  the  installation  of  controls. 
An  additional  extension  of  up  to  3  years 
may  be  added  for  mining  waste 
operations,  if  the  1 -year  extension  of 
compliance  is  insufficient  to  dry  and 
cover  mining  waste  in  order  to  reduce 
emissions  of  any  hazardous  air 
pollutant.  The  owner  or  operator  of  an 
affected  source  who  has  requested  an 
extension  of  compliance  under  this 
paragraph  and  who  is  otherwise 
required  to  obtain  a  title  V  permit  shall 
apply  for  such  permit  or  apply  to  have 
the  source's  title  V  permit  revised  to 
incorporate  the  conditions  of  the 
extension  of  compliance.  The 
conditions  of  an  extension  of 
compliance  granted  under  this 
paragraph  will  be  incorporated  into  the 
affected  source's  title  V  permit 
according  to  the  provisions  of  part  70  or 
Federal  title  V  regulations  in  this 
chapter  (42  U.S.C.  7661).  whichever  are 
applicable. 

iB)  Any  request  under  this  paragraph 
for  an  extension  of  compliance  with  a 
relevant  standard  shall  be  submitted  in 
wTiting  to  the  appropriate  authority  not 
later  than  12  months  before  the  affected 
source's  compliance  date  (as  specified 
in  paragraphs  fb)  and  (c)  of  this  section) 
for  sources  that  are  not  including 
emission  points  in  an  emissions 
average,  or  not  later  than  18  months 
before  the  affected  source's  compliance 
date  [as  specified  in  paragraphs  fb)  and 
(c)  of  this  section]  for  sources  that  are 
including  emission  points  in  an 
emissions  average.  Emission  standards 
estabhshed  under  this  part  may  specify 
alternative  dates  for  the  submittal  of 
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requests  for  an  extension  of  compliance 
if  alternatives  are  appropriate  for  the 
source  categories  affected  by  those 
standards,  e.g.,  a  compliance  date 
specified  by  the  standard  is  less  than  12 
(or  18)  months  after  the  standard's 
effective  date. 

(ii)  The  owner  or  operator  of  an 
existing  source  unable.to  comply  with  a 
relevant  standard  estabhshed  under  this 
part  pursuant  to  section  112(fl  of  the  Act 
may  request  that  the  Administrator 
grant  an  extension  allowing  the  source 
up  to  2  years  after  the  standard's 
effective  date  to  comply  with  the 
standard.  The  Administrator  may  grant 
such  an  extension  if  he/she  finds  that 
such  additional  period  is  necessary  for 
the  installation  of  controls  and  that 
steps  will  be  taken  during  the  period  of 
the  extension  to  assure  that  the  health 
of  persons  will  be  protected  from 
imminent  endangerment.  Any  request 
for  an  extension  of  compliance  with  a 
relevant  standard  under  this  paragraph 
shall  be  submitted  in  writing  to  the 
Administrator  not  later  than  15  calendar 
days  after  the  effective  date  of  the 
relevant  standard. 

(5)  The  owner  or  operator  of  an 
existing  source  that  has  installed  BACT 
or  technology  required  to  meet  LAER  [as 
specified  in  paragraph  (i)(2)(ii)  of  this 
section]  prior  to  the  promulgation  of  a 
relevant  emission  standard  in  this  part 
may  request  that  the  Administrator 
grant  an  extension  allowing  the  source 
5  years  from  the  date  on  which  such 
installation  was  achieved,  as 
determined  by  the  Administrator,  to 
comply  with  the  standard.  Any  request 
for  an  extension  of  compliance  witJi  a 
relevant  standard  under  this  paragraph 
shall  be  submitted  in  writing  to  the 
Administrator  not  later  than  120  days 
after  the  promulgation  date  of  the 
standard.  The  Administrator  may  grant 
such  an  extension  if  he  or  she  finds  that 
the  installation  of  BACT  or  technology 
to  meet  LAER  controls  the  same 
pollutant  (or  strrani  of  pollutants)  that 
would  be  controlled  at  that  source  by 
the  relevant  emission  standard. 

(6)(i)  The  request  for  a  compUance 
extension  under  paragraph  (i)(4)  of  this 
section  shall  include  the  following 
information: 

(A)  A  description  of  the  controls  to  be 
installed  to  comply  with  the  standard; 

(B)  A  compliance  schedule,  including 
the  date  by  which  each  step  toward 
compliance  will  be  reached.  At  a 
minimum,  the  list  of  dates  shall  include: 

[1)  The  date  by  which  contracts  for 
emission  control  systems  or  process 
changes  for  emission  control  will  be 
awarded,  or  the  date  by  which  orders 
will  be  issued  for  the  purchase  of 


component  parts  to  accomplish 
emission  control  or  process  changes;, 

[2]  The  date  by  which  on-site 
construction,  installation  of  emission 
control  equipment,  or  a  process  change 
is  to  be  initiated; 

(3)  The  date  by  which  on-site 
construction,  installation  of  emission 
control  equipment,  or  a  process  change 
is  to  be  completed;  and 

[4)  The  date  by  which  final 
compliance  is  to  be  achieved; 

(C)  A  description  of  interim  emission 
control  steps  that  will  be  taken  during 
the  extension  period,  including 
milestones  to  assure  proper  operation 
and  maintenance  of  emission  control 
and  process  equipment;  and 

(Dj  Whether  the  owner  or  operator  is 
also  requesting  an  extension  of  other 
applicable  requirements  (e.g., 
performance  testing  requirements). 

(ii)  The  request  for  a  compliance 
extension  under  paragraph  (i)(5)  of  this 
section  shall  include  all  information 
needed  to  demonstrate  to  the 
Administrator's  satisfaction  that  the 
installation  of  BACT  or  technology  to 
meet  LAER  controls  the  same  pollutant 
(or  stream  of  pollutants)  that  would  be 
controlled  at  that  source  by  the  relevant 
emission  standard. 

(7)  Advice  on  requesting  an  extension 
of  compliance  may  be  obtained  from  the 
Administrator  (or  the  State  with  an 
approved  permit  program). 

(8)  Approval  of  request  for  extension 
of  compliance.  Paragraphs  (i)(9)  through 
(i)(14)  of  this  section  concern  approval 
of  an  extension  of  compliance  requested 
under  paragraphs  (i)(4)  through  (i)(6)  of 
this  section. 

(9)  Based  on  the  information  provided 
in  any  request  made  under  paragraphs 
(i)(4)  through  (i)(6)  of  this  section,  or 
other  information,  the  Administrator  (or 
the  State  with  an  approved  permit 
program)  may  grant  an  extension  of 
compliance  with  an  emission  standard, 
as  specified  in  paragraphs  (i)(4)  and 
{i)(5)  of  this  section. 

(10)  The  extension  will  be  in  writing 
and  will — 

(i)  Identify  each  affected  source 
covered  by  the  extension; 

(ii)  Specify  the  termination  date  of  the 
extension; 

(iii)  Specify  the  dates  by  which  steps 
toward  compliance  are  to  be  taken,  if 
appropriate; 

(iv)  Specify  other  applicable 
requirements  to  which  the  compliance 
extension  applies  (e.g.,  performance 
tests);  and 

(v)(A)  Under  paragraph  (i)(4),  specify 
any  additional  conditions  that  the 
Administrator  (or  the  State)  deems 
necessary  to  assure  installation  of  the 
necessary  controls  and  protection  of  the 


health  of  persons  during  the  extension 
period; or 

(B)  Under  paragraph  {i)(5),  specify  any 
additional  conditions  that  the 
Administrator  deems  necessary  to 
assure  the  proper  operation  and 
maintenance  of  the  installed  controls 
during  the  extension  period. 

(11)  The  owner  or  operator  of  an 
existing  source  that  has  been  granted  an 
extension  of  compliance  under 
paragraph  (i)(10)  of  this  section  may  be 
required  to  submit  to  the  Administrator 
(or  the  State  with  an  approved  permit 
program)  progress  reports  indicating 
whether  the  steps  toward  compliance 
outlined  in  the  compliance  schedule 
have  been  reached.  The  contents  of  the 
progress  reports  and  the  dates  by  which 
they  shall  be  submitted  will  be  specified 
in  the  written  extension  of  compliance 
granted  under  paragraph  (i)(10)  of  this 
section. 

(12)(i)  The  Administrator  (or  the  State 
with  an  approved  permit  program)  will 
notify  the  owner  or  operator  in  writing 
of  approval  or  intention  to  deny 
approval  of  a  request  for  an  extension  of 
compliance  within  30  calendar  days 
after  receipt  of  sufficient  information  to 
evaluate  a  request  submitted  under 
paragraph  (i)(4)(i)  or  (i)(5)  of  this 
section.  The  30-day  approval  or  denial 
period  will  begin  after  the  owner  or 
operator  has  been  notified  in  WTiting 
that  his/her  application  is  complete. 
The  Administrator  (or  the  State)  will 
notify  the  owner  or  operator  in  writing 
of  the  status  of  his/her  apphcation,  that 
is,  whether  the  application  contains 
sufficient  information  to  make  a 
determination,  within  30  calendar  days 
after  receipt  of  the  original  application 
and  within  30  calendar  days  after 
receipt  of  any  supplementary 
information  that  is  submitted. 

(ii)  When  notifying  the  owner  or 
operator  that  his/her  application  is  not 
complete,  the  Administrator  will  specify 
the  information  needed  to  complete  the 
application  and  provide  notice  of 
opportunity  for  the  applicant  to  present, 
in  writing,  within  30  calendar  days  after 
he/she  is  notified  of  the  incomplete 
application,  additional  information  or 
arguments  to  the  Administrator  to 
enable  further  action  on  the  apphcation. 

(iii)  Before  denying  any  request  for  an 
extension  of  compliance,  the 
Administrator  (or  the  State  with  an 
approved  permit  program)  will  notify 
the  owner  or  operator  in  ^\Titing  of  the 
Administrator's  (or  the  State's)  intention 
to  issue  the  denial,  together  with — 

(A)  Notice  of  the  information  and 
findings  on  which  the  intended  denial 
is  based;  and 

(B)  Notice  of  opportunity  for  the 
owner  or  operator  to  present  in  writing, 
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wUhin  15  calendar  days  after  he/she  is 
notified  cf  the  intended  denial, 
additional  mformalion  or  arguments  to 
the  Administrator  (or  the  State)  before 
further  action  on  the  request. 

(iv)  The  Administrator's  final 
delermination  to  deny  any  request  for 
an  extension  will  be  in  writing  and  will 
set  forth  the  specific  grounds  on  which 
the  denial  Ls  based.  The  final 
determination  wnll  be  made  within  30 
calendar  days  after  presentation  of 
additional  information  or  argument  (if 
the  application  is  com.plete),  or  within 
30  calendar  days  after  the  final  date 
specified  for  the  presentation  if  no 
presentation  is  made. 

(13)(i)  The  Administrator  will  notify 
the  owTipr  or  operator  in  writing  of 
approval  or  intention  to  deny  approval 
(if  a  request  for  an  extension  of 
compiidiice  within  30  calendar  days 
after  receipt  of  sufficient  information  to 
evaluate  a  request  submitted  under 
paragraph  (i)(4)(ii)  of  this  section.  The 
30-dav  approval  or  denial  period  will 
begin  after  the  owT.er  or  operator  has 
been  notified  in  vstiting  that  his/her 
application  is  complete.  The 
Administrator  (or  the  State)  will  notify 
the  ov\Tier  or  operator  in  writing  of  the 
status  of  his/lier  application,  that  is, 
whether  the  application  contains 
sufficient  information  to  make  a 
determination,  within  15  calendar  days 
after  receipt  of  the  onginal  application 
and  within  15  calendar  days  after 
receipt  of  any  supplementary 
information  that  is  submitted. 

(ii)  When  notifying  the  owner  or 
operator  that  hivlier  application  is  not 
complete,  the  Administrator  will  specify 
the  information  needed  to  complete  the 
application  and  provide  notice  of 
opportuni'y  for  the  applicant  to  present, 
in  writing,  vv-ithin  15  calendar  days  after 
he/she  is  notified  of  the  incomplete 
application,  additional  information  or 
arguments  to  the  Administrator  to 
enable  further  action  on  the  application. 

(iii)  Befo.~  denying  any  request  for  an 
extension  of  compliance,  the 
Administrator  will  notify  the  owner  or 
operator  Ln  writing  of  the 
.Administrator's  intention  to  issue  the 
denial,  together  with — 

(A)  Notice  of  the  information  and 
findings  on  which  the  intended  denial 
is  based,  and 

(B)  Notice  of  opportunity  for  the 
owner  or  operator  to  present  in  wrriting, 
wnthiu  13  calendar  days  after  he/she  is 
notified  of  the  intended  denial, 
additional  information  or  arguments  to 
the  Admimstrator  before  further  action 
on  the  request. 

(iv)  A  final  determination  to  deny  any 
request  for  an  extension  will  be  in 
writing  and  will  set  forth  the  specific 


grounds  on  which  the  denial  is  based. 
The  final  determination  will  be  made 
within  30  calendar  days  after 
presentation  of  additional  information 
or  argument  (if  the  application  is 
complete),  or  within  30  calendar  days 
after  the  final  date  specified  for  the 
presentation  if  no  presentation  is  made. 

(14)  The  Administrator  (or  the  State 
with  an  approved  permit  program)  may 
terminate  an  extension  of  compliance  at 
an  earlier  date  than  specified  if  any 
specification  under  paragraphs 
(i)(10)(i!i)  or  (i)(10)(iv)  of  this  section  is 
not  met. 

(15)  (Reserved] 

(16)  The  granting  of  an  extension 
under  this  section  shall  not  abrogate  the 
Administrator's  authority  under  section 
114  of  the  Act. 

(j)  Exemption  from  compliance  wth 
emission  standards.  The  President  may 
exempt  any  stationary  source  from 
compliance  with  any  relevant  standard 
established  pursuant  to  section  112  of 
the  Act  for  a  period  of  not  more  than  2 
years  if  the  President  determines  that 
the  technology  to  implement  such 
standard  is  not  available  and  that  it  is 
in  the  national  security  interests  of  the 
United  States  to  do  so.  An  exemption 
under  this  paragraph  may  be  exiended 
for  1  or  more  additional  periods,  each 
period  not'to  exceed  2  years. 

§  63.7    Performance  testing  requirements. 

(a)  Applicobility  and  perform.ance  test 
dates.  (1)  Unless  otherwise  specified, 
this  section  applies  to  the  owner  or 
operator  of  an  affected  source  required 
to  do  performance  testing,  or  another 
form  of  compliance  demonstration, 
under  a  relevant  standard. 

(2)  If  required  to  do  performance 
testing  by  a  relevant  standard,  and 
unless  a  waiver  of  performance  testing 
is  obtained  under  this  section  or  the 
conditions  of  paragraph  (c)(3)(ii)(B)  of 
this  section  apply,  the  owner  or  operator 
of  the  affected  source  shall  perform  such 
tests  as  follows — 

(i)  Withia  180  days  after  the  effective 
date  of  a  relevant  standard  for  a  new 
source  that  has  an  initial  startup  date 
before  the  effective  date;  or 

(ii)  Within  180  days  after  initial 
startup  for  a  new  source  that  has  an 
initial  startup  date  after  the  effective 
date  of  a  relevant  standard;  or 

(iii)  Within  180  days  after  the 
compliance  date  specified  in  an 
applicable  subpart  of  this  part  for  an 
existing  source  subject  to  an  emission 
standard  established  pursuant  to  section 
112(d)of  the  Act,  or  within  180  days 
after  startup  of  an  existing  source  if  the 
source  begins  operation  after  the 
effective  date  of  the  relevant  emission 
standard;  or 


(iv)  Within  180  days  after  the 
compliance  date  for  an  existing  source 
subject  to  an  emission  standard 
established  pursuant  to  section  112(f)  of 
the  Act;  or 

(v)  Within  180  days  after  the 
termination  date  of  the  source's 
extension  of  compliance  for  an  existing 
source  that  obtains  an  extension  of 
compliance  under  §  63.6(i);  or 

(vi)  Within  180  days  after  the 
compliance  date  for  a  new  source, 
subject  to  an  emission  standard 
established  pursuant  to  section  112(fl  of 
the  Act,  for  which  construction  or 
reconstruction  is  commenced  after  the 
proposal  date  of  a  relevant  standard 
established  pursuant  to  section  112(d)  of 
the  Act  but  before  the  proposal  date  of 
the  relevant  standard  estabhshed 
pursuant  to  section  112(f)  (see 
§  63.6(b)(4)];  or 

(vii)  [Reserved];  or 

(viii)  [Reserved];  or 

(ix)  When  an  emission  standard 
promulgated  under  this  part  is  more 
stringent  than  the  standard  proposed 
[see  §  63.6(b)(3)],  the  ovs-ner  or  operator 
of  a  new  or  reconstructed  source  subject 
to  that  standard  for  which  construction 
or  reconstruction  is  commenced 
between  the  proposal  and  promulgation 
dates  of  the  standard  shall  comply  with 
performance  testing  requirements 
within  180  days  after  the  standard's 
effective  date,  or  within  180  days  after 
startup  of  the  source,  whichever  is  later. 
If  the  promulgated  standard  is  more 
stringent  than  the  proposed  standard, 
the  owner  or  operator  may  choose  to 
demonstrate  compliance  with  either  the 
proposed  or  the  prom.ulgated  standard. 
If  the  owner  or  operator  chooses  to 
comply  with  the  proposed  standard 
initially,  the  ovmev  or  operator  shall 
conduct  a  second  performance  test 
within  3  years  and  180  days  after  the 
effective  date  of  the  standard,  or  after 
startup  of  the  source,  whichever  is  later, 
to  demonstrate  compliance  with  the 
promulgated  standard. 

(3)  The  Administrator  m.ay  require  an 
owner  or  operator  to  conduct 
performance  tests  at  the  affected  source 
at  any  other  time  when  the  action  is 
authorized  by  section  114  of  the  Act. 

(h)  Notification  of  performance  test. 
(1)  The  owner  or  operator  of  an  affected 
source  shall  notify  the  Administrator  in 
WTiting  of  his  or  her  intention  to 
conduct  a  performance  test  at  least  60 
calendar  days  before  the  performance 
test  is  scheduled  to  begin  to  allow  the 
Administrator,  upon  request,  to  re\iew 
and  approve  the  site-specific  test  plan 
required  under  paragraph  (c)  of  this 
section  and  to  have  an  observer  present 
during  the  test.  Observation  of  the 


Federal  Register  /  Vol.  59,  No.  51   /  Wednesday,  March  16,  1994  /  Rules  and  Regulations      12445 


performance  test  by  the  Administrator  is 
optional. 

(2)  In  the  event  the  owner  or  operator 
is  unable  to  conduct  the  performance 
test  on  the  date  specified  in  the 
notification  requirement  specified  in 
paragraph  (b)(1)  of  this  section,  due  to 
unforeseeable  circumstances  beyond  his 
or  her  control,  the  o\Mier  or  operator 
shall  notif)-  the  Administrator  within  5 
days  prior  to  the  scheduled  performance 
test  date  and  specify  the  date  when  the 
performance  test  is  rescheduled.  This 
notification  of  delay  in  conducting  the 
performance  test  shall  not  relieve  the 
owner  or  operator  of  legal  responsibility 
for  compliance  with  any  other 
applicable  provisions  of  this  part  or 
with  any  other  applicable  Federal,  State, 
or  local  requirement,  nor  will  it  prevent 
the  Administrator  from  implementing  or 
enforcing  this  part  or  taking  any  other 
action  under  the  Act. 

(c)  Quality  assurance  program.  (1) 
The  results  of  the  quality  assuramce 
program  required  in  this  paragraph  will 
be  considered  by  the  Administrator 
when  he/she  determines  the  validity  of 
a  performance  test. 

(2)(i)  Submission  of  site-specific  test 
plan.  Before  conducting  a  required 
performance  test,  the  owner  or  operator 
of  an  affected  source  shall  develop  and, 
if  requested  by  the  Administrator,  shall 
submit  a  site-specific  test  plan  to  the 
Administrator  for  approval.  The  test 
plan  shall  include  a  test  program 
summary,  the  test  schedule,  data  quality 
objectives,  and  both  an  internal  and 
external  quahty  assurance  (QA) 
program.  Data  qualify  objectives  are  the 
pretest  expectations  of  precision, 
accuracy,  and  completeness  of  data, 
(ii)  The  internal  QA  program  shall 
include,  at  a  minimum,  the  activities 
planned  by  routine  operators  and 
analysts  to  provide  an  assessment  of  test 
data  precision;  an  example  of  internal 
QA  is  the  sajnpling  and  analysis  of 
replicate  samples. 

(iii)  The  external  QA  program  shall 
include,  at  a  minimum,  application  of 
plans  for  a  test  method  performance 
audit  (PA)  during  the  performance  test. 
The  PA"s  consist  of  blind  audit  samples 
provided  by  the  Administrator  and 
analyzed  during  the  performance  test  in 
order  to  provide  a  measure  of  test  data 
bias.  The  external  QA  program  may  also 
include  systems  audits  that  include  the 
opportunity  for  on-site  evaluation  by  the 
Administrator  of  instriiment  calibration, 
data  vahdation,  sample  logging,  and 
documentation  of  quality  control  data 
and  field  maintenance  activities. 

(iv)  The  owner  or  operator  of  an 
affected  source  shall  submit  the  site- 
specific  test  plan  to  the  Administrator 
upon  the  Administrator's  request  at 


least  60  calendar  days  before  the 
performance  test  is  scheduled  to  take 
place,  that  is,  simultaneously  with  the 
notification  of  intention  to  conduct  a 
performance  test  required  under 
paragraph  (b)  of  this  section,  or  on  a 
mutually  agreed  upon  date. 

(v)  The  Administrator  may  request 
additional  relevant  information  after  the 
submittal  of  a  site-specific  test  plan. 

(3)  Approval  of  site-specific  test  plan. 
(i)  The  Administrator  will  notify  the 
owmer  or  operator  of  approval  or 
intention  to  deny  approval  of  the  site- 
specific  test  plan  (if  review  of  the  site- 
specific  test  plan  is  requested)  within  30 
calendar  days  after  receipt  of  the 
original  plan  and  within  30  calendar 
days  after  receipt  of  any  supplementary 
information  that  is  submitted  under 
paragraph  (c)(3)(i)(B)  of  this  section. 
Before  disapproving  any  site-specific 
test  plan,  the  Administrator  will  notify 
the  applicant  of  the  Administrator's 
intention  to  disapprove  the  plan 
together  with — 

(A)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based;  and 

(B)  Notice  of  opportunity  for  the 
owner  or  operator  to  present,  within  30 
calendar  days  after  he/she  is  notified  of 
the  intended  disapproval,  additional 
information  to  the  Administrator  before 
final  action  on  the  plan. 

(ii)  In  the  event  that  the  Administrator 
fails  to  approve  or  disapprove  the  site- 
specific  test  plan  within  the  time  period 
specified  in  paragraph  (c)(3)(i)  of  this 
section,  the  following  conditions  shall 
apnly: 

(A)  If  the  ovraer  or  operator  intends  to 
demonstrate  compliance  using  the  test 
method(s)  specified  in  the  relevant 
standard,  the  owner  or  operator  shall 
conduct  the  performance  test  within  the 
time  specified  in  this  section  using  the 
specified  method(s); 

(B)  If  the  owner  or  operator  intends  to 
demonstrate  compliance  by  using  an 
alternative  to  any  test  method  specified 
in  the  relevant  standard,  the  owner  or 
operator  shall  refrain  from  conducting 
the  performance  test  until  the 
Administrator  approves  the  use  of  the 
ahemative  method  when  the 
Administrator  approves  the  site-specific 
test  plan  (if  review  of  the  site-specific 
test  plan  is  requested)  or  until  after  the 
ahemative  method  is  approved  [see 
paragraph  (f)  of  this  section).  If  the 
Administrator  does  not  approve  the  site- 
specific  test  plan  (if  review  is  requested) 
or  the  use  of  the  alternative  method 
vvithin  30  days  before  the  test  is 
scheduled  to  begin,  the  performance  test 
dales  specified  in  paragraph  (a)  of  this 
section  may  be  extended  such  that  the 
owner  or  operator  shall  conduct  the 


performance  test  within  60  calendar 
days  after  the  Administrator  approves 
the  site-specific  test  plan  or  after  use  of 
the  alternative  method  is  approved. 
Notwithstanding  the  requirements  in 
the  preceding  two  sentences,  the  owner 
or  operator  may  proceed  to  conduct  the 
performance  test  as  required  in  this 
section  (without  the  Administrator's 
prior  approval  of  the  site-specific  test 
plan)  if  he/she  subsequently  chooses  to 
use  the  specified  testing  and  monitoring 
methods  instead  of  an  alternative. 

(iii)  Neither  the  submission  of  a  site- 
specific  test  plan  for  approval,  nor  the 
Administrator's  approval  or  disapproval 
of  a  plan,  nor  the  Administrator's  failure 
to  approve  or  disapprove  a  plan  in  a 
timely  manner  shall — 

(A)  Relieve  an  owner  or  operator  of 
legal  responsibihty  for  compliance  with 
any  applicable  provisions  of  this  part  or 
with  any  other  applicable  Federal,  State, 
or  local  requirement;  or 

(B)  Prevent  the  Administrator  from 
implementing  or  enforcing  this  part  or 
taking  any  other  action  under  the  Act. 

(4)(i)  Performance  test  method  audit 
program.  The  owner  or  operator  shall 
analyze  performance  audit  (PA)  samples 
during  each  performance  test.  "The 
owner  or  operator  shall  reouest 
performance  audit  materials  45  days 
prior  to  the  test  date.  Cylinder  audit 
gases  may  be  obtained  by  contacting  the 
Cyhnder  Audit  Coordinator,  Quality 
Assurance  Division  (MD-77B), 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory  (AREAL).  U.S. 
EPA,  Research  Triangle  Park.  North 
Carolina  27711.  All  other  audit 
materials  may  be  obtained  by  contacting 
the  Source  Test  Audit  Coordinator. 
Quality  Assurance  Division  (MD-77B), 
AREAL,  U.S.  EPA,  Research  Triangle 
Park.  North  Carohna  27711. 

(ii)  The  Administrator  will  have  sole 
discretion  to  require  any  subsequent 
remedial  actions  of  the  owner  or 
operator  based  on  the  PA  results. 

(iii)  If  the  Administrator  fails  to 
provide  required  PA  materials  to  an 
owmer  or  operator  of  an  affected  source 
in  time  to  analyze  the  PA  samples 
daring  a  performance  test,  the 
requirement  to  conduct  a  PA  under  this 
paragraph  shall  be  waived  for  such 
source  for  that  performance  test.  Waiver 
under  this  paragraph  of  the  requirement 
to  conduct  a  PA  for  a  particular 
performance  test  does  not  constitute  a 
waiver  of  the  requirement  to  conduct  a 
PA  for  future  required  performance 
tests. 

(d)  Performance  testing  facilities.  If 
required  to  do  performance  testing,  the 
owmer  or  operator  of  each  new  source 
and.  at  the  request  of  the  Administrator, 
the  owner  or  operator  of  each  existing 
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source,  shall  provide  performance 
testing  facibties  as  follows: 

(1)  Sampling  ports  adequate  for  lest 
methods  applicable  to  such  source.  This 
includes: 

(i)  Constructing  the  air  pollution 
control  system  such  that  volumetric 
now  rates  and  pollutant  emission  rates 
car.  be  accurately  determined  by 
applicable  test  methods  and  procedures; 
and 

(ii)  Providing  a  stack  or  duct  free  of 
cvclonic  Dow  during  performance  tests, 
as  demonstrated  by  apphcable  test 
methods  and  procedures; 

(2)  Safe  sampling  platform(s); 

(3)  Safe  access  lo  sampling 
platform(8); 

(4)  Utilities  for  sampling  and  testing 
equipment;  and 

(5)  Any  other  facilities  that  the 
Admmistrator  deems  necessary  for  safe 
and  adequate  testing  of  a  source. 

(e)  Conduct  of  performance  tests.  (1) 
Performance  tests  shall  be  conducted 
under  such  conditions  as  the 
Administrator  specifies  to  the  owner  or 
operator  based  on  representative 
performance  (i.e.,  f)«rformance  based  on 
normal  operatmg  conditions)  of  the 
affected  source.  Operations  during 
penods  of  startup,  shutdovNTi,  and 
malfimction  shall  not  constitute 
rtjpresentdtive  conditions  for  the 
purpose  of  a  performance  test,  nor  shall 
emissions  in  excess  of  the  level  of  the 
relevant  standard  during  periods  of 
startup,  shutdown,  and  malfunction  be 
considered  a  violation  of  the  relevant 
standard  unless  otherwise  specified  in 
the  relevant  standard  or  a  determination 
of  noncompliance  is  made  under 
§  63.6(e).  Upon  request,  the  owner  or 
operator  shiill  make  available  to  the 
.Administrator  such  records  as  may  be 
necessarv'  to  determine  the  conditions  of 
performance  tests. 

(2)  Performance  tests  shall  be 
conducted  and  data  shall  be  reduced  in 
accordance  with  the  test  methods  and 
procedures  set  forth  in  this  section,  in 
each  relevant  standard,  and.  if  required, 
in  applicable  appendices  of  parts  51,  60. 
b\,  and  63  of  this  chapter  unless  the 
Administrator — 

(i)  Specifies  or  approves,  in  specific 
cases,  the  use  of  a  test  method  with 
minor  changes  in  methodology;  or 

(ii)  Approves  the  use  of  an  alternative 
tost  method,  the  results  of  which  the 
Administrator  has  determined  to  be 
adequate  for  indicating  whether  a 
specific  affected  source  is  in 
compliance;  or 

(ui)  Approves  shorter  sampling  times 
and  smaller  sample  volumes  when 
necessitated  by  process  variables  or 
other  factors;  or 


(iv)  Waives  the  requirement  for 
performance  tests  because  the  owner  or 
operator  of  an  affected  source  has 
demonstrated  by  other  means  to  the 
Administrator's  satisfaction  that  the 
affected  source  is  in  compliance  with 
the  relevant  standard. 

(3)  Unless  otherwise  specified  in  a 
relevant  standard  or  test  method,  each 
performance  test  shall  consist  of  throe 
separate  runs  using  the  applicable  test 
method.  Each  run  shall  be  conducted  for 
the  time  and  under  the  conditions 
specified  in  the  relevant  standard.  For 
the  purpose  of  determining  compliance 
with  a  relevant  standard,  the  arithmetic 
mean  of  the  results  of  the  three  runs 
shall  apply.  Upon  receiving  approval 
from  the  Administrator,  results  of  a  test 
run  may  be  replaced  with  results  of  an 
additional  test  run  in  the  event  that — 

(i)  A  sample  i*  accidentally  lost  after 
the  testing  team  leaves  the  site;  or 

(ii)  Conditions  occur  in  which  one  of 
the  three  runs  must  be  discontinued 
because  of  forced  shutdown;  or 

(iii)  Extreme  meteorological 
conditions  occtu".  or 

(iv)  Other  circumstances  occur  that 
are  beyond  the  owner  or  operator's 
control. 

(4)  Nothing  in  paragraphs  (e)(1) 
through  (e)(3)  of  this  section  shall  be 
construed  to  abrogate  the 
Administrator's  authority  to  require 
testing  under  section  1 14  of  the  Act. 

(f)  Use  of  an  alternative  test  method — 
(1)  General.  Until  permission  to  use  an 
alternative  test  method  has  been  granted 
by  the  Administrator  under  this 
paragraph,  the  owner  or  operator  of  an 
affected  source  remains  subject  to  the 
requirements  of  this  section  and  the 
relevant  standard. 

(2)  The  owner  or  operator  of  an 
affected  source  required  to  do 
performance  testing  by  a  relevant 
standard  may  use  an  alternative  lest 
method  from  that  specified  in  the 
standard  provided  that  the  owner  or 
operator — 

(i)  Notifies  the  Administrator  of  his  or 
her  intention  to  use  an  alternative  test 
method  not  later  than  with  the  submittal 
of  the  site-specific  test  plan  (if  requested 
by  the  Administrator)  or  at  least  60  days 
before  the  performance  test  is  scheduled 
to  begin  if  a  site-specific  test  plan  is  not 
submitted; 

(ii)  Uses  Method  301  in  Appendix  A 
of  this  part  to  validate  the  alternative 
test  method;  juid 

(iii)  Submits  the  results  of  the  Method 
301  validation  process  along  with  the 
notification  of  intention  and  the 
justification  for  not  using  the  specified 
test  method.  The  owner  or  operator  may 
submit  the  information  required  in  this 
paragraph  well  in  advance  of  the 


deadline  specified  in  paragraph  (f)(2)(i) 
of  this  section  to  ensure  a  timely  review 
by  the  Admiuistrator  in  order  to  meet 
the  performance  lest  date  specified  in 
this  section  or  the  relevant  standard. 

(3)  The  Administrator  will  determine 
whether  the  owner  or  operator's 
validation  of  the  proposed  alternative 
test  method  is  adequate  when  the 
Administrator  approves  or  disapproves 
the  site-specific  test  plan  required  under 
paragraph  (c)  of  this  section.  If  the 
Administrator  finds  reasonable  grounds 
to  dispute  the  results  obtained  by  the 
Method  301  validation  process,  the 
Administrator  may  require  the  use  of  a 
test  method  specified  in  a  relevant 
standard. 

(4)  If  the  Administrator  finds 
reasonable  grounds  to  dispute  the 
results  obtained  by  an  alternative  lest 
method  for  the  purposes  of 
demonstrating  compliance  with  a 
relevant  standard,  the  Administrator 
may  require  ihe  use  of  a  test  method 
specified  in  a  relevant  standard. 

(5)  If  the  owner  or  operator  uses  an 
alternative  test  method  for  an  affected 
source  during  a  required  performance 
test,  the  owner  or  operator  of  such 
source  shall  continue  to  use  the 
alternative  test  method  for  subsequent 
performance  tests  at  that  affected  source 
until  he  or  she  receives  approval  from 
the  Administrator  to  use  another  lest 
method  as  allowed  under  §  63.7(f). 

(6)  Neither  the  vahdation  and 
approval  process  nor  the  failure  to 
validate  an  alternative  lest  method  shall 
abrogate  the  owner  or  operator's 
responsibility  to  comply  with  the 
requirements  of  this  part. 

(g)  Data  analysis,  recordkeeping,  and 
reporting.  (1)  Unless  otherwise  specified 
in  a  relevant  standard  or  test  method,  or 
as  otherwise  approved  by  the 
Administrator  m  writing,  results  of  a 
performance  test  shall  include  it>e 
analysis  of  samples,  determinaiion  of 
emissions,  and  raw  data.  A  performance 
test  is  "completed"  when  field  sample 
collection  is  terminated.  The  owTier  or 
operator  of  an  affected  scarce  shall 
report  tlie  results  of  the  performance  test 
to  the  Administrator  before  the  close  of 
business  on  the  60lh  day  following  the 
completion  of  the  performance  test, 
unless  specified  otherwise  in  a  relevant 
standard  or  as  approved  otherwise  in 
WTiting  by  the  Administrator  (see 
§  63.9(i1|.  The  results  of  the  performance 
lest  shall  be  submitted  as  part  of  the 
notification  of  comphance  status 
required  under  §  63.9(h).  Before  a  title  V 
permit  has  been  issued  to  the  owner  or 
operator  of  an  affected  .source,  the 
owner  or  operator  shall  send  the  results 
of  the  performance  test  to  the 
Administrator.  After  a  title  V  permit  has 
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been  issued  to  the  owner  or  operator  of 
an  affected  source,  the  owT.er  or 
operator  shall  send  the  results  of  the 
pcrfonnance  test  to  the  appropriate 
permitting  authority. 

(2)  (Reserved) 

(3)  For  a  minimum  of  5  years  after  a 
performance  test  is  conducted,  the 
owner  or  operator  shall  retain  and  make 
available,  upon  request,  for  inspection 
by  the  Administrator  the  records  or 
results  of  such  performance  test  and 
other  data  needed  to  determine 
emissions  firom  sji  affected  source. 

(h)  Waiver  of  performance  tests.  (1) 
Until  a  waiver  of  a  performance  testing 
requirement  has  been  granted  by  the 
Administrator  under  this  paragraph,  the 
owner  or  operator  of  an  affected  source 
remains  subject  to  the  requirements  of 
this  section. 

(2)  Individual  performance  tests  may 
be  waived  upon  written  application  to 
the  Administrator  if,  in  the 
Administrator's  judgment,  the  source  is 
meeting  the  relevant  standard(s)  on  a 
continuous  basis,  or  the  source  is  being 
operated  under  an  extension  of 
compliance,  or  the  ov^mer  or  operator 
has  requested  an  extension  of 
compiiance  and  the  Administrator  is 
still  considering  that  request. 

(3)  Request  to  waive  a  performance 
test,  (i)  If  a  request  is  made  for  an 
extension  of  compliance  under  §63.6(i), 
the  application  for  a  waiver  of  an  initial 
performance  test  shall  accompany  the 
information  required  for  the  request  for 
an  extension  of  compliance.  If  no 
extension  of  compliance  is  requested  or 
if  the  owner  or  operator  has  requested 
an  extension  of  comphance  and  the 
Administrator  is  still  considering  that 
request,  the  application  for  a  waiver  of 
an  initial  performance  test  shall  be 
submitted  at  least  60  days  before  the 
performance  test  if  th?  site-specific  test 
plan  imder  paragraph  (c)  of  this  section 
is  not  submitted. 

(ii)  If  an  application  for  a  waiver  of  a 
subsequent  performance  test  is  made, 
the  application  may  accompany  any 
required  comphance  progress  report, 
compliance  status  report,  or  excess 
emissions  and  continuous  monitoring 
system  performance  report  [such  as 
those  required  under  §63. 6(i),  §  63.9(h), 
and  §  63.10<e)  or  specified  in  a  relevant 
standard  or  in  the  source's  title  V 
permit),  but  it  shall  be  submitted  at  least 
00  days  before  the  performance  test  if 
the  site-specific  test  plan  required  under 
paragraph  (c)  of  this  section  is  not 
submitted. 

(iii)  .\ny  application  for  a  waiver  of  a 
performance  test  shall  include 
information  justifying  the  owner  or 
operator's  request  for  a  waiver,  such  as 
the  technical  or  economic  infeasibility. 


or  the  im.practicahty,  of  the  affected 
source  performing  the  required  test. 

(4)  Approval  of  request  to  waive 
performance  test.  The  Administrator 
vrill  approve  or  deny  a  request  for  a 
waiver  of  a  performance  test  made 
under  paragraph  (hK3)  of  this  section 
when  he/she — 

(i)  Approves  or  denies  an  extension  of 
compliance  under  §63.6(i)(8):  or 

(ii)  Approves  or  disapproves  a  site- 
specific  test  plan  under  §  63.7(c)(3):  or 

(iii)  Makes  a  determination  of 
compliance  follov^ing  the  submission  of 
a  required  comphance  status  report  or 
excess  emissions  and  continuous 
monitoring  sj-stems  performance  report; 
or 

(iv)  Makes  a  determination  of  suitable 
progress  towards  compliance  following 
the  submission  of  a  compliance  progress 
report,  whichever  is  applicable. 

(5)  Approval  of  any  waiver  granted 
under  this  section  shall  not  abrogate  the 
Administrator's  authority  under  the  Act 
or  in  any  way  prohibit  the 
Administrator  from  later  canceling  the 
waiver.  The  cancellation  will  be  made 
only  after  notice  is  given  to  the  ovvTier 
or  operator  of  the  affected  source. 

§&3.8    Monltortfi^  requtre^Tients, 

(a)  Applicability.  (l)(i)  Unless 
otherwise  specified  m  a  relevant 
standard,  this  section  applies  to  the 
owmer  or  operator  of  an  affected  source 
required  to  do  monitoring  under  that 
standard. 

(ii)  Relevant  standards  estabUshed 
under  this  part  will  specif)'  monitoring 
systems,  methods,  or  procedures, 
monitoring  frequency,  and  other 
pertinent  requirements  for  source(s) 
regulated  by  those  standards.  This 
section  specifies  general  monitoring 
requirements  such  as  those  governing 
the  conduct  of  monitoring  and  requests 
to  use  alternative  monitoring  methods. 
In  addition,  this  section  specifies 
detailed  requirements  that  apply  to 
affected  sources  required  to  use 
continuous  monitoring  systems  (CMS) 
under  a  relevant  standard. 

(2)  For  the  purposes  of  this  part,  all 
CMS  required  under  relevant  standards 
shall  be  subject  to  the  provisions  of  this 
section  upon  promulgation  of 
performance  specifications  for  CMS  as 
specified  in  the  relevant  standard  or 
otherwise  by  the  Administrator. 

(3)  [Reserved) 

(4)  Additional  monitoring 
requirements  for  control  devices  used  to 
comply  vkith  provisions  in  relevant 
standards  of  this  part  are  specified  in 
§63.11. 

(b)  Conduct  of  monitoring  (1) 
Monitoring  shall  be  conducted  as  set 


forth  in  this  section  and  the  relevant 
standard(s)  unless  the  Administrator — 

(i)  Specifies  or  approves  the  use  of 
minor  changes  in  methodology  for  the 
specified  monitoring  requirements  and 
procedures;  or 

(ii)  Approves  the  use  of  alternatives  to 
any  monitoring  requirements  or 
procedures. 

(iii)  Owners  or  operators  with  flares 
subject  to  §63.1 1(b)  are  not  subject  to 
the  requirements  of  this  section  unless 
otherwise  specified  in  the  relevant 
standard. 

(2)(i)  When  the  effluents  from  a  single 
affected  source,  or  from  two  or  more 
affected  sources,  are  combined  before 
being  released  to  the  atmosphere,  the 
owner  or  operator  shall  install  an 
applicable  CMS  on  each  effluent. 

fii)  If  the  relevant  standard  is  a  mass 
emission  standard  and  the  effluent  from 
one  affected  source  is  released  to  the 
atmosphere  through  more  than  one 
point,  the  owner  or  operator  shall  install 
an  applicable  CMS  at  each  emission 
point  unless  the  installation  of  fewer 
systems  is — 

(A)  Approved  by  the  Administrator; 
or 

(B)  Provided  for  in  a  relevant  standard 
(e.g..  instead  of  requiring  that  a  CMS  be 
installed  at  each  emission  point  before 
the  effluents  from  those  points  are 
channeled  to  a  common  control  device, 
the  standard  specifies  that  only  one 
CMS  is  required  to  be  installed  at  the 
vent  of  the  control  device). 

(3)  When  more  than  one  CMS  is  used 
to  measure  the  emissions  from  one 
affected  source  (e.g..  multiple 
breechings.  multiple  outlets),  the  owner 
or  operator  shall  report  the  results  as 
required  for  each  CMS.  However,  when 
one  CMS  is  used  as  a  backup  to  another 
CMS.  the  owner  or  operator  shall  report 
the  results  from  the  CMS  used  to  meet 
the  monitoring  requirements  of  this 
part.  If  both  such  CMS  are  used  during 
a  particular  reporting  period  to  meet  the 
monitoring  requirements  of  this  part, 
then  the  owner  or  operator  shall  report 
the  results  from  each  CMS  for  the 
relevant  compliance  period. 

(c)  Operation  and  maintenance  of 
continuous  monitoring  systems.  (1)  The 
owner  or  operator  of  an  affected  source 
shall  maintain  and  operate  each  CMS  as 
specified  in  this  section,  or  in  a  relevant 
standard,  and  in  a  manner  consistent 
with  good  air  pollution  control 
practices. 

(i)  The  o\*Tier  or  operator  of  an 
affected  source  shall  ensure  the 
immediate  repair  or  replacement  of 
CMS  parts  to  correct  "routine"  or 
otherwise  predictable  CMS 
malfunctions  as  defined  in  the  source's 
startup,  shutdown,  and  malfunction 
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plan  required  by  §  63.6(e)(3).  The  owner 
or  operator  shall  keep  the  necessary 
parts  for  routine  repairs  of  the  affected 
equipment  readily  available.  If  the  plan 
is  followed  and  the  CMS  repaired 
immediately,  this  action  shall  be 
reported  in  the  semiannual  startup, 
shutdown,  and  malfunction  report 
reouired  under  §63. 10(d)(5)(i). 

(^ii)  For  those  malfunctions  or  other 
events  that  affect  the  CMS  and  are  not 
addressed  by  the  startup,  shutdown,  and 
malfunction  plan,  the  owner  or  operator 
shall  report  actions  that  are  not 
consistent  with  the  startup,  shutdown, 
and  malfunction  plan  within  24  hours 
after  commencing  actions  inconsistent 
with  the  plan.  The  owner  or  operator 
shall  send  a  follow-up  report  within  2 
weeks  after  commencing  actions 
mconsistent  with  the  plan  that  either 
certifies  that  corrections  have  been 
made  or  includes  a  corrective  action 
plan  and  schedule.  The  owner  or 
operator  shall  provide  proof  that  repair 
parts  have  been  ordered  or  any  other 
records  that  would  indicate  that  the 
delay  in  making  repairs  is  beyond  his  or 
her  control. 

(iii)  The  Administrator's 
determination  of  whether  acceptable 
operation  and  maintenance  procedures 
are  being  used  will  be  based  on 
information  that  may  include,  but  is  not 
limited  to.  review  of  operation  and 
maintenance  procedures,  operation  and 
maintenance  records,  manufacturing 
recommendations  and  specifications, 
and  inspection  of  the  CMS,  Operation 
and  maintenance  procedures  written  by 
the  CMS  manufacturer  and  other 
guidance  also  can  be  used  to  maintain 
and  operate  each  CMS. 

(2)  All  CMS  shall  be  installed  such 
that  representative  measurements  of 
emissions  or  process  parameters  from 
the  affected  source  are  obtained,  in 
addition.  CEMS  shall  be  located 
atxordLng  to  procedures  contained  in 
the  applicable  performcince 
speciFication(s). 

(3)  All  CMS  shall  be  installed, 
operational,  and  the  data  verified  as 
specified  in  the  relevant  standard  either 
prior  to  or  in  conjunction  with 
conducting  performance  tests  under 
§63  7.  Verification  of  operational  status 
shall,  at  a  minimum,  include 
completion  of  the  manufacturer's 
wTitten  specifications  or 
recommendations  for  installation, 
operation,  and  calibration  of  the  system. 

(4)  Except  for  system  breakdowns, 
out-of-control  periods,  repairs, 
maintenance  periods,  calibration 
checks,  and  zero  (low-level)  and  high- 
level  calibration  drift  adjustments,  all 
CMS.  including  COMS  and  CEMS,  shall 
be  in  continuous  operation  and  shall 


meet  minimum  frequency  of  operation 
requirements  as  follows: 

(i)  All  COMS  shall  complete  a 
minimum  of  one  cycle  of  sampling  and 
analyzing  for  each  successive  10-second 
period  and  one  cycle  of  data  recording 
for  each  successive  6-minute  period. 

(ii)  All  CEMS  for  measuring  emissions 
other  than  opacity  shall  complete  a 
minimum  of  one  cycle  of  operation 
(sampling,  analyzing,  and  data 
recording)  for  each  successive  15- 
minute  period. 

(5)  Unless  otherwise  approved  by  the 
Administrator,  minimum  procedures  for 
COMS  shall  include  a  method  for 
producing  a  simulated  zero  opacity 
condition  and  an  upscale  (high-level) 
opacity  condition  using  a  certified 
neutral  density  filter  or  other  related 
technique  to  produce  a  known 
obscuration  of  the  light  beam.  Such 
procedures  shall  provide  a  system  check 
of  all  the  analyzer's  internal  optical 
surfaces  and  all  electronic  circuitry, 
including  the  lamp  and  photodetector 
assembly  normally  used  in  the 
measurement  of  opacity. 

(6)  The  owner  or  operator  of  a  CMS 
installed  in  accordance  with  the 
provisions  of  this  part  and  the 
applicable  CMS  performance 
specification{s)  shall  check  the  zero 
(low-level)  and  high-level  calibration 
drifts  at  least  once  daily  in  accordance 
with  the  written  procedure  specified  in 
the  performance  evaluation  plan 
developed  under  paragraphs  {e)(3)(i) 
and  (e)(3)(ii)  of  this  section.  The  zero 
(low-level)  and  high-level  calibration 
drifts  shall  be  adjusted,  at  a  minimum, 
whenever  the  24-hour  zero  (low-level) 
drift  exceeds  two  times  the  limits  of  the 
applicable  performance  specification(s) 
specified  in  the  relevant  standard.  The 
system  must  allow  the  amount  of  excess 
zero  (low-level)  and  high-level  drift 
measured  at  the  24-hour  interval  checks 
to  be  recorded  and  quantified,  whenever 
specified.  For  COMS,  all  optical  and 
instrumental  surfaces  exposed  to  the 
effluent  gases  shall  be  cleaned  prior  to 
performing  the  zero  (low-level)  and 
high-level  drift  adjustments;  the  optical 
surfaces  and  instrumental  surfaces  shall 
be  cleaned  when  the  cumulative 
automatic  zero  compensation,  if 
applicable,  exceeds  4  percent  opacity. 

(7)(i)  A  CMS  is  out  of  control  if— 

(A)  The  zero  (low-level),  mid-level  (if 
applicable),  or  high-level  calibration 
drift  (CD)  e.xceeds  two  times  the 
applicable  CD  specification  in  the 
applicable  performance  specification  or 
in  the  relevant  standard;  or 

(B)  The  CMS  fails  a  performance  test 
audit  (e.g.,  cylinder  gas  audit),  relative 
accuracy  audit,  relative  accuracy  test 
audit,  or  linearity  test  audit;  or 


(C)  The  COMS  CD  exceeds  two  times 
the  limit  in  the  applicable  performance 
specification  in  the  relevant  standard. 

(ii)  When  the  CMS  is  out  of  control, 
the  owmer  or  operator  of  the  affected 
source  shall  take  the  necessary 
corrective  action  and  shall  repeat  all 
necessary  tests  which  indicate  that  the 
system  is  out  of  control.  The  owner  or 
operator  shall  take  corrective  action  and 
conduct  retesting  until  the  performance 
requirements  are  below  the  applicable 
limits.  The  beginning  of  the  out-of- 
control  period  is  the  hour  the  owner  or 
operator  conducts  a  performance  check 
(e.g.,  calibration  drift)  that  indicates  an 
exceedance  of  the  performance 
requirements  established  under  this 
part.  The  end  of  the  out-of-contfol 
period  is  the  hour  following  the 
completion  of  corrective  action  and 
successful  demonstration  that  the 
system  is  within  the  allowable  limits. 
EJuring  the  period  the  CMS  is  out  of 
control,  recorded  data  shall  not  be  used 
in  data  averages  and  calculations,  or  to 
meet  any  data  availability  requirement 
established  under  this  part. 

(8)  The  owner  or  operator  of  a  CMS 
that  is  out  of  control  as  defined  in 
paragraph  {c)(7)  of  this  section  shall 
submit  all  information  concerning  out- 
of-control  periods,  including  start  and 
end  dates  and  hours  and  descriptions  of 
corrective  actions  taken,  in  the  excess 
emissions  and  continuous  monitoring 
system  performance  report  required  in 
§  63.10(e)(3). 

(d)  Quality  control  program.  (1)  The 
results  of  the  quality  control  program 
required  in  this  paragraph  will  be 
considered  by  the  Administrator  when 
he/she  determines  the  validity  of 
monitoring  data. 

(2)  The  owner  or  operator  of  an 
affected  source  that  is  required  to  use  a 
CMS  and  is  subject  to  the  monitoring 
requirements  of  this  section  and  a 
relevant  standard  shall  develop  and 
implement  a  CMS  quality  control 
program.  As  part  of  the  quality  control 
program,  the  owner  or  operator  shall 
develop  and  submit  to  the 
Administrator  for  approval  upon  request 
a  site-specific  performance  evaluation 
test  plan  for  the  CMS  performance 
evaluation  required  in  paragraph 
(e)(3)(i)  of  this  section,  according  to  the 
procedures  specified  in  paragraph  (e).  In 
addition,  each  quality  control  program 
shall  include,  at  a  minimum,  a  written 
protocol  that  describes  procedures  for 
each  of  the  following  operations: 

(i)  Initial  and  any  subsequent 
calibration  of  the  CMS; 

(ii)  Determination  and  adjustment  of 
the  calibration  drift  of  the  CMS; 

(iii)  Preventive  maintenance  of  the 
CMS,  including  spare  parts  inventor)-; 
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(iv)  Data  recording,  calculations,  and 
reporting; 

(v)  Accuracy  audit  procedures, 
including  >amplLng  and  analysis 
methods,  and 

(vi)  Program  of  corrective  action  for  a 
malfunctioning  CMS. 

(3)  The  owner  or  operator  shall  keep 
these  written  procedures  on  record  for 
the  life  of  the  affected  source  or  until 
the  affected  source  is  no  longer  subject 
to  the  provisions  of  this  part,  to  be  made 
available  for  inspection,  upon  request, 
by  the  Administrator.  If  the  performance 
evaluation  plan  is  revised,  the  owner  or 
operator  shall  keep  previous  (i.e., 
supersede-dj  versions  of  the  performance 
evaluation  plan  pn  record  to  be  made 
available  for  inspection,  upon  request, 
by  the  Administrator,  for  a  period  of  5 
years  after  each  revision  to  the  plan. 
Where  relevant,  eg,  program  of 
corrective  action  for  a  malfunctioning 
CMS,  these  written  procedures  may  be 
incorporated  as  part  of  the  affected 
source's  startup,  shutdown,  and 
malfunction  plan  to  avoid  duplication 
of  planning  and  recordkeeping  efforts. 

(e)  Performance  e^-o/uai/on  of 
continuous  monitoring  systems — (1) 
General.  When  reqmred  by  a  relevant 
standard,  and  at  any  other  time  the 
Administrator  may  require  under 
section  114  of  the  Act,  the  owner  or 
operator  of  an  affected  source  being 
monitored  shall  conduct  a  performance 
evaluation  of  the  CMS.  Such 
performance  evaluation  shall  be 
conducted  according  to  the  applicable 
specifications  and  procedures  described 
in  this  section  or  in  the  relevant 
standard. 

(21  Sotification  of  performance 
evaluation.  The  owner  or  operator  shall 
notify  the  Administrator  in  writing  of 
the  date  of  the  f>erformance  evaluation 
simultaneously  uith  the  notification  of 
the  performance  test  date  required 
imder  §63.7{b)  or  at  least  bO  days  prior 
to  the  date  the  performance  evaluation 
is  scheduled  to  begin  if  no  performance 
test  is  required- 

(3J(i)  Submission  of  site-specific 
performance  evaluation  test  plan. 
Before  conducting  a  required  CMS 
performance  evaluation,  the  owner  or 
operator  of  an  affected  source  shall 
develop  and  submit  a  site-specific 
performance  evaluation  test  plan  to  the 
Administrator  for  approval  upon 
request.  Tae  performance  evaluation 
test  plan  shall  include  the  evaluation 
program  objectives,  an  evaluation 
program  sammary,  the  performance 
evaluation  schedule,  data  quality 
objectives,  and  both  an  internal  and 
external  QA  program.  Data  quality 
objectives  are  the  pre-evaluation 


expectations  of  precision,  accuracy,  and 
completeness  of  data. 

(iij  The  internal  QA  program  shall 
include,  at  a  minimum,  the  activities 
planned  by  routine  operators  and 
analysts  to  provide  an  assessment  of 
CMS  performance.  The  external  Q.\ 
program  shall  include,  at  a  minimum, 
systems  audits  that  include  the 
opportunity  for  on-site  evaluation  by  the 
Administrator  of  instrument  cahbration. 
data  vaUdation.  sample  logging,  and 
documentation  of  quahty  control  data 
and  field  maintenance  activities. 

(iii)  The  owner  or  operator  of  an 
affected  source  shall  submit  the  site- 
specific  performance  evaluation  test 
plan  to  the  Admimstrator  (if  requested) 
at  least  60  days  before  the  performance 
test  or  performance  evaluation  is 
scheduled  to  begin,  or  on  a  mutually 
agreed  upon  date,  and  review  and 
approval  of  the  performance  evaluation 
test  plan  by  the  Administrator  will 
occur  with  the  review  and  approual  of 
the  site-speciSc  test  plan  (if  revrew  of 
the  site-specific  test  plan  is  requested). 

(iv)  The  Administrator  may  request 
additional  relevant  information  after  the 
submittal  of  a  site-specific  performance 
evaluation  test  plan. 

(v)  In  the  event  that  the  Administrator 
fails  to  approve  or  disapprove  the  site- 
specific  performance  evaluation  test 
plan  within  the  time  period  specified  in 
§  637(c)(3),  the  following  conditions 
shall  apply: 

(A)  If  the  owner  or  operator  intends  to 
demonstrate  compliance  using  the 
monitoring  method(s)  specified  in  the 
relevant  standard,  the  owner  or  operator 
shall  conduct  the  performance 
evaluation  within  the  time  specified  in 
this  subpart  using  the  specified 
methcd(s); 

(B)  If  the  owner  or  operator  intends  to 
demonstrate  compliance  by  using  an 
alternative  to  a  monitoring  method 
specified  in  the  n; levant  standard,  the 
owner  or  operator  shall  refrain  from 
conducting  the  performance  evaluation 
until  the  Administrator  approves  the 
use  of  the  alternative  method.  If  the 
Administrator  does  not  approve  the  use 
of  the  alternative  method  within  30  days 
before  the  performance  evaluation  is 
scheduled  to  begin,  the  performance 
evaluation  deadlines  specified  in 
paragraph  {e)(4)  of  this  section  may  be 
extended  such  that  the  owner  or 
operator  shall  conduct  the  performance 
evaluation  within  60  calendar  days  after 
the  Administrator  approves  the  use  of 
the  alternative  method.  Notwithstanding 
the  requirements  in  the  preceding  two 
sentences,  the  owner  or  o{>erator  may 
proceed  to  conduct  the  perforuiance 
evaluation  as  required  in  this  section 
(without  the  Administrator's  prior 


approval  of  the  site-specific 
performance  evaluation  test  plan)  if  he/ 
she  subsequently  chooses  to  use  the 
specified  monitoring  method(s)  instead 
of  an  alternative. 

(vi)  Neither  the  submission  of  a  site- 
specific  performance  evaluation  test 
plan  for  approval,  nor  the 
Administrator's  approval  or  disapproval 
of  a  plan,  nor  the  Administrator'  failure 
to  approve  or  disapprove  a  plan  in  a 
timely  manner  shall — 

(A)  Relieve  an  owner  or  operator  of 
legal  responsibility  for  compfiance  with 
any  applicable  provisions  of  this  part  or 
with  any  other  apphcable  Federal,  State, 
or  local  requirement;  or 

(B)  Prevent  the  Administrator  from 
implementing  or  enforcing  this  part  or 
taking  any  other  action  under  the  Act. 

(4)  Conduct  of  performance 
evaluation  and  performance  evaluation 
dates.  The  owner  or  operator  of  an 
affected  source  shall  conduct  a 
performance  evaluation  of  a  required 
CMS  during  any  performance  test 
required  under  §63.7  in  accordance 
with  the  applicable  performance 
specification  as  specified  in  the  relevant 
standard.  Notwithstanding  the 
requirement  in  the  previous  sentence,  if 
the  owner  or  operator  of  an  affected 
source  elects  to  submit  COMS  data  for 
compliance  w  ith  a  relevant  opacity 
emission  standard  as  provided  under 

§  63.6(h)(7).  he/she  shall  conduct  a 
performance  evaluation  of  the  COMS  as 
specified  in  the  relevant  standard, 
before  the  performance  test  required 
under  §  63.7  is  conducted  in  time  to 
submit  the  results  of  the  performance 
evaluation  as  specified  in  paragraph 
(e)(5)(ii)  of  this  section.  If  a  performance 
test  is  not  required,  or  the  requirement 
for  a  performance  test  has  been  waived 
under  §  63.7(h),  the  owner  or  operator  of 
an  affected  source  shall  conduct  the 
performance  evaluation  not  later  than 
180  days  after  the  appropriate 
compliance  date  for  the  eiffected  source, 
as  specified  in  §  63.7(a).  or  as  otherwise 
specified  in  the  relevant  standard. 

(5)  Reporting  performance  evaluation 
results,  (i)  The  owner  or  operator  shall 
furnish  the  Administrator  a  copy  of  a 
WTitten  report  of  the  results  of  the 
performance  evaluation  simultaneously 
with  the  results  of  the  performance  test 
required  under  §63.7  or  within  60  days 
of  completion  of  the  performance 
evaluation  if  no  test  is  required,  unless 
otherwise  specified  in  a  relevant 
standard.  The  Administrator  may 
request  that  the  owner  or  operator 
submit  the  raw  data  from  a  performance 
evaluation  in  the  report  of  the 
performance  evaluation  results. 

(ii)  The  owner  or  operator  of  an 
affected  source  using  a  COMS  to 
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determine  opacity  compliance  during 
any  performance  test  required  under 
§  63  7  and  described  in  §  63.6(d)(6)  shall 
furnish  the  Administrator  two  or.  upon 
request,  three  copies  of  a  written  report 
of  the  results  of  tJie  COMS  performance 
evaluation  under  this  paragraph.  The 
copies  shall  be  provided  at  least  15 
calendar  days  before  the  performance 
test  required  under  §63.7  is  conducted. 

(f)  Use  of  an  alternative  monitoring 
method— {1)  General.  Until  permission 
to  use  an  alternative  monitoring  method 
has  been  granted  by  the  Administrator 
under  this  paragraph,  the  owner  or 
operator  of  an  affected  source  remains 
subject  to  the  requirements  of  this 
section  and  the  relevant  standard. 

(2)  Af^er  receipt  and  consideration  of 
written  application,  the  Administrator 
may  approve  alternatives  to  any 
monitoring  methods  or  procedures  of 
this  part  including,  but  not  limited  to, 
the  following: 

|i)  Alternative  monitoring 
requirem.ents  when  installation  of  a 
CMS  specified  by  a  relevant  standard 
would  not  provide  accurate 
measurements  due  to  liquid  water  or 
other  interferences  caused  by  substances 
within  the  effluent  gases; 

(ii)  Alternative  monitoring 
requirements  when  the  affected  source 
is  infrequently  operated; 

(iii)  Alternative  monitoring 
requirements  to  accommodate  CEMS 
that  require  additional  measurements  to 
correct  for  stack  moisture  conditions; 

(iv)  Alternative  locations  for  installing 
CMS  when  the  owner  or  operator  can 
demonstrate  that  installation  at  alternate 
locations  will  enable  accurate  and 
representative  measurements; 

(v)  Alternate  methods  for  converting 
pollutant  concentration  measurements 
to  units  of  the  relevant  standard; 

(vi)  Alternate  procedures  for 
performing  daily  checks  of  zero  (low- 
level)  and  high-level  drift  that  do  not 
involve  use  of  high-level  gases  or  test 
cells; 

(vii)  Alternatives  to  the  American 
Society  for  Testing  and  Materials 
(ASTM)  test  methods  or  sampling 
procedures  specified  by  any  relevant 
standard; 

(viii)  Alternative  CMS  that  do  not 
meet  the  design  or  performance 
requirements  in  this  part,  but 
adequately  demonstrate  a  definite  and 
consistent  relationship  between  their 
measurements  and  the  measurements  of 
opacity  by  a  system  complying  with  the 
requirements  as  specified  in  the  relevant 
standard.  The  Administrator  may 
require  that  such  demonstration  be 
performed  for  each  affected  source;  or 

(ix)  Alternative  monitoring 
requirements  when  the  effluent  from  a 


single  affected  source  or  the  combined 
effluent  from  two  or  more  affected 
sources  is  released  to  the  atmosphere 
through  more  than  one  point. 

(3)  If  the  Administrator  finds 
reasonable  grounds  to  dispute  the 
results  obtained  by  an  alternative 
monitoring  method,  requirement,  or 
procedure,  the  Administrator  may 
require  the  use  of  a  method, 
requirement,  or  proceduire  specified  in 
this  section  or  in  the  relevant  standard. 
If  the  results  of  the  specified  and 
alternative  method,  requirement,  or 
procedure  do  not  agree,  the  results 
obtained  by  the  specified  method, 
reouirement,  or  procedure  shall  prevail. 

I4)(i)  Request  to  use  alternative 
monitoring  method.  An  owner  or 
operator  who  wishes  to  use  an 
alternative  monitoring  method  shall 
submit  an  application  to  the 
Administrator  as  described  in  paragraph 
(0(4)(ii)  of  this  section,  below.  The 
application  may  be  submitted  at  any 
time  provided  that  the  monitoring 
method  is  not  used  to  demonstrate 
compliance  with  a  relevant  standard  or 
other  requirement.  If  the  alternative 
monitoring  method  is  to  be  used  to 
demonstrate  compHance  v^th  a  relevant 
standard,  the  application  shall  be 
submitted  not  later  than  with  the  site- 
specific  test  plan  required  in  §  63.7(c)  (if 
requested)  or  with  the  site-specific 
performance  evaluation  plan  (if 
requested)  or  at  least  60  days  before  the 
performance  evaluation  is  scheduled  to 
begin. 

(ii)  The  application  shall  contain  a 
description  of  the  proposed  alternative 
monitoring  system  and  a  performance 
evaluation  test  plan,  if  required,  as 
specified  in  paragraph  (e)(3)  of  this 
section.  In  addition,  the  application 
shall  include  information  justifying  the 
ovraer  or  operator's  request  for  an 
alternative  monitoring  method,  such  as 
the  technical  or  economic  infeasibility, 
or  the  impracticality,  of  the  affected 
source  using  the  required  method. 

(iii)  The  owner  or  operator  may 
submit  the  information  required  in  this 
paragraph  well  in  advance  of  the 
submittal  dates  specified  in  paragraph 
(f)(4)(i)  above  to  ensure  a  timely  review 
by  the  Administrator  in  order  to  meet 
the  compliance  demonstration  date 
specified  in  this  section  or  the  relevant 
standard. 

(5)  Approval  of  request  to  use 
alternative  monitoring  method,  (i)  The 
Administrator  will  notify  the  owner  or 
operator  of  approval  or  intention  to 
deny  approval  of  the  request  to  use  an 
alternative  monitoring  method  within 
30  calendar  days  after  receipt  of  the 
original  request  and  within  30  calendar 
days  after  receipt  of  any  supplementary 


information  that  is  submitted.  Before 
disapproving  any  request  to  use  an 
alternative  monitoring  method,  the 
Administrator  will  notify  the  applicant 
of  the  Administrator's  intention  to 
disapprove  the  request  together  with — 

(A)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based:  and 

(Bj  Notice  of  opportunity  for  the 
owner  or  operator  to  present  additional 
information  to  the  Administrator  before 
final  action  on  the  request.  At  the  time 
the  Administrator  notifies  the  applicant 
of  his  or  her  intention  to  disapprove  the 
request,  the  Administrator  will  specify 
how  much  time  the  owner  or  operator 
will  have  after  being  notified  of  the 
intended  disapproval  to  submit  the 
additional  information. 

(ii)  The  Administrator  may  establish 
general  procedures  and  cnteria  in  a 
relevant  standard  to  accomplish  the 
requirements  of  paragraph  {f)(5)(i)  of 
this  section. 

(iii)  If  the  Administrator  approves  the 
use  of  an  alternative  monitoring  m.ethod 
for  an  affected  source  under  paragraph 
(n(5)(i)  of  this  section,  the  owner  or 
operator  of  such  source  shall  continue 
to  use  the  alternative  monitoring 
method  until  he  or  she  receives 
approval  from  the  Administrator  to  use 
another  monitoring  method  as  allowed 
by  §  63.8(f). 

(6)  Alternative  to  the  relative  accuracy 
test.  An  alternative  to  the  relative 
accuracy  test  for  CEMS  specified  in  a 
relevant  standard  may  be  requested  as 
follows: 

(i)  Criteria  for  approval  of  alternative 
procedures.  An  alternative  to  the  test 
method  for  determining  relative 
accuracy  is  available  for  affected  sources 
with  emission  rates  demonstrated  to  be 
less  than  50  percent  of  the  relevant 
standard.  The  owner  or  operator  of  an 
affected  source  may  petition  the 
Administrator  under  paragraph  (f](6)(ii) 
of  this  section  to  substitute  the  relative 
accuracy  test  in  section  7  of 
Performance  Specification  2  with  the 
procedures  in  section  10  if  the  results  of 
a  performance  test  conducted  according 
to  the  requirements  in  §  63.7,  or  other 
tests  performed  following  the  criteria  in 
§  63.7,  demonstrate  that  the  emission 
rate  of  the  pollutant  of  interest  in  the 
units  of  the  relevant  standard  is  less 
than  50  percent  of  the  relevant  standard. 
For  affected  sources  subject  to  emission 
limitations  expressed  as  control 
efficiency  levels,  the  owner  or  operator 
may  petition  the  Administrator  to 
substitute  the  relative  accuracy  test  with 
the  procedures  in  section  10  of 
Performance  Specification  2  if  the 
control  device  exhaust  emission  rate  is 
less  than  50  percent  of  the  level  needed 
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to  meet  the  control  efficiency 
requirement.  The  alternative  procedures 
do  not  apply  if  the  CEMS  is  used 
ccntinuously  to  determine  compliance 
with  the  relevant  standard. 

(ii)  Petition  to  use  alternative  to 
relative  accuracy  test.  The  petition  to 
use  an  alternative  to  the  relative 
accuracy  test  shall  include  a  detailed 
description  of  the  procedures  to  be 
applied,  the  location  and  the  procedure 
for  conducting  the  alternative,  the 
concentration  or  response  levels  of  the 
alternative  relative  accuracy  materials, 
and  the  other  equipment  checks 
included  in  the  alternative  procedure(s). 
The  Administrator  will  review  the 
petition  for  completeness  and 
applicability.  The  Administrator's 
determination  to  approve  an  alternative 
will  depend  on  the  intended  use  of  the 
CEMS  data  and  may  require 
specifications  more  stringent  than  in 
Performance  Specification  2. 

(iii)  Rescission  of  approval  to  use 
alternative  to  relative  accuracy  test.  The 
Administrator  will  review  the 
permission  to  use  an  alternative  to  the 
CEMS  relative  accuracy  test  and  may 
rescind  such  permission  if  the  CEMS 
data  from  a  successful  completion  of  the 
alternative  relative  accuracy  procedure 
indicate  that  the  affected  source's 
emissions  are  approaching  the  level  of 
the  relevant  standard.  The  criterion  for 
reviewing  the  permission  is  that  the 
collection  of  CEMS  data  shows  that 
emissions  have  exceeded  70  percent  of 
the  relevant  standard  for  any  averaging 
period,  as  specified  in  the  relevant 
standard.  For  affected  sources  subject  to 
emission  hmitations  expressed  as 
control  efficiency  levels,  the  criterion 
for  reviewing  the  permission  is  that  the 
collection  of  CEMS  data  shows  that 
exliaust  emissions  have  exceeded  70 
percent  of  the  level  needed  to  meet  the 
control  efficiency  requirement  for  any 
averaging  period,  as  specified  in  the 
relevant  standard.  The  owner  or 
operator  of  the  affected  source  shall 
maintain  records  and  determine  the 
level  of  emissions  relative  to  the 
criterion  for  permission  to  use  an 
alternative  for  relative  accuracy  testing. 
If  this  criterion  is  exceeded,  the  owner 
or  operator  shall  notify  the 
Administrator  within  10  days  of  such 
occurrence  and  include  a  description  of 
the  nature  and  cause  of  the  increased 
emissions.  The  Administrator  will 
review  the  notification  and  may  rescind 
permission  to  use  an  alternative  and 
mquire  the  ov^Tier  or  operator  to  conduct 
a  relative  accuracy  test  of  the  CEMS  as 
specified  in  section  7  of  Performance 
Specification  2. 

(g)  Reduction  of  monitoring  data.  (1) 
The  owner  or  operator  of  each  CMS 


shall  reduce  the  monitoring  data  as 
specified  in  this  paragraph.  In  addition, 
each  relevant  standard  may  contain 
additional  requirements  for  reducing 
monitoring  data.  When  additional 
requirements  are  specified  in  a  relevant 
standard,  the  standard  will  identify  any 
unnecessary  or  duplicated  requirements 
in  this  paragraph  that  the  owner  or 
operator  need  not  comply  with. 

(2)  The  owner  or  operator  of  each 
COMS  shall  reduce^U  data  to  6-minute 
averages  calculated  from  36  or  more 
data  points  equally  spaced  over  each  6- 
minute  period.  Data  from  CEMS  for 
measurement  other  than  opacity,  unless 
otherv^-ise  specified  in  the  relevant 
standard,  shall  be  reduced  to  1-hour 
averages  computed  from  four  or  more 
data  points  equally  spaced  over  each  1- 
hour  period,  except  during  periods 
when  calibration,  quality  assurance,  or 
maintenance  activities  pursuant  to 
provisions  of  this  part  are  being 
performed.  During  these  periods,  a  valid 
hourly  average  shall  consist  of  at  least 
two  data  points  with  each  representing 
a  15-minute  period.  Alternatively,  an 
arithmetic  or  integrated  1  hour  average 
of  CEMS  data  may  be  used.  Time 
periods  for  averaging  are  defined  in 
§63.2. 

(3)  The  data  may  be  recorded  in 
reduced  or  nonreduced  form  (e.g..  ppm 
pollutant  and  percent  O2  or  ng/J  of 
pollutant). 

(4)  All  emission  data  shall  be 
converted  into  units  of  Lhe  relevant 
standard  for  reporting  purposes  using 
the  conversion  procedures  specified  in 
that  standard.  After  conversion  into 
units  of  the  relevant  standard,  the  data 
may  be  rounded  to  the  same  number  of 
significant  digits  as  used  in  that 
standard  to  specify  the  emission  limit 
(e.g.,  rounded  to  the  nearest  1  percent 
opacity). 

(5)  Monitoring  data  recorded  during 
periods  of  unavoidable  CMS 
breakdowns,  out-of-control  periods, 
repairs,  maintenance  periods, 
calibration  checks,  and  zero  (low-level) 
and  high-level  adjustments  shall  not  be 
included  in  any  data  average  computed 
under  this  part. 

§63.9    Notification  requirements. 

(a)  Applicability  and  general 
information.  (1)  The  requirements  in 
this  section  apply  to  owners  and 
operators  of  affected  sources  that  are 
subject  to  the  provisions  of  this  part, 
unless  specified  otherwise  in  a  relevant 
standard. 

(2)  For  affected  sources  that  have  been 
granted  an  extension  of  compliance 
under  subpart  D  of  this  part,  the 
requirements  of  this  section  do  not 
apply  to  those  sources  while  they  are 


operating  under  such  compliance 
extensions. 

(3)  If  any  State  requires  a  notice  that 
contains  all  the  information  required  in 
a  notification  Usted  in  this  section,  the 
owner  or  operator  may  send  the 
Administrator  a  copy  of  the  notice  sent 
to  the  State  to  satisf\'  the  requirements 
of  this  section  for  that  notification. 

(4)(i)  Before  a  State  has  been 
delegated  the  authority  to  implement 
and  enforce  notification  requirements 
established  under  this  part,  the  owner  or 
operator  of  an  affected  source  in  such 
State  subject  to  such  requirements  shall 
submit  notifications  to  the  appropriate 
Regional  Office  of  the  EPA  (to  the 
attention  of  the  Director  of  the  Division 
indicated  in  the  list  of  the  EPA  Regional 
Offices  in  §63.13). 

(ii)  After  a  State  has  been  delegated 
the  authority  to  implement  and  enforce 
notification  requirements  established 
under  this  part,  the  owTier  or  operator  of 
an  affected  source  in  such  State  subject 
to  such  requirements  shall  submit 
notifications  to  the  delegated  State 
authority  (which  may  be  the  same  as  tlie 
permitting  authority).  In  addition,  if  the 
delegated  (permitting)  authority  is  the 
State,  the  owner  or  operator  shall  send 
a  copy  of  each  notification  submitted  to 
the  State  to  the  appropriate  Regional 
Office  of  the  EPA.  as  specified  in 
paragraph  (a)(4)(i)  of  this  section.  The 
Regional  Office  may  waive  this 
requirement  for  any  notifications  at  its 
discretion. 

(it)  Initial  notifications.  (l){i)  The 
requirements  of  this  paragraph  apply  to 
the  ov^ner  or  operator  of  an  affected 
source  when  such  source  becomes 
subject  to  a  relevant  standard. 

(ii)  If  an  area  source  that  othe'rwise 
would  be  subject  to  an  emission 
standard  or  other  requirement 
established  under  this  part  if  it  were  a 
major  source  subsequently  increases  its 
emissions  of  hazardous  air  pollutants 
(or  its  potential  to  emit  hazardous  air 
pollutants)  such  that  the  source  is  a 
major  source  that  is  subject  to  the 
emission  standard  or  other  requirement, 
such  source  shall  be  subject  to  'he 
notification  requirements  of  this  section. 

(iii)  Affected  sources  that  are  required 
under  this  paragraph  to  submit  an  initial 
notification  may  use  the  application  for 
approval  of  construction  or 
reconstruction  under  §63. 5((lj  of  this 
subpart,  if  relevant,  to  fulfill  the  initial 
notification  requirements  of  this 
paragraph. 

(2)  The  owTier  or  operator  of  an 
affected  source  that  has  an  initial 
startup  before  the  effective  date  of  a 
relevant  standard  under  this  part  shall 
notify  the  Administrator  in  writing  that 
the  source  is  subject  to  the  relevant 
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standard  The  notification,  which  shall 
be  submitted  not  later  than  120  calendar 
days  after  the  effective  date  of  the 
relevant  standard  (or  wthin  120 
calendar  days  after  the  source  becomes 
subject  to  the  relevant  standard),  shall 
provide  the  follo>\'ing  information: 

(i)  The  riame  and  address  of  the  ow-ner 
or  operaton 

(iij  The  address  (i.e..  physical 
location)  of  the  affected  source; 

(iii)  An  identiScation  of  the  relevant 
standard,  or  other  requirement,  that  is 
tr»e  basis  of  the  notification  and  the 
source's  comphance  date; 

(iv)  A  brief^descnptjon  of  the  nature, 
size,  desjen.  and  method  of  operation  of 
the  source,  including  its  operating 
design  capacity  and  an  identification  of 
each  point  of  "mjssion  for  each 
hazaniious  air  pollutant,  or  if  a  definitive 
identification  is  not  yet  possible,  a 
prebminary  idenbficatio.T  of  each  point 
of  emission  for  each  hazardous  air 
pollutant:  and 

(v)  A  statement  of  whether  the 
affected  source  is  a  major  source  or  an 
area  source. 

(3)  The  owner  or  operator  of  a  new  or 
reconstructed  affected  source,  or  a 
source  that  has  been  reconstructed  such 
that  it  is  an  affected  source,  that  has  an 
Initial  startup  after  the  effective  date  of 
a  relevant  standard  under  this  part  and 
for  which  an  appbcation  for  approval  of 
construction  or  reconstruction  is  not 
required  under  §  63.5(d),  shall  notify  the 
Administrator  in  writing  that  the  source 
is  subject  to  the  relevant  standard  no 
later  than  120  days  after  Initial  startup. 
The  notification  shall  provide  ai!  the 
information  required  in  paragraphs 
(b)(2)(i)  through  fb)(2Wv)  of  this  section, 
delivered  or  postmarked  with  the 
notification  required  m  paragraph  (b)(5). 

(4)  The  owner  or  operator  of  a  new  or 
reconstructed  major  afftwled  source  that 
has  an  initial  star^Jp  after  the  etlective 
date  of  a  relevant  standard  under  this 
part  and  for  which  an  application  for 
approved  of  construction  or 
reconsfuction  is  required  under 

§  63.5{J)  shall  provide  the  following 
information  in  writing  to  the 
Administrator. 

(i)  A  notification  of  intention  to 
construct  a  new  major  affected  source, 
reconstruct  a  major  affected  source,  or 
reconstruct  a  major  source  such  that  the 
source  becomes  a  major  affected  source 
vrtth  the  appbcation  for  approval  of 
constniction  or  reconstruction  as 
specifi-jd  in  §63.5(dj(l)(i): 

(ii)  A  notification  of  the  date  when 
construction  or  reconstruction  wa.s 
commenced,  submitted  simuhaneously 
with  the  appbcation  for  approval  of 
construction  or  reconstruction,  if 
construction  or  reconstruction  was 


commenced  before  the  effective  date  of 
the  relevant  standard; 

(iii)  A  notification  of  the  date  when 
construction  or  reconstruction  was 
commenced,  delivered  or  postmarked 
not  later  than  30  days  after  such  date, 
if  construction  or  reconstruction  was 
commenced  after  the  effective  date  of 
the  relevant  standard; 

(iv)  A  notification  of  the  anticipated 
date  of  startup  of  the  source,  deli\'ered 
or  postmarked  not  more  than  60  days 
nor  less  than  30  days  before  sucii  date; 
and 

(v)  A  notification  of  the  actual  date  of 
startup  of  the  source,  dehvered  or 
postmarked  within  15  calendar  days 
after  that  date, 

(5)  After  the  effective  date  of  any 
relevant  standard  established  by  the 
Administrator  under  this  part,  whether 
or  not  an  approved  permit  program  is 
effective  in  the  State  In  which  an 
affected  source  is  (or  would  be)  located, 
an  owner  or  operator  who  intends  to 
construct  a  new  affected  source  or 
reconstruct  an  affected  source  subject  to 
such  standard,  or  reconstruct  a  source 
such  that  it  becomes  an  affected  source 
subject  to  such  standard,  shall  notify  the 
Administrator,  in  writing,  of  the 
intended  construction  or  reconstruction. 
The  notification  shall  be  submitted  as 
soon  as  practicable  before  the 
construction  or  reconstruction  is 
planned  to  commence  (but  no  sooner 
than  the  effective  date  of  the  relevant 
standard)  if  the  construction  or 
reconstruction  commences  after  the 
effective  date  of  a  relevant  standard 
promulgated  in  this  part  The 
notification  shall  be  submitted  as  soon 
as  practicable  before  startup  but  no  later 
than  60  days  after  the  effective  date  of 
a  relevant  standard  promulgated  in  this 
part  if  the  construction  or 
reconstruction  had  commenced  and 
initial  startup  bad  not  occurred  before 
the  standard's  effective  date.  The 
notification  shall  include  all  the 
information  required  for  an  application 
lor  approval  of  construction  or 
reconstruction  as  specified  La  §  63.5(d). 
For  major  sources,  the  application  for 
approval  of  construction  or 
reconstruction  may  be  used  to  fulfill  the 
requirements  of  this  paragraph. 

(c)  Request  for  extension  of 
comphance.  If  the  owner  or  operator  of 
an  affected  source  cannot  comply  with 
a  relevant  standard  by  the  appbcable 
compliance  date  for  that  source,  or  if  the 
owner  or  operator  has  installed  BACT  or 
technology  to  meet  LAER  consistent 
with  §63.6{i)(5)  of  this  subf>art,  he/she 
may  submit  to  the  Administrator  (or  the 
State  with  an  approved  permit  program) 
a  req\iest  for  an  extension  of  compliance 


as  specified  in  §  63.6(i)(4)  through 
§63.6(i«5). 

(d)  Notification  thai  source  is  subject 
to  special  comphance  requirements.  An 
owner  or  operator  of  a  new  source  that 
is  subject  to  special  ccmpliance 
requirements  as  specified  in  §  S3  6(b)(3) 
and  §  63.6(b)(4)  shall  notify  the 
Administrator  of  his.'her  compliance 
obligations  not  later  than  the 
notification  dates  established  in 
paragraph  (b)  of  this  section  for  new 
sources  that  are  not  subject  to  the 
special  provisions. 

(e)  Shtification  cf  performance  test. 
The  ov»rner  or  operator  of  an  affected 
source  shall  notify  the  Administrator  in 
writing  of  his  or  her  intention  to 
conduct  a  performamce  test  at  least  60 
calendar  days  before  the  performance 
test  is  scheduled  to  begin  to  allow  the 
Administrator  to  review  and  approve 
the  site-specific  test  plan  required  under 
§  63.7(cl.  if  requested  by  the 
Administrator,  and  to  have  an  observer 
present  during  the  test. 

(f)  Notification  of  opacity  and  vi&ibie 
emission  observations.  The  owner  or 
operator  of  an  affected  source  shall 
notify  the  Administrator  in  writing  of 
the  anticipated  date  for  conducting  ihe 
opacity  or  visible  emission  observatiorjs 
specified  in  §  63.6(hM5),  if  such 
observations  are  required  for  the  source 
by  a  relevant  standard.  The  notification 
shall  be  submitted  with  the  notification 
of  the  performance  test  date,  as 
specified  in  paragraph  (e)  of  this 
section,  or  if  no  performance  test  is 
required  or  visibility  or  other  conditions 
prevent  the  opacity  cr  ^•isibie  emission 
observations  from  being  cond\icted 
concurrsntly  with  the  initial 
performance  test  required  under  §  63  7. 
the  ovmer  or  of)erator  shall  dehver  or 
postmark  the  notification  not  less  than 
30  days  'oefore  the  opacity  or  visible 
emission  observations  are  scheduled  to 
take  place. 

(g)  Additional  notiftcation 
requirements  for  sources  with 
continuous  monitoring  systems.  Ttie 
owner  or  operator  of  an  affected  source 
required  to  use  a  CMS  by  a  r<:»levant 
standard  shall  furnish  the  Administrator 
vmtten  notification  as  follows; 

(1)  A  notification  of  the  date  the  CMS 
performance  evahiation  under  §63.S<e) 
is  scheduled  to  begin,  submitted 
simuhaneously  with  the  notification  of 
the  performance  test  date  required 
under  §  63.7(b).  If  no  p>erformance  test  is 
required,  or  if  the  requirement  to 
conduct  a  performance  test  has  been 
waived  for  an  affected  source  under 
§  63.7(h),  the  owner  or  operator  shall 
notify  the  Administrator  in  writing  of 
the  date  of  the  performarK:e  evaluation 


at  least  60  calendar  days  before  the 
evaluation  is  scheduled  to  begin; 

(2)  A  notification  that  COMS  data 
results  wall  be  used  to  determine 
compliance  with  the  applicable  opacity 
emission  standard  during  a  performance 
test  required  by  §  63.7  in  lieu  of  Method 

9  or  other  opacity  emissions  lest  method 
data,  as  allowed  by  §63.6(h)(7){ii),  if 
compliance  with  an  opacity  emission 
standard  is  required  for  the  source  by  a 
relevant  standard.  The  notification  shall 
be  submitted  at  least  60  calendar  days 
before  the  performance  test  is  scheduled 
to  begin;  and 

(3)  A  notification  that  the  criterion 
necessary  to  continue  use  of  an 
alternative  to  relative  accuracy  testing, 
as  provided  by  §63.8(0(6),  has  been 
exceeded.  The  notification  shall  be 
delivered  or  postmarked  not  later  than 

10  days  after  the  occurrence  of  such 
e.xceedance.  and  it  shall  include  a 
description  of  the  nature  and  cause  of 
the  increased  emissions. 

(h)  Notification  of  compliance  status. 
(1)  The  requirements  of  paragraphs 
{h)(2)  through  {h)(4)  of  this  section 
apply  when  an  affected  source  becomes 
subject  to  a  relevant  standard. 

(2)(i)  Before  a  title  V  permit  has  been 
issued  to  the  owTier  or  operator  of  an 
affected  source,  and  each  time  a 
notification  of  compliance  status  is 
required  under  this  part,  the  owner  or 
operator  of  such  source  shall  submit  to 
the  Administrator  a  notification  of 
compliance  status,  signed  by  the 
responsible  official  who  shall  certify  its 
accuracy,  attesting  to  whether  the 
source  hfis  complied  with  the  relevant 
standard.  The  notification  shall  list — 

(A)  The  methods  that  were  used  to 
determine  compliance: 

(B)  The  results  of  any  performance 
tests,  opacity  or  visible  emission 
observations,  continuous  monitoring 
system  (CMS)  performance  evaluations, 
and,/or  other  monitoring  procedures  or 
methods  that  were  conducted; 

(C)  The  methods  that  will  be  used  for 
determining  continuing  compliance, 
including  a  description  of  monitoring 
and  reporting  requirements  and  test 
methods; 

(D)  The  type  and  quantity  of 
hazardous  air  pollutants  emitted  by  the 
source  (or  surrogate  pollutants  if 
specified  in  the  relevant  standard), 
reported  in  imits  and  averaging  times 
and  in  accordance  with  the  test  methods 
specified  in  the  relevant  standard; 

(E)  An  analysis  demonstrating 
whether  the  affected  source  is  a  major 
source  or  an  area  source  (using  the 
emissions  data  generated  for  this 
notification); 

(F)  A  description  of  the  air  pollution 
control  equipment  (or  method)  for  each 


emission  point,  including  each  control 
device  (or  method)  for  each  hazardous 
air  pollutant  and  the  control  efficiency 
(percent)  for  each  control  device  (or 
method);  and 

(G)  A  statement  by  the  owner  or 
operator  of  the  affected  existing,  new,  or 
reconstructed  source  as  to  whether  the 
source  has  complied  with  the  relevant 
standard  or  other  requirements. 

(ii)  The  notification  shall  be  sent 
before  the  close  of  business  on  the  60lh 
day  following  the  completion  of  the 
relevant  compliance  demonstration 
activity  specified  in  the  relevant 
standard  (unless  a  different  reporting 
period  is  specified  in  a  relevant 
standard,  in  which  case  the  letter  shall 
be  sent  before  the  close  of  business  on 
the  day  the  report  of  the  relevant  testing 
or  monitoring  results  is  required  to  be 
dehvered  or  postmarked).  For  example, 
the  notification  shall  be  sent  before 
close  of  business  on  the  60lh  (or  other 
required)  day  following  completion  of 
the  initial  performance  test  and  again 
before  the  close  of  business  on  the  60th 
(or  other  required)  day  following  the 
completion  of  any  subsequent  required 
performance  test.  If  no  performance  test 
is  required  but  opacity  or  visible 
emission  observations  are  required  to 
demonstrate  compliance  with  an 
opacity  or  visible  emission  standard 
under  tliis  part,  the  notification  of 
compliance  status  shall  be  sent  before 
close  of  business  on  the  30th  day 
following  the  completion  of  opacity  or 
visible  emission  obser\ations. 

(3)  After  a  title  V  permit  has  been 
issued  to  the  owner  or  operator  of  an 
affected  source,  the  owner  or  operator  of 
such  source  shall  comply  with  all 
requirements  for  compliance  status 
reports  contained  in  the  source's  title  V 
permit,  including  reports  required 
under  this  part.  After  a  title  V  permit 
has  been  issut''!  to  the  owner  or  operator 
of  an  affected  source,  and  each  time  a 
notification  of  compliance  status  is 
required  under  this  part,  the  owner  or 
operator  of  such  source  shall  submit  the 
notification  of  compliance  status  to  the 
appropriate  permitting  authority 
following  completion  of  the  relevant 
compliance  demonstration  activity 
specified  in  the  relevant  standard. 

(4)  [Reserved) 

(5)  If  an  owner  or  operator  of  an 
affected  source  submits  estimates  or 
preliminary  information  in  the 
application  for  approval  of  construction 
or  reconstruction  required  in  §  63.5(d) 
in  place  of  the  actual  emissions  data  or 
control  efficiencies  required  in 
paragraphs  (d)(l)(ii)(H)  and  (d)(2)  of 
§63.5,  the  owner  or  operator  shall 
submit  the  actual  emissions  data  and 
other  correct  information  as  soon  as 


available  but  no  later  than  with  the 
initial  notification  of  compliance  status 
required  in  this  section. 

(6)  Advice  on  a  notification  of 
compliance  status  may  be  obtained  from 
the  Administrator. 

(i)  Adjustment  to  time  periods  or 
postmark  deadlines  for  submittal  and 
review  of  required  communications. 
(l)(i)  Until  an  adjustment  of  a  time 
period  or  postmark  deadline  has  been 
approved  by  the  Administrator  under 
paragraphs  (i)(2)  and  (i)(3)  of  this 
section,  the  ovmer  or  operator  of  an 
affected  source  remains  strictly  subject 
to  the  requirements  of  this  part. 

(ii)  An  owner  or  operator  shall  request 
the  adjustment  provided  for  in 
paragraphs  (i)(2)  and  (i)(3)  of  this 
section  each  time  he  or  she  wishes  to 
change  an  applicable  time  period  or 
postmark  deadline  specified  in  this  part. 

(2)  Notwithstanding  time  periods  or 
postmark  deadlines  specified  in  this 
part  for  the  submittal  of  information  to 
the  Administrator  by  an  owner  or 
operator,  or  the  review  of  such 
information  by  the  Administrator,  such 
time  periods  or  deadlines  may  be 
changed  by  mutual  agreement  between 
the  owner  or  operator  and  the 
Administrator.  An  owner  or  operator 
who  wishes  to  request  a  change  in  a 
time  period  or  postmark  deadline  for  a 
particular  requirement  shall  request  the 
adjustment  in  writing  as  soon  as 
practicable  before  the  subject  activity  is 
required  to  take  place.  The  owT.er  or 
operator  shall  include  in  the  request 
whatever  information  he  or  she 
considers  useful  to  convince  the 
Administrator  that  an  adjustment  is 
warranted. 

(3)  If,  in  the  Administrator's 
judgment,  an  owner  or  operator's 
request  for  an  adjustment  to  a  particular 
time  period  or  postmark  deadline  is 
warranted,  the  Administrator  will 
approve  the  adjustment.  The 
Administrator  will  notify  the  owner  or 
operator  in  writing  of  approval  or 
disapproval  of  the  request  for  an 
adjustment  within  15  calendar  days  of 
receiving  sufficient  information  to 
evaluate  the  request. 

(4)  If  the  Administrator  is  unable  to 
meet  a  specified  deadline,  he  or  she  will 
notify  the  owner  or  operator  of  any 
significant  delay  and  inform  the  owner 
or  operator  of  the  amended  schedule. 

(j)  Change  in  information  already 
provided.  Any  change  in  the 
information  already  provided  under  this 
section  shall  be  provided  to  the 
Administrator  in  writing  within  15 
calendar  days  after  the  change. 
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§63.10    RecofdKet>p»ng  and  reporting 
requirement*. 

[3]  AppUcability  and  general 
tiifonrtation.  (1)  The  requirements  of 
this  section  appJy  to  owners  or 
operators  of  affected  sources  who  are 
subject  to  the  provisions  of  this  part, 
unless  specified  otherwise  in  a  relevant 
standard. 

(2)  For  affected  sources  ta<il  have  been 
granted  an  extension  of  compliance 
under  subpart  D  of  this  part,  the 
requirements  of  this  section  do  not 
apply  to  those  sources  while  they  are 
operating  under  such  compliance 
extensions. 

(.\]  If  any  State  requires  a  report  that 
contains  ail  the  information  required  in 
a  report  listed  in  this  se-ction,  an  ovv-ner 
or  operator  may  send  the  Administrator 
a  copy  of  the  report  sent  to  the  State  to 
satisfy  the  requirements  of  this  section 
for  that  report. 

(4)(i)  Before  a  State  has  been 
delegated  the  authority  to  Implement 
and  enforce  recordkeeping  and 
reporting  requirements  established 
under  this  part,  the  owner  or  operator  of 
an  afferted  source  in  such  State  subject 
to  such  requirements  shall  submit 
reports  to  the  appropriate  Regional 
Office  of  the  EPA  (to  the  attention  of  the 
Director  of  the  Division  indicated  in  the 
list  of  the  EPA  Regional  OfSces  in 
§63.13}. 

(ii)  After  a  State  has  been  delegated 
the  authority  to  implement  and  enforce 
recordkeeping  and  reporting 
requirements  established  under  this 
part,  the  owner  or  operator  of  an 
affected  source  in  such  State  subject  to 
such  requirements  shall  submit  reports 
to  the  delegated  State  authority  (which 
may  be  the  same  as  the  permitting 
authority).  In  addition,  if  the  delegated 
(permittingj  authority  is  the  Stale,  the 
ov^Tier  or  operator  shall  send  a  copy  of 
each  report  submitted  to  the  State  to  the 
appropriate  Regional  Office  of  the  EPA, 
as  specified  in  paragraph  (a)(4)(;)  of  this 
section.  The  Regional  Office  may  waive 
this  requirement  for  any  rep>orts  at  its 
discretion. 

(5)  If  an  owner  or  operator  of  an 
affected  source  in  a  State  with  delegated 
authority  is  required  to  submit  periodic 
reports  under  this  part  to  the  State,  and 
if  the  State  has  an  established  timeline 
for  the  submission  of  periodic  reports 
that  is  consistent  with  the  reporting 
frf>q^cncy(ies)  specifietl  for  such  source 
under  this  part,  the  o\^Tier  or  operator 
may  change  the  dates  by  which  periodic 
reports  under  this  part  shall  be 
submitted  (without  changing  the 
frequency  of  reporting)  to  be  consistent 
with  the  State's  sche<lule  by  mutual 
agreement  between  the  o\^'ne^  or 
operator  and  the  Slata  For  each  relevant 


standard  established  pursuant  to  section 
112  of  the  Act,  the  allowance  In  the 
previous  sentence  applies  in  each  State 
beginning  1  year  after  the  affected 
source's  compliance  date  for  that 
standard.  Procedures  governing  the 
implementation  of  this  provision  are 
specified  in  §63.9(i). 

(6)  If  an  owTier  or  operator  supervises 
one  or  more  stationary  sources  affected 
by  more  than  one  standard  established 
pursuant  to  section  112  of  the  Act,  he/ 
she  m.ay  arrange  by  mutual  agreement 
between  the  owner  or  operator  and  the 
Administrator  (or  the  State  permitting 
authority)  a  common  schedule  on  which 
periodic  reports  required  for  each 
source  shall  be  submitted  throughout 
the  year.  The  allowance  in  the  previous 
sentence  appbes  in  each  State  begirming 
1  year  after  the  latest  comphance  date 
for  any  relevant  standard  established 
pursuant  to  section  112  of  the  Act  for 
any  such  affected  soarce(s).  Procedures 
governing  the  implementation  of  this 
provision  are  specified  in  §63.9(1). 

(7)  If  an  owner  or  operator  supervises 
one  or  more  stationary  sources  affected 
by  standards  established  pursuant  to 
section  1 1 2  of  the  Act  (as  amended 
November  15,  1990)  and  standards  set 
under  part  60.  part  61,  or  both  such 
parts  of  this  chapter,  he/she  may  arrange 
by  mutual  agreement  between  the  owner 
or  operator  and  the  Administrator  (or 
the  State  p>ermitting  authority)  a 
common  schedule  on  which  periodic 
reports  required  by  each  relevant  (i.e., 
applicable)  standard  shall  be  submitted 
throughout  the  year.  The  allowance  in 
the  previous  sentence  applies  In  each 
State  beginning  1  year  after  the 
stationary  source  is  required  to  be  in 
comphance  with  the  relevant  section 
112  standard,  or  1  year  after  the 
stationary  source  is  required  to  be  in 
compliance  with  the  applicable  part  60 
or  part  61  standard,  whichever  is  latest. 
Procedures  governing  the 
Implementation  of  this  provision  are 
specified  in  §63.9(i). 

(b)  Genera]  recordkteping 
rf^uirements.  (1)  The  owner  or  operator 
of  an  affected  source  subject  to  the 
provisions  of  this  part  shall  maintain 
files  of  all  information  (including  all 
reports  and  notifications)  required  by 
this  part  recorded  in  a  form  suitable  and 
readily  available  for  expeditious 
inspection  and  re^Tew.  The  files  shall  be 
retained  for  at  least  5  years  following 
the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record.  At  a  minimum, 
the  most  recent  2  years  of  data  shall  be 
retained  cm  site.  The  remaining  3  years 
of  data  may  be  retained  off  sita  Such 
files  may  be  maintained  on  microfihn, 
on  a  computer,  on  computer  floppy 


disks,  on  magnetic  tape  disks,  or  on 
microfiche. 

(2)  Tha  owner  or  operator  of  an 
affected  source  subject  to  the  provisions 
of  this  part  shall  maintain  relevant 
records  for  such  source  of — 

(i)  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  operation  (i.e.,  process  equipn.ent); 

(li)  The  occurrence  and  diaratlon  of 
each  malfimction  of  the  air  pollution 
control  equipment; 

(iii)  Ail  maintenance  performed  ca 
the  air  pollution  control  equipment; 

(iv)  Actions  taken  during  periods  of 
startup,  shutdown,  and  malfunction 
(including  corrective  actions  to  restore 
malfunctioning  process  and  air 
pollution  control  equipment  to  its 
normal  or  usual  manner  of  operation) 
when  such  actions  are  different  from  the 
procedures  specified  in  the  affected 
source's  startup,  shutdov>Ti,  and 
malfunction  plan  [see  §  63.6(e)(3)); 

(v)  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  startup,  shutdown,  and 
malfunction  plan  |see  §  63.6(e)(3))  when 
all  actions  taken  during  periods  of 
startup,  shutdown,  and  malfunction 
(including  corrective  actions  to  restore 
malfunctioning  process  and  air 
pollution  control  equipment  to  its 
normal  or  usual  manner  of  operation) 
are  consistent  with  the  procedures 
specified  in  such  plan.  [The  information 
needed  to  demonstrate  conformance 
with  tha  startup,  shutdov,-n,  and 
malfunction  plan  may  be  recorded  using 
a  "checklist,  "  or  some  other  effective 
form  of  recordkeeping,  in  order  to 
minimi:;e  the  rcKxsrdkeeping  burden  for 
conforming  events); 

(vi)  Each  period  during  which  a  CM.S 
is  malhinctiorxing  or  inoperative 
(including  ouf-of-control  periods); 

(vii)  All  required  measurements 
needed  to  dyraonstrate  compliance  with 
a  relevant  standard  (including,  but  not 
hmited  to,  15-minute  averages  of  C1MS 
data,  raw  performance  testing 
measurements,  and  raw  performance 
ev-^luation  measurements,  that  support 
data  that  the  source  13  required  to 
report); 

(viii)  All  results  of  performance  tests, 
CMS  performance  evaluations,  and 
opacity  and  visible  emission 
observations-, 

(ix)  All  measurements  as  may  be 
necessary  to  determine  the  conditions  of 
perfcrmar.ce  tests  and  performance 
evaluations: 

(x)  All  CMS  calibration  checks; 

(xi)  All  adjustments  and  maintenance 
performed  on  CMS; 

(xii)  Any  information  demonstrating 
whether  a  source  is  meeting  the 
requirements  for  a  waiver  of 
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recordkeeping  or  reporting  requirements 
under  this  part,  if  the  source  has  been 
granted  a  waiver  under  paragraph  (0  of 
this  section; 

(xiii)  All  emission  levels  relative  to 
the  criterion  for  obtaining  permission  to 
use  an  alternative  to  the  relative 
accuracy  test,  if  the  source  has  been 
granted  such  permission  under 
§63.8(0(6):  and 

(xiv)  AJl  documentation  supporting 
initial  notifications  and  notifications  of 
compliance  status  under  §  63.9. 

(3)  Recordkeeping  requirement  for 
applicability  determinations.  If  an 
o\\'ner  or  operator  determines  that  his  or 
her  stationary  source  that  emits  (or  has 
the  potential  to  emit,  without 
considering  controls)  one  or  more 
hazardous  air  pollutants  is  not  subject  to 
a  relevant  standard  or  other  requirement 
established  under  tiiis  part,  the  owner  or 
operator  shall  keep  a  record  of  the 
applicability  determination  on  site  at 
the  source  for  a  period  of  5  years  after 
the  determination,  or  until  the  source 
changes  its  operations  to  become  an 
affected  source,  whichever  comes  first. 
The  record  of  the  applicability 
determination  shall  include  an  analysis 
(or  other  information)  that  demonstrates 
why  the  owner  or  operator  believes  the 
source  is  unaffected  (e.g.,  because  the 
source  is  an  area  source).  The  analysis 
(or  other  information)  shall  be 
sufficiently  detailed  to  allow  the 
Administrator  to  make  a  finding  about 
the  source's  applicability  status  with 
regard  to  the  relevant  standard  or  other 
requirement.  If  relevant,  the  analysis 
shall  be  performed  in  accordance  with 
requirements  established  in  subparts  of 
this  part  fcr  this  purpose  for  particular 
categories  of  stationary  sources.  If 
relevam,  the  analysis  should  be 
performed  in  accordance  with  EPA 
guidance  materials  pubhshed  to  assist 
sources  in  making  applicability 
determinations  under  section  112,  if 
any. 

(c)  Additional  recordkeeping 
requirements  for  sources  with 
continuous  monitoring  systems.  In 
addition  to  complying  with  the 
requirements  specified  in  paragraphs 
(bid)  and  (b)(2)  of  this  section,  the 
owner  or  operator  of  an  affected  source 
required  to  install  a  CMS  by  a  relevant 
standard  shall  maintain  records  for  such 
source  of — 

(1)  All  required  CMS  measurements 
(including  monitoring  data  recorded 
during  unavoidable  CMS  breakdowns 
and  out-of-control  periods): 

(2)-<4)  [Reserved] 

(5)  The  date  and  time  identifying  each 
period  during  which  the  CMS  was 
inoperative  except  for  zero  (low-level) 
and  high-level  checks; 


(6)  The  date  and  time  identifying  each 
period  during  which  the  CMS  was  out 
of  control,  as  defined  in  §  63.8(c)(7): 

(7)  The  specific  identification  (i.e.,  the 
date  and  time  of  commencement  and 
completion)  of  each  period  of  excess 
emissions  and  parameter  monitoring 
exceedances,  as  defined  in  the  relevant 
standard(s).  that  occurs  during  startups, 
shutdowTis,  and  malfunctions  of  the 
affected  source; 

(8)  The  specific  identification  (i.e.,  the 
date  and  time  of  commencement  and 
completion)  cf  each  time  period  of 
excess  em.issions  and  parameter 
monitoring  exceedances,  as  defined  in 
the  relevant  standard{s),  that  occurs 
during  periods  other  than  startups, 
shutdowns,  and  malfunctions  of  the 
affected  source; 

(9)  [Reserved] 

(10)  The  nature  and  cause  of  any 
malfunction  (if  known); 

(11)  The  corrective  action  taken  or 
preventive  measures  adopted; 

(12)  The  nature  of  the  repairs  or 
adjustments  to  the  CMS  that  was 
inoperative  or  out  of  control; 

(13)  The  total  process  operating  time 
during  the  reporting  p>eriod;  and 

(14)  All  procedures  tliat  are  part  of  a 
quality  control  program  developed  and 
implemented  for  CMS  under  §  63.8(d). 

(15)  In  order  to  satisfy  the 
requirements  of  paragraphs  (c)(10) 
through  (c)(12)  of  this  section  and  to 
avoid  duplicative  recordkeeping  efforts, 
the  ovMier  or  operator  may  use  the 
affected  source's  startup,  shutdown,  and 
malfunction  plan  or  records  kept  to 
satisfy'  the  recordkeeping  requirements 
of  the  startup,  shutdov\-n.  and 
malfimction  plan  specified  in  §  63.6(e). 
provided  that  such  plan  and  records 
adequately  address  the  requirements  of 
paragraphs  (c)(10)  through  (c)(12). 

(d)  General  reporting  requirements. 
(1)  Notwithstanding  the  n?quirements  in 
this  paragraph  or  paragraph  (e)  of  this 
section,  the  ouTier  or  op>erator  of  an 
affected  source  subject  to  reporting 
requirements  under  this  part  shall 
submit  reports  to  the  Administrator  in 
accordance  with  the  reporting 
reouirements  in  the  relevant  standard(s). 

(2)  Reporting  results  of  performance 
tests.  Before  a  title  V  permit  has  been 
issued  to  the  owner  or  operator  of  an 
affected  source,  the  owner  or  operator 
shall  report  the  results  of  any 
performance  test  under  §  63.7  to  the 
Administrator.  After  a  title  V  permit  has 
been  issued  to  the  owner  or  operator  of 
an  affected  source,  the  owner  or 
operator  shall  report  the  results  of  a 
required  performance  test  to  the 
appropriate  permitting  authority.  The 
owner  or  operator  of  an  affected  source 
shall  report  the  results  of  the 


performance  lest  to  the  Administrator 
(or  the  State  with  an  approved  permit 
program)  before  the  close  of  business  on 
the  60th  day  following  the  completion 
of  the  performance  test,  unless  specified 
otherwise  in  a  relevant  standard  or  as 
approved  otherwise  in  writing  by  the 
Administrator.  The  results  of  the 
performance  test  shall  be  submitted  as 
part  of  the  notification  of  compliance 
status  required  under  §  63.9(h). 

(3)  Reporting  results  of  opacity  or 
visible  emission  obser\'ations.  The 
owner  or  operator  of  an  affected  source 
required  to  conduct  opacity  or  visible 
emission  observations  by  a  relevant 
standard  shall  report  the  opacity  or 
visible  em.ission  results  (produced  using 
Test  Method  9  or  Test  Method  22,  or  an 
alternative  to  these  test  methods)  along 
with  the  results  of  the  performance  test 
required  under  §  63.7.  If  no  performance 
test  is  required,  or  if  visibiUty  or  other 
conditions  prevent  the  opacity  or  visible 
emission  obsen'ations  from  being 
conducted  concurrently  with  the 
performance  test  required  under  §  63.7, 
the  owner  or  operator  shall  report  the 
opacity  or  visible  emission  results 
before  the  close  of  business  on  the  30th 
day  following  the  completion  of  the 
opacity  or  visible  emission  observations. 

(4)  Progress  reports.  The  owTier  or 
operator  of  an  affected  source  who  is 
required  to  submit  progress  reports  as  a 
condition  of  receiving  an  extension  of 
comphance  under  §63.6(i)  shall  submit 
such  reports  to  the  Administrator  (or  the 
State  with  an  approved  permit  program) 
by  tlie  dates  specified  in  the  written 
extension  of  compliance. 

(5)(i)  Periodic  startup,  shutdown,  and 
malfunction  reports.  If  actions  taken  by 
an  owner  or  operator  during  a  startup, 
shutdown,  or  malfunction  of  an  affected 
source  (including  actions  taken  to 
correct  a  malfunction)  are  consistent 
with  the  procedures  specified  in  the 
source's  startup,  shutdown,  and 
malfunction  plan  [see  §63.6(e)(3)l.  the 
owTier  or  operator  shall  state  such 
information  in  a  startup,  shutdou-n,  and 
malfunction  report.  Reports  shall  only 
be  required  if  a  startup,  shutdown,  or 
malfunction  occurred  during  the 
reporting  period.  The  startup, 
shutdown,  and  malfunction  report  shall 
consist  of  a  letter,  containing  the  name, 
title,  and  signature  of  the  owner  or 
operator  or  other  responsible  official 
who  is  certifying  its  accuracy,  that  shall 
be  submitted  to  the  Administrator 
semiannually  (or  on  a  more  frequent 
basis  if  specified  otherwise  in  a  relevant 
standard  or  as  established  otherwise  by 
the  permitting  authority  in  the  source's 
title  V  permit).  The  startup,  shutdown, 
and  malfunction  report  shall  be 
delivered  or  postmarked  by  the  30th  day 
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following  the  end  of  each  calendar  half 
{or  other  calendar  reporting  period,  as 
appropriate).  If  the  owner  or  operator  is 
required  to  submit  excess  emissions  and 
continuous  monitoring  system 
performance  (or  other  periodic)  reports 
under  this  part,  the  startup,  shutdown, 
and  malfunction  report's  required  under 
this  paragraph  may  be  submitted 
simultaneously  with  the  excess 
emissions  and  continuous  monitoring 
system  performance  (or  other)  reports.  If 
startup,  shutdown,  and  malfunction 
reports  are  submitted  VNith  e.xcess 
emissions  and  continuous  monitoring 
system  performance  (or  other  periodic) 
reports,  and  the  owner  or  operator 
receives  approval  to  reduce  the 
frequency  of  reporting  for  the  latter 
under  paragraph  (e)  of  this  section,  the 
frequency  of  reporting  for  the  startup, 
shutdown,  and  malfunction  reports  also 
may  be  reduced  if  the  Administrator 
does  not  object  to  the  intended  change. 
The  procedures  to  implement  the 
allowance  in  the  preceding  sentence 
shall  be  the  same  as  the  procedures 
specified  in  paragraph  (e)(3)  of  this 
section. 

(ii)  Immediate  startup,  shutdown,  and 
malfunction  reports.  Notwithstanding 
the  allowance  to  reduce  the  frequency  of 
reporting  for  periodic  startup, 
shutdown,  and  malfunction  reports 
under  paragraph  (d)(5)(i)  of  this  section, 
any  time  an  action  taken  by  an  owner 
or  operator  during  a  startup,  shutdown. 
or  malfunction  (including  actions  taken 
to  correct  a  malfunction)  is  not 
consistent  with  the  procedures  specified 
in  the  affected  source's  startup, 
shutdown,  and  malfunction  plan,  the 
owner  or  operator  shall  report  the 
actions  taken  for  that  event  within  2 
working  days  after  commencing  actions 
inconsistent  with  the  plan  followed  by 
a  letter  '.vithin  7  working  days  after  the 
end  of  the  event.  The  immediate  report 
required  under  this  paragraph  shall 
consist  of  a  telephone  call  (or  facsimile 
[FAX]  transmission)  to  the 
Administrator  within  2  w-orking  days 
after  commencing  actions  inconsistent 
with  the  plan,  and  it  shall  be  followed 
by  a  letter,  delivered  or  postmarked 
within  7  working  days  after  the  end  of 
the  event,  that  contains  the  name,  title, 
and  signature  of  the  owner  or  operator 
or  other  responsible  official  who  is 
certifying  its  accuracy,  explaining  the 
circumstances  of  the  event,  the  reasons 
for  not  following  the  startup,  shutdown, 
and  malfunction  plan,  and  whether  any 
excess  emissions  and/or  parameter 
monitoring  exceedances  are  believed  to 
have  occurred.  Notwithstanding  the 
requirements  of  the  previous  sentence, 
after  the  effective  date  of  an  approved 


permit  program  in  the  State  in  which  an 
affected  source  is  located,  the  owner  or 
operator  may  make  alternative  reporting 
arrangements,  in  advance,  with  the 
permitting  authority  in  that  State. 
Procedures  governing  the  arrangement 
of  alternative  reporting  requirements 
under  this  paragraph  are  specified  in 
§63.9(i). 

(e)  Additional  reporting  requirements 
for  sources  with  continuous  monitoring 
systems — (1)  General.  When  more  than 
one  CEMS  is  used  to  measure  the 
emissions  from  one  affected  source  (e.g., 
multiple  breechings.  multiple  outlets), 
the  owner  or  operator  shall  report  the 
results  as  required  for  each  CEMS. 

(2)  Reporting  results  of  continuous 
monitoring  system  performance 
evaluations,  (i)  The  owner  or  operator  of 
an  affected  source  required  to  install  a 
CMS  by  a  relevant  standard  shall 
furnish  the  Administrator  a  copy  of  a 
written  report  of  the  results  of  the  CMS 
performance  evaluation,  as  required 
under  §  63.8(e),  simultaneously  with  the 
results  of  the  performance  test  required 
under  §63.7,  unless  otherwise  specified 
in  the  relevant  standard. 

(ii)  The  owmer  or  operator  of  an 
affected  source  using  a  COMS  to 
determine  opacity  compliance  during 
any  performance  test  required  under 
§  63.7  and  described  in  §  63.6(d)(6)  shall 
furnish  the  Administrator  two  or.  upon 
request,  three  copies  of  a  written  report 
of  the  results  of  the  COMS  performance 
evaluation  conducted  under  §  63.8(e). 
The  copies  shall  be  furnished  at  least  15 
calendar  days  before  the  performance 
test  required  under  §63.7  is  conducted. 

(3)  Excess  emissions  and  continuous 
monitoring  system  performance  report 
and  summary  report,  (i)  Excess 
emissions  and  parameter  monitoring 
exceedances  are  defined  in  relevant 
standards.  The  owner  or  operator  of  an 
affected  source  required  to  install  a  CMS 
by  a  relevant  standard  shall  submit  an 
excess  emissions  and  continuous 
monitoring  system  performance  report 
and/or  a  summary  report  to  the 
Administrator  semiannually,  except 
when — 

(A)  More  frequent  reporting  is 
specifically  required  by  a  relevant 
standard; 

(B)  The  Administrator  determines  on 
a  case-by-case  basis  that  more  frequent 
reporting  is  necessary  to  accurately 
assess  the  compliance  status  of  the 
source;  or 

(C)  The  CMS  data  are  to  be  used 
directly  for  compliance  determination 
and  the  source  experienced  excess 
emissions,  in  which  case  quarterly 
reports  shall  be  submitted.  Once  a 
source  reports  excess  emissions,  the 
sourc-e  shall  follow  a  quarterly  reporting 


format  until  a  request  to  reduce 
reporting  frequency  under  paragraph 
(e)(3)(ii)  of  this  section  is  approved. 

(ii)  Request  to  reduce  frequency  of 
excess  emissions  and  continuous 
monitoring  system  performance  reports. 
Notwithstanding  the  frequency  of 
reporting  requirements  specified  in 
paragraph  (e)(3)(i)  of  this  section,  an 
owmer  or  operator  who  is  required  by  a 
relevant  standard  to  submit  excess 
emissions  and  continuous  monitoring 
system  performance  (and  summary) 
reports  on  a  quarterly  (or  more  frequent) 
basis  may  reduce  the  frequency  of 
reporting  for  that  standard  to 
semiannual  if  the  following  conditions 
are  met: 

(A)  For  1  full  year  (eg..  4  quarterly  or 
12  monthly  reporting  periods)  the 
affected  source's  excess  emissions  and 
continuous  monitoring  system 
performance  reports  continually 
demonstrate  that  the  source  is  in 
compliance  with  the  relevant  standard; 

(B)  The  owner  or  operator  continues 
to  comply  with  all  recordkeeping  and 
monitoring  requirements  specified  in 
this  subpart  and  the  relevant  standard; 
and 

(C)  The  Administrator  does  not  object 
to  a  reduced  frequency  of  reporting  for 
the  affected  source,  as  provided  in 
paragraph  (e)(3){iii)  of  this  section. 

(iii)  Tne  frequency  of  reporting  of 
excess  emissions  and  continuous 
monitoring  system  performance  (and 
summar}')  reports  required  to  comply 
with  a  relevant  standard  m.ay  be 
reduced  only  after  the  owTier  or  operator 
notifies  the  Administrator  in  writing  of 
his  or  her  intention  to  make  such  a 
change  and  the  Administrator  does  not 
object  to  the  intended  change.  In 
deciding  whether  to  approve  a  reduced 
frequency  of  reporting,  the 
Administrator  may  review  information 
concerning  the  source's  entire  previous 
performance  history  during  the  5-year 
recordkeeping  period  prior  to  the 
intended  change,  including  performance 
test  results,  monitoring  data,  and 
evaluations  of  an  owner  or  operator's 
conformance  with  operation  and 
maintenance  requirements.  Such 
information  may  be  used  by  the 
Administrator  to  mcike  a  judgment  about 
the  source's  potential  for 
noncompliance  in  the  future.  If  the 
Administrator  disapproves  the  owTier  or 
operator's  request  to  reduce  the 
frequency  of  reporting,  the 
Administrator  will  notify  the  owner  or 
operator  in  writing  within  45  days  after 
receiving  notice  of  the  ovraer  or 
operator's  intention.  The  notification 
from  the  Administrator  to  the  owner  or 
operator  will  specify  the  grounds  on 
which  the  disapproval  is  based.  In  the 
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absence  of  a  notice  of  disapproval 
within  45  days,  approval  is 
automatically  granted. 

(iv)  As  soon  as  CMS  data  indicate  that 
the  source  is  not  in  compliance  with 
any  emission  limitation  or  operating 
parameter  specified  in  the  relevant 
standard,  the  frequency  of  reporting 
shall  revert  to  the  frequency  specified  in 
the  relevant  standard,  and  the  owner  or 
operator  shall  submit  an  e.xcess 
emissions  and  continuous  monitoring 
system  performance  (and  summary) 
report  for  the  noncomplying  emission 
points  at  the  next  appropriate  reporting 
period  following  the  noncomplying 
event.  After  demonstrating  ongoing 
compliance  with  the  relevant  standard 
for  another  full  year,  the  owner  or 
operator  may  again  request  approval 
from  the  Administrator  to  reduce  the 
frequency  of  reporting  for  that  standard. 
as  provided  for  in  paragraphs  (e)(3)(ii) 
and  (e){3)(iii)  of  this  section. 

(v)  Content  and  submittal  dates  for 
excess  emissions  and  monitoring  system 
performance  reports.  All  excess 
emissions  and  monitoring  system 
performance  reports  and  all  summary 
reports,  if  required,  shall  be  delivered  or 
postmarked  by  the  30th  day  following 
the  end  of  each  calendar  half  or  quarter, 
as  appropriate.  Written  reports  of  excess 
emissions  or  exceedances  of  process  or 
control  system  parameters  shall  include 
all  the  information  required  in 
paragraphs  (c)(5)  through  (c)(13)  of  this 
section,  in  §  63.8(c)(7)  and  §  63.8(c)(8). 
and  in  the  relevant  standard,  and  they 
shall  contain  the  name,  title,  and 
signature  of  the  responsible  official  who 
is  certifying  the  accuracy  of  the  report. 
When  no  excess  dmissions  or 
exceedances  of  a  parameter  have 
occurred,  or  a  CMS  has  not  been 
inoperative,  out  of  control,  repaired,  or 
adjusted,  s.uch  information  shall  be 
stated  in  the  report. 

(vi)  Summary  rep-Drt.  As  required 
under  paragraphs  (e)(3)(vii)  and 
(e)(3)(viii)  of  this  section,  one  summary 
report  shall  be  submitted  for  the 
hazardous  air  pollutants  monitored  at 
each  affected  source  (unless  the  relevant 
standard  specifies  that  more  than  one 
summary  report  is  required,  e.g.,  one 
summary  report  for  each  hazardous  air 
pollutant  monitored).  The  summary 
report  shall  be  entitled  "Summary 
Report — Gaseous  and  Opacity  Excess 
Emission  and  Continuous  Monitoring 
System  Performauice"  and  shall  contain 
the  following  information: 

(A)  The  company  name  and  address 
of  the  affected  source; 

(B)  An  identification  of  each 
hazardous  air  pollutant  monitored  at  the 
affected  source; 


(C)  The  beginning  and  ending  dates  of 
the  reporting  period, 

(D)  A  bne!  description  of  the  process 
units; 

(E)  The  emission  and  operating 
parameter  limitations  specified  in  the 
relevant  standard(s): 

(F)  The  monitoring  equipment 
manufacturer(s)  and  model  number(s); 

(G)  The  date  of  the  latest  CMS 
certification  or  audit; 

(H)  The  total  operating  time  of  the 
affected  source  during  the  reporting 
period; 

(I)  An  emission  data  summary  (or 
similar  summary  if  the  owner  or 
operator  monitors  control  system 
parameters),  including  the  total  duration 
of  excess  emissions  during  the  reporting 
period  (recorded  in  minutes  for  opacity 
and  hours  for  gases),  the  total  duration 
of  excess  emissions  expressed  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period,  and  a 
breakdown  of  the  total  duration  of 
excess  emissions  during  the  reporting 
period  into  those  that  are  due  to  startup/ 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes; 

(J)  A  CMS  performance  summary  (or 
similar  summary  if  the  owner  or 
operator  monitors  control  system 
parameters),  including  the  total  CMS 
downtime  during  the  reporting  period 
(recorded  in  minutes  for  opacity  and 
hours  for  gases),  the  total  duration  of 
CMS  downtime  expressed  as  a  percent 
of  the  total  so'orce  operating  time  during 
that  reporting  period,  and  a  breakdown 
of  the  total  CMS  downtime  during  the 
reporting  period  into  periods  that  are 
due  to  monitoring  equipment 
malfunctions,  nonmonitoring 
equipment  malfunctions,  quality 
assurance/quality  control  calibrations, 
other  known  causes,  emd  other 
unknown  causes; 

(K)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period; 

(L)  The  name,  title,  and  signature  of 
the  responsible  official  who  is  certifying 
the  accuracv  of  the  report;  and 

(M)  The  date  of  the  report. 

(vii)  If  the  total  duration  of  excess 
emissions  or  process  or  control  system 
parameter  exceedances  for  the  reporting 
period  is  less  than  I  percent  of  the  total 
operating  time  for  the  reporting  period, 
and  CMS  downtime  for  the  reporting 
period  is  less  than  5  percent  of  the  total 
operating  time  for  the  reporting  period, 
only  the  summary  report  shall  be 
submitted,  and  the  full  excess  emissions 
and  continuous  monitoring  system 
performance  report  need  not  be 
submitted  unless  required  by  the 
Administrator. 


(viii)  If  the  total  duration  of  excess 
emissions  or  process  or  control  system 
parameter  exceedances  for  the  reporting 
period  is  1  percent  or  greater  of  the  total 
operating  time  for  the  reporting  period, 
or  the  total  CMS  downtime  for  the 
reporting  period  is  5  percent  or  greater 
of  the  total  operating  time  for  the 
reporting  period,  both  the  summary 
report  and  the  excess  emissions  and 
continuous  monitoring  system 
performance  report  shall  be  submitted 

(4)  Reporting  continuous  opacity 
monitoring  system  data  produced 
during  a  performance  test.  The  owner  or 
operator  of  an  affected  source  required 
to  use  a  COMS  shall  record  the 
monitoring  data  produced  during  a 
performance  test  required  under  §63.7 
and  shall  furnish  the  Administrator  a 
written  report  of  the  monitoring  results. 
The  report  of  COMS  data  shall  be 
submitted  simultaneously  with  the 
report  of  the  performance  test  results 
required  in  paragraph  (d)(2)  of  this 
section. 

(f)  Waiver  of  recordkeeping  or 
reporting  requirements.  (1)  Until  a 
waiver  of  a  recordkeeping  or  reporting 
requirement  has  been  granted  by  the 
Administrator  under  this  paragraph,  the 
owner  or  operator  of  an  affected  source 
remains  subject  to  the  requirements  of 
this  section. 

(2)  Recordkeeping  or  reporting 
requirements  may  be  waived  upon 
wTitten  application  to  the  Administrator 
if,  in  the  Administrator's  judgment,  the 
affected  source  is  achieving  the  relevant 
standard(s),  or  the  source  is  operating 
under  an  extension  of  compliance,  or 
the  owner  or  operator  has  requested  an 
extension  of  compliance  and  the 
Administrator  is  still  considering  that 
request. 

(3)  If  an  application  for  a  waiver  of 
recordkeeping  or  reporting  is  made,  the 
application  shall  accompany  the  request 
for  an  extension  of  compliance  under 
§63.6(i).  any  required  compliance 
progress  report  or  compliance  status 
report  required  under  this  part  (such  as 
under  §  63.6(i)  and  §  63.9(h)l  or  in  the 
source's  title  V  permit,  or  an  excess 
emissions  and  continuous  monitoring 
system  performance  report  required 
under  paragraph  (e)  of  this  section, 
whichever  is  applicable.  The 
application  shall  include  whatever 
information  the  owner  or  operator 
considers  useful  to  convince  the 
Administrator  that  a  waiver  of 
recordkeeping  or  reporting  is  warranted. 

(4)  The  Administrator  will  approve  or 
deny  a  request  for  a  waiver  of 
recordkeeping  or  reporting  requirements 
under  this  paragraph  when  he/she — 

(i)  Approves  or  denies  an  extension  of 
compliance;  or 
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(ii)  Makes  a  determination  of 
compliance  following  the  submission  of 
a  required  compliance  status  report  or 
excess  emissions  and  continuous 
monitoring  systems  performance  report; 
or 

(iii)  Makes  a  determination  of  suitable 
progress  towards  compliance  following 
the  submission  of  a  compliance  progress 
report,  whichever  is  applicable. 

(5)  A  waiver  of  any  recordkeeping  or 
reporting  requirement  granted  under 
this  paragraph  may  be  conditioned  on 
other  recordkeeping  or  reporting 
requirements  deemed  necessary  by  the 
Administrator. 

(6)  Approval  of  any  waiver  granted 
under  this  section  shall  not  abrogate  the 
Administrator's  authority  under  the  Act 
or  in  any  way  prohibit  the 
Administrator  from  later  canceling  the 
waiver.  The  cancellation  v,i\\  be  made 
only  after  notice  is  given  to  the  owner 
or  operator  of  the  affected  source. 

§  63.11    Control  device  requirements. 

(a)  Applicability.  This  section 
contains  requirements  for  control 
devices  used  to  comply  with  provisions 
in  relevant  standards.  These 
requirements  apply  only  to  affected 
sources  covered  by  relevant  standards 
referring  directly  or  indirectly  to  this 
section. 

fb)  Flares.  (1)  Owners  or  operators 
usmg  flares  to  comply  with  the 
provisions  of  this  part  shall  monitor 
these  control  devices  to  assure  that  they 
are  operated  and  maintained  in 
conformance  with  their  designs. 
Applicable  subparts  will  provide 
provisions  stating  how  owners  or 
operators  using  flares  shall  monitor 
these  control  devices. 

(2)  Flares  shall  be  steam-assisted,  air- 
assisted,  or  non-assisted. 

(3)  Flares  shall  be  operated  at  all 
times  when  emissions  may  be  vented  to 
them. 

(4)  Flares  shall  be  designed  for  and 
operated  with  no  visible  emissions, 
except  for  periods  not  to  exceed  a  total 
of  5  minuti^s  during  any  2  consecutive 
hours.  Test  Method  22  in  Appendix  A 
of  part  60  of  this  chapter  shall  be  used 
to  determine  the  compliance  of  flares 
with  the  visible  emission  provisions  of 
this  part  The  observation  period  is  2 
hours  and  shall  be  used  according  to 
Method  22. 

(5)  Flares  shall  be  operated  with  a 
flame  present  at  all  times.  The  presence 
of  a  flare  pilot  flame  shall  be  monitored 
using  a  therm.ocouple  or  any  other 
equivalent  device  to  detect  the  presence 
of  a  flame. 

(6)  Flares  shall  be  used  only  with  the 
net  heating  value  of  the  gas  being 
combusted  at  11.2  MJ/scm  (300  Btu/scf) 


or  greater  if  the  flare  is  steam-assisted  or 
air-assisted;  or  with  the  net  heating 
value  of  the  gas  being  combusted  at  7.45 
MJ/scm  (200  Btu/scf)  or  greater  if  the 
flare  is  non-assisted.  The  net  heating 
value  of  the  gas  being  combusted  in  a 
flare  shall  be  calculated  using  the 
following  equation: 

Where: 

HT=Net  heating  value  of  the  sample,  MJ/ 
scm;  where  the  net  enthalpy  per 
mole  of  offgas  is  based  on 
combustion  at  25  "C  and  760  mm 
Hg,  but  the  stcindard  temperature 
for  determining  the  volume 
corresponding  to  one  mole  is  20  °C. 

K=Constant  = 


-7 


I 


\ 


g-  mole 
y>     scm 


MJ 
kcal 


1.740x10 

Vppmv 

where  the  standard  temperature  for  (g- 
mole/scm)is  20  °C. 

C,=Concentration  of  sample  component 
i  in  ppmv  on  a  wet  basis,  as 
measured  for  organics  by  Test 
Method  18  and  measured  for 
hydrogen  and  carbon  monoxide  by 
American  Society  for  Testing  and 
Materials  (ASTM)  D1946-77 
(incorporated  by  reference  as 
specified  in  §63.14). 
H,=Net  heat  of  combustion  of  sample 
component  i,  kcal/g-mole  at  25  °C 
and  760  mm  Hg.  The  heats  of 
combustion  may  be  determined 
using  ASTM  D2382-76 
(incorporated  by  reference  as 
specified  in  §63.14)  if  published 
values  are  not  available  or  cannot 
be  calculated. 
n=Number  of  sample  components. 

(7)(i)  Steam-assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity  less  than  18.3  m/ 
sec  (60  ft/sec),  except  as  provided  in 
paragraphs  (b)(7)(ii)  and  (b)(7)(iii)  of  this 
section.  The  actual  exit  velocity  of  a 
flare  shall  be  determined  by  dividing  by 
the  volumetric  flow  rate  of  gas  being 
combusted  (in  units  of  emission 
standard  temperature  and  pressure),  as 
determined  by  Test  Methods  2,  2A,  2C, 
or  2D  in  Appendix  A  to  40  CFR  part  60 
of  this  chapter,  as  appropriate,  by  the 
unobstructed  (free)  cross-sectional  area 
of  the  flare  tip. 

(ii)  Steam-assisted  and  nonassisted 
flares  designed  for  and  operated  with  an 
exit  velocity,  as  determined  by  the 
method  specified  in  paragraph  (b)(7)(i) 
of  this  section,  equal  to  or  greater  than 
18.3  m/sec  (60  ft/sec)  but  less  than  122 


m/sec  (400  ft/sec),  are  allowed  if  the  net 
heating  value  of  the  gas  being 
combusted  is  greater  than  37.3  MJ/scm 
(1,000  Btu/scf). 

(iii)  Steam-assisted  and  nonassisted 
flares  designed  for  and  operated  with  an 
exit  velocity,  as  determined  by  the 
method  specified  in  paragraph  (b)(7)(i) 
of  this  section,  less  than  the  velocity 
Vnia..  as  determined  by  the  method 
specified  in  this  paragraph,  but  less  than 
122  m/sec  (400  fl/sec)  are  allowed.  The 
maximum  permitted  velocity,  Vmaj.  for 
flares  complying  with  this  paragraph 
shall  be  determined  by  the  following 
equation: 

Log,o(V„,„)=(HT+28.8)/31.7 
Where: 
Vn,a»=Maximum  permitted  velocity,  m/ 

sec. 
28.8=Constant. 
31.7=Constant. 

HT=The  net  heating  value  as  determined 
in  paragraph  (b)(6)  of  this  section. 

(8)  Air-assisted  flares  shall  be 
designed  and  operated  with  an  exit 
velocity  less  than  the  velocity  Vma,.  The 
maximiun  permitted  velocity,  Vmax,  for 
air-assisted  flares  shall  be  determined 
by  the  following  equation: 

V„,a,=8.706-t-0.7084(HT) 

Where: 

Vmaji=Maximuin  permitted  velocity,  m/ 

sec. 
8.706=Constant. 
0.7084=Constant. 
HT=The  net  heating  value  as  determined 

in  paragraph  Cb)(6)  of  this  section. 

§63.12    State  authority  and  delegations, 
(a)  The  provisions  of  this  part  shall 
not  be  construed  in  any  manner  to 
preclude  any  State  or  political 
subdivision  thereof  from — 

(1)  Adopting  and  enforcing  any 
standard.  limitation,  prohibition,  or 
other  regulation  applicable  to  an 
affected  source  subject  to  the 
requirements  of  this  part,  provided  that 
such  standard,  limitation,  prohibition, 
or  regulation  is  not  less  stringent  than 
any  requirement  applicable  to  such 
source  established  under  this  part; 

(2)  Requiring  the  owner  or  operator  of 
an  affected  source  to  obtain  permits, 
licenses,  or  approvals  prior  to  initiating 
construction,  reconstruction, 
modification,  or  operation  of  such 
source;  or 

(3)  Requiring  emission  reductions  in 
excess  of  those  specified  in  subpart  D  of 
this  part  as  a  condition  for  granting  the 
extension  of  compliance  authorized  by 
section  112(i)(5)  of  the  Act. 

(b)(1)  Section  112(1)  of  the  Act  directs 
the  Administrator  to  delegate  to  each 
State,  when  appropriate,  the  authority  to 
implement  and  enforce  standards  and 
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other  requirements  pursuant  to  section 
112  for  stationar>'  sources  located  in  that 
State.  Because  of  the  unique  nature  of 
radioactive  material,  delegation  of 
authority  to  implement  and-enforce 
standards  that  control  radionuclides 
may  require  separate  approval. 

(2)  Subpart  E  of  this  part  establishes 
procedures  consistent  with  section 
112(1)  for  the  approval  of  State  rules  or 
programs  to  implement  and  enforce 
applicable  Federal  rules  promulgated 
under  the  authority  of  section  112. 
Subpart  E  also  establishes  procedures 
for  the  review  and  withdrawal  of  section 
112  implementation  and  enforcement 
authorities  granted  through  a  section 
112(1)  approval. 

(c)  All  information  required  to  be 
submitted  to  the  EPA  under  this  part 
also  shall  be  submitted  to  the 
appropriate  State  agency  of  any  State  to 
which  authority  has  been  delegated 
under  section  112(1)  of  the  Act, 
provided  that  each  specific  delegation 
may  exempt  sources  from  a  certain 
Federal  or  State  reporting  requirement. 
The  Administrator  may  permit  all  or 
some  of  the  information  to  be  submitted 
to  the  appropriate  State  agency  only, 
instead  of  to  the  EPA  and  the  State 
*.    agency. 

§  63.1 3    Addresses  of  State  air  pollution 
control  agertcies  and  EPA  Regional  Ottlces. 

(a)  All  requests,  reports,  applications, 
submittals,  and  other  communications 
to  the  Administrator  pursuant  to  this 
part  shall  be  submitted  to  the 
appropriate  Regional  Office  of  the  U.S. 
EnWronmental  Protection  Agency 
indicated  in  the  following  list  of  EPA 
Regional  Offices. 

EPA  Region  I  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire.  Rhode 
Island.  Vermont),  Director.  Air,  Pesticides 
and  Toxics  Division.  J.F.K.  Federal  Building, 
Boston,  Ni\  02203-2211. 

EPA  Ri^gion  II  (New  Jersey.  New  York, 
Puerto  Rico,  Virgin  Islands),  Director,  Air  and 
Waste  Management  Division.  26  Federal 
Plaza.  New  York,  NY  10278. 

EPA  Region  III  (Delaware,  District  of 
Columbia,  Maryland.  Pennsylvania.  Virginia, 
West  Virginia),  Director,  Air,  Radiation  and 
Toxics  Division.  841  Chestnut  Street. 
Philadelphia,  PA  19107. 

EPA  Region  IV  (Alabama,  Florida,  Georgia. 
Kennicky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee),  Director.  Air. 
Pesticides  and  Toxics,  Management  Division, 
345  Courtland  Street.  NE.,  Atlanta,  GA 
30365. 


EPA  Region  V  (Illinois,  Indiana,  Michigan. 
Minnesota.  Ohio.  Wisconsin),  Director.  Air 
and  Radiation  Division.  77  West  Jackson 
Blvd  .  Chicago,  IL  60604-3507. 

EP.'\  Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma.  Texas),  Director.  Air. 
Pesticides  and  Toxics,  1445  Ross  Avenue, 
Dallas.  TX  75202-2733. 

EPA  Region  VII  (Iowa.  Kansas.  Missouri, 
Nebraska),  Director.  Air  and  Toxics  Division. 
726  Minnesota  Avenue.  Kansas  Citv.  KS 
66101. 

EPA  Region  VlII  (Colorado.  Montana. 
North  Dakota.  South  Dakota.  Utah. 
Wyoming).  Director.  Air  and  Toxics  Division. 
999  18th  Street.  1  Denver  Place.  Suite  500, 
Denver,  CO  80202-2405. 

EPA  Region  IX  (Arizona.  California. 
Hawaii.  Nevada.  American  Samoa.  Guam), 
Director.  Air  and  Toxics  Division,  75 
Hawthorne  Street.  San  Francisco.  CA  94105 

EPA  Region  X  (Alaska.  Idaho,  Oregon. 
Washington).  Director,  Air  and  Toxics 
Division.  1200  Sixth  Avenue,  Seattle,  WA 
98101. 

(b)  All  information  required  to  be 
submitted  to  the  Administrator  under 
this  part  also  shall  be  submitted  to  the 
appropriate  State  agency  of  any  State  to 
which  authority  has  been  delegated 
under  section  112(1)  of  the  Act.  The 
owner  or  operator  of  an  affected  source 
may  contact  the  appropriate  EPA 
Regional  Office  for  the  mailing 
addresses  for  those  States  whose 
delegation  requests  have  been  approved. 

(c)  If  any  State  requires  a  submittal 
that  contains  all  the  information 
required  in  an  application,  notification, 
request,  report,  statement,  or  other 
communication  required  in  this  part,  an 
owner  or  operator  may  send  the 
appropnate  Regional  Office  of  the  EPA 
a  copy  of  that  submittal  to  satisfy  the 
requirements  of  this  part  for  that 
communication. 

§  63.1 4    Incorporations  by  reference. 

(a)  The  materials  listed  in  this  section 
are  incorporated  by  reference  in  the 
corresponding  sections  noted.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  purchase  at 
the  corresponding  addresses  noted 
below,  and  all  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capital  Street,  N\V, 
suite  700.  Washington.  DC.  at  the  Air 


and  Radiation  Docket  and  Information 
Center,  US  EPA.  401  M  Street.  SW.. 
Washington.  DC,  and  at  the  EPA  Library 
(MD-35J.  U.S.  EPA.  Research  Triangle 
Park.  North  Carohna. 

(b)  The  materials  listed  below  are 
available  for  purchase  from  at  least  one 
of  the  following  addresses:  American 
Society  for  Testing  and  Materials 
(ASTM).  1916  Race  Street.  Philadelphia. 
Pennsylvania  19103;  or  University 
Microfilms  International,  300  North 
Zeeb  Road.  Ann  Arbor,  Michigan  48106. 

(1)  ASTM  D1946-77,  Standard 
Method  for  Analysis  of  Reformed  Gas  by 
Gas  Chromatographv,  IBR  approved  for 
§63.1 1(b)(6). 

(2)  ASTM  D2382-76,  Heat  of 
Comibustion  of  Hydrocarbon  Fuels  by 
Bomb  Calorimeter  [High-Precision 
Method!,  IBR  approved  for  §63.1 1(b)(6). 

§63.15    Availability  of  Information  and 

confidentiality. 

(a)  Availability  of  information.  (1) 
With  the  exception  of  information 
protected  through  part  2  of  this  chapter, 
all  reports,  records,  and  other 
information  collected  by  the 
Administrator  under  this  part  are 
available  to  the  public.  In  addition,  a 
copy  of  each  permit  application, 
compliance  plan  (including  the 
schedule  of  compliance),  notification  of 
compliance  status,  excess  emissions  and 
continuous  monitoring  systems 
performance  report,  and  title  V  pemiit  is 
available  to  the  public,  consistent  with 
protections  recognized  in  section  503(e) 
of  the  Act. 

(2)  The  availability  to  the  public  of 
information  provided  to  or  otherwise 
obtained  by  the  Administrator  under 
this  part  shall  be  governed  by  part  2  of 
this  chapter. 

(b)  Confidentiality.  (1)  If  an  owner  or 
operator  is  required  to  submit 
information  entitled  to  protection  from 
disclosure  under  section  114(c)  of  the 
Act,  the  owner  or  operator  may  submit 
such  information  separately.  The 
requirements  of  section  114(c)  shall 
apply  to  such  information. 

(2)  The  contents  of  a  title  V  permit 
shall  not  be  entitled  to  protection  under 
section  114(c)  of  the  Act;  however, 
information  submitted  as  part  of  an 
application  for  a  title  V  permit  may  be 
entitled  to  protection  from  disclosure. 

(FR  Doc  94-5312  Filed  3-15-94:  8:45  am) 
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CEPA.RTMENT  OF  AGPiCULIURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  331 

[DockPj  No.  93-020P] 

RIN0583-V»372 

PldcciTient  of  Nutrilion  Labeilrg  and 
Other  Mandatory  Labeling  on  Meat  ar.d 
Po'jltry  products 

agency:  Fcxxi  Sdffcty  and  Inspection 
St-rvice,  USDA. 
ACTION:  FroposiMJ  rule. 

SUMMARY:  The  Food  Safety  and 
Lispection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  and  poultry 
products  inspection  regulations  by 
defining  the  information  panel  on  the 
labeli.ng  of  meat  and  poultry  products; 
allowing  mandatorv'  labeling 
information  to  be  shown  in  the 
Infonnation  panel,  in  addition  to  the 
prlncip-ii  display  panel;  allowing 
nutritinn  information  to  be  shown  ch^ 
other  than  the  principal  display  panel  or 
the  mformational  panel  of  meat  and 
poultry  products,  and  allownng  final 
labeling  b^'aring  nutntion  information, 
which  has  been  approved  by  FSIS  in 
sketch  form,  to  be  gonerically  approved. 
This  action  would  provide  increased 
flexibility  in  the  placement  of  nutrition 
information  and  other  mandatory 
i.nf;  irmatjon  on  the  labeling  of  meat  and 
p-cultry  products  and  streamline  the 
nutrition  labeling  approval  process. 
Portions  of  this  proposal  parallel  a  Food 
and  Drug  Administration  (FDA) 
proposal  concerning  placement  of  the 
nutrition  information  on  food  packages. 
DATES:  Comments  must  be  received  on 
or  before:  May  16,  1994. 
A0DRESSP5:  Written  comments  to: 
Policy  Office.  ATTN;  Diane  Moore.  FSIS 
Hearing  Clerk,  room  3171,  South 
Building.  Food  Safety  and  L-spection 
S^^rvice,  U.S.  Department  of  Agriculture. 
VVashing'on,  DC  20250.  Oral  comments 
as  provided  by  the  Poultry  Products 
Irispection  Act  should  be  directed  to  Mr. 
Charles  Edwards  at  (202)  254-2565.  (Se»' 
£•150  "Comments"  under 
'Supplementary  Informatioa.") 

FOR  FURTHER  INFORMATION  CONTACT: 
CJiarles  Edwards,  Di:'X,1or,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  (202)  254-2565. 

SUPPLEMENTARY  iNrOP>MATK3N: 

Fxecative  Order  12866 

This  prtjprised  rule  has  been  reviewed 
under  Lxeculive  Order  12866. 


Ex2cutiv«  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Lispection  Ad  (FML\)  aiid 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirement  on  federally  inspected  zneat 
and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  conourent 
juri.sdiction  over  meat  and  poultry 
products  that  are  outside  ofBcial 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poulL-y  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  estabhshment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  proposed  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  proposed  rule,  if 
the  challenge  involves  any  decision  of 
an  inspector  relating  to  inspectio'n 
services  provided  under  the  FMIA  or 
PPIA.  The  adm.inistrative  procedures 
specified  in  9  CFR  parts  335  and  381, 
subpart  W,  must  be  exhausted  prior  to 
any  judicial  challenge  of  the  application 
of  the  provisions  of  this  proposed  rule 
with  respect  to  labeling  decisions. 

Effect  oQ  Small  Entities 

The  AdminisL'ator  has  det-^rm^ined 
that  this  proposed  rule  w^ld  not  have 
a  significant  effect  on  small  entities,  as 
defined  by  the  Regulatory  Fle.xibillty 
Act  (5  U.S.C.  601).  The  proposed  rule 
would  provide  official  establishments 
with  additional  flexibility  in  placing 
nutrition  labeling  and  other  mandatory 
information  on  the  labeling  of  meat  and 
poultry  products.  Small  meat  and 
poultry  establishments  are  exempt  from 
nutrition  labeling,  provided  the  labels  of 
their  products  bear  no  nutrition  claims 
or  nutrition  information.  Therefore, 
most  small  establishments  would  not  be 
affected  by  the  portion  of  this  proposed 
rule  pertaining  to  the  placement  of 
nutrition  information  on  the  labeling. 


The  other  portion  of  lliis  proposed 
rule  would  provide  regulatory  flexibility 
in  placing  other  mandatory  infonnation, 
such  as  the  ingredients  statement  or  the 
name  of  the  coiripany,  on  the  lat-eling. 
Such  flexibility  is  already  provided  to 
all  estaljlishmenls  under  current 
labeling  regulations  and  policy. 
Therefore,  small  establishmants  would 
see  minimal,  if  any.  impact  from  this 
portion  of  the  proposed  rule. 

Small  businesses  referred  to  as  label 
expediters,  however,  would  be  affected 
by  the  portion  of  the  proposed  rule 
pertaining  to  the  generic  approval  of 
nutrition  labeling  which  has  been 
approved  in  sketch  form.  While  such 
entities  would  be  affec-ted  because  the 
number  of  labels  requiring  the  existing 
expediting  service  would  decrease,  the 
number  of  firms  expediting  label 
approvals  is  not  substantial.  Moreover, 
the  Agency  believes  that  since  the 
proposed  rule  would  only  affect  that 
category  of  labeling  bearing  nutrition 
information,  the  economic  impact  on 
the  expediting  ser.ice  may  not  be 
significant  because  manv  of  the  existing 
label  expeditors  are  likely  to  modify  the 
services  they  offer  and  provide 
consulting  services  to  ttair  exi.?ting 
clients.  This  portion  cf  the  propo.sed 
rule  would  have  a  positive,  but  not 
significant,  impact  on  a  large  number  of 
small  meat  and  poultry  processors 
because  it  would  reduce  their  dirw;t 
labeling  application  costs. 

Paperwork  Requirements 

This  proposed  rule  would  require  the 
category  of  labels  addressed  in  this  rule 
to  be  approved  only  one e  by  FSlS's 
Food  Labeling  Division  (FLD)  in  sketch, 
and  if  no  changes  are  made,  no 
additional  approval  would  be  necessary 
(generic  approval).  Therefore,  to  receive 
final  approval,  establishments  would 
not  have  to  complete  FSIS  Form  7234, 
"Application  for  Approval  of  Labels, 
Marking  or  Device."  which  L'ansmits 
la^  els  to  FLD  fcr  review  and  approval. 
Tbis  would  eli.T.inate  duplication  in  the 
labeling  approval  system  and  reduce  the 
number  of  labels  reviewed  and 
processed  by  FLD.  Thercfo.re.  this 
proposal  would  expedite  the  labeling 
approval  process  for  the  specific 
category  of  labeling  addressed  in  this 
rule  and  would  also  reduce  official 
establishments'  paperwork  burden. 

Conunenls 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office  and  refer  to 
Docket  No.  93-020P.  Any  person 
desiring  an  opportunity  for  an  oral 
presentation  of  vievw-s,  as  provided  by 
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the  Poultry  Products  Inspection  Act. 
should  make  such  a  request  to  Mr. 
Charles  Edwards,  so  that  arrangements 
can  be  made  for  such  views  to  be 
presented.  A  record  will  be  made  of  all 
views  orally  presented.  All  comments 
submitted  in  response  to  this  proposal 
will  be  available  for  public  inspection  at 
the  Pobcy  Office  from  9  a.m.  to  12:30 
p.m.  and  from  1:30  p.m.  to  4  p.m., 
Monday  through  Friday. 

Background 

FSIS  published  its  final  nutrition 
labeling  regulations  in  the  Federal 
Register  on  January  6,  1993  (58  PR  632). 
Corrections  and  technical  amendments 
to  this  final  rule  were  published  on 
August  18,  1993  (58  FR  43787)  and 
September  10,  1993  (58  FR  47624). 
respectively.  The  final  rule  permits 
voluntary  nutrition  labeling  on  single- 
Ingredient,  raw  meat  and  poultry 
products,  and  establishes  -nandatory 
nutrition  labeling  for  all  other  meat  and 
poultry  products,  with  certain 
exceptions.  The  rule  also  specifies  a 
new  format  for  nutrition  information 
and  the  location  of  nutrition 
information  on  the  label  of  packaged 
products.  Nutrition  information  on  a 
label  of  packaged  meat  or  poultry 
products  must  appear  on  the  label's 
principal  display  panel  or  on  the 
information  panel,  except  for  gift  packs. 
Nutrition  information  for  gift  packs  may 
be  displayed  at  a  location  other  than  on 
the  product  label,  such  as  label  inserts. 
Recognizing  label  space  constraints, 
FSIS  included  provisions  in  the  final 
rule  that  allow  a  modified  nutrition 
label  on  products  in  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  40  or  less  square  inches,  so 
that  the  required  nutrition  Information 
could  be  presented  on  any  label  panel. 
The  flexibility  provided  by  these 
provisions  refiects  FSIS's  recognition 
that  is  more  important  that  the  nutrition 
information  be  presented  on  the 
immediate  package  than  in  any 
particular  place.  In  addition,  FSIS. 
stated  in  the  preamble  to  the  final  rule 
that  it  will  consider,  on  a  case-by-case 
basis,  allowing  the  modified  nutrition 
label  for  packages  larger  than  40  square 
inches  that  have  a  surface  area  which 
precludes  the  presentation  of  the  full 
nutrition  label.  Such  determinations  are 
made  by  FSIS  at  the  time  meat  and 
poultry  manufacturers  obtain  prior 
approval  for  the  content  and  design  if 
labeling  for  their  products  before  the 
products  may  be  marketed. 

Following  publication  of  its  final  nde 
on  nutrition  labeling.  FSIS  received 
many  comments  from  the  meat  and 
poultry  industry  requesting  greater 
flexibi'lity  in  the  placement  of  nutrition 


information  on  the  product  label.  The 
commenters  stated  that  the  type  size 
and  spacing  requirements  for  the 
display  of  the  nutrition  information 
prevented  its  placement  in  comphance 
with  current  labeling  regulations  and 
pohry  FSIS  agrees  that  new  nutrition 
information  displays  often  require  more 
space  on  the  label  than  current  nutntion 
information  displays,  and  that  it  is 
sometimes  difficult  to  fit  all  required 
information  on  the  information  panel. 
FSIS  has  concluded  that  increased 
flexibihty  in  regard  to  the  placement  of 
nutrition  information  is  necessary  to 
ensure  that  mandatory  information  on 
labels  is  readable  and  not  overcrowded. 
FSIS  believes  this  flexibihty  can  be 
achieved  ivithout  hindermg  consumer 
use  of  labeUng  information.  FDA 
reached  similar  conclusions  based  on  its 
review  of  layouts  to  implement  it; 
nutrition  labeling  regulations,  as  well  as 
its  review  of  comments  received  after 
publication  of  its  final  rule.  Based  on  its 
conclusion  that  greater  flexibihty  in  the 
placement  of  nutrition  information  is 
needed.  FDA  pubUshed  a  proposed  rule 
in  the  Federal  Register  en  August  18. 
1993  (58  (FR  44091),  to  permit  such 
flexibility. 

Under  the  nutrition  labeling 
regulations,  most  meat  and  poultry 
product  labels,  with  certain  exceptions. 
must  be  revised  and  resubmitted  for 
review  and  approval  by  FSIS.  FSIS 
anticipates  that  approximately  120.000 
labels  would  require  nutrition  labeling 
under  the  final  nutrition  labeling 
regulations.  FSIS  has  acknowledged  the 
extensive  economic  impact  of  the 
nutntion  labeling  requirements,  as  well 
as  the  need  for  substantive  Agency 
resources  to  review  all  such  revised 
labels.  The  volume  of  labels  bearing 
nutrition  labeling,  compounded  by  the 
routine  submittal  of  labels  requiring 
approval,  is  expected  to  place  a 
tremendous  burden  upon  the  current 
prior  label  approval  system.  FSIS 
believes  this  burden  would  be  reduced 
without  loss  of  information  to 
consumers  by  allowing  the  labeling  to 
be  generically  approved  once  it  has  been 
approved  by  FSIS  in  sketch  form. 

Current  Regulations  and  Agency  Policy 

Currently,  9  CFR  317.2(d)  and 
381.116(b)  define  the  "principal  display 
panel"  as  the  part  of  a  label  that  is  most 
hkely  to  be  displayed,  presented, 
shown,  or  examined  under  customary 
conditions  of  display  for  sale.  Under  9 
CFR  317.2(c),  381.117.  381.118,  381  121, 
381  121a.  381.122,  and  381  123,  this 
panel  must  include  the  name  of  the 
product;  the  ingredients  statement,  if 
the  product  is  fabricated  from  two  or 
more  ingredients;  the  name  and  place  of 


business  of  the  manufacturer,  packer,  or 
distributor  the  net  quantity  of  contents; 
an  official  inspection  legend  and  the 
number  of  the  official  estabhshment; 
and  any  other  information  required  by 
the  regulations. 

Section  381.116(a)  of  the  poultry 
products  Inspection  regulations  (9  CFR 
381.116(a))  prescribes  that  information 
required  to  appear  on  the  principal 
display  panel,  except  as  oiherwnse 
permitted  in  the  regulations,  shall  be  In 
distinctly  legible  form,  read  in  the  same 
general  direction,  generally  f>aral}el  to 
each  other,  and  appear  in  the  English 
language,  except  that  Spanish  may  be 
substituted  for  English,  under  certain 
cases,  for  all  information  except  the 
inspection  legend  The  Federal  meat 
inspection  regulations  contain  similar 
provisions,  except  that  mandatory 
information  on  the  principal  display 
panel  is  not  required  to  read  in  the  same 
general  direction  and  be  generally 
parallel  to  each  other 

In  August  198a  the  Food  Labehng 
Division  of  FSIS  issued  Policy  Memo  7, 
Information  Panel,  which  permiu  the 
use  of  an  information  panel,  in  addition 
to  the  principal  display  panel,  for 
providing  mandatory  labeling 
information  on  meat  and  poultry 
products.'  This  pohcy  memo  was  issued 
because  establishments  were 
experiencing  difficulty  in  providing  all 
required  information  on  the  pnndpal 
display  panel.  Pohcy  Memo  7  prcrvndes 
that  the  mandatory  information  that 
raav  appeal  en  an  information  panel 
includes  nutrition  information,  an 
ingredients  statement,  and  the  firm's 
name  and  address.  The  inspection 
legend  and  number  on  cyhndrical  cans 
may  also  appear  on  the  information 
panel,  but  must  be  placed  on  the  20 
percent  area  immediately  to  the  right  of 
the  principal  display  panel. 

Pohcy  Memo  7  also  defines  an 
information  panel  as  the  first  usable 
surface  to  the  right  of  the  principal 
display  panel.  Usable  surfaces  exclude 
those  having  folded  flaps,  tear  strips, 
opening  flaps,  heat-sealed  type  flaps,  or 
less  than  adequate  space  to 
accommodate  the  mandatory 
information.  Surfaces  having 
information,  such  as  vignettes,  UPC 
codes,  preparation  instructions,  and 
serving  suggestions  are  considered 
usable  and  such  information  should  be 
displaced  if  an  information  p>anei  is 
used.  The  policy  memo  specifies  that 
where  a  surface  is  larger  than  needed  to 
accommodate  the  mandatory 
information,  the  information  panel  is  a 


'  A  cop>  ol  IhU  pohry  m*mo  is  available  for 
public  inspection  tn  the  offtoe  of  th*  FSIS  Huarina 
Clerk. 
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section  of  that  surface  and  must  contain 
all  mandatory  information  in  one  place 
v^^thout  inten'ening  nonmandatory 
information.  The  information  panel 
must  be  located  on  the  left  side  of  any 
such  large  surface. 

Sections  317.4,  327.14.  327.15. 
381.132.  and  381.203  of  the  regulations 
describes  FSIS's  prior  label  approval 
proaram  Under  this  program,  official 
establishments  may  submit  labeling  in 
sketch  form  (i.e.,  printer's  proof  or  other 
version  that  clearly  shows  all  required 
features,  size,  location,  and  indication  of 
final  color)  to  the  Food  Labeling 
Division  for  approval.  AheT  official 
establishments  print  final  labels  based 
on  approved  sketches,  the  final  labeling 
must  be  resubmitted  for  approval  by 
either  the  Food  Labeling  Division  or  an 
insppctor-in-charge.  depending  on  the 
modification  made  to  the  final  labeling. 
In  addiuon,  §§  317.5  and  381.134  of  the 
regulations  provide  that  labeling  can  be 
genencally  approved  for  use  without 
additional  authorization,  provided  the 
labeling  shows  all  mandatory 
information  in  a  sufficiently  prominent 
manner  and  is  not  otherwise  false  or 
misleading  m  any  particular 

The  Proposal 

FSIS  is  proposing  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  by  allowing 
mandatory  labeUng  information  to  be 
placed  on  the  information  panel  and  by 
defining  "mformation  panel."  This 
action  is  necessary  to  specify  in  the 
regulations  the  location  of  mandatory 
information  which  cannot  be 
accommodated  on  the  principal  display 
panel  due  to  insufficient  space.  These 
new  provisions  would  replace  current 
directions  on  use  of  the  information 
panel  and  would  rescind  Policy  Memo 
7.  Accordingly.  FSIS  proposes  to  add  a 
new  paragraph  (m)  to  9  CFR  317.2  and 
a  new  paragraph  (c)  to  9  CFR  381.116 
to  define  the  information  panel  as  the 
first  usable  surface  to  the  right  of  the 
principal  display  panel  or  alternate 
principal  display  panel  that  can  be 
readily  seen  by  consumers.  These  added 
provisions  would  also  require  that  all 
information  required  to  appear  on  the 
pnncipal  display  panel  or  permitted  to 
appear  on  the  information  panel  shall 
appear  on  the  same  panel  unless  there 
is  insufficient  space,  In  determ.ining 
whether  sufficient  space  is  available, 
any  vignettes,  designs,  and  other 
nonmandatory  information  shall  not  be 
considered.  If  either  panel  cannot 
accommodate  all  mandatory 
information,  the  information  may  be 
divided  between  the  principal  display 
panel  or  the  information  panel. 
However,  information  required  by  any 


single  regulation,  such  as  the 
ingredients  statement,  must  appear 
complete  on  a  single  panel.  All 
information  on  the  information  panel 
shall  appear  in  one  place  without 
intervening  material,  such  as  vignettes. 
FSIS  proposes  to  add  the  information 
panel  as  a  location  for  the  ingredients 
statement  and  the  name  and  place  of 
business  of  the  manufacturer,  packer,  or 
distributor,  except  as  otherwise 
specified  in  the  regulations,  by 
amending  9  CFR  317.2(0,  317.2(g)(2), 
381.118,  and  381.122  to  this  effect. 

FSIS  is  aware  that,  in  certain 
instances,  such  as  when  only  a  principal 
display  panel  is  used  on  a  package  with 
no  other  surface  area  to  place  a  label,  it 
is  not  always  possible  for  all  mandatory 
information  to  fit  and  read  in  the  same 
direction  on  the  principal  display  panel. 
In  such  cases,  it  is  necessary  to  provide 
some  information  perpendicular  to  the 
other  mandatory  information  on  the 
panel  to  fit  all  information  on  the  panel. 
Therefore,  FSIS  proposes  to  delete  the 
wording  from  9  CFR  381.116  that 
requires  all  mandatory  information  on 
the  principal  display  panel  to  read  in 
the  same  general  direction  for  the 
reasons  discussed  in  the  preceding 
section  of  the  preamble. 

FSIS  is  proposing  to  allow  the 
nutrition  information  to  be  placed  on 
any  panel  that  can  be  readily  seen  by 
consumers  when  a  package  has  a  total 
surface  area  available  to  bear  labeling  of 
greater  than  40  square  inches,  but  its 
principal  display  and  information 
panels  cannot  accommodate  all 
mandatory  information.  Thus,  if  the  first 
panel  to  the  right  of  the  principal 
display  panel,  such  as  the  right  side  of 
a  box,  can  accommodate  all  mandatory 
information  other  than  the  nutrition 
information,  the  nutrition  information 
may  be  placed  on  any  other  panel,  such 
as  the  left  side  or  the  top  of  tiie  box.  The 
establishment  would  also  have  the 
option  of  placing  all  mandatory 
information,  including  the  nutrition 
information,  on  the  next  usable  right 
panel  big  enough  to  accommodate  all 
information,  such  as  the  back  of  the  box. 
This  action  would  provide  increased 
flexibility  by  allowing  establishments  to 
position  the  nutrition  information  to 
reduce  crowding  of  mandatory 
information.  FSIS  believes  that 
providing  this  flexibility  would  not 
produce  any  loss  of  comprehensibility. 
understandability,  or  information  for 
consumers. 

Current  rules  for  determining  the 
space  available  to  bear  mandatory 
labeling  information  in  9  CFR  317.2(d) 
and  381.116(b)  are  that  the  principal 
display  panel  be  large  enough  to 
accommodate  all  mandatory 


information  with  clarity  and 
conspicuousness  without  it  being 
obscured  by  nomnandatory  label 
information  or  crowding.  Thus, 
nonmandatory  labeling  information  on 
the  principal  display  panel  must  be 
counted  as  usable  space  for  mandatory 
information  in  determining  sufficiency 
of  space.  The  purpose  of  these 
provisions  is  to  ensure  that  mandatory 
labeling  information  is  prominently 
displayed  on  meat  or  poultry  product 
labels,  so  that  consumers  can  easily 
locate  such  information.  FSIS  believes 
that  a  different  treatment  of 
nonmandatory  information  on  the 
principal  display  panel  is  appropriate  in 
deciding  where  nutrition  information  is 
to  be  presented  because  the  graphic 
requirements  for  nutrition  information 
required  by  9  CFR  317.309(e)  and 
381.409(e)  result  in  a  "Nutrition  Facts" 
panel  that  is  easy  to  locate  regardless  of 
its  placement  on  the  label.  Given  the 
demand  for  labeling  space  made  by 
nutrition  information,  FSIS  is  proposing 
to  exclude  designs,  vignettes,  and  other 
nonmandatory  information  on  the 
principal  display  panel  in  calculating 
the  amount  of  available  space  for 
determining  the  panel  on  which 
nutrition  information  should  appear.  To 
displace  these  items  could  significantly 
affect  the  appearance  of  m.any  packages 
with  little  gain  in  comprehensibility  for 
consumers.  In  addition,  current  industrv- 
practice  almost  never  places  the 
nutrition  Information  on  the  principal 
display  panel  unless  there  is  no 
alternative  panel  on  the  package. 

These  proposed  actions  would  require 
an  accompanying  modification  to  the 
nutrition  labeling  regulations  pertaining 
to  relative  nutrient  content  claims.  The 
specific  provisions  to  be  modified 
would  be  provisions  of  FDA's  final 
nutrition  labeling  regulations  of  )anuary 
6.  1993  (58  FR  2302)"(as  corrected  at  58 
FR  17341.  April  2.  1993.  and  adopted  by 
FSIS  at  58  FR  43787.  August  18. 1993), 
that  FSIS  cross-referenced  in  its  codified 
language.  To  incorporate  the 
modifications  into  its  codified  language. 
FSIS  would  subdivide  existing 
paragraphs  and  add  new  paragraphs. 
The  existing  portions  of  text  are 
included  only  to  define  the 
subdivisions,  place  the  proposed 
requirements  in  the  framework  of 
existing  provisions,  and  make  the 
revised  sections  easier  to  interpret. 

In  its  final  rule.  FSIS  cross-referenced 
21  CFR  101.13(j)(2)(iv)(B),  which 
requires  that  when  a  relative  nutrient 
content  claim  is  made,  clear  and  concise 
quantitative  information  comparing  the 
amount  of  the  subject  nutrient  in  the 
product  per  labeled  serving  with  that  in 
the  reference  food  shall  appear  adjacent 


to  the  most  prominent  claim  or  on  ihe 
information  panel.  FDA  repeated  this 
requirement  in  each  regulation  in  21 
CFR  p>art  101  pertaining  to  relative 
claims  (i.e..  claims  about  "more," 
"light,"  calories,  sodium,  and  fat.  fatty 
acids,  and  cholesterol)  and  FSIS  cross- 
referenced  most  of  these  provisions. 
FSIS  is  proposing  to  amend  these 
provisions  to  reqxiire  that  (he 
comparative  quantitative  Liformation  be 
placed  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  information. 
Likev^se,  FSIS  is  proposing  to  modify 
the  p.-xjvision  that  pertains  to  the 
placement  of  the  statement  "not  a 
sodium  free  food"  on  products  that  are 
not  sodium  free  and  yet  whose  label 
bears  a  claim  of  "unsalted."  FSIS  is 
proposing  to  require  that  the  state.'nent 
be  placed  adjacent  to  the  nutrition    , 
information. 

FSIS  finds  that  these  comparative 
statements  and  the  statemeTits  about  the 
sodium  content  of  produas  provide 
information  about  the  nutritional 
content  of  the  product.  They  are  of  the 
greatest  value  to  consumers  when 
presented  in  coajunction  with  other 
nutrition  information  about  the  product. 
Because  nutrition  information  may  or 
may  not  appear  on  the  principal  display 
panel  or  the  information  panel,  FSIS 
believes  that  the  location  of  the 
comparative  statemer.ts  and  the 
statement  on  sodium  content  should  be 
tied  to  the  placement  of  the  nutrition 
information  rather  than  placed  on  the 
principal  display  panel  or  the 
information  panel. 

The  nutrition  labehng  regulations 
require  extensive  revision  of  existing 
meat  and  poultry  product  labels.  All 
labels  modified  to  meet  the  nutrition 
Icbyling  regulations  must  be  submitted 
to  FSIS  for  review  and  approval  prior  to 
use.  FSIS  anticipates  that  approximately 
120,000  labels  would  require  nutrition 
labeling  under  the  finaJ  nulntion 
labeling  regulations.  Since  publication 
of  the  nutrition  labeling  regulations  on 
January  6,  1993,  only  about  5,000  labels 
designed  to  implement  the  nutrition 
labeling  regulations  have  been  approved 
by  FSIS.  The  p.^ojected  increase  in  the 
volume  and  complexity  of  labeling 
applications  submitted  to  FSIS  for 
approval  from  companies  seeking  to 
comply  with  the  nutrition  labeling 
regulations,  compounded  by  the  routine 
submittal  of  labels  requiring  approval, 
but  exempt  from  nulntion  labeling,  is 
expected  to  place  a  tremendous  burden 
on  the  current  prior  labehng  approval 
system. 

On  November  23,  1993,  FSIS 
published  a  proposed  rule  in  the 
Federal  Register  {58  FR  62014)  which 
proposes  to  change  the  pnor  labeling 


appicrval  system,  in  part,  by  allov^-ing 
final  labeling,  which  was  approved  by 
FSIS  in  sketch  form,  to  be  used  without 
further  FSIS  authoriiation.  However, 
because  the  prior  labehng  approval 
proposal  encompasses  various  labehng 
issues,  a  final  rule  may  not  be  issued  in 
a  timely  manner  to  alleviate  the 
anticipated  burden  on  the  prior  labeling 
approval  system  resulting  from  nutrition 
labeling  applications.  Therefore,  FSIS  is 
proposing  to  allow  final  labeling  bearing 
nutrition  information  to  be  generically 
approved. 

Under  thtj  proposed  system,  official 
establishments  would  be  permitted  to 
use  final  labeling  bearing  nutrition 
informaUon,  which  has  been  approved 
by  FSIS  in  sketch  form,  without 
additional  authorizaticn,  provided  the 
final  labehng  has  been  prepared  without 
modifications  or  with  modifications 
perrratted  in  9  CFR  317.5(b)  and 
381.134fb].  and  the  final  labeling  is  not 
false  or  misleadmg.  Such  labeling  must 
be  designed  in  accordance  with  9  CFR 
part  317,  subpart  B,  and  381.  subpart  Y. 
FSIS  believes  it  is  an  unnecessary 
burden  ou  industry  to  require  the 
submission  of  final  labeling  when  the 
sketch  has  been  previously  apprt7\'ed. 
Because  the  labeling  would  have  been 
reviewed  and  approved  by  FSIS  in  the 
sketch  form,  the  proposed  action  would 
not  compromise  the  truthfulness  and 
accuracy  of  the  n:>eat  and  poultry 
product  labeling. 

The  proposal  would  eliminate 
unnecessary  duplication  in  the  labeling 
approval  system  and  reduce  the  number 
of  labels  reviewed  and  processed  by 
FSIS  Consequently,  the  proposal  would 
improve  the  efficiency  of  FSIS  by 
expediting  the  label  approval  process 
for  a  specific  category  of  labeling,  and 
would  also  reduce  the  paperwork 
burden  on  official  estabUshm.ents.  Since 
only  5.000  labeling  appiications  have 
been  approved  during  the  first  1 1 
months  of  the  18-month  unplementation 
period  for  the  nutrition  labeUng 
regulations,  the  majonty  of  meat  and 
poulL-y  product  manufacturers  would 
benefit  from  timely  imple.mentation  of 
measures  to  ease  compliance  with  the 
regulations. 

List  of  Subjects 

9  CFR  Pert  317 

Food  labeling.  Food  packaging.  Meat 
inspection. 

9  CFR  Part  381 

Food  Idbeling,  Poultry  and  poultry 
products,  Poultry  inspection. 

Proposed  Rule 

For  the  reasoi^s  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 


CFR  parts  317  and  381  of  the  Federal 
meat  and  poultry  products  inspection 

regulations  to  read  as  follows.     • 

PART  317— LABELfNG,  MARKfNG 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  n  U.S.C  601-6^;  7  CFU  2  17 

2  5S. 

2.  Section  317.2  would  be  amended 
by  adding  paragraphs  (f)(4).  (g)(2)(iv), 
and  (m),  and  revising  paragraph 
(g)(2)(iii)  to  read  as  follows: 

§317 J     Lat>e(s:  deflnftton;  f«<^ukrwl 

features. 

♦         •         •         •         • 

(0*  *  • 

(4)  The  ingredient  statement  may  be 
placed  on  the  information  panel,  except 
as  otherwise  permitted  in  the 
subchapter. 

(g)*   •    * 
(2)*    •    • 

(iii)  On  the  front  riser  panel  of  frozRn 
food  cartons,  or 
(iv)  On  the  information  panei 

(m){l)  The  information  panel  is  that 
part  of  a  label  that  is  the  first  surface  to 
the  right  of  the  principal  display  panel 
as  observed  by  an  individual  facing  the 
principal  display  panel,  with  the 
following  exceptions: 

(i)  If  the  first  surface  to  the  right  of  the 
pnndpal  display  panel  is  too  small  to 
accommodate  the  required  information 
or  is  otherwise  unusable  label  space, 
e.g.,  folded  flaps,  tear  strips,  opening 
flaps,  heat-sealed  flaps,  the  next  panel 
to  the  right  of  this  part  of  the  label  may 
be  used. 

(ii)  If  the  package  has  one  or  more 
alternate  principal  display  panels,  the 
Information  panel  is  to  the  right  of  any 
principal  display  panel. 

(iii)  If  the  top  of^the  container  is  the 
principal  display  pmnel  and  the  package 
has  no  alternate  principal  display  panel, 
the  information  panel  is  any  panel 
adjacent  to  the  principal  display  panel. 

(2)(i)  Exct^pt  as  otherwise  permitted  in 
this  jjart,  all  information  required  to 
appear  on  the  principal  display  panel  or 
permitted  to  appear  on  the  information 
panel  shall  appear  on  the  same  panel 
unless  there  is  insufficient  space.  In 
determining  the  sufficiency  of  the 
available  spare,  except  as  otherwise 
prescribed  in  this  part,  any  vignettes, 
designs,  and  any  other  nonmandatory 
information  shall  not  be  considered.  If 
there  Is  insufficient  space  for  all 
required  information  to  appear  on  a 
single  jjanel,  it  may  be  divided  between 
the  principal  display  panel  and  the 
information  panel,  provided  that  the 
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information  required  by  any  given 
provision  of  this  part,  such  as  the 
ingredients  statement,  is  not  divided 
and  appears  on  the  same  panel. 

(ii)  All  information  appearing  on  the 
information  panel  pursuant  to  this 
section  shall  appear  in  one  place 
without  intervening  material,  such  as 
designs  or  vignettes. 

3.  Section  317.5  would  be  amended 
by  adding  paragraph  (c)  to  read  as 
follows: 

§317.5    Generlcally  approved  Iat5«llng. 

*         •         •         »         • 

(c)  Labeling  bearing  nutrition 
information  which  has  been  approved 
by  the  Food  Labeling  Division, 
Washington.  DC,  in  sketch  form  (i.e., 
printer's  proof  or  other  version  that 
clearly  shows  all  required  features,  size, 
location,  and  indication  of  fmal  color)  is 
approved  for  use  without  additional 
authonzation  by  the  Administrator: 
Provided. 

(1)  That  the  final  label  has  not  been 
modified,  except  as  permitted  in 
paragraph  (b)  of  this  section;  and 

(2)  That  the  final  label  is  not  false  or 
misleading. 

4  Section  317.302  would  be  amended 
by  revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  317.302    Location  of  nutrition 
ln1orTT^atlon. 

(a)  Nutrition  information  on  a  label  of 
a  packaged  meat  product  shall  appear 
on  the  label's  principal  display  panel  or 
on  the  information  panel,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

W  *    *    * 

(c)  Meat  products  in  packages  that 
have  a  total  surface  area  available  to 
bear  labeling  greater  than  40  square 
inches  but  whose  principal  display 
panel  and  information  panel  do  not 
provide  sufficient  space  to 
accommodate  all  required  information 
mav  use  any  alternate  panel  that  can  be 
readily  seen  by  consumers  for  the 
nutrition  information.  In  determining 
the  sufficiency  of  available  space  for  the 
nutrition  information,  the  space  needed 
for  vignettes,  designs,  and  other 
nonmandatory  label  information  on  the 
pnncipal  display  panel  may  be 
considered 

5.  Section  317.313  would  be  amended 
by  revising  paragraph  (j)  to  read  as 
follows: 

§317.313    Nutrient  content  claims;  general 

principles. 

•        •        •        •        * 

(j)(l)  Products'may  bear  a  statement 
that  compares  the  level  of  a  nutrient  in 
the  product  with  the  level  of  a  nutrient 


in  a  reference  food  in  accordance  with 
21  CFR  101. 13(i),  except: 

(i)  Comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(i)(l)(ii)(B);and 

(ii)  Tne  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFRl01.13(j)(2)(iv)(B). 

(2)  This  statement  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information. 
•        •        •        *        * 

6  Section  317.354  would  be  revised 
to  read  as  follows: 

§317.354    Nutrient  content  clainns  for 
"good  source."  "Wgh, '  and  "more." 

(a)  Nutrient  content  claims  about  a 
nutrient  in  a  product  in  relation  to  the 
Reference  Daily  Intake  (RDl)  established 
for  that  nutrient  in  21  CFR 
101.9(c)(8)(iv)  or  Daily  Reference  Value 
(DRVl  established  for  that  nutrient  in  21 
CFR  101.9(c)(9),  excluding  total 
carbohydrate,  may  be  used  on  the  label 
or  in  labeling,  in  accordance  with  21 
CFR  101.54,  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.54(e)(l)(iii)(B)  and  (e)(2)(iii)(B): 
and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  317.313(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

fb)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  individual  food  product  per  labeled 
serving,  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g..  "fiber 
content  of  'reference  food'  is  1  g  per 
serving;  "this  product'  contains  4  g  per 
serving"). 

(c)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  meal  product  per  specified  weight 
with  that  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g..  "fiber  content  of 
'reference  product'  is  2  g  per  3  oz;  'this 
product'  contains  5  g  per  3  oz"). 

7.  Section  317.356  would  be  amended 
by  revising  paragraph  (a)  and  adding 
paragraphs  (c),  (d).  and  (e)  to  read  as 
follows: 

§  31 7.356    Nutrient  content  claims  for 
"light"  or  "lite." 

(a)  Genera]  requirements.  The 
following  nutrient  content  claims  using 
the  term  "light"  or  "lite"  to  describe  a 
product  may  be  used  on  the  label  and 
in  labeling,  provided  that  the  product  is 
labeled  in  compUance  with  21  CFR 
101.56,  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 


CFR  101.56  (b)(3)(ii).  (c)(l)(ii)(B). 
(c)(2)(ii)(B),  and  (g);  and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  317.313(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)*   *   * 

(c)  Quantitative  information 
comparing  the  level  of  calories  and  fat 
content  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  is  declared  adjacent 
to  the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "lite  'this 
product'— 200  calories.  4  g  fat;  regular 
'reference  product' — 300  calories,  8  g  fat 
per  serving");  and 

(d)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  food  it  replaces,  regardless  of 
the  level  of  calories  and  fat  content  in 
the  reference  food,  is  declared  adjacent 
to  the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "lite  'this 
product' — 500  mg  sodium  per  serving; 
regular  'reference  product' — 1,000  mg 
per  serving";  or  "lite  'this  product' — 170 
mg  sodium  per  serving;  regular 
'reference  product' — 350  mg  per 
serving"). 

(e)  The  term  "lightly  salted"  may  be 
used  on  a  product  to  which  has  been 
added  50  percent  less  sodium  than  is 
normally  added  to  the  reference  food  as 
described  in  21  CFR  101.13(j)(l)(i)(B) 
and  (i)(l)(ii)(B).  provided  that  if  the 
product  is  not  "low  in  sodium"  as 
defined  in  21  CFR  101.61(b)(4).  the 
statement  "not  a  low  sodium  food"  shall 
appear  adjacent  to  the  nutrition 
information  and  the  information 
required  to  accompany  a  relative  claim 
shall  appear  on  the  label  or  labeling  as 
specified  in  21  CFR  101.13(j)(2). 

8.  Section  317.360  would  be  revised 
to  read  as  follows: 

§  317.360    Nutrient  content  claims  for 
calorie  content 

(a)  Nutrient  content  claims  about  the 
calorie  content  of  a  product  may  be  used 
on  the  label  on  in  labeling  in  accordance 
uith  21  CFR  101.60.  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.60(b)(4)(ii)(B).  (b)(5)(ii)(B). 
(c)(4)(ii)(B).and(c)(5)(ii)(B);and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  317.313(1).  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  Quantitative  information 
comparing  the  level  of  calories  and 
sugars  in  the  individual  food  product 
per  labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  information 
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(e.g.,  •■calorie  content  has  been  reduced 
from  150  to  100  calories  per  serving";  or 
"sugar  conte'-.t  has  been  lowered  from  8 
g  to  6  g  per  serving"). 

(c)  Quantitative  information 
comparing  the  level  of  calories  and 
sugars  in  the  meal  product  per  specified 
vk-eight  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "calorie 
content  has  been  reduced  from  110 
calories  per  3  oz  to  80  calories  per  3  oz"; 
or  "sugar  content  has  been  reduced  from 
17  g  per  3  oz  to  13  g  per  3  oz"). 

9.  Section  317.361  would  be  revised 
to  read  as  follows: 

§317.361     Nutrient  content  claims  for  the 
sodium  content 

(a)  Nutrient  content  claims  about  the 
sodium  content  of  a  product  may  be 
used  on  the  label  and  in  labeling  in 
accordance  with  21  CFR  101.61.  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.61(b)[6)(ii)(B).  (b)(7)(ii)(B).  and 
(c)(2)(iii);  and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  317.313(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  Quantitative  information 
comparing  the  level  of  the  sodium  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "sodium 
content  has  been  lowered  from  300  to 
150  mg  per  ser\'ing"). 

(c)  Quantitative  information 
comparing  the  level  of  sodium  in  the 
meal  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "sodium  content  has 
been  reduced  from  220  mg  per  3  oz  to 
150  me  per  3  oz"). 

(d)  It  the  product  is  not  sodium  free, 
the  statement  "not  a  sodium  free  food" 
or  "not  for  control  of  sodium  in  the 
diet"  appears  adjacent  to  the  nutrition 
information  of  the  product  bearing  the 
claim. 

10.  Section  31 7.362  would  be 
amended  by  revising  paragraphs  (a)(2), 
(a)(3).  (a)(5).  (a)(ll).  (a)(13),  and  {a)(16), 
and  adding  paragraphs  (d)  through  (Q  to 
read  as  follows: 

§  317.362    Nutrient  content  claims  for  fat. 
fatty  adds,  and  cholesterol  content  of  meat 
products. 

(a)  *   *   • 

(2)  21  CFR  101.62(b),  except:  (i)  The 
placement  of  the  comparison  statement 
on  the  product  label  at  21  CFR 
101.62(b)(4)(ii)(B)  and  (5)(ii)(B).  and 


(ii)  The  meal  oroducts  definition  shall 
be  as  prescribed  in  §  317,313(1),  there 
will  be  no  provision  for  main  dish 
products,  and  the  following  provision 
shall  be  added:  A  synonvTn  for  the  term 

" percent  fat  free"  is  " 

percent  lean"; 

(3)  21  CFR  101.62(c),  except: 
(i)  The  placement  of  the  comparison 

statement  on  the  product  label  at  21 
CFR  101.62(c)(4)(ii)(B)  and  (5)(ii)(B); 
and 

(ii)  There  will  be  no  disclosure  of  the 
level  of  total  fat  and  cholesterol  in  the 
food  in  immediate  proximity  to  such 
claim  each  time  the  claim  is  made,  the 
meal  products  definition  shall  be  as 
prescribed  in  §  317.313(1),  and  there  will 
be  no  provision  for  main  dish  products' 

(4)  •   *   •  ^ 

(5)  21  CFR  101.62(d)(l)(i)(A)  through 
(D)  and  (d)(l)(ii)(F).  except  the 
placement  of  the  comparison  statement 
on  the  product  label  at  21  CFR 
101.62(d)(l)(ii)(F)(2),  and  there  will  be 
no  proWsion  for  main  dish  products: 


(11)  21  CFR  101  62(d)(2)(iii)(E), 
except  the  placement  of  the  comparison 
statement  at  21  CFR 
101.62(d)(2)(iii)(E)(2): 

(12)  •   *    • 

(13)  21  CFR  101.62(d)(4)(i)(A)  through 
(C),  except  the  placement  of  the 
comparison  statement  at  21  CFR 
101.62(d)(4)(i){C)(2); 
***** 

(16)  21  CFR  101.62(d)(5)(i)(A)  through 
(C),  except  the  placement  of  the 
comparison  statement  at  21  CFR 
101.62(d)(5)(l)(C)(2). 
•         *         •         •         . 

(d)(1)  Quantitative  information 
comparino  the  level  of  fat  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g..  "fat  content 
has  been  reduced  from  8  g  to  4  g  per 
serving"). 

(2)  Quantitative  information 
comparing  the  level  of  fat  in  the  meal 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
such  claim  or  to  the  nutrition 
information  (eg.,  "fat  content  has  been 
reduced  from  8  g  per  3  oz  to  5  g  per  3 
oz"). 

(e)(1)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  individual  food  product  per  labeled 
ser\-ing  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (eg.,  "saturated 
fat  reduced  from  3  g  to  1.5  g  per 
serving"). 


(2)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  meal  product  per  specified  weight 
with  that  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  content 
has  been  reduced  from  2.5  g  per  3  oz  to 
15  g  per  3  oz"). 

(0(1)  Quantitative  information  for 
claims  of  cholesterol  free,  low 
cholesterol  or  reduced  cholesterol 
comparing  the  level  of  cholesterol  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "contains  no 
cholesterol  compared  with  30  mg  in  one 
serving  of  "reference  food";  contains  11 
g  of  fat  per  serving";  or  "cholesterol 
lowered  from  30  mg  to  5  mg  per  serving: 
contains  13  g  of  fat  per  serving"). 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
meal  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "cholesterol  content 
has  been  reduced  from  35  mg  per  3  oz 
tn  25  mg  per  3  oz "). 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

11.  The  authority  citation  for  part  381 
would  contjpue  to  read  as  follows: 

Authority:  7  U.S.C.  450,  21  U.S  C  451- 
470,  7  CFR  2.17,  2.55. 

12.  Section  381.116  would  be 
amended  by  re\'ising  the  second 
sentence  of  paragraph  (a)  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§381.116    Wording  on  lat>ets  of  Immediate 
containers. 

(a)  *   *   *.  Such  items  of  information 
shall  be  in  distinctly  legible  form  and 
shall  be  generally  parallel  to  each 
other*   *   * 

fb)'   •   • 

(c)(1)  The  information  panel  is  that 
part  of  a  label  that  is  the  first  surface  to 
the  right  of  the  principal  display  panel 
as  observed  by  an  individual  facing  the 
principal  display  panel,  with  the 
following  exceptions: 

(i)  If  the  first  surface  to  the  right  of  the 
principal  display  panel  is  too  small  to 
accommodate  the  required  information 
or  is  otherwise  unusable  label  space, 
e.g.,  folded  flaps,  tear  strips,  opening 
flaps,  heat-sealed  flaps,  the  next  panel 
to  the  right  of  this  part  of  the  label  may 
be  used. 

(ii)  If  the  package  has  one  or  more 
alternate  principal  display  panels,  the 
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information  panel  is  to  the  right  of  any 
principal  display  panel. 

(iii)  If  the  top  of  the  container  is  the 
principal  display  panel  and  the  package 
has  no  alternate  principal  display  panel. 
the  information  panel  is  any  panel 
adjacent  to  the  prmcipal  display  panel. 

(2)(i)  Except  as  otherwise  permitted  in 
this  par*,  ail  information  required  to 
appear  on  the  principal  display  panel  or 
permi'ted  to  appear  on  the  information 
panel  shall  appear  on  the  same  panel 
unless  there  is  insufficient  space.  In 
deterrr.ining  the  sufficiency  of  the 
available  space,  except  as  otherwise 
prescribed  in  this  part,  any  vignettes, 
designs,  and  any  other  nonmandatory 
information  shall  not  be  considered.  If 
there  is  insufficient  space  for  all 
requir^'d  information  to  appear  on  a 
single  panel,  it  may  be  divided  between 
the  principal  di^-play  panel  and  the 
information  panel,  provided  that  the 
informa'.ion  required  by  any  given 
provision  of  this  part,  such  as  the 
ingredients  statement,  is  not  divided 
and  appt^ars  on  the  same  panel. 

(ii)  All  information  appearing  on  the 
information  pane!  pursuant  to  this 
section  shall  appear  in  one  place 
without  inten'er.lng  material,  such  as 
designs  or  vignettes. 

13.  Section  381  118  would  be 
amended  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§331113    Ingredients  statement. 

•         •         ft         ft         * 

(e)  The  ingredients  statement  may  be 
placed  on  the  information  panel,  except 
as  otherwise  permitted  in  this 
subchapter. 

14.  Section  381  122  would  be 
amended  by  rev-ismg  the. last  sentence  of 
the  paragraph  to  read  as  follows: 

§181122    IdenOfloation  of  manufacturer, 
pacKer.  or  distributor. 

•  •  *   The  name  and  place  of  business 
of  the  manufacturer,  packer,  or 
distributor  may  be  shoiAm  on  the 
principal  display  panel,  on  the  20- 
percent  panel  of  the  principal  display 
panel  reser\'ed  for  required  information, 
on  the  front  riser  panel  of  frozen  food 
c:artons,  or  on  the  information  panel. 

13.  Section  381  134  would  be 
amended  by  adding  paragraph  (c)  to 
read  as  follows: 

§381  134    Generically  approved  labeling. 
•         ft"        •         «         • 

(c)  Labeling  b*;aring  nutrition 
information  which  has  been  approved 
by  the  Food  Labeling  Division. 
VVashington,  DC,  in  sketch  form  (i.e.. 
printer's  proof  or  other  version  that 
clearly  shows  all  required  features,  size, 
location,  and  indication  of  final  color)  is 


approved  for  use  without  additional 
authorization  by  the  Administrator: 
Provided. 

(1 )  That  the  final  label  has  not  been 
modified,  except  as  permitted  in 
paragraph  (b)  of  this  section;  and 

(2)  That  the  final  label  is  not  false  or 
misleading. 

16.  Section  381.402  would  be 
amended  by  revising  paragraph  (a)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  381 .402    Locaton  of  nutritton 
information. 

(a)  Nutrition  information  on  a  label  of 
a  packaged  poultry  product  shall  appear 
on  the  labels  principal  display  panel  or 
on  the  information  panel,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(c)  Poultry  products  in  packages  that 
have  a  total  surface  area  available  to 
bear  labeling  greater  than  40  square 
inches  but  whose  principal  display 
panel  and  information  panel  do  not 
provide  sufficient  space  to 
accommodate  all  required  information 
may  use  any  alternate  panel  that  can  be 
readily  seen  by  consumers  for  the 
nutrition  information.  In  determining 
the  sufficiency  of  available  space  for  the 
nutrition  information,  the  space  needed 
for  vignettes,  designs,  and  other 
nomnandatory  label  information  on  the 
principal  display  panel  may  be 
considered. 

17.  Section  381.413  would  be 
amended  by  revising  paragraph  (j)  to 
read  as  follows: 

§381.413    Nut'ient  content  claims;  general 

principles. 

ft         ft         •         ft         • 

(j)(l)  Products  may  bear  a  statement 
'  that  compares  the  level  of  a  nutrient  in 
the  product  with  the  level  of  a  nutrient 
in  a  reference  food  in  accordance  with 
21  CFR  101. 13(j),  except: 

(i)  Comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(j)(l)(ii)(B);and 

(ii)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFRl01.13(i)(2)(iv)(B). 

(2)  This  statem.ent  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  infonnation. 
ft        •        •        •        • 

18.  Section  381.454  would  be  revised 
to  read  as  follows: 

§381.454    Nutrient  content  claims  for 
"good  source,"  '"high."  and  "more." 

(a)  Nutrient  content  claims  about  a 
nutrient  in  a  product  in  relation  to  the 
Reference  Daily  Intake  (RDI)  established 
for  that  nutrient  in  21  CFR 
101.9(c)(8)(iv)  or  Daily  Reference  Value 


(DRV)  established  for  that  nutrient  in  21 
CFR  101.9(c)(9).  excluding  total 
carbohydrate,  may  be  used  on  the  label 
or  in  labeling,  in  accordance  with  21 
CFR  101.54.  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.54(e)(l)(iii)(B)  and  (e)(2)(iii)(B): 
and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  381. 413(1).  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  individual  food  product  per  labeled 
serving,  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  infonnation  (e.g.,  "fiber 
content  of  'reference  food'  is  1  g  per 
serving;  'this  product'  contains  4  g  per 
serving"). 

(c)  Quantitative  infcrmation 
comparing  the  level  of  the  nutrient  in 
the  meal  product  per  specified  weight 
with  that  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "fiber  content  of 
'reference  product'  is  2  g  per  3  oz;  'this 
product'  contains  5  g  p^r  3  oz"). 

19.  Section  381.456  would  be 
amended  by  revising  paragraph  (a)  and 
adding  paragraphs  (c),  (d).  and  (e)  to 
read  as  follows: 

§381.456    Nutrient  content  claims  for 
"light"  or  "lite." 

(a)  General  requirements.  The 
following  nutrient  content  claims  using 
the  term  "light"  or  "lite"  to  describe  a 
product  may  be  used  on  the  label  and 
in  labeling,  provided  that  the  product  is 
labeled  in  compliance  with  21  CFR 
101.56.  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.56  (b)(3)(ii),(c)(l)(ii)(B), 
(c)(2)(ii)(B),and(g);and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  381  413(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  *   *   * 

(c)  Quantitative  information 
comparing  the  level  of  calories  and  fat 
content  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  is  declared  adjacent 
to  the  most  prom.inent  claim  or  to  the 
nutrition  information  (e.g  .  "lite  'this 
product'— 200  calories,  4  g  fat;  regular 
■reference  product'— 300  calories,  8  g  fat 
per  serving");  and 

(d)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  food  it  replaces,  regardless  of 


the  level  of  calories  and  fat  content  in 
the  reference  food,  is  declared  adjacent 
to  the  most  prominent  claim  or  to  the 
nutrition  information  (e.g  ,  "lite  'this 
product'— 500  mg  sodium  per  serving; 
regular  'reference  product'— 1,000  mg 
per  serving";  or  "lite  "this  product'— 170 
mg  sodium  per  serving;  regular 
'reference  product' — 350  mg  per 
ser\^ing"). 

(e)  The  term  "lightly  salted"  may  be 
used  on  a  product  to  which  has  been 
added  50  percent  less  sodium  than  is 
normally  added  to  the  reference  food  as 
described  in  21  CFR  101.13(j)(l)(i)(B) 
and  (j)(l)(ii){B),  provided  that  if  the 
product  is  not  "low  in  sodium"  as 
defined  in  21  CFR  101.61fb){4),  the 
statement  "not  a  low  sodium  food"  shall 
appear  adjacent  to  the  nutrition 
information  and  the  information 
required  to  accompany  a  relative  claim 
shall  appear  on  the  label  or  labeling  as 
specified  in  21  CFR  101.13(j)(2). 

20.  Section  381.460  would  be  revised 
to  read  as  follows: 

§381.460    Nutrient  content  claims  for 
calorie  content. 

(a)  Nutrient  content  claims  about  the 
calorie  content  of  a  product  may  be  used 
on  the  label  or  in  labeling  in  accordance 
with  21  CFR  101.60,  except: 

(1)  The  placement  of  the  comparison 
statement  at  21  CFR  101.60(b)(4)(ii)(B), 
(b)(5)(ii)(B).  (c)(4)(ii)(B).  and  (c)(5)(ii)(B); 
and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §381.413(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  Quantitative  information 
comparing  the  level  of  calories  and 
sugars  in  the  individual  food  product 
per  labeled  serving  size  v\ith  that  of  the 
reference  food  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  information 
(e.g..  "calorie  content  has  been  reduced 
from  150  to  100  calories  per  serving";  or 
"sugar  content  has  been  lowered  from  8 
g  to  6  g  per  serving"). 

(c)  Quantitative  information 
comparing  the  level  of  calories  and 
sugars  in  the  meal  product  per  specified 
weight  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (eg.,  "calorie 
content  has  been  reduced  from  110 
calories  per  3  oz  to  80  calories  per  3  oz"; 
or  "sugar  content  has  been  reduced  from 
17  g  per  3  oz  to  13  g  per  3  oz"). 

21.  Section  381.461  would  be  revised 
to  read  as  follows: 

§381.461     Nutrient  content  claims  for  the 
sodium  content. 

(a)  Nutrient  content  claims  about  the 
sodium  content  of  a  product  may  be 


used  on  the  label  and  in  labeling  in 
accordance  with  21  CFR  101  61,  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.61(b)(6)(ii)(B),  (b)(7)(u)(B),  and 
(c)(2)(iii);  and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  381.413(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  Quantitative  information 
comparing  the  level  of  the  sodium  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "sodium 
content  has  been  lowered  from  300  to 
150  mg  per  serving"). 

(c)  Quantitative  information 
comparing  the  level  of  sodium  in  the 
meal  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "sodium  content  has 
been  reduced  form  220  mg  per  3  oz  to 
150  mg  per  3  oz"). 

(d)  If  the  product  is  not  sodium  free, 
the  statement  "not  a  sodium  free  food" 
or  "not  for  control  of  sodium  in  the 
diet"  appears  adjacent  to  the  nutrition 
information  of  the  product  bearing  the 
claim. 

22.  Section  381.462  would  be 
amended  by  revising  paragraphs  (a)(2), 
(a)(3),  (a)(5),  (a)(ll),  (a)(13).  and  (a)(16). 
and  adding  paragraphs  (d)  through  (f)  to 
read  as  follows: 

§  381.462    Nutrient  content  claims  for  fat, 
fatty  adds,  and  cholesterol  content  of  meat 
products. 

(a)  *   *   * 

(2)  21  CFR  101.62(b),  except: 

(i)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.62(b)(4)(ii)(B)  and  (5)(ii)(B): 
and 

(ii)  The  meal  products  definition  shall 
be  as  prescribed  in  §  381.413(1),  there 
will  be  no  provision  for  main  dish 
products,  and  the  following  provision 
shall  be  added:  A  synonym  for  the  terra 

" percent  fat  free  "  is  " 

percent  lean"; 

(3)  21  CFR  101.62(c).  p.xcept: 

(i)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.62(c)(4){ii)(B)  and  (5)(ii)(B); 
and 

(ii)  There  will  be  no  disclosure  of  the 

level  of  total  fat  and  cholesterol  in  the 

food  in  immediate  proximity  to  such 

claim  each  time  the  claim  is  made,  the 

meal  products  definition  shall  be  as 

prescribed  in  §  381.413(1),  and  there  will 

be  no  provision  for  main  dish  products; 
(4).    .   . 


(5)  21  CFR  101.62(d)(l)(i)  (A)  through 
(D)  and  (d)(l)(ii)(F).  except  the 
placement  of  the  comparison  statement 
on  the  product  label  at  21  CFR 
101.62(d)(l)(ii)(F)(2),  and  there  will  be 
no  provision  for  main  dish  products; 

•  *        •        •        * 

(ll)21CFRl01.62(d)(2)(iii)(E), 
except  the  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.62(d)(2)(iii)(E){^); 

(12)  *   *   • 

(13)2lCFRl01.62(d)(4)(i)(A) 
through  (C),  except  the  placement  of  the 
comparison  statement  on  the  product 
label  at  21  CFR  101.62(d)(4)(i)(C)(2); 
«        •        •        •        • 

(16)21  CFR  101.62(d)(5)(i)  (A) 
through  (C),  except  the  placement  of  the 
comparison  statement  on  the  product 
label  at  21  CFR  101.62(d)(5)(i)(C)(2). 

•  •        •        *        • 

(d)(1)  Quantitative  information 
comparing  the  level  of  fat  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "fat  content 
has  been  reduced  from  8  g  to  4  g  per 
serving"). 

(2)  Quantitative  information 
comparing  the  level  of  fat  in  the  meal 
product  p>er  specified  weight  with  that 
of  the  reference  food  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
such  claim  or  to  the  nutrition 
information  (e.g..  'fat  content  has  been 
reduced  from  8  g  per  3  oz  to  5  g  per  3 
oz"). 

(e)(1)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "saturated 
fat  reduced  from  3  g  to  1.5  g  per 
ser\'ing"). 

(2)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  meal  product  per  specified  weight 
with  that  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  content 
has  been  reduced  from  2.5  g  per  3  oz  to 
1.5  g  per  3  oz"). 

(f)(1)  Quantitative  information  for 
claims  of  cholesterol  free,  low 
cholesterol,  or  reduced  cholesterol 
comparing  the  level  of  cholesterol  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g..  "contains  no 
cholesterol  compared  with  30  mg  in  one 
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serving  of  n'forence  food';  contains  11 
g  of  fat  per  serving";  or  "cholesterol 
lowered  from  30  mg  to  5>mg  per  sen,'ing; 
contains  13  g  of  fat  per  starving"). 

(2)  Quantitative  information 
comparing  the  level  of  cholestrol  in  the 
meal  product  per  specified  weight  with 


that  of  the  reference  food  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g..  "cholesterol  content 
has  been  reduced  from  35  mg  per  3  oz 
to  25  mg  per  3  oz"). 


Done  at  Washington,  EX:.  on  March  9, 
1994 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  &■ 
Inspection  Services. 
IFR  Doc.  94-6011  Filed  3-15-94;  8:45  am! 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  93-022P] 

Nutrition  Labeling  of  Meat  and  Poultry 
Products;  Technical  Amendments 

AGENCY:  Food  Safety  and  Inspection 
StT\  10^  USDA.. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  its  final  nutrition  labeling 
regulations,  which  permit  voluntary 
nutrition  labeling  on  single-ingredient, 
raw  meat  and  poultry-  products  and 
establish  mandator,'  nutrition  labeling 
for  all  other  meat  and  poultry  products, 
with  certain  exceptions.  FSIS  is  taking 
this  action  to  address  inconsistencies  in 
the  regulations,  improve  their  accuracy, 
and  correct  unintended  technical 
consequences  of  the  regulations,  in 
order  to  provide  consumers  with  the 
most  informative  labeling  system 
possible.  Most  of  the  changes  FSIS  is 
proposing  are  designed  to  parallel 
technical  amendments  the  Food  and 
Drug  Administration  (FDA)  made  to  its 
regulations  that  require  nutrition 
labeling  on  most  foods  under  its 
jurisdiction. 

DATES;  Comments  must  be  received  on 
nr  before  May  16,  1994. 
ADDRESSES;  Wntten  comments  to: 
Policy  Office,  ATTN:  Diane  Moore,  FSIS 
Hearing  Clerk,  room  3171.  South 
Building.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  Oral  comments 
as  provided  by  the  Poultry  Products 
Inspection  Act  should  be  directed  to  Mr. 
Charles  Edwards  at  (202)  254-2565.  (See 
also  '  Cxjmments"  under  SUPPLEMENTARY 
INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards.  Director.  Product 
Assessment  Di\-ision.  Regulatory 
Programs.  Food  Safety  and  Inspection 
Ser\-ice,  U.S.  Department  of  .Agriculture, 
Washington,  DC  20250.  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
justice  Reform  States  and  local 
junsdictions  are  pn^empted  under  the 
Federal  Meat  lnsptH:tion  Act  (FMLA)  and 
the  PoulUy  Products  Inspection  Act 


(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry*  products  that  are  misbranded  or 
aduherated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entr>'  in  the  United  States.  Under 
the  FMIA  and  PPIA.  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  proposed  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  mubt  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  proposed  rule,  if 
the  challenge  involves  any  decision  of 
an  inspector  relating  to  inspection 
services  provided  under  the  FMIA  or 
PPLA.  The  administrative  procedures 
specified  in  9  CFR  parts  335  and  381, 
subpart  W,  must  be  exhausted  prior  to 
any  judicial  challenge  of  the  application 
of  the  provisions  of  this  proposed  rule 
with  respect  to  labeling  decisions. 

Effect  on  Small  Entities 

The  Admanistrator,  FSIS,  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  effect  on  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  The 
proposed  rale  would  clarify  and 
improve  understanding  of  certain 
provisions  of  the  nutrition  labeling 
regulations.  The  Administrator  finds 
that  this  proposed  rule  would  result  in 
positive  benefits  because  it  would 
enable  official  establishments  to  more 
easily  comprehend  the  regulations  and 
facilitate  their  implementation.  The 
proposal  would  not  impose  any  new 
requirements  on  the  affected 
establishments.  Small  meat  and  poultry' 
establishments  are  exempt  from 
nutrition  labeling,  provided  the  labels  of 
their  products  bear  no  nutrition  claims 
or  information.  Therefore,  most  small 
estabhshments  would  not  be  affected  by 
this  proposed  rule. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 


proposed  rule.  Written  comments 
should  be  sent  to  the  Policy  Office  and 
refer  to  Docket  No.  93-022P.  Any 
person  desiring  an  opportunity  for  an 
oral  presentation  of  views,  as  provided 
by  the  Poultry  Products  Inspection  Act, 
should  make  such  a  request  to  Mr. 
Charles  Edwards,  so  that  arrangements 
can  be  made  for  such  views  to  be 
presented.  A  record  will  be  made  of  all 
views  orally  presented.  All  comments 
submitted  in  response  to  this  proposed 
rule  will  be  available  for  public 
inspection  at  the  Policy  Office  from  9 
a.m.  to  12:30  p.m.  and  from  1:30  p.m. 
to  4  p.m..  Monday  through  Friday. 

Background 

On  January  6,  1993,  FSIS  published  in 
the  Federal  Register  final  regulations  on 
nutrition  labeling  for  meat  and  poultrv' 
products  (58  FR  632).  FSIS's  nutrition 
labeling  regulations  are  designed  to 
parallel,  to  the  extent  possible,  FDA's 
final  regulations  on  nutrition  labeling. 
FDA"s  regulations  were  published  in  the 
Federal  Register  simultaneously  with 
FSIS's  publication. 

Following  publication  of  its  final 
regulations,  FSIS  received  comments 
from  various  interested  parties 
contending  that  portions  of  its 
regulations  were  unclear,  contained 
technical  unintended  consequences  in  a 
specific  provision,  or  were  not  parallel 
to  FDA's  nutrition  labeling  regulations. 
After  considering  these  comments  and 
conducting  an  in-depth  review  of  FDA's 
final  nutrition  labefing  regulations,  FSIS 
issued  technical  amendments  to  its  final 
regulations  in  an  interim  final  rule 
published  on  September  10,  1993  (58  FR 
47624). 

On  August  18,  1993,  FDA  published 
corrections  and  technical  amendm.ents 
(58  FR  44020,  44039,  and  44063)  to  its 
final  regulations  in  response  to 
comments  received  on  its  final  rule. 
Many  of  the  provisions  amended  in  the 
August  18,  1993,  publication  were 
cross-referenced  by  FSIS  in  its  final 
nutrition  labeling  regulations.  The 
provisions  related  to  nutrient 
declarations,  label  format,  serving  sizes, 
equivalent  metric  quantity,  servings  per 
container,  reference  amounts,  nutrient 
content  claims,  saturated  fat  free  claims, 
foods  for  infants  and  children  under  4 
years  of  age.  and  packages  with  less 
than  12  square  inches  of  space.  FSIS 
conducted  a  thorough  review  of  FDA's 
amendments  and  comments  received 
and  concluded  that  additional 
amendments  to  the  FSIS  nutrition 
labeling  regulations  were  necessary^ to 
provide  greater  clarity,  accuracy,  and 
consistency  wnth  FDA's  regulations,  and 
to  satisfy  concerns  of  commenters. 
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Accordingly,  FSI3  is  proposing  to 
amend  its  final  nutrition  labeling 
regulations  by  adopting  certain  changes 
made  by  FDA  in  cross-referenced 
provisions  and  amending  certain  of  its 
OM^-n  provisions  to  be  consistent  v.-ith 
those  changes.  In  addition,  FSIS  is 
proposing  to  conect  the  terminology  for 
extra  lean  ground  beef  in  a  provision  of 
the  final  nutrition  labeling  regulations 
and  to  correct  an  oversight  in  the 
Federal  poultry  products  inspection 
regulations  related  to  product  analyses. 

Elements  of  Proposed  Role 

Serving  Sizes 

FSIS  acknowledges  that  the  variety  of 
specifications  for  products  in  discrete 
units  which  is  contained  in  a  single 
paragraph  at  9  CFH  3t7.30Q(aM3)  and 
381.409(a.*f3)  may  be  confusing.  For  this 
reason.  FSIS  ia  proposing  to  subdivide 
the  single  paragraphs  of  9  CFR 
317.309(aX3)  and  331.409(a)(3)  info  9 
CFR  317.309{aM3Ki)  through  (iv)  and 
38-l.409(aK3)(i)  through  Civ),  reorder 
some  of  the  informaton,  and  maie 
minor  editorial  chang»^  to  improve 
clarity-  For  example,  the  proposed, 
revisions  at  9  CFR  317.309(3)f3)(ii)  and 
381.409{aH3Mii)  make  it  expHcit  that  for 
products  in  discrete  units  that  contain 
between  50  and  67  percent  of  the 
reference  amount,  the  manufacturer  may 
declare  the  serving  size  as  either  one  or 
two  units. 

In  its  final  nutrition  labeling  rule, 
FSIS  inadvertently  on^.irted  provisions 
on  how  to  declare  serving  sizes  for 
pnxhicts  made  up  of  distinct  and 
separate  ^ds  packaged  together  in  the 
same  container  and  intended  to  be 
consumed  together  when  the 
manufecfurtT  -hcxfses  to  hst  the 
nutrition  information  separatehy  for 
efech  component.  Thpf?  products 
include  "complete*'  products,  such  as 
chow  mein  components  in  multiple 
cans  and  pizza  mix  with  a  prepared 
crust,  and  mixes  and  kits  with  separate 
packets  that  require  the  addition  of 
water  or  ether  ingredi.^ts,  sych  as 
soups  and  stir-fry  kits.  Also  inchxled 
are  products  that  are  distind  and 
separate  foods  packaged  together  in  the 
same  container  and  intended  to  be 
consumed  together,  e.g..  chicken  wings 
with  a  dipping  sauce,  turkey  with  gravy 
packet,  and  ham  with  glaze  packet. 

For  a  number  of  these  f>roducts,  the 
pen.ir>g  size  can  be  expressed  as  the 
amount  of  the  main  rngredipnt  plus 
proportioned  mmor  ingredients  based 
on  the  "reference  amount  for  the 
combined  product."  An  example  of  the 
"reference  amount  for  the  combined 
product"  calculated  for  a  package  of  six 
chicken  nuggets  werghtng  170  grams  (g) 


and  barbecue  sauce  weighing  100  grams 
is  135  grams:  i.e..  85  grams  for  nuggets 
and  50  grams  for  sauce.  The  serving  size 
for  the  composite  product  could  be 
expreysed  as  "3  chicken  nuggets  with 
sauce  (135g),  '  and  the  serving  size  for 
each  component  could  be  expressed  as 
"3  nuggets  fSSg)"  and  either  "barbecuo 
sauce  for  3  nuggets  TSOg]-  or  "3  tbsp 
sauce  (SOgi,*  if  50  grams  of  sauce  makes 
3  tablespoons.  The  niimber  of  ser.L".gs 
for  this  package  would  be  two!  FSIS  is 
proposing  to  add  new  paragraphs  at  9 
CFR  317.309faK3Kv;)  and 
381  409(a)(3)(vi)  to  provide  the  option 
described  above  for  serving  sizes  for 
products  that  consist  of  two  or  uiore 
foods  that  are  packaged  and  presenttd 
to  be  consumed  together.  FDA  amended 
provisions  al  21  CFR  101.9(b)(2)  (ii)  and 
(iii)  to  provide  the  same  option  for 
products  in  large  discrete  units  usually 
divided  for  consumption  and 
nondiscrete  bulk  products,  respectivel". 
In  order  to  accommodate  this  option  in 
21  CFR  101  9(b»<5k  as  well  as  other 
changes.  FDA  revised  the  section 
considerably.  For  clarity,  FSIS  is 
profKjsing  to  delete  its  cross-reference  to 
21  CFR  101  9(b;.(5)  at  9  CFR 
317.309(aMl>and  381.409(a)(1)  and 
Incorporate  the  pertinent  provisions 
into  9  CFR  317.309(a)(6)  and 
381.409(a)(6).  The  option  to  specifically 
allow  proportioning  of  minor 
ingredients  to  the  ma;.or  fngredients 
appears  at  9  CFR  317.309(aj(6)(vi)  and 
381  409(a«6«viX  Also.  FSIS  is 
proposing  to  delete  reference  to  the  term 
"pcotion"  at  9  CFR  317.309(a)(1), 
381.409(aMl).  317.312(ak  and  381. 412(a) 
because  it  is  no  kmger  defined  in  the 
nutrition  labeling  regulations. 

At  9  CFR  31 7.309(a)  and  381.409(a), 
FSIS  cross-refereiKred  provisions 
pertaining  to  serving  sizes  at  21  CFR 
101.9(b)  (1)  and  (2)  except  (2Ki).  and  21 
CFR  101.9(b)  (5)  through  (9)  except 
(b)f5)(iii).  By  cross-referencing  21  CFR 
101.9(b)(6).  FSrS  provided  that  single- 
serving  containers  of  products  with 
large  reference  amounts,  i.e  .  equal  to  or 
greater  than  100  grams  or  milliliters, 
may  declare  one  or  two  servings  per 
container  if  they  contain  more  than  150 
percent  but  less  than  200  f>ercent  of  the 
reference  amount.  This  provision 
applies  to  products  that  are  "packaged 
and  sold  individuaJhy."  Similar 
provisions  at  9  CFR  31 7.309(a)(3)  and 
381.409{3)(3)  for  products  within  multi- 
serving  packages  were  inadvertently 
omitted.  This  unintended  inconsistency 
woukf  allow  indi\-idual  units  packaged 
and  sold  separatefy  to  be  labeled  as  one 
or  two  servings  while  not  permitting  the 
same  label  declaration  on  the  same 
product  when  sold  as  part  of  a  multi- 


serving  packaga  To  correct  this 
oversight  FSIS  is  proposing  to  add  a 
new  paragraph  at  9  CFR  317.309(aK3)(v) 
and  381  409(a)(3)(v)  to.permit  products 
within  m.ulti-serving  packages  to  be 
declared  as  one  or  two  servings  if  they 
meet  the  criteria  described  above. 

FSIS  also  realizes  thai  the  provisions 
for  single-ser^-ina  containers  at  21  CFR 
101.9(b)(5)  and  «ie  provisions  for 
individually  packaged  products  within 
multi-ser\'ing  containers  at  9  CFR 
317  309(a)(3)  and  381.40g(a)(3)  could 
produce  Inconsistent  labeling  on  the 
inner  aiid  outer  packaging  of  these 
products.  For  example,  if  labeled  and 
sold  individually,  mini  pizzas  weighing 
50  grams  could  be  considered  single- 
sening  packages,  and  the  serving  size 
would  be  one  mini  pizza.  However,  if 
several  mini  pizzas  were  packaged 
within  a  multi-servi.'ig  package,  the 
serving  size,  when  determined  in 
accordance  with  9  CFR  317.309(a)(3) 
and  381.409(aK3).  is  the  number  of 
whole  units  that  most  closely 
approximates  the  reference  amount  for 
the  product  category,  which  is  140 
grama.  Therefore,  the  ser\inB  size  for  a 
mulU-sen'ing  package  woukf  be  three 
raici  pizzas,  and  a  box  containing  15 
mini  pizzas  would  be  labeled  wim  five 
servings  per  container.  If  each  of  the 
mini  pizzas  in  the  multi-serving  package 
is  labeled  as  a  single  serving,  thie  outer 
and  inner  labeling  would  have 
inconsistent  nutrient  values  on  a  per 
serving  basis.  To  prevent  this  ambiguity, 
FSIS  is  proposing  to  add  a  new 
paragraph  at  9  CFR  317.309(a)(3)(vii) 
and  381  409faX3Xvti>lo  provide  for  a 
serving  size  declaration  of  one  unit  for 
products  containing  several  individual 
single- serving  containers  that  are  fully 
labeled,  and  to  adopt  the  change  to  21 
CFR  101,9{b)(8)Civ)  OQ  the  number  of 
servings  when  a  product  contains  such 
individually  labeled  coctainers.  Ail  of 
these  provisions  require  that  «*och  of  the 
individual  units  bears  all  required 
labeling  in{c.Tr.ation.  including 
nutrition  labeling, 

FSIS  and  FDA  also  determined  that 
for  products  requiring  further 
preparation,  where  the  entire  contents 
of  the  package,  e.g..  a  pizza  kit.  are  used 
to  prepare  a  large  discrete  unit  usually 
divided  into  fractional  slices  for 
consumption,  e.g.,  a  pizza,  the  most 
appropriate  household  measure  for  th^  ' 
serving  size  is  the  fraction  of  the  box 
that  makes  the  "reference  amount  for 
the  unprepared  product."  The  provision 
at  21  CFR  101.9(b)(2)(ii)  has  been 
amended  to  incorporate  this  change. 
FSIS  Is  prt^Kjsing  to  cross-reference  this 
provision,  as  amended.  FSIS  is  also 
proposing  to  add  new  paragraphs  at  9 
CFR  317.309(a)(5)(v)  and 
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.381  409(a)(6)(v)  to  provide  that,  in  these 
circumstances,  the  fraction  of  the 
package  is  to  be  used  to  express  the 
serving  size. 

FSIS  acknowledges  that  allowing  for 
only  whole  numbers  of  tablespoons 
poses  a  significant  problem  for 
concentrated  products  that  require 
further  preparation,  especially  those 
reconstituted  with  water.  Consideration 
of  the  1  to  2  tablespoon  range  was 
madvertently  omitted  in  the  final  rule 
and  FSIS  is  correcting  this  omission. 
FSIS  is  proposing  to  amend  9  CFR 
317  309(a)(6)  and  381  409(a)(6)  to  allow 
use  of  the  fractions  ''3.  Vi.  and  -6 
tablespoons  between  1  and  2 
tablespoons.  This  action  is  consistent 
with  an  FDA  amendment  to  make  the 
.same  allowance 

FSIS  IS  proposing  to  add  new 
paragraphs  at  9  CFR  317.309(a)(6)(iv) 
and  381.409(a)(6)(iv)  which  state  that 
household  units  for  serving  sizes  of 
single-serving  containers,  meal-type 
products,  and  individually  packaged 
products  within  multi-serving 
containers  must  be  stated  using  a 
description  of  the  container,  e.g..  can, 
box,  package,  meal,  or  dinner,  and  that 
the  serving  sizes  of  other  discrete  units 
must  be  stated  using  a  description  of  the 
individual  unit;  e.g  .  wing,  slice,  link,  or 
patty  These  provisions  would  alleviate 
any  ambiguity  between  9  CFR 
317  309(a)(3)  and  381.409(a)(3)  and  9 
CFR  317  309(a)(6)  and  381.409(a)(6). 
and  add  requirements  that  were 
inadvertently  omitted  from  the  final 
rule. 

t:quivalent  Metric  Quantity 

FSIS  noted  in  its  final  rule  that  two 
different  values  for  the  gram  equivalent 
weight  of  a  product  could  appear  on 
labels  of  single-serving  containers  and 
meal-type  products  when  the  net 
quantity  of  contents  statement  bearing 
the  metnc  equivalent  and  the  serving 
size  refer  to  the  same  amount  of  product 
in  the  containers  For  example,  the  net 
quantity  of  contents  for  a  5-ounce 
burrito  would  be  142  grams,  which  is 
obtained  by  muhiplying  28.35  grams  by 
5,  while  the  scr\ing  size  declaration  for 
the  same  bumto  would  be  expressed  as 
'1  burrito  (140g),"  which  is  obtained  by 
multiplying  28  grams  by  5.  If  a 
manufacturer  chose  to  declare  the 
met,nc  equivalent  weight  for  this  single 
serving  of  burrito,  the  two  discrepant 
values  could  potentially  cause 
consumer  confusion.  A  manufacturer  is 
not  required  to  declare  the  metric 
equivalent  weight  on  single-serving 
containers  and  meal-type  products  if  it 
appears  in  the  net  quantity  of  contents 
statement,  but  FSIS  has  determined  that, 
if  a  manufacturer  optionally  declares  the 


metric  equivalent,  the  serving  size 
declaration  should  agree  with  the  net 
contents  declaration.  FDA  created  a  new 
provision  at  21  CFR  iai.9(b)(7)(i)  that 
ensures  agreement  between  serving  size 
and  net  quantity  values.  FSIS  is 
proposing  to  adopt  this  new  provision. 

To  achieve  greater  consistency  with 
FDA  provisions.  FSIS  is  proposing  to 
adopt  the  change  made  at  21  CFR 
101.9(b)(7)(ii),  to  correct  for  the 
omission  of  rounding  rules  for 
millihters  for  liquids.  The  proposal 
would  require  that,  when  it  is  necessary 
to  round  the  parenthetical  milliliter 
equivalent  of  the  household  measure, 
the  equivalent  should  be  rounded  to  the 
nearest  whole  number,  except  for 
quantities  that  are  less  than  5  milliliters. 
Millihter  amounts  between  2  and  5 
should  be  rounded  to  the  nearest  0.5 
milliliter,  and  amounts  less  than  2 
should  be  expressed  in  0.1-milliliter 
increments. 

Also.  FDA  divided  21  CFR  101.9(b)(7) 
into  subparagraphs  and  made  minor 
editorial  changes  to  improve  clarity. 
FSIS  agrees  with  the  changes  made  at  21 
CFR  101.9(b)(7)  and  is  proposing  to 
cross-reference  21  CFR  101.9(b)(7). 
except  the  new  provision  at  fb)(7)(v) 
which  pertains  to  additional  descriptive 
information. 

Sen'ings  Per  Container 

To  improve  the  clarity  of  the 
provisions  on  servings  per  container, 
FDA  divided  21  CFR  101.9(b)(8)  into 
subparagraphs  and  made  minor  editorial 
changes.  FSIS  agrees  with  these  changes 
and  is  proposing  to  cross-reference  this 
section,  as  amended. 

FSIS  noted  a  problem  in  the 
provisions  of  its  final  regulations  for 
declaring  the  number  of  serv ings  per 
container  for  some  individually 
packaged  products  containing  at  least 
200  percent  of  the  reference  amount  and 
packaged  within  multi-serving 
packages  For  example,  if  a  bulk  package 
of  sausage  contains  three  inner 
packages,  each  of  which  makes  5.2 
servings,  each  inner  package  label 
would  have  to  declare  the  servings  per 
container  as  "about  5."  That  declaration 
implies  the  total  package  contains  15 
servings  (5  times  3).  However,  if  the 
amount  of  sausage  in  all  three  packages 
were  counted,  the  total  package  actually 
contains  15.6  servings  (5.2  times  3).  and 
its  label  would  declare  the  servings  per 
container  as  "about  16." 

To  correct  this  problem  and  avoid 
consumer  confusion.  FSIS  is  proposing 
to  cross-reference  a  new  provision  at  21 
CFR  101.9(b)(8)(v)  which  provides  that 
the  number  of  servings  be  determined 
by  multiplying  the  number  of  servings 
per  individual  inner  unit  by  the  total 


number  of  irmer  units.  In  the  sausage 
example,  the  serving  size  would  be 
approximately  1/5  of  an  individual  unit, 
and  each  unit  would  carry  a  servings- 
per-container  statement  of  "about  5." 
The  number  of  servings  in  the  entire 
package  would  be  "about  15"  (3 
packages  times  "about  5"  servings  per 
package). 

Nutrient  Declarations 

At  9  CFR  317.309(b)  and  381.409fb). 
FSIS  cross-referenced  provisions 
pertaining  to  nutrient  declarations  at  21 
CFR  101.9(c)(1)  through  (c)(9l.  except 
(c)(l)(i)(E),  bomb  calorimetry,  and 
(c)(7)(ii).  use  of  nitrogen  conversion 
factors  other  than  6.25.  At  21  CFR 
101.9(c)(1),  requirements  were  included 
for  calorie  content  calculations  using 
general  or  specific  factors  without 
specifying  whether  only  the  final  calorie 
determination  should  be  rounded,  or 
whether  the  actual  quantitative  values 
for  protein,  total  carlxihydrate,  total  fat. 
and  ingredients  with  specific  food 
factors  should  be  rounded  before  the 
calculation  is  performed.  FSIS  and  FDA 
concluded  that  calorie  declaration 
should  be  calculated  with  as  much 
precision  as  possible  up  to  the  point  of 
final  rounding.  FDA  amended  21  CFR 
101.9(c)(1)  to  state  that  where  specific  or 
general  food  factors  are  used,  the  factors 
should  be  applied  to  the  unrounded 
amounts  of  the  food  components.  FSIS 
is  proposing  to  cross-reference  this 
provision,  as  amended. 

Both  FSIS  and  FDA  received 
comments  concerning  the  definition  of 
"lean"  that  convinced  them  to  change 
the  saturated  fat  criterion  in  the 
definition  of  this  term  to  a  maximum  of 
4.5  grams  or  less  of  saturated  fat.  FSIS 
included  this  change  in  its  interim  rule 
on  technical  amendments  published  on 
September  10,  1993,  and  FD.'K  included 
the  same  change  in  its  rule  on  August 
18,  1993.  As  a  consequence  of  the 
change,  both  agencies  believe  it  is 
necessary  to  require  that  levels  of  fat. 
saturated  fat.  and  poly-  and 
monounsaturated  fat  below  5  grams  per 
serving  be  declared  in  half-gram 
increments  rather  than  below  3  grams. 
This  action  would  prevent  consumer 
confusion  because  the  declared  values 
on  labels  would  be  consistent  with  the 
definitions  of  nutrient  content  claims. 
Provisions  at  21  CFR  101.9(c)(2)(i).  (ii). 
and  (iii)  have  been  amended  to  require 
half-gram  reporting  increments  below  5 
grams  for  the  four  nutrients.  FSIS  is 
proposing  to  cross-reference  these 
provisions,  as  amended.  In  addition, 
FSIS  is  proposing  to  amend  9  CFR 
317.309(d)  and  381.409(d)  to  provide 
the  same  consistency  in  declared  values 
for  stearic  acid,  a  component  of 
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saturated  fat.  The  proposal  would 
require  that  stearic  acid  content  below 
5  grams  per  serving  be  declared  in  half- 
gram  increments. 

FSIS  believes  that  the  required 
disclosure  of  poly-  and 
monounsaturated  fat  in  the  nutrition 
labeling  of  a  "fat  free"  food  serves  no 
useful  purpose  because  no  additional 
information  would  be  provided  to 
consumers.  FDA  has  revised  21  CFR 
101.9(c)(2)  (ii)  and  (iii)  to  remove  the 
required  disclosure  of  poly-  and 
monounsaturated  fat  when  fatty  acid  or 
cholesterol  claims  are  made  on  products 
that  meet  the  criteria  for  a  "fat  free" 
claim.  FSIS  is  proposing  to  cross- 
reference  these  provisions,  as  amended. 

To  provide  consistency  with  the 
incremental  rounding  at  2,  5,  and  10- 
percent  increments  required  for 
vitamins  and  minerals,  21  CFR 
101.9(c)(8)(\'i)  has  been  revised  to 
require  that  the  vitamin  A  that  is 
present  as  fcefo-carotene  is  to  be 
declared  in  the  same  increments  as 
provided  for  vitamins  and  minerals 
instead  of  to  the  nearest  10-percent 
increment.  FSIS  believes  this  change 
will  provide  more  precise  information 
about  6e/a-carotene  contents,  and 
compatible  declaration  of  vitamin  A  and 
6eta-carotene  would  assist  consumers  to 
understand  the  nutrition  labeling.  FSIS 
is  proposing  to  cross-reference  this 
provision,  as  amended. 

Inadvertently,  this  provision  failed  to 
provide  expressly  how  the  declaration 
of  fceia-carotene  is  to  be  presented.  FSIS 
and  FDA  believe  it  is  necessary  to 
require  that  information  on  beta- 
carotene  be  formatted  to  convey  to  the 
consumer  that  it  is  a  subcomponent  of 
vitamin  A.  FDA  has  amended  21  CFR 
101.9(c)(8)(vi)  to  include  this 
requirement.  FSIS  is  proposing  to  cross- 
reference  this  provision,  as  amended,  to 
require  that,  when  vitamins  and 
minerals  are  arranged  in  a  single 
column,  the  information  on  beta- 
carotene  is  to  be  indented  under  the 
information  on  vitamin  A,  and,  when 
vitamins  and  minerals  are  arrayed 
horizontally,  the  declaration  of  beta- 
carotene  is  to  be  placed  in  parenthesis 
after  the  declaration  of  vitamin  A. 

Format 

At  9  CFR  317.309(e)  and  381.409(e), 
FSIS  cross-referenced  format  elements 
as  provided  at  21  CFR  101.9(d).  Section 
101.9(d)(l){ii)(D)  of  FDA's  regulations 
hmited  the  proximity  of  one  letter  to 
another  with  a  numeric  kerning  value  of 
-4  setting,  which  was  intended  to 
apply  to  all  type  systems.  However, 
there  is  no  single  numeric  kerning  value 
apphcable  to  all  type  systems.  For  this 
reason  FDA  has  replaced  the 


requirement  to  state  instead  that 
"Letters  should  never  touch."  FSIS  is 
proposing  to  cross-reference  this 
provision,  as  amended. 

Type  size  specifications  at  21  CFR 
101.9(d)(l)(iii)  did  not  address  several 
statements  that  may  be  declared  within 
the  display  of  nutrition  infonnation, 
such  as  the  declaration  of  percent  of 
vitamin  A  present  as  6e/o-carotene  and 
the  statement  "Not  a  significant  source 

of ."  In  apparent  conflict. 

the  last  sentence  of  21  CFR 
101.9(c)(8)(iii),  which  pertained  to 
vitamin  and  mineral  declarations, 
required  that  the  "Not  a  significant 

source  of ."  Statement  be 

in  the  same  type  size  as  nutrients  that 
are  indented:  i.e.,  in  8-point  tvpe,  while 
FDA's  sample  labels  showed  the 
statement  in  6-point  tvpe.  The  provision 
at  21  CFR  101.9(d)(l)('iii)  has  been 
amended  to  correct  this  technical  error. 
The  corrected  provision  specifies  that  6- 
point  type  shall  be  used  for  all 
information  contained  within  the 
nutrition  information  display,  except  for 
the  heading  "Nutrition  Facts"  which 
must  be  set  in  a  type  that  is  larger  than 
all  other  print  in  the  display,  and  for  the 
information  required  at  21  CFR  101.9(d) 
(3).  (5),  (7),  and  (8)  which  must  be  no 
smaller  than  8-point  tvpe.  FSIS  is 
proposing  to  cross-reference  this 
provision,  as  amended.  FSIS  is  also 
proposing  to  adopt  the  change  made  to 
21  CFR  101.9(c)(8){ii.)  that  removes  the 
conflicting  sentence. 

FSIS  agrees  with  FDA  that  21  CFR 
101.9(d)(7)  needed  to  be  corrected  to  be 
inclusive  of  all  nutrients  that  can  be 
declared  in  the  nutrition  information 
display,  not  only  those  that  are  required. 
The  wording  of  the  provision  has  been 
changed  from  "nutrients  required  by 
paragraph  (c)  of  this  section"  to 
"nutrient  information  for  both 
mandatory  and  any  voluntary  nutrients 
listed  in  paragraph  (c)  of  this  section 
that  are  to  be  declared  in  the  nutrition 
label."  FSIS  is  proposing  to  cross- 
reference  the  provision,  as  amended, 
which  clarifies  that  the  listing  of  some 
nutrients  is  required,  and  the  listing  of 
others  is  voluntary  by  inserting  the 
word  "as"  before  "specified." 

FSIS  and  FDA  received  comments 
concerning  inconsistences  between 
quantitative  amounts  and  percent  Daily 
Values  (DV)  caused  by  dividing  the 
actual  amount  of  a  nutrient  before 
rounding,  as  required,  bv  the  Daily 
Reference  Value  (DRV^  for  the  nutrient. 
For  example,  saturated  fat  in  an  amount 
of  0.4  gram  would  be  declared  as  0 
gram,  but  its  percent  DV  would  be 
declared  as  2  percent.  FSIS 
acknowledges  this  apparent  discrepancy 
while  recognizing  there  are  legitimate 


advantages  and  disadvantages  for  using 
either  rounded  or  unrounded  values. 
FSIS  is  proposing  to  adopt  21  CFR 
101.9(d)(7)(ii)  which  has  been  amended 
to  correct  this  technical  inconsistency. 
FSIS  would  require  that  the  percent  DV 
for  all  nutrients,  other  than  protein,  be 
calculated  by  dividing  either  the 
rounded  amount  of  the  nutrient 
declared  on  the  label  or  the  actual, 
unrounded  amount  of  the  nutrient  by 
the  DRV  for  that  nutrient.  Manufacturers 
should  use  whichever  value  will 
provide  the  greatest  consistency  on  the 
product  labeling.  Where  quantitative 
amounts  must  be  declared  as  zero,  the 
rounded  values  should  be  used  to 
calculate  percent  DV.  When  unrounded 
values  support  the  basis  for  nutrient 
content  claims,  they  should  be  used. 

FSIS  believes  the  footnote  required  by 
21  CFR  101.9(d)(10)  statmg  that  fat. 
carbohydrate,  and  protein  furnish  9,  4. 
and  4  calories  per  gram,  respectively, 
can  create  consumer  confusion  because 
the  regulations  allow  for  different 
methods  of  calculating  calorie  content. 
Although  FSIS  beheves  the  public  can 
benefit  from  having  the  caloric 
conversion  factors,  the  Agency  is 
convinced  that  there  is  no  real  need  to 
make  the  information  mandatory 
because  consumers  do  not  have  to 
calculate  calories.  The  regulations 
require  that  declarations  of  calories  and 
calories  from  fat  be  stated  on  the 
labeling.  The  provision  at  21  CFR 
101.9(d)(10)  has  been  amended  to  make 
use  of  the  footnote  voluntary  and  21 
CFR  101.9(d)(1)  (iii)  and  (ll)(i)  has  been 
amended  to  delete  the  reference  to  the 
footnote  with  caloric  conversion 
information  as  a  requirement.  For 
consistency.  FSIS  is  proposing  to  cross- 
reference  these  provisions,  as  amended, 
and  adopt  changes  to  21  CFR 
101.9(d)(ll){ii)  which  allow  for  the 
presentation  of  the  infonnation 
described  above.  FSIS  is  also  proposing 
to  amend  9  CFR  317.309(0(3)  and 
381  409(0(3)  to  delete  reference  to  the 
footnote  as  required  information. 

In  response  to  many  requests  for 
greater  flexibility  in  presenting  required 
nutrition  information,  especially  for  the 
display  on  packages  that  have  more  than 
40  square  inches  of  space  available  to 
bear  labeling  but  do  not  have  sufficient 
space  to  place  the  full  vertical  format. 
21  CFR  101.9(d)(ll)  has  been  modified 
as  follows.  The  provision  has  been 
redesignated  as  21  CFR  101.9(d)(ll)(i) 
and  a  new  provision  has  been  added  at 
21  CFR  101,9(d)(ll)(iii)  to  state  that 
when  there  is  insufficient  continuous 
vertical  label  space,  i.e.,  approximately 
3  inches,  to  accommodate  tLe  required 
components  of  the  nutrition  information 
up  to  and  including  the  mandatory 
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declaration  of  iron,  the  nutntion 
information  may  be  presented  in  a 
tabular  display.  In  this  display,  the 
foomote  listing  DRV's  for  2.000  and 
2.500  calorie  diets  is  given  to  the  far 
right  of  the  display,  and  additional 
vitamins  and  minerals  beyond  vitamin 
A.  vitamin  C.  calcium,  and  iron  are 
arrayed  horizontally  following  the 
required  vitamin  and  mineral 
declarations.  A  new  provision  has  been 
added  at  21  CFR  101.9(d)(ll)(ii)  that 
provides  for  an  additional  break  to 
allow  the  continuation  of  the  list  of 
vitamins  and  minerals  beyond  the 
declaration  of  iron  to  be  moved  to  the 
right,  just  above  the  footnote  listing  the 
DRV's.  FSIS  is  proposing  to  adopt  these 
changes  and  cross-reference  the 
amended  provisions  discussed  above. 

Because  the  format  requirements  in  its 
final  mle  did  not  provide  for  listing  of 
nutrition  information  within  a  single 
nutrition  display  for  packages 
containuig  more  than  one  food  product, 
FSIS  is  proposing  to  correct  this 
oversight  by  providing  for  the  use  of  an 
aggregate  display  of  nutrition 
informiation  in  new  provisions  at  9  CFR 
317.309<eM2)  and  381.409(e)(2l.  This 
aggregate  display  is  the  same  as  that 
shownby  FDAat  21  CFR 
101.9(d)(13K:i).  A  ne-A-  provision  has 
been  added  at  21  CFR  101  9(d)(14)  to 
provide  for  the  inclusion  and  display  of 
two  languages  under  a  single  "Nutrition 
Facts"  heading.  FSIS  agrees  with  the 
change  and  is  proposing  to  adopt  the 
new  provision. 

Modified  Format 

Both  FSIS  and  FDA  allowed  format 
modifications  for  products  in  packages 
that  have  a  surface  area  available  to  bear 
labeling  of  40  or  less  squa.-e  inches  to 
include  tabular  and  linear  displays  of 
information.  At  9  CFR  317.309(0(1)  and 
and  381  409(f)(1).  FSIS  permitted 
nutrition  information  to  be  given  in  a 
linear  fashion  only  when  the  tabular 
display  could  not  be  accommodated. 
FSIS  inadvertently  used  the  term 
"label"  as  the  basis  for  determining 
whether  the  accommodation  could  be 
made.  FSIS  intended  for  package  shape 
or  size  to  be  the  determining  factor. 
Therefore.  FSIS  is  proposing  to  amend 
these  provisions  to  clarify  this  fact  and 
to  maintain  consistency  with  FDA's 
rt^quirements  for  use  of  a  linear  display. 
The  proposal  would  add  new 
paragraphs  at  9  CFR  317.309(f)(l)(ii)  and 
381.409(f)(l)(ii)  to  define  the  linear 
display  and  would  remove  the  former 
direction  that  any  subcomponents 
declared  may  be  hsted  parenthetically 
after  principal  components.  Many 
rommenters  requested  that  FSIS  and 
FLi.-\  provide  examples  of  linear 


displays.  Both  agencies  worked  together 
to  develop  such  e.xamples. 

In  its  final  rule,  FSIS  provided  for 
abbreviations  for  mandatory  nutrients 
whose  name  exceeds  10  characters.  FSIS 
believes  it  should  also  allow 
abbreviations  for  voluntary  nutrients 
because  they  become  mandatory  if 
claims  are  made.  FSIS  is  proposing  to 
amend  9  CFR  317.309(f)(2)  and 
381.409(0(2)  to  include  new 
abbreviations  as  follows;  Calories  from 
saturated  fat — Sat  fat  cal; 
Monounsaturated  fat — Monounsat  fat; 
Polyunsaturated  fat — Pol>-unsat  fat; 
Soluble  fiber— Sol  fiber  Insoluble 
fiber — Insol  fiber,  Sugar  alcohol — Sugar 
ale;  and  Other  carbohydrate — Other 
carb.  This  action  parallels  an  identical 
FDA  allowance 

Reference  Amounts 

In  its  final  rule,  FSIS  cross-referenced 
21  CFR  101.12(c)  pertaining  to  reference 
amounts  for  products  requiring  further 
preparation.  FDA  changed  the  terms 
used  in  this  section  to  improve  clarity 
and  require  manufacturers  to  use 
reference  amounts  for  unprepared  forms 
of  products,  if  those  reference  amounts 
are  containe-d  in  the  tables  at  21  CFR 
101.12(b).  The  FSIS  tables  of  reference 
amounts  are  contained  at  9  CFR 
317.312(b)  and  381.412(b).  These 
sections  contain  reference  amounts  for 
ready-to-cook  forms  of  bacon-type 
products,  sausages,  and  raw  cuts  of  meat 
and  poultry.  FSIS  never  intended  to 
limit  manufacturers  to  those  amounts 
and  allows  them  to  use  product-specific 
yields,  such  as  their  own  or  the 
^xrensive  listings  in  USDA's  Agriculture 
Handbook  No.  8.  when  determining  the 
"reference  amount  for  the  unprepared 
product."  Therefore,  FSIS  is  proposing 
to  cross-reference  21  CFR  101.12(c).  as 
amended,  to  improve  clarity,  except  for 
the  words  "but  not  the  imprepared'* 
referring  to  the  form  of  a  reference 
amount. 

At  9  CFR  317.312(b)  and  381.412(b), 
Table  2. — Reference  Amounts 
Customarily  Consumed — General  Food 
Supply,  FSIS  erred  by  listing  bagel  dogs 
and  poultry  bagel  dogs  as  examples 
under  the  product  category  of  entrees 
without  sauce,  and  at  9  CFR  317.312(b), 
erred  by  listing  freeze  dry,  dehydrated, 
concentrated  soup  mixes  as  an  example 
under  the  product  category  of  seasoning 
mixes  dry.  FSIS  is  proposing  to  remove 
these  examples  because  the  products  are 
not  deemed  amenable  to  FSIS 
inspection. 

FSIS  found  that,  when  products  are 
used  to  make  foods  that  are  consumed 
in  small  discrete  units,  the  prescribed 
approach  to  determining  a  "reference 
amount  for  the  unprepared  product" 


results  in  discrepancies  between  the 
number  of  servings  declared  per 
package,  e.g.,  "about  5,"  and  the  number 
of  discrete  units  prepared  in  accordance 
with  package  directions,  e.g..  "miakes  8 
patties."  Also,  for  products  that  prepare 
large  discrete  units,  discrepancies  can 
occur  between  the  number  of  servings 
declared  per  package,  e.g.,  "about  9." 
and  the  declaration  of  a  fraction  of  a 
large  discrete  unit,  eg,,  "Vb  pizza,"  for 
use  in  an  optional  second  column  for 
the  prepared  form  of  the  product. 

Unen  a  product,  such  as  a  pizza  kit, 
is  used  to  prepare  a  large  discrete  unit, 
FSIS  determined  that  the  discrepancies 
can  be  remedied  by  providing  for  a 
reference  amount  for  the  unprepared 
product  that  reflects  the  fraction  of  the 
prepared  product  closest  to  the 
reference  amount  for  the  prepared 
product  for  the  specific  product 
category.  For  example,  the  reference 
amount  for  the  unprepared  product 
would  be  the  amount  of  the  pizza  kit 
needed  to  make  Vs  pizza,  the  optional 
second  column  could  provide  nutrition 
information  for  Vs  pizza,  and  the 
number  of  servings  would  be  listed  as 
8.  This  approach  is  consistent  with  that 
for  arriving  at  the  serv  ing  size  for  ready- 
to-serve  products;  that  is.  the  fraction  of 
a  large  discrete  unit  that  comes  closest 
to  the  reference  amount  for  the  prepared 
product  for  the  specific  product 
category.  FSIS  is  proposing  to  cross- 
reference  a  new  provision  at  21  CFR 
101.12(c)(2)  that  allows  for  this 
approach. 

To  ensure  that  the  serv  ing  size 
declaration  will  not  be  improperly 
influenced  by  minor  dense  ingredients, 
and  that  the  number  of  servings  will  be 
consistent  for  all  ingredients.  FSIS  is 
proposing  to  amend  9  CFR  317.312(c) 
and  381.412(c)  by  adding  new 
paragraphs  at  (c)(1)  and  (c)(2)  for  bulk 
products  and  discrete  units, 
respectively.  The  proposed  paragraphs 
would  clarify  that  a  "reference  amount 
for  the  combined  product"  that  consists 
of  two  or  more  distinct  foods  packaged 
separately  within  the  same  container, 
intended  to  be  consumed  together,  and 
without  established  reference  amounts, 
be  derived  based  on  the  reference 
amount  of  the  ingredient  that  is 
represented  as  the  main  ingredient. 
Other  ingredients  within  the  container 
are  proportioned  to  fit  the  sen-lng  size 
of  the  main  ingredient. 

FSIS  noted  that  a  procedure  for 
determining  reference  amounts  for 
products  packaged  and  presented  to  be 
couaumed  together  and  for  which  there 
is  no  established  reference  amount  was 
not  adequately  provided  for  in  the  final 
rule.  FSIS  is  proposing  to  amend  9  CFR 
317.312(c)  and  381.412(c)  to  provide  for 
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this  procedure.  This  modification  affects 
only  products  intended  to  be  combined 
and  consumed  together  and  for  which 
the  combination  is  not  listed  as  a 
reference  amount  at  9  CFR  317.312(b) 
and  381.412(b).  For  products  with 
reference  amounts  in  compatible  units, 
the  units  can  be  directly  summed.  For 
products  with  incompatible  units  that 
cannot  be  directly  summed,  i.e.,  grams 
and  milliliters,  FSIS  is  proposing  to  add 
a  new  paragraph  at  9  CFR  317.312(c)(3) 
and  381.412(c)(3)  to  incorporate  the 
approach  of  summing  the  weights  of  the 
relevant  amounts  of  the  foods  that  are 
combined  to  make  the  "reference 
amount  for  the  combined  product."  This 
approach  has  been  selected  because 
amounts  that  are  provided  as  volume 
measures  can  easily  be  expressed  as 
weights  and  summed.  However,  the 
opposite  is  not  the  case  because  weights 
cannot  be  readily  expressed  as  volumes. 

Nutrient  Content  Claims;  Genera] 
Principles 

At  9  CFR  317.313(b)  and  381.413(b). 
FSIS  cross-referenced  21  CFR  101.13(b) 
in  its  final  rule.  Both  FSIS  and  FDA 
later  determined  that  reasonable 
alternate  spellings  of  various  descriptive 
terms  defined  by  regulations  are 
reasonable  and  may  be  used.  This 
allowance,  however,  was  not 
incorporated  into  21  CFR  101.13(b).  The 
provision  at  21  CFR  1 01 . 1 3(b)  has  been 
amended  to  include  a  new  paragraph  at 
(b)(4),  which  states  that  the  use  of 
reasonable  variations  in  the  spelling  of 
the  various  descriptive  terms  and  their 
synonyms,  such  as  "hi"  and  "lo,"  are 
permitted  provided  that  these  variations 
are  not  misleading.  FSIS  is  proposing  to 
cross-reference  21  CFR  101.13(b),  as 
amended. 

In  its  final  rule,  FSIS  provided  that  a 
nutrient  content  claim  be  in  t\-pe  size 
and  sty  If;  no  larger  than  two  times  that 
of  the  statement  of  identity  in  9  CFR 
317.313(b)  and  381.413(b)  by  cross- 
referencing  21  CFR  101.13(11.  FDA 
clarified  these  provisions  in  21  CFR 
101.13(f)  to  require  that  a  nutrient 
content  claim  be  in  type  size  no  larger 
than  two  times  the  statement  of  identity 
and  not  be  unduly  prominent  in  type 
style  compared  to  the  statement  of 
identity.  FSIS  is  proposing  to  cross- 
reference  21  CFR  101.13(f),  as  amended. 

In  its  final  rule,  FSIS  prescribed 
minimum  type  size  requirements  for 
nutrient  content  claims  at  9  CFR 
317.313  and  381.413  by  cross- 
referencing  various  provisions  in  21 
CFR  101.13  that  included  these 
requirements.  However,  minimum  tvpe 
sizes  were  not  specified  for  all  the 
accompanying  information  for  relative 
claims;  e.g.,  in  cross-referenced 


provisions  at  21  CFR  101.13(j)(2](iv).  To 
correct  this  oversight,  FDA  amended  21 
CFR  101.2(b)  to  include  the  nutrient 
content  claims  sections  in  its  scope  so 
that  all  information  appearing  on  the 
principal  display  panel  or  the 
information  panel  will  appear  in  letters 
and/or  numbers  not  less  than  1/16  inch 
minimum  height  unless  otherwise 
specified  in  the  nutrient  content  claims 
regulations.  FSIS  is  proposing  to  amend 
9  CFR  317.313  and  381.413  by  adding 
a  new  paragraph  (g)  to  include  the  same 
requirement  in  its  regulations. 

As  discussed  in  this  document  under 
the  section  on  nutrient  declarations, 
FSIS  determined  that  when  unrounded 
values  support  the  basis  for  nutrient 
content  claims,  they  should  be  used  in 
labeling.  Requirements  for  comparative 
claims  other  than  "light"  are  contained 
at  9  CFR  317.313(j)  and  381.413(j)  that 
cross-references  21  CFR  101.13(j), 
except  comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(j)(l)(ii)(B).  The  cross-referenced 
section  states  that  when  comparing  a 
single  manufacturer's  product  to  the 
labeled  product,  the  nutrient  value  for 
the  single  manufacturer's  product  shall 
be  the  value  declared  in  the  nutrition 
labeling  of  the  product.  The  provision  at 
21  CFR  101.13(j)  has  been  amended  to 
permit  comparisons  to  a  single 
manufacturer's  product  using  either  the 
values  declared  in  the  nutrition  labeling 
or  the  actual  nutrient  values,  provided 
that  the  values  stated  in  the  nutrition 
information,  the  nutrient  values  in  the 
accompanying  information,  and  the 
declaration  of  the  percentage  of  nutrient 
by  which  the  product  has  been  modified 
are  consistent  and  will  not  cause 
confusion  when  compared,  and  that  the 
actual  modification  is  at  least  equal  to 
the  percentage  specified  in  the 
definition  of  the  claim.  FSIS  is 
proposing  to  cross-reference  21  CFR 
101.13(j)(l)(ii)(B),  as  amended,  e.xcept 
comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(j)(l)(ii)(B).  FSIS  is  also  clarif>ing 
that  its  restriction  on  comparison  to  the 
product  of  another  manufacturer  is  to 
the  use  of  the  name  of  the  competitor  as 
opposed  to  a  complete  restriction  on 
comparison  to  product  of  another 
manufacturer. 

Extra  Lean  Ground  Beef 

FSIS  identified  35  major  cuts  of  meat 
products  at  9  CFR  317.344  that  would 
be  used  in  evaluating  significant 
participation  for  voluntary  nutrition 
labeling  of  single-ingredient,  raw  meat 
products.  The  cuts  included  extra  lean 
ground  beef,  which,  according  to 
USDA's  Agriculture  Handbook  No.  8,  is 
a  product  averaging  approximately  17 


percent  fat  by  weight  on  an  uncooked 
basis  as  it  is  currently  marketed.  The 
final  rule  allows  the  term  "extra  lean" 
to  be  used  on  individual  food  products 
containing,  among  other  criteria.  less 
than  5  grams  of  fat  per  reference  amount 
customarily  consumed  and  per  100 
grams.  Effective  July  6.  1994.  the  term 
"extra  lean"  will  no  longer  be 
applicable  to  the  product  fisted  at  9  CFR 
317.344.  For  this  reason,  FSIS  is 
proposing  to  amend  this  section  by 
changing  the  name  "ground  beef  extra 
lean  without  added  seasoning"  to 
"ground  beef  about  17%  fat  without 
added  seasoning." 

Nutrient  Content  Claims  About  Sugars 
and  Salt 

In  its  final  nutrition  labeling 
regulations.  FSIS  specified  requirements 
for  nutrient  content  claims  for  calories 
and  sugars  at  9  CFR  317.360  and 

381.460,  which  cross-references  21  CFR 

101.60  for  the  requirements,  and  for 
sodium  and  salt  at  9  CFR  317.361  and 

381.461,  which  cross-references  21  CFR 

101.61  for  the  requirements.  The 
requirement  that  sugars  and  sah  defined 
in  these  sections  meet  the  general 
requirements  for  nutrient  content  claims 
was  inadvertently  omitted  from  21  CFR 
101.61  and  101.62.  FDA  has  added 
explicit  mention  of  sugars  at  21  CFR 
101.60(a)  and  salt  at  21  CFR  101.61(a)  to 
clarify  that  the  general  requirements 
also  apply  to  sugars  and  saU.  FSIS 
agrees  with  these  modifications  and  is 
proposing  to  cross-reference  21  CFR 
101.60  and  101.61,  as  amended. 

Criteria  for  Free  Claims 

The  FSIS  provisions  on  nutrient 
content  claims  contained  in  its  final 
nutrition  labeling  regulations  at  9  CFR 
317.360,  317.361,  317.362,  381.460. 
381.461.  and  381  462  cross-reference  the 
following  provisions  for  the  definition 
of  "free":  21  CFR  101.60  for  calories  and 
sugars;  21  CFR  101.61  for  sodium;  and 
21  CFR  101.62  for  fat,  fatty  adds,  and 
cholesterol.  The  criterion  for  "free" 
claims  was  based  on  the  amount  of 
nutrient  per  reference  amount 
customarily  consumed.  FDA  amended 
this  criterion  to  include  a  per-labeled- 
serving  basis.  This  amendment  avoids 
the  confusion  that  may  be  created 
should  products  bear  "free"  claims 
when  the  nutrition  labehng  could 
contain  a  nutrient  value  other  than  zero, 
which  is  the  amount  considered  to  be 
nutritionally  trivial  and  is  the  basis  for 
the  term  "free."  Provisions  at  21  CFR 
101.60,  101  61.  and  101  62  have  been 
amended  to  restrict  the  amount  of 
nutrient  per  labeled  serving,  as  well  as 
per  reference  amount  customarily 
consumed.  The  specific  modifications 
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appear  at  21  CFR  101.60  (b)(l)(i)  and 
U:)(lHi);  101.6l(b)(lMi).  and  101.62 
(bKi){i).(cl(lMi).ldl(i)(i)(A).and 
(d)(l)(ii)(A).  FSIS  agrws  with  these 
changes  and  is  proposing  to  cross- 
reference  21  CFR  101.60.  101.61.  and 
101.62,  as  amended,  for  the  dermition  of 
■free"  for  caiones.  sugars,  sodium,  fat, 
fatty  acids,  and  cholesterol. 

Cntenon  for  Saturated  Fat  Free  Claims 

In  Its  final  nutrition  labeling 
requlations,  FSIS  defined  the  term 
•saturated  fat  free"  at  9  CFR  317.362 
and  381.462  by  cross-referencing  21 
CFR  101  62(c)(1).  A  criterion  for  the 
definition  of  the  term  is  that  the  level  of 
trans  fatty  acids  in  the  product  not 
exceed  1  percent  of  the  total  fat.  FD.^ 
changed  the  cnterlon  at  21  CFR 
101  62(c)(1)  to  require  that  the  product 
contain  less  than  0.5  grams  trans  fatty 
acids,  because  this  is  an  amount  that 
can  be  analyzed  and  is  consistent  with 
the  definition  of  "free"  for  fat  and 
saturated  fat.  FSIS  agrees  v\ith  this 
ciiange  and  is  proposing  to  cross- 
rpfert>nce  21  CFR  101.62(c).  as  amended. 

Nutnent  Content  Clojmsfor  Rehydrated 

Products 

The  nutrient  content  claim 
requirements  in  FSIS's  final  nutrition 
labeling  regulations  specify  that  for 
products  that  have  a  reference  amount 
customarily  consumed  of  30  grams  or 
less  or  2  tablespoons  or  less,  the  criteria 
for  claims  are  based  on  50  grams  of 
product,  as  well  as  per  reference 
amount.  For  dehydrated  products  that 
tvpically  must  be  rehydrated  with  water 
before  consumption,  FSIS  at  9  CFR 
317.360,  317.361,  317.362.  381.460. 
381.461.  and  381.462  provides  that  the 
SO-gram  criterion  be  based  on  the  "as 
prepared"  form  by  cross-referencing 
applicable  provisions  in  21  CFR  101.60. 
101  61.  and  101.62  FDA  amended  its 
H'g uLations  to  extend  to  rehydration 
with  diluents,  such  as  vinegar,  that  have 
insignificant  amounts  of  all  nutrients 
per  reference  amount.  The  specific  FDA 
provisions  which  have  been  amended  to 
this  effect  are  the  following:  21  CFR 
101  60(bM2)(i)(B):  101  61(b)  (2)(i)(B)  and 
(4)(U(B):  and  101.62  (b)(2j(i)(B)  and 
(d)(2Ku)(A).  FSIS  is  proposing  to  cross- 
rtference  21  CFR  101.60.  101.61,  and 
101  62.  as  amended. 

Foods  for  Infants  and  Children  Under  4 
Years  of  Age 

To  address  a  conflict  in  nutrition 
labehng  rules  for  foods  intended  for 
infants  and  children  less  than  4  years  of 
aoe,  FSIS  is  proposing  to  amend  9  CFR 
317.400(c)  and  381.500(c)  to  state  that 
foods  represented  or  purported  to  be 
specifically  for  infants  and  children  less 


than  4  years  of  age  shall  not  include 
declarations  of  percent  Daily  Value  for 
total  fat.  saturated  fat,  cholesterol, 
sodium,  potassium,  total  carbohydrate, 
and  dietary  fiber.  The  jiercent  Daily 
Values  for  protein,  vitamins,  and 
minerals  are  to  be  declared  in 
accordance  with  the  applicable  cross- 
referenced  provisions  of  21  CFR 
101.9(c).  FSIS  is  proposing  additional 
format  specifications  in  the  amended 
provisions.  These  changes  are  consistent 
with  FDA's  amendments  to  its  provision 
governing  nutrition  labeling  of  products 
intended  for  these  age  groups. 

Packages  With  Less  Than  12  Square 
Inches  of  Space 

In  its  interim  final  rule  published  on 
September  10, 1993,  FSIS  added 
provisions  at  9  CFR  317.400(d)  and 
381.500(d)  to  permit  product 
manufacturers  of  packages  that  have  a 
total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches  to 
provide  an  address  or  telephone  number 
for  consumers  to  write  or  call  for 
nutrition  informaticm.  provided  that  the 
labeling  for  these  products  bear  no 
nutrition  claims  or  information.  PSIS 
and  FDA  concluded  that  a  greater 
selection  of  type  sizes  for  use  on  these 
packages  is  warranted.  Such  options 
would  benefit  consumers  by  allovnng 
nutrition  information  to  be  presented  on 
more  packages  and  would  provide 
manufacturers  flexibility  when 
provision  of  nutrition  information 
becomes  mandatory.  FSIS  is  proposing 
to  redesignate  9  CFR  317.400(d)  and 
381.500(d)  as  9  CFR  317.400(d)(1)  and 
381.500(d)(1),  respectively,  and  add 
new  paragraphs  at  9  CFR  317.400(d)(2) 
and  381.500(d)(2)  to  provide  for  the 
optional  use  of  6-point  type  or  all 
uppercase  type  of  Vie  inch  minimum 
height  for  packages  with  less  than  12 
square  inches  available  to  bear  labeling 
and  to  permit  a  type  size  of  ^/jz  inch 
minimum  height  when  packages  have  a 
total  surface  area  to  bear  labeling  of  3 
square  inches  or  less- 
Product  Anafyses 

FSIS  is  proposing  to  remove  9  CFR 
381.133(b)  of  the  poultry  products 
inspection  regulations  to  correct  an 
oversight  relating  to  product  analyses. 
Generally.  9  CFR  381.133(b)  provides 
that  when  labels  for  poultry  products 
bear  a  chemical  analysis,  such  products 
must  be  analyzed  on  a  lot  basis  by  an 
impartial  laboratory  to  determine 
whether  the  products  conform  to  the 
analysis  shown.  Under  the  nutrition 
labeling  regulations,  companies  are 
required  to  maintain  records  that 
support  nutrient  information. 
Companies  may  base  nutrient 


information  on  data  bases  and  on  recipe 
analysis  using  data  bases,  as  well  as  on 
laboratory  analyses.  FSIS  will,  in  turn. 
use  specific  methods  to  analyze  samples 
for  enforcement  purposes.  Thus,  9  CFR 
381.133(b)  should  have  been  removed  as 
part  of  the  nutrition  labeling 
rulemaking.  There  is  no  similar 
provision  in  the  Federal  meat  inspection 
regulations. 

List  of  Subjects 

9  CFR  Part  3:7 

Food  labeling,  Food  packaging,  Meat 
inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products.  Poultry  inspection. 

Proposed  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  parts  317  and  381  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  to  read  as  follows: 

PART  317— LABEUNG,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55 

2.  Section  317.309  would  be  amended 
by  revising  paragraphs  (a)  (1),  (3),  (6), 
(d),  (e),  and  (f)  (1),  (2).  and  (3)  to  read 

as  follows: 

§  31 7.309    Nutrttfon  label  content 

(a)(1)  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  as  defined  at  21 
CFR  101. 9fb)  (1)  and  (2),  e.xcept  (b)(2)(i). 
and  21  CFR  101.9(b)  (6)  through  (9). 
except  (b)(7)(v). 

(2).   .    . 

(3)  For  products  in  discrete  units  (e.g.. 
hot  dogs,  and  individually  packaged 
products  v^^thin  a  multi-serving 
package),  and  for  products  which 
consist  of  two  or  more  foods  packaged 
and  presented  to  be  consumed  together 
where  the  ingredient  represented  as  the 
main  ingredient  is  in  discrete  units  (e.g.. 
beef  fiitters  and  barbecue  sauce),  the 
serving  size  shall  be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
Reference  Amount  for  the  product 
category; 

(ii)  If  a  unit  weighs  more  than  50 
percent  but  less  than  67  percent  of  the 
Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
serving  size; 
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(iii)  If  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  serving  size 
shall  be  one  unit; 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  serving  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eating  occasion. 

(v)  For  products  that  have  Reference 
Amounts  of  100  grams  (or  milliliter)  or 
larger  and  are  individual  units  within  a 
multi-serv'ing  package,  if  a  unit  contains 
more  than  150  percent  but  less  than  200 
percent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to 
declare  the  individual  unit  as  1  or  2 
ser\-ings. 

(vi)  For  products  which  consist  of  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  where  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g.,  beef 
fritters  and  barbecue  sauce),  the  serving 
size  may  be  the  number  of  discrete  units 
represented  as  the  main  ingredient  plus 
proportioned  minor  ingredients  used  to 
make  the  Reference  Amount  for  the 
combined  product  as  determined  in 
§  317.312(c). 

(vii)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  specified  in 
§  31 7.309  (that  is,  are  labeled 
appropriately  for  individual  sale  as 
single-serving  containers),  the  serving 
size  shall  be  1  unit. 


(6)  For  labeling  purposes,  the  term 
"conunon  household  unit"  means  cup, 
tablespoon,  teaspoon,  piece,  sUce, 
fraction  (e.g..  V4  pizza),  ounce  (oz),  or 
other  common  household  equipment 
used  to  package  food  products  (e.g.,  jar 
or  tray).  In  expressing  serv'ing  size  in 
household  measures,  except  as  specified 
in  paragraphs  (a)(6)  (iv),  (v),  and  (vi)  of 
this  section,  the  following  rules  shall  be 
used: 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate.  Cups  shall  be  expressed  in 
''4-  or  'o-cup  increments,  tablespoons  in 
whole  number  of  tablespoons  for 
quantities  less  than  v,  cup  but  greater 
than  or  equal  to  2  tablespoons  (tbsp),  1, 
1 V3, 1  Vz,  or  1^3  tbsp  for  quantities  less 
than  2  tbsp  but  greater  than  or  equal  to 
1  tbsp,  and  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tbsp  but  greater  than  or  equal  to  1 
teaspoon  (tsp).  and  m  V4-tsp  increments 
for  quantities  less  than  i  tsp. 

(li)  If  cups,  tablespoons  or  teaspoons 
are  not  applicable,  units  such  as  piece. 


slice,  tray,  jar,  and  fraction  shall  be 
used. 

(iii)  If  cups,  tablespoons  and 
teaspoons,  or  units  such  as  piece,  slice, 
tray,  jar,  or  fraction  a.re  not  applicable, 
ounces  may  be  used.  Ounce 
measurements  shall  be  expressed  in  0.5- 
ounce  increments  most  closely 
approximating  the  Reference  Amount 
with  rounding  indicated  by  the  use  of 
the  term  "about"  (e.g.,  about  2.5 
ounces). 

(iv)  A  description  of  the  individual 
container  or  package  shall  be  used  for 
single-serving  containers  and  meal-tj-pe 
products  and  for  individually  packaged 
products  within  multi-ser\ ing 
containers  (e.g.,  can,  box,  package,  meal, 
or  dinner).  A  description  of  the 
individual  unit  shall  be  used  for  other 
products  in  discrete  units  (e.g.,  chop, 
slice,  hnk,  or  patty). 

(v)  For  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prefiare  large  discrete  units  that 
are  usually  divided  for  consumption 
(e.g.,  pizza  kit),  the  fraction  or  portion 
of  the  package  may  be  used. 

(vi)  As  provided  for  in  §  317.309(c)(1), 
for  products  that  consist  of  two  or  more 
distinct  ingredients  or  components 
packaged  and  presented  to  be  consumed 
together  (e.g..  ham  with  a  glaze  packet), 
the  nutrition  information  may  be 
declared  for  each  component  or  as  a 
composite.The  serv  ing  size  may  be 
provided  in  accordance  with  the 
provisions  of  paragr^h  (a)(3)  of  this 
section  and  21  CFR  101.9(b)(2)  (ii)  and 
(iii). 

(vij)  For  nutrition  labeling  purposes,  a 
teaspoon  means  5  milliliters  (mL),  a 
tablespoon  means  15  mL.  a  cup  means 
240  mJL,  and  1  oz  in  weight  means  28 

g- 
(viii)  When  a  serving  size,  determined 

from  the  Reference  Amovmt  in 
§  317.312(b)  and  the  procedures 
described  in  this  section,  falls  exactly 
half  way  between  two  serving  sizes  (eg., 
2.5  tbsp),  manufacturers  shall  round  the 
sening  up  to  the  next  incremental  size. 
•        •        •        •        • 

(d)  "Stearic  Acid"  (VOLUNTARY):  A 
Statement  of  the  number  of  grams  of 
stearic  acid  may  be  declared  voluntarily, 
except  that  when  a  claim  is  made  about 
stearic  acid,  label  declaration  shall  be 
required.  Stearic  add  content  shall  be 
indented  under  saturated  fat  and 
expressed  to  the  nearest  0.5  (•''2)  gram 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  the  serving  contains  less  than  0.5 
gram,  the  content  shall  be  expressed  as 
zero. 

(e)(1)  Formats  for  nutrition  labeling 
shall  be  in  accordance  with  21  CFR 


101.9  (d)  and  (e),  except  for  (d)(13)  and 
references  to  (f).  ())(5),  and  {j)(13).  or  in 
accordance  with  paragraph  (g)(1)  of  this 
section. 

(2)(i)  Nutrition  labeling  on  the  outer 
labeling  of  packages  of  meat  products 
that  contain  two  or  more  meat  products 
in  the  same  package  (e.g.,  variety  packs) 
or  of  packages  that  are  used 
interchangeably  for  the  same  tv-pe  of 
food  (e.g..  meat  salad  containers)  may 
use  an  aggregate  display 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
(e)(1)  of  this  section  to  the  maximum 
extent  possible,  except  that  the  identity 
of  each  food  shall  be  specified 
immediately  under  the  "Nutrition 
Facts"  title,  and  both  the  quantitative 
amount  by  weight  (i.e.,  g/mg  amounts) 
and  the  percent  Daily  Value  for  each 
nutrient  shall  be  listed  in  separate 
columns  under  the  name  of  each  food. 

(f)*   *   * 

(l)(i)  Presenting  the  required  nutrition 
information  in  a  tabular  or  linear  (i.e.. 
string)  fashion,  rather  than  in  vertical 
columns,  if  the  product  has  a  total 
surface  are.a  available  to  bear  labeling  of 
less  than  12  square  inches,  or  if  the 
product  has  a  total  surface  area  available 
to  bear  labeling  of  40  or  less  square 
inches  and  the  package  shape  or  size 
cannot  accommodate  a  standard  vertical 
column  or  tabular  display  on  any  label 
panel.  Nutrition  information  may  be 
given  in  a  linear  fashion  only  if  the 
package  shape  or  size  will  not 
accommodate  a  tabular  display. 

(ii)  When  nutntion  information  is 
given  in  a  linear  display,  the  nutrition 
information  shall  be  set  off  m  a  box  by 
the  use  of  a  hairline  The  percent  Daily 
Value  is  separated  from  the  quantitative 
amount  declaration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  components  and 
subcomponents,  are  treated  similarly- 
Holding  is  required  only  on  the  title 
"Nutrition  Facts"  and  is  allowed  for 
nutrient  names  for  "Calories,"  "Total 
fat."  "Cholesterol."  "Sodium."  "Total 
carbohydrate,"  and  "Protein." 

(2)  Using  any  of  the  following 
abbreviations: 

Serving  size Serv  size. 

Servings  fjer  container  ...  Servings. 

Calories  from  fat  Fat  cal 

Calories  from  saturated  Sat  fal  cal. 
fat. 

Saturated  fat Sal  £b(. 

MonouQsaturated  fat  Monouasat  fat. 

Polyunsaturated  fat  Pol>Tinsat  fat. 

Cholesterol  Cholest. 

Total  carbohydrate  Total  carb. 

Dietary  fiber  Fiber. 

Soluble  fiber  Sol  fiber 

Insoluble  fiber Insol  fiber 

Sugar  alcohol  Sugar  ale. 

Other  carbohydrate Other  carb 
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(3)  Omitting  the  footnote  required  in 
21  CFR  101  9(d)(9)  and  placing  another 
asterisk  at  the  bottom  of  the  label 
followed  by  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet"  and,  if  the  term  "Daily 
Value"  is  not  spelled  out  in  the  heading. 
a  statement  that  "DV"  represents  "Daily 
Value." 
•        •        •        •        • 

3.  Section  317.312  would  be  amended 
by  revising  paragraphs  (a)  and  (c)  to 
read  as  follow; 

§317.312    Reference  amounts  customarily 
consumed  per  eating  occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  sizes  set  forth  in  paragraph  fb) 
of  this  section  are  found  in  21  CFR 
101.12(a).  (c).  except  for  reference  to  the 
unprepared  form  in  the  first  paragraph, 
(d).  and  (g). 

(b)«  *  * 

(c)  For  products  that  have  no 
Reference  .\mount  listed  in  paragraph 
(b)  of  this  section  for  the  unprepared  or 
the  prepared  form  of  the  product  and 
that  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  (e.g.,  lunch  meat  or  cheese  and 
crackers),  the  Reference  Amount  for  the 
combined  product  shall  be  determined 
using  the  following  rules: 

(1)  For  bulk  products,  the  Reference 
Amount  for  the  combined  product  shall 
be  the  Reference  Amount,  as  established 
in  paragraph  (b)  of  this  section,  for  the 
ingredient  that  is  represented  as  the 
main  ingredient  plus  proportioned 
amounts  of  all  minor  ingredients. 

(2)  For  products  where  the  ingredient 
represented  as  the  main  ingredient  is 
one  or  more  discrete  units,  the 
Reference  Amount  for  the  combined 
product  shall  be  either  the  number  of 
small  discrete  units  or  the  fraction  of  the 
large  discrete  unit  that  is  represented  as 
the  main  ingredient  that  is  closest  to  the 
Reference  Amount  for  that  ingredient  as 
established  in  paragraph  (b)  of  this 
section  plus  proportioned  amounts  of 
all  minor  ingredients. 

(3)  If  the  Reference  Amounts  are  in 
compatible  units,  they  shall  be  summed 
(eg.,  ingredients  in  equal  volumes  such 
as  tablespoons).  If  the  Reference 
Amounts  are  in  incompatible  units,  the 
weights  of  the  appropriate  volumes 
should  be  used  (e.g.,  grams  of  one 
ingredient  plus  gram  weight  of 
tablespoons  of  a  second  ingredient). 

§317.312    [Amendedl 

4.  Table  2  in§  317.312(b)  would  be 
amended  by  removing  the  words  "bagel 
dog"  from  the  Product  Category 
"Entrees  without  sauce"  and  by 
removing  the  words  "freeze  dry," 


dehydrated,"  and  "concentrated  soup 
mixes"  from  the  Product  Category 
"Seasoning  mixes  dry." 

5.  Section  317.313  would  be  amended 
by  adding  paragraph  (g)  to  read  as 
follows: 

§  317  31 3    Nutrient  content  claims;  general 
P'ifKlples. 

(g)  Labeling  information  required  in 
§§317.313.  317.354.  317.356,  317.360. 
317.361.  317.362.  and  317.380.  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  less  than  Via  inch  in  height. 


§317.344    [Amended] 

6.  Section  317.344  would  be  amended 
by  removing  the  words  "ground  beef 
extra  lean  without  added  seasoning" 
and  adding  the  words  "ground  beef 
about  17%  fat  without  added 
seasoning." 

7.  Section  317.400  would  be  amended 
by  revising  paragraph  (c).  redesignating 
paragraph  (d)  as  (d)(1)  and  by  revising 
the  newly  designated  paragraph  (d)(1) 
and  adding  paragraph  (d)(2)  to  read  as 
follows: 


§317.400 
labeling. 


Exemption  from  nutrition 


(c)(1)  Foods  represented  to  be 
specifically  for  infants  and  children  less 
than  2  years  of  age  shall  bear  nutrition 
labeling  as  provided  in  paragraph  {c)(2) 
of  this  section,  except  such  labeling 
shall  not  include  calories  from  fat. 
calories  from  saturated  fat.  saturated  fat. 
stearic  acid.  poly\msaturated  fat, 
monounsaturated  fat.  and  cholesterol. 

(2)  Foods  represented  or  purported  to 
be  specifically  for  infants  and  children 
less  than  4  years  of  age  shall  bear 
nutrition  labeling  except  that: 

(i)  Such  labeling  shall  not  include 
declarations  of  percent  of  Daily  Value 
for  total  fat,  saturated  fat,  cholesterol, 
sodium,  potassium,  total  carbohydrate, 
and  dietary  fiber, 

(ii)  Nutrient  names  and  quantitative 
amounts  by  weight  shall  be  presented  in 
two  separate  columns; 

(iii)  The  heading  "Percent  Daily 
Value"  required  in  §  317.309(e)  shall  be 
placed  immediately  below  the 
quantitative  information  by  weight  for 
protein; 

(iv)  The  percent  of  the  Daily  Value  for 
protein,  vitamins,  and  minerals  shall  be 
listed  immediately  below  the  heading 
"Percent  Daily  Value";  and 

(v)  Such  labeling  shall  not  include  the 
footnote  specified  at  21  CFR  101.9(d)(9). 

(d)(1)  Products  in  packages  that  have 
a  total  surface  area  available  to  bear 


labeling  of  less  than  12  square  inches 
are  exempt  from  nutrition  labeling, 
provided  that  the  labeling  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information.  The 
manufacturer,  packer,  or  distributor 
shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 
nutrition  information  (e.g.,  "For 
nutrition  information  call  1-800-123- 
4567"). 

(2)  When  such  products  bear  nutrition 
labeling,  either  voluntarily  or  because 
nutrition  claims  or  other  nutrition 
information  is  provided,  all  required 
information  shall  be  in  a  type  size  no 
smaller  than  6  point  or  all  upper  case 
type  of  Vie  inch  minimum  height, 
except  that  individual  serving-size 
packages  of  meat  products  that  have  a 
total  area  available  to  bear  labeling  of  3 
square  inches  or  less  may  provide  all 
required  information  in  a  type  size  no 
smaller  than  v/32  inch  minimum  height. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

8.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority;  7  U  S  C.  450,  21  U.S.C.  451- 
470;  7  CFR  2.17,2.55 

§381.133    [Amended] 

9.  Section  381.133  would  be  amended 
by  revising  the  section  title  to  read 
"Requirement  of  formulas."  by 
removing  the  paragraph  (a)  designation 
of  the  first  paragraph,  and  by  removing 
paragraph  (b). 

10.  Section  381.409  would  be 
amended  by  revising  paragraphs  (a),  (d), 
(e),  and  (f)  to  read  as  follows: 

§381.409    Nutrition  label  content 

(a)(1)  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  as  defined  at  21 
CFR  101.9(b)  (1)  and  (2),  except  fb)(2)(i), 
and  21  CFR  101.9(b)  (6)  through  (9), 
except  (b)(7)(v). 
(2)*   *   * 

(3)  For  products  in  discrete  units  (e.g., 
chicken  wings,  and  individually 
packaged  products  within  a  multi- 
serving  package),  and  for  products 
which  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  where  the  ingredient 
represented  as  the  main  ingredient  is  in 
discrete  units  (e.g.,  chicken  wings  and 
barbecue  sauce),  the  sening  size  shall 
be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
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Reference  Amount  for  the  product 
category; 

(ii)  If  a  unit  weighs  more  than  50 
percent  but  less  than  67  percent  of  the 
Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
serving  size; 

(iii)  If  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  serving  size 
shall  be  one  unit; 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  serving  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eating  occasion. 

(v)  For  products  that  have  Reference 
Amounts  of  100  grams  {or  milliliter)  or 
larger  and  are  individual  units  within  a 
multi-serving  package,  if  a  unit  contains 
more  than  130  percent  but  less  than  200 
percent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to 
declare  the  individual  unit  as  1  or  2 
servings. 

(vi)  For  products  which  consist  of  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  where  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g.. 
chicken  wings  and  barbecue  sauce),  the 
serving  size  may  be  the  number  of 
discrete  units  represented  as  the  main 
ingredient  plus  proportioned  minor 
ingredients  used  to  make  the  Reference 
Amount  for  the  combined  product  as 
determined  in  §  381.412(c). 

(vii)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  specified  in 
§  381.409  (that  is.  are  labeled 
appropriately  for  individual  sale  as 
single-serving  containers),  the  serving 
size  shall  be  1  unit. 

•  •  Ik  •  * 

(6)  For  labeling  purposes,  the  term 
"common  household  unit"  m.eans  cup. 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g..  V*  pizza),  ounce  (oz).  or 
other  common  household  equipment 
used  to  package  food  products  (e.g.,  jar 
or  tray).  In  expressing  serving  size  in 
household  measures,  except  as  specified 
in  paragraphs  (a)(6)(iv),  (v).  and  (vi)  of 
this  section,  the  following  rules  shall  be 
used: 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate.  Cups  shall  be  expressed  in 
V4-  or  V3-cup  increments,  tablespoons  in 
whole  number  of  tablespoons  for 
quantities  less  than  V4  cup  but  greater 
than  or  equal  to  2  tablespoons  (tbsp),  1, 
IVi,  1 V2.  or  1^/3  tbsp  for  quantities  less 
than  2  tbsp  but  greater  than  or  equal  to 


1  tbsp.  and  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  tbsp 
but  greater  than  or  equal  to  1  teaspoon 
(tsp).  and  in  'A-tsp  increments  for 
quantities  less  than  1  tsp. 

(ii)  If  cups,  tablespoons  or  teaspoons 
are  not  applicable,  units  such  as  piece, 
slice,  tray.  jar.  and  fraction  shall  be 
used. 

(iii)  If  cups,  tablespoons  and 
teaspoons,  or  units  such  as  piece,  shce. 
tray.  jar.  or  fraction  are  not  applicable, 
ounces  may  be  used.  Ounce 
measurements  shall  be  expressed  in  0.5- 
ounce  increments  most  closely 
approximating  the  Reference  Amount 
with  rounding  indicated  by  the  use  of 
the  term  "about"  (e.g.,  about  2.5 
ounces). 

(iv)  A  description  of  the  individual 
container  or  package  shall  be  used  for 
single-serving  containers  and  meal-type 
products  and  for  individually  packaged 
products  within  multi-serving 
containers  (e.g..  can,  box.  package,  meal, 
or  dinner).  A  description  of  the 
individual  unit  shall  be  used  for  other 
products  in  discrete  units  (e.g..  wing, 
slice,  link,  or  patty). 

(vj  For  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prepare  lajrge  discrete  units  that 
are  usually  divided  for  consumption 
(e.g.,  pizza  kit),  the  fraction  or  portion 
of  the  package  may  be  used. 

(vi)  As  provided  for  in  §  381.409(c)(1). 
for  products  that  consist  of  two  or  more 
distinct  ingredients  or  components 
packaged  and  presented  to  be  consumed 
together  (e.g.,  chicken  wings  and 
barbecue  sauce),  the  nutrition 
information  may  be  declared  for  each 
component  or  as  a  composite.  The 
serving  size  may  be  provided  in 
accordance  with  the  provisions  of 
paragraph  {a)(3)  of  this  section  and  21 
CFR  101.9(b)(2)  (ii)  and  (iii). 

(vii)  For  nutrition  labeling  purposes,  a 
teaspoon  means  5  milUUters  (mL),  a 
tablespoon  means  15  mL.  a  cup  means 
240  mL,  and  1  oz  in  weight  means  28 

8- 

(viii)  When  a  serving  size,  determined 

from  the  Reference  Amount  in 
§  381.412(b)  and  the  procedures 
described  in  this  section,  falls  exactly 
halfway  between  two  serving  sizes  (e.g.. 
2.5  tbsp).  manufacturers  shall  round  the 
serving  up  to  the  next  incremental  size. 
***** 

(d)  "Stearic  Acid"  (VOLL^NTARY):  A 
statement  of  the  number  of  grams  of 
stearic  acid  may  be  declared  voluntarily, 
except  that  when  a  claim  is  made  about 
stearic  acid,  label  declaration  shall  be 
required  Stearic  add  content  shall  be 
indented  under  saturated  fat  and 
expressed  to  the  nearest  0  5  (v-)  gram 


increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  the  serving  contains  less  than  0.5 
gram,  the  content  shall  be  expressed  as 
zero. 

(e)(1)  Formats  for  nutrition  labeling 
shall  be  in  accordance  with  21  CFR 
101.9  (d)  and  (e).  except  for  (d)(13)  and 
references  to  (f).  (j)(5).  and  (j)(13).  or  in 
accordance  with  paragraph  (g)(1)  of  this 
section. 

(2)(i)  Nutrition  labehng  on  the  outer 
labeling  of  packages  of  poultry  products 
that  contain  two  or  more  poultry 
products  in  the  same  p)ackage  (e.g.. 
variety  packs)  or  of  packages  that  are 
used  interchangeably  for  the  same  t>'pe 
of  food  (e.g.,  poultry  salad  containers) 
may  use  an  aggregate  display. 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
(e)(1)  of  this  section  to  the  maximum 
extent  possible,  except  that  the  identity 
of  each  food  shall  be  specified 
immediately  under  the  "Nutrition 
Facts"  title,  and  both  the  quantitative 
amount  by  weight  (i.e..  g/mg  amounts) 
and  the  percent  Daily  Value  for  each 
nutrient  shall  be  listed  in  separate 
columns  under  the  name  of  each  food. 

(fl  *   •   * 

(l)(i)  Presenting  the  required  nutrition 
information  in  a  tabular  or  linear  (i.e.. 
string)  fashion,  rather  than  in  vertical 
columns,  if  the  product  has  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches,  or  if  the 
product  has  a  total  surface  area  available 
to  bear  labeling  of  40  or  less  square 
inches  and  the  package  shape  or  size 
cannot  accommodate  a  standard  vertical 
column  or  tabular  display  on  any  label 
panel.  Nutrition  information  may  be 
given  in  a  Hnear  fashion  only  if  the 
package  shape  or  size  mil  not 
accommodate  a  tabular  display. 

(ii)  When  nutrition  information  is 
given  in  a  linear  display,  the  nutrition 
information  shall  be  set  off  in  a  box  by 
the  use  of  a  hairline.  The  percent  Daily 
Value  is  separated  from  the  quantitive 
amount  declaration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  components  and 
subcomponents,  are  treated  similarly. 
Bolding  is  required  only  on  the  title 
"Nutrition  Facts"  and  is  allowed  for 
nutrient  names  for  "Calories."  "Total 
fat."  "Cholesterol."  "Sodium."  "Total 
carbohydrate,"  and  "Protein." 

(2)  Using  any  of  the  following 
abbreviations: 

Serving  size Serv  size. 

Servings  per  container  ..  Servings. 

Calories  horn  fat  Fat  cal. 

Calories  from  saturated  Sat  fat  cal. 
fat. 

Saturated  fat Sat  fat. 

Monounsaturated  fat  Monounsat  fat. 
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Polyunsalurdted  fat  Pol>-unsat  f<it. 

Cholesterol  Cholest. 

Total  carbohydrate  Total  carb. 

Dietary  fiber  Fiber. 

Soluble  fiber  Sol  fiber. 

Insoluble  fiber Insol  fiber. 

Sugar  alcohol  Sugar  ale. 

Other  carbohydrate Other  carb. 

(3)  Omitting  the  footnote  required  in 
21  CFR  101.9(d)(9)  and  placing  another 
asterisk  at  the  bottom  of  the  label 
followed  by  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet"  and,  if  the  term  "Daily 
Value"  is  not  spelled  out  in  the  heading, 
a  statement  that  "DV "  represents  "Daily 
Value." 

•  *  •  *  « 

11.  Section  381.412  would  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

§  3fi1.4l2    Reference  amounts  customarily 
consumed  per  eating  occasion. 

(a)  Th-  -.;*  ."-.-^ral  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  sizes  set  forth  in  paragraph  (b) 
of  this  section  are  found  in  21  CFR 
101.12  (a),  (c),  except  for  reference  to 
the  unprepared  form  in  the  first 
paragraph,  (d).  and  (g). 

(h)-   •   • 

(c)  For  products  that  have  no 
Refei^nce  Amount  listed  in  paragraph 
fb)  of  this  section  for  the  unprepared  or 
the  prepared  form  of  the  product  and 
that  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  (eg  .  poultry  lunch  meat  or 
cheese  and  criwkersj.  the  Reference 
Amount  for  the  combined  product  shall 
be  determined  using  the  following  rules: 

(1)  For  bulk  products,  the  Reference 
Amount  for  the  combined  product  shall 
be  the  Reference  .Amount,  as  established 
in  paragraph  fb)  of  this  section,  for  the 
ingredient  that  is  represented  as  the 
main  ingredient  plus  proportioned 
amounts  of  all  minor  ingredients. 

(2)  Fur  products  where  the  ingredient 
represented  as  the  main  ingredient  is 
one  or  more  discrete  units,  the 
Reference  Amount  for  the  combined 
product  shall  be  either  the  number  of 
small  discrete  units  or  the  fraction  of  the 
large  discrete  unit  that  is  represented  as 


the  main  ingredient  that  is  closest  to  the 
Reference  Amount  for  that  ingredient  as 
established  in  paragraph  (b)  of  this 
section  plus  proportioned  amounts  of 
all  minor  ingredients. 

(3)  If  the  Reference  Amounts  are  in 
compatible  units,  they  shall  be  summed 
(e.g.,  ingredients  in  equal  volumes  such 
as  tablespoons).  If  the  Reference 
Amounts  are  in  incompatible  units,  the 
weights  of  the  appropriate  volumes 
should  be  used  (e.g.,  grams  of  one 
ingredient  plus  gram  weight  of 
tablespoons  of  a  second  ingredient). 

§381.412    [Amended] 

12.  Table  2  in  §  381.412(b)  would  be 
amended  by  removing  the  words 
"poultry  bagel  dogs"  from  the  Product 
Category  "Entrees  without  sauce." 

13.  Section  381.413  would  be 
amended  by  adding  paragraph  (g)  to 
read  as  follows: 

§  381 .41 3    Nutrient  content  cJaims;  general 
principles. 

***** 

(g)  Labeling  information  required  in 
§§381.413,  381.454,  381.456,  381.460, 
381.461,  381.462,  and  381.480.  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  less  than  1/16  inch  in  height. 
***** 

14.  Section  381.500  would  be 
amended  by  revising  paragraph  (c), 
redesignating  paragraph  (d)  as  (d)(1)  and 
by  revising  the  newly  designated 
paragraph  (d)(1)  and  adding  paragraph 
(d)(2)  to  read  as  follows: 


§381.500 

labeling. 


Exemption  from  nutrition 


(c)(1)  Foods  represented  to  be 
specifically  for  infants  and  children  less 
than  2  years  of  age  shall  bear  nutrition 
labeling  as  provided  in  paragraph  (c)(2) 
of  this  section,  except  such  labeling 
shall  not  include  calories  from  fat, 
calories  from  saturated  fat,  saturated  fat, 
stearic  acid,  polyimsaturated  fat, 
monounsaturated  fat,  and  cholesterol. 

(2)  Foods  represented  or  purported  to 
be  specifically  for  infants  and  children 
less  than  4  years  of  age  shall  bear 
nutrition  labeling  except  that: 


(i)  Such  labeling  shall  not  include 
declarations  of  percent  of  Daily  Value 
for  total  fat,  saturated  fat,  cholesterol, 
sodium,  potassium,  total  carbohydrate, 
and  dietary  fiber; 

(ii)  Nutrient  names  and  quantitative 
amounts  by  weight  shall  be  presented  in 
two  separate  cohmins; 

(iii)  The  heading  "Percent  Daily 
Value"  required  in  §  381.409(e)  shall  be 
placed  immediately  below  the 
quantitative  information  by  weight  for 
protein; 

(iv)  The  percent  of  the  Daily  Value  for 
protein,  vitamins,  and  minerals  shall  be 
listed  immediately  below  the  heading 
"Percent  Daily  Value";  and 

(v)  Such  labeling  shall  not  include  the 
footnote  specified  at  21  CFR  101.9(d)(g). 

(d)(1)  Products  in  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches 
are  exempt  from  nutrition  labeling, 
provided  that  the  labels  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information  The 
manufacturer,  packer,  or  distributor 
shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 
nutrition  information  (e.g.,  "For 
nutrition  information  call  1-600-123- 
4567"). 

(2)  When  such  products  bear  nutrition 
labeling,  either  voluntarily  or  because 
nutrition  claims  or  other  nutrition 
information  is  provided,  all  required 
information  shall  be  in  a  type  size  no 
smaller  than  6  point  or  all  upper  case 
type  of  1/16  inch  minimum  height, 
except  that  individual  serving-size 
packages  of  poultry  products  that  have 
a  total  area  available  to  bear  labeling  of 
3  square  inches  or  less  may  provide  all 
required  information  in  a  type  size  no 
smaller  than  1/32  inch  minimum  height. 

Done  at  Washington.  DC,  on  March  9, 
1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  &■ 
Inspection  Services. 

[FR  Doc.  94-6012  Filed  3-15-94:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RtN;  184<>-AB97 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACHOH:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tlie  Secretar>-  proposes  to 
amend  the  regulations  governing  the 
Federal  Family  Education  Loan  (FFEL) 
Program.  The  FFEL  regulations  govern 
the  Federal  Stafford  Loan  Program,  the 
Federal  Supplemental  Loans  for 
Students  (Federal  SLS)  Program,  the"* 
Federal  PLUS  Program,  and  the  Federal 
Consolidation  Loan  Program, 
collectively  referred  to  as  the  Federal 
Family  Education  Loan  Program.  The 
Federal  Stafford  Loan,  the  Federal  SLS, 
the  Federal  PLUS  and  the  Federal 
Consolidation  Loan  programs  are 
hereinafter  referred  to  as  the  Stafford, 
SLS.  PLUS  and  Consolidation  Loan 
programs.  These  amendments  are 
needed  to  implement  changes  made  to 
the  Higher  Education  Act  of  1965.  as 
amended  (KEA),  by  the  Higher 
Education  .Amendments  of  1992. 
DATES:  Comments  must  be  received  on 
or  before  April  15,  1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Pamela  A.  Moran,  Acting 
Chief.  Loans  Branch.  Division  of  Policy 
Development,  Policy,  Training,  and 
.Analysis  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW. 
(room  4310,  RO&-3J,  Washington,  DC 
20202-544^. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Patncia  Beavan.  Senior  Program 
Special:";?,  Loans  Branch,  Division  of 
Policy  Development,  Policy,  Training, 
and  Analysis  Service,  U.S.  Department 
of  Education,  400  Marviand  Avenue, 
SVV.  (room  4310,  ROB^3),  Washington. 
DC  20202-5449.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecomm'onications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.;  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATOfi: 

Background 

The  Secretary  is  proposing  to  revise 
34  CFR  part  682  of  the  FFEL  Program 


regulations,  published  in  the  Federal 
Register  on  December  18,  1992,  to 
implement  changes  made  to  the  HEA  by 
the  Higher  Education  Amendments  of 
1992  (Pub.  L.  102-325)  (the 
Amendments),  enacted  July  23,  1992. 
These  regulations  would  affect  the 
implementation  of  the  program  for  all 
participants.  The  regulations  would 
improve  the  efficiency  of  the  Federal 
student  aid  programs,  and  by  so  doing, 
improve  their  capacity  to  enhance 
opportunities  for  postsecondary 
education.  Encouraging  students  to 
graduate  from  high  school  and  to  pursue 
high  quality  postsecondary  education 
are  important  elements  of  the  National 
Education  Goals. 

The  student  aid  programs  also  enable 
both  current  and  future  workers  to  have 
the  opportunity  to  acquire  both  basic 
and  technologically  advanced  skills 
needed  for  today's  and  tomorrow's 
workplace.  They  provide  the  financial 
means  for  an  increasing  number  of 
Americans  to  receive  an  education  that 
will  prepare  them  to  think  critically, 
communicate  effectively,  and  solve 
problems  efficiently,  as  called  for  in  the 
National  Education  Goals. 

Summary  of  Comments  From  Regional 
Meetings 

In  compliance  with  section  492(a)  of 
the  HEA,  the  Secretary  convened 
regional  meetings  during  September 
1992  to  obtain  pubbc  Involvement  in 
the  development  of  proposed 
regulations.  The  purpose  of  the 
meetings  was  to  "provide  for  a 
comprehensive  discussion  and 
exchange  of  information  concerning  the 
Implementation"  of  certain  parts  of  the 
HEA,  as  amended  by  Public  Law  102- 
325.  In  addition,  attendees  of  the 
regional  meetings  were  asked  to 
nominate  individuals  to  act  as 
negotiators  in  the  negotiated  rulemaking 
process  required  by  section  492(b)  of  the 
HEA. 

The  regional  meetings  were 
conducted  for  two  days  each  in  San 
Francisco,  California;  New  York.  New 
York;  Atlanta,  Georgia;  and  Kansas  City, 
Missouri.  Each  participant  at  the 
regional  meetings  was  assigned  to  one  of 
six  groups  that  were  asked  to  discuss 
particular  issue  areas  identified  by  the 
Department.  Each  group  at  the  regional 
meetings  prepared  a  report  of  its 
discussion  and  recommendations  and 
those  reports  were  presented  to  the 
Department  for  consideration  during  the 
preparation  of  the  proposed  regulations. 

Below  is  a  summary  of  the 
information  received  and  the  proposals 
made  to  the  Secretary  during  the 
regional  meetings  relating  to  these 
proposed  regulations: 


1.  Guaranty  agency  limitation  of  a 
scbool's  participation — The  attendees  of 
the  regional  meetings  in  San  Francisco. 
New  York  and  .Atlanta  discussed  this 
issue.  Attendees  at  the  San  Francisco 
meeting  recommended  that  guaranty 
agencies  be  allowed  to  set  limits  on  loan 
volume  for  schools  but  that  a  review 
process  should  be  provided  by  the 
guarsuitor.  The  attendees  at  the  New 
York  and  Atlanta  meetings 
recommended  that  the  guaranty 
agencies  be  allowed  to  set  limits  for 
schools  that  are  newly  participatmg 
with  the  agency.  Attendees  at  the  New 
York  meeting  recommended  certain 
criteria  that  an  agency  could  use  to  limit 
a  school's  participation  and 
recommended  that  all  guarantors  be 
required  to  comply  with  the  restrictions 
placed  by  any  agency.  Attendees  at  the 
Atlanta  meeting  recommended  that  an 
agency's  decision  on  loan  limits  should 
be  subject  to  appeal  but  that  the  limit 
should  remain  in  place  during  the 
appeal. 

2.  Lender-of-last-resort  services — The 
attendees  of  the  regional  meeting  in  San 
Francisco  recommended  that,  for 
schools  with  default  rates  exceeding  25 
percent,  "exceptional  mitigating 
circumstances"  for  a  school's  appeal  of 
denial  for  lender-of-last-resort  (LLR) 
services  should  be  defined  to  include 
program  completion  and  job  placement 
rates,  if  available;  default  rates;  loan 
volume  as  a  proportion  of  a  school's 
student  population;  and  other  pertinent 
factors.  The  attendees  also 
recommended  that  for  a  school  subject 
to  a  limitation,  suspension  or 
termination  (LST)  action,  exceptional 
mitigating  circimistances  should 
consider  the  above  factors  and  the 
nature  of  the  LST  action.  The  majority 
of  the  Kansas  City  meeting  attendees 
supported  use  of  the  definition  of 
"exceptional  mitigating  circumstances" 
provided  in  the  cohort  default  rate 
regulations  published  in  the  Federal 
Register  on  July  19,  1991  and  the 
required  default  management  plan  to 
determine  if  a  guaranty  agency  must 
offer  LLR  services  to  students  attending 
a  school  with  a  cohort  default  rate 
greater  than  25  percent.  The  minority 
view  at  the  Kansas  Qty  meeting  was 
that  the  regulatory  criteria  are  too 
restrictive.  Attendees  at  the  New  York 
meeting  recommended  that  other  factors 
be  considered  in  addition  to  current  law 
to  define  exceptional  mitigating 
circumstances  i.e.,  two-thirds  of 
registeri?d  students  actually  begin  class 
and  the  f)€rcentage  of  students  receiving 
loans  at  schools  with  15  percent  to  25 
percent  cohort  default  rates.  The 
attendees  also  expressed  concern  about 


Federal  Register  /  Vol.  59,  No.  51  /  Wednesday.  March  16,  1994  /  Proposed  Rules 


12485 


the  timeliness  of  the  appeal  process  and 
their  desire  that  students  should  not  be 
penalized.  The  attendees  at  the  New 
York  meeting  supported  the  regulator^' 
definition  of  exceptional  mitigating 
circumstances  with  the  inclusion  of  a 
comparison  of  student  costs  of 
education  to  post-graduation  earnings 
and  consideration  of  personal  mitigating 
circumstances  of  students. 

3.  Income-contingent  repayment — The 
attendees  at  the  regional  meetings  in 
San  Francisco.  New  York,  and  Kansas 
City  made  recommendations  for  the 
Secretary  to  consider  in  developing 
regulations  to  allow  certain  defaulted 
borrowers  a  repav-ment  schedule  that 
assesses  a  borrower's  debt-to-income 
ratio  and  that  provides  the  borrower  up 
to  25  years  to  repay  a  loan.  The 
attendees  at  the  San  Francisco  meeting 
recommended  that  consideration  be 
given  to  the  amount  of  the  borrower's 
educational  loan  scheduled  repayment 
in  relation  to  his  or  her  anticipated 
income.  They  indicated  that  they 
believed  that  a  smaller  percent  of 
income  should  probably  be  expected  in 
loan  repa>Tnent  from  low  income 
borrowers.  Attendees  at  the  San 
Francisco  meeting  also  recommended 
that  educational  debt  should  include  all 
educational  loans,  not  just  Title  IV 
student  loans  and  that  the  term 
(borrower's)  "income"  needed  to  be 
defined  for  this  purpose.  They  suggested 
that  if  "income"  includes  the  borrower's 
spouse's  income,  the  spouse's 
educational  debts  should  also  be 
included.  Attendees  at  the  New  York 
meeting  recommended  that  guaranty 
agencies  be  permitted  to  exempt  loans 
from  mandatory  assignment  and  instead 
be  able  to  offer  their  borrowers  income- 
contingent  repayment.  The  attendees  at 
the  New  York  meeting  also 
recommended  that  i.acome-contingent 
repayment  should  take  into 
consideration  the  impact  of  negative 
amortization  and  the  overall  cost  of 
repa>TPent,  include  a  requirement  for 
annual  review,  and  allow  guaranty 
agencies  to  determine  the  interest  rate. 
Attendees  at  the  Kansas  City  meeting 
recommended  that  factors  for  the 
Secretary's  evaluation  should  include 
whether  collection  of  the  note  would  be 
enhanced,  costs  associated  with  income- 
contingent  collection  vs.  existing 
repayment  structures,  and  the  cost 
effectiveness  of  Federal  collection.  The 
Kansas  City  meeting  attendees  also 
recommended  that  longer  repayment 
periods  be  allowed.  However,  they 
expressed  concern  that  such  repa^Tnent 
periods  could  result  in  an  incentive  to 
default. 

4.  Federal  Stafford  and  Federal  SLS 
loan  limits — The  attendees  at  the 


regional  meetings  in  San  Francisco, 
New  York  and  Atlanta  discussed  the 
issue  of  reduced  loan  limits  for 
programs  of  less  than  an  academic  year 
and  recommended  that  if  the  definition 
of  "less  than  an  academic  year"  would 
include  students  who  are  in  a  second  or 
subsequent  year  of  a  program  of  study 
for  a  period  of  enrollment  of  less  than 
a  year,  that  a  technical  amendment 
should  be  sought  to  clarify  Congress" 
intent  as  to  which  borrowers  were 
covered  by  the  provision. 

5.  Federal  PLUS  loans — 
determination  of  adverse  credit — The 
attendees  at  the  San  Francisco.  Kansas 
City  and  Atlanta  meetings  generally 
recommended  that  adverse  credit 
history  should  include  outstanding  tax 
liens,  unpaid  judgments,  bankruptcy, 
default  on  or  failure  to  pay  Federal 
debts  or  obligations,  charge  offs, 
collection  accounts,  foreclosures  and 
repossessions.  The  San  Francisco 
meeting  attendees  also  recommended 
the  regulations  specify  that  the  lack  of 
a  credit  history  should  not  be 
considered  adverse  credit.  The 
attendees  at  the  San  Francisco  meeting 
expressed  concern  about  PLUS 
borrowers'  ability  to  repay  loans  given 
the  repeal  of  the  PLUS  annual  and 
aggregate  loan  limits.  The  attendees 
recommended  that  the  lender  and  or 
guaranty  agency  counsel  borrowers  with 
regard  to  debt  load,  repayment 
obligations,  etc.  Attendees  at  the  San 
Francisco  meeting  also  recommended 
that  the  lender  be  allowed  to  establish 
additional  eligibility  criteria,  including 
reviewing  situations  where  potential 
borrowers  are  currently  60  days  or  more 
delinquent  on  other  consumer  accounts. 
The  attendees  at  the  San  Francisco  and 
Kansas  City  meetings  recommended  that 
lenders  should  also  exercise  discretion 
in  allowing  borrowers  to  provide 
explanations  regarding  circumstances 
that  resulted  in  a  determination  of 
adverse  credit.  Attendees  at  the  San 
Francisco  and  Kansas  City  meetings  also 
recommended  that  the  lender  be 
required  to  obtain  a  credit  report  from 
a  nationally  recognized  credit  reporting 
agency.  The  San  Francisco,  Atlanta,  and 
Kansas  City  attendees  also 
recommended  that  in  disbursing  a  PLUS 
loan  the  school  require  one 
authorization  per  loan  (not 
disbursement)  and  allow  parents  to 
authorize  electronic  fund  transmission. 
The  attendees  at  the  Kansas  Gty 
meeting  recommended  that  amounts  of 
less  than  $100  in  charge  off  or  collection 
accounts  not  be  held  against  a  PLUS 
applicant  when  determining  adverse 
credit.  The  New  York  meeting  attendees 
recommended  that  the  regulations 


require  credit  decisions  by  the  lender 
using  the  applicant's  credit  report. 

6.  Default  reduction  program — 
Attendees  at  the  Kansas  City  meeting 
recommended  that  the  determination 
that  post-default  payments  are 
"reasonable  and  affordable  based  upon 
the  borrower  s  tolal  financial 
circumstances"  be  made  on  a  case-by- 
case  basis  based  on  a  debt-to-income 
analysis  (including  family  size)  by  the 
guaranty  agency.  The  attendees 
recommended  that  payments  be  at  least 
$5.00  and  be  voluntary  consecutive 
payments.  However,  the  attendees  also 
e.xpressed  concern  about  accepting  less 
than  interest  pavments.  The  Kansas  City 
meeting  attendees  discussed  the 
distinction  between  the  Title  TV  renewal 
of  eligibility  provision  in  the  law  that 
requires  six  reasonable  and  affordable 
consecutive  payments  and  the 
rehabilitation  program  that  requires  12 
reasonable  and  affordable  payments. 
They  recommended  that  guaranty 
agencies  be  given  wide  discretion  to 
evaluate  the  defaulter's  personal 
circumstances  and  history  to  determine 
what  constitutes  reasonable  and 
affordable  payments  so  lliat  if  a  loan  is 
repurchased  under  the  rehabilitation 
program,  the  borrower  will  be  able  to 
meet  the  lender's  repayment  terms  and 
not  fall  into  default  again.  Attendees  at 
the  Kansas  City  meeting  also 
recommended  that  the  guaranty  agency 
be  allowed  to  determine  the 
documentation  required  to  establish  the 
reasonable  and  affordable  pavment 
amounts  and  that  a  review  of  the 
borrower's  circumstances  be  required 
semi-annually.  The  attendees  at  the  San 
Francisco,  New  York  and  Atlanta 
meetings  recommended  that  guaranty 
agencies  be  allowed  flexibility  in 
determining  if  the  payment  amount  is 
reasonable  and  affordable  by  taking  into 
account  the  borrower's  family 
circumstances,  income,  size,  and  by 
giving  special  consideration  to 
borrowers  receiving  pubUc  assistance. 
The  San  Francisco  attendees  also 
recommended  that  the  guaranty  agency 
be  required  to  notify  the  school  in 
wTiting  when  a  borrower  has  regained 
Title  rv  eligibihty. 

7.  Mandatory  assignment  of  loans  to 
the  Secretary — Attendees  at  the 
meetings  in  New  York.  San  Francisco 
and  Kansas  City  discussed  the  issue  of 
mandatory-  assignment.  The  Kansas  City 
meeting  recommended  that  the 
Secretary  determine  the  criteria  for 
assignment  on  a  case-by -case  basis  and 
recommended  consideration  of  several 
issues  by  the  Secretary'.  Attendees  at  the 
New  York  meeting  recommended  that 
the  Secretary  estabhsh  a  simple  set  of 
general  rules  under  which  mandatory 
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assignment  would  apply  to  loans  on 
which  payments  had  not  been  received 
for  a  certain  period  of  time.  Attendees 
at  the  San  Franasco  meeting 
recommended  that  the  criteria  for 
mandatory  assignment  be  determined  by 
regulation  and  not  by  individual 
negotiations  with  each  agency  and 
proposed  certain  specific  criteria  for  the 
assignment. 

a.  RestricUons  on  guaranty  agency- 
incentive  payments — The  participants 
in  the  New  York  meeting  asked  that  the 
regulations  clearly  define  "premium" 
and  "inducement"  for  purposes  of  this 
prcA'ision.  Attendees  at  the  San 
Francisco  regional  meeting  concluded 
that  the  statute  was  intended  to  prohibit 
cash  payments  by  a  guaranty  agency  to 
a  lender  but  that  agency  activities  to 
encourage  participation  or  provide  state- 
of-the-art  processing  in  the  loans 
programs  were  acceptable.  In  Kansas 
City,  participants  coxx:luded  that 
regulations  must  ensure  that  services 
provided  by  guarantors  which  improve 
a  lender's  ability  to  meet  the  needs  of 
students,  schools  and  the  Secretary 
should  not  be  considered  inducements. 
In  addition,  the  Kansas  City  partiapants 
recommended  that  services  pennitted 
under  existing  guarantor  and  lender 
relationships  not  be  prohibited  but  that 
direct  fee  payments  from  a  giiarantor  to 
a  lender  be  prohibited.  The  attendees  to 
the  Atlanta  meeting  recommended  that 
the  regulations  define  "inducement "  as 
something  of  value  (such  as  cash, 
premiums  based  on  loan  volume,  or 
gifts)  that  is  given  by  the  guarantor  with 
the  intent  of  causing  the  lender  to 
choose  the  guarantor.  In  addition,  the 
attendees  at  the  Atlanta  meeting 
recommended  that  computer  system 
connections  that  allow  a  lender  to 
utilize  a  guarantor's  procedures  not  be 
considered  an  inducement. 

9.  Guaranty  resen'e  level — Attendees 
at  all  of  the  regional  meetings 
recommended  that  uniform  definitions 
be  developed  for  determining  the 
required  reserve  level  for  each  of  the 
guaranty  agencies.  However, 
participants  at  each  of  the  meetings 
suggested  different  formulas  for  the 
determination  of  whether  a  guaranty 
agency  satisfied  its  minimum 
requirement  Attendees  at  all  of  the 
regional  meetings  also  recommended 
that,  if  a  management  plan  is  .required 
because  a  guaranty  agency  drops  below 
the  minimum  reserve  level,  the  guaranty 
agency,  rather  than  the  Secretary, 
should  be  responsible  for  preparing  the 
plan.  Finally,  the  participants  at  all  the 
meetings  recommended  that,  if  a 
^liaranty  agency  becomes  insolvent,  the 
Secretary  should  first  consider  a 
solution  in  which  other  agencies  assume 


the  insolvent  agency's  resfwnsibilities 
rather  than  have  the  Secretary  take  over 
the  ageiKry's  role. 

10.  Restriction  on  lender  interest 
subsidy — Attendees  at  all  of  the  regional 
meetings  rejected  the  suggestion  that  a 
lender  could  charge  a  borrower  for  the 
interest  not  paid  by  the  Secretary 
because  of  the  restriction  on  the  interest 
subsidy  added  to  the  law.  The  Atlanta 
attendees  objected  to  the  suggestion  that 
the  term  "disbursement"  in  section 
428(a)(3)  of  the  HEA  meant  the  deUvery 
of  funds  to  the  student  and  instead 
asked  that  the  indtistry's  traditional 
definition  of  the  terra  as  referring  to 
when  the  funds  are  available  to  the 
school  be  maintained.  The  Atlanta 
attendees  also  disagreed  with  the  idea  of 
a  standardized  schedule  for  the  interest 
billing.  The  Kansas  City  attendees 
recommended  that  the  term 
"disbursement"  be  defined  as  the  date 
the  borrower  negotiates  the  loan  check 
or  the  funds  are  transferred  to  the 
borrower's  account.  The  Kansas  City 
attendees  also  recommended  the 
adoption  of  a  standardized  schedule  for 
interest  billings.  The  San  Francisco 
attendees  recommended  that  the 
Secretary  seek  a  statutory  change  that 
would  prohibit  schools  from  requesting 
funds  prior  to  the  deadlines  established 
for  interest  payment.  The  New  York 
attendees  also  recommended  that  a 
restriction  be  placed  on  the  school's 
authority  to  request  funds  arwi  suggested 
that  a  standardized  schedule  for  interest 
billing  be  developed. 

11.  Loans  that  nave  not  been 
consummated — The  Amendments 
prohibit  a  lender  from  receiving  interest 
and  special  allowance  payments  on 
loans  for  which  the  disbursemejit 
checks  have  not  been  cashed  or  the 
electronic  funds  transaction  is  not 
completed.  The  Atlanta  meeting 
recommended  that  this  restriction  apply 
to  loans  when  the  check  is  returned  or 
has  not  been  negotiated  within  120  days 
or  when  the  school  notifies  the  lender 
that  the  transaction  is  cancelled. 
Attendees  at  the  Kansas  City  meeting 
concluded  that  the  statute  clearly 
defined  the  loans  on  which  interest 
would  be  restricted  but  recommended 
that  lenders  should  be  allowed  to  bill 
for  interest  and  special  allowance  until 
they  learn  that  the  loan  was  not 
consummated  and  then  adjust  future 
billings.  The  San  Francisco  attendees 
simply  expressed  their  objection  to  the 
law. 

12.  Prohibition  on  the  sale  of  loans 
pnor  to  disbursement — The 
Amendments  changed  section  428G(g) 
to  limit  the  ability  of  a  lender  to  sell  a 
loan  prior  to  full  disbursement  of  the 
loan  proceeds.  The  attendees  at  the 


Kansas  Qty  meeting  recommended  that 
the  restriction  should  not  apply  as  long 
as  the  address  to  which  payments  are 
made  does  not  change  and  the  change 
i.s  "transparent"  to  the  borrower. 
Attendees  at  the  San  Francisco  meeting 
recommended  *ihat  transfer  (which  it 
defined  as  a  sale)  of  a  loan  be  prohibited 
until  after  all  disbursements  are  made. 
Attendees  at  the  New  York  meeting 
recommended  that  the  restriction  apply 
only  when  the  ownership  of  the  loan 
note  is  transferred  and  that  the 
restriction  should  not  apply  when  a 
lender  is  ending  its  participation  in  the 
FFEL  Program.  The  attendees  at  the 
Atlanta  meeting  concluded  that  the 
restriction  on  transfers  should  not  apply 
if  the  transfer  does  not  change  the 
borrower's  perception  of  where  to  send 
f>ayments. 

the  Department  considered  all  of  the 
comments  received  during  the  regional 
meetings  in  preparing  draft  proposed 
regulations. 

Negotiated  Rulemaking 

After  completion  of  the  regional 
meetings,  the  Department  prepared  draft 
proposed  regulations  to  implement  the 
provisions  of  Public  Law  102-325 
relating  to  the  FFEL  Program.  In 
accordance  with  the  requirements  of 
section  492(b)  of  the  HEA,  those 
regulations  were  submitted  to  a 
negotiated  rulemaking  process.  During 
the  weeks  of  January  4-8  and  February 
1-5.  1993,  tho  Department  met  v^th 
negotiators  selected  from  among 
individuals  nominated  by  attendees  at 
the  regional  meetings. 

The  discussion  below  of  the  proposed 
regulations  reflects  those  areas  where 
the  negotiators  reached  a  consensus  and 
the  proposed  regulations  reflect  that 
agreement.  The  discussion  below  also 
indicates  where  consensus  was  not 
reached  during  the  negotiations. 
However,  the  negotiators  did  not  choose 
to  discuss  every  part  of  the  proposed 
regulations.  Accordingly,  the  discussion 
below  of  those  issues  not  discussed 
during  the  negotiations  reflects  only  the 
views  of  the  Secretary. 

Proposed  Regulatory  Changes 

Section  662.100    The  Federal  Family 
Education  Loan  Programs 

Section  662.100(aK3h-Th9  Secretary 
proposes  to  amend  the  regulations  to 
re.Hect  the  statutory  change  that  parent 
PLUS  borrowers  may  no  longer  borrow 
on  behalf  of  dependent  graduate 
students. 

SectJon  6a2.100iaH4h-The  Secretary 
proposes  to  amend  the  regulations  to 
reflect  the  statutory  change  that  a 
Consolidatioo  Loan  may  include  Higher 
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Education  Assistant  Loan  (HE.^L) 
Program  loans  authorized  bv  Subpart  I 
of  Part  A  of  Public  Title  \irof  the 
Health  Services  Act.  and  parent  PLUS 
borrowers  whose  loans  were  made  on  or 
after  October  17.  1986. 

Section  662. 101(ch-The  NPRM  is 
revised  to  include  the  statutor\'  change 
that  HE,\L  la^ns  and  parent  PLUS 
borrowers  whose  loans  were  made  on  or 
after  October  17.  1986  may  be  included 
in  a  Consolidation  Loan  and  married 
couples  who  have  a  combined 
indebtedness  of  at  least  $7,500  in 
eligible  loans  may  borrow  under  the 
Consolidation  Loan  Program. 

Section  662.200     Definitions 

This  section  of  the  regulations  is 
being  amended  to  reflect  changes  made 
to  various  definitions  by  Public  Law 
102-325  The  S€4cretary  also  proposes  to 
change  other  definitions  to  ensure 
clarity  and  consistency  within  the  FFEL 
Program.  During  the  negotiations,  the 
following  definitions  were  discussed 
and  changes  were  made  to  address  the 
negotiators'  concerns. 

Co-maker — The  Secretar>'  proposes  to 
revise  the  definition  of  co-maker  in  the 
proposed  regulations  to  include  its  use 
in  the  Consohdation  Loan  Program.  The 
current  regulatory*  definition  only 
references  the  PLUS  loan  program.  The 
Secretary  prt^oses  to  revise  the 
definition  to  also  describe  the  status  of 
a  married  couple  who  are  joint 
borrowers  on  a  Consohdation  loan.  The 
Secretary  wishes  to  point  out  that  a  co- 
maker on  a  PLUS  or  Consohdation  loan 
must  be  an  eligiWe  borrower. 

Disposable  income — The  Secretary 
proposes  to  re\-ise  this  section  by  adding 
a  definition  of  the  term  "disposable 
income."  The  proposed  regulations 
would  provide  a  uniform  standard  for 
guaranty  agencies  to  use  in  determining 
what  constitutes  disposable  income  in 
determining  a  reasonable  and  affordable 
payment  based  on  the  borrower's  total 
financial  circumstances  for  purposes  of 
reinstatement  of  borrower  eligibility 
(§  682  401J  and  rehabihlating  a 
borrower's  defaulted  loan  (§  682.405). 

Estimated  Financiai  Assistance — 
During  the  negotiated  rulemaking 
sessions,  discussion  ensued  regarding 
the  definition  of  "estimated  financiai 
assistance."  The  definition  of  estimated 
financial  assistance  reiterates  the 
language  in  the  December  18,  1992 
regulations  that  requires  a  school  to 
include,  as  estimated  financial 
assistance.  Federal  Perkins  loan  or 
Federal  Work-.Study  awards  that  were 
offered  to  a  student  and  declined,  unless 
an  award  was  declined  for  an  acceptable 
reason.  The  negotiators  expressed 
concern  that  the  requirement  that  aid 


officers  must  certif>'  estimated  eligibilit\' 
for  these  programs  regardless  of  whether 
(1)  the  student  applies  for  the  aid.  (2) 
the  student  meets  established 
institutional  deadlines  for 
consideration,  or  (3)  the  student  applies, 
but  funds  are  not  available,  is  not 
reasonable  or  practicable  given  the 
deadline  that  schools  have  for  packaging 
their  campus-based  financial  aid 
programs. 

The  Secretary  is  concerned  that 
stud^ts  be  considered  for  more 
desirable  campus-based  aid.  if  available, 
before  they  turn  to  FFELP  loans. 
However,  at  the  request  of  the 
negotiators,  the  Secretary  proposes  to 
clarify  that  a  school  would  be  expexted 
to  include  Federal  Perkins  Loan  or 
Federal  Work-Study  award  estimates  for 
a  student  only  to  the  extent  funding  is 
available.  The  Secretar)'  intends  that  a 
school  need  not  include  hypothetical 
campus -based  awards  if  those  funds  are 
no  longer  availabie  or  cannot  be 
expected  to  become  available  at  that 
school.  Also,  a  campus-based  award 
declined  by  the  student  would  not  need 
to  be  considered  as  estimated  financial 
assistance  if  the  institution's  packaging 
jjohcy  would  not  normally  make  certain 
types  of  awards  to  a  particular  category 
of  students  For  example,  if  the 
institution's  packaging  policy  would  not 
normally  award  a  Perkins  loan  to  a 
freshman  student,  that  aid  would  not 
need  to  be  included  as  part  of 
"estimated  financial  assistance"  when 
certifying  a  FFEL  Program  loan 
apphcation  for  the  student. 

"rhe  negotiators  also  recommended 
that  the  definition  cd  estimated  financiai 
assistance  should  be  revised  to  provide 
a  different  definrtion  of  estimated 
finemdai  assistance  for  PLUS  loans. 
They  beheved  a  sdiool  should  be  able 
to  certify  a  PLUS  appiication  without 
taking  into  consideration  the  dependent 
student's  eligibihty  for  other  Title  [\' 
student  loan  assistance  if  the  parent 
wishes  to  take  on  a  loan  obUga'ion  in 
lieu  of  the  student  becoming  obligated. 
The  Secretary  strongly  encourages 
students  to  utilize  ail  financial  aid 
available  to  them.  However,  the 
Secretary  recognizes  that  the  statute 
provides  authority  for  PLUS  parent 
borrowers  to  borrow  up  to  the  cost  of 
education.  Given  the  fact  that  schools 
will  be  participating  in  both  the  Federal 
Direct  Loan  and  FFEL  programs,  the 
Secretary  believes  that  the  treatment  of 
PLUS  loans  needs  to  be  consistent 
across  the  loan  programs.  Therefore,  the 
Secretary  proposes  to  revise  the 
definition  of  estimated  finanaai 
assistance  in  the  FFEL  Program  to  be 
consistent  with  the  same  definition  in 
the  Federal  Ehrect  Strident  Loan 


Program  and  to  permit  a  PLUS  parent 
borrower  the  option  of  borrowing  to 
cover  both  parental  contribudon  and  the 
amount  of  the  student's  eligibility  for 
Federal  loans  up  to  the  cost  of 
attendance. 

Grace  period — The  Secretary  proposes 
to  revise  the  definition  of  grace  period 
to  reflect  the  change  in  the  H£-^  that 
allows  an  SLS  borrower  w^ho  also  has  a 
Stafford  loan  to  delay  beginning 
repayment  on  the  SLS  loan  for  a  period 
of  time  concurrent  with  the  borrower's 
grace  period  on  the  Stafford  loan  so  that 
repayment  begins  on  the  two  loans  at 
the  same  time. 

Repayment  period — Tbe  Secretary 
proposes  to  revise  the  definition  of 
repayment  period  to  reflect  section 
428H  of  the  HEA,  which  provides  that 
the  repayment  period  for  an 
Unsubsidized  Stafford  Lean  begins  on 
the  day  after  the  grace  period  expires. 
The  NPRM  reflects  that  payments  of 
interest  on  an  Unsubsidized  Stafford 
Loan  during  the  in-schoo!  and  grace 
period  are  the  responsibility  of  the 
bcrrower. 

Satisfactory  repayment 
arrangement — The  Secretary  proposes 
to  revise  this  section  by  adding  a 
definition  for  the  term  "satisfactory 
repayment  arrangement."  Consistent 
with  the  effort  to  standardize  and 
simplify  the  FFEL  Program  and  the 
requirements  of  section  428F  of  the 
HEA.  the  proposed  regulations  would 
provide  a  uniform  standard  Ux  guaranty 
agencies  to  use  in  determining  what 
constitutes  a  "satisfactory  repayment 
arrangement"  by  a  defaulted  borrower. 
A  borrower  would  be  required  to  have 
made  satisfactory  repayment 
arrangements  on  a  defaulted  loan  prior 
to  regaining  eligibility  for  further  'Title 
rV'  assistance  or  including  a  defaulted 
loan  in  a  Consolidation  loan.  The 
negotiators  expressed  concern  at>out  the 
effects  of  applying  the  same  df  firJtion 
to  other  aspects  of  the  FFEL  Program 
that  they  believe  go  beyond  the 
reinstatement  of  a  defauhod  borrower's 
eligibility  for  Title  IV'  assistanoe  For 
example,  a  borrower  who  wishes  to 
consohdate  a  defauhed  loan  is  required 
to  make  a  satisfactory  repaynient 
arrangement  on  the  defaulted  loan  and 
provide  evidence  of  the  arrangemem  fo 
the  consolidating  lender  The 
negotiators  believed  that  guaranty 
agencies  should  have  the  discretion  fo 
implement  a  stricter  standard  for 
satisfactory  repayment  arrangements  for 
differing  circumstances.  The  Secretary 
believes,  however,  that  the  Congress 
intended  one  uniform  standard  for 
satisfactory  repayment  arrangements  to 
be  used  nationwide  for  all  FFEL 
Program  purposes. 
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Stafford  Loan  Program— The 
negotiators  indicated  that  the  different 
names  used  in  the  Federal  Stafford  Loan 
Program  confuse  borrowers  and  other 
program  participants.  The  Secretary  is 
proposing  to  define  the  different  types 
of  loans  involved.  The  term  "Stafford 
Loan  Program"'  refers  to  the  program 
authorized  by  Title  IV-B  of  the  HEA. 
which  encourages  the  making  of 
subsidized  and  unsubsidized  loans  to 
undergraduate,  graduate,  and 
professional  students  and  is  one  of  the 
Federal  Family  Education  Loan 
programs.  The  term  "Stafford  Loan 
Program"  will  spr\  e  as  the  umbrella 
term  for  all  Stafford  loans,  subsidized, 
unsubsidized.  and  nonsubsidized. 

Write-off— The  Secretary  proposes  to 
re\ase  this  section  by  adding  a 
definition  for  the  term  "vmte-off."  The 
proposed  regulations  would  provide  a 
uniform  standard  for  guaranty  agencies 
to  use  in  determining  what  constitutes 
a  "vkTite-oiT'  for  purposes  of 
determining  whether  a  borrower  is 
considered  to  have  an  adverse  credit 
history  if  a  credit  report  reflects  that  a 
borrower  has  been  the  subject  of  a  write- 
off. 

Section  682.201     Eligible  borrowers 

Section  682. 201(a)l2}— The  NPRM 
proposes  to  establish  a  sequence  in 
certification  of  borrower  ehgibility  in 
the  FFEL  Program  in  response  to  the 
negotiators'  request  that  clarification  be 
prov^ded  in  the  regulations.  Consistent 
vdth  the  requirements  of  sections 
428H(b)(2)  and  484(b)(2)  of  the  HEA,  a 
borrower  must  first  receive  a 
determination  of  need  for  a  subsidized 
Stafford  loan  and,  if  determined  to  have 
need  in  excess  of  S200,  have  submitted 
an  application  to  a  lender.  The  borrower 
must  next  receive  a  determination  of 
need  for  an  unsubsidized  Stafford  loan 
regardless  of  whether  the  amount  of  the 
need  is  less  than  S200.  Finally,  an 
eligible  borrower  may  have  an  SLS  loan 
application  certified  which  contains, 
under  "estimated  financial  assistance", 
the  full  amount  of  the  borrower's 
Stafford  Loan  (subsidized  and 
unsubsidized)  eligibility.  The  Secretary 
notes  that  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66),  enacted  on  August  10, 1993. 
provides  that  no  new  Federal  SLS  Loans 
may  be  made  for  a  period  of  enrollment 
beginning  on  or  after  July  1,  1994.  The 
Federal  SLS  Program  will  be  replaced 
with  increased  annual  loan  amounts 
available  under  the  unsubsidized 
component  of  the  Federal  Stafford  Loan 
Program. 

Section  682.201(bh-The  NPRM 
proposes  to  reflect  the  change  in  the 
HEA  that  provides  that  graduate  or 


professional  students  are  considered 
independent  students,  thereby 
restricting  PLUS  loan  eligibility  to 
parents  of  dependent  undergraduate 
students. 

Section  682.201(bH7)— The  proposed 
regulations  implement  section  428B{a) 
of  the  HEA  that  provides  the  eligibility 
requirements  for  the  PLUS  program. 
Specifically,  in  order  for  a  parent  to  be 
eligible  to  borrow  a  PLUS  loan  on  behalf 
of  a  dependent  student,  the  parent  must 
be  determined  not  to  have  an  "adverse 
credit  history."  During  the  negotiations 
some  lenders  expressed  the  need  for 
flexibility  to  exercise  individual 
judgment  in  determining  adverse  credit. 
The  Secretary  accepted  the  negotiators' 
recommendation  that  the  proposed  rules 
should  not  preclude  a  lender  from 
requiring  a  PLUS  applicant  to  meet 
more  stringent  credit  criteria.  However, 
the  Secretary  did  not  accept  other 
lenders'  recommendations  that,  in 
exercising  this  judgment,  the  lender 
should  be  allowed  to  use  more  lenient 
standards  on  an  exceptional  basis. 

Lenders  expressed  concern  about 
parent  borrowers'  ability  to  repay  the 
loans  given  the  repeal  of  the  PLUS 
annual  and  aggregate  loan  limits.  Some 
lenders  recommended  that  the  proposed 
regulations  used  to  determine  borrower 
eligibility  for  PLUS  loans  go  beyond  a 
standard  to  determine  adverse  credit 
history  to  also  include  a  determination 
of  a  borrower's  ability  to  repay  the  debt. 
Although  the  Secretary  shares  the 
lenders'  concerns,  he  declined  to  accept 
the  negotiators'  recommendation 
because  there  Is  no  statutory  authority 
for  including  such  an  additional 
eligibility  criterion.  However,  the 
Secretary  notes  that  a  lender  is  not 
prohibited  from  maintaining  a  lending 
policy  that  would  examine  parental 
ability  to  repay  the  PLUS  loan. 

The  draft  NPRM  discussed  at  the 
negotiated  rulemaking  sessions  would 
have  required  a  lender  to  obtain  a  credit 
report  on  the  PLUS  applicant  from  at 
least  one  national  credit  bureau 
organization  not  more  than  60  days 
before  the  first  day  of  the  period  of 
enrollment  for  which  the  loan  was 
intended.  The  negotiators  believed  the 
time  frame  for  obtaining  the  credit 
report  was  too  restrictive.  The  Secretary, 
therefore,  has  removed  the  proposed 
time  frame  and  is  proposing  that  the 
lender  determine  adverse  credit  history 
based  on  the  examination  of  the 
required  credit  report. 

The  Department  also  proposed  in  the 
draft  NPRM  that  the  PLUS  applicant 
would  be  considered  to  have  an  adverse 
credit  history  if  the  borrower  is  more 
than  90  days  delinquent  on  a  repayment 
of  any  debt,  60  or  more  days  delinquent 


on  the  repayment  of  each  of  two  or  more 
debts,  or  has  been,  during  the  five  years 
preceding  the  date  of  the  credit  report, 
the  subject  of  a  default  determination, 
bankruptcy  filing,  foreclosure, 
repossession,  tax  lien,  wage 
garnishment,  write-off,  or  any  Federal  or 
state  government  action  to  collect  a 
debt.  The  lender  could  not  consider 
insufficient  or  lack  of  a  credit  history  for 
the  parent  borrower  to  be  an  adverse 
credit  history.  Some  negotiators 
objected  to  the  proposal  that  a  borrower 
would  be  considered  to  have  an  adverse 
credit  history  if  the  borrower  is  more 
than  90-days  delinquent  on  a  repayment 
of  any  debt  or  60  or  more  days 
delinquent  on  the  repayment  of  each  of 
two  or  more  debts  because  they  believed 
the  proposal  was  overly  complicated 
and  too  stringent.  The  Secretary 
removed  the  60-day  restriction  to 
simplify  the  standard;  however,  the 
Secretary  indicated  that  the  90-day 
delinquency  requirement  would  be 
retained  because  he  believed  this  to  be 
an  appropriate  threshold  of  delinquency 
for  this  purpose. 

The  negotiators  believed  that  the 
proposed  draft  regulations  also  did  not 
provide  the  lender  with  enough 
flexibility  to  consider  extenuating 
circumstances,  such  as  delinquency  on 
small  dollar  debts  that  may  have  been 
beyond  the  control  of  the  borrower. 
They  recommended  that  lenders  be  able 
to  apply  a  tolerance  for  small  dollar 
debts.  The  negotiators  indicated  that 
delinquent  debts  of  less  than  S500  are 
an  industry-wide  acceptable  tolerance. 
The  Department  agreed  to  propose  to 
allow  the  lender  the  flexibility  in 
determining  adverse  credit  if  the  lender 
retains  documentation  supporting  its 
basis  for  determining  that  extenuating 
circumstances  existed.  The 
documentation  may  include  an  updated 
credit  report,  a  statement  from  the 
creditor  that  the  borrower  has  made 
satisfactory  arrangements  to  repay  the 
debt,  or  an  acceptable  statement  fro.m 
the  borrower  explaining  any 
delinquencies  with  outstanding 
balances  of  less  than  $500. 

Student  advocates  requested  that  the 
Department  clarify  that  a  borrower  who 
has  a  loan  discharged  under  section 
437(b)  of  the  HE.^  would  not  be 
considered  to  have  an  adverse  credit 
histor>-.  The  Department  agreed  to 
clarify  in  the  preamble  to  the 
regulations  that  a  borrower  would  not 
be  considered  to  have  an  adverse  credit 
history  based  solely  on  a  loan 
discharged  under  this  provision 
appearing  on  the  borrower's  credit 
history. 

Section  632.201  ^c>— The  Secretary 
proposes  to  amend  the  regulations  to 
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reflect  the  new  statutory  changes  to 
Consohdation  loan  eiigibihty.  The 
NPRM  would  provide  that  the  following 
borrowers  are  nov*'  eligible  for  a 
Consohdation  loan:  A  borrower  who  has 
a  minimum  debt  under  the  eligible  loan 
programs  of  at  least  $7,500;  a  defaulted 
borrou'er  who  will  reenter  repa\Tnent 
through  loan  consohdation;  a  parent 
PLUS  borrower  who  has  loans  made 
after  October  17, 1986;  and  a  married 
couple  who  will  jointly  consolidate 
their  ind;-vndual  loans.  The  NPRM  also 
reflects  the  statutory  provision  allowing 
a  borrower  to  add  loans  received  prior 
to  the  date  of  the  consolidation  during 
the  160-day  period  after  the  lender  has 
made  the  CcmsoUdation  loan. 

The  proposed  regulations  also  provide 
that  a  borrower  who  is  currently  in 
default  on  a  FFEL  loan  must,  to  make 
the  defa\i]ted  loan  an  eUgible  loan  to  be 
consohdated,  ha\-e  made  satisfactory 
repayment  arrangements  with  the 
holder  of  the  defaulted  loan.  The 
negotiators  held  an  in-depth  discussion 
as  to  whether  there  should  be  a  separate, 
stricter  criterion  for  "satisfactor}' 
repayment  arrangements"  for  the 
inclusion  of  a  defaulted  loan  in  a 
Consolidation  loan  as  provided  in  the 
N'PR.M  The  Secretary  strongly  believes 
that  a  single,  standard  definition  of  this 
term,  as  provided  in  §  682.200.  should 
be  applied  consistently  throughout 
FFEL  Program  regulations.  Therefore  a 
borrower  would  be  required  to  make  six 
consecutive  reasonable  and  affordable 
monthly  pajTaents  on  the  defaulted  loan 
before  it  was  eUgible  for  inclusion  in  the 
Consohdation  loan. 

Section  682.204    Maximum  Loan 
Amounts 

The  Secretary  has  proposed  to  amend 
the  regulations  by  Inserting  the  new 
statutory  loan  limits  for  the  FFEL 
Program  lo€ins  that  became  effective  on 
or  after  July  1,  1993.  Changes  in  loan 
limits  made  by  the  Annendments  that 
became  effective  earlier  were  included 
in  the  FFEL  regulations  that  were 
published  in  the  December  18,  1992 
Federal  Register  The  negotiators 
indicated  that  they  believe  that  the 
NPRM  does  not  reflect  the  intent  of  the 
HEA  in  regard  to  the  hmits  for  programs 
of  less  than  one  academic  year.  The 
Secretary  recognizes  that  the  language 
in  the  HFA  is  defective  and  has 
recommended  to  the  Congress  a 
technical  change  to  address  Stafford 
loan  limits  for  programs  of  less  than  one 
year  when  the  student  is  beyond  the 
first  year  of  undergraduate  education. 

The  negotiators  beheved  the 
Department  should  provide  guidance  for 
.schools  in  certif>'ing  a  Stafford  or  SLS 
loan  amoimt  for  a  borrower  enrolled  in 


a  program  of  study  of  less  than  an 
academic  year.  The  Secretary  has 
proposed  in  §  682.603(f)(3)  a  formula  for 
the  school  to  use  in  determining  the 
borrower's  annual  loan  limit  based  on 
whether  the  school  meets  the  academic 
year  standards  specified  in  section 
481(d)(2)  of  the  HEA. 

The  negotiators  requested  that  Lhe 
Department  define  "course  of  study"  so 
that  students  enrolled  in  multi-year 
programs  be  exempted  from  prorated 
loan  hmits.  The  Secretary  believes, 
however,  that,  as  the  statute  is  currently 
written,  a  borrower  enrolled  for  a  period 
of  enrollment  that  is  less  than  an 
academic  year  in  length  necessary  to 
complete  a  program  of  study  is  subject 
to  reduced  annual  loan  hmits  for  any 
loan  made  for  that  penod  of  enrollment. 
For  term-based  schools,  this  approach 
applies  only  if  the  period  of  enrollment 
that  is  less  than  an  academic  year  is 
beyond  the  normal  time  frame  for 
completion  of  the  program  as 
determined  by  the  school. 

Section  682.207    Due  Diligence  in 
Disbursing  a  Loan 

This  section  of  the  regulations  is 
being  amended  to  provide  that  a  PLUS 
loan  check  from,  a  lender  that  is  co- 
payable  to  the  mstitution  and  the  parent 
borrower  must  be  sent  directly  to  the 
eligible  institution.  Some  n€>gotiators 
favored  mailing  the  check  to  the  PLUS 
borrower  for  endorsement  first  and 
directing  the  borrower  to  then  forward 
the  check  to  the  school.  These 
negotiators  believe  that  the  co-payable 
check  format  provides  sufficient 
protection  to  the  Federal  gox'emment 
against  the  misuse  of  PLUS  funds. 
However,  the  Department's  experience 
in  the  PLUS  loan  program  has  shown 
that  sending  the  check  du^ctly  to  the 
borrower  contributes  to  confusion  in  the 
program  and  may  result  in  funds  being 
made  available  to  PLUS  borrowers  on 
behalf  of  students  who  are  no  longer 
enrolled.  The  Secretary  has  proposed 
that  the  check  be  mailed  to  the  school 
first  to  verify  student  eligibility  prior  to 
forwarding  it  to  the  parent  for 
endorsement. 

Section  628  300    Payment  of  Interest 
Benefits  on  Federal  Stafford  Loans 

The  HEA  provides  that  a  lender  may 
not  receive  interest  on  loans  for  periods 
earher  than  either  10  days  prior  to  the 
date  the  proceeds  of  the  loan  disbursed 
by  check  are  deUvered  to  the  borrower 
by  the  school  or  3  days  prior  to  the  date 
the  proceeds  of  the  disbursement  made 
by  electronic  funds  transfer  are  released 
from  the  restricted  account  maintained 
by  the  school.  The  m«]OT  point  of 
disagreement  during  the  negotiations 


regarding  this  provision  of  the  statute 
was  the  Department's  interpretation  of 
Congress'  use  of  the  word 
"disbursement",  as  used  in  section 
428(a)(3)(A)(v)  of  the  HEA.  to  mean 
"delivery"  of  loan  proceeds  to  the 
borrower  by  the  school.  The  Secretary 
believes  this  is  the  only  viable 
interpretation  of  the  statute  as  the  use  of 
the  term  disbursement  would  result  in 
an  expansion  rather  than  restriction  on 
interest  billed  the  Secretary. 

Considerable  discussion  occurred 
during  the  negotiation  sessions 
regarding  the  3-day/lO-day  interest 
Umitation.  The  Department  pbinted  out 
that  Congress  clearly  intended  to  hmit 
the  lender's  abihty  to  bill  the 
Department  for  interest  to  the  period 
after  funds  are  dehvered  to  the  student. 
The  legislative  history  of  this  provision 
indicates  that  Congress  intended  to 
achieve  significant  savings  by  this 
change.  The  negotiators  argued  that  in 
developing  the  regulations,  the 
Department  should  consider  that 
lenders  do  not  consistently  track  a 
student's  period  of  enrollment  or  the 
date  of  delivery  of  proceeds  to  the 
borrower.  The  negotiators  believed  the 
regulations  should  be  v^Titten  based  on 
a  formula  driven  by  the  date  of 
disbursement  to  the  school. 

The  negotiators  ultimately 
recommended  that  interest  be  limited  to 
10  days  prior  to  the  first  day  of  the 
period  of  enrollment  for  which  the  loan 
check  is  intended  or,  if  the  loan  is 
disbursed  after  the  start  of  the  period  of 
enrollment.  3  days  after  the 
disbursement  date  of  the  check.  For  a 
loan  disbursed  by  electronic  funds 
transfer,  interest  will  be  limited  to  3 
days  prior  to  the  first  day  of  the  period 
of  enrollment  or  if  the  loan  is  disbursed 
after  the  start  of  the  period  of 
enrollment,  3  days  after  disbursement. 
To  achieve  Congress'  intent  to  limit 
unnecessary  interest  paj-ments  using  the 
date  of  loan  disbursement  to  the  school 
rather  than  delivery  date  to  the 
borrower,  the  Secretary  also  believes  it 
is  necessary  in  §  682.603(h)  to  limit  the 
period  during  which  the  school  may 
request  the  disbursement  of  loan 
proceeds  for  a  new  borrower  who  is 
enrolled  in  his  or  her  first  year  of 
undergraduate  study. 

The  Secretary  also  proposes  to  amend 
the  regulations  to  reflect  the  provision 
in  section  428(a)(7)  in  the  HEA  under 
which  a  lender  may  not  receive  interest 
benefits  for  any  disbursement  of  a  loan 
for  which  checks  have  not  been  cashed 
or  for  which  electronic  funds  transfer 
has  not  been  completed. 
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Section  682.30 1     Eligibility  of 
Borrowers  for  Interest  Benefits  on 
Stafford  and  Consolidation  Loans 

This  section  of  the  regulations  is 
being  amended  to  reflect  the  statutory 
change  that  provides  that  a 
Consohdation  loan  borrower  whose 
application  was  received  by  the  lender 
on  or  after  January  1,  1993  qualifies  for 
interest  benefits  dunng  authorized 
periods  of  deferment  on  the  portion  of 
the  loan  that  does  not  represent  HEAL 
loans. 

Section  682.302    Payment  of  Special 
Allowance  on  FFEL  Loans 

The  Secretary  proposes  to  amend  the 
regulations  to  reflect  the  provision  in 
section  428(a)(7)  of  the  HEA  under 
which  a  lender  may  not  receive  special 
allowance  payments  for  loans  for  which 
checks  have  not  been  cashed  or  for 
which  electronic  funds  transfers  have 
not  been  completed. 

The  Secretary  also  proposes  to  amend 
this  section  to  reflect  other  changes 
made  by  the  Amendments.  The 
proposed  regulations  reflect  the  change 
under  section  438(b)(2)(C) 4hal  special 
allowance  is  not  paid  unless  the  new 
variable  interest  rate  calculations 
produce  an  interest  rate  that  is  greater 
than  the  statutory  standard  interest  rate 
(10  percent  for  PLUS,  11  percent  for 
SLS).  The  proposed  regulations  also 
."•eflect  the  new  statutory  special 
allowance  formula  and  a  new  special 
allowance  "floor"  for  tax-exempt  loans, 
both  of  which  are  effective  for  loans 
made  on  or  after  October  1,  1992.  In 
addition,  the  proposed  regulations 
would  provide,  in  accordance  with  the 
Amendments,  that  unsubsidized  Federal 
Stafford  loans  made  pursuant  to  section 
428H  of  the  Act  are  now  eligible  for 
special  allowance  payments. 

Section  682.400    Agreements  Between 
a  Guaranty  Agency  and  the  Secretary 

The  Secretary  proposes  to  revise  this 
section  of  the  regulations  to  implement 
section  428F  of  the  HEA  that  requires  all 
guaranty  agencies  to  participate  in  the 
loan  rehabilitation  program. 

Section  682.401     Basic  Program 
Agreement 

Section  682  40Ub)i4}— The  proposed 
regulations  implement  the  requirements 
of  section  428F  of  the  HEA  that  require 
a  guaranty  agency  to  permit  a  defaulted 
borrower  to  regain  eligibility  for  Title  IV 
assistance  once  the  borrower  has  made 
satisfactory  repavTnent  arrangements  as 
defined  in  §  682.200.  The  HEA  provides 
that  a  guaranty  agency  may  not  demand 
that  a  borrower  make  monthly  payments 
that  exceed  an  amount  that  is 
"reasonable  and  affordable"  based  upon 


the  borrower's  total  financial 
circumstances.  In  developing  criteria  to 
be  used  by  guaranty  agencies  in 
determining  what  constitutes  a 
reasonable  and  affordable  pajTnent 
amount,  the  Secretary  proposes  to 
require  the  agency  to  require  income 
and  expense  documentation  from  the 
borrower  to  make  a  determination  of  a 
reasonable  and  affordable  amount.  The 
guaranty  agency  must  also  document 
the  basis  for  the  determination  if  it 
determines  that  a  defaulted  borrower 
cannot  make  a  monthly  payment  of  at 
least  S50  or  the  monthly  accrued 
interest  on  the  loan,  whichever  is 
greater,  based  on  the  borrower's  total 
financial  circumstances.  Several 
negotiators  expressed  their  belief  that 
the  documentation  requirement  for 
borrower  payments  that  are  less  than 
S50  would  be  construed  as  a  minimum 
monthly  payment  requirement  resulting 
in  an  adverse  impact  on  low-income 
borrowers  who  have  defaulted  and 
request  reinstatement  of  eligibihty  for 
additional  Title  IV  assistance. 

The  Secretary  does  not  intend  the 
requirement  that  the  agency  document 
the  basis  for  payments  of  under  $50  to 
harm  defaulted  low-income  borrowers. 
Tbe  proposed  regulations  clearly 
provide  that  payments  of  less  than  $50 
are  permissible.  The  proposed 
regulations  merely  require  the  guaranty 
agency  to  assess  the  borrower's 
disposable  income  and  necessary 
expenses  to  determine  a  reasonable  and 
affordable  pajment,  and  to  document 
the  borrower's  file  to  substantiate  the 
fact  that  the  borrower's  financial 
circumstances  support  a  smaller 
payment  than  is  generally  required  of 
other  FFEL  borrowers.  The  Secretary 
notes  that  a  borrower's  objection  to  the 
"affordable  and  reasonable  payment" 
amount  determined  by  the  guaranty 
agency  based  on  its  assessment  of  the 
borrower's  disposable  income  and 
necessary  expenses  should  be  made  to 
officials  of  the  guaranty  agency. 
However,  if  the  guaranty  agency  and  the 
borrower  are  unable  to  come  to  an 
agreement  on  the  amount  identified  by 
the  agency  following  this  assessment, 
the  borrower  may  contact  the 
Department  for  assistance. 

Section  682.401(b)l6h-The  proposed 
regulations  implement  the  requirements 
of  section  428{b)(l)(T)  of  the  HEA  that 
provide  a  guaranty  agency  the  authority 
to  limit  the  total  number  of  loans  or  the 
volume  of  loans  made  to  students 
attending  a  particular  school.  Ehiring  the 
regional  meetings,  many  commenters 
expressed  the  opinion  that  the 
limitation  should  only  apply  to  a  school 
that  is  a  first-time  applicant  to 
participate  in  the  guaranty  agency's 


program.  However,  the  Secretary  also 
believes  that  this  new  provision  should 
be  applicable  to  schools  that  are 
applying  to  renew  their  participation  in 
the  guaranty  agency's  program,  as  well 
as  schools  that  are  applying  to 
participate  in  the  agency's  program  for 
the  first  time.  The  Secretary  believes  it 
is  reasonable  to  treat  renewal  applicants 
in  the  same  manner  as  first-time 
applicants  for  purposes  of  determining 
a  school's  eligibility  to  participate  in  a 
guaranty  agency  program.  The 
application  process  provides  the 
guaranty  agency  with  an  opportunity  to 
review  a  school  s  capability  in  its 
administration  of  the  FFEL  Program. 
The  Secretary  proposes  that  a  guaranty 
agency  may  establish  reasonable  criteria 
approved  by  the  Secretary  to  implement 
this  authority. 

Section  6a2.401(b)(14)— The  Secretary 
proposes  to  include  §682.401(b)(14),  as 
published  in  the  July  19, 1991  Student 
Assistance  General  Provisions  and 
Guaranteed  Student  Loan  Programs  fmai 
regulations,  which  requires  a  guaranty 
agency  to  provide  the  Secretary's 
designated  Department  official  a  copy  of 
its  response  to  the  institution's  request 
for  verification  of  its  cohort  defauh  rate 
data.  This  provision  was  inadvertently 
not  included  in  the  final  FFEL 
regulations  published  on  December  18. 
1992. 

Section  682.401(b)(16)— The  Secretary 
proposes  to  amend  this  section  to 
prohibit  a  lender  from  selling  or 
transferring  a  promissory  note  for  any 
FFEL  Program  until  the  final 
disbursement  of  the  loan  has  been 
made,  unless  the  sale  or  transaction 
does  not  result  in  the  change  in  the 
identity  of  the  party  to  whom  pavTnent 
on  the  loan  will  be  made. 

Section  6a2.401(b)l24)— The  Secretary 
proposes  to  amend  the  NPRM  to  reflect 
the  HEA  requirement  that  the  guaranty 
agency  must,  upon  the  request  of  the 
eligible  school,  notify  the  last  institution 
the  student  attended  of  any  sale, 
transfer,  or  assignment  of  the  loan  to 
another  holder  and  the  address  and 
telephone  number  by  which  contact 
may  be  made  with  the  new  loan  holder 
concerning  repayment  of  the  loan. 

Section  632. 4bi(bj(25}— The  Secretary 
proposes  to  amend  this  section  of  the 
regulations  to  establish  a  time  frame  for 
a  guaranty  agency  to  send  the  Secretary 
information  on  program  participants 
requesting  designation  as  exceptional 
performers.  The  Secretary  also  proposes 
to  amend  this  section  to  reflect  the 
statutory  requirement  that  a  guaranty 
agency  provide  a  school  with 
information  on  any  sale  or  transfer  of  a 
loan  that  results  in  payments  being  sent 
to  a  different  place.  This  information 
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will  assist  the  school's  efforts  to  help  its 
students  avoid  defaulting  on  their  loans. 

Section  682.40Uc)(l}— The  proposed 
regulations  implement  the  new  statutory 
provisions  allowing  guaranty  agencies 
to  limit  access  to  lender-of-iast-resort  in 
certain  circumstances  and  allows  a 
mechanism  for  the  school  to  appeal  to 
the  Secretary  if  lender-of-last-resort 
services  are  to  be  denied  by  the 
designated  guaranty  agency  required  to 
provide  those  services  on  this  basis.  The 
proposed  regulations  would  require  a 
guaranty  agency  to  ensure  that  lender- 
of-last-resort  loans  are  available  for 
attendance  at  a  school  with  a  default 
rate  over  25  percent;  has  not  been 
eligible  for  and  has  not  participated  in 
the  Federal  Stafford  Loan  Program 
during  the  prior  18  months;  or  is  the 
subject  of  an  emergency  action  or 
limitation,  suspension,  or  termination 
proceeding,  if  there  are  exceptional 
mitigating  circumstances  that  would 
make  the  new  statutory  Limitations  on 
the  agency's  lender-of-last-resort 
program  inequitable.  The  Secretary 
proposes  to  use  the  definition  of 
exceptional  mitigating  circumstances  in 
34  CFR  668.15(g)  to  evaluate  appeals 
filed  by  schools  under  this  provision. 
The  public,  at  the  regional  meetings, 
expressed  its  belief  that  the  current 
regulatory  criteria  for  exceptional 
mitigating  circumstances  were  too 
stringent.  However,  the  Secretary  notes 
that  Congress  was  aware  of  the 
Department's  interpretation  of  the  term 
"exceptional  mitigating  circumstances" 
in  34  CFR  668.15^)  and  used  the  same 
term  in  the  amendments  to  the  lender- 
of-last-resort  provision  in  section  428(j) 
of  the  HEA.  Therefore,  the  Secretary 
believes  that  it  is  appropriate  to  use  the 
existing  regulatory  definition  of 
"exceptional  mitigating  circumstances" 
for  appeals  of  denials  of  lender-of-last- 
resort  services. 

Section  682.401(eh-The 
Amendments  expanded  the  prohibited 
inducement  provisions  relating  to 
guaranty  agencies.  The  Secretary  has 
proposed  to  modify  the  regulations  to 
reflect  this  amendinent  and  include 
examples  of  the  prohibited 
inducements.  The  list  of  examples  is  not 
all-inclusive.  For  example,  offering 
computer  support  that  it  does  not  make 
available  to  all  lenders  in  its  program  as 
part  of  a  marketing  appeal  to  a  lender 
with  whom  an  agency  does  not  do 
business  in  order  to  secure  that  lender's 
loans  would  constitute  an  inducement. 
Also,  any  cash  payment  from  a  guaranty 
agency  to  a  lender  on  a  per  application 
basis  is  strictly  prohibited,  except  as 
necessary  to  secure  lenders  to 
participate  in  the  agency's  lender-of- 
last-resort  program.  The  Secretary 


proposes  to  amend  the  regulations  to 
reflect  that  inducements  are  only  those 
things  that  are  not  available  to  all 
lenders  in  the  guaranty  agency's 
program  or  will  not  be  available  to  all 
lenders  after  new  enhancements  or 
products  have  been  tested. 

Section  682.405    Loan  Rehabilitation 
Agreement 

The  proposed  regulations  implement 
the  amendments  to  the  loan 
rehabihtation  provision  in  section  428F 
of  the  HEA,  under  which  guaranty 
agencies  are  required  to  enter  into  a  loan 
rehabilitation  agreement  vdth  the 
Secretary.  Previously,  the  loan 
rehabilitation  program  was  voluntary  for 
guaranty  agencies.  The  statute  provides 
that,  as  part  of  a  loan  rehabihtation,  the 
Secretary  or  a  guaranty  agency  may  not 
demand  from  a  defaulted  borrower  a 
monthly  pajTnent  amount  more  than  is 
"reasonable  and  affordable"  based  upon 
the  borrower's  total  financial 
circumstances.  The  Secretary'  notes  that 
a  borrower's  objection  to  the  "affordable 
and  reasonable  payment"  amount 
determined  by  the  guaranty  agency 
based  on  its  assessment  of  the 
borrower's  disposable  income  and 
necessary  expenses  should  be  made  to 
officials  of  the  guaranty  agency. 
However,  if  the  guaranty  agency  and  the 
borrower  are  unable  to  come  to  an 
agreement  on  the  amount  identified  by 
the  agency  following  this  assessment, 
the  borrower  may  contact  the 
Department  for  assistance.  Some 
attendees  at  the  regional  meetings 
indicated  that  they  believed  that  each 
guaranty  agenc>'  should  be  permitted  to 
develop  its  own  criteria  for  determining 
a  payment  amount  that  is  reasonable 
and  affordable.  The  Secretary'  disagrees 
and  has  proposed  regulations  that 
would  standardize  this  requirement  for 
all  guaranty  agencies  to  ensure  that  a 
defaulted  borrower  in  one  state  is 
provided  with  the  same  opportunity  to 
rehabilitate  his  or  her  defaulted  loan  as 
a  borrower  in  another  state. 

Section  682.406     Conditions  of 
Reinsurance  Coverage 

The  proposed  regulations  implement 
the  requirement  in  section  428(c)(2)(G) 
of  the  HEA  that  provides  that  a  guaranty 
agency  may  not  receive  reinsurance 
unless  it  demonstrates  to  the  Secretary 
that  diligent  attempts  have  been  made  to 
locate  the  borrower  through  the  use  of 
reasonable  skip-tracing  techniques.  The 
Secretary  believes  that  it  is  primarily  a 
lender  responsibility  in  the  due 
diligence  process  to  locate  the  borrower 
through  the  use  of  reasonable  skip- 
tracing  techniques.  However,  the 
Secretary  will  not  reimburse  a  guaranty 


agency  when  a  default  claim  is  based  on 
an  inability  to  locate  the  borrower, 
unless  the  guaranty  agency,  at  the  time 
of  filing  a  claim,  demonstrates  that 
diligent  attempts  have  been  made  by 
either  the  lender  or  the  agency  to  locate 
the  borrower. 

Section  682.407    Administrative  Cost 
Allowance  for  Guaranty  Agencies 

The  Secretary  proposes  to  implement 
the  provision  in  section  428(f)(1)  of  the 
HEA  that  provides  that  administrative 
cost  allowance  pavinents  may  not  be 
made  to  a  guaranty  agency  for  a  loan  for 
which  the  disbursement  check  has  not 
been  cashed  or  for  which  an  electronic 
funds  transfer  has  not  been  completed. 

Section  682.409     Mandatory 
Assignment  By  Guaranty  Agencies  of 
Defaulted  Loans  to  the  Secretary 

In  a  decision  memo  dated  March  14. 
1991 ,  the  Secretary'  stated  that  the 
Department  would  require  the 
assignment  of  certain  defaulted  FFEL 
Program  loans  by  guaranty  agencies  to 
the  Department  for  collection  in  two 
phases.  The  age-based  phase  of  the 
assigmnent  policy.  Phase  I.  began  in 
July  1991.  This  preamble  clarifies  Phase 
I  and  outlines  Phase  II  of  the  policy — 
guaranty  agency  default  collection 
performance  standards.  The  Phase  II 
standards  for  assignment  were 
developed  in  accordance  with  the 
purposes  of  section  428(c)(8)  of  the 
HEA,  as  amended  by  the  1992 
Amendments,  and  are  designed  to  give 
the  Secretary  flexibility  in  resolving 
existing  defaulted  FFEL  Program  loans 
to  maximize  collection  revenues  from 
the  entire  defaulted  student  loan 
portfolio.  Because  successful  collection 
of  defaulted  student  loans  depends  on  a 
number  of  factors,  including  the  nature, 
quality  and  timing  of  collection  efforts 
and  the  resources  of  debtors,  the 
adequacy  of  collection  efforts  must  be 
evaluated  in  terms  of  process  as  well  as 
outcomes.  Section  682  410  contains  the 
process  requirements. 

Under  these  proposed  standards, 
guaranty  agencies  with  recovery  rates 
equal  to  or  higher  than  the  regulatory 
recovery  rate  standards  will  continue 
collecting  all  defaulted  student  loans 
which  have  been  in  their  portfolios  less 
than  four  years.  Guaranty  agencies  with 
recovery  rates  lower  than  the  regulatory 
recovery  rale  standards  will  continue 
collecting  defaulted  student  loans,  but 
their  workloads  would  be  reduced  to 
better  allow  them  to  collect  the  loans 
they  retain.  These  guaranty  agencies 
would  be  required  to  assign  additional 
loans  to  the  Department,  as  well  as 
loans  required  to  be  assigned  under 
Phase  I  of  the  policy.  Any  additional 
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loans  required  to  be  assigned  in  a  given 
fiscal  year  will  be  in  proportion  to  the 
difference  between  the  guaranty 
agency's  actiial  recovery  rate  and  the 
regulatory  recovery  rate  standards. 
Cuciranty  agencies  demonstrating 
marked  improvement  in  collections  by 
achieving  regulatory  recovery  rate 
standards  the  following  fiscal  year  after 
being  required  to  assign  additional 
loans,  will  not  be  r<-quired  to  assign  any 
loan  w.Kicb  they  have  held  less  than 
four  years. 

The  performance  standards  for  each 
separate  FFEL  Program  (i.e.  Stafford, 
SLS,  PLUS,  Consciidation)  vm.'I  be  80 
percent  of  the  ave.'age  annua)  recovery 
rate  for  that  program  for  ail  guaranty 
agencies  for  the  first  two  years.  For 
subsequent  years,  the  performance 
standard  for  each  program  will  increase 
to  90  percent  of  the  average  an.^ual 
recovery  rate  for  ail  guaranty  agencies. 
At  the  same  timti,  the  age-b^sed 
assignment  requi.'^ment  will  change 
from  four  to  five  y^^ars.  Guara;i?y 
agencies  not  meeting  ihe-^e  gt>ais  will 
have  their  defaulted  student  loan 
portfohos-redaced  to  levels  vn  hich  will 
be  more  crrid'jcive  to  achieving  higher 
reoo'.^.'y  rates.  The  redactions  will  be  in 
amounts  sufficien:  to  cause  the  affected 
guaranty  agency's  recovery  ra'es  by  loan 
t'/pe  to  equal  the  average  guara-nty 
agency  recovt=ry  rate  for  that  loan  type 
when  the  amount  assigned  to  the 
Secretary  is  subtracted  from  the  amount 
of  loans  outstanding — the  denominator 
in  the  rwxjyery  rate  caiculatioiL  This 
pobcy  will  give  the  Secretary  the 
flexibility  to  curtail  assignments,  or 
select  the  types  of  accounts  to  be 
assigned  if  the  solvency  of  a  guarantor 
is  threatened.  The  Secretary  wili  review 
this  standard  annually  and  make 
adjustments,  as  appropriate. 

In  determining  tne  basis  for  this 
policy,  the  Secretary  considered  the 
aimual  defaulted  student  loan  recovery 
rates  of  all  guaranty  agencies  over  Lhe 
last  five  years.  The  standards  for 
assignment  of  loans  were  generally 
agreed  fn  Dy  the  negotiato.*^  with  only  8 
few  objections.  The  Secretary  notes, 
however,  that  changes  to  section 
428(c)(8)  of  the  HE.^  were  made  by  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1993  (Pub.  L.  103-66) 
subsequent  to  the  development  and 
negotiation  of  the  proposed  regulations 
governing  mandatory  a&signment  of 
guaranty  agency  loans.  Specifically,  the 
HEA  has  been  amended  to  give  the 
Secretary  authority  to  direct  a  guaranty 
agency  to  promptly  assign  loans  to  the 
Secretary  if  the  Secretary  determines 
that  action  to  be  necessary  for  an  orderly 
transition  from  the  FFEL  Program  to  the 
FederaJ  Direct  Student  Loan  Program. 


Therefore,  the  Secretary  specifically 
solicits  comments  on  the  proposed 
standards  for  assignment  in  light  of  the 
additional  changes  made  to  this  section 
of  the  law.  Further,  the  Secretary 
reserves  the  right  during  the 
development  of  the  final  regulations  to 
make  whatever  changes  he  deems 
necessary  to  implement  the 
requirements  of  the  OBP^A  in  this  area. 

Section  682  410    Fiscal, 
Administrative,  and  Enforcement 
Requirements 

The  statute  now  requires  the  guaranty 
agency  to  maintain  a  minimum  reserve 
fund  level  as  a  percentage  of  the  amount 
of  all  outstanding  loans  guaranteed  by 
the  agency.  The  proposed  regulations 
define  the  reserve  fund  level  as  total 
sources  less  total  uses  of  the  reserve 
fand,  and  defines  in  detail  the  amount 
of  outstanding  loans  guaranteed. 

The  Secretary  notes  that  the  Omnibus 
Reconciliation  Act  of  1993  made 
additional  changes  to  section  428(c)  of 
the  HEA.  Those  changes  will  be 
addressed  in  separate  regulations  that 
are  currently  being  developed  under 
negotiated  rulemaking. 

Section  682601     Rules  for  a  School 
That  Makes  or  Originates  Loans 

Section  682.601  (a)  of  the  proposed 
regulations  would  provide  that  an 
institution  may  be  an  eligible  lender 
only  if  its  cohort  default  rate  does  not 
exceed  15  percent  Further,  the 
institution  may  only  use  special 
allowance  payments  and  interest 
payments  received  on  loans  that  it 
originated  for  need-based  grant 
programs  for  its  students  or  for 
reasonable  administrative  expenses 
directly  related  to  the  FFEL  Program. 
These  proposed  changes  reflect  changes 
made  to  the  llEA  in  section  435(d)(2)(E). 

Section  682.603    Certification  By  a 
Participating  School  in  Connection  With 
a  Loan  Application 

Proposed  §  682.603(f)(3)  provides  a 
formula  for  a  school  to  u?o  in 
determining  the  annual  loan  amount  for 
a  borrower  enrolled  in  a  program  of 
study  of  less  than  an  academic  year  that 
meets  the  standards  speafied  in  section 
481(d)  of  the  HEA.  This  change  is 
needed  to  implement  the  restriction  on 
the  annual  limit  provided  by  sections 
428(b)(1)(A)  and  428Ai'b)(l)  of  the  HEA. 

The  Secretary  also  proposes  to  amend 
the  NPRM  by  adding  a  new  paragraph 
(h)  to  achieve,  in  the  case  of  new 
borrowers  subject  to  delayed  delivery  of 
loan  proceeds,  the  appropriate  interest 
limitation  Congress  intended  in 
§  682.300  using  a  formula  based  on  the 
date  of  loan  disbursement.  The 


Secretary  believes  that  restricring  the 
school's  request  for  disbursement  of  the 
borrower's  loan  proceeds  to  seven  days 
prior  to  the  31st  day  of  the  student's 
period  of  enrollment  will  still  provide 
the  school  sufficent  time  to  process  the 
new  borrower's  loan  proceeds  while 
ensuring  the  required  interest 
limitation. 

Section  682.604    Processing  the 
Borrower's  Loans  Proceeds  and 
Counseling  Borrowers 

Section  6d2.604[g).  Section  485(b)  of 
the  Act  was  amended  to  delete  the 
requirement  that  a  school  counsel 
borrowers  concerning  the  average 
indebtedness  of  FFEL  borrowers.  The 
Secretary  proposes  to  remove  the 
previous  regulatory  requirement.  The 
school  must  now  review  with  the 
borrower  all  conditions  under  which  the 
borrower  may  defer  repa-^-ment  The 
propa«ied  regulations  would  simply 
revise  the  previous  requirement  that  the 
school  provide  information  only  about 
three  specific  deferments.  The  proposed 
regulations  also  list  other  items  that 
must  be  updated  by  the  borrower  during 
exit  counseling. 

Section  632.6C4[hl  Discussion 
occurred  dvirrng  the  negotiated 
rulemaking  sessions  regarding  the 
school's  treaLment  of  an  overaward 
when  proceeds  which  have  not  been 
delive.'ed  to  a  student  exceed  that 
amount  of  assistance  for  which  the 
student  is  eligible.  Section  423G(d)  of 
the  HEi\  requires  the  school  to  return 
the  amount  of  the  overaward  to  the 
lender.  .A.n  overaward  can  result  from 
aid  received  from  any  form  of  assistance 
defined  as  estimated  financial  assistance 
pursuant  to  34  CFR  582.200  or  a 
recalculation  by  the  institution  of  a 
family's  F^xpcjcted  Family  Contribution 
(EFC)  based  on  information  not 
considered  in  the  original  EFC 
calculation.  The  negotiators  expressed 
concern  that  one  of  the  most  time- 
consuming  and  frustrating  parts  of 
financial  aid  work,  for  both  aid 
admini.'itrators  and  students,  is  resolving 
small  S5C  to  S20G  overawerds.  The 
negotiators  suggested  a  tolerance  of 
$500  to  relieve  some  administrative 
burden.  The  Department  indicafixi  that 
the  treatment  of  an  ove.'swartl  is  a 
current  statutory  requirement,  not 
subject  to  negotiated  rulemaking,  and 
that  the  ststute  does  not  provide 
tolerance  la-iguage.  Therefore,  the 
Secretary  cannot  cirbitrariiy  insert  this 
provision  in  the  regulations. 

The  Secretary  proposes  to  revise  the 
NPRM  to  include  the  change  in  the  HE-A 
that  provides  that  funds  obtained  from 
any  need-based  employment  is  not 
considered  an  overaward,  provided  the 
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amount  of  the  funds  does  not  exceed 
S300. 

Income  contingent  repayment — The 
statute  provides  that  the  Secretary  may 
issue  regulations  allowing  certain 
defaulted  borrowers  a  repayment 
schedule  that  assesses  the  borrower's 
income  and  provides  up  to  25  years  to 
repay  the  loan.  The  Secretary  is  to 
contract  with  private  firms  or  other 
government  agencies  to  perform  the 
collection  activities  on  these  loans.  The 
Secretary  must  publish  a  finding  that 
the  collection  mechanism  selected  will 
provide  a  high  degree  of  certainty  of 
collection  on  the  defaulted  loans  and 
that  the  use  of  the  repajment  option  and 
collection  mechanism  will  result  in  an 
increase  in  the  net  amount  of 
collections.  To  be  eligible,  the 
borrower's  note  must  provide  for  this 
t\'pe  of  repajTnent  option  and  the  note 
must  be  assigned  to  the  Secretary 
following  default.  The  Secretary  is 
currently  reviewing  the  options 
regarding  the  establishment  of  the 
collection  mechanism  mandated  prior  to 
issuing  proposed  regulations  on  this 
repayment  option. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

While  the  statute  requires  that  the 
Secretary  regulate  certain  actions  that 
must  be  taken  by  various  program 
participants,  these  requirements  would 
not  have  a  significant  impact  because 
they  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
additional  requirements  to  protect  the 
Federal  fiscal  interest,  as  well  as  the 
interests  of  the  borrowers  under  the 
programs. 

Paperwork  Reduction  Act  of  1980 

Sections  682.401.  682.405  and 
682.409  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Under  §682.401.  a  guaranty  agency 
would  be  required  to  permit  defaulted 
borrowers  to  regain  eligibility  for  Title 
rv  assistance.  In  doing  so,  a  guaranty 
agency  would  be  required  to  collect  data 
to  substantiate  its  determination  of  a 
borrower's  total  financial  circumstances. 
Based  on  an  estimated  4000  applicants, 
at  .08  hours  per  response,  this  would 
result  in  320  burden  hours. 


Under  §  682.405.  a  guaranty  agency  is 
required  to  participate  in  a  loan 
rehabilitation  loan  program  for  the 
purpose  of  rehabilitating  a  defaulted 
loan  so  that  the  loan  may  be  purchased 
by  an  eligible  lender  and  removed  from 
default  status.  In  rehabilitating  a  loan,  a 
guaranty  agency  would  be  required  to 
collect  data  to  substantiate  its 
determination  of  a  borrower's  total 
financial  circumstances.  Based  on  an 
estimated  4800  applicants,  at  .08  hours 
per  response,  this  would  result  in  384 
burden  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3002.  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  ROB- 
3,  room  4310,  7th  and  D  Streets,  SW., 
Washington.  DC.  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
hohdays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid,  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  64.032,  Federal  Family  Education 
Loan  Program) 

Dated:  March  9.  1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
682  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 


Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.100  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 

read  as  follows: 

§  682. 1 00    The  Federal  Family  Education 
Loan  programs. 

(a)*    *    * 

(3)  The  Federal  PLUS  (PLUS) 
Program,  which  encourages  making 
loans  to  parents  of  dependent 
undergraduate  students.  Before  October 
17. 1986,  the  PLUS  Program  also 
provided  for  making  loans  to  graduate, 
professional,  and  independent 
undergraduate  students.  Before  July  1, 
1993,  the  PLUS  Program  also  provided 
for  making  loans  to  parents  of 
dependent  graduate  students. 

(4)  The  Federal  Consolidation  Loan 
(Consolidation)  Program,  which 
encourages  making  loans  to  borrowers 
for  the  purpose  of  consolidating  their 
repayment  obligations,  with  respect  to 
loans  received  while  they  were 
students,  under  the  Federal  Insured 
Student  Loan  (FISL),  Stafford  loan,  SLS, 
ALAS  (as  in  effect  before  October  1 7, 
1986),  Perkins  Loan  programs.  Health 
Professions  Student  Loan  (HPSL) 
Program  authorized  by  Subpart  11  of  part 
C  of  Title  MI  of  the  Public  Health 
Service  Act.  and  the  Higher  Education 
Assistance  Loan  (HEAL)  Program 
authorized  by  Subpart  I  of  part  A  of 
Public  Title  VII  of  the  Health  Services 
Act,  and  for  parent  PLUS  borrowers 
whose  loans  were  made  on  or  after 
October  17, 1986. 
***** 

3.  Section  682.101  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§682.101 
programs. 


Participation  In  the  FFEL 


(c)  Students  who  meet  certain 
requirements,  including  enrollment  at  a 
participating  school,  may  borrow  under 
the  Stafford  loan  and  SLiS  programs. 
Parents  of  ehgible  dependent  students 
may  borrow  under  the  PLUS  Program. 
Student  borrowers  who  have  at  least 
$7,500  outstanding  in  Stafford,  SLS, 
FISL,  Perkins,  HPSL,  HEAL.  ALAS, 
student  PLUS  loans  or  married  couples 
who  have  a  combined  indebtedness  of  at 
least  $7,500  under  these  programs  or 
Parent  PLUS  loans  made  on  or  after 
October  17, 1986  may  borrow  under  the 
Consolidation  Loan  Program. 
***** 

4.  Section  682.102  is  amended  by 
adding  a  new  sentence  e»  the  end  of  the 
second  sentence  in  paragraph  (d);  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (e)(1);  and  by  revising  the  last 
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sentence  in  paragraph  (e)(4)  to  read  as 

follows: 

§  682.102    Obtalntng  and  repaying  a  loan. 

•  ft        •        «        • 

(d)  Consolidation  loan  application. 

*  *   *  In  the  case  of  a  mamed  couple 
seeking  a  Consolidation  loan,  onhy  the 
holder  for  one  of  the  applicants  must  be 
contacted  for  consolidation.  *   •   • 

(e)  Repaying  a  loan.  (1)  *   *   *  The 
borrower's  obligation  to  repay  a  PLUS 
kwin  is  cancelled  if  the  student,  on 
whose  behalf  the  parent  borrowed,  dies. 
The  borrower's  obligation  to  repay  all  or 
a  portion  of  his  or  her  loan  may  be 
cancelled  if  the  borrower  is  unable  to 
complete  his  or  her  program  of  study 
because  the  school  closed  or  the 
borrower's  eligibility  to  borrow  was 
falsely  c-ertified  by  trie  school.  The 
obligation  to  repay  may  be  forgiven  for 
borrowers  who  enter  certain  areas  of  the 
teaching  or  nursing  professions  or 
perfomi  certain  kinds  of  national  or 
community  servicB. 

(4)  PIUS  loan  repayment.  •   •  •  The 
first  payment  of  principal  and  interest 
on  a  PLUS  loan  is  due  from  the 
borrower  widiin  60  days  af^er  the  loan 
is  disbursed. 

5.  Section  682.200  is  amended  by 
redesignating  (a)(l)(i)and  (a)|l)(ii)  as 
(a)(1)  and  (a)(2)  respectively;  removing 
"Eligible  institution"  from  redesignated 
paragraph  (a)(2);  revising  the  defmition 
of  "Co-maker",  revising  the  introductory 
text  of  the  definition  of'^Defaulf'; 
revising  paragraph  (1)  of  the  definition 
of  "Estimated  financial  assistance"; 
adding  a  new  sentence  at  the  end  of  the 
definition  of  "Grace  period";  revising 
paragraph  (2).  and  redesignating 
paragraphs  (3J  and  (4)  as  paragraphs  (4) 
and  (5)  respectively,  and  adding  a  new 
paragraph  (3).  in  the  definition  of 
"Lender";  revising  the  definitions  of 
"Repayment  period"  and  "Stafford  Loan 
Program";  adding,  in  alphabetical  order, 
new  definitions  of  "Disposable 
income",  "Nonsubsidized  Stafford 
loan",  "Satisfactory  repayment 
arrangement".  "Subsidized  Stafford 
loan".  "Unsubsidized  Stafford  loan", 
and  "Write-off  in  paragraph  (b)  to  read 
as  follows; 

f  682.200    Dennttions. 


Co- maker  One  of  two  parents  who  are 
)oint  borrowers  on  a  PLUS  loan  or  one 
of  two  individuals  who  are  joint 
borrowers  on  a  Consolidation  loan,  each 
of  whom  are  ebgible  and  who  are  ^lintly 
and  severally  hable  for  repavment  of  the 
loan. 

Default.  The  failure  of  a  bomnver  and 
endorser.  If  any,  or  jomt  borrowers  an 


a  PLUS  or  Consolidation  loan,  to  make 
an  installment  payment  when  due,  or  to 
meet  other  terms  of  the  promissory  note, 
if  the  Secretary  or  guaranty  agency  finds 
it  reasonable  to  conclude  that  the 
borrower  and  endorser,  if  any,  no  longer 
intend  to  honor  the  obligation  to  repay, 
provided  that  this  failure  persists  for — 
*        *        •        •        • 

Disposable  income.  That  part  of  a 
borrower's  comjjensation  from  an 
employer  or  other  income  from  any 
source  that  remains  after  the  deduction 
of  any  amounts  required  by  law  to  be 
withheld. 


Estimated  financial  assistance,  (l) 
The  estimated  amount  of  assistance  that 
a  student  has  been  or  will  be  awarded 
for  a  period  ot  enrollment,  beginning  on 
or  after  fuly  1, 1993,  for  which  the  loan 
is  sought,  from  Federal.  State, 
institutional,  or  other  scholarship,  grant, 
financial  need-based  employment,  or 
loan  programs,  including  but  not 
limited  to— 

(i)  Veterans'  educational  benefits  paid 
under  Chapters  30,  31,  32.  and  35  of 
Title  38  of  the  United  States  Code; 

(ii)  Educational  benefits  paid  under 
Chapters  106  and  107  of  Title  10  of  the 
Ignited  States  Code  (Selected  Reserve 
Educational  Assistance  Program); 

(iii)  Reserve  Officer  Training  Corps 
CROTC)  scholarships  and  subsistence 
allowances  awarded  under  Chapter  2  of 
Title  10  and  Chapter  2  of  Title  37  of  the 
United  States  Code; 

(iv)  Benefits  paid  uiuter  Pub.  L.  97- 
376,  section  156:  Restored  Entitlement 
Program  for  Survivors  (or  Quayle 
benefits); 

(v)  Benefits  paid  under  Pub.  L.  96- 
342,  section  903:  Educational  Assistance 
Pilot  Program; 

(vi)  Any  educational  benefits  paid 
because  of  enrollment  in  a 
postsecondary  education  institution; 

(vii)  The  estimated  amount  of  other 
Federal  student  financial  aid,  including, 
but  not  bmited  to,  a  Stafford  loan,  Pell 
Grant  and,  to  the  extent  funding  is 
available  and  according  to  the  school's 
award  packaging  policy,  campus-based 
aid  the  student  would  be  expected  to 
receive  if  the  student  applied,  whether 
or  not  the  student  has  apphed  for  that 
aid; 

(viii)  In  the  case  of  a  PLUS  loan,  the 
estimated  amount  of  other  Federal 
student  financial  aid,  including  but  not 
limited  to.  a  Stafford  loan.  Pell  Grant 
and  campus-based  aid  that  the  student 
has  been  or  will  be  awarded. 
*        >        *        *        • 

Grace  period.  •   •   •  For  an  SLS 
bcjTTower  who  also  has  a  Federal 
Stafford  loan  on  which  the  borrower  has 


not  yet  entered  repayment,  the  grace 

period  is  an  equivalent  period  after  the 

borrower  ceases  to  be  enrolled  as  at  least 

a  half-time  student  at  an  eligible 

institution. 

*        *        •        ■        • 

Lender.  •   *   • 

(2)  With  respect  to  a  National  or  State 
chartered  bank,  a  mutual  savings  bank, 
a  savings  and  loan  association,  a  stock 
savings  bank,  or  a  credit  union — 

(i)  The  phrase  "subject  to  examination 
and  supervision"  in  section  435(d)  of 
the  Act  means  "subject  to  examination 
and  supervision  in  its  capacity  as  a 
lender": 

(ii)  The  phrase  "does  not  have  as  its 
primary  consumer-credit  function  the 
making  or  holding  of  loans  made  to 
students  under  this  part"  in  section 
435(d)  of  the  Act  means  that  the  lender 
does  not ,  or  in  the  case  of  a  bank 
holding  company,  the  company's 
wholly-owTied  subsidiaries  as  a  group 
do  not  at  any  time,  hold  FFEL  Program 
loans  that  total  more  than  one-half  of 
the  lender's  or  subsidiaries'  combined 
consumer  credit  loan  portfolio, 
including  home  mortgages  heW  by  the 
lender  or  its  subsidiaries. 

(3)  A  bank  that  is  subject  to 
examination  and  supervision  by  an 
agency  of  the  United  States,  maiking 
student  loans  as  a  trustee,  may  be  an 
eligible  lender  if  it  makes  loans  under 
an  express  trust,  operated  as  a  lender  in 

'the  FFEL  programs  prior  to  January  1, 
1975,  and  met  the  requirements  of  this 
paragraph  prior  to  )uly  23,  1992. 
***** 

Nonsubsidized  Stafford  loan.  A 
Stafford  loan  made  prior  to  October  1 , 
1992  that  does  not  qualify  for  interest 
benefits  under  §  682.301ft))- 


Repayment  period.  (1)  For  a  Stafford 
loan,  the  period  beginning  on  the  date 
following  the  expiration  of  the  grace 
period  and  ending  no  later  than  10  years 
&"om  that  date,  exclusive  of  any  period 
of  deferment  or  forbearance. 

(2)  For  unsubsidized  Federal  Stafford 
loans,  the  period  that  begins  on  the  day 
after  the  expiration  of  the  applicable 
grace  period  that  follows  after  the 
student  ceases  to  be  enrolled  on  at  least 
a  half-time  basis  and  ending  no  later 
than  10  years  from  that  date,  exclusive 
of  any  period  of  deferment  or 
forbearance.  However,  pavments  of 
interest  are  the  responsibility  of  the 
borrower  during  the  in-school  and  grace 
period,  but  may  be  capitalized  by  the 
lender. 

(3)  For  Federal  SLS  loans,  the  period 
that  begins  on  the  date  the  loan  is 
disbursed,  or  if  the  loan  is  distnirsed  in 
more  than  one  installment,  on  the  date 
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the  last  disbursement  is  made  and 
ending  no  later  than  10  years  from  that 
date,  excliisive  of  any  period  of 
deferment  or  forbearance. 

(4)  For  Federal  PLUS  loans,  the  period 
that  begins  on  the  date  the  loan  is 
disbursed  and  ending  no  later  than  10 
years  &x)m  that  date,  exclusive  of  any 
period  of  deferment  or  forbearance. 

(5)  For  Federal  Consolidation  loans, 
the  period  that  begins  on  the  date  the 
loan  is  disbursed  and  ends  no  later  than 
12,  15,  20.  25,  or  30  years  from  that  date 
depending  upon  the  sum  of  the  amount 
of  the  Consolidation  loan,  and  the 
unpaid  balance  on  other  student  loans, 
exclusive  of  any  period  of  deferment  or 
forbearance. 

Satisfactory  repayment  arrangement. 
The  making  of  six  (6)  consecutive 
voluntary  on- time  full  monthly 
payments  on  a  defaulted  loan  to  regain 
further  eligibility  for  FFEL  Program 
loans.  The  required  full  monthly 
payment  amount  may  not  be  no  more 
than  »s  reasonable  and  affordable  based 
on  the  borrower's  total  financial 
circumstances.  On-time  means  a 
payment  made  within  15  days  of  the 
schetiuled  due  date  and  voluntary 
pavTnents  are  those  payments  made 
directly  by  the  borrower,  regardless  of 
whether  there  is  a  judgment  against  the 
borrower,  and  do  not  include  payments 
obtained  by  income  tax  off-set. 
garnishment,  or  income  or  asset 
execution. 


Stafford  Loan  Program.  The  loan 
program  authorized  by  Title  IV-B  of  the 
Act  which  encourages  the  making  of 
subsidized  and  iinsubsidized  loans  to 
undei^aduate.  graduate,  and 
professional  students  and  is  one  of  the 
Federal  Family  Education  Loan 
programs. 
«         *         ft         •         • 

Subsidized  Stafford  loan.  A  loan 
authorized  under  section  428(b)  of  the 
Act  for  borrowers  who  qualify  for 
interest  benefits  under  §  682.301(b). 

*        *        •        •        • 

Un.'ijbsidized  Stafford  loan.  A  loan 
made  af^er  October  1. 1992,  authorized 
under  section  426H  of  the  Act  for 
bcrrowers  who  do  not  qualify  for 
Interest  benefits  under  §  682.301  fb). 

Write-off.  Cessation  of  collection 
activity  on  a  defaulted  FFEL  loan  due  to 
B  determination  in  accordance  with 
appbcable  standards  that  no  further 
cfiliection  activity  is  warranted. 

6.  Section  632.201  is  amended  by 
r-»visLig  paragraph  (a)(2);  revising 
;:  aragraphs  (b)  introductory  text  and 
(b)(  1);  removing  "and  "  at  the  end  of 
paragraph  (h)(5);  removing  the  period  at 
the  end  of  paragraph  (b)(6).  and  adding 


in  its  place,  ";  and";  adding  a  new 
paragraph  (b)(7);  revising  paragraph  (c); 
and  adding  a  new  paragraph  (dj  to  read 
as  follows; 

5  682.201     Eligible  borrowers 

(a)  •   *   • 

(2)  In  the  case  of  any  student  who 
seeks  an  SLS  loan  for  the  cost  of 
attendance  at  a  school  that  participates 
in  the  Stafford  Loan  f^ogram,  the 
student  must  have — 

(i)  Received  a  determination  of  need 
for  a  subsidized  Stafford  loan,  and  if 
determined  to  have  need  in  excess  of 
$200,  have  filed  an  application  with  a 
lender  for  a  subsidized  Stafford  loan; 

(ii)  Filed  an  application  with  a  lender 
for  an  unsubsidized  Stafford  loan  up  to 
the  Stafford  loan  annual  maximum 
unless  the  school  declines  to  certify 
such  an  apphcation  under  section 
428(a)(2)(F)  of  the  HE.\.  and 

(iii)  Received  a  certification  of 
graduation  from  a  school  providing 
secondary  education  or  the  recognized 
equivalent; 

(b)  Parent  borrower  A  parent 
borrower,  and  if  applicable  a  parent  co- 
maker, is  eligible  to  receive  a  PLUS 
Program  loan,  other  than  a  loan  made 
undej-  §  682.209(e).  if  the  parent— 

(1)  Is  borrowing  to  pay  for  the 
educational  costs  of  a  dependent 
undergraduate  student  who  meets  the 
requirements  for  an  eligible  student  set 
forth  in  34  CFR  part  663; 

(7)(i)  In  the  case  of  a  Federal  PLUS 
loan  made  on  or  after  July  1,  1993.  does 
not  have  an  atl verse  credit  history. 

(ii)  For  purposes  of  this  section,  the 
lender  must  obtain  a  credit  report  on 
each  applicant  from  at  least  one  national 
credit  bureau. 

(iii)  Unless  the  lender  determines  that 
extenuating  drcumstances  existed,  the 
lender  must  consider  each  applicant  to 
have  an  adverse  credit  history  based  on 
the  credit  repxirt  if — 

(A)  The  applicant  is  considered  90  or 
more  days  delinquent  on  the  repayment 
of  a  debt; 

(B)  The  appbcant  has  been  the  subject 
of  a  default  determinatiGn,  bankruptcy 
discharge,  foreclosure,  repossession,  tax 
lien,  wage  garnishment,  or  write-off  of  a 
title-IV  debt,  during  the  five  years 
preceding  the  date  of  the  credit  refKJrt. 

(iv)  Nothing  in  this  p>aragraph 
precludes  the  lender  from  establishing 
more  restrictive  credit  standards  to 
determine  whether  the  applicant  has  an 
adverse  credit  history. 

(v)  The  absence  of  any  credit  history 
is  not  an  indication  that  the  applicant 
has  an  adverse  credit  history  and  is  not 


to  be  used  as  a  reason  to  deny  a  PLUS 
loan  to  that  applicant. 

(vi)  The  lender  must  retain 
documentation  demonstrating  its  basis 
for  determining  that  extenuating 
circumstances  existed.  This 
documentation  may  include  an  up>dated 
credit  report,  a  statement  from  the 
creditor  that  the  borrower  has  made 
satisfactory  arrangements  to  repay  the 
debt,  or  a  satisfactory  statement  from  the 
borrower  explaining  any  delinquencies 
with  outstanding  balances  of  less  than 
$500. 

(c)  Consolidation  program  borrower. 
(1)  An  individual  is  eligible  to  receive 
a  Consohdation  loan  if,  at  the  time  of 
application  for  a  Consohdation  loan,  the 
individual — 

(i)  Has  an  outstanding  indebtedness  of 
not  less  than  $7,500  on  loans  the 
individual  is  consolidating  that  are 
eligibie  for  consohdation  under 
§682.100: 

(ii)(A)  Has  ceased,  or  in  the  case  of  a 
PLUS  borrower,  the  dependent  student 
on  whose  behalf  the  parent  is 
borrowing,  has  ceased  at  least  half-time 
enrollment  at  a  school; 

(B)  Is,  on  the  loans  being 
consohdated — 

( 1)  In  a  grace  period  preceding 
repayment  on  the  loans  being 
consolidated; 

[2]  Is  in  repavinent  status;  or 

{3){i)  Is  delinquent  or  has  made 
satisfactory  repayment  arrangements 
with  the  holder  on  a  defaulted  loan 
being  consolidated; 

(lO  Will  reenter  repayment  through 
consolidation: 

[Hi)  Certifies  that  no  other  application 
for  a  Consolidation  loan  is  pending; 

(;v)  Agrees  to  notify  the  holder  of  any 
changes  in  address;  and 

(v)  Certifies  that  he  or  she  has  a  loan 
with  the  consohdating  lender  or  has 
sought  a  loan  from  his  or  her  holder  and 
was  unable  to  secure  a  Consolidation 
loan  from  the  holder. 

(2)  A  married  couple  is  eligible  to 
receive  a  Consohdation  loan  in 
accordance  writh  this  section  if  each — 

(i)  Agrees  to  be  held  jointly  and 
severally  liable  for  the  repayment  of  the 
total  amount  of  the  Consolidation  loan; 

(iij  Agrees  to  repay  the  debt  regardless 
of  any  change  in  marital  status;  and 

(in)  Meets  the  requirements  of 
paragraph  (c)(1)  of  this  section,  except 
that  their  combined  indebtedness  may 
not  be  less  than  57,500  on  loans  eligible 
for  consolidaticn  under  §  682.100  and 
only  one  must  have  met  the 
requirements  of  paragraph  (c)(l)(v)  of 
this  section. 

(3)  Eligibility  for  consolidation 
terminates  upon  receipt  of  a 
Consohdation  loan  except — 
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(i)  With  respect  to  student  loans 
received  after  the  date  the  Consolidation 
loan  is  made;  or 

(ii)  Loans  received  prior  to  the  date 
the  Consolidation  loan  was  made  can  be 
added  to  the  Consolidation  loan  during 
the  180-day  penod  after  the  making  of 
the  Consolidation  loan. 

(d)  Defaulted  FFEL  borrower.  In  the 
case  of  a  student,  parent,  or 
Consolidation  loan  borrower  who  is 
currently  in  default  on  an  FFEL  Program 
loan,  the  borrower  has  made  satisfactory- 
repayment  arrangements. 

7.  S«K:tion  682.204  is  amended  by 
adding  new  paragraphs  (a)(3),  (a)(4),  and 
(aK5);  revising  paragraphs  (b).  (c)  and 
(d);  revising  paragraph  (e)(1) 
introductoPr'  text;  redesignating 
paragraph  (e)(2)  as  paragraph  (e)(3); 
adding  a  new  paragraph  (e)(2);  and 
revising  paragraph  (f)  to  read  as  follows: 

§  682.204    Maximum  loan  amounts. 

(a)  •    *    * 

(3)  In  the  case  of  a  student  who  has 
successfully  completed  the  first  year  of 
an  undergraduate  program  but  has  not 
successfully  completed  the  remainder  of 
an  undergraduate  program,  the  total 
amount  the  student  may  borrow  may 
not  exceed — 

(ij  $3,500  for  enrollment  in  a  program 
of  study  of  at  least  a  full  academic  year 
in  length; 

(ii)  $2,325  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  but  less 
than  a  full  academic  year  in  length; 

(in)  $1,175  for  enrollment  in  a 
program  of  study  of  at  least  one-third 
but  less  than  two-thirds  of  an  academic 
year  in  length. 

(4)  In  the  case  of  a  student  who  has 
successfully  completed  the  first  and 
second  year  of  a  program  of  study  of 
undergraduate  education  but  not 
successfully  completed  the  remainder  of 
the  program,  the  total  amount  the 
student  may  borrow  may  not  exceed — 

(i)  $5,500  for  a  program  of  study  of  at 
least  an  academic  year  in  length; 

(ii)  $3,675  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  of  an 
academic  year  but  less  than  an  academic 
year  in  length; 

(iii)  $1,825  for  a  program  of  study  of 
at  least  one-third  oi  an  academic  year  in 
length  but  less  than  two-thirds  of  an 
academic  year  In  length;  and 

(iv)  $4,000  for  a  loan  for  which  the 
first  disbursement  is  made  on  or  before 
July  1.  1993. 

(5)  In  the  case  of  a  graduate  or 
professional  student,  the  total  amount 
the  student  may  borrow  may  not 
exceed — 

(i)  $7,500  per  academic  year:  or 
(ii)  $8300  for  loan*  to  cover  the  cost 
of  instruction  for  periods  of  enrollment 
beginning  on  or  after  October  1,  1993. 


(b)  Stafford  Loon  Program  aggregate 
limits.  The  aggregate  guaranteed  unpaid 
principal  amount  of  all  Stafford  loans 
made  to  a  student  may  not  exceed — 

(1)  For  loans  for  which  the  first 
disbursement  is  made  prior  to  July  1. 
1993— 

(i)  $1 7,250,  in  the  case  of  an 
undergraduate  student  for  programs  of 
study  at  the  undergraduate  level;  and 

(ii)  $54,750  in  the  case  of  a  graduate 
or  professional  student,  including  loans 
for  undergraduate  study. 

(2)  For  loans  for  which  the  first 
disbursement  is  made  on  or  after  July  1, 
1993— 

(i)  $23,000  in  the  case  of  any  student 
who  has  not  successfully  completed  a 
program  of  study  at  the  undergraduate 
level;  and 

(ii)  $65,500,  in  the  case  of  a  graduate 
or  professional  student,  including  loans 
for  undergraduate  study. 

(c)  PLUS  Program  annual  limit.  The 
total  amount  of  all  PLUS  loans  that  a 
parent  may  borrow  on  behalf  of  each 
dependent  student  for  any  academic 
year  of  study  may  not  exceed — 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  $4,000; 

(2)  In  the  case  of  a  loan  made  on  or 
after  July  1,  1993,  the  cost  of  education 
for  the  student  minus  other  estimated 
financial  assistance. 

(d)  PLUS  Program  aggregate  limit.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  the  total  guaranteed 
unpaid  principal  amount  of  PLUS 
program  loans  that  a  parent  may  borrow 
on  behalf  of  each  dependent  student 
may  not  exceed  $20,000. 

(2)  In  the  case  of  loans  made  on  or 
after  July  1,  1993,  the  total  guaranteed 
unpaid  principal  amount  of  PLUS 
Program  loans  that  a  parent  may  borrow 
on  behalf  of  each  dependent  student  is 
unlimited  subject  to  the  annual  limit  in 
paragraph  (c)(2)  of  this  section. 

(e)  SLS  Program  annual  limit.  (1)  In 
the  case  of  a  loan  for  which  the  first 
disbursement  is  made  prior  to  July  1, 
1993.  the  total  amount  of  all  SLS  loans 
that  a  student  may  borrow  for  any 
academic  year  of  study  may  not  exceed 
$4,000  or,  if  the  student  is  entering  or 
is  enrolled  in  a  program  of 
undergraduate  education  that  is  less 
than  one  academic  year  in  length  and 
the  student's  SLS  loan  application  is 
certified  pursuant  to  §682.603  by  the 
school  on  or  after  January  1,  1990 — 

ft        *        •        •        * 

(2)  In  the  case  of  a  loan  for  which  a 
first  disbursement  is  made  on  or  after 
July  1,  1993,  the  total  amount  a  student 
may  borrow  for  an  academic  year  of 
study  under  the  SLS  program — 

(i)  In  the  case  of  a  student  who  has 
not  successfully  completed  the  first  and 


second  year  of  a  program  of 
undergraduate  education,  may  not 
exceed — 

(A)  54.000  for  enrollment  in  a 
program  of  study  of  at  least  a  full 
academic  year  in  length; 

(B)  52.500  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  but  less 
than  a  full  academic  year  in  length; 

(C)  $1 .500  for  enrollment  in  a  program 
of  study  of  at  least  one-third  but  less 
than  two-thirds  of  an  academic  year  in 
length. 

(ii)  In  the  case  of  a  student  who 
successfully  completed  the  first  and 
second  year  of  an  undergraduate 
program,  but  has  not  completed  the 
remainder  of  the  program  of  study,  may 
not  exceed — 

(A)  $5,000  for  enrollment  in  a 
program  of  study  of  at  least  a  full 
academic  year; 

(B)  $3,325  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  of  an 
academic  year  but  less  than  a  full 
academic  year  in  length;  and 

(C)  $1,675  for  enrollment  in  a  program 
of  study  of  at  least  one-third  of  an 
academic  year  but  less  than  two-thirds 
of  an  academic  year. 

(iii)  In  the  case  of  a  graduate  or 
professional  student,  may  not  exceed 
510.000, 

*  ft         ♦         •         • 

(f)  SLS  Program  aggregate  limit.  The 
total  unpaid  principal  amount  of  SLS 
Program  loans  made  to — 

(1)  An  undergraduate  student  may  not 
exceed — 

(i)  $20,000.  for  loans  for  which  the 
first  disbursement  is  made  prior  to  July 
1, 1993, or 

(ii)  $23,000,  for  loans  for  which  the 
first  disbursement  was  made  on  or  after 
July  1.  1993;  and 

(2)  A  graduate  student  may  not 
exceed — 

(i)  $20,000,  for  loans  for  which  the 
first  disbursement  is  made  prior  to  July 
1, 1993,  or 

(ii)  $73,000.  for  loans  for  which  the 
first  disbursement  was  made  on  or  after 
July  1,  1993  including  loans  for 
undergraduate  study. 
ft        *        *        *        ft 

8.  Section  682.206  is  amended  by 
revising  the  introductory  text  in 
paragraph  (c)(2);  and  revising  paragraph 
(e)(2)  to  read  as  follows: 

%  682.206    Due  dlllgenc«  in  making  a  loan. 

•  ft         ft         ft        ft 

(c)'   •   * 

(2)  Except  in  the  case  of  a 
Consolidation  loan,  in  determining  the 
amount  of  the  loan  to  be  made,  the 
lender  must  review  the  data  on  the 
student's  cost  of  attendance  and 


Federal  Register  /  Vol.  59.  No.  51  /  Wednesday.  March  16.  1994  /  Proposed  Rules  12497 


estimated  finandai  assistance  that  is 
pro\'ided  by  the  school.  In  no  case  may 
the  loan  amount  exceed  the  student's 
estimated  cost  of  attendance  less  the 
sum  of — 
*        •        •        •        « 

(e)'   •   * 

(2)  A  Federal  PLUS  Program  loan  and 
Federal  Consolidation  Program  Loan 
may  be  made  to  two  eligible  borrowers 
who  agree  to  be  )ointly  and  severally 
liable  for  repa>Tnent  of  the  loan  as  co- 
makers. 


9  Section  &82.207  is  amended  by 
revising  paragraph  (b)(lXv)(B)  to  read  as 
follows: 

§  882.207    Due  dlllgeoc©  in  dtsburslr>g  a 
loan. 


(b)(1)'   •   • 

(v)*   *   • 

(B)  In  the  case  of  a  Federal  PLUS 
loan — 

(J)  By  electronic  funds  transfer  from 
the  lender  to  the  ehgibie  Institution  to 
a  separate  account  maintained  by  the 
school  as  trustee  for  the  lender,  or 

[2)  By  a  check  from  the  lender  that  is 
made  co-payable  to  the  institution  and 
the  parent  borrower  directly  to  the 
ehgibie  institution. 

10.  Section  682.209  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  682.209    Repayment  o1  a  toart 

•         *         *         «         • 

(c)*   '   * 

(2)  The  provisions  of  paragraphs 
(c)(l)(i)  and  (ii)  of  this  section  may  not 
resuh  in  an  extension  of  the  maximum 
repayment  period  unless  forbearance,  as 
described  in  §6^2.211  or  deferment 
described  in  §  682.210.  has  been 
approved. 

11.  Section  682.300  is  amended  by 
revising  the  section  beading;  pjaragraph 
(a):  paragraph  (b)(lMi);  and  paragraph  (e) 
to  read  as  follows: 

§  6P:::.300    Payment  of  interest  benefits  on 
Sla^ord  and  CortsoiKtetion  ioans. 

(a)  GereraJ.  The  Secretary  pays  a 
lender  a  portion  of  the  interest  on  a 
Stefford  l(>an  and,  except  for  that 
portion  of  the  loan  that  represents  IIEAL 
loans,  on  a  Consolidation  loan  on  behalf 
of  a  borrower  who  qualifies  under 
§682.301.  TiiJs  pavment  is  known  as 
interest  benefits. 

(bj*   *   • 

(1)'   •   • 

(i)  Chiring  all  periods  prior  to  the 
beginning  of  the  repayment  f)eriod, 


except  as  provided  in  paragraphs  (b)(2) 
and  (c)  of  this  section. 

•        •        •        •        • 

(c)  Interest  not  covered.  The  Secretary 
does  not  pay — 

(1)  Interest  for  whici  the  borrower  is 
not  otherwise  liable; 

(2)  Interest  paid  on  behalf  of  the 
borrower  by  a  cuaronty  agency; 

(3)  Interest  that  accrues  on  the  first 
disburseir>ent  of  a  loan  for  any  f>eriod 
that  is  earher  than — 

(i)  In  the  case  of  a  subsidized  Stafford 
loan  disburs**d  by  a  check.  10  days  prior 
to  the  first  day  oi  the  period  of 
enrollment  for  which  the  loan  is 
intended  or,  if  the  loan  is  disbursed 
after  the  first  day  of  the  period  of 
enrollment.  3  days  after  the 
disbursement  date  on  the  check;  or 

(ii)  In  the  case  of  a  loan  disbursed  by 
electronic  funds  transfer,  3  davs  prior  to 
the  first  day  of  the  f)eriod  of  enrollment 
or,  if  the  loan  is  disbursed  after  the  first 
day  of  the  period  of  enrollment,  3  days 
af^er  disbursement 

(4)  In  the  case  of  a  loan  disbursed  on 
or  after  October  1,  1992,  interest  on  a 
loan  if — 

(i)  The  disbursement  check  is 
returned  uiKBshed  to  the  lender  or  the 
lender  is  notified  thai  the  disbursement 
made  by  electronic  funds  transfer  will 
not  be  released  fmm  the  restrirffni 
account  maintaix!«»d  by  the  school;  or 

(ii)  The  check  for  the  disbursement 
has  not  been  negotiated  before  the  120th 
day  after  the  date  of  disbursement  or  the 
disbursement  made  by  electronic  fjnds 
transfer  has  not  been  released  from  the 
restricted  account  maintained  by  the 
school  before  tnat  date. 

(5)  Interest  on  the  portion  of  a 
Consolidation  loan  that  represents 
HEAL  loans  that  have  been 
consohdated. 

«         •         •         •        • 

12.  Section  682.301  Is  amended  by 
revising  the  sec-tlon  heading;  revising 
paragraph  (a)(1);  adding  a  new 
paragraph  (a)(3);  and  revising  paragraph 
(b)  introductory-  text  to  read  as  follows; 

§  682.301     EllglbUtty  of  borrowers  for 
interest  bef>e<.*ts  on  Statlord  and 
Consolidation  loans. 

(a)'   •   • 

(1)  To  qualify  for  benefits  on  a 
Stafford  loan,  a  borrower  must 
demonstrate  financial  need  in 
acxordance  with  Part  F  of  the  Act 


(3)  A  Consolidation  loan  borrower 
whose  loan  application  was  received  by 
the  lender  on  or  after  January  1,  1993 
qualifies  for  Interest  benefits  during 
authorized  periods  of  defennent  on  the 
portion  of  the  loan  that  does  not 
represent  HEAL  loans. 


(b)  Application  for  interest  benefits. 
To  apply  for  interest  benefits  on  a 
Stafford  loan,  the  student,  or  the  school 
at  the  direction  of  the  student,  must 
submit  a  loan  application  to  the  lender. 
The  apphcation  must  include  a 
certification  from  the  student's  school  of 
the  following  information; 

•  •        •        *        • 

13.  Section  682.302  is  amended  by 
revising  paragraphs  (b),  (c)(l)(iii),  (c)(2) 
introductory  text,  (c)(3)(i)  introductory 
text,  (c)(3)(ii)  introductory  text,  and 
adding  piaragraph  (cK3)(iii)  to  read  as 
follows: 

$  Sa2. 302    Payn>ent  of  specla*  allowance  on 
FFEL  loans. 

•  •         •         *         • 

(b)  Eligibh  loans  (1)  Exceprt  for 
nonsubsidlzed  Federal  Stafford  loans 
disbursed  on  or  after  October  1.  1981, 
for  periods  of  enrollment  beginning 
pnor  to  October  1.  1992,  or  as  provided 
in  paragraphs  fbK2)  or  (e)  of  this  section. 
FFEL  loans  that  otherwise  meet  program 
requirements  are  eligible  for  special 
allowance  pavments. 

(2)  For  a  loan  made  under  the  Federal 
SLS  or  Federal  PLUS  Program  on  or 
after  )uly  1,  1987  or  under  §  682.209(e) 
or  (f),  no  spfHjiaJ  allowance  is  paid  for 
any  perioo  for  which  the  interest  rate 
determined  under  §682.202(a)(2)(iv)(A) 
for  that  loan  does  not  exceed — 

(i)  12  fHjrcent  in  the  case  of  a  Federal 
SLS  or  PLUS  loan  made  prior  to  October 
1,  1992; 

(11)  11  percent  in  the  case  of  a  Federal 
SLS  loan  made  on  or  after  October  1, 
1992;  or 

(iii)  10  pena?nt  in  the  case  of  a  Federal 
PLUS  loan  made  on  or  after  October  1, 
1992. 

(3)  In  the  case  of  a  subsidized  Stafford 
loan  disbursed  on  or  after  October  1, 
1992,  the  Secretary  does  not  pay  special 
allowance  on  a  disbursement  if — 

(i)  The  disbursement  check  Is 
returned  uncashed  to  the  lender  or  the 
lender  Is  notified  that  the  disbursement 
made  by  electronic  funds  transfer  will 
not  be  released  from  the  restricted 
account  maintained  by  the  school,  or 

(il)  The  check  for  the  disbursement 
has  not  been  negotiated  before  the  120ih 
day  after  the  date  of  disbursement  or  the 
disbursement  made  by  electronic  funds 
transfer  has  not  been  released  from  the 
restricted  account  maintained  by  the 
school  before  that  date. 

(c)*   •   • 

(!)••* 
(iii)  Adding — 

(A)  3.1  f>ercent  to  the  resulting 
percentage  for  a  loan  made  on  or  after 
October  1.  1992; 

(B)  3.25  percent  to  the  resulting 
f)ercentage,  for  a  loan  made  on  or  after 
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November  16.  1986.  but  before  October 
1.  1992; 

(C)  3.25  percent  to  the  resulting 
percentage,  for  a  loan  made  on  or  after 
Clctob«?r  17.  1986  but  before  November 
16,  1986,  for  a  period  of  enrollment 
beginning  on  or  after  November  16, 
1986; 

(D)  3  5  percent  to  the  resulting 
percentage,  for  a  loan  made  prior  to 
October  17,  1986,  or  a  loan  described  in 
paragraph  (c)(2)  of  this  section;  or 

(E)  35  percent  to  the  resulting 
pert:entage.  for  a  loan  made  on  or  after 
OLtober  17,  1986  but  before  November 
16.  1986.  for  a  period  of  enrollment 
beginning  prior  to  November  16.  1986; 

*  •        *        •        • 

(2)  The  special  allowance  rate 
determined  under  paragraph 
(c)(l)(iii)(D)  of  this  section  appUes  to 
loans  made  or  purchased  from  funds 
obtained  from  the  issuance  of  an 
obligation  of  the — 

*  •        ft        ft        • 

(3)(i)  Subject  to  paragraphs  (c)(3)(ii) 
and  (ill)  of  this  section,  the  special 
allowance  rate  is  one-half  of  the  rate 
calculated  under  paragraph  (c)(l)(iii)(D) 
of  this  section  for  a  loan  made  or 
guaranteed  on  or  after  October  1.  1980 
that  was  made  or  purchased  with  funds 
obtained  by  the  holder  from — 

*  *        ft        •        ft 

(li)  The  special  allowance  rate 
apphcable  to  loans  described  in 
paragraph  (c)(3)(i)  of  this  section  that 
are  made  prior  to  October  1,  1992,  may 
not  be  less  than — 
ft         ft         ft         ft         ft 

(iii)  The  special  allowance  rate 
applicable  to  loans  described  in 
paragraph  (c)(3)(i)  of  this  section  that 
are  made  on  or  after  October  1,  1992, 
may  not  be  less  than  9V2  percent  minus 
the  applicable  interest  rate. 
ft        ft        ft        ft        ft 

14.  Section  682.400  is  amended  by 
rev^sing  paragraph  (b)  introductory  text; 
re\ising  paragraph  (b)(l)(i);  and  adding 
a  new  paragraph  fb)(4)  to  read  as 
follows: 

§  682.400    Agreements  between  a  guaranty 
agency  and  the  Secretary. 

•  •  »  *  • 

(b)  There  are  four  agreements: 

(!)•*• 

(i)  Borrowers  whose  Stafford  and 
Consolidation  loans  are  guaranteed  by 
the  agency  may  qualify  for  interest 
benefits  that  are  paid  to  the  lender  on 
the  borrower's  behalf, 
ft         ft         ft         ft         ft 

(4)  Loan  Rehabilitation  Agreement.  A 
guaranty  agency  must  have  an 
agreement  for  rehabilitating  a  loan  for 
which  the  Secretary  has  made  a 


reinsurance  pajnuent  under  section 
428(c)(1)  of  the  Act. 

ft         ft         ft         ft         * 

15.  Section  682.401  is  amended  by 
redesignating  paragraphs  (b)(4)  through 
(b)(22)  as  paragraphs  (b)(5)  through 
(b)(23),  respectively;  adding  a  new 
paragraph  (b)(4);  revising  redesignated 
paragraph  (b)(6);  revising  redesignated 
paragraph  (b)(14);  revising  redesignated 
paragraph  (b)(16)(i)  introductory  text; 
adding  a  new  paragraph  (b)(16)(iii); 
adding  new  paragraphs  (b)(24)  and 
(b)(25);  revising  paragraph  (c); 
redesignating  paragraphs  (e)(2)  and 
(e)(3)  as  (e)(3)  and  (e)(4)  respectively; 
and  adding  a  new  paragraph  (e)(2)  to 
read^  follows: 

§682.401    Basic  program  agreement. 

ft         ft         ft         ft        * 

(b)*   *   * 

(4)  Reinstatement  of  borrower 
eligibility:  Fur  a  borrower's  loans  held 
by  a  guaranty  agency  on  which  a 
reinsurance  claim  has  been  paid  by  the 
Secretary,  the  guaranty  agency  must 
afford  a  defaulted  borrower,  upon  the 
borrower's  request,  renewed  eligibility 
for  Title  IV  assistance  once  the  borrower 
has  made  satisfactory  repayment 
arrangements  as  that  term  is  defined  in 
§682.200. 

(i)  For  purposes  of  this  section,  the 
determination  of  reasonable  and 
affordable  must — 

(A)  Include  consideration  of  the 
borrower's  and  spouse's  disposable 
income  and  necessary  expenses 
including,  but  not  limited  to,  housing, 
food,  medical  costs,  dependent  care 
costs  and  other  Title  IV  repayment; 

(B)  Include  documentation  in  the 
borrower's  file  of  the  basis  for  the 
determination,  if  the  monthly 
reasonable  and  affordable  pajinent 
established  under  this  section  is  less 
than  $50.00  or  the  monthly  accrued 
interest  on  the  loan,  whichever  is 
greater.  However,  $50.00  may  not  be  the 
minimum  payment  for  a  borrower  if  the 
agency  determines  that  a  smaller 
amount  is  reasonable  and  affordable. 

(C)  Be  based  on  the  documentation 
provided  by  the  borrower  or  other 
sources  including,  but  not  limited  to — 

(1)  Evidence  oicurrent  income  (e.g. 
proof  of  welfare  benefits,  Socied  Security 
benefits.  Supplemental  Security  Income, 
Workers'  Compensation,  child  support, 
veterans'  benefits,  two  most  recent  pay 
stubs,  copy  of  U.S.  income  tax  return. 
State  Department  of  Labor  reports); 

(2)  Evidence  of  ciirrent  expenses  (e.g. 
a  copy  of  the  borrower's  monthly 
household  budget,  on  a  form  provided 
by  the  guaranty  agency);  and 

(3)  A  statement  of  the  unpaid  balance 
on  all  defaulted  FFEL  loans. 


(ii)  A  borrower  may  request  that  the 
monthly  paj-ment  amount  be  adjusted 
due  to  a  change  in  the  borrower's  total 
financial  circumstances  upon  providing 
the  documentation  specified  in 
paragraph  (b)(4)(i)(C)  of  this  section. 

(iii)  A  guaranty  agency  must  provide 
the  borrower  with  a  written  statement  of  . 
the  reasonable  and  affordable  pajTnent 
amount  required  for  the  reinstatement  of 
the  borrower's  eligibility  for  Title  IV 
student  assistance,  and  provide  the 
borrower  with  an  opportunity  to  object 
to  such  terms, 
ft        *        ft        ft        ft 

(6)  School  eligibility — (i)  General.  A 
school  that  has  a  program  participation 
agreement  in  effect  with  the  Secretary 
under  §  682.600  is  eligible  to  participate 
in  the  program  of  the  agency  under 
reasonable  criteria  established  by  the 
guaranty  agency,  and  approved  by  the 
Secretary,  under  paragraph  (d)(2)  of  this 
section,  except  to  the  e.xtent  that — 

(A)  The  school's  eligibility  is  limited, 
suspended,  or  terminated  by  the 
Secretary  under  34  CFR  part  668  or  by 
the  guaranty  agency  under  standards 
and  procedures  that  are  substantially 
the  same  as  those  in  34  CFR  part  668; 

(B)  The  Secretary  upholds  the 
limitation,  suspension,  or  termination  of 
a  school  by  a  guaranty  agency  and 
extends  such  sanction  to  all  guaranty 
agency  programs  under  section 
432(h)(3)  of  the  Act  or  §682.713; 

(C)  The  school  is  ineligible  under 
sections  428A(a)(2)  or  435(a)(2)  of  the 
Act; 

(D)  There  is  a  State  constitutional 
prohibition  affecting  the  school's 
eUgioility; 

(E)  The  school's  programs  consist  of 
study  solely  by  correspondence; 

(F)  The  agency  determines  that  the 
school  does  not  satisfy  the  standards  of 
administrative  capability  and  financial 
responsibility  as  defined  in  34  CFR  part 
668; 

(G)  The  school  fails  to  make  timely 
refunds  to  students  as  required  in 

§  682.607(c); 

(H)  The  school  has  not  satisfied 
within  30  days  of  issuance  a  final 
judgment  obtained  by  a  student  seeking 
a  refund; 

(I)  The  school  or  an  ovraer,  director, 
or  officer  of  the  school  is  found  guilty 
or  liable  in  any  cnminal,  civil,  or 
administrative  proceeding  regarding  the 
obtaining,  maintenance,  or 
disbursement  of  State  or  Federal  student 
grant,  loan,  or  work  assistance  funds;  or 

(I)  The  school  or  an  owner,  director, 
or  officer  of  the  school  has  unpaid 
financial  habilities  involving  the 
improper  acquisition,  expenditure,  or 
refund  of  State  or  Federal  student 
financial  assistance  funds. 
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(ii)  Limitation  by  a  guaranty  agency  of 
a  school's  participation.  For  purposes  of 
this  paragraph,  a  school  that  is  subject 
to  limitation  of  participation  in  the 
guaranty  agency's  program  may  be 
either  a  school  that  is  applying  to 
participate  in  the  agency's  program  for 
the  first  time,  or  a  school  that  is 
renewing  its  application  to  continue 
participation  in  the  agency's  program.  A 
guaranty  agency  mav  limit  the  total 
number  of  loans  or  the  volume  of  loans 
made  to  students  attending  a  particular 
school,  or  otherwise  establish 
appropriate  limitations  on  the  school's 
participation,  if  the  agency  makes  a 
determination  that  the  school  does  not 
satisfy — 

(A)  The  standards  of  financial 
responsibility  defined  in  34  CFR  668.13; 
or 

(B)  The  standards  of  administrative 
capability  defined  in  34  CFR  668.14  and 
34  CFR  668.15. 

(iii)  Limitation,  suspension,  or 
termination  of  school  eligibility.  A 
guaranty  agency  may  limit,  suspend,  or 
terminate  the  participation  of  an  eligible 
school.  If  a  guaranty  agency  limits, 
suspends,  Or  terminates  the 
participation  of  a  school  from  the 
agency's  program,  the  Secretary  applies 
that  hmitation.  suspension,  or 
termination  to  all  locations  of  the 
school. 

(iv)  Condition  for  guaranteeing  loans 
for  students  attending  a  school.  The 
guaranty  agency  may  require  the  school 
to  execute  a  participation  agreement 
with  the  agency  and  to  submit 
documentation  that  establishes  the 
school's  eligibility  to  participate  in  the 
agency's  program. 
***** 

(14)  Guaranty  agency  verification  of 
default  data.  A  guaranty  agency  must 
respond  to  an  institution's  written 
request  for  verification  of  its  default  rate 
data  for  purposes  of  an  appeal  pursuant 
to  34  CFR  668.15(g)(l)(i)  within  15 
working  days  of  the  date  the  agency 
receives  the  institution's  written  request 
pursuant  to  34  CFR  668.15(g)(7),  and 
simultaneously  provide  a  copy  of  that 
response  to  the  Secretary's  designated 
Department  official. 
***** 

(16)  •    •    * 

(i)  Except  as  provided  in  paragraph 
(b)(16)(iii),  the  guaranty  agency  must 
allow  a  loan  to  be  assigned  only  if  the 
loan  is  fully  disbursed  and  is  assigned 


(iii)  The  guaranty  agency  must  allow 
a  loan  to  be  assigned  under  paragraph 
(b)(16)(i)  of  this  section,  following  the 
first  disbursement  of  the  loan  if  the 


assignment  does  not  result  in  a  change 
in  the  identity  of  the  party  to  whom 
payTnents  must  be  made. 

•  •        •        •        • 

(24)  Information  on  loan  sales  or 
transfers.  The  guaranty  agency  must, 
upon  the  request  of  an  eligible  school, 
furnish  to  the  school  last  attended  by 
the  borrower,  information  v^th  respect 
to  the  sale  or  transfer  of  a  student's  loan 
prior  to  the  beginning  of  the  repayment 
period,  including — 

(i)  Notice  of  the  assignment; 

(ii)  The  identity  of  the  assignee; 

|iii)  The  name  and  address  of  the 
party  by  which  contact  may  be  made 
with  the  holder  concerning  repayment 
of  the  loan;  and 

(iv)  The  telephone  number  of  the 
assignee. 

(25)  Information  on  designation  for 
exceptional  performance.  A  guaranty 
agency  must  provide  the  Secretary  with 
any  information  in  its  possession 
regardmg  an  eligible  lender  or  ser\icer 
applying  for  designation  for  exceptional 
performance  within  30  days  following 
the  agency's  receipt  of  a  copy  of  the 
lender's  or  servicer's  request  for 
designation  under  34  CFR  682.415(a)(2). 
The  information  provided  by  the 
guaranty  agency  must  include,  but  is  not 
limited  to,  records  relating  to  the 
lender's  or  servicer's  compliance  with 
FFEL  Program  regulations  and  any 
information  suggesting  that  the  lender 
or  servicer  does  not  meet  the 
requirements  for  designation  for 
exceptional  performance. 

*  •        •        •        • 

(c)(1)  Lender-of-last-resort.  The 
guaranty  agency  must  ensure  that  it  or 
an  eligible  lender  described  in  section 
435(d)(1)(D)  of  the  Act  serves  as  a 
lender-of-last-resort  in  the  State  in 
which  it  is  the  principal  guaranty 
agency,  as  defined  in  §  682.800(d). 

(2)  The  lender-of-last-resort  must 
make  a  subsidized  Stafford  loan  to  any 
ehgible  student  who  satisfies  the 
lender's  eligibility  requirements  and — 

(i)  Qualifies  for  interest  benefits, 
pursuant  to  §  682.301,  for  a  loan  amount 
of  at  least  $200;  and 

(ii)  Has  been  othervs'ise  unable  after 
conscientious  efforts  to  obtain  a  loan 
from  another  eligible  lender  for  the 
same  period  of  enrollment. 

(3)  The  guaranty  agency  or  an  eligible 
lender  described  in  section  435(d)(1)(D) 
of  the  Act  may  arrange  for  a  loan 
required  to  be -made  under  paragraph 
(c)(1)  of  this  section  to  be  made  by 
another  ehgible  lender. 

(4)  The  guaranty  agency  must  develop 
pobcies  and  operating  procedures  for  its 
lender-of-last-resort  program  that 
provide  for  the  accessibihty  of  lender- 


of-last-resort  loans.  These  policies  and 
procedures  must  be  submitted  to  the 
Secretary  for  approval  as  required  under 
paragraph  (d)(2)  of  this  section.  The 
policies  and  procedures  for  the  agency's 
lender-of-lastresort  program  must 
ensure  that — 

(i)  The  program  establishes  operating 
hours  and  methods  of  apphcation 
designed  to  facilitate  application  by 
students;  and 

(ii)  Information  about  the  availability 
of  loans  under  the  program  is  made 
available  to  schools  in  the  State;  and 

(iii)  -Appropriate  steps  are  taken  to 
ensure  that  borrowers  receiving  loans 
under  the  program  are  appropriately 
counseled  on  their  loan  obhgation. 

(5)  Limitations  on  lender-of-last-resort 
services.  Except  as  provided  in 
paragraphs  (c)(6)  and  (c)(10)  of  this 
section,  the  lender-of-last-resort  is  not 
required  to  make  a  subsidized  Stafford 
loan  to  a  student  for  attendance  at  a 
school  that — 

(i)  Has  a  cohort  default  rate,  as 
defined  in  section  435(m)  of  the  Act, 
that  exceeds  25  percent  for  the  most 
recent  year  for  which  a  rate  has  been 
calculated  by  the  Secretary; 

(ii)  Has  not  been  eligible  for  and  has 
not  participated  in.  the  FFEL  Program 
during  the  most  recent  18  months;  or 

(iii)  Is  currently  subject  to  emergency 
action  or  limitation,  suspension,  or 
termination  by  the  Secretary  under  34 
CFR  Part  668  or  by  any  guaranty  agency. 

(6)  Notwithstanding  paragraph 
(c)(5)(i)  of  this  section,  the  Secretary 
requires  a  guaranty  agency  or  an  eligible 
lender  described  in  section  435(d)(1)(D) 
of  the  Act  to  make  a  subsidized  Stafford 
loan  for  attendance  at  a  school  if  there 
are,  in  the  judgment  of  the  Secretary, 
"exceptional  mitigating  circumstances", 
as  definea  in  34  CFR  668.15(g)(l)(iii). 
that  would  make  the  application  of  the 
hmitations  inequitable. 

(7)  A  guaranty  agency  must  provide  a 
school  and  the  Secretary  with  written 
notification  of  the  agency's  intent  to 
deny  lender-of-last-resort  services  to  the 
school's  students. 

(8)  The  school  may  submit  to  the 
Secretary,  with  a  copy  to  the  guaranty 
agency,  a  complete  appeal  with 
supporting  documentation  that  is  based 
on  the  mitigating  circumstances  of 
paragraph  (c)(6)  of  this  section.  Such 
appeal  must  be  submitted  no  later  than 
30  days  after  the  date  of  the  guaranty 
agency's  notice  to  the  school.  If  the 
school  submits  such  a  complete  appeal, 
the  guaranty  agency  must  provide 
lender-of-last-resort  services  to  students 
attendmg  the  school  until  the  date  on 
which  the  Secretary  rejects  the  appeal, 
if  it  is  rejected. 
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(9)  The  Secretary  makes  a  case-by- 
case  determination  on  each  appeal  by  a 
school  that  has  been  notified  that 
lender-of-last-resort  services  will  not  be 
provided  to  the  schoors  students,  and 
takes  action  on  the  school's  appeal  no 
later  than  45  days  after  receipt  of  the 
school  s  complete  appeal  with 
supporting  documentation. 

(10)  The  provisions  of  paragraph  (c)(5) 
of  this  section  do  not  apply  to 
institutions  that  have  been  designated  as 
historically  black  colleges  and 
universities,  tribally-controUed 
community  colleges,  or  Navajo 
community  colleges  until  July  1.  1994. 

(e)   •   •   * 

(2)li)  Offer,  directly  or  indirectly,  any 
premium,  incentive  payment,  or  other 
inducement  to  any  lender,  or  any  person 
acting  as  an  agent,  employee,  or 
independent  contractor  of  any  lender  or 
other  guaranty  agency  to  administer  or 
market  FFEL  loans,  other  than 
unsubsidized  Stafford  loans  or 
subsidized  Stafford  loans  made  under  a 
guaranty  agency's  lender-of-last-resort 
program,  in  an  effort  to  secure  the 
guaranty  agency  as  an  insurer  of  FFEL 
loans.  Examples  of  prohibited 
inducements  include,  but  are  not 
limited  to — 

(A)  Compensating  lenders  or  their 
representatives  for  the  purpose  of 
securing  loan  applications  for  guarantee; 

(B)  Performing  functions  normally 
performed  by  lenders  without 
appropriate  compensation; 

(C)  Providing  equipment  or  supplies 
to  lenders  at  below  market  cost  or 
rental;  or 

(D)  Offering  to  pay  a  lender,  that  does 
not  hold  loans  guaranteed  by  the 
agency,  a  fee  for  each  application 
forwarded  for  the  agency's  guarantee. 

(ii)  For  the  purposes  of  this  section, 
the  terms  "premium",  "inducement", 
and  "incentive"  do  not  include  services 
directly  related  to  the  enhancement  of 
the  administration  of  the  FFEL  Program 
the  guaranty  agency  generally  provides 
to  lenders  that  participate  in  its 
program.  However,  \he  terms 
"premium",  "inducement",  and 
"incentive"  do  apply  to  other  activities 
specifically  intended  to  secure  a 
lender's  partidpatioa  in  the  agency's 
program. 

16.  A  new  §682.405  is  added  to  read 
as  follows: 

§682.405    Loan  (tohafotmation  agreemenL 

(a)  General.  (1)  A  guaranty  agency  that 
has  a  basic  program  agreement  must 
enter  into  a  loan  rehabilitation 

agreement  with  the  Secretary.  The 


guaranty  agency  must  establish  a  loan 
rehabilitation  program  for  all  borrowers 
for  the  purpose  of  rehabiUtating 
defaulted  loans  so  that  the  loan  may  be 
purchased  by  an  eligible  lender  and 
removed  from  default  status. 

(2)  A  loan  is  considered  to  be 
rehabiUtated  only  after  the  borrower  has 
made  one  voluntary  reasonable  and 
affordable  full  payment  each  month 
within  15  days  of  the  scheduled  due 
date  for  12  consecutive  months  in 
accordance  with  this  section,  and  the 
loan  has  been  sold  to  an  eligible  lender. 

fb)  Terms  of  agreement.  In  the  loan 
rehabilitation  agreement,  the  guaranty 
agency  agrees  to  ensure  that  its  loan 
rehabilitation  program  meets  the 
following  requirements  at  all  times — 

(1)  A  borrower  may  request  the 
rehabilitation  of  the  borrower's 
defaulted  FFEL  loan  held  by  the 
guaranty  agency.  The  borrower  must 
make  one  voluntary  on-time  full 
payment  each  month  for  12  consecutive 
months  to  be  eligible  to  have  the 
defaulted  loans  rehabilitated.  For 
purposes  of  this  section,  on-time  means 
a  payment  made  within  15  days  of  the 
scheduled  due  date  and  "full  payTnent" 
means  a  reasor^able  and  affordable 
payment  agreed  to  by  the  borrower  and 
the  agency  The  required  amount  of 
such  monthly  payment  may  be  no  more 
than  is  reasonable  and  affordable  based 
upon  the  borrower's  total  financial 
circumstances.  Voluntary  payments  are 
those  made  directly  by  the  borrower, 
regardless  of  whether  there  is  a 
judgment  against  the  borrower,  and  do 
not  include  payments  obtained  by 
income  tax  off-set.  garnishment,  or 
income  or  asset  execution.  A  guaranty 
agency  must  attempt  to  secure  a  lender 
to  purchase  the  loan  at  the  end  of  the 
twelve-(12-)  month  payment  period. 

(i)  For  purposes  of  this  section,  the 
determination  of  reasonable  and 
affordable  must — 

(A)  Include  a  consideration  of  the 
borrower's  and  spouse's  disposable 
income  and  reasonable  and  necessary 
expenses  including,  but  not  limited  to, 
housing,  food,  medical  costs,  dependent 
care  costs  and  other  Title  IV  repayment. 

(B)  Include  documentation  in  the 
borrower's  file  of  the  basis  for  the 
determination  if  the  monthly  reasonable 
and  affordable  payment  established 
under  this  section  is  less  than  S50.00  or 
the  monthly  accrued  interest  on  the 
loan,  whichever  is  greater.  However, 
$50.00  may  not  be  the  minimum 
payment  for  a  borrower  if  the  agency 
determines  that  a  smaller  amount  is 
reasonable  and  affordable. 

(C)  Be  based  on  the  documentation 
provided  by  the  borrower  or  other 


sources  including,  but  not  be  limited 
to— 

[1)  Evidence  of  current  income  (e.g.. 
proof  of  welfare  benefits.  Social  Security 
benefits,  child  support,  veterans' 
benefits.  Supplemental  Security  Income, 
Workmen's  Compensation,  two  most 
recent  pay  stubs,  copy  of  U.S.  income 
tax  return.  State  Department  of  Labor 
reports); 

(2)  Evidence  of  current  expenses  (e.g., 
a  copy  of  the  borrower's  monthly 
household  budget,  on  a  form  provided 
by  the  guaranty  agency);  and 

[3]  A  statement  of  the  unpaid  balance 
on  all  defaulted  FFEL  loans. 

(ii)  The  agency  must  include  any 
payment  made  under  §  682.401(b)(4)  in 
determining  whether  the  12  consecutive 
payments  required  under  paragraph 
(b)(1)  of  this  section  have  been  made. 

(iii)  A  borrower  may  request  that  the 
monthly  pa>Tnent  amount  be  adjusted 
due  to  a  change  in  the  borrower's  total 
financial  circim:istances  only  upon 
providing  the  documentation  specified 
in  paragraph  (b)(l)(i)(C)  of  this  section. 

(iv)  A  guaranty  agency  must  provide 
the  borrower  with  a  written  statement  of 
the  terms  of  the  rehabilitation  of  the 
borrower's  defaulted  loan  and  provide 
the  borrower  with  an  opportimity  to 
object  to  such  terms. 

(2)  The  guaranty  agency  must  report 
to  all  national  credit  bureaus  within  90 
days  of  the  date  the  loan  was 
rehabilitated  that  the  loan  is  no  longer 
in  a  default  status. 

(3)  An  eligible  lender  purchasing  a 
rehabilitated  loan  must  establish  a 
repayment  schedule  that  meets  the  same 
requirements  that  are  applicable  to  other 
FFEL  Program  loans  made  under  the 
same  loan  type.  For  the  purposes  of  the 
maximum  loan  repajTnent  period,  the 
lender  must  treat  the  first  payment 
made  under  the  12  consecutive 
payTnents  as  the  first  payment  under  the 
10-year  maximum. 

(Authority:  20  U.S.C.  10r&-6) 

17.  Section  682.406  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(12);  removing  the  p>eriod  at  the  end 
of  paragraph  (a)(13)  and  adding  in  its 
place,  ";  and"  and  adding  a  new 
paragraph  (a)(14)  to  read  as  follows; 

§682.406    Conditions  of  r«inMranc« 
coverage. 

(a)  •  •  ' 

(14)  The  guaranty  agency  assures  the 
Secretary  that  diligent  attempts  have 
been  made  by  the  lender  and  the 
guaranty  agency  under  §682.41 1(g)  to 
locate  the  borrower  through  the  use  of 
reasonable  skip-tracing  techniques. 
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18.  Section  682.407  is  amended  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

§  682.407    Administrative  cost  allowance 
for  guaranty  agencies. 

***** 

(e)  The  Secretary  does  not  pay  an 
administrative  cost  allowance  to  a 
guaranty  agency  based  on  loans  for 
which  the  disbursement  check  has  not 
been  cashed  or  for  which  an  electronic 
funds  transfer  has  not  been  completed. 

(f)  An  administrative  cost  allowance 
improperly  paid  on  a  loan  to  a  guaranty 
agency  must  be  deducted  by  the  agency 
from  the  amount  reflected  in  the 
following  quarter's  ED  form  1189  when 
it  is  submitted  to  the  Department  for 
payment. 

•         *         •         •         * 

19.  Section  682.409  is  amended  by 
revising  paragraph  (a);  revising 
paragraph  (c)(1);  and  adding  a  new 
paragraph  (c)(6)  to  read  as  follows: 

§  682.409    Mandatory  assignment  by 
guaranty  agencies  of  defaulted  loans  to  the 
Secretary. 

(a)(1)  If  the  Secretary  determines  that 
action  is  necessary  to  protect  the 
Federal  fiscal  interest,  the  Secretary  may 
direct  a  guaranty  agency  to  assign  to  the 
Secretary  any  loan  held  by  the  agency 
on  which  the  agency  has  received 
payment  under  §682. 402(d).  682.402(i). 
or  682.404  that  meets  the  following 
criteria  as  of  April  15  of  each  year — 

(i)  The  unpaid  principal  balance  is  at 
least  Si 00; 

(ii)  For  each  of  the  two  fiscal  years 
following  the  fiscal  year  in  which  these 
regulations  are  effective,  the  loan,  and 
any  other  loans  held  by  the  agency  for 
that  borrower,  have  been  held  by  the 
agency  for  at  least  four  ypars;  for  any 
subsequent  fiscal  year  such  loan  must 
have  been  held  by  the  agency  for  at  least 
five  years; 

(iii)  A  payment  has  not  been  received 
on  the  loan  in  the  last  year;  and 

(iv)  A  judgment  has  not  been  entered 
on  the  loan  against  the  borrower. 

(2)  If  the  agency  fails  to  meet  a  fiscal 
year  recovery  rate  standard  under 
paragraph  (a)(2)(ii)  of  this  section  for  a 
loan  type,  and  the  Secretary  determines 
that  additional  assignments  are 
necessary  to  protect  the  Federal  fiscal 
interest,  the  Secretary  may  require  the 
agency  to  assign  in  addition  to  those 
loans  described  in  paragraph  (a)(1)  of 
this  section,  loans  in  amounts  needed  to 
satisfy  the  requirements  of  paragraph 
(a)(2)(iii)  or  (a)(3)(i)  of  this  section. 

(i)  Calculation  of  fiscal  year  loan  type 
recovery  rate.  A  fiscal  year  loan  type 
recovery  rate  for  an  agency  is 
determined  by  dividing  the  amount 


collected  on  defaulted  loans  for  each 
loan  program  (i.e..  the  Stafford.  PLUS, 
SLS,  and  Consohdation  loan  programs) 
by  the  agency  for  loans  of  that  program 
(including  pa\Tnents  received  by  the 
agency  on  loans  under  §682.40i(b)(4) 
and  §  682  409  and  the  amounts  of  any 
loans  purchased  from  the  guaranty 
agency  by  an  eligible  lender)  during  the 
most  recent  fiscal  year  for  which  data 
are  available  by  the  total  of  principal 
and  interest  owed  to  an  agency  on 
defaulted  loans  for  each  loan  program  at 
the  beginning  of  the  same  fiscal  year, 
less  accounts  permanently  assigned  to 
the  Secretary  through  the  most  recent 
fiscal  year. 

(ii)  Fiscal  year  loan  type  recovery 
rates  standards.  (A)  If,  in  each  of  the 
two  fiscal  years  following  the  fiscal  year 
in  which  these  regulations  are  effective, 
the  fiscal  year  loan  type  recovery  rate 
for  a  loan  program  for  an  agency  is 
below  80  percent  of  the  average 
recovery  rate  of  all  active  guaranty 
agencies  in  each  of  the  same  two  fiscal 
years  for  that  program  type,  and  the 
Secretary  determines  that  additional 
assignments  are  necessary  to  protect  the 
Federal  fiscal  interest,  the  Secretary  may 
require  the  agenc>'  to  make  additional 
assignments  in  accordance  with 
paragraph  (a)(2)(iii)  of  this  section. 

(B)  In  any  subsequent  fiscal  year  the 
loan  type  recovery  rate  standard  for  a 
loan  program  must  be  90  percent  of  the 
average  recovery  rate  of  all  active 
guaranty  agencies. 

(iii)  Non-achievement  of  loan  type 
recovery  rate  standards.  (A)  Unless  the 
Secretary  determines  under  paragraph 
(a)(2)(iv)  of  this  section  that  protection 
of  the  Federal  fiscal  interest  requires 
that  a  lesser  amount  be  assigned,  upon 
notice  from  the  Secretary,  an  agency 
unth  a  fiscal  year  loan  type  recovery  rate 
described  in  paragraph  (a)(2)(ii)  of  this 
section  must  promptly  assign  to  the 
Secretary  a  sufficient  amount  of 
defaulted  loans,  in  addition  to  loans  to 
be  assigned  in  accordance  with 
paragraph  (a)(1)  of  this  section,  to  cause 
the  fiscal  year  loan  type  recovery  rate  of 
the  agency  that  fiscal  year  to  equal  or 
exceed  the  average  rate  of  all  agencies 
described  in  paragraph  (a)(2)(ii)  of  this 
section  when  recalculated  to  exclude 
from  the  denominator  of  the  agency's 
fiscal  year  loan  type  recovery  rate  the 
amount  of  these  additional  loans. 

(B)  The  Secretary,  in  consultation 
with  the  guaranty  agency,  may  require 
the  amount  of  loans  to  be  assigned 
under  paragraph  (8)(2)  of  this  section  to 
include  particular  categories  of  loans 
that  share  characteristics  that  make  the 
performance  of  the  agency  fall  below  the 
appropriate  percentage  of  the  loan  type 


recover^'  rate  as  described  in  paragraph 
(a)(2)(ii')  of  this  section. 

(iv)  Calculation  of  loan  type  recovery 
rate  standards  The  Secretary,  within  30 
days  after  the  date  for  submission  of  the 
second  quarterly  report  from  all 
agencies,  makes  available  to  all  agencies 
a  mid-year  report,  showing  the  recovery 
rate  for  each  agency  and  the  average 
recovery  rate  of  all  active  guaranty 
agencies  for  each  loan  type.  In  addition, 
the  Secretary,  within  120  days  after  the 
begirming  of  each  fiscal  year,  makes 
available  a  final  report  showing  such 
rates  and  the  average  rate  for  each  loan 
type  for  the  preceding  fiscal  year. 

(3){i)  Determination  that  the 
protection  of  the  Federal  fiscal  interest 
requires  assignments.  Upon  petition  by 
an  agency  submitted  within  45  days  of 
the  notice  required  by  paragraph 
(a)(2)(iii)(A)  of  this  section,  the 
Secretary  may  determine  that  protection 
of  the  Federal  fiscal  interest  does  not 
require  assignment  of  all  loans 
descnbed  in  paragraph  (a)(1)  of  this 
section  or  of  loans  in  the  full  amount 
described  in  paragraph  (a)(2)(iii)  of  this 
section  only  after  review  of  the  agency's 
petition.  In  making  this  determination, 
the  Secretary  considers  all  relevant 
information  a\'ailable  to  him  (including 
any  information  and  documentation 
obtained  by  the  Secretary  in  reviews  of 
the  agency  or  submitted  to  the  Secretary 
by  the  agenc>)  as  follows; 

(A)  For  each  of  the  two  fiscal  years 
following  the  fiscal  year  in  which  these 
regulations  are  effective,  the  Secretary 
considers  information  presented  by  an 
agency  with  a  fiscal  year  loan  type 
recovery  rate  above  the  average  rate  of 
all  active  agencies  to  demonstrate  that 
the  protection  of  the  Federal  fiscal 
interest  will  be  served  if  any  amounts  of 
loans  of  such  loan  type  required  to  be 
assigned  to  the  Secretary  under 
paragraph  (a)(1)  of  this  section  are 
retained  by  that  agency.  For  any 
subsequent  fiscal  year,  the  Secretary 
considers  information  presented  by  an 
agency  with  a  fiscal  year  recovery  rate 
10  percent  above  the  average  rate  of  all 
active  agencies. 

(B)  The  Secretary  considers 
information  presented  by  an  agency  thai 
is  required  to  assign  loans  under 
paragraph  (a)(2)  of  this  section  to 
demonstrate  that  the  protection  of  the 
Federal  fiscal  interest  will  be  served  if 
the  agency  is  not  required  to  assign 
amounts  of  loans  that  would  otherwise 
have  to  be  assigned. 

(C)  The  information  provided  by  an 
agency  pursuant  to  paragraphs 
(a)(3)(i)(A)  and  (B)  of  this  section  may 
include,  but  is  not  limited  to  the 
following: 
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(7)  The  fiscal  year  loan  t^-pe  recovery 
rate  within  such  school  sectors  as  the 
Secretar>-  may  designate  for  the  agency, 
and  for  aii  agencies, 

(2)  The  fiscal  \-ear  loan  type  recovery 
rate  for  loans  for  the  agency  and  for  all 
agencies  divided  by  age  of  the  loans  as 
the  Secretary  may  determine; 

[3)  The  performance  of  the  agency, 
and  all  agencies,  in  default  aversion; 

{4}  The  agency's  performance  on 
judgment  enforcement; 

(.5)  The  existence  and  use  of  any  state 
or  guaranty  agency-specific  collection 
tools; 

(6)  The  agency's  le%'el  of  compliance 
with  §§  662.409  and  662. 410(b)(6);  and 

(7)  Other  factors  that  may  affect  loan 
repa>'ment  such  as  State  or  regional 
unem.plo>-ment  and  natural  disasters. 

(u)  Denial  of  nn  agency's  petition .  If 
the  Secn-tary  does  not  accept  the 
agency's  petition,  the  Secretary 
provides,  in  writing,  to  the  agency  the 
Secretary's  reasons  for  concluding  that 
the  Federal  fiscal  interest  is  best 
protected  by  requiring  the  assignment. 
•        •        •        •        * 

(c)(1)  A  guaranty  agency  must  assign 
a  loan  to  the  Secretary  under  this 
section  at  the  time,  in  the  manner,  and 
with  the  inform.ation  and 
documentation  that  the  Secretary 
requires.  The  agency  must  submit  this 
information  ajid  documentation  in  the 
form  (irxiuding  magnetic  media)  and 
format  specified  by  the  Secretary. 
***** 

(6)  The  St'cretdT)-  may  accept  the 
assignment  of  a  loan  v\'ithout  all  of  the 
documents  hsteti  in  paragraph  (c)(4)  of 
this  section  If  directed  to  do  so,  the 
agency  mu.st  retain  tnese  documents  for 
submission  to  the  Secretary  at  some 
future  date. 
***** 

20.  Section  682.410  is  amended  by 
revising  paragrnphs  (a)(1)  through 
(a)(3)(i);  and  adding  paragraphs  (a)(6) 
through  (a)(8)  to  read  as  follows: 

§682.410    Fiscal,  administrative,  and 

enforcement  requirements. 

(a)  *    *   • 

(1)  Ret,rr\y  fund  assets  The  guaranty 
agency  must  estdblish  and  maintain  a 
reser\p  fund  to  be  used  solely  for  the 
FFEL  Program  to  which  the  guaranty 
agency  must  cre<lit  — 

(i)  The  total  amotint  of  insurance 
premiums  collected; 

(ii)  Funds  appropriated  by  a  State  for 
the  agency's  loan  guaranty  program. 
includir.c  matchms  fands  under  section 
422(a)  of  the  Act. 

(in)  Federal  advances  obtained  under 
sections  422(a)  ar.d  (c)  of  the  Act; 


(iv)  Federal  payments  for  default, 
bankruptcy,  death  and  disability,  closed 
schools  and  false  certification  claims; 

(v)  Supplemental  preclaims  assistafice 
payments; 

(vi)  Administrative  cost  allowance 
payments  received  under  §682.407; 

fvii)  Funds  collected  by  the  guaranty 
agency; 

(viii)  Investment  earnings  on  the 
reserve  fund;  and 

(ix)  Funds  received  by  the  guaranty 
agency  from  any  other  source  for  the 
agency's  loan  guaranty  program. 

(2)  Uses  of  reserve  fund  assets.  Except 
as  provided  in  paragraphs  (a)(3j  through 
(a)(5)  of  this  section,  a  guaranty  agency 
may  on  A'  u.;e  the  assets  of  the  reserve 
fund  established  under  paragraph  (a)(1) 
of  this  section  to  pay — 

(i)  Insurance  claims; 

(ii)  Operating  costs,  including 
payments  necessary  in  administering 
loan  collections,  preclaims  assistance, 
monitoring  enrollment  and  repayment 
status  and  any  other  activities  under 
this  part; 

(iii)  Lenders  that  participate  in  a  loan 
referral  service  under  section  428(e)  of 
the  Act; 

(iv)  The  Secretary's  equitable  share  of 
collections; 

(v)  Federal  advances  and  other  funds 
owed  to  the  Secretary; 

(vi)  Reinsurance  fees; 

(vii)  Insurance  premiums  related  to 
cancelled  loans;  and 

(viii)  Any  other  amounts  authorized 
or  directed  by  the  Secretary. 

(3)  Special  rule  for  use  of  certain 
reserve  fund  assets,  (i)  Except  as 
provided  in  paragraph  (a)(4)  of  this 
section,  a  guaranty  agency  may  use 
funds  received  as  insurance  premiums, 
admmistrative  cost  allowances,  amounts 
collected  on  FFEL  loans,  interest  or 
investment  earnings,  and  receipts 
described  in  paragraph  (a)(l)(vi)  of  this 
section  only  for  payments  necessary  to 
perform  functions  directly  related  to  the 
guaranty  agency's  agreement  with  the 
Secretary  and  for  the  proper 
administration  of  the  guaranty  agency's 
FFEL  loan  guarantee  activities. 
***** 

(6)  Minimum  reserve  fund  level.  The 
guaranty  agency  must  maintain  a 
current  minimum  reserve  fund  level  of 
not  less  than — 

(i)  .5  percent  of  the  amount  of  loans 
outstanding,  for  the  fiscal  year  of  the 
agency  that  begins  in  calendar  year 
1993; 

(ii)  .7  percent  of  the  amount  of  loans 
outstanding,  for  the  fiscal  year  of  the 
agency  that  begins  in  calendar  year 
1994: 

(iii)  .9  percent  of  the  amount  of  loans 
outstanding,  for  the  fiscal  year  of  the 


agency  that  begins  in  calendar  year 
1995;  and 

(iv)  1,1  percent  of  the  amount  of  loans 
outstanding,  for  each  fiscal  year  of  the 
agency  that  begins  on  or  after  January  1, 
1996.' 

(7)  For  purposes  of  this  section, 
reserve  fund  level  means — 

(i)  The  total  of  the  reserve  fund  assets 
as  defined  in  paragraph  (a)(1)  of  this 
section,  minus 

(ii)  The  total  of  the  amount  of  the 
reserve  fund  assets  used  in  accordance 
with  paragraphs  (a)  (2)  and  (H)  of  this 
section. 

(8)  For  purposes  of  this  section, 
amount  of  loans  outstanding  m^ans — 

(i)  The  sum  of — 

(A)  The  original  principal  amount  of 
all  loans  guaranteed  by  the  agency;  and 

(B)  The  original  principal  amount  of 
any  loans  on  which  the  guarantee  was 
transferred  to  the  agency  from  another 
guarantor,  excluding  loan  guarantees 
transferred  to  the  agency  pursuant  to  a 
plan  of  the  Secretary  in  response  to  the 
insolvency  of  the  transfemng  guaranty 
agency; 

(ii)  Minus  the  original  principal 
amount  of  all  loan5  on  which — 

(A)  The  loan  guarantee  was  cancelled; 

(B)  The  loan  guarantee  was 
transferred  to  another  agency,  excluding 
loan  guarantees  transferred  to  another 
agency  pursuant  to  a  plan  of  the 
Secretary  in  response  to  the  insolvency 
of  the  agency; 

(C)  Payment  in  full  has  been  made  by 
the  borrower; 

(D)  Reinsurance  coverage  has  been 
lost  and  cannot  be  regained,  and 

(E)  The  agency  paid  claims,  excluding 
the  amount  of  those  claims — 

(J)  Paid  under  §  682.412(e); 

(2)  Paid  under  a  poUcy  established  by 
the  agency  that  is  consistent  with 
§682. 509(a)(1);  or 

[3)  Paid  at  the  direction  of  the 
Secretary. 
***** 

21.  Section  682.507  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§682.507    Due  diligence  In  collecting  a 
loan. 

(a)  •   *   * 

(2)  If  two  borrowers  are  liable  for 
repayment  of  a  Federal  PLUS  or 
Consolidation  loan  as  co-makers,  the 
lender  must  follow  these  procedures 
with  respect  to  both  borrowers. 
***** 

22.  Section  682.511  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  682.51 1     Procedures  for  filing  a  claim. 
(a)  •   •   * 
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(2)  If  a  Federal  PLUS  loan  was 
obtained  by  two  eligible  parents  as  co- 
rDakers,  or  a  Consolidation  loan  was 
obtained  jointly  by  a  married  couple, 
the  reason  for  filiog  a  claim  must  hold 
true  for  both  applicants. 
***** 

23.  Section  682.601  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(4);  removing  the  period  at  the  end  of 
paragraph  (a)(5)  and  adding  in  its  place, 
'■;  and";  and  adding  new  paragraphs 
(a)(6)  and  (aj(7)  to  read  as  follows: 

§582.601     Rufeatoraschoof  tfist  nakesor 
originates  >car«. 

(a).*   *   • 

(6)  The  school's  cohort  default  rate  as 
calculated  under  §  668.15  may  not 
exceed  15  percent;  and 

(7)  Except  for  reasonable 
administrative  expenses  directly  related 
to  the  FFEL  Program,  the  sciiool  must 
use  paj-raents  received  under  §682.300 
and  §  682.302  for  need-based  grant 
programs  for  its  students. 

•         •        •        •        • 

24.  Section  682.603  is  amended  by 
adding  new  paragraphs  (f)(3),  (0(4)  and 
(h)  to  read  as  follows; 

§  882.603    Certifkatiort  by  a  partictpaUng 
school  In  connection  w>9i  a  toan 
appttcatton. 

***** 

(0*  *  * 

(3)  In  ceriifying  a  Stafford  or  SLS  loan 
amount  in  accordance  with  §682.204  (a) 
and  (e)  for  a  borrower  enrolled  in  a 
program  of  study  of  less  than  900  clock 
hours  or  24  semester  or  trimester  hours, 
or  36  quane;  hours  (where  the  school 
defines  its  academic  year  to  be  at  least 
30  weeks  in  length),  the  school  must 
determirie  the  annual  FFEL  loan  limit 
for  the  borrower  by  determining  what 
portion  of  the  academic  year  the 
program  of  study  represents  by 
calculating — 

(;)  Number  of  r.iock-hou.-s  in  progrzra — 


900  hours;  or 

(ii)  Credit  hours  in  program 


24  semester  or  trimester  hours  or  36  quarter 
hours. 

(4)  In  certifying  a  Stafford  or  SLS  loan 
amount  in  accordance  with  §  682.204(a) 
and  (e)  for  a  borrower  enrolled  in  a 
program  of  study  of  at  least  900  cicxk 
hours.  24  semester  or  trimester  hours,  or 
36  quarter  hours  (where  the  school 
defines  its  academic  year  to  be  less  than 
30  weeks  in  length),  the  school  must 
determine  the  annual  FFEL  loan  limit 
for  the  borrower  by  determining  what 
portion  of  the  academic  year  the 
program  represents  by  calculating — 

Number  of  we^eks  in  program 

30  weeks. 

•         *         •         *         • 

(h)  Pursuant  to  paragraph  fb)(5)  of  this 
section,  a  school  may  not  request  the 
disbursement  of  loan  procf*eds  for  a 
borrower  who  is  enrolled  in  the  first 
year  of  an  undergraduate  program  of 
study  and  who  has  not  previously 
received  a  Stafford  nr  SLS  loan  earlier 
than  7  days  prior  to  the  31st  day  of  the 
student's  period  of  enrollment. 

Z.S  Section  682. &04  is  amended  by 
revTsirig  paragraph  (c)(3)  introductory 
text;  removing  paragraph  (g)(2)(l); 
redesignating  paragraphs  {i;)(2)(ii) 
through  (g)(2)(vi),  as  paragraphs  (g)(2)(i) 
through  (g)(2)(v)  respectively;  removing 
"and"  at  the  end  of  redesignated 
(g){2Ki^);  revising  redc^signated 
paragraph  (g)(2)(v;;  addLng  a  new 
paragraph  (g)(2)(vi):  revising  the 
introductory  text  of  paragraph  (h);  and 
adding  a  new  paragraph  (h)(4)  to  read  as 
follows; 

§  682  604     Proce-<JSfng  rfn-  txtrcw^f  3  loan 
proceeds  and  counseling  borrcrwers. 


borrower  in  accordance  with 
§  682  207(b)(l  )(ii)(B),  the  school  must, 
not  more  than  30  days  prior  to  the  first 
day  of  classes  of  the  period  of 
enrollment  for  which  the  loan  is 
intended,  obtain  the  student's,  or  in  the 
case  of  a  Federal  PLUS  loan,  the  parent 
borrower  s  wntten  authorization  for  the 
release  of  the  initial  and  any  subsequent 
disbursement  of  each  FFEL  loan  to  be 
made,  and  after  the  student  has 
registered  either — 

•  *         *         •         • 

(g)*   *   • 

(2)*    •   • 

(v)  Review  with  the  borrower  the 
conditions  under  which  the  borrower 
may  defer  repayment  or  obtain  partial 
cancellation  of  a  loan;  and 

(vi)  Require  the  borrower  to  provide 
corrections  to  the  institution's  records 
concerning  name,  address,  social 
security  number,  references,  and 
driver's  license  number,  as  well  as  the 
name  and  address  of  the  borrower's 
expeded  employer  that  will  then  be 
provided  within  60  days  to  the  guaranty 
agency  listed  in  the  borrower's  records. 

*  «         •         •         * 

(h)  *    •    •  Except  as  provided  under 
paragraph  (h)(ii)  of  this  section,  or  in  the 
case  of  a  student  attending  a  foreign 
school,  if.  before  the  delivery  of  any 
Stafford  or  SL.S  loan  disbursement,  the 
school  learns  that  the  borrower  will 
receive  or  has  received  financial  aid  for 
the  period  of  enrollment  for  which  the 
loan  was  made  that  exceeds  the  amount 
of  assistance  for  which  the  student  is 
eligible,  the  school  shall  reduce  or 
eliminate  the  overaward  by  either — 


(3)  If  the  loan  proceeds  are  disbursed 
by  electronic  funds  transfer  to  an 
account  of  the  school  on  behalf  of  a 


(4)  For  purposes  of  this  section,  funds 
obtained  from  any  need-based 
employment  that  does  not  exceed  $300 
shall  not  be  considered  as  excess  loan 
proceeds. 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  24 

RIN  1215-AA83 

Procedures  for  the  Handling  of 
Discrimination  Complaints  Under 
Federal  Employee  Protection  Statutes 

AGENCY:  Wai;>'  a:ul  Huu:  Division. 
EmplojTnent  :-;i<indan'.^  Administration, 
Labor. 

ACTION:  Notice  of  proposed  rulemaking. 
request  for  comments. 

SUMMARY:  The  Department  of  Labor 
(D<.^partment  or  DOL)  proposes  to  amend 
the  regulations  governing  the  employee 
"whistleblower"  protection  provisions 
of  Section  211  (formerly  Section  210)  of 
the  Energy  Roorganization  Act  of  1974. 
as  amended,  to  implement  the  statutory' 
changes  enacted  into  law  on  October  24, 
1992,  as  part  of  the  Energy  Policy  Act 
of  1992.  The  Department  proposes  to 
establish  separate  procedures  and  time 
frames  for  the  handling  of  ER.^ 
complaints  under  29  CFR  part  24  to 
implement  the  statutory  amendments. 
In  addition,  a  revised  procedure  for 
review  by  the  Secretary  of  Labor  of 
recommended  decisions  of 
administrative  law  judges  is  proposed. 

DATES:  Comments  are  due  on  or  before 
May  16.  1994. 

ADDRESSES:  Submit  wntten  comments 
to  Maria  Echaveste,  Administrator, 
Wage  and  Hour  Division.  Employment 
Stajidards  Administration.  U.S. 
Department  of  Labor,  room  S-3502,  200 
Constitution  Avenue,  N\V.,  Washington, 
DC  20210.  Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card.  As  a 
convenience  to  commenters.  comments 
may  be  transmitted  by  facsimile 
("F'.AX")  machine  to  (202)  219-5122. 
This  is  not  a  toll-free  number 

FOR  FURTHER  INFORMATION  CONTACT: 
I  Dean  Speer,  Director,  Division  of 
Policy  and  Analysis.  Wage  and  Hour 
Division,  Emplo>Tnent  Standards 
Administration.  U.S.  Department  of 
Labor,  room  S-3506,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210; 
telephone  (202)  219-8412  (this  is  not  a 
toll-frt^  number), 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  regulation  contains  no  reporting 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act. 


n.  Background 

The  Department  of  Labor,  through  the 
Employment  Standards 
Administration's  Wage  and  Hour 
Division  (WHD).  is  responsible  under  29 
CFR  part  24  for  investigating  complaints 
under  several  Federal  laws  enacted  to 
protect  the  environment  containing 
employee  whistleblower  provisions  that 
prohibit  discriminatory  action  by 
employers  when  employees  report 
imsafe  or  unlawful  practices  of  their 
employers  that  adversely  affect  the 
environmenL  These  whistleblower 
protections  prohibit  an  employer  from 
discharging  or  otherwise  discriminating 
against  an  employee  with  respect  to 
compensation,  terms,  conditions  or 
privileges  of  employment  because  the 
employee  engages  in  any  of  the 
activities  sf)ecified  in  the  particular 
statute  as  a  protected  activity.  WHD 
administers  se> en  employee 
whistleblower  protection  statutes  under 
29  CFR  part  24.  as  follows:  (1)  Safe 
Drinking  Water  Act,  42  U.S.C.  300j-9(i); 
(2)  Water  Pollution  Control  Act,  33 
U.S.C.  1367;  (3)  Toxic  Substances 
Control  Act.  15  U  S.C.  2622;  (4)  Solid 
Waste  Disposal  Act,  42  U.S.C.  6971;  (5) 
Clean  Air  Act.  42  U.S.C.  7622;  (6) 
Energy  Reorganization  Act  of  1974,  42 
U.S.C.  5851;  and  (7)  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  42  U.S.C. 
9610. 

.The  Energy  PoHcy  Act  of  1992.  Public 
Law  102-486.  was  enacted  on  October 
24,  1992.  Among  other  provisions,  this 
new  law  significantly  amended  the 
employee  protection  provisions  for 
nuclear  whistleblowers  under  former 
§  210  (now  §  21 1)  of  the  ERA;  the 
amendments  affect  only  ERA 
whistleblower  complaints  and  do  not 
extend  to  the  procedures  established  in 
29  CFR  part  24  for  handling  employee 
whistlblower  complaints  under  the 
Federal  statutory  employee  protection 
provisions  other  than  the  ERA.  The 
legislative  amendments  to  ERA  apply  to 
whistleblower  claims  filed  under 
§  211(b)(1)  of  the  ERA  as  amended  (42 
U.S.C.  5851(b)(1))  on  or  after  October 
24.  1992.  the  date  of  enactment  of 
§  2902  of  the  Energy  Policy  Act  of  1992 
(§  2902,  Pub.  L.  102-486;  106  Stat. 
2776). 

Before  the  Energy  Policy  Act  of  1992 
was  enacted.  DOL  did  not  have 
jurisdiction  under  former  §  210  of  the 
ERA  over  reprisal  complaints  by 
employees  of  Department  of  Energy 
(DOE)  contractors  or  their 
subcontractors.  See  Adams  v.  Dole.  927 
F.2d  771  (4th  Cir.  1991),  cert,  denied. 
112  S.  Ct.  122.  The  DOE,  however, 
established  administrative  procedures 


for  handling  complaints  of  reprisal  by 
such  employees  not  covered  by  DOL's 
procedures  (see  10  CTR  part  708).  As  a 
result  of  the  statutory-  amendments  to 
the  ERA  made  by  the  Energy  Policy  Act 
of  1992.  contractors  and  subcontractors 
of  DOE.  except  those  involved  in  naval 
nuclear  propulsion  work,  are  now 
expressly  included  within  the  statutory 
definition  of  a  covered  "employer  "  and 
are,  therefore,  subject  to  DOL 
jurisdiction  for  complaints  filed  by  their 
employees  of  employer-reprisal  for 
engaging  in  protected  activities  under 
the  ERA. 

IlL  Summar)  of  Statutory'  Changes  to 
ERA  Whistleblower  Provisions 

Section  2902  of  Public  Law  102-486 
(106  Stat.  2776)  amended  former 
Section  210  of  the  ER.\.  42  U.S.C.  5851. 
by  renumbering  it  as  Section  211  of  ERA 
and  making  the  additional  changes 
described  below. 

Prohibited  Acts.  Former  Section  210 
of  the  ERA  protected  an  employee 
against  discrimination  from  an 
employer  because  the  employee:  (1) 
Commenced,  caused  to  be  commenced. 
or  was  about  to  commence  or  cause  to 
be  commenced  a  proceeding  under  the 
ERA  or  the  Atomic  Energy  Act  of  1954 
(AEA);  (2)  testified  or  was  about  to 
testify  in  any  such  proceeding;  or  (3) 
assisted  or  participated  or  was  about  to 
assist  or  participate  in  any  manner  in 
such  a  proceeding  "*  *   *  or  in  any 
other  action  to  carrv  out  the  purposes  of 
(the  ERA  or  the  AEA)."  The 
Department's  interpretation,  under  ER.^ 
as  well  as  the  other  environmental 
whistleblower  laws  which  DOL 
administers,  is  that  employees  who  file 
complaints  internally  i^ith  an  employer 
are  protected  from  employer  reprisals. 
An  employee  is  protected  under  29  CFR 
24.2(b)(3)  if  an  employee  assists  or 
participates  in  "*   *   *  any  other  action 
to  carry  out  the  purposes  of  such 
Federal  (environmental  protection) 
statute,"  which  would  encompass  such 
internal  complaints.  This  conclusion, 
that  whistleblower  protections  extend  to 
internal  safety  and  quality  control 
complaints,  has  been  sustained  by  a 
number  of  courts  of  appeals.  See.  e.g.. 
Mac/cowj'aJt  v.  University  Nuclear 
Systems.  Inc..  735  F.2d  1159.  1163  (9th 
Cir  1984);  Kansas  Gas  &■  Elec.  Co.  v. 
Brock.  780  F.2d  1505  (10th  Cir.  1985). 
cert,  denied.  478  U.S.  1011  (1986); 
Passaic  Valley  Sewerage  Commissioner 
v.  Department  of  Labor.  992  F.2d  474 
(3rd  Cir.  1993),  cert,  denied.  62  U.S. 
L.W.  3334  (1993).  Contra.  Bro\\-n  &■  Root. 
Inc.  V.  Donovan.  747  F.2d  1029  (5th  Cir. 
1984).  Under  the  Energy  Policy  Act  of 
1992,  ER-A's  statutory  definition  of 
protected  whistleblower  activity  was 
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expanded  to  expressly  include 
employees  who  file  internal  complaints 
with  employers,  employees  who  oppose 
any  unlawful  practice  under  the  ERA  or 
the  AEA,  and  employees  who  testify 
before  Congress  or  in  any  other  Federal 
or  State  proceeding  regarding  the  ERA 
or  AEA — thereby  overriding  the 
decision  of  the  Fifth  Circuit  in  BrowTi  &■ 
Root. 

Revised  Definition  of  "Employer". 
Former  §  210  of  the  ERA  included 
within  the  definition  of  a  covered 
"employer"  Hcensees  of  the  Nuclear 
Regulatory  Commission  (NRC), 
applicants  for  such  licenses,  and  their 
contractors  and  subcontractors.  The 
statutory  amendments  revised  the 
definition  of  "employer"  to  extend 
coverage  to  employees  of  contractors  or 
subcontractors  of  the  Department  of 
Energy,  except  those  involved  in  naval 
nuclear  propulsion  work  under  E.O. 
12344,  licensees  of  an  agreement  State 
under  §  274  of  the  Atomic  Energy  Act  of 
1954.  apphcants  for  such  Ucenses,  and 
their  contractors  and  subcontractors. 

Time  Period  for  Filing  Complaints. 
The  time  period  for  filing  ERA 
whistleblower  complaints  has  been 
expanded  from  30  days  to  180  days  from 
the  date  the  violation  occurs. 
Investigations  of  complaints,  however, 
will  still  be  conducted  under  the  statute 
within  30  days  of  receipt  of  the 
complaint.  The  ERA  amendments  apply 
to  all  complaints  filed  on  or  after  the 
date  of  enactment.  Thus,  complaints 
previously  filed  that  were  deemed 
untimely  and  were  therefore  dismissed 
before  the  1992  statutory  amendments 
were  enacted  may  be  considered  timely 
under  the  amended  law  if  the  complaint 
was  refiled  after  October  24,  1992,  and 
within  the  new  180-day  time  frame. 

Interim  Relief.  The  Secretary  is 
required  under  the  amended  ERA  to 
order  interim  relief  upon  the  conclusion 
of  an  administrative  hearing  and  the 
issuance  of  a  recommended  decision 
that  the  complaint  has  merit.  Such 
interim  relief  may  include  all  relief  that 
would  be  included  in  a  final  order  of  the 
Secretary  except  compensatory 
damages. 

Burdens  of  Proof:  Avoidance  of 
Frivolous  Complaints.  The  1992 
Amendments  revise  the  burdens  of 
proof  in  ERA  cases  by  estabHshing 
statutory  burdens  of  proof  and  a 
standard  for  the  dismissal  of  complaints 
which  do  not  present  a  prima  facie  case. 
Before  the  1992  Amendments,  the  ERA 
itself  contained  no  statutory  rules  on 
burdens  of  proof — the  burdens  of  proof  • 
were  based  on  precedential  cases 
derived  from  other  discrimination  law 
[see,  e.g.,  Mt.  Healthy  City  School 
District  Board  of  Education  v.  Doyle, 


429  U.S.  274  (1977);  Texas  Department 
of  Community  Affairs  v.  Burdine,  450 
U.S.  248  (1981);  Mackowak  v. 
University  Nuclear  Systems.  Inc.,  735 
F.2d  1159  (9th  Or.  1984);  and  Darteyv. 
Zack  Company  of  Chicago,  Case  No.  82- 
ERA  (Decision  of  the  Secretary,  April 
25.  1983). 

Under  the  former  lines  of  analysis  for 
the  ERA  and  continuing  for 
whistleblower  complaints  under  the 
other  six  environmental  statutes,  once  a 
complainant  employee  presents 
evidence  sufficient  to  raise  an  inference 
that  protected  conduct  likely  was  a 
"motivating"  factor  in  an  adverse  action 
taken  by  an  employer  against  the 
employee,  it  is  necessary  for  the 
employer  to  present  evidence  that  the 
alleged  adverse  treatment  was  motivated 
by  legitimate,  nondiscriminatory 
reasons.  If  the  employer  presents  such 
evidence,  the  employee  still  may 
succeed  by  showing  that  the  proffered 
reason  was  not  the  true  reason  for  the 
employment  decision;  the  employee 
may  succeed  in  this  regard  by  showing 
that  a  discriminatory  reason  more  likely 
motivated  the  employer,  or  by  showing 
that  the  employer's  proffered 
explanation  is  not  believable  ("pretext" 
cases).  In  certain  cases,  the  trier  of  fact 
may  conclude  that  the  employer  was 
motivated  by  both  prohibited  and 
legitimate  reasons  ("dual  motive" 
cases).  In  such  dual  motive  cases,  the 
employer  may  prevail  by  showing  by  a 
preponderance  of  the  evidence  that  it 
would  have  reached  the  same  decision 
even  in  the  absence  of  the  protected 
conduct.  In  pretext  cases,  rejection  of 
the  employer's  proffered  reasons, 
together  with  the  elements  of  the  prima 
facie  case,  may  be  sufficient  to  show 
discrimination.  See  Dartey  v.  Zack, 
supra,  pp.  6-9. 

The  1992  amendments  added  new 
statutory  burdens  of  proof  to  the  ERA. 
The  changes  have  been  described  on  the 
one  hand  as  a  lowering  of  the  burden  on 
complainants  in  order  to  facilitate  relief 
for  employees  who  have  been  retaliated 
against  for  exercising  their  statutory 
rights,  and.  on  the  other  hand,  as  a 
limitation  on  the  investigative  authority 
of  the  Secretary  of  Labor  when  the 
burden  is  not  met. 

Under  the  ERA  as  amended,  a 
complainant  must  make  a  "prima  facie" 
showing  that  protected  conduct  or 
activity  was  "a  contributing  factor"  in 
the  unfavorable  p>ersormel  action  alleged 
in  the  complaint,  i.e..  that  the 
whistleblowing  activity,  alone  or  in 
combination  vnth  other  factors,  affected 
in  some  way  the  outcome  of  the 
employer's  personnel  decision  (Section 
211(b)(3)(A)).  If  the  complainant  does 
not  make  the  prima  facie  showing,  the 


complaint  must  be  dismissed  and  the 
investigation  discontinued. 

Even  in  cases  where  the  complaint 
meets  the  initial  burdens  of  a  prima 
facie  showing,  the  investigation  must  be 
discontinued  if  the  employer 
"demonstrates,  by  clear  and  convincing 
evidence,  that  it  would  have  taken  the 
same  unfavorable  personnel  action"  in 
the  absence  of  the  protected  conduct 
(Section  211(b)(3)(B)).  The  complainant 
is  free,  as  under  prior  law.  to  pursue  the 
case  before  the  administrative  law  judge 
(AL))  if  the  Secretary  dismisses  the 
complaint. 

The  "clear  and  convincing  evidence" 
standard  is  a  higher  degree  of  proof 
burden  on  employers  than  the  former 
"preponderance  of  the  evidence" 
standard.  In  the  words  of  Representative 
George  Miller,  Chairman  of  the  House 
Committee  on  Interior  and  Insular 
Affairs,  "[tjhe  conferees  intend  to 
replace  the  burden  of  proof  enunciated 
in  Mt.  Healthy  V.  Doyle,  429  U.S.  274 
(1977),  with  tiiis  lower  burden  in  order 
to  facilitate  relief  for  employees  who 
have  been  retaliated  against  for 
exercising  their  rights  under  section 
210.*    •   •••  138  Cong.  Rec.  H  11409 
(October  5,  1992). 

Thus,  under  the  amendments  to  ERA, 
the  Secretary  must  dismiss  the 
complaint  and  not  investigate  (or  cease 
investigating)  if  either:  (1)  The 
complainant  fails  to  meet  the  prima 
facie  showing  that  protected  activity 
was  a  contributing  factor  in  the 
unfavorable  personnel  action;  or  (2)  the 
employer  rebuts  that  showing  by  clear 
and  convincing  evidence  that  it  would 
have  taken  the  same  unfavorable 
personnel  action  absent  the  protected 
conduct. 

These  new  burdens  of  proof 
limitations  also  apply  to  the 
determination  as  to  whether  an 
employer  has  violated  the  Act  and  relief 
should  be  ordered.  Thus,  a 
determination  that  a  violation  has 
occurred  may  only  be  made  if  the 
complainant  has  demonstrated  that 
protected  behavior  or  conduct  was  a 
contributing  factor  in  the  unfavorable 
personnel  action  alleged  in  the 
complaint  (Section  211(b)(3)(C)).  Even  if 
the  complainant  makes  this  showing, 
relief  may  not  be  ordered  if  the 
employer  satisfies  the  statutory 
requirement  to  demonstrate  by  "clear 
and  convincing  evidence"  that  it  would 
have  taken  the  same  personnel  action  in 
the  absence  of  the  protecte^activity 
(Section  2n(b)(3)(D)). 

Other  Changes.  The  ERA 
whistleblower  provisions  must  be 
prominently  posted  in  any  place  of 
emplo>'ment  to  which  the  Act  applies 
The  amendments  also  include  an 
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express  provision  that  the  ER.\ 
whistleblower  provisions  may  not  be 
construed  to  expand,  diminish,  or 
other^fise  affect  any  right  otherwise 
available  to  an  employee  under  Federal 
or  State  law  to  redress  the  employee's 
discharge  or  other  discriminatory  action 
taken  by  the  employer  against  the 
employee — codifying  and  broadening 
the  Supreme  Court  decision  in  English 
V  Genera]  Eiectnc  Co  .  496  U.S.  72 
(1990).  Finally,  the  amendments  direct 
the  Nuclear  Regulatory  Commission 
(NRC)  and  DOE  not  to  delay  addressing 
any  "substantial  safety  hazard"  during 
the  pendency  of  a  whistleblower 
proceeding,  and  provide  that  a 
determination  by  the  Secretary  of  Labor 
that  a  whistleblower  violation  has  not 
occurred  "shall  not  be  considered"  by 
the  NRC  and  XXX.  in  determining 
whether  a  substantial  safety  hazard 
exists. 

rV.  Sununary  of  Proposed  Rule 

Section  24.1(a).  which  Usts  the 
Federal  statutes  prrA-ichng  employee 
protections  lor  wliistleblowing  activities 
for  which  the  Department  of  Labor  is 
responsible  lor  enforcement  under  this 
part,  IS  updated  to  add  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1960.  42  U.S.C.  9610. 

Section  24  2,  describing  obbgations 
and  prohibited  acts,  is  revised  to  reflect 
the  statutory  amendments  to  the 
protected  activities  covered  under  the 
ERA.  and  to  state  that  the  Secretary 
interprets  all  of  the  whistleblower 
statutes  to  appiy  to  such  internal 
whistleblowing  activities.  The 
requirements  for  posting  of  notices  of 
the  employee  protection  provisions  of 
the  ER.A  are  also  added,  together  vnSh  a 
provision  that  failure  to  p(»t  the 
required  notice  shall  make  the 
requirement  that  a  complaint  be  filed 
with  the  Administrator  within  180  days 
inoperative,  unless  the  respondent  is 
able  to  establish  that  the  employee  had 
actual  notice  of  the  provisions.  This 
explicit  recognition  that  the  statute  of 
limitations  may  be  equitably  tolled  is 
based  on  case  law  under  analogous 
statutes.  See.  for  example.  Kephart  v. 
Institute  of  Gas  Technoiogv.  Ml  F.2d 
1287.  1289  (7th  Cir.  1978).' cert,  denied. 
450  US  959  (1961).  and  Bonham  v. 
Dresser  Indtistries.  Inc..  569  F.2d  187 
(3rd  Cir.  1977J.  cert  denied,  439  US. 
821  (197^.  arising  under  the  Age 
DiscnminatioD  in  Empk>yment  Act.  and 
Kawens  v.  Summit  Stairdess,  Inc..  586 
F.  Supp.  324  (EJX  Pa.  1964).  arising 
under  the  Fair  Labor  Standards  Act. 

Section  24 J.  concerning  complaints, 
is  revised  to  reflect  the  160-day  &hng 
period  for  compU«nts  uadet  the  ERA. 


Section  24.4,  coTKeming 
investigations,  is  revised  to  provide  for 
filing  of  hearing  requests  by  facsimile 
(fax),  telegram,  hand-delivery,  or  next- 
day  delivery  service  (e.g..  overnight 
couriers),  to  conform  \he  regulations  to 
current  business  practices.  In  addition, 
the  regulation  has  been  revised  to 
provide  that  the  request  for  a  hearing 
must  be  received  within  five  business 
days,  rather  than  five  calendar  days, 
from  receipt  of  the  Administrator's 
determination.  The  regulation  has  also 
been  revised  to  make  it  clear  that  the 
complainant  may  a{>pea]  from  a  finding 
that  a  violation  has  occurred  where  the 
determination  or  order  is  partially 
adverse  (eg.,  where  a  complaint  was 
only  partially  substantiated  or  the  order 
did  not  grant  all  of  the  requested  relief). 

A  new  §  24  5.  concerning 
investigations  under  the  Energy 
Reorganization  Act.  details  operation  of 
the  new  provisions  under  the  ERA  for 
dismissal  of  complaints  where  the 
employee  has  not  alleged  a  prima  facie 
case,  or  the  employer  has  submitted 
clear  and  convincing  evidence  that  it 
would  have  taken  the  same  personnel 
action  in  the  absence  of  the  protected 
activity. 

Section  24.6  (formerly  §  24.5)  makes  it 
clear  that  the  Wage-Hour  Administrator 
may  participate  in  proceedings  as  a 
party  or  as  anucus  curiae.  In  addition, 
at  the  request  of  the  Nuclear  Regulatory 
ComraissicKi,  a  provision  has  been 
added  to  expressly  permit  Federal 
agencies  to  participate  as  amicus  curiae, 
and  to  receive  copies  of  pleadings  on 
request. 

Section  24.7  (formerly  §  24.6), 
concerning  recommended  decisions  and 
orders,  is  revised  to  add  the  statutory 
requirement  that  interim  relief  be 
ordered  in  ERA  cases  once  an 
administrative  law  judge  issues  a 
recommended  decision  that  the 
complaint  is  meritorious.  Section  24.7  is 
also  amended  with  respect  to  all 
whistleblower  cases  to  provide  that  the 
recommended  decision  of  the 
administrative  law  judge  becomes  the 
final  order  of  the  Secretary  if  no  petition 
for  review  is  filed. 

A  new  §  24.8  details  the  procedure  for 
seeking  review  by  the  Secretary  of  a 
decision  of  an  Administrative  Law 
Judge. 

Former  §24  7,  concerning  judicial 
review,  and  former  §  24.8.  concerning 
enforcement  of  decisions  of  the 
Secretary ,  have  been  removed.  These 
provisions  vary  from  statute  to  statute 
among  the  whistleblower  programs. 
Furthermoce.  the  types  of  judicial 
review  or  enSorcement  actions  which 
are  available  does  not  need  to  be  the 
subject  of  rulemaking  since  it  is 


prescribed  by  statute  and  concerns 
judicial  remedies. 

Executive  Order  12866 

The  Department  believes  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
ofExecutive  Order  12866.  in  that  it  is 
not  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared. 

Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
the  proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposal  implements  regulatory- 
revisions  necessitated  by  statutory 
amendments  enacted  by  the  Congress 
which  are  largely  procedural  in  nature, 
or  which  narrowly  extend  the  scope  of 
the  law  to  include  employees  of 
contractors  or  subcontractors  of  the 
Department  of  Energy  (except  those 
involved  in  naval  nuclear  propulsion 
work  imder  E.O.  12344),  licensees  of  an 
agreement  State  under  the  Atomic 
Energy  Act,  applicants  for  such  Ucenses, 
and  their  contractors  and 
subcontractors.  The  Department  of 
Labor  has  certified  to  this  effect  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administratioo.  "Therefore,  no 
regulatory  flexibiUty  analysis  is 
required. 

"This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste.  Administrator,  Wage  and 
Hour  Division,  Empioyment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  24 

Employment.  Environmental 
protection. 

Accordingly,  lor  the  reasons  set  out  in 
the  preamble.  29  CFR  part  24  is 
proposed  to  be  amended  as  set  forth 
below. 
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Signed  at  Washington,  DC.  on  March  10. 
1994. 
Maria  Echaveste, 

Administmtor,  Wage  and  Hour  Division. 

PART  24— PROCEDURES  FOR  THE 
HANDLING  OF  DISCRIMINATION 
COMPLAINTS  UNDER  FEDERAL 
EMPLOYEE  PROTECTION  STATUTES 

1.  and  2.  The  authority  citation  for 
part  24  is  proposed  to  be  revised  to  read 
as  follows: 

Authority:  42  U.S.C  300t-9(i);  33  U.S.C. 
1367:  15  U.S.C.  2622;  42  U.S.C  6971;  42 
use  7622;  42  U.S.C.  5851:  42  U.S  C.  9610. 

3.  Section  24.1  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§24.1    Purpose  and  scope. 

(a)  This  part  implements  the  several 
employee  protection  provisions  for 
which  the  Secretary  of  Labor  has  been 
given  responsibihty  pursuant  to  the 
following  Federal  statutes:  Safe 
Drinking  Water  Act,  42  U.S.C.  300j-9(i); 
Water  Pollution  Control  Act.  33  U.S.C. 
1367;  Toxic  Substances  Control  Act,  15 
U.S.C.  2622;  Solid  Waste  Disposal  Act, 
42  use.  6971;  Clean  Air  Act,  42  U.S.C. 
7622;  Energy  Reorganization  Act  of 
1974.42  U.S.C.  5851;  and 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  42  U.S.C.  9610. 

•  *         *         •         * 

4.  Section  24.2  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
paragraph  fb)  introductory  text,  and  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  24.2    Obligations  and  prohibited  acts. 

(a)  No  employer  subject  to  the 
provisions  of  the  Federal  statute  of 
which  these  protective  provisions  are  a 
part,  or  to  the  Atomic  Energy  Act  of 
1954,  42  U.S.C.  2011  et.  seq.,  may 
discharge  any  employee  or  otherwise 
discriminate  against  any  employee  with 
respect  to  the  employee's  compensation, 
terCTiS,  conditions,  or  privileges  of 
emplovTnent  because  the  employee,  or 
any  person  acting  pursuant  to  the 
employee's  request,  engaged  in  any  of 
the  activities  specified  in  this  section. 

(b)  Any  employer  is  deemed  to  have 
violated  the  particular  Federal  law, 
including  the  Atomic  Energy  Act  of 
1954,  and  the  regulations  in  this  part  if 
such  employer  intimidates,  threatens, 
restrains,  coerces,  blacklists,  discharges, 
or  in  any  other  manner  discriminates 
against  any  employee  who  has: 

*  •        *        «        * 

(c)  Under  the  Energy  Reorganization 
Act,  and  by  interpretation  of  the 
Secretary  under  any  of  the  other  statutes 


listed  in  §  24.1  of  this  part,  any 
employer  is  deemed  to  have  violated  the 
particular  Federal  law,  including  the 
Atomic  Energy  Act  of  1954.  and  the 
regulations  in  this  part  if  such  employer 
intimidates,  threatens,  restrains, 
coerces,  blacklists,  discharges,  or  in  any 
other  manner  discriminates  against  any 
employee  who  has: 

(1)  Notified  the  employer  of  an 
alleged  violation  of  such  Federal  statute; 

(2)  Refused  to  engage  in  any  practice 
made  unlawful  by  such  Federal  statute, 
if  the  employee  has  identified  the 
alleged  illegality  to  the  employer;  or 

(3j  Testified  before  Congress  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
such  Federal  statute. 

(d)  (1)  Every  employer  subject  to  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  shall  prominently  post  and 
keep  posted  in  any  place  of  employment 
to  which  the  employee  protection 
provisions  of  the  Act  applies  a  notice 
prepared  or  approved  by  the 
Department  of  Labor  that  explains  the 
employee  protection  provisions  of  the 
Act  and  the  regulations  in  this  part. 
Copies  of  such  notice  may  be  obtained 
from  the  Administrator  of  the  Wage  and 
Hour  Division,  EmplovTnenf  Standards 
Administration,  U.S.  Department  of 
Labor,  Washington,  DC  20210. 

(2)  Where  the  notice  required  by 
paragraph  (d)(1)  of  this  section  has  not 
been  posted,  the  requirement  in 
§  24.3(b)(2)  that  a  complaint  be  filed 
with  the  Administrator  within  180  days 
of  an  alleged  violation  shall  be 
inoperative  unless  the  respondent 
establishes  that  the  complainant  had 
notice  of  that  requirement.  If  it  is 
established  that  the  notice  was  posted 
after  the  alleged  discriminatory  action 
occurred  or  that  the  complainant  later 
obtained  actual  notice,  the  180  days 
shall  run  from  that  date. 

5.  Section  24.3  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(d)  to  read  as  follows: 

§24.3    Complaint 

*  *        •        •        * 

fb)  Time  of  filing.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  any  complaint  shall  be  filed 
within  30  days  after  the  occurrence  of 
the  alleged  violation.  For  the  purpose  of 
determining  timeliness  of  filing,  a 
complaint  filed  by  mail  shall  be  deemed 
filed  as  of  the  date  of  mailing. 

(2)  Under  the  Energy  Reorganization 
Act  of  1974,  any  complaint  shall  be  filed 
within  180  days  after  the  occurrence  of 
the  alleged  violation. 

•  •        *        *        • 

(d)  Place  of  filing.  A  complaint  may  be 
filed  in  person  or  by  mail  at  the  nearest 


local  office  of  the  Wage  and  Hour 
Division,  listed  in  most  telephone 
directories  under  U.S.  Government, 
Department  of  Labor,  Employment 
Standards  Administration.  VVage-Hour 
Division.  A  complaint  may  also  be  filed 
with  the  Office  of  the  Administrator, 
Wage  and  Hour  Division.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
20210. 

6.  Section  24.4  is  proposed  to  be 
amended  by  revising  paragraph  (d)12) 
and  {d)(3)  and  by  adding  a  new 
paragraph  (d)(4)  to  read  as  follows: 

§  24.4    investigations. 

*         *         •         •         • 

(d)(1)*  •  • 

(2)  If  on  the  basis  of  the  investigation 
the  Administrator  determines  that  the 
complaint  is  without  merit,  the  notice  of 
determination  shall  include  or  be 
accompanied  by  notice  to  the 
complainant  that  the  notice  of 
determination  shall  become  the  final 
order  of  the  Secretary  denying  the 
complaint  unless  within  five  business 
days  of  its  receipt  the  Chief 
Administrative  Law  Judge  receives  from 
the  complainant  a  request  for  a  hearing 
filed  by  facsimile  (fax),  telegram,  hand 
deliven,',  or  next-day  delivery  service.  A 
copy  of  any  request  for  a  hearing  shall 
be  sent  by  the  complainant  to  the 
respondent  (employer)  on  the  same  day 
that  the  hearing  is  requested,  by 
facsimile  (fax),  telegram,  hand  delivery, 
or  next-day  delivery  service. 

(3)  If  on  the  basis  of  the  investigation 
the  Administrator  determines  that  a 
violation  has  occurred,  the  notice  of  the 
determination  shall  include  an 
appropriate  order  to  abate  the  violation, 
and  notice  to  the  respondent  and 
complainant  that  the  order  shall  become 
the  final  order  of  the  Secretary  unless 
within  five  business  days  of  its  receipt 
the  Chief  Administrative  Law  Judge 
receives  from  the  respondent  or  from 
complainant  (where  the  determination 
or  order  is  partially  adverse)  a  request 
for  a  hearing  filed  by  facsimile  (fax), 
telegram,  hand  dehvery,  or  next-day 
delivery  service.  A  copy  of  any  request 
for  a  hearing  shall  be  sent  to  the 
complainant  or  respondent,  as 
appropriate,  on  the  same  day  that  the 
hearing  is  requested,  by  facsimile  (fax), 
telegram,  hand  deUvery,  or  next-day 
delivery  service. 

(4)  Copies  of  any  requests  for  a 
hearing  shall  be  sent  to  the 
Administrator,  Wage  and  Hour  Division, 
and  to  the  Associate  Solicitor,  Division 
of  Fair  Labor  Standards,  U.S. 
Etepartment  of  Labor,  Washington,  DC 
20210,  on  the  same  day  that  the  hearing 
is  requested  by  facsimile  (fax),  telegram. 
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hand  delivery,  or  next-day  delivery 
service. 

7.  Section  24.7  is  proposed  to  be 
removed.  §  24.6  is  proposed  to  be 
redesignated  as  §  24.7;  and  §  24.5  is 
proposed  to  be  redesignated  as  §  24.6 
and  amended  by  adding  new  paragraphs 
(0  and  (gj  as  follows: 

§  24.6    Hearings. 

*        «        •        •        • 

(f/  (1)  At  the  Administrator's 
discretion,  the  Administrator  may 
participate  as  a  party  or  participate  as 
amicus  curiae  at  any  lime  in  the 
proceedings.  This  right  to  participate 
shall  include,  but  is  not  limited  to,  the 
right  to  petition  for  review  of  a 
recommended  decision  of  an 
administrative  law  judge,  including  a 
decision,  based  on  a  settlement 
agrerment  between  complainant  and 
respondent,  to  dismiss  a  complaint  or  to 
issue  an  order  encompassing  the  terms 
of  thfl  settlem*»nt. 

(2)  Copies  of  pleadings  in  all  cases, 
whether  or  not  the  Administrator  is 
participating  in  the  proceeding,  sholl  be 
sent  to  the  Administrator,  Wage  and 
Hour  Divnsion.  and  lo  the  As.sociate 
Solicitor,  Division  of  Fair  Labor 
Standards.  US  D^'partment  of  Labor. 
Washington.  DC  J0210. 

(g)  (1)  A  Federal  agency  which  is 
interested  in  a  proceedmg  may 
participate  as  amicus  curiae  at  any  time 
in  the  proceedings,  at  the  agency's 
discretion. 

(2)  At  the  request  of  a  Federal  agency 
which  is  interested  in  a  proceeding, 
copies  of  aJl  pleadmgs  in  a  case  shall  be 
served  on  the  Federal  agency,  whether 
or  not  the  agency  is  participating  in  the 
proceeding. 

8  A  new  §  24.5  is  proposed  to  be 
added  to  read  as  follows; 

§24J    MvestigatiofisumJef  the  Energy 
ReorjjniratJof*  Act 

(a)  In  addition  to  the  procedures  set 
forth  in  §  24.4  of  this  part,  this  section 
sets  forth  special  procedures  applicable 
only  to  investigations  under  the  Energy 
Reorganization  Act. 

(b)  (1)  A  complaint  of  alleged 
violation  shall  be  dismissed  unless  the 
complainant  has  made  a  prima  facie 
showing  that  protected  behavior  or 
conduct  as  provided  in  paragraph  (b)  of 
§  24  2  was  a  contnbuting  factor  in  the 
unfavorable  persormel  action  alleged  in 
the  complaint. 

(21  The  complaint,  supplemented  as 
appropriated  by  interviews  of  the 
complainant,  must  allege  the  existence 
of  facts  and  evidence  to  meet  the 
required  elements  of  a  prima  facie  case, 
as  follows: 


(i)  The  employee  engaged  in  a 
protected  activity  or  conduct,  as  set 
forth  in  §24.2; 

(ii)  The  respondent  knew  that  the 
employee  engaged  in  the  protected 
activity;  and 

(iii)  The  employee  has  suffered  an 
unfavorable  personnel  action  under 
circumstances  sufficient  to  raise  the 
inference  that  the  protected  activity  was 
likely  a  contributing  factor  in  the 
unfavorable  action. 

(3)  For  purposes  of  determining 
whether  to  investigate,  the  complainant 
will  be  considered  to  have  met  the 
required  burden  if  the  complaint  on  its 
face,  supplemented  as  appropriate 
thro^igh  uileniews  of  the  complainant, 
alleges  the  ex::stence  of  facts  and  either 
direct  or  circumstantial  evidence  to 
meet  the  required  elements  of  a  prima 
facie  case,  i.e.,  to  give  rise  to  an 
inference  that  the  respondent  knew  that 
the  employee  engaged  in  protected 
activity,  and  that  the  protected  activity 
was  likely  a  reason  for  the  personnel 
action.  Normally  the  burden  is  satisfied, 
for  example,  if  it  is  showTi  that  the 
adverse  personnel  action  took  place 
shortly  after  the  protected  activity, 
giving  rise  to  the  inference  that  it  was 
a  factor  in  the  adverse  action.  If  these 
elements  are  not  substantiated  in  the 
investigation,  the  investigation  will 
cease. 

(c)  (1)  Notwithstanding  a  finding  that 
a  com.plainant  has  made  a  prima  facie 
showing  required  by  this  section  with 
respect  to  complaints  filed  under  the 
Energy  Reorganization  Act.  an 
investigation  of  the  complainant's 
complaint  under  that  Act  shall  be 
discontinued  if  the  respondent 
demonstrates  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  urJavorable  personnel  action  in 
the  absence  of  the  complainant's 
protected  behavior  or  conduct. 

(2)  Upon  receipt  of  a  complaint  under 
the  Energy  Reorganization  Act.  the 
respondent  shall  be  advised  that  any 
evidence  it  may  wish  to  submit  to  rebut 
the  allegations  in  the  complaint  must  be 
received  within  five  (5)  business  days 
from  receipt  of  notification  of  the 
complainant.  If  the  respondent  fails  to 
make  a  timely  response  or  if  the 
response  does  iM)t  demonstrate  by  clear 
and  convincing  evidence  that  the 
unfavorable  action  would  have  occurred 
absent  the  protected  conduct,  the 
investigation  shall  proceed.  The 
investigation  shall  proceed  whenever  it 
is  necessary  or  appropriate  to  confirm  or 
verify  the  information  provided  by 
respondent. 

(d)  (1)  Whenever  the  Administrator 
dismisses  a  complaint  pursuant  to  this 
section  without  completion  of  an 


investigation,  the  Administrator  shall 
give  notice  of  the  dismissal,  which  shall 
contain  a  statement  of  reasons  therefor, 
by  certified  mail  to  the  complainant,  the 
respondent,  and  their  representatives. 
At  the  same  time  the  Administrator 
shall  file  with  the  Chief  Administrative 
Law  Judge,  US.  Department  of  Labor,  a 
copy  of  the  complaint  and  a  copy  of  the 
notice  of  dismissal.  The  notice  of 
dismissal  shall  include  notice  that  the 
dismissal  shall  become  the  final  order  of 
the  Secretary  denying  the  complaint 
unless  within  five  business  days  of  its 
receipt  the  complainant  files  wnth  the 
Chief  Administrative  Law  Judge  by 
facsimile  (fax),  telegram,  hand  dbiivery, 
or  next-day  delivery  service,  a  request 
for  a  hearing  on  the  complaint 

(2)  Copies  of  any  request  for  a  hearing 
shall  be  sent  by  the  complainant  to  the 
respondent  and  to  the  Administrator, 
Wage  and  Hour  Division,  and  the 
Associate  Solicitor,  EM  vision  of  Fair 
Labor  Standards,  U.S.  Drpartment  of 
Labor.  Washington,  DC  20210,  on  the 
same  day  that  the  hearing  is  requested, 
the  facsimile  (fax),  telegram,  hand 
delivery,  or  next-day  delivery  service. 

9.  Newly  designated  §  24.7  is 
proposed  to  be  revised  to  read  as 
follows: 

§  24.7    Recommended  decision  and  order. 

(a)  The  administrative  law  judge  shall 
issue  a  recommended  decision  within 
20  days  after  the  termination  of  the 
proceeding  at  which  evidence  was 
submitted.  The  recommended  decision 
shall  contain  appropriate  findings, 
conclusions,  and  a  recommended  order 
and  be  served  upon  all  parties  to  the 
proceeding. 

(b)  In  cases  under  the  Energy 
Reorganization  .^ct,  a  determination  that 
a  violation  has  occurred  may  only  be 
made  if  the  complainant  has 
demonstrated  that  protected  behavior  or 
conduct  was  a  contributing  factor  in  the 
unfavorable  personnel  action  alleged  in 
the  complaint.  Relief  may  not  be 
ordered  if  the  respondent  demonstrates 
by  clear  and  convincing  evidence  that  it 
would  have  taken  the  same  unfavorable 
personnel  action  in  the  absence  of  such 
behavior.  The  proceeding  before  the 
administrative  law  judge  shall  be  a 
proceeding  on  the  merits  of  the 
complaint.  Neither  the  Administrator's 
determination  to  dismiss  a  complaint 
pursuant  to  §  24.5  of  this  part  wnthout 
completing  an  investigation  nor  the 
Administrator's  determination  not  to 
dismiss  a  complaint  is  subject  to  review 
by  the  administrative  law  judge,  and  a 
complaint  may  not  be  remanded  for  the 
completion  of  an  investigation  on  the 
basis  that  such  a  determination  to 
dismiss  was  made  in  error. 
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(c)  (1)  Upon  the  conclusion  of  the 
hearing  and  the  issuance  of  a 
recommended  decision  that  the 
complaint  has  merit,  the  administrative 
law  judge  shall  issue  a  recommended 
order  that  the  respondent  take 
appropriate  affirmative  action  to  abate 
the  violation,  including  reinstatement  of 
the  complainant  to  the  respondent's 
former  or  substantially  equivalent 
position,  if  desired,  together  with  the 
coijipensation  (including  back  pay), 
terms,  conditions,  and  privileges  of  that 
employment,  and,  when  the 
administrative  law  judge  deems  if 
appropriate,  compensiatory  damages.  In 
cases  arising  under  the  Safe  Drinking 
Water  Act  or  the  Toxic  Substances 
Control  Act,  exemplary  damages  may 
also  be  awarded  when  appropriate. 

(2)  In  cases  brought  under  the  Energy 
Reorganization  Act,  when  an 
administrative  law  judge  issues  a 
recommended  order  that  the  complaint 
has  merit,  the  judge  shall  also  issue  a 
preliminary  order  providing  the  relief 
specified  in  §  24.7(c)(1)  of  this  part  with 
the  exception  of  compensatory  damages. 
This  preliminary  order  shall  constitute 
the  preliminary  order  of  the  Secretary 
and  shall  be  effective  immediately, 
whether  or  not  a  petition  for  review  is 
filed  with  the  Secretary.  Any  award  of 


compensatory  damages  shall  not  be 
effective  until  the  completion  of  anv 
review  by  the  Secretary. 

(d)  The  recommended  decision  of  the 
administrative  law  judge  shall  become 
the  final  order  of  the  Secreiary  unless, 
pursuant  to  §  24.8  of  this  part,  a  petition 
for  review  is  timely  filed  wiLh  Secretary. 

10.  and  11.  Section  24.8  is  proposed 
to  be  revised  to  read  as  follows; 

§  24.8    Review  by  the  Secretary. 

(a)  Any  party  desiring  review  of  a 
recommended  decision  of  the 
administrative  law  judge  shall  file  a 
petition  for  review  with  the  Secretary. 
To  be  effective,  such  a  petition  for 
review  must  be  received  within  ten 
business  days  of  the  date  of  the  decision 
of  the  administrative  law  judge,  and 
shall  be  served  on  all  parties  and  on  the 
Chief  Administrative  Law  Judge. 

(b)  Copies  of  the  petition  and  all  briefs 
shall  be  served  on  the  Administrator, 
Wage  and  Hour  Division,  and  on  the 
Associate  Solicitor,  Division  of  Fair 
Labor  Standards,  U.S.  Department  of 
Labor,  Washington,  DC  20210. 

(c)  The  Secretary's  final  decision  shall 
be  issued  within  90  days  of  the  receipt 
of  the  complaint  and  shall  be  served 
upon  all  parties  and  the  Chief 
Administrative  Law  Judge  by  mail  to  the 
last  known  address. 


(d)  (1)  If  the  Secretary  concludes  that 
the  party  charged  has  violated  the  law, 
the  final  order  shall  order  the  party 
charged  to  take  appropriate  affirmative 
action  to  abate  the  violation,  including 
reinstatement  of  the  complainant  to  that 
person's  former  or  substantially 
equivalent  position,  if  desired,  together 
with  the  compensation  (including  back 
pay),  terms,  conditions,  and  privileges 
of  that  emplojTnent.  and,  when 
appropriate,  compensatory  damages.  In 
cases  arising  under  the  Safe  Drinking 
Water  Act  or  the  Toxic  Substances 
Control  Act,  exemplary  damages  may 
also  be  awarded  when  appropriate. 

(2)  If  such  a  final  order  is  issued,  the 
Secretary,  at  the  request  of  the 
complainant,  shall  assess  against  the 
respondent  a  sum  equal  to  the  aggregate 
amount  of  all  costs  and  expenses 
(including  attorney  and  expert  witness 
fees)  reasonably  incurred  by  the 
complainant,  as  determined  by  the 
Secretary,  for.  or  in  connection  with,  the 
bringing  of  the  complaint  upon  which 
the  order  was  issued. 

(e)  If  the  Secretary  determines  that  the 
party  charged  has  not  violated  the  law, 
an  order  shall  be  issued  denying  the 
complaint. 

|FR  Doc  94-6018  Filed  3-15-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

RIN  1840-AB90 

Student  Assistance  General  Provisions 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations  governing  student  eligibility 
under  the  Higher  Education  Act  of  1965, 
as  amended  (HEA).  The  regulations 
implement  certain  new  provisions  of  the 
Higher  Education  Amendments  of  1992 
and  the  Higher  Education  Technical 
Amendments  of  1993  that  pertain  to 
student  eligibility.  The  regulations  also 
make  technical  corrections  to  the  final 
regulations  published  in  the  Federal 
Register  on  June  8.  1993  with  regard  to 
the  applicability  of  §  668.7(a)(1)  to 
specific  programs  set  forth  in  title  IV  of 
the  HEA  (title  IV.  HELM.  The  purpose  of 
the  regulations  is  to  reduce  the  potential 
for  abuse  in  the  programs  authorized 
under  the  title  IV,  HEA  programs  by 
improving  the  accuracy  of  the 
information  used  to  assess  a  student's 
eligibility  for  these  programs.  The 
regulations  also  clarify  the  Secretary's 
policy  with  regard  to  the  eligibility  of 
incarcerated  students,  students  studying 
abroad,  and  students  enrolled  in 
telecommunications  or  correspondence 
courses. 

EFFECTIVE  DATE:  Subject  to  meeting  the 
requirements  of  section  431(d)  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1232(d)).  these  regulations  take 
effect  on  July  1.  1994.  When  these 
regulations  become  effective,  they 
govern  student  eligibility  for  any  title 
rv.  HEA  program  assistance  that  may  be 
awarded  to  any  student  for  award  years 
beginning  with  1994-95. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Denton,  Program  Specialist, 
Student  Eligibility  and  Verification 
Section,  General  Provisions  Branch. 
Division  of  Policy  Development,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  (ROB-3,  Room  4318), 
Washington,  DC  20202.  Telephone: 
(202)  708-7888.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Fnday. 
SUPPLEMENTARY  INFORMATION:  The 
Student  Assistance  General  Provisions 
regulations  implement  requirements 
that  apply  to  all  institutions  that 
participate  in  the  title  FV,  HEA  student 
financial  assistance  programs.  The  title 


rv,  HEA  student  financial  assistance 
programs  include  the  Federal  Pell  Grant, 
Federal  Stafford  Loan,  Federal  PLUS 
Loan,  Federal  Supplemental  Loans  for 
Students  (SLS).  Federal  Direct  Student 
Loan  (Direct  Loans),  State  Student 
Incentive  Grant  (SSIG),  Federal  Perkins 
Loan.  Federal  Work-Study  (FWS),  and 
Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG)  programs. 
The  last  three  programs  are  known 
collectively  as  the  "campus-based 
programs." 

These  regulations  implement  portions 
of  the  Higher  Education  Amendments  of 
1992,  Pubhc  Law  102-325.  enacted  July 
23,  1992.  Regulatory  implementation  of 
this  statute  revises  the  Student 
Assistance  General  Provisions  (34  CFR 
part  668),  which  apply  to  all  students 
seeking  assistance  under  the  title  IV, 
HEA  programs.  These  revisions  seek  to 
improve  the  efficiency  of  the  title  FV, 
HEA  programs  and,  by  so  doing, 
improve  their  capacity  to  enhance 
opportunities  for  postsecondary 
education.  Encouraging  students  to 
graduate  from  high  school  and  to  pursue 
high  quality  postsecondary  education 
are  important  elements  of  the  National 
Education  Goals. 

Waiver  of  Rulemaking 

On  June  8, 1993,  the  Secretary 
published  final  regulations  in  the 
Federal  Register,  58  FR  32188,  that 
implement  statutory  changes,  make 
technical  modifications,  and  enhance 
program  integrity  in  the  title  IV,  HEA 
programs.  As  published,  §  668.7(a)(1)  of 
those  regulations  incorrectly  states  that 
an  otherwrise  eUgible  student  who  is 
enrolled  for  no  longer  than  one  twelve- 
month period  as  at  least  a  half-time 
student  in  a  course  of  study  necessary 
for  enrollment  in  an  eligible  program  is 
eligible  to  receive  assistance  under  the 
Stafford  Loan,  PLUS,  SLS,  FWS,  Federal 
Perkins  Loan,  or  FDSL  programs.  Under 
section  484(b)(3)  of  the  HEA,  as 
amended  by  the  Higher  Education 
Technical  Amendments  of  1993 
(Technical  Amendments)(Pub.  L.  103- 
208,  enacted  December  20,  1993),  this 
student  would  be  eligible  to  receive 
assistance  under  the  Stafford  Loan, 
PLUS,  SLS  or  FDSL  programs  only. 

In  addition,  the  Higher  Education 
Amendments  of  1992  amended  section 
484(b)(4)  of  the  HEA  to  provide  that  an 
otherwise  ehgible  student,  who  is 
enrolled  or  accepted  for  enrollment  as  at 
least  a  half-time  student  at  an  eligible 
institution  in  a  program  necessary  for  a 
professional  credential  or  certification 
from  a  State  that  is  required  for 
employment  as  a  teacher  in  an 
elementary  or  secondary  school  in  that 
State,  is  now  eligible  to  receive 


assistance  under  the  FWS,  Federal 
Perkins  Loan,  or  FDSL  programs  in 
addition  to  funds  under  the  Stafford 
Loan,  PLUS,  or  SLS  programs.  Section 
668.7(a)(1)  has  been  corrected  to  reflect 
the  applicable  statutory  requirements. 
Until  the  effective  date  of  these 
regulations,  the  statutory  requirements 
of  section  484fb)  (3).  and  (4)  of  the  HEA 
supersede  §  668.7(a)(1)  as  published  in 
the  June  8,  1993  final  regulations. 

For  purposes  of  this  rulemaking,  the 
Technical  Amendments  also  exempt 
students  from  three  Pacific  Island 
republics  from  the  requirement  of 
providing  social  security  numbers  as  a 
condition  of  eUgibility  for  title  IV,  HEA 
assistance.  In  addition,  the  Technical 
Amendments  provide  for  institutional 
authority  to  determine  that  a  social 
security  number  is  correct  without  the 
need  for  a  subsequent  review  by  the 
Secretary.  In  accordance  with  these 
statutory  changes,  §§668.7(a)(16)  and 
668. 7(i)  have  been  revised,  respectively. 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  section  431(b)(2)(A)  of 
the  General  Education  Provisions  Act 
(20  U.S.C.  1232(b)(2)(A))  and  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  However,  since  these  changes 
merely  incorporate  statutory 
requirements  into  the  regulations  and 
do  not  implement  substantive  policy, 
public  com.raent  could  have  no  effect. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  553(b)(B)  that 
public  comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

Major  Issues 

On  October  4, 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (58  FR  51712).  The  NPRM 
included  a  discussion  of  the  major 
issues  surrounding  the  proposed 
changes  that  will  not  be  repeated  here. 
The  following  list  summarizes  those 
issues  and  identifies  the  pages  of  the 
preamble  to  the  NPRM  on  which  a 
discussion  of  those  issues  may  be  found: 

Amendment  to  General  Definitions 
contained  in  §  668.2  to  add  a  definition 
of  the  term  "output  document"  to 
ensure  consistent  use  of  the  term 
throughout  part  668  (page  51713); 

Addition  of  provisions  for  a  data 
match  with  the  Selective  Service  System 
and  providing  that  a  confirmation  of 
Selective  Service  registration  on  the 
student's  application  output  document 
that  is  submitted  to  the  institution 
fulfills  the  Selective  Service  registration 
requirement  (page  51713); 
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Addition  of  a  provision  making 
incarcerated  students  ineligible  to 
receive  assistance  under  the  Federal 
Family  Education  Loan,  Federal  Direct 
Student  Loan,  and  Federal  Perkins  Loan 
programs  (page  51713); 

Addition  of  a  provision  requiring  a 
student,  as  a  condition  of  eligibility  for 
title  IV,  HEA  assistance,  to  provide  a 
social  security  number  (page  51714); 

Addition  of  provisions  for  a  data 
match  with  the  Social  Security 
Administration  to  verify  the  accuracy  of 
social  security  numbers  provided  by 
students  and  institutional  requirements 
related  to  this  verification  (pages  51714- 
51715); 

Addition  of  a  provision  making  a 
student  ineligible  to  receive  title  IV, 
HEA  assistance  for  a  correspondence 
course  unless  the  course  is  part  of  a 
program  leading  to  an  associate, 
bachelor's,  or  graduate  degree  (page 
51715): 

Addition  of  a  provision  establishing  a 
methodology  for  calculating  the 
percentage  of  telecommunications  and 
correspondence  courses  delivered  by 
the  institution  for  the  purpose  of 
determining  whether  the  total  number 
of  telecommunications  and 
correspondence  courses  exceeds  50 
percent  of  all  courses  offered  (page 
51715);  and 

Addition  of  a  provision  clarifj'ing  that 
if  a  program  of  study  abroad  is  approved 
for  credit  by  the  home  institution  at 
which  a  student  is  enrolled,  the 
othenvise  ehgiblc  student  is  eligible  to 
receive  title  IV,  HEA  assistance  without 
regard  to  whether  the  study  abroad 
program  is  required  as  part  of  the 
student's  degree  program  (pages  51715- 
51716). 

Section  668.7(1)  has  been  revised,  in 
respon.se  to  public  comments,  to 
provide  for  institutional  verification  of  a 
student's  social  security  number  if  the 
institution  has  information  that  conflicts 
with  the  Secretary's  initial 
determination  that  the  student's  social 
security  number  is  accurate. 

The  Technical  Amendments 
redesignated  several  provisions  of  HEA 
section  484  and,  accordingly,  several 
references  to  that  statutory  provision  in 
these  regulations  have  been  revised. 

Analysis  of  Comments  and  Changes 

ui  response  to  the  Secretary's 
invitation  in  the  NPRM,  31  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  pubUcation  of  the 
NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 


minor  changes  and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  appUcable  statutory 
authority  are  not  addressed. 

Section  668.7     Eligible  Student 

Selective  Senice  Registration  Status 

Comments:  Several  commenters 
supported  the  provision  for  a  data 
match  with  the  Selective  Service  System 
and  the  provision  that  a  confirmation  of 
Selective  Service  registration  on  the 
student's  output  document  that  is 
submitted  to  the  institution  fulfills  the 
requirement  to  file  a  separate  statement 
of  compliance  One  commenter 
recommended  a  waiver  of  the  Statement 
of  Registration  Status  when  a  student 
presents  other  dociunontation  from  the 
Selective  Service  System  proving 
registration.  One  commenter  questioned 
the  need  for  a  30-day  period  for  the 
student  to  collect  and  submit 
documentation  to  the  institution  to 
support  his  claim  of  registration  or 
exemption  from  registration,  and 
suggested  that  a  statement  from  the 
student  or  a  telephone  call  to  the 
Selective  Service  System  would  be 
equally  effective  and  less  burdensome  to 
the  institution.  One  commenter 
requested  that  the  Secretary  address  the 
issues  regarding  students  who  failed  to 
register  with  Selective  Service  and  are 
currently  beyond  the  age  of  registration, 
veterans  of  the  Armed  Forces  who  never 
registered,  and  aliens  who  missed  the 
opportunity  to  register.  One  commenter 
suggested  that  the  data  match  with  the 
Selective  Service  System  eliminates  the 
need  for  a  Statement  of  Registration 
Status  and  recommended  deletion  of  the 
Statement  of  Registration  Status  from 
the  student's  output  document.  Another 
commenter  noted  that  section  484(n)  of 
the  HEA  provides  that  an  institution 
may  use  data  or  documents  to  support 
the  student's  registration,  or  exemption 
from  registration,  as  a  substitute  for  a 
separate  statement  of  compliance,  but 
the  commenter  suggested  that  no 
regulatory  provisions  exist,  or  are 
proposed,  for  waiver  of  the  Statement  of 
Registration  Status  if  the  student 
submits  documentation  proving  that  he 
is  registered.  Concern  was  also 
expressed  by  a  commenter  that  the  30- 
day  minimum  period  allowed  for  the 
student  to  submit  a  Statement  of 
Registration  Status  imposes  Selective 
Service  enforcement  responsibilities  on 
institutions.  Another  commenter 
suggested  that  the  Secretary  stress  in  the 
preamble  to  these  regulations  that  the 
30-day  provision  is  a  minimum 
requirement  and  that  institutions  have 
the  option  of  a  later  deadline.  One 
commenter  was  concerned  about 


whether  an  institution  can  allow 
exceptions  to  the  30-day  deadUne  if  an 
output  document  is  submitted  close  to 
the  end  of  an  award  year  and  the  30-day 
period  would  extend  beyond  the  end  of 
the  award  year,  thereby  precluding  the 
student's  eligibility  for  programs 
without  late  disbursement  provisions. 
Another  commenter  questioned  whether 
the  30-day  period  should  begin  at  the 
time  the  institution  receives  the 
student's  output  document,  given  the 
fact  that  many  institutions  using 
electronic  output  documents  receive  the 
output  documents  before  the  student 
receives  them.  One  commenter 
requested  specific  examples  of  what  the 
Secretary  would  describe  as  clear  and 
imambiguous  evidence  of  compliance 
with  Selective  Service  registration 
requirements,  and  suggested  that  the 
examples  should  include  returned 
Postal  Ser\ ice  receipts  from  the 
Selective  Serv  ice  System.  Another 
commenter  suggested  that  the  Secretary 
add  a  provision  to  §668.7(a)(13)  to 
provide  that  if  a  student  submits  a 
Statement  of  Registration  Status 
claiming  to  be  registered  with  Selective 
Service  and  that  claim  is  not  confirmed 
by  the  data  match,  the  student  should  be 
required  to  present  evidence  from  the 
Selective  Service  System  to  resolve 
these  conflicting  sources  of  information. 
Several  commenters  suggested  that  if 
the  data  match  is  out  of  service,  the 
Secretary  should  delay  processing  the 
student's  application  for  title  IV,  HEA 
assistance  until  the  data  match  is  again 
operational. 

Discussion:  Section  484(n)  of  the  HEA 
requires  the  Secretary  to  conduct  a  data 
base  match  with  the  Selective  Service 
System  for  the  purpose  of  enforcing  the 
Selective  Serv  ice  registration  provisions 
of  section  1 13  of  Public  Law  97-252. 
Since  the  Secretary's  participation  in 
this  data  match  is  mandatory,  the 
institution's  compliance  with  section  2 
of  the  Computer  Matching  and  Privacy 
Protection  Act  of  1988  is  also  mandatory 
with  respect  to  providing  the  student  a 
minimum  of  30  days  to  provide  a 
Statement  of  Registration  Status,  or  clear 
and  convincing  evidence  to  the 
institution  to  support  the  student's 
claim  to  have  registered,  or  to  be  exempt 
from.  Selective  Service  registration.  If 
the  data  match  does  not  confirm  that  the 
student  is  re^jistered  with  Selective 
Service,  the  Secretary  does  not  consider 
the  student's  statement  to  be  "clear  and 
convincing"  evidence,  but  considers  the 
institution's  documented  statement 
based  on  a  telephone  conversation  with 
an  employee  of  the  Selective  Serv  ice 
System  to  meet  the  "cleAr  and 
convincing"  standard.  Returned  Postal 
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Service  receipts  from  the  Selective 
Service  System  are  also  acceptable 
forma  of  documentation.  Regarding  the 
recommendation  for  a  waiver  of  the 
Statement  of  Registration  Status  if 
evidence  of  registration  is  submitted  by 
the  student,  the  Secretary  notes  that 
provisions  for  such  a  waiver  already 
exist  in  §  668.33.  However,  the  Secretary 
bebeves  that  a  revision  to 
§  668.7{aMl3)(ii)  is  needed  to  clarify  that 
§  668.33  may  require  the  student  to  file 
a  Statement  of  Registration  Status  or 
other  evidence.  With  regard  to  veterans 
of  the  U.S.  Armed  Forces  who  failed  to 
register  with  the  Selective  Service 
System,  the  Secretary  recently  issued 
fihal  regulations  (58  FR  32188,  June  8, 
1993)  that  address  this  Issue.  Section 
668  33(b)  of  the  Student  Assistance 
General  Provisions  now  provides  that 
the  student  is  not  required  to  be 
registered  with  the  Selective  Service 
System  if  the  student  "served  as  a 
member  of  one  of  the  U.S.  Armed  Forces 
on  active  duty  and  received  a  DD  Form 
214,  ••Certificate  of  Release  or  Discharge 
from  Active  Duty"*  showing  miUtary 
service  with  other  than  the  reserve 
forces  and  National  Guard."  Section 
668. 33(b)  also  provides  that  a  student 
who  wa«  required  to  be  registered  with 
the  Selective  Service  System  prior  to  age 
26,  is  now  at  least  26  vears  old  or  older, 
and  claims  to  have  unknowingly  failed 
to  register  with  the  Selective  Service 
System  must  demonstrate  to  the 
institution  that  he  did  not  knowingly 
and  willfully  fail  to  register  with 
Selective  Service.  This  requirement  is 
satisfied  if  the  student  obtains  and 
presents  to  the  inirtitution  an  advisory 
opinion  from  the  Se!ecU\'e  Service 
System  that  does  not  dispute  the 
student's  claim  that  he  did  not 
knowingly  and  willfully  fail  to  register, 
and  the  institution  does  not  have 
uncontroverted  evidence  that  the 
student  knowingly  and  wilifully  failed 
to  register  Section  668.33.  as  revised  by 
the  )une  8,  1993  final  regulations,  also 
provides  for  a  waiver  of  the  Statement 
of  Registration  Status  if  the  student 
submits  to  the  institution 
documentation  proving  that  he  is 
registered.  With  regard  to  the  comment 
suggesting  removal  of  the  Statement  of 
Registration  Status,  the  statute  provides 
for  use  of  documentation  as  a  substitute 
for  liie  Statement  of  Registration  Status 
only  It  the  student  is  able  to  submit 
such  documentation.  If  the  student 
claims  to  have  registered  with  Selective 
Service,  or  claims  to  be  exempt  from 
registration,  and  does  not  have  evidence 
to  support  such  claims,  the  Statement  of 
Registration  Status  is  an  effective  means 
of  communicating  these  claims  to  the 


institution.  With  regard  to  the  comment 
that  the  SOday  period  for  the  student  to 
submit  a  Statement  of  Registration 
Status  forces  institutions  into  an 
"enforcement"  position  of  denying  title 
rv.  HEA  assistance  based  on 
institutionally-set  deadlines,  the 
Secretary  wishes  to  emphasize  that  the 
30-day  requirement  is  mandated  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  and  that  the 
provision  establishes  a  minimum  length 
of  time,  giving  institutions  the  option  of 
setting  a  later  deadline.  Furthermore, 
the  30-day  period  Is  intended  to  provide 
due  process  protection  to  an  individual 
who  may  be  adversely  affected  by  the 
results  of  a  data  match,  and  is  not 
intended  to  force  the  institution  into 
denying  title  FV,  HEA  assistance  to 
students  before  the  institution  would 
otherwise  be  prepared  to  do  so.  The 
Secretary  also  realizes  that  strict 
adherence  to  the  30-day  minimum 
period  may  create  difficulties  when  the 
student's  application  is  being  processed 
near  the  encf  of  the  award  year,  and 
supports  the  use  of  institutional 
discretion  in  setting  deadlines  that 
conform  to  existing  statutory 
requirements  and  practical 
considerations  regarding  the  time 
needed  to  process  title  fv,  HEA 
applications.  With  regard  to  the 
comment  concerning  the  beginning  of 
the  30-day  period  for  Institutions  with 
electronic  access  to  output  documents, 
the  30-day  period  should  not  begin  until 
the  student  acknowledges  to  the 
institution  receipt  of  the  output 
dooiment  containing  information 
relating  to  the  results  of  the  data  match. 

Changes:  Section  668.7(a)(13)(ii)  is 
revised  to  clarify  that  If  the  student's 
Selective  Service  System  status  Is  not 
confirmed  by  the  data  match,  the 
student  may  be  required  to  file  a 
Statement  of  Registration  Status  or  other 
evidence  as  required  by  §  668.33. 

Incarcerated  Students 

Comments:  One  commenter  requested 
clarification  with  respect  to  whether  a 
student  meets  the  Secretary's  definition 
of  "incarcerated"  if  the  student  is 
furloughed  during  the  day  for  the 
purpose  of  attencfing  classes  and  returns 
to  confinement  in  a  correctional 
Institution  at  night.  Other  commenters 
questioned  whether  an  incarcerated 
student  should  be  allowed  to  receive  hJs 
or  her  loan  for  a  period  of  attendance 
completed  before  the  incarceration 
begins.  One  conmienter  requested  that 
the  Secretary  describe  or  refer^ace 
calculation  and  disbursement 
procedures  for  borrowers  who  have 
reduced  eligibility  due  to  incarceration. 
Another  commenter  questioned  whether 


a  student  who  is  incarcerated  at  the 
beginning  of  an  enrollment  or  payment 
period  and  is  subsequently  release»l 
prior  to  the  end  of  that  period  should  be 
considered  ebgible  for  the  entire  period. 

Discussion:  The  Secretary  is 
considering  the  definition  of  an 
"incarcerated  student"  in  a  separate 
proposed  rulemaking  pubhshed  In  the 
Federal  Register  on  February  10, 1994 
(59  FR  6445-6465).  Until  that 
rulemaking  is  effective,  institutions  are 
advised  to  seek  the  advice  of  their  own 
legal  counsel  with  regard  to  compliance 
with  section  484(b)(5)  of  the  HEA. 
which  makes  incarcerated  students 
inebgible  to  receive  assistance  under  the 
title  rv,  HEA  loan  programs.  This 
comment  v^ll  be  considered  along  with 
any  others  received  during  the  comment 
period  appUcable  to  that  rulemaking. 
With  regard  to  whether  an  incarcerated 
student  can  receive  a  loan  disbursement 
for  a  period  of  attendance  completed 
before  incarceration,  section  484(b)(5)  of 
the  HEA  precludes  an  incarcerated 
student  from  receiving  a  loan 
disbursement,  even  if  the  disbursement 
would  have  apphed  toward  a  period  of 
attendance  already  completed. 
Calculations  of  eligibility  for  students 
who  become  Incarcerated  during  a 
payment  period  should  be  similar  to  the 
calculations  made  with  regard  to  cost  of 
attendance  for  a  borrower  who 
withdraws  from  the  institution  during 
the  period.  A  student  who  is 
incarcerated  at  the  begianLng  of  a 
payment  period  and  is  subsequently 
released  before  the  end  of  the  payment 
period  Is  ebgible  for  disbursement  of 
loan  funds  provided  that  the 
disbursement  is  made  after  release  from 
incarceration  and  the  student  maintains 
an  eligible  student  status  as  provided  in 
§668.7. 

Changes:  None. 

Social  Security  Sumber 

Comments:  One  commenter 
questioned  the  need  for  a  social  security 
number  data  match,  suggestLng  that 
Institutions  should  be  allowed  to 
maintain  evidence  of  a  correct  scKilal 
security  number  on  file.  Several 
commenters  expressed  concern  that  title 
rv,  HEA  assistance  may  be  deiaved  to  a 
student  if  the  data  .Tiatch  Aith  the  Social 
Security  Administration  is  cut  of  service 
at  the  time  the  student's  application  for 
title  rv,  HEA  assistance  is  processed  and 
the  student  is  unable  to  promptly 
provide  evidence  of  a  correct  social 
security  number.  One  commenter 
suggested  the  use  of  several  data 
elements  as  matching  criteria,  including 
proper  names,  nicknames,  abbreviated 
names,  and  married  names.  One 
commenter  questioned  the  Secretary's 
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proposal  to  resubmit  the  student's  social 
security  number  for  a  final 
determination  if  there  is  a  possibility 
the  data  match  could  again  be 
nonoperational.  Title  IV.  HEA  assistance 
may  be  delayed,  according  to  other 
commenters,  when  institutions  choose 
not  to  incur  hability  if  a  student 
provides  evidence  of  a  correct  social 
security  number  that  differs  from  the 
social  security  number  originally 
submitted  to  the  Secretary.  Several 
commenters  suggested  that  the  Secretary 
should  issue  a  rejected  output  document 
if  the  student's  social  security  number  is 
not  confirmed,  and  that  responsibility 
for  reconciliation  of  the  nonconfirmed 
match  should  be  placed  on  the  student 
and  the  Social  Security  Administration. 
Several  commenters  suggested  that,  if 
the  accuracy  of  a  student's  social 
security  number  is  not  confirmed 
because  the  data  match  is  not  in 
operation,  the  institution  should  assume 
that  the  social  security  number  provided 
by  the  student  is  correct  until  a 
subsequent  data  match  indicates  that 
the  social  security  number  is  incorrect, 
and  that  the  student  should  not  be 
required  to  present  evidence  to  prove 
the  accuracy  of  his  or  her  social  security 
number.  One  commenter  asked  the 
Secretary  for  specific  guidance  on  how- 
to  assist  the  student  in  providing 
evidence  and  obtaining  a  final 
determination  from  the  Secretary  with 
regard  to  the  accuracy  of  the  student's 
social  security  number,  and  several 
commenters  urged  the  Secretary  to 
allow  the  institutions  to  make  this  final 
determination.  Another  commenter 
requested  the  opportunity  to  make  a 
first  disbursement  without  liability  if 
the  student  can  provide  evidence  of  an 
accurate  social  security  number.  One 
commenter  suggested  that,  once 
verification  confirms  that  the  student's 
social  security  number  is  accurate  and 
such  verification  is  documented  in  the 
student's  file,  no  subsequent  verification 
of  the  student's  social  security  number 
be  required  in  subsequent  years.  One 
commenter  questioned  whether 
corrections  to  the  student's  social 
security  number  will  cause  a  permanent 
change  to  the  student's  record 
identification  number,  and  whether  the 
default  data  match  will  be  initiated 
based  on  the  corrected  social  security 
number.  Several  commenters  suggested 
that  a  maximum  turnaround  time  be 
allowed  for  institutions  to  await  a  final 
determination  from  the  Secretary  with 
regard  to  the  accuracy  of  a  student's 
social  security  number  and  that,  if  a 
final  determination  is  not  received  by 
the  due  date,  that  the  institution  be 
allowed  to  disburse  title  IV,  HEA  funds. 


Several  commenters  requested  a 
thorough  test  of  the  matching  data  base 
to  prevent  nonconfirmations  of  social 
security  numbers  because  of  name 
changes,  misspellings,  and  other 
typographical  errors.  One  commenter 
suggested  that  the  institution  should  be 
allowed  to  require  evidence  of  an 
accurate  social  security  number  if  the 
institution  has  information  that  conflicts 
with  the  Secretar>''s  confirmation  that 
the  student's  social  security  number  is 
correct.  One  commenter  recommended 
the  deletion  of  §668. 7(i)(l),  contending 
that  there  are  no  circumstances  in 
which  the  institution  would  be  required 
to  comply  with  this  provision.  One 
commenter  objected  to  any  assignment 
of  liability  to  the  institution  in  hght  of 
section  484{p)(4)  of  the  HEA,  which 
prohibits  the  5»ecretary  from  taking  any 
compbance.  disallowance,  penalty,  or 
other  regulator^'  action  against  an 
institution  with  respect  to  an  error  in  a 
social  security  number,  unless  the  error 
is  the  result  of  institutional  fraud.  One 
commenter  suggested  that  students  who 
do  not  meet  the  institutional  deadlme  as 
proposed  in  §668.7{i)(3)(i)  should  be 
ineligible  for  the  period  of.enrollment 
during  which  they  applied  for  title  IV, 
HEA  assistance,  not  for  the  entire  award 
year 

Discussion :  With  regard  to  the 
comment  concerning  the  need  for  a  data 
match  with  the  Social  Security 
Administration,  section  484(p)  of  the 
HEA  requires  the  Secretary,  in 
cooperation  with  the  Commissioner  of 
the  Social  Security  Administration,  to 
verify  any  social  security  number 
provided  by  a  student  applying  for  title 
rv,  HEA  assistance.  The  Secretary 
believes  that  a  data  match  is  the  most 
efficient  method  of  accomphshing  this 
task.  The  Secretary  understands  that  a 
student  with  a  social  security  number 
that  is  not  confirmed  by  the  Secretary 
because  the  data  match  is  out  of  service 
may  experience  delays  in  title  IV,  HEA 
assistance  if  he  or  she  cannot  promptly 
provide  evidence  of  a  correct  social 
security  number.  As  a  possible  solution 
to  this  problem  and  to  reduce 
administrative  burden  on  institutions, 
the  Secretfiry  considered  carefully  the 
possibility  of  delaying  the  processing  of 
apphcations  when  the  data  match  is  out 
of  service.  Such  delays  would  back  up 
entire  batches  of  apphcations  on 
subsequent  processing  days,  however, 
and  would  seriously  compromise  the 
efficiency  of  the  processing  system 
during  peak  volume  periods.  The 
Secretary  is  confident  that  interruptions 
in  data  match  operations  will  be  rare, 
that  the  data  match  will  provide 
virtually  trouble-free,  continuous 


service  and  that  the  institution  will  very 
infrequently  need  to  resubmit  a  social 
security  number  because  the  data  match 
is  out  of  service.  If  the  match  is  out  of 
service,  however,  the  Secretary  believes 
that  the  institution  should  require 
documented  evidence  from  the  student 
of  a  correct  social  security  number  and 
should  make  a  determination  that  the 
student's  social  security  number  is 
correct  before  disbursing  title  IV,  HEA 
assistance.  With  regard  to  the  comment 
favoring  the  use  of  proper  names, 
nicknames,  abbreviated  names  and 
married  names  as  matching  criteria,  the 
Secretary,  in  cooperation  with  staff  at 
the  Social  Security  Administration, 
considered  a  number  of  possible  data 
items  that  are  normally  collected  by  the 
Social  Security  Administration,  and  has 
determined  that  the  student's  name, 
date  of  birth,  and  social  security  number 
are  the  three  most  useful  matching 
elements.  With  regard  to  the  commenter 
who  suggests  that  title  IV,  HEA 
assistance  will  be  delayed  if  the 
student's  institution  chooses  not  to 
incur  liabihty  if  the  student  provides 
evidence  of  a  social  security  number 
that  differs  from  the  social  security 
number  originally  submitted  to  the 
Secretary',  section  484(p)(2)  has  been 
revised  by  the  Higher  Education 
Technical  Amendments  of  1993  to 
accommodate  this  concern.  According 
to  this  revised  statutory  provision,  if  a 
student's  social  security  number  is 
determined  by  the  Secretary  to  be 
incorrect,  the  institution  must  deny  the 
student's  eligibility  for  title  IV.  HEA 
assistance  until  such  time  as  the  student 
provides  documented  evidence  of  a 
social  security  number  that  is 
determined  by  the  institution  to  be 
correct.  The  Secretary  will  not  impose 
any  liability  on  the  institution  malcing 
this  determination  if  the  student's  social 
security  number  is  subsequently  found 
to  be  incorrect,  provided  that  the 
institution  has  not  committed  fraud  and 
the  institution's  determination  is  based 
on  clear  and  convincing  evidence.  The 
institution  may  make  a  determination 
that  a  social  security  number  is  correct 
and  disburse  title  FV.  HEA  assistance  to 
an  otherwise  eligible  student  even  if  the 
student  is  submitting  a  soaal  security 
number  that  differs  from  the  social 
security  number  originally  submitted  to 
the  Secretary.  If  such  a  determination  is 
made,  the  institution  will  be  required  to 
report  the  new  social  security  number  to 
the  Secretary,  and  the  Secretary  will 
accept  the  new  social  seoirity  number 
as  accurate.  This  statutory  change 
addresses  the  concerns  of  commenters 
seeking  guidance  on  how  to  provide 
evidence  and  obtain  a  final 
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determination  from  the  Secretary  with 
regard  to  a  student's  social  security 
number  that  has  not  been  confirraed  as 
accurate  by  the  data  match.  The 
institution  has  the  authority  to  malce  a 
determination  with  regard  to  the 
accuracy  of  a  student's  social  security 
number.  Commenter^  urging  the 
Secretary  to  allow  the  institution  to 
make  a  final  determination,  commenters 
seeking  to  make  disbursements  without 
liability  if  the  student  can  provide 
evidence  of  an  accurate  social  security 
number,  and  ccmmenters  suggesting  a 
maximum  turnaround  time  for  the 
Secretary's  tlnal  determination  have 
also  had  their  concerns  addressed  by 
this  change.  The  Secretary  agrees  in 
principle  with  the  commenter  who 
suggests  that  the  Secretary  should  issue 
a  rejected  output  document  if  the 
student's  social  security  number  is  not 
confirmed.  Rejected  output  documents 
are  planned  for  applications  In  which 
the  social  security  number  does  not 
correspond  with  a  valid  social  seciirity 
number  in  the  Soaal  Security 
Administration  data  base.  However,  the 
Secretary  plans  to  use  the  output 
document  to  alert  the  institution  to 
particular  matching  criteria,  such  as  the 
date  of  birth,  that  do  not  match 
corresponding  data  in  the  Social 
Security  Administration  data  base, 
rather  than  rejecting  the  application  for 
minor  discrepancies.  The  Secretary  is 
interested  in  minimizing  the  burden  on 
Institutions  wherever  possible  in  this 
process  of  reconciling  nonconfirmed 
matches  and  solicits  comments  from 
institutions  at  any  time  with  regard  to 
the  technical  aspects  of  data  match 
operations.  However,  the  Secretary 
disagrees  with  the  commenter  who 
wouJd  place  responsibihty  for 
reconciliation  of  nonconfirmed  matches 
on  the  student  and  the  Social  Security 
Administration.  The  institution  retains 
pnmary  responsibihty  for  ensuring  that 
all  students  receiving  title  IV,  HEA 
assistance  are  eligible  students  in 
accordance  wnth  this  section  of  the 
rf^guiations.  The  Secretary  agrees  with 
the  commenters  suggestion  that  a 
verified  social  security  number  should 
not  need  verification  in  subsequent 
years,  and  will  include  the  stxnal 
security  number  as  part  of  the  renewal 
apphcation  data  items  that  are 
transferred  from  year  to  year.  With 
regard  to  the  comment  regardmg  use  of 
t>ie  student's  corrected  social  security 
number  as  the  student's  record 
identification  number  and  for  purposes 
of  the  default  match,  the  Secretary  will 
maintain  fcwth  social  security  numbers 
in  the  processing  system  but  will 
automatically  rerun  the  defauh  match 


for  any  corrected  social  seciuity 
number.  The  Secretary  agrees  wi\h  the 
commenter  who  suggests  that  the  Social 
Security  Administration  data  base  be 
tested  to  prevent  nonconfirmalions  due 
to  name  changes,  misspellings,  and 
other  tjrpographical  errors,  and  has 
begun  such  testing.  However,  the 
Secretary  recognizes  that  the  data  base 
is  only  as  accurate  as  the  data  that  is 
made  available  to  it  and  kept  updated 
by  individuals.  The  Secretary  also 
agrees  with  the  commenter  who 
suggests  that  the  institution  be  allowed 
to  require  evidence  of  an  accurate  social 
security  number  from  the  student  if  the 
institution  has  information  'Ahich 
conflicts  v^th  the  Secretary  s 
determination  from  the  data  match  that 
the  student's  social  security  number  is 
accurate.  The  Secretary  does  not  agree 
v^riih  the  commenter  who  proposes  the 
deletion  of  §668.7(i){l),  which  prohibits 
an  institution  from  denying,  delaying, 
reducing,  or  terminating  a  student's 
ehgibility  for  title  IV.  HEA  assistance 
because  social  security  number 
verification  is  pending.  This  provision, 
also  found  in  section  484(p)(l)  of  the 
HEA,  prevents  delays  in  disbursements 
of  title  IV,  HEA  assistance  to  students 
attending  institutions  that  would 
otherwise  not  disburse  title  IV.  HEA 
assistance  on  the  basis  of  their  own 
determinations  that  the  student's  social 
security  number  Is  correct.  For  students 
whose  social  security  numbers  are  not 
confirmed  as  correct  by  the  data  match, 
section  484(p)|2)  mandates  a  delay  In 
title  rv,  HEA  disbursements  until 
documented  evidence  of  a  correct  social 
security  number  is  provided  to  the 
institution.  However,  once  this  evidence 
is  provided  and  the  institution 
determines  that  the  social  security 
number  is  correct,  section  484(p)(l) 
prohibits  any  further  delays  in  title  TV, 
HEA  disbursements  to  otherwise 
eUgible  students.  The  Secretary 
disagrees  with  the  commenter  who 
argues  that  the  Secretary  cannot  assign 
habihty  to  an  institution  failing  to 
comply  with  the  requirements  of  this 
section,  on  the  basis  that  section 
484(p)(4)  of  the  HEA  prohibits  the 
Secretary  from  taking  any  compliance, 
disallowance,  penalty,  or  other 
regulatory  action  against  an  institution 
with  respect  to  an  error  in  a  sodal 
security  number,  unless  the  error  is  the 
result  of  Institutional  fraud.  The 
Secretary,  in  accordance  with  this 
provision,  will  not  take  any  of  the 
administrative  actions  mentioned  in 
HEA  section  484(p;(4)  against  an 
institution  that,  notwithstanding 
compliance  with  this  section,  makes  a 
title  rv,  HEA  disbursement  to  a  student 


using  an  incorrect  social  security 
number.  However,  section  4&4(p)  does 
not  prevent  the  Secretan,'  from  holding 
an  institution  hable  for  any  title  IV, 
HEA  disbursements  made  in  error  to  a 
student  if  the  erroneous  disbursements 
were  caused  by  the  institution's  failure 
to  comply  with  the  provisions  of  this 
section. 

Changes:  If  there  is  a  determination 
by  the  Secretary  that  the  social  security 
number  provided  by  a  student  to  an 
institution  is  incorrect,  §  668. 7(i)  is 
revised  to  allow  an  institution  to 
determine  that  a  student's  social 
security  number  is  correct  basod  on 
documented  evidence.  If  the  institution 
verifip-s  the  accuracy  of  a  social  security 
number  that  differs  from  the  social 
security  number  originally  provided  to 
the  Secretary,  the  institution  is  required 
to  report  the  correct  social  security 
numt>er  to  the  Secretary.  Section 
668.7{i)(2)  is  also  revised  to  require  an 
institution  to  collect  evidence  of  a 
correct  social  security  number  if  the 
institution  has  information  that  conflicts 
with  the  Secretary's  determination  that 
the  student's  sodal  security  number  is 
correct. 

Enrollment  in  Correspondence  or 
Teiecommunications  Courses 

Comments:  One  commenter  suggested 
that  the  Secretary  clarify  that  a  student's 
inehgibihty  for  title  IV,  HEA  assistance 
because  of  the  student's  enrollment  in  a 
correspondence  course  not  leading  to  a 
degree  extends  only  to  that  course,  and 
that  the  same  student  may  be  eligible  for 
title  rv,  HEA  assistance  if  he  or  she  is 
enrolled  in  degree  program  courses.  The 
same  commenter  inquired  as  to  whether 
a  student  enrolled  in  a 
telecommunications  course  that  isbeing 
categorized  as  a  correspondence  course 
for  purposes  of  HEA  section  484n)(l)  's 
also  counted  as  a  correspondence 
student  for  purposes  of  HL^  section 
481(d)(3). 

One  commenter  questioned  whether  a 
course  taught  through  hve.  interactive 
telephone  transmission  qualifies  as  a 
telecommunications  course.  One 
commenter  requested  clarification  with 
regard  to  whether  the  Secretary's  use  of 
the  phrase  "part  of  an  educational 
program"  in  §  668.7(a)(15)  refers  to  part 
of  the  student's  academic  program  or 
part  of  the  curriculum  of  the  institution. 
One  commenter  questioned  whether 
students  enrolled  in  residential  degree 
programs  who  enroll  in  additional 
correspondence  courses  for  purposes  of 
certification  or  licensure  would  be 
eligible  for  title  IV,  HEA  assistance.  The 
same  conrnienter  inquired  as  to  whether 
an  aid  officer  can  deny  funding 
apphcable  to  correspondence  programs 
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provided  at  another  institution  with 
vshich  a  consortium  agreement  exists. 
One  commenter  suggested  that  the 
Secretary  should  institute  a  waiver 
procedure  which  would  allow  certain 
institutions  to  waive  the  50  percent 
standard  provided  in  §668.7(j).  One 
commenter  requested  that  the  Secretary 
define  the  term  "correspondence." 

Discussion:  The  Secretary  agrees  with 
the  commenter's  presumption  that  a 
student  enroiied  in  a 
telecommunications  or  coirespondence 
course  that  is  not  part  of  a  degree 
program  is  ineligible  for  title  IV,  HEA 
assistance  only  to  the  extent  that  he  or 
she  is  enrolled  in  ineligible  courses.  An 
otherwise  eligible  student  who  is 
enrolled  in  both  degree  program 
coursework  and  non-degree 
correspondence  courses  continues  to  be 
eligible  for  title  IV.  HEA  assistance  to 
offset  the  costs  of  the  degree  program 
courses.  With  regard  to  the  applicability 
of  the  50  percent  standard  to  HEA 
section  481(a)(3).  the  Secretary  wishes 
to  emphasize  that  the  calculation  of  the 
percentage  of  telecommunications  and 
correspondence  courses  provided  for  in 
§  668.7(j)  is  applicable  only  to  §  668. 7(j), 
and  does  not  apply  to  the  standard  set 
for  percentage  of  students  enroiied  in 
correspondence  courses  in  HEA  section 
481(a)(3).  With  regard  to  the  question 
concerning  use  of  the  phrase  "part  of  a 
program"  in  §668.7(a)(15),  the  phrase 
refers  to  the  student's  academic 
program,  which  must  lead  to  an 
associate,  bachelor's,  or  graduate  degree 
A  student  enrolled  in  correspondence 
courses  for  the  purpose  of  attaining 
certification  or  licensure  is  not  eligible 
for  title  rv.  HEA  assistance  for  those 
courses,  but  may  be  ehgible  to  receive 
title  IV,  HEA  assistance  for  other 
correspondence  courses  in  a  degree 
program.  With  regard  to  the  comment 
concerning  consortium  agreements,  the 
aid  officer  may  deny  btle  IV.  HEA 
assistance  to  a  student  for  any 
correspondence  courses  that  do  not 
meet  degree-seeking  requirements, 
including  correspondence  courses  taken 
by  consortium  agreement  at  another 
institution.  With  regard  to  whether  a 
course  taught  through  live,  interactive 
telephone  transmission  is  a 
telecommunications  course,  the 
Secretary  notes  that  HEA  section 
484(m)(4)  defines 

"telecommunications"  as  "the  use  of 
television,  audio,  or  computer 
transmission,  including  open  broadcast, 
closed  circuit,  cable,  microwave,  or 
satellite,  audio  conferencing,  computer 
conferencing,  or  video  cassettes  or  discs, 
except  that  such  term  does  not  include 
a  course  that  is  debvered  using  video 


cassette  or  disc  recordings  at  such 
institution  and  that  is  not  delivered  in 
person  to  other  students  of  that 
institution  "  Since  the  definition 
encompasses  audio  or  computer 
conferencing,  a  course  taught  through 
interactive  telephone  transmissions 
must  be  considered  a 
telecommunications  course.  With  regard 
to  the  comment  requesting  a  waiver 
procedure,  the  Secretary  has  no 
authority  to  present*  procedures  for 
waiving  any  of  the  provisions  in  HEA 
section  484.  With  .'egard  to  a  definition 
of  "correspondence."  the  Secretary  is 
considering  a  definition  of 
"correspondence  course"  in  a  separate 
proposed  rulemaking  published  in  the 
Federal  Register  on  Februar}'  10,  1994 
(59  PR  644&-6465).  Until  that  separate 
rulemaking  is  published  as  final 
regulations,  the  commenter  may  refer  to 
§600.2  of  the  Institutional  Ehgibility 
regulations,  which  defines  a  "program 
of  study  by  correspondence"  as  "an 
educational  program  offered  principally 
by  mail  by  an  institution.  Under  this 
type  of  program,  the  institution  prepares 
lesson  materials  and  mails  them  to  the 
student  in  a  sequential  and  logical 
order.  The  student  completes  the 
lessons  and  mails  them  back  to  the 
institution  within  a  specified  period  of 
time.  The  program  may  include  a 
required  period  of  residential  training." 
Changes:  None. 

Program  of  Study  Abroad 

Comments:  One  commenter 
questioned  whether  the  Secretary 
intends  to  limit  the  ehgibility  of 
permanent  resident  aliens  and  other 
noncitizen  students  seeking  assistance 
under  the  Federal  Family  Education 
Loan  Program  for  the  purpose  of 
enrolling  in  study  abroad  programs.  One 
commenter  asked  for  clarification 
concerning  the  circumstances  under 
which  an  aid  officer  could  approve  a 
study  abroad  course  that  is  not  part  of 
the  student's  degree  program. 

Discussion:  Permanent  resident  aliens 
and  other  nonciUzens  who  are 
determined  to  be  eligible  students  for 
purposes  of  §668.7(a)(4)(ii)  and  part 
668.  Subpart  I.  and  are  otherwise 
eligible,  are  not  prohibited  from 
enrolling  in  study  abroad  programs. 
With  regard  to  the  approval  of  a  study 
abroad  course  that  is  not  part  of  a  degree 
program,  this  provision  ensures  that  an 
eligible  student  may  receive  title  IV. 
HEA  assistance  for  any  study  abroad 
course  that  is  approved  for  credit  at  an 
eligible  institution,  and  that  the  course 
need  not  be  required  for  completion  of 
a  specific  degree.  For  example,  an 
otherwise  eligible  student  pursuing  a 
degree  in  mathematics  may  receive  title 


rv,  HEA  assistance  for  an  elective 
course  in  art  history  taken  abroad, 
provided  that  the  art  history  course  is 
approved  for  credit  by  the  ehgible 
institution  toward  the  student's 
graduation. 

Changes:  None. 
Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  E.xecutive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  rpsulting 
from  statutory  requirements  and  tliose 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any.  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Papenvork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretar>-  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States 

List  of  Subiects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education.  Loan  programs — 
education,  Student  aid. 

Dated  February  2.  1994. 
Richard  W.  Riley. 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Federal  Suppleroental  Opportunity 
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Grant  Program.  84  007.  Federal  Stafford  Loan 
Program,  ft4  032.  Federal  PLUS  Loan 
Program,  84  032.  Federal  Work-Study 
Program,  84  033.  Federal  Perkins  Loan 
Program.  84  038;  Federal  Pell  Grant  Program, 
34  063:  State  Student  Incentive  Grant 
Program.  84.069.  Early  intervention 
Scholarship  Program.  84  272) 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U  S  C.  1085.  1088.  1091, 
1092,  lfJ94.and  1141.  unless  otherwise 
noted. 

2.  Section  668  2.  paragraph  fb)  is 
amended  by  adding  in  alphabetical 
order  a  new  definition  for  "Output 
document"  to  read  as  follows: 

§568.2    General  definitions. 

■  •  •  •  • 

(bj*   •   • 

Output  document:  The  Student  Aid 
Report  (S..\R),  Electronic  Student  Aid 
Report  (ES.AR),  other  document  or 
automated  data  generated  by  the 
Department  of  Education's  central 
processing  system  as  the  result  of 
processing  the  data  provided  m  a  Free 
Application  for  Federal  Student  Aid 
(FAFSA)  or  multiple  data  entry 
application. 
•         •         •         «         * 

3.  Section  668.7  is  amended  by 
revising  paragraph  la)(l)(ii)  and  adding 
a  new  paragraph  (a)(l)(iii);  revising 
paragraph  (a)(8);  removing  the  word 
"and"  at  the  end  of  paragraph 
(a)(ll)(vii);  removing  the  period  at  the 
end  of  paragraph  (a)(12).  and  adding,  in 
its  place,  a  semicolon;  and  by  adding 
new  paragraphs  (a)(13).  (a)(14).  (a)(15), 
;a)(16).  (i),  (j),  and  (k)  to  read  as  follows; 

§668.7    Eligible  student. 

(a)  *    •    • 

(D*    *    * 

(lil  For  purposes  of  the  Stafford  Loan, 
PLUS.  SLS.  or  Federal  Direct  Student 
Loan  Program,  erijolled  for  no  longer 
than  one  twelve-month  period  as  at  least 
a  half-time  student  in  a  course  of  study 
necessary  for  enrollment  in  an  eligible 
program,  or 

(ill)  For  purposes  of  the  Stafford  Loan. 
PLUS,  SLS.  CWS,  Perkins  Loan,  or 
Federal  Direct  Student  Loan  Program, 
enrolled  or  accepted  for  enrollment  as  at 
least  a  half-time  student  at  an  eligible 
institution  in  a  program  necessary  for  a 
professional  credential  or  certification 
from  a  State  that  is  required  for 
employment  as  a  teacher  in  an 


elementary  or  secondary  school  in  that 

State; 

*         •         •         •         • 

(8)  In  accordance  with  the 
requirements  of  §668.32.  has  filed  a 
Statement  of  Educational  Purpose; 

«        *        •        *        * 

(13)  Has  filed— 

(i)  An  output  document  confirming 
registration  with  Selective  Service  by 
providing  the  results  of  a  data  match 
with  the  Selective  Service  System;  or 

(ii)  In  the  absence  of  confirmation  as 
provided  in  paragraph  (a)(13)(i)  of  this 
section  and  within  a  deadline  to  be  set 
by  the  institution  of  no  less  than  30  days 
from  the  date  the  institution  receives  the 
output  document,  a  Statement  of 
Registration  Status  or  other  evidence  in 
accordance  with  §668.33; 

(14)  For  purposes  of  the  FFEL,  Federal 
Direct  Student  Loan,  and  Federal 
Perkins  Loan  programs,  is  not  an 
incarcerated  student  at  the  time  funds 
are  delivered  or  disbursed, 

(15)  Is,  if  enrolled  in  a 
telecommunications  or  correspondence 
course,  enrolled  in  a 
telecommunications  or  correspondence 
course  that  is  part  of  an  educational 
program  leading  to  an  associate, 
bachelor's,  or  graduate  degree:  and 

(16)  Except  for  residents  of  the 
Republic  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia,  or  the 
Republic  of  Palau.  has  a  correct  social 
security  number  that  has  been  verified 
in  accordance  with  the  requirements  of 
paragraph  (i)  of  this  section; 
***** 

(i)  Socja/secunfy  number  The 
Secretary  verifies  a  social  security 
number  provided  by  a  student  to  an 
eligible  institution  and  shall  enforce  the 
following  conditions; 

(1)  An  institution  shall  not  deny, 
reduce,  delay  or  terminate  a  student's 
eligibility  for  assistance  under  the  title 
rv,  HEA  programs  because  social 
security  number  verification  is  pending; 

(2)  U  the  institution  receives  an 
output  document  from  a  student 
indicating  that  the  Secretary  has 
determined  that  the  student's  social 
security  number  is  correct,  the 
institution  shall  not  require  the  student 
to  produce  other  evidence  to  confirm 
that  the  student's  social  security  number 
is  correct,  unless  the  institution — 

(i)  Has  documentation  that  conflicts 
with  the  social  security  number  status 
reported  on  the  output  document;  or 

(ii)  Has  reason  to  believe  the  output 
document  is  incorreci. 

(3)  If  the  institution  receives  an 
output  document  from  a  student 
indicating  that  the  Secretary  has 
determined  that  the  social  security 


number  provided  to  the  institution  by 
the  student  is  incorrect,  or  that  the 
Secretary  was  unable  to  confirm  that  the 
social  security  number  provided  to  the 
institution  by  the  student  is  correct,  the 
institution — 

(i)  Shall  provide  the  student  an 
opportunity,  within  a  deadline  of  at 
least  30  days  from  the  date  the 
institution  receives  the  output 
document,  to  provide  clear  and 
convincing  evidence  to  verify  that  the 
student  has  a  correct  social  security 
number;  and 

(ii)  May  disburse  any  combination  of 
title  rv,  HEA  program  funds,  employ  the 
student  under  the  Federal  Work-Study 
Program,  or  certify  a  Federal  Stafford, 
Federal  PLUS.  Federal  SLS.  or  Federal 
Direct  Student  loan  application  for  the 
student  upon  making,  based  on  the 
evidence  provided  for  in  paragraph 
(i)(3)(i)  of  this  section,  a  determination 
that  the  social  security  number  provided 
by  the  otherwise  eligible  student  to  the 
institution  is  correct;  and 

(iii)  Shall  report  the  student's  correct 
social  security  number  to  the  Secretary 
if  the  correct  social  security  number 
differs  from  the  social  security  number 
previously  reported  by  the  student  to 
the  Secretary 

(4)  If  a  student  fails  to  submit  the 
documentation  by  the  deadline 
established  in  accordance  with 
paragraph  (i)(3)(i)  of  this  section,  the 
institution  may  not  disburse  to  the 
student,  or  certify  the  student  as  eligible 
for.  any  title  IV,  HEIA  program  funds  for 
that  period  of  enrollment  or  award  year; 
employ  the  student  under  the  Federal 
Work-.Study  Program;  or  certify  a 
Federal  Stafford,  Federal  PLUS.  Federal 
Direct  Student  Loan,  or  Federal  SLS 
loan  application  for  the  student  for  that 
period  of  enrollment. 

(5)  If  the  Secretary  determines  that  the 
social  security  number  provided  to  an 
eligible  institution  by  a  student  is 
incorrect,  and  the  institution  has  not 
made  a  determination  under  paragraph 
(i)(3)  of  this  section,  and  a  loan  has  been 
guaranteed  for  the  student  under  the 
Federal  Family  Education  Loan 
Program,  the  institution  shall  notify  and 
instruct  the  lender  and  guaranty  agency 
making  and  guaranteeing  the  loan, 
respectively,  to  cease  further 
disbursements  of  the  loan,  until  the 
Secretary  or  the  institution  determines 
that  the  social  security  number  provided 
by  the  student  is  correct,  but  the 
guaranty  shall  not  be  voided  or 
otherwise  nullified  with  respect  to 
disbursements  made  before  the  date  that 
the  lender  and  the  guaranty  agency 
receive  the  notice, 

(6)  Nothing  in  this  section  shall 
permit  the  Secretary  to  take  any 
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compliance,  disallowance,  penalty  or 
other  regulator}-  action  against — 

(i)  Any  institution  of  higher  education 
with  respect  to  any  error  in  a  social 
security  number,  unless  the  error  was 
the  resuh  of  fraud  on  the  part  of  the 
institution;  or 

(iil  Any  student  with  respect  to  any 
error  in  a  social  security  number,  unless 
the  error  was  a  result  of  fraud  on  the 
part  of  the  student. 

(j)  Specia]  provisions  regarding 
telecommunications  and 
correspondence  courses.  (1)  A  student 
enrolled  in  an  educational  program  at 
an  eligible  institution  (other  than  an 
institution  that  meets  the  definition  in 
section  521(4)(C)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  that  is  offered  in  whole 
or  in  part  through  telecommunications 
and  leads  to  a  recognized  associate, 
bachelor's,  or  graduate  degree  conferred 
by  the  institution  is  not  enrolled  in 
correspondence  courses  unless  the  total 


amount  of  telecommuhications  and 
correspondence  courses  at  the 
institution  equals  or  exceeds  50  percent 
of  all  courses  delivered  at  that 
institution. 

(2)  The  percentage  provided  in 
paragraph  (jKl )  of  this  section  is 
calculated  by  companng  the  total 
number  of  correspondence  and 
telecommunications  courses  deuvered 
during  the  preceding  award  year  with 
the  total  number  of  all  courses  delivered 
during  that  award  year.  If  an  institution 
delivers  the  same  course  m  person,  by 
telecommunications,  or  by 
correspondence,  the  Secretar)'  considers 
each  delivery  of  the  course  by  the 
institution  to  be  a  separate  course  for 
purposes  of  this  calculation. 

(3)  A  student  is  subject  to  reduced 
eligibility  for  title  IV,  HEA  assistance  if 
the  financial  aid  administrator 
determines  under  the  discretionary 
authority  provided  in  section  479A  of 
the  HEA  that  the  student's 


telecommunications  instruction  results 
in  a  substantially  reduced  cost  of 
attendance  to  the  student. 

(k)  Program  of  study  abroad.  (1)  An 
otherwise  ehgible  student  who  is 
engaged  in  a  program  of  study  abroad  is 
eligible  to  receive  title  IV,  HEA 
assistance  if — 

(i)  The  student  maintains  enrollment 
in  an  eligible  institution  during  his  or 
her  program  of  study  abroad,  and 

(ii)  The  eligible  institution  approves 
the  program  of  study  abroad  for 
academic  credit  at  the  eligible 
institution. 

(2)  The  study  abroad  program  need 
not  be  required  as  part  of  the  student's 
degree  program. 

§668.131     [Amended] 

4  Section  668.131  is  amended  by 
removing  the  definition  of  Output 
document. 
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Administration  on  Aging 
See  Aging  Administration 

Aging  Ad.Tiinistration 

PROPOSED  RULES 
Grants; 

State  and  community  programs  on  aging,  12728-12738 
NOTICES 

White  House  Conference  on  Aging;  recognition  of  activities, 
12609-12610 

Ag-icu  tura!  Marketing  Se'^ice 

PuLE5 

Olives  grovvTi  in  California,  12526-12527 

Onions  (Vidalia)  grown  in  Georgia,  12527-12528 

Orangos,  grapefruit,  tangerines,  and  tangelos  grown  in 

Florida;  and  grapefruit,  imported,  12523-12524 
Pears  (winter)  grown  in  Oregon  et  al.,  12524-12526 
Rp.isins  produced  from  grapes  grown  in  California,  12528- 

12530 
PROPOSED  RULES 
Onions  (Vidalia)  grown  in  Georgia,  12554-12555 

Agricultjral  Stabilization  and  Conservation  Service 

NOTICES 

Warehouses,  licensed;  list  availability,  12580 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Stabilization  and  Conservation  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  12580 

Alaska  Poser  Administration 

NOTICES 

Wholesale  power  rates: 
Snettisham  Project,  12591-12593 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSFD  PULES 
Alcoholic  beverages: 
Wine,  labehng  and  advertising — 
Reserve;  definition,  12566-12567 

Ar!8,-r:al  and  Plant  Health  Inspectcn  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Rinderpest  and  foot-and-mouth  disease;  disease  status 
change — 
Korea.  12533-12535 
Swine  vesicular  disease;  pork,  and  pork  products  from 
countries  where  disease  is  known  to  exist,  12535- 
12536 


Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  swine — 
Whole  herds  of  swine  depopulated  because  of 

brucellosis;  fair  market  value  payment,  12530- 
12533 
PROPOSED  RULES 

Plant-related  quarantine,  domestic: 
Citrus  canker,  12553-12554 

Army  Department 

PROPOSED  RULES 

Army  ciaims  system;  investigation,  processing,  and 

settlement  of  claims,  12650-12726 
NOTICES 
Meetings: 

Science  Board,  12585-12586 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.; 
Capital  expenditures;  annual,  12584 

Children  and  Families  AcJmm^strat.'on 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  12610 

Coast  Gu^rd 

RULES 

Recreational  vessels;  fees;  correction,  12549-12550 
NOTICES 

Marine  safety  issues  related  to  uninspected  towing  vessels, 
meeting  and  study  availabihty,  12634-12635 

Commerce  Department 
See  Censas  Bur^jdU 

See  Litemational  Trade  Administration 
See  Nation^  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  12583-12584 

Defense  Department 
See  Army  Department 
NOTICES 
Meetings: 
Dependents'  Education  Advisory  Council,  12585     • 

Drug  E-^^o'-cairent  Administration 

PROPOSED  RULES 

Chemical  Diversion  and  Trafficking  Act  of  1988; 
implementation: 
Fphedrinp;  fhrf^shold  elimination,  12562-12563 

Educai.on  De-panment 

NOTICES 
Meetings: 
National  Asspssment  Governing  Board,  1258f 

Energy  Department 

See  Alaska  Power  Administration 
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See  Energy  EfBciency  a.nd  Renewable  Energ>-  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements.  12595 
Environmental  statements;  availability,  etc.: 
Savannah  Rjver  Site.  SC;  interim  management  of  nuclear 
matenals,  12588-12591 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

(  onsumer  product  test  procedures;  waiver  petitions: 
Goodman  Manufacturing  Co.,  12586-12588 

Environmental  Protection  Agency 

PROPOSED  RULES 
Ai:  programs: 
Pulp,  paper,  and  paperboard  industries;  effluent 

limitations  guidelines,  pretreatment  standards,  and 
new  source  performance  standards;  correction. 
12567-12569 
NOTICES 

A;r  qualitv.  prevention  of  significant  deterioration  (PSD): 
Femut  determinations,  etc. — 
Reg:on  11,  12595-12596 
Region  in.  12596-12597 
Confidential  business  information  and  data  transfer  to 

contractors,  12597-12598 
Pesticide  registration,  cancellation,  etc.: 
Boric  acid  and  sodium  salts,  etc..  12598-12599 
Dupont  Krenite  Brush  Control  Agent,  etc..  12599-12601 
Union  Carbide  Chemicals  &  Plastics  Co.,  Inc.,  12601- 
12602 
Technology  innovation  strategy  and  environmental 
technology  initiative  program  plan;  documents 
availability 
Meetings,  12602-12604 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  12604-12606 

Federal  Aviation  Administration 

PROPOSED  RULES 
.Airworthiness  directives: 

Boeing,  12560-12562 

McDonneil  Douglas.  12558-12560 
National  Park  System;  effects  of  aircraft  overflights  on 
national  parks.  12740-12745 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

New  Mexico.  12550-12551 
PROPOSED  RULES 
PractRC  a.nd  procedure: 

Regulatory  fees  for  fiscal  year  1994;  assessment  and 
collection,  12570-12578 
NOTICES 

i  qual  employment  opportunity  rules;  broadcast  stations; 
forfeitures  and  violations  assessment  giiidehnes, 

i2rioe>-i26n8 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12647  , 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co.,  12593 


Gaviota  Terminal  Co.,  12593 

Tennesse  Gas  Pipeline  Co.,  12593-12594 

Texas  Gas  Transmission  Corp,.  12594 

Transcontinental  Gas  Pipe  Line  Corp.,  12594-12595 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Banc  One  Corp..  12608-12609 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Importation,  exportation,  and  transportation  of  vvildUfe:* 
Humane  and  healthful  Uansportation  to  U.S.  of  wild 
mammals  and  birds,  12578-12579 
Wild  Bird  Conservation  Art  of  1992;  implementation. 

12784-12793 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Alamosa  and  socorro  springsnails.  12621-12622 
Endangered  and  threatened  species  permit  applications, 
*    12621 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products; 

Salinomycin.  12547 
Human  drugs: 
Antibiotic  drugs — 
Cefmetazole  and  cehnetazole  sodium  injection.  12545- 
12547 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection; 
Beef,  lamb,  and  pork  cuts;  use  of  ascorbic  acid,  etc.. 
12536-12539 
NOTICES 
Meat  and  poultry  inspection: 

Animals  connected  with  biotechnological  research;  policy 

statement  update.  12582-12583' 
Retail  store  e.xemptions;  dollar  limitations  adjustment. 
12583 

Forest  Service 

NOTICES 

Environmental  statements,  availability,  etc.: 
White  River  National  Forest,  CO,  12580-12582 

Government  Printing  Office 
NOTICES 
Meetings: 
Depository  Library  Council.  12609 

Health  and  Human  Services  Department 

See  Aging  .Administration 

See  Children  and  Families  .Administration 

See  Food  and  Dmg  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  .Administration 

See  National  Institutes  of  Health 

See  Social  Security  Administration 

Health  Care  Financing  Administration 

NOTICES 

Medicaid  and  medicare; 
Program  issuances  and  coverage  decisions:  quarterly 
listing,  12610-126TR 
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Heatth  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availabilitv,  etc.: 
Acquired  Immune  Deficiency  SvTidrome  (AIDS) — 
Regional  education  and  training  centers  program, 
12618-12619 

Interior  Department 
See  Fish  and  Wildlife  Ser\ice 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 
Excise  taxes: 

Gasoline  and  diesel  fuel  registration  requirements: 
correction,  12549 
Income  taxes: 

Arciirarv-related  penaifv.  12547-12549 
PROPOSED  RULES 
Income  taxes: 

.Arrurary-rejaled  penalty,  hearing.  12563-12566 

International  Trade  Administration 

NOTICES 

Counter\ ailing  duties. 
Softwood  lumber  products  h-om — 
Canada,  12584 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Missouri  Pacific  Railroad  Co..  12622-12623 

James  Madison  Memorial  Fellowship  Foundation 

NOTICES 

Faculty  representative  appointment  information  collection, 

12623 
Fellowship  application  forms:  information  request.  12623- 

12625 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Pension  and  Welfare  Benefits  .Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Oregon:  correction,  12648 
PROPOSED  PULES 
Minerals  management: 
Onshore  oil  and  gas  operations;  Federal  and  Indian  oil 
and  gas  leases — 
Order  No.  5;  gas  measurement.  12570 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Colorado;  correction,  12648 

Legal  Services  Corporation 

PULES 

Legal  assistance  eiigibihty,  income  levels,  12550 
Nationat  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations.  12635-12639 


Motor  vehicle  safetv  standards;  exemption  petitions,  etc. 
Ford  Motor  Co.,  12635 


National  Institute  of  Standards  ana  Tec^^^oiogy 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Manufacturing  extension  partnership  program,  12776- 
12781 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Acquired  Immunodeficiency  Syndrome  Program 

Advisory  Committee,  12619 
National  Cancer.Institute,  12619-12620 
National  Heart,  Lung,  and  Blood  Institute,  12620 
Research  Grants  Division  Behavioral  and  Neurosciences 

Special  Emphasis  Panel,  12620-12621 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  12551-12552 
NOTICES 
Permits: 

Marine  mammals.  12584-12585 

National  Park  Service 
PROPOSED  RULES 
National  Park  System: 
Aircraft  overflights;  effects  on  national  parks,  12740- 
12745 
NOTICES 

Concession  contracts  and  permits;  sample  prospectus  and 
related  guidelines;  availabilty,  12622 

Nuclear  Regulatory  Commission 

RULES 

Fee  schedules;  revision;  and  U.S.  Court  of  Appeals 
decision: 
Nonprofit  educational  institutions;  generic  exemption 
f'-om  annual  fees,  restoration,  12539-12543 
PROPOSED  RULES 

Fee  policv;  changes.  12555-12558 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Research  at  educational  institutions  and  exchange  of 
information.  12626-12628 
Uranium  mill  tailing  sites,  reclamation  plans;  license 
amendment  requests: 
Quivira  Mining  Co..  12628-12629 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Washington.  12629-12630 

Pension  and  Weitare  Benefits  Administration 

NOTICES 
Meetings. 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  12625-12626 

PuDiic  health  Service 

.See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 
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St^-LTities  and  Exchange  Commission 

RULES 

Orga.oization,  functions,  and  authority  delegations; 
Regional  Directors  et  al. 
Correction.  12S4.^ 
Securities; 

Municipal  securities  issuers  and  others;  disclosure 
obligations;  interpretation.  12748-12758 

FRCPCSEU  RUlES 

Securities: 
Municipal  securities  disclosure,  12759-12767 
Three  day  settlement  period  transactions  confirmation 
and  adequacy  and  readability  of  customer  periodic 
statements;  disclosure.  12767-12774 

NCICES 

Self- regulatory  organizations;  proposed  rule  changes: 
National  Securities  Clearing  Corp.,  12630-12631 
Pacific  Stock  Exchange.  Inc..  12631-12632 

S.T.aii  Business  Administration 

NCTlCt  o 

Meetings;  district  and  regional  advisory  councils: 

Arkansas.  12632 

New  York,  12632 
Regulatory  reform  project.  12633-12634 
Applications,  bearings,  detenninations.  etc.: 

Pacific  Capital.  LP.,  12634 

Social  Security  Administration 

RULES 

Supplemental  security  income; 

Replacement  of  lost,  damaged,  or  stolen  excluded 
resources  (Hurricane  Andrew^,  12544-12545 

Transportation  Department 

See  Codst  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 
See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Ser\'ice 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  12639-12640 


■United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
Enrichment  programs  for  self-sponsored  international 
students  and  U.S. -government-sponsored 
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Federal  Register 

Vol.  59,  No.  52 
Thursday,  March  17,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  reguiafc^'  documents  having  general 
a.poficabtlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  trie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  905  and  944 

[Docket  Nos.  FV93-«05-3-FIR  and  FV93- 
944_2-f|R] 

Oranges,  Grapefruit  Tangerines,  and 
Tangelos  Grown  In  Florida  and 
Imported  Grapefruit;  Relaxation  of  the 
Minimum  Size  Requirement  for  Red 
Seedless  Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 

U.SDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  two  interim  final  rales  that 
relaxed  the  minimum  size  requirement 
to  3  Vi6  inches  in  diameter  (size  56)  for 
domestic  shipments  of  Florida  red 
seedless  grapefruit  and  for  red  seedless 
grapefruit  imported  into  the  United 
States.  This  rule  enables  handlers  in 
Florida  and  importers  to  continue  to 
ship  size  56  red  seedless  grapefruit  for 
the  entire  1993-94  season. 
EFFECTIVE  DATE:  April  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5331;  or  William  G.  Pimental,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven.  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905  [7  CFR  part  905]  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  undf  r  the 
Agricultural  Marketing  Agreement  Act 


of  1937.  as  amended  (7  U.S.C  601-€74). 
hereinafter  referred  to  as  the  Act. 

This  rule  is  also  issued  under  section 
8e  of  the  Act  which  provides  that 
whenever  specified  commodities, 
including  grapefruit,  are  regulated 
under  a  Federal  marketing  order, 
imports  of  these  commodities  into  the 
United  States  are  prohibited  unless  they 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodities.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulate  the  same 
commodity  produced  in  different  areas 
of  the  United  States,  the  Secretarj'  shall 
determine  which  area  the  imported 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  grapefruit  imported 
into  the  United  States  are  in  most  direct 
competition  with  grapefruit  grown  in 
Florida  regulated  under  Marketing 
Order  No.  905,  and  has  found  that  the 
minimum  grade  and  size  requirements 
for  imported  grapefruit  should  be  the 
same  as  those  established  for  grapefruit 
under  Marketing  Order  No.  905. 

The  Department  is  issuing  this  rtile  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  e.xhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 


on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruhng. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  FJFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  11,000 
producers  of  these  citrus  fruits  in 
Florida.  There  are  approximately  25 
importers  of  grapefruit  subject  to  the 
grapefrtiit  import  regulation.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  A 
minority  of  these  handlers  and  a 
majority  of  the  producers  and  importers 
may  be  classified  as  small  entities. 

This  rule  finalizes  an  interim  final 
rule  that  relaxed  the  minimum  size 
requirement  for  domestic  shipments  of 
Florida  red  seedless  grape&^it  to  3  Vie 
inches  in  diameter  (size  5b)  through 
November  6,  1994.  This  rule  will  enable 
handlers  to  continue  to  ship  size  56  red 
seedless  grapefruit  for  the  entire  1993— 
94  season.  The  interim  final  rule  was 
pubUshed  in  the  November  12,  1993, 
Federal  Register  [58  FR  59931),  and 
provided  30  days  for  interested  persons 
to  file  comments.  No  comments  were 
received. 

Section  905.306  [7  CFR  905.306] 
specifies  minimum  grade  and  size 
requirements  for  different  varioties  of 
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fresh  Florida  grapefruit.  Such 
requirements  for  domestic  shipments 
are  specified  in  §  905.306  in  Table  I  of 
paragraph  (a),  and  for  export  shipments 
in  Table  II  of  paragraph  (b)  E.xport 
requirements  were  not  changed  by  tlie 
interim  final  rule  for  Florida  grapefruit. 

The  Citrus  Administrative  Committee 
(committee)  met  September  28,  1993, 
and  unanimously  recommended  that  the 
minimum  size  requirement  for  domestic 
shipments  of  fresh  red  seedless 
grapefruit  be  rela.xed.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citrus  fniit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  comm.ittee  reports  that  it  expects 
that  the  fresh  market  demand  will  be 
sufficient  to  permit  the  shipment  of  size 
56  red  seedless  grapefruit  grown  in 
Florida  during  the  entire  1993-94 
season.  The  committee  also  expects  that 
the  overall  external  quality  of  the  fruit 
will  be  good.  The  committee  also 
expects  that  more  Florida  red  seedless 
grapefruit  will  bo  shipped  fresh  this 
season  than  last  season. 

This  rule  is  designed  to  enable  Florida 
grapefruit  shippers  to  continue  shipping 
size  56  red  seedless  grapefruit  to  the 
domestic  market  consistent  with  current 
and  anticipated  strong  demand  in  those 
markets  during  the  entire  1993-94 
season,  and  to  ma.ximize  shipments  to 
fresh  market  channels.  This  rule  is 
based  on  the  committee's  assessment  of 
the  maturity,  flavor  level,  and  size 
composition  of  this  season's  Florida  red 
seedless  grapefniit  crop  The  Florida 
seedless  grapefruit  shipping  season 
normally  begins  in  September  and 
continues  until  the  following  July. 

Minimum  size  requirements  are 
designed  to  provide  fresh  markets  with 
fruit  of  acceptable  size  and  maturity, 
thereby  maintaining  consumer 
confidence  in  fresh  Florida  grapefruit. 
This  helps  create  buyer  confidence  and 
contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
producers,  packers,  and  consumers,  and 
is  expected  to  increase  returns  to 
Florida  grapefruit  growers. 

Under  the  order  for  Florida  citrus, 
handlers  may  ship  up  to  15  standard 
packed  cartons  (12  bushels)  of  fruit  per 
day.  and  gift  packages  which  are 
individually  addressed ^and  not  ft)r 


resale,  under  exemption  provisions. 
Fruit  shipped  for  animal  feed  is  also 
exempt  under  specific  conditions.  In 
addition,  fruit  shipped  to  commercial 
processors  for  conversion  into  canned  or 
frozen  products  or  into  a  beverage  base 
are  not  subject  to  the  handling 
requirements. 

This  rule  also  finalizes  an  interim 
final  rule  that  relaxed  the  minimum  size 
requirement  for  imported  shipments  of 
red  seedless  grapefruit.  The  interim 
final  rule  was  published  in  the 
November  12,  1993,  Federal  Register 
[58  FR  59933],  and  provided  30  days  for 
interested  persons  to  file  comments.  No 
comments  were  received. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
grapefruit  under  a  domestic  marketing 
order,  imported  grapefruit  must  meet 
the  same  or  comparable  requirements. 
The  interim  final  rule  for  Florida 
grapefruit  relaxed  the  minimum  size 
requirements  for  Florida  red  seedless 
grapefruit.  Therefore  a  corresponding 
change  was  needed  in  the  grapefruit 
import  regulation. 

Minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States  are  currently  in 
effect  under  §944.106  [7  CFR  944.106). 
as  reinstated  on  July  26, 1993  (58  FR 
39428,  July  23.  1993).  The  interim  final 
rule  for  imported  grapefruit  relaxed  the 
minimum  size  requirements  for 
imported  red  seedless  grapefruit  to  3Vih 
inches  in  diameter  (size  56)  for  the 
period  November  8,  1993,  through 
November  6,  1994. 

In  accordance  with  section  8e  of  the 
Act,  the  USTR  has  concurred  with  the 
i.ssuanco  of  this  final  rule  as  it  pertains 
to  imported  grapefruit. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  relax  the  minimum  size  requirement 
for  red  seedless  grapefruit,  as  specified. 
The  Department's  view  is  that  this  rule 
will  have  a  beneficial  impact  on 
producers,  handlers,  and  importers 
since  it  will  permit  Florida  grapefruit 
handlers  to  continue  to  make  dvailable 
those  sizes  of  fruit  needed  to  meet 
consumer  needs  consistent  with  this 
season's  trop  and  market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  \<n\\  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  finalization  set  forth 
below  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


List  of  Subjects 

7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  905  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  905  and  944  continues  to  read  as 
follows: 

Authorit)':  7  U.S.C.  601-674. 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  905.306, 
which  was  published  in  the  November 
12,  1993,  Federal  Register  [58  FR 
59931],  is  adopted  as  a  final  rule 
without  change. 


PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  944.106, 
which  was  published  in  the  November 
12,  1993,  Federal  Register  [58  FR 
59933],  is  adopted  as  a  final  rule 
vnthout  change. 

Dated:  March  11,  1994. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-6149  Filed  3-16-94;  8:45  am) 

BILLING  CODE  M10-02-P 


7  CFR  Part  927 

[Docket  No.  FV93-927-1FR;  Amendment  1] 

Increase  in  Expenses;  Winter  Pears 
Grown  in  Oregon,  Washington,  and 
California 

AGENCY:  Agricultural  Marketing  Service, 

L'SDA. 

ACTION:  Final  nile;  amendment. 

SUMMARY:  This  docujnent  amends  a  final 
rule  to  authorize  an  increase  in 
expenses  for  the  Winter  Pear  Control 
Committee  (Committee)  under 
Marketing  Order  No.  927  for  the  1993- 
94  fiscal  year.  This  final  rule 
amendment  will  enable  the  Conmiittee 
to  incur  increased  e.xpenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  the 
program  are  derived  from  assessments 
on  handlers. 
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EFFECTIVE  DATE:  July  1,  1993.  through 
Jime30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dritlhany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  *^S,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
D.C.  20090-6456.  telephone:  (202)  720- 
5127;  or  Teresa  L  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division.  AMS,  USDA. 
1220  SW.  Third  Avenue,  room  369. 
Portland,  Oregon  97204,  telephone: 
(503) 326-2724. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  amendment  is  issued  under 
Marketing  Agreement  and  Order  No. 
927  (7  CFR  part  927)  regulating  the 
handling  of  winter  pears  grown  in 
Oregon  and  Washington.  The  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  amendment  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  winter  pears  grown  in  Oregon. 
Washington,  and  California  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rates  specified  herein  will  be 
applicable  to  all  assessable  pears 
handled  during  the  1993-S4  fiscal  year, 
which  began  July  1.  1993.  tiu-ough  June 
30.  1994.  This  final  rule  amendment 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary'  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  29  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 


the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  cwti 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  90  handlers 
of  winter  pears  regulated  under  the 
marketing  order  each  season  and 
approximately  1.850  winter  pear 
producers  in  Oregon,  Washington,  and 
Cahfomia.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
§  121.601]  as  those  having  annual 
receipts  of  less  than  5500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  amiual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Oregon,  Washington,  and 
California  winter  pear  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rates  for  a 
particular  fiscal  year  apply  to  all 
assessable  winter  pears  handled  from 
the  beginning  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  Oregon,  Washington,  and  California 
winter  pears.  They  are  familiar  with  the 
Committee's  needs  and  vn\h  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committee  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  pears.  Because 
these  rates  are  applied  to  actual 
shipunents.  they  must  be  established  at 
rates  which  will  provide  sufficient 
income  to  pay  the  Committee's  e.xpecfed 
expenses. 

The  Winter  Pear  Control  Committee 
met  on  June  4,  and  June  24.  1993,  and 
unanimously  recommended  total 
expenses  of  $6,933,615  for  the  1993-94 
fiscal  year.  In  comparison,  the  1992-93 


fiscal  year  expense  amount  was 
56.716,983,  which  is  $216,632  less  than 
the  recommended  amount  for  this  fiscal 
year. 

The  Coimnittee  also  unanimously 
recommended  an  assessment  rate  of 
50.45  per  standard  box,  or  equivalent 
and  a  supplemental  assessment  rate  of 
$0.04  per  standard  box,  or  equivalent  for 
Anjou  variety  pears.  In  comparison,  the 
1992-93  pear  assessment  rate  was  $0.43 
per  standard  box,  or  equivalent  and 
50.09  for  the  supplemental  assessment 
rate  on  /aijou  variety  pears.  This 
represents  a  $0.02  increase  and  $0.05 
decrease,  respectively,  in  the  assessment 
rates  recommended  for  this  fiscal  year 
because  the  current  rates  should 
generate  sufficient  income  to  cover  the 
increased  expenses. 

Major  expense  categories  for  the 
1993-94  fiscal  year  include  $4,937,803 
for  advertising,  $566,433  for 
contingency,  $422,826  for  Ethoxyquin 
data  research,  and  $174,775  for  salaries 
and  benefits.  Comparable  1992-93 
budgeted  expenses  are  54,562,500, 
$490,578,  $855,000,  and  5160,905, 
respectively. 

The  Committee's  approved  1993-94 
fiscal  year  expenses  and  assessment 
rates  were  adopted  in  a  final  rule  and 
published  in  the  Federal  Register  (58 
FR  54926,  October  25,  1993). 

On  December  1,  1993,  the  Committee 
conducted  a  mail  ballot  and  on  a  vote 
of  13  in  favor  and  1  opposed, 
recommended  to  increase  expenses  to 
$7,931,925.  This  is  a  5998,310  increase 
in  expenses  from  the  previously 
approved  1993-94  budget.  No  changes 
in  the  approved  assessment  rates  were 
recommended  because  the  current  rates 
should  generate  sufficient  income  to 
cover  the  increased  expenses. 

The  increase  is  deemed  necessary  by 
the  Committee  because  the  crop 
estimate,  which  is  now  approximated  at 
15,250.000  standard  boxes  of  winter 
pears  was  underestimated  by  nearly  2 
million  boxes.  Due  to  the  larger  crop, 
additional  funding  in  major  categories  is 
needed.  This  includes  a  total  of 
$639,322  for  contingency,  $5,718,750 
for  paid  advertising.  $305,000  for  winter 
pear  improvement.  5305,000  for  SOPP,  ^ 
and  $484,000  for  Ethoxyquin  data 
research  which  represent  increases  of 
$72,889,  $780,947,  $41,650;  $41,65),. 
and  $61,174  respectively,  from  the 
previously  approved  budget. 

This  action  will  not  impose  additi  mal 
costs  on  handlers  because  the 
previously  established  assessment  rates 
are  not  being  changed.  Further,  the 
increased  expenses  should  benefit  tha 
industry  by  assisting  in  marketing  a 
record-large  crop.  Therefore,  the 
Administrator  of  the  AMS  has 
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determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
that  the  specified  expenses  for  the 
marketing  order  covered  in  this  final 
rule  amendment  are  reasonable  and 
likely  to  be  incurred  and  that  such 
expenses  and  the  specified  assessment 
rates  to  cover  such  expenses  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedure  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  d*>s 
after  publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  conduct  a  more 
aggressive  advertising  and  promotional 
program  to  market  the  largest  crop  in 
the  industry's  history:  (2)  the  marketing 
season  is  well  underway  and  further 
delays  in  authorizing  this  increase  in 
expenditures  would  reduce  the 
program's  effectiveness;  (3)  handlers  are 
aware  of  this  action  and  need  no 
additional  time  to  comply  because  the 
assessment  rates  are  not  being  changed; 
(4)  no  comments  were  received  during 
the  rulemaking  proceeding  to  establish 
the  assessment  rates  for  the  current 
fiscal  year  which  remain  unchanged  by 
this  action;  and  (5)  no  useful  purpose 
would  be  served  by  delaying  this  action. 

List  of  Subjects  in  7  CFR  Pari  927 

Marketing  agreements.  Fears. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  amended  as 
follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CALIFORNIA 

1  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  927.233  is  revised  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 


§  927.233    Expenses  and  assessment  rates. 

Expenses  of  $7,931,925  by  the  Winter 
Pear  Control  Committee  are  authorized 
and  an  assessment  of  $0.45  per  standard 
box.  or  equivalent,  on  assessable  winter 
pears  and  a  supplemental  assessment  of 
$0.04  per  standard  box.  or  equivalent, 
on  assessable  Anjou  variety  pears  are 
established  for  the  fiscal  year  ending 
June  30. 1994.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  March  11,  1994. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-6146  Filed  3-16-94;  8:45  am] 

BIUJNG  CODE  3410-02-P 


7  CFR  Part  932 

[Docket  No.  FV93-932^  IFR] 

Olives  Grown  In  California;  Expenses 
and  Assessment  Rate  for  1994  Fiscal 
Year 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  California 
Olive  Committee  (Committee)  under 
M.O.  No.  932  for  the  1994  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
this  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  January  1 , 
1994,  through  December  31. 1994. 
Comments  received  by  April  18,  1994 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  WTitten  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division.  AMS.  USDA.  P.O.  Box  96456. 
room  2523-S.  Washington.  DC  20090- 
6456;  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone:  (202)  720- 
5127;  or  Terry  Vawter.  California 
Marketing  Field  Office.  Fruit  and 


Vegetable  Division.  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
California  93721.  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
932  (7  CFR  part  9321.  as  amended, 
regulating  the  handling  of  olives  grown 
in  California.  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  olives  grown  in  California  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
olives  handled  during  the  1994  fiscal 
year,  beginning  January  1,  1994.  through 
December  31,  1994.  This  interim  final 
rule  will  not  preempt  any  stale  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  e.xhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdir.tion  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Federal  Register  /   Vol.  59,  No.  52  /  Thursday.  March  17.  1994  /  Rules  and  Regulations        12527 


Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5  handlers  of 
olives  regulated  under  the  marketing 
order  each  season  and  approximately 
1,350  olive  producers  in  California. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  |13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
S500.000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  53,500,000  None 
of  the  handlers  may  be  classified  as 
small  entities.  The  majority  of  the 
producers  may  be  classified  as  small 
entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  app^y  to  all  assessable  olives 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  California  olives.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committee  s 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  olives.  Because  that  rate  is 
applied  to  actual  shipments,  if  must  be 
established  at  a  rate  which  will  provide 
sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  California  Olive  Committee  met 
on  December  14,  1993,  and 
unanimously  recommended  a  total 
expense  amount  of  53,748.290,  for  its 
1994  budget.  This  is  5928,530  more  in 
expenses  than  the  previous  year.  The 
increase  is  primarily  due  to  additional 
funding  for  market  development. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
527.21  per  ton  for  the  1994  fiscal  year, 
which  is  51.46  more  in  the  assessment 
rate  from  the  1993  fiscal  year.  The 
assessment  rate,  when  applied  to 
anticipated  shipments  of  101 ,000  tons, 
would  yield  52,748,210  in  assessment 
income.  This,  along  with  approximately 
51,000.000  from  the  Committee's 


authorized  resenes  will  be  adequate  to 
cover  estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  51,150,000  for  the 
market  expansion  program,  5990.860  for 
consumer  affairs,  and  5173.730  for 
salaries.  Funds  in  the  reser\'e  at  the  end 
of  the  fiscal  year,  estimated  at  5300,000 
will  be  within  the  maximum  permitted 
by  the  order  of  one  fiscal  year's 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because;  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  began  January  1,  1994,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  year 
apply  to  all  assessable  olives  handled 
during  the  fiscal  year; 

(3)  handlers  are  aware  of  this  action 
which  was  recommended  by  the 
Committee  at  a  pubfic  meeting;  and  (4) 
this  interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 


PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  932.227  is  added  to  read 
as  follows: 

§932.227    Expenses  and  assessment  rate. 

Expenses  of  53,748,290  by  the 
California  Olive  Committee  are 
authorized  and  an  assessment  rate  of 
527.21  per  ton  of  assessable  olives  ts 
established  for  the  fiscal  year  ending 
December  31,  1994.  Unexpended  funds 
may  be  carried  over  as  a  reser\'e. 

Dated:  March  11,  1994. 

Martha  B.  Ransorn, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

IFR  Doc.  94-6151  Filed  03-16-94:  8  45  anvl 
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7  CFR  Part  955 

[Docket  No.  FV94-95S-1PR) 

VIdalia  Onions  Grown  in  Georgia; 
Increased  Expenses 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  This  final  rule  increases  the 
level  of  authorized  expenses  under 
Marketing  Order  No.  955  for  the  1993- 
94  fiscal  period.  Authorization  of  these 
increased  expenses  is  needed  to  cover 
marketing  expenditures  in  excess  of 
those  authorized  in  the  Vidalia  Onion 
Committee's  (Committee)  1993-94 
budget. 

EFFECTIVE  DATE:  September  16,  1993. 
through  September  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  William  G.  Pimental,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O 
Box  2276,  Winter  Haven,  FL  33383- 
2276,  telephone  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  rulp 
is  issued  under  Marketing  .Agreement 
and  Order  No.  955  (7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia.  The  marketing 
agreement  and  order  are  effective  und'T 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the  Act 
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The  Department  is  issuing  this  rule  in 
conformance  with  E.xecutive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12788,  Civil 
Justice  Reform.  This  rjle  increases  the 
level  of  authorized  expenditures  for  the 
1993-94  fiscal  period  which  began 
Sepleraber  16.  1993.  and  ends 
September  15,  1994.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary"  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entrv  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (.WIS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  niles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Georgia  Vidalia  onions 
under  this  marketing  order,  and 
approximately  145  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  ser\'ice 
firms  are  defined  as  those  whose  annual 
receipts  are  less  Lhan  $3,500,000.  The 
majority  of  Vidalia  onion  producers  and 
handlers  may  be  classified  as  small 
entities. 


The  budget  of  increased  expenses  for 
the  1993-94  fiscal  period  was  prepared 
by  the  Vidafia  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Vidalia  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  July  22,  1993.  and 
unanimously  recommended  a  1993—94 
budget  of  $262,950.  which  included 
582,500  for  marketing.  An  interim  final 
rule  im.plementing  that  recommendation 
was  published  in  the  Federal  Register 
on  September  7,  1993  (58  FR  47023)  and 
finalized  on  December  6,  1993  (58  FR 
64103). 

The  Committee  subsequently  met  on 
February  17,  1994,  and  unanimously 
recommended  an  increase  of  $18,000  in 
its  1993-94  budget  for  the  construction 
and  purchase  of  a  new  trade  show 
booth.  The  trade  show  booth  is  expected 
to  cost  $27,000  and  will  be  used  in 
conjunction  with  the  Committee's 
Vidalia  onion  promotional  efforts.  The 
Committee  recommended  that  $9,000  of 
current  budget  money  be  used  and  that 
the  remaining  $18,000  be  taken  from  the 
authorized  reserve,  increasing  marketing 
expenses  from  $82,500  to  $100,500.  and 
increasing  the  total  budget  from 
$262,950  to  $280,950.  The  reserve, 
which  currently  totals  $187,765,  is 
within  the  maximum  permitted  by  the 
order  of  three  fiscal  periods'  expenses. 
There  are  adequate  funds  to  cover  this 
new  expenditure,  so  no  increase  in  the 
assessment  rate  was  recommended. 

Since  no  increase  in  the  assessment 
rate  is  being  recommended,  no 
additional  costs  will  be  imposed  on 
handlers.  Therefore,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessar)'. 
and  contrary  to  the  public  interest  to 


give  preliminary  notice  or  to  engage  in 
further  public  procedure  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  fiscal  period  began  on 
September  16,  1993,  and  the  Committee 
needs  to  have  approval  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  handlers  are  aware 
of  this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
pubUc  meeting;  and  (3)  no  increase  in 
the  assessment  rate  is  being 
recommended  so  no  additional  funds 
will  need  to  be  collected  from  handlers. 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  amended  as 
follows: 

PART  95&— ViDALIA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CTR 
part  955  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§955.20    [Amended] 

2.  Section  955.206  is  amended  by 
revising  "$262,950"  to  read  "$280,950". 

Dated:  March  11,  1994. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc.  94-6152  Filed  3-16-94;  8:45  am) 

BtLUNG  COOE  3410-02-P 


7  CFR  Part  S89 

[FV94-989-1IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California,  Final  Free  and  Reserve 
Percentages  for  the  1993-94  Crop  Year 
for  Natural  (Sun-Dried)  Seedless 
Raisins 

agency:  Agricultural  Marketing  Service, 

I'SDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  the  establishment  of  final 
free  and  reserve  percentages  for  1993 
crop  Natural  (sun-dried)  Seedless 
raisins.  The  percentages  are  74  percent 
free  and  26  percent  reser\'e.  These 
percentages  are  intended  to  stabilize 
supplies  and  prices  and  to  help  counter 
the  destabilizing  effects  of  the 
burdensome  oversupply  situation  facing 
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the  raisin  industry.  This  rule  was 
unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(Committee),  the  body  which  locally 
administers  the  marketing  order. 
DATES:  This  interim  final  rule  becomes 
effective  March  17, 1994,  and  applies  to 
all  Natural  (sun-dried)  Seedless  raisins 
acquired  from  the  begirming  of  the 
1 993-94  crop  year.  Comments  which 
are  received  by  April  18, 1994  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
IJSDA,  Room  2525-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  or  faxed 
to  (202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Diest,  Marketing  SpeciaUst, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  Suite  102B, 
Fresno,  California  93721;  telephone: 
(209)  437-5901  or  Richard  Lower, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  Room 
2523-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2020. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rale  is  issued  under 
marketing  agreement  and  Order  No.  989 
(7  CFR  part  989),  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.'S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  final  fi^ee  and  reserve  percentages 
may  be  established  for  raisins  acquired 
by  handlers  during  the  crop  year.  This 
rule  establishes  final  free  and  reser\e 
percentages  for  Natural  (sun-dried) 
Seedless  raisins  for  the  1993-94  crop 
year,  beginning  August  1,  1993,  through 
July  31,  1994.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws. 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  tliat  administrative 
proceedings  must  be  ^!thausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obfigation  imposed  in  connection 
vkith  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempt  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulator)'  FlexibiUty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (.AMS)  has 
considered  the  econom.ic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
ttiat  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5.000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
S500.000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  S3.500.000.  A 
majority  of  producers  and  a  minority  of 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 

The  order  prescribes  procedures  for 
computing  trade  demands  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  raisins  that  can 
be  marketed  throughout  the  season.  The 
regulations  apply  to  ail  handlers  of 
CaUfomia  raisins.  Raisins  in  the  free 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 


in  a  reserve  pool  for  the  account  of  the 
Committee,  which  is  responsible  for 
local  administration  of  the  order.  Under 
the  order,  reserve  raisins  may  be:  Sold 
at  a  later  date  by  the  Committee  to 
handlers  for  free  use;  used  in  diversion 
programs;  exported  to  authorized 
countries;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets 
noncompetitive  with  those  for  free 
tonnage  raisins. 

While  this  rule  may  restrict  the 
amount  of  Natural  (sun-dried)  Seedless 
raisins  that  enter  domestic  markets, 
final  free  and  reserve  percentages  are 
intended  to  lessen  the  impact  of  the 
oversupply  situation  facing  the  industry 
and  promote  stronger  marketing 
conditions,  thus  stabilizing  prices  and 
supplies  and  improving  grower  returns. 
In  addition  to  the  quantity  of  raisins 
released  under  the  preliminary 
percentages  and  the  final  percentages, 
the  order  specifies  methods  to  make 
available  additional  raisins  to  handlers 
by  requiring  sales  of  reserve  pool  raisins 
for  use  as  free  tonnage  raisins  under  "10 
plus  10"  offers,  and  authorizing  sales  of 
reser\'e  raisins  under  certain  conditions. 

The  Department's  "Guidelines  for 
Fruit.  Vegetable,  and  Speciahy  Crop 
Marketing  Orders"  specifies  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 
goal  is  met  by  the  establishment  of  a 
final  percentage  which  releases  100 
percent  of  the  computed  trade  demand 
and  the  additional  release  of  reserve 
raisins  to  handlers  under  "10  plus  10" 
offers.  The  "10  plus  10"  offers  are  two 
simultaneous  offers  of  reserve  pool 
raisins  which  are  made  available  to 
handlers  each  season.  For  each  such 
offer,  a  quantity  of  raisins  equal  to  10 
percent  of  the  prior  year's  shipments  is 
made  available  for  free  use. 

Pursuant  to  §  989.54(a)  of  the  order, 
the  Committee  which  is  responsible  for 
local  administration  of  the  order,  met  on 
August  16. 1993.  to  review  shipment 
and  inventory  data,  and  other  matters 
relating  to  the  supplies  of  raisins  of  all 
varietal  types.  The  Committee  computed 
a  trade  demand  for  each  varietal  type  for 
which  a  free  tonnage  percentage  might 
be  recommended.  The  trade  demand  is 
90  percent  of  the  prior  year's  shipments 
of  free  tonnage  and  reserve  tonnage 
raisins  sold  for  free  use  for  each  varietal 
type  into  all  market  outlets,  adjusted  by 
subtracting  the  carryin  of  each  varietal 
type  on  August  1  of  the  current  crop 
year  and  by  adding  to  the  trade  demand 
the  desirable  carryout  for  each  varietal 
type  at  the  end  of  that  crop  year.  As 
specified  in  §  989.1 54,  the  desirable 
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carr>'out  for  each  varietal  type  shall  be 
equal  to  the  shipments  of  free  tonnage 
raisins  of  the  prior  crop  year  during  the 
months  of  August,  September,  and  one 
half  of  October.  If  the  prior  year's 
shipments  are  Uraited  because  of  crop 
conditions,  the  total  shipments  during 
that  period  of  time  during  one  of  the 
three  years  preceding  the  prior  crop  year 
may  be  used.  In  accordance  with  these 
provisions,  the  Committee  computed 
and  announced  a  1993-94  trade  demand 
of  282.909  tons  for  Natural  (sun-dried) 
Seedless  raisins. 

As  required  under  §  989.54fb)  of  the 
order,  the  Committee  met  on  October  5, 
1993.  and  computed  and  announced  a 
prehminar>'  crop  estimate  and 
preliminary  free  and  reserve  percentages 
for  Natural  (sun-dried)  Seedless  raisins 
which  released  85  percent  of  the  trade 
demand  since  field  pricf^s  had  been 
established.  The  preliminary  crop 
estimate  and  preliminary'  free  and 
reserve  percentages  were  as  follows: 
387,947  tons,  and  62  percent  free  and  38 
percent  reserve.  Also  at  that  meeting, 
the  Committee  computed  and 
announced  preliminary  crop  estimates 
and  preliminary  free  and  reserve 
percentages  for  Dipped  Seedless.  Oleate 
and  Related  Seedless.  Golden  Seedless. 
Zante  Currant.  Sultana.  Muscat. 
Monukka,  and  Other  Seedless  raisins. 
On  November  15, 1993.  the  Committee 
decided  that  volume  control  percentages 
only  were  warranted  for  Natural  (sun- 
dried)  Seedless  raisins,  which  would 
remain  at  62  percent  free  and  38  percent 
reserv-e.  It  determined  that  the  supplies 
of  the  other  varietal  types  would  be  less 
than  or  close  enough  to  the  computed 
trade  demands  for  each  of  these 
varietals  or  could  be  substituted  to 
relieve  anticipated  shortages  in  some 
size  ranges  of  Natural  (sun-dried) 
Seedless  raisins  used  for  baking.  In  view 
of  these  factors,  volume  control 
percentages  would  not  be  necessary  to 
maintain  market  stability. 

Pursuant  to  §  989.54(c).  the 
C:o.mmittee  may  adopt  interim  free  and 
reserve  percentages.  Interim  percentages 
may  release  less  than  the  computed 
trade  demand  for  each  varietal  type. 
Inle.rim  percentages  for  Natural  (sun- 
dried)  Seedless  raisins  of  73.75  percent 
free  and  26.25  percent  reserve  were 
computed  and  announced  on  January 
13.  1994.  That  action  released  most,  but 
not  all  tlie  computed  trade  demand  for 
Natural  (sun-dried)  Seedless  raisins. 

Under  §  989.54(d)  of  the  order,  the 
Committee  is  required  to  recommend  to 
the  Secretary,  no  later  than  February  15 
(if  each  crop  year,  final  free  and  reserve 
percentages  which,  when  applied  to  the 
final  production  estimate  of  a  varietal 


type,  will  tend  to  release  the  full  trade 
demand  for  any  varietal  type. 

The  Committee's  final  estimate  of 
1993-94  production  of  Natural  (sun- 
dried)  Seedless  rai*ns  is  384,501  tons. 
Dividing  the  computed  trade  demand  of 
282.909  tons  by  the  final  estimate  of 
production  results  in  a  final  free 
percentage  of  74  percent  and  a  final 
reserve  percentage  of  26  percent. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  recommendations  and 
other  information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  upon  good 
cause  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  relevant  provisions  of 
this  part  require  that  the  percentages 
designated  herein  for  the  1993-94  crop 
year  apply  to  all  Natural  (sun-dried) 
Seedless  raisins  acquired  from  the 
beginning  of  that  crop  year;  (2)  handlers 
are  currently  marketing  1993-94  crop 
raisins  of  the  Natural  (sun-dried) 
Seedless  varietal  type  and  this  action 
should  be  taken  promptly  to  achieve  the 
intended  purpose  of  making  the  full 
trade  demand  quantity  computed  by  the 
Committee  available  to  handlers;  (3) 
handlers  are  aware  of  this  action,  which 
was  recommended  by  the  Committee  at 
an  open  meeting,  and  need  no 
additional  time  to  comply  with  these 
percentages;  and  (4)  this  interim  final 
rule  provides  a  30-day  period  for 
wTitten  comments  and  all  comments 
received  will  be  considered  prior  to 
finalization  of  this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  98»-RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows; 


Authority:  7  U.S.C.  601-674. 

2.  Section  989.246  is  added  to 
Subpart-Supplementary  Regulations  to 
read  as  follows: 

(Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations!. 

§  989.246    Final  free  and  reserve 
percentages  for  fie  1993-94  crop  year. 

The  final  percentages  for  standard 
Natural  (sun-dried)  Seedless  raisins 
acquired  by  handlers  during  the  crop 
year  beginning  on  August  1,  1993, 
which  shall  be  free  tonnage  and  reserve 
tonnage,  respectively,  are  designated  as 
follows: 


Free 
percent- 
age 

Reserve 
percent- 
age 

Natural  (sun-dried) 
Seedless  

74 

26 

Dated:  March  11. 1994. 
Martha  B.  Ransom. 

Acting  Deputy  Director.  Fruit  and  Vegetable 

Division. 

IFR  Dtx:.  94-6147  Filed  3-16-94;  8:45  am] 

BILUNC  CODE  3410-02-l> 


Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Parts  51  and  78 
[Docket  No.  94-007-1] 

Swine  Brucellosis 

AGENCY:  Anim.al  and  Plant  Health 
Inspection  Service.  L'SDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  indemnity  regulations  to 
provide  for  payment  at  fair  mcuket  value 
for  whole  herds  of  swine  depopulated 
because  of  brucellosis.  This  action  is 
necessary  to  eliminate  in  an  expeditious 
manner  all  swine  herds  known  to  be 
affected  with  brucellosis.  This  action 
will  also  help  ensure  that  swine 
brucellosis  is  eradicated  in  the  United 
States  within  the  next  5  years,  thus 
saving  the  Federal  government  millions 
of  dollars  in  program  costs.  This  action 
will  also  help  elimLnate  the  human 
health  risk  associated  with  swine 
brucellosis.  We  are  also  amending  tlie 
regulations  concerning  interstate 
movement  of  swine  to  require  that  all 
brucellosis-exposed  swine  from  herds 
known  to  be  affected  with  the  disease  be 
identified  with  an  eartag  before  being 
moved  interstate  from  the  herd.  This 
action  will  allow  all  handlers  of  swine 
to  take  precautions  in  handling  swine 
potentially  infected  with  brucellosis. 


Federal  Register  /  Vol.  59.  No.  52  /  Thursday,  March  17.  1994  /  Rules  and  Regulations        12531 


DATES:  Interim  rule  effective  March  17, 
1994.  CAjnsideration  uill  be  givpn  only 
to  comments  received  on  or  before  May 
16,  1994. 

ADDRESSES:  Flease  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
rPD.  .^PHIS,  USDA,  room  804,  Federal 
Buildmg,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
007-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Slrept  and  Independence 
Avenue  SVV.,  Washington,  1X2.  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  enL*^'  into  the 
comment  reading  renin. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  F.  Annelli.  National  Swine 
Epidemiologist.  Swine  Health  Staff. 
Veterinary  Ser\'ices,  APHIS.  USDA, 
suite  204.  Presidential  Building.  6565 
Belcrest  Road,  Hyattsville.  MD  20782. 
(301J  436-7767. 

SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  serious  infectious 
disease  of  swine,  cattle,  bison,  and  other 
species,  including  humans,  caused  by 
bacteria  of  the  genus  Brucella. 
Brucellosis  in  swine  is  characterized  by 
abortion,  infertility,  orchitis,  posterior 
paralysis,  and  lameness.  To  help 
prevent  the  spread  of  the  disease,  and  to 
^arlher  its  eradication,  the  regulations  in 

9  CFR  part  51  provide  for  pavment  of 
Federal  indemnity  to  owners  of  certain 
animals  destroyed  because  of 
brucellosis.  The  payment  of  indemnity 
is  intended  to  provide  owners  with  a 
financial  incentive  for  promptly 
destroying  animals  infected  with  or 
exposed  to  brucellosis.  Because  the 
continued  presence  of  brucellosis  in  a 
herd  seriously  threatens  the  health  of 
animals  in  that  herd  and  possibly  other 
herds,  the  prompt  destruction  of 
brucellosis-affected  swine  is  critical  if 
brucellosis  eradication  efforts  in  the 
United  States  are  to  succeed. 

Under  the  regulations  in  §  51.3(b)(2) 
prior  to  the  effective  dale  of  this  interim 
rule,  indemnity  payments  for  herd 
depopulation  were  made  only  for 
breeding  swine  desL'^cyed  because  of 
brucellosis,  and  were  based  on  a 
maximum  "per  head"  rate  of  $150  per 
head  for  registered,  inbred,  or  hybrid 
swine,  and  $65  per  head  for  all  other 
breeding  swine.  In  this  interim  rule,  we 
are  amending  the  regulations  to  provide 
that  in  the  case  of  whole  herd 
depopulation  of  swine,  indemnity 


payments  shall  be  paid  for  all  swine  in 
the  herd,  not  just  for  breeding  swine, 
and  at  a  fair  market  value  determined  by 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  based  on  an  appraisal 
conducted  by  an  independent  appraiser 
assigned  by  the  Administrator,  except 
that  indemnity  payments,  plus  any 
salvage,  must  not  exceed  the  appraised 
value  of  each  animal. 

Because  brucellosis  is  primarily 
transmitted  through  sexual  contact, 
swine  other  than  breeding  swine  have 
not  been  considered  to  be  significantly 
at  risk  for  transmitting  brucellosis  to 
other  swine.  Consequently,  indemnity 
has  not  been  paid  for  "feeder"  or 
"finishing"  pigs.  Recently,  however,  the 
infection  of  30  humans  with  brucellosis 
through  the  handling  of  swine  other 
than  breeding  swine  at  a  packing  plant 
in  North  Carolina  has  indicated  that 
such  swine  do  pose  a  significant  risk  of 
transmitting  brucellosis  to  swine  and 
humans. 

In  response  to  the  occurrence  of 
brucellosis  among  workers  at  the 
packing  plant,  the  Slate  of  North 
Carolina  has  ordered  that  the  plant  may 
obtain  swine  only  from  validated 
brucellosis- free  States,  or  from  validated 
brucellosis-free  herds  in  Slates  other 
than  validated  brucellosis-free  States. 
Although,  at  this  time,  the  infection  of 
humans  and  the  North  Carolina  order 
involve  only  one  packing  plant,  if  the 
problem  were  to  broaden  and  occur  at 
other  packing  plants  in  North  Carolina, 
or  to  occur  in  additional  States, 
additional  individuals  could  suffer 
significant  hardship  from  brucellosis 
infections,  and  packing  plants  and 
owners  of  herds  other  than  validated 
bmcellosis-free  herds  could  experience 
severe  economic  disruption. 

The  United  States  Animal  Health 
Association  (USAHA),  a  nationwide 
association  of  State  veterinarians  and 
industry  members,  recently  passed  a 
resolution  requesting  that  the 
Department  estabfish  the  goal  of  the 
complete  eradication  of  swine 
brucellosis  in  the  United  States  by  the 
end  of  1996.  This  resolution  was 
supported  by  the  National  Pork 
Producers  Council  (NPPC)  and  the 
American  Meat  Institute  (AMI). 
Additionally,  the  USAHA  passed  a 
second  resolution,  supported  by  NPPC 
and  AMI,  requesting  that  the 
Department  move  to  depopulate 
immediately  all  herds  of  swine  known 
to  be  sfiected  with  brucellosis  by  paying 
fair  market  value  for  all  swine  in  the 
affected  herds.  (Under  §  51.1,  a  herd 
known  to  be  affected  is  defined  as  any 
herd  in  which  any  animal  has  been 
classified  as  a  brucellosis  reactor  and 


which  has  not  been  released  from 
quarantine.) 

We  compared  the  probable  outcome 
of  following  the  USAHA  resolutions 
with  that  of  continuing  the  existing 
eradication  program,  and  concluded 
that  eradication  of  swine  brucellosis  can 
be  accomplished  more  quickly,  with 
significantly  less  expense,  by  beginning 
now  to  pay  fair  market  value  for  whole 
herd  depopulation. 

This  change  in  the  indemnity 
regulations  is  warranted  now  due  to  the 
success  of  the  existing  swine  brucellosis 
eradication  program.  During  the  fife  of 
the  program,  the  prevalence  of  swine 
brucellosis  has  been  reduced  from  15 
percent  of  the  nation's  swine  herds  to 
0.014  percent.  Currently,  only  34  herds 
nationwide  are  knowTi  to  be  affected 
with  brucellosis.  Because  the  number  of 
herds  known  to  be  affected  is  small, 
paying  fair  market  value  for  whole  herd 
depopulation  is  feasible. 

When  undertaking  whole  herd 
depopulation,  herd  owners,  where  it  is 
possible,  will  be  required  either  to 
dispose  of  the  swine  through  means 
other  than  slaughter  (e.g.,  through 
burial,  incineration,  rendering,  etc)  on 
the  premises  where  the  animals  are  held 
or  penned  at  the  time  the  indemnity  is 
approved,  or  to  move  their  swine  for 
disposal  to  another  location  when 
movement  to  the  location  is  approved, 
in  advance,  by  an  APHIS  representative. 
Paying  fair  market  value  for  whole  herd 
depopulation,  as  provided  for  in  this 
interim  rule,  will  enable  herd  owners  to 
dispose  of  swine  through  means  other 
them  slaughter  (e.g.,  through  burial, 
incineration,  rendering,  etc.).  (The  flat 
rates  provided  for  under  the  existing 
regulations  assume  that  the  herd  owner 
will  also  receive  salvage  value  at 
slaughter.)  Disposing  of  swine  through 
such  alternate  means  will  help 
eliminate  the  danger  of  spreading 
brucellosis  to  swine,  as  well  as  help 
protect  packing  plant  workers  from  the 
danger  posed  by  brucellosis-infected 
swine. 

Prior  to  the  effective  date  of  this 
interim  rule.§51.6of  the  regulations 
required  that  swine  for  which 
indemnity  was  paid  under  the 
regulations  be  slaughtered  at  a 
slaughtering  establishment.  In  order  to 
allow  for  alternative  means  of 
destruction,  wc  are  amending  §  51.6(c) 
in  this  interim  rule  to  provide  that  in 
the  case  of  indemnity  paid  for  whole 
herd  depopulation.  sv\'ine  may  be 
destroyed  on  the  premises  where  the 
animals  are  held  or  penned  at  the  time 
the  indemnity  is  approved,  or  may  be 
moved  for  destruction  to  another 
location  when  movement  to  the  location 
is  approved  in  advance  by  an  APHIS 
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rrpresentative.  We  are  also  providing 
that  in  cases  where  the  swine  are 
destroyed  other  than  at  a  slaughtering 
establishment,  the  carcasses  of  the 
swine  shall  be  disposed  of  by  burial, 
incineration,  or  other  disposal  means 
authorized  by  applicable  State  law,  and 
are  requiring  that  destruction  and 
disposition  of  animals  destroyed  other 
than  at  a  slaughtering  estabhshment  be 
performed  in  the  presence  of  an  APHIS 
representative. 

As  noted  above,  in  paying  fair  market 
value  for  whole  herd  indemnity,  every 
effort  vnll  be  made  to  dispose  of  swine 
by  means  other  than  slaughter.  In  some 
cases,  however,  when  a  packing  plant  is 
willing  to  handle  swine  from  herds 
known  to  be  affected,  when  it  has  been 
notified  of  the  arrival  of  the  swine,  and 
when  appropriate  precautions  are  taken 
to  protect  the  plant's  workers,  slaughter 
may  be  a  feasible  means  of  disposing  of 
the  animals.  As  noted  above,  in  such 
cases,  the  indemnity  paid,  plus  any 
salvage,  must  not  exceed  the  appraised 
value  of  the  swine. 

Although,  under  the  provisions  of  this 
intenm  rule,  average  indemnity  costs  for 
the  Federal  government  will  increase 
from  Si. 760  per  herd  to  $9,030  per  herd, 
the  total  cost  for  indemnity  is  expected 
to  increase  only  slightly  over  the  life  of 
the  program,  and  total  program  costs  a.^e 
expected  to  decrease  substantially. 
According  to  APHIS  projections,  the 
eradication  program  as  provided  for 
,  prior  to  this  interim  mle  would  have 
required  over  30  more  years  to 
accomplish  total  eradication,  w.ih 
projected  costs  of  almost  5600,000  for 
indemnity  and  S13  million  for 
surveillance.  In  contrast,  because  the 
provisions  of  this  interim  rule  will 
allow  for  the  quick  depopulation  of 
herds  known  to  be  affected  with 
brjceliosis.  and  therefore  increase 
program  e.'^fec'iveness,  total  eradication 
is  expected  to  be  accomplished  in  5 
years,  with  projected  costs  of  S850.000 
for  indemnity  and  $10.5  million  for 
surveillance.  Thus,  the  total  cost  of 
eradication  will  be  reduced  from  $18.6 
million  to  $1135  million,  and  the  time 
ne<:essary  to  achieve  eradication 
shortcntid  bv  more  than  25  years. 

Identifit  ation  of  Exposed  Swine  From 
Herds  Affected  With  Brucellosis 

The  regulations  in  9  CFR  part  78 
govern,  among  other  things,  the 
interstate  movement  of  swine  affected 
with  brucellosis.  Under  these 
regulations,  the  interstate  movement  of 
brucellosis  reactor  swine  and  exposed 
swine  is  subject  to  certain  restrictions. 
Among  the  restrictions  on  the 
movement  of  reactor  swine  is  the 
requirement  that  such  swine  be 


individually  identified  by  attaching  to 
the  left  ear  a  m.etal  tag  baaring  a  serial 
number  and  the  inscription,  "U.S. 
Reactor,"  or  a  metal  tag  bearing  a  serial 
number  designated  by  the  State  animal 
health  official  for  identifv'ing  brucellosis 
reactors. 

Although  part  78  does  require  that 
exposed  swine  moved  interstate  be 
accompanied  by  a  permit,  it  does  not 
require  that  e.xposed  swine  from  a  herd 
known  to  be  affected  with  brucellosis  be 
identified  with  a  metal  eartag.  However, 
because  some  swine  originating  in  a 
herd  known  to  be  affected  are  likely  to 
be  the  offspring  of  infected  sows,  and 
because  the  swine  in  the  herd  may  be 
in  e.xtended  contact  with  infected 
swine,  they  are  at  increased  risk  of  being 
infected  with  brucellosis.  Because  of 
this  increased  risk,  we  consider  it 
necessary  to  provide  that  such  swine 
can  be  readily  identified  prior  to 
slaughter.  Li  order  to  better  monitor  the 
movement  of  exposed  swine  to  ensure 
that  they  are  destroyed  and  are  not 
di\  erted  into  herds  not  affected  with 
brucellosis,  we  are  amending  §  73.32  to 
require  that  exposed  swine  from  a  herd 
known  to  be  affected  with  brucellosis 
may  be  moved  interstate  from  the  herd 
only  if  identified  in  the  same  manner  as 
reactor  swine.  This  identification  will 
facilitate  the  monitoring  of  such  swine 
until  they  are  slaughtered,  thus 
protecting  against  the  spread  of 
brucellosis  by  such  animals.  An 
additional  benefit  of  such  identification 
is  that  it  will  alert  packing  plants  to  the 
arrival  of  reactor  swine,  allowing  thera 
to  take  appropriate  handling 
precautions. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
eliminate  a  public  health  risk,  avert  a 
potentially  serious  economic  impact  on 
swine  marketing,  reduce  government 
expenses,  and  significantly  shorten  the 
time  necessary  for  the  eradication  of 
swine  bnicellosis. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register  It 
will  include  a  discussion  of  any 


comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  .\cf 

The  Department  has  reviewed  this 
rule  under  Executive  Order  12366.  The 
Pile  has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  interim  rule  provides  for 
indemnity  payment  for  whole  herd 
depopulation  of  swine  herds  known  to 
be  affected  with  brucellosis.  Prior  to  the 
effective  date  of  this  interim  rule, 
indemnity  for  herd  depopulation  was 
paid  only  for  breeding  swine  infected 
with  or  e.xposed  to  the  disease,  and  w-as 
based  on  a  ma.ximum  "per  head"  rate  of 
5150  per  head  for  registered,  inbred,  or 
hybrid  swine,  and  565  per  head  for  all 
other  breeding  swine. 

At  present  34  swine  herds  in  the 
United  States  are  known  to  be  aflected 
with  brucellosis.  This  number 
represents  0.014  percent  of  the  235,840 
swine  herds  in  this  country.  Of  the  34 
herds,  18  are  in  Florida  and  12  are  in 
Texas.  Louisiana,  Mississippi,  South 
Carolina,  and  Oklahoma  have  1  each. 
The  34  herds  known  to  be  affected  are 
all  independently  owned,  and  all  of  the 
farmers  are  considered  "small  entities" 
(annual  gross  receipts  of  $0.5  million  or 
less,  according  to  Small  Business 
Administration  size  standards). 

APHIS  cannot  require  that  farmers 
depopulate  their  herds,  so  it  is 
impossible  to  determine  exactly  how 
many  owners  will  accept  indemnity  for 
whole  herd  depopulation.  Because 
several  herds  are  in  the  final  stages  of 
brucellosis  "cleanup."  these  farmers 
may  not  choose  to  depopulate  their 
entire  herds. 

At  the  time  of  this  writing,  current 
market  values  for  the  different  classes  of 
swine  are: '  Sows,  $160;  boars,  $150; 
gilts,  $160;  feeder  pigs,  $100;  and 
suckling  pigs,  $20. 

If  owners  choose  to  depopulate  their 
entire  herds,  under  the  regulations  they 
could  start  new  operations  with  a  more 
productive  sw  ine  herd  after  a  standard 
minimum  of  30  days  of  "downtime"  for 
elimination  of  the  Brucella  bacteria  from 
the  premises  through  cleaning  and 
disinfecting.  Noninfected  sows  tend  to 
produce  more  piglets  than  do  infected 
sows. 

This  interim  rule  also  requires  that  al) 
exposed  swine  in  a  herd  kno%s'n  to  be 
affected  with  brucellosis  must  be 


■These  values  do  nol  include  poleniial  S3)\agc 
iilues  received  at  the  (i.-ne  of  slaughter. 
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identified  wilh  a  metal  eartag  before 
being  moved  interstate  from  the  herd 
known  to  be  affected.  We  estimate  that 
the  cost  of  applying  cartagb  to  exposed 
swine  in  the  average  herd  known  to  be 
affected  will  be  less  than  $50. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspoction  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Fxecutive  Order  12.''.  72 

This  progranv'^tivity  is  listed  in  the 
Catalog  of  Federa)  Domestic  Assistance 
under  No.  10.02.i  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule:  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et seq]  the  information  collection  or 
recordkeeping  requirements  included  in 
this  interim  rule  will  be  submitted  for 
approval  tc  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  and  (2) 
Clearance  Officer  OIRM,  USDA,  room 
404-VV,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  20250. 

List  of  Subjects 

9  CFR  Part  51 

Animal  diseases.  Cattle,  Hogs, 
Indemnity  payments,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle,  Hogs. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  parts  51  and  78 
are  amended  as  follows: 


PART  51— ANIMALS  DESTROYED 
BECAUSE  OF  SRUCELLOSIS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 114,  114a. 
114a-l,120,  121,  125,  134b;  7  CFR  2.17. 
2.51.  and  371.2(d). 

2. 1.1  §  51.3  paragraph  (b)(2).  the  First 
sentence  is  amended  by  adding  the 
words  "or  whose  whole  herd" 
immediately  after  the  word  '"swine", 
revising  the  second  sentence,  and 
adding  a  new  sentence  after  the  second 
sentence  to  read  as  follows: 


§  5 1 .3    Payment  to  owners  for  animals 
destroyed. 

•         *        *         »        * 

(b)*   *   * 

(2)*    *    • 

The  indemnity  shall  not  exceed  $150 
per  head  for  registered,  inbred,  or 
hybrid  breeding  swine,  and  $65  per 
head  for  all  other  breeding  swine, 
except  that  in  the  case  of  whole  herd 
depopulation,  indemnity  pajTnents 
shcill  be  paid  on  all  swine  in  the  herd 
at  fair  market  value,  as  determined  by 
the  Administrator,  based  on  an 
appraisal  conducted  by  an  independent 
appraiser  assigned  by  the  Administrator. 
In  cases  where  indemnity  is  paid  for 
whole  herd  depopulation,  indemnity 
payments,  plus  any  salvage,  must  not 
exceed  the  appraised  value  of  each 
animal.  *   *   • 

3.  In  §  51.6,  paragraph  (c)  is  revised  to 
read  as  follows: 

§51.6     Destruction  of  animals;  time  limit 
for  destruction  of  animals. 

(c)  Swme.  The  claimant  shall  be 
responsible  for  insuring  that  swine 
subject  to  this  part  shall  be  sold  under 
permit  to  a  slaughtering  establishment 
where  State  or  Federal  Meat  inspection 
is  available,  or  to  a  market  approved  by 
the  State  Animal  Health  Official,  or  to 
a  market  approved  by  the 
Administrator,  for  sale  to  such 
slaughtering  establislmient; '  except  that 
in  the  case  of  indemnity  for  whole  herd 
depopulation,  as  provided  for  in  §  51.3, 
swine  shall  be  destroyed,  if  possible,  on 
the  premises  where  the  animals  are  held 
or  penned  at  the  time  the  indemnity  is 
approved,  or  may  be  moved  for 
destruction  to  another  location  when 
movement  to  the  location  is  approved  in 
advance  by  an  .^PHIS  representative.  In 
cases  where  the  swine  are  destroyed 
other  than  at  a  slaughtering 
establishment,  the  carcasses  of  the 


^  Markets  are  approved  by  the  Administrator  in 
dccordaiice  with  §  76. 18  of  this  chapter. 


swine  shall  be  disposed  of  by  burial, 
incineration,  or  other  disposal  means 
authorized  by  applicable  State  la-.v.  The 
destruction  and  disposition  of  animals 
destroyed  in  accordance  with  this 
section  other  than  at  a  slaughtering 
establishment  shall  be  performed  in  the 
presence  of  an  APHIS  representative. 


PART  7&-BRUCELL0SIS 

4.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S  C.  lll-114a-l.  I14g. 
115,  117,120,  121.  123-126,  134b.  134f;  7 
CFR  2  17,  2.51,  and  371.2(d). 

5.  Section  78.32  is  revised  to  read  as 

follows: 

§  78.32    Brucellosis  exposed  swine. 

(a)  Brucellosis  exposed  swine  may  be 
moved  interstate  only  if  accompanied 
by  a  permit  and  only  for  immediate 
slaughter  as  follows: 

(1)  Directly  to  a  recognized 
slaughtrnng  establishment;  or 

(2)  Directly  to  a  stockyard  posted 
under  the  Packers  and  Stockyards  Act, 
as  amended  (7  U.S.C.  181  et  seq.).  or 
diiectly  to  a  market  agency  or  dealer 
registered  under  the  Packers  and 
Stockyards  Act.  for  sale  to  a  recognized 
slaughtering  establishment. 

(b)  Brucellosis  exposed  swine  from  a 
herd  kjiowTi  to  be  affected  with 
brucellosis  may  be  moved  interstate 
from  the  herd  known  to  be  affected  only 
if  such  swine  are  individually  identified 
by  attaching  to  the  left  ear  a  metal  tag 
bearing  a  serial  number  and  the 
inscription.  "U.S.  Reactor."  or  a  metal 
tag  bearing  a  serial  number  designated 
by  the  State  animal  health  official  for 
identifying  brucellosis  reactors. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0047) 

Done  in  Washington.  DC.  this  lllh  day  of 
March  1994. 
Patricia  Jensen. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
(FR  Doc.  94-6180  Filed  3-16-94;  8:45  am) 
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9  CFR  Part  94 

[Docket  No  9^-127-2] 

Change  in  Disease  Status  of  the 
Republic  of  Korea  Because  of 
Rinderpest  and  Foot-and-Mouth 
Disease 

agency;  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 
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SUMMARY:  We  are  declaring  the  Repubhc 
(if  Knn-a  free  of  rinderpest  and  foot-and- 
mouth  disease.  There  have  been  no 
outbreaks  of  foot-and-mouth  disease  in 
the  Repubhc  of  Korea  since  1934,  and 
we  have  determined  that  rinderpest  has 
never  existed  there.  We  are  also  adding 
the  Republic  of  Korea  to  a  list  of 
countries  that,  although  declared  free  of 
rinderpest  and  foot-and-mouth  disease, 
are  subject  to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
This  revision  will  remove  the 
prohibition  on  the  importation  into  the 
United  States,  from  the  RepubUc  of 
Korea,  of  live  ruminants  and  firesh. 
chilled,  and  frozen  meat  from 
ruminants,  and  will  relieve  restrictions 
on  the  importation,  from  the  Republic  of 
Korea,  of  milk  and  milk  products  from 
ruminants. 

The  Republic  of  Korea  is  not  declared 
to  be  free  of  hog  cholera  and  swine 
vesicular  disease.  Therefore,  the 
importation  from  the  Republic  of  Korea 
of  swine  and  fresh,  chilled,  and  frozen 
meat  from  swine  will  continue  to  be 
restricted  because  of  these  diseases. 

We  are  also  adding  the  Republic  of 
Korea  to  the  list  of  countries  whose 
importation  into  the  United  States  of 
llamas  and  alpacas  is  restricted. 
EFFECTIVE  DATE:  April  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
lohn  Cougill,  Staff  Vetennarian,  Import- 
Export  Products  Staff,  .National  Center 
for  Import-Kxport,  Veterinar\  Services, 
APHIS,  USDA.  room  759.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (.101)  43&-7834. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  pari  94 
(referred  to  below  as  the  regulations) 
liovern  the  importation  into  the  United 
.States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  rinderpest, 
foot-and-mouth  disease  (FMD).  bovine 
spongiform  encephalopathy,  African 
swine  fever,  hog  cholera,  and  swine 
vesicular  disease.  These  are  dangerous 
and  destructive  communicable  diseases 
of  ruminants  and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  countries  of  the  world  except 
those  listed  in  §94.1  (a)(2),  which  are 
declared  to  be  free  of  these  diseases. 

On  Nov.'mb^T  30,  1993,  we  published 
in  the  Federal  Register  (58  FR  63122- 
63123.  Ducket  No.  93-127-1)  a  proposal 
to  add  the  Repubhc  of  Korea  '  to  the  list 


'The  Republic  of  Korea  was  incorrectiv  referre.l 
to  in  ihe  proposed  rule  as  Soulh  Korea. 


in  §  94.1(a)(2)  of  countries  declared  to 
be  free  of  rinderpest  and  FMD. 

We  also  proposed  to  add  the  Republic 
of  Korea  to  the  hst  in  §94.1 1(a)  of 
countries  declared  free  of  rinderpest  and 
FMD  that  are  subject  to  special 
restrictions  on  the  importation  of  their 
meat  and  other  animal  products  into  the 
I'nited  States. 

Additionally,  we  proposed  to  add  the 
Republic  of  Korea  to  the  list  in 
§  94.1  (di(l)  of  countries  in  which 
rinderpest  or  FMD  has  been  known  to 
exist  and  that  were  declared  free  of 
rinderpest  and  FMD  on  or  after 
September  28,  1990.  All  countries 
declared  free  of  rinderpest  and  FMD  on 
or  after  September  28, 1990,  must  be 
added  to  this  list.  The  importation  or 
entry  of  llamas  and  alpacas  into  the 
United  States  from  countries  on  this  list 
is  prohibited,  unless  the  llamas  or 
alpacas  are  imported  through  the  Harry 
S  Truman  Animal  Import  Center  in 
accordance  with  9  CFR  92.435. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  January  31,  1994.  We  did 
not  receive  any  comments.  The  fads 
presented  in  the  proposed  rule  still 
provide  the  basis  for  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  Final  rule. 

EFFECTIVE  DATE:  This  is  a  substantive 
rule  that  relieves  restrictions  and, 
pursuant  to  the  provisions  of  5  U.S.C. 
553.  may  be  made  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  rule  removes  the 
prohibition  on  the  importation  into  the 
United  States,  from  the  Republic  of 
Korea,  of  ruminants  and  fresh,  chilled, 
and  frozen  meat  from  ruminants  and 
relieves  restrictions  on  the  importation, 
from  the  Republic  of  Korea,  of  milk  and 
milk  products  fro.m  ruminants.  We  have 
determined  that  approximately  2  weeks 
are  needed  to  ensure  that  Animal  and 
Plant  Health  Inspection  Service 
personnel  at  ports  of  entry  receive 
official  notice  of  this  change  in  the 
regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  15  days  after  publication 
in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
i.nder  Executive  Order  1 2866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 


This  rule  adds  the  Repubhc  of  Korea 
to  the  hst  in  part  94  of  countries 
declared  to  be  free  of  rinderpest  and 
foot-and-mouth  disease.  This  action 
relieves  restrictions  imposed  on  the 
importation  of  live  ruminants  and  fresh, 
chilled,  and  frozen  meat  of  ruminants 
from  the  Republic  of  Korea  into  the 
United  States.  This  action  does  not 
relieve  restrictions  on  the  importation  of 
live  swine  and  fresh,  chilled,  and  frozen 
meat  of  swine  because  the  Republic  of 
Korea  is  still  considered  to  be  affected 
with  hog  cholera  and  swine  vesicular 
disease. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  fresh,  chilled,  or 
frozen  meat  of  ruminants  from  the 
Republic  of  Korea  into  the  United  States 
as  a  result  of  this  rule.  In  1992,  the 
United  States  did  not  import  any  live 
ruminants  or  swine  from  the  Republic  of 
Korea.  Additionally,  only  2  metric  tons 
of  meat  and  meat  products  were 
shipped  from  the  Republic  of  Korea  to 
the  United  States.  This  accounted  for 
less  than  one-tenth  of  one  percent  of 
total  1992  meat  imports.  The  Republic 
of  Korea  is  currently  an  importer  of  beef 
and  lamb  and  does  not  produce  enough 
ruminant  meat  to  be  self-sufficient. 
Therefore,  any  effect  on  domestic  prices 
or  supplies  will  be  insignificant. 
Increases  in  imports  of  live  ruminants 
from  the  Republic  of  Korea  are  also 
unlikely  because  there  is  no  demand  in 
the  United  States  for  live  ruminants 
from  the  Republic  of  Korea  and  because 
nf  bigh  transportation  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  bren  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
( hallenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ft  seq.],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  h.ive  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 
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adopting  the  provisions  of  the  proposal 
as  a  final  rule. 


List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE).  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U  S.C  147a,  150ee.  161.  162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c.  134f,  136.  and  136a;  31 
U.S.C  9701;  42  U.S.C.  4331.  4332;  7.CFR 
2.17,  2.51,  and  371. 2(d) 

§94.1     [Amended] 

2.  Ln  §94  1,  paragraph  (a)(2)  is 
amended  by  adding  'Republic  of 
Korea,"  immediately  after  "Poland,". 

3.  hi  §94.1,  paragraph  (d)(1)  is 
amended  by  adding  "Republic  of 
Korea."  i.T,mediately  after  "Poland,". 

§94.11     [Amende<5] 

4.  In  §94.11,  the  first  sentence  in 
paragraph  (a)  is  amended  by  adding 
"Republic  of  Korea."  immediately  after 
"Repubhc  of  Ireland,". 

Done  in  Washington.  DC.  this  11  !h  (tay  of 
March  1994. 
Patricia  Jensen. 

Acting  Assistant  Serrftary.  MarketrJg  and 
Inspection  Senices. 

|FR  Doc.  94-6182  Filed  3-1&-94;  B:45  am] 

BILUNG  CODE  341(>-34-.P 


9  CFR  Part  94 
[Docket  No.  93-102-2] 

Importation  of  Pork  and  Pork  Products 
From  Countries  Where  Swine  Vesicular 
Disease  Is  Known  To  Exist 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  concerning  importation  of 
certain  cured  and  dried  pork  and  pork 
products  from  countries  where  swine 
vesicular  disease  is  known  to  exist,  to 
allow  the  bones  to  be  removed  in  the 
countr\-  where  the  pork  or  pork 
products  are  processed.  Prior  to  the 
effective  date  of  this  final  rule,  the 
regulations  required  that  bones  be 


removed  in  the  country  where  the  swine 
are  raised  and  slaughtered.  This  action 
will  give  processors  an  option  as  to 
where  bones  are  removed,  while 
continuing  to  prevent  the  introduction 
of  swine  vesicular  disease  into  the 
United  States. 

EFFECTIVE  DATE:  March  17. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill.  Staff  Vetennarian.  Import- 
Export  Products  Staff,  National  Center 
for  Import-Export,  Veterinary  Services, 
APHIS,  USDA,  room  759,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-7834. 

SUPPLEMENTARY  INFORMATION: 
Background 

Regulations  in  9  CFR  part  94  regulate, 
among  other  things,  the  importation  of 
certain  animals,  meat,  and  animal 
products  into  the  United  States.  These 
regulations  are  designed  to  prevent  the 
introduction  into  the  United  States  of 
certain  diseases  of  hvestock  and 
poultry.  Section  94.12  restricts  the 
importation  of  pork  and  pork  products 
into  tlie  United  States  from  countries 
where  swine  vesicular  disease  (SVD)  is 
known  to  exist.  In  order  to  prevent  the 
introduction  of  this  disease  into  the 
United  States,  only  pork  and  pork 
products  that  meet  conditions  detailed 
in  the  regulations  are  eligible  for  entry 
into  the  United  States. 

Prior  to  the  effective  date  of  this  final 
rule,  the  regulations  allowed  swine  to  be 
raised  and  slaughtered  in  an  SVD- free 
countr)-  and  the  meat  shipped  to  an 
SVD-infected  country  for  curing  and 
drying.  However,  if  the  resulting  cured 
and  dried  pork  or  pork  products  were  to 
be  imported  into  the  United  States,  all 
bones  had  to  be  removed  in  the  country 
of  origin,  that  is,  the  country-  where  the 
swine  were  raised  and  slaughtered.  The 
bones  could  not  be  removed  in  the 
countT)'  where  the  pork  or  pork 
products  were  cured  and  dried.  (See 
§94.12(b)(l)(iv)(A).) 

On  November  15,  1993,  we  published 
in  the  Federal  Register  (58  FR  60146- 
60147.  Docket  No.  93-102-1)  a  proposal 
to  amend  §  94.12fb){l)(iv)(A)  of  the 
regulations  to  allow  tfie  option  of 
removing  the  bones  in  the  country 
where  the  pork  and  pork  products  are 
cured  and  dried. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  Januar)-  14, 1994.  We 
received  one  comment  by  that  date.  Il 
was  from  a  veterinary  medical 
association,  and  was  in  favor  of  the 
proposed  changes. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 


Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Immediate  implementation  of  this 
rule  is  necessary  to  provide  relief  to 
those  persons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  pubUcation  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulaton 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

At  present,  Germany  is  the  only 
country  where  SVD  is  considered  to 
exist  that  exports  these  cured  and  dried 
pork  and  pork  products  to  the  United 
States.  During  1989,  approximately 
17,987  kilograms  of  cured  and  dried 
pork  and  pork  products  were  exported 
from  Germany  to  the  United  Stales.  The 
value  of  these  imports  totaled  $113,000. 

Three  facilities  in  Germany  currently 
process  cured  and  dried  pork  and  pork 
products  for  the  United  States  market. 
The  regulatory  amendments  made  final 
in  this  document  will  allow  these 
processing  facilities  to  purchase  pork 
from  SVD- free  countries  with  the  bones 
in,  and  remove  the  bones  at  the 
processing  facilities  in  Germany.  The 
amendments  will  not  have  any  impact 
on  the  domestic  pork  industry,  which  is 
valued  in  e.xress  of  S4  billion. 

We  have  been  unable  to  identify  any 
domestic  entities  that  will  be  affected  bv 
the  rule.  We  tlierefore  estimate  that  the 
rule  will  have  a  negligible  impact  on  the 
domestic  market  for  cured  and  dried 
pork  arid  pork  products. 

Under  these  circumstances,  the 
Administrates  of  the  Animal  and  Plant 
iJetltii  Inspection  Ser\'ice  has 
detcnninod  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  r^ivinwed  under 
Executive  Order  12778,  Ci\il  Justice 
Reform.  This  rule:  (1)  Preempts  ail  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  iot 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 
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Papei-work  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  spq),  the  infonnation  collection  or 
rvcordkeeping  requirements  included  in 
this  final  rale  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB).  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-001 5. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry'  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  to  read  as  follows: 

PART  94-fllNDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPtC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C  147a,  150ee.  161,  162, 
and  430,  19  U.S  C  1306.  21  U.S.C.  Ill,  114a, 
134a,  134b.  134c,  134f,  136.  and  136a;  31 
U.S.C.  9701:42  U.S.C.  4331,  4332;  7  CFR 
2  17,  2.51.  and  371.2(d). 

2.  In  §94.12,  paragraph  (b)(l)(iv)(A)  is 
rnvised  to  read  as  follows; 

§  94. 1 2    Pork  and  pork  products  from 
countries  where  swtne  vesicular  disease 
exists.  ' 

*         •        •         *         • 

(b)*  •  • 

(D*  •  • 
(iv)*   •  • 

(A)  All  bones  have  been  completely 
removed,  either  in  the  country  of  origin 
or  in  the  country  where  the  pork  or  pork 
products  are  processed;  and 

«        *        *        *        tt 

Done  in  Washir.gton.  DC,  this  llfh  day  of 
M,!rch  1994. 
Patricia  Jensen, 

Assistant  Secrstary,  Marketing  and  Inspection 
Ser.icKS. 

[FR  Doc.  94-6184  Filed  3-16-94;  8  45  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  318 

[Docket  No.  89-022F1 
RIN058^-AB15 

Ascorbic  Acid,  Erythorbic  Acid,  Citric 
Acid,  Sodium  Ascorbate,  and  Sodium 
Citrate  on  Beef,  Lamb,  and  Pork  Cuts 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Final  rule. 

SUMIKIAHV:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  permit  the  application  of  ascorbic 
acid,  erythorbic  acid,  citric  acid,  sodium 
ascorbate,  and  sodium  citrate,  singly  or 
in  combination,  to  the  surface  of  fresh 
beef  cuts  or  fresh  lamb  cuts  to  delay 
discoloration  of  such  cuts.  Use  of  these 
substances  will  result  in  the 
preservation  of  a  fresh  color  and 
appearance  throughout  the  product's 
microbiological  shelf  Ufe.  This  action  is 
in  response  to  petitions  submitted  by 
Wilson  Foods  Corporation.  In  addition, 
FSIS  is  amending  the  regulations  to 
clarify  the  permitted  use  and  levels  of 
such  substances  on  fresh  pork  cuts,  and 
revise  the  purpose  of  these  substances 
from  "to  maintain  color"  to  "to  delay 
discoloration"  for  clarification. 
Preserving  the  fresh  color  and 
appearance  of  beef  and  lamb  cuts 
increases  the  marketabihty  of  such 
products;  therefore,  losses  to 
manufactiuers  due  to  color  deterioration 
will  be  reduced.  In  addition,  FSIS  is 
removing  and  reserving  9  CFR 
317.8(b)(37),  which  requires  quahfying 
statements  on  fresh  pork  cuts. 
EFFECTIVE  DATE:  April  18,  1994. 
FOfl  FURTHER  INF0RMATK3N  CONTACT: 
Charles  R.  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  1 2886 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (PTvILA) 
from  imposing  any  marking,  labehng, 
packing,  or  ingredient  requirement  on 
federally  inspected  meat  products  that 
are  in  addition  to,  or  different  than. 


those  imposed  under  FMIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concurrent  jurisdictions  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  under  the  FMIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  estabUshment.  after  their 
entry  into  the  United  States.  Under  the 
FMIA,  States  that  maintain  meat 
inspection  programs  must  impose 
requirements  that  are  at  least  equal  to 
those  requirr>d  under  the  FMIA.  The 
States  may,  however,  impose  more 
stringent  rtxjuirements  on  such  State 
inspected  products  and  estabhshments. 
No  retroactive  effect  will  be  given  to 
this  rule.  There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

EfTect  on  Small  Entities 

The  A.dministrator,  FSIS,  has  made  a 
determination  that  this  final  rule  vsill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  final  rule  allows  the 
application  of  ascorbic  acid,  erythorbic 
acid,  citric  acid,  sodium  ascorbate,  and 
sodium  citrate,  singly  or  in 
combination,  to  the  surface  of  fresh  beef 
cuts  or  fresh  iamb  cuts  to  delay 
discoloration.  This  final  rule  will 
impose  no  new  requirements  on  small 
entities.  Current  regulations  already 
allow  these  substances  to  be  applied  to 
the  surface  of  fresh  pork  cuts.  Currently, 
approximately  20  percent  to  25  percent 
of  meat  packaging  companies  are 
producing  red  meat  cuts.  FSIS  estimates 
that  less  than  3  percent  of  these 
companies  will  be  affected  by  this  final 
rule.  Also,  the  Agency  estimates  the  cost 
of  applying  these  substances  to  the 
surface  of  fresh  beef  cuts  or  fresh  lamb 
cuts  is  betv/een  $.03  and  S.04  per 
pound.  However,  if  production  of  fresh 
beef  cuts  or  fresh  lamb  cuts  treated  in 
thJs  manner  increases  and  a  sustained 
market  develops  for  these  products,  the 
cost  will  decrease. 

The  meat  industry  will  benefit  from 
this  final  action  because  the 
preservation  of  the  fresh  color  and 
appearance  of  beef  cuts  and  lamb  cuts 
for  a  longer  period  of  time  should 
increase  the  marketability  of  these 
products,  thereby  reducing  the  losses  to 
manufacturers  due  to  color  deterioration 
of  beef  cuts  and  lamb  cuts. 
Manufacturers,  both  large  and  small, 
opting  to  use  such  substances  will  be 
required  to  revise  the  ingredients 
statement  on  product  labels  to  show  the 
presence  of  ascorbic  acid,  erythorbic 
acid,  citric  acid,  sodium  ascorbate,  and/ 
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or  sodium  ciu^alo.  However,  the  use  of 
these  substances  will  be  voluntary,  and 
any  costs  associated  with  new  label 
applications  will  be  covered  uadcr 
existing  approved  paperwork 
requirements  of  FSIS's  prior  label 
approval  system. 

Manufacturers  choosing  to  apply 
ascorbic  acid,  erythorbic  acid,  citric 
acid,  sodium  ascorbate.  and  sodium 
citrate,  singly  or  in  combination,  to 
fresh  beef  cuts  and  fresh  lamb  cuts  will 
be  required  to  develop  and  maintain  an 
approved  partial  quality  control  (PQC) 
program,  and  would  thus  incur 
expenses  associated  with  maintaining 
the  PQC  program.  Decisions  by 
individual  manufacturers  on  whether  to 
use  such  substances  on  the  surface  of 
fresh  beef  and  fresh  lamb  cuts  will  be 
based  on  their  conclusions  that  the 
benefits  will  outweigh  the  costs  of 
maintaining  the  required  PQC  program. 
Current  regulations  already  require 
manufacturers  of  fresh  pork  cuts  using 
those  substances  to  develop  and 
maintain  an  approved  PQC  program. 

Paperwork  Requirements 

Manufacturers  opting  to  apply 
ascorbic  acid,  erythorbic  acid,  citric 
acid,  sodium  ascorbate,  or  sodium 
citrate  to  fresh  beef  and  lamb  cuts  will 
be  required  to  develop  and  maintain  a 
partial  quality  control  (PQC)  program. 
FSIS  will  receive,  evaluate,  and  either 
approve  or  disapprove  requests  for  such 
PQC  programs.  The  PQC  program  will 
be  placed  on  file  in  the  establishment,^ 
and  be  available  to  any  duly  authorized 
representative  of  the  Secretary.  The 
information  collection  requirements 
contained  in  this  final  nde  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  approval  number 
0583-0087. 

Background 

Wilson  Foods  Petitions 

On  December  13,  1988,  and  October 
24.  1991,  Wilson  Foods  Corporation. 
Oklahoma  City,  Oklahoma,  submitted 
petitions,  along  with  supporting 
technical  data,  to  FSIS  to  permit  the 
application  of  ascorbic  acid.  er}'thorbic 
acid,  sodium  ascorbate.  citric  acid  and 
sodium  ciuate,  singly  or  in 
combination,  to  fresh  betf  cuts  and  fresh 
lamb  cuts  to  delay  discoloration  of  the 
meat  cuts.'  The  intended  effect  of 
ascorbic  acid.  er>thorbic  acid,  and 
sodium  ascorbate  is  to  serve  as 
antio.xidants;  the  intended  efTect  of 
citric  acid  and  sodium  citrate  is  to  serve 
as  sequestrants.  The  petitioner's  data 


*  Copies  of  the  petiiior.s  and  supporting  technical 
data  are  available  for  review  in  the  FSIS  Hearing 
Clerk's  office. 


demonstrate  that  the  required  amount  to 
accomplish  the  intended  effects,  singly 
or  in  combination,  would  be  at  levels 
not  to  exceed  500  ppm  or  1.8  milligrams 
(mg)  per  square  inch  of  the  product's 
surface  of  ascorbic  acid,  er>thorbic  acid. 
or  sodium  ascorbate,  and/or  not  to 
exceed  250  ppm  or  0.9  mg  per  square 
inch  of  the  product's  surface  of  citric 
acid  or  sodium  citrate.  The  data 
submitted  by  the  petitioner  were  the 
results  of  experiments  on  products 
which  were  packaged  in  a  modified 
atmosphere  of  carbon  dioxide,  oxygen, 
and  nitrogen.  It  is  the  Agency's 
understanding  that  the  benefits 
provided  by  the  addition  of  these 
substances  occur  regardless  of 
packaging  conditions.  However,  this 
rulemaking  concerns  the  addition  of 
substances,  rather  than  packaging  gases, 
which  are  not  a  part  of  this  rule. 

The  petitioner's  data  further 
demonstrate  that  such  treatments  result 
in  delaying  undesirable  discoloration  of 
the  product  for  a  period  of  lime  that 
does  not  exceed  the  product's 
microbiological  shelf  life.  Fresh  beef 
cuts  and  fresh  lamb  cuts  treated  with 
the  substances  mentioned  above  and 
stored  at  refrigerator  temperature  will 
remain  wholesome  for  up  to  21  days. 
Loss  of  the  "fresh"  color  and 
marketability  of  beef  cuts  and  lamb  cuts 
occurs  before  the  product  becomes 
microbiologically  unsafe.  Some 
consumers  are  reluctant  to  purchase 
fresh  beef  or  lamb  cuts  because  of  the 
change  to  a  darker  color  of  the  product 
before  spoilage. 

Current  Regulations 

Section  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  (9  CFR 
318.7(c)(4))  allows  the  use  of  ascorbic 
acid,  erythorbic  acid,  citric  acid,  sodium 
ascorbate.  and  sodium  citrate  on  fresh 
pork  cuts  to  maintain  color  at  levels  not 
to  exceed  either  500  ppm  or  1.8  mg/sq 
inch  of  surface  of  ascorbic  acid, 
erythorbic  acid  or  sodium  ascorbate, 
singly  or  in  combination,  and/or  not  to 
e.xceed  either  250  ppm  or  0.9  mg/sq 
inch  of  surface  of  citric  acid  or  sodium 
citrate,  singly  or  in  combination.  In 
addition,  9  CFR  318.7(c)(4)  requires  the 
use  of  such  substances  under  an 
approved  PQC  program  under  9  CFR 
318.4(d)  and  (e).  Section  317.8(b)(37)  of 
the  Federal  meat  inspection  regulations 
(9  CFR  317.8fb)(37))  requires  that  when 
ascorbic  acid,  erythorbic  acid,  citric 
acid,  sodium  ascorbate,  and  sodium 
citrate,  singly  or  in  combination,  are 
added  to  fresh  pork  cuts,  there  shall 
appear  on  the  label  of  that  product,  in 
letters  of  the  same  style  and  type  and 
not  less  than  one-fourth  the  size  of 
letters  in  the  product  name,  contiguous 


to  the  name  of  the  product,  a  statement 
identifying  the  specific  approved 
substance(s)  by  its  common  name  and 
the  purpose  for  which  it  is  added  such 
as  "Sprayed  with  a  solution  of  water, 
ascorbic  acid  and  citric  acid  to  maintain 
color." 

The  Food  and  Drug  Administration 
(FDA)  lists  ascorbic  acid  in  21  CFR 
182.3013,  erythorbic  acid  in  21  CFR 
182.3041,  and  sodium  ascorbate  in  21 
CFR  182.3731  as  generally  recognized  as 
safe  (GRAS)  when  used  in  accordance 
with  good  manufacturing  practices  for 
use  as  preservatives.  FDA  lists  citric 
acid  in  21  CFR  182.6033  and  sodium 
citrate  in  21  CFR  182.6751  as  GRAS 
when  used  in  accordance  with  good 
manufacturing  practices  for  use  as 
sequestrants. 

Proposed  Rule 

On  October  4, 1993.  FSIS  published  a 
proposed  rule  in  the  Federal  Register 
(58  FR  51581)  to  permit  the  application 
of  ascorbic  acid,  erythorbic  acid,  citric 
acid,  sodium  ascorbate,  and  sodium 
citrate,  singly  or  in  combination,  to  the 
surface  of  fresh  beef  cuts  or  fresh  lamb 
cuts  to  delay  discoloration  of  such  meat 
cuts.  The  proposed  rule  would  allow 
these  substances  to  be  used,  singly  or  in 
combination,  at  levels  of  not  more  than 
500  ppm  or  1.8  milligrams  per  square 
inch  of  product  surface  area  for  ascorbic 
acid,  erythorbic  acid  or  sodium 
ascorbate.  and/or  nol  more  than  250 
ppm  or  0.9  milligrams  per  square  inch 
of  surface  area  for  citric  acid  or  sodium 
citrate  to  achieve  the  intended  technical 
effects. 

FSIS  also  proposed  that  processors 
who  apply  these  substances  to  cuts  of 
fresh  beef  and  lamb  be  required  to 
follow  an  approved  PQC  program  as  set 
forth  in  9  CFR  318.4(d).  Neither 
processing  of  such  products  nor 
distribution  of  such  products  in 
commerce  would  be  permitted  until 
such  PQC  programs  are  approved  and 
utilized  according  to  the  requirements 
set  forth  in  9  CFR  318.4(e).  All  such 
PQC  programs  would  cover  certain 
critical  control  points,  including:  (1) 
The  condition  of  the  meat  before 
treatment  (it  must  be  fresh  or  previously 
frozen  and  maintained  in  a  wholesome 
condition,  evidenced  by  time  and 
temperature  records  from  the  point  of 
slaughter),  (2)  solution  formulation 
control,  (3)  single  application  control, 
(4)  finished  product  ingredient  analysis 
monitoring,  and  (5)  integrity  of  the 
packaging  during  storage, 
transportation,  and  distribution.  This 
would  ensure  that  these  substances 
applied  to  the  surface  of  the  meat  cuts 
to  delay  discoloration  would  not  be 
applied  in  excessive  amoimts;  therefore. 
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the  d.:>colordiu!n  of  the  cuts  would 
occur  before  tho  onset  of 
i:\icrobiological  spoilage. 

Cuts  of  fresh  pork  treated  with 
ascorbic  acid,  erylhorbic  acid,  sodium 
ascorbale,  sodium  citrate,  and  ciLic  acid 
are  cur:«^nliy  required  by  9  CFR 
317.8(b){37)  to  be  labeled  with  a 
stateraent  i.lrntif>ing  those  substances 
by  their  common  and  usual  naine  and 
the  purpase  for  which  they  are  used; 
eg.,  "Spraved  with  a  solution  of  water, 
ascorbic  acid  and  citric  acid  to  maintain 
color."  This  statement  is  required  to  be 
shown  on  the  label  in  a  prominent 
maiuier,  contiguous  to  the  product 
name,  in  letters  of  the  s-ime  style  and 
tvpe  and  not  less  than  one-fourth  the 
size  of  the  largest  letter  m  the  product 
name.  After  rea3se.ssing  its  overall 
policy  regarding  prominent  labeling, 
FSIS  set  forth  \a  the  proposed  rule  that 
9  CFR  317.8(b)(37)  requiring  qualifying 
statements  on  fresh  pork  tuts  would  be 
removed  anil  reserved. 

In  addition,  on  November  4,  1992,  the 
Agenc  y  published  in  the  Federal 
Register  a  proposed  rule  (.57  FR  32596) 
t  J  ehmmftte  those  pmir.inent  disclosure 
requirements  for  prcniuct  name 
qaaUhers  where  the  inclusion  of  a 
substance  does  not  significantly  alter 
the  basic  identity  of  the  finished 
product  or  where  the  prominently 
disclosed  information  can  be  found  in 
the  ingredients  statement.  Such  rule,  in 
part,  would  eliminate  product  name 
qualifiers  on  fresh  pork  cuts  treated 
with  ascorbic  acid,  cn.lhorbic  acid, 
sodium  as<;orbate.  sodium  citrate,  and 
citric  acid.  FSIS  is  considering  the 
publication  of  a  final  rule  on  prominent 
labeling  which  would  become  effective 
in  the  near  futu.-e.  FSIS  believes  that 
such  action  would  not  deprive 
corisuners  of  informative  labeling 
because  all  substances  used  in  the 
preparat.'in  of  a  product  are  required  to 
be  listed  in  the  ingredients  statement  (9 
CFR  3r  2(0(1)).  t!owever.  as  indicated 
in  the  proposed  rule  on  ascorbic  acid 
<ind  other  substances.  FSIS  is  removing 
and  reserving  9  CFR  313.7(b)(37). 


Therefore,  as  of  the  effective  date  of  this 
final  rule,  qualifying  statements,  which 
Identify  the  presence  of  ascorbic  acid, 
erythorbic  acid,  sodium  ascorbate, 
sodium  citrate,  and  citric  acid  on  fresh 
fKjrt  cuts,  are  no  longer  required  on  the 
labeling  of  fresh  pork  cuts  which 
contain  such  substances. 

FSIS  also  stated  La  the  preamble  to  the 
proposed  rule  that  9  CFR  317.8(b)(6) 
prohibits  the  word  "fresh"  on  labels  to 
designate  product  which  has  been  salted 
for  preservation.  Therefore,  FSIS  would 
not  allow  the  word  "fresh"  to  be  used 
on  the  labels  of  products  treated  witli 
as^corbic  acid,  erythorbic  acid,  sodium 
ascorbate,  sodium  citrate,  and  citric 
acid. 

FSIS  proposed  to  amend  the  table  of 
approved  substances  in  9  CFR  318.7  by 
revising  the  current  entry  for  the  Cla.ss 
of  substance  titled  "Miscellaneous," 
under  iho  Substance  column  for 
"Ascorbic,  erythorbic  acid,  citric  acid, 
sodium  ascorbate,  and  sodium  citrate" 
to  include  such  use  on  fresh  beef  and 
lamb  cuts,  along  with  the  existing  use 
on  fresh  pork  cuts.  In  addition,  FSIS 
proposed  Lbdt  the  entry  be  revised  to 
clarify  the  permitted  use  and  levels  of 
such  substances  on  fresh  pork  cuts.  The 
Agency  also  proposed  to  revise  tlie 
purpose  of  these  substances  from  "to 
maintain  color"  to  "to  delay 
discoloration"  for  clarification. 

Discussion  of  Comments 

P'SIS  received  three  comments  in 
response  to  the  proposed  rule.  The 
comments  were  submitted  by  a 
consultant  and  two  food  manufacturers. 
The  commenters  fully  supported  the 
proposed  rxile. 

After  review  of  the  comments  and 
other  information,  the  Administrator 
has  determined  that  the  application  of 
ascorbic  acid,  erythorbic  acid,  citric 
acid,  sodium  ascorbate,  and  sodium 
citrate  to  the  surface  of  fresh  beef  and 
lamb  cuts,  as  f)ermilted  in  tho  rule,  will 
not  render  the  products  in  which  they 
are  used  adulterated  or  misbranded  or 
otherwise  not  in  compliance  with  the 


Federal  Meat  Inspection  .^ct.  The 
Administrator  has  further  determined 
that  these  substances  will  be  functional 
and  suitable  for  the  products  and  will  be 
permitted  for  use  on  the  surface  of  fresh 
beef  and  lamb  cuts  as  the  lowest  level 
necessary  to  accomplish  the  stated 
technical  effect. 

List  of  Subjerts 

9CFHPari317 

Meat  inspection.  Food  labeling. 
9CfHPart318 

Meat  inspection.  Food  additives. 
Final  F.ule 

For  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317  and  318  of  the  Federal  meat 
inspection  regulations  as  follows: 

PART  3 •; 7— LABELING,  M.ARKiNG 
DEVICES,  AND  CONTAlNEaS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  3178  is  amended  by 
removing  and  reserv  ng  paragraph 
(h)(37). 

PART  31S— E^^■RY  QPRClAL 
ESTABLISHMENTS:  REINSPECTlON 
AND  PREPARATION  OF  PHODUCTS 

3.  The  authority  citation  for  part  318 
con'.inues  to  read  as  follows: 

Aulhonty:  7  U.S  C.  450.  1901-1906;  21 
L'.S.C  601-695,  7  CFR  2  17,  2.55. 

4.  In  the  table  in  §  318.7(cj(4)  under 
the  Class  of  substance  "Miscellaneous," 
the  entry  under  the  Substance  "Ascorbic 
Acid,  erythorbic  acid,  citric  acid, 
sodium  ascorbate,  and  sodium  citrate" 
is  revised  to  read  as  follows: 

§318  7    Aporova!  of  suljstar.ces  for  use  in 
the  preparation  of  products. 
«         «         *         »         * 

Ic)  •    *    * 
(4).    .    . 


Class  o(  sub- 
s'ance 


Substarx^e 


Purpose 


Product 


Amount 


Miscettaneous 


Ascorbtc  3c>d,  efyttx)rtxc 
ac'd,  c'tric  acid,  sodium 
ascortiaie  and  sodium 
citrate,  singly  or  in  corrv 
t»'~auo  ,  under  an  ap- 
prcvea  partial  quality 
control  (PQC)  program 
(9CPR  318  4  (d)&  (e)). 


To  detey  dis- 
coKxatwn. 


Fresh  t>eef  cuts,  fresh 
lamb  cuts,  and  fresh 
pork  cuts. 


Not  to  exceed,  singly  or  In  combination,  500  ppm  or 
1.8  mgsq  irtch  of  product  surface  of  ascort>ic  acid 
(in  accoraance  with  21  CFR  182.3013),  erythorbic 
acid  (in  accordance  with  21  CFR  182.3041),  or  so- 
dium ascortiate  ftn  accordance  with  21  CFR 
182.3731);  and/oc  not  to  exceed,  singly  of  in  com- 
bination, 250  ppm  or  0.9  mg/sq  inch  of  pfoduct  sur- 
face of  citnc  acid  (m  accordance  with  21  CFR 
182.6033),  0*  sodtom  citrate  (in  accordance  with  21 
CFR  182.6751). 
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Class  of  sub- 
stance 


Substance 


Purpose 


Product 


AnxKjnt 


Done  at  Washington.  DC.  on:  March  11. 
1994 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  Er 
Inspection  Senices. 

(FR  Doc.  94-6242  Filed  3-16-94;  8:45  am) 

8ILUNG  CODE  M10-OM-M 


NUCLEAR  REGULATORY 
COMMISSION  ^ 

10CFRPart171 

RiN3150-AE83 

Restoration  of  the  Generic  Exemption 
From  Annual  Fees  for  Nonprofit 
Educational  Insiitutiors 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Final  mle. 

SUMMARY:  On  September  29.  1993  (58 
FR  50859).  the  Nuclear  Regulatory 
Commission  ("NRC"  or  "Commission'") 
published  a  proposed  rule  granting  a 
petition  for  rulemalcing  submitted  by  a 
number  of  colleges  and  universities 
possessing  NRC  licenses.  The  petition 
requested  that  the  NRC  reinstate  the 
exemption  from  annual  fees  previously 
given  nonprofit  educational  licensees. 
The  proposed  rule  requested  public 
comment  solely  on  that  issue.  Tlie 
exemption  had  been  eliminated  in  a 
final  rule  published  in  the  Federal 
Register  on  July  20.  1993.  After  careful 
consideration,  the  Commission  has 
decided  to  reinstate  the  annual  fee 
exemption  fcr  nonprofit  educational 
institutions. 

EFFECTIVE  DATE:  .Apr!  18.  1994 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Michael  Rafky,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Comimission,  Washington.  DC.  20555, 
telephone  301-504-1974. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Responses  to  comments. 

Hi  Final  action — changes  included  in  final 

rule. 
IV,  Section-by-section  analysis. 
V  Environmental  impact:  categcrical 

exclusion. 

VI.  Paperwork  reduction  act  statement. 

VII.  Regulntory  analysis. 

\in.  Regulatory  flexibility  certification. 
IX.  BackTit  analysis. 


I.  Background 

Soon  after  publishing  its  final  rule 
estabhshing  the  NRC's  FY  1993  fee 
schedules  (58  FR  38666;  July  20,  1993), 
which  included  for  the  first  time  annual 
fees  for  previously  exempt  nonprofit 
educational  institutions  ' ,  the 
Commission  received  a  petition  for 
reconsideration  of  that  rule.  The 
petition,  filed  by  a  number  of  colleges 
and  universities  affected  by  the  policy 
change,  requested  that  the  NRC 
reconsider  its  decision  to  charge  annual 
fees  to  such  institutions.  The  petition 
asserted  that  the  externalized  benefits 
and  public  good  resulting  from  use  of 
university  research  reactors  in  various 
fields  of  education  Vk'ould  be  lost  if  these 
fees  were  imposed  upon  college  and 
university  licensees.  (See  Petition  for 
Reconsideration  of  Final  Rule  (July  30. 
1993)  (appended  to  the  Proposed  Rule 
for  the  Restoration  of  the  Annual  Fee 
Exemption  to  Nonprofit  Educational 
Institutions,  58  FR  50859;  September  29. 
1993.))  The  petition  pointed  to  research 
in  such  fields  as  nuclear  safety, 
medicine,  archaeology,  food  science  and 
textiles,  education  of  the  public  in 
nuclear  matters,  and  to  various  benefits 
of  education. 

The  petition  relied  upon  a  letter  from 
economist  Alfred  Kahn  to  counsel  for 
Cornell  University,  a  petition  signatory. 
The  Kahn  letter  referred  to  "pure 
knowledge,"  especially  nonproprietary 
university  research  made  accessible  to 
the  pubhc  free  of  charge,  as  "the 
archetypical  "public  good,"  in  economic 
terms,  the  essential  characteristic  of 
which  is  that,  once  produced,  it  can  be 
made  available  more  and  more  widely  at 
zero  economic  cost." 

While  considering  whether  to  grant 
the  petition  for  reconsideration,  or  in 
the  alternative  to  grant  some  nonprofit 
educational  institutions  individual 
"public  interest'"  exemptions  from  the 
new  annual  fees,  the  NRC  sent  staff 
members  to  a  number  of  colleges  and 
universities  to  learn  more  about  the  use 
of  nuclear  materials  in  educational 
programs  and  the  benefits  that  resulted 
from  those  materials'  use.  The 
Commission  concluded,  on  the  basis  of 
these  visits  and  the  arguments  made  in 
the  petition  for  reconsideration,  that  it 


•  The  NRC's  elimination  of  the  exemption  was 
prompted  in  part  by  «  court  decision  questioning 
the  exemption's  lawfulness.  Allied-Signal  v.  NBC. 
988  F  2d  146  (DCCir.  1993). 


should  propose  to  retract  the  new 
annual  fees  ($62,100  per  research 
reactor  license;  lesser  amounts  for  each 
materials  license).  Accordingly,  on 
September  29,  1993  (58  FR  50859),  the 
Commission  pubUshed  in  the  Federal 
Register  a  notice  granting  the  petition 
and  proposing  to  restore  the  aruiual  fee 
exemption  for  nonprofit  educational 
institutions. 

The  Commission  received  over  200 
comments  on  the  proposed  rule,  with 
the  vast  majority  in  favor  of  restoring 
the  annual  fee  exemption.  (This  number 
includes  comments  on  the  educational 
exemption  provided  to  the  Commission 
in  response  to  its  Congressionally- 
mandated  study  of  overall  agency  fee 
pohcy.  see  58  FR  21116;  April  14,  1993). 
After  careful  review  of  the  comments, 
and  after  studying  the  views  of  a 
professional  economist  engaged  to  assist 
in  analyzing  the  comments  (see  note  2 
infra),  the  Commission  has  decided  to 
make  final  its  proposed  reinstatement  of 
the  exemption  from  annual  fees  for 
nonprofit  educational  institutions. 

As  the  Commission  made  clear  in  the 
proposed  rule,  it  will  not  charge  other 
licensees  retroactively  for  the  monetary 
shortfall  produced  by  the  Commission "s 
change  in  policy  on  the  educational 
exemption.  Therefore,  for  FY  1993  no 
licensees  will  be  charged  additional  fees 
to  compensate  for  the  restored 
exemption.  In  addition,  because  the 
educational  exemption  is  being  restored 
for  FYs  1991-92,  there  will  be  no 
refunds  to  power  reactor  hcensees  who 
paid  increased  annual  fees  in  those 
years  due  to  the  exemption  of  nonprofit 
educational  institutions  (a  point  also 
detailed  in  the  proposed  rule). 

II.  Responses  to  Comments 

Although  the  comment  period  expired 
on  October  29,  1993,  the  NRC  reviewed 
all  comments  received  prior  to 
November  13,  1993.  The  Commission 
received  over  200  comments  in  response 
to  the  proposed  rule.  Copies  of  all 
comment  letters  received  are  available 
for  inspection  in  the  NRC  Public 
Document  Room  ("PDR"),  2120  L  Street, 
NW.  (Lower  Level),  Washington.  DC 
20555. 

1.  Comment.  Most  commenters  were 
educational  institutions,  who  argued 
that  their  educational  and  research 
activities  with  licensed  nuclear 
materials  will  have  to  be  severely 
curtailed  or  halted  altogether  if  the 
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annual  fee  exemption  is  not  restored. 
They  claimed  that  the  annual  fees 
would,  in  many  cases,  entirely  subsume 
the  budget  for  operation  of  the  research 
reactor  or  use  of  nuclear  material.  Many 
commenters  also  stated  that  there  was 
no  possibility  of  obtaining  more  money 
for  their  operating  budgets,  and  that  the 
inevitable  result  of  annual  fees  would 
therefore  be  an  across-the-board 
reduction  in  nuclear-related  studies. 

Response.  The  Commission  is  aware 
of  the  effect  annual  fees  could  have  on 
nonprofit  educational  institutions,  not 
only  from  their  comments  but  also  from 
its  own  site  visits.  The  Commission 
believes  that  much  of  the  work  done  by 
these  institutions  with  nuclear 
materials,  in  both  nuclear  and  non- 
nuclear  fields  of  study,  is  extremely 
valuable  and  should  not  be  impeded  or 
halted  due  to  the  new  annual  fees. 
Further,  for  reasons  discussed  later, 
subsidies  for  such  activities  are  both 
necessary  and  desirable. 

2.  Comment.  A  number  of  comments 
received  from  nonprofit  educational 
institutions  stated  that  their  work 
produced  externalized  benefits  to 
society,  in  the  words  used  in  the  DC 
Circuit's  Allied-Signal  decision,  "not 
captured  in  tuition  or  other  market 
prices."  .Among  the  benefits  cited  were 
research  in  fields  such  as  nuclear  safety, 
neutron  activation  analysis,  neutron 
radiography,  archaeology,  art  history 
and  biology.  Much  of  this  research, 
some  commenters  claimed,  was  basic 
research  done  to  advance  science,  not 
for  profit  or  commercial  use  (although 
such  an  outcome  might  occur).  One 
commenter  noted  that  it  does  not  accept 
research  grants  and  contracts  without 
making  them  public,  and  publishes 
virtually  all  its  findings.  The 
commenters  asserted  that  this  research, 
if  halted  due  to  new  fees,  would  not 
likely  be  duplicated  or  replaced  by  the 
private  sector. 

Response.  The  Commission  agrees 
with  commenters  that  much  of  the  work 
done  with  nuclear  materials  in 
academia,  if  halted,  would  simply  not 
be  continued  in  the  private  sector.  In 
particular,  the  Commission  was 
impressed  by  the  arguments  made 
regarding  basic  research.  The 
Commission  believes  that  such  research, 
done  in  the  spirit  of  academic  inquiry, 
is  an  integral  part  of  the  programs  run 
by  educational  institutions  with  NRC 
licenses. 

The  Commission  agrees  with 
commenters'  arguments  that  educational 
institutions'  commitment  to  basic 
research  is  largely  unique,  as  it  is  not 
driven  by  the  need  to  develop 
commercial  uses.  While  there  is 
undoubtedly  much  basic  research 


performed  outside  educational 
institutions,  the  Commission  does  not 
believe  that  it  is  an  adequate  substitute 
for  academic  research. 

hi  the  Commission's  view,  a  major 
benefit  resulting  from  educational 
institutions'  use  of  nuclear  reactors  and 
materials  is  the  production  of  new 
knowledge  through  research,  which  the 
Commission  would  term  a  "public 
good."  as  defined  in  economic  theory. ^ 
Two  characteristics  of  a  public  good  like 
pure  knowledge  are  its  nondepletability 
and  nonexcludabihty.  That  is,  one 
person's  acquisition  of  knowledge  does 
not  reduce  the  amount  available  to 
others;  further,  it  is  not  efficient — and 
often  is  impossible,  as  a  practical 
matter — to  prevent  others  from 
acquiring  it.  These  characteristics  make 
it  difficult  to  recoup  the  costs  of 
producing  pure  knowledge.  Because  the 
value  of  a  public  good  may  be  very 
great,  but  the  costs  of  producing  it 
impossible  to  recapture,  it  may  be 
necessary  to  subsidize  that  good's 
production  for  production  to  occur  at 
all.  In  the  Commission's  view,  that  is 
true  of  the  pure  knowledge  produced  by 
nonprofit  educational  institutions,  and 
the  Commission  has  therefore  decided 
to  exempt  them  from  fees. 

Restoring  the  educational  exemption 
will  have  additional  beneficial 
consequences.  Colleges  and  universities 
not  only  produce  research  results  and 
pure  knowledge  (what  we  have  termed 
"public  goods"),  but  also  other  benefits 
of  great  value  to  both  the  nuclear 
community  and  society  as  a  whole.  For 
instance,  many  of  the  students  trained 
on  research  reactors  will  likely  become 
the  next  generation  of  nuclear  reactor 
operators  and  engineers.  The  knowledge 
they  gain  &x)ra  their  education  in  these 
fields  will  allow  them  to  operate 
reactors  and  other  nuclear  facilities 
safely  and  effectively.  Knowledge 
attained  through  education  will  also  be 
of  value  to  those  companies  or 
Government  agencies,  including  the 
armed  forces,  who  hire  these  students  to 
perform  nuclear-related  work,  which 
often  cannot  be  done  without  extensive 
education  in  the  area. 

3.  Comment.  A  number  of 
commenters  argued,  for  a  vanety  of 
reasons,  that  the  educational  exemption 
should  not  be  restored.  Some 
commenters  stated  that  each  licensee 


'The  Commission's  analysis  of  ihis  concepi  was 
aided  by  a  memorandum  prepared  by  an  NRC 
consultant  on  the  issues  of  external  benefits  and 
public  goods.  The  memorandum  has  been  placed  in 
the  NRC  PDR  and  may  be  examined  by  any 
mtercsted  member  of  the  public.  See  Memorandum 
to  NRC  Staff  from  Stephen  \.K.  Walters.  Professor 
of  Economics.  Loyola  College  (Md.l.  iiatn,-i  January 
A,  1994. 


should  pay  its  fair  share.  Others 
believed  that  for-profit  entities  benefit 
the  public  as  well  and  should  not  be 
penalized  because  they  generate  profits. 
Certain  nonprofit  commenters  and 
medical  licensees  argued  that  if  the 
exemption  were  retained,  it  should  be 
expanded  to  include  nonprofit 
institutions  and  medical  licensees  thai 
are  not  now  exempted  from  fees.  A  few 
commenters  stated  that  in  certain  fields 
of  study,  schools  and  university 
hospitals  compete  with  private  research 
laboratories  and  nonprofit  hospitals, 
respectively,  and  thus  would  receive  an 
unfair  subsidy  from  an  annual  fee 
exemption.  One  commenter  went  on  to 
argue  that  such  a  subsidy  amounted  to 
an  unlawful  promotion  of  atomic  energy 
by  the  NRC.  Another  commenter 
requested  that  the  proposed  rule  be 
changed  to  exempt  it  from  the  annual 
fee,  noting  that  it  was  the  only 
Federally-owned  researiih  reactor  not  so 
exempted,  due  to  the  level  of  its  power 
output. 

A  number  of  other  commenters 
supported  restoration  of  the  educational 
exemption,  but  believed  it  should  be 
funded  in  a  different  manner.  The  two 
alternatives  most  popular  with 
commenters  were  funding  the 
exemption  out  of  general  revenues, 
which  would  mean  removing  it  from  the 
foe  base,  or  funding  it  via  a  surcharge  on 
all  licensees,  not  just  power  reactor 
licensees.  Those  commenters  favoring 
removal  of  the  educational  exemption 
from  the  fee  base  acknowledged  that 
such  an  outcome  would  require 
Congressional  legislation. 

Response.  Af^er  deliberating  over 
whether  the  educational  exemption 
should  be  restored,  the  Commission 
believes  the  wisest  policy  decision  is  to 
exempt  nonprofit  educational  licensees 
once  again.  Since  the  Commission 
pubhshed  its  final  rule  in  July  1993 
abolishing  the  educational  exemption,  it 
has  devoted  an  e.xtraordinary  amount  of 
time  and  attention  to  the  question  of 
whether  to  reverse  that  decision.  It  has 
reviewed  hundreds  of  letters  on  the 
issue,  fielded  numerous  phone 
comments  and  inquiries,  and  sent  staff 
members  to  study  the  issue  'by  visiting 
college  and  university  Ucensees.  In  the 
Commission's  view,  the  evidence  taken 
as  a  whole  leans  strongly  in  favor  of 
restoring  that  exemption,  for  the  reasons 
described  above:  that  many  educational 
licensees  would  be  forced  to  halt  their 
research  and  educational  activities  due 
to  lack  of  funds  if  NRC  fee  subsidies 
were  withdrawn;  that  those  activities 
would  often  not  be  continued  in  the 
private  sector,  resulting  in  a  serious  loss 
of  basic  research  in  numerous  areas  of 
study;  and  that  the  public  good  inherent 
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in  the  production  of  knowledge  made 
available  to  all  is  worthy  of  Government 
support.  Such  support  would  not 
therefore  constitute  an  unlawhil  subsidy 
or  promotion  of  atomic  energy. 

The  Ccmmission  has  received 
anecdotal  information  from  some 
commenters  indicating  that  certain 
nonprofit  research  institutions  (which 
do  not  fall  within  the  definition  of 
nonprofit  educational  institution  as 
provided  in  10  CFR  171.5)  and 
Federally-owTied  research  reactors 
should  receive  the  same  treal^ent  as 
educational  institutions.-^  However,  the 
Commission  does  not  believe  it  has 
sufficient  information  on  which  to  base 
a  generic  exemption  for  such  research 
institutions  and  reactors.  Because  the 
proposed  rule  did  not  suggest  that  the 
educational  exemption  be  expanded  in 
this  way,  the  Commission  received  a 
smaller  number  of  comments  than  are 
needed  to  make  an  informed  decision 
on  this  issue.  For  that  reason,  the 
current  policy  of  ciiarging  such  entities 
annual  and  user  fees  remains  in  effect. 
Those  nonprofit  research  institutions 
and  Federally-owned  research  reactors 
who  believe  that  they  qualify  for  an 
exemption  from  the  annual  fee  based  on 
the  public  good  concept  are,  of  coiu-se, 
free  to  request  one  from  the 
Commission.  See  10  CFR  171.11. 
Depending  on  the  outcome  of  any  such 
requests,  the  Commission  may  need  to 
revisit  the  question  of  whether  to  make 
nonprofit  research  institutions 
generically  exempt  from  fees  in  a  future 
rulemaking. 

The  Commission  also  believes  that 
medical  bcensees  should  continue  to 
pay  annual  fees.  This  is  consistent  with 
past  Commission  practice.  Contrary  to 
some  commenters'  assertions,  the 
Commission's  fee  policy  does  not  result 
in  a  competitive  advantage  for 
university  medical  licensees  over 
nonprofit  hospitals.  Both  are  charged 
fees  for  Ucenses  authorizing  medical 
treatment  using  licensed  nuclear 
material.'*  The  Commission  does  not 
believe  that  medical  licensees  are 
analogous  to  nonprofit  educational 
institutions.  Their  function  is  not  pure 


'Most  Federally-owned  research  reactors  were 
exempted  from  fees  by  Congress  In  earlier 
legislation.  See  section  6101(c)(4)  of  OBRA-90.  42 
U.S.C.  2214(c).  as  amended  by  the  Energy  Policy 
Act  of  1992.  However,  the  reactor  in  question 
operates  at  a  power  level  greater  than  that  specified 
in  the  legislation  for  exempt  facilities,  and  therefore 
does  not  meet  the  definition  of  a  "research  reactor" 
for  purposes  of  the  statutory  exemption. 

<Si.-nilarly.  materials  licenses  held  by  nonprofit 
educational  institutions  which  authorize 
remunerated  services  or  services  performed  under 
a  Government  contract  are  also  subject  to  fees.  See 
10  CFR  170.11(a)(4)  and  171  11(a)(1)  (1993). 


research  and  education,  but  primarily  to 
provide  services  to  paying  customers 

While  the  Commission  does  not 
dispute  that  medicine  provides 
significant  benefits  to  patients,  such 
treatment  is  both  depletable  and 
excludable.  The  benefits  of  medicine  are 
therefore  a  private  rather  than  a  public 
good.  By  contrast,  an  educational 
institution  generally  disseminates  the 
results  of  its  basic  research  to  ail  who 
want  it.  even  going  beyond  the  confines 
of  the  university  itself,  without 
receiving  compensation  from  any  of 
those  benefitting  from,  that  knowledge. 
The  key  to  nonprofit  educational 
licensees'  singular  treatment  is  not 
merely  that  they  provide  valuable  social 
benefits;  rather,  it  is  the  existence  of 
certain  market  failure  considerations 
(discussed  above)  that  apply  to 
producers  of  pure  knowledge  through 
basic  research,  but  not  to  medical 
practitioners.  The  distinction  between 
educational  and  medical  licensees  is 
addressed  at  greater  length  in  the 
Commission's  Federal  Register  notice 
discussing  the  petition  filed  by  the 
American  College  of  Nuclear  Physicians 
and  the  Society  of  Nuclear  Medicine 
seeking  a  fee  exemption  for  medical 
licensees  (published  in  the  Proposed 
Rule  Section  of  this  issue  of  the  Federal 
Register). 

"The  Commission  does  not  plan  to 
adopt  the  suggestion  of  some 
commenters  that  most  or  all  other 
licensees  should  contribute  something 
toward  the  costs  of  exempting  nonprofit 
educational  licensees.  The  agency,  in 
any  event,  is  not  recouping  these  costs 
for  FY  1993,  as  it  is  legally  precluded 
from  retroactively  collecting  those  costs 
from  licensees.  The  Commission  in  its 
Energy  Policy  Act-mandated  review  of 
fee  policy  has  concluded  that  the  costs 
of  exempting  nonprofit  educational 
institutions  should  be  excluded  from 
the  fee  base  through  legislation 
modifying  OBRA-90.  In  its  study,  the 
Commission  concluded  that  if 
legislation  to  accomplish  this  is  not 
enacted,  these  costs  should  continue  to 
be  recovered  through  fees  assessed  to 
power  reactor  licensees. 

4.  Comment.  A  number  of 
commenters  have  argued  that  the 
Atomic  Energy  Act  of  1954,  as  amended 
("AEA"),  mandates  N'RC  support  of 
education,  and  that  accordingly  the  NRC 
must  restore  the  educational  exemption 
to  conform  to  that  mandate.  In  this 
regard,  some  commenters  made  the 
point  that  their  facihties  were  originally 
funded  or  provided  to  them  by  the  AEC 
cr  other  Federal  agencies. 

Response.  The  Commission 
acknowledges  its  longstanding  policy  of 
supporting  education,  and  believes  that 


such  support  has  been  vital  to  the 
success  of  nuclear  and  nuclear-related 
education.  That  notwithstanding,  the 
Commission  does  not  view  its  education 
pohcy,  or  tlie  exhortatory  language  of 
the  AEA,  as  mandating  that  colleges  and 
universities  be  exempt  from  NRC  fees. 
The  Commission  has  decided  to  restore 
the  fee  exemption  as  a  policy  matter,  not 
a  matter  of  legal  compulsion. 

5.  Comment.  Many  educational 
institutions  commented  that  it  made 
little  sense  to  charge  them  annual  fees 
when  much  of  their  nuclear-education 
funding  was  derived  from  Federal 
agencies  such  as  the  Department  of 
Energy  and  the  National  Science 
Foundation.  Another  commenter  argued 
that  State  agencies  were  nonprofit  in 
nature  and  should  be  exempted  in  the 
same  manner  as  colleges  and 
universities. 

Response.  The  Commission  for 
reasons  discussed  above  decided  to 
reinstate  the  exemption  for  nonprofit 
educational  institutions.  The  fact  that  a 
number  of  these  institutions  received 
funding  from  Federal  agencies  was  not 
8  factor  in  the  final  decision.  The 
Commission's  decision  was  based 
primarily  on  who  received  the  benefits 
of  the  services  rendered,  rather  than 
who  funded  the  underlying  activities. 

The  Commission  also  notes  that  it 
charges  fees  to  other  governmental 
licensees,  including  both  Federal  and 
State  agencies.  (Virtually  no  Federal 
agencies  are  charged  user  fees  under 
part  170  due  to  a  prohibition  against 
such  fees  in  the  Independent  CDffices 
Appropriation  Act.  see  31  U.S.C.  9701.) 
It  finds  no  basis  for  changing  its 
historical  policy  with  respect  to  these 
entities  in  this  rulemaking.  This  issue  is 
addressed  in  the  Commission's  Report 
to  Congress  on  fee  policy,  cited  earlier 
in  this  rulemaking. 

6.  Comment.  Some  educational 
commenters  stated  that  they  should  fall 
under  the  category  of  small  entities,  and 
asked  whether  the  definition  of  "small 
entity"  could  be  broadened  to  include  a 
greater  number  of  institutions  than 
currently  fall  within  the  definition. 

Response.  The  Commission  intends  to 
re-examine  the  size  standards  it  uses  to 
define  small  entities  within  the  context 
of  compliance  with  the  Regulatory 
Flexibility  Act.  The  Commission  will 
conduct  this  review  within  the  context 
of  the  proposed  revisions  of  small 
business  size  standards  proposed  by  the 
Small  Business  Administration  ('SBA") 
(58  FR  46573;  September  2.  1993).  The 
Commission  will  not  complete  its 
review  until  the  SBA  promulgates  a 
final  rule  containing  the  revised  size 
standards.  Until  these  activities  are 
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completed,  it  would  be  premature  to 
address  this  comment. 

III.  Final  .\ction — Changes  Included  in 
Final  Rule 

The  Commission  has  made  only  one 
change  to  its  FY  1993  final  rule 
establishing  annual  and  user  fee 
schedules  for  that  fiscal  year.  As  it 
proposed,  the  Commission  has  amended 
§  171.1 1  to  exempt  nonprofit 
educational  institutions  from  annual 
fees.  The  new  exemption  provision  is 
identical  to  that  contained  in  the  FY 
1991  and  1992  final  fee  rules.  Because 
the  final  fee  schedule  for  FY  1993  has 
already  been  issued,  the  Commission 
will  not  be  charging  any  other  licensees 
for  the  fees  that  would  have  been  paid 
for  FY  1993  by  the  newly  exempt  group 
(«f  licensees.  For  that  reason,  no  new  fee 
schedule  is  being  published  at  this  time. 
A  revised  NRC  fee  schedule 
incorporating  these  changes  and  billing 
other  licensees  for  the  FY  1994 
exemption's  costs  v\-ill  be  included  in 
the  fS'  1994  proposed  fee  rule. 

Because  the  Commission  has  decided 
in  this  final  rule  to  reinstate  the  annual 
fee  exemption  for  nonprofit  educational 
institutions,  the  NRC  will  cancel  the  FY 
1993  annual  fee  invoices  for  those 
licensed  activities  exempt  under  this 
final  rule.  Accordingly,  refunds  will  be 
made  to  those  licensees  who  paid  the 
FY  1993  annual  fees  and  are  now 
exempt  under  this  final  rule. 
.'\dditionally.  no  further  action  will  be 
taken  on  nonprofit  educational 
institutions'  exemption  requests,  which 
had  been  held  in  abeyance  pending  this 
final  rule. 

Some  nonprofit  educational 
institutions  filed  applications  requesting 
termination,  downgraded,  possession- 
only  or  combined  licenses  to  avoid  the 
FY  1993  annual  fee.  If  those 
applications  are  still  pending,  the 
licensees  should  notify  the  NRC  within 
30  calendar  days  from  the  effective  date 
of  this  rule  if  they  wish  to  rescind  their 
applications  due  to  the  exemption's 
reinstatement.  Absent  such  notification, 
the  NRC  will  process  the  applications  as 
filed.  There  are  instances  where  the 
NRC  has  already  completed  final  action 
on  some  of  the  applications  in  question. 
The  affected  nonprofit  educational 
institutions  are  advised  that  if  they  wish 
to  reinstate  their  previous  license 
authority,  they  must  file  an  application 
to  do  so  with  the  NRC.  Such 
applications  for  reinstatement  of 
previous  license  authority  are  e.xempted 
from  fees  under  10  CFR  170.11(a)(4)  as 
appropriate. 


IV.  Section -by-Section  Analysis 

Section  171.11     Exemptions 

Paragraph  (a)  of  this  section  is 
amended  by  adding  nonprofit 
educational  institutions,  as  defined  in 
§  171.5,  to  the  list  of  those  entities 
exempted  from  annual  fees  by  the 
Commission.  A  discussion  of  ibis 
change  in  fee  poUcy  is  found  in  Sections 
1  and  II  of  this  final  rule. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  final  regulation. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  contains  no 
information  collection  requirements 
and.  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
pt  seq). 

VII.  Regulatory  Analysis 

With  respect  to  10  CFR  part  1 71,  on 
November  5, 1990  the  Congress  passed 
Public  Law  No.  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90).  OBRA-90.  as  amended, 
requires  that  for  Pi's  1991  through  1998 
approximately  100  percent  of  the  NRC's 
budget  authority  be  recovered  through 
the  assessment  of  fees.  To  accompUsh 
this  statutory  requirement,  on  July  20, 
1993  (58  FR  38666),  the  NRC,  in 
accordance  with  §  171.13,  published  in 
the  Federal  Register  the  final  amount  of 
the  FY  1993  annual  fees  for  operating 
reactor  licensees,  fuel  cycle  licensees, 
materials  licensees,  and  holders  of 
Certificates  of  Compliance,  registrations 
of  sealed  source  and  devices  and  QA 
program  approvals,  and  Government 
agencies.  Consistent  with  OBRA-90  and 
its  Conference  Committee  Report,  the 
Commission  has  ensured  that — 

(1)  The  annual  fees  are  based  on  the 
Commission's  FY  1993  budget  of  $540 
million  less  the  amounts  collected  from 
part  170  fees  and  the  funds  directly 
appropriated  from  the  Nuclear  Waste 
Fund  to  cover  the  NRC's  high  level 
waste  program; 

(2)  The  annual  fees,  to  the  maximum 
extent  practicable,  have  a  reasonable 
relationship  to  the  cost  of  regulatory 
ser\'ices  provided  by  the  Commission; 
and 

(3)  Annual  fees  are  assessed  to  those 
licensees  which  the  Commission,  in  its 
discretion,  determines  can  fairlv. 


equitably  and  practicably  contribute  to 
their  payment. 

Therefore,  when  developing  the 
annual  fees  for  operating  power 
reactors,  the  NRC  continues  to  consider 
the  various  reactor  vendors,  the  types  of 
containment,  and  the  location  of  those 
reactors.  The  annual  fees  for  fuel  cycle 
licensees,  materials  licensees,  and 
holders  of  certificates,  registrations  and 
approvals  and  for  licenses  issued  to 
Government  agencies  take  into  account 
the  type  of  facility  or  appro\  al  and  the 
classes  of  the  licensees. 

10  CFR  part  171.  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20.  1986  (51  FR  33224; 
September  18.  1986).  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Companvv.  l'n)ted 
State;;,  846  F.2d  765  (DC  Cir  1988),  cert 
denied,  490  U.S.  1045  (1989). 

10  CFR  part  171.  which  established 
fees  based  on  the  FY  1989  budge!,  was 
also  legally  challenged.  As  a  result  of 
the  Supreme  Court  decision  in  Skinner 
v.  Mid-American  Pipeline  Co  .  109  SCl. 
1726  (1989),  and  the  denial  of  certiorari 
in  Florida  Power  and  Light,  all  of  the 
lawsuits  were  withdrawn. 

The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  recently  by  the  E)C 
Circuit  Court  of  Appeals  in  AUied- 
Signal  V.  NRC.  983  F.2d  146  (DCGr. 
1993). 

Vni.  Regulatory  Flexibility 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  6G5(b).  the 
Commission  certifies  that  this  final  rule 
as  adopted  does  not  have  a  significant 
economic  impact  on  a  substantia) 
number  of  small  entities. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109.  does  not 
apply  to  this  final  mle  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 
facility  or  the  procedures  or 
organization  required  to  design, 
constnict  or  operate  a  facility. 

List  of  Subjects  in  10  CFR  Pari  171 

Annual  charges,  Byproduct  material. 
Holders  of  certificates,  regisfrstions,  and 
approvals.  Intergovernmental  relations. 
Non-payment  penalties,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Source  material.  Special 
nuclear  material. 
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For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  5  U.S.C.  552  and  553,  the  NRC 
hereby  adopts  the  follownng 
amendments  to  10  CFR  part  171. 

PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  LICENSES, 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES,  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE.  REGISTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSED  BY  THE  NRC 

1.  The  authority  citation  for  part  171 
is  revised  to  read  as  follows; 

Authority:  Sec.  7601.  Pub.  L.  99-272.  100 
Stat.  146,  as  amended  by  sec.  5601.  Pub.  L. 
100-203,  101  Stat.  1330.  as  amended  by  set 
3201.  Pub.  L.  lCl-239.  103  Stat.  2106  as 
amended  by  sec.  6101,  Pub.  L.  101-508,  104 
Stat.  1388  (42  U.S.C.  2213);  sec.  301.  Pub.  L. 
92-314.  86  Stat.  222  (42  U.S.C.  2201{w));  sec. 
201.  88  Stat.  1242  as  amended  (42  U.S.C. 
5841);  sec.  2903.  Pub.  L.  102-486.  106  .Stat 
3125  (42  U.S.C.  2214  note). 

2.  In  §171. 11.  paragraph  (a)  is  revised 
to  read  as  follows: 

§171.11     Exemptions. 

(a)  i\n  annual  fee  is  not  required  for: 

(1)  A  construction  permit  or  license 
applied  for  by,  or  issued  to.  a  nonprofit 
educational  institution  for  a  production 
or  utilization  facility,  other  than  a 
power  reactor,  or  for  the  possession  and 
use  of  byproduct  material,  source 
material,  or  special  nuclear  material. 
Ttiis  exemption  does  not  apply  to  those 
byproduct,  source,  or  special  nuclear 
material  licenses  which  authorize: 

(i)  Human  use; 

(ii)  Remunerated  services  to  other 
persons; 

(iii)  Distribution  of  byproduct 
material,  source  material,  or  special 
nuclear  material  or  products  containing 
bj-product  material,  source  material,  or 
special  nuclear  material;  or 

(iv)  Activities  performed  under  a 
Government  contract. 

(2)  Federaliy-ouTied  research  reactors 
used  primarily  for  educational  training 
<md  academic  research  purposes.  For 
purposes  of  this  exemption,  the  term 
research  reactor  means  a  nuclear  reactor 
that— 

(i)  Is  licensed  by  the  Nuclear 
Regulatory  Commussion  under  section 
104  c.  of  the  Atomic  Energ\-  Act  of  1954 
(42  U.S.C.  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
less;  and 

(ii)  If  so  licensed  for  operation  at  a 
thermal  power  level  of  more  than  1 
megawatt,  does  not  contain — 


(A)  A  circulating  loop  through  the 
core  in  which  the  licensee  conducts  fuel 
experiments; 

(B)  .^  liquid  fuel  loading;  or 

(C)  An  experimental  facility  in  the 
core  in  excess  of  16  square  inches  in 
cross-section. 

•         *         •         •         * 

Dated  at  Rockvilie.  MD  this  11th  day  of 
March.  1994. 

For  the  Nuclear  Regulatorv'  Commission. 
Samuel  I.  Chilk, 

Secrftary  of  the  Commission. 

|FR  Doc.  94-6233  Filed  3-16-94;  8  45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Release  No.  34-33573A] 

Regional  Office  Reorganization; 
Correction 

ACTION:  Correction  to  final  rule 
amendments. 

SUMMARY:  This  document  contains 
corrections  to  final  rule  amendments 
which  were  published  February-  9.  1994 
[59  FR  5942J.  The  amendments  pertain 
to  the  organization  and  operation  of  the 
Commission's  regional  offices. 
EFFECTIVE  DATE:  March  17,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Clarkson.  Director.  Regional 
Office  Operations,  (202)  272-3090; 
Anne  Sullivan,  Office  of  Crencral 
Counsel.  (202)  272-7525. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  which  are  the  subject  of 
these  corrections  are  contained  in  17 
CFR  200  and  were  amended  by  release 
effective  Februar}-  9,  1994. 

Need  for  Correction 

As  pubhshed.  certain  addresses 
contained  in  the  final  rule  amendments 
are  incorrect  or  incomplete. 

Correction  of  Publication 

Accordingly,  the  publication  on 
February  9,  1994  of  the  final  nile 
amendments  in  Commission  Release 
No.  34-33573  which  were  the  subject  of 
FR  Doc.  No.  94-2826  is  corrected  as 
follows: 

§200.11     [Corrected] 

1.  On  page  5943,  in  the  first  column. 
in  Section  200.11(b),  line  twelve, 
remove  the  words  "Sixth  Floor,"  as  they 
appear  after  "73  Tremont  Street". 

2.  On  page  5943,  in  the  first  column, 
in  Section  200.11(b),  line  28,  add 
"Minnesota,"  between  "Michigan,"  and 
"Missouri,". 


3.  On  page  5943,  in  the  first  column, 
in  Section  200.11(b).  beginning  in  line 
30,  revise  the  phrase  "Administrator. 
Northwestern  Atrium  Center,"  to  read 
"Director,". 

4.  On  page  5943,  in  the  first  column, 
in  Section  200.11(b),  line  30,  the  zip 
code  "60611"  is  corrected  to  read 
"60661". 

5.  On  page  5943.  in  the  first  column, 
in  Section  200.11(b),  Une  37,  remove  the 
word  "Administrator"  and  add.  in  its 
place,  the  word  "Director". 

6.  On  page  5943.  in  the  second 
column,  in  Section  200.11(b),  line 
eleven,  add  the  words  "Suite  1100," 
before  the  words  "San  Francisco.". 

§  200.80    (Corrected] 

7.  On  page  5944,  in  the  third  column, 
in  Section  200.80(c)(l)(!ii).  line  one.  add 
the  number  "3475"  before  the  words 
"Lenox  Road.". 

8.  On  page  5944.  in  the  third  column, 
in  Section  200.80(c)(l)(iii).  lines  four 
and  five,  remove  the  words 
"Northwestern  Atrium  Center,". 

9.  On  page  5944.  in  the  third  column, 
in  Section  200.80(c)(l)(iii).  line  six,  the 
zip  code  "60611"  is  corrected  to  read 
"60661". 

10.  On  page  5944.  in  the  third 
colimm,  in  Section  200.80(c)(l)(iii),  line 
23,  add  the  words  "Suite  1100."  before 
the  words  "San  Francisco.". 

§200.303    (Corrected] 

11.  On  page  5945.  in  the  first  column, 
in  Section  200.303(a)(2).  line  15.  add  the 
number  "3475"  before  the  words 
"Lenox  Road.". 

12.  On  page  5945.  in  the  first  column, 
in  Section  200.303(a)(2).  beginning  on 
hne  18,  remove  the  words 
"Northwestern  Atrium  Center,". 

13.  On  page  5945,  in  the  first  column, 
in  Section  200.303(a)(2).  line  20,  the  zip 
code  "60611"  is  corrected  to  read 
"60661". 

14.  On  page  5945,  in  the  first  column, 
in  Section  200.303(a)(2),  line  37,  insert 
the  words  "Suite  1100,  '  before  the 
words  "San  Francisco,". 

Dat€'d  March  11.  1994. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  94-6176  Filed  3-16-94;  8:45  am) 

BILUNG  CODE  8C10-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admin istraticn 

20  CFR  Part  416 

[Regulations  No.  16] 

RIN  0960-AD85. 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled; 
Replacement  of  Lost,  Damaged,  or 
Stolen  Excluded  Resources  (Hurricane 
Andrew) 

AGcNCV:  Social  Security  Administration, 

HHS. 

ACTION:  Interim  final  rules  with  request 

for  comments. 

SUMMARY:  Some  supplemental  security 
income  (SSI)  recipients  who  were 
victims  of  Hurricane  Andrew  in  south 
Florida  have  not  been  able  to  replace  or 
repair  their  damaged  homes  due  to 
circumstances  beyond  their  control. 
This  means  that  some  SSI  recipients 
will  have  resources  (insurance  money) 
in  amounts  that  will  disqualify  them  for 
SSI  benefits  if  held  for  periods 
exceeding  the  maximum  18-month 
period  provided  in  regulations  at 
§416.1232.  Since  Hurricane  Andrew 
occurred  in  August  1992,  some  SSI 
recipients  could  become  ineligible  as 
early  as  March  1994.  We  are  codifying 
in  regulations,  interim  final  rules  which 
provide  additional  time  for  victims  of 
Hurricane  Andrew  to  make 
arrangements  to  effect  repair  or 
replacement  of  excluded  property 
without  interruption  of  their  SSI 
benefits. 

DATES:  Effective  Date:  This  rule  is 
effective  March  17, 1994. 

Comments 

To  bo  sure  that  your  comments  are 
considered,  we  must  receive  them  no 
later  than  May  16,  1994. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Depvirtment  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235.  or  delivered  to  3-B-\  Operations 
Building,  6401  Seciuity  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4  10  p.m.  on  regular  business  days. 
Alternately,  you  may  submit  comments 
by  tol:;.'"ax  tn  (410)  966-0859. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (410) 
965-1762. 


SUPPLEMENTARY  INFORMATION:  In  August 
1992,  Hurricane  Andrew  devastated 
south  Florida  causing  damage  estimated 
in  excess  of  $18  billion.  According  to 
published  reports,  of  the  47,000  homes 
destroyed,  32,000  are  still 
uninhabitable.  Only  10  percent  of 
140,000  damaged  homes  have  been 
rebuilt  or  repaired  because  the  number 
of  contractors  available  to  rebuild 
homes  is  steadily  decreasing. 

We  estimate  that  approximately  450 
SSI  recipients,  who  were  victims  of 
Hurricane  Andrew,  have  received 
payments  from  private  insurance 
companies  for  the  repair  or  replacement 
of  their  property,  but  because  of  the 
extent  of  the  devastation,  they  have  not 
yet  been  able  to  repair  or  replace  their 
homes  and  property. 

The  regulations  at  §  416.1205(c) 
provide  that  SSI  recipients  can  have  no 
more  than  $2,000  in  countable  resources 
and  SSI  couples  can  have  no  more  than 
$3,000.  The  regulations  at  §  416.1237 
provide  that  assistance  received  under 
the  Disaster  Relief  and  Emergency 
Assistance  Act  or  other  assistance 
provided  under  a  Federal  statute 
because  of  a  catastrophe  which  is 
declared  to  be  a  major  disaster  by  the 
President  of  the  United  Stales  or 
comparable  assistance  received  from  a 
Stale  or  local  government,  or  from  a 
disaster  assistance  organization,  is 
excluded  permanently  under  §  416.1210 
in  determining  countable  resources. 

The  regulations  at  §  416.1232 
complement  the  disaster  assistance 
exclusion  by  providing  that  cash  or  in- 
kind  items  for  the  repair  or  replacement 
of  lost,  stolen,  or  damaged  excluded 
resources  are  not  treated  as  resources  for 
9  months,  plus  one  extension  for  a 
reasonable  period  up  to  an  additional  9 
months  for  good  cause  if  circimistanccs 
do  not  permit  repair  or  replacement 
within  the  initial  9-month  period  and 
the  individual  intends  to  use  the  funds 
for  repair  or  replacement. 

Excluded  resources  generally  include 
the  individual's  home,  household  goods 
and  personal  effects,  and  the 
automobile,  as  are  described  in 
§§  416.1212,  416.1216  and  416.1218 
respectively. 

Private  insurance  payments  do  not 
qualify  as  disaster  assistance  and, 
therefore,  cannot  be  permanently 
excluded.  For  some  of  tliese  SSI 
recipients,  the  maximum  period  of  18 
months  during  which  monies  to  repair 
or  replace  excluded  resources  are  not 
treated  as  resources  is  about  to  expire. 
Because  of  the  vast  devastation  caused 
by  Hurricane  Andrew,  these  individuals 
have  not  been  able  to  rebuild  or  repair 
their  homes.  We  estimate  that,  as  early 
as  March  1994,  some  of  these 


individuals  will  begin  to  lose  SSI 
eligibility. 

We  propose  interim  final  regulations 
to  amend  §  416.1232(b)  for  victims  of 
Hurricane  Andrew  only,  to  extend  the 
maximum  13-nionth  period  during 
which  cash  or  in-kind  replacement 
received  from  any  source  for  purposes 
of  repairing  or  replacing  an  excluded 
resource  is  not  treated  as  a  resource: 

•  For  an  additional  12  months  as  long 
as  the  individual  intends  to  repair  or 
replace  the  property  and  good  cause  still 
exists  for  not  yet  having  done  so. 

Existing  regulations  for  the  exclusion 
of  monies  to  repair  or  replace  an 
excluded  resource  have  been  adequate 
to  cover  past  situations,  including  other 
disasters.  However,  the  damage  caused 
by  Hurricane  Andrew  was  so  extensive 
and  destroyed  so  much  of  the  existing 
infrastructure  (eg.,  governmental  and 
pubhc  services  and  utiUties, 
construction  and  repair  industry  and 
equipment,  etc.)  that  the  current 
maximiun  18-month  period,  in  this 
context,  is  not  adequate.  Many  SSI 
recipients  hurt  by  Hurricane  Andrew 
who  have  received  insurance 
settlements  have  not  been  able  to 
rebuild  or  repair  their  homes  or  even 
contract  for  those  services.  Through  this 
regulatory  change,  we  are  providing 
additional  time  for  victims  of  this 
extraordinary  disaster  to  make 
arrangements  to  effect  repair  or 
replacement  without  interruption  in 
their  SSI  benefits. 

During  the  extension  period,  we  will 
make  periodic  contacts  with  each 
individual  to  determine  whether  the 
individual  still  intends  to  repair  or 
replace  the  property  and,  if  so,  whether 
good  cause  for  not  yet  having  done  so 
still  exists.  We  will  obtain  evidence  to 
make  these  determinations. 

Regulatory  Procedures 

We  are  publishing  these  new  SSI 
resource  counting  rules  as  interim  final 
rules  with  a  request  for  comments 
instead  of  as  proposed  rules.  The 
Department,  even  when  not  required  by 
statute,  as  a  matter  of  policy,  generally 
follows  the  Administrative  Procedure 
Act  (APA)  notice  of  proposed 
rulemaking  and  pubUc  comment 
procedures  specified  in  5  U.S.C.  553  in 
the  development  of  its  regulations.  The 
APA  provides  exceptions  to  its  notice 
and  comment  procedures  when  an 
agency  finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  After  due  consideration,  we 
have  determined  that,  under  5  U.S.C. 
553(b)(B).  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  on 
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these  regulations  because  such 
procedures  would  be  contrar}'  to  the 
public  interest.  The  process  of  notice 
and  comment  rulemaking  generally 
requires  many  months  before 
culminating  in  a  final  rule.  If  SSI 
recipients  who  are  victims  of  Hurricane 
Andrew  do  not  receive  the  beneficial 
effect  of  this  rule  by  March  1994,  some 
will  lose  their  SSI  eligibility.  Since  it  is 
in  the  public  interest  that  these 
individuals  continue  to  receive  SSI 
benefits  while  they  make  arrangements 
to  repair  or  replace  their  excluded 
resources  that  have  been  damaged  or 
destroyed  by  Hurricane  Andrew,  we 
believe  that  the  public  interest  warrants 
immediate  promulgation  of  these  rules. 
Accordingly,  promulgation  of  these 
rales  pursuant  to  notice  and  conynent 
rulemaking  would  be  contrar>'  to  the 
public  interest  and  thus  may  be 
dispensed  with  pursuant  to  5  U.S.C. 
553(bKB).  However,  we  are  asking  the 
public  to  conunent  on  these  interim 
final  rules  and  will  determine  if  these 
regulations  need  revision  on 
consideration  of  any  comments 
received. 

Executive  Order  12866 

These  interim  final  regulations  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  section  3(f)  of 
E.O.  12866  and,  thus,  are  not  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  under  E.O.  12866. 

Papenvork  Reduction  Act  of  1980 

These  interim  final  regulations  do  not 
contain  reporting  requirements. 
However,  they  extend  the  initial 
regulation  that  did.  Inadvertently,  we 
did  not  pubhsh  a  narrative  for  that 
regulation  concerning  the  need  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB).  We  would  normally 
seek  approval  of  the  reporting 
requirements  contained  in  the  initial 
regulation  (under  the  Paperwork 
Reduction  Act)  from  OMB.  We  are  not 
doing  so  in  this  situation  because  we 
already  have  their  clearance  to  collect 
this  kind  of  information  using  the  SSA- 
795  (Statement  of  Claimant  or  Other 
Person),  OMB  Control  Number  0960- 
0045. 

We  e.xpect  that  approximately  450  SSI 
recipients  will  be  involved,  and  that  it 
will  take  them  an  estimated  five 
minutes  each  to  provide  this 
information.  The  annual  burden  for  this 
reporting  requirement  is  estimated  at 
37.5  hours.  The  respondents  are  SSI 
recipients  who  have  excess  countable 
resources  as  a  result  of  the  damage 
caused  by  Hurricane  Andrew, 


Regulatory  Flexibility  Act 

We  certify  that  these  interim  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  eligibility  for  or  the  amount  of  SSI 
payments  of  individuals.  Therefore,  a 
regulator^'  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplementary-  Security- 
Income! 

List  of  Sublects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplementary  Security 
Income. 

Dated;  February  16, 1994. 
Shirley  Chaler, 

Commiiiioner  of  Social  Security. 

Approved:  March  10,  1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Sen-ices. 

Part  416  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

1.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102,  1602,  1611. 1612, 
1613.  1614(fl,  1621  and  1631  of  the  Social 
Security  Act:  42  U.S.C.  1302.  1381a.  1382. 
1382a.  1382b.  1382c(f).  1382J,  and  1383;  sec. 
211  of  Pub.  L  93-66,  87  Stat.  154. 

2.  Section  416.1232  is  amended  by  - 
revising  paragraph  (b)  to  read  as  follows: 

§  416.1232    Replacement  of  lost,  damaged. 
or  stolen  excluded  resources. 


(b)  The  initial  9-month  time  period 
will  be  extended  for  a  reasonable  period 
up  to  an  additional  9  months  where  we 
find  the  individual  had  good  cause  for 
not  replacing  or  repairing  the  resource. 
An  individual  will  be  found  to  have 
good  cause  when  circumstances  beyond 
his  or  her  control  prevented  the  repair 
or  replacement  or  the  contracting  for  the 
repair  or  replacement  of  the  resource.  If 
good  cause  is  found  for  an  individual, 
any  unused  cash  (and  interest)  is 
counted  as  a  resource  beginning  with 
the  month  after  the  good  cause 
e.xtcnsion  period  expires.  Exception:  For 
victims  of  Hurricane  Andrew  only,  the 
exlension  period  for  good  cause  may  be 
extended  for  up  to  an  additional  12 
months  beyond  the  9-month  extension 
when  we  find  that  the  individual  had 
good  cause  for  not  replacing  or  repairing 


an  excluded  resource  within  the  9- 
month  extension. 

•        *        *        •        • 

IFR  Doc.  94-6158  Filed  3-16-94;  8:45  am) 

BILLING  CODE  4190-29-P 


Food  and  Drug  Administration 

21  CFR  Part  442 
[Docket  No.  93N-0431] 

Antibiotic  Drugs;  Cefmetazole  and 
Cetmetazole  Sodium  Injection 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide 
for  the  inclusion  of  accepted  standards 
for  a  new  bulk  form  of  cefmetazole  and 
for  its  use  in  a  new  dosage  form  of 
cefmetazole  sodium,  cefmetazole 
sodium  injection.  The  manufacturer  has 
supplied  sufficient  data  and  information 
to  establish  its  safety  and  efficacy. 
DATES:  Effective  April  18.  1994;  written 
comments,  notice  of  participation,  and 
requests  for  a  hearing  by  April  18. 1994; 
data,  information,  and  analyses  to 
justify  a  hearing  by  May  16,  1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-443-0335. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  (1)  a  new  bulk  form  of 
cefmetazole.  and  (2)  for  its  use  in  a  new 
dosage  form  of  cefmetazole  sodium, 
cefmetazole  sodium  injection.  The 
agency  has  concluded  that  the  data 
supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  used  as  directed  in  the 
labeling  and  that  the  regulations  should 
be  amended  in  21  CFR  part  442  to 
provide  for  the  inclusion  of  accepted 
standards  for  this  product. 

Environmental  Impact 

The  agency  has  determined  under  2 1 
CFR  25.24(c)(6)  that  this  action  is  of  a 
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type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  Impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  aiuiounces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because,  when  effective,  it  provides 
notice  of  accepted  standards,  FDA  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  pubhc 
interest.  This  final  rale,  therefore,  is 
effective  April  18,  1994.  However, 
interested  persons  may,  on  or  before 
April  18,  1994,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
wnlh  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  groimds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1) 
on  or  before  April  18,  1994,  a  written 
notice  of  participation  and  request  for  a 
hearing,  and  (2)  on  or  before  May  15, 
1994,  the  data,  information,  and 
analyses  on  which  the  person  rehes  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
no  genuine  and  substantia  issue  of  fact 
precludes  the  action  taken  by  this  order. 
or  if  a  request  for  a  hearing  is  not  made 
in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Drugs  will  enter  summary 
judgment  against  the  person(s)  who 
request(s)  the  hearing,  making  findings 
and  conclusions  and  denying  a  hearing. 
All  submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
document  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  a  hearing. 


a  submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 

All  submissions  under  this  order, 
except  for  data  and  Information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  442 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  442  is 
amended  as  follows: 

PART  442— CEPHA  ArfTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
part  442  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

2.  Section  442.69  is  added  to  subpart 
A  to  read  as  follows: 

§442.69    Cefmstazole. 

(a)  Bequirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Ce&netazole  is  (6/?.7S)-7-l2- 
I(cyanomethyl)thio]acetamidol-7- 
methoxy-3-[[(l-methyl-lH-tetrazol-5- 
yl)thio]methyl]-8-oxo-5-thia-l- 
a2abicyclo[4.2.0]oct-2-ene-2-carboxyUc 
acid.  It  is  so  purified  and  dried  that: 

(i)  Its  potency  is  not  less  than  970 
micrograms  of  cefmetazole  activity  per 
milligram. 

(ii)  Its  moisture  content  is  not  more 
than  0.5  percent. 

(iii)  It  gives  a  positive  identity  test  for 
cefmetazole. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§432.5  of  this  chapter. 

(3)  Bequests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  moisture,  and 
identity. 

(ii)  Samples,  if  required  by  the 
Ehrector.  Center  for  Drug  Evaluation  and 
Research:  10  packages  each  containing 
approximately  500  milhgrams. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 
§442.70a(h)(l). 

(2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

(3)  Identity.  Proceed  as  directed  in 
§436.211  of  this  chapter  using  a  mineral 
oil  mull  prepared  as  described  in 
paragraph  Cb)(2)  of  that  section. 


3.  New  §  442.270  is  added  to  subpart 
C  to  read  as  follows: 

§  442^0    Cefmetazole  Injectable  dosage 
forms. 

4.  New  §  442.270b  is  added  to  subpart 
C  to  read  as  follows: 

§  442^70b    Cefmetazole  sodium  Injection. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefmetazole  sodium 
injection  is  a  frozen,  aqueous,  iso- 
osmotic  solution  of  ce&netazoIe  and 
sodium  citrate.  It  contains  one  or  more 
suitable  and  harmless  buffer  substances 
and  a  tonicity  adjusting  agent.  Each 
millihter  contains  cefmetazole  sodium 
equivalent  to  20  milligrams  or  40 
milligrams  of  cehnetazole  per  miUiUter. 
Its  cefmetazole  content  is  satisfactory  if 
it  is  not  less  than  90  percent  and  not 
more  than  120  percent  of  the  number  of, 
milligrams  of  cefmetazole  that  it  is 
represented  to  contain.  It  is  sterile.  It 
contains  not  more  than  0.2  endotoxin 
units  per  milligram.  Its  pH  is  not  less 
than  4.2  and  not  more  than  6.2.  It  passes 
the  identity  test.  The  cefmetazole  used 
conforms  to  the  standards  prescribed  by 
§  442.69(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  cefmetazole  used  in  making 
the  batch  for  potency,  moisture,  and 
identity. 

(B)  The  batch  for  potency,  sterility, 
bacterial  endotoxins,  pH,  and  identity. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drug  Evaluation  and 
Research: 

(A)  The  cefmetazole  used  in  making 
the  batch:  10  packages,  each  containing 
approximately  500  milligrams. 

(B)  The  batch: 

(1)  For  all  tests  except  sterility:  A 
minimum  of  12  immediate  containers. 

(2)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filhng  operation. 

(b)  Tests  and  methods  of  assay.  Thaw 
the  sample  as  directed  in  the  labeling. 
The  sample  solution  used  for  testing 
must  be  at  room  temperature. 

(1)  Cefmetazole  potency.  Proceed  as 
directed  in  §  442.70a(b)(l),  except 
prepare  the  sample  solution  and 
calculate  the  cefrnctazolo  content  as 
follows: 

(i)  Preparation  of  sample  solution. 
Using  a  suitable  hypodermic  needle  and 
syringe,  remove  an  accurately  measured 
portion  from  each  container 
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immediately  after  thawing  and  reaching 
room  temperature  and  dilute  with 
mobile  phase  to  obtain  a  solution 
containing  500  micrograms  of 
cefrnetazole  per  milUliter  (estimated). 
Prepare  the  sample  solution  just  prior  to 
its  introduction  into  the  chromatograph. 

(ii)  Calculation.  Calculate  the 
milhgrams  of  cefrnetazole  per  milliliter 
of  sample  as  follows: 


Milligrams  of 
cefrnetazole  per  mil- 
Uliter 


Aa  XPsXd 
AsX  1,000 


where: 

Ac  =  Area  of  the  cefraetazoie  peak  in  the 

chromatoftrdin  of  the  sample  (at  a 

retertion  tune  equal  to  that  observed  for 

the  standard): 
,'5  =  Area  of  the  cefrnetazole  peak  in  the 

thrnmatograro  of  the  cefrnetazole 

working  standard; 
Ps  =  CeE-neiazole  activity  in  the  cefrnetazole 

working  standard  sotulion  in  micrograms 

per  milliliter;  and 
d  =  Dilution  factor  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
§436  20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Bacteria!  endotoxins.  Proceed  as 
directed  in  the  United  States 
Pharmacopeia  bacterial  endotoxins  test. 

(4)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  the 
undiluted  solution. 

(5)  Identity.  The  high-performance 
liquid  chromatogram  of  the  sample 
determined  as  directed  in  paragraph 
foKl)  of  this  section  compares 
qualitatively  to  that  of  the  cefrnetazole 
working  standard. 

Dated;  Marrb  9,  1994. 
Raymond  E.  Hdniilton, 

Acting  Director,  Office  of  Compliance,  Center 

for  Drug  Evaulation  and  Research. 

iFR  Doc.  94-6224  Tiled  3-1&-94;  8:45  am) 

P.ILUKQ  COOC  4180-01-* 


21  CFR  Part  553 

Ne*  Animal  Drugs  for  Use  in  Animal 
Feeds;  Salinomycin 

AGENCY:  Food  and  Drug  Administration, 

HUS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drag  .Tppliccition  (ANADA)  filed  by 
rloe*  Jist-Roussel  Agri-Vet  Co.  The 
'^N ADA  provides  for  making  a  Type  A 
medicated  article  containing 
salinomycin  used  to  make  a  Type  C 
medicated  broiler  feed  for  the 


prevention  of  coccidiosis  in  broiler 
chickens. 

EFFECTIVE  DATE:  March  17. 1994. 
FOR  FURTHCR  WFORMATXJH  COKTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 

SUPPt-EMEMTARY  INFORMATION:  Hoechst- 
Roussel  Agii-Vet  Co..  P.O.  Box  2500. 
Somerviile,  NJ  08876-1258,  filed 
ANADA  200-075  which  provides  for 
making  a  30  grams  (g)  per  pound 
sahnomycin  Type  A  medicated  article 
used  to  make  a  Type  C  medicated 
broiler  feed  containing  40  to  60  g  of 
salinomycin  per  ton.  The  feed  is  used 
for  the  prevention  of  coccidiosis  caused 
by  Eimeria  ocen-ulino,  E.  brunetti.  E. 
maxiTT.a,  E.  mivati,  E.  necatrix,  and  E. 
tenella  in  broiler  chickens. 

ANADA  200-075  for  Hoechst- 
Roussel's  salinomycin  Type  A  article  is 
as  a  generic  copy  of  Agri-Bio  Corp.'s 
Bio-Cox  (salinomycin  Type  A  article)  in 
a  new  animal  drag  application  (NADA 
128-686).  The  ANADA  is  approved  as 
of  February  23.  1994,  and  the 
regulations  are  amended  in  21  CFK 
558.550(a)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.1l(e)(2)(ii)  (21 
CFR  514  ll(e)(2J(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m  ,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  pari  558  is  amended  as  follows: 


PART  558— NEW  ANHMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.Q 
360b,  371). 

2.  Section  558.550  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$558,560    Satlnomycin. 

(a)  Approvals.  Type  A  medicated 
article  with  30  grams  of  activity  per 
pound  from  salinomycin  sodium 
biomass:  To  012799  in  §  510.600(c)  of 
this  chapter  for  use  as  in  paragraph 
fb)(l)(i)  of  this  section;  to  042835  in 
§  510.600(c)  of  this  chapter  for  use  as  in 
paragraph  fb)  of  this  section. 
•        •        *        *        * 

.     Dated:  Ma.th  10,  1994. 
Richard  H.  Tesk«, 

Acdng  Director,  Center  for  Veterinary 

Medicine. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[T.D.  8533) 
RIN  1545-AS5a 

Accuracy-Reiated  Penalty 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
accuracy-related  penalty  under  chapter 
1  of  the  Internal  Revenue  Code.  These 
regulations  affect  all  persons  that  file 
returns  of  income  tax  and  provide 
guidance  necessary  to  comply  with 
these  changes.  These  regulations  are 
necessary  to  effect  changes  to  the 
accuracy-related  penalty  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 

EFFECTIVE  DATE:  March  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Moyer.  202-622-6232  (not  a 
toll-free  number). 

SUPPLEME^rrARY  informaton: 

Background 

These  temporary  regulations  set  forth 
certain  changes  made  to  the  accuracy- 
related  penalty  in  section  6662  of  the 
Internal  Revenue  Code  (Code)  by  section 
13251  of  the  Omnibus  Budget 
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Reconciliation  Act  of  1993  (OBRA 
1993).  These  changes  eliminated  the 
disclosure  exception  for  the  negligence 
penalty  (section  6662(b)(1)  of  the  Code) 
and  raised  the  disclosure  standard  for 
purposes  of  the  penalties  for 
disregarding  rules  or  regulations 
(section  6562(b)(1)  of  the  Code)  and  a 
substantial  understatement  of  income 
tax  (section  6662(b)(2)  of  the  Code)  from 
"not  frivolous"  to  "reasonable  basis." 
See  section  13251  of  OBR.^  1993  and  H. 
Rep.  No.  213,  103rd  Cong..  1st  Sess.  669 
(1993)  (the  Conference  Report). 

The  legislative  history-  to  OBRA  1993 
indicates  that  this  "reasonable  basis" 
standard  is  a  relatively  high  standard  of 
tax  reporting  that  is  significantly  higher 
than  the  "not  frivolous"  disclosure 
standard  previously  applicable  to 
taxpayers  under  section  6662  of  the 
Code  and  currently  applicable  to 
preparers  under  section  6694  of  the 
Code.  See  Conference  Report,  at  p. 669. 
A  position  is  not  frivolous  if  it  is  not 
"patently  improper."  See  §  1.6694- 
2(c)(2)  of  the  Income  Tax  Regulations 
and  current  §  1.6662-3(b)(3).  The 
legislative  history  to  OBRA  1993  also 
provides  that  the  reasonable  basis 
standard  is  not  satisfied  by  a  position 
that  is  merely  arguable  or  merely  a 
colorable  claim.  See  Conference  Report, 
at  p. 669. 

In  addition  to  adopting  the  new 
reasonable  basis  standard  as  the 
standard  that  a  disclosed  return  position 
must  satisfy  to  avoid  the  disregard  and 
substantial  understatement  penalties. 
Congress  adopted  the  new  reasonable 
basis  standard  as  the  standard  that  a 
return  position  must  satisfy  to  avoid  the 
negligence  penalty.  See  Conference 
Report  at  p. 669. 

Treasury  requests  comments  on  how 
the  new  reasonable  basis  standard 
should  be  defined  for  purposes  of  the 
negligence,  disregard,  and  substantial 
understatement  penalties. 

Explanation  of  Changes 

Section  1.6662-3(a)  of  the  regulations 
generally  provides  that  if  any  portion  of 
an  underpayment,  as  defined  in  section 
6664(a)  of  the  Code  and  §  1 .6664-2.  of 
any  income  tax  imposed  under  subtitle 
A  of  the  Code  that  is  required  to  be 
shown  on  a  return  is  attributable  to 
negligence  or  disregard  of  rules  or 
regulations,  there  is  added  to  the  tax  an 
amount  equal  to  20  percent  of  such 
portion.  Section  1.6662-3(b)(l)  defines 
"negligence"  to  include  any  failure  to 
make  a  reasonable  attempt  to  comply 
with  the  provisions  of  the  internal 
revenue  laws  or  to  exorcise  ordinary  and 
rea.sonable  care  in  the  preparation  of  a 
tax  return.  Currently,  §  1.6662-3(c) 
grncrally  provides  that  no  penalty 


under  section  6662(b)(1)  may  be 
imposed  on  any  portion  of  any 
underpayment  that  is  attributable  to 
negligence  or  a  position  contrary  to  a 
rule  or  regulation  if  the  position  is 
adequately  disclosed  and  is  not 
frivolous,  if  the  requirements  of  that 
section  are  met. 

Section  1.6662— 4(a)  of  the  regulations 
generally  provides  that  if  any  portion  of 
an  underpayment  of  any  income  tax 
imposed  under  subtitle  A  of  the  Code 
that  is  required  to  be  shown  on  a  return 
is  attributable  to  a  substantial 
understatement  of  such  income  tax. 
there  is  added  to  the  tax  an  amount 
equal  to  20  percent  of  such  portion. 
Section  1.6662-4(a)  further  provides 
that,  except  in  the  case  of  any  item 
attributable  to  a  tax  shelter,  an 
understatement  is  reduced  by  the 
portion  of  the  understatement  that  is 
attributable  to  positions  for  which  there 
was  substantial  authority  or  adequate 
disclosure.  Currently,  under  §  1.6662- 
4(e)(2),  this  adequate  disclosure 
exception  v\ill  not  apply  if  the  position 
on  the  return  is  frivolous. 

As  a  result  of  OBRA  1993.  the 
minimum  standard  that  a  disclosed 
return  position  must  satisfy  to  avoid 
either  the  penalty  for  disregarding  rules 
or  regulations  or  for  a  substantial 
understatement  of  income  tax  has  been 
raised  from  "not  frivolous"  to 
"reasonable  basis."  In  addition,  there  is 
no  longer  a  disclosure  exception  for  the 
negligence  penalty  and.  to  avoid  that 
penalty,  the  return  position  generally 
must  satisfy  the  new  reasonable  basis 
standard. 

These  rules  generally  apply  to  returns 
that  are  due  (without  regard  to 
extensions  for  filing)  af^er  December  31. 
1993.  However,  the  rules  relating  to 
changes  to  the  penalties  for  negligence 
or  disregard  of  rules  or  regulations  will 
not  apply  to  returns,  including  qualified 
amended  returns,  filed  on  or  before 
March  14.  1994. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Fle-xibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  uill 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  L.  Meyer.  Office  of 
Assistant  Chief  Coiuisel.  Income  Tax 
and  Accounting.  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  L'.S.C.  7805  *   *   * 

Par.  2.  Section  1.6662-0  is  amended 
by  revising  the  introductory  language 
and  adding  an  entry  for  §  1.6662-7T  to 
rt>ad  as  follows: 

§  1 .6662-0    Table  of  contents. 

This  section  lists  the  captions  that 
appear  in  §§1.6662-1  through  1.6662- 
7T. 

*         *         «         •         * 

§1.6682-77     Omnibus  Budget 
Reconciliation  Act  of  1993  changes  to  the 
accuracy-related  penalty  ftempomry). 

(a)  In  general. 

(1)  Scop>e. 

(2)  Effective  date. 

(b)  No  disclosure  exception  for  negligence 

penalty. 

(c)  Disclosure  standard  for  other  penalties  is 

reasonable  basis. 

(d)  Definition  of  reasonable  basis. 

(1)  In  general.  (Reserved!. 

(2)  Relationship  to  other  standards. 

Par.  3.  Section  1.6662-7T  is  added  to 
read  as  follows: 

§  1.6662-7T    Omnibus  Budget 
Reconciliation  Act  of  1993  changes  to  the 
accuracy-related  penalty  (temporary). 

(a)  In  general — (1)  Scope.  The 
Omnibus  Budget  Reconciliation  Act  of 
1993  made  certain  changes  to  the 
accuracy-related  penalty  in  section 
6662.  This  section  provides  rules 
reflecting  those  changes. 

(2)  Effective  date.  This  section  applies 
to  returns  that  are  due  (without  regard 
to  extensions  of  time  for  filing)  after 
December  31.  1993.  However,  the 
provisions  of  these  regulations  relating 
to  the  penalties  for  negligence  ur 
disregard  of  rules  or  regulations  will  not 
apply  to  returns  (including  qualified 
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amended  returns)  that  are  filed  on  or 
before  March  14, 1994. 

(b)  No  disclosure  exception  for 
negligence  penalty.  The  penalty  for 
negligence  in  section  6662(b)(1)  may  not 
be  avoided  by  disclosure  of  a  return 
position. 

(c)  Disclosure  standard  for  ether 
penalties  is  reasonable  basis.  The 
penalties  for  disregarding  rules  or 
regulations  in  section  6662{b)(l)  and  for 
a  substantial  understatement  of  income 
tax  in  section  6662(b)(2)  may  be  avoided 
by  adequate  disclosure  of  a  rptum 
position  only  if  the  position  has  at  least 
a  rea-onable  basis.  See  §§  1.6662-3(c) 
and  1.6e62-4(e)  and  (f)  for  other 
applicable  dist;losure  rules. 

(d)  Definition  of  reasonable  basis — (1) 
In  general.  [Reserved]. 

(2)  Relationship  to  other  standards. 
The  reasonable  basis  standard  is 
significantly  higher  than  the  not 
frivolous  standard  applicable  to 
preparers  under  section  6694  and 
defined  in  §  1.6694-2(c)(2). 
Margaret  Nlilner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved: 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  94-6236  Filed  .V14-94;  12:20  pm] 
BiLUNG  CO0€  4830-01 -U 


25CFRPart43 
p-.D.  8496] 
RIN  1545-AS13 

Diesel  Fuel  Excise  Tax;  Registration 
neauiretr.snts  Relating  to  Gasoline  and 
Di^se!  Fuel  Excise  Tax;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACDON:  Correction  to  temporary 
regidations. 

SUMMARY:  This  document  contains  a 
correction  to  temporary  regulations 
relating  to  the  tax  on  diesel  fuel  and 
registration  requirements  for  the 
gasoline  and  diesel  fuel  excise  taxes. 
This  document  was  published  in  the 
Federal  Register  on  Tuesday,  November 
30,  1993,{58FRG3063). 
EFFECTIVE  DATE:  January  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Bnland,  (202)  622-3130,  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATtON: 

Background 

The  temporary  regulations  provide 
rules  under  sections  6011(a),  4081, 
4082.  4101(a)  and  (h),  4101(d),  and 
6427(n)  of  the  Internal  Revenue  Code. 


Need  for  Correction 

As  published,  T.D.  8495  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
temporary  regulations  (T.D.  8495), 
which  was  the  subject  of  FR  Doc.  93- 
28647  is  corrected  as  follows: 

On  page  63076,  column  1,  §  48.4101- 
3T  (d)(3),  line  1,  the  language  "(3)  A 
throughputter,  as  defined"  is  corrected 
to  read  '  (3)  A  throughputter.  as  defined 
in". 
Cynthia  E.  Crigsby, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  94-6238  Filed  3-16-94;  8:45  am) 

BILUKG  CODE  *6M-0i-P 


DEPARTMEFfT  OF  TRANSPORTATION 
Coast  Guard 
33  GFR  Pan  1 

[CGD  92-C56] 

RIN2115-AE32 

Recreational  Vessel  Fees 

agency:  Coast  Guard,  DOT. 
ACTION:  Technical  amendment. 

SUMMARY:  This  document  contains 
corrections  to  regulations  published  on 
February  17,  1993  (53  FR  8884).  That 
Interim  Final  Rule  changed  the  length 
categories  of  recreational  vessels  subject 
to  the  recreational  vessel  fee  (RVF)  for 
calendar  years  1993  and  1994,  as 
required  by  Section  501  of  the  High  Seas 
Driftnef  Fisheries  Enforcement  Act  of 
1992. 

EFFECTIVE  DATE:  October  1,  1992. 
ADOPESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  ELxecutive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  C^'ast  Guard  Headquarters,  2100 
Second  Street  SVV.,  Washington,  DC 
20593-OO01  b<nween  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  CArlton  Perry,  Auxiliary,  Boating, 
and  Consumer  Affairs  Division,  (202) 
267-0979.  A  copy  of  this  technical 
amendment  may  be  obtained  by  calling 
the  Coast  Guard's  toll-free  Boating 
Safety  Hotline.  l-800-36ft-5647.  In 
Washington,  DC,  call  267-0780. 


SUPPLEMENTARY  INFORMATJON: 

Background 

The  Interim  Final  Rule,  as  published 
in  the  Federal  Register  (58  FR  8884; 
February  17, 1993),  provided 
amendatory  language  revising  the 
categories  of  vessels,  by  length,  that 
were  subject  to  the  Recreational  Vessel 
Fee  for  calendar  years  1993  and  1994. 
However,  the  Literim  Final  Rule  also 
contained  incorrect  amendatory 
language  revising  section  1.30-1  which 
caused  the  text  of  former  paragraph  (c) 
and  the  introductory  text  of  paragraph 
(d)  of  that  section  to  be  mistakenly 
deleted.  Since  the  purpose  of  the" 
rulemaking  was  only  to  implement 
Section  501  of  the  High  Seas  Driflnet 
Fisheries  Enforcement  Act  of  1992, 
Public  Law  102-587,  the  amendatory 
language  should  have  redesignated 
paragraphs  (c)  and  (d)  of  §  1,30-1  as 
paragraphs  (d)  and  (e),  respectively, 
rather  than  causing  them  to  be  deleted. 
This  document  revises  33  CFR  1.30-1  to 
redesignate  and  restore  the  deleted  text 
as  it  formerly  appeared  in  the  CFR. 

Need  for  Correction 

As  published,  the  Interim  Final  Rule 
omitted  information  on  applicability  of 
tiie  fees  to  vessels  operated  on  navigable 
waters  of  the  United  States. 

List  of  Subjects  in  33  CFR  Part  1 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Penalties,  Fees. 

Subpart  1  3(>— Recreational  Vessel 
Fees 

Accordingly,  33  CFR  supart  1.30  is 
corrected  by  making  the  following 
correcting  amendments. 

1.  The  authority  citation  for  subpart 
1*.30  continues  to  read  as  follows: 

Aulhority:  46  U.S.C  2110;  49  CFR  1.46. 

2.  Section  1.30-1  is  revised  to  read  as 
follows: 

§1.30-1     Applicability. 

(a)  This  subpart  establishes  annual 
fees  for  recreational  vessels,  effective  for 
calendar  years  1993  and  1994. 

(b)  The  fees  established  under  this 
subpart  for  oJendar  year  1993  do  not 
apply  to  recreational  vessels  21  feet  in 
length  and  under,  pubfic  vessels,  and 
vessels  deemed  public  vessels  under  14 
U.S.C.  827. 

(c)  The  fees  estabhshed  under  this 
subpart  for  calendar  year  1994  do  not 
apply  to  recreational  vessels  under  37 
feet  in  length,  public  vessels,  and 
vessels  deemed  public  vessels  under  14 
U.S.C.  827. 
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(d)  The  fefis  established  under  this 
subpart  apply  to  recreational  vessels 
operated  on: 

(1)  Territorial  Seas  of  the  I'nited 
States; 

(2)  Internal  navigable  waters  of  the 
L'nited  States  subject  to  tidal  influence; 

(3)  Internal  navigable  waters  of  the 
United  States,  not  subject  to  tidal 
influence,  from  which,  during  most  of 
the  boating  season,  a  16  foot  long 
powered  vessel  with  a  displacement- 
type  hull  can  navigate  to  waters  subject 
to  tidal  influence;  and 

(4)  Waters  listed  in  paragraph  (e)  of 
this  section. 

(e)  The  fees  established  under  this 
subpart  also  apply  to  the  following 
waters. 

(1)  Colorado  River,  between  Headgate 
Rock  Dam  and  Davis  Dam,  including 
Lake  Havasu  and  the  Parker  Strip  (AZ. 
CA): 

(2)  Lake  of  the  Woods  (MN); 

(3)  Lake  Roosevelt  (WA);  and 
(4)LakeTahoe(C\,  NV). 

Dated:  March  2, 1994. 
R.C.  Houle, 

Acting  Chief,  Office  of  Navigation  Safety  and 

W'atern'ay  Services. 

|FR  Doc.  94-6269  Filed  3-1&-94:  8:45  ami 

BILUNG  CODE  4910-1*-*! 


LEGAL  SERVICES  CORPORATION 

45CFR  Part  1611 

Eligibility:  Income  Level  for  Individuals 
Eligible  for  Assistance 

AGENCY:  Legal  Services  Corporation. 
action:  Final  rule. 

SUMMARY:  The  Legal  Services 
Corporation  ("Corporation")  is  required 
by  law  to  establish  maximum  income 
levels  for  individuals  eligible  for  legal 
assistance  This  document  updates  the 
specified  income  levels  to  reflect  the 
annual  amendments  to  the  Federal 
Poverty  Cuidehnes  as  issued  by  the 
Department  of  Health  and  Human 
Serv  ices 

EFFECTIVE  DATE:  March  17.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M,  Fortuno,  General  Counsel, 
Legal  Services  Corporation,  750  First 
Street  NE.,  Washington.  DC:  20002- 
4250; 202-336-€810 
SUPPLEMENTARY  INFORMATION:  Section 
1007(a)(2)  of  the  Legal  Services 
Corporation  Act  ('•Act"),  42  U.S.C. 
2996f(a)[2),  requires  the  Corporation  to 
establish  maximum  income  levels  for 
individuals  eligible  for  legal  assistance, 
and  the  Act  provides  that  other 
specified  factors  shall  be  taken  into 


account  along  with  income.  Section 
161 1.3(b)  of  the  Corporation's 
regulations  establishes  a  maximum 
income  level  equivalent  to  one  hundred 
and  twenty-five  percent  (125%)  of  the 
official  Federal  Poverty  Income 
Guidelines. 

Responsibility  for  revision  of  the 
official  Federal  Poverty  Income 
Guidelines  was  shifted  in  1982  from  the 
Community  Services  Administration  to 
the  Department  of  Health  and  Human 
Services.  The  revised  figures  for  1994 
set  out  below  are  equivalent  to  125%  of 
the  current  official  Poverty  Guidelines 
as  set  out  at  58  FR  6277  (Feb.  10.  1994) 

List  of  Subjects  in  45  CFR  Part  1611 

Legal  services. 
PART161 1— ELIGIBILITY 

1.  Theauthonty  citation  for  part  1611 
continues  to  read  as  follows: 

Authority:  Sees.  1006(b)(1).  1007(a)(1) 
Legal  Services  Corporation  Act  of  1974,  42 
U.S.C.  2996e(b)(l),  2996f(a)(l).  2996f(a)(2). 

2.  Appendix  A  of  part  1611  is  revised 
to  read  as  follows: 

Appendix  A  of  Part  i  611— Legal 
Services  Corporation  1994  Pov- 
erty Guidelines* 


1 

All 

Size  of  fanv 
lly  unit 

states 
but  Alas- 
ka and 
Hawaii ' 

Alaska  ? 

Hawaii  3 

1   

S9.200 

S  11.500 

510,588 

2  

12.300 

15.375 

14,150 

3  

15.400 

19,250 

17.713 

4  

18.500 

23,125 

21.275 

5  

21,600 

27.000 

24.838 

6  

24.700 

30.875 

28,400 

7  

27,800 

34,750 

31.963 

8  

30.900 

38,625 

35.525 

•The  figures  in  this  table  represent  125%  of 
the  poverty  guidelines  t>y  family  size  as  deter- 
mined by  the  Department  of  Health  and 
Human  Services. 

1  For  family  units  with  more  than  eight  mem- 
bers, add  S3, 100  for  each  additional  member 
in  a  family. 

2  For  family  units  witfi  more  than  eight  mem- 
tiers,  add  S3.875  for  each  additional  member 
in  a  family. 

3  For  family  units  with  more  ttian  eight  mem- 
tiers,  add  S3.563  for  each  additional  memt>er 
In  a  family. 

Dated:  March  8,  1994 
Victor  M.  Fortuno. 

General  Counsel.    , 

|FR  Doc.  94-6223  Filed  3-16-94;  8:45  am) 

BILUNG  CODE  T050-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-313;  RM-8140] 

Radio  Broadcasting  Services;  Central. 
New  Mexico 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Tke  Commission,  at  the 
request  of  Mel-Mike  Enterprises.  Inc.. 
substitutes  Channel  23rCl  for  Channel 
237C2  at  Central,  Mew  Mexico,  and 
modifies  thr  license  of  Station  KNUW  lo 
specif)'  operition  on  the  higher  class 
channel.  See  58  FR  5322.  January'  21, 
1993.  Channel  237C1  can  be  allotted  to 
Central  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  18.6  kilometers  (11.6 
miles)  northwest,  at  coordinates  North 
Latitude  32-32-15  and  West  Longitude 
108-18-57.  to  accommodate  petitioner's 
desired  transmitter  site  and  avoid  shnrt- 
spacings  to  Stations  KKRK.  Channel 
237.\,  Douglas.  Arizona,  and  KL.^Q. 
Channel  238C,  El  Paso,  Texas.  Mexican 
concurrence  has  been  received  since 
Central  is  located  within  320  kilometers 
(199  miles)  of  the  U.S. -Mexican  border 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  April  28,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  .Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s\  nopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-313. 
adopted  March  7,  1994.  and  released 
March  14.  1994.  The  full  te.xt  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  N\\'  . 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  suite  140,  Washington.  DC  200:17. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  7:( 
continues  to  read  as  follows: 

Authority:  47  i:..SC   154.  303. 
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§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
.Mlotments  under  New  Mexico,  is 
amended  by  removing  Channel  237C2 
and  adding  Ch.anne)  237C1  at  Central. 

Federal  Communications  Commission. 

Victoria  M.  McCauley, 

Acting  Chief,  Allocatior.s  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

!FR  Doc.  94-6227  Filed  3-16-94;  845  am) 

Billing  code  s7i2-oi-m 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  672 

[Docket  No.  931199-4042;  t.D.  031194A) 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 

Sen-ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  rescinding  the 
closure  to  direcled  fishing  for  Atlka 
mackerel  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA)  to 
allow  a  48-hour  directed  fishery.  This 
action  is  necessarv  to  fullv  utilize  the 
total  allowable  catch  (TAC)  of  Atka 
:nackerel  in  that  area. 
EFFECTIVE  DATE:  From  12  noon,  Alaska 
local  time  (A.l.t.).  March  14,  1994, 
through  12  noon.  A.l.t.,  March  16, 1994, 
the  closure  to  directed  fishing  for  Atka 
mackerel  in  the  Western  Regulatory 
.Area  of  the  GOA  is  rescinded;  and' 
effective  12  noon  Alt.  March  16,  1994, 
through  12  midnight,  A.l.t.  December 
31.  1994.  directed  fishing  for  Atka 
mackerel  in  the  Western  Regulatory- 
Area  of  the  GOA  is  closed. 
FOR  FURTHER  INFORMATION  CONTACT: 
.•\ndrevv  N.  Smoker.  Fishery  Biologist, 
Fisheries  Management  Division.  NTvlFS. 
907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
t;roundfish  fishery  in  the  GOA  Exclusive 
Economic  Zone  is  managed  bv  the 
Secretary  of  Commerce  according  to  the 
Fishery  Nlinagement  Flan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FNIP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)U)(ii)(B),  the  annual  TAC  for 
Atka  mackerel  in  the  Western 


Regulatory  Area  of  the  GOA,  was 
established  by  the  final  1994  groundfish 
specifications  (59  FR  7647,  Febraar\-  16, 
1994),  as  2.500  metric  tons  (mt).  Thie 
final  1994  groundfish  specifications  also 
closed  the  directed  fishery  for  Atka 
mackerel  in  the  Western  Regulatory 
Area  of  the  GOA  under  §  672.20(c)'(2). 

The  Regional  Director,  Alaska  Region, 
NMFS,  in  accordance  with 
^  672.20(c)(2)(ii),  has  determined  thai 
the  TAC  of  Atka  mackerel  in  the 
Western  Regulatory  Area  of  the  GOA  is 
sufficient  to  allow  a  48-hoiir  directed 
fishery.  Therefore,  NMFS  is  rescinding 
the  closure  to  directed  fishing  for  Atka 
mackerel  in  the  Western  Regulatory 
.Area  of  the  GOA  as  of  12  noon  A.l.t., 
March  14,  1994. 

In  accordance  with  §672.20(c)(2)(ii), 
the  Regional  Director  has  established  a 
directed  fishing  allowance  of  2.300  mt, 
with  the  remaining  200  mt  to  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  area.  The 
Regional  Director  has  determined  that 
the  directed  fishing  allowance  will  be 
attained  by  a  48-hour  directed  fishery 
for  Atka  mackerel.  Consequently,  NMFS 
is  prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Western  Regulatory 
Area  of  the  GOA.  effective  from  12 
noon,  A.l.t.,  March  16,  1994,  until  12 
midnight,  A.l.t..  December  31,  1994. 

Classification 

This  action  is  taken  under  §672.20. 

List  of  Subjects  in  50  CFR  Part  672 

FishLTies,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  n,  1994. 
David  .S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Salinnal 
Marine  Fisheries  Senice. 
iFR  Do<    94-6229  Filed  3-14-94;  2:54  pml 
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50  CFR  Part  672 

[Docket  No.  931199-^042;  I.D.  031494A) 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Serv  icR  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  bv 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
pre\  ent  exceeding  the  allocation  of 


Pacific  cod  for  the  inshore  component     * 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  March  16,  1994,  through  12 
midnight,  A.l.t.,  December  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS.  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
.Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  aulhontv  of 
the  Magnuson  Fishery  Conser\aLioD  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  F\fP  at  50  CFR  parts 
fi20and  672. 

In  accordance  with  §672.20(c)(l)(ii), 
the  allocation  of  Pacific  cod  for  the 
inshore  component  in  the  Central 
Regulatory  Area,  GOA,  was  established 
by  the  final  1994  groundfish 
specifications  (59  FR  7647.  February  16. 
1994),  as  28,125  metric  tons  (ml). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20{c)(2)(ii).  that  the  allocaUon  of 
Pacific  cod  total  allowable  catch  for  the 
inshore  component  in  the  Centra) 
Regulatory  Area,  GOA,  soon  will  be 
reached,  the  Regional  Director 
established  a  directed  fishing  allowance 
of  23.625  mt,  with  consideration  that 
4.500  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  the  Central  Regulator,'  Area. 
The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  b\'  operators  of  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area,  efferlive  from  12  noon.  A.l.t.. 
March  16,  1994,  through  12  midnight, 
A.l.t..  December  31.  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
Authority:  16  U.S.C  1801  el  SfKf. 
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Dated.  Mar.h  14,  1994. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Mcncgement,  National  Marine  Fisheries 
Senice 

|FR  Doc  94-6:62  Fi'.td  3-14-94;  2:54  pml 
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Proposed  Rules 


Federal  Register 
Vol.  59,  No.  52 

Thursdav,  March  17,  1994 


This  section  o»  the  FEDERAL  REGISTER 
contairts  notices  to  the  public  o1  the  proposed 
issuance  o)  rules  and  regulations.  The 
purpose  of  these  r^otices  is  to  give  interested 
persons  an  opponumty  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  fin.al 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animaf  and  Plant  Health  Inspection 
Service 

7CFRPart301 
[Docket  No.  93-1 5a-1J 

Citrus  Canker  Regulations; 
Quarantined  Areas  and  Survey  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Ser\'ice,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  citrus  canker  regulations  by 
removing  the  areas  in  Highlands  and 
Manatee  Counties,  FL,  from  the  list  of 
quarantined  areas  and  by  removing  the 
area  in  Hillsborough  County,  FL,  from 
the  list  of  survey  areas.  No  evidence  of 
citrus  canker  ha.s  been  found  in  these 
areas  for  at  least  2  years.  This  action 
appears  necessary  to  relieve  reg\ilatory 
restrictions  which  are  no  longer 
necessary. 

DATES:  Consideration  will  be  given  onlv 
■o  comments  received  on  or  before  April 
18, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulaforv  Analysis  and  Development, 
PPD.  APFilS,  USDA,  room  804,  Federal 
Building,  6505  Belcrcst  Road. 
HyaUsville.  N!D  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
153^1.  Comm.ents  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
.Avenue  S\V.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Kfonday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  fi90- 
2317,  to  facilitate  entry  into  the 
commeiltYeading  room. 
POR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officpr, 
Domestic  and  Emergency  Operations. 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  661,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsvilie,  .MD  20782,  (301}  436-fi365. 


SUPPLEMENTARY  INFORMATION: 
Background 

Citrus  canker  is  a  plant  disease  caused 
by  strains  of  the  bacterium 
Xanthomonas  campestris  pv,  cith.  The 
disease  is  knowm  to  affect  plants  and 
plant  parts,  including  fresh  fruit,  of 
citrus  and  citrus  relatives  (Family 
Rutaceae).  It  can  cause  defoliation  and 
other  serious  damage  to  the  leaves  and 
twigs  of  susceptible  plants.  It  may  also 
make  the  fruit  of  infected  plants 
unmarketable  by  causing  lesions  on  the 
fniit.  Infected  fruit  may  also  drop  from 
trees  before  reaching  maturity.  The 
Asiatic  strains  of  Xanthomonas 
campestris  pv.  citri  (A  strains)  are 
aggressive  strains. 

In  the  United  States,  Florida  is  the 
only  State  where  citrus  canker  has  been 
present  in  recent  years.  Regulations  to 
prevent  the  interstate  spread  of  citrus 
canker  from  Florida  are  contained  in  7 
CFR  301.75-1  through  301.75-14. 
"Subpart — Citrus  Canker"  (referred  to 
below  as  "the  regulations"). 

The  regulations  designate  certain 
areas  in  Florida  as  quarantined  areas 
and  impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from  and 
through  quarantined  areas.  The 
regulations  also  designate  survey  areas, 
which  surround  the  quarantined  areas. 
Survey  areas  undergo  close  monitoring 
by  Animal  and  Plant  Health  Inspection 
Service  (APFHS)  and  State  inspectors. 

The  regulations  currently  designate 
certain  areas  in  Highlands  and  Manatee 
Counties  as  quarantined  for  citrus 
canker.  An  area  in  Hillsborough  County 
is  also  currently  designated  in  the 
regulations  as  a  survey  area. 

The  quarantined  area  in  Highlands 
County  was  established  in  response  to 
the  detection  of  citrus  canker  caused  by 
the  A  strains  in  a  commercial  grove  in 
October  1990.  The  area  in  Manatee 
County  has  been  quarantined  since  June 
1986  because  of  the  detection  of  citrus 
canker  caused  by  the  A  strains.  All  the 
quarantined  areas  and  all  the  survey 
areas  have  been  surveyed  for  citrus 
canker  on  a  regular  basis  since  the 
initial  detections.  No  evidence  of  citrus 
canker  has  been  obser\'ed  in  the 
Highlands  County  quarantined  area 
since  June  19,  1991.  No  citrus  canker 
has  been  found  in  the  Manatee  County 
quarantined  area  since  January  19,  1992, 
and  no  evidence  of  citrus  canker  has 
been  obsened  in  the  Hillsborough 
County  .sunev  area  at  any  time.  APHIS 


believes,  therefore,  that  it  is  safe  to 
conclude  that  citrus  canker  is  not 
present  in  any  of  these  areas,  and  that 
it  is  no  longer  necessary  to  require  any 
special  requirements  to  be  met  within 
these  areas  or  to  limit  the  interstate 
movement  from  or  through  these  areas 
of  regulated  articles. 

Based  on  these  facts,  we  are  proposing 
to  remove  the  areas  in  Highlands  and 
Manatee  Counties  from  the  list  of 
quarantined  areas  (§301.75-4(a))  and  to 
remove  the  area  in  Hillsborough  County 
from  the  list  of  survey  areas  (§301.75- 
4(d)(1)).  The  removal  of  these  areas  will 
remove  all  quarantined  areas  and  suney 
areas  for  citrus  canker  in  the  United 
States. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

If  this  proposed  rule  is  adopted,  al) 
areas  in  Highlands  and  Manatee 
Counties  would  be  released  from  their 
classification  as  quarantined  areas,  and 
the  area  in  Hillsborough  County  would 
be  released  from  its  classification  as  a 
survey  area.  If  the  proposed  rule  is 
adopted,  citrus  plants,  plant  parts,  citrus 
fruit,  and  other  regulated  articles  from 
currently  quarantined  areas  would  be 
allowed  to  be  moved  interstate  to  other 
areas  in  the  United  States,  including 
commercial  citrus-producing  areas,  and 
regulated  articles  would  be  allowed  to 
be  moved  interstate  through 
quarantined  areas.  Requirements  vvhu.h 
apply  to  survey  areas  would  also  be 
removed. 

We  have  determined  that  237 
individuals  and  businesses  would  be 
economically  affected  by  the  proposed 
changes.  These  individuals  and 
businesses  include:  Lawn  care 
companies  (82),  grove  owners  (74 
persons  who  own  2.177  acres),  retail 
nursery  outlets  (21),  fruit  processors 
(15),  fruit  harvesting  contractors  (12), 
fruit  shippers  (12).  fresh  fruit  packing 
houses  (11),  nurseries  (9),  and  seed 
extractors  (1).  APHIS  believes  that 
virtually  all  of  these  individuals  and 
businesses  are  small  entities. 

These  individuals  and  businesses  are 
all  currently  required  to  comply  with 
the  regulations.  This  results  in 
inconvenience  and  in  some  cases 
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expenses  that  are  not  encountered  by 
similar  individuals  and  businesses  in 
other  parts  of  the  United  States. 
\        It  should  be  noted  that  the  costs  of 
compliance  are.  in  many  cases, 
minimal,  and  that  the  individuals  and 
businesses  affected  by  the  regulalioas 
represent  less  than  one  percent  of  all 
similar  individuals  and  businesses  in 
Florida. 

One  of  the  largest  groups  of  affected 
individuals  and  business  is  grove 
owners.  We  estimate  that  this  rule 
c  hange  would  save  each  affected  grove 
owner  approximately  $25  per  acre,  per 
vear.  by  removing  requirements  for 
cleaning  and  disinfecting  vehicles, 
equiphient.  and  personnel  leaving  their 
groves.  These  costs  represent  a  small 
percentage  of  the  owners'  overall 
production  costs. 

In  addition,  this  proposed  rule  would 
allow  grove  owners  to  expand  the  areas 
into  which  their  fruit  could  be  moved 
interstate,  in  that  they  would  be  allowed 
to  move  fruit  interstate  to  commercial 
citrus-producing  areas.  We  anticipate 
that  any  impact  from  this  rule  change 
would  be  negligible,  as  approximately 
90  percent  of  all  of  Florida's  citrus 
production  is  for  the  juice  market,  and 
only  about  10  percent  is  for  the  fresh 
fruit  market. 

In  addition  to  grove  owners  in  the 
quarantined  areas,  truckers,  packing  aod 
processing  plants,  and  lawT.  services 
within  the  currently  quarantined  areas 
would  no  longer  be  subject  to  inspection 
and  would  no  longer  need  to  earn,*  out 
activities  now  required  by  the 
regulations.  This  would  result  in 
Hnancial  savings  to  these  entities.  This 
also  means  that  groves  producing 
regulated  fruit  for  inrtersta'.e  movement, 
regulated  trees,  and  regulated  plants  in 
the  current  survey  area  would  no  longer 
be  subject  tcregular  inspections  for 
citrus  canker  This  change  would  reduce 
the  burden  en  APHIS  and  State 
agencies,  which  currently  provide 
inspectors  to  perform  regular 
inspetjtions  in  the  survey  area. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/adivity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
Under  No.  10.025  and  is  subject  to 
Executive  Order  12.372.  which  requires 
intergovernmental  consultation  w^ith 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12778 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paper\vork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly  7  CFR  part  301  would  be 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  ISOdd,  150ce. 
150ff.  161.  162,  and  164-167;  7  CFR  2.17. 
2.51,  and  371.2(c). 

2.  In  §  301.75—4,  paragraphs  (a)  and 
(d)(1)  would  be  revised  to  read  as 
follows: 

§301.75-4    Quarantined  areas. 

(a)  The  following  States  or  portions  of 
States  are  designated  as  quarantined 
areas:  Citrus  canker  is  not  known  to 
exist  in  the  United  States. 


(d)*   •   ' 

(1)  Sun'ey  area.  In  the  following  area, 
inspections  are  conducted  as  required 
by  paragraphs  (d)(l)(i),  (d){l)(ii),  and 
(d)(l)(iii)  of  this  section:  Citrus  canker  is 
not  known  to  exist  in  the  United  States. 
***** 

Done  in  Washington.  DC.  this  11th  day  of 
March  1994. 
Patricia  Jensen, 

Acting  A.'sistant  Secretary.  Marketing  and 

Inspection  Services. 

(PR  Doc.  94-6181  Filed  3-16-94;  8:45  ami 
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Ag^icu!^J^al  Marketing  Service 

7  CFR  Part  955 

[Docket  No.  FV93-955-3PP] 

Vidalia  Onions  Grown  in  Georgia; 
Interest  Charges  on  Delinquent 
Assessments 

agency:  Agricultural  Marketing  Service, 

USDA 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  This  rule  proposes  to  revise 
the  administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  Vidalia  onions  grown  in 
Georgia.  This  proposal  would  allow  the 
Vidalia  Onion  Committee  (Committee) 
to  impose  interest  charges  on  handler 
assessments  that  are  paid  late.  This 
proposal  would  encourage  handlers  to 
pay  assessments  in  a  timely  manner. 
This  proposal  is  based  on  a  unanimous 
recommendation  of  the  Committee, 
which  is  responsible  for  local 
administration  of  the  order. 
DATES:  Comments  which  are  received  by 
April  1,  1994  will  be  considered  prior 
to  any  Hnalization  of  this  proposed  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Marketing  Order 
Administrative  Branch.  F&V,  AMS, 
USDA,  Room  2523-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456.  FAX 
number  (202)  720-5698.  Comments 
should  rcferti^.ce  this  doc  ket  number, 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  a\ailab!e  !&r  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shoshana  Avnshon,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2536-S.,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
3610.  or  FAX  (202)  720-5698;  or 
William  G.  Pirnental,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  2276,  Winter 
Haven.  Florida  33883-2276;  (813)  299- 
4770.  or  FAX  (B13)  299-5169. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  955  (7  CFR 
part  955)  regulating  tlie  handling  of 
Vidalia  onions  grown  in  Georgia.  The 
marketing  agreement  and  order  are 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
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amended  (7  U.S  C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  U.S.  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12366. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  proposal  is  not  intended  to 
have  retroactive  effect.  This  proposal 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule 

The  Act  provides  that  administrative 
proceed) nf^s  must  be  exhausted  before 
parties  nay  file  suit  in  court.  Under 
section  r.cil5}(A)  of  the  Act,  any  handler 
subject  io  an  order  may  file  with  the 
Secretary'  a  petition  stating  that  the 
order,  aiiy  provision  of  the  order,  or  any 
obligation  impo-;ed  in  connection  with 
the  order  is  not  in  accordance  with  law 
aiid  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  pi-ice  of 
business,  has  ivrisdiction  in  equity  to 
revie\\*the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  ilie  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Market in(5  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RPA  is  to  fit 
regulator^'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  busmesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Tliere  are  approximately  145  handlers 
of  Vidalia  onions  that  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  250  producers  in  the 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  5.3,500,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  S500.000.  The  majority  of 
the  Vidalia  onion  handlers  and 


producers  may  be  classified  as  small 
entities. 

This  rule  proposes  adding  a  new 
§  955.142  to  Subpart —  Administrative 
Rules  and  Regulations  and  is  based  on 
a  unanimous  recommendation  of  the 
Committee  and  other  available 
information. 

Section  955.42(f),  of  the  marketing 
order  provides  authority  for  the 
Committee  to  impose  a  late  payment  or 
an  interest  charge  or  both,  on  any 
handlers  who  fail  to  pay  assessments  in 
a  timely  manner. 

On  November  18,  1993,  the 
Committee  met  to  discuss,  among  other 
things,  the  difficulty  it  has  experienced 
in  collecting  assessments  from  some 
handlers.  It  reported  that  during  the  past 
season  approximately  20  handlers  paid 
assessments  late.  When  this  occurred, 
handlers  who  paid  their  assessments  on 
time  were  placed  in  an  unfair  situation 
compared  to  thof^;  handlers  who  failed 
to  do  so.  The  delinquent  handlers  were 
able  to  use  the  money  which  was  due 
the  Committee  for  other  financial 
obligations  and  thus  eliminate  interest 
charges  on  money  that  they  might 
clherwise  have  had  to  borrow  to  pay 
those  other  financial  obligufions.  This 
money  could  also  h.ive  been  invested  to 
earn  interest  for  the  delinquent 
handlers. 

At  the  meeting,  the  Committee 
determined  that  it  was  important  to 
encourage  all  handlers  to  pay  their 
assessments  promptly,  thereby 
eliminating  these  inequities  and 
avoiding  additional  and  unnecessary 
collection  costs.  The  Committee 
recommended  the  following  proposal.  If 
a  handler  does  not  pay  all  of  tlie 
handler's  assessments  30  days  after  the 
date  of  billing,  the  unpaid  portion  of  the 
account  would  be  considered 
delinquent  and  subject  to  interest 
charges  at  the  rate  of  one  percent  per 
month.  Handlers  would  be  charged 
interest  charges  on  unpaid  assessments 
and  interest  charges  on  any  unpaid 
interest  charges  until  the  late  obligation 
is  paid  in  full.  The  Committee  assesses 
handlers  on  a  monthly  basis. 

The  Committee  believes  that  the 
proposed  interest  charge  is  high  enough 
to  discourage  handlers  from  delaying 
assessment  payments.  Thus,  this 
proposal  is  expeded  to  encourage  all 
handlers  to  pay  their  assessments  in  a 
timely  manner,  and  facilitate  the 
collection  of  funds  to  pay  expenses 
necessary  for  the  maintenance  and 
hinctioning  of  the  Committee. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
propo.sed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


A  period  of  fifteen  days  is  provided 
for  all  interested  persons  to  submit 
written  comments.  The  Committee 
would  like  ti^ie  proposal  to  be  effective 
as  soon  as  possible  so  that  efforts  to 
encourage  timely  payments  can  be 
implemented  early  in  1994.  All 
comments  timely  received  will  be 
considered  before  issuing  a  llnal 
decision  on  this  projxisal. 

List  of  Subfects  in  7  CFR  Pari  955 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preatTible,  7  CFR  part  955  is  proposed  to 
be  amended  as  follows: 

PART  &S5— VIDALIA  ONtONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  G55.142  is  proposed  to  be 
added  to  read  as  follows: 

§  955.1 42    Delinquent  assessments. 

Each  handler  shall  pay  interest  of  one 
percent  per  month  on  any  unpaid 
assessments  levied  pursuant  to  section 
955.42  and  any  accrued  unpaid  interest 
beginning  30  days  after  date  of  billing, 
until  the  delinquent  handlers 
assessment  plus  applicable  interest  has 
been  paid  in  full. 

Dated:  March  11,  1994. 
Martha  B.  Ransom, 

Acting  Deputy  Director.  Fruit  and  Vegf-table 
Division. 

IFR  Doc  94-61  50  Filed  3-16-94;  8:45  am) 

BILLiNG  CODE  »10-C2-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

[Socket  No.  PRM--i  70-31 

American  Collefje  of  Nuclear 
Physicians  artd  tt>e  Society  of  Nuclear 
Medicine;  Denial  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulem.aking;  denial. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  ("NRC"  or  "Commission") 
received  a  petition  for  rulemaking 
submitted  by  the  American  College  of 
Nuclear  Physicians  ("ACJsJP")  and  the 
Society  of  Nuclear  Medicine  ("SNM") 
("petitioners").  The  petitioners 
requested  that  the  Commission  amend 
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its  regulations  governing  liie  user  and 
annual  fees  charged  to  their  members 
due  to  increases  in  those  fees.  Among 
the  specific  requests  contained  in  the 
petition  were  to  establish  a  generic 
exemption  for  medical  licensees  who 
provide  services  in  nonprofit 
institutions  and  to  allow  NRC  licensees 
a  greater  voice  in  the  development  of 
new  regulations  by  the  NRC.  After 
careful  consideration,  the  Commission 
has  decided  not  to  adopt  the  proposals 
made  in  the  petition. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level).  \Vashint;ton,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
Michael  Ratxy.  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulator)' 
Commission,  Washington.  DC  20555. 
telephone  301-504-1974 

SUPPLEMENTARY  INFORMATION: 

i  Bdck^i-Dund. 

il  Responses  to  comments 

I.  Background 

On  February  18,  1992.  the  NRC 
received  a  petition  for  rulemaking 
submitted  by  petitionrrs  ACIsP  and 
SN\1.  The  petitioners  requested  that  the 
N'RC  amend  10  CFR  parts  170  and  171 
which  govern  the  annual  and  user  fees 
imposed  on  most  NRC  materials 
licensees  by  the  Commission  since  the 
advent  of  100  percent  fee  recovery  in  FY 
1991.  The  petitioners  requested  these 
amendments  because  of  the  substantial 
adverse  impacts  experienced  by  their 
members  following  increases  in  the 
NRC's  user  and  annual  fees. 

On  May  12.  1992  (57  FR  20211).  the 
NRC  published  a  notice  in  the  Federal 
Register  announcing  receipt  of  the 
petition.  In  that  notice,  the  NRC  stated 
that  it  would  consider  the  issues  raised 
by  petitioners  within  the  context  of  the 
review  and  evaluation  of  the  fee 
program  for  FY  1993  conducted  as  part 
of  the  NRC's  continued  implementation 
of  Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  as 
amended  (OBRA-90).  On  October  13. 
1992  (57  FR  46818),  the  NRC  published 
a  notice  requesting  public  comment  on 
the  issues  raised  in  the  petition. 

The  NRC  received  nearly  100 
c  omments  in  response  to  this  request, 
with  the  vast  majority  in  favor  of 
granting  the  petition.  After  careful 
consideration  of  the  comments,  the 
Co.Timission  has  decided  to  deny  the 
petition  for  rulemaking,  for  reasons 
stated  below. 


IL  Responses  to  Comments 

1.  Comment.  The  majority  of 
commenters  simply  restated  their 
support  for  some  or  all  of  the  requested 
changes  in  NRC  policy  detailed  in  the 
petition.  In  their  petition.  ACNP  and 
SNM  staled  that  NRC  fee  increases 
under  the  100  percent  recovery  regime 
were  adversely  affecting  their  members' 
practice  of  nuclear  medicine,  in  the 
process  harming  the  societal  benefits 
which  stem  from  that  field  of  medicine. 
The  petitioners  claimed  that  they  could 
not  recoup  the  costs  of  NRC  fees 
because  Medicare  reimbursement  levels 
are  inadequate  and  because  competing 
nuclear  medicine  alternatives  are  not 
regulated  (or  charged  fees)  by  the  NRC. 
Petitioners  then  compared  their 
treatment  under  the  NRC's  fee  rules  to 
that  of  nonprofit  educational 
institutions,  power  reactors  and  small 
entities,  all  of  whom  petitioners  claimed 
receive  special  treatment  by  the  NRC. 
and  argued  that  for  exemption  purposes 
medical  licensees  should  not  be  lumped 
together  with  all  other  materials 
licensees. 

For  these  reasons.  ACNP  and  SNM 
requested  that  the  Commission  take  the 
following  policy  actions: 

(1)  Grant  a  generic  exemption  for 
medical  services  provided  in  nonprofit 
institutions,  such  as  hospitals,  similar  to 
that  granted  to  nonprofit  educational 
institutions; 

(2)  Provide  individualized  e.xemption 
criteria  for  medical  licensees,  by  means 
of  a  "simple  template  for  structuring 
exemption  requests;" 

(3)  Adopt  a  sliding  scale  of  minimum 
fees  that  grants  nuclear  physicians  more 
relief  than  the  current  small  entity 
classification  (which  grants  relief  to 
physicians  in  private  practice  with  less 
than  $1,000,000  in  gross  receipts);  and 

(4)  Give  NRC  licensees  a  greater  voice 
in  the  NRC's  decisionmaking  process  for 
developing  new  regulatory  programs. 

In  that  regard,  petitioners  suggested 
that  the  criteria  contained  in  the  NRC's 
backfit  rule  be  applied  to  the 
development  of  all  new  regulatory 
programs.  That  is.  if  a  regulation  is  not 
necessary  for  the  adequate  protection  of 
the  public  health  and  safety,  the  NRC 
would  be  required  to  show  that  the  rule 
would  substantially  increase  safety  and 
that  its  benefits  outweigh  its  costs. 

Response.  The  Commission  does  not 
believe  that  the  analogy  between 
colleges  and  universities  and  medical 
services  provided  in  a  nonprofit 
institution  is  a  valid  one.  The 
Commission  recently  decided  to 
reinstate  a  longstanding  (but 
temporarily  withdrawn)  fee  e.xemption 
for  nonprofit  educational  institutions. 


The  key  to  educational  institutions' 
singular  treatment,  however,  is  not  their 
nonprofit  status,  nor  the  fact  that  they 
provide  valuable  social  benefits;  rather, 
it  is  the  existence  of  certain  structural 
market  failures  in  educational 
institutions'  production  of  new 
knowledge.  In  other  words,  colleges  and 
universities  produce  new  knowledge 
primarily  through  basic  research,  and 
disseminate  it  (es.sentially  for  free)  to  all 
who  want  it.  without  receiving 
compensation  from  those  benefitting.  In 
economic  terms,  this  new  knowledge  is 
often  termed  a  "public  good."  i 

Two  defining  characteristics  of  a 
public  good  are  its  nondepletability  and 
nonexcludability.  That  is.  one  person's 
acquisition  of  knowledge  does  not 
reduce  the  amount  available  to  others; 
further,  it  is  not  efficient — and  often  is 
impossible,  as  a  practical  matter — to 
prevent  others  from  acquiring  it  at  a 
zero  jjrice.  These  characteristics  make  it 
difficult  to  recoup  the  costs  of 
producing  new  knowledge.  Because  the 
value  of  a  public  good  may  be  very 
great,  but  the  costs  of  producing  it 
impossible  to  recapture,  public 
subsidies  may  be  necessary  for 
production  to  occur  at  all.  The 
Commission  has  decided  to  exempt 
nonprofit  educational  institutions4rom 
annual  fees  to  advance  continued 
production  of  new  knowledge. 

By  contrast,  mediccl  practitioners 
have  the  capability  of  obtaining 
compensation  for  the  benefits  they 
provide.  Unlike  new  knowledge, 
medical  services  are  both  depletable  and 
excludable.  The  benefits  of  medicine, 
while  unquestionably  significant,  are 
therefore  a  private  rather  than  a  public 
good,  in  economic  terms.  The 
Commission  believes,  in  sum,  that  the 
market  failure  considerations  that  apply 
to  educational  institutions'  attempts  to 
produce  new  knowledge  simply  do  not 
apply  to  medical  practitioners.  There  is 
no  structural  barrier  to  the  recovery  of 
costs  incurred  in  producing  the  benefits 
of  medicine.  The  situation  of  the 
medical  practitioners  is  not 
fundamentally  different  from  that  of  the 
for-profit  licensees  whose  claims  for 
exemption  on  grounds  of  inability  to 
pass  through  costs  the  Commission  has 
rejected  in  the  past.  (See  58  FR  38666- 
68;  July  20,  1993.) 


'  The  Commission's  analysis  of  this  aspect  of  thr 
pctilion  is  based  in  pari  on  a  memorandum 
prepared  by  an  NRC  consultant  on  the  topic  of 
externalized  benefits  and  public  goods.  This 
memorandum  has  been  placed  in  the  NRC  Public 
Document  Room  for  examination  by  any  intcrest<d 
persons.  See  Memorandum  to  NRC  Staff  from 
Stephen  J.IC  Walters.  Professor  of  Economics. 
Loyola  College  (Md.).  dated  ianuary  4.  1994. 
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In  this  regard,  the  Commission  notes 
petitioners'  claim-that  Medicare  may  not 
account  for  NRC  fees  when  reimbursing 
physicians  and  hospitals.  The 
Commission  is  also  aware  of  pricing 
pressures  caused  by  competing  nuclear 
medicine  modalities  not  regulated  (or 
charged  fees)  by  the  NRC.  However,  as 
the  Commission  explained  in  its  FY 
1993  fee  rule,  it  is  impracticable  for  this 
agency  to  evaluate  the  merits  of  such 
empirical  claims  regarding  the  ability  of 
licensees  to  p>ass  through  fee  costs  to 
their  customers.  (See  58  FR  38666, 
38667-68;  July  20,  1993.)  The 
Commission  "does  not  believe  it  has  the 
expertise  or  infoimation  needed  to 
undertake  the  subtle  and  complex 
inquiry  whether  in  a  market  economy 
particular  licensees  can  or  car.not  easily 
recapture  the  costs  of  annual  fees  from 
their  customers."  (.58  FR  38667;  July  20, 
1993.)  This  stalement  applies  equally  to 
medit::al  licenseo^s  as  it  does  to  ail  others 
whose  products  cannot  be  characterized 
as  3  "public  good." 

Addressing  the  petition's  second 
m.ajor  point,  the  Commission  disagrees 
with  those  commenters  who  call  for 
new  individualized  exemption  criteria 
for  medical  licensees.  The  Commission 
believes  that  the  current  exemption 
process  for  materials  licensees,  as 
codified  in  10  CFR  171.11(d),  provides 
medical  licensees  with  tlie  opportunity 
to  request  an  exemption  by  moans  of 
detailing  their  particularized 
circumstances. 

Both  exemption  procedures  (power 
reactor  and  materials  licensee) 
contained  in  §  171.11  allo-.v  the 
requester  to  inform  the  Commission  of 
"[ajny  *   •   *  relevant  matter  that  the 
licensee  believes"  should  impact  on  the 
exemption  decision.  This  allows  the 
Commission  flexibility  to  consider  each 
situation  on  its  own  merits.  Were  the 
Commission  to  attempt  to  establish 
specific  criteria  for  each  t>-pe  of 
materials  licensee,  itself  a  daunting  task, 
it  might  then  be  prevented  from 
considering  factors  which  did  not  fail 
precisely  within  those  enumerated.  And 
if  the  Commission  retained  the  open- 
ended  provision  quoted  above,  it  would 
have  expended  considerable  time  and 
resovrces  to  little  purpose,  as  licensees 
could  make  the  same  claims  under  new 
criteria  that  they  can  at  this  time. 

Petitioners  also  complained  that  the 
NRC  had  established  a  high  threshold 
for  granting  materials  exemption 
requests.  !n  this  regard,  the  Commission 
explained  in  the  first  100  percent  fee 
recovery  rule,  in  FY  1991,  Lhat  because 
it  was  statutorily  required  to  collect  100 
percent,  it  could  not  easily  exempt 
licensees  from  fees.  If  one  licensee  or 
class  of  licensees  is  exempted,  those 


fees  must  then  be  placed  on  other 
hcensees,  increasing  their  fee  burden.  It 
is  for  that  reason  that  the  Commission 
only  grants  exemptions  in  exceptional 
cirrumstances.  (See  56  FR  31472,  31435; 
July  10,  1991.) 

Petitioners'  third  request,  that  the 
Commission  establish  a  shding  scale  cf 
minimum  fees  based  on  the  size  of  the 
licensee,  which  "ren!.H:ts  tlie  unique 
constraints  on  physicians",  also  is 
denied.  In  its  FY  1991  fee  rule,  the 
Commission  explained  in  great  detail 
why  it  devised  its  fee  schedules  in  the 
manner  it  did,  basing  fees  on  classes  of 
licensees  rather  than  licensee-by- 
licensee.  (See  FY  1991  Final  Rule.  56  FR 
31472,  and  Appendix  A  to  the  Final 
Rule;  July  10,  1991.)  There  is  no 
information  contained  in  cither  tlie 
petition  or  comments  on  the  petition 
which  would  lead  the  Commission  to 
reconsider  this  approach,  and  therefore 
the  Commission  must  deny  this  aspect 
of  the  petition  as  well. 

However,  the  Commission  intends  to 
re-examine  the  size  standards  it  uses  to 
define  small  entities  within  the  context 
of  compliance  with  the  Regulatory 
Flexibihty  Act.  The  Commission  will 
conduct  this  review  within  the  context 
of  revision  of  the  .small  business  size 
standards  proposed  by  the  Small 
Business  Administration  ("SBA")  (58 
FR  46573;  September  2, 1993).  The 
Commission  will  not  complete  this 
review  until  the  SBA  promulgates  its 
final  rule  on  this  matter.  Tliese  activities 
may  result  in  a  revised  definition  of 
"small  entity"  more  favorable  to 
petitioners. 

Finally,  the  Commission  denies 
petitioners'  request  that  licensees  be 
provided  more  power  over  the 
development  of  NRC  regulations,  and 
that  a  new  backfit  rule  incorporating 
cost-benefit  analysis  be  instituted  to 
evaluate  the  agency's  regulatory 
programs.  The  Commission  denied 
simiiiU-  re>quests  in  its  FY  1991  fee  rule, 
explaining  that  the  NRC  is  not  ejtempt 
"from  the  normal  Government  review 
and  budgetmaking  process."  The 
Commission  at  that  time  pointed  out 
that  "the  Government  is  not  subject  to 
audit  by  outside  parties,"  and  that 
"[aludits  are  performed  by  the  General 
Accounting  Office  or  the  agency's 
Inspector  General,  as  appropriate."  (56 
FR  31472.  31482;  July  10,  1991.) 
Additionally,  the  NRC  complies  with 
Federal  regulations  such  as  the 
Paperwork  Reduction  Act  of  1080  (44 
U.S.C.  3501  et  seq.)  and  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq]  that  require  ajjency  analysis  of  the 
economic  effects  of  new  regulations  on 
licensees.  The  NRC  Staff  also  prepares 
detailed  cost-benefit  analyses  to  justify 


any  new  regulatory  requirements;  these 
analyses  are  carefully  reviewed  by  the 
Commission.  The  Commission  has  seen 
nothing  either  in  the  petition  or 
comments  on  the  petition  that  would 
lead  it  to  change  its  approach  in  this 
area.  The  Conunission  would  like  to 
emphasize,  however,  that  licensees  axe 
always  welcome  and  expected  to 
comment  on  proposed  rulemakings, 
including  the  accompanying  cost- 
benefit  analyses,  and  that  such 
comments,  along  with  petitions  surii  as 
the  present  one,  workshops,  meetings  of 
the  Advisory  Committee  on  the  Medical 
Use  of  lsotop)es,  and  the  day-to-day 
interaction  between  licensees  and  the 
agency,  in  the  Commission's  view 
provide  an  adequate  and  successful 
method  of  keeping  each  group  apprised 
of  the  other's  concerns. 

2.  Comment.  The  Commission 
received  a  potpourri  of  comments  on 
other  aspects  of  the  petition.  A  number 
of  commenters  disagreed  with  the 
petition,  arguing  that  medical  licensees 
should  not  receive  an  exemption,  as  the 
costs  of  such  an  exemption  would  be 
borne  by  other  licensees  to  whom  the 
additional  fees  would  have  no  relation, 
and  that  every  licensee  should  pay  its 
fair  share.  Other  commenters  stated  that 
the  fees  should  be  abolished  entirely, 
which  would  remove  the  dilemma  over 
granting  exemptions.  One  commenter 
argued  for  basing  an  exemption  on  the 
function  for  which  the  Ucense  is 
utilized,  not  the  function  of  the  licensed 
organization.  Some  commenters  argued 
that  fees  should  be  based  on  factors 
such  as  the  amount  of  radioactive 
sources  possessed,  the  number  of 
procedures  performed  or  the  size  of  the 
nuclear  department  within  a  hospital. 
Certain  commenters  suggested 
expanding  the  number  of  exemptions  to 
include  Government  agencies,  along 
with  those  licensees  which  provide 
products  and  services  to  medical  and 
educational  entities.  One  commenter 
requested  that  the  NRC  take  Agreement 
State  schedules  into  account  when 
setting  its  own  fee  schedule.  Another 
commenter  raised  concerns  as  to  the 
expense  of  NRC  contractors  and  the 
quaUty  of  NRC  regulation.  And  a  few 
commenters  urged  the  NRC  to 
reevaluate  or  abolish  its  then-recently 
instituted  Quality  Management  (QM) 
Program. 

Response.  As  the  Commission  stated 
above,  it  is  denying  this  petition  for 
rulemaking,  and  therefore  not 
exempting  medical  licensees  for 
services  provided  in  a  nonprofit 
institution. 

The  Commission  cannot  abolish  its 
fees  unilaterally,  as  the  requirement  to 
collect  100  percent  of  the  agency's 
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annual  budget  authority  through  user 
and  annual  fees  is  statutorily  mandated 
bv  Congress,  see  section  6101  of  OBR,^- 
90. 

The  Commission  has  explained  in  the 
past  why  it  did  not  believe  that  bashig 
fees  on  factors  such  as  number  of 
sources  or  the  size  of  the  facility  would 
result  in  a  fairer  allocation  of  the  100 
percent  recover>'  requirement.  (See  FY 

1991  Final  Rule.  56  FR  31472:  July  10. 
1991.  and  Appendix  A  to  that  Final 
Rule;  and  Limited  Revision  of  Fee 
Schedules.  57  FR  13625.  April  17. 

1992  )  The  Commission  has  seen  no 
evidence  in  the  petition  or  comments  on 
the  petition  which  would  lead  it  to 
change  its  current  approach  of  charging 
fees  by  class  of  licensee.  For  reasons 
similar  to  those  stated  in  the  earlier 
rules  cited  above,  the  Commission  does 
not  believe  it  would  be  feasible  to  base 
an  exemption  on  the  function  for  which 
a  license  is  utilized  rather  than  on  the 
function  of  the  licensed  organization. 

The  Commission  ha?  also  explained 
in  prior  rulemakings  why  it  has  decided 
to  charge  Federal  agencies  annual  fees. 
and  has  seen  nothing  in  comments  on 
the  petition  which  would  cause  it  to 
change  its  position  on  this  policy 
matter.  (See  FY  1991  Final  Rule.  56  FR 
31472.  31474-45;  July  10.  1991.)  The 
Commission  also  does  not  believe  that 
the  exemption  for  nonprofit  educational 
mstitutions  should  be  expanded  to 
cover  those  private  companies 
supplying  services  and  products  to 
medical  or  educational  licensees.  The 
fact  that  the  cost  of  these  services  and 
products  impacts  upon  exempt 
licensees  is  not  sufficient  reason  to 
exempt  private  for-profit  licensees.  By 
exempting  nonprofit  educational 
institutions  from  fees,  the  Commission 
has  addressed  the  direct  impaci  of  its 
fees  on  those  institutions.  Additionally, 
the  Commission  has  di.scussed  in  both 
prior  and  current  rulemakings  the 
necessity  of  a  high  threshold  for 
exemption  requests  and  the  overarching 
requirement  to  collect  as  close  to  100 
percent  of  its  annual  budget  authority  as 
possible;  these  factors  remain  valid 
here. 

While  the  Commission  acknowledges 
that  in  many  cases  Agreement  States 
base  their  fee  schedules  in  some 
measure  on  the  N'RC's  fee  schedule,  the 
NRC  cannot  do  the  reverse.  The  NTIC 
mu.st  conform  its  fees  to  the  100  percent 
recover}-  requirements  mandated  by 
OBR.A-90,  independent  of  Agreement 
State  fee  schedules  over  which  the 
agency  has  no  control. 

Finally,  the  Commission  believes  that 
comments  on  the  agency's  QM  program, 
,NRC  contracting  practices  and  the 
overall  quality  of  NRC  regulation  are 


beyond  the  scope  of  this  notice. 
Howe"er.  the  Commission  notes  that  the 
agency's  regulation  codifjing  its  QM 
program  was  challenged  and  ultimately 
upheld  in  court.  See  American  College 
of  Nuclear  Physicians  and  Society  of 
Nuclear  Medicine  v.  United  States 
Nuclear  Regulatory  Commission  and 
United  States  of  America,  No.  91-1431, 
slip  op.  at  2  (DC  Cir.  May  22. 1992)  (per 
curiam). 

Because  each  of  the  issues  raised  in 
the  petition  has  been  substantively 
resolved,  the  NRC  has  denied  this 
petition. 

Dated  at  Rockville.  Maryland  this  llth  day 
of  March.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
|FR  Doc.  94-6232  Filed  3-16-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-216-AD] 

Airworthiness  DIrecbwes;  McDonnell 
Douglas  Model  MO-11  Series 

Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (.^D).  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  that  currently  requires 
inspections  to  verify  the  installation  of 
shear  pins,  shear  pin  retainers,  and 
shear  pin  retainer  attaching  parts  in  the 
aft  end  of  the  center  pylon  thrust  link. 
and  repair,  if  necessary.  That  AD  also 
provides  an  optional  terminating  action, 
which,  if  accomplished,  would 
terminate  the  repetitive  inspections. 
That  AD  was  prompted  by  a  report  that 
both  shear  pins  that  attach  the  aft  end 
of  the  center  engine  pylon  thrust  link  to 
the  tail  pylon  were  mis.sing.  This  action 
would  add  inspections  to  verify  that  the 
shear  pin  retainer  attaching  parts  are 
tightened  within  specified  limits;  and  a 
terminating  modification  for  those 
inspections.  This  action  would  also 
remove  the  optional  terminating  action, 
and  expand  the  applicability  of  the  rule 
to  include  additional  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  structural 
damage  to  the  engine  mount  structure. 


which  could  lead  to  loss  of  airplane 
components. 

DATES:  Comments  mu.st  be  received  by 
May  10,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.AA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
216-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  am.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  CA  90801-1771, 
Attention;  Business  Unit  Manager, 
Technical  Administrative  Support. 
Dept.  L51,  M.C.  2-98.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  3229  East 
Spring  Street,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L.  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office 
(ACO).  3229  East  Spring  Street,  Long 
Beach.  California  90806-2425; 
telephone  (310)  988-5324;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Conimenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  93-NM-216-AD/'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

-\ny  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-216-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  October  14.  1992,  the  FAA  issued 
AD  92-23-03,  Amendment  39-8403  {57 
FR  47991,  Odober  21,  1992),  applicable 
to  certain  McDonnell  Douglas  Model 
MD-11  series  airplanes,  to  require 
repetitive  visual  inspections  to  verify 
the  installation  of  shear  pins,  shear  pin 
retainers,  and  shear  pin  retainer 
attaching  parts  at  the  aft  end  of  the 
center  engine  (No.  2)  pylon  thrust  link; 
repair  of  any  discrepancy  found;  and 
submission  of  a  report  of  inspection 
findings  to  the  FA.A.  That  AD  also 
provides  an  optional  terminating  action 
for  the  repetitive  inspections.  That  AD 
was  prompted  by  a  report  that  both 
shear  pins  that  attach  the  aft  end  of  the 
center  engine  pylon  thrust  link  to  the 
tail  pylon  were  missing.  The 
requirements  of  that  AD  are  intended  to 
prevent  structural  damage  to  the  engine 
mount  strudure,  which  could  lead  to 
loss  of  airplane  components. 

Since  the  issuance  of  AD  92-23-03. 
one  operator  has  reported  that,  during 
the  initial  visual  inspection  conducted 
in  accordance  with  that  AD,  ail  bolts 
and  nuts  were  found  installed;  however, 
during  a  subsequent  repetitive 
inspection,  one  nut  and  one  boit  that 
attach  the  retainer  were  missing.  If  the 
retainers  are  missing,  the  shear  pins 
may  also  be  missing  and  the  engine 
thrust  loads  will  be  improperly 
distributed  to  the  airplane  structure. 
This  condition,  if  not  corrected,  could 
result  in  stnictural  damage  to  the  engine 
mount  structure,  which  could  lead  to 
loss  of  airplane  components. 

The  F.'\A  has  reviewed  and  approved 
McDonnell  Douglas  .MI>-11  Alert 
Service  Bulletin  A54-31.  Revision  1, 
dated  June  3,  1993.  This  senice  bulletin 
revision  adds  procedures  for  performing 
repetitive  inspections  to  verify  that  the 
shear  pin  retainer  attaching  parts  are 
tightened  within  specific  limits.  This 
service  bulletin  revision  also  describes 
procedures  for  replacement  of  the 
existing  retainer  and  attaching  parts 


with  a  new  retainer  and  attaching  parts. 
Incorporation  of  this  replacement 
eliminates  the  need  for  repetitive  visual 
inspections  and  repetitive  tightness 
verifications.  The  effectivity  listing  of 
this  service  bulletin  revision  includes 
34  additional  airplanes  identified  as 
being  subject  to  the  addressed  unsafe 
condition. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-23-03  to  continue  to 
require  repetitive  visual  inspections  to 
verify  the  installation  of  the  shear  pins, 
the  shear  pin  retainers,  and  the  shear 
pin  retainer  attaching  parts  in  the  aft 
end  of  the  center  engine  (No.  2)  pylon 
thrust  link.  The  proposed  AD  would 
add  repetitive  inspections  to  verifv  that 
the  shear  pin  retainer  attaching  parts  are 
tightened  within  specified  limits.  If  any 
shear  pin.  shear  pin  retainer,  or  shear 
pin  retainer  attaching  part  is  missing 
during  any  inspection,  this  proposal 
would  continue  to  require  repair  in 
accordance  with  a  method  approved  by 
the  FAA.  The  "optional  terminating 
action"  provided  by  AD  92-23-03, 
which  consists  of  a  one-time  verification 
for  tightness  of  the  nuts  of  the  four  shear 
pin  retainer  attaching  bolts,  would  no 
longer  be  provided  in  the  proposed  rule. 

The  proposed  AD  would  also  require 
eventual  replacement  of  the  existing 
retainer  and  attaching  pirts  with  a  new 
retainer  and  attaching  parts.  When 
accomplished,  this  replacement  would 
be  considered  terminating  action  for  the 
currently  required  repetitive  visual 
inspections  and  the  proposed  repetitive 
verifications  of  tightness.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  revised  alert 
service  bulletin  described  previously. 

This  proposal  would  also  require  that 
operators  submit  a  report  to  the  FA.A  of 
any  di.screpancy  found  during  any 
inspection. 

Additionally,  this  proposal  would 
expand  the  applicability  of  the  rule  to 
include  additional  airplanes  that  have 
been  identified  as  being  subject  to  the 
addressed  unsafe  condition. 

There  are  approximately  94  Model 
ME>-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  F\.\ 
estimates  that  42  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 


U.S.  operators  is  estimated  to  be 
$36,960,  or  S880  per  airolane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.SC.  App.  1354(a).  1427 
and  1423;  49  U.S  C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8403  (57  FR 
47991.  October  21,  1992),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  33-NM-216- 
AD.  Supersedes  AD  92-23-03. 
Amendment  39-6403. 


X 
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Applicability:  Model  MD-ll  series 
airplanes;  as  listed  in  McDonnell  Douglas 
MD-n  Alert  Sen-ice  Bulletin  A54-31,  dated 
September  17,  1992,  and  McDonnell  Douglas 
MD-ll  Alert  Service  Bulletin  A54-31. 
Revision  1,  dated  June  3,  1993;  certificated  in 
any  category. 

Compliance-  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  damage  to  the  engine 
mount  structure,  which  could  lead  to  loss  of 
airplane  components,  accomplish  the 
following; 

(al  For  airplanes  listed  in  McDonnell 
Douglas  MD-ll  Alert  Service  Bulletin  A54- 
31.  dated  September  17,  1992;  Within  15 
days  after  November  5.  1992  (the  effective 
date  of  AD  92-23-03.  Amendment  39-«403). 
unless  previously  accomplished  within  the 
last  30  days,  perfarm  a  visual  inspection  of 
the  thrust  link  of  the  center  engine  forv^-ard 
mount  to  venfy  installation  of  the  shear  pins, 
the  shear  pin  retainers,  and  the  shear  pin 
retainer  attaching  parts  in  accordance  with 
McDonnell  DouRias  MD-1 1  Alert  Service 
Bulletm  A>t-Jl.  dated  September  17,  1992, 
or  Revision  1.  dated  )une  3.  1993. 

(1)  If  shear  pins,  shear  pin  retainers,  and 
shear  pm  retainer  attaching  parts  are 
installed,  repeat  the  inspection  required  by 
paragraph  (al  of  this  AD  thereafter  at 
intervals  not  to  exceed  60  days  in  accordance 
with  the  nTvup  bulletin  until 
accomplishment  of  paragraph  (d)  of  this  AD 

(2)  If  any  shear  pin,  shear  pin  retainer,  or 
shear  pin  retainer  attaching  part  is  missing, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (.^CO), 
FAA.  Transport  Airplane  Directorate.  Repeat 
the  inspection  required  by  paragraph  (a)  of 
this  AT)  thereafter  at  intervals  not  to  exceed 
60  days  in  accordance  with  the  service 
bulletin  until  accomplishment  of  paragraph 
(dl  of  this  AD 

(hi  For  airplanes  lisled  in  McDonnell 
Douglas  MD-ll  Alert  Service  Bulletin  A54- 
31.  Revision  1,  dated  June  3,  1993,  and  not 
subject  to  the  requi.-ements  of  paragraph  (a) 
of  this  AD;  Within  15  days  after  the  effective 
date  of  this  AD,  unless  previously 
accomplished  within  the  last  30  days, 
perform  a  visual  inspection  of  the  thrust  link 
of  the  center  engine  forward  mount  to  verify 
installation  of  the  shear  pins,  the  shear  pin 
retainers,  and  the  shear  pin  retainer  attaching 
parts  in  accordance  with  McDonnell  Douglas 
MD-ll  Alert  Service  Bulletin  A54-31, 
Revision  1,  dated  June  3,  1993. 

(1)  If  shear  pins,  shear  pin  a-tdiners,  and 
shear  pin  retainer  attaching  parts  are 
installed,  repeat  the  inspection  required  by 
paragraph  (b)  of  this  AD  thereafter  at 
intervals  not  to  exceed  60  days  in  accordance 
with  the  service  bulletin  until 
accomplishment  of  paragraph  (d)  of  this  AD. 

(2)  If  any  shear  pin.  shear  pin  retainer,  or 
shear  pin  retainer  attaching  part  is  missing, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angelt-s  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate.  Rej>eat 
the  inspection  required  by  paragraph  (b)  of 
this  .AD  thereafter  at  intervals  not  to  exceed 
60  days  in  accordance  with  the  service 
bulletin  until  accomplishmient  of  paragraph 
(d)  of  this  AD 


(c)  Within  18  months  after  the  effective 
date  of  this  AD.  verify  that  the  tightness  of 
the  she<ir  pin  retainer  attaching  parts  is 
within  the  limits  specified  in  accordance 
with  McDonnell  Douglas  MD-ll  Alert 
Service  Bulletin  A54-31,  Revision  1.  dated 
June  3. 1993.  Repeat  the  verification  required 
by  paragraphs  (c)  of  this  AD  thereafter  at 
intervals  not  to  exceed  18  months  in 
accordance  with  the  service  bulletin  until 
accomplishment  of  paragraph  (d)  of  this  AD. 

(d)  Within  3  years  after  the  effective  date 
of  this  AD,  replace  the  existing  retainer  and 
bolts  with  safety  wire  with  a  new  retainer 
and  new  bolts  with  safety  wire  in  accordance 
with  McDonnell  Douglas  MD-ll  Alert 
Service  Bulletin  A54-31   Revision  1,  dated 
June  3,  1993.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  repetitive  actions  required  by 
paragraphs  (a),  (b)  and  (c)  of  this  AD. 

(e)  Within  15  days  after  detecting  any 
discrepancy  during  any  inspection  or 
verification  action  required  by  this  AD. 
submit  a  report  of  the  inspection  results  to 
tlie  Manager.  Los  Angeles  ACO.  FAA. 
Transport  Airplane  Directorate.  3229  East 
Spring  Street.  Long  B«ach,  California  90806- 
2425;  fax  (310)  988-5210.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  ACO.  FAA.  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  March 
11,  1994. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
IFR  Doc.  94-6209  Filed  3-16-94;  e;45  am] 
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Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  Pratt  &  Whitney  JT9D-3  or  JT9D- 
7  Series  Engines.  Excluding  JT9D-70 
Series  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspections  of  the  inboard  and  outboard 
strut  chords,  stiffeners.  and  web  to 
detect  cracks  and  loose  fasteners;  repair 
of  the  chords,  stiffeners,  or  web.  if 
necessary;  and  replacement  of  any  loose 
fastener.  This  proposal  is  prompted  by 
reports  of  fatigue  cracks  and  loose 
fasteners  found  in  the  forward  lower 
spar  web  of  the  inboard  strut  on  Model 
747  series  airplanes  equipped  with  Pratt 
&  Whitney  JT9D-3  and  JT9D-7  series 
engines.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
separation  of  the  strut  from  the  wing  of 
the  airplane  due  to  fatigue  cracking. 
DATES:  Comments  must  be  received  by 
May  10,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-N.M- 
05-AD,  1601  I.ind  Avenue.  S\V.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  ser.ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S,  FaI^.  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  w  ill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubiic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-05-AD.""  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenfer. 

Availability  of  NTR-Ms 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-05-AD.  1601  Lind  Avenue, 
SVV.,  Renton,  Washington  98055^056. 

Discussion 

The  F.A^^  has  received  six  reports  of 
fatigue  cracks  and  one  report  of  loose 
fasteners  found  in  the  forward  lower 
spar  web  of  the  inboard  strut  on  Model 
747  series  airplanes  equipped  with  Pratt 
&  Whitney  JT9D-3  and  ]T9l>-7  series 
engines.  The  cracks  were  found  in  the 
area  under  the  stiffeners  and  baffle  and 
along  the  web  chord.  The  airplanes  on 
which  these  cracks  were  found  had 
accumulated  between  6.451  and  18.350 
flight  cycles  and  between  17,797  and 
83,960  flight  hours.  All  cracks  reported 
have  been  found  on  the  web  of  the 
inboard  strut. 

During  investigation  of  a  recent  in- 
flight engine  loss,  a  similar  crack  of 
npproxiniateiy  two  inches  in  length  was 
found  on  the  forward  lower  spar  web. 
Although  the  in-inflight  engine  loss 
incident  is  still  under  investigation,  the 
crack  in  the  web  was  determined  to  be 
3  contributing  cause  of  the  accident. 

Cracking  in  the  forward  lower  spar 
web  of  the  inboard  strut  could  reduce 
the  lateral  strength  of  the  strut.  This 


condition,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
separation  of  the  strut  from  the  wing  of 
the  airplane  due  to  fatigue  cracking. 

Although  all  cracks  reported  were 
found  on  the  web  of  the  inboard  strut, 
given  standard  design  tolerances,  little 
difference  exists  between  the  thickness 
of  the  web  of  the  inboard  stmt  (0.025 
inch)  and  that  of  the  outboard  strut 
(0.032  inch).  Additionally,  the  inboard 
and  outboard  webs  are  similar  in 
configuration  and  loading 
environments.  For  these  reasons,  the 
FAA  finds  that  the  outboard  strut  web 
is  subject  to  the  same  unsafe  condition 
as  the  inboard  strut  web. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-54-2160, 
dated  September  9,  1993,  that  describes 
procedures  for  repetitive  detailed  visual 
inspections  of  the  inboard  strut  chords, 
stiffeners,  and  web  to  detect  cracks  and 
loose  fasteners;  repair  of  the  chords, 
stiffeners,  or  web,  if  necessary;  and 
replacement  of  any  loose  fastener  found. 
These  same  procedures  are  effective  for 
in.specting  the  outboard  strut  chord. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  detailed  visual 
inspections  of  the  inboard  and  outboard 
strut  chords,  .stiffeners,  and  web  to 
detect  cra(,ks  and  loose  fasteners;  repair 
of  the  chords,  stiffeners,  or  web,  if 
necessary;  and  replacement  of  any  loose 
fastener.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  procedures  specified  in  the  service 
bulletin  described  previously. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  is  currently  developing  a 
modification  program  for  the  engine 
strut  that  will  positively  address  the 
unsafe  condition  addressed  by  this  AD. 
Once  this  modification  program  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

There  are  approximately  380  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  140  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  22  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  5169,400,  or  Sl.210  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Admirustration  proposes  to  amend  14 
CFR  pari  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pan  39 
continues  to  read  as  follows: 

Authorifv:  49  U.SC  App.  1 354(a).  1421 
and  1423,  49  U.S.C  106(g);  and  14  CFR 
11.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-05-AD 

Applicability:  Model  747  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D-3  or 
[790-7  series  engines,  excluding  IT9D-70 
series  engines;  line  numbers  001  through  51  n 
-.nclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unle'is 
accomplished  previously. 
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To  prevent  separation  of  the  strut  from  the 
wing  of  the  airplane  due  to  fatigue  cracking, 
accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection  of 
the  inboard  and  outboard  strut  forward  lower 
spar  chords,  stiffeners,  and  web  to  detect 
cracks  and  loose  fasteners,  in  accordance 
with  the  procedures  described  in  Boeing 
Sen-ice  Bulletin  747-54-2160.  dated 
Srptenr.ber  9.  1'193.  at  the  time  specified  in 
paragraph  (a)(  1 ).  (a)(2).  or  (a)(3)  of  this  AD. 
as  applicable.  Repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  2.000 
landings  or  8.000  hours  time-in-service, 
whichever  occurs  first. 

(1)  For  airplanes  that  have  accumulated 
less  than  6.000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  initial 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (al(l)(i)  and  (a)(l)(ii)  of  this 
AD. 

(i)  Prior  to  the  accumulation  of  6.000  total 
landings  on  the  strut.  Or 

(ii)  Within  8  months  after  the  effective  date 
of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
6.000  or  more  total  landings,  but  less  than 
15.000  total  landings,  as  of  the  effective  date 
of  this  AD  Perform  the  initial  inspection 
within  6  months  after  the  effective  date  of 
this  AD 

(3)  For  airplanes  that  have  accumulated 
15,000  or  more  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  initial 
inspection  within  4  months  after  the  effective 
date  of  tiiis  AD 

(b)  If  any  crat  k  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  repair  in 
accordance  with  procedures  specified  in 
Chapter  54-10-03  of  the  747  Structural 
Repair  Manual. 

(c)  If  any  loose  fastener  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  fli^t.  replace  the 
fastener  in  accordance  with  procedures 
specified  in  Chapter  51-30-02  of  the  747 
Structural  Repair  Manual. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (.AGO).  FAA. 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO, 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  March 
n,  1994 

Dairell  M.  Pedersoo, 

Acting  Manager.  Transport  Airplane 
Pireitorate.  Aircraft  Certification  Sen.'ice. 
jFR  Doc  94-6210  Filed  3-16-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1310 

Elimination  of  Threshold  for  Ephedrine 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Imposed  rule. 

SUMMARY:  The  DEA  proposes  to 
eliminate  the  threshold  for  ephedrine 
under  provisions  of  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
(CDTA)  in  order  to  reduce  the  diversion 
of  ephedri.nf-  to  clandestine  laboratory 
operators.  This  would  subject  all 
transactions  involving  bulk  ephedrine 
and  single  entity  ephedrine  drug 
products  to  tlie  applicable  provisions  of 
the  Controlled  Substances  Act  (CSA). 
DATES:  Written  comments  and 
objections  must  be  received  on  or  before 
May  2.  1994. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator,  Drug  Enforcement 
Administration,  Washington.  DC  20537. 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McCIain.  Jr.,  Chief.  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537 
Telephone  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  Ephedrine 
is  the  primary  precursor  utilized  in  the 
clandestine  s>7i thesis  of 
methamphetamine  and  methcathinone. 
both  potent  central  nervous  system 
(CNS)  stimulants  controlled  under  the 
CSA.  The  public  health  risks  from  the 
abuse  of  these  drugs  are  well  known  and 
documented. 

Ephedrine  is  a  listed  chemical  under 
the  Chemical  Diversion  and  Trafficking 
Act  of  1988  (CDTA)  (Pub.  L.  100-690). 
Under  provisions  of  the  CDTA  (21 
U.S.C.  802(34)(c)).  thresholds  were 
originally  assigned  to  each  listed 
chemical.  The  CDTA  imposes  reporting 
and  recordkeeping  requirements  for 
regulated  transactions  which  meet  or 
exceed  these  threshold  amounts  of  a 
listed  chemical. 

The  Domestic  Chemical  Diversion 
Control  Act  (DCDCA)  of  1993  (Pub.  L 
103-200)  was  recently  enacted  and  will 
become  effective  on  April  16,  1994.  This 
Act  amends  the  CSA  to  permit  that  no 
threshold  be  established  for  a  listed 
chemical  via  modification  of  21  U.S.C. 
802(39)(A)  by  redefining  the  term 
"regulated  transaction"  as  a 
"distribution,  receipt,  sale,  importation, 
or  exportation,  or  an  international 


transaction  involving  shipment  of  a 
listed  chemical,  or  if  the  Attorney 
General  establishes  a  threshold  amount 
for  a  specific  listed  chemical,  a 
threshold  amount,  including  a 
cumulative  threshold  amount  for 
multiple  transactions"  of  a  listed 
chemical.  By  not  establishing  a 
threshold  for  a  listed  chemical,  all 
regulated  transactions  regardless  of  size 
are  subject  to  CDTA  reporting  end 
recordkeeping  requirements. 

In  addition,  the  DCDCA  hirther 
modifies  the  definition  of  a  "regulated 
transaction"  by  removing  the  exemption 
of  those  transactions  involving  products 
which  are  marketed  or  distributed 
lawfully  in  the  U.S.  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
301  ef  seq],  if  these  products  contain 
ephedrine  or  its  salts,  optical  isomers,  or 
salts  of  optical  isomers  as  the  only 
active  medicinal  ingredient  or  contain 
ephedrine  in  combination  with 
therapeutically  insignificant  quantities 
of  another  active  medicinal  ingredient 
(21  U.S.C.  802(39)(A)(iv)).  The  DCDC\ 
also  provides  that  the  Attorney  General 
shall  by  regulation  remove  this 
exemption  for  drug  products  that  the 
Attorney  General  finds  are  being 
diverted  in  order  to  obtain  a  listed 
chemical  for  use  in  the  illicit  production 
of  a  controlled  substance. 

The  threshold  for  ephedrine  was 
originally  established  as  1.0  kilogram  for 
domestic  and  import/export 
transactions,  after  internal  study  and 
industry  consultation  (54  FR  31657). 
The  threshold  of  1.0  kilogram  of 
ephedrine  base  is  equivalent  to  greater 
than  48,000  ephedrine  25  mg  tablets  or 
capsules. 

Thresholds  are  continuously  reviewed 
by  DEA  to  detemiine  if  they  are 
satisfactory  to  prevent  diversion  without 
overburdening  industry.  Current 
evidence  indicates  that  the  threshold  for 
ephedrine  of  10  kilogram  is  not 
adequate  to  prevent  the  diversion  of 
ephedrine  to  clandestine  laboratory 
operators.  Clandestine  laboratory 
operators  are  obtaining  and  utilizing 
ephedrine  in  quantities  much  less  than 
the  current  1.0  kilogram  threshold  in  the 
illicit  production  of  methamphetamine 
and  methcathinone.  The  DEA  has 
determined  that  in  order  to  ensure  the 
maximum  effectiveness  of  the  CDTA  in 
curtailing  the  diversion  of  ephedrine, 
there  should  be  no  threshold  for 
ephedrine.  Subsequently,  all  regulated 
transactions  of  ephedrine  are  subject  to 
reporting  and  recordkeeping 
requirements  of  the  CDTA  regardless  of 
size. 

While  seizures  of  clandestine 
methamphetamine  laboratories  have 
decreased  significantly  since  the 
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passage  of  the  CDTA,  more  than  1200 
methainphetainie  laboratories  have  been 
seized  in  the  United  States  since  1990. 
The  majority  of  these  laboratories 
utilized  ephedrine  as  the  precursor.  In 
19S2,  greater  than  68  percent  of  the 
methainphetamine  laboratories  seized 
utilized  ephedrine.  A  preliminary 
review  of  1993  meLhamphetamine 
laboratory  seizure  data  indicates  that 
ephedrine  was  the  precursor  utilized  in 
approximately  75  percent  of  these 
laboratories. 

In  addition  to  its  use  as  the  preferred 
precursor  for  the  production  of 
methamphetamine,  ephedrine  is  also 
utilized  in  the  synthesis  of 
methcathinone.  The  clandestine 
manufacture  of  methcathinone.  a 
methamphetamine  analogue  known  on 
the  street  as  ■'Cat",  has  been  identified 
in  the  U.S.  since  1991,  when  five 
laboratories  were  seized,  Methcathinone 
was  temporarily  placed  in  Schedule  I  on 
May  1,  1992,  pursuant  to  the  emergency 
scheduling  provisions  of  the  CSA  (21 
U.S.C,  811(h)),  Effective  October  15. 
1993,  methcathinone  was  permanently 
controlled  in  Schedule  I  (58  FR  53404). 

Methcathinone  (N-methylcalhinone) 
is  manufactured  in  clandestine 
laboratories  via  the  oxidation  of 
ephedrine.  Since  June  of  1991.  all 
clandestine  methcathinone  laboratories 
seized  utilized  ephedrine  as  the 
precursor.  These  laboratories  were 
located  in  Lidiana.  Illinois,  Michigan. 
Washington  end  Wisconsin,  The 
number  of  methcathinone  laboratory 
seizures  continues  to  grow  from  six  in 
1992  to  21  laboratories  in  1993. 

Methcathinone  is  usually  produced  in 
small  batches.  Seizures  of  illicit 
methcathinone  laboratories  indicate  that 
batch  sizes  routinely  utilise  less  than  20 
grams  of  ephedrine.  The  vast  majority  of 
this  ephedrine  is  obtained  via  the 
purchase  of  over-the-counter  (OTC) 
ephedrine  25  mg  tablets  sold  in  bottles 
of  1000  dosage  units  or  less. 

Batch  sizes  of  methamphetamine 
produced  at  clandestine  labs  can  vary 
greatly.  Recent  information  indicates 
that  methamphetamine  is  also  produced 
in  small  batches  via  a  procedure  known 
as  the  "cold  process."  This  procedure 
has  utilized  quantities  of  40  grams  or 
less  of  ephedrine. 

The  smugglijig  of  balk  ephedrine  and 
the  purchase  of  OTC  ephedrine  tablets 
are  the  primary  sources  of  ephedrine 
utilized  at  these  clandestine 
laboratories.  Ephedrine  tablets  make  up 
a  significant  portion  of  the  more  than  10 
metric  tons  of  ephedrine  reportedly 
seized  at  clandestine  laboratories 
between  1990  and  1992.  This  material 
rriay  be  purchased  from  several  different 
sources  at  below  threshold  quantities. 


The  purchase  of  regulated  chemicals 
from  several  suppliers  in  quantities 
below  established  thresholds  is  a 
common  method  of  diversion  and 
continues  to  occur  with  ephedrine. 

A  comparison  of  U.S.  hospital/ 
pharmacy  purchase  data  with  the 
quantities  of  ephedrine  seized  at 
clandestine  laboratories  indicates  that 
the  use  of  ephedrine  for  clandestine 
laboratories  is  much  greater  than 
amounts  purchased  by  these  types  of 
distribution  outlets. 

Drug  products  containing  ephedrine 
are  used  legitimately  to  treat  asthma  and 
other  conditions.  They  are  available  as 
OTC  products  from  pharmacies, 
hospitals  and  other  distribution  outlets. 
Ephedrine  products,  which  are  lawfuUv 
marketed  and  distributed  under  the 
Federal  Food  Drug  and  Cosmetic  Act 
and  contain  other  active  medicinal 
ingredients  in  therapeutically 
significant  concentrations,  are  currently 
exempt  from  the  reporting  and 
recordkeeping  requirements  imposed 
under  the  CDTA,  Of  the  oral  OTC 
products  available  for  medicinal 
treatment  of  chronic  asthma,  these 
ephedrine  combination  products  are  the 
products  more  frequently  dispensed  by 
pharmacies  and  hospitals.  The 
elimination  of  a  threshold  for  ephedrine 
does  not  impose  any  additional 
requirements  on  pharmacies,  hospitals 
or  points  of  distribution  which 
distribute  only  those  ephedrine 
products  which  are  exempted. 

The  Acting  Administrator,  Drug 
Enforcement  Administration,  hereby 
certifies  that  this  proposed  rulemaking 
wijl  have  no  significant  impact  upon 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U  S,C.  601  et  seq.  This 
proposed  rule  only  eliminates  the 
existing  threshold  for  which  ephedrine 
transactions  must  be  reported  and 
records  maintained.  It  only  impacts 
firms  involved  with  small  bulk  transfers 
ofephedrine  or  distribution  of  single 
entity  ephedrine  tablets/capsules.  This 
proposed  rule  is  not  a  significant 
regulatory  action  and  therefore  need  not 
be  reviewed  by  the  Ofhce  of 
Management  and  Budg»'t  pursuant  to 
Executive  Order  12866. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E  O,  12612.  a;id  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  f«dera!ism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  1310 

Drug  Enforcement  Administration, 
Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 


For  reasons  as  set  out  above,  21  CFR 
part  1310  is  proposed  to  be  amended  as 
follows: 

PART13ia-IAMENDED] 

1,  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S,C.  802.  830,  871(b). 

2.  Section  1310.04  is  proposed  to  be 
amended  by  revising  the  introductory 
text  to  paragraph  (f);  removing 
paragraph  (f)(l)[iii);  redesignating 
paragraphs  (fl(l)(iv)  through  (f)(l)(xxiv) 
as  (f)(l)(iii)  through  (f)(l)(xxiii) 
respectively;  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  1310.04    Maintenance  of  records. 

*  •         ♦         •         • 

(f)  For  those  listed  chemicals  for 
which  thresholds  have  been  established, 
the  quantitative  threshold  or  the 
cumulative  amount  for  multiple 
transactions  within  a  calendar  month,  to 
be  utilized  in  determining  whether  a 
receipt,  sale,  importation  or  exportation 
is  a  regulated  transaction  is  as  follows: 

•  •        •        *        • 

(g)  For  listed  chemicals  for  which  no 
thresholds  have  been  established,  the 
size  of  the  transaction  is  not  a  factor  in 
determining  whether  the  transaction 
meets  the  definition  of  a  regulated 
transaction  as  set  forth  in  §  1310,01(0- 
All  such  transactions,  regardless  of  size, 
are  subject  to  recordkeeping  and 
reporting  requirements  as  set  forth  in 
part  1310, 

(1)  Listed  Chemicals  For  Which  No 
Thresholds  Have  Been  Established: 

(i)  Ephedrine,  its  salts,  optical 
isomers,  and  salts  of  optical  isomers 
(ii)  [Reserved] 

(2)  (Reserved) 

Dated:  Ffbaiary  28,  1994. 
Stephen  H.  Greene, 

Acting  Administrutor  of  Drug  Enforcement. 
jFR  Dot.  94-6234  Filed  3-16-94;  845  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[IA-78-93] 
RIN  1545-AS53 

Accuracy-Related  Penalty 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  These  propose.-i  reguldtions 
amend  the  accuracy-related  penalty 


12564  Federal  Register  /  Vol.  59,  No.  52  /  Thursday.  March  17,  1994  /  Proposed  Rules 


regulations  under  chapter  1  of  the 
Internal  Revenue  Code.  These 
amendments  are  necessary  to  effect 
changes  to  the  accuracy-related  penalty 
made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  This 
document  also  provides  notice  of  a 
public  hearing  on  the  proposed 
amendments. 

DATES:  Written  comments  must  be 
received  by  June  21.  1994.  The  IRS 
intends  to  hold  a  public  hearing  on 
these  proposed  regulations  on  July  12, 
1994,  beginning  at  10  a.m.  Persons 
wishing  to  speak  at  the  hearing  must 
submit  outlines  of  their  comments  by 
Iune21,19P4. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service.  Attn: 
CC:DOM:CORP:T:R  (IA-7a-93).  room 
5228,  POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium.  Internal  Revenue  Building. 
1  111  Constitution  Avenue,  N\V., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  David  L. 
Meyer,  202-622-6232;  concerning 
submissions,  Michael  Slaughter,  202- 
622-7180.  (These  are  not  toll-free 
numbersl 

SUPPLEMENTARY  .NCORMATION: 

lemporarv  Regulations  and  26  U.S.C 
7805(e)(1)' 

In  the  Rules  and  Regulations  section 
of  this  issue  of  the  Federal  Register,  the 
IRS  is  issuing  temporary  regulations 
(Treasury  Decision  8533)  to  implement 
certain  changes  made  to  the  accuracy- 
related  penalty  in  section  6662  of  the 
Internal  Revenue  Code  (Code)  by  section 
13251  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA 
1993).  Section  -805(eMl)  of  the  Code  (26 
U.S.C.  7805(e)(1))  requi.-^s  the 
publication  of  a  notice  of  proposed 
rulemaking  whenever  the  Se<:retary 
issues  temporary  regulations  to  allow  an 
opportunity  for  public  comment.  The 
substance  of  T.D.  8533  is  reflected  in  the 
proposed  amendments  to  se<:tions 
1.6662-1  through  l,6662--i.  The 
Internal  Revenue  Service  presently 
intends  to  revise  §§  1,6662-1  through 
1.6662-4  in  response  to  taxpayers' 
comments  on  the  proposed  regulations 
and  does  not  presently  intend  to  finalize 
f)1.6662-7T. 

Background 

These  proposed  regulations  set  forth 
certain  changes  made  to  the  accuracy- 
related  penalty  in  section  6662  of  the 
Code  by  section  13251  of  OBRA  1993. 
These  changes  eliminated  the  dis<:losure 
exc  eption  for  the  negligence  penalty 


(section  6662(b)(1)  of  the  Code)  and 
raised  the  disclosure  standard  for 
purposes  of  the  penalties  for 
disregarding  rules  or  regulations 
(section  6662(b)(1)  of  the  Code)  and  a 
substantial  understatement  of  income 
tax  (section  6662(b)(2)  of  the  Code)  from 
"not  frivolous"  to  "reasonable  basis." 
See  section  13251  of  OBRA  1993  and  H. 
Rep.  No.  213. 103rd  Cong.,  1st  Sess.  669 
(1993)  (the  Conference  Report). 

The  legislative  history  to  OBRA  1993 
indicates  that  this  "reasonable  basis" 
standard  is  a  relatively  high  standard  of 
tax  reporting  that  is  significantly  higher 
than  the  "not  frivolous"  disclosure 
standard  previously  applicable  to 
taxpayers  under  section  6662  of  the 
Code  and  currently  applicable  to 
preparers  under  section  6694  of  the 
Code.  See  Conference  Report,  at  p.  669. 
A  position  is  not  frivolous  if  it  is  not 
"patently  improper."  See  §1.6694- 
2(c)(2)  of  the  Income  Tax  Regulations 
and  current  §  1.6662-3(b)(3).  The 
legislative  history  to  OBRA  1993  also 
provides  that  the  reasonable  basis 
standard  is  not  satisfied  by  a  position 
that  is  merely  arguable  or  merely  a 
colorable  claim.  See  Conference  Report, 
at  p. 669. 

In  addition  to  adopting  the  new 
reasonable  basis  standard  as  the, 
standard  that  a  disclosed  return  position 
must  satisfy  to  avoid  the  disregard  and 
substantial  understatement  penalties, 
Congress  adopted  the  new  reasonable 
basis  standard  as  the  standard  that  a 
return  position  must  satisfy  to  avoid  the 
negligence  penalty.  See  Conference 
Report  at  p.669. 

Treasury  requests  comments  on  how 
the  new  reasonable  basis  standard 
should  be  defined  for  purposes  of  the 
negligence,  disregard,  and  substantial 
understatement  penalties. 

Explanation  of  Changes 

Set:tion  1.6662-3(a)  of  the  regulations 
generally  provides  that  if  any  portion  of 
an  underpayment,  as  defined  in  section 
6664(a)  of  the  Code  and  §  1.6664-2.  of 
any  income  tax  imposed  under  subtitle 
A  of  the  Code  that  is  required  to  be 
shown  on  a  return  is  attributable  to 
negligence  or  disregard  of  rules  or 
regulations,  there  is  added  to  the  tax  an 
amount  equal  to  20  percent  of  such 
portion.  Section  1.6662-3(b){l)  defines 
"negligence"  to  include  any  failure  to 
make  a  reasonable  attempt  to  comply 
with  the  provisions  of  the  internal 
re'.enue  laws  or  to  exercise  ordinary  and 
reasonable  care  in  the  preparation  of  a 
tax  return.  Currently,  §  1.6662-3(c) 
generally  provides  that  no  penalty 
under  se<:tion  6662(b)(1)  may  be 
imposed  on  any  portion  of  any 
underpayment  that  is  attributable  to 


negligence  or  a  position  contrary  to  a 
rule  or  regulation  if  the  position  is 
adequately  disclosed  and  is  not 
frivolous,  if  the  requirements  of  thai 
section  are  met. 

Section  1.6662^(a)  of  the  regulations 
generally  provides  that  if  any  portion  of 
an  underpayment  of  any  income  tax 
imposed  under  subtitle  A  of  the  Code 
that  is  required  to  be  shown  on  a  return 
is  attributable  to  a  substantial! 
understatement  of  such  income  tax, 
there  is  added  to  the  tax  an  amount 
equal  to  20  percent  of  such  portion. 
Section  1.6662-4(a)  further  provides 
that,  except  in  the  case  of  any  item 
attributable  to  a  tax  shelter,  an 
understatement  is  reduced  by  the 
portion  of  the  understatement  that  is 
attributable  to  positions  for  which  there 
was  substantial  authority  or  adequate 
disclosure.  Currently,  under  §  1.6662- 
4(e)(2),  this  adequate  disclosure 
exception  will  not  apply  if  the  position 
on  the  return  is  frivolous. 

As  a  result  of  OBRA  1993.  the 
minimum  standard  that  a  disclosed 
return  position  must  satisfy  to  avoid 
either  the  penalty  for  disregarding  rules 
or  regulations  or  for  a  substantia) 
understatement  of  income  tax  has  been 
raised  from  "not  frivolous"  to 
"reasonable  basis."  In  addition,  there  is 
no  longer  a  disclosure  exception  for  the 
negligence  penalty  and,  to  avoid  that 
penalty,  the  return  position  generally 
must  satisfy  the  new  reasonable  basis 
standard. 

These  rules  generally  apply  to  returns 
that  are  due  (without  regard  to 
extensions  for  filing)  after  December  31. 
1993.  However,  the  rules  relating  to 
changes  to  the  penalties  for  negligence 
or  disregard  of  rules  or  regulations  will 
not  apply  to  returns,  including  qualified 
amended  returns,  filed  on  or  before 
March  14.  1994. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  reguiatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  .\c\  (5 
U.S.C.  chapter  5)  and  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
.section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Admini.stration  for  comment 
on  its  impact  on  small  business. 
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Comments  and  Public  Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (a  signed  original  and 
eight  copies)  to  the  Lntemal  Revenue 
Ser\'ice.  All  comments  will  be  available 
for  public  inspection  and  copying  in 
their  entirety- 

A  public  hearing  will  be  held  on  July 
12,  1994.  in  the  IRS  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  N\V.,  Washington. 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments,  an  outline  of  the 
topics  to  be  discussed,  and  the  time  to 
be  devoted  to  each  topic  by  )une  21. 
1994. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  L.  Meyer, 
Office  of  Assistant  Chief  Counsel, 
Income  Tax  and  Accounting,  Internal 
Revenue  Ser\'ice.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
developmen;. 

List  of  Subjects  in  26  CfR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  .'Xmcndnipnts  to  the 
Regulations 

Accordingly,  26  CFR  pai1  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

.\uthority:  26  U.S.Q  7805  *    *    * 

Par.  2.  Section  1.6662-0  is  amended 

by: 

1.  Revising  the  introductory  language, 

2.  Adding  entries  for  §  1.6662-2  (d)(1) 
and  (d)(2), 

3.  Revising  the  entrv  for  paragraph 
(b)(3)  under  §  1.6562-3.  and 

4.  Adding  an  entrv-  for  §  1.6662-7. 

5.  The  revised  and  added  provisions 
read  as  follows: 


§  1 .5662-0    TaDie  of  contents. 

This  section  lists  the  captions  that 
appear  in  §§  1  6662-1  through  1.6662- 

7. 

***** 

§  1.6662-2    Accuracy-related  penalty. 

*  •         •         •         • 

(d)'   •   • 

(1)  Returns  due  before  fanuary  1. 1994. 

(2)  Returns  due  after  December  31.  1993 
§  1.6662-3    Negligence  or  disregard  of 

rules  or  regulations. 

*  «         *         •         * 

(b)'  *  • 

(3)  Reasonable  basis. 

(i)  In  general  IReservedj. 

(ii)  Relationship  to  other  standards. 

*  *         •         •         • 

§1.6662-7    Omnibus  Budget 
Reconciliation  Act  of  1993  changes  to  the 
accuracy-related  penalty. 

(a)  In  general. 

(1)  Scope. 

(2)  Effective  date. 

(b)  No  disclosure  exception  for  negligence 

penalty. 

(c)  Drsclosure  standard  for  other  penalties  is 

reasonable  basis. 

(d)  Definition  of  reasonable  basis. 

(1)  In  general  [Reservedl. 

(2)  Relationship  to  other  standards. 

Par.  3.  Ln  §  1.6662-1,  the  second  and 
third  sentences  of  the  concluding  text 
are  revised  to  read  as  follows: 

§  1 .6662-1     Overview  of  the  accuracy- 
related  penalty. 

***** 

*   *   *  The  penalties  for  disregard  of 
rules  or  regulations  and  for  a  substantial 
understatement  of  income  tax  may  be 
avoided  by  adequately  disclosing 
certain  information  as  provided  in 
§  1.6662-3(c)  and  §  1.6662^  (e)  and  (f). 
respectively.  The  penalties  for 
negligence  and  for  a  substantial  (or 
gross)  valuation  misstatement  under 
chapter  1  may  not  be  avoided  by 
disclosure.*   *   * 

Far.  4.  Section  1.6662-2  is  amended 
by: 

1.  Redesignating  the  text  of  paragraph 
(d)  as  (d)(1)  and  adding  a  heading, 

2.  Revising  the  first  and  second 
sentences  of  newly  designated 
paragraph  (d)(1).  and 

3.  Adding  paragraph  (d)(2). 

4.  The  revised  and  added  provisions 
read  as  follows: 

§16662-2    Accuf^cy-related  penalty. 

***** 

(d)  Effective  date — (1)  Rt  turns  due 
before  January  1.  1994.  Section  1.6662- 
3(c)  and  §  1.6662-4  (e)  and  (0  (relating 
to  methods  of  making  adequate 
disclosure)  as  codified  in  26  CFR 
revised  April  1,  1993,  apply  to  returns 
the  due  date  of  which  (determined 
without  regard  to  extensions  of  time  for 


filing)  is  after  December  31, 1991,  but 
before  January  1, 1994.  Except  as 
provided  in  the  preceding  sentenr*. 
§§  1.6662-1  through  1.6662-5  as 
codified  in  26  CFR  revised  April  1, 
1993,  apply  to  returns  the  due  date  for 
which  (determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
December  31,  1989,  but  before  January 
1.  1994.  "    *    * 

(2)  Returns  due  after  December  31. 
1993.  Except  as  provided  in  the  last 
sentence  of  this  paragraph  (d)(2),  the 
provisions  of  §§  1.6662-1  through 
1.6662-4  refiecting  the  changes  made  to 
the  accuracy-related  penalty  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  apply  to  returns  the  due  date  for 
which  (determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
December  31.  1993.  These  changes 
include  raising  the  disclosure  standard 
for  the  penalties  for  disregarding  -ules 
or  regulations  and  for  a  substanii.l 
understatement  of  income  tax  from  not 
frivolous  to  reasonable  basis, 
eliminating  the  disclosure  exception  for 
the  negligence  penalty,  and  providing 
guidance  on  the  meaning  of  reasonable 
basis.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  changes 
relating  to  the  penalties  for  negligence 
or  disregard  of  rules  or  regulations  will 
not  apply  to  returns  (including  qualified 
amended  returns)  that  are  filed  on  or 
before  March  14,  1994. 

Par.  5.  Section  1.6662-3  is  am.ended 
by: 

1.  Revising  the  second  sentence  of 
paragraph  (a), 

2.  Revising  paragraph  (b)(3).  and 

3.  Revising  paragraphs  (c)  (1)  and  (2). 

4.  The  revisions  read  as  follows: 

§  1 .6662-3     Negligence  or  disregard  of 
rules  Of  regulations. 

(a)  *    *    *  The  penalty  for  disregarding 
rules  or  regulations  does  not  apply, 
however,  if  the  requirements  of 
§  1.6662-3(c)(l)  are  satisfied  and  the 
position  in  question  is  adequately 
disclosed  as  provided  in  §  1.6662- 
3(c)(2).  or  to  the  e.xtent  that  the 
reasonable  cause  and  good  faith 
exception  to  this  penalty  set  forth  in 
§  1.6664^  applier   *    '   * 

(b)*   *   • 

(3)  Reasonable  basis — (i)  In  grn(?ra7. 
|ResHr»pd!. 

(ii)  Relatijnsb)p  to  nlher  standards 
The  reasonabit,  basis  standard  is 
significantly  higher  than  the  not 
frivolous  standard  applicabio  to 
preparers  under  section  6694  and 
defined  in  §  1.6694-2(ci(2). 

•  •  •  •  • 

(c)*    •    * 

(1)  In  general.  No  penalty  under 
section  6662(b)(1)  may  be  imposed  on 
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any  portion  of  an  underpaNinent  that  is 
attributable  to  a  position  contrary  to  a 
rule  or  regulation  if  the  position  is 
disclosed  in  accordance  with  the  rules 
of  paragraph  (c)(2)  of  this  section  and, 
in  case  of  a  position  contrary  to  a 
regulation,  the  position  represents  a 
good  faith  challenge  to  the  validity  of 
the  regulation.  This  disclosure 
exception  does  not  apply,  however,  in 
the  case  of  a  position  that  does  not  have 
a  reasonable  basis  or  where  the  taxpayer 
fails  to  keep  adequate  books  and  records 
or  to  substantiate  items  properly. 

(2)  Method  of  disclosure.  Disclosure  is 
adequate  for  purposes  of  the  penalty  for 
disregarding  rules  or  regulations  if  made 
in  accordance  with  the  provisions  of 
§§  1.6662-4(f)(l),  (3),  (4).  and  (5),  which 
permit  disclosure  on  a  properly 
completed  and  filed  Fonn  82''5  or 
8275-R,  as  appropriate.  In  addition,  the 
statuton,'  or  regulatory  provision  or 
ruling  in  question  must  be  adequately 
identified  on  the  Form  8275  or  8275-R, 
as  appropriate.  The  provisions  of 
§  l,6662-i(f)(2),  which  permit 
disclosure  in  accordance  with  an  annual 
revenue  procedure  for  purposes  of  the 
substantial  understatement  penalty,  do 
not  applv  for  purposes  of  this  section. 

Par.  6.'  Section  1.6662-4  is  amended 
by: 

1.  Removing  the  third  sentence  in 
paragraph  (d)(2),  and 

2.  Revising  paragraph  (e)(2)  to  read  as 
follows: 

§  1.6662-4    Substantial  undefstatement  of 
income  tax. 

•         •         •         •         • 

(e)'  •  • 

(2)  Circumstances  where  disclosure 
will  not  have  an  effect.  The  rules  of 
pamgraph  (e)(1)  of  this  section  do  not 
apply  where  the  item  or  position  on  the 
return — 

(i)  Does  not  have  a  reasonable  basis 
(as  defined  in  §  1.6662-3(b)(3)); 

(ii)  Is  attributable  to  a  tax  shelter  (as 
defined  in  section  6662(d)(2)(C.){ii)  and 
paragraph  (g)(2)  of  this  section):  or 

(iii)  Is  not  properly  substantiated,  or 
the  ta.xpayer  failed  to  keep  adequate 
books  and  records  with  respect  to  the 
item  or  position. 

Par.  7.  Section  1.6662-7  is  added  to 
read  as  follows: 

§  1.6662-7    Omnibus  Budget 
Reconciliation  Act  of  1993  changes  to  the 
accuracy-related  penalty. 

(a)  /;i  t;A^^f^'•■.^'— !  1)  Scope.  The 
Omnibus  Budget  Reconciliation  Act  of 
1993  made  certain  changes  to  the 
acairacy-related  penalty  in  section 
6662.  This  section  provides  rules 
reflecting  those  changes. 

(2)  Effective  date.  This  section  applies 
to  returns  that  are  due  (without  regard 


to  extensions  of  time  for  filing)  after 
December  31, 1993.  However,  the 
provisions  of  these  regulations  relating 
to  the  penalties  for  negligence  or 
disregard  of  rules  or  regulations  will  not 
apply  to  returns  (including  qualified 
amended  returns)  that  are  filed  on  or 
before  March  14,  1994. 

(b)  No  disclosure  exception  for 
negligence  penalty.  The  penalty  for 
negligence  in  section  6662(b)(1)  may  not 
be  avoided  by  disclosure  of  a  return 
position. 

(c)  Disclosure  standard  for  other 
penalties  is  reasonable  basis.  The 
penalties  for  disregarding  rules  or 
regulations  in  section  6662(bl(l)  ajid  for 
a  substantial  understatement  of  income 
tax  in  section  6662(b)(2)  may  be  avoided 
by  adequate  disclosure  of  a  return 
position  only  if  the  position  has  at  least 
3  reasonable  basis.  See  §§  1.6662-3(c) 
and  1.6662^(e)  and  (f)  for  other 
applicable  disclosure  rules. 

(d)  Definition  of  reasonable  basis — (1) 
In  general.  (Reserved). 

(2)  Relationship  to  other  standards. 
The  reasonable  basis  standard  is 
significantly  higher  than  tlie  not 
frivolous  standard  applicable  to 
preparers  under  section  6694  and 
defined  in  §1.6694-2(c)(2). 
Margaret  Milner  Richardson, 
Lnmmissioner  of  Internal  Revenue. 
|FR  Doc.  94-6237  Filed  3-14-94;  12:20  pm) 
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27  CFR  Part  4 

[Notice  No.  792] 
RIN  1512-AB25 

Use  Of  the  Term  "Reserve"  on  Wine 
Labels  (93F-033P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
considering  amending  the  regulations  to 
include  a  definition  for  the  term 
"reserve"  when  used  on  wine  labels. 
Based  on  a  petition  it  has  received,  the 
Bureau  wishes  to  gather  information  by 
inviting  comments  from  the  public  and 
industry  as  to  whether  the  regulations 
should  be  amended  to  provide  for  a 
definition  of  this  term. 
DATES:  Written  comments  must  be 
received  on  or  before  June  15, 1994. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch;  Bureau  of 
A  Icohol,  Tobacco  and  Firearms;  P.O. 
Box  50221;  Washington.  DC  20091- 
0221;  Attn:  Notice  No.  792. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
H230). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  105(e}  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  205(e),  vests  broad  authority  in 
the  Director  of  ATF,  as  a  delegate  of  the 
.Secretary  of  the  Treasury,  to  prescribe 
regulations  intended  to  prevent 
deception  of  the  consumer,  and  to 
provide  the  consumer  with  adequate 
information  as  to  the  identity  and 
quality  of  the  product.  Regulations 
which  implement  the  provisions  of 
section  105(e).  as  they  relate  to  wine,  are 
set  forth  in  Title  27,  Code  of  Federal 
Regulations  (Cra),  part  4. 

Petition 

ATF  has  received  a  petition,  dated 
June  4,  1993,  filed  on  behalf  of  the  Wine 
Institute,  a  trade  association  of 
California  wineries  which  represents 
approximately  80  percent  of  the  total 
U.S.  wine  production.  According  to  the 
petitioner,  a  regulatory  definition  of 
"reserve"  is  necessary  to  permit  U.S. 
"reserve" — designated  wines  to  be  sold 
for  export  in  European  Communities 
(EC)  countries. 

Specifically,  Council  Regulation  (EEC) 
No.  2392/89  of  July  24.  1989,  Article 
26(2l(c)  allows  for  supplemental 
information  on  imported  wine  labels, 
subject  to  certain  restrictions.  Details 
"regarding  superior  quality"  are  allo^ved 
on  the  label  "in  so  far  as  they  are 
prescribed  by  the  national  provisions  of 
the  third  country  in  which  the  wine 
originates  for  the  domestic  market  of 
that  country  and  are  recognized  by  the 
Community." 

ATF  has  been  informed  that  the  EC 
considers  that  the  term  "reserve"  is  a 
term  which  refers  to  "superior  quality." 
In  the  absence  of  a  regulatory  definition 
of  the  term  "reserve"  in  the  U.S.,  which 
v.ould  apply  to  wines  produced  for 
domestic  consumption,  products 
bearing  this  term  can  be  prohibited  from 
being  sold  in  EC  member  countries.  The 
petitioner  states  that  Germany,  for 
example,  prohibits  the  importation  of 
U.S.  wines  that  bear  the  term  "resen^e" 
on  the  label.  The  petition  does  not  state 
w  hether  other  EC  member  nations  have 
taken  this  position. 

The  petitioner  also  believes  that 
defining  the  term  in  the  regulations 
would  provide  for  uniform  m.eaning 
and,  consequently,  be  of  benefit  to 
consumers.  Thev  contend  that  the  use  of 
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the  term  "reserve"  is  so  prolific  in  the 
marketplace  that  its  meaning  has  been 
lost,  resulting  in  consumer  confusion. 

In  analyzing  attempts  by  foreign 
countries  at  defining  the  term  the 
petitioner  has  concluded  that,  although 
many  foreign  countries  generally 
provide  for  rather  broad,  subjective  tests 
to  determine  the  "reserve"  character  of 
table  wine,  tliere  is  no  consistent 
international  standard  for  use  of  the 
term. 

Although  not  defined  in  the 
regulations.  ATF  has  permitted  the  use 
of  such  terms  as  "reserve,"  "vintner's 
select,"  "barrel  select."  "premium,"  etc. 
on  wine  labels.  The  Bureau  considers 
these  terms  to  be  mere  "puffery."  It  has 
been  ATF's  position  that  consumers 
recognize  these  terms  as  expressing  the 
proprietor's  subjective  evaluation  of  the 
wine,  rather  than  as  terms  denoting  any 
objective  standards.  " 

Wine  Institute  Proposal 

Based  on  the  reasons  mentioned 
above,  the  Wine  Institute  has  proposed 
the  following  definition  for  the  term 
"reserve"  when  used  on  wine  labels; 

For  U.S.  appellations,  any  table  wine 
which  is  a  vintage  dated  grape  table  wine 
that  is  cither  varietal,  or  which  contains 
multiple  varieties  where  each  of  the  varieties 
is  listed  by  percentage  of  total  content,  may 
be  designated  "reserve"  wine." 

However,  a  state,  county,  or  viticultural 
area  may  establish  more  stringent  rsgulations 
governing  the  designation  of  "reserve"  under 
rules  and  regulations  to  be  established  by 
individual  states  or  local  agencies. 

Although  the  Wine  In.stitute's 
proposed  definition  applies  to  domestic 
wines  only,  ATF  notes  that  any 
amendment  of  the  regulations  to 
provide  for  a  definition  of  the  term 
"reserve"  would  apply  to  domestic 
wine,  as  well  as  to  foreign  wine 
imported  into  the  U.S.  ATF  believes  that 
for  purposes  of  consistency  a  uniform 
meaning  of  the  term  is  necessary-. 

ATF  would  also  point  out  that  the 
proposed  definition  applies  to  grape 
table  wine  only,  i.e..  grape  wine  having 
an  alcoholic  content  of  between  7  and 
14  percent  by  volume.  Consequently,  if 
the  petitioner's  proposed  definition  is 
adopted  into  the  regulations  the  term 
could  not  be  used  on  labels  of  any  other 
type  of  wine,  such  as  sparkling  wine 
(e.g.,  champagne). 

Discussion 

ATF  is  requesting  information  from 
consumers  and  industry-  members  on 
the  desirability  of  amending  the 
regulations  to  provide  for  a  definition  of 
the  term  "reser\e"  when  used  on  wine 
labels.  While  ATF  has  traditionally 
taken  the  position  that  the  use  of 


subjective  puffery  on  the  label  does  not 
result  in  consumer  confusion,  ATT 
wishes  to  solicit  comments  from  both 
consumers  and  industry  members  on 
whether  the  term  "resen  e"  is  being 
used  in  a  confusing  or  misleading 
fashion  on  labels.  Although  ATF  is 
soliciting  comments  on  the  following 
specific  questions,  the  Bureau  is  also 
requesting  any  relevant  information  on 
the  subject. 

1.  What  does  the  term  "reserve"  mean 
to  consumers? 

2.  What  does  the  term  mean  to 
members  of  the  wine  industry'? 

3.  Should  the  term  be  defined  in  the 
wine  regulations?  If  so,  should  there  be 
a  different  standard  for  still  wines  and 
sparkling  wines? 

4.  Do  other  similar  terms  such  as 
"vintner's  select."  "barrel  select." 
"premium,"  etc..  mean  anylhing  to 
consumers?  What  about  to  members  of 
the  industry? 

5.  Should  these  terms  be  defined  in 
the  regulations? 

6.  The  term  "reserve"  also  appears  on 
labels  of  malt  beverages  and  distilled 
spirits.  What  does  it  mean  to  consumers 
when  it  appears  on  these  products? 
What  does  it  mean  to  members  of  the 
malt  beverage  and  distilled  spirits 
industries  who  label  their  products  with 
this  tenn? 

7.  Should  the  term  be  defined  in  the 
regulations  for  malt  beverages  and 
distilled  spirits? 

8.  How  much  American  wine  labeled 
with  the  "reserve"  designation  is 
exported  into  EC  member  nations?  Have 
exporters  of  American  wine 
encountered  problems  in  Germany  or 
any  other  EC  member  nations 
concerning  wine  which  is  labeled  with 
the  term  "reserve?" 

9.  ATF  has  observed  that  the  term 
"reser\e"  often  appears  on  labels  of 
foreign  wines  imported  into  the  U.S.  Do 
the  countries  where  these  wines 
originate  have  any  laws  or  regulations 
governing  the  use  of  this  term? 

Executive  Order  12866 

It  has  been  determined  that  this 
advance  notice  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  advance  notice  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  but  assurance  of  consideration 


cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 

Firearms. 

Disclosure 

Copies  of  the  petition,  this  notice,  and 
the  written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  room  6480,  650  Massachusetts 
Avenue,  NW..  Washington,  DC. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection,  Imports, 
Labeling,  Packaging  and  containers,  and 
Wine. 

Authority  and  Issuance 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the  authorirv  in 
27  U.S.C.  205. 

Dated;  January  21,  1994. 
Daniel  R.  Black, 
Acting  Director. 

Dated:  Febniary  9,  1994. 
)ohn  P.  Simpson, 

Deputy  Assistant  Secretary.  (Regulatory, 
Tariff  and  Trade  Enforcement). 

jFR  Doc.  94-6159  Filed  3-16-94;  8:45  am) 

BILUNG  CODE  4S10-31-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63  and  430 

[FRL-485a-ej 

RIN  205O-AD03  and  RIN  2040-^653 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Pertormance  Standards:  Pulp, 
Paper,  and  Paperboard  Category; 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Pulp  and  Paper  Production: 
Correction  and  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTIOM:  Proposed  rules;  correction  and 
extension  of  comment  period. 

SUMMARY:  EPA  is  correding  minor  errors 
in  the  preamble  and  effluent  limitations 
guidelines  and  standards  and  the 
national  emission  standards  for 
hazardous  air  pollutants  for  the  pulp, 
paper,  and  paperboard  production 
category,  which  appeared  in  the  Federal 
Register  on  December  17,  1993  (58  FR 
66078).  EPA  is  also  extending  the 
comment  period  for  an  additional  30 
d.iys. 

BATES:  Comments  on  the  proposed  rules 
must  be  received  by  April  18, 1994  at 
th-^!  foil'  -.ving  address. 
adChcSScS:  Send  comments  in  triplicate 
on  the  proposed  rules  to  Ms.  Marion 
Thompson,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA,  401  M  Street 
SVV.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Debra  Nicoll  at  (202)  260-5386. 
SUPPLEMENTARY  INFORMATION:  In  3 
Notice  of  Propospd  Rulemaking  on 
Decemb-ir  17,  1993  (58  FR  66078).  EPA 
proposed  effluent  limitations  guidelines 
and  standards  for  the  control  of 
wastewater  pollutants  and  also 
proposed  national  emission  standards 
for  hazardous  air  pollutants.  The  notice 
contained  some  minor  errors  that  are 
discussed  briefly  below  and  are 
corrected  by  this  notice. 

In  addition,  EPA  recognizes  that  the 
record  supporting  the  proposed 
rulemaking  is  large  and  complex.  To 
b-jtter  facilitate  informed  comment,  the 
Agency  is  extending  the  comment 
period  by  30  days  for  a  new  deadline  of 
April  13,  1994. 

Dated:  March  8,  1994. 

Stary  Nichols, 

Assistant  Adrninistfator  for  Air  and 
Radiation. 

Dated:  March  4, 1994. 
Robert  Pen:iasep«, 

Assistant  Administrator  for  Water. 

The  following  corrections  are  made  in 
FRl^-4802-4,  effluent  limitations 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards: 
pulp,  paper,  and  paperboard  caf#ory 
and  national  emission  standards  Tor 
hazardous  air  pollutants  for  source 
category:  pulp  and  paper  production, 
\'  hich  was  published  in  the  Federal 
Hegister  on  December  17,  1993  (58  FR 
t''.078). 


1.  On  page  66086,  third  column,  fifth 
paragraph,  the  first  sentence  should 
read  "All  emission  points  within  the 
pulping  component  are  required  to  be 
controlled  by  the  proposed  standards, 
unless  the  mill  can  show  one  of  the 
follow  ing  conditions  exists:" 

2.  On  page  66086,  third  column,  the 
following  paragraph  is  inserted 
immediately  after  the  fifth  paragraph: 

"•  The  emission  point  is  at  a  decker 
or  screen  at  an  existing  source;" 

3.  On  page  66138,  Table  X-2,  second 
column,  the  percent  controlled  for  Foam 
Breaker  Tank  or  Filtrate  Tanks  should 
read  "11."  The  percent  controlled  for 
Weak  Black  Liquor  Storage  should  read 
"11." 

4.  On  page  66144,  first  column,  fourth 
paragraph,  line  11,  the  words  "or 
bleaching"  should  be  removed. 

5.  On  page  66146,  in  the  first  column, 
five  lines  from  the  bottom,  the  word 
"kilopascals  (kPa)"  is  corrected  to  read 
"kilograms  (kg)".  In  the  second  column, 
in  the  second  new  paragraph,  the  fourth 
line,  the  abbreviation  "kPa"  is  corrected 
to  read  "kg".  In  the  second  bullet  under 
the  second  column,  in  the  second  line, 
"kPa"  is  corrected  to  read  "kg",  and  in 
the  last  line  of  the  bullet,  kilograms  is 
corrected  to  read  "kPa". 

6.  On  page  66153,  Table  XI.A-1. 
Column  5,  the  words  in  parentheses 
should  read  "(except  deckers  and 
screens  at  existing  sources)" 

7.  On  page  66166,  third  column. 
Solicitation  No.  6,  Alternative  Limits  for 
TCF  Processes,  the  second  sentence 
should  read  "EPA  solicits  comments 
and  data  on  whether  these  alternative 
limits  provide  meaningful  incentives, 
whether  such  incentives  are 
appropriate,  and  recommendations  for 
any  additional  or  different  incentives." 

8.  On  page  66170,  third  column. 
Solicitation  No.  28,  Limitation  Based  on 
Minimum  Levels,  the  first  sentence 
should  read  "EPA  has  proposed  some 
BAT,  PSES,  PSNS,  and  NSPS 
limitations  for  the  Bleached  Papergrade 
Kraft  and  Soda,  Dissolving  Kraft,  and 
Dissolving  Sulfite  subcategories  based 
upon  the  current  minimum  levels  of  the 
analytical  methods." 

9.  On  page  66172,  second  column, 
under  Solicitation  No.  33,  second 
paragraph,  the  second  line  should  cite 
section  X.D.I. 

10.  On  page  66178,  §  63.446(e)(1) 
introductory  text,  the  last  two  lines  of 


the  first  sentence  should  cite  "(e)(l)(i) 
through  (e){l)(ii)  of  this  section". 

11.  On  page  66178,  §  63.446(f)(2),  the 
last  four  lines  of  the  second  sentence 
should  read:  ".  .  .  materials  containing 
less  than  500  parts  per  million  of  total 
HAP  by  weight  is  not  allowed  for  the 
purposes  of  complying  with  this 
requirement;  or" 

12.  On  page  66178,  second  column,  in 
paragraph  (n(4)(ii)  the  tenn 
"kilopa.scals"  is  corrected  to  read 
"kilograms"  and  "kilograms"  is 
corrected  to  read  "kilopascals". 

13.  On  page  66178,  §  63.450(a) 
introductory  text,  the  second  citation  in 
the  second  line  should  be  "§  63.445(b)". 

14.  On  page  66179,  §63. 45 1(c) 
introductory  text,  the  third  and  fourth 
lines  of  the  first  sentence  should  read: 
".  .  .  rates  for  emission  point  flow  rate, 
mass  flow  rate,  vent  stream 
concentration,  or  percent  reduction 
required  in  .  .  ." 

15.  On  page  66179.  §  63.451(c)(l)(i). 
the  first  cjtation  in  the  third  line  should 
be  "§  63.44^(a)(2)(i)";  the  first  citaiion 
in  the  sixth  line  should  be 
"§63.444(a)(ii)and  (a){iii)". 

16.  On  page  66179,  §  83.451(c)(l)(ii), 
the  first  citation  in  the  fifth  line  should 
be  "§63.444(3)0)". 

17.  On  page  66179,  §  63.451(d)(5),  the 
first  citation  in  the  fourth  fine  should  b^ 
"§63.444(a)(2)(iii)". 

18.  On  page  66180.  §  63.451(g) 
introductory  toxt,  the  citation  on  line  4 
should  be  "§  63.446(a)(3)  ar.d  (h)". 

19.  On  pages  66180  and  66181,  the 
first  two  lines  of  §  63.451(h) 
introductory  text,  §  63.45 l(i) 
introductory  text,  and  §  63.45 1  (j) 
introductory  text  should  read:  "The 
owner  or  operator  shall  use  the 
following  procedures  when  conducting 
a  performance  test  to  demonstrate  .  .  ." 

20.  On  page  66182,  §  63.451(m) 
introductory  text,  the  citation  on  line  3 
should  be  "§  63.444(a)(3)". 

21.  On  page  66182,  §  63.453(f)(3),  the 
fourth  line  should  cite  "paragraph  (f)(1) 
of  this  section  '. 

22.  On  page  66183  §  63.455(a)(4){ii). 
the  citation  on  the  third  line  should  be 
"§63. 450(a)(1)". 

23  and  24.  On  page  66189,  §  430.02 
includes  a  table  of  monitoring 
requirements.  The  table  is  corrected  to 
read  as  follows: 


CAS  No 

Pdlutant 

Monrtonng  frequency 

BPE 

FE 

1 1 9a55€ 

TetracMorocatechol 

Monttity 

Monthly 

Monthly 

None 

2539175 
253&266 

Tetrac.Morogua:acol 

None 

Tnchorosynngol  , _...„..„ 

None. 

Federal  Register  /  Vol.  59.  No.  52  /  Thursday.  N!arch  l".  1994  /  Propped  Rules        '      125.' 


CAS  No. 


2668248 

32139723 

56961207 

67057837 

58902 

60712449 

87865 

88062 

95954 

1746016 

51207319 

67641 

67563 

75092 

78933 

59473040 

Color 

1004 

1002 

1009 


Pollutant 


4,5,6-tnchloroguaiacol 

3,4,6-trichlorocatechol 

3.4,5-tncWo'ocatechol 

3,4.5-tnchlofoquaiacol  

2,3,4,6-tetrachio^op^enol 

3,4,6-trichlo''ogi.ia!acol 

pentacWofophenol  

2,4,6-tnchlo''ophenol 

2,4.5-trichiorophe'^oi  

2,3.7, 8-TCOD  

2,3,7.&-TCDF 

2-propanoae.  (acetone) ... 

chioroform  

methylene  ctiloride  

2-buta,none.  (MEK)  

AOX  

Color 

COD  

BOD 

TSS  


BPE— Bleach  Plant  Effluent. 
FE— Final  Effluent. 


Wonitoring  frequency 


BPE 


Montfily 
Montfily 
Monthly 
Monttily 
Monthly  , 
Monthly  . 
Monthly  , 
Monthly  . 
Monthly  . 
Monthly  . 
Monthly  , 
Weekly  . 
Weekty  . 
Weekly  . 
Weekly  . 

None 

None 

None 

None  .... 
None 


FE 


None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
Daily. 
Daily. 
Daily. 
Daily. 
Daily. 


25.  On  page  66192.  §  430.14(b)  includes  a  table  of  end-of-pipe  efnuent  limitations,  where  the  table  entries  are  correct 
but  the  column  headings  were  printed  incorrectly.  The  table  is  corrected  to  read  as  follows: 


Pollutant  or  pollutant  property 


AOX 
COD 


BAT  effluent  limltatons 


Continuous  dischargers; 

kg'Wkg  (or  pounds  per 

:  O'X  lb!  of  product 


Maximum 

tor  any  1 

day 


1.67 
118 


Monthly  Av- 
erage 


0.650 
84.1 


Non-continuous  discharg- 
ers; kQi'kkg  (or  pounds  per 
1 .000  ib)  of  product 


Maximum 

tor  any  1 

day 


N/A 
N/A 


Annual  av- 
erage 


0.553 
70.3 


26.  On  page  66204.  §  430.45(c)  includes  a  table  of  end-of-pipe  effluent  standards  where  the  table  entries  are  correct 
but  one  column  heading  was  printed  incorrectly  The  table  is  corrected  to  read  as  follows: 


Pollutant  or  pollutant  property 


AOX 


New  source  performance  standards 


Continuous  dischargers 


Maximum 

for  any  1 

day  (kg/kkg) 


3.13 


Monthly  Av- 
erage (kg/ 
kkg) 


1.39 


Norv-continuous  discharg- 
ers 


Maximum 

for  any  1 

day 


N/A 


Annual  av- 
erage (kg/ 
kkg) 


1.22 


27.  On  page  66206,  §430.55  includes  a  table  of  end-of-pipe  effluent  standards  where  the  table  entries  are  correct 
but  one  column  heading  was  printed  incorrectly.  The  table  is  corrected  to  read  as  follows: 


Pollutant  or  pollutant  property 


BOD, 
TSS  .. 


|FR  Dw.  94-6053  Filed  3-16-94.  8:45  ami 

BILUNG  CODE  65«0-&<M> 


New  source  performance  standards 


Continuous  dischargers; 

kg/kkg  (or  pounds  per 

1 .000  Ib)  of  product 


Maximum 

for  any  1 

day 


4.90 
7.81 


Monthly  Av- 
erage 


2.57 
3.22 


Non-contin- 
uous dis- 
chargers; 
kg/kkg  (or 
pounds  per 
1 ,000  lb)  of 
product 


Annual  av- 
erage 


1.98 
2.42 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3160 
RIN:  1004-AB22 
[WO-610-J11 1-02-24  1A] 

Onshore  Oil  and  Gas  Order  No.  5: 
Extension  of  Comment  Period 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

f  onimerit  period. 

SUMMARY:  A  proposed  rule  to  revise 
existing  Onshore  Oil  and  Gas  Order  No. 
5,  Measurement  of  Gas.  was  published 
in  the  Federal  Register  on  Januarj'  6, 
1994  (50  FR  718).  with  a  60-day 
comment  period  expiring  March  7, 
1394.  The  comment  period  is  being 
reopened  for  30  days  in  response  to 
public  request. 

DATES:  The  period  for  the  submission  of 
comments  is  hereby  reopened  until 
April  18.  1994.  Comments  received  or 
postmarked  after  this  date  may  not  be 
considered  as  part  of  the 
decisionmaking  process  on  issuance  of 
the  fmal  Order. 

A0C<nE3SES:  Comments  should  be  sent  to 
Director  (140).  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building,  1S49  C  Street  N\V., 
Washington.  DC  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7;45  a.m.  to  4:15  p.m.),  Monday 
Lhrough  Friday. 

FOP  FURTHER  INFORMATION  CONTACT: 
Lc.-iny  Bugiey  at  (406)  255-2847. 

Dated:  Man.h  11.199-1. 
Bob  .\nii.strt)ng. 

Assistant  Sccrelnry  of  the  Interior. 

|FR  Doc.  94-6268  Filed  3-16-94;  8;45  lun] 

BtLUNQ  CODE  4J10-64-P 


FEDERAL  COMMUNICATIONS 
COMMISSIO.'^ 

47  CFR  Parti 

[MM  Doci<8t  No  94-19;  FCC  94-46] 

lmplerr>ent3lion  of  Section  9  of  the 
Corr,munic<it)ons  Act;  Assessment  and 
Co!!t-cdon  of  Regulatory  Fees  tor  the 
1994  Fiscal  Year 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Com.mission  begins 
iiTiplcmentalion  of  section  9  of  the 


Communications  Act  of  1934  to  assess 
and  collect  regulatory  fees.  The 
Commission's  objective  is  to  assure  that 
the  fee  collection  process  does  not  have 
an  adverse  impact  on  its  regulatory 
activities;  that  fees  are  collected  and 
deposited  in  the  most  cost  effective 
manner  possible;  and  that  fees  impose 
little  or  no  additional  paperwork  burden 
on  the  public.  Further,  the  Commission 
proposes  to  amend  certain  of  its  rules 
governing  the  collection  of  fees  for 
applications  and  other  filings  under 
Section  8  of  the  Communications  Act. 
We  note  that  the  implementation  of 
regulatory  fees  will  further  the  National 
Performance  Review  goals  of 
reinventing  Government  by  requiring 
beneficiaries  of  Commission  services  to 
pay  for  such  services. 
DATES:  Comment  date:  April  7,  1994. 
Reply  comment  date:  April  18,  1994. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  Room 
222.  1919  M  St..  NW..  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Walker  Feaster  or  Peter  Herrick,  Office 
of  Managing  Direc;or.  at  (202)  632-0923. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Notice  of  Proposed 
Rulemaking  in  MD  Docket  No.  94-19. 
adopted  March  4,  1994  and  released 
March  11.  1994.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  Monday  through  Friday,  9 
a.m.  to  4;30  p.m.  in  the  FCC  Reference 
Center  (room  239).  1919  M  St..  NW.. 
Washington.  DC  20554.  Copies  of  this 
document  may  also  be  purchased  from 
the  Commission's  copy  contractor, 
Litemational  Transcription  Services, 
Inc.  (ITS,  Inc.).  2100  M  Street,  NW., 
suite  140.  Washington.  DC  20037.  (202) 
857-3800. 

1.  Section  9  of  ihe  Communications 
Act,  was  added  by  section  6003(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.'  Section  9(a)  authorizes  the 
Commission  to  assess  and  collect 
annual  regulatory  fees  to  recover  costs 
incurred  in  carrying  out  its  enforcement 
activities,  policy  and  rulemaking 
activities,  user  information  services,  and 
international  activities.  Section  9(f)(1) 
provides  that  "[tihe  Commission  shall 
prescribe  appropriate  rules  and 
regulations  to  carry  out  the  provisions  of 
this  section."  The  purpose  of  this  Notice 
is  to  set  forth  proposed  rules  as 
provided  for  in  section  9(f)(1).  In  this 
Notice,  we  also  propose  several 
conforming  and  clarifying  amendments 
to  our  rules  concerning  application 


filing  fees,  which  are  a.ssessed  and 
collected  pursuant  to  section  8  of  the 
Communications  Act  ("Section  8  fees"). 
See  47  use.  158. 

Establishment,  Adjustment  and 
Amendment  of  Regulatory  Fees 

2.  Section  9(b)(1)(C)  of  the 
Communications  Act,  47  U.S.C 
159(b)(1)(C),  requires  the  Commission  to 
collect  the  fees  established  by  the 
Schedule  of  Regulatory  Fees  in  section 
9(g),  "until  adjusted  or  amended  by  the 
Commission  pursuant  to  paragraph  (2) 
or  (3)"  of  section  9(b).  The  statutory 
schedule  in  section  9(g)  lists  various 
regulatory  fee  categories  under  the 
Commission's  Private  Radio  Bureau. 
Mass  Media  Bureau,  and  Common 
Carrier  Bureau,  and  it  specifics  an 
annual  fee  amount  for  each  category. 
See  47  U.S.C.  159(g);  see  also  Appendix 
below. 

3.  The  statute  requires  the 
Commission,  in  certain  circumstances, 
to  make  adjustments  or  amendments  to 
the  Schedule  of  Regulatory  Fees.  First, 
since  regulatory  fees  must  result  in 
collections  of  amounts  that  can 
reasonably  be  expected  to  equal 
amounts  appropriated  by  Congress,  for 
any  fiscal  year  after  fiscal  year  1994,2 
paragraph  (2)  of  .section  9(b)  requires  the 
Commission  to  rexise  the  Schedule  of 
Regulatory  Fees  by  proportionate 
increases  or  decreases  to  reflect  changes 
in  the  amount  appropriated  for  that 
fiscal  year  for  the  performance  of  the 
Commission's  enforcement,  policy  and 
rulemaking,  information  services,  and 
international  activities.  Surii  increa.^es 
or  decreases  shall  also  reflect 
unexpected  increases  or  decreases  in  the 
number  of  licensees  or  units  subject  to 
regulatory  fees.3  Second,  amendments 
to  the  schedule  may  also  be  made  to 
reflect  other  changes  and  factors. 
Paragraph  (3)  of  section  9(b)  provides 
that,  "liln  addition  to  the  adjustments 
required  by  paragraph  (2),  the 
Commission  shall,  by  regulation,  amend 
the  Schedule  of  Regulatory  Fees  if  ihe 
Commission  determines  that  the 
schedule  requires  amendment  to 
comply  with  the  requirements  of 
paragraph  (1)(A)  [of  section  9(h)|." 

4.  For  fiscal  year  1994,  we  propose  to 
adopt  the  fee  amounts  established  by 
the  Schedule  of  Regulatory  Fees  as 
apprGV€'d  by  Congress.  Adjustments  to 
the  statutory  schedule  required  under 
par:)graph  (h)(2)  m.ay  not  take  place 
uiitil  after  the  1994  fiscal  year,  and  thus 
we  do  not  have  authority  during  the 


'  Pub.  L  No.  103-66.  Title  \1.  Section  R002(a). 
107  Slat.  397  (approved  August  10,  1993).  The  new 
Section  9  of  the  Communications  Act  is  codiPied  at 
47  U.S.C  159. 


M7  U.S.C.  1^9(b)(l)(B).  The  government's  1994 
fiscal  year  ("FY  1994")  commenced  on  October  1, 
1903.  and  ends  September  30, 1994. 

'47  U.S.C.  159fb)(2)(A). 
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current  fiscal  year  to  revise  the  schedule 
for  purposes  of  matching  the  amounts 
actually  appropriated  for  the  current 
fiscal  year.  With  regard  to  amendments 
under  paragraph  (3)  of  subsection  fb). 
we  similarly  bielieve  that  the  statutory 
scheme  does  not  envision  that  the 
Commission  would  exercise  its 
authority  to  amend  the  fee  amounts  in 
the  schedule  until  at  least  after  FY  1994. 
Interested  parties  are  invited  to 
comment  on  a  proposal  to  adopt  the  fee 
amounts  set  forth  in  the  statutory 
Schedule  of  Regulatory  Fees. 

Exemptions  From  Regulatory  Fees 

t .  Governmental  Entities 

5.  Section  9(h)  establishes  an 
exemption  from  fees  for  "governmental 
entities."  For  purposes  of  the  similar 
exemption  in  section  8,  we  have  defined 
a  governmental  entity  as  any  state, 
possession,  city,  county,  town,  village, 
municipal  corporation  or  similar 
political  organization  or  subpart  thereof 
controlled  by  publicly  elected  or  duly 
appointed  public  officials  exercising 
sovereign  direction  and  control  over 
their  respective  communities  or 
programs.  We  propose  to  apply  the 
definition  contained  in  our  application 
fee  rules  to  governmental  entities 
exempt  irom  regulatory  fees.  See  47  CFR 
1,1112(0.  The  exemptions  under  section 
9  apply  to  all  FCC-regulated  services  in 
Vk  hich  governmental  entities  operate. 
Therefore  our  proposed  regulator^'  fee 
exemption  would  apply  to  applicants, 
permittees,  licensees,  as  well  as  any 
other  regulatees  who  qualify  as 
governmental  entities. 

6.  We  must  also  adopt  procedures  for 
identifying  regulatees  that  are 
governmental  entities  exempt  from 
regulator^'  fees  under  section  9. 
Commenters  should  address  the  option 
of  requiring  entities,  in  lieu  of  the 
required  fee,  to  file  certifications  (or 
other  relevant  information)  as  to  their 
exempt  status.  Alternatively,  for  those 
governmental  entities  that  have  already 
established  their  governmental  status  for 
purposes  of  section  8  filing  fees,  we  may 
determine,  to  the  extent  possible,  that 
no  additional  filings  are  necessary. 

2.  Nonprofit  Entities 

7.  Section  9(h)  also  establishes  an 
exemption  from  regulatory  fees  for  all 
"nonprofit  entities."  In  contrast,  section 
8(d)(1)(A),  governing  exemptions  from 
application  fees,  exempts  from 
application  fees  only  those  nonprofit 
entities  licensed  in  Special  Emergency 
Radio  or  Public  Safety  Radio  services. 
Further,  the  statutory  exemption  of 

'nonprofit  entities"  is  clearly  broader 
than  the  current  exemption  in  the  mass 


media  services  covering 
noncommercial,  educational  broadcast 
stations  and  limited  categories  of  other 
facilities.  See  47  CFR  1.1112. 

8.  In  applying  the  exemption  for  these 
nonprofit  entities  under  section  8,  we 
have  interpreted  the  term  "nonprofit 
entities"  to  mean  entities  that  receive 
nonprofit,  tax  exempt  status  under 
section  501  of  the  Internal  Revenue 
Code,  26  U.S.C.  501.  We  propose, 
therefore,  to  interpret  the  term 
"nonprofit  entities"  to  include  all 
nonprofit  organizations  exempt  under 
section  501. 

9.  Under  our  section  8  fee  rules,  an 
applicant  claiming  nonprofit  status 
must  include  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status.  We  seek  to  avoid 
unnecessary  paperwork,  to  the  extent 
possible,  by  relying  on  existing    ■ 
information  in  Bureau  files  to  identify 
regulatees  that  are  nonprofit  entities 
exempt  from  regulatory-  fees  under 
section  9.  However,  since  the  exemption 
under  section  8(d)  only  applies  to 
nonprofit  entities  licensed  in  the 
Spe<:ial  Emergency  Radio  or  Public 
Safety  Radio  services,  we  propose  to 
require  any  other  regulatee  seeking  en 
exemption  as  nonprofit  entity  to  file,  in 
lieu  of  the  required  fee,  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status.* 

3.  Amateur  Licensees 

10.  Section  9(h)  also  provides  a 
specific  statutory  exemption  for 
"amateur  radio  operation  licenses  under 
part  97  of  the  Commission's 
regulations."  47  U.S.C.  159(h)(2).  The 
Schedule  of  Regulatory  Fees  does 
establish  a  fee  category  for  "Amateur 
vanity  call-signs."  We  have  proposed 
new  rules  in  PR  Docket  No.  93-305  that 
would  allow  vanity  call-signs.  See 
Notice  of  Proposed  Rule  Making.  9  FCC 
Red  105.  59  FR  558  (Jan.  5,  1994).  After 
those  rules  (if  adopted)  become 
effective,  amateur  licensees  requesting 
vanity  call-signs  will  be  required  to  pay 
the  statutory  fee  under  section  9. 

4.  Noncommercial  Educational 
Broadcasters 

11.  The  Schedule  of  Regulatory  Fees 
in  section  9(g)  specifies  that  fees  shall 
be  collected  from  "VHF  Commercial" 
television  and  "UHF  Commercial" 
television  licensees  and  permittees.  47 
U.S.C.  159(g)  (emphasis  added). 
However,  the  schedule  does  not 


specifically  provide  that  regulatory  fees 
apply  only  to  "commercial"  AM  and 
FM  radio  licensees  and  permittees.*-* 
Nevertheless,  based  on  the  legislative 
history,  we  believe  that  Congress 
intended  to  exempt  all  noncommercial 
educational  FM  and  AM  radio  licensees 
and  permittees  from  regulatory  fees. 

12.  Similarly,  we  believe  that 
Congress  intended  to  exempt 
noncommercial  secondary'  and  auxiliary 
broadcast  services,  such  as  low  power 
television  ("LPTV")  stations,  television 
translators  and  boosters,  remote  pickup 
stations  and  intercity  relay  stations. 
This  interpretation  is  consistent  with 
our  interpretation  of  the  application  fee 
provisions  in  section  8.  Accordingly,  we 
propose  to  utilize  our  current 
noncommercial  exemption  for  LPTV 
and  translator  stations  for  regulatory 
fees.  We  also  propose  to  utilize  this  fee 
exemption  for  boosters,  auxiliary 
broadcast  services,  and  other  Mass 
Media.  Common  Carrier  or  Private 
Radio  authorizations  used  in 
conjunction  with  qualifying 
noncommercial  educational  radio, 
television,  or  instructional  services.^ 

13.  Finally,  it  does  not  appear  that 
Congress  intended  that  a 
noncommercial  exemption  for 
regulatory  fees  be  available  to 
international  short-wave  broadcast 
stations.  As  was  the  case  when  we  were 
implementing  section  8,  we  do  not 
intend  to  provide  a  noncommercial 
exemption  for  international  broadcast 
licensees.8 

14.  As  with  the  exemption  for 
governmental  and  nonprofit  entities,  to 
avoid  unnecessary'  paperwork  and  to  the 
extent  possible,  we  propose  to  rely  on 
information  currently  in  Bureau  files  to 
identify  most  noncommercial  licensees 
and  permittees.  However,  where 
necessary,  we  reserve  the  option  of 
requiring  such  entities,  in  lieu  of  paying 
the  required  fee,  to  file  certifications 
(and  other  relevant  information)  as  to 
their  noncommercial  status.*  If 
additional  information  beyond  a 
certification  is  requested,  it  would  be 


♦  Such  documentation  would  be  filed  on  or  before 
the  payment  due  dale  for  the  relevant  regulatory  fee 
category.  If  proper  documentation  is  not  received  or 
a  claimed  exemption  is  otherwise  rejected,  an  entity 
failing  to  pay  the  proper  fee  on  lime  may  be  subject 
to  a  25  percent  late-payiiient  penalty. 


■>  *  We  also  note  that  the  schedule  includes  Class 
D  FM  radio  stations  which  are.  by  dermilion. 
noncommercial  stations.  See  47  CFR  part  73. 
subpart  C. 

'  We  thus  propose  to  extend  the  exemption  to 
noncommercial  services  used  in  conjunction  with 
[TFS  facilities,  which  are  exempted.  47  CKR 
in  12(e)(4). 

•  5>ee  Memorandum  Opinion  and  Order.  GN 
Docket  No.  86-285.  6  FCC  Red  5919.  5925.  56  FR 
56599  (Nov.  6.  1991) 

"Entities  claiming  an  exemption  would  bv 
required  to  file  this  information  on  or  before  the 
pa>Tnent  due  date  for  the  relevant  regulatory  fee 
catpgor\-  If  a  showing  is  not  properly  documented 
or  a  claimed  exemption  is  otherwise  rejected,  an 
entity  failing  to  pay  the  proper  fee  on  time  m^v  be 
subject  to  a  25  percent  late-payment  penalty. 
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done  in  a  case-by-base  basis  and  such 
information  would  have  to  show  that 
the  entity  qualifies  under  our  rules  for 
the  noncommercial  exemption. 

5.  Public  Safety  Ser\icps 

15.  The  Schedule  of  Regulatory  Fees 
does  not  list  specific  Private  Radio 
services  under  the  category  of  "Shared 
use  services."  See  47  U.S.C.  159(g).  In 
this  regard,  however,  the  legislative 
history  clearly  states  that  Congress 
intended  to  exempt  public  safety 
licensees  from  regulatory  fees. 
Accordingly,  we  propose  to  exempt  all 
licensees  in  the  Public  Safety  Radio  and 
Special  Emergency  Radio  Services  from 
regulatory  fees,  but  we  also  seek 
comment  on  whether  the  exemption 
should  be  limited  to  governmental  and 
nonprofit  entities,  which  are  explicitly 
mentioned  in  the  statute's  exemptions. 

Waivers,  Reductions  and  Deferments  of 
Regulatory  Fees 

16.  Section  9(d)  states  that  "Itlhe 
Commission  may  waive,  reduce,  or 
defer  payment  of  a  fee  in  any  specific 
instance  for  good  cause  shown,  where 
such  action  would  promote  the  public 
interest."  47  U.S.C.  15(d).  This 
provision  is  similar  to  section  8(d)(2), 
which  we  have  interpreted  narrowly. 
Specifically,  we  stated  that,  under 
section  8(d)(2).  we  would  permit 
waivers  or  deferments  on  a  case-by-case 
basis  in  extraordinary  and  compelling 
circumstances  upon  a  showing  that  a 
waiver  or  deferment  would  override  the 
public  interest  in  reimbursing  the 
Commission  for  its  regulatory  costs.  We 
propose  to  apply  this  same  narrow 
interpretation  to  our  implementation  of 
section  9(d)  and  thus  propose  to  grant 
waivers,  reductions  or  deferments  of 
regulatory  fees  only  in  such  unusual 
circumstances. 

17.  As  discussed  below,  small 
regulatory  fees  generally  must  be  paid  at 
the  time  applications  are  filed.  When 
regulatory  fees  are  due  at  the  same  time 
::n  application  is  filed,  we  propose, 
when  processing  requests  for  regulatory 
fee  waivers,  reductions  or  deferments,  to 
use  procedures  similar  to  those  now 
used  for  application  fee  waiver  requests. 
.See  47  CFR  1.1115(e).  Applicants 
seeking  application  fee  waivers  must 
submit  both  the  request  for  waiver  and 
the  required  fee.  accompanied  by  the 
required  form{s).  Applications  that  do 
not  include  these  materials  are 
dismissed  in  accordance  with  section 
1.1107  of  the  rules.  For  regulatory  fees 
that  are  supposed  to  accompany 
ipplications.  we  would  also  require 
regulatees  seeking  a  waiver  or  reduction 
to  submit  their  regulatory  fee  payment 
with  their  waiver  request.  Similarly,  for 


standard  regulatory  fees  that  are  due  on 
a  certain  date,  we  propose  to  require 
that  the  appropriate  regulatory  fee 
accompany  any  waiver  or  reduction 
request.  The  regulatory  fees  submitted 
would  be  refunded  later  if  a  waiver  or 
reduction  were  granted.  Requests  for 
deferment  would  have  to  be  filed  and 
approved  before  the  payment  due  date 
in  order  to  avoid  late  payment  penalties. 

Procedures  for  Payment  of  Regulatory 
Fees 

1.  Timing  of  Payments 

18.  Section  9(0  of  the 
Communications  Act  provides  that  the 
Commission's  regulations  implementing 
regulatory  fees  must  "permit  payment 
by  installments  in  the  case  of  fees  in 
large  amounts,  and  in  the  case  of  fees  in 
small  amounts,  shall  require  the 
payment  of  the  fee  in  advance  for  a 
number  of  years  not  to  exceed  the  term 
of  the  license  held  by  the  payor."  47 
U.S.C.  159(0(1).  We  propose'to  establish 
three  classes  of  regulatory  fees,  each  of 
which  would  be  based  on  the  size  of  the 
annual  fee  amount.  The  three  classes  of 
regulatory  fees  are  standard  fees,  small 
fees  and  large  fees.  The  class  of  the  fee 
would  determine  the  timing  of  the 
regulatory  fee  payment.  Pursuant  to 
section  9(0.  our  regulations  will  permit 
regulatees  subject  to  "large"  fees  to 
make  two  installment  payments  in  FY 
1994  (rather  than  single  payment). 
Regulatees  subject  to  "small '  fees  will 
have  to  pay  their  fees  for  each  year  of 
their  license  term  in  advance  at  the 
beginning  of  the  license  term. 
Regulatees  subject  to  standard  fees 
would  pay  their  regulatory  fee,  in  full, 
on  an  annual  basis. 

a.  Annual  Payments  for  Standard  Fees 

19.  We  propose  to  classify  most  of  the 
fee  amounts  which  will  be  paid  under 
section  9  as  standard  fees.  Standcird 
regulatory  fees  would  be  those  that  are 
neither  "large"  nor  "small."  (The 
proposed  definitions  of  these  terms  are 
discussed  below.)  As  noted  above, 
standard  fees  are  to  be  paid  in  full  on 
an  annual  basis.  We  propose  further  that 
each  licensee  or  regulatee  required  to 
pay  a  standard  fee  must  pay  the  full 
amount  specified  for  each  relevant  fee 
category  by  a  date  certain  each  year.  The 
specific  payment  due  dates  for  each 
regulatory  fee  category  for  the  1994 
fiscal  year  will  be  announced  in  the 
Report  and  Order  in  this  proceeding  or 
in  a  Public  Notice  published  in  the 
Federal  Register  to  be  released  well 
before  the  first  payment  due  date.  We 
anticipate  that  all  regulatory  fees  will  be 
collected  as  early  as  possible  before  the 
end  of  the  fiscal  year.  In  .subsequent 


fiscal  years,  we  intend  to  establish 
regular,  fixed  payment  due  dates  for 
regulatory  fees. 

b  Installment  Payments  for  Large  Fees 

20.  Section  9(0  states  that  the 
Commission's  regulations  shall  permit 
payment  by  installments  for  regulatory 
fees  in  "large  amou.nts.  "  However, 
nowhere  in  the  statute  or  the  legislative 
history  did  Congress  define  the  term 
"large."  For  purposes  of  establishing 
eligibility  criteria  for  FY  1994  for 
regulatory  fee  installment  payments,  we 
propose  generally  to  classify  a  fee 
amount  as  "large"  if  it  greatly  exceeds 
the  average  annual  fee  for  regulatees  in 
a  particular  category.  Specifically,  for 
some  regulatory  fee  categories,  we 
propose  to  establish  a  fixed  annual 
amount  which  is  based  on  the  relative 
payment  obligations  of  regulatees 
within  that  regulatory  fee  category. 
Those  fees  which  are  significantly 
higher  than  all  others  would  be  deemed 
large  and  entities  who  are  required  to 
pay  significantly  more  than  most  other 
regulatees  may  elect  to  make  two 
payments  in  FY  1994  instead  of  paying 
the  entire  amount  all  at  once.  For  future 
years,  we  seek  comment  on  whether 
large  fee  payors  should  be  permitted  to 
pay  their  annual  regulatory  fee  in  four 
or  more  installments. 

21.  We  propose  that  an  entity's 
installment  payment  eligibility  should 
not  be  based  on  its  total  regulatory  fee 
payments  because  if  happens  to  hold 
multiple  licenses  or  authorizations  or 
sene  multiple  areas.  Instead,  a 
regulatory  fee  would  be  deemed  large 
based  on  the  fee  for  each  individual 
license,  authorization  or  authorized 
service  area.  If,  for  example,  the 
regulatory  fee  is  large  (as  defined 
herein)  for  one  or  more  of  a  regulatee  s 
licenses  and  not  for  other  licenses,  the 
regulatee  will  be  eligible  for  installment 
payments  only  for  those  large  fee 
licenses  and  must  pay  the  entire 
regulatory  fee  for  all  of  the  other 
licenses.  We  invite  specific  comment  on 
whether,  for  purposes  of  determining 
whether  fees  are  large,  telephone  local 
exchange  carriers  should  be  assessed 
fees  on  an  operating  company  or 
holding  company  level. 

22.  In  applying  the  method  described 
above,  we  propose  several  "large"  fee 
amounts  that  would  be  eligible  for 
installment  payments.  In  sum.  for  the 
1994  fiscal  year  we  have  identified  the 
following  fee  amounts  as  large: 


Regulatory  fee  categofy 


VHF  and  UHF  commer- 
cial television  station. 
Cable  television  system 


La'ge  tee 


Above  512,000 
Atxjve  S"  8.500 
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Regulatory  (ee  category 

Large  fee 

Inter-exchange  carrier  . 
Local  exchange  earner 
holding  co. 

Atx)ve  S500.000. 
Above  S700.000 

When  compared  with  the  amounts  to 
be  paid  by  the  average  regulatee  in  these 
categories,  these  regulatory  fee  amounts 
appear  significantly  higher. 

23.  If  a  regulatee  fincfs  it  necessary  to 
pay  its  large  regulatory  fee  by 
installments,  we  propose  to  establish 
fixed  dates  on  which  installment 
payments  will  be  due.  For  the  1994 
fiscal  year,  any  eligible  regulatee  that 
elects  to  pay  a  large  fee  in  installments 
shall  make  half  of  its  payment  on  a  date 
to  be  specified.  We  also  shall  specify  the 
date  for  the  second  and  final 
installment.  Payments  in  their  entirety 
will  be  due  prior  to  the  end  of  this  fiscal 
year.  As  with  standard  fees,  the 
pajTTient  due  dates  for  each  large  fee 
category  for  the  1994  fiscal  year  will  be 
announced  in  the  Report  and  Order  in 
this  proceeding  or  in  a  Public  Notice 
published  in  the  Federal  Register  to  be 
released  well  before  the  first  installment 
payment  due  date. 

24.  To  recover  the  additional  costs  of 
maintaining  installment  payment  plans, 
we  propose  that  each  installment 
payment  would  be  subject  to  an 
additional  processing  charge  to  cover 
administrative  costs.  We  tentatively 
propose  that  these  fees  will  be  $50.00 
per  payment.  Installment  payments 
received  after  the  due  date  for  standard 
regulatory  fees  would  be  subject  to 
interest  payments. ^p  Further,  as 
discussed  below,  late  installment 
payments  would  be  subject  to  a  25 
percent  late  fee  and  applicalions  filed 
by  delinquent  payers  would  be  subject 
to  dism.issal.  We  would  also  reserve  the 
right  to  require  a  regulatee  to  pay  its 
regulatory  fees  in  a  single,  full  payment 
if  one  or  more  installment  payments  has 
not  been  received  in  a  timely  manner. 

c.  Advance  Payments  for  Small  Fees 

25.  Section  9(0  states  that  the 
Commission's  regulations  shall  require 
the  payment  of  "small"  regulatory  fees 
"in  advance  for  a  number  of  years  not 

to  exceed  the  term  of  the  license  held  by 
the  payor."  47  U.S.C.  159(0(1).  Based  on 
the  legislative  history,  for  the  1994  fiscal 
year  we  propose  to  require  advance 
payment  for  regulatory  fees  in  Private 
Radio  services.  Due  to  the  large  volume 
of  Private  Radio  Ucensees  and  other 
authorizations,  we  believe  that 
assessment  and  collection  of  these  small 
regulatory  fees  on  an  annual  basis 
would  be  very  costly  and  would  likely 


result  in  a  larger  number  of  delinquent 
payments  unless  such  payments 
coincide  with  the  beginning  of  the 
license  term. 

26.  We  propose  to  require  those  who 
are  assessed  a  small  regulatory  fee  to 
pay  their  an-nual  fee  for  their  entire 
license  or  authorization  term.  These 
regulatory  fees  would  generally  be  paid 
concurrently  with  an  applicant's  new, 
renewal  or  reinstatement  application. 
We  propose  to  require  persons  holding 
lifetime  restricted  radiotelephone  and 
radio  operator  licenses  or  permits  for 
commercial  use  to  pay  a  one-time 
regulatory  fee  of  $105.00  to  cover  the 
entire  lifetime  license  or  permit  term.  If 
the  fee  amount  is  adjusted  subsequent  to 
a  regulatee's  advance  payment,  the 
regulatee  would  not  be  subject  to  the 
new  fee  amount  until  its  next  renewal 
application  and  regulatory  fee  is  due. 
Regulatees  thus  would  only  be  subject 
to  the  fee  amounts  in  effect  for  the  fiscal 
year  in  which  their  application  is  filed. 
Finally,  for  the  first  round  of  fee 
payments  for  regulatees  in  the  private 
radio  service,  we  may  require  payments 
subsequent  to  the  time  when  the 
application  is  actually  filed. '> 

2.  Method  of  Payment  and  Payment 
Location 

27.  We  propose  to  use  the  sanre 
general  requirements  and  procedures  for 
the  payment  of  both  applic;ation  fees 
and  regulatory  fees.  First,  in  addition  to 
the  payment  methods  in  section 
1.1108(a)  of  our  Rules,  we  propose  to 
allow  the  filing  of  fee  payments  by 
electronic  means.  We  will  first  allow 
electronic  fee  payments  only  on  a 
limited,  experimental  basis.  We  also 
propose  to  allow  payment  by  credit  card 
in  some  circumstances.  The  credit  cards 
which  will  be  accepted  are  VISA  and 
Mastercard.  When  a  credit  card  is 
employed  for  a  fee  payment,  the  entire 
fee  payment  must  be  made  by  a  single 
credit  card  transaction. 

28.  Second,  we  propose  to  allow  the 
use  of  one  payment  instrument  to  cover 
multiple  standard  regulatory  fee 
payments  and,  where  applicable, 
multiple  installments.'^  Our  new 


'"See  4  CFR  part  102.  47  C3T?  1.1940(c>. 


"  We  note  that  some  existing  private  radio 
licensees  will  be  reclassified  as  Commercial  Mobile 
Radio  Service  (CMRS)  providers  pursuant  to  section 
332  of  the  Communications  Act.  47  U.S.C.  332(cl. 
(d).  To  the  extent  that  private  radio  licensees  will 
have  paid  their  "small"  fees  in  advance  for  the  term 
of  their  licenses,  we  would  apply  the  advanced 
payTnent  toward  any  new  regulatory  fee 
requirement  Imposed  upon  such  licensees  as  a 
result  of  being  reclassified  as  CMRS. 

>2 Since  small  reguUtoi^  fees  will  be  paid  at  the 
same  time  as  apphcation  fees,  our  current 
application  fee-filing  procedures  requiring  one 
instrument  per  application  would  apply.  However. 
we  are  proposing  below  to  modify  the  one- 
instrument'one-application  rule  to  allow  one 


remittance  form  and  payment 
procedures  would  allow  individual 
entities  to  use  a  single  payment  method 
or  instrument  to  pay  the  standard 
regulatory  fees  for  each  Mass  Media  and 
Common  Carrier  license  or 
authorization  it  holds.  Each  individual 
regulatee  will  be  solely  responsible  for 
accurately  accounting  for  and  listing 
each  license  or  authorization  and  the 
number  of  subscribers,  antennas,  access 
lines,  or  other  relevant  units,  and  for 
paying  the  prop>er  cumulative  amount 
by  the  single  instrument. 

29.  Finally,  in  order  to  efficiently 
process  Mass  Media  and  Common 
Girrier  regulatory  fee  payments,  we 
propose  to  set  up  a  single  lockbox  at  the 
lockbox  bank,  separate  from  the 
lockboxes  established  for  applications 
and  application  fees.  Regulatory  fee 
payments  for  both  services  are  to  be 
submitted  to  this  lockbox.  This  will 
allow  regulatees  in  the  Mass  Media  and 
Common  Carrier  services  to  combine 
payments  for  different  fee  categories. 
However,  since  regulatory  fees  for 
Private  Radio  services  will  be  due  at  the 
same  time  as  applications  and 
application  fees,  these  regulatory  fees, 
must  be  paid  to  the  same  lockbox  as  the 
application  fees.  Because  they  are  paid 
to  different  lockboxes,  Private  Radio 
fees  may  not  be  combined  with  Mass 
Media  and  Common  Carrier  regulatory 
fees.  We  request  comments  on  the  above 
proposals. 

Enforcement  of  Regulatory  Fees  Statute 
and  Regulations 

30.  Section  9(c)  of  the  Communication 
Act  provides  the  Commission  with  three 
methods  of  enforcing  the  statute: 
monetary  penalties  for  late  payment, 
dismissal  of  applications,  and 
revocation.  47  U.S.C.  159(c).  In  order  to 
ensure  an  effective  regulatory  fee 
collection  program,  we  intend  to  use 
these  enforcement  mechanisms  to  the 
fullest  extent  possible.  In  addition,  the 
Commission  will  pursue  all  available 
remedies  against  delinquent  payers 
under  the  Debt  Collection  Act,  31  U.S.C. 
3711  et  seq..  and  related  statutory 
provisions.  We  invite  comment  on  the 
proposals  which  follow. 

1.  Penalties  for  Late  Payment 

31.  We  propose  to  incorporate  section 
9(c)(1)  into  our  rules.  Thus,  we  will 
charge  a  25  percent  penalty  to  any 
regulatee  that  fails  to  pay  its  regulatory 
fee  (or  installment)  in  a  timely  manner. 
We  intend  to  consider  a  payment  to  be 
late,  or  "not  paid  in  a  timely  manner," 
if  the  full  regulatory  fee  amount  or  the 


payment  instrument  to  cover  multiple  applications 
filed  in  the  same  bank  lockbox. 
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entire  installment  payment  is  not 
received  at  the  lockbox  bank  by  the  due 
date  specified  by  the  Commission.  A 
payment  would  also  be  considered  late 
if  the  pavTTient  (check,  bank  draft  or 
other  means)  is  not  collectible. '3 

32.  If  a  regulatory  fee  is  not  paid  in 
a  timely  manner,  we  will  make  every 
effort  to  identify-  delinquent  payors  and 
to  notify  them  of  their  delinquency  as 
soon  as  possible.  This  notice  will, 
pursuant  to  the  statute,  automatically 
assess  the  25  percent  penalty  and,  as 
proposed  below  will  require  the 
delinquent  payor  to  pay  the  fee  and 
penalty,  may  subject  the  delinquent 
payors'  pending  applications  to 
dismissal,  and  may  require  a  delinquent 
payor  to  show  cause  why  its  existing 
instruments  of  authorization  should  not 
be  subject  to  revocation. 

2  Dismissal  of  Application 

33.  Section  9(c)(2)  authorizes  the 
Commission  to  dismiss  any  application, 
proup  of  applications  or  other  filings  for 
failure  to  pay  in  a  timely  manner  any  fee 
or  penalty  under  section  9.  47  U.S.C. 
lr}9(c)(2).  Because  application  and 
regulatory  fees  may  be  combined,  we 
propose  that,  where  a  regulatory  fee  is 
rv^quired  to  accompany  a  regulatee's 
new  or  renewal  application  (as  is  the 

( ase  with  the  small  fees),  the 
application  will  be  returned  if  the 
regulatory  fee  is  not  included.  If  the 
application  that  must  be  accompanied 
by  a  regulatory  fee  is  a  mutually 
exclusive  application  with  a  filing 
deadline  (or  any  other  application  that 
must  be  filed  by  a  date  certain),  we  also 
propose  to  dismiss  the  application  if  not 
accompanied  by  the  regulatory  fee. 

3.  Revocation 

34.  Section  9(c)(3)  provides  that,  '|iln 
addition  to  or  in  lieu  of  the  25  percent 
penalty  required  by  section  9(c)(1)  and 
the  applir^tion(s)  dismis,saJ  authorized 
by  section  9(c)(2),  "the  Commission  may 
revoke  any  instrument  of  authorization 
held  by  any  entity  that  has  failed  to 
make  payment  of  a  regulatory  fee 
assessed  pursuant  to  this  section."  47 
U.S.C.  159(c)(3).  The  statute  specifies 
that  the  Commission  must  provide 
notice  to  the  licensee  of  the 
Commission's  intent  to  take  such  action 
and  must  allow  the  licensee  at  least  30 
days  to  either  pay  the  fee  or  show  cause 
why  the  fee  does  not  apply  to  the 
licensee  or  should  otherwise  be  waived 
or  payment  deferred.  A  hearing  is  not 
required  under  this  revocation  provision 
unless  the  licensee's  response  presents 


•  I  We  will  also  continue  our  polirv  of  not 
dccppting  l.nstniments  other  ihan  cashier's  checks 
for  p>avers  who  are  notified  that  other  pav-menl 
methods  are  unacceptable. 


a  "substantial  and  material  question  of 
fact."  In  any  case  where  a  hearing  is 
conducted,  it  shall  be  based  on  written 
evidence  only,  and  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  shall 
be  on  the  licensee. 

35.  While  we  do  not  foresee  that 
revocation  will  be  necessary  except  in 
egregious  circumstances,  we  reserve  the 
right  to  invoke  these  abbreviated 
revocation  proceedings  against  any 
delinquent  regulatee.  We  note  that  this 
provision  requires  only  that  a  regulatee 

'has  failed  to  make  payment  of  a 
regulatory  fee."  Id.  (emphasis  added).  It 
does  not  require  "willful  or  repeated' 
failure  to  pay.  Compare  47  U.S.C.  312(a) 
(3),  (4)  and  (7).  Therefore,  if  we  deem  it 
appropriate,  our  notification  to  a 
regulatee  that  is  delinquent  with  its 
regulatory  fee  payment  will  take  the 
form  of  an  "Order  to  Show  Cause," 
allowing  the  regulatee  to  either  pay  the 
fee  or  show  cause  why  the  fee  does  not 
apply  or  should  otherwise  be  waived  or 
payment  deferred.  We  propose  to 
provide  a  60  day  period  for  a  reply  by 
the  subject  regulatee  in  order  to  afford 
an  adequate  opportunity  for  the 
regulatee  to  obtain  any  necessary 
financing  of  its  fee  payment  and  to 
otherwise  prepare  its  response. 

■i  Debt  Collection  Act  Remedies 

36.  In  addition  to  the  above-described 
remedies  under  section  9(c),  we  intend 
to  invoke  our  authority  under  the  Debt 
Collection  Act  against  any  person  or 
entity  failing  to  meet  its  regulatory  fee 
payment  obligations.  See  31  U.S.C.  3711 
et  seq.  In  accordance  with  part  1, 
subpart  0  of  our  rules  (47  CFR 

§§  1.1901-1.1952).  we  intend  to  pursue 
the  collection  of  outstanding  debts 
arising  from  regulatory  fee  payment 
failures  at  the  same  time  we  proceed 
against  the  debtor  with  the  other 
sanctions  authorized  by  section  9(c). 
Moreover,  where  circumstances  require, 
we  will  refer  outstanding  debts  to  the 
Internal  Revenue  Service.  See  31  U.S.C. 
§3720A. 

Included  in  the  recovery  of  the 
unpaid  fee  will  be  the  assessment  of 
interest  on  the  debt  due,  penalty  for 
nonpayment  and  the  full  cost  incurred 
by  the  Federal  government  in  the 
collection  process.  See  31  U.S.C.  3717. 

Explanation  of  Regulatory  Fee 
Categories 

37.  An  explanation  of  regulatory  fee 
categories  is  contained  in  the 
Commission's  Notice  of  Proposed 
Rulemaking  and  is  based  on  the 
categories  established  by  the  Schedule 
of  Regulatory  Fees  in  section  9(g)  of  the 
Communications  Act.  47  U.S.C.  159(g). 


Where  regulatory  fee  categories  from  the 
schedule  need  additional  interpretation 
or  clarification,  we  have  relied  on  the 
legislative  history  of  sedion  9  and  our 
own  experience  in  establishing  and 
regulating  iiie  various  services. 

J.  Private  Radio  Bureau 

38.  The  two  levels  of  statutory  fees  for 
Private  Radio  services,  exclusive  use 
service  and  shared  use  services,  were 
established  on  the  basis  that  those 
licensees  who  generally  receive  a  higher 
quality  communications  channel,  due  to 
exclusive  or  lightly  shared  frequency 
assignments,  will  pay  a  higher  fee  than 
those  who  share  marginal  quality 
channels.  In  addition,  as  noted  above, 
because  of  the  relatively  small  annua) 
fee  amounts  in  the  Private  Radio 
Services,  applicants  for  a  new  license, 
reinstatement  and  renewal  will  be 
required  to  pay  a  regulatory  fee  covermp 
an  entire  license  term,  with  only  a 
percentage  of  all  licensees  paying  a 
regulatory  fee  in  any  one  year. 
Applications  for  modification  or 
assignment  of  an  existing  authonzation 
do  not  require  payment  of  a  regulatory 
fee.  The  expiration  date  of  these 
authorizations  will  not  refiect  a  new- 
license  term  when  either  modifications 
or  assignments  are  processed.  In  an 
effort  to  reduce  public  confusion,  the 
Commission  has  provided  separate 
lockbox  addresses  for  these 
appli(::ations. 

2.  Mass  Media  Bureau 

39.  Television  stations.  As  discussed 
above,  we  propose  to  allow  installment 
payments  for  regulatory  fees  if  a 
television  licensee's  annual  fee  exceeds 
S12.000.  We  propose  that  this  amount 
be  deemed  large  because  it  greatly 
exceeds  the  estimated  average 
regulatory  fee  obligations  to  be  incurred 
by  most  other  television  licensees. 
Specifically,  according  to  our  estimates, 
the  551  commercial  VHF  television 
licensees  will  pay  an  average  fee  of 
S8,826.  Most  VHF  licensees  (379,  or  69 
percent)  will  pay  S8.000  or  under  in 
fiscal  year  1994  and  only  18.5  percent 
of  VHF  licensees  will  be  asked  to  pay 
over  512,000.  Similarly,  under  the 
statutory  schedule  561  commercial  UHF 
television  licensees  will  pay  an  average 
fee  of  $3,294.  The  vast  majority  of  UHF 
licensees  (406,  or  72  percent)  wilt  pay 
under  $10,000  in  fiscal  year  1994  and 
only  27.63  percent  of  UHF  licensees 
will  be  asked  to  pay  over  $12,000.  Thus, 
we  tentatively  conclude  that  television 
licensees  subject  to  a  regulatory  fee 
above  $12,000  will  be  automatically 
eligible  to  make  two  equal  installment 
payments,  subject  to  additional 
administrative  and  interest  charges. 
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40.  In  determining  a  TV  station's 
market  rank,  the  Commission  has 
traditionally  relied  on  the  Arbitron 
Company's  publication  "Television 
Markets  and  Ranking  Guide."  See.  e.q, 
47  CFR  §§  73.658(k)  note  1  (prime-time 
access  rule).  We  note,  however,  that 
Arbitron  has  recently  announced  that  it 
vsnll  no  longer  provide  television  ratings 
serv  ices.  See  Cooper.  Arbitron  Drops 
Local  TV  and  Cable  Ratings, 
Broadcasting  &  C^nble,  Ck:t.  25, 1993,  at 
45.  Thus,  we  seek  comment  on  whether 
we  should  rely  on  the  latest  Arbitron 
publication's  rankings  which  would  be 
placed  in  our  rules  (see.  e.q.,  47  CFR 
76.51  (major  television  markets)),  or 
should  we  use  some  other  source  (such 
a  A.C.  Nielsen)  to  determine  a  television 
station's  market  ranking  reach  year  for 
purposes  of  assessing  regulatory  fees.  In 
this  regard,  we  tentatively  conclude  that 
we  will  need  to  rely  on  the  most  recent 
market  rankings  to  assess  fees  each 
fiscal  year  because  a  static  list  in  our 
rules  may  become  outdated  after  a  few 
years.  Thus,  any  changes  in  market 
rankings  may  affect  regulatory  fee 
amounts  for  the  following  fiscal  year. 

3.  Cable  Sen  ices  Bureau 

41.  Cable  television  systems.  We  seek 
comment  on  how  to  verify  a  cable 
television  operator's  regulatory  fee 
obligation,  which,  as  noted  is  based  on 
its  total  number  of  subscribers.  We 
propose  to  initially  rely  on  a  cable 
operator's  good  faith  representation  on 
its  fee  remittance  form  as  to  the  number 
of  subscribers  it  has  as  of  the  date  of  its 
annual  regulatory  fee  payment.  We  also 
intend  to  perform  random  audits  to 
determine  whether  individual  cable 
systems  have  based  their  fee  payments 
on  the  correct  number  of  subscribers. 
Commenters  are  invited  to  suggest  other 
alternatives. 

42.  As  indicated  above,  we  propose  to 
allow  installment  pa>Tnents  for  these 
regulatory  fees  if  a  cable  television 
system's  annual  fee  exceed  $18,500.00 
(j.e..  systems  with  more  than  50.000 
subscribers). !■»  We  propose  that  this 
amount  be  considered  large  in  this 
context  in  part  because  it  significantly 
exceeds  the  estimated  average  fee  that 
will  be  paid  by  most  cable  systems. 
Specifically,  according  to  our  estimates, 
the  average  fee  in  this  category  will  be 
approximately  Sl.914.00  in  FY  1994. 
However,  a  relatively  few  systems 
(approximately  2  percent  of  all  systems) 
will  be  subject  to  fees  over  $18,500.00 
and  significantly  above  the  $1 .914.00 
average.  These  systems  will  pay.  on 
average,  a  fee  of  approximately  $36,000. 


Thus,  we  believe  that  $18,500  is  a 
reasonable  cut-off.  Therefore,  pursuant 
to  the  statute,  we  propose  to  permit 
cable  systems  whose  regulator.-  fee  for 
FY  1994  exceeds  $18,500  to  pay  in  two 
equal  installments  on  the  dates  later 
specified  by  the  Commission,  subject  to 
additional  administrative  and  interest 
charges.  We  invite  comment  on  this 
proposal. 

4.  Common  Carrier  Bureau 

43.  Most  common  carrier  regulatory 
fees  are  based  on  the  size  of  a  regulatee's 
communication  operation  as  determined 
by  number  of  stations,  subscribers, 
access  lines,  or  antennas.  We  intend  to 
rely  on  the  Bureau's  licensing  data  bases 
to  confirm  the  identity  and  fee  amount 
for  most  radio  common  carriers,  to  the 
extent  possible.  However,  where  the 
Commission  does  not  have  information 
on  hand  to  verify  a  regulatory  fee 
multiplier  (e.g.  number  of  subscribers), 
we  intend  to  rely  on  the  good  faith 
representations  made  on  a  regulatee's 
fee  remittance  form.  We  also  intend  to 
perform  random  audits  to  determine 
whether  individual  regulatees  have 
reported  the  correct  multiplier. 
Additionally,  we  request  comment  with 
respect  to  how  well  the  specific 
regulatory  fee  multiplier  set  forth  in  the 
statutory  schedule  are  "reasonable 
related  to  the  benefits  provided"  to 
regulatees. '5  Commenters  should 
proposed  specific  alternatives,  which 
we  may  either  recommend  to  Congress 
as  technical  amendments  to  the 
statutory  schedule  or  incorporate  into 
our  owTi  schedule  of  regulatory  fees. 

44.  Mobile  services.  Licensed 
personal  communications  ser\ices 
("PCS")  will  consist  of  a  wide  variety  of 
commercial  or  private  mobile 
communications  services,  including 
advanced  paging,  microcellular 
telephone  communications,  portable 
facsimile  and  other  video  and  data 
transmission  services.  See  generally. 
First  Report  and  Order.  Gen.  Docket  No. 
90-314  and  ET  Docket  No.  92-100.  8 
FCC  Red  7162.  58  FR  42681  (August  11. 
1993)  on  recon..  FCC  94-30  (released 
March  4.  1994)  (narrowband  PCS); 
Second  Report  and  Order,  Gen.  Docket 
No.  90-314,  8  FCC  Red  7700,  58  FR 
59174  (Nov.  8.  1993)  recon.  pending 
(broadband  PCS).  The  statutory 
Scliedule  of  Regulatory'  Fees  enacted  in 
the  1993  Budget  Act  established  an 
annual  fee  df  $60.00  per  1000 
subscribers  for  PCS  licensees.  At  the 
same  time,  the  1993  Budget  Act 
recognized  that  PCS  licenses  have  not 
yet  been  issued.  In  particular.  Congress 
directed  the  Commission  to  conclude  its 


PCS  rulemaking  proceedings  (Gen. 
Docket  No.  90-314  and  ET  Docket  No. 
92-100)  by  February  6.  1994.  and  to 
commence  the  PCS  licensing  process  by 
May  7,  1994. i6  In  addition,  our  new  PCS 
service  rules  provide  licensees  five 
years  to  meet  minimum  construction 
requirements.  Accordingly,  since  it  is 
unlikely  that  may  PCS  licensee  will 
have  a  significant  number  of  subscribers 
in  the  immediate  future,  we  tentatively 
conclude  that  no  regulatory  fees  will  be 
collected  from  PCS  licensees  during  the 
1994  fiscal  year.  We  intend  to  begin 
assessing  and  collecting  regulatory  fees 
for  PCS  in  the  1995  fiscal  year. 

45.  Space  stations.  Domestic  and 
international  non-geostationary 
satellites,  positioned  in  a  low -earth  orbit 
("LEO"),  may  be  authorized  to  transmit 
to  satellites  and  fixed  or  mobile  earth 
stations.  These  ser\'ices  include  the  new 
non-vioice.  non-geostationary  mobile- 
satellite  service  in  bands  below  1  GHz. 
see  Report  and  Order.  CC  Docket  No. 
92-76.  8  FCC  Red  8450.  58  FR  68053 
(Dec.  23,  1993)  and  Mobile  Satellite 
Services  in  bands  above  1  Ghz.  see 
Notice  of  Proposed  Rulemaking.  CC 
Docket  No.  92-166.  FCC  94-11  (released 
Feb.  18. 1994).  Entities  authorized  to 
operate  LEO  systems  will  be  assessed  an 
annual  regulatory  fee  of  $90,000.00  for 
each  such  system.  We  note  that  the 
Commission's  new  rules  do  not  define 
how  many  space  stations  in  low-earth 
orbit  would  constitute  a  "system."  See 
Below  1  GHZ  Report  and  Order  at  para 
3.  Although  no  LEO  systems  are 
currently  operational,  for  purposes  of 
assessing  regulatory  fees,  we  propose  to 
require  a  LEO  operator  to  begin  paying 
annual  regulatory  fees  in  the  fiscal  year 
in  which  they  launch  the  first  satellite 
in  their  system  even  though  all  the 
space  stations  specified  in  its 
application  or  instrument  of 
authorization  have  not  become 
operational.  We  request  comment  on 
this  proposal.  While  it  appears  unlikely 
that  a  LEO  system  will  be  launched  in 
the  1994  fiscal  year,  should  be  LEO 
system  be  launched  during  that  period, 
we  tentatively  propose  to  collect  a 
regulatory  fee  for  such  launched 
systems  and  request  comment  on 
whether  the  entire  annual  fee  amount 
should  be  required  or  if  the  fee  should 
be  assessed  on  a  pro-rata  basis. 

46.  Interexchange  and  local  exchange 
carriers.  For  FY  1994,  interexchange 
carriers  (long  distance  telephone 
companies)  ("IXCs")  will  be  assessed  an 
annual  regulatory-  fee  of  $60.00  per 
1,000  presubscribed  access  lines. 
Similarly,  local  exchange  carriers  (local 
telephone  operating  companies) 


"  Thr  term  "subscriber"  isdcfinod  in  section 
'fi  5  n(  ihf  Commi.ssion's  Rules  47  CKR  T6.5. 


'•••.Sre47U.S.r..  1S9(b)(l)(,\l. 


"Sf-clinn  6002(d)(21.  1993  HudgPl  Ac.\. 


12576 


Federal  Register  /  Vol.  59.  No.  52  /  Thursday.  March  17,  1994  /  Proposed  Rules 


("LECs")  will  be  assessed  an  annual 
regulatory  foe  of  S60.00  per  1,000  access 
lines.  As  noted  above,  for  LXCs,  we  have 
identified  regulatory  fee  payment 
amounts  greater  than  $500,000.00  as 
Iar)?,o.  For  LEC  holding  companies,  we 
have  identified  $700,000.00  as  a  large 
amount.  Thus,  we  propose  to  permit 
IXCs  whose  annual  regulatory  fee 
exceed  $500,000.00  and  LEC  holding 
companies  whose  fee  payments  exceed 
$700,000  to  make  installment  payments. 
A  relatively  small  number  of  companies 
will  incur  annual  ftes  in  excess  of  these 
amounts  compared  with  many  other 
entities  who  are  subject  to  much  lower 
fees.  Specifically,  we  have  estimated 
that  the  average  fee  for  all  intercxchange 
caniers  will  be  approximately  $20,000. 
However,  the  top  three  carriers  will  be 
paying  from  $530,000  to  S6  million 
dollars  per  year  in  regulatory  fees.  The 
estimated  average  fee  for  only  the  top  20 
local  exchange  carriers  is  approximately 
$417,000.  We  have  tentatively  chosen  as 
a  logical  cut-off  point  $700,000  because 
only  a  few  carriers  will  pay  this  above- 
average  fee  and  the  vast  majority  of 
carriers  will  pay  a  fee  that  is 
significantly  below  the  top  20  average 
fee.  In  fiscal  year  1994.  large  fees  may 
be  paid  in  two  installments.  Given  the    • 
higher  annual  operating  revenues  of 
these  types  of  companies,  we  also 
believe  that  the  proposed  amounts  for 
"large"  fees  are  appropr.'e  in  this 
context. 

Conforming  and  Clarifying 
.Vmcndments  lo  Application  Fee  Rules 

4  7.  In  addition  to  the  new  rules  for 
regulatory  fees,  we  are  proposing  to 
revise  several  sections  of  our  rules 
governing  the  payment  and  collection  of 
fees  associated  with  applications  and 
other  filings.  As  noted  above,  these  fees 
are  assessed  and  collected  pursuant  to 
section  8  of  the  Communications  Act 
and  are  separate  and  apart  from  the 
regulatory  fees  authorized  under  section 
9.  However  where  appropriate,  our 
section  7  and  section  9  fee  collection 
procedures  will  be  integrated.  For  the 
most  pan.  the  proposed  modifications 
related  to  our  filing  fees  are  ministerial 
in  nature  to  conform  our  application  fee 
and  regulatory  fee  regulations  or  will 
clarify  existing  fee  paj-menl 
requirements. 

48.  rteo  for  resubmitted  applications. 
First,  we  propose  to  amend  section 
1.1107(d)  cf  ihe  rules,  which  governs  fee 
payments  relating  to  applications  and 
other  filings  when  resubmitted  in  the 
appropriate  timeframe  following  a  staff 
request  for  additional  or  corrected 
information.  Ordinarily,  no  additional 
fee  payment  is  required  for  resub.mitted 
applications  and  other  filings.  However, 


the  rules  do  require  a  supplemental  fee 
payment  whenever  the  revised 
information  causes  a  change  in  the 
category  of  the  filing  with  the  result  that 
a  higlier  fee  payment  is  now  due  under 
the  fee  schedule.  Our  rules  provide  that 
the  additional  fee  payment,  i.e.,  the 
difference  between  the  fee  initially 
submitted  and  the  correct  fee  payment 
now  due.  must  be  submitted  with  the 
revised  application  or  other  filing. 

49.  In  order  to  clarify  our  rule 
governing  those  procedures  applicable 
when  an  additional  fee  is  due.  we 
propose  to  amend  §  1.1107(d)  to  require 
persons  submitting  revised  applications 
and  other  filings  to  submit  any  fee 
payment  balance  due  when  the  revised 
application  or  other  filing  is  submitted. 
Such  applications  and  fees  m.ust  be  filed 
at  the  lockbox  bank.  In  the  event  that 
the  staff  discovers,  within  30  days  after 
the  resubmission,  that  the  additional  fee 
payment  was  not  submitted,  the 
application  or  other  filing  will  be 
dismissed  as  deficient  and  the 
previously  submitted  section  8  fee 
payment  will  be  retained  under  this 
proposal.  A  new  fee  payment  (covering 
the  entire  amount)  will  be  required  with 
any  future  filing  of  the  application  or 
other  filing.  However,  if  the  staff 
discovers  the  fee  payment  deficiency 
more  than  thirty  days  subsequent  to  the 
resubmission,  the  application  or  other 
filing  v«n  be  retained  but  a  25  percent 
late  fee  will  be  assessed  on  the  deficient 
amount  even  if  the  Commission  h?.s 
completed  its  action  on  the  application 
or  other  filing  involved. 

50.  Stale  cnecks.  The  Commission's 
correspondent  bank  for  fee  collections 
will  not  process  a  personal  or  business 
check  dated  more  than  six  months  prior 
to  its  submission.  Therefore,  we  propose 
to  revise  §  1.1108(a)  of  the  rules  to  make 
clear  that  these  "stale"  checks  will  not 
be  accepted  as  fee  payments.  Under  this 
revision,  and  consistent  with  the 
Uni.form  Commercial  Code,  we  will  not 
accept  any  instrum.ent  of  payment  dated 
more  than  six  months  prior  to  the  date 
of  its  filing  with  the  lockbox  bank,  and 
we  will  return  to  the  filer  any 
application  or  other  filing  submitted 
with  a  stale  payment  instrument. 

51.  Receipts.  Next,  with  regard  to 
receipts  requested  for  appUcation  fee 
payments,  the  Commission's  practice  is 
to  furnish  receipts  only  upon  specific 
requests  of  the  submitter  rather  than  to 
provide  receipts  automatically  for  all  fee 
payments  received.  We  propose  to 
clarify  these  procedures  by  amending 
§1.1108  of  the  rules.  In  order  to  obtain 

a  receipt  for  a  fee  payment,  we  propose 
to  require  that  the  application  and  fee 
package  include  a  copy  of  the  first  page 
of  the  application  or  other  filing,  clearly 


marked  "copy",  submitted  expressly  for 
the  purpose  of  serving  as  a  receipt  of  the 
filing  The  copy  should  be  the  top 
document  in  the  fee  payment  package. 
The  staff  will  date-stamp  the  copy 
immediately  and  provide  it  to  the  bearer 
of  the  submission,  if  hand  delivered.  For 
submissions  by  mail,  the  receipt  copy 
will  be  provided  through  return  mail  if 
the  filer  has  attached  to  the  receipt  copy 
a  stamped  self-addressed  envelope  of 
sufficient  size  to  contain  the  date 
stamped  copy  of  the  application.  We  do 
not  intend  to  provide  receipts  for 
regulatory  fee  payments. 

52.  Electronic  payment.  In  addition, 
pursuant  to  our  proposal  above 
regarding  the  submission  of  regulatory 
fee  payments  by  electronic  means,  we 
propose  to  am.end  §§  1.1107  and  1.1108 
of  the  rules  lo  allow  the  payment  of 
application  and  other  filing  fees  by 
electronic  means.  Although  such  a 
system  for  electronic  payment  is  not  yet 
in  place,  we  believe  that  it  is 
appropriate  in  this  proceeding,  and  in 
conjunction  with  the  development  of 
our  pilot  project,  to  p.'opose  changing 
these  rules  at  this  time  and  to  seek 
comment  on  one  particular  aspect  of 
this  payment  method  as  it  specifically 
applies  to  applications  and  other  filings. 
Specifically,  we  are  concerned  about 
matching  electronically  paid  fees  with 
submitted  hard-copy  applications.  If  a 
party  chooses  to  pay  its  application 
filing  fee  electronically,  we  believe  that 
it  should  follow  existing  procedures  for 
filing  its  application  at  the  lockbox 
bank.  However,  in  lieu  of  the  current 
payment  methods,  the  party  will 
indicate  on  its  remittance  advice  (FCC 
Form  159  or  the  underlying  appfication 
form  with  fee  information  incorporated 
therein)  that  pa)Tnent  is  being  sent  to 
the  bank  ele(,tronically.  We  tentatively 
conclude  that  in  such  situations  the 
electronic  payment  must  be  m.ade  on  or 
before  the  day  the  application  is  filed. 
Upon  receipt  of  an  application,  th^  bank 
will  confirm  that  a  fee  payment  has 
been  received  electronically.  If  the 
electronic  payment  is  not  received  on 
the  filing  date,  the  application  or 
request  would  be  returned  without 
processing.  We  believe  these  procedures 
are  necessary  to  ensure  the  most 
efficient  processing  of  electronic  fee 
payments  (when  authorized)  and 
applications  or  other  filings.  Finally, 
during  t.he  pilot  phase  of  our  electronic 
payment  program,  regulatees  will  be 
required  to  obtain  our  authorization 
before  making  electronic  fee  pajTnents. 

53.  One-checkj  one-application  rule. 
We  propose  to  mo<iify  our  rules  to  allow 
the  use  of  a  single  payment  instrument 
or  metliod  to  cover  multiple 
applications  for  the  same  or  different 
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applicants,  so  long  a.s  all  the 
applications  are  filed  at  the  same  time 
at  the  same  lockbox.  Any  applicant 
desiring  to  pay  for  multiple  regulator)/ 
application  filings  in  the  same  lockbox 
with  a  single  payment  instrument,  or 
when  paying  by  credit  card,  must  also 
complete  FCC  Form  159,  FCC 
Remittance  Advice.  Each  item  must  be 
listed  separately  on  the  form  with  its 
own  Payment  Type  Code.  If  another 
space  is  needed  for  multiple  filings,  the 
applicant  must  use  FCC  Form  159-S, 
FCC  Supplemental  Remittance 
Advice. ^^ 

54.  Payment  by  cashier's  check 
required.  Section  1.1108(d)(l)(i)  of  the 
Commission's  Rules  provides  that 
payment  of  fees  by  cashier's  check  may 
be  required  when  a  person  or 
organization  has,  on  two  or  more 
occasions,  made  payment  with  a 
payment  instrument  on  which  the 
Commission  does  not  receive  final 
payment  and  such  failure  is  not  excused 
by'bank  error.  47  CFR  1.1108{d)(l)(i); 
see  also  id.  §  1.1110(a).  Under  these 
circumstances,  the  Commission  will 
send  a  letter  detailing  the  terms  and 
conditions  of  future  payments, 
including  a  requirement  that  no  form  of 
payment,  other  than  a  cashier's  check  is 
acceptable.  Despite  this  apparently  strict 
response  to  "bounced"  checks  and  other 
insufficient  payment  instruments,  we 
continue  to  receive  numerous  checks 
that  are  not  drawn  on  sufficient  funds 
for  payment.  To  ensure  that  payment 
instalments  will  result  in  a  final 
pa)Tnent  being  made  to  the 
Commission,  we  believe  that  our 
cashier's  check  safeguard  should  be 
strengthened.  Accordingly,  we  propose 
that,  when  a  person  or  organization  has. 
on  a  single  occasion,  submitted  a 
payment  instrument  on  which  final 
payment  is  not  received  (and  not 
excused  by  bank  error),  we  will 
immediately  notify  the  party  that  future 
fee  payments  must  be  made  by  cashier's 
check.  If,  subsequent  to  such  notice, 
payment  is  not  made  by  a  cashier's 
check,  that  party's  other  payment 
instrument  will  not  be  accepted  and  its 
application  or  other  filing  will  be 
returned. 

55.  Filing  locations  for  petitions, 
waivers,  and  deferrals.  Finally,  we  will 
be  making  a  few  ministerial  changes  to 
the  rules.  Specifically,  we  will  revise 


"All  non-private  radio  section  9  regul.'itory  fee 
payers  must  use  FCC  Form  159/159S  when 
submitting  single  or  multiple  regulators  fees.  Under 
current  application  fee  rules,  applicants  are 
required  to  submit  one  check  and  one  application. 
However,  effective  April  1. 1994.  applicants  will 
also  be  allowed  to  pay  for  multiple  filings  in  the 
.same  lockbox  with  a  single  paj-ment  instrument. 
These  applicants  must  also  use  FCC  Form  159/159S 
for  multiple  filings. 


§§  1.1109(a)(3)  and  1.1115  to  clarify  that 
any  petition  for  reconsideration, 
application  for  review,  and  any  petition 
for  waiver  or  deferral  of  a  fee  payment, 
accompanied  by  an  application  or 
regulatory  fee  payment,  must  be 
submitted  to  the  lockbox  bank.  If  no  fee 
payment  is  required  and  the  matter  is 
within  the  scope  of  the  fee  rules,  the 
petition  or  application  for  review 
should  be  filed  with  the  Secretary  and 
clearly  marked  to  the  attention  of  the 
Managing  Director.  Petitions  for  deferral 
or  waiver  for  which  no  fee  payment  is 
required  should  also  be  directed  to  the 
attention  of  the  Managing  Direcrtor. 

Comment  Period  and  Procedures 

56.  Pursuant  to  applicable  proce^res 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  April  7. 
1994,  and  reply  comments  on  or  before 
April  18,  1994!  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  mu.st  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  material.  If  participants  want 
each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Com.munications  Commission, 
Washington,  DC  20554.  Comments  end 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NVV.,  Washington.  DC  20554. 

Ex  Parte  Rules 

57.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  £,v 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed 
pursuant  to  the  Commission's  rules.  See 
47  CFR  1.1202,  1.1203  and  1.120fi(a). 

Initial  Regulatory  Flexibility  Analysis 

58.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et 
seq.  (1981)),  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  impact  on  small  entities  of  the 
proposals  suggested  in  this  document. 
The  IRFA  is  set  forth  below.  Written 
public  comments  are  requested  on  the 
IRFA.  These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 


and  distinct  heading,  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  the  Notice,  including  the 
IRFA.  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulator,'  Flexibility  Act. 

Reason  for  Action 

This  rulemaking  proceeding  is 
initiated  to  obtain  comment  regarding 
the  Commission's  proposed 
implementation  of  newly  enacted 
Section  9  of  the  Communications  Act  in 
which  Congress  directed  the 
Commission  to  establish  rules  for  the 
collection  of  regulatory  fees. 

Objectives 

The  Commission  seeks  to  implement 
the  collection  of  regulatory  fees,  as 
contained  in  Schedule  of  Regulatory 
Fees,  in  the  most  efficient  manner 
possible  and  without  undue  burden  to 
the  public. 

Legal  Basis 

The  proposed  action  is  authorized 
under  sections  (4)(i)  and  (j),  8,  9,  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
(i),158.  159,and303(r). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  Commission  is  developing  an 
FCC  Remittance  Advice  form  (FCC  Form 
159)  for  submission  to  the  Commission 
with  single  regulatory'  fee  payments  and 
an  FCC  Supplemental  Remittance 
Advice  Form  (FCC  Form  159S)  for 
submission  with  multiple  regulatory  fee 
payments. 

Federal  Rules  That  Overlap,  Duplicate 
or  Conpict  With  Proposed  Rule 

None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

This  proposed  implementation  of  the 
collection  of  regulatory  fees  will  affect 
permittees,  licensees  and  other  regulates 
in  the  cable,  common  carrier,  mass 
media  and  private  radio  services.  Afier 
evaluating  the  comments  in  this 
proceeding,  the  Commission  will  further 
examine  the  impact  of  any  rule  changes 
on  small  entities  and  set  forth  our 
findings  in  the  Final  Regulatory 
Flexibility  Analysis. 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

The  Notice  solicits  comments  on  a 
variety  of  alternatives. 
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Authority 

59.  Authority  for  this  proceeding  is 
contained  in  sections  4(i)  and  (j),  8,  9, 
and  30,1(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  §§  154{i) 
and  (j),  158,  159.  and  303(r). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commissioo. 
William  F.  Caton, 

Appendix — Statutory  Schedule  of 
Regulatory  Fees 


Bureau'Category 


Annual 

Bureau  Category' 

regulatory 

fees 

Private  Racto  Bureau: 

Exclusive  use  servces  (pec  li^~ 

^ 

cense). 

Land     mcCxle     (at>cve     -l/O 

MHz.     tase     station     and 

SMRS)  (47  CFR  Part  90)  .. 

S16 

Mcrowave  (47  CFR  Part  94) 

16 

Interaci've  video  data  ser\;ce 

(47  CFR  Pan  16)  

16 

S^ared  use  services  (per  li- 

ce nse     unless     ottiervvtse 

notecO 

7 

Amateur  vani+y  caiFsigns  

7 

Mass  Media  Bureau  (per  license): 

AM  radio  (47  CFR  Part  73): 

Class  D  fuiit'me  

250 

Class  A  fulttime  

900 

Cass  B  fulltime    

500 

Class  C  fultt.me  

200 

Construction  p>ermits  

100 

FM  radio  (47  CFR  Part  73): 

Classes  C,  Ci,  C2,  B 

900 

Classes  A,  Bi,  C3 

600 

Corretruct'on  permits  

500 

TV  (47  CFR  Part  73): 

VHF  commercial: 

Wa-kets  1  thru  10 

18,000 

Markets  11  thnj  25  

16,000 

Markets  26  thru  50  

12,000 

Markets  51  thru  100 

8000 

Remaining  markets  

5,000 

Constructron  permits  .. 

4000 

UHF  commercial; 

Markets  1  thru  10 

14.400 

Markets  11  thru  25 

12.800 

Markets  26  thnj  50 

9,600 

Markets  51  thru  100 

6,400 

Remaining  markets  

4,000 

Ccnstaiction  permits  

3,200 

Lew  power  TV,  TV  translator,  and 

TV  booster  (47  CFR  Part  74)  ... 

135 

BroarJcast  auxiliary  (47  CFR  Part 

7-1) 

25 

International   (HF)  broadcast  (47 

CFR  Part  73)  

200 

Cat>ie  antenna  relay  service  (47 

CFR  Pan  78)  

220 

Cat.e     television     system     (per 

1.000    subscrioers)    (47    CFR 

Part  76)  

370 

Comnx)n  Carrier  Bureau: 
Radio  Facilities: 

Cellular  Fiadio  (per  1.000 
subscribers)  (47  CFR  Part 
22) 

Personal  Communications 
(per  1 ,000  subscribers)  (47 
CFR)  

Space  Station  (per  oper- 
ational station  rn  geo- 
syrx;tirorxxJS  orbit)  (47 
CFR  Part  25)  

Space  Station  (per  system  in 
low-earth  orbtt)  (47  CFR 
Part  25) 

Public  Mobile  (per  1 ,000  sub- 
scribers) (47  CFR  Part  22) 

Domestic  Put>lic  Fixed  (per 
cail  sign)  (47  CFR  Part  21) 

International  Public  Fixed 
(per    call    sign)    (47    CFR 

Part  23)  

Earth   stations   (47   CFR   Part 

25): 

VSAT  and  equivalent  C- 
Band  antennas  (per  100 
antennas) 

Mobile  satellite  earth  stations 

(per  100  antennas)  

Earth  station  antennas: 

Less  than  9  meters  (per  100 

antennas) 

9  Meters  or  more: 

Transn-,it/Rece(ve  and  Trans- 
mrt  OnV  (per  meter)  

Recerve  only  (per  meter)  

Carriers: 

Inter-exchange  earner  (per 
1.000  presubscribed  ac- 
cess lines) 

Local  exchange  earner  (per 
1,000  access  lines) 

Competitive  access  provider 
(per  1 ,000  sut)scnt)ers)  

International  circuits  (per  1CX) 
active  64KB  circuit  or 
equivalent)  


Annual 

regulatory 

tees 


to  the  humane  and  healthful  transport  of 
wild  mRmnials  and  birds  to  the  United 
States.  This  proposed  technical 
amendment  updates  the  edition  of  the 
Live  .Animals  Regulations  published  by 
the  hitenational  Air  Transport 
Association  that  is  incorporated  by 
reference.  This  proposal  to  incorporate 
by  reference  the  20th  edition  of  the 
International  Air  Transport  Association 
Live  Animals  Regulations  is  for  the 
convenience  of  the  public  and  in  order 
to  facilitate  consistency  and 
65,000    enforceability. 

DATES:  The  Service  will  consider 
comments  received  by  April  1,  1994  in 
formulating  a  final  rule. 


60 
60 


90,000 
60 
55 


110 

6 
6 


85 
55 


60 
60 
60 

220 
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I  BILUNG  CODC  &712-01-M 

i 

DEPARTMENT  OF  THE  INTERKDR 

Fish  and  Wildlife  Service 

50  CFR  Part  14 
RIN  101&-AB22 

Humane  and  Healthful  Transport  of 
Wild  Mammals  and  Birds  to  the  United 
States 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Ser\'ice  proposes  to  make 
a  technical  amendment  to  regulations 
published  on  June  17, 1992,  pertaining 


ADDRESSES:  (Comments  and  information 
should  be  sent  to  Director,  U.S.  Fish  and 
Wildlife  Ser\uce,  c;'o  Office  of 
Management  .Authority,  4401  N.  Fairfax 
Drive,  room  420C,  Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Ser\ice,  440rN'.  Foirfax  Dr.. 
room  432,  Arlington,  VA  22203, 
telephone  (703)  358-2093. 

SUPPLEMENTARY  INFCRMATiON:  On  June 
17,  1992,  the  U.S.  Fish  and  Wildlife 
Service  (Service)  published  a  fin.il  rule 
(57  FR  27094)  a.mending  regulations 
pertaining  to  the  humane  and  healthful 
transport  of  wild  mammals  and  birds  to 
the  United  States.  That  rule  became 
effective  September  15,  1992.  That  rule, 
50  CFR  part  14  subpart  J,  incorporates 
by  reference  the  18th  edition  of  the  Live 
Animal  Regulations  (LAR)  of  the 
International  Air  Transport  Association, 
such  that  all  primary  enclosures  used  to 
transport  live  wild  mammals  or  birds  to 
the  United  States  are  required  to  comply 
with  the  Container  Requirements  of  the 
18th  LAR.  Since  the  publication  of  the 
final  rule,  lATA  has  published  the  20th 
edition  of  the  LAR,  effective  October  1, 
1993.  The  20th  LAR  contains  no  major 
substantive  differences  from  the  13lh 
LAR,  but  does  clarify  some  of  the 
Container  Requirements.  When  the 
public  orde.'-s  the  LAR  from  lATA,  they 
can  only  obtain  the  20th  edition.  If  the 
public  complies  with  the  20th  LAR, 
they  will  satisfy  all  of  the  requirements 
of  the  final  rule  for  the  Humane  and 
Healthful  Transport  of  Wild  Mammals 
and  Birds  (50  CFR  part  14).  This 
proposal  to  incorporate  by  reference  the 
20th  edition  of  the  LAR  is  therefore  for 
the  convenience  of  the  public  and  in 
order  to  facilitate  consistency  and 
enforceability. 
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Executive  Orders  12866, 12812,  and 
12630  and  the  Regulatory  Flexibility 
Act 

This  document  is  not  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866.  This 
proposed  revision  is  a  technical 
amendment  that  allows  the  regulation  to 
conform  with  the  current  edition  of  a 
publication  that  has  been  incorporated 
by  reference,  which  will  make 
compliance  and  enforcement  more 
practical  and  efficient.  Also,  this  current 
action  is  not  expected  to  have 
significant  taking  implications,  as  per 
Executive  Order  12630,  since 
compliance  with  the  revised  regulations 
will  have  neither  greater  nor  lesser 
effect  on  constitutionally  protected 
individual  property  rights.  The  revision 
to  Part  14  certified  not  to  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  by  the  Regulatory  Flexibility 
Act.  Small  entities  are  already  required 
to  comply  with  the  current  regulations 
and  the  18th  edition  of  the  lATA  Live 
Animals  Regulations.  It  is  expected  that 


the  revisions  would  reduce  the  burden 
on  small  entities  by  adopting  the  current 
edition  of  the  industry  guidelines  rather 
than  imposing  a  requirement  for  an 
outdated  version.  Since  the  rule  applies 
to  importations  of  live  wildlife  into  the 
United  States,  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  126 1'2. 

Author 

The  author  of  this  proposed  rule  is  Dr. 
Susan  S.  Lieberman,  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service.  Washington.  D.C 
20240(703/358-2095). 

List  of  Subjects  in  50  CFR  Part  14 

Exports,  Imports,  Incorporation  by 
Reference,  Labeling,  Reporting 
requirements,  Transportation  and 
Wildlife. 

Proposed  Rf^quljtion  Promulgation 

Accordingly,  it  is  proposed  to  amend 
part  14  of  chapter  I  of  title  50  of  the 
Code  of  Federal  Regulations  as  follows: 


PART  14^[AMENDED] 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  42(c);  16  U.S.C.  3371- 
3378;  16  U.S.C.  1538(d)-(f).  1540(f);  16  L'.S.C. 
1382;  16  U.S.C.  70,'i,  712:  31  U.S.C.  483<a). 

2.  Section  14.106  is  arnended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§14.106     Pn.Tiar J  enclosures. 
*  *  *  «  « 

(a)  The  Container  Requirements  of  the 
Live  Animal  Regulations  (LAR),  20th 
edition,  October  1,  1993,  published  by 
the  International  Air  Transport 
Association  (lATA)  shall  be  complied 
with  by  all  parties  transporting  wild 
mammals  or  birds  to  the  United  States. 


Dated:  February  26,  1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

IFR  Doc  94-5950  Filed  3-15-94;  8;45  am) 
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This  section  of  the  FEDERAL  REGISTER 
cortams  documents  other  than  rules  or 
proposed  njies  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  aulhority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Nfdrf.h  n.  1994. 

The  Department  of  Agriculture  has 
.submitted  to  0MB  for  review  the 
fouovving  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  3.5)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (S)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Officer.  USDA.  OIRM, 
room  404-\V  Admin.  Bldg,  Washington, 
DC  20250.  (202)690-2118 

Revision 

•  Fdrm.ers  Home  .Administration. 

7  CFR  1980-J,  Agricultural  Resource 
Conservation  Demonstration  Program. 

FmHA  1980-74,  75,  76,  78. 

Recordkeeping;  On  occasion;  Annually. 

State  or  local  governments;  Farms; 
Businesses  or  other  for-profit;  Non- 
profit institutions;  Small  businesses 
or  organizations;  323  responses;  1,354 
hours. 

Jick  Holston.  (202)  720-9736. 

F.xtension 

•  Agricultural  Marketing  Service. 


Irish  Potatoes  Grown  in  Washington, 

Marketing  Order  No.  946. 
Recordkeeping;  On  occasion;  Monthly; 

Annually;  Every  three  years  Farms; 

Businesses  or  other  for-profit;  1,451 

responses;  241  hours. 
Jim  Wendland.  (202)  720-2170. 

•  Agricultural  Marketing  Service. 
Sweet  Cherries  Grown  in  Designated 

Counties  in  Washington-Marketing 

Order  No.  923. 
On  occasion. 
Farms:  Businesses  or  other  for-profit; 

241  responses;  68  hours. 
Mark  J.  Kreagor,  (2021  720-1755. 

•  Office  of  Personnel. 

USDA  Applicant  Supplemental  Sheet. 

AD-1086. 

On  occasion. 

Individuals  or  households;  Federal 

agencies  or  employees;  60.000 

responses;  9,600  hours. 
Mary  Ann  Jenkins.  (202)  720-6905. 

Reinstatement 

•  Rural  Electrification  Administration 
Deferments  of  REA  Loan  Payments  for 

Rural  Development  Projects 
Recordkeeping;  On  occasion. 

Small  businesses  or  organizations;  108 
responses;  421  hours. 

Walt  Petty  (202)  690-0419. 

•  Farmers  Home  Administration. 

7  CFR  1901-E,  Civil  Rights  Compliance 
Requirements. 

FmHA  400-1.  4,  6,  7,  8.  HUD  935-2. 
CC-257. 

Recordkeeping;  On  occasion. 

Individuals  or  households;  State  or  local 
goverrunents;  Farms;  Businesses  or 
other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations;  50,985  responses; 
532.764  hours. 

Jack  Holston.  (202)  720-9736. 

•  Food  and  Nutrition  Service. 

Civil  Rights  Title  VI  Collection  Reports. 

FNS-191  andFNS-,101. 

Annually. 

State  or  local  governments;  2,982 

responses;  6,710  hours. 
Laurie  Hickerson,  (703)  305-2715. 
Donald  E.  Hulcher. 
Deputy  Department  Clearance  Officer. 
[FR  Doc.  94-6179  Filed  3-16-94;  8:45  am] 

BILLING  CODE  3410-01-M 


Agricultural  Stabilization  and 
Conservation  Service 

List  of  Warehouses  and  Availability  of 
List  of  Cancellations  and/or 
Terminations 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Notice  of  publication  of  list  of 
warehouses  licensed  under  the  U.S. 
Warehouse  Act  and  availability  of  list  of 
cancellations  and/or  terminations 
occurring  during  calendar  year  1993. 

SUMMARY:  Notice  is  hereby  given  that 
the  Agricultural  Stabilization  and 
Conservation  Service  has  published  a 
list  of  warehouses  licensed  under  the 
U.S.  Warehouse  Act  (7  U.S.C.  241  el 
seq.)  as  of  December  31,  1993.  as 
required  by  section  26  of  that  Act  (7 
U.S.C.  266).  Also,  a  list  of  cancellations 
and/or  terminations  that  occurred 
during  calendar  year  1993  is  available. 
Interested  parties  may  obtain  a  copy  of 
either  list  from  the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Judy  Fry,  Agricultural  Stabilization  and 
Conservation  Service,  Licensing 
Authority  Division.  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  room  5962. 
South  Agriculture  Building. 
Washington.  DC  20013-2415,  telephone: 
202-720-6004. 

Signed  at  Washington,  DC,  on  March  14, 

1994. 

Bruce  R.  Weber. 

Administrator,  Agricultural  Stabilization  and 

Consen,vtion  Sen-ire. 

[FR  Doc  94-6243  Filed  3-16-94;  8:45  am] 

BILUNG  CODE  3410-OS-P 


Forest  Service 

Vail  Category  lil  Sid  Area  Development; 
White  River  National  Forest;  Eagle 
County.  CO 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service.  USDA 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the  effects  of 
alternative  plans  for  developing  the 
Category  III  portion  of  Vail  Ski  .^rea. 
Vail  Ski  Area  is  located  on  the  Holy 
Cross  Ranger  District  of  the  White  River 
National  Forest  and  operates  under  a 
Forest  Service  special  use  pemiil. 
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DATES:  Written  comments  concerning 
the  preliminary.'  assessment  of  the  scope 
of  the  analysis,  the  issues,  or  the 
alternatives,  should  be  received  on  or 
before  April  1,  1994. 
ADDRESSES:  Send  written  comments  to 
William  A.  Wood,  District  Ranger,  P.O. 
Box  190,  Minf'jm.  CO  81645. 
FOR  FUPTHCT  INfORMATlON  CONTACT: 
Loren  Kroenke,  Project  Manager,  Holy 
Cross  Ranger  District.  Ph.  (303)  827- 
5715. 

Responsible  official:  Veto  J.  LaSalle, 
Forest  Supervior.  White  River  National 
Forest. 

SUPPtEMENTARY  INFORMATION:  Vail  Ski 
Area  operates  on  the  White  River 
National  Forest.  Holy  Cross  Ranger 
Di.strict,  and  is  located  about  100  miles 
west  of  Denver,  Colorado.  The  Category 
III  area  encompasses  the  upper  (eastern) 
portion  of  the  Two  Elk  Creek  watershed 
and  comprises  the  southern  extent  of 
the  special  use  permit  boundary.  It  is 
approximately  4.000  acres  in  size. 

The  proposal  consists  of  two  parts. 
The  first  includes  a  request  to  construct 
3  ski  lifts,  one  restaurant,  2  picnic 
facilities,  and  provide  about  1,000  acres 
of  lift-accesj^ed  ski  terrain.  The  ski 
terrain  would  be  composed  of  about 
equal  portions  of  existing  open  bowls, 
gladed  trails  through  trees,  and 
traditional  runs  cut  in  more  dense, 
forested  areas.  A  system  of  service  road/ 
ski-ways  would  be  constructed  to 
cii-culate  skiers  and  provide 
construction  and  maintenance  access. 
The  area  is  currently  closed  to  public 
motorized  use  and  would  remain  so. 
In  the  second  part  of  the  proposal. 
Vail  Associates,  fnc.  has  proposed 
construction  of  lift  in  a  mostly 
developed  portion  of  the  ski  area  called 
Tea  Cup  Bowl.  Construction  of  several 
ski  trails  and  a  short  section  of  road 
would  also  be  associated  with  the  Tea 
Cup  lifi.  For  both  the  Catej<ory  III  and 
Tea  Cup  projects,  implemenUtion  is 
propo.'ied  to  begin  1995  and  would  span 
several  summers. 

The  proposed  project  is  consistent 
%vilh  prior  agency  decisions  and  plans. 
The  area  is  included  in  the  Rockv 
Mounta;n  Regional  Guide  (1983, 
Re\ised  May  1992)  as  a  Category  1 
priority  for  future  ski  area  development 
.^.tudy.  Tlie  1984  White  River  National 
Forest  Land  and  Resource  Managftment 
Plan  EIS  and  Record  of  Deci.sioa 
allocated  this  area  to  management 
emphasizing  developed  alpine  skiing. 
Finally,  an  Environmental  .Assessment 
prepared  in  1986  examined  a  proposed 
Master  Development  Plan  far  the  entire 
Vail  Ski  Area.  In  the  Decision  Notice 
approving  this  Master  Development 
lian,  the  Forest  Service  authorized 


additions  to  the  permit  boundary  and 
provided  site-specific  approval  for 
construction  of  developments  on  much 
of  the  special  use  penrdt  area.  However, 
the  Decision  Notice  required  further 
environmental  analysis  for  the  Category 
III  area  following  submission  of  a 
detailed  development  plan. 

The  proposed  action  is  intended  to 
improve  existing  ski  conditions  at  Vail 
Ski  .Area,  address  skier  preferences  for 
bowl  and  gladed  skiing  opportunities, 
and  better  distribute  skiers,  particularly 
during  the  critical  Christmas  to  New 
Year's  Day  period  and  when 
unfavorable  weather  or  snovy  conditions 
prevail  in  the  existing  Back  Bowls.  As 
well,  action  is  needed  to  respond  to  a 
request  which  would  implement 
previous  land  allocation  decisions. 

Public  participation  will  be  fully 
incorporated  into  preparation  of  the  EIS. 
The  first  step  is  the  scoping  process 
during  which  the  Forest  Service  will 
seek  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  and  other  individuals  or 
groups  who  may  be  interested  or 
affected  by  this  action.  This  information 
will  be  used  in  preparation  of  the  EIS. 
Scoping  includes  inviting  participation, 
determining  the  project's  scope,  and 
identifying  potential  issues.  "The  public 
will  also  be  invited  to  participate  in 
developing  the  alternatives  and 
identifying  and  reviewing  the  potential 
enviromnental  effects  of  the  proposed 
action  and  its  alternatives. 

F'Tefiminary  issues  associated  with 
this  proposal  include  effects  relating  to 
elk  habitat,  habitat  for  North  American 
lynx.  biolof!ieal  diversity,  non- 
motorized  recreation,  wetlands,  water 
quality,  maintaining  quality  skiing 
opportunities,  and  the  demand  for 
additional  skiing  opportunities.  As  well, 
there  are  concerns  regarding  parking 
and  transportation  in  the  Town  of  Vail. 
The  process  will  exami.ne  these  and 
other  issues.  This  analysis  will  focus  on 
key  issues  and  eliminate  from  detailed 
study  insignificant  issues  or  those 
which  have  been  addressed  in  previous 
environmental  review. 

Alternatives  will  he  developed  and 
examined  which  respond  to  the 
significant  issues  and  which  are 
consistent  with  the  purpose  and  need 
for  the  action.  Tentatively,  the 
alternatives  include  the  applicant's 
proposal  (described  above)  and  T'io 
Action,  which  assumes  that  no 
development  will  be  allowed. 
Additional  preliminary  alternatives 
include:  the  proposal  outlined  in  Vail's 
1985  Master  Development  Plan,  which 
included  additional  trail  development 
and  a  modified  version  of  Vail's  current 
proposal  which  would  include  less  trail 


development.  These  alternatives  will  be 
modified  as  a  result  of  public  scoping. 
In  the  EIS,  the  direct  and  indirect  effects 
of  each  of  the  alternatives,  together  with 
effects  of  past,  present,  and  reasonably 
foreseeable  future  actions  will  be 
evaluated. 

The  lead  Agency  in  the  preparation  of 
the  EIS  is  the  Forest  Service.  The 
process  will  also  include  consideration 
of  designating  cooperating  agencies. 
Among  those  who  may  become 
cooperating  agencies  are  the  U.S.  Army 
Corps  of  Engineers  and  the  U.S.  Fish 
and  Wildlife  Service.  Implementation  of 
this  proposal  may  require  a  permit  from 
the  U.S.  Army  Corps  of  Engineers  under 
Section  404  of  the  Clean  Water  AcL 

The  Forest  Service  anticipates  the 
Draft  EIS  will  be  filed  in  die  Fall  of 

1994,  and  the  Final  EIS  in  the  Spring  of 

1995.  The  comment  period  on  the  Draft 
EIS  will  be  60  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  niJings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuchar  Power  Corp.  v. 
\'RDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  HodeU  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (ED.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  fjarticipate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assi.st  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  mr.rits  of  the 
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alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  February  25,  1994. 
Veto  I.  Lasalle. 

Forest  Supenisor. 

IFR  Doc.  94-6203  Filed  3-1&-94;  8:45  ami 

BILUNQ  CODE  MIO-II-M 


Food  Safety  and  Inspection  Service 
[Docket  No.  93-01 9N1 

Update  on  Livestock  and  Poultry 
Connected  With  Biotechnology 
Research 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  (1)  reaffirms  an 
earlier  policy  statement,  published  on 
June  26.  1986.  concluding  that  livestock 
and  poultry  involved  in  biotechnology 
experiments  are  subject  to  current 
regulations  relating  to  eligibility  for 
slaughter  at  official  establishments.  (2) 
reaffirms  an  earlier  policy  statement, 
published  on  December  27,  1991. 
concluding  that  livestock  and  poultry 
involved  in  biotechnology  experiments 
are  transgenic  research  animals  and. 
therefore,  are  subject  to  existing 
regulations  for  livestock  and  poultry 
used  for  research.  (3)  advises  that  the 
Food  Safety  and  Inspection  Service 
(FSIS)  will  inspect  for  human  food  use 
livestock  and  poultry  which  were 
involved  in  biotechnology  experiments, 
and  (4)  announces  the  availability  of  a 
document  prepared  by  FSIS  entitled 
"Points  to  Consider  for  the  Evaluation  of 
Transgenic  Animals  from  Transgenic 
Animal  Research"  (Points  to  Consider). > 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Pat  Basu,  Director,  Technology 
Transfer  and  Coordination  Staff.  Science 
and  Technology,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250; 
(202)  720-8623. 

SUPPLEMENTARY  INFORMATION:  FSIS  is 
responsible  for  ensuring  the  safety, 
whoiesomeness,  and  accurate  labeling 
of  all  meat,  meat  food  products,  and 
poultry  products  under  the  Federal 
Meat  Inspection  Act  (FMLM,  21  U.S.C. 


'  Copies  of  this  document  may  be  obtained  from 
Dr  Pdt  Basu.  Director.  Technology  Transfer  and 
Coordination  Staff.  Science  and  Technology,  Food 
Safely  and  Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250;  (202)  720- 
6623. 


601  et  seq..  and  the  Poultry  Products 
Inspection  Act  (PPIA).  21  U.S.C.  451  et 
seq.  Livestock  and  poultry  involved  in 
biotechnology  experiments  to  introduce 
genetic  improvements  by  transgenesis, 
i.e..  transgenic  research  animals,  may  be 
offered  for  slaughter  for  food  purposes 
in  official  establishments.  Agency 
review  and  approval  in  accordance  with 
9  CFR  309.17  and  381.75  are  required 
before  these  transgenic  research  animals 
may  be  slaughtered  for  human  food  use 
at  official  establishments.  In  addition, 
persons  who  intend  to  slaughter 
transgenic  research  animals  or  their 
progeny  for  human  food  use  at  official 
establishments  may  obtain  a  copy  of  the 
Points  to  Consider  document,  and 
follow  the  voluntary  guidelines  set  forth 
in  that  document.  Persons  who  follow 
both  the  applicable  regulations  cited 
above  and  the  Points  to  Consider 
document  should  note  that  the  inspector 
in  charge  (IIC)  may  still  deny  or 
withdraw  the  approval  to  slaughter 
transgenic  research  animals  for  human 
food  use  when  the  DC  deems  it 
necessary  to  assure  that  products 
prepared  at  the  official  establishment 
are  not  adulterated,  in  accordance  with 
the  FML\  and  the  PPLA.  The  approval 
to  slaughter  commercially  produced, 
nonresearch  transgenic  animals  will  be 
handled  separately  at  a  later  date. 
Currently,  trangenesis  is  usually 
conducted  by  injecting 
deoxyribonucleic  acid  (DNA)  into 
fertilized  eggs  to  achieve  desired  genetic 
and/or  physical  changes.  This 
procedure  results  in  only  a  small 
proportion  of  animals  being  bom  with 
genetic  changes.  Animals  bom  without 
genetic  change  may  be  used  for  human 
food  under  current  policies  set  forth  in 
the  U.S.  Department  of  Agriculture's 
(USDAs)  June  26, 1986,  policy 
statement  published  in  the  Federal 
Register  (51  FR  23336)  which  states  that 
existing  regulations  would  be  applied  to 
food  animals  involved  in  biotechnology 
experiments.  Also,  USDA's  policy  for 
the  inspection  for  human  food  use  of 
livestock  and  poultry  which  are 
involved  in  biotechnology  research  but 
which  are  not  genetically  modified 
products  of  biotechnology,  published  in 
the  Federal  Register  (56  FR  67054)  on 
December  27,  1991.  concems  transgenic 
research  livestock  and  poultry  in  which 
genetic  change  has  not  occurred.  Due  to 
the  small  number  of  transgenic  research 
animals  produced  in  biotechnology 
experiments,  such  transgenic  research 
animals  have  not  been  presented  for 
slaughter  in  the  past.  However.  FSIS 
anticipates  that  production  of  such 
transgenic  animals  will  increase.  This 
notice  reaffirms  USDA's  June  26.  1986, 


and  December  27.  1991.  notices, 
specifically  with  regard  to  animals 
involved  in  biotechnology  experiments. 

Because  of  the  high  level  of  public 
and  Congressional  interest  in 
biotechnology,  FSIS  is  advising  in  this 
notice  the  actions  it  will  take  to  ensure 
that  meat,  meat  food  products,  and 
poultry  products  derived  from  livestock 
and  poultry  involved  in  biotechnology 
experiments  are  safe,  wholesome,  and 
accurately  labeled.  This  document  also 
provides  guidance  to  those  using 
biotechnology  to  produce  genetic 
changes  in  livestock  and  poultry  and 
offering  the  same  for  slaughter  at  official 
establishments. 

This  notice  announces  the  availability 
of  the  Points  to  Consider  document, 
which  discusses  FSIS  policy  for  the 
food  safety  assessment  of  transgenic 
animals  and  their  progeny  and  sets  forth 
voluntary  guidelines  regarding  the 
presentation  of  transgenic  research 
animals  and  their  progeny  for  slaughter 
for  human  food  use  at  official 
establishments.  For  the  purpose  of  this 
Points  to  Cc^sider  document,  which 
may  be  updated  as  needed,  without 
notice,  transgenic  animals  are  animals 
whose  genetic  composition  has  been 
changed  by  introducing  selective  genes 
(e.g.,  recombinant  DNA),  whether  or  not 
the  change  physically  manifests  itself. 
This  definition  includes  animals 
developed  by  antisense,  amplification, 
and  deletion  technologies.  Individuals 
interested  in  performing  transgenic 
animal  research  and  presenting  such 
animals  for  slaughter  may  obtain  the 
most  recent  copy  of  the  Points  to 
Consider  document  from  the  address 
identified  in  footnote  1  in  this  notice 
prior  to  starting  his  or  her  research. 

Under  9  CFR  309.17  and  9  CFR 
381.75,  an  investigator  interested  in 
presenting  transgenic  research  animals 
for  slaughter  should  submit  data  or  a 
summary  evaluation  of  the  data  to  FSIS. 
When  assessing  the  human  food  safety 
of  meat,  meat  food  products,  and 
poultry  products  from  transgenic 
research  animals.  FSIS  may  utilize  the 
recommendations  adopted  by  the 
Transgenic  Animal  Working  Group  of 
the  USDA's  Agricultural  Biotechnology 
Research  Advisory  Committee.  These 
recommendations  are  described  in  the 
Points  to  Consider  document. 

Upon  receipt  of  all  the  data  or  the 
summary  evaluation  of  data,  FSIS  will 
review  and  assess  the  data  or  summary 
evaluation  of  the  data.  The  data  or 
summary  of  the  data  must  demonstrate 
that  the  research  conducted  on  the 
transgenic  research  animals  will  not 
result  in  the  products  of  the  transgenic 
research  animals  or  their  progeny  being 
adulterated.  Further,  the  Administrator 
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of  FSIS,  or  the  Administrator's  designee, 
must  approve  the  slaughter  of  transgenic 
research  animals  at  official 
establishments  prior  to  slaughter. 
Transgenic  research  animals  approved 
for  slaughter  at  an  official  establishment 
are  subject  to  the  same  inspection 
procedures  as  other  animals  offered  for 
slaughter  at  official  establishments. 

Done  at  Washington,  DC  on;  March  11. 
1994. 

Terry  L.  Medley, 

Acting  Administrator.  Food  Safety  & 

Inspection  Sen'ice. 

IFR  Doc.  94-6240  Filed  3-16-94;  8:45  am) 

BILUNG  CODE  3410-OM-M 


[Docket  No.  94-004N] 

Exemption  for  Retail  Stores; 
Adjustment  of  Dollar  Limitations 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  dollar  limitations  currently  in  effect 
on  the  annual  sales  of  meat  and  poultry 
products  that  can  be  sold  by  retail  stores 
exempt  from  Federal  inspection 
requirements  to  consumers  other  than 
household  consumers,  such  as  hotels, 
restaurants  and  similar  institutions, 
have  been  adjusted  to  conform  with 
price  changes  for  meat  and  poultry 
products  as  indicated  by  the  Consumer 
Price  Index.  The  dollar  limitation  for 
meat  products  increases  from  $37,800  to 
$38,900  for  calendar  year  1994  and  the 
dollar  limitation  for  poultry  products 
increases  from  $33,100  to  $34,500  for 
calendar  year  1994. 
EFFECTIVE  DATE:  March  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Judith  A.  Segal,  Director,  Policy 
Evaluation  and  Planning  Staff,  Food 
Safety  and  hispection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  720-7773. 

Background 

Federal  inspection  of  meat  and 
poultry  products  prepared  for  sale  or 
distribution  in  commerce  or  in  States 
designated  under  section  301(c)  of  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  661(c))  and  section  5(c)  of  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  454(c))  is  required  by  law  and 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS).  However, 
section  301(c)(2)  of  the  FMIA  (21  U.S.C. 
661(c)(2))  and  section  5(c)(2)  of  the  PPIA 
(21  U.S.C.  454(c)(2))  state  that  the 
general  requirement  of  routine  Federal 
inspection".  .  .  shall  not  apply  to 
operations  of  types  traditionally  and 


usually  conducted  at  retail  stores  .  .  . 
when  conducted  at  any  retail  store  .  .  . 
for  sale  in  normal  retail  quantities  .  .  . 
to  consumers. .  .  ." 

FSIS  regulations  (9  CFR  303.1(d)  and 
381.10(d))  define  retail  stores  that 
qualify  for  exemption  from  routine 
Federal  inspection  under  the  FMIA  or 
PPIA.  Under  the  regulations,  for  an 
establishment  to  be  an  exempt  retail 
establishment  depends,  in  part,  upon 
the  percentage  and  volume  of  its  trade 
with  consumers  other  than  household 
consumers,  such  as  hotels,  restaurants 
and  similar  institutions.  Accordingly, 
the  Federal  meat  and  poultn,'  products 
inspection  regulations  state  in  terms  of 
dollars  the  maximum  amount  of  meat 
and  poultry  products  which  may  be  sold 
to  nonhousehold  consumers  if  the 
establishment  is  to  remain  an  e.xempt 
retail  establishment.  During  calendar 
year  1993,  the  maximum  amount  for 
meat  products  was  $37,800;  for  poultry 
products,  the  amount  was  $33,100. 

The  Federal  meat  and  poultry 
products  inspection  regulations  (9  CFR 
303.1(d)(2)(iii)(6)  and  381.10(d)(2)(iii)(6) 
further  provide  that  the  dollar  limitation 
on  product  sales  by  retail  stores  to 
consumers  other  than  household 
consumers  will  be  automatically 
adjusted  during  the  first  quarter  of  each 
calendar  year  whenever  the  Consumer 
Price  Index,  published  by  the  Bureau  of 
Labor  Statistics  (BLS),  Department  of 
Labor,  indicates  a  change  during  the 
previous  year  in  the  price  of  the  same 
volume  of  product  exceeding  $500, 
upward  or  downward.  The  regulations 
also  require  that  notice  of  the  adjusted 
dollar  limitation  be  published  in  the 
Federal  Register. 

The  BLS  Consumer  Price  Index  for 
1993  indicates  an  average  annual  price 
increase  in  meat  products  of  3.0  percent 
and  an  average  annual  price  increase  in 
poultry  products  of  4.2  percent.  When 
rounded  off  to  the  nearest  $100,  the 
price  increase  for  meat  products 
amounts  to  $1,100  and  the  price 
increase  for  poultry  products  amounts 
to  $1 ,400.  As  a  percentage  of  the 
existing  dollar  limitation,  change  in 
excess  of  $500  is  indicated  for  both  meat 
and  poultry  products. 

Accordingly,  FSIS,  in  accordance 
with  §§303.1(d)(2)(iii)(fc)  and 
381.10(d)(2)(iii)(fc)  of  the  regulations, 
has  automatically  raised  the  dollar 
limitation  of  permitted  sales  of  meat 
products  from  $37,800  to  $38,900  and 
raised  the  dollar  limitation  of  permitted 
sales  for  poultry  products  from  $33,100 
to  $34,500. 


Done  at  Washington,  DC  on:  March  11, 
1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary;  Marketing  and 
Inspection  Services. 

IFR  Doc.  93-6241  Filed  3-16-93;  8:45  am] 

BILLING  CODE  3410-DM-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Questionnaire  for  Building 
Permit  Official. 

Form  Numbeiis):  SOC-903. 

Agency  Approval  Number:  0607- 
0125. 

Type  of  Bequest:  Revision  of  a 
currently  approved  collection. 

Burden:  209  hours. 

Number  of  Bespondents:  835. 

Avg  Hours  Per  Besponse:  15  minutes. 

Needs  and  Uses:  Tne  Bureau  of  the 
Census  uses  the  Questionnaire  for 
Building  Permit  Official  in  conjunction 
with  the  Sur\'ey  of  Housing  Starts, 
Sales,  and  Completions  (0MB  nuiiiber 
0607-0110).  Data  collected  in  the 
Survey  of  Housing  Starts  are  used  to 
produce  statistics  on  residential 
construction  and  are  needed  by 
economic  policymakers  to  monitor  this 
sector  of  the  economy.  Census  field 
interviewers  use  the  Questionnaire  for 
Building  Permit  Official  to  obtain 
information  on  the  operating  procedures 
of  a  sample  of  the  building  permit 
issuing  offices  in  the  United  States  in 
order  to  locate,  classify,  list,  and  sample 
building  permits  for  residential 
construction.  This  information  is  used 
to  carry  out  the  sampling  for  the  Survey 
of  Housing  Starts  and  to  verify  and 
update  the  geographic  coverage  of 
permit  offices.  In  calendar  years  1995- 
96,  we  plan  to  automate  the  data 
collection  by  replacing  the  paper 
questionnaire  with  laptop  computers. 

Affected  Public:  State  or  local 
governments.  • 

Frequency:  On  occasion. 

Bespondent's  Obligation:  Voluntary. 

OmB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Aveni-c, 
NW.  Washington,  DC  20230. 
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Written  comments  and 
j^rommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer. 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated;  March  14,  1994. 
Edward  Michals, 

DvparUnenial  Forms  Qearance  Officer.  Office 

of  Managpmeni  and  Organization. 

|FR  D(x:.  94-6271  Filed  3-16-94:  8:45  am] 

eiLUNG  COO£  SS10-07-F 


Bureau  of  the  Census 

[Docket  Numtjer  940369-4069] 

Annual  Capital  Expenditures  Survey 

AGENCY:  Bureau  of  the  Census, 

C^om.Tierce. 

ACTION:  Notice  of  consideration. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  is  considering 
a  proposal  to  conduct  the  Annual 
Capital  Expenditures  Survey  for  the 
vears  1993.  1994,  and  1995  under  the 
authority  of  Title  13.  United  States 
Code,  Sections  182,  224,  and  225.  On 
the  basis  of  information  and 
recommendations  received  by  the 
Bureau  of  the  Qmsus,  the  data  have 
significant  application  to  the  needs  of 
the  public  and  industry  and  are  not 
available  from  nongovernmental 
sources. 

DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  survey  should  be  submitted  in 
writing  by  April  18,  1994,  to  receive 
consideration. 

ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington.  DC  20233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elinor  Champion  on  (301)  763-7161. 
SUPPLEMENTARY  INFORMATION:  The 
pnmary  users  of  these  data  will  be 
numerous  Government  agencies, 
including  the  Bureau  of  the  Census. 
Bureau  of  Economic  Analysis,  Bureau  of 
Labor  Stati.stirs.  and  the  Treasury 
Department.  Other  users  include 
Government  agencies,  business  firms, 
academics,  and  research  and  consulting 
organizations.  The  data  will  be  used  for 
( .i!(  ulation  otthe  National  Income  and 
F'roduct  Accounts  and  to  measure  and 
analyze  fixed  capital  stocks  and  capital 
formation.  Companies  in  the  survey 
represent  private  nonfarm  businesses. 
Tiie  information  to  be  developed  from 
t!ii,s  survey  is  necessary  for 
( omprehensive  and  detailed 
nit^asurement  of  capital  investment.  The 
Cita  collected  in  this  survey  will  be 
within  the  general  scope  and  nature  of 


those  inquiries  covered  in  the  economic 
census. 

This  survey  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-5 1 1 .  as  amended.  Copies  of  the 
proposed  form  are  made  available  on 
request  to  the  Director,  Bureau  of  the 
Census.  Washington,  DC  20233. 

Dated:  February  8. 1994. 
Harry  A.  Scarr, 

Acting  Director.  Bureau  of  the  Census. 
IFR  Doc.  94-61 57  Filed  3-16-94;  8:45  am] 

BILUNG  CODE  3510-07-P 


International  Trade  Administration 
tC-122-816) 

Court  Decision  and  Suspension  of 
Liquidation  on  Certain  Softwood 
Lumtjer  Products  From  Canada 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision  and 
suspension  of  liquidation. 

SUMMARY:  On  March  7.  1994,  the  U.S.- 
Canada Free  Trade  Agreement  (FTA) 
binational  panel  (the  Panel)  affirmed  the 
U.S.  Department  of  Commerce's  (the 
Department)  determination  on  remand 
that  no  subsidies  were  provided  on  U.S. 
imports  of  softwood  Imnber  products 
from  Canada.  Article  1904.13  of  the  FTA 
provides  that  a  government  may  request 
a  review  of  a  Panel  decision  by  an 
Extraordinary  Challenge  Committee 
(ECC). 

The  Office  of  the  United  States  Trade 
Representative  (USTR)  has  announced 
that  it  will  file  for  an  ECC  review  of  the 
Panel's  decision.  The  Department  will 
implement  the  decision  of  the  ECC. 

In  accordance  with  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (Federal 
Circuit)  decision  in  Timken  Company  v. 
United  this  proceeding. 
EFFECTIVE  DATE:  March  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Kaesshaefer  or  Kelly  Parkhill,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2785. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  28. 1992.  the  Department 
determined  that  U.S.  imports  of 
Canadian  softwood  lumber  products  are 
subsidized  (57  PR  22570).  The 
Commerce  decision  was  appealed  under 
Chapter  19  of  the  FTA.  The  Panel  issued 


an  adverse  decision  on  May  6, 1993. 
finding  that  the  Department  had  not 
demonstrated  that  countervailable 
subsidies  existed,  and  remanded  the 
case  to  the  Department  for  further 
deliberations.  The  Department 
completed  a  redetermination  and  on 
December  17,  1993.  the  Panel  issued  a 
second  adverse  decision,  finding  that 
the  Department  still  had  not  supported 
its  determination  that  counter\-ailable 
subsidies  existed.  It  ordered  a  second 
remand,  requiring  the  Department  to 
find  that  there  were  no  subsidies.  The 
Department  complied  with  this  order, 
and  filed  its  second  redetermination,  on 
January  6, 1994.  The  Panel  affirmed  this 
redetermination  on  February  23, 1994 
and  issued  a  Notice  of  Final  Panel 
Action  on  March  7, 1994.  USTR  has 
until  April  6. 1994  to  file  a  request  for 
an  ECC  review. 

Suspension  of  Liquidation 

In  accordance  with  the  Timken 
decision,  the  Department  must  publish 
notice  of  a  decision  of  the  Panel  which 
is  not  "in  harmony"  with  the 
Department's  final  determination.  The 
Panels  March  7.  1994  decision 
constitutes  a  decision  not  in  harmony 
with  the  Department's  affirmative 
subsidy  determination.  Accordingly,  the 
Department  is  publishing  this  notice. 
The  Timken  decision  also  held  that  the 
Department  mu.st  suspend  liquidation 
pending  a  "conclusive"  court  decision 
in  the  action.  Therefore,  the  Department 
will  continue  the  suspension  of 
liquidation  of  the  subject  merchandise 
until  the  ECC  issues  a  conclusive 
decision  in  this  action.  The  Department 
will  implement  the  decision  of  the  ECC. 

Dated:  March  15.  1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  DcK.  94-6433  Filed  3-16-94;  8:45  am] 

BIU.INO  COOE  KIO-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030394A] 
Marine  Mammals 

AGENCY:  National  Marine  Fistieries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  for  a 

public  display  permit  (P462G). 

SUMMARY:  Notice  is  hereby  given  that 
Ervin  and  Sonja  Strong,  dba/The 
Dolphin  Connection.  215  Bridgeport 
Avenue,  Suite  4.  Corpus  Christi,  TX 
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78402,  have  applied  in  due  fomi  for  a 
pennit  to  take  marine  mammals. 
DATES:  Written  comments  must  be 
received  on  or  before  April  18,  1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  UTitten  request  or  by  appointment 
in  the  following  offices: 
Permits  Division,  Office  of  Protected 

Resources.  NMFS,  1315  East- West 

Highway,  room  13130,  Silver  Spring, 

MD  20910  (301/713-2289);  and 
Director,  Southeast  Region,  NMFS, 

NOAA,  9450  Koger  Boulevard,  room 

206,  St.  Petersburg,  FL  33702  (813/ 

893-3141). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NTvlFS, 
NOAA,  U.S.  Department  of  Commerce, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mamma! 
Protection  Act  of  1972  (16  U.S.C.  1361 
et  seq.)  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  applicants  request  authorization 
to  approach,  harass,  observe,  and  feed 
Atlantic  bottlenose  dolphin  (Tursiops 
truncatus)  in  the  wild  in  Corpus  Christi 
Bay,  for  purposes  of  public  display.  It 
should  be  noted  that  on  October  14. 
1993.  the  NMFS  published  in  the 
Federal  Register  (58  FR  53320)  a 
Proposed  Rule  to  Revise  Regulations  for 
Public  Display,  Scientific  Research  and 
Enhancement  Permits  which  would 
clarify  that  public  display  activities  may 
occur  in  captive  settings  only.  Thus,  if 
this  rule  becomes  final  as  proposed,  it 
will  not  provide  for  conduct  of  the  type 
of  activity  being  requested  by  the 
applicants. 

In  addition,  NMFS  regulations  define 
the  term  "take"  as  including  feeding 
wild  populations  of  marine  mammals 
due  to  increased  incidental  interactions 
with  commercial  fishing  vessels, 
alterations  in  feeding  behaviors  and 
migratory  patterns,  and  vulnerability  to 
disease  transmission.  (See  Final  Rule 


published  in  the  Federal  Register  March 
20,1991  (56  FR  11693-97)1 

Dated:  March  10, 1994. 
WUliam  W.  Fox,  Jr., 

Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

|FR  Doc.  94-6211  Filed  3-16-94;  8;45  am) 

BILUNQ  CODE  3510-22-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Council  on 
Dependents'  Education 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS).  Office  of 
the  Secretary  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents'  Education 
(ACDE).  It  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act.  Although  the  meeting  is 
open  to  the  public,  because  of  space 
constraints,  anyone  wishing  to  attend 
the  meeting  should  contact  the  point  of 
contact  listed  below. 
DATES:  April  22,  1994.  9  a.m.  to  4:30 
p.m.  and  April  23,  1994,  9  a.m.  to  2  p.m. 
ADDRESSES:  April  22,  The  Pentagon, 
room  3E869,  Washington,  DC;  April  23, 
Embassy  Suites  Hotel,  Adams  Morgan 
Room,  1402  Eads  Street.  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marilyn,  Witcher,  Public  Affairs 
Officer.  DoD  Dependents  Schools,  4040 
N.  Fairfax  Drive,  Arlington.  Virginia 
22203-1635;  Telephone  number:  703- 
696-4236. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Dependents' 
Education  is  established  under  title  XIV. 
section  1411,  of  Public  Law  95-561, 
Defense  Dependents'  Education  Act  of 
1978,  as  amended  by  title  XII,  section 
1204(b)  (3}-(5),  of  Public  Law  99-145, 
Department  of  Defense  Authorization 
Act  of  1986  (20  U.S.C,  chapter  25A. 
section  929,  Advisory  Council  on 
Dependents'  Education).  The  Council  is 
cochaired  by  designees  of  the  Secretary 
of  Defense  and  the  Secretary  of 
Education.  In  addition  to  a 
representative  of  each  of  the  Secretaries, 
12  members  are  appointed  jointly  by  the 
Secretaries.  Members  include 
representatives  of  educational 
institutions  and  agencies,  professional 
employee  organizations,  unified 
military  commands,  school 


administrators,  parents  of  DoDDS 
students,  and  one  DoDDS  student.  The 
Director,  DoDDS,  serves  as  the  ' 

Executive  Secretary  of  the  Council.  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  Defense  and  the  DoDDS 
Director  about  effective  educational 
programs  and  practices  that  should  be 
considered  by  DoDDS  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  agenda 
includes  discussions  about  the  national 
goals  for  education,  academic 
achievement  encouragement, 
multicultural  diversity  and  awareness, 
education  of  handicapped  dependents, 
communications  throughout  the  system, 
increased  parental  involvement, 
drawdown  planning,  educational 
technologies,  and  responses  to  the 
recommendations  made  by  the  Council 
during  its  October  1993  meeting. 

Dated:  March  14, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  94-6244  Filed  3-16-94;  8:45  am] 

BILUNO  CODE  5000-04-M 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92 — 463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  11  April  1994. 

Time  of  Meeting:  0900-1700. 

Place:  Vienna.  Va. 

Agenda;  The  Army  Science  Board's  Ad 
Hoc  Subgroup  on  "Science  and  Engineering 
Requirements  for  Military  Officers  and 
Civilian  Personnel  in  the  High  Tech  Army  of 
Today  and  Tomorrow"  will  meet  to  discuss 
the  Terms  of  Reference  and  outline  the 
Study.  This  meeting  will  be  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner,  mav  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  94-6205  Filed  3-16-94;  8:45  ami 

BILUNG  CODE  371(M>a-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92— i63),  announcement  is 
made  of  the  following  Committee 
Meeting: 
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Same  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  5  April  1994. 

Time  of  Meeting:  0830-1100  f  classified). 

Place:  MfLpan.  VA. 

Agenda:  The  Threat  Team  of  the  Army 
Science  Board  s  l'.t'*4  Summer  Study  on 
'Ciipabilities  Needed  to  Counter  Current  and 
EvoLvmg  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5. 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  title  5.  U.S.C.  apf>endix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
AdministTdtive  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 

IFR  Doc.  94-6206  Filed  3-16-94;  8:45  am) 

BILUNG  CCX>E  3710-GS-M 


Army  Science  Board;  Closed  Meeting 

In  actordance  with  section  10(a)(2)  of 
the  Federal  AdvLsory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
mnde  of  the  following  Committee 
Meeting: 

Same  of  Committee:  Army  Science  Board 

(ASB). 

Dofe  of  Meeting:  19  April  1994. 

Time  of  Meeting:  0830-1100  (classified). 

Placv:  McLean.  VA. 

Agenda:  The  Threat  Team  of  the  Army 
Science  Board  s  1994  Summer  Study  on 
"Capabihtips  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
use,  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C,  appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
|FK  Doc.  94-6207  Filed  3-16-94:  8:45  ami 

BILUNG  CODE  3nO-Oe-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcxming  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
froveming  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  nf  this  meeting  is  required  under 


Section  10(a)(2)  of  the  Federal  Advisor\' 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

Dates:  April  5,  1994. 

Time:  11  a.m.-12:30  p.m.  est. 

Location:  800  North  Capitol  Street 
N\V..  suite  825,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Wilmer.  Operations  Officer. 
National  Assessment  Governing  Board, 
suite  825.  800  North  Capitol  Street  NW.. 
Washington.  DC  20002-4233. 
Telephone:  (202)  357-6938. 

SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEFA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297).  (20  U.S.C 
12216-1). 

The  Board  is  established  to  formulate 
pohcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  April  5,  1994  from  11  a.m. 
until  12:30  p.m.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
agenda  includes  four  topics:  (1) 
Proposed  competition  for  alternative 
designs  for  establishing  achievement 
levels;  (2)  Update  on  the  reauthorization 
legislation;  (3)  Briefing  on  assessment 
framework  development;  and  (4) 
Presentation  of  the  NAEP  schedule. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  suite  825,  800  North 
Capitol  Street  NW..  Washington.  DC. 
from  8:30  a.m.  to  5  p.m. 

Date;  March  11.1994. 

Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

IFR  Doc.  94-6148  Filed  3-1&-94;  8:45  am) 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  F-067] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Goodman 
Manufacturing  Company 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Decision  and  order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-067) 
granting  a  Waiver  to  Goodman 
Manufacturing  Company  (Goodman) 
from  the  existing  Department  of  Energy 
(DOE)  test  procedure  for  furnaces.  The 
Department  is  granting  (MJodman 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
GMN  series  central  furnaces. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE^31,  Forrestal  Building.  1000 
Independence  Avenue  SVV.. 
Washington.  DC  20585.  (202)  586- 
7140. 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72.  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Goodman 
has  been  granted  a  Waiver  for  its  GMN 
series  central  furnaces.  f)€nnitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

Issued  in  Washington,  DC,  March  11,  1994. 
Frank  M.  Stewart.  Jr., 

Chief  of  Staff  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order 

In  the  Matter  of:  Goodman 

Manufacturing  Company.  (Case  No. 
F-067) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Ad  (EPCA).  Public  Law  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 


Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Pubhc  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-^86,  106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  tlie  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26,  1980. 
Thereafter.  DOE  further  amended  its 
applicance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  firom  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary'  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Lnterim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  he 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
pubhc  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 


sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Goodman  filed  a  "Petition  for 
Waiver."  dated  November  29,  1993.  in 
accordance  with  §  430.27  of  10  CFR  part 
430.  The  Department  published  in  the 
Federal  Register  on  February  23, 1994, 
Goodman's  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  58  FR  8608. 
Goodman  also  filed  an  "Application  for 
Interim  Waiver"  under  section  430.27(g) 
which  DOE  granted  on  February  10. 
1994.  58  FR  8608.  February  23.  1994. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  the  Federal 
Trade  Commission  (FTC)  concerning  the 
Goodman  Petition.  The  FTC  did  not 
have  any  objections  to  the  issuance  of 
the  waiver  to  Goodman. 

Assertions  and  Determinations 

Goodman's  Petition  seeks  a  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Goodman  requests  the  allowance  to  test 
using  a  40-second  blower  time  delay 
when  testing  its  GMN  series  central 
furnaces.  Goodman  stales  that  since  the 
40-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  0.6  to  1.0  percent,  the 
petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Goodman  indicates  that  it 
is  unable  to  take  advantage  of  any  of 
these  exceptions  for  its  GMN  series 
central  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Goodman  furnaces 
are  designed  to  impose  a  40-second 
blower  delay  in  every  instance  of  start 
up,  and  since  the  current  provisions  do 
not  specifically  address  this  tvpe  of 
control,  DOE  agrees  tfiaf  a  waiver 
should  be  granted  to  allow  the  40- 
second  blower  time  delay  when  testing 
the  Goodman  GMN  series  central 
furnaces.  Accordingly,  with  regard  to 
testing  the  GMN  series  central  furnaces, 
today's  Decision  and  Order  exempts 
Goodman  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  40-second  delay. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Goodman  Manufacturing  Company 
(Case  No.  F-067)  is  hereby  granted  as 
set  forth  in  paragraph  (2)  below,  subject 
to  the  provisions  of  paragraphs  (3).  (4), 
and  (5). 


(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430.  Subpart  B,  Goodman 
Manufacturing  Company,  shall  be 
permitted  to  test  its  GMN  series  central 
furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  Part  430. 
with  modifications  set  forth  below. 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  foUovving 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  Standard 
103-62  with  the  exception  of  sections 
9.2.2.  9.3.1.  and  9.3.2.  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10    Gas- and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSUASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  burners)  comes 
on.  After  the  burner  start-up.  delay  the 
blower  start-up  by  1.5  minutes  (t  - ). 
unless:  (1)  The  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvar^'ing 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower,  or 
(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t  -  ),  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pip)e  within  *0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Goodman 
Manufacturing  Company  shall  comply 
in  all  respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430, subpart  B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GMN 
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series  central  furnaces  manufactured  by 
Goodman  Manufacturing  Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentarv'  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(31  Effective  March  11,  1994.  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Goodman  Manufacturing 
Company  on  February  10,  1994.  58  FR 
8608.  February  23.  1994  (Case  No.  F- 
066). 

ls«=ued  in  Washington,  DC.  March  U.  1994. 
Frank  M.  Stewart,  Jr., 
Chief  of  Staff,  Energy  Efficiency  and 
Reneiivble  Energy. 
jFR  Doc.  94-6260  Filed  3-16-94;  8:45  am) 

BILLING  CODE  M50-01-P-M 

Intent  To  Prepa-'e  an  Environmental 
Impact  Statement  for  the  Interim 
Management  of  Nuclear  Materials  at 
the  Savannah  River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare 
an  Environmental  Impad  Statement 
(EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.).  DOE  proposes  to  evaluate  nuclear 
materials  currently  stored  at  the 
Savannah  River  Site  (SRS)  and 
determine  what  materials  can  safely 
remain  in  their  current  form  for  an 
interim  period  (approximately  5  years) 
until  disposition  decisions  can  be  made. 
DOE  will  also  determine  what  materials 
are  at  risk  and  therefore  require  near- 
term  stabilization  to  assure  continued 
safe  management.  DOE  will  evaluate  the 
nuclear  materials  using  a  proposed  set 
of  cfiteria  to  determine  materials  which 
require  near-term  stabilization  to  help 
maintain  the  health  and  safety  of 
workers  and  the  public  and  to  maintain 
environmental  quality.  DOE  would  then 
stabilize  the  materials  determined  to  be 
of  concern. 

DOE  also  proposes  that  some  nuclear 
materials  at  the  SRS  should  be 
converted,  or  should  be  considered  for 
conversion,  to  a  useable  form. 
Flutonium-242  is  used  for  research  and 
development  programs  and  the  SRS 
inventory'  of  this  material  is  needed  for 
this  programmatic  purpose.  As  a  result. 
DOE  proposes  to  convert  the  SRS 
inventory  of  plutonium-242  solution  to 
an  oxide.  Additionally.  DOE  is  in  the 


process  of  determining  whether  a 
programmatic  need  exists  for 
americium-243,  curium-244,  and 
neptunium-237.  If  it  is  determined  that 
a  need  for  this  material  exists,  the  EIS 
will  also  evaluate  its  conversion  to  a 
useable  form.  Any  conversion  of  this 
material  would  be  for  purposes  other 
than  the  production  of  nuclear  weapons. 

The  nuclear  materials  to  be  evaluated 
will  be  those  which  have  histotically 
been  either  the  feed  materials  for.  or  the 
in-process  material  of.  SRS  production 
and  reprocessing  programs. >  The  need 
for  the  EIS  is  driven  by  the  evolving 
requirements  associated  with  the 
defense  programs  of  the  United  States 
and  the  resultant  requirement  to  manage 
the  materials  in  the  interim  pending 
disposition  decisions. 

DOE  plans  to  address  waste 
management  activities  at  SRS  in  a 
separate  EIS.  The  waste  management 
EIS  for  SRS  will  be  announced  shortly, 
by  a  separate  Notice  of  Intent. 
INVITATION  TO  COMMENT:  To  ensure  the 
EIS  addresses  the  full  range  of  issues 
and  alternatives  related  to  this  proposal. 
DOE  invites  comments  on  the  proposed 
scope  of  the  EIS  from  all  interested 
parties.  Please  direct  written  comments 
to  assist  DOE  in  identifying  significant 
environmental  issues  and  defining  the 
appropriate  scope  of  the  EIS  to  Mr. 
Stephen  R.  Wright  at  the  address 
indicated  below.  DOE  also  invites 
agencies,  organizations,  and  the  general 
public  to  present  oral  comments 
pertinent  to  the  preparation  of  this  EIS 
at  the  public  scoping  meetings  on  the 
dates  indicated  below.  In  addition,  EXDE 
will  accept  comments  electronically  via 
voice  mail  or  facsimile  transmission  by 
calling  1-600-242-6269.  DOE  will  give 
equal  consideration  to  all  comments. 

After  the  conrpletion  of  the  public 
scoping  process,  DOE  will  prepare  an 
EIS  Implementation  Plan  and  make  it 
available  to  the  public  upon  request. 
The  Implementation  Plan  will  record 
the  results  of  the  scoping  process  and 
define  the  alternatives  and  issues  that 
DOE  will  evaluate  in  the  EIS.  DOE 
intends  to  complete  the  Draft  EIS  in  late 
1994,  and  will  announce  its  availability 
in  the  Federal  Register.  DOE  will  solicit 
comments  from  the  public, 
organizations,  and  other  agencies  on  the 
Draft  EIS,  and  will  consider  all 
comments  in  its  preparation  of  the  Final 
EIS. 

DATES:  The  public  scoping  period  will 
continue  until  May  31,  1994.  DOE  will 


<  This  material  does  not  include  ihat  associated 
with  the  plutonium-238  production  mission  in  HB- 
Line.  The  purpose  of  that  mission  is  to  support  the 
National  Aeronautics  Space  Administration  deep 
space  probe  program.  This  effort  is  the  subject  of 
separate  NEPA  documentation. 


consider  all  written  comments 
postmarked  by  May  31,  1994,  and  will 
consider  comments  postmarked  after 
that  date  to  the  extent  practicable. 
ADDRESSES:  Please  direct  written 
comments  or  suggestions  on  the  scope 
of  the  EIS  and  questions  concerning  the 
project  to:  Mr.  Stephen  R.  Wright,  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
South  Carolina  29802,  (803)  725-3957. 

Mark  the  envelopes;  "Nuclear 
Materials  Interim  Management  EIS." 

For  general  information  on  the  DOE 
NEPA  revie%v  process,  please  contact: 
Ms.  Carol  M.  Borgstrom.  Director.  Office 
of  NEPA  Oversight  (EH-25).  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washingten.  DC  20585.  (202)  586-4600 
or  (800) 472-2756. 

PUBLIC  SCOPING  PROCESS:  DOE  will  host 
a  series  of  informal  sessions  to  provide 
the  public  with  additional  information 
on  the  materials  to  be  evaluated  and  the 
proposed  action  and  alternatives 
discussed  in  this  NOI.  These  sessions 
are  intended  to  be  interactive  and  DOE 
representatives  will  be  available  to 
answer  questions.  These  informal 
sessions  are  scheduled  at  the  following 
times  and  locations;  1  p.m.  to  4  p.m. 
and  6  p.m.  to  9  p.m..  April  12, 1994. 
North  Augusta  Community  Center,  495 
Brookside  Avenue.  North  Augusta, 
South  Carolina;  1  p.m.  to  4  p.m.  and  6 
p.m.  to  9  p.m.,  April  19,  1994,  DcSoto 
Hilton  Hotel.  15  Liberty  Street, 
Savannah,  Georgia;  1  p.m.  to  4  p.m.  and 
6  p.m.  to  9  p.m..  April  21.  1994,  Holiday 
Inn  Coliseum  at  USC.  630  Assembly 
Street,  Columbia,  South  Carolina. 

DOE  will  then  conduct  public  scoping 
meetings  to  assist  in  defining  the 
appropriate  scope  of  the  EIS  and 
identifying  significant  environmental 
issues  to  be  addressed.  DOE 
representatives  will  be  available  at  the 
meetings  to  discuss,  in  informal 
conversations,  SRS  nuclear  materials 
programs.  These  meetings  are  scheduled 
at  the  following  times  and  locations:  1 
p.m.  to  4  p.m  and  6  p.m.  to  9  p.m.,  May 
12,  1994,  Coastal  Georgia  Center  for 
Continuing  Education,  305  Martin 
Luther  King  Boulevard  (Battlefield 
Park),  Savannah,  Georgia;  1  p.m.  to  4 
p.m.  and  6  p.m.  to  9  p.m..  May  17,  1994. 
North  Augusta  Community  Center.  495 
Brookside  Avenue,  North  Augusta. 
South  Carolina;  1  p.m.  to  4  p.m.  and  6 
p.m.  to  9  p.m..  May  19.  1994.  Holiday 
Inn  Coliseum  at  USC.  630  Assembly 
Street.  Columbia.  South  Carolina. 

DOE  will  publish  additional  notices 
on  the  dates  and  locations  of  the 
information  sessions  and  scoping 
meetings  in  local  newspapers  well  in 
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advance  of  the  scheduled  dates.  DOE  is 
committed  to  providing  opportunities 
for  the  involvement  of  interested 
individuals  and  groups  in  this  and  other 
DOE  planning  activities. 

The  public,  organizations,  and 
agencies  are  invited  to  present  oral  and 
written  comments  concerning  (1)  the 
scope  of  the  EIS,  (2)  the  issues  the  EIS 
.should  address,  and  (3)  the  alternatives 
the  EIS  should  analyze.  Please  address 
written  comments  to  Mr.  Wright  at  the 
address  indicated  above.  These 
comments  should  be  postmarked  by 
May  31.  1994,  to  ensure  full 
consideration. 

Organizations  and  individuals 
wishing  to  participate  in  the  public 
meetings  can  call  1-800-242-8269 
between  8:30  a.m.  and  5  p.m.  Eastern 
Time,  Monday  through  Friday,  or 
submit  their  requests  to  Mr.  Wright  at 
the  address  indicated  above.  DOE 
requests  that  anyone  who  wishes  to 
speak  at  one  of  the  scoping  meetings 
pre-register  by  contacting  Mr.  Wright, 
either  by  phone  or  in  writing.  Pre- 
regisfration  should  occur  at  least  two 
days  before  the  designated  meeting. 
Persons  who  have  not  pre-registered  to 
speak  may  register  at  the  meeting  and 
will  be  called  to  speak  as  time  permits. 

DOE  will  document  comments 
received  during  the  public  scoping 
process.  Copies  will  be  available  for 
inspection  at  these  locations  during 
regular  business  hours,  Monday  through 
Friday: 
The  DOE  Freedom  of  Information 

Reading  Room,  room  lE-190, 

Forrestal  Building,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  58&- 

6020;  and 
The  DOE  Public  Document  Room, 

University  of  South  Carolina,  Aiken 

Campus,  University  Library,  2nd 

Floor,  171  University  Parkway,  Aiken, 

South  Carolina  29801,  (803)  648- 

6851. 

Additional  locations  may  be  selected 
through  the  scoping  process. 
SUPPLEMENTAPY  INFORMATION:  The 
Savannah  River  Site  is  an  800  square- 
kilometer  (300  square-mile),  controlled 
area  in  southwestern  South  Carolina. 
The  Site  is  approximately  25  miles 
southeast  of  Augusta,  Georgia  and  20 
miles  south  of  Aiken,  South  Carolina. 
Since  its  establishment,  the  mission  of 
the  SRS  has  been  to  produce  nuclear 
materials  that  support  the  defen.se, 
research,  and  medical  programs  of  the 
United  States. 

Historically,  reactor  fuel  or  target 
assemblies  were  chemically  dissolved 
into  aqueous  solutions  in  the  F-  or  H- 
Canyon  chemical  separations  facilities. 


Various  processes  were  performed  to 
separate  the  useful  isotopes  (uranium- 
235,  uranium-238,  neptunium-237, 
plutonium-238,  americium-243,  curium- 
244,  and  piutonium-239)  from  the  rest 
of  the  fuel  and  target  material.  The 
uranium-235  solutions  were  shipped  off 
the  site  for  conversion  to  a  solid  form 
and  the  uranium-238  in  solution  was 
converted  to  an  oxide  using  the  FA-Line 
facility  at  SRS.  The  neptunium-237  was 
recovered,  and  when  required, 
converted  to  a  solid  and  fashioned  into 
new  targets.  The  plutonium  was 
recovered  and  converted  to  metal  or 
oxide  products  using  the  FB-  and  HB- 
Line  facilities.  Most  converted  materials 
were  shipped  to  other  DOE  sites.  Any 
product  materials  stored  onsite  were 
placed  in  "vaults"  designed  for  storage. 

In  March  1992,  chemical  processing 
operations  were  suspended  in  the 
canyons  to  address  a  potential  safety 
concern.  The  concern  was  subsequently 
addressed,  but  prior  to  resumption  of 
processing,  the  Secretary  of  Energy 
directed  that  defense-related  chemical 
separations  activities  (i.e.,  reprocessing) 
be  phased  out  at  SRS.  Since  this 
decision,  the  Department  has 
determined  that  further  action  related  to 
the  disposition  of  nuclear  material  is 
subject  to  the  NEPA  process.  Non-safety 
related  facility  operations  have 
remained  shut  down,  with  the  exception 
of  plutonium-238  processing  associated 
with  the  support  of  NASA  missions. 

As  a  result  of  these  shutdowns,  the 
canyons  and  the  reactor  fuel  and  target 
storage  basins  2  have  a  large  inventory  of 
in-process  solutions,  fuel  assemblies, 
and  targets.  This  inventory  includes 
materials  containing  a  wide  variety  of 
special  isotopes  (plutonium-239, 
uranium-235,  plutonium-242, 
americium-243,  curium-244, 
neptunium-237,  etc.).  There  are 
approximately  100,000  gallons  of  in- 
process  solutions  in  storage  and 
approximately  200  metric  tons  of  spent 
fuel  and  targets  in  storage. 

In  addition  to  the  above  solutions  and 
targets,  there  are  over  90,000  gallons  of 
uranyl  nitrate  hexahydrate  (UNH)  stored 
in  tanks  outside  the  facility.  The  UNH 
contains  the  uranium-235  recovered 
from  the  processing  of  hiel  from  SRS 
production  reactors,  and  DOE,  domestic, 
and  foreign  research  reactors. 

There  are  also  approximately  35,000 
55-galion  drums  of  uranium-238  fknown 
as  "depleted  uranium")  oxide  stored  on 
the  site.  This  material  is  the  product  of 


processing  the  targets  from  which 
plutonium-239  is  recovered. 

For  some  solutions  (e.g.,  enriched 
uranium  and  americiura/curium)  no 
conversion  capabiUty  exists. 
Conversion,  stabilization,  or  disposition 
options  must  be  developed  for  such 
solutions. 

DOE  has  established  a  Secretarial  task 
force  to  evaluate  disposition  of  surplus 
nuclear  materials  stored  at  various 
locations  within  the  weapons  complex. 
Until  disposition  decisions  are  made 
(approximately  5  years),  some  of  the 
materials  at  SRS,  due  to  their  form  or  to 
the  condition  in  which  they  are 
currently  maintained,  could  represent 
an  unreasonable  risk  to  public  and 
worker  health  and  safety  or  an 
unreasonable  risk  to  the  environment. 
For  example,  the  aluminum  cladding  on 
some  of  the  targets  is  deteriorating  due 
to  corrosion.  As  the  cladding  corrodes, 
highly  radioactive  material  is  exposed  to 
the  water  in  the  storage  basin.  Some  of 
this  material  is  released  into  the  water, 
which  can  result  in  increased  worker 
exposures  and  environmental  releases. 
Another  example  of  material  that  could 
present  an  unreasonable  risk  is  stored 
solutions  containing  plutonium,  other 
transuranic  elements,  and  uranium. 
These  solutions  require  continuing 
vigilance  to  assure  their  continued  safe 
storage  and  to  avoid  potentially  severe 
radiological  impacts  should  an  accident 
occur. 

Additionally,  DOE  wants  to  reduce 
the  cost  of  maintaining  and  storing  these 
nuclear  materials.  The  cost  to  maintain 
just  the  SRS  canyons,  with  their  current 
inventory  of  material,  is  about  $300 
million  a  year.  These  costs  could  be 
reduced  through  consolidation, 
conversion,  and  stabilization. 

Proposed  Action 

The  Department  proposes  to  stabilize 
nuclear  materials  currently  stored  at  the 
SRS  that  are  in  a  condition  that  may  not 
be  safe  over  the  time  that  is  necessary 
to  make  decisions  regarding  their  long- 
term  disposition  (approximately  5 
years).  The  EIS  will  evaluate  and 
identify  which  nuclear  materials  should 
be  stabilized  because  of  a  health,  safety, 
or  environmental  concern  related  to  the 
condition  of  the  material. ^ 

The  Department  also  proposes  to 
convert  to  a  useable  form  those 


i  There  are  several  storage  basins  currently  in  use. 
These  are  the  K-.  L-.  and  P-Reaclor  basins,  the 
Receiving  Basin  for  Off-sile  Fuels  (RBOF)  located  in 
H-Area,  and  the  Canyon  receiving  basins. 


1  If  at  any  time  during  the  course  of  preparing  the 
environmental  impact  statement  the  Department 
were  to  determine  that  an  emergency  condition 
such  at  unreasonable  risk  to  public  or  worker 
health  and  safety  or  the  envirorunent  exists  with 
respect  to  any  of  the  unstable  materials,  the 
Department  would  take  action  to  respond 
immediately  to  the  situation  and  consult  with  the 
Council  on  Environmental  Quality  regarding 
alternative  arragements  for  compliance  with  NV.F  \ 
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materials  for  which  a  programmatic 
need  exists.  These  materials  are  used  in 
rtf^earch  and  development  programs. 
Spw.ifically,  DOE  has  identified  a  need 
for  additional  plutonium-242,  and 
proposes  to  convert  the  existing 
inventor\'  of  that  material  at  SRS  from 
a  solution  to  an  oxide.  In  addition,  if 
during  the  development  of  this  EIS,  a 
programmatic  need  is  identified  for 
neptuniiim-237.  americium-243,  or 
curium-244,  this  material  will  also  be 
proposed  for  conversion  to  a  useable 
form.  Any  programmatic  need  for 
americium-243  and  curium-244  could 
not  be  satisfied  until  conversion 
technology  is  developed. 

Alternatives  Proposed  for 
Consideration 

DOE  will  examine  various  methods  to 
accomplish  stabilization.  Based  on 
current  information,  the  preferred 
alternative  for  some  of  these  materials, 
(e.g..  in-process  liquids)  would  be  to 
operate  the  canyon  facilities  (including 
FB-Line  and  HB-Line,  Phases  I  and  II) 
only  as  may  be  necessary-  for 
stabilization,  and  then  to  place  the 
facilities  in  a  standby  condition.  For 
some  materials,  (e.g.,  americium  and 
curium  solutions)  the  Department 
currently  has  no  preferred  alternative, 
and  the  EIS  will  assist  the  Department 
in  identifying  a  preferred  alternative. 
The  Department  solicits  public 
participation  in  identifying  and 
evaluating  alternatives.  Alternatives 
could  include  dry  storage,  new  wet 
storage,  and  processing  for  vitrification 
without  chemioil  separation. 
Alternatives  to  the  conversion  of 
material  required  for  programmatic 
needs  have  not  been  identified. 
Consistent  with  NEPA's  requirement 
that  the  "no  action"  alternative  be 
considered.  DOE  will  evaluate  the 
environmental  impacts  of  continuing  to 
manage  all  materials  in  their  current 
form  until  decisions  regarding 
disposition  are  made. 

Material  Inventory  Evaluation  Criteria 

DOE  proposes  to  evaluate  the 
mventory  of  nuclear  materials  at  the 
SRS  and  place  the  material  into  one  of 
three  categories.  These  categories  are: 
(1)  Materials  that  may  warrant  near-term 
stabilization  in  order  to  maintain  the 
health  and  safety  of  workers  and  the 
public  and  to  maintain  environmental 
quality;  (2)  material  for  which  there  is 
still  a  programmatic  need;  and  (3) 
materials  for  which  there  is  currently  no 
designated  programmatic  need  and 
which  are  already  in  a  stable  form.  DOE 
proposes  to  use  the  following  criteria  to 
categorize  material  that  warrants  near- 
term  stabilization  and  solicits  public 


comments  on  how  these  criteria  may  be 
further  refined: 

1.  Materials  which,  without 
stabilization,  would  present  a  near-term 
(i.e.,  approximately  5  years)  risk  of 
increasing  worker  radiation  exposure  or 
exposure  to  hazardous  materials  by  an 
amount  that  is  not  insignificant. 

2.  Materials  which,  without 
stabilization,  would  present  a  near-term 
risk  of  a  release  of  radioactive  or 
hazardous  material  to  the  public  or  the 
environment  that  is  not  insignificant. 

3.  Materials  for  which  stabilization  or 
use  of  an  alternative  storage  method 
will,  in  the  near-term,  reduce  the  degree 
of  hazard  presented  by  the  material  in 
its  current  form  by  an  amount  that  is  not 
insignificant. 

4.  Material  for  which  stabilization  in 
the  near-term  would  reduce  the 
generation  of  radioactive  waste  by  an 
amount  that  is  not  insignificant. 

DOE  intends  that  decisions  regarding 
which  materials  merit  near-term 
stabilization  will  be  based  exclusively 
on  the  risk  they  pose  to  the  safety  and 
health  of  workers  or  the  public,  or  to  the 
environment.  Although  DOE  expects  to 
realize  some  maintenance  related  cost 
savings  by  stabilizing  at-risk  materials, 
DOE  does  not  intend  to  consider 
economics  as  a  criterion  in  the 
categorization  process.  That  is,  DOE 
does  not  propose  to  process  materials 
that  DOE  determines,  after  public  input, 
will  remain  stable  until  decisions 
regarding  disposition  can  be  made,  even 
if  it  were  judged  to  be  cost  effective  to 
process  them  in  conjunction  with 
materials  to  be  stabilized. 

EXDE  solicits  public  comments  on  the 
criteria  and  approach  described  above. 

Identification  of  Environmental  and 
Other  Issues 

DOE  has  identified  the  following 
issues  for  analysis  for  proposed  and 
alternative  actions  in  the  EIS. 


Environmental  Issues 

1.  Public  and  Worker  Safety.  Health 
Risk  Assessment — Radiological  and 
nonradiological  impacts,  including 
projected  effects  on  workers  and  the 
public  from  normal  operations  and 
potential  accidents. 

2.  Waste  Management — The  impact 
on  the  generation,  treatment,  storage, 
and  disposal  of  high-level  radioactive 
waste,  low-level  radioactive  waste, 
transuranic  (TRU)  waste,  hazardous 
waste,  and  mixed  waste  on  new  and 
existing  onsite  waste  management  and 
storage  facilities.  The  EIS  will  describe 
the  types  and  quantities  of  waste  that 
would  be  generated  by  implementation. 
It  will  not  consider  specific  waste 
disposal  alternatives  (e.g.,  a  comparison 


of  the  impacts  caused  by  the  treatment 
and  interim  storage  of  vitrified 
reprocessing  waste  with  those  caused  by 
the  treatment  and  interim  storage  of 
unprocessed  forms).  These  will  be 
evaluated  in  the  SRS  waste  management 
EIS. 

3.  Regulatory-  Compliance — A 
determination  of  the  status  of 
compliance  with  all  applicable  Federal, 
state,  and  local  statutes  and  regulations; 
required  Federal  and  state 
environmental  consultations  and 
notifications;  and 

DOE  Orders  on  waste  management, 
including  waste  minimization 
initiatives,  and  environmental 
protection. 

4.  Air  Quality— Potential  effects  on  air 
quality  from  radiological  and 
noru-adiological  emissions. 

5.  Water  Resources — Effects  on  the 
quality  and  the  quantity  of  ground-  and 
surface-water  resources,  including 
wetlands,  and  on  downstream  water 
users. 

6.  Onsite  Transportation — Impacts  on 
the  onsite  workers  and  transportation 
systems  resulting  from  transportation  of 
raw  materials,  supplies,  equipment, 
products,  and  wastes  for  both  routine 
transportation  and  accident  scenarios. 

7.  Socioeconomic — Socioeconomic 
impacts  in  the  SRS  area. 

Related  NEPA  Reviews 

The  following  is  a  list  of  existing  or 
forthcoming  NEPA  documentation 
related  to  materials  or  activities  at  SRS. 

Savannah  River  Site  Waste 
Management  EIS 

DOE  will  shortly  announce  its  intent 
to  prepare  an  EIS  on  waste  management 
activities  at  the  SRS.  The  purpose  of  the 
EIS  is  to  provide  a  basis  for  DOE  to 
select  a  sitewide  strategic  approach  to 
managing  present  and  future  SRS  waste 
generated  as  a  result  of  ongoing 
operations,  environmental  restoration 
activities,  transition,  and 
decontamination  and  decommissioning 
activities.  The  EIS  will  address,  at  a 
minimum,  the  generation, 
minimization,  treatment,  storage,  and 
disposal  of  low-level  waste,  liquid  high- 
level  waste,  nonradioactive  hazardous 
waste,  mixed  waste,  and  transuranic 
waste. 

PEIS  for  Waste  Management 

DOE  has  published  a  Notice  of  Intent 
(NOI)  to  prepare  a  Programmatic  EIS  on 
Environmental  Restoration  and  Waste 
Management  (EM  PEIS)  (55  FR  42633, 
October  22, 1990).  An  Implementation 
Plan  for  this  PEIS  was  published  in 
February  1994.  A  draft  PEIS  is  currently 
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expected  to  be  issued  by  September 
1994. 

EIS  for  Programmatic  Spent  Nuclear 
Fuel  Management  and  Idaho  National 
Engineering  Laboratory  (INEL) 
Environmental  Restoration  and  Waste 
Nfanagement 

This  EIS  is  currently  in  preparation 
and  will  include,  among  other  issues,  a 
programmatic  analysis  for  the 
transportation,  receipt,  processing  and 
storage  of  spent  nuclear  fuel,  including 
consideration  of  sites  other  than  INEL. 
SRS  is  one  of  the  alternative  sites  being 
evaluated. 

Environmental  Assessment  (EA)  for  HB- 
Line  Operation 

HB-Line  is  currently  operating  to 
provide  plutonium-238  for  future  space 
missions.  In  July  1991,  DOE  issued  an 
Environmental  Assessment  for 
Radioisotope  Heat  Source  Fuel 
Processing  and  Fabrication,  DOE/EA- 
0534.  Based  on  the  analysis  in  the  EA, 
DOE  determined  that  the  proposed 
action,  which  included  operation  of  HB- 
Line  Phases  I  and  III,  does  not 
significantly  affect  the  quality  of  tlie 
human  environment.  DOE  issued  a 
Finding  of  No  Significant  Impact 
(FONSI)  on  July  21,  1991;  the  FONSI 
was  published  in  the  Federal  Register 
on  July  25,  1991  (56  FR  34057).  As  part 
of  a  negotiated  court  settlement,  DOE  is 
preparing  an  additional  EA  that  will 
examine  impacts  of  operating  HB-Line 
Phases  I  and  III  beyond  those  activities 
currently  underway.  The  cumulative 
impacts  of  operation  of  HB-Line  Phases 
I  and  III  in  conjunction  with  the 
proposed  action  and  alternatives  will  be 
addressed  in  this  nuclear  materials 
interim  management  EIS. 

EA  and  EIS  for  Foreign  Research 
Reactor  Spent  Fuel 

DOE  is  preparing  an  EIS  on  the 
proposed  adoption  and  implementation 
of  a  policy  for  the  acceptance  of  up  to 
15.000  spent  nuclear  fuel  elements  from 
foreign  research  reactors.  This  EIS  is 
scheduled  to  be  completed  by  the  end 
of  June  1995.  In  the  interim,  to  meet  the 
needs  of  certain  foreign  research  reactor 
operators  and  to  avoid  failure  of  a  key 
United  States  nuclear  nonproliferation 
objective,  DOE  proposes  to  accept  a 
small  number  of  foreign  research  reactor 
spent  fuel  elements  for  storage  at  an 
existing  SRS  wet  storage  facility.  DOE 
has  prepared  and  has  issued  for  public 
comment,  a  draft  EA  (February  1994)  to 
evaluate  the  environmental  impact  of 
this  proposed  interim  action. 


Canyon  Ventilation  Upgrade  EIS 

On  March  20,  1992,  EXDE  published 
an  NOI  to  prepare  an  EIS  for  the 
upgrade  of  canyon  exhaust  systems  at 
SRS  (57  FR  9693).  An  Implementation 
Plan  was  issued  in  January  1993.  The 
scope  of  the  upgrade  is  being 
substantially  reduced  and  DOE  is 
presently  evaluating  what  level  of 
analysis  is  required  under  NEPA,  as  a 
result  of  the  change  in  scope. 

EA  for  Plutonium  Storage  in  Building 
247-F  Vault 

DOE  is  preparing  an  environmental 
assessment  to  evaluate  the  impacts  of 
consohdating  certain  stable  plutonium 
materials  for  interim  storage  into  an 
existing  vault  located  in  Building  247- 
F  at  the  SRS.  The  EA  will  evaluate  the 
consolidated  storage  of  plutonium 
materials  currently  stored  at  several 
locations  on  the  SRS. 

EISs  for  Reactor  Operation 

DOE  has  published  two  Final  EISs  on 
nuclear  reactor  operation  at  SRS:  L- 
Reactor  Operation,  IX)E/EIS-0108, 
1984,  and  Continued  Operation  of  K-, 
L-.  and  P-Reactors  (ROEIS),  DOE/EIS- 
0147, 1990.  DOE  stated  in  the  Final 
ROEIS  that  it  will  prepare  an  EIS  "that 
includes  more  detail  on  the 
environmental  impacts  of  support 
facihties."  The  EIS  addressed  by  this 
NOI  partially  fulfills  that  commitment. 

Reconfiguration  PEIS 

On  July  23.  1993,  DOE  pubhshed  a 
revised  Notice  of  Intent  to  prepare  a 
PEIS  for  reconfiguration  of  its  nuclear 
weapons  complex  (56  FR  39528)  due  to 
nuclear  weapons  stockpile  reductions. 
The  Department  is  reviewing  the 
reconfiguration  alternatives  based  on 
scoping  comments  resulting  from  public 
review  of  the  revised  Notice  of  Intent 
and  budget  projections.  The  results  of 
this  reviewvvill  be  presented  in  a 
revised  Implementation  Plan  that  will 
replace  the  earlier  (February  1992) 
Implementation  Plan.  The  SRS  will  be 
analyzed  as  a  candidate  site. 

Related  Publications 

The  following  recent  publications  are 
available  in  the  public  reading  rooms 
listed  at  the  end  of  the  Public  Scoping 
Meetings  section  of  this  NOI.  These 
publications  deal  with  nuclear  material 
management  issues  and  provide  current 
information  on  the  environmental 
impact  of  SRS  operations: 
Office  of  Technology  Assessment,  1993. 

Dismantling  the  Bomb  and  Managing 

the  Nuclear^Materials.  OTA-0-572. 

Washington,  DC  U.S.  Government 

Printing  Office. 


National  Academy  of  Sciences,  1994. 
Management  and  Disposition  of 
Excess  Weapons  Plutonium.  National 
Academy  Press,  Washington,  DC. 

Spent  Fuel  Working  Group,  1993. 
Inventory  and  Storage  of  the 
Department's  Spient  Nuclear  Fuel  and 
Other  Reactor  Irradiated  Nuclear 
Materials  and  Their  Environmental, 
Safety,  and  Health  Vulnerabilities. 
U.S.  Department  of  Energy. 
Washington,  DC. 

Westinghouse  Savannah  River 
Company,  1993.  Savannah  River  Site 
Environmental  Report  for  1992, 
VVSRC-TR-93-075.  Savannah  River 
Site,  Aiken,  South  Carolina. 

Issued  in  Washington,  DC,  this  11th  day  of 
March  1994. 

Tara  OTooIe,  M.D.,  M.P.H., 
Assistant  Secretary.  Environment,  Safety  and 
Health. 
|FR  Doc.  94-6258  Filed  3-16-94;  8:45  am| 

BILUNG  CODE  ft450-01-P 


Alaska  Power  Administration 

Snettisham  Surplus  Power  Marketing 
Plan 

AGENCY:  Alaska  Power  Administration, 
Department  of  Energy. 
ACTION:  Final  surplus  power  marketing 
plan  and  call  for  application  for  power. 

SUMMARY:  The  final  marketing  plan  for 
the  sale  of  surplus  energy  from  the 
Snettisham  Project  is  published  herein 
together  with  a  discussion  of  the  issues 
raised  during  the  public  comment 
process.  Alaska  Power  Administration 
(APA)  published  the  Draft  Surplus 
Power  Marketing  Plan  on  January  7, 
1994  (59  FR  1013),  to  start  the  process 
to  establish  allocations  of  surplus 
energy  and  surplus  energy  sales 
contracts  for  the  Snettisham  Project.  The 
Marketing  Plan  is  fully  compatible  with 
the  Department  of  Energy's  legislative 
proposal  for  APA  divestiture  which  is 
currently  undergoing  Congressional 
consideration. 

DATES:  Applications  for  an  allocation  of 
surplus  energy  must  be  received  in 
APA's  Headquarters  Office  by  the  close 
of  business  on  May  6,  1994.  See  section 
II  for  further  details. 
ADDRESSES:  Applications  for  an 
allocation  of  surplus  energy  should  be 
submitted  to  Mr.  Michael  Deihl,  Alaska 
Power  Administration,  2770  Sherwood 
Lane,  Suite  *2B,  Juneau,  AK  99801. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Willis,  Alaska  Power 
Administration,  P.O.  Box  020889, 
Juneau.  AK  99802-0889,  (907)  586- 
6963. 
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SUPPLEMENTARY  INFORMA-DOH: 

Draft  Surplus  Marketing  Plan — 
Snettisham  Project 

/.  Background 

APA  published  the  Draft  Surplus 
Power  Marketing  Plan  in  the  Federal 
Register  on  January  7.  1994  (FR  59 
1013).  A  public  information  and 
comment  forum  was  held  January  18. 
1994.  Written  comments  were  accepted 
until  February  7. 1994.  Two  written 
comments  were  received.  A  discussion 
of  the  comments  is  presented  in  section 

III. 

APA  has  considered  the  comments 
received  and  is  publishing  herein  the 
Final  Surplus  Power  Marketing  Plan. 
This  Federal  Register  notice  also 
formally  invites  requests  for  allocation 
of  surplus  energy  in  accordance  with 
the  plan.  Based  on  the  provisions  of  the 
Plan,  APA  will  then  allocate  surplus 
energy  and  sign  contracts  with 
customers  receiving  allocations. 

An  Environmental  Assessment  was 
prepared  for  these  power  marketing 
activities  and  a  Finding  of  No 
Significant  Impact  was  issued  by  the 
Department  of  Energy. 

//  Application  Procedures 

APA  formally  invites  requests  for 
allocations  of  surplus  energy  from  the 
Snettisham  Project  from  qualit~ied 
applicants.  Applicants  should  advise 
.\PA's  Administrator  in  writing  of  their 
requests.  VVntten  requests  must  be 
received  at  the  APA  Headquarters  Office 
at  2770  Sherwood  Lane,  Suite  »2B. 
Juneau,  AK  99801.  by  the  close  of 
business  on  May  6,  1994.  Applicants 
must  identify  the  amount  of  energy 
dttsired. 

///.  Discussion  of  Public  Comments  and 
Summary  of  Revisions 

APA  received  two  written  comments 
on  the  Draft  Surplus  Power  Marketing 
Pian.  The  points  raised  in  the  comments 
are  discussed  below. 

1.  Comment:  As  originally  proposed, 
a  "major  industrial  load"  would  have 
been  one  which  was  not  currently  a  firm 
customer  of  .\EL&P.  does  not  conduct 
utility  type  operations,  and  which  has 
the  capability  to  meet  its  own  energy 
requirement  in  the  absence  of 
Snettisham  energy. 

Both  commentators  objected  to  the 
definition  excluding  a  potential  major 
industrial  load,  such  as  a  mine,  simply 
because  it  is  presently  a  firm  customer 
of  AEL&P  for  a  small  amount  of  firm 
energy  used  at  an  office  facility.  They 
proposed  that  the  definition  be  changed 
so  as  not  to  preclude  such  loads. 

One  commentator  suggested  that  the 
definition  be  strengthened  as  to  the 


requirement  for  being  able  to  meet  its 
own  energy  requirement.  They  pointed 
out  that  a  qualified  load  should  be  able 
to  meet  its  own  beseload  energy 
requirement  rather  than  its  peak 
requirements  or  its  requirement  during 
intermittent  curtailment  of  Snettisham 
energy. 

Discussion:  APA  believes  these 
suggestions  clarify  the  intent  of  the 
marketing  plan.  As  revised,  a  major 
industrial  load  is  one  which  does  not 
conduct  utihty-type  operations  and 
whose  major  load  is  not  currently 
served  as  a  firm  load  by  AEL&P.  The 
major  industrial  load  must  also  have  the 
capability  to  meet  its  own  baseload 
energy  requirement  in  the  long-term 
absence  of  Snettisham  energy. 

2.  Comment:  One  commentator  felt 
that  there  was  apparently  a  conflict 
between  the  provision  in  section  C  that 
"entities  receiving  an  allocation  of 
Snettisham  resources  will  be  offered  an 
electric  service  contract  .  .  ."  and  the 
provision  in  section  B.3.  that 
"allocations  will  be  made  to  AEL&P." 
They  asked  for  clarification  as  to 
whether  a  major  industrial  load  would 
enter  into  a  contract  with  APA,  with 
AEL&P,  or  with  both. 

Discussion:  Potential  surplus  energy 
customers  are  encouraged  to  work 
directly  with  AEL&P.  In  this  case, 
AEL&P  will  make  the  request,  the 
allocation  will  be  to  AEL&P.  and  the 
contract  will  be  between  APA  and 
AEL&P.  The  major  industrial  customer 
and  AEL&P  will  presumably  have  their 
owm  contractual  arrangements.  As 
indicated  in  the  plan,  if  service  through 
AEL&P  is  demonstrated  to  be  infeasible, 
then  APA  will  consider  an  allocation 
and  contract  directly  with  the  major 
industrial  customer. 

3.  Comment:  The  contracts  for  surplus 
energy  should  not  only  include 
assurance  that  the  allocation  will 
continue  after  divestiture  with  APA,  but 
that  the  rates  charged  for  energy  will 
continue  also. 

Discussion:  The  contracts  will  contain 
language  to  assure  that  the  allocation 
continues,  but  will  not  contain  language 
which  binds  the  new  owner  to  a  given 
rate  structure.  The  existing  purchase 
agreement  for  Snettisham  was 
negotiated  to  assure  only  that 
allocations  would  continue,  but  that  the 
new  owner  would  set  their  own  rates. 
The  contracts  will  not  "guarantee"  rates 
for  APA,  but  will  allow  APA  to  adjust 
rates  within  its  ov»m  procedures  and 
guidelines.  This  has  been  clarified  in 
the  final  plan. 

4.  Commenf;  The  allocation 
reservation  fee  should  be  refundable  to 
the  extent  that  allocated  energy  is  not 


made  available  for  taking  during  the 
year. 

Discussion:  This  has  been  clarified  in 
the  final  plan. 

5.  Comment:  APA  should  not  allocate 
energy  among  competing  applicants  by 
dividing  it  equally,  but  should  be  made 
some  other  way,  such  as  proportionate 
to  the  size  of  the  reque.sts.  or  by  benefit 
to  the  local  economy,  etc. 

Discussion:  There  are  any  number  of 
ways  to  allocate  a  limited  resource.  APA 
expects  that  if  there  are  competing 
requests  for  allocation,  they  will  all  be 
in  excess  of  the  resource  available  ajid 
they  will  all  be  based  on  estimates  of 
future  loads  rather  than  historic  use.  For 
this  reason  APA  will  divide  the  resource 
equally  as  explained  in  the  pian. 

rv.  Final  Surplus  Power  Marketing  Plan 

A.  Conditions  for  Allocation 

Allocations  of  surplus  energy  will  be 
made  in  accordance  with  the  provisions 
of  the  Marketing  Plan.  These  provisions 
include: 

1.  No  energy  will  be  allocated  for 
export  outside  the  Juneau  market  area 
(that  is,  the  AEL&P  service  territory) 
without  firm  plans  and  commitment  to 
finance  and  build  the  necessary 
transmission  facilities. 

2.  In  allocating  surplus  energy.  APA 
will  give  preference  to  public  bodies 
and  cooperatives  who  conduct  utility- 
type  operations. 

3.  Surplus  energy  not  allocated  to 
preference  customers  may  be  available 
to  serve  major  industrial  loads.  For  this 
marketing  plan,  a  major  industrial  load 
is  one  which  does  not  conduct  utility- 
type  operations  and  whose  major  load  is 
not  currently  served  as  a  firm  load  by 
AEL&P.  The  major  industrial  load  must 
also  have  the  capability  to  meet  its  own 
baseload  energy  requirement  in  the 
long-term  ab.sence  of  Snettisham  energy. 
Major  industrial  loads  are  encouraged  to 
work  directly  with  AEL&P  so  that 
AEL&P  can  request  an  allocation  to 
serve  their  needs.  In  this  case, 
allocations  will  be  made  to  AEL&P.  APA 
will  consider  requests  for  direct  service 
of  major  industrial  loads  only  if  it  is 
demonstrated  that  service  through  the 
utility  is  infeasible. 

B.  Contract  Provisions 

Entities  receiving  an  allocation  of 
Snettisham  resources  will  be  offered  an 
electric  service  contract  which  will 
include  the  following  provisions: 

1.  Contracts  will  be  for  a  period  of  20 
years  or  less  beginning  at  contract 
execution.  Contracts  for  less  than  20 
years  may  include  an  option  to  extend 
the  period  up  to  a  total  length  of  20 
years.  Contracts  will  be  compatible  with 


Federal  Register  /  Vol.  59,  No.  52  /  Thursday,  March  17,  1994  /  Notices 


12593 


the  proposed  APA  divestiture.  Contracts 
will  contain  language  guaranteeing  the 
continuation  of  the  allocation  after 
divestiture. 

2.  Surplus  energy  will  be  marketed  at 
the  Snettisham  firm  rate.  The  rate  is 
presently  3.21  cents/kwh  and  is  subject 
to  periodic  review  and  adjustment. 

3.  The  contractor  will  be  required  to 
sign  a  contract  within  270  days  of  APA 's 
letter  granting  an  allocation. 

4.  In  order  to  reserve  the  allocation, 
the  contractor  will  be  required  to 
deposit  10%  of  the  expected  cost  of  the 
following  year's  energy  with  APA.  If  the 
allocated  energy  is  taken  during  the 
year,  the  deposit  will  be  credited  toward 
the  cost  of  the  energy.  To  the  extent  that 
energy  is  available  for  delivery,  if  the 
allocation  is  not  completely  taken  the 
deposit  is  non-refundable.  In  any  year, 
energy  reserved  in  this  way  but  not 
taken  by  the  contractor  may  be  marketed 
by  APA.  In  any  case,  an  applicant  mu.st 
be  ready,  willing,  and  able  to  take  initial 
delivery  of  power  by  January  1.  1997  or 
the  allocation  will  be  withdrawn  and 
the  energy  reallocated. 

5.  If  the  contractor  has  not  committed 
to  a  20-year  contract,  the  contractor  will 
be  required  to  pay  a  one-time,  non- 
refundable payment  within  30  days  after 
contract  execution.  This  payment  will 
be  based  on  3%  of  the  average  estimated 
annual  energy  delivery  during  the  years 
between  the  end  of  the  contract  period 
and  the  20-year  period  times  each  year 
less  than  20  years. 

C.  Amount  Available  for  Allocation 

Firm  energy  output  (energy  available 
9  years  out  of  10)  from  the  Snettisham 
Project  is  estimated  at  275  gwh/year. 
Secondary  energy  is  estimated  to  vary 
from  0  to  100  gwh/year  and  average 
around  50  gwh/year.  This  invitation  is 
for  requests  for  allocation  for  energy  that 
is  surplus  to  the  needs  of  the  Juneau 
community.  An  estimate  of  that  need  is 
shown  in  the  table  below.  Applicants 
must  be  aware  that  these  are  only 
estimates  and  that  the  amount  of  energy 
required  by  the  community  may  vary 
from  these  projections.  In  the  event  that 
there  are  competing  requests  from 
qualified  applicants,  the  surplus  energy 
will  be  divided  equally  among  the 
applicants  up  to  their  maximum 
request. 


Water  commu- 
nrty  energy  sur- 
plus: year 

Estimated 
requirement 

Estimated 
available 

1994  

232 
242 
250 
255 
258 
259 

93 

1995  

83 

1996     

75 

1997  

70 

1998  

67 

1999  

66 

Water  commu- 
nity energy  sur- 
plus: year 

Estimated 
requirement 

Estimated 
available 

2000  

2001   

2002  

2003  

2004  

2005  

2006  

2007  

2008  

2009  

2010  

2011   

260 
263 
264 
266 
267 
270 
271 
274 
275 
277 
278 
281 
282 
285 

65 
62 

61 
59 
58 
65 
54 
51 
50 
48 
47 
44 

2012  

43 

2013  

40 

Issued  at  Juneau,  Alaska;  February  24, 
1994. 

Lloyd  A.  Linke, 

Director,  Power  Division. 

|FR  Doc.  94-6259  Filed  03-1&-94;  8:45  am) 

BILLING  CODE  MM-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP93-99-000] 


Colorado  Interstate  Gas  Co. 
Settlement  Conference 


Informal 


March  11,  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  VVednesdav, 
March  23,  1994,  at  10  a.m.,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  settlement  in  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-6195  Filed  3-16-94;  8:45  am] 

BILLING  CODE  <717-01-M 


[Docket  No.  OR94-6-000] 
Gaviota  Terminal  Co.;  Complaint 

March  11,1994. 

Take  notice  that  on  February  28.  1994, 
The  Producer  Group  filed  a  complaint 
with  the  Commission  concerning  the 
February  4.  1994  tariff  filing  made  by 
Gaviota  Terminal  Co.  (Gaviota),  with  a 
proposed  effective  date  of  February  14, 
1994.  The  Producer  Group  complains 
that  the  failure  of  Gaviota  to  file  a  tariff 


prior  to  February  4,  1994  was  in 
violation  of  the  Interstate  Commerce  Act 
for  which  appropriate  sanctions  should 
be  provided. 

The  Producer  Group  states  that 
Gaviota  has  been  operating  since  June 
1991.  and  had  not  submitted  a  tariff  to 
the  Commission  until  it  made  its 
February  4, 1994  filing,  notwithstanding 
that  it  is  an  interstate  oil  transportation 
company  subject  to  the  terms  of  the 
Interstate  Commerce  Act.  The  Producer 
Group  states  that  oil  pipelines,  such  as 
Gaviota,  are  obligated  to  file  their 
jurisdictional  rates  for  the  Commission's 
examination,  and  that  Gaviota,  for 
almost  three  years,  provided  oil 
transportation  service  without  a  tariff 
being  on  file. 

The  Producer  Group  requests  the 
Commission  to  establish  a  reasonable 
rate  for  the  period  during  which  Gaviota 
operated  without  a  tariff  and  to  order 
refunds  for  any  past  payments  in  excess 
of  that  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street. 'NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  11.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  April  11.  1994. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
IFR  Doc.  94-6192  Filed  3-16-94;  8:45  ami 

BILLING  CODE  e717-01-M 


[Docket  No.  RP93-1 7-003) 

Tennessee  Gas  Pipeline  Co.;  Report  of 
Refunds 

March  11. 1994. 

Take  notice  that  on  March  3, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  refund  report  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  which 
Tennessee  states  is  in  accordance  with 
its  Stipulation  and  Agreement 
(Agreement)  filed  on  October  15.  1993, 
and  approved  by  Commission  order 
issued  December  3.  1993. 
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Tennessee  states  that  on  ManJ\  3. 
1994.  it  paid  Equitable  Gas  Company 
(Equitable)  a  refund  of  52,087.859, 
including  interest  computed  according 
to  §  154.67(c)  of  the  Commission's 
n'gulations,  pursuant  to  Article  II  of  the 
.Agreement.  Tennessee  states  that  the 
refund  reflects  the  adjusted  balance  for 
Equitable  in  Schedule  1  of  Tennessee's 
Wori^papers  in  Tennessee's  June  29, 
1QC)2  .\mended  Cosmic  Settlemeot 
compliance  filing,  plus  interest. 

Tennessee  further  states  that  a  copy  of 
the  refund  report  was  sent  to  Equitable 
and  the  state  regulatory  commissions. 

Anv  person  desiring  to  protest  said    - 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  2042fi,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  March  18.  1994. 
Protest  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  \.  Watson,  Jr.. 
Actmg  Sfx:retary 
IFR  ax;.  94-6194  Filed  3-16-94;  8;45  am] 

BJLUNO  CODC  S717-01-M 


[Docket  No.  RP93-1 06-000,  et  al.] 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

.March  11.  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at  10 
a.m.  on  March  16,  1994,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
nbove-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(f.),  or  any  participant  as  defined 
in  18  CFK  385.ld2fb),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intenene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
,385  214). 

For  additional  information  please  contact 
.Michael  D.  Cotleur.  (202)  208-1076,  or 
Arnold  H.  Meltz.  (202)  20ft-2161. 
I.inwood  A.  Watson.  Jr., 
■\ctingS*'(:Ktary 
IFR  Doc.  94-6196  Filed  3--16-»4:  8:45  ami 

3ILUNG  CODE  S717-01-M 


[Docket  No.  RP94-12S-001] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  tn  FERC  Gas  Tariff 

March  11,  1994. 

Take  notice  that  on  March  9, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

Substitute  First  Revised  Sheet  No.  224 
Substitute  First  Revised  Sheet  Na  225 
Substitute  First  Revised  Sheet  No.  226 
Original  Sheet  Na  226A 
Original  Sheet  No.  226B 
Original  Sheet  No.  226C 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Order  issued  March  1. 
1994,  in  Docket  No.  RP94-125,  which 
requires  Texas  Gas  to  refile  tariff  sheets, 
working  papers,  and  other  information 
within  15  days  of  the  order.  Texas  Gas 
also  states  that  the  revised  tariff  sheets 
reflect  direct  billing  of  Account  No.  191 
costs  on  a  demand  and  commodity  basis 
consistent  with  the  Commission's 
February  10,  1994  order  in  Texas  Gas's 
restructuring  proceeding. 

Texas  Gas  further  states  that  copies  of 
the  revised  tariff  sheets  are  being  mailed 
to  Texas  Gas's  affected  former 
jurisdictional  sales  customers  and 
interested  slate  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  18,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
;4cf/ng  Secretary. 
[PR  Doc.  94-6197  Filed  3-16-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


Transcontlrwntat  Gas  Pfpe  Lme  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

[Docket  No.  MT8a-a-010] 

March  11,  1994. 

Take  notice  that  on  March  8, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  Third  Revised 


Sheet  No.  344.  proposed  to  be  effective 
Mart:h  8.  1994. 

TGPL  states  that  the  referenced  tariff 
sheet  has  been  revised  to  reflect  changes 
in  the  list  of  affiliated  marketing 
com.panies  as  a  result  of  the  sale  and 
reorganization  of  certain  assets  by 
Transco  Energy  Company  as  well  as  a 
change  in  the  list  of  directors  shared  by 
TGPL  and  Transco  Gas  Marketing 
Company.  TGPL  states  that  the  tariff 
sheet  has  been  revised  to  reflect  the  fact 
that  TGPL  no  longer  shares  any  building 
or  building  services  with  any  of  its 
affiliated  marketing  companies. 

TGPL  states  that  it  has  also  revised  its 
corporate  code  of  conduct  to  reflect  the 
changes  outlined  above.  In  addition, 
TGPL  states  that  the  requirement  for  the 
contemporaneous  disclosure  of  gas  sales 
and  gas  marketing  information  if  such 
information  is  provided  to  an  affiliate 
was  eliminated  from  TGPL's  corporate 
code  of  conduct  in  accordance  with 
Order  No.  497-E. 

TGPL  states  that  it  is  serving  copies  of 
the  filing  on  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  18, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  a.'"e 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watsoo,  )r.. 
Acting  Secretary. 
(FR  DtK.  94-6189  Filed  J-16-94;  8:45  am] 

BILLING  CODE  87t7-01-«< 

[Docket  No.  MG88-6 1-007] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Filing 

[Docket  No.  MG88-61-007] 

March  11,1994. 

Take  notice  that  on  March  8,  1994, 
Trnnscontinental  Gas  Pipe  Line 
Company  (Transco)  filed  a  revised  Code 
of  Conduct  pursuant  to  Order  No.  497- 
E.> 

Transco  states  that  the  purpose  of  the 
filing  is  to  reflect  certain  changes  in 


'  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  KR  243  danuary  4.  19<)4), 
65  FERC  1  61 .381  (December  23,  1993). 
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accordance  with  Order  No.  497-E  and 
certain  organizational  and  personnel 
changes  at  Transco. 

Transco  states  that  copies  of  this  filing 
have  been  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  B25 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  (15  days  after  issuance). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\e  to  make  protestanfs  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
|FR  Doc.  94-6190  Filed  3-16-94;  8:45  ami 

BILLING  COD€  e717-01-M 

[Docket  No.  RP92-1 37-023] 

Transcontirwntal  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

March  11,  1994. 

Take  notice  that  on  March  8.  1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  submitted  for  filing 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1. 
which  tariff  sheets  are  enumerated  in 
Appendix  A  to  the  filing.  The  tariff 
sheets  are  proposed  to  be  effective  as  set 
forth  in  .Appendix  A  to  the  filing. 

TGPL  states  that  on  May  3,  1993  it 
submitted  a  Settlement  in  the  referenced 
proceeding  which,  among  other  things, 
resolved  cost-of-ser\'ice.  cost  allocation, 
rate  design  and  throughput  mix  for  the 
period  September  1,  1992  (the  effective 
date  of  Docket  No.  RP92-137)  through 
October  31,  1993  (the  date  immediately 
preceding  the  November  1.  1993 
effective  date  of  TGPL's  Order  No.  636 
restructuring).  On  November  4.  1993  the 
Commission  issued  an  order  approving 
the  Settlement  (November  4  Order). 

TGPL  states  that  the  tariff  sheets 
submitted  in  the  instant  filing  reflect  the 
settlement  rates  approved  by  the 
November  4  Order  updated  to 
incorporate  tracker  filings  made 
subsequent  to  the  date  the  Settlement 
was  filed  (i.e.  subsequent  to  May  3, 
1993).  The  purpose  of  those  filings  was 


to  track,  under  certain  TGPL  rate 
schedules,  rate  changes  made  effective 
by  upstream  providers  of  storage  and 
transportation  services.  TGPL  states  that 
Appendix  B  to  the  filing  includes 
workpapers  which  support  the 
derivation  of  TGPL's  settlement  rates  for 
those  services  affected  by  the 
aforementioned  tracker  filings.  Also. 
TGPL  has  revised  its  historical 
imbalance  tariff  provisions  (section  5.8 
of  Rate  Schedules  FT  and  IT)  consistent 
with  the  directives  set  forth  in  the 
November  4  Order. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers. 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  18.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
jFR  Doc.  94-6193  Filed  3-16-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement", 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/IA(EU}-73  for 
the  transfer  of  69.510  kilograms  of 
uranium  containing  7.401  kilograms  of 
the  isotope  uranium-235  (10.65  percent 
average  enrichment)  from  the  Federal 
Republic  of  Germany  to  Japan  for 


fabrication  of  fuel  elements  for  the  High 
Temperature  Reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  D.C  on  March  11. 
1994. 

Edward  T.  Fei. 

Acting  Director.  Office  of  Nonproliferation 

Policy.  Office  of  Arms  Control  and 

Nonproliferation. 

|FR  Doc.  94-6257  Filed  3-16-94;  8:45  am] 

BILLING  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4851-2] 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
Determinations 

AGENCY:  United  States  Envirorunental 
Protection  Agency. 

ACTION:  Notice  of  final  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  February  1. 
1993  and  January  31,  1994,  the  United 
States  Environmental  Protection  Agency 
(EPA)  Region  n  Office,  issued  2  final 
determinations,  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  issued  5  final 
determinations,  and  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE)  issued  2  final 
determinations  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations 
codified  at  40  CFR  52.21. 
DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPt-EMENTARY 
INFORMATION) 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  N.  Stance  of  the  Permitting  and 
Toxics  Support  Section.  Air  Compliance 
Branch.  Division  of  Air  And  Waste 
Management.  U.S.  Environmental 
Protection  Agency  Region  II  Office.  26 
Federal  Plaza,  room  505.  New  York. 
New  York  10278.  (212)  264-4726. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II,  the  NYSDEC.  and  the  NJDEPE  have 
made  final  PSD  determinations  relative 
to  the  source  listed  below: 
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Name 


Mayflower  Energy  Partners, 
LP. 

Abtx5tt   Puerto   Pico   Oper- 
ations. 


BrooKiyn  Navy  Vard  Cogen- 
eration. 

WailK.il  Generating  


NewarV  Bay  Cogeneration. 
LP. 


Saranac  Power  Partners 


Virg.n    Islands    Water    and 

Power  AJt^o^ry  Unit  19. 
Futton  Cogeneration 


Crown  Vista  Energy  Project 


Location 


(slip,  New  York 


Barceloneta, 
Puerto  Rico. 


Brooklyn,  New 
York. 

Wallkill.  New 
York. 

Newark,  New 
Jersey. 


Plait  sburgh. 
New  York. 

St.  Croix,  Virgin 

Islands. 
Fulton,  New 

York. 

West  Deptford. 
New  Jersey. 


Project 


340  MW  combined  cycle  gas  turbine 
cogeneration  project  firing  natural 
gas  witti  #  2  oil  as  backup  fuel. 

Addition  of  two  oil-fired  boilers,  in- 
creased utilization  at  three  existing 
boilers  and  other  process/manu- 
facturing changes. 

286  fvlW  combined  cycle  gas  turbine 
cogeneration  project  firing  natural 
gas  with  #1  oil  as  backup  fuel. 

150  MW  combined  cycle  gas  turbine 
cogeneration  project  firing  natural 
gas  with  #2  oil  as  t»ackup  fuel. 

Increased  annual  fuel  use  limit,  and 
hourly  keroser>e  use  limit,  elimi- 
nate duct  burners  and  vent  auxil- 
iary fuel  gases  to  turbine  stack. 

240  MW  combined  cycle  gas  turt)ine 
cogeneration  project  firing  natural 
gas. 

20  W  oil-fired  gas  turbine  


79  MW  combined  cycle  gas  turbine 
cogeneration  project  firing  natural 
gas  with  #2  oil  as  backup  fuel. 

Two  1789  MMBTU/HR  pulverized 
coal  boilers  and  25  additional 
minor  sources  consisting  of  auxil- 
iary boiler,  material  handling 
equipment,  silos,  cooling  equip- 
ment and  other  equipment. 


Agency 


Final  action 


NYSDEC 
EPA 


NYSDEC  . 
NYSDEC  . 

NJDEPE  . 

NYSDEC 

EPA 

NYSDEC 

NJDEPE  . 


PSD  Permit 


Nonapplicability 


Nonapplicability 


Nonapplicability 


PSD  Permit  Modifica- 
tion. 


PSD  Permit  Modifica- 
tion. 


Date 


PSD  Permit 


PSD  Permit  Modifica- 
tion. 

PSD  Permit 


Feb.  17.  1993. 
Apr.  1.  1993. 

Apr.  21,  1993. 
May  12, 1993. 
June  9,  1993. 

June  16,  1993. 

Sept.  3,  1993. 

Oct.  13,  1993. 

Jan.  5,  1994. 


This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anvone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Actions 

United  States  Environmental  Protection 
.Agency,  Region  II  Office,  Air 
Compliance  Branch— Room  505,  26 
Federal  Plaza,  New  York,  New  York 
10278. 

.Vi'SDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  Source  Review  and 
Regional  Support  Section.  50  Wolf 
Road,  Albany,  New  York  12233-0001. 

NJDEPE  Actions 

New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
Division  of  Environmental  Quality, 
Bureau  of  Engineering  and 
Technology,  401  East  State  Street, 
Trenton.  New  Jersey  08625. 
If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  124),  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  (he  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 


these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act,  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated:  March  3, 1994. 
William  J.  Muszynski,  P.E., 

Acting  Regional  Administrator. 

[FR  Doc.  94-6154  Filed  3-16-94;  8:45  am] 

BILLING  CODE  »5*>-60-P 


[FRL-4851-7] 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD);  SEI  Birchwood, 
Inc.,  King  George  County,  VA 

AGENCY:  United  States  Environmental 

Protection  Agency. 

ACTION:  Notice  of  final  action. 

SUfidMARY:  The  purpose  of  this  Notice  is 
to  announce  the  final  Agency  action 
regarding  the  Prevention  of  Significant 
Deterioration  (PSD)  permit  issued  by  the 
Virginia  Department  of  Environmental 
Quality  on  August  23. 1993  to  SEI 
Birchwood,  Inc.  in  King  George  County, 
Virginia,  This  determination  was 
appealed  to  the  Environmental 
Protection  Agency  (EPA). 
DATES:  The  Environmental  Appeals 
Board  of  the  EPA  issued  an  Order 
Denying  Review  on  January  27,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Eileen  M.  Glen,  Chief,  New  Source 
Review  Section,  Air  Enforcement 
Branch,  Air,  Radiation  and  Toxics 
Division,  U.S.  Envirormiental  Protection 
Agency,  Region  III,  Mail  Code  3AT22, 
841  Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107,  (215)  597-8379. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1993  and  September  29, 
1993,  petitions  were  submitted  to  the 
Environmental  Appeals  Board 
requesting  review  of  a  PSD  permit 
issued  to  SEI  Birchwood,  Inc.  (SEI)  for 
construction  of  a  220-megawatt  coal- 
fired  electric  generating  facility  in  King 
George  County,  Virginia.  These  petitions 
were  submitted  by  Sarah  Nasta  and 
Citizens  for  Sensible  Power  (CSP), 
respectively.  The  PSD  permit  was 
issued  by  the  Virginia  Department  of 
Environmental  Quality  (VDEQ)  on 
August  23,  1993,  pursuant  to  a 
delegation  of  authority  from  the  EPA, 
Region  III,  Philadelphia,  Pennsylvania. 
Because  of  the  delegation,  any  PSD 
permit  issued  by  the  VDEQ  is  an  EPA- 
issued  permit  for  purposes  of  federal 
law  (40  CFR  124.41;  45  FR  33413  (May 
19,  1980)),  and  is  subject  to  review  by 
the  Agency  under  40  CFR  124.19  before 
becoming  final. 

The  Environmental  Appeals  Board 
issued  an  Order  Denying  Review  of  the 
permit  on  January  27,  1994,  concluding 
that  review  of  VDEQ'S  permit 
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determination  was  not  warranted  and 
that  it  met  all  necessary  requirements  of 
federal  law. 

Anyone  wishing  to  review  the  final 
permit,  petitions.  Order  Denying 
Review,  or  related  materials  should 
contact  one  of  the  following  offices: 
U.S.  Environmental  Protection  Agency, 
Region  III, 

Air  Enforcement  Branch, 
New  Source  Review  Section  (3AT22), 
841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Virginia  Department  of  Environmental 

Quality, 

P.O.  Box'iooag, 

Richmond.  Virginia  23240. 

Pursuant  to  40  CFR  124.19(f)(2).  for 
purposes  of  judicial  review,  final 
Agency  action  occurs  when  a  final  PSD 
permit  is  issued  and  Agency  review 
procedures  are  exhausted.  This  Notice. 
being  pubUshed  today  in  the  Federal 
Register,  constitutes  notice  of  the  final 
.Agency  action  denying  review  of  the 
PSD  permit,  If  available,  judicial  review 
of  these  determinations  under  section 
307(b)(1)  of  the  Clean  Air  Act  (Act)  may 
be  sought  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
this  determination  is  pubfished  in  the 
Federal  Register.  Under  section 
307(b)(2)  of  tlie  Act.  this  determination 
shall  not  be  subject  to  later  judicial 
review  in  any  civil  or  criminal 
proceedings  for  enforcement 

Dated:  March  4,  1994. 
Elaine  B.  Wrigbt, 

Acting  Regional  Administrator. 

IFR  Doc,  94-6155  Filed  3-16-94;  8:45  am] 

BILLING  CODE  6560-60-M 


[OPP-100135;  FFIL-4763-2] 

Oakridge  National  Laboratory  and 
Martin  Marietta  Inc.;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDC_\).  The  Oak 
Ridge  National  Laboratory  (ORNL)  and 
Martin  Marietta  Inc.,  under  an 
Interagency  Agreement  (lAG)  will 
perform  work  for  the  EPA  Office  of 
Pesticide  Programs,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FFR.^  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 


business  information  (CBl)  by 
submitters.  This  information  will  be 
transferred  to  ORNL  and  Martin 
Marietta  Inc.  consistent  with  the 
requirements  of  40  CFR  2.209(c)  and 
2,308(i)(2).  and  will  enable  ORNL  and 
Martin  Marietta  Inc.  to  fulfill  the 
obligations  of  the  agreement. 
DATES:  ORNL  and  Martin  Marietu  Inc. 
will  be  given  access  to  this  information 
no  sooner  than  March  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander.  Program 
Management  and  Support  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  234  Crystal  Mall  2,  1921  Jefferson 
Davis  Highway,  Arhngton,  VA,  (703) 
305-5259 

SUPPLEMENTARY  INFORMATION:  Prior  to 
the  registration  or  reregistration  of  a 
pesticide,  the  Office  of  Pesticide 
Programs  (OPP),  must  determine 
whether  the  chemical  will  cause 
unreasonable  adverse  effects  on  humans 
and  the  environment  under  FIFRA.  In 
the  process  of  making  the 
determination,  OPP  reviews  all  data 
submitted  by  the  registrant  to  support 
the  effectiveness  and  safety  of  the 
chemical,  published  reports  or  studies 
from  the  open  literature  unpublished 
reports  or  studies  which  bear  on  the 
issues  at  hand,  and  the  chemical's 
general  and  environmental  chemistry 
relationship  to  possible  human  and 
domestic  animal  exposure.  In  some 
instances,  OPP  requests  the  registrant  to 
conduct  additional  studies,  or  directly 
funds  research  to  complete  the 
registration. 

OPP,  under  lAG  D\V89936171-01,  is 
contracting  vx-ith  ORNL  and  Martin 
Marietta  Inc.  for  specialized  technical 
assistance  in  the  identification  of 
information  shortfalls  dealing  with  the 
registration  of  pesticides.  This  research 
effort  will  concentrate  on  systematically 
identif}'ing,  analyzing,  and  evaluating 
data  associated  with  pesticide 
registrations.  The  intent  is  to  catalog 
data  gaps  from  the  registrant  to  fully 
characterize  the  safe  manufacture, 
application,  re-entry,  and  residue  issues 
prior  to  a  decision  to  issue  a  registration 
under  YITKA. 

OPP  has  determined  that  the  LAG 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFR-A.  in  that  pesticide  chemicals  will 
be  the  subject  of  certain  evaluations  to 
be  made  under  this  LAG.  These 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FIFRA. 

Some  of  tliis  information  may  be 
entitled  to  confidential  treatment.  The 


information  has  been  submitted  to  EPA 
under  sections  3,4,6.  and  7  of  FIFR.A 
and  under  sections  408  and  409  of 
FFDCA, 

In  accordance  with  the  requirement  of 
40  CFR  2.209(c).  2.307(h).  and 
2.308(h)(2).  this  LAG  with  ORNL  and 
Martin  Marietta  Inc.  prohibits  use  of  the 
information  for  any  purpose  other  than 
the  purposes  specified  in  this  lAG; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency; 
and  requires  that  each  official  and 
employee  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Security 
Manual.  In  addition  ORNL  and  Martin 
Marietta  Inc.  are  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unautliorized  release 
or  compromise.  No  information  will  be 
provided  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  under  this  LAG 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  OPP. 

All  information  supplied  to  ORNL 
and  Martin  Marietta  Inc.  by  EPA  for  use 
in  connection  with  this  LAG  will  be 
returned  to  EPA  when  ORNL  and 
Martin  Marietta  Inc.  have  completed 
their  work. 

List  of  Subjects 

Environmental  protection.  Transfer  of 
data. 
Dated:  March  7,  1994. 

Douglas  O,  Campt, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc  94-6166  Filed  3-16-94:8:45  am) 

BILLIHG  CODE  6i6&-60-F 

[OPP-100136;  FRL-4763-3] 

Syracuse  Research  Corporation; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  Syracuse 
Research  Corporation  (SRC)  has  been 
awarded  a  contract  to  perform  work  for 
the  Environmental  Criteria  and 
Assessment  Office,  and  will  be  provided 
access  to  certain  information  suL.Tiitted 
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to  EPA  under  FIFRA  and  the  FFDCA. 
Some  of  this  information  may  have  been 
claimed  to  be  confidential  business 
information  (CBI)  by  submitters.  This 
information  will  be  transferred  to  SRC 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(i)(2). 
and  will  enable  SRC  to  fulfill  the 
obligations  of  the  contract. 
DATES:  SRC  will  be  given  access  to  this 
information  no  sooner  than  March  22, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander.  Program 
Management  and  Support  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SVV..  Washington.  DC  20460. 
Office  legation  and  telephone  number: 
Rm.  234,  Crystal  Mall  2,  1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703) 
305-5259. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-C3-0369.  SRC  will 
provide  technical  support  to  EPA's 
Environmental  Criteria  and  Assessment 
Office  (ECAO)  in  the  evaluation  of 
health  environmental  effects  including 
aquatic  toxicity  and  environmental  fate 
studies  on  the  chemicals  boron,  methyl 
mercury  and  ziram.  Other  chemicals 
may  be  included  in  SRC's  work  later  in 
the  contract.  Readers  may  contact  the 
person  named  above  in  approximately  1 
year  to  learn  if  chemicals  other  than 
boron,  methyl  mercury  and  ziram  will 
be  involved  in  this  contract.  This 
contract  involves  no  subcontractors. 

ECAO  and  the  Office  of  Pesticide 
Programs  have  jointly  determined  that 
contract  number  68-C3-0369,  involve 
work  that  is  being  conducted  in 
connection  with  FIFR.'K,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  nFR.\. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  seditions  3,  4.  6,  7,  and  17  of 
FIFR.\  and  under  sections  408  and  409 
of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
SRC,  prohibits  use  of  the  information  for 
any  purpose  not  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  wTitten  approval  from  the 
Agency;  and  requires  that  each  official 
and  employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFR.A 
Information  Security  Manual.  In 
addition,  SRC  is  required  to  submit  for 


EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  ECAO.  All  information 
supplied  to  SRC  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  SRC  has 
completed  its  work. 

List  of  Subjects 

Environmental  protection,  Transfer  of 
data. 
Dated.  March  7, 1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

|FR  Doc.  94-6167  Filed  3-16-94;  8:45  ami 

BILUNG  CODE  8540-5&-F 


[OPP-00373;  FRL  4758-6] 

Reregistration  Eligibility  Decision 
Documents  for  Boric  Acid  and  Its 
Sodium  Salts,  et  al. 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

Reregistration  Eligibility  Decision 

documents;  opening  of  public  comment 

period. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  following  active  ingredients  from 
List  A,  List  C  and  List  D,  and  this  notice 
also  starts  a  60-day  public  comment 
period.  The  REDs  for  the  chemicals 
listed  are  the  Agency's  formal  regulatory 
assessments  of  the  health  and 
environmental  data  base  of  the  subject 
chemicals  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Written  comments  on  the  REDs 
must  be  submitted  by  May  16,  1994. 
ADDRESSES:  Three  copies  of  comment^ 
identified  with  the  docket  number 
"OPP-00373"  and  the  case  number 
should  be  submitted  to:  By  mail:  OPP 
Pesticide  Docket,  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  OPP  Pesticide 
Docket,  Rm.  1132,  Crystal  Mall  2 
(CM#2),  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  listed  RED 
documents  should  be  directed  to  the 
appropriate  Chemical  Review  Managers: 

Boric  Acid  and  Its  Sodium  Salts  -  Mario 
Fiol  -  (703)  308-8049 

Butylate  -  Judy  Loranger  -  (703)  308-8056 

Daminozide  -  Andrew  Ertman  -  (703)  308- 
8063 

Eugenol  -  Rubv  Whiters  -  (703)  308-8079 

Glvphosate  -  Eric  Feris  -  (703)  308-8049 
(TDD) 

.    Inorganic  Halides  -  Mark  Wilhite  -  (703) 
308-8586 

Lauryl  Sulfate  Salts  -  Ron  Kendall  -  (703) 
308-8068 

Phenyl-Ethyl-Propionate  -  Virginia  Dietrich 

(703)308-8157 

Sulfuryl  Fluoride  -  Robert  Richards-  (703) 
308-8057 

Th\-mol  -  Kathleen  Depukat  -  (703)  308- 
8587' 

Tris  (Hvdrox\'methyl)  Nitromethane  - 
Ernestine' Dobbins  -  (703)  308-8071 

Wood  Oils  and  Gums  -  Virginia  Dietrich  - 
(703)  308-8157. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Rm  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  issued  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticidal  active  ingredients  listed 
below.  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988.  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  above  is  substantially 
complete.  EPA  has  determined  that  all 
currently  registered  products  subject  to 
reregistration  containing  these  active 
ingredients  are  eligible  for 
reregistration. 

List  A  - 

Case  0024        Boric  Acid.  Sodium 
Tetraborate  Decahydrate  (Borax 
Decahydrate).  Sodium  Tetraborate 
Pentahydrate  (Borax  Pentahydrate),  Sodium 
Tetraborate  (Anhydrous  Borax).  Disodium 
Octaborate  Tetrahydrate.  Disodium 
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Octaborate  (Anhydrous),  and  Sodium 


Butylate; 
Daminozide; 
Glyphosate 
Sulfuryl  Fluoride; 

Phenyl-Ethyl-Propionate; 

Thymol; 

Tris  (Hydroxymethyl) 

Wood  Oils  and  Gums; 


Metaborate 
Case  0071 
Case  0032 
Case  0178 
Case  0172 

List  C  - 
Case  3110 
Case  3143 
Case  3149 

Nitromethane; 
Case  3150 

List  D  - 

Case  4038        Eugenol; 
Case  4051        Inorganic  Halides  (Sodium 
nromide  and  Sodium  Chloride); 
Case  4061        Lauryl  Sulfate  Salts 

To  request  a  copy  of  any  of  the  listed 
RED  documents,  or  a  RED  Fact  Sheet, 
contact  the  OPP  Pesticide  Docket, 
Public  Response  and  Program  Resources 
Branch,  in  Rm  1132  at  the  address  given 
abo%'e  or  call  (703)  305-5805. 

All  registrants  of  products  containing 
one  or  more  of  the  above  listed  active 
ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labelmg  requirements  and 
product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt, 
with  the  exception  of  eugenol  and 
phenyl-ethyl -propionate.  Products 
containing  the  other  active  ingredients 
will  not  be  reregistered  until  adequate 
product  specific  data  have  been 
submitted  and  all  necessary  product 
label  changes  are  implemented. 

For  products  containing  eugenol  and 
phenyl-ethyl-propionate.  the  Agency  is 
considering  these  products  for 
exemption  from  registration  under 
Section  25(b)  of  the  Federal  Insecticide 
and  Rodenticide  Act.  Therefore,  no 


product  specific  labeling  or  data  are 
being  required  at  this  time. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date. 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessarv'  amendm.ents  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency.  If  any 
comment  significantly  affect  a  RED.  EPA 
will  amend  the  RED  by  publishing  the 
amendment  in  the  Federal  Register 

List  of  Subjects 

Environmental  protection. 

Dated:  Marrh  8.  1994. 
Daniel  M.  Barolo. 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

IFR  Doc.  94-6169  Filed  3-16-94;  8:45  am] 

BILUNG  CODC  KtOSO-f 

[OPP-66190;  FRL  4764-1] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 


Fungicide,  and  Rodenticide  Art 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdravm  by 
June  15.  1994,  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number;  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway  Arlington,  VA  22202. 
(703)  305-576V 

SUPPLEMENTARY  INFORMATION; 

L  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

H.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  27 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemical  Name 

000352-00376 

Dupont  Krenlte  Brush  Control  Agent 

Ammonium  ettiyt  cartjamcylphosphonate 

000352  PA-9 1-0004 

Du  Pont  Lannate  Insecticide 

SMettiyl  A^((mettiylcart>amoyl)oxy)thioacetimiclate 

000524-00400 

Partner  WDG 

Alachlor                                            (2-Chloro-/V-(2.6-dtethylphenyl)-A^ 

(mettKixymethyl)acetamide) 
Avermectin  81 

000524-00408 

MON-9850  Herbicide 

Alachlor                                              (2-Chloro-A^(2,6-dtethylphenyl)-A;- 

(methoxymethyl)acetamide) 
2-(4,5-Dihydro^-methyM-(  1 -methylethyl)-5-oxo-1  H-imida20<-2-yl)-3- 

000769-00746 

Trac  Anticoagulant  Tracking  Powder  Kills  Rats  & 
Mice 

2-lsovaleryl-l,3-indandione,  calaum  salt 

000769-00763 

AFC  General  Purpose  Sp)ray  Type  III 

Aliphatic  petroleum  hydrocartX)ns 

(ButylcartMtyl)(6-pfopylpiperonyij  ether  80%  and  related  compourxJs 

20% 
F*yrethnns 

000769-00766 

Kleen-Out  Total  Release  Aerosol  Insecticide 

Aliphatic  petrofeum  hydrocartxins 

(Butylcarbrtyl)(6-propylpiperonyl)  ether  80%  and  related  compourxJs 

20% 
Pyrethrins 

000769-00771 

P  C  E.  Industrial  Aerosol 

N-Octy\  bicyclohepterie  dicart»ximide 
Aliphatic  petroleum  hydrocartxans 
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TA3LE  1 .  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


0OO7G&-OO812 


CXX)769-008-i4 


Product  Name 


Omnicide  Pet  Special 


Supenof  Beer  Case  Concentrate 


Chemical  Name 


00076&-CC858 


0007  65-00873 
000935-00061 
000935-00062 

0O'3935-0C'063 
0O0935-OCO65 
0OCfl3S-0C066 
OC-C935-0OC77 
0 1 G • 53-00022 
OUT';  3-^30040 
03366C-0Oi3O1 
033660-00035 
042062-00001 
052466-00007 
05963C— 0CC45 

062719-00104 
064380  NJ-90-C001 


Pratt  Wasp  and  Hornet  Spfay  for  Outdoor  Use 
Only 


Pratt  Tur!  F'jr,gicic)e  50%  Wettabte  Powder 

Corvert-A-Ckx  56  Granules 

Convert- A-C!or  90  One  Inch  Tablets 

Convert-A-C!or  60  Granules 

Toweftrom  90  Tabtets,  One  Inch  Tablets 

Towe'txom  56  Granules 

Tower  Brom  90,  Three  Inch  Tablets 

Prokil  Cryolite  50  Dust 

F'c*.il  Cryolite  75  Dust 

Atrazine  Technical 

Atrazine  Technical  III 

Buckman's  Sodium  Hypochlorite  Solution 

Blue  Death  Sugar  Bart  Fly  Killer 

isctox  Seed  Treater  (75) 

Paarlan  EC. 
Ethylene  Oxide  100% 


(Butyteart)rtyl)(6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrlns 

Isopropanol 

Aliphatic  petroleum  hydrocarbons 

(Butylcart)ttyl)(6-propylpiperonyl)  ether  SO^/b  and  related  compounds 

20% 
1 ,2-Propanediol 
Pyrethnns 
Tnethylene  glycol 

2-Hydroxyethyl  octyl  sulfide 

AK)cty)  btcycloheptene  dicarboximide 

Aliphatic  petroleum  hydrocartx."s 

(Butylcarbrtyl)(6-propylpiperonyl)  ether  SO^'o  and  related  co"Tpounds 

20% 
Pyrethrlns 

o-lsopropoxyphenyl  methylcarbamate 

W-Octyl  btcycloheptene  dicarboximide 

Aliphatic  petroleum  hydrocartx>ns 

(ButylcartMtyl)(6-proDylp(peronyl)  ether  80%  and  related  compounds 

20% 
Pyrethrlns 

2,4-Dichloro-6-(o-chloroanllino)-s-tria2ine 

Sodium  dichlorotsocyanurate  dihydrate 

Trichloro-s-tria2ir>etrione 

Sodium  dicWoro-s-triazinetrione 

Tnchtoro-s-tnazinetrione 

Sodium  dicWoroisocyanurate  dihydrate 

Tricolor  o-s-triaz  me  tr  one 

Cryolite 

Cryolite 

2-ChtofO-4-{ethylamino)-6-(isoprop>/lamtno)-s-tna2ine 

2-Chloro-4-(ethylamino)-6-(isopropylamino}-s-triazine 

Sodium  hypochlorrte 

Dimethyl  (2,2.2-tnchloro-l-hydroxyethyllphcsphonate 

Lindane    (Gamma    isomer    cf    benzene    hexacnionde)    (99%    pure 
gamma  isomer 

2,6-Dln^tro-^/,^^dlpropylcumldene 

Ethylene  oxide  


Unless  a  reqijtst  is  withdrawi  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addrt'sses  of  retorcl  for  all  registrants  of  the  products  in  Table  1,  In  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000352 
000524 

000759 
00C935 
0^0163 
033660 
C42052 
052466 


Company  Narrie  and  Address 


E  I  Du  Pont  De  Nemours  &  Co,  Inc.,  Barley  Mill  Plaza,  Walker's  Mill,  Wilmington.  DE  19880. 

Monsanto  Co.,  700  Kth  St,  N.W.,  Suite  1100,  Washington,  DC  20005. 

Sureco.  Inc.,  cVo  H.R.  McLane,  Inc.,  7210  Red  Rd..  Suite  206,  Miami,  FL  33143. 

Occidental  Chemical  Corp.,  Development  Center.  V-81.  Box  344,  Niagara  Falls,  NY  14302. 

Gcwan  Co.  Box  5569.  Yuma,  AZ  85366. 

Ind^-stna!  Prodotti  Chimici  S.,  c/o  Pazianos  Assoc.,  1338  G  St.,  SE.  Washington,  DC  20003. 

Buckmar^s  Pool  &  Ski  Shop  Inc.,  Rt.  29,  Rd  2,  Box  101,  Perkiomenville,  PA  18074. 

horse  Health  Products  Inc.,  Director  of  Regulatory  Affairs,  421  E.  Hawley  St,  Mundelein.  IL  60060. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 
Com- 
pany No. 


053639 
052719 
064380 


Company  Name  and  Address 


Valent  U.S.A.  Corp.,  1333  N.  Calitorma  Blvd  .  Box  8025,  Walnut  Creek.  CA  94595. 

DowElanco,  9330  Zionsville  Rd,  Indianapolis,  IN  46263. 

New  Jersey  Department  of  Agriculture,  Division  of  Plant  Industry.  CN  330,  Trenton,  NJ  08625. 


III.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hoilins,  at  the  address  given  above, 
postmarked  before  June  15,  1994.  This 
written  withdrawal  of  the  request  for 
cancellation  wiil  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  d.ife  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Regisier  No.  123, 
Vol.  56,  dated  June  26,  1991.  Exceptions 
to  this  geneial  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 


products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  March  7, 1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

!FR  Doc.  94-6170  Filed  3-16-94;  8:45  am] 

BILUNG  CODE  65«0-60-f 

[OPP-64019;  FRL  4759-8] 

Union  Carbide  Chemicals  and  Plastics 
Co.,  Inc.;  Notice  of  Receipt  of  Request 
To  Voluntarily  Cancel  Certain 
Pesticides  Registrations;  Cancellation 
Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
Union  Carbide  Chemicals  and  Plastics 
Company.  Inc.,  has  voluntarily 
requested  that  EPA  cancel  the 
registrations  oi  PIROR  P-15  Paper 
Slimicide,  and  Water  Treatment 
Microbiocide  (EPA  Reg.  No.  10352-36) 
and  PIROR  P-05  Paper  Slimicide  and 
Water  Treatment  Microbiocide  (EPA 
Reg.  No.  10352-42)  and  that  EPA  has 
granted  this  request.  The  cancellation 
became  effective  on  November  1,  1993. 
Union  Carbide,  its  distributors  and 
supplemental  registrants  may  not  sell, 
distribute  or  use  these  products  after 
November  1,  1993,  except  in  accordance 
with  provisions  regarding  unregistered 
pesticide  products.  Any  other  person 
holding  stocks  of  the  affected  products 
may  .sell,  distribute,  and  use  their  stocks 
until  exhausted. 

DATES:  The  cancellation  order  became 
effective  on  November  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kathleen  Depukat,  Special  Review 
and  Reregistration  Division  (7508VV), 
Environmental  Protection  Agency,  401 


M  Street,  S.W.,  Washington,  D.C.  20460. 
Office  location  and  telephone  number- 
Accelerated  Reregistration  Branch,  3rd 
Hoor,  2800  Crystal  Drive.  Arlington.  VA. 
(703) 308-8587. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  pursuant  to  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  section  136  et  seq.  It 
announces  the  Agency's  decision  on  a 
request  for  cancellation  of  the 
registrations  of  PIROR  Pl5  Paper 
Slimicide  and  Water  Treatment 
Microbiocide  (EPA  Reg.  No.  10352-36) 
and  PIROR  P-05  Paper  Slimicide  and 
Water  Treatment  Microbiocide  (EPA 
Reg.  No.  10352^2). 

I.  Request  for  Voluntary  Cancellation 

In  a  letter  dated  October  15,  1993, 
Union  Carbide  requested  voluntary 
cancellation  of  P/i?0/?  P- J 5  Paper  ' 
Slimicide  and  Water  Treatment 
Microbiocide  (EPA  Reg.  No.  10352-36). 
and  PIROR  P-05  Paper  Slimicide  and 
Water  Treatment  Microbiocide  (EPA 
Reg.  No.  10352^2)  waived  any 
comment  period  associated  with  the 
request,  and  waived  any  requirement  for 
Federal  Register  publication  of  a  notice 
announcing  Agency  receipt  of  this 
request  in  advance  of  Agency 
acceptance  of  this  request. 

II.  Existing  Stocks  Determination 

Union  Carbide's  October  15.  1993. 
request  for  voluntar>'  cancellation 
expressly  stated  that,  if  EPA  accepted 
the  request,  there  would  be  no  sale  or 
distribution  of  the  PIROR  products  after 
November  1,  1993,  except  for  export  in 
accordance  with  the  provisions  of 
FIFRA  which  address  export  of 
unregistered  products.  Therefore,  after 
November  1,  1993,  Union  Carbide,  its 
distributors  and  supplemental 
registrants  may  not  sell,  distribute  or 
use  these  products  after  November  1, 
1993.  Other  persons  (people  other  than 
Union  Carbide,  its  distributors,  or  its 
supplemental  registrants)  holding  stocks 
of  the  affected  products  may  sell, 
distribute,  and  use  their  stocks  until 
exhausted. 

For  the  purposes  of  this  order, 
existing  stocks  are  defined  as  those 
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stocks  of  the  affected  products  which 
are  in  the  U.S.  and  were  not  in  the 
custody  or  control  of  Union  Carbide,  its 
distributors  or  supplemental  registrants 
after  November  1,  1993,  the  requested 
effective  date  of  the  cancellation. 

III.  EPA's  Decision  on  the  Request  for 
Voluntanr'  Cancellation  and 
Cancellation  Order 

On  November  1.  1993,  EPA  granted 
Union  Carbide's  request  that  the 
registration(s)  of  the  following  products 
containing  Paradox  be  voluntarily 
cancelled:  PIHOR  P-15  Paper  Slimicide 
and  Water  Treatment  Microbiocide 
(EPA  Reg.  No.  10352-36),  and  PIROR 
P05  Paper  '^'.imicide  and  Water 
Treatment  Nlicrobiocide  (EPA  Reg.  No. 
: 0352-42).  Concurrently.  EPA  is  issuing 
i  Cancellation  Order  for  these  products. 
This  notice  contains  the  terms  and 
conditions  of  the  Cancellation  Order  for 
nese  products. 

Under  section  6(f)(1)  of  F1FR.\,  a 
registrant  may  request  at  any  time  that 
EPA  cancel  any  of  its  pesticide 
registrations.  EPA  must  publish  in  the 
Federal  Register  a  notice  of  receipt  of 
the  request  allowing  public  comment 
before  granting  the  request  unless  either 
the  registrant  requests  a  waiver  of  the 
notice  or  the  Administrator  determines 
that  the  continued  use  of  the  pesticide 
would  pose  unreasonable  adverse 
effects  on  the  environment.  Union 
Carbide  expressly  requested  that  the 
cancellation  of  its  products  be  effective 
as  of  November  1.  1993.  Union  Carbide 
also  waived  :ny  comment  period  and 
the  requirement  for  publication  of  a 
notice  in  the  Federal  Register 
announcing  the  Agency's  receipt  of  the 
request  for  voluntary  cancellation  prior 
to  the  Agency's  acceptance  of  Union 
Carbide's  request. 

Accordingly,  this  Cancellation  Order 
became  effective  on  November  1,  1993. 
Therefore,  as  of  November  1,  1993,  no 
person  may  distribute,  sell,  or  use  these 
product,  except  as  described  below. 
Union  Carbide,  its  distributors  and 
supplemental  registrants  may  not  sell, 
distribute  or  use  these  products  except 
in  accordance  with  provisions 
concerning  export  of  unregistered 
pesticide  products.  Any  other  person 
holding  stocks  of  the  affected  produces 
may  sell,  distribute  and  use  such  stocks 
until  exhausted.  Any  sale,  distribution 
or  other  dic^^osition  of  existing  stocks 
that  is  not  consistent  with  the  terms  of 
this  Order  will  he  considered  a  violation 
oJ  FIFRA  section  12(a)(2)(K)  and/or 
section  12(al(l)(.M.  as  appropriate. 


List  of  Subfects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  March  7, 1994. 

Douglas  D.  CampI, 

Director,  Office  of  Pesticide  Programs. 

[FR  Bbc.  94-6168  Filed  J-16-94;  8:45  ami 

BILUt4Q  CODE  S560-60-F 


[FRL-4851-8] 

Environmental  Technology;  U.S.  EPA 
Technology  Innovation  Strategy — 
Extension  of  Public  Comment  Period; 
Announcement  of  Public  Meetings  To 
Comment  on  the  Strategy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability,  extension 

of  comment  period,  schedule  of 

upcoming  public  meetings. 

SUMMARY:  On  January  28, 1994,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
announced  the  availability  of  the 
Agency's  draft  Technology  Innovation 
Strategy  (S/N  055-000-00466-8)  and 
the  Environmental  Technology 
Initiative:  FY  1994  Program  Plan  (S/N 
055-OOO-O0465-8)  (59  FR  4067)  and 
requested  public  comments  on  the 
Strategy  by  March  14,  1994.  Copies  of 
the  draft  Strategy  were  not  available  for 
public  distribution  until  the  beginning 
of  March.  As  a  result,  EPA  is  extending 
the  comment  period  to  April  15, 1994. 
Internal  Agency  deadlines  for 
considering  comments  in  planning  and 
budgeting  environmental  technology 
projects  for  Fiscal  Year  1995  are 
imminent,  interested  parties  are 
encouraged  to  submit  comments  as  soon 
as  possible.  Comments  will  continue  to 
be  accepted  and  reviewed  after  April  15, 
1994  in  planning  projects  for  FY1996 
and  future  years.  Copies  of  the  Strategy 
and  the  FY1994  Program  Plan  are 
available  through  the  U.S.  Government 
Printing  Office. 

EPA  is  also  inviting  technology 
developers,  vendors,  services  providers, 
exporters,  the  users  of  environmental 
technology  and  services,  the  investment 
community,  governmental  and  non- 
governmental organizations  and  the 
general  public  to  discuss  the  Agency's 
Strategy  in  three  public  meetings: 

1.  Friday,  March  25,  1994.  San 
Francisco,  California.  Address:  Hyatt 
Regency  San  Francisco  Airport,  1333 
Bayshore  Highway,  Burlingame,  CA 
94010.  Telephone':  (415)  347-1234.  9 
a.m.-4  p.m. 

2.  Wednesday.  April  6, 1994.  Chicago, 
Illinois.  Sheraton  Gateway  Suites,  6501 


North  Manheim  Road,  Chicago,  Illinois 
60018.  Telephone:  (708)  699-6300.  9 
a.m. -4  p.m. 

3.  Tuesday,  April  12,  1994. 
Washington,  D.C.  Ramada  Renaissance 
Hotel,  13869  Park  Center  Road. 
Herndon,  VA  22071.  Telephone:  (703) 
478-2900.  9  a.m.-4  p.m. 

Airport  hotels  have  been  selected  for 
the  convenience  of  those  traveluig  by  air 
to  the  meetings. 

ADDRESSES:  Copies  of  the  Technology 
Innovation  Strategy  (S/N  055-000- 
00466-8)  or  Environmental  Technology 
Initiative:  FY  1994  Program  Plan  (S/N 
055-000-00465-8)  are  available  from 
the  nearest  government  bookstore,  the 
Government  Printing  Office  phone  order 
information  desk  (202/783-3238)  or  by 
requesting  an  order  form  by  FAX  (202/ 
512-2250).  Mail  orders  may  be 
addressed  to  the:  Superintendent  of 
Documents,  U.S.  Gcvemment  Printing 
Office,  P.O.  Box  371954,  Pittsburgh, 
Pennsylvania  15250-7954.  When 
ordering,  please  identify  the  document's 
title  and  indicate  the  Government 
Printing  Office  publication  number. 

Written  comments  are  requested. 
Comments  on  the  Technology 
Innovation  Strategy  should  be  mailed  to: 
Strategy  Committee,  Innovative 
Technology  Council,  Mail  Code  2111, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Members  of  the  public  wishing  to 
make  comments  at  any  of  the  meetings 
are  invited  to  identify  themselves  in 
writing  to  Mr.  Brendan  Doyle,  by  March 
22,  1994,  for  the  San  Francisco  meeting; 
by  April  1.  1994,  for  the  Chicago 
meeting;  and,  April  8,  1994,  for  the 
Washington,  DC  meeting.  Those 
interested  in  making  comments  are 
asked  to  limit  their  presentations  to  no 
more  than  five  minutes.  It  is  requested 
that  commenters  provide  a  summary  of 
their  commentaries  by  the  appropriate 
date  and  a  complete  text,  if  possible. 
Please  send  requests  to  make  comments 
to:  Mr.  Brendan  Doyle,  Office  of  Policy. 
Planning  and  Evaluation  (2127),  U.S. 
Environmental  Protection  Agencv.  401 
M  Street,  SW..  Washington,  DC  20460  or 
by  telefax  to:  202/260-2685. 

EPA's  Technology  Innovation  Strategy 

The  Environmental  Protection 
Agenc>'s  (EPA)  Innovative  Technology 
Council,  comprised  of  EPA  management 
and  staff  from  across  the  Agency,  has 
drafted  a  strategy  to  focus  and  target  its 
efforts  to  accelerate  environmental 
technology  development, 
commercialization  and  use.  The  Council 
recognizes  a  need  to  accelerate  the 
development,  commercialization,  and 
use  of  innovative  environmental 
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technologies  to  maintain  and  improve 
environmental  quality  at  home  and 
abroad  into  tlie  21st  century. 
Environmental  quality  would 
deteriorate,  given  foreseeable 
population  grow-th  and 
industrialization,  unless  technology  is 
developed  and  more  broadly  applied, 
that  is  more  effective  in  preventing  and 
reducing  pollution  levels,  less  costly 
than  existing  technology  and  supportive 
of  sustainable  development.  EPA.  state 
and  local  agencies  are  in  a  unique 
position  to  influence  the  rate  and  focus 
of  environmental  technology  innovation 
and  use  because  of  their  legislative  and 
programmatic  mandates  and  regulatory 
responsibilities  (which  often  influence 
the  demand  for  environmental 
technologies,  goods  and  services). 

In  funding  the  President's 
Environmental  Technology  Initiative, 
the  House  Committee  on  Appropriations 
directed  EPA,  "*   *   *  to  develop  a 
comprehensive  environmental 
technology  strategy  characterized  by 
innovation  and  a  nonbureaucratic 
approach." ' 

EPA's  draft  Strategy  provides  a  plan 
to  directly  and  indirectly  support 
private  sector  innovation  and  diffusion 
activities  sponsored  by  the  public  and 
private  sector  and  close  coordination 
among  Federal  agencies.  It  focu.ses  on 
creating  incentives  for  the  development 
and  use  of  innovative  technologies  in 
federal  and  state  environmental 
regulations,  reducing  barriers  to 
technology  innovation  and  use,  and 
improving  the  competitiveness  of  the 
environmental  technology  industry  in 
domestic  and  international  markets. 
EPA  and  other  Federal,  state  and  local 
agencies,  universities,  trade  associations 
and  consortia,  and  niunerous  private 
companies  are  already  working  in  many 
of  the  areas  identified  in  the  Strategy. 
EPA  is  seeking  public  comment  on  the 
Strategy  lo  focus  and  target  efforts  to 
accelerate  environmental  technology 
development,  commercialization  and 
use.  The  Agency's  Innovative 
Technology  Council  plans  to  revise  and 
update  the  Strategy  based  on  the 
comments  received. 

The  definition  of  "environmental 
technologies"  being  addressed  in  the 
Strategy  vanes  widely  for  a  number  of 
reasons.  The  "environmental  technology 
industry"  has  only  recently  become  a 
focal  point  for  market  analysts  and 
policy-makers,  and  it  is  highly 
diversified  in  terms  of  the  current 
demand  for  and  supply  of  technologies, 
goods  and  services.  Demand  often  varies 


'  House  of  Representatives.  103ni  Congress. 
Commillee  on  Appropriations  report.  )une  22. 1993. 
Report  103-150.  pA7. 


based  on  local  environmental 
conditions.  "Environmental 
technologies"  include  technologies, 
goods,  and  services  whose  development 
is  triggered  primarily  by  environmental 
improvement  objectives.  Sometimes 
referred  to  as  "dark  green"  technologies, 
these  include:  products  and  services  to 
monitor  and  assess  pollutant  releases 
and  exposure  levels:  innovative 
technologies  which  prevent  pollution, 
control  air  and  water  pollution  levels. 
safely  manage  waste  and  remediate 
contaminated  soil  and  groundwater; 
and,  manage  environmental  data.  EPA's 
Strategy  aho  addresses  "light  green" 
technologies  that  are  developed 
primarily  for  non-environmental 
reasons;  those  technologies  can  have 
indirect,  but  important  consequences  for 
improving  environmental  quality.  An 
example,  would  be  local  area  computer 
networks  designed  to  enhance  office 
communication,  but  which  also  reduce 
paper  use. 

EPA  is  interested  in  promoting  all 
phases  of  technological  change  such  as: 
the  research  and  development  of  new 
concepts;  preliminary  design  testing  and 
pilot  applications  of  evolving 
technologies;  performance 
demonstrations  and  testing;  evaluations 
of  early  commercial  applications;  and 
diffusion  into  domestic  and 
international  markets. 

The  draft  "Technology  Innovation 
Strategy"  outlines  the  general  principles 
that  guide  EPA  in  its  efforts  to  foster 
innovation  in  its  existing  programs  and 
new  projects  being  initiated  under  the 
President's  Environmental  Technology 
Initiative  in  F"i'1994  and  FY1995  to 
foster  the  development  and  use  of 
environmental  technologies  in  solving 
the  nation's  environmental  problems.  It 
outlines  four  objectives: 

1.  Adapt  EPA's  policy,  regulatory,  and 
compliance  framework  to  promote 
innovation; 

2.  Strengthen  the  capacity  of 
technology  developers  and  users  to 
succeed  in  environmental  technology 
innovation; 

3.  Strategically  invest  EPA  funds  in 
the  development  and  commercialization 
of  promising  new  technologies;  and 

4.  Accelerate  diffusion  ofinnovative 
technologies  at  home  and  abroad. 

EPA  invites  comments  on  the  draft 
Strategy  and  the  following  questions: 

(1)  What  roles  are  appropriate  for  EPA 
to  play  in  stimulating  the  development 
and  use  ofinnovative  technological 
solutions  to  environmental  problems? 

(2)  Do  you  agree  with  the  Strategy's 
objectives  and  with  EPA's  approaches  to 
achieving  them?  Which  objectives 
should  receive  the  highest  priority  for 
action? 


(3)  Are  there  additional  areas  of 
emphasis  that  EPA  should  address  in 
planning  and  funding  its  technology 
de\'elopment,  commercialization,  and 
diffusion  activities? 

(4)  Are  there  particular  environmental 
technology  needs  or  impediments  to 
development  on  which  you  feel  the 
Agency  should  focus  more  of  its 
attention? 

(5)  How  can  EPA  measure  the  success 
of  its  efforts? 

(6)  Which  environmental  problems 
need  better,  faster,  cheaper 
technological  solutions? 

(7)  Do  you  have  any  suggestions  for 
ways  for  EPA  to  develop,  collect  and/or 
disseminate  information  on  the 
performance  of  environmental 
technologies? 

(8)  Can  you  identify  specific  federal  or 
state  environmental  regulations, 
permitting  programs  or  enforcement 
activities  where  technology  innovation 
is  being  impeded? 

(9)  Are  there  specific  industries  or 
businesses  whose  en%'ironmental 
problems  are  not  being  addressed  in  the 
Strategy? 

Answers  to  these  questions  and 
comments  received  on  the  Strategy  will 
be  considered  in  EPA's  planning  and 
budgeting  for  technology  development 
and  promotion  projects  in  FY  1995  and 
future  years. 

FOR  FURTHER  INFOFUiATtON  CONTACT:  Mr. 
Brendan  Doyle  (see  address  above),  or 
one  of  the  EPA  regional  office  contacts 
listed  below: 

Barbara  Brown,  U.S.  EPA  Region  1.  One 
Congress  Street — RAA,  Boston.  MA 
02203-2211.  Tel  #;  617-565-3397 

Pat  Lafomara,  U.S.  EPA  Region  2,  2890 
Woodbridge  Avenue,  Raritan  Depot 
Building  10— MS  100.  Edison.  NJ 
08837-3679,  Tel  #:  908-906-6988 

Norm  Kulujian.  U.S.  EPA  Region  3.  841 
Chestnut  Street.  Philadelphia.  PA 
19107,  Tel  #:  215-597-1113 

Bob  Jourdan,  U.S.  EPA  Region  4,  345 
Courtland  Street,  NE^lWNSRB. 
Atlanta,  GA  30365.  Tel  #:  404-347- 
7791 

Mike  Lin.  U.S.  EPA  Region  5,  77  West 
Jackson  Boulevard — WQ-16J, 
Chicago,  IE  60604-3590,  Tel  «;  312- 
886-6104 

Norman  Dyer,  U.S.  EPA  Region  6,  1445 
Ross  Avenue,  12th  Floor,  suite  1200, 
Dallas,  TX  75202-2733,  Tel  #:  214- 
655-6349 

Jody  Hudson,  U.S.  EPA  Region  7,  25 
Funston  Road.  Kansas  City.  KS  66115, 
Tel«:  913-551-5064 

Dave  Smith.  U.S.  EPA  Region  8,  999 
18th  Street,  suite  500,  Denver.  CO 
80202-2466.  Tel •: 303-293-1475 
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Winona  Victery,  U.S.  EPA  Region  9.  75 

Hawlhome  Street,  San  Francisco.  CA 

94105,  Tel  «:  415-744-1021 
John  Barich,  US,  EPA  Region  10,  1200 

6th  Avenue— ES-098,  Seattle,  VVA 

98101,  Tel  »:  206-553-6562 

Ddted;  March  11,  1994. 
David  M.  Gardiner, 

Assistant  Administrator  for  Policy.  Planning 
and  Evaluation. 
|FR  Doc  94-6261  Filed  03-lfr-94;  8:45  ami 

BILUNO  CODC  ftMO-SO-P 

[OPPTS-59977;  FRL-4762-9] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
anv  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  .Mav  13,  1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11.  1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polvmers  are  reviewed  bv  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  12  such  P.MN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  94-34.  94-35.  January  11.  1994. 

Y  94-38.  Februar>'  10,  i994. 

Y  94-39.  February  15.  1994. 

Y  94-40.  February'  16,  1994. 

Y  94-41.  February  21,  1994. 

Y  94-42.  February  22.  1994. 

Y  94-45.  94-46.  94-47.  94-48,  94-49, 
February'  28,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Su.san  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St..  SVV., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0531. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonf;onridential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 


(NCIC),  ETG-102  at  the  above  address 
between  12  noon  and  4  p.m.,  Monday 
through  Friday,  excluding  lega^ 
holidays. 

Y9*-38 

Manufacturer.  C.J.  Osborn,  Div.  of 
Suvar  Corporation. 

Chemical.  (S)  Polymer  of  safflower 
oil;  1,2,3  propane  triol;  2.5  furandione; 
4.7-methanedisobenzofluran-l,3- 
dione;4.5.6.7.8.8-hexachloro-3a,  4.7,7a- 
tetrahydro,  and  stanna,  dibut  loxo. 

Use/Production.  (S)  Pigmented 
coatings.  Prod,  range:  10.00(>-21,000  kg/ 

Y94-39 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Production.  (S)  Pigmented 
coatings.  Prod,  range:  Confidential. 

Y94-« 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl/acrylic 
copolymer. 

Use/Production.  (G)  Fiber  binder  and 
coating  additive.  Prod,  range: 
Confidential. 

Y  94-41 

Manufacturer.  Bostik,  Inc. 

Chemical.  (G)  Cycloaliphatic 
polyester. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Y  94-42 

Manufacturer.  Confidential. 

Chemical.  (G)  Water-reducible  alkyd 
resin. 

Use/Production.  (S)  Printing  inks. 
Prod,  range:  Confidential. 

Y94-43 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid  copolymer. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 


Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid  copolymer 
salt. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 

Y94-46 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  borne 
polyurethane  dispersions. 

Use/Production.  (S)  Flexible 
substrate,  wood  industrial,  printing  inks 
and  glass  fiber  sizing.  Prod,  range: 
340,000-1. 5m  kg/yr. 

Y94-46 

Manufacturer.  Confidential. 


Chemical.  (G)  Water  borne 
polyurethane  dispersions. 

Use/Production.  (S)  Flexible 
substrate,  wood  industrial,  printing  inks 
and  glass  fiber  sizing.  Prod,  range: 
340,000-680,000  kg/yT. 

Y  94-47 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  borne 
polyurethane  dispersions. 

Use/Production.  (S)  Flexible 
substrate,  wood  industrial,  printing  inks 
and  glass  fiber  sizing.  Prod,  range: 
340.000-680,000  kg/yr. 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyester. 

Use/Production.  (G)  Used  as  an 
additive  in  plastics.  Prod,  range: 
Confidential. 

Y  94-49 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester. 

Use/Production.  (G)  Used  as  an 
additive  in  plastics.  Prod,  range: 
Confidential. 

List  of  Subjects 

Environmental  protection. 
Premanufacture  notification. 

Dated:  March  4.  1994. 
Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  94-61  71  Filed  3-16-94;  8:45  ami 
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[OPPTS-59976;  FRL-4762-«] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chem.ical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EP.^  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  Mav  13.  1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11,  1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  poI^Tners.  Notices  for  such 
polymers  are  reviewed  by  EP.A  within 
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21  days  of  receipt.  This  notice 
announces  receipt  of  23  such  PMN(s) 
and  provides  a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  94-15.  94-16.  94-77.  94-18.  94-19, 
94-20.  94-21.  94-22.  94-23.  94-24, 
December  28, 1993. 

Y  94-25,  December  28,  1993. 

Y  94-26.  December  29.  1993. 

Y  94-27.  lanuarv- 1,  1994. 

Y  94-28.  ]anuaT\  2,  1994. 
r94-29.  )anuar>'3,  1994. 
1^94-30.  januar>' 5,  1994. 
y  94-33.  Januan,'  5,  1994. 

Y  94-32,  January-  11,  1994. 

Y  94-33.  Januar>'  23.  1994. 
Y 94-34.  January  24.  1994. 

Y  94-35.  ]anuary  23.  1994. 
Y 94-36,  January  25.  1994. 
y  94-37,  February  3,  1994. 

FOR  FURTHER  INF0RMATU3N  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
.Agency,  Rm..  E-545,  401  M  St.,  SVV., 
Washington.  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEHdENTARY  INFORlKlATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  tlie  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  ETG-102  at  the  above  address 
between  12  noon  and  4  p.m.,  Mondav 
through  Friday,  excluding  legal 
holidays. 

Y  94-15 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  {xjlyester. 

Use/Production.  (G)  Structural 
material.  Prod,  range:  Confidential. 

Y  94-16 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester. 

Use/Production.  (G)  Structural 
naterial.  Prod,  range:  Confidential. 

Y  94-17 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester. 

Use/ Prod  action.  (G)  Structural 
m.aterial.  Prod,  range:  Confidential. 

Y  94-18 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester. 

Use/Production.  (G)  Structural 
material.  Prod,  range:  Confidential. 


Y  94-19 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester. 

Use/Production.  (G)  Structural 
material.  Prod,  range:  Confidential. 

Y  94-20 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester. 

U»e/ Production.  (G)  Structural 
material.  Prod,  range:  Confidential. 

Y  94-21 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester. 

Use/Production.  (G)  Structural 
material.  Prod,  range:  Confidential. 

Y94-22 

Manufacturer.  Hoechst  Celanese 
Corporation, 

Chemical.  (G)  Modified  polyester. 

Use/Production.  (G)  Structural 
material.  Prod,  range:  Confidential. 

Y  94-23 

Manv.facturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester. 

Use/Production.  (G)  Structural 
material.  Prod,  range:  Confidential. 

Y  94-24 

Manufacturer.  Confidential. 
Chemical.  (G)  Saturated  polyester. 
Use/Production.  (G)  Printing  ink. 
Prod,  range:  Confidential. 

Y  94-25 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Electrostatic 
power  coatings.  Prod,  range: 
Confidential. 

Y  94-28 

Importer.  Lenzing  AG. 

Chemical.  (G)  Pohamide. 

Use/Import.  (S)  Wire  coating,  grinding 
wheels  reinforcement  polymer, 
membranes  and  moulding  parts.  Import 
range:  Confidential. 

Y  94-27 

Importer  DSM  Copolymer,  Inc. 

Chemical.  (S)  (Biscycio(2,2.1)-hept-2- 
ene,  5-ethylidene-,)(4.7-niethano-lH- 
indene,  3a,4,7a,-tetrahydro)  pol)Tner 
with  ethene  and  1-propene. 

Use/Import.  (S)  Adhesive  for  general 
purpose  glue,  energy  absorbing  material, 
hoses,  belts,  and  sporting  good  items. 
Import  range:  2,727^72-2,836,363  kg/ 
\r. 

Y94-28 

Importer.  Lenzing  AG. 


Chemical.  (G)  Polyamideimide. 
Use/Import.  (S)  Molding  parts.  Import 
range:  Confidential. 

Y  94-29 

Importer.  Confidential. 

Chemical.  (G)  PoliTneric  modified 
rosin  ester. 

Use/Import.  (G)  An  open,  non- 
dispersive  use.  Import  range: 
Confidential. 

Y94-30 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted  polyvinyl 
acetal. 

Use/Import.  (G)  Contained  use  in  an 
article.  Prod,  range:  1,500-4.000  kg/yr. 

Y  94-31 

Manufacturer.  Owens-Coming 
Fiberglas  Corporation. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Import.  (S)  Molding  resin.  Prod. 
range:  Confidential. 

Y  94-32 

Manufacturer.  Surface  Coatings,  Inc. 

Chemical.  (G)  Aliphatic  polyether 
urethane. 

Use/Production.  (G)  Used  in  coatings 
for  textiles  applied  by  industrial 
manufacturers.  Prod,  range: 
Confidential. 

Y94-33 

Manufacturer.  Inx  International  Ink 
Company. 

Chemical.  (G)  Cyclohexane,  5- 
isocyanato-l-(isocyanatomethyl}-l,3,3- 
trimethyl-,  poKTner  with  5-amino-l,3,- 
trimethylcycloxhexamethane, 
trimethylhexamethylenediamine, 
alkanedioi,  hexanedioic  acid, 
dimethylalkanedioi  and 
polj'propyleneglycol. 

Use/Import.  (G)  Open,  non-dispersive 
use.  Prod,  range:  Confidential. 

Y  94-34 

Importer.  Confidential 

Chemical.  (G)  Substituted  pyridine 
polymer. 

Use/Import.  (G)  Component  of 
consumer  products.  Confidential. 

Y94-35 
Importer.  Confidential. 
Chemical.  (G)  Substituted  pyridine 

polymer. 

Use/Import.  (G)  Component  of 
consumer  products.  Confidential. 

Y  94-06 

Importer.  Confidential. 

Chemical.  (G)  Saturated  copolyester 
resin. 

Use/Import.  (G)  Binder  resin.  Import 
range:  Confidential. 
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V  94-^7 

Importer.  EniChem  America,  Inc. 

Chemical.  (S)  Carbonic  acid,  dimethyl 
ester,  polymer  with  1,6-hexanediol. 

Use/Import.  (S)  Component  for 
polyurethane  manufacture.  Import 
range;  20,000-100.00  kg/yr. 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 
Ddtt-d;  March  4.  1994. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  94-6172  Filed  3-1&-94:  8:45  ami 

BICLINC  CODE  t6t0-60-f 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  94-27] 

EEO  Policy  Statement 

agency:  Federal  Communications 
Commission  (FCC). 
ACTION:  Policy  statement. 

SUMMARY:  This  Policy  Statement 
establishes  non-binding  guidelines  for 
assessing  forfeitures  for  violations  of  the 
Federal  Communications  Commission's 
(FCC's)  broadcast  Equal  Employment 
Opportunity  (EEO)  rule.  The  EEO  rule 
prohibits  discrimination  and  requires 
affirmative  action  by  broadcast  stations 
in  hiring.  The  new  guidelines  provide 
greater  guidance  to  stations  and  the 
public  about  what  sanction  may  result 
from  different  types  of  EEO  violations. 
EFFECTIVE  DATE:  January  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roderick  K.  Porter  at  202-632-6460. 
SUPPLEMENTARY  INFORMATION: 

.■\dopted:  January  31,  1994;  Released: 
February  1,  1994. 

By  the  Commission:  Commissioner 
Quello  issuing  a  statement. 

I.  Introduction 

1.  In  this  Policy  Statement,  we 
establish  non-binding  guidelines  for 
assessing  forfeitures  for  violations  of  the 
Commission's  broadcast  Equal 
Employment  Opportunity  (EEO)  rules.' 

2.  The  Commission's  broadcast  EEO 
rules  and  other  policies  which  promote 
participation  by  minorities  and  women 
in  the  broadcast  industry  are  vitally 
important.  They  further  the 
Commission's  goals  of  promoting 
diversity  of  programming  on  broadcast 
stations'.  See  NAACP  v.  FPC,  425  U.S. 


662,  670  n.  7  (1975);  Metro 
Broadcasting.  Inc.  v.  FCC,  497  U.S.  547 
(1990)  (Mefro).  And.  as  the  Supreme 
Court  has  noted,  "(slafeguarding  the 
public's  right  to  receive  a  diversity  of 
views  and  information  over  the 
airwaves  is  *   *  *  an  integral 
component  of  the  FCC's  mission." 
Metro.  497  U.S.  at  548.  We  reaffirm  our 
commitment  to  this  bedrock  goal 
underlying  our  broadcast  EEO  rules  and 
believe  that  the  PoUcy  Statement  we 
adopt  here  will  further  achievement  of 
that  goal. 

3.  In  addition  to  promoting  program 
diversity,  our  broadcast  EEO  rules 
enhance  access  by  minorities  and 
women  to  increased  employment 
opportunities.  Increased  employment 
opportunities  are  the  foundation  for 
increasing  opportunities  for  minorities 
and  women  in  all  facets  of  the 
communications  industry,  including 
participation  in  ownership. 2  Those  who 
have  access  to  employment 
opportunities  are  able  to  develop 
experience  and  expertise  that  can  be  put 
to  beneficial  use  in  a  variety  of 
communications  enterprises,  in  a 
variety  of  ways.  Thus,  by  combating 
discrimination  and  other  arbitrary 
barriers  to  employment,  we  contribute 
to  the  development  of  the  broadcast 
industry  and  ultimately  promote  the 
further  development  of  the  broader 
communications  infrastructure. 3 

II.  Background 

4.  In  1989.  Congress  amended  the 
Communications  Act  of  1934  to  increase 
substantially  the  maximum  dollar 
amounts  of  forfeitures  the  Commission 
could  impose  on  broadcasters  under 
Section  503(b)  of  the  Act.*  The 
Commission's  forfeiture  rule  has  been 
amended  to  reflect  the  higher  forfeiture 
amounts.  47  CFR  1.80(b)(1). 

5.  On  August  1, 1991.  in  order  to 
assist  both  the  Commission  and 


'  See  47  CF.R.  73.2080. 


2  The  Commission  seeks  to  promote  minority 
ownership  of  broadcasting  facilities.  See 
Commission  Policy  Regarding  the  AdvancomenI  of 
Minority  Ownership  in  Broadcasting.  92  FCC  2d 
849  (1982):  Statement  of  Policy  on  Minority 
Ownership  of  Broadcasting  Facilities,  68  FCC  2d 
979(1978). 

3  We  note,  in  this  regard,  that  Section  309(j)(4)(C) 
of  the  Communications  Act  of  1934,  as  amended, 
directs  the  Commission  to  promote  economic 
opportunity  in  competitive  bidding  among 
applicants  proposing  to  use  the  spectrum  "by 
disseminating  licenses  among  a  wide  variety  of 
applicants*  '   *  including  businesses  owned  by 
members  of  minority  groups  and  women." 

♦  Pub.  L.  No.  239,  101st  Cong..  Ist  Scss.  103  Stat. 
2131  (1989)  (amending,  among  other  sections.  47 
use.  503(b)).  Amended  Section  503(b)  provides 
the  Commission  with  authority  to  assess  forfeitures 
of  up  to  S25,0OO  for  each  violation  or  each  day  of 
a  continuing  violation  against  broadcasters,  with  a 
limit  on  forfeitures  for  continuing  violations 
involving  a  single  act  or  failure  to  act  of  S25O,0O0 
for  broadcasters. 


licensees  in  adjusting  to  the  statutory 
increases,  the  Commission  released  its 
Policy  Statement.  Standards  for 
Assessing  Forfeitures  (1991  Policy 
Statement). 5  The  1991  Policy  Statement 
provided  general,  non-binding  guidance 
regarding  the  assessment  of  forfeitures. 
It  established  base  forfeiture  amount? 
for  a  wide  range  of  violations.  For 
violations  of  broadcast  EEO  rules,  the 
Commission  set  a  base  amount  of 
$12,500.  The  1991  Policy  Statement  also 
provided  that  the  base  forfeiture  amount 
for  any  violation  could  be  increased  or 
decreased  by  applying  adjustments  to 
the  base  amount  as  relevant  to  the  facts 
in  any  particular  case.  On  August  12. 
1993,  the  Commission  released  its  most 
recent  forfeiture  guidelines. e  Among 
other  actions,  the  1993  Policy  Statement 
deleted  the  broadcast  EEO  violation 
category  and  indicated  that  the 
Commission  would  issue  a  further 
policy  statement  on  broadcast  EEO 
forfeiture  matters  at  a  later  date.'' 

III.  Discussion 

6.  The  Policy  Statement  we  adopt 
here,  as  set  forth  in  the  Appendix,  re- 
establishes the  base  forfeiture  amount 
for  violations  of  the  broadcast  EEO  rules 
at  512,500.  It  also  provides  guidance  on 
what  situations  may  generally  lead  to 
such  a  forfeiture.  In  addition,  it 
describes  upward  and  downward 
adjustment  criteria  that  may  be  used  to 
adjust  the  forfeiture  in  particular  cases. 
The  adjustment  guidelines  reflect  the 
factors  set  forth  in  Section  503(b)  of  the 
Act,  §  1.80  of  our  rules  and  case 
precedent.  See  47  U.S.C.  503(b)(2)(D): 
47  CFR  1.80(b)(4).  All  of  these  factors 
will  not  necessarily  be  relevant  in  each 
individual  case  and  other  adjustments 
may  also  be  made  as  appropriate  in 
particular  cases.  The  Appendix  also 
provides  guidance  regarding  when 
short-term  renewals  may  be  appropriate 
in  particular  cases.  We  believe  that 
these  guidelines  will  assist  the 
Commission  and  its  staff  in  determining 
broadcast  EEO  forfeitures  in  a  generally 
consistent  manner  that  furthers  the 
public  interest  while  nevertheless 
ensuring  that  the  Commission  and  u.e 
staff  retain  the  discretion  to  decide  each 
case  based  on  the  specific  facts  and 
circumstances  at  issue.  At  the  same 
time,  we  believe  these  guidelines  will 


5  6  FCC  Red  4695  (1991).  modified  in  pari  on 
recon.,  7  FCC  Red  5339  (1992).  petition  for  rexicw 
pending  sub  nom^  USTA  v.  FCC.  No.  92-1321  (DC 
Cir.  filed  July  30.  1992). 

•  8  FCC  Red  62 1 5  ( 1 993)  petition  for  review 
pending  sub  nom  L'STA  v,  FCC.  No.  93-1526  (DC 
Cir.  filed  August  23,  1993)  (1993  Policy  Statement). 

'  Id  at  n.l.  The  forfeiture  amount  for  violations 
of  the  Commission's  cable  EEO  rules  is  set  at  $500 
per  day  by  section  634  of  the  Act  and  is  addressed 
in  the  1993  Policy  Statement. 
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give  licensees  and  the  public  greater 
guidance  regarding  which  types  of 
forfeitures  may  result  from  particular 
types  of  EEO  violations. 

7.  Finally,  we  stress  that  we  do  not 
intend  this  Policy  Statement  to  limit  our 
flexibility.  In  particular  ca.ses, 
forfeitures  that  are  higher  or  lower  than 
those  reflected  by  the  guidelines  may  be 
imposed.  In  this  regard,  what  we  have 
said  in  connection  with  our  prior 
forfeiture  policy  statements  applies  here 
as  well: 

IT]he  Policy  Statement  simply  describes 
the  general  approach  the  Commission  may 
take  in  forfeiture  cases  and  is  not  binding  on 


any  licensees  or  the  Commi.ssion.  The  Policy 
Statement  does  not  impose  any  obligations 
on  llicenseesj  or  require  the  Commission  to 
issue  a  forfeiture  of  any  particular 
magnitude — or  any  forfeiture  at  all  *   *   * 
*         »         •         •         • 

[Wle  reiterate  that  while  the  Policy 
Statement  may  guide  us  and  the  staff  in 
particular  cases,  we  do  not  intend  for 
the  Commission  or  the  staff  to  be  bound 
by  it.  In  addition,  both  the  Commission 
and  tlie  staff  intend  to  apply  these 
guidelines  flexibly.  In  particular,  we 
and  the  staff  remain  committed  to 
deciding  every  forfeiture  case  on  the 
basis  of  the  specific  facts  and  equities 
presented  in  the  record  of  that  case. 


7  FCC  Red  at  5339  (internal  citations 

omitted). 

IV'.  Conclusion 

8.  Accordingly,  it  is  ordered  that  this 
Policy  Statement  is  adopted,  to  the 
effective  upon  adoption. 

9.  The  notice  ana  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  to  this  Policy  Statement.  5  U.S.C. 
553(b)(A).  (d)(2). 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Appendix 


Failure  to  recruit  so  as  to  attract  an  adequate  pool  of  minority/female 
applicants  or  hires  for  at  least  66%  of  all  vacancies  during  the  li- 
cense term  being  reviewed  (Evidence  of  this  violation  will  include 
(1)  inadequate  record-keeping  and/or  (2)  inadequate  self-assess- 
ment throughout  the  license  term). 


$12,500  base  forfeiture  (accompanied  by  reporting  conditions) 


UPWARD  ADJUSTMEMT  CRITERIA 


I  Egregious  Misconduct 

A.  Failure  to  recruit  so  as  to  attract  an  adequate  pool  of  minor- 
ity/female applicants  or  hires  for  at  least  33%  of  all  vacancies 
reported  for  the  license  term  being  reviewed.  Efforts  are  evalu- 
ated both  for  the  station's  staff  overall  and  for  upper  four  job 
categories. 
(EEO  programs  achieving  only  this  level  of  compliance  will  war- 
rant a  short-term  renewal,  irrespective  of  whether  other  up- 
ward adjustments  for  "egregiousness"  factors  are  present,  if 
the  percentage  of  vacancies  for  which  the  licensee  failed  to  re- 
cruit, or  the  percentage  of  pools  containing  minorities,  falls 
below  33%  and  other  factors — eg.,  use  and  productivity  of  re- 
cruiting  sources,   use   and   productivity   of  minority-specific 
sources;  evidence  of  self-assessment — are  absent  or  particu- 
larly inadequate) 
B    Large  number  of  hiring  opportunities  that  did  not  translate 
into  an  adequate  pool  of  minority/female  applicants  or  em- 
ployees hired. 
— "Large  number"  means  hiring  opportunities  equal  to  at 
least  the  average  number  of  employees  on  the  fjll-fime 
staff  with  a  minimum  of  25  hiring  opportunities 
— "Substantial  number"  means  hiring  opportunities  equal  to 
three  times  the  number  of  full-time  staff  with  a  minimum 
of  25  hiring  opportunities. 
C.  Large  pool  of  minorities/women  in  the  relevant  labor  force 
did  not  translate  into  an  adequate  pool  of  applicants  minority/ 
women  or  employees  hired 
Analysis  will  focus  on  (1)  the  overall  percentage  of  minorities  in 
the  relevant  labor  force  and  (2)  the  presence  of  a  single  minor- 
ity group  constituting  a  significant  percentage  of  that  labor 
force. 
— If  a  licensee  has  a  relevant  labor  pool  of  at  least  20  per- 
cent minorities  or  a  single  minority  group  constitutes  at 
least  10  percent  of  the  labor  force. 


S6,250  upward  adjustment. 


S6.250  upward  adjustment  (Base  plus  50%) 


Additional  upw  ard  adjustment  of  50-90%  of  base. 


56,250  to  SI  1.250  upward  adjustment  (base  plus  50-90%) 


SHORT  TERM  RENEWALS:  Short  term  renewals  will  be  assessed  if  (A),  (B)  or  (C)  are  applied  in  any  combination  of  two  or  more  upward  ad- 
justments. In  addition,  short  term  renewals  also  will  be  warranted  where  the  specific  criteria  set  forth  in  (A)  above  are  present.  The 
presence  of  the  mitigating  factors  described  in  Section  II  below  are  grounds  for  not  issuing  short  term  renewals. 


D.  Prior  EEO  violations  that  resulted  in  previous  sanction  or 
remedy 


— If  reporting  conditions  we.T  previously  impiosed,  the  licensee  re- 
ceives reporting  conditions  and  the  base  forfeiture  plus  a  90%  up- 
ward adjustment  in  addition  to  any  other  upward  adjustments 
warranted  by  these  guidelines  (including  short-term  renewal) 

— If  reporting  conditions  plus  a  forfeiture  were  previously  imposed, 
the  licensee  receives  repwrting  conditions,  the  base  forfeiture  plus 
a  90%  upward  ad|ustment.  any  other  upward  adjustments  war- 
ranted by  these  guidelines,  and  a  short-term  renewal. 
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E.  EEO  violations  with  re«rpect  to  both  minorities  and  women 


— If  previous  sanction  and  remedies  included  a  short-term  renewal, 
the  renewal  will  be  designated  for  hearing  and  possible  forfeiture 
of  S250.0OO. 

S  11,250  upward  adjustment  and  a  short-term  renewal. 


DOWNWARD  ADJUSTMENT  CRITERW 


II.  Actual  H'ring  Experience 

A.  Minority  hiring  represents  50%  of  the  minority  profile  of  the 
relevant  labor  force  for  both  overall  employment  and  upper 
four  employment  or 

B.  Minority  hiring  represents  100%  of  the  minority  profile  of  the 
relevant  labor  force  for  both  overall  employment  and  upper 
four  employment. 

III.  EmplovTnerit  Profile 

C  Minority  employment  represents  50%  of  the  minority  profile 
of  the  relevant  labor  force  for  both  overall  employment  and 
upper  four  employment  or 

D.  Minority  employment  represents  100%  of  the  minority  profile 
of  the  relevant  labor  force  for  both  overall  employment  and 
upper  four  employment. 

III(C)  and  III(D)  apply  if  the  employment  profile  meets  the  guide- 
lines in  4  of  5  years  for  a  television  renewal  and  6  of  7  years 
for  a  radio  renewal.  Where  less  than  a  full  term  exists,  the  em- 
plovTnent  profile  must  meet  the  guidelines  for  a  majority  of 
the  years  reported 

IV.  Employment  Profile  ond  Hiring  Experience  

V.  Few  Hiring  Opportunities 

A.  5  or  fewer  hiring  opportunities  across  the  entire  license  term 

B.  10  or  fewer  hiring  opportunities  across  the  entire  license  terra 
if  the  average  full-time  staff  during  the  entire  term  exceeds  50 
employees. 

VI. .Low  Percentage  of  Minorities  in  Relevant  Population 

Minorities  constitute  less  than  6%  of  the  relevant  labor  force  


VII.  Inability  to  Pay  (if  raised  and  demonstrated  by  the  licensee)  

VIII.  Stand-alone  station  in  markets  200  and  above  as  reflected  in  the 
annual  Abitron  population  rankings. 


S6.250  downward  adjustment. 


S6.250  downward  adjustment  and  presumptive  removal  of  short- 
term  renewal.  Evidence  indicating  the  substantial  absence  of  an 
EEO  program  will  rebut  the  presumption  of  removal. 

S6.250  downward  adjustment. 


S6.250  downward  adjustment  and  presumptive  non-issuance  of 
short-term  renewal.  Evidence  indicating  the  complete  absence  of 
an  EEO  program  will  rebut  the  presumption  of  removal. 


If  11(B)  and  III(D)  apply,  a  short-term  renewal  would  not  be  im- 
posed. 

S6,2S0  downward  adjustment. 

S6.250  downward  adjustment  (Either  (A)  or  (B)  will  apply,  but  not 
both) 


56,250  downward  adjustment  and  possible  non-issuance  of  short- 
term  renewal  depending  upon  statT  balancing  of  factors  (number 
and  productivity  of  sources  contacted,  number  and  productivity 
of  minority-sf>ecific  sources,  extent  to  which  licensee  dem- 
onstrated severe  shortfall  in  recruitment). 

Varies. 

56,250  downward  adjustment. 


S<-parate  Statement  of  CommLssioner  James 
H.  Quello 

In  the  Matter  of  Standards  for  Assessing 
Forfeitures  for  Violations  of  the  Broadcast 
EEO  Pules 

The  Commission  today  has  voted  an  item 
that  will  prove  to  be  a  turning  point  in  the 
enforcement  of  our  EEO  rules.  This  Policy 
Statement  sets  forth  guidelines  for  assessing 
forfeitures  for  violations  of  the  Commission's 
EEO  rules.  47  CFR  73.2080.  As  reflected  in 
the  st'.t-''mrnJ.  the  base  amount  for  a 
forfeiture  will  be  512.500,  an  amount  that  can 
be  increased  or  decreased  depending  on  the 
facts  of  a  given  case.  These  higher  forfeitures 
are  a  direct  result  of  the  increases  in 
forfeiture  amounts  imposed  by  Congress.  The 
guidelines  are  designed  to  ensure  that  these 
new,  higher  forfeitures  are  assessed  in  a 
reasoned,  consistent  manner.  For  this  reason, 
and  because  I  strongly  support  vigorous 
enforcement  of  our  EEO  rules,  I  have  voted 
in  favor  of  this  item. 

However,  at  the  same  time,  I  am  concerned 
that  the  Commission  may  be  entering  the  era 
of  the  telecommunications  superhighway 
wielding  a  club,  rather  than  offering  a  hand, 
to  broadcasters  making  their  way  down  the 
road.  At  the  dawn  of  this  new  era,  we  are 
imposing  fines  against  22  of  24  radio  stations 


whose  EEO  records  were  reviewed,  in 
amounts  ranging  from  $18,750  to  537,500. 
Short  term  renewals  are  assessed  against  21 
of  the  22  stations  receiving  forfeitures.  Radio 
broadcasters  will  be  "contributing"  a  total  of 
5325.000  to  the  Federal  Treasury  as  a  result 
of  our  actions  today.  I  am  troubled  by  the 
amount  of  these  forfeitures  and  the  increased 
use  of  the  short  term  renewal  as  a  sanction. 
Yet,  I  recognize  that,  at  least  with  respect  to 
the  increased  forfeiturp  amounts,  Congress 
increased  our  forfeiture  authority. 

I  would  have  much  preferred  an  approach 
that  would  have  served  three  compelling 
goals:  (1)  Ensuring  compliance  with  our  EEO 
rules  by  imposing  meaningful  sanctions;  (2) 
imposing  these  sanctions  in  such  a  way  so  as 
not  to  cripple  broadcasters  in  their  travels 
along  the  information  superhighway;  and  (3) 
directly  furthering  the  underlying  public 
interest  purpose  of  the  EEO  rule — the 
increased  hiring  and  promotion  of  minorities 
and  women  in  the  broadcast  industry. 
Specifically,  if  we  had  the  legal  authority  to 
do  so,  I  would  have  voted  for  a  program  that 
would  have  allowed  monies  received  as  a 
result  of  violations  or  alleged  violations  of 
our  EEO  or  other  rules  to  be  placed  into  a 
fund  and  not  into  the  Federal  Treasury. 
Funds  received  for  EEO  violations  would  be 
used  for  training,  educating,  and  providing 


placement  services  ftir  minorities  and  women 
interested  in  a  career  in  broadcast.  What 
better  use  for  the  $325,000  in  forfeitures 
imposed  for  violations  of  the  EEO  rules  today 
than  for  the  very  purpose  underlying  the 
rule? 

[FR  r>x:.  94-6228  Filed  3-16-94;  8:45  am) 

BILLING  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Bmc  One  Corporation,  Columbus, 
Ohio;  Request  for  an  Exemption  From 
Tying  Provisions 

Banc  One  Corporation,  Columbus, 
Ohio  (Banc  One),  has  requested, 
pursuant  to  section  106(b)  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970  (12  U.S.C.  1971  et  seq.)  (Section 
106(b)),  that  the  Board  grant  an 
exemption  to  peimit  Banc  One's 
subsidiary  banks  to  var}'  the 
consideration  on  a  loan,  deposit, 
discount,  or  trust  service  ("traditional 
banking  products")  for  customers  that 
receive  first  lien  mortgage  loans  on  1-4 
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family  residential  real  estate  (mortgage 
loans)  from  Banc  One's  mortgage 
subsidiary',  Banc  One  Mortgage 
Corporation.  Indianapolis,  Indiana 
(BOMC).  Banc  One  also  has  requested 
an  exemption  to  permit  BOMC  to  vary 
the  consideration  on  mortgage  loans  for 
customers  who  have  obtained  or  will 
obtain  a  traditional  banking  product 
from  any  of  Banc  One's  subsidiary 
banks.  BOMC  originates  and  refinances 
mortgage  loans,  primarily  for  sale  into 
the  secondar>'  market. 

In  1994,  Banc  One  intends  to 
reorganize  BOMC  as  an  operating 
subsidiary  of  Bank  One,  Indianapolis, 
N.A..  Indianapolis,  Indiana.  In  this 
connection.  Banc  One  also  has 
requested  an  exemption  to  permit  its 
banks  and  BOMC  to  continue  to  offer 
customers  the  price  reductions 
described  above  after  the  reorganization. 

Section  106(b)  permits  a  bank  to  fix  or 
vary  the  consideration  for  extending 
credit  or  furnishing  services  on 
condition  that  a  customer  also  obtain  a 
traditional  banking  product  from  that 
bank.  However,  Section  106(b)  prohibits 
a  bank  from  engaging  in  these  same 
activities  on  condition  that  the  customer 
obtain  any  additional  credit  or  services 
from  any  affiliate.  The  Board  may  grant 
an  exception  that  is  not  contrary  to  the 
purposes  of  this  provision. i 

Banc  One  contends  that  its  proposal 
is  consistent  with  the  purposes  of 
Section  106(b)  because  the  proposal  is 
not  anticompetitive.  Banc  One  argues 
that  the  market  for  mortgage  loans  and 
for  traditional  banking  products  is 
highly  competitive,  and  that  BOMC 
does  not  have  sufficient  market  share  on 
a  local,  nationwide,  or  other  basis  to 
adversely  affect  competition.  Banc  One 
also  argues  that  the  proposal  will 
promote  competition  and  will  not  limit 
the  availability  of  products  to 
consumers  because  the  traditional 
banking  products  offered  by  Banc  One's 
subsidiary  banks  and  mortgage  loans 
from  BOMC  will  be  separately  available 
to  customers. 

Notice  of  Banc  One's  request  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  request  and  does 
not  represent  a  determination  by  the 
Board  that  the  request  meets  or  is  likely 
to  meet  the  standards  of  Section  lOBfb). 
The  request  may  be  inspected  at  the 
offices  of  the  Board  of  Governors. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  VV.  Wiles,  Secretary 
of  the  Board  of  Governors  of  the  Federal 
Resene  System,  Washington,  DC  20551, 
not  later  than  April  15,  1994. 


Board  of  Governors  of  the  Federal 
Reserve  System,  March  11,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-6219  Filed  3-16-94;  8;45  ami 

BILUNG  CODE  6210-01-^ 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  To  the 
Public  Printer;  Meeting 

The  Depository  Librarv  Council  to  the 
Public  Printer  (DCL)  will  hold  its  Spring 
1994  meeting  on  Monday,  April  25. 
1994,  through  Wednesday,  April  27. 
1994,  in  Arlington,  Virginia.  The 
meeting  sessions  will  take  place  from 
8:30  a.m.  until  5  p.m.  on  Monday  and 
Tuesday  and  from  8:30  a.m.  until  12 
p.m.  on  Wednesday.  The  sessions  will 
be  held  at  the  Rosslyn  Westpark  Hotel, 
1900  North  Fort  Myer  Drive,  Arlington, 
Virginia  22209.  The  purpose  of  this 
meeting  is  to  discuss  the  Federal 
Depository  Library  Program.  The 
meeting  is  open  to  the  public. 

A  limited  number  of  hotel  rooms  have 
been  reserved  at  the  Rosslyn  Westpark 
for  anyone  needing  hotel 
accommodations.  Telephone:  800-368- 
3408  or  703-527-4814; fax:  703-522- 
8864.  Please  specif>'  the  Depository 
Librarv'  Council  when  you  contact  the 
hotel.  Room  cost  per  night  is  $82. 
Michael  F.  DiMario, 
Public  Printer. 
[FR  Doc.  94-6250  Filed  3-16-94;  8:45  am] 

BILUNQ  CODE  1505-01-M 


•  See.  eg,  12  U.S.C.  1972(1). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

White  House  Conference  on  Aging; 
Recognition  of  Activities 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  1995  White  Mouse 
Conference  on  Aging  (WHCOA)  intends 
to  recognize  local  and  regional 
activities,  events  and  programs 
developed  by  outside  organizations 
during  1994.  Recognition  implies  the 
WHCOA's  acknowledgement  of  the 
relevancy  of  the  activity  to  the  goals  of 
the  WHCOA.  Interested  organizations 
must  adhere  to  the  guidelines  listed 
below  to  have  an  event  officially 
recognized  by  the  White  House 
Conference  on  Aging. 


ADDRESSES:  Forms  should  be  sent  to  the 
WHCOA.  501  School  St.  SW.,  8th  Floor. 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Satine,  White  House  Conference  on 
Aging,  202-245-7826.  See  address 
above. 

SUPPLEMENTARY  INFORMATION:  A  White 
House  Conference  on  Aging  is  intended 
to  produce  policy  recommendations  to 
guide  national  aging  policy  over  the 
next  decade.  In  Public  Law  102-375.  the 
Older  Americans  Act  Amendments  of 
1992,  Congress  specifically  identified 
six  primary  purposes  for  the  White 
House  Conference  on  Aging.  They  are: 

(1)  To  increase  public  awareness  of 
the  interdependence  of  generations  and 
the  essential  contributions  of  older 
individuals  to  society  for  the  well-being 
of  all  generations; 

(2)  To  identify  the  problems  facing 
older  individuals  and  the 
commonalities  of  the  problems  with 
problems  of  younger  generations; 

(3)  To  examine  the  well-being  of  older 
individuals,  including  the  impact  the 
wellness  of  older  individuals  has  on  our 
aging  society; 

(4)  To  develop  such  specific  and 
comprehensive  recommendations  for 
executive  and  legislative  action  as  may 
be  appropriate  for  maintaining  and 
improving  the  well-being  of  the  aging; 

(5)  To  develop  recommendations  for 
the  coordination  of  Federal  policy  with 
State  and  local  needs  and  the 
implementation  of  such 
recommendations;  and 

(6)  To  review  the  status  and 
multigenerational  value  of 
recommendations  adopted  at  previous 
White  House  Conferences  on  Aging. 

It  should  be  noted  that  particular 
emphasis  should  be  directed  to 
purposes  1  and  5  listed  above. 

Guidelines 

In  order  for  the  White  House 
Conference  on  Aging  to  consider 
recognizing  a  local  activity,  event  or 
program,  it  must  meet  the  following 
basic  criteria: 

(A)  It  must  be  a  poUcy-oriented  event; 
the  focus  must  be  on  one  or  more 
Federal  policy  issues  affecting  the 
elderly  or  the  near-elderly; 

(B)  It  must  guarantee  the  participation 
of  older  persons; 

•  (C)  It  must  produce  a  written  report 
within  30—45  days  summarizing  major 
issues  discussed  and  recommendations 
proposed  that  can  be  utilized  by  the 
White  House  Conference  on  Aging; 

(D)  It  must  not  be  a  profit-making  or 
fundraising  event  although  it  is 
permissible  to  charge  a  fee  to  recover 
the  costs  of  the  event;  and 
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(E)  It  must  be  approved  by  the 
Executive  Dirertor.  If  the  White  House 
Conference  on  Aging  agrees  to  recognize 
the  event,  an  official  letter  will  be 
provided  that  could  be  presented  at  the 
activity,  event  or  program.  In  certain 
limited  instances,  the  White  House 
Conference  on  Aging  may  also  be  able 
to  participate.  A  White  House 
Conference  on  Aging  recognition  allows 
the  activity,  event  or  program  to 
publicize  that  it  has  been  recognized  by 
the  WHCOA  and  that  it  will  be  listed  in 
the  final  report  of  the  Conference. 
However,  recognition  does  not  imply 
that  the  WHCOA  endorses  the 
recommendations. 

Interested  organizations  should 
respond  to  the  questions  set  out  in  the 
appended  form  and  send  the 
information  to  the  above  address  as 
soon  as  possible.  If  will  be  reviewed  and 
a  response  sent  as  expeditiously  as 
possible. 

Fernando  M.  Torres-Gil, 
Assistant  Secretary  for  Aging. 

Appendix — Form 

Request  for  WHCOA  Project  Recognition 

Nameof Organization    

Address     

City     

State    — 

ZIP 

FORPROHTl     )        NON-PROFIT  (     ) 

TitiB  Cif  Proposed  Activity     

Date/s     

Location    

Qtv^ies  1,  

2.  ■  

3.      

4.     

Please  briefly  describe  your  proposed 
activity,  event,  or  program. 


What  specific  Federal  aging  policy  issue  do 
vou  intend  to  address:  Plea.se  describe: 


Will  older  people  be  invited  to  and  be 
involved  in  your  proposed  activity,  event,  or 
program?  Can  you  indicate  the  size  of  the 
target  audience  and  what  percentage  might 
be  seniors? 


Can  you  provide  to  the  WHCOA  within  30 
to  45  days  of  your  activity,  event,  or  program. 
a  written  summary  report  on  issues  discussed 
and  recommendations  proposed?  » 

YES(     )        N0(    ) 

Do  you  plan  to  charge  a  fee  for  your  activity? 
YES(     )        N0(     ) 

Contact  Person     

Telephone 

Date  of  Request 

IFR  D'<    <t4-616S  filed  3-16-94;  8:45  am) 
BILLING  CODE  4130-02-M 


Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
Chaoter  35),  the  National  Center  on 
Chil'd  Abuse  and  Neglect  (NCCAN)  of 
the  Administration  for  Children  and 
Families  (ACF)  is  requesting  clearance 
from  the  Office  of  Kfanagement  and 
Budget  (0MB)  for  instruments  to  be 
used  for  the  Site  Visit  Interview 
Component  of  the  National  Evaluation 
of  Emergency  Child  Abuse  and  Neglect 
Prevention  Services  Demonstration 
Projects.  The  Emergency  Services 
Demonstration  projects  were  designed 
to  address  services  to  families 
experiencing  the  coexisting  problems  of 
substance  abuse  and  child 
maltreatment. 

ADDRESSES;  Copies  of  the  information 
collection  may  be  obtained  from  Edward 
E.  Saunders  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 205-7921. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to: 

Laura  Oliven,  OMB  Desk  Officer  for  ACF, 
OMB  Reports  Management  Branch,  New 
Executive  Office  Building,  room  3002,  725 
17th  Street,  NW.,  Washington,  DC  20503, 
(202)  395-7316. 

Information  on  Document 

Title:  Evaluation  of  the  Emergency 
Child  Abuse  and  Neglect  Prevention 
Services  Demonstration. 

OMB  No.:  New  Request. 

Description:  The  Emergency  Child 
Abuse  and  Neglect  Prevention  Services 
Demonstration  projects,  funded  by  the 
National  Center  on  Child  Abuse  and 
Neglect  of  the  AdminisL-ation  for 
Children  and  Families  (ACF),  were 
designed  to  address  services  to  families 
experiencing  the  coexisting  problems  of 
substance  abuse  and  child 
maltreatment. 

The  national  evaluation  is  comprised 
of  two  primary  components — the  Site 
Visit  Interview  Component  and  the     " 
Document  Review  Component.  The  site 
visit  data,  in  conjunction  with 
information  obtained  from  reviews  of 
program  reports  and  third-party 
evaluation  documents  (obtained  from 
the  Document  Review  component)  will 
be  used  to  assess  the  extent  to  which 
demonstration  program.s  have  met  the 
goals  of  (1)  developing  emergency 
service  delivery  models  to  provide  crisis 
intervention  for  children  and 
adolescents  at  ri.sk  for  maltreatment 
from  substance-abusing  family 


mem.bers;  and  (2)  removing  barriers  to 
treatment  for  substance-abusing  parents 
or  family  members  in  order  to  prevent 
maltreatment  of  children  in  these  at-risk 
households.  The  Site  Visit  Interview 
Component  will  be  conducted  through 
visits  to  49  projects  and  inter.'iews  with 
key  members  at  the  project  site.  The 
information  obtained  by  the  Site  Visit 
Interview  Component  will  be  used  by 
NCCAN  in  decision-making  regarding 
policy  and  programs  pertaining  to 
services  to  children  and  families 
experiencing  the  coexisting  problems  of 
substance  abuse  and  child 
maltreatment.  The  information  also  will 
provide  the  fields  of  substance  abuse 
and  child  abuse  prevention  and 
intervention  with  new  models  for 
working  together  and  for  serving 
families  from  a  holistic  perspective. 

Annual  Number  of  Respondents:  188. 
.     Frequency:  1. 

Average  Burden  Hours  Per  Response: 
2.02. 

Total  Burden  Hours:  379.75. 

Dated:  March  10,  1994. 
Larry  Guerrero, 

Deputy  Director.  Office  of  Information 

Systems  Management. 

IFR  Doc.  94-6204  Filed  3-16-94;  8:45  ami 

BILUNQ  COOC  41M-01-M 


Health  Care  Financing  Administration 

[OIS-024-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances  and  Coverage  Decisions — 
Fourtti  Quarter  1993 

AGENCY:  Heahh  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

summary:  This  notice  lists  HCFA. 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
October,  November,  and  December  of 
1993  that  relate  to  the  Medicare  and 
Medicaid  programs.  Section  lfi71(c)  of 
the  Social  Security  Act  requires  that  we 
publish  a  list  of  Medicare  is.suances  in 
the  Federal  Register  at  least  every  3 
months.  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  li.sting.  we  are 
including  all  Medicaid  issuances  and 
Medicare  and  Medicaid  substantive  and 
interpretive  regulations  (proposed  and 
final)  published  during  this  timeframe. 
We  are  also  providing  the  content  of 
revisions  to  the  Medicare  Coverage 
Issues  Manual  published  between 
October  1  and  December  31, 1993.  On 
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August  21,  1989  (54  FR  34555).  ue 
published  the  content  of  the  Manual 
and  indicated  that  we  will  publish 
quarterly  any  updates.  Adding  to  Lhis 
listing  the  complete  text  of  the  changes 
to  the  Medicare  Coverage  Issues  Manual 
allows  us  to  fulfill  this  requirement  in 
a  manner  that  facilitates  identification 
of  cove.-age  and  other  changes  in  our 
manuals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Cotton,  (410)  966-5260  (For 

Medicare  instruction  information) 
Waller  Rutemueller,  (410)  965-5395 

(For  Medicare  coverage  information) 
Pat  Prete.  (410)  965-3246  (For  Medicaid 

instruction  information) 
Jacqueline  Kidd,  (410)  96&-4682  (For  all 

other  information) 

SUPPt-EMENTARY  INFORMATION: 
I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  ser\'ices  for  36 
million  Medicare  beneficiaries  and  33 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public;  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Survey  .\>.!encies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  arp  based,  we  issue 
regulations  under  artljority  granted  the 
Secret6ry  under  sections  1102,  1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Ac1  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  applicability 
not  issued  as  regulations.  We  published 
our  first  notice  June  9,  1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
a.-u  continuing  our  practice  of  including 
Medidfere  substantive  and  interpretive 
reguralions  (proposed  and  final) 
puMishi  d  during  the  3-month 
timt!f.-ar;;t\  Since  the  publication  of  our 
quarterly  hsting  on  June  12,  1992  (57  FR 
24797),  we  decided  to  add  Medicaid 


issuances  to  our  quarterly  listings. 
Accordingly,  we  are  listing  in  this 
notice  Medicaid  issuances  and 
Medicaid  substantive  and  interpretive 
regulations  published  from  October  1 
through  December  30, 1993. 

II.  Medicare  Coverage  Issues 

We  receive  numerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
procedures  that  can  h*  paid  for  under 
Medicare.  On  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained 
all  the  Medicare  coverage  decisions 
issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  issuance  changes  to  ail  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as-needed  basis.  VVe 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  will  refiect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  cJianges. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  w.ithin  the  text.  We  have  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  t3xt  is  shown 
in  italics.  We  will  not  reprint  the  table 
of  contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  or  not. 

III,  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
the  timeframe  to  determine  whether  any 
are  of  particular  interest.  We  expect  it  to 
be  used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 


Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837),  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21. 1989,  publication. 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  Manual,  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  Issues 
Manual.  These  updates,  when  added  to 
material  from  the  manual  published  on 
August  21,  1989,  constitute  a  complete 
manual  as  of  March  31, 1993.  Parties 
interested  in  obtaining  a  copy  of  the 
manual  and  revisions  should  follow  the 
instructions  in  section  TV  of  this  notice. 

Addendum  D  identifius  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter,  A  transmittal  may 
consist  of  Q  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  title  of  the  regulation,  and  the  Parts 
of  the  Code  of  Federal  Regulations  (CFR) 
which  have  changed. 

Addendum  V  sets  forth  the  revisions 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  the  revisions, 
we  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  setiion  number,  and  the  title 
of  the  section.  VVe  present  a  complete 
copy  of  the  revised  material,  no  m.itter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
includes  material  unrelated  to  the 
revised  section,  for  example,  when  the 
addition  of  revised  material  causes  other 
sections  to  be  repaginated,  we  do  not 
reprint  the  unrelated  material. 

rv.  How  To  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  recTiving  any 
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manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents. 

Government  Printing  Office.  ATTN: 

New  Order.  P.O.  Box  371954. 

Pittsburgh.  PA  15250-7954. 

Telephone (202) 783-3238.  Fax 

number  (202)  512-2250  (for  credit 

card  orders):  or 
National  Technical  Information  Service. 

Department  of  Commerce.  5825  Port 

Roval  Road,  Springfield.  VA  22161. 

Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Sotices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  indicated  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volum.e  number  and  page  number. 

C  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D  HCFA 's  Compact  Disk-Read  Only 
Memory-  (CD-ROM) 

HCFA's  laws,  regulations,  and 
manuals  are  now  available  on  CD-ROM, 
which  may  be  purchased  from  GPO  or 
NTIS  on  a  subscription  or  single  copy 
basis.  The  Superintendent  of  Documents 
list  ID  is  HCLRK^.  and  the  s»ock  number 
is  717-139-00000-3.  The  following 
material  is  contained  on  the  CD-ROM 
disk: 

•  Titles  XI,  XVm.  and  XIX  of  the  Act. 

•  HCF.^-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  are  current  as  of  the 

September  1,  1992.  update  of  the 
Compilation  of  the  Social  Security  Laws 
and  the  regulations  are  those  in  effect  as 
of  October  1,  1993. 


The  CI>-ROM  disk  does  not  contain 
Appendices  M  (Interpretative 
Guidelines  for  Hospices)  and  R 
(Resident  Assessment  for  Long  Term 
Care  Facilities)  of  the  State  Operations 
Manual.  Copies  of  these  appendices 
may  be  reviewed  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

V.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL.  Under 
the  FDL  program,  government 
publications  are  sent  to  approximately 
1400  designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  W  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL.  individuals  should  contact 
any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Addendum  III,  along  with  the 
HCFA  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
instruction,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Carriers  Manual.  Part  2 — 
Program  Administration  (HCFA-Pub. 
14-2)  transmittal  entitled  "The 
Contractor  Performance  Evaluation 
Program— FY  1993."  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7-3.  and  the  HCFA  transmittal 
number  123. 

VI.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 


Questions  concerning  Medicare  items 
in  Addenda  III  may  be  addressed  to 
Margaret  Cotton.  Office  of  Issuances. 
Health  Care  Financing  Administration, 
Room  688  East  High  Rise.  6325  Security 
Blvd..  Baltimore,  MD  21207,  Telephone 
(410) 966-5260. 

Questions  concerning  Medicaid  items 
in  Addenda  III  may  be  addressed  to  Pat 
Prete,  Medicaid  Bureau,  Office  of 
Medicaid  Policy.  Health  Care  Financing 
Administration.  Room  233  East  High 
Rise.  6325  Security  Blvd..  Baltimore. 
MD  21207,  Telephone  (410)  965-3246. 

Questions  concerning  items  in 
Addenda  V  may  be  addressed  to  Walter 
Rutemueller.  Office  of  Coverage  and 
Eligibility  Policy.  Health  Care  Financing 
Administration.  Room  401  Ea.st  High 
Rise.  6325  Security  Blvd..  Baltimore. 
MD  21207.  Telephone  (410)  966-5395. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Jacqueline  Kidd.  Regulations  Staff. 
Health  Care  Financing  Administration. 
Room  132  East  High  Rise.  6325  Security 
Blvd..  Baltimore.  MD  21207.  Telephone 
(410)  966-4682. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  March  7. 1994. 
Bruce  C  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  quarterly  listing  of  program 
issuances  and  coverage  decision 
updates  to  the  Coverage  Issues  Manual. 
March  20. 1990  (55  FR  10290) 
February  6, 1991  (56  FR  4830) 
July  5,1991  (56  FR  30752) 
November  22.  1991  (56  FR  58013) 
January  22.  1992  (57  FR  2558) 
March  16. 1992  (57  FR  9127) 
June  11. 1992  (57  FR  24797) 
October  16.  1992  (57  FR  47468) 
January  7. 1993  (58  FR  3028) 
March  31,  1993  (58  FR  16837) 
Julv9,  1993  (58  FR  36967) 
September  1,  1993  (58  FR  46200) 
December  22, 1993  (58  FR  67796) 

Addendum  II — Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9, 1988,  at  53  FR 
21730  and  supplemented  on  September 
22,  1988.  at  53  FR  36891  and  December 
16.  1988.  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21.  1989.  at  54  FR  34555.  A 
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brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16.  lQ92,at  57FR47463. 

Addendum  III.— Medicare  and  Med- 
icaid Manual  Instructions  Octo- 
ber Through  December  1993 


Trans.  No. 


Manual/subject  publication 
number 


Intermediary  Manual.  Part  2  -  Audits.  Reim- 
bursement Prog'am  Administration  {HCFA- 
Pub.  13-2)  (Supenntendent  oi  Documents 
No.  HE  22.8/6-2) 


354 


°   Comptetion    of    tt>e    Form 

HCFA-18S5A 
The  Contractor  Perlormance 

Evaluation      Program — FY 

1993. 
Bill   Processing  and  Service 

Criterion. 
Payment     Safeguards     Cn- 

tenon. 
Service  Criterion. 
The  RHHI  Performance  Eval- 
uation Program  -  FY  1993. 
Regional       Home       Health 

Intermediary  Cntenon. 


Intermediary  Manual,  Part  3  -  Claims  Process 
(HCFA-Pub.  13-3)  (Superintendent  of  Doc- 
uments No.  HE  22  8/6) 


1606 


1607 


1608 
1609 


16^0 


°  Electronic  Media  Clams 

File  Specifications.  Record 
Specificatioas.  and  Data 
Element  Definitions  lor 
EMC  Bills. 

National  Standard  Electronic 
Remittance  Advice. 

Medicare  Standard  Electronic 
PC-Pnnt  Software. 

"  Bill  Review  for  Partial  Hos- 
P'taitzation  Sen/ices  Pro- 
vided in  Community  Mental 
Heafth  Centers. 

Hospital  Outpatient  Partial 
Hospitalization  Services. 

Provider  Electronic  Billing 
Fiie  and  Record  Formats 
HCFA-485  Home  Health 
Certification  and  Plan  ot 
Treatment. 

'  PPS  PRICER  Program. 

°  Review  ct  Form  HCFA- 
1450  for  Inpatient  and  Out- 
patient Bills. 

Billing  Procedures  for  Where 
Meoica'e  Benefits  are  Sec- 
ondary to  Group  Health 
Pians  for  Emoloyed  Bene- 
ticianes/Spouses  and  the 
Disabled. 

Coding  Structures. 

MSP  Outpatient  Claims  In- 
volving Lab  Charges  Paid 
By  Fee  Schedule. 

°  Rules  Governing  Charges 
to  Beneficianes. 

The  Intermediary  Workload 
Report,  Form  HCFA-1566. 


ADDENDUM  III. — MEDICARE  AND  MED- 
ICAID Manual  Instructions  Octo- 
ber Through  December  1993 — 
Continued 


Trans.  No. 

Manual/subfect/publication 
number 

1611  

°  ClairT>s  Processing  Timeli- 
ness. 

Intermediary  Manual,  Part  4  -  Audit  Proce- 
dures (HCFA-Pub.  13-3)  (Superintendent 
ot  D.xuments  No.  HE  22.86-4) 


31 


32 


°  Introduction  to  tt-.e   Home 

Health     Agency      Uniform 

Desk  Review. 
Instructions     for     Performing 

DesK  Reviews. 
"  General. 
Revised       Medtcare       Audit 

Process. 


Car-iers  Manual.  Part  2  -  Program  Adminis- 
tration (HCFA-P^b.  14-2)  (Supenntendent 
of  Documents  No.  HE  22.8/7-3) 


123 


124 


°  The  Contractor  Per^ornv 
ance  Evaluation  Pro^gram  - 
FY  1993. 

Claims  Processing  Criterion. 

Payrrient  Safeguards  Cri- 
ter.on. 

Sc.ice  Cr'te^ion. 

CWr  Hos\  Pefomoance  Eval- 
uation Program  -  FY  1993. 

°  Functional  Standards  lof 
Claims  Processing  Oper- 
ations- 


Carners  Manual,  Part  3  -  Claims  Process 
(HCFA-Pub.  14-3)  (Superintendent  o'  Doc- 
uments No  HE  22  a?) 


1465 
1466 


1467 


1468 
1469 


°  List  of  Covered  Surgical 
Procedures. 

°  ReQuirement  for  Processing 
Electronic  Media  Claims. 

The  Sysiem  for  Processing 
Electronic  Media  Claims. 

EMC  Testing  and  Verifica- 
tion. 

Technical  Requirements. 

Data  Sets  and  Formats  for 
Electronic  Media  Claims 
and  Electronic  Remittance 
Advice, 

°  Bills  Involving  Medical  As- 
sistance Recipients. 

Processing  Claims  for  Serv- 
ices of  Paacipating  Physi- 
cians or  Suppliers. 

Physician  and  Supplier  Billing 
Reouirements  for  Services 
Furnisned  on  or  After  Sep- 
tember 1,  1990. 

Participation  Program 

"  Psyctx)logical  Tests. 

°  The  earner  Pertormance 
Report,  HCFA-1565. 


Addendum  III.— Medicare  and  Med- 
icaid Manual  Instruct'Ons  Octo- 
ber Through  December  1993— 
Continued 


Trans.  No. 

Manual/sutnect/Dublicatran 

number 

1470  

°  Nonpartrcipating  Physicians 
to  Provide  Notices  for  Elec- 

tive Surgery. 

Handtmg    Beneficiary    Com- 

plaints. 

1471  

"  Technical  Specifications  ot 
the  EOMB. 

1472  

°  EpoeUn  Furnished  to  ESRD 
Home  Patients. 

1473  

°  Introductjon 

Definition   of   a   Glot)ai   Sur- 

gical Package. 

Billing       Requirements      for 

Glotjal  Surgenes. 

Claims    Review    tor    Glotal 

Surgeries, 

Adjudication    of    Claims    for 

GkDbal  Surgenes. 

Postpayment  Issues. 

Claims  for  Multiple  Surgenes. 

Claims     for     Bilateral     Suf- 

genes. 

Procedures  Billed  W-th  Two 

or  More  Surgical  Modifie's. 

Claims  for  Anesthesia  Serv- 

ices Pertormed  On  or  After 

January  1.  1992. 

Billing    for    Portable    X-Ray 

Set-Up  Services. 

Clairro    Processing    System 

Requirements, 

1474  

°  Routine  Sen/ices  and  Appli- 
ances, 

Foot    Care    and    Supportive 

Devices  (or  tlie  Feet. 

Program  MemorarxJum.  Intermedianes 
<HCFA-Pub.  60A)  (Supenntendent  of  Docu- 
ments Ho.  HE  22.8/6-5) 


A-93-4 

°  Change   m   Hospice   Pay- 

ment Rates. 

A-93-5  

•  Heafth  Care  Financing  Ad- 

ministration's    Audit     and 

Cost  Report  Settlement  Ex- 

pectations. 

A-93-6  

•  FY  1994  Prospective  Pay- 

ment   System    and    Other 

Bill  Processing  Changes, 

Program  Menx)randum,  Garners  (HCFAPub, 
60B)  (Supenntendent  of  Documents  No, 
HE  22,8/6-5) 


B-93-5 


"  1994  Physician,  Practitioner 
and  Supplier  Participation 
Enrollment  and  Fee  Sched- 
ule Disclosure. 


Program  Memorandum,  Intermediaries'Car- 
ners  (HCFA  Pub.  60  A/B)  (Supenntendent 
of  Documents  No,  HE  22  8^6-5) 


AB-93-5 


Q  Code  for  New  Chemo- 
tt>erapy  Drug,  Paclitaxel. 
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Addendum  III.— Medicare  and  Med- 
icaid Manual  Instructions  Octo- 
ber Through  December  199^— 
Continued 


Trans   No. 


AB-93-6 


AB-93-7 


Manual  s  ubiect  publication 
numoer 


Curent  Status  of  Medicare 
Program  Memorandums 
arxj  Letters  issued  Before 
Calendar  Year  -993. 
Use  of  New  Code.  G0001, 
for  Billing  of  Routine 
Venipuncture 


P'og'am  MemorarKJum,  Medicaid  State 
Agencies  (HCFA-Pub  7)  (Superintendent 
of  Documents  No.  HE  22  a6-5) 


93-7  

°  Current  Status  of  Medicaid 

Program       Memorandums 

and  Action  Transmittals  Is- 

sued Before  Calendar  Year 

- 

1993. 

93-S  

°   Title   XiX,    Social   Securrty 

Act,     Medicaid    Coverage 

and  Payment. 

State  Operations  Manual.  Provider  Certifi- 
cation (HCFA-Pub.  7)  (Superintendent  of 
Documents  No.  HE  22.8)12) 


261 


'  Life  Saletv  Code  Surveys. 
CorxJucting     Initial     Surveys 
and  Scheduled  Resunveys. 


intendent  of  C 

ocuments  No   HE  22.8.2) 

655  

°    Billing    for    Hospital    Out- 

patient Partial   Hospitaliza- 

tion Sen;ices. 

Coding  Stoictures 

'Completion  of   Form  HCFA- 

1450   for    Inpatient   and/or 

Outpatient  Bi'iing. 

656  

°  Focused  Medical  Review. 

Billing  for  Part  B  Outpatient 

Physical  Therapy  Sen/ices. 

Completion  of   Form  HCFA- 

1450    for    Inpatient    and/or 

Outpatient  Billing. 

Medicare  Benefits  and  Sec- 

ondary to  EGHPs  for  Em- 

ployed            Beneficianes; 

Spouses  and  the  Disabled. 

Coding  Structures. 

MSP   Outpatient   Claims    In- 

volving lab  Charges  Paid 

by  Fee  Schedule. 

657  

"  Claims  Processing  Timeli- 

ness. 

home  Health  Agency  Manual  (HCFA-Pub. 
11)  (Supenntendent  of  Documents  No.  HE 
22a5) 


ADDENDUM  III.— MEDICARE  AND  MED- 
ICAID Manual  Instructions  Octck 
BER  Through  December  1993— 
Continued 


Trans.  No. 


Manual/subject/publlcalion 
number 


Skilled  Nursing  Facility  Manual  (HCFA-Pub. 
12)  (Supenntendent  Qf  Documents  No.  HE 
22.8/3) 


323  

"  Focused  Medical  Review. 

Billing  for  Part  B  Intermediary 

OPT  Bills. 

324  

°  Rules  Governing  Charges 

to  Beneficiaries. 

325  

°  Claims  Processing  Timeli- 

1 

ness. 

Rural  Healtti  Clinic  and  Federally  Qualified 
Health  Center  Manual  (HCFA-Pub.  27) 
(Supenntendent  of  Documents  No.  HE 
22.a'1 9:986) 


8 


_L 


Claims  .Processing  Timeli- 
ness. 


Renal  Dialysis  Facility  Manual  (Non-Hospital 
Operated)  (HCFA-Pub.  29)  (Superintendent 
of  Docunnents  No.  HE  22.8/13) 


63  .. 


Claims  Processing  Timeli- 
ness. 


Hospice    Manual    (HCFA-Pub.    21)    (Super- 
intendent of  Documents  No.  HE  22.8/18) 


38 
39 


Focused  Medical  Review. 
Claims  Processing  Timeli- 
ness. 


Outpatient  Physical  Therapy  and  Conv 
prehensive  Outpatient  Rehaibilitation  Faci^ 
ity  Manual  (HCFA-Pub.  9)  (Superintendent 
of  Documents  No.  HE  22.8/9) 


112  

°  Focused  Medical  Review 

113  

Medical  Review  of  Part  B 
OPT  Intermediary  Bills. 

"  Claims  Processing  Timeli- 
ness. 

Coverage  Issues  Manual  (HCFA-Pub.  6)  (Su- 
penntendent of  Documents  No.  HE  22  8/ 
14) 


65  

°  Artificial  Hearts  and  Related 

Devices. 

66  

"  Medical  Documentation. 



Laboratory  Evidence. 

Provider  Reimbursement  Manual.  Part  1 
(HCFA-Pub.  15-1)  (Supenntendent  of  Doc- 
uments No.  HE  22.8/4) 


263  

°  Billing  for  Part  B  Outpatient 
Physical  Therapy  Services. 
Focused  Medical  Review. 

373  

374  

264  

°  Claims  Processing  Timeli- 
ness 

Regional  Medicare  Swing- 
Bed  SNF  Rates. 
Elimination  of  Payment  for 
Retum  of  Equity. 


Addendum  III. — Medicare  and  Med- 
icaid Manual  Instructions  Octo- 
ber Through  December  1993— 
Continued 


Trans.  No. 

Manual/subiect'publication 
number 

375  

°  Costs  Not  Related  to  Pa- 
tient Care. 

Political  Contnbution  and 
Lobbying  Activities. 

Purpose. 

Provider  Reimbursement  Manual.  Part  1  - 
Chapter  27  Reimbursement  for  ESRD  and 
Transplant  Services  (HCFA-Pub.  15-1-27) 
(Superintendent  of  Documents  No.  HE 
22.8/4) 


24  

"   Items   and    Services    Fur- 

nished   to    Direct    Dealing 

Home       Dialysis       Bene- 

ficiaries. 

25  

°  Epoetin. 

infacility  Patients. 

Home  Pat'ents. 

Provider  Reimbursement  Manual,  Part  II  - 
Provider  Cost  Repxjrting  Forms  and  In- 
structions (Chapter  1)  (HCFA-Pub.  15-11) 
(Superintendent    of    Documents    No.    HE 

22.a4) 


16 


'  Submission  of  Cost  Report. 


Provider  Reimbursement  Manual,  Part  II  - 
Provider  Cost  Reporting  Forms  and  Irv 
structions  (Chapter  28)  (HCFA-Pub.  15-11- 
AB)  (Supenntendent  of  Documents  No.  HE 
22.8/4) 


'  Form  HCFA-2552-92 
Worksheets. 

Electronic  Reporting  Speci- 
fications for  Form  HCFA 
2552-92. 

Cost  Center  Coding. 


Peer  Review  Organization  Manual  (HCFA- 
Pub.  19)  (Supenntendent  of  Documents 
No.  HEa'8-15; 


25 


°  Health  Care  Financing  Ad- 
ministration's Role. 

Health  Care  Quality  Improve- 
ment Initiative. 

Generic  Quality  Screens  - 
Outpatient  Surgery. 

Rereview  of  Quality  Con- 
cerns. 

Scope  of  PRO  Fraud  and 
Abuse  Review  Activities 

Review  Responsibility 

Evaluation  Report. 

Availability  of  Expert  Witness. 

Reopening  of  Cases. 
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Addendum  ill.— Medicare  and  Med- 
icaid Manual  Instructions  Octo- 
ber Through  December   1993— 
Continued 

Addendum  III.— Medicare  and  Med- 
icaid Manual  Instructions  Octo- 
ber Through  December  1993— 
Continued 

Trans.  No. 

Manual/subject/pubiication 
number 

Trans.  No. 

Manual  subiecl'pubhcation 
number 

25  

°  Citations  arxl  Authority. 
Issuances  of  Hospital  Notices 

of  Noncoverage. 
Content    of    Hospital-Issued 

Notice  of  Noncoverage. 
Beneficiary  Request  tor  PRO 

Review. 
Solicitation  of  Views. 
Monitoring       Hospital-Issued 

Notices  of  Noncoverage. 
Beneficiary  Liability. 
Right  to  a  Reconsideration. 
Model           Notices           of 

Noncoverage. 
Model  Hospital  Notice  Issued 

to  Beneficiary  of  Pro  Re- 
view of  Need  for  Continued 

Hospitalization. 
"  Monthly  Files. 
Review  for  Approval  of  Use 

of  an  Assistant  at  Cataract 

Surgery. 
°  Background. 
Purpose. 

Report  of  Findings. 
Performance       Improvement 

Plan. 

State  Medicaid  Manual,   Part  4  -   Services 
(HCFA-Pub.  45-4)  (Superintendeit  of  Doc- 
uments No.  HE  22.8/10) 

63  

°  Authority  to  Grant  Life  Safe- 
ty Code  Waivers  for  Medic- 
aid Only  Certified  NFs. 

State  Medicaid  Manual,  Part  5  -  Ear'v  and 
Fenodic  Screening,  Diagnosis,  and  Treat- 
ment (HCFA-Pub.  45-5)  (Superintendent  of 
Documents  No.  HE  22.8/10) 

6 

7 

°  Screening  SerMce  Content. 

°  Records  or  Information  on 
Services  and  Recipients 
Annual  Participation  Goals. 

27  

State  Medicaid  Manual,  Part  6  -  Payment  for 
Services  (HCFA-Pub.  45-€)  (Superintend- 
ent of  Documents  No.  HE  22.8/10) 

28  

24  

°  Federal  Upper  Limit   Pay- 
ments for  Multiple  Source 
Drugs. 

State  Medicaid  Manual,  Part  7  -  Quality  Con- 
trol (HCFA-Pub.  45-7)  (Superintendent  of 
Documents  No.  HE  22.8/10) 

State  Medicaid  Manual,  Part  2  -  State  Orga- 
nization     and      General      Administration 
(HCFA-Pub-  45-2)  (Superintendent  of  Doc- 
uments No.  HE  22.8/10) 

84  

°  Early  and  Periodic  Screen- 
ing, Diagnostic  and  Treat- 
ment Report  (Form  HCFA- 
416) 

ADDENDUM  III.— Medicare  and  Med- 
iCAD  Manual  Instructions  Octo- 
ber Through  December  1993 — 
Continued 


Trans.  No. 

ManuaL  subject/publication 
number 

49 

°  Definitions  of  Key  Terms. 

Medicaid     Eligibility     Quality 

Control  Review. 

MEQC    State   and    Regional 

Cycles. 

Cases  Which   Are   Not   Re- 

viewed. 

Review     of     AFDC     Cash 

Cases,'lndividuais. 

In-Person  Interview. 

Mandatory  Use  of  lEVS  Infor- 

mation. 

Verification  Standards. 

Verification  Guide. 

Administrative  Penod. 

Technical  Errors. 

Review  Month  Income   Pro- 

jected Fonward  Throughout 

Spenddcwn  Period. 

Medicare/'Medicaid,  Sanction — Reinstatement 
Report  (HCFA-Pub.  69) 


93-10 


93-11 


93-12 


93-13 


Report  of  Physicians'Practi- 
tioners,  Providers  and'or 
Other  Health  Care  Suppli- 
ers Excluded/Reinstated. 
Report  of  Physicians/Practi- 
tioners, Providers  and/or 
Other  Health  Care  Suppli- 
ers Excluded' Reinstated. 
Report  of  Physicians/Practi- 
tioners, Providers  and'or 
Other  Health  Care  Suppli- 
ers Excluded/Reinstated. 
Report  of  Physicians/Practi- 
tioners, Providers  andor 
Other  Health  Care  Suppli- 
ers Excluded/Reinstated. 


Addendum  IV.— Regulations  and  Notices  Published  July  Through  September  1993 


Publication  date/citation 


42  CFR  part 


Title 


Final  Rules 


10/01/93  (58  FR  51408)  

10/20/93  (58  FR  54045)  

435 

413 
401 

,436 

405, 
409, 
411, 
418 

488 

405 

440 
403 

406, 
410, 
412. 
489 

421 

489 

491 
414 

424 

Medicaid  Program;  Eligibility  and  Coverage  Requirements. 

Medicare  Program;  Demonstration  Project  to  Develop  a  Unifomi  Cost  Reporting 

System  for  Hospitals. 
Medicare  Program;  Self-Implementing  Coverage  and  Payments  Provisions:  1990 

Legislation  (Confirmation  of  Final  Rule). 

Medicare  Program;  Carrier  Jurisdiction  for  Claims  for  Durable  Medical  Equipment 
Prosthetics,  Orthotics,  and  Supplies  (DMEPOS). 

Medicare  Program;  Granting  and  Withdrawal  of  Deeming  Authority  to  National  Ac- 
creditation Organizations. 

Medicare  Program  Required  Laboratory  Procedures  for  Rural  Health  Clinics. 

Medicare  Program;  Revisions  to  Payment  Policies  and  Adjustments  to  the  Reiative 
Value  Units  Under  the  Physician  Fee  Schedule  for  Calendar  Year  1994. 

Medicare  Program;  Intermediary  and  Carrier  Checks  That  are  lost,  Stolen.  De- 
faced, Mutilated,  Destroyed  or  Paid  on  Forged  Endorsements. 

11/02/93  (58  FR  58502)  

11/18/93  (58  FR  60789)  

11/23/93  (58  FR  61816)  

12/02'93  (58  FR  63533)  

12/02'93  (58  FR  63626)  

12/13/93  (58  FR  65126) 
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Addendum  IV.— Regulations  amd  Notices  Published  July  Through  September  1993— Continued 


Publication  date'crtatton 


42  CFR  part 


Title 


Proposed  Rules 


10/01/93  (58  FR  51288) 

10/15/93  (58  FR  53481) 

11/26/93  (58  FR  52312) 

12/13/93  (58  FR  65150) 
12/14.'93  ',58  FR  65312) 

12/27/93  (58  FR  68366) 
Mr2993  (58  FR  68629) 


440,  441 

431,440, 

441.  447 
410,411 

413 
435,  436, 
440,  447 

417 

410,417,424 


Medicaid  Program;  Early  and  Periodic  Screening,  Diagnosis,  and  Treatment  Serv- 
ices Defined. 
Medicaid  Program;  Case  Management. 

Medicare  Program;  Medicare  Coverage  of  Screening  Pap  Smears  for  Early  Detec- 
tion of  Cervical  Cancer. 

Medicare  Program;  Reporting  of  Interest  From  Zero  Coupon  Bonds. 

Medicaid  Program;  Extended  Medicaid  for  Certain  Families  Who  Lose  AFDC  Eligi- 
bility Because  of  Earned  Income;  Work  Supplementation  Participants;  Residency 
of  Minor  Parents  and  Pregnani  Individuals. 

Medicare  Program;  Retroactive  Enrollment  and  Disenrollment  in  Risk  Health  Main- 
tenance Organizations  and  Competitive  Miedical  Plans. 

Medicare  Program;  Medicare  Coverage  and  Payment  of  Clinical  Psychologist. 
Ottier  Psychologist,  and  Clinical  Social  Worker  Services. 


NOTICES 


Pubiication  date/atation 


10'01'93  (58  FR  5' 355) 
10.'04/93  (58  FR  51632) 
10/05/93  (58  FR  51827) 
ia'05/93  (58  FR  51833) 
10/06,'93  (58  FR  52112) 
11/02'93  (58  FR  58553) 
11,'02'93  (58  FR  58555) 
11/08/93  (58  FR  59271) 


Title 


11/16/93  (58  FR  60458)  

11/22'93  (58  FR  61692)  «.. 


11/24/93  (58  FR  62128) 


11/2&'93  (58  FR  52357)  .„.. 
12,'C2,'93  (58  FR  63356)  


12/13/93  (58  FR  55186)  ... 
12/14/93  (58  FR  65357)  ... 
12/21/93  (58  FR  67350)  ... 
IZ'22'93  (58  FR  67795)  ... 

12/23.93  (58  FR  68148)  .. 


Medicare  Program;  Payment  for  Extracorporeal  Shock  Wave  Lithotnpsy  Services  Furnished  by 

Ambulatory  Surgrcal  Centers. 
HMOs;  Exclusion  of  Gamete  Intrafallopian  Transfer  and  Zygote  Intrafallopian  Transfer  as  Basic 

M6£Littl  S6rviC6S 
Medicare  Program;  Data.  Standards  and  Methodology  Used  to  Establish  Fiscal  Year  1994 
Budgets  for  Fiscal  Intermediaries  and  Carriers. 

HMOs;  Qualification  Determinations  and  Compliance  Actions  During  ttie  Penod  Apnl  1,  1993. 
through  June  30.  1993. 

Medicare,  Medicaid,  and  CLIA  Programs;  Clinrcal  Laboratory  Improvement  Amendments  of 
1988  Licensed  by  the  State  of  Washington. 

Medicare  Programs;  Inpatient  Hospital  Deductible  and  Hospital  and  Extended  Care  Sen/ices 
Coinsurance  Amounts  for  1994. 

Medicare  Program;  Part  A  Premium  for  1 994  for  the  Uninsured  Aged  and  for  Certain  Disabled 
Individuals  Who  Have  Exhausted  Other  Entitlement 

Medicare  Program;  Monthly  Actuarial  Rates  and  Monthly  Supplementary  Medical  Insurance 
Premium  Rates  Beginning  January  1,  1994. 

Medicare  Program;  Withdrawal  of  the  Provider  Reimbursement  Review  Board  Heanng  Manual. 

Medicaid  Program;  Revised  Medicaid  Management  Information  Systems  (MMIS)  Functional 
Requirements. 

Medicare  Program;  Payment  for  Extracorporeal  Shock  Wave  Lithotripsy  Services  Furnished  by 
Ambulatory'Surgical  Centers  (extension  of  comment  period). 

Medk;are  Program;  Meeting  of  the  Practicing  Physicians  Advisory  Council. 

Physician  Pertormance  Standard  Rates  of  increase  for  Federal  Fiscal  Year  1994  and  Physi- 
cian Fee  Schedule  Update  for  Calendar  Year  1994. 

Medicare  Program;  Peer  Review  Organization,  General  Criteria  and  Standards  for  Evaluating 
Pertormance  of  Contract  Obligations. 

Medicare  Program;  Proposed  Additions  to  and  Deletions  From  the  Cun-ent  List  of  Covered 
Procedures  for  Ambulatory  Surgical  Centers. 

Meoicare  Program;  Changes  to  the  Hospital  Inpatient  Prospective  Payment  Systems  and  Fis- 
cal Year  1994  Rates;  (Correction). 

Medicare  and  Medicaid  Progranns;  Quarterly  Listing  of  Program  Issuances  and  Coverage  Deci- 
sions—Tfiird  Quarter  1 993. 

Approval  of  ttie  Commission  on  Office  Latxiratory  Accreditation. 


Addendum  V — Medicare  Coverage 
Issues  Manual 

(For  the  r«^aders  convenience,  new 
materidl  and  changes  to  previously 
published  motpnal  are  in  itaUcs.  If  any 
part  of  a  sentenre  in  the  manual 
in.struction  has  changed,  the  entire  line 
is  shown  in  italics.  The  transmittal 
includes  material  unrelated  to  revised 
sections.  We  are  not  reprinting  tlie 
uiuelnted  material.) 


Transmittal  No.  65;  section  65-15, 
Artificial  Hearts  and  Related  Devices — 
Not  Covered.  CHANGED 
IMPLEMENTING  INSTRUtmONS— 
EFFECTIVE  DATE;  Services  Furnished 
on  or  After  10/18/93. 

Section  65-15.  Artificial  Hearts  and 
Related  Devices,  is  revised  to  provide 
coverage  of  the  FDA-approved 
ventricular  assist  device  (known  as  the 
BVS  5000)  when  used  only  in  patients 
suffering  from  postcardiotomy 
ventricular  dysfunction.  The  device  is 


intended  for  short  term  use  and  is  not 
covered  when  used  as  a  bridge  to 
cardiac  transplantation. 

65-15  ARTIFIQAL  HEARTS  AND 
RELATED  DE\aCES— NOT  COVTiRED 

There  are  several  devices  either  in  use 
or  under  development  which  replace  all 
or  part  of  the  human  heart  or  assist  the 
heart  in  performing  its  pumping 
function.  Artificial  hearts  are  considered 
inve.stigational  and  not  covered  under 
Medicare  either  when  used  as  a 
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permanent  replacement  for  a  human 
heart  or  when  used  as  temporary  Ufe- 
support  systems  (i.e.,  until  a  human 
heart  becomes  available  for  transplant). 

The  FDA-approved  ventricular  assist 
device  (known  as  the  BVS  5000)  is 
covered  when  it  is  used  in  accordance 
with  its  FDA-approved  labeled  uses  for 
postcardiotomy  ventricular  dysfunction. 
The  device  is  intended  for  short  term 
use  and  is  not  covered  when  used  as  a 
bridge  to  cardiac  transplantation.  Other 
ventricular  assist  de\nces  used  as 
temporary  life-support  systems  are  still 
considered  investigational  and  not 
covered  under  the  Medicare  program. 
Transmittal  No.  66;  section  60-4. B. 
Medical  Documentation.  CHANGED 
PROCEDURE.S— EFFECTIVE  DATE: 
Services  furnished  on  or  after  01/01/9. 

Section  60-4. B.  Medical 
Documentation,  is  revised  to  reflect 
changes  mandated  by  §4152  of  OBR.'K 
1990.  effective  for  services  rendered  on 
or  after  January  1,  1991.  Implementing 
changes  were  published  in  the  Medicare 
Carriers  Manual  in  July  1991 
(transmittal  1399).  Traiismittal  No.  66; 
section  60—4. C.  Laboratory  Evidence. 
CHANGED  PROCEDURES— EFFECTTVE 
DATE:  10/27/93. 

Section  60-4. C,  Laboratory  Evidence, 
is  revised  to  indicate  that  in  situations 
where  the  arterial  blood  gas  and  the 
oximetry  studies  are  both  used  to 
document  the  need  for  oxygen  therapy 
and  the  results  are  conflicting,  the 
arterial  blood  gas  study  is  the  preferred 
service  of  documenting  medical  need 
because  the  results  of  such  studies  are 
considered  the  best  evidence  of 
hypoxemia.  In  addition,  these 
instructions  also  clarify  that  the 
prohibition  against  the  use  of  results  of 
tests  performed  by  a  durable  medical 
equipment  (DMEJ  supplier  to  qualify 
patients  for  home  oxygen  service  does 
not  extend  to  the  results  of  an  arterial 
blood  gas  text  by  a  hospital  certified  to 
conduct  such  tests. 

60-4  HOME  USE  OF  OXYGEN 

B.  Medical  Documentation. — Initial 
claims  for  ox\'gen  services  must  include 
a  completed  Form  HCFA-484 
(Attending  Physician's  Certification  of 
Medical  Necessity  for  Home  Oxygen 
Therapy)  to  establish  whether  coverage 
criteria  are  met  and  to  ensure  that  the 
oxygen  services  provided  are  consistent 
with  the  physician's  prescription  or 
other  medical  documentation.  The 
attending  physician's  prescription  or 
other  medical  documentation  must 
indicate  that  the  other  forms  of 
treatment  (e.g..  medical  and  physical 
therapy  directed  at  secretions, 
bronchospasm  and  infection)  have  been 
tried,  have  not  been  sufficiently 


successful,  and  oxygen  therapy  is  still 
required.  While  there  is  no  substitute  for 
oxygen  therapy,  each  patient  must 
receive  optimum  therapy  before  long- 
term  home  ox>'gen  therapy  is  ordered. 
Use  Form  HCFA-484  for 
recertifications.  (See  Medicare  Carriers 
Manual  §  3312  for  completion  of  Form 
HCFA-484.) 

The  medical  and  prescription 
information  on  Form  HCFA-484  can  be 
completed  only  by  the  attending 
physician  or  entered  on  the  form  from 
information  in  the  patient's  records  by 
an  employee  of  the  physician  for  the 
physician's  review  and  signature. 
Although  hospital  discharge 
coordinators,  nurses,  and  medical  social 
workers  may  assist  in  arranging  for 
physician-prescribed  home  oxygen,  they 
have  no  authority  to  prescribe  the 
ser\'ices  or  to  enter  medical  or 
prescription  information  in  items  1 
through  6  of  Form  HCFA-484.  Suppliers 
may  not  enter  this  information  either. 

Unlike  other  types  of  DME,  a 
physician's  certification  of  medical 
necessity  for  oxygen  equipment  must 
include  the  results  of  specific  testing 
before  coverage  can  be  determined. 

Initial  claims  for  oxygen  must  also  be 
supported  by  medical  documentation. 
Separate  documentation  is  used  with 
electronic  billing.  (See  Medicare  Carriers 
Manual,  Part  3,  §4105.6.)  This 
documentation  may  be  in  the  form  of  a 
prescription  written  by  the  patient's 
attending  physician  who  has  recently 
examined  the  patient  (normally  within 
a  month  of  the  start  of  therapy)  and 
must  specify: 

•  A  diagnosis  of  the  disease  requiring 
home  use  of  oxygen; 

•  The  oxygen  flow  rate;  and 

•  An  estimate  of  the  frequency, 
duration  of  use  (e.g..  2  liters  per  minute, 
10  minutes  per  hour.  12  hours  per  day), 
and  duration  of  need  (e.g.,  6  months  or 
lifetime). 

Note:  A  prescription  for  "Oxygen  PRN"  or 
"Oxygen  as  needed"  does  not  meet  this  last 
requirement.  Neither  provides  any  basis  for 
determining  if  the  amount  of  oxygen  is 
reasonable  and  necessary  for  the  patient. 

All  claims  with  oxygen  flow  rates  of 
more  than  2  liters  per  minute  must  be 
reviewed  by  a  carrier's  medical  staff 
before  payment  can  be  made.  The 
attending  physician  may  also  specify 
the  tj'pe  of  oxygen  delivery  system  to  be 
used  (i.e.,  gas,  liquid,  or  concentrator). 
If  the  type  of  system  is  specified,  then 
the  medical  reasons  for  selecting  that 
system  over  the  alternative  systems 
must  also  be  specified. 

New  medical  documentation  wTitten 
by  the  patient's  attending  physician 
must  be  submitted  to  the  carrier  in 


support  of  revised  oxygen  requirements 
when  there  has  been  a  change  in  the 
patient's  condition  and  need  for  oxygen 
therapy. 

Carriers  are  required  to  conduct 
periodic,  continuing  medical  necessity 
reviews  on  patients  whose  conditions 
warrant  these  reviews  and  on  patients 
with  indefinite  or  extended  periods  of 
necessity  as  described  in  Medicare 
Carriers  Manual,  Part  3,  §  4105.6.C. 
When  indicated,  carriers  may  also 
request  documentation  of  the  results  of 
a  repeat  arterial  blood  gas  or  oximetry 
study. 

Note:  Section  4152  of  OBRA  1990  requires 
earlier  recertification  and  retesting  of  oxygen 
patients  who  begin  coverage  with  an  arterial 
blood  gas  result  at  or  above  a  partial  pressure 
of  55  or  an  arterial  oxygen  saturation 
percentage  at  or  above  89.  (See  Medicare 
Carriers  Manual  §  4105.6  for  certifications 
and  retesting  schedules.) 

C.  Laboratory  Evidence. — Initial 
claims  for  oxygen  therapy  must  also 
include  the  results  of  a  biood  gas  study 
that  has  been  ordered  and  evaluated  by 
the  attending  physician.  This  is  usually 
in  the  form  of  a  measurement  of  the 
partial  pressure  of  oxygen  (P02)  in 
arterial  blood.  (See  Medicare  Carriers 
Manual.  Part  3.  §  2070.1  for  instructions 
on  clinical  laboratory  tests.)  A 
measurement  of  arterial  oxygen 
saturation  obtained  by  ear  or  pulse 
oximetry,  however,  is  also  acceptable 
when  ordered  and  evaluated  by  the 
attending  physician  and  performed 
under  his  or  her  supervision  or  when 
performed  by  a  qualified  provider  or 
supplier  of  laboratory  services.  In 
situations  when  the  arterial  blood  gas 
and  the  oximetry  studies  are  both  used 
to  document  the  need  for  home  oxygen 
therapy  and  the  results  ore  conflicting, 
the  arterial  blood  gas  study  is  the 
preferred  source  of  documenting 
medical  need.  A  DME  supplier  is  not 
considered  a  qualified  provider  or 
supplier  of  laboratory  services  for 
purposes  of  these  guidelines.  This 
prohibition  does  not  extend  to  the 
results  of  an  arterial  blood  gas  test 
conducted  by  a  hospital  certified  to  do 
such  tests.  The  conditions  under  which 
the  laboratory'  tests  are  performed  must 
be  specified  in  writing  and  submitted 
with  the  initial  claim,  i.e.,  at  rest,  while 
sleeping,  while  exercising,  on  room  air, 
or  if  while  on  oxygen,  the  amount,  body 
position  during  testing,  and  similar 
information  necessary  for  interpreting 
the  evidence  as  specified  by  the  carrier. 

The  preferred  sources  of  laboratory 
evidence  are  existing  physician  and/or 
hospital  records  that  reflect  the  patient's 
medical  condition.  Since  it  is  expected 
that  virtually  all  patients  who  qualify 
for  home  oxygen  coverage  for  the  first 
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time  under  these  guidelines  have 
recently  been  discharged  from  a  hospital 
where  they  submitted  to  arterial  blood 
gas  tests,  the  carrier  needs  to  request 
that  such  test  results  be  submitted  in 
support  of  their  initial  claims  for  home 
oxygen.  If  more  than  one  arterial  blood 
gas  test  is  performed  during  the 
patient's  hospital  stay,  the  test  result 
obtained  closest  to  the  hospital 
discharge  date  is  the  best  evidence  of 
the  need  for  home  oxygen  therapy. 

Carriers  may  accept  an  attending 
physician's  statement  of  recent  hospital 
test  results  for  a  particular  patient,  when 
appropriate,  in  lieu  of  copies  of  actual 
hospital  records.  Subsequent  blood  gas 
tests  that  appear  to  duplicate  the 
hospital  test  (eg.,  when  there  is  no 
reason  to  believe  the  patient's  condition 
may  have  changed)  are  denied  as  not 
medically  reasonable  and  necessary. 

A  repeat  arterial  blood  gas  or  oximetry 
study  is  normally  necessary  only  when 
evidence  indicates  that  an  oxygen 
recipient  has  undergone  a  major  change 
relevant  to  home  use  of  oxygen.  For 
example,  if  the  carrier  has  reason  to 
believe  that  there  has  been  a  major 
change  in  the  patient's  physical 
condition  (e.g..  when  there  has  been  a 
significant  increase  in  the  amount  of 
oxygen  billed  on  a  monthly  basis),  it 
may  ask  for  documentation  of  the 
results  of  another  blood  gas  or  oximetry 
study 
IFR  Doc.  94-6153  Filed  3-16-94;  8:45  am) 

BILUNG  COOC  4120-01-P 


Health  Resources  and  Services 
Administration 

Final  Strategic  Directions  for 
Cooperative  Agreements  for  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
Regional  Education  and  Training 
Centers  Program  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
.^dministration  (URSA),  announces  the 
final  strategic  directions  to  continue  the 
development  of  the  AIDS  Regional 
Education  and  Training  Centers 
(.\ETCs)  program  for  one  year.  This 
program  is  authorized  under  Section 
776(a),  (previously  section  788A).  title 
\1I  of  the  Public  Health  SeA'ice  Act  (the 
Act),  as  amended  by  the  Health 
Professions  Education  E.xtension 
'  .Amendmentsof  1992,  Public  Law  102- 
408,  dated  October  13,  1992. 

Eligibility  and  Purpose 

Awards  are  made  to  accredited  public 
and  nonprofit  private  entities  and 
schools  and  academic  health  science 
c  '--nters  in  meeting  the  costs  of 
projects — 


1.  To  train  the  faculty  of  schools  and 
graduate  departments  or  programs  of, 
medicine,  nursing,  osteopathic 
medicine,  dentistry,  public  health, 
mental  health  practice  (clinical 
psychology,  clinical  social  work  and 
marriage  and  family  therapy),  and  allied 
health,  to  teach  health  professions 
students  to  provide  for  the  health  care 
needs  of  individuals  with  HTV  disease; 

2.  To  train  practitioners  to  provide  for 
the  health  care  needs  of  such 
individuals; 

3.  With  respect  to  improving  clinical 
skills  in  the  diagnosis,  treatment,  and 
prevention  of  such  disease,  to  educate 
and  train  the  health  professionals  and 
clinical  staff  of  schools  of  medicine, 
osteopathic  medicine,  and  dentistry; 
and 

4.  To  develop  and  disseniinate 
curricula  and  resource  materials  relating 
to  the  care  and  treatment  of  individuals 
with  such  disease  and  the  prevention  of 
the  disease  among  individuals  who  are 
at  risk  of  contracting  the  disease. 

Project  Requirements 

The  following  project  requirements, 
which  were  published  in  the  Federal 
Register  in  FY  1989.  after  public 
comment  dated  September  8.  1989.  54 
FR  37378.  will  be  continued  in  FY  1994. 

The  project  requirements  are  designed 
to  direct  Federal  resources  where  the 
greatest  needs  exist.  Each  project  must 
define  a  geographic  region  and  identify 
the  types  of  providers  to  be  teu^geted  for 
training  within  that  region.  Thus,  the 
focus  in  FY  1994  wrill  continue  to  be  on 
clinical  education  of  primary  care 
providers  in  high  HTV/ AIDS  prevalence 
areas.  Consistent  with  this  emphasis  is 
the  requirement  that  a  minimum  of  two- 
thirr  s  of  the  Federal  funds  provided 
musi  be  expended  to  provide  education 
to  primary  care  providers  (i.e.. 
physicians,  nurses,  dentists,  physician 
assistants,  nurse  practitioners,  and 
dental  hygienists).  In  addition,  at  least 
50  percent  of  project  funds  must  be 
expended  for  training  activities  in  high 
AIDS  incidence  Metropolitan  Statistical 
Areas  identified  prior  to  the  competitive 
awards  of  high  AIDS  incidence  MSAs 
identified  for  funding  through  the 
•Ryan  White"  CARE  ACT  program. 

Each  ETC  must  provide  or  perform 
the  following: 

•  Clinical  training  of  primary  care 
physicians,  nurses,  dentists,  physician 
assistants,  nurse  practitioners,  and 
dental  hygienists; 

•  Training  of  other  health 
professionals  such  as  mental  health  care 
providers  and  case  managers; 

•  An  updated  needs-assessment  of 
the  education  and  training  needs  of  the 
primary  care  providers  within  the 


proposed  service  area  which  is  linked  to 
the  allocation  of  Federal  funds; 

•  Training  in  risk  assessment, 
prevention,  early  intervention,  and 
treatment; 

•  Development  of  primary/tertiary 
care  hnkages  and  networking; 

•  Outreach  to  minorities,  including 
involvement  of  minority  providers, 
minority  professional  organizations,  and 
minority  health  care  delivery  systems; 

•  Linkages  to  "Ryan  White  "  CARE 
ACT.  titles  I.  II.  III.  and  IV  funded  health 
services  programs  and  the  Hemophilia 
and  Pediatric/Family  HIV  Health  Care 
Demonstration  Programs; 

•  Linkage  to  PHS  funded  migrant 
(Sec.  329(a)(1))  and  community  health 
(Sec.  330(a))  centers,  health  care  for  the 
homeless  programs  (Sec.  340)  State  and 
local  health  agencies  and  heahh  care 
facilities  involved  in  providing  care  for 
HIV  infected  individuals; 

•  Linkage  with  substance  abuse 
programs; 

•  Collaboration  with  health 
professions  organizations  in  the 
proposed  region; 

•  Networking  with  other  community 
agencies  to  concentrate  on  filling  the 
gaps  in  training; 

•  Dis.semination  of  state-of-the-art 
information  and  educational  materials 
in  concert  with  other  PHS  agencies, 
using  mechanisms  such  as  hotlines; 

•  Program  assessment  and  data 
collection  on  program  and  trainees 
which  can  be  used  for  regional  and 
national  evaluative  purposes;  and 

•  Plan  for  future  non-Federal  funding 
of  project. 

Collaboration 

The  AETCs  must  operate  in 
collaboration  with  health  professions 
schools,  community  hospitals,  health 
departments.  PHS  funded  Area  Health 
Education  Centers.  "Ryan  White"  CARE 
ACT  funded  health  services  programs, 
the  Hemophilia  and  Pediatric/Family 
HIV  Health  Care  Demonstration 
Programs,  Health  Care  for  the  Homeless 
programs,  community  and  migrant 
health  centers,  and  with  substance 
abuse  programs,  community-based 
organizations,  and  other  organizations 
involved  in  the  provision  of  care  to 
people  with  HIV/AIDS  related 
conditions. 

AETC  projects  also  are  encouraged  to 
collaborate  with  the  national  network  of 
AIDS  Clinical  Trial  Units  (ACTUs)  and 
the  Community  Programs  for  CUnical 
Research  on  AIDS  funded  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases  of  the  National 
Institutes  of  Health,  and  with  other 
community  based  clinical  trials 
sponsored  by  foundations  such  as  the 
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Robert  Wood  Johnson  Foundation  or  the 
American  Foundation  for  AIDS 
Research.  It  is  also  suggested  that 
projects  collaborate  with  the  NIAID 
Pediatric  Clinical  Trials  Centers. 

Degree  of  Federal  Involvement 
Agreement 

Substantial  involvement  uill  occur  in 
the  following  areas: 

•  The  design  or  direction  of  activities 
to  develop  a  clinically-oriented  training 
delivery  model,  with  special  emphasis 
for  minority  providers  and  providers 
who  .serve  minority  populations; 

•  The  approval  of  key  AETC  projt?ct 
staff  with  particular  emphasis  on 
recruitment  of  minority  faculty; 

•  The  review  of  major  contracts  and 
agreements  with  subcontractors; 

•  The  dissemination  of  state-of-the-art 
diagnostic  and  therapeutic  clinical 
guidelines  and  algorithms,  with  a 
particular  emphasis  on  early 
intervention  strategies,  which  will 
include  antiretroviral  therapy, 
prophylaxis  for  opportunistic  infections, 
and  immunizations  for  viral  and 
bacterial  pathogens. 

Review  Criteria 

The  review  criteria  stated  below, 
which  were  established  in  the  Federal 
Register  in  FY  1939,  dated  September  8. 
1989,  54  FR  37378,  after  public 
comment,  will  be  continued  in  FY  1994. 

Applications  will  be  reviewed  and 
rated  according  to  the  applicant's  abihty 
to  meet  the  following: 

1.  The  potential  effectiveness  of  the 
project  in  carn,'ing  out  the  purposes  of 
the  program; 

2.  The  degree  to  which  die  project 
plan  adequately  provides  for  meeting 
the  project  req'iir^.nents; 

3.  The  capabiiity  of  the  applicant  to 
conduct  the  proposed  activities  in  a  cost 
efficient  manner: 

4.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilization  of  funds; 
and 

5.  The  potential  of  the  project  to 
continue  en  a  self-sustaining  basis  after 
the  period  of  support. 

Final  Strategic  Directions  for  AETC 
Program 

The  AIDS  Education  Training  Centers 
program  was  initially  designed  to 
provide  information  on  the  prevalence 
of  .MDS  and  identification  of  groups  at 
increased  risk  of  HIV  infection.  As  the 
HIV/AIDS  epidemic  matured,  it  became 
apparent  that  the  AETCs  had  to  shift 
their  priorities  from  HFV/.'MDS 
information  transfer  to  more  intensive 
clinical  training.  This  shift  was 
necessitated  by  the  introduction  of  new 
therapeutic  interventions,  such  as 


antiretroviral  therapies,  which  offered 
the  promise  of  delaying  the  onset  of 
opportunistic  infections  associated  with 
Albs.  The  mission  of  the  AETCs  is  to 
address  the  ever  increasing  issues 
surfacing  because  of  the  changes  in  the 
HIV  epidemic  by  constantly  adding  new 
priorities  to  address  new  issues.  The 
Bureau  of  Health  Profe,ssions  and  the 
Division  of  Medicine  have  developed 
new  strategic  directions  which  will  have 
to  be  more  fully  incorporated  into  the 
priorities  of  the  AETC  program.  These 
strategic  directions  were  published  for 
public  comment  in  the  Federal  Register 
on  November  18, 1993,  58  FR  60860.  No 
comments  were  received  during  the  30- 
day  comment  period.  These  strategic 
directions  will  include  an  emphasis  on 
generalism.  a  continued  emphasis  on 
minorities  and  the  underserved  and  an 
emphasis  on  interdisciplinary  training. 
The  AETCs  will  continue  to  provide 
multidisciplinary  training  for  primary 
health  care  personnel  in  the  care  of 
people  with  Acquired 
Inmjunodeficiency  Sviitirorae  (AIDS) 
and  other  conditions  related  to  infection 
with  the  Hujiian  Immunodeficiency 
Vims  (HIV). 

Additional  Information 

Requests  for  technical  or 
programmatic  information  should  be 
directed  to:  Elaine  Daniels,  M.D.Ph.D, 
Chief,  Health  Professions  HIV  Education 
Branch,  AIDS  Regional  Education  and 
Training,  Centers  Program,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklavra 
Building,  room  4C-03,  5600  Fishers 
Lane.  Rockville,  Marvland  20857, 
Telephone:  (301)  443-6364. 

This  program  is  listed  at  93.145  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
E.xecutive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFRpart  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  March  11,  1994. 
Giro  V.  Sumaya, 
Administrator 
IFR  Doc.  94-6226  Filed  3-16-94;  8:45  ami 

BILLING  CODE  416a-15-P 


National  InsflUrtes  of  Health 

Special  Meeting  of  the  Acquired 
Immunodeficiency  Syndrorrie  Program 
Advisory  Committee  (AP^C) 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  special 
meeting  of  the  Acquired 


Immunodeficiency  Syndrome  (AIDS) 
Program  Advisory  Committee  on  March 
31,  1994,  at  the  National  Institutes  of 
Health  (NIH),  Bethesda,  Maryland.  The 
meeting  will  take  place  from  10  am, 
until  3  p.m.  in  Building  31,  C  Wing. 
Conference  Room  9  to  review  human 
subjects  protections  under  parallel  track 
proposals.  The  meeting  will  be  open  to 
the  public  from  10  ajn.  until  10:30  a.m. 
for  a  staff  orientation  on  the  parallel 
track  initiative  and  the  review  of  human 
subjects  protections.  Attendance  b}'  the 
public  will  be  limited  to  space  available. 
Please  contact  Rita  Cant  in  the  Office  of 
AIDS  Research  at  301-496-0358.  if  you 
are  planning  to  attend  or  if  you  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4),  title  5.  U.SC. 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
from  10:30  a.m.  until  adjournment  for 
the  mandated  annual  review, 
discussion,  and  evaluation  of  an 
individual  proposal  for  expanded 
availability  of  an  investigational  new 
AIDS  drug  through  the  parallel  track 
mechanism.  This  proposal  and 
subsequent  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 

Linda  Reck,  Senior  Program  Analyst. 
Office  of  AIDS  Research.  National 
Institutes  of  Health,  Building  31,  room 
5C02,  9000  Rockville  Piko.  Bethesda, 
MD  20892,  (301)  496-0358,  will  provide 
a  summary  of  the  meeting,  a  roster  of 
committee  members,  and  substantive 
program  information  upon  request. 

This  notica  is  being  published  less 
than  15  days  prior  to  the  m.eeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
confiicting  sche'dules. 

Dated:  March  10  1994. 
Sasan  K.  Feldman 

Committee  Ktanagement  Officer.  NIH. 
IFR  Doc.  94-6252  Filed  3-16-94:  8.45  ami 

BILLING  CODE  414(M>1-M 


National  Cancer  Institute;  Meeting  of 
Subcommittee  A  of  the  Cancer 
Bioiogy-lmmunoiogy  Conf-acts  Revtew 
Committee 

Pursuant  to  Public  Law  92-^63. 
notice  is  hereby  given  of  the  meeting  of 
Subcommittee  A  of  the  Cancer  Biology- 
Immunology  Contracts  Review 
Committee,  National  Cancer  Institute. 
National  Institutes  of  Health,  on  May 
12-13.  1994,  at  the  Executive  Plaza 
North  Building,  Conference  Room  C  and 
D,  6130  Executive  Boulevard,  RockviP" 
Marvland  20892. 
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This  meeting  will  be  open  to  the 
public  on  May  12  from  8:30  am  to  9:30 
am  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  US.C.  and  section 
10(d)  of  Pubhc  Law  92-463,  the  meeting 
\.'ill  be  closed  to  the  public  on  May  12 
from  9:30  a.m.  to  recess  and  on  May  13 
from  8:30  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  room 
630E,  National  Institutes  of  Health,  9000 
Rockville  F'ike,  Bethesda,  Maryland 
20892-9003,  (301)  496-5708,  will 
provide  a  summary'  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

Dr.  Lalita  D.  Palekar,  Scientific 
Review  Administrator.  Cancer  Biology- 
Immunology  Contracts  Review 
Committee,  National  Cancer  Institute, 
E.xecutive  Plaza  North,  room  609, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Mar>'land 
20892-9003,  (301)  496-7575,  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Alma  O.  Carter,  (301)  495- 
7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93  393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Supf)ort;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 
Dated:  March  10.  1994. 
Susan  K.  Feldinan, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-6253;  Filed  3-16-94;  8:45  am) 
BILLING  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meeting  of  the  Biometry  and 
Epidemiology  Contract  Review 
Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 


the  Biometry  and  Epidemiology 
Contract  Review  Committee,  National 
Cancer  Institute,  National  Institutes  of 
Health,  April  7-8,  1994,  at  the  Executive 
Plaza  North  Building,  Conference  Room 
G,  6130  Executive  Boulevard,  Rockville, 
Maryland  20852. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  on  April 
7  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Pubhc  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  April  7 
from  10  a.m.  to  recess  and  on  April  8 
from  9  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630E,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-9903, 
Tel.  (301)  496-5708,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Harvey  P.  Stein,  Scientific  Review 
Administrator,  Contracts  Review 
Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute, 
National  Institutes  of  Health,  Executive 
Plaza  North,  room  601C,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-9903, 
Tel.  (301)  496-7030,  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Alma  O.  Carter  on  (301) 
496-7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biolog>'  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399.  Cancer  Control.) 
Dated:  March  10,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-6254  Filed  3-16-94;  8:45  am] 

BILLING  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)f6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications,  contract  proposals, 
and/or  cooperative  agreements.  These 
applications  and'or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  Clinical 
Centers  and  Clinical  Coordinating  Center  for 
a  Clinical  Network  for  the  Treatment  of  Adult 
Respiratory  Distress  Syndrome  (ARCS). 

Dates  of  Meeting:  April  6-8,  1994. 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Holiday  Inn,  Bethesda, 
Maryland. 

Agenda:  To  evaluate  and  review  contract 
proposals. 

Contact  Person:  Dr.  Lynn  M.  Amende.  5333 
Westbard  Avenue,  room  648.  Bethesda. 
Maryland  20892,  (301)  594-7485. 

Name  of  Panel:  NHLBI  SEP  on  HIV  and 
Cellular  Infiltrative  Disease  in  the  Lung. 

Dates  of  Meeting:  April  25-26,  1994. 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Holiday  Inn,  Chevy 
Chase,  Maryland. 

Agenda:  To  evaluate  and  review  grant 
applications. 

Contact  Person:  Mrs.  Betty  H.  Masket,  5333 
Westbard  Avenue,  room  5A10,  Bethesda, 
Maryland  20892.  (301)  594-7480. 
(Catalog  of  Federal  Dom.estic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  March  11,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-6255  Filed  3-16-94;  8:45  am) 

BILUNG  CODE  414<M)1-M 


Division  of  Research  Grants;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
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in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92—463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265.  W-ill 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications: 

Scientific  Review  Administrator:  Dr. 
Herman  Teitelbaum  (301)  594-7245. 

Date  of  Meeting:  March  16.  1994. 

Place  of  Meeting;  Ranrada  Inn,  Rockville, 
.MD. 

Time  of  Meeting:  8:30  am. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93  396.  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  10,  1994. 
Susan  K.  Feldman, 
Cominittee  Managezuent  Officer,  NIH. 
[PR  Doc.  94-6256  Filed  3-16-94;  8:45  am) 

BILUNG  CODE  <-.40-31-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-787347 

Applicant:  Deborah  KalenalC  Saginaw,  MI 
48609 

The  applicant  request  a  permit  to 
import  two  pair  of  captive- hatched 
Cabot's  tragopan  [Tragopan  cat>oti]  from 
Glen  Howe,  Aylmer.  Ontario,  Canada, 


for  breeding  to  enhance  the  propagation 
and  survival  of  the  species. 

PRT-737716 

Applicant:  Scott  Tremor,  Santee,  CA  9207-1 

The  applicant  request  a  permit  to  take 
Pacific  little  pocket  mouse  [Perognathus 
longimembris  pacificus]  for  presence 
and  absence  surveys  in  San  Diego 
county.  California,  to  enhance  the 
survival  of  the  species. 
PRT-787041 
Applicant:  Phillip  Brylski.  Irvine,  CA  92715 

The  applicant  requests  a  permit  to 
live-trap/release  the  Pacific  little  pocket 
mouse  for  presence  and  absence  surveys 
[Perognathus  longimembris  pacificus)  in 
Los  Angeles  and  San  Diego  counties, 
CaUfomia,  to  enhance  the  survival  of 
the  species. 
PRT-785959 

Applicant:  Jack  Donaldson,  Findlav,  OH 
45340 

The  applicant  requests  a  permit  to 
import  one  captive-hatched  female 
Bljlh's  tragopan  [Tragopan  blythii)  from 
Glerm  Howe,  Aylmer,  Ontario,  Canada, 
for  breeding  to  enhance  the  propagation 
and  survival  of  the  species. 
PRT-785960 

Applicant:  Jack  Donaldson.  Findlay,  OH 
45340 

The  applicant  requests  a  permit  to 
import  one  captive-hatched  male  Blyth's 
tragopan  [Tragopan  bh-thii]  from  H.j. 
Hardy,  South  View  Aviaries,  Bumaby, 
British  Columbia,  Canada,  for  breeding 
to  enhance  the  propagation  and  survival 
of  the  species. 
PRT-786058 

Applicant:  Fort  Worth  Zoological  Park.  Fort 
Worth,  TX  76110 

The  applicant  requests  a  permit  to 
import  5.5  captive-hatched  Manchurian 
cranes  (Grus  japonensis]  from  the 
Shenyang  Zoo,  Shenyang,  Liaoning, 
China,  for  breeding  to  enhance  the 
propagation  and  survival  of  the  species. 

VVritten  data  or  comments  should  be 
submitted  to  the  Director  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfa.\  Drive, 
room  432,  Ariington,  Virginia  22203  and 
must  be  received  by  the  Director  yvithin 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  pubhcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 


Fairfa.x  Drive,  room  420(c),  Arlington. 
Virginia  22203.  Phone:  (703/359-2104); 
FAX:  (703/358-2281). 

Dated:  March  11,  1994. 

Susan  Jacobsen, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  94-6177  Filed  3-16-94;  8:45  am) 
BILUNO  COOe  43iO-&i-P 


Notice  of  Avaliability  of  a  Draft 
Recovery  Plan  tor  the  Alamosa  and 
Socorro  Springsnails  for  Review  and 
Comment 

agency:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice  of  doctiment  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  re\  iew  of  a  draft 
recovery  plan  for  the  Alamosa 
springsnail  ( Tryonia  alamosae]  and  the 
Socorro  springsnail  [Pyrgulopsis 
noemexicana]  which  the  Service  Usted 
as  endangered  species  on  September  30. 
1991  (56  FR  43649).  These  two  species 
occur  in  slow-velocity  water  near 
thermal  springheads  and/or  associated 
springruns  in  Socorro  County.  New 
Mexico.  The  Service  sohcits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  May 
16,  1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  State  Super\isor. 
U.S.  Fish  and  Wildlife  Service.  New 
Mexico  Ecological  Services  State  Office. 
3530  Pan  American  Highway  NT.,  suite 
D,  Albuquerque,  New  Mexico  87107. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  State  Supervisor  at  the  abo\e 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gerald  L.  Burion.  U.S.  Fish  and  Wildlife 
Service  Biologist;  telephone  (505)  883- 
7877  (ir  «♦  thp  above  address. 

SUPPLEMENTARY  »NFO«MATK)N: 

Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  r 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
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program.  To  help  guide  the  recovery 
effort,  the  Ser\  ice  is  working  to  prepare 
recovery  plans  for  most  of  the  Hsted 
species  native  to  the  United  States. 
Recovery  plans  describe  site  specific 
management  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objective, 
measurable  criteria  for  the  recovery 
levels  for  downlisting  or  dehsting 
species,  and  estimate  time  and  cost  for 
implementing  the  recover*'  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

The  Alamosa  springsnail  and  Socorro 
springsnail  were  listed  as  endangered 
on  October  30,  1991.  The  draft  recovery 
plan  includes  new  scientific 
information  about  the  two  species 
gathered  since  1991  and  provides 
management  procedures  for  protecting 
their  habitat  and  expanding  their  range 
and  abundance  to  the  extent  that  no 
natural  or  human-caused  disturbance 
will  result  in  irrevocable  losses. 

Public  Comments  Solicited 

The  Service  solicits  wTitten  comments 
on  the  recoverv'  plan  described,  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533  (f). 

Dated:  March  10.  1994. 
John  G.  Rogers, 

Rfgional  Director. 

|FR  Doc.  94-6212  Filed  3-16-94;  8:45  am] 

BILLING  CODE  4310-&S-M 


National  Park  Service 

Notice  and  Public  Comment  on  Sample 
Prospectus  and  Related  Guidelines 

AGENCY:  National  Park  Service,  Interior. 
SUMMARY:  Notice  is  hereby  given  that 
Chapters  6.  7.  8  and  11  of'NPS-48  ("The 
Concessions  Guideline")  have  been 
rescinded  effective  as  of  the  date  of  this 
publication.  In  addition,  any  portions  of 


NPS-48  or  other  NPS  policies  which  are 
inconsistent  with  recently  amended 
National  Park  Service  regulations  for 
concession  contracting  and  its  new 
standard  language  concession  contract 
are  hereby  rescinded.  Matters 
previously  addressed  by  Chapters  6,  7, 
8  and  11  of  NPS— 48  are  now  addressed 
to  the  extent  necessary  by  a  new 
National  Park  Service  internal  staff 
manual  entitled  "Sample  Prospectus 
and  Related  Guidehnes"  effective  as  of 
the  date  of  this  publication.  The  Sample 
Prospectus  and  Related  Guidelines  is 
incorporated  by  reference  in  this  public 
notice.  The  document  includes,  among 
other  matters,  a  sample  prospectus  for 
solicitation  of  offers  for  National  Park 
Service  concession  contracts  and 
permits,  related  evaluation  guidelines, 
and  application  information  and 
criteria.  It  is  noted,  however,  that 
notwithstanding  these  actions,  any 
solicitations  for  concession  contracts 
and  permits  issued  before  the  date  of 
this  publication  will  continue  to  be 
processed  in  accordance  with  applicable 
provisions  of  NPS— 48. 

As  an  internal  staff  manual,  notice  of 
the  Sample  Prospectus  and  Related 
Guidelines  is  not  required  to  be 
published  in  the  Federal  Register  nor  is 
public  cornment  on  it  required  to  be 
sought.  However,  in  order  to  assure  that 
the  views  of  all  interested  parties  are 
considered,  the  National  Park  Service  is 
seeking  public  comment  on  its  Sample 
Prospectus  and  Related  Guidelines 
document  and  will  consider  all 
comments  received  and  amend  the 
document  appropriately  if  public 
comments  so  warrant.  Delaying  the 
effective  date  of  this  document  until 
after  consideration  of  public  comments 
is  not  in  the  public  interest  as  there 
exists  a  large  backlog  of  NPS  concession 
contract  renewals  which  are  necessary 
to  complete  to  allow  the  commencement 
of  major  renovation  and  construction 
programs  in  areas  of  the  national  park 
system,  including  improvements 
necessary  to  protect  the  health  and 
safety  of  park  visitors  and  NPS  and 
concessioner  employees.  In  addition, 
many  concessioners  are  now  operating 
under  the  terms  of  expired  contracts  and 
are.  accordingly,  in  need  of  contract 
renewal  actions  as  soon  as  possible  to 
permit  business  planning,  actions  and 
investments  which  require  the  existence 
of  a  new  contract  for  implementation.  It 
is  also  noted  that  the  Sample  Prospectus 
and  Related  Guidelines  document  is 
intended  to  provide  guidance  to  NPS 
personnel  concerning  possible  means  to 
implement  new  poUcies  and  procedures 
adopted  in  the  new  NPS  concession 
contracting  regulations  and  new 


standard  language  concession  contract, 
both  of  which  were  adopted  after 
extensive  public  comment  periods  and 
consideration  by  NPS  of  all  comments 
received.  Further  public  comment  in 
advance  of  implementation  of  this 
internal  staff  manual  is  therefore  not 
considered  necessary  and  is 
impracticable  if  the  contract  renewal 
process  is  to  commence  in  a  timely 
manner. 

The  Sample  Prospectus  and  Related 
Guidelines  document  is  intended  to  be 
only  a  sample  document.  It  is  not  meant 
to  be  a  document  which  must  be  used 
as  written  in  every  instance.  It  may  be 
modified  as  appropriate  to  fit  the  needs 
of  individual  situations.  Further,  this 
document  is  expected  to  be  modified 
and  refined  over  time  as  experience 
indicates  that  changes  are  needed  and  to 
meet  the  changing  needs  of  the 
concession  contracting  program. 
DATES:  Comments  on  the  Sample 
Prospectus  and  Related  Guidelines  must 
be  submitted  on  or  before  the  sixtieth 
dav  following  publication  of  this  notice. 
ADDRESSES:  Copies  of  the  Sample 
Prospectus  and  Related  Guidelines  may 
be  obtained  by  writing  the  Director. 
National  Park  Service,  Washington.  DC 
20240  and  written  comments  should  be 
sent  to  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Marm  of  tlie  National  Park 
Service  Concessions  Division  at  the 
address  given  above;  telephone  (202) 
343-1561. 

Dated;  March  1, 1994. 
Don  H.  Castleberry, 

Acting  Associate  Director,  Operations, 

National  Park  Senice. 

[FR  Doc.  94-6272  Filed  3-16-94;  8:45  am] 

BILLINO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-3  (Sub-No.  112)] 

Missouri  Pacific  Railroad  Company; 
Abandonment;  In  Woodson  County, 
KS  (Piqua  Industrial  Lead) 

The  Commission  has  issued  a 
certificate  authorizing  the  Missouri 
Pacific  Railroad  Company  to  abandon 
its  8.5-mile  rail  line  known  as  the  Piqua 
Industrial  Lead,  from  milepost  382.5 
near  Durand  to  the  end  of  the  track  at 
milepost  374.0  near  Piqua,  in  Woodson 
County,  KS.  The  abandonment 
certificate  will  be  effective  April  16. 
1994.  unless  the  Commission  also  finds 
that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  pr  purchase)  to  enable 
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rail  service  to  continue;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
the  applicant  by  March  28,  1994. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and 
applicant  no  later  than  March  27,  1994. 
The  following  notation  shall  be  typed  in 
bold  face  on  the  lower  left-hand  corner 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings,  AB-OFA".  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  March  10.  1994. 

By  the  O3mmission.  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Philbin. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  94-6235  Filed  3-1G-94;  8:45  am) 

BILLING  CODE  7035-01-^ 


JAMES  MADISON  MEMORIAL 
FELLOWSHIP  FOUNDATION 

Faculty  Representative  Appointment 
Information  Collection 

AGENCY:  James  Madison  Memorial 
Fellowship  Foundation. 
ACTION:  Request  for  information. 

SUMMARY:  The  information  sought  on 
these  proposed  forms  will  help 
implement  the  James  Madison  Memorial 
Fellowship  Act  of  1986.  The 
information  gathered  will  enable  the 
Foundation  to  distribute  fellowship 
application  forms  and  other  information 
to  those  individuals  who  are  appointed 
as  Faculty  Representatives  on 
individual  college  and  university 
campuses  throughout  the  country. 
DATES:  Comments  must  be  submitted  in 
wTiting  on  or  before  March  31,  1994  in 
the  Federal  Register. 
ADDRESSES:  Send  written  comments  to: 
James  Madison  Memorial  Fellowship 
Foundation.  2000  K  Street,  NW.,  suite 
303,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Banner,  Jr.,  (202)  653-6700. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  James  Madison 
Memorial  Fellowship  Foundation  has 
submitted  a  copy  of  the  proposed  forms 
to  the  Office  of  Management  and  Budget 
for  its  review  (40  U.S.C.  3540(h)). 


Organizations  and  individuals  desiring 
to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok.  The  annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response  for  an 
anticipated  1,000  Faculty 
Representatives. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  20 
U.S.C.  4501  et  seq.,  the  following 
information  will  be  sohcited  on  forms 
from  Faculty  Representatives  of  the 
James  Madison  Memorial  Fellowship 
Program;  Questions  requiring  factual 
information  only: 

Faculty  Representative's  Legal  Name 
Faculty  Representative's  Title 
Faculty  Representative's  Institution 
Faculty  Representative's  Address 
Faculty  Representative's  City,  State,  and 

Zip  Code 
Faculty  Representative's  Telephone 

Number  and  Extension 
Faculty  Representative's  Fax  Number 
Facuhy  Representative's  Internet  or 

Bitnet  E-Mail  Address 
Name  of  authorizing  official  appointing/ 

reappointing  Faculty  Representative 
Title  of  authorizing  official  appointing/ 

reappointing  Faculty  Representative 
Date  of  Appointment 
Paul  A.  Yost,  Ir., 
President. 
[FR  Doc.  94-6388  Filed  3-16-94,  8:45  am] 

BILLING  CODE  6820-05-M 


Fellowship 

AGENCY:  James  Madison  Memorial 
Fellowship  Foundation. 
ACTION:  Request  for  information. 

SUMMARY:  The  information  sought  on 
these  proposed  forms  will  help 
implement  the  James  Madison  Memorial 
Fellowship  Act  of  1986.  The 
information  gathered  will  enable  the 
Foundation  to  select  James  Madison 
Fellows  from  among  applicants  in  an 
annual  national  competition  for 
fellowships.  The  information  provided 
by  applicants  on  application  forms,  by 
those  whom  they  ask  to  evaluate  their 
candidacies  on  evaluation  forms,  and  by 
educational  institutions  on  transcript 
request  forms  will  be  used  by  an 
independent  review  committee  to  select 
those  candidates  whom  the  committee 
will  recommend  for  fellowships  to  the 
Foundation.  The  forms  (except  the 
voluntary  survey  form)  will  be  used  for 
no  other  purposes;  the  voluntary  survey 


form  will  be  used  for  statistical  analysis 
only  and  will  not  be  seen  by  the 
independent  review  committee  nor  used 
for  selecting  fellows. 

DATES:  Comments  must  be  submitted  in 
writing  on  or  before  March  31,  1994  in 
the  Federal  Register. 
ADDRESS:  Send  written  comments  to; 
James  Madison  Memorial  Fellowship 
Foundation,  2000  K  Street,  NW.,  suite 
303,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Banner,  Jr.,  (202)  653-8700. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  James  Madison 
Memorial  Fellowship  Foundation  has 
submitted  a  copy  of  the  proposed  forms 
to  the  Office  of  Management  and  Budget 
for  its  review  (40  U.S.C.  3540(h)). 
Organizations  and  individuals  desiring 
to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok.  The  annual 
publi.-  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  hours  per  response  for  an 
anticipated  1,000  applicants. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  20 
U.S.C.  4501  et  seq.,  the  following 
information  will  be  solicited  annually 
on  application  and  related  forms  from 
fellowship  applicants  to  the  James 
Madison  Memorial  Fellowship  Program. 
Applicants  will  be  both  experienced 
high  schoolteachers  of  American 
history,  American  government,  and 
social  studies  (senior  fellow  applicants) 
and  graduating  college  seniors  and 
recent  college  graduates  who  wish  to 
become  secondary  school  teachers  of  the 
same  subjects  (junior  fellow  applicants). 
To  avoid  duplication  in  the  text  below, 
unless  otherwise  indicated,  the 
information  is  solicited  from  both  senior 
and  junior  fellows.  That  information 
solicited  only  from  applicants  for  senior 
fellowships  is  preceded  by  "SR:"  (SR: 
thus);  that  information  solicited  only 
from  applicants  for  junior  fellowships  is 
preceded  by  "JR:"  (JR:  thus). 

Application  Forms: 

Questions  Requiring  Factual 
Information  Only 

Affirmation  of  wish  to  be  considered 
for  a  James  Madison  Fellowship  and 
agreement  to  abide  by  Foundation 
regulations  governing  a  fellowship: 
signature  and  date; 

Type  of  fellowship  for  which  you  are 
applying; 
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Legal  name  and  residence; 
Home  telephone  number: 
Work  or  campus  telephone  number, 
Current  IJR:  campus]  address; 
How  legal  residence  is  established: 

place  of  registration  to  vote,  in-state 

tuition  eligibility,  other; 
Congiessional  district  of  legal  residence; 
Whedier  or  not  applicant  is  a  U.S. 

citizen  or  U.S.  national  Yes  or  No; 
Date  of  birth; 
Sex; 

Social  Security  Number  (optional); 
SR:  School  name; 

SR:  Name  of  school  principal  or  head; 
SR:  School  address, 
SR:  School  type  (check  one):  public, 

private,  parochial; 
SR:  School  location  (check  one):  urban. 

suburban,  rural; 
JR:  Name  of  the  institution  from  which 

vou  will  receive  or  did  receive  your 

baccalaureate  degree: 
IR:  Institution  president's  name; 
IR  Institution  address; 
JR:  College  type  (check  one):  public. 

private; 
IR:  College  type  (check  one):  college. 

university; 
JR:  Cumulative  grade  point  average  as  of 

Januar>'  or  upon  graduation; 
JR:  Date  degree  expected  or  received 

(month/year); 
Name  of  baccalaureate  degree  sought  or 

held. 

Questions  Requiring  Factual  and 
Kxplanatory  Information 

Beginning  with  secondary  school 
from  which  you  graduated,  list  in 
chronological  order  all  secondary 
schools  and  colleges  you  attended, 
including  academic  summer  or  special 
schools  and  courses.  If  more  than  four 
months  elapsed  between  any  phase  of 
your  education  or  between  your 
education  and  your  initial  full-time 
teaching  position,  indicate  your  main 
activities  during  that  period. 

If  you  are  a  teacher,  beginning  with 
your  first  full-time  teaching  position, 
list  in  chronological  order  all  full-time 
teaching  positions  you  have  held, 
including  summer  or  special  positions. 
List  your  current  position  and 
responsibilities.  If  more  than  three 
months  elapsed  between  any  phase  of 
your  professional  career,  explain  the 
reasons  for  those  breaks. 

Why  did  you  choose  to  become  a 
secondary  school  teacher  of  American 
histor\'.  American  government,  or  social 
studies?  What  do  you  hope  to  achieve 
as  a  secondary  school  teacher?  How 
does  secondary  school  teaching  fit  into 
your  long-term  career  plans? 

List  and  briefly  describe  the  school, 
f-ollege,  and  community  activities  in 
which  you  have  participated  without 


compensation  that  may  have  influenced 
your  decision  to  become  a  teacher,  that 
may  have  contributed  to  your 
preparation  for  teaching,  or  that  may 
relate  to  your  responsibilities  as  a 
teacher.  Indicate  the  dates,  and  degree 
of  your  involvement  and  explain  the 
significance  of  these  activities  to  your 
personal  and  professional  aspirations. 

List  any  awards,  scholarships, 
fellowships,  and  appointments  you  have 
received  in  recognition  of  your 
achievements,  activities,  and  leadership. 

If  you  are  a  teacher,  briefly  describe 
and  provide  examples  of  your  methods 
and  approaches  to  classroom 
instruction.  Be  specific. 

If  you  are  a  teacher,  briefly  describe 
your  school  and/or  school  district. 
Explain  any  particular  circumstances 
about  your  school  or  district  that  affect 
your  teaching. 

What  strengths  of  character, 
intelligence,  personality,  and  ability  do 
you  have  that  contribute  toward  your 
success  as  a  secondary  school  teacher  of 
American  history,  American 
government,  or  social  studies? 

What  limitations  of  character, 
intelligence,  personality,  and  ability 
must  you  work  to  overcome  in  order  to. 
perform  successfully  as  a  secondary 
school  teacher  of  American  histor>', 
American  government,  or  social  studies? 

Describe  the  course  of  graduate  study 
you  will  pursue.  Indicate  the  university 
you  plan  to  attend,  the  specific  degree 
you  will  seek,  the  subject  of  the  degree, 
and  the  school  of  the  university  in 
which  you  will  be  enrolled.  Include  a 
list  of  courses  related  to  the  history, 
principles,  and  interpretation  of  the 
Constitution  you  plan  to  take;  additional 
electives  that  you  may  be  permitted  to 
take;  and  which  electives  you  plan  to 
take.  Place  an  asterisk  next  to  those 
courses  you  will  take  during  your  first 
year  of  study.  The  Foundation  expects 
that  your  graduate  education  will 
closely  approximate  the  course  of  study 
you  describe  here  and  that  you  will 
notify  the  Foundation  and  explain 
changes  in  this  course  of  study  that  may 
be  necessary  or  desirable. 

Describe  now  the  educational  plans 
outlined  above  will  enhance  your  career 
as  a  teacher  of  American  history, 
American  government,  or  social  studies 
and  how  they  relate  to  your  professional 
plans. 

Briefly  describe  one  or  two  books  that 
you  have  read  in  the  last  year  that  have 
most  affected  you  and  explain  why. 
These  books  do  not  need  to  be  related 
to  the  Constitution  or  to  your 
professional  plans. 

What  interesting,  unusual,  or 
significant  information  about  you.  your 
family,  your  beliefs,  or  your  interests  do 


you  wish  to  bring  to  the  attention  of  the 
fellowship  review  committee? 

Applicant's  Essay  Form 

In  an  essay  of  no  more  than  600 
words,  present  and  justify  your  views 
about  the  importance  of  the  study  of  the 
Constitution  to  young  students  and  to 
their  future  lives  and  communities,  to 
your  own  career  aspirations,  to  your 
contributions  to  public  and  professional 
service,  and  to  citizenship  in  a 
constitutional  republic. 

Applicant's  Signature  and  Date 

Bequest  for  Evaluation  Form 

Applicant's  name: 

I  hereby waive do  not 

waive  my  right  of  future  access  to  the 
contents  of  this  evaluation:  signature 
and  date. 

Applicant's  Signature  and  Date 

This  evaluator  is  (check  one): 

SR:  A  school  superintendent, 
principal/head,  department  chair,  or 
other  supervisor  who  can  evaluate  the 
applicant's  qualities  as  a  teacher  of 
American  history.  American 
government,  or  social  studies  and  attest 
to  the  applicant's  potential  for  graduate 
study; 

SR:  A  colleague  or  supervisor  who 
can  attest  to  the  applicant's  depth  of 
interest  in  those  subjects; 

SR:  A  person  other  than  a  supervisor 
or  colleague  who  can  attest  to  the 
applicant's  commitment  to  civic, 
professional,  and  coUegial  activities;  . 

JR:  A  dean,  faculty  member,  or  other 
college  official  who  can  attest  to  the 
applicant's  potential  for  and 
commitment  to  a  career  of  teaching 
American  histor>-,  American 
government,  or  social  studies  in  the 
secondary  schools,  and  the  applicant's 
potential  for  graduate  studies; 

]R:  A  faculty  member  who  has  taught 
the  applicant  in  his  or  her  major  field 
of  undergraduate  study  who  can  attest 
to  the  applicant's  preparation  and  depth 
of  interest  in  these  studies  and  to  the 
applicant's  quality  as  a  student; 

JR:  A  person  other  than  a  dean, 
facuhy  member,  or  other  college  official 
who  can  evaluate  the  appUcant's 
personal  strengths  and  personal 
limitations  (i.e.,  of  character, 
intelligence,  personality,  and  ability) 
and  the  appficant's  commitment  to  civic 
activities  and  public  service. 

Evaluator  should  discuss  the 
applicant's  strengths  and  weaknesses,  as 
well  as  knowledge  of  and  efforts  to 
overcome  those  weaknesses,  in  the 
following  areas:  intellect,  character,  and 
vision;  academic  abilities  and 
completion  of  a  graduate  school 
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program;  abilities  and  commitment  as  a 
secondary'  school  teacher  of  American 
history,  American  government,  or  social 
studies;  ability  to  work  with  others. 

How  long  and  in  what  capacity  have 
you  known  the  applicant? 

Please  rate  the  applicant  in  relation  to 
other  individuals  you  have  known 
under  similar  circumstances 

(approximately individuals  over 

approximately years)  on  the 

following  grounds — historical 
knowledge,  intellectual  curiosity, 
independence  of  thought,  involvement 
in  civic  activities,  oral  and  written 
communication  skills,  motivation  and 
energy,  interpersonal  skills — and  on  the 
following  scale:  outstanding  (top  5%), 
unusual  (top  10%),  very  good  (top 
25%),  above  average  (top  40%),  average 
(middle  20%),  below  average  (lowest 
40%).  no  knowledge. 

Evaluator's  name,  title,  affiliation, 
address,  signature  and  date: 

Voluntary  Sun'ey  Form 

Check  one  box  beside  the  category 
providing  descriptions  of  the  race  or 
national  origin  with  which  you  most 
closely  identify  yourself:  America 
Indian  or  Alaskan  Native;  Asian  or 
Pacific  Islander;  Black,  not  of  Hispanic 
origin;  Hispanic;  White,  not  of  Hispanic 
origin;  other  (please  specify). 

Source(s)  from  which  you  learned 
about  the  James  Madison  Memorial 
Fellowship  Program  (check  one): 
Faculty  Representative;  Career 
Counseling  Office;  Financial  Aid  Office; 
Department  Chair  in  History,  Political 
Science,  or  Education;  School  Social 
Studies  Coordinator;  a  James  Madison 
Fellow;  colleague;  periodical  or 
newsletter;  campus  newspaper 
advertisements;  other  (please  specify). 

Fellowship  apphed  for  (check  one): 
Senior,  Junior. 

Name: 
Paul  A.  Yost,  Jr., 
President. 
[PR  Doc.  94-6387  Filed  3-16-93:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Emplovee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  pubhc  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans  of 
the  Advisory  Council  on  Employee 


Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  12  noon, 
Friday,  April  8,  1994,  in  suite  N-3437 
AB,  U.S.  Department  of  Labor  Building, 
third  and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  defined  contribution  plans 
covered  by  ERISA. 

The  purpose  of  the  April  8  meeting  is 
to  take  testimony  regarding  five  areas  of 
defined  contribution  plans,  i.e.,  the  role 
of  the  trend  toward  participant  self- 
directed  investments  in  determining 
benefit  levels;  the  impact  of  the  current 
regulatory  scheme  on  benefit  levels  for 
defined  contribution  plans  in  general 
and  401(k)  plans  in  particular;  from  a 
retirement  policy  perspective,  the  level 
of  benefits  provided  by  defined 
contribution  plans  in  general  and  401  (k) 
plans  in  particular;  mandatory  employer 
contributions  to  defined  contribution 
plans  as  a  possible  source  of  increase  in 
the  overall  retirement  income  for  most 
employees;  the  impact  of  increased 
educational  efforts  on  benefit  levels;  and 
the  impact  of  increased  disclosure  on 
benefit  levels.  The  work  group  will  also 
take  testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  April  4,  1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERIS.^  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Ad\isory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  4,  1994. 

Signed  at  Washington,  DC,  this  11th  day  of 
March,  1994. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  94-6160  Filed  3-16-94;  8:45  ami 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Healthcare  Reform  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
firom  9:30  a.m.  until  12  noon,  Thursday, 
April  7, 1994,  in  suite  N-3437  AB,  U.S. 
Etepartment  of  Labor  Building,  Third 
and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  healthcare  reform  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  April  7  meeting  is 
to  receive  testimony  from  interested 
persons  on  the  impact  of  proposed 
federal  healthcare  reform  legislation  on 
self-insured,  ERISA-covered  employee 
welfare  benefit  plans  as  well  as 
participating  employees  and  their 
families.  The  work  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the  ■ 
work  group  should  submit  a  written 
request  on  or  before  April  4, 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  4, 1994. 

Signed  at  Washington,  DC,  this  11th  day  of 
March,  1994. 
Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  94-6161  Filed  3-16-94:  8:45  airi) 
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Advisory  Council  on  Emptoyee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Emplovee  Retirement 
Security  Act  of  1974  (ERJSA).  29  U.S.C. 
1142.  a  pubhc  meeting  of  the  Working 
Group  on  Reporting  and  Disclosure  of 
the  .\dvisorv  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  1  p.m.  until  3:30  p.m.. 
Thursday.  April  7.  1994,  in  suite  N- 
3437  AB,  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue^  NW..  Washington,  DC  20210. 

This  work  group  was  formed  by  the 
.\dvisory  Council  to  study  issues 
relating  to  reporting  and  disclosure  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  April  7  meeting  is 
to  hear  testimony  on  the  disclosure  of 
plan  information  to  participants  and 
beneficiaries  as  identified  in  the 
Department  of  Labor's  Disclosure 
Request  For  Information  which 
appeared  in  the  Monday.  December  27. 
1993  edition  of  the  Federal  Register. 
page  68339.  The  principal  sources  of 
information  for  such  disclosure  include 
summary  plan  descriptions,  summary 
annual  reports  and  individual  benefit 
statements.  The  work  group  is  interested 
in  identifying  statements.  The  work 
group  is  interested  in  identifying 
information  that  is  useful  to  and  used  by 
participants  as  well  as  the  costs  and 
benefits  of  any  proposed  changes.  The 
work  group  will  also  take  testimony  and 
or  submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
working  group  should  submit  a  written 
request  on  or  before  April  4,  1994  to 
WiUiam  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council. 
U.S.  Department  of  l.abor.  suite  N-5677, 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 

such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 

Council  at  the  above  address.  Papers 

vnll  be  accepted  and  included  in  the 

record  of  the  meeting  if  received  on  or 

before  April  4.  1994. 


Signed  at  Washington.  DC  this  11th  day  of 
.March.  1994. 
Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administiation. 
IFR  Doc.  94-6162  Filed  3-16-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Availability  of  FY  94  Funds 
for  Financial  Assistance  (Grants)  To 
Support  Research  at  Educational 
Institutions  and  the  Exchange  of 
Information 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC),  Office  of  Nuclear 
Regulatory  Research,  announces 
proposed  availability  of  Fiscal  Year  (FY) 
94  funds  to  support  a  limited  number  of 
research  grants  to  educational 
institutions.  These  funds  may  also  be 
used  to  support  professional  meetings 
and  conferences  for  the  exchange  and 
transfer  of  research  concepts  and 
findings  related  to  the  safety  of  nuclear 
power  production. 

The  FY  94  ceiling  for  research  grants 
to  educational  institutions  is 
approximately  $1,218,000.00.  Of  this 
amount,  approximately  $817,000.00  will 
be  available  for  new  grants.  Because  of 
this  limitation,  proposed  grant  budgets 
should  be  restricted  to  about  $50,000.00 
per  year,  with  total  project  funding  not 
exceeding  $100,000.00  over  a  two-year 
period.  Proposals  for  new  FY  94 
research  grants  should  be  submitted 
between  the  date  of  this  Notice  and  May 
20, 1994.  Proposals  received  after  May 
20,  1994  will  be  considered  for  FY  94 
funding  to  the  extent  practicable. 
ADDRESSES:  Nuclear  Regulatory 
Commission,  ATTN:  Grants  Officer, 
Mail  Stop  P-841,  Division  of  Contracts 
and  Property  Management,  Office  of 
Administration,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Mills  or  Dennis  Tamer  on  (301) 
492-7054. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27.  1993.  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register  a 
notice  that  announced  the  proposed 
availability  of  FY  93  hinds  for  the  NRC 
Grant  Program.  The  NRC  is  revising  that 
notice  to  provide  information  on  their 
grant  program  for  FY  94. 


Scope  and  Purpose  of  This 
Announcement 

Pursuant  to  Section  31. a  and  14  lb.  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  the  NRC's  Office  of  Nuclear 
Regulatory  Research  proposes  to 
support  educational  institutions, 
nonprofit  entities,  state  and  local 
governments,  and  professional  societies 
through  providing  funds  for  expansion, 
exchange  and  transfer  of  knowledge, 
ideas,  and  concepts  directed  toward  the 
NRC  safety  research  program.  The 
program  includes,  but  is  not  Hmited  to. 
support  of  professional  meetings  and 
conferences.  In  addition,  the  NRC  has  a 
limited  amount  for  research  grants  to 
educational  institutions  (see  topics 
below).  The  FY  94  ceiling  for  these 
grants  is  approximately  $1,218,000.00 
with  approximately  $871,000.00  of  this 
amount  available  for  new  grants. 

The  purpose  of  this  program  is  to 
stimulate  research  to  provide  a 
technological  base  for  the  safety 
assessment  of  system  and  subsystem 
technologies  used  in  nuclear  power 
applications.  The  results  of  this  program 
will  be  to  increase  public  understanding 
relating  to  nuclear  safety,  to  pool  the 
hinds  of  theoretical  and  practical 
knowledge  and  technical  information, 
and  uhimately  to  enhance  the 
protection  of  the  public  health  and 
safety.  In  addition,  each  grant  to  an 
educational  institution  should  contain 
elements  which  will  potentially  benefit 
the  graduate  research  program  of  the 
institution,  e.g..  graduate  student 
training. 

The  NRC  encourages  educational 
institutions  to  submit  research  grant 
proposals  in  the  following  areas: 

1.  Experiments  and  predictive 
modeling  for  thermal  stratification, 
thermal  stripping  and  flow-induced 
vibration  in  plant  fluid  systems. 

2.  Evaluation  and  modeling  of 
phenomena  associated  with  the  addition 
of  cooling  water  to  a  degraded  core 
during  various  stages  of  a  severe 
accident. 

3.  Modeling  and  experimentation  on 
two-phase  flow,  intcrfacial  relations, 
and  heat  transfer  in  reactor  coolant 
systems.  Experiments  in  modeling  of 
passive  heat  transfer  in  natural 
circulation  systems. 

4.  Development  of  condensation 
models  for  thermal-hydraulic  systems 
codes  with  and  without  condensible 
gases. 

5.  Conduct  experimentation  and 
model  development  of  the  boron  in 
reactor  coolant  systems  under  natural 
circulation  conditions. 

6.  Development  and  vahdation  of  a 
standard  model  of  human  performance 
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in  (a)  nuclear  power  plant  operations 
and  maintenancfi.  fb)  medical  uses  of 
by-product  materials,  and  (c)  industrial 
uses  of  by-product  materials. 

7.  Develop  and  codif\'  pragmatic, 
statistically  valid  methods  for  updating 
severe  accident  frequency  and 
consequence  analysis  to  reflect  results 
of  new  operational,  experimental  and 
calculation  data. 

8.  Develop  methods  and  comparison 
of  probabilistic  risk  assessment  (PR.\) 
results  with  operational  data  and 
experience. 

9.  Studies  of  corrosion  processes  that 
lead  to  degradation  of  materials  in  light- 
water  reactor  components  such  as 
piping,  reactor  internals,  and  steam 
generators. 

10.  Development  of  nondestructive 
testing  methods  for  in-situ  evaluation  of 
material  properties  and  property 
degradation  due  to  aging,  such  as 
fracture  toughness,  fatigue,  residual  life, 
and  radiation  effects. 

11.  Development  of  and/ or  validation 
of  models  to  predict  the  propagation  of 
seismic  ground  motion  in  Central  and 
Eastern  United  States  including  the 
effects  of  ground  motions  on  the 
response  of  NPPs  and  their  site 
characteristics. 

12.  Development  and/or  validation  of 
models  to  explain  the  quaternary 
tectonics  and  seismicity  of  the  Central 
and  Eastern  United  States  (East  of  105 
degrees  W). 

13.  Development  of  techniques  and 
QA  and  QC  procedures  necessary-  for 
rapid  bioassay  analysis  in  the  event  of 
accidental  internal  exposure. 

14.  Studies  of  volcanism  or  other 
disruptive  processes  or  events  in  the 
Basin  and  Range. 

15.  Development  of  improved 
instrumentation  or  techniques  for 
measuring  activity,  radiation  dose,  and 
dose  rates,  especially  from  small 
radioactive }.  articles. 

16.  Research  on  the  metabolism  of 
radionuclides  and  their  compounds 
relative  to  the  calculation  of  internal 
dose. 

17.  hivestigation  of  radiation  induced 
effects  at  the  cellular/molecular  levels 
and  repairs  thereof  emphasizing  the 
reduction  of  uncertainties  in  risk  of 
deleterious  health  effects  from  low-level 
radiation. 

16.  Vahdation  of  approaches  to 
quantitatively  assess  human  health 
effects  of  rariiatioa,  including  new 
approaches  to  analyses  of  human 
epidemiological  studies  and 
experimental  animal  studies. 

19.  Analysis  of  the  effectiveness  of 
decontamination  technologies  for  land, 
structures,  recycled  materials  and 


equipment  and  estimation  of  individual 
comparative  costs. 

20.  Investigations,  including  natural 
analogue  studies  for  long-terra  analyses, 
of  coupling  between  hydrologic. 
thermal,  chemical,  and/or  mechanical 
processes  as  they  affect  the  simulation 
of  high-level  waste  repository 
performance. 

21.  Development  of  methods  to  applv 
safety  goal  philosophy,  including  risk- 
based  regulation. 

Eligible  Applicants 

Educational  institutions,  nonprofit 
entities,  State  and  Local  governments, 
and  professional  societies  are  eligible  to 
apply  for  a  grant  under  tiiis 
announcement. 

Factors  Generally  Indicating  Support 
Through  Grants 

The  NRC's  benefit  from  the  results  of 
grants  should  be  no  greater  than  for 
other  interested  parties,  i.e.,  the  public 
must  be  the  primary  beneficiary  of  the 
work  performed  Surveys,  studies,  or 
research  which  provide  specific 
information  or  data  necessary  for  the 
NRC  to  exercise  its  regulator^'  or 
research  mission  responsibilities  will 
not  be  funded  by  a  grant.  Applicants 
requesting  support  for  work  which  has 
a  direct  regulatory  application  should 
submit  their  requests  as  an  unsolicited 
proposal  for  consideration  as  a  contract 
rather  than  a  grant. 

1.  The  primary  purpose  of  NRC  grants 
is  to  support  the  development  of 
knowledge  or  understanding  of  the 
subject  or  phenomena  under  study. 

2.  The  exact  course  of  the  work  and 
its  outcome  are  usually  not  defined 
precisely,  and  sp>ecific  points  in  time  for 
achievement  of  significant  results  need 
not  be  specified. 

3.  The  NRC  desires  that  the  nature  of 
the  proposed  investigation  be  such  that 
the  recipient  will  bear  prime 
responsibility  for  the  conduct  of  the 
research  and  exercise  judgment  and 
original  thought  toward  attaining  the 
scientific  goals  within  broad  parameters 
of  the  proposed  research  areas  and  the 
resources  provided. 

4.  Meaningful  technical  reports  (as 
distinguished  from  Semi-Annual  Status 
Reports)  can  be  prepared  only  as  new 
findings  are  made,  rather  than  on  a 
predetermined  time  schedule. 

5.  Simplicity  and  economy  in 
execution  and  administration  are 
mutually  desirable. 

Proposal  Format 

Proposals  should  be  concise  and 
provide  a  thorough  understanding  of  the 
proposed  project.  Neither  unduly 


elaborate  applications  nor  voluminous 
supporting  documentation  is  desired. 

State  and  local  governments  shall 
submit  proposals  utilizing  the  standard 
forms  specified  in  Office  of  K4anagement 
and  Budget  (0MB)  Circular  A-1G2 
(Revised),  Paragraph  6.c).  Nonprofit 
organizations,  universities,  and 
professional  societies  shall  submit 
proposals  utilizing  the  standard  forms 
stipulated  in  OMB  Circular  A-110, 
(Attachment  M). 

The  format  used  for  project  proposals 
should  give  a  clear  presentation  of  the 
proposed  project  and  its  relation  to  the 
specific  objecti\'es  contained  in  this 
notice.  Each  proposal  should  follow  the 
format  outlined  below  unless  the  NRC 
specifically  authorizes  exception. 

1.  Cover  Page,  the  Cover  Page  should 
be  typed  according  to  the  following 
format  (submit  separate  cover  pages  if 
the  proposal  is  multi-institutional): 

Title  of  proposal.  -  To  include  the 
term  "research."  "study."  "conference," 
"symposium,"  "workshop,"  or  other 
similar  designation  to  assist  in  the 
identification  of  the  project; 
Location  and  Dates  for  Conferences. 

S\Tnposium.  Workshop,  etc.; 
Names  of  Principal  Researchers  or 

Participants; 
Total  cost  of  Proposal;  (Identify  Cost  by 

fiscal  Year) 
Period  of  Proposal; 
Organization  or  Institution  and 

Department; 
Required  Signatures: 

Principal  Participants 

Name:    

Date:   


.^ddress: 


Telephone  No.:    

Required  Organization  Approval 

Name:    

Date:  

Address:     


Telephone  No.:    

Organization  Financial  Officer 

Name:    

Date:   

Address:    


Telephone  No.:    

2.  Project  Description.  Each  proposal 
shall  pro\-ide.  in  ten  pages  or  less,  a 
complete  and  accurate  description  of 
the  proposed  project.  This  section 
should  provide  the  basic  information  to 
be  used  in  evaluating  the  proposal  to 
determine  its  priority  for  funding. 
Applicants  must  identify-  other  {Xjssible 
sources  of  financial  support  for  a 
particular  project,  and  list  those  sources 
from  which  financial  support  has  been 
or  will  be  requested. 
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The  information  provided  in  this 
section  must  bo  brief  and  specific. 
Detailed  background  information  may 
be  included  as  supporting 
documentation  to  the  proposal. 

The  following  format  shall  be  used  for 
the  project  description: 

(aj  Project  Goals  and  Objectives.  The 
project's  objectives  must  be  clearly  and 
unambiguously  stated.  The  proposal 
should  jastifv'  the  project  including  the 
problems  it  intends  to  clarify  and  the 
development  it  may  stimulate. 

(b)  Project  Outline.  The  proposal 
should  show  the  project  format  and 
agenda,  including  a  hst  of  principal 
areas  or  topics  to  be  addressed. 

(c)  Project  Benefits.  The  proposal 
should  indicate  die  direct  and  indirect 
benefits  that  the  project  seeks  to  achieve 
and  to  whom  these  benefits  will  accrue. 

(d)  Project  Management.  The  proposal 
should  describe  the  physical  facilities 
required  for  the  conduct  of  project. 
Further,  the  proposal  should  include 
brief  biographical  sketches  of 
individuals  responsible  for  planning  the 
project. 

(e)  Project  Costs.  Nonprofit 
organization  shall  adhere  to  the  cost 
principles  set  forth  in  0MB  Circular  A- 
122.  Educational  institutions  shall 
adhere  to  the  cost  principles  set  forth  in 
0MB  Circular  A-21,  and  state  and  local 
government  shall  adhere  to  the  cost 
principles  set  forth  in  OMB  Circular  A- 
87. 

The  proposal  must  provide  a  detailed 
schedule  of  project  costs,  identifying  in 
particular — 

(1)  Salaries — in  proportion  to  the  time 
or  effort  directly  related  to  the  project; 

(2)  Equipment  (rental  only): 

(3)  Travel  and  Per  Diem/Subsistence 
in  relation  to  the  project; 

(4)  Pubhcation  Costs; 

(5)  Other  Direct  Costs  (specify) — e.g.. 
supplies  or  registration  fees; 

Note — Dues  to  organizations,  federations  or 
societies,  exclusive  of  registration  fees,  are 
not  allowed  as  a  charge. 

(6)  Indirect  Costs  (attached  negotiated 
agreement/cost  allocation  plan);  and 

(7)  Supporting  Documentation.  The 
supporting  documentation  should 
contain  any  additional  information  that 
will  strengthen  the  proposal. 

Proposal  Submission  and  Deadline 

This  notice  is  valid  for  Federal 
Government  Fiscal  Year  94  (October  1, 
1998  to  September  30.  1994).  Potential 
grantees  are  advised,  however,  that  due 
to  the  limited  funding  available  for  new 
research  grants  to  educational 
institutions,  such  proposals  received 
after  May  20,  1994,  will  be  considered 
for  FY94  funding  to  the  extent 
practicable. 


Funds 

For  Fiscal  Year  94,  the  U.S.  Nuclear 
Regulatory  Commission.  Office  of 
Nuclear  Regulatory  Research, 
anticipates  making  a  total  of 
appro.vimately  $1,218,000.00  available 
for  funding  research  grants  to 
educational  institutions.  Of  this  amount, 
approximately  $817,000.00  will  be 
available  for  new  research  grants  in 
FY94.  Because  of  this  Hmitation. 
proposed  grant  budgets  should  be 
restricted  to  about  $50,000.00  per  year, 
with  total  project  funding  not  exceeding 
$100,000.00  over  a  period  of  two  years. 

Evaluation  Process 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
an  NRC  review  panel. 

Evaluation  Criteria 

The  award  of  NRC  grants  is 
discretionary.  Generally,  projects  are 
supported  in  order  of  merit  to  the  extent 
permitted  by  available  funds. 

Evaluation  of  proposals  for  research 
projects  will  employ  the  following 
criteria.  No  level  of  importance  is 
implied  by  the  order  in  which  these 
criteria  are  listed. 

1.  Adequacy  of  the  research  design, 

2.  Scientific  significance  of  proposal. 

3.  Technical  adequacy  of  the 
investigators  and  their  institutional 
base. 

4.  Relevance  to  a  research  area(s) 
described  above. 

5.  Reasonableness  of  estimated  cost  in 
relation  to  the  work  to  be  performed  and 
anticipated  result. 

6.  Potential  benefit  of  the  project  to 
the  overall  benefit  of  the  institution's 
graduate  research  program. 

Evaluation  of  proposals  for 
professional  meetings,  conferences, 
symposia,  etc..  will  employ  the 
following  criteria: 

1.  Potential  usefulness  of  the 
proposed  project  for  the  advancement  of 
scientific  knowledge. 

2.  Clarity  of  statement  of  objectives, 
methods,  and  anticipated  results. 

3.  Range  of  issues  covered  by  the 
meeting  agenda. 

4.  Qualifications  and  experience  of 
project  speakers. 

5.  Reasonableness  of  estimated  cost  in 
relation  to  anticipated  results. 

Disposition  of  Proposals 

Notification  of  award  will  be  made  by 
the  Grants  Officer,  and  organizations 
whose  proposals  are  unsuccessful  will 
be  so  advised. 

Proposal  Instructions  and  Forms 

Questions  concerning  the  preceding 
information,  copies  of  application 


forms,  and  applicable  regulations  shall 
be  obtained  from  or  submitted  to  (Grant 
application  packages.  Standard  Form 
424,  must  be  requested  in  writing):  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Grants  Officer,  Division  of  Contracts  and 
Property  Management,  Mail  Stop  P-841, 
Office  of  Administration,  Washington, 
DC  20555. 

The  address  for  hand-carried 
applications  is:  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Grants  Officer, 
Division  of  Contracts  and  Property 
Management.  Office  of  Administration, 
Mail  Stop  P-841,  7920  Norfolk  Avenue, 
Bethesda,  MD  20814. 

Note:  Upon  delivery  of  the  application  to 
the  NRC  guard  desk  (at  the  above  address), 
the  guard  should  be  requested  to  telephone 
the  Division  of  Contracts  and  Property 
Management  (Extension  27054)  for  pick-up  of 
the  application. 

Nothing  in  this  solicitation  should  be 
construed  as  committing  the  NRC  to 
dividing  available  funds  among  all 
qualified  applicants. 

Dated  at  Bethesda,  MD  this  11th  day  of 
March,  1994. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Dennis  Tamer, 

Grants  Officer.  Division  of  Contracts  and 
Property  Management,  Office  of 
Administration. 
(PR  Doc.  94-6267  Filed  3-16-94:  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  40-8905] 

Quivira  Mining  Co.;  Ambrosia  Lake  Mill 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  intent  to  amend 
Source  Material  License  SUA-1473  to 
modify  the  erosion  protection  design  of 
the  plan  for  reclamation  of  the  Ambrosia 
Lake  Mill  disposal  area,  and  Notice  of 
Opportunity  to  request  a  hearing. 

1.  Proposed  Action 

By  letter  dated  January  7,  1994. 
Quivira  Mining  Company  (QMC),  holder 
of  Source  Material  License  SUA-1473 
for  the  Ambrosia  Lake  Mill,  requested 
an  amendment  to  License  Condition  No 
37  to;  (1)  Eliminate  having  to  open  a 
new  rock  quarry  and  its  related  surface 
disturbance;  (2)  improve  the  erosion 
protection  for  the  tailings 
impoundments;  and  (3)  reduce  the 
volume  of  waste  rock  generated  at  the 
crusher  and  thereby  reduce  the 
disturbance  in  that  area. 
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2.  Reason  for  Request  To  Amend 
License 

License  Condition  No.  37  describes 
requirements  that  the  Ucensee  must 
comply  ^^^th  in  reclaiming  the  site.  As 
discussed,  below,  QMC  is  requesting 
modifications  to  this  hcense  condition. 

The  Nuclear  Regulatory-  Commission 
(NRC)  requires  that  rock  used  for 
erosion  protection  have  the  ability  to 
withstand  the  forces  of  weathering  for 
long  periods  of  time.  In  accordance  with 
this  requirement,  in  the  approved 
reclamation  plan,  QMC  provided 
evidence  that  rock  from  an  area  known 
as  La  Chuchilla  Ridge  would  meet  the 
NRC  criteria.  To  assure  that  this  rock 
source  is  actually  used  to  obtain  rock  for 
erosion  protection,  License  Condition 
No.  37(J)  specifically  mentions  that 
erosion  protection  materials  must  be 
obtained  from  La  Chuchilla  Ridge.  QMC 
is  requesting  that  License  Condition 
37(1)  be  revised  to  allow  them  to  obtain 
rock  from  an  e.xisting  quarry  near  the 
Homestake  Mill  in  order  to  prevent 
having  to  disturb  the  La  Chuchilla  Ridge 
area.  The  durability  of  rock  at  the 
Homestake  Quarry  has  been  shown  to  be 
equivalent  to  the  rock  from  La  Chuchilla 
Ridge. 

License  Condition  No.  37(K)  specifies 
the  gradation  and  sizing  requirements  of 
the  rock  to  be  used  for  erosion 
protection.  For  the  outslopes  of  Ponds  1 
and  2,  four  sizes  of  rock  are  required 
depending  on  where  the  rock  is  to  be 
placed.  In  order  not  to  have  to  process 
four  different  gradation  sizes,  QMC 
proposes  to  use  larger  rock  than 
required  in  two  areas  of  the  outslopes. 
This  would  not  only  improve  the 
erosion  protection  design,  but  would 
also  reduce  the  disturbance  in  the  area. 

The  approved  reclamation  plans  does 
not  require  rock  for  erosion  protection 
of  the  top  surfaces  of  Ponds  1  and  2  as 
the  surfaces  are  sufficiently  flat  to  be 
stable  under  extreme  flood  conditions. 
QMC  proposes  to  be  allowed  to  place 
rock  on  the  top  surfaces  of  the  two 
ponds  if  they  so  desire.  This  request 
would  also  improve  the  erosion 
protection  design. 

Paragraph  10  CFR  51.22  (c)(ll), 
categorically  excludes  the  requirement 
for  an  environmental  assessment  for  this 
licensing  action.  That  paragraph  states 
that  the  categorical  exclusion  apphes  to 
the  issuance  of  amendments  to  licenses 
for  uranium  mills  provided  that  (1) 
there  is  no  significant  chsnge  in  the 
types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite,  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure,  (3)  there  is  no  significant 


construction  impact,  and  (4)  there  is  no 
significant  increase  in  the  potential  for 
or  consequences  from  radiological 
accidents. 

The  licensing  action  discussed  in  this 
memorandum  meets  these  criteria  as  the 
proposed  amendment  involves  only 
changes  in  the  erosion  protection 
design.  The  proposed  changes  will 
provide  larger  rocjc  than  required  in 
some  areas,  and  will  eliminate 
disturbing  a  new  area  for  obtaining  rock 
by  using  an  existing  quarr>'.  Neither  of 
these  changes  will  result  in  adverse 
environmental  impacts.  An 
environmental  report  is  not  required 
from  the  licensee  since  the  amendment 
does  not  meet  the  criteria  of  10  CFR 
51.60(b)(2). 

3.  Notice  of  Opportunity  To  Request 
Hearing 

In  accordance  with  title  10,  Code  of 

Federal  Regulations,  part  2(10  CFR  part 
2).  paragraph  2.1205(c)(1).  interested 
parties  are  herehy  notified  that  they  may 
request  a  hearing  pursuant  to  the 
procedures  set  forth  in  10  CFR  2.1205 
within  thirty  (30)  days  of  the 
publication  of  this  notice. 

Signed  in  Den\'er,  Colorado  this  4ih  day  of 
March  1994. 
Raymond  O.  GoBzales. 

Acting  Director.  Uranium  Recowry  Field 

Office.  Region  A'. 

(FR  Doc.  94-6265  Filed  3-1&-94,  8.45  am) 

BJLUNG  CODE  7579-01 -M 

[Docket  No.  50-139] 

The  University  of  Washington; 
Consideration  of  Application  for 
Renewal  of  Facility  lllcense 

The  U.S.  Nuclear  Regulatory 
Commiission  (the  Commission)  is 
considering  renewal  of  Facility  License 
No.  R-73,  as  a  possession  only  license 
from  the  present  operating  license, 
issued  to  the  University  of  Washington 
for  the  Argonaut  reactor  located  on  the 
campus  of  the  University  in  Seattle, 
Washington. 

The  renewal  would  extend  the 
expiration  date  of  Facility  License  No. 
R-73  to  February  14,  1999.  in 
accordance  with  the  licensee's  timely 
application  for  renewal  as  a  possession 
only  Ucense  by  letter  dated  August  3,  23 
and  31,  1989  and  as  modified  on 
Februarv'  14,  1994.  The  operating 
license  was  modified  by  Amendment 
No.  15  to  the  license  on  May  7. 1990. 
to  not  permit  possession  of  fuel  on  the 
site  since  all  fiiel  had  been  removed 
from  the  facility  and  returned  to  its 
owner,  the  Department  of  Energy.  The 
licensee  is  developing  a  plan  to 


decommission  the  facihty.  and  it  is 
anticipated  that  the  term  of  renewal  will 
be  sufficient  to  complete 
decommissioning  and  terminate  the 
license. 

Prior  to  a  decision  to  renew  the 
license  as  a  possession  only  license,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

By  April  18,  1994.  the  hcensee  may 
file  a  request  for  a  hearing  with  resf)ecl 
to  renewal  of  the  subject  facility  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  petition  for  leave  to 
intervene.  Requests  for  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  tlie  Secretan'  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  e.xplain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fac-tors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  TTie  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  e.xplanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petiti«ier 
intends  to  rely  to  establish  thoSe  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretarv'  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
at  2120  L  Street,  N\V..  Washington.  DC 
by  the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  bv  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Seymour  H.  Weiss;  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  The  University  of 
Washington;  and  publication  date  and 


page  number  of  this  Federal  Register 
notice.  A  copy  of  that  petition  should 
also  be  sent  to  the  Office  of  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555 
and  to  Ms.  Christine  Hughes.  Division 
Chief  and  Special  Assistant  to  the 
Attorney  General.  University  of 
Washington.  101  Administration,  MS: 
AF-50,  Seattle,  Washington  98195, 
attorney  for  the  hcensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing.of  factors  specified  in  10  CFR 
2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  renewal 
dated  August  3,  23  and  31. 1989,  and  as 
modified  on  February  14,  1994.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington.  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 
Seyroour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-6266  Filed  3-16-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33752;  File  No.  SR-NSCC- 

94-01] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  the  Fee 
Structure  for  the  Mutual  Fund 
Networking  Service 

March  10. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  26. 1994.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 


The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
changels  to  establish  a  revised  fee  for 
providing  the  Mutual  Fund  Services 
Networking  position  files.  The  proposed 
fee  change  will  provide  for  a  more 
equitable  allocation  of  fees  among 
members  of  NSCC. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  mid  1993,  NSCC  determined  that 
the  initially  established  fee,structure  for 
providing  Mutual  Fund  Services 
Networking  position  files  was  no  longer 
appropriate.  On  August  18.  1993.  NSCC 
filed  a  rule  change  2  which  consisted  of 
a  waiver  of  $99  of  the  Si 00  fee  charged 
to  members  for  excess  Networking 
position  files.  That  filing  indicated  that 
the  waiver  would  continue  while  NSCC 
determined  a  more  appropriate  fee.  The 
purpose  of  the  proposed  rule  change  is 
to  establish  a  revised  fee  for  the 
Networking  position  records.  The  new 
fee  structure  is  based  on  the  number  of 
records  received  by  a  participating 
broker  and  the  number  of  subaccounts 
the  broker  m.aintains  on  the  system. 
Effective  January  1,  1994.  for  billing  in 
February  1994.  the  new  fee  is  $1.50  per 
thousand  records  received  by  a  broker 
in  excess  of  the  number  of  subaccounts 
the  broker  maintains  on  Networking. 
NSCC  will  not  assess  a  charge  when  the 
difference  between  these  numbers  is 
5000  records  or  less  in  a  month. 

The  proposed  fee  change  will  provide 
for  a  more  equitable  allocation  of  fees 
among  members,  so  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 


115U.S.C.  78s(b)ll)ll988). 


2  Securities  Exchange  Act  Release  No.  32912 
(September  16,  1993).  58  FR  49536  (File  No.  SR- 
NSCC-93-121. 
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Securities  Exchange  Act  of  1934,  as 
amended,  and  the  rules  and  regulations 
thereunder. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19fb)(3)(A) 
of  the  Act  3  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder  4  because  it  involves 
the  changing  of  a  due,  fee,  or  other 
charge  imposed  by  the  self-regulatory 
organization.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

I\'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vsTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization. 


All  submissions  should  refer  to  File 
No.  SR-NSCC-94-01  and  should  be 
submitted  by  April  7, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 5 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-6173  Filed  3-16-94;  8:45  am] 

BILUNG  CODE  8010-01-M 


[Release  No.  34-33751;  File  No.  SR-PSE- 
93-<J6] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange;  Notice  of  Proposed 
Rule  Change  Relating  to  Chinese  Wall 
Procedures  for  Specialists  and 
Specialist  Firms 

March  10.  1994. 

Pursuant  to  section  19(bj(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s[b)(l),  notice  is 
hereby  given  that  on  December  29,  1993, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fiom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  adopt  a  set 
of  Chinese  Wall  procedures  relating  to 
Exchange  specialists  and  specialist 
firms.  The  test  of  the  proposed  rule 
change  is  as  follows: 

Rule  4.19(a).  A  functional  separation  must 
be  established  (1)  between  a  specialist  firm 
and  any  associated  approved  person;  and  (2) 
between  a  specialist  and  any  associated 
integrated  member  organization.  The 
approved  person  or  integrated  member 
organization  (collectively  referred  to  as  an 
"affiliated  upstairs  firm")  must  establish 
functional  separation  (a  "Chinese  Wall")  as 
appropriate  to  its  operation  and  further 
establish,  maintain  and  enforce  written 
procedures  reasonably  designed  to  prevent 
the  misuse  of  material,  non-public 
information,  which  includes  review  of 
employee  and  proprietary  trading, 
memorization  and  documentation  of 
procedures,  substantive  supervision  of 
interdepartmental  communications  by  the 
Exchange  specialist  firm's  Compliance 
Department  and  procedures  concerning 
proprietary  trading  when  the  firm  is  in 
possession  of  material,  non-public 
information.  The  Exchange  specialist  firm  or 
associated  integrated  member  organization 


3 15  U.S.C.  78s(b)(3)(A)  (1988). 
••  17  CFR  240.19b-4(e)  (1993). 


»  17  CFR  200.30-3(a)(12)  (1993). 


must  obtain  the  prior  written  approval  of  the 
Exchange  that  it  has  complied  with  the 
requirements  above  in  establishing  functional 
separation  as  appropriate  to  the  operation 
and  that  it  has  established  proper  compliance 
and  audit  procedures  to  ensure  the 
maintenance  of  the  functional  separation.  A 
copy  of  these  Chinese  Wall  procedures,  and 
any  amendments  thereto,  must  be  filed  with 
the  Exchange's  Financial  Compliance 
Department. 

(b)  The  following  are  the  minimum 
procedural  and  maintenance  requirements: 

(1)  The  specialist's  book  must  be  kept 
confidential  in  accordance  with  Rule  5.29(d). 

(2)  The  affiliated  upstairs  firm  can  have  no 
influence  on  specific  specialist  trading 
decisions. 

(3)  Material,  non-public  corporate  or 
market  information  obtained  by  the  affiliated 
upstairs  firm  from  the  issuer  may  not  be 
made  available  to  the  specialist. 

(4)  Clearing  and  margin  financing 
information  regarding  the  specialist  may  be 
routed  only  to  employees  engaged  in  such 
work  and  managerial  employees  engaged  in 
overseeing  operations  of  the  affiliated 
upstairs  firm  and  specialist  entities. 

(c)  Information  that  may  be  made  available 
to  others. 

(1)  A  broker  associated  with  an  affiliated 
upstairs  firm  may  make  available  to  the 
specialist  only  the  market  information  that  he 
or  she  would  make  available  to  an 
unaffiliated  specialist  in  the  normal  course  of 
his  or  her  trading  and  "market  probing" 
activity. 

(2)  A  specialist  may  make  known  to  a 
broker  associated  with  an  affiliated  upstairs 
firm  only  has  the  information  about  market 
conditions  in  specialty  stocks  that  he  or  she 
would  m.ake  available  in  the  normal  course 
of  specializing  to  any  other  broker  and  in  the 
same  manner  as  it  would  make  such 
information  available  to  any  other  broker. 
The  specialist  may  make  such  market 
information  available  only  upon  request  of 
the  broker  of  the  affiliated  upwtairs  firm  and 
may  not  provide  such  information  on  its  own 
initiative. 

(3)  An  affiliated  upstairs  firm  can 
popularize  a  specialty  stock  provided  it 
makes  adequate  disclosure  about  the 
existence  of  possible  conflicts  of  interest. 

(d)  A  specialist  who  becomes  privy  to 
material,  non-public  information  must 
communicate  that  fact  promptly  to  his  or  her 
firm's  compliance  officer  or  other  designated 
official.  The  specialist  shall  seek  guidance 
from  the  compliance  officer  or  other 
designated  official  as  to  what  procedures  the 
specialist  should  follow  after  receipt  of  such 
information  or  such  other  action  that  should 
be  taken.  Appropriate  records  shall  be 
maintained  by  the  compliance  officer  or 
other  designated  official.  The  record  should 
include  a  summary  of  the  information 
received  by  the  specialist  and  a  description 
of  the  action  taken  by  the  compliance  officer 
or  other  designated  official.  If  the  "book"  is 
given  up  to  another  member  of  the  specialist 
firm  who  is  not  in  possession  of  the 
information  or  an  independent  specialist 
firm,  the  book  must  be  transferred  in  a 
neutral  fashion  to  ensure  that  the  transfer 
itself  does  not  disclose  the  material,  non- 
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public  information  and  the  Exchange  must  be 
immediately  informed  and  a  record  kept  of 
the  time  the  specialist  reacquired  the  book 
reflecting  a      lowledgement  by  the 
compliance  ofQc^r  that  the  reacquisition  was 
appropriate. 

(e)  The  Exchange  has  established  the 
following  procedures  to  monitor  compliance 
with  this  rule: 

(1)  Examination  of  the  Chinese  Wall 
procedures  established  by  Exchange 
specialist  firms. 

(2)  Surveillance  of  proprietary  trades 
effected  by  an  affiliated  upstairs  firm  and  its 
affiliated  specialist  or  sp)ecialist  firm. 

Accordingly,  the  Exchange  will  conduct 
periodic  examinations  of  the  specialist  firm's 
Chinese  Wall  procedures  to  ensure  that  a 
functional  separation  between  the  affiliated 
upstairs  firm  and  the  specialist  or  specialist 
firm  has  fieen  created  and  thereafter 
maintained.  The  Exchange  will  also  monitor 
the  trading  activities  of  affiliated  upstaL's 
firms  and  afDliated  specialists  in  the  firms' 
"jpocialty  stock  in  order  to  monitor  the 
passible  trading  while  in  f)ossession  of 
m.aterial,  non-public  information  through  the 
periodic  re\  iew  of  trade  and  comparison 
reports  ger..  ated  by  the  Exchange, 

II.  Self-Regulatorv  Or^aniz-ition's 
Statement  of  the  Purpose  of,  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  is 
Sections  .'\,  B,  end  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  require  approved  persons  or 
integrated  member  organizations  to 
establish  functional  separation  as 
appropriate  to  their  operations  and 
further  estabhsh,  maintain  and  enforce 
written  procedures  reasonably  designed 
to  prevent  the  misuse  of  material,  non- 
public information.  The  proposed  rule 
further  requires  that  a  copy  of  such 
procedures  be  provided  to  the  Exchange 
for  review  and  approval,  and  sets  forth 
specific  guideUnes  for  member  firms  to 
follow  in  adopting,  maintaining  and 
enforcing  Chinese  Wall  procedures. 

2  Statutory  Basis 

The  proposed  rule  change  is 
CHnsistent  with  Section  6(b)  of  the  Act, 


in  general,  and  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubhcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U'S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-93-36 


and  should  be  submitted  by  April  7. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  SecretOT}'. 
IFR  Doc.  94-6245  Filed  3-16-94;  8:45  am] 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Little  Rock  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Little  Rock  District 
Advisory  Council  will  hold  a  pubhc 
meeting  at  9  a.m.  on  Monda'y,  April  25. 
1994.  at  the  U.S.  Small  Business 
Administration.  2120  Riverfront  Drive, 
suite  100,  Little  Rock,  Arkansas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  wTite  or  call 
Joseph  T.  Fogha,  District  Director,  U.S. 
Small  Business  Administration,  2120 
Riverfront  Drive,  suite  100,  Little  Rock, 
Arkansas  72202. (501)  324-5871. 

Dated:  March  10,  1994. 
Dorothy  A.  Overal, 

Acting  Assihtant  Administmlor,  Office  of 
Advisory  Councils. 

[FR  Doc.  94-6208  Filed  3-16-94;  8:45  am] 
BILLING  CODE  80ZS-01--M 


Buffalo  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Buffalo  District 
Advisory  Council  will  hold  a  public 
meeting  at  10  a.m.  on  Thursday,  April 
28,  1994  at  die  Marine  Midland  Bank. 
One  Marine  Midland  Plaza,  20th  floor 
board  room,  Rochester,  New  York,  to 
discuss  such  matters  as  m.ay  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Franklin  J.  Sciortino,  District  Director, 
U.S.  Small  Business  Administration, 
room  1311,  111  West  Huron  Street. 
Buffalo,  New  York  14202,  (716)  846- 
4301. 

TJated:  March  10,  1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Adnninistrator,  Office  of 

Advisory  Councils. 

[PR  Doc.  94-6201  Filed  3-15-94;  8:45  am) 

BILUNG  CODE  8e:5-01-M 
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Regulatory  Reform  Project 

AGENCY:  Small  Business  Administration. 
action:  Notice. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  and  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  within  the  Office  of  Management 
and  Budget  have  commenced  a  project 
to  identify,  recommend  and  help 
implement  specific  reforms  of  the 
regulatory  process  in  order  to  ease  the 
impact  of  government  regulations  on 
small  businesses.  Six  Federal  agencies 
are  participating  in  the  initial  phase  of 
the  project;  The  Department  of  Labor, 
the  Department  of  Justice,  the 
Department  of  Transportation,  the 
En\-ironmental  Protection  Agency,  the 
Internal  Revenue  Service,  and  the  Food 
and  Drug  Administration.  The  project 
will  begin  with  a  Small  Business  Forum 
on  Regulatory  Reform  to  be  held  on 
March  17,  1994  in  Washington,  DC.  This 
Forum  will  consist  of  a  panel  of  senior 
representatives  from  the  si.x  agencies, 
chaired  by  Erskine  B.  Bowles. 
Administrator  of  the  SBA.  and  Sally 
Katzen.  Administrator  of  OIRA.  They 
will  listen  to  oral  presentations  from 
several  members  of  the  small  business 
community  and  from  SBA's  Acting 
Chief  Counsel  for  Advocacy.  They  also 
will  be  reviewing  written  statements 
submitted  by  other  business  owners 
who  were  unable  to  present  their 
remarks  to  the  Forum  panel  in  person. 

The  Forum  will  be  followed  by  an 
examination  of  the  cumulative  impact  of 
regulations  on  five  designated 
industries,  representatives  from  various 
Federal  regulatory  agencies,  with 
specific  direction  from  those  agencies 
participating  on  the  Forum  panel.  By 
this  Notice,  SBA  and  OIRA  announce 
that  they  are  seeking  wTitten  comments 
from  interested  members  of  the  public 
to  assist  in  successful  completion  of  this 
project.  These  written  comments  will  be 
considered  by  the  five  industry  working 
groups  in  preparing  reports  to  be 
presented  at  a  second  Small  Business 
Forum,  to  be  held  in  late  June  1994. 
DATES:  Written  comments  must  be 
received  by  May  2,  1994.  The  second 
Forum  uill  be  held  in  late  June  1994. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Doris  Freedman,  Acting 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  409  Third 
Street.  SW..  Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Freedman,  202/205-6533. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  issued  on  September  30. 
1993.  aimounces  a  government-wide 
commitment  to  regulatory  reform  and 


meaningful  public  participation  in  the 
regulator)'  process  and  directs  the 
development  of  "streamlined  regulatory 
approaches  for  small  businesses  and 
other  entities."  To  this  end,  SBA  and 
OIRA  have  initiated  a  project  to  bring 
together  representatives  of  six  Federal 
agencies  for  the  purpose  of  identifying 
burdens  imposed  by  present  regulator)' 
procedures  and  the  means  by  which  the 
regulatory  process  can  be  altered  to 
facilitate  participation  by  small 
businesses. 

Initially,  the  regulatory  impact  on 
small  business  of  six  Federal  agencies 
will  be  examined;  The  Department  of 
Labor,  the  Department  of  Justice,  the 
Department  of  Transportation,  the 
Environmental  Protection  Agency,  the 
Internal  Revenue  Ser\'ice.  and  the  Food 
and  Drug  Administration.  The  burden  of 
compliance  with  each  agency's 
regulations  will  be  evaluated  in  terms  of 
their  individual  and  cumulative  impact 
on  small  businesses  in  five  discrete 
industry  groups;  (1)  Processing  of  food 
and  related  products;  (2)  trucking  and 
transportation;  (3)  restaurants;  (4) 
environmental  recycling  and  waste 
disposal;  and  (5)  chemicals  and  metals. 

A  working  group  will  be  established 
for  each  of  the  five  industry  groups, 
composed  of  representatives  from  the 
six  participating  agencies,  as  well  as 
representatives  from  SBA,  OIRA  and 
other  Federal  agencies.  Each  working 
group  will  meet  over  a  ten-week  period 
and  will  solicit  the  input  and 
meaningful  participation  of  small 
business  owners,  small  business  trade 
associations.  State  and  local 
governments,  and  other  interested 
parties,  via  oral  presentations  and 
written  comments  received  during  the 
initial  45  days  of  the  ten-week  period. 
Each  working  group  will  prepare  a 
report  with  specific  recommendations 
for  improvements  in  the  regulatory 
process  and  in  any  specific  regulations 
which  appear  to  affect  the  particular 
industry  in  an  unduly  burdensome  way. 

Extensive  public  participation  is 
essential  to  this  evaluative  process.  This 
participation  will  occur  at  tiie  public 
Forum  on  March  17,  1994,  and  the 
second  Forum  in  June  of  1994.  Each 
Forum  will  hear  from  representatives 
selected  from  various  sectors  of  the 
small  business  community  and  will  be 
attended  by  senior  representatives  from 
the  six  participating  agencies.  These 
agencies  have  stated  publicly  their 
commitment  to  working  with  each  other 
and  with  members  of  the  small  business 
community  toward  the  goal  of 
regulatory  reform. 

Broader  public  participation  in  the 
form  of  written  comments  is  also 
essential  to  this  process  and  is  being 


solicited  through  this  Notice.  Comments 
received  by  May  2,  1994  will  be 
considered  by  the  five  industry  working 
groups  in  preparing  the  reports  which 
then  will  be  presented  by  SBA  at  the 
second  Forum.  Public  comments  should 
be  as  specific  as  possible  and  should 
focus  on  possible  constructive  solutions 
to  any  problems  presented.  Each 
submission  should  identify  the  industry 
affected,  so  as  to  facilitate  a  referral  to 
the  appropriate  industry  working  group. 
SBA.  OIRA  and  the  participating 
agencies  are  particularly  interested  in 
comments  concerning  the  following; 

— Specific  ways  in  which  existing 
regulatory  programs  and  the 
regulatory  process  can  be  made  more 
"user-friendly"  to  small  businesses. 

— Constructive  suggestions  for  reducing 
forms  and  paperwork,  particularly 
where  they  are  duplicative,  overly 
complicated  or  otherwise  burdensome 
for  small  businesses. 

— Effective  ways  to  communicate  with 
small  business  owners  and  to  assist 
them  in  their  understanding  and 
implementation  of  complex 
regulations. 

— Non-punitive  methods  for  ensuring 
compliance  with  regulatory  objectives 
or  requirements,  including 
prcinspection  programs,  advisory 
services,  greater  reliance  on 
communication  and  dissemination  of 
information,  and  industry'  self- 
regulation. 

— More  effective  ways  to  elicit 
participation  from  the  private  sector 
in  efforts  to  simplify  and  clarify 
regulations  so  that  they  are  not  overly 
complex  or  unduly  difficult  to 
interpret  or  implement. 

— Systematic  ways  to  identify  proposed 
regulations  which  are  inconsistent 
with  or  duplicative  of  other 
regulations  of  the  issuing  agency  or 
other  Federal  agencies. 

— Suggestions  for  involving  small 
business  ouTiers  and  their 
representatives  in  the  rulemaking 
process  in  a  more  meaningful  way. 

Written  comments  must  be  received 
no  later  than  May  2.  1994,  in  order  to 
be  incorporated  into  the  industry 
working  group  reports  to  be  presented  at 
the  second  Small  Business  Forum  on 
Regulator)'  Reform  to  be  held  in  late 
June  1994.  Comments  which  are 
received  thereafter  wall  be  reviewed  by 
SBA's  Office  of  Advocacy  and,  to  the 
extent  feasible,  will  be  transmitted  to 
the  affected  agencies  for  their  review  as 
well. 
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Dated  March  10.  1994. 
Erskine  B.  Bcwles, 
Admiiustra'or. 
|FR  Doc.  94-6198  Filed  3-16-94;  8:45  am) 

B'LLING  CODE  80?5-01-M 


Pacific  Capita!,  LP.;  Notice  of  Filing  of 
an  Application  for  a  License  To 
Operate  as  a  Small  Business 
Investment  Company 

[Application  No.  99000104] 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1990))  by  Pacific 


Capital,  L.P.,  109  VVeslpark  Drive,  suite 
260,  Brentwood,  Tennessee  37027,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SB!C)  undor  the 
Small  Business  hi  vestment  Act  of  1958, 
as  amended,  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  proposed  officers,  directors  and 
'  partners  of  the  Applicant  will  be  as 
follows: 


Name 


General  Partner: 

Pacific  Corporation.  109  Westpark  Drive,  Suite  260.  Brent- 
wood, TN  37027. 

Stephe-  F.  Wood,  6001  Sherwood  Drive,  Nashville,  TN 
372TJ. 

Siji  Suzuki.  6  Dunslnarie  Lane,  Bannockburn.  IL  60015  

Jpmes   L   Williams.  6011    Hillstioro  i'ike,   Nastiville,' TN 

37215. 
Oliver  Hjang,  4/F,  6,  Alley  Z.   Lane   120,  Shiang-Yang 

Road,  Nankang  District,  Taipei,  Taiwan,  R.O.C 
_imtted  Partner: 

Jung-St>eng  Cheng,  4  Fl.  198  Nankir>g  E.  Road,  Sec  5., 

Taipei.  Taiwan,  R.O  C. 


Title  or  position 


General  Partner  

President'Director  of  Corporate  General  Partner 


Chairman  of  the  Board,  Executive  Vice  President  and  sole 
shareholder  of  the  Corporate  General  Partner. 

Vice  President/Seaetary  and  Treasurer  of  the  Corporate  Ge^v 
eral  Partner. 

Director .♦. 


Limited  Partner 


Percent  of 
ownership 


1.00 

00.00 

100.00 

00  00 

00.00 

99.00 


Jung-Sheng  Cheng,  will  own  100  percent  of  the  Limited  Partnership  interest 


The  Applicant,  a  Tennessee  limited 
partnership,  is  expected  to  begin 
operations  with  $10,000,000  of  private 
capital  and  will  be  an  exclusive  source 
(100  percent  portfolio  concentration)  of 
equity  capital  and  long-terra  loan  funds 
for  individual  owner/operators  of 
qualified  nursing  homes,  that  meet  the 
criteria  as  §mall  business  concerns.  The 
Applicant  i  -'ends  to  conduct  its 
business  ac.ivities  primarily  in  the 
Southeast  and  Midwestern  sections  of 
the  United  States. 

Matters  involved  in  SB.A's 
consideration  of  the  AppucaUon 
include  the  general  business  reputation 
and  character  of  Lhe  proposed  ovvners 
and  management,  and  the  probability  of 
successful  operations  of  the  existing 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  A  '  ranistration.  409  Third 
Street,  SW.,  Washington,  iX  20416. 

A  copy  of  the  Notice  shaD  be 
published  in  a  newspaper  of  general 
circulation  in  the  State  of  Tennessee. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59  Oil,  Small  Business 
Investment  Companies) 
Dated:  March  9,  1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-6200  Filed  3-16-94:  8:45  am] 

BILUMG  CODE  SOK-0%-V 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  94-014] 

Marine  Safety  Issues  Related  to 
Uninspected  Towing  Vessels 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  On  March  2, 1994,  the  Coast 
Guard  pubUshed,  imder  this  docket 
number,  a  notice  of  meeting  and  of 
availability  of  a  study  on  the  safety  of 
towing  vessels.  Now  the  Coast  Guard 
has  added  topics  to  the  agenda  of  that 
meeting:  (1)  Radar-observer  training  for 
operators  of  uninspected  towing  vessels; 
(2)  Coast  Guard  inspection  of  towing 
vessels;  (3)  manning  of  towing  vessels; 
(4)  pilotage  requirement  for  operators  of 
towing  vessels;  (5)  and  evaluation  of 
regulations  on  retesting  mariners.  The 
Coast  Guard  is  seeking  public  comment 
on  the  new  topics  as  well  as  on  the 
original  apenda. 


DATES:  (1)  The  meeting  will  still  take 
place  on  Monday,  April  4,  1994,  fi'om  9 
a.m.  to  5  p.m.  (2)  Public  comments  on 
the  agenda  as  enlarged  will  still  be 
accepted  until  May  4, 1994. 
ADDRESSES:  (1)  The  meeting  will  be  held 
at  the  Coast  Guard  Headquarters 
Building,  room  2115,  2100  Second 
Street  SVV.,  Washington,  DC.  (2)  Two 
copies  of  public  comments  should  be 
forwarded  to:  E.xecutive  Secretary, 
Marine  Safety  Council,  CGD  94-014. 
U.S.  Coast  Guard  Headquarters  (G-LR.^. 
3406),  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stewart  Walker.  Project  Manager, 
G-M\T-5,  (202)  267-2705,  Division  of 
Merchant  Vessel  Personnel,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  U.S.  Coast 
Guard.  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  will  bold  a  public  meeting  on 
April  4, 1994,  to  consider  the  study, 
"Review  of  Marine  Safety  Issues  Related 
to  Uninspected  Towing  Vessels" 
conducted  by  the  Coast  Guard,  and  will 
seek  public  comment  on  the 
recommendations  identified  in  the 
study.  The  Coast  Guard  may  use  the 
study,  along  with  public  comment,  to 
develop  rulers.  Of  particular  interest,  and 
likely  to  be  the  subject  of  expedited 
rulemaking,  are  measures  that  could 
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provide  the  necessary  means  to,  and 
improve  the  navigational  abihty  of,  the 
operator;  these  measures  include 
requiring  the  carriage  of  charts. 
publications,  and  radar,  and  requiring 
the  operator  to  be  qualified  as  a  radar 
observer. 

The  Coast  Guard  recognizes  that  there 
are  insufficient  facihties  for  radar- 
observer  training  immediately  available 
to  accommodate  all  ourently  licensed 
operators  of  uninspected  towing  vessels 
(OUTV's).  Therefore,  the  Coast  Guard  is 
contemplating  for  these  OUTV's;  (a)  An 
interim,  short-term,  training  program, 
required  soon,  followed  by  (b)  a  more 
extensive  program  leading  to  an 
endorsement  as  radar  observer,  required 
on  or  before  the  scheduled  license 
renewal.  The  Coast  Guard  is 
contemplating  for  new  applicants,  only 
the  more  extensive  program. 

Comments  on  the  practicality  and 
utility  of  these  requirements,  their  costs, 
the  content  of  both  interim  and 
extensive  courses,  the  length  of  time 
appropriate  for  implementation,  and  the 
administrative  burden  would  be 
especially  helpful. 

Four  of  the  topics  that  the  Coast 
Guard  has  added — insf)ection,  manning, 
pilotage  of  towing  vessels,  and 
evaluation  of  retesting  regulations — it 
added  because  of  Congressional  interest. 
This  arose  during  the  Secretary  of 
Transportation's  testimony  before  the 
Subcommittee  on  Coast  Guard  and 
Navigation,  House  of  Representatives, 
on  March  3.  1994. 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  provide 
two  copies,  include  their  names  and 
addresses,  identify  the  study  by  docket 
number  CGD  94-014.  and  give  the 
reason  for  each  comment.  Each  person 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

Dated;  March  10,  19^. 
J.F.  McGowan, 

Captain.  U.S.  Coast  Cuard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
IFR  Doc  94-6270  Filed  3-16-94;  8;45  am) 

BILLING  CODE  4»1»-14-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-3;  Notice  2] 

Ford  Motor  Company;  Grant  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

Ford  Motor  Company  (Ford)  of 
Dearborn,  MI,  determined  that  some  of 


its  replacement  windshields  failed  to 
complv  wth  the  labeUng  requirements 
of  49  CFR  571 .205.  Motor  Vehicle  Safety 
Standard  No.  205,  "Glazing  Materials," 
and  filed  an  appropriate  report  pursuant 
to  49  CFR  part  573,  "Defect  and 
Noncompliance  Reports."  Ford  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor     " 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  January  13,  1994,  and  an 
opportunity  afforded  for  comment  (59 
FR1989). 

Standard  No.  205,  which 
incorporates,  by  reference,  the  American 
National  Standards  Institute's  "Safety 
Code  for  Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways"  Z-26. 1-1977.  January 
26.  1977,  as  supplemented  by  Z26.1a. 
July  3,  1980  (ANS  Z26.1).  specifies  that, 
with  certain  exceptions,  glazing 
materials  for  use  in  motor  vehicles  shall 
conform  with  Paragraphs  S5. 
"Requirements,"  S6,  "Certification  and 
Marking,"  and  ANS  Z26.1.6.  "Marking 
of  Safety  Glazing  Materials." 
Specifically,  section  6  of  ANSI  Z26.1 
states  "[GJlazing  materials,  which  in  a 
single  sheet  of  material  are  intentionally 
made  with  an  area  having  a  luminous 
transmittance  of  not  less  than  70  percent 
(Test  No.  2),  adjoining  an  area  that  has 
less  than  70  percent  luminous 
transmittance,  shall  be  permanently 
marked  at  the  edge  of  the  sheet  to  show 
the  limits  of  the  area  that  is  intended  to 
complv  with  Test  No.  2.  The  markings 
shallbc  AiSl  orATS2etc.  •   *   "" 

Approximately  98,000  VV1099V 
windshields  manufactured  from  June 
1992  through  October  1993  and  14,800 
\V91  IV  windshields  manufactured  from 
August  1992  to  June  1993  are  missing 
the  AiSl  marking  at  the  bottom  edge  of 
the  shade  band.  The  subject 
windshields  are  manufactured  as 
replacements  for  windshields  in  1980 
through  1994  model  year  Ford  F- Series 
and  Bronco  vehicles. 

Ford  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

The  afieded  windshields  were  produced 
by  a  Ford  supplier  without  AiSl  markings  at 
the  bottom  edge  of  the  shade  band,  but  meet 
all  other  marking  and  p>erformance 
requirements  of  Standard  No.  205  and  ANSI 
Z26.1  including  the  appropriate  ASl  marking 
in  the  area  of  the  trademark  identifying  the 
type  of  construction  of  the  glazing  material. 

IFord  belie\'es  that  f!he  omission  of  the 
marking  presents  no  risk  of  accident  or 
injury.  Consequently  in  Ford's  judgment,  the 


omission  is  inconsequential  as  it  relates  to 
motor  vehicie  safety.  The  stated  purposes  of 
[Federal  Motor  Vehicle  Safety  Standard) 
FMVSS  No.  205  are  to  reduce  injuries 
resulting  from  imp>8ct  to  glazing  surfaces,  to 
ensure  a  necessary  degree  of  transparency  in 
motor  vehicle  windows  for  driver  visibility. 
and  to  minimize  the  possibility  of  occupants 
being  thrown  through  the  vehicle  windows 
in  collisions.  As  previously  noted,  the 
affected  windshields  fully  comply  with  the 
performance  requirements  of  FMVSS  No.  205 
and  although  missing  the  AiSl  marking  at 
the  bottom  of  the  shade  band,  they  do  have 
the  correct  ASl  marking  to  indicate  the  type 
of  construction  of  the  glazing  material. 
Because  all  performance  requirements  are 
met.  the  omission  of  the  marking  at  the  shade 
band  has  no  effect  upon  the  ability  of  the 
glazing  to  perform  in  the  manner  intended  by 
the  standard.  Ford  is  not  aware  of  any 
complaints,  accidents,  or  injuries  related  to 
this  condition. 

No  comments  were  received  on  the 
petition. 

The  noncompliance  reported  does  not 
affect  the  performance  characteristics  of 
the  glazing,  and.  hence,  the 
noncompliance  has  no  direct  effect 
upon  motor  vehicle  safety.  Although  the 
markings  have  been  omitted  in  one  area 
of  the  windshield,  the  correct 
designation,  ASl,  appears  in  the  area  of 
the  trademark  identifying  the  t>'pe  of 
construction  of  the  glazing  material. 
Thus,  the  omission  at  the  shade  band 
will  not  prevent  correct  identification  of 
the  glazing  by  persomiel  conducting 
periodic  motor  vehicle  inspections,  or 
when  it  is  necessary  to  replace  the 
windshield.  There  is  no  need  in  either 
instance  for  knowledge  of  where  the 
area  of  70  percent  or  greater  light 
transmittance  begins. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  March  11,  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-6163  Filed  3-16-94;  8:45  am) 

BILLING  CODE  4*10-S»-M 


[Docket  No.  94-16;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Determination  That  Nonconforming 
1978  Through  1981  Bristol  VRT  Buses 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Request  for  comments  on 
petition  for  determination  that 
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nonconforming  1978  through  1981 
Bristol  VRT  buses  are  eligible  for 
importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  1978  through  1981 
Bristol  VRT  buses  that  were  oot 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
modified  to  comply  with,  all  such 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  April  18,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to;  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safetv  Administration,  400  Seventh  St., 
SVV..  Washington.  DC  20590.  [Docket 
hours  are  from  930  am  to  4  pm.) 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bavler.  Office  of  Vehicle  Safetv 
Compliance.  NHTSA  (202-366-5306).) 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C.  1397 
(c)(3)(A)(i)(I).  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31.  1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  1 14  of  the  Act, 
smd  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  t^^ere  is  no 
substantially  similar  U.S. -certified 
motor  vehicle,  section  108(c)(3)(A)(i)(II) 
of  the  Act,  15  U.S.C.  1397  (c)(3)(A)(i)(II), 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  modified  to  comply 
with,  all  applicable  Federal  motor 
vehicle  safety  standards  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  determines  to  be 
adequate. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 


registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  pubHshes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  corrunents  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Double  Decker  Bus  Company  of 
Denver,  Colorado  (Registered  Importer 
No.  R-93-015)  has  petitioned  NHTSA  to 
determine  whether  1978  through  1981 
Bristol  VRT  buses  are  eligible  for 
importation  into  the  United  States.  The 
petitioner  contends  that  these  vehicles 
are  eligible  for  importation  under 
section  108(c)(3)(A)(i)(II)  of  the  Act,  15 
US.C.  1397(c)(3){A)(i)(n).  because  they 
have  safety  features  that  comply  with,  or 
are  capable  of  being  modified  to  comply 
with,  all  applicable  Federal  motor 
vehicle  safety  standards. 

Specifically,  the  petitioner  claims  that 
1978  through  1981  Bristol  VRT  buses 
have  safety  features  that  comply  with 
Standard  Nos.  102  Transmission  Shift 
Lever  Sequence  ....  (based  on 
schematic  diagram  indicating  starter 
interlock  protection  and  photograph 
shovdng  shift  lever  positions),  103 
Defrosting  and  Defogging  Systems 
(based  on  schematic  diagram  indicative 
starter  interlock  protection  and 
photograph  showing  shift  lever 
positions),  103  Defrosting  and  Defogging 
Systems  Chased  on  statement  and 
photograph  indicating  that  system 
incorporates  electrically  heated 
elements  and  heated  air  blowers),  104 
Windshield  Wiping  and  Washing 
Systems  (based  on  statement  and 
photographs  indicating  that  system  is 
pneumatically  driven  and  offers  full 
coverage  of  windshield  at  two  set 
speeds  and  intermittently),  107 
Reflecting  Surfaces  (based  on  statement 
and  photographs  indicating  that 
reflective  glare  is  kept  to  a  minimum  in 
the  drive's  cab  through  the  use  of  matt 
black  paint  on  the  windshield  wipers, 
the  rearviow  mirror  frame,  the  dash,  and 
the  cab  walls),  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  cars  (based  on  statement  and 
photographs  showing  certification 
markings  on  tires  suppUed  by  vehicle 
purchaser  and  rims  selected  by 
petitioner,  and  describing  contents  of 
tire  information  placard),  121  Air  Brake 
Systems  (based  on  statement, 
photographs,  and  specifications 
indicating  that  vehicles  are  equipped 
with  an  air  compressors  and  associated 
equipment  that  provides  greater  cut-in 


pressure  than  85  p.s.i.),  124  Accelerator 
Control  Systems  fbased  on  statement 
and  photographs  indicating  that  throttle 
return  is  provided  by  pneumatic  valve, 
supplemented  by  a  spring  loaded  foot 
pedal  and  photographs  showing 
pneumatic  accelerator  resetting  is  less 
than  one  second),  205  Glazing  Materials 
(based  on  statement  and  photographs 
showing  that  glazing  materials  bear  DOT 
certification  markings),  207  Seating 
Systems,  [based  on  statement  and 
photographs  indicating  that  seats  are 
securely  mounted  to  vehicle  floor  and 
photographs  showing  forces  applied  to 
driver's  seat),  217  Bus  Window 
Retention  and  Release  (based  on 
statement  describing  window  retention 
test  results,  calculations  indicating  size 
and  distribution  of  emergency  exits,  and 
photographs  showing  emergency  exit 
markings),  and  302  Flammability  of 
Interior  Materials  (based  on  statements 
and  photographs  indicating  composition 
of  upholstery,  and  test  results). 

The  petitioner  also  contends  that  1978 
through  1981  Bristol  VRT  buses  are 
capable  of  being  modified  to  comply 
w-ith  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Installation  of  a 
potentiometer  wired  in  series  to  provide 
variation  in  panel  lighting;  (b) 
installation  of  dash-mounted  high  beam 
telltale;  (c)  installation  of  U.S.-model 
license  plate  lamp. 

Standard  No.  106  Brake  Hoses: 
replacement  of  flexible  brake  hoses  on 
front  wheels  with  U.S.-model  parts. 

Standard  No.  108  Lamps.  Reflective 
Devices,  and  Associated  Equipment: 
installation  of  the  following  equipment 
bearing  DOT  certification  markings:  (a) 
Two  sealed  beam  headlamps,  three 
amber  identification  lamp  clusters,  two 
amber  clearance  lamps,  and  two  amber 
length  and  height  markers  at  the  front 
end  of  the  vehicle;  (b)  two  tail  lamp 
assemblies,  three  red  identification 
lamp  clusters,  two  red  clearance  lamps, 
two  red  length  and  height  markers,  two 
red  side  marker/reflectors,  and  one 
Ucense  plate  illumination  lamp  at  the 
rear  end  of  the  vehicle;  (c)  two  amber 
reflectors  at  the  midsection  of  the 
vehicle's  right  side;  (d)  two  amber 
reflectors  at  the  midsection  of  the 
vehicle's  left  side. 

Standard  No.  Ill  Rearview Mirrors: 
replacement  of  the  rearview  mirrors 
with  U.S.-model  parts. 

Standard  No.  125  Warning  Devices: 
procurement  of  three  U.S.-model 
reflective  warning  triangles  to  be  carried 
on  vehicle. 

Standard  No.  208  Occupant  Crash 
Profecf/on;  installation  of  a  U.S.-model 
Type  2  seat  belt  at  the  driver's  position. 
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Standard  No.  209  Seat  Belt 
Asserriblies:  installation  of  a  U.S.-model 
Type  2  seat  belt  at  the  driver's  position. 
'Standard  No.  210  Seat  Belt  Assembly 
Anchorages:  use  of  16-20UNF-2A 
hardened  bolts,  flat  washers,  lock 
washers,  and  nuts  as  anchorage 
hardware. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  will  be  published 
in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Authority:  15  U  S.C.  1397(c)(3)  (A)(i)(II) 
and  (C)(iii);  49  CFR  593.8;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on  March  10,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  doc.  94-6164  Filed  3-10-94;  8:45  am] 

BILLING  CODE  4910-69-M 


[Docket  No.  94-14;  Notice  1} 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1990  Mercedes- 
Benz  300SE  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  A'iniinistration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1990 
Mercedes-Benz  300SE  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1990 
Mercedes-Benz  300SE  that  was  not 
originally  manufactured  to  comply  with 
all  appUcable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because;  (1 )  It  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 


DATES:  The  closing  date  for  comments 
on  the  petition  is  April  18,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to;  Docket  Section, 
room  5109,  National  Highway  TrafHc 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  EX:  20590. 
(Docket  hours  are  from  9:30  am  to  4 
pm). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  Slates, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
than  publishes  this  determination  in  the 
Federal  Register. 

C&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  No.  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1990  Mercedes-Benz  300SE 
(Model  ID  126.024)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1990 
Mercedes-Benz  300SE  that  Daimler 
Benz  A.G.  manufactured  for  importation 
into  and  sale  in  the  United  Stales,  and 
certified  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  states  that  it  carefully 
compared  the  non-U. S.-certified  300SE 


to  its  U.S.-certified  counterpart,  and 
found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
comphance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

G&X  submitted  information  with  its 
petition  intended  to  demonstrate  that 
tlie  non-U.S.-certified  300SE.  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its 
U.S.-certified  counterpart,  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U. S.  certified  1990  model 
300SE  is  identical  to  the  U.S.-certified 
1990  model  300SE  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence  .  .  ., 

103  Defrosting  and  Befogging  Systems, 

104  Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  107  Reflecting 
Surfaces.  109  New  Pneumatic  Tires.  113 
Hood  Latch  Sysfems.l  16  Brake  Fluid. 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems. 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages.  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  216  Roof  Crush 
Resistance,  and  219  Windshield  Zone 
Intrusion. 

Petitioner  also  contends  that  the  non- 
U.S.-certified  1990  model  300SE  is 
capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
symbol;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  lire  information 
placard. 

Standard  No.  Ill  Reaniew  Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  reouired  warning  statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
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the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
Modification  of  the  rear  door  locks  to 
conform  to  the  standard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer;  (b)  replacement  of  the 
existing  Type  1  rear  seat  belts  with  U.S.- 
niodel  belts  equipped  with  retractors;  (c) 
installation  of  knee  bolsters  to  augment 
the  vehicle's  airbag-based  automatic 
restraint  system. 

Standards  No.  214  Side  Door 
Strength:  Installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Standard  No.  302  Flammability  of 
Interior  Materials:  Treatment  of  interior 
materials  with  a  fire  retardant  spray. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U. S. -certified 
1990  model  300SE  must  be  reinforced  to 
comply  with  the  Bumper  Standard 
found  in  49  CFT  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  .administration,  room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

.Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(c)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  February  23,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-6175  Filed  3-16-94;  8;45  am] 

BILLING  CODE  4910-«»-«l 


[Docket  No.  94-15;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1993  Mercedes- 
Benz  300SE  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  .Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1993 
Mercedes-Benz  300SE  passenger  cars 
are  eligible  for  importation. 

SUMMARY;  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1993 
Mercedes-Benz  300SE  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because;  (1)  It  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  April  18,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington.  DC  20590. 
(Docket  hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bavler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 


compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593,7.  NHTS.A  pubHshes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  No.  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1993  Mercedes-Benz  300SE 
(Model  ID  140.032)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1993 
Mercedes  Beni  300SE  that  Daimler  Benz 
A.G.  manufactured  for  importation  into 
and  sale  in  the  United  States,  and 
certified  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  states  that  it  carefully 
compared  the  non-U. S.-certified  300SE 
to  its  U.S. -certified  counterpart,  and 
found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U. S.-certified  300SE,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its 
U.S. -certified  counterpart,  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U. S.  certified  1993  model 
300SE  is  identical  to  the  U.S. -certified 
1993  model  300SE  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence  . 
.  .  .,  \03  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydrauhc  Brake 
Systems.  106.  Brake  Hoses.  107 
Reflecting  Surfaces.  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems.  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  20\Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints. 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Reans'ard 
Displacement,  205  Glazing  Materials. 
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207  Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the  non- 
U.S.-certified  1993  model  300SE  is 
capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
symbol;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  RePective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S. -model  taillamp 
asemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Reaniew Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
V'lN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
Modification  of  the  rear  door  locks  to 
comply  with  the  standard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer;  (b)  replacement  of  the 
existing  Type  1  rear  seat  belts  with  U.S.- 
model  belts  equipped  with  retractors;  (c) 
replacement  of  the  existing  air  bag  with 
a  U.S. -model  component.  The  petitioner 
claims  that  the  vehicle  is  equipped  with 
knee  bolsters  as  part  of  its  existing 
automatic  restraint  system. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 


Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.-certified 
1993  model  300SE  must  be  reinforced  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Se'venth  Street.  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397  (c)  (3)  (A)  (i)  (I) 
and  (C)  (li);  49  CFR  593.8;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  February  23,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc  94-6174  Filed  3-16-94;  8:45  am] 

BILUNQ  CODE  4fi10-6»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  10,  1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasur>'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasun.'  Department 
Clearance  Officer,  Department  of  the 
Treasury-,  room  2110,  1425  New  York 
Avenue'.  NW  .  Washmgton,  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number:  1550-0013. 

Form  Number:  Thrift  Bulletin  23-2. 

Type  of  Review:  Revision. 


Title:  Request  of  Service  Corporation 
Activity. 

Description:  12  CFR  545.74  requires 
federal  associations  to  obtain  approval 
or  notif>'  the  OTS  prior  to  engaging  in 
activities  through  a  service  corporation 
that  are  not  preapproved  by  regulation. 
The  regulation  also  contains  a 
recordkeeping  requirement  for  securities 
brokerage  services.  These  requirements 
allow  the  OTS  to  review  service 
corporation  activities  and  to  ensure  that 
they  will  not  adversely  affect  an 
institution's  safety  and  soundness. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  152. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours. 

Frequency  of  Response:  Other 
(submission  required  for  all  non- 
preapproved  service  corporation  activity 
requests). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  469  hours. 

Clearance  Officer:  Colleen  Devine 
(202)  906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G.  Street, 
NW.,  Washington,  DC  20552. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Dcx;.  94-6230  Filed  3-16-94;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  10.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasurv,  room  2110,  1425  New  York 
Avenue'.  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0089. 

Form  Number:  None. 

Type  of  Re\iew:  Extension. 

Title:  Implementing  Regulations: 
Government  Securities  Act  of  1986. 

Description:  The  regulations  require 
government  securities  brokers  and 
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dealers  to  make  and  keep  records 
concerning  their  business  activities  and 
their  holdings  of  securities,  to  submit 
financial  reports,  and  to  make  certain 
disclosiires  to  investors.  The  regulations 
require  depository  institutions  to  keep 
records  concerning  non-Gduciar}' 
holdings  of  government  securities.  The 
goal  is  investor  protection. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Shimber  c/  Respondents/ 
Recordkeepers:  2.800. 

Estimated  Burden  Hours  Per 
Response/Recordkeepcr  2 10  hrs..  8 
mins. 

Frequency  of  Response:  Monthly, 
Quarterly,  Annually.  Other  (one-time 
filing). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  432,915  hours. 

Clearance  Officer:  Vicii  S.  Oa  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street.  Parkersburg,  West 
Virginia  26106-1323. 

OSJB  Beii-'iver  Mi'o  Sunderhauf 
(202)  39S-6880.  Office  of  Management 
and  Budget,  roorn  3001,  New  Executive 
Office  Building,  Washington.  E)C  20503. 
Lois  K.  Holland, 

Departnientai  Reports.  Managenievt  Officer. 
IFR  Dor.  94-e.:31  Filed  3-16-94;  8:45  am] 
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UNrTED  STATES  INFORMATION 
AGENCY 

Enrichment  Programs  for  Self- 
Sponsored  International  Students  and 
U.S.  Government- Sponsored 
International  Grantees  In  the 
Washington,  DC,  Metropolitan  Area 

ACTION:  Notice;  request  for  prof)osals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit 
organizations  in  the  Washington,  DC 
metropolitan  area  to  coordinate  and 
implenient  programs  which  enhance  the 
experionce  of  international  students 
attending  colleges  and  universities  in 
the  Washington.  tX^  area.  The  recipient 
will  develop  programs  which  serve  to 
familiarize  international  students  with 
Washington's  complex  cultural, 
political,  and  ethnic  structures  and 
provide  a  bridge  between  the  campus 
environment  and  the  community.  It  v>rill 
also  provide  off-campus  services  to 
international  students  visiting 
Washington.  DC. 

The  recipient  will  also  provide 
support  for  Fulbright  enrichment 
programs  for  foreign  grantees  in  the 
VVashington.  DC  area.  Enrichment 


programs  should  be  designed  primarily 
for  Fulbright  students,  but  may  include 
teachers,  senior  scholars,  and  other 
participants  in  programs  supported  by 
USIA.  USIA  anticipates  awarding  up  to 
$70,000  for  the  implementation  and 
coordination  of  both  these  programs. 
This  support  is  not  intejided  to  replace 
private  efforts  in  this  field  but  rather  to 
supplement  such  efforts  with  financial 
assistance. 

ANNOUNCCMENT  NAME  AND  NUMBER:  All 
communications  with  USLA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  £/ 
ASA-94-01. 

DATES:  Deadline  for  proposals:  All 
proposals  must  be  received  at  the  U.S. 
Information  Agency  by  close  of  business 
(5  p.m..  Eastern  Standard  Time)  Friday, 
April  22,  1994.  Faxed  docimjents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  April  22.  1994,  but 
received  at  a  later  date. 
DURATION:  The  duration  of  the  grant 
should  be  from  July  1,  1994  through 
June  30, 1995.  Programs  may  begin  no 
earlier  than  July  1,  1994.  No  funds  may 
be  expended  until  the  grant  agreement 
is  signed, 

ADDRESSES:  A  total  of  fifteen  copies  of 
the  application  should  be  submitted  to 
the  office  below.  Three  copies  (one  a 
signed  original)  should  include  the 
completed  application,  including  tabs 
A-U;  the  other  12  copies  should  include 
tabs  A-D.  U.S.  Information  Agency, 
Reference  number:  E/ ASA-94-01, 
Grants  Management  Division,  E/XE,  301 
4th  Street  SW.,  room  336,  Washington, 
DC  20547. 

FOR  FURTHER  INFORMATION  CXINTACT: 
Interested  U.S.  organizations  should 
contact  Suzanne  Dawkins  at  the  U.S. 
Information  Agency,  301  4th  Street  SW., 
Advising  and  Student  Services  Branch 
(E/ASA),  room  349,  Washington,  DC 
20547.  202-619-5594  or  202-619-5434 
to  request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  annoimcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-pohtical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life. 

Overall  authority  for  this  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended,  Pubhc  Law  87-256  (Fulbright 
Hays  Act).  The  purpose  of  the  Act  is  to 
"enable  the  Government  of  the  United 


States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrarting  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly.  s^rTn pathetic 
and  peace.hjl  relations  beti\*een  the 
United  States  and  the  other  countries  of 
the  vvorid."  Propams  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 

Overview 

An  ideal  program  would  include  the 
following  elements:  Direct  services, 
community  outreach  programs,  and 
workshops  that  provide  international 
students  whh  an  opportunity  to 
experience  the  United  States — ^its 
history,  culture,  values,  policies,  and 
life-styles.  Programs  should  support 
self-sponsored  international  students  as 
well  as  Fulbright  students,  teachers, 
senior  scholars,  and  other  participants 
in  programs  supported  by  L'SLA. 

Guidelines 

General/Organizational 

The  recipient  will  provide  programs 
which  enhance  the  experiences  of  self- 
sponsored  and  U.S.  Government- 
sponsored  international  students  either 
attending  colleges  and  universities  in 
the  Washington,  D.C.  area  or  visiting  the 
area.  Government-sponsored  grantees 
include  Fulbright  students,  teachers, 
seniors  scholars,  and  other  participants 
in  programs  supported  by  USIA. 

Proposals  should  include  a  listing  of 
names  and  titles  of  the  executive 
officer(s)  of  the  applicant  and  of  the 
person{s)  directly  responsible  for  the 
project.  Resumes  or  vitae  of  key 
personnel  should  be  provided  USIA 
recommends  the  inclusion  of  broch'ures 
and  general  information  concerning  the 
applicant  and  evidence  of  previous 
experience  w^ith  international  students 
in  the  proposal  package. 

Applicants  should  demonstrate  the 
ability  to  recruit  and  maintain  the 
necessary  cadre  of  volunteers  required 
to  participate  in  program  events. 

Direct  Ser\'ices 

Proposals  should  demonstrate  the 
applicant's  ability  to  provide  a  variety  of 
direct  services  to  inten'.ational  students 
which  may  include:  The  operation  and 
maintenance  of  a  housing  referral 
service;  the  publication  of  a  newsletter; 
student  orientation  and  re-entry 
programs;  and  the  organization  of  social 
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and  cultural  events.  Applicants  should 
also  demonstrate  a  willingness  to 
provide  services  to  traveling  foreign 
students  from  outside  the  metropolitan 
area  and  show  flexibility  in 
accommodating  their  requests. 

Community  Outreach 

USIA  seeks  to  enhance  the 
experiences  of  international  students 
through  contact  with  the  greater 
community  and  to  provide  the  residents 
of  Washington  at-large  an  opportunity  to 
participate  in  a  mutually  enriching 
experience.  The  Agency  encourages  the 
inclusion  of  home  hospitality  and 
community  education  programs  in 
proposals. 

Workshops 

Another  goal  of  this  project  is  the 
identification  of  international  graduate 
students  who  have  leadership  potential 
and  whose  participation  in  specially 
tailored  programs  may  make  a 
substantial  contribution  to  mutual 
understanding  and  communication 
between  the  U.S.  and  their  home 
country  in  the  future.  International 
leadership  workshops  are  considered 
integral  to  the  accomplishment  of  this 
goal. 

Therefore,  proposals  should  include 
specifics  concerning  the  design  and 
implementation  of  workshops  capable 
of  accommodating  at  least  twenty  (20) 
international  student  participants  each. 
Workshops  should  address  such  topics 
as:  foreign  policy,  international  trade 
and  business,  mass  media,  and  other 
issues  relevant  to  potential  international 
leaders. 

An  outline  of  proposed  workshop 
activities  should  be  included  in 
proposals.  The  outline  should 
demonstTdte  the  recipient's  ability  to 
enlist  the  participation  of  informed 
lecturers,  keynote  speakers,  and/or 
presenters  whose  credentials  and 
experience  are  e\idence  of  in-depth 
knowledge  of  workshop  topics.  Invited 
speakers  should  provide  international 
students  with  access  to  expertise  and 
insights  not  otherwise  available  to  them. 

The  recipient  will  also  be  responsible 
for  soliciting  nominations  of  workshop 
participants  from  colleges  and 
universities  in  the  Washington,  DC 
metropolitan  area. 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  hne-item  budget  for 
which  specific  details  are  available  in 
the  application  packet.  The  budget 
award  should  not  exceed  570,000: 
$20,000  for  Fulbright  enrichment 
programs  and  $50,000  for  the  activities 
of  self-sponsored  students.  The 


applicant  should  submit  separate  hne- 
item  budges  for  (1)  Fulbright 
enrichment  (not  to  exceed  $20,000);  and 
(2)  self-sponsored  foreign  grantees  (not 
to  exceed  $50,000).  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  0MB  Circular  Alio, 
Attachment  E — Cost  sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  proude  the  minimum  amount  of 
cost-sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that:  (1)  Complies 
with  the  requirements  of  0MB  Circular 
No.  A-133.  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
institutions;  (2)  complies  with  the 
requirements  of  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92-9; 
and  (3)  includes  review  by  the 
recipient's  independent  auditor  of  a 
recipient-prepared  supplemental 
schedule  of  indirect  cost  rate 
computation,  if  such  a  rate  is  being 
proposed. 

The  audit  costs  shall  be  identified 
separately  for:  (1)  Preparation  of  basic 
financial  statements  and  other 
accounting  services;  and  (2)  preparation 
of  the  supplemental  reports  and 
schedules  required  by  0MB  Circular  No. 
A-133,  AICPA  SOP  92-9,  and  the 
review  of  the  supplemental  schedule  of 
indirect  cost  rate  computation. 

Applicants  should  refer  to  the 
application  package  for  a  list  of 
allowable  costs. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eUgibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Ehgible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisor)' 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 


geographic  area  office,  and  the  budget 
and  contracts  offices.  Proposals  may 
also  be  reviewed  by  the  Agency's  Office 
of  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quahty  of  Program  Plan 

Proposals  should  exhibit  a  through 
knowledge  and  understanding  of  the 
needs  of  students  living  in  the 
Washington  metropolitan  area,  and 
exhibit  originality,  substance,  and  rigor. 

b.  Program  Planning 

Proposals  must  include  a  detailed 
agenda  and  relevant  workplan  of 
program  activities.  The  agenda  should 
adhere  to  the  program  overview  and 
guidelines  described  above. 

c.  Ability  To  Achieve  Program 
Objectives/Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program 
goals  and  adhere  to  the  guidelines 
described  above.  The  applicant  should 
demonstrate  an  ability  to  recruit  and 
maintain  a  volunteer  cadre  and  a 
relationship  with  colleges  and 
universities  in  the  Washington 
metropolitan  area  to  successfully 
accomplish  the  goals  of  the  program. 

d.  Multiplier  Effect/Impact 

Program  activities  should  be  designed 
to  foster  long-term  mutual 
understanding  between  citizens  of  the 
United  States  and  other  countries. 

e.  Institution's  Track  Record/Ability 

Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  Agency  grants.  The 
Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants. 

/.  Evaluation  Plan: 

Proposals  should  provide  a  plan  for 
evaluation  by  the  grantee  institution, 
including  periodic  progress  reports. 

g.  Cost-Effectiveness 

The  overhead  and  administrative 
components  of  grants,  as  well  as  salaries 
and  honoraria,  should  be  kept  as  low  as 
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possible.  Ai!  otier  items  should  be 
necessary  and  appropriate. 

b.  Cost-Sbarwg 

Proposals  should  maximize  cost- 
sharing  through  other  private  secteor 
support  as  well  as  insti-jtional  direct- 
funding  cr'ntributions.  Evidence  of  such 
cost  sharing  should  be  detailed  in  the 
proposal. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  informaf  icn  provided  by 
the  Agenry  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  Rf  P  does  not  constitute  an  awird 
commitment  on  the  part  of  the 
Governraenf.  Final  awards  carinot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  and  allocated 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  15, 1994.  Funded  proposals  will  be 
subject  to  periodic  reporting  and 
e\"aiu3tion  requirements. 

Datud.  March  12,  1994. 
Barry  Fultim, 

Associate  Dirvcior.  Acting  Bureau  of 
Educational  and  Cultural  Affatrs. 
[FR  Doc.  34-62fe3  Fiisd  3-16-94;  8.45  &n:| 
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ATi.^rican  Institute  at  the  tnstitute  of 
Fore,gn  Languages  at  ?^l!zhniy 
Novgorod  (IFLNN) 

AGENCY:  United  States  Information 

.^gency. 

ACTION;  Notice;  request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  Slates 
Information  Agency  announces  a 
program  of  support  for  the 
establishment  of  an  American  hiistitule 
at  the  Institute  of  Foreign  Languages  in 
Nizhniy  Novgorod  (iPL.NN)  in  Russia. 
The  purpose  of  this  program  is  to 
significantly  improve  die  Russian 
Federation's  teaching  capabihties  in 
English  language  and  American 
business  practices/culture.  The  IFLNN 
is  a  recognized  leader  throughout  the 
New  Indepcndsut  States  in  producing 
language  speciaUsts  and  providing  in- 
ser\ice  teacher  training  for  students  and 
specialists  from  throughout  the  former 
Soviet  Union.  The  IFLN^N  is  working  to 
develop  interdisciplinary  sp€5ci3!ization 
in  international  business  and  American 
St  idies  to  train  a  cadre  of  language- 


qualified  business  professionals.  The 
IFLNN  seeks  an  American  partner  to 
assist  tbera  in  this  endeavor. 
DATCS:  Deadline  for  proposals: 
Proposals  must  be  received  at  the 
United  States  InformaHon  Agency  by  5 
p  m.  Washington,  DC  time  on  May  6, 
1934.  Proposals  received  after  this 
deadline  will  not  be  eligible  for 
consideration.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  May  6.  1994  but  received 
at  a  later  date.  It  is  the  responsibility  of 
grant  apphcants  to  ensure  that  their 
proposal  is  received  by  the  above 
deadline. 

ADDRESSES:  Three  originals,  containing 
Tabs  A-U  (see  "Apphcation  ChecJdist ' 
in  program  guidelines  packet),  and  12 
copies,  containing  Tabs  A-D  of  the 
proposal,  are  to  be  submitted  by  the 
deadUne  to:  U.S.  Information  Agency, 
Ref.:  USIA  IFLNN  Program.  Office  of 
Grants  Management,  E/XE,  room  357. 
301  4th  SUeet  SVV,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  and  requests  for 
application  packets,  which  include  ail 
necessary  forms  and  guidelines  for 
preparing  budgets,  interested 
institutions  should  contact  Ms.  Robin 
Kline  or  Ms.  Deborah  Trent  at  (202) 
619-5289,  or  write  to  the  following 
address;  Specialized  Program's  Unit  (E/ 
ASU).  Office  of  Academic  Programs,  rm. 
349,  U.S.  Information  Agency,  301  4Lh 
Street  SW,  Washington,  DC  20547. 
SUPPLEMENTARY  INFORMATION:  The 
IFLNN  program  is  authorized  by  the 
Freedom  Support  Act  of  1992  and 
funded  under  tiie  Foreign 
Appropriations  Bill  of  1994. 

Pursuant  to  the  Bureau  of  Educational 
and  Cultural  Affairs'  authorizing 
legislation,  programs  must  maintain  a 
non-pohtical  character  and  should  be 
bala::ced  and  repr«^sentative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

Overview 

The  American  Lnslitute  at  the  IFLNN 
will  expand  the  pool  of  Russians 
qualified  in  English  and  familiar  with 
Western  business  practices,  finance, 
management,  commercial  transactions, 
and  the  American  political  and 
economic  system  as  an  environment  for 
business.  This  program  will  provide  up 
to  $500,000  to  support  an  institL.tional 
linkage  with  the  IFXNN  for  three  (3) 
years;  start  date  for  the  program  should 
be  September,  1994,  with  faculty  in 
place  in  Nizhniy  Novgorcxl  not  later 
than  October  1, 1994.  The  U.S.  partner 
institution  will  assist  with  the 
development  of  faculty  and  curriculum 


in  the  fields  of  English  as  a  Foreign 
Language  (EFL),  business,  and  American 
studies.  Program  activities  will  include 
faculty  and  post-graduate  student 
exchanges  (post-graduates  must  be  on  a 
"faculty  track,"  involved  with  teaching 
at  participating  institutions),  and  some 
outreach  to  the  U.S. /Russian  business 
communities  to  involve  them  in 
developing  appropriate  business 
curricula.  The  U.S.  partner  must 
dedicate  significant  staff  and  faculty 
time  to  the  project.  The  program  will  be 
implemented  primarily  through  a  gr-ant 
to  an  accredited  four-year  U.S.  post- 
secondary  institution  or  consortium  of 
accredited  institutions  and  scholarly/ 
professional  associations. 

Nizhniy  Novgorod  has  been  the 
setting  for  key  economic  and  democratic 
reform  in  Russia.  U.S.  presence  in  the 
area  is  growing,  including  Peace  Corps 
volunteers,  U.S.  business  interests,  and 
visiung  USG  officials.  The  focus  of  the 
U.S.  effort  has  been  to  build  a  "critical 
mass"  for  reform  among  regional  and 
local  government  officials,  business 
leaders  and  educators.  One  element  of 
this  critical  mass  includes  English 
language  training  for  Russians  which 
can  be  used  in  their  professional  fields. 
To  this  end.  the  IFLNN  program  will 
help  train  a  pool  of  language-qualified 
professionals,  enabling  them  lo  take 
advantage  of  expanded  opportunities  for 
technical  assistance,  bilateral 
exchanges,  other  go'.emment  and 
private  sector  training  programs,  and 
commercial  relations. 

Program  Objectives 

The  IFLNN  program  has  three 
principal  objectives;  (1)  To  focus 
additional  resources  in  support  cf 
democratic  and  market  reform  in 
Nizhniy  Novgorod.  English  language 
teaching  and  American  studies  will  be 
used  as  vehicles  to  teach  business 
English  and  American  business 
practices,  and  American  forms  of 
government. 

(2)  To  establish  a  training  center  for 
faculty  from  other  institutes  ol  higher 
education.  IFLNN's  program  will  "train 
the  treiiners,"  emphasizing  ctirriculu-n 
development,  teacher  training,  and 
educational  testing. 

(3)  To  fadhtate  the  crention  of  a 
linkage  between  IFLNN  and  U.S. 
institutions  of  higher  learning  tliat  will 
continue  to  flourish  after  U.S. 
Govenmient  funding  has  ceased  to  be 
available. 

Grant  Activities 

To  achieve  program  objectives,  the 
grantee  institutionyconscrtJum  wilL  (1) 
Help  develop  a  structure  for 
interdisciplinary  training  programs  in 
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Enghsh  as  a  Foreign  Language  (EFL), 
business  and  management  practices, 
and  American  studies  at  the  IFLNN. 

(2)  Conduct  faculty  and  post-graduate 
student*  exchanges  in  EFL.  business, 
and  American  studies.  Each  exchange  of 
persons  must  be  a  minimum  of  one 
month;  however,  longer  visits, 
especially  those  involving  faculty,  are 
encouraged  and  are  an  important 
competitive  factor.  (*Post-graduate 
students  must  be  on  a  faculty  track  and 
must  not  exceed  25%  of  all 
participants). 

(3)  Provide  for  a  U.S.  faculty  member 
who  must  be  Ln  residence  in  Nizhniy 
Novgorod  for  the  duration  of  the 
program  as  program  director  to  ensure 
everyday  oversight  of  program  details. 

(4)  Arrange  exchanges  of  other 
university  personnel,  including  Ubrarv' 
and  administrative  officials. 

(5)  Implement  exchanges  of  library 
materials. 

(6)  Develop  new  curricula  and 
teaching  materials,  emphasizing 
content-area  language  instruction  and 
EFL  methodology  developments. 

(7)  Develop  testing  metaiods. 

(8)  Advise  IFLNN  adm.inistrators  on 
management,  budget,  fundraising  skills, 
and  other  areas  needed  to  operate  in  a 
decentralized  environment. 

(9)  Undertake  the  translation  and 
publication  of  texts,  as  well  as  the 
distribution  of  relevant  publications. 

Under  Separate  Funding.  USLA  Will 
Supplement  Activities  Conducted  by 
the  Grantee  Institution  and  IFLNN  VVith 

(1)  An  English  Foreign  Language 
Fellow  (EFLF).  assigned  by  the  USIA 
offi(.e  in  Moscow,  who  will  serve  for 
two  years  as  coordinator  of  U.S. 
Government-funded  programs  at  IFLNN. 
including  general  oversight  and 
iiia.'-iitoring.  The  EFLF  will  serve  as  the 
U.S.  Information  Agency  presence  at. 
and  liaison  between  departments 
within,  the  IFLNN.  University 
representatives  must  regularly  consult 
with  the  EFLF  regarding  IFLNN 
activities. 

(2)  Fulbright  lecturers,  academic 
specialists,  and  other  support  for  the 
IFLNN. 

(3)  The  rights  to  Western  texts  which 
could  be  pubhshed  locally. 

(4)  Support  for  a  student  advising 
office,  to  provide  interested  students 
with  information  about  admissions, 
courses  of  study,  and  other  data 
regarding  possible  study  in  the  United 
Siafes.  as  well  as  information  about 
oth'  r  USG- funded  exchanges  and 
tra'iiing  programs. 

(.5)  An  information  center,  which  the 
i,JSIA  office  in  Moscow  is  in  the  process 
of  establishing. 


Guidelines 

Eligibility 

In  the  U.S..  participation  in  the 
program  is  open  to  accredited  four-year 
colleges  and  universities  with 
established  American  studies  and 
business  programs.  Consortia  of  four- 
year  colleges  and  universities  are  also 
eligible.  Colleges/universities  applying 
under  this  program  may  collaborate 
with  U.S.  scholarly,  professional,  or 
international  educational  associations 
and  organizations.  Proposals  from 
institutions  with  experience  working  in 
Russia  will  receive  preference. 
Proposals  from  a  consortium  must  be 
submitted  by  a  single  member 
institution  with  authority  to  represent 
the  consortium.  The  Agency  encourages 
proposals  from,  and  consortia  including, 
eligible  Historically  Black  Colleges  and 
Universities  (HBCUs)  and  other 
institutions  in  the  U.S.  with  significant 
minority  student  enrolhnent.  U.S. 
institutions  are  responsible  for  the 
submission  of  proposals  and  must 
collaborate  with  the  IFLNN  in  planning 
and  preparing  proposals.  U.S.  and 
Russian  institutions  are  encouraged  to 
consult  about  the  proposed  project  with 
U.S.  Information  Service  (USIS)  offices 
in  Moscow. 

Institution  Representatives 

Participants  representing  U.S. 
institutions  and  traveling  under  LSIA 
grant  support  must  be  U.S.  citizens. 
Participants  representing  the  IFLNN 
must  be  citizens,  nationals,  or 
permanent  residents  of  Russia.  Projects 
must  comply  with  J-1  visa  regulations 
and  must  refer  to  this  requirement  in  the 
proposal  narative. 

Ineligibility 

A  proposal  will  be  decmied 
technically  ineligible  if; 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
application  packet,  including  budgetary 
requirements. 

(2)  The  U.S.  applicant  is  not  an 
accredited  four-year  college  or 
university. 

(3)  The  project  includes  profits  or 
fees. 

(4)  The  project  does  not  constitute  a 
direct  partnership  with  the  IFLNN. 

(5)  The  project  does  not  provide  for 
in-country  presence  of  American 
faculty. 

Proposed  Budget 

A  comprehensive  line  item  budget 
must  be  submitted  with  the  proposal  by 
the  deadline.  Fimds  requested  from  the 
Agency  must  not  exceed  5500,000  for  a 
program  not  less  than  three  years  in 


duration.  The  Agency  reserves  the  right 
to  reduce,  increase,  or  otherwise  modify 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  Specific 
guidelines  for  budget  preparation  are 
available  in  the  application  packet. 

Allowable  Costs 

Program  Costs 

— Travel:  International  and  domestic 
(via  American  flag  carriers).  May 
include  one  plaim^ing  trip  with  one 
American  and  one  IFLNN  participant. 

— Per  diem  and  maintenance  (one 
month  minimum):  Including  lodging, 
meals  and  incidental  expenses. 

— Salaries  and  benefits  for  U.S. 
participant(s)  while  in  residence  in 
Nizhniy  Novgorod. 

— Honoraria  or  compensation  for  m- 
country  work,  not  to  exceed  SlOO  per 
day  per  person. 

— Student  exchanges (not  to  exceed 
25%  of  all  exchanges):  Travel,  per 
diem/maintenance,  memberships  and 
conferences  (IFLNN  students  only), 
educational  materials,  medical 
insurance,  and  other  direct  program 
costs  for  post-graduate  faculty-track 
student  exchanges. 
Tuition  fees  are  not  an  eligible  cost 

under  this  program. 

— Membership  in  U.S.  professional 
associations  and  fees  for  attendance  at 
professional  conferences  in  the  U.S. 
for  foreign  participants. 

— Educational  materials,  including  but 
not  limited  to:  Translation  and 
publication  of  instructional  materials; 
collections  to  be  placed  in  the  IFLN.N 
information  center;  electronic 
communications;  other  equipment  as 
needed.  These  costs  may  not  exceed 
25%  of  the  total  requested  grant 
amount. 

— Medical  insurance  for  foreign 
participants  during  U.S.  visits. 
Niedical  insurance  is  mandatorv  for 
all  participants  in  J-1  visa  exchange 
programs.  ' 

Administrative  Costs  (.Not  to  Exceed 
207o  of  Requested  Budget) 

— Salaries  and  benefits. 

— Communications  (telephone, 

facsimile,  postage,  etc.) 
— Office  supplies. 
— Other  direct  costs. 

Indirect  costs  or  overhead  costs  are 
not  eligible  for  funding  under  this 
program. 

Special  Note  on  Cost-Sharing 

Cost-sharing  may  be  in  tho  form  of 
allowable  direct  or  indirect  costs.  The 
recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  tn  cost 
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participation,  as  well  as  cost  to  be  paid 
bv  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  0MB  Circular  AllO. 
Attachment  E.  Cost-sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  tlie  recipient  does 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  USIA 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that:  1.  Complies 
with  the  requirements  of  0MB  Circular 
No.  .^-133.  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions; 

2.  complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and. 

3.  includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
ind'irect  cost  rate  computation,  if  such  a 
rate  is  being  proposed.  The  audit  costs 
shall  be  identified  separately  for: 

1.  preparation  of  basic  financial 
statements  and  other  accounting 
services;  and. 

2  preparation  of  the  supplemental 
reports  and  schedules  required  by  0MB 
Circular  A-133,  AICPA  SOP  92-9.  and 
the  review  of  the  supplemental  schedule 
of  indirect  cost  rate  computation. 

Application  Requirements 

Proposals  must  be  submitted  by  the 
deadline  and  must  conform  to  the 
eligibility  requirements  identified  in 
this  announcement  and  in  the 
application  packet. 

1.  A  proposal  cover  sheet  (in  addition 
to  the  Bureau  cover  sheet)  widi  names 
of  institutions,  project  directors,  their 
addresses,  telephone  and  fax  numbers. 
A  sample  cover  sheet  format  is  included 
in  the  apphcation  packet. 

2.  A  comprehensive  line  item  budget 
outlining  specific  expenditures  and 
anticipated  funding  sources.  Detailed 
information  concerning  eligible  and 
ineligible  items  and  required  budget 
format  is  available  in  the  application 
{lacket.  The  proposed  budget  must 
conform  with  the  allowable  costs 
described  in  this  document  and  the 
gaidelines  found  in  the  application 
packet.  Budget  items  requiring 
additional  explanation  should  be 
contained  in  a  brief  budget  narrative. 

3.  Documentation  of  institutional 
support  for  the  proposed  program, 
including  signed  letters  of  endorsement 
from  the  president,  chancellor,  or 


director  of  the  U.S.  institution(s)  and  the 
IFLNN.  making  specific  reference  to  the 
IFLNN  program.  The  letter  from  the 
IFLNN  must  include  a  commitment  by 
the  IFLNN  to  maintain  their  faculty/staff 
exchange  participants  on  salary  and 
benefits  during  the  exchange.  A  general 
letter  of  support  or  an  agreement 
between  the  participating  institutions 
without  reference  to  the  IFLNN  program 
will  not  fulfill  this  requirement.  This 
document  must  be  received  at  USIA  by 
5  p.m.  Washington,  DC,  time  on  May'ZO, 
1994.  A  sample  letter  of  endorsement 
and  commitment  is  included  in  the 
application  packet. 

Review  Process 

The  IFLNN  program  review  process 
will  be  comprised  of  technical  and 
Agency  reviews.  Proposals  will  be 
deemed  technically  eligible  only  if  they 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Technically  eligible  proposals  will  be 
reviewed  by  the  Office  of  Academic 
Programs,  appropriate  geographic  area 
offices,  and  budget  and  contract  offices. 
Funding  decisions  are  at  the  discretion 
of  the  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria:  1.  Soundness  of 
proposal  indicating  academic  and 
professional  quality,  as  refiected  by  a 
clear  statement  of  program  goals  and 
means  to  accomplish  the  goals,  and 
detailed  description  of  project  with 
statement  on  how  the  proposed  project 
will  be  implemented  and  evaluated. 

2.  Probable  impact  of  the  proposed 
partnership  in  achieving  the  goal  of 
reforming  educational  administration 
and  curricula  at  the  foreign  partner 
institution. 

3.  Feasibility  of  the  program  plan  as 

it  relates  to  stated  goals  and  activities  of 
the  RFP. 

4.  Quality  of  scholarly  and 
professional  credentials/experience  of 
participants  in  relation  to  the  goals  of 
the  proposed  exchange  plan,  including 
language  proficiency. 

5.  Appropriateness  of  length  of 
exchange  visits,  given  project  goals. 

6.  Evidence  of  strong  institutional 
commitment  by  participating 
institutions,  demonstrated  in  part  by 
cost-sharing  and  letters  of  institutional 
support. 

7.  Evidence  of  mutual  advancement  of 
cultural  and  political  understanding  of 
Russia  and  the  U.S.  through 


development  of  individual  and 

institutional  ties. 

8.  Evidence  from  U.S.  institutions  of 
prior  experience  in  the  region. 

9.  Promise  of  long-term  impact  in 
achieving  Agency/legislative  objectives. 

10.  USIA  overseas  post  assessment  of 
feasibility. 

11.  Cost-effectiveness. 

12.  Sustainability  of  project/ follow-on 
activities  subsequent  to  Agency  funding. 

i 
Notice 

The  terms  and  conditions  pubHshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  publi'^hed 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  1, 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  March  12. 1994. 
BaiT>'  Fulton, 

Acting  Associalp  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc  94-6264  Filed  3-16-94;  8:45  am] 
BILLING  CODE  8230-01 -M 


Enrichment  Programs  for  International 
Students  in  the  New  York  City 
Metropolitan  Area 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cuhural  Affairs  of  the  United  States 
Information  Agency  seeks  applications 
from  non-profit  organizations  in  the 
New  York  metiopolitan  area  to 
coordinate  and  implement  programs 
which  enhance  the  experience  of  self- 
sponsored  international  students 
attending  colleges  and  universities  in 
the  New  York  City  area.  The 
organization  v\ill  develop  programs  that 
serve  to  familiarize  international 
students  with  New  York  City's  complex 
cultural,  political,  and  ethnic  structures, 
and  provide  a  bridge  between  the 
campus  environment  and  American 
communities. 

USIA  anticipates  awarding  up  to 
$35,000  for  the  implementation  and 
coordination  of  these  programs.  This 
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amount  may  augment  functions 
currently  provided  to  international 
students  by  educational  and  other 
institutions. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  April  15,  1994. 

Faxed  documents  will  not  be 
dccepted.  nor  will  documents 
postmarked  on  April  15, 1994  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadlines. 

The  duration  of  the  grant  will  be  July 
1.  1994  through  June  30,  1995.  No  funds 
may  be  expended  until  the  grant 
agreement  is  signed. 

ADDRESSES:  The  original  and  15  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref.:  E/ASA-92-02,  Office  of 
Grants  Management,  E/XE,  301  4th 
Street  SW.,  room  336,  Washington.  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations  should  contact 
Shirley  Graham  at  the  U.S.  Information 
Agency.  Advising  and  Student  Services 
Branch  (E/AS.\),  Room  349,  301  4th 
Street,  SW.,  Washington,  DC  20547; 
telephone:  (202)  619-5435  to  request 
detailed  application  packets,  which 
include  award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  INF0<^ATI0N:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  m^iintdin  a  nonpolitical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Overall  authority  for  these 
programs  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended.  Public  Law  87- 
256  (Fulbright-Hays  Act).  The  purpose 
of  the  Act  is  "to  enable  the  Government 
of  the  United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  and 
thus  to  assist  in  the  development  of 
friendly,  s\'mpathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world." 
Programs  and  projects  must  conform 
with  all  Agency  requirements  and 


guidelines  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 

Overview 

Through  a  grant  to  a  non-profit 
organization  in  the  New  York  city 
metropolitan  area,  USIA  seeks  programs 
that  would  enable  self-sponsored 
international  students  to  experience  the 
United  States:  Its  history,  culture, 
values,  policies  and  Ufestyles.  Self- 
sponsored  international  students  should 
be  provided  an  opportunity  to  utilize 
the  city's  resources  productively;  and  to 
take  an  active  role  in  city  life.  To 
understand  more  fully  American  life 
and  culture,  students  must  be  pro\'ided 
the  opportunity  to  become  personally 
involved  with  and  understand  "typical" 
American  activities  such  as 
volunteerism,  observance  of  national 
and  religious  holidays,  and  cultural  and 
sports  events.  In  addition,  self- 
sponsored  iutemational  students  should 
be  encouraged  to  share  tlieir  culture  and 
knowledge  with  American  students  at 
all  levels.  Also  important  are  programs 
which  introduce  foreign  students  to  the 
U.S.  government  structure,  the  electoral 
process,  the  U.S.  economy,  business 
culture  and  trade  issues,  environmental 
protection,  the  arts  and  American 
cultural  heritage.  A  variety  of 
approaches  such  as  workshops,  home 
hospitabihty,  and  community  outreach 
programs  may  be  utilized. 

Enrichment  programs  should  be 
designed  not  only  to  enhance 
international  students'  understanding  of 
America's  cuhural  and  ethnic  diversity, 
but  they  should  also  enable  the  students 
to  teach  Americans  their  ou-n  cultural, 
ethnic,  political,  and  social  diversity, 
thereby  promoting  mutual 
understanding  and  long-term 
friendships.  This  muhicultural 
component  can  be  met  by  emphasizing 
interaction — interpersonal,  intercultural 
communication — between  students  and 
American  citizens. 

Another  focus  of  this  program  could 
be  to  identify  international  students 
having  leadership  potential  whose 
experience  in  this  program  could  make 
a  substantial  contribution  to  mutual 
understanding  and  communication 
between  the  U  S.  and  their  home 
countj-ies  in  the  future.  In  this  regard, 
workshops  to  develop  such  leadership 
skills  as  public  speaking  and  conflict 
resolution  for  future  international 
leaders  should  be  included  in  the 
program.  Organizations  must  provide  a 
program  outline  demonstrating  their 
ability  to  enlist  tiie  participation  of 
informed  lecturers,  kejnote  speakers, 
and/or  recognized  experts  whose 
credentials  and  experience  are  evidence 


of  in-depth  knowledge  of  workshop 
topics. 

Guidelines 

Proposals  should  include  a  hsting  of 
names  and  titles,  of  the  executive 
officer{s)  of  the  organization  and  of  the 
person(s)  directly  responsible  for  the 
project.  Resumes  or  curriculum  vitae  of 
key  personnel  should  be  provided. 

Organizations  should  demonstrate  the 
ability  to  recruit  and  maintain  the 
necessary  cadre  of  volunteers  required 
to  participate  in  program  events. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line-item  budget  for 
which  specific  details  areavailahle  in 
the  application  packet.  Budget  will  not 
exceed  $35,000. 

Cost  sharing  is  encourageii.  Cost 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  Therecipient 
must  maintain  writteivtecords  to 
support  all  allowablelcosts  which  are 
claimed  as  being  its  CMitribution  to  cost 
participation,  as  well  a&^costs  to)«e^aid 
by  the  Federal  governm^ntSuch 
records  are  subject  to  audit?l%ebasis 
for  determining  the  value  of  cash  and 
in-kind  contiibutions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E.  Cost  sharing  and 
matching  should  be  describe  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that:  (1)  Complies 
with  the  requirements  of  OMB  Circular 
No.  A-133,  Audits  of  Institutions  of 
Higher  Education  and  other  Nonprofit 
Institutions;  (2)  complies  with  tlie 
requirements  of  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92-9; 
and  (3)  includes  review  by  the 
recipient's  independent  auditor  of  a 
recipient-prepared  supplemental 
schedule  of  indirect  cost  rate 
computation,  if  such  rate  is  being 
proposed. 

The  audit  costs  shall  be  identified 
separately  for:  (1)  Preparation  of  basic 
financial  statements  and  other 
accounting  ser/ices;  and  (2)  preparation 
of  the  supplemental  reports  and 
schedules  required  bv  OMB  Circular  No. 
A-133  AICPA  SOP  92-9,  and  the  review 
of  the  supplemental  schedule  of  indirect 
cost  rate  computation. 
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Review  Process 

rSlA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
p;..nels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel.  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  officer. 

Review  Criteria 

T.'i.hn.iallv  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Qualitv  of  program  plan:  Proposals 
should  exhibit  a  thorough  knowledge 
and  understanding  of  the  needs  of  self- 
sponsored  students  living  in  the  New 
York  metropolitan  area,  as  well  as  the 
.^gency's  mission  to  promote  mutual 
social,  cultural,  and  political 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries. 

b.  Program  planning:  Proposal  must 
include  a  detailed  agenda  of  program 
activities  and  demonstrate  their 
potential  effectiveness  in  promoting 
mutual  understanding.  Agenda  should 
adhere  to  the  program  overview  and 
guidelines  described  above.  Program 


activities  should  emphasize  cross- 
cultural  sensitivity,  i.e.  demonstrate 
knowledge  of  specific  cultures  and 
customs,  and  include  workshops/ 
seminars  on  interpersonal/intercultural 
communication. 

c.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  goals  and  adhere  to 
the  guidelines  described  above. 

d.  Multiplier  effect/ impact:  Program 
activities  should  be  designed  to  foster 
long-term  mutual  understanding 
between  citizens  of  the  United  States 
and  other  countries,  as  well  as  the 
establishment  of  long-term  individual 
and  consequentially  institutional 
linkages — for  example,  by  identifying 
international  students  having  leadership 
potential  as  described  in  the  program 
overview  above. 

e.  Institution's  track  record/ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants,  if 
any,  as  determined  by  USIA's  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants. 

f.  Evaluation  plan:  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution,  and  periodic 
progress  reports. 

g.  Cost-effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria. 


should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  Details  on  budget 
preparation  are  included  with 
application  package. 

h.  Cost-sharing:  The  Agency 
encourages  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct-funding 
contributions.  Evidence  of  such  cost 
sharing  should  be  detailed  in  proposal. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agencv  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
May  15,  1994.  Fundeu  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  March  10,  1994. 
Barry  Fulton, 

Associate  Director.  Acting  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  94-6038  Filed  3-16-94:  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  March  22,  1994 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

[)C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U£.C.. 

§437g,  §  438(b),  and  Title  26,  U.S.C. 


Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbrtration 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

DATE  AND  TIME:  Wednesday,  March  23, 
1994  at  10.00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public 

ITEMS  TO  BE  DISCUSSED: 

Internal  Personnel  Rules  and  Procedures  or 
matters  affecting  a  particular  employee 

Audits  conducted  pursuant  to  Title  26, 
U.S.C. 

DATE  AND  TIME:  Thursday,  March  24, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 
DC  (Ninth  Floor). 
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STATUS:  This  meeting  will  be  open  to  the 
public. 

'EMS  '0  BE  CSCwSSED: 

Correction  and  Approval  of  Minutes 
Petition  for  Rulemaking  Filed  by  the  Center 

for  Responsive  Politics 
Legislative  Recommendations,  1994 

(continued  from  meeting  of  March  10, 

1994) 
•administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Press  Officer,  Telephone:  (202)  219- 
4155. 

Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  94-6466  Filed  3-15-94;  3:08  am] 

BILLING  CODE  6715-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contair^  edrtonal  corrections  o*  previously 
pubtisned  Presidential,  Ruie,  Proposed  Rule, 
and  Notice  docur^ents.  These  cxirrections  are 
prepared  by  the  Ctlice  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  arid  appear  in 
the  appropriate  docurrient  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lana  Management 

43  CFR  Public  Land  Order  7029 

[0R-943-421O06;  GP4-038;  OR-19014,  OR- 

19115] 

Partial  Revocation  of  Executive  Order 
Dated  Dece-nber  12, 1917,  and 
Secretarial  Order  Dated  December  12, 
1917;  Oregon 

Correction 

In  rule  document  94-4094  appearing 
on  page  8868  in  the  issue  of  Thursday, 
February  24. 1994,  make  the  following 
corrections: 

1.  In  the  first  column,  under  SUMMARf 
in  the  tenth  line,  "Grand"  should  read 
"Grant". 
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2.  In  the  same  column,  in  paragraph 
1.,  in  the  fifth  line,  "Waterproof  should 
read  'VVatorpower" 

BILLING  CODE  1505-01  0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[Docket  No.  00-050-4210-04;  COC54885] 
Notice  of  Realty  Action;  Colorado 

Correction 

In  notice  document  94-2632 
beginning  on  page  5610  in  the  issue  of 
Monday,  February  7,  1994,  under  DATES, 
in  the  second  fine,  "March  9,  1994" 
should  read  "May  8,  1994". 

BILLING  CODE  150&-01-0 
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Part  II 


Department  of 
Defense 


Department  of  the  Army 


32  CFR  Part  536 

The  Army  Claims  System:  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  536 
The  Army  Claims  System 

agency:  Department  of  the  Army.  DOD 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Department  of  the  Army 
ar.rioiinces  a  revision  and  consolidation 
o[  M  CFR  parts  536,  Claims  Against  the 
United  States  and  537.  Claims  on  Behalf 
of  the  United  States  in  order  to  bring 
them  in  line  with  new  policies  and 
procedures  being  promulgated  in  Army 
Regulation  27-20,  Claims.  This  revision 
retains  part  536  as  The  Army  Claims 
System.  Part  537  will  be  removed  and 
held  in  reserve  for  future  use.  This  part 
prescribes  the  policies,  procedures,  and 
responsibilities  for  investigating, 
processing,  and  settling  claims  against 
and  in  favor  of  the  United  States  under 
the  authority  conferred  by  certain 
statutes,  regulations,  international  and 
interdepartmental  agreements,  and 
Department  of  Defense  directives.  It  is 
intended  to  ensure  that  claims  are 
properly  investigated,  adjudicated 
objectively  and  fairly,  and  either  paid  or 
collection  action  initiated.  Because  of 
the  complexity  and  length  of  changes 
and  consolidation  of  parts  536  and  537. 
a  breakout  of  the  scope  or 
responsibilities  of  each  subpart  to  this 
whole  part  is  listed  in  the  Supplemental 
Information  part  of  this  submission.  JAG 
offices,  individuals  and/or  organizations 
currently  using  Army  Regulation  27-20 
or  the  current  issue  of  32  CFR  part  536 
and  537,  dated  1  July  1993.  should 
review  this  revision  against  the  current 
versions  in  order  to  determine  the 
additions,  deletions  or  other  changes 
being  made.  By  reviewing  the 
supplemental  information  portion, 
reading  of  the  complete  part  becomes 
necessary  in  order  to  understand  the 
entire  part. 

DATES:  Comments  must  be  received  by 
the  Anny  Claims  Service  not  later  than 
Api.l  18.  1^)94. 

ADDRESSES:  Director,  U.S.  Army  Claims 
Service,  Building  4411,  Llewellyn  Ave.. 
Fort  Mpade.  Maryland  207ri5-5360. 
FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Cashiola.  (301)  677-7622  or  7960. 
SUPPLEMENTARY  INFORMATION:  (Subpart 
A).  Subpart  A  is  the  introduction  of  part 
536.  (Subpart  B).  Subpart  B  describes 
the  investigation  and  processing  of 
claims  investigation  and  the  importance 
of  claims  investigation.  (Subpart  C). 
This  subpart  is  applicable  in  all 
locations  and  prescribes  the  substantive 
bases  and  special  procedural 


requirements  for  the  settlement  of 
claims  against  the  United  States  for 
death;  personal  injury;  or  damage,  loss, 
or  destruction  of  property  caused  by 
military  personnel  or  civilian  employees 
of  the  DA  acting  within  the  scope  of 
their  employment  and  incident  to  the 
noncombat  activities  of  the  DA. 
provided  such  claim  is  not  for  personal 
injury  or  death  of  a  member  of  the 
Armed  Forces  or  Coast  Guard  or  civilian 
officer  or  employee  whose  injur}'  or 
death  is  incident  to  service.  (Subpart  D). 
This  subpart  prescribes  the  substantive 
bases  and  special  procedural 
requirements  for  the  administrative 
settlement  of  claims  against  the  United 
States  under  the  FTCA  and  the 
implementing  Attorney  General's 
Regulations  based  on  death,  personal 
injury,  or  damage  to  or  loss  of  property 
that  accrues  on  or  after  18  January  1967. 
(Subpart  E).  This  subpart  prescribes  the 
substantive  bases  and  special 
procedural  requirements  for  the 
administrative  settlement  and  payment, 
in  an  amount  not  more  than  $1,000.  of 
any  claim  against  the  United  States  not 
cognizable  under  any  other  provision  of 
law  for  damage  or  loss  of  property,  or 
for  personal  injury  or  death  caused  by 
a  member  or  employee  of  the  DA 
incident  to  the  use  of  a  U.S.  vehicle  at 
any  location  or  incident  to  the  use  of 
other  U.S.  property  on  a  Government 
installation.  (Subpart  F).  This  subpart  is 
applicable  in  all  places  and  sets  forth 
the  procedures  to  be  followed  in  the 
settlement  and  payment  of  claims  for 
death,  personal  injury,  or  damage,  loss, 
or  destruction  of  property  caused  by 
members  or  employees  of  the  Army 
National  Guard;  noncombat  activities  of 
the  Army  National  Guard  when  engaged 
in  training  or  duty  under  32  U.S.C. 
provided  such  claim  is  not  for  personal 
injury  or  death  of  a  member  of  the 
Armed  Forces  or  Coast  Guard  and  an 
employee  whose  injury  or  death  is 
incident  to  service.  (Subpart  G).  This 
subpart  provides  procedures  and 
defines  responsibilities  for  the 
investigation,  processing,  and 
settlement  of  claims  arising  out  of  acts 
or  omissions  of  members  of  a  foreign 
military  force  or  civilian  component 
present  in  the  United  States,  or  a 
territory,  commonwealth,  or  possession 
thereof  under  the  provisions  of 
reciprocal  international  agreements 
which  contain  claims  settlement 
provisions  applicable  to  claims  arising 
in  the  United  States  such  as  Article  VIU 
of  the  Agreement  Regarding  the  Status 
of  Forces  of  Parties  to  the  North  Atlantic 
Treaty.  (Subpart  H).  This  subpart  deals 
with  claims  against  the  United  States. 
Title  10.  U.S.C.  section  4802,  provides 


for  the  settlement  or  compromise  of 
claims  for  damage  caused  by  a  vessel  of, 
or  in  the  service  of,  the  Department  of 
the  Army  (DA)  or  by  other  property 
under  the  jurisdiction  of  the  DA; 
compensation  for  towage  and  salvage 
service,  including  contract  salvage, 
rendered  to  a  vessel  of,  or  in  the  service 
of.  the  DA  or  other  property  under  the 
jurisdiction  of  the  DA  or  damage  caused 
by  a  maritime  tort  committed  by  any 
agent  or  employee  of  the  DA  or  by 
property  under  the  jurisdiction  of  the 
DA.  (Subpart  I).  This  subpart  sets  for  the 
standards  to  be  applied  and  the 
procedures  to  be  followed  in  the 
processing  of  claims  for  damage,  loss,  or 
destruction  of  property  owned  by  or  in 
the  lawful  possession  of  an  individual 
whether  civilian  or  military,  a  business, 
a  charity,  or  a  State  or  local  government, 
where  the  property  was  wrongfully 
taken  or  willfully  damaged  by  military 
members  of  DA.  (Subpart  J).  This 
subpart  implements  the  Foreign  Claims 
Act  (FCA)  and  authorizes  the 
administrative  settlement  of  claims  of 
inhabitants  of  a  foreign  country,  or  by  a 
foreign  country-  or  a  political 
subdivision  thereof,  against  the  United 
States  for  personal  injury  or  death  or 
property  damages  caused  outside  the 
United  States,  its  territories, 
commonwealths,  or  po.ssessions  by 
military  personnel  or  civilian  employees 
of  the  DA.  or  claims  which  arise 
incident  to  noncombat  activities  of  the 
Army.  (Subpart  K).  This  subpart  deals 
with  personal  claims  and  related 
recovery  actions,  delegation  of  authority 
and  prescribes  the  substantive  bases  and 
special  procedural  rules  for  the 
administrative  settlement  of  claims 
against  the  United  States  submitted  by 
the  Active  Army,  Army  National  Guard 
and  U.S.  Army  Reserve  personnel,  and 
civilian  employees  of  DOD  and  DA  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service.  (Subpart  L). 
This  subpart  sets  forth  procedures  to  be 
followed  in  the  settlement  and  payment 
of  claims  by  employees  of 
nonappropriated  fund  activities  for  the 
loss  of  or  damage  to  personal  property 
incident  to  their  employment,  and  for 
claims  generated  by  the  acts  or 
omissions  of  the  employees  of  such 
funds.  (Subpart  M).  This  subpart 
establishes  the  authority  aad 
responsibility  for  affirmative  claims. 
This  subpart  prescribes  procedures  for 
the  administrative  determination, 
assertion,  collection,  settlement,  and 
waiver  of  claims  in  favor  of  the  United 
States  for  damage  to,  loss,  or  destruction 
of  Army  property,  and  for  the  recovery 
of  the  reasonable  value  of  medical  care 
furnished  or  to  be  furnished  by  the 
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United  States  under  the  statutes  cited  in 
section  536.213.  (Subpart  N).  This 
subpart  sets  forth  procedures  for  all 
aspects  of  records  management  to 
include,  arrangement  of  files,  file 
management,  maintenance  of  and 
retrieval  of  files,  files  dispmsition.  etc., 
and  monthly  claims  reportir>g  system  as 
pertains  to  Claims  Office 
.'\dministration. 

Executive  Order  12291 

This  proposed  rule  has  been  reviewed 
under  E.xecutive  Order  12291.  The  effect 
of  this  proposed  rule  on  the  economy 
will  be  le.ss  than  $100  milhon. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980.  This 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork.  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of  the 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U  S.C.  350"). 

List  of  Subjects  in  32  CFR  Part  536 

Claims,  Foreign  claims,  Tort  claims. 
32  CFR  part  536  is  proposed  to  be 
revised  to  read  as  follows: 

»ART  536-THE  ARMY  CLAfMS 
SYSTEM 

Subpart  A— Ttie  Amny  Claims  System 

Sec, 
General 

536.1  Purpose. 

536.2  References. 

536.3  Explanation  of  abbruvintions  and 
tprms. 

536  4      Types  of  claims. 

536.5      Command  and  organizational 

relationships, 
■"^e  6       Designation  of  claims  attorncvs. 

Respoasibilities,  Operatioas,  Policies,  and 
Guidance 

536.7  Rtisponsibilities. 

536.8  Operations  of  claims  components. 
536  9      Claims  policies. 

536.10  Guidance  concerning  disclosure  of 
information  and  assistance. 

536.11  Single  service  claims  responsibility 
(DODD  5515.8). 

536.12  Cross-servicing  of  claims  (DODD 
5515.3). 

Subpart  B — Investigation  and  Processing  of 
Claims 

Investigation 

536.13  Importance  of  the  claims 
investigation. 

536.14  Reasons  for  investigation. 


536.15  Immediate  investigation 
requirement. 

536.16  Unit  claims  officers. 

536.17  Claims  office  responsibility. 

536. 1 8  Transfer  of  responsibility. 

536.19  Investigative  procedures. 

Claims  Receipt  and  DLsposition 

536.20  Presentation. 

536.21  Disposition  of  claims. 

536.22  Qaims  memorandum  of  opinion. 

536.23  .^cfion.s. 

Liability  and  Quantiim  Detennmafions 

536.24  General  considerations. 

536.25  Incident  to  service  exclusionary 
rule. 

536.26  Property  damage  appraisers. 

536.27  In(iependent  medical  pxarninalions. 

536.28  Effect  on  award  of  other  payments  to 
claimant. 

536.29  Claims  with  more  than  one  potential 
source  of  recovery. 


Settlement  Procedures 

536.30 

Setdement. 

536.31     Claims  forwarded  without 
settlement. 

536.32 
536.33 

Settlement  agreement. 
Vouchers. 

536.34 

Accounting  codes. 

536.35 

Pa\7nent. 

536.36 
536.37 

Effect  of  payment. 

Notification  as  to  denial  of  claims 

Small  Claims 

536.38 

General. 

536.39 
536.40 
536.41 

Investigation. 

Repwrt  of  investigation. 

Processing. 

536.42 
53643 

Settlement  agreement. 
Pavment. 

Advance  Payments 

536.44  Authority. 

536.45  Conditions  for  advance  payment. 
536  46     Authorization. 

536.47  .^dvance  payment  acceptance 
agreement. 

Subpart  C — Claims  Cognizable  Under  the 
Military  Claims  Act 

536.48  Statutory  authority. 

536.49  Scope. 

536.50  Claims  payable. 

536.51  Claims  not  payable. 

536.52  Claims  having  multiple  remedies. 

536.53  Presentation  of  claim. 

536.54  Procedures. 

536.55  Law  applicable  to  liabiKty. 

536.56  Measure  of  damages  for  property 
claims. 

536.57  Measure  of  damages  in  injury  or 
death  claims  arising  in  the  United  States 
or  its  possessions. 

536.58  Measure  of  damages  in  injurj'  or 
death  claims  arising  in  foreign  countries. 

536.59  Failure  to  substantiate  a  claim. 

536.60  Structured  settlement. 

536.61  Settlement  authoritv. 

536.62  Claims  over  SIOO.OOO. 

536.63  Settlement  procedures. 

536.64  Action  on  appeal. 

536.65  Cross-servicing  of  claims. 

536.66  Attornev  fees. 


536.67  Payment  of  costs,  settlements,  and 
judgments  related  to  certain  medical 
malpractice  claims. 

536.68  Payment  of  costs,  settlements,  and 
judgments  related  to  certain  legal 
malpractice  claims. 

Subpart  D — Claims  Cognizable  Under  the 
Federal  Tort  Claims  Act 

536.69  Authority. 

536.70  .Scope. 

536.71  Claims  payable. 

536.72  Law  applicable. 

536.73  Subrogation. 

536.74  Indemnity  or  contribution. 

536.75  Claims  not  payable. 

536.76  Claims  under  other  laws  and 
regulations. 

536.77  Procedures. 

536.78  Payment  of  ciai.ms. 

536.79  .Acceptance  of  award. 
536  80    Delegation  of  authorit\'. 

536.81     Consultation  with  the  Department  of 

Justice. 
536  82     Reconsideration. 

Subpart  E — Claims  lnvclvlf>g  Government 
Venicies  and  Prooerty  Not  Cognizable 
Under  Otner  Law 

536.83  Statutory  authority. 

536.84  Scope. 

536.85  Claims  payable. 

536.86  Claims  not  payable. 

536.87  When  claim  must  be  presented. 

536.88  Procedures. 

536.89  Settlement  agreement. 

536.90  Delegation  of  authority. 
536  91  Reconsideration. 

Subpart  F — Clatms  Arising  from  Activities 
of  the  Amfty  Nationel  Guard 

536.92  Statutory  authority. 

536.93  S<;ope. 

536.94  Claims  payable. 

536.95  Qaims  not  payable. 

536.96  Claims  under  other  subparts. 

536.97  Notificalion  of  incident. 

536.98  Investigation. 

536.99  Claims  in  which  there  is  a  State 
source  of  recovery. 

536.100  Claims  against  the  ARNG  tortfeasor 
individually. 

536.101  When  claims  must  be  presented. 

536.102  Where  claims  must  be  presented. 

536.103  Procedures. 

536.104  Settlement  agreement. 

Subpart  G — Claims  Under  Status  ot  Forces 

and  Other  Internatiorai  Agreerrvents 

General 

536.105  Statutory  authority. 

Claims  ArisiJBg  in  the  United  States 

536.106  Scope. 

536.107  Notification  of  incidents. 

536.108  Liaison  with  sending  State 
representatives. 

536.109  Investigations. 

536.110  Claims  procedures. 

536.111  Settlement  authority. 

536.112  Advance  payments. 

536.113  Litigation. 

536.114  Assistance  to  foreign  forces. 

Gaims  Against  the  United  States  Arisio" 
Overseas 

536  115  Scope. 
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536  116  Claims  procedures. 

536.117  Responsibilities. 

536.118  Reimbursements  for 
nonappropriated  funds. 

536.119  Reimbursement  for  Coast  Guard 
activities. 

Subpart  H — Maritime  Claims 

5.i6  120    Stdtutorv- authority. 
536  121     Related  statutes. 

Claira-s  .\g8inst  the  United  Slates 

536.122  Scope. 

536  1 23  Claims  exceeding  5500,000. 

536  124  Claims  not  payable. 

536  125  Claims  under  other  laws  and 

regulations. 

536  126  Subrogation. 

536.127  Limitation  of  settlement. 

516  128  .^pproval  authority. 

Claims  in  Favor  of  the  United  Stales 

536.129  Scope. 

536  130  Claims  exceeding  S500.000. 

536  131  Civil  works  activities. 

5)6  132  Delegation  of  authority. 

536  133  Demands. 

Investigations  and  Reports 

536.134  Procedure. 

536.135  Reports. 

536.136  Form  of  claim. 

Subpart  I — Claims  Under  Article  139, 
Unifonm  Code  of  Military  Justice 

536. 1 37  Statutory  authority. 

536.138  Purpose. 

536.139  Effect  of  disciplinary  action. 

536.140  Claims  cognizable. 

536.141  Claims  not  cognizable. 

536  142    Limitations  on  assessments. 
536  143     Procedure. 

536.144  Reconsideration. 

Subpart  J — Claims  Cognizable  Under  the 
Foreign  Claims  Act 

Cicneral 

536.145  Statutory  authority. 

516.146  Scope. 

536.147  Claims  cognizable  under  other 
subparts. 

536.148  Claims  provisions  of  treaties  and 
agreements. 

536.149  Presentation  of  claims. 

536.150  Form  of  claims. 

536.151  Claimants. 

536.152  Claims  payable. 

516.153  Claims  not  payable. 

536.154  Compensation. 

536.155  Computation  of  amount. 

Foreign  Claims  Coiumlssions 

536.156  Appointment  and  functions. 

536.157  Composition. 

536.158  Qualification  of  members. 

536.159  Delegation  of  authority. 

536.160  Advance  payments. 

Subpart  K — Personnel  Claims  and  Related 
Recovery  Actions 

General 

536.161  Authority. 

536.162  Delegation  of  authority. 

536.163  Scope. 

536.164  Claimants. 

536.165  Claims  cognizable. 


536166  Claims  not  cognizable. 

536.167  Time  prescribed  for  filing. 

516.168  Form  of  claim. 

536.169  Presentation. 

Evaluation,  Adjudication,  and  Settlement  of 
Gaims 

536.170  Policy. 

536.171  Preliminary  findings  required. 

536.172  Guides  for  computing  amounts 
allowable. 

536.173  Ownership  or  custody  of  property 

536.174  Determination  of  compensation. 

536.175  Cognizable  incidental  expenses. 

536.176  Property  recovered. 

536.177  Companion  claims. 

536.178  Emergency  partial  payments. 

536.179  Personnel  claims  memorandum. 

536.180  Reconsideration. 

536.181  Judge  advocate  procedures 
responsibilities. 

536.182  Finality  of  settlement. 

Recovery  From  Third  Party 

536.183  Scope. 

536.184  Duties  and  responsibilities. 

516.185  Determination  of  liability. 

536.186  Exclusions  of  liability. 

536.187  Limits  of  liability. 

536.188  Settlement  procedures  in  recovery 
actions. 

536.189  Payment  to  the  claimant  beyond 
the  statutory  limit. 

536.190  Reimbursements  to  claimants  and 
insurers  from  money  received. 

536.191  Recovery  action  against  a  claimant. 

536.192  Claims  arising  from  packing  and 
containerization  contract  shipments. 

536.193  Claims  caused  by  stevedoring 
contractors. 

536.194  Claims  arising  from  intra-theater 
shipments. 

536.195  Claims  against  ocean  carriers. 

536.196  Centralized  recovery  program 
procedures. 

536.197  Offset  actions. 

536. 1 98  Compromise  or  termination  of 
recovery  actions. 

536.199  Terms  and  abbreviations. 

536.200  Required  references. 

Subpart  L — Nonappropriated  Fund  (NAF) 
Claims 

Claims  Against  NAF  Activities 

536.201  General. 

536.202  Claims  by  employees  for  losses 
incident  to  employment. 

536.203  Claims  generated  by  the  acts  or 
omissions  of  employees. 

536.204  Persons  generating  liability. 

536.205  Claims  payable  from  appropriated 
funds. 

536.206  Settlement. 

536.207  Payment. 

536.208  Claims  arising  from  activities  of 
nonappropriated  fund  contractors. 

536.209  Non-NAFl  R]MP  claims. 

536.210  Claims  cognizable. 

536.211  Procedures. 

536.212  Delegation  of  authority. 

Subpart  M — Affirmative  Claims 

General 

536.213  Authority. 

536.214  Recovery  judge  advocate/attorney. 

536.215  Purpose  and  policy. 


536.216  Delegation  of  authority. 

536.217  Basic  considerations. 

536.218  Claims  against  certain  prospective 
defendants. 

Property  Claims 

536.219  General. 

536.220  Repayment  in  kind. 

536.221  Property  damage  predemand 
procedures. 

Medical  Care  Claims 

536.222  General. 

536.223  Recovery  rights  under  the  FMCRA. 

536.224  Identification  of  potential  medical 
care  recovery  claims. 

536.225  Medical  care  procedures  following 
identification. 

536.226  Relations  with  the  injured  party. 

536.227  The  MTF  Third  Party  Recovery 
Program  (TPCP). 

Recovering  and  Depositing  on  Claims 

536.228  Post  demand  procedures. 

536.229  Settling  affirmative  claims. 

536.230  Litigation. 

536.231  Administrative  matters. 

Subpart  N — Claims  Office  Administration 
Records  and  FUe  Management 

536.232  Records. 

536.233  Arrangement  of  claims  files. 

536.234  Disposition  of  claims  files. 

536.235  Retrieval  of  claims  files. 

536  236    Certified  and  registered  mail. 

536.237  Maintenance  of  claims  files. 

Monthly  Claims  Reporting  System 

536.238  General. 

536.239  Reporting  requirements. 

536.240  Error  reports. 

536.241  Preparation. 

Management  of  Gaims  Expenditure 
Allowance  [CEA) 

536.242  General. 

536.243  CEA  reporting  requirements. 

536.244  Solatia  payment. 

Appendix  A  to  Part  536 — References 
Appendix  B  to  Part  536 — Glossary 

Authority:  10  U  S  C.  939,  2733,  2734. 
2734a,  2736,  2737,  3012,  4801  through  4804. 
and  4806;  28  U.S.C.  1346(b),  2401(b),  2402, 
2671  through  2680;  and  32  U.S.C.  715. 

Subpart  A— The  Army  Claims  System 
General 

§536.1     Purpose. 

This  part  prescribes  the  policies, 
procedures,  and  responsililities  for 
investigating,  processing,  and  settling 
claims  against  and  in  favor  of  the  United 
States  under  the  authority  conferred  by 
certain  statutes,  regulations, 
international  and  interdepartmental 
agreements,  and  Department  of  Defense 
(DOD)  directives.  It  is  intended  to 
ensure  that  claims  are  properly 
investigated,  adjudicated  objectively 
and  fairly,  and  either  paid  or  collection 
action  initiated. 
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§506.2    References. 

Required  and  related  publications  and 
prescribed  and  referenced  forms  are 
listed  in  appendix  A  to  this  part. 

§  536.3    Expfanatfon  of  abbreviations  and 
terrns. 

Abbreviations  and  special  terms  used 
in  this  regulation  are  explained  in 
appendix  B  to  this  part. 

§536  4    Types  of  cJaims. 

(a)  This  regulation  covers  the 
follovirjng  type  of  claims: 

(1)  Claims  cognizable  under  the 
following  claims  settlement 
authorizations: 

(i)  The  Military  Claims  Act  (MCA).  10 
U.S.C.  2733.  (See  subpart  C.) 

(ii)  The  Federal  Tort  Claims  Act 
(FTCA).  28  U.S.C.  2671-2680.  (See 
subpart  D.) 

(iii)  The  Act  of  9  October  1962,  10 
U.S.C.  2^37.  (See  subpart  E.) 

(iv)  The  National  Guard  Claims  Act 
(NGCA),  32  U.S.C.  715.  (See  subpart  F.) 

(v)  Title  10,  United  States  Code 
(U.S.C),  section  2734a  and  2734b.  (See 
subpart  G.) 

(vi)  The  Maritime  Claims  Settlement 
Act,  10  U.S.C.  4801-J804,  4806.  (See 
subpart  H.) 

(vii)  Article  139,  Uniform  Code  of 
Military  Justice  (UCMJ),  10  U.S.C.  939. 
(See  subpart  I.) 

(viii)  The  Foreign  Claims  Act  (FCA), 
10  U  S.C  2734.  (See  subpart  J.) 

(ix)  Title  31,  U.S.C,  section  3721.  (See 
subpart  K.) 

(x)  Federal  Claims  Collection  Act,  31 
U.S.C.  3711.  (See  subpart  M.) 

(xi)  Federal  Medical  Care  Recovery 
Act,  42  U.S.C.  2651-53.  (See  subpart  .M.) 

(2)  Claims  against  nonappropriated 
fund  activities  and  the  risk  management 
program  (RIMP).  (See  subpart  L.) 

(3)  Claims  under  industrial  security 
regulations  (DOD  Directive  (DOUD) 
5220.6)  and  claims  by  the  U.S.  Post.il 
Service  for  losses  or  shorta^jes  in  postal 
accounts  caused  by  unbonded  Army 
personnel  {39  U.S.C  411  and  DOD 
Manual  4525.6-M).  (See  DA  Pam  27- 
162,  chap  5.  sec  XI.) 

(b)  DA  Pam  27-162.  chapter  8  lists 
other  laws  and  regulations  under  which 
claims  not  covered  by  this  regulation 
may  be  cognizable. 

(c)  Where  a  conflict  exi.sts  between  a 
general  provision  of  this  part  and  a 
specific  provision  found  in  subparts 
implementing  a  specific  claims  statute, 
th«  specific  provisi.on  will  control. 

«6.5    Command  and  organizational 
tionships. 

(a)  The  Secretary  of  the  Army  has 
delegated  authority  to  The  Judge 
Advocate  General  (TJAG)  to  assign  areas 


of  resfxinsibility  and  designate 
functional  responsibihty  for  claims 
purposes.  TJAG  has  delegated  authority 
to  the  Commander,  U.S.  Army  Claims 
Service  (USARCS),  to  carry  out 
responsibilities  a.s&iened  in  §53a7(b). 

(0)  USARCS.  a  field  operating  agency 
of  the  Office  of  TJAG,  is  the  agency 
through  which  the  Secretary  of  the 
Army  and  TJAG  discharge  their 
responsibilities  for  the  administrative 
settlement  of  claims  worldwide.  (See 
AR  10-72.)  The  proper  mailing  address 
of  USARCS  is  Commander,  U.S.  Army 
Claims  Service,  Office  of  The  Judge 
Advocate  General,  Fort  George  G. 
Meade,  Maryland  20755-5360. 

(c)  Command  claims  services.  (1) 
Command  claims  services  exercise 
general  supervisory  authority  over 
claims  matters  arising  within  their 
assigned  areas  of  operation.  Command 
claims  services  will  provide — 

(i)  Effective  control  and  supervision  of 
the  investigation  of  incidents  occurring 
within  the  geographic  area  of  the 
command,  occurring  in  other  areas  for 
which  the  command  is  assigned  claims 
responsibility  or  occurring  in  the  course 
of  the  command's  operations. 

(ii)  Services  for  the  processing  and 
settlement  of  claims  for  and  against  the 
United  States. 

(2)  The  commander  of  a  major 
overseas  command  or  other  commands 
that  include  areas  outside  the  United 
States,  its  territories,  and  possessions, 
and  report  directly  to  the  Department  of 
the  Army  (DA)  may  be  designated  by 
TJAG  to  establish,  a  command  claims 
service. 

(3)  A  command  claims  service  may  be 
a  separate  organization  with  a 
designated  commander  or  chief.  If  it  is 
part  of  the  Office  of  the  Staff  Judge 
Advocate  (SJA)  of  the  command,  the 
SJA  will  also  be  the  chief  of  the 
command  claims  service. 

(d)  The  following  may  be  designated 
as  area  claims  offices: 

(1)  An  office  under  the  supervision  of 
the  senior  judge  advocate  (JA)  of  each 
command  or  organization  so  designated 
by  the  Commander,  US.\RCS.  The 
senior  JA  is  the  head  of  the  area  claims 
office. 

(2)  An  office  under  the  supervision  of 
the  senior  JA  of  each  command  in  the 
area  of  operations  of  a  command  claims 
service  so  designated  by  the  chief  of  that 
service  after  coordination  with  the 
Commander,  US.\RCS  (see 

§  536.7(c)(2)).  The  senior  JA  in  the  office 
is  the  head  of  the  area  claims  office. 

(3)  The  legal  oilice  of  each  engineer 
district  within  the  United  States  and 
such  other  engineer  commands  or 
agencies  as  designated  by  the 
Commander,  USARCS  with  concurrence 


of  the  Chief  of  Engineers  (COE)  for  all 
claims  generated  by  such  districts, 
commands,  or  agencies.  The  district 
counsel  or  the  attorney  in  charge  of  the 
legal  office  of  the  command  or  agency 
is  the  head  of  the  area  claims  office. 

(e)  Claims  processing  of&ces  are 
normally  small  legal  offices  or 
subordinate  elements  of  area  claims 
offices,  which  are  designated  by  the 
Commander,  USARCS;  a  comniand 
claims  service;  or  an  area  claims  office. 
These  offices  are  estabUshed  for  the 
investigation  of  all  potential  and  actual 
claims  arising  within  their  jurisdiction, 
either  on  an  area  basis  or  on  a  command 
or  agency  basis.  A  claims  officer  (see 
appendix  B  to  this  part)  will  not  be  a 
claims  processing  office;  his  or  her  role 
is  limited  to  claims  investigation.  There 
are  four  types  of  claims  processing 
offices  as  follows  (§  536.8(c)); 

(1)  Claims  processing  offices  without 
approval  authority. 

(2)  Claims  processing  offices  with 
approval  authority. 

(3)  Medical  claims  processing  offices. 

(4)  Special  claims  processing  offices. 

(f)  The  chief  of  a  command  claims 
service  and  the  head  of  an  area  claims 
office  or  a  claims  processing  office  with 
approval  authority  may  delegate,  in 
writing,  any  portion  or  all  of  his  or  her 
monetary  approval  authority  to  a 
subordinate  JA  or  claims  attorney  in  his 
or  her  service  or  office.  The  autbcrity  to 
act  upon  appeals  or  requests  for 
reconsideration,  to  disapprove  claims 
(including  disapprovals  based  on 
substantial  fraud),  or  to  make  final  offers 
will  not  be  delegat'ed.  Copies  of 
delegations  within  claims  processing 
offices  will  be  provided  to  the  area 
claims  office  and,  if  so  directed,  to 
command  claims  services. 

§  536.6    Designation  of  claims  attorneys. 

(a)  The  Commander,  USARCS.  the 
senior  JA  of  a  command  having  a 
command  claims  service  or  the 
Commander,  USAREUK  Qaims  Service, 
the  h^-ad  of  an  area  claims  office,  or  the 
Chief  Counsel,  COE  may  designate  a 
qualified  attorney  other  than  a  Judge 
Advocate  as  a  claims  attorney-  The  head 
of  an  siea  claims  office  may  designate 

a  claims  attorney  to  act  as  a  claims 
processing  office  with  approval 
authority. 

(b)  To  be  eligible  as  a  claims  attorney, 
an  indiv  idual  must  be  a  civilian 
employee  of  the  D.A  or  DOD,  in  grade 
GS-11  or  above;  a  member  of  the  bar  of 
a  State,  the  District  of  Columbia,  or  a 
jurisdiction  where  U.S.  Federal  law 
applies;  and  be  performing  primary 
duties  as  a  legal  adviser.  These 
requirements  can  be  waived  by  the 
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Commander.  USARCS.  in  appropriate 
cases. 

Responsibilities,  Operations.  Policies, 
and  Guidance 

§  536.7    Responsibilities. 

(a)  The  Judge  Advocate  General.  TJAG 
has  Army  Staff  responsibility  for 
administrative  settlement  of  claims 
worldwide  by  and  against  the  U.S. 
Government,  generated  by  employees  of 
the  U.S.  Army  and,  DOD  components 
other  than  the  Departments  of  the  Air 
Force  and  Navy  (see  DODD  5515.9). 
Certain  claims  responsibilities  of  TJAG 
are  exercised  by  The  Assistant  Judge 
Advocate  General  (TAIAG),  as  set  forth 
in  this  regulation. 

(b)  Commander.  USARCS. 
Commander,  USARCS  will — 

(1)  Supervise  and  inspect  U.S.  Army 
claims  activities  worldwide. 

(2)  Formulate  and  implement  claims 
policies  and  uniform  standards  for 
claims  ofHce  operations. 

(3)  Supervise  the  investigation, 
processing,  and  settlement  of  claims 
against  and  on  behalf  of  the  United 
States  under  the  statutes  and  regulations 
listed  in  paragraph  1-4, 

(4)  Designate  area  claims  offices, 
claims  processing  offices,  and  claims 
attorneys  within  DA  and  DOD 
components  other  than  the  Departments 
of  the  Navy  and  Air  Force. 

(5)  Designate  Continental  United 
States  (CONUS)  geographic  areas  of 
claims  responsibility. 

(6)  Recommend  action  to  be  taken  by 
the  Secretary  of  the  Army  or  the 
Attomev  General  of  the  United  States  as 
appropriate,  regarding  claims  in  excess 
of  SIOO.OOO  under  the  FCA,  the  MCA. 
and  the  NGCA  and  other  claims  that 
have  been  appealed  to  the  Secretary  of 
the  Army,  or  are  in  excess  of  $25,000 
under  the  FTCA. 

(7)  Operate  the  "receiving  State 
office"  for  claims  cognizable  under 
Article  VIII  of  the  North  .Atlantic  Treaty 
Organization  (NATO)  Status  of  Forces 
Agreement  (SOFA),  as  implemented  bv 
1 0  U.S.C  2743b  (Subpart  G). 

(H)  Settle  claims  of  the  U.S.  Postal 
Service  for  reimbursement  under  39 
use  411  (see  DOD  Manual  4525. 6-M) 
and  of  DOD  under  industrial  security 
regulations  (DODD  5220.6). 

(9)  Settle  claims  against  carriers, 
warehouse  firms,  insurers,  and  other 
third  parties  for  loss  of,  or  damage  to, 
personal  property  of  service  members 
incurred  while  in  storage  or  in  transit  at 
Government  expense  (subpart  K). 

(10)  Formulate  and  recommend 
proposed  legislation  for  Congressional 
enactment  of  new  statutes  and  the 
amendment  of  existing  statutes 


considered  essential  for  orderly  and 
expeditious  administrative  settlement  of 
noncontractual  claims. 

(11)  Perform  post  settlement  review  of 
claims. 

(12)  Prepare,  justify,  and  defend 
estimates  of  budgetary  requirements  and 
administer  the  Army  claims  budget. 

(13)  Maintain  permanent  records  of 
claims  for  which  TJAG  is  responsible. 

(14)  Assist  in  developing  disaster  and 
maneuver  claims  plans  designed  to 
implement  responsibilities  set  forth  in 
paragraphs  (d)(ll)  of  this  section  and 

§  536.15(c). 

(15)  Develop  and  maintain  plans  for  a 
disaster  or  civil  disturbance  for 
geographic  areas  not  under  the 
jurisdiction  of  an  area  claims  authority 
and  in  which  the  Army  has  single 
service  responsibility  or  in  which  the 
Army  is  likely  to  be  the  predominant 
Armed  Force. 

(16)  Take  initial  action  on  claims 
arising  in  emergency  situations  as 
outlined  in  §  536.15(c). 

(17)  Provide  assistance  as  available  or 
take  appropriate  action  to  ensure  that 
command  claims  services  and  area 
claims  offices  are  carrying  out  their 
responsibilities  as  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section. 

(18)  Serve  as  proponent  for  Claims 
Legal  Automated  Information 
Management  System  (CLAIMS)  and 
provide  standard  automated  claims  data 
management  programs  for  use 
worldwide. 

(19)  Ensure  proper  training  of  claims 
personnel. 

(20)  Coordinate  claims  activities  writh 
the  Air  Force,  Navy.  Marine  Corps,  and 
other  DOD  agencies  to  ensure  a 
consistent  DOD  claims  program. 

(21)  Suj)ervisethe  investigation  and 
processing  of  medical  malpractice 
claims  arising  in  Army  medical  centers 
within  the  United  States.  Provide 
medical  claims  JAs.  medical  claims 
attorneys  and  medical  claims 
investigators  assigned  to  such  medical 
centers  with  technical  guidance  and 
direction  on  such  claims. 

(22)  Coordinate  support  with  the 
Office  of  The  Surgeon  General  on 
matters  relating  to  medical  malpractice 
claims. 

(23)  Issue  an  accounting  classification 
to  all  properly  designated  claims 
settlement  and  approval  authorities. 

(24)  Perform  the  investigation, 
processing,  and  settlement  of  claims 
arising  in  areas  not  within  the  areas  of 
operation  of  command  claims  services 
unless  specifically  delegated  to  a  SJA  of 
a  command  or  designee. 

(c)  Chiefs  of  command  claims 
sen'ices.  Chiefs  of  command  claims 
services  will — 


(1)  Exercise  claims  settlement 
authority  as  specified  in  this  regulation, 
to  include  appellate  authority  where  so 
delegated. 

(2)  Designate  area  claims  offices  and 
grant  claims  settlement  authority 
thereto.  A  grant  of  such  authority  will 
not  be  effective  until  coordinated  with 
the  Commander,  USARCS  and  an  office 
code  assigned.  However,  the  chief  of  a 
command  claims  service  may 
redesignate  a  claims  processing  office 
already  having  an  assigned  office  code 
as  an  area  claims  office  without 
coordination  with  the  Commander. 
USARCS.  The  Commander.  USARCS 
will  be  informed  of  such  a  designation. 

(3)  Designate  claims  processing  offices 
and  grant  claims  approval  authority 
thereto.  Only  claims  processing  offices 
staffed  with  a  JA  or  claims  attorney  may 
be  granted  approval  authority.  A  grant 
of  such  authority  will  not  be  effective 
until  coordinated  with  the  Commander. 
USARCS  and  an  office  code  assigned. 

(4)  Train  claims  personnel  ana 
monitor  their  activities. 

(5)  Implement  pertinent  claims 
policies. 

(6)  Prepare  and  publish  command 
claims  directives. 

(7)  Administer  the  command  claims 
expenditure  allowance,  providing 
necessary  data,  estimates,  and  reports  to 
USARCS. 

(8)  Perform  the  responsibilities  of  an 
area  claims  office  (see  paragraph  (d)  of 
this  section),  as  applicable. 

(9)  Serve  as  the  U.S.  sending  State 
office,  if  so  designated,  when  operating 
in  an  area  covered  by  a  status  of  forces 
agreement. 

(d)  Heads  of  area  claims  offices. 
Heads  of  area  claims  offices  will — 

(1)  Ensure  that  claims  in  their  area  of 
responsibility  are  promptly  investigated 
according  to  this  regulation. 

(2)  Ensure  that  each  organization  or 
activity  (for  example.  U.S.  Army 
Reserve  (USAR)  or  Army  National 
Guard  (ARNG)  unit.  Reserve  Officers' 
Training  Corps  (ROTC)  detachment, 
recruiting  company  or  station,  and  DOD 
agency)  within  the  area  appoints  a 
claims  officer  to  investigate  claims 
incidents  not  requiring  investigation  by 
a  JA  (§  536.16(c)(2))  and  ensure  that  this 
officer  is  adequately  trained. 

(3)  Act  as  a  claims  settlement 
authority  on  claims  within  the  monetary 
jurisdictions  set  forth  in  this  regulation 
and  forward  claims  beyond  such 
jurisdictions  to  the  Commander. 
USARCS  or  to  the  chief  of  a  command 
claims  service,  as  appropriate,  for 
action. 

(4)  Designate  claims  processing  offices 
and  request  the  Commander,  USARCS 
or  the  chief  of  a  command  claims 
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service,  as  appropriate,  to  grant  claims 
approval  authority  to  a  claims 
processing  office  with  respect  to  claims 
within  that  office's  jurisdiction,  as 
specified  under  paragraphs  (b)(4)  and 
(c)(2),  of  this  section. 

(5)  Prepare  and  publish  a  claims 
directive  concerning  the  investigation 
and  processing  of  claims  matters  for  the 
guidance  of  all  claims  processing  offices 
within  their  area. 

(6)  Implement  claims  policies  and 
guidance  furnished  by  TAJAG  or 
Commander,  USARCS  through  policy 
directives  or  the  Claims  Manual  and 
establish  and  implement  necessary 
claims  policies  and  procedures  not 
contrary  to  the  foregoing. 

(7)  Ensure  that  there  are  an  adequate 
number  of  qualified  JAs  or  claims 
attorneys,  claims  examiners,  claims 
adjudicators  and  claims  clerks  in  all 
claims  offices  within  their  area  to  take 
prompt  action  on  claims  and  that  they 
are  adequately  trained. 

(8)  Budget  and  fund  for  claims 
investigations  and  activities  to  include 
per  diem  and  transportation  of  claims 
personnel,  claimants  and  witnesses, 
independent  medical  examinations, 
appraisals,  independent  expert 
opinions,  long  distance  phone  calls, 
recording  and  photographic  equipment, 
use  of  express  mail  or  couriers,  and 
other  necessary  expenses. 

(9)  Within  continental  United  States 
(CONUS),  procure  and  disseminate 
adequate  legal  publications  on  local  law 
and  verdicts  relating  to  tort  claims 
within  the  area  of  jurisdiction. 

(10)  Notify  Commander.  USARCS  of 
all  claims  and  claims  incidents  as 
required  by  §  536.17  and  §  !S36. 21(b)(2). 

(11)  Develop  and  maintain  written 
plans  for  a  disaster  or  civil  disturbance. 
The  plan  should  include  a  requirement 
for  an  advance  party  to  assess  the  need 
for  the  presence  of  a  special  claims 
processing  office.  The  plans  may  be 
internal  Office  of  the  SJA  plans  or  an 
annex  to  an  installation/organizational 
plan.  (See  also  §  536.8(c)(4)(iii).) 

(12)  Implement  the  Army's  Article 
139  claims  program.  (See  §  536.142.) 

(e)  Heads  of  claims  processing  offices. 
Heads  of  claims  processing  offices 
will — 

(1)  Investigate  all  potential  and  actual 
claims  arising  within  its  assigned 
jurisdiction,  either  on  an  area  basis  or 
on  a  command  or  agency  basis.  Only  a 
claims  processing  office  with  approval 
authority  can  adjudicate  and  pay  all 
presented  claims  within  its  monetary 
jurisdiction. 

(2)  Ensure  that  units  and 
organizations  within  its  jurisdiction 
have  appointed  claims  officers  for  the 


investigation  of  claims  not  requiring 
investigation  by  a  JA.  (See  §  536.16.) 

(3)  Budget  and  fund  for  claims 
investigations  and  activities  to  include 
per  diem  and  transportation  of  claims 
personnel,  claimants  and  witnesses, 
independent  medical  examinations, 
appraisals,  independent  expert 
opinions,  long  distance  phone  calls, 
recording  and  photographic  equipment, 
use  of  express  mail  or  couriers,  and 
other  necessary  expenses. 

(4)  Within  CONUS.  procure  and 
maintain  legal  publications  on  local  law 
and  verdicts  relating  to  tort  claims 
within  their  jurisdiction. 

(5)  Notify  the  Commander.  USARCS 
of  all  claims  and  claims  incidents  as 
required  by  §  536.17  and  §  536.21(b)(2). 

(6)  Implement  the  Army's  Article  139 
claims  program.  (See  §536.142.) 

(f)  Chief  of  Engineers.  The  COE. 
through  the  Chief  Counsel,  will — 

(1)  Provide  general  supervision  of  the 
claims  activities  of  engineer  area  claims 
offices. 

(2)  Ensure  that  each  engineer  area 
claims  office  has  a  claims  attorney 
designated  by  the  Commander, 
USARCS.  as  prescribed  in  §  536.6. 

(3)  Ensure  the  training  of  claims 
personnel  and  the  continuing  inspection 
of  their  activities. 

(4)  Provide  for  implementation  of 
pertinent  claims  policies. 

(5)  Provide  for  budgeting  in 
accordance  with  existing  Army 
regulations  and  command  directives  for 
temporary  duty  (TDY).  long  distance 
phone  calls,  recording  equipment, 
cameras,  and  other  expenses  for 
investigation  and  processing  of  claims. 

(6)  Take  action  to  procure  and  have 
available  adequate  legal  publications  on 
local  law  relating  to  claims  arising 
within  the  United  States,  its  territories, 
and  possessions. 

(g)  Commanding  General,  U.S.  Armv 
Health  Senices  Command  (CG.  HSCf. 
The  CG,  HSC  will,  through  his  SJA, 
ensure  that  adequate  and  qualified 
medical  claims  JAs  and  medical  claims 
investigators  are  assigned  for  the 
investigation  and  processing  of  medical 
malpractice  claims  arising  at  Army 
medical  centers  under  his  or  her 
control.  In  accordance  with  an 
agreement  between  TJAG  and  The 
Surgeon  General,  such  personnel  will  be 
used  primarily  in  investigating  and 
processing  of  medical  malpractice 
claims  and  provided  with  the  necessary- 
funding  and  research  materials  to  carry 
out  this  function. 

(h)  Chief,  National  Guard  Bureau 
(NGB).  The  Chief.  NGB  will— 

(1)  Ensure  that  a  point  of  contact  for 
claims  matters  is  designated  in  each 
adjutant  general  office. 


(2)  Provide  the  name,  address,  and 
telephone  number  of  the  point  of 
contact  to  the  Commander,  USARCS. 

(3)  Designate  claims  officers  to 
investigate  claims  generated  by  ARNG 
personnel  and  forward  investigations  to 
the  active  Army  area  claims  office 
having  jurisdiction  over  the  area  in 
which  the  claims  incident  occurred. 

(4)  Publish  a  regulation  to  carry  out 
these  responsibilities. 

(i)  Commanders  of  major  Army 
commands  (MACOMs).  Commanders  of 
MACOMs  through  their  SJAs  will— 

(1)  Assist  USARCS  in  monitoring  area 
claims  offices  and  claims  processing 
offices  under  their  respective  command 
control  for  compliance  with 
responsibilities  assigned  in  paragraphs 
(d)  and  (e)  of  this  section. 

(2)  Assist  claims  personnel  in 
obtaining  qualified  expert  and  technical 
advice  from  units  and  organizations 
under  their  respective  command  control 
on  a  nonreimbursable  basis  except  that 
the  requesting  office  may  be  required  to 
provide  TDY  funding. 

(3)  Assist  TJAG,  through  the 
Commander.  USARCS.  in  the 
implementation  of  the  functions  set 
forth  in  paragraph  (b)  of  this  section. 

(4)  Coordinate  with  the  area  claims 
office  within  whose  jurisdiction  a 
maneuver  will  occur  to  ensure  the 
prompt  investigation  and  settlement  of 
claims  arising  from  the  maneuver. 

§  536.8    Operations  of  claims  components. 

(a)  Command  claims  senices  A 
command  claims  service  will  be 
supervised  by  the  SJA  of  the  command. 
If  the  command  claims  service  is  a 
separate  organization,  the  command  S].\ 
will  designate  a  JA  as  the  chief  of  the 
service.  Otherwise,  the  SJA  will  be  the 
chief  of  the  service.  Adequate,  qualified 
claims  personnel  will  be  assigned  to 
ensure  that  claims  are  promptly 
investigated  and  acted  upon.  VVith  the 
concurrence  of  the  service  may 
designate  area  claims  offices  within  its 
area  of  operations  to  carry  out  claims 
responsibilities  within  specified 
geographic  areas. 

(b)  Area  claims  offices.  (1)  The  area 
claims  office  is  the  principal  office  for 
the  investigation  and  adjudication  or 
settlement  of  claims,  and  will  be  staffed 
with  qualified  legal  personnel  under  the 
supervision  of  the  SJA  or  command  JA 
or  Corps  of  Engineer  district  or 
command  legal  counsel. 

(2)  The  full-time  responsibility  for 
claims  investigations  and  processing  in 
a  portion  of  the  area  or  for  claims 
related  to  the  activities  of  a  unit  or 
organization  within  the  area  may  be 
delegated  to  another  command,  unit,  or 
activity  by  the  establishment  of  a  clain.s 
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processing  office  at  the  command,  unit 
or  authority.  (See  §  536.7  (d)(4)  and  (e).) 
Normally,  all  claims  processing  offices 
will  operate  under  the  supervision  of 
the  area  claims  office  in  whose  area  the 
claims  processing  office  is  located. 
Where  a  propo.sed  claims  processing 
office  is  not  under  the  command  of  the 
parent  organization  of  the  area  claims 
office,  this  designation  may  be  effected 
by  a  support  agreement  or  memorandum 
of  understanding  between  the  affected 
commands. 

(3)  Normally,  claims  that  cannot  be 
settled  by  an  engineer  area  claims  office 
will  he  forwarded  directly  to  the 
Commander,  US.\RCS  with  notice  to  the 
Chief  Counsel.  COE  of  such  referral. 
However,  the  Chief  Counsel,  as  part  of 
his  or  her  responsibility  for  litigation  of 
suits  involving  civil  works  and  military 
construction  activities,  may  require  that 
an  engineer  area  claims  office  forward 
claims  through  engineer  channels 
provided  that  such  requirement  does 
not  preclude  final  action  by 
Commander.  USARCS  within  the  time 
limitations  set  forth  in  subparts  D  and 
H. 

(c)  Claims  processing  offices.  For  a 
chapter  11  claim,  if  the  adjudicated 
amount  of  a  claim  is  in  excess  of  the 
monetary  jurisdiction  of  the  head  of  the 
claims  processing  authority,  the  claim 
will  be  approved  and  paid  up  to  the 
delegated  authority  of  that  office  and 
immediately  forwarded  to  the  next 
higher  claims  authority  for  additional 
pavment.  (See  §  536.161(e)  ) 

fl)  Claims  processing  offices  without 
approval  authority.  A  claims  processing 
office  that  has  not  been  granted  claims 
approval  authority  will  provide  for  the 
investigation  of  all  potential  and  actual 
claims  arising  within  its  assigned 
jurisdiction,  either  on  an  area  basis  or 
on  a  command  or  agency  basis.  Once  the 
investigation  is  completed,  the  claims 
file  will  be  forwarded  to  the  appropriate 
area  claims  office  for  action. 
Alternatively,  an  area  claims  office  may 
direct  that  a  claims  investigation  made 
by  a  claims  processing  office  without 
approval  authority  be  forwarded  to 
another  claims  processing  office  within 
the  area  that  has  approval  authority  if 
the  claim  is  within  the  jurisdiction  of 
the  latter. 

(2)  Claims  processing  office  with 
approval  authority.  A  claims  processing 
office  that  has  been  granted  approval 
authority  must  provide  for  the 
investigation  of  all  potential  and  actual 
claims  arising  within  its  a.ssigned 
jurisdiction,  either  on  an  area  basis  or 
on  a  command  or  agency  basis,  and  for 
the  adjudication  and  payment  of  all 
presented  claims  within  its  monetary 
jurisdiction.  If  the  estimated  value  of  a 


claim,  after  investigation,  is  beyond  the 
payment  authority  of  the  claims 
processing  office  or  if  disapproval  is  the 
appropriate  action,  the  claim  file  will  be 
forwarded  to  the  area  claims  office 
unless  otherwise  specified  in  this 
regulation,  or  forwarded  to  USARCS  or 
the  command  claims  service,  as 
appropriate,  if  directed  by  such  service. 

(3)  Medical  claims  processing  offices. 
The  medical  claims  JAs  at  Army 
medical  centers,  other  than  Fitzsimons 
Army  Medical  Center  and  Walter  Reed 
Army  Medical  Center,  may  be 
designated  by  the  SJA/head  of  area 
claims  office  for  the  installation  on 
which  the  center  is  located  as  claims 
processing  offices  with  approval 
authority  for  medical  malpractice  claims 
only.  Claims  beyond  their  approval 
authority  will  be  investigated  and 
forwarded  to  the  Commander,  USARCS. 
The  SJA.  Health  Services  Command, 
Quality  Assurance  Division,  OTSG 
(DASG-PSQ)  and  the  Consultation  Case 
Review  Branch,  Clinical  Policy  and 
Consultants  Division,  Office  of  the 
Surgeon  General  (CCRB).  will  be 
advised  by  USARCS  of  ail  referrals, 
provided  a  copy  of  all  claims,  and 
informed  of  their  disposition. 

(4)  Sf)ecial  claims  processing  offices, 
(i)  The  Commander.  USARCS,  the  chief 
of  a  command  claims  service  or  the 
head  of  an  area  claims  office  may 
designate  special  claims  processing 
offices  within  his  or  her  command  for 
specific,  short-term  purposes  (for 
example,  maneuvers,  civil  disturbances, 
and  emergencies).  These  special  claims 
processing  offices  may  be  delegated 
approval  authority  necessary  to  effect 
the  purpose  of  their  creation,  but  in  no 
case  will  this  delegation  exceed  the 
approval  authority  maximums  set  forth 
in  other  chapters  of  this  regulation  for 
regular  claims  processing  offices.  All 
claims  will  be  proces.sed  under  the 
claims  expenditure  allowance  and 
claims  command  and  office  code  of  the 
authority  who  rtsi<it>lished  the  office  or 

a  code  assigned  by  USARCS.  The 
existence  of  any  special  claims 
processing  office  must  be  reported  to  the 
Commander,  USARCS. 

(ii)  A  special  claims  processing  office 
is  the  proper  organization  to  process 
and  approve,  as  appropriate,  maneuver 
damage  claims,  except  where  a  foreign 
government  is  responsible  for 
adjudication  under  an  international 
agreement  (see  subpart  G).  Personnel 
from  the  maneuvering  command  should 
be  used  in  the  investigation  of  claims 
and.  at  the  discretion  of  the  area  claims 
office,  may  be  assigned  to  the  special 
claims  processing  office.  Claims  filed 
after  the  termination  of  the  maneuver 
will  be  processed  by  the  area  claims 


office.  Claims  arising  within  the 
jurisdiction  of  other  area  claims  offices, 
while  units  are  traveling  to  or  from  the 
maneuver,  will  be  investigated  by  the 
special  claims  processing  office  and 
forwarded  for  action  to  the  area  claims 
office  in  whose  area  the  claims  arose. 
Claims  for  damage  to  real  or  personal 
property  arising  on  private  land  being 
used  under  a  permit  may  be  paid  from 
funds  specifically  budgeted  by  the 
maneuver  for  such  purposes  in 
accordance  with  AR  405-15. 

(iii)  A  special  claims  processing  office 
provided  for  a  disa.ster  or  civil 
disturbance  should  include  a  claims 
approving  authority  with  adequate 
investigatory,  administrative,  and 
logistical  support,  to  include  damage 
assessment  and  finance  and  accounting 
support.  It  should  not  be  dispatched 
prior  to  notification  of  Commander, 
USARCS.  The  concurrence  of 
Commander,  USARCS  must  be  obtained 
prior  to  the  pavTnent  of  the  first  claim. 

(5)  Claims  processing  offices 
discussed  in  paragraphs  (c)  (2)  through 
(4)  of  this  .section  must  be  supervised  by 
an  assigned  JA  or  claims  attorney  in 
order  to  exercise  delegated  approval 
authority. 

§  536.9    Claims  policies. 

(a)  General.  (1)  Claims  investigation 
and  adjudication  should  be 
accomplished  at  the  lowest  level 
pos,sible.  that  is,  by  the  claims 
processing  office  or  area  claims  office 
with  monetary  authority  over  the 
estimated  total  value  of  all  claims 
arising  from  the  incident  in  question. 
The  expeditious  investigation  and 
settlement  of  claims  is  essential  to  the 
successful  fulfillment  of  the  Army's 
responsibilities  under  the  claims 
statutes  implemented  by  this  regulation. 

(2)  Where  technical  errors  exist  in  the 
fifing  of  a  Claim  or  in  its  format, 
claimants  should  be  advised  of  such 
errors  and  the  need  for  corrective  action. 
If  the  errors  concern  a  jurisdictional 
matter,  advice  should  be  given 
expeditiously  and  a  record  should  be 
maintained.  The  advice  should  include 
a  warning  that  the  error  must  be 
corrected  prior  to  the  expiration  of  the 
statute  of  limitations. 

(b)  Investigative  environment.  In  the 
investigation  of  claims,  every  effort 
should  be  made  to  create  a  cooperative 
environment  engendering  the  free 
exchange  of  information  and  evidence. 
The  goal  of  obtaining  sufficient 
information  to  make  an  objective  and 
fair  analysis  should  be  paramount. 
Personal  contact  with  claimants  or  their 
representatives  is  frequently  essential  to 
clarify  the  issues  both  during 
investigation  and  prior  to  adjudication. 
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Where  settlement  is  not  feasible,  issues 
of  disagreement  or  dispute  should  be 
clearly  identified  and  spelled  out  to 
facilitate  the  resolution  of  any 
reconsideration,  appeal,  or  in 
appropriate  cases,  litigation. 

(c)  Claims  directives  and  plans.  (1) 
Two  copies  of  command  claims 
directives  will  be  furnished  to  the 
Commander,  USARCS.  Area  claims 
office  directives  will  be  distributed  to 
all  DA  and  DOD  commands, 
installations,  and  activities  within  the 
area  of  responsibility  with  an 
information  copy  to  Commander, 
USARCS. 

(2)  One  copy  of  all  area  claims  offices' 
disaster/civil  disturbance  plan  or  annex 
will  be  furnished  to  the  Commander, 
USARCS. 

(d)  Interpretations.  The  Commander, 
USARCS  will  publish  written 
interpretations  of  the  provisions  of  this 
regulation  and  establish  and  publish 
policy  as  to  those  matters  that  are 
within  agency  discretion. 
Interpretations  and  policies  that 
reference  this  provision  will  have  the 
same  force  and  effect  as  this  regulation. 

(e)  Exceptions.  If  it  is  considered  to  be 
in  the  best  interest  of  the  Government, 
the  Commander,  USARCS  may  grant 
authority  to  deviate  from  the  specific 
requirements  contained  in  this 
regulation  in  a  particular  instance 
except  as  to  matters  that  are  based  on 
statutes,  treaties  and  international 
agreements,  executive  orders, 
controlling  directives  of  the  Attorney 
General  or  Comptroller  General,  or 
otherwise  have  the  force  and  effect  of 
law. 

(fl  Guidance.  The  Commander, 
USARCS  may  publish  bulletins, 
manuals,  handbooks,  notes,  and  a  DA 
Pamphlet  to  provide  claims  authorities 
with  guidance  on  administrative  and 
procedural  matters  related  to  the 
implementation  of  this  regulation. 
These  will  be  binding  on  all  Army 
claims  personnel. 

(g)  Communication.  All  claims 
personnel  are  authorized  to 
communicate  directly  with  personnel  of 
the  USARCS  for  guidance  on  matters  of 
policy  or  relating  to  the  implementation 
of  this  regulation. 

(h)  Private  relief  bills.  There  is  no 
established  procedure  under  which  DA 
sponsors  private  relief  legislation;  this  is 
a  matter  between  an  individual  and  his 
or  her  Congressman.  Claims  personnel 
will  remain  neutral  in  private  relief 
matters.  No  statement  should  be  made 
that  purports  to  reflect  a  DA  position  on 
a  private  relief  bill. 


§536.10    Guidance  concerning  disclosure 
of  information  and  assistance. 

(a)  Conflict  of  interest.  Government 
personnel  are  forbidden  to  represent  any 
claimant  or  to  receive  any  payment  or 
gratuity  for  services  rendered.  They  may 
not  accept  any  share  or  interest  in  a 
claim  or  assist  in  its  presentation,  under 
penalty  of  Federal  criminal  law  (18 
U.S.C.  203,  and  205). 

(b)  Release  of  information.  (1) 
Government  personnel  are  prohibited 
from  disclosing  information  that  may  be 
the  basis  of  a  claim  or  any  evidence  of 
record  in  any  claims  matter  except  as 
authorized  by  statutory  of  regulatory 
authority.  Certain  documents  which 
would  normally  be  privileged  or  exempt 
from  release,  such  as  unclassified 
statements,  documents  containing 
opinions,  conclusions,  or  findings,  may 
be  released  to  a  claimant  or  his  or  her 
attorney,  whenever  release  may  help 
settle  a  claim  or  avoid  unnecessary 
litigation,  unless  such  release  is  barred 
by  statute. 

(2)  All  requests  for  records  and 
information  made  pursuant  to  the 
Freedom  of  Information  Act  (FOLA)  or 
the  Privacy  Act  (PA)  will  be  processed 
in  accordance  with  the  procedures  set 
forth  in  AR  25-55  or  AR  340-21. 
Requests  submitted  by  a  claimant  or  his 
or  her  attorney,  which  cite  only  the 
FOLA,  will  be  processed  under  the  time 
limits  of  the  FOLA  and  the  exceptions 
and  fees  of  the  PA  and  FOLA,  as 
required  by  AR  25-55,  paragraph  1- 
512c.  Except  for  medical  quality 
assurance  records  exempt  from 
disclosure  by  10  U.S.C.  records 
protected  by  the  Privacy  Act  of  1974, 
records  within  a  category  for  which 
withholding  of  the  record  is 
discretionary  (AR  25-55,  paragraph  3- 
101)  may  be  released  to  a  claimant  or 
his  or  her  attorney,  if  no  legitimate 
purpose  exists  for  withholding  it. 

{3j  When  it  is  determined  that  exempt 
information  should  not  be  released,  the 
request  will  be  forwarded  to  USARCS. 
For  requests  processed  only  under  the 
FOLA,  the  commander.  USARCS.  may 
deny  release  of  the  records,  acting  on 
behalf  of  TJAG,  the  initial  denial 
authority.  The  commander,  USARCS 
will  forward  to  TJAG  all  requests 
processed  under  the  FOLA  and  PA. 
TJAG  is  the  initial  denial  authority  for 
PA  requests  (AR  340-21,  paragraph  1- 
7i). 

(c)  Claims  assistance.  The  foregoing 
prohibitions  do  not  apply  to  information 
and  assistance  provided  in  the 
performance  of  official  duty.  Any 
person  who  indicates  a  desire  to  file  a 
claim  against  the  United  States 
cognizable  under  one  of  the  chapters  of 
this  regulation  will  be  instructed 


concerning  the  procedure  to  follow.  The 
claimant  will  be  furnished  claim  forms 
and,  when  necessary,  will  be  assisted  in 
completing  claim  forms  and  assembling 
evidence.  He  or  she  will  not  be  assisted 
in  determining  what  amount  to  claim.  In 
the  vicinity  of  a  field  exercise, 
maneuver,  or  disaster,  information  may 
be  disseminated  concerning  the  right  to 
present  claims,  the  procedure  to  be 
followed,  and  the  names  and  location  of 
claims  officers  and  engineer  repair 
teams.  When  the  government  of  a 
foreign  country  in  which  U.S.  Armed 
Forces  are  stationed  has  assumed 
responsibility  for  the  settlement  of 
certain  claims  against  the  United  States, 
officials  of  that  country  will  be 
furnished  pertinent  information  and 
evidence  so  far  as  security 
considerations  permit. 

§  536.11     Single-service  claims 
responsibility  (DODD  5515.8). 

(a)  Statutes  and  agreements.  DOD  has 
assigned  single-service  responsibility  for 
the  settlement  of  claims  in  certain 
countries  under  the  following  statutes 
and  agreements: 

(1)  FCA  (10  U.S.C.  2734);  DODD 
5515.3,  Settlement  of  Claims  under  10 
U.S.C.  2733  and  2734. 

(2)  MCA  (10  U.S.C.  2733);  DODD 
5515.3.  Settlement  of  Claims  under  10 
U.S.C.  2733  and  2734. 

(3)  10  U.S.C.  2734a  and  2734b,  pro 
rata  cost-sharing  of  claims  pursuant  to 
international  agreements. 

(4)  NATO  SOFA  (4  UST  1792.  TIAS 
2846)  and  other  similar  agreements. 

(5)  Act  of  September  25,  1962  (42 
U.S.C.  2651-2653),  Claims  for 
Reimbursement  for  Medical  Care 
Furnished  by  the  United  States. 

(6)  10  U.S.C.  2737,  claims  not 
cognizable  under  any  other  provision  of 
law. 

(7)  The  Federal  Claims  Collection  Act 
(31  U.S.C.  3711-3719),  as  implemented 
bv  DODD  7045.13;  the  Act  of  June  10. 
1921  (31  U.S.C.  71),  claims  and 
demands  by  the  Government  of  the 
United  States. 

(8)  10  U.S.C.  2736,  Advance 
Payments. 

fb)  Specified  foreign  countries. 
Responsibility  for  the  settlement  of 
claims  cognizable  under  the  laws  listed 
above  in  the  following  countries  has 
been  assigned  to  military  departments 
as  indicated  below: 

(1)  Department  of  the  Army:  Austria, 
Belgium.  El  Salvador,  France,  Federal 
Republic  of  Germany,  Grenada, 
Honduras,  and  Korea,  the  Marshall 
Islands  and  Switzerland. 

(2)  Department  of  the  Navy:  Bahrain, 
Iceland,  Israel,  Italy,  Portugal,  and 
Tunisia. 
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(i)  Dfpartmont  of  the  Air  Fort:e: 
.^ustr.^lia.  Azores,  Canada.  Cyprus, 
Denmark,  Egypt,  Greece,  India.  Israel, 
lapan.  Luxembourg.  Morocxo.  Nepal. 
The  Netherlands.  Norvvav,  Oman, 
Pakistan.  Saudi  Arabia,  Spain,  Turkey, 
United  Kingdom. 

(4)  Except  when  they  arise  in 
countries  for  which  single-service 
responsibility  is  a.ssigned  in  paragraphs 
(b)  (1),  (2).  an(i  (3)  of  this  section,  single- 
service  claims  responsibility  for  claims 
involving,  or  generated  by  the  U.S. 
Central  Command  or  units  assigned  or 
attached  thereto,  is  assigned  to  the 
Department  of  ihe  Air  Force.  The 
addresses  of  United  States  sending  State 
offices  and  single-service  offices  are 
contained  in  DA  Pam  27-162.  figure 
7-1. 

(c)  When  claims  responsibility  has  not 
been  assigned.  On  an  interim  basis  prior 
to  receiving  confirmation  and  approval 
from  the  appropriate  office  in  IX3D.  the 
appropriate  unified  commander  may. 
when  neces.sary  to  implement 
.contingency  plans,  assign  single-service 
responsibility  for  processing  claims  in 
countries  where  such  assignment  has 
not  already  been  made. 

§506  12     Cross- servicing  of  claims  (DODD 
5515.3). 

(a)  Where  another  mililary 
department  has  single-senice  claims 
responsibility.  Claims,  claims  by  and 
•against  the  United  States  resuhing  from 
Army  activities  or  caused  by  members 
or  employees  of  the  DA  in  a  country 
where  another  department  has  been 
assigned  single-service  claims 
responsibility  will  be  investigated  by 
the  Army  and  referred  to  that 
department  for  settlement. 

(h)  Where  claims  responsibility  has 
not  been  assigned.  Claims,  claims 
cognizable  under  the  FCA  or  the  MCA 
generated  by  another  military 
department  in  a  foreign  coun1r\-  where 
single-service  claims  responsibility  has 
not  been  assigned  may.  upon  request  of 
the  department  concerned,  be  settled  by 
the  Army.  Conversely,  Army  claims 
may.  in  appropriate  cases,  be  referred  to 
another  department  for  settlement. 

(l)  Claims  generated  by  the  Coast 
Guard.  Claims  resulting  from  activities, 
or  generated  bv  members  or  employees, 
of  the  Coast  Guard  while  operating  as  a 
service  of  the  Department  of 
Transportation  may,  upon  request,  be 
settled  under  this  regulation  by  a  foreign 
c'aims  commission  appointed  as 
authorized  herein,  but  will  be  paid  from 
r.pprcpriations  of  the  Coast  Guard  (10 
U  S.C.  2734(g)  and  2734a(c)). 


Subpart  B — Investigation  and 
Processing  of  Claims 

Investigation 

§  536.1 3    Importance  of  the  claims 
investigation. 

Because  evidence  developed  during 
an  investigation  provides  the  basis  for 
every  subsequent  step  in  the 
administrative  settlement  of  a  claim  or 
the  defense  of  a  lawsuit,  a  prompt  and 
thorough  investigation  will  be 
conducted  on  all  potential  and  actual 
claims  for  or  against  the  government. 
Adverse  as  well  as  favorable 
information  must  be  collected  and 
recorded  and  the  legal  and  factual 
findings  of  the  claims  JA/attorney  must 
be  preserved  in  the  format  specified  in 
§536.22. 

§  536.1 4    Reasons  for  investigation. 

(a)  The  investigation  is  performed  to 
ascertain  the  facts  of  an  incident.  Which 
facts  are  relevant  will  often  depend  on 
the  law  and  regulations  applicable  to 
the  conduct  of  the  parties  involved,  but 
as  general  guidance,  the  investigation 
should  develop  definitive  answers  to 
such  questions  as  "When,"  "Where," 
"Who,"  "What,"  and  "How."  Generally, 
the  time,  place,  persons,  and 
circumstances  involved  in  an  incident 
may  be  established  by  a  simple  report, 
but  the  cause  and  the  resulting  damage 
may  require  extensive  effort  to  obtain  all 
the  pertinent  facts. 

(bj  The  object  of  the  investigation  is 
to  gather,  with  the  least  possible  delay, 
the  best  available  evidence  without 
accumulating  excessive  evidence 
concerning  any  particular  fact.  The 
claimant  is  often  an  excellent  source  of 
such  information  and  should  be 
contacted  early  in  the  investigation.  The 
investigative  file  should  include 
medical  records,  witness  interviews, 
photographs,  and  expert  opinions. 

§535.15    Immediate  investigation 
requirement 

(a)  Immediate  investigation  of  an 
incident  is  required  when — 

(1)  Property  other  than  Government 
property  is  damaged,  lost,  or  destroyed. 
Damage  resulting  directly  or  indirectly 
from  combat  need  only  be  investigated 
to  the  exient  necessary  to  confirm  that 
the  combat  exclusion  of  the  appropriate 
statute  is  applicable. 

(2)  Government  property  is  damaged, 
lost,  or  destroyed  under  circumstances 
that  may  give  rise  to  a  claim  in  favor  of 
the  Government  under  subpart  N. 

(3)  The  incident  results  in  injury  to  or 
death  of,  any  civilian  other  than  to  a 
civilian  of  the  Army  while  in 
performance  of  duty,  an  employee  of  the 
United  States  or  its  instrumentalities 


while  acting  within  the  scope  of  their 
emplov-ment.  For  deaths  or  injuries 
resulting  directly  or  indirectly  from 
combat  activities  of  our  forces,  the 
investigation  merely  has  to  develop 
sufficient  information  to  verify  that  the 
combat  exception  of  the  appropriate 
claims  statute  is  applicable. 

(4)  A  claim  is  made. 

'{5)  Investigation  is  requested  by 
another  armed  service  of  the  United 
States. 

(6)  A  member  of  the  uniformed 
services,  a  dependent,  or  any  other 
person  who  is  eligible  for  medical  care 
at  Army  medical  treatment  facilities  is 
injured  under  circumstances  that  permit 
recovery  of  the  cost  of  hospital  and 
medicai  care  under  subpart  N. 

(7)  An  incident  occurs  in  CONUS 
involving  foreign  nationals  who  are 
members  of  a  foreign  military  force  or 
civilian  components  of  parties  to  the 
Agreement  Regarding  the  Status  of 
Forces  of  Parties  to  the  North  Atlantic 
Treaty,  resulting  in  personal  injury, 
death,  or  property  damage  (subpart  G). 

(8)  A  patient,  other  than  potential 
claimants  excluded  by  §  536.51(j), 
§  536.75  (r)  through  (t)  and  §  536.95, 
while  under  treatment  by  the  Army 
Medical  Service,  dies,  is  injured,  or 
otherwise  disabled  physically,  mentally, 
or  emotionally  due  to — 

(i)  A  medical  or  surgical  accident;  or 
(ii)  Care  that  does  not  meet  standards 

for  non-Government  facilities  similar  to 

the  Armv  facility  providing  the  care;  or 
(iii)  Ah  incident  that  could  give  rise 

to  a  claim  against  the  United  States 

under  this  regulation;  or 

(9)  Competent  authority  so  directs, 
fb)  Investigation  by  a  claims  officer  is 

required  when  the  situation  or 
consequences  described  in  paragraphs 
(a)  (1)  through  (4),  and  (a)(9)  of  this 
section  arise  from  activities  of  the 
ARNG  or  its  personnel. 

(c)  Claims  arising  out  of  situations 
that  may  be  e.xpected  to  generate  a 
substantial  number  of  claims  in  a  short 
period  of  time  and  are  properly 
cognizable  for  settlement  under  this 
regulation  (such  as  maneuvers  or  other 
special  operations,  emergencies,  civil 
disturbances,  aircraft  and  missile 
accidents,  or  disasters)  will  be 
investigated  in  accordance  with 
procedures  set  forth  herein  by  the 
claims  office  responsible  for  the  area  in 
which  the  incident  occurred.  No  claim 
arising  out  of  such  an  emergency 
situation  will  be  paid  until  the 
concurrence  of  the  Commander, 
USARCS  has  been  obtained.  (See 
§536.8(c)(4)(iii). 

(d)  Where  an  accident  occurs  that 
could  only  result  in  a  claim  against  the 
United  States  that  is  not  payable 
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because  of  the  incident  to  service  rule, 
for  example,  barred  by  the  Feres 
Doctrine,  or  the  Federal  Employees' 
Compensation  Act  (FEQA),  or  the 
Longshoremen's  and  Harborworkers 
Compensation  Act  (LHVVCA),  the 
investigation  may  be  limited  to  that 
necessary  to  make  such  a  determination. 
However,  claims  officials  will  ensure 
that  the  appropriate  commander  or 
organization  safety  office  is  aware  of  the 
incident  so  that  measures  to  avoid  a 
recurrence  can  be  pursued. 

§536.16    Ur»it  claims  officers. 

(a)  Commanders'  responsibility. 
Commanders  and  heads  of  DA  and  DOD 
components  whose  personnel, 
equipment  or  operations  are  involved  in 
an  incident  giving  rise  to  a  potential  or 
actual  claim  for  or  against  the 
government  (see  §  536.15(a).  wUl 
appoint  a  commissioned  officer,  a 
warrant  officer  or  a  qualified  civilian 
employee  to  conduct  an  initial  factual 
investigation  of  the  incident. 

(1)  Installation  commanders,  brigade 
commanders,  commanders  of  separate 
battalions,  state  ARNG  Adjutant 
Generals  and  other  commanders  whose 
operations  may  generate  a  significant 
number  of  claims  should  consider 
appointing  a  claims  officer  on  standing 
orders  to  facilitate  training  and 
coordination  with  the  claims  JA/ 
attorney  supporting  the  unit. 

(2)  Senior  noncommissioned  officers 
(E6  thru  E9)  may  be  appointed  as 
a.ssistant  claims  officers  to  perform 
duties  under  the  supervision  of  a  claims 
officer. 

(3)  Claims  officer  appointment  orders 
should  designate  the  claims  JA/aftomey 
who  supports  the  unit  as  thf»  claims 
officer's  iega!  advisor.  T.^e  orders  will 
direct  the  claims  officer  to  seek 
guidance  from  the  claims  JA/attomey  at 
the  outset  of  the  investigation  and 
before  completion  of  the  investigation 
whenever  the  potential  value  of  the 
claim  is  in  excess  of  $15,000  or  an 
actual  claim  in  excess  of  that  amoujit 
has  been  filed. 

(4)  The  scope  and  duration  of  the 
investigation  will  depend  on  the 
severity  and  complexity  of  the  incident 
and  may  range  from  merely  obtaining 
investigation  reports  already  prepared 
by  police  and  other  investigators  to  a 
formal  investigation  by  a  board  of 
officers  under  the  provisions  of  chapter 
5.  AR  15-6.  In  addition  to  the 
provisions  of  this  chapter,  claims 
officers  will  follow  the  guidance  in 
Chapter  5,  DA  PAM  27-162  and  the 
advice  of  the  claims  JA/attomey  listed 
as  their  advisor. 

(5)  Unit  daims  officers,  in  addition  to 
making  a  report  of  investigation  as 


specified  in  §  536.16(c),  will  account  for 
and  presene  all  available  evidence  for 
use  in  future  litigation.  Evidence  will  be 
retained  until  released  by  the  claims  JA/ 
attorney.  Therefore,  the  claims  officer 
will  consult  with  the  claims  J.Vattomey 
before  disposal,  destruction  or  repair  of 
damaged  property  or  other  evidence. 
The  claims  officer  will  also  act  as  the 
claims  JA/attomey's  point  of  contact  for 
support  and  assistance  from  the  unit. 

(6)  Claims  officers  must  coordinate 
their  work  with  concurrent  criminal  and 
safety  investigations,  which  have 
priority  within  DA  for  access  to  accident 
sites  and  witnesses  (see  paragraph  l^d. 
AR  15-6  and  paragraphs  4-8a(2),  5- 
la(l)  and  5-4  AR  385-10).  To  tJie 
greatest  extent  possible  claims  officers 
should  take  advantage  of  the  work 
already  done  on  these  other 
investigations  (see  §  536.19  of  this  part). 
Although  there  are  limits  on  the 
information  safety  personnel  can  release 
to  claims  officers,  some  of  the 
information  in  safety  reports  can  be 
relea.sed  (see  paragraphs  1-10  and  5-6. 
AR  385-40). 

(b)  Report  of  claims  officer — (1) 
Format.  The  claims  officer  will  prepare 
a  written  report  of  investigation  on  DA 
Form  1208  (Report  of  Claims  Officer), 
except  that  no  recommendation  on 
disposition  of  prospective  claims  will  be 
entered  in  block  11.  Where  a  formal 
investigation  is  conducted  in 
accordance  with  the  procedures  in 
chapter  5,  AR  15-6,  the  report  may  be 
submitted  on  DA  Form  1574  (Report  of 
Proceedings  by  Investigating  Officer/ 
Board  of  Officers).  If  the  claims  officer 
does  not  feel  either  form  is  appropriate, 
the  claims  JA/altorney  advising  the 
claims  officer  will  be  consulted  for 
guidance. 

(2)  Processing.  The  report  should 
normally  be  completed  and  submitted  to 
the  appointing  authority  within  60  days 
of  the  accident/incident.  If  a  final  report 
will  not  be  completed  within  that  time 
one  or  more  interim  reports  may  be 
required  by  the  commander  or  claims 
JA/attomey.  The  appointing  authority 
will  either  return  the  report  for  further 
investigation  or.  if  satisfied  that  it  is  as 
complete  as  possible  given  the 
information  available,  forward  one  copy 
of  the  report  to  the  appropriate  claims 
office  with  or  without  comment. 

(3)  Content.  The  report  will  contain 
findings  of  fact  concerning  the  incident, 
to  include  the  circumstances  leading  to 
the  incident  (e.g.  training  and 
experience  of  Army  personnel  involved) 
and  the  resulting  property  damage  and/ 
or  injuries.  These  findings  should  be 
based  on  the  evidence  reasonably 
available  within  the  time  available  for 
completion  of  the  report.  See  chapter  5. 


DA  PAM  27-162  for  guidance  on  the 
information  needed  in  the  most 
common  types  of  claims  incidents. 

(4)  Limits  on  findings.  The  unit 
claims  officers  will  not  make  findings 
conceming  questions  of  liability  or 
attempt  to  assess  a  dollar  value  on 
personal  injuries.  The  findings  should 
merely  state  t>je  facts  (who.  what, 
where,  when,  and  how).  While  a  clear 
and  complete  statement  of  the  facts  will 
often  make  it  clear  who  is  responsible 
for  the  damage  or  injury,  the 
determination  of  legal  liability  and  the 
appropriate  amount  of  compensation  is 
the  responsibility  of  the  claims  JA/ 
attorney  or  the  courts. 

(5)  Use  and  release  of  inforination. 
The  report  of  this  initial  investigation 
may  \)e  used  in  conjunction  with  any 
adininistrative  or  legal  action  within 
DOD.  such  as  line  of  duty 
investigations,  reports  of  surveys, 
disciplinary  actions  under  the  Uniform 
Code  of  Military  Justice  or  civilian 
personnel  regulations,  contract  actions, 
or  the  collateral  investigation  of  an 
Army  accident  required  by  paragraph  1- 
7c.  AR  385^0.  It  may  also  be  used  by 
the  commander  or  the  unit's  safety 
officers  as  the  basis  for  their  safety 
report  (DA  Form  285  and  285-1)  when 

a  centralized  accident  investigation  or 
separate  safety  investigation  is  not 
conducted.  It  may  be  released  to  the 
public,  to  law  enforcement  personnel, 
state  and  federal  regulatory  agencies  and 
other  non-DOD  entities  subject  to  the 
provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 

(6)  Disposition  of  reports.  The  claims 
processing  office  or  area  claims  office 
having  jurisdiction  the  type  of  claim 
involved  will  retain  the  claims  officer's 
report  until  a  claim  is  received  or  until 
six  months  after  the  time  for  filing  a 
claim  is  past.  If  no  claim  is  filed  within 
the  statutory  limit,  the  report  will  be 
disposed  of  as  an  organizational  record 
in  accordance  with  AR  25—400-2. 

(c)  If  an  incident  occurs,  or  a  claim  is 
filed,  in  a  foreign  country  where  no 
appropriate  commander  is  located, 
investigative  assistance  may  he  sought 
from  the  Defense  Attache  or  the  Military 
Assistance  and  Advisory  Group 

(MA  AG).  Lncidents  involving  Attache  or 
MAAG  personnel,  and  claims  arising 
from  their  activities,  will  be  investigated 
in  arx:ordance  with  DIAM  100- IB. 
volume  1,  section  T,  chapter  1.  or  AR 
175.  chapter  6.  as  appropriate. 

(d)  Under  the  provisions  of  DODD 
5515.9  the  Commander.  USARCS.  or 
designee,  may  request  assistance  fro'ii 
DOD  components  whose  personnel  arc 
involved  in  incidents  generating  claims 
in  the  investigation  of  such  claims,  and 
may  appoint  DOD  personnel  as  claims 
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officers  for  the  purpose  of  conducting 
such  investigations. 

§536.17    Claims  Office  responsibility. 

(a)  The  claims  lA/attomey  receiving 
notice  of  an  incident  requiring 
investigation  will  immediately  refer  it  to 
the  appropriate  claims  officer  and  will 
notify,  the  Commander,  US.ARCS  of  all 
major  incidents  involving  serious  injury 
or  death,  or  where  non  Federal  property 
damage  exceeds  525,000.  In  some  cases 
the  claims  JA/attomey  assigned  to  the 
case  may  decide  that  a  unit  claims 
officer  investigation  is  not  necessary 
and  waive  the  requirement. 

(b)  The  heads  of  area  claims  offices 
and  the  chiefs  of  command  claims 
serv  ices  are  responsible  for  ensuring 
that  a  prompt  and  thorough  claims 
investigation  is  conducted  of  all  claims 
for  or  against  the  Army  arising  in  their 
area  before  they  take  or  recommend 
final  action  on  a  claim.  The 
investigation  of  incidents  and  claims 
arising  out  of  the  activities  of  the  Corps 
of  Engineers  (COE)  is  the  responsibility 
of  the  appropriate  COE  district  or 
division  Counsel.  On  claims  in  excess  of 
525,000,  the  claims  JA/attorney  assigned 
to  the  case  should  consult  with  the 
action  officer  at  USARCS  on  the  extent 
of  the  investigation  (see  §5.36.21). 

(c)  The  initial  investigation  by  the 
unit  claims  officer  is  supposed  to  be 
completed  promptly  after  the  accident 
and  may  not  be  sufficient  for  final 
resolution  of  the  claim.  The  unit's 
investigation  will  often  be  completed 
before  a  formal  claim  is  filed  and  before 
all  information  about  the  full  extent  of 
the  damages  is  available.  An  interview 
of  the  claimant  may  not  have  been 
possible  or  advisable.  New  information 
submitted  with  the  claim  may  require 
further  investigation.  The  more 
extensive  investigation  usually  required 
for  final  action  on  a  claims  will  often 
require  the  u.se  of  not  just  unit  claims 
officers  but  also  claims  JA's/attomeys 
and  investigators  within  the  area  claims 
office,  experts  within  and  from  outside 
UOD  and  personnel  from  USARCS. 

§536.19    Transfer  of  responsibility. 

(a)  Transfer  of  responsibility  is 
authorized  when  the  investigation  may 
be  more  practicably  conducted  or 
completed  by  the  claims  officer  of 
another  installation  or  unit.  When  two 
or  more  commands  are  involved,  the 
common  superior  commander  or  the 
Commander,  USARCS  will  decide  who 
will  conduct  the  investigation.  The 
commanding  officer  whose  personnel  or 
equipment  is  involved  will  furnish  to 
the  authority  responsible  for  conducting 
the  investigation  all  available 
information  concerning  the  incident. 


(b)  Transfer  will  be  accomplished  by 
direct  transmittal  of  a  report  of  the 
incident  in  writing,  with  all  available 
evidence  (or  orally,  later  confirmed  in 
writing). 

(c)  When  more  than  one  Federal 
agency  is  or  may  be  involved,  the  claims 
office  receiving  the  claim  will  contact, 
at  the  field  level,  all  other  affected 
agencies  in  order  to  obtain  the 
designation  of  a  single  agency  to 
investigate  and  determine  the  merits  of 
the  claim.  If  such  a  designation  cannot 
be  agreed  upon,  USARCS  will  be 
notified  in  order  to  attempt  to  resolve 
the  matter  at  agency  level  or  to  request 
the  Department  of  Justice  to  make  a 
designation.  If  the  DA  is  the  designated 
agency,  the  claimant  will  be  notified  to 
correspond  only  with  the  DA.  This  is 
not  to  be  construed  to  preclude 
assistance  in  the  investigation  from 
other  Federal  agencies. 

(d)  If  a  claim  is  received  that  arises 
solely  out  of  the  activities  of  another 
Federal  agency,  the  claim  will  be 
transferred  to  such  agency  and  the 
claimant  notified  of  such  transfer.  If  the 
appropriate  agency  cannot  be  identified, 
the  claim  will  be  returned  to  the 
claimant  infonning  him  or  her  of  this 
fact. 

(e)  When  an  incident  occurs  where 
the  Army  has  no  unit  or  installation 
conveniently  located  for  conducting  an 
investigation,  but  another  U.S.  military 
department  does  have  an  installation  or 
unit  in  the  vicinity,  the  responsible 
officer  may  request  the  commanding 
officer  or  commander  of  any 
organization  of  another  U.S.  military 
department  to  conduct  or  assist  in  the 
investigation.  Similar  requests  from 
another  military  department  will  be 
honored  if  possible. 

§  536. 1 9    Investigative  procedures. 

(a)  General.  A  claims  investigator  will 
be  guided  by  policies,  procedures,  and 
guidance  set  forth  in  DA  Pam  27-162  or 
furnished  by  the  Commander,  USARCS. 
For  other  than  routine  incidents, 
guidance  should  be  obtained  from  the 
claims  approval  or  settlement  authority 
who  will  have  jurisdiction  based  on  the 
probable  value  of  the  largest  single 
claim  arising  from  the  incident.  The 
extent  and  nature  of  the  investigation 
should  be  guided  by  the  specific 
requirement  of  the  situation.  If  it  is 
considered  in  the  best  interest  of  the 
Government,  the  Commander,  USARCS. 
or  the  chief  of  a  command  claims 
service,  may  grant  authority  to  deviate 
from  the  specific  requirements 
contained  in  this  regulation  in  a 
particular  investigation,  except  as  to 
procedures  that  are  based  on  statute  or 
have  the  force  of  law. 


(b)  Information  from  other 
investigations.  (1)  The  investigator 
should  obtain  a  copy  of  the  report  of  any 
prior  investigation  that  was  made  for 
purposes  other  than  claims;  for 
example — 

(i)  Police  reports. 

(ii)  Line  of  duty  reports. 

(iii)  AR  15-6  investigations. 

(iv)  Reports  of  survey. 

(v)  IG  investigations. 

(vi)  Safety  investigations. 

(vii)  Government  contractor 
investigations. 

(viii)  Investigations  by  other 
governmental  agencies  such  as  National 
Transportation  Safety  Board;  Food  and 
Drug  Administration;  Center  for  Disease 
Control;  Bureau  of  Alcohol,  Tobacco, 
and  Firearm.s;  and  Consumer  Product 
Safety  Commission. 

(2) While  such  an  investigation  may 
not  be  adequate  for  claims  and  litigation 
purposes,  it  may  contain  evidence  and 
leads  of  value  to  the  investigator.  If  the 
report  of  the  prior  investigation  contains 
diagrams,  photographs,  or  witness 
statements,  it  is  not  necessary  for  the 
investigator  to  cover  the  same  ground. 
Copies  of  such  items  may  be  made  and 
included  in  the  claims  investigation. 
Generally,  however,  it  will  be  necessary 
for  the  investigator  to  obtain  more 
complete  statements  from  witnesses. 
This  is  especially  true  for  statements  in 
medical  quality  assurance  reports  and 
reports  of  Army  accidents  prepared  by 
Army  safety  personnel,  as  there  are 
regulatory-  restrictions  on  the  use  of 
these  statements  in  connection  with 
claims  and  litigation. 

(3)  When  military  records  fail  to 
confirm  the  occurrence  of  a  traffic 
accident  upon  which  a  claim  is  based, 
or  substantial  doubt  arises  regarding  the 
nature  or  extent  of  the  actual  damages 
or  injuries  allegedly  sustained,  claims 
authorities  should  contact  the  Bureau  of 
Motor  Vehicles  of  the  appropriate  State 
or  municipality  to  ascertain  whether  an 
accident  report  of  the  incident  is  a 
matter  of  record  and,  if  so,  a  copy  of 
such  report  should  be  obtained. 

(c)  Statements  of  witnesses.  Perhaps 
the  most  important  phase  of  an 
investigation  is  the  securing  of 
statements  from  available  witnesses, 
including  the  claimant  and  persons 
associated  with  him  or  her,  for  example, 
persons  riding  in  the  vehicle.  The 
claims  investigator  may  take  the 
unsworn  statements  of  a  witness  or  may, 
if  the  statement  is  satisfactory  for  claims 
purposes,  use  a  statement  secured  by 
another  investigator. 

(d)  Photographs  and  diagrams.  Claims 
investigators  should  have  cameras  and 
obtain  photographs  and  diagrams  to 
describe  the  scene  of  incidents  that  thev 
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investigate.  Photographs  and  drawings 
should  indicate  when  taken  or  made 
and  by  whom. 

(e)  Claims  requiring  information  of  a 
specialized  nature.  Depending  on  the 
nature  of  the  incident,  the  investigator 
must  decide  on  the  specialized  nature  of 
evidence  that  will  be  required.  In  this 
regard,  reference  should  be  made  to  DA 
Pam  27-162  wherein  specific  items  of 
information  and  documentation 
required  for  various  categories  of 
incidents  are  listed.  Sufficient 
documentation  of  property  losses  or 
damages  and  personal  injury  or  death 
should  be  obtained.  Technical  advice 
and  assistance  will  be  furnished  by 
other  DA  agencies  such  as  the  Tank  and 
Automotive  Command  or  the  Army 
Safety  Center  for  vehicular  accidents,  or 
the  Army  Aviation  Reser\'e  Board  and 
the  Corpus  Christi  Army  Depot  for 
aircraft  accidents. 

(f)  Completion  of  investigation.  Upon 
completion  of  the  investigation,  the 
investigator  must  carefully  review  the 
report  to  ascertain  whether  all  pertinent 
information  has  been  included  and 
inconsistencies  reconciled.  The  review 
should  take  into  consideration  the 
following  questions;  Is  the  report  of 
investigation  complete  enough  to  enable 
the  approving  authority  to  decide  how 
the  incident  occurred?  On  whom  does 
the  responsibility  for  the  incident  rest? 
What  is  the  extent  of  any  loss  or  damage 
suffered?  In  the  ordinary  case,  if  the 
investigator  has  included  in  the  report 
all  information  pertaining  to  the 
"what,"  "who,"  "where,"  "when,"  and 
"how"  of  the  occurrence,  the 
information  needed  by  those  who  must 
decide  the  claim  will  be  satisfied. 

Claims  Receipt  and  Disposition 

§  536.20    Presentation. 

(a)  Who  may  present.  (1)  A  claim  may 
be  presented  by  the  owner  of  the 
property,  or  in  the  owner's  name  by  a 
duly  authorized  agent  or  legal 
representative.  As  used  in  this 
regulation  an  owner  includes  the 
following: 

(i)  For  real  property.  The  mortgagor, 
or  the  mortgagee,  if  he  or  she  can 
maintain  a  cause  of  action  in  the  local 
courts  involving  a  tort  to  that  specific 
property.  When  notice  of  divided 
interests  in  real  property  is  received,  the 
claim  should,  if  feasible,  be  treated  as  a 
single  claim  or  a  release  from  all 
interests  must  be  obtained. 

(ii)  For  personal  property.  A  bailee. 
leasee,  mortgagee,  and  conditional 
vendor,  or  others  having  title  for 
purposes  of  security  only,  are  not  proper 
claimants  ujiless  specifically  authorized 
in  the  chapter  in  question.  If  more  than 


one  party  has  an  interest  in  the 
property,  all  must  join  in  the  claim  or 
a  release  from  all  interests  must  be 
obtained. 

(2)  A  claim  for  personal  injury  may  be 
presented  by  the  injured  person  or  by  a 
duly  authorized  agent  or  legal 
representative. 

(3)  A  claim  based  on  death  may  be 
presented  by  the  executcw  or 
administrator  of  the  deceased's  estate,  or 
by  any  person  determined  to  be  legally 
or  beneficially  entitled.  The  amount 
allowed  will,  to  the  extent  practicable, 
be  apportioned  among  the  beneficiaries 
in  accordance  with  the  law  applicable  to 
the  incident. 

(4)  A  claim  for  medical,  hospital,  or 
burial  expenses  may  be  presented  by 
any  person  who  by  reason  of  family 
relationship  has,  in  fact,  incurred  the 
expenses  for  which  the  claim  is  made. 
For  claims  cognizable  under  the 
provisions  of  the  FTCA,  see  subpart  D. 
(See  §  536.86  for  restrictions  on  damages 
allowable  in  claims  involving  death  or 
personal  injury  under  the  Act  of  9 
October  1962  (10  U.S.C.  2737).) 

(5)  A  claim  presented  by  an  agent  or 
legal  representative  will  be  made  in  the 
name  of  the  claimant  and  signed  by  the 
agent  or  legal  representative  showing 
his  or  her  title  or  capacity.  VVhere  a 
claim  is  presented  by  an  agent  or  legal 
representative — 

(i)  Written  evidence  of  the  authority 
of  the  agent  or  legal  representative  to 
act.  such  as  a  power  of  attorney,  is 
reouired.  or 

(ii)  Where  the  authority  is  conferred 
by  State  statute,  a  citation  to  that  statute 
is  required.  (See  DA  Pam  27-162,  app 
H,  section  I,  paragraph  14-2;  see  also 
§  536.21  for  additional  requirements 
relating  to  settlements.) 

(5)  A  claim  normc'ly  will  include  all 
damages  that  accrue  by  reason  of  the 
incident.  Where  the  same  claimant  has 
both  a  claim  for  damage  to  or  loss  of 
property  and  a  claim  for  personal  injury 
or  a  claim  based  on  death  arising  out  of 
the  same  incident,  each  of  the  foregoing 
or  any  combination  of  them  ordinarily 
represent  only  an  integral  part  of  a 
single  claim  or  r^use  of  action.  Under 
subparts  C  through  j  of  this  part,  a  single 
claimant  is  entitled  to  be  compensated 
only  one  time  for  all  damages  or  injuries 
arising  out  of  an  incident. 

(b)  Subrogation.  A  claim  may  be 
presented  by  the  subrogee  in  his  or  her 
owTi  name  if  authorized  by  the  law  of 
the  place  where  the  incident  giving  rise 
to  the  claim  occurred,  provided 
Subrogation  is  not  barred  hy  the  portion 
of  this  regulation  applicable  to  the  type 
of  claim  involved. 

(1)  The  claims  of  the  subrogor 
(insured)  and  subrogee  (insurer)  for 


damages  arising  out  of  the  same 
incident  constitute  separate  claims  and 
it  is  permissible  for  the  aggregate  of 
such  claims  to  exceed  the  monetary 
jurisdiction  of  the  approving  or 
settlement  authority. 

(2)  A  subrogor  and  a  subrogee  may  file 
a  claim  jointly  or  individually.  A  fully 
subrogated  claim  will  be  paid  only  to 
the  subrogee.  Whether  a  claim  is  fully 
subrogated  is  a  matter  to  be  determined 
by  local  law.  Some  jurisdictions  permit 
the  property  owner  to  file  for  property 
damage  even  though  he  or  she  has  been 
compensated  for  the  repairs  by  his  or 
her  insurer.  In  such  instances  a  release 
should  be  obtained  from  both  parties  in 
interest  or  be  released  by  both  of  them. 
The  approved  payment  in  a  joint  claim 
will  be  by  joint  check  that  will  be  sent 
to  the  subrogee  unless  both  parties 
specify  otherwise.  If  separate  claims  are 
filed,  payment  will  be  by  check  issued 
to  each  claimant  to  the  extent  of  his  or 
her  undisputed  interest. 

(3)  Where  a  claimant  has  made  an 
election  and  accepted  workmen's 
compensation  benefits,  both  statutory 
and  case  law  of  the  jurisdiction  should 
be  scrutinized  to  determine  to  what 
extent  the  claim  of  the  injured  party 
against  third  parties  has  been 
extinguished  by  acceptance  of 
compensation  benefits.  While  it  is 
infrequent  that  the  claim  is  fully 
extinguished  and  where  it  is  not,  the 
only  proper  party  claimant  is  the 
workmen's  compensation  carrier.  Even 
where  the  injured  party's  claim  has  not 
been  fully  extinguished,  most 
jurisdictions  provide  that  the 
compensation  insurance  carrier  has  a 
lien  on  any  recovery  from  the  third 
party  and  no  settlement  should  be 
reached  without  approval  by  the  carrier 
where  required  hy  local  law  (19 
American  Law  Reports  (ALR)  766, 
supplemented  bv  27  ALR  493,  37  ALR 
838,  67  ALR  249  88  ALR  665,  and  106 
ALR  1040).  Also  claims  from  the 
workmen's  compensation  carrier  as 
subrogee  or  otherwise  will  not  be 
considered  payable  where  the  United 
States  has  paid  the  premiums,  directly 
or  indirectly  for  the  workmen's 
compensation  insurance.  AppUcable 
contract  provisions  holding  the  United 
States  harmless  should  be  used. 

(4)  Whether  medical  payments  paid 
by  an  insurer  to  its  insured  can  be 
subrogated  depends  on  local  law.  Some 
jurisdictions  prohibit  these  claims  to  be 
submitted  by  the  insurer 
notwithstanding  a  contractual  provision 
providing  for  subrogation.  Therefore, 
local  law  should  be  researched  prior  to 
deciding  the  issue,  and  claims 
forwarded  to  higher  headquarters  for 
adjudication  should  contain  the  results 
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of  said  research.  Such  claims,  where 
prohibited  by  State  law.  will  also  be 
barred  bv  the  Antiassignment  Act.  (See 
paragraph  (c)  of  this  section.) 

(5)  Care  will  be  e.xercised  to  require 
insurance  disclosure  consistent  with  the 
type  of  incident  generating  the  claim. 
Every  claimant  will,  as  a  part  of  the 
claim,  make  a  written  disclosure 
concerning  insurance  coverage  as  to — 

(i)  The  name  and  address  of  every 
insurer: 

(ii)  The  kind  and  amount  of 
insurance; 

(iii)  Polic:v  number; 

(iv)  Whether  a  claim  has  been  or  will 
be  presented  to  an  insurer,  and  if  so,  the 
amount  of  such  claim;  and 

(v)  Whether  the  insurer  has  paid  the 
claim  in  whole  or  has  indicated 
payment  will  be  made. 

(vi)  Each  subrogee  must  substantiate 
his  or  her  interest  or  right  to  file  a  claim 
by  appropriate  documentary  evidence 
and  should  support  the  claim  as  to 
liability  and  measure  of  damages  in  the 
same  manner  as  required  of  any  other 
claimant.  Documentary  evidence  of 
payment  to  a  subrogor  does  not 
constitute  evidence  either  of  liability  of 
the  Government  or  of  the  amount  of 
damages.  Approving  and  settlement 
authorities  will  make  independent 
determinations  upon  the  evidence  of 
record  and  the  law. 

(vii)  Subrogated  claims  are  not 
cognizable  under  subparts  E.  J  or  K. 

(c)  Transfer  and  assignments.  (1) 
Except  as  they  occur  by  operation  of  law 
or  after  a  voucher  for  the  payment  has 
been  issued,  unless  within  the 
exceptions  set  forth  by  statute  (31  U.S.C 
3727  and  AR  37-107).  the  following  are 
null  and  void: 

(i)  Every  purported  transfer  or 
assignment  of  a  claim  against  the  United 
States,  or  of  any  part  of  or  interest  in  a 
claim,  whether  absolute  or  conditional. 

(ii)  Every  power  of  attorney  or  other 
purported  authority  to  receive  payment 
of  all  or  part  of  any  such  claim. 

(2)  The  purposes  of  the 
Antiassignment  Act  are  to  eliminate 
multiple  payment  of  claims,  to  cause  the 
United  States  to  deal  only  with  original 
parties,  and  to  prevent  persons  of 
influence  from  purchasing  claims 
against  the  United  States. 

(3)  In  general,  this  statute  prohibits 
voluntary  assignments  of  claims  with 
the  exception  of  transfers  or 
assignments  made  by  operation  of  law. 
The  operation  of  law  exception  has  been 
held  to  apply  to  claims  passing  to 
assignees  because  of  bankruptcy 
proceedings,  assignments  for  the  benefit 
of  creditors,  corporate  liquidations, 
consolidations  or  reorganizations,  and 
wh'-re  title  passes  by  operation  of  law  to 


heirs  or  legatees.  Subrogated  claims  that 
arise  under  a  statute  are  not  barred  by 
the  Antiassignment  Act.  For  example, 
subrogated  workmen's  compensation 
claims  are  cognizable  when  presented 
by  the  insurer, 

(4)  Subrogated  claims  that  arise 
pursuant  to  contractual  provisions  may 
be  paid  to  the  subrogee  if  the  subrogated 
claim  is  recognized  by  State  statute  or 
decision.  For  example,  an  insurer  under 
an  automobile  insurance  policy 
becomes  subrogated  to  the  rights  of  a 
claimant  upon  payment  of  a  property 
damage  claim.  Generally,  such 
subrogated  claims  are  authorized  by 
State  law  and  are  therefore  not  barred  by 
the  Antiassignment  Act. 

(5)  Before  claims  are  paid,  it  is 
necessary  to  determine  whether  there 
may  be  a  valid  subrogated  claim  under 
Federal  or  State  statute  or  subrogation 
contract  held  valid  by  State  law.  If  there 
may  be  a  valid  subrogated  claim 
forthcoming,  payment  should  be 
withheld  for  this  portion  of  the  claim. 

If  it  is  determined  that  claimant  is  the 
only  proper  party,  full  settlement  is 
authorized. 

(d)  Action  by  claimant — (1)  Form  of 
claim,  (i)  The  claimant  will  submit  his 
or  her  claim  using  authorized  official 
forms  whenever  practicable.  A  claim  is 
filed  only  when  the  vital  elements  (see 
Appendix  B  to  this  part)  have  been 
supplied  in  writing  by  a  person 
authorized  to  present  a  claim  (paragraph 
(a)  of  this  section)  unless  the  claim  is 
cognizable  under  a  chapter  that 
specifies  otherwise. 

(ii)  A  claim  may  be  amended  by  the 
claimant  at  any  time  prior  to  final 
agency  action  or  prior  to  the  exercise  of 
the  claimant's  option  under  28  U.S.C. 
2675(a). 

(2)  Signatures,  (i)  The  claim  and  all 
other  papers  should  be  signed  in  ink  by 
the  claimant  or  his  or  her  duly 
authorized  agent.  Such  signatures  will 
include  the  first  name,  middle  initial, 
and  surname.  A  married  woman  should 
sign  her  claim  in  her  given  name;  for 
example,  "Mary  A.  Doe." 

(ii)  Where  the  claimant  is  represented, 
the  supporting  evidence  required  by 
paragraph  (a)(5)  will  be  required  only  if 
the  claim  is  signed  by  the  agent  or  legal 
representative.  However,  in  all  cases  in 
which  a  claimant  is  represented,  the 
name  and  address  of  the  representative 
will  be  included  in  the  file  together  with 
copies  of  all  correspondence  and 
records  of  conversations  and  other 
contacts  maintained  and  included  in  the 
file.  Frequently,  these  records  are 
determinative  as  to  whether  the  statute 
of  limitations  has  been  tolled. 

(3)  Presentation.  The  claim  be 
presented  to  the  commanding  officer  of 


the  unit  involved;  the  legal  office  of  the 
nearest  Army  post,  camp,  or  station;  or 
other  military  e.stablishment  convenient 
to  the  claimant.  In  a  foreign  country 
where  no  appropriate  commander  is 
stationed,  the  claim  may  be  submitted  to 
any  attache  of  the  U.S.  Armed  Forces. 
(See  AR  1-75.)  Claims  arising  overseas 
which  are  cognizable  under  Article  VIII 
of  the  Agreement  Regarding  the  Status 
of  Forces  of  Parties  to  the  North  Atlantic 
Treaty,  Treaty  of  Mutual  Cooperation 
and  Security  Between  the  United  States 
of  America  and  Japan  Regarding 
Facilities  and  Areas  and  the  Status  of 
United  States  Armed  Forces  in  japan  or 
other  similar  treaty  or  agreement  are 
filed  with  designated  claims  officials  of 
the  receiving  State. 

(e)  Evidence  to  be  submitted  by 
claimant.  The  claimant  should  submit 
the  evidence  necessary  to  substantiate 
his  or  her  claim.  It  is  essential  that 
independent  evidence  be  submitted  that 
will  substantiate  the  correctness  of  the 
amount  claimed. 

(f)  Statute  of  limitations — (1)  General. 
Each  statute  available  to  the  DA  for  the 
administrative  settlement  of  claims, 
except  the  Maritime  Claims  Settlement 
Act  (10  U.S.C.  4802),  specifies  the  time 
during  which  the  right  to  file  a  claim 
must  be  exercised.  These  statutes  of 
limitations,  which  are  jurisdictional  in 
nature,  are  not  subject  to  waiver  unless 
the  statute  expressly  provides  for 
waiver.  Specific  information  concerning 
the  period  for  filing  under  each  statute 
is  contained  in  the  appropriate 
implementing  chapter  of  this  regulation. 

(2)  When  a  claim  accrues.  A  claim 
accrues  on  the  date  on  which  the 
alleged  wrongful  act  or  omission  results 
in  an  actionable  injury  or  damage  to  the 
claimant  or  his  or  her  decedent. 
Exceptions  to  this  general  rule  m.ay  exist 
where  the  claimant  does  not  know  of 
the  injury  or  damage,  or  does  not  know 
the  oeuse  of  injury  or  damage.  In  those 
cases,  the  claim  accrues  when  the 
injured  party,  or  someone  acting  on  his 
or  her  behalf,  knows  or  should  know 
about  both  the  existence  and  cause  of 
the  injury.  However,  this  exception  does 
not  apply  when,  at  a  later  time,  he  or 
she  discovers  that  the  acts  inflicting  the 
injury  may  constitute  medical 
malpractice.  (See  United  States  v. 
Kubrick,  444  U.S.  111.  100  S.  Ct.  352 
(1979).)  The  discovery  rule  is  not 
limited  to  medical  malpractice  claims:  it 
has  been  applied  to  diverse  situations 
involving  violent  death,  chemical  and 
atomic  testing,  and  erosion  and 
hazardous  work  environment.  In  claims 
for  indemnity  or  contribution  against 
the  United  States,  the  accrual  date  is  the 
time  of  payment  for  which  indemnity  is 
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sought  or  on  which  contribution  is 
based. 

(3)  Effect  of  infancy,  incompetency,  or 
the  filing  of  suit.  The  statute  of 
hmitations  for  administrative  claims  is 
not  tolled  by  infancy  or  incompetency. 
Likewise,  the  statute  of  limitations  is 
not  tolled  for  purposes  of  filing  an 
administrative  claim  by  filing  of  a  suit 
based  upon  the  same  incident  in  a 
Federal,  State,  or  local  court  against  the 
United  States  or  other  parties.  (For  the 
effect  of  filing  an  administrative  claim 
with  an  agency  other  than  the  Armv,  see 
§  536.53(b),  §  536.77  (b)  and  (c)  and' 
§536.102) 

(4)  Amendment  of  claims.  A  claim 
may  be  amended  by  the  claimant  at  any 
time  prior  to  final  agency  action  or  prior 
to  the  exercise  of  the  claimant's  option 
under  28  U.S.C.  2675(a).  A  claim  may  be 
amended  by  changing  the  amount,  the 
bases  of  liability,  or  elements  of 
damages  concerning  the  same  incident. 
Parties  may  be  added  only  if  the 
additional  party  could  have  filed  a  joint 
claim  initially  as  in  paragraph  (a)(1)  of 
this  section.  If  the  additional  party  had 

a  separate  cause  of  action,  his  or  her 
claim  may  not  be  treated  as  an 
amendment  but  only  as  a  separate  claim 
and  is  thus  barred  if  the  statute  of 
limitations  has  run.  For  exam.ple,  if  a 
claim  is  timely  filed  on  behalf  of  a 
minor  for  personal  injuries,  a 
subsequent  claim  by  a  parent  for  loss  of 
services  is  considered  a  separate  claim 
and  is  barred  if  it  is  not  filed  prior  to 
the  nmning  of  the  statute  of  limitations. 
Another  example  is  where  a  separate 
claim  is  filed  for  loss  of  services  or 
consortium  by  a  spouse  arising  out  of 
injuries  to  the  husband  or  wife  of  the 
claimant.  On  the  other  hand,  if  a  claim 
is  timely  filed  by  an  insured  for  the 
deductible  portion  of  his  or  her  property 
damage,  a  subsequent  claim  by  ihe 
insurer  based  on  payment  of  property 
damage  to  its  insured  may  be  filed  as  an 
amendment  even  though  the  statute  of 
limitations  has  run,  unless  final  action 
has  been  taken  on  the  insured's  claim. 

(5)  Date  of  receipt  stops  the  running 
of  the  statute.  In  computing  the  time  to 
determine  whether  the  period  of 
Umitation  has  expired,  exclude  the  first 
day  and  include  the  last  day,  except 
when  it  falls  on  a  nonworkday  such  as 
Saturday,  Sunday,  or  a  legal  holiday,  in 
which  case  it  is  to  be  extended  to  the 
next  workday. 

§  536.21    Disposition  of  claims. 

(a)  General.  When  a  claim  is  received, 
the  date  and  the  designation  of  the 
receiving  command  or  office  will  be 
stamped  or  otherwise  noted  on  all 
copies.  If  the  receiving  command  or 
office  is  not  responsible  for  the 


investigation,  the  claim  will  be 
transmitted  to  the  claims  office  of  the 
command  or  installation  concerned. 

(b)  By  the  command  concerned. 
Following  completion  of  the  claims 
investigation,  the  command  claims 
service  or  claims  office  responsible  for 
the  claim  may  take  the  following  actions 
on  all  claims  other  than  those  on  for 
which  USARCS  has  exclusive 
jurisdiction  (see  §  536.21(c)). 

(1)  If  the  claim  is  of  a  type  and 
amount  within  the  jurisdiction  of  the 
claims  office  of  the  command  concerned 
and  the  claim  is  meritorious  in  the 
amount  claimed,  it  will  be  approved 
and  paid. 

(2)  If  a  claim  in  an  amount  in  excess 
of  the  monetary  jurisdiction  of  the 
claims  office  is  meritorious  in  a  lesser 
amount  within  its  jurisdiction,  the  claim 
may  be  approved  for  payment  provided 
the  amount  offered  is  accepted  by  the 
claimant  in  settlement  of  the  claim. 

(3)  If  the  claim  is  not  of  a  type  within 
the  jurisdiction  of  the  claims  office,  or 
if  the  claimant  will  not  accept  an 
amount  within  its  jurisdiction,  the  claim 
with  supporting  papers  and  a 
recommendation  for  appropriate  action 
will  be  forwarded  to  the  next  higher 
claims  authority.  Any  personnel  claim 
forwarded  to  a  higher  authority  for 
settlement  will  be  accompanied  by  a 
memorandum  of  opinion.  Prior  to 
forwarding  any  tort  claim,  the  USARCS 
AAO  must  be  consulted  and  a  joint 
decision  reached  on  whether  a 
memorandum  of  opinion  must  be 
submitted. 

(4)  If  the  claim  is  determined  to  be  not 
meritorious,  it  will  be  disapproved 
provided  the  claims  office  has 
settlement  authority  for  claims  of  the 
type  and  amount  involved.  If  the  type 
and  amount  of  the  claim  requires  denial 
by  a  higher  authority,  the  claim  will  be 
forwarded  through  claims  channels  to 
the  appropriate  authority  accompanied 
by  a  claims  memorandum  of  opinion 
recommending  denial.  Prior  to  the 
disapproval  of  a  claim  under  a 
particular  statute,  a  careful  review 
should  be  made  to  ensure  that  the  claim 
is  not  properly  payable  under  a  different 
statute  or  on  another  basis. 

(c)  Claims  within  the  exclusive 
jurisdiction  of  USARCS.  Authority  to 
settle  the  tv^pe  of  claims  listed  below  has 
not  been  delegated  below  USARCS. 
Command  claims  services  or  area  claims 
offices  receiving  these  types  of  claims 
will  investigate  them  in  accordance 
with  this  regulation  and  guidance  from 
USARCS.  Regardless  of  the  amount 
claimed,  a  mirror  copy  of  the  claims 
will  be  sent  to  Tort  Claims  Division, 
USARCS  immediately  on  receipt.  Once 
the  investigation  is  complete,  the  files 


on  these  claims  should  be  forwarded 
directly  to  USARCS  with  a 
memorandum  of  opinion  recommending 
disposition. 

(1)  Claims  arising  in  the  United  States 
out  of  the  actions  of  members  of  the 
force  or  civilian  component  of  a  NATO 
nation  or  headquarters  (subpart  G. 
statutory-  authority). 

(2)  Maritime  claims  for  or  against  the 
Army  other  than  those  arising  overseas 
within  the  jurisdiction  of  a  command 
claims  service  or  those  within  the 
jurisdiction  of  Corps  of  Engineers  and 
other  specially  designated  claims  offices 
(  See  subpart  H). 

(3)  Claims  based  on  the  denial  of  a 
security  clearance  by  the  government  to 
civilian  employee  of  defense  contractors 
(DODD  5220.6,  section  10,  paragraph  C). 

(4)  Claims  by  the  U.S.  Postal  Service 
against  the  Military  Postal  Service 
Agency. 

(5)  In  areas  where  the  FTCA  is 
apphcable,  any  claim  except  those 
under  chapter  1 1 ,  arising  out  of  an 
accident  involving  a  POV  driven  by  a 
member  of  the  Army,  or  by  ARNG 
personnel  as  defined  in  chapter  6,  based 
on  an  allegation  that  the  POV  travel  was 
within  the  scope  of  emplojTnent.  On 
these  claims  the  memorandum  of 
opinion  will  include  a  specific 
discussion  on  the  issue  of  scope  of 
employment  under  applicable  law  (See 
chaptere  4  and  5.  AR  27-40). 

(a)  Mirror  file  requirement.  In 
addition  to  the  claims  listed  in  §  536.21, 
USARCS  is  responsible  for  monitoring 
the  investigation  and  settling  the 
following  claims.  A  copy  of  these  claims 
and  of  any  claims  listed  in  paragraph  (c) 
of  this  section,  will  be  forwarded 
immediately  on  receipt  to  the 
Commander,  USARCS,  ATTN:  )ACS- 
TCD. 

(1)  A  case  that  must  be  brought  to  the 
attention  of  the  Department  of  Justice  in 
accordance  with  The  Attorney  General's 
Regulations  (DA  Pam  27-162,  appendix 
H). 

(2)  Any  FTCA,  MCA.  or  other  tort 
claim  in  which  the  amount  claimed 
exceeds  $25,000. 

(3)  FTCA,  MCA  or  other  tort  claims 
arising  out  of  an  incident  if  the 
combined  amounts  of  the  claims  exceed 
525,000. 

(4)  A  claim  within  the  exclusive 
jurisdiction  of  USARCS  (see  paragraph 
(c)  of  this  section).  The  field  claims 
office  will  provide  USARCS  duplicates 
of  all  correspondence,  records  and 
documents  relevant  to  the  investigation 
and  processing  of  the  claim  as  they  are 
added  to  the  file.  Direct  liaison  and 
correspondence  between  USARCS  and 
the  field  claims  authority  is  authorized 
and  encouraged  on  these  and  all  claims. 
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In  addition,  heads  of  area  claims  offices 
in  CONb'S  will  advise  the  action  officer 
3t  Tort  Claims  Division,  USARCS  who 
is  responsible  for  their  geographic  area 
of  all  potential  claims  likely  to  meet  the 
criteria  in  this  paragraph  or  in 
paragraph  (c)  of  this  section,  and  will 
forward  a      py  of  the  investigation  file 
to  USARCb  on  request. 

(e)  By  higher  settlement  authority.  A 
higher  claims  settlement  authority  may 
take  action  with  respect  to  a  claim  in  the 
same  manner  as  the  initial  claims  office. 
However,  if  it  is  determined  that  any 
further  attempt  to  settle  the  claim  would 
be  unwarranted,  the  claim  will  be 
forwarded  to  the  Commander.  USARCS, 
with  recommendations. 

(fl  Claims  not  cognizable  under 
fiubpcrts  C  through  L  If  a  claim  is 
determined  not  to  be  cognizable  under 
this  regulation,  referenc-e  to  DA  Pam  27- 
162.  chapter  8  may  reveal  a  basis  for 
compensation  or  consideration  by 
another  agency.  If  so.  the  claimant  will 
be  so  advised.  If.  after  investigation,  it 
appears  that  the  claim  may  not  be 
st-ttled  under  any  law  or  regulation,  the 
claim,  the  related  file,  and  a 
memGranr"  -m  of  opinion  will  be 
forwarded  .jirough  claim  channels  to 
the  Commander.  USARCS. 

(g)  Blast  damage  claims.  All  claims 
cognizable  under  subparts  C.  D  and  F 
which  are  based  on  damage  to  or  loss  of 
property  due  to  explosions  (for  example. 
artiller>-  firing,  aenal  bombing,  or 
demolition  of  explosives)  will  be  sent 
through  USARCS  to  U.S.  Army  Ballistic 
Research  Laboratories  (USABRL), 
Aberdeen  Proving  Grounds.  MD  2100S- 
5055.  for  a  technical  opinion  prior  to 
settlement.  See  DA  Pam  27-162.  chap  5, 
sec  LX. 

§  536.22    Claims  memorandum  of  opinion. 

(a)  Tort  Claims  Memorandum.  Unless 
otherwise  agreed  between  the  USARCS 
.AAO  and  the  area  claims  office  (see 
section  536.21(b)(1)).  the  contents  and 
arrangement  of  the  Tort  Claims 
memorandum  will  be  as  follows: 

(1)  Part .'  .'dentifying  Data,  (i)  Name, 
address,  and  social  security  number  of 
all  claimants/plaintiffs. 

(ii)  Name,  address,  and  telephone 
number  of  attorney. 

(iii)  Date  and  place  of  incident. 

(iv)  Date  and  amount  of  claim/ad 
damnum  of  complaint. 

(v)  Britif  (one  sentence)  description  of 
claim/case. 

(vi)  A(  tual  or  potential  companion 
claims  (nature  and  status). 

(2)  Part  77.  Jurisdiction.  Discuss 
applicable  statute(s).  whether  the  claim 
was  timely  and  properly  filed,  and  other 
jurisdiction  jI  matters. 


(3)  Part  III.  Facts.  Provide  a  complete 
statement  of  the  facts  upon  which  the 
claim  and  any  defense  thereto  are 
predicated.  In  each  instance  in  which  a 
fact  is  supported  by  docimients  or 
witness  statements  in  the  file. 
appropriate  parenthetical  references 
will  be  inserted  into  the  statement  of 
facts.  Subparagraphs  with  descriptive 
headings  will  be  used  if  appropriate,  for 
example,  background  facts  or  facts  about 
the  incident. 

(4)  Part  fV.  Legal  Analysis.  List  issues 
related  to  liability  and  the  controlling 
law  with  applicable  citations. 
Subparagraphs  with  descriptive 
headings  will  be  used  as  appropriate 
and  necessary,  for  example,  law 
controlling  factual  issues,  factual  bases 
for  claim  as  related  to  issues  (duty, 
proximate  cause),  defenses,  existence  of 
joint  tortfeasors.  If  the  claim  is  barred  by 
a  jurisdictional  defense,  for  example. 
Feres.  Federal  Employees  Compensation 
Act.  statute  of  limitations,  this  matter 
will  be  discussed  separately.  The 
position  on  liability  will  be  stated  at  the 
end  of  the  section. 

(5)  Part  V.  Damages.  Discuss  the 
following  in  the  order  listed  under 
appropriate  subheadings  as  necessary: 
VVho  can  claim  under  applicable  law. 
for  example,  wrongful  death; 
description  of  injuries  and  treatment; 
description  of  property  loss  and  proof 
thereof;  types  of  special  damages  (such 
as,  loss  of  earnings,  loss  of  services,  past 
and  future  care);  type  and  nature  of  non- 
economic  or  general  damages  (use  a 
summary  in  tabular  form,  as  necessary, 
for  special  and  general  damages);  effect 
of  diminished  liability  on  the  value  of 
the  claim;  effect  of  subrogation. 

(6)  Part  VI.  Proposed  Settlement  or 
Action.  Discuss  any  proposed  structured 
settlement.  Discuss  any  prior  offers,  or 
negotiations  and  status.  If  a  denial  or 
final  offer  is  indicated,  so  state. 

(7)  Part  Vn.  Recommendation. 

(8)  Part  VIII.  Document  and  Witness 
List,  (i)  The  witness  list  will  include  the 
name.  SSAN.  telephone  number,  and 
present  and  permanent  address  for  each 
witness  or  medical  reviewer. 

(ii)  Identify  each  document  in  the  file. 

(iii)  For  all  medical  malpractice 
claims,  attach  DD  Form  2526  (Case 
Abstract  for  Malpractice  Claims)  as  an 
enclosure.  (See  paragraph  (c)  of  this 
section  for  additional  instructions.) 

(9)  Part  IX.  Responses  to  Pleadings 
(for  claims  in  litigation  only) 

(i)  Proposed  answer, 
(ii)  Defenses, 
(iii)  Counterclaims, 
(iv)  Crossclaims. 

(v)  Dispositive  motions  (identify  and 
list). 


(b)  Personnel  Claims  memorandum. 
See  section  536,158  for  instructions  on 
preparing  a  Personnel  Claims 
memorandum. 

(c)  Case  Abstract  for  A\lalpraciice 
Claims.  On  all  dental  and  medical 
malpractice  claims,  claims  J.^s  will 
attach  DD  Form  2526  (Case  Abstract  for 
Malpractice  Claims)  to  all  memoranda 
prepared  under  paragraph  (a)  of  this 
section,  and  forward  to  USARCS. 
Claims  j.^s  will  also  submit  this  form  to 
USARCS  on  all  dental  and  medical 
malpractice  claims  settled  or  denied 
within  their  local  authority.  When  a 
claim  is  transferred  to  USARCS  without 
a  forwarding  memorandum  prepared 
under  paragraph  (a)  of  this  section.  DD 
Form  2526  mu.st  still  be  completed  and 
forwarded  within  60  days  after  the 
medical  records  are  available  for  review 
by  the  MTF/DTF  risk  manager  (RM). 

(1)  Claims  JAs/MCJAs  will  coordinate 
the  completion  of  the  form  pertaining  to 
the  Standard  of  Care.  Diagnos=?s.  and 
Procedures  with  the  MTF/DTr  RM  or 
the  RM"s  designee.  If  the  RM  does  not 
provide  this  information,  claims  JAs/ 
MCJAs  will  note  the  reason  and  submit 
the  form  to  USARCS.  The  sections 
pertaining  to  Provider  Information  and 
Type  of  Provider  and  Specialty  of  DD 
Form  2526  will  not  be  completed  on  the 
form  submitted  to  USARCS.  OTSG  will 
task  subordinate  commands  to  forward 
provider  information  on  settled  claims. 

(2)  Claims  JAs  are  required  to  submit 
one  DD  Foi-m  2526  for  each  incident 
(course  of  treatment  or  nontreatment 
that  results  in  an  injury)  for  which  a 
claim  has  been  filed.  E)erivative  claims 
do  not  require  a  separate  report. 
However,  separate  reports  are  required 
when  claimants  allege  physical  injury  to 
more  than  one  claimant  (for  example,  an 
infant's  claim  for  brain  damage  as  a 
result  of  birth  trauma  and  a  mother's 
claim  for  physical  injury  caused  by  the 
delivery  would  require  two  reports). 
When  a  claimant  alleges  negligent 
medical  care  at  more  than  one  MTF/ 
DTF.  USARCS  will  designate  the  claims 
)A  who  will  complete  the  DD  Form 
2526. 

(d)  Subsequent  action.  It  is  not 
necessary  for  each  claims  authority  who 
considers  the  claim  to  write  a  separate 
memorandum.  If  a  claims  approval  or 
settlement  authority  agrees  with  the 
memorandum  of  opinion  written  by 
another  authority,  he  or  she  can  adopt 
the  earlier  memorandum  by  merely 
stating  that  he  or  she  concurs  in  the 
adopted  memorandum  and  stating  the 
nature  of  the  sction.  If  there  is 
disagreement,  in  whole  or  in  part,  with 
the  earlier  memorandum,  such 
disagreement  should  be  stated  and 
reasons  therefor  set  forth  in  a  separate 
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memorandum  or  in  an  addendum.  The 
approval  or  settlement  authority  will 
personally  sign  the  action,  indicating 
position  title. 

§536.23    Actions. 

The  following  actions  may  be  taken  as 
appropriate: 

(a)  Transmittal  of  the  claim  to  the 
appropriate  claims  office  for  proposed 
disposition. 

(b)  Disapproval  of  the  claim  provided 
the  person  signing  the  action  is  a 
settlement  authority.  (See  appendix  B  to 
this  part). 

(c)  Final  offer.  {See  appendix  B  to  this 
part). 

(d)  Approval  and  certification  of  the 
claim  for  payment. 

(1)  SF  1034  (Public  Voucher  for 
Purchases  and  Services  Other  Than 
Personal)  will  be  used  on  all  claims 
settled  under  this  regulation  except 
claims  settled  under  subpart  D  which 
will  be  paid  utilizing  an  SF  1145 
(Voucher  for  Payment  Under  the  Federal 
Tort  Claims  Act).  (See  §  536.35(a)(1)  for 
exceptions.) 

(2)  When  an  SF  1034  is  to  be  paid  by 
the  GAO,  the  certification  block  of  the 
SF  1034  will  not  be  signed  by  Army 
Officials.  GAO  officials  will  certify  any 
payment  made  by  that  agency.  (See 

§  536.35(a)(1)  for  exceptions.) 

(3)  Payment  of  a  claim  under  subpart 
D  in  excess  of  $2,500  is  obtained  by 
forwarding  necessary  documentation  to 
the  GAO.  Complete  information  on  the 
requirements  to  effect  such  payments 
are  set  forth  in  §  536.35(b).  Note  that  the 
approval  or  settlement  authority  signs 
only  the  approval  block  (lower  left)  of 
the  SF  1145  before  submitting  a  claim 
to  the  GAO  for  payment. 

(e)  Subsequent  action.  See  §  536.22(d). 

Liability  and  Quantum  Determinations 

§  536.24    General  considerations. 

(a)  Liability.  In  the  adjudication  of  tort 
clajms  arising  in  the  United  States,  the 
liability  of  the  United  States  generally  is 
determined  in  accordance  with  the  law 
of  the  state  or  country  where  the  act  or 
omission  occurred,  except  that  any 
conflict  between  local  law  and  an 
applicable  United  States  statute  will  be 
resolved  in  favor  of  the  latter.  However, 
in  claims  arising  in  foreign  countries, 
liability  may  be  based  in  whole  or  in 
part  on  local  law  or  as  otherwise 
provided  in  subpart  C  for  settlements  of 
claims  of  United  States  inhabitants 
arising  overseas  under  the  Military 
Claims  Act.  (See  §  536.55(c).  Where 
liability  is  not  clear  or  other  issues  exist, 
settlements  should  truly  reflect  the 
uncertainties  in  the  adjudication  of  such 
issues.  Compromise  sejtlements  are 
encouraged  provided  agreement  can  be 


reached  that  reflects  the  reduced  value 
of  the  damages  as  measured  against  the 
full  value  or  range  of  value  if  such 
uncertainties  or  issues  did  not  exist  and 
were  it  possible  for  the  claimant  to 
successfully  litigate  the  claim. 

(b)  Quantum  exclusion.  The  costs  of 
filing  a  claim  and  similar  costs  (for 
example,  court  costs,  bail,  interest, 
inconvenience  expenses,  or  costs  of  long 
distance  telephone  calls  or 
transportation  in  connection  with  the 
preparation  of  a  claim)  are  not  proper 
quantum  elements  and  will  not  be 
allowed. 

(c)  Property  damage.  Property  damage 
compensable  under  the  tort  claims 
provisions  of  this  regulation  means 
damage  to  tangible  real  or  personal 
property  (see  glossary).  It  does  not 
include  mere  diminution  of  value  of  real 
property  unless  there  is  some 
corresponding  physical  damage  to  the 
property,  nor  does  it  include  damage  to 
reputation,  employment  rights  or 
constitutional  rights.  Other  remedies 
may  be  available  for  such  injuries  but 
thev  are  generally  not  cognizable  under 
the'FTCA,  MCA,'FCA  or  the  Maritime 
Claims  Settlement  Act. 

§  536.25    Incident  to  service  exclusionary 
rule. 

(a)  General.  A  claim  for  personal 
injury  or  death  of  a  member  of  the 
armed  forces  of  the  United  States  or  a 
civilian  employee  of  the  United  States 
that  accrued  incident  to  his  or  her 
ser\ice  is  not  payable  under  this 
regulation.  A  property  damage  claim 
that  accrued  incident  to  the  service  of  a 
member  of  the  Armed  Forces  may  be 
payable  under  31  U.S.C.  3721  (subpart 
K)  or  the  MCA  (subpart  C),  depending 
on  the  facts. 

(b)  Property  damage  claims.  A  claim 
for  damage  to  or  loss  of  personal 
property  of  a  claimant  who  is  within 
one  of  the  categories  of  proper  party 
claimants  listed  in  §536.163.  which  is 
otherwise  cognizable  under  §  536.164. 
must  first  be  considered  thereunder.  If 
a  claim  is  not  clearly  compensable 
under  subpart  K.  and  it  arises  incident 
to  a  noncombaf  activity  of  the  DA  or 
was  caused  by  a  negligent  or  wrongful 
act  or  omission  of  military  personnel  or 
civilian  employees  of  DOD,  it  may  be 
cognizable  under  either  the  MCA  or  the 
FTCA.  The  claim,  if  meritorious  in  fact, 
will  probably  be  payable  under  one 
authorization  or  another  regardless  of 
whether  the  claim  accrued  incident  to 
the  ser\-ice  of  the  claimant. 

(c)  Personal  injury  and  death  claims. 
(1)  Only  after  the  death  or  personal 
injury  has  been  determined  to  have  not 
been  incurred  incident  to  the  member's 
service  should  subparts  C  and  D  be 


studied  to  determine  which,  if  either, 
provides  a  proper  basis  for  settlement  of 
the  claim.  In  any  event,  the  rule  in  U.S. 
V.  Brooks,  176  F.2d  482  (4th  Cir.  1949) 
requiring  setoff  of  amounts  obtained 
though  military  or  veterans' 
compensation  systems  against  amounts 
otherwise  recoverable  will  be  followed. 
Other  Government  benefits  funded  by 
general  Treasury  revenues,  not  by  the 
claimant's  contributions,  may  also  be 
used  as  a  setoff  against  the  settlement, 
for  example.  CXerton  v.  United  States. 
619  F.2d  1299  (8lh  Cir.  1980). 

(2)  As  the  incident  to  service  issue  is 
determinative  as  to  whether  this  type  of 
claim  may  be  processed 
administratively,  the  applicable  law  and 
facts  should  be  carefully  considered 
before  deciding  that  injury  or  death  was 
not  incident  to  service.  Such  claims  also 
are  often  difficult  to  settle  on  the  issue 
of  quantum  and  thus  more  likely  to  end 
in  litigation.  Moreover,  the  United 
States  may  well  elect  to  defend  the 
lawsuit  on  the  basis  of  the  incident  to 
service  exclusion  and  this  defense  could 
be  prejudiced  by  a  contrary 
administrative  determination  that  a 
service  member's  personal  injuries  or 
death  were  not  incident  lo  service. 
Doubtful  cases  will  be  forwarded  to  the 
Commander,  USARCS  w  ithout  action 
along  with  sufficient  factual  information 
to  permit  a  determination  of  the 
incident  to  service  question. 

§  536.26    Property  damage  appraisers. 

(a)  Appraisers  will  be  used  as  follows: 
(1)  Appraisers  should  be  used  in  ail 
claims  where  an  appraisal  is  reasonably 
necessary  and  useful  in  effectuating  the 
administrative  settlement  of  the  claim. 
Appraisals  may  not  be  economically 
feasible  in  some  cases  involving 
property  damage  of  less  than  $100  per 
item  and  the  extent  of  damage  may  be 
determined  by  personal  inspection  and 
agreement  with  the  claimant. 

(2)  Where  an  appraisal  is  considered 
necessary,  the  claims  officer  and 
claimant  should  mutually  agree, 
whenever  possible,  upon  a  disinterested 
appraiser  after  determining  the 
approximate  cost  of  the  appraisal.  The 
method  of  payment  should  be  agreed 
upon  in  advance. 

(i)  If  the  claimant  pays  for  the 
appraisal  and  can  substantiate  pajinent 
thereof  by  a  paid  bill  or  cancelled  check, 
such  cost  is  a  reimbursable  element  of 
damage. 

(ii)  If  the  DA  is  absorbing  the  cost  of 
the  appraisal,  payment  is  made  from 
Appropriations,  Operation  and 
Maintenance,  Army  (AR  37-108, 
paragraph  3-74). 

(3)  If  a  single  appraiser  cannot  be 
agreed  upon,  a  joint  appraisal  can  be 
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conducted  uhat  is  one  in  which  an 
appraiser  chosen  by  claimant  and  an 
appraiser  chosen  by  the  Government 
both  examine  the  property  and  submit 
their  respective  appraisals).  Joint 
appraisals  should  be  coordinated  and 
monitored  by  the  claims  officer.  The 
cost  of  a  single  or  joint  appraisal  should 
be  commensurate  with  the  amount  of 
damage  allegedly  sustained  and  the  fee 
charged  by  other  appraisers  for  similar 
work. 

(b)  Appraisals  by  other  organizations 
within  the  DA,  the  other  Armed 
Services,  or  other  Federal  agencies  may 
be  used  in  addition  to  or  in  lieu  of 
independent  appraisal  when  obtainable. 
Other  organizations  within  DA  may  be 
called  upon  to  furnish  such  appraisals; 
for  example,  engineer  districts  will 
himish  an  appraiser,  if  available,  in 
regard  to  damage  to  buildings  or 
diminutior    a  value  of  real  property, 
provided  the  requesting  office  defrays 
travel  expenses  for  the  individual's 
TDY. 

§536.27    Independent  medical 
cxa.minations. 

,  !   Lr.  '  iaims  involving  serious 
personal  injuries,  for  example,  cases  in 
which  there  is  an  allegation  of 
temporary  or  permanent  disability,  the 
claimant  should  be  examined  by  an 
independent  physician,  or  other 
medical  specialist,  depending  upon  the 
nature  and  extent  of  tiie  injuries.  The 
necessity  for,  and  the  cost  of,  the 
examination  should  be  commensurate 
with  the  severity  of  the  injuries 
nUegedly  su.stained  and  the  fee  charged 
by  other  examiners  for  similar  v/ork.  To 
preclude  duplication  of  effort  and 
expense,  both  claimant  and  the  claims 
officer  musf  ?gn?e,  in  advance,  upon  the 
fullowing: 

(1)  The  e.xaminer  chosen  to  conduct 
ttie  examination  and  the  location  of  the 
medical  facility  (whether  governmental 
or  civilian). 

(2)  That  the  examiners  report 
constitutes  the  best  evidence  of  the 
nature  and  extent  of  claimant's  injuries. 

(3)  The  method  of  paying  for  the 
examination. 

(b)  The  necessity  for  conducting  the 
medical  examination  must  be  approved 
by  the  claims  office  having  monetary 
ju.-isdiction  over  the  largest  claim  or 
potential  claim  arising  out  of  the 
incident.  If  a  medical  report  is 
submitted  in  conjunction  with  the  filing 
of  a  claim,  such  report  should  be 
included  in  the  file. 

(c)  Payment  of  a  civilian  examiner's 
fee  can  be  accomplished  in  either  of  the 
following  two  ways: 

(i)  The  ( '  f-mant  can  incur  the  cost  of 
the  examination  and  submit  a  paid 


receipt  or  cancelled  check,  which 
constitutes  a  reimbursable  element  of 
damage  in  evaluating  the  claim. 

(2)  The  DA  can  absorb  the  cost  of  the 
examination  (payment  is  made  from 
Appropriations,  Operation  and 
Maintenance,  Army  (AR  37-108, 
paragraph  3-74))  by  the  claims  office 
having  responsibility  for  investigating 
the  claim. 

(d)  As  to  an  examination  costing  in 
excess  of  $750  or  when  local  funds  are 
exhausted,  a  request  for  funding  may  be 
directed  to  Commander,  USARCS  with 
appropriate  justification. 

(e)  If  the  parties  cannot  agree  upon  an 
independent  examiner,  and  if  either  the 
examiner  chosen  by  the  claimant  or  the 
results  of  the  examination  are  not 
acceptable,  the  Government  may 
demand  that  the  claimant  be  examined 
by  an  examiner  acceptable  to  the 
Government. 

(f)  Examinations  of  claimants  at  Army 
medical  treatment  facilities  are 
authorized  by  AR  40-3.  Such 
examinations  may  be  used  in  addition 
to  or  in  lieu  of  the  foregoing  where 
indicated. 

§  536.28    Effect  on  award  of  other 
payments  tc  claimant 

The  total  award  to  which  the  claimant 
(and  subrogees)  may  be  entitled 
normally  will  be  computed  as  follows: 

(a)  Determine  the  total  of  the  loss  or 
damage  suffered. 

(b)  Deduct  from  the  total  loss  or 
damage  suffered  any  payment, 
compensation,  or  benefit  thecloimant 
has  received  from  the  following  sources: 

(1)  The  U.S.  or  .ARNG  employee/ 
member  who  caused  the  damage. 

(2)  The  U.S.  or  ARNG  employee's/ 
member's  insurer. 

(3)  Any  person  or  agency  in  a  surety 
relationship  with  the  U.S.  employee;  or 

(4)  Any  joint  tortfeasor  or  insurer,  to 
include  Government  contractors  under 
contracts  or  in  jurisdictions  where  it  is 
permissible  to  obtain  contribution  or 
indemnity  from  the  contractor  in 
settlement  of  claims  by  contractor 
employees  and  third  parties. 

(5)  Any  advance  payment  made 
pursuant  to  the  section  entitled 

"advance  payments"  of  this  subpart. 

(6)  Any  benefit  or  compensation 
based  directly  or  indirectly  on  an 
employer-employee  relationship  with 
the  United  States  or  Government 
contractor  and  received  at  the  expense 
of  the  United  States,  including  but  not 
limited  to  medical  or  hospital  services, 
burial  expenses,  death  gratuities, 
disability  payment,  or  pensions. 

(7)  The  State  (Commonwealth  and  so 
forth)  whose  employee  or  ARNG 
member  (32  U.S.C  section  101(3) 


cau.sed  or  generated  an  incident  that 
was  a  proximate  cause  of  the  resulting 
damages. 

(8)  Value  of  Federal  medical  care. 

(9)  Benefits  paid  by  the  Department  of 
Veterans  Affairs  (VA)  that  are  intended 
to  compensate  the  same  elements  of 
damage.  When  the  claimant  is  receiving 
money  benefits  from  the  VA  under  38 
U.S.C.  351  for  a  nonservice  connected 
disability  or  death  based  on  the  injury 
that  is  the  subject  of  the  claim, 
acceptance  of  a  settlement  or  an  award 
under  the  FTCA  will  discontinue  the 
VA  monetary  benefits  until  the  amount 
that  would  have  otherwise  been 
received  in  VA  monetary  benefits  is 
equal  to  the  total  amount  of  the 
agreement  or  award  including  attorney 
fees.  While  monetary  benefits  received 
under  38  U.S.C.  351  must  be 
discontinued  as  above,  medical  benefits, 
that  is,  VA  medical  care  may  continue 
provided  the  settlement  or  award 
expressly  provides  for  such  continuance 
and  the  appropriate  VA  official  is 
informed  of  such  continuance. 

(10)  When  the  claimant  is  receiving 
money  benefits  under  38  U.S  C.  410b  for 
non-service  connected  death,  arising 
from  the  injury  that  is  the  subject  of  the 
claim,  acceptance  of  a  settlement  or 
award  under  the  FTCA  or  under  any 
other  tort  procedure  will  discontinue 
the  VA  benefits  until  the  amount  that 
would  have  otherwise  been  received  in 
VA  benefits  is  equal  to  the  amount  of 
the  total  settlement  or  award  including 
attorney  fees.  The  discontinuation  of 
monetar>'  benefits  under  38  U.S.C.  410b 
has  no  effect  on  the  receipt  of  other  VA 
benefits.  The  claimant  should  be 
informed  of  the  foregoing  prior  to  the 
conclusion  of  any  settlement  and  thus 
afforded  an  opportunity  to  make 
appropriate  adjustment  in  the  amount 
being  negotiated. 

(11)  The  value  of  other  Federal 
benefits  to  which  the  claimant  did  not 
contribute,  or  at  least  to  the  extent  they 
are  funded  from  general  revenue 
appropriations. 

(12)  From  collateral  sources  where 
permitted  by  State  law  (for  example, 
State  or  Federal  workers'  compen.sation, 
social  security,  private  health,  accident, 
and  disability  benefits  paid  as  a  result 
of  injuries  caused  by  a  health  care 
provider). 

(c)  No  deduction  will  be  made  for  any 
payment  the  claimant  has  received  by 
way  of  voluntary-  contributions,  such  as 
donations  of  charitable  organizations. 

(d)  Where  a  payment  has  been  made 
to  the  claimant  by  his  or  her  insurers  or 
other  subrogfe,  or  under  workmen's 
compensation  insurance  coverage  if 
subrogated  interests  are  allowable,  the 
award  based  on  total  dam.ages  will  be 
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apportioned  in  relation  to  their  separate 
interests  (§536.20). 

(e)  After  deduction  of  permissible 
collateral  and  noncollateral  sources, 
also  deduct  that  portion  of  the  loss  or 
damage  believed  to  have  been  caused  by 
the  negligence  of  the  claimant,  third 
parties  whose  negligence  can  be 
imputed  to  the  claimant,  or  joint 
tortfeasors  who  are  liable  for  their  share 
of  the  negligence  (for  example,  where 
some  form  of  the  Uniform  Contribution 
Among  Joint  Tortfeasors  Act  has  been 
passed). 

§  536.29    Claims  with  more  than  one 
potential  source  of  recovery. 

la)  The  Government  seeks  to  avoid 
m.ultiple  recover^'  (that  is,  claimants 
seeking  recover},'  from  more  than  one 
potential  source)  and  to  minimize  the 
award  it  must  make.  The  claims 
investigation  should  therefore  identify 
other  parties  potentially  liable  to  the 
claimant  and/or  their  insurance  carriers: 
indicate  the  status  of  any  claims  made 
or  include  a  statement  that  none  has 
been  made  so  that  it  can  be  assured 
there  is  only  one  recovery  and  the 
Government  does  not  pay  a 
disproportionate  share.  Where  no  claim 
has  been  made  by  the  claimant  against 
others  potentially  liable,  if  applicable 
State  law  grants  the  Government  the 
right  to  indemnity  or  contribution,  and 
it  is  felt  the  Government  may  be  entitled 
to  either  under  tlie  facts  developed  by 
the  claims  investigation,  the  claims 
officer  or  attorney  should  formally 
notify  the  olher  parties  of  their  potential 
liability,  the  Government's  willingness 
to  sl'.are  information,  and  its  expectation 
of  shared  responsibility  for  any 
settlement.  Furthermore,  the  claimant 
may  be  receiving  or  entitled  to  receive 
benefits  from  collateral  and  non- 
collateral  sources  (§  536.28).  which  can 
be  deducted  from  the  total  loss  or 
damage.  Accordingly,  a  careful  review 
must  be  made  of  applicable  State  laws 
regarding  joint  and  several  liability, 
indemnity,  contribution,  comparative 
negligence,  and  the  collateral  source 
doctrine. 

(b)  If  a  demand  by  a  claimant  or  an 
inquiry  by  a  potential  claimant  is 
directed  solely  to  the  Army,  where  it 
appears  that  the  responsible  Army 
employee  may  have  applicable 
insurance  coverage,  the  employee 
should  be  queried  as  to  whether  he  or 
she  has  liability  insurance. 

(1)  If  so.  determine  if  his  or  her 
iiiGurer  has  made  or  will  make  any 
payment  to  claimant.  Under  applicable 
State  laws,  the  United  States  may  also 
be  an  insured  entitled  to  coverage  under 
the  employee's  liability  policy.  (See  16 
ALR3d  1411;  United  States  v.  State 


Farm  Mutual  Ins.  Co.,  245  F.  Supp.  58 
(D.  Ore.  1965.))  Therefore,  where  there 
may  be  applicable  insurance  coverage, 
the  policy  language  should  be  reviewed, 
together  with  the  rules  and  regulations 
of  the  State  insurance  regulatory  body, 
or  determine  whether — 

(i)  The  United  States  comes  within 
the  definition  of  "insured". 

(ii)  The  exclusion  of  the  United  States 
from  policy  coverage  conforms  with 
state  laws  and  policy. 

(iii)  Appropriate  consideration  has 
been  given  for  a  policy  where  the 
United  States  has  been  excluded  from 
coverage. 

(2)  If  the  employee  refuses  to 
cooperate  in  providing  this  information, 
he  or  she  should  be  advised  to  comply 
with  the  notice  requirements  of  the 
insurance  policy  and  to  request  the 
insurance  carrier  to  contact  the  claims 
officer  or  attorney.  The  case  should  be 
followed  to  ascertain  whether  the 
employee's  insurer  has  made  or  will 
make  any  payment  to  the  claimant 
before  deciding  whether  to  settle  the 
claim  against  the  Government. 
Normally,  the  award,  if  any.  to  the 
claimant  will  be  reduced  by  the  amount 
of  the  payment  of  the  employee's 
insurance  carrier. 

(c)  If  the  employee  is  the  sole  target 
of  the  claim  and  Army  claims 
authorities  arrange  to  have  the  claim 
made  against  the  Government,  the 
employee  should  be  required  to  notify 
his  or  her  insurance  carrier  according  to 
the  policy  and  inform  Army  claims 
authorities  of  the  name  of  the  insurance 
carrier  and  details  of  the  coverage. 
Except  when  the  driver's  statute  is 
applicable,  the  insurance  carrier  is 
expected  to  participate  in  the 
negotiation  of  the  claims  settlement  and 
to  pay  its  fair  share  of  any  award  to  the 
claimant. 

(d)  Where  the  responsible  Army 
employee  is  "on  loan"  to  another 
employer  other  than  the  United  States 
(for  example,  an  ROTC  instructor  at  a 
civilian  institution  or  perfonning  duties 
for  a  foreign  government),  it  should  be 
determined  whether  there  is  applicable 
statutory  or  insurance  coverage 
concerning  the  acts  of  the  responsible 
employee  and  appropriate  contribution 
or  indemnification  should  be  sought.  In 
the  case  of  foreign  governments, 
applicable  treaties  or  agreements  are 
controlling. 

(e)  A  great  many  claims  cognizable 
under  the  FTCA  are  now  settled  on  a 
compromise  basis.  A  major 
consideration  in  many  such  settlements 
is  the  identification  of  other  sources  of 
recovery.  This  is  true  in  a  variety  of 
factual  situations  where  there  is  a 
potential  joint  tortfeasor;  for  example. 


multi-vehicle  accidents  with  multiple 
drivers  and  guest  passengers.  State  or 
local  government  involvement, 
contractors  performing  non-routine 
tasks  for  the  Government,  medical 
treatment  rendered  to  claimants  by  non- 
Govemment  employees,  or  incidents 
caused  by  a  member  or  employee  of  the 
military  department  of  a  State  or 
Commonwealth  with  whom  the  DA 
does  not  have  a  cost-sharing  agreement. 
The  law  of  the  jurisdiction  regarding 
joint  and  several  liability,  indemnity, 
and  contribution  may  permit  shared 
financial  responsibility,  but  even  in 
jurisdictions  that  do  not  permit 
contribution,  a  compromise  settlement 
can  be  reached  with  the  other 
tortfeasor's  insurance  company  paying  a 
portion  of  the  total  amount  of  the  claim 
against  the  Government.  For  these 
reasons,  every  effort  should  be  made  to 
identify  the  insurance  of  all  potential 
tortfeasers  involved  and  the  status  of 
any  claims  made,  and  to  demand 
contribution  or  indemnity  where 
substantial  reason  exists  to  believe  that 
liability  for  the  loss  or  damage  should 
be  shared. 

(f)  When  a  claim  is  filed  against  the 
Government  under  a  chapter  that  does 
not  permit  the  payment  of  a  subrogated 
interest  (subparts  E,  J,  K),  it  is  important 
to  ensure  that  full  information  is 
obtained  from  the  claimant  regarding 
insurance  coverage  since  it  is  the 
legislative  intent  of  the  statutes  upon 
which  these  chapters  are  based  that 
insurance  coverage  be  fully  utilized 
before  using  appropriated  funds  to  pay 
the  claims. 

Settlement  Procedures 

§  536.30    Settlement 

(a)  Gi'neral.  Settlement  means  denial 
or  payment  of  a  claim  in  full  or  in  part. 
When  an  approval  or  settlement 
authority  determines  that  a  claim  is 
meritorious  in  an  amount  within  his  or 
her  monetary  jurisdiction,  the  claim  will 
be  approved  in  that  amount  under  the 
statute  determined  to  be  proper 
regardless  of  the  statutory  basis  asserted 
by  the  claimant.  Every  effort  will  be 
made  to  settle  claims  at  the  lowest  level 
possible  commensurate  with  the  actual 
value  of  the  claim. 

(b)  Award  of  full  amount  claimed.  If 
an  approval  or  settlement  authority 
approves  a  claim  in  full,  the  claim  will 
be  certified  for  payment  to  the 
appropriate  disbursing  officer. 
Enclosures  listed  in  §  536.35  will  be 
forwarded  with  the  claim.  The  claimant 
will  be  notified  of  the  action  taken  on 
the  claim.  A  settlement  agreement  is 
required  prior  to  payment. 
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(c)  Award  of  less  than  full  amount. 
When  an  approval  or  settlement 
authority  determines  that  a  claim  is 
meritorious  in  part,  he  or  she  will — 

(1)  Notify  the  claimant  in  writing  of 
his  or  her  action. 

(2)  Request  the  execution  of  a 
settlement  agreement  (in  triplicate)  in 
final  and  complete  settlement  of  the 
claim  in  the  reduced  amount. 

(3)  If  an  approval  authority,  inform 
the  claimant  that  if  he  or  she  does  not 
desire  to  accept  the  award,  he  or  she 
should  indicate  in  the  reply  the  reasons 
for  rejection.  If  a  settlement  authority, 
and  the  action  is  taken  under  subparts 
C  or  F,  inform  the  claimant  of  the  right 
to  appeal.  (See  §  536.63  and  §  536.103.) 
DA  Pam  27-162  provides  sample 
formats  for  letters  notif\ing  claimants  of 
the  actions  taken  on  their  claims. 
(Figure  5-10  is  to  be  used  by  field 
approving  and  settlement  authorities; 
figures  5-8  through  5-1 1  are  to  be  used 
by  claims  authorities  in  conjunction 
with  §536.37  of  this  part.) 

(d)  Nonacceptance  of  reduced  award. 
When  a  claimant  rejects  a  partial  award, 
the  approval  authority  may  reconsider 
the  matter  and,  if  justified,  make  further 
efforts  to  settle  the  claim.  When  further 
efforts  to  settle  appear  unwarranted,  the 
claim  and  related  file  will  be  forwarded 
to  the  settlement  authority  having 
jurisdiction  over  the  largest  claim  or 
potential  claim  arising  out  of  the 
incident  with  a  memorandum  of 
opinion.  The  claimant  should  be 
advised  of  such  referral. 

(e)  Civil  works  claims.  Engineer  civil 
works  claims  settled  under  the 
provisions  of  the  FTCA  in  an  amount  of 
$2,500  or  less  normally  are  paid  out  of 
funds  controlled  by  the  COE  rather  than 
claims  appropriations.  Unsettled  claims 
in  this  category  should,  therefore,  be 
fonvarded  to  the  Commander,  USARCS. 
An  information  copy  will  be  sent  to  the 
COE,  ATTN:  Chief  Counsel,  unless  the 
latter  waives  that  requirement.  Civil 
works  claims  received  outside  engineer 
channels  should  be  forwarded  without 
further  action  to  the  district  or  division 
engineer  in  whose  area  the  incident 
occurred,  or  to  the  COE,  ATTN:  Chief 
Counsel. 

(f)  Settlement  of  property  damage 
claims.  All  claims  submitted  for  only 
property  damage  or  for  only  personal 
injury  should  be  evaluated  for  other 
potential  claims.  Under  tort  claims 
statutes,  only  one  payment  may  be  made 
to  a  claimant  on  all  claims  arising  out 

of  a  single  incident.  Therefore,  a 
property  damage  claim  arising  from  an 
incident  in  which  the  claimant 
su.stained  injury  should  not  be  paid 
unless  the  claimant  executes  a  release 
for  any  potential  injury  claim.  Likewise. 


when  a  property  damage  claim  is  settled 
the  claimant  should  be  informed  that 
subsequent  claims  for  hidden  damage  or 
loss  of  use  are  precluded  by  the 
settlement. 

§  536.31    Claims  forwarded  without 
settlemenL 

(a)  Claims  beyond  monetary 
jurisdiction.  If  the  chief  of  a  command 
claims  service  or  the  head  of  a  claims 
office  considers  a  claim  meritorious  in 
an  amount  exceeding  their  jurisdiction, 
they  will  forward  the  claim  with  a 
memorandum  of  opinion  to  the 
settlement  authority  having  jurisdiction 
over  the  largest  claim  or  potential  claim 
arising  out  of  the  incident.  The  claimant 
should  be  informed  of  this  referral.  In 
most  cases  the  claimant  should  not  be 
informed  of  the  amount  of  award 
recommended.  However,  for  claims 
arising  under  the  Foreign  Claims  Aci 
notice  of  the  amount  recommended  may 
be  required  in  accordance  with 
§536.156. 

(b)  Claims  recommended  for 
disapproval.  If  a  claim  is  forwarded  to 
higher  authority  with  a  recommendation 
for  denial,  the  claimant  will  be  advised 
of  this  referral  but  not  of  the 
recommendation. 

(c)  Companion  claim.  When  two  or 
more  claims  arising  from  the  same 
incident  are  by  reason  of  differences  in 
amounts  within  the  monetary 
jurisdiction  of  different  approval  or 
settlement  authorities,  all  such  claims 
will  be  forwarded  to  the  authority 
having  jurisdiction  over  the  claim 
presented  in  the  greatest  amount.  This 
authority  may  either  settle  the  claims  or 
return  the  claim  to  the  appropriate  field 
claims  office  for  settlement  in 
accordance  with  his  or  her  guidance. 

(1)  The  same  procedure  will  be 
followed  when  a  potential  claim  exists 
in  an  amount  estimated  to  be  beyond 
the  jurisdiction  of  the  approval  or 
settlement  authority  actually 
considering  the  matter.  For  example,  the 
foregoing  applies  when  a  small 
subrogated  property  damage  claim  is 
received  arising  from  an  incident  in 
which  severe  personal  injury  or  death 
has  occurred  but  to  which  no  claim  has 
yet  been  filed.  In  a  case  of  clear  liability, 
authorization  to  settle  the  claim  within 
the  monetary  jurisdiction  of  the 
requesting  officer  may  be  obtained 
telephonically  or  by  other  expeditious 
means. 

(2)  Similarly,  where  there  is  a  claim 
for  property  damage  and  no  evidence 
(for  example,  police  report,  report  of 
survey,  collateral  accident  investigation, 
and  witness  interviews)  of  personal 
injury,  the  property  damage  claim  may 
be  settled  by  the  authority  having 


jurisdiction.  However,  where  there  is 
evidence  of  personal  injury,  the 
foregoing  caveat  regarding  settlement 
and  payment  of  lesser  claims  will  apply. 
In  such  instances  the  claimant  will  be 
informied  that  settlement  of  a  property 
damage  claim  will  preclude  settlement 
of  a  subsequently  filed  personal  injury 
claim  and  vice  versa.  (See  §  536.176  on 
personnel  claims  and  §  537.32  on 
companion  claims  in  litigation.) 
(d)  Property  claim  of  a  claims 
authority  or  superior.  A  claim  arising 
from  loss  or  damage  to  the  properly  of 
an  approval  or  settlement  authority  or 
his  or  her  superior  officer  in  the  chain 
of  command  will  be  forwarded  without 
recommendation  to  the  next  higher 
settlement  authority  (in  the  case  of  a 
division,  this  would  be  a  corps  level 
settlement  authority;  in  an  overseas 
area,  this  includes  a  command  claims 
service)  or  to  USARCS. 

§  536.32    Settlement  agreement 

(a)  General.  (1)  Except  under  subpart 
K,  if  a  claim  is  determined  to  be 
meritorious  in  an  amount  less  than 
claimed,  or  if  a  claim  involving  personal 
injuries  or  death  is  approved  in  full,  a 
settlement  agreement  will  be  obtained 
prior  to  payment.  A  settlement 
agreement  may  be  required  in  other 
instances  when,  in  the  opinion  of  the 
adjudicating  authority,  good  legal 
practice  so  dictates:  for  example,  where 
family  or  other  multiple  interests  may 
be  involved. 

(2)  A  DA  Form  1656  may  be  used  for 
settlement  of  claims  under  the  FTCA  for 
less  than  52.500  and  for  all  other  claims 
payable  from  Army  funds.  Claims 
payable  in  excess  of  S2500  under  the 
FTCA  will  be  settled  using  Standard 
Form  1145,  Voucher  for  Payment  Under 
the  Federal  Tort  Claims  Act.  In  some 
cases  a  special  settlement  agreement 
may  be  necessary  to  reflect  the  full 
understanding  of  the  parties.  However, 
all  such  special  agreements  should 
incorporate  the  language  of  the 
acceptance  block  on  the  Standard  Form 
1145. 

(3)  Acceptance  by  a  claimant  of  an 
award  under  subparts  C  and  K 
constitutes  a  full  and  final  settlement 
and  release  of  any  and  ail  claims  against 
the  United  States  and  against  the 
military  or  civilian  personnel  whose  act 
or  omission  gave  rise  to  the  claim.  The 
claimant  should  be  so  advised  prior  to 
the  initiation  of  negotiations.  Where  this 
is  done  orally  and  the  claimant  is 
unrepresented,  a  memorandum  of  the 
conversation  should  be  placed  in  the 
file  and  a  copy  furnished  to  the 
claimant.  Also,  settlement  negotiations 
with  unrepresented  claimants  should 
also  be  preserved  in  the  form  of 
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memoranda  retained  in  the  file  with  a 
copy  furnished  to  the  claimant.  While  a 
settlement  agreement  is  not  required  in 
claims  adjudicated  under  subpart  K,  the 
settlement  authority  approving  pa>7nent 
may  require  one  at  his  or  her  discretion. 

(b)  Claims  involving  minors.  (1) 
Generally,  only  a  court-appointed 
guardian  of  the  estate  of  a  minor,  or  a 
person  performing  a  similar  function 
under  the  supervision  of  a  court,  can 
e.xecute  a  binding  settlement  agreement 
relative  to  a  minor's  claim.  Therefore,  a 
guardian  of  the  estate  of  the  minor  or 
similar  functionary  must  be  appointed 
by  a  court  of  competent  jurisdiction  and 
must  execute  a  settlement  agreement 
before  a  claim  is  approved  and  paid. 
(See  §  536.35  )  However,  this 
requirement  can  be  eliminated  and  the 
settlement  agreement  can  be  signed  by 
a  parent,  next-of-kin,  or  a  friend  if  the 
contemplated  payment  is  small  and  the 
cost  of  obtaining  a  court-appointed 
guardian  would  materially  deplete  the 
award. 

(2)  In  foreign  countries  where  the 
amount  agreed  to  does  not  exceed 
$2,500.00,  the  requirement  for  obtaining 
a  guardian  may  be  eliminated.  However, 
in  areas  where  the  FTCA  (subpart  D) 
applies,  local  law  should  be  consulted 
as  a  basis  for  determining  whether  a 
court  appointed  guardian  should  be 
required.  The  requirement  to  appoint  a 
guardian  should  not  be  imposed  until  a 
particular  claim  is  determined  to  be 
meritorious  in  an  amount  that  would 
require  the  appointment  of  a  guardian. 
The  claimant  should  be  advised  of  this 
requirement  well  in  advance  of 
settlement  negotiations  so  that  the  cost 
of  establishing  guardianship  can  be 
considered  by  the  claimant  as  a  factor  in 
evaluating  the  claim.  This  requirement 


also  can  be  eliminated  if  local  law 
authorizes  or  requires  a  claim  such  as 
for  the  death  of  a  parent  of  the  minor, 
to  be  presented  on  behalf  of  the  estate 
of  the  decedent  by  an  administrator, 
administratrix,  or  the  like.  In  such  cases, 
a  settlement  agreement  signed  by  the 
administrator,  administratrix,  or  the  like 
will  suffice  if,  under  local  law,  such 
action  is  binding  on  the  minor. 

(3)  The  above  provisions  are  in 
addition  to,  not  in  heu  of,  the 
requirements  of  §  536.20ia)(5). 

(c)  Claims  involving  incompetents. 
The  above  stated  principles  may  also  be 
applied  in  appropriate  cases  involving 
incompetents.  Authority  to  waive  the 
foregoing  requirements  in  appropriate 
cases  is  delegated  to  the  Commander, 
USARCS.  If  it  is  felt  that  the  foregoing 
requirements  are  materially  impeding 
settlement  of  the  claim,  the  matter 
should  be  brought  to  the  attention  of  the 
Commander,  USARCS  for  appropriate 
resolution. 

(d)  Claims  invoking  worhnen's 
compensation  carriers.  The  settlement 
of  a  claim  involving  a  claimant  who  has 
elected  to  receive  workmen's 
compensation  benefits  under  local  law 
may  require  the  consent  of  the 
workmen's  compensation  carrier  and  in 
certain  jurisdictions  the  State  agency 
with  authority  over  workmen's 
compensation  awards.  Accordingly, 
claims  approval  and  settlement 
authorities  should  be  aware  of  local 
requirements. 

§536.33    Vouchers. 

Vouchers  are  prepared  in  an  original 
and  three  copies.  The  original  and  two 
copies  (one  marked  as  comeback  copy) 
will  be  transmitted  to  the  disbursing 
office  and  one  copy  retained  as  a 


suspense  copy.  Upon  payment  of  the 
claim,  the  disbursing  office  will  return 
the  comeback  copy,  which  will  be 
included  in  the  file  when  it  is 
transmitted  to  the  Commander, 
USARCS  for  post  settlement  review. 

§  536.34    Accounting  codes. 

(a)  Certifying  an  approved  claim  for 
payment  creates  an  obUgation  against 
the  claims  appropriation  for  the  fiscal 
year  then  in  progress.  Accordingly,  the 
voucher  will  bear  the  appropriate 
accounting  code  for  both  the 
appropriation  charged  and  the  current 
fiscal  year,  irrespective  of  the  date  the 
claim  accrued  or  was  filed.  Confusion 
sometimes  ari.ses  at  the  end  of  a  fiscal 
year;  for  example,  an  approved  claim  is 
certified  for  pa>'ment  on  28  September 
(the  last  business  day  of  a  fiscal  year), 
but  it  is  obvious  that  it  will  not  be 
actually  paid  (i.e.,  a  check  issued  by  the 
disbursing  activity)  until  on  or  after  1 
October  (the  first  day  of  the  following 
fiscal  year).  At  the  time  the  check  is 
issued,  the  accounting  code  will  not  be 
advanced  to  the  next  fiscal  year.  Claims 
checks  are  issued  using  the  accounting 
code  of  the  fiscal  year  in  which  the 
claim  was  certified  for  payment  (i.e.,  the 
fiscal  year  in  which  the  voucher  was 
signed). 

(b)  The  accounting  code  for  each  type 
of  claim  remains  constant,  except  for  the 
third  digit  of  the  code  which  is  the 
second  digit  of  the  fiscal  year  (e.g.,  "0" 
for  "FY  90").  The  accounting  codes  for 
claims  appropriations  are  pubhshed 
each  fiscal  year  in  the  AR  37-100  series. 
Accounting  codes  used  in  the  payment 
of  claims  and  refunds,  and  their 
references,  are  listed  below;  the  "X" 
denotes  the  space  where  the  second 
digit  of  the  fiscal  year  appears. 


Table  B-1  .—Frequently  Used  Claims  Accounting  Codes 

Accounting  code:  21X2020  22-0205  P202097.23-4230  FAJA  S99999.  21X2020  22-0305  P202097. 23-4230  FAJA  S99999. 

Reference:  Sut»part  C  (Military  Claims  Act). 

Accounting  code:  21X2020  22-0203  P202097.2 1-4230  FAJA  S99999,  21X2020  22-0303  P202097.2 1-4230  FAJA  899999. 

Relerence:  Subpart  C  (Milftary  Clainns  Act). 

Use  syrrtool  only  rf  claim  approved  for  S2,500  or  less— if  approved  for  more  than  S2,500,  allotrrient  r,  mbo'  will  be  filled  in  t>y  GAO. 

Accounting  code:  21X2020  22-0208  P202097.2&-4230  FAJA  S99999.  21X2020  22-0308  P202097.2&-4230  FAJA  899999. 

Reference:  Subpart  E  (Nonscope  Claims). 

Accounting  code:  21X2020  22-0206  P202097.24-4230  FAJA  899999,  21X2020  22-0306  P202097.24-^230  FAJA  S99999. 

Reference:  Subpart  F  (National  Gua-'d  Claims  Act). 

Accounting  code:  21X2020  22-0207  P202097.25-^230  FAJA  899999.  21X2020  22-0307  P202097.25^230  FAJA  899999. 

Reference:  Subpart  H  (Maritime  Claims). 

Accounting  code:  21X2020  22-0204  P202097.25-4230  FAJA  S99999.  21X2020  22-0304  P202097.26-^230  FAJA  899999 

Reference:  Subpart  J  (Foreign  Claims  Act). 

Accounting  code:  21X2020  22-0201  P202097.1 1^230  FAJA  S99999,  21X2020  22-0301  P202097.1 1-4230  FAJA  899999. 

Reference:  Subpart  K  (Pefsonnel  Claims  Act). 


§  536.35    Payment 

(a)  General.  Except  as  provided  in 
§  536.35(a)(1),  when  a  claim  has  been 
determined  to  be  payable,  the  approval 


or  settlement  authority  will  transmit  the 
following  to  the  appropriate  disbursing 
office: 

(1)  The  voucher  (SF  1034  or  SF  1145 
as  appropriate)  in  triplicate,  with  a 


request  that  one  copy  be  returned  with 
voucher  number  and  date  of  payment 
noted  thereon. 
(2)  Two  copies  of— 
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(i)  The  claim.  (Under  subpart  K  this 
means  DD  Form  1842  (Claim  for  Loss  of 
or  Damage  to  Personal  Property  Incident 
to  Service).) 

(ii)  The  settlement  agreement,  as 
required. 

(iii)  Actions  and  other  documents  as 
required;  for  example,  DA  Form  1668 
signed  by  the  approving  or  settlement 
authority  (as  the  substitute  for  action  in 
small  claims  under  subparts  C,  D.  E,  F, 
H  or  n  attorney  general  approval  and 
court  approval  on  claims  for  minors  and 
incompetents. 

(iv)  Original  power  of  attorney,  where 
appropriate. 

(h)  Electronic  payment  procedures.  At 
installations  where  electronic  payment 
procedures  have  been  implemented,  the 
approving  or  settlement  authority  will 
electronically  transmit  payment 
information  to  the  servicing  finance  and 
accounting  office.  The  claim,  the 
settlement  agreement,  any  actions  or 
other  required  do<:uments,  and  the 
original  power  of  attorney  will  not  be 
transmitted  to  the  finance  and 
accounting  office,  but  will  be  retained  in 
the  claims  file.  Instead,  a  "payment 
report"  produced  by  the  claims 
automation  program  provided  such 
offices  by  US.ARCS,  which  evidences  or 
supports  the  fact  that  a  claims  official 
has  approved  a  claim  payment,  will  be 
transmitted  to  the  disbursing  activity  in 
accordance  with  locally  established 
procedures.  The  method  of  transmission 
used  should  not  result  in  avoidable  or 
significant  delay  in  the  issuance  of 
checks  for  claims  payments.  The 
payment  report  includes — 

(1 )  The  name  of  the  payee. 

(2)  The  payee's  social  security  number 
(if  available). 

(3)  The  payee's  address. 

(4)  The  date  the  claim  was  filed. 

(5)  The  claim  number. 

(6)  The  amount  claimed. 

(7)  The  amount  of  the  approved 
payment. 

(8)  The  date  the  payment  was 
recorded  in  claims  records. 

(9)  The  claims  office  identification. 

(10)  The  claims  office's  office  code, 
(c)  Payments  in  excess  of  $2,500 

under  the  FTCA  l§  536.78).  Claims  paid 
m  excess  of  $2,500  under  the  FTCA  will 
be  submitted  to  the  GAO  with  the  same 
documentation  as  indicated  in  (a)  above 
but  with  the  following  exceptions: 

(1)  Standard  Form  1145  will  be  signed 
by  the  settlement  authority  on  the  lower 
left  side  only.  The  space  on  the  right 
side  for  the  authorized  certifying  officer 
will  not  be  signed. 

(i)  Where  a  minor  is  payee,  the  full 
legal  name  of  the  individual  should  be 
listed  on  the  voucher:  for  example. 
"John  Doe,  Sr..  as  guardian  of  John  Doe, 


Jr."  Descriptive  words  such  as  "Mrs. 
John  Doe  and  her  three  minor  children" 
should  not  be  used. 

(ii)  The  accounting  classification  will 
not  be  placed  on  the  voucher.  This  is 
accomplished  by  the  GAO  as  the 
payment  is  made  from  Treasury  funds. 

(2)  The  letter  of  transmittal  to  the 
GAO  will  include  a  statement  that  the 
individual  whose  signature  appears  on 
the  voucher  as  certifying  authority  is  the 
person  having  authority  to  act  under  the 
provisions  of  the  FTCA  and  §  536.80. 

(3)  The  Attorney  General  will  approve 
payments  in  excess  of  $25,000  in  lieu  of 
action  of  the  approval  or  settlement 
authority. 

(d)  i4avance  payment.  When4t  has 
been  determined  that  an  advance 
payment  will  be  made,  the  approval  or 
settlement  authority  will  transmit  to  the 
appropriate  disbursing  officer — 

(1)  SF  1034  (in  triplicate)  with  a 
request  that  one  copy  be  returned  with 
voucher  number  and  date  of  payment. 

(2)  The  original  copy  and  one  copy  of 
the  action  by  the  approval  or  settlement 
authority  authorizing  advance  payment 
and  the  Advance  Payment  Acceptance 
Agreement.  (See  §  536.47} 

(e)  Payment  involving  minors. 
Payment  will  be  made  to  the  individual 
who  executed  the  settlement  agreement 
on  behalf  of  the  minor. 

(f)  Lost,  stolen,  forged,  destroyed,  or 
undeliverable  Government  checks. 
Army  disbursing  officers  have  the 
authority  to  issue  substitute  checks  for 
checks  that  have  been  issued  by  the 
Army  and  that  are  subsequently  lost, 
destroyed,  or  rendered  undeliverable. 
(See  AR  37103,  chap.  4,  sees.  VII 
through  X.)  Some  Federal  agencies  do 
not  yet  have  this  authority.  Inquiries 
from  payee  or  endorsees  of  Army-issued 
checks  should  be  referred  to  an  Army 
comptroller;  inquiries  regarding  other 
agencies  should  be  referred  to  the 
specific  agency  involved.  For  claims 
paid  by  the  GAO,  if  the  Treasury  check 
is  lost  or  stolen,  the  payee  or  endorsee 
should  be  referred  to  the  Check  Forgery 
Insurance  Fund,  Department  of  the 
Treasury  (31  U.S.C  3343.  31  CFR  235.1 
through  235.6).  The  Fund  can  reimburse 
such  losses  provided  the  specific 
requirements  of  the  Statute  are  met.  The 
Fund  is  administered  by  the 
Commissioner.  Financial  Management 
Service.  Department  of  the  Treasury, 
3700  East-West  Highway,  Hyattsville, 
MD  20782. 

§  536.36    Effect  of  payment 

Acceptance  of  an  award  by  the 
claimant,  except  for  advance  payment, 
constitutes  for  the  United  States, 
military  personnel,  or  civilian  employee 
whose  act  or  omission  gave  rise  to  the 


claim,  a  release  from  all  liability  to  the 
claimant,  based  on  the  act  or  omission. 
However,  on  tort  claims  only  one 
payment  may  be  made  for  all  damages 
a  claimant  su.stains  from  an  incident. 
Therefore,  a  signed  unconditional 
settlement  agreement  is  needed  to 
ensure  that  the  claimant  understands 
the  finality  of  accepting  payment. 

§  536.37    Notification  as  to  denial  of  claims. 

(a)  General.  The  nature  and  extent  of 
the  written  notification  to  the  claimant 
as  to  the  denial  of  his  or  her  claim 
should  be  based  on  whether  the 
claimant  has  a  judicial  remedy 
following  denial  or  an  administrative 
recourse  to  appeal. 

(b)  Final  actions  under  subpart  D.  If 
the  settlement  authority  has  information 
that  could  be  a  persuasive  factor  for  the 
claimant  as  to  whether  to  resort  to 
litigation,  such  information  may  be 
orally  transmitted  to  the  claimant  and. 
in  appropriate  ca.ses,  released  under 
normal  procedures  in  accordance  with 
AR  340-17  or  AR  340-21.  However,  the 
written  notification  of  the  denial  should 
be  general  in  nature;  for  example,  denial 
on  the  weaker  ground  of  contributory 
negligence  should  be  avoided  and  the 
inclination  should  be  to  deny  on  the 
basis  that  the  claimant  was  solely 
responsible  for  the  incident.  The 
claimant  will  be  informed  in  writing  of 
his  or  her  right  to  bring  an  action  in  the 
appropriate  U.S.  District  Court  not  later 
than  6  months  after  the  date  of  mailing 
of  the  notification.  See  DA  Pam  27-162. 
figures  5-8  and  5-9. 

(c)  Final  actions  under  subparts  C,  F 
and  J.  Final  agency  actions  under 
subparts  C,  F  or  J  are  subject  to  appeal 
and  the  claimant  will  be  so  informed. 
Also,  the  notice  of  final  action  will  be 
sufficiently  detailed  to  provide  the 
claimant  with  an  opportunity  to  know 
and  attempt  to  overcome  the  basis  for 
denial.  The  claim.ant  should  not  be 
afforded  a  valid  basis  for  claiming 
surprise  when  an  issue  adverse  to  him 
or  her  is  asserted  as  a  basis  for  denying 
the  appeal  (see  DA  Pam  27-162.  figs  5- 
8  and  5-9). 

(d)  Denials  on  jurisdictional  grounds. 
Regardless  of  the  nature  of  the  claim  or 
the  .statute  under  which  it  may  be 
considered,  claims  denied  on 
jurisdictional  grounds  that  are  valid, 
certain,  and  not  easily  overcome  (and 
for  this  reason  no  detailed  investigation 
as  to  the  merits  of  the  claim  is 
conducted)  should  contain  in  the  denial 
letter  a  statement  that  the  denial  on 
such  grounds  is  not  to  be  construed  as 
an  expression  of  opinion  on  the  merits 
of  the  claim  or  an  admission  of  liability. 
If  sufficient  factual  information  is 
available  to  make  a  tentative  ruling  on 
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the  merits  of  the  claim,  liability  may  be 
expressly  denied. 

(e)  Claims  that  way  be  considered 
under  more  than  one  chapter.  In 
doubtful  cases  as  to  whether  subparts  C, 
D  and  F  are  the  appropriate  chapters  to 
consider  the  claim,  the  claimant  will  be 
advised  of  the  alternatives;  for  example, 
the  right  to  sue  or  the  right  to  appeal. 
Similarly,  a  claimant  may  be  advised  of 
his  or  her  alternative  remedies  when  the 
claimant  is  a  military  member  and  the 
issue  of  "incident  to  service"  is  not 
clear. 

(f)  Denial  after  litigation.  On  those 
claims  cognizable  under  the  FTCA  in 
which  the  claimant  files  suit  after  six 
months  without  agency  action,  a  formal 
denial  will  be  sent  to  the  claimant 
unless  the  Assistant  United  States 
Attorney  responsible  for  the  litigation  of 
the  suit  expressly  directs  otherwise.  The 
denial  will  be  on  the  basis  that  the  claim 
is  no  longer  amenable  to  administrative 
settlement.  Other  reasons  for  denial  may 
also  be  given. 

Small  Claims 

§  536.38    General. 

This  section  provides  an  expeditious 
procedure  for  the  investigation  and 
payment  of  claims  (regardless  of  the 
amount  claimed)  that  may  be  without 
extensive  investigation.  If  it  appears  that 
a  claim  should  be  denied  or  cannot  be 
settled  within  the  limits  specified  in 
this  section,  it  will  be  fully  investigated 
under  normal  procedures.  The  use  of 
small  claims  procedures  is  not 
mandator}-;  however,  these  procedures 
should  be  used  whenever  considered 
appropriate  in  the  judgment  of  the 
claims  approval  or  settlement  authority, 
as  considerable  processing  time  and 
expense  is  usually  saved  thereby.  If  a 
fully  investigated  claim  is  received  by 
an  approval  or  settlement  authority, 
which  in  his  or  her  opinion  could 
properly  have  been  processed  under 
small  claims  procedures,  the  claim  will 
be  settled  in  accordance  with  normal 
procedures.  Appropriate  corrective 
action  will  be  taken  to  ensure  the  use  of 
small  claims  procedures  in  similar 
future  cases. 

§  536.39    Investigation. 

The  investigation  will  be  made  so  as 
to  develop  most  expeditiously  the  facts 
necessary  to  determine  whether  the 
claim  is  meritorious  and  in  what 
amount.  The  evidence  required  may  be 
obtained  by  telephone,  from  incident 
reports,  and  other  forms  of  hearsay 
evidence.  Written  statements  of 
witnesses,  wTitten  estimates  of  repairs, 
and  the  like  are  not  required.  The 
approving  authority  must  be  convinced 
and  state  on  DA  Form  1668  that— 


(a)  The  United  States  is  liable  for  the 
damage  or  injury  incurred. 

(b)  The  claimant  is  a  proper  claimant. 

(c)  The  amount  approved,  as  claimed 
or  agreed  upon,  is  reasonably 
substantiated. 

§  536.40    Report  of  Investigation. 

When  it  appears  that  a  small  claim 
may  arise,  the  report  of  investigation 
will  be  prepared  on  DA  Form  1668.  The 
investigator  will  append  a  brief 
summary  of  the  evidence  developed. 
The  summary  may  be  used  as  a  basis  for 
completion  of  the  investigation  after  a 
claim  has  been  filed.  This  report  is 
exempted  from  control  in  accordance 
with  AR  335-15,  paragraph  7-2t. 

§536.41     Processing. 

(a)  If  the  amount  claimed  under 
chapter  11  is  not  more  than  $1,000,  or 
in  the  case  of  a  tort  claim  is  not  more 
than  $2500,  and  is  considered 
meritorious  in  full,  the  claims  JA/ 
attorney  will  complete  DD  Form  1842  or 
DA  Form  1668  and  pay  the  claim. 

(b)  A  claim  under  subpart  K  is 
meritorious  in  an  amount  of  $1,000  or 
less,  or  if  a  tort  claim  is  meritorious  in 
the  amount  of  $2500  or  less,  the  claim 
JA/attomey  may  settle  the  claim. 

(c)  After  coordination  with  the 
responsible  approving  or  settlement 
authority,  unit  claims  officers  may  be 
authorized  to  attempt  to  procure  a 
settlement  agreement.  If  a  settlement 
agreement  is  obtained,  the  claims  officer 
will  complete  the  small  claims 
certificate  for  amount  of  recommended 
payment  and  transmit  it,  in  triplicate, 
with  the  claim  and  settlement 
agreement,  to  the  approval  or  settlement 
authority. 

(d)  If  a  claimant  refuses  to  accept  a 
sum  offered  under  this  section  or  if  it 
appears  that  a  claim  should  be 
disapproved,  the  small  claims 
procedures  will  not  be  employed;  the 
claim  will  be  fully  investigated  and 
processed. 

(e)  Nonappropriated  fund  claims  will 
be  forwarded  by  the  approval  or 
settlement  authority  for  paj-ment  as 
prescribed  in  subpart  L. 

(f)  Claims  under  chapter  11.  DA  Form 
1668  will  not  be  employed  in  the 
settlement  of  small  claims  under 
chapter  11.  Such  a  claim  will  be 
submitted  on  DD  Form  1842.  Procedures 
in  subpart  K  will  be  used. 

§  536.42    Settlement  agreement 

When  a  claimant  is  available  and 
agrees  to  accept  a  sum  less  than 
originally  claimed,  he  or  she  will  be 
requested  to  sign,  in  ink,  a  statement  to 
that  effect  on  any  open  space  on  each 
copy  of  the  claim  form  (SF  95  (Claim  for 


Damage,  Injury,  or  Death)).  If  not  readily 
available,  the  claimant  will  be  requested 
to  sign  and  return  in  triplicate  a  DA 
Form  1666  or  Standard  Form  1145, 
which  will  be  attached  to  the  claim 
form. 

§536.43    Payn>ent 

(a)  If  a  small  claim  is  payable  under 
any  chapter  except  subparts  G  and  I.  the 
approval  or  settlement  authority  will 
allow  the  procedures  of  either 

§  536.35(a)  and  §  536.35(a)(1). 

(b)  (Reserved) 

(c)  Except  for  claims  cognizable  under 
subpart  K  and  personnel  claims 
cognizable  under  subpart  L  an  approval 
authority  who  has  been  appointed  an 
agent  officer  under  AR  37-103,  chapter 
15,  may  pay  the  claim,  and  will  require 
the  claimant  to  sign,  in  triplicate,  a 
receipt  in  the  following  language: 

(Date) 
I  hereby  acltnowledge  receipt  of 

in  full  satisfaction  and  final 

settlement  of  the  within  claim. 

(Signature)     * 

(Name  printed) 

(d)  This  above  receipt  may  be  printed, 
stamped,  typed,  or  written  in  ink  in  any 
available  space  on  the  front  or  back  of 
the  signed  claim  form.  If  not  on  the 
claim  form,  the  receipt  will  be  modified 
to  identify  and  will  be  firmly  affixed  to 
the  appropriate  claim. 

Advance  Payments 

§  536.44    Authority. 

This  section  implements  the  act  of  8 
September  1961  (75  Stat.  488.  10  U.S.C 
2736)  as  amended  by  Public  Law  90- 
521  (82  Stat.  874).  Public  Law  98-564. 
and  Public  Law  100-456.  No  new 
liabihty  is  created  by  10  U.S.C  2736. 
which  merely  permits  partial  advance 
payments  on  meritorious  claims  as 
specified  above.  (See  §  536.178  for 
emergency  partial  payments  in 
personnel  claims,  which  are  not 
governed  by  10  U.S.C  2736.) 

§  536.45    Conditions  for  advance  payment 
(a)  An  advance  pav-ment  not  in  excess 
of  $100,000  is  authorized  in  the  limited 
category  of  claims  resuhing  in 
immediate  hardship  arising  from 
incidents  that  are  payable  under 
subparts  C,  F  or  J.  An  advance  payment 
is  authorized  only  under  the  following 
circumstances: 

(1)  The  claim  must  be  determined  to 
be  cognizable  and  meritorious  under  the 
provisions  of  subparts  C.  F  or  J. 

(2)  There  exists  an  immediate  need  of 
the  person  who  suffered  an  injury, 
damage,  or  loss,  or  of  the  family  of  a 
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person  who  was  killed  for  food, 
clothing,  sheher,  medical,  burial 
expenses,  other  necessities,  or  other 
resources  for  such  expenses  that  are  not 
reasonably  available. 

(3)  The  payee,  so  far  as  can  be 
determined,  would  be  a  proper 
claimant,  as  is  the  spouse  or  next  of  kin 
of  a  claimant  who  is  incapacitated. 

(4)  The  total  damage  sustained  must 
exceed  the  amount  of  the  advance 
payment. 

(5)  A  properly  executed  advance 
payment  acceptance  agreement  has  been 
obtained. 

§536.46    Authorization. 

The  authorities  listed  below  ore 
authorized  to  make  advance  payments 
as  follows: 

(a)  Under  subparts  C  and  F  of  this 
part,  TJAG  and  TAJAG  may  make 
advance  payments  in  amounts  not 
exceeding  SIOO.OOO;  the  Commander, 
USARCS,  in  amounts  not  exceeding 
$25,000;  and  the  authorities  designated 
in  §  536.61(a)  (4)  and  (5)  and 

§  53fi.l03(c)l3).  in  amounts  not 
exceeding  SlO.OOO,  subject  to  advance 
coordination  with  USARCS  if  the 
estimated  total  value  of  the  claim 
exceeds  their  monetary  authority. 
Requests  for  advance  payments  in 
excess  of  $10,000  will  be  forwarded  to 
USARCS  for  processing. 

(b)  Under  subpart  J  of  this  part,  three- 
member  claims  commissions  may  make 
advance  paym.ents  under  the  Foreign 
Claims  Act  in  amounts  not  exceeding 
SlO.OOO,  subject  to  advance 
coordination  with  USARCS  if  the 
estimated  total  value  of  the  claim 
exceeds  their  monetary  authority. 

§  536.47    Advance  payment  acceptance 
agreement 

Prior  to  making  any  advance  payment, 
the  authority  approving  such  payment 
will  obtain  an  executed  acceptance 
agreement  from  the  claimants. 

Subpart  C — Claims  Cognizable  Under 
the  Military  Claims  Act 

§  536.43    Statutory  authority. 

The  statutory  authority  for  this 
chapter  is  contained  in  the  act  of  10 
August  1956  (70A  Stat.  153,  10  U.S.C. 
2733),  commonly  referred  to  as  the 
"Military  Claims  Act,"  as  amended  by 
Public  Law  90-522,  26  September  1968 
(32  Stat.  875),  Public  Law  90-525,  26 
September  19R8  (82  Stat.  877),  Public 
Law  93-336.  8  July  1974;  the  act  of  8 
September  1961  (75  Stat.  488, 10  U.S.C 
2736).  as  amended  by  Public  Law  90- 
521.  26  September  1968  (82  S^at.  874); 
and  the  act  of  30  Ck.tober  1984,  Public 
Law  98-564. 


§536.49    Scope. 

This  subpart  is  applicable  in  all 
locations  and  prescribes  the  substantive 
bases  and  special  procedural 
requirements  for  the  settlement  of 
claims  against  the  United  States  for 
death;  personal  injury;  or  damage,  loss, 
or  destruction  of  property — 

(a)  Caused  by  military  personnel  or 
civilian  employees  of  the  DA  acting 
within  the  scope  of  their  employment. 

(b)  Incident  to  the  noncombat 
activities  of  the  DA,  provided  such 
claim  is  not  for  personal  injury  or  death 
of  a  member  of  the  Anned  Forces  or 
Coast  Guard  or  civilian  officer  or 
employee  whose  injury  or  death  is 
incident  to  service. 

§536.50    Claims  payable. 

(a)  General.  Unless  otherwise 
prescribed,  a  claim  for  personal  injury, 
death,  or  damage  or  loss  of  real  or 
personal  property  is  payable  under  this 
chapter  when — 

(1)  Caused  by  an  act  or  omission 
determined  to  be  negligent,  wrongful,  or 
otherwise  involving  fault  of  military 
personnel  or  civilian  officers  or 
employees  of  the  DA  acting  within  the 
scope  of  their  employment,  including 
certain  Red  Cross  volunteers  meeting 
the  criteria  in  AR  40-3,  paragraph  2-42, 
or 

(2)  Incident  to  the  noncombat 
activities  of  the  DA. 

(b)  Property.  The  loss  or  damage  to 
property  that  may  be  the  subject  of 
claims  under  tliis  chapter  includes — 

(1)  Real  property  used  and  occupied 
under  lease,  express  or  implied,  or 
otherwise  (for  example,  in  connection 
with  training,  field  exercises,  or 
maneuvers).  An  allowance  may  be  made 
for  the  use  and  occupancy  of  real 
property  arising  out  of  trespass  or  other 
tort,  even  though  claimed  as  rent.  (See 
DA  PAM  27-162,  paragraph  8-46.) 

(2)  Personal  property  bailed  to  the 
Government  under  an  agreement, 
express  or  implied,  unless  the  owner 
has  expressly  assumed  the  risk  of 
damage  or  loss.  Some  losses  may  be 
payable  using  Operations  and 
Maintenance,  Army  funds.  (See  DA  Pam 
27-162,  paragraph  8-41.)  Clothing 
damage  or  loss  claims  arising  out  of  the 
operation  of  an  Army  Quartermaster 
laundry  are  considered  to  be  incident  to 
service  and  are  payable  only  if  claimant 
is  not  a  proper  claimant  under  subpart 
K. 

(3)  Registered  or  insured  mail  in  the 
possession  of  the  DA,  even  though  the 
loss  was  caused  by  a  criminal  act.  (See 
DA  Pam  27-162,  paragraph  8-61  for 
settlement  of  claims  by  the  U.S.  Postal 
Service.) 


(c)  Effect  ofFTCA.  A  claim  may  be 
settled  in  the  United  States  only  if  the 
FTCA  has  been  judicially  determined 
not  to  be  applicable  to  claims  of  this 
nature  or  if  the  claim  arose  incident  to 
noncombat  activities. 

(d)  Advance  payments.  Advance 
payments  (10  U.S.C.  2736,  as  amended) 
in  partisrt  pa^mient  of  meritorious  claims 
to  alleviate  immediate  hardship  are 
authorized  as  provided  in  subpart  B. 

§  536.51    Claims  r>ot  payable. 

A  claim  is  not  payable  that — 

(a)  Results  wholly  from  the  negligent 
or  wrongful  act  of  the  claimant  or  agent. 
(See  section  536.55(b)  on  comparative 
negligence.) 

(b)  Is  for  reimbursement  for  medical, 
hospital,  or  burial  expenses  furnished  at 
the  expense  of  the  United  States. 

(c)  Is  purely  contractual  in  nature. 

(d)  Arises  from  private  as 
distinguished  from  Government 
transactions. 

(e)  Is  based  solely  on  compassionate 
grounds. 

(f)  Is  for  war  trophies  or  articles 
intended  directly  or  indirectly  for 
persons  other  than  the  claimant  or 
members  of  his  or  her  immediate  family, 
such  as  articles  acquired  to  be  disposed 
of  as  gifts  or  for  sale  to  another, 
voluntarily  bailed  to  the  Army,  or  is  for 
precious  jewels  or  other  articles  of 
extraordinary  value  voluntarily  bailed  to 
the  Army.  The  preceding  sentence  is  not 
applicable  to  claims  invoKing  registered 
or  insured  mail.  No  allowence  will  be 
made  for  any  item  when  the  evidence 
indicates  that  the  acqtiisition, 
possession,  or  transportation  thereof 
was  in  violation  of  DA  directives. 

(g)  Is  for  rent,  damage,  or  other 
payments  involving  the  acquisition,  use, 
possession,  or  disposition  of  real 
property  or  interests  tlierein  by  and  for 
the  DA,  except  as  authorized  by 

§  536.50(b).  Real  estate  claims  founded 
upon  contract  are  generally  processed 
under  AR  405-15.  (See  DA  Pam  27-162, 
paragraph  8-46.) 

(h)  Is  not  in  the  best  interests  ofthe 
United  States,  is  contrary  to  public 
policy,  or  is  otherwise  contrary  to  the 
basic  intent  ofthe  governing  statute  (10 
U.S.C.  2733);  for  example,  claims  by 
inhabitants  of  unfriendly  foreign 
countries  or  by  or  based  on  injury  or 
death  of  individuals  considered  to  be 
unfriendly  to  the  United  States.  When  a 
claim  is  considered  to  be  not  payable  for 
the  reasons  stated  in  this  paragraph,  it 
will  be  forwarded  for  appropriate  action 
to  the  Commander,  USARCS,  together 
with  the  recommendations  ofthe 
responsible  claims  office. 

(i)  Is  presented  by  a  national,  or  a 
corporation  controlled  by  a  national,  of 
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a  country  at  war  or  engaged  in  armed 
conflict  with  the  United  States,  or  any 
country  allied  with  such  enemy  country 
unless  the  appropriate  settlement 
authority  determines  that  the  claimant 
is  and,  at  the  time  of  the  incident,  was 
friendly  to  the  United  States.  A  prisoner 
of  war  or  an  interned  enemy  alien  is  not 
excluded  as  to  a  claim  for  damage,  loss, 
or  destruction  of  personal  property  in 
the  custody  ofthe  Government 
otherwise  payable. 

(j)  Is  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard  or  a  civilian  employee  that  is 
incident  to  his  or  her  service  (10  U.S.C. 
2733(b)(3)). 

(k)  Is  listed  in  section  536.75,  except 
for  claims  Usted  in  section  536.75(n) 
and  (r). 

§  536.52    Claims  having  multiple  remedies. 

(a)  Claims  cognizable  under  other 
chapters.  (1)  Claims  based  upon  a  single 
act  or  incident  cognizable  under  this 
subpart  and  subparts  H  or  K  will  be  first 
considered  under  the  latter  chapters:  if 
not  payable  under  any  of  those  chapters, 
the  claim  will  be  considered  under  this 
chapter. 

(2)  A  claim  may  not  be  paid  under 
this  chapter  if  it  is  covered  by  the 
Federal  Tort  Claims  Act  (subpart  E)  or 
the  Foreign  Claims  Act  (subpart  J).  (See 
10  U.S.C.  2733(b)(2)). 

(3)  Where  a  Status  of  Forces 
Agreement  or  other  agreement  provides 
for  host  country  adjudication  of  a  claim, 
the  treaty  process  may  be  the  claimants 
exclusive  remedy  (see  subpart  G). 
Where  a  foreign  country  is  responsible 
for  adjudication  ofthe  claim  under  the 
terms  of  such  an  agreement,  it  may  not 
be  paid  under  the  provisions  of  this 
chapter.  If  the  foreign  country  refuses  to 
recognize  legal  responsibility  for  the 
claim,  or  to  consider  it  under  applicable 
treaty  provisions,  the  chief  of  a 
command  claims  service  or,  where  the 
estimated  value  ofthe  claim  is  v.-ithin 
USARCS  authority,  the  Commander, 
US.^RCS  may  authorize  adjudication  of 
the  claim  under  this  chapter.  The  mere 
fact  a  foreign  country  fails  to  pay  the 
claims  on  its  merits  is  not  sufficient 
basis  for  invoking  this  authority. 

(b)  Claims  based  upon  multiple  acts 
or  theories  of  liability.  Where  claims 
cognizable  under  this  chapter  are  based 
upon  more  than  one  act  or  injurv'  and 
where  one  or  more  of  the  acts  or  injuries 
are  also  cognizable  under  the  FTCA 
(subpart  D)  (for  example,  claims  alleging 
acts  of  medical  malpractice  both  in  a 
foreign  country  and  in  the  United  States 
or  claims  alleging  negligence  in  the 
conduct  of  a  noncombat  activity),  the 
claims  will  be  processed  as  follows: 


(1)  Meritorious  claims,  (i)  If  the 
primary  cognizable  act  or  incident  upon 
which  the  claim  is  based  is  not 
cognizable  under  subpart  D.  the  claim 
may  be  considered  and  paid  under  this 
chapter.  However,  the  settlement 
agreement  must  expressly  release  the 
United  States  from  any  further  liability 
under  the  FTC^  or  any  other  statute  or 
regulation  for  all  acts  or  incidents  upon 
which  the  claim  was  based.  If  the  claim 
is  over  $25,000,  any  proposed 
settlement  will  be  coordinated  with 
USARCS  prior  to  final  action. 

(ii)  If  the  primary  cognizable  act  or 
incident  upon  which  the  claim  is  based 
is  cognizable  under  subpart  D,  the  claim 
will  be  first  considered  under  subpart  D. 
If  the  claim  is  determined  by  proper 
authority  to  be  nonmeritorious  under 
subpart  D  but  meritorious  under  this 
subpart  (for  example,  negligence 
occurred  overseas  but  none  occurred  in 
the  United  States  or  there  is  no 
negligence  in  the  conduct  of  a 
noncombat  activity),  it  may  be 
considered  and  paid  under  this  subpart. 
However,  an  agreed  settlement  must  be 
reached  that  expressly  releases  the 
United  States  from  further  liability 
under  the  FTC^  or  any  other  statute  or 
regulation  for  all  acts  or  incidents  upon 
which  the  claim  was  based.  If  the  claim 
was  presented  in  an  amount  over 
$25,000,  any  proposed  settlement  will 
be  coordinated  with  USARCS. 

(2)  Nonmeritorious  claims.  Where 
claims  are  based  upon  multiple  acts  or 
incidents,  some  or  all  of  which  may  be 
cognizable  under  subpart  D  (FTCA). 
extreme  care  will  be  taken  prior  to  any 
disapproval  based  upon  this  chapter. 
Whether  a  claim  is  covered  by 
Cognizability  under  the  FTCA  is  a 
litigable  issue.  Such  claims  will  be 
disapproved  under  this  chapter  only  as 
follows: 

(i)  A  claim  presented  in  an  amount 
not  over  $25,000,  may  be  disapproved 
by  an  office  with  settlement  authority 
having  jurisdiction  over  the  claim  only 
if  the  claim  is  determined  to  be 
nonmeritorious  under  both  this  subpart 
and  subpart  D;  however  the  disapproval 
procedures  established  in  subpart  D 
must  be  fully  satisfied.  In  such  cases, 
the  disapproval  notification  will  advise 
the  claimant  of  his  or  her  concurrent 
rights  to  appeal  the  disapproval  under 
this  subpart  or  to  institute  suit  under  the 
FTCA.  (See  §  536.63.)  In  case  of  doubt 
concerning  the  applicability  of  this 
paragraph,  the  question  will  be  referred 
to  USARCS. 

(ii)  Claims  of  the  type  covered  by  this 
paragraph,  which  are  presented  in  an 
amount  over  $25,000,  will  be 
disapproved  only  by  the  USARCS. 


(c)  Claims  in  litigation.  Disposition 
under  this  chapter  of  any  claim  of  the 
type  covered  by  this  paragraph  that  goes 
into  litigation  in  any  State  or  Federal 
court  under  any  State  or  Federal  statute 
or  ordinance  will  be  suspended  pending 
disposition  of  such  litigation,  and  the 
claim  file  will  be  forwarded  to  USARCS. 
The  Commander,  USARCS,  in 
coordination  with  the  U.S.  Department 
of  Justice,  may  determine  that  final 
disposition  under  this  chapter  during 
pendency  of  the  litigation  is  in  the  best 
interests  ofthe  United  States.  This 
paragraph  will  also  apply  to  any 
litigation  brought  against  any  agent  of 
the  United  States  in  his  or  her 
individual  capacity  that  is  based  upon 
the  same  acts  or  incidents  upon  which 
a  claim  under  the  chapter  is  based. 

§  536.53    Presentation  of  claim. 

(a)  When  claim  must  be  presented.  A 
claim  may  be  settled  under  this  chapter 
only  if  presented  in  writing  within  2 
years  after  it  accrues.  If  a  claim  accrues 
in  time  of  war  or  armed  conflict,  or  if 
war  or  armed  conflict  intervenes  within 
2  years  after  it  accrues,  and  if  good 
cause  is  shown,  the  claim  may  be 
presented  not  later  than  2  years  after 
war  or  armed  conflict  is  terminated.  As 
used  in  this  paragraph,  a  war  or  armed 
conflict  is  one  in  which  any  Armed 
Force  ofthe  United  States  is  engaged. 
The  dates  of  commencement  and 
termination  of  an  armed  conflict  must 
be  established  by  concurrent  resolution 
of  Congress  or  by  determination  of  the 
President. 

(b)  Where  claim  must  be  presented.  A 
claim  must  be  presented  to  an  agency  or 
instrumentality  ofthe  DA.  However,  the 
statute  of  limitations  is  tolled  if  a  claim 
is  filed  with  another  Goverrunent 
agency  and  forwarded  to  the  DA  within 
6  months,  or  if  the  claimant  makes 
inquiry  ofthe  DA  concerning  his  or  her 
claim  within  6  months  after  it  was  filed 
with  another  agency  ofthe  Government. 
If  a  claim  is  received  by  an  official  ofthe 
DA  who  is  not  a  claims  approval  or 
settlement  authority  under  this  chapter, 
the  claim  will  be  transmitted  without 
delay  to  the  nearest  claims  office  or  JA 
office  for  deliver^'  to  such  an  office. 

§  536.54    Procedures. 

So  far  as  not  inconsistent  with  this 
chapter,  the  claims  procedures  set  forth 
in  subpart  B  will  be  followed. 
Subrogated  claims  will  be  processed  as 
prescribed  in  §  536.20(b). 

§  536.55    Law  applicable  to  liability. 

(a)  Claims  arising  within  the  United 
States,  and  its  territories, 
commonwealths  and  possessions.  As  to 
claims  arising  in  the  United  States,  its 
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territories,  commonwealths,  and 
possessions,  the  law  of  the  place  where 
the  act  or  omission  occurred  will  be 
applied  in  determining  liability  and  the 
effe<.i  of  contributory  negligence  on  the 
claimant's  right  to  recover  damages. 
However,  theories  of  strict  or  absolute 
liability  will  not  be  applicable  to  claims 
under  this  subpart. 

(b)  Claims  arising  within  foreign 
countries.  (\)  For  claims  arising  in  a 
foreign  country,  liability  of  the  United 
Slates  will  be  assessed  by  reference  to 
the  law  of  the  District  of  Columbia 
applicable  to  torts  committed  in  and 
having  their  operative  effect  in  the 
District  (i.e.  District  of  Columbia  choice 
of  law  rules  will  not  be  applicable).  The 
United  States  shall  be  liable  in  the  same 
manner  and  to  the  same  extent  as  a 
private  individual  under  like 
circumstances,  except  that  theories  of 
absolute  or  strict  liability  may  not  be 
applied  under  this  chapter.  [Damages 
will  be  determined  under  the  provisions 
of  §§  536.56  through  536.59. 

(2)  The  law  of  the  place  in  which  the 
alleged  negligent  act  occurred  will  be 
applied  to  determine  the  effect  of  the 
claimant's  own  negligence  on  the  merits 
of  the  claim.  Where  there  is  no  law  on 
this  issue,  the  MCA  requires  application 
of  traditional  rules  of  contributory 
negligence. 

(3)  In  traffic  accident  cases,  questions 
of  negligence,  and  the  degree  of  the 
chimant's  comparative  negligence,  will 
b»j  evaluated  based  on  the  traffic  and 
\ehicle  safety  laws  and  regulations  of 
the  country  in  which  the  accident 
occurred,  but  only  to  the  extent  they  are 
not  specifically  superseded  or 
preempted  by  U.S.  military  traffic 
regulations.  Likewise,  where  a  claim  is 
based  on  the  failure  to  comply  with 
5ome  safety  or  regulatory  standard,  the 
standard  applicable  at  time  and  in  the 
place  where  the  claim  arose  will  be 
u.sed.  rather  than  any  comparable 
.standard  in  the  District  of  Cx)lumbia. 

§  536.56    Measure  ot  damages  for  property 
claims. 

(a)  General.  The  measure  of  damages 
in  property  claims  arising  in  the  United 
States  or  its  possessions  will  be 
determined  in  accordance  with  the  law. 
of  the  place  where  the  incident 
occurred.  The  measure  of  damages  in 
property  claims  arising  overseas  will  be 
determined  in  accordance  with  the  law 
of  the  District  of  Columbia  (see 

§536. 55(a).  However,  punitive  or 
e.xemplary  damages,  including  damages 
considered  punitive  in  nature  under  28 
U.S.C.  2674.  and  interest  on  any 
settlement  are  not  payable. 

(b)  Proof  of  damage.  The  information 
listed  below  (similar  to  that  required  by 


28  CFR  14.4(c)  (DA  Fam  27-162, 
appendix  H))  will  be  submitted  by  a 
claimant  to  substantiate  a  claim. 

(1)  Proof  of  ownership. 

(2)  Detailed  statement  of  amount 
claimed  for  each  item  of  property. 

(3)  Itemized  receipt  or  estimate  for  all 
repairs. 

(4)  Statement  giving  date  of  purchase, 
price  and.  where  not  economically 
repairable,  the  salvage  value. 

(c)  Appraisals.  The  assistance  of 
appraisers  should  be  used  in  all  claims 
where,  in  the  opinion  of  the  claims 
officer,  an  appraisal  is  reasonably 
necessary  and  useful  in  effectuating 
administrative  settlement  of  claims.  (See 
§  536.26  for  procedures  on  appraisals.) 

§  536.57    Measure  of  damages  In  in)ury  or 
deatti  claims  arising  In  the  United  States  or 
Its  possessions. 

Measure  of  damages  in  injury  or  death 
claims  arising  in  the  United  States  or  its 
possessions  will  be  assessed  as  follows; 

(a)  Where  an  injury  or  an  injury 
resulting  in  death  arises  within  the 
United  States  or  its  possessions,  the 
measure  of  damages  will  be  determined 
in  accordance  with  the  law  of  the  State 
or  possession  wherein  the  injury  arises. 
However,  punitive  or  exemplary 
damages,  including  damages  considered 
punitive  in  nature  under  28  U.S.C.  2674, 
and  interest  on  any  settlement  are  not 
payable. 

fb)  The  information  listed  below 
(similar  to  that  require^d  by  28  CFR 
14.4(a)  (DA  Pam  27-162,  appendix  H)) 
will  be  submitted  by  a  claimant  to 
substantiate  a  wrongful  death  claim: 

(1)  Authenticated  death  certificate  or 
other  com.petent  evidence  showing  date 
and  cause  of  death  and  age  of  decedent. 

(2)  Decedent's  employment  and 
occupation  at  time  of  death,  including 
salary  or  earnings  and  duration  of  last 
employment  or  occupation. 

(3)  Names,  addres.ses,  birth  dates, 
kinship,  and  marital  status  of  survivors. 

(4)  Identification  of  persons 
dependent  on  decedent  for  support  at 
time  of  death  and  the  degree  of  support 
provided. 

(5)  Decedent's  general  physical  and 
m.enta!  condition  at  time  of  death. 

(6)  Itemized  bills  or  receipts  for 
medical  and  burial  expenses. 

(7)  If  damages  for  pain  and  suffering 
are  claimed,  a  physician's  statement 
specifying  the  injuries  suffered, 
duration  of  pain  and  suffering,  drugs 
administered,  and  decedent's  physical 
condition  between  time  of  injury  and 
time  of  death. 

(c)  The  information  listed  below 
(similar  to  that  required  by  28  CFR 
14.4(b)  (DA  Pam  27-162,  appendix  H)) 
will  be  submitted  by  a  claimant  to 
substantiate  a  personal  injury  claim: 


(1)  Written  report  by  the  attending 
physician  or  dentist  setting  forth  the — 

(i)  Nature  and  extent  of  injury, 
(ii)  Nature  and  extent  of  treatment, 
(iii)  Degree  of  temporary  or  permanent 
disability, 
(iv)  Prognosis. 

(v)  Period  of  hospitalization, 
(vi)  Diminished  earning  capacity. 

(2)  Itemized  bills  or  receipts  for 
medical,  dental,  and  hospital  expenses. 

(3)  If  the  prognosis  includes  future 
treatment,  a  statement  of  expected 
expenses  for  such  treatment. 

(4)  If  the  claim  includes  lost  time  from 
employment,  a  statement  by  the 
employer  showing  the  actual  time  lost 
and  wages  and/or  salary  lost. 

(5)  If  the  claim  includes  lost  income 
by  a  self-employed  claimant, 
documentary  evidence  of  such  loss. 

§  53658    Measure  of  dariaqes  In  Injury  or 
death  claims  arislrrg  in  foreign  countries. 

(aj  Whfcre  a  claim  for  iv.  injury,  or 
injury  resulting  in  death,  arises  outside 
of  the  United  States  or  its  possessions, 
the  elements  of  damages  payable  under 
this  subpart  will  be  the  same  as  those 
payable  in  a  similar  claim  ari;-;ing  under 
the  law  of  the  District  of  Columbia 
applicable  to  torts  committed  in  and 
having  their  operative  effect  in  the 
District  of  Columbia.  The  amount  paid 
will  be  based  on  generally  acxepted 
economic  principles.  All  awards  for 
future  pa\Tnents  of  economic  damages 
will  be  discounted  to  present  value. 
Awards  under  this  chapter  will  be 
reduced  by  any  benefits  which  have 
been  or  are  reasonably  likely  to  be  paid, 
if  the  benefit  or  payment  is  f.rom  the 
general  revenues  of  the  United  States 
and  the  claimant  did  not  contribute  to 
or  purchase  the  benefit.  In  death  cases, 
taxes  and  personal  consumption  will  be 
deducted  from  any  award  for  lost 
economic  contribution  or  lost  earnings. 
Punitive  or  exemplary  damages, 
including  damages  crjnsidered  punitive 
in  nature  under  28  U.S.C.  2674,  and 
interest  on  any  settlement  are  not 
payable. 

(b)  The  infomiatipn  listed  in  §  536.57 
(1))  or  (c),  as  appropriate,  will-be 
submitted  by  the  claimant  to 
substantiate  a  claim. 

(c)  A  claimant  who  alleges  a  serious 
personal  injury  resulting  in  temporary 
or  permanent  disability  should  be 
exammed  by  an  independent  physician 
or  other  medical  speciali.st.  The  purpose 
of  the  examination  is  not  just  to  confirm 
the  impairment  but  also  to  help  assess 
its  extent,  prognosis  and  treatment.  See 
§536.27  for  independent  medical 
examination  procedures. 
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§  535.59    Failure  to  substantiate  a  claim. 

(a)  The  Government  is  not  obhgated  to 
take  final  action  on  a  claim  until  it  has 
brtin  supported  by  the  claimant  with 
specific  facts  substantiated  by 
appropriate  documentary  evidence, 
reports  of  investigation,  medit^al 
records,  or  witness  statements.  As  the 
burden  of  proof  is  on  the  claimant,  the 
failu.^^  to  substantiate  a  claim  within  a 
reasonable  time  can  be  the  basis  for 
denial  of  the  claim.  Upon  request,  the 
claimant  must — 

(1)  Provide  the  documentation 
required  by  sections  §§  536.56  through 
536.58. 

(2)  Undergo  necessary  medical 
examinations. 

(3)  Permit  questioning  of  the  claimant, 
his  or  her  witnesses,  and  treating 
medical  personnel. 

(4)  Submit  an  expert  opinion  in  a 
professional  negligence  action. 

(b)  Failure  to  comply  with  these 
requirements  may  provide  a  basis  for 
denial  of  a  claim,  in  full  or  in  part. 

§  S3e.60    Structured  settlement 

(a)  The  use  of  the  structured 
settlement  device  by  approval  and 
settlement  authorities  is  encouraged  in 
all  appropriate  cases.  A  structured 
settlement  should  not  be  used  when 
contrary  to  the  -desires  of  the  claimant. 

(b)  Notwithstanding  the  above,  the 
Commander.  USARCS  may  require  or 
recommend  to  higher  authority  that  an 
acceptable  structured  settlement  be 
made  a  condition  of  award 
notwithstanding  objection  by  the 
claimant  or  his  or  her  representative 
where — 

(1)  Neces-sary  to  ensure  adequate  and 
secure  care  and  compensation  to  a 
minor  or  otherwise  incompetent 
claimant  over  a  period  of  years; 

(2)  Where  a  trust  device  is  necessary 
to  ensure  the  long-term  availability  of 
fundr.  for  anticipated  further  medical 
care: 

(3)  Wherw  the  injured  party's  life 
expectancy  cannot  be  reasonably 
determined. 

§  536.6 1    Settlement  authority. 

(a)  The  Secretary'  of  the  Army,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  of 
the  Secretary  or  other  designee  of  the 
Secretary  of  the  Army  must  approve 
settlements  in  excess  of  $100,000. 

fb)  Delegations  of  authority.  (1) 
Disapprovals  and  final  offers  in  claims 
ac  ted  on  under  the  delegations  set  forth 
herein  are  subject  to  appeal  to  the 
authorities  specified  in  paragraph  (d)  of 
this  section. 

(2)  The  TIAG  and  TAJAG  are 
delegated  authority  to  pay  up  to 


$100,000  in  settlement  of  a  claim  and  to 
disapprove  a  claim  regardless  of  the 
amount  claimed.  The  Commander, 
USARCS  will  process  such  claims  as 
prescribed  in  §  536.62. 

(3)  The  Commander.  USARCS.  or 
designees,  are  delegated  authority  to  pay 
up  to  $25,000  in  settlement  of  a  claim 
and  to  disapprove  or  make  a  final  offer 
in  a  claim  regardless  of  the  amount 
claimed. 

(4)  The  SJA  and,  subject  to  limitations 
imposed  by  him  or  her.  die  chief  of  the 
command  claims  service  of  the 
commands  hsted  below  are  delegated 
authority  to  pay  up  to  $25,000  in 
settlement  of  a  claim,  regardless  of  the 
amount  claimed,  and  to  disapprove  or 
make  a  final  offer  in  a  claim  presented 
in  an  amount  not  exceeding  $25,000: 

[i]  USAREUR. 

(ii)  Eighth  U.S.  Army,  Korea. 

(iii)  USARSO. 

(5)  Area  claims  offices  are  delegated 
authority  to  pay  up  to  $15,000  in 
settlement  of  a  claim,  regardless  of  the 
amount  claimed,  and  to  disapprove  or 
make  a  final  offer  in  a  claim  presented 
In  an  amount  not  exceeding  $15,000. 

(6)  Qaims  processing  offices  with 
approval  authority  are  delegated 
authority  to  approve,  in  full  or  in  part, 
claims  presented  for  $5,0<X)  or  less,  and 
to  pay  claims  regardless  of  the  amount 
claimed  provided  an  award  of  $5,000  or 
less  is  accepted  In  full  satisfaction  of  the 
claim. 

(c)  Settlement  of  multiple  claims 
arising  from  a  single  incident.  (1)  Where 
a  single  act  or  incident  gives  rise  to 
multiple  claims  cognizable  under  this 
chapter,  and  where  one  or  more  of  these 
claims  apparently  cannot  be  settled 
within  the  jurisdiction  of  the  authority 
initially  acting  on  the  claims,  no  final 
offer  will  be  made  and  all  claims  will  be 
forwarded  with  recommendation  as  to 
disposition  to  the  authority  having 
jurisdiction  over  the  largest  claim  for  a 
determination  of  hability. 

(2)  1/such  auLhority  determines  that 
liability  of  the  United  States  is 
established,  he  or  she  may  return  claims 
of  lesser  value  to  the  field  office  for 
settlement  within  that  office's 
jurisdiction.  Care  will  be  exercised  by 
the  field  office  to  avoid  compromising 
the  discretion  of  the  higher  authority  by 
conceding  liability  in  claims  of  lesser 
amount. 

(d)  Appeals.  Denials  or  final  offers  on 
claims  described  as  allows  may  be 
appealed  to  the  official  designated: 

(1)  For  claims  presented  in  an  amount 
over  $100,000,  final  decisions  on 
appeals  will  be  made  by  The  Secretary 
of  the  Army  or  designee. 

(2)  For  claims  presented  for  $100,000 
or  less  and  any  denied  claim,  regardless 


of  the  amount  claimed,  in  which  the 
denial  was  based  solely  upon  an 
incident  to  service  bar  (FTRES),  on 
exclusionary  language  in  a  federal 
statute  governing  compensation  of 
federal  employees  for  job  related 
injuries  (see.  for  example,  §  536.75(s) 
and  (t))  or  upon  the  lack  of  timely  filing, 
final  decisions  on  appeals  will  be  made 
by  TJAG  or  TAJAG,  except  that  claims 
presented  for  $25,000  or  less  and  not 
aded  on  by  the  Commander,  USARCS 
are  governed  by  paragraph  (d)(3)  of  this 
section. 

(3)  For  claims  presented  for  $25,000 
or  less,  final  decisions  on  appeals  will 
be  made  by  the  (Commander,  US.ARCS, 
or  his  designee  or  the  chief  of  a 
command  claims  service  for  claims 
acted  on  by  an  area  claims  office  under 
such  service's  jurisdiction).  See 
§§  536.63  and  536.64  for  rules  relating 
to  the  notification  of  appeal  rights  and 
processing. 

(e)  Delegated  authority.  Authority 
delegated  by  this  paragraph  will  not  be 
exercised  unless  the  claims  settlement 
or  approval  authority  has  been  assigned 
an  office  code. 

$536^    Claims  ov*f  $100,000. 

(a)  Claims  cxwiizable  under  10  US.C. 
2733  and  this  riiopter,  which  are 
meritorious  in  amounts  over  $100,000, 
will  be  forwarded  to  the  Commander, 
USARCS,  who  will  negotiate  a 
settlement  subject  to  approval  by  the 
Secretary  of  the  Army,  the  Assistant 
Secretary  of  the  Army  (Financial 
Management)  as  designee  of  the 
Secretary  or  designee,  or  require  the 
claimant  to  state  the  lowest  amount  that 
will  be  acceptable  and  provide 
appropnate  justification.  Tender  of  a 
final  offer  by  the  Commander,  USARCS, 
constitutes  an  action  subject  to  appeal. 
The  Commander,  USARCS,  will  prepare 
a  memorandum  of  law  with 
recommendations  and  forward  the  claim 
to  the  Secretary  of  the  Army,  or 
designee,  for  final  action.  The  Secretary, 
or  designee,  will  either  disapprove  the 
claim  or  approve  it  in  whole  or  in  part. 

(b)  If  one  or  more  claims  arisii>g  from 
an  incident  are  approved  in  an  amount 
over  $100,000.  only  $100,000  will  be 
paid  from  the  Claims  Appropriation, 
after  the  execution  of  a  settlement 
agreement.  The  excess  will  be  reported 
to  the  Claims  Division,  GAO,  441  G 
Street,  NW,  Washington.  DC  20548, 
together  with  documents  listed  in 

§  536.35(a). 

$536.63    Settiamani  prooedurm. 

(a)  Procedures.  Approval  and 
settlement  authorities  will  follow  the 
procedures  set  forth  in  sut)part  B  in 
paying,  denying,  or  nr»king  final  offers 
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on  claims.  A  copy  of  the  notification 
will  be  forwarded  to  Commander, 
USARCS.  The  settlement  authority  will 
notify  the  claimant  by  certified  mail 
(return  receipt  requested)  of  a  denial  or 
final  offer  and  the  reason  therefor  as  set 
forth  in  §  536.37.  The  letter  of 
notification  will  inform  claimants  of  the 
following: 

(1)  They  must  accept  or  appeal  as 
provided  in  paragraph  fb)  of  this 
section. 

(2)  The  official  who  will  act  on  the 
appeal  and  that  the  appeal  will  be 
addressed  to  the  settlement  authority 
who  last  acted  o.t  the  claim. 

(3)  No  form  is  prescribed  for  the 
appeal  but  claimants  must  fully  set  forth 
the  grounds  for  appeal,  or  state  that  they 
appeal  on  the  basis  of  the  record  as  it 
e.xists  at  the  time  of  denial  or  final  offer. 

(4)  The  appeal  must  be  postmarked 
not  later  than  six  months  after  the  date 
of  mailing  of  the  notice  of  action  on  the 
claim.  If  the  last  day  of  the  appeal 
period  falls  on  a  day  on  which  the  post 
office  is  closed,  the  next  day  on  which 
it  is  open  for  business  will  be 
considered  the  final  day  of  the  appeal 
period. 

(b)  Acceptance  and  appeal.  For  final 
offers,  a  settlement  agreement  releasing 
the  government  from  all  liability  will  be 
mailed  along  with  the  final  offer  notice. 
Claimants  will  be  advised  that  they 
must  either  submit  an  appeal  or  accept 
the  offer  within  180  days  of  the  date  of 
mailing  of  the  final  offer  notice.  If  they 
fail  to  do  either,  the  offer  will  be 
withdrawn,  the  claim  will  be  denied 
and  the  file  will  be  closed  without 
further  recourse. 

(c)  Companion  FTCA  claims.  Where  a 
claim  for  the  same  injury  has  been  filed 
under  subpart  D,  and  the  denial  or  final 
offer  applies  equally  to  such  claim,  the 
letter  of  notification  must  advise  the 
claimant  that  any  suit  brought  as  to  any 
portion  of  the  claim  filed  under  the 
FTC\  must  be  brought  not  later  than  6 
months  from  the  date  of  mailing  of  the 
notice  of  denial  or  final  offer.  Further, 
the  claimant  must  be  advised  that  if  suit 
is  brought,  action  on  any  appeal  under 
this  subpart  will  be  held  in  abeyance 
pending  final  determination  of  such 
suit. 

%  536.64    Action  on  appeal. 

(a)  The  appeal  will  be  examined  by 
the  settlement  authority  who  last  acted 
on  the  claim  or  his  or  her  successor,  to 
determine  if  the  appeal  complies  with 
the  requirements  of  this  regulation.  The 
settlement  authority  will  also  examine 
the  claims  Investigative  file  and  decide 
whether  additional  investigation  is 
required;  ensure  that  all  allegations  or 
evidence  presented  by  the  claimant. 


agent,  or  attorney  are  documented  in  the 
file;  and  ensure  that  all  pertinent 
evidence  is  included  in  the  file.  If  the 
claimant  states  that  he  or  she  appeals, 
but  does  not  submit  supporting 
materials  within  the  180  day  appeal 
period,  the  appeal  will  be  treated  as 
being  on  the  record  as  it  existed  at  the 
time  of  denial  or  final  offer.  Unless 
action  under  paragraph  (b)  of  this 
section  is  taken,  the  claim  and  complete 
investigative  file,  including  any 
additional  investigation  required,  and  a 
tort  claims  memorandum  will  be 
forwarded  to  the  appropriate  appellate 
authority  for  necessary  action  on  the 
appeal. 

(b)  If  the  evidence  in  the  file, 
including  information  submitted  by  the 
claimant  with  the  appeal  and  any 
necessary  additional  investigation, 
indicates  the  appeal  should  be  granted, 
in  whole  or  in  part,  the  settlement 
authority  who  last  acted  on  the  claim  or 
his  or  her  successor  will  attempt  to 
settle  the  claim.  If  a  settlement  cannot 
be  reached,  the  appeal  will  be 
forwarded  in  accordance  with  paragraph 
(a)  of  this  section. 

(c)  As  to  an  appeal  that  requires 
action  by  TJAG,  TAJAG,  or  the  Secretary 
of  the  Army  or  designee,  the 
Commander,  USARCS  may  take  the 
action  in  paragraph  (b)  of  this  section  or 
forward  the  claim  together  with  a 
recommendation  for  action.  All  matters 
submitted  by  the  claimant  will  be 
forwarded  and  considered. 

(d)  Since  an  appeal  under  this  chapter 
is  not  an  adversary  proceeding,  no  form 
of  hearing  is  authorized.  A  request  by 
the  claimant  for  access  to  documentary 
evidence  in  the  claims  file  to  be  used  in 
considering  the  appeal  should  be 
granted  unless  access  is  not  permitted 
by  law  or  regulation. 

(e)  If  the  appeal  authority  upholds  a 
final  offer  or  authorizes  an  award  on 
appeal  from  a  denial  of  a  claim,  the 
notice  of  the  appellate  authority's  action 
will  inform  the  claimant  that  they  must 
accept  the  award  within  180  days  of  the 
date  of  mailing  of  the  notice  of  the 
appellate  authority's  action  or  the  award 
will  be  withdrawn,  the  claim  will  be 
deemed  denied  and  the  file  will  be 
closed  without  further  recourse. 

§  536.65    Cross-servicing  of  claims. 

(a)  Single-service  claims 
responsibility.  Per  DODD  5515.8,  the 
DOD  has  assigned  single-service 
responsibility  to  the  various  military 
departments  for  the  settlement  of  claims 
in  specified  countries. 

(b)  Claims  settlement  procedures.  Per 
DODD  5515.3,  the  DOD  has  directed 
that  where  a  single  Service  has  been 
assigned  a  country  or  area  claims 


responsibility,  that  Service  will  settle 
claims  cognizable  under  10  U.S.C.  2733 
in  accordance  with  the  departmental 
regulations  of  that  Service. 

§  536.66    Attorney  fees. 

In  the  settlement  of  any  claim 
pursuant  to  10  U.S.C.  2733  and  this 
chapter,  attorney  fees  will  not  e.xceed  20 
percent  of  the  final  cost  to  the  United 
States  of  the  award.  On  structured 
settlements,  the  cash  payment  due 
immediately  upon  final  approved  must 
be  sufficient  to  allow  payment  of 
attorneys  fees  equal  to  20%  of  the  total 
cost  of  the  settlement. 

§  536.67  Payment  of  costs,  settlements, 
and  judgments  related  to  certain  meaical 
malpractice  claims. 

(a)  Genera!.  Costs,  settlements,  or 
judgments  cognizable  under  10  U.S.C. 
1089(f)  for  personal  injury  or  death 
caused  by  any  physician,  dentist,  nurse, 
pharmacist,  paramedical,  or  other 
supporting  personnel  (including 
medical  and  dental  technicians,  nurse 
assistants,  therapists,  and  Red  Cross 
volunteers  meeting  the  criteria  in  AR 
40-3,  paragraph  2-42)  of  DA  will  be 
paid  provided — 

(1)  The  alleged  negligent  or  wrongful 
actions  or  omissions  aro-se  in 
performance  of  medical,  dental  or 
related  health  care  functions  (including 
clinical  studies  and  investigations) 
within  the  scope  of  employment; 

(2)  Such  personnel  furnish  prompt 
notification  and  delivery  of  all  process 
served  or  received  and  other  documents, 
information,  and  assistance  as 
requested;  and  cooperate  in  the  defense 
of  the  action  on  its  merits. 

(b)  Requests  for  indemnification.  All 
requests  for  indemnification  under  this 
paragraph  should  be  forwarded  to  the 
Commander.  USARCS,  for  action  using 
procedures  contained  in  this  chapter. 
(See  DODD  6000.6.) 

§  536.68    Payment  of  costs,  settlements, 
and  Judgments  related  to  certain  legal 
malpractice  claims. 

(a)  General.  Costs,  settlements,  and 
judgments  cognizable  under  10  U.S.C. 
1054(fl  for  damages  for  injury  of  loss  of 
property  caused  by  any  attorney, 
paralegal,  or  other  member  of  a  legal 
staff  within  DA  will  be  paid  provided 
that— 

(1)  The  alleged  negligent  or  wTongful 
actions  or  omissions  arose  in  connection 
with  providing  legal  services  while 
acting  within  the  scope  of  duties  or 
employment. 

(2)  Such  personnel  furnish  prompt 
notification  and  delivery  of  all  process 
served  or  received,  and  other 
documents,  information,  and  assistance 
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as  requested;  and  cooperate  in  Lhe 
defense  of  the  action  on  the  merits. 

(b)  Bequests  for  indemnification.  All 
r»H}uests  for  indemnification  under  this 
paragraph  should  be  forwarded  to  the 
Commander,  US-\RCS,  for  action 
utiHzLng  the  procedures  contained  in 
this  subpart. 

Subpart  I>— Claims  Cognizab'e  Under 
the  Federal  Tort  Claims  Act 

§53S.69    Authority. 

The  statutory  authority  for  this 
subpart  is  the  FTCA  {60  StaL  842),  (28 
U.S.C.  2671-2680),  as  amended  by  the 
Act  of  18  July  1966  (Public  Law  89-506; 
80  Stat.  306),  Public  Law  9S-253, 16 
March  1974  (88  Stat.  50),  and  Public 
Law  97-124,  29  December  1981,  and  as 
implemented  by  the  Attorney  General's 
Regulations  (28  CFR  14.1-14.11). 

§536.70    Scope. 

(a)  Tbis  subpart  prescribes  the 
substantive  bases  and  special 
procedural  requirements  for  the 
administrative  settlement  of  claims 
against  the  United  States  under  the 
FTC^  and  the  implementing  Attorney 
Creneral's  Regulations  (D.A  Pam  27-162, 
appendix  H)  based  on  dea'h,  personal 
injury,  or  damage  to  or  loss  of  property 
that  accrues  on  or  after  18  January  1967. 
If  a  conflict  exists  between  this 
regulation  and  the  Attorney  General's 
Regulations,  the  latter  governs. 

(b)  Qtations  to  cases  interpreting  and 
applying  the  FTCA  are  contained  in  the 
Federal  Tor!  Claims  Handbook  provided 
by  USARCS.  That  handbook  should  be 
used  in  conjunction  with  this  subpart. 

§  536.71    CJalma  payable. 

(a)  Unless  otherwise  prescribed, 
claims  for  death,  personal  injury,  or 
damage  to  or  loss  of  property  (real  or 
personal)  are  payable  under  this  subpa.t 
the  injury  or  damage  is  caused  by 
negligent  or  UTongful  acts  or  om if  .ions 
of  military  personnel  or  civilian 
employees  of  the  DA  or  DOD  while 
actinf  within  the  scope  of  their 
empIojTTient  under  circumstances  in 
whicJi  the  United  Stales,  if  a  private 
person,  would  be  liable  to  the  claimant 
in  aa.ordanre  with  the  law  of  the  place 
where  the  ict  or  omission  ocrurred.  The 
FTCA  is  8  limited  consent  to  liability 
without  which  the  United  States  is 
im.mur.e.  Similarly,  there  is  no  Federal 
cause  of  action  created  by  the 
Con.stitution  that  would  permit  a 
damage  recovery  because  of  the  Fifth 
Amendment  or  any  other  constitutional 
provision.  Immunity  must  be  expressly 
waived,  as  by  the  FTCA. 

(b)  An  employee  of  the  Government 
(28  U  S.C.  2671)  includes  the  following 
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categories  of  tortfeasors  for  which  the 
Amiy  is  responsible: 

(1)  Military  personnel  (members  of 
the  Army),  including  but  not  limited 
to— 

(i)  Members  on  full-time  active  duty 
in  a  Day  status,  including  members — 

(A)  Assigned  to  units  performing 
active  service. 

(B)  Serving  as  ROTC  instructors. 
(Excludes  Junior  ROTC  instructor  unless 
on  active  duty.) 

(C)  Serving  as  NG  instructors  or 
advisors. 

(D)  On  duty  or  training  with  other 
Federal  agencies,  for  example.  National 
Aeronautics  and  Space  Administration. 
EXDD,  State,  Navy,  or  Air  Force. 

(E)  Assigned  as  students  or  ordered 
into  training  at  a  non-Federal  civilian 
educational  iristitution,  hospital. 
factory,  or  other  industry,  (this  does  not 
include  members  on  excess  leave.) 

{F)On  full-time  duty  at 
nonappropriated  fund  adivities. 

(G)  Of  the  USAR  and  ARNG  on  aclive 
duty  under  Title  10. 

(ii)  Members  of  Reserve  Unit.s  (other 
than  members  of  the  ARNG  under 
subpart  F)  during  periods  of  inactive 
duty  training  and  active  duty  training, 
including  ROTC  cadets  who  are 
reservists  while  they  are  at  summer 
camp. 

(iii)  Members  of  the  ARNG  while 
engaged  in  training  or  duty  under  Title 
32  U.S.C  sections  316,  502,  503,  504,  or 
505  for  claims  arising  on  or  after  29 
December  1981. 

(2)  Gvilian  officials  and  empiovees  of 
both  the  DOD  and  DA  (Lhero  is  no' 
praclical  significance  to  the  distinction 
between  the  terms  "official"  and 
"employee")  including  but  not  limited 
to— 

(i)  Gvil  Service  and  ether  full-time 
employees  of  both  the  DOD  and  DA 
paid  from  appropriated  funds. 

(ii)  Contract  surgeons  (10  U.S.C  1091 
4022;  AR  40-1,  paragraph  4-2)  and 
consultants  (10  U.S.C  1091:  AR  40-1, 
paragraph  4-3;  CPR  A-9;  FPM  chapter 
304)  where  "control"  is  exerri.sed  over 
physicians  day  to  day  practice. 

(ill)  Employees  of  nonappropriated 
funds  if  the  particular  fund  is  an 
insf.'Timentality  of  the  United  States  and 
thus  a  Federal  agency.  In  determining 
whether  or  not  a  particular  fund  is  a 
"Federal  agency."  consider  whether  the 
fund  is  an  integral  part  of  the  Army 
charged  with  an  essential  DA 
operational  function  and  the  degree  of 
control  and  supervision  exercised  by 
DA  personnel.  Members  or  users,  as 
distinguished  from  employees  of 
nonappropriated  funds,  are  not 
considered  Government  empiovees;  the 
same  is  true  of  family  child  ca.-e 


providers.  However,  claims  arising  out 
of  the  use  of  certain  nonappropriated 
fund  property,  or  the  acts  or  omissions 
of  family  child  care  providers,  may  be 
payable  from  such  funds  under  subpart 
L  as  a  matter  of  policy,  even  when  the 
user  is  not  within  the  scope  of 
employment  and  the  claim  is  not 
otherwise  cognizable  under  any  of  the 
other  authorizations  in  this  regulation. 

(iv)  Prisoners  of  war  and  interned 
enemy  aliens. 

(v)  Civilian  employees  of  the  District 
of  Columbia  National  Guard,  including 
those  paid  under  "service  contracts" 
from  District  of  Columbia  funds, 
(vi)  Qvilians  serving  as  ROTC 
instructors  paid  from  Federal  funds, 
(viii)  National  Guard  technicians 
employed  under  32  U.S.C  709(a)  for 
claims  accruing  on  or  after  1  January 
1969  [Public  Law  90-486.  13  Aug.  1968; 
32  Stat.  755). 

(3)  Persons  acting  in  an  official 
capacity  for  the  DOD  or  DA  whether 
temporarily  or  permanently  in  the 
service  of  the  United  States  uith  or 
without  compensation  including  but  not 
limited  to — 
(i)  "Dollar  a  year"  personnel, 
(ii)  Members  of  advisory  committees, 
commissions,  boards,  or  the  like. 

(iii)  Volunteer  workers  in  an  official 
capacity  acting  in  furtherance  of  the 
business  of  the  United  States.  The 
general  rule  with  respect  to  volunteers 
is  set  forth  in  31  U.S.C  665(b),  which 
provides  that.  "No  officer  or  employee 
of  the  United  States  shall  accept 
voluntary  service  for  the  United  Slates 
or  employ  personal  service  in  excess  of 
that  authorized  by  law,  except  in  cases 
of  emergency  involving  the  safety  of 
hum.an  life  or  the  protection  of 
property."  Title  5.  United  States  Code, 
section  3111(c)  specifically  provides 
that  student  volunteers  employed 
thereunder  will  be  considered  Federal 
employees  for  purposes  of  the  FTCA. 
The  same  classification  is  applied  by  10 
U.S.C  1588  to  museum  and  family 
support  program  volunteers.  The  Anny 
is  permitted  to  accept  and  use  certain 
volunteer  services  in  Army  family 
support  programs  as  authorized  by 
Public  Law  98-94,  September  24. 1983. 
Red  Cross  volunteers  meeting  the 
criteria  set  forth  in  AR  40-3,  paragraph 
2—42,  are  also  considered  to  be 
employees  of  the  United  States  for 
claims  purposes. 

(iv)  Loaned  servants.  Employees  who 
are  permitted  to  serve  another  e.^pJoyer 
may  be  considered  "loaned  servams," 
provided  the  borrowing  employer  has 
the  power  to  discharge  the  employee, 
control  and  direct  the  employee,  and 
decide  how  he  or  she  will  perform  the 
tasks  Whoever  has  retained  those 
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powers  is  liable  for  the  employee's  torts 
under  the  principle  of  respondent 
superior.  Where  those  elements  of 
direction  and  control  have  been  found, 
the  United  States  has  been  liable:  for 
example,  for  the  torts  of  Government 
employees  loaned  for  medical  training 
ard  emergency  as.sistance  and  county 
and  state  employees  discharging  Federal 
programs. 

(c)  Scope  of  employment  means  acting 
in  "line  of  Imilitaryl  duty"  (28  U.S.C. 
2671)  and  is  determined  in  accordance 
with  principles  of  respondent  superior 
under  the  law  of  the  jurisdiction  in 
which  that  act  or  omission  occurred. 
Determination  as  to  whether  a  person  is 
within  a  category  listed  in  (b)(3)  of  this 
section  will  usually  be  made  together 
with  the  scope  determination.  Local  law 
should  always  be  researched,  but  the 
novel  aspects  of  the  military 
relationship  should  be  kept  in  mind  in 
making  a  scope  determination. 

(d)  "Line  of  duty"  determinations 
under  AR  600-8-1  are  not 
determinative  of  scope  of  employment, 
"lomt  venture"  situations  are  likely  to 
be  frequent  where  the  Federal  employee 
is  performing  federally  assigned  duties 
but  is  under  actual  direction  and  control 
of  a  non-Federal  entity;  for  example,  a 
Federal  employee  in  training  at  a  non- 
Federal  entity  or  ROTC  instructors  at 
civilian  institutions.  This  could  also 
occur  where  the  employee  is  working 
for  another  Federal  agency. 

Furthermore,  dual  purpose  situations 
are  commonplace  where  benefits  to  the 
Government  and  the  member  or 
employee  may  or  may  not  be 
concurrent,  for  example,  use  of  privately 
owned  vehicles  at  or  away  from 
assigned  duty  station,  or  permanent 
change  of  station  with  delay  en  route. 
(See  subpart  E  for  the  handling  of 
certain  claims  arising  out  of  nonscope 
activities  of  mem.bers  of  the  Army.) 

§  536. 72    Law  appi  Icab  le. 

The  whole  law  of  the  place  where  the 
act  or  omission  occurred,  including 
choice  of  law  rules,  will  be  applied  in 
the  determining  liability  and  quantum. 
Where  there  is  a  conflict  between  the 
local  law  and  an  express  provision  of 
the  FTCA.  the  latter  governs. 

§536.73    Subrogation. 

Claims  involving  subrogation  will  be 
processed  as  prescribed  in  §  536.20(b) 
except  where  that  section  is  inconsistent 
with  the  provisions  of  this  chapter  or 
the  Attorney  General's  regulations. 

§  536.74    Indemnity  or  contribution. 

(a)  Sought  by  the  United  States.  It  is 
the  policy  of  the  Department  of  Justice 
that,  if  the  claim  arises  under 


circumstances  in  which  the  Government 
is  entitled  to  contribution  or  indemnity 
under  a  contract  of  insurance  or  the 
applicable  law  governing  joint 
tortfeasors,  the  third  party  will  be 
notified  of  the  claim  and  will  be 
requested  to  honor  its  obligation  to  the 
United  States  or  to  accept  its  share  of 
joint  liability  (See  §§  536.28  and 
536.29.)  If  the  issue  of  indemnity  or 
contribution  is  not  satisfactorily 
adjusted,  the  claim  will  be 
compromised  or  settled  only  after 
consultation  with  the  Department  of 
Justice  as  provided  in  §  536.75(s). 

(b)  Claims  for  indemnity  or 
contribution.  Claims  for  indemnity  or 
contribution  from  the  United  States  will 
be  compromised  or  settled  under  this 
chapter,  if  liability  exists  under  the 
applicable  law.  provided  the  incident 
giving  rise  to  such  claim  is  otherwise 
cognizable  under  this  chapter.  As  to 
such  claims  where  the  exclusivity 
provisions  of  the  FECA  may  be 
applicable,  see  §  536.75(s). 

(c)  ARNG  vehicular  claims.  (1)  When 
a  vehicle  used  by  the  ARNG.  or  a  FOV 
operated  by  a  member  or  employee  of 
the  ARNG.  is  involved  in  an  incident 
under  circumstances  that  make  this 
chapter  applicable  to  the  disposition  of 
administrative  claims  against  the  United 
States  and  results  in  personal  injury, 
death,  or  property  damage,  and  a 
remedy  against  the  State,  or  its  insurer 
is  indicated,  the  responsible  area  claims 
authority  will  monitor  the  action  against 
the  State  or  its  insurer  and  encourage 
direct  settlement  between  the  claimant 
and  the  State  or  its  insurer. 

(2)  Where  the  State  is  insured,  direct 
contact  with  State  or  ARNG  officials 
rather  than  the  insurer  is  desirable. 
Regular  procedures  will  be  established 
and  followed  wherever  possible.  Such 
procedures  should  be  agreed  on  by  both 
local  authorities  and  the  appropriate 
claims  authorities  subject  to 
concurrence  by  Commander,  USARCS. 
Such  procedures  will  be  designed  to 
ensure  that  local  authorities  and  U.S. 
authorities  do  not  issue  conflicting 
instructions  for  processing  claims  and. 
whenever  possible  and  in  accordance 
with  governing  local  and  Federal  law,  a 
mutual  arrangement  for  disposition  of 
such  claims  as  in  paragraph  (d)  of  this 
section  is  worked  out. 

(3)  Amounts  recovered  or  recoverable 
by  claimant  from  any  insurer  (other  than 
claimant's  insurer  who  has  obtained  no 
subrogated  interest  against  the  United 
States)  will  be  deducted  from  the 
amount  otherwise  payable. 

(d)  Claims  arising  out  of  training 
activities  of  NO  personnel.  Contribution 
may  be  sought  from  the  State  involved 
where  it  has  waived  sovereign 


immunity  or  has  private  insurance  that 
would  cover  the  incident  giving  rise  to 
the  particular  claim.  Where  the  State 
involved  rejects  the  request  for 
contribution,  the  file  will  be  forwarded 
to  the  Commander.  USARCS.  The 
Commander.  USARCS.  is  authorized  to 
enter  into  an  agreement  with  a  State, 
territory,  or  commonwealth  to  share 
settlement  costs  of  claims  generated  by 
the  ARNG  personnel  or  activities  of  that 
political  entity. 

§  536.75    Claims  not  payable. 

Exclusions  listed  in  paragraphs  (a) 
through  (1)  of  this  section  are  based 
upon  the  wording  of  28  U.S.C.  2680. 
The  rem.ainder  are  based  either  on 
statute  or  court  decisions.  The 
interpretation  of  these  exclusions  is  a 
Federal  question  to  be  decided  under 
Federal  law;  for  example,  the  tort  of 
assault  and  battery  listed  in  28  U.S.C. 
2680(h)  should  be  interpreted  in 
accordance  with  Federal  common  law- 
principles,  and  where  State  law  differs, 
the  former  will  prevail.  Where  a  claim 
is  considered  not  payable  under  this 
paragraph,  consult  DA  Pam  27-162. 
chapter  8  for  other  methods  of  handling. 
A  claim  is  not  payable  under  this 
chapter  if  it — 

(a)  Is  ba.sed  upon  an  act  or  omission 
of  an  employee  of  the  Government, 
exercising  due  care,  in  the  execution  of 
a  statute  or  regulation,  whether  or  not 
such  statute  or  regulation  is  valid  (28 
U.S.C.  2680(a)).  Where  no  negligence  on 
the  part  of  any  Government  employee  is 
shown,  and  the  only  ground  for  the 
claim  is  the  contention  that  the  same 
conduct  by  a  private  individual  would 
be  tortious,  or  that  the  statute  or 
regulation  authorizing  the  project  was 
invalid,  the  sole  question  is  the 
existence  of  the  statute  or  regulation, 
not  its  validity.  However,  a  claim 
should  not  be  denied  based  solely  on 
this  exception  without  the  prior 
approval  of  tlie  Commander.  USARCS. 

fb)  Is  based  upon  the  exercise  or 
performance  or  the  failure  to  exercise  or 
perform  a  discretionary  function  cr  duty 
on  the  part  of  a  Federal  agency  or  an 
employee  of  the  Government,  whether 
or  not  the  discretion  involved  is  abused 
(28  use.  2680(a)).  A  claim  should  not 
be  denied  solely  because  of  this 
exception  without  the  prior  approval  of 
the  Commander,  USARCS. 

(c)  Arises  out  of  the  loss,  miscarriage, 
or  negligent  transmission  of  letters  or 
postal  matter  (28  U  S.C.  2680(b)).  It 
should  be  noted  that  administrative 
settlement  and  payment  of  certain  mail 
claims  is  authorized  under  subparts  C 
and  F.  Further,  a  limited  indemnity  may 
be  obtained  through  other  channels  for 
the  loss  or  damage  to  registered. 
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insured,  and  C.O.D.  mail  {39  U.S.C. 
5001,  et.  seq.)  (See  DA  Pam  27-162, 
paragraph  8-61.)  The  exclusion  may  not 
be  applicable  where  Stale  law 
recognizes  a  cause  of  action  for  invasion 
of  privacy- 
id)  Arises  with  respect  to  the 
assessment  or  collection  of  any  tax  or 
customs  duty,  or  the  detention  of  any 
goods  or  merchandise  by  any  customs  or 
other  law-enforcement  officer  (28  U.S.C. 
2680(c)).  Adequate  remedies  are 
available  to  anyone  aggrieved  by  the 
application  of  the  tax  or  customs  laws 
of  the  United  States  (26  U.S.C.  6213),  or 
the  claimant  may  pay  the  tax  and  sue  in 
the  U.S.  Claims  Court  or  the  appropriate 
U.S.  District  Court  for  a  refund  (28 
U.S.C.  1491  and  1346(a)(1)).  Other 
remedies  are  also  available  for  the  loss 
or  detention  of  goods  or  merchandise; 
for  example.  Tucker  Act,  bailment 
provisions  of  the  MC^  (chap  3),  or 
destruction  of  evidence  for  scientiTic 
analysis  (AR  190-22,  paragraph  3-8). 
With  respect  to  the  detention  of  goods 
by  a  law  enforcement  officer,  this 
exception  may  apply  to  seizures  in 
connection  with  an  arrest. 

(e)  !s  cognizable  under  the  Suits  in 
Admiralty  Act  (46  U.S.C.  740-752)  or 
under  the  Public  Vessels  Act  (46  U.S.C. 
781-790).  To  be  cognizable  under  this 
exclusion,  the  tort  must  have  both  a 
maritime  situs  and  a  maritime  nexus, 
otherwise  the  tort  is  cognizable  under 
the  FTCA.  Maritime  claims  may  be 
considered  under  The  Armv  Maritime 
Claims  Settlement  Act  (10  U.S.C.  4801. 
et.  seq.)  and  subpart  H,  and  they  must 
be  settled  or  suit  filed  within  2  years  of 
accrual  of  claim. 

(f)  Arises  out  of  an  act  or  omission  of 
any  employee  of  the  Government  in 
administering  the  provisions  of  the 
Trading  With  the  Enemy  Act  (50  U.S.C. 
appendix  1-31;  28  U.S.C.  2680(e)).  That 
Act  provides  that  the  sole  remedy  of  any 
person  claiming  money  or  other 
property  held  by  the  Alien  Property 
Custodian  is  as  provided  by  that  Act. 
This  exception  should  be  broadly 
construed. 

(g)  Is  for  damages  caused  by  the 
imposition  or  establishment  of  a 
quarantine  by  the  United  States  (28 
U.S.C.  2680(f)).  Claims  for  failure  to 
impose  a  quarantine  or  delay  in 
enforcing  a  quarantine  come  within  the 
discretionary  function  exclusion 
discussed  in  paragraph  (b)  of  this 
section. 

(h)  Arises  out  of  an  assault  or  battery 
(28  U.S.C.  2680(h)). 

(1)  Often  artful  pleading  is  employed 
to  create  a  cause  of  action  in  negligence, 
such  as  alleging  negligent  supervision; 
such  does  not  create  a  separate  cause  of 
action  as  the  exception  bars  a  claim 


arising  out  of  an  assault  and  battery 
even  though  there  may  have  been 
negligent  supervision."  Under  the  1974 
amendment  to  28  U.S.C.  2680(h).  the 
activities  of  law  enforcement  officers 
that  resuh  in  an  assault  or  battery  are 
removed  from  this  exception  and  can 
create  a  cause  of  action.  Such  activities 
have  accounted  for  most  of  the  past 
claims  and  litigation  involving  the 
assault  and  battery  exception. 

(2)  Therefore,  any  claim  alleging  use 
of  threatening  or  deadly  force, 
especially  by  a  law  enforcement  officer, 
must  be  thoroughly  investigated  to 
determine  whether  the  nature,  amount, 
and  use  of  such  force  was  justified 
under  the  circumstances.  (See  paragraph 
(i)  of  this  section  for  definition  of 
investigative  or  law  enforcement 
officer).  Also,  section  2680(h)  does  not 
apply  to  a  claim  arising  out  of 
performance  of  medical,  dental  or 
related  health  care  functions  (10  U.S.C. 
1089(e)). 

(i)  Arises  out  of  false  imprisonment, 
false  arrest,  malicious  prosecution  or 
abuse  of  process  (28  U.S.C.  2680(h)). 
This  exception  has  universal 
applicability  to  all  acts  of  false 
imprisonment,  false  arrest,  malicious 
prosecution,  or  abuse  of  process  when 
committed  by  an  employee  of  the 
United  States  in  the  scope  of 
emplovment.  However,  by  amendment 
to  28  U.S.C.  2680(h),  this  exception  is 
not  applicable  on  or  after  16  March  1974 
to  such  actions  when  committed  by  an 
investigative  or  law  enforcement  officer 
of  the  United  States  who  is  empowered 
by  law  to  execute  searches,  seize 
evidence,  or  make  arrests  for  violations 
of  Federal  law  (88  Stat.  50).  Such 
employees  are  considered  to  include 
military  police,  but  not  post  exchange 
detectives.  Whether  or  not  a  Federal  law 
enforcement  officer  is  involved,  the 
defense  of  probable  cause, 
reasonableness,  and  good  faith  are 
available,  provided  the  arrest  is 
otherwise  lawful  under  State  law.  DA 
Pam  27-162,  paragraph  8-8c,  refers  to 
certain  claims  based  on  unjust 
convictions. 

(j)  Arises  out  of  libel,  slander, 
misrepresentation,  or  deceit  (28  U.S.C. 
2680(h)).  The  misrepresentation 
exception  has  been  broadly  construed  to 
include  negligent  as  well  as  intentional 
misrepresentation.  It  has  not  been 
applied  in  situations  involving  negligent 
failure  to  perform  some  operational  task 
or  to  convey  information  related  to 
public  safety  independent  of  anv 
secondary  misstatement.  Where  an 
erroneous  medical  diagnosis  is  made, 
the  exception  does  not  apply  because 
malpractice  is  the  gravamen  of  the 
action  and  the  misrepresentation 


incidental.  Similarly,  the 
misrepresentation  exception  was  held 
not  applicable  where  the  United  States 
sold  bomb  casings  to  a  scrap  dealer 
expressly  warranting  that  they  were  safe 
and  fit  for  scrap  metal  processing,  and 
one  of  the  castings  exploded.  Before  this 
exception  can  be  applied  in  the 
determination  of  an  administrative  tort 
claim,  the  claims  investigation  must 
consider  the  nature  of  the  Government's 
acts  or  omissions,  as  well  as  the 
information  upon  which  the  claimant 
may  have  relied  to  his  or  her  detriment. 

(t)  Arises  out  of  interference  with 
contract  rights  (28  U.S.C.  2680(h)).  This 
exception  includes  both  interference 
with  existing  contract  rights  and 
interference  with  prospective  or 
executed  contract  rights  or  economic 
advantage. 

(1)  Arises  from  the  fiscal  operations  of 
the  Department  of  the  Treasury  or  from 
the  regulation  of  the  monetary  system 
(28  U.S.C.  2680(i)).  This  exception 
includes  all  disbursing  operations  of  the 
DA  or  other  military  services.  However, 
such  claims  may  be  forwarded  through 
Army  finance  channels  for 
consideration. 

(m)  Arises  out  of  the  combat  activities 
of  the  military  or  naval  forces,  or  the 
Coast  Guard,  during  time  of  war  (28 
U.S.C.  2680(j)).  "Combat  activities"  is 
defined  in  the  glossary. 

(n)  Arises  in  a  foreign  country  (28 
use.  2680(k)).  There  is  no  clear 
delineation  of  what  constitutes  a  foreign 
country.  However,  the  exception  has  • 
been  held  applicable  to  claims  ansing  in 
a  leased  military  base  in  Newfoundland: 
in  the  American  Embassy  in  Bangkok, 
Thailand;  on  Okinawa  under  the  de 
facto  sovereignty  of  the  United  States; 
on  Kwajalein  under  the  trusteeship  of 
the  United  States;  and  to  various 
occupied  countries.  (See  subpart  J  and 
DA  Pam  27-162,  paragraph  821,  for 
handling  of  certain  claims  arising  in  a 
foreign  country.)  Where  the  actionable 
negligence  has  occurred  in  the  United 
States  and  only  the  consequences 
occurred  in  a  foreign  country,  this 
exception  has  not  been  applied. 

(o)  Arises  from  the  activities  of  the 
Tennessee  Valley  Authority  (28  U.S.C. 
2680(i)  and  16  U.S.C.  831  et.  seq). 

(p)  Arises  from  the  activities  of  the 
Panama  Canal  Commission  (28  U.S.C. 
2680(m)).  (See  76A  Stat.  22  through  25. 
and  22  U.S.C.  3761.)  Claims  accruing 
after  the  effective  date  of  the  Panama 
Canal  Treaty  (1  October  1979)  may  be 
cognizable  under  either  the  FCA  or  the 
MCA. 

(q)  Arises  from  the  activities  of  a 
Federal  land  bank,  a  Federal 
intermediate  credit  bank,  or  bank  for 
cooperatives  (28  U.S.C.  2680(n)). 
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(r)  Is  for  the  personal  injury  or  death 
of  a  meniber  of  the  Armed  Forces  of  the 
United  States  incurred  incident  to 
service,  or  for  damage  to  a  member's 
property  incurred  incident  to  service 
[Feres  v.  United  States.  340  U.S.  135 
(1950)).  (See  §  536.25  and  DA  Pam  27- 
162,  paragraphs  &-26  through  8-28.) 
Currently  the  most  significant 
justification  for  the  incident  to  service 
doctrine  is  the  availability  of  alternative 
corr.pt-nsation  systems,  and  the  fear  of 
disrjpting  the  military  command 
relationship.  Other  supportive  factors 
often  Cited  by  tbe  cour.s  are  the  service 
member's  duty  status,  location,  and 
receipt  of  military  benefits  at  the  time  of 
the  incident. 

(1)  The  exception  applies  to  members 
of  the  Army,  Navy.  Air  Force.  Marine 
Corps,  and  Coast  Guard,  including  the 
Reserve  Components  of  the  Armed 
Fork's  (See  10  US.C.  261.)  The 
exception  also  applies  to  service 
n-.embers  on  the  Temporary  Disability 
Retired  List,  on  convalescent  leave,  and 
on  the  extended  enlistment  program;  to 
service  M»demy  cadets,  and  to  members 
of  visiting  forces  in  the  United  States 
under  the  SOFA  betu-een  the  parties  to 
the  North  Atlantic  Treaty  or  similar 
i.ntemalional  acreements. 

(2)  The  incident  to  senice  doctrine 
has  been  extended  to  derivative  claims 
where  the  directly  injured  party  is  a 
service  member.  TTiird  party  indemnity 
claims  are  barred. 

(s)  Is  for  the  personal  injury  or  death 
of  a  Government  employee  for  whom 
benefits  are  provided  bv  the  FECA  (5 
use.  8101-  8150).  (See  D.\  Pam  27- 
162.  paragraph  8-25.)  Who  is  a 
CtO\  emment  employee  under  the  Act  is 
defined  in  the  Act  it.self  (5  U.S.C.  8101), 
but  the  term  is  not  hmited  to  Federal 
Civil  Service  employees.  The  term 
"Government  employee"  can  include 
certair.  R0TCcadets'(5  U.S.C.  8140)  and 
State  or  local  law  enforcement  officers 
engaged  in  apprehending  a  person  for 
committing  a  crime  against  the  United 
States  (5  U.S.C.  8191),  certain  nurses, 
interns,  or  other  health  care  personnel, 
for  example,  student  nurses,  (5  U.S.C. 
5351,  6144),  and  certain  Army 
Community  Service  Volunteers  (10 
use.  1588;  AR  608-1). 

(1)  This  Act  provides  that  benefits 
paid  under  this  Act  are  exclusive  and 
instead  of  all  other  liability  of  the 
li.iied  States,  including  that  under  a 
Federal  tort  liability  statute  (5  U.S.C. 
8116(cj).  It  extends  to  derivative  claims, 
subsequent  malpractice  for  treatment  of 
a  co\  <^red  injury,  injuries  for  which 
there  is  no  scheduled  compensation, 
and  employee  harassment  claims  for 
which  other  remedies  are  available  (42 
V  S  C.  2000e). 


(2)  Is  from  a  federal  civilian  employee 
based  on  a  allegation  of  a  violation  of 
some  employment  right  or  is  otherwise 
one  for  which  the  rules  governing 
federal  civilian  employment  provide  a 
comprehensive  remedy.  Such  claims 
often  allege  emotional  distress  or 
psychological  injury  as  a  result  of  the 
alleged  misconduct.  Administrative 
remedies  under  the  civil  service 
regulations  are  the  employee's  exclusive 
remedy.  Bush  v.  Lucas  462  U.S.  367 
(1983).  This  exception  does  not  bar 
third  party  indemnity  daims.  When 
there  is  doubt  as  to  whether  or  not  this 
exception  applies,  the  claim  should  be 
forwarded  through  claims  channels  to 
the  Commander,  USARCS,  for  an 
opinion. 

(t)  Is  for  the  personal  injury  or  death 
of  an  employee  including 
nonappropriated  hind  employees,  for 
whom  benefits  are  provided  by  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  901-950). 
An  employee  of  a  nonappropriated  fund 
instrumentality  is  covered  by  the  Act  (5 
use.  8171).  "This  is  exclusive  for 
covered  employees,  similar  to  that 
under  the  FECA. 

(u)  Is  for  the  personal  injury  or  death 
of  any  employee  for  whom  benefits  are 
provided  under  any  workmen's 
compensation  law  if  the  premiums  of 
the  workmen's  compensation  insurance 
are  retrospectively  rated  and  charged  as 
an  allowable,  allocable  expense  to  a 
cost-type  contract.  (See  §  536.28  and  DA 
Pam  27-162.  paragraph  8-25.)  If,  in  the 
opinion  of  an  approval  or  settlement 
authority  the  claim  should  be 
considered  payable  (for  example,  the 
injuries  did  not  result  from  a  normal 
risk  of  employment  or  adequate 
compensation  is  not  payable  under 
workmen's  compensation  laws),  the  file 
will  be  foHA-arded  with 
recommendations  through  claims 
channels  to  the  Commander.  USARCS 
who  may  authorize  payment  of  an 
appropriate  award. 

(v)  Is  for  taking  of  property  as  by 
technical  trespass  or  overflight  of 
aircraft  and  of  a  type  contemplated  by 
the  Fifth  Amendment  to  the  U.S. 
Constitution,  or  otherwise  constitutes 
attacking.  (See  paragraph  2c  of  AR  405- 
15  and  DA  Pam  27-162,  paragraphs  8- 
45.  8-74,  and  8-75.) 

(1)  The  Fifth  Amendment  to  the  U.S. 
Constitution  provides  in  part  •••   •   • 
nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation." 

(2)  Claims  for  takings  without  just 
compensation  are  actionable  under  the 
Tucker  Act  (28  U.S.C.  1346(a)(2)  and 
1491,  Appendix  A.,  24  Stat.  505  (1887)). 
Prior  to  referring  a  claimant  to  a  Tucker 
Act  remedy,  the  applicability  of  the 


procedures  under  AR  405-15  should  be 
considered  by  referral  to  appropriate 
Corps  of  Engineers  authorities.  (See  DA 
Pam  27-162,  paragraph  8-75.) 

(vv)  Is  for  damage  from  or  by  flood  or 
flood  waters  at  any  place  (33  U.S.C. 
702c).  This  exception  is  broadly 
construed  and  includes  multipurpose 
projects  and  all  phases  of  construction 
and  operation. 

(x)  Is  for  damage  to  property  or  for 
any  death  or  personal  injury  occurring 
directly  or  indirectly  as  a  result  of  the 
exercise  of  perfonr.ance  of,  or  failure  to 
exercise  or  perform,  any  function  or 
duty  by  any  Federal  agency  or  employee 
of  the  Government  to  carry  out  the 
provisions  of  the  Federal  Civil  Defense 
Act  of  1950  during  the  existence  of  a 
civil  defense  emergency  (50  U.S.C. 
Appendix  2291-2297)." 

(y)  Is  based  solely  upon  a  theory  of 
absolute  liability  or  liability  without 
fault.  Either  a  negligent  or  wrongful  act 
is  required  by  the  FTCA,  and  some  type 
of  malfeasance  or  nonfeasance  is 
required  (Dalehite  v.  United  States,  346 
U.S.  15  (1953);  Laird  v.  Nelms,  406  U.S. 
797  (1972)).  Thus,  liability  does  not 
arise  by  virtue  either  of  United  States 
ownership  of  an  inherently  dangerous 
commodity  or  of  engaging  in  extra- 
hazardous activity. 

(z)  Is  for  patent  or  copyright 
infringement  (See  AR  27-60.) 

(aa)  Claims  for  damage  to  property  of 
a  State,  commonwealth,  territory,  or  the 
District  of  Columbia  caused  by  ARNG 
personnel  engaged  in  training  or  duty 
under  32  U.S.C. 316, 502, 503,  504,  or 
505  who  are  assigned  to  a  unit 
maintained  by  that  State, 
commonwealth,  territory,  or  the  District 
of  Columbia  will  not  be  paid  without 
the  express  approval  of  the  Commander, 
USARCS. 

(bb)  Is  for  damage  to  property  or  for 
any  death  or  personal  injury  arising  out 
of  the  activities  of  any  Federal  agency  or 
employee  of  the  Government  in  carrying 
out  the  provisions  of  the  Federal 
Disaster  Relief  Act  of  1954  (Public  l.aw 
93-288,  Sec.  403,  88  Stat.  143).  The  Act 
requires  the  local  beneficiary  (State  or 
local  government)  to  hold  the 
Government  harmless  and  to  assume  the 
defense  of  all  claims  arising  from  the 
removal  of  debris  and  wreckage  from 
public  or  private  property. 

(cc)  Arises  from  activities  that  present 
a  nonjusticiable  political  question.  The 
courts  search  for  six  factors,  as  follows, 
any  one  of  which  is  grounds  for 
dismissal: 

(1)  A  commitment  of  the  issue  to  a 
coordinate  branch  of  Government  by  the 
text  of  the  Constitution. 
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(2)  A  lack  of  judicially  discoverable 
and  manageable  standards  for  resolving 
it. 

(3)  The  impossibility  of  deciding 
without  a  policy  determination  calling 
for  non-judicial  discretion. 

(4)  The  impossibility  of  undertaking 
independent  resolution  without 
expressing  lack  of  respect  for  coordinate 
branches  of  Government. 

(5)  An  unusual  need  for 
unquestioning  adherence  to  a  political 
decision  already  made. 

(6)  The  potential  for  embarrassment 
from  multiple  pronouncements  by 
various  departments  on  one  question. 

§  536.76    Claims  under  other  laws  and 
regulations. 

Any  claim  that  may  be  settled  under 
any  exclusive  or  specific  authorization 
discussed  in  DA  Pam  27-162,  chapter  8, 
will  be  settled  under  such  authority  in 
preference  to  settlement  under  this 
chapter.  Guidance  concerning 
application  of  this  policy  will  be 
obtained  from  USARCS. 

§  536.77    Procedures. 

(a)  General.  Unless  inconsistent  with 
the  provisions  of  this  chapter,  the 
procedures  for  the  investigation  and 
processing  of  claims  set  forth  in  subpart 
B  will  be  followed. 

(b)  Claims  arising  out  of  tortious 
conduct  by  ARNG  personnel  defined  in 
§536.71(b)(l)(iii). 

(1)  Notification  and  investigation.  The 
procedures  in  §§  536,97  and  536.98  will 
be  followed  in  NG  claims  arising  under 
theFTCA. 

(2)  Claims  against  the  U.S. 
Government  received  by  agencies  of  the 
State.  These  claims  will  be 
expeditiously  forwarded  through  the 
State  adjutant  general  to  the  appropriate 
U.S.  Army  area  claims  office  in  whose 
geographic  area  the  incident  occurred. 

(c)  Statute  of  limitations.  (1)  To  be 
settled  under  this  chapter,  a  claim 
against  the  United  States  must  be 
presented  in  writing  to  the  appropriate 
Federal  agency  within  2  years  of  its 
accrual. 

(2)  For  statute  of  limitations  purposes, 
a  claim  will  be  deemed  to  have  been 
presented  when  the  appropriate  Federal 
agency  (as  defined  in  the  glossarj') 
receives  from  a  claimant  or  his  or  her 
duly  authorized  agent  or  legal 
representative,  an  executed  SF  95  or 
written  notification  of  an  incident, 
together  with  a  claim  for  money 
damages,  in  a  sum  certain,  for  damage 
to  or  loss  of  property  or  personal  injury 
or  death.  For  Federal  tort  claims  arising 
out  of  activities  of  the  NG,  receipt  of  a 
written  claim  by  any  full  time  officer  or 
employee  of  the  NG  will  be  considered 
proper  receipt. 


(3)  A  claim  received  by  an  official  of 
the  EKDD  will  be  transmitted  without 
delay  to  the  nearest  Army  claims 
processing  office  or  area  claims  office. 
Inquiries  concerning  applicability  of  the 
statute  of  limitations  to  claims  filed 
with  the  wTong  Federal  Agency  will  be 
referred  to  USARCS  for  resolution. 

(d)  Claims  within  settlement  authority 
of  USARCS  or  the  Attorney  General.  (1) 
A  copy  of  each  of  the  type  of  claims 
described  below  will  be  forwarded 
immediately  to  the  Commander, 
USARCS.  (Subsequent  documents 
should  be  forwarded  or  added  in 
accordance  with  §  536.22(b)(2)). 

(i)  Claims  that  appear  to  be  of  a  type 
that  must  be  brought  to  the  attention  of 
the  Attorney  General  in  accordance  with 
his  or  her  regulations  (28  CFR  14.6). 

(ii)  A  claim  in  which  the  demand 
exceeds  $25,000  or  the  total  amount  of 
all  claims,  actual  or  potential,  from  a 
single  incident  exceeds  $25,000 
$50,000. 

(2)  USARCS  is  responsible  for  the 
monitoring  and  settlement  of  such 
claims  and  will  be  kept  informed  of  the 
status  of  the  investigation  and 
processing  thereof.  Direct  liaison  and 
correspondence  between  USARCS  and 
the  field  claims  authority  or  investigator 
is  authorized  on  all  claims  matters  and 
assistance  will  be  furnished  as  required. 

(e)  Non-Army  claims.  Claims  based  on 
acts  or  omissions  of  employees  of  the 
United  States,  other  than  militan,-  and 
civilian  personnel  of  the  DA,  civilian 
personnel  of  the  DOD,  and  employees  of 
nonappropriated  fund  activities  of  the 
DA  will  be  transmitted  forthwith  to  the 
nearest  official  of  the  employing  agency; 
the  claimant  will  be  advised  of  the 
referral.  (See  §  536.18  (c)  and  (d)  for 
further  guidance  when  more  than  one 
Federal  agency  is  involved.) 

(f)  Acknowledgment  of  claim.  (1)  The 
claimant  and  his  or  her  attorney  will  be 
kept  informed  by  personal  contact, 
telephonic  contad,  or  mail  of  the  receipt 
of  his  or  her  claim  and  the  status  of  the 
claim.  Formal  acknowledgment  of  the 
claim  in  writing  is  required  only  where 
the  claim  is  likely  to  result  in  litigation 
or  is  presented  in  an  amount  exceeding 
$15,000.  In  this  event,  the  letter  of 
acknowledgment  will  state  the  date  of 
receipt  of  the  claim  by  the  first  agency 
of  the  Army  receiving  the  claim. 

(2)  If  it  is  reasonably  clear  to  the  office 
acknowledging  receipt  that  a  claim  filed 
under  the  FTCA  is  not  cognizable 
thereunder;  for  example,  it  is  a  maritime 
claim  under  chapter  8,  or  it  falls  under 
subparts  C  or  F,  the  acknowledgment 
will  contain  a  statement  advising  the 
claimant  of  the  statute  under  which  his 
or  her  claim  will  be  processed.  If  it  is 
not  clear  which  subpart  applies,  a 


statement  to  that  effect  will  be  made  and 
the  claimant  will  be  promptly  advised 
when  a  decision  is  made.  However  all 
potential  maritime  claims  will  be 
handled  in  accordance  with 
§  536.21(b)(5). 

(3)  When  a  claim  has  been  amended 
as  set  forth  in  §  536.20(0(4).  the 
amendment  will  be  acknowledged  in  all 
cases.  Also,  the  claimant  will  be 
informed  that  the  amendment 
constitutes  a  new  claim  insofar  as 
concerns  the  6  months  in  which  the  DA 
is  granted  the  authority  to  make  a  final 
disposition  under  28  U.S.C.  2675(a)  and 
the  claimant's  option  thereunder  will 
not  accrue  until  6  months  after  the  filing 
of  the  amendment. 

(4)  When  a  claim  is  improperly 
presented,  is  incomplete,  or  otherwise 
does  not  meet  the  requirements  set  forth 
in  §  536.20(d),  the  claimant  or  his  or  her 
representative  will  be  promptly 
informed  in  writing  of  the  deficiencies 
and  advised  that  a  proper  claim  must  be 
filed  within  the  2  year  statute  of 
limitations. 

(g)  Investigation.  Qaims  cognizable 
under  this  regulation  will  be 
investigated  and  processed  on  a  priority 
basis  in  order  that  settlement  if 
indicated  may  be  accomplished  within 
the  6  months  prescribed  by  statute. 

(h)  Advice  to  claimant.  (1)  A  full 
explanation  of  claims  procedures  and  of 
the  rights  of  the  claimant  will  be  made 
to  the  extent  necessitated  by  the  amount 
and  nature  of  the  claim. 

(2)  In  a  case  where  litigation  is  likely, 
or  where  this  course  of  action  is 
preferred  by  the  claimant,  and  it  appears 
to  be  a  proper  case  for  administrative 
settlement,  the  claimant  will  be  advised 
as  to  the  advantages  of  administrative 
settlement.  If  the  claim  is  within  the 
jurisdiction  of  a  higher  settlement 
authority,  the  claim  will  be  discussed 
with  such  authority  prior  to  the 
furnishing  of  such  advice.  The  claimant 
should  be  familiarized  with  all  aspects 
of  administrative  settlement  procedures 
including  the  administrative  channels 
through  which  the  claim  must  be 
processed  for  approval.  He  or  she  may 
be  advi.sed  that  administrative 
processing  can  result  in  more 
expeditious  processing,  whereas 
litigation  may  take  considerable  time, 
particularly  in  jurisdictions  with 
crowded  dockets. 

(3)  If  appropriate,  the  claimant  may  be 
informed  that  a  tentative  settlement  can 
be  reached  for  any  amount,  but  that 
awards  in  excess  of  $200,000  are  subjet;t 
to  approval  by  the  Attorney  General. 
The  claimant  should  be  advised  that 
administrative  filing  of  the  claim 
protects  him  or  her  under  the  statute  of 
limitations  for  purpose  of  Htigation  and 
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that  a  suit  can  be  filed  within  6  months 
after  the  date  of  mailing  of  notice  of 
final  denial  by  the  D.\.  thus  potentially 
allowing  negotiations  to  continue 
indefinitely.  An  attorney  representing  a 
claimant  should  be  advised  of  the 
limitations  on  fees  for  purposes  of 
administrative  settlement  (20  percent) 
and  litigation  (25  percent)  and  that  there 
is  no  jury  trial  under  the  FTC\. 

(i)  Notification  to  claimant  of  action 
on  claim.  (1)  The  filing  of  an 
administrative  claim  and  its  denial  are 
prerequisite  to  fihng  suit.  Any  suit  must 
be  filed  not  later  than  B  months  after 
notification  by  certified  or  registered 
mail  of  the  denial  of  the  administrative 
claim  Failure  of  a  settlement  authority 
to  take  final  action  on  a  properly  filed 
claim  witliin  6  months  may  be  treated 
by  the  claimant  as  a  final  denial  for  the 
purposes  of  filing  suit.  If  the  claim.ant 
1  as  providtd  insufficient 
documentation  to  permit  evaluation  of 
the  claim,  written  notice  should  be 
given  to  this  effect.  Since  administrative 
settlements  are  a  voluntarv-  process,  the 
preferred  method  of  negotiating  is  to 
attempt  to  exchange  information  on  an 
open  basis. 

(2)  Upon  final  denial  of  a  claim,  or 
upon  rejection  by  claimant  of  a  partial 
allowance,  if  Kirther  efforts  to  reach  a 
settlement  are  not  considered  feasible 

(§  536.21(b)(1)).  the  settlement  authority 
will  inform  the  claimant  of  the  action  on 
his  or  her  claim  by  certified  or 
registered  mail.  Notification  will  be 
made  as  set  forth  in  §  536.37(h).  A  copy 
of  this  notification  will  be  furnished  to 
Litigation  Division.  OTJAG.  and  the 
Commander.  USARCS.  In  all  medical 
malpractice  cases,  a  copy  will  be 
furnished  to  the  Consultation  C^se 
Review  Branch  (CCRB).  Office  of  the 
Surgeon  Command  and  the  SJA.  Health 
Ser\"ices  Conunand. 

(3)  If  a  claim  has  been  presented  to 
the  DA  and.  also,  to  other  Federal 
agencies,  without  any  notification  to  the 
DA  of  this  fact,  final  action  taken  by  the 
D.\  prior  to  that  of  any  other  agency  is 
conclusive  on  a  claim  presented  to  other 
agencies  unless  another  agency  decides 
to  take  further  action  to  settle  the  claim. 
Such  agency  may  treat  the  matter  as  a 
reconsideration  under  28  CFR  14.9(h) 
unless  su  t  has  been  filed.  (See 

§  536.82.)  The  foregoing  applies 
likewise  to  Army  claims  in  which 
another  Federal  Agency  has  taken  final 
action. 

(4)  If.  after  final  denial  by  another 
agency,  a  claim  is  filed  with  the  Army, 
the  new  submission  will  not  toll  the  6 
months  limitation  for  filing  suit  unless 
the  DA  treats  the  second  submission  as 
a  request  for  reconsideration  under 
§536.82. 


(5)  In  those  cases  where  claimants 
exercise  their  option  under  28  U.S.C. 
2675(a)  and  file  suit  after  six  months  but 
before  final  agency  action,  a  formal 
denial  notice  will  be  sent  to  the 
claimant  promptly  upon  notification  of 
the  suit  unless  the  Assistant  United 
States  Attorney  responsible  for  litigation 
of  the  suit  expressly  requests  that  such 
action  not  be  taken. 

§  536.78    Payment  of  claims. 

(a)  Awards  of  $2,500  or  less.  Awards 
of  $2,500  or  less  are  paid  from  the 
claims  appropriation.  For  procedures, 
see  sections  536.32  through  536.35.  An 
explanation  of  various  claims 
appropriations  to  be  used  is  in  section 
536.34. 

(b)  Awards  in  excess  of  $2,500. 
Payment  of  awards  in  excess  of  $2,500 
will  be  accomphshed  by  forwarding  the 
documents  listed  in  §  536.35(h)  to  the 
Claims  Division,  GAO.  441  G  Street. 
NW..  Washington.  DC  20548.  When  an 
award  is  in  excess  of  $25,000.  evidence 
that  the  award  has  been  approved  by  the 
Attorney  General  or  designee  is  also 
required.  (For  procedures,  see  §§  536.32 
through  536.35.) 

(c)  Attorney  as  payee.  If  a  claimant  is 
represented  by  an  attorney,  both  the 
claimant  and  the  attorney  will  be 
designated  as  "payees"  on  the  voucher 
(SF  1145)  and  the  check  will  be 
delivered  to  the  attorney  whose  address 
appears  on  the  voucher. 

(d)  Broker  as  payee.  If  the  settlement 
requires  the  purchase  of  an  annuity  and 
establidiment  of  a  re%'ersionary  trust, 
the  brokej  may  be  named  as  payee  and 
required  to  dispose  of  the  amount  paid 
as  set  forth  in  the  settlement  agreement. 

(e)  Attorneys  fees.  Attorneys'  fees  are 
limited  by  28  U.S.C.  2678  to  not  more 
than  20  percent  of  any  award, 
compromise,  or  settlement. 

§  536.79    Acceptance  of  award 

The  acceptance  by  the  claimant  of  an 
award,  compromise,  or  settlement  made 
pursuant  to  this  chapter  will  be  final 
and  conclusive  for  all  purposes  and  will 
constitute  a  coniplete  release  of  any 
claim  against  the  United  States  and 
against  the  militarj  or  civiHan 
personnel  of  the  DA.  or  civilian 
employees  of  the  DOD  w  hose  act  or 
omission  gave  rise  to  the  claim  by 
reasons  of  the  same  subject  matter.  (See 
§  536.32  on  preparing  a  settlement 
agreement) 

§  538.80    Delegation  of  auttiority. 

(a)  Settlement  authority.  (1)  Subject  to 
the  approval  of  the  Attorney  General  for 
payments  in  excess  of  $200,000  in  a 
single  claim  or  where  the  total  value  of 
all  claims  and  potential  claims  arising 


out  of  a  single  incident  exceeds 
$200,000  or  as  otherwise  required  (see 
§  536.81),  the  following  are  delegated 
authority  to  settle  (i.e.  pay  in  full,  pay 
in  part  or  deny)  and  make  final  offers  on 
claims  under  this  chapter: 

(i)TIAG. 

(ii)TAJAG. 

(iii)  The  Commander,  USARCS  or 
designees. 

(2)  Unless  thp  Commander.  US.\RCS 
alters  the  delegation,  heads  of  area 
claims  offices  or  their  designated  claims 
judge  Advocates/claims  attorneys  are 
delegated  authority  to  approve  and  pay 
in  full  or  in  part,  to  disapprove,  and  to 
make  final  offers  on  claims  presented 
for  $25,000  or  less.  These  offices  are 
also  authorized  to  approve  and  pay. 
regardless  of  the  amount  claimed,  an 
agreed  award  of  $25,000  or  less, 
provided  that  the  total  value  of  all 
claims  and  potential  claims  arising  out 
of  a  single  incident  does  not  exceed 
$50,000. 

(3)  Notice  of  disapproval  or  final  offer 
issued  by  an  authority  listed  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  will  be  in  accordance  with 

§§  536.5(f)  and  536.37  and  must  be 
accompanied  by  an  explanation  that  the 
claimant  may  submit  a  vsritten  request 
for  reconsideration  (§  536.82).  in  lieu  of 
filing  suit,  to  the  Commander,  USARCS 
(through  the  office  issuing  the 
disapproval  or  final  offer)  provided  that 
the  request  is  received  prior  to  the 
expiration  of  the  6-month  period 
provided  in  28  U.S.C  2401(b).  Once 
received,  the  claimant  will  be  advised  in 
writing  that  the  request  will  suspend  the 
option  to  bring  suit  under  28  U.S.C. 
2675(a)  for  6  months  from  the  date  the 
request  was  received. 

(4)  Heads  of  claims  processing  offices 
with  approval  authority  are  delegated 
authority  to  approve  and  pay,  in  full  or 
in  part,  claims  presented  for  $5,000  or 
less  and  to  compromise  end  pay. 
regardless  of  the  amount  claimed,  an 
agreed  award  of  $5,000  or  less,  provided 
that  the  total  value  of  all  claims  and 
potential  claims  arising  out  of  a  single 
incident  does  not  exceed  $25,000  and 
that  the  claimant  agrees  to  accept  the 
award  in  full  satisfaction  of  the  claim. 

(b)  Office  code.  Authority  delegated 
by  this  paragraph  will  not  be  exercised 
unless  the  claims  sett  lenient  or  approval 
authority  has  been  assigned  an  office 
code. 

§  536.81     Consultation  with  the  Department 
of  Justice. 

(a)  Consultation  with  the  Department 
of  justice  is  required  when,  in  the 
opinion  of  the  Federal  agency — 

(1)  A  new  precedent  or  a  new  point 
of  law  is  involved; 
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(2)  A  question  of  policy  !■;  or  may  be 
involved; 

(3)  The  United  States  is  or  may  be 
entitled  to  indemnity  or  contribution 
from  a  third  party,  and  the  agency  is 
unable  to  adjust  the  third  party  claim; 

(4)  The  total  amount  to  be  paid  in  all 
claims  or  potential  claims  arising  out  of 
the  same  transaction  will  or  may  exceed 
S200.000; 

(5)  For  any  reason,  the  compromise  of 
a  particular  claim,  as  a  practical  matter, 
will  control  the  disposition  of  actual  or 
potential  claims  arising  out  of  a  single 
Incident  in  which  the  amount  to  be  paid 
may  exceed  $25,000  5200,000;  or 

(6)  Where  the  United  Slates,  an 
employee,  agent,  or  cost-plus  contractor 
is  involved  in  litigation  based  on  a 
claim  arising  out  of  the  same 
transaction. 

(b)  Qaims  requiring  consultation 
with,  or  approval  by  the  Department  of 
Justice  will  be  forwarded  to  the 
Commander,  USARCS.  The  Commander 
will  refer  such  claims  to  the  Assistant 
Attorney  General,  Gvil  Division, 
Department  of  Justice  in  accordance 
with  Section  14.7,  Attorney  General 
Regulations.  (See  DA  Para  27-162, 
appendix  H.) 

$538.82    R«eonsid6ratioii. 

(a)  Original  approval  or  settiemenr 
authority. 

(1)  Reconsideration.  An  original 
approval  or  settlement  authority  may 
reconsider  the  denial  of  or  final  offer  on 
a  claim,  under  the  FTCA  upon  request  of 
the  claimant,  the  claimant's  authorized 
agent,  or  the  claimant's  legal 
representative. 

(2)  Settlement  correction.  An  original 
approval  or  settlement  authority  may 
reopen  and  correct  his  or  her  action  on 
a  claim  that  was  previously  settled  in 
whole  or  in  part  (even  where  a 
settlement  agreement  has  been 
executed)  when  an  error  contrary  to  the 
rrutuai  understanding  of  the  parties  is 
di.scovered  in  the  original  action  (e.g.,  a 
claim  is  settled  for  Si 5, 000  but  the 
settlement  agreement  was  typed  to  read 
$1500  and  the  error  is  not  discovered 
until  the  file  is  being  prepared  for 
payment).  If  appropriate,  a  corrected 
payment  will  be  made.  The  approval  or 
settlement  authority  will  reopen  his  or 
her  action  on  a  claim  when  he  or  she 
has  reason  to  beUeve  that  a  settlement 
was  obtained  by  means  of  fraud  by  the 
claimant  (or  claimant's  authorized  agent 
or  legal  representative)  and,  if 
substantiated,  will  correct  his  or  her 
action.  The  basis  for  any  correction  of 
an  action  will  be  stated  in  a 
memorandum  which  will  be  included  in 
the  file. 


(b)  A  successor  approval  or  settlement 
authority.  (1)  Reconsideration.  A 
successor  approval  or  settlement 
authority  may  reconsider  the  denial  of 
or  final  offer  in  a  claim  under  the  FTCA 
upon  request  of  the  claimant,  the 
claimant's  authorized  agent,  or  the 
claimant's  legal  representative,  only  on 
the  basis  of  fraud,  substantial  new 
evidence,  errors  in  calculation  or 
mistake  (misinterpretation)  of  law. 

(2)  Settlement  correction.  A  successor 
approval  or  settlement  authority  may 
reopen  and  correci  a  predecessor's 
action  on  a  claim  which  was  previously 
settled  in  whole  or  in  part  for  the  same 
reasons  as  an  original  authority,  as 
stated  above. 

(c)  All  requests  for  reconsideration  of 
a  denial  or  final  offer  by  a  command 
claims  service  or  area  claims  office  in 
which  full  relief  is  not  granted  will  be 
forwarded  to  the  Commander.  USARCS 
for  action,  with  any  additional 
Investigative  material  and  legal  analysis 
generated  by  the  request. 

(d)  A  request  for  reconsideration 
should  Indicate  fully  the  legal  or  fac-tual 
basis  asserted  as  grounds  for  relief. 
Following  completion  of  any 
investigation  or  other  action  deemed 
necessary  for  an  informed  disposition  of 
the  request,  the  approval  or  settlement 
authority  will  reconsider  the  claim  and 
attempt  to  settle  it  by  granting  such 
relief  as  may  appear  warranted.  When 
further  settlement  efforts  appear 
unwarranted,  the  entire  file  with  a 
memorandum  of  opinion  will  be 
referred  through  claims  channels  as 
outlined  in  §  536.31.  If  a  higher  claims 
authority  is  unable  to  grant  the  relief 
requested,  he  or  she  will  forward  the 
claim  with  the  recommendation  to  the 
Commander,  USARCS,  and  inform  the 
claimant  of  such  reference. 

(e)  A  request  for  reconsideration  must 
be  filed  prior  to  the  comniRncement  of 
suit  and  prior  to  the  expiration  of  the  6- 
month  period  provided  in  28  U.S.C 
2401(b).  Upon  timely  filing,  the 
appropriate  authority  will  have  6 
months  from  the  date  of  filing  in  which 
to  make  a  final  disposition  of  the 
request,  and  the  claimant's  option  under 
28  U.S.C.  2fi75(a)  will  not  accrue  until 

6  months  after  the  filing  of  the  request. 
The  action  on  the  request  will  be 
effected  as  set  forth  in  §  536.77(i). 

(f)  Action  upon  a  request  for 
reconsideration  by  the  appropriate 
authority  (either  affirming  the  prior 
action  or  granting  full  or  partial  relief) 
constitutes  final  administrative 
disposition  of  a  claim.  No  further 
requests  for  reconsideration  will  be 
allowed  except  on  the  basis  of  fraud. 
Attempted  further  requests  for 
reconsideration  on  other  grounds  will 


not  toll  the  6-month  period  provided  In 
28  U.S.C  2401(b). 

Subpart  E— Claims  Involving 
Government  Vehicles  and  Property  Not 
Cognizable  Under  Other  Law 

S  536.&3    Statutory  authority. 

The  statutory  authority  for  this 
subpart  is  contained  in  the  ac1  of  9 
October  1962  (76  Stat.  767.  10  U.S.C 
2737).  This  statute  is  commonly  called 
the  "Nonscope  Claims  Act."  For  the 
purposes  of  this  subpart,  a  Government 
installation  is  a  facility  having  fixed 
boundaries  owned  or  controlled  by  the 
Government,  and  a  vehicle  includes 
every  description  of  carriage  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  land  (1  U.S.C  4). 

§536^    Scope. 

(a)  This  subpart  prescribes  the 
substantive  bases  and  special 
procedural  requirements  for  the 
administrative  settlement  and  payment. 
In  an  amount  not  more  than  Si. 000,  of 
any  claim  against  the  United  States  not 
cognizable  under  any  other  provision  of 
law  for  damage  or  loss  of  property,  or 
for  personal  injury  or  death  caused  by 
a  member  or  employee  of  the  DA 
incident  to  the  use  of  a  U.S.  vehicle  at 
any  location  or  Incident  to  the  use  of 
other  U.S.  property  on  a  Government 
installation. 

fb)  Any  claim  in  which  there  appears 
to  be  a  disputed  issue  relating  to 
whether  the  employee  was  acting  within 
the  scope  of  employment  will  be 
considered  under  subparts  C,  D,  and  F 
of  this  part.  Only  when  all  j>arties.  to 
include  an  insurer,  agree  that  there  is  no 
"in  scope"  issue  will  this  chapter  be 
used. 

§  536.85    Claims  payat»«. 

(a)  General.  A  claim  for  pers4Mial 
injury,  death,  or  damage  or  loss  of 
property,  real  or  personal,  is  payable 
under  this  chapter  when — 

(1)  Caused  by  the  act  or  omission, 
negligent,  wrongful,  or  otherwise 
involving  fauh  of  a  member  of  the  DA 
or  the  ARNG,  or  a  civilian  employee  of 
the  DA  or  the  ARNG— 

(i)  Incident  to  the  use  of  a  vehicle  of 
the  United  States  at  any  place. 

(ii)  Incident  to  the  use  of  any  other 
property  of  the  United  States  on  a 
Government  installation. 

(2)  The  claim  may  not  be  settled 
under  any  other  claims  statute  and 
claims  regulation  available  to  the  DA  for 
the  adminLstrative  settlement  of  claims. 

(3)  The  claim  has  been  determined  to 
be  meritorious,  and  the  approval  or 
settlement  authority  has  obtained  a 
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settlement  agreement  in  an  amount  not 
in  excess  of  $1,000  in  full  satisfaction  of 
the  claim  prior  to  approval  of  the  claim 
for  pa>'Tnent. 

fb)  Personal  injurv'  or  death.  A  claim 
for  personal  injur>'  or  death  is  allowable 
only  for  the  cost  of  reasonable  medical, 
hospital,  or  burial  expenses  actually 
incurred  and  not  otherwise  furnished  or 
paid  by  the  United  States. 

(r)  Property  loss  or  damage.  A  claim 
for  damage  or  loss  of  property  is 
allowable  only  for  the  cost  of  reasonable 
repairs  or  value  at  time  of  loss, 
whichever  is  less 

§53€.S6    CUims  not  payable. 

(a)  A  claim  is  not  allowable  under  this 
chapter  that — 

(1)  Results  wholly  or  partly  from  the 
negligent  or  wrongful  act  of  the  claimant 
or  his  or  her  agent  or  employee.  The 
doctrine  of  comparative  negligence  is 
not  applicable. 

(2)  Is  for  medical,  hospital,  and  burial 
expenses  furnished  or  paid  by  the 
United  States. 

(3)  Is  for  any  element  of  damage 
pertaining  to  personal  injuries  or  death 
other  than  provided  in  §  536.85(b).  All 
other  items  of  damage;  for  example, 
compensation  for  loss  of  earnings  and 
services,  diminution  of  earning 
capacity,  anticipated  medical  expenses, 
physical  disfigurement,  and  pain  and 
suffering  are  not  payable. 

(4)  Is  for  loss  of  use  of  property  or  for 
the  cost  of  a  substitute  property;  for 
example,  a  rental. 

(5)  Is  legally  recoverable  by  the 
claimant  under  an  indemnifying  law  or 
indemnity  contract.  If  the  claim  is 
legally  recoverable  in  part,  that  part 
recoverable  by  the  claimant  is  not 
payable. 

(6)  Is  a  subrogated  claim. 

(b)  Examples  of  claims  not  allowable 
under  this  chapter  are  as  follows: 

(1)  The  claimant  has  collision 
insurance  covering  his  or  her 
automobile  with  a  deductible  amount  of 
$100.  While  the  claimant  is  sitting  in 
the  vehicle,  which  is  properly  parked,  it 
is  struck  from  the  rear  by  an  Army  truck 
operated  by  a  DA  civilian  who  had 
misappropriated  the  Government 
vehicle.  The  claimant  sustains  personal 
injuries  requiring  hospitalization  for  6 
weeks  during  which  actual  medical  and 
hospital  expenses  are  incurred  in  the 
amount  of  $1,200.  He  or  she  has  no 
medical  or  hospitalization  insurance. 
The  damage  to  the  vehicle  totals  $300. 
The  claimant's  insurance  carrier 
reimburses  him  or  her  $200  for  the 
vehicle  damage  and  becomes  subrogated 
in  that  amount  under  the  policy  terms. 
The  claimant  files  a  claim  in  the  amount 
of  $1,500.  alleging  $300  for  property 


damage  to  the  automobile  and  $1,200 
for  medical  and  hospital  expenses.  The 
claim  is  allowable  in  the  total  amount 
of  $1,000,  consisting  of  $100.  the 
insurance  deductible  for  property 
damage,  and  $900  of  the  medical  and 
hospital  expenses.  The  amount  claimed 
for  medical  and  hospital  expenses  and 
for  property  damage  merely  constitutes 
separable  interests  in  a  single  claim  that 
may  not  be  allowed  in  an  amount  in 
excess  of  $1,000  under  this  chapter.  The 
claimant's  insurer  is  not  a  proper  party 
claimant,  and  no  payment  is  allowable 
for  the  insurer's  subrogated  interest. 

(2)  Claimant  has  medical  and 
hospitalization  insurance  that  entitles 
him  or  her  to  reimbursement  of  up  to 
$500  for  the  reasonable  cost  of  medical 
and  hospital  expenses  incurred  for 
personal  injuries.  While  visiting  at  an 
Army  installation  the  claimant  is 
wounded  by  the  negligent  discharge  of 
a  Government  issue  caliber  .45  pistol  by 
a  soldier  who  had  stolen  the  weapon. 
The  claimant  is  hospitalized  at  a 
civilian  hospital  and  has  incurred 
medical  and  hospital  expenses  of  $750. 
The  claimant  may  be  paid  $250,  the 
amount  allowable  for  reasonable 
medical  and  hospital  expenses  actually 
incurred  after  deduction  of  $500  legally 
recoverable  by  him  or  her  under  the 
insurance  policy. 

§  536.87    When  claim  must  be  presented. 

A  claim  may  be  settled  under  this 
regulation  only  if  it  is  presented  in 
writing  within  2  years  after  it  accrues. 

§  536.88    Procedures. 

So  far  as  not  inconsistent  with  this 
part,  the  procedures  for  the 
investigation  and  processing  of  claims 
contained  in  subpart  B  will  be  followed. 

§  536.89    Settlement  agreement 

A  claim  may  not  be  paid  under  this 
part  unless  the  amount  tendered  is 
accepted  by  the  claimant  in  full 
satisfaction.  A  settlement  agreement  is 
required  before  payment.  (See  sections 
536.32) 

§  536.90    Delegation  o(  authority. 

(a)  Settlement  authority.  The 
following  are  delegated  authority  to  pay 
up  to  $1,000  in  settlement  of  claims  and 
to  disapprove  claims  presented  in  any 
amount  under  this  chapter; 

(l)TIAG. 

(2)  TAJAG. 

(3)  The  Commander.  USARCS.  or  his 
designees. 

(4)  The  SJA  or  chief  of  the  command 
claims  service  of  the  following 
commands: 

(i)  USAREUR. 

(ii)  Eighth  U.S.  Army.  Korea. 


(iii)  WESTCOM. 

(iv)  USARSO. 

(5)  Area  claims  offices. 

(b)  Approval  authority.  Claims 
processing  offices  with  approval 
authority  are  delegated  authority  to 
approve  and  pay,  in  full  or  in  part, 
claims  presented  for  $1,000  or  less  and 
to  compromise  and  pay.  regardless  of 
amount  claimed,  an  agreed  award  of 
51,000  or  less. 

(c)  Exercise  of  authority.  Authority 
delegated  by  this  paragraph  will  not  be 
exercised  unless  the  claims  settlement 
or  approval  authority  has  been  assigned 
an  office  code. 

§  536.91    Reconsideration. 

(a)  An  original  approval  or  settlement 
authority  may  reconsider  the  quantum 
of  a  claim  upon  request  of  the  claimant 
or  someone  acting  in  his  behalf.  In  the 
absence  of  such  a  request,  an  approval 
or  settlement  authority  may  on  his  or 
her  own  initiative  reconsider  the 
quantum  of  a  claim.  Reconsideration 
may  occur  even  in  a  claim  that  was 
previously  disapproved  in  whole  or  in 
part  (even  though  a  settlement 
agreement  has  been  executed)  when  it 
appears  that  his  or  her  original  action 
was  incorrect  in  law  or  fact  based  on  the 
evidence  of  record  at  the  time  of  the 
action  or  subsequently  received.  If  he  or 
she  determines  that  the  original  action 
was  incorrect,  he  or  she  will  modify  the 
action  and,  if  appropriate,  make  a 
supplemental  payment.  If  the  original 
action  is  determined  correct,  the 
claimant  will  be  so  notified.  The  basis 
for  either  action  will  be  stated  in  a 
memorandum  included  in  the  file. 

(b)  An  approval  or  settlement 
authority  may  reconsider  the 
applicability  of  this  chapter  to  a  claim 
upon  request  of  the  claimant  or 
someone  acting  in  his  behalf,  or  on  his 
or  her  own  initiative.  Such 
reconsideration  may  occur  even  though 
all  parties  had  previously  agreed  per 

§  536.84  when  it  appears  that  this 
agreement  was  incorrect  in  law  or  fact 
based  on  the  evidence  of  record  at  the 
time  of  the  agreement  or  subsequently 
received.  If  he  or  she  determines  the 
agreement  to  be  incorrect,  the  claim  will 
be  reprocessed  under  the  applicable 
chapter  of  this  regulation.  If  he  or  she 
determines  the  agreement  to  have  been 
correct,  that  is,  that  this  subpart  is 
applicable,  he  or  she  will  so  advise  the 
claimant.  This  advice  will  include 
reference  to  any  appeal  or  judicial 
remedies  available  under  the  chapter 
which  the  claimant  alleges  the  claim 
should  be  processed  under. 

(c)  A  successor  or  higher  approval  or 
settlement  authority  may  also 
reconsider  the  original  action  on  a  claim 
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under  a  or  b  above,  but  only  on  the  basis 
of  fraud,  substantial  new  evidence, 
errors  in  calculation,  or  mistake 
(misinterpretation)  of  law. 

(d)  A  request  for  reconsideration 
should  indicate  fully  the  legal  or  factual 
basis  asserted  as  grounds  for  relief. 

Subpart  F— Claims  Ar+slng  From 
ActJvftles  of  the  Army  National  Guard 

§  536.92    Statutory  authortty. 

(a)  The  statutory  authority  for  this 
subpart  is  contained  in  the  Act  of  1 3 
September  1960  (74  Stat.  878.  32  U.S.C. 
715).  commonly  referred  to  as  the 
"National  Guard  Claims  Act"  as 
amended  by  Public  Law  90— *86,  13 
August  1968,  (82  Stat.  756),  Public  Law 
90-525,  26  September  1968  (82  Stat. 
877).  Public  Law  901-312,  8  Julv  1970 
(84  Stat.  412).  and  Public  Law  93-336. 
8  July  1974,  and  the  Act  of  8  September 
1361  (75  Stat.  488.  10  U.S.C.  2736)  as 
air.ended  by  Public  Law  90-521.  26 
September  1968  (82  Stat.  874)  and  as 
amended  by  Public  Law  98564,  20 
October  1984. 

(b)  For  purposes  of  this  subpart,  the 
following  terminology  applies: 

(1)  ARNG  personnel.  A  member  of  the 
ARNG  engaged  in  training  or  duty  under 
32  use.  316,  502.  503,  504.  505.  or 
709. 

(2)  Claimant.  An  individual, 
partnership,  association,  corporation, 
country.  State,  commonwealth,  territory, 
or  a  political  subdivision  thereof,  or  the 
District  of  Columbia  presenting  a  claim 
and  meeting  the  conditions  set  forth  in 
section  536.20.  The  term  does  not 
include  the  U.S.  Government,  any  of  its 
instrumentalities,  except  as  pre.scribed 
by  statute,  or  a  State,  commcn  .wealth, 
territory,  or  the  District  of  Columbia, 
which  maintains  the  unit  to  which  the 
ARNG  personnel  causing  the  Injury  or 
danr.age  are  assigned.  This  exclusion 
dees  not  ordinarily  apply  to  a  unit  of 
local  government  that  does  not  control 
the  ARNG  organization  involved.  As  a 
genera!  rule,  a  claim  by  a  unit  of  local 
gove^■l.^!"p,t  other  than  a  State, 
ccmmonwealth,  or  territory  will  be 
entertained  unless  the  item  claimed  to 
be  d-i/naged  or  lost  was  procured  or 
maintained  by  State,  ccmmonwealth.  or 
territorial  funds. 

(3)  State.  As  used  in  this  subpart  the 
term  "state"  includes  seif-goveraicg 
co.'iimonweeilhs  and  territories  of  the 
United  States;  for  example,  Puerto  Rico 
and  the  Virgin  Islands. 

§536.93    Scope. 

(a)  This  subpart  is  applicable  in  all 
places  and  sets  forth  the  procedures  to 
be  followed  in  the  settlement  and 
payment  of  claims  for  death,  personal 


injury,  or  damage,  loss,  or  destruction  of 
property  caused  by — 

(1)  Members  or  employees  of  the 
ARNG. 

(2)  Noncombat  activities  of  the  ARNG 
when  engaged  in  training  or  dutv  under 
32  U.S.C  316.  502.  503.  504,  505,  or 
7C9,  provided  such  claim  is  not  for 
personal  injury  or  death  of  a  member  of 
the  Armed  Forces  or  Coast  Guard. 

(3)  An  employee  whose  injury  or 
death  is  mcident  to  ser/ice. 

(h)  A  claimant  dissatisfied  with  an 
administrative  settlement  under  this 
subpart  as  the  resuh  of  activities  of  the 
NG  of  a  State,  Commonwealth,  or 
Territory  is  not  entitled  to  judicial  relief 
in  an  action  against  the  United  States. 
Whether  he  or  she  has  a  legal  cause  of 
action  or  may  file  an  administrative 
claim  againsi  such  political  entity 
df^oends  upon  controlling  local  law. 

(c)  Claims  arising  out  of  activities  of 
the  ARNG  when  performing  duties  at 
the  call  of  the  governor  of  a  State 
maintaining  the  unit  are  not  cognizable 
under  this  chapter  or  any  other  law, 
regulation,  or  appropriation  available  to 
the  Army  for  the  pajment  of  claims. 
Such  claims  should  be  returned  or 
referred  to  the  authorities  of  the  State, 
for  whatever  action  they  choose  to  take 
and  claimants  should  be  informed  of  the 
return  or  referral.  Care  should  be  take.n 
to  determine  the  status  of  the  unit; 
members  at  the  time  the  claims  incident 
occurred,  particularly  m  civil 
emergencies  as  units  called  by  the 
governor,  are  sometimes  "federalized" 
during  the  call-up.  If  the  unit  was 
federalized  at  the  time  the  claims 
incident  occurred,  the  claim  will  t>e 
cognizable  under  subparts  C.  D  and  F  or 
other  subparts  pertaining  to  the  Active 
Army. 

§  536.93    ClaJma  payable. 

(a)  Tort  daiir^.  All  claims  for 
personal  injuries,  death,  or  damage  to  or 
loss  of  real  or  personal  property,  arising 
out  of  incidents  occurring  on  or  after  29 
December  1981  based  on  negligent  or 
wrongful  acts  or  omissions,  of  AR^<G 
personnel  aaivity  within  the  scope  of 
employment,  within  the  United  States 
while  engaged  in  training  or  duty  under 
32  U.S.C  315,  502,  503,  504.  505.  or  709 
will  be  processed  under  the  FTCA 
(subpart  D).  Such  claims  arising  btfore 
29  December  1981  will,  except  as 
modified  herein,  be  processed  and 
settled  in  accordance  with  the 
provisions  of  subpart  C 

(b)  Noncombat  activities.  A  claim 
incident  to  the  noncombat  activities  of 
the  ARNG  while  engaged  in  duty  or 
L-aining  under  32  U.S.C  316,  502,  503. 
504,  505,  or  709  may  be  settled  under 
this  subpart. 


(c)  Subrogatt^  claims.  Subrogated 
claims  will  be  processed  as  prescribed 
in  §  536.20(b). 

(d)  Advance  payments.  Advance 
payments  in  partial  settlement  of 
meritorious  claims  to  alleviate 
immediate  hardship  are  authorized  as 
provided  in  subpart  B,  small  claims. 

5  535.95    aatms  fk>»  payable. 

The  type  of  claims  listed  in  §  536.51 . 
as  not  payable  are  also  not  payable 
under  this  chapter. 

§  535.96    Oaims  under  otbcf  sutiparts. 

(a)  Claims  within  the  scope  of  this 
subpart  that  are  also  cognizable  under 
subparts  D,  H.  J  or  K  will  be  considered 
initially  under  the  latter. 

(b)  This  chapter  does  not  apply  to  any 
claim  that  may  be  settled  under  an 
exclusive  or  specific  authorization  listed 
in  DA  Pam  27-162,  chapter  8  (see 
§536.76). 

§  536.97    HonUoaaon  of  IncidenL 

Except  where  claims  are  regularly 
paid  from  State  sources;  for  example, 
insurance,  court  of  claims,  and 
legislative  committee,  the  appropriate 
adjutant  general  will  ensure  that  e.ach 
incident  of  the  type  enumerated  in 
§  538  15  is  reported  imnwdiately  by  the 
most  expeditious  means  to  the  area 
claims  office  in  whose  geographic  area 
the  Incident  occurs  or  to  a  claims 
processing  office  designated  by  the  area 
claims  ofTrce.  The  report  will  contain 
the  following  information: 

(a)  Date  of  incident. 

(b)  Place  of  incident. 

(c)  Nature  of  incident. 

(d)  Names  and  organizations  of  ARNG 
personnel  involved. 

(e)  Names  of  potential  claimants. 

(f)  A  brief  description  of  any  damage, 
loss,  or  destruction  of  private  property 
and  any  injuries  or  death  of  potential 
claimants. 

§  536.98    Investigation. 

(a)  When  required.  An  investigation  is 
required  as  indicated  in  §  538.15  except 
when  claims  are  regularly  paid  by  local 
sources. 

(b)  By  whom  mode.  Area  offices,  or 
claims  processing  offices  designated  by 
ihem,  are  responsible  for  the 
Investigation  of  claims  occurring  within 
their  assigned  geographic  areas.  The 
state  adjutant  general  will  des'griRte  en 
official  or  office  as  point  of  contact  for 
Army  claims  personnel  and  will  furnish 
necessary  personnel  to  conduct  or  assist 
in  investigations  subject  to  the 
availability  of  funds  and  personnel.  (See 
§  536.7(h).  The  use  of  ARiNG  personnel 
when  available,  is  authorizeo.  Attention 
is  directed  to  §  536.19(b)  that  reouires 
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the  use  of  information  from  other 
investigations  made  previously, 
particularly  military  and  civilian  police 
reports,  reports  of  survey,  line  of  duty 
investigations,  and  collateral  air  crash 
investigations. 

(c)  Conduct  of  investigation.  The 
investigation  will  be  conducted  in 
accordance  with  subpart  B.  except  that 
a  sample  scope  of  emplovTnent  format 
will  be  added,  together  with  a  copy  of 
the  orders  authorizing  the  performance 
of  duty  by  the  tortfeasor.  Also,  where  a 
State  has  waived  immunity  or  has  some 
other  means  for  paying  claims,  as 
through  legislative  committee  or 
insurance,  the  claims  officer's  report 
will  contain  a  statement  as  to  the  nature 
of  the  remedy  against  the  State,  the 
extent  of  insurance  coverage,  and  the 
status  of  any  claim  made.  If  there  is  no 
remedy  against  the  State  and  no 
insurance  coverage,  the  claims  officer's 
report  will  so  indicate.  If  a  regular 
procedure  has  been  established  for  the 
processing  of  claims  for  a  particular 
iunsdiction  as  by  Bgreement  between 
local  authorities  and  an  appropriate 
.^.'my  headquarters  or  USARCS.  this 
requirement  is  waived.  Finally,  inquiry 
should  be  made  as  to  any  existing  or 
anticipated  claim  or  lawsuit  against  or 
by  the  driver  of  the  ARNG  vehicle  or 
insurer.  If  a  claim  or  lawsuit  has  been 
filed,  further  inquiry  should  be  made  as 
to  probable  outcome.  This  could  be 
accomplished  by  discussion  with  the 
driver  and  an  examination  of  the 
driver's  insurance  policy,  which,  if 
obtained,  should  be  included  in  the  file 

§  536.99    Claims  In  which  there  is  a  State 
source  of  recovery. 

Where  there  is  a  remedy  against  the 
State,  as  a  result  of  either  waiver  of 
sovereign  immuiiity  or  liability 
insurance  coverage,  the  following 
procedures  apply; 

(a)  Where  tiie  State  is  insured,  direct 
contact  with  State  or  ARNG  officials 
rather  than  the  insurer  is  desirable. 
Regular  procedures  will  be  established 
and  followed  wherever  possible.  Such 
procedures  should  be  agreed  on  by  both 
local  authorities  and  the  appropriate 
claims  authonties  subject  to 
concurrence  by  Commander,  USARCS. 
Such  procedures  will  be  designed  to 
ensure  that  local  authorities  and  U.S. 
authorities  do  not  issue  conflicting 
instructions  for  processing  claims,  and 
whenever  possible,  and  in  accordance 
vN-ith  governing  local  and  Federal  law,  a 
mutual  arrangement  for  disposition  of 
such  claims  as  in  paragraph  (c)  of  this 
section  is  worked  out.  Amounts 
recovered  or  recoverable  by  claimant 
from  any  insurer  (other  than  claimant's 
insurer  who  has  obtained  no  subrogated 


interest  against  the  United  States)  will 
be  deducted  from  the  amount  otherwise 
payable. 

(b)  If  there  is  a  remedy  against  the 
State  or  its  insurer,  the  claimant  may  be 
advised  of  that  remedy.  If  the  payment 
by  the  State  or  its  insurer  does  not  fully 
compensate  claimant,  an  additional 
payment  may  be  made.  If  liability  is 
clear  and  claimant  settles  with  the  State 
or  its  insurer  for  less  than  the  maximum 
amount  recoverable,  the  difference 
between  the  maximum  amount 
recoverable  and  the  settlement  normally 
will  be  deducted  from  the  payment  by 
the  United  States. 

(c)  If  the  State  or  its  insurer  desires  to 
pay  less  than  their  maximum 
jurisdiction  or  policy  limit  on  a  basis  of 
50  percent  or  more  of  the  actual  value 
of  the  entire  claim,  any  payment  made 
by  the  United  States  must  be  made 
directly  to  the  claimant.  This  can  be 
accomplished  by  either  having  the 
United  States  pay  the  entire  claim  and 
have  the  State  or  its  insurer  reimburse 
its  portion  to  the  United  States,  or  by 
having  each  party  pay  its  agreed  share 
directly  to  the  claimant.  If  the  State  or 
its  insurer  desires  to  pay  less  than  50 
percent  of  the  actual  value  of  the  claim, 
the  procedure  set  forth  in  paragraph  (d) 
of  this  section  will  be  followed. 

(d)  If  there  is  a  remedy  against  the 
State  and  the  State  refuses  to  make 
payment,  or  there  is  insurance  coverage 
and  the  claimant  has  filed  an 
administrative  claim  against  the  United 
States,  forward  file  with  Tort  Claim 
memorandum  to  the  Commander, 
USARCS;  include  information  on  the 
status  of  any  judicial  or  administrative 
action  the  claimant  has  taken  against  the 
State  or  its  insurer.  The  Commander, 
USARCS  will  determine  whether  the 
claimant  will  be  required  to  exhaust  his 
or  her  remedy  against  the  State  or  its 
insurer,  or  whether  the  claim  against  the 
United  States  can  be  settled  witliout 
such  requirement.  If  the  Commander, 
USARCS.  determines  to  follow  the  latter 
course  of  action,  he  or  she  will  also 
determine  whether  an  assignment  of  the 
claim  against  the  State  or  its  insurer  will 
be  obtained  and  whether  recovery 
action  will  be  taken.  The  State  or  its 
insurer  will  be  given  appropriate 
notification  in  accordance  with  State 
law  necessary  to  obtain  co.ntribution  of 
indemnification. 

§536.100    Claims  against  the  ARNG 
tortfeasor  individually. 

The  procedures  set  forth  in  §  536.29 
are  applicable.  With  respect  to  claims 
arising  before  29  December  1981.  an 
ARNG  driver  acting  pursuant  to  the 
authorities  cited  in  §  536.94(a)  is  not 
protected  by  the  provisions  of  the 


Drivers  Act  (28  U.S.C.  2670(b));  the 
driver  may  be  sued  individually  in  State 
court.  When  this  situation  occurs,  it 
should  be  monitored  closely  by  ARNG 
authorities.  If  possible  an  early 
determination  will  be  made  as  to 
whether  any  private  insurance  of  the 
ARNG  tortfeasor  is  applicable.  Where 
such  insurance  is  applicable  and  the 
claim  against  the  United  States  is 
doubtful  validity,  final  actions  will  be 
withheld  pending  resolution  of  the 
demand  against  the  NG  tortfeasor.  If,  in 
the  opinion  of  the  claims  approving  or 
settlement  authority,  such  insurance  is 
applicable  and  the  claim  against  the 
United  States  is  payable  in  full  or  in  a 
reduced  amount,  settlement  efforts  will 
be  made  either  together  with  the  insurer 
or  singly  by  the  United  States  as  in 
§  536.99(b).  Any  settlement  will  not 
include  amounts  recovered  or 
recoverable  as  in  §  536.28.  If  the 
insurance  is  not  applicable,  settlement 
or  disapproval  action  will  proceed 
without  further  delay. 

§536.101    When  claims  must  be  presented. 

A  claim  may  be  settled  under  this 
subpart  only  if  presented  in  writing 
within  2  years  after  it  accrues,  except 
that  if  it  accrues  in  time  of  war  or  armed 
conflict,  or  if  war  or  armed  conflict 
intervenes  within  2  years  after  it 
accrues,  and  if  good  cause  is  shown,  the 
claim  may  be  presented  not  later  than  2 
years  after  war  or  armed  conOict  is 
terminated.  As  used  in  this  paragraph, 
war  or  armed  conflict  is  one  in  which 
any  Armed  Force  of  the  United  States  is 
engaged.  The  dates  of  commencement 
and  termination  of  an  armed  conflict 
must  be  established  by  concurrent 
resolution  of  Congress  or  by 
determination  of  the  President. 

§  536.102    Where  claims  must  be 
presented. 

A  claim  must  be  presented  to  the 
appropriate  Federal  agency. 
Presentment  of  a  v\Titten  claim  to  any 
full  time  officer  or  employee  of  the  NG 
will  be  considered  a  receipt.  However, 
the  statute  of  limitations  is  tolled  if  a 
claim,  is  filed  with  a  State  agency,  the 
claim  purports  to  be  under  the  NGCA 
and  it  is  forwarded  to  the  Army  within 
6  months,  or  the  claimant  makes  inquiry 
of  the  Army  concerning  the  claim 
within  6  months.  If  a  claim  is  received 
by  a  DA  official  who  is  not  a  claims 
approval  or  settlement  authority  under 
this  regulation,  the  claim  will  be 
transmitted  without  delay  to  the  nearest 
approval  or  settlement  authority. 
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§536.103    Procedures. 

(a)  The  form  of  a  claim  under  this  Act 
will  be  as  described  in  §  536.20  (d)  and 
(e). 

fb)  So  far  as  they  are  not  inconsistent 
with  this  subpart,  the  procedures  set 
forth  in  subpart  B,  settlement 
^procedures,  will  be  followed  in 
jprocessing  a  claim  under  this  subpart. 

(c)  The  following  provisions  of 
subpart  C  are  applicable  to  claims  under 
this  subpart  and  are  hereby  incorporated 
by  the  following  references: 

(1)  Applicable  law  (§536.55). 

(2)  Determination  of  quantum 
(§  536.56  through  section  536.59  ). 

(3)  Delegation  of  authority  (§  536.61). 

(4)  Claims  over  SlOO.OOO  (§  536.62). 

(5)  Settlement  procedures  (§537.63). 

(6)  Action  on  appeal  (§536.64). 

(7)  Attorney  fees  (§  536.66). 


§  536. 1 04.    Settlement  agreement 

Procedures  concerning  settlement 
agreements  will  be  in  accordance  with 
§  536.32,  except  that  the  agreement  will 
be  modified  to  include  a  State  and  its 
NG  in  most  cases.  A  copy  of  the 
agreement  will  be  furnished  to  State 
authorities  and  the  individual  tortfeasor. 

Subpart  G — Claims  Under  Status  of 
Forces  and  Other  International 
Agreements 

General 

§536.105    Statutory  Authority. 

The  authority. for  this  subpart  is 
contained  in  the  following: 

(a)  10  U.S.C.  2734a  as  amended, 
concerning  claims  arising  overseas 
under  international  agreements. 

(b)  10  U.S.C.  2734b.  as  amended, 
concerning  claims  arising  under 
international  agreements  in  this 
country. 

(t)  lb  U.S.C.  2735 

(d)  10  U.S.C.  2736.  as  amended, 
providing  for  advance  payment  of 
certain  claims. 

Claims  Arising  in  the  United  States 

§536.106    Scope. 

(a)  This  subpart  provides  procedures 
and  defines  responsibilities  for  the 
investigation,  processing,  and 
settlement  of  claims  arising  out  of  acts 
or  omissions  of  members  of  a  foreign 
military  force  or  civilian  component 
present  in  the  United  States,  or  a 
territory,  commonwealth,  or  possession 
thereof  under  the  provisions  of 
reciprocal  international  agreements, 
which  contain  claims  settlement 
provisions  applicable  to  claims  arising 
in  the  United  States,  such  as  Article  VIII 
of  the  Agreement  Regarding  the  Status 
of  Forces  of  Parties  to  the  North  Atlantic 
Treaty  (DA  Pam  27-162.  appendix  L). 


fb)  The  Sending  States  under  current 
international  reciprocal  agreements 
include  Belgium.  Canada,  Denmark, 
Federal  Republic  of  Germany,  France, 
Greece,  Italy,  Luxembourg,  Netherlands, 
Norway,  Portugal.  Turkey,  the  United 
Kingdom.  Spain,  and  SHAPE. 

(c)  Reference  should  be  made  to  DA 
Pam  27-162.  appendix  L  for  delineation 
of  what  constitutes  a  foreign  military 
force,  a  foreign  civilian  component,  and 
a  foreign  dependent. 

(d)  VVhenever  claims  arise  involving 
foreign  soldiers  training  or  otherwise 
stationed  in  the  United  States  pursuant 
to  bilateral  agreements  or  other 
arrangements,  such  as  foreign  military 
sales  agreements,  which  contain  specific 
claims  provisions,  the  claims  office 
receiving  the  claim  will  report  such 
claims  to  the  Commander,  US.ARCS,  for 
guidance  as  to  the  resolution  and,  if 
necessary,  payment  of  such  claims. 

(e)  The  United  States,  as  a  Receiving 
State,  is  responsible  under  some  Status 
of  Forces  Agreements,  for  the 
investigation  of  incidents,  and  for  the 
processing  of  claims,  arising  from  acts 
or  omissions  of  members  or  civilian 
employees  of  an  armed  force  of  a 
sending  state  present  in  the  United 
States.  The  United  States  may  be  liable 
for  partial  payment  of  such  claims  if 
they  arise  incident  to  the  official  duties 
of  the  sending  state's  soldier  or 
employee.  Article  VIII  of  the  NATO 
SOF.A  is  the  most  commonly  invoked 
agreement  of  this  sort.  It  applies  to  torts 
committed  within  the  North  Atlantic 
Treaty  Area,  which  includes  the 
continental  United  States  and  island 
possessions  north  of  the  Tropic  of 
Cancer  (i.e.  excludes  Puerto  Rico, 
Hawaii  and  American  Samoa).  If  also 
applies  to  claims  arising  out  of  acts  by 
military  or  civilian  personnel,  regardless 
of  nationality,  who  are  assigned. 
attached  to.  or  employed  by  an 
international  headquarters  established 
under  the  provisions  of  the  Protocol  on 
the  Status  of  International  Military 
Headquarters  Set  Up  Pursuant  to  the 
North  Atlantic  Treaty  dated  August  28, 
1952  (e.g.  Supreme  Allied  Command, 
Atlantic). 

(f)  Single  ser\ice  responsibility  for  the 
processing  and  settlement  of  claims 
cognizable  under  this  section  is 
assigned  to  DA  by  DODD  5515  8.  The 
Secretary  of  the  Army  hereby  designates 
the  USARCS  as  the  Receiving  State 
Office  for  claims  cognizable  under  this 
section  with  authority  to  settle  such 
claims  in  accordance  with  10  U  S.C. 
2734b.  (See  DA  Pam  27-162,  appendix 
L.) 

(g)  As  Sending  State  forces  are 
considered  assimilated  into  the  armed 
forces  of  the  United  States  for  purposes 


of  the  SOFAs,  their  members  are  also 
barred  from  being  compensated  by  the 
United  States  when  they  are  injured 
incident  to  their  service,  Daberkowv. 
United  States,  581  F.2d  785  (9th  Cir. 
1978).  (See  also  DA  Pam  27-162, 
appendix  L  for  an  example  of  a 
govemment-to-government  claim  bar  in 
these  circumstances.) 

§  536. 1 07    Nottflcatlon  of  Incidents. 
In  order  for  the  United  Slates  to 
properly  discharge  its  claims 
responsibilities  under  international 
agreements,  it  is  essential  that  the 
responsible  military  authorities  be 
notified  of  ail  incidents,  including  off- 
duty  incidents,  in  which  members  of  a 
foreign  military  force  or  civilian 
component  are  involved.  Any 
installation  that  learns  of  an  incident 
involving  a  member  of  a  foreign  military 
force  or  civilian  component  which 
results  in  personal  injury,  death,  or 
property  damage  will  notify 
immediately  by  the  most  expeditious 
means  the  installation  to  which  such 
person  is  assigned  or  attached.  An 
information  copy  of  such  notification 
will  be  furnished  to  the  Commander, 
USARCS.  In  the  event  the  member  is  not 
assigned  or  attached  to  any  installation 
within  the  United  States,  the 
Commander.  USARCS  will  be  notified 
The  notification  (exempt  report.  AR 
335-15.  para  720)  will  contain  so  much 
of  the  following  information  as  is 
readily  available: 

(a)  bate  of  incident. 

(b)  Place  of  incident. 

(c)  Nature  of  incident. 

(d)  Names  and  organization  of  foreign 
personnel  involved. 

(e)  Name  of  potential  claimants. 

(f)  A  brief  description  of  any  damage, 
loss,  or  destruction  of  prof)erty.  and 
personal  injuries  or  death. 

§  536.108    Liaison  wtth  sending  State 
representatives. 

The  Commander.  USARCS  is 
responsible  for  maintaining  liaison  with 
designated  representatives  of  Sending 
States  as  to  claims  matters  under  this 
section,  and  establishing  internal 
operating  procedures. 

§536.109    Investigations. 

(a)  Immediate  investigation  of  each 
incident  involving  a  member  of  a 
foreign  force  or  civilian  component  is 
required  in  order  to  ensure  that  all 
necessary  information,  including 
necessary  statements  and  depositions,  is 
obtained  before  the  foreign  personnel 
involved,  either  principals  or  witnesses, 
depart  the  United  States. 

(b)  Responsibility  for  the  investigation 
of  an  incident  rests  upon  the 
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commander  of  the  installation  to  which 
the  member  of  a  foreign  force  or  civilian 
component  is  assigned  or  attached,  or  if 
not  assigned  or  attached  within  the 
I  r.ited  States  upon  the  Commander. 
L  SARCS.  He  or  she  is  authorized  to 
designate  an  appropnate  agency  of  the 
Armed  Services  for  this  purpose. 

(c)  The  installation  responsible  for  the 
mvestigation  will  be  free  to  request 
appropriate  assistance  from  any  other 
installation  within  the  DOD  to  the  end 
that  a  reliable  and  complete 
investigation  of  the  incident  will  be 
accomplished  most  economically.  Such 
requested  assistance  may  be  for  an 
investigation  of  the  entire  incident,  or  it 
may  cover  only  part  of  the  investigation: 
for  example,  it  may  be  a  statement  from 
one  witness.  Normally  such  requests 
will  be  made  of  an  installation  having 
( iaims  respotisibihty  under  the 
appropriate  departmental  regulation  and 
nearest  the  plac^  of  the  occurrence.  In 
a  case  involving  an  aircraft,  such  request 
will  normally  be  made  of  an  installation 
that  also  has  the  capability  of 
investigating  air  acr:idents  giving  due 
regard  to  the  type  of  aircraft. 

\d)  The  investigation  will  be  made  in 
accordance  with  the  regulations  of  the 
department  of  which  the  installation  is 
a  part  Also,  information  will  be 
obtained  as  to  whether  the  claimant  is 
a  merr.ber  of  a  foreign  force  or  civilian 
component,  or  dependent  of  such  a 
member  or  employee.  If  so.  the 
following  will  be  listed:  (1)  Any  benefits 
the  claimant  may  be  entitled  to  from  his 
or  her  own  government  whether  he  or 
she  has  applied,  or  intends  to  apply,  for 
such  benefits. 

(2)  The  value  of  any  benefits  to  which 
the  claimant  may  be  entitled,  which  he 
or  she  may  bav-e  received,  or  both. 

(e)  The  investigating  officer  will 
arrange  with  the  commanding  officer  of 
the  foreign  unit  to  which  a  mem.ber  of 
a  foreign  force  or  civilian  component  is 
assigned,  or  the  immediate  superior  of 
such  member,  to  obtain  from  such 
member  the  pertinent  information  and 
required  reports.  If  the  member  is 
assigned  or  attached  to  a  United  States 
organization  or  installation,  information 
and  reports  will  be  obtained  in 
accordance  with  the  procedure 
applicable  to  United  States  personnel. 

(fl  Notwithstanding  the  provisions  of 
department  regulations,  a  copy  of  the 
repor*  of  investigation  will  be  forwarded 
to  the  Commander.  US.^RCS 
immediately  upon  completion. 

§S36.110    Claims  procedures. 

(a I  Plarc  and  fi/n^  nf  filing  A  claim 
should  be  filed  with  the  commanding 
officer  of  the  United  States  military 
installation  nearest  the  place  where  the 


incident  occurred,  but  may  be  filed  at 
any  other  such  installation,  within  two 
years  of  its  accrual.  Immediately  upon 
receipt,  a  copy  will  be  forwarded  to 
Commander,  USARCS.  The  claim  and 
supporting  documents  will  conform  to 
the  regulations  of  the  department  of 
which  the  place  of  filing  is  a  part. 
Claims  filed  with  a  sending  State  official 
within  2  years  of  their  accrual  will  be 
accepted  as  timely  if  received  by  a  U.S. 
claims  ofilce  (§  536.5)  before  the  passage 
of  a  total  of  2V-  years  from  the  date  of 
accrual. 

(b)  Processing  of  claims.  A  claim 
normally  will  be  processed  by  the 
installation  that  first  investigated  the 
incident  from  which  it  arose  in 
accordance  with  the  pertinent 
departmental  regulations.  The 
commanding  officer  of  an  installation 
with  which  a  claim  is  filed  may  by 
direct  communication  ascertain  whether 
the  incident  from  which  it  arose  was 
investigated  by  another  installation, 
and.  if  so,  may  transmit  the  claim  for 
further  processing  to  that  installation. 
Upon  completion  of  investigation,  the 
claim  file  will  be  forwarded  to  the 
Commander,  USARCS. 

(c)  Official  duty  claims.  Pursuant  to 
10  U.S.C.  2734b.  claims  generated  by 
the  sending  State  personnel,  while 
engaged  in  the  performance  of  official 
duties,  are  settled  by  a  person 
designated  in  §  536.11 1  in  the  manner 
provided  for  claims  generated  by 
personnel  of  the  armed  forces  of  the 
United  States,  that  is.  under  the  MCA 
(subpart  C).  the  FTCA  (subpart  D)  or  the 
Arm.y  Maritime  Claims  Settlement  Act 
(subpart  H).  The  Commander,  USARCS, 
will  obtain  scope  of  employment 
determinations  from  sending  State 
officials  under  the  conditions  set  forth 
in  Article  VUI.  NATO  SOFA.  Payments 
made  are  subject  to  pro  rata 
reimbursement  by  the  sending  State 
(paragraph  5.  Article  VUI.  NATO  SOFA 
(DA  Pam  27-162.  appendix  L)). 

(d)  Exgratia  claims.  Claims  arising 
from  off-duty  activities  of  sending  State 
personnel  aie,  after  investigation, 
processing,  and  evaluation,  referred  by 
the  Commander.  USARCS  to  sending 
State  officials  for  a  determination  as  to 
whether  an  exgratia  payment  will  be 
offered  (paragraph  6.  Article  VIII,  NATO 
SOFA  (DA  Pam  27-162.  appendix  L)). 

§536.111    Settlement  authority. 

The  Commander,  USARCS.  or 
designees,  are  delegated  sole  authority 
to  settle  claims  under  this  subpart. 

§536.112    Advance  payments. 

Advance  pajTnents  in  partial 
settlement  of  meritorious  claims  to 
alleviate  immediate  hardship  are 


authorized  as  provided  in  subpart  B  of 
this  part,  advanced  payments. 

§536.113    Litigation. 

Officials  designated  by  departmental 
regulations  as  responsible  for  reporting 
the  initiation  of  legal  proceedings 
involving  their  department  will  take  the 
following  action  upon  the 
commencement  of  legal  proceedings: 

(a)  Report  the  initiation  of  the 
proceeding  by  electrical  message  to  the 
Litigation  Division,  Office  of  TJAG, 
submitting  the  information  required  by 
departmental  regulation  for  reports  of 
commencement  of  proceedings,  with  a 
copy  to  Commander,  USARCS. 

(b)  Notify  the  proper  United  States 
Attorney  and  furnish  him  or  her  with 
copies  of  all  process  and  pleadings. 

(c)  Forward  by  fastest  means  available 
to  the  Litigation  Division,  Office  of 
TJAG,  three  copies  of  all  process, 
pleadings,  and  related  papers. 

(d)  Unless  otherwise  directed  by 
TJAG,  prepare  an  investigative 
(litigation)  report  in  the  manner 
prescribed  by  departmental  regulations 
and  submit  three  copies  to  Litigation 
Division.  Office  of  the  TI.\G.  AR  27-40: 
AFR  110-3;  Navy  )AG  Manual,  chapter 
13. 

§  536.1 1 4    Assistance  to  foreign  forces. 

(a)  In  order  that  claims  cognizable 
under  this  section  will  be  treated  as 
nearly  as  possible  as  if  they  arose  from 
activities  of  United  States  personnel,  all 
possible  assistance  will  be  provided  to 
commanding  officers  of  foreign  units 
and  to  members  thereof 

(b)  The  commanding  officer  of  an 
installation  at  which  a  foreign  unit  is 
stationed  will  furnish  to  the 
commanding  officer  of  the  foreign  unit 
copies  of  regulations  and  forms  relating 
to  claims,  and.  when  applicable,  will 
provide  instructions  for  the  members  of 
the  unit  with  respect  to  the  pertinent 
State  laws  and  reporting  of  accidents. 

(c)  The  commanding  officer  of  an 
installation  to  whom  a  request  for 
information  or  assistance  is  made  by 
foreign  personnel  or  to  whom  a  report 
of  an  incident  is  made  will  provide,  to 
the  e.xtent  permitted  by  security 
regulations,  the  requested  information 
or  assistance. 

(d)  When  circumstances  permit, 
assistance  in  meeting  local  requirements 
will  be  rendered  to  the  foreign 
personnel  involved  at  the  scene  of  an 
incident  by  the  commanding  officer  of 
the  installation  to  which  the  incident 
was  reported.  The  commanding  officer 
of  an  installation  at  which  a  foreign  unit 
is  stationed  should  request  that  local 
law  enforcement  agencies  follow 
procedures  applicable  to  incidents 
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involving  military  personnel  of  the 
United  States  in  any  incident  involving 
foreign  personnel. 

Claims  Against  the  United  States 
Arising  Overseas 

§536.115    Scope. 

(a)  This  section  provides  guidance  on 
claims  against  the  United  States  which 
are  based  on  acts  of  our  soldiers  or 
employees  within  the  scope  of  their 
employment  and  which  arise  in 
countries  for  which  there  is  an 
international  agreement  requiring  a 
foreign  government  (i.e..  receiving  state) 
to  adjudicate  and  pay  the  claims  subject 
to  partial  reimbursement  by  the  United 
States. 

(b)  Claims  by  foreign  inhabitants 
based  on  acts  of  members  of  our  forces 
which  are  outside  the  scope  of  their 
official  duties  may  be  payable  under  the 
Foreign  Claims  Act  (chapter  10)  but  are 
usually  not  adjudicated  by  receiving 
states  under  most  international 
agreements.  These  non-scope  claims 
will  be  processed  under  the  provisions 
of  subpart ). 

§536.116    Claims  procedures. 

(a)  Claims  provisions  in  Status  of 
Forces  Agreements  providing  for 
receiving  state  adjudication  have  been 
held  to  be  the  exclusive  remedy  for 
claims  against  the  United  States, 
preempting  any  remedy  that  would 
otherwise  be  available  under  other 
United  States  claims  statutes,  such  as 
the  Foreign  Claims  Act  or  the  Public 
Vessels  Act  [Aaskov  v.  Aldridge,  695  F. 
Supp.  595  (D.D.C.  1988)). 

(d)  SOFA  provisions  for  receiving 
state  adjudication  of  claims  against  the 
United  States  usually  refer  to  claims  by 
"third  parties"  against  members  of  the 
force  or  civilian  component.  This 
clearly  includes  claims  by  tourists  or 
business  travelers  from  the  United 
States  as  well  as  inhabitants  of  foreign 
countries.  Depending  on  how  the 
receiving  state  interprets  the  class  of 
proper  claimants  under  the  SOFA 
claims  provisions,  the  receiving  state 
may  also  adjudicate  claims  by 
dependents  of  our  forces.  Chiefs  of 
command  claims  services  responsible 
for  claims  arising  in  countries  with 
SOFA  or  other  treaty  provisions 
requiring  adjudication  of  claims  against 
the  United  States  by  a  receiving  state 
will  ensure  their  tort  claims  personnel 
are  aware  of  the  receiving  state's  policy 
on  the  issue  of  who  are  proper  claimants 
under  the  treaty  provisions. 

(c)  Where  SOFA  provisions  provide 
for  receiving  state  adjudication  of 
claims,  the  time  limit  for  filing  such 
claims  is  oiten  substantially  less  than 
the  two  years  that  would  otherwise  be 


allowed  under  the  FCA  or  MCA.  For 
example,  the  Defense  Cost  Office  in 
Germany  requires  that  a  claim  be  filed 
vs-ithin  90  days  of  the  date  it  accrues. 
Command  claims  services  will  ensure 
that  all  claims  personnel  in  their  area  of 
responsibility:  (1)  Receive  annual 
training  on  the  receiving  state's  claims 
procedures,  to  include  the  applicable 
time  limits,  procedures  and  location  of 
the  appropriate  receiving  state  claims 
office  or  agency; 

(2)  Screen  all  new  claims  and 
inquiries  about  claims  to  identify 
claimants  who  must  file  with  the 
receiving  state; 

(3)  Ensure  that  all  such  claimants  are 
informed  of  this  requirement  and  the 
applicable  time  limit. 

(d)  All  foreign  inhabitants  who  have 
claims  against  the  United  States  which 
are  the  responsibility  of  the  receiving 
state  (i.e.,  based  on  acts  within  scope  of 
duties  of  employees  or  members  of  U.S. 
forces  and  not  otherwise  excluded  by 
the  treaty)  will  be  required  to  file  the 
claim  with  the  appropriate  receiving 
state  office.  Those  U.  S.  inhabitants 
whose  claims  would  otherwise  be 
cognizable  under  the  Military  Claims 
Act  (chapter  3)  and  who  are  deemed  by 
the  receiving  state  to  be  proper 
claimants  under  the  SOFA  claims 
provisions  must  also  file  with  the 
receiving  state.  However,  if  they  fail  to 
do  so.  their  claim  may  be  considered 
under  subpart  C,  for  good  cause,  with 
the  permission  of  the  Commander, 
USARCS.  Qaims  for  which  a  foreign 
country  is  responsible  under  a  SOFA  or 
similar  agreement  will  not  be  paid 
under  subpart  J  or  subpart  C  without 
prior  approval  of  the  Commander. 
USARCS  or  the  senior  JA  in  country 
(§536.52(a)(3)  and  536.152(c)). 

(e)  A  claim  filed  and  adjudicated  by 
a  receiving  state  under  a  SOFA  or  other 
intematicr.al  agreement  claims 
provision  may  he  considered  under 
other  claims  provisions  of  this 
regulation  only  if  the  receiving  state 
denied  the  claim  on  the  basis  that  it  was 
not  cognizable  under  the  treaty  or 
agreement  provisions.  Where  a  claimant 
has  filed  a  claim  with  a  receiving  state 
and  received  payment,  such  pa>-ment 
will  be  the  claimant's  final  and 
exclusive  remedy  against  the  United 
States.  If  the  claim  is  denied  on  the 
merits  by  the  receiving  state,  that  action 
will  also  be  the  claimant's  final  and 
conclusive  remedy  against  the  United 
States. 

§536.117    Responsibilities. 

(a)  The  Commander.  USARCS,  is 
responsible  for — 

(1)  Providing  policy  guidance  to 
command  claims  services  concerning 


SOFA  or  other  treaty  reimbursement 
programs  implementing  10  U.S.C. 
2734a. 

(2)  Monitoring  the  reimbursement 
system  to  ensure  that  programs  are  in 
place  for  the  proper  verification  and 
certification  of  reimbursement  claims. 

(3)  Monitoring  funds  expended  for 
reimbursements  to  foreign  governments. 

(b)  Command  claims  services  within 
whose  jurisdiction  SOFA  or  other  treaty 
provisions  providing  for  a  claims 
reimbursement  system  are  in  force  and 
where  DA  has  been  assigned  single- 
service  responsibility  for  the  foreign 
country  seeking  reimbursement  (see 
§  536.159)  are  responsible  for — 

(1)  Establishing  a  program  for  the 
verification,  certification,  and 
reimbursement  of  claims.  A  copy  of  the 
procedures  implementing  the  program 
will  be  provided  to  the  Commander. 
USARCS. 

(2)  Providing  the  Commander, 
USARCS,  with  budget  estimates  or 
reimbursements  in  addition  to  the 
reports  required  by  §  536.242. 

(3)  Providing  the  Commander. 
USARCS,  with  statistical  information 
each  month  in  which  payments  are 
made  as  to  the  number  of  individual 
claims  reimbursed,  the  total  amount 
paid  by  the  foreign  government,  and  the 
total  amount  reimbursed  by  the  United 
States. 

(4)  Providing  the  Commander. 
USARCS,  with  a  quarterly  report 
showing  total  reimbursements  paid 
during  the  quarter  for  maneuver  damage 
and  tort  claims  (broken  out  by  major 
categories  of  damage  as  determined  by 
the  Commander,  USARCS)  and  an 
update  on  major  issues  or  activities  that 
could  impact  on  the  operation  or 
funding  of  the  reimbursement  system. 

§536.118    Reimbursements  for 
nonappropriated  funds. 

(a)  Reimbursements  for  claims 
generated  by  the  operations  of 
nonappropriated  fund  activities  will  be 
paid  using  nonappropriated  funds 
(NAF)  (see  subpart  L). 

(b)  Command  claims  services  will 
provide  the  Commander,  USARCS.  with 
statistical  information  each  month,  if 
appropriate,  as  to  the  number  of  NAF 
claims  processed  and  the  amounts  to  be 
reimbursed  by  NAFs. 

§536.119    Reimbursement  for  Coast  Guard 
activities. 

Upon  request  of  the  Secretary  of 
Transportation,  or  designee,  any 
pajTnents  made  relating  to  Coast  Guard- 
generated  claims  covered  by  10  U.S.C. 
2734a(c)  may  be  reimbursed  or  paid  to 
the  foreign  government  concerned  by  a 
command  claims  service  out  of  its 
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reimbursement  expenditure  allowance, 
subject  to  reimbursement  from  the 
Department  of  Transportation  (10  U.S.C. 
1734a(d)). 

Subpart  H — Maritime  Claims 
General 

§536.120    Statutory  authority. 

Administrative  settlement  or 
compromise  of  admiralty  and  maritime 
claims  in  favor  of  and  against  the  United 
States  by  the  Secretary-  of  the  Army,  or 
designee,  is  authonzed  by  the  Army 
Maritime  Claims  Settlement  Act  (10 
U.S.C.  4801-04.  4806.  as  amended). 

§536.121     Related  statutes. 

The  .\rmy  Maritime  Claims 
Settlement  Act  is  supplemented  by  the 
following  statutes  under  which  suits  in 
admiralty  may  be  brought:  The  Suits  in 
Admiralty  Act  (46  U.S.C.  741-752);  the 
Public  Vessels  Act  (46  U.S.C.  781-790); 
an  act  Extending  the  Admiralty  and 
MariUme  Jurisdiction  (46  U.S.C.  740). 
Similar  maritime  claims  settlement 
authority  is  exercised  by  the  Department 
of  the  Navy  under  10  U.S.C.  7365  and 
7621-23  and  by  the  Department  of  the 
Air  Force  under  10  U.S.C.  9801-04  and 
9806. 

Claims  Against  the  United  States 

§536.122    Scope. 

Title  10,  United  States  Code,  section 
4802,  provides  for  the  settlement  or 
compromi.-^e  of  claims  for — 

(a)  Damage  caused  by  a  vessel  of.  or 
in  the  service  of,  the  D.\  or  by  other 
property  under  the  jurisdiction  of  the 
DA: 

fb)  Compensation  for  towage  and 
salvage  service,  including  contract 
salvage,  rendered  to  a  vessel  of.  or  in  the 
service  of,  the  DA  or  to  other  property 
under  the  jurisdiction  of  the  DA;  or 

(c)  Damage  caused  by  a  maritime  tort 
committed  by  any  agent  or  employee  of 
the  DA  or  by  property  under  the 
jurisdiction  of  the  DA. 

§536,123    Claims  exceeding  $500,000. 

Claims  against  the  United  States 
settled  or  compromised  in  a  net  amount 
e.xceeding  $500,000  arc  not  payable 
hereunder,  but  will  be  investigated  and 
processed  under  this  section  and.  if 
approved  by  the  Secretary'  of  the  Army. 
will  be  certified  to  Congress. 

§536  12-1    Claims  not  payable. 

A  claim  is  not  allowable  under  this 
section  that — 

(a)  Is  for  damage  to,  or  loss  or 
destruction  of  property,  or  for  personal 
injury  or  death,  resulting  directly  or 
indirectly  from  action  by  the  enemy,  or 
hy  U.S.  Armed  Forces  engaged  in  armed 


conflict,  or  in  immediate  preparation  for 
impending  armed  conflict. 

(b)  Is  for  the  personal  injury  or  death 
of  a  member  of  the  Armed  Forces  of  the 
United  States  or  a  civilian  employee 
incurred  incident  to  his  or  her  service. 

(c)  Is  for  the  personal  injury  or  death 
of  a  Government  employee  for  whom 
benefits  are  provided  by  the  FECA  (5 
U.S.C.  8101-8150). 

(d)  Is  for  the  personal  injury  or  death 
of  an  employee,  including 
nonappropriated  fund  employees,  for 
whom  benefits  are  provided  by  the 
Longshoremen's  and  Harbor  VVorkers' 
Compensation  Act  (33  U.S.C.  901). 

(e)  Has  been  made  the  subject  of  a  suit 
by  or  against  the  United  States,  except 
as  provided  in  §  536.127(b). 

(0  Arises  in  a  foreign  country  and  was 
considered  by  the  authorities  of  a 
foreign  country  and  final  action  taken 
thereon  under  Article  VIII  of  the  NATO 
SOFA.  Article  XVIII  of  the  Japanese 
Administrative  Agreement,  or  other 
similar  treaty  or  agreement,  if 
reasonable  disposition  was  made  of  the 
claim. 

(g)  Is  based  upon  the  exercise  or 
performance  or  the  failure  to  exercise  or 
to  perform  a  discretionary  function  or 
duty  whether  or  not  the  discretion  is 
abused,  provided  that  the  United  States 
Court  of  Appeals  for  the  jurisdiction  in 
which  the  claim  arises  has  not 
specifically  refused  to  incorporate  tlie 
discretionary  function  exception  into 
the  Suits  in  Admiralty  Act  (e.g.  United 
States  Court  of  Appeals  for  the  Fourth 
Circuit). 

(h)  Is  presented  by  a  citizen  or 
government  agency,  or  a  corporation 
controlled  by  a  citizen  or  government 
agency,  of  a  country  at  war  or  engaged 
in  armed  conflict  with  the  United 
States,  or  any  country  allied  with  such 
enemy  country  unless  the  appropriate 
settlement  authority  determines  that  the 
claimant  is,  and,  at  the  time  of  the 
incident,  was  friendly  to  the  United 
States. 

§  536. 1 25    Claims  under  other  laws  and 
regulations. 

(a)  Claims  of  DA  personnel  and 
civilian  employees  of  DOD  including 
military  and  civihan  officers  and  crews 
of  Army  vessels,  for  damage  to  or  loss 
of  personal  property  occurring  incident 
to  their  service  will  be  processed  under 
the  provisions  of  subpart  K. 

(b)  Claims  that  are  within  the  scope  of 
this  section  and  also  witliin  the  scope  of 
subpart  J  may  be  processed  under 
subpart  J  when  specific  authority  to  do 
so  has  been  obtained  from  the 
Commander,  USARCS.  The  request  for 
such  authority  should  be  accompanied 
by  a  copy  of  the  report  of  the  incident 


by  the  Marine  Casualty  Investigating 
Officer,  or  other  claims  investigator. 

§536.126    Subrogation. 

(a)  .An  insurer  will  be  recognized  as  a 
claimant  under  this  section  to  the  extent 
that  it  has  become  subrogated  by 
payment  to.  or  on  behalf  of.  its  assured, 
pursuant  to  a  contract  of  insurance  in 
force  at  the  time  of  the  incident  from 
which  the  claim  arose.  An  insurer  and 
its  assured  may  file  a  claim  either 
jointly  or  separately.  Joint  claims  will  be 
asserted  in  the  names  of,  and  must  be 
signed  by,  or  on  behalf  of.  all  parties; 
payment  then  will  be  made  jointly.  If 
separate  claims  are  filed,  payment  to 
each  party  will  be  limited  to  the  extent 
of  such  party's  undisputed  interest. 

(b)  For  the  purpose  of  determining 
authority  to  settle  or  compromise  a 
claim,  the  payable  interests  of  an  insurer 
(or  assurers)  and  the  assured  represent 
merely  separable  interests,  which 
interests  in  the  aggregate  must  not 
exceed  the  amount  authorized  for 
administrative  settlement  or 
compromise. 

(c)  The  policies  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
with  respect  to  subrogation  arising  from 
insurance  contracts  are  applicable  to  all 
other  types  of  subrogation. 

§  536.127    Limitation  of  settlement 

(a)  The  period  of  effecting  an 
administrative  settlement  under  the 
Army  Maritime  Claims  Settlement  Act 
is  subject  to  the  same  limitation  a^  that 
for  beginning  an  action  under  the  Suits 
in  Adniiralty  Act;  that  is,  a  2-year  period 
from  the  date  the  cause  of  tlie  action 
accrued.  The  claimant  must  have  agreed 
to  accept  the  settlement,  and  it  must  be 
approved  for  payment  by  the  Secretary 
of  the  Army,  or  other  approval 
authority,  prior  to  the  end  of  such 
period.  The  presentation  of  a  claim,  or 
its  consideration  by  the  DA,  neither 
waives  nor  extends  the  2-year  limitation 
period  and  the  claimant  should  be  so 
informed  in  accordance  with  paragraph 
(c),  of  this  section. 

(b)  In  the  event  that  an  action  has 
been  filed  in  a  U.S.  district  court  before 
the  end  of  the  2-year  statutory  period, 
an  administrative  settlement  may  be 
negotiated  by  the  Commander,  USARCS 
with  the  claimant,  even  though  the  2- 
year  period  has  elapsed  since  the  cause 
of  action  accrued,  provided  the  claimant 
obtains  the  written  consent  of  the 
appropriate  office  of  the  Department  of 
Justice  charged  with  the  defense  of  the 
complaint.  PajTnent  may  be  made  upon 
dismissal  of  the  complaint. 

(c)  When  a  claim  under  this  section, 
notice  of  damage,  invitation  to  a  damage 
survey,  or  other  written  document 
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indicating  an  intention  to  hold  the 
United  States  liable  is  received,  the 
receiving  installation,  office,  or  person, 
will  immediately  forward  such 
document  to  the  Commander,  USARCS. 
The  USARCS  claims  office  receiving 
notice  of  the  claim  will  promptly  advise 
the  claimant  or  potential  claimant  in 
writing  of  the  comprehensive 
application  of  the  time  limit. 

(d)  Where  a  claim  under  this  section 
for  $25,000  or  less  is  presented  to  a 
Corps  of  Engineers  or  other  designated 
area  claims  office  (see  §§  536.1 28(c)) 
and  536.132(c)  and  thus  may  be 
appropriate  for  action  by  that  office 
pursuant  to  the  delegation  of  authority 
set  forth  in  §  536.128,  the  receiving 
Corps  of  Engineer  office  will  promptly 
advise  the  claimant  in  writing  of  the 
comprehensive  application  of  the  time 
limit  on  the  Army's  authority  to  settle 
the  claim  as  well  as  the  fact  that  the 
claim  does  not  toU  the  statute  of 
limitations  for  filing  suit.  (See 

§  536.21(b).) 

(e)  Claimants  are  not  required  to  file 
an  administrative  claim  six  months 
prior  to  fihng  suit  except  for  those 
claims  where  maritime  jurisdiction  is 
based  on  the  Act  Extending  the 
Admiralty  and  Maritime  Jurisdiction  (46 
U.S.C.  740)  (i.e.  damage  or  injury  on 
land  resulting  from  an  act  on  navigable 
waters).  However,  even  in  those  cases, 
the  filing  of  an  administrative  claim 
does  not  toll  the  two  year  statutory  limit 
for  filing  suit  nor  extend  the  au'hority 
of  the  Army  to  settle  a  claim.  Any  such 
claim  filed  within  six  m.onths  of  the 
running  of  the  statute  of  limitations 
should  be  brought  to  the  attention  of 
USARCS  immediately  and  every 
reasonable  effor^  should  be  made  to 
complete  final  agency  action  before  the 
running  of  the  two  year  limit. 

(f)  Limitation  of  liability.  Under  the 
provisions  of  the  Limitation  of 
Shipowners'  Liability  Act,  46  U.S.C. 
181-188.  the  United  States  may  be  able, 
in  cases  alleging  injury  or  loss  due  to 
negligent  operation  of  a  vessel,  to  limit 
our  liability  to  the  value  of  the  vessel 
after  the  accident.  To  take  advantage  of 
this  law,  the  United  States  must  file  an 
action  in  federal  district  court  within  six 
months  of  receiving  written  notice  of  a 
claim.  Therefore,  USARCS  must  be 
notified  within  10  workdays  of  the 
receipt  of  any  maritime  claim  arising  in 
the  United  States  or  on  the  high  seas  out 
of  the  operation  of  an  Army  vessel,  to 
include  pleasure  craft  owned  by  the 
United  States.  The  Claims  Service  v.ill 
coordinate  with  Litigation  Division, 
OTJAG  or  the  Chief  Counsel,  COE  and 
the  Department  of  Justice  on  whether  a 
limitation  of  liability  action  will  be 
filed. 


§536.128    Approval  authority. 

(a)  The  Secretary  of  the  Army,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  of 
the  Secretary  or  the  designee  of  the 
Secretary  may  approve  any  settlement 
or  compromise  of  a  claim  under  this 
chapter  subject  only  to  the  statutory 
limits  (presently  $500,000). 

(b)  TJAG.  TAJAG  and  the 
Commander.  USARCS  or  his  designee 
within  USARCS  are  delegated  authority 
to  settle  ( i.e.  deny  or  approve  payment 
in  full  or  in  part)  any  claim  under  this 
chapter  regardless  of  the  amount 
claimed,  provided  that  any  amount 
awarded  does  not  exceed  $100,000  and 
that  the  claimant  signs  an  appropriate 
settlement  agreement. 

(c)  Chiefs  of  command  claims 
services,  heads  of  Corps  of  Engineers 
area  claims  offices  and  heads  of  other 
area  claims  offices  designated  by  the 
Commander,  USARCS,  are  delegated 
authority  to  deny  claims  under  this 
chapter  presented  in  an  amount  not 
exceeding  $25,000.  They  may  also  pay 
in  full  or  compromise  any  claim  where 
the  amount  to  be  paid  does  not  exceed 
$25,000,  provided  the  claimant  is 
willing  to  accept  the  paj-ment  and 
executes  an  appropriate  settlement 
agreement. 

(d)  Only  the  authorities  designated  in 
paragraph  a.  above  may  deny  or  make  a 
final  offer  on  a  claim  demanding  more 
than  $25,000  If  a  claim  cannot  be 
settled  within  the  authority  of  the  head 
of  an  area  claims  onice  or  the  chief  of 

a  command  claims  ser\'ice  responsible 
for  investigating  a  claim,  it  will  be 
forwarded  to  USARCS  through 
appropriate  channels  with  a  claims 
memorandum  of  opinion  recommending 
disposition. 

(e)  Meritorious  claims  arising  from 
civil  works  activities  of  the  Corps  of 
Engineers  will  be  paid  from  Corps  of 
Engineers  funds. 

Claims  in  Favor  of  the  United  States 

§536.129    Scope. 

(a)  Title  10,  United  States  Code, 
section  4803.  provides  for  agency 
settlement  or  compromise  of  claims  for 
damage  to — 

(1)  DA  accountable  properties  of  a 
kind  that  are  within  the  admiralty 
jurisdiction  of  a  district  court  of  the 
United  Slates. 

(2)  Claims  for  damage  caused  by  a 
vessel  or  floating  object  to  property 
under  the  jurisdiction  of  the  DA  or 
property  for  which  the  DA  has  assumed 
an  obligation  to  respond  in  damages, 
where  the  net  amount  payable  to  the 
United  States  does  not  exceed  $500,000. 

(b)  Title  10,  United  States  Code, 
section  4804,  provides  for  the  settlement 


of  compromise  of  claims  in  any  amount 
foj^aalvage  services  (including  contract 
salvage  and  towage)  performed  by  the 
DA.  Claims  for  salvage  services  are 
based  upon  labor  costs,  per  diem  rates 
for  the  use  of  salvage  vessels  and  other 
equipment,  and  upon  repair  or 
replacement  costs  of  materials  and 
equipment  damaged  or  lost  during  the 
salvage  operation.  The  sum  claimed  is 
intended  to  compensate  the  United 
States  for  operational  costs  only, 
reserving,  however,  the  right  of  the 
Government  to  assert  a  claim  on  a 
salvage  bonus  basis  in  accordance  with 
commercial  practice,  in  appropriate 
cases. 

(c)  The  United  States  has  three  years 
from  the  date  a  maritime  claim  accrues 
under  this  section  to  file  suit  against  the 
responsible  parties.  The  Army's 
authority  to  settle  or  compromise  a  suit 
under  this  section  terminates  when  the 
statute  of  limitations  has  run.  Efforts  to 
compromise  a  claim  under  this  section 
should  not  extend  more  than  two  years 
past  the  date  the  claim  accrues  unless  it 
is  clear  that  an  administrative 
settlement  is  hkely.  As  a  general  rule, 
affirmative  claims  which  are  likely  to  be 
resolved  through  litigation  should  be 
referred  to  the  Department  of  Justice 
within  two  years  of  the  date  the  claims 
accrue. 

§536.130    Claims  exceeding  $500,000. 

Maritime  claims  in  favor  of  the  United 
States,  except  claims  for  salvage 
services,  may  not  be  settled  or 
compromised  under  this  section  at  a  net 
amount  exceeding  $500,000  payable  to 
the  United  States.  However,  all  such 
claims  otherwise  within  the  scope  of 
this  section  will  be  investigated  in 
accordance  with  the  procedures  in 
subpart  B  and  reported  to  the 
Commander,  USARCS.  The 
Commander,  USARCS  will  forward  the 
claim  to  the  Secretary  of  the  Anny,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  of 
the  Secretary  or  other  designee  of  the 
Secretary  who  will  then  certify  it  to 
Congress. 

§536.131     CJvil  works  activities. 

Rights  of  the  United  States  to  fines, 
penalties  forfeitures,  or  other  special 
remedies  in  connection  with  the 
protection  of  navigable  waters,  the 
control  and  improvement  of  rivers  and 
harbors,  flood  control,  and  other 
functions  of  the  Corps  of  Engineers 
involving  civil  works  activities  are  not 
dealt  with  in  this  section.  However, 
claims  for  money  damages  that  are  civil 
in  nature,  arising  out  of  civil  works 
activities  of  the  Corps  of  Engineers  and 
otherwise  under  this  section,  for  which 
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an  adequate  remedy  is  not  available  to 
the  COE,  may  be  processed  under  this 
section. 

§  536.1 32    Delegation  of  authority. 

(a)  The  Secretary  of  the  Army,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  of 
the  Secretary  or  other  designee  of  the 
Secretary  may  compromise  an 
affirmative  claim  by  the  United  States 
under  this  subpart  subject  only  to  the 
statutory  limit  (presently  $500,000)  on 
the  amount  to  b**  received  (10  U.S.C. 
4303(a)i2)). 

(b)  TJAG,  TA)AG  and  the 
Commander.  USARCS  or  his  designee 
within  USARCS  may  settle,  or 
compromise,  and  receive  payment  on  a 
claim  by  the  United  States  under  this 
subpart  if  the  amount  to  be  received 
does  not  exceed  SlOO.OOO.  They  may 
also  terminate  collection  of  claims  for 
the  convenience  of  the  government  in 
accordance  with  the  standards  specified 
by  the  Department  of  Justice  (see  4  CFR 
parts  103  and  104),  regardless  of  the 
amxjunt  claimed. 

(c)  Chiefs  of  command  claims 
services,  the  Chief  Counsel,  Corps  of 
Engineers,  heads  of  Corps  of  Engineers 
area  claims  offices,  and  heads  of  other 
area  claims  offices  designated  by  the 
Commander.  USARCS  may  receive 
payment  in  full  or  compromise  any 
claim  bv  the  United  States  under  this 
subpart  provided:  (1)  The  amount  of  the 
government's  claim  does  not  exceed 
$100,000,  and 

(2)  The  amount  to  be  received  does 
not  exceed  S25.000.  The  authority 
delegated  in  this  paragraph  to  Corps  of 
Engineers  claims  offices  is  subject  to 
such  limitations  as  may  be  imposed  by 
the  Chief  Counsel,  Corps  of  Engineers. 

(d)  The  head  of  any  claim  office  may 
assert  and  receive  paj-ment  for  the  full 
amount  of  a  claim  not  exceeding 
SlOO.OOO  by  the  United  States  under 
this  subpart. 

§536.133    Demands. 

(a)  It  is  essential  that  demands  for,' 
payment  or  notice  of  intention  to  mfke 
such  demands  be  made  as  soon  as 
possible  following  receipt  of 
information  of  damage  to  Army  property 
w  here  legal  liability  to  respond  is 
present  or  possibly  present.  Except  in 
cases  falling  under  §  536.132fb),  copies 
of  the  initial  demand/notice  of  intention 
to  make  demand  letters,  as  well  as 
copies  of  subsequent  correspondence 
will  be  promptly  provided  to  the 
Commander.  USARCS,  who  wall 
monitor  the  progress  of  such  claims. 

(b)  Where,  in  response  to  any  demand 
made  by  a  field  claims  office,  a 
respondent  denies  liability,  fails  to 


respond  within  a  reasonable  period,  or 
offers  a  compromise  settlement,  the  file 
will  be  promptly  forwarded  to  the 
Commander,  USARCS,  except  in  cases 
where  proposed  compromise  settlement 
is  deemed  acceptable  and  the  claim  is 
otherwise  within  the  authority 
delegated  in  §  536.132(b). 

Investigations  and  Reports 

§536.134    Procedure. 

Claims  under  this  subpart  will  be 
investigated  and  reported  in  accordance 
with  subpart  B  of  this  part,  AR  55-19  or 
othpr  applicable  regulations. 

§536.135    Reports. 

A  copy  of  the  report  of  a  marine 
casualty  investigation  disclosing  the 
basis  for  a  claim  under  section  II  or  III 
of  this  chapter  will  be  furnished  to  the 
Commander,  USARCS  within  60  days 
after  the  day  on  which  the  marine 
casualty  occurred  or  after  notice  of  such 
casualty.  An  interim  report  will  be 
forwarded  if  the  investigation  has  not 
been  completed  within  the  60-day 
period.  The  report  will  contain  original 
signed  statements  of  all  witnesses  and 
other  original  documentary  evidence  to 
the  extent  practicable. 

§  536. 1 38    Form  of  claim. 

(a)  A  demand  letter  may  initiate  a 
claim.  Formalization  of  a  claim  may  be 
accomplished  at  any  time  before 
consummation  of  the  settlement  or 
compromise.  It  is  preferable  that  claims 
under  section  II  of  this  chapter  be 
submitted  on  SF  95;  however,  the 
submission  of  a  special  form,  in  view  of 
commercial  practice,  is  not  required. 
The  reporting  of  a  maritime  casualty 
under  §  536.135  will  not  be  deferred  in 
anticipation  of  the  receipt  of  a  claim. 

fb)  Claims  of  foreign  nationals  will  be 
stated  in  the  currency  of  the  country  in 
which  the  casualty  occurred,  or  in  the 
currency  of  the  nationality  of  the 
claimant  if  other  than  the  country  of  the 
casualty. 

Subpart  I — Claims  Under  Article  139, 
Uniform  Code  of  Military  Justice 

§  536.137    Statutory  authority. 

The  authority  for  this  subpart  is 
Article  139,  UCMJ  (10  U.S.C.  939), 
which  provides  for  redress  for  property 
willfully  damaged  or  destroyed,  or 
wTongfully  taken,  by  members  of  the 
armed  forces  of  the  United  States. 

§536.138     Purpose.^ 

This  subpart  sets  forth  the  standards 
to  be  applied  and  the  procedures  to  be 
followed  in  the  processing  of  claims  for 
damage,  loss,  or  destruction  of  property 
owned  by  or  in  the  lawful  possession  of 


an  individual  whether  civilian  or 
military,  a  business,  a  charity,  or  a  State 
or  locaJ  government,  where  the  property 
was  WTongfully  taken  or  willfully 
damaged  by  military  members  of  D.-\. 
Claims  cognizable  under  other  claims 
statutes  may  be  processed  under  this 
subpart. 

§535.139    Effect  of  disciplinary  action. 

Administrative  action  under  .\rticle 
139  and  this  subpart  is  entirely  separate 
and  distinct  from  disciplinary  action 
taken  under  other  sections  of  the  UCMJ 
or  other  administrative  actions.  Because 
action  under  Article  139  and  this 
chapter  requires  independent  findings 
on  issues  other  than  guilt  or  innocence, 
the  mere  fact  that  a  soldier  was 
convicted  or  acquitted  of  charges  is  not 
dispositive  of  a  claim  under  Article  139. 

§536.140    Claims  cognizable. 

Claims  cognizable  under  Article  139, 
UCMJ,  are  limited  to— 

(a)  Claims  for  property  willfully 
damaged.  Willful  damage  is  damage 
which  is  inflicted  intentionally, 
knowingly,  and  p'orposefully  without 
justifiable  excuse,  as  distinguished  from 
damage  caused  inadvertently  or 
thoughtlessly  through  simple  or  gross 
negligence.  Damage,  loss,  or  destruction 
of  property  caused  by  riotous,  violent, 
or  disorderly  acts,  or  by  acts  of 
depredation,  or  through  conduct 
showing  reckless  or  wanton  disregard  of 
the  property  rights  of  others  may  be 
considered  willful  damage. 

(b)  Claims  for  property  wrongfully 
taken.  A  wTongful  taking  is  any 
unauthorized  tak.ing  or  withholding  of 
property,  not  involving  the  breach  of  a 
fiduciary  or  contractual  relationship, 
with  the  intent  to  temporarily  or 
permanently  deprive  the  owner  or 
person  lawfully  in  possession  of  the 
property.  Damage,  loss,  or  destruction  of 
property  through  larceny,  forgery, 
embezzlement  fraud,  misappropriation, 
or  similar  offense  may  be  considered 
wrongful  taking. 

§  536.141    Claims  not  cognizable. 

Claims  not  cognizable  under  this 
subpart  and  Article  139  include — 

(a)  Claims  resulting  from  negligent 
acts. 

(b)  Claims  for  personal  injury  or 
death. 

(c)  Claims  resulting  from  acts  or 
omissions  of  military  personnel  acting 
within  the  scope  of  their  employment. 

(d)  Claims  resulting  from  the  conduct 
of  Reserve  component  personnel  who 
are  not  subject  to  the  UCMJ  at  the  time 
of  the  offense. 

(e)  Subrogated  claims,  including 
claims  by  insurers. 
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§536.142    Limitations  on  assessments. 

(a)  Time  Limitations.  To  be 
considered,  a  claim  must  be  submitted 
within  90  days  of  the  incident  out  of 
which  the  claim  arose,  unless  the 
special  court-martial  convening 
authority  (SPCJvlCA)  acting  on  the  claim 
determines  that  good  cause  has  been 
shown  for  the  delay. 

fb)  Umitaticns  on  amount.  If  the 
General  Court-Martial  Convening 
Authority  (GCMCA).  or  designee,  acting 
on  the  claim  determines  that  an 
assessment  against  a  soldier  in  excess  of 
510,000  for  a  single  incident  is 
meritorious,  he  or  she  will  assess  the 
pay  of  that  soldier  in  the  amount  of 
SlO.OOO  and  forward  the  claim  to  the 
Commander.  USARCS  with  his  or  her 
recommendation  es  to  the  additional 
amount  that  should  be  assessed. 

(1)  A  SPCMC«k  has  authority  to 
approve  a  pay  assessment  not  to  exceed 
55,000  on  a  single  incident  and  deny  a 
claim  in  any  amount. 

(2)  A  GCMCA.  or  designee,  has 
authority  to  approve  a  pay  assessment 
in  an  amount  not  (o  exceed  $10,000  on 
a  single  incident. 

(3)  Only  the  Commander,  USARCS,  or 
designee,  has  authority  to  approve  a  pay 
assessment  in  an  amount  greater  than 
510,000  on  a  single  incident. 

(c)  Direct  damages.  Assessments  are 
limited  to  direct  damages  for  the  loss  or 
damage  to  property.  Indirect,  remote,  or 
consequential  damages  may  not  be 
considered  under  this  chapter. 

§536.143    Procedure. 

.Area  claims  offices  and  claims 
processing  offices  with  approval 
authority  are  responsible  for  publicizing 
the  Article  139  program  and 
maintaining  a  log  for  Article  139  claims 
presented  in  their  areas  (see  DA  Pam 
27-162,  paragraph  10-6).  Area  claims 
offices  and  claims  processing  offices 
with  approval  authority  are  required  to 
monitor  action  taken  on  Article  139 
claims  and  ens.ure  that  time 
requirements  are  met.  If  assessment 
action  on  a  particular  claim  will  be 
unduly  delayed,  the  office  may  consider 
the  claim  under  31  U.S.C.  3721  and 
chapter  11  of  this  regulation  if  it  is 
otherwise  cognizable  under  that 
authority.  The  office  will  counsel  the 
claimant  to  repay  any  overpajTnent  if 
the  Article  139  claim  is  later  successful 
(see  §  516.163(d)(1). 

(a)  Form  of  a  claim  and  presentment. 
.A  claim  must  be  presented  by  the 
claimant  or  his  or  her  authorized  agent 
orally  or  in  writing.  The  claim  must  be 
reduced  to  writing,  signed,  and  for  a 
definite  sum  in  U.S.  dollars  within  10 
days  after  oral  presentment.  (See 
§536.20(dMl)(i)) 


(b)  Action  upon  receipt  of  a  claim. 
Any  officer  receiving  a  claim  will 
forward  it  v\ithin  2  working  days  to  the 
SPCMCA  over  the  soldier  or  soldiers 
against  whom  the  claim  is  made.  If  the 
claim  is  made  against  soldiers  under  the 
jurisdiction  of  more  than  one  such 
convening  authority  who  are  under  the 
same  general  court-martial  convening 
authority,  the  claim  will  be  forwarded  to 
that  general  court-martial  convening 
authority,  who  will  designate  one 
SPCMCA  to  investigate  and  act  on  the 
claim  as  to  all  soldiers  involved.  If  the 
claim  is  made  against  soldiers  under  the 
jurisdiction  of  more  than  one  SPCMCA 
at  different  locations  and  not  under  the 
same  general  court-martial  convening 
authority,  the  claim  will  be  forwarded  to 
the  SPCMCA  whose  headquarters  is 
closest  to  the  situs  of  the  incident,  who 
will  investigate  and  act  on  the  claim  as 
to  all  soldiers  involved.  If  a  claim  is 
made  against  a  member  of  one  of  the 
other  Mihtar)-  Services,  the  claim  will 
be  forwarded  to  the  commander  of  the 
nearest  MACOM  of  that  Service. 

(c)  Aciion  by  the  SPCMCA.  (1)  If  the 
claim  appears  to  be  cognizable,  the 
SPCMCA  will  appoint  an  investigating 
officer  within  4  working  days  of  receipt 
of  a  claim.  The  investigator  will  use  the 
procedures  of  this  chapter 
supplemented  by  the  procedures  of  AR 
15-6,  chapter  4.  applicable  to  informal 
investigations.  The  claims  officer  of  a 
command,  if  he  or  she  is  a 
commissioned  officer,  may  be  appointed 
as  the  investigating  officer. 

(2)  If  the  claim  is  not  made  against  a 
person  who  is  a  member  of  the  armed 
forces  of  the  United  States  at  the  time 
the  claim  is  received,  or  if  the  claim 
otherw  ise  does  not  appear  to  be 
cognizable  under  A;1icle  139,  the 
SPCMCA  may  refer  it  for  legal  review 
(see  paragraph  (e)  of  this  section)  within 
4  working  days  of  receipt.  If.  after  legal 
review,  the  SPCMCA  determines  that 
the  claim  is  not  cognizable,  he  or  she 
may  take  final  action  disapproving  the 
claim  (see  paragraph  (f))  without 
appointing  an  investigating  officer. 

(d)  Action  by  the  investigating  officer. 
The  investigating  officer  will  provide 
notification  to  the  soldier  against  whom 
the  claim  is  made. 

(1)  If  the  soldier  indicates  a  desire  to 
make  voluntary  restitution,  the 
investigating  officer  may,  with  the 
convening  authority's  concurrence, 
delay  proceedings  until  the  end  of  the 
next  pay  period  to  accomplish  this.  If 
the  soldier  makes  payment  to  the 
claimant's  full  satisfaction,  the  claim 
will  be  dismissed. 

(2)  In  the  absence  of  full  restitution, 
the  investigating  officer  will  determine 
whether  the  claim  is  cognizable  and 


meritorious  under  the  provisions  of 
Article  139  and  this  chapter  and  the 
amount  to  be  assessed  each  offender. 
This  amount  will  be  reduced  by  any 
restitution  accepted  by  the  claimant 
from  an  offender  in  partial  satisfaction. 
Within  10  working  days  or  such  time  as 
the  SPCMCA  may  provide,  the 
investigating  officer  will  make  findings 
and  recommendations  and  submit  these 
to  the  SPCMCA. 

(3)  If  the  soldier  is  absent  without 
leave  so  that  he  or  she  cannot  be 
provided  with  notification,  the  Article 
139  claim  may  be  processed  in  the 
soldier's  absence.  If  an  assessment  is 
approved,  a  copy  of  the  claim  and 
memorandum  authorizing  pay 
assessment  will  be  forwarded  by 
transmittal  letter  to  the  servicing  finance 
and  accounting  office  (FAO)  for  offset 
input  against  the  soldier's  pay  account. 
In  the  event  the  soldier  is  dropped  from 
the  rolls,  the  servicing  FAO  will  forward 
the  assessment  documents  to 
Commander,  Defense  Finance  and 
Accounting  Services,  ATTN:  Military 
Pay  Operations,  Indianapohs,  Indiana 
46249. 

(e)  Legal  review.  The  SPCMCA  will 
refer  the  claim  to  the  area  claims  office 
or  claims  processing  ofBce  servicing  his 
or  her  command  to  review  for  legal 
sufficiency  and  advice.  This  will  be 
either  after  completion  of  the 
investigating  officer's  report  or 
subsequent  to  the  SPCMCA's  decision 
that  the  claim  is  clearly  not  cognizable 
(§  536.143(c)(2)).  That  office  will  himish 
within  5  working  days  or  such  time  as 
the  SPCMCA  will  provide  a  written 
opinion  as  to — 

(1)  Whether  the  claim  is  cognizable 
under  the  provisions  of  Article  139  and 
this  subpart. 

(2)  Whether  the  findings  and 
recommendations  are  supported  by 
evidence. 

(3)  Whether  there  has  been  substantial 
compliance  with  the  procedural 
requirements  of  Article  139,  this 
subpart,  and  AR  15-6. 

(4)  Whether  the  claim  is  clearly  not 
cognizable  (see  section  536-143(c)(2)) 
and  final  denial  action  can  be  taken 
without  appointing  an  investigating 
officer. 

(5)  If  the  investigator  recommends  an 
assessment  more  than  $5,000.  the  Judge 
Advocate/claims  attorney  will  forward 
the  packet  to  the  head  of  the  area  claims 
office  for  the  legal  review.  Within  5 

w  orking  days,  the  head  of  the  area 
claims  office  will  forward  the  packet. 
with  recommendations,  to  the  GCMCA 
for  approval  of  an  assessment  not  to 
exceed  $10,000.  If  the  recommended 
assessment  is  over  $10,000,  the  head  of 
the  area  claims  office  will  then  forward 
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the  packet  to  the  Commander,  USARCS 
for  final  approval  of  the  assessment. 

(f)  Fm::!  action.  After  considering  the 
advice  of  the  legal  advisor,  the  approval 
authority  will  disapprove  or  approve  the 
claim  in  an  amount  equal  to  or  less  than 
the  amount  recommended  by  the 
investigating  officer  up  to  $10,000.  The 
approval  authority  will  notify  the 
claimant,  and  any  soldier  subject  to  his 
or  her  jurisdiction,  of  the  determination 
and  the  right  to  request  reconsideration. 
(See  §  536.144.)  A  copy  of  the 
investigating  officer's  findings  and 
recommendations  will  be  enclosed  with 
the  notice.  The  approval  authority  yv'ill 
then  suspend  action  on  the  claim  for  IQ 
working  days  pending  receipt  of  a 
request  for  reconsideration  unless  he  or 
she  determines  that  this  delay  will 
result  in  substantial  injustice.  The 
approval  authority  will  direct  the 
servicing  finance  officer  for  the  soldier 
against  whom  assessments  are  approved 
to  withhold  such  amount  from  the 
soldier  not  to  exceed  SlO.OOO.  (See 

§  535.142(b)).  For  any  soldier  not  subject 
to  the  approval  authority's  jurisdiction, 
the  approval  authority  will  forward  the 
claim  to  that  commcuider  who  does 
exercise  special  court-martial 
jurisdiction  over  the  soldier  for 
collection  action. 

(g)  /Assessment.  Subject  to  any 
hmitations  provided  in  appropriate 
regulations,  the  serv  icing  finance  officer 
will  withhold  the  amount  directed  by 
the  approval  authority  and  pay  it  to  the 
claimant.  The  assessment  is  not  subject 
to  appeal  and  is  conclusive  on  any 
finance  officer.  If  the  servicing  finance 
officer  finds  that  the  required  amount 
cannot  be  withheld  because  he  or  she 
does  not  have  custody  of  the  soldier's 
pay  record  or  because  the  soldier  is  in 

a  no  pay  due  status,  the  servicing 
finance  officer  will  promptly  notify  the 
approval  authority  of  this  in  WTiting. 

(h)  Post  settlement  action.  After  action 
on  the  claim  is  completed,  the  claims 
office  s'^r\  icing  the  command  which 
took  final  action  will  retain  the  original 
claim  file  and  forward  a  complete  copy 
of  the  claim  file  to  the  SPCMCA.  The 
article  139  claim  will  be  filed  locally, 
LAW  the  Modern  •\rmy  Record  Keeping 
System  (MARKS).  If  a  claim  for  the 
same  incident  is  filed  UP  AR  27-20, 
chapter  11,  a  copy  of  the  article  139 
claim  will  be  incorporated  into  the 
chapter  11  claim  file. 

(i)  Re:r.ission  of  indebtedness.  Title 
10,  United  States  Code,  section  4837(d), 
which  authorizes  the  remission  and 
cancellation  of  indebtedness  of  an 
enlisted  person  to  the  United  States  or 
its  instrumentalities,  is  not  applicable 
and  may  not  be  used  to  remit  and  cancel 


indebtedness  determined  as  a  result  of 
action  under  Article  139. 

§536.144    Reconsideration. 

(a)  General.  Although  Article  139 
does  not  provide  for  a  right  of  appeal, 
either  the  claimant  or  a  soldier  whose 
pay  is  assessed  may  request  the 
SPCMCA  or  a  successor  in  command  to 
reconsider  the  action.  A  request  for 
reconsideration  will  be  submitted  in 
writing  and  will  clearly  state  the  factual 
or  legal  basis  for  the  rehef  requested. 
The  SPCMCA  may  direct  that  the  matter 
be  reinvestigated. 

fb)  Reconsideration  by  the  original 
SPCMCA.  The  original  SPCMCA  may 
reconsider  the  action  so  long  as  he  or 
she  occupies  that  position,  regardless  of 
whether  a  soldier  whose  pay  was 
assessed  has  been  transferred.  The 
original  SPCMCA  may  modify  it  if  he  or 
she  determines  that  the  action  was 
incorrect,  subject  to  paragraph  (d)  of  this 
section.  However,  the  SPCMCA  should 
only  modify  the  action  on  the  basis  of 
fraud,  substantial  new  evidence,  errors 
in  calculation,  or  mistake  of  law. 

(c)  Reconsideration  by  a  successor  in 
command.  Subject  to  paragraph  (d)  of 
this  section,  a  successor  in  command 
may  only  modify  an  action  on  the  basis 
of  fraud,  substantial  new  evidence, 
errors  in  calculation,  or  mistake  of  law 
apparent  on  the  face  of  the  record. 

Id)  Legal  re\iew  and  action.  Prior  to 
modifying  the  original  action,  the 
SPCMCA  will  have  the  claims  office 
render  a  legal  opinion  and  fully  explain 
the  basis  for  modification  as  part  of  the 
file.  If  a  return  of  assessed  pay  is 
deemed  appropriate,  the  SPCMCA 
should  request  the  claimant  to  return 
the  money,  setting  forth  the  basis  for  the 
request.  There  is  no  authority  for 
repayment  from  appropriated  funds. 

(e)  Disposition  affiles.  After 
completing  action  on  reconsideration, 
the  SPCMCA  will  fonvard  the 
reconsideration  action  to  the  claims 
office  who  will  then  file  the  action  in 
accordance  with  §  536. 143(h). 

Subpart  J — Claims  Cognizable  Under 
the  Foreign  Claims  Act 

General 

§536.145    Statutory  authority. 

The  authority  for  this  subpart  is 
contained  in  the  following  statutes: 

(a)  10  U.S.C.  2734  as  amended, 
commonly  referred  to  as  "The  Foreign 
Claims  Act." 

(b)  10  use.  2734a  as  amended, 
commonly  referred  to  as  "The 
International  Agreement  Claims  Act." 

(c)  The  Act  of  8  September  1961  (10 
U.S.C.  2736).  as  amended. 


(d)  Act  of  4  March  1923  (36  U.S.C. 
121. 138b). 

§536.146    Scope. 

(a)  This  subpart  implements  the  FCA 
and  authorizes  the  administrative 
settlement  of  claims  of  inhabitants  of  a 
foreign  country,  or  by  a  foreign  country 
or  a  political  subdivision  thereof, 
against  the  United  States  for  personal 
injury  or  death  or  property  damages 
caused  outside  the  United  States,  its 
territories,  commonwealths,  or 
possessions  by  military  personnel  or 
civilian  employees  of  the  DA,  or  claims 
which  arise  incident  to  noncombat 
activities  of  the  Army. 

(b)  Claims  resulting  from  the 
activities,  or  caused  by  personnel  of 
another  military  department,  service,  or 
agency  of  the  United  States  may  also  be 
settled  by  Army  foreign  claims 
commissions  as  authorized  by  this 
subpart. 

(c)  Claims  arising  from  acts  or 
omissions  of  employees  of 
nonappropriated  fund  activities  may 
also  be  settled  by  Army  foreign  claims 
commissions  pursuant  to  this  subpart  if 
otherwise  applicable,  but  are  payable 
from  nonappropriated  funds  (subpart  L). 

§  536.147    Claims  cognizable  under  other 
subparts. 

(a)  Subparts  C  and  E.  Claims  within 
the  scope  of  the  FCA,  which  otherwise 
would  be  cognizable  under  subpart  E 
will  be  considered  first  under  this 
subpart.  Claims  by  foreign  inhabitants 
covered  by  the  FCA  may  not  be  paid 
under  the  provisions  of  subpart  C  (see 
10  U.S.C.  2733(b)(2)). 

(b)  Subpart  I.  Consideration  may  be 
given  to  first  settling  under  subpart  I. 
any  claim  which  is  also  within  the 
scope  of  the  FCA.  However,  if  the 
settlement  of  the  claim  under  subpart  I 
will  cause  identifiable  hardship  to  the 
claimant,  procedures  of  this  subpart  will 
be  used. 

(c)  Subpart  K.  Claims  cognizable 
under  this  chapter,  which  are  also 
cognizable  under  subpart  K,  will  be 
considered  first  under  the  latter  subpart. 

(d)  Subpart  H.  Claims  that  may  be 
settled  under  chapter  8  may  be  settled 
under  this  chapter  only  when 
specifically  authorized  by  the 
Commander,  USARCS.  (See 

§  536.125(b).) 

§  536. 14B    Claims  provisions  of  treaties 
and  agreements. 

When  a  foreign  government  has 
assumed  responsibility  for  settling 
claims  against  the  United  States 
pursuant  to  Article  VIII,  NATO— SOFA, 
or  other  similar  treaty  or  agreement,  any 
claim  presented  to  U.S.  authorities  will 
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be  forwarded  to  the  appropriate  United 
States  sending  State  Office,  or  similar 
office,  for  referral  to  the  foreign 
government.  The  investigation  by  U.S. 
authorities  of  claims  cognizable  under  a 
SOFA  will  normally  be  limited  to 
securing  evidence  from  U.S.  sources. 

§  536.1 49    Presentation  of  claims. 

A  claim  may  not  be  allowed  under 
this  subpart  unless  it  is  presented 
within  2  years  after  it  accrues.  Such 
presentation  may  be  made  to  United 
States  authorities  or  to  a  foreign 
goverrmient  in  accordance  with  Article 
VIII.  NATO— SOFA  or  other  applicable 
treaty  or  agreement.  ^ 

§536.150    Form  of  claims. 

(a)  A  claim  normally  will  be 
presented  in  writing.  A  report  of  the 
incident  to  the  authorities  stated  in 
§  536.149  by  the  claimant  or  agent 
requesting  compensation  is  an  adequate 
presentation.  Under  unusual 
circumstances,  a  claim  presented  orally 
by  the  claimant  to  U.S.  authorities  may 
be  considered  acceptable.  An  oral  claim 
must  be  reduced  to  writing,  however, 
not  more  than  3  years  after  the  date  on 
which  it  accrues.  The  written  claim 
must  state  the  time,  place,  and  nature  of 
the  incident;  the  nature  and  extent  of 
damage,  loss,  or  injury:  and  the  amount 
of  compensation  claimed. 

(b)  A  claim  will  be  stated  in  the 
currency  of  the  country  where  the 
incident  occurred,  or  the  country  where 
the  claimant  wqs  an  inhabitant  at  the 
time  of  the  incident.  The  U.S.  dollar 
equivalent  of  a  foreign  currency, 
computed  at  the  time  the  claim  is  filed 
and  based  on  the  annual  Foreign 
Currency  Fluctuation  Account  exchange 
rate  (where  applicable),  will  determine 
whether  a  foreign  claims  commission 
has  morrttiry  jurisdiction  to  settle  the 
claim.  (So*- §536.149.) 

(c)  Claims  commissions  and 
command  claims  service  will  coordinate 
informally  with  the  Chief,  Special 
Claims  Branch,  USARCS  to  determine 
whether  it  is  necessary  to  comply  with 
the  mirror  file  requirements  of  §  536.21 
(c)  and  (d),  for  any  claim  cognizable 
under  this  subpart  in  which  the  amount 
claimed  is  greater  than  $50,000  and  a 
foreign  government  is  not  responsible 
for  adjudication  under  a  SOFA  or  other 
agreement. 

§536.151     Claimants. 

(a)  General.  (1)  In  personal  injury  or 
property  damage  cases,  a  claimant  must 
have  been  an  inhabitant  of  a  foreign 
country  at  the  time  of  the  incident  and 
not  otherwise  excluded  as  a  claimant.  In 
a  wTongful  death  case,  the  proper 
claimants  are  those  who  are  entitled  by 


the  law  of  the  country  where  the 
incident  occurred  to  bring  a  claim  for 
the  decedent's  death,  and  the  decedent 
must  have  been  an  inhabitant  of  a 
foreign  country  at  the  time  of  the 
incident  and  not  othervs'ise  excluded  as 
a  claimant.  However,  it  is  not  necessary 
that  the  claimant  in  personal  injur)'  and 
property  damage  cases,  or  the  decedent 
in  a  death  case,  be  a  citizen  of,  or  have 
legal  domicile  in  the  foreign  country,  to 
establish  that  he  or  she  is  an  inhabitant 
thereof. 

(2)  A  corporation  or  other 
organization  doing  business  in  a  foreign 
country  on  a  permanent  basis  may 
qualify  as  a  proper  claimant  although 
organized  under  U.S.  law. 

(3)  United  States  citizens  residing 
overseas  may  be  proper  claimants 
provided  it  is  established  that  they 
actually  are  inhabitants  of  a  foreign 
country  (see  paragraph  7^c{l)(a),  DA 
Pam  27-162)  and  are  not  otherwise 
excluded. 

(4)  The  government  of  a  foreign 
country  and  political  subdivisions 
thereof  are  proper  claimants  unless 
waiver  provisions  of  applicable 
international  agreements  exclude  such 
claims. 

(b)  Claimants  excluded.  (1)  A 
national,  or  a  corporation  controlled  by 
a  national,  of  a  country  at  war  or 
engaged  in  armed  conflict  with  the 
United  States  or  of  any  countr)'  allied 
with  such  enemy  country',  is  excluded 
as  a  claimant,  unless  the  appropriate 
foreign  claims  mission  considering  the 
claim  or  the  responsible  military 
commander,  determines  that  the 
claimant  is.  and  at  the  time  of  the 
incident  was,  friendly  to  the  United 
States. 

(2)  United  States  military  personnel 
and  civilian  employees  of  the  U.S. 
Government  or  its  agencies  and 
instrumentahties  and  their  dependents, 
who  are  normally  residents  of  the 
United  states  and  who.  at  the  time  of  the 
incident  giving  rise  to  the  claim,  are 
residing  in  a  foreign  country  primarily 
because  of  their  own  or  their  sponsor's 
duty  or  employment  status,  are  not 
foreign  inhabitants  and  are  excluded 
from  coverage  under  the  Foreign  Claims 
Act. 

(i)  Foreign  bom  spouses,  children  and 
other  dependent  family  members  of 
such  military  personnel  and  United 
States  employees  are  also  deemed  to  be 
inhabitants  of  the  United  States  and 
excluded  from  coverage  under  this 
chapter  if  they  have  resided  with  their 
sponsor  in  the  United  States  and  are 
now  overseas  primarily  because  of  their 
sponsor's  duty  assignment. 

(ii)  Children  bom  to  or  adopted  by  a 
member  of  the  force  or  civilian 


component  who  has  not  been  reassigned 
to  the  United  States  since  the  date  of  the 
birth  or  adoption,  are  deemed  to  be 
inhabitants  of  the  United  States  and 
excluded  from  coverage  under  this 
chapter  from  the  time  they  are  bom  or 
adopted.  However,  children  bom  or 
adopted  overseas  unll  be  deemed  to  be 
foreign  inhabitants  if  there  is  clear 
evidence  that  they  are  not  a  member  of 
the  sponsor's  household  and  are  not 
residing  overseas  primarily  because  of 
the  sponsors  duty  assignment.  For 
example,  a  child  bom  or  adopted 
overseas  would  be  deemed  to  be  a 
foreign  inhabitant  if  the  child  continued 
to  reside  overseas  with  the  other  parent 
after  their  military  or  civilian  employee 
sponsor  returns  to  the  United  States  or 
is  transferred  to  another  foreign  country 
on  permanent  change  of  station  orders. 
(See  paragraph  7-4c.  DA  Pam  27-162. 

(iii)  In  uie  case  of  a  spouse  married 
overseas  to  a  member  of  the  armed  - 
forces  or  a  U.S.  civilian  employee,  the 
spouse  continues  to  be  a  foreign 
inhabitant  until  he  or  she  moves  with 
the  sponsor  to  another  foreign  country 
or  to  the  United  States. 

(iv)  Parents  or  other  relatives  who  are 
financially  dependent  on  a  member  of 
the  military  or  civilian  employee,  but 
are  not  members  of  the  household, 
continue  to  be  foreign  inhabitants.  If 
they  are  members  of  the  sponsor's 
household  they  lose  foreign  inhabitant 
status  once  they  have  resided  in  the 
United  States  or  another  foreign  country 
with  the  sponsor. 

(3)  Other  residents  of  the  United 
States,  or  its  territories, 
commonwealths,  or  possessions  who  are 
visiting,  touring,  or  employed  overseas, 
but  not  inhabitants  of  a  foreign  country, 
are  excluded. 

(c)  Insurers  or  other  subrogees.  (1) 
Under  this  subpart  the  property  claim  of 
an  insured,  but  not  that  of  a  subrogee, 
may  be  considered.  This  precludes 
consideration  of  the  claim  of  an  insurer 
subrogated  by  operation  of  law  or  the 
terms  of  a  policy  of  insurance  for 
payments  made  by  it  to  or  for  its 
insured.  However,  an  insured  party  will 
not  be  required  to  exhaust  a  remedy 
against  an  insurer,  which  the  insured 
obtained  by  payment  of  a  premium  to 
that  insurer,  prior  to  payment  of  a 
property  damage  claim  under  this 
chapter. 

(2)  Further,  no  claim  or  any  part 
thereof,  the  amount  of  which  has  been 
recovered  or  is  reasonably  recoverable 
from  workmen's  compensation,  health 
insurance,  social  security,  or  any 
indemnifying  law  or  indemnity 
contract,  may  be  paid. 

(3)  Provisions  of  paragraphs  (c)  (1) 
and  (2)  of  this  section  are  intended  to 
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preclud'?  any  payment  that  does  not  go 
to  and  remain  with  the  Injured  party 
claimant. 

(4)  If  the  application  of  paragraph 
(c)(2)  of  this  section  would  Impose 
severe  hardship  upon  an  individual,  the 
claim  should  be  forwarded  to 
Commander,  USARCS,  who  is 
authorized  to  make  exceptions  in 
individual  ca.s*-s  upon  presentation  of 
adequate  justification. 

§536.152    Oairrw  payabte. 

[a)  A  claim  for  death,  personal  injury, 
or  loss  or  damage  to  property  may  be 
allowed  under  this  chapter  if  it  resuhed 
from  a  negligent  or  wrongful  act  or 
omission  of  any  of  the  following 
categories  of  personnel  regardless  of 
whether  the  act  or  omission  was  within 
the  scope  of  their  employment — 

(1)  MiUtaxy  personnel  of  the  United 
States. 

(2)  Qvilian  employees  of  a  military 
department  or  the  Etepartment  of 
Defense  who  are  VS.  citizens.  Gairas 
generated  by  U.S.  citizens  who  are 
employees  of  a  nonappropriated  fund 
actAity  who  are  paid  with  non- 
appropriated funds  will  be  paid  in 
accordance  with  the  provisions  of  this 
subpart  and  subpart  L  from 
nonappropriated  funiis. 

(3)  Other  avilian  employees  who  are 
not  U.S.  citizens  and  were  recruited  or 
transferred  from  a  country  other  than 
the  one  in  whicii  they  are  employed  and 
where  the  incident  occurred. 

fb)  Claims  based  on  the  negligent  or 
WTongful  acts  of  the  following  categories 
of  employees  will  be  f)aid  under  this 
subpart  only  if  the  act  was  within  the 
scope  of  their  employment — 

(1)  Civilian  employees  who  are  not 
U.S.  citizens,  who  were  recruited  in  the 
country  in  which  they  are  employed, 
and  where  the  incident  occurred. 
Claims  arising  from  the  operation  of 
U.S.  Armed  Forces  vehicles  or  other 
equipment  by  the  employees  described 
in  the  preceding  sentence,  however, 
may  be  paid,  even  though  the 
employees  are  not  acting  within  the 
scope  of  their  employment,  provided 
the  employer  or  owner  of  the  vehicle  or 
other  equipment  would  be  liable  under 
local  law  in  the  circumstances  Involved. 

(2)  Officers  or  civilian  employees  of 
the  ,\merican  Battle  Monuments 
Commission,  acting  within  the  scope  of 
employment.  Claims  generated  by  such 
personnel  will  be  paid  from  American 
Btitlle  Monuments  Commission 
appropnetions. 

(3)  Certain  Red  Cross  volunteers 
meriting  the  criteria  set  forth  in  AR  40- 
3.  paragraph  2-42. 

(c)  A  claim  may  be  settled  under  this 
subpart  if  it  arises  from  non-combat 


activities  (see  glossary).  Activities 
incident  to  combat,  whether  in  time  of 
war  or  not,  are  excluded. 

(d)  Property  for  the  loss  or  damage  of 
which  claims  may  be  settled  under  this 
subpart  includes — 

(1)  Real  property  used  and  occupied 
in  connection  with  training,  field 
exercises,  or  maneuvers.  An  allowance 
may  be  made  for  the  use  and  occupancy 
of  real  property  arising  out  of  trespass 
or  other  tort,  even  though  claimed  as 
rent.  Real  estate  claims  founded  upon 
contracts  are  processed  under  the 
provisions  of  AR  405-15. 

(2)  Personal  property  bailed  to  the 
Government  under  an  agreement, 
express  or  Implied,  unless  the  ovmer 
has  expressly  assumed  the  risk  of 
damage  or  loss. 

9  536.1  S3    Claims  not  payable. 

A  claim  may  not  be  allowed  under 
this  subpart  that — 

(a)  Results  from  action  by  an  enemy 
or  results  directly  or  indirectly  from  an 
act  of  the  armed  forces  of  the  United 
States  in  combat,  except  if  it  arises  from 
an  accident  or  malfunction  incident  to 
the  of)eration  of  an  aircraft  of  the  armed 
forces  of  the  United  States  including  its 
airborne  ordnance,  indirectly  related  to 
combat,  and  occiirring  while  preparing 
for.  going  to,  or  returning  from  a  combat 
mission. 

(b)  Is  purely  contractual  in  nature. 

(c)  Is  one  for  which  a  foreign  country 
is  responsible  under  Article  VIII 
NATO— SOFA,  or  other  similar  treaty  or 
agreement.  (See  §  536.148).  However,  if 
a  foreign  country  refuses  to  recognize 
legal  responsibility  for  the  claim,  or  to 
consider  it  under  applicable  treaty 
provisions,  the  senior  Army  JA  in 
country  or,  where  the  estimated  value  of 
the  claim  is  within  USARCS  authority, 
the  Commander,  USARCS,  may 
authorize  a  foreign  claims  commission 
to  consider  the  claim. 

(d)  Arises  from  private  or  domestic 
obligations  as  distinguished  from 
Government  transactions. 

(e)  Is  based  solely  on  cc.m passionate 
grounds.  (See  DA  Pam  27-162, 
paragraph  8—4  ) 

(f)  Is  a  bastardy  claim. 

(g)  Arises  from  the  operations  of  a 
nonappropriated  fund  activity,  unless 
generated  by  military  personnel 
performmg  assigned  duties  (subpart  L). 

(h)  Is  for  the  personal  injury  or  death 
of  a  member  of  the  armed  forces  of  the 
United  States  incurred  incident  to 
service.  (See  §536.25.)   • 

(i)  Is  for  the  personal  injury  or  death 
of  a  Government  employee  for  whom 
benefits  are  provided  by  the  FECA  (5 
use  8101-8150). 

())  Is  for  the  personal  injury  or  death 
of  an  employee.  Including 


nonappropriated  hxnd  employees,  for 
whom  benefits  are  provided  by  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  901  et. 
seq). 

(k)  Is  for  the  personal  injury  or  de.ath 
of  any  employee  for  whom  benefits  are 
provided  under  workmen's 
com.pensation  type  laws  or  regulations, 
including  local  law  or  custom,  in  cases 
where  contribution  is  m.ade  or  insuranci^ 
premiums  paid  directly  or  indirectly  by 
the  United  States  on  behalf  cf  the 
injured  employee.  If.  in  the  opinion  of 
a  foreign  claims  commission  the  claim 
should  be  considered  payable;  (eg 
injuries  did  not  result  from  the  normal 
risk  of  em.ployment  or  adequate 
compensation  is  not  payable  under 
workmen's  compensation'  laws.)  the  file 
Vidll  be  forwarded  with 
recommendations  through  claims 
channels  to  the  Commander,  USARCS. 
who  may  authorize  payment  of  an 
appropriate  award.  The  Commander, 
US.\RCS.  also  may  specify  that  all  or 
any  part  of  any  compensation  received 
by  the  clainiant  from  workmen's 
compensation  sources,  as  above,  will  b>j 
deducted  from  the  award  to  claimant. 
The  claim  of  an  insurance  carrier 
subrogee  who  has  received  premiums 
paid  directly  or  indirectly  by  the  United 
States  on  behalf  of  the  injured 
employee,  however,  is  not  payable. 

(l)  Is  for  taking  of  property  by 
technical  trespass,  such  as  the  overflight 
of  aircraft  or  a  taking  contemplated  by 
the  Fifth  Amendment  to  the  U.S. 
Constitution,  6s  distinguished  from 
common  law  trespass.  (See  AR  405-15. 
para  2c,  and  DA  Pam  27-162, 
paragraphs  8-46  and  8-75). 

(m)  Is  for  reimbursement  for  medical, 
hospital,  or  burial  expenses  ^amished  ef 
the  expense  of  the  United  States. 

(n)  is  for  patent  or  copyright 
infringement.  (See  AR  27-60.) 

(o)  Is  for  war  trophies,  or  articles 
intended  directly  or  indirectly  for 
persons  other  than  the  claimant  or 
members  of  his  or  her  immediate  family 
such  as  articles  acquired  to  be  disposed 
of  as  gifts  or  for  sale  to  another, 
voluntarily  bailed  to  the  Army,  or  for 
precious  jewels  and  other  articles  of 
extraordinary  value  voluntarily  bailed  to 
the  DA.  The  preceding  sentence  is  not 
.  applicable  to  claims  involving  registered 
or  insured  mail.  No  allowance  will  be  4 
made  for  any  item  when  the  evidence 
indicates  that  the  acquisition, 
possession,  or  transportation  thereof 
was  in  violation  of  DA  directives. 

(p)  Is  for  rent,  damage,  or  other 
payments  involving  the  acquisition,  use, 
possession,  or  disposition  of  real 
property  or  interests  therein  by  and  for 
the  DA,  except  as  authorized  by  section 
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536.152(c)(1).  Real  estate  claims 
founded  upon  contract  are  generally 
processed  under  AR  405-15.  (See  DA 
Pam  27-162.  paragraph  8-46.) 

(q)  Is  not  in  the  best  interests  of  the 
United  States  or  is  contrary  to  public 
pohcy.  general  principles  of  equity,  or 
the  basic  intent  of  the  FCA.  Examples 
are  claims  by  inhabitants  of  unfriendly 
countries,  claims  by  or  based  on  injury 
or  death  of  individuals  considered  to  be 
unfriendly  to  the  United  States,  or 
claims  for  property  losses  resulting 
directly  or  indirectly  from  illegal 
activities  of  the  claimant,  such  as  drug 
dealing,  black  marketing,  or  illegal  loan 
sharking.  When  a  claim  is  considered  to 
be  not  payable  for  the  reasons  stated  in 
this  paragraph,  the  issue  will  be 
presented  to  the  Commander,  USARCS 
for  determination  of  the  applicability  of 
this  e.xclusion. 

(r)  Arises  from  the  activities  of  the 
Panama  Canal  Commission. 

(s)  Is  based  upon  an  act  or  omission 
of  a  member  or  employee  of  the  Army, 
exercising  due  care,  in  the  execution  of 
a  statute  or  regulation,  whether  or  not 
such  statute  or  regulation  is  valid. 
However,  this  exception  should  not  be 
used  without  prior  approval  of  the 
Commander,  USARCS. 

(t)  Is  based  upon  the  exercise  or 
performance  or  the  failure  to  exercise  or 
perform  a  discretionarv'  function  or  duty 
on  the  part  of  a  Federal  agency,  or  a 
member  or  employee  of  the  Army, 
whether  or  not  the  discretion  involved 
is  abused.  However,  this  exception 
should  not  be  used  without  prior 
approval  of  the  Commander.  USARCS. 

(u)  Arises  in  respect  to  the  assessment 
or  collection  of  any  tax  or  custom  duty, 
or  the  detention  of  any  goods  or 
merchandise  by  any  officer  of  customs 
or  excise  or  any  other  law  enforcement 
officer. 

(v)  Is  a  claim  for  which  a  remedy  is 
provided  by  the  Suits  in  Admiralty  Act 
(46  U.S.C.  741-752)  or  the  PubUc 
Vessels  Act  (46  U.S.C.  781790),  or 
cognizable  under  subpart  H,  unless 
specifically  authorized  by  the 
Commander,  USARCS.  (See 
§536.147(d).) 

(w)  Is  a  claim  arising  ou,t  of  an  act  or 
omission  of  any  employee  of  the 
Government  in  administering  the 
provisions  of  the  Trading  With  the 
Enemy  Act  (50  U.S.C.  App,  sections  1- 
31).  (See  DA  Pam  27-162,  paragraph  8- 
8d.) 

(x)  Is  for  damages  caused  by  the 
imposition  or  establishment  of  a 
quarantine  by  the  United  States. 

(y)  Results  wholly  from  the  negligent 
or  wrongful  act  of  the  claimant  or  his  or 
her  agent.  Claims  involving  comparative 


negligence  are  not  barred  by  this 
provision. 

(z)  Arises  out  of  malicious 
prosecution,  abuse  of  process,  libel, 
slander,  misrepresentation,  deceit,  or 
interference  with  contract  rights. 

(aa)  Is  for  damages  caused  by  the 
fiscal  operations  of  the  DA,  the 
Treasury,  or  by  regulation  of  the 
monetary  system. 

§536.154    Comperrsation.  ^ 

(a)  In  determining  an  appropriate 
award,  the  law  and  custom  of  the 
country  where  the  incident  occurred 
will  be  used  to  determine  what  elements 
of  damages  are  payable  and  which 
individuals  are  entitled  to  receive 
compensation.  However,  where  the 
claimant  is  an  inhabitant  of  another 
foreign  countr)'  and  only  temporarily  in 
the  country  where  the  incident 
occurred,  the  quantum  of  certain 
elements  of  damages,  such  as  lost  wages 
and  future  medical  care,  may  be 
calculated  based  on  the  law  and 
economic  conditions  in  the  country-  of 
the  claimant's  permanent  residence. 
Punitive  damages  and  interest  will  not 
be  allowed.  Court  costs,  attorney  fees, 
bail,  costs  of  filing  a  claim,  and  similar 
charges  also  are  not  allowed. 

(b)  Local  law  or  custom  pertaining  to 
contributory  or  comparative  negligence 
and  to  joint  tortfeasors  will  be  applied. 

§536.155    Computation  of  amount 

(a)  The  amount  allowed  will,  to  the 
exlent  possible,  be  apportioned  among 
claimants  as  prescribed  by  local  law. 

(b)  Af^er  appropriate  compensation 
for  the  total  damages  suffered  has  been 
computed,  any  payment  claimant  has 
received  from  the  tortfeasor,  or  any  joint 
tortfeasor,  will  be  deducted.  This 
includes  amounts  collectible  from  a 
tortfeasor's  or  joint  tortfeasor's 
insurance  company  or  amounts  paid  by 
any  other  third  party. 

fc)  Deductions  for  insurance.  (1) 
Normally  there  will  be  deducted  from 
any  award  the  amount  of  any  applicable 
insurance  coverage  recovered  or  an 
amount  that  can  be  reasonably  expected 
to  be  recovered  and  which  has  been  or 
will  be  paid  to  the  claimant.  In  this 
regard.  ever\-  effort  will  be  made  to 
monitor  the  insurance  aspect  of  the  case 
and  encourage  direct  settlement 
between  the  claimant  and  the  insurer. 
(See  §  536.151(c)(1).) 

(2)  When  efforts  under  paragraph 
(c)(1)  of  this  section  are  of  no  avail  or 
it  otherwise  is  determined  that  an 
insurance  settlement  will  not  be 
reasonably  available  for  application  to 
the  award,  settlement  may  be 
accomplished  without  making  a 
deduction.  In  such  cases,  an  assignment 


of  the  insured's  rights  against  the 
insurer  will  be  obtained  and.  in 
appropriate  cases,  reimbursement  action 
will  be  instituted  against  the  insurer 
under  applicable  procedures. 

(3)  If  the  reason  that  an  insurance 
settlement  is  not  available  is  due  to 
insolvency  or  bankruptcy  of  the  insurer, 
no  award  will  be  made  until  prior 
consent  has  been  obtained  from  the 
Commander.  USARCS.  In  this  event,  a 
report  on  a  bankruptcy  will  be 
forwarded  without  delay  setting  forth  all 
pertinent  information  including  the 
alleged  reasons  for  the  bankruptcy  and 
the  facts  concerning  the  licensing  of  the 
insurer. 

(d)  Settlements  will  be  stated  in  the 
appropriate  foreign  currency.  To 
determine  the  proper  approval 
authority,  the  settlement  or  the  claimed 
amount  (in  claims  where  a  settlement 
cannot  be  reached)  will  be  converted  to 
the  U.S.  dollar  equivalent  (based  on  the 
annual  Foreign  Currency  Fluctuation 
Account  exchange  rate,  where 
applicable)  on  the  date  of  the 
commission's  action. 

(e)  Payment  will  be  made  in  the 
currency  of  the  country  in  w  hich  the 
incident  occurred  or  where  the  claimant 
resided  at  the  time  of  the  incident. 
However,  if  the  claimant  resides  in 
another  foreign  country  at  the  time  of 
payment.  pa>'ment  in  an  amount 
equivalent  to  that  which  would  have 
been  paid  under  the  preceding  sentence 
may  be  made  in  the  currency  of  that 
third  country. 

(f)  No  more  than  20%  of  the  total  cost 
of  an  award  to  the  United  States  may  be 
paid  as  attorney  fees  or  as  a  fee  by  any 
representative.  This  fee  limitation 
should  be  made  a  part  of  all  settlement 
agreements. 

(g)  In  appropriate  cases,  a  commission 
or  other  approval  authority  can  require 

a  structured  settlement  with  periodic  or 
deferred  pajments  if  it  is  feasible  to 
make  such  arrangements  in  the  country 
where  the  claimants  reside.  Such 
settlements  are  especially  appropriate 
on  claims  of  minors.  In  cases  where  the 
time,  duration,  amount  or  need  for  any 
element  of  future  damages  is  uncertain, 
the  part  of  the  award  for  such  damages 
may  be  paid  into  a  reversionary  trust 
with  the  reversion  to  the  United  States. 

Foreign  Claims  Commissions 

§536.156    Appointment  and  functions. 

(a)  Claims  cognizable  under  this 
section  will  be  referred  to  a  foreign 
claims  commission  for  processing 
regardless  of  the  amount  claimed.  The 
commander  senior  Judge  Advocate  of  a 
command  having  a  command  claims 
service  will  appoint  necessary  foreign 
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claims  commissions  to  action  claims 
arising  within  his  or  her  geographic  area 
jurisdiction,  and  on  claims  arising  in 
another  geographic  area  jurisdiction  that 
are  transferred  by  agreement  between 
the  commanders  involved.  The  senior 
Judge  Advo<'ate  may  delegate  this 
authority  to  commander  or  chief  of  the 
command  claims  service. 

(b)  All  other  commissions  will  be 
appointed  by  the  Commander,  USARCS. 
to  act  on  any  claims  referred  to  the 
commission  regardless  of  where  the 
claim  arose.  Commissions  appointed  by 
the  Commander.  USARCS.  for  units 
based  in  CONUS  may  act  on  any  claim 
arising  out  of  the  operations  of  their 
unit.  .\ny  claims  commission  operating 
m  or  adjudicating  claims  arising  out  of 
an  area  within  the  jurisdiction  of  a 
command  claims  service  will  comply 
with  the  legal  and  procedural  guiclance 
of  that  service. 

(c)  A  commission  may  operate  as  an 
integral  part  of  a  command  claims 
service  that  will  determine  the  cases  to 
be  assigned  to  it,  furnish  necessary 
administrative  services,  and  establish 
and  maintain  its  records.  Where  a 
commission  does  not  operate  as  a  part 
of  a  command  claims  service,  it  may 
operate  as  a  part  of  the  office  of  a 
division,  corps  or  higher  command  SJA, 
who  will  perform  the  foregoing 
functions. 

(d)  Any  appointing  authority  may 
relieve  a  commission  appointed  by  him 
or  her  One  copy  of  each  order 
concerning  appointment,  relief,  or 
change  of  responsitibty  of  a 
commission  will  be  forwarded  without 
delay  to  the  Commander.  USARCS. 

(e)  Normally,  the  claims  commission 
is  responsible  for  the  investigation  of  all 
claims  referred  to  it,  using  the 
procedures  in  subpart  B,  Investigation, 
and  any  local  procedures  established  by 
the  appointing  authority  or  command 
claims  service  responsible  for  the  area 
in  which  the  claim  arose.  The  chief  of 

a  command  claims  service  can  request 
assistance  on  claims  Investigation  In 
their  geographical  areas  from  units  or 
organizations  other  than  the  claims 
commission.  The  Comm.ander,  USARCS 
can  do  hkewise  for  any  claim  referred 
to  a  commission  appointed  under  his 
authority. 

(f)  When  a  foreign  claims  commission 
intends  to  deny  a  claim,  award  less  than 
the  amount  claimed,  or  recommend  an 
award  less  that  the  amount  claimed  but 
in  excess  of  its  authority,  it  will  notify 
the  claimant,  the  claimant's  authorized 
agent,  or  the  claimant's  legal 
representative,  in  writing  by  the  means 
most  likely  to  ensure  receipt  by  the 
claimant,  of  its  intended  action  on  the 
claim  and  the  legal  and  factual  basis  for 


that  action.  The  purpose  of  this  notice 
is  to  give  the  claimant  an  opportunity  to 
object  to  the  commission's  action  and 
state  the  reasons  for  the  objection  before 
final  action  on  the  claim.  Where  the 
commission  intends  to  award  the 
amount  claimed  or  to  recommend  to 
higher  authority  an  award  equal  to  the 
amount  claiined,  this  procedure  is  not 
necessary. 

(1)  This  notice  should  he  given  at 
least  30  days  prior  to  final  action  by  the 
commission,  except  for  email  claim.s 
processed  under  the  provisions  of 
subpart  B,  Small  Gaims. 

(2)  If  the  conunission  profHjses  to 
make  a  partial  award  or  to  reconunend 
a  partial  award  to  higher  authority,  a 
settlement  agreement  should  be 
enclosed  with  the  notice.  If  the 
commission  is  recommending  an  award 
in  excess  of  its  authority,  the  agreement 
should  indicate  that  the 
recommendation  is  contingent  upon 
approval  by  higher  authority.  Claimants 
will  be  advisea  they  may  either  accept 
the  commfssion's  action  by  returning 
the  signed  settlement  agreement  or,  if 
they  are  dissatisfied  with  the 
commission's  action  or 
recommendation,  they  may  submit  a 
response  in  writing  stating  the  factual  or 
legal  reasons  why  they  believe  the 
commissions  proposed  action  is 
incorrect 

(3)  A  commission  may  alter  its  initial 
decision  based  on  the  claimant's 
response  or  proceed  with  its  intended 
action.  If  the  claimant's  response  raises 
a  general  policy  issue,  the  commission 
may  request  an  advisory  opinion  from 
the  Commander,  USARCS  while 
retaining  the  claim  for  final  action  at  its 
level. 

(4)  Upon  completion  of  its  evaluation 
of  the  claimant's  response,  the 
commission  will  notify  the  claimant  of 
its  final  decision  and  advise  the 
claimant  that  its  action  is  final  and 
conclusive  by  law  (10  U.S.C.  2735). 
unless  the  final  decision  is  a 
recommendation  for  payment  above  its 
authority.  In  that  case,  the  commission 
will  forward  any  response  submitted  by 
the  claimant  along  with  the 
commission's  claims  memorandum  of 
opinion  to  the  approval  authority  and 
will  notify  the  claimant  accordingly. 

(5)  Every  reasonable  effort  should  be 
made  to  negotiate  a  mutually  agreeable 
settlement  on  meritorious  claims.  When 
an  agreement  can  be  reached,  the  notice 
and  response  provisions  above  are  not 
necessary.  If  the  commission 
recommends  an  award  in  excess  of  its 
authority,  the  settlement  agreement 
should  indicate  that  its  recommendation 
Is  contingent  upon  approval  by  higher 
authority. 


§536.157    Composition. 

A  foreign  claims  commission 
normally  will  be  composed  of  either  one 
or  three  members.  Alternate  members  of 
three-member  commissions  may  be 
appointed  where  circumstances  require 
and  be  substituted  for  regular  members 
for  specific  cases  by  order  of  the 
appointing  authority.  The  appointing 
orders  will  clearly  state  who  is 
designated  the  president  of  a  three- 
member  commission.  Two  members  of  a 
three-member  commission  will 
constitute  a  quorum,  and  the 
commission  decision  will  be 
determined  by  majority  vote. 

§  538. 1 58    Qualincatlon  of  members. 

A  member  of  a  foreign  claims 
commission  normally  will  be  either  a 
commissioned  officer  or  a  claims 
attorney.  At  least  two  members  of  a 
three-member  commission  must  be  JAs 
or  claims  attorneys.  In  exigent 
circumstances,  a  qualified  non-lawyer 
employee  of  the  armed  forces  may  be 
appointed  to  a  foreign  claims 
commission  subject  to  prior  approval  by 
the  Commander,  USARCS.  Such 
approval  may  be  granted  only  upon  a 
showing  of  the  employee's  status  and 
quahfications  and  adequate  justification 
of  the  need  for  such  appointment  (for 
example,  lack  of  legally  qualified 
personnel).  The  commission  v^rill  be 
limited  to  employees  who  are  citizens  uf 
the  United  States.  An  officer,  claims 
attorney,  or  employee  of  another  armed 
force  will  be  appointed  a  member  of  an 
Army  foreign  claims  commission  only  if 
approved  by  the  Commander,  USARCS. 

§  536.1 5d    Delegation  of  authority. 

(a)  One-member  commission.  Unless 
otherwise  restricted  by  the  appointing 
authority,  a  one-member  foreign  claims 
commission  that  is  a  JA  or  a  claims 
attorney  may  consider  and  pay 
appropriate  claims  presented  in  any 
amount  provided  a  mutually  agreed 
settlement  can  be  reached  in  an  amount 
not  over  $15,000  or  disapprove  any 
claim  presented  in  an  amount  not  over 
$15,000.  In  no  case  will  the 
jurisdictional  limit  of  $15,000  be  used  to 
unfairly  reduce  payment  of  a  claim 
meritorious  in  an  amount  over  $15,000. 
Any  other  one-member  foreign  claims 
commission  may  consider  and  pay,  in 
full  or  in  part,  claims  presented  in  an 
amount  not  exceeding  $2,500  that  it 
considers  meritorious. 

(b)  Three-member  commission.  A 
three-member  commission  may  take  the 
following  actions  on  a  claim  properly 
before  the  commission,  unless  otherwise 
restricted  by  the  appointing  authority. 

(1)  Disapprove  a  claim  presented  in 
any  anK)unt.  Where  a  claim  presented  in 
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any  amount  over  $50,000  is 
disapproved,  the  commission,  after  final 
action  has  been  taken,  will  forward  to 
the  appointing  authority  the  written 
notice  to  the  claimant  required  by 
§536.157(0.  any  response  by  the 
claimant  and  its  notice  of  final  action  on 
the  claim. 

(2)  Approve  and  pay,  in  full  or  in  part, 
a  claim  filed  in  any  amount  which  is 
adjudicated  by  the  commission  as 
meritorious  in  an  amount  not  exceeding 
550,000.  For  claims  in  excess  of  S50.000 
in  which  the  commission  approves 
payment  of  an  award  for  $50,000  or  less, 
the  commission,  after  taking  final 
action,  will  forward  to  the  appointing 
authority  the  v\Titten  notice  to  the 
claimant  required  by  §  536.157(f),  any 
response  by  the  claimant  and  its  notice 
of  final  action. 

(3)  Recommend  an  award  in  excess  of 
S50,000.  The  commission  will  comply 
with  the  notice  and  comment  provisions 
of  §  536.157(0,  and  forvN'ard  the  claim  to 
the  approval  authority  under  cover  of  a 
claims  memorandum  of  opinion. 
Recommendations  for  awards  in  excess 
of  the  commissions  authority  will  be 
sent  through  any  command  claims 
service  responsible  for  the  area  in  which 
the  claim  arose  and,  in  the  case  of 
recommendations  for  awards  in  excess 
of  $100,000,  through  the  Commander, 
USARCS. 

(4)  In  any  case  where  no  claim 
exceeds  $50,000  but  the  total  amount  to 
be  awarded  on  ail  claims  arising  out  of 
the  same  incident  exceeds  $100,000,  no 
action  will  be  taken  to  make  payment 
until  a  claims  memorandum  of  opinion 
(see  section  536.22)  on  the  incident  has 
been  forwarded  and  reviewed  by  the 
Commander,  USARCS  or  his  designee. 

(c)  T)AG,  TAJAG  and  the  Commander, 
USARCS  or  his  designee  at  USARCS 
may  approve  and  pay,  in  whole  or  in 
part,  any  claims  so  long  as  the  amount 
of  the  award  does  not  exceed  $100,000; 
may  disapprove  any  claims,  regardless 
of  either  the  amount  claimed  or  the 
recommendation  of  the  commission 
forwarding  the  claim;  or,  if  a  claim  is 
forwarded  to  USARCS  for  approval  of 
pa>-ment  in  excess  of  $50,000,  may  refer 
the  claim  back  to  the  commission  or  to 
another  commission  for  further  action. 

(d)  Payments  in  excess  of  $100,000 
will  be  approved  by  the  Secretary  of  the 
Army,  the  Assistant  Secretary  of  the 
Army  (Financial  Management)  as 
designee  of  the  Secretary  or  other 
designee. 

(e)  Following  approval,  where 
required,  and  receipt  of  an  agreement  by 
the  claimant  accepting  the  specific  sum 
awarded  by  the  com.mission,  the  claim 
will  be  processed  for  payment  in  the 
appropriate  currency.  The  first  $100,000 


of  any  award  will  be  paid  from  Army 
claims  funds.  Tlie  excess  will  be 
reported  to  the  Claims  Division,  GAO. 
441  G  Street,  NW'.,  Washington,  DC 
20548-9100.  together  with  the 
documents  listed  in  §  536.35(b). 

(0  The  chief  of  an  overseas  command 
claims  service  may  delegate  to  a  one- 
member  commission  the  responsibility 
for  the  receipt,  processing,  and 
investigation  of  any  claim,  regardless  of 
amount,  except  those  required  to  be 
referred  to  a  receiving  state  office  for 
adjudication  under  the  provisions  of  a 
treaty  concerning  the  status  of  our  forces 
in  the  country  where  the  claim  arose.  If. 
after  investigation,  it  appears  that  action 
by  a  three-member  commission  is 
appropriate,  the  one-member 
commission  should  send  the  claim  to 
the  three-m.ember  commission  with  a 
complete  investigation  report  to  include 
a  discussion  of  the  applicable  local  law 
and  a  recommendation  for  disposition. 

§  535.1 60    Advance  payments. 

(a)  Advance  paj-ments  pursuant  to  10 
use.  2736,  as  amended,  in  partial 
pajmient  of  meritorious  claims  to 
alleviate  hardship  are  authorized  under 
the  conditions  a.ad  procedures  provided 
in  subpart  B,  advance  pav-ments. 
However,  no  advance  payment  is 
authorized  if  the  incident  occurs  in  a 
foreign  country  which,  pursuant  to  the 
NATO- SOFA  or  other  similar  treaty  or 
agreement,  is  responsible  for  the 
settlement  of  claims  arising  therein,  .^n 
advance  payment  may  be  made  in  a 
nonscope  claim. 

(b)  The  SJ  A  of  a  command  having  a 
command  claims  service,  or  chief  of  a 
command  claims  service,  is  authorized 
to  approve  an  advance  pajmient  under 
this  section. 

Subpart  K— oersonne!  Claims  and 
Related  Recovery  Actions 

General 

§536.161     Authortty. 

31  use.  3721,  formerly  31  U.S.C. 
240-243,  as  am.ended  by  PL  97-226,  28 
July  1982  (the  Act).  DODD  5515.10,  17 
June  1965.  with  C  1,  6  July  1965 
destruction  of  personal  property  of 
military  personnel  or  civilian  employees 
incident  to  their  service,  and  recovery 
from  carriers,  warehouse  firms,  and 
other  third  parties  responsible  for  such 
loss,  damage,  or  destruction. 

§  536.1 62    Detegation  of  authority. 

(a)  Settlement  authjrity.  (1)  The 
statutory  linut  of  $40,000  in  settlement 
of  claims  and  to  disapprove  claims 
regardless  of  the  amount  claimed; 

?i)  TJAG. 

(ii)T.AJAG. 


(iii)  The  Commander.  USARCS,  or  the 
Chief.  Personnel  Claims  and  Recovery 
Division. 

(2)  The  following  area  delegated 
authority  to  pay  up  to  $25,000  in 
settlement  of  claims  and  to  disapprove 
claims  regardless  of  the  amount 
claimed; 

(i)  The  SJA  and,  subject  to  limitations 
imposed  by  him  or  her.  the  chief  of  the 
command  claims  service  of  the 
following  commands: 

(A)  USAREUR. 

(B)  Eighth  U.S.  Army.  Korea. 

(C)  USARSO. 

(ii)  Heads  of  area  claims  offices 
designated  under  section  536.5(b)(1) 
and  (2),  (subject  to  the  provisions  of 
section  536.5(0. 

(b)  .^pproval  authority.  Heads  of 
claims  processing  ofTices  with  approval 
authority  are  delegated  authority  to  pay 
up  to  $10,000  in  settlement  of  claims. 

(c)  Office  code.  Authority  delegated 
by  this  paragraph  will  not  be  exercised 
unless  the  claims  settlement  or  approval 
authority  has  been  assigned  an  office 
code. 

(d)  Engineer  area  claims  offices  are 
not  delegated  approval  or  settlement 
authority  under  this  subpart  and  will 
forward  any  such  claims  to  the  area 
claims  office  for  the  geographic  area  in 
which  the  engineer  office  is  located. 

(e)  If  a  claims  adjudicated  amount  is 
in  excess  of  the  monetary  jurisdiction  of 
the  claims  office,  the  |A/claims  attorney 
will  approve  and  pay  the  claim  up  to 
the  delegated  authority  of  that  office. 
Mark  the  outside  of  the  file  "PRIORITY" 
and  forward  it  with  all  documentation 
(to  include  computer  disk,  paper  screen 
and  memorandum  of  opinion)  to  the 
next  higher  claims  authority  for 
additional  payment. 

§536.163    Scope. 

(a)  This  subpart  prescribes  the 
substantive  bases  and  special 
procedural  rules  for  the  administrative 
settlement  of  claims  against  the  United 
States  submitted  by  the  Active  Army. 
ARNG,  and  USAR  personnel,  and 
civilian  employees  of  DOD  and  DA  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service.  This  subpart 
also  sets  forth  procedures  for  the 
administrative  recovery  from 
responsible  third  parties  for  loss, 
damage,  or  destniction  of  such  personal 
property.  The  underiying  Act  is  a 
gratuitous  payment  statute;  claims 
thereunder  do  not  sound  in  tort  even 
though  some  tort  concepts  are  used  in 
the  adjudication  of  claims  under  this 
subpart.  Further,  the  Act  is  not  designed 
to  make  the  United  States  a  total  insurer 
of  the  personal  property  of  proper  i 

claimants. 
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(b)  The  maximum  amount  that  may  be 
paid  for  any  loss  or  damage  arising  from 
a  single  incident  is  limited  by  the  Act 

as  amended  by  Public  Law  100-565,  31 
October  1988,'to  S40.000.  The 
maximum  limit  of  S40.000  is 
specifically  limited  to  losses  of  personal 
property  occurring  after  31  October 
1988,  and  to  losses  resulting  from 
evacuations  or  from  hostile  acts  directed 
against  the  United  States  or  its  officers 
and  employees.  A  maximum  limit  of 
$25,000  is  applicable  to  losses  of 
personnel  property  occurring  after  28 
July  1982  and  before  1  November  1988. 

(c)  Any  claim  within  the  scope  of  this 
subpart,  which  otherwise  would  be 
cognizable  under  the  MCA  and  subpart 
C;  the  FTCA  and  subpart  E;  the  Act  of 

9  October  1962  (10  U.S.C.  2737)  and 
subpart  E;  the  NGCA  and  subpart  F;  the 
Maritime  Claims  Settlement  Act  and 
subpart  H;  or  the  FCA  and  subpart  J  will 
first  be  considered  under  this  subpart. 

(1 )  If  not  payable  under  this  subpart, 
the  claim  will  be  considered  under  the 
other  chapters  prior  to  any  disapproval. 
Particular  attention  should  be  given  to 
the  nature  of  the  claim;  many  alleged 
"unusual  occurrences"  are  actually 
torts,  either  by  employees  or  by 
individuals  in  their  private  capacities. 
While  some  incidents  may  not  seem 
common  to  these  experiencing  them,  an 
"unusual  occurrence"  is  defined  as  an 
occurrence  beyond  the  normal  risk 
associated  with  day-to-day  living  and 
working.  An  unusual  occurrence  does 
not  involve  a  reasonably  foreseeable 
consequence  of  normal  human  activity. 
For  example,  having  a  vehicle  hit  by  a 
golf  ball  while  dri\'ing  by  a  golf  course 
or  struck  by  an  unknown  vehicle  in  a 
parking  lot  is  a  reasonably  foreseeable 
consequence  of  drivings  vehicle. 

(2}^  a  claim  cognizahle  under  this 
subpart  arises  from  an  incident  resulting 
in  personal  injury,  no  payment  or 
emergency  partial  payment  will  be 
made  under  this  chapter  until  an 
investigation  completed  in  accordance 
with  §§  536.19  and  536.20  has  been 
conducted.  The  Commander,  USARCS, 
Chief,  Personnel  Claims  and  Recovery 
Division,  or  the  chief  of  a  command 
claims  service  may  waive  this 
requirement.  Prior  to  payment  the 
investigation  must  estabhsh  that  the 
incident  was  not  caused  by  the 
negligence  of  the  claimant  or  an  agent 
of  the  claimant.  An  example  of  such  an 
incident  would  be  a  fire  in  quarters  that 
results  in  an  injury  to  a  soldier's  family 
member  and  was  presumably  caused  by 
faulty  wiring,  but  might  have  been 
caused  by  the  claimant's  negligence. 

(3)  Any  claim  within  the  scope  of  this 
subpart  which  is  also  cognizable  under 
Article  139  will  first  be  considered 


under  subpart  I.  If  settlement  of  the 
Article  139  claim  will  be  unduly 
protracted,  the  claim  may  be  settled 
under  this  chapter  and  the  claimant 
counseled  to  repay  any  overpayment  if 
payment  is  later  received  under  the 
provisions  of  subpart  I. 

(d)  Any  claim  cognizable  under  this 
subpart  that  is  primarily  the  result  of 
fault  or  negligence  of  a  Government 
contractor  other  than  a  common  carrier 
or  warehouse  firm  will  first  be  referred 
to  the  contractor  or  his  or  her  insurer  for 
settlement  in  accordance  with  DA  Pam 
27-162,  paragraph  2-6. 

§536.163    Claimants. 

(a)  A  claim  may  be  presented  ander 
this  subpart  only  by — 

(1)  A  member  of  the  Active  Army. 

(2)  A  member  of  the  USAR  or  the 
ARNG  who  is  engaged  in  inactive  duty 
for  training  or  in  active  duty  training. 

(3)  A  civilian  employee  of  DA;  a 
civilian  employee  of  the  ARNG  funded 
jjnder  32  U.S.C.  709;  a  civilian 
employee  of  the  DOD  who  is  not  an 
employee  of  the  Department  of  the  Navy 
or  the  Department  of  the  Air  Force;  or 

a  continental  wage  scale,  local  wage 
scale,  and  other  foreign  national  local 
civilian  employees.  (See  DODD 
5515.10.)  However,  the  claims  of  a  DOD 
dependent  school  teachers  and  Defense 
Commissary  Agency  civilian  employees 
will  be  settled  by  the  Service  operating 
the  installation  where  that  school 
teacher/Commissary  Agency  employee 
is  employed. 

(4)  The  authorized  agent  or  legal 
representative  of  paragraphs  (a)  (1) 
through  (3)  of  this  section.  However, 
any  claim  presented  by  a  claims 
preparation  service  or  other  hired  agent 
must  be  signed  and  ratified  by  the 
proper  claimant  to  preclude  assignment 
of  claims,  regardless  of  whether  the 
claimant  has  executed  a  power  of 
attorney. 

(5)  The  sur\'ivors  of  paragraphs  (a)  (l) 
through  (3)  of  this  section  in  the 
following  order  of  precedence: 

(i)  Spouse. 

(ii)  Child  or  children. 

(iii)  Father  or  mother,  or  both. 

(iv)  Brothers  or  sisters,  or  both. 

(b)  A  member  of  another  U.S.  Armed 
Force  may  present  a  claim  to  an  Army 
claims  oftice  for  loss  of  or  damage  to 
personal  property  incident  to  his  or  her 
service.  Any  surji  claim  will  be 
investigated  and  processed  short  of 
adjudication  under  the  provisions  of 
this  chapter.  The  completed  file  will 
contain  all  required  supporting 
documents,  including  evidence  in 
support  of  the  amouuit  claimed  and 
documents  facilitating  recovery  from  a 
carrier,  insurer,  or  other  third  party. 


Such  claims  will  be  forwarded  direct  to 
the  nearest  legal  office  of  the  service 
concerned  for  settlement.  However. 
Marine  personnel  claims  should  be 
forwarded  directly  to  the  Commandant 
of  the  Marine  Corps  (MHP^O), 
Headquarters,  United  States  Marine 
Corps.  Washington,  DC  20380-0001. 

(c)  Claims  of  civilian  employees  of 
nonappropriated  fund  activities  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service  will  be 
processed  in  accordance  with  this 
chapter  and  subpart  L,  with  payment 
made  only  from  nonappropriated  funds. 

(d)  Subrogees,  assignees,  conditional 
vendors,  and  similar  third  parties  are 
not  proper  claimants  under  this  chapter, 
and  their  claims  are  barred  from 
paj-ment.  Further,  claims  for  losses  of 
subrogees  and  similar  third  parties  are 
barred  from  consideration  or  payment 
under  other  chapters  when  the  property 
owner  could  have  presented  a 
cognizable  claim  for  loss  under  the 
provisions  of  this  chapter. 

(e)  Personnel  who  do  not  fall  within 
one  of  the  categories  listed  in  a  above 
(such  as  Red  Cross  employees,  foreign 
military  personnel.  United  Services 
Organization  personnel,  or  employees  of 
Government  contractors,  including 
technical  representatives)  are  not  proper 
claimants  under  this  chapter,  and  their 
claims  are  barred. 

(0  Claimants  who  are  absent  without 
leave  (AWOL)  will  have  any  pending 
claim  denied  once  they  are  dropped 
from  the  rolls  (DFR).  The  denial  letter 
will  be  mailed  to  the  claimant's  last 
known  civilian  address. 

§536.165    Claims  cognizable. 

The  following  are  rionexclusive 
examples  of  categories  of  damage  to  or 
loss  of  property  that  may  be  considered 
by  claims  approval  and  settlement 
authorities  as  having  been  sustained 
incident  to  senice.  Note  that  a  loss 
unconnected  with  the  performance  of 
duty,  particularly  a  loss  occurring 
outside  of  normal  duty  hours,  would 
often  not  be  deemed  incident  to  a 
civilian  employee's  service,  even  though 
the  same  loss  might  be  deemed  incident 
to  a  soldier's  service.  This  is  particularly 
true  if  the  civilian  employee  is  a  local 
foreign  national  employee.  A  claims 
approval  or  settlement  authority  will 
ask  the  Chief.  Personnel  Claims  and 
Recovery  Division,  USARCS  for  an 
advance  opinion  prior  to  adjudicating  a 
claim  that  is  deemed  incident  to  ser\ice 
but  does  not  fall  within  one  of  the 
following  categories: 

(a)  Losses  in  quarters  or  other 
authorized  places.  Damage  to  or  loss  of 
property  by  fire,  flood,  hurricane,  or 
other  unusual  occurrence,  or  by  theft  or 
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V  andahsm  may  be  considered,  while 
located  at — 

(1)  Quarters,  wherever  situated,  which 
are  assigned  to  the  claimant  or 
otherwise  provided  in  kind  by  the 
Government. 

(2)  Quarters  outside  the  United  States, 
which  are  occupied  authority  but  are 
neither  assigned  to  the  claimant  nor 
othenvise  provided  in  kind  by  the 
Government.  However,  a  claim  is  not 
cognizable  when  the  claimant  is — 

(i)  A  civilian  employee  who  is  a  local 
inhabitant. 

(ii)  A  U.S.  citizen  hired  as  a  civilian 
employee  while  residing  abroad  or  after 
moving  to  B  foreign  country'  as  part  of 
the  household  of  a  person  who  is  not  a 
proper  party  claimant. 

(iii)  A  family  member  residing  outside 
the  United  States  while  the  soldier  is 
stationed  in  a  different  countrv'. 

(iv)  A  local  inhabitant  of  a  U.S. 
territory  who  is  in  that  territory-  at  the 
time  of  a  loss  when  he  or  she  is  in  the 
ARNG  either  Full  Time-National  Guard 
Duty  (AGR)  or  on  active  duty  under  title 
10.  or  in  the  USAR  on  active  duty  for 
any  reason. 

(3)  Any  place  of  lodging  wherever 
situated,  such  as  a  hotel,  motel,  guest 
house,  transit  billet  or  other  place,  when 
occupied  by  claimant  while  in  the 
performance  of  temporary  duty  or 
similar  authorized  military  assignment 
of  e  temporary  nature 

(4)  Any  warehouse,  office,  hospital, 
baggage  holding  area,  or  other  place 
authorized  or  apparently  authorized  by 
the  government  tor  the  reception  or 
storage  of  personal  property. 

(b)  Transportation  losses.  Damage  to 
or  loss  of  property  incident  to 
transportation  or  storage  pursuant  to 
orders  or  in  connection  with  travel 
under  orders  or  in  performance  of 
military  duty  may  be  considered,  if  not 
the  result  of  a  mechanical  or  structural 
defect.  This  includes  property  in  the 
custody  of — 

(1)  A  common  or  contract  carrier  or 
any  other  commercial  concern,  either 
pursuant  to  a  Government  Bill  of  Lading 
(GBL).  Government  contract,  or  the 
commuted  rate  method  (Joint  Travel 
Regulation  (JTR)  Vol  II.  paragraph 
C8001(4)).  With  respect  to  mobile 
homes,  it  is  the  owner's  responsibihfy  to 
place  the  mobile  home  and  its  tires, 
tubes,  frame,  and  other  parts  in  fit 
condition  and  to  load  the  mobile  home 
to  withstand  the  stress  of  normal 
transportation,  at  his  or  her  own 
expense,  prior  to  shipment. 

(2)  An  agent  or  agency  of  the 
Government,  to  include  property  mailed 
at  Government  expense  in  the  custody 
of  the  US.  Postal  Service. 


(3)  The  claimant  or  appropriate 
personnel  while  the  claimant  is 
traveling  in  a  private  or  pubhc  vessel, 
vehicle,  aircraft,  or  other  conveyance  in 
performance  of  militar>-  duty. 

(4)  The  claimant  or  appropriate 
personnel  while  the  claimant  is 
traveling  aboard  a  mihtar>'  vessel, 
aircraft,  or  vehicle  in  performance  of 
military  duty  or  pursuant  to  orders 
authorizing  travel,  including  travel 
pursuant  to  leave  orders  on  a  space 
available  basis. 

(c)  Losses  due  to  enemy  action, 
evacuation,  hostile  acts,  or  public 
service.  Damage  to  or  lose  of  property 
may  be  considered  which  is  a  direct 
result  of — 

(1)  Enemy  action,  or  threat  thereof; 
combat,  guerrilla,  or  other  belligerent 
activities,  whether  or  not  the  United 
States  was  involved;  or  unjust 
confiscation  by  a  foreign  power  or  its 
nationals  of  property  belonging  to 
soldiers  or  U.S.  national  civilian 
employees. 

(2)  Acts  of  mob  violence,  terrorist 
attacks,  or  other  hostile  acts  directed 
against  the  United  States  or  its  officers 
and  employees. 

(3)  Action  by  the  claimant  in  an 
attempt  to  quiet  a  civil  disturbance  or 
alleviate  a  pubUc  disaster. 

(4)  Efforts  by  the  claimant  to  save  a 
human  life  or  Government  property. 

(5)  Evacuation  from  a  foreign  country 
on  the  recommendation  or  order  of 
competent  authority.  This  subsection 
provides  payment  for  property 
belonging  to  soldiers  and  civilian 
employees  and  their  command- 
sponsored  dependents,  with  entitlement 
to  shipment  at  Govenunent  expense, 
which  is  abandoned  during  an 
evacuation  and  not  recovered,  or 
damaged  by  an  incident  of  political 
unrest  or  hostile  act  prompting  or 
following  such  evacuation. 

(d)  Loss  of  money  delivered  to  a 
Government  agent.  Loss  of  funds  neither 
apphed  as  directed  by  the  owner  nor 
returned  may  be  considered  when  the 
funds  were  delivered  to  and  accepted  by 
Government  personnel  authorized  or 
apparently  authorized  to  receive  them 
for  such  purposes  as  safekeeping; 
deposit  in  savings  deposit  program; 
transmission  by  personal  transfer 
account;  purchase  of  U.S.  bonds  or 
postal  money  orders;  or  conversion  into 
military  payment  orders.  Government 
checks,  or  into  another  kind  of  currency. 

(e)  Vehicle  losses.  Vehicles  are 
defined  to  include  automobiles, 
motorcycles,  mopeds.  utility  trailers, 
camping  trailers,  trucks  with  mounted 
camper  bodies,  motor  homes,  boats,  boat 
trailers,  bicycles,  and  aircraft.  Mobile 
homes  and  other  property  used  as 


dwelling  places  are  not  considered 
vehicles.  Damage  to  or  loss  of  vehicles 
and  property  properly  stored  or 
contained  therein  may  be  considered 
when — 

(1)  Used  in  the  performance  of 
military  duty,  if  such  use  was 
authorized  or  directed  for  the 
convenience  of  the  Government  and 
provided — 

(i)  The  travel  did  not  include 
commuting  to  or  from  the  permanent 
place  of  duty  and, 

(ii)  The  loss  or  damage  did  not  arise 
as  a  result  of  a  mechanical  or  structural 
failure  of  the  vehicle  during  such  usage. 

(2)  Shipped  to,  from,  or  between  an 
overseas  area  or  areas  at  Government 
expense  in  accordance  with  paragraph 
fb)  of  this  section,  provided  the  loss  or 
damage  did  not  arise  as  a  result  of 
mechanical  or  structiiral  failure  of  the 
vehicle  during  such  shipment. 

(3)  Located  at  quarters  or  place  of 
lodging  as  defined  in  paragraphs  (a)(1). 
(2).  and  (3)  of  this  section,  which  for  the 
purposes  of  this  paragraph  includes 
garages,  carports,  driveways,  assigned 
parking  spaces,  and  lots  specifically 
provided  and  used  for  the  purpose  of 
parking  at  one's  quarters,  provided  that 
the  loss  or  damage  is  caused  by  fire, 
flood,  hurricane,  or  other  unusual 
occurrence,  or  by  theft  or  vandalism. 
There  is  a  presumption  that  vehicle 
theft  or  vandahsm  occurs  off  the 
military  installation  and  is  generally  not 
compensable.  Claims  for  theft  or 
vandalism  to  vehicles  (including 
property  stored  inside  a  vehicle)  are 
only  payable  when  a  claimant  proves 
that  the  theft  or  vandalism  occurred 
while  the  vehicle  was  located  at  his  or 
her  authorized  or  assigned  quarters  (for 
example,  a  military  police  report 
indicates  broken  glass  from  the  window 
is  on  the  driveway). 

(4)  Located  other  than  at  quarters  on 

a  military  installation,  provided  that  the 
loss  or  damage  is  caused  by  fire,  flood, 
hurricane,  or  other  unusual  occurrence. 
The  term  "military  installation"  is  used 
broadly  to  describe  any  fixed  land  area, 
wherever  situated,  controlled,  and  used 
by  military  activities  or  the  DOD  .\ 
vehicle  that  is  properly  on  the 
installation  should  be  presumed  to  be 
incident  to  the  claimants  service  unless 
the  application  of  such  a  presumption 
would  be  unreasonable  under  the 
particular  circumstances,  such  as 
visiting  a  fellow  soldier  on  another 
military  installation  while  on  leave. 

(f)  Clothing  and  articles  being  worn. 
Damage  to  or  loss  of  clothing  and 
articles  being  worn  while  on  a  military' 
installation  or  in  the  performance  of 
military  duty  may  be  considered, 
provided  such  loss  was  caused  by  fire. 
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flood,  hurricane,  or  other  unusual 
occurrence,  or  by  theft.  Spilling  battery 
acid,  paint  or  similar  substances  on 
clothing,  or  breaking  eyeglasses  during 
physical  training  is  not  an  unusual 
occurrence. 

(g)  Personal  property  held  as 
evidence.  Deprivation  of  property  held 
as  evidence  may  be  considered  when, 
after  taking  all  circumstances  into 
consideration,  the  temporary  loss  of  the 
property  vvill  work  a  grave  hardship  on 
the  claimant  who  is  a  victim  of  a  crime. 

(h)  On-post  robberies.  Claims  for 
losses  due  to  theft  from  the  person  on 
a  military  installation  by  the  use  of 
force,  violence,  or  threat  to  do  bodily 
harm  may  be  considered.  If  cognizable 
under  Article  139,  the  claims  should  be 
considered  under  subpart  I 

§536.166    Claims  not  cognizable. 

The  following  are  examples  of  types 
and  categories  of  property  losses  for 
which  compensation  will  not  be 
allowed: 

(a)  Property  lost  or  damaged  as  a 
result  of  claimant's  negligence.  Property 
damaged  or  lost,  in  whole  or  in  part,  as 
a  result  of  any  negligence  or  WTongful 
act  of  the  claimant,  the  claimant's 
spouse  or  family  member,  or  any  agent 
or  employee  of  the  claimant  acting  in 
the  scope  of  employment,  is  not 
compensable.  Negligence  may  be 
defined  as  failure  to  exercise  the  degree 
of  care  that  a  reasonable  and  prudent 
person  would  have  exercised  under  the 
same  circumstances. 

(b)  Property  damaged  or  lost  while 
located  at  quarters  within  the  United 
States  that  were  occupied  by  the 
claimant  but  were  neither  assigned  nor 
otherwise  provided  in  kind  by  the 
Government. 

(c)  Intangible  property.  Loss  of 
property  that  has  no  extrinsic  and 
marketable  value  but  is  merely 
representative  or  evidence  of  value, 
such  as  non-negotiable  stock 
certificates,  promissory  notes,  bonds, 
bills  of  lading,  warehouse  receipts, 
insurance  policies,  baggage  checks,  and 
bank  books,  is  not  compensable. 
Similarly,  a  claimant  may  not  be 
compensated  for  the  inability  to  use 
non-refundable  tickets  or  recover  lease 
or  utility  deposits.  Loss  of  a  thesis,  or 
other  similar  item,  is  compensable  only 
to  the  extent  of  the  out-of-pocket 
expenses  incurred  by  the  claimant  in 
preparing  the  item  such  as  the  cost  of 
the  paper  or  other  materials.  No 
compensation  is  authorized  for  the  time 
spent  by  the  claimant  in  its  preparation 
or  for  supposed  literary  value. 

(d)  Incidental  expenses  and 
consequential  damages.  The  Act  and 
this  chapter  authorize  payment  for  loss 


of  or  damage  to  personal  property  only. 
Except  as  provided  in  §  536.165, 
consequential  damages  or  other  types  of 
loss  or  incidental  expenses  (such  as  loss 
of  use,  interest,  carrying  charges,  cost  of 
lodging  or  food  while  awaiting  arrival  of 
shipment,  attorney  fees,  telephone  calls, 
cost  of  transporting  claimant  or  family 
members,  inconvenience,  time  spent  in 
preparation  of  claim,  or  cost  of 
insurance  premiums)  are  not 
compensable. 

(e)  Real  property.  Damage  to  real 
property  is  not  compensable.  In 
determining  whether  an  item  is 
considered  to  be  an  item  of  personal 
property,  as  opposed  to  real  property, 
normally,  any  movable  item  is 
considered  personal  property  even  if 
physically  joined  to  the  land. 

(0  Articles  acquired  or  held  for  sale  or 
disposition  by  other  commercial 
transactions  on  more  than  an  occasional 
basis,  or  for  use  in  a  private  profession 
or  business  enterprise. 

(g)  Enemy  property  or  war  trophies. 

(h)  Property  acquired,  possessed,  or 
transported  unlawfully  or  in  violation  of 
local  law  or  competent  regulations  or 
directives.  This  includes  loss  or  damage 
to  vehicles  not  properly  registered  or 
insured  in  compliance  with  local  law  or 
competent  regulations  or  directives. 

(i)  Loss  of  money  in  any  amount 
during  shipment  or  storage  with  baggage 
or  household  goods.  This  includes  coin 
collections. 

(j)  Property  stored  at  a  commercial 
facility  for  the  convenience  of  the 
claimant  and  at  his  or  her  expense. 

(k)  Substantial  fraud.  The  nead  of  an 
area  claims  office  may  completely  den> 
a  claim  that  he  determines  to  be 
substantially  tainted  by  fraud. 

(1)  Not  a  proper  claiman'  See 
§§  536.164  and  536.165(a)(2). 

§536.167    Time  prescribed  for  filing. 

la)  No  claim  may  be  paid  under  this 
subpart  unless  it  is  presented  in  writing 
within  2  years  after  it  accrues.  A  claim 
is  presented  when  it  is  received  at  a  U.S. 
military  establishment,  not  when  it 
enters  the  mails.  For  purposes  of  this 
chapter,  a  claim  accrues  at  the  time  of 
the  incident  causing  the  loss  or  damage, 
or  at  such  time  as  the  loss  or  damage  is 
or  should  have  been  discovered  by  the 
claimant  through  the  exercise  of  due 
diligence.  In  the  case  of  multiple 
deliveries  on  the  same  Government  Bill 
of  Lading,  the  claim  accrues  for  those 
later  received  items  when  they  are 
delivered.  The  claim  filed  for  the  initial 
damage  will  be  amended  to  reflect  the 
subsequently  claimed  items.  If  personal 
property  remains  in  storage  after  the 
expiration  date  of  legal  entitlement  to 
storage  at  Governmental  expense,  a 


claim  normally  accrues  on  such 
expiration  date. 

fb)  If  a  claim  accrues  in  time  of  war 
or  armed  conflict  in  which  the  Armed 
Forces  of  the  United  States  are  engaged, 
or  if  such  a  war  or  armed  conflict 
intervenes  within  2  years  after  the  claim 
accrues,  and  if  good  cause  is  showTi, 
then  the  claim  may  be  presented  not 
later  than  2  years  after  the  war  or  armed 
conflict  is  terminated.  A  claims  office 
may  telephonically  obtain  the  authority 
to  grant  additional  time  to  file  a  claim, 
from  the  Chief,  Personnel  Claims  and 
Recovery  Division.  If  good  cause  for 
delay  in  filing  is  not  established,  the 
inter\'ention  of  war  or  armed  conflict,  in 
itself,  will  not  permit  payment  of  a 
claim  presented  later  than  2  years  after 
accrual.  Pursuant  to  the  provisions  of 
Public  Law  96-446  (94  Stat  1967). 
periods  of  captivity  are  excluded  in 
computing  the  2-year  statute  of 
limitations. 

(c)  If  a  proper  party  claimant  is 
notified  that  his  or  her  personal 
property  in  non-temporary  storage  has 
sustained  partial  damage,  the  statute  of 
limitations  does  not  begin  to  run  until 
the  claimant  has  an  opportunity  to 
ascertain  the  extent  of  the  loss,  or  the 
claimant's  entitlement  to  Government 
shipment  or  storage  expires,  whichever 
occurs  sooner.  However,  the  claimant  is 
expected  to  exercise  due  diligence  in 
attempting  to  ascertain  the  extent  of  the 
loss.  Moreover,  when  a  proper  party 
claimant  is  notified  that  his  or  her 
personal  property  in  non-temporary 
storage  at  government  expense  has 
sustained  complete  destruction  or  loss, 
the  statute  of  limitations  begins  to  run 
when  this  notification  is  received. 

§536.168    Form  o(  claim. 

Claims  personnel  will  date-stamp,  log 
in  and  consider  as  a  personnel  claim 
any  writing  received  at  a  U.S.  military 
establishment  if  it  constitutes  a  demand 
for  compensation  for  loss  of  or  damage 
to  personal  property.  Claims  personnel 
will  not  return  such  wTiting  to  the 
claimant  without  action  as  "lacking 
documentation"  and  may  only  consider 
it  abandoned  in  accordance  with 
§  536.234(a).  For  claims  cognizable 
under  this  chapter,  a  demand  need  not 
be  for  a  specified  sum  of  money. 
However,  the  claimant  must  complete 
and  submit  DO  Form  1842  and  DD  Form 
1844  (List  of  Property  and  Claim 
Analvsis  Chart)  as  a  condition  precedent 
to  pa\-ment  of  the  claim.  Claimants  will 
be  required  to  complete  only  one  DD 
Form  1842  and  DD  Form  1844  and  to 
provide  only  one  copy  of  supporting 
documentation.  A  demand  on  carrier, 
warehouse  firm,  insurer,  or  other  third 
party  is  not  considered  a  claim  against 
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the  United  States.  Submission  of  DD 
Form  1840R  (Notice  of  Loss  or  Damage) 
to  the  claims  office  does  not  constitute 
presentment  of  a  claim.  If,  however,  a 
claimant  alleges  that  he  or  she  filed  a 
claim,  and  the  evidence  shows  that 
within  the  2-year  period  the  claimant 
visited  a  claims  office  of  one  of  the 
Axmed  Forces  with  an  apparent  desire 
to  obtain  compensation,  it  may  be 
presumed  in  absence  of  evidence  to  the 
contrary,  that  the  claimant,  in  fact, 
submitted  a  claim. 

§536.169    Presentation. 

(a)  A  claim  should,  if  practicable,  be 
submitted  in  writing  to  the  claims  office 
serving  the  Active  Army  installation 
where  the  claimant  is  stationed,  or 
nearest  to  the  point  where  the  loss  or 
damage  occurred,  or  where  investigation 
of  the  facts  and  circumstances  can  most 
conveniently  be  made.  ARNG  and 
USAR  personnel  will  not  file  claims 
VNith  their  unit  but  with  the  nearest 
Active  Army  installation.  If  submission 
in  accordance  with  the  foregoing  is 
impracticable  under  the  circumstances, 
the  claim  may  be  submitted  in  writing 
to  the  commander  of  any  installation  or 
establishment  of  the  Armed  Forces  who 
will  forward  the  claim  to  the 
appropriate  Army  claims  office  for 
processing.  To  constitute  a  filing  under 
this  regulation,  a  claim  must  be 
presented  in  writing  to  an  agency  of  one 
of  the  military  departments  other  than 
the  National  Guard  or  a  Reserve 
Component. 

(b)  The  claimant  is  responsible  for 
substantiating  ownership  or  possession, 
the  fact  of  loss  or  damage,  and  the  value 
of  property,  especially  for  e.xpensive 
items.  The  claimant  is  also  responsible 
for  promptly  discovering  and  reporting 
loss  whenever  failure  to  do  so  would 
prejudice  either  effective  investigation 
of  the  claim  or  effective  recovery  action 
from  a  third  party.  Failure  to  do  so  may 
result  in  reduction  of  the  amount 
allowable  or  denial  of  the  claim  in 
accordance  with  §  536.181(a). 

Evaluation,  Adjudication,  and 
Settlement  of  Claims 

§536.170    Policy. 

(a)  The  prompt,  fair  disposition  of 
claims  of  soldiers  and  civilians, 
consistent  with  the  protection  of  the 
interests  of  the  Government,  is 
necessary  to  maintain  morale  and  to 
prevent  financial  hardship.  Claims 
approval  and  settlement  authorities 
should  exercise  reasonable  discretion  in 
the  consideration  of  claims  to  achieve 
this  goal. 

(b)  The  small  claims  procedures 
(subpart  B  of  this  part,  small  claims) 
applicable  to  claims  that  may  be  settled 


by  pa>'ment  of  $1,000  or  less  without 
extensive  investigation  should  be  used 
to  the  maximum  extent  feasible.  When 
this  procedure  is  used,  every  reasonable 
effort  should  be  made  to  settle  the  claim 
within  the  shortest  possible  period, 
usually  one  working  day.  However,  the 
small  claims  procedure  should  not  be 
used  when  additional  investigation  is 
necessary  to  develop  the  facts  required 
for  an  informed  disposition  of  the  claim 
regardless  of  the  amount  claimed. 

(c)  Within  the  DA.  personnel  claims 
will  not  be  transferred  except  as 
authorized  by  the  USARCS  or  a 
command  claims  service.  (See  DA  Fam 
27-162.  paragraph  2-55.) 

(d)  When  it  is  necessar>-  to  disapprove 
a  claim  or  to  allow  a  sum  less  than  the 
amount  claimed,  the  claimant  must  be 
informed  either  orally  or  in  writing  of 
the  factual  or  legal  basis  for  the 
decision.  The  file  must  reflect  that  this 
explanation  was  provided  to  the 
claimant. 

(e)  When  a  claimant  refuses  to 
provide  information  concerning  private 
insurance  coverage,  the  JA  may  assume, 
in  the  absence  of  evidence  to  the 
contrary,  that  the  claimant  had  private 
insurance  covering  the  entire  loss  and 
disapprove  the  claim. 

§  536j1 71    Preliminary  findings  required. 
Prior  to  allowing  or  recommending 
the  allowance  of  compensation  for  the 
loss,  damage,  or  destruction  of  property, 
the  approval  or  settlement  authority  will 
make  the  following  findings; 

(a)  The  claimant  is  a  proper  party 
claimant. 

(b)  The  evidence  substantiates  the  fact 
of  ownership  or  possession  of  the 
personal  property  involved  and  the  fact 
of  loss,  damage,  or  destruction  as 
alleged. 

(c)  The  loss,  damage,  or  destruction  of 
the  property  involved  was  sustained 
incident  to  the  claimant's  military 
service  or  employment. 

(d)  The  type  of  property  claimed  and 
the  amount  or  quantity  claimed  was 
reasonable  or  useful  under  the  attendant 
circumstances  for  the  claimant  to  have 
used  or  possessed  incident  to  military- 
service  or  employment. 

(e)  There  is  no  bar  to  the  allowance 
of  compensation  for  the  type  of  property 
involved,  or  for  the  type  of  loss,  damage, 
or  destruction  providing  the  basis  of  the 
claim. 

(f)  The  claimant  certified  that  no  part 
of  the  loss  is  covered  by  insurance.  If 
private  insurance  covers  any  part  of  the 
loss,  the  claimant  must  first  settle  with 
the  insurance  company.  See 

§  536.181(b)(5).  (Coverage  under  most 
personal  property  insurance  carried  by 
service  personnel  includes  items  lost  or 


missing,  destroyed,  or  damaged  by 
water  while  in  custody  of  a  pubfic 
carrier.) 

§  536. 1 72    Guides  for  computing  amounts 
allowable. 

(a)  For  claims  of  losses  incident  to 
service  processed  under  this  subpart  or 
subpart  L.  the  Commander,  USARCS, 
will  periodically  publish  an  Allowance 
List — Depreciation  Guide  specifying 
rates  of  depreciation  and  maximum 
payments  applicable  to  categories  of 
property.  The  Allowance  List — 
Depreciation  Guide  will  be  binding  on 
all  Army  claims  personnel.  (See 

§  536.9(f)  )  For  claims  for  losses  incident 
to  service  processed  under  this  subpart 
or  subpart  L.  no  pajment  will  be  made 
on  an  item  or  categor>'  of  items  in  excess 
of  the  maximum  payment  in  effect  at  the 
time  the  claim  arose,  except  as  provided 
in  §  536.174(b) 

(b)  The  Commander,  USARCS  will 
promulgate  additional  guides, 
references,  and  tables  to  assist  in 
computing  allowable  compensation 
under  this  chapter.  (See  DA  Pam  27- 
162,  chapter  2.) 

§536.173    Ownership  or  custody  of 
property. 

Compensation  may  be  allowed  even 
though  the  property  was  not  in  the 
actual  possession  of  the  claimant  at  the 
time  of  the  damage  or  loss. 
Compensation  may  also  be  allowed  even 
though  the  property  was  not  owmed  by. 
the  claimant,  provided  it  was  lawfully 
under  his  or  her  dominion  and  control. 
However,  compensation  will  not  be 
allowed  for  damage  or  loss  to  personal 
property  transported  to  accommodate 
another,  other  than  the  claimant's 
family  members,  nor  will  compensation 
for  damage  or  loss  to  a  vehicle  loaned 
to  a  claimant  be  allowed  unless  both  the 
claimant  and  the  owner  are  proper  party 
claimants.  A  vehicle  registered  in  the 
name  of  the  claimant  or  a  spouse  is  not 
deemed,  as  between  them,  to  be  loaned. 
When  a  vehicle  is  subject  to  a  lien,  the 
vehicle  is  not  deemed  to  be  loaned 
merely  because  the  title  is  in  the  name 
of  the  lien-holder. 

§536.174    Determination  of  compensation. 

(a)  A  claim  may  be  allowed  only  for 
the  amount  and  quantity  of  personal 
property  considered  reasonable  or 
useful  for  the  claimant  to  have  used  or 
possessed  under  the  attendant 
circumstances,  incident  to  his  or  her 
service  or  employment.  In  determining 
the  reasonableness  or  utility  of  types 
and  quantities  of  property  included  in  a 
claim  cognizable  under  this  chapter,  an 
approval  or  settlement  authority  will 
give  consideration  to  the  claimant's 
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living  conditions,  family  bize,  social 
obligations,  and  need  to  have  more  than 
average  quantities,  as  well  as  the 
circumstances  attending  acquisition  or 
possession  of  the  property  and  the 
manner  of  damage  or  loss. 

fb)  The  maximum  amounts  allowable 
for  specific  t'.'pes  and  categories  of 
personal  property  listed  in  The 
Allowance  List — Depreciation  Guide 
constitute  a  determination  of  amount  of 
quantity  deemed  reasonable  rir  useful.  A 
maximum  allowance  per  item  indicates 
that  the  aiiowance  for  a  single  iiem  of 
the  type  or  category  oi  property 
involved  will  not  exceed  that  amount.  A 
maximum  allowance  per  <;liJ."n  indicates 
that  the  total  allowance  far  all  items  of 
the  listed  tvpe  or  category  is  limited  to 
that  amount  Where  both  a  rr.a;<irnum 
amount  per  item  ar.d  per  claim  are 
applicable,  the  total  ailowbnc?  for  all 
Items  will  be  limited  to  the  rr.avimum 
per  claim,  which  will  reflet  t  the 
allowance  of  not  mrjre  than  the 
maximum  per  item  for  any  individual 
item.  To  avoid  applicrition  of  these 
maximum  allowances,  a  sold.,  r  or 
civilian  employee  mav  obiaja  addition^ 
protection  on  shipments  by  requesting 
full  replacement  protection  or  increased 
value  protection  The  CJ:ipf.  Personnel 
Claims  and  Recovery  Chvision.  IJSARCS 
may  waive  the  maximum  in  a  particular 
case  for  good  cause  shown. 

(c)  Comp'^nsation  allowable  for  an 
item  of  personal  property  will  not 
exceed  the  actual  value  of  the  item  at 
the  time  of  its  loss,  damage,  or 
destruction.  Guidance  on  determining 
the  bas«  figure  for  gctuaj  value,  using 
replacement  costs,  estimates,  or  the 
Table  of  Adjusted  Doliai  Value,  is 
provided  in  DA  Pam  27-1S2,  chapter  2. 
Because  soldiers  are  permitted  to 
replace  items  missing  or  destroyed 
during  PCS  moves  from  the  Overseas 
Post  Elxchange  Catalog,  even  when 
ordering  from  this  catalog  is  not 
otherwise  permitted,  such  items  may  be 
valued  using  this  catalog. 

(d)  In  adjusting  a  base  f:gure  to 
determi.ne  actual  value,  standard  yearly 
rates  of  depreciation  have  been 
established  for  the  types  and  categories 
of  items  that  have  generally  recognized 
periods  of  useful  hfe;  standard  flat  rates 
of  depreciation  have  been  estabhshed 
for  certain  kinds  of  items  that  decrease 
in  value  primarily  as  the  result  of  the 
fact  they  are  no  longer  new  and  unused, 
but  which  do  not  continue  to  depr*5ciate 
on  a  yearly  basis  since  they  are  cot 
subject  to  fixed  periods  of  useful  life. 
(See  Allowance  List — Depredation 
Guide  )  However,  if  personal  inspection 
of  damaged  prop«r,y  indicates  that  it 
was  In  bi;t!dr  than  average  condition 
prior  to  damage,  a  lesser  rale  of 


depreciation  should  be  applied. 
Similarly,  if  the  evidence  indicates  that 
an  item  was  in  poor  condition  at  time 
of  damage,  a  higher  rate  of  depreciation 
is  appropriate.  Variations  from  the 
established  rates  of  depredation  will  be 
fully  explained.  The  following  rules  are 
to  be  observed  in  computing  the 
depredation  applicable  to  any  item: 

fl)  Normally  no  depreciation  is  to  be 
charged  against  goods  during  periods  of 
storage.  However,  this  does  not  mean 
that  deductions  cannot  be  taken  for 
other  reasons,  such  as  a  reduction  in  the 
market  value  of  an  item  because  of 
changes  in  style  or  obsolescence. 

|2)  Do  not  depreciate  an  item  which 
is  less  than  six  months  old  (including  an 
item  subject  to  flat  rate  depreciation) 
except  clothing  and  other  rapidly 
depredating  articles  which  may  be 
subject  to  considerable  use  in  such  a 
short  period  of  time  Calculate  yearly 
depreciation  from  the  date  an  item  is 
originally  acquired  to  either  the  date  of 
pickup  (for  shipment  or  storage  claims), 
or  to  the  date  the  property  was  lost  or 
damaged  (for  other  personnel  claims).  If 
the  claimant  acquired  a  used  item,  then 
the  claimant  should  use  either  the  date 
the  original  owner  acquired  the  item 
and  the  original  purchase  price,  or  the 
claimant's  purchase  price  and  date  he  or 
she  purchased  the  item.  In  accx>rdance 
with  the  .\llowance  List — Dftpreciatio.n 
Guide,  compute  yearly  depreciation  in 
12  month  increments  (eg..  6-17  months 
equals  one  year),  excluding  the  month 
the  property  was  acquired  and  the 
month  that  the  property  was  picked  up, 
lost  or  damaged. 

(3)  No  item  will  be  depredated  by 
more  than  75  percent. 

(4)  No  depreciation  is  charged  against 
genuine  antiques,  objects  of  art,  and 
collector's  items,  except  for  repair  of 
portions  thereof,  such  as  upholstery, 
which  requires  periodic  replacement  or 
repair.  For  the  purpose  of  this  njle,  a 
"souvenir"  is  not  considered  a 
collector's  item. 

(e)  Compensation  nonxially  allowed 
for  an  item  damaged  bey  or  d  economic 
repair  is  the  actual  value  at  the  time  of 
destruction.  However,  if  an  item  has  not 
been  totally  destroyed  and  any  part 
remains  useful  and  has  a  salvage  value, 
and  that  part  is  to  be  retained  by  the 
daimant,  the  allowance  will  be  the 
value  at  time  of  destruction  less  the 
ascertained  value  of  the  salvageable 
part.  If  the  claimant  does  not  wish  to 
retain  any  salvageable  part  of  a 
destroyed  item,  he  or  she  may  be 
allowed  the  full  value  at  the  time  of  the 
destajction  with  no  deduction  for 
salvage  value,  provided  the  claimant 
turns  vn  the  salvageable  part  to  the 
Defense  Reutilization  and  Marketing 


Office  prior  to  payment  of  the  claim  or 
holds  the  item  for  turn-in  to  the  carrier 
(see  UA  Pam  27-152,  pamgraph  2-A4). 
If  the  item  is  turned  in  to  the  Defense 
Reutiliiation  and  Marketing  OfHce,  a 
rec-eipt  for  th^property,  DO  Form  1348- 
1  (DOD  Single  Line  Item  Release/ 
Receipt  Document),  will  be  included  in 
the  file  of  the  paid  claLm.  If  the  staff  or 
command  jA  determines  that 
salvageable  items  are  valued  at  S25.0Q 
or  less,  he  or  she  may  advise  the 
claimant  to  dispose  of  them  other  than 
by  turn-in  and  this  decision  will  be 
noted  on  the  chronology  sheet.  In 
certain  situations  it  may  be  necessary 
for  the  claima  office  to  assist  the 
claimant  to  arrange  for  disposition  of 
the  property. 

(fj  If.  after  paj-ment  of  a  claim,  tn 
approving  or  settlement  authority 
discovers  that  the  payment  was 
erroneous  because  the  claimant 
misrepresented  the  quality.  quant;ty. 
age,  condition,  or  replacement  or  repair 
cost  of  items,  or  other  facts  necessary  to 
the  adjudication  of  the  claim,  the 
approval  or  settlement  authority  may 
recalculate  the  amount  allowed  and 
arrange  for  recoupment  of  the  erroneous 
amount  paid.  However,  this  procedure 
should  be  used  sparingly,  with  doubts 
resolved  in  favor  of  the  claimant.  The 
procedure  is  independt'nt  of  any  other 
action  taken  agai.nst  the  claimant. 

(gj  In  determining  allowable  amounts, 
cents  will  be  rounded  off  to  the  nearest 
whole  dollar  on  each  line  item.  Drop 
amounts  under  50  cents  and  increase 
amounts  from  50  to  99  cents  to  the  next 
dollar  Thus.  $1  49  becomes  Si. 00  a.nd 
S2  .50  beccines  $3.00. 

5S36.175    Cognirable  Incidental  expenses 

U)  Lxpt^nses  modent  to  repair  or 
replacement.  In  addition  to  actual  value, 
the  cost  of  obtaining  estimates  of  repair 
necessary  to  substantiate  amounts 
claimed  for  damaged  property  may  be 
considered,  provided  the  action  of  the 
claimant  in  contracting  for  the  estimates 
appears  reasonable  under  the 
circumstances  or  was  specifically 
directed  by  the  approval  or  settlement 
authority.  However,  when  the  cost  of  an 
estimate  can  be  applied  toward  th«  bill 
due  upon  completion  of  repairs,  the  cost 
of  the  estimate  will  not  be  allowed, 
whether  or  not  the  claimant  chooses  to 
have  the  repair  done. 

(b)  Replacement  of  certain 
documents.  The  fee  cha.'ged  for 
repladng  certain  necessary  documents 
such  as  marriage  licenses,  driver's 
bcenses,  passports,  or  birth  certificates 
may  be  allowed  when  these  documents 
are  lost  or  destroyecL 

(c)  Sales  tax  and  draycge.  Sales  tax 
and  drayage  (induding  postage  or 
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handling  charges  to  mail  an  item  or 
replacement  part)  can  be  allowed  up  to 
S50  per  claim  prior  to  the  actual  cost 
being  incurred.  However,  payment-in 
eoiicess  of  $50  will  require  the  claimant 
to  substantiate  that  the  cost  has  been 
incurred. 

§536.176    Property  recovered. 

(a)  Before  approval.  Do  not  pay  claims 
for  missing  property  if  the  missing 
property  is  located  before  the  claim  is 
appro\ed.  Only  the  transit  related 
damage  will  be  cognizable.  As  an 
exception  to  this  rule,  compensation 
may  be  allowed  for  necessary  items  that 
were  missing  for  an  unreasonable  time 
after  the  expected  arrival  date  and  were 
replaced  by  claimant  prior  to  the  items 
being  located.  Necessary  items  are  those 
that  are  basic  to  the  operation  of  a 
household.  If  compensation  is  allowed 
under  the  above  exception,  the  claimant 
will  disclaim  in  writing  further  interest 
and  ownership  in  such  items  in 
accordance  with  paragraph  Cb)(Z)  of  this 
section. 

(b)  After  approval.  If  missing  property 
is  located  after  the  claim  is  approved  for 
pajTnent,  the  claimant  will  normally  be 
advised  of  his  or  her  option  to — 

(1)  Accept  any  or  all  of  the  items 
located  and  remit  the  amount  already 
allowed  for  such  items  to  the  United 
States.  In  certain  circumstances,  the 
claimant  will  not  have  an  option;  The 
Chief,  Personnel  Claims  and  Recovery 
Division,  USARCS  or  his  designee  can 
require  the  claimant  to  accept  any  or  all 
of  the  items  and  remit  the  amount 
allowed;  or 

(2)  Disclaim  in  writing  further  interest 
and  ownership  in  the  property  and 
retain  the  amount  approved  for 
payTnent.  If.  however,  the  approval  or 
settlement  authority  determines  that  any 
of  the  recovered  property  is 
substantially  different  in  quality,  price, 
or  value  from  the  property  claimed,  the 
approval  or  settlement  authority  may 
require  the  claimant  to  return  the 
amount  allowed  for  such  property  and 
accept  the  property. 

§536.177    Companion  claims. 

When  two  or  more  claims  arising  from 
the  same  incident  are,  by  reason  of 
differences  in  amounts  within  the 
jurisdiction  of  different  approval  or 
settlement  authorities,  action  will  be 
withheld  on  these  claims  until  the 
authority  having  jurisdiction  over  the 
largest  claim  has  determined  that  the 
claims  arising  out  of  the  incident  are 
cognizable,  unless  the  claims  lesser  in 
amount  are  clearly  cognizable  and 
meritorious. 


§  536.1 78    Emergency  partial  payments. 

(a)  Frequently  a  claimant  is  in 
immediate  need  of  funds  to  replace 
damaged  or  destroyed  property.  An 
emergency  partial  payment  up  to  S2.000 
is  authorized  under  the  following 
circumstances:  (1)  A  hardship  situation 
exists  that  can  be  alleviated  by 
providing  immediate  funds  for  the 
repair  or  replacement  of  certain 
property  lost  or  damaged;  and 

(2)  A  claim  has  been  presented. 

(3)  The  approval  or  settlement 
authority  determines  that  the  claim  is 
clearly  payable  under  this  chapter,  in  an 
amount  exceeding  the  amount  of  the 
proposed  emergency  payment. 

(b)  The  approval  or  settlement 
authority  can  approve  an  emergency 
partial  payment  on  any  claim  that  meets 
the  above  criteria.  If  the  adjudicated 
amount  exceeds  the  approval  or 
settlement  authority's  delegated 
monetary  amount,  pay  up  to  the 
delegated  amount  (less  the  emergency 
payment),  mark  the  outside  of  the  file 
•PRIORITY"  and  transfer  it  with  all 
documentation  (to  include  computer 
disk,  paper  screen  and  memorandum  of 
opinion)  to  the  next  higher  claims 
authority  for  additional  payment. 

(c)  Prior  to  making  any  emergency 
payment,  the  authority  approving  such 
payment  normally  will  obtain  an 
executed  partial  acceptance  agreement 
from  the  claimant  or  his  or  her 
representative.  Only  the  Chief, 
Personnel  Claims  and  Recover,- 
Division,  USARCS  or  his  designee  can 
authorize  emergency  partial  payments 
above  $2,000.  The  authority  requesting 
an  emergency  partial  payment  above 
$2,000  can  coordinate  telephonically 
with  USARCS. 

§536.179    Personnel  claims  men[>orandum. 

(a)  A  personnel  claims  memorandum 
of  opinion  will  be  included  in  the  file 
of  each  personnel  claim  disapproved; 
forwarded  for  adjudication,  disapproval, 
or  reconsideration;  or  forwarded  with  a 
recommendation  that  there  be  a 
deviation  from  the  Allowance  List  or 
other  established  policy. 

(b)  A  personnel  claims  memorandum 
of  opinion  will  be  signed  by  the  Claims 
JA.  It  will  be  routed  through  any 
intervening  settlement  authority, 
addressed  to  the  settlement  authority 
who  u-iil  take  final  action  (for  example, 
a  disapproval  would  be  addressed  to  the 
S)A  of  an  area  claims  office,  and  a 
reconsideration  would  be  addressed  to 
the  Commander,  USARCS).  The 
memorandum  will  be  sufficiently 
detailed  to  explain  fully  and  support  the 
action  taken  or  recommended.  (See  D.A 
Pam  27-162.  paragraph  2-551  for 
further  instructions.)  It  will  be  arranged 


as  follows:  (l)  Claimant's  name  and 
address. 

(2)  Date  and  place  the  incident 
occurred  giving  rise  to  the  claim. 

(3)  Amount  of  claim,  the  date  it  was 
filed,  and  the  date  reconsideration  was 
requested. 

(4)  Subparts  the  claims  were 
considered  under,  and  a  brief 
description  of  the  incident  or  of  the 
issues  raised  by  the  claimant  on 
reconsideration. 

(5)  Facts. 

(6)  Opinion. 

(7)  Recommended  action. 

§536.180    Reconsideration. 

A  claim  will  be  reconsidered  under 
the  conditions  listed  below. 
Reconsiderations  normally  require 
additional  investigation  and  review. 
This  additional  information  will  be 
documented  in  the  file.  An  approval  or 
settlement  authority — 

(a)  May  always  reconsider  his  or  her 
action  if  the  original  action  was  in  error 
or  is  incorrect  based  on  new  facts.  This 
may  be  pursuant  to  either  a  claimant's 
oral  request  for  reconsideration  or  as  a 
result  of  any  post-settlement  review 
conducted  on  the  claims  file.  Note  that 
while  the  original  approving  or 
settlement  authority  may  consider  a 
claimant's  "oral"  request  for 
reconsideration,  claims  personnel 
should  advise  claimants  that  a  higher 
settlement  authority  will  not  act  on  an 
oral  request  until  the  claimant  presents 
it  in  writing  in  accordance  with 
paragraph  fb)  of  this  section.  The  basis 
for  any  change  will  be  reflected  in  the 
file. 

(b)  Must  reconsider  a  claim  upon  the 
written  request  of  the  claimant  or 
someone  acting  on  his  or  her  behalf.  The 
claimant  must  clearly  state  the  factual  or 
legal  basis  for  relief.  However,  the 
reconsideration  process  must  be 
considered  not  as  an  adversarial 
process,  but  rather  as  an  opportunity  for 
the  approval  or  settlement  authority  to 
continue  a  dialogue  with  the  claimant. 
Every  effort  should  be  made  to  develop 
the  claimant's  version  of  the  facts.  A 
claim  will  be  reconsidered  even  if  a 
settlement  agreement  has  been 
executed. 

(1)  The  original  approval  or 
settlement  authority  will  modify  the 
original  action  if  he  or  she  determines 
that  the  original  action  was  incorrect  or 
is  incorrect  based  on  new  evidence.  The 
basis  for  any  change  will  clearly  be 
reflected  in  the  file. 

(2)  A  successor  or  higher  approval  or 
settlement  authority  wiU  only  modify' 
the  original  action  on  the  basis  of  fraud, 
substantial  new  evidence,  mistake 
(misinterpretation)  of  law  or  regulation, 


12706  Federal  Register  /  Vol.  59,  Na  52  /  Thursday,  March  17,  1994  /  Proposed  Rules 


or  an  error  in  calculation.  The  basis  for 
any  change  will  clearly  be  reflected  ia 
the  file. 

(J)  An  approval  or  i«ltlement 
authority  can  take  final  action  on  a 
request  for  reconsideration  if  be  or  she 
informs  the  claimant  in  writing  that  the 
claimant — 

(i)  Is  aware  of  the  right  to  have  the  file 
reviewed  by  USARCS;  and 

(ii)  Will  accppt  the  additional 
pavTTiRnt  as  full  relief  on  the  claim,  and 

fiii)  Knows  that  if  the  offer  is  not 
satisfactory,  the  check  will  still  be 
Issued  (and  can  'b«  cashed  ^nthout 
prejudicing  his  cr  her  right  to 
recc^nsideration);  and 

(iv)  The  file  will  he  forwarded  to 
USARCS  for  final  review. 

(4)  If  the  approval  or  settlement 
authority  does  not  grant  additional 
rehef.  or  the  claimant  do^s  not  wish  to 
accppt  an  additional  pwyment  as  full 
relief,  or  the  claimant  does  not  respond 
by  the  suspense  date,  the  JiVclaims 
attorney  will  Issue  any  offered  pwyroent 
and  will  forward  th«  claim  through  any 
intervening  area  claims  office  or 
command  claims  service  to  USARCS  for 
final  action.  As  an  exception,  the 
Commander  U.S.  Army  Qaims  Service, 
Europe  (USACSELT^j,  can  take  final 
action  on  any  reconsideration  request 
forvvvirded  there  by  a  subordinate  office 
so  long  as  it  does  not  involve  approving 
a  waiver  of  a  maximum  allowance  The 
Commander,  USACSEUR,  will  include  a 
complete  copy  of  the  final  action  and 
will  forward  the  file  to  the  Commander, 
USARCS. 

|c)  The  approval  or  settlement 
authority  should  consider  60  days  from 
the  settlement  date  a  reasonable  time  to 
either  submit  a  written  requcjst  for 
reconsideration  or  provide  an  intent  to 
file  a  reconsideration  request.  The 
claimant  will  receive  written 
notification  of  this  time  limit.  Any 
reconsideration  where  denial  is 
recximmended  because  it  was  not  timely 
filed  will  be  forwarded  according  to 
paragraph  fbj(4)  of  this  section.  The 
Chief,  Personnel  Claims  and  Recovery 
Division  may  grant  relief  on  untimely 
requests  for  reconsideration  on  the  basis 
of  substantial  new  evidence,  fraud, 
mistake  of  law,  or  mathematical 
miscalculation.  In  appropriate 
situations,  he  may  deny  relief  if  the 
fihng  delay  precluded  acquiring 
additional  facts. 

§53c.i81    Judge  advocate  procedures 

responsltj^lities. 

(a)  Ht^uctjons  for  inocUon.  ( 1 )  The  JA 
will  ensure  tiiaf,  when  a  demand  on  a 
carrier  or  other  third  party  (other  than 
a  private  insurer  (see  paragraph  (a)(2)  of 
this  section)  is  required  fcjee  recovery 


from  tkird  party)  and  the  claimant's 
failure,  absent  good  cause,  to  provide 
notice  or  perform  other  required  actions 
materially  prejudices  effective  recovery 
action  with  respect  to  all  or  part  of  the 
loss,  the  amount  otherwise  allowable 
under  this  chapter  will  be  reduced  by 
the  amount  of  the  anticipated  recovery 
so  affected  on  an  item-by-item  basis. 

(2)  When  a  claimant  fails  to  provide 
timely  notice  to  perfect  a  claim  against 
his  or  her  pnvate  insurer,  the  amount 
allowed,  absent  good  cause,  the  claim 
will  be  denied.  In  determining  whether 
a  claimant  has  good  cause  for  failing  to 
provide  timely  notice  to  a  private 
insurer,  the  JA  will,  in  addition  to  the 
considerations  in  paragraph  (aK3)  of  this 
section,  determine  whether  the  claimant 
(or  agent)  had  knowledge  of  the 
requirement  and  willfully  neglected  to 
provide  notice.  See  §  538. 1 70(f)  for  cases 
where  a  claimant  refuses  to  provide 
information  concerning  private 
insurance. 

(3)  Good  cause  is  determined  as 
follows; 

(i)  When  a  claimant  fails  to  provide 
timely  notice  to  a  carrier,  warehoase 
firm,  or  private  insurer,  settlement  and 
approval  authorities  may  waive 
reduction  action  for  good  cause  only 
when  one  of  the  following 
circumstances  directly  contributed  to 
the  claimant's  failure  to  give  timely 
notice: 

(A)  Officially  recognized  absence  (for 
example  TDY  and  off  post  training 
exercises)  resulting  in  claimant's 
absence  from  official  duty  station  for  a 
significant  portion  of  the  notice  period; 

(B)  Hospitalization  of  claimant  for  a 
significant  portion  of  the  notice  period; 
or 

(C)  Substantiated  misinformation 
concerning  notice  requirements  given  to 
the  claimant  by  government  personnel. 

(ii)  Requests  for  good  cause  waivers 
under  circumstances  other  than  those  in 
paragraph  (a)  of  this  section  may  be 
granted  only  by  the  Commander, 
US.^RCS.  or  designee. 

(4)  Prior  to  taking  reduction  action, 
the  J  A  will  ensure  the  claimant  is 
provided  an  opportunity  to  explain  the 
circumstances  of  his  or  her  failure  to 
take  appropriate  action,  and  that  the 
claim  file  is  documented  to  show  the 
claimant  was  afforded  this  opportunity 
and  the  resuh  provided.  The  chronology 
sheet  in  the  file  will  contain  an 
explanation  of  the  JA's  decision 
regarding  reduction  or  the  lack  thereof. 

(b)  Information  and  assistance  to 
claimants.  Claims  persoox^l  will — 

(1)  Furnish  the  necessary  claims 
forms  PD  Form  1842  and  DD  Form 
1844)  to  any  individual  who  indicates, 
in  person  or  by  letter,  that  he  or  she 


desires  to  be  compensated  for  loss  or 
damage  to  personal  property  incident  to 
service. 

12)  Furnish  instructions  and  advice  as 
to  the  evidence  required  to  substantiate 
the  claim,  assist  in  the  completion  of 
claim  forms,  and  help  with  the 
procurement  of  evidence  in  support  of 
the  loss  and  the  amount  claimed. 

(3)  Assure  that  the  description  of  the 
items  and  the  damage  shown  on  DD 
Form  1844  are  sufficiently  detailed  to 
permit  verification  of  the  purchase  price 
and  replacement  price  or  repair  cost  of 
the  item  claimed. 

(4)  Inform  a  claimant  of  the  time 
limits  within  which  a  claim  must  be 
filed  in  order  to  be  considered. 

(5)  Inform  all  claimants  that  they  mu.st 
file  and  settle  with  their  private 
insurance  companies  before  the  ]A/ 
claims  attorney  will  approve  a  claim  for 
payment  under  this  chapter.  Qaimants 
who  state  they  have  no  insurance  will 
be  asked  to  certify  that  fact  and  the 
written  statement  will  be  included  in 
the  claim  file.  The  claimant  will  be 
required  to  submit  proof  of  final  action 
by  the  insurer.  Claims  personnel  will 
examine  each  claim  after  an  insurance 
settlement  and  determine  if  prior 
settlement  by  the  insurer  (including 
excess  valuation  coverage)  is  more 
advantageous  to  the  claimant.  A  claims 
JA/attomey  may  decide  to  approve  a 
claim  for  jjayment  under  this  subpart 
without  a  claimant  first  settling  with  his 
or  her  insurance  in  exceptional  cases 
where  an  insurance  company 
Improperly  refuses  to  pay  a  claim  or  the 
JA  determines  the  claimant  has  good 
cause  (see  §  536.181(a)  (2)  and  (3). 

(6)  Advise  a  claimant  to  notify  the  J,^ 
of  any  offer  of  settlement  or  denial  of 
Uability  by  any  third  party,  and  to 
secure  the  JA's  written  consent  before 
executing  a  release  or  acceptance  of  any 
such  offer. 

^    (7)  Take  an  active  and  continuing  role 
in  publicizing  claims  information  to 
soldiers  and  their  families. 

(c)  Other  actions.  The  JA  will  ensure 
that— 

(1)  DD  Form  1840R  is  dispatched  to 
the  appropriate  third  party  within  75 
days  of  delivery  of  goods,  that  a  copy  of 
the  DD  Form  1840  and  1840R  is 
dispatched  to  the  destination 
transportation  office,  in  appropriate 
cases,  and  that  a  signed  and  dated  copy 
is  maintained  and  incorpora?e<l  into  any 
claim  filed.  (See  DA  Pam  27-162, 
paragraph  2—55.) 

(2)  The  servicing  transportation  office 
is  directed  to  inspect  damaged  property 
in  appropriate  cases.  (See  DA  Pam  27- 
162,  paragraph  2— tl.) 

(3)  The  DD  Form  1844  is  completed 
(amount  allowed  column,  remarks 
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column,  and  where  appropriate,  either 
or  both  columns  for  exceptions)  prior  to 
settling  the  claim. 

(4)  All  documents  written  in  a  foreign 
language  are  translated  into  Enghsh, 
either  verbatim  or  in  summarized  form. 

(.S)  Unearned  freight  charges  are 
deducted  for  property  which  carriers 
lose  or  irreparably  damage.  (See  DA 
Pam  27-162,  paragraph  3-27.) 

(6)  A  claims  office  representative  will 
periodically  attend  local  transportation 
office  outbound  briefings  to  ensure  that 
appropriate  information  is  being 
dis,seminatt»d  to  soldiers. 

(7)  Inspections  by  claims  office 
personnel  are  condurted  in  appropriate 
cases  {large  claim,  reconsideration, 
fraudulent  claim)  and  incorporated  into 
the  file. 

(d)  Financial.  The  )A  will  properly 
manage  claims  funds.  This  includws — 

(1)  On  a  monthly  basis,  reconcile 
recovery  accounts  with  the  servicing 
finance  and  accounting  office  (FAO)  to 
ensur«  moneys  are  being  properly 
deposited  into  the  correct  account: 

(2)  (>n  a  monthly  basis,  reconcile 
expenditure  accounts  with  the  servicing 
FAO  to  ensure  that  FAO  expenditures 
match  claims  office  expenditures;  and 

(3)  Elnsiiring  expenditures  are  from 
current  fiscal  year  accounts. 

§  536.132    Finality  of  setttement 

Except  as  provided  in  §  536.180(b), 
the  settlement  of  a  claim  is  Gnal  and 
conclusive  for  all  purposes  (31  U.S.C 
3721[i)). 

Recovery  From  Third  Party 

§536.183    Scope. 

(a)  The  .Army  Carrier  Recovery 
Program  involves  the  supervising  and 
pursuing  of  administrative  settlements 
of  all  claims  in  favor  of  the  Government 
against  third  parties  arising  from  claims 
setjtled  under  the  preceding  sections  of 
this  chapter.  The  Program  includes 
making  and  issuing  policies, 
procedureSj  and  instructions  pertaining 
to  recovery  action. 

(b)  The  term  third  parties  as  us«i  in 
this  section,  refers  to  all  types  of 
contractors,  carriers,  and  insurers  of 
personal  property. 

§  So6.tS4    Out»es  aivd  response btlttles. 

(a)  Field  claims  approval  and 
b«*ttlement  autnorities  are  responsible 
for  local  implementation  of  the  Army 
Carrier  Recovery  Program  and  will 
f  nsi!r«?  thai — 

(1)  F  .-r  p^r  notice  is  provided  to  third 
parties  (see  DA  Pam  27162,  paragraph 
2-55). 

(2)  Claims  are  processed  so  that 
relevant  time  limitations  on  pursuing 
recovery  demands  are  met,  particularly 


the  6-year  statute  of  limitations  set  forth 
in  28  U.S.C  2415(aV  In  overseas  areas, 
statute  of  hmitations  relevant  to  locally 
procured  tenders  and  contracts  will  be 
observed. 

(3)  Servicing  transportation  offices 
provide  supporting  documentation  and 
pejform  necessary  inspections  in  a 
timely  manner. 

(4)  Claims  files  include  complete, 
legible  dociunentalion  needed  to 
support  recovery  action,  including  a 
copy  of  the  itemized  breakdown 
prepared  by  the  claimant's  insurer  when 
appropriate. 

(5)  Third  party  babihty  is  correctly 
calculated  in  accordance  wiih  DA  Pam 
27-162,  chapter  3.  and  is  rvflecled  on  all 
copies  of  the  DD  Form  1 844. 

(6)  Written  demands  for 
reimbursement  are  preparwl  against 
appropriate  third  parlies,  and  demands 
are  dispatched  locally  or  forwarded  for 
centralized  recovery  within  30  davs  of 
settlement  (see  §  536.196).  If  this  30-day 
standard  is  not  met  or  no  demand  is 
prepared  because  hability  will  not  be 
pursued,  claims  personnel  will  explain 
the  basis  for  this  on  the  claims 
chronology  sheet.  Note,  however,  that 
files  will  not  be  forwarded  for 
centralized  ret.over^'  prior  to  the  21st 
day  after  settlement  in  order  to  afford 
the  claimant  an  opportunity  to  request 
rfKT^jnsideration. 

(7)  Unearned  freight  letters  are 
prepared  when  required  by  DA  Para  27- 
162,  paragraph  3-27,  and  are  either 
included  in  files  forwarded  for 
centralized  recovery  or  are  dispatched 
locally  after  settlement  with  the  carrier 

(8)  Settlement  offers  from  third  parties 
are  accepted  or  rejected  within  30  days 
of  receipt. 

(9)  ChecJts  received  are  kept  in  a 
locked  container  in  accordance  with  AR 
37-103.  and  are  hand-carried  to  the 
servicing  finance  and  accounting  office 
within  24  hours  of  acceptance. 

(10)  Qalms  files  for  which  a  third 
party  fails  to  satisfy  its  liability  are 
forwarded  to  USARCS  or  to  contracting 
officers  for  offset  as  appropriate  (see  DA 
Pam  27-162,  paragraph  3-26). 

(11)  Include  demand  packets  for  all 
claim  files  forwarded  to  U.SARCS  due  to 
incidents  of  bankruptcies. 

(b)  The  Commander,  USA.RCS.  is 
responsible  for  the  general 
administration  of  the  Army  Carrier 
Recovery  Program  and  for  the  Anr.y 
Centralized  Recovery  Program.  The 
Commander,  USARCS,  will  ensure  that 
field  claims  offices  comply  wriih 
paragraph  (a)  of  this  section,  and  will 
also  ensure  that — 

(1)  Demands  for  reimbursement 
received  for  centralized  recovery  are 


reviewed  for  correctness  and  dispatched 
within  7  days  of  receipt 

(2)  Within  30  days  of  receipt,  checks 
matched  to  files  are  accepted  and  hand- 
carried  to  the  servicing  finance  and 
accounting  office  (within  24  hours  of 
acceptance)  or  are  rejected  and  returned 
to  the  third  p>arty. 

(3)  Checks  which  carmot  be  matched 
to  files  are  recorded  and  kept  in  a 
locked  cabinet  in  accordance  with  AR 
37-103. 

(4)  Unearned  freight  letters  are 
dispatched  af^er  settlement  with  the 
carrier. 

(5)  Offset  action,  or  other  collection 
action  as  appropriate,  is  initiated  against 
any  earner  or  other  third  party  that  fails 
to  satisfy  its  fiabifity. 

(6)  Field  claims  offices  are  promptly 
directed  to  forward  files  of  bankrupt 
third  parties  to  USARCS  to  protect  the 
Government's  interests. 

(7)  Records  are  maintained  of  non- 
temporary  storage  contractors  who 
default  on  their  contractual  obligations, 
and  of  incidents  that  occur  in  non- 
temporary  storage  warehouses,  in  order 
to  pursue  liability  as  appropriate. 

(c)  The  Chief,  U.S.  Army  Qaims 
Service,  Europe,  and  the  Chief,  U.S. 
Armed  Forces  CJaims  Service,  Korea, 
will— 

(1)  Assume  the  responsibilities 
outlined  in  paragraphs  (b)(1)  through 
fb)(5)  of  this  section  on  claims 
forwarded  for  European  or  Korean 
centralized  recovery  (see  DA  Pam  27- 
162,  paragraph  3-22).  except  that  oflset 
actions  requiring  action  by  DFAS  wrill 
be  forwarded  to  USARCS. 

(2)  Review  each  POV  shipment  file 
forwarded  for  recovery  action  against 
the  European  Inland  carrier  for  potential 
liability  within  45  days  of  receipt.  If 
negotiations  with  a  POV  contractor 
resuh  in  an  impasse,  USACSEUR  will 
arrange  for  dispatch  of  a  contracting 
officer's  final  decision  v*fithln  30  days. 

§53S.1&5    Oetermin8tk>n  of  ILa^Utty. 

A  prima  facie  case  against  a  third 
party  is  established  when  evidence 
shows  debvery  of  an  item  in  good 
condition  to  the  third  party,  return  of 
the  items  in  a  damaged  condition  or 
nonreturn,  and  the  amount  of  damage 
or  lo<s. 

§  534. 1 86    Exctustons  of  liability. 

The  third  party  is  not  always  held 
responsible  even  though  a  prima  facie 
ca^e  is  established.  The  burden  of  proof 
will  be  on  the  third  party  to  show  that 
loss  or  damage  was  caused  by  one  of  the 
excepted  conditions  that  relieves  it  of 
liability.  The  following  exceptions 
emphasize  or  add  to  conditions  stated  in 
the  various  third  party  rate  tenders: 
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(a)  Inherent  vice  of  the  article.  To  be 
used  as  an  exclusion  of  liability,  the 
third  party  must  establish  not  just  the 
genera!  tendency  of  an  item  to  be 
damaged  in  transit,  but  that  the  damage 
was  due  solely  to  that  propensity. 

fb)  Infestations  by  moUusks, 
arachnids,  crustaceans,  parasites,  or 
other  types  of  pests,  fumigation,  or 
decontamination  when  not  the  fault  of 
the  third  party. 

(c)  Pre-existiijg  damage  indicated  on 
the  inventory. 

(d)  Mechanical  failure  of  an  appliance 
unless  there  is  evidence  of  external 
damage  or  unless  it  can  be  clearly 
shown  that  the  mechanical  failure  was 
caused  by  the  third  party. 

(e)  Loss  or  damage  that  occurs  while 
the  shipment  was  in  the  custody  and/or 
control  of  the  Government. 

(fl  Any  item  for  which  timely  notice 
has  not  been  provided  to  the  third  party. 

(g)  Any  loss  or  damage  not  presented 
to  the  third  party  within  the  6-year 
statute  of  limitations  for  filing  claims. 

§536.187    Limits  of  liability 

(a)  Carriers  (1)  Liability  of  Through 
Government  Bill  of  Lading  (TGBL)  or 
International  Through  Government  Bill 
of  Lading  (ITGBL)  carriers  for  household 
goods  shipments  is  as  stated  on  the 
GBL.  The  TGBL  carrier  maybe  liable  for 
the  full  depreciated  value  of  the  claim 
or  the  current  replacement  cost  of  items, 
without  apphcation  of  depreciation,  if 
the  owner  purchased  replacement  cost 
protection  (RCP).  also  known  as  "full 
replacement  protection".  (See  DA  Pam 
27-162.  paragraph  2-51.)  For  the 
purpose  of  computing  weight,  each 
piece  or  package  shipped  constitutes 
one  article.  Any  article  taken  apart  or 
"knocked  down"  for  handling 
constitutes  one  article.  Individual  article 
weights  are  listed  in  the  Joint  Military — 
Industry  Table  of  Weights  in  DA  Pam 
27-162.  Table  G-1. 

(2)  Liability  of  ITGBL  carriers  for  hold 
baggage  shipments  (Codes  7.  8.  and  ])  is 
normally  60  cents  per  pound  times  the 
gross  weight  per  container  (or  current 
contract  liabihty).  Excess  valuation  or 
RCP  IS  not  available  on  such  shipments. 
(See  DA  Pam  27-162.  paragraph  3-11.) 

(3)  Liability  of  domestic  freight 
carriers  of  household  goods  shipments 
is  generally  stated  to  be  10  cents  per 
pound  per  article  on  the  GBL.  Excess 
valuation  or  RCP  is  not  available  on 
such  shipments.  For  the  purpose  of 
computing  weight  under  this  type  of 
shipment,  each  packed  item  (such  as  a 
dish)  constitutes  one  item  or  article. 
(.Mso  see  DA  Para  27-162.  paragraph  3- 
15.) 

(4)  Liabihty  of  commercial  airlines  is 
stated  on  the  GBL  Excess  valuation  or 


RCP  is  not  available  on  such  shipments. 
(See  DA  Pam  27-162,  paragraph  3-17.) 

(b)  Non-temporary  storage  (NTS) 
contractors.  The  contract  for  storage  of 
household  goods  is  the  Basic  Ordering 
Agreement,  which  is  governed  by  DOD 
4500.34-R,  chapter  2-1.  Under  this 
agreement  (DOD  4500.34-R,  app  H),  an 
NTS  contractor  is  Uable  for  a  maximum 
of  S50.00  per  inventory  line  item.  (As  an 
exception  to  this  rule,  regardless  of  the 
way  a  rank  is  listed  on  the  inventory, 
only  one  charge  of  $50.00  can  be 
applied  when  hability  is  calculated.) 
The  contractor  may  be  liable  to  the  full 
extent  of  the  declared  value  if  the  owner 
purchased  an  insurance  policy  from  the 
warehouse  firm.  No  hability  can  be 
pursued  against  the  NTS  contractor 
when  goods  are  given  out  to  a  carrier 
unless  an  exception  sheet  was  prepared 
by  the  carrier  showing  any  differences 
as  to  shortages  or  overages  or  the 
condition  of  items.The  exception  sheet 
must  be  signed  and  dated  by  a 
representative  of  the  warehouse  to  be 
valid. 

(c)  Packing  and  containerization 
contractors.  A  local  contractor  is  liable 
for  loss  or  damage  in  the  amount  of  60 
cents  per  pound  (or  current  contract 
liability)  times  the  weight  per  article  as 
stated  in  the  liability  clause  of  the 
contract.  Each  shipping  piece  or 
package  constitutes  one  article.  Excess 
valuation  or  RCP  is  not  available  on 
such  shipments. 

(d)  Mobile  home  carriers.  Liability  is 
governed  by  the  applicable  rate  tariff, 
rate  tender,  declared  valuation,  or 
personal  property  government  bill  of 
lading  (PPGBL)  as  stated  in  DOD 
4500.34-R.  appendix  E,  and  generally  is 
the  full  cost  of  repairs  for  deunage 
incurred  during  transit.  In  addition  to 
the  exclusions  listed  in  paragraph  11- 
26,  a  mobile  home  carrier  is  excused 
from  liability  when  the  carrier  has 
introduced  substantial  proof  that  a 
latent  structural  defect  (one  not 
detectable  during  the  carrier's 
preliminary  inspection)  caused  the  loss 
or  damage. 

(e)  Liability  limit.  Except  for  claims 
involving  mobile  home  carriers,  excess 
valuation  or  RCP,  the  liability  of  any 
third  party  is  limited  to  the  least  amount 
of  the  following: 

(1)  Weight  hability  or  NTS  inventory 
Une  item  maximum. 

(2)  Amount  paid  by  DA. 

(3)  Depreciated  value  of  an  item  (if  the 
third  party  bases  an  offer  of  settlement 
on  the  Joint  Military/Industry 
Depreciation  Guide  in  DA  Pam  27-162, 
app  G,  Table  G-2.) 


§536.188    Settlement  procedures  in 
recovery  actions. 

(a)  Q^ers  of  settlement.  An  offer  of 
settlement  or  tender  of  payment  from  a 
third  party  should  be  carefully 
examined  giving  due  regard  to  all 
factors  involved.  When  such 
consideration  shows  the  offer  or  tender 
to  be  appropriate,  it  may  be  accepted. 
When  the  offer  or  tender  does  not 
appear  appropriate,  further 
correspondence  should  be  initiated  with 
the  third  party  to  clarify  the  issues. 

(b)  Prior  acceptance  of  settlement  by 
owner.  DA  is  not  bound  by  the  owner's 
acceptance  of  a  settlement  from  a  third 
party  where  the  acceptance  was 
procured  through  fraud,  duress, 
collusion,  mistake  of  fact,  or 
misrepresentation.  In  such 
circumstances,  when  a  claim  is  filed,  all 
correspondence  with  the  third  party 
must  be  included  in  the  file  and  further 
recoverv-  action  should  be  taken  where 
the  prior  settlement  is  inadequate. 

(c)  Establishment  of  timely  notice.  (1) 
Handled  by  one  third  party  only.  Where 
one  third  party  had  responsibility  for 
the  shipment  from  pickup  to  delivery, 
written  exceptions  on  DD  Form  1840 
(Notice  of  Loss  or  Damage  )  is  evidence 
that  items  in  the  shipment  were  lost  or 
damaged  when  delivered.  However,  a 
clear  deliverv'  receipt  (DD  Form  1840)  is 
only  prima  facie  evidence  of  a  good 
delivery  and  may  be  rebutted  by 
submission  of  DD  Form  1840R,  listing 
all  later  discovered  loss  or  damage.  The 
DD  Form  1840R  must  be  dispatched 
within  75  days  of  delivery;  the  date  of 
dispatch  is  the  controlling  date. 
Hovyever,  the  normal  75-day  limit  for 
reporting  additional  damage  on  DD 
Form  1840R  may  be  extended  by  the 
claimant's  hospitalization  or  officially 
recognized  absence  under  the  Joint 
Mihtary-Industry  Agreement  on  Loss 
and  Damage  Rules  (DA  Pam  27-162, 
appendix  E,  sec  II).  Implementation 
dates  for  the  use  of  this  form  and  details 
regarding  its  use  are  found  in  DA  Pam 
27-162.  paragraph  3-4.  On  claims  for 
household  goods  delivered  prior  to 
these  implementation  dates,  timely 
notice  is  established  by  exceptions 
noted  at  delivery  on  DD  Form  619-1 
(Statement  of  Accessorial  Services 
Performed),  or  on  the  inventory  if  dated 
and  signed  by  a  representative  of  the 
third  party.  Timely  notice  also  includes 
DD  Form  1840,  or  a  letter  or  other 
document  noting  loss  or  damage 
dispatched  to  the  third  party  within  45 
days  of  deliverv' 

(2)  Handled  hy  two  or  more  third 
parties.  Each  time  custody  of  the 
property  changes  hands,  the  inventory 
will  be  annotated  to  show  any  overage, 
shortage,  and  damage  found.  In  the  case 
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of  pickup  by  a  carrier  from  a  NTS 
contractor,  an  exception  sheet  must  be 
prepared  and  be  acknowledged  by  the 
warehouse  firm  to  renecl  any  changes  in 
the  condition  of  the  goods. 

§536.139    Payment  to  the  claimant  beyond 
the  statutory  limit 

When  payment  of  the  statutory  limit 
is  made  on  a  claim  determined  to  be 
meritorious  in  a  greater  amount  af^er  the 
apphcation  of  individual  and  category 
maximum  allowances,  USARCS  will 
apply  amounts  recovered  from  a  carrier 
or  contractor  to  compensate  the 
claimant  to  the  extent  of  the  difference 
between  the  statutory  Umit  and  the 
amount  that  would  have  been  paid  but 
for  the  statutory  limit.  However,  when 
an  insurer  has  paid  any  portion  of  the 
^  value  of  the  items  Involved,  USARCS 
will  apply  the  procedure  in  section 
§536. 190(b).  Any  additional  recovery 
monies  available  will  be  paid  out  under 
§536.1Q0(bi,  if  applicable. 

§  53S.190    Reimbursements  to  claimanrs 
and  insurers  from  money  received. 

USARCS  is  responsible  for  pursuing 
recovery  on  all  claims  paid  under  this 
subpart  that  involve  pa\Tnent  of  the 
statutory  limit,  increased  released 
valuation  purchased  by  the  member, 
replacement  cost  protection,  and/or 
private  insurance.  When  forwarding 
these  files  to  USARCS,  the  field  office 
should  identify  them  by  vmting  in  r*»d 
on  the  front  upper  left  comer  of  the  file, 
"IRV,"  "RCP,"  or  "STATUTORY 
LIMIT.* 

(a)  Rpimbursement  to  a  claimant. 
Only  USARCS  may  reimburse  claimants 
on  files  which  are  required  to  be 
fonvarded  to  USARCS  for  centralized 
recovery.  In  caMiS  v.^bpr«  a  JA/cIaims 
attorney  allowed  payment  of  a  claim 
before  s«ftling  with  private  insurance,  a 
command  claims  service,  area  claims 
office,  or  claims  processing  office  with 
approval  authority  may  always  make  a 
supplemental  payment  to  a  claimant 
when  the  claimant's  private  insurer  paid 
more  on  an  item  than  did  the 
Government.  If  a  claimant  has  not  been 
fully  compensated,  he  or  she  can  receive 
a  supplemental  payment  up  to  the 
adjudicated  value  of  the  claima.r.t's  loss 
under  the  following  circumstances:  (1) 
When  the  adjudicated  value  of  the  loss 
on  an  item  exceeds  an  item  or  category 
maximum  and  the  amotuit  collected 
exceeds  the  amount  paid  on  the  claim, 
the  t  laiinant  will  be  paid  the 
adjudicated  value  to  the  extent  that  the 
amount  recovered  exceeds  the  amount 
paid. 

(2)  When  the  adjudicated  value  of  the 
loss  on  an  item  exceeds  an  item  or 
category  maximum  and  the  claimant  has 


purchased  increased  valuation 
protection  or  other  deprpciatedValue 
coverage,  the  claimant  will  be  paid  up 
to  the  amount  of  the  additional  coverage 
to  the  extent  that  this  does  not  exceed 
the  adjudicated  value  on  that  item  or 
category. 

(3)  When  the  value  of  the  loss  on  an 
item  exceeds  DA's  payment  and  the 
claimant  has  purchased  RCP,  the 
claimant  will  be  paid  up  to  the  amount 
of  the  additional  coverage  to  the  extent 
that  this  does  not  exceed  the  value 
determined  for  that  item. 

(b)  Reimbursement  to  insurers  by 
USARCS  only.  When  a  claimant  has 
purchased  an  Insurance  policy  covenng 
the  shipment  or  storage  of  property  and 
the  insurance  company  pays  any 
portion  of  the  value  of  itpras  lost  or 
damaged,  the  insurance  crrpany  is 
entitled,  to  the  extent  of  its  pav-ment,  to 
reimbursement  of  a  pro  rata  share  of  the 
amount  recovered  on  such  items. 

(c)  Reimbursement  of  recovery-  money 
to  a  carrier,  warehouse  or  contractor.  If 
a  claims  office  or  contracting  office 
determines  that  recovery  or  offset 
against  a  carrier,  contractor  or 
warehouse  was  improper,  the  claims 
office  will  forward  a  request  (with 
appropriate  justification)  to  the  Chief, 
Personnel  Qaims  and  Recovery 
Division,  USARCS,  who  will  authorize 

a  refund  as  nr^essary. 


§538.1  SI 
claimant. 


Recovery  action  against  a 


A  claimant  is  entitled  to  the  benefit  of 
any  additional  coverage  purchased 
(such  as  private  insurance,  excess 
valuation,  or  RCP)  on  an  item-by-itern 
basis  as  described  in  DA  Pam  27-162, 
paragraph  2-50.  If  a  claimant  is 
compensated  by  a  third  party  on  an  item 
and  is  also  compensated  by  DA 
pursuant  to  this  subpart,  the  claimant  is 
entitled  to  retain  only  the  portion  of  the 
payment  that  represents  the  total 
adjudicated  value  of  the  item,  without 
regard  to  a  limitation  on  payment  due 
to  application  of  a  maximum  allowance. 
If  a  claimant  is  compensated  twice  and 
the  total  exceeds  the  amount  the 
claimant  is  entitled  to  retain,  prompt 
action  to  recover  the  excess  will  be 
taken  in  accordance  with  DA  Pain  27- 
162,  paragraph  2-55m. 

§  536.192    Claims  arising  from  packing  arKJ 
contalrverlxatlon  contract  shipmenla. 

Field  claims  offices  will  process  to 
completion  recovery  actions  on  all 
packing  and  containerization  contract 

shipments  against  tiie  delivering 
contractor  unless  private  insurance  is 
involved.  {See  §  536  190  ) 


§  53S  133    Claims  caused  by  stevedoring 

contractors. 

(d)  The  "Liabihty  and  InsuraiKs" 
clause  used  in  stevedoring  and  related 
services  contracts  provides  in  pertinent 
part  that  the  contractor  is  liable  to  the 
Government  for  loss  or  damage  to 
personal  property  (including  POVs). 
caused  in  whole  or  in  part,  by  his  or  her 
negligence  or  fault  and  that  the  amount 
determined  by  the  contracting  officer 
will  be  withheld  from  payments 
otherwise  due  the  contractor. 

(b)  Qaims  offices  processing  claims 
against  the  Government  under  this 
paragraph  for  loss,  damage,  or 
destruction  of  f)ersonal  property  of  any 
kind  (including  POVs)  caused  in  whole 
or  in  part  by  the  negligence  of  a 
contractor  will,  when  final  recovery 
action  is  complete,  forward  the  claim 
file  directly  to  the  Commander, 
USARCS.  Claims  offices  processing  a 
claim  involving  a  POV  will  obtain  an 
affirmative  statement  from  the  claimant 
as  to  whether  settlement  is  also  being 
processed  directly  v«th  the  contractor  or 
has  already  been  received  from  the 
contractor.  Normally,  a  settlement  with 
the  c-ontractor  bars  further  claim  ageinsi 
the  Government.  (But  see  §  536.186(b).) 
The  procedures  for  processing  POV 
recovery  actions  against  stevedores  are 
in§536'.195, 

§  536.1  W    Claims  arising  from  t^tra-t^e^ter 
shipments. 

Unless  private  insurance  or  pa\-ment 
of  the  statutory  limit  is  Involved  (see 
§536.190)— 

(a)  Recovery  action  under  a  European 
intra-theater  tender  or  a  delivering 
direct  procurement  method  contract 
will  be  assembled  and  forwarded  to  U.S. 
Army  Claims  Service,  Europe,  APO  AE 
09166-3346. 

fb)  Rero\ery  action  under  a  Ko.-eaa 
intra-theater  tender  or  a  delivering 
direct  procurement  method  conf^ct 
will  be  assembled  and  forwarded  to  U.S 
Armed  Forces  Claims  Ser/ice,  Korea, 
APO  SF  963C1  AP  96205-0084. 

(c)  Other  recovery  action  against  a 
delivering  third  party  not  Involving 
shipment  under  a  Through  Government 
Bill  of  Lading  will  be  processed  by  the 
field  claims  office  to  completion  in 
accordance  with  DA  Pam  27-162, 
chapter  3. 

§  536.195    Claims  ag.<)inst  ocean  carriers. 

No  demand  will  bo  made  directly  on 
an  ocean  carrier  operating  under  a 
Mi!it.ary  Seelift  Command  contract  by 
individual  claimants  or  by  field  chims 
offices. 

(a)  POVs — (1)  Payment  less  than  $100. 
A  POV  shipment  file  will  be  closed  ar>d 
no  recovery  action  taken  when  the 


12710  Federal  Register  /  Vol.  59.  No.  52  /  Thursday.  March  17.  1994  /  Proposed  Rules 


amount  paid  for  the  damage  is  less  than 
SlOO  However  any  file  involving  loss  of 
Items  from  vehicles  will  continue  to  be 
processed  regardless  of  the  amount 
paid. 

(2)  Payment  from  $100-1.999.  For 
POV  claims  paid  for  any  amount 
between  SlOO  and  $1,999.  and  if  there 
is  evidence  of  ocean  carrier  liability,  the 
entire  claim  file  will  be  forwarded  to 
Militarv'  St-alift  Command.  Atlantic,  by 
transmittal  letter  prepared  in  the  format 
shou-n  in  DA  Pam  27-162.  figure  3-18. 
However,  if  there  is  evidence  of  liability 
attributable  to  the  inland  shipment  of 
POVs  in  Europe,  the  entire  claim  file 
will  instead  be  forwarded  to  the  U.S. 
Army  Claims  Service,  Europe.  ATTN: 
AEUTN-PCR.  APO  AE  09166-5346. 

(3)  Payment  $2,000  or  more— (i)  Non- 
European  claims  offices.  If  the  amount 
paid  on  a  POV  shipment  claim  is  S2.000 
or  more,  or  if  it  appears  that  the  POV 
was  dropped  or  was  mishandled 
severely  in  shipment,  claims  personnel 
will  pnoritize  recover}'  action  and 
handle  the  larger  claims  first.  Claims 
personnel  will — 

(.\]  Assert  a  demand  against  the 
responsible  contractor  if  an  outport 
contractor,  stevedore,  or  inland 
transporter  damaged  the  vehicle;  or 

(B)  Forward  the  claim  to  USACSEUK 
for  recovery  if  the  damage  occurred 
while  the  f*OV  was  in  the  custody  of  a 
European  outport,  stevedore,  or  inland 
shipment  contractor,  or 

(C)  Close  the  file  and  forward  it  for 
retirement  if  the  POV  was  damaged 
while  in  the  custody  of  government 
personnel;  or 

(D)  Forward  the  claim  to  the  Militarj- 
St'ahft  Command  if  the  damage 
occurred  while  the  vehicle  was  in  the 
custody  of  the  ocean  carrier  (ship)  or  if 
claims  personnel  cannot  determine 
where  the  damage  occurred. 

(ii)  European  claims  offices.  If  the 
amount  paid  on  a  POV  shipment  claim. 
IS  S2.000  or  more,  claims  personnel  will 
pnontize  assembly  of  the  file  and  will 
forward  it  to  USACSEUR  for  recovery 
action  21  days  after  the  claim  is  paid. 

(b)  Personal  property  other  than 
vehicles  (for  example,  household 
goods)  After  pajTnent  of  a  claim 
involving  personal  property  other  than 
POV's,  the  entire  claim  file  will  be 
forwarded,  in  duplicate,  directly  to  the 
Commander,  USARCS.  for  recovery 
action  as  appropriate. 

§  536.196    Centralized  recovery  program 
procedures. 

After  settlement  of  a  claim  under  this 
chapter  (including  direct  procurement 
method  (DPM)  or  intra-theater 
shipments  (only  if  private  insurance  is 
involved),  and  all  mobile  home  claims). 


requiring  centralized  recovery 
processing  as  determined  by  the 
Commander.  USARCS.  the  office  paying 
the  claim  will  forward  the  file  to 
USARCS  within  30  days.  (See  also 
§  536.184(a)(6).)  All  such  claims  where 
recovery  action  is  anticipated  will 
include  legible  documentation  and  will 
be  assembled  as  described  below. 

(a)  The  following  documents  will  be 
affixed  to  the  left  inside  cover  (opposite 
the  side  bearing  complete  name  and  file 
number  of  claimant)  in  descending 
order: 

(1)  fjrst.  An  unsealed  envelope 
addressed  to  the  appropriate  third  party 
along  with  the  demand  packet  which 
should  include  the  following 
documents:  (i)  Original  DD  Form  1843 
(Demand  on  Carrier/Contractor).  (See 
DA  Pam  27-162.  paragraph  3-20.) 

(ii)  Copy  of  DD  Form  1164  (Service 
Order  for  Personal  Property)  if 
applicable. 

(iii)  Copy  of  DD  Form  1844.  (See  DA 
Pam  27-162,  paragraph  3-19.) 

(iv)  Copy  of  DD  Form  1841 
(Government  Inspection  Report)  if 
available. 

(v)  Copies  of  all  repair  estimates. 

(vi)  Copies  of  all  other  supporting 
documents  deemed  appropriate. 

(vii)  Copy  of  DD  Form  1840/1840R. 

(2)  Second.  If  applicable,  an  unearned 
freight  packet  consisting  of  the  original 
letter  requesting  deduction  of  unearned 
freight  charges  with  a  copy  of  the  GBL. 
DD  Form  1843.  and  DD  Form  1844 
attached  thereto. 

(3)  Third.  Copy  of  DD  Form  1843. 

(4)  Fourth.  If  applicable,  GBL  and/or 
DDForm  1164. 

(5)  Fifth.  Documents  of  timely  notice 
as  described  in  section  536.188(c). 

(6)  SjAt/i.  DDForm  1844. 

(7)  Seventh.  If  applicable,  DD  Form 
1841. 

(8)  Eighth.  Repair  estimates,  paid 
bills,  replacement  costs,  appraisals,  and 
so  forth. 

(9)  Ninth.  Any  other  documents 
appropriate  to  support  the  claim  against 
the  third  party. 

(10)  Tenth.  Locally  approved  or 
adopted  chronology  sheets  will  be  the 
last  docxunent  attached  to  the  left  inside 
cover  of  the  file. 

(b)  The  following  documents  will  he 
affixed  to  the  right  inside  cover  in 
descending  order: 

(1)  First.  All  remaining  copies  of  the 
DA  Form  3  (Individual  Claims  Data 
Report)  (except  the  organizational  file 
copy  retained  by  the  forwarding  claims 
office),  or  a  print-out  of  the  automated 
Individual  Claims  Report,  as  applicable. 

(2)  Second.  A  copy  of  the  letter  to 
USAFAC  requesting  deduction  of 
unearned  freight  charges,  if  applicable. 


(3)  Third.  Certified  copy  of  the 
voucher  from  the  servicing  finance  and 
accounting  office,  show  ing  the  amount 
paid  the  claimant. 

(4)  Fourth.  DD  Form  1842. 

(5)  Fifth.  If  applicable,  paperwork 
regarding  private  insurance  settlements. 

(6)  Sixth.  All  inventories. 

(7)  Seventh.  All  other  documents, 
such  as  request  for  exception  sheet, 
orders,  turn-in  slips,  witness  statements, 
and  correspondence. 

(c)  See  DA  Pam  27-162,  paragraph  3- 
21,  for  further  guidance. 

§  536.1 97    Offset  actions. 

(a)  Offset  actions  against  GBL  carriers. 
Only  USARCS  may  process  offset 
actions  against  GBL  carriers.  (See  DA 
Pam  27-162.  paragraph  3-26.) 

(b)  Offset  actions  against  NTS  *■ 
contractors.  When  an  NTS  contractor  is 
liable  and  a  satisfactor>'  settlement 
cannot  be  reached,  the  claims  office  will 
forward  the  file  to  the  Regional  Storage 
Management  Office  (RSMO)  responsible 
for  administering  the  Basic  Ordering 
Agreements  for  storage  in  that 
geographic  area.  (See  DA  Pam  27-162. 
paragraph  3-26.). 

(c)  Offset  against  packing  and 
containerization  contractors.  When  any 
claims  office  determines  that  a  packing 
and  crating  contractor  is  hable  and  a 
satisfactory  settlement  cannot  be  made, 
a  copy  of  the  complete  claim  file  will  be 
forwarded  by  letter  to  the  local 
contracting  office  administering  the 
contract,  requesting  offset  action.  The 
contracting  officer  will  conduct  a 
careful  review  of  the  claim  file  and  will 
make  a  determination  on  the  issue  of 
contractual  liability  on  the  information 
contained  in  the  file  and  on  personal 
findings  of  fact  in  accordance  with  the 
contract  involved.  (Also  see  D.\  Pam 
27-162.  paragraph  3-26.) 

(d)  Title  4  CFR  102.3(b)(2)  affords  a 
carrier  or  contractor  certain  procedural 
rights  prior  to  offset.  A  JA/claims 
attorney  will  certifv'  to  the  contracting 
office  that  the  Army  has  complied  with 
4  CFR  102.3  if  requested  to  do  so.  The 
JA/claims  attorney  will  give  the  carrier/ 
contractor:  (1)  written  notice  of  the 
nature  and  amount  of  the  debt,  and  the 
agency's  intention  to  collect  by  offset  if 
the  debt  isn't  paid.  The  DD  Form  1843 
or  demand  letter  provides  this  notice. 

(2)  the  opportunity  to  inspect  and 
copy  agency  records  pertaining  to  the 
debt  if  requested. 

(3)  the  opportunity  to  obtain  review- 
within  the  agency  if  the  carrier/ 
contractor  requests  this.  If  requested,  the 
JA7claims  attorney  will  review  the  file 
prior  to  offset.  No  oral  hearing  is 
required. 
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(4)  the  opportunity  to  enter  into  a 
WTitten  agreement  with  the  agency  to 
repay  the  debt.  A  carrier/contractor  will 
normally  be  allowed  45  days  to  follow 
up  a  settlement  offer  with  a  check.  If  a 
satisfactory  check  is  not  received  vvithin 
the  45  days,  the  JA/claims  attorney 
should  offset  the  carrier/contractor 
without  delay.     " 

(e)  In  accordance  with  4  CFR 
102.3fb}(5),  the  head  of  an  area  claims 
office  or  claims  processing  office  may 
effect  offset  prior  to  completion  of  any 
or  all  of  the  procedures  in  paragraph  d 
above  if  failure  to  promptly  offset  would 
substantially  prejudice  the 
Government's  ability  to  collect  the  debt. 

§536.198    Compromise  or  termination  of 
recovery  actions. 

Subject  to  the  limitations  contained  in 
this  chapter,  the  Commander.  USARCS. 
is  delegated  authority  to  compromise  or 
determine  collection  action  on  claims 
against  third  parties  in  accordance  with 
the  provisions  of  31  U.S.C.  3711. 

§536.199    Terms  and  abbreviations. 

Definitions  of  terms  and  a  glossary  of 
abbreviations  frequently  used  in 
recovery  actions  are  in  DOD  4500. 34-R, 
in  the  definitions  section,  beginning  at 
page  XXXIV. 

§536.200    Required  references. 

Each  claim  office  will  maintain  copies 
of  the  following  references  for  recovery 
purposes: 

(a)  DAPam  27-162. 

(b)  Personal  Property  Traffic 
Management  Regulation  (DOD  4500.34- 
R). 

(c)  Domestic  and  mobile  home 
personal  property  carrier  approvals. 

(d)  ITGBL  personal  property  carrier 
approvals  by  area/code. 

(e)  Local  packing  and  containerization 
contracts. 

Subpart  L — Nonappropriated  Fund 
(NAF)  Clain.s 

Claims  Against  NAF  Activities 

§  536.201     General. 

This  subpart  sets  forth  the  procedures 
to  be  followed  in  the  settlement  and 
payment  of  claims  by  employees  of 
nonappropriated  fund  activities  for  the 
loss  of  or  damage  to  personal  property 
incident  to  their  emplovTnent.  and  for 
claims  generated  by  the  acts  or 
omissions  of  the  employees  of  such 
funds. 

§  536.202    Claims  by  employees  for  losses 
Incident  to  employment 

Claims  by  employees  for  the  loss  of  or 
damage  to  personal  property  incident  to 
emplojTnent  will  be  processed  in  the 


manner  prescribed  by  subpart  K  and 
will  be  paid  from  nonappropriated 
funds  in  accordance  with  §  536.207. 

§  536.203    Claims  generated  by  the  acts  or 
omissions  of  employees. 

(a)  Processing.  Claims  ansing  out  of 
acts  or  omissions  of  employees  of 
nonappropriated  fund  activities  will  be 
processed  and  settled  in  the  manner 
specified  for  similar  claims  against  the 
United  States  except  that  payment  will 
be  made  from  nonappropriated  funds  in 
accordance  with  AR  215-1,  and  section 
§536.207.  Relevant  procedural 
requirements  of  pertinent  subparts  of 
this  part,  as  stated  below,  will  be 
followed  except  as  provided  in 

§§  536.206  and  536.207.  However,  when 
the  NAFl  is  protected  by  a  commercial 
insurer,  for  example,  flying  and 
parachute  clubs,  the  claim  will  be 
referred  to  the  insurer  as  outlined  in 
paragraph  (e)  of  this  section. 

(1)  Claims  arising  within  the  United 
States,  its  territories,  commonwealths, 
or  possessions.  Such  claims  will  be 
processed  in  the  manner  prescribed  by 
subparts  C,  D  or  E  as  appropriate. 

(2)  Claims  arising  outside  the  United 
States,  its  territories,  commonwealths, 
or  possessions.  Such  claims  will  be 
processed  in  accordance  with  the 
provisions  of  applicable  SOFA  or  in  the 
manner  prescribed  by  subparts  C.  D  or 
E  as  appropriate. 

(b)  Reporting  and  investigation.  Such 
claims  will  be  investigated  in 
accordance  with  subpart  B  of  this  part 
and  AR  215-1. 

(1)  Reporting.  All  incidents  involving 
personal  injury,  death,  or  property 
damage  resulting  from  falls,  falling 
objects,  or  accidents  of  Hke  nature, 
occurring  in  post  exchanges,  bowling 
lanes,  officers  and  noncommissioned 
officers  open  messes,  or  other  facilities 
located  on  land  or  situated  in  a  building 
used  by  an  activity  of  the  DA  that 
employs  personnel  compensated  from 
nonappropriated  funds,  should  be 
reported  immediately  to  the  officer  in 
charge  of  the  nonappropriated  fund 
activity  concerned.  The  report  should  be 
made  by  the  employee  who  initially 
received  notice  of  the  incident, 
regardless  of  the  fact  that  the  individual 
involved  denies  sustaining  personal 
injury  or  property  damage.  Upon  receipt 
of  the  report  of  the  incident,  the  officer 
in  charge  of  the  nonappropriated  fund 
activity  concerned  will  transmit  the 
report  to  the  installation  or  other 
appropriate  claims  officer  for 
investigation. 

(2)  Investigation,  (i)  As  soon  as 
practicable  in  the  investigation  of  a 
claim  generated  by  a  nonappropriated 
fund  activity,  a  determination  will  be 


made  as  to  whether  the  claim  is 
cognizable  under  this  section. 

(ii)  Claim  files  that  relate  to  claims 
determined  to  be  cognizable  under  this 
section  will  be  marked  with  the  symbol 
"NAF"  immediately  following  the 
claimant's  name  to  preclude  erroneous 
payment  from  appropriated  funds.  This 
symbol  will  also  be  included  in  the 
subject  line  of  all  correspondence. 

(iii)  Claims  exceeding  $15,000.  When 
a  claims  approval  or  settlement 
authority  receives  a  claim  against  a 
nonappropriated  fund  activity,  other 
than  the  Army  and  Air  Force  Exchange 
Service  (AAFES).  that  exceeds  $15,000, 
he  or  she  will  forward  a  copy  to  both 
USARCS  and  the  Army  Central 
hisurance  Fund,  HQDA,  ATTN:  CFSC- 
RM-I,  room  1240,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0508.  A 
copy  of  all  tort  claims  against  AAFES 
will  be  forwarded  to  Headquarters, 
AAFES,  ATTN:  General  Counsel,  P.O. 
Box  660202,  Dallas,  TX  75266-0202. 

(iv)  Customer  complaints.  Customer 
complaints  other  than  at  AAFES 
activities  will  be  settled  under  the 
provisions  of  AR  215-1  rather  than 
under  the  provisions  of  this  section. 
AAFES  generated  complaints  will  be 
handled  in  accordance  with  Exchange 
Service  Manual  57-2. 

(v)  Commercial  insurance.  (A) 
Normally  a  claims  Investigation  under 
subpart  B  will  not  be  conducted  but  the 
claims  officer  will  refer  the  claim  to  the 
insurer  and  furnish  copies  as  indicated 
in  paragraph  (c)  of  this  section. 
Assistance  will  be  furnished  to  the 
insurer  as  needed.  Copies  of  any  other 
required  investigations  may  be 
furnished  to  the  insurer. 

(B)  The  status  of  the  claim  will  be 
ascertained  at  key  intervals  to  ensure 
that  progress  is  being  made,  negotiations 
are  proper,  and  to  close  the  file.  The 
Cormnander,  USARCS  will  be  advised 
of  any  problems. 

(C)  If  requested  by  either  insurer  or 
NAFI  officials,  the  appropriate  claims 
authority  will  assist  in  or  conduct 
negotiations. 

(D)  Where  NAFI  vehicles  are  required 
to  be  covered  by  insurance  in  foreign 
countries,  the  insurer  will  process  the 
claim.  However,  if  the  insurer  refuses  to 
settle  the  claim  in  timely  manner  or  is 
insolvent,  the  claim  may  be  processed 
under  subpart  J  procedures  where 
applicable. 

§  536.204    Persons  generating  liability. 

Claims  resulting  from  the  acts  or 
omissions  of  the  following  classes  of 
persons  are  cognizable  under  this 
section:  (a)  Qvilian  employees  of 
nonappropriated  fund  activities  whose 
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salaries  are  paid  from  nonappropriated 
funds. 

(b)  Active  duty  militan.-  personnel 
while  performing  off-duty  part-time 
work  and  for  which  they  are 
compensated  from  nonappropriated 
funds. 

(c|  A  claims  approval  or  settlement 
authority  ^^^^  ask  the  Commander. 
L'S.^RCS  for  an  advisory  opinion  prior 
to  settlmg  any  claim  where  the  person 
whose  conduct  generated  the  claim  does 
not  clearly  fall  within  the  above  listed 
categories. 

§  S36.205    Ciaims  payable  frofn 
appropriated  funds. 

Claims  payable  from  appropriated 
funds  will  not  be  considered  under  this 
section  or  paid  from  nonappropriated 
funds  Such  claims  include  those 
resulting  from — 

(a)  Acts  or  omissions  of  military 
personnel  while  performing  assigned 
military  duties  in  connection  with 
nonappropriated  acti^^ties. 

fb)  Acts  or  omissions  of  civilian 
employees  paid  from  appropriated 
f'jnds  in  connection  \vixh 
nonappropriated  activities. 

(c)  Negligent  maintenance  of  a  facility 
used  by  a  nonappropriated  fund  activity 
but  for  which  the  command  concerned 
is  responsible. 

(d)  Temporary  use  of  a 
nonappropnated  fund  facility  by  an 
appropriated  fund  activity. 

(e)  Operation  of  Government  vehicles 
dispatched  from  motor  pools  on 
authorized  missions  for 
nonappropriated  fund  activities  when 
the  driver  is  a  member  or  civihan 
employee  of  the  DA. 

§  536.206    Settlement 

(a)  Settlement  Claims  cognizable 
under  this  section  and  processed  under 
subparts  C.  D,  E.  I  or  K  will  be  settled 
by  claims  authorities  authorized  to 
settle  claims  under  those  chapters 
subject  to  the  same  monetary  hmitations 
and  limitations  on  denial  authority, 
except  that  TJAG.  TAJAG.  and  the 
Commander.  USARCS.  or  designee,  may 
settle  such  claims  without  regard  to 
monetary  limitations. 

(b)  Finality  of  settlement.  The 
determination  of  a  claims  settlement 
authority  on  a  claim  cognizable  under 
this  section  is  final  and  conclusive. 
However,  a  claim  processed  under 
subpart  C  may  be  appealed  in 
accordance  with  §  536.51(d).  and  claims 
processed  under  subparts  D.  E.  J  or  K 
may  be  reconsidered  in  accordance  with 
the  paragraphs  concerning 
reconsideration  in  those  subparts. 


§536.207    Payment 

(a)  Transmission  for  payment.  When 
a  claim  for  loss  of  or  damage  to 
household  goods  or  hold  baggage 
shipped  or  stored  by  an  AAFES  or  NAFl 
employee  is  considered  under  this 
section  and  determined  to  be 
meritorious  in  whole  or  in  part,  the 
approval  or  settlement  authority  will 
transmit  the  entire  claims  Ele  to  the 
appropriate  disbursing  office  (see 
paragraph  (b)  of  this  section)  for 
payment.  When  any  other  claim  is 
considered  under  this  section  and 
determined  to  be  meritorious  in  whole 
or  in  part,  the  approval  or  settlement 
authority  will  transmit  to  the 
appropriate  disbursing  office  the 
original  and  one  copy  of — 

(1)  The  claim  form. 

(2)  The  action  by  the  approval  or 
settlement  authority. 

(3)  The  settlement  agreement,  if 
reauired  by  subpart  B. 

(d)  Disbursing  offices.  Normally, 
claims  settled  under  this  section  will  be 
transmitted  for  pav^nent  as  indicated 
below. 

(1)  Claims  over  $2,500  generated  by 
AAFES  activities  will  be  transmitted  to 
Headquarters,  Army  and  Air  Force 
Exchange  Service,  ATTN;  Comptroller 
Division,  Insurance  Branch,  P.O.  Box 
660202,  Dallas,  TX  75266-0202. 

(2)  Claims  not  over  $2,500  generated 
by  AAFES  activities  will  be  transmitted 
to  the  Army-Air  Force  Exchange 
Service,  OSC-FA-CLAIMS,  P.O.  Box 
650405.  Dallas.  TX  76265-0405. 

(3)  Claims  over  $100  generated  by 
other  nonappropriated  fund  activities 
will  be  transmitted  to  The  Army  Central 
Insurance  Fund.  ATTN:  CFSC-RM-I. 
Room  1240,  2461  Eisenhower  Avenue. 
Alexandria,  VA  22331-0508.  When 
transmitting  household  goods  or  hold 
baggage  shipment  claims  for  pajTnent, 
forward  the  entire  claims  file  so  ACIF 
can  pursue  carrier  recovery.  Use  the 
"NF"  claims  database  transaction  code. 

(4)  Claims  not  over  $100  generated  by 
other  nonappropriated  fund  activities 
will  be  transmitted  to  that 
nonappropriated  fund  activity 
responsible  for  pa^Tnent  from  its  funds. 
(See  AR  215-1.  paragraph  13-24a.) 

(c)  Reimbursement  to  foreign 
countries.  Reimbursement  to  a  foreign 
country  of  the  United  States  pro  rata 
share  of  a  claim  paid  under  an 
international  agreement  will  be  made 
from  nonappropriated  funds. 

(d)  Evidence  of  payment.  When  a 
claim  settled  under  this  section  is 
transmitted  to  a  disbursing  office  for 
payment,  the  approving  or  settlement 
authority  will  request  the  appropriate 
disbursing  office  to  return  evidence  of 
the  date  and  amount  of  payment. 


Claims  Involving  Persons  Other  Than 
NAF  Employees 

§  536.208    Claims  arising  from  activities  of 
nonappropriated  fund  contractors. 

These  claims  should  be  disposed  of  in 
a  manner  similar  to  that  set  forth  in  DA 
Pam  27-162,  paragraphs  8-^2.  8-43. 
and  8-^7.  Post  exchange 
concessionaires  are  independent 
contractors  and  are  required  to  obtain 
workmen's  compensation  coverage 
under  local  law  for  their  employees  and 
public  liability  insurance  governing 
their  operations.  If  a  dispute  arises  as  to 
whether  such  insurance  is  available  or 
applicable,  the  claim  should  be 
forwarded  to  Headquarters.  AAFES. 
ATTN:  General  Counsel.  P.O.  Box 
660202.  Dallas.  TX  75266-0202,  prior  to 
processing  under  the  preceding 
chapters. 

§  536.209    Non-NAFI  RIMP  daims. 

The  RIMP  is  administered  by  the  U.S. 
Army  Community  and  Family  Support 
Center  under  the  provisions  of  AR  215- 
1.  Non-NAFI  RIM?  claims  are  not 
cognizable  under  any  other  provision  of 
this  regulation.  However,  except  as 
otherwise  provided  in  this  section,  Non- 
NAFI  RIMP  claims  are  subject  to  the 
same  requirements  that  apply  to  other 
tort  claims.  USARCS  carefully  monitors 
all  such  claims  to  ensure  proper 
investigation  and  resolution. 

§536.210    Claims  cognizable. 

(a)  Non-NAFI  RIMP  claims  can  arise 
from  the  activities  of — 

(1)  Members  of  recreational  NAFIs  or 
authorized  users  of  NAF  recreational 
property,  while  using  such  property, 
except  real  property,  in  the  manner  and 
for  the  purposes  authorized  by  D.\ 
regulations  and  the  charter, 
constitution,  and  bylaws  of  the 
particular  NAF  activity.  This  category  of 
persons  generally  has  been  Umited  to 
members  and  users  of  recreational 
facilities  such  as  flying  clubs  organized 
as  NAFIs  and  craft  shops.  This  category 
does  not  include  customers  of 
exchanges,  snack  bars,  motion  picture 
theaters,  or  similar  facilities.  WTiether  a 
claim  based  on  an  act  or  omission  of  a 
member  or  authorized  user  of  other 
types  of  NAF  activities,  such  as  officers' 
messes,  would  be  cognizable  under  this 
paragraph  depends  on  the  facts  and 
circumstances  involved,  including  the 
degree  of  participation  by  the  member 
or  authorized  user  in  the  activities  of  the 
fund.  Claims  arising  from  the  use  of 
NAF  property,  as  defined  in  this 
paragraph,  are  not  cognizable  under  the 
FTCA  or  MCA.  since  the  use  of  such 
recreational  property  is  by  individuals 
not  considered  to  be  employees  of  the 
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Army  or  NAFl  acting  within  the  scope 
of  their  office  or  employment. 

(2)  Family  child  care  (FCC)  providers, 
authorized  members  of  the  provider's 
household,  and  approved  substitute 
providers  while  care  under  the  FCC 
program  is  being  provided  in  the 
manner  prescribed  in  AR  608-10, 
except  as  excluded  below.  Such  claims 
are  generally  limited  to  injuries  to  or 
death  of  children  receiving  care  under 
the  FCC  program  which  are  caused  by 
the  negligence  of  such  individuals. 
Claims  arising  from  the  transportation  of 
such  children  in  motor  vehicles  and 
claims  involving  loss  or  damage  of 
property  are  not  cognizable. 

fb)  Although  Non-NAFl  RL\IP  claims 
do  not  involve  employees  of  the  United 
States,  a  claim  under  this  section  that  is 
listed  in  §  536.51  of  this  part  is  not 
payable.  For  example,  a  soldier  injured 
on  a  post  golf  course  when  hit  by  a  golf 
cart  operated  by  an  authorized  user  is 
barred  by  the  incident-to-service 
exclusion  from  recovering  under  this 
section. 

(c)  A  claims  approval  or  settlement. 
authority  will  ask  the  Commander, 
USARCS  for  an  advisory  opinion  prior 
to  settling  any  Non-NAFI  RI\fP  claim 
where  the  person  whose  conduct 
generated  liability  does  not  clearly  fall 
within  the  above  hsted  categories.  Such 
authorities  may  also  ask,  through  the 
Commander,  USARCS,  for  an  advisory- 
opinion  from  the  U.S.  Army  Community 
and  Family  Support  Center  prior  to 
settling  any  claim  arising  under 
paragraph  (a)(2)  of  this  section,  where  it 
is  not  clear  that  the  injured  or  deceased 
child  was  receiving  care  within  the 
scope  of  the  FCC  program. 

(a)  The  total  payments  for  all  claims 
(including  derivative  claims)  ari.sing  as 
a  result  of  injury  to  or  death  of  any  one 
person  are  limited  to  S500.000  for  each 
incident.  Continuous  or  repeated 
exposure  to  substantially  the  same  or 
similar  general  harmful  activity  or 
conditions  is  treated  as  one  incident  for 
purposes  of  determining  the  limit  of 
liability. 

§536.211     Procedures. 

(a)  Reporting.  All  Non-NAFI  RIMP 
claims  (regardless  of  the  amount 
claimed)  and  incidents  that  could  give 
rise  to  Non-NAFI  RIMP  claims  will  be 
reported  to  USARCS  and  the  ACIF 
immediately. 

(b)  Investigation.  Field  claims  offices 
are  responsible  for  the  investigation  of 
Non-NAFI  RIMP  claims.  Such 
investigations  will  be  closely 
coordinated  with  program  managers 
rpsponsible  for  the  activity  generating 
the  claim.  Close  coordination  with 
USARCS  is  required,  and  USARCS  will 


maintain  mirror  files  of  the  investigation 
of  all  actual  and  potential  claims. 

(c)  Pa>7nenf.  Non-NAFI  RIMP  claims 
will  be  transmitted  to  The  Armv  Central 
Insurance  Fund,  ATTN:  CFSC-RMB-I, 
Room  1240,  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0508  for 
payment. 

(d)  Commercial  insurance.  The 
provisions  of  §  536.203(e)  (1)  through  (3) 
are  also  applicable  to  claims  arising 
under  this  section,  except  that  in  claims 
involving  FCC  providers,  a  claims 
investigation  will  be  conducted 
regardless  of  the  presence  of  commercial 
insurance. 

§536.212    Delegation  of  authority. 

(a)  Settlement  authority.  TJAG, 
TAJAG,  and  the  Commander,  USARCS, 
or  designees,  are  authorized  to  settle  or 
deny  Non-NAFI  RIMP  claims  regardless 
of  the  amount  claimed. 

(b)  Approval  authority.  (1)  The  SJA 
and,  subject  to  limitations  imposed  by 
him  or  her,  the  chief  of  the  command 
claims  service  of  the  commands  hsted 
below  are  delegated  authority  to 
approve,  in  full  or  in  part,  Non-NAFI 
RIMP  claims  presented  in  the  amount  of 
S25.000  or  less,  and  to  approve  such 
claims  regardless  of  the  amount  claimed 
provided  an  agreed  settlement  of 
S25.000  or  less  is  accepted  in  full 
satisfaction  of  the  claim,  but  only  when 
the  total  value  of  all  settlements,  claims, 
and  potential  claims  arising  out  of  a 
single  incident  does  not  exceed  S25.000. 

(i)  USAREUR. 

(ii)  Eighth  U.S.  Army,  Korea. 

(iii)  USARSO. 

(2)  Area  claims  offices  are  delegated 
authority  to  approve,  in  full  or  in  part, 
Non-NAFI  RINIP  claims  presented  in  the 
amount  of  Si  5.000  or  less,  and  to 
approve  such  claims  regardless  of  the 
amount  claimed  provided  an  agreed 
settlement  of  $15,000  or  less  is  accepted 
in  full  satisfaction  of  the  claim,  but  only 
when  the  total  value  of  all  settlements, 
claims,  and  potential  claims  arising  out 
of  a  single  incident  does  not  exceed 
525,000. 

(3)  The  above  authorities  are  not 
delegated  authority  to  deny  or  make  a 
final  offer  on  claims  under  this  section. 
Claims  requiring  such  action  will  be 
forwarded  to  the  Commander,  USARCS, 
with  an  appropriate  recommendation. 

(c)  The  decision  of  a  settlement  or 
approval  authority  on  a  Non-NAFI  RIMP 
claim  is  final  and  conclusive  and  is  not 
subject  to  reconsideration  or  appeal. 


Subpart  M— Atfirmatiwe  Claims 
General 

§536.213    Authority. 

(a)  Federal  statutory  authority.  (1)  The 
Federal  Claims  Collection  Act  (31  US  C. 
3711),  as  amended  by  the  Debt 
Collection  Act  of  1982  and  Public  Law 
101-552  (15  November  1990).  The 
Federal  Claims  Collection  Act  states  that 
Federal  agencies  will  try  to  collect  all 
claims  of  the  United  States  for  money  or 
property.  Among  other  things,  it 
provides  a  basis  for  agencies  to  recover 
for  damage  to  Government  property. 

(2)  Federal  Medical  Care  Recovery  Act 
(42  U.S.C.  2651-53)  (hereinafter 
"FMCRA").  The  FMCRA  provides  for 
the  recovery  of  the  reasonable  value  of 
medical  care  furnished  by  the  United 
States  on  account  of  injury  or  disease 
incurred  under  circumstances  creating 
tort  liability  upon  some  third  person. 
The  FMCRA  is  implemented  by 
Executive  Order  11060  and  28  CFR  pari 
43;  the  Federal  Claims  Collection 
Standards  (DA  Pam  27-162,  appendix 
M)  also  apply,  as  appropriate.  However, 
some  procedures  appropriate  for 
liquidated  debts  may  not  be  appropriate 
for  unliquidated  claims. 

(3)  10  use.  1095.  10  use.  1095 
provides  authority  for  mihtary  health 
care  facilities  to  collect  the  reasonable 
cost  of  health  care  from  health 
insurance  and  medicare  supplemental 
pohcies.  As  amended  by  Public  Law 
101-510  (5  November  1990),  this  statute 
provides  claims  offices  with  additional 
authority  to  assert  claims  against 
automobile  insurers  for  care  provided  in 
an  MTF  on  or  after  that  date. 

(b)  Other  authority.  (1)  State  Workers" 
Compensation  laws. 

(2)  State  hospital  lien  laws. 

(3)  Contract  rights  under  terms  of 
insurance  policies  including  medical 
payment  coverage,  uninsured  and 
underinsured  coverages,  and  no- fault. 

(4J  State  automobile  no- fault  laws. 

§  536.214    Recovery  judge  advocate/ 
attorney. 

(a)  General.  A  JA  or  claims  attorney 
(designated  per  §  536.6)  assigned 
responsibility  for  asserting  affirmative 
claims  may  be  designated  as  a  recovery 
judge  advocate  (RJA)  or  recovery 
attorney,  as  appropriate.  This 
designation  may  be  in  addition  to  or  in 
lieu  of  designation  as  a  claims  JA  or 
claims  attorney,  depending  on  the  local 
command  needs  and  available 
personnel.  When  assertion  of  affirmative 
claims  is  a  full-time  responsibility  of  an 
attorney  or  JA,  the  table  of  distribution 
and  allowances  (TDA)  position  title  can 
also  reflect  the  recovery  function. 
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(b)  Designation.  (1)  The  chief  of  a 
command  claims  service,  an  area  claims 
office,  or  a  claims  processing  office  with 
approval  authority  may  designate  an 
R].\  cr  recovery  attorney  for  all  or  part 
of  tlie  area  of  responsibility  assigned  to 
the  srrvice  or  office.  All  designations 
will  be  in  v^Titing  A  command  claims 
service  may  vi-ithhold  designation 
authority  wnthin  its  area  of  operations  or 
place  rrasonable  restrictions  on  such 
designation  by  subordinate  offices 
through  appropriate  command 
directives. 

(2)  The  Commander,  USARCS  will 
designate  RIAs  and  recover)'  attorneys 
fur  areas  not  wnthin  the  responsibility  of 
a  command  claims  service  or  area 
clrtims  ofBce. 

§536.215    Purpose  and  policy. 

(a)  This  subpart  prescribes  procedures 
for  the  administrative  determination, 
assertion,  collection,  settlement,  and 
waiver  of  claims  in  favor  of  the  United 
States  for  damage  to,  loss,  or  destruction 
of  Army  property,  and  for  the  recovery 
of  the  reasonable  value  of  medical  care 
fi;mished  or  fc  be  furnished  by  the 
rn:ted  States,  under  the  statutes  cited 
in  <!)  536.213.  Sound  governmental 
policy  in  the  collection  of  claims  of  the 
Tnited  States  for  money  or  property 
rt-quires  aggressive  agency  collection 
action.  Responsible  officials  within  DA 
will  ensure  that  personnel  asserting 

( laims  are  properly  trained  and 
supported  to  take  timely  and  effective 
action 

(b)  The  chapter  does  not  apply  to  the 
following: 

(1)  Claims  between  Federal  agencies. 
If  such  a  claim  cannot  be  resolved  by 
negotiation,  it  should  be  referred  to 
G.^0. 

(2)  Maritime  claims  under  subpart  H. 

(3)  AfErmative  actions  for 
nonmonetary  relief  (for  example, 
evictions,  specific  performance,  and 
injunctive  relief) 

(4)  Claims  arising  out  of  tax  aspects  of 
a  contract,  or  other  transaction  or 
activity  involvTng  either 
nonappropriated  or  appropriated  funds. 

(c)  Tne  senior  Judge  .'\dvocate  of  a 
command  having  a  command  claims 
service,  or  the  commander.  USACSEUR, 
will  prescribe  procedures  for 
implementing  single  service  claims 
responsibility  under  DODD  5155.8  and 
for  implementing  any  provision  in  a 
treaty  or  international  agreement  that 
limits  or  provides  special  methods  for 
asserting  claims  in  favor  of  the  U.S. 
With  the  concurrence  of  the 
Commander,  USARCS.  the  senior  JA  of 
a  command  having  a  command  claims 
ser\  ice,  or  the  commander,  USACSEUR, 
is  aulhonzed  to  modify-  the  procedures 


in  this  chapter  to  accommodate  special 
circumstances.  The  SJA  will  provide  the 
Chief,  Personnel  Claims  and  Recovery 
Division,  with  a  copy  of  all  published 
guidance. 

§  536.21 6    DetegatJon  of  authority. 

Claims  offices  may  accept  the  full 
amount  asserted  on  an  affirmative 
claim.  In  addition — 

(a)  TJAG;  TAjAC;  the  Commander, 
USARCS;  and  the  Chief,  Personnel 
Claims  and  Recovery  Division, 
USARCS.  may  compromise  or  terminate 
collection  action  on  a  property  damage 
claim  asserted  for  $100,000  or  less;  and 
may  comprc  mije.  waive  or  terminate 
collection  <scMon  on  a  medical  care 
claim  asserted  for  $100,000  or  less. 

(b)  The  senior  J  A  of  a  command 
having  a  command  claims  service,  or 
the  commander,  USACSEUR.  may 
compromise,  waive  or  terminate 
collection  action  on  a  medical  care  or 
property  damage  claim  asserted  for 
$100,000  or  less. 

(c)  Unless  authority  is  withheld  by  the 
Commander,  USARCS  or  the  chief  of  a 
command  claims  service,  the  head  of  an 
area  claims  office  may:  (1)  compromise 
up  to  $25,000  of  the  amount  asserted  on 
a  property  damage  or  medical  care  claim 
asserted  for  $40,000  or  less  (see 

§  536.229(b)). 

(2)  Terminate  collection  action  on  a 
property  damage  or  medic:al  care  claim 
asserted  for  525,000  or  less  when  further 
collection  efforts  are  not  feasible  (see 
paragraph  14-19c);  or  waive  a  medical 
care  claim  asserted  for  $25,000  or  less 
when  collection  in  any  amount  will 
result  in  undue  hardship  to  the  injured 
party  (see  §  536.229(d)). 

(d)  The  head  of  an  area  claims  office 
may  delegate  authority  to  a  claims 
processing  office  to:  (1)  compromise  up 
to  $20,000  of  the  amount  asserted  on  a 
property  damage  or  medical  care  claim 
asserted  for  $40,000  or  less  (see 

§  536.229(d)). 

(2)  Terminate  collection  action  on  a 
property  damage  or  medical  care  claim 
asserted  for  $20,000  or  less  when  further 
collection  efforts  are  not  feasible  (see 
paragraph  14-19c);  or  waive  a  medical 
care  claim  asserted  for  $20,000  or  less 
when  collection  in  any  amount  will 
result  in  undue  hardship  to  the  injured 
party  (see  §  536.229(d)). 

(e)  The  head  of  an  area  claims  office 
or  a  claims  processing  office,  or  the 
chief  of  a  command  claims  service,  may 
redelegate  up  to  $20,000  of  his  or  her 
authority  to  an  RJA. 

(fl  In  determining  whether  a 
settlement  authority  has  authority  to 
compromise,  terminate,  or  waive  a 
claim,  consider  the  medical  costs  for  all 
parties  injured  in  a  single  incident  as  a 


single  assertion;  and  consider  the  total 
value  of  Government  property  damaged 
or  destroyed  in  a  single  incident  as  a 
single  assertion. 

(g)  Only  the  Department  of  Justice 
(DOJ)  may  approve  claims  involving:  (1) 
Compromise,  termination,  or  waiver  of 
a  medical  care  or  property  damage  claim 
asserted  for  more  than  $100,000. 

(2)  Settlement  actions  previously 
referred  to  DOJ. 

(3)  Settlement  where  a  third  party  has 
filed  suit  against  the  United  States  or 
the  injured  party  for  tiie  same  incident 
which  gave  rise  to  the  claim  of  the 
United  States. 

(h)  The  commander,  USARCS,  or  the 
Chief,  Personnel  Claims  and  Re-jvory 
Division,  in  consultation  with  tne 
Department  of  Justice,  will  approve  all 
claims  involving  unusual 
circumstances,  a  new  point  of  law 
which  may  serve  as  a  precedent,  or  a 
question  of  policy. 

§  536.21 7    Basic  considerations. 

(a)  The  Federal  Claims  Collection 
Standards.  The  Federal  Claims 
Collection  Standards  (4  CFR  parts  103 
and  104,  reprinted  in  DA  Pam  27-162, 
appendix  M).  prescribe  standards  for 
compromising  and  litigating  property 
damage  claims,  and  provide  general 
guidance  for  compromising  and 
litigating  medical  care  claims. 

(b)  Time  limitations — (1)  Property 
damage  claims.  Claims  asserted  under 
the  Federal  Claims  Collection  Act  for 
damage  to  Government  property  are 
founded  in  tort  and  must  be  brought 
within  three  years  after  the  action  "first 
accrues"  (28  U.S.C.  2415b). 

(2)  Medical  care  claims  asserted 
under  the  FMCRA  or  10  U.SC  1095. 
Claims  assorted  under  the  FMCR.^  or 
against  an  automobile  habihty  insurer 
under  10  U.S.C.  1095  are  also  founded 
in  tort  and  must  be  brought  within  three 
years  after  the  action  'first  accrues"  (28 
U.S.C.  2415b).  Although  no  court  has 
ruled  on  this  issue,  claims  asserted 
under  10  U.S.C.  1095  against  a  no-fault 
or  PIP  insurer  are  presumably  founded 
in  a  contract  "implied  in  law";  if  so, 
they  must  be  brought  vvithin  six  years 
(28  U.S.C.  2415a). 

(3)  Computing  the  statute  of 
limitations.  Nonnally,  a  medical  care 
claim  "first  accrues"  on  the  initial  date 
of  treatment,  and  a  property  damage 
claim  accrues  on  the  date  that  the 
property  was  damaged.  However,  in 
computing  the  statute  of  limitations,  28 
U.S.C.  2416(c)  excludes  the  period  of 
time  before  a  U.S.  official  charged  with 
the  responsibility  to  act  in  the 
circumstances  knows  or  should  know- 
that  there  is  a  basis  for  a  claim.  See 
United  States  v.  Hunter.  645  F.Supp 
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758,  7&0  (N.D.N.Y.  1986).  For  example, 
the  three  year  statute  of  limitations 
would  not  begin  to  run  on  most  medical 
care  claims  paid  by  CHAMPUS  at  least 
until  the  date  on  which  CHAMPUS 
received  the  bill  from  the  provider. 
(4)  Medical  care  claims  asserted 
under  state  law.  Claims  asserted  against 
an  insurer  on  a  third  party  beneficiary 
theory  or  against  a  stale  workers' 
compensation  fund  must  be  brought 
within  the  applicable  state  statute  of 
limitations  which  can  range  from  one  to 
six  years.  Normally,  the  statute  of 
limitations  would  begin  to  nin  when  the 
injur>'  orcurred.  rather  than  the  date  of 
initial  treatment. 

(c)  Applicable  law.  Federal  law  does 
not  define  what  constitutes  a  tort. 
I'nless  the  RJA  can  properly  apply  the 
law  of  another  jurisdiction  under 
conflict  of  law  rules,  the  RJA  will  apply 
the  law  of  the  state  or  country  where  an 
Incident  occurred  in  determining 
whether  the  Government  has  a  cause  of 
action  founded  in  tort. 

(d)  Concurrent  claims.  (1)  Claims  for 
damage  to  Army  property  and  claims  for 
medical  care  arising  from  the  same 
incident  vnll  be  processed  under  the 
section  applicable  to  each.  However, 
efforts  should  be  made  to  include  all 
medical  care  and  property  damage 
claims  in  a  single  demand  against  a 
third  party  or  insurance  company. 
Settlement  agreements  will  be  drafted  so 
that  settlement  and  release  of  one  claim 
shall  not  preiudice  settlement  of  the 
remaining  claim. 

(2)  If  the  incident  giving  ri'^e  to  a 
claim  in  favor  of  the  United  States  also 
gives  rise  to  a  potential  claim  against  the 
L'nited  Slates,  the  claim  in  favor  of  the 
C-ovemment  will  be  asserted  and 
processed  only  by  a  claims  approval  or 
settlement  authority  who  has 
jurisdiction  to  take  final  action  on  the 
claim  against  the  Go'.-emment. 

§5i6L?l8    Claims  against  certain 
prospective  defendants. 

(a)  U.S.  Government  agencies.  RJAs 
will  not  assert  a  claim  against  any 
department,  agency  or  inslrumentahty 
of  the  United  States.  A  self  insured 
.NAFl,  whether  revenue  producing, 
welfare  or  sundry,  is  considered  an 
"agency  or  instrumentality  of  the  United 
States";  a  private  association  is  not. 

(b)  Property  damage  assertions 
against  sddiers  and  employees.  The 
report  of  survey  system  {chapter  13,  AR 
735-5)  is  the  primary  mechanism  for 
collecting  from  a  civilian  employee  or  a 
soldier  (including  an  AR  or  NG  soldier) 
for  damage  to  government  property. 
Report  of  survey  procedures  should 
normally  be  used  whenever  applicable. 
AR  735-5  requires  claims  offices  to 


assert  property  damage  claims  against 
soldiers  and  employees  In  two 
instances.  (1)  Damage  caused  by  POV's. 
Pursuant  to  paragraph  14-30,  AR  735- 
5,  if  a  report  of  survev  approving 
authority  assesses  bahility  against  a 
soldier  or  civilian  employee  for 
negligently  damaging  Government 
property  using  a  POV.  and  the  soldier  or 
employee  does  not  make  restitution,  the 
approving  authority  will  forward  the 
approved  report  of  survey  to  the  claims 
office.  The  RJA  will  assert  a  demand 
against  the  soldier  or  employee's 
liability  insurance  for  the  full  value  of 
the  damage.  If  the  soldier  or  employee 
does  not  have  insurance,  the  RJA  will 
return  the  action  for  the  approving 
authority  to  withhold  a  month's  pay 
from  the  soldier  or  employee. 

(2)  Exhaustion  of  collection  remedies. 
Pursuant  to  paragraph  14-4b(7).  AR 
735-5.  if  an  FiAO  has  exhausted  ail 
administrative  mechanisms.  Including 
IRS  offset,  for  collecting  amounts 
assessed  under  a  report  of  survey  from 
a  soldier,  ROTC  cadet  or  employee,  the 
F&AO  may  refer  the  action  to  the 
servicing  claims  office  for  recovery 
action  under  the  Federal  Claims 
Collection  Act.  The  RJA  will  assert  such 
claims  and  initiate  Utigatlon  if 
appropriate. 

(c)  Medical  care  assertions  against 
soldiers,  employees,  family  members, 
end  retirees    (1)  Acting  wtthin  scope  of 
employment.  The  RJA  will  not  assert  a 
medical  care  claim  against  a  tortfeasor 
who  is  a  civilian  employee  or  service 
member  (including  a  reserve  component 
member)  acting  within  scope  of 
employment,  whether  or  not  the 
employee  or  member  has  private 
in.surance  (cf.  U.S.  v.  Gilman,  347  U.S. 
5C7  (1954)).  "Scope  of  employment"  is 
determined  by  the  laws  of  the  state 
where  the  injury  occurred. 

(2)  Persons  not  in  scope  who  injure 
themselves.  An  RJA  will  not  assert  a 
claim  based  on  a  tort  hability  theory 
against  a  tortfeasor  who  is  a  soldier, 
family  member  or  retiree  for  the 
tortfeasor's  own  medical  care;  a  person 
cannot  create  tort  liability  by  injuring 
himself  or  herself  In  such  Instances, 
however,  the  RJA  may  assert  a  claim 
under  10  U.S  C.  1095  against  the  Injured 
tortfeasor's  personal  injury  protection 
(PIP)  or  medical  payments  insurance 
coverage. 

(3)  Persons  not  in  scope  with  liability 
ir.suTonce.  An  RJA  may  assert  a  medical 
care  claim  against  the  liability  insurer  of 
a  service  member,  civilian  employee, 
family  member  or  retiree  who  injures 
some  other  person  entitled  to  medical 
care.  Interfamilial  tort  Immunity  would 
not  preclude  the  RJA  from  asserting  a 
medical  care  claim  based  on  a  tort       ., 


liability  theory  for  care  furnished  to  a 
tortfeasor's  family  members  (see,  e.g., 
U.S.  V.  Haynes,  445  F.2d  907  (5lh  Cir. 
1971);  U.S.  V.  Moore,  469  F  2d  788  (3rd 
Gr.  1972). 

(4)  Persons  not  in  scope  with  no 
insurance.  An  RJA  may  assert  a  medical 
care  claim  against  a  soldier,  civihan 
employee,  family  member  or  retiree 
without  insurance  coverage  with  the 
approval  of  the  Chief,  Personnel  Claims 
and  Recovery  Division,  USARCS,  or 
designee.  Approval  will  be  granted  if 
there  are  aggravating  circumstarKes, 
such  as  willful  misconduct,  and  the 
tortfeasor  has  sufficient  assets  to  satisfy 
both  the  injured  victim  and  the 
Government's  claim. 

(d)  Government  contractors.  Some 
contracts  have  "cost-plus"  or 
reimbursement  provisions  which 
require  the  government  to  reimburse  the 
contractor  for  many  types  of  expenses. 
If  it  appears  that  the  contract  would 
require  the  government  to  reimburse  a 
contractor  for  money  recovered  on  an 
otherwise  meritorious  affirmative  claim, 
the  RJA  will  investigate  the  claim  and 
forward  a  recommendation  to  USARCS. 
referencing  the  specific  contract  clauses 
involved.  The  RJA  will  assert  other 
claims  against  government  contractors 
after  verifying  that  the  contract  does  not 
contain  a  reimbursement  provi.slon. 

(e)  NG  organizations  and  members. 
The  R|A  will  investigate  claims  enslng 
from  the  tortious  conduct  of  ^4G 
members.  The  RJA  will  assert  claims 
against  NG  members  arid  their  Insurers 
in  accordance  with  §  536.218  (b)  and  (c) 
If  the  NG  members  were  acting  within 
the  scope  of  employment  as  State 
employ««s  and  an  assertion  against  the 
NG  organization's  Insurer  appears 
appropriate,  the  RJA  will  forward  a 
recommendation  to  US.\RCS. 

Property  Clauns 

§536.2t9    General. 

(a)  Other  regulations  establish  systems 
of  property  accountability  and 
responsibility;  and  provide  for  the 
administrative  collection  of  charges 
from  military  and  civilian  personnel  of 
the  United  States,  and  other  individuals 
and  legal  entities  from  whom  collection 
may  be  made  without  litigation. 
However,  when  the  investigation  results 
in  a  preliminary  indication  of  pecuniary 
liability  and  no  other  method  of 
collection  is  provided,  the  matter  will 
be  referred  for  action  under  this  chapter. 
Assertions  may  be  made  under  this 
section  for  the  loss,  damage,  or 
destruction  of — 

(1)  Prop>erty  under  DA  control  (AR 
735-5). 

(2)  Property  of  the  Defense  Supply 
Agency  in  DA  custody. 
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(3)  Property  of  nonappropriated  fund 
activities  of  the  Army  (except  A.^FES 
property  unless  a  special  agreement 
exists).  (See  AR  215-1  and  AR  215-2.) 

(4)  Federal  property  made  available  to 
the  ARNG  (AR  735-5). 

fb)  This  section  does  not  apply  to — 

(1)  Claims  for  damage  to  property 
funded  by  civil  functions 
appropriations. 

(2)  Reimbursements  from  agencies 
and  instrumentalities  of  the  United 
States  for  damage  to  property. 

(3)  Collection  for  damage  to  property 
by  offset  against  the  pay  of  employees 
of  the  United  States,  or  against  amounts 
owed  by  the  United  States  to  common 
carriers,  contractors,  and  states. 

(4)  Claims  by  the  United  States 
against  carriers,  warehousemen, 
insurers,  and  other  third  parties  for 
amounts  paid  in  settlement  of  claims  by 
members  and  employees  of  the  Army  or 
DOD  for  loss,  damage,  or  destniction  of 
personal  property  while  in  transit  or 
storage  at  Government  expense  (chapter 

n). 

§  536.220     Repayment  In  kind. 

The  RJA  may  accept  the  repair  or 
replacement  of  the  property  in  lieu  of 
payment  of  the  claim.  The  staff  officer 
responsible  for  the  property  must  certify 
accomplishment  of  the  repair  or 
replacement  (such  as  is  described  for 
motor  vehicles  in  AR  735-5)  before  a 
release  may  be  executed.  The  authority 
conferred  by  this  paragraph  is  not 
limited  to  incidents  involving  motor 
vehicles. 

§  536.221     Property  damage  predemand 
procedures. 

(a)  Identification  of  potential  claims. 
The  K]\  will  ensure  that  installation 
motor  pools,  housing  and  engineering 
staff  sections,  unit  property  custodians, 
and  similar  {>ersons  apprise  the  claims 
office  of  damage  to  D.^  property.  In 
addition,  claims  personnel  will  review 
MP  blotters  and  reports,  civilian  news 
sources,  reports  of  survey,  magistrate 
court  proceedings,  hne  of  duty  and  AR 
15-6  investigations,  and  similar  reports 
to  identify  additional  property  damage 
cases  A  claims  office  designated  as  the 
NG  point  of  contact  for  a  state  will 
coordinate  with  NG  officials  to  ensure 
that  NG  units  appoint  unit  claims 
officers  and  report  potential  claims. 

(b)  Transfer  of  responsibility.  If 
another  claims  office  is  better  situated  to 
investigate  and  assert  a  property  damage 
claim,  the  claims  office  will  coordinate 
with  that  office.  The  Chief,  Affirmative 
Claims  Branch.  USARCS,  will  resolve 
any  disagreements.  In  addition,  the 
office  designated  as  the  NG  point  of 
contact  for  a  state  will  forward  potential 


claims  arising  in  another  office's  area  of 
responsibility  to  that  office. 

(c)  Investigation.  Claims  personnel 
will  investigate  potential  incidents, 
question  witnesses  to  determine  the 
facts  and  circumstances,  and  identify  all 
available  insurance  coverage.  Claims 
personnel  may  directly  request 
assistance  from  other  DOD  claims 
offices.  Claims  personnel  may  also 
request  an  investigation  of  an  incident 
by  a  unit  claims  officer  for  the  unit  or 
organization  responsible  for  the 
damaged  or  destroyed  property,  or. 
when  the  investigation  may  be  more 
practically  conducted  by  the  claims 
officer  of  some  other  unit  or 
organization,  by  another  unit  claims 
officer.  If  no  other  report  has  been 
prepared,  the  unit  claims  officer  will 
prepare  DA  Form  1208.  Claims 
personnel  will  obtain  a  breakdown  of 
costs  from  the  custodian  of  the  property. 

(d)  Closing  potential  claims  without 
assertion.  If  the  RJA  determines  that 
there  is  no  tort  liability  or  that  the 
potential  recovery  is  too  small  to  be 
worth  pursuing,  he  or  she  will  dispose 
of  the  notification  without  asserting  a 
claim.  If  a  potential  claim  file  was 
opened,  claims  personnel  will  aimotate 
the  basis  for  closing  the  potential  claim 
on  the  chronology  sheet  referencing  the 
Federal  Claims  Collection  Standards. 

(e)  Asserting  demands.  If  there  is  a 
legal  and  factual  basis  for  the 
Government  to  recover,  claims 
personnel  should  notify  both  the 
tortfeasor  and  the  tortfeasor's  insurer. 
The  assertion  letter  should  outline  the 
facts  and  cite  the  Federal  Claims 
Collection  Act  as  the  basis  for  recovery. 
The  claims  office  may  also  cite  local 
law.  The  claims  office  should  assert  the 
claim  for  the  full  costs  to  the 
Government,  if  knowm.  or  state  that  the 
costs  are  still  being  ascertained.  Where 
appropriate,  the  assertion  letter  should 
also  provide  the  option  to  repair  the 
damaged  property  or  to  replace  it  in 
kind. 

Medical  Care  Claims 

§536.222    General. 

(a)  Army  claims  offices  assert  claims 
against  tortfeasors  and  insurers  for 
medical  and  dental  care  which  is 
furnished  to  a  soldier,  family  member  or 
retiree  at  Army  expense  to  treat  an 
injury  or  disease  resulting  from  tortious 
conduct.  In  states  that  have  modified 
traditional  tort  liabifity.  Army  claims 
offices  also  assert  claims  against 
insurers  other  than  health  benefits 
insurers,  such  as  no-fault  and  medical 
payments  automobile  insurers,  and 
workers'  compensation  funds.  In  doing 
^.  claims  offices  coordinate  their  efforts 


with  the  injured  party's  efforts  to 
recover  other  damages  from  tortfeasors 
and  insurers. 

(h)  Claims  offices  will  forward 
potential  claims  for  medical  care 
furnished  to  service  members,  family 
members  or  retirees  of  Air  Force.  Navy. 
Marine  Corps  or  Coast  Guard  to  the 
nearest  installation  or  office  of  that 
service.  As  an  exception  to  this  rule, 
however,  claims  offices  may  assert  and 
collect  claims  for  medical  care  provided 
to  retirees  of  another  service  and  their 
dependents  if: 

n )  Medical  care  was  furnished  at  the 
local  Army  MTF;  and 

(2)  the  incident  giving  rise  to  the 
claim  occurred  near  the  Army 
installation;  or 

(3)  the  retiree  resides  near  the  Army 
installation.  In  these  exceptional 
situations,  the  claims  office  must  ensure 
that  the  retiree  is  not  receiving  care  at 
another  service's  MTF.  The  claims  office 
must  also  notify  USARCS  as  well  as  the 
nearest  installation  or  office  of  the 
retiree's  service  that  it  is  handling  the 
claim. 

(c)  In  some  instances,  the  Army  and 
the  VA  will  both  pay  for  care  provided 
to  a  soldier  or  retiree.  The  VA,  however, 
is  precluded  from  asserting  claims  for 
"service-comiected"  injuries. 
Accordingly: 

(1 )  If  a  soldier  is  injured  and  is 
discharged  from  the  service,  the  claims 
office  will  assert  claims  for  the 
reasonable  value  of  medical  care 
furnished  at  Army  expense  (including 
care  furnished  in  a  VA  facility)  prior  to 
a  soldier's  discharge.  Claims  offices  will 
not  assert  for  the  value  of  medical  care 
furnished  at  VA  expense,  but  the  RJA 
will  consider  future  care  provided  by 
VA  in  determining  whether  to  approve 
a  waiver  or  compromise. 

(2)  If  a  retiree  is  injured  and  receives 
some  care  paid  for  by  the  Army  and 
other  care  in  a  VA  facility,  the  claims 
office  will  coordinate  with  the  nearest 
VA  office  and  assert  a  claim  for  the  full 
value  of  the  care  provided.  The  office 
will  remit  the  amount  recovered  for  care 
provided  at  VA  expense  to  the  VA. 

§  536.223    Recovery  Rigtits  under  the 
FMCRA. 

Pursuant  to  the  Federal  Medical  Care 
Recovery  Act  the  Government  may 
pursue  recovery  of  medical  costs  under 
any  of  the  following  tactics: 

(a)  Subrogation  The  United  States  is 
subrogated  to  any  rights  or  claims  held 
by  a  person  to  whom  the  Government 
has  provided  medical  care  against  the 
tortfeasor  who  caused  him  or  her  to  be 
injured.  As  subrogee,  the  United  States 
can  recover  from  the  wTongdoer  the 
reasonable  value  of  the  medical  care  it 
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has  furnished  or  will  furnish  the  injured 
party. 

(b)  Intervention.  The  United  States 
can  Lntervene  in  an  injured  party's  suit 
against  a  tortfeasor  or  bring  suit  as  the 
assignee  of  an  injured  party's  right  of 
action. 

(c)  Independent  Action.  The  United 
States  can  assert  administratively  and 
litigate  a  medical  care  claim  in  its  own 
name. 

(d)  Item  of  Special  Damages.  The 
injured  party's  attorney  can  assert  the 
Government's  claim  as  an  item  of 
special  damages  in  an  injured  party's 
suit  against  the  tortfeasor. 

§  S36.224    Identification  of  potential 
medical  care  recovery  claims. 

(a)  By  MTF personnel.  (I)  The  MTF 
commander  will  ensure  that  the  claims 
office  is  notified  of  instances  where  the 
MTF  provides  or  is  billed  by  a  civilian 
facility  for  inpatient  or  outpatient  care 
resulting  from  injuries  such  as  broken 
bones  or  burns  arising  from  automobile 
accidents,  gas  explosions,  falls,  civihan 
malpractice,  and  similar  incidents 
which  do  not  involve  collections  from  a 
health  benefits  or  medicare 
supplemental  insurer.  Gaims  personnel 
wiU  coordinate  with  MTF  personnel  to 
ensure  that  inpatient  and  outpatient 
records,  and  emergency  room  and  clinic 
logs  are  properly  screened  to  identify 
potential  cases. 

(2)  The  MTF  commander  will  also 
ensure  that  the  MTF  does  not  rele.ase 
billings  or  medical  records,  or  respond 
to  requests  for  assistance  with  worker's 
compensation  forms,  without 
coordinating  with  the  RJ.^. 

(b)  By  CHAMPUS  fiscal 
intermediaries.  The  CHAXIPUS  fiscal 
intermediary  is  required  to  id^^ntify  and 
to  promptly  mojl  j.iaims  involving 
certain  diagnostic  codes  to  iLe  claims 
office  designated  as  the  state  point  of 
contact.  The  fiscal  intermediary  is 
required  to  provide  the  rx)ntact  office 
with  a  personal  mjury  questionnaire 
completed  by  the  injured  party  and  a 
copy  of  the  CH.aMPUS  explanation  of 
Benefits  showing  the  amount  that 
CHAMPUS  paid  on  the  claim. 

(l)  In  accordance  with  chapter  5  of 
the  CHAMPUS  Fiscal  Intermediary 
(Dperations  Manual  (September  1991),  a 
fiscal  intermediary  must  suspend 
payment  on  a  claim  with  possible 
medical  care  recovery  until  the  injured 
party  properly  completes  the  personal 
injury  questionnaire.  Within  15  working 
days  after  receiving  and  t'valualing  the 
c-ompleted  questionnaire,  the  fiscal 
ialenoediary  is  required  to  dispatch 
possible  medical  care  recovery  cases  to 
the  appropriate  claims  office.  The 
contact  office  must  work  with  the  fiscal 


intermediary  to  ensure  that  claims  are 
properly  identified  and  forwarded  in  a 
timely  manner.  The  claims  office  should 
docxunent  persistent  problems  and 
notify  USARCS. 

(2)" Prior  to  settlement  of  a  CHAMPUS 
claim,  claims  offices  should  recontact 
the  fiscal  intermediary  to  ensure  that  all 
amounts  paid  for  by  CHANfPUS  are 
included  in  the  Government's  assertion. 

(c)  By  claims  personnel.  The  RJA  will 
ensure  that  NTTF  comptroller,  clinic, 
and  Patient  Administration  Division 
records  are  screened  to  identify 
potential  medical  care  recovery  cases. 
The  RJA  will  also  coordinate  nith  Na\-y 
and  Air  Force  claims  offices  and  NfFFs 
to  ensure  that  they  identify  potential 
claims  involving  treatment  provided  to 
Army  persormel.  To  the  extent  possible 
claims  personnel  vkill  review  civilian 
pohce  reports,  mihtary  police  blotters 
and  reports,  news  reports,  magistrate 
court  proceedings,  Una  of  di.;!y  and  AR 
15-6  investigations,  and  similar  sources 
to  identify  other  potential  medical  care 
recovery  claims. 

§  536.225    Medtcal  care  proc8<tures 
loltowing  tdenttf)c3tk}r\. 

(a)  Opening  potential  claims.  Unless  it 
is  obvious  from  the  notification 
documents  that  there  is  no  potential 
recovery,  claims  personnel  will  open  a 
potential  claims  file  on  each  incident 
identified.  Until  the  Affirmative  Claims 
Management  Program  is  revised  to 
include  a  "potentials  database," 
potential  claims  will  be  recorded  in  the 
Claims  Journal  (DD  Form  1667). 

(b)  Transfer  of  responsibility.  (1) 
Several  claims  offices  may  be  notified  of 
incidents  involving  more  than  one 
injured  party  or  treatment  at  more  than 
one  facihty.  If  an  RJA  has  reason  to 
believe  that  this  has  occurred,  the  RIA 
will  contact  the  other  offices  to 
determine  which  office  has  the  most 
significant  contacts  and  should  assert 
the  claim.  The  ofSce  closest  to  where 
the  injury  occinred  is  not  necessarily 
the  office  with  the  most  significant 
contacts.  In  the  event  that  offices  caimot 
agree,  they  will  refer  the  matter  to  the 
Chief,  Affirmative  Claims  Branch, 
USARCS  for  a  decision.  The  clauns 
office  will  notify  the  MTF  if  it  transfers 
responsibility  for  a  claim  that  the  MTF 
referred. 

(2)  The  office  designated  as  the 
CHAMPUS  or  NG  point  of  contact  for  a 
state  will  forward  potential  claims 
arising  in  another  office's  area  of 
responsibility  to  that  office. 

(c)  Investigation.  If  MTF  personnel 
have  not  alrt;ady  collected  the  necessary 
information,  claims  personnel  will 
dispatrJi  questionnaires  to  injured 
parties  to  determine  the  facts  and 


circumstances  and  identify  all  available 
insurance  coverage.  Claims  personnel 
Vkill  obtain  medical  records  and  bikings 
to  determine  the  value  of  the 
Government's  claim,  and  will  contact 
^^itnesses  and  consult  with  medical 
personnel  as  appropriate.  RjAs  may 
direct  unit  claims  officers  to  investigate 
incidents  and  may  request  assistance 
from  other  DOD  claims  offices  as 
needed. 

(d)  Closing  potential  claims  i^ithout 
assertion.  If  the  RJA  determines  that 
there  is  no  tort  habihty  or  possible 
recovery  from  an  insurer  or  workers' 
comp)ensation  fund,  or  that  the  potential 
recovery  is  too  small  to  be  worth 
pursuing,  he  or  she  w\ll  disp>ose  of  the 
notification  without  asserting  a  claim.  If 
a  potential  claim  file  was  op>ened. 
claims  personnel  v>ill  annotate  the  basis 
for  closing  the  potential  claim  on  the 
chronology  sheet.  If  an  MTF  provided 
the  notification,  claims  {)ersonnel  will 
return  the  notification  with  a  dated  and 
signed  notation.  "Per  RJ.^,  no  third 
party  recovery." 

(e)  Asserting  demands.  If  there  is  a 
legal  and  factual  basis  for  the 
Government  to  recover,  claims 
pe.'sonnel  will  assert  a  demand  against 
each  tortfeasor  and  insurer  Claims 
persormel  should  place  tortfeasors  and 
insurers  on  written  notice  of  the 
Government's  right  to  recover  even  If 
the  injured  party's  attorney  enters  into 
a  representation  agreement  (see 

§  536.226(b)). 

(1)  Automobile  case — tort  liability.  If 
care  was  wholly  or  partly  provided  in 
an  MTF  on  or  after  5  November  1990, 
the  claims  office  will  assert  demands 
against  the  tortfeasor  and  his  Insurer 
citing  both  the  FMCRA  and  10  U.S.C 
1095.  If  care  was  provided  in  a  civilian 
hospital  or  was  provided  before  5 
November  1990,  the  office  will  only  dte 
the  FMCRA  as  a  basis  for  recovery. 

(2)  Automobile  coses — no  tori 
liability.  If  care  was  wholly  or  paniy 
provided  in  an  MTF  on  or  after  5 
November  1990,  the  claims  olUce  will 
assert  demands  against  the  injured 
party's  Personal  Injury  Protection  (PIP), 
inedic:al  payments,  or  no- fault  insurance 
citing  10  U.S.C  1 095.  If  care  was 
provided  in  a  civilian  hospital  or  was 
provided  before  5  November  1990,  the 
otTice  will  cite  apphcable  state 
insurance  law  recognizing  the  linited 
States  as  a  third  party  beneficiary  of  an 
injured  party's  automobile  insurance. 

(3)  Automobile  cases — multiple 
sources  of  recovery.  If  the  claims  office 
can  recover  from  the  tortfeasor's 
automobile  liability  and  from  the 
injured  party's  non-Uability  coverage, 
the  claims  office  should  put  both 
insurers  on  notice  of  the  claim  and 
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should  first  attempt  to  collect  from  the 
no-fault  insurer  If  the  tortfeasor  is  an 
uninsured  motorist  and  the  injured 
party  has  uninsured/underinsured 
motorists'  coverage,  the  claims  office 
should  attempt  to  recover  from  the 
injured  party's  insurer  while  following 
the  procedures  in  §  536.228(a).  See 
§  536  227(e)  if  the  injured  party  has 
health  benefits  insurance. 

(4)  Special  rules  applicable  to 
CHAMPUS  'priman'  pavers. "  Pursuant 
to  10  U  S.C.  1079(j)('l)  and  1086(g). 
workers'  compensation  and  the  injured 
party's  no-fauh.  PIP.  medical  pa\Tnents, 
and  uninsured/underinsured  motorist's 
co\erage  are  considered  "primary'"  to 
QiWlPUS.  Before  the  fiscal 
intermedian,'  pays  the  injured  party's 
medical  bills  and  notifies  the  claims 
office  to  assert  a  claim  against  the 
tortfeasor,  the  fiscal  intermediary  is 
required  to  verif>'  that  these  "primary 
payers"  have  paid. 

(i)  If  the  fiscal  intermediary  overlooks 
such  coverage,  the  claims  office  will 
immediately  assert  a  demand  against  the 
injured  party's  insurer  (or  the  workers' 
compensation  fund)  citing  10  U.S.C. 
1079(j)(l)  in  addition  to  other  sources  of 
authonty  If  the  insurer  has  already 
disbursed  the  policy  limits  to  the 
injured  party,  the  claims  office  will 
request  repayment  from  the  injured 
party  The  claims  office  will  return 
money  recovered  in  this  manner  to 
CHAMPUS  (see  §  536.231(d)(3)). 

(ii)  If  the  injured  party  or  the  injured 
party's  insurer  decline  to  pay  and  the 
claims  office  does  not  recover  the  full 
amount  asserted  from  the  tortfeasor's 
liability  insurer,  the  claims  office  will 
forward  the  file  to  US.ARCS.  which  will 
refer  the  matter  to  the  OCHAMPUS 
General  Counsel.  In  this  instance,  the 
claims  office  will  not  waive  or 
compromise  any  portion  of  the 
Government's  claim  because  of  undue 
hardship  to  the  injured  party  without 
the  approval  of  Chief.  Personnel  Claims 
and  Recover}'  Division.  US  ARCS. 

(5)  On-the-job  injuries.  In  states  that 
recognize  the  United  States  as  a 
beneficiary  of  state  workers' 
compensation  systems,  the  claims  office 
will  present  a  claim  to  the  appropriate 
office. 

(6)  Other  injuries.  Other  instances 
giving  rise  to  third  party  liability 
include  gas  explosions,  malpractice  by 
civilian  physicians,  slip-and-fall 
incidents,  and  products  liability  cases. 
Claims  offices  will  assert  demands 
against  the  tortfeasor  and  his  insurer 
citing  the  FMCR.'K. 

(f)  Determination  of  the  amount 
asserted — (1)  MTF  cosls.  Recovery  for 
NITF  care  is  presently  based  upon 
multiple  "chnical  group"  per  diem 


inpatient  rates  and  a  single  per  visit 
outpatient  rate  established  by  the  Office 
of  Management  and  Budget  (OMB). 
Claims  personnel  should  obtain  a  billing 
from  each  MTF.  The  RJA  should, 
however,  obtain  information  from  the 
MTF  registrar  and  adjust  the  amount 
asserted  if  it  appears  that  the  billings 
include  inpatient  days  where  the 
injured  party  was  retained  in  the  MTF 
for  administrative  purposes  rather  than 
medical  needs. 

(2)  CHAMPUS  costs.  Recovery  for 
inpatient  care  provided  in  civihan 
hospitals  and  paid  through  CHAMPUS 
is  based  upon  the  CHAMPUS 
"Diagnosis  Related  Group"  (DRG)  rates, 
regardless  of  the  "actual"  costs.  Rates 
for  outpatient  care  are  based  on  the 
CHAMPUS  "allowable  charge"  for  that 
medical  ser\ice.  Claims  offices  should 
assert  for  the  amount  that  CHAMPUS 
paid  even  though  this  can  sometimes 
exceed  the  amount  that  the  civilian 
hospital  billed. 

(3)  Ambulance  services.  Ambulance 
and  air  ambulance  services  provided  to 
soldiers,  family  members  and  retirees 
are  "medical  costs"  within  the  meaning 
of  the  FMCRA  and  10  U.S.C.  1095.  but 
they  are  not  included  in  the  OMB  rates. 
Claims  offices  should  try  to  obtain  a 
specific  breakdown  of  costs  from  the 
MTF  or  the  unit  providing  the  services 
and  include  these  in  the  amount 
asserted. 

(4)  Burial  expenses.  If  a  soldier  dies 
from  injuries  received  and  is  buried  at 
Government  expense,  the  installation 
Mortuary  Affairs  Office  completes  DD 
Form  2063  and  itemizes  expense  data 
on  this  form.  While  burial  expenses  are 
not  "medical  care"  within  the  meaning 
of  the  FMCRA  or  10  U.S.C.  1095,  many 
insurance  policies  provide  for  the 
payment  of  such  expenses.  Claims 
offices  may  assert  a  demand  for  burial 
expenses  incurred  by  the  Government  if 
the  insurance  contract  provides  for 
payment  of  such  expenses  and  state  law 
recognizes  the  United  States  as  a  third 
party  beneficiary  of  the  contract.  Claims 
personnel  should,  however,  be  extra 
sensitive  to  the  possibility  that  the 
insurance  proceeds  might  be  inadequate 
and  should  consider  waiving  or 
compromising  the  Government's  claim 
in  appropriate  cases  to  avoid  undue 
hardship  to  the  deceased  injured  party's 
next  of  kin. 

§  536.226    Relations  with  the  injured  party. 

(a)  Claims  personnel  will  advise  the 
injured  party  and/or  his  attorney  that — 

(1)  The  United  States  has  a  right  to 
recover  the  reasonable  value  of  medical 
care  that  has  been  furnished  or  will  be 
furnished  in  the  future. 


(2)  The  injured  party  is  required  to 
cooperate  with  the  United  States  by 
providing  a  complete  statement  of  the 
facts  and  circumstances  surrounding  the 
injury,  information  about  any  legal 
action  brought  against  any  prospective 
defendant,  and  information  about  and 
copies  of  any  insurance  poficies. 

(3)  The  injured  party  snould  not 
execute  a  release  or  settle  any  claims 
without  notif>'ing  the  RJA. 

(4)  The  injured  party  may  consult 
with  a  legal  assistance  attorney  if  he  or 
she  is  otherwise  entitled  to  legal 
assistance. 

fb)  Claims  personnel  should  attempt 
to  coordinate  action  to  collect  the  claim 
of  the  United  States  with  the  injured 
party's  action  to  collect  his  or  her  own 
claim  against  a  tortfeasor  or  insurer. 

(1)  The  RJA  may  enter  into  a  wTitten 
agreement  with  the  injured  party's 
attorney  to  assert  the  Government's 
claim  and  to  include  it  as  an  item  of 
special  damages  if  the  injured  party 
sues.  The  agreement  must  state  that  the 
Government  will  not  pay  counsel  fees, 
and  that  the  attorney  will  not  compute 
his  fee  based  on  the  Government's 
portion  of  any  recover^'.  The  agreement 
must  also  state  that  the  Government 
must  be  consulted  regarding  any 
potential  compromise  and  must  agree  to 
any  settlement. 

(2)  The  RJA  should  coordinate  with 
the  injured  party's  attorney  to  ensure 
that  any  request  for  compromise  or 
waiver  of  the  Government's  claim  is 
considered  as  far  in  advance  of 
settlement  as  is  practical. 

(3)  The  RJA  may  arrange  to  make  local 
witnesses  available  for  the  injured 
party's  attorney.  With  approval  from 
USARCS.  the  RJA  may  arrange  to  make 
other  Army  witnesses  available  for  the 
injured  party's  attorney  if  it  is  in  the 
Government's  best  interests  to  do  so. 
Any  such  request  must  be  submitted  as 
far  in  advance  as  practical.  The 
appearance  of  present  and  former  DA 
military  and  civilian  personnel  as 
witnesses  is  governed  by  AR  27^0, 
chapter  7. 

(4)  The  RJA  should  immediately 
terminate  a  representation  agreement 
and  independently  pursue  the 
Government's  right  to  recover  if  the 
injured  party's  interests  conflict  with 
the  Government's  interests,  or  if  the 
injured  party's  attorney  fails  to  keep  the 
RJA  informed  of  developments  or 
otherw ise  acts  in  a  manner  inconsistent 
with  representing  the  Government's 
interest. 

(c)  If  the  injured  party  or  his  attorney 
fails  to  cooperate  with  the  claims  office, 
the  RJA  is  authorized  to  direct  the  MTF 
personnel  to  withhold  billing 
information  and  should  vigorously 
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pursue  the  Government's  right  to 
recover.  Ln  addition,  as  outhned  in  32 
CFR  537.23,  the  RJA  is  authorized  to 
direct  the  MTF  to  withhold  release  of 
medical  records  until  the  injured  party 
provides  the  statement  and  other 
information  required  by  §  536.226(a)(2); 
the  RJA  may  not,  however,  direct  the 
MTF  to  withhold  medical  records  if  the 
injured  party's  attorney  merely  refuses 
to  enter  into  a  representation  agreement. 
In  appropriate  cases,  the  claims  office 
should  intervene  in  pending  htigation. 

(d)  If  the  injured  parly's  attorney 
improperly  withholds  or  disburses 
money  collected  on  behalf  of  the 
Government,  the  RJA  should 
immediately  initiate  action  to  recover 
the  money  owed  through  litigation  or 
through  State  disciplinary  proceedings 
after  appropriate  coordination  in 
accordance  with  AR  27-40  and  AR  27- 
1. 

(e)  Claims  personnel  may  obtain  an 
assigrunent  from  the  injured  party  or  his 
attorney  for  the  reasonable  value  of  the 
care  that  the  United  States  provided  if 
this  will  facilitate  collection.  The 
absence  of  an  assignment  does  not  affect 
the  Government's  independent  right 
under  the  FMCRA,  however,  and  an 
assignment  is  normally  not  necessary. 

§  536.227    The  MTF  Third  Party  Recovery 
Program  (TPCP). 

DOD  Claims  offices  and  MTFs  manage 
complementary  programs  to  recover  for 
medical  care  furnished  at  DOD  expense. 
Pursuant  to  a  Memorandum  of 
Agreement  (MOA)  between  The  Judge 
Advocate  General  and  The  Surgeon 
General  and  understandings  with  Navy 
and  Air  Force  authorities,  claims  offices 
and  MTFs  support  each  other's  recovery 
programs. 

(a)  As  provided  in  the  MOA,  claims 
offices  will  recover  from  automobile 
insurers,  while  MTFs  will  recover  from 
health  benefits  and  medicare 
supplemental  insurance. 

(b)  As  provided  in  the  MOA,  MTFs 
will  obtain  insurance  and  other  relevant 
information  from  persons  receiving 
inpatient  and  outpatient  treatment  for 
injuries  resulting  from  an  accident.  MTF 
personnel  will  also  screen  emergency 
room  logs,  clinic  records,  and  patient 
admission  information  to  identify 
accident  cases.  MTFs  will  refer  these 
cases  to  claims  offices  in  a  timely 
manner,  assist  claims  offices  in 
obtaining  medical  records  and  cost 
computations,  and  route  requests  for 
medical  records  from  injured  parties 
and  attorneys  through  the  RJA. 

(c)  In  return,  claims  offices  will  notify 
the  MTFs  of  the  final  disposition  of 
cases  referred,  deposit  money  recovered 
under  10  U.S.C.  1095  to  the  operations 


and  maintenance  account  of  the  MTF 
that  provided  the  care  (see  §  536.231(d)), 
and  report  the  amounts  deposited  to  an 
MTF's  account  on  a  monthly  basis. 

(d)  As  provided  in  the  MOA,  the  head 
of  each  claims  office  may  enter  into  a 
local  Memorandum  of  Agreement  with 
his  or  her  supporting  Army  MTF 
commander.  Such  agreements  should 
cover  procedures,  the  degree  of  staffing 
each  office  vtill  provide,  and  time 
frames  for  providing  records  or 
information.  Such  agreements  may  also 
provide  for  the  MTF  to  assist  the  claims 
office's  medical  care  recovery  effort, 
either  by  giving  back  money  deposited 
by  the  claims  office  into  the  MTF's 
Operations  &  Maintenance  fund  to  the 
claims  office,  or  by  providing  personnel 
or  other  support.  Any  personnel 
provided  or  money  returned  to  the 
claims  office  under  such  an  agreement 
will  only  be  used  to  support  affirmative 
claims  collection  efforts. 

(e)  If  care  was  wholly  or  partly 
provided  in  an  MTF  on  or  after  5 
November  1990  and  recovery  is  possible 
from  both  a  health  benefits  insurer  and 
an  automobile  insurer,  the  MTF  will 
first  attempt  to  collect  from  the  health 
insurer.  If  the  MTF  caimot  recover  the 
full  value  of  the  Government's  claim 
from  the  health  insurer,  the  MTF  will 
fonvard  the  claim  file  to  the  installation 
claims  office  for  collection  from  the 
automobile  insurer. 

Recovering  and  Depositing  on  Claims 

§  536.227    Post  demand  procedures. 

(a)  Uninsured  Motorists.  If  the 
tortfeasor  is  an  uninsured  motorist, 
affirmative  claims  personnel  will  assert 
a  demand  against  the  tortfeasor,  and 
will  request  suspension  of  the 
tortfeasor's  driving  and  registration 
privileges  under  a  State  financial 
responsibility  law  if  the  tortfeasor  does 
not  pay  promptly.  If  collection  from  the 
tortfeasor  is  not  feasible,  claims 
personnel  will  pursue  recovery  from 
any  State  uninsured  motorist's  fund  or. 
on  a  medical  care  claim,  from  the 
injured  party's  uninsured  motorist's 
coverage. 

(b)  Periodic  review  of  pending  claims. 
Whether  or  not  the  injured  party's 
attorney  has  agreed  to  assert  the 
Government's  claim,  claims  persormel 
will  review  the  status  of  pending  claims 
every  60  days  and  take  follow-up  action 
as  appropriate.  Claims  persormel  should 
periodically  contact  the  injured  parly's 
attorney  to  determine  the  status  of 
pending  cases,  and  should  call  or  send 
follow-up  letters  to  an  insurer  or 
tortfeasor  who  fails  to  respond  to  a 
demand  or  provides  an  unacceptable 
response.  Follow-up  action  should  be 


documented  on  the  claims  chronology 
sheet. 

(c)  Adjusting  the  amount  asserted. 
The  RJA  should  adjust  the  amount 
asserted  on  a  claim  as  further  treatment 
is  provided.  The  RJA  should  delay 
settlement  if  it  appears  that  extensive 
treatment  is  necessary  or  should 
consider  this  in  negotiating  a  settlement. 

(d)  Fon\'arding  claims  to  higher 
authorities.  The  RJA  or  head  of  a  claims 
office  will  terminate  action  or  will  act 
on  requests  for  waiver  or  offers  to 
compromise  that  are  within  his  or  her 
settlement  authority  (see  §536.216).  If  a 
higher  settlement  authority  must  act  on 
the  claim,  the  RJA  will  forward  a 
completed  worksheet  to  the  area  claims 
office  (if  that  office  has  authority  to  take 
action)  or  to  USARCS  as  appropriate. 
When  time  is  of  the  essence  in  securing 
a  settlement,  an  RJA  may  contact 
USARCS  telephonically  for 
authorization  to  waive  or  compromise  a 
claim.  Prior  to  the  expiration  of  the 
statute  of  limitations,  the  RJA  should 
contact  USARCS  for  guidance  on 
disposing  of  any  claim  which  cannot  be 
recovered  in  full,  compromised, 
terminated  or  litigated. 

§  536.229    Settling  affirmative  claims. 

Claims  personnel  will  reflect  the  basis 
for  any  settlements  other  than  payment 
in  full  in  the  claims  file.  Note  tliat  under 
some  circumstances,  settlement 
authority  may  not  waive  or  compromise 
a  claim  that  he  or  she  would  normally 
have  authority  to  act  on  (see 
§  536.216(g)). 

(a)  Payment  in  full.  A  settlement 
authority  may  settle  a  medical  care  or 
property  damage  claim  by  recovering 
the  full  amount  the  Government's  claim 
as  a  lump  sum,  through  installment 
pa>Tnents,  or  as  a  repair  in  kind  on  a 
property  damage  claim.  An  offer  for  the 
full  amount  of  available  insurance 
would  not  "pay  in  full"  a  claim  asserted 
for  a  greater  amount,  and  the  RJA  would 
have  to  follow  compromise  procedures. 

(b)  Compromise.  (1)  If  there  are 
difficulties  in  recovering  on  a  medical 
care  or  property  damage  claim  (as 
defined  by  part  103  of  the  Federal 
Claims  Collection  Standards),  a 
settlement  authority  may  accept  less 
than  the  amount  asserted  from  a 
tortfeasor  or  insurer  for  the  convenience 
of  the  government.  Acceptable  bases  for 
compromise  for  the  convenience  of  the 
government  include  inabihty  of  the 
tortfeasor  to  pay,  inyafficient  insurance, 
probability  that  the  government  will  be 
unable  to  prove  its  case,  or  collection 
costs  which  are  not  commensurate  with 
the  amount  being  compromised. 

(2)  If  the  injured  party  or  the  injured 
party's  attorney  requests  waiver  or 
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compromise  of  a  medical  care  claim,  a 
settlement  authority  may  accept  an 
amount  less  than  the  amount  asserted  to 
equitably  apportion  the  available  funds 
and  avoid  undue  hardship  to  the  injured 
party.  To  do  so,  the  settlement  authority 
must  consider  the  fair  value  of  the 
injured  party's  claim,  the  future  value  of 
care  provided  by  the  United  States,  and 
the  potential  recovery  available.  In 
evaluating  a  request,  the  settlement 
authority  may  consider  an  offer  by  the 
injured  party's  attorney  to  reduce  his  or 
her  fee.  but  should  not  make  this  a 
condition  for  granting  a  request.  Prior  to 
approval  of  any  compromise  based  on 
undue  hardship,  the  injured  party  must 
provide  the  following  information: 

(i)  Detailed  information  on  what 
funds  are  available  for  recovery. 

(u)  Reasonable  value  of  the  injured 
party's  claim  for  permanent  injury,  pain 
and  suffering,  decreased  earning  power, 
and  any  other  items  of  special  damages. 

(in)  Mihtary,  VA,  and  Social  Security 
disability,  and  any  other  Government 
benefits  accruing  to  the  injured  party. 

(iv)  Probability  and  amount  of  future 
medical  expenses  of  the  Government 
and  the  injured  party. 

(v)  Present  and  prospective  assets, 
income,  and  obligations  of  the  injured 
party  and  those  dependent  on  him  or 
her 

(vi)  A  statement  regarding  the 
financial  condition  of  the  debtor. 

(c)  Termination  of  collection  action.  If 
there  are  difficulties  in  recovering  on  a 
medical  care  or  property  damage  claim 
(as  dufined  by  4  CFR  part  104.3  of  the 
Federal  Claims  Collection  Standards),  a 
settlement  authority  may  close  the  claim 
without  recovery  for  the  convenience  of 
the  Government  Acceptable  bases  for 
terminating  collection  action  include 
lack,  of  legal  merit  to  the  claim,  lack  of 
evidence  to  substantiate  the  claim,  costs 
of  reco\  ery  which  will  exceed  the 
amount  recoverable,  or  inability  to 
locate  the  debtor  in  instances  where  the 
likelihood  of  collection  is  too  remote  to 
justify  retention  of  the  file. 

(d)  Waiver  If  the  injured  party  or  the 
injured  party's  attorney  requests  waiver 
or  compromise  of  the  government's 
claim,  a  settlement  authority  may  close 
a  medical  care  claim  without  recovery 
where  collection  of  any  part  of  the 
government's  claim  will  result  in  undue 
hardship  to  the  injured  party.  Prior  to 
granting  a  request  for  waiver,  the 
settlement  authority  wtU  consider  the 
factors  outlined  in  §  536.229(b)(2)  and 
require  the  injured  partv  to  provide  the 
items  listed  in  §  536.229(b)(2)  (i) 
through  (vii)  Property  damage  claims 
cannot  be  "waived" 


§536.230    Litigation. 

If  a  tortfeasor  or  insurer  refuses  to 
settle,  or  if  an  injured  party's  attorney 
improperly  withholds  funds,  the  RJA 
must  consider  litigation  to  protect  the 
interests  of  the  United  States.  Litigation 
is  particularly  appropriate  if  a  particular 
insurer  consistently  refuses  to  settle 
claim.s,  or  if  the  Government's  interests 
are  not  adequately  represented  on  a 
large  claim. 

(a)  RJA's  must  maintain  close  contact 
with  local  U.S.  Attorney's  offices  to 
ensure  that  these  offices  are  willing  to 
initiate  litigation  on  cases.  RJA's  are 
encouraged  to  obtain  appointments  as 
Special  Assistant  U.S.  Attorneys. 

(b)  In  order  to  directly  initiate  or 
intervene  in  litigation,  an  RJA  must 
prepare  a  litigation  report  and  formally 
refer  the  case  through  the  Affirmative 
Claims  Branch.  USARCS  and  the 
Litigation  Division.  OTJAG  (as  required 
by  AR  27-40.  chapter  5)  to  the  U.S. 
Attorney.  While  the  RJA  should  attempt 
to  initiate  litigation  well  before  the 
expiration  of  the  statute  of  limitations, 
the  RJA  may  contact  USARCS 
telephonically  if  statute  of  limitations 
problems  necessitate  quick  action  on  a 
case.  The  RJA  should  also  contact 
USARCS  if  a  U.S.  Attorney  is  reluctant 
to  pursue  an  important  case.  An  injured 
party's  attorney  may  represent  the 
Government's  interest  in  litigation 
without  any  special  coordination. 

(c)  The  Department  of  Justice  requires 
all  cases  involnng  damage  to 
goverrunent  property  of  $200,000  and 
under  to  go  through  the  Department  of 
Justice  Central  Intake  Facility  in  Silver 
Spring,  Maryland,  before  going  to  a 
LInited  States  attorney  for  litigation. 
Fonvard  the  agency  referral  package 
cover  sheet  and  all  documentation 
normally  provided  to  the  U.S.  Attorney 
on  all  such  cases  to  USARCS.  which  in 
turn  will  forward  them  to  the  Central 
Intake  Facility  through  the  Litigation 
Division,  Office  of  the  Judge  Advocate 
General,  as  appropriate. 

§  536.231     Administrative  matters. 

(a)  Receipts.  The  RJA  may  provide  a 
receipt  for  payment. 

(b)  Releases.  The  RJA  may  execute  a 
release  acknowledging  that  the 
Government  has  received  payment  in 
full  of  the  amount  assened  or 
compromise  amount  agreod  upon,  or  the 
final  installment  payment;  and  should 
try  to  use  a  release  similar  to  the  release 
printed  as  Figure  9-1.  DA  Pam  27-162. 
The  RJA  may  not,  however,  execute  any 
kind  of  indemnity  agreement,  nor  may 
the  RJA  execute  a  release  which 
prejudices  the  Government's  right  to 
recover  on  other  claims  arising  out  of 
the  same  incident  without  the  approval 


of  the  Chief,  Personnel  Claims  and 
Recovery  Division,  USARCS.  In 
addition,  the  RJA  may  not  execute  a 
release  that  purports  to  release  any 
claim  that  the  injured  party  may  have 
other  than  for  medical  care  furnished  or 
to  be  fiimished  by  the  United  States. 
The  R),^  will  not  execute  a  release  if  the 
Government's  claim  is  wai\'ed  or 
terminated. 

(c)  Depositing  property  damage 
recovery — ( 1 )  For  damage  to 
appropriated  fund  property.  Monies 
recovered  for  damage  to  appropriated 
fund  property  will  be  deposited  to 
Account  21R3019  (Recoveries  for 
Government  Property  Lost  or  Damaged). 

(2)  For  damage  to  NAFl  property. 
Monies  recovered  for  damage  to  NAFI 
property  will  be  returned  to  the  NAFI. 

If  the  NAFI  no  longer  exists,  forward  the 
monev  to  HQDA  (DA.AG-NAF), 
Alexandria,  VA  22331-0321.  Checks 
should  be  made  out  to  the  NAFI,  or.  if 
it  no  longer  exists,  to  the  Army  Morale. 
Welfare,  and  Recreation  Fund. 

(3)  For  damage  to  Army  Stock  Fund 
or  Defense  Business  Operations  Fund 
property.  Monies  recovered  for  damage 
to  property  belonging  to  one  of  these 
funds  will  be  returned  to  that  fund 
unless  the  fund  has  charged  the  cost  of 
repair  or  replacement  to  an  appropriated 
fund  account.  The  Defense  Business 
Operations  Fund  replaced  the  Army 
Industrial  Fund. 

(d)  Depositing  medical  care 

.  recover}' — (1)  To  an  MTF  account. 
CONUS  and  OCONUS  claims  offices 
and  command  claims  services  will 
deposit  money  recovered  from  an 
automobile  insurer  for  medical  care 
provided  in  an  MTF  on  or  after  5 
November  1990  in  the  Operations  & 
Maintenance  account  of  the  Army,  Nav7 
or  Air  Force  MTF  that  provided  the 
care.  Offices  will  deposit  money 
recovered  from  all  types  of  automobile 
insurance,  including  liability  insurance, 
to  MTF  accounts. 

(2)  To  the  General  Treasury.  Money 
recovered  directly  from  tortfeasors,  from 
workers'  compensation  funds,  from 
insurance  other  than  automobile 
insurance  (such  as  homeov\-ner's 
insurance),  from  automobile  insurers  for 
care  provided  in  an  NfTF  prior  to  5 
November  1990,  or  from  automobile 
insurers  for  care  provided  in  a  civilian 
hospital  will  be  deposited  in  the 
Miscellaneous  Receipts  Account, 
21R3210. 

(3)  Apportioning  medical  care 
recovery  between  accounts.  Only  money 
recovered  under  the  provisions  of  10 
use.  1095  can  be  deposited  into  an 
MTF  account.  Claims  offices  will  often 
have  to  apportion  money  recovered 
among  different  accounts. 
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(i)  Apportioning  money  between  MTF 
accounts  and  the  General  Treasury. 
Deposit  money  recovered  from  an 
automobile  insurer  for  care  provided 
prior  to  5  November  1990  or  provided 
in  a  civilian  hospital  to  the  General 
Treasury.  Deposit  money  recovered  for 
care  provided  in  an  MTF  after  that  date 
to  the  MTF's  account.  If  the  amount 
recovered  is  less  than  the  amount 
asserted,  deposit  money  to  the  MTF's 
account  first,  and  deposit  any  remaining 
money  to  the  General  Treasury. 

(ii)  Apportioning  money  between  two 
or  more  NfTF  accounts.  If  care  was 
provided  by  two  or  more  MTF's  on  or 
after  5  November  1990  and  the  claims 
office  recovers  less  than  the  amount 
as.serted.  the  claims  office  should  give 
each  MTF  a  pro  rata  share  of  the  money 
recovered.  For  example,  if  MTFl 
provided  S2.000  worth  of  care  and 
MTF2  pro\nded  $1 .000  worth  of  care, 
the  claims  office  will  deposit  S800  of  a 
Si. 200  recovery  to  NfTFl's  account  and 
the  remaining  $400  to  MTF2's  account. 

(e)  Fiscal  Integrity.  Field  claims 
offices  must  reconcile  the  property 
damage  and  medical  care  recovery 
accounts  with  their  servicing  finance 
and  accounting  offices.  Field  claims 
offices  must  ensure  that  their  deposits 
have  been  credited  to  the  proper 
accounts  at  least  on  a  quarterly  basis, 
and  all  accounts  must  be  reconciled  at 
the  end  of  the  fiscal  year. 

Subpart  N — Claims  Office 
Administration 

Records  and  File  Management 

§  536.232    Records. 

Unless  otherwise  required  by  this 
part,  claims  JAs  and  claims  attorneys 
charged  with  the  responsibility  for 
claims  administration  will  maintain 
only  such  current  and  temporary 
records  as  are  required  for  the 
administration  of  claims  activities  and 
for  the  preparation  of  prescribed  reports. 
Basic  records  for  each  claims  office 
are — 

(a)  DA  Form  1667  {Claims  Journal 
(Personnel)  (Tort)  (Affirmative)  Claims). 
Journals  will  be  indi\idually 
maintained  for  personnel  claims,  for 
affirmative  claims,  and  for  tort  and 
special  claims,  corresponding  to  the 
automated  claims  data  management 
programs  for  such  claims,  using  the 
April  1988  version  of  this  form.  Each 
event  requiring  entry  in  the  journal  will 
be  recorded  immediately  upon  receipt 
of  information  as  to  its  occurrence.  Use 
of  the  journal  for  personnel  claims  is 
optional,  although  modified  use  is 
highly  recommended. 

(b)  Automated  claims  data  base.  The 
automated  claims  data  base  will  be  used 


for  all  claims  opened  in  fiscal  year  1988 
or  later,  and  earlier  year  claims  if  they 
involve  expenditures  of  funds  in  fiscal 
year  1988  or  later,  as  follows: 

(1)  Tort  and  Special  Claims 
Management  data  base  (all  offices): 

(2)  Personnel  Claims  Management 
data  base  (all  offices  except  COE  claims 
offices). 

(3)  Affirmative  Claims  Management 
data  base  (all  offices  except  COE  claims 
offices). 

(c)  Investigative  files.  A  claims  office 
Vkill  maintain  separate  investigative  files 
on  potentially  compensable  events 
(PCE)  for  every  incident  which  it  (or  a 
unit  claims  officer)  has  investigated,  or 
has  received  a  copy  of  a  report  of 
incident  or  report  of  investigation  from 
a  unit  claims  officer  or  any  other  source. 
Similar  files  will  be  maintained  for 
incidents  investigated  by  a  claims  office 
or  other  Army  official  that  might  give 
rise  to  an  affirmative  claim  in  favor  of 
the  Army.  The  investigative  file  will  be 
merged  into  a  claims  file  when  a  claim 
is  filed  or  asserted.  Investigative  files 
not  otherwise  merged  into  a  claims  file 
will  be  retained  until  transferred  to 
another  Army  claims  office  or  until  the 
time  for  filing  a  claim  has  expired. 

§536.233    Arrangement  of  claims  files. 
Instructions  on  the  arrangement  of 
claims  files  are  found  in  §  536.196  and 
in  DA  Pam  27-162.  Every  file  for  a 
claim  against  the  United  States  must 
ultimately  contain  the  following: 

(a)  For  files  processed  under  the 
automated  claims  data  management 
system,  a  printout  (i.e.,  "paper  screen") 
of  the  automated  data  pertaining  to  that 
claim. 

(b)  If  the  claim  has  been  paid  in  whole 
or  in  part,  a  copy  of  the  settlement 
agreement,  if  any,  and  the  certified  copy 
of  the  paid  voucher  (comeback  copy 
from  the  finance  and  disbursing  office). 

(c)  The  action  or  recommendation. 

(d)  The  claim  (initial  and  any 
amendment). 

(e)  The  report  of  claims  officer,  with 
exhibits. 

§  536.234    Disposition  of  claims  files. 

(a)  The  Commander.  USARCS.  is  the 
proper  authority  for  post  settlement 
review  of  claims  against  the  United 
States.  Claims  having  the  following  file 
numbers  under  AR  25-400-2  will  be 
forwarded  to  USARCS  (subject  to  the 
provisions  of  b  and  c  below)  for 
disposition  under  that  regulation:  27- 
20a,  27-20g,  27-20h,  27-20i,  27-20J,  or 
27-20q.  Claims  having  other  27-20  file 
numbers  will  be  disposed  locally 
according  to  the  instructions  in  AR  25- 
400-2. 

(b)  Files  of  completed  tort  claims  will 
not  be  forwarded  to  the  Commander, 


USARCS  prior  to  the  expiration  of  any 
appeal  period  or  the  6-month  period  for 
filing  suit,  as  applicable.  The  file  of  a 
tort  claim  in  which  an  award  that  is 
final  is  not  accepted  by  the  claimant, 
within  a  reasonable  time,  will  also  be 
forwarded. 

(c)  For  persormel  claims  involving 
recovery  action,  claims  files  will  be 
assembled  and  processed  for  local 
recovery  action  or  forwarded  for 
centralized  recovery  action  in 
accordance  with  dA  Pam  27-162, 
chapter  3,  and  §§  536.195  and  536.196. 
After  completion  of  final  recovery 
action  by  field  claims  offices  or 
command  claims  services  such  files  will 
be  forwarded  to  USARCS  for  retirement. 

(d)  Files  will  be  administratively 
closed  as  abandoned  or  withdrawn  and 
forwarded  to  the  Commander,  USARCS. 
as  provided  herein. 

(1)  Personnel  claims.  Claims  under 
subpart  K  will  be  administratively 
closed  as  abandoned  in  the  followng 
situations: 

(i)  The  claimant  affirmatively 
withdraws  or  abandons  the  claim  prior 
to  adjudication.  Such  files  will  contain 
evidence  of  the  claimant's  intention  to 
do  so,  such  as  a  letter  from  the  claimant 
or  a  memorandum  of  a  telephone 
conversation  with  the  claimant. 

(ii)  The  claimant  cannot  be  located  to 
be  paid  or,  if  the  claim  is  not  fully 
substantiated,  to  have  his  or  her 
intentions  with  regard  to  the  claim 
ascertained  (but,  see  paragraph  (d)(l)(iv) 
of  this  section). 

(iii)  For  other  reasons,  final  action  on 
the  claim  cannot  be  taken. 

(iv)  When  a  claimant  has  neither 
affirmatively  abandoned  nor  fully 
substantiated  a  claim  cognizable  under 
subpart  K,  he  or  she  should  be  directed 
by  certified  mail  to  provide  the  required 
substantiation  within  a  specified  period, 
usually  30  days.  If  correspondence  is 
returned  as  undeliverable,  and  the 
claimant  is  an  active  duty  service 
member,  a  current  mihtary  address  can 
usually  be  obtained  from  the 
Commander,  U.S.  Army  Enlisted 
Records  and  Evaluation  Center.  Army 
Worldwide  Locator  Service,  ATTN: 
PCRE-RF,  Fort  Benjamin  Harrison,  IN 
46249-5301 .  If  the  claimant  fails  to 
respond,  to  the  extent  that  the  claim  is 
substantiated  and  meritorious  it  should 
be  paid;  otherwise,  it  should  be 
disapproved. 

(2)  Tort  claims.  Each  file  will  contain 
evidence  of  claimant's  intention  to 
withdraw  or  abandon  the  claim,  such  as 
a  letter  or  a  memorandum  for  record  of 
a  telephone  conversation  with  claimant. 

(i)  Before  apparently  abandoned 
claims  are  forwarded  to  USARCS,  a 
certified  letter  should  be  sent  to  the 
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claimant  requesting  his/her  intentions 
within  a  specified  period,  usually  30 
days  If  no  r»>ply  is  n'ceived  within  a 
reasonable  time,  usually  30  days,  the 
files  may  be  closed  and  forwarded  to 
USARCS,  except  as  follows: 

(ii)  Tort  claims  under  subparts  D.  E 
and  F  Additionally,  a  paragraph  of  the 
letter  should  state  that  failure  to 
respond  will  result  in  the  presumption 
that  the  claim  is  abandoned.  Further,  it 
should  be  stated  that  if  the  claimant  is 
dissatisfied  with  the  action  taken,  the 
claimant  may  file  suit  in  an  appropriate 
United  States  Distnct  Court  no  later 
than  six  months  from  the  date  of 
mailing  of  the  letter  or  the  claimant's 
remedy  will  be  forever  barred. 

(lii)  In  tort  claims  under  subpart  C. 
the  last  paragraph  should  advise  the 
claimant  that  failure  to  respond  will 
result  in  the  presumption  that  the  claim 
is  abandoned,  and  that  if  the  claimant 
is  dissatisfied  with  the  action  taken,  the 
claimant  has  a  right  to  appeal  the  action 
for  a  review  and  final  decision.  Further, 
It  should  be  stated  that  the  claimant 
only  has  60  days  to  submit  such  an 
appeal. 

(iv)  Only  at'--  each  of  the  above 
actions  has  t         -.ompleted.  may  a  tort 
claim  be  con  -      r^d  to  be  abandoned, 
and  be  forwa--  i^-^i  to  USARCS  for 
retirement.  If  >  nrrespondence  to  a 
claimant  Is  re'amed  as  undelivered,  and 
the  claimant  is  an  active  duty  service 
member,  a  current  military  address  can 
usually  be  obtained  from  the 
Commander  U  S.  Army  Enlisted 
Records  and  Evaluation  Center.  Army 
W'orldmde  Locator  Service,  ATTN: 
PCRE-RF,  Fort  Benjamin  Harrison,  IN 
46249-5301. 

§  536.235    R^tneval  of  claims  files. 

(a)  Field  claims  offices  will 
occasionally  have  need  of  a  file  that  has 
been  sent  to  USARCS  for  centralized 
recovery  or  retirement  {for  example, 
action  on  a  "late"  reconsideration 
request).  When  requesting  the  return  of 
a  file  from  USARCS  (either  in  writing  or 
telephonically),  the  requesting  office 
must  provide — 

(1)  The  claim  number 

(2)  The  claimant's  name. 

(31  The  date  the  file  was  forwarded  to 
LSARCS. 

(4)  The  name  of  the  TGBL  carrier  (if 
the  claim  was  a  hcKisehold  goods  or 
hold  baggage  shipment  claim). 

(5)  whether  the  file  was  forwarded  for 
retirement  or  centrahzed  recovery. 

(6)  The  reason  the  file  is  being 
requested. 

(d)  If  USARCS  has  already  acted  on  a 
rt-quest  for  reconsideration  on  a 
personnel  claim,  the  file  will  not  be 
returned  to  a  field  office  for  action  on 


a  second  request  for  reconsideration.  In 
such  cases,  the  request  will  be  sent  to 
USARCS  for  action. 

§  536.236    Certified  and  registered  mail. 

Correspondence  to  claimants  and/or 
their  attorneys  denying  or  making  final 
offers  in  tort  claims  under  subparts  C,  D. 
E.  F.  G.  H.  and  L  or  the  transmittal  of 
an  abandonment  notice  will  be 
accomplished  by  certified  or  registered 
mail,  return  receipt  requested.  The 
return  receipt  (green  card),  upon  its 
retiuTi  to  the  claims  office,  will  be 
retained  as  a  part  of  the  claims  file  as 
proof  of  receipt  by  the  claimant  or  other 
addressee. 

§  536.237    Maintenance  of  claims  files. 

(a)  The  contents  of  each  claim  file  for 
claims  against  the  United  States  will  be 
placed  in  a  standard  9  V4  inch  by  1 1 V4 
inch  manila  folder  .  The  name  of  the 
claimant,  exactly  as  entered  into  the 
automated  claims  management  data 
base,  will  be  placed  on  the  top-left 
portion  of  the  file  folder.  The  complete 
nine-digit  computer-generated  claim 
number  displayed  in  the  automated 
database  will  be  placed  on  the  extreme 
top  right-hand  side  of  the  folder.  The 
fiscal  year,  office  code,  and  claim 
sequence  number  will  be  separated  by  a 
dash  mark  (example.  "88-011-0079  "). 
Both  name  and  claim  file  number 
entries  on  the  manila  file  folder  will  be 
printed  legibly  in  blue-black  ink.  The 
claim  file  should  be  stapled  together 
before  inserting  in  the  file  folder; 
however,  the  file  need  only  be  placed  in 
the  folder  without  stapling  to  the  file 
folder. 

fb)  Investigative  files  will  also  be 
maintained  in  manila  folders.  The  date 
of  the  incident  and  general  descriptive 
data  (for  example,  "1  Jul  86/  auto 
accident  (1st  and  Elm.  Smallville)"  or 
"24  Sep  86/  heart  operation  (Jones,  John 
M.)")  will  be  placed  on  the  top-left 
portion  of  the  file  folder. 

(c)  AR  25-400-2  requires  labeling  of 
file  folders  and  containers  with  specific 
information.  In  complying  therewith, 
the  following  guidance  is  provided: 

(1)  Only  the  "dununy"  or  "lead" 
folder  will  contain  the  disposition 
instructions  required  by  AR  25—400-2, 
for  files  that  have  a  common 
disposition. 

(2)  When  labeling  individual  file 
folders,  only  the  information  required 
by  AR  25-400-2  will  be  typed  on  the 
label.  The  label  will  be  placed  on  the 
top  center  portion  of  the  folder.  Under 
no  circumstances  will  the  information 
concerning  the  claim  (see  paragraph  (a) 
of  this  section)  be  placed  on  this  label. 


Monthly  Claims  Reporting  System 

§536.238    General. 

(a)  The  Personnel  Claims  Management 
Program,  the  Affirmative  Claims 
Management  Program,  and  the  Tort  and 
Special  Claims  Management  Program 
are  the  automated  programs  which 
generate  a  monthly  status  report  on 
claims  against  the  United  States  and 
recovery  actions.  Specific  instructions 
pertaining  to  the  USARCS  Claims 
Automation  Program  are  contained  in 
DA  Pam  27-162.  chapter  1  and  in 
documentation  provided  with  the 
automation  software. 

(b)  The  data  contained  in  the  USARCS 
Claims  Automation  Program  and  the 
monthly  claims  office  status  reports 
generated  by  the  automation  software 
provide  the  data  necessary  to  make 
sound  management  decisions  by  claims 
officers,  by  heads  of  area  claims  offices, 
by  SJAs  responsible  for  OCONUS 
command  claims  servires,  and  by  the 
Commander,  USARCS.  The  system 
provides  a  uniform  method  of 
assignment  of  claim  file  numbers  to 
permit  identification  and  retrieval  of 
individual  claim  files,  identifies  delay 
in  claims  processing,  and  permits 

w  orldwide  management  control  of  all 
claims  against  the  Government.  The 
automated  monthly  reports  forwarded  to 
USARCS  provide  the  data  base  used  for 
the  preparation  of  claims  budgetary 
status  reports  and  periodic  budget 
estimates  to  the  USAFAC  as  well  as  to 
the  Office  of  the  Assistant  Secretary'  of 
the  Army  (Financial  Management).  It  is 
the  responsibility  of  all  claims  office 
personnel  to  ensure  that  automated 
claim.s  records  are  complete  and 
accurate. 

(c)  This  section  does  not  apply  to  the 
reporting  of  reimbursement  obligations 
to  foreign  countries  pursuant  to  the 
NATO-SOFA  or  other  similar  treaties  or 
agreements. 

(d)  The  Commander.  USARCS,  will 
furnish  software  and  documentation  for 
the  Personnel  Claims  Management 
Program,  the  Affirmative  Claims 
Management  Program,  and  the  Tort  and 
Special  Claims  Management  Program, 
with  updated  versions  as  required. 
These  are  the  only  programs  authorized 
for  recording  and  reporting  claims  in  the 
Army  Claims  System.  Local 
modification  of  these  programs  is  not 
authorized. 

§536.239    Reporting  requirements. 

The  head  of  each  area  claims  office 
and  command  claims  service  will 
ensure  that  a  monthly  computer- 
generated  claims  report  is  prepared  for 
each  claims  office  with  an  office  code 
within  his  or  her  area  of  responsibility 
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and  for  each  Foreign  Claims 
Commission  using  the  au'oraation 
programs  provided  by  IfSARCS.  The 
report(s)  {tort  claims  only)  and  diskettes 
containing  current  claims  data  base(s) 
(for  all  programs)  will  be  posted  to 
USARCS  by  the  fifth  calendar  day  of  the 
month.  In  addition,  a  copy  of  any 
archive  disk  prepared  during  the 
reporting  period  will  be  forwarded  for 
processing.  Whenever  possible,  the  data 
should  be  sent  usmg  a  modem  or  other 
electronic  data  transfer  system.  Claims 
offices  under  the  [urisdiction  of  a 
command  claims  service  will  forward 
their  report(s)  and  diskettes  through  the 
command  claims  service  and  will 
comply  with  any  additional  reporting 
requirements  of  the  command  claims 
service.  Diskettes  must  be  marked  with 
the  office  name,  the  office  code,  the  type 
of  claim  record,  the  disk  sequence 
number,  the  month  and  ye^r,  and  the 
data  base  file  name(s)  contained  in  the 
diskette  (for  example.  Fort  Blank,  001, 
Ton  Claims.  1  of  1.  Mar  89. 
T9000103.1DB).  Detailed  instructions 
on  the  preparation  of  the  monthly 
automated  claims  rejport  and  claims  data 
diskettes  are  contained  in  DA  Pam  27- 
162.  chapter  12  and  program 
documentation.  If  there  are  no  changes 
from  the  previous  month  in  the 
Affirmative  Claims  reports,  the 
Personnel  Claims  report,  or  the  Tort  and 
Special  Claims  report,  a  negative  report 
will  be  submitted  within  the  stated  time 
guidelines. 

§536.240    EiTor  reports. 

USARCS  will  provide  field  claims 
offices  with  monthly  error  reports 
listing  claims  records  that  caiinot  be 
loaded  into  the  USARCS  data  base  due 
to  data  entry  errors  or  omissions.  Errors 
listed  on  the  error  reports  must  be 
corrected  as  soon  as  possible; 
resubmission  of  the  corrected  claims  ■ 
records  will  occur  at  the  time  of  the  next 
regular  monthly  reporting  cycle. 

§536.241     Preparation. 

(a)  Reporting.  Quarterly,  each 
command  claims  service  or  office 
authorized  to  assert  affirmative  claims 
will  submit  a  copy  of  the  "Previous 
Three  Months"  report  generated  by  the 
Affirmative  Daims  Management 
Program  to  USARCS.  ATTN;  JACS-PCA. 
Comm.and  claims  services  and  offices 
will  identify'  these  reports  by  quarter 
and  fiscal  year  (i.e.  "IsJ  Qtr.FY  93") 
and  forward  them  so  that  they  arrive  not 
later  than  the  7th  calendar  day  of  every 
quarter  (i.e..  7  January.  7  April.  7  July, 
and  7  October  eacii  year).  (Offices 
authorized  to  assert  affirmative  claims 
v\hich  have  no  affirmative  claims 


activity-  in  a  given  quarter  vnW  forward 
negative  reports 

(b)  Routing.  Area  claims  offices  and 
claims  processing  offices  will  forward 
these  reports  directly  to  USARCS 
through  the  senior  Judge  Advocate  in 
the  office,  for  example,  the  SJA.  Claims 
processing  offices  will  forward  an 
additional  copy  to  their  area  claims 
offices. 

(c)  Special  preparation  instructions. 
Offices  may  manually  correct  any  errors 
in  the  computer  generated  report  using 
the  following  guidelmes: 

(1)  Claims  first  asserted  in  an 
indefinite  amount  will  be  reported  in 
the  period  in  which  a  reasonably 
accurate  figure  can  first  be  determined. 

(2)  When  reporting  the  number  of 
claims  collected  during  the  reporting 
period,  only  the  first  collection  will  be 
counted  for  claims  in  which  payments 
are  received  in  installments. 

(3)  When  reporting  the  total  dollar 
amount  collected  during  the  reporting 
period,  include  any  installments.  The 
dollar  value  of  any  replacement  or 
property  repair  should  be  included  in 
the  total  with  the  replacement  or  repair 
value  portion  noted. 

Management  of  Claims  Expenditure 
Allowance  (CEAJ 

§  536.242    General. 

Each  claims  settlement  or  approval 
authority  which  is  furnished  a  CEA  by 
the  USARCS  budget  office  is  responsible 
for  managing  that  CEA.  This  includes 
knowing  at  all  times  how  much  of  the 
CEA  has  been  obligated,  the  remaining 
balance  and  a  monthly  assessment  of 
whether  the  balance  will  cover  claims 
obligation  needs  in  the  local  office  for 
the  remainder  of  the  current  fiscal  year. 

§  536.243    C£A  reporting  requirement 

(a)  Each  CONUS  claims  office  having 
a  CEA  and  command  claims  services 
will  submu,  to  amve  not  later  than  the 
7th  calendar  dav  of  everv  month,  a 
report  to  USARCS,  ATTN  JACS-Bl.  that 
includes  the  following 

(1)  The  office  code  of  the  reporting 
office 

(2)  Dollars  obligated  for  persarmel  and 
tort  claims  during  ti»e  prior  month  and 
the  number  of  personnel  and  tort  claims 
paid. 

(3)  Dollars  obligated  for  personnel  and 
tort  claims  fiscal  year  to  date  [tlirough 
the  end  of  the  prior  month)  and  the  total 
number  of  personnel  and  tort  claims 
paid  fiscal  year  to  date. 

(4)  Dollars  deposited  during  the  prior 
month. 

Note:  Ensure  that  the  report  of  dollars 
deposited  for  the  month  and  year  to  dat* 
includes  only  funds  deposited  an  one  of  the 


claims  Bpprof)natioi!  accounts  Do  not 
include  mone)'  recovered  throueh  tbe 
affirmative  claims  program  and  deposited 
with  miscellaneous  receipts  of  the  U.S. 
Treasur>'. 

(5)  Dollars  deposited  year  to  date 
through  prior  month.  (See  note  at 
paragraph  (a)  (4)  of  this  section.} 

(b)  The  report  submitted  at  the 
begirming  of  August  every  year  will  also 
include  the  following: 

(1)  The  total  CEA  huni shed  to  that 
office  up  to  that  time  (initial  CE^  plus 
or  minus  any  changes}. 

(2)  The  CEA  balance. 

(3)  The  amount  the  office  expects  to 
be  able  to  obhgate  in  the  remaining  2 
months  of  the  fiscal  year  if  sufficient 
funds  are  available. 

(4)  The  expected  surplus  or  shortfall. 

(5)  A  proposed  CEA  for  the  next  fiscal 
year  and  the  rationale  for  any  unusual 
increases. 

(c)  Reports  may  be  submitted 
telephonically  or  by  facsimile. 

§  536.244    Solatia  payment. 

Payment  of  solatia  m  accordance  with 
local  custom  as  an  expression  of 
sympathy  toward  a  victim  or  his  or  her 
family  is  common  in  overseas 
commands  (see  DA  Pam  27-162.  chap 
8).  Such  paymients  are  not  to  be  made 
from  the  claims  CEA.  These  payments 
are  made  from  local  operation  and 
maintenance  funds  pursuant  to 
directives  established  by  the  appropriate 
commander  for  the  country  concerned. 
This  applies  even  where  a  command 
claims  serv ice  is  directed  to  administer 
the  command's  solatia  program. 

Appendix  A  to  Part  536 — References 

Publications  and  fonas  referenced  m  this 
appendix  may  be  obtained  from  the  Iviationai 
Technical  information  Servicer,  U.S 
Department  of  Commerce,  52«5  Port  Roj-al 
Road.  Springfield.  VA  22161. 

Required  Publications 

A  required  publication  is  a  publicatior  thai 
the  reader  must  have  to  understand  the 
subject. 

AR15-6 

Procedures  for  Investigating  Officers  and 
Boards  of  Officers. 
AR  27-40 

Litigation 
DA  Pam  27-162 

Claims 
DOD4500.i4-^ 

Personal  Property  Traffic  Management 
Regulation. 

Related  Publications 

A  related  publication  is  Rterely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this  rBgulaticn. 
AFARS 

Army  Federal  Acquisition  Regulation 
Sappletnent 
AR  1-75 
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Administrative  and  Logistical  Support  of 
Oversea  Security  Assistance 
Organizations 
AR  10-72 
Field  Operating  Agencies  of  the  Judge 
Advocate  General 
AR  i>-40()-2 
The  Modem  Army  Recordkeeping  System 
(MARKS) 
AR  27-3 

Legal  Assistance 
AR  27-60 

Patents,  Inventions,  and  OapjTights 
AR  37-100 

.■\crovint/Code  Structure 
AR  37-103 
D'sbursing  Operations  for  Finance  and 
Accounting  Offices 
AR  .17-104-3 

Military  Pay  and  Allowances  Piocedures; 
[oint  Uniform  Military  Pay  System  Array 
(JUMP- ARMY) 
AP  37-104-10 
Military  Pay  and  Allowance  Procedures  for 
Reserve  Components  of  the  Army 
AR  37-107 

Accounts  Payable 
AR  37-loa 
General  .^ccounting  and  Reporting  for 
Finance  and  Accounting  Offices 
AR  40-1 
Composition,  Mission,  and  Functions  of 
the  Army  Medical  Department 
AR  40-3 

Medical,  Dental,  and  Veterinary  Care 
AR  40-16 

Special  Notification — Injury  Cases 
AR  40-66 

Medical  Record  and  Quality  Assurance 
Administration 
AR  40-121 
Uniformed  Services  Health  Benefits 
Program 
AR  5.S-19 

Marine  Casualties 
AR  53-80 

Highways  for  National  Defense 
AR  bO-20' 

Amy  and  Air  Force  Exchange  Serv  ice 
l.\.AFES)  Operating  Policies 
AR  190-9 
Military  Absentee  and  Deserter 
Apprehension  Program 
AR  190-22 
Searches,  Seizures  and  Disposition  of 
Property 
AR  215-1 

.^dminist^ation  of  Army  Morale,  Welfare, 
and  Recreation  Activities  and 
Nonappropriated  Fund  Instrumentalities 
AR  215-2 
The  Management  and  Operation  of  Army 
.Morale.  Welfare,  and  Recreation 
Activities  and  Nonappropriated  Fund 
Instrumentalities 
AR  335-15 

Management  Information  Control  System 
AR  340-17 
Release  of  Information  and  Records  from 
Army  Files 
AR  340-21 

The  Army  Privacy  Program 
AR  405-15 

Real  Estate  Claims  Founded  Upon  Contract 
AR  600-8-1 


Army  Casualty  and  Memorial  Affairs  and 
Line  of  Duty  Investigations 
AR  608-10 

Child  Development  Services 
AR  735-5 
Basic  Policies  and  Procedures  for  Property 
Accounting 
DODD  5220.6 
Defense  Industrial  Personnel  Security 
Clearance  Review  Program 
DODD  5515.3 
Settlement  of  Claims  Under  10  U.S.C.  2733 
and  2743,  as  amended 
DODD  5515.8 
Single  Service  Assignment  of 
Responsibility  for  Processing  of  Claims 
DODD  5515  10 
Settlement  and  Payment  of  Claims  Under 
the  Military  Personnel  and  Civilian 
Employee  Claims  Act  of  1964. 
DODD  6000.6 
.Medical  Malpractice  Claims  Against 
Military  and  Civilian  Personnel  of  the 
Armed  Forces 
DODD  7045.13 
DOD  Credit  Management  and  Debt 
Collection  Program 
DOD  Manual  4525.6-M 

DOD  Postal  Manual 
FAR 

Federal  Acquisition  Regulation 
JTR 
Joint  Travel  Regulations 

Prescribed  Forms 

DA  Form  1208 

Report  Of  Claims  Officer. 
DA  Form  1666 

Claims  Settlement  Agreement. 
DA  Form  1667 

Claims  Journal  for  (Personnel)  (Tort) 
(Affirmative)  Claii^. 
DA  Form  1668 

Small  Claims  Certificate. 
DA  Form  293&-R 

Affirmative  Claims  Report. 
DDForm  1840 

Notice  of  Loss  or  Damage. 
DD  Form  1840R 

Notice  of  Loss  or  Damage. 
DDForm  1841 

Government  Inspection  Report. 
DD  Form  1842 

Claim  for  Loss  of  or  Damage  to  Personal 
Property  Incident  to  Service. 
DDForm  1843 

Demand  on  Carrier/Contractor. 
DD  Form  1844 

List  of  F*roperty  and  Claims  Analysis  Chart. 
DD  Form  2526 

Case  Abstract  for  Malpractice  Claims. 
Standard  Form  95 

Claims  for  Damage.  Injury  or  Death. 
Standard  Form  1034 

Public  Voucher  for  Purchases  and  Services 
Other  Than  Personal. 
Standard  Form  1145 

Voucher  for  Payment  Under  Federal  Tort 
Claims  Act. 

Referenced  Forms 

DA  Form  1863-1 

Services  and/or  Supplies  Provided  by 
Civilian  Hospitals 
DA  Form  2135-R 

Receipt  for  Payment  (LRA) 
DA  Form  263 1-R 


Medical  Care-Third  Party  Liability 
Notification  (LRA) 
DA  Form  2985 

Admission  and  Coding  Information 
DA  Form  3154 

MSA  Invoice  and  Receipt 
DD  Form  619-1 

Statement  of  Accessorial  Services 
Performed 
DDForm  1164 

Sen.ice  Order  for  Personal  Property 
DDForm  1348-1 

DOD  Single  Line  Item  Release/Receipt 
Document 
Standard  Form  1049 

Public  Voucher  for  Refunds 

Appendix  B  to  Part  536 — Glossary 
Abbreviations 

A.'KFES 

Army-Air  Force  Exchange  Service 
ADP 

Automated  data  processing 
AFARS 

Army  Federal  Acquisition  Regulation 
Supplement 
ALR 

American  Law  Reports 
ARNG 

Army  National  Guard 
AWOL 

Absent  without  leave 
CHAMPUS 

Civilian  Health  and  Medical  Program  of  the 
Uniform  Services 
CMCHS 

Civilian-Military  Contingency  Hospital 
System 
COE 

Chief  of  Engineers 
CON  US 

Continental  United  States 
DA 

Department  of  Anny 
DOD 

Department  of  Defense 
FAR 

Federal  Acquisition  Regulation 
FCA 

Foreign  Claims  Act 
FCC 

Family  child  care 
FECA 

Federal  Employees  Compensation  Act 
FTCA 

Federal  Tort  Claims  Act 
GAO 

Government  Accounting  Ofilce 
GBL 

Government  bill  of  lading 
GSA 

General  Services  Administration 
ITGBL 

International  through  Government  bill  of 
lading 
JA 

Judge  advocate 
JTR 

Joint  Travel  Regulations 
MAAG 

Military  Assistance  and  Advisory  Group 
MACO.M 

Major  Army  command 
,MCA 

Military  Claims  Act 
NATO 
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North  Atlantic  Treaty  Organization 
NG 

National  Guard 
NGB 

National  Guard  Bureau 
NGCA 

National  Guard  Daims  Act 
NTS 

Nontemporary  storage 
POV 

Privately  owned  vehicle 
PPGBL 

Personal  property'  Government  bill  of 
lading 
RCP 

Replacement  cost  protection 
RIMP 

Risk  management  program 
RIA 

Recovery  judge  advocate 
ROTC 

Reserve  Officers'  Training  Corps 
SJA 

Staff  judge  advocate 
SOFA 

Status  of  Forces  Agreement 
SPCMCA 

Special  court-martial  convening  authority 
TAIAG 

The  Assistant  Judge  Advocate  General 
TDA 

Table  of  distribution  and  allowances 
TDY 

Temporary  duty 
TGBL 

Through  Government  bill  of  lading 
TJAG 

The  Judge  Advocate  General 
UCMI 

Uniform  Code  of  Military  Justice 
USAFAC 

U.S.  Army  Finance  and  Accounting  Center 
USAR 

US.  Aimy  Reserve 
USARCS    . 

U.S  Army  Claims  Service 
US,\K£UR 

U.S.  Army,  Europe 
USARSO 

U.S.  Army  South 
VA 

Deoartment  of  Veterans  Affairs 
VVESTCOM 

L'  S  Army  Western  Command 

Terms 

Affirmative  Claims  , 

The  Government's  statutory  right  to 
recover  money,  property,  or  repayment  in        ■ 
kind  incurred  as  a  result  of  property  loss, 
damage,  or  destruction  by  any  individual, 
partnership,  association,  or  other  legal  entity, 
foreign  or  domestic,  except  an 
instramentality  of  the  United  States,  Also, 
the  Government's  statutory  right  to  recover 
the  reasonable  medical  costs  expended  for 
hospital,  medical,  surgical,  or  dental  care  and 
treatment  (including  prostheses  and  medical 
appliances)  incurred  under  circumstances 
creating  tort  liability  upon  some  third  person. 

Civilian  Employee 

A  person  whose  activities  the  Government 
has  the  right  to  direct  and  control,  not  only 
as  to  the  result  to  be  accomplished  but  also 
as  the  means  used.  This  includes,  but  is  not 


limited  to,  fdll-time  Federal  civilian  officers 
and  employees.  Tkis  term  should  be 
distinguished  from  "independent  contrartor" 
for  whose  actions  the  Government  generally 
is  not  liable  The  decision  as  to  who  is  a 
civilian  employee  is  a  Federal  question 
determined  under  Federal,  not  under  local 
law. 

Claim 

A  dem.and  for  payment  of  a  specified  sum 
of  money  (other  than  the  ordinan'  obligations 
incurred  for  services,  supplies,  or  equipment) 
and.  unless  otherwise  specified  in  this 
regulation,  in  writing  and  signed  by  the 
claimant  or  a  properly  designated 
representative. 

Claim  File 

A  file  containing  the  report  of  the  claims 
officer  or  other  report  of  investigation, 
supporting  documentations,  and  pertinent 
correspondence. 

Claim  Approval  Authority 

Except  for  claims  under  chapter  7.  9,  and 
11  and  subject  to  any  limitations  found  in 
specific  provisions  of  this  regulation,  the 
authority  to  approve  and  pay  a  claim  in  the 
amount  presented  or  in  a  lesser  amount  upon 
the  execution  of  a  settlem.ent  agreement  by 
the  claimant.  Under  chapter  11,  the  authority 
of  a  designated  Government  agent  to 
adjudicate  and  pay  a  claim  in  a  meritorious 
amount  within  the  monetary  limits 
prescribed  in  that  chapter.  A  person  with 
approval  authority  may  not  disapprove  a 
claim  in  its  entirety  or  to  make  a  final  offer 
subject  to  any  limitations  found  in  specific 
provisions  of  this  regulation. 

Claim  Settlement  Authority 

The  authority  to  approve  a  claim,  deny  a 
claim  in  its  entirety,  or  make  a  final  offer 
subject  to  any  limitations  found  in  specific 
provisions  of  this  regulation. 

Claims  Attorney 

A  DA  or  EXDD  civilian  attorney  assigned  to 
a  judge  advocate  or  legal  office  who  has  been 
designated  by  the  Commander.  U.S.  Army. 

Claims  Service 

Claims  Judge  Advocate 

An  officer  of  the  Judge  Advocate  General's 
Corp  designated  by  a  command  or  staff  judge 
advocate  to  be  m  immediate  charge  of  claims 
activities  of  the  command 

Qaims  Officer 

A  commissioned  officer,  warrant  officer,  or 
qualified  civilian  employee  detailed  by  the 
commander  of  an  installation  or  unit  who  is 
trained  or  experienced  in  the  investigation  of 
claims. 

Claimant 

An  individual,  partnership,  association. 
corporation,  country,  state,  temtory.  or  other 
political  subdivision  of  such  countrv'  It  does 
not  include  the  U.S.  Government  or  any  of 
its  instrumentalities,  except  as  prescribed  by 
statute.  Indian  tribes  are  not  prof>er  party 
claimants  but  individual  Indians  can  be 
claimants. 


Combat  AcU\:tjes 

Aaivitjes  resulting  directiror  mdirectly 
from  action  by  the  eiseray,  or  b\  the  US 
Armed  Forces  ci^a^ed  ic.  or  tr.  irrmie<li*le 
preparatioE  for,  impending  ermbC  oonfbcL 

Disaster 

A  sudden  and  extraordinary  calamity 
occasioned  by  activities  of  the  Army,  other 
than  combat,  resulting  in  extensive  civilian 
projserty  damage  or  personal  injuries  and 
creating  a  large  number  of  potential  claims. 

Federal  Agency 

A  Federal  agency  includes  executive 
departments  and  indepyendent  establishments 
of  the  United  States  and  corporations  acting 
as  instrumentalities  or  agencies  of  the  United 
States  but  does  not  include  any  contractor 
with  the  United  States. 

Final  Offer 

An  offer  of  pa>'ment  by  a  settlement 
authority  in  full  and  final  settlement  of  a 
claim  which,  if  not  accepted,  constitutes  a 
final  action  for  purposes  of  filing  suit  under 
chapter  4  or  filing  an  appeal  under  chapter 
3  or  6.  provided  such  offer  is  made  in  writing 
and  meets  the  other  requirements  of  a  final 
action  as  set  forth  in  this  regulation. 

Government  Vehicle 

A  vehicle  owned  or  on  loan  to  any  agency 
of  the  U.S.  Government,  or  privately  owned 
and  operated  by  a  member  or  civilian 
employee  of  the  Army  in  the  scope  of  his  or 
her  office  or  employment  with  the  U.S. 
Government,  including  vehicles  being 
operated  on  joint  operations  of  the  U.S. 
Armed  Forces. 

Medical  Claims  Judge  Advocate 

A  judge  advocate  assigned  to  an  Army 
Medical  Center,  under  an  agreement  between 
The  Judge  Advocate  General  and  The 
Sui^geon  General,  to  perform  the  primary 
duty  of  investigating  and  processing  medical 
malpractice  claims. 

Medical  Claims  Investigator 

A  senior  legal  specialist  or  qualified 
civilian  assigned  to  assist  a  medical  claims 
judge  advocate  on  a  full-time  basis.  A 
medical  claims  investigator  is  authorized  to 
administer  oaths  under  the  provisions  of 
Article  136(b)(7).  Uniform  Code  of  Military 
Justice,  when  performing  his  or  her 
investigative  duties. 

Medical  Malpractice  Claim 

A  claim  arising  out  of  substandard  or 
inadequate  care  of  an  Army  patient. 

Military  Personnel 

Members  of  the  Army  on  active  duty  for 
training  or  inactive  duty  training  as  defined 
in  AR  310-25  and  10  U.S.C.  101(22),  101(23). 
and  101(30).  This  includes  members  of  the 
District  of  Columbia  Army  National  Guard 
while  performing  active  duty  or  training 
under  32  U.S.C.  316,  502,  503.  504,  or  505. 

Noncombat  Activities 

Authorized  activities  essentially  military  in 
nature,  having  little  parallel  in  civilian 
pursuits,  and  which  historically  have  been 
considered  as  furnishing  a  proper  basis  for 
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pavTnent  of  ciaims.  Examples  are  practice 
firing  of  missiles  and  weapons,  training  and 
field  exercises,  and  maneuvers  which 
include  the  operation  of  aircraft  and  vehicles, 
use  and  occupancy  of  real  estate,  and 
movement  of  combat  or  other  vehicles 
designed  especially  for  militairy  use. 


Activities  excluded  are  those  incident  to 
combat,  whether  in  time  of  war  or  not,  and 
use  of  military  personnel  and  civilian 
employees  in  connection  with  civil 
disturbances. 


Personal  Property 

Property  consisting  solely  of  corporeal 
personal  property,  that  is,  tangible  things. 
Kenneth  L.  Denton, 
Arniy  Federal  Register  Liaison  Officer. 
(FR  Doc.  94-6019  Filed  3-16-94;  8:45  am] 
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DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

45CFRPar11321 

R!N  6666-1212 

Grants  for  State  and  Community 
Programs  on  Aging 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Administration 
on  Aging  (AoA). 
ACnOM:  Notice  of  propof^ed  rulemaking. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  requests  comments 
from  the  public  on  proposed  changes  to 
rules  concerning  grants  for  State  and 
community  programs  on  aging.  These 
changes  are  required  to  clarify  and 
implement  Older  Americans  Act  (Act) 
Sections  305(a)(2)(C).  305(aj(2)(D). 
307fb)(l),  307(c).  307(d).  and  307(e)  as 
amended  by  the  1992  amendments  to 
the  Act  The  Act  now  requires  the 
Commissioner  on  Aging  to  review  and 
approve  each  State's  intrastate  formula 
for  the  distribution  of  funds  under  Title 
HI  of  the  Act.  and  requires  the  State  to 
specify  the  bases  and  impact  of  its 
intrastate  funding  formula  on  each 
Planning  and  Service  Area  (PSA)  in  its 
State  plan. 

DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must 
be  received  on  or  before  May  16,  1994. 
ADDRESSES:  Please  address  co.mments 
to:  Edwin  Walker,  Associate 
Commissioner,  OfSce  of  State  and 
Community  Programs,  Administration 
on  Aging,  room  4737,  330  Independence 
Avenue  SVV..  Washington,  DC  20201. 
Beginning  14  days  after  dose  of  the 
comment  period,  comments  will  be 
available  for  public  inspection  in  room 
4740.  330  Independence  Avenue  SW  . 
Washington,  DC  20201,  Monday 
through  Friday  between  the  hours  of  9 
am.  and  4  p-m. 

FOR  FURTHER  INFOP^tAriON  COWTACT: 
David  Bunoski,  (202)  260-€669. 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Background  and  Purpose 

The  Older  Americans  Act  was  first 
enacted  in  1965  and  was  amended 
eleven  times  between  1965  and  1992. 
T>»e  Presider.t  signed  tho  Older 
Americans  Act  .Amendments  of  1992 
{P.>b.  L.  102-375)  on  September  30, 
1C32, 

On  February  23,  1993,  ll:e  Secretary  of 
the  Department  of  Health  and  Human 
Services,  Donna  E.  Shalala,  pursuant  to 
the  authority  permitted  by  section  2  of 
Roorginization  Plan  No.  1  of  1953,  42 


U.S.C  3501.  and  5  U.S.C.  301, 
designated  the  position  of  Assistant 
Secretary  for  Aging  to  perform  the 
duties  and  functions  of  the 
Commissioner  of  Aging.  The  term 
"Commissioner"  will  be  used  in  these 
regulations,  however,  in  order  to 
comport  with  Public  Law  102-375, 
which  retains  the  title  of  Commissioner 
for  the  head  of  the  Administration  on 
Aging. 

the  1992  amendments  to  the  Older 
Americans  Act  reemphasize  the 
intention  of  the  Congress  to  target 
services  and  resources  on  the  needs  and 
problems  of  those  older  individuals 
identified  as  having  the  greatest 
economic  need,  the  greatest  social  need, 
and  those  who  are  low-income  minority. 
These  amendments,  for  the  first  time, 
require  that  approval  of  the  State  plan 
be  dependent  on  approval  of  the 
intrastate  funding  formula.  The  basis  of 
these  regulations  are  those  provisions  of 
the  1992  amendments  to  the  Act  that 
directly  affect  a  State's  intrastate 
funding  formula  and  which: 

•  Require  the  Commissioner  on  Aging 
under  section  304(c)  of  the  Ad  to 
approve  a  State's  intrastate  funding 
formula  prior  to  the  release  of  Title  III 
funds; 

•  Require  State  agencies  under 
section  307(a)(33)  of  the  Act  to  include 
descriptive  statements  about  the 
intrastate  funding  formula's 
assumptions,  goals,  and  outcomes  based 
on  the  allocation  of  funds  to  each 
Planning  and  Service  Area;  and 

•  Require  the  Commissioner  on  Aging 
under  section  305(a)(2)(C)  to  a.ssist 
States  in  the  development  of  their 
intrastate  funding  formulas  by  providing 
them  with  guidelines. 

n.  Purpose  of  the  NPRM 

The  Administration  on  Aging  (AoA)  is 
proposing  to  revise  the  current  rules 
governing  the  State  agencies' 
development  and  submission  of  an 
intrastate  funding  formula  by  providing 
new  guidance  and  to  amend  the  current 
rules  affecting  State  plans  and  State 
plan  submissions.  These  revisions  are 
designed  to  be  consistent  with  those 
provisions  in  the  1992  amendments  to 
the  Act  that  require  greater  targeting  oa 
those  older  individuals  in  greatest 
economic  need,  greatest  social  need, 
and  low-income  minority  older 
individuals. 

The  1992  amendments  to  tho  Older 
Americans  Ac1  (Pub  L.  102-375)  now 
require  States  to  submit  their  Intrastate 
funding  formulas  to  the  Commissioner 
on  Aging  for  approval,  rather  than  only 
for  review  and  comment,  as  was  the 
case  prior  to  the  1992  amendments.  The 
amendments  also  require  the 


Commissioner  to  provide  guidance  to 
States  in  the  development  of  their 
intrastate  funding  formulas.  AoA  has 
interpreted  the  amendments  to  require 
that  this  guidance  be  in  addition  to  the 
language  contained  in  section 
305(a)(2)(C)  of  the  statute  which 
requires  State  agencies  to  take  into 
account  the  geographic  distribution, 
greatest  economic  and  greatest  social 
need  of  older  individuals  in  the 
development  of  their  intrastate  funding 
formulas.  If  the  Commissioner  does  not 
approve  the  intrastate  funding  formula, 
a  new  requirement  under  section  304(c) 
requires  the  Commissioner  to  withhold 
the  State's  allotment  of  funds. 

In  order  to  comply  with  these  new 
statutory  requirements  as  well  as 
address  the  intent  of  Congress  that 
targeti.ng  services  and  resources  on  the 
needs  and  problems  of  those  older 
individuals  identified  as  having  the 
greatest  economic  need,  the  greatest 
social  need,  and  those  who  are  low- 
income  minority  be  accomplished 
through  the  intrastate  funding  formula, 
the  Commissioner  has  developed 
standards  for  review  and  provided 
directions  to  a  State  agency  on  how  to 
evaluate  whether  its  formula  meets 
those  standards.  The  proposed 
regulations  are  designed  to  provide  a 
State  agency  with  fle.xibility  to  either 
maintain  its  current  formula  or,  if 
necessary  to  allow  for  the  developmtnt 
of  a  modified  or  new  formula  that 
addres5.es  the  requirements  set  out  by 
Congress  in  section  305(a)(2)(C)  of  tho 
Older  Americans  Act.  These  proposed 
regulations  require  that  careful 
consideration  be  given  to  the  geographic 
distribution  of  older  individuals  in  the 
State,  and  the  distribution  among  the 
planning  and  service  a.'eas  of  older 
Individuals  with  greatest  economic  need 
and  older  individuals  with  greatest 
social  neod,  with  particular  attention.to 
low- income  minority  individuals. 
Section  304(c)  now  requires  tho 
Comm.lssioner  to  withhold  funds  if  tho 
Com.missioner  does  not  approve  a 
State's  intrastate  funding  formula.  In  tho 
course  of  developing  these  intrastate 
funding  formulas.  States  are  now 
required,  under  sedions  305(a)(2)(C) 
and  305(d),  to  publish  their  intrastate 
funding  formulas  for  review  and 
comment  by  the  public.  This 
publication  for  review  and  comment 
must  include:  "(1)  A  descriptive 
statement  of  the  formula's  assumptions 
and  goals,  and  the  application  of  the 
definitions  of  greatest  economic  or 
sodal  need,  (2)  a  numerical  statement  of 
the  actual  funding  formula  to  be  used; 
(3)  a  listing  of  the  population,  economic, 
and  social  data  to  be  used  for  each 
planning  and  service  area  In  the  State; 
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and  (4)  a  demonstration  of  the  allocation 
of  funds,  pursuant  to  the  funding 
formula,  to  each  planning  and  service 
area  in  the  State."  In  addition,  section 
307(aK33l  now  requires  the  State  plan  to 
include  the  statement  and  the 
demonstration  required  bv  paragraphs 
(2)  and  (4)  of  section  305(dl,  and 
provides  tiiat  the  Commissioner  may  not 
approve  the  State  plan  unless  the 
Commissioner  approves  the  statement 
and  demonstration. 

In  light  of  these  new  requirements, 
AoA  believes  it  is  of  critical  importance 
that  States  have  as  much  time  as 
possible  to  review  their  current 
intrastate  funding  formulas,  and,  if 
necessary,  modify'  them  or  develop  new 
formulas:  to  consult  with  area  agencies 
as  required  in  section  305(a)(2KC);  to 
publish  their  plans  for  review  and 
comment  as  required  in  section  305{dl; 
and  to  seek  and  obtain  legislation  or 
legislative  approval  prior  to  submitting 
the  formulas  for  approval,  if  necessary. 
To  ensure  that  States  have  the  time  to 
accomplish  these  steps.  AoA  is 
publishing  this  NPRM  separately  from, 
and  in  advance  of,  its  notice  of  other 
rules  being  developed  in  response  to  the 
1992  amendments  to  the  Act. 

III.  Summary  of  the  Provisions  of  the 
NPRM 

Section  1321— Grants  to  State  and 
Community  Programs  on  Aging 

1321.3    Definitions— The  term  "low- 
income"  is  added  in  order  to  clarify  its 
direct  relationship  to  the  new  definition 
of  poverty  added  to  Title  1  by  the  1992 
amendments  to  the  Act,  and  to  assist 
State  agencies  in  targeting  resources 
when  they  develop  their  intrastate 
funding  formulas. 

The  term  "medically  underserved 
areas."  as  used  in  §  1321.37(g)  of  this 
proposed  rule,  is  added  to  clarify  where 
funds  should  be  targeted  in  developing 
a  method  to  allocate  funds  provided 
under  section  303(f)  of  the  Act. 

The  term  "minority"  as  defined  in  28 
CFR.  subpart  F,  §  42.402  (e)  is  added  in 
order  to  clarify  who  is  a  minority  for  the 
purposes  of  assisting  States  to  determine 
who  is  a  low-income  minority  older 
individual  in  developing  their  targeting 
strategies  and  activities  as  well  as 
developing  intrastate  funding  formulas. 

The  term  "periodic."  as  used  in 
sections  306(a)(6)  and  307(a)(8)  of  the 


Act  and  part  1321  with  respect  to 
evaluations  of,  reports  on.  and  public 
hearings  on,  activities  carried  out  under 
State  and  area  plans,  is  added  to  clarify 
that  the  term  means,  at  a  minimum, 
once  each  fiscal  year  (annuallv). 

The  term  "rural  area"  is  defined  as 
required  by  section  307(a)(37)  of  the 
Act,  to  clarify  the  definition  of  rural  area 
within  a  planning  and  sen.ice  area,  and 
to  assist  States  in  identifying  actual  and 
projected  additional  costs  of  providing 
services  in  rural  areas  as  required  under 
section  307(a)(37)  as  well  as  in  the 
development  of  their  intrastate  funding 
formulas. 

1321.17    Content  of  State  plan— this 
subjection  is  amended  to  reflect  and 
clarif)-  additional  requirements  in  the 
1992  amendments  to  the  Act,  to  remove 
those  sections  and  paragraphs  that  are 
now  unnecessary  because  they  are  set 
forth  in  the  Act  under  the  1992 
amendments,  and  to  assure  that  States 
provide  adequate  descriptions  and 
exhibits  in  the  State  plan  to  assist  the 
public  in  understanding  changes 
required  by  the  1992  amendments.  The 
NPRM  proposes  to  remove  the 
assurances  now  required  under  current 
§  1321.17(f!(lH3),  (8)-(10).  (13),  and 
(15)  as  unnecessary  because  they  are 
now  reflected  in  the  1992  amendments 
to  the  Act.  The  following  new 
requirements  are  proposed  pursuant  to 
the  1992  amendments: 

(1)  Section  1321.17(c)(l}-(4)  is 
amended  to  require  the  State  to  show 
the  di.';tribution  of  Title  III  funds  using 
the  intrastate  funding  formula 
developed  under  section  305(a)(2)(C)  of 
the  Act.  including — 

•  A  description  of  how  the  State  will 
meet  the  rural  expenditure  requirements 
under  seciton  307(a)(3)(B)  of  the  Act, 

•  An  exhibit  that  details  how  the 
State  meets  the  requirements  of 
307(a)(37)  of  the  Act  to  identify  total 
actual  and  projected  costs  of  providing 
services  in  rural  areas, 

•  .A  comparison  between  the  current 
intrastate  funding  formula  and  the 
proposed  one  using  the  best  available 
demographic  data,  the  Commissioner's 
guidelines,  the  geographic  distribution 
of  older  individuals,  and  of  those  older 
individuals  in  greatest  economic  and 
greatest  social  need  with  particular 
attention  to  low-income  minority  older 


individuals,  as  required  by  section 
305(a)(2)(C)  of  the  Act  including: 

•  A  numerical  statement  comparing 
the  current  intrastate  funding  formula  to 
the  proposed  one  under  section 
305(a)(2)(C); 

•  A  comparison  of  the  population, 
economic,  and  social  data  for  each 
planning  and  senice  area  used  for  the 
current  and  for  the  proposed  formulas; 
and 

•  A  comparison  and  demonstration  of 
the  allocation  of  Title  III  funds  allocated 
to  each  planning  and  senice  area  under 
the  current  intrastate  funding  formula 
and  the  one  proposed; 

(2)  Section  1321.17(c)(5)  is  added  to 
assist  AoA  in  monitoring  and  assessing 
the  State's  progress  in  meeting  the  new 
requirements  under  section  307(a)(37)  of 
the  Act  which  require  that  State  plans 
identify,  for  each  fiscal  year  of  the  plan, 
the  actual  and  projected  additional  costs 
for  providing  services  to  older 
individuals  residing  in  rural  areas.  In 
addition,  the  information  obtained 
under  this  section  will  assist  AoA  in 
carrying  out  the  requirements  of  section 
202(b)(27)(A)ofthe  Act  which  requires 
the  Commissioner  to  "conduct  a  study 
to  determine  ways  in  which  Federal 
funds  might  be  more  effectively  targeted 
to  low-income  minority  older 
individuals,  and  older  individuals 
residing  in  rural  areas,  to  better  meet  the 
needs  of  States  with  a  disproportionate 
number  of  older  individuals  with 
greatest  economic  need  and  older 
individuals  with  greatest  social  need."  It 
is  our  expectation  that  providing  this 
information  in  the  State  plan  will 
greatly  reduce  the  paperwork  burden 
that  would  be  incurred  with  a  separate 
national  study  conducted  solely  for  this 
purpose.  Accordingly,  using  the 
definition  of  rural  areas  in  §  1321.3  of 
this  NPRM,  we  propose  that  each  State 
plan  include  a  tabje  displaying  planning 
and  service  areas  (PSA's)  ranked  by  the 
proportion  of  rural  older  individuals  in 
each  as  a  percentage  of  the  rural 
population  in  the  State;  showing  the 
distribution  of  Title  III  funds  in  each 
PSA  under  the  current  intrastate 
funding  formula  and  under  the 
proposed  intrastate  funding  formula 
(IFF);  and  the  source  of  the  distribution 
information  (which  must  by  law  be  the 
best  available  data). 
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Example 


PSA's 


PSA-A 
PSA-B 

PSA-C 

PSA-0 
PSA-E 

PSA-F 


TotaJ 


PSA's  ranKdd 

by  pefcentage 

crt  rural  popo- 

lation  m  the 

State 


20%       »3 
4%        »6 


30% 

6% 
15% 

25% 


«1 
f5 


100% 


Dtstnbofton  o1  trtte  til  altocat»oo  to  rural  areas  urxler 
current  IFF 


Placer  County— S2  rmHioo;  Census  tracts  2  ar>d  3 — 

Si  5  miflion. 
Roserrxxjnl  City— S300.000,  Cer^sus  tract  7—5700,000 

Census  tracts  11  16,  i&— $4  million;  Auburn  towrv 
sh«p— S2  million;  Tutuga  County— S3  million. 

Entire  PSA— Si  5  million  _ 

Err^a  County— Si  5  mittton;  Census  tracts  21,  32, 
11,4  47— Si. 5  mUliorv 

Yoio  County — S2  million;  Lake  County — S3  million; 
Census  tracts  53,  44,  39— S2  million;  Biythe  Coun- 
ty— Si  million. 


Dtstnbufton  o1  tilte  in  allocalioo  to  rural  areas  under 
proposed  IFF  (assurDe  no  change  m  ailocatKjn) 


S26  mrmoo 


Placer  County — S2  mfllion;  Census  tracts  2  and  3— $1 
milUoo. 

Rosemount  City — $300,000;  Census  trad  7— 
S700.000. 

Census  tracts  11,  16,  19— S4  mHlion;  Auburn  town- 
ship—S2  rrwIUon;  Tuluga  County— S3  millwa 

Entire  PSA — $1  mtltton. 

Emptte  County — $1.5  million;  Census  tracts  21,  32, 
11,  4  47—1.5  milltoa 

Yoto  County— S2  miUton;  Lake  County— $3  million; 
Census  tracts  53,  44,  39— S2  million;  B^y1he  Coufv 
ty — S2  mi!iton. 


S26  million. 


In  the  above  hypothetical  example, 
the  table  shows  the  effect  on  rural  areas 
of  a  proposed  Intrastate  funding  formula 
which  would  reduce  the  funds  allocated 
to  PSA-A  and  PSA-D.  and  increase  the 
funds  allocated  to  PSA-F. 

(3)  Section  1321.17(fl(9)(i)  (previously 
1321.17(fKl4Mi))  is  re\'ised  to  clarify 
when  a  State  agency  may  permit  an  area 
agency  to  use  Title  HI  service  dollars  to 
fund  program  development  and 
coordination  activities.  Under  current 
policy,  AoA  provides  State  and  area 
agencies  with  the  flexibihty  to  explore 
new  arnJ  ahernative  methods  for 
providing  supportive  and  nutrition 
services  through  a  comprehensive  and 
coordinated  delivery  system  by 
permitting  the  expenditure  of  sen.  ice 
dollars,  under  section  304(d)(lKD),  for 
that  purpose.  During  the  past  Eve  ye.ars, 
State  and  area  agencies  have  raised 
issues  about  whether  section 
1321.17(c)(14)ti)  of  the  current  rule 
clearly  establishes  the  threshold  at 
which  State  agencies  may  allow  ar<>a 
agencies  to  so  use  section  304(d)(1)(D) 
service  funds  Is  based  on  the  total 
allotment  of  Title  HI  dollars  awarded  a 
State,  including  State  plan 
administration,  or  based  on  the  total 
amount  of  Title  III  dollars  awarded  to 
area  agencies  for  the  provision  of 
supportive  and  nutrition  services  under 
section  304(d)(1)(D)  of  the  Act. 

This  regulation  makes  clear  that  a 
State  agency  may  not  fund  program 
development  and  coordinated  activities 
as  a  cost  of  supportive  services  until  the 
State  agency  has  funded  area  plan 
administration  to  a  level  of  at  least  10 
percent  of  the  Title  111  funds  in  seclion 
304(d)(lj(D).  with  t.he  exception  of  those 
funds  provided  for  in  section  303(h)(3) 
and  set-tion  303(f),  which  are  not 
distributed  through  the  State's  IFF. 


(4)  Section  1321.17lf)(10)  is  added  to 
require  a  new  assurance  that  States 
provide  the  Commissioner  with  a 
periodic  update  of  the  plan  to  reflect  the 
actual  and  projected  aadilional  costs  of 
providing  services  Ln  rural  areas,  as 
required  by  the  new  section  307(a)(37) 
of  the  Act; 

(5)  Section  1321.17(f)(ll)  is  added  to 
require  a  new  assurance  that  the  State 
agency,  in  consultation  with  each  area 
agency,  will  set  specific  objectives  for 
the  provision  of  Title  ID  funded  services 
to  low-income  minority  older 
Individuals,  and  assure  that  such 
objectives  are  inchjded  in  the  area  plan; 
and 

(6)  Section  1321.17(f)(12)  is  added  to 
require  a  new  assurance  that  the  State 
will  support  area  plan  objectives  by 
undertalung  specific  program 
development,  advocacy,  and  outreach 
efforts  focused  on  the  needs  of  low- 
income  minority  older  individuals  and 
provide  the  Commissioner  with  a 
written  description  of  its  activities  to  be 
included  in  the  Commissioner's  annual 
report  to  the  Congress. 

(7)  Section  1321. 17tg)  is  added  to 
clarify  and  set  out  those  requirements 
that  States  which  are  designated  Single 
Planning  and  Service  Areas  must  meet 
to  receive  a  grant  under  Title  III  of  the 
Act. 

1321.21     Submission  of  the  State 
plan  or  plan  amendments  to  the 
Commissioner  for  approval — this 
section  is  revised  by  requiring  States  to 
submit  their  State  plans  or  plan 
amendments  for  approval  at  least  90 
days  prior  to  the  effective  date  of  the 
plan  or  plan  amendment  rather  than  the 
current  45  days.  This  change  vvas  made 
in  order  to  facilitate  simultaneous 
review  and  technical  assistance,  if 
needed,  by  the  AoA  Regional  Office. 
The  additional  45  days  also  provides  the 


State  agency  with  additional  time  to 
discuss  any  deficiencies  the  Regional 
Office  may  find  in  the  State  plan  or  the 
Intrastate  funding  formula  and  for  the 
State  to  correct  them.  It  is  AoAs 
Intention  that  this  additional  time 
during  the  pre-approval  pseriod  will 
assist  States  and  AoA  in  assuring  that 
State  plans  and  intrastate  funding 
formulas  are  approved  in  a  timely 
manner. 

1321.37    Intrastate  funding  formula — 
this  section  is  revi;.ed  to  comply  with 
the  1992  amendments  to  the  Act  that 
require  the  Commissioner  to  provide 
guidelines  to  State  agencies  in  the 
development  of  their  intrastate  funding 
formulas,  and  to  approve  each  States 
intrastate  funding  formula  as  a 
condition  of  approving  the  State  plan. 

The  Commissioners  guidelines  are 
intended  to  provide  State  agencies  v%iih 
criteria  for  developing  intra<;tate  funding 
formulas  that  target  the  needs  of  those 
in  greatest  economic  and  social  need, 
and  low-income  minorities  within  each 
PSA.  The  guidelines  also  provide  area 
agencies,  service  providers,  older 
individuals,  units  of  general  purpose 
local  government,  and  the  pubic  with  a 
method  by  which  to  assess  the  State's 
proposed  intrastate  funding  formula 
impact  in  each  planning  and  service 
area.  We  anticipate  that  the  public 
hearing  process  at  both  the  State  and 
local  levels  will  provide  groups, 
organizations,  and  individuals  that  may 
be  affected  with  as  much  information  as 
possible  about  the  actual  i.mpact  the 
formula  will  have  on  current  and 
projecled  plans  and  services  within  the 
PSA's. 

AoA  is  aware  that  there  may  be 
changes  in  the  allocation  of  Title  111 
funds  to  PSA's  if  State  agencies 
determine  that  it  is  necessary  to  modify 
current  or  develop  new  intrastate 
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funding  fonnulas  in  response  to  changes 
in  demographics,  or  in  compHance  with 
the  Commissioner's  guidelines  in  these 
regulations.  Whether  the  formula 
remains  the  same,  is  modified  or  a  new 
formula  is  developed,  it  is  essential  that 
the  process  of  targeting  older 
individuals  in  greatest  economic  and 
social  need  with  particular  emphasis  on 
low-income  minority  individuals  have  a 
demonstrable  outcome. 

The  1992  Amendments  strengthen  the 
targeting  provisions  of  the  OAA  through 
a^number  of  requirements  relating  to 
State  Units  on  Aging  (SUAs).  area 
agencies  on  aging  (AAAs)  and  service 
providers.  The  Am.endments  require 
SUAs  to  set  specific  objectives  and 
describe  actions  used  to  increase 
participation  of  low-income  minority 
older  individuals  (Section  305(a)(2)(G)); 
require  SUAs  to  provide  technical 
assistance  to  minority  service  providers 
(Section  305(a)(l)(D)j;  require  area  plans 
to  include  specific  service  objectives  for 
minority  targeting  (Section 
305(a)(5)(A)(i));  provide  assurances  that 
providers  serve  low-income  minority 
individuals  in  accordance  with  their 
need  for  services  (Section 
306(a)(5)(A)(ii));  and  require  that  all 
A,\A  activities  must  include  a  focus  on 
(he  needs  of  low-income  minority  older 
individuals  (Section  306(a)(5)(C)). 

In  determining  hew  funds  available 
under  Title  III  are  to  be  distributed  to 
implement  these  objectives,  the  1992 
Amendments  make  it  clear  that  States 
must  base  the  distribution  of  funds  on 
an  intrastate  funding  formula  that  takes 
into  account  the  distribution  of  older 
individuals,  and  of  older  individuals 


with  greatest  economic  need  and  older 
individuals  with  greatest  social  need, 
with  particular  attention  to  low-income 
minority  older  individuals.  The 
Amendments  also  require  that  the  SUA 
submit  its  formula  to  the  Commissioner 
for  approval. 

The  guidelines  proposed  here  in 
accordance  with  section  305(c)(2)(C) 
having  the  following  objectives: 

•  To  provide  flexibility  for  the  States  to 
develop  a  formula,  based  on  the  provisions 
of  the  Act.  which  is  appropriate  to  the 
conditions  in  each  State;  and 

•  To  provide  criteria  for  approval  by  the 
Commissioner  which  are  outcome  rather  than 
process  oriented  and  meet  a  standard  of 
administrative  simplicity. 

The  criteria  developed  in  these 
guidelines  are  based  on  the  principle 
that  funds  and  services  should  be 
targeted  on  older  individuals  in  greatest 
economic  need  and  older  individuals  in 
greatest  social  need,  with  particular 
attention  to  low-income  minority  older 
individuals. 

There  are  two  criteria  for  approval  of 
the  formula; 

(1)  to  be  approved,  the  formula  may  not 
allocate  Jess  funds  to  each  PSA  with  a  high 
concentration  of  low-income  minority  older 
individuals  than  would  have  been  allocated 
to  each  of  these  PSA's  by  application  of  the 
current  formula  to  the  most  recent  decennial 
U.S.  census  data  or  the  best  available  data. 

In  view  of  the  provisions  in  the  Act 
which  require  particular  attention  to 
low-income  minority  older  individuals, 
this  criterion  is  intended  to  ensure  that 
the  proposed  formula  will  not  divert 
funds  from  PSA's  with  the  highest 
concentrations  of  such  individuals. 


when  applied  to  the  same  population 
data  as  the  old  formula. 

(2)  to  be  approved,  the  formula  may  not 
allocate  less  hinds,  from  the  total  amount 
subject  to  allocation,  to  each  PSA  with  a  high 
concentration  of  low-income  minority  older 
individuals  that  would  be  allocated  to  each 
of  these  PSA's  if  the  formula  submitted  for 
approval  were  based  solely  on  the  factors  of 
age,  i.e.,  60+,  and  greatest  economic  need, 
i.e..  the  proportion  of  older  individuals 
below  the  poverty  line. 

In  view  of  the  provisions  in  the  Aci 
w+iich  require  particular  attention  to 
low-income  minority  older  individuals, 
the  introduction  of  social  need  factors  in 
the  formula  should,  if  anything,  increase 
funds  distributed  to  PSA's  with  the 
highest  concentrations  of  low-income 
minority  older  individuals  to  an  amount 
no  less  than  would  go  to  the  PSA  based 
only  on  age  and  economic  need.  In  no 
event  may  the  introduction  of  social 
need  factors  decrease  such  funds. 

A  standard  procedure  is  proposed  for 
identifying  the  PSA's  with  the  highest 
concentrations  of  low-income  minority 
older  individuals.  After  the  Slate  ranks 
the  PSA's  based  on  the  proportion  of 
low-income  minority  older  individuals 
to  all  older  individuals  in  the  PSA. 
those  PSA's  with  the  highest  proportion 
of  low-income  minority  individuals 
which,  taken  together,  contain  51 
percent  of  all  low-income  minority 
older  individuals  in  the  State  shall  be. 
for  the  purposes  of  this  rule,  considered 
the  PSA's  with  the  highest 
concentrations  of  low-income  minority 
older  indi\iduals. 
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In  the  example  above,  PSA's  A  and  B 
constitute  the  PSAs  with  the  highest 
concentration  of  low-income  minority 
older  individuals  (see  column  4)  and 
have  a  combined  total  of  76%  of  the 
State's  total  low-income  minority 
elderly  population  (see  column  6). 
which  meets  the  51%  requirement. 

This  example  represents  a 
hypothetical  State's  proposed  formula 
that  meets  the  proposed  criteria  for 
approval  in  that  PSA's  A  and  B  would 
not  receive  less  funds  under  the 
proposed  formula  (col.  9  )  than  either 
would  have  received  by  application  of 
the  current  formula  to  the  most  recent 
decennial  U.S.  census  data  (col.  7),  and 
neither  PSA  would  receive  less  funds 
under  Lhe  formula  (col.  9)  than  it  would 
if  funds  were  distributed  solely  on  the 
basis  of  age  and  greatest  economic  need 
(col.  8)  Finally,  this  example  shows  that 
when  more  than  one  PSA  is  required  to 
accumulate  51  percent  of  the  low- 
income  minority  older  individuals  in 
the  State,  the  distribution  to  each  such 
PSA  must  satisfy  both  specified  criteria. 

AoA  has  developed  the  criteria  for 
approval  of  an  intrastate  funding 
formula  so  as  to  ensure  that  social  need 
factors  do  not  resuh  in  decreased 
funding  to  PSA's  with  the  highest 
concentration  of  low-income  minority 
older  individuals. 

We  note  that  the  proposed  guidelines 
do  not  speak  to  the  distributional  effects 
on  PSA's  which  contain  the  other  49 
percent  of  the  low-income  minority 
older  individuals  in  the  State  (which 
rr.ay  also  contain  a  significant  number  of 
older  individuals  in  greatest  economic 
need,  greatest  social  need,  and  low- 
income  minority  older  individuals). 
However,  it  should  be  observed  that  the 
law  requires  that  SUAs.  area  agencies  on 
aging,  and  serv'ice  providers  utilize 
effective  methods  of  targeting  services  to 
older  individuals  who  are  in  the  greatest 
economic  need  and  the  greatest  social 
need,  with  particular  attention  to  low- 
income  minority  older  individuals  in  all 
PSA's.  Thus,  irrespective  of  the 
distribution  of  Title  IH  funds,  the  SUA's, 
AAA's,  and  service  providers  are 
required  to  comply  with  the  targeting 
requirements  in  the  Act,  using  such 
Title  ni  funds  and  other  sources  as  are 
available  to  support  services  to 
individuals  in  targeted  groups. 

1321.76  Appeal  process  to  the 
Commissioner — this  subsection  is  added 
to  Subpart  E  to  reflect  the 
Commissioner's  new  responsibilities 
under  section  305(b)(5)(C)(i)  of  the  1992 
amendments  to  the  Act. 

We  anticipate  that  some  Title  ID  funds 
may  shift  among  PSA's  if  intrastate 
funding  formulas  are  modified  or 
changed  in  accordance  with  these 


proposed  regulations.  Although  the 
1992  amendments  to  the  Act  and  these 
proposed  rules  do  not  require  a  change 
in  PSA  boundaries,  section  305(a)(1)(E) 
of  the  Act  requires  States  to  consider  the 
total  number  of  older  individuals  60-t-, 
older  individuals  in  greatest  economic 
need,  and  older  individuals  in  greatest 
social  need,  uith  particular  attention  to 
low-income  m.inority  older  individuals 
residing  in  the  State,  in  dividing  the 
State  into  distinct  PSA's.  As  a  result  of 
the  1990  census.  States  may  elect  to 
change  some  PS.A  boundaries  in  order  to 
reflect  changes  in  demographics  and 
geographic  locations  of  particular 
groups  of  older  individuals  based  on  the 
1990  census.  AoA  is  proposing  this  new 
rule  to  provide  parties  adversely 
affected  by  a  State's  decision  to  change 
PSA  boundaries  with  an  opportunity  to 
appeal  to  the  Commissioner,  pursuant  to 
section  305(b)(5)(C)  of  the  Act. 

1321.77  Scope — this  subsection  is 
revised  to  allow  for  alternative  methods 
of  dispute  resolution,  and  to  reflect  the 
requirements  of  the  1992  amendments 
to  the  Act  which  allow  an  appeal  to  the 
Secretary  of  HHS  after  the 
Commissioner  has  disapproved  a  State's 
plan,  plan  amendment  or  intrastate 
funding  formula.  AoA  includes  these 
revisions  in  these  proposed  rules  in 
order  to  clarif)-  appeals  procedures  that 
are  to  apply  when  the  Commissioner 
does  not  approve  the  intrastate  funding 
formula  under  section  305(a)(2)(C)  or 
otherwise  finds  that  a  State  plan  has 
failed  to  meet  the  requirements  of 
Section  307. 

1321.79  When  a  decision  is 
effective — this  subsection  is  revised  to 
include  a  State's  right  to  appeal  to  the 
Secretary. 

1321.81  How  the  State  may  appeal — 
this  subsection  is  revised  to  describe 
how  a  State  may  appeal  to  the  Secretary. 

Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  of  Health  and 
Human  Services  has  determined  that 
this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 


Beguhtory  Flexibility  Act  of  1960 

The  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96^354,  requires  that  an 
agency  prepare  a  regulatory  flexibility 
analysis  for  a  proposed  or  final  rule  if 
the  rule  would  have  significant 
economic  impact  on  a  substantial 
number  of  "small  entities",  i.e.  small 
businesses,  small  non-profit 
organizations,  or  small  governmental 
jurisdidions. 

The  responsibihty  for  meeting  the 
requirements  of  the  regulations 
proposed  in  this  NPRM  is  on  the  State 
agencies  and  to  a  lesser  extent  on  area 
agencies,  Actual  delivery  of  services 
may  be  provided  in  some  circumstances 
by  proprietary,  public,  and  not-for-profit 
agencies  or  or^ganizations  under  grants 
or  contracts  from  State  or  area  agencies. 
Although  area  agencies  and  most  service 
delivery  agencies  and  organizations  are 
"small  entities"  within  the  meaning  of 
the  Act.  this  rule  will  impose  no 
significant  burdens  on  State  agencies, 
area  agencies  or  other  affected  parties 
and  will  provide  flexibility  to  State  and 
area  agencies  in  implementing  the 
provisions  of  the  Act.  For  these  reasons, 
the  Secretary  hereby  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Papemork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1980.  The  title,  description,  and 
respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Grants  for  State  and  Community 
Programs  on  Aging. 

Description:  The  1992  amendments  to 
the  Older  Americans  Act  (Pub.  L.  102- 
375)  now  require  States  to  submit  their 
intrastate  funding  formulas  to  the 
Commissioner  on  Aging  for  approval, 
rather  than  only  for  review  and 
comment,  as  was  the  case  prior  to  the 
1992  amendments  The  amendments 
also  require  the  Commission  to  pronde 
guidance  to  States  in  the  development 
of  their  intrastate  funding  formulas 
AoA  has  interpreted  the  amendments  to 
require  that  this  guidance  be  in  addition 
to  the  language  contained  in  section 
305(a)(2)(C)  of  the  statute  u-hich 
requires  State  agencies  to  take  into 
account  the  geographic  distribution. 
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greatest  economic  and  greatest  social 
need  of  older  individuals,  with 
particular  attention  to  low-income 
minority  individuals,  in  the 
development  of  their  intrastate  funding 
formulas.  If  the  Commissioner  does  not 
approve  the  mtrastate  funding  formula, 
a  new  requirement  under  section  304(c) 
requires  the  Commissioner  to  withhold 
the  State's  allotment  of  supportive  and 
nutrition  funds  under  Title  III  of  the 
Act. 

In  order  to  comply  with  these  new 
statutory  requirements  as  well  as 
address  the  mtent  of  Congress,  the 
Commissioner  has  developed  regulatory 
standards,  and  provided  directions  for 
each  State  agency  on  how  to  evaluate 
whether  its  fonnula  meets  those 
standards.  The  proposed  regulations  are 
designed  to  provide  a  State  agency  with 
flexibility  to  either  maintain  its  current 
formula  or,  if  necessary,  to  allow  for  the 
development  of  a  modified  or  new 
formula  that  addresses  the  requirements 
set  out  by  Congress  in  section 
305(aJ{2)tC)  of  the  Act.  These  proposed 


regulations  require  that  careful 
consideration  be  given  to  the  geographic 
distribution  of  older  individuals  in  the 
State,  and  the  distribution  among  the 
planning  and  service  areas  of  older 
individuals  with  greatest  economic  need 
and  older  individuals  with  greatest 
social  need,  with  particular  attention  to 
low-income  minority  individuals. 

Because  section  304(c)  now  requires 
the  Commissioner  to  withhold  funds  if 
the  Commissioner  does  not  approve  a 
State's  intrastate  funding  formula.  States 
cannot  reasonably  be  expected  to 
develop  intrastate  funding  formulas  that 
can  be  approved,  unless  they  receive 
regulatory  guidelines.  Further,  in  the 
course  of  developing  their  intrastate 
funding  formulas.  States  are  required, 
under  sections  305(a)(2)(C)  and  305(d), 
to  publish  their  intrastate  funding 
formulas  for  review  and  comment  by  the 
public.  This  publication  for  review  and 
comment  must  include:  "(1)  A 
descriptive  statement  of  the  formula's 
assumptions  and  goals,  and  the 
application  of  the  definitions  of  greatest 

Estimated  Annualized  Burden 

[Reporting  burden  associated  with  the  regulations) 


economic  or  social  need;  (2)  a  numerical 
statement  of  the  actual  funding  formula 
to  be  used;  (3)  a  listing  of  the 
population,  economic,  and  social  data  to 
be  used  for  each  planning  and  service 
area  in  the  State;  and  (4)  a 
demonstration  of  the  allocation  of 
funds,  pursuant  to  the  funding  formula, 
to  each  planning  and  service  area  in  the 
State."  In  addition,  section  3G7(a)(33) 
now  requires  the  State  plan  to  include 
the  statement  and  the  demonstration 
required  by  paragraphs  (2)  and  (4)  of 
section  305(d)  of  the  Act.  The 
Commissioner  may  not  approve  the 
State  plan  unless  the  Commissioner 
approves  the  statement  and 
demonstration.  These  proposed 
regulations  provide  States  with 
guidelines  on  how  to  make  an 
acceptable  numerical  statement  and  an 
acceptable  demonstration  of  the 
allocation  of  funds. 

Description  of  Respondents:  State  or 
local  governments  and  non-profit 
institutions. 


Regulation  section 

Respondents 
per  year 

Responses 
per  year 

Total  Re- 
spondents 

Hours,' Re- 
spondents 

Total  burden 

1321  17(c)— 'ntraslate  funding  formula  development 

1321, 17(d) — Intrastate  funding  formula  approval 

I32l.i7(e>— lr:frastate  formula  publication  for  review  and  comment  .. 
1321.17(g)— Determination  of  medically  under  sen/ed  and  separate 

allocation  

1321.17(h) — Demonstration  of  targeting  by  single  planning  and  sen/- 

ice  areas  

11 
(11) 
(11) 

11 
4 

1 
1 

1 

1 
1 

11 
11 
11 

11 

4 

80 

8 

30 

20 

25 

880 

88 

330 

220 

100 

Total  reporting  burden  1618. 

Basis  for  estimates:  The  statute  allows 
States  to  submit  their  State  plans  every 
two,  three,  or  four  years.  Our  estimates 
are  based  on  the  average  number  of 
State  plan  submissions  per  year  during 
the  four  year  periods  between  Older 
Americans  Act  reauthorizations.  We 
estimate  that  11  State  agencies  will 
incur  regulatory  burdens  in  complying 
with  the  requirements  under  proposed 
sections  1321.17  (c),  (d).  and  (e);  11 
State  agencies  will  incur  regulatory 
burdens  in  complying  with  proposed 
section  1321.17(g);  and  4  State  agencies 
and  trust  temtories  will  incur  regulatory 
burdens  in  complying  with  proposed 
section  1321.17(h).  Because  some  States 
have  chosen  two  or  three  year  State 
plans,  they  will  either  submit  new  plans 
or  amend  approved  plans  more  than 
once  during  the  four  years  between 
reauthorizations.  The  table  above 
projects  our  estimate  that  on  average  26 
of  the  57  State  agencies  and  trust 
territories  will  incur  burdens  on 


complying  with  these  proposed 
requirements  once  a  year. 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
these  information  collections.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Allison  Eydt,  HHS  Desk  Officer,  Human 
Resources  and  Housing,  OMB,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB.  Washington,  DC  20503. 

List  of  Subjects  in  45  CFR  Part  1321 

45  CFR  Part  1321 

Administrative  practice  and 
procedure,  Aged,  Grant  programs — 
Indians,  Grant  programs — social 
programs,  Indians,  Legal  services, 
Nutrition,  Reporting  and  recordkeeping 
requirements. 


Dated:  February  22,  1994. 
Fernando  M.  Torres-Gil, 

Ccmmissioner  on  Aging.  Assistant  Secretary 
for  Aging. 

Approved: 

Dated:  March  2,  1994. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  part  1321  is  proposed 
to  be  amended  as  follows: 

PART  1321— GRANTS  TO  STATE  AND 
COMMUNITY  PROGRAMS  ON  AGING 

1.  The  authority  for  part  1321 
continues  to  read  as  follows: 

Authority:  42  U.S.C  3001  et  seq.;  title  III 
of  the  Older  Americans  Act,  as  amended. 

Subpart  A— Introduction 

2.  Section  1321.3  is  amended  by 
revising  the  definition  of  "Periodic"  and 
adding  definitions  in  alphabetical  order 
as  follows: 
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§1321.3    Definitions. 

*  •         •         •         * 

Low-income  means  below  the  official 
poverty  guidehnes  (as  defined  by  the 
Office  of  Management  and  Budget,  and 
adjusted  by  the  Secretary  (HHS)  in 
accordance  with  subsection  673(2)  of 
the  Community  Services  Block  Grant 
Act  (42  U.S.C.  9902(2]). 
***** 

Medically  underserved  areas,  as  used 
in  §  1321.37(g),  are  those  areas  within 
planning  and  service  areas  which  are 
identified  by  the  State  as  having  low 
ratios,  relative  to  other  areas  in  the 
State,  of  primary  care  physicians  per 
1,000  individuals  age  60  and  over. 

Minority,  as  used  in  this  Part,  are 
confined  to  the  following  designations: 

(1)  Black,  not  of  Hispanic  Origin.  A 
person  having  origins  in  any  of  the 
black  racial  groups  of  Africa. 

(2)  Hispanic.  A  person  of  Mexican. 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

(3)  Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East.  Southeast  Asia, 
the  Indian  Subcontment,  or  the  Pacific 
Islands.  This  area  includes,  for  example. 
China,  Japan,  Korea,  the  Philippine 
Islands,  and  Samoa. 

(4)  American  Indian  or  Alaskan 
Native.  A  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintain  cultural 
identification  through  tribal  affiliation 
or  community  recognition. 

•  *        •        •        • 

Periodic,  as  used  in  sections  306(a)(6) 
and  307(a)(8)  of  the  Act  with  respect  to 
evaluations  of.  reports  on.  and  public 
hearings  on.  activities  carried  out  under 
State  and  area  plans,  means,  at  a 
minimum,  once  each  fiscal  year 
(annually). 

Rural  area,  as  used  in  this  part,  means 
any  area  that  is  not  defined  as  urban. 
L'rban  areas  comprise: 

(1)  Urbanized  areas  (incorporated 
places  and  adjacent  densely  settled 
territory  with  a  combined  minimum 
population  of  50.000)  and 

[2]  All  other  places  with  2.500  or 
more  inhabitants. 

Subpart  B — State  Agency 
Responsibilities 

3.  Section  1321.17  is  revised  to  read 
as  follows: 

§1321.17    Content  of  State  plan. 

To  receive  a  grant  under  this  part,  a 
State  shall  have  an  approved  State  plan 
as  prescribed  in  section  307  of  the  Act. 
In  addition  to  meeting  the  requirements 
of  section  307.  a  State  plan  shall 
include: 


(a)  Identification  by  the  Stale  of  the 
sole  State  agency  that  has  been 
designated  to  develop  and  administer 
the  plan. 

(b)  Statewide  program  objectives  to 
implement  the  requirements  under  Title 
III  of  the  Act  and  any  objectives 
established  by  the  Commissioner 
through  the  rulemaking  process. 

(c)  A  resource  allocation  plan  which 
indicates  the  proposed  use  of  all  Title  III 
funds  administered  by  a  State  agency, 
and  the  distribution  of  Title  II!  funds  to 
each  planning  and  service  area  using  the 
intrastate  funding  formula  developed 
under  section  305(a)(2)(C).  and 
published  in  accordance  with  the 
requirements  of  section  305(d);  contains 
a  descriptive  narrative  explaining  how 
the  State  will  meet  the  requirements  of 
section  307(a)(3)(B);  and  contains  an 
exhibit  that  details  how  the  State  will 
meet  the  requirements  of  section 
307(a)(37)  of  the  Act,  including: 

(1)  A  descriptive  statement  and 
comparison  of  the  current  intrastate 
funding  formula's  assumptions  and 
goals  and  those  of  the  proposed  formula 
developed  as  required  under  section 
305(a)(2)(C)  for  the  Commissioner's 
approval; 

l2)  A  numerical  statement  of  the 
current  intrastate  funding  formula 
compared  to  the  formula  developed  as 
required  under  section  305(a)(2)(C)  for 
the  Commissioner's  approval; 

(3)  A  listing  of  the  population, 
economic,  and  social  data  to  be  used  for 
each  planning  and  service  area  in  the 
State; 

(4)  A  comparison  and  demonstration 
(i.e..  statement)  of  the  allocation  of 
funds,  pursuant  to  the  current  intrastate 
funding  formula,  applied  to  the  best 
available  data,  for  each  planning  and 
service  area  in  the  State  compared  to  the 
allocation  of  funds  for  each  planning 
and  service  area  using  the  formula 
developed  as  required  under  section 
305(a)(2)(C)  for  the  Commissioner's 
approval;  and 

15)  In  accordance  with  the  definition 
of  rural  areas  in  §  1321.3,  the  State  must 
submit  the  following  supporting 
information  displayed  in  one  table: 

(i)  The  Planning  and  Service  Areas 
(PSA's)  ranked  from  high  to  low  based 
on  the  proportion  of  riu-al  individuals 
age  60  years  and  over  to  the  total 
population  age  60  years  and  over  in 
each  PSA; 

(ii)  The  distribution  of  funds  to  rural 
areas  in  each  of  the  PSA's  based  on  the 
current  formula;  and 

(iii)  The  distribution  of  funds  to  rural 
areas  in  each  of  the  PSA's  using  the 
formula  developed  under  section 
305(a)(2)(C)  for  the  Commissioner's 
approval. 


(d)  Identification  of  the  geographic 
boundaries  of  each  planning  and  service 
area  and  of  the  area  agency  on  aging 
designated  for  each  planning  and 
service  area,  if  appropriate. 

(e)  For  the  preceding  year,  the  number 
of  low-income  minority  older 
individuals  and  older  individuals 
residing  in  rural  areas,  and  a  description 
of  the  methods  used  to  satisfy  their 
service  needs,  as  required  by  sections 
307(a)  (23)  and  (29)  of  the  Act. 

(f)  Each  of  the  assurances  and 
provisions  required  in  sections  305  and 
307  of  the  Act,  and  provisions  that  the 
State  meets  each  of  the  requirements 
under  sections  1321.5  through  1321.83 
of  this  part,  and  the  following 
assurances  as  prescribed  by  the 
Commissioner: 

(1)  Procedures  exist  to  ensure  that  all 
services  under  this  part  are  provided 
without  use  of  any  means  tests: 

(2)  All  services  provided  under  Title 
III  meet  any  existing  State  and  local 
licensing,  health  and  safety 
requirements  for  the  provision  of  those 
services; 

(3)  Older  individuals  are  provided 
opportunities  to  voluntarily  contribute 
to  the  cost  of  services; 

(4)  Area  plans  shall  specify  as 
submitted,  or  be  amended  annually  to 
include,  details  of  the  amount  of  funds 
expended  for  each  priority  service 
during  the  past  fiscal  year; 

(5)  The  State  agency  shall  develop 
policies  in  consultation  with  the  area 
agencies  on  aging  governing  all  aspects 
of  programs  operated  under  this  part, 
including  the  marmer  in  which  the 
ombudsman  program  operates  at  the 
State  level  and  the  relation  of  the 
ombudsman  program  to  area  agencies 
on  aging  where  area  agencies  on  aging 
have  been  designated; 

(6)  Area  agencies  on  aging  shall 
compile  available  information,  with 
necessary  supplementation,  on  courses 
of  post-secondary  education  offered  to 
older  individuals  with  little  or  no 
tuition.  The  assurance  shall  include  a 
commitment  by  the  area  agencies  on 
aging  to  make  a  summary  of  the 
information  available  to  older 
individuals  at  multipurpose  senior 
centers,  congregate  nutrition  sites,  and 
in  other  appropriate  places. 

(7)  Individuals  witn  disabilities  who 
reside  in  a  non-institutional  household 
with  and  are  accompanied  by  an 
individual  eligible  for  congregate  meals 
under  this  part  shall  be  provided  a  meal 
on  the  same  basis  that  meals  are 
provided  to  volunteers  pursuant  to 
subsection  307(a)(13)(I)  of  the  Act. 

(8)  Individuals  with  disabilities  who 
reside  in  a  non-institutional  household 
vkith  an  individual  ehgible  for  home 
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deliverwi  m^ais  under  this  part  shall  be 
provided  a  meal  on  the  same  basis  that 
meals  are  provided  to  volunteers 
pursuant  lo  subpart  307(a)(13)|I)  of  this 
Act. 

(9)  U)  The  State  agency  v\-ill  not  fund 
program  development  and  coordination 
activities  as  a  cost  of  supportive  services 
for  the  adnumstralion  of  area  plans  until 
it  has  first  spent  10  percent  of  the  total 
of  Its  funds  allotted  under  section 
304(d)(1)(D)  for  the  admimstrdtion  of 
area  plans; 

(ii)  State  and  area  agencies  on  aging 
vk'ill.  consistent  v»rilh  budgeting  cycles 
(annually,  biennially,  or  otherwise), 
submit  the  details  of  proposals  to  pey 
for  program  development  and 
coordination  as  a  cost  of  supportive 
services,  to  the  general  public  for  review 
and  comment;  and 

(iii)  The  State  ai>eacy  certifies  that  any 
such  expenditure  bv  an  area  agency  on 
aging  will  have  a  direct  and  positive 
impact  on  the  enhancement  of  services 
for  older  individuals  in  the  planning 
and  service  area. 

(10)  The  State  agency  will  update  the 
plan  penodicallv  to  reflect  the  actual 
and  projected  aaditional  costs  of 
providing  services  under  this  title  as 
required  in  section  307(a)(37)  of  the  Act. 

(11)  The  State  .igency  shall  set 
specific  obiectives,  in  consultation  with 
each  of  its  area  agencies  on  aging,  for 
each  planning  and  service  area  for 
providing  services  funded  under  Title 
III  to  low-income  minority  older 
individuals,  and  such  objectives  must 
be  included  In  the  area  plan. 

(12)  The  State,  in  support  of  area  plan 
objectives  developed  under  section 
306(a)(1)  of  the  Act,  will  undertake 
speciHc  program  development, 
advocacy,  and  outreach  efforts  focused 
on  the  needs  of  low-income  minority 
older  Individuals  and  provide  the 
Commis-sioner  a  written  description  of 
its  activities  and  accomplishments  in  an 
annual  report  due  not  later  than  60  days 
followiiig  the  doe  of  the  Hscal  year. 

(g)  To  receive  a  grant  under  this  part, 
a  Slate  that  is  designated  a  Single 
Planning  and  Service  Area  must  have  an 
approved  State  plan  as  prescribed  In 
section  307  of  the  Act,  with  the 
exception  of  sections  307(a)(3)(B), 
305(3)(2)(C)  and  305(d)  as  cross 
referenced  in  section  307.  The  State 
plan  must  aUo  mc-ct  the  provisions  of 
this  rule  as  set  out  in: 

(1)  Section  1321.17(a). 

(2)  Section  1321.17(b); 

(3)  Section  1321.17(cj  using  other 
apprcjpriate  gecgraohical  designations 
as  appropriate  in  place  of  planning  and 
scrvica  areas,  arid  excluding 

§§  l321.17(cUl)  through  13?1  17(c)(4); 


(4)  Section  1321  17(c)(5)  using  other 
appropriate  geographical  designations 
as  appropriate  in  place  of  planning  and 
service  areas; 

(5)  Section  1321.17(e);  and 

(6)  Section  1321.17(0  with  the 
exception  of  those  sections  of  the  Act  as 
noted  in  §§  1321.17(c)  and  1321.17(f)(9). 
States  will  use  single  planning  and 
service  area  in  place  of  area  agency 
wherever  it  app>ear^. 

4.  Section  1321.21  is  revised  to  read 
as  follows; 

5  J  32  J. 21  Submission  of  the  State 
plan  or  plan  amendment  to  the 
Commissioner  for  approval. 

Each  State  plan  or  plan  amendment 
which  requires  approval  of  the 
Commissioner  shall  be  signed  by  the 
Governor  or  the  Governor's  designee 
and  submitt€»d  to  the  Commissioner  for 
approval  at  least  90  calendar  days  before 
the  proposed  effective  date  of  the  plan 
or  plan  amendment. 

5.  Section  1321.37  is  revised  to  read 
as  follows: 

§  1321.37  Intrastate  funding  formula. 

(a)  The  State  agency,  after 
consultation  with  all  area  agencies  on 
aging  in  the  State,  shall,  based  on  the 
requirements  of  section  305(a)(2)  (C) 
and  (E)  of  the  .^ct,  with  the  exception 
of  those  funds  provided  for  in  section 
303(b)(3)  and  section  303(f)  of  the  Act. 
develop  and  use  one  intrastate  funding 
formula  for  the  allocation  to  all  area 
agencies  of  all  funds  under  section 
304(d)(1)(D)  of  the  Older  Americans 
Act. 

(b)  In  developing  its  intrastate 
formula,  the  State  agency  shall  use  the 
most  current  U.S.  decennial  census  data 
or  the  best  available  data. 

(c)  The  State  agency  shall  submit  its 
formula  to  the  Commissioner  for  review 
and  approval  at  least  90  days  prior  to 
the  period  for  which  it  will  apply  in  the 
State.  The  State  agency  shall  also  submit 
at  the  same  time  the  following 
supporting  information  displayed  in  one 
table: 

(1)  The  Planning  and  Service  Areas 
fPSi^'s)  rajiked  cumulatively  from  high, 
to  low  based  on  the  proportion  of  low- 
income  minority  individuals  (as  defined 
in  §  1321.3)  age  60  years  and  over  (as 
defined  in  section  102(38)  of  the  Act)  to 
the  total  population  age  60  years  and 
over  in  the  PSA; 

(2)  The  dihtributiun  of  funds  to  eari 
of  the  PSA's  as  applied  to  the  best 
available  data  under  the  current 
formula; 

.  (3)  The  distribution  of  funds  to  each 
of  the  PSA's  based  on  a  formula  with 
population  age  60  and  over  and 
population  age  60  and  over  in  greatest 
economic  need  (as  defined  in  section 


102(29)  of  the  Act)  as  the  only  factors 
and  using  the  best  available  data;  and 
(4)  The  distribution  of  funds  to  each 
of  the  PSA's  based  on  the  intrastate 
funding  formula  submitted  to  the 
Commissioner  for  approval. 

(d)  The  Commissioner  shall  approve 
the  intrastate  funding  formula  if  the 
following  criteria  are  satisfied  when 
applied  to  each  of  the  top  ranked  PSA's 
which  cvimulatively  contain  fifty  one 
percent  of  all  low-income  minority 
older  individuals  in  the  State  under 
paragraph  (c)(1)  of  this  section,  rounded 
to  the  nearest  integer: 

(1)  No  less  funds  are  allocated  to  each 
PSA  In  the  top  fifty  one  percent  of  ail 
PSAs  ranked  cumulatively  under 
paragraph  (c)(1)  of  this  section  than 
would  be  allocated  to  each  of  those 
PS.-^'s  by  application  of  the  current 
formula  to  the  most  recent  decennial 
census  or  the  best  available  data;  and 

(2)  Each  PSA  in  the  top  fifty  one 
percent  of  aD  PSA's  ranked 
cumulatively  under  paragraph  (c)(1)  of 
this  section  is  allotted  no  less  for.ds, 
from  the  total  amount  subject  to 
allocation  in  sot^ion  304(d)(l)(n),  under 
the  formula  submitted  for  approval  than 
each  of  these  PSA's  would  hav« 
received  under  a  formula  with  60  years 
and  over  and  greatest  economic  need  as 
the  onlv  factors. 

(e)  The  State  agency  shall  publish  the 
formula  for  review  and  comment  by 
older  individuals,  other  appropriate 
agencies  and  organizations,  and  the 
general  public. 

(f)  At  least  every  two  years  the  State 
agency  shall  review  the  most  recent  U.S. 
decennial  census  or  the  t>wt  available 
data  and  shall,  bas^d  on  any  changes, 
allocate  funds  under  section 
304(d)(1)(D)  throu^  its  intrastate 
funding  formula.  The  Stales  shall 
submit  a  rep-ort  to  the  Commissioner 
detailing  any  changes  in  the  distribution 
of  funds  by  PSA  not  later  than  30  d  <y9 
after  the  alloc;ation. 

(g)  The  intrastate  funding  formula 
shall  provide  for  a  separate  allocation  of 
funds  received  under  subsection  301(0 
for  disease  prevention  and  health 
promotion.  The  Stnte  agency  shall 
award  such  fands  to  priority  planning 
and  service  areas  whirii  the  State 
agency  determines; 

(1)  Are  medically  underserved;  r>nd 

(2)  In  which  there  are  large  numbers 
of  individuals  age  60  and  older  in 
greatest  economic  need. 

(h)  State  agencies  in  those  .States 
which  have  been  dosignated  as  single 
planning  and  service  areas  are  not 
requii^d  to  have  an  intrastate  ^anding 
formula  but  shall  demonstrate  in  their 
State  plan  as  required  in  §  1321.17(g) 
that  the  funds  received  under  the  Older 
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Americans  Act  are  used  in  a  manner 
which  targets  services  to  older 
individuals  in  greatest  economic  need 
and  older  individuals  in  greatest  social 
need,  vsith  particular  attention  to  low- 
income  minority  older  individuals. 

Subpart  E — Hearing  Procedures  for 
State  Agencies,  Area  Agencies  on 
Aging,  and  Other  Adversely  Affected 
Parties 

6.  Section  1321.76  is  added  to  subpart 
E  to  read  as  follows: 

§  1 321 .76    Appeal  Process — tor  Changes  in 
Planning  and  Service  Areas. 

This  section  sets  forth  the  procedures 
the  Commissioner  follows  for  providing 
hearings  to  adversely  affected  parties 
under  section  305Cb)(5)(C). 

(a)  Any  adversely  affected  party  who 
has  been  provided  a  hearing  and  a 
wTitten  decision  by  the  State  agency 
may  appeal  the  decision  to  the 
Commissioner  in  wTiting  no  later  than 
30  days  following  receipt  of  the  State's 
decision. 

(b)  The  Commissioner,  or  the 
Commissioner's  designee,  will  provide 
the  opportunity  for  a  hearing;  if  a 
hearing  is  requested,  the  Commissioner 
will  issue  a  written  decision  within  60 
days  of  the  hearing,  and  if  a  hearing  is 
not  requested,  the  Commissioner  will 
issue  a  written  decision  within  60  days 
of  receipt  of  the  items  in  paragraph  (c) 
of  this  section. 

(c)  When  the  Commissioner  receives 
an  appeal,  the  Commissioner  will 
request  the  State  Agency  to  submit: 

(1)  A  copy  of  the  appellant's 
application  for  designation  as  a 
planning  and  service  area; 

(2)  A  copy  of  the  written  decision  of 
the  State;  and 

(3)  Any  other  relevant  information  the 
Commissioner  may  require. 

(d)  The  Commissioner  may: 

(1)  Deny  the  appeal  and  uphold  the 
decision  of  the  State  agency; 

(2)  Grant  the  appeal  and  overturn  the 
decision  of  the  State  agency;  or 

(3)  Take  other  appropriate  action, 
including  facilitating  an  alternative 
method  of  dispute  resolution  such  as 
mediation,  or  remanding  the  appeal  to 
the  State  agency  after  initial  findings. 

7.  Section  1321.77  is  revised  to  read 
as  follows: 

§1321.77    Scope. 

(a)  This  section  governs  the 
procedures  and  opportunity  for  a 
hearing  on: 

(1)  Disapproval  of  a  State  plan  or 
amendment; 

(2)  Determination  that  a  State  agency 
does  not  meet  one  or  more  requirements 
of  section  307  of  the  Act,  including  the 


intrastate  funding  formula  requirement 
under  section  305  of  the  Act;  and 

(3)  Determination  that  there  is  a 
failure  in  the  provisions  or  the 
administration  of  an  approved  plan  to 
comply  substantially  with  Federal 
requirements,  including  failure  to 
comply  with  any  assurance  required 
under  the  Act  or  under  this  rule. 

(b)  Hearing  procedures  for  State  plan 
disapproval,  as  provided  for  in  section 
307(c)  and  subsection  307(d)  of  the  Act 
are  subject  to  the  provisions  of  45  CFR 
part  213  with  the  following  exceptions: 

(1)  Section  213.1(a);  §§  213.32(d);  and 
213.33  do  not  apply. 

(2)  Reference  to  "SRS  Hearing  Clerk" 
shall  be  understood  to  mean  "HHS 
Hearing  Clerk." 

(3)  References  to  "Administrator  " 
shall  be  read  to  mean  "Commissioner  on 
Aging"  or,  on  appeal  from  the 
Commissioner's  final  decision,  "the 
Secretary." 

8.  Section  1321.79  is  revised  to  read 
as  follows: 

§1321.79    When  a  decision  Is  effective 

(a)  The  State  may  appeal  the 
Commissioner's  decision  to  the 
Secretary  within  30  days  of  the  date  of 
the  decision,  as  provided  in  §  1321.81. 
The  Commissioner  may  set  aside  or 
otherwise  modify  the  decision  before 
the  State  files  such  an  appeal. 

(b)  If  the  State  appeals  the 
Commissioner's  decision  to  the 
Secretary,  then  the  Commissioner's 
decision  will  not  take  effect.  The  State 
may  appeal  the  Secretary's  decision  to 
the  United  States  Court  of  Appeals  for 
the  Circuit  in  which  the  State  is  located 
not  later  than  30  days  after  such 
decision.  The  Secretary  may  set  aside  or 
modify  the  decision  before  the  filing  of 
the  record  in  the  Court.  The  Secretary's 
decision  will  become  effective  31  days 
after  the  date  of  decision  if  the  State 
does  not  appeal.  If  the  State  appeals  the 
Secretary's  decision,  then  it  will  become 
effective  when  the  record  is  filed  in  the 
Court. 

(c)  In  lieu  of  appealing  llie 
Commissioner's  decision  to  the 
Secretary,  the  State  may  appeal  directly 
to  the  United  States  Court  of  Appeals  for 
the  Circuit  in  which  the  State  is  located 
within  30  days  of  the  Commissioner's 
decision.  The  Commissioner  may  set 
aside  or  otherwise  modify  the  decision 
before  the  filing  of  the  record  in  the 
Court. 

(d)  If  the  State  appeals  the 
Commissioner's  decision  to  the  United 
States  Qrcuit  Court  of  Appeals,  then  the 
Commissioner's  decision  will  become 
effective  on  the  date  the  appeal  is  filed. 
If  the  State  does  not  appeal  the 
Commissioner's  decision,  then  the 


decision  will  become  effective  on  the 
thirty-first  day  after  the  date  of  the 
decision. 

9.  Section  1321.81  is  revised  to  read 
as  follows: 

§1321.81     How  the  State  may  appeal. 

(a)  A  State  may  appeal  the  final 
decision  of  the  Commissioner 
disapproving  the  State  plan  or  plan 
amendment,  finding  non-compliance,  or 
finding  that  a  State  agency  does  not 
meet  one  or  more  requirements  of 
sections  5t)5  or  307  of  the  Act.  to  the 
Secretary,  as  follows: 

(1)  The  State  shall  file  the  appeal  to 
the  Secretary,  with  a  copy  to  the 
Commissioner,  not  later  than  30  days 
after  the  Commissioner's  final  decision; 

(2)  The  State's  appeal  shall  include  a 
copy  of  the  Commissioner's  final 
decision,  and  the  reason  why  the  State 
claims  it  is  incorrect; 

(3)  Within  30  days  of  receipt  of  the 
appeal  the  Commissioner  shall  submit 
to  the  Secretar)'  a  copy  of  the  record  and 
a  response  to  the  State's  claim; 

(4)  The  Secretary  shall  issue  a  written 
decision  within  60  days  of  receipt  of  the 
Commissioner's  decision; 

(5)  The  Secretary  may: 

(i)  Deny  the  appeal  and  uphold  the 
Commissioner's  decision; 

(ii)  Grant  the  appeal  and  reverse  the 
Commissioner's  decision;  or 

(iii)  Take  other  appropriate  action, 
including,  but  not  limited  to.  facilitating 
an  alternative  method  of  dispute 
resolution  such  as  mediation,  or 
remanding  the  case  to  the  Commissioner 
for  further  development  of  the  record; 

(6)  The  Secretary  may  designate  an 
appropriate  Departmental  employee  to 
make  a  recommended  decision  before 
the  Secretar)'  issues  a  final  written 
decision. 

fb)  A  State  may  appeal  the  final 
decision  of  the  Commissioner  or  the 
Secretary  to  the  United  States  Court  of 
Appeals  for  the  Circuit  in  which  the 
State  is  located  as  provided  in  section 
307(e)  of  the  Act. 

10.  Section  1321.83  is  revised  to  read 
as  follows: 

§1321.83    How  the  Commissioner  may 
reallot  the  State's  withheld  payments. 

The  Commissioner  will  disburse 
funds  withheld  from  the  State  directly 
to  any  public  or  nonprofit  private 
organization  or  agency,  or  political 
subdivision  of  the  State  that  has  the 
authority  and  capacity  to  carry  out  the 
functions  of  the  State  agency  and 
submits  a  State  plan  which  meets  the 
requirements  of  this  part  and  which 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91  and  135 
DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Parts  1 .  2,  3.  4,  5,  6  and  7 
[Docket  No.  27643;  Notice  No.  94-4] 

Overflights  of  Units  of  the  National 
Park  System 

AGENCY:  National  Park  Service  (MPS). 
DOI  and  Federal  Aviation 
Administration  (FA.M.  DOT. 
ACTION:  Advanced  notice  of  proposed 
rulemaking  (ANPRM). 


summary:  This  notice  seeks  public 
comment  on  general  policy  and  specific 
recommendations  for  voluntaiy  and 
regulatorv-  actions  to  address  the  effects 
of"aircraft  overflights  on  national  parks. 

On  December  22.  1993. 
Transportation  Secretar>'  Federico  Peha 
and  Interior  Secretary  Bruce  Babbitt 
announced  the  formation  of  an 
mtcragenc>-  working  group  to  explore 
ways  to  Umit  or  reduce  impacts  from 
overflights  on  national  parks.  Secretary 
Babbitt  and  Secretary-  Peiia  concur  that 
increased  flight  operations  at  the  Grand 
Canyon  and  other  national  parks  have 
significantly  diminished  the  national 
park  experience  for  park  visitors,  and 
that  measures  can  and  should  be  taken 
to  preserve  a  quality  park  experience  for 
visitors.  The  Secretaries  see  the 
fonnation  of  the  working  group,  and  the 
mutual  commitment  to  addressing  the 
impacts  of  park  overflights,  as  the  initial 
steps  in  a  new  spirit  of  cooperation 
between  the  two  departments. 

National  parks  are  unique  national 
rv'soorces  that  have  been  provided 
special  protection  by  law.  The  National 
Park  Service  (NPS)  and  the  Federal 
Aviation  Administration  (F.AA) 
recognize  that  excessive  noise  from 
commercial  air  tours  and  other  fligh,ts 
over  units  of  the  national  parks  system 
can  interfere  with  NPS  efforts  to  achieve 
-  natural  park  experience  for  visitors 
and  to  preserve  other  park  values. 
Throu^  the  interagency  working  group, 
the  NPS  and  FA.\  will  cooperate  in 
developing  measures  to  resolve  current 
noise  impacts  and  prevent  potential 
future  impacts  from  overflights  at 
national  parks.  The  purpose  of  this 
ANPRM  is  twofold.  First,  the  ANPRM 
addresses  overflights  of  Grand  Canyon 
National  Park  and  national  parks  in  the 
State  of  Hawaii,  with  particular 
emphasis  on  overflights  by  commercial 


tour  operators.  Second,  the  ANPRM 
solicits  policy  views  and 
recommendations  on  more  general 
issues  as  part  of  an  effort  to  form  a 
comprehensive  policy  on  preventing, 
minimizing,  or  eliminating  im.pacts  of 
aircraft  overflights. 

This  notice  presents  options  that  may 
be  considered  as  means  to  minimize  the 
adverse  effects  of  commercial  air  tour 
operations  and  other  overflights  on 
units  of  the  national  park  system,  and 
seeks  public  comments  and  suggestions 
on  voluntary  and  regulatory  actions  to 
deal  with  noise  and  other  overflight 
issues  that  may  affect  national  parks. 
DATES:  Comments  on  this  ANPRM  must 
be  received  on  or  before  June  15, 1994. 
ADDRESSES:  Comments  on  this  advance 
notice  should  be  mailed,  in  triplicate, 
to:  Federal  Aviation  Administration. 
Office  of  Chief  Counsel.  Attention: 
Rules  Docket  (AGC-200).  Docket  No. 
27643,  800  Independence  Avenue.  SVV.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
27643.  Comments  may  be  examined  in 
room  915G  weekdays  between  8;30  a.m. 
and  5  p.m..  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Bennett,  Office  of  Chief 
Counsel.  AGC-600.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
telephone  (202)  267-3473.  or  Michael 
M.  Tieman.  Office  of  the  Solicitor. 
Department  of  Interior  (DOI),  18th  and 
C  Streets.  NW..  Washington.  DC  20240, 
telephone  (202)  208-7597. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  advance  notice  of 
proposed  rulemaking  by  submitting 
such  vkTitten  data,  views,  or  arguments 
as  they  may  desire.  Comments  relating 
to  the  policy,  environmental,  energy, 
federalism,  or  economic  impact  that 
might  result  from  considering  the 
options  in  this  advance  notice  are  also 
invited.  Comments  should  identify  the 
regulatory  docket  number  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
comments  received  on  or  before  the 
specified  closing  date  for  comments  will 
be  considered  by  NPS  and  FAA  before 
taking  action  on  this  advanced  notice  of 
proposed  rulemaking.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  Commenters  wishing 
the  FAA  or  NPS  to  acknowledge  receipt 
of  their  comments  submitted  in 
response  to  this  notice  must  include  a 
preaddressed,  stamped  postcard  on 


which  the  following  statement  is  made: 
"Comments  to  Docket  No.  27643."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  ANTRM 

Any  person  may  obtain  a  copy  of  this 
ANPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-3485.  Communications  must 
identify  the  notice  number  of  this 
.^NPRM. 

Background 

The  management  of  the  national  park 
system  is  guided  by  the  Constitution, 
public  laws  (Pub.  L),  proclamations, 
executive  orders,  rules  and  regulations, 
and  directives  of  the  Secretary  of  the 
Interior  and  the  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks.  The  Act  of 
August  25.  1916,  otherwise  known  as 
the  NPS  Organic  Act.  established  the 
NPS  and  serves  as  the  touchstone  for 
national  park  system  management 
philosophy  and  policy.  The  Act  created 
the  NPS  to  promote  and  regulate 
national  parks,  monuments,  and 
reservations  in  accordance  with  the 
fundamental  purpose  of  said  parks, 
monuments,  and  reservations,  which  is 
"to  conserve  the  scenery  and  the  natural 
and  historic  objects  and  the  wildlife 
therein  and  to  provide  for  the  enjoyment 
of  the  same  in  such  manner  and  by  such 
means  as  will  leave  them  unimpaired 
for  the  enjoyment  of  future 
generations."  (16  U.S.C.  1).  Subsequent 
legislation  further  states  that  any 
authorized  activity  "shall  not  be 
exercised  in  derogation  of  the  values 
and  purposes"  of  a  park  area  or  the 
national  park  system,  except  as  may 
have  been  or  shall  be  directly  and 
specifically  provided  by  Congress.  (16 

U.S.C.  la-1). 

Thus,  "unimpairment"  is  joined  by  p 
responsibility  to  avoid  derogation  not 
only  of  the  purposes  of  a  park  area  but 
also  the  values  for  which  the  national 
park  system  and  its  individual  units 
have  been  established. 

In  1987.  the  Congress  enacted  the  NPS 
Overflights  Act  because  it  recognized 
that  aircraft  overflights  can  adversely 
affect  national  parks.  The  Act 
specifically  found  that  noise  associated 
with  aircraft  overflight  at  the  Grand 
Canyon  National  Park  was  causing  "a 
significant  adverse  effect  on  the  natural 
quiet  and  experience  of  the  park  and 
current  operations  at  the  Grand  Canyon 
National  Park  have  raised  serious 
concerns  regarding  safety  of  park  users." 
(Pub.  L.  100-91.  section  3(a)).  The  Act 
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mandated  a  number  of  studies  related  to 
the  effects  of  overflights  on  parks.  The 
studies  have  taken  longer  than  was 
originally  anticipated  because  many  of 
the  issues  with  v/hich  fhey  deal  are  on 
the  cutting  edge  of  technical  and 
scientific  capability.  Measuri.ng  degrees 
of  quiet  and  perception  of  quiet  is  very 
different  from  measuring  amounts  of 
noise.  Since  the  Overfli^ts  Act  was 
passed,  the  adverse  effects  associated 
with  Lhe  numbers  and  extent  of 
commercial  air  sightseeing  tours  have 
continued  to  expand. 

The  general  and  over-arching 
responsibilities  for  park  management  by 
NFS  may  be  modified  by  specific 
direction  in  individual  enabhng 
legislation  and  proclamations.  The 
individual  statutes  and  proclamations 
for  some  units  of  the  national  park 
system  make  it  clear  that  the  units  were 
established  to  provide  visitors  with 
natural  quiet,  an  opportunity  for 
solitude,  and  other  attributes  that  are 
not  necessarily  compatible  with  the 
noise  of  commercial  air  tour  sightseeing 
flights.  Some  people  simply  End 
commercial  sightseeing  tours  over  parks 
inappropriate  and  incompatible  with 
protection  of  certain  park  values  and 
resources.  On  the  other  hand,  a 
commercial  air  tour  m.ay  provide  an 
opportunity  for  people  to  see  some  park 
resources  in  ways  not  otherwise 
attainable. 

As  is  pointed  out  in  the  Management 
Policies  (NPS  1988): 

Cher  the  years,  legislative  and 
administiafive  actions  have  been  taking  place 
that  have  brought  some  measure  of  change  to 
these  components  of  our  national  parks.  Such 
actions  impact  park  resources,  yet  they  are 
not  necessarily  deemed  to  have  impaired 
resources  for  the  enjoyraenl  of  future 
ge.nerations.  Whether  an  individual  action  is 
or  is  act  an  "impaimpnt"  is  a  ma.^agemenf 
determination  b^.^ed  on  NPS  policy.  In 
reaching  it,  the  manager  should  consider 
such  factors  h"  the  spatial  and  temporal 
extent  of  the  L--5pacts.  the  resources  being 
impacted  and  their  ability  to  adjust  to  those 
impacts,  the  relation  of  the  imp'acled 
resources  to  other  park  re<oi;rces,  aad  rhe 
cumuxative  as  well  as  the  individjel  effects. 

Both  physical  resources,  such  as 
viildlife  or  geologic  features  or  cultural 
resources,  and  intangible  values,  such  as 
natural  quiet  solitude,  and  the 
experience  of  wilderness,  can  be 
impaired. 

Impacts  to  Parks 

In  the  case  of  commercial  air  tour 
sightseeing  flights  operating  over  and 
near  units  of  the  national  park  system, 
the  NTS  believes  that  significant  park 
resources  are  being  impaired  in  some 
units.  Managers  of  almost  one-thL-d  of 
national  park  system  units  perceive  a 


problem  with  some  aspect  of  already 
existing  aircraft  overflights.  The  sound 
of  aircraft  is  regarded  as  the  primary 
impact.  A  survey  of  park  managers 
confinned  that  mechanical  noise  is 
among  the  more  serious  problems  in 
parks  and  aircraft  noise  is  the  most 
prominent  among  these.  The  perception 
of  noise  and  adverse  effects  in  units  of 
the  national  park  syste.m  may  be  related 
to  the  fact  that  parks  tend  to  be  quieter 
places  in  general  and  that  typical 
sources  of  noise  found  in  urban  and 
suburban  settings  are  absent  in  most 
parks.  The  potential  e.xi.sts  for 
impairment  of  park  resources  and 
values  by  the  noise  and  visual  intmsicn 
associated  with  coirunercial  air  tour/ 
sightseeing  operations  in  other  units 
where  the  air  tour  sightseeing  industry 
is  not  yet  established  or  developed. 

Given  the  changes  in  our  population 
distribution,  patterns  of  use  of  our 
national  parks,  and  other  factors  related 
to  transportation,  it  is  no  longer 
sufficient  for  park  managers  to  consider 
strategies  and  actions  solely  within  park 
boundaries  to  protect  parks  a.nd  their 
resources.  OverDights  are  a  case  in 
point.  Most  overflights  of  units  of  the 
national  park  system  begin  and  end  at 
airports  outside  parks;  the  attractions 
the  overflights  offer  are  the  resources  of 
the  p.irks  themselves.  Technically,  the 
park  overflight  passenger  is  not  a  park 
visitor  even  though  there  may  be 
significant  adverse  effects  from  noise  on 
the  park.  In  recognition  of  this  fact,  the 
FAA  and  the  NfPS  are  working  more 
closely  to  use  the  F.AA's  plenary 
authority  for  regulation  of  aviation  in 
support  of  NPS  management  objectives. 

TAA  Authorities 

The  FAA  has  broad  authority  and 
responsibihty  to  regulate  the  operation 
of  aircraft  and  the  use  of  the  navigable 
airspace,  and  to  establish  safety 
standards  for  and  regulate  the 
certification  of  airmen,  aircraft,  and  ajr 
carriers.  (Federal  Aviation  Act  of  1958, 
as  amended  (FAArt).  Section  307(3)  and 
(c);  Title  VI )  The  FAAct  prn  ides 
guidance  to  the  Administrator  in 
carrying  out  this  responsibility.  Settion 
102  of  the  FAAct  states  that  the 
Administrator  will  consider  the  public 
interest  to  include  among  ether  things, 
regulation  for  safety  and  efficiency  of 
both  civil  and  mihtary  of)f  laficns, 
promotion  of  the  development  of  civil 
aviation,  fulfillment  of  the  requirements 
of  national  defense,  and  operation  of  a 
common  system  of  air  traffic  control  for 
civil  and  mihtary  aircraft.  Section  104 
provides  to  each  citizen  of  the  United 
States  a  public  right  of  transit  through 
the  navigable  airspace  of  the  United 
States.  Section  305  directs  and 


authorizes  the  Administrator  to 
encourage  and  foster  the  development  cf 
civil  aeronautics  and  air  commerce. 
Section  306  requires  the  Administrator 
in  exercising  his  authority,  to  give  full 
consideration  to  the  requirements  of 
national  defense,  commercial  and 
general  aviation,  and  to  the  public  rig  it 
of  freedom  of  transit  through  the 
navigable  airspace. 

The  FAA's  authority  is  not  limited  to 
regulation  for  aviation  safety,  efficiency, 
and  development.  Subsection  307(c)  of 
the  FAAct  provides  that  FAA  air  traffic 
rules  and  flight  regulations  may  be 
adopted  "for  the  protection  of  persons 
and  property  on  the  ground."  The  FAA 
considers  this  protection  to  extend  to 
environmental  values  on  the  surface  es 
well  as  to  the  safety  of  persons  and 
property.  Section  611  of  the  FAAct,  "in 
order  to  afford  present  and  future  relief 
to  the  public  health  and  welfare  from 
aircraft  noise,"  directs  the 
Administrator  to  adopt  regulations  "as 
the  Fi\A  may  find  necessary  for  the 
control  and  abatement  of  aircraft  noise," 
including  apphcation  of  such 
regulations  to  any  of  the  various 
certificates  issued  under  Title  VI. 
Finally,  it  is  the  general  policy  of  the 
Federal  government  that  the  FAA.  like 
other  agencies,  will  exercise  its 
authority  in  a  manner  that  will  enhance 
the  environment,  and  that  the  FAA  will 
make  a  special  effort  to  preserve  the 
natural  beauty  of  public  park  and 
recreation  lands,  wilderness  areas,  and 
wildhfe  refuges.  Section  101  of  the 
National  Environmental  Policy  Ad  of 
1969,  as  amended.  42  U.S.C  4321; 
Section  4(f)  of  the  Department  of 
Transportation  Act.  49  U.S.C  303;  and 
Executive  Order  11514,  as  amended  by 
Executive  Order  11991.  In  addition,  the 
DOT  has  further  authority  to  regulate 
services  by  commercial  operators. 

Fees 

The  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66,  August  10.  1993) 
amended  Section  4  of  the  Land  and 
Water  Conservation  Fund  Act  of  1965 
(16  U.S.C  4601-6a)  requiring  the  NPS 
to  impose  a  commercial  four  use  ft=^  on 
each  vehicle  entering  a  unit  of  the 
national  park  system,  that  presently 
charges  an  entrance  fee,  for  the  purpose 
of  providing  commercial  tour  services. 

In  addition  to  surface  transportation, 
this  commercial  use  fee  applies  to 
aircraft  entering  "the  airspace  of  units  of 
the  National  Park  System"  identified  in 
sections  2(b)  and  3  of  Public  Law  100.91 
(Grand  Canyon  National  Park  and 
Haleakala  National  Park)  as  well  as  any 
other  park  areas  where  the  level  of 
commercial  aircraft  services  are  equal  to 
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or  greater  than  these  two  identified 

areas. 

The  actual  fees  established  by  the 
legislation  are  as  follows: 

•  S25  per  vehicle  with  a  capacity  of 
25  people  or  less,  and 

•  S50  p«r  vehicle  w^ith  a  capacity 
greater  than  25  people.  The  legislation 
also  gives  the  Secretary  the  authority  to 
make  reasonable  adjustments  to  these 
recommended  commercial  tour  fees. 
Currently,  there  are  no  additional  NPS 
areas  that  charge  entrance  fees,  and  also 
have  a  level  of  commercial  aircraft 
services  equal  or  greater  to  Grand 
Canyon  or  Haleakala  National  Parks.  As 
a  resuh  of  the  legislation,  the  NPS  will 
nred  to  monitor  the  number  of  air  tour 
operations  over  the  affected  parks. 

Grand  Canyon  National  Park 

At  Grand  Canyon.  42  companies  offer 
aerial  tours  operating  from  five  states 
(.\rizona,  California,  Nevada.  Utah,  and 
New  Mexico).  These  companies  provide 
air  tours  of  the  Grand  Canyon  to  about 
750.000  people  and  generate  revenues 
in  excess  of  $100  million.  During  peak 
summer  months,  the  number  of  tours 
exceeds  10.000  each  month.  On  June  5. 
1987,  the  FAA  issued  Special  Federal 
Aviation  Regulation  (SFAR)  No.  50-1 
(52  FR  22734.  June  15.  1987)  which 
provided  rules  to  enhance  safety  of 
overflight  operations  in  the  vicinity  of 
the  Grand  Canyon  National  Park. 
Section  3  of  PubUc  Law  100-91  required 
the  Secretary  of  the  Department  of  the 
Interior  (DOI)  to  submit  to  the  FAA 
Administrator  recommendations  for  the 
protection  of  resources  in  the  Grand 
Canyon  from  adverse  impacts  associated 
with  aircraft  overflights.  The 
recommendations  were  to  provide  for 
substantial  restoration  of  the  natural 
quiet  and  experience  of  the  Grand 
Canyon.  With  limited  exceptions,  the 
recommendations  were  to  prohibit  the 
flight  of  aircraft  below  the  rim  of  the 
Canyon  and  to  designate  zones  that 
were  flight  free  except  for  purposes  of 
administration  of  underlying  lands  and 
emergency  operations. 

Public  Law  100-91  further  required 
the  Secretary  of  the  Interior  to  prepare 
and  issue  a  final  plan  for  the 
management  of  air  traffic  above  the 
Grand  Canyon.  In  December  1987.  the 
[X)I  submitted  recommendations  to  the 
FA.\  for  an  aircraft  management  plan  at 
the  Grand  Canyon.  The 
recommendations  included  both 
rulemaking  and  non-rulemaking  actions 
On  May  27,  1988,  the  FAA  issued  SFAR 
No.  50-2  (53  FR  20264,  lune  2.  1988) 
which  revises  the  procedures  for 
operation  of  aircraft  in  the  airspace 
above  the  Grand  Canyon.  The  rule 
implements  the  preliminary 


recommendations  of  the  Secretary  of  the 
Interior  for  an  aircraft  management  plan 
at  the  Grand  Canyon  with  some 
modifications  that  the  FAA  initiated  in 
the  interest  of  aviation  safety.  SFAR  No. 
50-2  establishes  a  Special  Flight  Rules 
Area  from  the  surface  to  14.500  feet 
above  mean  seal  level  (MSL)  in  the  area 
of  the  Grand  Canyon.  The  SFAR 
prohibits  flight  below  a  certain  altitude 
in  each  of  five  sectors  of  this  area  with 
some  exceptions.  The  SFAR  also 
establishes  flight  free  zones  from  the 
surface  to  14,500  feet  msl  above  large 
areas  of  the  park.  The  "flight  free  zones" 
cover  virtually  all  of  the  visitors  to  the 
North  and  South  Rims  and  about  90 
percent  of  backcountry  users.  The  SFAR 
also  provided  special  routes  for 
commercial  tour  operators  and  transient 
operators  through  the  canyon  area. 
Commercial  air  tour  operations  are 
required  to  be  conducted  as  air  taxi  and 
commercial  operations  under  part  135 
with  stringent  requirements  including 
special  operations  specifications  for 
Grand  Canyon.  The  NPS  beUeves  the 
SF.AR  has  been  successful  in  limiting 
some  noise-associated  adverse  impacts 
to  the  park  but  most,  if  not  all.  of  the 
gain  has  been,  or  may  be.  lost  as  a  result 
of  the  exponential  growth  in  numbers  of 
flights  over  the  canyon. 

Virtually  every  class  of  visitor  activity 
at  Grand  Canyon  National  Park  is 
limited  or  controlled  in  some  way  by 
the  NTS  to  insure  that  there  will  be  no 
derogation  or  impairment  of  resources 
and  values.  Each  raft  trip  on  the 
Colorado  River  through  Grand  Canyon 
National  Park  must  have  a  permit  and 
the  number  of  permits  is  limited  for 
both  commercial  and  private  rafters.  For 
some  private  raft  trips,  a  p)ermit  may 
take  4  or  5  years  to  obtain.  Each  over- 
night visitor  in  the  backcountry  must 
have  a  backcountry  permit;  the  demand 
for  such  permits  far  exceeds  the  supply. 
The  waiting  list  for  trips  by  mule  into 
the  inner  canyon  runs  into  years  for 
some  times  of  the  year.  There  are  a 
limited  number  of  hotel  rooms  in  the 
park  and  there  are  a  limited  number  of 
parking  spaces.  In  contrast,  the 
commercial  air  tour  sector  has 
experienced  unlimited  growth  at  Grand 
Canyon  National  Park  in  the  last  10 
years.  This  is  so  even  though  Congress 
found  noise  associated  with  overflights 
to  be  significantly  and  adversely 
affecting  the  park  in  the  1987 
Overfii^ts  Act.  In  addition,  the  NPS 
believes  there  is  ample  evidence  that  the 
uncontrolled  and  unregulated  growth  in 
this  sector  is  in  derogation  of  the 
resources  and  values  of  the  park.  NPS 
studies  to  that  effect  will  be  published 
later  this  year. 


Grand  Canyon — Actions  to  Date 

Public  Law  100-91  directed  the  DOI 
to  substantially  restore  "natural  quiet" 
to  the  Grand  Canyon  National  Park. 
Public  Law  100-91  also  required  a  study 
of  aircraft  noise  impacts  at  a  number  of 
national  parks  and  imposed  flight 
restrictions  at  three  parks:  Grand 
Canyon  National  Park.  Yosemite 
National  Park  in  Cafifomia.  and 
Haleakala  National  Park  in  Hawaii. 
Public  Law  100-91  also  required  the 
DOI  to  conduct  a  study,  with  the 
technical  assistance  of  the  Secretary  of 
Transportation,  to  determine  the  proper 
minimum  altitude  to  be  maintained  by 
aircraft  when  flying  over  units  of  the 
national  park  system.  The  research  was 
to  include  an  evaluation  of  the  noise 
levels  associated  with  overflights. 
Before  submission  to  Congress,  the  DOI 
is  to  provide  a  draft  report  (containing 
the  results  of  its  studies)  and 
recommendations  for  legislative  and 
regulatory  action  to  the  FAA  for  review. 
The  FAA  is  to  notify  the  DOI  of  any 
adverse  effects  these  recommendations 
would  have  on  the  safety  of  aircraft 
operations.  The  FAA  is  to  consult  with 
the  DOI  to  resolve  these  issues.  The 
final  report  must  include  a  finding  by 
the  FAA  that  implementation  of  the  DOI 
recommendations  will  not  have  adverse 
effects  on  the  safety  of  aircraft 
operations,  or.  in  the  alternative,  a 
statement  of  the  reasons  why  the 
recommendations  will  have  an  adverse 
effect.  The  DOI  expects  to  complete  the 
report  by  early  summer,  1994. 

Haleakala  and  Hawaii  Volcanoes 
National  Parks 

The  national  parks  in  Hawaii— Hawaii 
Volcanoes  and  Haleakala— have  similar 
problems  with  commercial  air 
sightseeing  tours,  principally  noise 
associated  with  helicopters.  The  FAA 
held  a  series  of  public  hearings  in 
January  1994  to  elicit  public  comments 
and  recommendations  for  regulatory  or 
pohcy  action  related  to  overflights, 
including  their  effects  on  parks.  There 
are  9  tour  operators  on  the  island  of 
Hawaii,  and  there  are  approximately  60 
commercial  air  tours  a  day  over  Hawaii 
Volcanoes  National  Park.  At  Haleakala, 
which  was  established  to  preserve 
resources  in  "natural  condition."  (39 
Stat.  432.  section  4),  seven  companies 
based  on  the  island  of  Maui  offer 
helicopter  tours.  On  clear  days, 
helicopters  fly  over  the  park  during  all 
hours  of  daylight  so  that  helicopter 
noise  is  audible  over  30  minutes  of 
every  daylight  hour  (personal 
communication.  Haleakala  National 
Park).  Interpretive  talks,  wildlife 
observations  and  censuses,  ceremonies, 
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and  other  normal  activities  are 
interrupted  by  air  tour  overflights.  The 
NPS  recognizes  that  the  commercial  air 
tour  industry  is  important  to  the 
economy  of  Hawaii  but  also  believes 
that  the  tourism  industr>'  benefits  from 
the  continued  NPS  protection  of  the 
superlative  resources  of  its  national 
parks,  unimpaired. 

Hawaii — Actions  to  Date 

The  majority  of  flights  conducted  by 
helicopter  companies  in  Hawaii  are 
commercial  air  tour/sightseeing 
operations.  Both  the  NPS  and  FAA  have 
received  numerous  complaints  of 
commercial  air  sightseeing  tour  flights 
over  residtjatial  communities,  national 
parks,  wildlife  refuge  areas.  State 
natural  reserve  areas,  sanctuaries  and 
areas  of  significant  historic  or  cultural 
value.  Issues  raised  by  the  growth  of  air 
tour  sightseeing  activity  and  the 
associated  increase  in  the  number  of 
flights  conducted  over  a  given  area 
include  aircraft  noise,  flight  noise,  flight 
safety,  and  airport  site  constraints  near 
scenic  areas.  It  may  be  necessary  to 
determine  if  there  are  thresholds  of 
adverse  effects  that  have  been  met  in 
terms  of  impacts  to  the  parks. 

The  FAA  nas  taken  several  steps  to 
address  the  overflight  issues  in  Hawaii. 
In  1986,  the  FAA  conducted  a  study  of 
helicopter  sightseeing  operations  in 
Hawaii.  As  a  result  of  that  study, 
recommendations  were  made  to  the 
State  and  to  operators  in  Hawaii  to 
improve  safety  and  community 
relations.  Also  in  1986,  the  FAA 
conducted  a  joint  study  with  the  State 
on  heliport  and  airport  access.  A  result 
of  that  study  was  a  helicopter  operating 
plan  for  Hawaii.  Numerous  meetings 
have  since  been  held  with  NPS 
personnel,  industry,  and  local 
communities,  including  four  public 
meetings  conducted  in  januarv'  1994. 

Impacts  to  Parks  and  Their  Resources 

At  some  parks,  including  Grand 
Canyon  National  Park,  Hawaii 
Volcanoes  National  Park,  and  Haleakala 
National  Park,  the  temporal  and  spatial 
extent  of  commercial  air  tours  are,  in  the 
judgment  of  NPS  managers,  impairing 
park  resources  and  visitor  experience. 
While  the  NPS  and  FAA  are  interested 
in  evaluating  potential  solutions  to  the 
problems  at  these  parks,  they  are  also 
seeking  solutions  that  will  make  it 
possible  to  avert  problems  in  the  future 
throughout  the  national  park  system  as 
have  developed  at  these  parks. 

Cultural  Resources 

Very  limited  information  is  available 
on  the  response  of  structures  to 
subsonic  aircraft  and  helicopters.  The 


greatest  potential  risk  to  historic 
structures  and  cultural  resources  in 
units  of  the  national  park  system  is  from 
helicopters.  The  noise  characteristics  of 
helicopters  are  such  that  they  tend  to 
excite  nearby  structural  elements  at 
their  resonance  frequency,  causing  low 
frequency  vibrations,  rattle,  and  in  some 
cases,  damage.  The  sound  pressure  is 
greatest  at  structures  in  the  plane  of  the 
main  rotor,  such  as  could  be  the  case  for 
a  helicopter  approaching  cliff  dwellings. 
When  representative  cultural  resources 
were  reviewed  for  probability  of 
damage,  most  were  found  to  be  at  some 
risk  from  commercial  air  sightseeing 
tours.  Mesa  Verde  (Colorado)  and 
Canyonlands  National  Parks  (Utah), 
among  others,  protest  fragile  prehistoric 
stone  and  adobe  structures,  including 
granaries  and  cliff  dwellings,  as  well  as 
associated  cultural  materials  that  are 
susceptible  to  damage  from  helicopter- 
induced  noise  and  rotor  wash.  The 
cultural  and  spiritual  values 
commemorated  in  units  of  the  national 
park  system  like  San  Antonio  Missions 
National  Historical  Parks  and  the 
battlefields  of  the  Civil  War  can  be 
wholly  lost  by  frequent  and  intrusive 
commercial  air  sightseeing  tour 
overflights. 

As  further  examples  of  areas  impacted 
by  aircraft  overflights.  Mount  Rushmore 
National  Memorial  and  the  Statue  of 
Liberty  National  Monument  are  cultural 
icons  that  can  be  adversely  affected  in 
significant  ways  be  commercial  air  tour 
overflights.  At  the  Statue  of  Liberty,  an 
impending  aircraft  service  would  take 
off  and  land  helicopters  from  a  floating 
raft  less  than  one-half  mile  from  the 
statue.  This  service  would  be  added  to 
two  existing  commercial  sightseeing 
helicopter  operators  that  account  for  115 
flights  per  day  and  a  service  that 
operates  four  fixed-wing  aircraft  on  air 
tours.  Similarly,  the  experience  of 
Mount  Rushmore  National  Memorial  for 
the  visitors  on  the  ground  can  be 
irretrievably  lost  as  a  consequence  of  the 
aircraft  flights  close  to  memorial. 

Wildlife  Effects 

A  comprehensive  study  of  the  adverse 
effects  of  commercial  air  sightseeing 
tours  on  wildlife  in  parks  has  yet  to  be 
concluded.  Studies  to  date  indicate  that 
aircraft  can  be  associated  with  stress 
responses  on  a  number  of  animals, 
including  migratory  birds.  Endangered 
species,  like  the  grizzly  bear  in  Glacier 
National  Park,  can  be  harassed  by 
commercial  air  tour  operators  unaware 
of  the  potential  adverse  effects  of  flying 
too  close  to  them.  Other  mammals  like 
desert  bighorn  sheep,  dear,  and  elk  that 
have  found  refuge  in  parks  can  be 
panicked  and  stressed  by  low-flying 


aircraft,  as  well.  No  studies  that  evaluate 
long-term  effects  on  wildlife,  including 
population  level  impacts  of  commercial 
air  sightseeing  tours,  have  been 
conducted.  As  with  any  potential 
impact  associated  with  activities  in 
parks,  the  NPS  policy  is  to  err  on  the 
side  of  resource  protection  until 
conclusive  information  is  available  that 
would  indicate  otherwise. 

Assessing  Noise  Impacts 

The  FAA  is  working  with  the  NPS  to 
define  acceptable  noise  levels  as  the 
basis  for  any  proposed  limitations  on 
aircraft  overflights.  This  process 
involves  identifying  areas  with  the 
highest  levels  of  noise  sensitivity. 
Highly  sensitive  areas  potentially  would 
be  subject  to  lower  noise  limits  than 
would  apply  to  other  areas  with  higher 
ambient  noise  levels,  based  on  resource 
values,  types  of  use,  or  other  factors. 
Depending  on  local  conditions, 
alternative  approaches  may  be 
employed  in  different  areas  to  achieve 
the  same  noise  goal. 

Current  FAA  policy  and  guidelines 
designate  the  yearly  day-night  average 
sound  level  (DNL)  as  the  single  noise 
metric  for  measuring  aviation  impacts 
on  people  in  and  around  airports.  This 
traditional  metric  alone  may  not  be 
appropriate  for  assessing  aviation  noise 
impacts  in  parks  and  wilderness  areas. 
Three  supplemental  metrics  other  than 
DNL  are  proven  and  appear  particularly 
suitable  for  site-specific  assessments. 
These  are  Equivalent  Sound  Level  (U^), 
Sound  Exposure  Level  (SEL)  and  Time 
Above  a  dBA  Threshold  (TA). 
Additionally,  defining  a  change  of  5  dB 
as  significant  at  any  initial  DNL  level 
may  be  appropriate  for  specifying 
further  noise  analysis  in  parks  and 
wilderness  areas. 

The  ongoing  NPS  studies  have 
identified  two  potential  (dose-response 
relationships  that  also  may  be 
appropriate  for  assessing  aircraft  noise 
impacts.  These  are  "Annoyance  vs. 
Percent  Time  Heard"  and  "Interference 
with  Quiet  vs.  Percent  Time  Heard.  ' 
These  relationships  are  preUminary  and 
must  be  subjected  to  rigorous  analysis 
for  further  determination  of  their 
potential  application. 

Policy  Considerations 

In  reviewing  potential  alternatives  for 
achieving  NPS  and  FAA  purposes,  the 
FAA  has  considered  a  number  of 
measures  within  its  authority  under  the 
FAAct  that  would  have  the  potential  to 
address  the  problems  identified  by  the 
NPS.  In  determining  whether  a 
particular  action  would  be  beneficial  for 
this  purpose  and  otherwise  feasible,  the 
FAA  and  NPS  must  take  into  account  a 
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number  of  legal  and  policy 
considerations. 

The  action,  if  regulator)-,  must  be 
consistent  with  Administration 
rulemaking  principles  as  set  forth  in 
Executive  Order  12866.  These 
principles  include  requirements  that 
regulations  be  drafted  in  the  most  cost- 
effective  manner  to  achieve  the 
objective;  that  regulations  be  based  on 
the  best  reasonably  obtainable  scientific, 
technical,  economic,  and  other 
information  concerning  the  need  for  and 
consequences  of  the  action  to  be  taken; 
and  that  regulations  be  tailored  to 
impose  the  least  burden  on  society, 
including  individuals,  businesses,  and 
com.Ti unities,  consistent  with  obtaining 
the  regulatory  objective 

The  action  must  have  no  adverse 
effect  on  aviation  safety.  The  action 
should  have  tne  minimum  possible 
adverse  effect  on  the  efficiency  of  air 
navigation,  consistent  with  the 
regulator)'  objective,  and  should  not 
unduly  burden  interstate  commerce.  It 
must  also  meet  NPS  requirements  for 
protecting  resources,  assuring  that  there 
IS  no  impairment,  and  that  there  is  no 
derogation,  to  park  resources  and 
values. 

The  action  should  focus  directly  on 
the  problem  rather  than  indirectly.  For 
example,  if  the  issue  is  the  adverse 
impacts  of  overflights  of  a  unit  of  the 
national  park  system,  then  the  agency 
action  will  address  those  overflights 
direct'v,  rather  than  seek  to  influence 
them  through  regulation  of  takeoffs  and 
landings  at  a  neajby  airport. 

Options  for  Evaluation 

The  FA-^  and  NTS  believe  that  each 
{;f  the  following  measures  may  have 
some  utility,  in  certain  circumstances, 
as  a  measure  to  mitigate  the  adverse 
effects  of  commercial  air  sightseeing 
tour  overfughts  of  units  of  the  national 
park  system.  Inasmuch  as  some  of  the 
measures  have  not  been  used  before, 
neither  the  FAA  nor  NPS  has  concluded 
that  such  actions  would  meet  the  legal 
and  pohcy  considerations  summarized 
above,  and  specific  comment  is 
requested  on  the  benefits,  costs,  and 
impacts  of  each.  ^ 

Voluntary  S4easures 

Voluntary,  non-regulatory  measures 

that  mitigate  noise  impacts  would 
impose  the  minimum  burden  on 
operators  and  can  be  effective.  An 
example  is  the  recommended  minimum 
altitude  of  2.000  feet  abo%e  ground  level 
described  m  FA-'l  Advisor>-  Circular  91- 
j6C.  which  is  honored  by  most  transient 
operators.  Another  option  would  be 
expansion  of  the  existing  Interagency 
Agreement  among  the  FAA,  the  NPS. 


the  Fish  and  VVildUfe  Service,  and  the 
Bureau  of  Land  Management.  Through 
that  agreement  the  proponents  agree  to 
assess  severe  situations  where  impact  of 
aircraft  operations  upon  human, 
cultural,  or  natural  resources  are 
sufficiently  serious  to  warrant 
consideration  of  site-specific  action  by 
the  FAA  to  minimize  or  eliminate  the 
causes  of  such  problems.  Expansion  of 
the  Interagency  Agreement  could 
provide  for  additional  non-regulatory 
actions  by  the  agencies  to  mitigate 
overflight  impacts.  The  agencies  seek 
comments  on  the  relative  merits  of 
voluntary  measures  generally,  and 
specific  suggestions  for  other  voluntary 
measures  not  currently  used  by  the  FAA 
or  NPS. 

Grand  Canyon  Model 

One  option  is  to  follow  a  model 
similar  to  that  in  use  at  Grand  Canyon, 
with  extensive  regulation  of  airspace, 
routes,  and  minimum  altitudes  as 
discussed  separately  below.  Such  an 
approach  may  not  adequately  consider 
the  fact  that  the  total  number  and 
frequency  of  flights,  and  the  steady 
growth  in  numbers  of  flights,  are  not 
currently  addressed  under  that 
regulatory  framework. 

Prohibition  of  Flights  During  Flight-Free 
Time  Periods 


A  prohibition  could  be  established  on 
use  of  some  or  all  of  the  airspace  above 
parks  at  certain  times;  e.g.,  1  hour  per 
day,  1  day  per  week,  or  2-4  weeks  per 
year.  The  "quiet  times"  would  be 
published  well  in  advance  both  for  air 
tour  operator  scheduling  and  for 
planning  by  park  visitors.  In  terms  of 
noise  mitigation,  non-flying  quiet 
periods  would  present  an  imusual 
approach  to  the  balance  between  air 
access  and  the  interest  in  restoring  some 
degree  of  the  natural  quiet  in  Grand 
Canyon  National  Park.  At  some  cost  in 
inconvenience  and  lost  business  for  air 
tour  operators  and  temporarily  reduced 
access  to  air  tours  for  their  passengers, 
the  park  would  enjoy  a  virtual  absence 
of  aircraft  noise  in  sensitive  areas  for 
specific  periods.  The  agencies 
specifically  request  comment  on  the 
potential  efficacy  of  these  approaches  in 
meeting  FAA  and  NTS  goals. 

Altitude  Restrictions 

SFAR  No  50-2  at  Grand  Canyon 
currently  specifies  a  minimum  altitude 
for  flight  over  the  different  areas  of  the 
park  as  high  as  14,500  feet  msl.  It  also 
specifies  minimum  altitudes  for 
operation  in  the  flight  corridors  between 
the  flight-free  zones.  Different  altitudes 
are  specified  for  transient  general 
aviation  operations  and  for  air  tour 


operators,  to  separate  high-frequency 
tour  Rights  from  one-time  transient 
flights.  Different  aUitudes  are  also 
specified  for  fixed-wing  aircraft  and 
helicopter  tour  flights,  for  safety  and 
efficiency  reasons.  The  tour  operation 
altitudes  are  at  canyon  rim  level  or 
above  (although  some  are  slightly  below 
the  minimum  altitude  requested  by  NPS 
as  "rim  level"  in  1987).  A  relatively 
high  minimum  altitude  in  a  particular 
area  limits  access  to  the  airspace  over 
that  area  by  many  general  aviation 
aircraft  because  of  performance 
limitations.  Generally,  noise  mitigation 
is  achieved  through  higher  minimum 
altitudes  because  the  greater  the  slant- 
range  distance  from  an  aircraft  to  a  point 
on  the  surface,  the  lower  the  sound  level 
on  the  surface  from  aircraft  noise. 
However,  this  mitigation  can  be  offset  or 
reversed  based  on  attenuation  factors 
such  as  hills,  heavily  wooded  areas,  and 
"soft  ground"  terrain. 

Flight  Free  Zones/Flight  Corridors 

SFAR  No.  50-2  at  Grand  Canyon  now 
describes  specific  "flight-free"  zones  to 
an  altitude  of  14,500  feet  msl  above  the 
park.  The  remaining  airspace  is  defined 
as  corridors  for  operations  over  the  park 
by  both  general  aviation  and 
commercial  air  tour  operators.  Impact 
mitigation  is  achieved  through 
specifying  corridors  for  flight  over  the 
park  that  assure  there  are  no  overflights 
of  large  areas  of  the  park  below  the 
current  minimum  altitude  of  14,500  feet 
msl.  The  current  corridors  and  flight- 
free  zones  could  be  amended  to  address 
concerns  about  effects  on  particular 
areas  of  the  park. 


Restrictions  on  h'oise  Through 
Allocation  of  Aircraft  Noise 
Equivalencies 

A  noise  budget  is  a  mechanism  for 
limiting  total  aircraft  noise  impact  on 
the  park  by  assigning  each  air  tour 
operator  an  individual  limit  on  noise 
impact.  This  would  allow  individual  air 
tour  operators  the  flexibihty  to  decide 
what  combination  of  equipment  and 
flight  frequency  they  will  use  to  attain 
the  target  noise  level.  The  noise  budget 
would  apply  only  to  air  tour  sightseeing 
operators  and  not  to  transient  general 
aviation  operations.  The  noise  budget 
concept  assumes  that  the  FAA  and  NPS 
could  determine  (1)  the  acceptable 
amount  of  aircraft  noise  exposure  on  the 
park  surface,  and  (2)  the  number  of 
aircraft  operations  under  various  mixes 
of  aircraft  types  that  could  operate 
within  the  total  noise  budget. 

While  complex  to  develop  and 
administer,  the  noise  budget  could 
achieve  noise  mitigation  through 
directly  addressing  the  issue  of  noise 
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impact  but  would  net  address  the 
impacts  other  than  noise.  Once  the 
"budget"  is  established  based  on  target 
noise  levels  in  various  areas  of  the  park, 
air  tour  operators  would  have 
substantial  flexibility  to  adjust  their 
business  operations  without  exceeding 
those  levels.  The  noise  budget  could  act 
as  a  practical  limit  on  the  amount  of 
aviation  activity,  but  would  not  impose 
limits  on  the  number  of  operations.  A 
noise  budget  would  also  represent  an 
incentive  for  operators  to  acquire 
relatively  quiet  aircraft  to  avoid  a 
penalty  on  the  number  of  operations 
that  could  be  conducted  within  each 
operator's  target  noise  level. 

Individual  allocations  under  a  noise 
budget  could  be  established  by 
designating  maximum  noise  levels  for 
each  operator.  This  could  be  done  by 
"grandfathering"  the  current  noise 
contribution  by  each  air  tour  operator, 
or  by  some  other  admmistrative  means. 

Incentives  To  Encourage  Use  of  Quiet 

Aircraft 

Air  tour  operators  could  be 
encouraged  to  use  relatively  quiet 
aircraft  on  park  overflights.  For 
example,  a  flight  corridor  with  a  good 
scenic  view  of  the  canyon  could  be 
hmited  to  aircraft  meeting  certain  noise 
emission  standards.  An  air  tour  operator 
could  find  it  advantageous  to  convert  its 
entire  fleet  to  such  quiet  aircraft  to 
incorporate  that  corridor  in  its  tours. 
While  there  is  no  Federal  requirement 
for  aircraft  to  be  manufactured  to 
produce  less  noise  than  Stage  3 
standards,  some  aircraft  appropriate  for 
air  tour  operations  are  quieter  than 
Stage  3.  Increased  use  of  such  aircraft  in 
air  tours  would  achieve  noise  mitigation 
through  reducing  noise  levels  on  the 
surface  of  the  park,  although  this  option 
does  not  address  issues  other  than 
noise. 

Questions 

The  NTS  and  FAA  also  solicit 
comments  on  several  questions  related 
to  air  tour  sightseeing  operations  in  and 
adjacent  to  units  of  the  national  park 
system. 

Policy 

1.  Should  commercial  sightseeing 
nights  be  prohibited  over  certain 
national  parks?  If  so,  what  criteria 
should  be  used  in  determining  which 
parks  should  not  have  such  tours? 


2.  Should  action  pertaining  to  aircraft 
overflights  in  national  parks  be 
considered  only  for  air  tour/sightseeing 
operations?  What  circumstances  would 
include  other  categories  of  overflights? 

3.  What  factors  should  be  considered 
by  NPS  and  FA.^  in  evaluating 
recommendations  for  addressing  aircraft 
overflight  issues? 

Technical 

1.  Is  the  use  of  quiet  technology 
aircraft  a  viable  alternative  for  reducing 
noise  from  commercial  air  tour/ 
sightseeing  operations  in  national 
parks? 

2.  Should  all  commercial  air  tour/ 
sightseeing  operations  be  conducted 
under  air  carrier  rules  of  FAR  part  135 
and/or  121? 

3.  Should  air  carrier  operators  be 
required  to  have  special  operations 
specifications  for  conducting 
sightseeing  flights? 

4.  Should  there  be  special  airspace 
rules  for  identified  units  of  the  national 
park  system? 

5.  Should  the  measures  developed  for 
Grand  Canyon  and  Hawaii  become 
models  for  more  general  use  at  parks 
with  actual  or  potential  overfli^t 
impacts? 


Request  for  Comments 

The  FAA  and  NPS  solicit  comments 
and  information  from  all  segments  of 
the  public  interested  in  aviation  and 
national  parks  and  their  relationship. 
The  primary  focus  of  this  advance 
notice  is  commercial  air  sightseeing 
tours,  rather  than  military  or  general 
aviation  operations.  It  is  anticipated  that 
any  regulations  eventually  developed 
would  be  general  in  nature  and 
applicable  to  the  entire  national  park 
system.  It  is  not  the  intent  of  the  NPS 
or  FAA  to  develop  regulations  specific 
to  any  one  park  at  this  time.  However, 
examples  of  aviation  activities  observed 
in  one  park  may  be  used  to  support  an 
opinion  on  overall  aviation  management 
issues. 

All  comments  received  by  FAA  and 
NPS  at  the  addresses  and  by  the  dates 
listed  above  will  be  reviewed  and 
utilized  in  any  development  of 
proposed  regulations.  Comments 
received  pursuant  to  this  Advance 
Notice  of  Proposed  Rulemaking  will  be 
analyzed  and  discussed  in  the  preamble 
to  the  Proposed  Rule.  Any  proposed 


rulemaking  will  also  be  made  available 
for  public  review  and  comment. 

Regulatory  Process  Matters 

Economic  Impact 

The  FAA  and  NPS  are  unable  to 
determine  at  this  point  the  likely  costs 
of  imposing  regulations  affecting 
overflights  of  national  parks  or  the 
annual  effect  on  the  economy. 
Following  a  review  of  the  comments 
submitted  to  this  ANPRM,  the  FAA  and 
NTS  will  determine  what  regulatory 
requirements  will  be  proposed,  if  any, 
and  will  review  the  potential  costs  and 
benefits,  as  required  by  Executive  Order 
12866. 

Significance 

This  anticipated  rulemaking  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866.  The 
FAA  has  determined  that  the  ANPRM  is 
not  significant  under  the  Regulatory 
Pohcies  and  Procedures  of  the 
Department  of  Transportation  (44  FR 
11034.  February  2,  1979). 

Other  Regulatory  Matters 

At  this  preliminary  stage  it  is  not  yet 
possible  to  determine  whether  there  will 
be  a  significant  economic  impact  on  a 
number  of  small  entities  or  what  the 
paperwork  burden  might  be.  These 
regulatory  matters  will  be  addressed  at 
the  time  of  publication  of  any  NPRM  on 
this  subject. 

List  of  Subjects 

36  CFE  Parts  J  through  7 

Grand  Canyon  National  Park, 
Haleakala  National  Park,  Hawaii 
Volcanoes  National  Park. 

14  CFR  Parts  91  and  135 

Aircraft,  Airmen,  Airports.  Air  taxis. 
Air  traffic  control.  Aviation  safety, 
Noise  control. 

Is.sued  in  Washington,  DC  on  March  11, 
1994. 

Barry  L.  Valentine, 

Assistant  Administrator  for  Policy.  Planning, 

&  International  Aviation. 

George  T.  Frainplon,  Jr., 

Assistant  Sfcretary  of  Interior.  Fish  and 
Wildlife  and  Parks. 
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Part  V 

Securities  and 

Exchange 

Commission 

17  CFR  Parts  211,  231,  and  241 
Municipal  Securities  Issuers  and  Others; 
Statement  of  the  Commission  Regarding 
Disclosure  Obligations;  Final  Rule 
17  CFR  Part  240 

Municipal  Securities  Disclosure  and 
Confirmation  of  Transactions;  Proposed 
Rules 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  211,  231.  and  241 

[Release  No.  33-7049;  34-33741;  FR-42: 
FILE  NO.  S7-4-94] 

Statement  of  ttie  Commission 
Regarding  Disclosure  Obligations  of 
Municipal  Securities  Issuers  and 
Others 

agency:  Securities  and  Exchange 

C   >:r.:r.ission. 

ACTION:  Interpretation;  Solicitation  of 

comments. 


summary:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
publishing  its  views  with  respect  to  the 
disclosure  obUgations  of  participants  in 
the  municipal  securities  markets  under 
the  antifraud  provisions  of  the  federal 
securities  laws,  both  in  connection  with 
primary  offerings  and  on  a  continuing 
basis  w  ;th  respect  to  the  secondary- 
market  This  interpretive  guidance  is 
intended  to  assist  municipal  securities 
issuers,  brokers,  dealers  and  municipal 
securities  dealers  in  meeting  their 
obligations  under  the  antifraud 
provisions  The  Commission  is  seeking 
comment  on  issues  discussed  in  this 
release  and  possible  future  agency 
action. 

DATES:  This  Interpretation  is  effective 
March  9.  1994. 

Comments  should  be  received  on  or 
before  July  15,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary-,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.,  Stop 
6-9,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-4-94. 
All  comments  received  w-ill  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  N\V..  Washington.  DC 
20549 

FOR  FURTHER  INFORMATION  CONTACT:  Arm 
D  Wallace  ((202)  272-7282),  Amy 
Meltzer  Starr  ((202)  272-3654),  Vincent 
W.  Mathis  ((202)  272-3968),  Division  of 
Corporation  Finance;  Janet  W.  Russell- 
Hunter  (w-ith  respect  to  Sections  III.C.6. 
and  V.)  ((202)  504-2418).  Division  of 
Market  Regulation,  U.S.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N\V.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  In  a 
companion  release,  the  Commission  is 
proposing  rule  amendments  that 
prohibit  a  broker,  dealer  or  municipal 
securities  dealer  from  underwriting  a 
municipal  issue  unless  the  issuer  agrees 
to  disseminate  information  to  the 
secondary  market  and  from 


recommending  the  purchase  of  a 
municipal  security  without  reviewing 
such  information. 

I.  Executive  Summary 

The  recent  high  volume  of  municipal 
securities  offerings,  as  well  as  the 
growing  ownership  of  municipal 
securities  by  individual  investors,  has 
highlighted  the  need  for  improved 
disclosure  practices  in  the  municipal 
securities  market,  particularly  in  the 
secondary  market.  To  encourage  and 
expedite  the  ongoing  efforts  by  market 
participants  to  improve  disclosure 
practices,  and  to  assist  market 
participants  in  meeting  their  obligations 
under  the  antifraud  provisions,  the 
Commission  is  pubUshing  its  views 
with  respect  to  disclosures  under  the 
federal  securities  laws  in  the  municipal 
market. 

This  interpretive  release  addresses  the 
following: 

(1)  With  respect  to  primary  offering 
disclosure,  despite  the  significant 
improvement  in  disclosure  practices  in 
recent  years  as  a  result  of  voluntary 
initiatives,  increased  attention  needs  to 
be  directed  at 

•  Disclosure  of  potential  conflicts  of 
interest  and  material  financial  relationships 
among  issuers,  advisers  and  underwriters, 
including  those  arising  from  political 
contributions; 

•  Disclosure  regarding  the  terms  and  risks 
of  securities  being  offered; 

•  Disclosure  of  the  issuer's  or  obligor's 
financial  condition,  results  of  operations,  and 
cash  flows.  This  information  should  include 
audited  financial  statements  (or  disclosure 
that  the  financial  statements  were  not  subject 
to  audit)  and  an  explanation  of  the 
accounting  principles  followed  in  the 
preparation  of  the  financial  statements, 
unless  the  statements  were  prepared  in 
accordance  with  generally  accepted 
accounting  principles  ("GAAP")  or 
accompanied  by  a  quantified  explanation  of 
any  deviation  from  GAAP; 

•  Disclosure  of  the  issuer's  plans  regarding 
the  provision  of  information  to  the  secondary 
market;  and 

•  Timely  delivery  of  preliminary  official 
statements  to  underwriters  and  potential 
investors. 

(2)  The  Commission  is  renewing  its 
recommendation  for  legislation  to  repeal  the 
exemption  for  corporate  obligations 
underlying  certain  conduit  securities  from 
the  registration  and  reporting  requirements  of 
the  federal  securities  laws. 

(3)  Particularly  because  of  their  public 
nature,  issuers  in  the  municipal  market 
routinely  make  public  statements  and  issue 
reports  that  can  affect  the  market  for  their 
securities;  without  a  mechanism  for 
providing  ongoing  disclosures  to  investors, 
these  disclosures  may  cause  the  issuer  to 
violate  the  antifraud  provisions. 

Basic  mechanisms  to  address  potential 
antifraud  liability  include: 


•  Publication  of  financial  information, 
including  audited  financial  statements  and 
other  financial  and  operating  information,  on 
at  least  an  annual  basis; 

•  Timely  reporting  of  material  events 
reflecting  upon  the  creditworthiness  ol  the 
issuer  or  the  obligor  and  the  terms  of  its 
securities,  including  material  defaults,  draws 
on  reser\'es,  adverse  rating  changes  and 
receipt  of  an  adverse  tax  opinion;  and 

•  Submission  of  such  information  to  an 
information  repository. 

(4)  Underwriters  and  municipal  securities 
dealers  are  key  players  in  maintaining  the 
quality  of  disclosure  in  the  municipal 
securities  markets.  The  underwTiter  has  a 
duty  to  review  the  issuer's  disclosure 
documents  before  offering,  selling  or  bidding 
for  the  securities  and  to  have  a  reasonable 
basis  for  its  belief  as  to  the  accuracy  and 
completeness  of  the  representations  in  the 
documents.  Municipal  dealers  must  have  a 
reasonable  basis  for  recommending  the 
purchase  of  securities. 

In  a  companion  release,'  the  Commission 
is  proposing  for  comment  two  related  rule 
amendments,  the  first  proposing  to  prohibit 
a  broker,  dealer  or  municipal  securities 
dealer  from  underv\riting  a  municipal  issue 
unless  the  issuer  makes  a  commitment  to 
provide  annual  and  event-related  secondary 
market  information  to  a  designated 
repository;  and  the  second  proposing  to 
prohibit  a  broker,  dealer,  or  municipal 
securities  dealer  from  recommending 
purchases  of  such  issues  in  the  secondary 
market  if  it  does  not  review  such 
information. 

II.  Introduction 

A.  The  Municipal  Securities  Market 

As  detailed  in  the  recent  Staff  Report 
on  the  Municipal  Seciuities  Market,  the 
market  for  municipal  securities  is 
characterized  by  great  diversity  and 
high  volume.  Issuers,  estimated  to 
number  approximately  50.000.  include 
state  governments,  cities,  towns, 
counties,  and  special  subdivisions,  such 
as  special  purpose  districts  and  public 
authorities.  It  is  estimated  that  there 
currently  are  1.3  million  municipal 
issues  outstanding,  representing 
approximately  $1^2  trillion  in 
securities. 2  In  1993.  a  record  level  of 
over  $335  biUion  in  mimicipal 
securities  was  sold,  representing  over 
17,000  issues.  This  record  financing  was 
heavily  influenced  by  refundings. 
Nevertheless,  the  level  of  long  term  new- 
money  financings,  representing  49%  of 
financings  for  the  year,  reflected 
continued  growth.  In  1993.  there  were 
S142  billion  of  new  money  long  term 


'  Exchange  Ad  Release  No.  33742  (March  9.  1994) 
("Companion  Release"). 

'See  Division  of  Market  Regulation,  Securities 
and  Exchange  Commission.  Staff  Pf  port  on  the 
Municipal  Snunties  Market  ('Slaff  Report")  (Sept. 
1993)  at  1. 
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f:r.ar;cings,  compared  to  581  billion  in 
1938,  a  75%  increase.' 

In  recent  years,  the  forms  of  securities 
used  to  meet  the  financing  needs  of 
these  issuers  have  become  increasingly 
diverse  and  complex.  For  example, 
conduit  bonds,  certificates  of 
participation,  and  a  variety  of  derivative 
products  have  joined  traditional  general 
obligation  and  revenue  bonds  as 
prevalent  forms  of  municipal  financing.^ 

Ln  addition,  there  has  been  a  change 
in  the  investor  profile  in  the  municipal 
securities  market.  By  1992,  individual 
investors,  including  those  holding 
through  mutual  funds,  held  75%  of  the 
municipal  debt  outstanding,  compared 
to  44%  in  1933.5 

Along  with  the  changing  investor 
profile,  there  has  been  a  change  in 
investor  strategy.  Traditionally, 
n-.anicipal  bondholders  have  been  buy 
and  hold  investors;  however,  this 
strategy  has  changed  significantly  v^ith 
the  growth  and  development  of 
municipal  bond  funds.  Many  of  these 
funds  actively  trade  their  portfolio 
securities  to  take  advantage  of  market 
conditions  or  to  meet  redemption  needs. 

B.  SEC  Oversight  of  the  Municipal 
Spcuritjes  Market 

As  the  agency  charged  with 
administering  the  federal  seciu-ities  laws 
and  overseeing  this  nation's  securities 
markets,  the  Commission  has  an 
obligation  to  protect  investors  in  the 
municipal  markets  from  fraud, 
including  misleading  disclosures.  As 
the  New  York  City  report  stated  nearly 
two  decades  ago: 

By  virtue  of  the  large  dollar  volume  of 
mur.icipal  securities  issued  and  outstanding 
each  year,  such  securities  ere  a  major  factor 
in  the  Nation'?  e^oromy  ard  the  national 
securities  markets.  In  light  of  the  national 
scope  of  the  municipal  securities  markets, 
there  is  an  overriding  federal  interest  in 
assuriag  that  there  is  adequate  disclosure  of 
all  material  information  by  issuers  of 
nunicipal  secxirilies. 

Alt.iough  municipalities  have  certain 
uniq-if  atributes  by  virtue  of  their  political 
natiire.  ipsofor  as  they  are  issuers  of 
securities,  they  are  subj€>ct  to  the  pro8cript)on 
against  false  and  misleading  disclosures.^ 

The  burgeoning  volume  and 
complexity  of  municipal  securities 
ofTerings,  as  well  as  the  retail  nature  of 
the  m.arket,  heighten  the  need  for  market 
participants  to  seek  to  prevent  fraud 
through  the  timely  provision  of  material 


information  concerning  municipal 
issuers  and  securities. 

While  Congress  exempted  ofTerings  of 
municipal  securities  from  the 
registration  requirements  and  civil 
hability  provisions  of  the  SecTirities  Act 
of  1933,^  and  a  mandated  S5stem  of 
periodic  reporting  under  the  Securities 
Exchange  Act  of  1934.*  it  did  not 
exempt  transactions  m  murJcipal 
securities  from  the  coverage  of  the 
antifraud  provisions  of  section  17(a)  of 
the  Sec\irities  Act,9  section  lOfb)  of  the 
Exchange  Act,  and  Rule  lOb-5 
promulgated  thereunder. 'o  These 
antifraud  provisions  prohibit  any 
person,  including  municipal  issuers  and 
brokers,  dealers  and  munidpel 
securities  dealers,  from  making  a  false 
or  misleading  statement  of  material  fact, 
or  omitting  any  material  facts  necessary 
to  make  statements  made  by  that  person 
not  misleading,  in  connection  with  the 
ofTer,  purchase  or  sale  of  any  security. 
In  addition,  brokers,  dealers  end 
mt^nicipal  sec-urities  dealers  are  subject 
to  n^gulations  adopted  bv  the 
Conunission,  including  those 
regulatjons  adopted  to  define  and 
prevent  fraud, ' '  Municipal  securities 
dealers  are  also  subject  to  rules 
promulgated  by  the  Municipwl 
Securities  Rulemaking  Board 
(••MSRB').'2 

C.  Disclosure  Practices  and  Calls  for 
Enhanced  Disclosure 

In  the  absence  of  a  statutory  scheme 
for  municipal  securities  registration  and 
reporting,  disclosure  by  municipal 
issuers  has  been  governed  by  the 
demands  of  market  participants  and 
antifraud  strictures.  Spurred  by  the  New 
York  City  fiscal  crisis  in  1975  and  the 
Washington  Public  Power  Supply 
System  defaults,''  participants  in  the 
municipal  securities  market  have 
developed  extensive  guidance  to 
improve  the  level  and  quality  of 
disclosure  in  primary  ofTerings  of 
municipal  securities,  and  to  a  more 


•  "A  Decade  o(  Municipal  FlnancB."  T.hf  Bond 
Buyer  (Jan.  &,  19*4)  at  24. 

'SuH  Report  at  1-2. 

'  Thf  Biyryi  Su>~r  1993  Yearbook  ("Bontl  Buyer 
)903  Yearbook' j  al  61-63. 

'■St  off  Report  on  Transactions  in  Securities  of  the 
City  of  New  York  CNY  City  Report")  (Aug.  1977) 
Chapter  CI.  a!  1-2. 


'See  section  3|a)(2)  of  the  Secj-ilies  At-t  (15 
U-S.C  77cla)[2)i 

«Se*  section  3|d)(29)  of  the  Exchange  Act  (15 
II.&C  7Sc<a)<29)). 

•15U.S.C77q(8). 

•0  15  U.S.C.  76)(by.  17CFH  240  lOb-5. 

"Sections  15(c)  (1) and  (2) of  iha  Exch<inge  Act 
(15U.S.C78o(c)(])and(2)). 

I'  See  MSRB  Maiwal  (CCH). 

"See  Secu.-ities  and  Exchan^  Comniiuion, 
Report  of  the  Secunties  and  Exchange  Commission 
on  Reguhlion  of  Municipol  Secuntfes  (19Sa); 
Securities  and  Excliange  ComraiM>on.  Staff  flnport 
on  the  Investigation  in  the  Matter  of  Trani:octions 
in  the  Washington  Public  Power  Supply  System 
Securities  (19Sa);  Securiues  Ad  Release  Na  6021, 
Final  Report  in  the  Matter  of  TransactKins  in  the 
Securities  of  the  City  of  Sew  York  (Fob  5.  1979): 
NY  Citv  Report. 


limited  extent,  continuing  disclosure  in 
the  secondary  market. 

In  1989,  the  Commission  adopted 
Rule  15c2-12  under  the  Exchange  Act  '•• 
to  enhance  the  quality  and  timeliness  of 
disclosure  to  investors  in  municipal 
securities.'*  The  rule  requires  that 
underwriters  (both  b?nk  and  non-bank) 
of  primary  offerings  of  municipal 
securities  with  an  aggregate  principal 
amount  of  $1 .000  000  or  more  obtain 
and  distribute  to  their  customers  the 
issuers'  official  statements  for  the 
ofTerings.  This  mechanism  provides 
undenvriters  an  opportunity  to  review 
the  issuer's  disclosure  documents  before 
commencing  sales  to  investors.'* 

There  is  a  consensus  that,  over  the 
last  two  decades,  these  market  and 
regulatory  efforts  have  improved 
significantly  the  quality  of  primary 
offering  disclosure  in  the  municipal 
secuirities  markets.'''  Nonetheless,  there 
continue  to  be  concerns  with  the 
adequacy  of  municipal  offering 
disclosure,  particularly  with  respect  to 
offerings  of  non-general  obligation 
bonds  and  smdller  issues.  '^ 

Secondary  market  disclosure  practices 
present  greater  concerns.  Recent  highly 
publicized  defaults  '9  and  refuridings.^o 


"17  CFR  24ai5c2-12:  s«e  Municipal  Securities 
Disclosure.  Jiecuntie*  Exchange  Act  ReteaM  No. 
26100  (Sept.  28.  1988).  53  PR  37778  rProposing 
Release");  Municipal  Securitie*  Di»c)o«ur«. 
Secutitief  Exchange  Act  ReiesM  No.  26985  (July  10. 
19891  54  FR  28799  ("Adopting  RelMse"). 

'•  Proposing  Releesa.  53  FR  al  3777»-37782;  Stiff 
Report  al  25. 

'•Adopting  Release.  54  FR  at  28300. 

"National  Feoeralion  of  Municipal  Anaiyjts, 
Membership  Survey  Results  Fall  199S  Disciofure 
Survey  ("NFMA  Sur«y"),  Public  Securities 
Aasociattoo,  Municipal  Securities  Du>ciosure  Ta&k 
Forc«,  Report  Initial  Analysis  of  Current  Disclosure 
Practices  m  the  Miuucipal  Securittet  Markei  (Jtne 
1968)  ("PSA  Survey")  (content  and  compieteness  of 
prinuiry  disclosure  document*  ai>d  sufBoency  of 
Rnanoal  information  rated  satisfactory  to  exceilent 
by  94%  dad  931b  of  fimu  responding,  respectively) 

'"  See  Lettnr  to  Chairman  L/evitt  from  Charles 
Mires,  AJistale  Insurance  Company  (Nov.  4.  1993. 
as  updated  Ian.  19.  1994)  ("Allstate  letter") 
(piimary  maikst  disclosure  by  conduits  found 
inadeouate  in  43  8%  of  rskKl  isMtes  reviewed); 
NFMA  Survey  focal  liousing.  special  c'istrtct, 
boepitals.  long  term  heai'hcare  end  ind'..'"trial 
development  issues  were  found  to  provide  the  least 
diiclosjreh  PSA  Survey  (small  issue  indjstrial 
development  bonds  received  a  icw  refir.g;  issues  of 
SlO  million  or  iesa  ."eteived  a  low  rating). 

■* Examples  include  the  defaults  engendered  by 
the  failures  of  Mutua!  Benefit  Life,  Lvrutive  Life 
and  Tucson  Electric  Power,  and  the  b6r.krjptcies 
arising  out  of  the  Colorado  Special  District*.  See, 
eg,  Hinden,  "Mut  j^t  Benefit  Life's  Coliapiie  Shows 
Fragility  of  Bond  Guarantees,"  The  Washington 
Post  [Jul.  22.  1991)  at  F  27;  L*vin»on.  "No  Coverage 
Against  Junk."  Ne*,T»vek  (Apr  22,  199tJ  at  46: 
Stamas,  "Rep.  Oingell  Asks  SEC  to  Investigate 
Defaults  by  Special  AAsessment  Districts  in 
Colorado."  The  Bond  Buyer  [)an.  25.  1991)  at  1. 

"See  Gasperino,  "Balancing  Budgets  Through 
Lease  Deals  May  Pose  Credit  Risks.  Rating  Agency 
Warns,  "  The  Bci.d  Buyer  (JarL  25.  1993)  al  I; 

f>intinuM<1 
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as  well  as  the  tremendous  level  of 
issuances  during  the  past  two  years, 
have  heightened  interest  in  municipal 
secondary  market  disclosure.  ^'  The  PSA 
has  testified  that  today  "secondary 
market  information  is  difficult  to  come 
by  even  for  professional  municipal 
credit  analysts,  to  say  nothing  of  retail 
investors."--  Substantial  issuer 
information,  in  the  form  of  official 
statements,  state-required  reports,  and 
other  public  documents,  is  available 
from  the  approximately  20%  of 
municipal  issuers  that  come  to  market 
frequently,  accounting  for  80%  of  the 
dollar  volume  of  municipal  securities 
issued  -"  However,  the  remaining 


Hermd.T.  "Municipal-Bond  Holders:  Watch  Out  for 
Call'  Shoci."  The  Wail  Strf^t  loumal  (Aug.  29. 
1992)  at  Cl;  Hume.  "Dealer  Threatens  Suit  Over 
Proposed  Call  for  Escrowed  Bonds,"  The  Bond 
fluvprlNov.  8.  19931  at  4.  Hume,  "Issuer  in 
Louisiana  May  Run  Afoul  of  Law  if  Escrowed 
Bonds  Are  Called  Next  Month."  The  Bond  Buyer 
(,\pr.  22,  1993)  at  1:  Hume.  "Rise  in  Re-Refundings 
of  Eicrowed  Bonds  Litely  to  Gain  Attention  at 
Treasury,  SEC,"  The  Bond  BuyvriMay  12.  1992) 
at  1. 

i'  See  generally.  Testimony  of  Jeffrey  S.  Green. 
General  Counsel.  Port  Authority  of  New  York  and 
New  Jersey  on  behalf  of  Government  Finance 
Officers  Association,  before  the  Subconunittee  on 
Telecommunications  and  Finance,  House 
Committee  on  Energy  and  Commerce.  Oct.  7.  1993 
(GFOA  Testimony")  at  7-9;  Remarks  by  C.  Richard 
Lehmann.  PT«sident.  Bond  Investors  Association 
Before  the  US.  House  of  Representatives 
Subcommittee  on  Telecommunications  and  Finance 
Concerning  the  Municipal  Securities  Market,  Oct.  7. 
1993  ('Lehmann  Testimony")  at  4-5;  Testimony  of 
.Andrew  R.  Kantzinger.  PresidentElect,  National 
Association  of  Bond  Lawyers.  Before  the 
Subcommittee  on  Telecommunications  and 
Finance.  House  Committee  on  Energy  and 
Commerce.  Oct.  7.  1993  ("N,\BL  Tes'timony")  at  8- 
23;  Testimony  of  Harvey  Eckert,  Chairman  of  the 
Blue  Ribbon  Committee  on  Secondary  Market 
Disclosure  on  Behalf  of  the  National  Association  of 
Slate  Auditors.  Comptrollers  and  Treasurers  Before 
the  Subcommittee  on  Telecommunications  and 
Finance,  House  Comjnittee  on  Energy  and 
Commerce.  Oct.  7,  1993  ("NASACT  testimony")  at 
3-6;  Testimony  Relating  to  the  Municipal  Securities 
Market  given  by  the  National  Federation  of 
Municipal  Analysts.  Katherine  Bateman. 
Chairperson,  to  the  Subcommittee  on 
Telecommunications  and  Finance.  Oct.  7, 1993 
CNFMA  Testimony")  at  1-7;  Statement  of  Gerald 
McBride.  Chairman,  Municipal  Securities  Division. 
Public  Securities  .Association,  Before  the  House 
Corrjnittee  on  Energy  and  Commerce, 
Telecommunications  and  Finance  Subcommittee. 
Oct.  7.  1993  ("PSA  Testimony")  at  5-7;  NASACT, 
State  and  Local  Ccwmment  Securities  Markets  and 
Secondary  Market  Disclosure  (Oct.  1993)  at  5; 
Stamas.  "Issuers'  Intentions  on  Secondary  Market 
Disclosure  are  Startmg  to  .Appear  in  Official 
Statements."  The  Bond  Buyer  (Dec.  14,  1992)  at  1; 
Standa.-d  ft  Poor's,  "In  Support  of  Secondary 
Market  Disclosure,"  CreditWeek  Municipal  (Mar 
16,  19921. 

"  PSA  Testimony  at  5.  See  also  Lehmann 
Testimony  at  4;  NASACT  Testimony  at  3;  Names, 
■  Investors'  Serv  ice  Steps  in  to  Fill  Void  in  Hospital 
Data  Disclosure."  Modem  Healthcare  (Feb.  3,  1992) 
at  46;  Quint.  "Credit  Markets;  Aiming  for  More  Data 
At)Out  Municipal  Bonds."  The  Sew  York  Times 
(June  28.  1993)  at  D5;  Schifrin,  "Hello,  Sucker," 
forties  (Feb  1,  1993)  at  40. 

-"  NAS,\CT,  Beporl  of  the  Blue  Ribbon  Committee 
on  Secondary  Market  Dtsclosurr^ — Improving 


issuers,  representing  20%  in  dollar 
volume  but  80%  in  number,  which 
come  to  the  market  much  less 
frequently,  provide  substantially  less 
continuing  information.  Many  of  these 
issues  are  health  care  issues,  housing 
issues,  industrial  development  bonds, 
and  other  conduit  financings,  -'• 
financing  sectors  which  have  had  the 
greatest  incidence  of  defaults,  both 
monetary  and  technical.  -^  In  addition, 
information  often  is  unavailable  for 
smaller  issues  of  securities  of  general 
purpose  units  of  government  and  the 
securities  of  special  purpose  districts 
and  authorities.  ^6 

In  response  to  a  request  by 
Commission  Chairman  Arthur  Levitt  for 
a  recommended  "market-participant 
sponsored  solution"  to  the  disclosure 
issues  in  the  municipal  securities 
market,  on  December  20, 1993. 12 
groups  and  associations  representing  a 
broad  range  of  market  participants 
submitted  to  the  Commission  a  Joint 
Statement  on  Improvements  in 
Municipal  Securities  Market  Disclosure 
(the  "Joint  Statement"). ^'^  The  Joint 
Statement  sets  forth  "a  framework  for 
improving  the  availability  of 
information  in  the  marketplace"  that 
calls  for  both  continued  market 
initiatives  to  improve  issuer  disclosure 
and  "support  from  the  SEC  and  the 
Municipal  Securities  Rulemaking  Board 
(MSRB)."28  Among  other  things,  its 
participants  recommend  the  adoption  of 
a  rule  or  interpretive  guidance 
restricting  underwriting  of  municipal 
issues  unless  continuing  information 
covenants  are  provided  by  the  issuer. 


Secondary  Market  Disclosure  (Aug.  1993) 
("NASACT  Blue  Ribbon  Committee  Report")  at  1- 
2. 

^••See  id.  at  1.  See  also  Allstate  Letter. 

^See  Bond  Buyer  1993  Yearbook  at  3-5; 
Municipal  Bond  Defaults— The  1980's.  a  Decade  in 
Review  {).].  Kenny  Co.,  Inc.  1993)("Kenny  Default 
Report");  Public  Securities  Association,  An 
Examination  of  Non-Rated  Municipal  Defaults 
1986-1991  Uan.  8,  1993)("PSA  Default  Report"); 
Staff  Report,  Appendix  B. 

:«See  NAS.ACT  Blue  Ribbon  Committee  Report  at 
1-2. 

"Joint  Statement  on  Improvements  in  Municipal 
Securities  Market  Disclosure  ("Joint  Statement") 
(Dec.  20,  1993)  at  1.  The  Joint  Statement  was 
submitted  by  the  American  Bankers  Association's 
Corporate  Trust  Committee,  American  Public  Power 
Association,  Association  of  Local  Housing  Finance 
Agencies,  Council  of  Infrastructure  Financing 
Authorities,  Government  Finance  Officers 
Association,  National  Association  of  Bond  Lawyers. 
National  Association  of  Counties,  National 
Association  of  State  Auditors,  Comptrollers  and 
Treasurers,  National  Association  of  State 
Treasurers,  National  Council  of  State  Housing 
Agencies,  National  Federation  of  Municipal 
Analysts,  and  Public  Securities  Association. 

»ld. 


HI.  Primary  Offering  Disclosure 

A.  Application  of  the  Antifraud 
Provisions 

The  antifraud  provisions  of  the 
federal  securities  laws  prohibit 
fraudulent  or  deceptive  practices  in  the 
offer  and  sale  of  municipal  securities.^' 
Disclosure  documents  used  by 
municipal  issuers,  such  as  official 
statements,  are  subject  to  the 
prohibition  against  false  or  misleading 
statements  of  material  facts,  including 
the  omission  of  material  facts  necessary 
to  make  the-iAatements  made,  in  light  of 
the  circumst^ces  in  which  they  are 
made,  not  misleading.  The  adequacy  of 
the  disclosure  provided  in  municipal 
security  offering  materials  is  tested 
against  an  objective  standard:  an 
omitted  fact  is  material  if  there  is  a 
substantial  likelihood  that,  under  all  the 
circumstances,  the  omitted  fact  would 
have  assumed  actual  significance  in  the 
deliberations  of  the  reasonable 
[investor].  Put  another  way,  there  must 
be  a  substantial  likelihood  that  the 
disclosure  of  the  omitted  fact  would 
have  been  viewed  by  the  reasonable 
investor  as  having  significantly  altered 
the  "total  mix"  of  information  made 
available. 'o 

B.  Voluntary  Guidelines 

In  the  primary  offering  of  municipal 
securities,  the  extensive  voluntary' 
guidelines  issued  by  the  Government 
Finance  Officers  Association  ("GFOA") 
have  received  widespread  acceptance 
and,  among  a  number  of  larger  issuers, 
have  been  viewed  as  "in  essence 
obligatory  rules."  'i  Other  groups, 
including  the  National  Federation  of 
Municipal  Analysts  ("NFMA"),  have 
published  voluntar}'  disclosure 
guidelines  covering  industry  specific 
sectors,  including  among  others, 
housing,  student  loans,  transportation 
and  health  care.^-  In  connection  with 
the  offering  of  municipal  securities,  the- 
GFOA  Guidelines  call  for:  ^-' 


^See  In  re  M'oshingfon  Public  PovtTr  Supply 
System  Secunties  Litigation,  623  F.  Supp.  1466, 
1478  (W.D.  Wash.  19851.  See  also  Brown  v.  City  of 
Covington.  805  F.2d  1266.  1270  (6th  Cir.  1986). 

^TSC  Industries.  Inc.  v.  Northway.  Inc..  426  U.S. 
438,449(1976). 

'I  Letter  from  Harlan  E.  Boyles,  Treasurer  of  North 
Carolina  to  SEC  Chairman  Levitt,  dated  December 
7,  1993.  See  Government  Finance  Officers 
Association,  Disclosure  Guidelines  for  State  and 
Local  Government  Securities  (Jan.  1991)  ("GFOA 
Guidelines"). 

"See  NFM.A,  Disclosure  Handbook  for  Municipal 
Securities  1992  Update  Itiow  1992)  ("NFMA 
Handbook").  See  also  Government  .Accounting 
Standards  Board.  Codification  of  Government 
Accounting  and  Financial  Reporting  Standards  (2d 
ed.  1987);  PSA,  Recommendations  for  a  Consistent 
Presentation  of  Basic  Bond  Provisions  in  Official 
Statements  (Dec.  1989). 

"GFOA  Guidelines  at  xv-xix  (summary). 
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•  An  introduction  to  serve  as  the  guide  to 
the  official  statement; 

•  A  description  of  the  securities  being 
offered,  including  complete  information 
regarding  the  purposes  of  the  offering,  the 
plan  of  financing,  the  security  and  sources  of 
repayment,  and  the  priority  of  the  securities, 
as  well  as  structural  characteristics,  such  as 
call  provisions,  tender  options,  original  issue 
or  deep  discount,  variable  rates,  and  lease 
purchase  agreements: 

•  Information  regarding  the  nature  and 
extent  of  any  credit  enhancement  and 
financial  and  business  information  about  the 
issuer  of  the  enhancement; 

•  A  description  of  the  government  issuer 
or  enterprise,  including  information  about 
the  issuer's  range  or  level  of  service,  capacity 
and  demographic  factors  and,  in  the  case  of 
revenue  supported  offerings,  information  on 
the  enterprise's  organization,  management, 
revenue  structure,  results  of  operations  and 
operating  plan; 

•  With  respect  to  obligations  of  private 
profit  making  and  nonprofit  conduit  issuers, 
information  regarding  the  business  or  other 
activity,  including  the  enterprise's  form  of 
organization  and  management,  rate-making 
or  pricing  policies,  and  historical  operations 
and  plan  of  operation; 

•  A  description  of  the  issuer's  outstanding 
debt,  including  the  authority  to  incur  debt, 
limitations  on  debt,  and  the  prospective  debt 
burden  and  rate  of  its  retirement; 

•  A  description  of  the  basic 
documentation,  such  as  indentures,  trust 
agreements  and  resolutions  authorizing  the 
issuance  and  establishing  the  rights  of  the 
parties; 

•  Financial  information,  including 
summary  information  regarding  the  issuer's 
or  obligor's  financial  practices  and  results  of 
operations,  and  financial  statements, 
prepared  in  conformity  with  generally 
accepted  accounting  principles  and  audited 
in  accordance  with  generally  accepted 
auditing  standards: 

•  A  discussion  of  legal  matters,  such  as 
pending  judicial,  administrative,  or 
regulatory  proceedings  that  may  significantly 
affect  the  securities  offered,  legal  opinions, 
and  tax  considerations;  and 

•  A  discussion  of  miscellaneous  matters, 
including  ratings  and  their  description  and 
meanings,  underwTiting  arrangements, 
arrangements  with  financial  advisors, 
interests  of  named  experts,  pending 
legislation,  and  the  availability  of  additional 
information  and  documentation. 

The  guidelines  prepared  by  the  GFOA 
and  the  NFMA  provide  a  generally 
comprehensive  roadmap  for  disclosure 
in  offering  statements  for  municipal 
securities  offerings.  There  are.  however, 
areas  that  need  further  improvement  in 
both  the  context  of  negotiated  and 
competitively  bid  underwTitings.  In 
addition,  implementation  of  these 
guidelines  needs  to  be  extended  to  the 
whole  market.  For  example,  while  large 
repeat  general  obligation  issuers  usually 
have  comprehensive  disclosure 
documents,  small  issuers  and  conduit 
issuers,  particularly  in  the  health  care, 


housing  and  industrial  development 
areas,  do  not  always  provide  the  same 
quality  of  disclosure. '< 

C.  Areas  Where  Improvement  Is  Needed 

1.  Conflicts  of  Interest  and  Other 
Relationships  or  Practices 

Information  concerning  financial  and 
business  relationships  and  arrangements 
among  the  parties,  involved  in  the 
issuance  of  municipal  securities  may  be 
critical  fo  an  evaluation  of  an  offering. 's 
Recent  revelations  about  practices  used 
in  the  municipal  securities  offering 
process  have  highlighted  the  potential 
materiality  of  information  concerning 
financial  and  business  relationships, 
arrangements  or  practices,  including 
pohtical  contributions,  that  could 
influence  municipal  securities  offerings. 
For  example,  such  information  could 
indicate  the  existence  of  actual  or 
potential  conflicts  of  interest,  breaches 
of  duty,  or  less  than  arm's-length 
transactions.  Similarly,  these  matters 
may  reflect  upon  the  qualifications, 
level  of  diligence,  and  disinterestedness 
of  financial  advisers,  underwriters, 
experts  and  other  participants  in  an 
offering.  Failure  to  disclose  material 
information  concerning  such 
relationships,  arrangements  or  practices 
may  render  misleading  statements  made 
in  connection  with  the  process, 
including  statements  in  the  official 
statement  about  the  use  of  proceeds, 
underwriters'  compensation  and  other 
expenses  of  the  offering.  In  addition, 
investors  reasonably  expect  participants 
in  municipal  securities  offerings  to 
follow  standards  and  procedures 
established  by  such  participants,  or 
other  governing  authorities,  to  safeguard 
the  integrity  of  the  offering  process; 
accordingly,  material  deviations  from 
those  procedures  warrant  disclosure. 

Existing  rules  and  voluntary 
guidelines  call  for  certain  specific 
disclosures  by  offering  participants. 
GFOA  guidelines  call  for  offering 
statement  disclosure  to  investors  of 
contingency  fees  to  named  experts, 
including  counsel,  and  any  other 
interest  or  connection  those  parties  have 


^See  NASACT  Blue  Ribbon  Committee  Report  at 
1-2:  Staff  Report  at  26.  Industry  participants 
generally  agreed  in  testimony  before  the  House  of 
Representatives  Subcommittee  on 
Telecommunications  and  Finance  on  October  7, 
1993,  that  both  the  greatest  disclosure  problems  and 
the  greatest  risk  of  default  were  with  unrated 
hospital,  housing,  special  district  and  industrial 
development  revenue  bonds. 

"  See  SEC  v.  Washington  County  Utility  District, 
676  F.2d  218.  222  (6lb  Cir.  1982)  ("Flagrant 
violations"  of  antlfraud  provisions  arising  from 
failure  to  disclose  use  of  proceeds  to  purchase 
options  on  property  held  by  issuer's  mar^ager  and 
financial  arrangements  between  the  manager  and 
the  underwriter). 


with  other  transaction  participants.'** 
MSRB  rules  call  for  dealer  disclosure  to 
issuers  and  investors  of  any  financial 
advisory  relationship  between  an  issuer 
and  a  broker,  dealer,  or  municipal 
securities  dealer,  under  certain 
circumstances."  MSRB  rules  also  call 
for  dealer  disclosure  to  investors  of, 
among  other  things,  certain  fees  and 
expenses  in  negotiated  transactions.'* 
Beyond  existing  specific  disclosure 
requirements  and  guidehnes,  the  range 
of  financial  and  business  relationships, 
arrangements  and  practices  that  need  to 
be  disclosed  depends  on  the  particular 
facts  and  circumstances  of  each  case.  If. 
for  example,  the  issuer  (or  any  person 
acting  on  its  behalf)  selects  an 
underwriter,  syndicate  or  selling  group 
member,  expert,  counsel  or  other  party 
who  has  a  direct  or  indirect  (for 
example,  through  a  consultant)  financial 
or  business  relationship  or  arrangement 
with  persons  connected  with  the 
offering  process,  that  relationship  or 
arrangement  may  be  material. ?»  Areas  of 
particular  concern  are  undisclosed 
payments  to  obtain  underwriting 
assignments  and  undisclosed 
agreements  or  arrangements,  including 
fee  splitting,  between  financial  advisers 
and  underwriters.'W  If  the  adviser  is 
hired  to  assist  the  issuer,  such 
relationships,  financial  or  otherwise, 
may  divide  loyalties.  Similarly, 
affiliations  between  sellers  of  property 
to  be  used  in  a  financed  project  and 
conduit  borrowers  raise  questions 
regarding,  among  other  things,  the 
determination  of  fair  market  value  of  the 
property  and  self-deafing. 

2.  Terms  and  Risks  of  Securities 

Evolution  in  the  financial  markets  has 
led  to  increasingly  complex  and 
sophisticated  derivative  and  other 
municipal  products.  While  these  new 


"'Section  XIID.  of  the  GFOA  Guidelines. 

"MSRB  rule  G-2 3. 

M MSRB  rule  G-32.  See  Section  15B(c)(l)of  the 
Exchange  Act  (15  U.S.C.  78o-4(c)(l))  (requiring 
compliance  with  MSRB  rules);  MSRB  rule  G-l  7. 

"Gasparino.  "The  Trouble  with  Consultants", 
The  Bond  Buyer  (Nov.  16,  1993)  at  1.  In  his 
testimony  before  the  Subcommittee  on 
Telecommunications  and  Finance.  Andrew 
Kintzinger,  on  behalf  of  the  National  Association  of 
Bond  Law7ers  ("NABL').  stated:  "(M)embers  of  the 
municipal  finance  bar  should  work  with  issuers  to 
develop  procurement  procedures  for  state  and  local 
governments  to  ensure  that  ail  material  financial 
arrangements  between  underwriters  within  the 
syndicate  and  tietween  underwriters  and  financial 
advisors  and  possible  conflicts  of  interest  between 
issuers  and  members  of  the  underwriting  syndicate 
or  other  participants  be  accurately  documented  and 
disclosed  or,  if  appropriate,  prohibited.  "  NABL 
Testimony  at  28.  See  )oint  Statement  at  2. 

oGasparino,  "Several  Issuers  Start  to  Scrutinize 
Ties  Between  Advisers,  Bankers,"  The  Bond  Buwr 
(Dec.  27,  1993)  at  1.  See  Section  XIl.C.  of  the  GFOA 
Guidelines;  rule  C-23  of  tbe  MSRB. 
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products  offer  ins-estors  a  wide  range  of 
investment  alternatives,  in  choosing 
among  the  alternatives,  investors  need  a 
clear  understanding  of  the  terms  and  the 
particular  risks  arising  from  the  nature 
of  the  products.*' 

In  particular,  investors  need  to  be 
infonTied  about  the  nature  and  effects  of 
each  significant  terra  of  the  debt, 
including  credit  enhancements  and  risk 
modifiers,  such  as  inverse  floaters  and 
detachable  call  rights.  Investors  in  these 
securities  should  be  aware  of  their 
exposure  to  interest  rate  volatility, 
under  all  possible  scenarios.  In 
addition,  any  legal  risk  concerning  the 
issuer's  authority  to  issue  securities 
with  unconventional  features  needs  to 
\)e  disclosed.  The  PSA  recently  has 
identified  disclosure  that  should  be 
provided  in  connection  with  tlie  offer  of 
financial  instruments  that  include  such 
features  as  auction  and  swap-based 
inverse  floaters  and  embedded  cap 
bonds.  «- 

Credit  enhancements  are  used  with 
increasing  frequency  in  the  municipal 
market.  According  to  published 
information,  over  37%  of  the  dollar 
volume  of  new  long  term  issues  carry 
some  form  of  credit  enhancement.  *'  The 
existence  of  bond  insurance  or  other 
credit  enhancement  creates  the  need  for 
disclosure  concerning  the  provider  of 
the  credit  enhancement  and  the  terms  of 
the  enhancement  *•  to  avoid  misleading 
investors  concerning  the  value  of  the 
enhancements  provided  and  the  party's 
ability  to  fund  the  enhancement.  The 
GFOA  recommends  that  appropriate 
hnancidl  i.iformation  about  the  assets, 
revenues,  reserves  and  results  of 
operations  of  credit  enhancers  be 
provided  in  the  official  statement.  In 
determining  the  e.xtent  of  disclosure, 
consideration  should  be  given  to  the 


*'  As  the  NABL  Testimony  indicates:  "Derivatives 
a.'e  sophisticatMl  securities  products  designed  for 
sophisticated  investors  and  should  not  be  sold  to 
retail  investors  generally  and  certainly  not  without 
comprehensive  disckKure.  If  issuers  choose  to 
underuie  tie  fuumcial  benefits  of  these 
sophisticated  a.od  complicated  transactions,  they 
can  assutTie  the  financiai  costs  of  providing  •   •  * 
information  "  NABL  Testimony  at  22. 

*-  PSA,  Recommendation  on  Dissemination  of 
Product — Specific  Term*  For  Municipal  Derivative 
Products  (1993). 

"  PSA.  Munkipai  Market  Developments  (.^ug. 
1993)  at  5. 

"S^"  Revisions  to  Rules  Regulating  Money 
Market  Funds.  Securities  Act  Rel.  No.  7038.  58  FR 
66585, 68688  (fooinote  omitted]  ("Money  Market 
Fund  Releoie"):  Swcurities  and  Exchange 
Commissior.,  Fcporl  by  the  United  States  Secunties 
and  Exchange  Commission  on  the  Financial 
(Guarantee  Market  The  t'se  of  the  Exemption  in 
Section  3lat'2loflhe  Secunties  Act  of  1933  for 
Secunties  Gaamnteed  by  Banks  and  the  Use  of 
Insurance  Pvliciei  to  Guarantee  Debt  Securities 
l.\ug.  28. 19871  ("SEC  Finar«-ia'.  Guarantee  Report'  ) 
ai  82;  Adopting  Release.  5^  H?  at  28812, 


amount  of  the  enhancement  relative  to 
the  income  and  cash  flows  of  the  issuer 
or  obligor,  conditions  precedent  to 
application  of  the  enhancement, 
duration  of  the  enhancement,  and  other 
factors  indicating  a  material  relationship 
between  the  enhancement  and  the 
investor's  anticipated  return. 

In  a  trend  that  has  become 
increasingly  common;  municipal  bond 
insurers  are  including  in  indentures 
provisions  that  appear  to  delegate  to  the 
bond  insurer  the  ability  to  modify  terms 
of  the  indenture,  prior  to  default, 
without  the  consent  of.  or  even  prior 
notification  to.  bondholders, '♦s  There 
should  be  clear  disclosure  of  any  such 
provision  that  may  have  a  material 
impact  on  the  rights  of  bondholders  or 
the  obhgations  of  the  issuer,  including 
the  specific  material  rights  of  the 
bondholder  that  could  be  so  altered. 

3.  Financial  Information 

a,  Financial  Accounting.  Sound 
financial  statements  are  critical  to  the 
integrity  of  the  primary  and  secondary 
markets  for  municipal  securities,  just  as 
they  are  for  corporate  securities, **  The 
key  to  the  reliabiUty  and  relevancy  of 
the  information  contained  in  the 
financial  statements  of  a  municipal 
issuer  is  the  use  of  a  comprehensive 
body  of  accounting  principles 
consistently  applied  by  the  issuer.*'' 

Although  there  continues  to  be  some 
diversity  in  the  financial  reporting 
practices  used  in  preparing  financial 
statements  of  governmental  issuers, 
practice  in  the  municipal  market  is 
evolving  rapidly  to  reliance  on  generally 
accepted  accounting  principles 
("GAAP")  as  determined  by  the 
Government  Accounting  Standards 
Board  ("GASB"). ««  Only  two  years  after 
GASB  was  founded  in  1984.  financial 
statements  prepared  in  accordance  with 
GAAP,  as  promulgated  by  GASB.  were 
required  by  75,2%  of  cities,  78.3%  of 
counties  and  69%  of  school  districts 
responding  to  a  research  survey,**  Forty- 
six  states  currently  require,  or  are  in  the 
process  of  establishing  a  requirement, 
that  state  government  financial 
statements  be  presented  in  accordance 


with  GAAP. » In  addition,  local  as  well 
as  state  governments  that  receive 
significant  amounts  of  federal  aid  must 
prepare  financial  statements  in 
accordance  with  GAAP  or  provide 
information  concerning  variance  from 
GAAP,?' 

The  GFOA  Guidelines  call  for 
financial  statements  that  are  either 
prepared  in  accordance  with  GAAP  or 
accompanied  by  a  quantified  (if 
practicable)  explanation  of  the 
differences,  '^  To  avoid 
misunderstanding,  investors  need  to  be 
informed  of  the  basis  for  financial 
statement  presentation.  Accordingly, 
when  a  municipal  issuer  neither  uses 
GAAP  nor  provides  a  quantified 
explanation  of  material  deviations  from 
GAAP,  investors  need  a  full  explanation 
of  the  accounting  principles  followed. 

b.  Audits.  Investors  in  the  public 
securities  markets  have  a  reasonable 
expectation  that  annual  financial 
statements  contained  in  offering 
documents  or  periodic  reports  are 
subject  to  audit, 5'  In  the  case  of 
municipal  issuers,  these  financial 
statement  audits  are  typically  conducted 
by  either  an  independent  certified 
public  accountant  or  a  state  auditor, 
Althoiigh  the  frequency  and  timeliness 
of  audits  vary,  every  state  requires  some 
periodic  audit  verification  of 
government  financial  statements.'*  A 
prudent  investor  needs  to  be  able  to 
evaluate  the  extent  to  which  he  or  she 
can  rely  on  the  second  look  an  auditor 
provides. 

Accordingly,  the  offering  statement 
should  state  whether  the  financial 
statements  it  contains  were  audited  in 
accordance  with  generally  accepted 
auditing  standards  ("GAAS'"),  as 
established  by  the  American  Institute  of 
Certified  Public  Accountants, 

c.  Other  Financial  and  Operating 
Information  Financial  information 
beyond  that  contained  in  the  financial 
statements — provided  in  tabular  and 


«  See  Allstate  Letter 

«* See  NY  Dty  Report  at  Ch.  n  p.  92. 

<^  See  GFOA  Guidelines  at  50. 

♦•The  financial  statements  of  corporate  obligors 
backing  conduit  securities  shouid  foilov*-  GAAP  for 
such  entities,  as  established  by  the  Financial 
Accounting  Standards  Board  and  other  bodies. 

**  Ingram  k  Robbtns.  Financial  Reporting 
Practices  of  Local  Governments,  Government 
Accounting  Standa.'ds  Board  (1967)  at  12  (The 
survey  results  vxere  based  on  information  received 
from  567  respontlefrts  to  a  survey  questionnaire 
mailed  to  1161  government  units). 


»  Slate  Comptrollers:  Technical  Acthities  and 
Functions  (1992  Edition). 

51  Where  state  and  local  governments  programs 
that  are  subject  to  the  federal  "Single  Audit  Act  of 
1984."  Public  Law  96-502  et  seq.  prepare  financial 
statements  on  a  basis  other  than  CA,^P,  "the  audit 
report  should  slate  the  nature  of  the  variances 
therefrom  and  follow  professional  guidance  for 
reporting  on  financial  statements  which  have  not 
tjeien  prepared  in  accordance  with  GAAP."  OfTice  of 
Management  and  Budget.  "Questions  and  Answers 
on  the  Single  Audit  Process  of  OMB  Circular  A- 
128.  'Single  Audits  of  State  and  Local 
Governments.'  "  52  FR  at  43716  (Nov.  13.  1987). 
question  35. 

52 GFOA  Guidelines  at  45 

53  See  Gauthier.  An  Elected  Official's  Guide  to 
Auditing  (1992)  at  vii  and  xi. 

"Stale  ComplroUers:  Technical  Activities  and 
Functions;  NASACT.  Municipal  Task  Force  Report 
(1990)  ("NASACT  1990  Task  Force  Report')  at  12. 
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narrative  format,  footnotes, 
supplemental  tables,  schedules  and 
discussions  of  operations  and  financial 
position — is  essential  to  the  fair 
presentation  of  an  issuer's  financial 
performance  and  position.  As  reflected 
in  industry  guidelines, ?5  the  type  of 
information  needed  {e.g.,  tax  revenue 
base,  budget,  demographics,  project 
revenues  and  operations)  varies 
depending  on  the  type  of  issuer,  the 
type  of  security  sold,  and  the  sources  for 
repayment  of  the  bond  obligations. 

There  are  a  number  of  areas  in  which 
greater  care  needs  to  be  taken  to  provide 
investors  with  adequate  information.  In 
a  pooled  financing  structure,  such  as 
that  used  by  bond  banks,  in  addition  to 
providing  financial  information 
concerning  the  issuing  authority  or 
program  in  the  aggregate,  it  may  be 
necessary  to  provide  information  on 
participating  obligors.  This  will  depend 
on  diversification  and  risk 
concentration  factors,  such  as  the 
significance  of  any  single  obHgor  to  the 
overall  financing. 

Conduit  bond  issuers  need  to  provide 
operational  information  concerning  the 
activities  of  the  private  enterprise  that 
will  provide  the  cash  flows  to  service 
the  debt — for  example,  financial 
reporting,  legal  proceedings,  changes  in 
indebtedness,  defaults  and  other 
significant  developments  relating  to  the 
underlying  corporate  obligor.  Where  the 
issuing  authority  in  a  conduit  financing 
has  no  remaining  obhgation  for  the 
repavTnent  of  the  indebtedness,  in 
providing  financial  information  about 
the  issuing  entity  (as  compared  to  the 
obligor  on  the  bonds),  care  must  be 
^en  to  avoid  misleading  investors 
regarding  the  sources  of  repajTnent.^* 

Municipal  issuers  also  must  consider 
disclosure  issues  arising  from  their 
activities  as  end  users  of  derivative 
products.  For  example,  the  use  of  non- 
exchange  traded  derivatives  to  alter 
interest  rate  risk  exposes  the  issuer  to 
counterparty  credit  risk.  Disclosure 
documents  need  to  discuss  the  market 
risks  to  which  issuers  are  exposed,  the 
strategies  used  to  alter  such  risks  and 
the  exposure  to  both  market  risk  and 
credit  risk  resulting  from  risk  alteration 
strategies.  The  NFMA  has  published 
sector  specific  secondary  market 
disclosure  guidelines  calling  for  a 
discussion  of  the  issuer's  use  of 
derivative  products,  especially  interest 
rate  swaps.'' 


Moreover,  in  addition  to  financial  and 
operating  data,  the  official  statement 
may  need  to  include  a  narrative 
explanation  to  avoid  misunderstanding 
and  assist  the  reader  in  understanding 
the  financial  presentation.  A  numerical 
presentation  alone  may  not  be  sufficient 
to  permit  an  investor  to  judge  financial 
and  operating  condition  of  the  issuer  or 
obligor's  For  example,  it  may  be 
necessary  to  explain  the  presentation  of 
budget  information  and  the  relationship 
of  the  budget  figures  to  the  financial 
statements. 

In  addition,  issuers  must  assess 
whether  the  future  impact  of  currently 
known  facts  mandate  disclosure.  The 
GFOA  Guidelines  call  for  a  description 
of  known  facts  that  would  significantly 
affect  the  financial  information 
presented  or  future  financial  operation 
of  the  issuer,  as  well  as  a  discussion  of 
its  projected  operations. '■*  For  example, 
in  a  hospital  financing,  a  steadily 
declining  population  in  the  surrounding 
community  that,  in  the  future,  would 
not  support  the  size  of  facility  to  be 
built  would  be  important  to  investors. 
Disclosure  of  such  currently  known 
conditions  and  their  future  impact  is 
critical  to  informed  decisionmaking. 

d.  Timeliness  of  Financial  Statements. 
The  timeliness  of  financial  information 
is  a  major  factor  in  its  usefulness.  To 
avoid  providing  investors  with  a  stale, 
and  therefore  potentially  misleading, 
picture  of  financial  condition  and 
results  of  operations,  issuers  and 
obligors  need  to  release  their  annual 
financial  statements  as  soon  as  practical. 
After  extensive  discussion  with  market 
participants,  it  appears  that,  for  the  most 
part,  audited  financial  statements  of 
municipal  issuers  for  the  most  recently 
completed  fiscal  year  are  available 
within  six  months  after  fiscal  year  end. 
The  six  month  time  period  is  consistent 
with  the  recommendations  of 
NASACT's  Blue  Ribbon  Committee 
Report.*o  Unaudited  financial 
statements  should  be  provided  when 
available  prior  to  the  completion  of  the 
audit. 


'^  See  generally.  GFOA  Guidelines;  NFMA 
Handbook.  See  also  infra  a  84. 

'*See  Letter  of  John  Murphy,  Executive  Director 
of  Association  of  Local  Housing  Finance  Agencies 
to  Chairman  Levitt  (Dec.  20,  1993). 

"  NFMA  Handljook. 


'"See  Management's  Discussion  and  Analysis  of 
Financial  Condition  and  Results  of  Operations; 
Certain  Investment  Company  Disclosures, 
Securities  Act  Release  No.  6835  (May  24, 1989),  54 
VR  22427;  Securities  Act  Release  No.  6711  (April 
24,  1987),  52  FR  13715. 

"GFOA  Guidelines  at  55. 

""See  NASACT  Blue  Ribbon  Committee  Report  at 
17.  While  due  dates  for  audited  financial  statements 
of  government  units  differ,  a  significant  majority  of 
states  currently  require  audited  financial  statements 
for  government  units  to  be  filed  within  six  months 
after  the  fiscal  year  end.  NASACT  1990  Task  Force 
Report  at  12-22. 


4.  Availability  of  Continuing 
Information 

An  investor's  ability  to  monitor  future 
developments  affecting  the  issuer,  as 
well  as  the  likely  liquidity  of  a  security, 
are  important  to  an  investor's  evaluation 
of  an  offering.  The  official  statement 
should  state  clearly  whether  ongoing 
disclosure  concerning  the  issuer  or 
obligor  will  be  provided,  including  the 
type,  timing,  and  method  of  providing 
such  information.*'  In  deciding  whether 
to  purchase  the  securities  or  to  continue 
to  hold  them,  investors  need  to  know 
whether  the  issuer  has  committed  to 
provide  information  on  an  ongoing 
basis. *2  The  absence  of  such  a 
commitment  can  adversely  affect  the 
secondary  market  for  the  securities  and 
increases  the  risks  of  the  investment. 

As  discussed  above,  the  Joint 
Statement  recommends  that  the 
Commission  adopt  a  rule  prohibiting  a 
municipal  securities  dealer  from 
underwriting  securities  absent  a 
commitment  to  provide  ongoing 
information.  In  the  Companion  Release, 
the  Commission  is  proposing  such  a 
rule  for  comment.  Iri  order  to  fully 
inform  investors,  an  issuer  needs  to 
include  in  the  official  statement  a 
description  of  the  scope  of  its 
continuing  disclosure  commitment,  the 
type  of  information  that  would  be 
provided,  the  repositories  to  which  the 
information  would  be  sent,  when 
annual  and  other  periodic  information 
would  be  available,  and  the 
consequences  of  the  issuer's  failure  to 
abide  by  the  requirements  of  the 
covenant. 

5.  Clarity  and  Conciseness 

Like  other  disclosure  documents, 
official  statements  need  to  be  clear  and 
concise  to  avoid  misleading  investors 
through  confusion  and  obfuscation.  The 
expanded  level  of  disclosure  in  official 
statements  and  increased  sophistication 
of  municipal  securities  instruments 
have,  in  many  cases,  resulted  in  longer 


-I  See  Fall  1992  NFMA  Survey.  See  also 
American  Bankers  Association,  Corporate  Trust 
Committee,  Four  Point  Public  1991  Disclosure 
Guidelines  for  Corporate  Tnjstees  ("ABA  1991 
Guidelines")  at  2;  Stamas.  "Issuers'  Intentions  on 
Secondary  Disclosure  are  Starting  to  Appear  in 
Official  Statements,"  The  Bond  Buyer  {Dec.  14, 
1992)  at  1. 

"  See  MSRB,  Beport  of  the  Municipal  Securities 
Fulemaking  Board  on  Begulation  of  the  Municipal 
Securities  Market  (Sept.  1993)  at  6-7  (Board 
announced  plan  that  would  include  requiring 
underwriters  to  recommend  to  issuers  that  they 
provide  continuing  disclosure  to  the  market  and 
requiring  municipal  securities  dealers  to  disclose  to 
their  customers  the  negative  impact  that  the  lack  of 
secondary  market  information  may  have  on  the 
value  and  liquidity  of  the  securities  and  whether 
the  issuer  has  agreed  to  voluntarily  provide  such 
disclosures). 
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and  more  complex  disclosure 
documents,  with  the  corresponding 
danger  of  overly  detailed,  legalistic,  and 
possibly  obtuse  disclosure.*' 

The  location,  emphasis,  and  context 
of  the  disclosure  can  affect  the  ability  of 
a  reasonable  investor  to  understand  the 
relationship  between,  and  cumulative 
effect  of,  the  disclosure.*^  As  the  U.S. 
Court  of  Appeals  for  the  Second  Circuit 
has  stated: 

IDlisdosures  La  a  prospectus  must  steer  a 
middle  course,  neither  submerging  a  material 
fact  m  a  flood  of  collateral  data,  nor  slighting 
its  importance  through  seemingly  cavalier 
treatment  The  import  of  the  information 
conveyed  must  be  neither  oversubtle  nor 
overplayed,  its  meaning  accurate,  yet 
accessible." 

Appropriate  disclosure  "is  measured 
not  by  literal  truth,  but  by  the  ability  of 
the  material  to  accurately  inform  rather 
than  mislead"  investors.**  As  the 
Commission  has  indicated  in  other 
contex-ts.  legahstic,  overly  complex 
presentations  and  inattention  to 
understandability  can  render  the   ' 
disclosure  incomprehensible  and 
consequently  misleading.*^ 

6  Deliver>-  of  Official  Statements 

One  of  the  concerns  leading  to  the 
adoption  of  Rule  15c2-12  was  that 
underwriters  were  not  receiving  official 
statements  within  time  periods  that 
would  allow  them  to  examine  the 
accuracy  of  the  disclosure. *»  The 
Commission  noted  in  proposing  the  rule 
that  a  thorough,  professional  review  by 
underwriters  of  municipal  offering 
documents  could  encourage  appropriate 
disclosure  of  foreseeable  risks  and 
accurate  descriptions  of  complex  put 
and  call  features,  as  well  as  novel 
financing  structures  now  employed  in 
many  municipal  offerings.  In  addition, 
with  the  increase  in  novel  or  complex 
financings,  there  may  be  greater  value  in 
having  investors  receive  disclosure 
documents  describmg  fundamental 
aspects  of  their  investment.  Yet. 
underwriters  are  unable  to  perform  this 
function  effectively  when  offering 


statements  are  not  provided  to  them  on 
a  timely  basis.*» 

To  address  this  concern,  the  rule 
requires  any  underwriter,  including  lead 
underwriters,  syndicate  members,  and 
seUing  group  members  that  receive  in 
excess  of  the  usual  seller's  commission, 
to  obtain  and  review  an  official 
statement  that  is  deemed  final  as  of  its 
date  by  the  issuer,  except  for  the 
omission  of  certain  information,  before 
bidding  for,  purchasing,  offering,  or 
selling  municipal  securities  in  a  primary 
offering. 

Since  the  adoption  of  Rule  15c2-12. 
however,  there  have  been  continued 
problems  with  the  timeliness  of  receipt 
by  underwriters  of  the  "near  final" 
official  statement  required  by  the  Rule.''o 
In  addition  to  compromising  the  ability 
of  an  underwriter  to  make  a  reasonable 
investigation  of  the  issuer,  this  problem 
also  may  limit  the  ability  of  potential 
customers  to  make  informed  investment 
decisions.  In  a  recent  NFMA  survey, 
59%  of  those  responding  rated  the 
delivery  of  preUminary  official 
statements  in  competitive  sales  as  either 
not  very  good  or  poor,  and  50%  rated 
the  delivery  of  preliminary'  official 
statements  in  negotiated  sales  as  either 
not  very  good  or  poor.^' 

One  cause  of  delay  has  been 
confusion  as  to  the  point  at  which  the 
underwriter  must  have  obtained  and 
reviewed  the  near  final  official 
statement  in  a  negotiated  offering.  The 
term  "offer"  traditionally  has  been 
defined  broadly  under  the  federal 
securities  laws  and,  for  purposes  of  Rule 
15c2-12,  encompasses  the  distribution 
of  a  preliminary  official  statement  by 
the  underwriter,  as  well  as  oral 


"'  See  GFO.\  Testimony  at  6.  See  also  Allstate 
Letler 

*^lsquith  V  Middle  South  UtiliUes.  847  F.2d  186. 
201  (5th  Or.),  cert,  derued.  488  U.S.  926  (1988):  Kas 
V  Financial  General  Bankshares,  Inc  .  et  ai.  796 
F  2d  508.  516  (DC  Cir.  1986);  Kennedyv.  Tallant. 
710  F  2d  711.  720  (nth  Cir.  1983). 

^'IsquHh,  847  F  2d  at  202. 

'■^M^Mahan  B-  Companv.  rt  al.  v.  Wherehouse 
Entprtanwenl.  Inc.  900  F.2d  576,  579  (2d  Cir. 
1990) 

•■"See.  e  g  .  Limited  Partnership  Reorgani7.alions 
and  Public  Offerings  of  Limited  Partnership 
Interests.  S«c-uritie$  Act  Release  No.  6900  (June  25. 
1991)  56  FR  28979.  28980  ("Limited  Partnership 
Release"). 

"•  Proposing  Release.  53  FK  at  37781. 


»" Proposing  Release,  53  FR  at  37782. 

'"As  a  practical  matter,  near  final  official 
statements  distributed  to  underwriters  to  satisfy 
Rule  15c2-12(bKl)  are  often  the  same  document  as 
ttie  preliminary  ofGcial  statement  distributed  to 
potential  customers  pursuant  to  Rule  15c2-12(b)(2). 
See  Mudge  Rose  Guthrie  Alexander  &  Femdon 
(April  4.  1990)  ("Mudge  Rose")  (rejecUng  the 
argument  that  in  a  negotiated  offering,  the 
identification  of  a  credit  enhancer  and  reiated 
information  about  the  credit  enhancer  may  be 
omitted  OD  the  assumption  that  the  information 
depends  on  pricing).  See  also  Fippinger  &  Pitlman. 
Disclosure  Obligations  of  Underwriters  of  Municipal 
Securities,  47  Business  Lawyer  127,  140  (Nov. 
1991 ).  In  addition,  underwriters  are  required  to 
deliver  to  potential  customers,  upon  request,  copies 
of  the  Tinal  official  statement  for  a  speciHed  time 
period.  Rule  15c2-12(bU4). 

■"  NFMA  Survey  See  also  Letter  from  Jeffrey  M. 
Baker.  Chairperson.  NFMA  Industry  Practices  and 
Procedures  Comminee  and  Richard  A.  Ciccarone, 
Past  Chairperson.  NTMA  Industry  Practices  and 
Procedures  Committee  to  Arthur  Levitt.  Chairman. 
Securities  and  Excfiange  Commission.  Christopher 
A.  Taylor.  Executive  Director.  MSRB  and  Joseph  R. 
Hardiman.  President  and  Chief  Executive  Officer. 
National  Association  of  Securities  Dealers,  Inc. 
(Oct.  19.  1993)  (regarding  the  timeliness  of  receipt 
of  near  final  and  preliminary  official  statements). 


solicitations  of  indications  of  interest. 
Thus,  prior  to  the  time  that  the 
underwriter  distributes  the  preliminary 
official  statement  to  potential  investors, 
or  otherwise  begins  orally  soliciting 
investors,  the  rule  requires  it  to  have 
obtained  and  reviewed  a  near  final 
official  statement.  If  no  offers  are  made, 
the  unde^v^Titer  is  required  to  obtain 
and  review  a  near  final  official 
statement  by  the  earUer  of  the  time  the 
underwriter  agrees  (whether  in 
principle  or  by  signing  the  bond 
purchase  agreement)  to  piirchase  the 
bonds,  or  the  first  sale  of  bonds  to 
investors.''- 

The  Commission  has  acknowledged 
that  the  rule  would  require  greater 
planning  and  discipline  by  some 
issuers.''-'  The  Commission  anticipated 
that,  in  order  to  allow  underwriters  to 
meet  their  obligation  to  have  a 
reasonable  basis  for  recommending  any 
municipal  securities,  issuers  would 
have  to  begin  drafting  disclosure 
documents  earher,  and  perhaps  with 
greater  care  than  in  the  past.""  This 
result  enables  underwriters  to  receive, 
and  if  necessar>'  influence  the  content 
of,  the  final  official  statement  before 
committing  themselves  to  an  offering. ''^ 
Moreover,  placing  an  obligation  on  the 
issuer  to  prepare  the  official  statement 
at  an  earlier  stage  is  appropriate, 
because  it  is  the  issuer's  obligation  to 
ensure  that  there  is  timely 
dissemination  of  disclosure  documents 
in  cormection  with  the  offer  and  sale  of 
the  issuer's  securities.''* 

D.  Conduit  Financings 

When  financing  involves  a  third  party 
as  the  source  of  repayment,  investors  • 
need  information  on  that  underlying 
borrower.  The  GFOA  Guidelines  call  for 
description  of  conduit  obUgors,  which 
are  defined  by  the  GFOA  Guidelines  to 
include  both  private  profit-making  and 
nonprofit  entities.''''  The  suggested 


'2  See  Mudge  Rose. 

■"  Adopting  Release.  54  FR  at  28804.  The 
Commission  also  noted  that  the  requirements  of 
Rule  15c2-12(bKl)  could  be  met  through  the  use  of 
multiple  documents.  For  example,  a  frequent  issuer 
might  be  able  to  supply  a  recent  official  statement, 
together  with  supplementary  information 
containing  the  terms  of  the  current  offering,  as  wel) 
as  any  material  changes  from  the  previous  offering 
materials. 

'*  Proposing  Release.  53  FR  at  37790. 

■"Id. 

■"'See  Adopting  Release.  54  FR  al  28811  N.  84 
(official  statement  is  issuer's  document  I. 

"GFOA  Guidelines  at  26.  In  a  recent  policy 
statement,  the  GFOA  referred  to  "conduit  bonds"  as 
"municipal  securities  issued  by  a  stale  or  local 
government  for  the  benefit  of  a  private  corporation 
or  other  entity  that  is  ultimately  oWigated  to  pay 
such  bonds  *  •  *."  GFOA.  Committee  on 
Governmental  Debt  and  Fiscal  Policy, 
Improvemenls  in  Municipal  Securities'  Market 
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information  includes  the  nature  and 
development  of  the  business  or  other 
activity  to  be  undertaken  by  the  conduit 
obhgor  (including  its  form  of 
organization  and  management),  location 
of  principal  facihties  and  ser\'ice  area, 
ratemaking  or  pricing  policies  and 
historical  operations  and  plan  of 
operations. 

To  address  disclosure  issues 
involving  conduit  financings  in  a 
comprehensive  fashion,  however, 
legislation  addressing  the  exempt  status 
of  conduit  securities  under  the  federal 
securities  laws  is  necessary.  Bonds  used 
to  finance  a  project  to  be  used  in  the 
trade  or  business  of  a  private 
corporation  are,  from  an  investment 
standpoint,  equivalent  to  corporate  debt 
securities  issued  directly  by  the 
underlying  corjxirate  obligor.'s 
Payments  on  these  tj'pes  of  conduit 
securities  are  derived  solely  from 
revenues  received  by  the  governmental 
entity  under  the  terms  of  a  contractual 
agreement,  typically  a  lease  or  a  note, 
from  a  private  enterprise,  rather  than 
from  the  general  credit  and  taxing 
power  of  the  governmental  issuer.  The 
tax-exempt  status  of  interest  paj-ments 
does  not  alter  the  fundamental  analysis 
that  these  are  private  obligations,  in 
which  the  investor  looks,  and  can  look, 
only  to  a  private  entity  for  repayment. 
The  private  nature  of  many  conduit 
enterprises  distinguishes  them  from 
traditional  municipal  financings.  The 
incidence  of  bond  default  appears  to  be 
inversely  related  to  the  degree  a 
financed  project  represents  an  essential 
public  service.""  A  study  conducted  by 
the  PSA  on  non-rated  issues  that 
defaulted  found  that  75%  were  issued 
by  local  authorities  in  the  areas  of 
health  care  and  industrial  related 
sectors  such  as  energy,  chemical, 
pollution  control  and  industrial 
development.*" 

Given  the  essentially  private  nature  of 
non-governmental  industrial 
development  financings,  investors  need 
the  same  disclosure  regarding  the 
underlying  non-municipal  corporate 
obligor  as  they  would  receive  regarding 
any  corporate  obhgor,  and  the  same 
regulatory  and  Uabihty  scheme  should 
apply.  Accordingly,  the  Commission  has 
consistently  supported  legislative 
proposals  to  amend  Section  3(a)(2)  of 


the  Securities  Ad  «<  and  Section 
3(a)(29)82  of  the  Exchange  Act  to 
remove  the  registration  exemption  for 
the  corporate  credit  underlying 
municipal  conduit  securities  involving 
non-governmental  industrial 
development  (private  activity) 
financings.*'  The  Commission  today 
renews  that  legislative  recommendation. 
Pending  amendment  to  the  securities 
laws  to  eliminate  the  registration 
exemption,  the  disclosure  provided  by 
such  non-goverrunental  conduit 
borrowers  should  be  substantially  the 
same  as  if  such  conduit  borrower  were 
subject  to  the  information  requirements 
of  the  federal  securities  laws  appUcable 
to  the  particular  conduit  borrower.  For 
example,  financial  statements  prepared 
in  accordance  w^th  generally  accepted 
accounting  principles  prescribed  by  the 
Financial  Accounting  Standards  Board 
should  be  provided. 

IV.  Disclosure  in  the  Secondary  Market 
for  Municipal  Securities 

While  significant  progress  has  been 
made  in  primary  market  disclosure 
practices  in  recent  years,  the  same 
development  has  not  taken  place  with 
respect  to  secondary  market  disclosure. 
The  CFOA  issued  separate  secondary 
market  disclosure  guidelines  in  1979. 
but  they  have  not  yet  achieved  the  broad 
acceptance  accorded  its  primary  offering 
guidance.  In  the  last  five  years,  the 
NFMA,  the  National  Council  of  State 
Housing  Agencies,  and  the  Association 
of  Local  Housing  Authorities  have 


Disclosure  (Feb.  1, 1994)  (*^FOA  Disclosure  Policy 
Statement"). 

^  See  Money  Market  Fund  Release.  58  FR  at 
68588  (proposal  to  subject  tax  exempt  money 
market  ^Jnd  ins'estments  in  conduit  securities  to 
restricticas  similar  to  those  applicable  to  securities 
of  comparable  obligors  oSered  to  taxable  funds). 

''"Kenny  OeCauh  Report  at  2. 

■»>PSA  Default  Report  at  12. 


"'ISU.S.C.  77c(a)(2). 

«2  15U.S.C78c(a)(29). 

•"See  Remarks  of  David  S.  Ruder.  Chairman.  SEC. 
"Disclosure  in  the  Municipal  Securities  Markets." 
Before  the  Publa:  Securitiat  Association  (Oct.  23, 
1987)  at  17-ie.  Letter  from  John  S.R.  Shad. 
Chairman.  SEC  to  Representative  Timothy  E.  Wirth. 
Chairman.  Hou-se  Subcommittee  on 
Telecommunirat'ons.  Consumer  Protection,  and 
Finance  (March  12.  1985);  124  Cong.  Rec.  21,  639 
(1978)  (letter  from  StX:  Chairman  Harold  M. 
Vkfilliams  to  Senator  Harrison  A.  Williams).  There 
were  two  bill*  introduced,  one  in  1975  and  one  in 
1978.  that  would  have  repealed  the  exemption  from 
the  registration  requirements  of  the  Securities  Act 
of  1933.  The  197B  bill  would  ha\-e  subjected  certain 
industrial  development  bonds  to  the  registration 
requirements  of  the  Securities  Act  of  1933.  the 
filing  and  qualification  provisions  of  the  Trust 
Indenture  Act  and  the  periodic  reporting 
requirements  of  the  Securities  Exchange  Act  of 
1934.  Neither  bill  was  enacted.  See  oho  "Municipal 
Securities  Full  Disclosure  Act  of  1976."  S  2969. 
94th  Cong..  2d.  Sess.  (Feb.  17.  1976). 

Governmental  industrial  dr\-«lopment  financings, 
which  would  have  retained  their  exempt  status 
under  prior  proposals,  include  those  financings  in 
which  the  bonds  are  repaid  from  the  ge.neral 
revenues  of  th«  govemmsntal  unit  or  the  project  or 
facility  is  •  puWic  fadlir\  (or  part  of  a  public 
facility)  and  owned  and  op«<r8to<t  by  or  on  behalf 
of  the  govemmenia!  u.^it.  The  prior  proposals  to 
register  conduit  fin«ncirigs  would  not  have  affected 
the  separate  exemption  for  securities  issued  by  non- 
profit charitable  organizations  in  Section  3(8)(4)  of 
the  Secunties  Act  (15  U.S.C  77c(a)(4)). 


published  sector  specific  guidelines  for 
secondary  market  disclosure;  the 
National  Advisory  Council  of  the 
National  Association  of  State  Auditors, 
Comptrollers  and  Treasurers 
("NASACT")  is  in  the  process  of 
preparing  such  guidelines  for  adoption 
by  the  states.**  The  GFOA's 
longstanding  Certificate  of  Achievement 
program  recognizes  issuers  that  have 
prepared  comprehensive  annual 
financial  reports  meeting  its  guidelines. 
The  NFMA's  Award  of  Recognition 
Program  likewise  recognizes  issuers  tha* 
have  committed  to  provide  continuous 
disclosure. 

A.  Application  ofAntifraud  Provisions 

Participants  in  the  municipal 
securities  market  do  not  dispute  the 
need  for  ongoing  disclosure  following 
an  offering  of  securities,  but  municipal 
issuers  reportedly  resist  developing  a 
routine  of  ongoing  disclosure  to  the 
investing  market  because  of  concerns 
about  the  costs  of  generating  and 
disseminating  that  information  and 
about  potential  hability  relating  to  such 
disclosure.  These  issuers  and  ciiligors 
are  at  times  advised  by  their 
professional  advisors  that  there  is  no 
duty  under  the  federal  securities  laws  to 
make  disclosure  following  the 
completion  of  the  distribution."*^  At  least 
some  municipal  issuers  thus  appear  to 
believe  that  silence  shields  them  from 
liability  for  what  may  later  be  found  to 
be  false  or  misleading  information.  As  a 
practical  matter,  however,  municipal 
issuers  do  not  have  the  option  of 
remaining  silent.  Given  the  wide  range 
of  information  routinely  released  to  the 
public,  formally  and  informally,  by 
these  issuers  in  their  day-to-day 
operations,  the  stream  of  information  on 
which  the  market  relies  does  not  cease 
with  the  close  of  a  municipal  offering. 
In  light  of  the  public  nature  of  these 
issuers  and  their  accountability  and 


"See  Association  of  Local  Housmg  Fmance 
Agencies.  Guidelines  for  Information  Disclosure  to 
the  Secondary  Market  (1992)  ("Local  Housing 
Guidelines");  National  Council  of  State  Housing 
Agencies.  Quarterly  Beporting  Formal  for  State 
Housing  Finance  Agency  Smgle  Family  Housing 
Bonds  (1989)  and  Multi-family  Disclosure  Format 
(1991)  collectively  ("State  Housing  Guidelines"): 
NFMA  Handbook  See  also  Healthcare  Financial 
Management  Association.  Statement  of  Principles  of 
Public  Dtsclosvre  of  Financial  and  Operating 
Information  by  Healthcare  Providers  (Exposure 
Draft  dated  Aug.  1, 1993)  ("Healthcare  Disclosure 
Principles"). 

"^  See  Stamas,  "Issuers'  Intentions  on  Seconda.-y 
Market  Disclosure  Are  Starting  to  Appear  in  Official 
Statements."  The  Bond  BuyeriDec.  14.  1992)  at  1; 
Stamas.  "Why  the  Issue  of  Secondary-Market 
Disclosure  Remains  on  the  Back  Burner  It  Can  Be 
Risky,"  The  Bond  0u>rr(Sept.  20.  1991)  at  1: 
Stamas,  "Analysts  Warn  Issuers  About  Some 
Lawyers'  Disclosure  Advice."  The  Bond  Buyer  (Jan. 
15.  1991)all. 
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governmental  functions,  a  variety  of 
information  about  issuers  of  municipal 
securities  is  collected  by  state  and  local 
governmental  bodies,  and  routinely 
made  publicly  available. ^6  Municipal 
officials  also  make  frequent  public 
statements  and  issue  press  releases 
concerning  the  entity's  fiscal  affairs. 

A  municipal  issuer  may  not  be  subject 
to  the  mandated  continuous  reporting 
requirements  of  the  Exchange  Act,  but 
when  if  releases  information  to  the 
public  that  is  reasonably  expected  to 
reach  investors  and  the  trading  markets, 
those  disclosures  are  subject  to  the 
anti fraud  provisions.*''  The  fact  that 
they  are  not  published  for  purposes  of 
informing  the  securities  markets  dees 
not  alter  the  mandate  that  they  not 
violate  antifraud  proscriptions. *•»  Those 
statements  are  a  principal  source  of 
significant,  current  information  about 
the  issuer  of  the  security,  and  thus 
reasonably  can  be  e.xpected  to  reach 
investors  and  the  trading  market.  As  the 
U.S.  Court  of  Appeals  for  the  Second 
Circuit  has  said.  "The  securities  markets 
are  highly  sensitive  to  press  releases  and 
to  information  contained  in  all  sorts  of 
publicly  released  .  .  .  documents,  and 
the  investor  is  foolish  who  would  ignore 
such  releases." «'  Since  investors  obtain 
information  concerning  the  fiscal  health 
of  a  municipal  issuer  from  its  public 
statements  concerning  financial  and 
other  matters,  "(tjhe  nature  of  these 
statements  and  the  assumptions  upon 
which  they  are  based  must  be  carefully 
and  accurately  communicated  to  the 
public,  so  that  potential  investors  may 
be  fully  informed  of  all  material  facts 
relevant  to  their  investment  decision."  9o 


The  current  process  by  which 
municipal  issuers  and  their  officials 
release  information  to  market 
participants  does  not  address  the  risk  of 
misleading  investors,  because  there  is 
no  mechanism  for  disseminating 
information  about  the  municipal  issuer 
to  the  market  as  a  whole.  To  the 
contrary,  in  the  municipal  market, 
information  released  publicly  frequently 
is  disseminated  only  to  a  narrow 
segment  of  the  marketplace.  For 
example,  market  participants  who 
request  current  information  from 
indenture  trustees  are  often  turned  away 
on  the  grounds  that  they  are  not  current 
holders  of  the  securities.^'  As  a  result, 
investors  purchasing  municipal 
securities  in  the  secondary  market  risk 
doing  so  on  the  basis  of  incomplete  and 
outdated  information. 

Since  access  by  market  participants  to 
current  and  reliable  information  is 
uneven  and  inefficient,  municipal 
issuers  presently  face  a  risk  of 
misleading  investors  through  public 
statements  that  may  not  be  intended  to 
be  the  basis  of  investment  decisions,  but 
nevertheless  may  reasonably  be 
expected  to  reach  the  securities  markets. 
As  market  participants  have  urged.^z  Ln 
order  to  minimize  the  risk  of  misleading 
investors,  municipal  issuers  should 
establish  practices  and  procedures  to 
identify  and  timely  disclose,  in  a 
manner  designed  to  inform  the  trading 
market,  material  information  reflecting 
on  the  creditworthiness  of  the  issuer 
and  obligor  and  the  terms  of  the 
security  .'3 


»»See  N.\SACT  Blue  Ribbon  Committee  Report  at 
2.  24;  N.^SACT  1990  Task  Force  Report  at  21. 

i^See  Public  Statements  by  Corporate 
Representatives,  Securities  Act  Release  No.  6504 
(Jan.  20.  1984)  49  FR  2468.  2469;  In  re  Ames  Dept. 
Stores  Inc  Stock  UUgation.  991  F.2d  953,  965-67 
(2d  Cir.  1993)  (with  respect  to  corporate 
information). 

""See  Fippinger,  The  Securities  Law  of  Public 
Finance  (2d  ed.  1993)  at  291  ClPlress  releases, 
conversations  with  analysis,  information  meetings, 
official  comments  on  budget  negotiations,  and  even 
angry  reactions  by  public  officials  to  rating  agency 
downgrades"  are  subject  to  antifraud  provisions). 

"Ames,  991  F  2d  at  963  (corporate  information). 

«NY  City  Report  at  Ch.  HI  at  2.  The  report  found 
that  public  statements  by  City  officials  were 
misleading,  since  they  were  characterized  by 
unwarranted  reassurances  as  to  the  soundne^  and 
attractiveness  of  the  City's  securities,  including 
statements  that  the  City's  budget  problems,  no 
matter  how  serious,  had  nothing  to  do  with  the 
City's  ability  to  pay  its  debts.  Id  at  110-111. 

Municipal  issuers  should  also  be  sensitive  to 
whether  their  official  statements  contain  forward- 
looking  statements,  such  as  projections  of  revenues, 
that  remain  alive  in  the  marliKt  and  may  require 
updating  in  light  of  subsequent  events.  Guides  for 
Disclosure  of  Projections  of  Future  Economic 
Performance.  Exchange  Act  Rel  No.  5992  (Nov.  7, 
1978),  43  FR  51246.  To  the  extent  that  the  official 


statement  in  many  cases  remains  the  principal  (or 
perhaps  even  the  sole)  source  of  Information 
concerning  an  outstanding  security,  the  potential 
for  an  obligation  to  update  is  of  particular 
importance. 

»|  Under  notice  provisions  of  indentures,  the 
issuer  and  trustee  generally  are  required  to  provide 
notice  to  existing  bondholders  of  events  of  default 
and  other  significant  matters,  such  as  a  draw  on 
reserves,  a  failure  to  renew  a  letter  of  credit,  or  a 
substitution  of  collateral.  ABA  1991  Guidelines  at 
10.  Indeed,  trustees  often  deny  requests  by  market 
participants  for  Information  out  of  concern  for 
liability  arising  from  exceeding  the  authority  set 
forth  in  the  indenturfl.  Fippinger  at  325.  This 
situation  led  the  American  Bankers  Association 
Corporate  Trust  Committee,  in  cooperation  with  the 
National  Association  of  Bond  Lawyers,  lo  develop 
agreed  upon  guidelines  for  indenture  provisions 
permitting  the  trustee  lo  provide  public  notice  of 
specified  events.  See  ABA  1991  Guidelines. 

«  See  GFOA  Guidelines  at  91-97;  Joint 
Statement. 

•'  National  Association  of  Bond  Lawyers  and 
Section  of  Urban,  State  and  Local  Government  Law, 
American  Bar  Association.  Disclosure  Rales  of 
Cour.sel  in  State  and  Local  Government  Securities 
Offerings  at  135  (forthcoming  1994)  (Pre- 
publication  Draft)  ("ABA  Disclosure  Roles")  (noting 
that  many  municipal  issuers  have  concluded  that 
post-issuance  disclosure  in  accordance  with  GFOA 
guidelines  can  be  more  efficient  and  expose  them 
(o  less  potential  liability  than  ad  hoc  disclosures). 


B.  Secondary  Market  Disclosure 

There  is  general  recognition  of  the 
need  for  disseminating  comprehensive 
information  on  an  annual  basis  and.  on 
a  more  timely  basis,  information  about 
material  events  that  reflect  on  the  credit 
quality  of  the  security. 94 

1.  Annual  Information 

Investors  need  updated 
comprehensive  information  sufficient  to 
enable  them  to  evaluate  the  financial 
condition,  results  of  operations  and  cash 
flows  of  the  issuer  or  underlying 
borrower.  Although  the  issuance  of 
comprehensive  annual  information  has 
not  yet  become  prevailing  practice,  it  is 
recommended  by  industry  disclosure 
guidelines,  including  those  published 
by  the  GFOA  in  connection  with  its 
Comprehensive  Annual  Financial 
Reports  ("CAFRs")  award  program, 
NFMA,  and  the  other  industry  specific 
guidelines,'''  and  is  an  effective  means 
of  providing  the  market  updated 
information  about  the  issuer  and  the 
issue.  The  GFOA  Guidelines  for 
Continuing  Disclosure  call  for,  either  in 
an  official  statement  or  comprehensive 
annual  report,  a  description  of: 

•  The  issuer  and  its  structure,  management, 
assets  and  operations; 

•  The  issuer's  debt  structure  (including 
changes  in  indebtedness); 

•  The  issuer's  finances  (including  financial 
condition  and  results  of  ojjerations  and 
financial  practices  of  the  issuer  or  the 
enterprise); 

•  Legal  matters  affecting  the  issuer, 
including  litigation  and  legislation; 

•  Ratings;  and 

•  Interests  of  certain  persons. 

The  GFOA  Guidelines  also  specify 
additional  information  to  be  provided 
by  conduit  borrowers.  The  eligibility, 
criteria  for  a  Certificate  of  Achievement 
from  GFOA  include  audited  financial 
statements  prepared  in  accordance  with 
GAAP,  reported  upon  by  an 
independent  public  auditor.  The 
guidehnes  for  C^FRs  include  both  a 
financial  section  and  a  statistical 
section. ''ft 


■"See  GFOA  Testimony;  Mires,  "An  Investor's 
Framework  for  Examining  Disclosure  Issues  and 
Possible  Solutions,"  The  Bond  Buyer  (Feb.  7,  1994) 
at  24;  NASACT  Blue  Ribbon  Committee  Report  at 
7.  See  also  PSA  Testimony  at  6,  supporting  annual 
financial  statement  filing  requirements  and 
submission  of  information  regarding  any  material 
fact  for  issuers  who  borrow  $1  million  or  more 
annually. 

^  See  ABA  Disclosure  Roles  at  134-136;  ABA 
1991  Guidelines:  Association  of  Local  Housing 
Guidelines;  Healthcare  Disclosure  Principles.  The 
Disclosure  Task  Force  of  the  National  Council  of 
State  Housing  Agencies  is  developing  standards  for 
the  issuance  of  audited  financial  and  annual 
reports. 

•^See  GFOA  Certificate  of  Achievement  for 
Excellence  in  Financial  Reporting  Program;  GFO.A 
Guidelines  at  64. 
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For  frequent  issuers,  current 
information  can  be  disseminated  in 
official  statements  for  new  offerings, 
and  thus  is  readily  available  without  the 
preparation  of  a  separate  annual 
financial  report.  Regardless  of  the  form 
of  document  relied  upon  to  provide  the 
marketplace  with  information 
concerriing  the  financial  condition  of 
the  issuer  or  obugor,  to  minimize  risk  of 
misleading  investors,  issuers  or  obligors 
should  proside.  as  discussed  above  with 
respect  to  primary'  offerings: 

•  Financial  Btatemer.ts  that  are  audited  in 
accordance  with  GAAS  (or  disclosure  of 
the  absence  of  such  an  audit)  and  that  are 
either  prepared  in  accordance  with  GAAP, 
or  accompanied  by  a  quantified 
explanation  of  roaterial  deviations  from 
GAAP  or  a  full  explanation  of  the 
accounting  principles  used; 

•  Other  pertinent  fliiancial  and  operating 
information  (depending  on  the  type  of 
issuer  and  security  sold),  as  well  as  the 
sources  for  repayment— of  course,  a  variety 
of  information  may  be  appropriate  for  an 
issuer  with  a  range  of  outstanding 
securities  with  differing  characteristics, 
from  general  obligation  to  revenue  and 
conduit  bonds;  and 

•  A  narrative  discussion  that  analyzes  the 
issuer's  or  obligor's  financial  condition, 
and  results  of  operations,  as  well  as  facts 
likely  to  have  a  material  impact  on  the 
Issuer  or  obligor. 

Clarity  and  conciseness  are  equally 
relevant  concerns  with  respect  to 
ongoing  disclosures,  as  with  official 
statements. 

As  discussed  above  with  respect  to 
offering  statements,  as  a  general  matter, 
the  armual  financial  information  may 
reasonably  be  expected  to  be  made 
available  within  six  months  of  the 
issuer's  fiscal  year  end.^^  For  some 
conduit  entities,  annual  information 
may  not  be  sufficient  and  investors  may 
need  more  fi^uent  periodic  financial 
information.  Under  guidelines 
developed  by  the  National  Council  of 
State  Housing  Agencies,  for  example, 
current  information  on  loan  portfolio 
status  is  compiled  and  disseminated  to 
information  repositories  on  a  quarterly 
basis  »«  Similar  ongoing  disclosure  on  a 
periodic  basis  appears  appropriate  for 
analogous  conduit  municipal  financings 
such  as  structured  student  loan 
programs,  housing  and  health  care 
financings. 

2.  Event  Disclosure 

In  addition  to  periodic  information,  to 
assure  that  participants  in  the  secondary 
market  base  their  mvestment  decisions 
on  current  information,  commentators 
have  called  for  timely  disclosure  of 


events  that  materially  reflect  on  the 
creditworthiness  of  municipal  securities 
issuers  and  obligors  and  the  terms  of 
their  securities.  There  is  a  general 
consensus  among  participants  in  the 
municipal  securities  market  that 
investors  need  information  about  the 
following  events,  among  others,  where 
material:  9^ 

a.  Principal  and  interest  payment 
delinquencies 

b.  Nonpayment-related  defaults 

c.  Unscheduled  draws  on  reserves 

d.  Unscheduled  draws  on  credit 
enhancements 

e.  Substitution  of  credit  or  liquidity 
providers,  or  their  failure  to  perform 

f.  Adverse  tax  opinions  or  events 
affecting  the  tax-exempt  status  of  the 
security 

g.  Modifications  to  rights  of  security 
holders 

h.  Bond  calls 

i.  Defeasances 

j.  Matters  affecting  collateral 

k.  Rating  changes 

3.  Dissemination 

As  discussed  above,  the  municipal 
market  today  lacks  an  effective 
mechanism  for  dissemination  of 
material  information  to  investors  and 
the  marketplace.  To  be  effective  in 
minimizing  the  issuer's  risk  under  the 
antifraud  provisions,  the  annual 
financial  information  and  event 
disclosiire  should  be  disseminated  in  a 
manner  reasonably  designed  to  inform 
the  holders  of  the  issuer's  securities  and 
the  market  for  those  securities. 

Trustees  can  serve  as  cost  effective 
disseminators  of  information  to  the 
market  due  to  the  capacity  and  duties  of 
trustees  under  the  terms  of  the 
indentures,  which  positions  them  to 
have  knowledge  of  the  events  requiring 
disclosure,  and  the  ability  and  authority 


to  communicate  with  bondholders."^ 
The  Commission  encourages  the 
inclusion  of  provisions  in  trust 
indentures  that  authorize  trustees  to 
transmit  information  to  the  market, 
particularly  in  structured  financings 
where  the  issuer's  obligations  generally 
are  delegated  to  various  participants. 
Trustees  also  may  provide  a  service  to 
other  small  issuers,  by  enabling  them  to 
notify  the  market  in  a  timely  manner 
and  at  a  lower  cost. 

The  common  denominator  for  current 
proposals  to  improve  secondary  market 
disclosure  for  mtinicipal  securities  is 
the  establishment  and  designation  of 
one  or  more  information  repositories  to 
serve  as  a  collection  and  access  point  for 
annual  and  current  information.'"!  Such 
repositories  would  serve  as 
predetermined  sources  for  information 
concerning  a  particular  issuer,  allowing 
participants  to  verify  that  they  have  the 
latest  available  information  concerning 
the  issuer  before  recommending, 
purchasing,  or  bidding  for  a  security. 
The  repositories  would  supplement,  not 
substitute  for,  the  existing  access 
bondholders  may  have  to  issuers  to 
obtain  current  information. 'oz 

In  the  Companion  Release,  the 
Commission  is  proposing  an 
amendment  to  Rule  15c2-12  to  prohibit, 
as  suggested  by  the  Joint  Statement, 
underwriting  of  a  municipal  securities 
issue  unless  the  issuer  of  the  miuiicipal 
security  has  covenanted  to  provide 
annual  and  ongoing  disclosure  to  a 
repository. 

V.  Interpretive  Guidance  With  Respect 
to  Obligations  of  Municipal  Securities 
Dealers 

In  the  Proposing  and  Adopting 
Releases  for  Rule  15c2-12,  the 


»'See  Section  IH.C.Sji.  above. 
»« State  Housing  Guidelines. 


"In  199C.  the  American  Bankers  Association 
Corporate  Trust  Cocnminee  drafted  a  proposal 
idenlifyirg  16  factors  that  it  believed  were 
important  for  issuers  to  disclose  to  bondholders  and 
the  marketplece  A-Tjer ican  Bankers  Association 
Corporate  Trusi  Coirjriittee,  Proposed  Disclosure 
Guidelines  for  Corporate  Trustees  (ABA  Draft  for 
Discussion  Purposes)  (June  12.  1990)  ("ABA  1990 
Guidelines").  As  published  ia  final  form  in 
Seplembet  of  1991  ("ABA  1991  Guidelines"),  the 
Guidelines  contained  a  oonexclusive  list  of  five 
types  of  events  liiat  could  be  disclosed  by  notice  to 
a  repository  Numerous  market  participants  have 
referenced  the  ABA  draft  proposal,  or  variations  of 
that  proposal,  as  e  starting  point  for  identifying 
straightforward,  nocjudgmenlal,  categories  of 
events  that  call  for  prompt  disclosure.  An 
addendum  to  the  Joinl  Statement  provided  four 
e.xamplesof   significant  information"  that  the 
participants  considered  appropriate  for  disclosure. 
The  nonexclusive  examples  were  (1)  nontechnical 
defaults.  (21  draws  from  a  debt  service  reserve  fund, 
(3)  failure  to  make  a  regularly  scheduled  payment, 
and  (4)  any  draws  on  any  credit  enhancement.  Joint 
Statement,  Addendum.  The  list  set  forth  above  is 
drawn  from  these  proposals. 


luuSee  ABA  1991  Guidelines  at  3. 

>oi  Consistent  with  the  racent  recommendation  of 
the  Joint  Statement,  the  GFOA  Guidelines  call  for 
lodging  secondary  market  disclosure  with  a 
repository,  as  did  the  ABA  guidelines  published  in 
1991.  GFOA  Guidelines.  Procedural  Statement  No. 
8;  ABA  1991  Guidelines  at  3. 

lojThe  American  Bankers  Association  Corporate 
Trust  Committee  and  the  National  Association  of 
Bond  Lawyers,  as  well  as  the  Joint  Slaleraenl,  have 
expressed  concern  that  securities  depositories  end 
their  participants  do  not  retransmit  notices  they 
receive  from  trustees  and  issuers  to  (he  beneficial 
owners  of  the  issuer's  securities.  The  ABA 
Corporate  Trust  Commirtee  sought  to  address  the 
problem  bv  calling  for  simultaneous  dissemination 
of  the  information  to  the  marketplace  through  an 
informatioD  repository.  The  Nalional  Association  of 
Bond  Lawyers  has  suggested  that  the  Commission 
promulgate  a  rule  mandating  that  all  depositories 
and  their  direct  and  indirect  panicipanls  promptly 
retransmit  notices  received  from  the  issuer  or 
indenture  trustee.  While  the  establishment  of 
information  repositories  may  address  the  problem 
to  some  extent,  the  Commi-ssion  staff  intends  to 
work  with  the  relevant  organizations  to  assure  that 
steps  are  taken  to  provide  for  consistent 
retransmission  of  the  information. 
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Commission  set  forth  its  interpretation 
of  the  obligation  of  municipal 
underwTiters  under  the  antifraud 
provisions  of  the  federal  securities  laws. 
The  interpretation  discussed  the  duty  of 
underwriters  to  the  investing  public  to 
have  a  reasonable  basis  for 
recommending  any  municipal 
securities,  and  their  responsibility,  in 
fulfilling  that  obligation,  to  review  in  a 
professional  manner  the  accuracy  of 
statements  made  in  connection  with  the 
offering.  The  interpretation  was  set  out 
in  the  Proposing  Release,  and  modified 
slightly  in  the  Adopting  Release.  The 
Commission  reaffirms  its  Interpretation 
vsith  respect  to  underwriters' 
responsibilities  under  the  antifraud 
provisions  of  the  federal  securities 
laws.ioJ 

Furthermore,  the  Commission 
believes  that  it  is  also  appropriate  to 
emphasize  the  responsibiUties  of 
brokers  and  dealers  in  trading 
municipal  securities  in  the  secondary 
market.  The  Commission  historically 
has  taken  the  position  that  a  broker- 
dealer  recommending  securities  to 
investors  implies  by  its 
recommendation  that  it  has  an  adequate 
basis  for  the  recommendation. 'o*  A 
dealer,  unlike  an  underwriter,  ordinarily 
is  not  obligated  to  contact  the  issuer  to 
verify  information.  A  dealer  must, 
however,  have  a  reasonable  basis  for  its 
recommendation. los  If.  based  on 


inn  'a 


""  In  light  of  the  underwriter's  obligation,  as 
discussed  in  the  prior  releases,  to  review  the  official 
statement  and  to  have  a  reasonable  basis  for  its 
belief  in  the  accuracy  and  completenessof  the 
official  statement's  key  representations,  disclaimers 
by  underwriters  of  responsibility  for  the 
information  provided  by  the  issuer  or  other  parties, 
without  furt.her  clarification  regarding  the 
underwTiter's  belief  as  to  accuracy,  and  the  basis 
therefor,  are  misleading  and  should  not  be  included 
in  official  statements. 

>«See  Donald  T.  Sheldon.  Securities  Exchange 
Act  Release  No.  31475  (Nov.  18.  1992):  Elizabeth 
Bamberg.  Securities  Exchange  Act  Release  No. 
27672  (Feb.  5,  1990);  Feeneyv  SEC.  564  F  2d  260 
(8th  Cir.  1977):  NassarSr  Co  .  Securities  Exchange 
Act  Release  No.  15347  (Nov.  22.  1978).  See  also 
Proposing  Release.  53  FR  at  37787,  n.72-73. 

><»  Richard  I  Buck  fr  Co.  43  SEC  998  (1968),  aff'd 
sub  nom.  Hartley  v.  SEC  416  F.2d  589  (2d  Cir. 
1969).  See  also  The  Obligations  of  Underwriters, 
Brokers  and  Dealers  in  Distributing  and  Trading 
Securities,  Particularly  of  New  High  Risk  Ventures. 
Securities  ,\ct  Release  No.  5275  (Aug.  9,  1972)  37 
m  16011,  16012-13;  /n  Re  Bhrvertfeld.  Securities 
Exchange  Act  Release  No.  16437  (Dec.  19.  1979) 
(broker-dealer  charged  unfair  mark-ups  and 
recommended  transactions  in  municipal  securities 
without  a  reasonatfle  basis);  J  A  Winston  6-  Co., 
Inc  .  42  SEC  62  (1964)  (broker-dealer 
recommended  transactions  without  a  reasonable 
basis,  and  made  representations  that  were  false  and 
misleading). 


publicly  available  information.'a  dealer 
discovers  any  factors  that  indicate  the 
disclosure  is  inaccurate  or  incomplete, 
or  signal  the  need  for  further  inquiry,  a 
municipal  securities  dealer  may  need  to 
obtain  additional  information,  or  seek  to 
verif>'  existing  information. »o6 

One  of  the  rules  proposed 
simultaneously  with  the  issuance  of  this 
release  would  require  a  broker,  dealer  or 
municipal  securities  dealer  to  review 
current  information  provided  by  the 
issuer  prior  to  recommending  a 
transaction  in  a  municipal  security.  In 
the  absence  of  such  current  information, 
the  dealer  could  not  recommend  a 
transaction  in  the  issuer's  securities. 
That  rule,  which  would  be  applicable  to 
municipal  securities  issued  subsequent 
to  the  effective  date  of  the  proposed 
rule,  would  reinforce  the  obligations  of 
dealers  under  the  antifraud  provisions 
of  the  federal  securities  laws  to  have  a 
reasonable  basis  for  recommendations  of 
outstanding  municipal  securities. 

The  Joint  Statement  also  called  for  a 
strengthening  of  the  suitability  rules  to 
require  disclosure  of  ratings  and 
whether  the  issuer  has  committed  to 
provide  annual  financial  reports.  Today, 
the  Commission  is  proposing 
amendments  to  its  confirmation  rules  to 
require  disclosure  of  the  absence  of  a 
rating  in  confirmations.  The  MSRB  has 
indicated  it  has  under  consideration  a 
plan  requiring  municipal  securities 
dealers  to  disclose  to  their  customers 
the  importance  of  secondary  market 
information  and  whether  the  issuer  has 
agreed  to  voluntarily  provide  such 
disclosures.""  The  Commission  w-ill 
defer  to  the  MSRB's  reexamination  of  its 


iM  See  Merrill,  Lynch.  Pierce,  Fenner  fr  Smith. 
Securities  Exchange  Act  Release  No.  14149  (Nov.  9, 
1977)  ("A  recommendation  by  a  broker-dealer  is 
perceived  by  a  customer  as  (and  in  fact  it  should 
be)  the  product  of  an  objective  analysis  (which)  can 
only  be  achieved  when  the  scope  of  an  investigation 
'3  extended  beyond  the  company's  management); 
John  R.  Brick.  Securities  Exchange  Act  Release  No. 
11763  (Oct.  24.  1975)  ("the  professional. ..is  not  an 
issuer.  But  he  is  under  a  duty  to  investigate  and  see 
that  his  recommendations  have  a  reasonable 
basis  ");  MG.  Davis  &■  Co..  44  SEC  153.  157-58 
(1970)  (broker-dealer  registration  revoked  because 
"representations  and  predictions"  made  and  market 
letter  relied  on  by  registrant  "were  without 
reasonable  basis,"  and  "registrant  could  not 
reasonably  accept  all  of  the  statements  in  the 
[market  letter)  without  further  investigation"),  offd 
sub  nom.  Levine  v.  SEC,  436  F.2d  88  (2d  Cir.  1971). 
See  also  Merrill,  Lynch,  Pierce,  Fenner  S-  Smith, 
Securities  Exchange  Act  Release  No.  14149  (Nov.  9, 
1977)  (noting  that  if  a  broker-dealer  lacks  sufficient 
information  to  make  a  recommendation,  the  lack  of 
information  is  material  and  should  be  disclosed). 

im  See  supra  n.  62. 


suitabihty  rules  in  implementing  those 
aspects  of  the  Joint  Statement. 

VI.  Request  for  Comments 

The  Commission  intends  to  continue 
to  monitor  developments  in  municipal 
securities  disclosure  practices. 
Comment  is  requested  regarding  the 
disclosure  items  discussed  in  this 
release,  and  in  particular,  items 
warranting  event  disclosure.  Comment 
also  is  requested  regarding  additional 
action  that  should  be  taken  with  respect 
to  disclosure  in  the  municipal  securities 
market  by  the  Commission,  the  MSRB, 
or  Congress. 

List  of  Subjects  in  17  CFR  Parts  211, 
231  and  241 

Securities. 

Amendment  of  the  Code  of  Federal 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  title  17  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  211— INTERPRETATIONS 
RELATING  TO  FINANCIAL  REPORTING 
MATTERS 

1.  Part  211,  Subpart  A,  is  amended  by 
adding  Release  No.  FR-42  and  the 
release  date  of  March  9,  1994,  to  the  list 
of  interpretive  releases. 

PART  231— INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  ACT  OF  1933  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

2.  Part  231  is  amended  by  adding 
Release  No.  33-7049  and  the  release 
date  of  March  9. 1994,  to  the  list  of 
interpretive  releases. 

PART  241— INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

3.  Part  241  is  amended  by  adding 
Release  No.  34-33741  and  the  release 
date  of  March  9,  1994,  to  the  hst  of 
interpretive  releases. 

By  the  Commission. 

Dated:  March  9,  1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-5922  Filed  3-16-94;  8:45  am) 
BILLING  CODE  801()-01-P 
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SECURmES  AND  EXCHANGE 
COMMISSION 

17CFRPart240 

Release  No.  34-33742;  File  No.  S7-5-94] 

RIN  3235-AG13 

Municipal  Securities  Disclosure 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
is  publishing  for  comment  proposed 
amendments  to  Rule  15c2-12  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  which  would  make  it 
unlawful  for  a  broker,  dealer,  or 
municipal  securities  dealer  to  act  as  an 
underwriter  of  an  issue  of  municipal 
securities  unless  the  broker,  dealer,  or 
municipal  securities  dealer  has 
reasonably  determined  that  the  issuer  or 
its  designated  agent  has  undertaken  in 
a  written  agreement  or  contract  for  the 
benefit  of  the  holders  of  such  municipal 
securities  to  provide  certain  information 
to  a  nationally  recognized  municipal 
securities  information  repository:  or  to 
recommend  the  purchase  or  sale  of  a 
municipal  security,  without  having 
reviewed  the  information  the  issuer  of 
the  municipal  security  has  undertaken 
to  provide.  The  purpose  of  the  proposed 
amendments  is  to  further  deter  fraud 
and  manipulation  in  the  municipal 
securities  market  by  prohibiting  the 
underwriting  and  subsequent 
recommendation  of  securities  for  which 
adequate  information  is  not  available. 
DATES:  Comments  must  be  received  on 
or  before  July  15,  1994. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretarj',  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NVV., 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-5-94. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  McGuire,  Esq..  Chief  Counsel, 
or  Janet  W.  Russell-Hunter,  Esq.. 
Attorney,  Office  of  Chief  Counsel 
(concerning  the  rule  and  release 
generally).  (202)  504-2418.  Division  of 
Market  Regulation.  Securities  and 
Exchange  Commission.  Mail  Stop  7-10. 
450  Fifth  Street.  NW..  Washington.  DC 
20549;  and  Amy  Meltzer  Starr,  Esq., 
Attorney,  Division  of  Corporation 
Finance  (concerning  the  definitions  of 


"final  official  statement"  and 
"signific2int  obligor,"  and  concerning 
annual  financial  information  and 
material  events  generally).  (202)  272- 
3654.  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Mail  Stop  7-6,  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  recent  report  to  Congress,'  the 
staff  of  the  Division  of  Market 
Regulation  ("Staff")  reviewed  many 
aspects  of  the  municipal  securities 
market,  including  w-hether 
opportunities  exist  for  overreaching  and 
investor  deception.  The  Staff  found  that 
investors  need  sufficient  current 
information  about  issuers  and 
significant  obligors  to  better  protect 
themselves  from  fraud  and 
manipulation,  to  better  evaluate  offering 
prices,  to  decide  which  municipal 
securities  to  buy.  and  to  decide  when  to 
sell. 2  Moreover,  the  Staff  found  that  the 
growing  participation  of  individuals  as 
both  direct  and  indirect  purchasers  of 
municipal  securities  underscores  the 
need  for  sound  recommendations  by 
brokers,  dealers,  and  municipal 
securities  dealers. ^ 

Based  on  these  findings,  the  Staff 
recommended  that  the  Commission  use 
its  interpretive  authority  to  provide 
guidance  regarding  the  disclosure 
required  by  the  antifraud  provisions  of 
the  federal  securities  laws.*  Today,  in  a 
companion  release, s  the  Commission  is 
interpreting  the  disclosure  obligations  of 


>  Securities  and  Exchange  Commission,  Division 
of  Market  Regulation.  Staff  Fepori  on  the  Municipal 
Securities  Market  (Sept.  1993)  {"Staff  Report").  The 
Staff  Report  was  prepared  at  the  request  of  the  Hon. 
John  D.  Dingell,  Chairman,  Committee  on  Energy 
and  Commerce,  United  States  House  of 
Representatives,  and  the  Hon.  Edward  Markey. 
Chairman,  Subcommittee  on  Telecommunications 
and  Finance,  United  States  House  of 
Representatives.  Among  the  topics  discussed  in  the 
Staff  Report  were  political  contributions,  sales 
practices,  transparency,  audit  trails,  issuer 
disclosure,  and  the  regulatory  structure  for 
municipal  securities.  See  Letter  from  Hon.  John  D. 
Dingell.  Chairman,  Committee  on  Energy  and 
Commerce,  and  Hon.  Edward  Markey.  Chairman. 
Subcommittee  on  Telecommunications  and  Finance 
to:  Mary  L  Schapiro,  Acting  Chairman.  SEC; 
Christopher  A.  Taylor.  Executive  Director, 
Municipal  Securities  Rulemaking  Board  ("MSI13"); 
and  Joseph  R.  Hardiman,  President  and  Chief 
ExecutiN-e  Ofricer,  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  (May  24,  1993). 

2  Staff  Report,  supra  note  1  at  38. 

3W.  8t28. 

<  Id.  at  40.  Section  1 7(a)  of  the  Securities  Act  of 
1933  ("Securities  Act"),  and  Section  10(b)  of  the 
Exchange  Act  and  Rule  lOb-5  promulgated 
thereunder,  apply  to  "persons,"  including  issuers  of 
municipal  securities. 

'Securities  Act  Release  No.  7049,  Exchange  Act 
Release  No.  33741.  FR-42  (March  9,  1994) 
("Companion  Release"). 


municipal  securities  issuers.  The 
Companion  Release  also  addresses  the 
obligations  under  the  antifraud 
provisions  of  brokers,  dealers,  and 
municipal  seciuities  dealers  who 
underwrite  and  sell  municipal 
securities,  and  the  information 
dissemination  requirements  of  Rule 
15c2-12.6 

In  addition,  the  Staff  recommended  in 
the  Staff  Report  that  Rule  15c2-12  be 
amended,  or  that  similar  rules  be 
adopted,  to  prohibit  municipal 
seciu-ities  dealers  from  recommending 
outstanding  municipal  securities  unless 
the  issuer  has  committed  to  make 
available  ongoing  information  regarding 
its  financial  condition.^  This  release 
proposes  to  implement  the  Staffs 
recommendation. 

Section  15(c)(2)  of  the  E.xchange  Act 
prohibits  municipal  securities  dealers 
from  effecting  any  transaction  in,  or 
inducing  or  attempting  to  induce  the 
purchase  or  sale  of,  any  municipal 
security  by  means  of  a  "fraudulent, 
deceptive,  or  manipulative  act  or 
practice."  8  This  section  specifically 
authorizes  the  Commission  to 
promulgate  rules  and  regulations  to 
define,  and  prescribe  means  reasonably 
designed  to  prevent,  such  acts  and 
practices.  Pursuant  to  this  authority,  the 
Commission  adopted  Rule  15c2-12  in 
1989  for  the  purpose  of  preventing  fraud 
by  enhancing  the  quality,  timing,  and 


"  17  CFR  240.15C2-12.  See  Securities  Exchange 
Act  Release  No.  26100  (Sept.  22.  1988).  53  FR  37778 
("Proposing  Release"):  Securities  Exchange  Act 
Release  No.  26985  (June  28.  1989).  54  FR  28799 
("Adopting  Release").  Rule  15c2-12  requires  an 
underwriter  of  municipal  securities  (1)  to  obtain 
and  review  an  issuer's  official  statement  that, 
except  for  certain  information,  is  "deemed  final"  by 
an  issuer,  prior  to  making  a  purchase,  offer,  or  sale 
of  municipal  securities:  (21  in  negotiated  sales,  to 
provide  the  issuer's  most  recent  preliminary  official 
statement  (if  one  exists)  to  potential  customers:  (3) 
to  deliver  to  customers,  upon  request,  copies  of  the 
final  official  statement  for  a  specified  period  of 
time:  and  (4)  to  contract  to  receive,  within  a 
specified  time,  sufficient  copies  of  the  issiiers  final 
official  statement  to  comply  with  the  rule's  delivery 
requirement,  and  the  requirements  of  MSRD  rules. 
Rule  15c2-12  also  contains  specific  exemptions  for 
three  types  of  municipal  securities  offerings. 

'  Staff  Report,  supra  note  1  at  40.  See  also 
Testimony  of  Arthur  Levitt.  Chairman,  SEC. 
Concerning  the  Municipal  Securities  Market,  Before 
the  Subcomminee  on  Telecommunications  and 
Finance.  Committee  on  Energy  and  Commerce, 
United  Slates  House  of  Representatives  (Sept.  9. 
1993)  at  5-7:  Remarks  of  Arthur  Levitt.  Chairman. 
SEC.  The  Bond  Buyer  Ethics  in  Public  Finance 
Conference  (Jan.  24. 1994)  at  6:  Remarks  of  Richard 
V.  Roberts.  Commissioner,  SEC,  "Alternatives  for 
Lmproving  Municipal  Secondary  Market 
Disclosure,"  The  Sk>uthern  Municipal  Finance 
Society  13th  Annual  Fall  Conference  (Sept.  15. 
1993)  at  9-12. 

•Exchange  Act  Section  15(c)(2),  15  U.S.C. 
780(c)(2). 
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dissemination  of  disclosure  in  the 
municipal  seciirities  market.a 

The  Commission  proposes  to  amend 
Rule  15c2-12  to  further  defer  fraud  and 
manipulation  in  the  primary  and 
secondary  municipal  securities  markets 
by  prohibiting  the  UBderwriting  and 
subsequent  recomraendalion  of 
securities  for  which  adequate 
information  is  not  available. ^o  For  many 
years,  the  courts  and  the  Commission 
have  emphasized  that,  under  the 
antifraud  provisions,  a  broker-dealer 
recommending  securities  to  investors 
implies  by  its  recommendation  that  it 
has  an  adequate  basis  for  making  the 
recommendation."  In  the  Proposing 
Release  and  the  Adopting  Release,  the 
Commission  discussed  broker-dealers' 
obbgation  to  have  a  reasonable  belief  in 
the  accuracy  of  statements  made  when 
underwriting  securities.^ ^  When 
recomm.endations  in  the  secondary 
market  are  made,  they  must  be  based  on 
information  that  is  up-to-date  and 
accessible. 

The  proposed  amendments  to  Rule 
15c2-12  will  assist  brokers,  dealers,  and 
municipal  securities  dealers  in 
satisfying  their  obligations  under  the 
antifraud  provisions  of  the  federal 
securities  laws,  and  speciilcally  under 
section  15(c)(2).  by  conditioning  the 
underwnting  and  recommendation  of 
municipal  securities  on  the  availabihty 


•  See  Aciopiing  Reletue,  supra  note  6  at  54  FR 
25600. 

•"Under  the  antifraud  provisions  of  the  federal 
securities  laws,  issuer  disclasure  not  only  must  be 
accurate  in  all  material  respectA,  but  aUo  must  not 
omit  information  necessary  to  malia  the  statements 
rradfl.  In  li^.I  o(  .he  clrcumslaivces.  not  misleading. 
The  proposed  amendroent  will  as'tist  issuers  in 
satisfyi.ng  iheir  obligations  under  the  antifraud 
provis>oas  hy  creating  a  mechanism  for  the 
dissemination  of  primary  and  secondary  market 
disclosure.  Se«  Companion  Release,  supra  note  S  at 
Section  nij\. 

"Sf«eg  Ff^nty  v.  SEC.  Sft4  F.2d  260  (8(h  Cir. 
1977);  Cortiandt  Investing  Corporation,  44  SEC  45 
(1969);  Crow.  Bourman  *  Chotkin.  Inc  .  42  SEC  938 
11966);  Sheanon.  Hammtll  S- Co.  42  SEC  81 1 
(196S). 

"See  Proposing  Release,  supra  note  6  at  53  FH 
37787,  Aiioptlng  Release,  supra  note  6  at  54  FR 
28811.  Se^  also  S^f!  Sandffn  V.  /obn  Nuveen  S'Co  . 
524  F.2d  1064.  1069-70  {7th  Cit.  1973)  (noting 
underwriter's  heightened  obligation  when  it  has  an 
opportunity  to  require  disclosure  from  the  issuer, 
and  when  there  are  special  selling  pressures 
Involved  in  underwriting  a  5«:urify),  vorot^^ond 
remandf^  on  other  grounds.  *2i  V.S  929(1976), 
on  rejV2nd.  554  P  2d  790  (7tb  Clr.  1977).  rfh'g 
denied,  519  F  2d  1222  (7th  Cir.  1980),  cert,  dented 
450  US.  1005  (1981):  Donaldson.  Luptin  §■  Jenrette 
Securr>es  Corp  ,  Securities  Exchange  Art  Rplea.se 
No.  31207  (S*pt  22,  1992);  Hamihon  CronI  fr  Co., 
Securities  Exchange  Act  Release  No.  24679  (July  7. 
1987);  WahAon  (r  Co.  Securities  Exchd-^ge  Act 
Release  No.  8165  (Sept.  22,  1967)  (stating  that  it  is 
incumbent  on  dtiaiers  participatirig  in  offerings,  as 
well  as  on  dediers  recommending  municipal  bonds, 
to  maie  a  diligent  inquiry  as  to  material  facts 
relating  to  the  issuer  aiwl  bearing  on  the  issuer's 
ability  to  service  the  bonds). 


of  current  issuer  information.  By 
providing  an  efficient  and  timely  means 
of  access  to  disclosure,  the  proposed 
amendments  will  ensure  that 
information  will  be  available  in  the 
future  regarding  underwritten  securities. 
As  a  result,  brokers,  dealers,  and 
municipal  securities  dealers  will  be 
better  able  to  recommend  municipal 
securities  in  the  secondary  market  based 
on  current  issuer  information.  Fraud 
and  manipulation  in  both  the  primary 
and  secondary  markets  for  municipal 
seciirities  thus  will  be  deterred. 
Furthermore,  the  availability  of 
secondary  market  disclosure  to  all 
municipal  securities  market  participants 
will  assist  investors  in  protecting 
themselves  from  misrepresentation  or 
other  fraudulent  activities  by  brokers, 
dealers,  and  municipal  securities 
dealers. 

For  these  reasons,  the  Commission 
proposes  to  amend  Rule  15c2-12  to 
prohibit  a  broker,  dealer,  or  municipal 
securities  dealer  ("Participating 
Underwriter")  >  ^  from  purchasing  or 
selling  municipal  securities  in 
connection  with  a  primary  offering  cf 
municipal  securities  with  an  aggregate 
principal  amount  of  $1,000,000  or  more 
("Offering'T  14  unless  the  Participating 
Underwriter  has  reasonably  determined 
that  the  issuer  or  its  designated  agent 
has  undertaken  in  a  written  agreement 
or  contract  for  the  benefit  of  the  holders 
of  such  municipal  securities  to  provide 
certain  information  to  a  nationally 
recognized  municipal  securities 
information  repository  ("NRMSIR"). 
The  prohibition  would  apply  to 
underwriters  that  have  committed 
contractually  to  act  as  an  underwriter  in 
an  Offering  on  or  after  the  effective  date 
of  the  rule  amendment.  This  proposal 
responds,  in  part,  to  a  suggestion  in  the 
]oint  Statement  on  Improvements  in 
Municipal  Securities  Market 
Disc7osure,»5  in  which  a  broad  spectrum 
of  municipal  securities  market 


"See  Rule  15c2-12(a). 

'-•The  proposed  amendments  a.'so  include  an 
exemption  for  small  and  infrequent  issuers.  See 
Section  ILO.,  infra. 

•s/oint  Statesnent  on  Improvements  in  Municipal 
Securities  Market  Disclosure  [Dec  20.  1993)  ["foml 
Statement)  at  2-1.  The  Joint  Statement  was  issued 
by  twelve  groups  representing  participa.-it£  in  all 
espects  of  the  municipal  securities  raarkst.  The 
groups  Included  •'ere  the  American  Bankers 
Associatton's  Corporate  Trjst  Comniittee;  the 
American  P'jblic  Power  Association;  tba 
Association  of  Local  Housing  Firiance  Agencies;  the 
Council  of  Infrastnjcture  Knancing  Au'-horities;  the 
Goveminent  Finance  Officers  Association;  the 
Ndtional  Association  of  Bond  Lav,ryers;  the  National 
Association  of  Counties:  the  Netioi^l  Associetion  of 
State  Auditors.  Comptrollers  and  Treasurers;  the 
National  Association  of  State  Treasurers;  the 
I^tionul  Council  of  State  Housing  Agencies;  the 
National  Federation  of  Municipal  Analysts;  a.nd  the 
Public  Securities  Association. 


participants  supported  wider 
dissemination  of  issuer  information  and 
improved  mechanisms  for  such 
dissemination,  to  assure  that  securities 
professionals  have  a  sufficient  factual 
basis  on  which  to  recommend 
secondary  market  transactions. 

The  Commission  is  proposing  hirther 
to  amend  Rule  15c2-12  to  require 
brokers,  dealers,  and  municipal 
securities  dealers,  prior  to 
recommending  the  purchase  or  sale  of  a 
municipal  sec\irity,  to  review  the 
information  the  issuer  of  the  municipal 
secvuify  has  undertaken  to  provide.  This 
amendment  would  apply  to  municipal 
securities  issued  on  or  after  the  effective 
date  of  the  proposed  amendment 
discussed  in  the  preceding  paragraph. 

Finally,  the  proposed  amendments 
would  define  the  term  "significant 
bbligor,"  and  amend  the  definition  of 
the  term  "final  official  statement"'  for 
purposes  of  Rula  15c2-12. 

n.  Description  of  the  Proposed 
Amendments  to  Rule  15c2-12 

A.  Underwriting  Requirement 

One  amendment  proposed  today 
would  add  paragraph  ib)(5)  to  Role 
15c2-12.  This  paragraph  would  prohibit 
a  Participating  Underwriter  from 
purchasing  or  selling  municipal 
securities  in  connection  with  an 
Offering,  unless  the  Participating 
UnderwTiter  has  reasonably  determined 
that  the  issuer  or  its  designated  agent 
has  undertaken  in  a  vmtten  agreement 
or  contract  for  the  benefit  of  holders  of 
such  municipal  securities  to  provide 
certain  information  to  a  NRMSIR.  In 
using  the  terms  "purchase"  or  "sale, " 
the  proposed  amendment  contemplates 
that,  at  such  time  as  the  issuer  of 
mimicipal  securities  delivers  the 
securities  to  the  Participating 
Underwriters,  the  issuer  will  have 
undertaken,  in  a  written  contract  or 
agrefiment  for  the  benefit  of  holders  of 
the  municipal  securities,  to  provide 
information  to  a  NRMSIR.i' 

With  the  exception  of  general 
obligation  bonds,  most  offerings  includ*? 
a  trust  indenture  which  sets  fonh  the 
undertakings  between  the  issuer  and  the 
holders  of  municipal  securities,  and 
thus  delineates  the  bondholders'  .rights. 
If  there  is  no  trust  indenture,  as  in  a 
general  obligation  bond  offering,  a  bond 
resolution,  ordinance,  or  written 
agreement  or  contract  sets  out  the 
imdertakings  by  the  issuer  for  the 
benefit  of  the  holders  of  the  municipal 
securities.  In  order  to  satisfy  its 


"■  A  Psrticipbti.ng  Underwriter  woliid  need  to 

receive  ■issu.'ances  from  the  issuer  that  such 
undertaiii.igs  would  be  made  before  agreeing  la  id 
as  an  underwriter. 
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obligdlion  under  the  rule,  a  Participating 
UndervvTiter  would  need  to  look  to  these 
documents  for  undertakings  by  the 
issuer  to  supply  secondary  market 
disclosure  to  a  NRMSIR.  A  Participating 
Undcr\vriter  will  have  satisfied  its 
obligation  under  proposed  paragraph 
(b)(5).  so  long  as  it  can  conclude  that  all 
of  the  appropriate  undertakings  have 
been  made.  While  the  issuer's  duty  will 
be  to  its  bondholders,  all  participants  in 
the  municipal  securities  market  will 
benefit  from  having  access  to  this 
information. 

Comment  is  requested  on  the  use  of 
a  WTitten  agreement  or  contract  for  the 
provision  of  secondary'  market 
information  by  issuers  for  the  benefit  of 
holders  of  municipal  securities, 
particularly  in  light  of  the  provisions  of 
proposed  paragraph  (c)  prohibiting  the 
recommendation  by  brokers,  dealers, 
and  municipal  securities  dealers  of 
municipal  securities  when  issuer 
information  is  unavailable.  Comments 
should  address  specifically  the 
consequences  of  a  failure  by  an  issuer  to 
comply  with  its  secondary  market 
disclosure  undertakings  after  the  initial 
issuance  of  municipal  securities. 
Comment  is  requested  on  whether  the 
use  of  the  issuer's  undertakings  is  a 
necessary  or  appropriate  approach  to 
implementing  procedures  for  providing 
information  to  the  municipal  securities 
market.  Comment  also  is  requested  on 
whether,  as  an  alternative  to  written 
undertakings,  a  statement  in  the  final 
official  statement  of  the  issuer  of 
municipal  securities  that  it  will  provide 
secondary  market  disclosure  would  be 
sufficient.  In  addition,  commenters  are 
requested  to  address  whether  the  use  of 
wTitten  undertakings  provides  sufficient 
flexibility  for  issuers  that,  in  the  future, 
wish  to  change  the  type,  timing,  or 
presentation  of  the  information,  or 
whether  some  alternative  mechanism 
should  be  used. 

1.  Annual  Information 

Proposed  paragraph  (b)(5)(i)(A)  would 
prohibit  Participating  UnderwTiters 
from  purchasing  or  selling  municipal 
securities  in  connection  with  an 
Offering  unless  the  Participating 
Underwriter  has  reasonably  determined 
that  the  issuer  or  its  designated  agent 
has  undertaken  to  provide  to  a  NRMSIR. 
at  least  annually,  current  financial 
information  concerning  the  issuer  of  the 
municipal  security  and  any  significant 
obligors,  including  annual  audited 
financial  statements  and  pertinent 
operating  information. 

Current  aimual  financial  information 
is  an  important  source  of  updated 
information  for  the  market.  The  format 
for  presenting  such  information  is  not 


specified  in  the  proposed  amendment, 
and  may  be  accomplished  through  any 
disclosure  dociunent,  whatever  its  form 
or  principal  purpose,  that  includes 
annual  audited  financial  statements  and 
pertinent  operating  information.  The 
proposed  amendment  contemplates  that 
sequential  final  official  statements 
prepared  by  frequent  issuers  of 
municipal  securities  may  meet  the 
standards  of  the  rule.  Similarly,  the 
audited  financial  statements  should 
fairly  present  the  current  financial 
condition,  the  results  of  operations,  and 
cash  flows  of  the  municipal  issuer  and 
any  significant  obligor.  Proposed 
paragraph  (b)(5)  also  does  not  dictate 
the  content  of  the  annual  financial 
information,  other  than  the  audited 
financial  statements.  Rather,  it  provides 
discretion  to  offering  participants. 

The  Commission  recognizes  that  there 
is  great  diversity  in  the  municipal 
marketplace,  both  in  terms  of  the  types 
of  issuers  and  the  tj-pes  of  issues  of 
municipal  securities.  The  proposed 
amendment  is,  therefore,  intended  to 
permit  issuers  the  fiexibility  to  address 
the  needs  of  the  market  by  specifying  in 
the  written  agreement  or  contract  the 
particular  financial  and  operating 
information  that  is  to  be  provided  on  an 
annual  basis,  in  addition  to  the  annual 
audited  financial  statements.  The 
Commission  finticipates  that  issuers  and 
offering  participants  will  look  to  various 
voluntary  guidelines,  as  well  as  the 
guidance  provided  in  the  Companion 
Release,  in  establishing  an  appropriate 
level  of  disclosure  for  each  municipal 
securities  issue.  Of  course,  additional 
information,  such  as  unaudited 
quarterly  information,  also  could  be 
specified. 

Under  the  proposed  amendment,  in 
paragraph  (b)(5)(ii),  the  issuer  of  the 
municipal  security  also  would  be 
required  to  specify  what  accounting 
principles  will  be  used  in  the 
preparation  of  the  audited  financial 
statements,  the  time  within  which  the 
annual  information  for  each  year  will  be 
available,  and  the  specific  operating  and 
financial  information  that  will  be 
provided  on  an  annual  basis,  in  addition 
to  the  audited  financial  statements.  The 
covenant  would  not  Umit  the  issuer  in 
its  ability  to  supplement  the  specific 
information,  where  necessary  or 
appropriate. 

Proposed  paragraph  fb)(5)(ii)  does  not 
specify  the  timing  of  availability  of  the 
annual  financial  information  in  each 
year.  Rather,  any  written  contract  or 
agreement  would  be  required  to  specify 
the  annual  time  frame  in  which  the 
current  financial  information  covering 
the  previous  fiscal  year  will  be  provided 
by  the  issuer  of  the  municipal  Sfecurity 


and  any  significant  obligors.  As  noted 
above,  this  permits  issuers  some 
flexibility  in  disseminating  this 
information,  and  also  allows  investors 
and  the  marketplace  to  know  when  such 
information  will  be  available. 

Comment  is  requested  on  whether  the 
rule  should  specify  the  minimum 
content  of  the  information  to  be 
provided  on  an  annual  basis.  Comment 
is  requested  on  whether  audited 
financial  statements  should  be  required, 
and  whether  they  should  be  required  to 
be  audited  using  GAAS.  Comment  also 
is  requested  on  whether  the  financial 
statements  should  be  required  to 
conform  to  generally  accepted 
accounting  principles  (  "GAAP")  or 
should  include  discussions  of  material 
deviations  from  GAAP  if  prepared  on 
some  other  basis.  Further,  comment  is 
requested  on  whether  the  rule  should 
specify  the  time  frame,  such  as  six 
months  or  nine  months  after  the  fiscal 
year  end,  in  which  the  armual  financial 
information  should  be  made  available  in 
each  year. 

2.  Material  Events 

Proposed  paragraph  (b)(5)(i)(B) 
requires  that  Participating  Underwriters 
assure  themselves  that  issuers  have 
undertaken  to  provide,  in  a  timely 
manner,  notice  of  any  of  the  following 
events,  if  material: 

(1)  Principal  and  interest  payment 
delinquencies; 

(2)  Non-payment  related  defaults; 

(3)  Unscheduled  draws  on  debt 
service  reserves  reflecting  financial 
difficulties; 

(4)  Unscheduled  draws  on  credit 
enhancements  reflecting  financial 
difficulties; 

(5)  Substitution  of  credit  or  liquidity 
providers,  or  their  failure  to  perform; 

(6)  Adverse  tax  opinions  or  events 
affecting  the  tax-exempt  status  of  the 
security; 

(7)  Modifications  to  rights  of  security 
holders; 

(8)  Bond  calls; 

(9)  Defeasances; 

(10)  Matters  affecting  collateral;  and 

(11)  Rating  changes. 

This  portion  of  the  proposed 
amendment,  like  that  addressing  annual 
financial  information,  is  intended  to 
provide  guidance  to  issuers  and  other 
participants  in  the  municipal  securities 
market  regarding  the  dissemination  of 
notices  of  material  events.  As  discussed 
in  the  Companion  Release.'''  this  list 
consists  of  recognized  material  events 
that  reflect  on  the  creditworthiness  of 
the  issuer  of  the  municipal  security  or 


'''Companion  Release,  supui  note  S.  at  Section 

rv.B.2. 
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any  significant  obligor,  as  well  as  on  the 
terms  of  the  securities  they  issue.  The 
issuer  must  determine  whether 
Information  needs  to  be  disseminated 
about  a  listed  event  in  any  particular 
situation,  and  if  so,  when  the 
Information  dissemination  should  occur 
in  order  to  be  "timely."  For  example,  an 
issuer  would  be  free  to  determine  that 
a  de  minimis  draw  on  a  reserve  fund  by 
an  issuer  financing  agency  resulting 
from  a  delay  by  the  obligor  in 
transmitting  a  payment,  where  the  draw 
is  replaced  immediately  and  is  not  the 
result  of  the  obhgor's  Coancial 
difficulties,  is  not  a  material  event 
requiring  notice  to  the  market. 

Comment  is  requested  as  to  whether 
the  listed  items  of  material  events 
should  be  expanded.  Comment  also  is 
requested  on  whether  timing,  for 
example,  within  a  certain  number  of 
days,  for  the  dissemination  of  notice  of 
these  events  should  be  specified  as  part 
of  the  undertaking. 

B.  Recommendations  Without  Specified 
Information 

As  proposed,  a  new  paragraph  (c) 
would  be  added  to  the  rule,  which 
would  prohibit  any  broker,  deaier,  or 
municipal  securities  dealer  from 
recommending  the  purchase  or  sale  of  a 
municipal  security  unless  such  broker, 
dealer,  or  municipal  securities  dealer 
has  reviewed  the  information  the  issuer 
of  such  municipal  security  has 
undertaken  to  provide  pursuant  to 
paragraph  (b)(5). 

As  noted  above,  broker-dealers  imply 
by  recommending  securities  that  they 
have  a  reasonable  basis  for  making  such 
recommendations.  In  the  Commission's 
view,  most  situations  in  which  a  broker, 
dealer,  or  municipal  securities  dealer 
brings  a  municipal  security  to  the 
attention  of  a  customer  involve  an 
implicit  recommendation  of  the  security 
to  the  customer. 

The  proposed  amendment  neither 
specifies  the  form  in  which  information 
must  be  reviewed,  nor  specifies  which 
df>cuments  must  be  obtained."*  Rather, 
it  requires  brokers,  dealers,  and 
municipal  securities  dealers  to  review 
the  information  that  the  issuer  of  the 
municipal  security  has  agreed  to 
pro'/ide.  The  propo.sed  amendment  is 


'"C/.  Rule  )5c2-ll,  17  CFR  270.15c2-ll.  Ruia 
15<;2-11  requires  that  brokers  and  dealers,  prior  to 
entering  quotations  for  securities  In  a  "quotntion 
medium",  hrra  in  (heir  records  certain  specific 
iafonnauon.  and.  ba«ed  on  a  r*vie«*  o(  this 
iolomution.  have  a  reasonabie  btaii  under  the 
circumstances  for  believing  that  the  Infonnation  is 
accurate  in  all  material  respects,  and  that  ttM 
sources  oi  lbs  iaXarmabon  are  reHabia.  Submissions 
of  quoll^ions  respecting  tBunicipal  securities  are 
exempt  from  the  application  of  Rule  tSc2-ll.  Rule 
15c2-ll(n(4j. 


intended  to  allow  this  information  to  be 
obtained  and  reviewed  through  any 
means  of  dissemination  used  by 
participants  in  the  municipal  securities 
market. '9  While  the  information  may  be 
available  from  documents  placed  in  a 
NRMSm,  this  may  not  be  the  only 
source  of  information.  Thus,  to  satisfy 
the  requirements  of  the  rule,  brokers, 
dealers,  and  municipal  securities 
dealers  may  obtain  this  information 
directly  from  the  issuer,  from 
professionals  such  as  attorneys, 
accountants,  or  other  municipal 
sooirities  dealers,  or  from  any  other 
reliable  source.  If,  in  reviewing  this 
information,  they  discover  any  factors 
that  suggest  that  disclosure  is  inaccurate 
or  incomplete,  or  that  signal  the  need 
for  additional  Investigation,  brokers, 
dealers,  and  municipval  securities 
dealers  may  need  to  obtain  additional 
information,  or  seek  to  verify  existing 
information.^  If.  however,  the  rating  is 
known  and  Information  placed  with  a 
NRMSIR  has  been  reviewed  and  raises 
no  questions,  a  broker,  dealer,  or 
municipal  securities  dealer  would  need 
to  look  no  further  for  information  about 
the  security  recommended. 
Furthermore,  a  broker,  dealer,  or 
municipal  securities  dealer  would  not 
be  prohibited  from  recommending  the 
purchase  or  sale  of  a  municipal  security 
solely  because  of  the  existence  of 
material  events  of  which,  af^er  Its 
review,  it  has  no  knowledge.  This  could 
occur  If  an  Issuer  failed  to  disclose  the 
occurrence  of  a  material  event  to  a 
NRMSIR  or  to  disseminate  notice  of 
such  an  occurrence  in  any  other 
manner.  Under  paragraph  (c),  if  the 
specified  information  is  not  available, 
no  recommendation  may  be  made. 

Comment  is  requested  on  the 
provisions  of  proposed  paragraph  (c). 
Specifically,  comment  is  requested  on 
the  application  of  the  term 


"Therefore,  brokers,  dealers,  and  municipal 
securities  dealers  could  review  information 
received  through  electronic  dissemination,  in 
response  to  telephone  inquiries,  facsimile,  hy  mail, 
or  by  messenger  service,  so  long  as  the  Information 
Is  complete. 

»See  UG  Dovm  6-Co,  44  SEC  153,  157-S8 
(1970Mbroker-deaier  registration  revoked  because 
"represenlations  and  predictions"  made  oivi, 
market  letter  relied  on  by  registrant  "were  without 
reasonable  basis,"  and  "registrant  could  not 
reasonably  accept  all  of  the  statements  in  the 
Imarkel  letter)  without  further  investigation"),  affd 
iub  nam.  Levtite  V.  SEC,  436  F.Zd  6»  Ud  at.  1971); 
Memll.  Lynch.  Pierce.  Fenner  b  SoiitK  Securities 
Exchange  Act  Release  No.  14149  [Nov.  9,  1977) 
(noting  (bat  if  a  broker-dealer  lacks  sufTicienl 
Information  to  make  a  recoimnendattoc.  the  lack  of 
Infonnatioo  is  material  and  should  be  discloeed). 
Spc  aJso  ComptmioQ  Release,  nipio  note  S  at 
Section  V  (discussing  the  obligations  of  brokers, 
dealers,  and  municipal  securities  dealers  \o 
Izrvestigate  in/ormatlon  in  order  to  h^ve  a 
reiiso.-Mbie  ba^is  for  making  a  recommendation). 


"recommend,"  and  whether  the 
requirement  to  review  information  is 
burdensome,  or  requires  further 
clarification. 

In  view  of  the  importance  of  ensuring 
the  secondary  market  liquidity  of 
municipal  issues,  comment  also  is 
requested  on  whether  market 
participants  believe  that  the  proposed 
amendments  wt)uld  have  a  substantial 
or  long- lasting  effect  on  market 
liquidity.  Questions  have  been  raised 
about  whether  municipal  securities 
dealers  will  be  willing  to  effect 
secondary  market  transactions  in  a 
broad  range  of  municipal  securities  in 
light  of  the  specificity  with  which  the 
requirement  of  jparagraph  (c)  is 
articulated.  The  Commission  is  of  the 
view  that  once  the  proposed 
amendments  are  In  effect,  and 
dissemination  systems  are  operating, 
liquidity  will  no<  be  affected,  and  that 
municip€il  securities  dealers  will  be 
willing  and  able  to  purchase  and  sell  as 
broad  a  range  of  securities  as  before. 
Commenters  should  consider  this 
analysis  and  suggest  any  factors  that 
may  have  effects  on  hquidity.  and  what 
operational  changes  or  repository 
arrangements,  or  changes  to  the 
proposed  amendment  to  the  rule,  would 
reduce  these  effect*. 

C.  Definitions 

1.  Final  Official  Statement 

Rule  15c2-12(e)(3)  presently  defmes 
the  term  "final  official  statement"  as  a 
document  or  set  of  documents  prepared 
by  the  issuer  or  Its  representatives 
setting  forth  information  concerning  the 
Issuer  and  the  securities  to  be  issued 
that  is  complete  as  of  the  date  iho 
document  is  dehvered  to  the 
Participating  Underwriter.  The 
definition  does  not  prescribe  the 
specific  information  required  to  be 
included  in  the  documents.  In  order  to 
ensure  that  the  purposes  of  Rule  15c2- 
12  are  met.  and  in  light  of  the  proposed 
amendment  obligating  Participating 
Underwriters  to  assure  that  issuers  have 
undertaken  to  provide  to  a  repository 
issuer-identified  minimum  annual 
financial  information,  as  well  as  notices 
of  material  events,  the  Commission  is 
proposing  to  amend  the  definition  of 
final  official  statement  to  include  an 
information  requirement.  The  definition 
of  final  official  statement  also  governs 
the  items  of  information  to  be  included 
in  the  near  final  official  statement, 
subject  to  availability  considerations.^* 


J»  See  Public  Securitiea  Association  (Aug.  24, 
1992)  (interpretatioD  regarding  the  informalion  to 
be  contained  ii>  near  final  official  statemenl 
obtained  and  reviewed  by  underwriters  pursuant  to 
RuJol5c2-12(btfl)). 
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Having  a  standard  with  which  to 
comparp  thp  rnntpnts  of  near  final 
official  statements  should  assist 
Participating  Underwriters  in  satisfying 
their  obbgation  to  have  a  reasonable 
basis  on  which  to  recommend 
securities. '2  '^ 

The  proposed  amendment  would 
define  the  final  official  statement  to 
include  information  concerning  the 
terms  of  the  proposed  issue  of 
securities,  and  financial  and  operating 
information  concerning  the  issuer  that  is 
adequate  to  provide  a  fair  presentation 
of  the  issuer's  current  financial 
condition  and  results  of  operations  and 
cash  flows,  including  audited  financial 
statements.  Financial  and  operating 
information  also  would  be  required  for 
any  "significant  obligor"  with  respect  to 
the  municipal  security.  The  term 
"significant  obligor"  is  defined  in  the 
proposed  amendment,  and  is  discussed 
below.  As  discussed  in  the  Companion 
Release,  reliable  financial  information, 
prepared  on  a  consistent  basis,  that 
fairly  presents  the  issuer's  and  any 
significant  obligor's  financial  position, 
is  an  important  component  of  a 
disclosure  scheme  designed  to  prevent 
fraud. 

Comment  is  requested  on  whether  an 
amendment  to  the  definition  of  final 
official  statement  is  necessary.  If 
commenters  consider  amendment 
necessary,  comment  is  requested  on 
whether  audited  financial  statements 
should  be  required,  whether  audited 
financial  statements  should  be  required 
to  be  audited  using  CAAS.  the  number 
of  years  of  audited  financial  statements 
that  should  be  included,  if  any.  and  if 
audited  financial  statements  are 
included,  whether  unaudited  financial 
statements  covering  interim  periods  also 
should  be  included.  Comment  also  is 
requested  on  whether  the  definition 
should  be  amended  to  require  that  the 
financial  statements  conform  to  GAAP, 
or  should  include  discussions  of 
material  deviations  from  GAAP  if 
prepared  on  some  other  basis. 

The  final  official  statement  can  be 
composed  of  a  set  of  documents. 
Comment  is  requested  on  whether  a 
seasoned  issuer  should  be  permitted  to 
incorporate  previously  prepared 
documents  by  reference  into  the  final 
official  statement  and.  if  incorporation 
by  reference  is  permitted,  what 
limitations  or  requirements  should  be 
imposed.  Comment  is  requested  on 
whether  seasoned  issuers  should  be 
required  to  provide  documents 


incorporated  by  reference  upon  request 
and  at  no  charge,  and  on  what  definition 
should  be  used  for  "seasoned  issuers." 
For  example,  seasoned  issuers  could  be 
defined  as  repeat  issuers  having  in 
excess  of  a  specified  dollar  amount  of 
outstanding  securities. 

2.  Significant  Obligors 

Proposed  paragraph  (b)(5)  of  the 
amendment  would  require  financial  and 
operating  information  on  "significant 
obligors"  of  an  issuer  of  a  municipal 
security  to  be  provided  in  the  final 
official  statement  and  in  annual 
financial  information.  The  proposed 
amendments,  in  paragraph  (f)(9),  also 
would  define  the  term  "significant 
obligor." 

An  obligor  is  any  person  who.  directly 
or  indirectly,  under  a  lease,  loan,  sale, 
or  other  agreement  or  arrangement,  is 
obligated  to  make  payments  to  the 
issuer,  which  cash  payments  are  the 
source  of  the  cash  flow  servicing  the 
obligations  on  municipal  securities.  The 
term  "obligor"  is  not  limited  to  issuers 
of  separate  securities  under  Rule  3b-5 
under  the  Exchange  Act  and  Rule  131 
under  the  Securities  Act,-''  Under  the 
proposed  definition,  an  obligor  would 
be  viewed  as  "significant"  if  it  is  the 
source  of  20  percent  or  more  of  the  cash 
flow  servicing  the  obligations  on  the 
municipal  securities. 

This  definition  is  designed  to  make 
available  to  the  municipal  securities 
market,  at  the  time  of  issuance  and  on 
an  annual  basis,  information  on  persons 
who  ultimately  are  responsible  for  the 
cash  flow  servicing  the  municipal 
securities.  The  proposed  definition 
recognizes  that,  with  portfolio  and 
concentration  risk  diversification,  the 
"significant  obligor"  of  an  issuer  of  a 
municipal  security  may  not  be  constant, 
but  may  change  from  year  to  year. 

Comment  is  requested  on  whether  20 
percent  is  an  appropriate  threshold  level 
of  cash  flow  to  require  disclosure 
concerning  a  significant  obligor,  or 
whether  a  different  threshold,  such  as 
10.  15,  or  30  percent,  should  be  used. 
Comment  also  is  requested  on  whether 
this  standard  should  differ  for  a  final 
official  statement  and  annual  financial 
information.  Fmally.  comment  is 
requested  as  to  whether  the  issuers 
obligation  to  provide  information 
concerning  significant  obligors  should 
be  conditioned  on  a  minimum 
threshold,  for  example,  payment 


"For  a  discussion  of  the  delivery  requirement  of 
a  near  final  officiel  stalenieni  pursuant  to  Rule 
15c2-12(bKJl.  ««  Companion  Release,  supra  note 
5  at  Section  m.E.6. 


2'  An  obligor  is  not  o[\ly  an  industrial  or 
commercial  enterprise,  but  may  include 
governmental  and  nonprofit  entities  as  well.  See  the 
definition  of  issuer  in  Rule  15c2-12(e)|4l.  17  CFR 
240  15c2-12(eK4);  Rule  3b-5.  17  CFR  240.3b-5.  and 
Rule  131.  17CFR230.131.under  the  Securities  Act. 


obligations  in  excess  of  $1,000,000.  or 
some  other  dollar  threshold. 

D.  Exemptions 

Consistent  vdth  other  provisions  of 
Rule  15c2-12.  the  proposed 
amendments  are  limited  in  appUcation 
to  primary  offerings  of  municipal 
securities  with  an  aggregate  principal 
amount  of  $1,000X100  or  more. 

The  proposed  amendments  include  a 
new  exemption  in  paragraph  (d)(2), 
applicable  to  paragraph  (b)(5).  This  new 
exemption  would  provide  that,  in 
addition  to  the  $1,000,000  threshold 
applicable  to  Rule  15c2-12  generally. 
Offerings  would  be  exempt  from  the 
operation  of  paragraph  (b)(5)  if.  at  such 
time  as  the  issuer  of  municipal 
securities  delivers  the  securities  to  the 
Participating  Underwriter,  the  issuer:  (a) 
will  have  less  than  $10,000,000  in 
aggregate  amount  of  municipal 
securities  outstanding,  including  the 
offered  securities;  and  (b)  the  issuer  will 
have  issued  less  than  $3,000,000  in 
aggregate  amount  of  municipal 
securities  in  the  most  recent  48  months 
preceding  the  Offering.  This  exemption 
is  designed  to  exclude  from  the 
application  of  paragraph  (b)(5)  small 
issuers  that  do  not  frequently  issue 
municipal  securities.  Comment  is 
requested  on  the  use  of  these  thresholds. 
Comment  also  is  requested  on  whether 
a  different  or  additional  threshold 
should  be  applicable  to  paragraph  (b)(5). 
Such  a  threshold  could  be  based  on  the 
number  of  holders  of  municipal 
securities,  or  on  the  number  of  holders 
falling  below  a  certain  level  at  the  end 
of  a  fiscal  year,  for  example.  300  or  500 
debt  holders.  Comment  is  requested  on 
whether  issuers  of  conduit  securities 
that  are  non-governmental  private 
activity  bonds  should  be  excepted  from 
this  exemption,  or  if  lower  or  different 
thresholds  should  be  used  for  such 
issuers.  Comment  also  is  requested  on 
whether  the  exemption  in  proposed 
paragraph  (d)(2)  is  appropriate  for 
conduit  financings,  in  light  of  the  fact 
that,  in  many  instances,  issuing 
authorities  are  created  for  the  sole 
purpose  of  issuing  bonds  to  finance  a 
particular  facility. 

The  proposed  amendments  also 
include  a  new  exemption  in  paragraph 
(d)(3),  exempting  from  the  application 
of  paragraph  (c)  of  the  rule  a  primary 
offering  of  municipal  securities  (1)  not 
sold  in  an  Offering  to  which  paragraph 
(b)(5)  applied,  or  (2)  sold  in  an  Offering 
exempt  under  paragraph  (d)(1)  or 
paragraph  (d)(2).  The  purpose  of  this 
exemption  is  to  permit  the 
recommendation  in  the  secondary 
market  of  securities  that  were  not 
subject  to  paragraph  (b)(5),  either 
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because  they  were  sold  in  a  primary 
offering  of  municipal  securities  with  an 
aggregate  principal  amount  of  less  than 
Si, 000. 000,  or  because  they  came  within 
the  existing  exemptions  under  newly 
designated  paragraph  (d)(1)  for  Umited 
placements,  short-term  securities,  and 
securities  with  demand  features,  or 
within  the  exemption  in  new  paragraph 
(d)(2)  for  small,  infrequent  issuers. 
Comment  is  requested  on  this 
exemption.  Specifically,  comment  is 
requested  on  whether  paragraph  (c)  of 
the  proposed  airtendments  should  be 
made  applicable  to  all  outstanding 
issues  of  municipal  securities.  The 
existing  transactional  exemption  in 
newly  designated  paragraph  (d)  would 
apply  to  the  amendments. 

E.  Transitional  Provision 

Newly  designated  paragraph  (g)  of  the 
rule  would  contain  a  transitional 
provision  for  the  proposed  amendments. 
The  provisions  of  paragraph  (b)(5) 
would  apply  to  a  Participating 
UnderwTiter  that  had  contractually 
committed  to  act  as  an  underwriter  in 
an  Offering  on  or  after  the  effective  date 
of  the  rule.  Comment  is  requested  on 
whether  this  transitional  provision  is 
appropriate,  and  on  whether  the 
effective  date  of  the  proposed 
amendments  should  be  delayed. 

ni.  Nationally  Recognized  Municipal 
Securities  Information  Repositories 

While  the  term  "NRMSIR"  currently 
is  used  in  paragraph  {b)(4)  of  Rule  15c2- 
12,  it  is  not  defined  in  the  rule.  In 
proposing  the  rule,  however,  the 
Commission  requested  comment  on  the 
creation  of  one  or  more  repositories  for 
municipal  securities  disclosure 
documents.^*  At  that  time,  the 
Commission  strongly  supported  the 
development  of  one  or  more  central 
repositories."  Of  the  more  than  sixty 


-♦Proposing  Release,  supra  note  6  a!  54  FR  37791. 

is  Adopting  Release,  supra  note  6  at  54  FR  28807. 
The  Commission  recognized  the  benefits  that  would 
accrue  bom  the  creation  of  competing  private 
repositories.  Id. 

In  1989,  the  MSRB  announced  its  intention  to 
establish  and  manage  a  central  repository  to  provide 
for  the  collection  and  dissemination  of  official 
statements  and  refunding  documents.  Letter  from 
lohn  W.  Rowe,  Chairman,  MSRB,  to  [onathan  G. 
Katz.  Secretary.  SEC  (June  1.  1989).  The  MSRB 
developed  its  Municipal  Securities  Information 
Library  ("MSIL")  system,  which  presently  collects 
infornution  and  disseminates  it  electronically  to 
market  participants  and  information  vendors. 
Securities  Exchange  Act  Release  No.  29298  (June 
n,  1991),  56  FR  28194. 

In  January  1993.  the  MSRB  began  operating  its 
Continuing  Disclosure  Information  pilot  system 
("CUI  System"),  which  is  a  central  repository  for 
voluntarily  submitted  official  continuing  disclosure 
documents  relating  to  outstanding  municipal 
securities  issues.  Securities  Exchange  Act  Release 
No.  30556  (April  6.  1992),  57  FR  12534.  The  CDI 


comment  letters  that  the  Commission 
received,  forty-five  expressed  views 
regarding  the  concept  of  repositories. 
Forty  of  the  forty-five  commenters 
expressed  support  for  some  form  of  a 
central  repository.-* 

NRMSIRs  were  discussed  in  the 
Adopting  Release,  where  the 
Commission  noted  that  in  determining 
whether  a  particular  entity  is  a  NRMSIR, 
it  would  look,  among  other  things,  at 
whether  the  repository:  (1)  Is  national  in 
scope;  (2)  maintains  current,  accurate 
information  about  municipal  offerings 
in  the  form  of  official  statements;  (3)  has 
effective  retrieval  and  dissemination 
systems;  (4)  places  no  limits  on  the 
issuers  from  which  it  will  accept  official 
statements  or  related  infonnation;  (5) 
provides  access  to  the  documents 
deposited  with  it  to  anyone  willing  and 
able  to  pay  the  applicable  fees;  and  (6) 
charges  reasonable  fees.^^  The  foint 
Statement  has  further  refined  the 
concept  to  suggest  the  designation  of 
state-based  repositories,  and  the 
creation  of  an  index,  maintained  by  the 
MSRB,  for  market  participants  to  learn 
of  the  availability  of  information 
provided  to  the  MSRB  or  to  a 
NRNiSIR.28 

The  proposed  amendments  do  not 
define  the  term  NRMSIR.  The 
Commission  requests  comment  on 
whether  NRMSIR  should  be  defined  in 
the  rule,  with  specific  standards 
established  for  NRMSIRs.  If  standards 
were  established,  the  Commission 
believes  the  followdng  standards  are 


System  operates  as  part  of  MSIL.  and  currently  is 
capable  of  accepting  documents  of  three  or  fewer 
pages  in  length. 

Neither  MSIL  nor  the  GDI  System  is  a  NRMSK. 
In  considering  the  approval  of  MSRB  rule  G-36. 
which  requires  underwriters  to  provide  the  MSRB 
with  copies  of  final  official  statements  and  certain 
other  information  prepared  by  is«\iers.  the 
Commission  noted  that  the  MSRB  did  not  intend  to 
seek  NRMSIR  status.  The  Commission  noted  that  if 
the  MSRB  sought  NRMSIR  status,  it  would  consider 
the  competitive  implications  of  such  a  request.  See 
Securities  Exchange  Act  Release  No.  2B081  (June  1, 
1990),  55  FR  23333.  23337  n.26. 

J»See  Adopting  Release,  supra  note  6  at  54  FR 
28807. 

^  See  Adopting  Release,  supra  note  6  at  54  FR 
28808,  n.65. 

™The  foint  Statement  suggested  that  in  order  to 
be  recognized  as  a  NRMSIR,  a  repository  should, 
among  other  things:  (1)  maintain  current,  accurate 
information  about  municipal  securities  in  the  form 
of  annual  Hiuncial  reports,  operating  data,  and 
other  current  Information;  (2)  have  an  effective 
retrieval  and  dissemination  system;  (3)  place  no 
limits  on  the  issuers  from  which  it  will  accept 
information  unless  it  is  a  single-state  repository:  (4) 
provide  access  to  the  documents  to  anyone  willing 
and  able  to  pay  the  applicable  fee:  (5)  charge 
reasonable  fees;  (6)  collect  infoimation  on  at  least 
a  state-wide  basis:  and  (7)  provide  for  timely 
notification  to  an  MSRB  index  of  names  of  issuers 
about  which  it  is  to  receive  information,  loint 
Statement,  supra  note  15  at  Addendum. 


appropriate.  It  requests  comment  on 
these  standards. 

NRMSIRs  should  maintain  current, 
accurate  information  about  municipal 
securities,  including  final  official 
statements,  the  issuers'  annual  financial 
information,  and  issuers"  notices  of 
material  events.  Moreover,  NRMSIRs 
should  have  effective  systems  for  the 
timely  collection,  indexing,  storage,  and 
retrieval  of  these  documents. 

NRMSIRs  should  be  capable  of 
national  dissemination  of  final  official 
statements,  annual  financial 
information,  and  notices  of  material 
events  through  electronic  dissemination 
systems,  in  response  to  telephone 
inquiries,  and  hard  copy  delivery  via 
facsimile,  by  mail,  and  by  messenger 
service.  Specific  dissemination  systems 
and  standards  should  be  delineated  in 
order  to  emphasize  the  importance  of 
effective  information  dissemination. 
Timely  public  availabihty  upon  receipt 
of  information  by  a  NRMSIR  also  is 
important.  For  example,  final  official 
statements  and  annual  financial 
information  could  be  made  available  by 
the  next  business  day  after  their  receipt 
by  a  NRMSIR,  and  notices  of  material 
events  could  be  made  available  within 
fifteen  minutes  of  their  receipt  by  a 
NRMSIR.  Comment  is  requested  on  the 
provision  by  NRMSIRs  of  electronic 
dissemination  of  information,  and  on 
the  suggested  timing  requirements  for 
availability  of  documents  for 
dissemination. 

Repositories  created  and  operated  by 
states  would  be  required  to  accept 
submissions  from  all  issuers  within 
their  own  states,  and  would  not  be 
permitted  to  accept  documents  from 
issuers  in  any  other  state.  National 
dissemination  requirements,  however, 
would  be  applicable  to  single-state 
repositories.  All  other  repositories 
would  not  be  permitted  to  limit  the 
issuers  from  which  they  will  accept 
final  official  statements,  annual 
financial  information,  and  reports  of 
material  events.  Comment  is  requested 
on  whether  state-based  repositories  can 
serve  as  an  effective  means  to 
disseminate  information  to  the  market 
for  a  nationally  traded  security,  so  the 
issuer  of  that  security  can  meet  its 
disclosure  obligations  using  a  state- 
based  repository.  Comment  also  is 
requested  on  whether  a  significant 
number  of  states  are  willing  to  make  the 
necessary  financial  commitment  to 
create  a  state-based  system.  NRMSIRs 
would  not  be  permitted  to  discriminate 
on  the  basis  of  the  requestor  in 
providing  documents,  and  would  be 
required  to  charoe  reasonable  fees. 

Finally,  in  orcier  to  implement  the 
indexing  system  suggested  by  the  }cir:t 
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Statement,  a  NRMSIR  would  be 
required  to  provide  notice  to  the  MSRB 
of  its  designation  by  an  issuer  as  the 
repository  for  the  issuer's  final  official 
statements,  annual  financial 
information,  and  notices  of  material 
events.  This  would  allow  the  creation  of 
an  index  by  the  MSRB  for  informing  the 
municipal  securities  market  of  where  an 
issuer  is  sending  its  secondary*  market 
disclosure.  Comment  is  requested  on  tlie 
feasibihty  of  expanding  this  provision  to 
require  a  NRMSIR  to  inform  the  MSRB 
whenever  it  receives  information  from 
an  issuer.  Comment  also  is  requested  on 
whether  documents  should  be  required 
to  be  placed  with  the  MSRB  either  in 
addition  to  or  in  lieu  of  a  NRMSIR. ^9 

The  MSRB  has  expressed  concern  that 
permitting  issuers  to  place  documents 
with  multiple  NRMSIRs  may  result  in 
repositories  receiving  information  at 
different  times.  This  raises  the  issue  of 
when  the  information  becomes 
"public,"  and  thus  when  dealers  are 
considered  accountable  for  it.  so 
Comment  is  requested  on  these  issues, 
and,  in  particular,  on  how  to  assure  that 
NRMSIRs  simultaneously  receive 
secondary  market  disclosure.  Comment 
also  is  -TK^uested  on  whether  any 
proposil  should  require  that  secondary 
market  disclosure  is  deposited  with  a]l 
designated  NRMSIRs.  In  addition, 
comment  is  requested  on  whether  the 
proposal  should  designate  specific 
methods  for  sending  information  to 
NRMSIRs. 

Smce  the  Commission  adopted  Rule 
15c2-12,  the  Division  of  Market 
Regulation  has  issued  three  letters 
taking  no-action  positions  recognizing 
national  information  vendors  as 
NRMSIRS,  based  on  the  standards  set 
out  in  the  Adopting  Release.'!  The 
Commission  anticipates  that  if 
standards  for  NRMSIRs  were  adopted, 
these  NRMSIRs,  as  well  as  new 
NRMSIRs,  would  be  required  to  have 
their  operations  meet  the  new- 
standards.  Comment  is  requested  on  the 
ability  and  willingness  of  both  potential 
NRMSIRs,  and  those  presently  operating 
under  no-action  letters,  to  meet  the 
standards  described.  Furthermore, 
comment  is  requested  as  to  whether 


i»  See  supra  note  25  (regarding  the  competitive 
implication*  of  the  MSRB's  seeking  NRMSIR 
siatus). 

wLetter  from  Christopher  A.  Taylor.  Executive 
Director.  MSRB.  to  Catherine  McGuire.  Chief 
Counsel.  Division  of  Market  Regulation.  SEC 
(December  20. 1993). 

>i  Letters  from  Richard  G  Ketchum.  Director. 
Division  of  Market  Regulation.  SEC.  to;  Joseph  V. 
Riccobor.o.  Executive  Vice-President.  American 
Banker -Bond  Buyer  (Jan.  4. 1990):  ].  Kevin  Kenny. 
President.  Chief  Executive  Officer.  J.).  Kenny  Co. 
(Jan.  4.  1990);  and  Michael  R.  Bloomberg,  President. 
Bloomberg.  UP.  Qan-  H.  ^990) 


designation  by  Commission  order, 
pursuant  to  standards  set  out  in  Rule 
15c2-12.  is  an  appropriate  method  for 
recognizing  NRMSIRs.  or  whether  it  is 
appropriate  to  continue  the  current  no- 
action  policies  of  the  Division. 

IV.  Application  of  the  Tower 
Amendment 

With  the  passage  of  the  Securities 
Acts  Amendments  of  1975  ("1975 
Amendments"),  Congress  provided  for  a 
limited  regulatory  scheme  for  municipal 
securities."  Prior  to  the  passage  of  the 
1975  Amendments,  municipal  issuers 
were  exempt  from  the  registration  and 
continuous  reporting  provisions  of  both 
the  Securities  Act  and  the  Exchange 
Act.  While  mimicipal  issuers  continued 
to  be  exempt  ftxim  all  but  the  antifraud 
provisions  of  the  federal  securities  laws, 
the  1975  Amendments  required  the 
registration  of  municipal  securities 
brokers  and  dealers.''  and  established 
the  MSRB,'*  granting  it  the  authority  to 
promulgate  rules  governing  the  sale  of 
municipal  securities. 

In  so  crafting  the  1975  Amendments, 
Congress  struck  a  balance  between 
investor  protection  and 
intergovernmental  comity.  This  concern 
is  reflected  in  Section  15B(d)(l)  of  the 
Exchange  Act,  which  prohibits  the 
MSRB  from  requiring  "any  issuer  of 
municipal  securities,  directly  or 
indirectly  through  a  purchaser  or 
prospective  purchaser  of  securities  from 
the  issuer,  to  file  with  the  Commission 
or  the  Board  prior  to  the  sale  of  such 
securities  by  the  issuer  any  application, 
report,  or  document,  in  connection  with 
the  issuance,  sale,  or  distribution  of 
such  securities." '5  While  narrowly 
tailoring  the  authority  of  the  MSRB  to 
require  that  disclosure  documents  be 
provided  to  investors, **  Congress  was 
careful  to  preserve  the  authority  of  the 
Commission  under  Section  15(c)(2)  of 
the  Exchange  Act.''' 

Moreover,  Section  15B(d)(2)  expressly 
indicates  that  "(njothing  in  this 
paragraph  shall  be  construed  to  impair 
or  limit  the  power  of  the  Commission 


"  The  Secunties  Ads  Amendments  of  1975.  Pub. 
L.  94-29.  89  Sut.  97  (June  4.  1975). 

'il5U.SC78o-4(«Kl|. 

'M5U.SC  78o-4(bUl). 

J']5U.S.C.  78o-4(d)(l). 

^The  so-called  "Tower  Amendment."  adding 
section  15B(dl(21.  15  U  S.C  78o-«(d)(2)  to  the 
Exchange  Act  probibiu  the  MSRB  from  requiring 
municipal  issuers,  directly  or  indirectly,  through 
municipal  securities  broker -dealers  or  otherwise,  to 
furnish  the  MSRB  or  prospective  investors  with  any 
documents,  including  official  statements.  The 
MSRB  specifically  is  permitted,  however,  to  require 
that  official  statements  or  other  documents  that  are 
available  from  sources  other  than  the  issuer,  such 
as  the  underwriter,  be  provided  to  investors. 

"15  use  780(c)(2). 


under  any  provision  of  this  title."  '* 
Thus,  while  prohibiting  the  Commission 
from  requiring  municipal  issuers  to  file 
reports  or  documents  prior  to  issuing 
securities  in  Section  15B(d)(l)." 
Congress  expanded  the  Commission's 
authority  to  adopt  rules  reasonably 
designed  to  prevent  fraud.  The 
Commission  believes  that  the  proposed 
amendments  to  Rule  15c2-12  are 
consistent  with  its  Congressional 
mandate  to  adopt  rules  reasonably 
designed  to  prevent  fraud  in  the 
municipal  securities  market. « 

V.  Effects  on  Competition  and 
Regulator^'  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange 
Act*'  requires  the  Commission,  in 
adopting  rules  under  the  Act.  to 
consider  the  anticompetitive  effects  of 
those  rules,  if  any,  and  to  balance  that 
impact  against  the  regulator^'  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  preliminarily  is  of  the  view 
that  adoption  of  the  proposed 
amendments  to  Rule  15c2-12  would  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 
The  Commission  requests  comment, 
however,  on  any  competitive  burdens 
that  might  result  from  amendment  of  the 
rule.  Moreover,  while  the  amendments 
apply  equally  to  all  brokers,  dealers,  and 
mimicipal  securities  dealers,  the 
Commission  is  interested  in  receiving 
comments  on  the  extent  to  which  the 
proposed  dollar  threshold  in  the  new 
exemption  in  paragraph  (e)  would 
burden  one  segment  of  the  industry 
more  than  another. 

In  addition,  the  Commission  has 
prepared  an  initial  regulatory  flexibility 
analysis  ("IRFA"),  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  *2  regarding  the 
proposed  amendments  to  Rule  15c2-12. 
The  IRFA  indicates  that  the 
amendments  to  the  rule  could  impose 
some  additional  costs  on  sm.all  broker- 
dealers  and  municipal  issuers. 
Nonetheless,  the  Commission  is  of  the 
view  that  many  of  the  substantive 
requirements  of  the  rule  amendments 
already  are  observed  by  broker-dealers 
and  issuers  as  a  matter  of  business 
practice,  or  to  fulfill  their  existing 
obligations  under  the  general  antifraud 


M15U.S.C.  78o-4(d)(21. 

J*15U.S.C  78o-4(dKl). 

•Rule  15c2-12  was  adopted  pursuant  lo  the 
Commission's  authority  under  Exchange  Act 
Sections  2.  3.  10.  15.  15B.  and  23;  15  U.S.C  7Bb. 
78c.  78).  78o.  780-4.  78q.  and  78w. 

«|  15  U.S.C  7ew(al(2). 

«5  use.  604. 
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provisions  of  the  federal  securities  laws. 
The  Commission  requests  comment  on 
the  extent  to  which  current  practice 
deviates  from  the  requirements  of  the 
proposed  amendments,  and  the  extent 
to  which  additional  costs  may  be 
imposed  on  small  broker-dealers  and 
municipal  issuers  if  the  amendments  are 
adopted  as  proposed. 

A  copy  of  the  IRFA  may  be  obtained 
from  Janet  W.  Russell-Hunter,  Esq.. 
Attoraev.  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V.,  Mail  Stop  7-10, 
Washington,  DC  20549,  (202)  504-2418. 

List  of  Subjects  in  17  CFR  part  240 

Reporting  and  recordkeeping 
requirements.  Securities 

Text  of  Proposed  .Amendments  to  Rule 
15C2-12 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  title  17  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U  S.C.  77c,  77d,  77g,  77j, 
77s.  77eee,  77ggg,  77nr.n.  77sss,  77ttt,  78c, 
78d,  78i.  78).  78A  78m,  78n,  78o.  78p,  78s. 
78w.  78x,  7all[d].  79q.  79t,  80a-20,  80a-23. 
80a-29,  80a-37,  80b-3,  80b-»  and  8bb-n, 
unless  otherwise  noted. 
*         •         *         •         * 

2.  Section  240.15c2-12  is  amended  by 
adding  a  Preliminary  Note  preceding 
paragraph  (a);  adding  paragraph  (b)(5); 
redesignating  paragraph  (c)  through 
paragraph  (f)  as  paragraph  (d)  through 
paragraph  (g);  adding  paragraph  (c); 
revising  newly  designated  paragraph  (d) 
and  paragraph  (f)(3);  adding  paragraph 
(f)(9);  and  adding  one  sentence  to  the 
end  of  newly  designated  paragraph  (g) 
to  read  as  follows: 

§240.15c2-l2    Municipal  securities 
disciosure. 

Preliminary  Note:  For  a  discussion  of 
disclosure  obligations  relating  to  municipal 
securities,  issuers,  brokers,  dealers,  and 
municipal  securities  dealers  should  refer  to 
Securities  Act  Release  No.  7049.  Exchange 
Act  Release  No.  33741,  FR-»2  (March  9, 
1994).  For  a  discussion  of  the  obligations  of 
underwriters  to  have  a  reasonable  basis  for 
recommendations  of  municipal  securities, 
brokers,  dealers,  and  municipal  securities 
dealers  should  refer  to  Securities  Exchange 
Act  Release  No  26100  (Sept.  22,  1988)  and 
Securities  Exchange  Act  Release  No.  26985 
(June  28,  1989). 
«  •  *  *  * 

(b)  Requirements.  •   •   • 


(5)(i)  A  Participating  Underwriter 
shall  not  purchase  or  sell  municipal^, 
securities  in  connection  with  an 
Offering  imless  the  Participating 
Underwriter  has  reasonably  determined 
that  the  issuer  or  its  designated  agent 
has  undertaken  in  a  written  agreement 
or  contract  for  the  benefit  of  holders  of 
such  securities,  to  provide  to  a 
nationally  recognized  municipal 
securities  information  repository: 

(A)  At  least  annually,  current 
financial  information  concerning  the 
issuer  of  the  municipal  securities  and 
any  significant  obfigors,  including 
annual  audited  financial  statements  and 
pertinent  operating  information;  and 

(B)  In  a  timely  manner,  notice  of  any 
of  the  following  events,  if  material: 

(1)  Principal  and  interest  payment 
delinquencies; 

(2)  Non-payment  related  defaults; 
(J)  Unscheduled  draws  on  debt 

service  reserves  reflecting  financial 
difficulties; 

(J)  Unscheduled  draws  on  credit 
enhancements  reflecting  financial 
difficulties; 

(5)  Substitution  of  credit  or  liquidity 
providers,  or  their  failure  to  perform; 

[6]  Adverse  tax  opinions  or  events 
affecting  the  tax-exempt  status  of  the 
security; 

(7)  Modifications  to  rights  of  security 
holders; 

(8)  Bond  calls; 

(9)  Defeasances; 

(10)  Matters  affecting  collateral;  and 

(11)  Rating  changes. 

(ii)  Such  WTitten  agreement  or 
contract  for  the  benefit  of  holders  of 
such  securities  shall  also  specify: 

(A)  The  accounting  principles 
pursuant  to  which  the  audited  financial 
statements  will  be  prepared; 

(B)  The  financial  and  pertinent 
operating  information  to  be  provided  on 
an  annual  basis,  in  addition  to  audited 
financial  statements;  and 

(C)  The  time  within  which  the  annual 
information  for  the  preceding  year  will 
be  provided  to  the  repository. 

(c)  Recommendations  without 
specified  information.  As  a  means 
reasonably  designed  to  prevent 
fraudulent,  deceptive,  or  manipulative 
acts  or  practices,  it  shall  be  unlawful  for 
any  broker,  dealer,  or  municipal 
securities  dealer  to  recommend  the 
purchase  or  sale  of  a  municipal  security 
unless  such  broker,  dealer,  or  municipal 
securities  dealer  has  reviewed  the 
information  the  issuer  of  the  municipal 
security  has  undertaken  to  provide 
pursuant  to  paragraph  (b)(5)  of  this 
section. 

(d)  Exemptions.  (1)  This  section  shall 
not  apply  to  a  primary  offering  of 
municipal  securities  in  authorized 


denominations  of  $100,000  or  more,  if 
such  securities: 

(i)  Are  sold  to  no  more  than  thirty  five 
persons  each  of  whom  the  Participating 
Unden\Titer  reasonably  believes: 

(A)  Has  such  knowledge  and 
experience  in  financial  and  business 
matters  that  it  is  capable  of  evaluating 
the  merits  and  risks  of  the  prospective 
investment;  and 

(B)  Is  not  purchasing  for  more  than 
one  account  or  with  a  view  to 
distributing  the  securities;  or 

(ii)  Have  a  maturity  of  nine  months  or 
less;  or 

(iii)  At  the  option  of  the  holder 
thereof  may  be  tendered  to  an  issuer  of 
such  securities  or  its  designated  agent 
for  redemption  or  purchase  at  par  value 
or  more  at  least  as  frequently  as  every 
nine  months  until  maturity,  earlier 
redemption,  or  purchase  by  an  issuer  or 
its  designated  agent. 

(2)  Paragraph  (b)(5)  of  this  section 
shall  not  apply  to  an  Offering  of 
municipal  securities  if,  at  such  time  as 
the  issuer  of  municipal  securities 
delivers  the  securities  to  the 
Participating  Underwriters: 

(i)  The  issuer  will  have  less  than 
$10,000,000  in  aggregate  amount  of 
municipal  securities  outstanding, 
including  the  offered  securities;  and 

(ii)  The  issuer  will  have  issued  less 
than  $3,000,000  in  aggregate  amount,  in 
the  48  months  preceding  the  Offering. 

(3)  The  provisions  of  paragraph  (c)  of 
this  section  shall  not  apply  to  a  primary 
offering  of  municipal  securities: 

(i)  Not  sold  in  an  Offering  to  which 
paragraph  {b](5)  of  this  section  applied; 
or 

(ii)  Sold  in  an  Offering  exempt  under 
paragraph  (d)(1)  or  paragraph  (d)(2)  of 
this  section. 

*  ♦        •        *        * 

(f)  Definitions.  *    *    * 

(3)  The  term  final  official  statement 
means  a  document  or  set  of  documents 
prepared  by  the  issuer  of  municipal 
securities  or  its  representatives  setting 
forth,  among  other  matters,  information 
concerning  the  terms  of  the  proposed 
issue  of  securities,  and  financial  and 
operating  information  adequate  to 
provide  a  fair  presentation  of  the 
issuer's  and  any  significant  obligor's 
current  financial  condition  and  results 
of  operations,  and  cash  fiows.  including 
audited  financial  statements,  that  is 
complete  as  of  the  date  delivered  to  the 
Participating  Underwriter. 

•  *         «         •         • 

(9)  The  term  significant  obligor  means 
any  person  who,  directly  or  indirectly, 
is  the  source  of  20  percent  or  more  of 
the  cash  flow  servicing  the  obligations 
on  the  municipal  securities. 
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(g)  Tmnsitional  Provision.  *   •   * 
Paragraph  fb)(5)  of  this  section  shall  not 
apply  to  a  Participating  Undervvriter 
that  has  contractually  conunitted  to  act 
as  an  underwriter  in  an  Offering  of 
municipal  securities  before  [effective 
date  of  final  rule). 

By  the  Commission. 

Dated:  March  9.  1994, 
Margaret  H.  McFarland. 
Dep  u  ty-  Secretary. 
|FR  Doc.  94-5927  Filed  3-16-94;  8:45  am] 

BILUNG  COD€  801»-01-P 


17  CFR  Part  240 

[Release  No.  34-33743,  File  No.  S7-6-94) 
RIN  323&-AF84;  323&-AG12 

Confirmation  of  Transactions 

agency:  Securities  and  Exchange 

Conimission. 

ACTION:  Proposed  amendments  to  Rule 

lOb-lO  and  proposed  rulemaking. 

SUMMARY:  The  Securities  and  E.xchange 
Commission  is  publishing  for  comment 
amendments  to  Rule  lOb-10  and 
proposed  Rule  15c2-13  under  the 
Securities  Exchange  Act  of  1934.  The 
proposed  amendments  to  Rule  lOb-10 
are  designed  to  clarify  the  operation  of 
the  Rule,  particularly  in  light  of  changes 
in  the  securities  markets  and  the 
development  of  new  securities  products. 
The  amendments  and  new  rule  are 
designed  to  enhance  the  disclosure 
given  to  customers  so  that  customers 
can  better  evaluate  their  securities 
transactions.  The  Commission  is  seeking 
comment  on  the  function  of  the 
confirmation  in  the  context  of  a  three 
day  settlement  period,  and  the  adequacy 
and  readability  of  customer  periodic 
statements. 

DATES:  Comments  should  be  received  on 
or  before  June  15,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.,  Mail 
Stop  6-9,  Washington,  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-6-94.  All  comment  letters  received 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Colby,  Deputy  Director,  (202/ 
272-2790),  Catherine  McGuire,  Chief 
Counsel,  (202/272-2844),  or  C.  Dirk 
Peterson,  Attorney.  (202/504-2418), 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 


450  Fifth  Street.  NW..  Mail  Stop  5-1, 
Washington,  DC  20549. 
SUPPtEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  proposes  to 
amend  the  confirmation  requirements 
under  Rule  lOb-10  i  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  2  to  strengthen  its  investor 
protection  function.  Generally,  Rule 
lOb-10  requires  a  broker-dealer  that 
effects  transactions  for  customers  in 
securities,  other  than  US.  Savings 
Bonds  or  municipal  securities,  to 
provide  a  written  notification  to  the 
customer,  at  or  before  completion  of  the 
transaction,  that  discloses  information 
about  the  transaction.'  Confirmation  of 
a  securities  transaction  provides  basic 
customer  protection,  the  importance  of 
which  was  recognized  by  the 
Commission  as  early  as  1937.* 

The  proposed  amendments  to  Rule 
lOb-10  would:  (1)  Require  confirmation 
disclosure  of  mark-ups  and  mark-downs 
for  riskless  principal  transactions  in 
debt  securities;  (2)  require  disclosure  of 
the  fact  that  a  debt  security  is  not  rated 
by  a  nationally  recognized  statistical 
rating  organization;  (3)  require 
confirmation  disclosure  of  mark-ups 
and  mark-downs  in  Nasdaq  and 
exchange-listed  securities;  (4)  require 
disclosure  regarding  whether  broker- 
dealers  are  not  members  of  the 


<  17CFR240.10b-10. 

MS  L'.S.C.  78a  etseq. 

•'  A  broker-dealer  has  an  obligation  under  Rule 
lOb-10  to  send  its  customers  an  immediate 
conrirmation  with  respect  to  each  transaction  the 
broker-dealer  effects.  In  the  case  of  a  customer 
account  managed  by  a  fiduciary  of  the  customer,  it 
is  important  to  note  that  the  account  is  the 
customer,  rather  than  the  fiduciary.  See  generally 
Letter  regarding  Merrill  Lynch,  Broadcort  Capital 
Corp.  and  Wagner  Stott  Clearing  Corp.  (March  25. 
1991)|available  on  LEXJSj.  Accordingly,  under  Rule 
lOb-10.  a  broker-dealer  must  send  an  immediate 
confirmation  to  the  account  holder,  in  addition  to 
any  confirmation  it  may  send  to  an  account 
fiduciary.  The  Commission  believes,  however,  that 
an  account  that  has  given  discretionary  authority  in 
writing  to  its  fiduciary  may  agree  in  writing  with 
the  broker-dealer  effecting  its  trades  to  waive  the 
receipt  of  an  immediate  confirmation  required  by 
Rule  lOb-10  if:  (1)  The  broker-dealer  sends  an 
immediate  confirmation  to  the  accounts  fiduciary. 
and  (2)  a  broker-dealer  sends  the  discretionary 
account  a  statement  no  less  frequently  than 
quarterly  containing  all  the  information  required  to 
be  disclosed  on  the  immediate  confirmation.  The 
customer  may  not  waive  this  quarterly  statement. 

«Rule  15cl-4. 17  CFR  240.15cl-4,  an  earlier 
confirmation  rule,  was  adopted  by  the  Commission 
in  1937.  Securities  Exchange  Act  Release  No.  1330 
(Aug.  4.  1937).  This  rule,  which  solely  applied  to 
transactions  in  securities  in  the  over-the-counter 
market,  was  replaced  in  1978  by  Rule  lOb-10. 
which  extended  the  Commission's  confirmation 
requirements  to  trades  conducted  on  a  securities 
exchange.  Securities  Exchange  Act  Release  No. 
15219  (Oct.  6.  1978),  43  FR  47495.  Rule  lOb-10 
initially  was  adopted  in  part  in  May  1977. 
Securities  Exchange  Act  Release  No.  13508  (May  5. 
1977),  42  FT?  25318  ("Adopting  Release"). 


Securities  Investor  Protection 
Corporation;  (5)  modify  the  disclosure 
requirements  with  respect  to  certain 
collateralized  debt  securities;  (6)  add  a 
preliminary'  note  to  the  Rule  indicating 
that  the  Rule's  disclosure  requirements 
do  not  limit  disclosures  necessary  under 
the  antifraud  provisions  of  the  federal 
securities  laws;  and  (7)  restructure  the 
Rule. 

Proposed  Rule  15c2-13  would  require 
brokers,  dealers,  and  municipal 
securities  dealers  (1)  to  disclose  mark- 
up information  in  riskless  principal 
transactions  in  municipal  securities; 
and  (2)  to  disclose  when  a  particular 
municipal  security  is  not  rated  by  a 
nationally  recognized  statistical  rating 
organization. 

The  confirmation  serves  several 
functions:  it  acts  as  a  customer  invoice; 
informs  investors  of  the  details  of  a 
transaction,  allowing  the  investor  to 
check  for  errors  or  misunderstandings; 
provides  consumer  information, 
allowing  investors  to  evaluate  the  cost 
and  quality  of  the  services  provided  by 
broker-dealers;  discloses  to  investors 
possible  conflicts  of  interest  between 
them  and  the  broker-dealer;  and  acts  as 
a  safeguard  against  fraud,  by  permitting 
the  customer  to  detect  problems 
associated  with  a  transaction. 

Implementation  of  a  settlement  period 
of  three  days  ("T+3")  may  alter  the 
confirmation's  utility  as  a  customer 

invoice  because  normal  confirmation  \ 

delivery  and  the  transfer  of  customer      ^ 
funds  and  securities  may  not  be  possible  i 
within  the  three  day  settlement  period. 
Under  the  previous  settlement  period  of 
five  days,  confirmations  generally  V 

reached  customers  in  time  for  thB_-— -""^ 
customer  to  review  them  prior  to 
transferring  funds  or  securities  to  the 
transacting  broker-dealer.  Under  T+3. 
the  customer  frequently  will  not  receive 
the  confirmation  through  the  mails  by 
day  three; '  thus,  shortening  the 
settlement  period  may  require  broker- 
dealers  either  to  demand  funds  or 
securities  from  the  customer  earlier  than 
at  present  or  to  cover  the  cost  of  the 
transaction  for  a  longer  period  of  time. 

Although  implementation  of  T+3  does 
not  create  compliance  problems  with 
regard  to  Rule  lOb-lO,^  the  Commission 


'  Broker-dealers  may  alleviate  the  concerns  of 
mail  delay,  for  example,  by  sending  confirmations 
by  facsimile. 

*Some  commentators  suggested  that  substantive 
changes  to  Rule  lOb-10  will  be  necessary  as  a  result 
of  the  adoption  of  Rule  15c6-l  of  the  Exchange  Act. 
17  CFR  240.15c6-l.  which  implemented  T+3. 
Because  Rule  lOb-10  requires  a  broker-dealer  to 
send  a  customer  written  confirmation  "at  or  before 
completion  of  the  transaction,"  some  have  argued 
that  a  T+3  settlement  period  will  make  compliance 
with  Rule  lOb-10  impossible.  The  Commission 

Conlinund 
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requests  comment  on  its  effect  on  the 
confirmation's  investor  protection 
functions.  If  the  confirmation  is  used 
less  frequently  as  an  invoice,  should 
some  of  the  confirmation's  content  be 
shifted  to  periodic  account  statements?' 

hi  this  connection,  the  Commission 
soUcits  ccmrrient  on  the  adequacy  and 
readability  of  periodic  statements  of 
account  generally  and  whether  tbsse 
account  statemenrs  are  read  and  relied 
upon  by  in\f  stcjrs  in  monitorir.g  their 
accounts. 

1.  Disclosure  of  Mark-L'ps  in  KrskJess 
Principal  Tran-sactions  in  Debt 
Securities 

Rule  lCb-10  currently  requires 
disclosu.'-es  of  broker- dealer 
compensation  in  agency  and  specified 
principal  trades.  In  agency  tradfs,  the 
confirmation  must  djsclose  bo'h  the 
transaction  pnce  and  the  commission 
charged.8  In  principal  trades  involving 
"Reported  Securities,""  Lho 


notes,  however,  l.h.*!  troxpr-op'. !e-s  C9a  comply 
with  Rule  lOb-lO  pv"n  lt  dpf  a  T+3  »«^*.leTient 
period.  Rule  lOb-10  rec;'j;re«  on!>  ir.3(  Ihs  broker- 
daaier  send  >»T';ien  cor.fim:at!on  by  -lenif-.T^nt 
date,  nol  ihii  tie  cus'o,T4t>r  6tit.8ii>  rec  e; .  e  it  by 
sertiempnt.  In  the  curreaf  five  days  •■t::.e'r.ent 
period,  broier-dae  le"-*  T^  pcaMv  senil  c  j^omer 
confinnalion*  the  cay  a*ter  trade  da'e.  which  will 
satisfy  Rule  lOb-lOevpn  u.-ceroT+a  settJemeni 
period. 

'Six  of  L^e  exchanges  and  iha  Nalior.al 
Association  of  Securities  Der.lt- rs.  I.nc.  ("NASD") 
have  rules  req  jiring  thai  such  penodic  statements 
be  sent  to  customers  The  Commission  has 
proposed  a  rule  requiring  innual  account 
statements  in  the  pajinent  for  oriior  How  context. 
Sef  Securities  Exchar.ge  Act  Release  No.  33026 
(Oct  7,  1993).  b»  FR  5;<>34  (Ot.  13,  1993>. 

»  17  O-'K  240  10b-ltMa;;2)  e.ld  17  CFS  240.10b^ 
I0(a)(7)(ii). 

•Rale  nAa3-lta)i4).  17  CFH  240.1  lAa3-lta)(4). 
defines  "Reported  Secuiity"  as  a.iy  ex-.her:ge-lisled 
equity  security  or  Nasdsq  secuDTy  for  which 
troossction  reporU  ar?  made  svsiUbie  on  a  real- 
iJ-Tie  bests  pursu>!n!  to  an  efiective  tra-^soction 
reporting  pla.i.  An  "effecti.s  trar-sainion  reporting 
plsn"  refers  to  a  transe.-tion  reporting  p.'^n  that  the 
f  om.Tii.ssion  ha<  approved  pursijani  to  Rule  1 1  Afl3- 
1    17Cm240n,\a3-llall3). 

Reported  Secu-nties  presently  include: 

1.  Na<;daq  securities  Lhat  m»<>t  standards  set  Id.nh 
i.T  the  Naiicnal  Mdjkes  System  Securities 
Desigrv^'lon  P'.en  t"NBsdaq/?^1S  securitifs"). 

2.  Cer:=!r>  ^ecurlies  lislj-d  on  a  national  securitie* 
eichange  t:^al  meet  standards  of  the  tracsactlon 
reporting  plan  iumwn  as  the  Restated  Consolidated 
Tape  Association  PUn  ('  C7A  Pion"'>.  This  would 
include  securities  that  are  registered  or  aJmined  to 
unlisted  trsding  privileges  on  8  national  securities 
exchange,  includir^  s«cur:*ips  l:3!ad  on  va-Sous 
regional  excha-iges,  •ii'id  i.^kiI  substantiaMy  meet 
New  York  Stock  Exchange.  Inc  ("NYSE  )  or 
American  Stock  E.xnhang8.  'i.c  ("A.Tiex")  original 
listi.-'.gchteiia. 

A  number  of  securities  that  are  quoted  oo  .S<isdAq 
t^nd  listed  on  certain  regional  stock  exch^ngess 
howe-.er,  are  act  subject  lo  an  effsc-tive  transaaion 
reporting  pia.n.  Approximately  1.600  securities 
tjaded  on  Nasdaq  Oo  no!  satisfy  tSe  criteria  ior 
designation  as  a  Nasdac^N.MS  security,  and  thus  are 
not  part  of  an  effective  transection  reporting  plan. 
Siiniiarly,  a  H.-nited  number  of  regional-exchange 
listed  securities  are  nol  covered  by  the  CTA  Plan. 


confirmation  must  disclose  the  trade 
price  reported  by  the  broker-dealer  for 
that  transaction  and  the  mark-up 
calculated  from  the  reported  price. '^  In 
"riskless"  principal  trades  in  non- 
reported  equity  securities,"  Rule  lOb-10 
requires  brokers  and  dealers,  other  than 
market  makers,  to  disclose  the  amount 
of  any  mark-up  received.'^  The 
Commission  is  proposing  to  amend  Rule 
10b- 10  to  require  the  disclosure  of  mark- 
up information  for  riskless  principal 
trades  in  debt  securities,  other  than  U.S. 
Savings  Bonds  and  municipal  securities. 
The  Commission  also  is  proposing  Rule 
15c2-13  to  require  disclosure  of  mark- 
up information  in  riskless  principal 
trades  in  municipal  securities.  Rule  10b- 
IQfCurrently  requires  confirmations  for 
transactions  in  debt  securities  to 
disclose  to  the  customer  the  net  dollar 
price  and  yield,  but  not  separate 
disclosure  of  compensation 
information."  The  Commission  believes 


'"17  CTH  24ai06-10(a)(8)(iK31. 

>■  "Riskless"  principal  tra'tles  ai«  transactions  lo 
which,  after  receiving  an  order  to  buy  or  sell  from 
a  customer,  the  broker-dftaier  purchases  the  security 
from  another  person  lo  offset  a  contemporaneous 
purchase  by  the  customer  or  sells  the  security  to 
anol.her  person  to  oflset  a  contennporaneous  sale  by 
t.he  customer.  AJibough  t.^ese  transsciions  are 
characterized  as  riskless,  they  still  involve 
counterparty  risk.  See  Exchange  Ad  Rule  15c3- 
l!a)(2)(vi).  17  CFR  24ai5c3-l(a)(2Xvi).  (relating  to 
net  «-pital  requirements). 

Rule  lOb-10  currently  does  not  require  that  a 
broker-dealer  acting  as  a  principal,  other  tiian  In  a 
"riskless"  pri.-icipal  capacity,  disclose  the  a-Tiou.nt 
of  mark-up  for  trar.s,9Ctioiu  in  non-reported 
securities.  But  see.  infra  Section  3  for  a  discussion 
of  rr.ark-up  disclosure  requirerrwnts  for  r«3n- 
reported  securities  that  are  subject  to  lestsaie 
refxjrting. 

¥oT  purposes  of  clarity  and  to  conform  to  Rule 
15g-4.  17  CFR  240.15g~4  (requiring  riskless 
principal  discloeure  for  trades  Invoivii^  penny 
slocks),  the  Commission  proposes  to  replace  t.he 
term  "amount  of  any  ir»ark-up,  mark-down,  or 
similar  remuneration  received,"  currently  used  in 
Rule  10t>  10,  with  "di0erenc8  between  the  price  to 
the  custon;*r  tnd  such  contemporaneous  purchase 
or  sale  price." 

'3 17  CFR  24ai0b-10(a)(8)(>)(A).  For  purposes  of 
this  release,  references  to  mark-ups  are  equally 
applicable  to  mark-dcrwns  or  co.'nmissinn 
equivaler.ts. 

In  determining  the  brokBr-de»f!er's  .T,a.Tk-up8  for 
a-.tifraud  disclosure  purposes,  the  Co—jnission 
edinscs  broker -dealers  to  note  that  t."ie  framework 
set  forth  in  Alslead,  DetTipsey  ft  Companv.  Inc.,  47 
S.E.C.  1034  (1984),  governs  the  appropriate  met.hcxi 
for  determining  the  prevailing  market  price  in 
active  or  dominated  ai>d  cont.-olled  mdrkets.  5><?9 
.Securities  Exchange  Act  -Heloase  No  29C93  [Apr. 
17,  1991).  56  FR  19165,  for  further  discussion  of 
AJsteod  m  connection  with  prof^sed  penny  stock 
rules  which  are  aoopled  in  Securities  Exchanf^e  Act 
Release  No.  3O608  (Apr.  20,  1992),  57  FR  18004.  S^ 
also  Mayer  Stirrer.  Securities  Exchange  Act 
Release  .No.  31095.  (Aug.  26, 1992),  52  SEC  Doc 
1430,  appeal  docketed  sub.  noon.  Goroen  w.  SEC, 
Na  92-1554  (D.C  Cir.)  appeal  dismissed  per 
stipulation  (applying  tiie  Alstead  framework  to  case 
involving  excessive  mark-ups  in  a  dominated  and 
cont.'olled  market).  S*«  Securities  Excha.ige  Act 
Release  No.  33083  (Oct  21,  1993). 

"17CFR  240.10b- 10(a)(5). 


that  investors  in  debt  secuniies,  like 
investors  in  equity  securities,  should  be 
informed  of  the  costs  in  riskless 
principal  trades  because,  despite  the 
legal  distinctions,  these  tradeis  are  the 
functional  equivalent  of  trsr.sacticns 
effected  on  an  agency  basis. 

On  three  previous  occasions,  the 
Commission  proposed  amendments  to 
Rule  lOb-10  that  would  have  required 
disclosure  of  mark-ups  for  riskless 
principal  trades  involving  debt 
securities,  including  municipal 
securities. >♦  Commentators  argued 
against  adoption  of  mark-up  disclosure 
for  riskless  principal  debt  trades  saj-ing 
that:  (1)  The  amount  of  a  mark-up  was 
not  material  to  investors;  (2)  adoption  of 
the  proposal  would  have  a  detrimental, 
disproportionate  effect  on  small  broker- 
dealers;  and  (3)  the  amendment  would 
present  compliance  tmd  enforcement 
difficulties  because  of  differences 
between  the  debt  and  equity  markets. " 
The  Commission  withdrew  the  proposal 
in  1932,'*  and  subsequently  adopted 
amendments  .^quiring  that 
confirmations  contain  disclosures 
concerning  the  yield  of  debt  securities.'"' 

In  bght  of  the  incrp.as3ng  size  of  tce 
debt  market, '8  together  with  experience 
with  mark-up  disclosure  in  riskless 


"Set'  Swruritif»  Exi-^tinge  A<-l  Release  .Na  15220 
(Oct  6.  1978),  43  FK  47533  (proposing  mark-up 
disclosure  for  riikJess  principal  u-ades  In  mu.iicipal 
securities)  ("1978  Release"):  Src urties  Exchange 
/urt  Release  No.  r>661  Our*  23,  1977V  42  FR  33*«8 
(proposing  mark-up  disclosure  by  non-market 
makers  in  riskless  principal  transactions  invoMng 
equity  a.nd  debt  securities,  but  .-Kit  municipel 
securities);  and  Securities  Exchange  Act  Relstse  No 
12S06  (Sept.  16,  1976),  41  FR  41432  |pt^)pe«i.ig 
mark-up  disclosure  t>y  non-n^arket  mnsers  in 
riskless  principal  trBr..ssct>oriS  involvi.ng  equ;fy  and 
debt  swurities). 

"One  rorrjnentator  noted  that  determinjrg 
whether  a  particular  firm  wes  a  rr,arke1  makfT  in  lht> 
debt  context  was  difficult  because  tlie  martet  maker 
definiiion  ccmamp'a'es  an  equity  environment  and 
dofj  not  account  for  the  di.'^erences  in  the  de-M 
environment.  S<^l-et;er  from  Suiiivan  ft  Oor^well 
to  George  A.  Fitzsimmons,  Secretary,  SEC,  datfd 
lanua.'y  15,  1979. 

"^Securities  Exchange  Act  Release  No.  18967 
(Aug  20,  1962),  47  FR  37919. 

"Securities  Exchange  Act  R^ifa")  No.  169S8 
(A  jg  20. 1992),  47  FR  37920.  accptbd  in  Securities 
Exchange  Act  Release  Na  19687  (Apr.  18,  liS3),  49 
FR  17583. 

'"The  amount  of  ojfstandi.-.g  ciebt  in  the  U.S.  is 
approxi.Taitely  Si. 9  trillion  In  ccrporbts  debt,  of 
which  S29S  billion  Is  held  by  individual  invef.to.'s 
(households  and  mutual  funds)  in  corporate  &^d 
foreign  debt  securiljas  (See  Flow  of  F  at.d  /u^co'i.-.:.- 
F;rst  Qaarier,  1993),  $4.S  tiillicn  in  U.S. 
government  securities,  and  $1.2  triHion  in 
municipal  bo.^d&.  Securities  Industry  Fact  Book, 
Securities  Industry  Association  (1^3),  at  21.  Tiie 
municipal  securities  market  comprises 
approxirr^at^ly  50.000  state  and  locaJ  issuer:  with 
an  outstanding  principal  acxmnt  of  securities  in 
excess  of  $1 .2  trillion.  .S?e  SEC  Report  on  ;ne 
Municipal  Securities  Market  (SepL  19«3),al  1. 
There  are  approximately  13  mijlioa  ckisses  of 
municipal  securities  spread  across  150,000  different 
issuances.  Public  Securities  ^ssociaticHi. 
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principal  trades  for  equities,  the 
Commission  believes  that  mark-up 
disclosure  for  riskless  principal  trades 
in  debt  securities  should  be  revisited." 
Confirmation  disclosure  of  mark-ups  in 
riskless  principal  transactions  will  aid 
investors  by  disclosing  to  them 
transaction  costs.  This  will  assist  the 
client  in  monitoring  brokerage  expenses 
and  detecting  possible  improper 
practices.  For  instance,  the  Commission 
understands  that  mark-ups  charged  in 
riskless  principal  trades  in  long-term 
securities  are  substantially  greater  than 
mark-ups  charged  in  short-term 
securities,  because  the  impact  on 
disclosed  yield  is  smaller  in  the  long 
term  trade.  The  Commission  believes 
that  customers  should  be  given  the 
ability  to  compare  mark-ups  in  these 
trades. 

In  withdrawing  the  riskless  principal 
mark-up  disclosure  proposal  in  the  1978 
Release,  the  Commission  stated  that  it 
would  "maintain  close  scrutiny  to 
prevent  excessive  mark-ups  and  take 
enforcement  action  where 
appropriate." -0  Since  1982,  the 
Commission  and  NASD  have 
undertaken  a  number  of  enforcement 
actions  against  broker-dealers  involving 
undisclosed,  excessive  mark-ups  in  debt 
securities.-'  Requiring  disclosure  of 


'"  Mark-up  disclosure  requirements  are  applicable 
at  present  to  trades  in  debt  securities  convertible 
into  equity  securities.  Section  3(a)(lll.  15  U.S.C. 
78c(a)(ll).  and  Rule  3all-l  of  the  Exchange  Act, 
17  CFR  240.3all-l.  define  equity  security  to 
include  any  security  convertible  into  an  equity 
security.  Debt  security  is  defined  to  include  a 
convertible  security  for  purposes  of  certain 
paragraphs  of  Rule  lOb-10,  but  not  for  purposes  of 
mark-up  disclosure  in  riskless  principal  trades. 

» Securities  Exchange  Release  No.  18987  (Aug. 
20,  1982).  47  FR  37919.  at  37920. 

J'  See,  e.g  .  F.B.  Horner  &  Associates  v.  S.E.C..  9&4 
F  2d  61  (2d  Cir.  1993)  (mark-ups  charged  of  5%  for 
collateralized  mortgage  obligations  held  to  be 
excessive);  First  Honolulu  Securities  Corp.,  mark- 
ups of  5%  for  municipal  and  corporate  bonds  held 
to  be  excessive):  Investment  Planning.  Inc.. 
Securities  Exchange  Act  Release  No.  32687  (July  28. 
1993)  (upholding  NASD  finding  that  mark-ups  of 
4%  on  certain  corporate  and  municipal  bonds  were 
excessive):  Lake  Securities.  Inc..  (Securities 
Exchange  Act  Release  No.  31283  (Oct.  2,  1992) 
(mark-down  of  7.4%  on  FNMA  mortgage-backed 
securities  held  to  be  fraudulent):  Hamilton  Bohner. 
44  S.E.C.  Doc.  1297  (1989)  (mark-dovk-ns  ranging 
from  5.3%  to  10.2%  in  excess  of  permissible  levels 
and  NASD's  findings  of  violations  upheld);  Donald 
T.  Sheldon.  Admin  Proc.  File  No.  3-6626 
(December  2.  198«)|available  on 
LEXlSKundisclosed  mark-ups  of  over  8%  (or 
municipal  bonds  and  over  5%  for  government 
securities  found  to  be  excessivel.  appeal  docketed. 
No.  93-4405  (11th  Cir);  Alan  Charles  RefVin, 
Securities  Exchange  Act  Release  No.  26311  (Nov, 
25.  1988).  42  S.E.C.  Doc.  490  (consent  decree 
included  findings  that  certain  registered 
representatives  executed  transactions  involving 
mark-ups  of  between  10%  and  34%  in  zero  coupon 
bonds):  PaineWebber,  Inc.  Securities  Exchange  Art 
Release  No,  25418  (Mar,  4,  1988).  40  SEC,  Doc,  693 
(offer  of  settlement  stated  that  registrant  charged 
customers  undisclosed,  excessive  mark-ups  in 


mark-ups  in  riskless  principal  trades  in 
debt  securities  would  supplement  the 
Commission's  and  self-regulatory 
organizations'  enforcement  programs,  by 
giving  investors  greater  ability  to  review 
the  mark-ups  on  their  transactions.  As  a 
practical  matter,  the  proposed 
amendment  also  may  permit  broker- 
dealers  that  consistently  observe  the 
highest  standards  of  practice  to  compete 
more  effectively  against  broker-dealers 
that  charge  excessive  mark-ups.22 

Because  riskless  principal 
transactions  do  not  involve  holding 
securities  in  inventory  for  any 
appreciable  length  of  time,^-''  the  broker- 
dealer's  compensation  easily  can  be 
calculated  by  comparing  the  order 
tickets  for  the  purchase  and  sale 
involved.  In  addition,  a  broker-dealer 
must  assess  whether  its  mark-ups 
violate  NASD  or  Commission  mark-up 


transactions  involving  the  sale  and  repurchase  of 
stripped  U.S.  Treasury  bond  coupons);  Nicholas  A. 
Codispoti,  48  S.E.C.  842  (1987)  (mark-ups  of  6.1% 
to  32.7%  on  municipal  brands  with  inactive  market 
found  to  be  excessive);  Sutro  S  Co.,  Securities 
Exchange  Act  Release  No.  23663  (Sept.  30,  1986). 
36  S.E.C.  Docket  1199  (offer  of  settlement  included 
finding  that  transactions  were  executed  with  mark- 
ups and  mark-downs  of  between  10%  and  34%  on 
US.  Treasury  bonds):  Hanauer.  Stern  &  Co.. 
Securities  Exchange  Act  Release  No.  21313  (Sept. 
11, 1984).  31  S.E.C.  Doc.  483  (consent  decree 
included  findings  of  excessive  mark-ups  on 
municipal  securities  transactions):  SEC.  v.  MV 
Securities.  Inc.  (S.D.N, Y.,  No,  Civ,  1164).  Litigation 
Release  No,  10289  (Feb,  21,  1984).  29  SEC.  Doc. 
1591.  (defendants  enjoined  from,  inter  alia,  paying 
or  charging  unfair  prices  to  customers  in  municipal 
bond  transactions). 

The  Commission  brought  an  injunctive  action 
against  an  unregistered  broker-dealer  for  defrauding 
his  customers  by  secretly  interpositioning  himself 
betvseen  customers  and  dealers  in  certain 
government  and  municipal  securities,  and 
appropriating  for  himself  better  market  prices  that 
should  have  been  made  available  to  his  customers, 
SEC  v,  Ridenour.  913  F.2d  515  (8th  Cir.  1990), 

In  addition,  the  Commission  has  submitted 
amicus  briefs  in  cases  alleging  excessive  mark-ups 
in  debt  securities.  See,  e.g..  Amicus  Curioe  Brief  of 
the  SEC  and  Elvsian  Federal  Savings  Bank  v.  First 
Interregional  Equity  Corp..  713  F.  Supp.  737  (D.  N  ), 
1989)(brief  arguing  that  mark-ups  ranging  from 
17,4%  to  21,27%  for  principal  only  trust  certificates 
were  excessive  and  mark-ups  ranging  between  5.3% 
to  7,39%  on  collateral  mortgage  obligations  were 
excessive). 

"  The  Commission  is  aware  of  instances  in  which 
the  customer,  while  being  correctly  informed  that 
no  "commission"  is  involved  in  a  principal 
transaction  in  a  debt  security,  has  been  given  the 
impression  that  no  transaction  fee  is  being  charged. 
See  "Firms  Must  Accurately  Disclose  Bond  Trading 
Charges."  SASD  Begulalory  &■  Compliance  Alert 
Oune  1990).  Irrespective  of  current  or  future  Rule 
lOb-10  disclosure  requirements,  a  misleading 
statement  or  a  failure  to  disclose  material  facts 
about  the  compensation  received  by  the  broker- 
dealer  constitutes  an  antifraud  violation. 

"The  riskless  principal  disclosure  requirements 
are  intended  to  apply  to  offsetting  transactions, 
regardless  of  the  sequencing  of  the  transaction.  See 
Securities  Exchange  Act  Release  No,  15219  (Oct,  6, 
1978).  at  n  20;  and  Letter  regarding  Buys- 
MacGrpgor.  McSaughton-Greenwalt  »  Co.,  (Feb.  1, 
1980).  (19801  Fed,  Sec.  L.  Rep,  (CCH)  176,313. 


policies.  Accordingly,  the  Commission 
does  not  treiieve  that  the  proposal 
would  be  overly  burdensome  for  broker- 
dealers.    ..'^^ 

Unlike ^^urrent  disclosure 
requiremetitsior  riskless  principal 
transactions  in  equity  securities,  the 
proposed  amendment  and  Rule  15c2-13 
do  not  include  an  exclusion  for  market 
makers.  This  exclusion  is  omitted 
because  market  makers  have  a  much 
more  limited  function  in  the  debt 
markets.  Typically,  dealers  in  these 
markets,  especially  the  municipal 
market,  do  not  display  two-sided 
quotations  nor  carry  inventories  of  debt 
securities,  as  is  characteristic  of  a 
market  maker  in  equity  securities. 
Because  of  the  tax  implications,  the  lack 
of  dealer  inventory,  and  the  relative 
illiquidity  of  the  market  for  any 
particular  municipal  security,  short 
positioning  of  municipal  securities  is 
difficult  and  imposes  greater  risk  that  a 
dealer  will  be  unable  to  cover  its  short 
position. 2* 

The  Commission  requests  comment 
on  the  proposal  to  disclose  mark-ups  in 
riskless  principal  transactions  in  debt 
securities.  In  particular,  the  Commission 
requests  comment  concerning  whether 
proposals  requiring  mark-up  disclosure 
in  riskless  principal  transactions  in 
mimicipal  securities  should  be 
incorporated  in  one  rule  under  the 
authority  of  the  Municipal  Securities 
Rulemaking  Board  ("MSRE"),  rather 
than  the  Commission.  In  addition, 
comment  is  sought  concerning  the 
proposed  definition  of  riskless  principal 
contained  in  sub-paragraphs  (e)(10)  and 
Cb)(3)  of  Rule  lOb-10  and  Rule  15c2-13. 
respectively. 25  The  Commission  further 
requests  comment  concerning  the  extent 
to  which  broker-dealers  act  as  market 
makers,  as  defined  in  Section  3(a)(38). 
in  the  debt  market  and  the  extent  that 
broker-dealers  currently  calculate  mark- 
ups in  riskless  principal  debt 
transactions  for  business  purposes,  such 
as  determining  the  compensation  of 
sales  personnel.'*  In  addition,  the 
Commission  requests  comment  on 
whether  the  proposed  requirements  for 
mark-up  disclosure  in  debt  securities 


"Short  positioning  municipal  securities  is  rare 
because  the  Internal  Revenue  Service  will  not  allow 
both  a  borrower  and  lender  of  a  municipal  security 
to  claim  a  lax  exemption.  In  effect,  the  lender  of  ■ 
municipal  security  would  be  trading  tax  exempt 
interest  for  taxable  interest.  In  addition,  to  the 
extent  that  any  short  positioning  occurs  with 
respect  to  municipal  securities,  the  IRS  imposes 
additional  reporting  requirements  on  the 
participating  parties.  See  Internal  Revenue  Code, 
§6045(d), 

B  See,  supra,  note  10  for  a  discussion  of  riskless 
principal  transactions. 

^Salesperson  compensation  is  of^en  determined 
as  a  percentage  of  the  gross  mark-up  charged  on  ■ 
principal  transaction. 


12770 


Federal  Register  /  Vol.  59.  No.  52  /  Thursday.  March  17,  1994  /  Proposed  Rules 


should  cover  securities  transactions 
occurring  on  the  same  dav  rather  than 
hmiting  the  disc!osure  solely  to  riskless 
principal  transactions. 

2.  Disclosure  of  Unrated  Debt  Securities 

As  proposed,  both  Role  iOh-10  and 
Rule  15c2-13  will  require  broker- 
dealers  to  disclose  wben  a  debt  security, 
other  than  securities  defined  under 
Section  3(a)(42)(A)  and  (B)  of  the 
Exchange  Act."  is  not  rated  by  a 
nationally  recognized  statistical  rating 
organization.  The  Commission  is  not 
requiring  the  disclosure  of  the  specific 
rating  of  a  debt  security  because  that 
information  most  Ukely  will  be 
disclosed  to  a  customer  when  a  broker- 
dealer  sells  such  a  security.  Brokers  are 
less  hkely  to  Inform  customers  that  a 
security  is  not  rated.  While  the 
Commission  recognizes  that  an  unrated 
bond  may  not  necessarily  be  unsound  or 
speculative,  this  information  will 
benefit  investors  by  alerting  them  that 
they  may  want  to  make  further  inquiry 
of  the  broker-dealer.  In  the  municipal 
securities  market,  this  information  is 

{)articulariy  useful  becau.se  of  the 
imited  secondary  market  information  in 
that  market  and  the  comparatively 
higher  rates  of  issuer  defauh  for  unrated 
municipal  bonds. 2*  The  Commission 
requests  comment  whether  securities 
other  than  U.S.  Treasury  securities 
should  be  excluded  from  this 
requirement.  In  addition,  the 
Commission  requests  comment  on 
whether  this  requirement  as  it  relates  to 
municipal  securities  should  be 
incorporated  in  one  rule  under  the 
authority  of  the  MSRB. 

3.  Disclosure  of  Mark-Ups  and  Mark- 
downs  in  Certain  Na.sdaq  and 
Exchange- Listed  Securities 

Since  1985.  Rule  lOb-10  has  required 
broker-dealers  acting  as  principals  in 
transactions  in  Reported  Securities  »  to 
disclose  on  customer  confirmations  the 
reported  trade  price,  the  price  to  the 
customer,  and  the  difference  between 
the  two  prices. '<'  In  response  to  the 


T>  15  U.S.C  78(cWa)l42)(A)  and  (Bl 

9 Statistics  have  shown  that  unrated  muiucipal 
bonds,  which  make  up  appraxLnaiely  an»-third  of 
(be  market,  in  the  aggrngale  have  a  higher  default 
rate  thai  do  rated  bono*.  See  Muntcipal  Bor.d 
Drfaa^ti—The  ISM"!  a  XVcode  in  Hevjew  1-2.  at  1. 
U-  Ke.iny  Co..  Inc.  19931.  According  to  tais  stjdy 
on  defaiilt  .'alas  berween  ianiMry  1.  19a0to 
Decpoiber  31.  1991.  628  unrated  isaues  detauiled 
comfMired  with  98  rated  Issues.  See  ako.  Publtc 
Securities  Assooattan.  An  Examinatton  of  .Vin- 
Bated  Ktmx-ipaJ  CHauiU  1966- 1991  i  Q""-  8. 
1991) 

"See,  mpra  note  8  (or  the  definition  of 
"Reported  Securities," 

"iron  24O.10t>-KX«((8Kl)(BV  The  reported 
tr»id<9  prlc*  U  the  price  at  wtuch  a  broiier-deaieT 
reports  a  trade  lo  NA.SDAQ  or  an  exchange.  fVice 


expansion  of  last  sale  reporting  to 
additional  securities,  the  Commission  is 
DOW  proposing  to  amend  Rule  10b- 10  to 
require  similar  disclosxire  in  principal 
transactions  in  Nasdaq  equity  securities 
that  are  not  Nasdaq/NMS  securities 
("Nasdaq  Small  Cap  Securities"!  and 
certain  exchange-listed  sectirities.  These 
securities  are  subject  to  last  sale 
reporting,  but  are  not  included  in  the 
definition  of  "Reported  Security,"  as 
provided  in  Rule  llAa3-l  of  the 
Exchange  Act. 

In  April.  1992.  the  Commission 
approved  a  proposal  by  the  NASD"  to 
require  last  sale  and  volume  reporting 
for  all  securities  traded  on  Nasdaq.  '^ 
Shortly  afterwards,  the  NASD  required 
its  members  to  disclose  to  customers  on 
written  confirmations  the  reported  trade 
price,  the  price  to  the  customer,  and  the 
difference  between  the  two  prices  in  a 
particular  Nasdaq  Small  Cap  Securities 
transaction."  The  NASD's  rule  provides 
customers  who  trade  Nasdaq  Small  Cap 
Securities  with  the  same  compensatiOQ 
disclosure  required  under  Rule  lOb-10 
for  Nasdaq/NMS  seciiritles. 

The  proposed  amendment  would 
consolidate  in  Rule  lOb-10 
compensation  disclosure  applicable  to 
all  Nasdaq  stocks.  It  also  would  extend 
this  compensation  disclosure  to 
principal  transactions  In  regional- 
exchange  hsted  securities  subject  to  last 
sale  repHJrting.**  Doing  so  would  treat 
similar  securities  consistently  and 
would  provide  benefits  to  customers 
with  httle  additional  burden  on  broker- 
dealers.  Because  securities  traded 
through  Nasdaq  and  regional  exchanges 
are  subject  to  last  sale  reporting 
requirements,  and  NASD  members  are 
required  to  disclose  on  confirmations 
the  reported  price,  the  customer's  price, 
and  the  difference,  capturing  and 
disclosing  the  same  information  for 
purposes  of  complying  with  Rule  10b- 
10  would  not  appear  to  req\iire  systems 
changes  or  additional  personnel. 


lo  the  ctistomer  oimaiu  tl>e  ultimate  price  the 
customer  pays  or  receives  for  a  securities 
transaction,  including  airy  miscnll&neous  feea 
imposed  by  tite  broker-dealer.  This  would  not 
Include  fees,  such  as  taxes.  SEC  fees,  or  any  other 
fees  requ ired  by  state  or  federal  ia w.  See.  eg..  Lettrr 
regarding  Cities  Securities  Corp.  (Dec  11, 1991) 
[available  on  LEXIS). 

X  Securities  Exchange  Ad  Release  No.  30392 
(Feb.  21.  1992  It  57  FR  6d80. 

u  Securities  Exchange  Act  ReieaM  No.  30569 
(Apr.  10,  19821.  57  F8  13396. 

M  NASD  Schedule  lo  By-Uws.  Schedule  D.  p(.  XJ. 
S  3,  NASD  Manual  (CCH)  11867D,  apfooved  In 
Securities  Exchange  Act  Raieasa  No.  30871  Ourw 
»,  1992),  57  tH  302BJ. 

"Typlcalty.  these  ore  securities  of  smeller 
companies  thai  are  IMed  and  traded  exclusively  on 
one  rvgionai  exchange. 


4.  Disclosure  of  Coverage  by  the 
Securities  Investor  Protection 
Corporation 

The  Commission  is  proposing  to 
require  that  the  confirmation  contain  a 
disclosure  concerning  coverage  under 
the  Securities  Investor  Protection  Act  of 
1970  ("SIPA").M  Under  SIPA,  all 
brokers  or  dealers  registered  with  the 
Commission  under  Section  15(b)  of  the 
Exchange  Act,  with  certain  exceptions,^ 
are  members  of  the  Securities  Investor 
Protection  Corporation  ("SIPC").  In  the 
event  of  the  financial  failure  of  a  SIPC 
member  broker-dealer,  SIPC  protects 
each  customer  up  to  $500,000  for  claims 
for  cash  and  securities,  except  that 
claims  for  cash  are  limited  to  $100,000. 

A  number  of  incidents  involving  the 
financial  failure  of  registered  broker- 
dealers,  and  their  unregistered  affiliates, 
have  illustrated  the  potential  for 
confusion  about  the  application  of  SIPC 
coverage  to  customers'  accounts.  In  one 
of  these  cases,  a  registered  broker-dealer 
and  its  government  securities  affitiate 
were  commonly  owned,  shared 
p>ersonnel  and  office  facihties,  and  did 
not  distinguish  between  the  two  entities 
in  certain  written  and  oral 
communications,  leading  to  customer 
confusion  concerning  SIPC  coverage.^ 
Because  government  securities  brokers 
and  dealers  registered  under  section  15C 
of  the  Exchange  Act  are  not  members  of 
SIPC,  their  customer  accounts  are  not 
protected  by  SIPC-^ 

In  order  to  reduce  the  potential  for 
confusion  regarding  whether  SIPC 
coverage  exists  for  accounts  w^ith 
government  securities  dealers,  as  well  as 
other  cases  where  an  investor  might 
mistakenly  assume  that  SIPC  coverage 
exists,  the  Commission  is  proposing  to 
amend  Rule  lOb-10  to  require  broker- 
dealers  that  are  not  SIPC  members  to 
affirmatively  state  in  the  customer 
coufinnaticn  that  they  are  not  SIPC 


»  Securities  Investor  Proleclion  Act  of  1970.  Pub. 
L  91-598.  64  Stat.  1836.  as  amended  (codified  at 
15  U.SC  78aaaels«}  ). 

>»Tbe  following  broker -dealers  are  excluded  from 
SIPC  memberstiip;  (1 )  Government  securities 
brok«T -dealers  registered  under  section  ISC  of  the 
Exchange  Act:  (2)  persons  whc«e  pr'.'icipel  business 
in  the  determination  of  SIPC  land  subiecl  to 
CofT.rriuion  approval)  is  conducted  CKjtside  the 
Dniled  States:  and  (3)  persoiu  whose  businesa 
consults  axciualvely  of  (a)  tbe  distribution  of  shares 
of  registered  opei>-eiKl  investmenl  companies  or 
uikit  investriMsm  trusts,  (b)  the  sale  of  variable 
an.iujtit«,  (c)  tbu  business  of  insurance,  or  (d)  the 
business  of  rendering  ioveetment  a<tvisor>  services 
to  one  or  more  registered  investment  compajiie!  or 
Insurarice  company  seporste  accounts.  SIPA  sees. 
3<d)(2)(A)  and  16(12)  15  U.S.C  78cccia)|2KA)  and 
78Ut(12). 

**  See  gfneralty.  SSC  v.  Donald  Sbeldoa  Group. 
Inc.  el  al..  Admin.  Pro.  File  No.  >-6628  (Dec  2. 
1988). 

*  See,  supra  note  33. 
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members  and  to  require  disclosure  if  the 
account  is  carried  by  a  broker  or  a  deakr 
that  is  not  a  SIPC  member  This 
disclosure  requirement  would  be 
consistent  with  the  authonty  granted  to 
the  Commission  concerning  SIPC 
disclosure  under  the  Government 
Securities  Acts  Amendments  of  1993.?^ 

5.  Disclosure  for  Certain  Asset-Backed 
Securities 

The  Commission  is  proposing  fo 
amend  the  yield  disclosure 
requirements  with  respect  to  asset- 
backed  securities.  The  Rule  currently 
requires  broker-dealers  that  effect 
transactions  in  debt  securities,  other 
than  U.S.  Savings  Bonds  or  municipal 
securities,  to  disclose:  (1)  The  yield  to 
maturity,  if  the  transaction  is  effected  on 
the  basis  of  dollar  price;  (2)  if  the 
transaction  is  effected  on  a  yield  basis, 
then  the  dollar  price  calculated  from 
that  yield;  and  (3)  if  effected  on  a  basis 
other  than  dollar  price  or  yield  to 
maturity,  and  the  yield  to  maturity  will 
be  less  than  the  represented  yield,  then 
both  the  \ield  to  maturity  and 
represented  j-ield. 

When  these  amendments  were 
adopteo,  the  Commission  noted  the 
importance  of  yield  data  to  an  investor 
in  transactions  in  debt  securities. *o  The 
yield,  or  dollar  price,  at  which  a 
transaction  is  effected  in  the  secondary 
market  will  be  directly  related  to  the 
anticipated  maturity.  Thus,  features  that 
cause  a  debt  security  to  pay  sooner  or 
later  than  expected  will  alter  the  actual 
yield  that  an  investor  receives. 

In  recognition  of  this  effect,  the 
Commission  excluded  from  the  actual 
yield  disclo?ure  requirements  securities 
that  represent  an  interest  in  notes 
secured  by  liens  upon  real  estate 
continuously  subject  to  prepayment.*' 
The  Commission  noted  that  fluctuations 
in  interest  rates  may  cause  mortgage 
notes  underlying  participation 
certificates  to  prepay  at  rates  faster  or 
slower  than  anticipated.  At  the  time  the 
Commission  adopted  the  yield 
amendments,  the  primary  application  of 
the  exception  was  to  transactions  in 
securities  issued  or  guaranteed  by  the 
Government  National  Mortgage 
Association,  Federal  National  Mortgage 
Association,  and  the  Federal  Hon»e  Loan 
Mortgage  Corporation. 


Since  1983,  when  the  yield  disclosure 
provisions  were  added  to  the  rule,  the 
"structured  financing"  ■•i  market  has 
been  dramatically  increased  to  include 
securities  backed  by  mortgage  notes, 
automobile  loans,  computer  leases, 
consumer  debt,  and  other  receivables. 
Also,  broker -dealers  now  offer  a  vanetv 
of  derivative  mortgage  instruments  and 
structured  financing  vehicles  in  which 
payment  to  investors  is  related  du^ctly 
to  pavTT.ents  of  princij>al  and  mterest  on 
underlying  debt  instruments.  In  many 
cases,  these  various  asset-based 
seouities  subject  the  investor  to  the 
same  prepayment  risks  that  are  present 
in  mortgage  participation  cprtificates.  To 
reduce  prepayment  exposure  from  asset 
backed  securities  for  some  investors, 
collateralized  mortgage  obligations 
("CMOs")  have  been  developed. 

CMOs  are  collateralized  by  pools  of 
residential  mortgage  loans.  Like  other 
asset-backed  securities,  the  rate  of 
prepayment  on  the  underlying  collateral 
of  CMOs  is  correlated  inversely  with 
interest  rate  changes  in  the  general 
economy.  The  actual  maturities  of 
CMOs  are  dependent  on  these 
prepayment  speeds.  CMOs  are  priced  on 
the  basis  of  the  estimated  "weighted 
average  life"  ("VVAL")  of  individual 
CMO  tranches.  As  interest  rates  decline, 
prepayments  increase,  with  a 
corresponding  shortening  of  WALs. 
Conversely,  an  increase  in  interest  rates 
results  in  a  lengthening  of  maturity. 
Estimated  yields  cannot  be  established 
\\ithout  some  prepayment  assumption 
underlying  the  WAL;  for  this  reason, 
disclosure  of  accurate  prepayment 
assumptions,  and  an  appreciation  of 
their  implications,  is  essential  to  making 
a  sound  investment  decision. 

CMOs  are  offered  in  several  tranches 
of  varying  maturity  and  yield  that  are 
intended  to  appeal  to  a  broad  spectrum 
of  investors.  One  or  more  tranches 
typically  are  structured  as  a  plaimed 
amortization  class  ("PAC ").  PAC  bonds, 
whose  maturities  are  shielded  from  both 
WAL  extension  and  conL'action  risk, 
have  the  maximum  protection  available 
in  CMOs.  U.ilike  PAC  bonds,  target 
amortization  class  ("TAC")  bonds  only 
provide  protection  against  rapid 
prepayments,  i.e.,  against  a  shortening 
of  maturity.  In  CMO  offerings  there  also 
are  "support  classes,"  or  "companion 
classes,  '  of  the  PAC  or  TAC  bond 


classes,  which  bear  a  disproportionate 
share  of  prepayment  risk.  *3 

In  view  oi  the  changes  in  the 
structured  financing  market  described 
above,  the  Commission  proposes  to 
revise  the  yield  disclosure  requirements 
for  asset  backed  securities.  On  the  one 
hand,  the  Commission  proposes  to 
expand  the  range  of  debt  securities 
where  yield  need  not  be  disclosed  to 
include  any  asset  backed  security 
subject  to  continuous  prepayment.  ♦* 
Broker-dealers  must  disclose  yield 
information  vMth  respect  to  debt 
instruments  that  are  insulated  from 
prepayment  risk,  or  where  sufficient 
certainty  exists  to  permit  an  accurate 
forecast  of  the  yield  that  investors  will 
receive.  *» 

On  the  other  hand,  the  Commission 
proposes  to  treat  CMOs  differently  from 
other  debt  insLnunenls  under  the 
proposed  amendments.  A  broker-dealer 
effecting  transactions  in  CMOs  would  be 
required  to  disclose,  with  respect  to  the 
security,  (1)  estimated  yield.  (2)  the 
weighted  average  hfe.  and  (3)  the 
prepayment  assum.ptions  underlving  the 
yield. 

The  Commission  emphasizes  that  the 
proposed  amendments  only  would 
apply  to  yield  disclosure  on  a 
confirmation  and  would  not  affect  the 
broker-dealer's  obligation  under  the 
general  antifraud  provisions  of  the 
federal  securities  laws  to  disclose 
material  information,  apart  from  that 
required  by  Rule  lOb-10,  regarding  the 
composition  of  mortgage  pools  or  other 
factors  that  will  affect  yield. 


-'ISL'SCrSO-StaiUV 

•Socurities  Exchange  Act  ReteeM  ^4«l.  19687 
(April  la,  19831,  49  FS  17583. 

«•  For  purptwes  of  paregrapha  (s)(3)  and  (o)Wl.  Ibe 
tenn  "debt  securiTy"  u  defiaed  in  Rule  lOb- 
10(e)(4).  17  CFR  240.10b-10(«>M4l  to  incl  jde  a 
fractional  or  participation  in!>:rest  in  aotes.  The 
Commission  also  excepted  securities  with  a 
[T-.aturity  ddle  that  may  be  extended  by  Ibe  JMuer. 


**  "Structured  financing"  ia  a  .'inancing  lechr.i<5iie 
whereby  a  sponsor.  wQicfi  has  or.gioated  or  has 
purcha.sed  ctir^ain  nn&,uial  collateiai,  such  as 
account.^  receivable  or  rr^ortgage  Icaas,  transfers 
such  assets  to  a  a-ust.  a  li.-nited  pu.'po&e  enliiy 
organized  *o)«ly  fur  purposes  of  l^e  otSenag.  That 
entity  theo  issues  detx  obligatiortf  or  equity 
securities  with  ddtri-ttka  cbbractc.sticx.  Toe 
process  also  has  t>een  termed  "securitization.  ' 


*'  The  PAC  bond's  cash  fkrw  stability  is  etrhiewd 
by  giving  its  principal  payments  a  higher  prioriTy 
than  those  of  the  CMO  "companion"  trs.'x:he9. 
While  PAC  txjads  generally  yietd  about  50  to  75 
basis  points  above  comparable  Treasury  bonds, 
companion  tranches  can  yield  as  much  a*  ISO  to 
175  ba&is  pcinls  above  comparable  Treasury  t>onds. 
an  attractive  yield  for  investDr?  seeking  ettnTtatives 
lo  money  marliet  funds  and  certificates  of  orpoAit. 
As  a  by- product  of  PAC  or  TAC  bonds,  bowpver. 
"cofnpaaion  '  bonds  are  more  volatile  th«in  PAC  or 
T.^C  bonds.  According  to  Kitch  lavestors  Se.'-.'ice. 
Inc.  "companion"  bonds  generally  demon^trdte 
"moderate-lo-hiqh  volatility,  with  a  very  sr-.aU 
percentage  having  low  voiatility."  "CMO  Tranctie 
Risk  Revealed."  Fitch  Investors  Service,  Inc.  3 
tApi.16.  19921. 

'♦This  amendr-.tnt  would  codify  a  no-action 
response  issued  by  the  staff  in  1  Md  witb  respect  to 
mor:g.t|:e-tiackect  securities,  and  apply  it  lo  cut-t- 
becked  securities  gpnerslly.  Lftter  n^ard.ng  Mtmll 
LvrKbCaptlal^lackfU  (Oct.  19.  19S«)  lavaiiohte  on 
IJLXISL 

«  For  examf,ie.  the  Commivsion  notes  t.'.*! 
rrortiiage  loans  en  multi-fajriiiy  housing  may 
contain  sub<*4n'..al  prepayment  peoaltii>s.  so  tr.a!  a 
s<^:unty  CDliateraiizad  by  or  repies^'ii'.ing  an  i.iterp-t 
in  such  notes  wouid  be  expected  to  provioe  a 
preit >cta£)«e  p^ynfrl  strecm  to  investors.  Siiriiarty, 
BLitomobite  rnci^ivaoies  may  pr;/vida  a  predictable 
payn:.ent  str«an>  because  automobile  owner*  a.-e  less 
likely  lo  prepay  their  automobile  loans.  By  tbeir 
naiura,  certain  secuiiiies,  such  as  most  mongdfiK- 
backed  bonds,  also  provide  certainty  ol  cash  flow*. 
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In  this  connection,  the  Commission 
requests  comments  concerning  the 
manner  in  which  yields  are  represented 
to  investors  in  mortgage-backed 
securities;  the  assumptions  made  by 
broker-dealers  concerning  prepayment 
speed  for  mortgage  pools;  and  how 
interest  rate  risk  and  foreclosure  risk  are 
disclosed  to  investors  m  mortgage- 
backed  securities. 

The  Commission  requests  comment 
on  the  effect  of  the  amendments  on 
customer  understanding  of  the  return  on 
tfieir  investments.  In  addition,  the 
Commission  requests  comment  on  the 
advisability  of  requiring  separate 
disclosure  relating  to  the  prepayment 
assumptions  underlying  a  yield 
quotation  in  a  CMO  and  on  the  written 
confirmation  for  a  transaction  in  a  CMO. 

6.  Preliminary  Note  to  Rule  lOb-10 

The  Commission  proposes  to  add  a 
preliminary  note  to  Rule  lOb-10  to 
clarify  the  relationship  between  the 
Rule's  disclosure  requirements  and 
additional  disclosures  that  may  be 
required  to  satisfy  antifraud  provisions 
of  the  federal  securities  laws.  In  several 
cases  over  the  years,  broker-dealer 
defendants  have  argued  that  because 
Rule  lOb-10  did  not  require  disclosure 
of  specific  information  on  a 
confirmation,  it  was  not  material  for 
purposes  of  the  general  antifraud 
provisions  of  the  Exchange  Act.*" 
Although  courts  have  given  short  shrift 
to  these  arguments,  the  Commission 
wishes  to  reiterate  that  Rule  lOb-10  is 
not  a  safe  harbor  from  the  general 
antifraud  provisions  of  the  federal 
securities  laws.'*'  A  broker-dealer  has  a 
duty  established  by  federal  common  law 


theories^  independent  of  the 
requirements  of  Rule  lOb-10  to  disclose 
material  facts  to  an  investor  at  the  time 
of  the  investor's  investment  decision. ^^ 

In  amending  Rule  lOb-10,  the 
Commission  must  balance  the  increased 
cost  to  broker-dealers,  and  ultimately  to 
investors,  of  compliance  against  the 
benefits  that  added  disclosures  v/ill 
provide  investors.*"  In  some  instances, 
the  Commission  has  declined  to  adopt 
proposed  amendments  to  its 
confirmation  requirements  because  they 
were  considered  too  costly,  or  would 
have  been  too  difficult  to  apply  on  a 
uniform  basis.'"  Even  when  the 
Commission  has  not  required  broker- 
dealers  to  disclose  specific  information 
to  investors  pursuant  to  Rule  lOb-10. 
this  information  nonetheless  may  be 
material  to  an  investor.^^ 


••Spp.  eg.  Shivangi  v  Dean  Wilter  Reynolds. 

Ir.c.  637  F.  Supp.  1001  (S.D.  Miss.  19861.  affd,  825 

F.2d  885  (5th  Cir   1987):  Krome  v.  Merrill  Lynch. 

fierce.  Fenner  &  Smith  Inc..  637  F.  Supp.  910.  915- 

916  (S.D  NY.  1986):  and  Ettmger  v.  Merrill  Lynch. 

Pierce,  Fencer  It  Smith.  Inc..  Fed.  Sec.  L.  Rep. 

(CCHl  193.102  (ED  Pa.  1986).  revd.  835  F.2d  1031 

(id  Cir   1987) 
'"  In  the  adopting  release  to  Rule  lOb-10.  the 

Com-Tiission  explained  that: 
The  rule  does  not  attempt  to  set  forth  all  possible 

categories  of  material  information  to  be  disclosed  by 

broker-dealers  in  connection  with  a  particular 
transaction  in  securities.  Rule  lOb-10  only 
mandates  the  disclosure  of  information  which  can 
generally  be  expected  to  be  material.  Of  course,  in 
particular  circumstances,  additional  information 
may  be  material  and  disclosure  may  be  required. 

Securities  Exchange  Release  No.  13508.  (May  5. 
1977).  42  ra  25318.  at  25320  n  28. 

See  also  Securities  Exchange  Acl  Release  No. 
22197  (Sept    n.  1985).  50  FR  37648.  37653  n.53 
(indicating  that  disclosure  of «  ■■mark-up"  for 
national  market  system  securities  under  Rule  10b- 
10  would  not  control  traditional  determinations  of. 
among  other  things,  whether  the  mark-ups  are 
excessive  for  purposes  of  the  antifraud  provisions 
of  the  federal  securities  laws). 


«Two  theories,  the  fiduciary  and  shingle  theory, 
establish  an  obligation  on  the  pan  of  a  broker-dealer 
to  deal  with  customers  fairly.  In  cases  where  a 
broker-dealer  has  established  a  customer 
relationship  based  upon  trust  and  confidence,  and 
the  customer  depends  upon  and  follows  the  broker- 
dealer's  advice,  a  fiduciary  relationship  is 
establislied  between  the  broker-dealer  and 
customer.  As  a  fiduciary,  the  broker-dealer  also  is 
obligated  to  disclose  all  the  material  facts  of  a 
customer's  transaction.  See  In  re  Arleen  W.  Hughes. 
27  S.E.C.  627  (1948),  affd.  174  F.2d  969  (D.C.  Cir. 
19-19). 

Closely  related  to  the  fiduciary  theory  is  a  duly 
to  the  customer  established  by  the  "shingle  theory." 
According  to  the  shingle  theory,  a  broker-dealer 
impliedly  represents  at  the  outset  of  a  securities 
transaction  that  it  wiW  deal  with  its  customers  fairly 
and  in  accordance  with  the  standards  of  the 
industry.  Duker  &  Duker.  6  SEC.  386.  388-89 
(1939). 

wThe  fact  that  a  broker-dealer  has  met  the 
requirements  of  Rule  lOb-10  should  begin  the 
analysis,  not  end  it.  The  confirmation  is  delivered 
after  the  contract  is  created.  Thus,  irrespective  of 
the  content  of  the  confirmation,  specific  terms  of 
the  ira.nsaction  that  may  affect  the  customer's 
investment  decision  should  be  disclosed  at  the  lime 
of  a  purchase  or  sale  of  a  security.  See.  e.g..  Norris 
&  Hirshberg  v.  S.E.C.  177  F.2d  228  (D.C.  Cir.  1949) 
(affirming  a  Commission  decision  holding  that  the 
failure  of  a  broker-dealer  to  disclose  its  true 
capacity  at  the  lime  of  a  transaction,  as  principal 
rather  than  as  agent,  was.  among  other  things,  a 
violation  of  Section  10(b)  of  the  Exchange  Acl. 
notwithstanding  the  fact  that  the  broker-dealer  had 
disclosed  thai  it  was  acting  a»  principal  in 
confirmations  sent  to  investors). 

wFor  example,  the  Commission  noted  in  the 
release  proposing  Rule  10i>-10  that: 

Since  the  costs  of  regulation  designed  to  promote 
investor  protection  are  in  the  final  analysis  paid  for 
in  large  part  by  the  investor,  the  Commission  is 
endeavoring  to  adjust  regulatory  requirements  to 
eliminate  those  for  which  compliance  costs  appear 
to  be  disproportionate  to  the  practical  benefits  of 
investor  protection  thereby  obtained. 

Securities  Exchange  Act  Release  No.  12806  (Sept. 
16.19761.41  FF  41432. 

'I  See  Securities  Exchange  Act  Release  No.  18987 
(Aug.  20.  1982).  47  FR  37919. 

'J  The  Commission  reiterated  this  point  in  a 
release  concerning  disclosure  of  mark-ups  in  zero- 
coupon  instruments.  Securities  Exchange  Acl 
Release  No.  24368  (Apr.  21.  1987).  52  FR  15575.  See 
also  Amicus  Curiae  Brief  of  the  SEC  and  Ettinger 
v.  Merrill  Lynch.  Pierce.  Fenner  ft  Smith.  Inc.,  835 
F.2d  1031  (3d  Cir.  1987). 


Accordingly,  the  Commission  is 
proposing  to  add  a  brief  preliminary- 
note  to  the  Rule,  expressing  the  long- 
standing position  that  Rule  lOb-10  was 
not  intended  to  codify  the  universe  of 
disclosure  necessary  in  a  transaction. 

7.  Restructuring  of  the  Rule 

A  variety  of  non-substantive  changes 
have  been  made  to  the  rule  to  enhance 
its  clarity.  Headings  have  been 'added  to 
each  paragraph.  Paragraph  (a)  has  been 
reordered  to  combine  elements 
dependent  on  the  capacity  of  the  broker 
or  dealer.  Paragraphs  (b)  and  (c)  have 
been  combined  into  a  single  paragraph 
(c),  and  one  element  of  former 
paragraph  fb)  has  been  moved  to  the 
definition  of  "investment  company 
plan"  in  paragraph  (e).  A  definition  of 
riskless  principal  transaction  has  been 
added,  and  references  to  broker  or 
dealer  have  been  made  gender  neutral. 


8.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange  Act*-^ 
requires  that  the  Commission,  in 
adopting  rules  under  the  Act.  consider 
the  anti-competitive  effects  of  such 
rules,  if  any,  and  balance  any  anti- 
competitive impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  is  preliminarily  of 
the  view  that  the  proposed  amendments 
to  Rule  lOb-10  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 
The  Commission  requests  comment, 
however,  on  any  competitive  burdens 
that  might  result  from  adoption  of  the 
amendments  or  the  new  rule. 

In  addition,  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA"),  pursuant 
to  the  requirements  of  the  Regulatory- 
Flexibility  Act,5-«  regarding  the  proposed 
amendments  to  Rule  lOb-10.  The  IRFA 
may  be  obtained  from  C.  Dirk  Peterson, 
in  the  Office  of  Chief  Counsel,  Division 
of  Market  Regulation,  (202)  504-2418. 

In  addition,  the  Commission  has 
consulted  with  the  Department  of  the 
Treasury  pursuant  to  Section  15(c)(2)  of 
the  Exchange  Act  concerning  the  SIPC 
disclosure  requirements. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  securities. 


"15U.S.C  78wta)(2). 
M5U.S.C603. 
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Text  of  Proposed  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  title  17,  chapter  11  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURmES 
EXCHANGE  ACT  OF  1934 

1 .  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority.  15  U.S  C  77c  77d,  77g.  77j. 
77s,  77eee.  77ggg,  77nim,  778ss.  77ltt.  78c. 
78d,  78i.  78),  78^,  78ai,  73n.  78o,  780-5.  78p. 
78s,  78w,  78x.  78//(d).  79q.  79t.  80a-20.  80a- 
23,  808-29,  80a-37.  80b-3,  80t>-4  and  aob- 
11,  unless  othe^^^•ise  noted. 


2.240.1b  Section  240.10b-10  is 
amended  by  adding  a  preliminary  note 
prior  to  paragraph  (a),  re\ising 
paragra|ihs  (a)  and  (b),  remo\'ing 
paragraph  (c),  redesignating  par2graphs 
(d)  through  (f)  as  paragraphs  (c)  through 
(e).  adding  a  heading  to  newly 
designated  paragraph  (d).  revising  the 
Introductory  text  of  paragraph  (d)  and 
the  introductory  text  of  paragraph  fd)(6), 
and  adding  paragraphs  (d)(9)  and  (d)(10) 
to  read  as  follows: 

§  240. 1 0b-1 0    Confirmation  ot  transactions. 

Preliminary  Sote.  This  section  requires 
broker-deaiers  to  disclose  specified 
information  in  writing  to  customers  at  or 
before  the  completion  of  a  transaction.  The 
requirsments  under  this  section  thai 
particular  Information  be  disck«ed  is  not 
determinative  of  a  broker-dealer's  obligation 
under  the  general  antifraud  provisions  of  the 
federal  securities  laws  to  disclose  additional 
Information  to  a  customer  at  th*  time  of  the 
customer's  Investment  decision. 

(a)  Disclosure  requirement.  It  shall  be 
unlawful  for  any  broker  or  dealer  to 
effect  for  or  with  the  account  of  a 
customer  any  transaction  In,  or  to 
Induce  the  purchase  or  sale  by  such 
customer  of,  any  sectirity  (other  than 
U.S.  Savings  Bonds  or  municipal 
securities)  unless  such  broker  or  dealer, 
at  or  before  completion  of  such 
transaction,  gives  or  sends  to  such 
customer  written  iMtification  disclosing: 

(1)  The  date  and  time  of  the 
transaction  (or  the  fact  that  the  time  of 
the  transaction  will  be  furnished  upon 
written  request  of  such  customer)  and 
the  identity,  price,  and  number  of  shares 
or  units  (or  principal  amount)  of  such 
security  purchased  or  sold  by  such 
customer;  and 

(2)  Whether  the  broker  or  dealer  is 
acting  as  agent  for  such  customer,  as 
agent  for  some  other  person,  as  agent  for 
both  such  customer  and  some  other 
person,  or  as  principal  for  its  own 
account;  and  if  the  broker  or  dealer  is 
acting  as  principal,  whether  it  is  a 


market  maker  in  the  security  (other  than 
by  reason  of  acting  as  a  block 
positioner);  and: 

(i)  If  the  broker  or  dealer  is  acting  as 
agent  for  such  ciistomer,  for  some  other 
person,  or  for  both  such  customer  and 
some  other  person: 

(A)  The  name  of  the  person  from 
whom  the  security  was  purchased,  or  to 
whom  it  was  sold,  for  such  customer  or 
the  fact  that  such  information  will  be 
furnished  upon  vsTitten  request  of  such 
customer:  and 

(B)  The  amount  of  any  remuneration 
received  or  to  be  received  by  the  broker 
from  such  customer  in  connection  v*^th 
the  transaction  unless  remuneration 
paid  by  such  customer  is  determined, 
pursuant  to  a  written  agreement  with 
such  customer,  otherwise  than  on  a 
transaction  basis;  and 

(C)  The  source  and  amount  of  any 
other  remuneration  recei\  ed  or  to  be 
received  by  the  broker  in  connection 
with  the  transaction:  Provided,  however, 
That  if,  in  the  case  of  a  purchase,  the 
broker  was  not  participating  in  a 
distribution,  or  In  the  case  of  a  sale,  was 
not  participating  in  a  tender  ofler,  the 
written  notification  may  state  whether 
any  other  remuneration  has  been  or  will 
be  received  and  that  the  source  and 
amount  of  such  other  remunerabon  will 
be  furnished  upon  written  request  of 
such  customer;  or 

(ii)  If  the  broker  or  dealer  is  acting  as 
principal  for  its  own  account: 

(A)  in  the  case  of  a  riskless  principal 
transaction,  except  where  the  dealer  is 
a  market  maker  in  an  equity  security, 
the  difference  between  the  price  to  the 
customer  and  the  dealer's 
contemporaneous  purchase  (for 
customer  purchases)  or  sale  price  (for 
customer  sales),  or 

(B)  hi  the  case  of  any  other  transaction 
in  a  reported  security,  or  an  equity 
secunty  that  is  quoted  on  Nasdaq  or 
traded  on  a  national  securities 
exchange,  and  that  is  subjea  to  la.st  sale 
reporting,  the  reported  trade  price,  the 
price  to  the  customer  in  the  transaction, 
and  the  difference,  if  any,  between  the 
reported  trade  price  and  the  price  to  the 
customer;  and 

(3)  Whether  any  odd-lot  differential  or 
equivalent  fee  has  been  paid  by  such 
customer  in  cormection  vfixh  the 
execution  of  an  order  for  an  odd-lot 
number  of  shares  or  units  (or  principal 
amount)  of  a  security  and  that  the 
amount  of  any  such  differential  or  fee 
Vkill  be  furnished  upon  oral  or  written 
request:  Provided,  however.  That  such 
disclosure  need  not  be  made  if  the 
differential  or  fee  is  included  In  iho 
remuneration  disclosure,  or  exempted 
from  disclosure,  pursuant  to  paragraph 
(a)(2)(ii)(B)  of  this  section;  and 


(4)  In  the  case  of  any  transaction  in  a 
debt  security  subject  to  redemption 
before  maturity,  a  statement  to  the  effect 
that  such  debt  security  may  be 
redeemed  in  whole  or  in  part  before 
maturity,  that  such  a  redemption  could 
affect  the  yield  represented  and  that 
additional  information  is  available  upon 
request;  and 

(5)  In  the  case  of  a  transaction  in  a 
debt  security  effected  exclusively  on  the 
basis  of  a  dollar  price: 

(i)  The  dollar  price  at  which  the 
transaction  was  effected,  and 

(ii)  The  >-ield  to  maturity  calculated 
from  the  dollar  price;  provided, 
however,  that  this  paragraph  (a)l5)(ii) 
shall  not  apply  to  a  transaction  in  a  debt 
security  that  either: 

(A)  Has  a  maturity  date  that  may  be 
extended  by  the  issuer  thereof;  or 

(B)(J)  That  represents  an  interest  in, 
or  is  secured  by.  notes  or  other 
receivables  continuously  subject  to 
prppavTnent.  where  payments  to 
security  holders  are  reasonably  related 
to  payments  on  such  notes  or 
receivables;  and 

[2]  The  written  statement  prominently 
indicates  that  the  actual  yield  received 
by  the  customer  may  vary  according  to 
the  rate  at  which  the  underlying  notes 
or  receivables  are  prepiaid,  and 

(6)  In  the  case  of  a  transaction  in  a 
debt  security  effected  on  the  basis  of 
yield: 

(i)  The  yield  at  which  the  transaction 
was  effected,  including  the  percentage 
amount  and  its  characterization  [eg., 
current  jield,  yield  to  maturity,  or  yield 
to  call)  and  if  effected  al  yield  to  call, 
the  lype  of  call,  the  call  date  and  call 
price; 

(ii)  The  dollar  price  calculated  from 
the  ).-ield  at  which  the  transaction  was 
effected,  and 

(iii)  If  effected  on  a  basis  other  thaa 
yield  to  maturity  and  the  yield  to 
maturity  is  lower  than  the  represented 
yield,  the  yield  to  maturity  as  well  as 
the  represented  yield:  Providtni, 
however,  that  this  paragraph  (a)lbKiii) 
shall  not  apply  to  a  transaction  in  a  debt 
security  which  either: 

(A)  Has  a  maturity  date  that  may  be 
extended  by  the  issuer  thereof,  with  a 
variable  interest  rate  payable  thereon;  or 

(B)(  J)  That  represents  an  interest  in, 
or  is  secured  by  notes  or  other 
receivables  continuously  subject  to 
prepayment,  where  payments  to 
security  holders  are  reasonably  related 
to  payments  on  such  notes  or 
receivables;  and 

(2)  The  written  statement  prominently 
indicates  that  the  actual  yield  received 
by  the  customer  may  vary  according  to 
the  rate  at  which  underlying  notes  or 
receivables  are  prepaid;  anc 
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(7)  In  the  case  of  a  debt  security  that 

IS  a  collateralized  mortgage  obligation. 
the  yield  to  maturity  calculated  on  the 
basis  of  the  "weighted  average  hfe"  of 
the  security,  the  weighted  average  Ufe; 
aiid  the  pn^payment  assumption 
underlying  this  yield;  and 

(8)  In  the  case  of  a  transaction  in  a 
debt  security,  other  than  a  security 
defined  under  section  3(a)(42)  (A)  and 
(B)  of  this  Act  (15  U.S.C.  78(c)(a)(42)  (A) 
and  (Bl),  that  the  security  is  unrated  by 
a  nationally  recognized  statistical  rating 
organization,  if  such  is  the  case;  and 

(9)  That  the  broker  or  dealer  is  not  a 
member  of  the  Securities  Investor 
Prntection  Corporation,  or  that  the 
broker  or  dealer  clearing  or  carr>'ing  the 
customer  account  is  not  a  member  of  the 
Securities  Investor  Protection 
Corporation,  if  such  is  the  case. 

(b)  Alttrnative  periodic  reporting.  A 
broker  or  dealer  may  effect  transactions 
for  or  with  the  account  of  a  customer 
without  giving  or  sending  to  such 
customer  the  \\Titten  notification 
described  in  paragraph  (a)  of  this 
section  if: 

(1)  Such  transactions  are  effected 
pursuant  to  a  periodic  plan  or  an 
investment  company  plan,  or  are 
effected  in  shares  of  any  no-load  open- 
end  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  that  attempts  to  m.aintain  a 
constant  net  asset  value  per  share  and 
that  holds  itself  out  to  be  a  "money 
market"  fund  or  has  an  investment 
policy  calling  for  investment  of  at  least 
80%  of  its  assets  in  debt  securities 
maturing  in  13  months  or  less;  and 

(2)  Such  broker  or  dealer  gives  or 
sends  to  such  customer  within  five 
business  days  after  the  end  of  each 
quarterly  period,  for  transactions 
involving  investment  company  and 
periodic  plans,  and  after  the  end  of  each 
monthly  period,  for  other  transactions 
described  in  paragraph  {c)(l)  of  this 
section,  a  written  statement  disclosing 
each  purchase  or  rpdemption,  effected 
for  or  with,  and  each  dividend  or 
distribution  credited  to  or  reinvested 
for,  the  account  of  such  customer  during 
the  month;  the  date  of  each  such 
transaction;  the  identity,  number,  and 
price  of  any  securities  purchased  or 
redeemed  by  such  customer  in  each 


such  transaction;  the  total  number  of 
shares  of  such  securities  in  such 
customer's  account;  any  remuneration 
received  or  to  be  received  by  the  broker 
or  dealer  in  coruiection  therewith;  and 
that  any  other  information  required  by 
paragraph  (a)  of  this  section  will  be 
furnished  upon  written  request; 
Provided,  however,  that  the  wTitten 
statement  may  be  delivered  to  some 
other  person  designated  by  the  customer 
for  distribution  to  the  customer;  and 

(3)  Such  customer  is  provided  with 
prior  notification  in  writing  disclosing 
the  intention  to  send  the  written 
information  referred  to  in  paragraph 
(c)(1)  of  this  section  in  lieu  of  an 
immediate  confirmation. 

•  *         *         *         * 

(d)  Definitions.  For  the  purposes  of 
this  section; 

•  •        •        •        * 

(6)  Investment  company  plan  means 
any  plan  under  which  securities  issued 
by  an  open-end  investment  company  or 
unit  investment  trust  registered  under 
the  Investment  Company  Act  of  1940 
are  purchased  by  a  customer  (the 
payments  being  made  directly  to,  or 
made  payable  to,  the  registered 
investment  company,  or  the  principal 
underwriter,  custodian,  trustee,  or  other 
designated  agent  of  the  registered 
investment  company),  or  sold  by  a 
customer  pursuant  to: 

•  •         •         •         • 

(9)  Collateralized  mortgage  obligation 
means  any  debt  security  with  two  or 
more  classes  that; 

(i)  Requires  payment  to  be  made  to 
holders  of  each  class  in  accordance  with 
a  schedule  specifying  the  relative 
priorities  of  payment  to  holders  of  all 
classes  of  the  security; 

(ii)  Is  secured  by  one  or  more 
mortgage  notes  or  certificates  of  interest 
or  participations  in  such  notes;  and  (iii) 
By  its  terms  provides  for  payments  in 
relation  to  payinents,  or  reasonable 
projections  of  payments,  on  such 
mortgage  notes  or  certificates  of  interest 
or  participations  in  such  notes. 

(10)  Riskless  principal  transaction 
means  a  transaction  in  which  a  dealer, 
after  having  received  a  buy  order  from 
a  customer,  purchases  the  security  as 
principal  from  another  person  to  offset 


a  contemporaneous  sale  to  such 

customer,  or  after  having  received  a  sell 

order  from  a  customer,  sells  the  security 

as  principal  to  another  person  to  offset 

a  contemporaneous  purchase  from  such 

customer. 

*         •         «         •        * 

3.  By  adding  §  240.15c2-13  to  read  as 
follows; 

§240,15c2-13    Confirmation  of  municipal 
securities  transaction. 

(a)  It  shall  be  unlawful  for  any  broker, 
dealer,  or  municipal  securities  dealer, 
acting  as  principal  for  its  own  account, 
to  effect  with  the  account  of  a  customer 
any  transaction  in  any  municipal 
security  unless  the  broker,  dealer,  or 
municipal  securities  dealer,  at  or  before 
completion  of  the  transaction,  gives  or 
sends  to  the  customer  written 
notification  disclosing: 

(1)  In  the  case  of  a  riskless  principal 
transaction,  the  difference  between  the 
price  to  the  customer  and  the  dealer's 
contemporaneous  purchase  (for 
customer  purchases)  or  sale  price  (for 
customer  sales);  and 

(2)  Whether  the  municipal  security  is 
unrated  by  a  nationally  recognized 
statistical  rating  organization. 

(b)  For  purposes  of  this  section: 

(1)  Customer  shall  not  include  a 
broker,  dealer,  or  municipal  securities 
dealer. 

(2)  Completion  of  the  transaction 
shall  have  the  meaning  provided  in 
§240.15cl-l  of  this  section. 

(3)  Riskless  principal  transaction 
means  a  transaction  in  which  a  dealer, 
after  having  received  a  buy  order  from 
a  customer,  purchases  the  security  as 
principal,  from  another  person  to  offset 
a  contemporaneous  sale  to  such 
customer,  or  after  having  received  a  sell 
order  from  a  customer,  sells  the  security 
as  principal  to  another  person  to  offset 

a  contemporaneous  purchase  from  such 
customer. 

By  the  Commission. 

Dated:  March  9.  1994. 
Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  94-5928  Filed  3-16-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940247-4047] 

Manufacturing  Extension  Partnership 
Program 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Technology 
Ad.T.iristration,  Commerce. 
action:  Notice  of  availability  of  funds. 


SUMMARY:  The  National  Institute  of 
Stand-iids  and  Technology  invites 
proposals  from  qualified  organizations 
for  funding  for  projects  that  accomplish 
any  one  of  the  following  objectives: 
Program  Planning:  To  support  the 
creation  of  a  program  plan  for  a  state- 
wide, coordinated  technology  extension 
system  to  enhance  the  competitiveness 
of  small  and  medium-sized 
manufacturers  through  the  application 
of  technology. 

Program  ImpIementation:7o  support 
the  initial  implementation  of  a 
comprehensive  state-viide  industrial 
extension  program  or  the  pilot  testing  of 
new  program  and  service  concepts  to 
help  small  and  medium-sized 
manufacturers  improve  productivity 
and  comf)etitiveness. 

Regional  Linkages:  To  support  inter- 
state or  multi-state  efforts  to  expand  the 
scope  and  enhance  the  effectiveness  of 
technical  assistance  senices  available 
regionally  to  small  and  medium-sized 
manufacturers. 

Program  Planning  projects  are  open  to 
all  states,  regardless  of  state  size, 
industrial  density/sparseness.  or 
number  of  existing  industrial  assistance 
programs. 

For  Program  Implementation  and 
Regional  Linkages  projects.  NIST  plans 
to  give  priority  consideration  to  projects 
having  the  best  potential  to  benefit  areas 
with  relatively  sparse  distribution  of 
industry,  or  low  industry  density  areas 
that  do  not  lend  themselves  to  large 
extension  centers  as  a  method  of  service 
delivery. 

DATES:  Proposals  will  be  accepted  until 
4  p  m.  EDT  on  Apnl  18.  1994.  It  is  the 
responsibility  of  applicants  to  ensure 
that  their  proposals  are  received  at  the 
Manufacturing  Extension  Partnership 
office  by  the  time  and  date  stated. 
Proposals  received  after  the  closing  time 
and  date  will  be  returned. 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  copies  of  the 
proposal  along  with  Standard  Form  424 
and  Form  CD-511  to:  Manufacturing 
Extension  Partnership,  Polymers 
Building  (Bldg.  224),  room  B-115. 


National  Institute  of  Standards  and 
Technology.  Gaithersburg.  Maryland, 
20899-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
clarification  of  the  content  of  this  notice 
telephone:  Roger  Kilmer  at  (301)  975- 
3423.  Copies  of  SF-424  (Rev  4-88)  Form 
CD-5n,  and  other  required  forms  may 
be  obtained  from  the  NIST  Grants  Office 
(301)975-6394 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 

The  catalog  number  for  the  award  of 
"State  Technology  E.xtension  Program" 
funds  in  the  Catalog  of  Federal  Domestic 
Assistance  is  11.613. 

Program  Description 

In  accordance  with  the  provisions  of 
the  National  Institute  of  Standards  and 
Technology  Act  (15  U.S.C.  2781).  as 
amended,  NIST  will  provide  assistance 
in  fiscal  year  1994  to  help  States 
develop  manufacturing  assistance 
programs  aimed  at  small  and  medium- 
sized  manufacturers  and  help  bring 
those  State  programs  to  a  level  of 
performance  where  they  can  provide  the 
full  range  of  manufacturing  extension 
services  required  by  their 
manufacturers.  Under  the  NIST 
Manufacturing  Extension  Partnership 
(MEP),  which  includes  the  State 
Technology  Extension  Program  (STEP). 
NIST  will  make  merit-based  awards  to 
States  to  help  improve  their  planning, 
coordination,  and  implementation  of 
their  technology  extension  activities. 
This  funding  will  also  be  available  to 
multi-state  partnerships  which  seek  to 
expand  the  scope  of  technology 
assistance  related  services  regionally 
available  to  small-  and  medium-sized 
manufacturers.  MEP  assumes  a  broad 
definition  of  manufacturing,  and 
recognizes  a  wide  range  of  technology 
and  concepts,  including  durable  goods 
production;  chemical,  biotechnology, 
and  other  materials  processing; 
electronic  component  and  system 
fabrication;  and  engineering  services 
associated  with  manufacturing,  as  lying 
within  the  definition  of  manufacturing. 

Funding  Availability 

Approximately.  $2,500,000  will  be 
available  to  support  cooperative 
agreements  on  a  matching  funds  basis 
under  this  program.  Funding  size  will 
vary  according  to  the  project  category 
and  scope  of  work.  For  example. 
Program  Planning  projects  have 
typically  averaged  less  than  $100,000  in 
past  years.  Program  Planning  projects 
that  include  pilot  testing  of  the 
proposed  extension  plan  or  planning  for 
multiple  intrastate  regions  will  be 


eligible  for  NIST  funding  up  to 
5150,000.  For  Program  Implementation 
projects  a^d  Regional  Linkage  projects, 
awards  will  also  vary,  but  NIST  funds 
may  not  exceed  S250.000  per  project. 
States  will  be  able  to  submit  proposals 
for  each  of  the  three  project  categories. 

Award  Period 

The  cooperative  agreements  entered 
into  under  this  program  will  be 
available  for  one  year.  If  an  application 
is  selected  for  funding.  DOC  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
fiinding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
DOC 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Proposal  Format 

The  Basic  Proposal  must  not  exceed 
25  typewritten  pages  in  length.  The 
applicant  may  submit  a  separately 
bound  document  of  appendices, 
containing  letters  of  support  or  other 
information  in  support  of  the  Basic 
Proposal.  Appendices  and  other 
supplemental  information  must  not 
exceed  20  pages.  Excess  pages  in  either 
the  Basic  Proposal  (over  the  25  page 
limit)  or  the  supplemental  appendices 
(over  the  20  page  limit)  will  not  be 
considered  in  the  evaluation. 

Content  of  Basic  Proposal 

The  Basic  Proposal  must,  at  a 
minimum,  include  the  following: 

A.  An  executive  summary  of  not  more 
than  five  (5)  pages,  summarizing  the 
planned  project  consistent  with  the 
Evaluation  Criteria  stated  in  this  notice. 

B.  A  description  of  the  planned 
project  sufficient  to  permit  evaluation  of 
the  proposal  in  accordance  with  the 
proposal  Evaluation  Criteria  stated  in 
this  notice. 

C.  A  budget  for  the  project  which 
identifies  all  sources  of  funds. 

D.  A  description  of  the  quaUfications 
of  key  personnel  who  will  be  assigned 
to  work  on  the  proposed  project. 

E.  A  statement  of  work  that  discusses 
the  specific  tasks  to  be  carried  out. 
including  a  schedule  of  measurable 
events  and  milestones. 

F.  For  Program  Planning  and  Program 
Implementation  projects,  letters  from 
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the  Governor's  office  (not  considered 
part  of  the  page  count)  indicating  that 
the  appHcant  is  the  lead  organization  for 
conducting  the  proposed  activities.  For 
Program  Planning,  the  letter  will  also 
acknowledge  that  there  is  only  one 
proposal  from  that  state  for  Program 
Planning. 

G.  A  Standard  Form  424  (Rev  4-88) 
prescribed  by  OMB  circular  A-102,  and 
Form  CD-511,  Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying. 
SF-424  (Rev  4-88)  and  Form  CD-sil 
will  not  be  considered  part  of  the  page 
count  of  the  Basic  Proposal. 

Invitation  for  Proposals 

Qualified  organizations  are  invited  to 
submit  proposals  in  one  or  more  of  the 
projects  stated  in  this  notice.  Each 
proposal  should  address  only  one 
project. 

Program  Planning  Projects 

Project  objective 

The  purpose  of  Program  Planning 
projects  will  be  to  create  plans  for  state- 
wide, coordinated,  technology  extension 
programs  in  order  to  enhance  the 
competitiveness  of  small-  and  medium- 
sized  manufacturers.  These  projects  will 
plan  for  the  development  and 
coordination  of  existing  and/or  newly 
fonned  services,  such  as  state  industrial 
assistance  programs;  workforce  training; 
university-based  industrial  assistance 
programs;  and  management  assistance 
programs;  into  a  unified  state-wide 
program.  Plans  will  include  providing 
access  to  a  wide  range  of  technology  and 
services,  such  as  technology 
deployment,  workers  skills 
development,  technology  transfer  and 
commercialization,  or  export  and 
market  development. 

Applicants  may  conduct  planning 
activities  on  multiple  intrastate  region 
basis,  when  regions  are  defined  by  the 
state.  Regions  should  be  clearly  defined 
by  the  proposing  organizations  and  it 
must  be  clear  why  the  program  is 
regionally  oriented,  versus  state-wide, 
and  how  the  multiple  intrastate  regions 
will  be  integrated  into  a  state- wide  plan 
or  interact  such  that  state-wide  coverage 
is  achieved. 

Applicants  may  include  pilot  testing 
activities  as  part  of  their  planning 
process.  If  pilot  testing  of  the  proposed 
extension  plan  is  included  in  the 
project,  it  should  include  methods  of 
evaluating  the  pilot  test's  success  in 
implementing  the  proposed  extension 
plan.  Any  proposed  pilot  activity  must 
be  consistent  with  the  program  plan 
developed  for  the  state. 


Program  Planning  Projects  Evaluation 
Criteria 

Proposals  from  applicants  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  by  an  impartial 
competitive  review  panel.  Each 
proposal  should  address  all  five 
evaluation  criteria  and  evaluation 
criteria  1-3  will  be  weighted  more 
heavily  than  criteria  4-5.  Selection  will 
be  based  upon  total  evaluation  score  as 
well  as  geographic  distribution. 

1.  Target  Population  (25  points): 
Potential  applicants  should  specif>'  a 
methodology  for  identifj-ing  a 
population  of  beneficiary  companies 
(the  target  population)  and  their 
technology  assistance-related  needs. 
Factors  that  will  be  considered  include: 

(a)  Methodology  for  defining  the  size 
and  demographic  characteristics  of  the 
target  population  to  be  sen-ed  by  the 
program  plan. 

fb)  Methodology  for  determining  the 
target  population's  assistance  needs,  eg. 
technology,  training,  information, 
quality  improvement,  management,  etc. 

(c)  Methodology  to  ensure  that  the 
plan  is  appropriate  for  addressing 
identified  industry  needs. 

2.  Resource  Identification  and 
Assessment  (20  points):  Applicants 
should  describe  the  methodology  for 
collecting  information  about  the 
number,  size,  technical  sophistication, 
type,  and  relevance  of  industrial 
assistance  activities  that  will  be  part  of 
the  coordination  effort.  Factors  that  will 
be  considered  include: 

(a)  Methodology  for  identifying 
relevant  assistance  programs  and  other 
sources  of  expertise  outside  applicant's 
organization. 

(b)  Methodology  for  assessing 
relevance  and  effectiveness  of  resources 
in  addressing  identified  industry  needs. 

3.  Coordination  vvif/i  Existing 
Resources  (25  points):  Applicants 
should  set  forth  a  plan  for  interacting  or 
coordinating  with  appropriate  existing 
and/or  newly-formed  stale  and  local 
technology-industrial  assistance 
services,  potential  industry  partners, 
and  appropriate  federal  ser\'ices,  to 
develop  a  coordinated  state-wide 
delivery  system.  Factors  that  will  be 
considered  include: 

(a)  Methodology  and  adequacy  of 
plans  for  forming  effective  linkages  and 
partnerships  necessary  to  plan  for  and 
provide  a  coordinated  range  of  services 
to  meet  the  needs  of  the  target 
population. 

(b)  Safeguards  to  ensure  that  planned 
activity  does  not  duplicate  existing 
services  or  resources. 

4.  Management  (15  points): 
Applicants  should  specify  plans  for 


proper  organization,  staffing,  and 
management  of  the  planning  process. 
Factors  that  will  be  considered  include: 

(a)  Appropriateness  and  authority  of 
the  governing  or  managing  organization 
to  conduct  a  state-wide  (or  regional) 
planning  process. 

fb)  Qualifications  of  the  project  team 
and  its  leadership  to  conduct  a  state- 
wide (or  regional)  planning  process. 

(c)  Appropriateness  of  the 
organizational  approach  for  carrying  out 
the  planning  activity. 

(a)  Evidence  of  significant 
involvement  and  support  by  the  state 
and  by  private  industry. 

5.  Financial  Plan  (15  points): 
Applicants  should  show  the  relevance 
and  cost  effectiveness  of  the  financial 
plan  for  meeting  the  objectives  of  the 
project;  the  firmness  and  level  of  the 
applicant's  total  financial  support  for 
the  project;  and  the  plan  to  maintain  the 
program  after  the  cooperative  agreement 
has  expired.  Factors  that  will  be 
considered  include: 

(a)  Cost  effectiveness  of  the  budget. 

(b)  Strength  of  commitment  of 
proposer's  cost  share. 

(c)  Effectiveness  of  management  plans 
for  control  of  budget. 

(d)  Appropriateness  of  matching 
contribution.        ^ 

(e)  Plan  for  maintaining  the  program 
after  the  cooperative  agreement  has 
expired. 

Eligibility  Criteria 

Eligible  applicants  for  these  projects 
are  state  technology  extension  programs 
operated  by  state  governments,  or  on 
behalf  of  state  governments  by  private  or 
public  non-profit  organizations.  All 
states  will  be  eligible,  regardless  of  state 
size,  industrial  density/sparseness,  or 
number  of  existing  industrial  assistance 
programs.  States  that  have  received 
previous  planning  grants  remain  eligible 
for  additional  Program  Planning 
projects.  Applicants  will  be  able  to 
propose  conducting  the  planning 
activities  themselves  or  arranging  for 
some  or  all  of  the  planning  activities  to 
be  carried  out  by  a  second  party.  One 
proposal  for  Program  Planning  will  be 
accepted  per  state. 

Matching  Requirements 

A  matching  contribution  from  each 
applicant  is  required.  NIST  may  provide 
financial  support  up  to  50%  of  the  total 
budget  for  the  project,  however,  the 
federal  share  may  not  exceed  $150,000. 
The  applicant's  share  of  the  budget  may 
include  dollar  contributions  from  state, 
county,  industrial  or  other  non-federal 
sources  and  in-kind  contributions 
necessary  and  reasonable  for  proper 
accomplishment  of  project  objectives. 
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Required  Letters 

A  letter  will  be  required  from  the 
Governor  indicating  that  the  eUgible 
applicant  is  the  lejd  organization  in  thai 
state  for  Program  Planning  activities, 
and  acknowledging  that  there  is  only 
one  proposal  from  that  state  for  a 
Program  Planning  project.  XNTiere  more 
than  one  5uch  others  ise  qualified 
Program  Planning  proposal  per  state  is 
submitted,  all  such  proposals  from  that 
state  may  be  disqualified. 

Pro:;: am  Impiementation  Projects 
Project  Objective 

The  purpose  of  Program 
Implementation  projects  is  to  support 
the  implementation  of  comprehensive, 
state-vside  mdastrial  extension 
programs  and/w  pilot  testing  of  new 
program  and  service  concepts,  such  as 
pilot  outreach  centers  and  other 
extention  activities,  to  help  small  and 
medium-sized  manufacturers  improve 
productivity  and  competitiveness. 

For  projects  that  support  the 
implemenUtion  of  a  comprehensive 
state-wide  industrial  extension  system, 
activities  naust  build  upon  existing 
services  and  be  consistent  with 
comprehensive  state  plans,  if  such  plans 
exist.  Extension  programs  should 
provide  access  to  a  range  of  services, 
including  but  not  limited  to:  technical 
extension,  training,  manager  assistance, 
and  quality  improvement. 

Pilot  testing  of  new  serv  ices  and 
act:s-»ties  will  be  permitted  on  a  hmited 
scale  where  there  is  an  intent  to 
replicate  these  serw  ices  on  a  larger  scale 
or  to  move  toward  full-scale 
implementation  Accordingly,  pilot 
testingmust  include  evaluation,  analysis 
and  documentation,  and  may  include 
some  planning  acLiUties  as  necessary. 

NiST  plans  to  give  priority 
consideration  to  projects  having  the  best 
potential  to  benefit  areas  with  relatively 
sparse  distribution  of  industry,  or  low 
density  industry  areas  that  do  not  lend 
themselves  to  large  extension  centers  as 
a  method  of  senice  delivery. 

Program  Implementation  Projects 
Evaluation  Criteria 

Proposals  from  applicants  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  by  an  impartial 
competitive  rp%'iew  panel.  Each 
proposal  should  address  all  six 
evaluation  criteria  and  evaluation 
critena  1-4  will  be  weighted  more 
heavily  than  cnteria  5-6.  Selection  will 
be  based  upon  total  evaluation  score  as 
well  as  geographic  distribution. 

1 .  Target  Population  120  points): 
PotenUal  applicants  will  be  required  to 
identify  a  population  of  beneficiary 


companies  (the  target  population)  and 
their  technology-related  assistance 
needs  in  the  proposed  service  area. 
Factors  that  will  be  considered  include: 

(a)  A  clear  definition  of  the  target 
population,  its  size  and  demographic 
characteristics. 

(b)  Demonstrated  understanding  of 
the  target  population's  assistance  needs, 
e.g.  technology,  training,  information, 
quality  impro\'ement,  management,  etc. 

(c)  Appropriateness  of  the  size  of  the 
target  population  and  the  anticipated 
impact  for  the  proposed  expenditure. 

2.  Delivery  Mechanisms  {20  points): 
Applicants  will  need  to  specify-  the 
mechanism  tor  delivery  of  ser\-ices  to 
the  populati-  "■  of  beneficiary  companies 
(the  target  p';pulation).  Factors  that  will 
be  considered  include: 

(a)  Appropriateness  and  effectiveness 
of  proposed  delivery  mechanism  for 
meeting  the  identified  needs  of  the 
target  population. 

(b)  Demonstration  of  capacity  to  form 
effective  iinkages  and  partnerships  with 
other  appropriate  service  providers. 

(c)  Technical  quahty  of  the  proposed 
approach,  including  knowledge  and  use 
of  best  industrial  modernization 
practices. 

3.  Coordination  t^itb  Existing 
Resources  (20  points!:  Applicants  will 
need  to  describe  how  they  will 
coordinate  with  existing  or  newly 
formed  state  or  local  technology/ 
industrial  assistance  services,  and 
federal  se^^■ices.  to  allow  for  increased 
economies  of  scale  and  to  avoid 
duplication  of  services  in  providing 
assistance  to  small  and  medium-size 
manufacturers.  For  a  comprehensive, 
state-wide  industrial  extension  program, 
the  applicant  must  show  the  degree  to 
which  activities  integrate  with  and 
enhance  existing  or  newly  formed  state, 
local,  and  appropriate  federal 
technology  assistance  and  industrial 
modernization  activities  to  present  a 
unified  program  of  assistance.  Factors 
that  will  be  considered  include; 

(a)  Demonstrated  understanding  of 
existing  organizations  and  resources 
relevant  for  providiiig  technology 
assistance  related  serv  ices  to  the  target 
population. 

(b)  Adequate  linkages  and 
partnerships  with  existing  organizations 
and  clear  definition  of  those 
organizations'  roles  in  the  proposed 
activities. 

(c)  Proposed  activity  does  not 
duplicate  existing  services  or  resources. 

(d)  Consistency  with  comprehensive 
state  plans  if  such  plans  exist. 

4.  Program  Evaluation  (20  points): 
The  applicant  should  specify  plans  for 
evaluation  of  the  effectiveness  of  the 
proposed  program  and  for  ensuring 


continuous  improvement  of  program 
activities.  Factors  thai  will  be 
considered  include: 

(a)  Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  accessing  outcomes  of  the 
activity,  and  "customer  satisfaction" 
measures  of  performance. 

(b)  hi  the  case  of  pilot  projects,  the 
proposer's  plan  must  include 
documentation,  analysis  of  the  results, 
and  must  show  how  the  results  can  be 
used  in  program  development. 

5.  Financial  Plan  (10  points}: 
Applicants  should  sho^-  the  relev  ance 
anti  cost  effectiveness  of  the  financial 
plan  for  meeting  the  objectives  of  the 
project;  the  firmness  and  level  of  the 
applicant's  total  financial  support  for 
the  project;  and  a  plan  to  maintain  uie 
program  after  the  cooperative  agreement 
has  expired.  Factors  that  will  be 
considered  include: 

(a)  Reasonableness  of  the  budget,  both 
in  income  and  expenses. 

(b)  Strength  of  commitment  of  the 
proposer's  cost  share. 

(c)  Effectiveness  of  management  plans 
for  control  of  budget. 

(d)  Appropriateness  of  matching 
contributions. 

(e)  Plan  for  maintaining  the  program 
after  the  cooperative  agreement  has 
expired. 

6.  Management  (iO  points): 
Applicants  should  specify  plans  for 
proper  organization,  staffing,  and 
management  of  the  implementation 
process.  Factors  that  vsnl!  be  considered 
include: 

(a)  Appropriateness  and  authority  of 
the  governing  or  managing  organization 
to  conduct  the  proposed  activities. 

(b)  Qualifications  of  the  project  team 
and  its  leadership  to  conduct  the 
proposed  activity. 

(c)  Soundness  of  staffing  plans, 
including  ret:ruitment,  selection, 
training,  and  continuing  professional 
development. 

(d)  Appropriateness  of  the 
organizational  approach  for  carrying  out 
the  proposed  activity. 

(e)  Evidence  of  significant 
involvement  and  support  by  private 
industry. 

Eligibility  Criteria 

Eligible  applicants  for  these  projects 
are  state  technology  extension  programs 
operated  by  state  governments,  or  on 
behalf  of  state  governments  by  private  or 
public  non-profit  organizations.  All 
states  will  be  eligible,  regardless  of  state 
size,  industrial  density/sparseness,  or 
number  of  existing  industrial  assistance 
programs.  States  that  have  received 
previous  program  development  or 
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implementation  grants  rpmain  eligible 
for  additional  Program  Implementation 
projects.  Applicants  vstII  be  able  to 
propose  providing  services  themselves 
or  arranging  for  some  or  all  of  the 
proposed  services  to  be  provided  by  a 
second  party.  More  than  one  proposal 
for  Program  Implementation  may  be 
accepted  from  each  state. 

Matching  Requirements  , 

A  matching  contribution  for  each 

apphrant  will  be  required.  NIST  may 
provide  financial  support  up  to  50%  of 
the  total  budget  for  the  project,  however, 
the  federal  share  may  not  exceed 
S250.0e0.  Chie  half  of  the  apphc^nt's 
requL-ed  match  (i.e.  25%  of  the  total) 
must  bt  cash.  Cash  mav  include  dollar 
contributions  from  state,  county, 
industrial  or  other  non-federal  sources. 
The  applicant's  share  of  the  budget  may 
include  in-kind  contributions  necessary 
and  reasonable  for  proper 
accomplishment  of  project  objectives. 

Required  letters 

All  proposals  for  Program 
Implementation  projects  must  contain  a 
letter  from  the  Governor  indicating  that 
the  applicant  is  the  lead  organization  In 
that  state  for  conducting  the  proposed 
activities. 

Where  linkages  to  other  organizations 
are  proposed,  applicants  are  ad\nsed  to 
include  a  letter  of  support  and 
commitment  from  the  linking 
organization. 

Regional  Linkages  Projects 

Project  Objective 

The  purpo^«  of  Regional  Linkage 
proj«?rts  is  to  support  inter-state  or 
multi-state  partnerships  that  tvill 
ejcpand  the  scope  and  enhanre  the 
effectiveness  of  tecfinical  assistarjce 
services  regionally  avaibhle  to  small 
and  n^edium-sized  manufacturers. 
Projects  may  be  assistance  service- led, 
or  industry-led  partnerships  to  provide 
assistance  services  that  cross 
institutional  and  politicjjl  boundaries. 
Assistance  service- led  partnerships,  for 
example,  can  include  shart^d  assistance 
ser\'ices  that  cross  state  boundaries,  or 
electronic  networking.  Industry-led 
partnerships  can  include  linkage 
activities  between  original  equipment 
manufacturers  (OEMs)  and  suppliers, 
creating  a  muhi-state  network  of 
suppliers,  program  planning  for  multi- 
state  assistance  delivery,  or  other 
activities  that  improve  the  interactions 
between  manufacturers. 

Regional  Projects  Evaluciion  Criteria 

Proposals  from  appUcants  uill  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  by  an  impartial 


competitive  review  panel.  Each 
proposal  should  address  all  six 
evaluation  criteria  and  e\Taluation 
criteria  1—4  will  be  weighted  more 
heavily  than  criteria  5-6.  Selection  will 
be  based  upon  total  evaluation  score  as 
well  as  geographic  distribution. 

1.  Target  Population  (20  points): 
Potential  applicants  will  be  required  to 
identify  a  population  of  beneficiary 
companies  (the  target  population)  and 
their  technology-related  assistance 
needs  in  the  proposed  service  area. 
Factors  that  will  be  considered  mclude: 

(a)  A  clear  definition  of  the  target 
population,  its  size  and  demographic 
characteristics. 

(b)  Demonstrated  understanding  of 
the  target  population's  assistance  needs. 
eg.  technology,  training,  information, 
quality  improvement,  management,  etc. 

(c)  Appropriateness  of  the  size  of  the 
target  population  and  the  anticipated 
impact  for  the  proposed  expenditure. 

2.  Delivery  Mechanisms  (20  points): 
Applicants  will  need  to  specify  the 
mechanism  for  delivery  of  services  to 
the  population  of  beneficiary  companies 
(the  target  population).  Factors  that  will 
be  considered  include: 

(a)  Appropriateness  and  effectiveness 
of  proposed  delivery  mechanism  for 
meeting  the  identified  needs  of  the 
target  jxipulation. 

(h)  Demonstration  of  capacity  to  form 
effective  linkages  and  partnerships  with 
other  appropriate  service  providers. 

(c)  Technical  qualify  of  the  proposed 
approacii,  including  knowledge  and  use 
of  best  industrial  modernization 
practices. 

3.  Coordinntton  with  Existing 
Resources  (20  points  I:  Appbcants  will 
need  to  describe  how  thev  will 
coordinate  with  existing  or  newly- 
formed  technology/industrial  assistance 
services  and  resources  that  will  allow 
for  increased  economies  of  scale  and 
complementary  capabilities,  and  will 
avoid  duplication  of  efforts  in  providing 
assistance  to  ismall  and  medium-sized 
manufacturers.  It  will  be  important  to 
show  how  the  proposed  approach  can 
reach  across  political  or  institutional 
boundaries  to  provide  access  to  services. 
Factors  that  will  be  considered  include: 

(a)  Demonstrated  understanding  of 
existing  organizations  and  resources 
relevant  tor  providing  technology 
assistance  related  services  to  the  target 
population. 

(d)  Str»>ngth  of  plans  to  establish  and 
maintain  linkages  and  partnerships  with 
existing  organizations  (particularly 
across  state  boundaries),  and  a  clear 
definition  of  those  organizations'  roles 
in  the  proposed  activities. 

(c)  Proposed  activity  does  not 
duplicate  existing  services  or  resources. 


(d)  Consistency  with  comprehensive 
state  plans  if  such  plans  exist. 

4.  Program  Evaluation  (20  points}: 
The  applicant  should  spjedfy  plans  for 
evaluation  of  the  effectiveness  of  the 
profiosed  program  and  for  ensuring 
continuous  improvement  of  program 
activities.  Factors  that  will  be 
considered  include: 

(a)  Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  assessing  outcomes  of  the 
activity,  and  "customer  satisfaction" 
measures  of  performance. 

fb)  Plans  for  the  documentation, 
analysis  of  the  resuhs,  and  how  the 
results  can  be  used  in  program 
development. 

5  Financial  Plan  (JO  points): 
Applicants  should  show  the  relevance 
and  cost  effectiveness  of  the  financial 
plan  for  meeting  the  objectives  of  the 
project;  the  firmness  and  level  of  the 
applicant's  total  financial  support  for 
the  project;  and  the  plan  to  maintain  the 
program  after  the  cooperative  agreement 
has  expired.  Factors  that  will  be 
considered  Include: 

(a)  Reasonableness  of  the  budget,  both 
in  income  and  expenses. 

(b)  Strength  of  commitment  of  the 
proposer's  cost  share. 

(c)  Effectiveness  of  management  plans 
for  control  of  the  budget. 

(d)  Appropriatenf^ss  of  matching 
contributions 

(ej  Plan  for  maintaining  the  program 
after  the  cooperative  agreement  has 
expired  . 

6.  Management  (10  points): 
Applicants  should  specify  plans  for 
proper  organization.  staffir>g.  and 
management  of  the  implen>entatioD 
process  Factors  that  will  be  considered 
include: 

(a)  Appropriateness  and  authority  of 
the  governing  or  managing  organization 
to  conduct  the  proposed  interstate  or 
muhi-state  activities. 

(b)  Qualifications  of  the  project  team 
and  its  leadership  to  conduct  the 
proposed  activity. 

(c)  Soundness  of  staffing  plans, 
including  recruitment,  selection, 
training,  and  continuing  professional 
development. 

(d)  Appropriateness  of  the 
organizational  approach  for  canying  out 
the  propo.sed  activity. 

(e)  Evidence  of  significant 
involvement  and  support  by  private 
industry. 

Eligibility  Criteria 

Eligible  applicants  for  these  projects 
Hill  be  slate  and  local  governments, 
representing  either  themselves  or  a 
consortium  of  states,  and  appropriate 
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private  or  pubUc  non-profit 
organizations,  operating  on  behalf  of  a 
consortium  of  states  or  as  a 
ropresentative  of  states.  Applicants  will 
be  able  to  propose  providing  services 
themselves  or  arranging  for  some  or  all 
of  the  proposed  services  to  be  provided 
by  a  second  party  At  least  one  state 
represented  in  the  partnership  or 
consortium  must  be  characterized  by 
relatively  sparse  distribution  of  industry 
or  as  having  lower  industrial  densities. 

Matching  Requirement's 

A  matching  contribution  from  each 
applicant  will  be  required.  NIST  may 
provide  financial  support  up  to  50%  of 
the  total  budget  for  the  project,  however, 
the  federal  share  may  not  exceed 
S250,CKjO.  The  applicant's  share  of  the 
budget  may  include  dollar  contributions 
from  state,  county,  industrial  or  other 
non- federal  sources  and  in-kJnd 
contributions  necessary  and  reasonable 
for  proper  accomplishment  of  project 
obiectivps. 

Proposal  Section  Process 

The  proposal  evaluation  and  selection 
process  with  consist  of  three  principal 
phases:  Proposal  qualification;  Proposal 
review  and  selection  of  finalists;  and 
Award  determination. 

£3.  Proposal  Qualification 

All  proposals  will  be  reviewed  by 
NIST  to  assure  compliance  with  the 
proposal  content  and  other  basic 
provisions  of  this  notice.  Proposals 
which  satisfy  these  requirements  will  be 
designated  quaUfied  proposals;  all 
others  vvill  be  disqualified  at  this  phase 
of  the  evaluation  and  selection  process. 

b.  Proposal  Review  and  Selection  of 
Finalists 

NIST  u-ill  appoint  an  evaluation  panel 
to  review  and  evaluate  all  qualified 
proposals  in  accordance  with  the 
evaluation  criteria  and  values  set  forth 
in  this  notice.  From  the  qualified 
proposals  a  group  of  finalists  will  be 
selected  based  on  this  review. 

c  Award  Determination 

The  Director  of  NIST,  or  her  designee, 
shall  select  awardees  based  on  the  rank 
order  of  total  evaluation  scores, 
geographic  distribution,  and  the 
availability  of  funds.  Upon  the  final 
award  decision,  a  notification  will  be 
made  to  each  of  the  proposing 
organizations. 

Additional  Requirements 

Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DCX] 
policies,  regulations,  and  procedures 


applicable  to  Federal  financial 
assistance  awards. 

Past  Performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
wTitten  or  verbal  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

Delinquent  Federal  Debts — No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

1.  Tne  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repajment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made, 

Name  Check  Review — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Primary  Applicant  Certification — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided. 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 


above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SlOO.OOO,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  Umit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobhying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28.  appendix  B. 

Lower  Tier  Certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  be  transmitted  to  DOC.  SF-LLL 
submitted  by  an  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

False  Statements.  A  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Requirement  to  Buy  American-Made 
Equipment  or  Products.  Applicants  are 
hereby  notified  that  any  equipment  or 
products  authorized  to  be  purchased 
with  funding  provided  under  this 
program  must  be  American-made  to  the 
maximum  extent  feasible  in  accordance 
with  Public  Law  103-121,  section  606. 
(a)  and  (b).  Adequate  justifications  will 
be  required  for  any  proposed  purchases 
of  equipment  or  products  that  are  not 
American-made. 

Intergovernmental  Review. 
Applications  under  this  program  are 
subject  to  the  requirements  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Classification:  The  Manufacturing 
E.xtension  Partnership  is  being  carried 
out  under  the  authority  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
as  amended  15  U.S.C.  2781.  This  notice 
relating  to  public  property,  loans,  grants 
benefits,  or  contracts  is  exempt  from  all 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(a)(2))  including  notice  and 
opportunity  for  comment.  Therefore,  a 
Regulatory  Flexibihty  Analysis  is  not 
required  and  was  not  prepared  for  this 
notice  for  purposes  of  the  Regulatory 
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Fle.xibihty  Act  (5  U.S.C.  603  and  604). 
The  program  is  not  a  major  Federal 
action  requiring  an  environmental 
assessment  under  the  National 
Environmental  Policy  Act.  This  notice 
does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 


assessment  under  Executive  Order 
12612.  This  notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OM3  Control 
Number  0693-0010).  This  document 


was  not  previously  reviewed  by  OMB 
under  Executive  cSrder  12866. 

Dated;  March  10,  1994. 
Samuel  Kramer, 
Associate  Director. 
[FR  Doc.  94-6217  Filed  3-lfr-94;  845  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart15 
RIN  1018-AC15 

Importation  of  Exotic  Wild  Birds  to  the 
United  States;  Proposed  Rule 
Implementing  the  Wild  Bird 
Conservation  Act  of  1992 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  On  October  23,  1992.  the 
Wild  Bird  Conservation  Act  of  1992 
{VVBC-\1  was  signed  into  law.  the 
purposes  of  which  include  promoting 
the  conservation  of  exotic  birds  by: 
ensuring  that  all  imports  into  theliailed 
States  of  species  of  exotic  birds  are 
biologically  sustainable  and  not 
detrimental  to  the  species;  ensuring  that 
imported  birds  are  not  subject  to 
inhumane  treatment  during  capture  and 
transport;  and  assisting  wild  bird 
conservation  and  management  programs 
in  countries  of  origin.  This  proposed 
rule  would  implement  procedures  for 
approval  of  foreign  captive-breeding 
facilities  and  establishment  of  an 
approved  list  of  species  listed  in  the 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  that 
ran  be  imported. 

DATES:  The  Fish  and  Wildlife  Service 
(Service)  will  consider  comments  and 
information  received  by  April  16.1994 
in  formulating  a  final  rule,  except  for 
subpart  D.  §  15.32.  for  which  the  Service 
will  consider  comments  and 
information  received  by  lune  15, 1994 
in  formulating  a  final  rule. 
ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street 
NW.,  420  ARLSQ,  Washington,  EX: 
20240 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  S.  Lieberman,  Office  of 
Management  Authority,  at  the  above 
address,  telephone  (703)  358-2093. 
SUPPLEMENTARY  INFORMATION:  This  rule 
proposes  regulations  implementing 
aspects  of  the  WBCA,  which  was  signed 
into  law  on  October  23,  1992.  This  is  the 
second  of  two  notices  of  proposed 
rulemaking  under  the  WBCA;  the  first 
was  published  in  the  Federal  Register 
on  August  12,  1993  (58  FR  42926).  The 
first  final  rulemaking  under  the  WBCA 
was  published  in  the  Federal  Register 
on  November  16.  1993  (58  FR  60524), 
The  WBCA  limits  or  prohibits  imports 
of  exotic  bird  species  to  ensure  that 


their  wild  populations  are  not  harmed 
by  trade.  It  also  encourages  wild  bird 
conservation  programs  in  countries  of 
origin  by  both  ensuring  that  all  trade  in 
such  species  involving  the  United  States 
is  biologically  sustainable  and  is  not 
detrimental  to  the  species,  and  by 
creating  an  Exotic  Bird  Conservation 
Fund  to  provide  conservation  assistance 
in  countries  of  origin.  The  final  rule  of 
November  16, 1993,  summarized  the 
effects  of  the  WBCA  and  proposed 
procedures  for  obtaining  import  permits 
authorized  by  exemptions  in  the  WBCA. 

An  immediate  moratorium,  effective 
October  23.  1992.  was  established  on 
the  importation  of  ten  species  of  wild 
birds  of  particular  concern  that  are 
listed  in  appendix  II  of  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES,  or  Convention),  two  of  which 
were  moved  to  appendix  I  at  the  March 
1992  CITES  meeting.  The  prohibition  on 
importation  of  those  species  was 
announced  in  the  Federal  Register  of 
December  4.  1992  (57  FR  57510). 

During  the  one-year  delay  period  from 
October  23,  1992.  to  October  22,  1993, 
there  was  an  import  quota  on  CllbS- 
listed  bird  species.  That  quota  was 
announced  in  the  Federal  Register  of 
December  4, 1992  (57  FR  57510).  A 
notice  published  on  March  30. 1993  (58 
FR  16644).  solicited  public  comments 
and  announced  a  public  meeting,  held 
April  15-16,  1993.  to  receive  input  from 
the  public  in  the  development  of 
regulations  to  implement  some  of  the 
provisions  of  the  WBCA.  Useful  input 
was  received  from  a  broad  cross-section 
of  interested  members  of  the  public  who 
participated  in  the  meeting  and 
submitted  comments  in  writing;  that 
input  has  been  utilized  in  developing 
this  proposed  rule.  A  notice  published 
on  April  16.  1993  (58  FR  19840) 
announced  species  for  which  the  quota 
had  been  met  and  no  further  individual 
birds  could  be  imported. 

With  the  publication  of  the  final  rule 
of  November  16,  1993.  imports  of  all 
ClitS-listed  birds  (as  defined  in  the 
final  rule)  are  prohibited,  except  for 
species  included  in  an  approved  list,  or 
for  which  an  import  permit  has  been 
issued.  The  approved  list,  which  will 
include  species  (by  country)  and/or 
specific  captive-breeding  facilities,  is 
proposed  herein.  The  Service  also  has 
the  emergency  authority  to  suspend 
imports  of  any  CTTES-listed  bird  species 
at  any  time  based  on  a  series  of  criteria. 

This  notice  of  proposed  rulemaking 
proposes  regulations  called  for  in  the 
WBCA  that  will  accomplish  the 
following:  (1)  For  wild-caught  CTTES- 
listed  birds  to  be  on  an  approved  list, 
the  Service  must  determine  that:  CITES 


is  being  effectively  implemented  for  the 
species  for  each  country  of  origin  from 
which  imports  will  be  allowed;  CITES- 
recommended  measures  are 
implemented;  there  is  a  scientifically 
based  management  plan  for  the  species 
that  provides  for  the  conservation  of  the 
species  and  its  habitat,  includes 
incentives  for  conservation,  ensures  that 
the  use  of  the  species  is  biologically 
sustainable  and  maintained  throughout 
its  range  at  a  level  consistent  with  its 
role  in  its  ecosystem,  and  addresses 
factors  that  include  illegal  trade, 
domestic  trade,  subsistence  use,  disease, 
and  habitat  loss;  and  that  the  methods 
of  capture,  transport,  and  maintenance 
of  the  species  minimize  the  risk  of 
injury  or  damage  to  health. 

(2)  For  captive-bred  birds  to  be 
imported  from  other  countries,  in  order 
to  be  listed  in  an  approved  list,  the 
Service  is  required  to  determine  either 
that  the  species  is  regularly  bred  in 
captivity  and  no  wild-caught  birds  of 
the  species  are  in  trade,  or  that  the 
species  is  bred  in  a  qualif>ing  facility. 

The  Service  is  also  required  to  review 
trade  in  all  non-ClltS  avian  species, 
and  establish  a  moratorium  on  the 
import  of  any  species,  by  country  of 
origin,  if  any  of  a  series  of  findings 
cannot  be  made.  The  procedures  for 
such  findings  will  be  proposed  in  a 
future  notice  of  proposed  rulemaking. 

Section-by-Seciion  Analysis 

In  the  Federal  Register  notice  of 
November  16,  1993,  the  Service 
included  the  regulations  implementing 
the  WBCA  in  50  CFR  part  15,  subparts 
A-F.  This  proposed  rulemaking 
proposes  text  for  subparts  D  and  E  only, 
along  with  additional  definitions  for 
subpart  A.  A  future  notice  of  proposed 
rulemaking  will  propose  regulations  for 
subpart  F. 

Subpart  D — Approved  List  of  Species 
Listed  in  the  Appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora 

Section  15.31     Criteria  for  Including 
Species  in  the  Approved  List  for 
Captive-Bred  Species 

Pursuant  to  Section  106  of  the  WBCA. 
the  Secretary  is  required  to  publish  a  list 
of  species  of  exotic  birds  that  are  listed 
in  an  appendix  to  the  Convention  and 
that  are  not  subject  to  a  prohibition  or 
suspension  of  importation  otherwise 
applicable  under  the  WBCA.  In  order  to 
list  a  species  as  exclusively  captive- 
bred,  the  Service  is  required  to 
determine  that  the  species  is  regularly 
bred  in  captivity  and  no  wild-caught 
birds  of  the  species  are  in  trade,  legally 
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or  illegally.  These  captive-bred  species 
can  be  imported  into  the  United  States 
without  meeting  any  additional 
requirements  of  the  Wild  Bird 
Conservation  Act  or  this  part  15; 
however,  all  of  the  existing 
requirements  in  parts  13  and  14,  part  17 
(species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  (ESA)),  part  21  (Migratory 
Bird  Treaty  Act)  arid  part  23  (species 
listed  in  the  Appendices  to  the 
Convention,  or  CITES)  must  still  be 
complied  with. 

This  section  estabhshes  the  criteria 
for  the  approval  of  the  importation  of 
captive-bred  species.  In  the  House  of 
Representatives  Committee  Report  for 
the  WBCA.  the  Secretary  was  instructed 
"to  use  the  standards  adopted  by  the 
State  of  New  York  with  respect  to 
importation  of  captive-bred  species,  and 
include  such  species  on  the  approved 
list  under  this  section,  as  long  as  the 
Secretary  believes  that  trade  based  on 
these  standards  will  not  result  in  harm 
to  species  in  the  wild."  These  standards 
direct  the  Secretary  to  include  species  of 
exotic  birds  in  the  approved  list  if  the 
species  is  regularly  bred  in  captivity  and 
none  are  taken  from  the  wild  for  the 
trade.  In  order  to  comply  with  such 
standards,  the  Service  proposes  the 
following  criteria  for  the  approval  of  the 
importation  of  foreign  captive-bred 
species:  (a)  All  specimens  of  the  species 
known  to  be  in  trade  (legal  or  illegal) 
must  be  captive-bred;  fb)  No  specimens 
of  the  species  can  be  known  to  be 
removed  from  the  wild  for  the  pet  bird 
market;  (c)  Any  importation  of 
specimens  of  the  species  must  not  be 
detrimental  to  the  survival  of  the 
species  in  the  wild;  and  (d)  Adequate 
enforcement  controls  must  be  in  place 
in  countries  of  export  to  ensure 
compliance  with  the  aforementioned 
paragraphs. 

If  a  species  is  bred  in  captivity  in 
large  numbers,  but  individual  birds  of 
that  species  are  frequently,  sometimes, 
or  even  rarely  taken  from  the  wild,  or 
if  there  are  enforcement  concerns  that 
illegal  trade  occurs  in  the  species,  that 
species  cannot  be  included  as  a  captive- 
bred  species.  Thus,  that  species  would 
not  be  approved  as  a  captive-bred 
species.  However,  individual  captive- 
bred  birds  may  still  be  imported  into  the 
United  States  under  one  of  the  following 
conditions:  (1)  The  foreign  breeding 
facility  could  be  approved  pursuant  to 
subpart  E  of  this  part  15;  or  (2)  a  permit 
for  an  individual  import  could  be 
obtained  pursuant  to  subpart  C,  if  the 
requirements  of  that  subpart  are  met. 


15.32  Criteria  for  Including  Species  in 
the  Approved  Ust  for  Mon-Captive-Bred 
Species 

Pursuant  to  Section  106  of  the  WBCA. 
the  Secretary  is  required  to  publish  a  Ust 
of  species  of  exotic  birds  that  are  listed 
in  an  Appendix  to  the  Convention  and 
that  are  not  subject  to  a  prohibition  or 
suspension  of  importation  otherwise 
applicable  under  the  WBCA.  For  non- 
captive-bred  (i.e.,  wild-caught)  exotic 
birds  to  be  imported  from  other 
countries,  in  order  to  be  listed  in  an 
approved  list,  the  Service  is  required  by 
the  WBCA  to  "use  the  best  scientific 
information  available,  and  to  consider 
the  adequacy  of  regulator)'  and 
enforcement  mechanisms  in  all 
countries  of  origin  for  the  species, 
including  such  mechanisms  for  control 
of  illegal  trade."  In  developing  criteria 
on  which  to  base  approval  of 
sustainable  use  management  plans,  the 
Service  reviewed  information  available 
on  the  sustainable  use  of  exotic  birds 
subject  to  international  trade.  Beissinger 
and  Bucher  (1992)  proposed  a  model  for 
sustainable  use  of  parrot  species  when 
biological  data  are  incomplete 
(Bioscience  Vol.  42,  No  3,  March,  1992: 
Can  Parrots  be  Conserved  through 
Sustainable  Harvesting?);  the  Service 
drew  upon  this  model  in  developing  the 
approval  criteria  for  non-captive-bred 
species. 

The  WBCA  requires  the  Service  to 
"find  that  the  Convention  is  being 
effectively  implemented  with  respect  to 
that  species".  The  Service  beheves.that 
it  is  conceivable,  although  extremely 
unlikely,  that  a  country  which  is  not  a 
CITES  Party  might  be  complying  with 
all  relevant  CITES  requirements. 
However,  a  country  that  is  not  a  CITES 
Party  can  be  considered  for  approval  of 
its  sustainable  use  management  plan 
under  this  rule.  The  Service  does  not 
wish  to  discourage  the  development  of 
effective  sustainable  use  management 
plans.  The  Service  welcomes  comment 
and  input  on  these  qualification 
requirements,  in  order  to  ensure  that  the 
final  rule  promotes  conservation 
objectives  and  expands  opportunities  to 
implement  scientifically-based 
management  strategies. 

The  WBC^  requires  the  Service  to 
make  the  finding  that  the  Convention  is 
being  effectively  implemented,  by 
making  each  of  the  following  findings 
specified  in  section  106.  paragraph  (c)  of 
the  WBCA,  each  of  which  the  Service 
has  included  in  §  15.32(b): 

(1)  That  the  country  of  ongin  has 
established  a  Scientific  Authority. 

(2)  That  the  requirements  of  Article  IV 
of  the  Convention  are  implemented  with 
respect  to  that  species. 


In  addition,  since  the  WBcA  requires 
that  each  country  be  effectively 
implementing  the  Convention,  the 
proposed  approval  criteria  also  require 
that  countries  demonstrate 
implementation  of  Article  VIII  of  the 
Convention  regarding  estabhshment  of 
implementing  legislation  and 
submission  to  the  Convention's 
Secretariat  of  required  annual  reports. 

(3)  That  remedial  measures 
recommended  by  the  Parties  to  the 
Convention  with  respect  to  that  species 
are  implemented.  The  House  of 
Representatives  Committee  Report  for 
the  WBCA  states  that  "The  Committee 
expects  that  the  Secretary  will  weigh 
heavily  the  willingness  and 
commitment  of  an  exporting  country  to 
implement  remedial  measures  in 
deciding  whether  to  include  a  species 
on  the  list  of  approved  species."  This 
factor  is  included  in  the  criteria  for 
approval  of  country  management  plans. 

(4)  "That  a  scientifically-based 
management  plan  has  been  developed 
for  the  species  which  provides  for  the 
conservation  of  the  species  and  its 
habitat  and  includes  incentives  for 
conservation"  (Section  106.  paragraph 
(c)(2)(A)  of  the  VVBC\).  The  proposed 
approval  criteria  incorporate  this 
consideration  in  a  number  of  ways, 
including  requiring:  (a)  Information  on 
species  conservation  status  and 
distribution;  (b)  habitat  conservation 
information,  including  habitat 
requirements,  habitat  distribution  and 
protection  status,  and  habitat  status  and 
trends;  and  (c)  information  on 
population  djTiamics,  including 
population  assessments,  reproductive 
success,  and  evidence  of  how  the 
sustainable  use  management  plan 
promotes  the  value  of  the  species  and  its 
habitats.  In  the  case  of  habitat 
information,  several  pieces  of 
information  are  required,  including 
management  plans  for  habitats 
important  to  the  species.  They  are  only 
required,  however,  if  they  are  available    ' 
or  applicable.  For  a  species  that  breeds 

in  the  country  of  export,  the  Service  has 
proposed  a  requirement  of  a  description 
of  nest  sites  and/or  plant  communities 
that  are  most  frequently  used  for 
placement  of  nests  and,  if  applicable, 
nesting  habits.  Nesting  habit 
information  may  include  clutch  size, 
ability  to  renest,  nesting  season,  and 
known  nest  competitors/predators. 

(5)  "That  a  scientifically-based 
management  plan  has  been  developed 
for  the  species  which  ensures  that  the 
use  of  the  species  is  biologically 
sustainable  and  maintained  throughout 
the  range  of  the  species  in  the  country 
to  which  the  plan  applies  at  a  level  that 
is  consistent  with  the  role  of  the  species 


12786 


Federal  Register  /  Vol.  59.  No.  52  /  Thursday,  March  17,  1994  /  Proposed  Rules 


in  the  ecosystem  and  is  well  above  the 
level  at  which  the  species  might  become 
threatened  with  extinction"  (Section 
106.  paragraph  (c)(2)(B)  of  the  VVBCA). 
The  proposed  criteria,  in  fulfilling  this 
statutory  requirement,  require  the 
following:  (a)  Information  on  the 
population  of  the  sjjecies;  and  (b) 
infonnation  on  the  species'  role  in  its 
ecosystem,  including  nest  requirements 
and  diet.  The  proposed  rule  requires 
information  on  any  species  or  plant 
community  that  is  dependent  on  the 
occurrence  of  the  e.xotic  bird  species,  in 
order  to  make  the  required  finding  that 
the  proposed  capture  and  export  are  at 
levels  that  are  consistent  with  the  role 
of  the  species  in  its  ecosystem.  The 
proposed  rule  requires  recent 
population  data  of  the  population  of  the 
species  in  the  country  of  export,  as 
derived  from  indices  of  relative 
abundance  (such  as  catch  per  unit  effort 
or  call  count  surveys)  or  population 
estimates  (if  available),  along  w'ith 
documentation  for  each  estimate.  These 
population  data  or  estimates  should  be 
based  on  studies  conducted  for  at  least 
three  separate  years,  or  data  for  one  year 
can  be  provided,  with  a  description  of 
sur;  ey  plans  for  future  years. 
Population  assessments  should  have 
been  conducted  during  the  same  season 
(breeding  or  non-br<?eding)  of  each  year 
for  which  documentation  is  submitted. 

For  long-lived,  more  "K-selected" 
species  of  birds  (as  listed  in  the 
proposed  rule  in  §  15.32)  the  Service  is 
proposing  to  require  that  the 
management  plan  (for  species  that  breed 
in  the  country  of  export)  include 
information  on  nesting  ecology,  and 
reproductive  rates  or  mortality  rates. 
Those  species  are  defined  as  those  not 
in  one  of  19  specified  families  of  birds. 
The  Jiervice  is  proposing  more  rigorous 
standards  for  the  sustainable  utilization 
of  "K-selected"'  species,  based  on  an 
awareness  that  their  sustainable  , 
utilizaUoa  is  very  difficult,  and  that 
they  are  e.xtremely  sensitive  to 
population  depletion. 

For  species  included  in  one  of  the  19 
families  of  birds  specified  in  the 
proposed  rule  in  §  15  32  (more  "r- 
selected"  specie?.),  the  Service  is 
proposing  that.  Instead  of  detailed 
demographic  information,  the 
management  plan  (for  species  that  breed 
in  the  country  of  export)  need  only 
include  an  estimation  of  recent 
reproductive  success.  Reproductive 
success  may  be  estimated  using  pre- 
breeding  and  post-breeding  counts, 
wherever  that  is  appropriate.  For  all 
birds,  when  the  species  occurs  in  the 
country  of  export  only  during  the 
nonbreedmg  season,  the  Service 
proposes  to  require  documentation  or  a 


letter  from  the  Convention  Scientific 
Authority  that  the  species  does  not 
breed  there. 

The  Service  has  proposed,  for  the 
purposes  of  the  WBCA.  to  deHne 
sustainable  use  as  "the  use  of  a  species 
in  a  manner  and  at  a  level  such  that 
populations  of  the  species  are 
maintained  at  optimal  levels  for  the  long 
term  and  involves  a  determination  of 
the  productive  capacity  of  the  species 
and  its  ecosystem,  in  order  to  ensure 
that  utilization  does  not  exceed  those 
capacities  or  the  abiUty  of  the 
population  to  reproduce  and  maintain 
itself."  In  order  to  determine  that  the 
management  plan  utilizatioii  of  the 
species  is  sustainable,  the  Service 
proposes  to  require  evidence  of  how 
levels  of  sustainable  use  were 
determined,  including  either  (1) 
adequate  long-term  trends  in  relative 
abundance  and  take  levels,  or  (2) 
population  estimates,  reproductive 
success,  and  estimation  of  the  number 
exported  from  the  country  during  the 
past  2  years,  and  the  number  of  birds 
removed  directly  from  the  wild  for 
export,  domestic  trade,  illegal  trade, 
subsistence  use,  and  other  purposes. 
The  info.'-mation  should  include  the 
estimated  number  of  birds  to  be 
removed  from  the  wild  from  each  area 
or  region  of  take  each  year  for  all 
purposes,  including  age-class 
information  for  "K-selected"  species, 
and  a  description  of  future  plans  to 
monitor  the  species  in  each  area  of  take 
and  to  determine  whether  the  number  of 
birds  taken  has  been  sustainable. 
Throughout  the  proposed  rule,  area  or 
region  of  take  refers  to  the  area  or  region 
within  the  country  of  export  where 
birds  will  be  removed  from  the  wild;  the 
degree  of  specificity  used  will  depend 
on  the  particular  situation  in  the 
country  of  export.  If  the  species  is 
abundant  throughout  its  range,  the 
region  of  take  could  be  the  entire 
country;  a  species  that  is  locally 
abundant  but  rare  elsewhere  might  have 
a  more  restricted  area  of  take. 

The  Service  is  aware  that  the  criteria 
for  approval  of  sustainable  use 
management  plans  proposed  herein  may 
appear  to  be  rigorous,  and  although 
desirable  and  scientifically  vaUd,  they 
may  be  difficult  for  many  countries.  "The 
Service  proposes  to  give  particularly 
positive  consideration  to  situations 
wherein  very  conservative  capture  and 
export  quotas  are  implemented  prior  to 
being  able  to  obtain  all  of  the  biological 
information  necessary  for  a  more  large- 
scale  management  plan  (in  effect,  a 
"preliminary"  approval).  Thus,  the 
more  tentative  the  biological 
information  is,  the  more  conservative 
the  capture  and  export  quotas  are 


expected  to  be;  the  closer  the  capture 
quotas  are  to  the  reproductive  capacity 
of  the  species,  the  biological 
information  is  expected  to  be  more 
rigorous. 

(6)  "That  a  scientifically-based 
management  plan  has  been  developed 
for  the  species  which  addresses  factors 
relevant  to  the  conservation  of  the 
species,  including  illegal  trade, 
domestic  trade,  subsistence  use,  disease, 
and  habitat  loss"  (Section  106, 
paragraph  (c)(2)(C)  of  the  VVBCA).  The 
proposed  criteria,  in  fulfilling  this 
statutory  requirement,  require  the 
following  information:  estimation  of 
annual  mortality  or  loss,  including 
natural  mortality  and  take  for 
subsistence  use,  export  t.'-ado,  and 
domestic  trade  (in  each  area  or  region  of 
take);  and  the  estimated  number  of  birds 
that  will  be  removed  from  the  wild  from 
each  area  or  region  of  take  each  year  for 
all  purposes  (export  trade,  domestic 
trade,  illegal  trade,  and  subsistence  use), 
including  information  on  the  regulation 
of  these  factors  within  the  country. 
When  applicable,  information  on  age- 
classes  removed  from  the  wild  should 
be  included.  As  in  the  previous 
paragraph,  the  Service  will  give 
particularly  positive  consideration  to 
situations  wherein  very  conservative 
capture  and  export  quotas  are 
implemented  prior  to  being  able  to 
obtain  all  of  the  biological  information 
necessary  for  a  more  large-scale 
management  plan  (a  sort  of 
"preliminary"  approval). 

(7)  That  the  management  plan  is 
implemented  and  enforced  (Section  106, 
paragraph  (c)(3)  of  the  WBCM  The 
proposed  criteria  incorporate  this 
finding  in  a  number  of  ways,  including 
requiring:  (a)  Certification  from  the 
country  of  export's  Management 
Authority  that  the  country  has  the  legal 
means  necessary  to  ensure  enforcement 
of  and  compliance  with  the 
requirements  of  the  management  plan 
and  to  ensure  that  the  number  of  birds 
removed  from  the  wild  or  exported  will 
be  consistent  with  the  management 
plan;  (b)  an  explanation  of  infrastructure 
and  law  enforcement  and  monitoring 
mechanisms  that  will  ensure 
compliance  with  methodology  in  the 
management  plan;  and  (c)  evidence  of 
implementing  legislation.  The  Service 
expects  in  this  context  not  just  a  copy 

of  a  country's  implementing  legislation, 
but  a  summar>'  of  how  that  legislation 
and  the  management  plan  is  or  will  be 
put  into  practice.  Information  provided 
could  be  varied,  but  might  include  how 
a  countr>''s  wildhfe  department  is 
organized,  how  the  wildlife  department 
will  monitor  implementation  and 
enforcement  of  the  management  plan. 
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and  evidence  of  prior  enforcement 
actions. 

(8)  That  the  methods  of  capture, 
transport,  and  maintenance  of  the 
species  minimize  the  risk  of  injury  or 
damage  to  heahh,  including  inhumane 
treatment  (Section  106,  paragraph  (c)(4) 
of  the  WBCA).  The  proposed  criteria 
incorporate  this  required  finding  in  a 
number  of  ways,  including  requiring;  (a) 
a  description  of  the  process  of  removing 
birds  from  the  wild,  including  locations, 
time  of  year  of  removal,  capture 
methods,  means  of  transport,  and  pre- 
export  conditioning;  and  (b)  a 
description  of  the  shipping  methods  and 
enclosures  proposed  to  be  used  to 
transport  the  exotic  birds,  including  but 
not  limited  to  feeding  and  care  during 
transport,  and  shipping  densities.  Since 
there  is  evidence  that  for  some  species 
and,  in  some  cases,  consignment  size 
may  increase  the  risk  of  mortality  in 
transport,  the  Service  has  also  proposed 
that  estimated  consignment  sizes  be 
included  uith  the  management  plan. 
Although  the  proposed  rule  does  not 
establish  a  maximum  consigrunent  size, 
the  Service  will  take  this  factor  into 
consideration  in  making  the  required 
finding.  Consignment  size  in  this 
context  refers  to  the  number  of  birds  in 
a  single  shipment  exported  from  the 
country'  of  export. 

The  WBCA  also  requires  that  the 
Service  "consider  the  adequacy  of 
regulatory  and  enforcement  mechanisms 
in  all  countries  of  origin  for  the  species, 
including  such  mechanisms  for  control 
of  illegal  trade"  (VVBC\  §  106(a)(3)). 
Therefore,  In  the  approval  criteria,  for 
species  with  a  multi-national 
distribution,  the  Service  proposes  to 
make  the  following  determinations  (the 
information  needed  may  need  to  come 
from  sources  other  than  the  country 
requesting  approval  of  its  management 
plan):  (a)  whether  populations  of  the 
species  in  other  countries  in  which  it 
occurs  VN-ill  be  detrimentally  affected  by 
exports  of  the  species  from  the  countr>' 
requesting  approval  (this  information 
could  be  obtained  from  those 
governments  and/or  from  other  sources, 
and  could  include  communication  from 
the  Scientific  Authorities  of  other  range 
states);  (b)  whether  factors  affecting 
conservation  of  the  species,  including 
export  from  other  countries,  illegal 
trade,  domestic  use,  or  subsistence  use 
are  regulated  throughout  the  range  of 
the  species  so  that  recruitment  and/or 
breeding  stocks  of  the  species  are  not 
detrimentally  affected  by  the  proposed 
export;  (c)  whether  the  proposed  take 
and  export  from  the  requesting  country 
include  enough  demographic 
information  to  ensiire  they  will  not 
detrimentally  affect  breeding 


populations;  and  (d)  whether  the 
proposed  take  and  export  will  not 
detnmentally  affect  any  existing 
enhancement  activities  or  conservation 
programs  throughout  the  species'  range. 

Tne  approved  non-captive-bred  (;.e., 
wild-caught)  species  can  be  imported 
into  the  United  States  without  meeting 
any  additional  requirements  of  the 
WBCA  or  this  part  15;  however,  all  of 
the  existing  requirements  in  parts  13 
and  14.  part  17.  part  21.  and  part  23 
must  be  complied  wixix.  Upon  receipt  of 
a  completed  sustainable  use 
management  plan  for  a  country  of 
export,  the  Director  will  publish  a 
Notice  in  the  Federal  Register  for  public 
comment.  Approval  of  species  will  be 
granted  in  accordance  with  the  criteria 
proposed  in  •§15. 32. 

Tne  Service  proposes  to  consider  only 
sustainable  use  management  plans  for 
appendix  D  species  and  appendix  III 
species  from  the  covuitr>'  for  which  they 
are  Usted,  since  trade  for  primarily 
commercial  purposes  is  not  permitted 
under  the  Convention  for  appendix  I 
species.  If  specimens  of  an  appendix  I 
species  are  required  for  zoological. 
scientific,  or  breeding  purposes, 
individuals  desiring  such  import  may 
apply  for  a  permit  under  Subpart  C  of 
this  Part  15. 

Section  15.33    Species  Included  in  the 
Approved  List 

(a)  Captive-bred  species.  In  order  to 
establish  a  proposed  list  of  approved 
captive-bred  species,  based  on  the 
criteria  in  proposed  Section  15.31.  the 
Service  used  the  best  information 
available,  including  import  records  of 
captive-bred  species,  law  enforcement 
and  intelligence  data  on  the  commercial 
trade  in  captive-bred  species,  and  law 
enforcement  and  intelligence 
information  on  the  illegal  trade  in  exotic 
bird  species.  Tne  proposed  list  of 
approved  species  includes  37  captive- 
bred  e\otic  bird  species  that  can  be 
imported  from  any  other  country-,  with 
export  permits  required  by  QTES,  other 
federal  laws,  and  the  exporting  country. 
In  addition,  the  Service  has  proposed  to 
include  in  the  approved  list  of  captive- 
bred  species  several  exotic  bird  species 
that  are  not  listed  in  an  appendix  to  the 
Convention  but  are  regularly  bred  in 
captivity  and  are  not  taken  from  the 
wild.  Although  these  species  are  not 
listed  in  an  Appendix  and  thus  are  not 
presently  prohibited  under  the  WBCA, 
these  species  are  included  in  the  list  for 
the  convenience  of  the  public.  To 
ensure  that  there  is  no  confusion,  even 
if  the  species  or  higher  taxon  to  which 
it  belongs  were  subsequently  hsted  in 
the  Appendices  to  the  Convention,  the 
Service  would  still  consider  it  to  be  an 


approved  captive-bred  species  pursuant 
to  this  subpart  D 

As  established  in  the  WBCA.  the 
Service  will  periodically  review  the  list 
of  species  that  meet  the  approval  criteria 
for  the  importation  of  caprtive-bred 
species.  Ariy  changes  to  this  approved 
list  will  be  proposed  in  the  Federal 
Register  for  pubUc  comment.  The 
Service  is  interested  in  receiving  the 
comments,  including  documentation,  of 
any  interested  individuals  or 
organizations  with  information  on  the 
captive-bred  status  of  any  of  the  species 
in  the  list  proposed  in  this  subsection, 
or  of  any  other  exotic  bird  spmcies  that 
meet  the  criteria  in  §  15.31  for  inclusion 
in  this  list. 

(b)  Non-captive-bred  species.  No  . 
species  can  be  proposed  for  approval 
under  this  paragraph  until  the  proposed 
regulations  in  Section  15.32  are 
finalized,  and  a  completed  sustainable 
use  management  plan  for  a  country  of 
export  for  that  species  has  been  received 
by  the  Director.  Upon  granting  approval 
in  accordance  with  the  issuance  criteria 
of  this  section,  approved  species  and 
countries  of  export  would  be  listed  in 
this  paragraph 

Subpart  E — Quabfy  ing  Foreign 
Facilities  Breeding  Exotic  Birds  in 
Captivity 

Section  15.41     Genera]  Application 
Procedures 

Pursuant  to  Section  107  of  the  WBCA. 
any  person  may  submit  a  petition  to  the 
Director  to  determine  whether  a  foreign 
exotic  bird  breeding  facility  shall  be 
designated  as  a  qualifying  facihty  If  a 
foreign  facility  is  approved  as  a 
qualif>ing  facility,  sjjecies  of  exotic 
birds  for  which  the  facility  is  approved 
can  be  imported  into  the  United  States 
from  that  facility  without  import 
permits  issued  pursuant  to  subpart  C  of 
this  part  15.  In  all  cases,  any  additional 
requirements  in  50  CFR  parts  13. 14, 17. 
2 1 .  and  23  must  also  be  met. 
Applications  for  approval  shall  be 
submitted  to  the  Service's  Office  of 
Management  Authority.  A  separate 
application  must  be  submitted  for  each 
species  for  which  approval  is  requested. 

Applications  must  contain 
information  as  required  in  paragraph  (c) 
of  this  section,  in  order  to  make  a  series 
of  findings  required  by  the  WBCA.  The 
Service  notes  that  the  fundamental 
purposes  of  these  findings  is  to  ensure 
that  the  birds  exported  from  these 
facilities  are  indeed  bred  in  captivity,  no 
illegal  trade  is  involved,  and  wild 
populations  are  notiiarmed  by  either 
the  breeding  program  or  ex-port  from 
these  facilities.  The  information 
required  includes  but  is  not  hmited  to 
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the  following;  (1)  Certification  from  the 
Management  Authority  of  the  country  in 
which  the  facility  is  located  that  the 
facility  is  capable  of  breeding  the 
species  in  the  numbers  to  be  traded, 
without  detriment  to  the  wild 
population  of  the  species;  (2)  A 
summary  of  the  legislation,  and 
regulations  where  appropriate, 
implementing  the  Convention  in  the 
country  in  which  the  facility  is  located; 
(3)  A  detailed  statement  of  the  facility's 
capability  of  breeding  the  species  in 
captivity  in  the  numbers  desired, 
including  breeding  methods, 
experience,  and  production  levels;  (4)  A 
detailed  statement  demonstrating  that 
the  facility  is  operated  in  a  manner  not 
detrimental  to  the  survival  of  the 
species,  including  details  on  the 
establishment  of  the  parental  stock;  (5) 
A  statement  of  any  anticipated  need  for 
augmentation  of  breeding  stock  from 
other  sources;  (6)  A  detailed  statement 
demonstrating  that  the  facility  is 
operated  in  a  humane  and  healthful 
manner;  (7)  A  description  of  the  care 
and  maintenance  practices  of  the 
facility,  including  mortality  and  disease 
records  and  husbandry,  veterinary,  and 
hvgienic  practices;  (8)  A  statement  that 
all  birds  to  be  exported  from  the  facility 
utII  be  marked  with  closed  leg  bands  or 
an  electronic  marking  system;  and  (9) 
Details  on  the  system  of  recordkeeping 
and  tracking  of  birds  and  their  progeny 
hatched  at  the  facility  would  be 
required. 

Section  15.42    Approval  Criteria  and 
Conditions 

This  section  would  establish  the 
criteria  for  approval  of  foreign  captive- 
breeding  facilities  by  the  Director,  and 
approval  conditions  and  duration.  The 
approval  conditions  would  include:  (l) 
Whether  the  facility  is  located  in  a 
country  that  is  Party  to  the  Convention 
and  is  implementing  the  requirements 
of  the  Convention,  including 
designation  of  functioning  Scientific 
and  Management  Authorities, 
submission  of  annual  reports,  and 
establishment  of  implementing 
legislation;  (2)  Whether  the  facility  is 
capable  of  producing  captive-bred  birds 
in  the  numbers  to  be  exported;  (3) 
Whether  the  parental  breeding  stock 
was  acquired  from  legally  obtained, 
exported,  and/or  imported  birds;  (4) 
whether  the  facility  is  operated  in  a 
manner  not  detrimental  to  the  survival 
of  the  species  in  the  wild;  (5)  Whether 
adequate  enforcement  controls  are  in 
place;  (6)  Whether  the  breeding  protocol 
of  the  facility  is  adequate;  (7)  Whether 
the  facility  is  operated  in  a  humane  and 
healthful  manner;  (8)  Whether  the 
facility  will  provide  for  proper  and 


healthful  care  and  maintenance  of  the 
birds;  and  (9)  Whether  all  birds  are 
identifiable  through  closed  leg  bands  or 
electronic  marking.  The  Service 
welcomes  comments  on  these  criteria, 
including  those  related  to  the 
applicability  of  relevant  international 
law. 

The  approval  conditions  established 
in  this  section  require  the  submission  of 
an  annual  report  to  the  Service 
containing  production  and  mortality 
records,  including  hatching  records, 
numbers  of  birds  exported,  and  their 
identification  numbers.  As  established 
in  the  WBCA,  approvals  are  to  be 
effective  for  three  years,  provided  that 
the  faciUty  continues  to  meet  the 
requirements  and  approval  conditions. 
Each  application  submitted  for  approval 
is  proposed  to  be  published  in  the 
Federal  Register  for  public  comment, 
and  the  Service  will  periodically 
publish  in  the  Federal  Register  a  list  of 
all  approved  foreign  breeding  facilities 
and  the  effective  dates  of  their  approval. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  or  conservation  communities, 
trade  organizations,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 

Effects  of  the  Rule 

The  Service  has  determined  that  this 
proposed  rule  is  categorically  excluded 
under  Departmental  procedures  in 
complying  with  the  National 
Environmental  Policy  Act  (NEPA).  See 
516  DM  [Departmental  Manual]  2, 
appendix  1  Paragraph  1.10.  The 
proposed  regulations  are  procedural  in 
nature,  and  the  environmental  effects 
while  crafted  to  carry  out  the  benign 
purposes  of  the  WBCA,  are  judged  to  be 
minimal,  speculative,  and  do  not  lend 
themselves  to  meaningful  analysis. 
Future  regulations  implementing  the 
WBCA  may  be  subject  to  NEPA 
documentation  requirements,  on  a  case- 
by-case  basis. 

Executive  Orders  12866,  12612,  and 
12630  and  the  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  This  action  is 
not  expected  to  have  si-gnificant  taking 
implications  for  U.S.  citizens,  as  per 
Executive  Order  No.  12630.  It  has  also 
been  certified  that  these  revisions  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  described  by  the  Regulatory 


Flexibility  Act.  Since  the  rule  applies  to 
importation  of  live  wild  birds  into  the 
United  States,  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  12612. 

Papery\-ork  Reduction 

This  proposed  rule  does  not  contain 
information  collection  requirements  for 
persons  subject  to  the  jurisdiction  of  the 
United  States  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

Author 

The  primary  authors  of  this  proposed 
rule  are  Dr.  Susan  S.  Lieberman.  Office 
of  Management  Authority,  and  Dr. 
Rosemarie  Gnam,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  {703/ 
358-2093). 

List  of  Subjects  in  50  CFR  Part  15 

Imports.  Reporting  and  recordkeeping 
requirements,  Transportation  and 
Wildlife. 

Proposed  Regulation  Promulgation 

PART  15— {AMENDED]  EXOTIC  WILD 
BIRD  CONSERVATION 

Accordingly,  50  CFR  part  15  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  Pub.  L.  102-440,  16  U.S.C. 
4901-1916. 

2.  Amend  part  15  subpart  A  §  15.3  by 
adding  the  following  definitions,  in 
alphabetical  order: 

§15.3    Definitions. 

•  *         •         •         * 

Documentation  means  a  description 
of  how  information  was  collected, 
including  the  methodologies  used; 
names  and  inrtitutions  of  individuals 
conducting  the  work;  dates  and 
locations  of  any  study;  and  any 
published  results  or  reports  from  the 
work. 

•  •        •        •        • 

Life  cycle  means  the  armual  processes 
involved  with  breeding,  migration,  and 
all  other  non-breeding  activities. 
***** 

Status  means  a  qualitative  measure  of 
the  vTilnerability  to  extinction  or 
extirpation  of  a  population  at  a  given 
time  (e.g..  endangered,  threatened, 
vulnerable,  not  threatened,  non- 
threatened  or  insufficiently  known). 

Sustainable  use  means  the  use  of  a 
species  in  a  manner  and  at  a  level  such 
that  populations  of  the  species  are 
maintained  at  optimal  levels  for  the  long 
term  and  involves  a  determination  of 
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the  productive  capacity  of  the  species 
and  its  ecosystem,  in  order  to  ensure 
that  utilization  does  not  exceed  those 
capacities  or  the  abiht}'  of  the 
population  to  reproduce  and  maintain 
itself. 

Tn?ncf  means  a  long-term  projection  of 
any  change  in  the  size  of  a  species' 
population  or  habitat  over  time  (e.g., 
increasing,  decreasing,  equilibrium, 
insufEciently  known). 
*        •        *        •        • 

3.  Subpart  D  is  revised  to  read  as 

follows: 

Subpart  0 — Approved  List  of  Species  Listed 
in  the  Appendices  to  the  Convention 

15.31  Criteria  for  including  species  in  the 
approved  list  for  captive-bred  species 

15. 32  Criteria  for  including  sp>ecies  in  the 
approved  list  for  non-captive-bred 
species. 

15.33  Species  included  in  the  approved  list. 

§15.31    Criteria  for  including  species  In  the 
approved  list  for  captive-bred  species. 

The  Director  will  periodically  review 
the  list  of  captive-bred  exotic  bird 
species  in  §  15.33(a),  for  which 
importation  into  the  United  States  is 
approved.  Any  exotic  bird  species  hsted 
in  paragraph  15.33(a)  pursuant  to  this 
section  must  meet  ail  of  the  following 
criteha: 

(a)  All  specimens  of  the  species 
knou-n  to  be  in  trade  (legal  or  illegal)  are 
capti%e-bred; 

(bj  No  specimens  of  the  species  are 
known  to  be  removed  from  the  wild  for 
the  pet  bird  market; 

(c)  Any  importation  of  specimens  of 
the  species  wot^d  not  be  detrimental  to 
the  survival  of  the  species  in  the  wild; 
and 

(d)  Adequate  enforcement  controls  are 
in  place  in  countries  of  export  to  ensure 
compliance  with  paragraphs  (aj  through 
(c)  of  this  section. 

§15.32    Criteria  for  Including  species  In  the 
approved  Hst  for  non-capttve-bred  species. 

Upon  receipt  of  a  completed 
sustainable  use  management  plan  for  a 
country  of  export,  the  Director  may 
approve  a  species  Usted  in  Appendices 
n  or  in  of  the  Convention  for 
importation  from  that  country.  Such 
approval  shall  be  granted  in  accordance 
with  the  issuance  criteria  of  this  section. 
All  approved  species  and  coimtries  of 
export  will  be  listed  in  section  15.33. 

(a)  Requirements  for  scientifically- 
based  sustainable  use  management 
plans.  Sustainable  use  management 
plans  developed  by  the  country  of 
export  shall  include  the  following 
information,  and  any  other  information 
that  may  be  apprc^Miate: 

(1)  Background  information, 
including  the  following: 


(i)  The  scientific  and  common  name 
of  the  species; 

(ii)  Letters  from  the  country  of 
export's  Management  and  Scientific 
Authorities  transmitting  the 
management  plan  of  this  species; 

(iii)  A  summary  of  the  country  of 
export's  legislation  related  to  this 
species  and  legislation  implementing 
the  Convention,  and.  where  appropriate, 
a  summary  of  implementing  regulations; 

(iv)  A  sumrnar)'.  from  the  country  of 
export's  Management  Authority,  of  the 
country's  infrastructure  and  law 
enforcement  and  monitoring 
mechanisms  designed  to  ensure  both 
enforcement  of  and  compliance  with  the 
requirements  of  the  management  plan, 
and  that  the  number  of  birds  removed 
from  the  wild  or  exported  will  be 
consistent  with  the  management  plan; 

(v)  Recent  information  on  the 
distribution  of  the  species  within  the 
country  of  export,  including  scientific 
references  and  maps,  and  historical 
information  on  distributions,  if  relevant: 
and 

(vi)  The  species'  status  and  its  current 
population  trend  in  the  country  of 
export,  including  scientific  references. 

(2)  Habitat  information,  including: 
(i)  A  general  description  of  habitats 

used  by  the  species  for  each  portion  of 
the  hfe  cycle  completed  uithin  the 
country-  of  export, 

(ii)  Recent  information  on  the  size  and 
distribution  of  these  habitats  throughout 
the  country  of  export  and  in  each  area 
or  region  of  take,  including  scientific 
references  and  maps.  The  approximate 
location  of  any  reserves  that  provide 
protection  for  this  species  should  be 
indicated  on  the  accompanying  map(s); 

(iii)  Status  and  trends  of  the  important 
habitats  used  by  the  species  in  the 
country  of  export  as  a  whole  and  within 
each  area  or  region  of  take,  whenever 
available,  including  scientific 
references; 

(iv)  Factors,  including  management 
activities,  favoring  or  threatening  the 
species'  habitat  in  the  foreseeable  future 
throughout  the  countrj'  of  export  and 
within  each  area  or  region  of  take, 
whenever  available,  including  scientific 
references,  and 

(v)  A  list  of  management  plans  that 
have  been  or  are  being  planiied,         __ 
developed,  oi  implemented  for  the 
species'  important  habitats,  if  any. 

(3)  Infonnalion  on  the  role  of  the 
species  in  its  ecosystem,  including: 

(i)  A  description  of  the  part(s)  of  the 
species'  Ufe  cycle  completed  within  the 
country-  of  export, 

(ii)  For  a  species  that  breeds  in  the 
country  of  export,  a  deschptioQ  of  nest 
sites  and/or  plant  communities  that  are 


most  frequently  used  for  plaoement  of 
nests  and.  if  applicable,  nesting  habits; 

(iii)  A  general  description  of  the 
species'  diet,  where  the  speaes  forages 
(aerial  feeder,  tree  canopy,  tree  trunk, 
midstor>',  understorj-.  open  water  ot 
other),  and  seasonal  changes  in  foraging 
habits,  including,  when  available, 
scientific  references,  and 

(iv)  Information  on  any  speaes  or 
plant  community  vi-hich  is  dependent 
on  the  occurrence  of  the  exotic  bird 
species. 

(4)  Population  dynamics  of  the 
species,  including: 

(i)  Recent  population  data  of  the 
population  of  the  species  in  the  countjy 
of  export,  as  denved  from  indices  of 
relative  abundance  or  population 
estimates,  along  with  documentation  for 
each  estimate; 

(ii)  Within  each  area  or  region  of  take. 
documentation  for  recent  population 
data  or  estimates,  conducted  for  at  least 
three  separate  years  or  one  year  with  a 
description  of  survey  plans  for  future 
years.  These  population  assessments 
should  have  been  conducted  during  the 
same  season  (breeding  or  non-breeding) 
of  each  year  for  which  documentation  is 
submitted; 

(iii)  If  a  species  belongs  to  the  avian 
families  Columbidae.  Fringiliidae, 
Ploceidae,  Estrildidae.  Stumidae, 
Tinamidae,  Podicepedidae.  Burhinidae, 
Scolopacidae.  T>Tannidae,  Pittidae. 
Emberizidae,  Zosteropidae.  Vireonidae, 
Atrichomithidae.  S>1viidae,  Oriolidae, 
Meliphagidae,  or  Icteridae,  the 
management  plan  shall  include  the 
following  information: 

(A)  For  a  species  that  does  not  breed 
in  the  countr)'  of  export,  documentation 
or  a  letter  from  the  Convention 
Scientific  Authority  that  the  species 
occurs  in  the  country  of  export  only 
during  the  nonbreeding  season;  and 

(B)  For  a  species  that  breeds  in  the 
countrj'  of  export,  estimation  (^^^th 
documentation)  of  recent  reproductive 
success.  Where  epppropriate,  this 
assessment  could  include  number  of 
young  produced  per  egg-la}'ing  female 
per  year,  or  pre-breeding  and  post- 
breeding  surveys  conducted  within  the 
same  annual  cyde,  and 

(C)  Estimation  (v\ith  documentation) 
of  annual  mortahty  or  loss  including 
natural  mortahty  and  take  for 
subsistence  use,  export  trade,  and 
domestic  trade  in  each  area  of  take,  or 

(D)  In  heu  of  paragraphs  (a)(4)(ui)  (A) 
and  (C)  of  this  section,  documentation 
of  long-term  population  and  offtake 
trends  based  on  indices  of  relative 
abundance,  and  measures ,of  offtake  and 
description  of  any  king-term  changes  in 
other  nu>rtaht>'  (actors  (including 
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subsistence  use,  domestic  trade,  and 
capture  or  transport  mortalities). 

(iv)  If  a  species  belongs  to  an  avian 
family  other  than  those  listed  in 
paragraph  (a)(4)(iii)  of  this  section,  the 
management  plan  shall  include  the 
following  information: 

(A)  For  a  species  that  does  not  breed 
in  the  country  of  export,  certification  by 
the  Scientific  Authority  of  that  country 
that  the  species  occurs  in  the  country  of 
export  only  during  the  nonbreeding 
season; 

(B)  For  a  species  that  breeds  in  the 
country  of  export,  scientific  assessment 
(with  documentation)  of  the  nesting 
ecology  of  the  species.  Such  an 
assessment  may  include  the  availability 
of  active  nest  sites  and  the  number  of 
females  or  pairs  that  successfully 
produce  young  per  year  in  each  area  or 
region  of  take;  and 

(C)  For  a  species  that  breeds  in  the 
country  of  export,  estimation  (with 
documentation)  of  recent  reproductive 
rates  (number  of  young  produced  per 
egg- laying  female  or  pair  per  year)  or 
mortality  rates;  and 

(v)  Estimation  (with  documentation) 
of  annual  mortality  or  loss,  including 
natural  mortality  and  take  for 
subsistence  use,  export  trade,  and 
domestic  trade  in  each  area  of  take. 

(5)  Determination  of  biologically 
sustainable  use: 

(i)  Estimation  of  the  number  exported 
from  the  country  during  the  past  2 
years,  and  the  number  of  birds  removed 
from  the  wild  for  export,  domestic  trade, 
illegal  trade,  subsistence  use,  and  other 
purposes  (specify)  for  the  country  of 
export  during  the  past  2  years; 

(ii)  The  estimated  number  of  birds 
that  will  be  removed  from  the  wild  from 
each  area  of  take  each  year  for  all 
purposes  (export  trade,  domestic  trade, 
illegal  trade,  and  subsistence  use), 
including  a  description  of  age-classes 
(nestlings,  fledglings,  sub-adults,  adults, 
all  classes),  when  applicable; 

(iii)  For  the  projected  take  addressed 
in  the  management  plan,  a  description 
of  the  removal  process,  including,  but 
not  limited  to.  locations,  time  of  year, 
capture  methods,  means  of  transport, 
and  pre-export  conditioning; 

(iv)  Documentation  of  how  each  level 
of  take  was  determined; 

(v)  Explanation  of  infrastructure  and 
law  enforcement  and  monitoring 
mechanisms  that  ensure  compliance 
uith  the  methodology  in  the 
management  plan  and  that  the  species 
will  be  removed  at  a  level  that  ensures 
sustainable  use;  and 

(vi)  Description  of  future  plans  to 
monitor  the  species  in  each  area  or 
rvgion  of  take  and  to  determine  whether 


the  number  of  birds  taken  has  been 
sustainable. 

(6)  A  description  of  incentives  for 
conservation,  including  a  description  of 
how  the  sustainable  use  management 
plan  promotes  the  value  of  the  species 
and  its  habitats  by  means  of 
environmental  education,  cooperative 
efforts  or  projects,  development  of 
cooperative  management  units,  and/or 
activities  involving  local  rommunities. 

(7)  Additional  factors: 

(i)  Description  of  any  captive- 
propagation  programs  (private  and 
governmental)  for  the  species  carried 
out  in  the  country  of  export; 

(ii)  Description  of  any  existing 
enhancement  activities  developed  for 
the  species,  including,  but  not  limited 
to,  annual  banding  programs,  nest 
watching/guarding,  and  nest 
improvement;  and 

(iii)  Description,  including 
photographs  or  diagrams,  of  the 
shipping  methods  and  enclosures 
proposed  to  be  used  to  transport  the 
exotic  birds,  including  but  not  limited 
to  feeding  and  care  during  transport, 
densities  of  birds  in  shipping 
enclosures,  and  estimated  consignment 
sizes. 

(b)  Approval  criteria.  Upon  receiving 
a  sustainable  use  management  plan  in 
accordance  with  paragraph  (a)  of  this 
section,  the  Director  will  decide 
whether  or  not  an  exotic  bird  species 
should  be  listed  as  an  approved  species 
for  importation  from  the  country  of 
export,  under  §  15.33.  In  making  this 
decision,  the  Director  shall  consider  in 
addition  to  the  general  criteria  in  part  13 
of  this  subchapter,  all  of  the  following 
factors  for  the  species: 

(1)  Whether  the  country  of  export  is 
effectively  implementing  the 
Convention,  particularly  with  respect  to: 

(i)  establishment  of  a  functioning 
Scientific  Authority; 

(ii)  the  requirements  of  Article  IV  of 
the  Convention; 

(iii)  remedial  measures  recommended 
by  the  Parties  to  the  Convention  with 
respect  to  the  species,  including 
recommendations  of  permanent 
committees  of  the  Convention;  and 

(iv)  Article  VIII  of  the  Convention, 
including  but  not  limited  to 
establishment  of  legislation  and 
infrastructure  necessary  to  enforce  the 
Convention,  and  submission  of  annual 
reports  to  the  Convention's  Secretariat; 

(2)  Whether  the  country  of  export  has 
developed  a  scientifically  based 
management  plan  for  the  species  that: 

(i)  provides  for  the  conservation  of  the 
species  and  its  habitat(s); 

(ii)  includes  incentives  for 
conservation; 


(iii)  is  adequately  implemented  and 
enforced; 

(iv)  ensures  that  the  use  of  the  species 
is: 

(A)  sustainable; 

(B)  maintained  throughout  its  range  at 
a  level  that  is  consistent  with  the 
species'  role  in  its  ecosystem;  and 

(C)  is  well  above  the  level  at  which 
the  species  might  become  threatened; 

(v)  addresses  illegal  trade,  domestic 
trade,  subsistence  use,  disease,  and 
habitat  loss;  and 

(vi)  ensures  that  the  methods  of 
capture,  transport,  and  maintenance  of 
the  species  minimize  the  risk  of  injury, 
damage  to  health,  or  inhumane 
treatment;  and 

(3)  If  the  species  has  a  multi-nati  .mal 
distribution: 

(i)  Whether  populations  of  the  species 
in  other  countries  in  which  it  occurs 
will  not  be  detrimentally  affected  by 
exports  of  the  species  from  the  country 
requesting  approval; 

(ii)  Whether  factors  affecting 
conservation  of  the  species,  including 
export  from  other  countries,  illegal 
trade,  domestic  use,  or  subsistence  use 
are  regulated  throughout  the  raflge  of 
the  species  so  that  recruitment  and/or 
breeding  stocks  of  the  species  will  not 
be  detrimentally  affected  by  the 
proposed  export; 

(iii)  If  the  sf>ecies  does  not  breed  in 
the  country  of  export,  whether  the 
projected  take  and  export  will  not 
detrimentally  affect  breeding 
populations;  and 

(iv)  Whether  the  projected  take  and 
export  will  not  detrimentally  affect 
existing  enhancement  activities, 
conservation  programs,  or  enforcement 
efforts  throughout  the  species'  range. 

(c)  Publication  in  the  Federal 
Register;  The  Director  shall  publish 
notice  in  the  Federal  Register  of  each 
complete  sustainable  use  management 
plan  under  paragraph  (a)  of  this  section. 
Each  notice  shall  invite  the  submission 
from  interested  parties  of  wTitten  data, 
views,  or  arguments  with  respect  to  the 
proposed  approval. 

(d)  Duration  of  approval.  A  species 
and  country  of  export  listed  in  §  15.33 
as  approved  shall  be  approved  for  three 
years,  at  which  time  renewal  of 
approval  shall  be  considered  by  the 
Service. 

§  15.33    Species  Included  In  the  approved 
list 

(a)  Captive-bred  species.  The  list  in 
this  paragraph  includes  species  of 
captive-bred  exotic  birds  for  which 
importation  into  the  United  States  is  not 
prohibited  by  §  15.11.  The  species  are 
grouped  taxonomically  by  order. 
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Speaes 

Comrrxjn  name 

Order  Columbiformes: 

Columba  livia 

Rock  dove. 

Order  Psittaciformes: 

Agapornis 

Peach-faced  lovebird. 

roseicollis. 

Bamardlus  bamardi 

Mallee  Ringneck  par- 

rot. 

Bamardius  zonanus 

Port  Lincoln  parrot. 

Lathamus  discolor. 

Swift  parrot. 

Melopsittacus 

Budgerigar. 

undulatLis. 

Neophema  bourt^li. 

Bourke's  parrot. 

Neophema 

Turquoise  parrot. 

pulchella. 

Necphema 

Scariet<hested  par- 

splendida. 

rot. 

Nymphicus 

Cockatiel. 

hollandicus. 

Platycercus  ade- 

Adelaide  roselta. 

laide. 

Platycercus 

Pale-headed  rosella. 

adscrtus. 

Platycercus 

Green  rosella. 

caledonlcus. 

Speaes 

ComrTK>n  name 

Platycercus  elegans 

Cnmson  rosella. 

Platycercus  eximius 

Eastern  rosella. 

Platycercus 

Yellow  rosella. 

fiaveolus 

Polytelis  alexandrae 

Pnrx:ess  parrot 

Poiytelis 

Regent  parrot. 

anthopeplus. 

Polytelis  swainsonii 

Superb  parrot. 

Psephotus 

Blue-bonnet  parakeet. 

haematogaster. 

Psephotus 

Red-rumped  para- 

haematonotus. 

keet. 

Psephotus  varius  ... 

Mulga  parakeet. 

Psittacula 

Plum-headed  para- 

cyanocephala. 

keet. 

Purpureicephalus 

Red-capped  parrot. 

spunus. 

Order  Passenformes:. 

Chloebia  goukjiae  .. 

Gouldian  finch. 

Embiema  picta 

Painted  finch. 

Lonchura 

Chestnut-breasted 

castaneothorax. 

finch. 

Lonchura 

Society  {=Bengalese) 

domestica. 

finch. 

Speaes 

Comrrwn  name 

Lonchura  pectoralis 

Pictorella  finch. 

Neochmia  ruficauda 

Star  finch. 

Poephiia 

Long- tailed 

acuticauda. 

grassfinch. 

Poephiia  bichenovii 

Double-barred  finch. 

Poephiia  cincta  

Parson  finch. 

Poephiia  guttata  .... 

Zebra  finch. 

Poephiia  personata 

Masked  finch. 

Sennus  canana  

Common  Canary. 

(b)  Non-captive-bred  species.  The  list 
in  this  paragraph  includes  species  of 
non-captive-bred  exotic  birds  and 
countries  for  which  importation  into  the 
United  States  is  not  prohibited  by 
§15.11.  The  species  are  grouped 
taxonomically  by  order,  and  may  only 
be  imported  from  the  approved  country, 
except  as  provided  under  a  permit 
issued  pursuant  to  subpart  C  of  this 
part. 


Species 


Common  name 


Country 


Date  approved 


(To  be  determined  at  a  later  date) 

4.  Subpart  E  is  revised  to  read  as 
follows: 

15.41  General  application  procedures. 

15.42  Approval  criteria  and  conditions. 

Subpart  E — Qualifying  facilities 
breeding  exotic  birds  in  captivity 

§  15.41     General  application  procedures. 

(a)  Any  person  may  petition  the 
Director  to  determine  whether  a  foreign 
exotic  bird  breeding  facility  may  be 
designated  as  a  qualifying  facility.  The 
Director  may  approve  foreign  breeding 
facilities  to  import  exotic  birds 
otherwise  prohibited  by  §  15.11,  in 
accordance  with  the  approval  criteria  of 
this  subpart.  Approved  species  from 
qualif>ing  facilities  do  not  require 
permits  issued  under  this  part  15  and 
are  not  limited  as  to  the  number  of  birds 
that  can  be  imported,  for  purposes  of  the 
VVBCA. 

(b)  Applications  for  approval  of 
foreign  breeding  facilities  under  this 
subpart  shall  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority.  4401 
N.  Fairfax  Drive.  Arlington,  Virginia 
22203.  Each  appHcation  must  be 
submitted  on  an  official  application 
(Form  3-200)  provided  by  the  Service 
and  must  contain  all  of  the  information 
specified  in  this  section.  The  sufficiency 
of  the  application  shall  be  determined 
by  the  Director  in  accordance  with  the 
requirements  of  this  part.  A  separate 
petition  must  be  submitted  for  each 


species  for  which  the  approval  is 

requested. 

(c)  Upon  receipt  of  a  complete 
application,  the  Director  may  approve 
foreign  breeding  facilities,  which  will 
allow  individuals  to  import  exotic  bird 
species  otherw^ise  prohibited  by  section 
15.11,  if  they  are  captive-bred  in  the 
facility.  Each  application  shall  provide 
the  following  information  and  any  such 
other  information  that  the  Director  may 
require: 

(1)  A  description  of  the  exotic  bird 
species  to  be  imported,  including  the 
common  and  scientific  name  of  the 
species; 

(2)  The  name  and  address  of  the 
foreign  breeding  faciUty.  and  a 
statement  of  the  reasons  supporting 
approval; 

(3)  Certification  in  writing  ft-om  the 
Management  Authority  of  the  country  in 
which  the  facility  is  located  that  the 
facility  has  the  capability  of  breeding 
the  species  in  captivity  in  the  numbers 
to  be  traded  without  detriment  to  the 
wild  population,  and  that  the  operator 
of  the  facility  has  not  been  convicted  of 
any  violations  of  the  country's  laws 
governing  trade  and  export  of  avian 
species; 

(4)  A  summary  of  the  legislation 
implementing  the  Convention  in  the 
country  in  which  the  facility  is  located; 

(5)  A  statement  of  the  facility's 
capability  of  producing  captive-bred 
birds  of  the  species  and  in  the  numbers 
they  wish  to  export  to  the  United  State?) 
including: 


(i)  Relevant  experience  of  persons 
involved  in  the  operation  of  the  facility; 

(ii)  Current  stock  of  the  facility, 
including  total  number,  ages,  sexes,  and 
numbers  of  breeding  pairs: 

(iii)  Production  levels  that  have  been 
achieved  at  the  facility,  at  least  for  'Jie 
past  two  complete  calendar  years, 
including  numbers  of  eggs  produced, 
chicks  hatched,  and  chicks  reared  to 
independence; 

(iv)  Anticipated  future  production; 

(v)  A  breeding  protocol,  including  a 
genetic  management  plan  and  a 
description  of  breeding  methods. 
Breeding  methods  shall  include  whether 
breeding  is  continuous  or  seasonal 
(including  descriptions  of  photoperiod 
manipulations  used  to  stimulate  or 
control  breeding,  if  any)  and  whether 
breeding  birds  are  induced  to  produce 
multiple  clutches  by  the  removal  of  eggs 
for  artificial  incubation;  and 

(vi)  Descriptions  of  incubation  and 
rearing  methods,  as  well  as  any  other 
methods  used  to  enhance  production, 
including  artificial  insemination  when 
applicable; 

(6)  A  statement  demonstrating  that  the 
facility  is  operated  in  a  manner  that  is 
not  detrimental  to  the  survival  of  the 
species  in  the  wild,  including: 

(i)  The  number  and  origin  of  original 
breeding  stock  (founders); 

(ii)  A  statement  from  the  Scientific 
Authority  of  the  country  in  which  the 
facility  is  located  attesting  that  the 
parental  stock  was  established  in  a 
manner  that  was  not  detrimental  to  the 
survival  of  the  species  in  the  wild; 


12792  Federal  Register  /  Vol.  59,  No.  52  /  Thursday,  March  17,  1994  /  Proposed  Rules 


(iii)  If  any  parental  breeding  stock  was 
wld-caught,  a  statement  as  to  the 
country  of  origin,  date  of  acquisition, 
and  certification  by  the  Management 
Authority  in  the  country  in  which  the 
facihfy  is  located  that  the  parental 
breeding  stock  was  legaliv  acquired;  and 

(iv)  Certification  from  ine  < 

Management  Authority  in  the  country  in 
which  the  facility  is  located  that 
adequate  controls,  including 
inspections,  are  in  place  to  prevent  the 
use  of  the  fadllty  for  the  export  of  wild- 
caught  stock; 

(7)  A  statement  of  any  anticipated 
need  for  augmentation  of  breedxig  stock 
with  specimens  fponi  other  sources;  if 
augmentation  is  to  be  from  th«  wild,  an 
explanation  as  to  why  the  removal  of 
additional  specimens  from  the  wild 
shall  be  iiiciuded.  This  explanation 
must  address  whether  other  captive- 
bred  stock  is  available  and  describe 
breeding  strategies  employed  at  the 
facility  to  avoid  deleterious  inbreeding 
80  that  the  need  for  augmentation  from 
the  wild  la  minimized; 

|8)  A  statement  describing  the  facihty 
and  demonsL'ating  that  it  is  operated  in 
a  humane  and  healthful  manner, 
including: 

(i)  Diagrams  or  photographs  of  the 
facility; 

(ii)  Descriptions  of  enclosxires. 
including  dimensions,  construction 
materials,  substrates,  availability  of 
water,  lighting,  ventilation,  the  need  for 
supplemental  heat  or  cooling  and  how 
these  are  provided,  and  shading  (for 
outdoor  enclosures); 

(iii)  Densities  of  bL-ds  In  enclosures. 

(iv)  Internal  features  of  enclosures, 
including  perches,  nest  boxes,  and 
plantings;  and 

{v)  A  description  of  any  facility 
features  designed  to  satisfy  unique 
requirements  of  the  particular  species; 

(9)  A  description  of  the  care  and 
maintenance  practices  of  the  facility, 
including: 

(i)  Husbandry  practices,  feeding 
regimes  (number  of  feedings  per  day), 
ajid  diet; 

Iii)  Hygienic  practices,  including 
methods  and  frequency  of  cleaning  and 
disinfection  of  equipment  and  facilities, 

liii)  A  statement  as  to  the  availability 
of  routine  professional  veterinary  care, 
including  annual  flock  Inspection  or 
examination,  and  medication/ 
vaccination  schedules; 


(iv)  Records  of  mortality  and  disease 
outbreaks  for  both  adults  and  chicks  for 
at  least  the  past  two  years.  Episodes  of 
high  mortality  or  disease  should  be 
explained,  and  measures  taken  to 
prevent  similar  mortality  or  disease 
outbreaks  in  the  future  should  be 
described;  and 

(v)  Qualifications  and  experience  of 
the  persormel  who  vnW  be  responsible 
for  the  care  of  the  exotic  birds; 

(10)  A  statement  that  all  birds 
exported  or  to  be  exported  from  the 
facihty  are  bred  at  the  facility  and  are 
marked  with  closed  leg  bands  or  an 
electronic  marking  system; 

(11)  Details  on  the  system  of 
recordkeeping  and  tracking  of  birds  and 
their  progeny  hatched  at  the  facihty, 
including: 

(i)  Documentation  that  the  facility 
maintains  records  of  hatch  dates  and 
band  numbers  of  all  birds  produced  at 
the  facility; 

(ii)  Documentation  that  the  facility 
maintains  records  of  all  birds  traded 
from  the  facility,  including  both  within 
the  country  in  which  the  facility  is 
located  and  internationally;  and 

(iii)  Copies  of  these  production  and 
trade  data  shall  be  included  with  the 
application  for  the  past  two  calendar 
years;  and 

(12)  A  statement  documenting  that 
adequate  enforcement  controls  are  In 
place  in  the  country  and  at  the  facility 
to  prevent  the  use  of  the  facility  for  the 
export  or  re-export  of  wild-caught  stock, 
Including  a  statement  on  security  at  the 
facility  and  any  prior  losses  due  to  theft. 

§  1 5.42    Approval  crtterta  and  conditions. 

(a)  Approval  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  §15.41  of  this  subpart,  the  Director 
will  decide  whether  or  not  a  breeding 
facility  should  be  approved.  In  making 
this  decision,  the  Director  shall 
consider,  in  addition  to  the  general 
criteria  in  part  13  of  this  subchapter,  the 
following  factors: 

(1)  The  facility  is  located  in  a  country 
that  is: 

(i)  a  Party  to  the  Convention; 

(ii)  has  diomestic  legislation  that 
adequately  implements  the  Convention; 

(iii)  has  designated  fuiurtioning 
Management  and  Scientific  Authorities; 
and 

(iv)  Is  current  in  providing  annual 
reports  to  the  Convention  Secretariat; 


(2)  The  facility  has  demonstrated  the 
capability  of  producing  captive-bred 
birds  of  the  species  in  the  numbers  to 
be  imported  into  the  United  States  from 
that  facility; 

(3)  The  facility  is  operated  in  a 
manner  that  is  not  detrimental  to  the 
survival  of  the  species  in  the  wild; 

(4)  The  parental  breeding  stock  was 
acquired  from  birds  that  were  legally 
obtained,  exported,  and/or  imported; 

(5)  Adequate  enforcement  controls  are 
in  place  to  prevent  the  use  of  the  facility 
for  the  export  or  re-export  of  wild- 
caught  stock; 

(6)  The  breeding  protocol  of  the 
facility  is  adequate  to  avoid  deleterious 
inbreeding  so  that  the  need  for 
augmentation  from  the  wild  is 
ehminated  or  minimized; 

(7)  The  facility  is  operated  in  a 
humane  and  healthful  manner, 

(8)  The  facility  has  the  expertise  or 
other  resources  necessary  for  proper  and 
healthful  care  and  maintenance  of  the 
exotic  birds,  and  the  facility  is  operated 
according  to  professionally  recognized 
standards;  and 

(9)  All  birds  that  are  to  be  exported 
from  the  facility  are  bred  at  that  facihty, 
and  are  identifiable  through  either 
closed  leg  bands  or  electronic  marking, 
and  records  kept  are  adequate  to  ensure 
identification,  parentage,  and 
disposition  of  individual  birds. 

(b)  Approval  conditions.  In  addition 
to  the  general  conditions  set  forth  in 
part  13  of  this  subchapter,  qualifying 
facilities  must  submit  a  report  to  the 
Service  v^^thin  12  months  of  approval, 
and  annually  ther&jfter.  These  reports 
shall  contain  production  and  mortality 
records  of  the  facility,  including 
hatching  and  banding  records,  and  the 
numbers  of  birds  exported  to  t.he  United 
States  during  the  r^jportlng  period  and 
the  numbers  by  which  the  birds  were 
identified.  All  approvals  shall  be  subject 
to  other  conditions  as  the  Director  may 
deem  appropriate. 

(c)  Duration  of  approval.  Approvals  of 
foreign  breeding  facilities  shall  be 

effef live  for  three  years  from  the  time  a 
determination  is  made,  provided  that: 

(1)  The  facihty  continues  to  meet  the 
nt>quirements  of  a  qualifying  facility  for 
the  entire  time; 

(2)  The  facihty  submits  an  annual 
report  in  order  to  remain  deslj^ated  as 
a  qualifying  facihty;  and 
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(3)  If  the  Director  finds  that  a  facility 
no  longer  meets  these  requirements,  its 
designation  as  a  qualifying  facility  shall 
be  tenTiinated.  A  notice  will  be 
published  in  the  Federal  Register 
containing  the  date  that  the  approval  is 
terminated  and  the  reason  for  the 
termination. 


(d)  Publication  in  the  Federal 
Register.  The  Director  shall  publish  a 
notice  in  the  Federal  Register  of  nach 
application  submitted  for  approval 
under  this  subpart.  Each  notice  shall 
invite  the  submission  of  uritten  data,  > 
views,  or  arj^uments  with  respect  to  the 
application  from  all  interested  parties. 
The  Director  shall  publish  notice 


periodically  in  the  Federal  Register 
hsting  the  approved  foreign  breeding 
facilities  and  the  effective  dates  of  their 
approval. 

Dated:  October  19. 1993. 
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1910 11567 

1915 11567 

1926 11567 

30  CFR  . 

250 12160 

934 11928 

Proposed  Rules: 

Ch.  II 9718 

Ch.  IV 9718 

Ch.  VI 9718 

Ch.  VII 9718 

920 12211 

924 11225 

934 .• 11744 

935 11227 

936 10770 

31  CFR 

315 10534 

316 10534 

317 10534 

321 10534 

330 10534 

332 10534 

342 10534 

351 10534 

352 10534 

353 10534 

32  CFR 

90 10S88 

323 9667 

701 9927 

Proposed  Rules: 

536 12550 

33  CFR 

1 12549 

100 10749 

117 10076.  10749.  11669, 

12032 


165  10077.  10749,  10750 

Proposed  Rules: 

110 10772 

151 12032 

165 10773, 

10774.  10775.  10777 
177 10102 

SiCFR 

668 12514 

Proposed  Rules: 

Cn.  .1 10103 

75 10926 

200 11444 

201 11444 

682 12484 

693 10926 

35  CFR 

10 11659 

36  CFR 

254 10854 

Proposed  Rules: 

Ch.  1 9718 

1 12740 

2 12740 

3 12740 

4 12740 

5 12740 

6 12740 

7 12740 

37  CFR 

201 12162 

38  CFR 

4 10676 

Proposed  Rules: 

3 9719.  10675 

36...- 9944 

39  CFR 

20 11188 

111 11886 

265 11549 

963 10751 

40  CFR 

52 9668.  10078,  10284, 

10752,11550,12165.12168. 
12170 

55 11721 

60 12408 

61 11554,  12403 

63 12408 

81. ..T 11193.  11550 

180 9928,  9929,  9931, 

10286.10287,10238.10988, 
10990,  10SS1 

185 10993,  11556 

233 9933 

238 9866 

271 10550 

279 10550 

Proposed  Rules: 

Ch.  1 9946 

52 9947,  10103,  10349. 

11012,11228,11569.  ii95B 

63 10352,  10461.  10591, 

11018,11662,11960,  12567 

68 9947,  11105 

81 11012 

141 119t-.1 

156 10228 
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165 10228 

180 9947. 

9949.  11570.  11572 

135 _ 11570,  11572 

186 11570,  11572 

261 .9808.  10352 

258 -0778 

271 9808 

281 9950 

302 9808 

430 12567 

745 9961,  11108,  11122 


41  C^R 

302-1 1 .. 


.10997 


42CFR 

405 10290.  12172 

412 _ 11000 

417 12172 

424 10290 

473 12172 

Proposed  Rules: 

57 10104 

417 11230 

43CFR 

Public  La-C  C'ders 

7029 12548 

7030 11726 

7031 11195 

7032 11 196 

7C33  11196 

Proposed  Rules: 

Subtitle  A 9718 

Ch.  1 9718 

Ch.  II 9716 

3160 11019.  12570 

44CfR 

64 9671.  11727 

65 12184.  12185.  12186 

67 12188,  12189 

Proposed  Pules; 

6^ _ 12214.  12215 

45CFR 

233 „....10299 

1611.- 12550 


Proposed  Rules; 

1321 12728 

46CFR 

10 - 10753 

15 10753 

Proposed  Rules: 

10 10544 

12 10544 

16 10544 

25 10461 

47CFR 

61 10300 

69 10300 

73 11556. 

11557.  12191,  12550 

76 9934 

ProfHSsed  Rules: 

Ch.  I „ 11962 

1 _...„ 12570 

21 11836 

25 11746 

73 10605,  10606,  10607, 

11574.11575 

90 10107 

94 11746 

97 _._ „._ 1 1 029 

48CFR 

1 -11368,  11387 

3 11387 

4..V. 11371 

5 11387 

9 11371 

10 11373 

14 11374 

15 J 1374,  11375,  11387 

16. 11387 

19 11375,  11376,  11387 

25 11377.  11378 

31 11378.  11387 

32 11379 

33 11380 

42 11380,  11382,  11387 

45 11383.  11384 

47„ 1 1382.  1 1385 

48 11387 

52 11371.  11374,  11377. 


11379,  11380.  -385,  "386 
11387 

53 1 1387. 1 1 933 

219 12191 

225 10579.  11729 

226 12191 

247. _ 10579 

252 10579,  11729 

903 11197 

1801 12192 

1804 _ 10078,  12192 

1807 10079,  11198,  11200 

1608 _ 12192 

1809 „ 12192 

1810 _ 12192 

1814 12192 

1815 10081.  11198.  12192 

1816 12192 

1817 12192 

1824 12192 

1825 12192 

1831 12192 

1832 12192 

1834 10079 

1835 12192 

1837 12192 

1842 12192 

1845 12192 

1846 12192 

1847 12192 

1852 10079,  11198.  12192 

1853 10078 

1870 10078, 

10079.  11198.  12192 
Proposed  Rules: 

Ch  5 9682 

Ch.  14 9718 

245 12223 

252 12223 

1815 9951 

1837 9951 

1852 9951 

49  CFR 

1 10060 

7 10060 

8 10060 

28 10060 

543 ; 10756 

571 11004,  11200 


1312 10304,  11557 

Proposed  Rtites: 

216  -..11238 

571 10779.  11750,  11962 

12225 

1002 11240 

1011 11240 

1130 11240 

6C  C^P 


17 

21 

.9935, 

10305, 
10898 

10580, 
10906 

.11203 

85 

11204 

217 

.10584 

380 

601 

625 

641 

.i0586 

.11729 

.11557 

11934 

.10675 

650 -. 

.11006 

651 

669  ..  .   . 

...9672 

10588 
11560 

672 10588 

675 

Proposed  Rutes; 
Ch.  ^ 

11209 

12551 
.10082 

9718 

Ch.  IV 

...9718 

14 

.12578 

15 

.12784 

17 

20 

.9720. 

10364, 

10607, 

11755 

.11838 

644 

646 

649 

...9720 
...9721 
.11029 

651 

.10608 

658... 

671 
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LIST  OF 

PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  w6re 
received  by  the  Office  of  the 
Federal  Registe    ':■    -v-jsion 
ir.  today's  LIsl  o<  Public 
Laws 

Last  List  March  15.  1994 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ .... 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ 

DEC94   R   1  : 


jAFR     SMI7H212J 

:  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20141 


DEC94  R  1     :  ;afRD0  SMITH212J 

j  JJOHN  SMITH 

•  :  212  MAIN  STREET 

:  i  FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn;  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
ex: 20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn;  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


•5468 


Superintendent  of  Documents  Subscription  Order  Fomi     Charge  your  order. 

tfteaayi 


LJ  I  to,  please  enter  my  subscnptxxis  as  follows: 


To  fax  your  orders  (202)  512-2233 


sutKcnptiof^s  to  Federal  Register  (FR);  including  the  daity  Federal  Register,  monthh/  Index  and  LSA  Ust 
of  Code  of  Federal  RegulatJOf^  Sections  Affected,  at  '490  C612.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  da///  only  (FRDO).  at  M44  (»555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  of  persooal  name 


(Pleas*  type  ot  print) 


Additiona)  addreas/attertion  line 


Street  addrass 


City,  Stale,  Zip  code 


For  privacy,  check  box  tjeiow: 

□  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 


UGPO  Deposit  Account            I    I    1    1         -     1 

UVISA      LJ  MasterCard                  |     (expirat«n  date) 

III                  1     1     1                   INI 

TTan/r  you  for  your  orderi 


Daytime  p^one  including  area  code 


Purchase  order  number  (optor^ 


Authorizing  signature  m9* 

Mail  To:  Supenntendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


^f^  ^.      ^V 


eruuJUJk 


/ 


Annual  volumei  containing  ihe  public  mrstagri 
•  nd  ilatemenli  newi  conferencM  and  other 
•elected  paper*  releaaed  by  the  Whitr  Hou»« 

Volume!  for  Ihe  Following  years  are  available,  other 
volumei  not  listed  are  out  of  pnnl. 


Ronald  Reagan 

1M3' 

(Book  I) 431  W 

1W3 

(Book  II)    432M 

1M4 

(Book  I) S3e.n 


laM 

(Book  II) 


.OS  OB 


IMS 

(Book  I) $MS» 

IMS 

(Book  II) OOOO 

IMS 

(Book  I) „ O'M 


II) 


.4S5( 


1M7 

(Book  I) xam 

(Book  II) 4S5M 

1988 

(Book  I) S39  00 


(Book  Q). 


SSLSb 


George  Bush 

1989 

(Book  I) 438410 

1989 

(Book  II) -$40  00 

1990 

(Book  I) Wl  00 

1990 

(Book  in -$41.00 

1991 

(Book  I) 441.00 

1991 

(Book  Hi  444.00 

199: 

(Book  I) 44"  00 

1992 

(Book  li) 449.00 


Pxjblished  by  the  Office  of  the  Federal  Refnier   National 
Archives  and  Records  Admini»ir«iior 

Mail  order  to: 

New  Orders.  Supcnntcndent  of  Documents 

P.O  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Laws 


t03d  Congress,  26  Sesston.  1994 


Pamphlet  prints  of  public  laws,  often  refeffed  to  as  slip  laws,  a^e  tne  in.t;al  Dubi>cat-on  of  FeOefat 
iawTupon  enactment  and  are  printed  as  soon  as  poss-ble  after  approval  b,  t.-e  Pres-dent 
Legislative  h-story  references  appear  on  each  law  Subscription  ser.ce  induces  aH  public  ia//s 
issued  'rreguia-iy  upon  enactment,  for  the  103d  Congress.  2d  Sess:on,  1994 

iinawidual  laws  also  may  be  purchased  from  tt>e  Super. nte-de-t  of  Docun^ems,  Washington  DC 
20402-9328.  Prices  vary  See  Reader  AkJs  Section  of  the  Federal  R^.ster  for  announcements  of 

newly  enacted  laws  ) 


♦  6216 


LI  YES.  enter  my  subscription(s)  as  follows: 


Supf^nntendent  of  Documents  Subscriptions  Order  P-brm  ^, 

To  fan  your  orders  (202)  512-2233 

subs.riptir,ns  lo  PI  BLIC   LAWS  for  the  I03d  Congress.  2d  SessKjn,  X'^^  for  $156  per  vabscnpt.on 


Tre  t.itil  cost  of  m>  order  is  $_ 


International  customers  please  add  2^%    PrKt-s  irK'ludc  reguUr  cJomestic 
p.-sL;k;e  j-x)  hdP.dJsrg  •^d  jre  subject  to  change. 

Please  Cbotjse  Method  of  Payment: 

I    I  Chrexk  Payable  to  the  Superintendent  of  Docurrv  n'.s 


(Company  or  Personal  Name) 


(Pka.se  type  or  pnnt) 


(WiiiMT.,,;  ,)0'.!rt^s  attt-rHion  line) 


1     I  GPO  Depo<;it  ,\ccount         l_j 

1    I  VISA  or  MasterCard  Account 


(Street  address) 


(City  Sute.  /IP  Oxlf ) 


LEI 


EHnrrmiD 


rm 


(CTWili  can;!  iip''af«''n  Asu) 


Tkoftk  you  for 
your  order! 


(Daytime  phone  Including  area  code) 


(Authorizjt^  Signature) 


ii/**) 


(Purchase  Order  .No.) 

Mn\  wr  make  your  nami-  addrevv  avai'ahlf  fo  nth*T  maik?rs7LJ    1 — I 


Mail  To      Now  Orders,  Superintendent  of  Docurricnts 
P.O.  Box  "^1954.  Pittsburgh.  PA  15230-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designee  to  heip  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Registe'-   Tne 
updated  requirements  m  the  handbook 
reflect  recent  changes  m  regulatory 
development  procedures, 
document  format,  and  printing 
technology 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code     .5133  Charge  your  order      M^' 

I  \rT?o  Its  easy!    ^"P^  •— 

!     1  Il,i3,  piease  send  me  the  following  indicated  publications:  To  f»x  your  order*  arxs  inqulrte9-{202)  512-2250 


copies  of  DOCUMENT  DRAFTTNG  HANDBOOK  at  $5.50  each.  SN  069-000-00037-1 


1.  The  total  cost  of  my  order  is  S_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2.  


(Company  or  personal  name) 


.additional  address  attention  line) 


3.  Please  choose  method  of  payment 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


n 


-D 


(Street  address! 


(City.  Sute.  ZIP  Codel 


L 


± 


VISA 

or  MasterCard  Account 

li         Mill            III 

Thank 

you 

for 

your 

order.' 

(Credit  card 

expiration  date) 

(Daylime  phone  including  area  code) 

(Signature  I 

4.  Mail  To:  New  Orders.  Supenntendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(R«v  12/91) 


f . 


New  Publication 

List  of  CFR  Sections 
Affected 

1973- 1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  'List  ot 
CFR  Sections  Atfected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enabte  the  user  to 
find  the  precise  text  of  CFR  provisions  wh»ch  were  in 
force  and  effect  on  any  given  date  dunng  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $2700 

Stock  Number  069-000-00029  1 

Volume  II  (Titles  17  thru  27) $2500 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  23  thru  41) $28,00 

Stock  Number  069-000-00031 -2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069  000-00032-1 


^6962 


Supenntetxlent  of  LKKurrients  Poblicatioris  Order  Form 

Charge  your  order, 
tt's  easy! 

Please  TVpe  or  Print  fForm  is  aligned  ftw  typewriter  use.)  To  f*^  y™'  t»"Jers  imd  ioqamfs-aK)  512-2250 

Pnces  mciude  regnla.--  domestic  postage  and  handling  and  are  good  through  12/92.  Afn:  thii  date,  piease  call  Orde*-  a.nd 
Irformation  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Ot> 


Stock  Number 


021 -6O2-0(XX)l -9 


Title 


Catalog- Bestselling  Government  Books 


Pnce 
Each 


FREE 


Tbtal 
Price 


FREE 


(Company  or  personal  name) 


(Plea.ve  f>pe  or  pnnt) 


(Additional  address  attention  line) 


(Street  address) 


Tbtal  for  Publicabons 
Please  Choose  Method  of  Pavment: 

I I  Check  payable  to  the  Superintendent  of  Dc<umerjLs 

I I  GPO  Deposit  Account        I 

I I  VISA  or  MasterCard  Account 


nzi-D 


(City,  State.  ZIP  Code) 

(  ) 


(Dajtime  phone  inc^udi^.g  area  cofle) 

Mail  ordtT  to: 

New  Orders,  Superintendent  of  I>ocum«nt.s 

pa  Bo\  371954,  Pittsburg,  PA  15250-7954 


(Credit  card  expiration  date)         '^^'^^  >^"  M  your  ordi  r! 


(Signature) 


